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Briefings  on  how  to  om  the  Femoral  Register 

For  infomution  on  briefings  in  Washin|^m,  DC,  see  the 

announcement  on  the  inside  cover  of  this  issue. 


* 


Now  AvaBaMe  OiriiBe 

Code  of  Federtd  Reguiadoi^ 

vim 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regmlations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Ofiice  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  yeai^  19%  and  1997 
until  a  conq)lete  set  is  available.  GPO  is  takingjteps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  befloded  to  this  online 
service  as  they  become  available: 

htlp://www.access.gpo.gov/nani/cfr 

For.>additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

it    Phone-,  toll-free:  1-888-293-6498 
if    Email:  gpoaccessOgpo.gov 
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Superintendent  of  Documents,  U.S.  Government  Printing  OfBce. 
Washington.  DC  20402. 

Tha  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
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of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  aaal  of  tha  National  Archivea  and  Racords  Administration 
authenticatas  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  US.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and 
as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Reciatar  on  GPO  Access  is  issued  under  the  authority  of  the 
Administrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graphics  from 
Volume  59,  Number  1  (January  2.  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 
v»ww.access.gpo.gov/su_docs/,  by  using  local  WAIS  client 
software,  or  by  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  should  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais.  then  login 
as  guest  (no  password  required).  For  general  information  about 
GPO  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  gpoaccess©gpo.gov:  by  faxing  to  (202) 
512-1262;  or  by  calling  toll  free  1-888-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday-Friday, 
except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Rndster  paper 
edition  is  $555,  or  $607  for  a  combined  Federal  Ra^ster.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (L^A) 
sumcriptioB;  the  microfiche  edition  of  the  Federal  Ragistar 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscripuons  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  group  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
roreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  PitUbuigh,  PA 
15250-7954. 

There  are  no  mtrictions  on  tha  rapublication  of  material  appearing 
in  the  Federal  Ragister. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Elxample:  60  FR  12345. 
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Subscriptions: 

Paper  or  fichf 

Assistance  with  public  subscriptions 
General  online  information  202-512-1530; 

Singia  copiaa/back  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 
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FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHp: 
IVHAT: 


WHY: 


Any  parson  who  uses  the  Foderal  Register  and  Code  of  Federal 

Regulations 

Sponsored  by  tha  Office  of  the  Federal  Register. 

Fiea  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

System  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Ragistar 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  F1VCFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
Tbwe  will  be  do  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  December  16.  1997  at  9:00  am. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW 

Washington.  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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TMs  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appHcabiMy  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  publiahed  under 
SO  tides  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  ftogulations  19  sold  by 
the  *iiy)erintendont  of  Docunwnts.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  1 


DEPARTMENT  OF  AGMCULTURE 


7CFR  Part  301 
Ptockal  Na  M-016-37] 


IvMrTMl  DUm;  AppivWa  irWRnMniB 

AOENCV:  Aninoal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
conunents. 


f:  We  are  amending  the  Kamal 
bunt  regulations  by  adding  three 
alternative  treatments  for  seed 
originating  from  a  regulated  area  that 
will  be  plauited  within  a  regulated  area. 
We  are  maHng  this  change  based  op 
new  data  that  demonstrates  that  these 
treatments  are  sufficient  to  prevent  the 
spread  of  Kamal  bunt  through  planted 
seed.  This  action  will  reduce  the 
regulatory  burden  on  wheat  growers  and 
other  affected  persons  in  the  regulated 


DATES:  Interim  rule  effective  November 
28, 1997.  Ginsideration  will  be  given 
only  to  comments  received  on  or  before 
February  3, 1998. 

ADDRESSES:  Please  send  an  original  and 
throe  copies  of  your  comments  to 
Docket  No.  96-016-27.  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03. 4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-016-27.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  pjn.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  conmients  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 


FOR  FURTHER  WTORMATIOW  CONTACT:  Mr. 
Stephen  Poe,  Operations  OfBcer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  4700  River  Road  Unit  134;^ 
Riverdale,  MD  20737-1236.  (301)  734- 
8247. 

SM'W.CMCNTAWY  WTORMATION: 

Backgnmnd 

Kamal  bunt  is  a  fungal  disease  of 
wheat  (Th'tictun  aestivum),  dunui 
wheat  {Triticum  duium),  and  triticale 
(Th'ticuxn  aestivum  X  Secale  cereale),  a 
hybrid  of  wheat  and  rye.  Kamal  bunt  is 
caused  by  the  smut  fungus  TUletia 
indica  (Mitra)  Mundkur  and  is  spread 
by  spores,  primarily  through  the 
movement  of  infiacted  seed.  In  the 
absence  of  measures  taken  by  the  U.S. 
Department  of  Agriculture  (USDAL(b 
prevent  its  spread,  the  establishmuit  of 
Kamal  bunt  in  the  United  Statesxould 
have  significant  consequences  with, 
regard  to  the  export  of  wheat  to 
international  markets.  The  regulations 
regarding  Kamal  bunt  in  the  United 
States  are  set  forth  in  7  CFR  301.89-1 
through  301.89-14. 

Section  301.89-4  sets  forth 
requirements  for  the  planting  of  Kamal 
bunt  host  crops  in  a  regulated  area. 
Wheat,  durum  wheat,  and  triticale  may 
be  planted  in  surveillance  areas  and 
restricted  areas  for  seed,  but  not  in 
restricted  areas  for  regulated  articles 
other  than  seed.  If  the  wheat  seed, 
dunmi  wheat  seed,  or  triticale  seed  to  be 
planted  originated  within  a  regulated 
area,  then,  prior  to  planting,  the  seed 
must  be  tested  and  found  free  from 
spores  and  bunted  wheat  kernels  and 
treated  with  a  fungicide  in  accordance 
with$301.89-13(d). 

Section  301.89-13  provides  treatment 
requirements  for  seed  and  regulated 
articles  other  than  seed  that  originated 
within  a  regulated  area.  Section  301.89- 
13(d)  provides  two  options  for  treating 
seed  that  originated  within  a  regulated 
area  and  that  will  be  planted  within  a 
regulated  area.  Those  two  tieatment 
options  are:  (1)  The  seed  is  treated  with 
6.8  fl.  oz.  of  Carfooxin  thiram  (10  percent 
+  10  percent,  0.91  +  0.91  lb.  active 
ingredient  (ai.)/gaL)  flowable  liquid  and 
3  fluid  ounces  of 

pentachloronitrobenzene  (2.23  lb.  ai./ 
gal.)  per  100  pounds  of  seed;  or  (2)  the 
seed  is  treated  with  4.0  fluid  ounces  of 
Carboxin  thiram  (1.67  -i- 1.67  lb.  ai./gal.) 
flowable  liquid  and  3  fluid  ounces  of 


pentachloronitrobenzene  (2.23  lb.  aL/ 
gal.)  per  100  pounds  of  seed. 

Both  of  the  treatment  options  require 
the  use  of  a  combination  of  two 
fungicides:  Carboxin  thiram- and 
pentachloronitrobenzene.  The  two 
treatments  difiisr  only  in  the 
formulations  of  these  fungicides.  We ' 
established  these  double  nmgicide 
treatment  opticms  in  a  final  mle, 
published  in  the  Federal  Bagiehrr  on 
October  4, 1996  (61  FR  52190-52213. 
Docket  No.  96-016-14).  At  tet  time, 
our  decision  to  require  a  double 
fungicide  treatment  %ras  based  on  our 
experience  controlling  other  kinds  of 
plant  diseases  and  on  discussions  widi 
Kamal  bunt  experts  bom  other 
countries.  When  the  regulations  were 
first  established,  we  had  had  no  prior 
experience  with  Kamal  bunt  in  me 
United  States.  Therefore,  initially,  we 
decided  on  the  doubtt  fungicide 
treatment  options  in  an  e^rt  to 
establish  safeguards  that  we  could  be 
certain  would  quickly  and  effectively    . 
control  the  spread  of  Kamal  bunt 

Now,  however,  based  on  new 
information,  we  are  amending  the 
regulations  to  allow  three  alternative 
treatments  for  seed  that  originated  in  a 
regulated  area  and  that  will  be  planted 
in  a  regiilated  area.  Specifically,  we  are 
allowing  three  different  single  fungicide 
treatments  for  such  seed.  Seed  for 
planting  in  the  regulated  area  may  be 
treated  with  either  Carboxin  thiram  or 
pentachloronitrobenzene,  as  follows:  (1) 
With  4.0  fluid  ounces  of  Carboxin 
thiram  (1.67  •«- 1.67  lb.  ai./gal.)  flowable 
liquid  per  100  pounds  of  seed;  (2)  with 
6.8  fl.  oz.  of  Cartxjxin  thiram  (10  percent 
+  10  percent,  0.91  -i-  0.91  lb.  ai7gal.) 
flow^Ie  liquid  per  100  pounds  of  seed; 
or  (3)  with  3  fluid  ounces  of 
pentachloronitrobenzene  (2.23  lb.  ai./ 
gal.)  per  100  pounds  of  seed.  We  are 
adding  these  single  fungicide  treatment 
options  based  on  research  ■  that 
demonstrates  that  any  of  these  single 
fungicide  treatments,  together  with 
negative  testing  for  Kamal  bunt,  is 
adequate  to  prevent  the  spread  of  Kamal 
btmt  through  planted  seed.  The  research 
that  demonstrated  this  was  performed  at 
the  International  Center  for  Maize  and 
Wheat  Improvement  (CIMMYT)  in 
Mexico,  in  cooperation  with  Gustafison, 
Inc.  The  research  protocol  involved 


■  Infbmutioo  on  tltis  reaauch  is  •vaiUI>la  from 
theperaon  listed  under  POT  WRTH0 1 

OOHTACT. 
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adding  TiUetia  indica  teliosporas 
unifbnnly  to  a  wheat  seed  source, 
applying  the  fungicides  at  the  specified 
concentrations,  and  plating  teliospores 
recovered  firom  the  wheat  samples  onto 
growth  media  to  assess  teliospore 
viability  at  15, 60. 120.  and  180  days 
after  treatment.  The  results  indicated 
tliat  treatment  with  either  of  the 
fungicides  Cart>oxin  thiram  or 
pentachloronitrobenzene  was 
comparable  in  effectiveness  to  the 
double  treatment  using  both. 

These  additional  treatment  options 
will  offer  more  flexibility  to  wheat 
growers  and  other  affected  entities  in 
regulated  areas,  and  will  also  help 
minimize  the  use  of  pesticides  and 
reduce  the  costs  associated  with  treating 
seed  originating  in  a  regulated  area  that 
will  be  planted  in  a  regulated  area.  This 
action  will  continue  to  prevent  the 
spread  of  Kamal  bimt  through  planted 
seed  while  addressing  a  concern  that 
some  growers  have  regarding  a  possible 
reduction  in  germination  of  seed  treated 
with  one  of  the  double  fungicide 
treatri^ents.  We  are,  however,  continuing 
to  offer  double  fungicide  treatments  as 
an  alternative  seed  treatment  to  enable 
growers  whose  seed  has  already  been 
treated  in  that  maimer,  or  growers  who 
choose  to  continue  to  treat  seed  with  a 
double  fungicide  treatment,  to  plant  that 
seed  in  coming  seasons. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  fiealth  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Growers  have  expressed  concern  that 
the  double  fungicide  treatment  may 
negatively  affect  seed  germination,  and^ 
preliminary  data  from  research     '      ^   . 
commissioned  by  the  Arizona    -.  ^."i 
E)epartment  of  Agriculture  and  industzy 
groups  suggests  that  this  effect  may 
occur  for  at  least  some  varieties  of  seed. 
This  research  data  indicates  that  for  the 
seed  varieties  tested,  untreated  seed 
germinated  at  a  rate  of  96.5  percent, 
while  double  treated  varieties 
germinated  at  rates  of  91  percent  to  9i 
percent,  depending  on  the  seed  variety. 

Growers  are  reaay  to  plant  seed  for 
this  season's  wheat  crop.  Although 
some  seed  has  been  treated  with  a 
double  fungicide  treatment,  a  significant 
portion  of  seed  has  not  yet  been  treated. 
As  discussed  above,  we  have  data 
indicating  that  the  single  fungicide 
treatments  contained  in  this  rule  will 
effectively  prevent  the  spread  of  Kar^l 
bunt  through  planted  seed,  and 
amending  the  regulations  to  allow  a 
single  treatment  will  reduce  the  loss  to 
growers.  Immediate  action  is  necessary 


to  give  growers  the  option  of  planting 
seed  that  has  received  a  single  fungicide 
treatment. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  i^der  these  conditions. 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Registar. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Fedoal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  ■■  a  result  of  the  comments. 

ExecutiTe  Order  12SM  aad  Ragulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  puq>os#  df  Executive  Order  12866 
and.  therefbre.  has  not  been  reviewed  by 
the  Office  of  Management  and  Budset 

We  expect  this  action  to  have  a  slight 
positive  economic  impact  on  growers 
and  other  affected  persons  in  regulated 
areas.  However,  this  emergency 
situation  makes  compliance  with 
section  603  and  tipiely  compliance  with 
section  604  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  impracticable. 
If  we  determine  that  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
then  we  will  discuss  the  issues  raised  by 
section  604  of  the  Regulatory  Flexibility 
Act  in  our  Final  Regulatory  Flexibilil^ 
Analysis. 

ExecutiTe  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domesf  c  AssisJ^nCi^ 
under  No.  10.025  and  is  subject  \tf^ 
Executive  Order  12372.  wklch  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

ExecuAve  Order  1298S 

This  nile  has  been  reviewed  under 

Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

The  environmental  assessment  and 
finding  of  no  significant  impact 
prepared  for  an  earlier  final  rule 
provides  a  basis  for  the  conclusion  that 
the  anti-fungicide  treatments  required 


under  the  Kamal  bunt  regulations  do 
not  present  a  risk  of  introducing  or 
disseminating  plant  pests  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  (See  Docket 
No.  96-016-14.  October  4, 1996.  61  FR 
52189.)  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  envuoiunental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Enviromnental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C  4321  et  seq.).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  beitween 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  MFORMATION  CONTACT. 

Paperwork  Reduction  Ad 

Tliis  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
ReducUon  Act  of  1995  (44  U.S.C.  3501 
etseq.). 

List  of  Subfects  in  7  CFR  Part  301 

Agricultural  commodities. 
Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly.  7  CFR  part  301  is 

amended  as  fbllows: 

-I 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Aolharity:  7  U.S.C  147a.  ISObb.  ISOdd. 
ISOee.  ISOff.  161. 162.  and  164-167:  7  CFR 
2.22.  2.80.  and  371.2(c). 

2.  In  S  301.89-13,  paragraph  (d)  is 
revised  to  read  as  follows: 


§301.8^13   Tiealinanla. 
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(d)  Seed  for  planting  must  be  treated 
by  one  of  the  following  methods: 

(1)  With  6.8  fl.  oz.  of  Carboxin  thiram 
(10  percent  -f  10  percent.  0.91  -i-  0.91  lb. 
ai./gal.)  flowable  liquid  and  3  fluid 
ounces  of  pentachloronitrobenzene 
(2.23  lb.  ai./gal.)  per  100  poimds  of  seed; 

(2)  With  4.0  fluid  ounces  of  Caiboxin 
thiram  (1.67  +  1.67  lb.  ai./gal.)  flowable 
liquid  and  3  fluid  ounces  of 
pentachloronititobenzene  (2.23  lb.  ai./ 
gal.)  per  100  pounds  of  seed; 

(3)  With  4.0  fhiid  ounces  of  Carboxin 
thiram  (1.67  *  1.67  lb.  ai./gal.)  flowable 
liquid  per  100  pounds  of  seed; 

(4)  With  6.8  Q.  oz.  of  Carboxin  thiram 
(10  pocent  -t- 10  percent.  0.91  •»-  0.91  lb. 
ai./gal.)  flowable  liquid  per  100  pounds 
of  seed;  or 

(5)  With  3  fluid  ounces  of 
pentachloronitrobenzene  (2.23  lb.  ai./ 
gal.)  per  100  poimds  of  seed. 

Done  in  Washington.  DC.  this  28th  day  of 
November. 
Ckaig  A.  Reed, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc  97-31902  Filed  12-4-97;  8:45  am]     . 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  InapecUon 
Sendee 

'9  CFR  Paris  91  and  93 
[DooketNa  94-078-2) 

Cattle  knponed  m  Bond  for  Feeding 
and  Return  to  Mexico 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Final  rule. 

8UMMARY:  We  are  adopting  as  a  final 
rule,  with  one  change,  an  interim  rule 
that  amended  the  animal  exportation 
and  importation  regulations  by 
removing  provisions  that  allowed  the 
temporary.  In-bond  importation  of  cattle 
from  Mexico  into  the  United  States  for 
feeding  and  return  to  Mexico  for 
slaughter.  That  interim  rule  was 
necessary  because  the  U.S.  Customs 
Service,  to  comply  with  provisions  of 
the  North  American  Free  Trade 
Agreement,  had  discontinued  its 
collection  of  duties  and  cash  bonds  on 
cattle  imported  into  the  United  States 
from  Mexico;  without  a  cash  bond,  we 
were  unable  to  meaningfully  penalize 
imp>orters  who  failed  to  return  those 
cattle  to  Mexico.  We  continue  to  believe 
that  the  termination  of  the  in-bond 
program  was  necessary  to  prevent  the 
dissemination  of  animal  diseases  into 


fha  United  States  by  in-bond  cattle  that 
inay  have  remained  in  the  United  States 
In  violation  of  the  regulations. 
ffFECnVE  DATE:  January  5, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Etavid  Vogt.  Senior  Staff  Veterinarian, 
National  Center  for  Import  and  Export. 
VS.  APHIS.  4700  River  Road  Unit  39. 
Riverdale,  MD  20737-1231;  (301)  734- 
8170. 

8UPPt.EMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  93 
prohibit  or  restrict  the  importation  of 
certain  wnimalB  into  the  United  States  to 
prevent  the  introduction  of 
communicable  diseases  of  livestock  and 
poultry.  Subpart  D  of  part  93  (§§  93.400 
through  93.435),  referred  to  below  as  the 
regulations,  pertains  to  the  importation 
ofniminants.  Sections  93.424  through 
93.429  of  the  regulations  contain 
specific  provisions  regarding  the 
importation  of  rumin&nts,  including 
cattle,  from  Mexico. 

Note:  At  the  time  the  interim  rule  retBrred 
to  in  this  document  was  published,  the 
provisions  described  in  the  previous 
paragraph  were  located  in  9  CFR  part  92. 
However,  on  October  28. 1997.  we  published 
in  the  Federal  KagMer  (62  FR  56000-56026. 
Docket  No.  94-106-9)  a  final  rule  that 
redesignated  ftart  92  as  part  93.  In  describing 
the  actions  taken  in  the  interim  rule,  we  will 
use  the  part  and  section  numbers  used  in  the 
interim  rule;  where  appropriate,  however,  we 
will  cross-reference  pat  92  citations  with 
their  current  locations  in  part  93.) 

In  an  interim  rule  published  in  the 
Federal  Register  on  March  15. 1995  (60 
FR  13896-13898.  Docket  No.  94-076-1). 
and  effective  March  30. 1995.  we 
amended  the  regulations  by  removing 
§  92.427(e).  "Cattie  imported  in  bond  for 
faeding  and  return  to  Mexico."  in  its 
entirety  and  by  removing  five  references 
to  the  in-bond  program  that  were  found 
elsewhere  in  part  92  and  in  the  animal 
export  regiilations  in  9  CFR  part  91. 
Before  the  effective  date  of  the  interim 
rule.  §  92:427(e)  of  the  regulations 
provided  for  the  temporary  importation 
of  cattle  from  Mexico  into  the  United 
States  under  U.S.  Customs  bond  for 
feeding  and  return  to  Mexico  for 
slaughter.  Cattle  imported  under  that  in- 
bond  program  were  exempt  frt>m  some 
anim^  disease  testing  requirements  that 
applied  to  the  importation  of  other 
cattle  from  Mexico,  but  were  sub|ect  to 
additional  restrictions  during  the  time 
they  were  in  the  United  States  that  did 
not  apply  to  other  cattie  imported  frtim 
Mexico. 

We  solicited  comments  concerning 
the  interim  rule  for  60  days  ending  May 
15,  1995.  We  received  six  conunents  by 


that  date.  They  were  from  a  foreign 
govenunent,  foreign  and  domestic  trade 
associations  and  industry  groups,  and  a 
customs  brokerage.  One  of  the 
commenters  strongly  supported  the 
interim  rule,  while  the  remaining  five 
commentere  opposed  the 
discontinnation  of  the  program.  Their 
comments  am  discussed  below. 

Two  commenters  reported  that  they 
had  experienced  no  problems  with  the 
in-bond  program  and  felt  that  it  could 
continue  in  the  absence  of  a  bond,  but 
offered  no  specific  evidence  to  support 
their  position.  Similarly,  two  other 
'  conunenters  stated  that  the  in-bond 
program  had  presented  no  animal  health 
problems  in  its  5  years  of  existence,  so 
there  was  no  reason  to  believe  that  the 
opposite  would  be  true  in  the  futiue. 
Inose  commenters  stated  that  the 
safsguards  contained  in  the  in-bond 
program,  such  as  the  use  of  sealed 
vehicles  for  movement  and  the 
requirement  that  in-bond  cattie  be  held 
in  quarantined  feedlots.  had  proven 
sufficient  in  die  past  to  prevent  the 
spread  of  disease,  and  could  continue  tO' 
do  so.  We  agree  that  the  quarantine  and 
movement  restrictions  of  the  in-bond 
program  were  effective  in  mitigating  the 
disease  risk  associated  with  in-bond 
cattie.  However,  as  we  stated  in  the 
interim  rule,  the  actions  of  some 
importers  led  us  to  believe  that  the 
posting  of  a  bond  was  necessary  to 
ensure  compliance  with  those 
provisions  of  the  in-bond  program. 
Without  the  authority  to  institute  a  bond 
system  similar  to  that  administered  by 
the  U.S.  Customs  Service  afSJ.S.  ports 
of  entry  on  the  Mexican  bordetsprior  to 
Jantiary  1. 1994.  we  found  that  it  was 
necessary  to  tOTminate  the  in-bond 
pro-am  in  order  to  prevent  aiumal 
diseases  from  being  introduced  into, 
and  disseminated  within,  the  United 
States. 

One  commenter  stated  that  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  was  incorrect  in 
claiming  that  cattie  imported 
temporarily  .  Dr  feeding  and  return  to 
Mexico  were  no  longer  covered  by  a 
bond;  Customs  bcmds  do  still  apply,  the 
commenter  argued,  so  the  in-bond 
program  could  continue.  We  noted  in 
the  interim  rule  that  Customs  and 
APHIS  continued  to  allow  temporary 
importations  of  cattie  from  Mexico  even 
after  January  1. 1994.  when  the  Customs 
Service  discontinued  its  collection  of 
duties  and  cash  bonds  on  imptorted 
Mexican  cattie  in  order  to  comply  with 
provisions  of  the  North  American  Free 
Trade  Agreement  (NAFTA).  From 
January  1. 1994.  until  March  30. 1995. 
the  effective  date  of  the  interim  rule,  the 
entry  of  those  cattie  was  covered  by  a 
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paperworic-only  bond,  with  no  money 
involved,  so  in  terms  of  a  Customs  bond 
being  applied  to  temporary  importations 
of  Mexican  cattle,  the  commeqier  is 
correct.  Our  interim  rule  should  have 
stated  that  cattle  imported  for  feeding 
•land  return  to  Mexico  were  no  longer 
covered  by  a  cash  bond,  and  that  it  was 
the  absence  of  any  cash  bond  that  led  to 
our  determination  that  the  in-bond 
program  should  be  terminated. 

One  commenter  contended  that  the 
interim  rule  violated  the  terms  of 
NAFTA  by  instituting  a  sanitary 
measure  without  providing  a  risk 
assessment,  considering  alternatives  and 
economic  impacts,  or  providing  the 
required  60-day  notice  to  Mexico, 

The  interim  rule  contained  a 
discussion  of  the  increased  disease  risks 
associated  with  the  in-bond  program 
and  the  measures  tliat  had  been  in  place 
to  mitigate  those  risks.  As  stated  in  the 
interim  rule,  the  additional  risks 
stemmed  largely  from  the  fact  that  in- 
bond  cattle  were  exempted  horn 
meeting  certain  testing  requirements  for 
brucellosis  and  tuberculosis;  those  risks 
had  been  mitigated  by  the  quarantine 
and  movement  restrictions  of  the  in- 
bond  program,  and  the  cash  bond  had 
served  to  ensure  that  the  quarantine  and 
movement  restrictions  were  observed. 
The  termination  of  the  in-bond  program 
was  based  on  our  determination  that  the 
loss  of  the  cash  bond  rendered  our 
mitigating  measures  less  effective  than 
we  believed  was  necessary. 

The  interim  rule  also  discussed 
alternatives  to  ending  the  in-bond 
program,  e.g.,  continuing  with  a   , 
paperwork-only  bond  and  the 
possibility  of  APHIS  implementing  its 
own  bond  system.  Further,  an  economic 
analysis  was  provided  in  the  interim 
rule  to  satisfy  the  requirements  of 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

With  regard  to  the  60-day  notice, 
NAFTA  allows  a  p)arty  to  omit  such 
notice  when  the  party  considers  it 
necessary  to  take  measures  to  address  an 
urgent  problem  relating  to  sanitary  and 
phytosanitary  protection.  In  such  cases, 
the  party  must:  (1)  Immediately  provide 
a  notification  of  the  measures,  including 
a  brief  description  of  the  urgent 
problem;  (2)  provide  a  copy  of  such 
measures  upon  request;  and  (3)  allow 
other  parties  and  interested  persons  to 
make  comments  in  writing  and,  upon 
request,  discuss  such  comments  and 
take  such  comments  and  the  results  of 
.  such  discussions  into  account.  All  three 
of  those  requirements  were  satisfied  by 
the  interim  rule  in  that  it  provided 
notification  of  our  termination  of  the  in- 
bond  program  15  days  prior  to  the 
effective  date  of  that  action:  set  forth  a 


description  of  the  urgent  problem  that 
led  us  to  publish  the  interim  rule 
without  prior  opportunity  for  public 
comment:  provided  a  full  description  of 
the  measures  we  were  taking;  and 
provided  a  60-day  comment  period 
during  which  interested  persons  could 
submit  comments  for  APHIS' 
consideration.  , 

One  commenter  stated  that  the 
interim  rule  is  an  unjustified  nontariff 
trade  barrier  because  the  rule  was  based 
not  on  animal  health  concerns,  but  on 
ail  administrative  problem,  i.e.,  the 
inability  of  the  Customs  Service  to 
collect  the  bond.  We  disagree  with  that 
argument  because  Customs'  inability  to 
collect  the  bond  is  a  reality  mandated  by 
NAFTA,  not  an  "administrative 
problem"  that  could  be  solved  by  a 
change  in  procedure  or  a  reallocation  of 
resources.  As  explained  above  and  in 
the  interim  rule,  we  found  that  the  bond 
was  an  important  factor  in  the 
enforceability  of  the  restrictions 
designed  to  mitigate  the  higher  disease 
risk  posed  by  cattle  imported  under  the 
in-bond  program.  If  those  restrictions 
were  disregarded,  there  is  the  very  real 
possibility  that  cattle  that  had  not  been 
tested  for  tuberculosis  or  brucellosis 
could  be  commingled  with  domestic 
livestock  and  spread  disease;  we  regard 
that  as  an  animal  health  concern. 

As  noted  above,  the  interim  rule 
removed  §  92.427(e),  which  contained 
the  in-bond  program's  provisions,  and 
five  references  to  those  provisions  found 
elsewhere  in  parts  91  and  92.  Following 
the  publication  of  the  interim  rule,  it 
was  brought  to  our  attention  that  we 
{uled  to  remove  a  sixth  relsrence  to  the 
in-bond  program  from  the  regulations  in 
§ 92.427(c)(2)  (current  §  93.427(c)(2)). 
We  are,  therefore,  removing  that 
reference  in  this  final  rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  interim  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  interim  rule  as  a  fiiud 
rule  with  the  change  disciissed  in  this 
document. 

This  final  rule  also  affirms  the 
information'  contained  in  the  interim 
rule  concerning  Executive  Order  1 2866 
and  the  Regulatory  Flexibility  Act, 
Executive  Order  12372,  and  the 
Paperwork  Reduction  Act. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Justice 
Reform.  This  rule:  (1)  PreempU  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not    , 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 


UatorSdbiecIs 

9CFRPart91 

Animal  diseases.  Animal  welfare. 
Exports,  Livestock.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

9CFRP(Ui93 

Animal  diseases.  Imports.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  the  interim  rule 
amending  9  CFH  parts  91  and  92  (now 
9  CFR  parts  91  and  93)  that  was 
published  at  60  FR  13896-13898  on 
March  15, 1995,  is  adopted  as  a  final 
rule  with  the  change  set  forth  below. 

PART  9»-IMPORTATK)N  OF  CERTAIN 
ANNUALS.  BIROS.  AND  POULTRY, 
AND  CERTAIN  ANHMAL,  BIRD.  AND 
POULTRY  PRODUCTS; 
REQUIREMENTS  FOR  MEANS  OF 
CONVEYANCE  AND  SHIPPING 
CONTAINERS 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

AelkMtlj:  7  U.S.C  1622:  19  U.S.C.  1306; 
21  U.S.C  102-105.  111.  114a.  134a.  134b, 
1340t  134d.  134f.  135. 136.  and  136a;  31 
U.S.C  9701;  7  CFR  2.22.  2.80,  and  371.2(d). 

fn.427    lAmendad] 

2.  hi  $93,427,  in  paragraph  (cM2),  the 
second  sentence  is  amended  by 
removing  the  words  "or  in  bond  for 
temporary  entry  in  accordance  with 

§  93.427(e)". 

Done  in  Washington.  DC,  this  1st  day  of 
December  1997. 
Craig  A.  Read, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  97-31899  FUed  12-4-97;  8:45  ami 
MLUNQ  OOOe  341S-M-^ 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  791 

RulM  of  NCUA  Board  Procadura; 
Promulgation  of  NCUA  Rulaa  and 
Ragulations;  Public  Obaarvation  of 
NCUA  Board  Maatlnga 

AQCNCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Final  rule. 


:  The  NCUA  Board  amends  its 
rules  to  revise  and  clarify  Board 
procedures  relating  to  procedural 
rulings,  notation  voting.  Board 
meetings,  and  the  agenda.  This 
amendment  more  clearly  defines  the 
procedures  that  are  to  be  followed  when 
a  Board  member  appeals  a  procediu«l 


Federal  Register  /  Vol.  62.  No.  234  /  Friday,  December  5.  1997  /  Rules  and  Regulations      S4267 


ruling  and  when  matters  are  submitted 
,tO  the  Board  for  notation  vote.  Further, 
this  amendment  sets  forth  the  authority 
of  Board  members  to  call  a  special 
meeting  and  place  items  on  a  regular 
meeting  agenda. 
DATES:  Effective  on  December  5, 1997. 

ADDRESSES:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428. 

FOR  RIRTHER  aiFORMATION  CONTACT: 
Robert  M.  Fenner,  General  Coimsel, 
Office  of  the  General  Coimsel.  at  the 
above  address  or  telephone  (703)  518- 
6540.  E-mail  questions  may  be  sent  to 
ogcmailOncua.gov. 

SUPPt^MENTARY  INFORMATION:  Part  791  of 
NCUA  Rules  and  Regulations  (12  CFR 
part  791)  governs  the  manner  in  which 
the  Board  conducts  NCUA  business; 
appeal  of  a  procedural  ruling,  the  use  of 
notation  votes,  the  recording  of  Board 
actions,  and  the  scheduling  and  subject 
matter  of  Board  meetings.  At  this  time, 
§  791.4  is  amended  to  provide  that  any 
Board  member  may  appeal  a  procedural 
ruling,  and  that  the  Board  member's 
appeal  must  be  considered  immediately 
by  the  Board. 

In  addition,  §  791.4  is  amended  to 
provide  that,  for  every  matter  submitted 
for  a  notation  vote,  a  written 
memorandum  and  voting  sheet  is  to  be 
circulated  to  the  office  of  each  Board 
member  simultaneously.  Thus,  the 
office  of  each  Board  member  receives 
notice  of  matters  for  notation  voting  at 
the  same  time.  Further,  the  rule  is 
amended  to  specify  that,  if  a  Board 
member  vetoes  the  use  of  notation 
voting  for  a  particular  matter,  the  matter 
must  be  placed  on  the  agenda  of  the 
next  regularly  scheduled  Board  meeting 
that  is  to  be  held  at  least  10  days  after 
the  date  of  the  veto. 

Section  791.5  is  amended  to  specify 
that  a  special  meeting  shall  be  called  by 
the  Chairman  on  the  Chairman's  own 
initiative  or  within  fourteen  days  of  a 
request  from  two  Board  members.  The 
request  must  be  made  by  submitting  an 
NCUA  B-1  form  and  Board  Action 
Memorandum  stating  the  specific  action 
being  recommended  to  the  Board. 

Section  791.6  is  amended  to  establish 
that,  although  the  Chairman  determines 
the  order  of  and  the  items  to  be  placed 
on  the  agenda,  any  Board  member  may 
have  an  item  placed  on  the  agenda  of 
the  next  regularly  scheduled  Board 
meeting.  The  request  must  be  submitted 
at  least  ten  da3rs  in  advance  of  the  next 
regularly  scheduled  meeting  and 
accompanied  by  an  NCUA  B-1  form  and 
a  Board  Action  Memorandum  that  states 
the  specific  action  being  recommended 
to  the  Board. 


Immediate  EfiisctiTe  Date 

Because  these  amendments  concern 
the  rules  of  NCUA  Board  procedure, 
prior  notice  and  comment  are  not 
required  by  5  U.S.C.  553.  These 
amendments  are  effective  upon 
publication  in  the  Federal  Register. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

NCUA  certifies  that  part  791  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  credit 
unions.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required.  The 
rule  affects  internal  NCUA  Board 
operations  only.  Thus,  it  will  not  result 
in  any  addidonal  burden  for  regulated 
institutions.  The  purpose  of  the  rule  is 
to  enhance  the  operations  of  the  NCUA 
Board. 

Paperwork  Reduction  Act 

The  amendments  to  the  rule  do  not 
contain  any  collection  of  information 
requirements  pursuant  to  the  Pa[>erwork 
Reduction  Act  of  1995  and  regulations 
of  the  Office  of  Management  and 
Budget. 

Executive  Order  12612 

Part  791  only  applies  to  NCUA  and 
the  NCUA  Board.  Accordingly,  NCUA 
has  determined  that  the  rule  will  not 
have  a  substantial  impact  on  the  states 
or  state  interests.  Further,  the  rule  will 
not  preempt  provisions  of  state  law  or 
regulations. 

List  of  Sul^ects  in  12  CFR  Part  791 

Administrative  practice  and 
procedure,  Sunshine  Act 

By  the  National  Credit  Union 
Administration  Board  on  Novamber  24, 1997. 

Becky  Bakar. 

Secretary  to  the  Board. 

Accordingly,  NCUA  anibnds  12  CFR 
part  791  as  follows: 

PART  791— RULES  OF  NCUA  BOARD 
PROCEDURE;  PROMULGATION  OF 
NCUA  RULES  AND  REGULATIONS; 
PUBLIC  OBSERVATION  OF  NCUA 
BOARD  MEETINGS 

1.  The  authority  citation  for  part  791 
continues  to  read  as  follows: 

Aatiiatity:  12  U.S.C  1766, 1789  and  5 
U.S.C  552b. 

2.  Section  791.4  is  amended  by 
revising  paragraphs  (a)(2),  (b) 
introductory  text  and  (bK3]  to  read  as 
follows: 

1791.4   Methodaofading. 
(a)  •  •  ^ 

(2)  Presiding  offi<xr.  The  Chairman  is 
the  presiding  officer,  and  in  the 


Chaitinan's  absence,  the  designated  Vice 
Chairman  shall  preside.  The  presiding 
officer  shall  make  procedural  rulings. 
Any  Board  member  may  appeal  a  ruling 
made  by  the  presiding  officer.  The 
appeal  of  a  procedural  ruling  by  the 
presiding  officer  shall  be  immediately 
considered  by  the  Board,  and  a  majority 
decision  by  the  Board  shall  decide  the 
procedural  ruling. 

(b)  Notation  voting.  Notation  voting  is 
the  cimdation  of  written  memoranda 
and  voting  sheets  to  the  office  of  each 
Board  member  simultaneously  and  the 
tabulation  of  responses. 
•        •        •        •        • 

(3)  Veto  of  notation  voting.  In  view  of 
public  policy  for  openness  reflected  in 
the  Sunshine  Act,  each  Board  member 
is  authorized  to  veto  the  use  of  notation 
voting  for  the  consideration  of  any 
particular  matter,  and  thus  require  that 
the  matter  be  placed  on  the  agenda  of 
the  next  regularly  scheduled  Board 
meeting  that  is  held  at  least  ten  days 
after  the  date  of  the  veto. 


3.  Section  791.5  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§791^    SctMduHng  of  board  meeUnga. 

(a)«  •  • 

(2)  Special  meetings.  The  Chairman 
shall  call  special  meetings  either  on  the 
Chairman's  own  initiative  or  within 
fourteen  days  of  a  request  &om  two 
Board  members  that  is  accompanied  by 
an  NCUA  B-1  form  and  a  Board  Action 
Memmandum  that  states  the  specffic 
action  being  recommended  to  the  Board. 

•  •        •        •        • 

4.  Section  791.6  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§791.6   Subject  maHar  of  a  ineelinQ, 

(a)  Agenda.  The  Chairman  is 
responsible  for  the  final  order  of  each 
meeting  agenda.  Items  shall  be  placed 
on  the  agenda  by  determination  of  the 
Chairman  or,  at  the  request  of  any  Board 
Member,  an  item  will  be  placed  on  the 
agenda  of  the  next  regularly  scheduled 
meeting  provided  that  the  request  is 
submitted  at  least  ten  days  in  advance 
of  the  next  regularly  scheduled  meeting 
and  is  accompanied  by  an  NCUA  B-1 
form  and  a  Board  Action  Memorandum 
that  states  the  specific  action  being 
recommended  to  the  Board. 

*  *        •        •        • 

(FR  Doc.  97-31716  Filed  12-4-97;  8:45  am) 
I  coot  7S3S-tl-P 
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[Docket  No.  97-ANE-03;  Anwndment  3t- 
lOISt;  AO  97-19-iq 

RIN  2120-^AAe4 

Airworthiness  Directives;  AlliedSignal 
Inc.  TSCPTWMB  and  -5  Auxiliary 
Units 


AOENCV:  Federal  Aviation 
Administntion,  DOT. 

action:  Final  rule:  correction 

summary:  This  dociunent  makes  a 
correction  to  Airworthiness  Directive 
(AD)  97-19-18  applicable  to 
AlliedSignal  Inc.  (formerly  AiResearch 
and  Garrett)  TSCP70O-4B  and  -5  Series 
'    Auxiliary  Power  Units  (APUs)  that  was 
published  in  the  Federal  Register  on 
September  22,  1997  (62  FR  49427).  The 
Amendment  number  and  AO  number  in 
the  compliance  section  was 
inadvertently  omitted.  This  document 
adds  the  Amendment  number  and  AD 
number  to  the  compliance  section,  hi  all 
other  respects,  the  original  document 
remains  the  same. 

EFFECTIVE  DATE:  December  5. 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Robert  Baitoo,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate. 
3960  Paramount  Blvd.,  Lakewood,  CA 
90712-4137;  telephone  (5j62)  627-5245; 
fax  (562)  627-5210.  ) 

StiPPI.EMENTARY  INFORMAT^:  A  final 
^     rule  airworthiness  directive  applicable 
to  AlliedSignal  Inc.  (formerly 
AiResearch  and  Garrett)  TSCP700-4B 
and  -5  Series  Auxiliary  Power  Units 
(APUs),  was  published  in  the  Federal 
Register  on  September  22. 1997  (62  FR 
49427).  The  following  correction  is 
needed: 

139.13    [Corrected] 

On  page  49428,  in  the  third  column, 
in  the  Compliance  Section,  in  the  first 
line,  "Amendment' 39-XXXX"  is 
corrected  to  read  "Amendment  39- 
10138". 

On  page  49428,  in  the  third  coliunn. 
in  the  Compliance  Section,  in  the  third 
and  fourth  line,  "97-XX-XX 
AlliedSignal  Inc.:  Amendment  39- 
XXXX"  is  corrected  to  read  "97-19-18 
AlliedSignal  Inc.:  Amendment  39- 
10138." 


luued  in  Burlington.  MA.  on  November 
28, 1M7. 
Jay  |.  Pardee. 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  97-31894  Filed  12-4-97;  8:45  un| 

aauNO  oooa  mn  u  p 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrapsoe  Docket  No.  «7-ACE-2fl] 

AmendHMMit  to  Class  E  Airspace; 
Alllanca,NE 

AQBUCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Direct  final  rule;  request  for 
comments. 

•UMMARV:  This  action  amends  the  Class 
E  airspace  area  at  Alliance  Mimicipal 
Airport,  Alliance,  NE.  The  FAA  has 
developed  Nondirectional  Radio  Beacon 
(NqB)  Runway  (RWY)  12  and  NDB 
RWY  30  Standard  Instrument  Approach 
Procedures  (SIAP)  to  serve  the  Alliance 
Municipal  Airport.  The  enlarged  Class  E 
surface  area  and  Class  E  airspace  area 
700  feet  Above  Ground  Level  (AGL)  will 
contain  the  new  NDB  RWY  12  and  NDB 
RWY  30  SLAPs  in  controlled  airspace. 
The  intended  effect  of  this  rule  is  to 
provide  additional  controlled  Class  E 
surface  area  and  Class  E  airspace 
extending  upward  from  700  feet  AGL  to 
accoqunodate  these  SIAPs. 
DATES:  Effective  date:  0901  UTC.  April 
23, 1998. 

Comment  date:  Comments  must  be 
received  on  or  before  January  15,  1998. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520.  Federal  Aviation 
Administration,  Docket  Number  97- 
ACE-29,  601  East  12th  Street,  Kansas 
aty,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
/Airspace  Branch,  ACE-520C,  Federal 
/  Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106. 
telephone  (816)  426-3408. 


SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  NDB  RWY  12  and  NDB 
RWY  30  SL\Ps  at  Alliance  Mimicipal 
Airport,  Alliance,  NE.  The  amendment 
to  Class  E  surface  area  and  Class  E  700 
feet  AGL  airspace  area  at  Alliance 
Municipal  Airport  will  provide 
additional  controlled  airspace  in  order 
to  contain  the  new  SIAPs  within 
controlled  airspace,  and  thereby 
focilitate  separation  of  aircraft  operating 
under  IFR.  The  areas  will  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  surface  areas  are  published  in 
paragraph  6002  and  Class  E  airspace 
areas  extending  firom  700  feet  or  mora 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10. 
1997,  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weether  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  penod,  the 
regulation  will  become  efi'ective  on  the 
date  specified  above.  After  the  dose  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be  ' 
published  with  a  new  comment  period. 

Commenta  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
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such  written  data,  views,  or  arguments 
as  they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  sulnnitted  in  triplicate  to 
the  address  specified  under  the  caption 
AODNCnES.  All  communicaticuu 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effsetiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  clpsing  date  for  comments, 
in  the  Rules  Dodcet  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubUc  contact 
conoemed  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commentera  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Ainpace  Docket  No.  97-ACE-29."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it*  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Older  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26. 1979);  and  (3)  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


List  of  Sul^ects  in  14  CFR  Part  71 

Airepace.  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POMTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authortty:  49  U.S.C  106(g),  40103, 40113, 
40120;  E.O.  10854,  24  FR  956S,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

171.1    [AmeMed] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997.  and  effective 
September  16, 1997.  is  amended  as 
follows: 

Paragraph  6002    Qass  E  ainpace  designated 
as  naface  areas.  < 

•        •        *        •        • 

ACENEE2    Allianoe. NE [KsviadQ 

Alliance  Municipel  Airport,  NE 

(let.  4r03'12"  N.,  long.  102"48'14''  W.) 
Alliance  VOR/DME 

(lat.  42'«3'20"N.,  long.  102*48'16'' W.) 
Alliance  NDB 
(lat.  42*02'35"  N. ,  long.  102'4r58''  W.) 
Within  a  4.3-mile  radius  of  Alliance 
Municipal  Airport  and  within  1.3  miles  each 
side  of  the  124°  bearing  &om  the  Alliance 
NDB  extending  from  the  4.3-mile  radius  to  7 
miles  southeast  of  the  NDB  and  within  2.6 
miles  each  side  of  the  145*  radial  of  the 
Alliance  VOR/DME  extending  from  the  4:3- 
mile  radius  to  8.7  miles  southeast  of  the 
VOR/DME  and  within  2.6  miles  each  side  of 
the  302°  radial  of  the  Alliance  VOR/DME 
extending  from  the  4.3-mile  radius  to  5.7 
miles  northwest  of  the^OR/DME  and  within 
1.3  miles  each  side  of  the  318°  bearing  from 
the  Alliance  NDB  extending  from  the  4.3- 
mile  radius  to  7  miles  north%vest  of  the  NDB. 
This  Class  E  airspace  area  is  effective  during 
the  sp>ecific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/FaciUty  Directory. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
ahovs  the  surface  of  the  earth. 


ACENEE5    Alliance.  NE  (Revised) 

Alliance  Municipal  Airport,  NE 

(lat.  42°03'12"  N.,  long.  102°48'14"  W.) 

AUiance  VOR/DME 
(lat.  42°03'20"  N.,  long.  102°48'16"  W.) 

Alliance  NDB 


(lat.  42n)2'35''  N. .  long.  102«4r58''  W.)      ' 
That  airspace  extending  upward  from  700 
feet  above  die  surfisce  within  a  6.S-mile 
radius  of  the  Alliance  Municipal  Airport  and 
within  1.3  miles  each  side  of  die  124*  hnaring 
from  the  Alliance  NDB  extending  from  the 
6.8-mile  radius  to  7  miles  southeast  of  the 
NDB  and  within  3  miles  each  side  of  the  145* 
radial  of  the  Alliance  VOR/DME  extending 
from  the  6.8-mile  radius  to  10.5  miles 
southeast  of  the  VOR/DME  and  widiin  3 
miles  each  side  of  the  302°  radial  of  tlie 
Alliance  VOR/DME  extending  frtifn  the  6.8- 
mile  radius  to  8.7  miles  noithwast  of  the 
VOR/DME. 
•         •         «         •         • 

Issued  in  Kansas  Qty,  MO,  on  October  15. 
1997. 

DonevaB  D.  Scfaardl. 

Acting  Manager,  Air  Traffic  Division,  Central 
Regi<m. 

[FR  Doc  97-31700  Hied  12-4-97;  8:45  am] 
I  ococ  4t«a-i«-ii 


DEPARTMENT  OF  TRANSPORTATION 

Federal  AvtaHon  AdnilnletiiflkMi 

14CFRPart71 

[Alrapece  Docket  No.  •7-A8W-21] 

AnteiNlnMnt  of  Cleee  E  Alrspece; 
Braunfeto  Municipel,  IH^ 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  nUe;  request  for 
comments. 


f:  This  amendment  modifies  the 
Class  E  airepace  at  San  Antonio,  TX. 
The  development  of  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedures  (SIAP)  to  runways 
(RWY)  13  and  17  and  a  Very  High 
Freouency  Omnidirectional  Range 
(VOk)/Distance  Measuring  Equipment 
(DME>-A  SIAP  at  New  Braunfels 
Municipal  Airport,  TX,  has  made  this 
rule  necessary.  This  action  is  intended 
to  provide  adequate  additional 
controlled  airspace  extending  firom  700 
feet  or  more  above  the  surface  for 
Instnunent  Flight  Rtiles  (IFR)  operations 
at  New  Braunfels  Municipal  Airport, 
New  Braimfels.  TX. 
DATES:  Effective  date:  0901  UTC, 
February  26, 1998. 

Comment  date:  Comments  must  be 
received  on  or  before  January  20, 1998. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  INvision,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  97-ASW-21.  Fort 
Worth,  TX  76193-0520., 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Southwest  Region,  Federal  Aviation 
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Admimstration,  2601  Meach^ni 
_Joulevard,  Room  663.  FortWorth.  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  nonnal  business 
hours  at  the  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region. 
Room  414.  Fort  Worth,  TX. 

FOR  FURTHER  MTORMATION  CONTACT: 
Donald  ).  Day.  Airvpace  Branch,  Air 
Traffic  Division.  Southwest  Region. 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPP1.EMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  amends 
the  Class  E  airspace  at  New  Braunfels, 
TX.  The  development  of  GPS  SIAF's  to 
RWY  13  and  RWY  17  and  a  VOR/DME- 
A  SIAR  at  New  Braunfels  Municipal 
Airpori  TX,  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  provide  additional 
controlled  airspace  extending  700  feet 
or  more  above  the  surface  for  aircraft 
executing  the  GPS  SIAPs  to  RWYs  13 
and  17  and  a  VOR/DME-A  SIAP  at  New 
Braunfels  Municipal  Airport,  New 
Braunfels,  TX. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E.  dated  September  10. 
1997.  and  effective  September  16. 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  Previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 


a  notice  of  propos«Ni  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
A00RE8SE8.  All  cmnmunicatlons 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received.    " 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ASW-21.'  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current  Therefore,  I 


certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034:  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  ofSubiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71^AMENDE0] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113'. 
40120;  E.O.  10854:  24  FR  9565,  3  CFR.  1959- 
1963  Camp.,  p.  389. 

f71.1    [Amended] 

"*  The  incorporation  by  reference  in 
l-«  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points. 
dated  September  10. 1997.  and  effective 
September  16, 1997.  is  amended  as 
follows: 

Pamgnph  6005  Class  E  airspace  anas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         •         •         •         • 

ASW  TX  ES— San  Antonio.  TX  (ReviMd) 

San  Antonio  International  Airpmrt,  TX 

(Lat.  29»32'01"  N..  long.  98'2rit"  W.) 
New  Braunfels  Municipal,  TX 

(Lat.  29*42'11"  N..  long.  98»02'28"  W.) 
San  Antonio  VORTAC 

(Lat.  29*38'39"  N.,  long.  98*27'41"  W.) 
Randolph  VOR 

(Laf.  29°38'39"  N..  long.  98*17'06"  W.) 
Stlnson  VOR 

(Ut.  29»15'30"  N..  long.  98'26'37"  W.) 
Castrovill*  Municipal.  TX 

(Lat.  29»20'33"  N.,  long.  98"51'04"  W.) 
Castroville  RBN  : 

(Ut.  29*20'46  "  N..  long.  98*50'$7"  W.) 

That  airipace  extending  upward  from  700 
feet  above  the  surface  within  a  20-mile  radius 
of  San  Antonio  International  Airport  and 
within  6.9-mile  radius  of  New  Braunfels 
Municipal  Airport  and  within  1.6  miles  each 
side  of  the  080°  radial  of  the  San  Antonio 
VORTAC  extending  from  the  6.9-mile  radius 
to  11.2  miles  east  of  the  New  Braunfels 
Municipal  Airport  and  within  4  miles  each 
side  of  the  316°  bearing  from  New  Braunfels 
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Municipal  Airport  extending  from  the  6.9- 
mile  radius  to  9.7  miles  north  of  the  airport 
and  within  3  miles  each  side  of  the  331° 
bearing  bora  New  Braunfels  Municipml 
Airport  extending  fromthe  6.9-mile  radius  to 
9.7  miles  northwest  of  the  airport  and  within 
4  miles  each  side  of  the  080°  radial  of  the  San 
Antonio  VORTAC  extending  from  the  6.9- 
mile  radius  to  9.7  miles  east  of  the  New 
Braunfels  Municipal  Airport  and  within  8 
miles  east  and  4  miles  west  of  the  144°  radial 
of  the  Randolph  VOR  extending  from  the  20- 
mile  radius  to  20.6  miles  southeast  of  the 
VOR  and  within  8  miles  east  and  4  miles 
west  of  the  152°  radial  of  the  Stinson  VOR 
extending  from  the  20-inile  radius  to  16  miles 
south  of  the  VOR  and  within  a  6.5-miIe 
radius  of  Castroville  Municipal  Airport  and 
within  8  miles  west  and  4  miles  east  of  the 
170"  bearing  from  the  Castroville  RBN 
extending  from  the  RBN  to  16  miles  south  of 
the  RBN. 


Issued  in  Fort  Worth,  TX.  cm  November  5. 
1997. 
Albert  L.  Viaelli. 

Acting  Manager.  Air  Traffic  Division, 

Southwest  Region. 

(FR  Doc.  97-31930  Filed  12-4-97;  8:45  un) 

BMJJNQ  OOOE  4ai*-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdminlatraUon 

14CFRPart71 

(Alrspaee  Docket  No.  97-A8W-20I 

Amendment  of  Claaa  E  Alrspaca;,^ 
Canidan,  AR 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACtlON:  Direct  final  rule;  request  for 
coitiments. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  at  Camden,  AR.  The 
development  of  a  Nondirectional  Radio 
Beacon  (NDB)  Standard  Instrument 
Approach  Procedure  (SLAP)  to  nmway 
(RWY)  18  at  Harrell  Field  has  made  this 
rule  necessary.  This  action  is  intended 
to  provide  adequate  additional 
controlled  airspace  extending  from  700 
feet  or  more  above  the  surface  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Harrell  Field.  Camden,  AR. 
DATES:  Effective  date:  0901  UTC, 
February  26,  1998. 

Comment  date:  Comments  must  be 
received  on  or  before  January  20. 1998. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to'Manager.  Airspace 
Branch,  Air  Traffic  Division.  Federal 
Aviation  Administration.  Southwest 
Region.  Docket  No.  97-AWS-20.  Fort 
Worth.  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 


Southwest  Region.  Federal  Aviation 
Administration.  2601  Meacham 
Boulevard.  Room  663,  Fort  Worth,  TX, 
between  9:00  AM  and  3:00  PM.  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Rejpon, 
Room  414,  Fort  Worth,  TX. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Donald }.  Day,  Airspace  Branch,  Air 
Traffic  Division,  ^uthwest  Region. 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION;  This 
amendment  to  14  CFR  part  71  amends 
the  Class  E  airepace  at  Camden,  AR.  The 
development  of  the  NDB  SIAP  to  RWY 
18  at  Harrell  Field  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  provide  additional 
controlled  airspace  extending  700  feet 
or  more  above  the  surface  for  aircraft 
executing  the  NDB  RWY  18  SIAP  to 
Harrell  Field,  Camden,  AR. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E.  dated  September  10. 
1997.  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  docimient  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  iiile.  Previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  conmient  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  docmnent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Fedoral  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 


Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  pieceded  by  a  ' 
notice  of  proposed  ndemaking, 
conunmts  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argimients 
as  they  may  desire.  Commtmications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  All  communications 
raceived  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
e&ctiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimiemal.  and  enei^-reiated 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
stunmarizes  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ASW-20."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  wi]L_^ 
not  have  substantial  direct  effects  oathe 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federaUsm  implications  ' 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  inyplves  an 
estabUshed  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action^'  under 


64272       Federal  Regieler  /  Vol.  62.  No.  234  /  Friday,  December  5,  1997  /  Rules  and  Regulations 


Executive  Order  12866;  (2)  U  not  a 
"significant  rule"  under  IXTT         I 
Regulatory  Policies  and  Procediue4  (44 
FR  11034;  February  26. 1979);  and  ») 
will  not  have  a  significant  ecoiHHnio 
impact,  positive  or  negative,  on  a^^ 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatray 
Flexibility  Act  Since  this  rule  involves 
routine  matters  that  will  only  afliect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

Usl  of  Subjects  in  14  CFl  Put  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PARTTI-^AMENDEPI 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aolharity:  49  U.S.C  10e(g).  40103.  40113. 
40120:  EO.  10854;  24  FR  9965.  3  CFR.  1959- 
1903  Comp..  p.  389. 

|71.1    lAmended] 

2.  The  incorporation  by  referaice  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  effective 
September  16. 1997.  is  amended  as 
follows: 

Paioffaph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
at>oye  the  surface  of  the  earth. 


ASWTXE5    CaawJen.  AK  IKevtoeJl 

Camden.  Harrell  Field.  AR 

(Lat.  33*37'22  "  N.,  long.  92»45'49"  W.) 
El  Dorado  VORTAC 

(Ut.  33*15'22"  N.,  long  92«44'38''  W.) 
The  ainpace  extending  upward  firom  700 
fMt  above  the  surfece  within  a  7.1-mile 
radius  of  Harrell  Field  and  within  1.5  miles 
•ech  side  of  the  357*  radial  of  the  El  Dorado 
VORTAC  extending  frooa  the  7.1-niile  radius 
to  9.6  miles  north  of  the  airport  and  within 
2.5  miles  each  side  of  the  013*  bearing  from 
Harrell  Field  extending  from  the  7.1-mile 
tadius  to  7.6  miles  nccth  of  the  airport. 


Issued  in  Fort  Woith.  TX.  on  November  5. 
1997. 
AlMrt  L.  VtoelU. 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

IFR  Doc.  97-31931  Filed  12-4-97;  8:45  am] 


OEPARTMEMT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14  CFR  Part  71 

[Alrapnee  DodM  No.  fl7-ASW-iq 

Establiahment  of  Claaa  E  Akapaoa; 
EndncTX 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  establishes  Class 
E  airspace  at  Endno.  TX.  The 
development  of  two  Global  Fositioiung 
System  (GPS)  Standard  Instrument 
Approach  Procedures  (SLAP)  to  runway 
(RWY)  13  and  RWY  31  at  El  Coyote 
Ranch  Airport  has  made  this  rule 
necessary.  This  acticm  is  intended  to 
establish  Class  E  airspace  for  aircraft 
operating  luider  Instrument  Flight  Rules 
(IFR)  and  executing  the  GPS  SLAP's  at 
El  Coyote  Ranch  Airport.  Endno,  TX. 
DATES:  Effective  date:  0901  UTC. 
February  26. 1996. 

Comment  date:  Commenta  must  be 
received  on  or  before  January  20. 1998. 
AOORCSSCS:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration,  Southwest 
Region.  Docket  No.  97-ASW-16.  Forth 
Worth.  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region.  Federal  Aviaticm 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX. 
between  9:00  AM  and  3:00  PM.  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration.  Southwest  Region. 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Donald  J.  Day,  Airspace  Branch.  Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0520.  telephone  817- 
222=5593. 

SUPPLEMENTARY  WPOWMATION;  This 
amendment  to  14  CFR  part  71 
establishes  Class  E  airspace,  providing 
controlled  airspace  for  IFR  operations  at 
El  Coyote  Ranch  Airport,  Endno.  TX. 
The  development  of  two  GPS  SLAP's  to 
RWY  13  and  RWY  31  at  El  Coyote 
Ranch  Airport  has  made  this  rule 
necessary.  This  action  will  establish 
Class  E  airspace  for  aircr^  op>erating  at 
El  Coyote  Ranch  Airport,  Endno.  TX. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 


Order  7400.9E.  dated  September  10, 
1997,  and  effective  September  16, 1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  Previous 
opixutunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  Or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  spedfied  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  commenta  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  efiiBctive.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  commeiit. 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdravong  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Caannents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
commenta  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argumenta 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  commenta  received. 
Fadual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  sp>ecifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspecta  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  commenta 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  commenta. 
in  the  Rules  Docket  for  examiitation  by 
interested  persons.  A  report  that 
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summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Commenta  to 
Docket  No.  97-ASW-16."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter.  / 

Agency  Findings 

The  regulations  adopted  herein  will 
not  Ivtve  substantial  dired  effecta  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rulq  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
commenta  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  luider  DOT 
Regulatory  Polides  and  ProcedureS't44 
FR  11034;  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impad,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Ad.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Sub|ecto  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference,  * 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AIMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g)  40103.  40113. 
40120:  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 


•11.171.1    (Amendwq 
^  2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997.  and  effective 
September  16. 1997.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  TX  ES-Endno,  TX  (New] 

Encino,  EI  Coyote  Rahch  Airport,  TX 
(Ut.  26»51'30"  N..  long.  98»13'19"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  El  Coyote  Ranch  Airport. 

Issued  in  Fort  Worth,  TX,  on  November  6, 
1997. 

AOtert  L  Viaaelli. 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  97-31932  Filed  12-4-97;  8:45  am] 

MLUNO  OOOt  4S10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14  CFR  Part  71 

(AInpece  J^odtet  No.  97-ACr-7] 

Amendment  to  Claaa  E  Alrapace; 
Belleville.  KS;  Correction 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments;  correction. 

SUMMARY:  This  action  correds  an  error 
in  the  geographic  coordinates  of  a  dired 
final  rule,  request  for  comments,  that 
was  published  in  the  Federal  Register 
on  October  17, 1997  (62  FR  53943). 
Airspace  Docket  No.  97-ACE-7.  The 
dired  final  rule  amends  the  Class  E 
airspace  at  Belleville  Munidpal  Airport, 
Belleville.  KS. 

EFFECTIVE  DATE:  0901  UTC,  February  26, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
'Kathy  Randolph,  Airspace  Branch. 
ACE-520C.  Federal  Aviation 
Administration.  601  E.  12th  Street. 
Kansas  City,  MO,  64106;  telephone 
(816) 426-3408. 

SUPPLEMENTARY  INFORMATION: 

Histmy 

Federal  Register  Dociunent  97-27363, 
Airspace  Docket  No.  97-ACE-7. 
published  on  October  17. 1997  (62  FR 
53943),  re\^sed  the  descriptions  of  the 


Class  E  airspace  area  at  Belleville,  KS. 
An  error  was  discovered  in  the 
geographic  coordinates  for  the 
Republican  Nondiredional  Radio 
Beacon  (NDB).  This  action  correds  that 
error. 

Correction  to  Dired  Final  Role;  Request 
fiDrCoounento 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  airspace 
description  for  the  Belleville.  KS,  Class 
E  airspace  area,  incorporated  by 
reference  in  §  71.1,  as  published  in  the 
Federal  Register  on  Odober  17, 1997 
(62  FR  53943).  (Fedenl  Roister 
Document  97-27363)  is  correded  as 
follows: 

171.1    [ComcMdl 

On  page  53944.  colunm  2,  the 
geographic  coordinates  for  the 
Republican  NDB  are  correded  by. 
removing  "(Lat.  39*'548'48"N.  long. 
9r39'30"W.)"  and  adding  "(Ut. 
39»48'48"N.  long.  97«'39'30"W.)"  in  ite 
place. 

Issued  in  Kansas  Qty,  MO,  on  October  23. 
1997. 

Christopliei  R.  Bhun. 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  97-31698  Filed  12-4-97;  8:45  am) 

MLUNO  CODE  4Sie-1»-M 


RAILROAD  RETIREMENT  BOARD 

20CFRPart340 

RIN  3220-nAB32 

Recovery  of  Benefits 

agency:  Railroad  Retirement  Board. 
action:  Final  rule. 

SUMMARY:  In  an  interim  rule  published 
August  1, 1997.  the  Railroad  Retirement 
Board  (Board)  amended  part  340  of  ita 
regulations  to  refled  its  authority  to 
compromise  debts  provided  that  the 
amount  recoverable  does  not  exceed 
$100,000  exclusive  of  interest.  The 
amendment  conformed  the  Board's 
regulations  to  present  law.  This 
document  adopts  the  interim  rule  as 
final  without  change. 

DATES:  Effective  Date:  This  regulation  is 
effective  August  1, 1997. 

ADDRESSES:  Secretary  to  the  Board. 
Railroad  Retirement  Board,  844  North 
Rush  Street.  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler,  Senior  Attorney, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611, 
(312)  751-4513,  TDD  (312)  751-4701. 
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SUPPLEMENTARY  IMFORMATION:  Section 
8(b)  of  Public  Law  101-552.  enacted 
November  15, 1990.  amended  section 
3711  of  title  31  of  the  United  States 
Code  to  increase  from  $20,000  to 
$100,000  (or  a  higher  amount  if  so 
prescribed  by  the  Attorney  General)  the 
amount  of  a  claim  that  an  agency  is 
authorized  to  comph)mise.  Consistent 
with  the  change  in  the  law,  the  Board 
is  amending  §  340.13  of  its  regulations 
under  the  Railroad  Unemployment 
Insurance  Act  to  reflect  this  change  in 
law. 

The  Board,  with  the  concurrence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12866.  Therefore,  no  regulatory  analysis 
is  required.  This  rule  does  not  involve 
any  information  collection 
requirements. 

The  Board  published  this  rule  as  an 
interim  final  rule  on  August  1.  1997  (62 
PR  41270),  and  comments  were  invited 
by  September  30, 1997.  No  comments 
were  received.  Accordingly .;|he  interim 
final  rule  is  adopted  as  a  final  rule 
without  change. 

DatMi:  November  25, 1097. 

By  Authority  of  the  Board. 
Dealike  Ennki, 
Secntary  to  the  Board. 
(FR  Doc.  97-31905  Filed  12-«-97:  8:45  am] 


SOCML  SECURITY  ADMMISTRATION 

20  CFR  Parts  404  and  422 

RIN0MO-AEO9 

Fadarai  04d-Aga,  Survivors,  and 
Dtoablllty  Insurance;  DIsclosurs  of 
Information  to  Consumsr  Reporting 
AgaiKias  and  Overpayment  Recovary 
Through  Admlnlstratlva  Offaat  Against 
radaral  Payments 

AQENCV:  Social  Security  Administration. 
action:  Final  rule. 


r:  In  this  final  rule,  we  are 
making  several  revisions  to  our 
regulations  dealing  with  debt  collection. 
First,  we  are  modifying  the  regulations 
dealing  with  the  recovery  of  benefit 
overpayments  under  title  U  of  the  Social 
Security  Act  (the  Act)  to  reflect  statutory 
authority  for  the  Social  Security 
Administration  (SSA)  to  selectively 


refer  information  to  consumer  reporting 
agencies  and  to  recover  title  n 
overpayments  through  administrative 
offset  by  the  Department  of  the  Treasury 
against  other  Federal  payments  to  which 
the  overpaid  individual  may  be  entitled. 
These  collection  practices  are  limited  to 
overpayments  made  to  a  person  after  he 
or  she  attained  age  18  that  are 
determined  to  be  otherwise 
unrecoverable  under  section  204  of  the 
Act  after  the  individual  ceases  to  be  a 
beneficiary  under  title  II  of  the  Act. 
Second,  as  an  independent  agency  in 
the  executive  branch  of  the  U.S. 
Government,  we  are  establishing  a  new 
subpart  D  in  part  422  of  title  20  of  the 
Code  of  Federal  Regulations  which 
explains  our  rules  on  debt  collection 
procedures  for  both  administrative  debts 
and  for  title  II  program  overpayments 
determined  to  be  otherwise 
unrecoverable  under  section  204  of  the 
Act.  These  rules  for  the  new  subpart  D 
address  the  reporting  of  delinquent 
debts  to  consumer  and  other  credit 
reporting  agencies  and  the  use  of 
administrative  offset  through  the 
Department  of  the  Treasury.  Third,  we 
are  revising  our  rules  on  the  recovery  of 
title  II  program  overpayments  through 
the  use  of  the  Federal  income  tax  refund 
offset  (TRO)  provisions  to  reflect  that, 
beginning  January  1, 1998,  the 
Department  of  the  Treasury,  rather  than 
the  Internal  Revenue  Service  (IRS),  will 
administer  the  TRO  program,  and  to 
reflect  other  changes  in  policies  and 
procedures  applied  by  the  IRS  and  the 
Department  of  the  Treasury  in  the  TRO 
program. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  January  5, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert ).  Augustine,  Legal  Assistant, 
Division  of  Regulations  and  Rulings. 
Social  Security  Administration.  6401 
Sec\irity  Boulevard.  Baltimore,  MD 
21235.  (410)  966-5121.  For  information 
on  eligibility  or  claiming  benefits,  call 
our  national  toll-free  number.  1-800^ 
772-1213. 

8UPPI.EMENTARY  INFORMATION:  Section 
204  of  the  Act  prescribes  the  methods 
SSA  may  use  to  recover  Social  Security 
benefits  erroneously  paid  under  title  II 
of  the  Act  (title  II  program 
overpayments),  as  distinguished  bam 
the  methods  SSA  may  use  to  collect 
other  debts  owed  the  agency 


(administrative  debts)  that  ore 
recoverable  under  other  statutory 
authority.  Until  recently.  SSA  was 
authorized  to  recover  title  II  program 
overpayments  only  through  adjustment 
of  future  benefits  payable  to  the 
overpaid  individual  or  to  others  on  the 
earnings  record  on  which  the 
overpa]rment  %vas  made,  by  direct 
recovery  fitim  the  overpaid  person  (or 
the  overpaid  person's  estate,  if 
deceased),  or  by  offset  against  Federal 
income  tax  refunds  due  from  the 
Department  of  the  Treasury. 
Amendments  to  section  204  of  the  Act 
by  secUon  5  of  Pub.  L.  103-387  (1994) 
and  section  31001(z)(2)  of  Pub.  L.  104- 
134  (1996)  permit  SSA  to  use  several 
debt  collection  procedLues  that  have 
been  available  to  Federal  agencies 
(including  SSA)  by  statute  since  1982, 
but  that  SSA  had  been  precluded  from 
using  to  recover  title  II  program 
overpayments.  Among  other  things, 
these  procedures  include  reporting 
delinquent  debts  to  consumer  and  other 
credit  reporting  agencies  and  recovering 
debts  by  administrative  ofbet  against 
other  Federal  payments  to  which  the 
debtor  is  entitled.  Under  section  204(f) 
of  the  Act  (42  U.S.C.  404(f)),  these 
additional  debt  collection  procedures 
may  be  used  to  recover  title  n  program 
overpayments  only  if  the  overpayment 
was  made  to  a  person  after  he  or  she 
attained  age  18  and  the  overpayment 
has  been  determined  to  be  otherwise 
unrecoverable  under  section  204  of  the 
Act  after  the  overpaid  person  is  no 
longer  entitled  to  benefits  under  title  n 
of  the  Act. 

Before  we  can  refer  information  to 
consumer  or  other  credit  reporting 
agencies  or  refer  a  debt  to  the 
Department  of  the  Treasury  for 
administrative  offset  (either  title  0 
program  overpayments  or 
administrative  debts),  we  must  (1)  send 
the  debtor  written  notice  (or.  in  the  case 
of  an  individual  for  whom  we  do  not 
have  a  current  address,  take  reasonable 
action  to  locate  and  send  written  notice) 
describing  the  amount  and  nature  of  the 
debt,  the  action  that  we  propose  to  take, 
and  the  debtor's  rights  to  an  explanation 
of  the  debt,  to  request  us  to  review  the 
debt,  to  dispute  the  accuracy  of  the 
information  about  the  debt,  and  to 
inspect  or  copy  our  records  about  the 
debt;  and  (2)  give  the  debtor  at  least  60 
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calendar  days  to  present  evidence  that 
all  or  part  of  the  debt  is  not  past-due  or 
not  legally  enforceable,  or  enter  into  a 
written  agreement  to  pay  the  debt. 

Prior  to  M{ux:h  31, 1995,  SSA  was  an 
operating  division  of  the  Department  of 
Health  and  Human  Services  (DHHS). 
SSA  relied  on  the  DHHS  rules  at  45  CFR 
part  30  for  debt  collection  (other  than 
collection  of  title  II  program 
overpayments).  The  Social  Security 
Independence  and  Program 
Improvements  Act  of  1994  (SSIPIA). 
Pub.  L.  103-296.  established  SSA  as  an 
independent  agency  in  the  executive 
branch  of  the  Federal  government 
effective  March  31. 1995.  and  vested 
general  regulatory  authority  in  the 
Commissioner  of  Social  Security  (the 
Commissioner).  Under  section  106(b)  of 
the  SSIPIA,  DHHS  regulations  in  effect 
immediately  before  March  31,  1995, 
which  relate  to  functions  now  vested  in 
the  Commissioner  by  reason  of  SSA's- 
independence,  continue  to  apply  to  SSA 
until  such  time  as  they  are  modified, 
suspended,  terminated,  or  repealed  by 
the  Commissioner.  In  this  final  rule,  we 
are  establishing  a  new  subpart  D  in  part 
422  of  our  regulations  which  sets  forth 
the  SSA  rules  on  debt  collection  for  title 
n  program  overpayments  that  have  been 
determined  to  be  otherwise 
unrecoverable  under  section  204  of  the 
Act  and  for  administrative  debts.  At  this 
time,  we  are  setting  forth  in  subpart  D 
our  rules  on  referral  to  consumer  and 
other  credit  reporting  agencies  and 
referral  to  the  Department  of  the 
Treasury  for  administrative  offset.  In  the 
future,  as  we  make  the  necessary 
systems  changes  and  develop  policies 
and  procedures  to  enable  us  to  use 
additional  debt  collection  tools  for 
recovery  of  title  II  program 
overpayments,  we  will  modify  subpart 
D  of  part  422.  In  the  meantime,  we  will 
continue  to  rely  on  the  definitions  and 
additional  collection  methods  contained 
in  the  DHHS  regulations  in  45  CFR  part 
30  to  recover  administrative  debts  owed 
the  Federal  govenunent 

We  are  also  revising  oiu*  rules  on  the 
recovery  of  title  11  program 
overpayments  through  the  withholding 
of  amounts  due  to  former  beneficiaries 
as  Federal  income  tax  refunds  to  reflect 
the  fact  that,  beginning  January  1, 1998, 
the  TRO  program  will  be  administered 
by  the  Department  of  the  Treasury, 
Financial  Management  Service  (FMS). 
instead  of  the  IRS.  The  policy  requiring 
agencies  to  delay  referral  of  debts  for 
ITIO  for  three  months  after  the  right  to . 
collect  first  accrued  has  been  rescinded. 
Also,  the  TRO  program,  as  administered 
by  FMS,  will  be  ongoing  rather  than 
cyclical  so  that  it  will  no  longer  be 
necess«uy  for  agencies  to  recertify 


amounts  of  a  particular  debt  for 
collection  by  TRO  each  year.  Instead,  if 
the  entire  debt  is  not  recovered  in  a 
given  year,  the  case  will  remain  with 
FMS  for  collection  of  the  remainder  by 
offset  in  succeeding  years. 

Public  Comments 

On  August  7, 1997,  we  published 
proposed  rules  in  the  Federal  Register 
at  62  FR  42439  and  provided  a  60-day 
period  for  interested  individuals  to 
comment.  We  received  a  total  of  three 
letters  on  the  proposed  rules:  one  from 
a  private  attorney,  one  from  a  disability 
law  center,  and  one  from  a  member  of 
Congress.  After  carefully  considering 
the  comments  received,  we  have 
decided  to  adopt  the  proposed  rules 
with  only  a  few  clarifying  changes.  The 
comments  and  our  responsee  to  them 
are  summarized  below. 

Comment:  Two  commenters  objected 
to  the  proposed  rules  based  on  the 
as&umption  that  the  debtors  subject  to 
these  rules  have  no  input  into  the 
calculation  of  their  debts  and  are 
without  adequate  protections. 

Response:The  debtors  who  will  be 
selected  for  the  new  debt  collection 
techniques  are  those  bom  whom  SSA 
has  attempted  numerous  times  to  collect 
the  debts,  both  by  written  notices  and 
personal  contacts.  In  the  initial 
overpayment  notice,  SSA  advises  the 
debtor  of  the  right  to  request 
reconsideration  of  the  feet  and  amount 
of  the  debt,  and  thereby  challenge  the 
calculation  and  existence  of  the  debt.  In 
this  same  notice,  SSA  also  advises  the 
debtor  about  the  right  to  request  waiver. 
In  addition,  SSA's  separate  notice  to  the 
debtor  of  the  Agency's  intent  to  refer     ' 
information  about  the  debt  to  the 
Department  of  the  Treasury  and  to  the 
consumer  reporting  agencies  offers  the 
debtor  the  opportunity  to  request 
waiver,  present  evidence  showing  that 
the  debt  is  not  past-due  and/or  legally 
enforceable,  and  dispute  the  accuracy  of 
information  about  the  debt  that  we 
would  refer.  We  believe  that  our 
procedures  adequately  protect 
individuals  by  allowing  ample 
opportunity  to  the  debtors  to  both 
dispute  the  amount  of  the  overpayment 
and/or  to  request  waiver. 

Comment:  One  commenter  asked  the 
Agency  not  to  issue  final  regidations 
until  it:  (1)  runs  a  test  program  to  assure 
that  overpayments  preventable  by  SSA 
are  not  occurring;  (2)  tests.a  program  of 
appointing  bee  advocates  (wUt>  may  be 
SSA  employees)  to  counsel  and 
represent  those  acctised  of  receiving 
overpayments;  and  (3)  assures  that 
people  accused  of  using  overpayments 
understand  that  a  report  is  made  to  a 
consumer  re{>orting  agency  immediately 


^ 


unless  they  appeal  or  reach  agreement 
with  SSA. 

Response:  We  are  not  adopting  this 
comment.  With  regard  to  the 
commenter's  first  concern  above,  SSA 
has  had  a  longstanding  and 
comprehensive  qualify  assurance 
program  that  reviews  overpayments, 
including  those  preventable  by  SSA. 
The  program  studies  significant  samples 
of  claims,  identifying  problem  areas  that 
need  to  be  corrected.  We  believe  this 
quality  assurance  program  corresponda 
to  the  test  program  suggested  by  the 
commenter. 

With  regard  to  the  commenter's 
second  point,  SSA  already  takes  several 
steps  toward  helping  overpaid 
individuals  obtain  representation. 
Information  on  the  individual's  right  to 
seek  and  use  representation  is  included 
in  SSA's  initial  overpayment  notices.  In 
addition,  SSA  offers  to  provide 
infonmtion  on  advocacy  groups  that  do 
not  chuge  people  who  qualify  for  their 
services. 

Regarding  the  commenter's  third 
point.  SSA  will  not  report  information 
to  consumer  reporting  agencies 
immediately.  SSA  will  wait  at  least  60 
days  after  the  date  of  the  notice  to  report 
the  delinquency  to  consumer  reporting 
agencies.  During  the  60-day  due  process 
period,  SSA  provides  the  debtor  with 
the  opportunify  to  request  review  of  the 
debt,  dispute  the  accuracy  of  the 
information  to  be  reported,  request 
waiver,  or  enter  into  an  installment 
agreement  All  of  these  rights  are  clearly 
explained  in  the  notice  to  the  debtor. 

Comment;  One  conunenter  objected  to 
the  practice  of  sending  one  pre-ofbet 
notice  to  the  debtor  explaining  that  the 
debt  is  being  referred  to  the  Department 
of  the  Treasury  for  TRO  end  that  future 
tax  refunds  will  be  offset  to  recover  the 
overpayment.  The  commenter  believes 
that  we  should  provide  separate  notices 
before  subsequent  offsets. 

Response:  This  practice  is  consistent 
with  the  Department  of  the  Treasury's 
existing  process  whereby  no  additional 
notice  is  necessary  if  there  are  multiple 
offsets  in  one  year  to  recover  an 
overpayment  debt.  It  is  also  consistent 
with  the  Department  of  the  Treasury's 
regulations  and  operating  procedures 
which  require  notice  at  least  60  calendar 
days  before  the  date  of  reCarral  to  the 
Department  of  the  Treasury. 

Comment:  SSA's  notices  described  in 
§404.521  of  the  proposed  rules  should 
contain  language  explaining  that  the 
d^)tor  may  enter  into  a  repayment 
agreement  with  SSA. 

Response:  Since  the  begiiming  of  the 
TRO  program.  SSA's  notices  have  ' 
contain^  such  language.  The  notices 
issued  tinder  these  final  regulations  also 
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contain  the  language  which  offon  the 
opportunity  to  pay  the  debt  by 
installments.  One  of  the  principles  that 
SSA  uses  in  the  offset  program  is  to 
extend  to  the  debtor  as  many 
opportunities  as  possible  to  pay  the  debt 
voluntarily,  rather  than  by  omet.  As 
long  as  the  debtor  repays  by  regular 
installments  in  accordance  with  his  or 
her  payment  agreement  with  SSA.  ofGset 
will  not  be  used  to  collect  the  debt. 

Comment:  No  referral  to  the 
Department  of  the  Treasury  should 
occur  until  all  administrative  reviews 
have  been  completed  or  until  a  decision 
of  the  Agency  becomes  final,  in  the 
event  that  no  appeal  is  taken.  In 
addition,  recovery  efforts  by  the  SSA 
and  the  Department  of  the  Treasury 
should  be  stopped  until  a  waiver 
request  received  after  referral  to  the 
Department  of  the  Treasury  has  been 
given  full  consideration. 

Jtesponte:  When  an  individual 
submits  a  timely  request  for 
reconsideration  of  the  initial 
overpayment  decision  and/or  requests 
waiver  of  collection  of  the  overpayment, 
SSA  is  precluded  from  any  recovery 
action  until  SSA  renders  a  decision 
affirming  the  initial  determination  and/ 
or  denying  the  waiver  request.  See 
Califano  v.  Yamasaki.  442  U.S.  682 
(1979)  and  §404.506.  SSA  is  not 
required  to  rehain  from  taking 
collection  action  concerning  a  title  II 
overpayment  debt  after  a  decision  on  a 
request  for  reconsideration  of  the  initial 
overpayment  determination  is  issued 
and  after  a  determination  on  a  request 
for  waiver  of  recovery  of  the 
overpayment  is  made  after  the  debtor 
had  the  opportunity  for  a 
prerecoupment  peraonal  conference. 
However,  under  the  process  adopted  to 
implement  these  final  regulations  SSA 
would  not  select  a  title  II  overpayment 
debt  for  referral  to  the  Department  of  the 
Treasury  while  an  administrative  appeal 
reordlng  that  debt  is  pending. 

Section  204(fl  of  the  Act,  as  amended, 
authorizes  SSA  to  collect  such  debts 
through  administrative  offset  by  the 
Department  of  the  Treasury  against 
Federal  payments  due  the  debtor  when, 
among  other  things,  SSA  determines, 
under  regulations,  that  such  debts  are 
otherwise  unn^coverable  under  section 
204  of  the  Act.  In  accordance  with 
§  404.527(b)  of  these  final  regulations, 
SSA  would  not  select  a  debt  as 
"unrecoverable"  until  a  reconsideration 
determination  requested  on  the  initial 
determination  of  overpa3rment,  or  an 
initial  determination  (after  opportunity 
for  a  personal  conference)  on  a  request 
for  waiver  of  collection,  is  issued  and 
either  the  billing  system  sequence  is 
completed  or  further  collection  action  is 


suspended  or  terminated.  The  billing 
system  sequence  on  a  title  11 
oveipayroent  debt  would  not  be 
completed,  and  collection  action  on 
such  a  debt  would  not  be  suspended  or 
terminated,  while  an  administrative 
appeal  at  any  level  of  adjudication  is 
pending  on  the  matter.  Thus,  under 
these  final  regulations  SSA  would  not 
select  a  title  II  overpayment  debt  for 
collection  by  the  Department  of  the 
Treasury  through  onset  against  other 
Federal  f>ayments  while  an 
administrative  appeal  is  pending  at  any 
level  of  adjudication  on  the  fact  or 
amount  of  the  overpayment  or  on 
waiver. 

Similarly,  the  changes  in  these 
regulations  will  not  affect  any  former 
beneficiary's  ability  to  request  waiver.  If 
the  debtor  requests  waiver  after  a  case 
has  been  referred.  SSA  will  instruct  the 
Department  of  the  Treasury  to  cease 
collection  efforts  until  the  waiver 
request  is  adjudicated. 

Comment:  SSA  should  raise  its 
monetary  threshold  for  referral  to  the 
Department  of  the  Treasury  from  $25  to 
$500. 

Response:  The  $25  debt  threshold  is 
consistent  with  the  regulations  issued 
by  Treasury  and  is  used 
govemmentwide.  SSA  has  also 
determined  it  to  be  cost-effective.  SSA 
will  continue  to  use  the  $25  threshold 
in  applying  these  rules. 

Comment:  The  notice  SSA  will  send 
to  debtors  informing  them  that  the 
Agency  intends  to  report  their  debts  to 
consumer  reporting  agencies  should 
include  the  right  to  request  waiver  of 
the  overpayment. 

Response:  Unlike  31  U.S.C.  3720A(f) 
pertaining  to  the  TRO  notice  to  debton. 
the  statute  (31  U.S.C.  3711(e)(1)(C)) 
pertaining  to  the  notice  to  debton  about 
referral  to  consumer  reporting  agencies 
does  not  require  an  explanation  of 
waiver.  However.  SSA  notifies  debton 
about  TRO,  offset  of  other  Federal 
payments  and  referral  to  consiuner 
reporting  agencies  concurrently,  and 
these  notices  explain  the  debton' 
waiver  rights.  If  the  debtor  requests 
waiver  within  the  60-calendar-day 
period  allowed  by  the  notice,  SSA  will 
not  report  the  debt  to  the  credit  bureaus 
until  the  waiver  request  has  been 
adjudicated. 

Explanation  of  Cbangea  to  Regulations 

We  are  revising  our  title  II  rules  on 
TRO  ^  §§404.520-404.526  to  reflect 
several  changes  in  the  TRO  process 
promulgated  by  the  Department  of  the 
Treasury.  Beginning  January  1,  1998.  we 
will  be  referring  title  II  program 
overpayments  for  TRO  to  the 
Department  of  the  Treasury,  rather  than 


to  IRS.  Section  404.520  is  revised  to 
delete  the  requirement  that  a  debt  may 
not  be  referred  for  TRO  before  the 
expiration  of  three  months  after  our 
ri^t  to  collect  first  accrued.  Section 
404.526  is  also  revised  by  deleting 
refierence  to  the  need  to  recertify  an' 
overpayment  for  TRO  in  cases  where  a 
tax  refund  is  insufBcient  to  recover  the 
entire  amount  of  an  overpayment  in  a 
given  year,  reflecting  the  fact  that  the 
case  will  now  remain  with  the 
Department  of  the  Treasury  for  offset  in 
succeeding  yean  without  need  for 
recertification.  In  this  final  rule,  we' 
have  inserted  at  the  end  of  §  404.S20(a) 
a  reference  to  the  current  regulation  of 
the  Department  of  the  Treasury  (31  CFR 
285.2)  whidi  supenedes  the  IRS 
regulation  (26  CFR  301.6402-6)  that  was 
cited  in  the  notice  of  proposed 
rulemaking. 

We  are  adding  a  new  §  404.527  to  our 
regulations  to  explain  that  we  will  use 
the  additional  debt  collection  methods 
authorized  by  section  204(f)  of  the  Act 
to  recover  title  II  program  overpayments 
if  the  overpayment  occurred  after  the 
individual  attained  age  18,  and  the 
overpayment  has  been  determined  to  be 
otherwise  unrecoverable  under  section 
204  of  the  Act  after  the  individual  is  no 
longer  entitled  to  benefits  under  title  D 
of  the  Act.  Section  404.527  also  contains 
the  criteria  under  which  we  determine 
that  an  overpayment  is  "otherwise 
unrecoverable  under  section  204  of  the 
Act."  An  overpayment  debt  will  be 
determined  to  be  unrecoverable  when 
all  of  the  following  conditions  are  met: 
we  completed  our  billing  sequence  or 
collection  activity  has  been  suspended 
or  terminated  in  accordance  with  the 
Federal  Claims  Collection  Standards  in 
4  CFR  104.2  and  104.3;  there  is  no 
installment  payment  agreement  or  the 
overpaid  penon  has  failed  to  pay  in 
accordance  with  such  an  agreement  for 
two  consecutive  months;  the  overpaid 
individual  has  not  requested  waiver  or, 
after  appropriate  review  of  such  a 
request,  we  have  determined  that  we 
will  not  waive  collection  of  the 
overpayment;  the  overpaid  person  has 
not  requested  reconsideration  of  the 
initial  overpayment  determination  or, 
after  our  review  of  such  determination, 
we  have  affirmed  such  determination 
wholly  or  partially;  we  cannot  collect 
the  overpayment  by  adjusting  benefits 
payable  to  individuals  other  than  the 
overpaid  peraon.  For  purposes  of 
§404.527,  an  overpayment  will  be 
deemed  to  be  unrecoverable  firom  an 
individual  who  lived  in  a  separate 
household  from  the  overpaid  person 
when  the  overpayment  occiured  and 
who  did  not  receive  the  overpa)fment. 
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Adjustment  of  benefits  is  waived  when  ' 
waiver  is  requested  under  these 
circumstances.  See  §404.509. 

We  are  adding  to  §  404.903  new 
paragraphs  (t)  and  (u)  to  include  in  the 
list  of  administrative  actions  that  are  not 
initial  determinations  our 
detenninations  whether  we  will  refier 
information  about  an  overpayment  debt 
to  consumer  reporting  agencies  and 
whether  we  will  refer  the  debt  to  the 
Department  of  the  Treasury  for  o£bet 
against  other  Federal  payments  due  the 
overpaid  person.  Administrative  actions 
that  are  not  initial  determinations  may 
be  reviewed  by  us.  but  they  are  not 
subject  to  the  administrative  review 
process  provided  by  subpart )  of  our 
regulations  at  20  CFR  Part  404,  and  they 
are  not  sublect  to  judicial  review. 

We  are  also  creating  a  new  subpart  D 
to  part  422  of  our  regulations  to  contain 
our  rules  on  certain  debt  collection 
practices  and  procedures.  In  §422.301, 
we  specify  that  the  debt  collection  tools 
in  subpart  D  may  be  used  to  recover 
both  dtle  Q  program  overpayments  the 
Commissioner  has  determiiMd  to  be 
uiu'ecoverable  under  section  204  of  the 
Act  and  overdue  administrative  debts 
owed  the  agency. 

In  §  422.305,  we  explain  that  we  will 
refer  all  overdue  title  U  program  debts 
over  $25,  found  to  be  otherwise 
unrecoverable  under  section  204  of  the 
Act,  to  consumer  reporting  agencies.  We 
describe  the  information  we  must 
include  in  the  notice  we  send  to  the 
debtor  before  we  report  the  debt  to  a 
consumer  reporting  agency.  We  also 
explain  in  this  section  that,  in  cases 
where  an  individual  disputes  the 
information  we  propose  to  refer  to  a 
consimier  reporting  agency  within  60 
calendar  days  of  our  notice  of  our 
proposed  referral,  we  will  not  send  the 
information  until  we  determine  the 
correct  information. 

In  §  422.306,  we  explain  that  we  will 
refer  all  overdue  administrative  debts 
over  $25  to  credit  reporting  agencies. 
We  also  describe  the  information  we 
must  include  in  the  notice  we  send  to 
the  debtor  before  we  report  the  debt  to 
a  credit  reporting  agency.  Examples  of 
administrative  debts  are  overpayments 
of  employees'  pay  and  allowances,  debts 
for  civil  money  penalties  imposed  under 
section  1 140(b)  of  the  Act,  debts  for 
impaid  fees  for  reimbursable  services  by 
SSA  (e.g.,  disclosure  of  information), 
contractor  debts,  etc. 

In  §  422.310,  we  explain  our  rules 
relating  to  referring  debts  to  the 
Department  of  the  Treasury  for 
administrative  ofbet  Specifically,  we 
explain  that  we  will  refer  overdue  debts 
over  $25  to  the  Department  of  the 
Treasury  for  offset  against  any  Federal 


payments  due  the  debtor.  We  also 
describe  the  information  we  must 
include  in  the  notice  we  send  to  the 
debtor  before  referring  the  debt  to  the 
Department  of  the  Treasury  for 
administrative  ofbet 

In  this  final  rule,  we  are  revising  the 
language  of  §§  422.305(b)(2), 
422.306(b)(2)  and  422.310(c)(2)  as  it 
appeared  in  the  {jRposed  rules  to 
clearly  state  that  we  %vill  not  refin 
information  on  debts  to  consumer 
reporting  agencies  or  to  the  Department 
of  the  Treasury  for  administrative  o£bet 
before  the  expiration  of  60  calendar 
days  from  the  dates  of  the  notices 
described  in  those  regidations. 

In  §  422.315,  we  explain  that  a  debtor 
has  the  right  to  inspect  or  copy  oir 
records  related  to  a  debt  before  we  refer 
the  debt  to  a  ccHisumer  or  credit 
reporting  agency  or  to  the  Departaient  of 
the  Treasury  for  administrative  ofbet, 
and  the  procedures  for  exercising  that 
right 

In  §422.317,  we  explain  that  a  debtor 
has  the  right  to  have  us  review  the  debt 
To  exercise  this  right,  the  debtor  must 
notify  us  within  60  calendar  days  from 
the  date  of  our  notice  of  proposed 
referral  and  give  us  evidence  that  he  or 
she  does  not  owe  all  or  part«f  the  debt, 
or  we  do  not  have  the  right  Ib^collect  it 
After  our  review  of  the  evidence,  we 
explain  that  we  will  issue  written 
findings  of  our  review.  If  the  debtor 
requests  review  and  submits  evidence 
within  the  60-day  period,  we  will  not 
refer  the  debt  to  consumer  or  credit 
reporting  agencies  or  to  the  E>epartment 
of  the  Treasury  unless  and  until  we 
have  completed  our  review  and  sent  our 
findings  to  the  debtor  that  all  or  part  of 
the  debt  is  overdue  and  legally 
enforceable. 

Regulatory  Procadures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  proposed  rules  do 
not  meet  the  criteria  for  a  significant 
regulatory  action  imder  Executive  Order 
12866.  Thus,  they  were  not  subject  to 
OMB  review. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
flexibilify  analysis,  as  provided  in  the 
Regulatdry  Flexibility  Act,  as  amended, 
is  not  required. 

Paperwork  Reduction  Act ' 

These  proposed  regulations  will 
impose  no  new  reporting  or 


recordkeeping  requirements  requiring 
OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  96.001,  Social  Security — 
Disability  Insunnoe;  96.002  Social 
Security — Retirement  Insurance;  96.003 
Social  Security — Special  Benefits  for  Persons 
Aged  72  and  Over;  96.004,  Social  Security — 
Survivora  Insurance) 

ListirfSttiiiects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Blind, 
Disability  benefits,  Old-Age,  Survivon 
and  Disabilify  Insurance,  Reporting  and 
recordkeeping  requirements,  Social 
Security. 

20  CFR  Part  422 

Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies).  Social  Security. 

Dated:  December  2, 1997. 
Kenneth  S.  Apfiel, 
Commissioner  of  Sodal  Security. 

For  the  reasons  set  out  in  the 
preamble,  subparts  F  and  J  of  Part  404 . . 
of  Chapter  III  of  Title  20  of  the  Code  of 
Federal  Regulations  are  amended  and  a 
new  subpart  D  is  added  to  Part  422  of 
Chapter  III  of  Title  20  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  404— {AMENDEI^ 

1.  The  authority  citation  for  subpart  F 
of  Part  404  is  revised  to  read  as  follows: 

Anthority:  Sees.  204,  2QS(a).  and  702(«K5) 
of  the  Social  Security  Act  (42  U.S.C  404, 
405(a),  and  902(a)):  31  U.S.C  3720A 

2.  Section  404.520  is  revised  to  read 
as  follows: 

§  404  520    ftefarral  of  overpayments  to  llie 
Department  of  ttte  Traasury  for  tax  refund 
offset— OeneraL 

(a)  The  standards  we  will  apply  and 
the  procedures  we  will  follow  bedbre 
requesting  the  Department  of  the 
Treasury  to  offset  income  tax  refunds 
due  taxpayera  who  have  an  outstanding 
overpayment  are  set  forth  in  §§  404.520 
through  404.526.  These  standards  and 
procedures  are  authorized  by  31  U.S.C 
3  720 A  and  are  implemented  through 
Department  of  the  Treasury  regulations 
at  31  CFR  285.2. 

(b)  We  will  use  the  Department  of  the 
Treasury  tax  refund  offset  procedure  to 
collect  overpayments  that  are  certain  in 
amount,  past  due  and  legally 
enforceable,  and  eligible  for  tax  refund 
oBset  under  regulations  issued  by  the 
Department  of  the  Treasury.  We  will  use 
these  procedures  to  collect 
overpayments  only  from  individuals 
who  are  not  currently  entitled  to 
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liionthly  Social  Security  benefits  under 
title  n  of  the  Act  We  will  refer  an 
overpayment  to  the  Department  of  the 
Treasury  for  offiMt  against  tax  refunds 
no  later  than  10  years  after  our  right  to 
collect  the  overpayment  first  accrued. 

3.  Section  404.521  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

f4«4.a2l    NoMoe  to  owsfpeM  indMduaL 
A  request  for  reduction  of  a  Federal 
income  tax  refund  will  be  made  only 
alter  we  determine  that  an  amount  is 
owed  and  past  due  and  send  the 
overpaid  Individual  written  notice.  Our 
notice  of  intent  to  collect  an 
overpayment  through  tax  refund  offret 
will  sUte: 
•        •        •        •        • 

4.  Section  404.526  is  revised  to  read 

as  follows: 


1404.526    Tn  raHmd  hMuiaetanl  to 

to( 


If  a  tax  refund  for  a  given  taxable  year 
is  insufficient  to  recover  an 
overpayment  completely,  the  case  will 
remain  with  the  Department  of  the 
Treasury  for  ofbet.  assuming  tliat  all 
criteria  for  ofbet  continue  to  be  met 

5.  Section  404.527  is  added  to  subpart 
F  to  read  as  follows: 


§404.887    AddNtonel 

of  tt6a  M  iMnern  owafpeymento. 

(a)  General.  In  addition  to  the 
methods  specified  in  §§  404.502  and 
404.520.  an  overpayment  under  title  D 
of  the  Act  is  also  subject  to  recovery 
under  the  rules  in  subpart  D  of  part  422, 
provided: 

(1)  The  overpayment  occurred  after 
the  individual  has  attained  age  18; 

(2)  The  overpaid  individual  is  no 
longer  entitled  to  benefits  undw  title  D 
of  the  Act;  and 

(3)  Pursuant  to  paragnph  (b)  of  this 
section,  we  have  determined  that  the 
overpayment  is  otherwise  unrecoverable 
under  section  204  of  the  Act. 

(b)  When  an  overpayment  is 
coniidered  to  be  otherwise 
unrecoverable.  An  overpayment  under 
title  n  of  the  Act  is  considered  to  be 
otherwise  uiuecoverable  under  section 
204  of  the  Act  if  all  of  the  following 
conditions  are  met: 

(1)  Our  billing  system  sequence  has 
been  completed  (i.e.,  we  have  sent  the 
individual  an  initial  notice  of  the 
overpayment,  a  reminder  notice,  and  a 
past-due  notice)  or  collection  activity 
has  been  suspended  or  terminated  in 
accordance  with  the  Federal  Claims 
Collection  Standards  in  4  CFR  104.2  or 
104.3. 

(2)  We  have  not  entered  into  an 
installment  peyment  arrangement  with 


the  overpaid  Individual  or,  if  we  have 
entered  into  such  an  arrangement,  the 
overpaid  individual  has  Gsiled  to  make 
any  payment  for  two  consecutive 
months. 

(3)  The  overpaid  individual  has  not 
requested  waiver  pursuant  to  §  404.506 
or  §  404.522  or.  after  a  review  conducted 
pursuant  to  those  sections,  we  have 
determined  that  we  will  not  waive  - 
collection  of  the  overpayment 

(4)  The  overpaid  individual  has  not 
requested  reconsideration  of  the  initial 
overpayment  determination  pursuant  to 
§§404.907  and  404.909  or.  after  a 
review  conducted  pursuant  to  §  404.913. 
«re  have  affirmed,  in  whole  or  in  part, 
the  initial  overpayment  determination. 

(5)  The  overpeyment  cannot  be 
recoveced  pursuant  to  §  404.502  by 
adfustment  of  benefits  payable  to  any 
individual  otlier  than  the  overpaid 
individual.  For  purposes  of  this 
paragraph,  an  overpayment  will  be 
deemed  to  be  unrecoverable  from  any 
individual  who  was  living  in  a  separate 
household  from  the  overpaid  person  at — 
the  time  of  the  overpayment  and  did  not 
receive  the  overpajrment 

6.  In  addition  to  the  amendments  set 
forth  above,  remove  the  acronym  "IRS" 
and  add.  in  its  place,  the  words 
"Department  of  the  Treasury"  in  the 
following  places: 

(a)  Section  404.521(b): 

(b)  Section  404.522(b); 

(c)  Section  404.523  (a)  and  (c)  (both 
places);  and 

(d)  Section  404.525. 

7.  The  authority  citation  for  subpart  ) 
of  Part  404  is  revised  to  read  as  follows: 


PART  422-6fM3AMZATION  AND 
PROCEDURES 

10.  Subpart  D  is  added  to  read  as 
follows: 


Sac 

422.301    Material  included  in  this  subpart. 

422.305  Report  of  overdue  title  n  program 
over  payment  debts  to  consumer 
reporting  agencies. 

422.306  Report  of  overdue  administzatf  ve 
dabu  to  credit  reporting  agencies. 

422.310    Collection  of  overdue  debts  by 

administrative  oSmL 
422.315    Review  of  our  records  related  to  the 


422.31 7    Review  of  the  debt 

Subpwt  D— Claiins  CoUectton 


Sees.  204(1).  205(a),  and 
702(aM5)  of  the  Social  Security  Act  (42  U.S.C 
404(1).  405(a).  and  0O2(aX5));  31  U.S.C 
snife):  31  U.S.C  3716. 


§422^01    MatorWInciiidadlnMai 

This  subpart  describes  the  proceduies 
relating  to  collection  of: 

(a)  Overdue  administrative  debts,  and 

(b)  Overdue  title  II  program      </ 
overpaymenU  described  in  §404.527  of 
this  chapter. 


§422.906    Report d 


Mtol 

to 


I  Sees.  2010).  204(0,  20S(a),  (b), 
(d)-(h),  and  U),  221.  22S.  and  702(aX5)  of  the 
Social  Security  Act  (42  U.S.C  401(U,  404(1). 
405(a),  (b).  (d)-(h).  and  (}).  421.  425.  and 
e02(a)(5)):  31  U.SC  3720A;  tec  5.  Pub.  L 
97-455.  96  SUt.  2500  (42  U.S.C  405  not*): 
sacs.  5. 6(c)-(a).  and  15.  Pub.  L  9e-t60. 86 
Stat  1802  (42  U.S.C  421  Dots). 

8.  Section  404.903  is  amended  by 
deleting  the  word  "and"  at  the  end  of 
paragraph  (r),.  replacing  the  period  at  the 
end  of  paragraph  (s)  with  a  semicolon, 
and  adding  paragraphs  (t)  and  (u)  to 
read  as  follows: 

§404.803    AdmMatrallveacttone  thai  are 


(t)  Determining  whether  we  will  refer 
information  about  yoiir  overpayment  to 
a  consumer  reporting  agency  (see 
§§404.527  and  422.305  of  this  chapter); 
and 

(u)  Etetermining  whether  we  will  refer 
your  overpayment  to  the  Department  of 
the  Treasury  for  collection  by  oCbet 
against  Federal  pajrments  due  you  (see 
§§404.527  and  422.310  of  this  chapter). 


(a)  Debts  we  frill  report.  We  will 
report  to  consumer  reporting  agencies 
all  overdue  title  0  program  overpayment 
debts  over  $25. 

(b)  Notice  to  debtor,  ^fore  we  report 
any  such  debt  to  a  consumer  reporting 
agency,  we  will  send  the  debtor  written 
notice  of  the  following: 

(1)  We  have  determined  that  payment 
of  the  debt  is  overdue; 

(2)  We  will  refer  the  debt  to  a 
consumer  reporting  agency  at  the 
expiration  of  not  less  than  60  calendar 
days  after  the  date  of  the  notice  unless, 
within  that  60-day  period,  the  debtor 
pays  the  full  amount  of  the  debt  or  talus 
either  of  the  actions  described  in 
paragraphs  (bX6)  at  (b)(7)  of  thU 
section; 

(3)  The  specific  infonnation  we  wiU 
provide  to  the  consumer  reporting 
aoency.  including  information  that 
identifies  the  debtor  (e.g.,  name, 
address,  and  social  seciuity  number) 
and  the  amount,  status,  and  history  of 
the  debt; 

(4)  The  debtor  has  the  right  to  a 
complete  explanation  of  the  debt; 

(5)  The  deotor  may  dispute  the 
accuracy  of  the  information  to  be 
provided  to  the  constuner  reporting 
agency; 

(6)  Xhe  debtor  may  request  a  review 
of  the  debt  by  giving  us  evidence 


showing  that  he  or  she  does  not  owe  all 
or  part  of  the  amount  of  the  debt  or  that 
we  do  not  have  the  right  to  collect  it; 
and 

(7)  The  debtor  may  request  an 
installment  payment  plan. 

(c)  Disputing  the  information  that  we 
would  send  to  consumer  reporting 
agencies.  If  a  debtor  believes  that  the 
information  we  propose  to  send  to 
consumer  reporting  agencies  is 
incorrect,  the  debtor  may  ask  us  to 
correct  such  information.  If.  within  60 
calendar  days  irom  the  date  of  our 
notice  described  in  paragraph  (b)  of  this 
section,  the  debtor  notifies  us  that  any 
information  to  be  sent  to  consumer 
reporting  agencies  is  incorrect,  we  will 
not  send  the  information  to  consumer 
reporting  agencies  until  we  determine 
the  correct  information. 

§432.206    Report  of  overdue! 
osMa  to  creon 

(a)  Debts  we  will  report.  We  will 
report  to  credit  reporting  agencies  all 
overdue  administrative  debts  over  $25. 
Some  examples  of  administrative  debts 
are  as  follows:  overpayments  of  pay  and 
allowances  paid  to  employees,  debts  for 
civil  monetary  penalties  imposed  under 
section  1140(b)  of  the  Act,  debts  for 
unpaid  faes  for  reimbursable  services 
performed  by  SSA  (e.g..  disclosures  of 
information),  and  contractor  debts. 

(b)  Notice  to  debtor.  Before  we  report 
any  administrative  debt  to  a  credit 
reporting  agency,  we  will  send  the 
d^tor  written  notice  of  the  following: 

(1)  We  have  determined  that  payment 
of  the  debt  is  overdue: 

(2)  We  will  refer  the  debt  to  a  credit 
reporting  agency  at  the  expiration  of  not 
less  than  60  calendar  days  after  the  date 
of  the  notice  imless,  within  that  60-day 
pwriod,  the  debtor  pays  the  full  amount 
of  the  debt  or  takes  either  of  the  actions 
described  in  paragraphs  (b)(6)  or  (b)(7) 
of  this  section; 

(3)  The  specific  information  we  will 
provide  to  the  credit  reporting  agency, 
including  information  that  identifies  the 
debtor  (e.g.,  name,  address,  social 
security  number,  and  employer 
identification  number)  and  the  amount, 
status,  and  history  of  the  debt; 

(4)  The  debtor  has  the  right  to  a 
complete  explanation  of  the  debt; 

(5)  The  debtor  may  dispute  the 
accuracy  of  the  information  to  be 
provid^  to  the  credit  reporting  agency; 

(6)  The  debtor  may  request  a  review 
of  the  debt  by  giving  us  evidence 
showing  that  he  or  she  does  not  owe  all 
or  part  of  the  amount  of  the  debt  or  that 
we  do  not  have  the  right  to  collect  it; 
and 

(7)  The  debtor  may  request  an 
installment  payment  plan. 


§422.310    CoMectton  of  overdue  debts  by 


(a)  Referral  to  the  Department  of  the 
Treasury  for  offset.  We  will  recovw 
overdue  debts  by  offsetting  Federal 
payments  due  the  debtor  through  the 
Treasury  Ofiset  I^rogram  (TOP).  TOP  is 
a  (k)vemmentwide  delinquent  debt 
matching  and  payment  oCbet  process 
operated  by  the  E)epartment  of  the 
Treasury,  whereby  debts  owed  to  the 
Federal  Government  are  collected  by 
ofEsetting  them  against  Federal 
payments  owed  &e  debtor. 

(b)  Debts  we  will  refer.  We  will  refer 
for  administrative  ofbet  all  overdue 
debts  over  $25. 

(c)  Notice  to  debtor.  Before  we  refer 
any  debt  for  collection  by  administrative 
ofbet,  we  will  send  the  debtor  written 
notice  that 

(1)  We  have  determined  that  payment 
of  the  debt  is  overdue; 

(2)  We  will  refer  the  debt  Cor 
administrative  offset  at  the  expiration  of 
not  less  than  60  calendar  days  after  the 
date  of  the  notice  unless,  within  that  60- 
day  period,  the  debtor  pays  the  full 
amount  of  the  debt  or  takes  either  of  the 
actions  described  in  paragraphs  (c)(4)  or 
(c)(5)  of  this  section; 

(3)  The  debtor  may  inspect  or  copy 
our  records  relating  to  the  debt; 

(4)  The  debtor  may  request  a  review 
of  the  debt  by  giving  us  evidence 
showing  that  the  debtor  does  not  owe  all 
or  part  of  the  amount  of  the  debt  or  that 
we  do  not  have  the  right  to  collect  it; 
and 

(5)  The  debtor  may  request  an 
installment  payment  plan. 

Revtow  of  our  records  relaled  to 


§422.316 
the  debt 

(a)  Notification  by  the  debtor.  The 
debtor  may  request  to  inspect  or  copy 
our  records  related  to  the  debt. 

(b)  Our  response.  In  response  to  a 
request  from  the  debtor  described  in 
paragraph  (a)  of  this  section,  we  will 
notify  the  debtor  of  the  location  and 
time  at  which  the  debtor  may  inspect  or 
copy  out  records  related  to  the  debt.  We 
may  also,  at  our  discretion,  mail  to  the 
debtor  copies  of  the  records  relating  to 
the  debt 

§422.317    Revtoworthedet>t 

(a)  Notification  and  presentation  of 
evidence  by  the  debtor.  A  debtor  who 
receives  a  notice  described  in 
§  422.305(b).  §  422.306(b).  or 
§  422.310(c)  has  a  right  to  have  us 
review  the  debt.  To  exercise  this  right, 
within  60  calendar  days  from  the  (^te 
of  our  notice,  the  debtor  must  notify  us 
and  give  us  evidence  that  he  or  she  does 
not  owe  all  or  part  of  the  debt  or  that 
we  do  not  have  tlxe  right  to  collect  it  If 


the  debtor  does  not  notify  us  and  give 
us  this  evidence  within  the  60  calendar- 
day  period,  we  may  take  the  action 
described  in  our  notice. 

(b)  Review  of  the  evidence.  If  the 
drt>tor  notifies  us  and  presents  evidence 
within  the  60  calendar-day  period 
described  in  paragraph  (a)  of  this 
section,  we  will  not  talce  the  action 
described  in  otir  notice  imless  and  until 
we  consider  all  of  the  evidence  and 
send  the  debtor  our  finding«  that  all  or 
part  of  the  debt  is  overdue  and  legaUy 
enforceable. 

(c)  Findings  by  SSA.  Following  our 
review  of  all  of  the  evidence  presented, 
we  will  issue  written  findings, 
including  the  supporting  rationale  for 
the  findings.  Issuance  of  these  findings 
will  be  the  final  Agency  action  on  the 
debtor's  request  for  review.  If  we  find 
that  the  debt  is  not  overdue  or  we  do  not 
have  the  right  to  collect  it.  we  will  not 
send  information  about  the  debt  to 
consiuner  or  other  credit  reporting 
agencies  or  refer  the  debt  to  the 
Department  of  the  Treasury  for 
administrative  ofiEset. 

[FR  Doc.  97-32008  Filed  12-4-97;  8:45  am] 
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UBRARY  OF  CONGRESS 


36  CFR  Part  701 
[DodtetNo.  LOC96-1] 

Assignment  of  Special  RoMarch 
FacilttiM 

AOBUCY:  Library  of  Congress. 
ACTION:  Final  regulation. 

SUMMARY:  The  Library  of  Congress 
issues  this  final  regulation  to  revise 
Library  of  Congress  Regulation  815-3. 
The  revised  regulation  will  reflect  the 
change  in  availability  for  assignment  of 
study  shelves,  study  desks  and  study 
rooms,  the  renaming  of  the  responsible 
division  from  (General  Reading  Rooms 
Division  to  Humanities  and  Social 
Sciences  Division  and  to  the 
Congressional  Relations  Office  for  study 
rooms  for  Congressional  use. 
EFFECTIVE  DATE:  December  5,"  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lana  Kay  Jones,  Acting  General 
Coimsel,  Office  of  the  General  Counsel, 
Library  of  Congress,  Washington,  D.C 
20540-1050.  Telephone  No.  (202)  707- 
6316. 

SUPPtEMENTARY  INFORMATION:  This 
Regulation  states  the  Library's  policy 
regarding  the  assignment  of  special 
research  facilities,  including  study 
shelves,  desks,  and  other  facilities 
designed  for  the  use  of  scholars 
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involved  in  extensive  raseaich  uaing 
materials  from  the  Library's  collections. 

Lial  of  Sufafacts  in  38  CFR  Part  701 

Libraries.  Seals  and  insignias. 
Regulation 

In  consideration  of  the  foregoing  the 
Library  of  Congress  amends  36  CFR  part 
701  to  read  as  rollows: 

PART  701— PROCEDURES  AHD 
SERVICES 

1.  The  authority  citation  for  part  701 
will  continue  to  read  as  foUows: 

Aatlwrity:  2  U.S.C  130. 

2.  Section  701.8  is  revised  to  read  as 
follows: 

(701.8    AaelQninent 0( Speoiil 


(a)  Study  Shehm.  Individually- 
assigned  reserve  shelves  are  available 
adjacent  to  several  reading  rooms  for  the 
use  of  researchers  whose  work  requires 
access  to  the  same  materials  over  an 
extended  period  of  time.  Shelves  are 
assigned  to  applicants  for  a  specific 
period  through  the  Research  Facilities 
Office,  Humanities  and  Social  Sciences 
Division.  Shelves  must  be  renewed  at 
designated  intervals. 

{bj  Study  deaks.  A  limited  number  of 
study  desks  are  available  for  the  use  of 
researchers  engaged  in  full-time 
research  projects  involving  extensive 
use  of  materials  requiring  larger 
amounts  of  material  drawn  from  the 
Library's  collections,  more  work  space, 
greater  physical  security.  andVor  a  more 
private  environment  than  might  be 
poasible  in  a  reading  room.  Study  deak 
areas  shall  not  be  uaad  as  a  prinacj 
office  from  which  the  pn^ect 
undertaken  is  operated,  nor  as  a 
busiaeas  location.  Study  desks  are 
initially  assigned  for  a  period  not  to 
exceed  one  year,  with  tne  assignment 
and  termination  dates  determined  by 
the  Head  of  the  Main  Reading  Rodm 
Section.  Humanities  and  Social 
Sciences  Division.  The  assignment  of  a 
study  desk  beyond  the  first  year  may  be 
made  by  the  Chief  of  the  Humanities 
and  Social  Sciences  Division  for  a 
maximum  of  two  years  bom  the  first 
assignment  when  there  is  a 
demoiutrated  need  for  the  continuation 
of  the  assignment.  Assignments  beyond 
two  years  require  an  exception  to  this 
part  and  shall  be  sp)ecifically  authorized 
by  the  Associate  Librarian  for  Library 
Services.  Any  researcher  who 
demonstrates  a  continuing  need  for  a 
facility  beyond  an  expiration  date  may 
reapply,  but  priority  will  be  given  to 
applicants  on  the  waiting  list  who  meet 
the  specific  criteria. 


(c)  Congreniohal  uae  ofttudy  rooau. 
Rooms  225A-225E  in  the  James 
Madison  Building  are  available  for  the 
exclusive  use  of  Members  of  Congress 
and  Committees  for  official  research  that 
requires  use  of  the  Library's  collections 
or  files  in  the  Congressional  Research 
Service.  Assignment  of  study  rooms 
shall  be  made  in  accordance  with  the 
Resolution  of  the  Joint  Committee  on 
the  Library  of  September  12. 1959, 
which  statea:  "•  •   •  occupancy  of 
study  rooms  assigned  to  Members 
should  not  be  delegated  to  others  than 
members  of  their  own  office  staff  who 
are  paid  no  less  than  20  hours  per  week 
from  U.S.  Government  funds  and  at  a 
rate  of  not  leas  than  the  minimum  salary 
of  a  GS-3  clerk-typist*  *  *,  and  that 
Members  should  not  request 
assignments  of  rooms  for  themselves 
meraly  for  the  purpose  of  sponsoring  the 
work  of  private  individuals  and  non- 
Govemment  groups.  •  •  •"  Rooms  are 
assigned  for  one  year  or  the  life  of  the 
project,  whichever  is  less,  with  the 
assignment  and  termination  dates 
determined  by  the  Director  of  the 
Congressional  Relations  Office. 

Dated:  Novamber  20, 1997. 


JaaasH. 

TYm  Libnuian  ofCongmM. 
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POSTAL  SERVICE 


39  CFR 


262  and  2W 


Rscofds  aftd  InfoniMlion 
Daflnltiona  and  RatoM*  of 


AOPCY;  Postal  Service. 
ACTION:  Interim  rule. 


r:  The  Postal  Service  is 
amending  its  regulations  relating  to  (he 
availability  of  records  to  the  public. 
This  rule  is  made  necessary  by 
amendments  to  the  Freedom  of 
Information  Act,  made  by  Public  Law 
104-231,  the  "Electronic  Freedom  of 
Information  Act  Amendments  of  1096." 
The  amendments  address  the 
availability  of  electronic  records,  the 
creation  of  a  new  electronic  reading 
room,  and  procedural  aspects,  such  as 
time  limits,  expedited  processing, 
denial  specifications,  and  reporting 
requiraments. 

DATES:  The  interim  regulations  take 
effect  on  December  5, 1997.  Comments 
must  be  received  on  or  before  January  5, 
1998. 


I:  Written  comments  may  be 
mailed  or  delivered  to  Freedom  of 
Information/Privacy  Acts  Officer. 


United  SUtes  Postal  Service,  475 
L'Enfsnt  Plaza,  SW,  Room  8800, 
Washington,  DC  20260-5243. 
FOR  nrnTHOI  MFOfWATION  COWrACT: 
Betty  Sheriff,  (202)  268-2608. 
aUPPLBKNTARV  MPORMATION:  The 
Freedom  of  Information  Act  (5  U.S.C. 
552)  was  amended  on  October  2, 1996, 
by  Public  Law  104-231.  the  "Electronic 
Freedom  of  Information  Act 
Amendments  of  1996."  Consistent  with 
the  amended  law.  the  interim 
regulations: 

a.  Add  a  new  category  of  reading 
room  records  consisting  of  any  reccnds 
processed  and  disclosed  in  response  to 
a  FOIA  request  that  the  Postal  Service 
determines  have  become  or  are  likely  to 
become  the  subject  of  subsequent 
requests  for  substantially  the  same 
records.  These  and  other  reading  room 
records  created  on  or  after  November  1. 
1996  also  will  be  made  available 
through  the  Postal  Service's  world  wide 
web  home  page  after  November  1 ,  1997. 

b.  Define  the  term  "record"  to  include 
electronic  records;  provide  that  the 
requester  may  choose  the  form  or  format 
in  which  to  receive  records;  and  state 
that  the  Postal  Service  will  make 
reasonable  efforts  to  search  for  records 
in  electronic  form  or  fannat  unleas  such 
efforts  would  significantly  interfere  with 
the  operation  of  its  computer  systems. 

c.  Extend  the  period  for  response  from 
10  to  20  woridng  days  as  of  October  2. 
1997;  provide  Civ  notification  of  the 
requester  when  that  period  cannot  be 
met  to  arrange  for  an  alternative  time 
frame  or  a  inodified  request;  and 
establish  a  newprocedura  for  handling 
requests  for  expedited  processing. 

d.  Require  the  custodian  to  indicate 
on  the  released  portion  of  a  record  the 
amount  of  information  deleted  and  to 
include  in  a  written  response  an 
estimate  of  the  volume  of  any  records 
withheld  in  full. 

e.  Change  the  annual  reporting  period 
from  a  calendar  year  to  the  fiscal  year 
that,  for  most  of  the  Executive  bruach, 
begins  on  October  1,  and  provide  that 
those  reports  will  be  made  available  to 
the  Attorney  General  and  on  the  Postal 
Service's  world  wide  web  page. 

Other  interim  changes  update 
organizational  titles  and  the  schedule  of 
fees  for  searching  for  records  by 
computer. 

The  Postal  Service  has  determined  to 
place  the  amendments  immediately  into 
effiect  on  an  interim  basis,  because  many 
of  the  key  provisions  implement 
statutory  changes  that  take  effect  by 
force  of  law  on  October  2, 1997. 
Nonetheless,  the  Postal  Service  invites 
interested  persons  to  submit  written 
comments  concerning  the  interim  nde. 
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These  comments  will  be  considered 
before  a  final  rule  is  adopted. 

List  of  Subjects 

39  CFR  Part  262 

Archives  and  records.  Records  and 
information  management  definitions. 

39  CFR  Pait  265 

Administrative  practice  and 
procedure.  Courts,  Freedom  of 
information,  Government  employees. 
Release  of  information. 

For  the  reasons  set  out  in  the 
preamble,  39  CFR  parts  262  and  265  are 
amended  as  set  forth  below. 

PART  262— RECORDS  AND 
INFORMATION  MANAGEMENT 
DERNmONS 

V 

1.  The  authority  citation  for  part  262 
is  revised  to  read  as  follows: 

Anthortty:  5  U.S.C  552.  552a;  39  U.S.C 
401. 

2.  Section  262.2(a)  is  revised  to  read 
as  follows: 

1282.2    Omdais. 

(a)  Records  Custodian.  The 
[XMtmaster  or  other  head  of  a  facility 
such  as  an  area  vice  president,  district 
manager,  or  head  of  a  postal  installation 
or  department  who  maintains  Postal 
Service  records.  Vice  presidents  are  the 
custodians  of  records  maintained  at 
Headquarters.  Senior  medical  persoiuiel 
are  the  custodians  of  restricted  medical 
records  maintained  within  postal 
facilities. 


3.  Section  262.4  introductory  text  is 
revised  to  read  as  follows: 


1282.4. 

Recorded  information,  regardless  of 
media,  format,  or  physical 
characteristics,  including  electronic 
data,  developed  or  received  by  the 
Postal  Service  in  connection  with  the 
transaction  of  its  business  and  retained 
in  its  custody;  for  machine-readable 
records,  a  collection  of  logically  related 
data  treated  as  a  imiL 


PART  265-RELEASE  OF 
INFORMATION 

4.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Aothortty:  5  U.S.C.  552;  5  U.S.'C  App.  3; 
39  U.S.C.  401,  403,  410, 1001.  2601. 

5.  Section  265.3(a)  is  revised  to  read 
as  follows: 

9«BP.j    neeponsioniiy. 

(a)  Custodian.  Official  records  are  in 
the  ciutody  of  the  postmaster  or  other 


head  of  a  facility  or  department  at 
which  they  are  maintained,  as  defined 
at  §  262.2(a).  These  custodians  are 
responsible  for  responding  in  the  first 
Instance  to  requests  from  members  of 
the  public  for  Postal  Service  records. 
•        •        •        •        • 

6.  Section  265.5  is  revised  to  read  as 
follows: 

%  266.6    PuliNc  raadhig  roonw. 

The  Library  of  the  Postal  Service 
Headquarters,  475  L'Enfant  Plaza  SW.. 
Wash^igton,  TXZ  20260-1641,  serves  as 
public  reading  room  for  the  materials 
which  are  listed  in  paragraphs  (a)  (2), 
(3),  (4)  and  (5)  of  §  265.6  as  available  for 
public  inspection  and  copying.  Any 
such  material  created  by  the  Postal 
Service  on  or  after  November  1, 1996, 
also  will  be  available,  as  of  November  1 , 
1997,  in  electronic  fcHinat  at  the  Postal 
Service's  world  wide  web  site  at  http:/ 
/www.usps.gov. 

7.  Section  265.6(a)  is  revised  to  read 
as  follows:  * 

%  285.6    Awallat)MWy  of  recoitla. 

(a)  Records  available  to  the  public  otr 
request— {1)  General.  Postal  Service 
records  are  available  for  inspection  or 
copjring  at  the  request  of  any  person,  in 
accordance  with  the  provisions  of  this 
part,  except  as  otherwise  provided  by 
law  or  regulations,  including  but  not 
limited  to  paragraphs  (b)  through  (g)  of 
this  section.  Certain  categories  of 
records  of  particular  interest  are 
available  on  a  continuing  basis  as 
provided  in  paragraphs  (a)  (2),  (3),  and 
(4)  of  this  section  and  are  listed  in  a 
public  index  as  provided  in  paragraphs 
(a)  (4)  and  (5)  of  this  section.  Access  to 
other  records  may  be  requested  on  an 
individual  basis  in  accordance  with  the 
procedures  provided  in  §  265.7.  Official 
records'Mrhich  are  maintained  on  an 
electronic  storage  medium  will 
normally  be  made  available,  in 
accordance  with  this  part,  as  an  exact 
duplicate  of  the  requested  original  in  a 
form  readable  by  the  human  eye,  such 
as  a  computer  print-out.  On  request, 
records  will  be  provided  in  a  different 
form  or  format  if  they  are  maintained  in 
the  requested  form  or  format  at  if  they 
can  be  readily  reproduced  in  the 
requested  former  format. 

(2)  Opinions.  All  final  opinions  and 
orders  made  in  the  adjudication  of  cases 
by  the  Judicial  Officer,  Administrative 
Law  Judges,  and  Board  of  Contract 
Appeals,  all  final  determinations 
pursuant  to  section  404(b)  of  titie  39, 
United  States  Code,  to  close  or 
consolidate  a  post  office,  or  to 
disapprove  a  proposed  closing  or 
consolidation,  and  all  advisory  opinions 
concerning  the  private  express  statutes 


issued  pursuant  to  39  CFR  310.6,  and  all 
bid  protest  decisions  are  on  file  and 
available  for  inspection  and  copying  at 
the  Headquarters  Library  and  at  the 
Postal  Service's  world  wide  w^  site 
identffied  at  §  265.5. 

(3)  Administrative  nnmuals  and 
instructions  to  staff.  The  manuals, 
instructions,  and  other  publications  of 
the  Postal  Service  that  affect  membera  of 
the  public  are  available  through  the 
Headquarters  Library  and  at  many  post 
offices  and  other  postal  facilities.  Those 
which  are  available  to  the  public  but  are 
not  listed  for  sale  may  be  inspected  in 
the  Headquarters  Library,  at  any  postal 
facility  which  maintains  a  copy,  or 
through  the  world  wide  web  site 
identified  at  §  265.5.  Copies  of 
publications  which  are  not  listed  as  for 
sale  or  as  available  free  of  charge  may 
be  obtained  by  paying  a  fee  in 
accordance  with  §  265.9. 

(4)  Previously  released  records. 
Records  processed  and  disclosed  after 
March  31, 1997.  in  response  to  a 
Freedom  of  Information  Act  request, 
which  the  Postal  Service  determines 
have  become  or  are  likely  to  become  the 
subject  of  subsequent  requests  for 
substantially  the  same  records,  are 
available  for  inspection  and  copying  at 
the  Headquarters  Library.  Beginning 
November  1, 1997,  any  such  records 
created  by  the  Postal  Service  on  or  after 
November  1, 1996,  also  will  be  available 
at  the  Postal  Service's  world  wide  web 
site  identified  at  §  265.5.  Records 
described  in  this  paragraph  that  were 
not  created  by,  or  on  behalf  of,  the 
Postal  Service  generally  will  not  be 
available  at  the  world  wide  web  site. 
Records  will  be  available  in  the  form  in 
which  they  were  originally  disclosed, 
except  to  the  extent  that  they  contain 
information  that  is  not  appropriate  for 
public  disclosure  and  may  be  withheld   « 
pursuant  to  this  section.  Any  deleted 
material  will  be  marked  and  the 
applicable  exemption(s)  indicated  in 
accordance  with  265.7(d)(3).  A  general 
index  of  the  records  described  in  this 
paragraph  is  available  for  inspection 
and  copying  at  the  Headquarters 
Library.  [Begiruiing  on  or  before 
December  31, 1999,  the  index  also  will 
be  available  at  the  Postal  Service's 
world  wide  web  site.] 

(5)  Public  index,  (i)  A  public  index  is 
maintained  in  the  Headquarters  Library 
and  at  the  world  wide  w^  site  of  all 
final  opinions  and  orders  made  by  the 
Postal  Service  in  the  adjudication  of 
cases,  Postal  Service  policy  statements 
which  may  be  relied  on  as  precedents  in 
the  disposition  of  cases,  administrative 
staff  mannab  and  instructions  that 
affect  the  public,  and  other  materials 
which  the  Postal  Service  elects  to  index 
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and  make  available  to  the  public  on 
request  in  the  manner  set  forth  in 
paiagnph  (a)  of  this  section. 

(ii)  The  index  contains  references  to 
matters  issued  after  July  4.  1967,  and 
may  reference  matters  issued  prior  to 
that  date. 

(iii)  Any  person  may  arrange  for  the 
inspection  of  any  matter  in  the  public 
index  in  accordance  with  the 
procedures  of  §  265.7. 

(iv)  Copies  of  the  public  index  and  of 
matters  listed  in  the  public  index  may 
be  purchased  through  the  Headquarters 
Library  with  payment  of  fees  as  listed  in 
the  index  or  as  provided  in  §  265. 9. 

(v)  Materials  listed  in  the  public  index 
that  were  created  on  or  after  November 
1.  1996,  will  also  be  available  beginning 
November  1,  1997,  in  electaonic  format 
at  the  Postal  Service's  world  wide  web 
site  at  http://www.usps.gov. 

(6)  Listings  of  employees'  names.  With 
written  request,  the  Postal  Service  will. 
to  the  extent  required  by  law,  provide  a 
listing  of  postal  employees  working  at  a 
particular  postal  facility. 

*  *         •         •         • 

8.  Section  265.6(e)(1)  is  amended  by 
revising  the  citation  "paragraph  (aK5)" 
to  read  "paragraph  (a)(6)". 

9.  Section  265.7(a)(2)  is  amended  by 
revising  tKebitation  "§ 26S.6(a)(5)"  to 
read  "§  245.6(a)(6)". 

10.  Secitions  265.7  (b)  and  (c),  (dKD. 
(e)(1)  and  (0  (1)  and  (2),^re  revised  and 
sections  265.7  (d)(3)  and  (g)  are  added 
to  read  as  follows: 

§2a8.7    Procedure  for  inapectton  and 
copying  o(  records. 

•  •        •        •        • 

(b)  Responsibilitiea  of  the  custodian. 
(1)  The  custodian  of  the  requested 
record  is  the  person  responsible  for 
determining  whether  to  comply  with  or 
to  deny  the  request.  A  ciutodian  who  is 
not  an  Officer  as  defined  in  §  221.8  of 
lUs  chapter,  however,  should  not  deny 
a  m||iset  until  be  has  obtained  the 
advice  of  Chief  Field  Counsel.  If  denial 
of  a  request  appears  necessary,  the 
custodian  should  seek  advice  as  soon  as 
possible  after  receipt  of  the  request  so  as 
to  provide  adequate  time  for  legal 
review.  Denial  must  be  made  in 
accordance  with  paragraph  (d)  of  this 
section. 

(2)  The  custodian  shall  make  the 
determination  whether  to  releaae  or 
deny  the  record(s)  within  20  woriung 
days  (i.e.,  exclusive  of  Saturdays, 
Sundays,  and  holidays)  of  receiving  the 
request,  and  more  rapidly  if  feasible. 
The  custodian  and  the  requester  may.  by 
mutual  agreement,  preferably  in  writing, 
establish  a  different  response  period. 

(3)  If  a  requested  record  cannot  be 
located  itom  the  information  supplied. 


the  requester  should  be  given  an 
opportunity  to  supply  additional 
information  and,  if  feasible,  to  confer 
with  the  custodian  or  his/her 
representative,  in  an  attempt  to  provide 
a  reasonable  description  of  the  records 
sought.  If  additional  information  is 
furnished,  the  request  will  be  deemed  to 
have  been  received  by  the  custodian 
when  sufficient  additional  information 
to  identify  and  locate  the  record  with  a 
reesonable  amount  of  effort  has  been 
received. 

(4)  The  custodian  shall  make 
reasonable  efforts  to  sfiarch  for  the 
records  in  electronic  form  or  format, 
except  when  such  efforts  would 
significantly  interfere  with  the  operation 
of  the  automated  information  system. 

(5)  The  20  working  day  response 
period  allomred  in  paragraph  (b)(2)  of 
this  section  may  be  extended  by  the 
custodian,  after  consultation  with  the 
Chief  Field  Counsel  or  with  the  General 
Counsel  if  the  custodian  is  at 
Headquarters,  for  a  period  not  to  exceed 
an  additional  10  working  days,  except 
as  provided  in  paragraph  (b)(7)  of  this 
section,  when,  and  to  the  extent, 
reasonably  necessary  to  permit  the 
proper  processing  of  a  particular 
request,  under  one  or  more  of  the 
following  unusual  circumstances: 

(i)  The  request  requires  a  search  for 
and  collection  of  records  from  a  facility 
other  than  that  processing  the  request. 

(ii)  The  request  requires  the  search 
for.  and  collection  and  appropriate 
examination  of,  a  voluminous  amount  of 
separate  and  distinct  records. 

(iii)  The  request  requires  consultation: 

(A)  With  another  agency  having  a 
substantial  interest  in  the  determination 
of  whether  to  comply  with  the  request 
or 

(B)  Among  two  or  more  components 
of  the  Postal  Service  having  substantial 
subject  matter  interest  in  the 
determination  of  whether  to  comply 
with  the  request. 

(6)  When  the  custodian  finds  that  the 
additional  time  is  required,  he  shall 
acknowledge  the  request  in  writing 
within  the  initial  20-day  response 
period,  state  the  reason  for  the  delay, 
and  indicate  the  date  on  which  a 
decision  as  to  disclosure  is  expected/ 

(7)  If  a  request  cannot  be  processed 
within  the  additiofnal  time  provided  by 
paragraph  (bKS)  of  this  section,  in  spite 
of  the  exercise  of  due  diligence,  the 
custodian  shall  notify  the  requester  of 
the  exceptional  circumstances 
preventing  timely  compliance  and  of  the 
date  by  which  it  is  expected  that  the 
determination  will  be  made.  The 
custodian  also  shall  provide  the 
requester  an  opportunity  to  limit  the 
scope  of  the  request  so  that  it  may  be 


ftrocessed  within  the  extended  time 
imit,  or  an  opportunity  to  arrange  with 
the  ciistodian  an  alternative  time  frame 
for  processing  the  request  or  a  modified 
request.  The  custodian  shall  nonetheless 
make  a  determination  on  the  request  as 
promptly  as  possible. 

(8)  If  a  requested  record  is  known  to 
have  been  destroyed,  disposed  of.  or 
otherwise  not  to  exist,  the  requester 
shall  be  so  notified. 

(c)  Compliance  with  request  upon 
affirmative  determination  by  custodian. 
(1)  When  a  requested  record  has  been 
identified  and  is  to  be  disclosed  in 
whole  or  in  part,  the  custodian  shall 
ensure  that  the  record  is  made  available 
promptly  and  shall  immediately  notify 
the  requester  where  and  when  and 
under  what  reasonable  conditions,  if 
any,  including  the  payment  of  fees,  the 
record  will  be  available  for  inspection  or 
copies  will  be  available.  Postal  Service 
records  %vill  normally  be  available  for 
iiupection  and  copying  during  regular 
business  hours  at  the  postal  facilities  at 
which  they  are  maintained.  The 
custodian  may,  however,  designate 
other  reasonable  locations  and  times  for 
inspection  and  copying  of  some  or  all  of 
the  records  within  his  custody. 

(2)  Any  fees  authorized  or  required  to 
be  paid  in  advance  by  §  265.9(f)(3)  shall 
be  paid  by  the  r^uester  before  the 
record  is  made  available  or  a  copy  is 
furnished  unless  payment  is  waived  or 
deferred  pursuant  to  §  265.9(g). 

(3)  A  custodian  complying  with  a 
request  may  designate  a  representative 
to  monitor  any  inspection  or  copying. 

(d)  Denial  of  request.  (1)  A  reply 
denying  a  request  in  whole  or  in  part 
shall  be  in  writing,  signed  by  the 
custodian  or  his  designee,  and  shall 
include: 

(i)  A  statement  of  the  reeson  for.  or 
justification  of,  the  denial  (e.g.,  records 
personal  in  nature),  including,  if 
applicable,  a  reference  to  the  provision 
or  provisions  of  265.6  authorizing  the 
%vithholding  of  the  record  and  a  brief 
explanation  of  how  each  provision 
applies  to  the  records  requested. 

(ii)  If  entire  records  or  pages  are 
withheld,  a  reasonable  estimate  of  the 
number  of  records  or  pages,  unless 
providing  such  estimate  would  harm  an 
interest  protected  by  the  exemption 
relied  upon. 

(iii)  The  name  and  title  or  position  of 
the  person  responsible  for  the  denial  of 
the  request  (see  paragraph  (dM2)  of  this 
section). 

(iv)  A  statement  of  the  right  to  appeal 
and  of  the  appeal  procedure  within  the 
Postal  Service  (described  in  paragraph 
(e)  of  this  section). 
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(3)  When  information  is  deleted  from 
a  record  that  is  disclosed  in  part,  the 
custodian  shall  indicate,  on  the  released 
portion  of  the  record,  the  amount  of 
information  deleted,  unless  including 
that  indication  would  harm  an  interest 
protected  by  the  exemption  relied  on. 
The  indication  must  appear,  if 
technically  feasible,  at  the  place  in  the 
record  where  such  deletion  is  made. 

(e)  Appeal  procedure.  (1)  If  a  request 
to  inspect  or  to  copy  a  record,  or  a 
request  for  expedited  processing  of  the 
request,  is  denied,  in  whole  or  in  part, 
if  no  determination  is  made  within  the 
period  prescribed  by  this  section,  or  if 
a  request  for  waiver  of  fees  is  not 
granted,  the  requester  may  appeal  to  the 
General  Counsel.  U.S.  Postal  Service. 
Washington,  DC  20260-1100. 

•        •        •        *        • 

(f)  Action  on  appeals.  (1)  The  decision 
of  the  General  Counsel  or  his  designee 
constitutes  the  final  decision  of  the  ' 
Postal  Service  on  the  right  of  the 
requester  to  inspect  or  copy  a  record,  or 
to  expedited  processing  of  the  request, 
as  appropriate.  The  General  Counsel 
will  give  prompt  consideration  to  an 
appeal  for  exp>edited  processing  of  a 
request.  All  other  decisions  normally 
will  be  made  within  20  working  days 
from  the  time  of  the  receipt  by  the 
General  Counsel.  The-20  day  response 
period  may  be  extended  by  the  General 
Counsel  or  his  designee  for  a  period  not 
to  exceed  an  additional  10  working  days 
when  reasonably  necessary  to  permit 
the  proper  consideration  of  an  appeal, 
under  one  or  more  of  the  unusual 
circumstances  set  forth  in  paragraph 
(bK5)  of  this  section.  The  aggregate 
number  of  additional  working  days 
utilized  pursuant  to  this  paragraph  (f)(1) 


and  paragraph  (b)  of  this  section, 
however,  may  not  exceed  10. 

(2)  The  decision  on  the  appeal  shall 
be  in  writing.  If  the  decision  sustains  a 
denial  of  a  record,  in  whole  or  in  part, 
or  if  it  denies  expedited  processing,  it 
shall  state  tfie  justification  therefor  and 
shall  inform  the  requester  of  his  right  to 
judicial  review.  In  ihe  case  of  records 
withheld,  the  decision  also  shall  specify 
any  exemption  or  exemptions  relied  on 
and  the  manner  in  which  they  apply  to 
the  record,  or  portion  thereof,  withheld. 
•        •        *    .    •        • 

(g)  Expedited  processing— {1)  Criteria. 
A  request  for  expedited  processing  of  a 
request  for  records  shall  be  granted 
when  the  requester  demonstrates 
compelling  need.  For  purposes  of  this 
paragraph,  "compelling  need"  exists  if: 

(i)  Failure  of  the  requester  to  obtain 
the  records  on  an  expedited  basis  could 
reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safety  of  an  individual  or; 

(ii)  In  the  case  of  a  request  made  by 
a  person  primarily  engaged  in 
disseminating  information,  there  is  an 
urgency  to  inform  the  public  concerning 
actual  or  alleged  federal  government 
activity. 

(2)  Request.  A  request  for  expedited 
processing  shall  be  directed  in  writing 
to  the  records  custodian.  The  requester 
must  provide  information  in  sufficient 
detail  to  demonstrate  compelling  need 
for  the  records  and  certify  this  statement 
to  be  true  and  correct  to  the  best  of  the 
requester's  knowledge  and  belief. 

(3)  Determination.  The  records 
custodian  shall  make  a  determination  of 
whether  to  provide  expedited 
processing  and  notify  the  requester 
within  ten  days  after  the  date  of  the 


request  for  expedited  processing.  If  the 
'  request  is  granted,  the  records  custodian 
shall  process  the  request  for  records  as 
soon  as  practicable.  If  the  request  for 
expedited  processing  is  denied,  the 
written  response  will  include  the 
procedures  at  paragraph  (d)  of  this 
section  for  appealing  the  denial. 

11.  Section  265.10  is  revised  to  read 
as  follows:  ; 

f  265.10    Annuel  report 

A  report  concerning  the 
administration  of  the  Freedom  of 
Information  Act  and  this  part  will  be 
submitted  to  the  Attorney  General  of  the 
United  States  on  or  before  February  1  of 
each  year,  with  the  first  such  report,  for 
fiscal  year  1998,  due  on  or  before 
February  1, 1999.  Data  for  the  report 
will  be  collected'On  the  basis  of  a  fiscal 
year  that  begins  on  October  1  of  each 
year.  The  Attorney  General,  in 
consultation  with  the  Director,  Office  of 
Management  and  Budget,  will  prescribe 
the  form  and  content  of  the  report.  The 
report  will  be  made  available  to  the 
public  at  the  Headquarters  Library  and 
on  the  Postal  Service's  world  wide  web 
site  at  http://www.usps.gov. 

12.  Appendix  A  to  Part  265 — 
Information  Services  Price  List  is 
revised  to  read  as  follows: 

Appendix  A  to  Part  265— Information 
Services  Price  Ust 

When  information  is  requested  that 
must  be  retrieved  by  computer,  the 
requester  is  charged  for  the  resources 
required  to  furnish  the  information. 
Estimates  are  provided  to  the  requester 
in  advance  and  are  based  on  the 
following  price  list. 


Sennce  description 


A  OS390  Senrars: 

Batch  or  On-line  Services  

Media  Charge  (Tape  Produced)  , 

Print  

B.  Production  Servers: 

(Running  UNIX  or  NT  OS)  On4kw  Sen/icA 
Print .jr., 

C.  Personal  Computers: 

On-line  search  „ 

Print  \\ 

D.  Personnel  Charges: 

Software  Systems  Services  _ 

Programming  Services 

Manual  Unit  Services  


Price 


Unit 


$1 


,350.00 

25.00 

.10 

155.00 
.13 

6.25 

.13 

81.00 
70.00 
48.00 


Hour. 

Volume. 

Page. 

Hour. 
Page. 

15  minutes. 
Page. 

Hour. 
Hour. 
Hour. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPwtsS2Mid81 
[LA-41-1-7366.  Fm.-M»»-8I 

Daalgnatlon  of  Araaa  for  Air  Quality 
Planning  Purpoaaa;  State  of  Louiaiana; 
CorracUon  of  the  Designation  for 
Lafourcha  Pariah 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 


riOnJuly  17, 1997.EPA 
published  a  proposed  rulemaking  to 
cofTBCt  the  designation  of  Lafourche 
Parish,  Louisiana,  to  nonattainment  for 
ozone  (62  FK  38237).  One  adverse 
comment  letter  was  received  during  the 
30-day  comment  period,  and  the  issues 
raised  in  that  letter  are  addressed  in  this 
document.  Pursuant  to  the  Clean  Air 
Act  (the  Act),  which  allows  EPA  to 
correct  its  actions,  EPA  is  today 
correcting  the  designation  of  Lafourche 
Parish  to  nonattainment  for  ozone. 
DATES:  This  action  is  effective  on 
January  5. 1998. 

ADOfmKS:  Copies  of  the  information 
relevant  to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
following  location:  Environmental 
Protection  Agency.  Region  6,  Air 
Planning  Section  (6PD-L),  1445  Ross 
Avenue,  Suite  700,  Dallas,  Texas  75202- 
2733. 

Anyone  wishing  to  review  this 
document  at  the  Region  6  EPA  office  is 
asked  to  contact  the  person  below  to 
schedule  an  appointment  24  hours  in 
advance. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Lt.  Mick  Cote.  Air  Planning  Section 
(6PI>-L),  Environmental  Protection 
Agency,  Region  VI,  1445  Ross  Avenue. 
Dallas.  Texas  75202-2733,  telephone 
(214) 665-7219. 

StiPPI.EMENTARY  MFORMATKM: 

L  Background 

The  specific  rationale  EPA  used  to 
correct  the  ozone  designation  of 
Lafourche  Parish  was  explained  in  the 
proposed  correction  document  (62  FR 
38237.  July  17. 1997)  and  will  not  be 
restated  here.  This  document  announoes 
EPA's  final  action  regarding  the 
correction  of  Lafourche  Parish  to 
nonattainment  for  ozone. 


n.  Response  to  Comments 

The  EPA  received  an  adverse 
comment  letter  dated  August  15, 1997, 
from  the  Louisiana  Mid-Continent  Oil 
and  Gas  Association.  The  commentors 
believed  that  EPA  either  failed  to 
consider  or  purposefully  disregarded 
several  factors.  The  EPA's  responses  to 
these  comments  are  detailed  below. 

Comment:  EPA  failed  to  consider  the 
odd  shape  of  the  parish  and  the  location 
of  the  monitor  with  respect  to  sources 
in  the  parish.     

Response:  40  CFR  part  58,  Ambient 
Air  Quality  Surveillance,  Appendices  D 
and  E,  describe  EPA's  monitoring 
network  design  and  siting  criteria  for 
State  or  Local  Air  Monitoring  Stations 
(SIj\MS).  The  SLAMS  make  up  the 
ambient  air  quality  monitoring  network 
which  is  required  by  40  CFR  58.20  to  be 
provided  for  in  the  State 
Implementation  Plan  (SIP).  In  general, 
the  SLAMS  monitor  in  Thibodaux  was 
sited  in  accordance  with  40  CFR  part  58, 
Appendices  C  and  D,  to  measure  the 
maximum  population  exposure  one 
could  reasonably  expect  to  occur  in  the 
Parish.  The  shape  of  Lafourche  Parish 
and  the  location  of  the  major  emission 
points  were  taken  into  consideration  by 
the  State  and  EPA  to  determine  the 
appropriate  siting  scales  and  monitoring 
objectives  for  ozone  in  Lafourche  Parish. 

Comment:  EPA  failed  to  consider  the 
excellent  compliance  history  of  the 
Parish. 

Response:  The  EPA  considered  the 
compliance  history  of  Lafourche  Parish, 
prior  to  and  during  1995,  as  part  of  our 
evaluation  and  approval  process  for  the 
Parish's  ozone  redesignation  request 
But  despite  the  prior  compliance  history 
of  Lafourche,  the  ofwrative  facts  showed 
a  violation  of  the  standard  that 
disqualified  the  area  from  redesignation 
to  attainment.  The  language  of  section 
107  (d)(3)(E)(i)  and  (d)(1)(A)  provides 
that  EPA  may  not  redesignate  an  area 
unless  the  Administrator  determines 
that  the  aree  has  attained  the  standard. 
This  is  reinforced  by  other  sections  of 
the  Act,  including  section  17SA 
maintenance  plan  requirements,  and 
section  172(c)(9)  contingency  measures 
The  EPA  has  long  interpreted  this 
language  as  requiring  EPA  to  disapprove 
redesignation  requests  for  areas  that 
violate  the  standard  while  a 
redesignation  request  is  pending.  See 
Memorandum  dated  September  4. 1992, 
entitled  Procedures  for  Processing 
Requests  to  Redesignate  Areas  to 
Attainment,  p.  5;  Pittsburgh-Beaver 
Valley  nonattainment  area  (61  FR 
19123.  May  1, 1996):  Richmond. 
Virginia  (59  FR  22757,  May  3, 1994). 
Birmingham.  Alabama  (62  FR  49154. 


September  19, 1997).  Northern 
Kentucky  portion  of  Cincinnati- 
Hamilton  nonattainment  area  (61  FR 
50718.  September  27, 1996).  and 
Detroit- Ann  Arbor,  (60  FR  12459,  March 
7, 1995).  See  also  the  opinion  of  the 
United  States  Court  of  Appeals  for  the 
Third  Circuit  in  Southwestern 
Pennsylvania  Growth  Alliance  v. 
Browner,  121  F.  3rd.  106  (3rd  Cir.  1997). 

The  Lafourche  direct  final  approval 
notice  itself  stated:  "If  the  monitoring 
data  records  a  violation  of  the  NAAQS 
before  the  direct  final  action  is  efifective, 
the  direct  final  approval  of  the 
redesignation  will  be  withdrawn  and  a 
proposed  disapproval  substitute  for  the 
direct  final  approval."  (60  FR  43021- 
22).  Although  such  a  violation  was 
recorded  during  the  comment  period, 
EPA  failed  to  withdraw  the  approval 
and  substitute  a  disapproval,  as  it 
acknowledged  would  have  been  the 
appropriate  course  of  action.  The  EPA's 
position  is  consistent  with  40  CFR 
section  50.9.  which  states  that  the 
NAAQS  for  ozone  is  attained  "when  the 
expected  number  of  days  per  calendar 
year  with  maximum  hourly  average 
concentrations  above  0. 12  parts  per   . . 
millionf]  is  equal  to  or  less  than  1,  as. 
determined  by  Appendix  H."  Appendix 
H  explains  the  methodology  for 
determining  "attainment"  of  the  ozone 
standard.  If  there  are  more  than  three 
exceedances  over  a  three-year  period  at 
any  of  the  uMnitoring  sites,  the  area  has 
not  attained  the  standard. 

The  United  States  Court  of  Appeals 
for  the  Third  Circuit,  in  evaluating 
EPA's  disapproval  of  a  redesignation 
request  for  an  aree  that  violated  the 
standard  while  its  request  was  pending, 
stated:  "we  accept  the  view  that  the  EPA 
may  not  redesignate  an  area  if  the  EPA 
knows  that  the  area  is  not  meeting  the 
NAAQS.  The  EPA's  redesignation  of  the 
Lafourche  Parish  redesignation  was  thus 
not  proper."  Southwestern  Pennsylvania 
Growth  Alliance  v.  Browner,  121  F.3rd 
at  114.  The  commenters  also 
complained  that  1995  was  an  unusually 
warm  year.  But  even  if  this  were  the 
case,  this  provides  no  grounds  for 
excluding  quality-assured  monitored 
exceedances  of  the  ozone  standard.  The 
EPA's  applicable  regulations  governing 
ozone  attainment  provide  no  basis  for 
excluding  data  due  to  exceptionally  hot 
weather.  40  CFR  section  50.9  appendix 
D  and  H  and  part  58.  See  Birminjgham, 
62  FR  49154,  and  the  discussion 
contained  therein. 

Comment:  The  EPA  failed  to  consider 
Lafourche  Parish's  performance  with 
respect  to  the  new  8-hour  ozone 
standard. 

Response:  Compliance  with  the  new 
8-hour  ozone  standard  is  irrelevant  to 
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the  issues  in  this  rulemaking,  which 
concerns  only  the  area's  failure  to  meet 
the  1-bour  standard.  The  EPA's  action 
here  concerns  only  the  requirement  to 
meet  the  1-hour  standard.  It  should  be 
noted,  however,  that  data  collected  from 
1993-1995  and  1994-1996  indicate  diat 
Lafourche  Parish  would  also  be  in 
violation  of  the  new  8-hour  standard. 

Comment:  The  EPA  did  not  consider 
the  time  it  took  to  complete  the  entire 
review  process,  from  draft  SIP  to  final 
notice. 

Response:  The  EPA  assumes  the 
commentors  are  referring  to  the  time  it 
took  to  develop  and  act  upon  the 
redesignation  request  for  Lafourche 
Parish.  The  Louisiana  Department  of 
Environmental  Quality  (LOEQ) 
submitted  its  initial  redesignation 
request  for  Lafourche  Parish  during  the 
Summer  of  1993.  However,  the  plan  was 
foimd  to  be  deficient  in  several  areas, 
and  did  not  demonstrate  maintenance  of 
the  ozone  standard.  The  EPA  had  the 
option  to  disapprove  this  initial  request, 
or  ask  LDEQ  to  revise  the  request  and 
resubmit  the  revision  to  us.  The  LDEQ 
submitted  a  revised  redesignation 
request  for  Lafourche  Parish  to  EPA  on 
November  18, 1994.  The  direct  final 
approval  of  that  revised  maintenance 
plan  and  redesignation  request  appeared 
in  the  Federal  Register  on  August  18, 
1995,  some  months  after  receiving  the 
revised  request.  Although  the  entire 
period  of  EPA's  review,  measured  from 
the  date  of  the  original  redesignation 
request,  was  more  than  eighteen  months 
(though  EPA  took  less  than  that  time 
period  to  consider  the  revised  request), 
this  does  not  alter  EPA's  authority  to 
consider  violations  that  occurred  while 
its  review  was  pending.  Southwestern 
Pennsylvania  Grovfth  Alliance  v. 
Browner,  supra. 

Comment:  The  EPA  failed  to  consider 
the  uniqueness  of  the  weather  trends 
and  purposefully  disregarded  the  clear 
and  convincing  demonstration  by  LDEQ 
of  transport  in  1995. 

Response:  the  LDEQ  submitted  a 
modeling  demonstration  to  EPA  on  July 
31,  1996,  to  support  its  belief  that  the 
exceedances  in  Lafourche  Parish  in 
1995  were  the  result  of  transport  fixim 
the  Baton  Rouge  area.  As  discussed  in 
the  September  5, 1996,  response  letter  to 
LDEQ,  EPA  concluded  that  the 
modeling  demonstration  did  not  prove 
the  overwhelming  transport  theory. 
Further,  whether  the  cause  of  the  ozone 
violation  in  1995  was  due  to  transport 
or  local  sources,  the  regulatory  result 
would  be  the  same,  and  would  still 
result  in  a  designation  of  nonattainment. 
The  EPA  carries  the  responsibility  to 
protect  and  inform  the  public  about 
health  issues  which,  in  the  case  of 


Lafourche  Parish's  violation  of  the 
ozone  standard,  require  us  to  correct  our 
rulemaking  error  and  designate  the  area 
back  to  nonattainment.  As  in  the  case  of 
the  Pittsburgh-Beaver  Valley 
nonattainment  area  that  was  the  subject 
of  the  Southwestern  Peimsylvania 
Growth  Alliance  case,  there  is  here  no 
adequate  technical  demonstration 
supporting  a  claim  of  transport- 
dominated  nonattaiiunent.  See  SWPGA 
V.  Browner,  supra.  Moreover,  even  if 
there  had  been  such  a  demonstration, 
the  Act  provides  that  an  attainment  area 
is  one  that  "meets"  the  NAAQS.  and 
EPA  is  prohibited  fronl  redesignating  an 
area  to  attainment  luiless  it  determines 
that  the  area  "has  attained"  the  NAAQS. 
Thus,  even  if  an  area's  nonattainment 
can  be  demonstrated  to  be  caused  by 
overwhelming  transport,  that  does  not 
entiUe  the  area  to  be  redesignated  to 
attainment.  This  is  made  clear  by  the 
provisions  of  section  182(h).  which 
establishes  "rural  transport"  areas.  In 
this  section.  Congress  addressed  the 
situation  confronted  by  the  most 
pristine  areas  which  Cedl  to  meet  the 
NAAQS,  but  make  no  significant 
contribution  to  the  ozone  concentrations 
in  their  area.  For  these  areas.  Congress 
provided  some  relief  in  the  form  of 
relaxed  control  requirements;  however. 
Congress  insisted  on  retaining  the 
"nonattainment"  designation  for  these 
areas  that  fail  to  meet  the  NAAQS  due 
to  overwhelming  transport  Thus, 
although  Congress  provided  relief  for 
these  areas,  it  did  not  change  their 
nonattaiiunent  designations.  In  contrast, 
Congress  did  provide  that  transport  may 
be  taken  into  account  in  the 
classification  of  nonattaiiunent  areas 
(Act  section  181(a)(4)).  Thus  Congress 
expressed  its  intent  to  allow  limited 
adjustments  for  transport  in  the  context 
of  classifying  nonattainment  areas,  but 
not  for  redesignations.  See  the 
discussion  of  this  issue  in  SWPGA  v. 
Browner. 

Comment:  The  EPA  did  not  consider 
or  purposefully  disregarded  the 
President's  directive  to  be  flexible  and 
minimize  paperwork. 

Response:  On  July  16, 1997,  the 
President  of  the  United  States  issued  a 
Presidential  Directive  entitled 
Memorandum  for  the  Administrator  of 
the  Environmental  Protection  Agency. 
This  Presidential  Directive  required 
EPA  to  maximize  common  sense, 
flexibility,  and  cost-efiisctiveness  when 
implementing  the  8-hour  ozone 
standard.  However,  this  Presidential 
Directive  also  stated  that  the  1-hour 
standard  will  continue  to  apply  in  areas 
where  air  quality  does  not  meet  the 
cxirrent  standard  (62  FR  38421,  July  18, 
1997). 


Comment:  The  EPA  £uled  to  consider 
the  unnecessary  paperwori^  and  review 
burdens  on  UXQ  and  EPA  since 
compliance  with  both  standards  is 
expected  by  year-end  1998. 

Response:  This  action  will  entail  no 
unnecessary  paperwork  and  review 
burdens.  If  the  area  attains  the  l-hoiir 
standard  and  the  8-hour  standard  in  the 
future,  it  will  be  eligible  for  appropriata 
designation  to  attainment  of  the  8-hour 
standard  and  revocation  of  the  1-hour 
standard. 

m.  Final  Actioo 

The  EPA  issued  a  direct  final  rMa 
promulgating  a  change  to  the  t^ 

designation  of  Lafourche  Parish, 
Irf^uisiana,  to  attainment  for  ozone,  and 
amended  40  CFR  parts  52  and  81 
accordingly  (60  FR  43020,  August  18, 
1995).  In  today's  action.  EPA  is 
correcting  this  error  by  changing  the 
designation  of  Lafourche  Parish  to  an 
ozone4umattainment  area,  and 
classifying  it  as  an  incomplete  data 
Today's  action  also  amends  40  CFR 
parts  52  and  81  to  reflect  the  change  in 
designation.  These  actions  are  being 
taken  in  accordance  mth  section 
110(k)(6)oftheAct 

IV.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Ad 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  600  et  seq.,  requires  any 
Federal  agency,  when  it  develops  a  rule, 
to  identify  and  address  the  impact  of  the 
rule  on  the  small  businesses  and  other 
small  entities  that  ivifl  be  subject  to  the 
rule  (5  U.S.C.  603  and  604).  This 
requirement  applies  to  any  rule  subject 
to  notice-and-comment  rulemaking 
requirements,  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (605(b)). 
Besides  small  businesses,  small  entities 
include  small  governments  with 
jurisdictions  of  less  than  50,000  people 
and  small  nonprofit  organizations.  The 
Regulatory  Flexibility  Act  requirement 
applies  to  any  rule  subject  to  notice  and 
comment  rulemaking  requirements. 
As  set  forth  in  the  proposal,  62  FR 
38238-239,  this  action  is  not  subject  to 
notice-and-comment  rulemaking 
requirements,  and  therefore  is  ^so  not 
subject  to  the  RFA  requirement  to 
prepare  regulatory  flexibility  analyses. 
Moreover,  this  action  will  not  establish 
any  requirements  applicable  to  small 
entities.  It  simply  corrects  the 
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designation  of  the  ana  by  restoring  the 
Donattainment  designation  that  was 
erroneously  changed  to  attainment  The 
RFA  requires  analyses  of  a  rule's 
requirements  as  they  would  apply  to 
small  entities.  If  the  rule  does  not  apply 
to  small  entities,  an  RFA  analysis  is 
inapplicable. 

Further,  it  is  unlikely  that  this  action 
will  result  in  Sute  imposition  of  control 
requirements  that  are  different  from 
those  applicable  in  Lafourche  Pariah 
before  the  erroneous  change  in 
designation  status.  Under  Title  I  of  the 
Act,  States  are  primarily  responsible  for 
establishing  control  requiremenU 
needed  to  attain  and  maintain  the 
NAAQS.  Louisiana  has  adopted  an 
implementation  plan  that  include* 
control  requirements  that  apply  to 
particular  souicee  or  categories  of 
sources,  depending  on  a  number  of* 
isctors.  including  Uie  designation  status 
of  the  area  in  which  a  source  is  located. 
As  a  result  of  today's  action,  Louisiana 
will  once  again  have  to  apply  some  of 
those  control  programs  in  Lafourche 
Parish.  Some  of  those  programs  may 
ultimately  impose  requiremenU  on 
small  entities  in  the  Parish.  However, 
these  controls  were  applicable  before 
the  erroneous  designation  to  attainment; 
correcting  that  mistake  will  only  put  the 
small  entitie^in  that  area  in  the  place 
they  were  priw  to  the  mistake  being 
made.  \ 

Beyond  that.  Ihe  purpose  of  the  RFA 
is  to  promote  Federal  agency  efforta  to 
tailor  a  rule's  requiremenU  to  the  scale 
of  the  small  entities  that  will  be  subfect 
to  it  That  purpose  cannot  be  served  in 
the  case  of  State  control  requirements. 
Some  of  the  control  requirements 
included  in  States'  SIPs  are  prescribed 
to  some  extent  by  the  Act.  Even  so,  the 
only  issue  before  EPA  in  actions  such  as 
this  one  is  the  proper  designation  of  a 
particular  area.  The  implementation 
consequences  of  a  designation  are 
beyond  the  scope  of  such  actions,  and 
Indeed,  beyond  EPA's  reach  to  the 
extent  they  are  dictated  by  the  Act  itself 
or  are  left  to  States'  discretion.  In  light 
of  all  the  above,  if  the  RFA  were 
applicable  to  this  action,  the  Agency 
would  certify  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


C.  Unfunded  hSandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rtile 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costa  to  State, 
local,  or  Tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
i^Uion  or  more.  Under  section  205, 
EPA  must  select  the  most  coet-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirementa.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  govemmento  th^ 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

'The  EPA  nas  determined  that  this 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costa  of  $100  million  or  more  to  either 
State,  local,  or  Tribal  govemmenta  in 
the  aggregate,  or  to  the  private  sector. 
This  Federal  action  simply  correcta  an 
error  in  the  designation  for  the  reasons 
described  above  and  does  not,  in  itself, 
impose  any  mandates. 

D.  Submiuion  to  Congmt  and  tht 
General  Accounting  Office 

Under  5  U.S.C.  BOl(aXlHA)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1096,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Hagialar.  This  rule  is 


not  a  "major  rule"  as  defined  by  5 
U.S.C.  section  B04(2). 

E.  PelitionM  for  Judicial  Review 

Under  section  307(bMl)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  3.  1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
aCbct  the  finality  of  this  rule  for  the 
purpoees  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 

LOUISIANA— Ozone 


shall  not  postpone  the  efhctiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedingi  to 
enforce  ito  requirementa.  See  section 
307(bX2)oftheAct 

LMofSa^acls 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Inteigovemmental  regulations.  Ozone, 
Reporting  and  recordkeeping.  Volatile 
organic  compounds. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks  and 
wilderness  areas.  Designation  of  areas 
for  air  quality  planning  purposes. 

Dated:  Novmbw  26, 1M7. 
|any  CUflard. 
Acting  Regional  Adminiatrator. 

40  CFR  parte  52  and  81  are  amended 
as  follows: 

PART  Sa— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aalharily:  42  U.S.C  7401-7S71(|. 


2.  Under  §  52.975,  paragraph  (Q  is 
added  to  read  as  follows: 


f92J75 


(fl  Lafourche  Parish,  Louisiana,  is 
designated  beck  to  nonattainment  for 
ozone.  The  original  classification  of 
incomplete  data  U  retained. 

PARTtI— [AMENOEO] 

3.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Aalharily:  42  U.S.C  7401-7e71q. 

4.  In  §  81.319,  the  ozone  table  is 
amended  by  revising  the  entry  for 
Lafourche  Parish  to  reed  as  follows: 


ftl^t 


Deeignatad 


^" tji  — Mj  — 

OIB88NICSDO1I 


Type 


Type 


Lalowche  Area: 
LalDurche  Pariah 


..    January  5.  1998 


Inconiplele  data 
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Louisiana— Ozone— Continued 


Designated  area 


Designation 


Classification 


Data^ 


Type 


Dale 


Type 


'  This  date  is  November  15,  1990,  unless  oiherwise  noted 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180  and  185 
fOPP-300687;  FRL-S754-q 
RIN2070nAB78 

MaMc  hydrazida:  Pasticida  Toiarancaa 
for  Emaqiancy  Examptions 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
maleic  hydrazide  (l,2-dihydro-3,6- 
pyridazinedione)  in  or  on  rice 
commodities  as  well  as  tolerances  for 
secondary  residues  in  animal 
commodities.  This  action  is  in  response 
to  EPA's  granting  of  an  emergency 
exemption  imder  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  rice  in  Louisiana.  This 
regulation  establishes  a  maximum 
permissible  level  for  residues  of  maleic 
hydrazide  in  these  food  commodities 
pursuant  to  section  408(1)(6}  of  the 
■  Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerances 
will  expire  and  are  revoked  on 
September  30, 1998. 
DATES:  This  regulation  is  efiiective 
December  5, 1997.  Ob)ections  and 
requesta  for  hearings  must  be  received 
by  EPA  on  or  before  February  3, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  [OPP-300587], 
must  be  submitted  to:  Hearing  Cleric 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requesta  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requesta 


filed  with  the  Hearing  Cleric  identified 
by  the  docket  control  number,  (OPP- 
300587],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  bearing 
requesta  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Copies  of 
objections  and  hearing  requesta  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  enayption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requesta  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300587].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requesta  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Stephen  Schaible.  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Enviroiunental  Protection 
Agency.  401  M  St.  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hwy.. 
Arlingttm,  VA,  (703)  308-9362,  e-mail: 
schaible.stephen@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
ita  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establis^g 
tolerances  for  residues  of  the  herbicide 
maleic  hydrazide  (l,2-dihydro-3,6- 
pjrridazinedione),  in  or  on  rice,  grain  at 
105  part  per  million  (ppm);  rice,  straw 
at  75  ppm;  rice,  hulls  at  240  ppm;  and 
rice,  bran  at  180  ppm.  Additionally,  the 
Agency  is  establishing  tolerances  for 
secondary  residues  in  milk  at  1.0  ppm; 
at  2.5  ppm  in  meat,  7  ppm  in  liver,  32 


ppm  in  kidney,  and  3  ppm  in  fat  of 
cattle,  goata,  hogs,  horses,  and  sheep;  at 
0.5  ppm  in  meat,  liver,  and  fat  of 
poultry:  1-4  ppm  in  poultry  meet 
bjrprtxiucta;  and  0.5  ppm  in  eggs.  These 
tolerances  will  expire  and  are  revoked 
on  September  30, 1998.  EPA  will 
publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerances  from  the  Code  of  Federal 
Regulations. 

I.  Background  and  Strtntmy  Avdiarity 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food.  Prug. 
and  Cosmetic  Act  (FFDCA),  21  U.S.C 
301  et  seq.,  and  the  Fedwal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendmente  went  into  effwrt 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establisldng  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13. 
1996)(FR^-5572-9). 

New  section  408(b)(2)(AMi)  of  the 
FFDCA  allows  EPA  to  estabUsh  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(u)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  haj^  will 
result  bom  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C]  requires  EPA  to  give  special 
consideration  to  exposiue  of  infanta  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infanta  and  children  from  aggregate 
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•xpomue  to  the  pesticide  chemical 
ratidue..." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
Cram  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptioiu 
in  40  CFR  part  166. 

Section  40a(lK6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  Erom  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issuea  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exampdon  ftir  Malek: 
Hydradde  on  Rice  and  FFDCA 
Tf»leraacaa 

On  June  19. 1997,  the  Louisiana 
Department  of  Agriculture  and  Forestry 
availed  of  itself  the  authority  to  declare 
the  existence  of  a  crisis  situation  within 
the  State,  thereby  authorizing  use  under 
FIFRA  section  18  of  malaic  hydnside 
on  rice  to  control  red  rioa.  Rm  rloa  is 
normally  controlled  by  flood  water 
management  and  rotating  the  rice  crop 
to  soybeans,  where  soybean  herbicides 
are  uaed  that  control  rad  rice  but  are 
also  phjftotoxic  to  commercial  rice.  Over 
the  last  5  years,  farm  land  to  be  rotated 
into  rice  in  1997  has  experienced  three 
consecutive  soybean  aeaions  with  poor 
control  of  rad  rice.  This  has  resulted  in 
increasing  red  rice  infestations  in  the 
two  intervening  rice  crop  seasons,  and 
a  buildup  of  red  rice  seed  in  the  soil. 
This  situation  gives  rise  to  the 
possibility  of  an  unprecedentedly  high 
red  rice  infestation  in  1997.  Economic 
loas  due  to  red  rice  occurs  both  through 
reductions  in  the  yield  of  the  rice  crop 
and  through  reductions  in  the  quality  of 
the  harvested  crop.  Becauae  tea  lioe  and 
cultivated  rice  are  cloaaly  leleted,  there 
are  few  selective  herbicides  available; 
those  that  are  have  limited  efficacy 
against  red  rice.  The  use  of  bmMc 
hydtazide  would  not  only  increase  yield 
and  quality  of  the  harvested  crop  this 
year,  but  would  reduce  red  rice  seed  in 


the  soil  and  therefore  reduce  the  level 
of  red  rice  infestation  in  the  next  rice 
crop.  EPA  has  authorized  under  FIFRA 
section  18  the  use  of  maleic  hydrazide 
on  rice  for  control  of  red  rice  in 
Louisiana.  After  having  reviewed  the 
submission.  EPA  concurs  that 
emergency  conditions  exist  for  this 
State. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
maleic  hydrazide  in  or  on  rice.  In  doing 
so,  EPA  considered  the  new  safety 
standard  in  FFDCA  secUon  408(b)(2). 
and  EPA  decided  that  the  necessary 
tolerances  under  FFDCA  section 
408(1)(6)  would  be  consistent  with  the 
new  safety  standard  and  with  FIFRA 
section  18.  Consistent  with  the  need  to 
move  quickly  on  the  emergency 
exemption  in  order  to  address  an  urgent 
non-routine  situation  and  to  ensure  that 
the  resulting  food  is  safe  and  lawful, 
EPA  is  issuing  these  tolerances  without 
notice  and  opportunity  for  public 
comment  under  section  408(e),  as 
provided  in  section  408(1)(6).  Although 
these  tolerances  will  expire  and  are 
revoked  on  September  30.  1998.  under 
FFDCA  section  408(1)(5).  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  rice  grain,  bran,  hulls  and  straw 
or  in  meat,  milk,  poultry  or  eggs  after 
that  date  will  not  be  unlawful,  provided 
the  pesticide  is  applied  in  a  manner  that 
was  lawful  under  RFRA.  EPA  will  take 
action  to  revoke  these  tolerances  earlier 
if  any  experience  with,  scientific  data 
on,  or  other  relevant  Information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions 
Q>A  has  not  made  any  decisions  about 
whether  maleic  hydrazide  meets  EPA's 
registration  requirements  for  use  on  rice 
or  whether  permanent  tolerances  for 
this  use  would  be  appropriate.  Under 
these  circumstances,  EPA  does  not 
believe  thet  these  tolerances  serve  as  a 
basis  for  registration  of  maleic 
hydrazide  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
do  these  tolerances  serve  as  the  basis  for 
any  State  other  than  Louisiana  to  use 
this  pesticide  on  this  crop  under  section 
18  of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  maieic  hydrazide.  contact 
the  Agency's  Registration  Division  at  the 
addrms  provided  above. 


m.  Riak  Aaaeaament  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinlung  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threghold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  fector  (usually  100  or  more) 
to  determine  the  Refarance  Dose  (RfD).- .; 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  Esctor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
in&nts  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infents  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
eimosure  to  a  pesticide  residue  at  or 
buow  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
chronic  rislu  posed  by  pesticide 
exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  from  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  hundredfold  MOE  is 
baaed  on  the  same  rationale  as  the 
hundredfold  uncertainty  factor. 
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Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  WSen  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g..  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  wiir  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

"fi.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
T3rpically,  risk  assessments  include 
"acute,"  "short-term, "  "intermediate 
term,"  and  "chronic,"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  3  sources 
are  not  typically  added  because  of  the 
very  low  probability  of  tlus  occurring  in 
most  cases,  and  because  the  other 
conservative  assumptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 


reasonably  be  expected  from  multiple 
sources  (e.g.  frequent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicologi{:aL  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  expos^, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  In 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking' water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures.  EPA  takes 
into  account  varyiitg  consiunption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assiunptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 


million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  diata 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  fhey  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  Federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regionial  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
non-nursing  infants  less  than  1  year  was 
not  regionally  based. 

IV.  Aggr^ate  Risk  Aaaessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  maleic  hydrazide  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2).  for  time-limited  tolerances  for 
residues  of  maleic  hydrazide  (1,2- 
dihydro-3,6-pyridazinedione)  on  rice, 
grain  at  105  ppm;  rice,  straw  at  75  ppm; 
rice,  hulls  at  240  ppm;  rice,  bran  at  180 
ppm;  time-limited  tolerances  are  set  at 
2.5  ppm  in  meat.  7.0  ppm  in  liver,  32.0 
ppm  in  kidney,  and  3.0  ppm  in  fet  of 
cattle,  goats,  hogs,  horses,  and  sheep; 
1.0  ppm  in  milk;  0.5  ppm  in  meat,  livm, 
and  fet  of  poultry;  1.4  ppm  in  poultry 
meat  byproducts  (except  liver),  and  0.5 
ppm  in  eggs.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
mth  estalAishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  availaUe 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  rislc  EPA  has  also 
considered  available  information 
concerning  the  variability  of  tlie 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infents  and  childreiL  The  nature  of  the 
toxic  effects  caused  by  maleic  hydrazide 
are  discussed  below. 
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1.  Acute  toxicity.  The  Agency  has 
determined  that  an  acute  dietary  riak 
asseMment  is  not  required  for  this 
chemical. 

2.  Short  -  and  intermediate  -  term 
toxicity.  Based  on  the  available  data 
base,  the  Agency  has  concluded  that 
determination  of  short-term  Margin  of 
Exposure  (MOE)  calculations  is  not 
required.  For  intarmedfate-term  MOE 
calculations,  the  Agency  recommends 
use  of  the  NOEL  of  29  milligrams/ 
kilogram/day  (mg/kg/day)  ht)m  the  1- 
year  feeding  study  in  dogs.  Decreased 
weight  gain  and  reduced  heart  weight 
are  the  effects  observed  at  the  Lowest 
Effect  Level  (LEL)  of  87  mg/kg/day. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  maleic  hydrazide 
at  0.25  mg/kg/day.  This  RfD  is  based  on 
a  NOEL  of  25  mg/kg/day  taken  from  a 
2-year  feeding  study  in  rats  in  which 
decreased  weight  gain  in  males  was  the 
effect  observed  at  the  LEL  of  500  mg/kg/ 
day.  An  uncertainty  factor  of  100  was 
assigned  to  allow  for  inter-  and  intra- 
species  variability. 

4.  Carcinogenicity.  Maleic  hydrazide 
has  been  classified  as  a  Group  E- 
evidence  of  non-carcinogenicity  for 
humans  in  two  species—chemical  by  the 
Agency.  A  carcinogenic  risk  aaaaannent 
is  not  required. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.175)  for  the  residues  of  maleic 
hydrazide  (l,2-dihydro-3,6- 
pyridazinedione),  in  or  on  dry  bulb 
onions,  potatoes  and  cranberries.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
maleic  hydrazide  as  follows: 

i.  Acute  eMpomuB  and  risk.  Acute 
dietary  risk  aMaaaments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1  day  or  single  exposure.  The  Agency 
has  determined  that  this  riak  assessment 
is  not  required. 

ii.  Chronic  exposure  and  risk.  Refined 
residue  and  percent  of  crop  treated 
information  were  used  in  the  chronic 
exposure  analysis  to  calculate  the 
Anticipated  Residue  Contribution  (ARC) 
from  published  and  proposed  uses  of 
maleic  hydrazide.  The  use  of  tolerance 
level  residues  for  potatoes  and  dry  bulb 
onions  as  well  as  the  use  of  high  end 
anticipated  residues  for  animal 
commodities  results  in  overestimation 
of  chroi#c  dietary  risk. 

2.  From  drinking  water.  Review  of 
available  data  indicate  that  maleic 
hydrazide  is  neither  mobile  nor 
persistent.  There  is  no  established 
Maximum  Contaminant  Level  for 


residues  of  maleic  hydrazide  in  drinldng 
water.  Health  advisory  levels  for  maleic 
hydrazide  in  drinking  water  have  been 
established  at  the  following  levels:  for  a 
10  kg  child.  10  mg/liter  (l--day  and  10- 
day  levels)  and  5  mg/liter  (long  term 
level):  for  a  70  kg  adult,  20  mg/liter 
(long  term  level). 

Cnronic  exposure  and  risk.  Because 
the  Agency  lacks  sufficient  water- 
related  exposure  data  to  complete  a 
comprehensive  drinking  water  risk 
oaaeasment  for  many  pesticides.  EPA 
haa  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  Hgure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure.  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  iteidue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  afgngMa  risk  contributed 
by  consumption  oi  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  maleic  hydrazide  to  exceed 
the  RfD  if  the  tolerance  being 
considered  in  this  document  were 
granted.  The  Agency  has  therefore 
concluded  that  the  potential  exposures 
associated  with  maleic  hydrazide  in 
water,  even  at  the  higher  levels  the 
Agency  is  considering  as  a  conservative 
upper  botmd,  would  not  prevent  the 
Agency  from  determining  that  there  is  a 
reasonable  certainty  of  no  harm  if  the 
tolerance  is  granted. 

3.  From  non-dietary  exposure.  Maleic 
hydrazide  is  currently  registered  for  use 
on  the  following  residential  non-food 
sites:  outdoor  non-food  sites  such  as 
non-bearing  citrus  and  ornamentals. 

i.  Chronic  exposure  and  risk.  Based 
on  the  uses  registered,  a  chronic,  non- 
dietary  exposure  scenario  is  not 
expected. 

li.  Short-  and  intermediate-term 
exposure  and  risk.  Maleic  hydrazide  is 
currently  registered  for  use  on  outdoor 
non-food  sites  such  as  non-bearing 
citrus,  ornamental  shade  trees  and 
plants,  turf,  lawna,  utility  and  highway 
rights  of  way,  industrial  areas  and 
airports.  There  are  no  indoor  uses. 

4.  Cumulative  exposure  to  substartces 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(DKv)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 


Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  sulJltances  that 
have  a  common  mechanism  of  toxicity."       ^ 
The  Agency  believes  that  "available 
information"  in  this  context  might  ■•' 

include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  tbe  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time  " 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning    , 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  imlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
%vill  be  assumed). 

Maleic  hydrazide  is  a  member  of  the 
hydrazide  class  of  pesticides;  another 
member  of  this  class  is  Alar 
(daminozide).  EPA  does  not  have,  at  this 
time,  available  data  to  determine 
whether  maleic  hydrazide  has  a 
common  mechanism  of  toxicity  with 
other  substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
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risk  approach  based  on  a  common 
mechanism  of  toxicity,  maleic 
hydrazide  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  tbe  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  maleic  hydrazide  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S,  Population 

1.  Chronic  risk.  Using  the  ARC 
exposure  assumptions  described  in  Unit 
IV.B.  of  this  preamble,  EPA  has 
concluded  that  aggregate  exposure  to 
maleic  hydrazide  bom  food  will  utilize 
14%  of  the  RfD  for  the  U.S.  population. 
The  major  identifiable  subgroup  with 
the  highest  aggregate  exposure  is  non- 
nursing  in&nts  less  than  1  year  old 
(discussed  in  Unit  IV.E.  of  this 
preamble).  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
maleic  hydrazide  in  drinking  water  and 
from  non-dietary,  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  Rfl).  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  fionTaggregate  exposure  to  maleic 
hydrazide  residues. 

2.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  Data  to  quantify  intermediate- 
term  exposure  from  non-occupational, 
non-dietary  uses  are  not  available  at  this 
time.  In  tbe  absence  of  a  quantitative 
estimate  of  exposure,  the  Agency 
believes  that  the  large  MOEs  calculated 
for  mixers,  loaders  and  applicators  of 
the  product  (1,000  to  1,800,  where  100 
is  considered  to  be  the  level  at  which 
the  Agency  has  reasonable  certainty  of 
no  harm  resulting  from  occupational 
exposure  to  the  chemical]  demonstrate 
that  intermediate  aggregate  risk  from 
non-occupational  uses  of  maleic 
hydrazide  is  below  the  Agency's  level  of 
concern. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Maleic  hydrazide  has  been  classified 
as  a  Group  E  chemical.  A  carcinogenic 
risk  assessment  is  not  required  for  this 
chemical. 


E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
in&nts  and  children  to  residues  of 
maleic  hydrazide,  EPA  considered  data 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safiety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  tbrough  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability))  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
Children  or  the  potency  or  imusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
the  developmental  toxicity  study  in  rats, 
the  maternal  (systemic)  NOEL  was  1,600 
mg/kg/day,  the  highest  dose  tested 
(HDT).  The  developmental  NOEL  was 
1.200  mg/kg/day,  based  on  minor 
skeletal  variations  at  the  LOEL  of  1 ,600 
mg/kg/day.  In  a  second  developmental 
toxicity  study  in  rats,  the  maternal  and 
developmental  NOELs  were  greater  than 
1,000  mg/kg/day.  the  HDT.  The  Agency 
concluded  that  skeletal  variations 
observed  in  the  first  study  occurred  at 
doses  above  1  mg/kg/day.  the  limit  dose, 
and  therefore  were  of  minimal  concern. 
In  the  developmental  toxicity  study  in 
rabbits,  the  maternal  and  developmental 
NOELs  were  1,000  mg/kg/day,  the  HDT. 
iii.  Reproductive  toxicity  study.  In  the 
2-generation  reproductive  toxicity  study 
in  rats,  the  maternal  NOEL  waf  500  mg/ 
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kg/day,  based  on  decreased  body  weight 
at  the  LOEL  of  1,500  mg/kg/day.  The 
reproductive/ developmental  NOEL  was 
500  mg/kg/day,  based  on  post-natal 
decrease  in  body  weight  of  pups  during 
lactation  at  the  LOEL  of  1,500  mg/kg/ 
day. 

iv.  Pre-  and  post-natal  sensitivity.  The 
toxicity  data  base  for  evaluating  pre- 
and  post-natal  toxicity  for  maleic 
hydrazide  is  complete  with  respect  to 
current  data  requirements.  There  are  no 
pre-  or  post-natal  toxicity  concerns  for 
infants  and  children,  based  on  tbe 
results  of  the  rat  and  rabbit 
developmental  toxicity  studies  and  the 
2-generation  rat  reproductive  toxicity 
study. 

v.  Conclusion.  Based  on  review  of  the 
required  studies,  EPA  concludes  that 
reliable  data  support  use  of  the  standard 
hundredfold  MOE/uncertainty  factor        <»» 
and  that  an  additional  margin/factor  is 
not  needed  to  protect  infants  and 
children. 

2.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  maleic 
hydrazide  from  food  will  utilize 
between  14  and  54%  of  the  RfD  for 
infants  and  children.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a- 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  maleic  hydrazide  in 
drinking  water  and  from  non-dietary, 
non-occupational  exposure.  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  RfD.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
maleic  hydrazide  residues. 

V.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  natiue  of  the  residue  in  plants  is 
adequately  understood.  The  residue  of 
concern  is  maleic  hydrazide  (as 
specified  in  40  CFR  1^.175).  The 
nature  of  the  residue  in  animals  is 
adequately  understood  for  this  section 
18.  "The  residue  of  concern  is  maleic 
hydrazide . 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(with  spectrophotometric  detection)  for 
plants  is  available  in  PAM  D  to  enforce 
the  tolerance  expression.  An 
enforcement  method  has  not  been 
validated  for  animal  commodities. 
However,  a  method  for  animal 
commodities  is  available,  see  Wood, 
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P.R.,  "Determination  of  Maleic 
Hydrazide  Residues  in  Plant  and 
Animal  Tissue,"  AxtaJytical  Chemigtry, 
25.  1879  (1953). 

C.  Magnitude  of  Residues 

Residues  of  maleic  hydrazide  at  a  14- 
day  PHI  are  not  expected  to  exceed 
105.0  ppm  on  rice  grain,  75.0  ppm  on 
rice  straw.  240.0  ppm  on  rice  hulls, 
180.0  ppm  on  rice  bran,  and  75.0  on  the 
processed  commodity  polished  rice  as  a 
result  of  this  section  18  use.  Time- 
limited  tolerances  should  be  established 
for  rice  grain,  straw,  bran,  and  hulls  at 
these  levels. 

No  tolerances  on  animal  commodities 
have  been  established  for  maleic 
hydrazide.  Secondary  residues  in 
•nfanal  commodities  resulting  from  this 
use  on  rice  and  the  registered  use  on 
potatoes  are  not  expected  to  exceed  2.5 
ppm  in  meat.  7.0  ppm  in  liver.  32.0  ppm 
in  kidney,  and  3.0  ppm  in  fat  of  cattle, 
goats,  hogs,  hones,  and  sheep;  1.0  ppm 
in  milk:  0.5  ppm  in  meat,  liver,  and  Eat 
of  poultry:  1.4  ppm  in  poultry  meat 
byproducts  (except  liver),  and  0.5  ppm 
in  eggs. 

D.  International  Residue  LimitM 

There  are  currently  no  Codex, 
Canadian,  or  Mexican  limits  for  residues 
of  maleic  hydrazide  in  or  on  rice  or 
tnitnal  commodities.  Therefore, 
establishment  of  time-limited  tolerances 
will  not  pose  a  concern  for  international 
harmonization. 

E.  Rotational  Crop  Restrictions. 

There  are  no  rotational  crop 
restrictions  in  the  section  18  or  Federal 
Ubel. 

VI.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  maleic  hydrazide  (1,2- 
dihydro-3,6-pyridazinedione)  in  rice, 
grain  at  105  ppm,  rice,  straw  at  75  ppm, 
rice,  hulls  at  240  ppm,  and  rice,  bran  at 
180  ppm.  Additionally,  tolerances  are 
established  for  secondary  residues  of 
maleic  hydrazide  at  2.5  ppm  in  meat.  7 
ppm  in  liver,  32  ppm  in  Iddney.  and  3 
ppm  in  fat  of  cattle,  goats,  hogs,  horses, 
and  sheep:  1  ppm  in  milk;  0.5  ppm  in 
meat,  liver  and  fat  of  poultry;  1.4  ppm 
in  poultry  meat  byproducts;  and  0.5 
ppm  in  eggs. 

In  addition  because  FQPA  has 
eliminated  the  distinctions  between 
tolerances  for  raw  and  processed  food. 
OPP  is  transferring  the  food  additive 
tolerances  now  found  in  §  185.3900  to 
§  180.175,  and  is  removing 
§  185.3900.Therefore,  to  accomplish  the 
transfer,  and  for  the  convenience  of  the 
user,  OPP  is  revising  S  180.175  in  its 


entiiety,  although  only  paragraph  (b)  of 
§  180.175  is  new. 

Vn.  Objections  and  Hearing  Reqneeia 

The  new  FFDCA  section  408(gJ 
provides  essentially  the  same  procaae 
tor  persons  to  "ob^t"  to  a  tolerance 
regulation  issxied  by  EPA  under  new 
section  408(e)  and  (1K6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  February  3, 1998, 
file  written  objections  to  any  aspect  of 
this  regiilation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filod  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(1).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 


inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket  and  Electronic 
Snbmiasions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  IOPP-300587]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Enviroimiental  Protection 
Agency,  Crystal  Mall  «2, 1921  Jefferson 
Davis  Highway,  Arlington.  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp^ock«tttBp«iiiail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  ^A  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

DC.  Regulatory  Aaaeaement 
Requirements 

This  action  finalizes  a  tolerance 
requirement  under  FFDCA  section 
408(e).  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Plaiming  and  Review  (58  FR51735. 
October  4. 1993).  In  addition,  this  final 
rule  does  not  contain  gny  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  dufy  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 


Fedwal  Register  /  Vol.  62,  No.  234  /  Friday,  December  5,  1997  /  Rules  and  Regulations       64293 


Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28. 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994).  or  require  special  OMB  review  in 
accordance  with  Eixecutive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997). 
In  addition,  imder  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.).  the  Agency  previously  assessed 
whether  establishing  tolerances, 
exemptions  from  tolerances,  raising 
tolerance  levels  or  expanding 
exemptions  might  adversely  impact   ' 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

X.  Suhmission  to  Congress  and  die 
General  Accounting  0£Boe 

Under  5  U.S.C.  801(aHl)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 


of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  de^ed  by 
5  U.S.C  804(2). 

List  of  Subjects 

40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultuial  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  185 

Environmental  protection.  Food 
additives.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  21. 1997. 

Linda  A.  Ttavara, 

Acting  Director.  Office  of  Pesticide  Progrtxms. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  18a-[AMENDE0] 

1.  In  part  180: 

i.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Anlharfty:  21  U.S.C  346*  and  371. 

ii.  Section  180.175  is  revised  to  read 
as  follows: 

fiaaiTS    MaMcltydraiide;tolaranoestor 


or  on  the  following  raw  agricultural 
commodities: 


Commodtty 

fflWon 

Onions,  dry  bul>  „ 

Potatoes 

1&0 
50.0 

(a)  General.  (1)  Tolerances  for 
residues  of  the  herbicide  and  plant 
regulator  maleic  hydrazide  (1.2-dihydro- 
3.6-pyridazinedione)  are  established  in 


(2)  A  food  additive  known  as  maleic 
hydrazide  (l,2-dihydro-3.6- 
pyridazinedione)  may  be  present  in 
potato  chips  when  used  in  accordance" 
with  the  following  conditions: 

(i)  The  food  additive  is  present  as  a 
result  of  the  application  of  a  pesticide 
formulation  containing  maleic 
hydrazide  to  the  growing  potato  plant  in 
accordance  with  directions  registered  by 
the  U.S.  Environmental  Protection 
Agency. 

(ii)  The  label  of  the  pesticide 
formulation  containing  the  food 
additive  conforms  to  labeling  registered 
by  the  U.S.  Environmental  Projection 
Agency. 

(iii)  The  food  additive  is  present  in  an 
amount  not  to  exceed  160  parts  per 
million  by  weight  of  the  finished  food. 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
fat  residues  of  the  herbicide  maleic 
hydrazide  (l,2-dihydro-3.6- 
p)rridazinedione)  in  connection  with 
use  of  the  i>esticide  under  section  18 
emergency  exemptions  granted  by  EPA. 
The  tolerances  will  expire  and  are 
revoked  on  the  dates  specified  in  the 
following  table. 


ComnKxMy 


Callle.  Iver .... 
CaOte.  kidney 
CaMe.  meal .. 

Eggs ^.. 

Goats,  (at 

Goats,  liver  ... 
Goats,  kidney  , 

Goats,  meat „ 

Hogs,  (at  .....~...~,._.._....„......_.„,.„_„. 

Hogs,  kidney 

■  ^T^***  '"dM    •*••■■•••■■•••••■•■■.■•■■••■»«■«■•••■*■■«•« 

MOfSOS,  tflt  •••»>•••••..»•.••......•••».••..•,.•,..., 

rimilOSp  nVOv   •••••••••••>•••••••>•■••••••«•••••••••••,• 

Horses,  kidney .„. „„ 

Horses,  meet ««„...«, 

Milk 

PouMiy,  meat „....„...„„„. 

PouNry,  meat  byproducts  (except  Ivaf) 

Rice,  txan  

Rice,  grain  

Rice,  huJIs 

Rioe,  straw -...,...,_.. . 

Sheep,  (at 


Parts  per  miNion 


3 

7 

32 

2.5 

0.5 

3 

7 

32 

2.5 

3 

7 

32 

2.5 

3 

7 

32 

2.5 

1 

0.5 

0.5 

0.5 

1.4 

180 

105 

240 

75 


Expiration/Revocation  Date 


g/3Qfg8 

9/30/98 

9/30/96 

9/30/98 

W30I98 

9^30/98 

9/3(V98 

9/30/98 

9/30/98 

9/30/98 

9/30/98 

a/30/98 

9/30/98 

9/30/98 

9/30/98 

9/30/98 

9/9Q«8 

9/30/96 

W3IQI98 

9fd0/96 

9/30/98 

9/30/98 

9/30/98 

9/30/98 

9/30/96 

g/3(V98 

9/30/96 


/^ 
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CommocMy 

Parts  per  mWon 

Expiration/Revocatton  Oats 

siieap,  Mvef ..». «...* .«• ••••• .....»»..........m 

ShMp.  kidney 

7 

32 

2.5 

a/3(V9e 
W3(V96 
g^3(V86 

(c)  Tolerances  with  regional 
registmtions.  (Reserved) 

(d)  Indirect  or  inadvertent  residue*. 
(Reserved) 

PART  186-{A"Mnded] 

2.  In  part  185: 

i.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 
Aulhorily:  21  U.S.Q  34«. 

f  185.3900  [Removed] 

it.  Section  185.3900  is  removed. 
(FR  Doc.  97-31553  Filed  12-4-HI7:  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300686;  FRL-6756-6] 
Rm207&-AB78 

Fluorine  Compounda;  TIme-Llmlted 
Peellcide  Tolerance 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
the  insecticidal  fluorine  compounds 
cryolite  and/or  synthetic  cryolite 
(sodium  aluminum  fluoride)  in  or  on 
the  raw  agricultural  commodity  (RAC) 
potatoes  and  in  the  processed  animal 
tieed  commodity,  potato  waste.  A 
petition  requesting  these  tolerances  was 
submitted  by  The  Cryolite  Task  Force 
under  the  Federal  Food  Drug  and 
Cosmetic  Act  (FFDCA)  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(Pub.  L.  104-170).  The  tolerance  will 
expire  on  November  21.  2001. 
DATES:  This  regulation  is  effective 
December  5. 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  February  3, 1998. 
A0DRC8SES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number.  OPP- 
300586.  must  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St.,  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 


requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  widti  the  Hearing  Clerk  identified 
by  the  document  control  number,  (OPP- 
300586],  must  be  submitted  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hmring 
requests  to  Rm.  1132,  Crystal  Mall  #2, 
1921  (efieraon  Davis  Hwy..  Arlington. 
VA  22202.  -^ 

*  A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  OPP- 
docket<^pamail. epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
tile  docket  number  (OPP-300S86].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  VIFORMATION  CONTACT:  By 
mail:  Jacqueline  Mosby.  Environmental 
Scientist,  Registration  Division  7505C, 
Office  of  Pesticide  Progranis. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  #2, 1921 
)efierson  Davis  Hwy.,  Arlington,  VA, 
(703)  305-6792.  e-mail:  mosby- 
romney.jackie2epamail.epa.gov. 
SUPPt.EMENTARY  INFORMATION:  EPA 
issued  notices  as  follows  regarding 
petitions  for  pesticide  tolerances  for 
insecticidal  fluorine  compounds  in  or 
on  potatoes  and  in  the  processed  animal 
feed,  potato  waste. 

1.  March  23, 1989  (54  FR  12009);  PP 
9F3739:  filing  notice; 


2.  April  3, 1991  (56  FR  13643);  PP 
1F39S9  and  FAP  1H5604;  filing  notice. 

3.  May  5, 1993  (58  FR  26687);  PP 
9F3739  and  FAP  1H5604;  final  rule  for 
time-limited  tolerances. 

4.  May  8. 1906  (61  FR  20781)  (FRL- 
5362-6);  PP  9F3739  and  FAP  1H5604): 
proposed  rule  for  permanent  tolerances. 

Ine  Agency  did  not  publish  a  final 
rule  establishing  {wrmanent  tolerances 
prior  to  the  enactment  of  the  Food 
Quality  and  Protection  Act  (FQPA)  of 
1906.  Because  of  new  procedures  under 
FQPA,  The  Cryolite  Task  Force,  c/o 
Gowan  Company,  P.O.  Box  5569.  Yuma. 
AZ  85336  was  required  to  submit  a 
notice  of  filing  requesting  issuance  of 
these  tolerances  in  compliance  with 
FQPA. 

In  the  Federal  Register  of  March  12, 
1997  (62  FR  11437)  EPA  issued  s  notice 
of  filing  pursuant  to  section  408  of  the 
Federal  Food.  Drug  and  Cosmetic  Act 
(FFDCA).  21  U.S.C.  346a(e)  announcing 
the  filing  of  a  f)e8ticide  petition  (PP)  for 
tolerance  by  The  Cryolite  Task  Force. 
This  notice  contained  a  smnmary  of  the 
petition  prepared  by  The  Cryolite  Task 
Force. 

The  petition  requested  that  40  CFR 
180.145  be  amended  by  establishing 
tolerances  for  residues  of  the 
insecticidal  fluorine  compounds 
cryolite  and  synthetic  cryolite  in  or  on 
potatoes  at  2.0  parts  per  million  (ppm) 
and  processed  potato  waste  at  22.0  ppm. 
These  tolerances  will  expire  on 
November  21,  2001. 

I.  Risk  AsBessmeat  and  Statutory 
Findiaga 

New  section  408(b)(2)(A)(i)  of  tiie 
FFDCA  allows  EPA  to  esUblish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
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residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  . ." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First. 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  ex{}osure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposure*; 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  f>eopIe  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks.  EPA  calculates  a  margin  of 
expostire  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly.  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 


100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structtu« 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dOse 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  dpne  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  ate  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residenticd  exposure,  are  aggregated. 
High-end  exposures  from  all  3  sources 
are  not  typirally  added  because  of  the 
very  low  probability  of  this  occurring  in 
most  cases,  and  because  the  odier 
conservative  assumptions  built  into  the 


assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  multiple 
sources  (e.g.  frequent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  mnninB* 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  frtim  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

in  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposiue  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the  ^ 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
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tolerances.  If  the  TMRC  exceeds  the  RfD 
or  (>oses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million.  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (antioipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
^-scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  cryolite  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for  a 
time-limited  tolerance  for  residues  of 
cryolite  on  potatoes  at  2.0  ppm,  and 
processed  potato  waste  at  22.0  ppm. 
EPA's  asaaaament  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicolagical  Profile 

EPA  has  evaluated  tha  available 
toxicity  data  and  conaidared  Its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  mafor  identifiable 
subgroups  of  consumers,  including 
infents  and  children.  The  nature  of  the 
toxic  effects  caused  by  cryolite  are 
discussed  below. 

1.  Acute  toxicity  atudies.  Oral,  dermal, 
and  inhalation  studies  place  cryolite  in 
toxicity  category  III,  for  acute  dermal 
and  in  category  IV  for  acute  oral,  and 
inhalation.  No  effects  are  observed  in  a 
skin  irritation  study,  the  eye  irritation 
study  shows  it  to  be  a  moderate  irritant 
to  the  eyes;  and  results  of  the  dermal 
sensitization  study  shows  it  to  be  a  non- 
sansitizar. 

2.  SubchronJc  toxicity  ttudies.  i.  A  28- 
day  range-finding  feeding  study 
conducted  with  cryolite  in  rats  at  dose 
levels  of  0,  250,  500.  1.000.  2.000.  4.000. 
10.000.  25.000  end  50.000  ppm  in  the 
diet  (representing  approximately  0.  25. 
50.  100.  200,  400. 1.000.  2.500  and  5.000 
milligrams/kilograms/day)  (mg/kg/day) 
%vith  the  only  compound  related  effect 
being  a  change  in  coloration  and 
physical  property  of  the  teeth. 

The  NOEL  was  not  determined.  The 
LOEL  is  250  ppm  (25  mg/kg/day)  based 
on  dental  fluorosis. 

ii.  A  90-day  rat  fiseding  study 
conducted  with  cryolite  at  dose  levels  of 


0.  SO.  5.000.  and  50,000  ppm 
(corresponding  to  0.  3.8.  399.2  and 
4172.3  mg/kg/day  in  males  and  0,  4.5, 
455.9  and  4758.1  mg/kg/day  in  females). 

The  NOEL  is  50  ppm  (3.6  mg/kg/day) 
for  effects  other  than  fluoride 
accumulation.  The  LOEL  is  5.000  ppm 
(399.2  mg/kg/day)  based  on  lesions 
observed  in  the  stomach.  Fluoride 
accumulated  at  all  doae  levels. 

iii.  A  90-day  dog  feeding  study 
conducted  with  cryolite  at  dose  levels  of 
0.  500.  10.000.  and  50.000  ppm 
(correaponding  to  0. 17.  368  and  1602 
mg/kg/day). 

The  NOEL  is  10.000  ppm  (368  mg/kg/ 
day).  The  LOEL  is  50.000  ppm  (1.692 
mg/kg/day)  for  effiscts  other  than 
fluoride  accumulation.  Fluoride 
accumulation  occiured  at  all  dose 
levels. 

3.  Chronic/carcinogenicity  studies,  i. 
A  2-year  rat  bioassay  conducted  by  the 
National  Toxicology  Program  (NTP) 
using  sodium  fluoride  as  the  test 
material  at  dose  levels  of  0,  25. 100.  and 
175  ppm.  in  water,  representing  0. 1.3. 
5.2  and  8.6  mg/kg/day  in  males  and  0. 
1.3,  5.5  and  9.5  mo/kg/day  in  females. 

Osteosarcoma^oY  the  bone  was  only 
observed  in  one  male  in  the  100  ppm 
group  and  in  three  males  in  the  175 
ppm  group.  NTP  considers  this  to  be 
equivocal  evidence  of  carcinogenicity  in 
male  F344/N  raU.  The  NOEL  is  less  than 
25  ppm  (1.3  mg/kg/day).  The  LOEL  is  25 
ppm  (1.3  mg/kg/diay)  baaad  on  mottling 
of  teeth,  dentine  incisor  dywlasia, 
increased  serum,  urine  and  bone 
fluoride  levels  in  males  and  females  and 
incisor  odontoblast  and  incisor 
amaloblast  degeneration  in  males.  There 
was  "equivocal  evidence"  of 
carcinogenic  activity  in  mala  rats  and 
"no  avkbnoa"  of  carcinogenic  activity 
in  feoMila  ms. 

The  NTP  study  utilizing  sodium 
fluoride  as  the  teat  material  in  lieu  of 
cryolite  or  synthetic  cryolite  satisfiea  the 
guideline  study  requirement  for  both  the 
rodent  chronic  faeding  study  and  the  rat 
carcinogenicity  study.  Fluoride  has  been 
identified  as  the  residue  of  toxicological 
concern  in  cryolite  and  synthetic 
cryolite  and  the  available  data  show  that 
these  compounds  act  as  free  fluoride. 

ii.  A  2-3rear  mouse  bioassay  conducted 
by  the  NTP  utilizing  sodium  Quoride  as 
the  test  material  at  dose  levels  of  0,  25, 
100,  and  175  ppm,  in  water, 
repreaenting  0.  2.4.  9.6  and  16.7  mg/kg/ 
day  in  males  and  0,  2.8, 11.3  and  18.8 
mg/kg/day  in  females. 

The  NOEL  is  less  than  25  ppm  (2.4 
mg/kg/day).  The  LOEL  is  25  ppm  (2.4 
mg/kg/day)  based  on  attrition  of  the 
teeth  in  males,  discoloration  and 
mottling  of  the  teeth  in  males  snd 
femalea  and  increased  bone  fluoride  in 


both  sexes.  There  was  "no  evidence"  of 
carcinogenic  activity  in  male  and  female 
mice. 

This  study  utilizing  sodium  fluoride 
in  lieu  of  cryolite  or  synthetic  cryolite 
as  the  test  material  satisfies  the 
guideline  study  requirement  for  a  mouse 
carcinogenicity  study  for  the  reason 
described  above  under  item  3.1. 

iii.  A  1-year  chronic  dog  feeding  study 
conducted  with  Cryolite  at  dose  levels 
of  0.  3.000, 10.000  and  30.000  ppm. 
representing  0.  95.  366  and  1.137  mg/ 
kg/day  in  males  and  0.  105.  387  and 
1.139  mg/kg/day  in  females  (in  terms  of 
fluoride  the  doses  are  0.  51.  198.  and 
614  mg  F/kg/day  for  males  and  0,  57. 
209  and  615  mg  F/kg/day  for  females). 

The  NOEL  (in  terms  of  Cryolite)  is 
less  than  3.000  ppm  (95  mg/kg/day  in 
males  and  105  mg/kg/day  in  females). 
The  LOEL  is  3.000  ppm  (95  mg/kg/day) 
based  on  increases  in  emesis,  nucleated 
cells  in  males,  renal  lesions  and  a 
decreaae  in  urine  specific  gravity  in 
famales. 

4.  Other  studies/documents,  i. 
Mutagenicity  studies  including  an  Ames 
test  (negstive)  at  dose  levels  of  167,  500. 
1670.  5,000.  7,$00  and  10.000  ug/plate; 
an  in  vitro  assay  in  human  lymphocytes 
(negative)  at  100.  500.  and  1,000  Mg/ml; 
and  an  unscheduled  DNA  synthesis 
study  in  rat  hepatocytes  (negative)  at 
doae  levels  up  to  and  including  50  Mg/ 
ml. 

ii.  Drinking  water  Criteria  Document 
on  Fluoride.  Fluoride  has  been 
identified  as  the  residue  of  toxicological 
concern  in  cryolite  and  synthetic 
cryolite  and  the  available  data  show  that 
these  compounds  which  are 
approximately  52.8%  fluoride,  act  aa 
Crae  fluoride. 

The  EPA  Office  of  Drinking  Watn- 
issued  s  Drinking  Water  Criteria 
Document  on  Fluoride  (October  21, 
1985)  which  presents  summaries  of 
experimental  and  clinical  data  on  the 
health  effects  of  fluoride  in  animals  and 
humans.  In  general,  the  health  effects  of 
fluoride  (F)  include  dental  fluoroais  and 
skeletal  fluorosis. 

s 

B.  Toxicological  Endpolnts 

1.  Acute  toxicity.  Based  on  the 
available  toxicity  data.  EPA  has 
determined  that  cryolite  does  not 
exhibit  any  adverse  health  effects 
occurring  as  a  result  of  a  one  day  or 
single  dietary  or  non-dietary  expostire. 

2.  Short  and  intermediate-term 
toxicity.  Based  on  the  available  data, 
EPA  has  determined  that  cryolite  does 
not  exhibit  sny  adverse  heath  effects 
occurring  as  a  result  of  short-  or 
intermediate-term  dietary  and  non- 
dietary  exposure. 
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3.  Chronic  toxicity.  Rather  than  the 
establishment  of  the  traditional 
Reference  Dose  (RfD).  a  weight-of-the- 
evidence  risk  assessment  was 
determined  by  the  Agency  to  be  a  more 
appropriate  approach  for  the  assessment 
of  the  dietary  exposure  to  fluoride 
residues  as  a  result  of  agricultural  uses 
of  cryolite  for  the  following  reasons: 

i.  National  and  international 
regulatory  organizations  (U.S.  EPA 
Office  of  Water,  U.S.  DHHS.  the 
Canadian  Government,  and  the  World 
Health  Organization)  have  assessed 
potential  health  risks  from  exposure  to 
fluoride.  The  endpoints  and  estimated 
effect  levels  documented  by  these 
organizations  are  similar. 

li.  The  U.S.  Surgeon  General  (Koop, 
1984  and  Elders.  1994)  has 
recommended  a  guideline  level  of 
exposure  that  slnild  provide  an 
adequate  "marg^  of  safety"  based  on  a 
large  amount  of  human  data,  including 
epidemiolo^  studies. 

iii.  Animal  data  considered  in 
evaluating  the  proposed  regulations  are 
consistent  with  human  data  with 
respect  to  dose  related  skeletal  effects. 

4.  Carcinogenicity.  Fluoride  has  been 
the  sub)ect  of  a  comprehensive  review 
by  the  National  Research  Council 
(National  Academy  of  Sciences 
Subcommittee  of  Health  Effects  of 
Ingested  Fluoride)  who  concluded  that 
"...  the  available  laboratory  data  are 
insufficient  to  demonstrate  a 
carcinogenic  effect  of  fluoride  in 
animals."  and  that  "...  the  weight  of 
evidence  from  more  than  50 
epidemiological  studies  does  not 
support  the  hypothesis  of  an  association 
between  fluoride  exposure  and 
increased  cancer  risk  in  humans."  EPA 
is  in  agreement  with  the  conclusions 
reached  by  the  National  Academy  of 
Science  (NAS). 

The  available  information  does  not 
support  the  regulation  of  cryolite  as  a 
carcinogen  and  it  has  been  classified  as 
a  Group  D  chemical  (not  classifiable  as 
to  human  carcinogenicity). 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.145)  for  the  residues  of  cryolite 
In  or  on  a  variety  of  raw  agricultural 
commodities.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  frtim  cryolite  as 
follows: 

i.  Acute  exposure  and  risk.  Based  on 
the  available  acute  toxicity  data,  EPA 
has  determined  that  cryolite  does  not 
pose  any  acute  dietary  risk. 

ii.  Chronic  exposure  and  risk.  The 
weight-of-the-evidence  dietary  risk 
assessment  was  conducted  utilizing  the 


following  fectors.  All  calculations  are 
based  on  2  L/day  water  consumption 
and  70  kg  adult. 

a.  There  exists  no  directly  applicable 
scientific  documentation  of  adverse 
medical  effects  at  levels  of  fluoride 
below  8  mg/L  0.23  mg/kg/day.  (U.S. 
EPA.  1985.  National  Primary  Drinking 
Water  Regulations:  Fluoride.  Proposed 
Rulemaking.  May  14, 1985,  50  FR 
20166). 

b.  Less  than  0.4%  of  the  U.S. 
population  (on  public  water  supplies)  is 
exposed  to  greater  than  2  mg/L  fluoride 
0.057  mg/kg/day  in  the  public  water 
supply.  (U.S.  EPA.  1985.  drinking  Water 
Criteria  Docimient  on  fluoride.  U.S.  EPA 
Office  of  Drinking  Water.  Washington, 
DC  TR-832-5.  pg.  IV-3.  Table  IV-1.) 

The  dietary  exposure  estimates  used 
reassessed  tolerances  and  percent  of 
crop  treated.  These  exposure  estimates 
are  conservative  since  average  residues 
were  not  calculated  and  monitoring  data 
were  not  used  to  refine  residue 
estimates. 

Section  408(b)(2)(F)  allows  die 
Agency  to  use  data  n  the  actual  percent 
of  crop  treated  when  establishing  a  / 
tolerance  only  where  the  Agency  can 
make  the  following  findings: 

(a)  That  data  used  are  reliable  and 
provided  a  valid  basis  for  showing  the 
percentage  of  food  derived  from  a  crop 
that  is  likely  contain  residues. 

(b)  That  the  exposure  estimate  does 
not  imderestimate  the  exposure  for  any 
significant  subpopulation. 

Tc)  Where  data  on  regional  pesticide 
use  and  food  consimiption  are  available, 
that  the  exposure  estimate  does  not 
understate  exposure  for  any  regionai 
population.  In  addition,  the  Agency  • 
must  provide  for  periodic  evaluation  of 
any  estimates  used. 

Percent  of  crop  treated  estimates  are 
derived  bom  federal  and  market  survey 
data.  EPA  considers  these  data  reliable. 
Tjrpically  a  range  of  estimates  are 
supplied  and  the  upper  end  of  this 
range  is  used  for  the  exposure 
assessment.  By  using  this  upper  end 
estimate  of  percent  crop  treated.  EPA  is 
reasonably  certain  that  exposure  is  not 
underestimated  for  any  significant 
subpopulation.  Further,  regional 
consumption  information  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Review  of  this 
regional  data  allows  EPA  to  be 
reasonably  certain  that  no  regional 
population  is  exposed  to  residue  levels 
higher  than  those  estimated  by  EPA. 
EPA  has  made  these  findings  when 
appropriate  with  respect  to  the 
proposed  tolerance.  EPA  has  not 
provided  for  periodic  reevaluation  of 


the  data  on  percent  crop  treated  because 
this  tolerance  has  a  time-limitation. 
2.  From  driiddng  water—  i.  Acute 
exposure  and  risk.  Based  on  the 
availabfe  acute  toxicity  data.  EPA  has 
determined  that  fluoride  does  not  pose 
any  acute  dietary  risk. 

li.  Chronic  exposure  and  risk. 
Fluoride  levels  in  public  drinking  water 
are  regulated  under  the  Safe  Drinking 
Water  Act.  EPA  has  established  a 
Maximum  Concentration  Limit  (MCL)  at 
4.0  mg/L  0.114  mg/kg/day  to  protect 
against  crippling  skeletal  fluorosis 
(April  2. 1986)  (51  FR  11396).  The  MCL 
established  on  April  2, 1986  finiilij^<ff 
interim  regulations  set  in  the  Federal 
Register  of  November  14, 1985  (50  FR 
47142),  and  proposed  in  the  Federal 
Register  of  May  14, 1985  (50  FR  20164). 
In  addition,  these  Federal  Register 
notices  established  a  Secondary 
Maximum  Contaminant  Level  (SMCL)  at 
2.0  mg/L  0.057  mg/kg/day  for  cosmetic 
effects  (ob|ection^le  dental  fluorosis) 
which  are  not  considered  to  be  adverse 
health  effects  by  the  Surgeon  General. 

As  described  above,  less  than  0.4%  of 
the  U.S.  population  (on  public  water 
supplies)  is  exposed  to  greater  than  2 
mg/L  fluoride  0.057  mg/kg/day  in  the 
public  water  supply. 

S.^From  non-dietary  exposure. 
Cryolite  is  registered  for  use  on 
ornamentals,  a  use  which  could  result 
in  residential,  non-occupational 
exposure.  It  is  not  registered  for  indo<» 
use.  EPA  has  not  estimated  non-dietary 
or  residential  exposure  from  registered 
ornamental  uses  of  cryolite  because 

i.  There  are  no  toxicological 
endpoints  identified  for  cryolite. 

ii.  Fluoride  occurs  naturally  in  the 
environmental  background  and  there 
would  not  be  significant  exposure  to 
fluoride  from  the  use  of  cryolite. 

iii.  It  would  not  be  appropriate  since 
the  available  information  regarding 
solubility  and  degradation  indicates  that 
there  would  likely  be  no  appreciable 
dermal  absorption.  The  Agency  does  not 
anticipate  significant  non-dietary 
exposure  from  the  use  of  cryolite. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  conunon  mechanisms  of 
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taaddty  and  conducting  cumulative  riak 
Maasamants.  For  moat  pasticidaa. 
although  the  Agency  hat  toina 
information  in  its  Rles  that  may  tiun  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  tharea  a  common 
mechanism  of  toxicity  with  any  other 
•ubatancea,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begim  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  ciunulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  acience  of  common  mechaniama 
incraaaas.  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  naolvad.  These  pesticides 
include  paeUcidae  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
cryolite  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  p>esticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  riak  approach  based  on  a 
common  mechanism  of  toxicity,  cryolite 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  cryolite  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  the  purpose  of  this  time- 
limited  tolerance,  the  Agency  has 
considered  risks  from  cryolite  and  from 
fluoride  in  intentionally  fluoridated 
water. 


D.  Aggngate  Ritks  and  DetenninaUon  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Based  on  tho  available 
acute  toxicity  data.  EPA  has  determined 
that  cryolite  does  not  poae  any  acute 
dietary  risk. 

2.  Chmnic  risk.  Fluoride  is  ubiquitous 
and  may  be  present  at  low  levels  in  air, 
soils  and  in  foodstuffs  that  have  not 
been  treated  with  cryolite  and/or 
synthetic  cryolite  as  well  as  in  drinking 
water.  The  atmospheric  levels  of 
fluoride  and  incidental  dietary 
exposures  to  fluoride  as  a  toothpaste 
additive  or  as  a  dental  treatment 
contribute  relatively  little  to  the  average 
level  of  dietary  fluoride  exposure  and 
are  not  further  considered  in  the 
exposure  estimate. 

Dietary  exposure  estimates  using 
reassessed  tolerance/including  the 
subject  tolerance  for  potatoes  (  which  is 
estimated  as  approximately  0.00016  mg/ 
kg/day)  and  percent  of  crops  treated  are 
approximately  0.020  mg/kg/day  for  the 
U.S.  population  and  0.028  mg/kg/day 
for  the  highest  exposed  subgroup 
(females  13  years  old  and  over,  nursing). 
These  exposure  estimates  are 
conservative  since  average  residues 
were  not  calculated  and  monitoring  data 
were  not  used  to  refine  residue 
estimates. 

Therefore,  it  can  be  concluded  that 
levels  of  fluoride  in/on  food  from  the 
aplcultural  use  of  Cryolite  plus  fluoride 
levels  in  U.S.  drinking  water  supplies 
(0.057  mg/kg/day)  results  in  a  high-end 
daily  dietary  intake  of  fluoride  of 
approximately  0.085  mg/kg/day.  This  is 
less  than  the  Maximum  Concentration 
Limit  (MCL)  of  4.0  mg/L  0.1 14  mg/kg/ 
day.  a  level  which  provides  no  known 
or  anticipated  adverse  health  effect  as 
determined  by  the  Suraeon  General. 

Due  to  the  fact  that  fluoride  naturally 
occurs  at  low  levels  in  food  and  air  as 
«yell  aa  drinking  water,  there  is  a  low 
percentage  of  the  population  (0.4%) 
exposed  to  levels  above  the  secondary 
Maximum  Contaminant  L«vel  (2  mg/L) 
and  below  the  MCL.  dietary  exposure 
from  agricultural  uses  is  low  (typically 
much  less  than  ca.  66%  of  the  levels 
found  in  intentionally  fluoridated 
water),  and  aggregate  high-end  exposure 
is  estimated  to  be  below  the  MCL,  EPA 
concludes  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  aggregate 
exposure  to  fluoride  residues. 

3.  Short-and  intermediate  -term  riak. 
Short-and  intermediate-term  risk 
aggregate  exposure  takes  into  account 
chronic  dietary  food  and  water 
(considered  to  be  a  background 
exposure  level)  plus  indoor  and  outdoor 
residential  exposure.  As  expired 
above,  EPA  does  not  anticipate 


significant  non-dietary  (raaidential) 
exposure  from  the  use  of  cryolite. 

E.  Aggregate  Cancer  Risk  for  U.S. 
Population 

As  described  above,  the  available 
information  does  not  support  the 
regulation  of  cryolite  as  a  carcinogen 
and  it  has  been  classified  as  a  Group  D 
chemical  (not  classifiable  as  to  human 
carcinogenicity). 

F.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
cryolite,  EPA  considered  data  from  oral 
developmental  toxicity  studies  in  the  rat 
and  mouse;  and  a  range-finding  study  in 
the  rabbit  as  well  as  data  from  a  2- 
generation  reproduction  study  in  the  rat. 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  imless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  analysis  or  through  using 
uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  A 
developmental  toxicity  study  conducted 
with  cryolite  in  rats  at  dose  levels  of  0. 
750. 1,500,  and  3,000  mg/kg/day 
(gavage)  in  which  the  NOEL  for  both 
developmental  and  maternal  toxicity 
was  3.000  mg/kg/day.  At  this  dose  level, 
the  only  observation  was  whitening  of 
the  teeth  of  dams. 
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A  developmental  toxicity  study 
conducted  in  female  mice  with  Cryolite 
at  dose  levels  of  0.  30, 100  and  300  mg/ 
kg/day  (gavage)  in  which  the  NOEL  for 
maternal  toxicity  was  30  mg/kg/day  and 
the  LOEL  was  100  mg/kg/day  based  on 
the  occurrence  of  dark  red  contents  of 
the  stomach.  Fetuses  at  the  highest  dose 
tested,  300  mg/kg/day  exhibited  bent 
ribs  and  bent  limb  bones. 

A  range-finding  developmental 
toxicity  study  conducted  in  female 
rabbits  with  Cryolite  at  dose  levels  of  0, 
10.  30, 100,  300  and  1,000  mg/kg/day 
(gavage)  which  showed  only  severe 
maternal  effects  at  all  doses.  There  were 
no  developmental  findings  in  the 
fetuses  up  to  30  mg/kg/day.  At  doses 
greater  than  30  mg/kg/day, 
developmental  findings  were  not 
observed  due  to  the  severe  maternal 
toxicity. 

A  new  rabbit  developmental  study  is 
not  required  at  this  time  since  there  are 
two  acceptable  rodent  developmental 
studies  (rat  and  mouse)  showing  no 
specific  adverse  developmental  effects. 
In  addition,  the  National  Academy  of 
Sciences  (NAS)  report  supports  this 
decision.  It  is  unlikely  that  an 
additional  rabbit  developmental  study 
would  alterthe  risk  evaluation  for 
cryolite. 

The  rabbit  range-finding  study 
suggested  that  severe  maternal  toxicity 
occurred  at  lower  doses  than  external 
developmental  toxicity.  However, 
following  an  extensive  literature 
evaluation,  the  National  Research 
Council  (National  Academy  of  Sciences 
Subcommittee  of  Health  Effects  of 
Ingested  Fluoride)  (NAS)  determined 
that: 

There  liave  been  reports  of  adverse  effiects 
on  reproductive  outcomes  associated  with 
high  levels  of  fluoride  intake  in  many  animal 
species.  In  most  of  tiie  studies,  however,  the 
fluoride  concentrations  associated  with 
adverse  effects  were  fai  higher  than  those 
encountered  in  drinlung  water. ... 

Based  on  these  flndings,  the  subconunittee 
concludes  that  the  fluoride  concentrations 
associated  with  adverse  reproductive  effects 
in  animals  are  Ear  higher  than  those  to  which 
human  populations  are  exposed. 
Consequently,  ingestion  of  fluoride  at  current 
concentrations  should  have  no  adverse 
efCBcts  on  human  reproduction. 

iii.  Reproductive  toxicity  study.  A  2- 
generation  reproduction  study 
conducted  with  Cryolite  in  the  diet  of 
rats  at  dose  levels  of  0,  200,  600.  and 
1300  ppm  (representing  0. 14, 42.  and 
128  mg/kg/day  for  males  and  0, 16. 49, 
and  149  mg/lf^day  for  feinales. 
respectively,  during  premating)  in 
which  the  LOEL  for  systemic  toxicity 
was  200  ppm  (15  mg/kg/day)  based  on 
dental  fluorosis.  The  NOEL  for 
decreased  pup  body  weight  was  46  mg/ 


kg/day  and.  at  the  lowest  dose  tested  (8 
mg/kg/day)  there  was  parental  toxicity. 
Therefore,  there  was  pup  toxicity  only 
in  the  presence  of  parental  toxicity. 

iv.  Pre-  and  post-natal  sensitivity. 
Based  on  current  data  requirements,  the 
database  relative  to  pre-  and  post-natal 
toxicity  is  complete.  These  data  taken 
together  suggest  minimal  concern  for 
developmental  or  reproductive  toxicity 
and  do  not  indicate  any  increased  pre- 
or  post-natal  sensitivity. 

v.  Conclusion.  Therefore.  EPA 
concludes  that  reliable  data  support  use 
of  the  weight-of-the-evidence  risk 
assessment  approach  for  the  assessment 
of  risks  to  infiants  and  children 
associated  with  the  use  of  cryolite  and 
that  an  additional  safety  factor  is  not 
needed. 

2.  Acute  risk.  As  described  above, 
based  on  available  acute  toxicity  data, 
EPA  has  determined  that  cryolite  does 
not  pose  any  acute  dietary  risk. 

3.  Chronic  risk.  The  high  end  dietary 
exposure  estimate  for  infants  and 
children  using  reassessed  tolerances  and 
percent  of  crops  treated  is  0.024  mg/kg/ 
day.  This  is  lower  than  the  exposure 
estimate  of  0.028  mg/kg/day  which  was 
used  in  the  Agency's  determination  of 
safety  for  the  U.S.  population  described 
above. 

EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggnnate  exposure  to  fluoride  residues. 

4.  Short-  or  intermediate-  term  risk. 
As  described  above.  EPA  has 
determined  that  cryolite  does  not 
exhibit  any  adverse  health  effects 
occurring  as  a  result  of  short-  or 
intermediate-term  dietary  and  non- 
dietary  exposure. 

m.  Other  Considerations 

A.  lAetabolism  In  Plants  and  Animals 

The  metabolism  of  the  subject 
insecticides  in  plants  and  aniinals  is 
adequately  understtx>d. 

Open  literature  studies  show  diat 
human  and  animal  metabolism  of 
cryolite  and/or  synthetic  cryolite 
manifests  itself  as  normal  free  fluoride 
metabolism.  That  is,  dissociation 
occurs,  producing  free  fluoride  ions 
which  are  assimilated  into  bone.  The 
residue  of  concern  in  animals  is  total 
fluoride. 

Plant  residues  are  inorganic  surface 
residues  of  cryolite  which  are  measured 
as  total  fluoride.  Uptake  and 
translocation  of  cryolite  residues  from 
soil  is  unlikely  due  to  the  low  water 
solubility  of  cryolite. 

B.  Analytical  Enforcement  Methodology 

An  adequate  analytical  method 
(fluoride  specific  electrode)  is  available 


for  enforcement  purposes  for  plant  and 
animal  residues.  The  limit  of 
quantitation  is  0.05  ppm.  Because 
cryolite  is  an  inorganic  ionic  compound, 
the  requirement  for  data  using  the 
multi-residue  protocols  in  the  Pesticide 
Analytical  Manual  (PAM)  Vol.  I  is  not 
applicable. 

Because  of  the  long  lead  time  from 
establishing  these  tolerances,  to 
publication  of  the  enforcement 
methodology  in  the  PAM  Vol.  H,  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from;  Calvin  Furlow, 
Public  Information  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St., 
SW.  .Washington,  DC  20460.  Office 
location  and  telephone  number.  Rm. 
1128.  CM  #2. 1921  Jefferson  Davis  Hwy., 
VA  22202.  (703)-3O5-5232. 

C.  Magnitude  of  Residues 

It  has  been  determined  that  residues 
of  cryolite  are  not  expected  to  exceed 
2.0  ppm  in  potatoes  and  22.0  ppm  in 
processed  potato  waste. 

Data  submitted  in  support  of  the 
subject  petition  show  biackground  levels 
of  fluoride  in  untreated  potatoes  ranged 
from  0.14  ppm  to  0.31  ppm  and  are 
consistent  with  the  ranges  reported  in 
the  open  literature.  Levels  of  fluoride 
foimd  in  the  treated  potatoes  ranged 
from  0.18  ppm  to  0.94  ppm.  The  residue 
analytical  method  used  for  enforcing  the 
subject  tolerance  and  regulation  caimot 
distinguish  between  the  naturally 
occurring  fluoride  and  the  fluoride 
resulting  from  use  of  cryolite  and/or 
synthetic  cryolite. 

A  potato  processing  study  showed 
that  cryoljte  residues  did  not 
concentrate  in  potato  chips,  flakes  or 
granules.  Therefore,  tolerances  on  these 
conmiodities  are  not  required. 

There  is  no  reasonable  expectation  of 
finite  fluoride  residues  in  ruminant  or 
poultry  tissues  as  a  result  of  livestock 
ingestion  of  cryolite  and  this  situation 
falls  under  40  CFR  180.6  (aM3). 
Therefore,  tolerances  for  cryolite 
residues  in  meat,  milk,  poultry,  and  eggs 
are  not  required. 

D.  International  Residue  Limits 

No  Codex  Maximum  Residue  Liibits 
(MKLs)  for  fluorine  compounds 
(cryolite)  exist.  Therefore,  there  are  no 
questions  of  compatibility  with  respect 
to  Codex  MRLs  and  U.  S.  tolerances. 

E.  Rotational  Crop  Restrictions 

The  residue  available  to  rotational 
crops  is  expected  to  be  negligible  with 
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respect  to  the  amount  of  free  fluorine 
occurring  naturally  in  soil.  . 

F.  Endocrine  Effects 

No  evidence  of  such  effects  were 
reported  in  the  toxicology  studies 
described  above.  There  is  no  evidence  at 
this  time  that  cryolite  causes  endocrine 
effects. 

IV.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  cryolite  in  or  on  potatoes 
at  2.0  ppm  and  in  potato  waste  rrom 
processing  at  22.0  ppm. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (i)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  ha.s  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  February  3, 1998, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  Hied  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  GPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
siunmary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 


issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  control 
number  [OPP-300586|  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  Crystal  Mall  «2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 


imfunded  mandate  as  described  under 
Title  0  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12808,  entided  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  fitim 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997).  ' 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  secdon 
408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4. 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Vm.  Submission  to  Congress  and  tha 
General  Accounting  Office 

Under  5  U.S.C.  801(aKl)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  199i5,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  jiublication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

ListofSubfectsinMCFRPartiao  ' 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  21, 1997. 
Uada  A.  Travan, 
Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 
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PART  180— {AMENDED] 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aadiority :  21  U.S.C  346a  and  371. 

b.  In  §180.145: 

1.  By  designating  paragraph  (a)  as 
paragraph  (a)(1),  by  adding  paragraph 


(a)(2),  and  by  adding  a  heading  to 
paragraph  (a). 

ii.  By  removing  paragraph  (c)  and 
redesignating  paragraph  (b)  as  new 
paragraph  (c)  and  adding  a  heading. 

iii.  By  adding  and  reserving  new 
paragraphs  (b)  and  (d)  with  headings. 

The  amendments  to  §  180.145  read  as 
follows: 


< 


Commodity 


Potatoes „ -. 

Potatoes,  waste  from  processing 


Parts  per  mMion 


2J0 
22.0 


(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  •  •  • 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(FR  Doc.  97-31920  Filed  12-4-97;  8.-45  am) 
aajjNaoooci 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Childran  and 
Families 

45  CFR  Parts  205, 232. 233, 235, 250. 
251. 255. 256.  and  257 

Rmo«70-AB84 

Rspaal  of  Obsotots  THia  IV-A  and  IV- 
F  Program  Rules 

AOEMCV:  Administration  for  Children 
and  Families  (ACF),  HHS. 
ACTION:  Final  rule;  removal. 


SUMMARY:  This  document  removes 
regulations  governing  certain  programs 
repealed  or  eliminated  imder  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996, 
including:  Emergency  Assistance;  Job 
Opportimities  and  Basic  Skills  Training; 
and  three  child  care  programs 
authorized  under  title  IV-A  of  the 
Social  Security  Act.  It  also  repeals  some 
administrative  rules  of  the  AFDC 
program,  because  the  prognuq  was 
repealed  effective  July  1, 1997. 

DATES:  Effective  date  is  December  5, 
1997. 

FOR  FVRTHER  INFORMATION  CONTACT: 
Mack  StotTs,  Director.  Division  of  Self- 
Suffidency  Programs,  Office  of  Family 
Assistance,  ACF,  at  202-401^9289. 
SUPPI^MENTARY  INFORMATION:  On  August 
22, 1996.  President  Clinton  signed  The 
Personal  Responsibility  and  Woric 
Opportimity  Reconciliation  Act  of 


1996— or  PRWORA— into  law.  This  law 
replaced  the  nation's  largest  public 
assistance  program,  known  as  Aid  to 
Families  with  Dependent  Children,  and 
affiliated  programs,  with  a  new  block 
grant  to  States.  It  also  made  substantial 
changes  to  the  Federal  child  care 
programs  that  served  welfare  recipients 
and  other  low-income  families. 
-       This  legislation  made  a  number  of  our 
existing  regulations  obsolete,  effective 
July  1, 1997.  or  earlier.  The  purpose  of 
this  rulemaking  is  to  remove  many  of 
the  obsolete  rules.  Thus,  this 
rulemaking  reflects  ACF's  continuing 
commitment  to  the  Administration's 
regidatory  reinvention  initiative.  In 
particular,  it  responds  to  the  firet 
directive  in  the  President's  strategy — to 
"cut  obsolete  regulations."  Through  this 
rulemaking,  we  are  eliminating 
approximately  82  pages  of  obsolete  rules 
from  the  Code  of  Federal  Regulations. 

Aid  to  Families  With  Dependent 
Children  and  Entmrgmcy  Assistance 

Section  103(a)  of  PRWORA  (Pub.  L. 
104-193)  repealed  the  provisions  in  the 
existing  part  A  of  title  IV  of  the  Social 
Security  Act  and  replaced  them  with 
provisions  governing  the  new  welfare 
block  grant.  Under  section  1 16  of 
PRWORA.  this  change  took  effect  on 
July  1. 1997.  except  in  States  that  chose 
to  implement  their  new  welfare 
programs  at  an  earlier  date.  The 
provisions  that  were  repealed  governed 
the  existing  programs  of  Aid  to  Families 
with  Dependent  Children  (AFDC)  and 
Emergency  Assistance  (EA). 

Tlie  regulations  for  the  Exigency 
Assistance  program  are  found  at  45  CFR 
233.120.  This  rulemaking  would  remove 
this  section  of  the  regulation  in  its 
entirety. 

The  regulations  for  the  AFDC  program 
are  found  throughout  CSiapter  n  of  Title 
45  in  the  Coda  of  Federal  Regulations. 

In  this  rulemaking  we  are  removing 
only  a  limited  number  of  administrative 
rules.  They  are  those  AFDC  ndes  that 


f180.14S    Fkiortne  compounds:  tolerances 
for  residues. 

(a)  General.  *  *  • 

(2)  Time-limited  tolerances  are 

established  for  residues  of  the 

insecticidal  fluorine  compounds 

cryolite  and  synthetic  cryolite  (sodium 

aluminum  fluoride)  in  or  on  the 

commodities  as  follows: 


Expiration/revocation  dale 


11/21/2001 
11/21/2001 


address  the  AFDC  Quality  Control 
System  (authorized  undo-  section  408  of 
the  Social  Security  Act,  as  in  effect 
tmdsr  prior  law),  some  provisions 
related  to  child  support  requirements 
and  fraud  control,  and  certain 
provisions  related  to  financial  penalties 
against  the  States  imder  prior  law. 
We  will  make  other  conforming 
changes  to  the  AFDC  regulations  at  a 
later  date.  We  must  exercise  care  in 
repealing  the  AFDC  rules  because:  (1) 
eligibility  for  other  programs,  such  as 
title  ly-^  (Foster  Care)  and  tide  XDC 
(Medicaid),  retain  a  direct  connection  to 
the  AFDC  rules  in  effect  prior  to 
PRWORA;  and  (2)  many  of  the  AFDC 
provisions  are  intertMrined  with 
provisions  for  other  assistance  programs 
that  were  not  repealed.  (The  most 
notable  example  of  this  latter  problem  is 
the  overiap  between  the  AFDC  rules  and 
the  rules  for  the  adult  programs 
operated  by  the  Territories  under  tides 
I,  X,  IV,  and  XVI  of  the  Social  Seciuity 
Act.)  To  address  these  more  sensitive 
and  complicated  ccmfonning  changes, 
we  need  to  engage  in  additional  analysis 
and  consult  with  other  Federal  agencies 
and  other  interested  groups.  Thus,  most 
of  the  conforming  changes  to  the  AFDC 
regulations  will  be  reserved  for  future 
rulemaking  efforts. 

The  IV-A  Oiild  Care  Prograna 

Secti<m  103(c)  of  PRWORA 
eliminated  the  child  care  provisions  that 
were  in  tide  IV-A  of  the  Social  Security 
Act  at  the  time  of  enactment.  Under 
section  116(c)  of  PRWORA,  the 
elimination  of  those  provisions  took 
effect  on  October  1, 1996.  The  new  child 
care  provisions  in  tide  VI  of  PRWORA 
took  effect  that  same  day. 

The  programs  eliminated  by 
PRWORA  were:  child  care  for  AFDC 
recipients  and  JOBS  participants  imder 
section  402(g)  of  the  Act,  transitional 
child  care  for  former  AFIX;  recipients 
under  section  402(g)  of  the  Act,  and 
child  care  for  at-risk  families  undw 
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section  402(i)  of  the  Act.  The  rules 
governing  these  three  programs  are 
found  at  parU  255,  256,  and  257  of 
Chapter  0.  In  this  rulemaking,  we  are 
removing  all  of  our  child  care 
regulations  in  these  parts. 

Section  603(b)  of  PRWORA  created  a 
new  section  418  of  the  Social  Security 
Act  that  provides  new  funding  for  child 
ca:-e  assistance  under  title  IV-A  of  the 
Social  Security  Act.  Child  care  funds 
provided  in  section  418  are  under  the 
control  of  the  lead  agency  in  the  State 
responsible  for  administering  the  Child 
Care  and  Development  Block  Grant 
(CCDBG)  program,  and  they  are  subject 
to  the  rules  of  that  program.  Together, 
we  refer  to  the  two  types  of  child  care 
funding  as  "The  Child  Care  and 
Development  Fund,"  or  CCDF. 

The  CCDBG  regulations  are  found  at 
45  CFR  part  98.  On  July  23.  1997,  ACF 
issued  an  NPRM  (at  62  FR  39610)  to  add 
the  new  IV-A  child  care  provisions  to 
part  98  and  address  the  other  changes 
necessitated  by  PRWORA. 

Note  that  some  of  the  provisions  in 
part  255  (i.e.,  §§  255.1(c).  255.1(d). 
2S5.1(h).  255.2(c).  255.2(d).  255.2(e). 
255.3(g).  255.3(h),  255.4(d),  and 
255.4(e))  address  supportive  services 
funded  under  the  JOBS  program.  We  are 
also  removing  all  )OBS-related 
provisions  in  the  regulations,  as 
discussed  below. 

Because  all  the  provisions  in  parts 
255  through  257  deal  with  either  child 
care  or  JOBS  supportive  services 
provisions  (or  both)  that  were 
eliminated,  we  are  removing  these  three 
parts  in  their  entirety. 

Job  Opportunities  and  Basic  Skills 
Training  (JOBS) 

Finally,  section  108(e)  of  PRWORA 
repeals  title  IV-F  of  the  Social  Security 
Act  (i.e.,  the  JOBS  program).  Under 
section  116  of  PRWORA.  this  repeal  is 
effective  at  the  same  time  as  the  repeal 
of  the  AFDC  program,  or  no  later  than 
July  1. 1997.  With  the  exception  of  the 
rules  on  JOBS  supportive  services, 
which  we  have  already  discussed,  the 
JOBS  rules  are  found  at  parts  250  and 
251  of  Chapter  II  of  title  45.  In  this 
rulemaking,  we  are  removing  these 
JOBS  regulations  in  their  entirety. 

Eflect  of  Rulemaking  on  Prior  or 
Pmding  Actions 

You  should  be  aware  that  the 
regulations  we  are  removing  still  would 
apply  with  respect  to  State  actions  and 
behavior  that  occurred  before  the 
effective  date  of  the  new  legislation. 
Under  the  transition  rules  of  PRWORA  . 
(see  section  116(b)(2)-(3)  of  the  Act),  the 
provisions  of  the  new  law  do  not  apply 
"with  respect  to  *     *     *  duties. 


functions,  rights,  claims,  penalties,  ot 
obligations  applicable  to  aid,  assistance, 
or  services  provided  before"  such 
effective  date.  They  also  do  not  apply  to 
"administrative  actions  and 
proceedings"  authorized  to  commence 
before  that  date. 

Thus,  the  regulatory  provisions  that 
we  are  removing  %vill  continue  to  apply 
to  State  actions  that  took  place  prior  to 
the  implementation  of  the  new 
programs,  and  we  would  base  any 
penalty,  disallowance,  or  claims  against 
the  State  on  such  regulations. 

General  Statutory  Authority 

We  are  publishing  these  rules  under 
the  general  authority  of  section  1102  of 
the  Social  Security  Act,  42  U.S.C.  1302. 
This  section  requires  publication  of 
rules  that  may  be  necessary  for  the 
efficient  administration  of  the  functions 
under  the  Social  Security  Act. 

Regulatory  Authority 

We  are  issuing  a  final  rule  rather  than 
a  notice  of  proposed  rulemaking 
because  we  have  determined,  for  good 
cause,  that  publication  of  a  proposed 
rule  and  solicitation  of  comments  is 
unnecessary.  This  final  nde  removes 
only  obsolete  provisions  and  programs. 

Furthermore,  this  final  rule  will  be 
effective  immediately  upon  publication. 
It  is  unnecessary  to  postpone  the 
effective  date  since  none  of  the 
provisions  being  removed  are  still  in 
effect,  and  no  time  for  implementation 
is  required. 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  prof>osed  rule  is  consistent 
with  these  priorities  and  principles. 

The  Executive  Order  encourages 
agencies,  as  appropriate,  to  provide  the 
public  with  meaningful  participation  in 
the  regulatory  process.  Such 
consultation  was  not  necessary  or 
appropriate  for  this  particular 
rulemaking  effort  bMiause  of  its 
technical  nature  in  removing  only 
obsolete  provisions. 

However,  we  will  be  engaging  in 
consultation  on  the  subsequent 
rulemaking  that  we  are  planning  to 
.  address  the  more  complex  conforming 
changes  to  the  AFDC  regulation. 

These  regulations  respond  to  the 
President's  directive  to  Federal  agencies 
regarding  their  responsibilities  under 
his  Regulatory  Reinvention  Initiative 
and  the  National  Periormance  Review 
by  cutting  obsolete  regulations  and    . 
getting  rid  of  yesterday's  government  It 


entails  no  increase  in  cost  or  burden  on 
State  and  local  governments  or  other 
entities. 

Regalatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  Ch.  6)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses  and. 
other  small  entities.  Small  entities  are 
defined  in  the  Act  to  include  small 
businesses,  small  non-profit 
organizations,  and  small  governmental 
entities.  Because  of  the  natiu«  of  this 
rule,  the  Secretary  certifies  that  it  will 
not  have  a  significant  impact  on  small 
entities. 

Papeiwotk  Reduction  Act 

This  rule  contains  no  information 
collection  activities  subject  to  review 
and  approval  by  the  Office  of 
Management  and  Budget  (OMB)  undeb 
the  Paperwork  Reduction  Act  of  1995. 

Unfunded  Mandates  Act 

The  Department  has  determined  that 
this  rule  is  not  a  significant  regulatory 
action  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

ListofSul^ects 

45  CFR  Part  205 

Administrative  practice  and 
procedure.  Aid  to  Families  with 
Dependent  Children,  Computer 
technology.  Grant  programs — social 
programs.  Penalties,  Public  assistance 
programs.  Reporting  and  recordkeeping 
requirements,  Wages. 

45  CFR  Part  232 

Aid  to  Families  with  Dependent 
Children,  Child  support  enforcement, 
Grant  programs — social  programs. 
Penalties,  Public  assistance  programs, 
Reporting  and  recordkeeping 
reqiurements. 

45  CFR  Part  233 

Aliens.  Grant  programs — social 
programs.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements. 

4SCFRPart235 

Aid  to  Families  with  Dependent 
Children,  Fraud,  Grant  programs — social 
programs.  Public  assistance  programs. 

45  CFn  Parts  250  and  251 

Aid  to  Families  with  Dependent 
Children.  Employment,  Grant 
programs — social  programs.  Manpower 
training  programs.  Reporting  and 
recordkeeping  requirements,  Vocational 
education. 
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45  CFR  Parts  255  and  256 

Aid  to  Families  with  Dependent 
Children,  Day  care,  Education  and 
training.  Employment,  Grant 
programs — social  programs. 

45  CFR  Part  257 

Day  care.  Grant  programs — social 
programs.  Reporting  and  recordkeeping 
requirements. 

(Catalogue  of  Federal  Domestic  Assistance 
Programs:  93.560— Family  Support  Payments 
to  States— Assistance  Payments;  93.561— Job 
Opportunities  and  Basic  Skills  Training 
OOBS);  93.574— Child  Care  for  Families  at 
Risk  of  Welfare  Dependency) 

Dated:  November  14, 1997. 
OUvia  A.  Golden. 
Assistant  Secretary  for  Children  and  Families. 

Under  the  authority  of  sections  116  of 
Pub.  L.  104-193  and  section  1302  of  the 
Social  Security  Act.  and  for  the  reasons 
set  forth  in  the  preamble,  we  are 
amending  Chapter  II  of  tide  45  of  the 
Code  of  Federal  Regulations,  as  follows: 

PART205-6ENERAL 
AOMINISTRAnON— PUBUC 
ASSISTANCE  PROGRAMS 

1.  The  authority  citation  for  Part  205 
continues  to  read  as  follows: 

Aothority:  42  U.S.C.  602,  603,  606,  608, 
1302,  and  1306(a). 

2.  Remove  sections  205.40  through 
205.43  (including  the  appendix  to 
§205.41)  and  205.146. 

PART  232--SPECIAL  PROVISIONS 
APPUCABLE  TO  TITLE  IV-A  OF  THE 
SOaAL  SECURITY  ACT 

1.  Remove  part  232  (including      * 
appendix  A). 

PART  233— COVERAGE  AND 
CONDITIONS  OF  EUGIBIIJTY  IN 
RNANaAL  ASSISTANCE  PROGRAMS 

1.  The  authority  citation  for  part  233 
continues  to  read  as  follows: 

Authority:  42  U.S.C  301, 602,  602  (note), 
606.  607, 1202. 1302, 1352,  and  1382  (note). 

2.  Remove  §233.120. 

PART  235— ADMINISTRATION  OF 
RNANCIAL  ASSISTANCE  PROGRAMS 

1.  The  authority  citation  for  part  235 
continues  to  read  as  follows: 

Anthority:  42  U.S.C.  603,  616,  and  1302. 

2.  Remove  §§  235.111,  235.112.  and 
235.113. 

PART  250-JOB  OPPORTUNITIES  AND 
BASIC  SKILLS  TRAINING  PROGRAM 

1.  Remove  part  250. 


PART  251— PROGRAM  PARTICIPANT 
EMPLOYMENT  PROTECTION 

1.  Remove  part  251. 

PART  2S5— CHILD  CARE  AND  OTHER 
WORK-RELATED  SUPPORTIVE 
SERVTCES  DURING  PARTK»PATION  IN 
EMPLOYMENT,  EDUCATK)N,  AND 
TRAINING 

1.  Remove  part  255. 

PART  256— TRANSITIONAL  CHILD 
CARE 

1.  Remove  part  256. 

PART  257-iAT-RISK  CHILD  CARE 
PROGRAM 

1.  Remove  part  257. 

(FR  Doc.  97-31770  Filed  12-4-97;  8:45  im] 
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DEPARTMENT  OF  TRANSPORTATION 

CoastGuard 

46  CFR  Pafts  170, 171,  and  173  and 
Chapter  I,  Subch^ters  K  and  T 

ICGD85-08(q 

RM  ^15-AC  22 

Small  Pasaenger  Vasaal  Inspection 
and  Certification;  Correction 

AQENCY:  Coast  Guard.  DOT. 
ACTION:  Correcting  amendments. 


September  30. 1997  (62  FR  51326), 
completely  revising  its  r^ulations  in  46 
CFR  parts  170, 171,  and  173  and 
Chapter  I,  Subchapters  K  and  T  which 
affect  small  passenger  vessels  of  less 
than  100  gross  tons. 

An  incorrect  document  was 
inadvertenUy  sent  to  the  Federal 
Register.  As  published,  the  final  rule 
contains  information  in  its  preamble 
and  errors  in  the  regulations  that  may 
prove  to  be  misleacSng.  Parts  of  the 
preamble  need  to  be  clarified  and  the 
regulations  need  to  be  corrected.  These 
corrections  merely  conform  the  final 
rule  to  the  document  approved  by  the 
Commandant.  USCG,  DOT  and  CK^fB. 

The  Coast  Guard  acknowledges  that 
publishing  these  correcting  amendments 
immediately  after  publication  of  the 
final  rule  may  confuse  owners  and 
operators  of  small  passenger  vessels. 
Therefore,  the  Coast  Guard  will  make 
available  via  the  Internet  or  upon 
request  a  copy  of  the  final  rule  as  it  was 
to  have  been  published.  The  Internet 
address  is  provided  under  ADDRESSES.  A 
copy  of  the  final  rule  may  also  be 
obtained  by  calling  the  Coast  Guard  at 
202-267-1181  or  by  writing  to  the  Coast 
Guard  at  the  address  provide  undm 


StiMMARY:  This  dociunent  contains 
corrections  to  the  final  rule  (CGD  85- 
080]  which  was  published  on 
September  30,  1997  (62  FR  51326).  The 
rule  completely  revised  Coast  Gtiard 
regulations  that  affect  small  passenger 
vessels  of  less  than  100  gross  tons  in  46 
CFR  parts  170. 171. 173  and  Chapter  I. 
Subchapters  K  and  T. 
DATES:  Effective  on  December  5, 1997. 
ADDRESSES:  A  copy  of  the  final  rule  as 
indicated  in  the  preamble  may  be 
obtained  via  the  Internet  at  hvtpj/ 
www.dot.gov/dotinfo/uscg/hq/g-m/ 
nmc/regs/fr97/9_16.htm  or  by  writing 
Commandant  (G-MSO-2),  U.S.  Coast 
Guard  lieadquarters.  2100  Second  Street 
SW.,  Washin^on.  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Eric  P.  Christensen,  Project 
Manager,  Office  of  Operating  and 
Environmental  Standards,  (G-MSO-2), 
phone  202-267-1181.  telefax  202-267- 
4570. 

SUPPt^MENTARY  INPORMATION: 

Need  for  Correction 

The  Coast  Guard  published  a  final 
rule  in  the  Federal  Register  on 


For  further  clarification,  the  codified 
version  in  the  CFR  dated  October  1, 
1997,  will  contain  an  editorial  note  at 
the  end  of  each  part  or  section  affected 
that  it  has  been  corrected  by  amendment 
published  in  the  Federal  Register  on 
December  5, 1997. 

Correction  of  the  Preamble 

In  rule  FR  Doc.  97-25599  published 
on  September  30,  1997  (62  FR  51326), 
make  the  following  corrections  to  the 
preamble: 

1.  On  page  51328,  first  column, 
paragraph  (7),  second  sentence,  remove 
the  "resolved"  and  add,  in  its  place,  the 
word  "addressed". 

2.  On  page  51328,  third  column, 
paragraph  (c).  remove  the  text  and  add. 
in  its  place,  the  following: 

"A  recenUy  published  internal 
instruction  tided  "RISK  BASED 
DEaSION-MAKING  &  G-M  BUSINESS 
PLAN  GOALS"  provides  technical  and 
administrative  guidance  to  the  field  on 
how  risk  assessment  and  management 
can  and  should  be  used  in  support  of 
Commandant  (G-M)'8  Business  Plan 
goals." 

3.  On  page  51329,  third  column, 
paragraph  (7),  line  27,  after  die  word 
percent,  add  the  words  "passenger 
increase". 

4.  On  page  51330,  second  column, 
after  paragraph  (15),  add  the  following: 

"(16)  The  Coast  Guard  has  added  a 
definition  for  wood  vessel  in  subchapter 
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T  to  clarify  which  types  of  wood 
constniction  are  subiect  to  additional 
•ubdivision  and  lifesaving  requirements 
presented  in  the  IFR.  The  casualty  data 
used  throughout  this  rulemaking  to 
justify  the  need  for  additional 
requirements  for  vessels  constructed  of 
wood  shows  the  vessels  involved  were 
built  using  "traditional"  plank-on-frame 
construction  techniques.  This  type  of 
construction  requires  the  use  of 
mechanical  fiostenings  to  maintain  the 
integrity  of  the  hull  structure.  The  loss 
of  fisstener  structural  integrity  can  result 
in  the  "springing"  of  one  or  more  planks 
and  lead  to  catastrophic  flooding.  It  is 
this  type  of  construction  that  the  Coast 
Guard  has  determined  requires 
additional  subdivision  or  lifssaving 
equipment  requirements  to  provide  an 
equivalent  level  of  safety  to  steel, 
aluminum,  and  FRP  construction.  Many 
wood  vessels  have  been  constructed 
using  cold  molded,  edge-glued  epoxy, 
FRP  over  plywood,  and  other  composite 
construction  techniques  that  do  not  rely 
on  mechanical  fasteners  to  maintain 
hull  integrity.  Although  these  vessels 
are  considered  wood  vessels  for  the 
purpose  of  certification,  they  will  not  be 
required  to  meet  the  additional 
subdivision  and  lifesaving  requirements 
contained  in  Parts  179  and  180. 
respectively." 

5.  On  page  51330,  second  coliunn. 
under  Sections  1 14.540  and  1 75.540 
Equivalents,  remove  the  words  "and 
175.540"  &om  the  heading,  and  remove 
the  words  "and  175.540(b)"  from  the 
text  of  the  section. 

6.  On  page  51334,  first  column,  under 
Sectitm  116.438  StaiTtovmn.  Stairways, 
Ladders,  and  Elevators,  add  a  new 
paragraph  (1)  to  read  as  follows: 

"(1)  As  previously  discussed  under 
sections  144.110  and  175.110.  the  Coast 
Guard  has  added  a  new  paragraph  (a)  to 
$  1 16.438  for  vessels  carrying  over  600 
passengers  or  with  overnight 
accommodations  for  more  than  49 
passengers.",  and  renumbered 
paragraphs  (1).  (2).  and  (3)  as  (2).  (3). 
and  (4).  respectively. 

7.  On  page  51334.  second  column, 
under  Section  116.500  Means  of  Escape, 
in  the  heading  remove  the  words 
"Section  116.500"  and  add.  in  their 
place,  the  words  "Sections  116.500  and 
177.500";  and  remove  the  text  and  add. 
in  its  place,  the  following: 

"Paragraphs  116.500(k)(l)  and 
177.500())(1)  are  revised  to  indicate  that 
a  ladder  and  a  deck  scuttle  are 
acceptable  as  a  second  means  of  egress 
from  crew  spaces  on  any  vessel, 
regardless  of  length.  Difficulty  has  been 
encountered  in  the  application  of 
paragraph  (h)  in  subchapter  K.  In  the 
IFR.  this  paragraph  indicated  that  the 


mayiifiiiin  allowable  travel  distance  to  a 
means  of  egress  could  not  exceed  46 
meters  (150  ft).  Means  of  egress  is  (and 
was  in  the  IFR)  defined  as  "a 
continuous  and  unobstructed  way  of 
exit  travel  from  any  point  in  a  vessel  to 
an  emberkstion  station  or  area  of 
refuge."  The  intent  of  §  116.500(h)  is  to 
limit  the  distance  of  travel  to  a  protected 
area,  such  as  a  stairway,  area  of  refuge, 
or  embarkation  station.  Section 
lie.500(h)  is  revised  to  clarify  that 
travel  distance  to  an  exit  may  not 
exceed  46  meters,  measured  as  actual 
walking  distance.  A  definition  was 
added  to  §  114.400  to  define  "exit"  as 
either  an  area  protected  as  a  stairway,  or 
a  door  which  leads  to  an  area  of  refuge 
or  an  embarkation  station.  Sections 
116.500(p)(l)  and  177.500  {o)(l)  are 
amended  to  change  the  maximum 
dimension  for  a  space  that  is  permitted 
to  have  a  single  means  of  escape  from 
3.6  meters  to  30  square  meters  to  be 
consistent  with  other  subchapters. 

8.  On  page  51335,  first  column,  under 
Section  1 77.900  Deck  Rails,  in  the 
heading  remove  the  word  "Section"  and 
add,  in  its  place,  the  words  "Sections 
116.900  and";  and,  in  the  last  sentence 
of  paragraph  (1)  after  the  word 
"spacing",  add  the  words  "or  wire 
mesh". 

9.  On  page  51336.  first  column,  under 
Section  1 78.330  Simplified  Stability 
Proof  Test,  remove  the  text  and  add,  in 
its  place,  the  following: 

"The  Coast  Guard  has  re-evaluated 
this  section.  The  simplified  stability  test 
on  passenger  vessels  less  than  65  feet  is 
done  in  accordance  nvith  §  178.330 
(§  171.030  in  subchapter  S  for  old 
subchapter  T).  The  traditional  method 
for  conducting  the  simplified  test  is 

!>rovided  on  Coast  Guard  form  CG-4006 
Rev.  8-79).  This  form  dates  back  to 
"Ancient"  subchapter  T  in  $  179.10-1, 
but  the  language  in  new  subchapter  T  is 
quite  similar.  Basically,  the  total  weight 
of  all  persons  and  other  loads  are  to  be 
on  board  and  "distributed  so  as  to 
provide  normal  operating  trim  and  to 
simulate  the  vertical  center  of  gravity 
(VCG).  causing  the  least  stable  condition 
that  is  likely  to  occur  in  service."  Form 
CG-4006  goes  one  step  further.  On  page 
2  of  8.  paragraph  (2).  tne  weight 
distribution  on  board  a  vessel  "having 
one  upper  deck  above  the  main  deck 
available  to  passengers  *  *  *."  has  an 
additional  safety  factor  thrown  in  that  is 
not  ciinently  taken  from  or  referenced 
in  the  regulations.  The  weight  located 
on  the  one  upper  deck  is  the  equivalent 
of  1.33  times  the  actual  weight  of 
passengera  to  be  located  there.  The 
rationale  for  doing  so  is  understood, 
however,  one  problem  is  it  appears 
"arbitrary"  %vith  no  refiarence  in  the 


regulations  and  no  other  apparent  besia. 
It  certainly  does  help  to  ensure  the 
conservatism  of  the  test,  which  has  been 
proven  by  the  test  of  time  since  it 
appean  no  subchapter  T  boats  have 
been  lost  due  to  stability  based  upon 
this  simple  stability  test.  The  Coast 
Guard  affirms  keeping  the  1.33  safety 
factor  for  weight  distribution  on  the 
upper  deck,  and  has  placed  it  in 
§  178.330(a)(4)  of  subchapter  T  and 
§  171.030(c)  in  subchapter  S." 

10.  On  page  51337,  second  column, 
under  Sections  117.71  and  180.71  Life 
Jackets,  paragraph  (1).  in  line  12  after 
the  number  $  122.604.  add  the  words 
"and  185.604",  and  at  the  end  of 
paragraph  (1).  add  the  following 
sentence:  "Paragraph  (e)  has  been  added 
to  both  sections  to  reference  the 
appropriate  marking  requirements." 

11.  On  page  51339.  first  column, 
under  Sections  118.300  and  181.300 
Fire  Pumps,  add  a  new  paragraph  (1)  to 
reed  as  follows: 

"(1)  As  previously  discussed  in 
§$  114.110  and  175.110,  the  Coast  Guard 
amends  $  1 18.300(c)  by  requiring 
vessels  carrying  more  than  600 
passengera  to  comply  with  subchapter  H 
fire  pump  requirements.":  at  the  end  of 
the  last  sentence  of  paragraph  (1)  after 
the  word  "deleted"  add  the  words 
"from  paragraph  (e)  in  both 
Bubcliapters";  and  renumber  paragraph 
(1).  (2).  and  (3)  as  (2),  (3).  and  (4). 
respectively. 

12.  On  page  51341,  second  column, 
before  Section  183.322  Multiple 
Generators,  add  a  new  section  to  read  as 
follows: 

"Section  120.312  Power  sources  on 
vessels  of  more  than  19.8  meters  (65 
feet)  in  length  with  overnight 
accommodations  for  more  than  49 
passengers. 

As  previously  discussed  in  §§  114.110 
and  175.110,  the  Coast  Guard  amends 
the  title  of  this  section  to  include 
vessels  carrying  more  than  600 
passengera." 

13.  On  page  51341,  third  column, 
under  Section  120.432  and  183.432 
Emergency  Lighting,  add  the  following 
paragraph  to  the  end  of  the  section: 

"As  previously  discussed  in 
S§  114.110  and  175.110,  the  Coast  Guard 
amends  §  120.432(c)  to  include  vessels 
carrying  mora  than  600  passengers." 

14.  On  page  51341^  third  colimm, 
after  Section  120.432^md  183.432 
Emergency  Lighting,  add  a  new  section 
to  read  as  follows: 

"Section  120.434  Lifeboat  and  liferafi 
floodlights  on  vessels  of  more  than  19.8 
meters  (65  feet)  in  iengt/i  with  overnight 
accommodations  for  more  than  49 
passengers. 
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As  previously  discussed  in  §§  114.110 
and  175.110,  the  Coast  Guard  amends 
§  120.434  to  include  vessels  carrying 
more  than  600  passengers." 

15.  On  page  51341,  third  column, 
under  Sections  121.220  and  183.220 
Cooking  Equipment,  in  the  beading 
delete  the  number  "183.220"  and  add. 
in  its  place,  the  number  "184.220". 

16.  On  page  51344.  second  coliunn, 
paragraph  (7).  line  3.  after  the  word 
"handrails",  add  the  words  "should  be 
required  to  notify  passengers  of  the 
dangera  of  low  rails". 

17.  On  page  51345.  firet  column, 
under  Section  122.604  Lifesaving 
Equipment  Markings,  in  the  heading 
delete  the  words  "Section  122.604"  and 
add,  in  their  place,  the  words  "Sections 
122.604  and  185.604  and";  and  add  two 
new  paragraphs  at  the  end  of  the  section 
to  read  as  follows: 

"One  comment  stated  that  the 
prescriptive  lettering  requirements  for 
lifesaving  equipment  were  unnecessary 
and  not  consistent  with  the  subchapter 
WIFR. 

The  Coast  Guard  agrees,  and  has 
revised  both  sections  by  deleting 
prescriptive  minimum  letter  size 
requirements." 

18.  On  page  51345,  second  column,  in 
Part  171— Special  Rules  Pertaining  to 
Vessels  Carrying  Passengers,  line  23 
after  the  words  "subpart  K".  add  the 
words  "of  part  116." 


List  of  Subjects 

46  CFR  Parts  114  and  1 75 

Incorporation  by  reference.  Marine 
safety.  Passenger  vessels,  Reporting  and 
recordkeeping  requirements. 

46  CFR  Parts  1 15  and  1 76 

Fire  prevention.  Marine  safety. 
Passenger  vessels.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Parts  116.  117,  119.  171.  178. 
179. 180.  and  182 

Marine  safety.  Passenger  vessels. 

46  CFR  Parts  1 18  and  181 

Fire  prevention.  Marine  safety. 
Passenger  vessels. 

46  CFR  Parts  120  and  183 

Electric  power.  Marine  safefy. 
Passenger  vessels. 

46  CFR  Parts  121  and  184 

Communications  equipment.  Marine 
safefy.  Navigation  (water).  Passenger 
vessels. 

46  CFR  Parts  122  and  185 

Alochol  and  alcoholic  beverages. 
Drugs.  Hazardous  materials.  Marine 
safefy.  Navigation  (water).  Passenger 


vessels.  Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  170 

Marine  safefy,  Reporting  and 
recordkeeping  requirements,  Vessels. 

46  CFR  Part  173 

Marine  safefy.  Vessels. 

46  CFR  Part  177 

Marine  safefy,  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements. 

Correction  of  Rqpilatory  Text 

Accordingly.  46  CFR  parts  170, 171, 
and  173  and  Chapter  I,  Subchapters  K 
and  T  are  corrected  by  making  the 
following  correcting  amendments: 

SUBCHAPTER  K— SMALL 
PASSENGER  VESSELS  CARRYING 
MORE  THAN  150  PASSENGERS  OR 
WITH  OVERNIGHT 

ACCOMMODATIONS  FOR  MORE  THAN 
49  PASSENGERS 

PART  114-<SENERAL  PROVISIONS 

1.  The  authorify  citation  for  part  114 
continues  to  read  as  follows: 

Authority:  46  U.S.C  2103.  3306;  49  U.S.C. 
App.  1804;  49  CFR  1.45.  1.46.  Sec.  114.900 
also  issued  under  44  U.S.C.  3507. 

f  114.400    [Corrected] 

2.  In  §  114.400(b),  in  the  definition  for 
"High  Speed  Craft",  in  the  equation 
"V=3.7  X  displ'«7  H".  add  a  decimal 
point  before  the  number  "1667". 

PART  116— CONSTRUCTION  AND 
ARRANGEMENT 

3.  The  authority  citation  for  part  116 
contiitfMlo  read  as  follows: 


tiJNic 
nq^nty:  < 


AaUPll;:  46  U.S.C.  2103.  3306;  E.O. 
12234,  45  FR  58801,  3  CFR.  1980  Comp..  p. 
277;  49  CFR  1.46. 

1116.439    [Correeled] 

4.  In  §  116.439(e),  remove  the  word 
"etc."  and  add,  in  its  place,  the  words 
"or  other  obstructions". 

S  116.500    [Correclad] 

5.  In  §  116.500(h),  remove  the  word 
"be"  immediately  before  the  number 
"46". 

PART  117— UFESAVING  EQUIPMENT 
AND  ARRANGEMENTS 

6.  The  authorify  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103.  3306:  E.O. 
12234,  45  FR  58801,  3  CFR  1980  Comp.,  p. 
277;  49  CFR  1.46. 


f  117.130    [Conedacg 

7.  hi  S  117.130(b),  remove  the  words 
"part  160,  subparts  160.062  or  160.162. 
of  this  chapter"  and  add.  in  their  place, 
the  words  "approval  series  160.062  or 
160.162". 

f  117.150    [Corradwg 

8.  hi  §  117.150(a).  remove  the  words 
"part  160.  subpart  160.163,  of  this 
chapter"  and  add.  in  their  place,  the 
words  "approval  series  160.163",  and 
remove  the  words  "part  160.  subpart 
160.175,  of  this  chapter"  and  add.  in 
their  place,  the  words  "approval  series 
160.175". 

§117.175    [Corrected] 

9.  hi  §  117.175(f)(4).  remove  the  words 
"part  161.  subpart  161.010,  of  tiiis 
chapter"  and  add.  in  their  place,  the 
words  "approval  series  161.010". 

§117.200    [Corrwiwq 

10.  to  §  117.200.  in  paragraph  (aMD, 
remove  the  words  "part  160,  subpart 
160.151,  of  this  chapter,"  and  add,  m 
their  place,  the  words  "approval  series 
160.151";  in  paragraph  (a)(2).  remove 
the  words  "part  160,  subpart  160.027.  of 
this  chapter."  and  add,  in  their  place, 
the  words  "approval  series  160.027"; 
and  in  paragraphs  (a)(3)  and  (a)(4). . 
remove  the  words  "part  160.  subpart 
160.010.  of  this  chapter."  and  add,  in 
their  place,  the  words  "approval  series 
160.010". 

§117.210    [Correclad] 

11.  to  §  117.210(c),  remove  the  words 
"complying  with  part  160,  subpart 
160.056,  of  this  chapter"  and  add.  in 
their  place,  the  words  "approved  under 
approval  series  160.056".  and  remove 
the  words  "part  160.  subpart  160.156.  of 
this  chapter"  and  add.  m  their  place,  the 
words  "approval  series  160.156". 

PART  lia-RRE  PROTECTION 
EQUIPMENT 

12.  The  authorify  citation  for  part  118 
contmues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306;  E.O. 
12234.  45  FR  58801.  3  CFR.  1980  Comp..  p. 
277;  49  CFR  1.46. 

§118.320    [CorrMMd] 

13.  to  §  118.320(c)(1),  remove  the 
words  "part  162,  subpart  162.027,  of 
this  chapter"  and  add,  in  their  place,  the 
words  "approval  series  162.027". 

PART  121^VESSEL  CONTROL  AND 
MISCELLANEOUS  SYSTEMS  AND 
EQUIPMENT 

14.  The  authorify  citation  for  part  121 
contmues  to  read  as  follows: 
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AHthority:  46  US  C.  2103.  3300:  E.O. 
12234.  45  FR  58801.  3  CFR.  1980  Comp..  p. 
277:49CFR  1.46. 

§121.710    (Correctedl 

15.  In  S  121.710.  remove  the  words 
"part  160.  subpart  160.041,  of  this 
chapter"  and  add,  in  their  place,  the 
words  "approval  series  160.041". 

PART  122— OPERATIONS 

16.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

AallMrity:  46  U  S  C.  2103.  3306,  6101:  E.O. 
12234.  45  FR  58801.  3  CFR.  1980  Comp..  p. 
277:  49  CFR  1.46. 

§122.604    [CorrMled) 

17.  In  §  122.604.  in  paragraph  (a) 
introductory  text,  remove  the  words  "at 
least  76  millimeters  (3  inches)  high":  in 
paragraph  (d),  add  the  words  "and 
numbers"  after  the  word  "letters"  and 
remove  the  words  "in  letters  and 
numbers  at  least  40  millimeters  (1.5 
inches)  high";  in  paragraph  (e) 
introductory  text  add  tho  words  "and 
numbers"  after  the  word  "letters"  and 
remove  the  words  "in  letters  and 
numbers  at  least  40  millimeters  (1.5 
inches)  high". 


SUBCHAPTER  T-SMALL 
PASSENGER  VESSELS  (UNDER  100 
GROSS  TONS) 

PART  175— GENERAL  PROVISIONS 

18.  The  authority  citation  for  part  175 
continues  to  read  as  follows: 

Airtkority:  46  U.S.C.  2103,  3306:  49  U.S.C 
App.  ia04:  49  CFR  1.45. 1.46.  Sac  175.900 
also  issued  under  44  U.S.C.  3507. 

19.  In  §  175.400.  in  the  definition  for 
"High  Speed  Craft",  in  the  equation  "V 

=  3.7  X  displ  '**''  h".  add  a  decimal  point 
before  the  number  "1667",  and  add.  in 
alphabetical  order,  a  definition  for 
"wood  vessel"  to  read  as  follows: 


§175.400    Daflnittons  ol 


In  this 


IVood  vessel  means,  for  the  purposes 
of  subdivision  and  lifesaving  equipment 
requirements  in  this  subchapter,  a 
traditionally-built,  plank-on-frame 
vessel,  where  mechJonical  fasteners 
(screws,  nails,  trunnels)  area  used  to 
maintain  hull  integrity. 


PART  177— CONSTRUCTION  AND 
ARRANGEMENT 

20.  The  authority  citation  for  part  177 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306:  E.O. 
12234,  45  FR  58801.  3  CFR,  1980  Comp.,  p. 
277;  49  CFR  1.46. 

21.  In  §  177.500,  in  paragraph  (j)(l). 
remove  the  last  word  "and"  and  add,  in 
its  place,  the  word  "or";  and  revise 
paragraph  (o)(l)  to  read  as  follows: 

§177.500    Maana  of  escape. 

•        «        •        •        • 

(o)*  •  • 

(1)  The  space  has  a  deck  area  less  than 
30  sqiiare  meters  (322  square  feet); 


PART  178— INTACT  STABILITY  AND 
SEAWORTHINESS 

22.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Anthority:  43  U.S.C  1333;  46  U.S.C  2103. 
3306:  E.O.  12234.  45  FR  58801,  3  CFR,  1980 
Comp.,  p.  277;  49  CFR  1.46. 

§178.330    [Corrsctad] 

23.  In  %  178.330(a)(4)(v),  remove  the 
equation 


"Weight  on  Upper  Deck  = 


xl.33' 


i  of  Passengers  on  Upper  Deck    Wt  per  Passenger 
and  add,  in  its  place,  the  following  equation: 

"Weight  on  Upper  Deck  =  (#  of  Passengers  on  Upper  Deck)  x  (Wt  per  Passenger)  x  1.33". 


PART  180— LIFESAVING  EQUIPMENT 
AND  ARRANGEMENTS 

24.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2104,  3306:  E.O. 
12234.  45  FR  58801,  3  CFR,  1980  Comp..  p. 
277;  49  CFR  1.46. 

§180.130    [Corractad] 

25.  In  §  180.130(b).  remove  the  words 
"part  160.  subparts  160.062  or  160.162. 
of  this  chapter"  and  add,  in  their  place, 
the  words  "approval  series  160.062  or 
160.162". 

§180.210    (Corractad] 

26.  In  §  180.210(d),  remove  the  words 
"complying  with  approval  series 
160.056"  and  add,  in  their  place,  the 
words  "approved  under  approval  series 
160.156". 

PART  185— OPERATIONS 

27.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306.  6101;  E.O. 
12234.  45  FR  58801.  3  CFR.  1980  Comp..  p. 
277;  49  CFR  1.46. 


§186.004    [Corrwrtad] 

28.  In  §  185.604,  in  paragraph  (a) 
introductory  text,  remove  the  words  "at 
least  76  millimeters  (3  inches)  high";  in 
paragraph  (d),  add  the  words  "and 
numbers"  after  the  word  "letters"  and 
remove  the  words  "in  letters  and 
numbers  at  least  40  millimeters  (1.5 
inches)  high";  and,  in  paragraph  (e) 
introductory  text,  add  the  words  "and 
numbers"  after  the  word  "letters"  and 
remove  the  words  "in  letters  and 
numbers  at  least  40  millimeters  (1.5 
inches)  high". 

Dated:  December  1,  1997. 
Joaeph  ].  Angelo, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
(FR  Doc.  97-31895  Filed  12-4-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Sarvica 

50  CFR  Pmn  17 
RiN  1016-AC32 

Endangered  and  Thraatened  Wlldlifa 
and  Plants;  Datarmlnatlon  of 
Endangered  Status  for  tfia  Callippa 
Silvarspot  Buttarfly  and  the  Bahran'a 
Silvarspot  Buttarfly  and  Thraatanad 
Statua  for  tha  Alamada  Whipsnaka 

aoency:  Fish  and  Wildlife  Service, 

Interior. 

ACTKM:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service]  determines  endtmgered  status 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act)  for  the 
callippe  silvarspot  butterfly  [Speyeria 
callippe  callippe]  and  Behren's 
silvarspot  butterfly  (Speyeria  zerene 
behrensii)  and  threatened  status  for  the 
Alameda  whipsnake  (Alameda  striped 
racer)  [Masticophis  lateralis 
euryxanthus).  The  callippe  silverspot 
buttarfly  is  found  at  two  sites  on 
grasslands  in  the  San  Francisco  Bay 


area.  Behren's  silverspot  butterfly  is 
found  within  coastal  terrace  prairie  at 
one  site  in  southern  Mendocino  County. 
These  butterflies  are  imperiled  by 
overcollecting,  urban  development, 
alien  plant  invasion  and  competition, 
and  excessive  livestock  grazing.  The 
Alameda  whipsnake  occurs  in  the 
northern  coastal  scrub  and  chaparral 
habitats  ofXIontra  Costa  and  Alameda 
counties.  This  snake  and  its  associated 
habitat  are  threatened  by  fire 
suppression  and  related  wildfire 
problems  associated  with  lack  of  ftiel 
reduction,  urban  development,  genetic 
isolation,  and  excessive  livestock 
grazing.  This  rule  implements  Federal 
protection  and  recovery  provisions 
afforded  by  the  Act  for  these  animals. 
DATES:  Effective  December  5, 1997. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours,  at  the  Sacramento  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  3310  El 
Camino  Ave.,  Suite  130,  Sacramento, 
California  95821. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Westphal  or  Diane  Windham,  staff 
biologists,  at  the  above  address  or  by 
telephone  (916/979-2725). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  callippe  silverspot  butterfly 
[Speyeria  callippe)  is  a  member  of  the 
brush  foot  family  (Nymphalidae).  The 
animal  was  described  by  ).A.  Boisduval 
(1852)  from  specimens  collected  during 
the  month  of  June  by  Pierre  Lorquin  in 
San  Francisco,  California  (dos  Passos 
and  Grey  1947).  It  is  a  medium  sized 
butterfly  with  a  wingspan  of 
approximately  5.5  centimeters  (cm)  (2.2 
inches  (in)).  The  upper  wings  are  brown 
with  extensive  black  spots  and  lines, 
and  the  basal  areas  are  extremely 
melanic  (dark-colored).  Wing 
undersides  are  brown,  orange-brown, 
and  tan  with  black  lines  and  distinctive 
black  and  bright  silver  spots.  Basal  areas 
of  the  wings  and  body  are  densely 
pubescent  (hairy). 

Tha  discal  area  on  the  upper  hind 
wings  of  the  callippe  silverspot  butterfly 
is  a  darker,  more  extensive  yellow  than 
on  the  related  Lilian's  silverspot 
butterfly  [Speyeria  callippe  liliana).  The 
callippe  silverspot  butterfly  is  larger  and 
has  a  darker  ground  color  with  more 
melanic  areas  on  the  basal  areas  of  the 
wings  than  Comstock's  silverspot 
butterfly  [Speyeria  callippe  comstocki), 
another  related  taxon. 

The  callippe  silverspot  butterfly  is 
found  in  native  grassland  and  associated 
habitats  (Thomas  Raid  Associates  1982; 
Steiner  1990;  Mattoon,  in  litt.. 


November  22, 1992).  The  females  lay 
their  eggs  on  the  dry  remains  of  the 
larvae  foodplant,  Johnny  jump-up  [Viola 
pedunculata],  or  on  the  surrounding 
debris  (Arnold  1981,  Thomas  Reid 
Associates  1982).  Within  about  1  week 
of  hatching  the  larvae  eat  their  egg 
shells.  The  caterpillars  wander  a  short 
distance  and  spin  a  silk  pad  upon  which 
they  pass  the  summer  and  winter.  The 
larvae  are  dark  colored  with  many 
branching  sharp  spines  on  their  backs. 

The  caterpillars  immediately  seek  out 
the  foodplant  upon  termination  of  their 
diapause  in  the  spring.  In  May,  after 
having  gone  through  five  instars.  each 
larva  forms  a  pupa  within  a  chamber  of 
leaves  drawn  together  with  silk.  Adults 
emerge  in  about  2  weeks  and  live  for 
approximately  3  weeks.  Depending 
upon  environmental  conditions,  the 
flight  period  of  this  single-brooded 
butterfly  ranges  bom  mid-May  to  late 
July.  The  adults  exhibit  hilltopping 
behavior,  a  phenomenon  in  which 
males  and  virgin  or  multiple-mated 
Rmales  seek  a  topographic  summit  on 
which  to  mate  (Shields  1967). 

Arnold  (1983. 1985)  conducted 
taxonomic  studies  on  the  subspecies  of 
Speyeria  callippe  using  wing  characters. 
He  concluded  that  the  species  consisted 
of  3  subspecies  rather  than  the  widely 
recognized  and  accepted  16  subspecies. 
Based  on  his  study,  the  range  of 
Speyeria  callippe  callippe  would  extend 
from  Oregon  to  southern  California  and 
east  into  the  Great  Basin  (Arnold  1985). 
A  comprehensive  analysis  of  this 
species  found  that  the  original 
classification  remains  more  appropriate 
and  that  subspecies  callippe  is  restricted 
to  the  San  Francisco  Bay  region 
(Hammond  1986;  Murphy  undated).  The 
Service  recognizes  the  conclusions  of 
Hammond  (1986)  and  the  distribution  of 
the  callippe  silverspot  butterfly  as 
described  by  Sterling  Mattoon  (S. 
Mattoon,  in  litt.,  November  22,  1992). 
The  callippe  silverspot  butterfly  is 
known  from  14  historic  populations  in 
the  San  Francisco  Bay  region.  The 
historic  range  of  the  callippe  silverspot 
butterfly  includes  the  inner  Coast 
Ranges  on  the  eastern  shore  of  San 
Francisco  Bay  bom  northwestern  Contra 
Costa  County  south  to  the  Castro  Valley 
area  in  Alameda  County  (S.  Mattoon,  in 
litt..  November  22, 1992).  On  the  west 
side  of  the  Bay,  it  ranged  from  San 
Francisco  south  to  the  vicinity  of  La 
Honda  in  San  Mateo  County.  Five 
colonies,  including  the  one  located  at 
Twin  Peaks  in  San  Francisco  have  been 
extirpated  for  a  variety  of  reasons. 
Currentiy,  extant  colonies  are  known 
only  bom  private  land  op  San  Bnmo 
Mountain  in  San  Mateo  Counl^,  and  a 


city  park  in  Alameda  County  (S. 
Mattoon,  in  litt.,  November  22,  1992) 


ze, 


B'*pn's  silverspot  butterfly  [Speyeria 
'nSStbehrensii]  is  also  a  member  of  the 
brush  foot  family  (Nymphalidae). 
William  H.  Edwards  described  this 
taxon  in  1869  based  on  an  adult  male 
collected  by  an  unknown  lepidopterist 
in  Mendocino,  California  (Edwards 
1869,  dos  Passos  and  Grey  1947).  It  is 
a  medium-sized  butterfly  with  a 
wingspan  of  approximately  5.5  cm  (2.2 
in).  The  upper  surfaces  are  golden 
brown  with  numerous  black  spots  and 
lines.  Wing  imdersides  are  brown, 
orange-brown,  and  tan  with  black  lines 
and  distinctive  silver  and  black  spots. 
Basal  areas  of  the  wings  and  body  are 
densely  pubescent. 

Behren's  silverspot  butterfly  is  similar 
in  appearance  to  two  other  subspecies  of 
Speyeria  zerene  (Howe  1975,  Hammond 
1980,  McCorkle  and  Hammond  1988). 
The  Oregon  silverspot  butterfly 
[Speyeria  zerene  hippolyta),  federally 
listed  as  threatened,  has  lighter  basal 
suffusion  on  the  upper  sides  of  the 
wings  than  Behren's  silverspot  butterfly. 
Another  related  taxon,  the  endangered 
Myrtle's  silverspot  butterfly  [Speyeria 
zerene  myrtleae)  is  larger  in  size  and 
also  lighter  in  color  than  Speyeria 
zerene  behrensii. 

Behren's  silverspot  butterfly  inhabits 
coastal  terrace  prairie  habitat.  The  life 
histdry  of  Behren's  silverspot  butterfly 
is  similar  to  the  callippe  silverspot 
butterfly.  The  females  lay  their  eggs  in 
the  debris  and  dried  stems  of  the  larval 
foodplant,  violet  [Viola  adunca) 
(McCoride  1980,  McCorkle  and 
Hammond  1988).  Upon  hatching,  the 
caterpillars  wander  a  short  distance  and 
spin  a  silk  pad  upon  which  they  pass 
the  fall  and  winter.  The  larvae  are  dark- 
colored  with  many  branching,  sharp 
spines  on  their  backs.  The  caterpillars 
immediately  seek  out  the  foodplant 
upon  termination  of  their  diapause  in 
the  spring.  They  pass  through  five 
instars  before  forming  a  pupa  within  a 
chamber  of  leaves  that  they  draw 
together  with  silk.  The  adults  emerge  in 
about  2  weeks  and  live  for 
approximately  3  weeks.  Depending 
upon  environmental  conditions,  the 
flight  period  of  this  single-brooded 
butterily  ranges  from  July  to  Augiist. 
Adult  males  patrol  open  areas  in  search 
of  newly  emerged  fiemales. 

The  historic  range  of  Behren's 
silverspot  butterfly  extends  from  the 
mouth  of  the  Russian  River  in  Sonoma 
County  northward  along  the  immediate 
coast  to  southern  Mendocino  County  in 
the  vicinity  of  Point  Arena  (S.  Mattoon. 
in  litt,  August  4, 1989).  Six  historic 
populations  are  known  from  coastal 
terrace  prairie  and  associated  habitats. 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION 


I 
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The  single  extant  population  is  located 
on  private  land  near  Point  Arena  in 
Mendocino  County. 

The  Alameda  wnipsnake  (Alameda 
striped  racer)  (Masticophis  lateralis 
euryxanthus)  is  a  member  of  the  family 
Colubridae  (Stebbins  1985).  It  was 
described  by  William  J.  Riemer  (1954) 
from  a  total  of  six  specimens  collected 
in  the  vicinity  of  Berkeley.  Alameda 
County,  and  near  Somersville,  Contra 
Costa  County,  and  from  Mount  Diablo. 
Contra  Costa  County.  California.  The 
Alameda  whipsnake  is  a  slender,  fast- 
moving,  diurnal  snake  with  a  narrow 
neck  and  a  relatively  broad  head  with 
large  eyes.  The  dorsal  surface  is  colored 
sooty  black  with  a  distinct  yellow- 
orange  stripe  down  each  side.  The 
anterior  portion  of  the  ventral  surfiace  is 
orange-rufous  colored,  the  midsection  is 
cream  colored,  and  the  posterior  and  tail 
are  pinkish.  Adults  range  in  length  from 
91  to  122  cm  (3  to  4  feet  (ft)). 

The  Alameda  whipsnake  inhabits  the 
iimer  Coast  Ranges  in  western  and 
central  Contra  Costa  and  Alameda 
counties  (Jennings  1983.  McCinnis 
1992.  Swaim  1994).  Urban  development 
has  fragmented  the  originally 
continuous  range  of  the  whipsnake  into 
five  populations  centered  in  the  (1) 
Sobrante  Ridge.  Tilden/Wildcat 
Regional  Parks  area  to  the  Briones  Hills, 
in  Contra  Costa  County  (Tilden- Briones 
population);  (2)  Oakland  Hills,  Anthony 
Chabot  area  to  Las  Trampas  Ridge,  in 
Contra  Costa  County  (Oakland- Las 
Trampas  population);  (3)  Hayward  Hills, 
Falonvares  area  to  Pleasanton  Ridge,  in 
Alameda  County  (Hayward-Pleasanton 
Ridge  population);  (4)  Mount  Diablo 
vicinity  and  the  Black  Hills,  in  Contra 
Costa  County  (Mount  Diablo-Black  Hills 
population);  and  (5)  Wauhab  Ridge.  Del 
Valle  area  to  the  Cedar  Mountain  Ridge, 
in  Alameda  County  (Sunol-Cedar 
Mountain  population).  These 
populations  all  occur  on  private  or 
public,  non-Federal,  land. 

Due  to  the  fragmentation  of  the  range 
of  the  Alameda  whipsnake,  little  or  no 
interchange  occurs  among  the  five 
populations.  The  ability  of  the 
whipsnake  to  interchange  among  the 
first  three  populations  described  above 
is  contingent  on  their  dispersing  over 
the  Caldecott  Tunnel  in  Contra  Costa 
County  and  under  Highway  580  in 
Alameda  County  at  the  Eden  Canyon 
interchange,  the  Dublin  Boulevard 
undercrossing,  or  where  San  L.orenzo 
Creek  passes  under  the  highway.  The 
ability  of  the  Alameda  whipsnake  to 
interchange  between  the  Hayward- 
Pleasanton  Ridge  and  Sunol-Cedar 
Mountain  populations  depends  on  their 
dispersing  along  Alameda  Creek  in 
Alameda  County  and  croasing  under 


Highway  680  where  the  creek  passes 
under  the  highway,  or  crossing  under 
the  highway  at  Scott's  Comer  along 
Vallecitos  Creek,  or  where  two  unnamed 
tributaries  to  Arroyo  de  la  Laguna  cross 
under  Highway  680  north  of  Scott's 
Comer.  The  Mount  Diablo-Black  Hills 
population  has  no  path  for  dispersal  to 
any  of  the  other  populations. 

The  Alameda  whipsnake  is 
distinguished  from  the  chaparral 
whipsnake  (Masticophis  lateralis 
lateralis)  by  its  sooty  black  dorsum,  by 
wider  yellow-orange  stripes  that  run 
laterally  down  each  side,  the  lack  of  a 
dark  line  across  the  rostral,  an 
uninterrupted  light  stripe  between  the 
rostral  and  eye,  and  the  virtual  absence 
of  spotting  on  the  venter  of  the  head  and 
neck. 

The  Alameda  whipsnake  is  typically 
found  in  northern  coastal  scrub,  coastal 
sage  scrub  and  chaparral  plant 
communities  (Ornduff  1974,  Swaim 
1994),  but  may  also  occiu  in  adjacent 
grasslands  and  oak  and  oak/bay 
woodlands  (Swaim  1994).  They 
demonstrate  a  preference  for  open- 
canopy  stands  and  habitats  with  woody 
debris  and  exposed  rock  outcrops,  and 
they  tend  to  be  found  on  southeast, 
south,  and  southwest  facing  slopes 
(Swaim  1994).  This  extremely  fast- 
moving  snake  holds  its  head  high  off  the 
ground  to  peer  over  grass  or  rocks  for 
potential  prey  and  is  an  active  diurnal 
predator.  Its  diet  includes  lizards,  small 
mammals,  snakes,  and  nesting  birds. 

Radiotelemetry  data  suggest  that 
Alameda  whipsnakes  can  occupy  home 
ranges  varying  in  size  from  1.9  to  8.7 
hectares  (ha)  (5.0  to  21.5  acres  (ac)). 
Homo  ranges  of  marked  snakes 
overlapped  (Swaim  1994).  Some  < 
animals  were  recorded  to  have  moved 
over  1.8  kilometers  (lun)  (1  mile  (mi)) 
while  crisscrossing  their  areas 
(McCinnis  1992). 

Alameda  whipsnakes  breed  from 
March  through  June,  with  mating 
appearing  to  occiu'  near  the  hibemacula 
of  the  female  (Swaim  1994). 
Whipsnakes  lay  clutches  of  6  to  11  eggs. 
May  through  July  (Stebbins  1985),  and 
the  young  hatch  and  emerge  in  the  late- 
sununer  to  early- Call  (Swaim  1994). 

Prerioaa  Federal  Action 

A  proposed  rule  to  list  the  callippe 
silverspot  butterfly  as  endangered  with 
critical  habitat  was  published  oq  July  3, 
1978  (43  FR  28938).  The  critical  habitat 
portion  of  this  proposal  was  withdrawn 
by  the  Service  on  March  6, 1979  (44  FR 
12382)  because  of  procedural  and  other 
substantive  changes  in  the  Act  by  the 
amendments  of  1978.  The  Service  again 
published  a  proposed  rule  to  designate 
critical  habitat  for  the  callippe 


silverspot  butterfly  on  March  28,  1980 
(45  FR  20503).  The  proposal  to  list  the 
callippe  silverspot  butterfly  and  the 
reproposal  of  critical  habitat  were 
withdrawn  on  September  30,  1980  (45 
FR  64607)  because  the  Act  amendments 
of  1978  required  that  the  final  rule  for 
the  species  be  completed  within  2  years 
after  the  date  of  publication  of  the 
proposal  to  list  it  as  endangered  or 
threatened.  This  insect  was  listed  as  a- 
category  2  candidate  species  in  the 
Animal  Notice  of  Review  on  May  22, 
1984  (49  FR  21664)  and  January  6,  1989 
(54  FR  554).  Category  2  species  were 
those  taxa  for  which  the  Service  had 
data  that  indicated  listing  was  possibly 
appropriate,  but  for  which  substantial 
data  on  their  biological  vulnerability 
and  threats  was  not  currently  available 
to  support  issuance  of  proposed  listing 
rules.  The  callippe  silverspot  butterfly 
was  listed  as  a  category  1  species  in  the 
Animal  Notice  of  Review  on  November 
21. 1901  (56  FR  58804),  because  of 
increased  threats  from  overcollecting 
(see  Factor  B  in  the  "Summary  of 
Factors  Affecting  the  Species"  section  of 
this  rule).  Category  1  species  were  those 
taxa  for  which  the  Service  had  on  file 
sufficient  information  on  biological 
vulnerability  and  threats  to  support 
proposed  listing  rules.  As  announced  in 
a  notice  published  in  the  February  28. 
1996,  Federal  Register  (61  FR  7596),  the 
designation  of  multiple  categories  of 
candidates  has  been  discontinued,  and 
only  former  category  1  species  are  now 
recognized  as  candidates  for  listing 
purposes. 

Ms.  Dee  Warenycia  petitioned  the 
Service  to  list  the  callippe  silverspot 
butterfly  as  an  endangered  species  in  a 
letter  dated  January  14,  1991,  which  was 
received  on  January  22,  1991.  The 
Service  completed  a  status  review  and 
determined  that  sufficient  information 
existed  to  propose  the  species  for 
listing.  The  12-month  petition  finding 
was  published  on  February  4,  1994. 
with  the  proposed  rule  (59  FR  5377). 

On  March  20, 1975,  Behren's 
silverspot  butterfly  was  listed  as  one  of 
42  insects  whose  status  was  being 
reviewed  for  listing  as  either 
endangered  or  threatened  by  the  Service 
(40  FR  12691).  This  insect  was  listed  as 
a  category  2  species  in  the  Animal 
Notice  of  Review  on  May  22. 1984  (49 
FR  21664),  and  January  6, 1989  (54  FR 
554).  Dr.  Dennis  Murphy  of  Stanford 
University  petitioned  the  Service  to  list 
Behren's  sirverspot  butterfly  as  an 
endangered  species  in  a  letter  dated  . 
June  28. 1989,  which  was  received  on 
June  29. 1989.  The  Service  determined 
that  the  petition  contained  substantial 
information  indicating  that  the  action 
requested  may  be  warranted  and 
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published  notice  of  the  90-day  finding 
on  November  1,  1990  (55  FR  46080).  It 
was  listed  as  a  category  1  species  in  the 
Animal  Notice  of  Review  on  November 
21. 1991  (56  FR  58804),  on  the  basis  of 
significant  increases  in  habitat  loss  and 
threats  occurring  throughout  its  range. 
The  12-month  petition  finding  was 
published  with  the  proposed  mie  to  list 
the  species  on  Febmary  4,  1994  (59  FR 
5377). 

On  September  18, 1985,  the  Service 
published  the  Vertebrate  Wildlife  Notice 
of  Review  (50  FR  37958)  which 
included  the  Alameda  whipsnake  as  a 
category  2  candidate  species  for  possible 
future  listing  as  endangered  or 
threatened.  The  January  6. 1989.  Animal 
Notice  of  Review  (54  FR  554)  solicited 
information  on  its  status  as  a  category  2 
candidate  species.  The  Alameda 
whipsnake  was  moved  to  category  1  in 
the  November  21, 1991.  Animal  Notice 
of  Review  (56  FR  58804)  on  the  basis  of 
significant  increases  in  habitat  loss  and 
threats  occurring  throughout  its  range. 
On  Febmary  4,  1994,  the  Service 
published  a  proposed  mIe  in  the 
Federal  Register  (59  FR  5377)  to  list  the 
Alameda  whipsnake  as  an  endangered 
species. 

The  processing  of  this  final  rule 
follows  the  Service's  listing  priority 
guidance  published  in  the  Federal 
Register  on  December  5,  1996  (61  FR 
64475).  This  guidance  clarifies  the  order 
in  which  the  Service  will  process 
mlemakings  following  two  related 
events— (1)  the  lifting,  on  April  26. 
1996,  of  the  moratorium  on  final  listings 
imposed  on  April  10.  1995  (Public  Law 
104-6),  and  (2)  the  restoration  of 
significant  funding  for  listing  through 
passage  of  the  Omnibus  Budget 
Reconciliation  Act  following  severe 
funding  constraints  imposed  by  a 
number  of  continuing  resolutions 
between  November  1995  and  April 
1996.  Under  this  guidance,  highest 
priority  (Tier  1)  is  given  to  processing 
emergency  listings,  and  second  highest 
priority  (Tier  2)  is  given  to  resolving  the 
listing  status  of  outstanding  proposed 
listings.  The  third  highest  priority  (Tier 
3)  is  assigned  to  resolving  the 
conservation  status  of  candidate  species 
and  processing  administrative  findings 
on  petitions  to  add  species  to  the  lists 
or  reclassify  species  fix)m  threatened  to 
endangered  status.  The  lowest  priority 
(Tier  4)  is  given  to  processing  critical 
habitat  determinations,  delistings,  and 
other  types  of  reclassifications. 
Processing  of  this  final  mle  i&a  Tier  2 
action. 


Summary  of  Comments  and 
Recommendations 

In  the  Febmary  4. 1994.  proposed  mle 
(59  FR  5377)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  information 
that  might  assist  the  Service  in 
determining  whether  these  taxa  warrant 
listing.  Appropriate  State  and  Federal 
agencies,  county  governments,  scientific 
organizations,  and  other  interested 
parties  were  contact3d  and  requested  to 
comment.  Notices  of  this  proposal  were 
published  in  the  San  Francisco 
Chronicle  and  San  Mateo  Times  on 
Febmary  8. 1994,  and  the  Oakland 
Tribune  on  Febmary  10, 1994. 

During  the  comment  period,  the 
Service  received  comments  fiom  16 
commenters.  Six  commenters  supported 
the  listing  of  all  three  taxa.  Five 
commenters  supf>orted  the  listing  of  the 
callippe  silverspot.  The  East  Bay 
Regional  Park  District  (EBRPD) 
supported  the  listing  of  the  Alameda 
whipsnake.  One  commenter  provided 
information  on  conservation  methods 
for  the  callippe  silverspot,  but  did  not 
express  an  opinion  on  the  listing. 
Letters  from  the  City  of  Danville, 
California  Department  of  Parks  and 
Recreation  (CDPR),  and  the  U.S. 
National  Biological  Suirvey  (now  the 
Biological  Resources  Division  of  the 
U.S.  Geological  Survey)  provided 
additional  information  on  the  Alameda 
whipsnake  but  did  not  express  an 
opinion  on  the  listing.  No  public 
hearing  was  requested. 

On  November  1, 1996,  the  Service 
published  in  the  Federal  Register  (61 
FR  56501)  a  notice  reopening  the 
comment  period  for  30  days  for  these 
taxa.  The  basis  for  this  reopening  was 
the  length  of  time  that  had  elapsed  since 
closure  of  the  initial  comment  period, 
changing  procedural  and  biological 
circumstances,  and  the  need  to  review 
the  best  scientific  information  available 
during  the  deoision-making  process. 
Specifically,  the  Service  requested 
information  regarding — (1)  the  known  or 
potential  effects  of  fire  suppression  and 
general  fire  management  practices  on 
the  Alameda  whipsnake  and  its  habitat; 

(2)  any  other  threats  to  these  taxa;  and 

(3)  the  size,  number,  or  distribution  of 
populations  of  these  taxa.  During  the  30- 
day  reopened  comment  period,  the 
Service  received  comments  from  10 
entities  and  individuals.  One 
commenter  stated  that  the  listing  of  the 
callippe  silverspot  butterfly  would  not 
be  beneficial.  Two  commenters 
supported  listing  of  all  three  taxa  and 
one  commenter  expressed  no  opinion 
on  the  listing  of  all  three  taxa.  The 
remaining  letters  mentioned  only  the 


Alameda  whipsnake,  with  two 
supporting  the  listing,  one  opi>osing  the 
listing,  and  three  expressing  no  opinion. 
In  accordance  with  the  Service  policy 
on  peer  review,  published  in  the 
Federal  RegistBr  on  July  1, 1994  (59  FR 
34270).  the  opinions  of  three 
independent  scientists  were  also 
solicited.  No  responses  were  received 
from  these  specialists. 

The  Service  has  reviewed  all  of  the 
written  comments  described  above.  New 
information  received  since  publication 
of  the  proposed  mle  is  incorporated  in 
the  "Background"  and  "Summary  of 
Factors  Affecting  the  Species"  sections 
of  this  final  rule.  The  issues  raised  in 
comments  received  and  the  Service's 
responses  are  summarized  as  follows: 

Issue  1 :  One  commenter  disagreed 
that  the  Alameda  whipsnake  would  not 
be  impacted  by  constniction  and 
operation  of  the  proposed  Los  Vaqueros 
Reservoir.  The  commenter  stated  that 
the  snake  would  be  adversely  affected 
by  the  reservoir  project  if  there  are 
historic  records  of  the  snake  from  the 
areas  that  would  be  inundated. 

Serrice  Response:  The  quarrying 
operations  for  the  Los  Vaqueros  project 
will  not  be  undertaken  at  the  location 
first  proposed  for  the  project,  when  an 
Alameda  whipsnake  was  observed 
(Jones  and  Stokes  1992).  The  Service  is 
not  aware  of  any  records  showing  that 
this  species  had  ever  occurred  in  the 
inundation  zone. 

Issue  2:  One  commenter  stated  that 
feral  pigs  (Sus  scrofa)  prey  on  snakes 
and  other  wildlife. 

Service  Response:  The  Service  has 
incorporated  this  informatioo  in  this 
final  rule. 

Issue  3:  One  commenter  believed  that 
commercial  collecting  of  the  Alameda 
whipsnake  was  an  overstated  threat  and 
contended  that  this  was  incorrectly  used 
as  a  justification  for  not  designating 
critical  habitat.  Another  commenter 
stated  that  the  location  of  the  callippe 
silverspot  butterfly  population  at  San 
Bruno  Mountain  was  well  known  to 
butterfly  collectors.  He  asserted  that  the 
threat  of  collecting  was  not  a 
justification  for  determining  that 
designation  of  critical  habitat  is  not 
prudent  for  the  callippe  silverspot 
butterfly. 

Serrice  Response:  Under  section 
4(a)(3)(A)  of  the  Act  and  50  CFR  424.12, 
the  Secretary  must  designate  critical 
habitat  if  such  designation  is  prudent 
and  determinable.  Section  4(b)(2)  of  the 
Act  further  states  that  any  area  may  be 
excluded  from  critical  habitat  if  it  is 
determined  that  the  benefits  of  such 
exclusion  outweigh  the  benefits  of 
specifying  such  area  as  part  of  the 
critical  habitat  In  the  case  of  the 
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Alameda  whipsnake  and  callippe 
silverapot  butterfly,  the  Service  believes 
that  designation  of  critical  habitat  for 
these  species  would  confer  little,  if  any, 
conservation  benefit  to  these  species 
beyond  that  provided  by  listing. 
Application  of  the  statute  and  its 
regulations  are  described  in  more  detail 
in  the  "Critical  Habitat"  section  of  this 
rule. 

Issue  4:  Several  commenters 
contended  that  the  foilure  of  the  San 
Bruno  Mountain  Habitat  Conservation 
Plan  (HCP)  is  the  primary  cause  of  the 
decline  of  the  callippe  silverspot 
butterfly. 

Service  Response:  In  1982,  a  Section 
10(a)(1)(B)  incidental  take  permit  was 
issued  to  the  cities  of  Brisbane.  Daly 
City,  South  San  Francisco,  and  the 
County  of  San  Mateo  for  the  endangered 
mission  blue  butterfly  [Icaricia 
icarioides  missionensis],  San  Bruno 
elfin  butterfly  (Incisalia  mosaii 
bayensis),  and  San  Francisco  garter 
snake  [Tbamnophis  sirtalis  tetrataenia). 
This  permit  and  HCP  is  described  in  the 
"Available  Conservation  Measures" 
section  of  this  rule.  The  Service  is  not 
aware  of  any  documented  evidence  or 
data  showing  that  the  callippe  silverspot 
butterfly  is  declining  as  a  result  of  the 
San  Bruno  Mountain  HCP.  However,  the 
HCP  does  not  regulate  collecting  threats 
to  the  callippe  silverspot  butterfly  or 
other  butterfly  species  inhabiting  San 
Bruno  Mountain.  Listing  the  callippe 
silverspot  butterfly  will  provide  this 
species  with  regulatory  protection  from 
collection  and  other  impacts. 

Issue  5:  One  commenter  thought  that 
designation  of  San  Bruno  Mountain  as 
critical  habitat  for  the  callippe 
silverspot  butterfly  would  lead  to 
liiLieewiil  levels  of  environmental 
ntrttnr  and  greater  protection  for  the 
species. 

Sennce  Response:  Critical  habitat 
extends  additional  protection  to  listed 
species  through  section  7  of  the  Act  by 
requiring  that  Federal  agedcies  ensure 
that  any  actions  they  fund,  authorize,  or 
carry  out  do  not  destroy  or  adversely 
modify  critical  habitat.  However,- 
because  development  activities  on 
callippe  silverspot  butterfly  habitat  on 
San  Bruno  Mountain  have  already  been 
completed,  designation  of  critical 
habitat  would  not  provide  additional 
benefits  to  the  species.  A  section 
10(a)(lHB)  HCP  currenUy  protecta 
habitat  in  the  area. 

Issue  6:  One  commenter  was 
concerned  that  particulate  matter  from 
vehicle  exhaust  and  quarry  operations 
may  pxjse  a  significant  threat  to  the 
callippe  silverspot  butterfly. 

Service  Response:  The  adult  and  early 
stages  of  the  (»llippe  silverspot  butterfly 


and  other  lepidopterans  may  be  prone  to 
injury  and  mortality  from  dust  because 
their  respiratory  apparatus  (spiracles) 
are  easily  clogged.  The  Service  is 
concerned  that  high  levels  of  dust  from 
quarry  operations  on  San  Bruno 
Mountain  may  adversely  affect  the 
butterflies  in  areas  immediately 
bordering  this  location. 

Issue  7:  One  commenter  claimed  that 
the  three  species  are  being  used  by 
environmentalists  as  "roadblocks"  to 
economic  uses  of  private  property. 
Another  commenter  stated  thJat  public 
lands  should  be  managed  for 
productivity  and  sustainability  and  that 
the  economic  impact,  customs, 
traditions  and  ciUtiue  of  local 
communities  should  be  considered 
diuing  the  listing  process. 

Service  Response:  Under  section 
4(a)(1)(A)  of  \he  Act,  a  listing 
determination  must  be  based  solely  on 
the  best  scientific  and  commercial  data 
available.  The  legislative  history  of  this 
provision  clearly  states  the  intent  of 
Congress  to  "ensure"  listing  decisions 
are  "based  solely  on  biological  criteria 
and  to  prevent  non-biological 
considerations  from  affecting  such 
decisions"  (H.R.  Rep.  No.  97-835,  97th 
Cong.  2d  Sess.  19  (1982)).  As  further 
stated  in  the  legislative  history,  "*  *  * 
economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  species  *  *   *."  Because 
the  Service  is  specifically  precluded    ■ 
from  considering  economic  impacts, 
either  positive  or  negative,  in  a  decision 
on  listing  any  species,  the  Service  does 
not  evaluate  or  consider  the  economic 
impacta  of  listing  these  species. 

Sbction  2(aH3rof  the  Act  recognizes 
that  species  of  fish,  wildlife,  and  planta 
are  of  esthetic,  ecological,  educational, 
historical,  recreational,  and  scientific 
value  to  the  Nation  and  its  people.  The 
Service  recognizes  that  the  species 
included  in  this  listing  have  esthetic, 
ecological,  education,  historical  and 
scientific  value. 

Issue  8:  One  commenter  thought  it 
would  be  prudent  for  the  Service  to 
indicate  the  percentage  of  Alameda 
whipsnake  habitat  lost  since  1971,  the 
year  the  species  was  listed  as 
"threatened"  under  the  California 
Endangered  Species  Act,  to  document 
the  level  of  protection  afforded  the 
species  with  State  listing. 

Service  Response:  The  Service 
mapped  Alameda  whipsnake  habitat 
that  was  extant  in  1970  and  identified 
areas  where  conversion  and 
encroachment  into  potential  habitat  had 
occurred  frt>m  then  until  1996.  To  the 
extent  determinable  from  aerial 
photographs  and  slides,  projecU 
impacting  habitat  during  the  1970-1996 


period  were  mapped.  Such  projecto 
included  road  construction  and 
widening,  subdivision  construction  and 
expansion,  and  brush  removal. 
Approximately  25  projecta  in  Alameda 
County  and  41  projecta  in  Contra  Costa 
County  either  converted  or  encroached 
upon  chaparral  in  the  1970-1996 
period.  The  extent  of  conversion  and 
encroachment  ranged  from 
approximately  0.8  to  2.0  ha  (2  to  5  ac) 
to  approximately  8  to  20  ha  (20  to  50  ac) 
for  larger  projects.  Freeway  construction 
and  residential  and  commercial 
development  "have  added  dispersal 
barriers  measuring  up  to  4.8  km  (3.0  mi) 
wide.  The  Service's  conclusion,  from 
this  review,  was  that  regional 
development  has  significantiy 
fragmented  the  remaining  Alameda 
whipsnake  populations  and  that  natiiral 
genetic  exchange  between  the  five 
remaining  populations  is  unlikely. 

A  precise  assessment  of  the  amount  of 
habitat  loss  is  difficult,  because 
Alameda  whipsnakes  are  known  to  use 
adjacent  habitats  at  a  high  level 
(McGiimis  1992),  and  may  be  found  at 
distances  up  to  approximately  500 
meters  (1,640  feet)  from  scrub  and 
chaparral  habitat  and  utilize  riparian 
habitat  as  a  corridor  (Swaim  1994).  The 
substantial  amount  of  habitat  loss 
documented  by  the  Service  brings  into 
question  the  effectiveness  of  current 
regidatory  protection  which  is  further 
discussed  under  factor  D  in  the 
"Summary  of  Factors"  section  of  this 
rule. 

The  issues  raised  in  commento 
received  during  the  30  days  that  the 
comment  period  was  reopened  and  the 
Service's  responses  to  these  issues  are 
summarized  as  follows: 

Issue  9:  Several  commenters  noted  the 
benefita  of  fuels  management  for  snake 
habitat  maintenance  and  public  safety. 
One  commenter  noted  the  difficulty  in 
conducting  prescribed  burns  near 
residential  communities.  Another 
commenter  recommended  that  the 
Service  expliciUy  recognize  the  tradeoff 
between  protecting  individual  snakes 
from  mortality  during  fuels  management 
and  the  benefita  of  maintaining  long- 
term  suitable  habitat  conditions.  The 
commenter  further  noted  that 
restrictions  on  fuels  treatment  activities 
should  meet  appropriate  standards  for 
reasonableness,  given  the  critical  need 
to  provide  for  public  safety. 

Service  Response:  The  subject  of  the 
effiecta  of  fire  suppression  and  general 
fire  management  practices  on  the 
Alameda  whipsnake  and  its  habitat  was 
a  {actor  in  deciding  to  reopen  the 
comment  period.  The  Service  is 
concerned  that  fire  suppression  has  had, 
and  continues  to  have,  negative  impacta 
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on  habitat  for  the  Alameda  whipsnake. 
Fire  suppression  is  discussed  in  depth 
under  &ctor  E  of  the  "Summary  of 
Factors"  section  of  this  rule.  The 
Service  also  recognizes  the  need  for 
efficient  fire  control  in  urban  areas  and 
would  work  with  appropriate 
management  agencies  to  develop  fuels 
management  plans  that  protect  the 
public  while  affording  the  maximiun 
practicable  conservation  benefit  to 
Alameda  whipsnakes. 

Issue  10:  One  conunenter  expressed 
concern  that  the  proposed  rule  to  list 
these  taxa  may  not  have  complied  with 
the  regidatory  policies  annoimced  by 
the  Department  of  the  Interior  on  July  1, 
1994.  In  particular,  the  commenter 
expressed  concern  that  the  listing 
proposal  had  not  been  subjected  to  peer 
review,  as  required  by  the  Notice  of 
Policy  Statement  published  in  the 
Federal  Register  oh  that  date  (59  FR 
34270). 

Service  Response:  The  proposed  rule 
to  list  these  taxa  was  published  on 
February  4, 1994  (59  FR  5377). 
predating  the  Service's  formal  policy  on 
peer  review  made  final  on  July  1, 1994 
(59  FR  34270).  However,  the  list  of 
interested  parties  to  whom  the  Service 
sen'  the  proposed  rule  for  comment 
included  several  experts  on  the  life 
history,  taxonomy,  and  ecology  of  the 
taxa  proposed  for  listing.  During  the 
reopened  comment  period  discussed 
above  in  the  "Previous  Federal  Actions" 
section,  the  opinions  of  three 
independent  specialista  were  solicited 
in  accordance  with  this  policy.  No 
responses  were  received  from  these 
specialista. 

Issue  11:  One  commenter  noted  that 
because  California  has  experienced 
severe  fires  during  the  past  several 
years,  fire  suppression  may  not  be  a 
threat  to  the  AJameda  whipsnake. 

Service  Response:  Several  areas  of 
California,  particularly  southern 
California,  have  recentiy  experienced 
wildfires.  Within  the  range  of  the 
Alameda  whipsnake,  however,. there 
have  been  few  large  wildfires  within  the 
last  10  years  with  the  notable  exception 
of  the  Oakland  Hills  firestorm  of  1991. 
Although  this  fire  occurred  within  the 
range  of  the  species,  the  burned  areas 
were  mostiy  located  in  developed 
portions  of  the  Oakland  Hilb  that  did 
not  contain  habitat  siiitable  for  the 
whipsnake.  Fire  suppression  practices 
that  do  not  include  controlled  burning 
can  lead  to  severe  fires  that  damage  both 
urban  and  wildlife  areas,  whereas 
controlled  buming-can  benefit  both 
wildlife  habitat  and  reduce  the  risk  of 
catastrophes  such  as  the  1991  fire.  Fire 
suppression  is  discussed  in  detail  under 


fector  E  of  the  "Summary  of  Factors" 
section  of  this  rule.  v. 

Issue  12:  One  commenter  was 
concerned  over  the  method  by  which 
information  was  gathered  on  private 
property. 

Service  Response:  The  Service  is  not 
aware  of  any  information  that  was 
gathered  without  the  permission  of  the 
property  owner.  Information  was 
obtained  frtim  Environmental  Impact 
Reports  or  Statementa  that  are  required 
under  the  California  Environmental 
Quality  Act  (CEQA)  or  National 
Environmental  Protection  Act,  reports 
and  data  sunmiaries  prepared  by  State 
agencies  and  independent  scientist: , 
information  submitted  during  public 
comment  periods,  and  other  ir^ormation 
published  in  the  scientific  journals  or 
available  in  student  dissertations. 

Issue  13:  One  commenter  stated  that 
the  Service  did  not  use  sound  scientific, 
information  as  indicated  by  its  use  of 
phrases  such  as  "may  be  threatened." 
Service  Response:  Section  4(b)(a)(A) 
of  the  Act  requires  that  listing 
determinations  be  based  on  the  best 
scientific  and  commercial  data 
available.  The  Service  has  relied  on  the 
best  available  scientific  and  commercial 
data  in  niAking  tills  listing 
determination.  The  data  upon  which 
this  determination  is  based  were 
collected  by  the  petitioners  and 
qualified  scientista.  The  phrase  "may  be 
threatened."  in  particular,  is  used  to 
indicate  that  a  potential  threat  may 
become  an  actual  one  in  the  foreseeable 
foture.  The  Service  believes  that  it  is 
sound  and  responsible  science  to 
acknowledge  a  lack  of  absolute  certainty 
when  that  is  the  case. 

Issue  14:  One  commenter  asked  what 
scientific  information  was  used  to 
determine  what  constitutes 
"inappropriate  grazing  levels." 

Service  Response:  The  final  rule 
includes  livestock  grazing  as  one  of 
many  fectors  affecting  the  species,  and 
ranks  it  as  a  contributing  fector,  rather 
than  as  a  major  factor.  Indeed,  this  final 
rule  states  that  some  grazing  could  help 
to  keep  other  planta  fitim  outcompeting 
the  butterflies'  host  planta.  Studies  on 
Alameda  whipsnakes  that  have  been 
equipped  with  radiotelemetry  units 
have  shown  that  the  whipsnake  forages 
in  grassland  between  stands  of  scrub. 
Livestock  grazing  that  significantiy 
reduces  or  eliminates  plant  cover  in 
these  grasslands  would  lead  to  an 
increased  loss  of  snakes  and  their  prey 
to  Other  predators.  The  Service  believes 
that  livestock  grazing,  if  appropriately 
managed,  can  benefit  both  tiie  Alameda 
whipmake  and  the  two  species  of 
butterflies. 


Issue  15:  One  commenter  stated  that 
involvement  of  State  and  local 
governmenta.  as  well  as  all  types  of  land 
users,  should  be  required  prior  to  listing 
a  species. 

Service  Response:  To  solicit 
commente  from  the  public,  a  notice  of 
the  February  4, 1994.  proposed  nde  (59 
FR  5377)  was  published  in  the  San 
Francisco  Chronicle  and  San  Mateo 
Times  on  February  8, 1994,  and  in  the 
Oakland  Tribune  on  February  10, 1994. 
In  addition,  appropriate  State  agencies, 
county  governmenta.  Federal  agencies, 
scientific  oi-ganizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  On  November  1. 
1996  (61  FR  56501),  die  Service 
reopened  for  public  comment  the 
pro{K>sed  listing  of  the  three  species 
with  a  closing  diate  of  December  2,  1996. 
to  allow  further  commenta  from  the 
public. 

Issue  16:  One  commenter  stated  that 
the  expense  of  amending  the  San  Bruno 
Mountain  HCP  to  permit  incidental  take 
of  callippe  silverspot  butterflies  would 
preclude  other  habitat  management 
activities. 

Service  Response:  The  Service  will 
work  with  the  permit  holders  involved 
in  the  San  Bruno  Mountain  HCP  to 
ensure  that  the  process  of  amending 
their  Section  10(a)(1)(B)  permit  will  not 
cause  undue  diversion  of  funding  from 
other  habitat  management  activities. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  callippe  silverspot  butterfly 
{Speyeria  callippe  callippe)  and 
Behren's  silverspot  butterfly  [Speyeria 
zerene  behrensii)  should  be  classified  as 
endangered  species,  and  the  Alameda 
whipsnake  [Masticophis  lateralis 
euryxanthus)  should  be  classified  as  a 
threatened  species.  Procedures  found  at 
section  4(a)(1)  of  the  Act  and  regulations 
(50  CFR  part  424)  implementing  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  endangered  or  threatened  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  the  callippe 
silverspot  butterfly  [Speyeria  callippe 
callippe),  Behren's  silverspot  butterfly 
[Speyeria  zerene  behrensii),  and 
Alameda  whipsnake  [Masticophis 
lateralis  euryxanthus)  are  as  folloWs: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Habitat  or  Range 

The  primary  causes  of  the  decline  in 
the  callippe  silvospot  butterfly  and 


64312       Federal  Register  /  Vol.  62.  No.  234  /  Friday,  December  5.  1997  /  Rules  and  Regulations 


Behren's  silverspot  butterfly  is  the  loss 
and  degradation  of  habitat  from  human 
activities,  including  ofT-road  vehicle 
use,  trampling  by  hikers  and 
equestrians,  inappropriate  levels  of 
livestock  grazing,  and  invasive  exotic 
vegetation.  Off-road  vehicles  and 
uncontrolled  off-trail  foot  traflic  pose  a 
threat  to  the  colonies  of  the  two 
butterfly  species.  These  activities  could 
harass,  injure,  or  kill  individuals  of  the 
two  species  by  trampling  or  crushing 
the  early  life  stages,  the  foodplants  of 
the  larvae,  or  the  adults'  nectar  sources. 
The  Behren's  silverspot  butterfly  also  is 
imperiled  by  residential  and 
commercial  development. 

The  calliope  silverspot  butterfly  was 
once  considerably  more  widespread  in 
the  San  Francisco  Bay  area,  and  at  least 
Ave  populations  of  this  species  have 
been  eliminated  by  urban  development 
and  other  causes.  The  species  was 
known  historically  from  14  sites  in  San 
Mat«o,  Alameda,  Sonoma,  and  Solano 
counties,  only  2  of  which  are  still 
extant.  One  of  the  known  extant 
populations  of  the  callippe  silverspot 
butterfly  is  located  in  a  city  park  in 
Alameda  County.  This  colony  is  small 
and  likely  to  be  imperiled  by 
anthropogenic  and  natural  causes  (S. 
Mattoon.  in  litt..  November  22,  1992). 
The  population  at  San  Bruno  Mountain 
in  San  Mateo  County  is  largely 
protected  against  further  loss  of  habitat, 
which  will  remain  undevelo(>ed  in 
perpetuity  by  virtue  of  the  San  Bruno 
Mountain  HCP  (Thomas  Reid  Associates 
1982:  S.  Mattoon,  in  litt..  November  22. 
1992).  However,  overcol lection  of 
specimens  by  lepidopterists  at  San 
Bruno  Mountain  and  at  sites  where 
hybrids  can  be  found  in  Solano  County 
continues  to  pose  a  threat  (see  Factor  B). 

Behren's  silverspot  butterfly  has  been 
extirpated  from  a  significant  portion  of 
its  former  range,  which  extended  frt>m 
the  mouth  of  the  Russian  River  in 
Sonoma  County  north  to  southern 
Mendocino  County.  One  of  the  six 
historically  known  colonies  was 
eliminated  by  a  housing  development 
(S.  Mattoon,  in  litt..  August  7.  1989). 
Currently,  this  species  is  known  from  a 
single  locality  near  Point  Arena  in 
Mendocino  County  (Sally  DeBecker, 
Pacific  Gas  and  Electric,  in  litt..  1990). 
The  site  is  subject  to  grazing  by 
livestock.  Although  no  development 
plans  have  been  proposed  for  this  site. 
urban  development  is  occurring  in  the 
vicinity.  No  specimens  have  been 
observed  at  the  sites  of  the  other' 
historically  known  colonies  since  1987. 

The  current  threats  to  the  habitat  of 
the  Alameda  whipsnake  are  urlian 
development  and  associated  impacts 
due  to  increased  population  densities. 


inappropriate  grazing  practices,  and 
alteration  of  suitable  habitat  torn  fire 
suppression  (see  factor  E  below  for  a  full 
discussion  of  the  effects  of  fire 
suppression  on  Alameda  whipsnake 
habitat).  The  central  and  western 
portions  of  Alameda  and  Contra  Costa 
counties  are  highly  urbanized  and 
continue  to  be  subject  to  increased 
urbanization.  Habitat  fragmentation 
from  urban  development  and  associated 
highway  and  road  construction  has  led 
to  isolation  of  the  five  populations  by 
wholly  preventing  or  severely  reducing 
movement  of  individuals  between  areas 
of  suitable  habitat  as  described  earlier  in 
this  rule.  These  activities  have  also 
reduced  the  total  amount  of  suitable 
habitat  available  for  the  Alameda 
whipsnake.  Swaim  (1994)  listed  55 
historical  localities  for  this  species,  of 
which  only  25  are  considered  to  be 
extant. 

McCinnis  (1992)  dociunented 
colonies  scattered  throughout  the  range 
of  the  snake  that  are  likely  to  be 
adversely  impacted  by  various 
residential  developments.  In  addition, 
the  Service  has  identified  numerous 
hoiuing  developments  that  threaten  the 
Alameda  whipsnake  populations.  Some 
housing  developments  in  Alameda 
County  will  further  fragment  habitat 
areas  of  the  Hayward-Fleasanton  Ridge 
population.  These  developments 
include  the  proposed  200  ha  (500  ac) 
Schaefsr  Ranch  Project  with 
approximately  474  homes,  and  the  58  ha 
(146  ac)  Hansen  Ranch  Project,  both  of 
which  could  potentially  impact  suitable 
habitat  for  the  Alameda  whi{>snake.  The 
Schaefer  Ranch  contains  suitable  habitat 
and  the  adjacent  Hansen  Ranch  is  in 
close  proximity  to  an  Alameda 
whipsnake  sighting  (California 
Department  of  Fish  and  Game  (CDFG). 
in  litt..  February  13.  1996).  In  addition, 
the  proposed  dedication  of 
approximately  64  ha  (161  ac)  of  the 
Schaefer  Ranch  project  to  the  EBRPD 
will  increase  public  use  and  associated 
recreational  impacts  to  habitat  of  the 
Alameda  whipsnake.  The  proximity  of 
urban  development  will  also  increase 
the  likelihood  of  predation  from 
domestic  and  feral  cats  to  EBRPD  lands 
that  are  otherwise  protected  from 
development  (DelVecchio  1997)'(8ee 
factor  C  below). 

Two  other  proposed  projects  to  the 
south  affect  the  Hayward-Pleasanton 
Ridge  population.  The  632  ha  (1,580  ac) 
Hayward  1900  project  and  the  156  ha 
(391  ac)  Bailey  Ranch  are  adjacent 
housing  developments  along  Walpert 
Ridge  in  Hayward  (Planning 
Collaborative  1995,  City  of  Hayward 
1996).  Both  the  Walpert  Ridge  and  the 
Bailey  Ranch  sites  have  habitat 


occupied  by  the  Alameda  whipsnake 
(McCinnis  1992).  In  addition, 
contiguous  habitat  exists  between 
known  occupied  habitat  to  the  west  and 
east  of  the  Bailey  Ranch  and  Hayward 
1900  development  projects.  Although 
Bailey  Ranch  has  proposed  mitigation  to 
oCEset  impacts  to  the  Alameda 
whipsnake,  both  developments  will 
further  impact  and  fragment  the 
Hayward-Pleasanton  Ridge  population. 
Hayward  1900  has  proposed  open  space 
but  is  planning  to  construct  trails  and 
vineyuds  in  the  proposed  open  space 
(Planning  Collaborative  1995). 
Vineyards,  associated  agricultural  land 
uses,  and  trails  could  eliminate  and 
fragment  whipsnake  habitat  and  further 
restrict  the  movement  of  snakes. 

Within  the  Oakland-Las  Trampas 
population,  several  proposed 
developments  may  impact  Alameda 
whipsnakes  and  their  habitat.  Several  of 
these  proposed  projects  are  located 
contiguous  to  the  east  side  of  Las 
Trampas  Regional  Wilderness  and 
contain  habitat  known  to  be  occupied 
by  Alameda  whipsnakes.  The  proposed 
9  ha  (22  ac)  Rossmoor  Neighborhood 
Nine  Project  would  result  in  the  direct 
loss  of  snake  habitat  and  could 
potentially  impact  mitigation  habitat 
previously  provided  to  ofbet  impacts 
from  an  earlier  phase  of  the  project 
(CDFG,  in  litt..  November  25, 1995).  TTie 
proposed  expansion  of  the  Oakland  Zoo 
could  potentially  impact  suitable  snake 
habitat  (K.  Swaim  and  S.  McCinnis, 
Hayward  State  University,  pers.  comm., 
1996).  Some  of  these  projects  have,  or 
may,  set  aside  suitable  habitat  for  the 
Alameda  whipsnake,  preserved  either  as 
open  space  or  as  mitigation  for  habitat 
losses  associated  with  the  project. 
Although  these  proposed  developments 
may  mitigate  for  impacts  to  Alameda 
whipsnakes,  the  undeveloped  hillsides 
that  support  chaparral  growth  will  be 
subject  to  increased  fire  suppression 
due  to  the  close  proximity  of  urban 
development.  This  fire  suppression  will 
result  in  habitat  degradation  and  an 
increased  probability  of  catastrophic 
wildfires  as  discussed  under  factor  E 
below. 

The  Mount  Diablo-Black  Hills, 
Tilden-Briones,  and  Sunol-Cedar 
populations  are  indirectly  threatened  by 
urban  development.  The  Mount  Diablo- 
Black  Hills  population  will  be  adversely 
afiiected  by  the  urban  expansion  of  the 
cities  of  Pittsburg,  Oakley,  Brentwood, 
3nd  Antioch.  These  cities  are  projected 
to  expand  by  over  40.000  units»  which 
will  result  in  increased  visitation  and 


Federal  Register  /  Vol.  62.  No.  234  /  Friday.  December  5,  1997  /  Rules  and  Regulations       64313 


associated  impacts  to  nearby  EBRPD   ' 
parks  and  Mt.  Diablo  State  Park. 
Specific 'developments  such  as  the  115- 
unit  Clayton  Ranch  (412  ha  (1,030  ac)) 
and  5,200-unit  Cowell  Ranch  (1,709  ha 
(4,272  ac))  will  expose  the  eastern  flank 
of  the  Mt.  Diablo-Black  Hills  population 
to  these  indirect  impacts  of 
urbanization.  The  Mt.  Diablo-Black  Hills 
population  is  also  subject  to  increased 
urban  impacts  on  the  south  side  from 
the  proposed  Dougherty  Valley  (2,400 
ha  (6,000  ac))  and  Tassajara  Valley 
(1,600  ha,  (4,000  ac))  projects,  which 
total  over  17,000  units.  The  Tilden- 
Briones  population  will  be  subject  to 
increased  population  pressure  from  the 
north  by  the  approved  800-unit  Franklin 
Canyon  (392  ha  (980  ac))  projects 
(Mooers,  1996).  Additional 
developments  are  approved  or  proposed 
adjacent  to  the  Sunol-Cedar  population 
in  the  rapidly  growing  areas  near  Dublin 
and  Pleasanton  in  Alameda  County. 
These  projects  will  increase  himian 
disturbance  frt>m  recreational  use  on 
regional  and  state  parks,  and  as  urban 
development  encrtiaches  Into  the 
current  open  space  buffers  between 
existing  developments  and  whipsnake 
habitat  on  public  lands,  the  threat  of 
predation  and  harassihent  from 
domestic  and  feral  cats  increases 
(Coleman  et  al.  1997).  Predation  threats 
are  discussed  in  more  detail  under 
factor  C  below. 

The  past  and  ongoing  fragmentation 
of  Alameda  whipsnake  habitat  makes 
some  populations  of  this  species  more 
vulnerable  to  extinction.  The  Tilden- 
Briones  and  Oaldand-Las  Trampas 
populations  occupy  a  narrow, 
interrupted  band  of  ridgetop  chaparral 
dividing  the  heavily  urbanized 
Oakland/Berkeley  region  to  the  west 
irom  the  rapidly  urbanizing  Highway 
680  corridor  to  the  east  (USGS  1997). 
Habitat  patches  with  high  ratios  of  edge 
to  interior  are  known  to  provide  less 
value  for  some  species  than  round  or 
square  patches  provide  (Jimerson  and 
Hoover  1991;  Saunders  et  al.  1991).  In 
fragmented  habitats,  species  most  prone 
to  extinction  are  those  that  depend  on 
native  vegetation,  require  combinations 
of  diffierent  habitat  types,  require  large 
territories,  and  exist  at  low  densities 
(Saunders  etal.  1991).  Alameda 
whipsnakes  have  been  shown  to  be 
associated  with  native  Diablan  sage 
scrub,  to  fo'rage  in  adjacent  grasslands, 
and  to  migrate  along  riparian  corridors. 
While  the  home  range  of  the  Alameda 
whipsnake,  estimated  to  vary  between  2 
and  9  ha  (5  and  20  ac),  is  not  large 
compared  to  that  of  some  animals,  the 
narrow  habitats  of  the  Tilden-Briones 
and  Oakland-Las  Trampas  populations. 


less  than  1.6  km  (1  mi)  wide  in  some 
places,  may  impose  a  significant 
constraint  on  the  species.  Few 
individuals  have  been  captured  during 
trapping  studies  conducted  over 
thousands  of  trap  days,  indicating  that 
Alameda  whipsnakes  may  be  sparse 
even  in  suitable  habitat  (Swaim  1994). 
These  factors  may  combine  to  cause 
Alameda  whipsnakes  to  be  vulnerable  to 
extinction  in  small  habitat  patches 
resulting  from  habitat  fragmentation. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific  or  Educational 
Purposes 

The  callippe  silverspot  butterfly  and 
Behren's  silverspot  butterfly  are  highly 
prized  by  insect  collectors.  Although  no 
studies  specifically  document  the 
impact  of  the  removal  of  individuals  on 
natural  populations  of  either  butterfly 
species,  based  on  studies  of  another 
endangered  nymphalid  butterfly  (Gall, 
1984a  and  1984b)  and  a  lycaenid 
butterfly  (Duffey  1968),  both  butterflies 
are  vulnerable  to  impacts  from. 
collection  due  to  their  isolated,  possibly 
small  populations.  Butterfly  collectors 
have  been  observed  on  San  Bnmo 
Mountain  (S.  Stem,  in  litt.,  June  21, 
1994).  Some  of  these  specimens  are 
being  traded  for  other  butterfly  taxa  or 
are  being  held  by  the  collectors  in 
anticipation  of  their  greater  value 
should  the  species  be  listed.  The  Service 
also  is  aware  of  reports  that  Behren's 
silverspot  butterfly  is  actively  sought  by 
amateur  lepidopterists.  Both  collecting 
from  small  colonies  and  scientific 
studies  that  repeatedly  handle  and  mark 
individuals  (particularly  of  females  and 
in  years  of  low  abundance)  could 
seriously  damage  the  populations 
through  loss  of  individuals  and  the 
resulting  loss  of  genetic  variability 
within  the  population  (Singer  and 
Wedlake  1981.  Gall  1984b,  Murphy 
1988).  Collection  of  females  dispersing 
from  a  colony  also  can  reduce  the 
probability  that  new  colonies  will  be 
founded.  Collectors  pose  a  threat 
because  they  may  be  unable  to  recognize 
when  they  are  depleting  butterfly 
colonies  below  the  thresholds  of 
survival  or  recovery,  especially  when 
they  lack  appropriate  biological  training 
or  when  they  visit  the  area  for  a  short 
period  of  time  (Collins  and  Morris 
1985). 

An  extensive  commercial  trade  has 
been  documented  for  the  callippe 
silverspot  butterfly  and  the  Behren's 
silverspot  butterfly,  as  well  as  for  other 
imperiled  and  rare  butterflies  (U.S. 
Attorney's  Office  1994,  United  States  v, 
Richard/.  Skalski.  Thomas  W.  Krai,  and 
MarcL.  Grinnell.  Case  No.  CR932013, 
1993).  The  Service  is  concerned  that 


issuance  of  a  final  rule  for  these  wnimaly 
that  is  not  efiiactive  immediately  upon 
publication  will  restdt  in  greatiy 
intensified  level  of  collecting  and 
coQunercial  trade  in  the  callippe 
silverspot  butterfly  and  Behren's 
silverspot  butterfly.  Because  of  the 
immediate  threat  posed  by  these  on- 
going activities,  the  Service  finds  that 
good  cause  exists  for  this  rule  to  take 
eSiect  immediately  upon  publication  in 
accordance  with  5  U.S.C.  553(d)(3). 
The  Alameda  whipsnake  does  not 
appear  to  be  particularly  popular  among 
reptile  collectors;  however.  Federal 
listing  could  raise  the  value  of  the 
animals  within  reptilian  trade  markets 
and  increase  the  threat  of  unauthorized 
collection  above  current  levels  (K. 
McCloud.  U.S.  Fish  and  Wildlife 
Service.  Law  Enforcement  Division, 
pers.  comm.,  1994  and  1996).  Even 
limited  interest  in  the  species  among 
reptile  Collectors  could  pose  a  serious 
threat  to  smaller  populations  of  the 
snake. 

C.  Disease  or  Predation 

It  appears  that  predation  or  disease  do 
not  pose  a  significant  threat  to  the 
callippe  silverspot  butterfly  or  Behren's 
silverspot  butterfly.  The  potential 
impact  of  disease  on  the  Alameda 
whipsnake  is  unknown. 

A  number  of  native  and  exotic 
mammals  cmd  birds  are  known  or  likely 
to  be  predators  of  the  Alameda 
whipsnake  including  the  California 
kingsnake  [Lampropeltis  getula 
califomiae),  raccoon  (Procyon  lotoi), 
striped  skimk  [Mephitis  mephitis), 
opossum  [Didelphis  virginianus),  coyote 
[Canis  latrans),  gray  fox  [Vulpes 
cinereoargenteus).  and  hawk  [Buteo 
species).  Urbanization  can  lead  to 
increased  numbers  and  access  to  habitat  ' 
by  native  predators,  leading  to  increased 
levels  of  predation  on  native  fauna 
(Goodrich  and  Buskirk  1995).  The 
recent  introduction  of  the  red  fox 
[Vulpes  vulpes).  a  species  not  native  to 
this  region  of  the  State,  poses  an 
additional  threat  to  the  Alameda 
whipsnake.  In  situations  where 
Alameda  whipsnake  habitat  has  become 
fragmented,  isolated,  and  otherwise 
degraded  by  human  activities,  increased 
predatory  pressure  may  become 
excessive,  especially  where  alien 
species,  such  as  rats  [Battus  species). 
feral  pigs  [Sus  scrofa],  and  fisral  and 
domestic  cats  [Felis  domestica)  and 
dogs  [Canis  familiaris)  are  introduced. 
These  additional  threats  become 
particularly  acute  where  urban 
development  immediately  abuts 
Alameda  whipsnake  habitat.  A  growing 
movement  to  maintain  feral  cats  in 
parklands  is  an  additional  potential 


; 
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threats  from  pradation  on  wildlife 
(Coleman  et  al.  1997,  Roberto  1995). 
The  EBRPD  is  currently  facing  public 
pressure  to  allow  private  individuals  to 
maintain  feral  cats  on  park  lands 
(DelVecchio  1997).  Although  the  actual 
impact  of  predation  on  Alameda 
whipsnakes  under  such  situations  has 
not  been  studied,  feral  cats  are  know  to 

Rrey  on  reptiles,  including  yellow  racers 
iubbs  1951).  a  fast,  diurnal  snake 
closely  related  to  the  Alameda 
whipsnake  (Stebbins  1985).  Predation 
pressure  on  Alameda  whipsnakes  may 
increase  from  maintained  colonies  of 
feral  cats  in  Alameda  whipsnake 
habitat. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  callippe  silverspot  butterfly  and 
Behren's  silverspot  butterfly  are  not 
specifically  protected  under  any 
Federal,  State  or  local  law.  The 
California  Endangered  Species  Act 
(CESA)  does  not  provide  protection  to 
insects  (sections  2062.  2067  and  2068. 
Fish  and  Came  Code).  Although  the  San 
Bruno  Mountain  HCP  provides 
protection  from  habitat  destruction, 
butterfly  collectors  have  been  observed 
on  San  Bruno  Mountain  (S.  Stem,  in 
litt.,  June  21,  1994)  and  unauthorized 
collection  remains  an  ongoing  threat. 
The  extent  of  illegal  trade  in  these  and 
other  butterfly  species  and  the  potential 
threat  poaching  poses  to  small 
populations  is  discussed  in  detail  under 
lactor  B  above. 

The  California  Environmental  Quality 
Act  (CEQA)  requires  a  full  public 
disclosure  of  the  potential 
environmental  impact  of  proposed 
projects.  The  public  agency  with 
primary  authority  or  jurisdiction  over 
the  project  is  designated  as  the  lead 
agency  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  other  agencies 
concerned  with  resources  affcKted  by 
the  project.  Section  15065  of  the  CEQA 
guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Species  that  are  eligible  for 
listing  as  rare,  threatened,  or 
endangered  but  are  not  so  listed  are 
given  the  same  protection  as  those 
species  that  are  officially  listed  with  the 
State.  Once  significant  impacts  are 
identified,  the  lead  agency  has  the 
option  to  require  mitigation  for  effects 
through  changes  in  the  project  or  to 
decide  that  overriding  considerations 
make  mitigation  infeasible.  In  the  latter 
case,  projects  may  be  approved  that 
cause  sig^ficant  environmental 
damage,  such  as  destruction  of 


endangered  species.  Protection  of  listed 
species  through  CEQA  is,  therefore,  at 
the  discretion  of  the  lead  agency.  The 
CEQA  provides  that,  when  overriding 
social  and  economic  considerations  can 
be  demonstrated,  project  proposals  may 
go  forward,  even  in  cases  wbere  the 
continued  existence  of  the  species  may 
be  jeopardized,  or  where  adverse 
impacts  are  not  mitigated  to  the  point  of 
insignificance.  In  addition,  proposed 
revisions  to  CEQA  guidelines,  if  made 
final,  may  weaken  protection  far 
thieaten«d,  endangered.  and#ther 
sensitive  species. 

The  CEQA  and  CESA  afford  the 
Alameda  whipsnake  some  conservation 
benefits.  The  animal  was  listed  as  • 
threatened  species  by  the  State  of 
California  in  1971  (CDFG  1987). 
Although  these  State  laws  provide  a 
measure  of  protection  to  the  species, 
resulting  in  the  formulation  of 
mitigation  measiues  to  reduce  or  ofEMt 
impacts  for  projects  proposed  in  certain 
areas  of  Alameda  whipsnake  habitat, 
these  laws  are  not  adequate  to  protect 
the  species  in  all  cases.  Further,  only 
State,  and  not  Federal,  agencies  are 
required  to  consult  under  CESA.  In 
response  to  a  comment  on  the  proposed 
rule,  the  Service  mapped  Alameda 
whipsnake  habitat  that  was  extant  in 
1970  and  identified  areas  where 
conversion  and  encroachment  into 
suitable  habitat  has  occurred  since  the 
State  listed  the  Alameda  whipsnake  as 
threatened  in  1971.  Based  upon  this 
analysis,  the  Service  has  determined 
that  approximately  25  projects  in 
Alameda  County,  and  approximately  41 
projects  in  Contra  Costa  County,  either 
converted  or  encroached  upon  suitable 
habitat  from  1970  to  1996.  The  extent  of 
converaion  and  encroachment  ranged 
from  approximately  2  to  5  ac  to 
approximately  20  to  50  ac  for  larger 
projects.  Although  some  of  these 
projects  were  required  to  set  aside  and 
preserve  suitable  habitat  for  the 
Alameda  whipsnake  as  open  space  or  as 
mitigation  for  habitat  losses  associated 
with  the  project,  many  of  these 
preserved  areas  remain  threatened  by 
nre  suppression  practices  and 
catastrophic  wildfire  for  the  reasons 
identified  and  diiirtisswd  in  fector  E 
below. 

With  appropriate  management,  areas 
of  open  space  managed  by  the  EBRPD, 
East  Bay  Municipal  Utilities  District 
(EBMUD),  and  Mount  Diablo  State  Park, 
conservation  strategies  for  Alameda 
whipsnake  may  be  developed.  Although 
these  public  lands  include  substantial 
areas  occupied  by  the  whipsnake,  the 
quality  of  the  habitat  continues  to 
decline  because  of  surrounding  urban 
encroachment.  Urban  encroachment 


also  exacerbates  the  habitat 
fragmentation  problems,  and  greaUy 
restricts  the  ability  of  these  agencies  to 
conduct  effective  fire  management 
practices  that  have  the  potential  to 
sustain  suitable  habitat  for  the  Alameda 
whipsnake  and  prevent  catastrophic 
wildfires. 

E.  Other  Natural  or  Man-Made  Factora 
Affecting  Their  Continued  Existence 

The  use  of  insecticides  would 
threaten  the  callippe  silverspot  butterfly 
and  the  Behren's  silverspot  butterfly  if 
use  occurred  in  proximity  to  occupied 
habitat.  Silverspot  butterfly  larvae  are 
extremely  sensitive  to  pesticides,  and 
even  the  accumulation  of  runoff  in  the 
soil  after  spraying  has  proven  lethal  to 
the  larvae  of  memben  of  the  genus 
Speyeria  (Mattoon  et  al.  1971). 
However,  the  Service  is  not  aware  of 
plans  to  apply  insecticides  or  pesticides 
on  or  near  the  habitat  occupied  by  either 
of  these  two  species. 

Livestock  grazing  could  threaten  the 
two  butterfly  species  if  it  occurs  at 
harmful  levels,  such  that  the  vegetation 
is  overgrazed  and  the  foodplants  and 
nectar  sources  of  these  butterflies  are 
eliminated  or  greaUy  reduced  in 
abundance.  Grazing  animals  can  also 
trample  the  larval  foodplants  and  adult 
nectar  sources.  Significant  reduction  or 
loss  of  these  food  sources  could  threaten 
the  population  viability  of  these 
butterflies.  However,  some  livestock 
grazing  could  keep  other  plants  itom 
outcompeting  the  butterflies'  host 
plants. 

McGinnis  (1992)  has  suggested  that 
grazing  has  impacted  the  habitat  of  the 
Alameda  whipsnake  in  many  areas  east 
of  the  Coast  Range.  Livestock  grazing 
that  significantiy  reduces  or  eliminates 
shrub  and  grass  cover  can  be 
detrimental  to  this  snake.  Many  snake 
species,  including  the  Alameda 
whipsnake,  avoid  such  open  areas 
because  of  the  increased  danger  from 
predaton  and  the  lack  of  prey 
(McGiimis  1992). 

The  invasion  of  California's  native 
grassland  and  coastal  prairie  by  alien 
plants  has  adversely  affected  native 
flora  and  feuna.  Numerous  non-native 
species  have  invaded  these  plant 
communities  (Heady  1988,  Heady  et  al. 
1988).  Introduced  alien  plants,  such  as 
iceplant  (Cdrprobrotus  sp.),  gimi  trees 
{Eucalyptus  spp.),  and  gorse  (Ulex 
europaeus),  often  outcomjMte  and 
supplant  native  vegetation.  In  the 
absence  of  control  and  eradication 
programs,  invasive  alien  plants  may 
eliminate  the  remaining  native  plants, 
including  the  host  plants  of  Behren's 
and  callippe  silverapot  butterflies. 
Adequate  levels  of  Vjo7a  species  are 
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especially  critical  for  the  long  term 
survival  of  populations  of  these 
butterflies  (S.  Mattoon,  in  litt.,  August  4, 
1989,  and  November  22, 1992).  Non- 
native  plants  may  also  replace  native 
vegetation  in  habitat  for  die  Alameda 
whipsnake,  potentially  degrading  the 
habitat  and  reducing  the  prey  base. 
Radiotelemetry  data  indicate  that 
Alameda  whipsnakes  tend  to  avoid 
dense  stands  of  eucalyptiis  (Swaim 
1994). 

Periodic  fires  can  be  an  important 
fector  in  maintaining  the  grassland  and 
coastal  prairie  habitat  of  the  callippe 
silverspot  butterfly  and  the  Behren's 
silverspot  butterfly.  Without  fire, 
succession  will  eliminate  the  foodplants 
of  the  larvae  of  the  two  butterflies 
(Orsak  1980,  Hammond  and  McCorkle 
1984).  Periodic  cool,  fast-moving  fires 
appear  important  for  the  maintenance  of 
the  habitat  of  these  two  species.  Dead 
grass  and  other  vegetation  from  previous 
years  may  not  decay  quickly  enough 
and  may  gradually  accumulate  to  form 
a  thick  layer  of  thatch  that  smothera 
violets.  The  larvae  of  the  silverspot 
butterflies  may  survive  fires  that  move 
rapidly  through  grassland  habitats, 
whereas  hotter,  slow-moving  brush  and 
woodland  fires  may  kill  them  (Orsak 
1980,  Hammond  and  McCorkle  1984).  In 
addition,  under  windy  conditions,  fast- 
moving  grassland  fires  bum  in  patches 
that  leave  "islands"  of  unbumed  habitat 
where  any  butterflies  present  are  not 
harmed. 

The  Alameda  whipsnake  is  threatened 
directiy  and  indirectly  by  the  effects  of 
fire  suppression.  Fire  suppression 
exacerbates  the  effects  of  wildfires 
throu{(h  the  buildup  of  fuel  (underbmsh 
and  woody  debris),  creating  conditions 
for  slow-moving,  hot  fires  as  described 
above.  The  highest  intensity  fires  occur . 
in  the  summer  and  early  fall  when 
accumulated  fuel  is  abundant  and  dry. 
During  this  period,  hatchling  and  adult 
Alameda  whipsnakes  are  aboveground 
(Swaim  1994),  and  populations  are 
likely  to  sustain  the  heaviest  losses  from 
fires.  The  development  of  a  closed  scrub 
canopy  also  results  in  a  buildup  of 
flammable  fuels  over  time  (Parker  1987, 
Rundel  1987).  Fire  suppression  has  led 
to  the  encroachment  of  nonindigenous 
and  ornamental  trees  into  grassland 
habitats,  further  increasing  flammable 
fuel  loads  in  and  around  Alameda 
whipsnake  habitat. 

Fire  suppression  can  alter  the 
structure  of  snake  habitat  by  allowing 
plants  to  establish  a  closed  canopy 
(Paricer  1987)  that  will  tend  to  create 
relatively  cool  conditions.  Alameda 
whipsnakes  have  a  higher  mean  active 
body  temperature  (33.4  degrees 
centigrade)  and  a  higher  degree  of  body 


temperature  stability  (stenothermy)  than 
has  been  documented  in  any  other 
species  of  snake  under  natural 
conditions  (Swaim  1994).  Alameda 
whipsnakes  apparentiy  can  mnintnin 
this  high,  stable  body  temperature  by 
using  open  and  partially  open  and/or 
low  growing  shnib  conunimities  that 
provide  cover  from  predators  while 
providing  a  mosaic  of  sunny  and  shady 
areas  between  which  Alameda 
whipsnakes  can  move  to  regulate  their 
body  temperatures  (Swaim  1994).  Tall, 
shaded  stands  of  v^etation,  such  as 
poison  oak  [Toxicodendron 
diversilobum),  coyote  brush  (Baccharis 
pHuIaris),  or  other  vegetation  may  not 
provide  the  optimum  temperatiire 
gradient  for  Alameda  whipsnakes. 
Survey  data  show  that  Alameda 
whipsnakes  are  less  likely  to  be  foimd 
where  these  plant  species  create  a 
closed  canopy  (Swaim  1994). 

In  addition,  many  of  the  native  coastal 
scrub  and  chaparral  plant  species 
require  periodic  fires  to  stimulate  new 
sprouting,  seedling  recruitment,  and 
seed  dispersal  (Parker  1987;  Keeley 
1987,  1992).  The  natural  fire  fr^uency 
necessary  to  provide  this  stimulus  in 
this  habitat  type  is  debated  by  scientists 
but  ranges  from  10  to  30  years  (Keeley 
and  Keeley  1987,  Rundel  1987). 
Therefore,  depending  on  the  rate  of  fuel 
accumulation,  prescribed  bums  can  be 
conducted  in  areas  where  fires  have 
been  suppressed  with  a  frequency  of  10 
to  30  years  (J.  Ferreira,  CDPR,  pers. 
comm.  1996). 

The  California  Department  of  Forestry 
and  Fire  Protection  (CDFFP)  has 
primary  authority  for  wildfire  » 
management  in  the  State  of  California. 
Where  joint  jurisdiction  exists,  such  as 
with  regional  or  State  park  lands,  a 
memorandum  of  understanding  (MOU) 
is  often  developed.  Through  these 
MOUs,  consideration  of  cultural, 
esthetic,  and  natural  resources,  can  be 
addressed  during  planning  and 
implementation  of  wildfire 
management.  However,  CDFFP  has  the 
final  decision  on  wildfire  management. 
The  policy  of  the  CDFFP  for 
unprescribed  fires,  such  as  those 
resulting  from  lightning  strikes,  is  to  put 
them  out  immediately  (B.  Harrington, 
CDFFP,  pers.  comm.  1996).  Similarly, 
while  CDFFP  is  engaging  in  some 
prescribed  bum  programs,  they  remain 
hesitant  to  fully  endorse  prescribed 
burning,  especially  where  there  is  an 
urban-paikland  interface  (CDFFP  1989: 
J.  Di  Donate,  EBRPD,  pers.  comm.  1996). 

The  CDPR  has  management 
responsibilities  for  Mount  Diablo  State 
Park,  where  a  considerable  portion  of 
the  suitable  whipsnake  habitat  occurs. 
Residential  development  has  occurred 


around  most  of  the  perimeter  of  the  Park 
(J.  Ferreira,  pere.  comm.  1996).  The 
urban-parkland  interfece  has 
necessitated  that  CDPR,  with  CDFFP. 
develop  and  implement  a  wildfire 
management  plan  and  program. 
According  to  a  MOU  with  CDPR,  the 
CDFFP  is  the  designated  lead  agency  on 
fire  management  in  Mount  Diablo  State 
Park  and,  therefore,  has  the  final 
decision  on  how  to  manage  each  fire  on 
CDPR  lands  (CDPR  and  CDFFP  1995). 
The  CDPR  drafted  the  Mount  Diablo 
Wildftre  Management  Plan  for  the  PaA 
in  1967.  This  plan  originally  sought  to 
reduce  the  hi^  levels  of  livestock 
grazing  on  parklands  to  an  "interpretive 
level"  to  manage  more  successfully  for 
wildlife  values  (J.  Ferreira,  pers.  comm. 
1996).  Local  ranchers  who  grazed  cattle 
on  or  adjacent  to  parklands  were 
opposed  to  this  plan  and  gained  the 
support  of  local  fire  agencies  to 
continue  grazing  because  grazing  was 
seen  as  a  form  of  fire  management  (J. 
Ferreira,  pers.  comm.  1996). 

In  1995,  grazing  pressure  was 
significantiy  reduced  and  CDPR  took  a 
new  approach  in  fire  management 
planning  by  revising  the  Mount  Diablo 
Wildfire  Management  Plan.  The  revised 
plan  was  developed  in  coordination 
with  CDFFP  and  ouUines 
presuppression,  suppression,  and  fire 
management  programs  (CDPR  and 
CDFFP  1995).  These  programs  identify 
areas  for  prescribed  bums,  fire  breaks  to 
be  maintained,  and  unique  cultural 
resources,  rare  and  endangered  plants, 
tmd  structiires.  Rare  and  endangered 
animal  species  (including  the  Alameda 
whipsnake)  are  not  specifically 
identified  in  the  plan.  The  ultimate 
decision  on  "initial  attack"  of  any  given 
fire  occurrence  still  lies  with  CDFFP, 
which  generally  prefers  to  suppress  fires 
on  Mount  Diablo.  In  addition,  CDFFP 
has  been  concerned  about  conducting 
prescribed  bums  due  to  the  proximity  of 
the  urban-parkland  interfece  (J.  Ferreira, 
pers.  comm.,  1996). 

Encroaching  urban  development  has 
necessitated  the  implementation  of 
rigorous  fire  suppression  practices  in 
and  aroujid  suitable  habitat  areas  for  the 
Alameda  whipsnake  by  land 
management  agencies  to  protect  people 
and  property.  The  EBRPD  guidelines 
state  that  opportunities  for  prescribed 
burning  on  their  lands  is  limited 
because  of  the  urban-parkland  interface 
and  the  risk  of  the  fire  escaping  control 
lines  (EBRPD  1992).  Another  obstacle 
the  regional  climatic  conditions 
required  to  conduct  prescribed  burning 
safely.  Although  the  EBRPD  has 
developed  prescribed  burning  plans  and 
strategies  to  manage  their  lands, 
implementation  of  these  plans  has  been 
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hinderad  by  the  close  proximity  of 
•diacent  residential  and  commercial 
development  areas  (J.  Di  Donate,  pers. 
comm.,  1996).  Although  the  EBRPD  is  in 
the  process  of  updating  their  prescribed 
bum  program  In  response  to  the  1991 
Oakland  Hills  firestorm,  the  public  does 
not  fully  endorse  prescribed  ouming 
(EBRPD  1995). 

The  breeding  of  closely  related 
individuals  can  cause  genetic  problems 
in  small  populations,  parUculariy  the 
expression  of  deleterious  genes  (known 
as  inbreeding  depression).  Both  the 
callippe  silverspot  butterfly  and  the 
Behran's  silverspot  butterfly  exist  only 
as  very  small,  isolated  populations  (S. 
Mattoon.  in  litt..  August  4,  1989,  and 
November  22, 1992).  Alameda 
whipsnakes  tend  to  be  relatively  rare 
even  in  suitable  habitat  as  is  indicated 
by  trapping  studies  that  show  low 
capture  rates  and  relatively  high 
recapture  rates  (about  3  captures,  1 
recapture  per  1 .000  trap  days)  (Swaim 
1994).  Individuals  and  populations 
possessing  deleterious  genetic  material 
are  less  able  to  adapt  to  changes  in 
environmental  conditions,  even 
relatively  minor  changes.  Further,  small 
populations  are  vulnerable  to  the  effects 
of  genetic  drift  (the  loss  of  genetic 
variability).  This  phenomenon  also 
reduces  the  ability  of  individuals  and 
populations  to  successfully  respond  to 
environmental  stresses.  Overall,  these 
factors  influence  the  survivability  of 
smaller,  genetically  isolated  populations 
of  each  of  the  three  species  listed 
herein. 

^  The  callippe  silverspot  butterfly, 
Behren's  silverspot  butterfly,  and  the 
Alameda  whipsnake  are  all  vulnerable 
to  the  effects  of  habitat  fragmentation. 
Subdivision  of  natural  land  into  smaller 
blocks  of  suitable  habitat  is  often  the 
result  of  human  activities  such  as  urban 
development,  road  construction,  fire 
management  policies,  and  inappropriate 
livestock  grazing  practices.  Further 
reduction  of  population  size  and  genetic 
interchange  among  populations  through 
isolation,  genetic  drift,  and  inbreeding 
depression,  may  result  in  less  vigorous 
and  adaptable  populations  of  these  three 
species  listed  herein.  Small,  isolated 
populations  are  vulnerable  to  extinction 
from  random  fluctuations  in  population 
size  or  variations  in  population 
characteristics  (e.g..  sex  ratios)  caused 
by  annual  weather  patterns,  food 
availability,  and  other  factors.  Because 
most  of  the  populations  of  these  species 
are  isolated  frt)m  other  conspecific 
populations,  natural  recolonization  from 
other  populations  is  unlikely  or 
impossible,  and  the  vulnerability  of 
each  population  to  natural  events  is 
high. 


An  additional  threat  to  the  San  Bruno 
Mountain  population  of  the  callippe 
silverspot  butterfly  is  the  high  level  of 
dust  from  quarry  operations  in  the 
vicinity.  Adult  and  early  stages  of  the 
taxon  may  be  prone  to  injury  and 
mortality  from  dust  because  their 
respiratory  apparatus  (spiracles)  are 
easily  clogged. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  regarding  past,  present,  and 
future  threats  faced  by  these  species  in 
determining  this  final  rule.  Based  on 
this  evaluation,  the  preferred  action  is  to 
list  the  callippe  silverspot  butterfly  and 
Behren's  silverspot  butterfly  as 
endangered  species,  and  the  Alameda 
whipsnalw  as  a  threatened  species.  The 
current  range  restrictions  of  these 
species  make  them  increasingly 
vulnerable  to  threats  described  above 
under  factors  A  through  E. 

Urban  development  threatens  both  the 
callippe  silverspot  butterfly  and 
Behren's  silvers{>ot  butterfly.  One  of  the 
two  known  extant  colonies  of  the 
callippe  silverspot  butterfly  is 
imminenUy  imperiled,  and  both 
colonies  are  threatened  by 
overcollection.  The  single  known 
population  of  Behren's  silverspot 
butterfly  is  similarly  threatened. 
Available  habitat  and  population  levels 
are  depleted  to  the  extent  that  these 
butterflies  are  near  the  brink  of 
extinction.  Because  the  callippe 
silverspot  butterfly  and  Behren's 
silverapot  butterfly  are  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  their  ranges,  these  species  fit 
the  definition  of  endangered  as  defined 
by  the  Act. 

All  five  remaining  populations  of  the 
Alameda  whipsnake  are  threatened  by  a 
variety  of  factors.  Each  of  these 
populations  consist  of  several  to 
numerous  subpopulations  with  varying 
degrees  of  connectivity  between  them. 
In  the  western  portion  of  the  species' 
range,  the  Tilden-Briones  population  is 
threatened  by  a  high  potential  for 
catastrophic  wildfire  and  urban 
development.  However,  the  remaining 
habitat,  regional  parklands,  and 
municipal  watersheds  in  this  area 
overlap  to  the  extent  that  a  regional 
preserve  may  be  possible.  The  Oakland- 
Las  Trampas  population  is  threatened 
by  a  high  potential  for  catastrophic 
wildfire  and  the  effects  of  habitat 
fragmentation  and  urban  development. 
The  Hayward-Pleasanton  Ridge 
population  is  the  most  susceptible  to 
extirpation.  This  population  is  scattered 
in  distribution  and  is.  therefore,  more 
vulnerable  to  the  effects  of  development 
and  subsequent  habitat  fragmentation. 
In  the  eastern  portion  of  the  species' 


range,  the  Mount  Diablo-Black  Hills 
population  is  threatened  by  a  high 
potential  for  catastrophic  wildfire, 
development  and  its  associated  impacts, 
and  inappropriate  grazing  practices. 
Because  of  the  location  of  public  lands 
and  the  potential  for  improved  fire  and 
grazing  management  on  parklands,  this 
population  is  a  good  candidate  for 
recovery,  if  urbanization  threats  can  be 
controlled.  The  Sunol-Cedar  Mountain 
population  is  threatened  by 
development  and  inappropriate  grazing 
practices.  Overall,  the  Oakland-Las 
Trampas  and  HaywSrd-Pleasanton  Ridge 
populations  are  the  most  immediately 
imperiled  with  habitat  fragmentation 
becoming  prevalent  enough  to 
compromise  their  long-term  viability. 

In  the  proposed  rule  (59  FR  5377),  the 
Service  proposed  to  list  the  Alameda 
whipsnake  as  endangered  based 
prinoarily  on  the  threats  of  urbanization 
and  invasive  alien  vegetation.  The 
Service  has  reevaluated  the  available 
information,  including  information 
provided  during  the  public  comment 
period,  regarding  threats  to  the  species. 
Urbanization  and  the  negative  effects  of 
structural  changes  in  both  the  native 
and  alien  vegetative  component  of 
whipsnake  habitat  continue  to  threaten 
the  siuvival  of  the  Alameda  whipsnake. 
However,  these  threats  are  not  now  of 
sufficient  magnitude  to  create  a  danger 
of  extinction  throughout  all,  or  a 
significant  portion,  of  the  range  of  the 
species.  The  Service  now  concludes  that 
the  Cailure  to  implement  appropriate  fire 
management  practices  on  public  lands 
to  sustain  suitable  Alameda  whipsnake 
habitat,  coupled  with  the  rate  of  loss  of 
suitable  habitat  on  private  lands,  make 
it  likely  that  the  Alameda  whipsnake 
will  become  in  danger  of  extinction 
throughout  all,  or  a  significant  portion, 
of  its  range  in  the  foreseeable  future. 
Because  the  Alameda  whipsnake  is 
likely  to  become  an  endangered  species 
within  the  foreseeable  future,  this 
epecies  fits  the  definition  of  threatened 
as  defined  by  the  Act. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biologioal 
features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  reqiiire 
special  management  considerations  or 
protection  and:  (il)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  oonsetvatioo  of  the 
species.  "Conservation"  means  the  use 
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of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  usting  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act.  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
tritical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Service  regulations  (50  CFR 
424.12(a))  state  that  critical  habitat  is 
not  determinable  if  information 
sufficient  to  perform  required  analyses 
of  the  impacts  of  the  designation  is 
lacking  or  if  the  biological  needs  of  the 
species  are  not  sufficienUy  known  to 
permit  identification  of  an  area  as 
critical  habitat  Section  4(b)(2)  of  the 
Act  requires  the  Swvice  to  consider 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat  on  the  basis  of  the  best  scientific 
data  available.  The  Secretary  may 
exclude  any  area  from  critical  habitat  if 
he  determines  that  the  benefits  of  such 
exclusion  outweigh  the  conservation 
benefits,  unless  to  do  such  would  result 
in  the  extinction  of  the  species.  Service 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  h^itat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist — (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species'. 

The  Callippe  Silverspot  and  Behren's 
Silverspot  Butterflies 

As  disciissed  under  &ctor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section  above,  an  extensive 
international  commercial  trade  has  been 
documented  to  exist  for  butterflies  in 
general  (Collins  and  Morris  1985)  and 
for  threatened  or  endangered  species  of 
butterflies  in  particular,  which  are 
accorded  higher  value  because  of  the 
formal  recognition  of  their  rarity  (United 
States  V.  Richard  J.  Skalsld.  Thomas  W. 
Krai,  and  Marc  L  Grinnell,  Case  No. 
CR932013, 1993).  This  trade  includes 
several  species  of  the  genus  Speyeria, 
including  the  callippe  silverapot 
butterfly  which  was  illegally  collected 
after  the  species  was  proposed  for 
listing  under  the  Act,  the  Myrtie's 
silverapot  butterfly  (Speyeria  zerene 
myrtleae),  and  the  Oregon  silverapot 
butterfly  (5.  zerene  hippolyta),  the  last 
two  of  which  are  listed  federally 
subspecies  that  are  similar  in 
appearance  to  the  Behren's  silvenpof 
butterfly  (S.  zerene  behrensO)  imduded 


in  this  rule  (Howe  1975.  Hanunond 
1980,  McCoride  and  Hammond  1988). 
Illegal  collecting  has  been  observed  at 
one  of  the  two  remaining  sites  for  the 
callippe  silverapot  butterfly  (S.  Stem,  in 
litt.,  1994). 

liie  Service  is  also  aware  of  reports 
that  Behren's  silverapot  butterfly  is 
actively  sought  by  collectora.  The  fact 
that  this  species  is  not  yet  a  commodity 
in  illegal  trade  is  likely  attributable  to 
the  lack  of  specific  knowledge  of  the 
location  of  its  sole  remaining 
population.  Trade  in  these  specimens  is 
not  limited  to  the  occasional  adult 
butterfly,  but  can  include  dozens  of 
individuals  and  hundreds  of  larvae 
(United  States  v.  Richard/.  Skalsld. 
Thomas  W.  Krai,  and  Marc  L.  Grinnell. 
Case  No.  CR932013, 1993).  The  effects 
that  even  limited  collecting  can  have  on 
small  populations  are  discussed  in 
detail  under  fector  B  in  the  "Sununary 
of  Facton  AfEscting  the  Species"  section 
above.  Because  of  the  increased  value  of 
listed  species,  the  illicit  commOTcial 
trade  in  the  callippe  silverapot  butterfly 
and  Behren's  silverapot  butterfly  would 
be  liliely  to  increase  upon  listing. 
Although  the  San  Bruno  Mountain 
locality  is  purportedly  kno%vn  to 
collectora  (see  issue  3  imder  the 
"Summary  of  Comments  and 
Recommendations"  section  above),  this 
is  a  large  area  (340  ha  (850  ac))  and 

Erecise  maps  and  descriptions  of  critical 
abitat,  such  as  those  which  would 
appear  in  the  Federal  Register  if  critical 
habitat  was  designated,  are  not  now 
available  to  the  general  public.  The 
specific  localities  of  the  two  otlier 
localities  of  the  callippe  or  silverapot 
butterflies  are  not  well  known,  but  they 
are  neer  roads  or  trails  and  could  be 
easily  accessed  by  the  public  if  precise 
locality  information  is  provided. 

In  aodition,  neither  the  callippe 
silverapot  butterfly  nor  the  Behren's 
silverapot  butterfly  would  receive  any 
benefit  from  the  designation  of  critical 
habitat  beyond  that  provided  by  listing. 
Critical  habitat  only  applies  to  activities 
on  Federal  lands  and  activities  on 
private  lands  involving  Federal 
authorization  or  funding.  All  Imown 
populations  of  these  species  occur  on 
non-Federal  land.  The  only  Federal  land 
within  the  historical  range  of  Behren's 
silverapot  butterfly  is  a  small  parcel  at 
the  U.S.  Coast  Guard  lighthouse  at  Point 
Areiu.  Although  this  installation  is  in 
close  proximity  to  the  only  knovm  site 
for  this  species,  no  specific  records 
document  any  historical  occurrence  at 
this  site.  The  habitat  at  this  site,  and 
elsewhere  within  the  historical  range  of 
the  species,  is  presumed  to  be  currenUy 
unsuitable  for  the  species.  No  activity 
involving  a  Federal  action  ciirrenUy 


occun  on  the  sole  site  where  the  species 
remains.  Even  if  a  future  Federal  project 
were  to  occur  in  tlie  area,  it  would 
require  consultation  with  the  Service 
pursuant  to  section  7  of  the  Act  before 
it  could  be  implemented.  Because  this 
butterfly  exists  only  as  a  single,  small 
popiUation.  any  future  activity 
involving  a  Federal  action  that  would 
adversely  modify  critical  habitat,  that  is, 
would  appreciably  dimininh  the  value 
of  the  critical  habitat  for  the  survival 
and  recovery  of  the  species,  would  also 
likely  )eopardize  the  species'  continued 
existence. 

Colonies  of  the  callippe  silverspot 
butterfly  are  known  only  to-exist  at  two 
sites,  both  of  which  are  privately 
owned.  The  callippe  silverapot  butterfly 
was  considered  during  the  formulation 
of  the  San  Bruno  Mountain  HCP  under 
the  provisions  of  a  section  10(aXl)(B)  of 
the  Act.  This  HCP.  in  which  the  callippe 
silverapot  butterfly  was  designated  as  a 
species  of  concern,  permanentiy 
protects  approximately  92  percent  of  its 
habitat  on  San  Bruno  Mountain.  The 
HCP  also  includes  management 
activities,  funded  by  development 
projects,  that  benefit  the  butterfly 
including  annual  monitoring  of  the 
colonies  on  the  site  (V.  Harris,  in  litt., 
1996).  Habitat  for  the  other  known 
population  is  partially  protected  in  a 
city  park  in  Alameda  Coimty.  No 
Federal  actions,  authorizations,  or 
licensing  currentiy  occun  on  this  site. 
Although  there  are  scattered  Federal 
landholdings  throughout  the  historical 
range  of  the  callipf>e  silverapot  butterfly, 
there  are  no  historical  collections  of  this 
species  from  miy  Federal  lands.  Because 
of  the  extensive  urbanization  within  its 
historical  range,  no  suitable  habitat 
remains  for  the  species  other  than  at  the 
two  sites  at  which  it  is  currentiy  known 
to  peraist  (Orsak  1980;  Steiner  1990;  S. 
Mattoon,  in  litt.,  1992).  Federal  agency 
involvement,  therefore,  is  not  likely  to 
occiu  on  either  of  the  two  sites  at  which 
the  callippe  silverapot  butterfly  peraists. 
Even  if  a  future  Federal  project  were  to 
occur  at  either  site,  it  would  require 
consultation  with  the  Service  purauant 
to  section  7  of  the  Act  before  it  could 
be  implemented.  Because  only  two 
small  populations  of  this  butterfly 
remain,  any  future  activity  involving  a 
Federal  action  that  would  adversely 
modify  critical  habitat,  that  is,  would 
appreciably  diminish  the  value  of  the 
critical  habitat  for  the  survival  and 
recovery  of  the  species,  would  also 
likdy  jeopardize  the  species'  contiiuied 
existence. 

Critical  habitat  designation  in  areas 
outside  of  the  currenUy  occupied 
territory  of  the  callippe  silverapot 
butterfly  also  woidd  serve  no  purpose 
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because  these  areas  are  highly  urbanized 
and  essentially  have  no  practical  value 
for  the  survival  and  recovery  of  the 
species.  In  addition,  activities  within 
these  areas  are  very  unlikely  to  involve 
a  Federal  action  which  would  trigger 
section  7  consultation.  Furthermore,  in 
the  unlikely  event  that  an  activity 
involving  a  Federal  action  is  proposed 
in  one  of  these  areas,  it  is  very  unlikely 
that  the  Service  would  determine  that 
the  activity  would  appreciably  diminish 
the  value  of  the  area  for  the  survival  and 
lecoveiy  of  the  species  because  these 
areet  essentially  have  no  such  value  to 
the  species  currently.  Critical  habitat 
designation  in  areas  outside  of  the 
currently  occupied  territory  of  the 
Behren's  silverspot  butterfly  also  would 
serve  little  purpose  because  activities 
within  these  areas  are  very  unlikely  to 
involve  a  Federal  action  which  would 
trisRer  section  7  consultation. 

Tne  Service  finds,  therefore,  that 
designation  of  critical  habitat  for  the 
callippe  silverspot  butterfly  and  the 
Behren's  silverspot  butterfly  is  not 
prudent  because  doing  so  would  make 
these  butterflies  more  vulnerable  to 
incidents  of  collection  further 
contributing  to  their  decline. 
Designation  of  critical  habitat  for  the 
callippe  silverspot  butterfly  and  the 
Behren's  silverspot  butterfly  is  also  not 
prudent  because  it  would  confer  no 
benefit  to  the  species  beyond  that 
provided  by  listing. 

Alameda  Whipsnake 

As  discussed  earlier,  the  historical 
range  of  the  whipsnake  has  been 
fra^ented  by  urbanization  into  five 
populations,  each  of  which  is  efiisctively 
isolated  from  the  others.  The  core  of 
each  of  these  five  populations  is 
comprised  of  relatively  large  expanses 
of  public,  non-Federal  lands,  which 
comprise  about  80  percent  of  known 
whipsnake  habitat.  Although  these 
public  lands  are  protected  from 
development,  other  threats  to  the 
whipsnake  remain,  including  the 
negative  effects  of  fire  suppression  on 
the  structiue  of  whipsnake  habitat,  the 
indirect  effiects  of  urban  development 
(e.g.,  increased  recreational  use  of  the 
public  lands,  increased  predation  by 
pets,  etc.),  and  other  factors  discussed  in 
the  "Summary  of  Factors  Affecting  the 
Species"  section  above.  The  Service  is 
not  aware  of  any  Federal  lands  within 
the  range  of  the  Alameda  whipsnake, 
and  activities  involving  a  Federal  action 
are  not  likely  to  occur  on  the  public, 
non-Federal  lands. 

Private  lands  comprise  the  other  20 
percent  of  known  whipsnake  habitat 
There  is  a  remote  possibility  of  Federal 
agency  involvement  on  these  lands  in 


the  form  of  insurance  provided  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  for  housing  loans. 
Such  actions  within  whifMnake  habitat, 
however,  are  likely  to  be  rare.  In 
addition,  urban  development  will  only 
occur  along  the  periphery  of  the  core 
areas  of  whipsnake  populations. 
Because  of  the  need  for  an  active  fire 
management  program  in  the  form  of 
prescribed  bums  to  maintain  the 
necessary  habitat  structure  for  the 
whipsnake,  areas  slated  for 
development  in  this  urban-wildland 
interface  do  not  offer  suitable  long-term 
habitat  potential  for  the  whipsnake  and, 
therefore,  cannot  be  considered  to  be 
habitat  essential  to  the  conservation  of 
the  species  nor  habitat  requiring  special 
management  considerations.  Even  if 
Federal  involvement  in  the  form  of 
housing  loans  were  to  occur  in  these 
areas,  it  would  require  consultation 
with  the  Service  pursuant  to  section  7 
of  the  Act  before  it  could  be 
implemented.  The  potential  for  the 
involvement  of  other  Federal  agencies 
within  the  historical  range  of  the 
Alameda  whipsnake  is  discussed  in  the 
"Available  Conservation  Measures" 
section  below. 

Critical  habitat  designation  outside  of 
the  areas  where  the  Alameda  whipsnake 
currently  occurs  also  would  serve  no 
purpose  because  these  areas  ara  not 
essential  for  the  survival  and  recovery  of 
the  species.  The  Service  believes  that 
sufficient  occupied  habitat  remains 
which,  if  managed  for  greater  benefits 
for  the  Alameda  whipsnake,  would 
ensure  the  survival  and  provide  for  the 
recovery  of  the  species. 

Any  potential  conservation  benefit 
bora  designation  of  critical  habitat  for 
the  Alameda  whipsnake  is  undermined 
by  the  risk  of  overcoUection.  The 
demand  for  live  reptiles  as  collectibles 
and  exotic  pets  has  increased  rapidly  in 
recent  years  and  the  high  level  of 
demand  by  reptile  collectors  often 
encourages  smuggling  of  wild-caught 
specimens  (U.S.  Fish  and  Wildlife 
Service  1996).  While  the  Alameda 
whipsnake  has  not  been  particularly 
popular  among  reptile  collectors  in  the 
past,  the  act  of  listing  increases  the 
attractiveness  and  value  of  listed 
entities  to  collectors,  thereby  potentially 
increasing  the  threat  of  unauthorized 
collection  (K.  McCloud,  pers.  comm. 
1994, 1996).  The  identification  of 
localities  of  the  whipsnake  through 
designation  of  critiod  habitat  would 
exacerbete  the  threat  of  overcollectioD 
because  many  areas  in  which  the 
whipsnake  occurs  are  readily  accessible 
by  road  or  public  trail.  The  effects  that 
even  limited  collecting  can  have  on 
small  populations  are  discussed  in 


detail  luider  factor  B  in  the  "Summary 
of  Factors  Afiiecting  the  Species"  section 
above.  Because  of  the  likelihood  for  an 
increase  in  the  value  of  a  species  upon 
listing,  any  current  illicit  commercial 
trade  in  the  Alameda  whipsnake  would 
likely  increase  with  this  listing. 

Beicause  of  the  expected  rarity  of 
Federal  agency  involvement  and  the  low 
conservation  value  of  lands  on  which 
Federal  involvement  is  most  likely  to 
occur,  the  Service  finds  that  critic^ 
habitat  designation  is  not  prudent  for 
the  Alameda  whipsnake  due  to  lack  of 
any  significant  benefit  beyond  that 
conferred  by  listing.  Moreover,  the 
publication  of  precise  maps  and 
descriptions  ot  critical  habitat  in  the 
Federal  Register  would  make  this  snake 
more  vulnerable  to  incidents  of 
collection  further  contributing  to  its 
decline.  Any  benefit  which  might  be 
derived  from  the  designation  of  critical 
habitat  for  the  Alameda  whipsnake  is 
outweighed  by  the  increased  threat  of 
collection. 

Available  Conaenration  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  recovery  actions  be  carried  out 
for  all  listed  species.  The  protection 
required  of  Federal  fancies  and 
prohibitions  against  taking  ara 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  SO  CFR  part  402.  Section 
7(a)(2)  requires  Federal  agencies  to 
insxire  that  activities  they  authorize, 
fund,  or  cany  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  afiiect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

As  noted  previously,  HUD  may  insure 
housing  loans  in  areas  that  presently 
support  the  Alameda  whipsnake.  Such 
actions  are  likely  to  be  rare  but  these 
loans  would  be  subject  to  review  by  the 
Service  under  section  7  of  the  Act 
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Other  Federal  agencies  that  possibly 
could  be  affected  if  these  animAlu  are 
listed  would  include  the  Army  Corps  of 
Engineers  and  the  Department  of 
Transportation  (Federal  Highways 
Administration).  Both  agencies 
cooperate  in  projects  within  the 
historical  range  of  the  Alameda 
whipsnake.  The  projects,  however,  are 
t3rpically  confined  to  waterways  and 
highways  both  of  which  occur  in  low- 
l]ring  areas  that  no  longer  provide 
suitable  habitat  for  the  whipsnake.  Such 
areas  are  surrounded  by  intense  urban 
development  and  are,  in  combination 
with  the  urban  areas,  the  primary 
landscape  components  that  have  already 
effectively  isolated  the  five  core 
populations  of  the  whipsnake. 
Involvement  by  the  Army  Corps  of 
Engineen  or  the  Federal  Highway 
Administration  in  the  core  areas  that 
comprise  the  remaining  habitat  for  the 
whipsnake  is  highly  unlikely  since 
these  areas  are  comprised  primarily  of 
steep  mountainous  terrain  where 
projects  that  impact  regulated  wetlands, 
flood  control  projects,  and  highway 
construction  projects  rarely  occur.  No 
populations  of  the  callippe  silverspot 
butterfly,  Behren's  silverspot  butterfly, 
or  Alameda  whipsnake  are  known  to 
occur  on  proper^  owned  by  the  Federal 
government 

One  of  the  two  known  extant 
populations  of  the  callippe  silverspot 
butterfly  is  protected  by  the  San  Bruno 
Mountain  HCP  (USFWS  permit  number 
PRT  2-9818).  hi  1982,  a  SecUon  10(a) 
incidental  take  permit  was  issued  to  the 
cities  of  Brisbane,  Daly  City.  South  San 
Francisco,  and  the  County  of  San  Mateo, 
for  the  endangered  mission  blue 
butterfly,  San  Bruno  elfin  butterfly,  and 
San  Francisco  garter  snake.  The  permit 
allows  for  the  loss  of  animals  and 
habitat  through  urban  development  of 
approximately  344  ha  (850  ac)  of  San 
Bruno  Mountain.  The  HCP  permanently 
protects  about  1,114  ha  (2,752  ac)  of 
natural  habitat  at  this  site.  The 
conference  report  on  the  1982 
amendments  to  the  Act  indicates  that 
Congress  intended  HCPs  to  encompass 
both  listed  and  unlisted  species, 
especially  unlisted  species  that  may 
later  require  protection.  Although  the 
callippe  silverspot  butterfly  was  not 
included  as  a  "covered"  species  in  the 
Section  10(a)  permit,  the  HCP  included 
specific  provisions  for  the  butterfly  in 
the  event  it  did  become  listed  by  the 
Service.  These  provisions  protect  92 
percent  of  the  species'  habitat  at  the  site 
through  various  mechanisms  (such  as 
landowner  obligations  for  land 
dedications,  opea  space  set-asides, 
mitigation  measures,  and  habitat 


enhancement),  implement  annual 
monitoring  of  its  population,  and  allow 
for  adaptive  management  to  conserve 
the  species.  However,  no  specific 
provisions  were  included  in  the  HCP  to 
protect  the  callippe  silverspot  butterfly 
fit>m  poachers. 

The  listing  of  the  callippe  silverspot 
butterfly,  Behren's  silverspot  butterfly, 
and  the  Alameda  whipsnake  will  also 
bring  sections  5  and  6  of  the  Act  into 
effect  Section  5  authorizes  acquisition 
of  lands  by  the  Secretary  of  the  Interior 
(and  Secretary  of  Agriculture  in  certain 
cases)  for  the  purposes  of  conserving 
endangered  and  threatened  species. 
Pursuant  to  section  6,  the  Service  would 
be  able  to  grant  funds  to  affected  states 
for  management  actions  aiding  in 
protection  and  recovery  of  these 
animals. 

Listing  the  callippe  silverspot 
butterfly  and  the  Behren's  silverspot 
butterfly  as  endangered  and  the 
Alameda  whipsnake  as  threatened 
provides  for  the  development  of 
recovery  plans  for  them.  Such  plans.vwll 
bring  together  State  and  Federal  efforts 
for  conservation  of  the  animals.  The 
plans  will  establish  a  framework  for 
agencies  to  coordinate  activities  and 
cooperate  with  each  other  in 
conservation  efforts.  The  plans  will  set 
recovery  priorities  and  estimate  costs  of 
various  tasks  necessary  to  accomplish 
them.  They  also  will  describe  site- 
specific  management  actions  necessary 
to  achieve  conservation  of  the  species. 

Listing  of  the  Alameda  whipsnake 
will  likely  result  in  the  increased  ability 
of  public  land  agencies  to  promote 
management  plans  that  address  the  need 
to  manage  for  Alameda  whipsnakes, 
including,  but  not  limited  to,  increased 
ability  to  conduct  prescribed  burns, 
manage  predators,  control  feral  pigs  and 
other  feial  animals,  regulate  recreational 
use,  and  develop  educational  programs 
for  the  benefit  of  the  Alameda 
whipsnake. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  for 
endangered  species  and  17.31  for 
threatened  species  set  forth  a  series  of 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife  and  to 
threatened  wildlife  not  covered  by  a 
special  rule.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take,  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce  any  such  species.  It  also  is 
ill^al  to  possess,  sell,  deliver,  carry, 
transport,  ot  ship  any  such  wildlife  that 
was  illegally  taken.  Cotain  exceptions 


can  apply  to  agents  of  the  Service  and 
State  conservation  agencies. 

It  is  the  policy  of  toe  Service 
published  in  the  Federal  Regtaler  on 
July  1, 1994  (59  FR  34272).  to  identify, 
to  the  maximum  extent  practicable  at 
the  time  a  species  is  listed,  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  increese 
public  awareness  of  the  effect  of  this 
listing  on  proposed  and  ongoing 
activities  within  a  species'  range. 

With  respect  to  the  callippe  silverspot 
butterfly  or  Behren's  silverspot 
butterfly,  the  Service  believes  that 
neither  observing  the  species  (uithout 
capture)  nor  light  to  moderate  grazing  of 
its  habitat  by  livestock  would  likely 
result  in  a  violation  of  section  9. 

With  respect  to  the  callippe  silvenpot 
butterfly  or  Behren's  silverspot 
butterfly,  the  following  actions  likely 
would  be  considered  a  violation  of 
section  9: 

(l>Capture  or  collection  of  adults  or 
any  other  life  history  stages; 

(2)  Collection,  damage,  or  destruction 
of  foodplants  [Viola  species)  or  other 
nectar  sources  within  the  species  range; 
and, 

(3)  Destruction  of  the  species' 
occupied  habitat  by  actions  including, 
but  not  limited  to,  road,  street  or 
highway  construction;  subdivision 
construction;  application  of  herbicides 
or  other  chemical  agents;  brush  removal; 
or  off-road  vehicle  use. 

With  respect  to  the  Alameda 
whipsnakes,  the  following  actions  likely 
would  be  considered  a  violation  of 
section  9: 

(1)  Unauthorized  collecting  or 
handling  of  whipsnakes; 

(2)  Destruction  or  degradation  of 
occupied  whipsnake  habitat  by  actions 
including,  but  not  limited  to,  road 
construction,  road  widening, 
subdivision  construction,  brush 
removal,  or  off-road  vehicle  use;  and, 

(3)  Destruction  or  degradation  of 
occupied  whipsnake  habitat  by 
livestock  grazing  if  conducted  following 
notification  by  the  Service  that  such 
grazing  constitutes  "take"  of 
whipsnakes. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  and  threatened 
animal  species  under  certain 
circumstances.  Regulations  governing 
permits  are  found  in  50  CFR  17.22, 
17.23.  and  17.32.  For  endangered 
species,  such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species,  to 
alleviate  economic  hardship  in  certain 
circumstances,  and/or  for  incidental 
take  in  coimection  with  otherwise 
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lawful  activities.  For  threatened  species 
there  are  also  permits  for  zoological 
exhibition,  educational  purposes  or 
other  purposes  consistent  with  the 
purposes  of  the  Act.  Further  information 
regarding  regulations  and  requirements 
for  permits  may  be  obtained  from  the 
U.S.  Fish  and  Wildlife  Service. 
Endangered  Species  Permits,  91 1  N.E. 
11th  Avenue,  Portland,  Oregon  97232- 
4181  (telephone  503/231-2063, 
facsimile  503/231-6243). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 


Required  DeteminatiottS 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Rmiuction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements. 
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Proposed  Regulations  Promulgation 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of 


Federal  Regulations,  is  amended  as  set 
forth  below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Aothoritr  18  U.S.C.  1361-1407;  16  U.S.Q 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  B9- 
625, 100  Stat  3500,  unlets  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following  in  alphabetical  order  under 
REPTILES  to  the  List  of  Endangered  and 
Threatened  Wildlife: 

3.  Amend  §  17.11(h)  by  adding  the 
following  in  alphabetical  order  under 
INSECTS  to  the  List  of  Endangered  and 
Threatened  WUdlife: 

f  17.11    Endangered  and  threatened 


(h) 


Speciee 


Common  name 


Scientific  name 


Vertet)rale  popu- 
lation wtiefe  enderv 
gered  or  itvealened 


Status     Whenltsted 


Cntical 
habitat 


Special 
njles 


Reptiles 


Whipsnal(e,  Alameda    Maaticophis  lateraSa 
(■striped  racer,  Al-         euryxanthus. 
ameda). 


U.S.A  (CA) 


NA 


NA 


NA 


Insects 


Bullerfty.  Betiren's 

silverapot. 
Butterfly,  callippe 

silverspoL 


Speyeria  zerene 

behrensii. 
Speyeria  caUippe 

caUippe. 


U.SA  (CA) 
U.SX  (CA) 


HA 
NA 


E 
E 


628 


NA 
NA 


NA 
NA 


Dated:  November  18, 1997. 
Jamie  Rappaporl  Clark, 
Dimctor.  U.S.  Fish  and  WUdlife  Serrice. 
(FR  Ooc.  97-31836  Piled  12-4-97;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arxj  regulatiorra.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPait71 

[Airspace  Docket  No.  97-A8W-19I 

Propo— d  Establishment  of  Class  D 
Airspace;  Fayattavllle  (Springdala),  AR 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  D  airspace  extending 
upward  from  the  surface  to  and 
including  3,800  feet  mean  sea  level 
(MSL),  within  a  4.4-mile  radius  of  the 
Northwest  Arkansas  Regional  Airport  at 
Fayetteville  (Springdale),  AR.  An  air 
baffic  control  tower  will  provide  air 
traffic  control  services  for  pilots 
operating  at  Northwest  Arkansas 
Rc^onal  Airport.  The  intended  effect  of 
this  proposal  is  Jto  provide  adequate 
controlled  airspace  for  aircraft  operating 
in  the  vicinity  of  Northwest  Arkansas 
Regional  Airport,  Fayetteville 
(Springdale),  AR. 

DATES:  Comments  must  be  received  on 
or  before  February  3. 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration, 
Southwest  Region,  Docket  No.  97- 
ASW-19,  Fort  Worth,  TX  76193-0520. 
The  official  docket  may  be  examined  in 
the  OfBce  of  the  Regional  Counsel. 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Forth  Worth.  TX,  between 
9:00  a.m.  and  3:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  jnay  also  be 
examined  during  normal  business  hours 
at  the  Airapace  Branch,  Air  TrafBc 
Division,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard.  Fort  Worth.  TX. 
TOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 


Administration.  Southwest  Region,  Fort 
Worth.  TX  76193-0520;  telephone:  (817) 
222-5593. 

SUPPI3IIENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  Uie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  imder  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  97-ASW-19."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  Southwest  Region 
Federal  Aviation  Administration,  2601 
Meacham  Boulevard,  Fort  Worth,  TX 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabiUty  of  NPRM*s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  RulemalOng  (NPRM) 
by  submitting  a  request  to  the 
Operations  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration, 
Southwest  Region,  Fort  Worth,  TX 
76193—0520.  Commimications  must 
identify  the  notice  number  of  this 
NPRM.  Peraons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 


Advisory  Circular  No.  11-2A,  which 
describes  the  application  procediire. 

TheProposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  D  airspace,  controlled 
ainpace  extending  upward  from  the 
surface  to  and  inclu<Ung  3,800  feet  MSL. 
at  Northwest  Arkansas  Regional  Airport. 
Fayetteville  (Springdale),  AR.  The 
Northwest  Arkansas  Regional  Airport  is 
a  new  airport  and  provides  service  to 
the  Fayetteville,  Springdale,  and  Rogers, 
AR,  area.  An  air  traffic  control  tower  at 
the  airport  will  provide  air  traffic 
control  services  for  aircraft  operating  at 
the  airport,  and  the  FAA  anticipates  that 
it  will  be  commissioned  on  or  about 
August  13,  1998.  The  intended  effect  of 
this  proposal  is  to  provide  adequate 
Class  O  airspace  for  aircraft  operating  in 
the  vicinity  of  Northwest  Arkansas 
Regional  Airport,  Fayetteville 
(Springdale),  AR. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  D  airspace 
areas  are  published  in  Paragraph  5000  of 
FAA  Order  7400.9E,  dated  September 
10. 1997.  and  effective  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  D 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  thl« 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current  It.  therefore — (1) 
is  not  a  "signfficant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Frf)ruary  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibilify  Act. 

List  of  Subjects  in  14  CFK  Part  71 

Airspace,  Incorporation  by  reCerence. 
Navigation  (air). 
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The  Propo— d  AmandnMnt 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposera  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

AuUiority:  49  U.S.C  106(g).  40103.  40113. 
40120:  E.O.  10854.  24  PR  9565.  3  CFR,  1SS9- 
19e3Comp..p.  389. 

fTI.I    [Anwndwl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Pamgmph  5000    Class  D  airspace  areas. 


ASW  AK  D  rayelteville  (SpriaKiUlc). 
NorUnraat  Arfcans—  Regional  Airport,  AR 
[Mewl 

Fsyetteville  (Springdale).  Nortltwast 
Arkansas  Regional  Airport.  AR 
(Lat.  36»16'55"N..  long.  0»4*18'25"W.) 
That  airspace  extending  upward  from  tiie 
suriKe  to  and  including  3.800  feet  MSL 
within  a  4.4-inile  radius  of  Northwest 
Arkansas  Regional  Airport.  This  Class  D 
airspace  is  effective  during  the  specific  dates 
and  times  established  in  advance  by  a  Notice 
to  Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
•         •         •         •  • 

Issued  in  Fort  Worth.  TX  on  November  5, 
1997. 

AftertLVtoelU. 

Acting  ^4artager.  Air  Traffic  Division, 

Southwest  Region. 

(FR  Ooc.  97-31929  Filed  12-4-97:  8:45  ami 

mtMQ  COM  4ete-t»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admbitetration 

14  CFR  Part  71 

[Airapaoe  Oecka«  Ha.  97-ANM-04] 

Propoeed  EatabUahment  of  Claae  E 
Airapaoa;  Poplar,  MT,  and  Revlaion  of 
Claaa  E  Airapaoa.  WoH  Point.  MT 

AOOICY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Notice  of  Proposed  Rulemaking 
(NPRM). 


This  proposal  would  establish 
I E  Ainpace  at  Poplar,  MT  and 
revise  Wolf  Point,  MT  Class  E  1.200-fbot 
ainpace.  The  development  of  a  new 


Standard  Instrument  Approach 
Procedure  (SIAP)  at  the  Poplar  Airport, 
Poplar,  MT.  utilizing  the  Global 
Positioning  System  (GPS)  has  made  this 
proposition  necessary.  Controlled 
airspace  extending  upward  from  700 
feet  above  ground  level  (AGL)  is  needed 
to  accommodate  this  SIAP  and  for 
Instrument  Flight  Rules  (IFR)  operations 
to  the  airport.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  January  20,  1998. 
AOORESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airapace  Branch,  ANM-520.  Federal 
Aviation  Administration,  Docket  No. 
97-ANM-04, 1601  Lind  Avenue  SW. 
Renton.  Washington  98055-4056. 

The  ofHcial  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel  for  the  Northwest  Mountain 
Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  houn 
in  the  office  of  the  Manager,  Air  Traffic 
Division,  Airspace  Branch,  at  the 
address  listed  above. 
FOR  FURTHER  INFOflMATION  CONTACT: 
Dennis  Ripley.  ANM-520.6,  Federal 
Aviation  Administration.  Docket  No. 
97-ANM-04, 1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056; 
telephone  number:  (425)  227-2527. 

SUPPlfMCNTARY  INFORMATION: 

Comnients  Invited 

Interested  |>arties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
dedstoiu  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
ANM-04."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 


in  this  notice  may  be  changed  In  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  persoimel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket 

Availability  ofNFRNrs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Airspace  Branch,  ANM-520, 1601  Lind 
Avenue  SW,  Renton,  Washington 
98055—4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A.  which 
describm  the  application  procedure. 

ThePropoeal 

The  FAA  is  considering  an 
amendment  to  Title  14  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Poplar.  MT 
and  revise  Class  E  air8{>8ce  at  Wolf 
Point.  MT.  in  order  to  fidly  encircle  the 
GPS  Runway  9  SIAP  to  the  Poplar 
Airport,  Poplar,  MT.  This  proposisl 
would  make  a  700-foot  Class  E  area 
within  a  9.1  mile  radius  around  the 
Poplar  Airport  while  also  amending 
adjacent  1200-fbot  Class  E  airspace  at 
Wolf  Point  that  would  fiilly  encompass 
the  holding  procedures  associated  with 
the  Poplar  Airport  SIAP.  The  FAA 
establishes  Class  E  airspace  extending 
upward  from  700  feet  AGL  where 
necessary  to  contain  aircraft 
transitioning  between  the  terminal  and 
en  route  environments.  The  intended 
effect  of  this  proposal  is  designed  to 
provide  safe,  efficient  use  of  the 
navigable  airspace  while  protecting  for 
safe  flight  operatioiu  under  IFR  at  the 
Poplar  Airport  and  between  the  terminal 
and  en  route  transition  stages. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  sur&ce 
of  the  earth,  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9E  dated 
September  10, 1997,  and  effective 
September  16. 1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  ainpace  designation 
listed  in  this  document  woold  be 
published  subseouently  in  the  Order. 

The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
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regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibilify  Act 

List  of  Sulqects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Propoeed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authorify  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g),  40103,  40113. 
40120:  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airapace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  efilective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  MT  ES  Poplar,  MT  (New] 

Poplar  Airport,  MT 
(Ut  48»07'00"N,  long.  105Ml'15"W) 
That  airspace  extending  upward  from  700 

fiset  above  the  surface  within  a  9.1 -mile 

radius  of  tiie  Poplar,  MT,  airport 

ANM  MT  E5  Wolf  Point,  MT  [Revised] 

Wolf  Point,  L  M  Clayton  Airport.  MT 
(Lat.  48"*05'67"N,  long.  105»34'50^ 

Wolf  Point  NDB 

(Lat  48»06'27"N.  long.  105»36'12"W) 
That  ainpace  extending  upward  from  700 

fiaet  above  the  surface  within  a  7.4-mile 


ndius  of  the  Wolf  Point  NDB;  that  ainpeoe 
extending  upward  from  1,200  fset  above  the 
surface  bounded  by  a  line  beginning  at  lat 
47''48'00':N,  long.  104'58'00'^;  to  lat 
47«48'00"N,  long.  106nK)'02"W;  to  lat 
48*20'00"N,  long.  106'00'02"W;  to  lat 
48*20'00"N,  long.  104»58'00"W;  thence  to  tlie 
point  of  beginning. 

Issued  in  Seattle,  Washington,  on 
November  13,  1997. 
Glenn  A.  Adams  m, 

Assistant  Manager.  Air  Traffic  Division, 
Northwest  Mountain  Region. 
(FR  Doc.  97-31927  Filed  12-4-97;  8:45  am] 
BNJJNQ  OOK  4S10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  97-ANM-14] 

Propoaad  Amendment  to  Claaa  E 
Airapace;  Big  PIney,  WY 

AGENCY:  Federal  AviaUon 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

StiiMMARY:  This  proposed  rule  would 
amend  the  Big  Piney.  WY.  Qass  E 
airspace.  If  amended,  the  proposal 
would  provide  additional  airspace 
necessary  to  fully  encompass  a  new 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  at  Big  Piney- 
Marbleton  Airport,  Big  Piney,  WY. 
DATES:  Comments  must  be  received  on 
or  before  January  20, 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,     . 
Airapace  Branch,  ANM-520,  Federal 
Aviation  Administration,  Docket  No. 
97-ANM-14. 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Northwest  Moimtain 
Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  houra 
in  the  office  of  the  Manager,  Air  Traffic 
Division,  Airapace  Branch  at  the  address 
listed  above. 

FOR  FURTHER  MFORMATION  CONTACT: 
Dennis  Ripley,  ANM-520.6,  Federal 
Aviation  Administration,  Docket  No. 
97-ANM-14,  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
nimiber:  (425)  227-2527. 

SUPPLEMENTARY  MFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to  ' 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  fectual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Ckjmmunications  should  identify  the 
ainpace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airapace  Docket  No.  97- 
ANM-14."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

AvaUalnlity  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airapace 
Branch,  ANM-520, 1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
Interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Title  14,  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  to 
amend  Class  E  airapace  at  Big  Piney, 
WY.  This  proposal  is  essential  in  order 
to  fully  contain  a  new  GPS  SIAP  within 
controlled  airapwce  located  at  the  Big 
Piney-Marbleton  Airport.  The  existing 
1200-fbot  Class  E  airapace  requires 
modification  to  fully  encompass  the 
missed  approach  holding  procedures  for 
the  new  SIAP.  The  revision  to  the 
existing  1200-foot  Class  E  airapace  wrill 
be  an  extension  to  the  southeast  from 
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approximately  21.4  to  33  nautical  milea. 
thus  fully  encompasMng  ths  new  SIAP. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
•re  based  on  North  American  Datum  83. 
Cien  B  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9E.  dated 
September  10. 1997,  and  effiective 
September  16,  1997.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Ciau  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "signiBcant 
regulatory  action"  under  Executive 
Order  12866:  (2)  is  not  a  "signiHcant 
rule"  under  DOT  Regulatory  Policies 
and  Prxx:edures  (44  FR  1 1034:  February 
26,  1979):  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  ininimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  • 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Liat  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
propcaes  to  amend  14  CFR  part  71  as 
Killows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Anihority:  49  U.S.C  106(g).  40103,  40113. 
40120:  E.O.  10854,  24  FR  9585.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

171.1    [Amandsdl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dalad  September  10.  1997.  and  effective 
Saptember  16. 1997.  is  amended  as 
follows: 


Ptimgropii  S005  Class  E  airspace  anas 
extending  upward  from  700  feet  or  more 
above  the  suiface  of  the  earth. 

•  •         •         •         • 

ANM  MTY  ES  Big  PiMy.  WY  [levissd] 

Big  Piney-Marbleton  Airport.  WY 

(Lat.  42*35'06"N.  long.  110n)6'40"W) 
Bi«  Piney  VOR/DME 
(Ut  4r34'46-N,  long.  IIO-WSS^W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  4.S  miles 
southwest  and  8.3  miles  northeast  of  the  Big 
Piney  VORyDME  134*  and  314*  radial* 
extending  from  4  miles  northwest  to  18.6 
miles  southeast  of  the  VOR/DME:  that 
airspace  extending  upward  from  1.200  feet 
above  the  surface  within  7.9  miles  southwest 
and  11.8  miles  northeast  of  the  Big  Pinay 
134*  and  314*  radials  extending  from  10.1 
miles  northwest  to  33  miles  southeast  of  the 
VOR/DME. 

•  •         •         •         • 

Issued  in  Seattle.  Washington,  on 
November  13. 1997. 
Glenn  A.  Adams  m. 
Assistant  Manager.  Air  traffic  Diviakm. 
Northwest  Mountain  Region. 
|FR  Doc.  97-31928  Filed  12-4-97;  8:45  am] 
aajjHQ  oooa  4ei»-is-M 
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Ravislon  of  tti«  Manual  on  UnHorm 
Traffic  ContnH  Devicea:  General 
Provisiona  and  Tr^lc  Control  for 
School  Araas 

AGENCY:  Federal  Highway 
AdministraUon  (FHWA).  DOT. 
ACTION:  Notice  of  proposed  amendments 
to  the  Manual  on  Uniform  Traffic 
Control  Devices  (MUTCD);  Request  for 
Comments. 


The  MUTCD  is  incorporated 
by  reference  in  23  CFR  part  655.  subpart 
F.  approved  by  the  Federal  Highway 
Administrator,  and  recognized  as  the 
national  standard  for  traffic  control  on 
all  public  roads.  The  FHWA  announced 
its  intent  to  rewrite  and  reformat  the 
MUTCD  on  January  10. 1992.  at  57  FR 
1134.  This  document  proposes  new  text 
for  the  MUTCD  in  Part  1 .  General 
Provisions,  and  Part  7.  Traffic  Control 
for  School  Areas.  The  purpose  of  this 
effort  is  to  reformat  the  text  for  clarity 
of  intended  meanings,  to  include  metric 
dimensions  and  values  for  the  design 
and  installation  of  traffic  control 
devices,  and  to  improve  the  overall 
organization  and  discussion  of  the 


contenU  in  the  MUTCD.  The  proposed 
changes  to  the  MUTCD  are  intended  to 
expedite  traffic,  promote  uniformity, 
improve  safety,  and  incorporate 
technology  advances  in  traffic  control 
device  application. 

DATES:  Submit  comments  on  or  before 
September  8,  1998. 

ADDRESSES:  Signed,  written  comments 
should  refer  to  the  docket  number  that 
appears  at  the  top  of  this  document  and 
must  be  submitted  to  the  Docket  Clerk. 
U.S.  DOT  Dockets,  Room  PL-401.  400 
Seventh  Street.  SW..  Washington,  E)C 
20590-0001.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m..  e.t..  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the  notice  of 
proposed  amendments  contact  Ms. 
Linda  Brown,  Office  of  Highway  Safety. 
Room  3414.  (202)  366-2192,  or  Mr. 
Raymond  Cuprill,  Office  of  Chief 
Counsel,  Room  4217,  (202)  366-0834. 
Department  of  Transportation.  Federal 
Highway  Administration.  400  Seventh 
Street.  SW.,  Washington.  DC  20590.  The 
proposed  text  for  Parts  1  and  7  of  the 
MUTCD  is  available  from  the  FHWA 
Office  of  Highway  Safety  (HHS-10).  It  is 
also  available  on  the  FTiWA  home  page 
at  the  following  Internet  address:  http:/ 
/www.ohs.fhwa.dotgov/devices/ 
mutcd.html. 

SUPPLEMENTARY  INFORMATION:  The  1988 
MUTCD  is  available  for  inspection  and 
copying  as  prescribed  in  49  CFR  Part  7, 
appendix  D.  It  may  be  purchased  for 
$44.00  from  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  P.O.  Box  371954.  Pittsburgh.  PA 
15250-7954,  Stock  No.  650-001-00001- 
0.  This  notice  is  being  issued  to  provide 
an  opportunity  for  public  comment  on 
the  desirability  of  proposed 
amendments  to  the  MUTCD.  Based  on 
the  comments  submitted  and  upon  its 
own  experience,  the  FHWA  will  issue  a 
final  rule  concerning  the  proposed 
changes  included  in  this  notice. 

The  National  Committee  on  Uniform 
Traffic  Control  Devices  (NCUTCD)  has 
taken  the  lead  in  this  effort  to  rewrite 
and  reformat  the  MUTCD.  The  NCUTCD 
is  a  national  organization  of  individuals 
from  the  American  Association  of  State 
Highway  and  Transportation  Officials 
(/^SHTO),  the  Institute  of 
Transportation  Engineers  (ITE).  the 
National  Association  of  County 
Engineers  (NACE).  the  American  Public 
Works  Association  (APWA).  and  other 
organizations  that  have  extensive 
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experience  in  the  installation  and 
maintenance  of  traffic  control  devices. 

Althoujgh  the  MUTCD  will  be  revised 
in  its  entirety,  it  will  be  done  in  phases 
due  to  the  enormous  volume  of  text  The 
FHWA  reviewed  the  NCUTCD's 
recommendations  for  MUTCD  Part  3 — 
Markings,  Part  4 — Signals,  and  Part  8 — 
Traffic  Control  for  Roadway-Rail 
Intersections.  The  proposed  text  for 
Parts  3, 4.  and  8  was  published  as  Phase 
1  of  the  MUTCD  rewrite  effort  in  a 
previous  notice  of  proposed  amendment 
dated  January  6, 1997,  at  62  FR  691. 

This  notice  of  proposed  amendment  is 
Phase  2  of  the  MUTCD  rewrite  effort 
and  includes  the  proposed  text  for 
MUTCD  Part  1,  General  Provisions,  and 
MUTCD  Part  7,  Traffic  Control  for 
School  Areas.  The  public  will  have  an 
opportimity  to  review  and  comment  on 
the  remaining  parts  of  the  MUTCD  in  a 
future  notice  of  proposed  amendment 
The  FHWA  invites  comments  on  the 
proposed  text  for  Part  1  and  Part  7  of  the 
MLTTCD.  A  simimary  of  the  significant 
changes  contained  in  these  sections  of 
the  Manual  is  provided  in  this  notice  of 
proposed  amendment. 

Tne  proposed  new  style  of  the 
MUTCD  would  be  a  3-ring  binder  with 
816  X  11  inch  pages.  Each  part  of  the 
MUTCD  would  be  printed  separately  in 
a  bound  format  and  then  included  in  the 
3-ring  binder.  If  someone  needed  to 
reference  information  on  a  specific  part 
of  the  MUTCD.  it  would  be  easy  to 
remove  that  individual  part  from  the 
binder.  The  proposed  new  text  would  be 
in  column  format  and  contain  foiu 
categories  as  follows:  (1)  Standards — 
representing  "shall"  conditions;  (2) 
Guidance — representing  "should" 
conditions;  (S^Options —  representing 
"may"  conditions;  and  (4)  Support — 
representing  descriptive  and/or  general 
information.  This  new  format  would 
make  it  easier  to  distinguish  standards, 
guidance,  and  optional  conditions  for 
the  design,  placement,  and  application 
of  traffic  control  devices.  For  review 
purposes  during  this  rewrite  effort, 
dimensions  will  be  shown  in  both 
metric  and  English  units.  This  virill 
make  it  easier  to  compare  text  shown  in 
the  1988  Edition  with  the  proposed  new 
edition.  However,  the  adopted  final 
version  of  the  new  MUTCD  will  be 
solely  in  metric  luits. 

This  effort  to  rewrite  and  reformat  the 
MUTCD  will  be  an  ongoing  activity  over 
the  next  2-3  years.  Some  of  the  other 
issues  which  will  be  addressed  in  future 
notices  of  proposed  amendment  are: 
minimimi  retroreflectivity  standards  for 
signs  and  pavement  markings;  signing 
for  low-volume  rural  roads;  and  traffic 
control  for  light-rail  grade  crossings. 
These  proposed  changes  to  the  MUTCD 


are  intended  to  expedite  traffic,  promote 
uniformity,  improve  safety,  and 
incorporate  technology  advances  in 
traffic  control  device  application. 

Diacnaaion  of  Fropoaed  Amendmenta  to 
Part  1— General  Fnmaions 

The  following  items  are  the  most 
significant  |m)posed  revisions  to  Part  1. 

Introduction 

Under  the  category  heading 
STANDARD,  the  FHWA  proposes  to 
include  the  definition  of  "trdEBc  control 
devices"  which  is  also  included  in  the 
proposed  Section  1A.14.  Definition  of 
Words  and  Phrases.  Also  proposed  is  a 
discussion  of  23  CFR  part  655,  subpart 
F.  related  to  the  MUTCD  and  the  FHWA 
policies  and  procedures.  Under  the 
category  heading  SUPPORT,  the  FHWA 
proposes  to  include  a  discussion  of  the 
FHWA  role  and  additional  history 
regarding  the  MUTCD. 

Purpose  of  Traffic  Control  Devices 

In  Section  IA.1,  the  FHWA  proposes 
to  use  the  term  "road  users"  since  it 
encompasses  both  motorized  and  non- 
motorized  traffic. 

Principles  of  Truffle  Control  Devices 

In  Section  IA.2,  under  the  category 
heading  GUIDANCE,  the  FHWA 
proposes  to  include  "speed"  as  a 
consideration  that  should  govern  the 
design,  operation,  placement,  and 
location  of  various  traffic  control 
devices  since  the  traveling  speed  of  road 
users  can  affect  their  ability  to 
appropriately  respond  to  the  driving 
task. 

In  this  same  section,  the  FHWA 
proposes  to  include  a  refnence  to  23 
CFR  part  655,  subpart  F,  which  contains 
the  policies  and  procedures  that  address 
the  requirement  for  national  uniformity 
of  traffic  control  devices  on  all  streets 
and  highways.  The  last  paragraph  in 
this  same  section  is  new.  The  FHWA 
proposes  to  include  this  new  discussion 
to  make  sure  that  the  minimiun 
capabilities  of  the  road  users  as 
described  in  the  Uniform  Vehicle  Code 
are  considered  when  selecting, 
installing,  and  mnintnining  traffic 
control  devices. 

Desipi  of  Traffic  Control  Devices 

In  Section  1A.3,  under  the  category 
heading  STANDARD,  the  FHWA 
proposes  to  add  the  word  "colors"  to 
the  statement  that  all  signs  shall  be 
adopted  using  the  prtx:edures  described 
in  Section  1A.11.  The  FHWA  also 
proposes  adding  a  statement  imder  the 
category  heading  OPTION  to  explain 
that  State  and  local  highway  agencies 
may  develop  word  message  signs  to 


notify  road  usos  of  special  regulations 
or  to  warn  of  special  situations  or 
hazards. 

Maintenance  of  Traffic  Ccmtrol  Devicee 

In  Section  1A.5,  the  FHWA  proposes 
to  include  language  to  explain  the 
difference  between  functional  and 
physical  maintenance.  Fimctional 
maintenance  is  required  to  determine  if 
a  certain  traffic  control  device  needs  to 
be  updated  to  meet  current  and 
chaiiging  traffic  conditions.  In  addition, 
physical  maintenance  is  recommended 
to  ensure  that  the  device  is  legible, 
visible,  and  operating  properly. 

Responsibility  of  Traffic  Control  Devices 

In  Section  IA.7,  the  FHWA  proposes 
to  reference  23  CFR  655.603  which 
adopts  the  MUTCD  as  the  national 
standard  for  all  traffic  control  devices 
on  any  street,  highway,  or  bicycle  trail 
open  to  public  travel  and  which 
requires  that  any  State  or  other  Federal 
agency  MUTCD  shall  be  in  substantial 
conformance  with  the  national  MUTCD. 

Placement  Authority 

The  1988  MUTCD  states  that  all  traffic 
control  devices  must  only  be  installed 
by  a  public  authority  or  other  official 
jurisdiction.  The  FHWA  proposes  to 
expand  the  wording  in  this  sentence  to 
cover  not  only  traffic  control  devices  but 
otho'  signs  and  messages  within  the 
highway  right-of-way.  The  1988 
MUTCD  also  states  that  any 
imauthorized  sign  placed  on  the 
highway  right-of-way  by  a  private 
organization  or  individual  constitutes  a 
public  nuisance.  The  FHWA  propoaes  to 
expand  this  wording  to  cover  not  <mly 
signs  but  any  unauthorized  traffic 
control  device. 

Engineering  Study  orfudgment 
Required 

In  the  1988  MUTCD  the  terms 
engineering  judgment  and  engineering 
study  were  used  interchangeably.  The 
FHWA  proposes  to  include  distinct 
definitions  in  Section  1A.14  to  explain 
the  difference  between  these  two  terms. 

Meaning  of  Standard,  Guidance, 
Option,  and  Support 

In  Section  1A.10.  the  FHWA  proposes 
to  more  clearly  identify  standaids, 
guidance,  option,  and  support 
information  discussed  in  the  new 
edition  of  the  MUTCD  by  providing 
appropriate  headings  for  all  text.  The 
FHWA  also  proposes  to  include  a 
sentence  explaining  that  figures,  tables, 
and  illustrations  either  complement  the 
text  and/or  can  constitute  a  standard, 
guidance,  option,  or  support 


64326  Federal  Register  /  Vol.  62.  No.  234  /  Friday.  December  5.  1997  /  Proposed  Rules 


Manual  Changes.  Interpntation*.  and 
Authority  to  Experiment 

In  Section  lA.ll.  the  FHWA  propoMS 
to  include  a  new  standard  to  indicate 
that  devices  that  do  not  conform  to  the 
provisions  of  the  MUTCD  shall  be 
prohibited  unless  the  procedures 
discussed  in  this  section  are  followed. 

Definition  of  Words  and  Phmses 

In  Section  1A.14  under  the  category 
belling  STANDARDS,  the  FHWA 
propoees  to  include  a  consolidated  list 
of  terms  and  their  deHnitions  which  are 
used  in  and  considered  important  for 
the  uniform  use  of  the  MUTCD.  This 
amendment  contains  a  partial  list  which 
will  be  modified  and  completed  in  the 
future  amendments  for  the  proposed 
MUTCD.  The  amendments  will  also 
consider  the  need  to  repeat  the 
definitions  of  some  terms  in  applicable 
Parts  of  the  MUTCD.  The  last  two 
versions  of  the  MUTCD  deRned  most 
terms  only  in  the  text  of  applicable 
Parts,  although  previous  editions 
contained  a  list  similar  to  the  list 
proposed.  Only  the  term  "roadway"  was 
defined  in  Section  lA-9  Definition  of 
Words  and  Phrases  of  the  1988  MUTCD. 
As  in  previous  MUTCD  editions,  the 
terms  which  are  not  defined  in  the 
MUTCD  shall  be  defined  as  in  the 
MUTCD  referenced  documents. 

In  Section  lA-14,  definitions  are 
proposed  for  the  following  terms.  These 
terms  are  used  throughout  the  1988  and 
proposed  versions  of  the  MUTCD  but 
were  not  specifically  defined  in  the 
1988  version:  "approach,  engineering 
judgment,  engineering  study,  highway 
(road  and  street),  intersection,  major 
roadway,  minor  roadway,  median, 
netwrork,  retroranectivity,  road  user, 
traffic,  traffic  control  device,  train, 
traveled  way.  vehicle,  and  warrant." 

In  Section  lA-14  the  definition  of 
"roadway"  is  proposed  to  be  changed 
from  the  definition  in  the  1988  version 
of  the  MUTCD.  The  change  would 
exclude  sidewalks  and  shoulders  used 
by  bicycles  from  being  part  of  the 
roadway.  Also,  the  change  would 
exclude,  through  the  definition  of 
vehicle,  portions  of  the  highway  where 
trains,  including  some  light  rail, 
operate. 

In  Section  lA-14.  definitions  are 

Eroposed  for  the  terms  "arterial 
ighway"  and  "collector  highway."  The 
definitions  of  these  terms  would  refine 
the  proposed  standards  for  the  center 
line  and  edge  line  warrants  contained  in 
two  previous  proposed  amendments: 
one  dated  August  2,  1996,  at  61  PR 
40484  and  one  dated  January  6. 1997.  at 
62FR691. 

In  Section  lA-14.  the  term  "bicycle 
path"  is  proposed  to  replace  the  term 


"bicycle  trail."  This  term  will  also  be 
proposed  in  the  futxira  amendment  for 
the  rewrite  of  Part  9,  Traffic  Control  for 
Bicycle  Facilities. 

In  Section  lA-14,  the  definition  for 
the  term  "average  day"  would  be 
changed  in  order  to  provide  more 
specific  detail.  "Average  day"  is  used  in 
I^rts  2  and  4  and  is  defined  in  Part  4 
of  the  1988  MUTCD  and  in  the  proposed 
text  for  the  rewrite  of  Part  4. 

In  Section  lA-14.  the  term  "traffic 
gate"  is  proposed  to  replace  the  tenas 
"resistance  gate,"  "second  gate,"  and 
"warning  gate." 

Diacuaaion  of  Propoaad  Amendments  to 
Part  7— Traffic  Controls  for  School 
Areas 

The  following  items  are  the  most 
significant  revisions  to  Part  7. 

Need  for  Standards 

In  section  7A.1,  a  new  Typical  School 
Route  Plan  Map  is  proposed.  Paragraph 
5  of  this  same  section  would  be 
modified  to  include  middle  and  high 
schools  in  the  development  plans  for 
school  routes.  Also,  p>aragraph  7  would 
be  modified  to  indicate  that  the  various 
types  of  school  area  traffic  control 
devices  should  also  be  included  in  a 
traffic  control  plan. 

The  discussions  contained  in  the 
following  sections  of  the  1988  MUTCD 
are  proposed  for  deletion:  Sections  7A— 
5  through  7A-10.  7B-1  through  7B-4. 
7B-7  and  7B-S.  The  information 
contained  in  these  sections  can  be  found 
in  Parts  1  and  2  of  the  MUTCD  or  in  the 
Standard  Alphabets  for  Highway  Signs 
and  Pavement  Markings. 

The  new  heading  prof>osed  for 
Section  7B-1  is  "Size  of  School  Signs" 
and  a  new  Table  7B.1  would  be  added 
to  show  the  dimensions  and  sizes  as 
shown  in  the  Standard  Highway  Signs 
Book.  This  eliminates  the  need  to  show 
the  dimensions  and  sizes  in  the 
associated  text  discussion. 

In  section  7B.7.  a  new  Figure  7-2  is 
proposed  to  provide  guidance  on  the 
proper  placement  of  the  School 
Advance  Warning  Sign  (Sl-1). 

In  section  7B.8  under  the  GUIDANCE 
category,  it  is  proposed  that  an 
engineming  study  should  be  conducted 
before  installing  the  School  Crosswalk 
Warning  sign  (S2-1). 

In  section  7B.10.  the  FHWA  proposes 
changing  the  title  to  "Alternate  Plates 
for  School  Speed  Limit  Assembly 
Signs'. 

In  section  7B.11,  the  FHWA  proposes 
s  new  section  to  allow  the  option  of 
installing  a  School  Speed  Zone  Ahead 
Assembly  Sign  in  advance  of  a  School 
Speed  Limit  Sign  or  a  School  Speed 
Limit  Assembly  Sign.  The  School  Speed 


Zone  Ahead  Assembly  Sign  would 
consist  of  the  Reduced  Speed  Ahead 
Sign  (R5-2a)  with  a  SCHOOL  plate  (S4- 
3)  mounted  directly  above  it. 

In  section  7C-4,  the  following  new 
guidance  information  is  proposed:  "In 
the  absence  of  a  marked  crosswalk,  the 
Stop  line  should  be  placed  at  the 
desired  stopping  point  but  should  be 

E laced  no  more  than  9m  (30  feet)  nor 
sss  than  1.2m  (4  faet)  from  the  nearest 
edge  of  the  intersecting  traveled  way." 

The  FHWA  proposes  deleting  the 
disctission  in  Chapter  7D  for  school 
traffic  signals  and  including  a  reference 
to  the  proposed  text  in  the  re%vrite  of 
Part  4. 

■    The  FHWA  proposes  to  modify 
Chapter  7E,  "Crossing  Supervision"  by 
deleting  the  discussion  on  legal 
authority  for  adult  guards  and  student 
patrols  since  the  States  and  local 
agencies  are  responsible  for  establishing 
law»  regarding  these  crossing 
supervisors.  For  increased  safety,  the 
FHWA  has  also  added  a  discussion  in 
section  7E.4  to  include  guidance  which 
provides  that  the  uniforms  they  use 
should  be  of  high-visibility  material 
which  may  be  seen  during  daytime, 
nightime,  and  twilight  hours. 

Rulemaking  Analyses  and  Nodcas 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable,  but  the  FHWA  may 
issue  a  final  rule  at  any  time  after  the 
close  of  the  comment  period.  In 
addition  to  late  comments,  the  FHWA 
will  also  continue  to  file  in  the  docket 
relevant  information  that  becomes 
available  after  the  comment  closing 
date,  and  interested  persons  should 
continue  to  examine  the  docket  for  new 
material. 

Executive  Order  12866  (Regulatory 
Planning  and  Renew)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking 
would  be  minimal.  The  new  standards 
and  other  changes  proposed  in  this 
notice  are  intended  to  improve  traffic 
operations  and  provide  additional 
guidance,  clarification,  and  optional 
applicatioiu  for  traffic  control  devices. 
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The  FHWA  expects  that  these  proposed 
changes  will  create  uniformity  and 
enhance  safiety  and  mobility  at  little 
additional  expense  to  public  agencies  or' 
the  motoring  public.  Therefore,  a  full 
r^ulatory  evaluation  is  not  required. 


Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatoiy 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612).  the  FHWA  has  evaluated  the 
eSiects  of  this  proposed  action  on  small 
entities.  This  notice  of  proposed 
rulemaking  adds  some  new  and 
alternative  traffic  control  devices  and 
traffic  control  device  applications.  The 
proposed  new  standards  and  other 
changes  are  intended  to  improve  traffic 
oi>erations,  expand  guidance,  and 
clarify  application  of  traffic  control 
devices.  As  noted  previously,  any 
expenses  to  public  entities  or  the 
motoring  public  to  implement  the 
proposed  changes  would  be  minimal. 
Therefore,  the  FHWA  hereby  certifies 
that  these  proposed  revisions  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
The  MUTCD  is  incorporated  by 
reference  in  23  CFR  part  655,  subpart  F, 
which  requires  that  changes  to  the 
national  standards  issued  by  the  FHWA 
shall  be  adopted  by  the  States  or  other 
Federal  agencies  within  two  years  of 
issuance.  The  proposed  amendment  is 
in  keeping  with  the  Secretary  of 
Transportation's  authority  under  23 
U.S.C.  109(d).  315,  and  402(a)  to 
promulgate  uniform  guidelines  to 
promote  the  safe  and  efficient  use  of  the 
highway.  To  the  extent  that  this 
amendment  would  override  any  existing 
State  requirements  regarding  traffic 
control  devices,  it  does  so  in  the 
interests  of  national  uniformity. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 


Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  3501 
etseq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  docimient  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Sulqects  in  23  CFR  655 

Design  standards,  Grant  programs — 
transportation.  Highways  and  roads. 
Incorporation  by  reference.  Signs. 
Traffic  regulations. 
(23  U.S.C.  109(d),  114(a),  315.  and 
402(a);  23  CFR  1.32.  655.601. 655.602. 
and  65S.603;  49  CFR  1.48) 

Issued:  Noveinl>er  25. 1997. 
Keonelli  R.  Wykk. 

Federal  Highway  Administrator. 

(FR  Doc.  97-31911  Filed  12-4-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 
[SPATS  No.  MT-017] 

Momana  f^uiatory  Program  and 
Abandoned  Mine  Land  Reclamation 
Plan 

AQBiCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  and 
opportunity  for  public  hearing  on 
proposed  amendment 

SUIMARY:  Office  of  Surface  Minipg 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  revisions  and 
additional  explanatory  information 
pertaining  to  a  previously  proposed 
amendment  to  the  Montana  regulatory 
program  (hereinafter,  the  "Montana 


program")  and  abandoned  mine  land 
reclamation  plan  (hereinafter,  the 
"Montana  plan")  imder  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  revisions  and 
additional  explanatory  information  for 
Montana's  proposed  statutes  consist  of 
revisions  to  statutes  pertaining  to  the 
designation  of  the  Montana  State 
Regulatory  Authority  and  reclamation 
agency  under  SMCRA,  a  statutory 
definition  of  "prospecting,"  revegetatioo 
success  criteria  for  bond  release,  and 
prospecting  under  notices  of  intent.  The 
amendment  is  intended  to  revise  the 
Montana  program  to  be  consistent  with 
the  corresponding  Federal  regulations 
and  SMCRA,  and  to  improve  program 
efficiency. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.s.t,  December 
22,  1997. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 

Copies  of  the  Montana  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Casper  Field  Office. 
Guy  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  100 
East  "B"  Street  Room  2128,  Casper. 
WY.  82601-1918,  Telephone:  (307) 
261-5776. 
Steve  Welch,  Chief,  Industrial  and 
Energy  Minerals  Bureau,  Montana 
Department  of  Environmental  Quality, 
P.O.  Box  200901,  Helena,  MT  59620- 
0901,  Telephone:  (406)  444-4964. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett,  Telephone:  (307)  261-5776. 

8UPPI.EMENTARY  INFORMATION: 

I.  Background  on  the  Montana  Program 
and  Montana  Plan 

On  April  1.  1980,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Montana  program  as  administrated  by 
the  Department  of  State  Lands.  General 
background  information  on  the  Montana 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  of  the 
Montana  program  can  be  found  in  the 
April  1. 1980,  Federal  Register  (45  FR 
21560).  Subsequent  actions  concmning 
Montana's  program  and  program 
amendments  can  be  found  at  30  CFR 
926.15,  926.16,  and  926.30. 

On  October  24, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
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Montana  plan  as  administered  by  the 
Depertment  of  State  Lands.  General 
background  infonnation  on  the  Montana 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  of  the 
Montana  plan  can  be  found  in  the 
October  24, 1980.  Federal  Regiater  (45 
FR  70445).  Subsequent  actions 
concerning  Montana's  program  and 
program  amendments  can  be  found  at 
30  CFR  926.20. 

n.  Propoaad  Amendment 

By  letter  dated  May  16.  1995, 
Montana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (30  U.S.C.  1201  et  seq.) 
(Administrative  Record  No.  MT-14-01). 
Montana  submitted  the  proposed 
amendment  in  response  to  required 

f>rogram  amendments  at  30  CFR  926.16 
f)  and  (g),  and  at  its  own  initiative.  The 
provisions  of  Montana  Code  Annotated 
(MCA)  that  Montana  proposed  to  revise 
were:  82-4-203,  MCA  (definitions);  82- 
4-204.  MCA  (rulemaking  authority);  82- 
4-205,  MCA  (administration  by 
Department  of  Environmental  Quality); 
82-4-221.  MCA  (mining  permit 
required);  82-4-223.  MCA  (permit  fiee 
and  surety  bond);  82-4-226(8),  MCA 
(prospecting  permit);  82-4-226,  MCA 
(prospecting  permit);  82-4-227,  MCA 
(refusal  of  permit);  82-4-231,  MCA 
(submission  of  and  action  on 
reclamation  plan);  82-4-232,  MCA  (area 
mining;  bond;  alternate  plan);  82-4-235, 
MCA  (inspection  of  vegetation — final 
bond  release);  82-4-239.  MCA 
(reclamation  by  regulatory  authority); 
82-4-240,  MCA  (reclamation  after  bond 
forfeitiue);  82-4-242.  MCA  (funds 
received  by  regulatory  authority);  82-4- 
251,  MCA  (noncompliance;  suspension 
of  permiu);  82-4-254,  MCA  (violation; 
penalty;  waiver).  The  proposed 
amendment  consisted  of  statutory 
revisions  enacted  by  the  1995  Montana 
Lemslature. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  )une  5, 
1995,  Federal  Register  (60  FR  29521), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (Administrative  Record 
No.  MT-14-06).  Because  no  one 
requested  a  public  hearing  or  meeting, 
none  was  held.  The  public  comment 
period  ended  on  July  5,  1995. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
definitions  of  "Board," 
"Commissioner,"  and  "Director"  at 
(MCA)  82-4-203  (6),  (10).  and  (12): 
Board  rules  and  Administration  by 
Department  at  (MCA)  82-4-205; 
Inspection  of  vegetation — final  bond 


release  at  (MCA)  82-4-235;  the 
definition  of  "prospecting"  at  (MCA) 
82-4-226(8);  and  Prospecting  permit  at 
(MCA)  82-4-226.  OSM  also  addressed 
outstanding  required  program 
amendmento  at  30  CFR  926.16  (h).  (i). 
and  (j)  as  they  related  to  prospecting. 
OSM  notified  Montana  of  the  concerns 
by  letter  dated  December  5,  1996 
(Administrative  Record  No.  MT-14-08). 
Montana  responded  in  a  letter  dated 
Jilovember  6, 1997,  by  submitting  a 
revised  amendment  and  additional 
explanatory  information 
(Administrative  Record  No.  MT-14-11). 
The  revisions  to  the  amendment  consist 
of  new  statutory  language  enacted  by 
the  1997  Montana  Legislature. 

Montana  prop>oses  revisions  to,  and 
additional  explanatory  information  for, 
the  definitions  of  "Board," 
"Commissioner,"  and  "EKrector"  at 
(MCA)  82-4-203  (6).  (10).  and  (12); 
Board  rules  and  Administration  by 
Department  at  (MCA)  82-4-205; 
Inspection  of  vegetation — final  bond 
release  at  (MCA)  82-4-235;  the 
definition  of  "prospecting"  at  (MCA) 
82-4-226(8);  and  Prospecting  permit  at 
(MCA)  82-4-226. 

Specifically,  the  revisions  and 
additional  explanatory  information 
submitted  by  Montana  includes  the 
following: 

1.  Definition  of  "Director"  in  the 
Department  of  Environmental  Quality  at 
(MCA)  82-4-203(12) 

Montana  has  defined  the  role  of  the 
"Director"  in  the  newly  created 
Department  of  Environmental  Quality. 
Montana  has  provided  explanatory 
information  concerning  the  Department 
of  Environmental  Quality 
responsibilities  in  the  implementation 
of  the  Montana  program  under  SMCRA. 

2.  Board  Rules  and  Administration  by 
Department  at  (MCA)  82-4-204  and  82- 
4-205 

Montana  has  revised  the 
responsibilities  of  the  "Board"  and  the 
"Department"  to  alleviate  a  duplication 
of  duties. 

3.  Revegetation  Criteria  for  Bond 
Release  at  (MCA)  82-4-235 

The  1997  Montana  Legislature  revised 
82-4-235(a)  to  delete  language  which 
would  have  allowed  final  bond  release 
(in  some  cases)  with  introduced  species 
providing  a  major  or  dominant 
component  of  the  reclaimed  vegetation. 

4.  Definition  of  "Prospecting"  and 
Prospecting  Permit  at  (MCA)  82-4- 
203(5)  and  82-4-226(8) 

Montana  has  submitted  a  revised 
definition  of  "prospecting."  In  addition. 


Montana  has  revised  82-4-228(8)  to 
provide  that  prospecting  under  a  notice 
of  intent  would  only  be  allowed  in  those 
situations  in  which  less  than  250  tons 
of  coal  would  be  removed  and  on  lands 
not  determined  to  be  unsuitable  for 
mining. 

5.  Required  Program  Amendments  at  30 
CFR  926.16  (h).  (i).  and  (j) 

Montana  has  presented  a  revision  to 
address  required  program  amendment 
(h)  concerning  the  removal  of  more  than 
250  tons  of  cmI.  (See  above  discussion.) 
Montana  has  presented  explanatory      ^ 
information  concerning  required 
program  amendments  (i)  and  (j). 

m.  PiibUc  Coaunent  Procedures 

OSM  is  reopening  the  conunent 
period  on  the  proposed  Montana 
program  amendment  to  provide  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  proposed  amendment 
in  light  of  the  additional  materials 
submitted.  In  accordance  with  the 
provisions  of  30  CFR  732.17(h).  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Montana  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  propKwed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  bom  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  1298i9 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h){10). 


decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

3.  National  Enviroimiental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  Stete  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  926 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  November  23, 1997. 
Richard  J.  SeOiel. 

Reg^nal  Director,  Western  Regional 
Coordinating  Center. 

(FR  Doc  97-31810  Filed  12-4-07: 8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

(CA-18»-005»;  FRL-««32-3] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California; 
South  Coast  Air  Quality  Management 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  state  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
California  to  provide  for  attainment  of 
the  carbon  monoxide  (CO)  national 
ambient  air  quality  standards  (NAAQS) 
in  the  Los  Angeles-South  Coast  Air 
Basin  Area  (South  Coast).  EPA  is 
proposing  to  approve  the  SIP  revision 
under  provisions  of  the  Clean  Air  Act 
(CAA)  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards,  and  plan  requirements  for 
nonattainment  areas.  The  demonstration 
of  attainment  in  the  SIP  depends,  in 
part,  upon  reductions  fit>m  an  enhanced 
inspection  and  maintenance  (I/M) 
program  for  motor  vehicles.  Since  EPA 
has  previously  granted  interim  approval 
to  the  California  I/M  program,  the 
Agency  is  proposing  interim  approval  of 
the  CO  attainment  demonstration 
portion  of  the  plan. 

DATES:  Written  comments  on  this 

proposal  must  be  received  by  January  5, 

1998. 

ADDRESSES:  Comments  should  be 

addressed  to  the  EPA  contact  below. 

The  rulemaking  docket  for  this  notice. 
Docket  No.  97-17,  may  be  inspected  and 
copied  at  the  following  location  during 
normal  business  hours.  A  reasonable  fee 
may  be  charged  for  copying  parts  of  the 
docket.  Environmental  Protection 
Agency,  Region  9,  Air  Division,  Air 
Planning  Office,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901. 

Copies  of  the  SIP  materials  are  also 
available  for  inspection  at  the  addresses 
listed  below: 
California  Air  Resources  Board,  2020  L 

Street,  Sacramento,  California 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive. 

Diamond  Bar,  California 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Jesson  (415)  744-1288,  Air 
Planning  Office  (AIR-2),  Air  Division, 
U.S.  EPA,  Region  9,  75  Hawthorne 
Street.  San  Francisco,  California.  94105- 


SUPPI^MENTARY  INFORMATION: 
L  Background 

A.  The  Carbon  Monoxide  Problem 

Carbon  monoxide  is  a  colorless, 
odorless  gas  emitted  in  combiistion 
processes.  In  the  South  Coast,  like  most 
urban  artas,  CO  comes  ppmarily  from 
tailpipe  emissions  of  cars  and  trucks. ' 
Exposure  to  elevated  CO  levels  is 
associated  with  impairment  of  visiial 
perception,  work  capacity,  mAnimJ 
dexterity,  and  learning  ability,  and  with 
illness  and  death  for  those  who  already 
suffer  from  cardiovascular  disease, 
particularly  angina  or  peripheral 
vascular  disease. 

Under  section  109  of  the  CAA,  EPA 
has  established  primary,  health-related 
NAAQS  for  CO:  9  parts  per  million 
(ppfn)  averaged  over  an  8-hour  period, 
and  35  ppm  averaged  ovei«l  hour. 
Attainment  of  the  8-hour  CO  NAAQS  is 
achieved  if  not  more  than  one  non- 
overlapping  8-hour  average  in  any 
consecutive  2-year  period  per 
monitoring  site  exceeds  9  ppm  (values 
below  9.5  are  rounded  down  to  9.0  and 
are  not  considered  exceedances). 

The  South  Coast  has  continuously 
achieved  the  1-hour  NAAQS  for  the  past 
6  years.  For  this  reason,  the  South  Coast 
Sn*  and  this  action  address  primarily 
the  8-hour  NAAQS.  In  1995,  the  South 
Central  Los  Angeles  County  area 
recorded  13  exceedances  of  the  8-hour 
NAAQS,  the  largest  number  of  CO 
exceedances  within  the  SCAB  and,  in 
fact,  mthin  the  country.  Most  of  the  CO 
exceedances  in  the  SCAB  occur  during 
the  months  of  January,  November,  and 
December,  with  peak  concentrations 
typically  around  7  a.m.  and  10  p.m. 

B.  Clean  Air  Act  Requirements 

The  Federal  CAA  was  substantially 
amended  in  1990  to  establish  new 
planning  requirements  and  attainment 
deadlines  for  the  NAAQS.  Under 
section  107(d)(1)(C)  of  the  Act,  areas 
designated  nonattainment  prior  to 
enactment  of  the  1990  amendments, 
including  the  South  Coast,  were 
designated  nonattainment  by  operation 
of  law.2  Under  section  186(a)  of  the  Act, 


■  In  the  1990  ba«e  yetr  plannii^  (winter) 
inventory  for  the  South  Coast,  onroad  vehicle* 
accounted  for  approximately  80  percent  of  OO 
emissions,  while  nonroad  engines  and  stationary 
sources  contributed  roughly  18  and  2  percent, 
respectively.  Despite  continued  growth  in  vehicle 
use,  the  percent  of  CO  emissions  from  ooroad 
vehicles  is  predicted  to  decline  to  about  SO  percent 
by  the  year  2010,  as  a  result  of  the  cleaner  motor 
vehicles  mandated  by  the  California  low-emission 
vehicle  program. 

2  For  a  description  of  the  boundaries  of  the  Los 
Allies-South  Coast  Air  Basin,  see  40  CFR  81.305. 
The  nonattainment  area  includes  all  of  Ocange 

CantimMd 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAlI 
i  PUBLICATION  MAY  AFFECT  THE  QUALITY  Of| 
[the  MICROFORM  EDITION 
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each  CO  area  designated  nonattainment 
under  section  107(d)  was  also  classified 
by  of>eration  of  law  as  either  moderate 
or  serious,  depending  on  the  severity  of 
the  area's  air  quality  problem.  CXD  areas 
with  design  values  at  and  above  16.5 
ppm,  such  as  the  South  Coast,  were 
classified  as  s^ous. 

Section  172  of  the  Act  contaiiu 
general  requirements  applicable  to  SIPs 
for  nonattainment  areas.  Sections  186 
and  187  of  the  Act  set  out  additional  air 
quality  planning  requirements  for  CO 
nonattainment  areas. 

The  most  fundamental  of  these  ^ 

provisions  is  the  requirement  that  CO    ^ 
nonattainment  areas  submit  by 
November  15.  1992.  a  SIP  demonstrating 
attainment  of  the  NAAQS  as 
expeditiously  as  practicable  but  no  later 
than  the  deadline  applicable  to  the 
area's  classification:  December  31,  1995, 
for  moderate  areas,  and  December  31, 
2000.  for  serious  areas  like  the  South 
Coast.  CAA  sections  186(a)(1).  187(a)(7), 
and  187(b)(1).  Such  a  demonstration 
must  provide  enforceable  measures  to 
achieve  emission  reductions  each  year 
leading  to  emissions  at  or  below  the 
level  predicted  to  result  in  attainment  of 
the  NAAQS  throughout  the 
nonattainment  area. 

EPA  has  issued  a  "General  Preamble" 
describing  the  Agency's  preliminary 
views  on  how  EPA  intends  to  act  on 
SIPs  submitted  under  Title  I  of  the  Act. 
See  generally  57  PR  13498  (April  16> 
1992)  and  57  FR  18070  (April  28.  1992). 
The  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  EPA's  preliminary  interpretations  of 
Title  I  requirements.  In  this  proposed 
rulemaking  action,  EPA  is  applying 
these  policies  to  the  South  Coast  CO  SIP 
submittal,  taking  into  consideration  the 
specific  factual  issues  presented. 

C.  EPA  Actions  on  Prior  South  Coast  CO 
SIP  Revisions 

The  South  Coast  Air  Quality 
Management  District  (SCAQMD) 
adopted  a  CO  plan  on  November  6. 
1992.  This  plan  was  forwarded  to  the 
California  Air  Resources  Board  (GARB), 
which  submitted  the  plan  as  a  proposed 
revision  to  the  California  SIP  on 
December  31,  1992.  On  April  29.  1993. 
GARB  submitted  a  letter  correcting 
certain  adoption  and  implementation 
dates  for  measures  under  CARB's 
jurisdiction.  On  May  5. 1994.  EPA 
proposed  to  approve  in  part  and 
disapprove  in  part  the  SIP  submittal  (59 
FR  23264).  The  proposed  disapprovals 
derived  from  the  State's  failure,  at  the 
time,  to  adopt  and  submit  regulations 


for  an  enhanced  I/M  program,  since 
progress  and  attainment  under  the 
South  Coast  CO  plan  depended,  to  a 
large  extent,  on  this  program. 

On  December  28,  1994.  GARB 
amended  and  submitted  the  South  Coast 
Carbon  Monoxide  Attainment  Plan 
(Revised),  adopted  by  the  SCAQMD  on 
September  9,  1994.  The  1994  CO  plan 
provided  technical  amendments  to  the 
1992  submittal  and  wholly  superseded 
it. 

On  February  14, 1995.  the 
Administrator  signed  final  and  direct 
final  partial  approval  and  partial 
disapproval  of  the  revised  South  Coast 
CO  plan,  as  part  of  a  notice 
promulgating  Federal  Implementation 
Plans  (FlPs)  for  California,  including  a 
CO  FIP  for  the  South  Coast.  Again,  the 
disapproval  actions  were  the  result  of 
the  plan's  dependence  upon  reductions 
bom  an  enhanced  I/M  program,  which 
had  not  yet  been  adopted. 

On  April  10,  1995.  legislation  was 
enacted  mandating  that  the  California 
FIPs  "shall  be  rescinded  and  shall  have 
no  further  force  and  effect"  (Pub.  L. 
104-6.  Defense  Supplemental 
Appropriation.  H.R.  889).  At  the  time  of 
enactment  of  this  legislation,  the  FIP 
and  SIP  actions  had  not  yet  been 
published  in  the  Federal  Register.^ 
Because  the  State  was  in  the  process  of 
adopting  legislation  and  regulations  for 
an  enhanced  I/M  program  and 
developing  a  revised  CO  attainment 
plan.  EPA  did  not  reissue  the  South 
Coast  CO  SIP  partial  approval  and 
partial  disapproval  actions.  For  this 
reason,  the  Agency's  direct  Hnal 
approval  and  disapproval  action  did  not 
become  effective.  As  part  of  today's 
action.  EPA  is  proposing  to  rescind  the 
1995  approval  and  disapproval  actions 
taken  on  the  1994  CO  SIP  submittal. 

On  January  22,  1996,  GARB  submitted 
regulations  adopted  by  the  California 
Bureau  of  Automotive  Repair  for  the 
ImphmMintntinn  of  an  enhanced  I/M 
DfOBMn.  California's  program  mandates 
loaded  mode  testing  of  all  vehicles,  with 
the  majority  of  vehicles  to  be  tested  at 
test-and-repair  facilities. 

On  March  18. 1996  (61  FR  10920), 
EPA  proposed  to  grant  interim  approval 
to  the  enhanced  I/M  program  and 
regulations,  as  meeting  the  high 
enhanced  performance  standard 
requirements  of  40  GFR  Part  51,  Subpart 
S.  as  amended,  and  section  348(c)  of  the 
National  Highway  System  Designation 
Act  ("the  Highway  Act,"  Public  Law 
104-59,  enacted  on  November  28. 1995). 


The  Highway  Act  provides  for  approval 
of  decentralized  or  test-and-repair 
programs  for  the  full  credit  proposed  by 
the  state  if  the  proposed  credits  reflect 
a  good  faith  estimate  and  the  program 
otherwise  complies  with  the  GAA.  The 
approval  remains  effective  for  up  to  18 
months  after  the  date  of  final 
rulemaking.  After  the  18-month  period, 
permanent  approval  of  the  program  is 
granted  if  the  data  collected  on 
operation  of  the  program  demonstrates 
that  the  credits  are  appropriate.  In  order 
to  ensure  that  at  least  6  months  of 
operational  data  can  be  collected  to 
evaluate  program  performance.  EPA 
requires  program  start-up  no  later  than 
12  months  after  the  effective  date  of 
approval. 

On  January  8,  1997  (62  FR  1160).  EPA 
Hnalized  the  interim  approval  of 
California's  enhanced  I/M  program, 
effective  February  7,  1997.  This  action 
set  February  9,  1998,  as  the  deadline  for 
program  start-up.  The  approval  expires 
on  August  7. 1998,  or  earlier  if  by  such 
date  the  State  has  submitted  as  a  SIP 
revision  the  required  demonstration  that 
the  credits  claimed  for  the  program  are 
appropriate  and  that  the  program  is 
otherwise  in  compliance  with  the  CAA, 
and  EPA  takes  final  action  approving 
the  revision. 

EPA's  final  interim  approval  of 
California's  enhanced  I/M  program  also 
granted  interim  approval  to  the  State's 
submittal  as  meeting  the  requirements 
of  section  187(a)(6)  of  the  Act  for 
enhanced  I/M  for  the  South  Coast 
Section  187(a)(6)  requires  CO 
nonattainnient  areas  with  a  design  value 
greater  than  12.7  ppm  to  implement 
enhanced  I/M  programs  in  the 
urbanized  portion  of  the  nonattainment 
area,  as  defined  by  the  Bureau  of 
Census,  with  1980  populations  of 
200.000  or  more. 

On  February  5,  1997,  GARB  submitted 
as  a  revision  to  the  California  SIP  the 
1997  Air  Quality  Management  Plan  for 
the  South  Coast  Air  Basin  (SCAB), 
Antelope  Valley,  and  Goachella  Valley, 
adopted  by  the  SCAQMD  on  November 
15, 1996.  This  submittal,  which 
included  the  South  Coast  Carbon 
Monoxide  Attainment  Plan  (Revised), 
was  found  to  be  complete  on  April  1, 
1997.  with  respect  to  portions  of  the 
AQMP  relating  to  CO  and  nitrogen 
dioxide  SIP  requirements.'*  This  1997 
COplan  supersedes  all  prior  submittals. 

This  1997  CO  plan  provides,  among 
other  things,  a  revised  CO  attainmfmt 
demonstration  based  on  updated  vehicle 


County  and  the  mora  populatad  porliona  of  Los 
Angal— ,  Sao  Baroaixltiio.  and  Rivantda  rminliai 


>Oli  Aii^uat  21.  1999  (60  FK  434aa).  EPA  iMiMd 
a  notifra  of  CoogrMSkMial  action  fctndliU  Iha 
California  FIP  mmd  aUo  publwhad  ■olieM  ralatiiig 
to  many  of  Iha  SIP  approvals  includad  with  Ih* 
final  HP. 


'EPA  adopted  the  compMaoaM  criteria  on 
Fabruary  16.  1990  (SS  FR  (830)  and.  pursuant  to 
•action  IKXkNlKA)  of  the  CAA.  reviaad  thacritaria 
on  August  26.  1991  (S6  FR  42216). 
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miles  traveled  (VMT)  projections 
reflecting  new  forecasts  prepared  by  the 
Southern  California  Association  of 
Governments  (SCAG).  an  amended 
Regional  Mobility  Element  adopted  by 
SCAC,  revised  motor  vehicle  emissions 
modeling,  new  emissions  inventories, 
amended  control  measures,  and  updated 
areawide  Urban  Airshed  Modeling 
(UAM)  and  hotspot  (CAL3QHC)  air 
quality  modeling  analyses  using  the 
updated  inventories  and  improvements 
to  other  modeling  inputs. 

n.  EPA  Action 

A.  Summary  of  Proposed  Action 

In  this  document,  EPA  is  proposing  to 
approve  the  1997  GO  plan,  writh  respect 
to  the  CAA  requirements  for  notice  and 
adoption,  baseline  and  projected 
emissions  inventory,  and  VMT 
forecasts.  EPA  proposes  to  grant  interim 
approval  to  the  CO  attainment 
demonstration,  quantitative  milestones, 
and  reasonable  further  progress.  Along 
with  EPA's  prior  interim  approval  of 
California's  enhanced  I/M  program 
under  section  187(a)(6)  of  the  CAA  and 
section  348(c)  of  the  Highway  Act,  these 
interim  approvals  expire  on  August  7, 


1998,  or  earlier  if  by  such  date 
California  submits  the  required 
demonstration  that  the  CO  credits  are 
appropriate. 

As  noted  above.  EPA  is  also  proposing 
to  rescind  the  Agency's  partial  approval 
and  partial  disapproval  of  the  1994  CO 
SIP  submittal,  taken  on  February  14, 
1995. 

B.  Procedural  Requirements 

Both  the  SCAQMD  and  CARB  have 
satisfied  applicable  statutory  and 
regulatory  requirements  for  reasonable 
public  notice  and  hearing  prior  to 
adoption  of  the  plan  and  each  of  the 
plan  amendments.  The  SCAQMD 
conducted  numerous  public  workshops 
and  public  hearings  prior  to  the 
adoption  hearing  on  November  15, 
1996,  at  which  the  1997  AQMP  was 
adopted  by  the  Governing  Bofud  of  the 
SCAQMD  (Resolution  No.  96-23).  On 
January  23,  1997,  the  Governing  Board 
of  GARB  adopted  the  plan  (Resolution 
No.  97-1).  The  plan  was  submitted  to 
EPA  by  Michael  P.  Kenny,  Executive 
Officer  of  GARB,  on  February  5,  1997. 
The  SIP  submittal  includes  proof  of 
publication  for  notices  of  SCAQMD  and 
GARB  public  hearings,  as  evidence  that 


all  hearings  were  properly  noticed. 
Therefore,  EPA  proposes  to  approve  the 
1997  CO  plan  as  meeting  the  procedural 
requirements  of  section  110(aMl)  of  the 
CAA. 

C.  Baseline  and  Projected  Emissions 
Inventory 

The  revised  and  updated  emissions 
inventory  included  in  the  1997  CO  plan 
is  consistent  with  EPA's  guidance 
documents.^  This  EPA  guidance  allows 
approval  of  California's  motor  vehicle 
emissions  fiactors  in  place  of  the 
corresponding  federal  emissions  factois. 
The  motor  vehicle  emissions  factors 
used  in  the  plan  were  generated  by  the 
GARB  EMFAC7G  and  BURDEN7G 
program.  The  gridded  GO  inventory  for 
motor  vehicles  was  then  produced  using 
an  updated  Caltrans  Direct  Travel 
Impact  Model  (DTIM2)  (Systems 
Applications  International,  1994)  to 
combine  EMFAG7G  data  with 
transportation  modeling  performed  by 
SCAG. 

SCAG  provided  the  baseline 
socioeconomic  data  used  in  the  plan. 
These  forecasts  include  the  following 
predicted  growth  through  the  CO 
attainment  year. 


1997  AQMP  BASEUNE  SOCIOECONOMJC  FORECASTS 
(In  millions] 


Cate0ory 


Population 

Daily  Vehicle  Miles  Traveled 
Daily  Vehicte  Trips  


1993 


13.8 

293.3 

31.2 


2000 


14J 

317.9 

332 


%  gnMrth 


7 


EPA  notes  that  these  predictions 
assume  that  the  key  categories  of  VMT 
and  daily  trip  levels  will  increase  at 
growth  rates  considerably  below  long- 
term  historic  trends.  This  makes  it 
particularly  important  for  transportation 


agencies  to  track  actual  VMT  and  trip 
numbers  carefully,  and  to  trigger 
remedial  actions,  if  necessary,  before  the 
plan  fiuls  to  meet  scheduled  reduction 
targets. 


The  planning  emissions  inventory 
"Tom  the  1997  CO  plan  is  summarized 
in  the  table  below,  "Carbon  Monoxide 
Emissions  by  Major  Source  Cat^ory," 
bom  Table  5-3  in  Appendix  V  of  the 
1997  AQMP. 


Carbon  Monoxide  Emissions  by  Major  Source  Category 

(In  tons  per  day] 


Source  category 


Stationafy  Sources 
Onroad  Vehicles  .... 
Other  MobUe 


Total 


1993 


127 
5906 

1538 


7573 


1995 


170 
5381 
1637 


7188 


2000 


297 
3298 

1550 


5145 


The  sharp  decline  in  baseline 
emissions  from  onroad  vehicles  and, 
consequenUy,  the  decrease  in  total  CO 


emissions,  from  1993-2000  is  attributed 
to  the  adopted  California  motor  vehicle 


and  clean  fuels  regulations,  and  benefits 
from  vehicle  fleet  turnover. 


'See.  for  example.  Emission  Inventory 
Requirements  for  Cwbon  Monoxide  State 
Implamentation  Plans,  EPA — 450/4-91-011: 
Prooaduras  for  the  Preparation  of  Emiiaioa 
Invantorias  for  Carbon  Monoxide  and  Precursors  of 


Ozone,  Voitune  I:  Geoaral  Guidance  for  Stationary 
Sources,  EPA— 450/4-91-016:  Prxxadures  for 
Emission  Inventory  Preparation,  Volume  IV:  Mobile 
Sourcas,  EPA— 450/4-91-028d  Ravisad. 
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The  methodologim  used  to  prepare 
the  base  year  and  projected  emissions 
inventory,  as  described  in  Chapter  3  and 
Appendix  3  of  the  AQMP.  are 
acceptable.  Accordingly,  EPA  proposes 
to  approve  the  1997  CO  plan  with 
respect  to  the  emissions  inventory 
requirements  of  sections  172(c)(3)  and 
187(a)(1)  the  CAA. 

D.  Attamment  Demonstration 

The  attainment  demonstration 
includes  both  an  areawide  and  a  hot- 
spot  modeling  analysis  at  four  heavily 
traveled  intersections. 


The  areawide  analysis  was  conducted 
using  the  Urban  Airshed  Model, 
according  to  EPA's  "Guidance  for 
Application  of  Urban  Areawide  Models 
for  CO  Attainment  Demonstration" 
(1992).  The  UAM  analysis  uses  a 
December  6-7. 1989  episode.  This 
episode  recorded  a  1-hour  CO 
concentration  of  31  ppm  and  an  8-hour 
concentration  of  21.8  ppm.  These  were 
the  highest  monitored  values  in  recent 
years.  The  UAM  analysis  performed  for 
the  1997  CO  plan  makes  one  significant 
change  in  the  meteorological  inputs:  the 


mixing  height  was  raised  from  15  meters 
to  50  meters,  to  reflect  the  results  of 
studies  in  the  Lynwood  area.  The 
adjusted  mixing  height  is  also  within 
the  imcertainties  of  estimating  night 
time  mixing  height. 

Emissions  used  in  the  UAM  analysis 
are  sbo%vn  in  the  table  below,  titled 
"Peak  CO  Emissions  and  South  Coast 
UAM  Results."  These  emissions, 
representing  day-specific  emissions, 
were  disaggregated  into  5  kilometer  grid 
cells  throughout  the  modeling  domain. 


Peak  CO  Emissions  and  South  Coast  UAM  Results 

(InppmJ 


Soanario 

Emiaiiona 
(ipd) 

Raqionrt 
(Wwur) 

Maximum 
Lynwood 
(84K)ur) 

Regional 

maximum 

(1-hour) 

1989  Baaa                                             ^ 

0140 
4511 
4349 

22.1 
7.7 
7.4 

16.4 
6.6 
6.4 

26.1 

2000  Baaa  

2000  Control  „ „ 

10.7 
10.3 

Source:  1997  AQMP.  Appendix  V,  Tables  5-12  and  5-13. 


The  table  shows  the  results  of  the 
UAM  analysis  for  both  the  8-hour  and 
1-hour  average  (the  corresponding 
NAAQS  are  9  ppm  and  35  ppm). 
Concentrations  for  the  8-hour  average 
are  shown  for  the  Lynwood  receptor, 
since  the  monitor  at  this  site  typically 
records  peak  concentrations. 

Model  performance  for  the  UAM 
simulation  is  within  EPA's  acceptable 
range  of  accuracy:  -t-l  percent  for  the 
unpaired  peak  prediction.  -  25  percent 
for  the  paired  peak  prediction,  and  22 
percent  for  the  paired  absolute  error. 
See  1997  AQMP.  Appendix  V.  pages  V- 
5-6  and  V-5-7. 

The  predicted  regional  maximum  8- 
hour  average  CO  concentration  is  7.7 
ppm  in  the  year  2000,  assuming  no  new 
control  measures.  The  UAM  analysis 
thus  shows  attainment  with  a  margin  of 
safety  based  solely  on  fully  adopted 
regulations. 

The  SCAQMD  also  modeled  a 
"control"  scenario,  which  assumes  a 
combined  reduction  of  1 73  tpd  in  the 
year  2000  from  two  CARB  measures 
which  are  currently  under  development. 
Ml  (Accelerated  Retirement  of  Light- 
Duty  Vehicles)  and  M2  (Improved 
Control  Technology  for  Light-Duty 
Vehicles).  These  State  measures  have 
already  been  approved  as  part  of  the 
1994  ozone  SIP.  Reductions  from  Ml 
and  M2  are  not  needed  for  purposes  of 
the  attainment  demonstration,  but  the 
control  scenario  illustrates  additional 


ambient  air  quality  improvements 
possible  with  a  greater  level  of  control.* 
The  hot-spot  analysis  was  performed 
for  four  intersections  (Lynwood. 
Hollywood.  Westwood  and  Inglewood). 
using  CAL3QHC  (a  roadway  intersection 
model)  and  base  case  as  well  as  worst 
case  meteorological  data.  Projected  peak 
8-hour  average  hot-spot  concentrations 
under  base  case  meteorology  were  2.1 
ppm  at  Lynwood,  2.2  ppm  at  Inglewood. 
and  3.2  ppm  at  Westwood  and 
Hollywood.  Under  worat  case 
meteorology,  concentrations  are 
predicted  to  range  from  3.5  ppm  at 
Lynwood  to  5.3  ppm  at  Hollywood. 

The  areawide  analysis  and  hot-spot 
analysis  concentrations  were  not 
aggregated,  because  CARB's  1991  study 
of  CO  in  the  Lynwood  area  indicated 
that  the  projected  maximum  hot-spot 
concentrations  were  at  different  times  of 
day  from  the  maximum  areawide  peak 
concentrations. 

The  hot-spot  modeling  follows 
applicable  EPA  guidelines  and 
demonstrates  attainment  of  the  8-hour 


•  EPA  ■pprovw)  Ml  on  )aniMiy  8, 1997  (62  FR 
1150).  M2  «»M  approved  on  Ai^uat  21. 199S  (60  FR 
43379)  undar  the  proviiioiu  of  MCtioo  162(a)(S)  of 
tlM  CAA.  which  authorizaa  the  Adminiitrator  to 
approve  as  part  of  an  axtreine  ozone  area  SIP 
cooceptual  measure*  dependent  upon  new  coatrol 
lachootogiaa  or  new  control  techniquM.  EPA  Dda* 
that  the  M2  reductions  may  help  ensure 
maintenance  of  the  CXD  NAAQS.  but  any  reductions 
btMB  this  oMMura  MTOuld  not  ba  cnditabi*  far 
pufp«M  of  Ike  CO  allilaaHet  Si^  bacMM*  ika 
SWiwaooMBlWd  K>ba|[te  [■pliiiiiUlliii  of  the 
maaaure  in  2OO4-20OS.  several  year*  beyond  the 
year  2000  attainment  deadllna  far  OO.  


CO  Standard  for  the  year  2000  with  the 
proposed  control  measures. 

Because  the  enhanced  I/M  regulations 
have  now  been  adopted,  the  1997  CO 
plan  demonstrates  attainment  %vith 
adopted  measures,  which  reduce 
areawide  emissions  to  4511  tpd. 
substantially  below  the  estimated 
carrying  capacity  of  4968  tpd.  However, 
attainment  depends,  in  part,  upon 
specific  reductions  from  the  enhanced  1/ 
M  program,  which  was  granted  interim 
approval  in  prior  rulemaking.  Therefore, 
under  section  348(c)  of  the  Highway 
Act,  EPA  proposes  to  grant  interim 
approval  to  the  1997  CO  plan  with 
respect  to  the  attainment  demonstration 
requirement  of  section  187(a)(7)  of  the 
CAA. 

E.  Quantitative  Milestones  and 
Reasonable  Further  Progress  (RFP) 

EPA  disapproved  the  1994  South 
Coast  CO  SIP  submittal  with  respect  to 
the  milestone  and  RFP  requirement 
because  the  plan  depended  heavily 
upon  reductions  from  the  as  yet 
unadopted  enhanced  I/M  program  to 
achieve  scheduled  progress  and 
eventual  attaiiunent  by  the  year  2000 
deadline  in  the  Act.  EPA's  interim 
approval  of  California's  enhanced  I/M 
regulations  cures  this  defect  and  allows 
for  interim  approval  of  the  milestone 
and  RFP  provision. 

The  1997  CO  plan  shows  steady 
annual  reductions  in  CO  emissions  from 
1993  through  2000,  despite  annual 
growth  in  VMT  and  stationary  source 
emissions  (see  1997  AQMP.  Appendix 
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V.  Tables  5-1.  5-2.  and  5-3).  The  CO  CO  Emissions."  taken  from  Table  5-3  in 

emissions  decline  is  displayed  below  in     Appendix  V  of  the  1997  AQMP. 
the  summary  table  entitled  "South  Coast 

South  Coast  CO  Emissions 

(Planning  lnvenlo»y—tpd| 


Source  category 


On-Road  Vefiides  . 

Other  Mobile 

Stationary  Sources 

Total 


1993 


5006 

1538 
127 


7573 


1905 


5361 

1637 

170 


7188 


2000 


3296 

1550 
297 


5145 


In  this  action,  therefore,  EPA  proposes 
to  grant  interim  approval,  under  section 
348(c)  of  the  Highway  Act,  to  the  1997 
CO  plan  with  respect  to  the  RFP 
requirements  in  sections  171(1), 
172(c)(2).  and  187(a)(7)  of  the  CAA. 

F.  Vehicle  Miles  Traveled  (VMT) 
Forecast 

Section  187(a)(2)(A)  of  the  CAA 
requires  the  1997  CO  plan  to  contain  a 
forecast  of  vehicle  miles  traveled  (VMT) 
for  each  year  until  attainment  of  the  CO 
NAAQS.  Also,  as  required  by  section 
187(a)(2)(A).  the  1997  CO  plan  must 
provide  for  annual  updates  of  the 
forecasts  along  with  annual  reports  to  be 
submitted  regarding  the  extent  to  which 
the  preceding  annual  forecasts  proved  to 
be  accurate.  These  annual  reports  must 
contain  estimates  of  actual  VMT  in  each 
previous  year  for  which  the  forecast  was 
required,  including  the  year  prior  to  the 
report 

The  1997  CO  plan  revises  VMT 
forecasts  in  the  prior  South  Coast  CO 
plans.  The  VMT  forecasts  have  been 
updated  by  using  new  transportation 
modeling  and  incorporating  more  recent 
socioeconomic  data  compared  with  the 
VMT  forecasts  contained  in  the  earlier 
plans.  The  required  VMT  forecasts  for 
each  year  fro^  1993  through  2000  are 
displayed  in  Table  5-1  in  Appendix  V 
to  the  1997  AQMP.  The  forecasts  are 
broken  down  by  7  motor  vehicle 
categories.  Table  5-2  shows  the  CO 
emissions  from  each  category  for  each 
year. 

EPA  proposes  to  approve  these  new 
VMT  forecasts  as  meeting  the  section 
187(a)(2)(A)  requirement.  Also.  EPA 
proposes  to  approve  the  responsible 
agencies'  commitments  to  revise  and 
replace  the  VMT  projections  as  needed 
and  monitor  actual  VMT  levels  in  the 
future. 

G.  Summary  of  Proposed  EPA  Actions 

EPA  proposes  the  following  actions 
on  elements  of  the  South  Ck>ast  CO 
Attainment  Plan  (Revised),  as  submitted 
on  February  5, 1997: 


(1)  Approval  of  procedural 
requirements,  under  section  110(a)(1)  of 
the  CAA; 

(2)  Approval  of  baseline  and  projected 
emission  inventories,  under  sections 
172(c)(3)  and  187(a)(1)  of  the  CAA; 

(3)  Interim  approval  of  attainment 
demonstration,  under  section  187(a)(7) 
of  the  CAA  and  section  348(c)  of  the 
Highway  Act; 

(4)  Interim  approval  of  quantitative 
milestones  and  reasonable  further 
progress,  under  sections  171(1), 
172(c)(2),  and  187(a)(7)  of  the  CAA  and 
section  348(c)  of  the  Hi^way  Act;  and 

(5)  Approval  of  VMT  forecasts  and  the* 
responsible  agencies'  commitments  to 
revise  and  replace  the  VMT  projections 
as  needed  and  monitor  actual  VMT 
levels  in  the  future,  under  section 
187(a)(2)(A)  of  the  CAA. 

EPA  also  proposes  to  rescind  EPA's 
prior  partial  approval  and  partial 
disapproval  of  the  1994  South  Coast  CO 
SIP  submittal,  taken  on  February  14, 
1995.  As  discussed  above,  these  actions 
have  not  been  in  effect,  since  the  final 
rulemalung  was  never  published  in  the 
Federal  Register. 

m.  Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
business,  small  not-for-profit  enterprises 
and  government  entities  with 
jurisdiction  over  populations  of  less 
than  50,000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I,  part  D  of  the  CAA. 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federd  SIP  approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal  state 


relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  tlie 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIP's  on  such  grounds. 
Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246,  256-66  (S.CL  1976);  42  U.S.C. 
7410(aK2). 

The  OMB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

IV.  Unfunded  Mandates 

Under  sections  202,  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unftmded  Mandates  Act") 
signed  into  law  on  March  22.  1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  these  SIP 
revisions,  the  State  and  any  affected 
local  or  tribal  governments  have  elected 
to  adopt  the  program  provided  for  under 
section  110  and  182(b)  of  the  CAA. 
Th^e  rules  may  bind  State,  local,  and 
tribal  governments  to  perform  certain 
actions  and  also  require  the  private 
sector  to  perform  certain  duties.  To  the 
extent  that  the  rules  being  approved  or 
disapproved  by  this  action  will  impose 
any  mandate  upon  the  State,  local,  or 
tribal  governments  either  as  the  owner 
or  operator.of  a  source  or  as  a  regulator, 
or  would  impose  any  mandate  upon  the 
private  sector,  EPA's  action  will  impose 
no  new  requirements;  such  sources  are 
already  subject  to  these  requirements 
under  State  law.  Accordingly,  no 
additional  costs  to  Stati^^  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  EPA  has  also 
determined  that  this  final  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  of  $100  million  or 
more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 
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LM  ofSubJKta  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

ftlhiiltj   42  use.  7401-7e71q. 
Dsled:  Novraiber  26. 1997. 
Felicia  Mucw,* 

Regional  Administrator. 
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■HJJNO  COM  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  194 
RIN  2060-AE30 

[FRL-M32-9] 

Opportunity  To  Present  Oral 
Testimony  on  EPA's  Proposed  Rule: 
"40  CFR  Part  194.  Criteria  for  the 
Certification  and  Recertlfication  of  the 
Waste  Isolation  Pilot  Plant's  (WIPP) 
Compliance  With  the  40  CFR  Part  191 
Disposal  Regulations:  Certification 
Decision; "  Notice  of  Public  Hearings 

agency:  Environmental  [Protection 

Agency. 

action:  Notice  of  Public  Hearings. 

SUMMARY:  EPA  will  conduct  public 
hearings  to  receive  comments  on  the 
proposed  certification  decision, 
published  October  30.  1997.  for  the 
Waste  Isolation  Pilot  Plant  (WIPP)  in 
Carlsbad,  Albuquerque,  and  Santa  Fe, 
New  Mexico. 

DATES:  The  schedule  for  these  hearings 
is  as  follows:  Carlsbad,  January  5,  1998, 
from  6:00  p.m.  to  9:00  p.m.  and  January 
6, 1998,  from  9:00  a.m.  to  4:00  p.m.; 
Albuquerque.  January  7,  1998,  from 
12:00  Noon  to  9:00  p.m.  and  January  8, 
1998,  &t>m  9:00  a.m.  to  12:00  Noon;  and 
Santa  Fe,  January  8,  1998,  from  3:00 
p.m.  to  9:00  p.m.  and  January  9,  1998. 
from  9:00  a.m.  to  5:00  p.m.  Procedures 
for  these  public  hearings  are  detailed  in 
the  section  entitled  "Hearing* 
Procedures"  in  SUPfLOfKNTARY 
MFORMAT10N.  Specific  locations  for  each 
city  is  detailed  in  the  section  entitled 
ADDRESSES. 

ADDRESSES:  EPA's  public  hearings  to 
accept  comments  on  EPA's  Proposed 
Compliance  Certification  Decision  for 
the  WIPP  will  be  held  on  January  S-6. 
1998.  at  the  Pecos  River  Village 
Conference  Center.  Room  fS.  711 
Muscatel.  Carlsbad,  NM;  on  January  7- 
8  at  the  Albuquerque  Convention 
Center,  Aztec/Calisteo  Room.  401 
Second  Street,  NW,  Albuquerque.  NM; 


on  January  8-0. 1998,  at  the  Harold 
Runnels  Building.  1190  St  Francis 
Drive.  Santa  Fe.  NM. 

EPA's  official  docket  for  all 
rulemaking  activities  under  the  Waste 
Isolation  Pilot  Plant  Land  Withdrawal 
Act,  as  amended,  is  located  in 
Washington.  DC,  in  the  Air  Docket, 
Room  M1500,  Mailcode  6102,  U.S.  EPA, 
401  M  Street,  SW,  Washington,  DC 
20460.  Information  on  EPA's  radioactive 
waste  disposal  standards  (40  CFR  Part 
191).  the  compliance  criteria  (40  CFR 
Part  194).  and  DOE's  compliance 
certification  application  is  filed  in  the 
official  EPA  Air  Docket.  Dockets  No.  R- 
89-01,  A-92-56,  and  A-93-02, 
rMpectively.  and  is  available  for  review 
at  the  following  three  EPA  WIPP  docket 
locations  in  New  Mexico:  in  Carlsbad  at 
the  Municipal  Library,  Hours:  Mon- 
Thu.  10-9,  Fri-Sat,  10-6,  and  Sun  1-5; 
in  Albuquerque  at  the  Government 
Publications  Department,  Zimmerman 
Library.  University  of  New  Mexico, 
Hours:  Mon-Thu.  8-9,  Fri,  8-5,  Sat- 
Sim,  1-5:  and  in  Santa  Fe  at  the 
Fogelson  Library.  College  of  Santa  Fe, 
Hours:  Mon-Thu,  8-12  Midnight,  Fri. 
8-5.  Sat.  9-5,  and  Sun,  1-9. 

NolK  The  dockets  in  New  Mexico  only 
contain  meior  items  from  (tie  oflicial  Air 
dock.el  in  Washington.  DC,  plus  all  those 
docu-menta  added  to  the  official  doclcet  since 
the  October  1992  enactment  of  the  WIPP 
LWA. 

As  provided  in  EPA's  regulations  at 
40  CFR  Part  2,  and  in  accordance  with 
normal  Air  docket  procedures,  if  copies 
of  any  docket  materials  are  requested,  a 
reasonable  fiae  may  be  charged  for 
photocopying. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Rafaela  Ferguson,  Office  of  Radiation 
and  Indoor  Air,  (202)  564-0362  or  call 
EPA's  24-hour  toll-fiw  WIPP 
Information  Line,  1-80O-331-WIPP. 

SUPPI.EMENTARY  INFORMATION: 

Bacliground 

On  October  23, 1997,  the 
Environmental  Protection  Agency  (EPA) 
annoimced  its  proposed  decision  to 
issue  to  the  Secretary  of  the  Department 
of  Energy  (DOE)  a  "certification  of 
compliance"  for  the  Department  of 
Energy's  Waste  Isolation  Pilot  Plant 
(WIPP),  subject  to  several  conditions 
related  to:  (1)  waste  characterization  (to 
determine  the  radionuclides  and  other 
contents  of  waste  disposal  containers); 
(2)  quality  assurance  programs  at  DOE 
I  generator  sites;  (3) 
lentation  of  passive  institutional 
controls  (PICs)  (intended  to  warn  future 
generations  about  the  hazards  of  the 
radioactive  waste  buried  in  the  WIPP); 
and  (4)  panel  seals  (used  to  contain  the 


wraste  within  compartments  in  the 
GKility).  In  addition,  DOE  is  required  to 
report  to  EPA  any  change  in  the 
activities  or  conditions  at  the  WIPP  that 
differ  from  those  described  in  the 
Compliance  Certification  Application 
(CCA),  and  to  immediately  iiiform  EPA 
of  any  activities  or  conditions  at  the 
WIPP  that  might  cause  the  WIPP  to 
exceed  the  containment  requirements  of 
the  disposal  regulations.  This  proposal, 
entitled  "Criteria  for  the  Certification 
and  Recertlfication  of  the  Waste 
Isolation  Pilot  Plant's  Compliance  with 
the  40  CFR  Part  191  Disposal 
Regulations:  Certification  Decision: 
Proposed  Rule,"  was  published  in  the 
Federal  Register  at  62  FR  58791-58838 
on  October  30, 1997,  which  marlned  the 
start  of  a  120-day  public  comment 
period.  

The  WIPP  is  being  constructed  by 
DOE  near  Carlsbad,  New  Mexico,  as  a 
potential  repository  for  the  safe  disposal 
of  transuranic  radioactive  waste. 
Piirsuant  to  the  WIPP  Land  Withdrawal 
Act  (WIPP  LWA)  of  1992,  Pub.  L.  No. 
102-579,  as  amended,  EPA  is  required 
to  perform  several  activities  including 
certifying  whether  the  WIPP  will 
comply  with  EPA's  radioactive  waste 
disposal  standards  before  DOE  may 
commence  disposal  of  radioactive  waste 
at  the  WIPP.  On  October  29, 1996,  DOE 
submitted  a  CCA  containing  information 
intended  to  demonstrate  that  WIPP  will 
comply  with  the  EPA's  disposal 
regulations.  EPA  published  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  on  November  15, 1996. 
announcing  receipt  of  the  CCA  and 
requeuing  comments  on  all  aspects  of 
DOE'S  application  for  120  days  until 
March  17,  1997.  EPA  conducted  a 
preliminary  review  of  the  CCA  and 
requested  DOE  to  submit  supplemental 
information.  DOE  submitted  the 
additional  information  EPA  requested 
and  on  May  22, 1997.  the  Agency 
announced  that  DOE's  application  was 
deemed  to  be  "complete"  (62  FR  27990- 
27998).  EPA's  finding  that  the  CCA  was 
complete  commenced  a  statutory  one- 
year  period  to  determine,  by 
rulemaking,  whether  WIPP  will  comply 
with  the  disposal  regulations  (WIPP 
LWA,  section  8(d)(2);  40  CFR  194.11). 

EPA  has  conducted  an  extensive  y 

independent  technical  review  and 
evaluation  (including  confirmatory 
audits  and  inspections)  of  the  DOE's 
CCA  and  supplemental  materials  based 
on  the  requirements  specified  in  the 
WIPP  Compliance  Criteria  at  40  CFR 
Part  194.  In  response  to  public 
comments,  EPA  subsequently  extended 
the  ANPRM  public  comment  period 
until  puUication  of  the  proposed  rule, 
thus  resulting  in  an  approximately  264- 
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day  public  comment  period.  All  public 
comments  received  on  or  before  August 
8. 1997.  were  reviewed  and  considered 
as  part  of  EPA's  evaluation  of  the  OCA. 
ANPRM  comments  received  on  or 
before  August  8.  1997,  were  responded 
to  in  the  Compliance  Application 
Review  Doctmients  (CARDs),  which  are 
part  of  the  proposed  certification 
decision.  Comments  received  from 
August  8. 1997,  to  October  30, 1997, 
will  be  responded  to  with  comments  on 
the  proposed  rule. 

DOE  is  developing  the  Waste  Isolation 
Pilot  Plant  (WIPP)  near  Carlsbad  in 
southeastern  New  Mexico  as  a  deep 
geologic  repository  for  disposal  of 
transuranic  (TRU)  radioactive  waste.  As 
defined  by  the  WIPP  LWA,  as  amended, 
TRU  wastes  are  materials  containing 
elements  having  atomic  numbers  greater 
than  92,  in  concentrations  greater  than 
100  nanocuries  of  alpha-emitting  TRU 
isotopes  per  gram  of  waste,  with  half- 
lives  greater  than  twenty  years.  Most 
TRU  wastes  are  items  contaminated 
during  the  pnxiuction  of  nuclear 
weapons,  e.g.,  rags,  equipment,  tools, 
and  organic  and  inorganic  sludges. 

The  WIPP  LWA,  as  amended, 
specifies  the  terms  and  conditions  for 
DOE'S  activities  at  the  WIPP  and  the 
regiUatory  requirements  which  apply 
throughout  various  stages  of  the 
repository's  development  including  the 
requirement  that  before  beginning 
disposal  of  radioactive  wastes  at  the 
WIPP,  DOE  must  demonstrate  that  the 
WIPP  will  comply  with  the  EPA's 
radioactive  wastes  disposal  standards. 
"Environmental  Standards  for  the 
Management  and  Disposal  of  Spent 
Nuclear  Fuel,  High-Level  and 
Transuranic  Radioactiva  Wastes"  (40 
CFR  Part  191). 

Under  the  WIPP  LWA,  as  amended. 
EPA  is  required  to  develop  criteria  for 
the  Administrator's  certification  of 
compliance  with  the  40  CFR  Part  191 
disposal  standards.  EPA's  final  rule  for 
the  compliance  criteria  was  published 
in  the  Federal  Register  on  February  9, 
1996, at  61  FR  5224-5245. 
approximately  one  year  after  proposal. 
On  March  29, 1996,  EPA  issued  the 
Compliance  Application  Guidance 
(CAG)  which  provided  DOE  with 
specific  guidelines  regarding  the  format 
and  content  of  the  compliance 
certification  application  and  a  clear 
description  of  the  information  that  EPA 
would  need  to  make  its  certification 
decision.  The  guidance  provided  in  the 
CAG  is  i^thin  the  framework 
established  by  40  CFR  Parts  194  and 
191.  On  November  15, 1996,  EPA 
published  an  ANPRM  in  the  Federal 
Register  at  61  FR  58499-58500.  entitled 
"Decision  to  Certify  Whether  the  Waste 


Isolation  Pilot  Plant  Complies  With  the 
40  CFR  Part  191  Disposal  Regulations 
and  the  40  CFR  Part  194  Compliance 
Criteria." 

If  EPA  finahzes  the  decision  that  die 
WIPP  meets  its  radioactive  waste 
disposal  standards,  then  DOE  may 
continue  to  take  necessary  steps 
required  prior  to  emplacement  of  TRU 
wastes  in  the  repository.  Following  the 
initial  emplacement  of  TRU  wastes  in 
the  facility  and  throughout  its 
operational  phase,  DOE  will  be  required 
to  submit  a  re-certification  application 
to  EPA  every  five  years  throughout  the 
operational  phase  of  the  disposal 
system.  The  Agency  will  review  the 
applications  and  determine  whether  the 
Wn>P  remains  in  compliance  with  the 
disposal  standards. 

Hearing  Procedures 

Those  persons  wishing  to  present 
testimony  at  the  public  hearings  are 
requested  to  pre-register  by  calling 
EPA's  toll-fr«e  WIPP  Information  Line  at 
1-800-33 1-WIPP  between  the  hours  of 
11:00  a.m.  and  7:00  p.m.  Eastern 
Standard  Time  (EST)  with  the  follo%ving 
information:  Name/Organizational 
Affiliation  (if  any)/addres8/hearing  date, 
location,  time(s)  available  to  testify,  and 
a  daytime  telephone  number.  In  order  to 
be  guaranteed  an  opporttmity  to  testify, 
requests  must  be  received  by  EPA  np 
later  than  12:00  p.m.  EST  on  December 
30, 1997.  Speakers  not  registered  in 
advance  may  register  at  the  door,  if  time 
slots  are  available.  Individuals  testifying 
on  their  own  behalf  will  be  allowed  5 
minutes.  One  individual  may  testify  as 
the  official  representative  or 
spokesperson  on  behalf  of  groups  and 
organizations  and  will  be  allocated  10 
minutes  for  an  oral  presentation.  Time 
allowed  is  exclusive  of  any  time 
consimied  by  questions  fix>m  the 
government  panel  and  answers  to  these 
questions.  Requests  to  testify  at  a  second 
or  possibly  third  location  will  be 
accommodated,  to  the  extent  possible, 
once  pre-registration  has  been 
completed.  Written  comments  will  be 
considered  to  the  same  extent  as  oral 
testimony  and  will  be  included  as  part 
of  the  official  hearings  transcripts.  The 
hearing  transcript  will  constitute  the 
official  record  of  the  hearing.  All  written 
comments  which  an  subnutted  outside 
of  the  public  hearings  must  be  received 
by  the  HQ  EPA  Air  Docket  by  February 
27, 1998.  These  conmients  will  also  be 
given  EPA's  full  consideration.  Thus,  all 
comments  received  by  EPA.  whether 
written  or  oral,  will  be  given  equal 
consideration  in  development  of  the 
final  rule. 


The  public  will  be  permitted  to 
inspect  and  comment  on  any  re- 
certification  applicatic 

Dated:  DecenAer  3, 199> 

Richard  D.  WOhib. 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  97-32041  PUed  12-4-47;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
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Humane  and  Healthful  Transport  of 
Wild  Mammals,  Birds,  Reptiles  and 
Amphibians  to  the  United  Statas; 
Notice  of  Reopening  of  Comment 
Period  and  Scheduling  of  Public 
Meetings 

AGB4CY:  U.S.  Fuh  and  WUdlife  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  of  public 

meetings  and  reopening  of  comment 

period. 

SUMMARY:  The  Fish  and  WildlifiB  Service 
(Service),  pursuant  to  the  Lacey  Act 
Amendments  of  1981,  provides  notice  of 
the  reopening  of  the  comment  period 
and  the  scheduling  of  two  public 
meetings  to  receive  input  from  the 
general  public  for  the  proposed 
amendment  of  50  CFR  part  14,  covering 
the  humane  and  healthful  transport  of 
wild  mammals,  birds,  reptiles  and 
amphibians  to  the  United  States.  The 
comment  period  was  extended  to 
October  6. 1997  for  this  proposed  rule 
and  has,  thus,  closed.  However,  based 
on  requests  received,  and  in  order  to 
receive  further  input  from  the  general 
public,  the  Service  will  reopen  the 
comment  period  for  a  period  of  30  days 
and  hold  two  public  meetings  during 
that  time.  Therefore,  additional  written 
comments  will  be  accepted  during  that 
time,  and  oral  and  written  comments 
will  be  accepted  at  the  public  meetings. 
DATES:  A  public  meeting  in  New  York 
Cify  (Queens)  will  be  held  on  January 
17, 1998,  from  1:00  pm-5:00  pm,  and  a 
public  meeting  in  Los  Angeles  will  be 
held  on  January  27, 1998,  from  IKK) 
pm-5:00  pm.  Comments  in  writing  will 
be  accepted  by  the  Service  beginning 
January  17, 1998,  through  February  17. 
1998. 

ADDRESSES:  The  public  meeting  in  New 
York  Cify  will  be  held  at  St  John's 
Universify,  Bent  Hall  Seminar  Room. 
8000  Utopia  Paricway.  Jamaica.  NY 
11439.  The  public  meeting  in  Los 
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Angelas  will  be  held  at  The  Westin 
Hotel  (Los  Angeles  Airport).  5400  West 
Century  Boulevard.  L.o«  Angeles,  CA 
90045.  Please  note  that  the  rooms  for 
these  meetings  aro  accessible  to  the 
handicapped.  Written  comments  can  be 
presented  to  the  Service  at  either  of  the 
public  meetings  or  can  be  sent  to: 
Director,  U.S.  Pish  and  Wildlife  Service. 
Office  of  Management  Authority  either 
by  mail,  4401  North  Fairfax  Drive.  Room 
700,  Arlington,  VA  22203,  or  by  Eax 
(703) 358-2298. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Mr. 
Bruce  ).  Weissgold  or  Dr.  Susan  S. 
Lieberman,  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service,  telephone  (703)  35S-2095,  fax 
(703) 358-2298. 

SUPPLEMENTARY  MFOm«ATION: 

Background 

On  Friday,  June  6,  1997,  the  Service 
published  in  the  Federal  Ragiatar  (62 
FR  31044)  a  proposed  rule  announcing 
the  Service's  intention  to  amend  50  CFR 
part  14  subpart )  to  further  implement 
the  requirements  of  the  Lacey  Act  (18 
U.S.C.  42  (c))  for  reptiles  and 
amphibians.  On  August  5, 1997,  at  the 
request  of  two  commercial  reptile 
importers.  Underground  Reptiles  and 
the  Reptile  Service,  the  Service 
published  a  notice  in  the  Federal 
Register  (62  FR  42091)  extending  the 
coounent  period  until  September  6, 
1997.  The  Lacey  Act  Amendments  of 
1981  (Pub.  L.  87-79,  95  Stot.  1073) 
prohibit  the  importation  into  the  United 
States  of  all  wild  animals  and  birds 
under  inhumane  or  unhealthful 
conditions,  and  require  that  the  United 
States  Government  promulgate 
regulations  governing  the  importation  of 
wildlife.  The  purpose  of  this  rulemaking 
is  to  ensure  the  Lacey  Act  Amendments' 
consistency  and  enforceability  extend 
across  all  species  of  wildlife,  as 
described  by  Congress.  On  June  17, 
1992.  the  Service  fmalized  (57  FR 
27094)  the  rules  contained  in  50  CFR 
part  14  subpart  j,  establishing  rules  for 
the  humane  and  healthful  transport  of 
wild  mammals  and  birds  to  the  United 
States.  This  proposed  rule,  once 
finalized,  will  enable  the  Secretary  of 
the  Interior  to  meet  the  responsibilities 
of  the  Lacey  Act  for  reptiles  and 
ainphibians. 

Thus,  to  more  fully  implement  the 
amendments  of  the  Lacey  Act,  which 
requires  the  himiane  and  healthful 
transport  of  all  classes  of  wild  animals 
and  birds  and  the  promulgation  of 
regulations  necessary  to  that  end,  the 
Service  proposes  to  extend  50  CFR  part 
14  subpart )  to  include  rules  for  the 
healthful  and  hiunane  transport  of 


reptiles  and  amphibians.  Furthennore, 
many  reptiles  and  amphibians  are 
species  included  in  this  Appendices  of 
the  Convention  on  International  Trade 
in  Endangered  Species  of  WUd  Fauna 
and  Flora  (CITES).  The  Parties  to  CITES 
have  adopted  a  resolution  that  calls  for 
all  CITES-listed  species  to  be  packed 
and  shipped  in  accordance  with  the 
Intmiational  Air  Transport  Association 
(lATA)  LJve  Animals  Regulations. 
Therefore,  the  proposed  rule  would 
place  these  internationally  accepted 
standards  into  the  Code  of  Federal 
Regulations  for  reptiles  and  amphibians. 

For  this,  and  otner  reasons  discussed 
in  the  June  6,  1997  Federal  Register 
notice,  the  Service  is  proposing 
amendments  to  50  CFR  part  14 
concerning  humane  and  healthful 
transport  of  repdles  and  amphibians 
into  the  United  States. 

The  Service  received  numerous  letters 
which  indicated  that  there  is  a  great 
deal  of  misunderstanding  in  the 
commercial  reptile  and  amphibian 
community  regarding  the  content  of  the 
proposed  rule  and  the  process  followed 
by  the  Service  while  promulgating  these 
regulatioivi  under  the  requirements  of 
the  Administrative  Procedures  Act 
Basic  confusion  partially  appears  to  be 
present  as  a  result  of  misrepresentations 
of  the  Service's  intent  and  scope  of 
authority  to  regulate  the  transport  of  live 
reptiles  and  amphibians.  Among  the 
misrepresentations  was  the  suggestion 
that  the  Service  was  moving  towards  the 
regulation  of  the  domestic  shipping  of 
live  reptiles  and  amphibians  and  their 
export,  which  the  Service  has  neither 
the  intent  nor  the  statutory  authority  to 
address,  as  well  as  a  misrepresentation 
about  the  current  packing  standards  of 
lATA. 

The  Service  received  numerous 
comments  on  the  proposed  rule  during 
the  extended  comment  period,  which 
closed  October  6, 1997.  Many  of  the 
comments  received  were  form  letters 
and  reiterated  the  concerns  that  the 
proposed  rule  did  not  include  sufficient 
"quantifying  information"  to  justify  its 
necessity,  would  not  contribute  to 
improving  the  humane  and  healthful 
transport  of  live  reptiles  and 
amphibians,  and  would  substantially 
increase  shipping  costs  for  commercial 
traders.  Other  criticisms  included 
complaints  that  the  Service  relied  too 
heavily  in  drafting  the  proposed  rule  on 
input  from  "Animal  Rights  Activists," 
technical  aspects  of  the  proposed  rule 
were  burdensome  and  unnecessary, 
including  the  Service's  proposals 
regarding  the  numbers  of  animals  which 
could  be  packed  in  primary  enclosures, 
temperature  requirements,  venomous/ 
poisonous  species  shipping 


requirements,  parking  materials/ 
tecnniques  restrictions,  and  other 
related  issues.  The  Service  also  received 
many  individual  letters  expressing 
similar  concerns.  Conversely,  the 
Service  received  many  comments 
critical  of  the  proposal  to  increase  the 
numbers  of  small  animals  which  can  be 
packed  per  primary  enclosure,  relative 
to  the  current  LATA  standards.  (The 
Service  has  proposed  that  five  small 
snakes  and  lizards  can  be  pecked  per    . 
primary  enclosure,  while  LATA 
standards  limit  such  packing 
configurations  to  one  animal).  In 
addition,  the  numerous  criticisms  woe 
received  regarding  the  Service's  findings 
in  the  proposed  rule  which  were  made 
pursuant  to  Executive  Order  12988.  The 
Service  will  evaluate  this  in  the 
development  of  the  final  rule. 

The  Service  also  received  many 
comments  supportive  of  the  proposals 
related  to  several  of  tke  issues  discussed 
above.  Many  letters  generally  supportive 
of  the  Service's  proposed  rule  cited  the 
Service's  draft  regulations  on  the 
numbers  of  animals  which  would  be 
packed  per  primary  enclosiue. 
temperature  requirements,  and  packing 
materials/techniques  restrictions. 
Comments  supportive  of  the  proposed 
rule  also  cited  the  Service's  proposal  to 
bar  the  importation  of  reptiles  and 
amphibians  which  have  visible  external 
parasites,  and  to  require  veterinary 
examination  prior  to  dispatch,  and 
veterinary  certificates  wift  shipments  of 
live  reptiles  and  amphibians  entering 
the  United  States.  Other  letters  generally 
supportive  of  the  Service's  proposed 
regiilations  cited  importers'  desire  to  cut 
costs  in  shipping  animals,  while  others 
noted  that  me  proposed  prohibition  on 
external  parasites  would  help  protect 
human  and  wildlife  health  by  reducing 
the  risks  of  the  importation  of  pests  with 
zoonotic  or  other  transmittable  diseases. 
Another  supportive  letter  stated  that  the 
new  regulations  would  keep  species 
poorly  suited  for  international  transit 
from  being  shipped  for  the  "pet  trade," 
while  another  cited  that  it  was 
incumbent  on  the  government  to  "step 
in"  and  regulate  the  trade  in  common 
green  iguanas  [Iguana  iguana)  and  other 
live  reptiles  because  pet  purchasers  in 
the  United  States  are  unable  to  "make 
human,  sensible  and  logical  decisions 
on  their  own." 

The  Service  also  received  numerous 
letters  which  indicated  neither  support 
nor  opposition  to  the  proposed  rule,  but 
instead  offered  constructive  sug^tions 
on  making  technical  changes  to  the 
proposed  regulations.  Many  of  the 
technical  changes  suggested  in  the 
letters  addressed  the  issues  discussed 
above,  such  as  temperature 
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requirements,  packing  densities, 
materials  requirements,  venomous 
species  shipping  requirements,  and 
other  related  issues. 

In  addition  the  Service  has  received 
numerous  criticisms  of  the  proposed 
rule  from  the  commercial  trade 
community  involved  in  exporting 
hatchling  farm  raised  turtles.  The 
Service  notes  that  this  proposed  rule 
does  not  affect  the  export  of  live  reptiles 
and  amphibians  from  the  United  States 
or  their  interstate  (domestic)  commerce. 
Under  the  Lacey  Act  Amendments  of 
1981,  the  Service  does  not  have  the 
statutory  authority  to  regulate  humane 
and  healthful  transport  of  live  reptiles 
and  amphibians  being  exported  from  the 
United  States.  Therefore,  the  only 
humane  and  healthful  transport  rules 
applicable  to  the  export  of  non-QTES 
reptiles  and  amphibians  from  the 
United  States  are  the  lATA  Live 
Animals  Regulations,  which  are 
enforced  privately  by  participating 
airlines.  Exports  of  live  CITES-listed 
reptiles  and  amphibians  are  still 
required  to  be  shipped  in  accordance 
with  LATA  packing  requirements,  but 
that  requirement  is  independent,  and 
not  related  to,  this  proposed 
rulemaking.  This  proposed  rule  applies 
only  to  live  reptiles  and  amphibians 
being  imported  into  the  United  States. 

In  order  to  provide  the  public  with 
additional  opportunities  to 
communicate  with  the  Service  regarding 
these  proposed  regulations,  and  M 
provide  an  opportunity  to  clarify 
misunderstandings  in  the  public  sector 
regarding  this  proposed  rule,  including 
its  content  and  the  process  of  Federal 
rulemaking,  the  Service  will  reopen  the 
comment  period  from  January  17- 
F^ruary  17,  and  hold  two  public 
meetings  during  that  time,  one  in  New 
York,  NY,  and  one  in  Los  /Vngeles,  CA, 
as  discussed  above  (see  DATES  and 
ADDRESSES).  These  two  cities  were 
selected  by  the  Service  because  of  the 
high  volume  of  live  reptiles  and 
amphibians  which  are  imported  into  the 
United  States  through  local  Fish  and 
Wildlife  Service  designated  ports,  and 
the  corresponding  concentration  of 
afliected  members  of  the  general  public.^ 
Interested  members  of  the  general 
public  are  eocouraged  to  attend  these 
meetings  to  communicate  their  opinions 
and  pertinent  factual  information  to  the 
Service  regarding  the  proposed 
regulations  fwhich  can  be  utilized  by  the 
Service  in  (jreparation  of  a  final  rule. 

Authority  . 

The  authority  for  this  action  is  the 
Lacey  Act,  as  amended  (18  U.S.C  42 
(c)). 


Dated:  November  26, 1997. 
Jamie  Rappaport  Oarlc, 
Director,  U.S.  Fish  and  Wildlife  Seivice. 
(FR  Doc.  97-31925  Filed  12-4-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Rm  1018^062 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Public 
Comment  Period  on  the  Proposed  Rule 
to  List  the  Arkansas  River  Basin 
Population  of  ttw  Arkansas  River 
Shiner  as  Endangered 

AQBICY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  Notice  reopening 

the  public  comment  period. 

summary:  On  August  3, 1994,  the  U.S. 
Fish  and  Wildlife  Service  (Service) 
proposed  to  list  the  Arkansas  River 
basin  papulation  of  the  Arkansas  (AR) 
River  shiner  [Notropis  girardl)  as  an 
endangered  species  under  the  authority 
of  the  Endangered  Species  Act  of  1973, 
as  amended  (Act)(59  FR  39532).  Public 
comments  were  solicited,  three  public 
hearings  were  held,  and  the  last 
comment  period  expired  on  February  3, 
1995  (60  FR  2070). 

The  enactment  of  Pub.  L.  104-6  in 
April  1995,  and  a  series  of  continuing 
resolutions  from  October  1, 1995, 
through  April  26,  1996,  established  a 
moratorium  against  issuing  final  listings 
or  critical  habitat  designations.  The 
Service's  listing  program  was  essentially 
shut  down  and  listing  program 
personnel  were  reassigned  to  other 
duties.  When  the  moratorium  was  lifted, 
the  Service  published  guidance  for 
assigning  relative  priorities  to  listing 
actions  conducted  under  section  4  of  the 
Act  during  Fiscal  Year  1997  (61  FR 
64475). 

This  species  was  proposed  for 
endangered  status  in  1994.  New 
information  concerning  the  AR  River 
shiner's  status  has  since  become 
available. 

This  notice  identifies  possible  issues 
the  public  should  be  aware  of  and 
provides  the  public  opportunity  to 
comment  on  these  issues.  All  previous 
comments  submitted  in  response  to  the 
August  3, 1904.  proposal,  including 
comments  that  wen  leoeived  after  the 
expiration  of  the  previous  comment 
periods,  will  be  entered  into  the  public 
record  for  the  AR  River  shiner. 


DATES:  Comments  bom  all  interested 
parties  must  be  received  by  January  5, 
1998. 

ADDRESSES:  Written  comments  and 
materials  should  be  sent  to:  Supervisor, 
Ecological  Services  Field  Office,  222 
South  Houston,  Suite  A,  Tulsa, 
Oklahoma  74127-8909.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Kefa 
Collins  at  the  above  address  (telephone 
918/581-7458  exL  230). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  3,  1994  (59  FR  39532),  the. 
Service  proposed  to  list  the  Arkansas 
River  basin  population  of  the  AR  River 
shiner  [Notropis  gimrdi)  as  an 
endangered  species  under  the  authority 
of  the  Endangered  Species  Act  of  1973, 
as  amended  (Act)(16  U.S.C.  1531  et 
seq.).  The  introduced  population  which 
occurs  in  the  Pecos  River  basin  is  not 
imder  consideration  for  protection 
under  the  Act  because  it  is  not  native  to 
the  area. 

Two  public  comment  periods  were 
established,  with  the  last  comment 
period  expiring  on  February  3, 1995  (60 
FR  2070).  During  the  second  comment 
period,  the  Service  held  three  public 
hearings,  one  each  in  Kansas, 
Oklahoma,  and  Texas.  The  Service 
received  602  comments  (letters  and  oral 
testimony)  &t>m  567  individuals  or 
agencies,  including  a  petition 
containing  the  names  of  36  individuals. 
Contents  of  the  written  comments  and 
oral  statements  obtained  during  the 
public  hearings  and  comment  periods 
were  being  evaluated  at  the  time  Public 
Law  104-6  was  enacted. 

The  enactment  of  Pub.  L.  104-6  in 
April  1995,  and  a  series  of  continuing 
resolutions  from  October  1, 1995, 
through  April  26,  1996,  established  a 
moratorium  against  issuing  final  listings 
or  critical  habitat  designations.  Funding 
for  the  Service's  listing  program  was 
severely  reduced  or  eliminated  and 
listing  personnel  were  reassigned  to 
other  duties,  essentially  shutting  down 
the  listing  program. 

On  April  26, 1996,  President  Clinton 
approved  the  Omnibus  Budget 
Reconciliation  Act  of  1996  and 
exercised  the  authority  granted  under 
this  Act  to  waive  the  listing  moratorium. 
When  the  moratorium  was  lifted,  the 
Service  published  guidance  for 
assigning  relative  priorities  to  listing 
actions  conducted  under  section  4  of  tke 
Act  during  Fiscal  Year  1997  (61  FR 
64475).  Bned  on  this  priority  system. 
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the  listing  of  the  Arkansas  River  basin 
population  of  the  AR  River  shiner  was 
assigned  to  Tier  2.  Tier  2  includes 
processing  of  final  decisions  on  pending 
proposed  listings.  The  Service  has 
determined  that  an  additional  comment 
period  is  needed  to  allow  public 
comment  on  all  relevant  information 
that  has  arisen  since  the  close  of  the  last 
comment  period  for  the  AR  River 
shiner. 

Suminary  of  Information  Relevant  to 
the  Listing  Deciaion 

The  Service  has  received  information 
indicating  that  populations  of  AR  River 
shiners  in  the  Canadian  River  upstream 
from  Lake  Meredith  may  be  stable  (and 
not  declining  as  suggested  in  the 
proposed  rule). 

1.  Effects  of  the  Bureau  of 
Reclamations's  Lake  Meredith  Salinity 
Control  Project 

In  the  proposed  rule,  the  U.S.  Bureau 
of  Reclamation's  (Bureau)  Lake 
Meredith  Salinity  Control  Project  was 
identified  as  a  significant,  ongoing 
threat  to  the  aggregations  of  AR  River 
shiners  that  occur  in  the  Canadian  River 
between  Ute  Reservoir  in  New  Mexico 
and  Lake  Meredith  in  Texas.  Based  on 
information  available  at  the  time  of  the 
proposed  listing,  the  abundance  of  AR 
River  shiners  within  this  stream 
segment  were  believed  to  be  declining 
and  operation  of  the  salinity  control 
project  would  have  resulted  in 
signiRcant  reductions  in  stream  flow, 
affecting  habitat  for  the  species  within 
the  Canadian  River  above  Lake 
Meredith.  New  information  (J.C. 
Williams,  Canadian  River  Municipal 
Water  Authority,  in  litt.  1997;  Gene 
Wilde.  Texas  Tech  University,  in  litt. 
1997;  Bureau  1995)  does  not  support 
this  assertion  and  the  Service  solicits 
questions  and  comments  regarding  this 
issue. 

2.  Influence  of  the  High  Plains  Aquifer 
on  Canadian  River  Stream  Flows 

New  information  provided  by  the  U.S. 
Geological  Survey.  State  of  Texas,  and 
High-Plains  Underground  Water 
Conservation  District  clariHed  the 
influence  of  the  High  Plains  aquifer 
(Ogallala  Aquifer)  on  Canadian  River 
stream  flows,  particularly  upstream  of 
Lake  Meredith.  The  High  Plains  aquifer 
in  Texas  underlies  all  or  portions  of  48 
counties  of  the  Panhandle  region.  The 
aquifer  is  constricted  in  the  vicinity  of 
Randall  and  Potter  counties,  Texas,  and 
this  constriction  is  con^dered  a 
subdivision  boundary  which  divides  the 
Southern  High  Plains  from  the  Central 
High  Plains  regions  (Dugan  and  Sharpe 
1096).  Groundwater  in  the  Southern 


High  Plains  region  moves  in  a 
southeasterly  direction  away  from  the 
Canadian  River,  based  on  the  altitude  of 
water  levels  within  the  aquifer 
(Peckham  and  Ashworth  1993).  This 
region  of  the  aquifier  appears  to  have 
little  influence,  if  any,  over  observed 
stream  flows  within  the  Canadian  River 
in  Texas, 

Upstream  of  the  Hutchinson-Roberts 
County  line,  including  Lake  Meredith, 
the  Canadian  River  stream  bed  is  below 
the  elevation  of  the  High  Plains  aquifer 
(John  Ashworth,  Texas  Water 
Development  Board,  in  litt.  1995). 
Induced  recharge  of  the  High  Plains 
aquifer  by  the  Canadian  River  within 
this  segment,  caused  by  a  lowering  of 
the  water  table,  is  not  likely  to  occur. 
The  primary  influence  of  the  High 
Plains  aquifer  on  stream  flow  within 
this  reach  would  be  predominantly 
through  spring  flow  and  similar 
emissions  (e.g.,  natural  discharge)  where 
the  water  table  intersects  the  land 
surface  (Peckham  and  Ashworth  1993. 
Brune  1981,  Texas  State  Board  of 
Engineers  1938a,  1938b). 

The  contribution  of  the  High  Plains 
aquifer  to  stream  flows  downstream  of 
Lake  Meredith,  and  the  influence  of 
groundwater  pumping  on  observed 
stream  flows,  is  diffiault  to  determine 
with  the  existing  information  available 
to  the  Service.  Considering  the  small 
amounts  of  springflow  within  this 
segment,  reductions  in  such  flows  are 
not  likely  to  have  had  a  profound 
impact  on  stream  flows  or  habitat  for  the 
AR  River  shiner.  Any  impact  from  a 
reduction  or  cessation  of  springflow  is 
considerably  less  signiflcant  than  the 
influence  of  Lake  Meredith  on  current 
stream  flows.  The  Service  requests 
questions,  comments,  or  any  new 
information  regarding  the  High  Plains 
Aquifer.  Information  indicates  that 
withdrawals  from  the  High  Plains 
aquifer  may  have  affected  stream  flow 
within  the  Canadian  River  in  Roberts 
and  Hemphill  counties.  Texas,  but  the 
data  necessary  to  conflrm  this 
assumption  or  determine  the  degree  to 
which  stream  flows  have  been  affected 
is  lacking.  Comments  are  sought  on  this 
particular  issue,  including  any 
information  that  would  clarify  the 
influence  of  the  High  Plains  aquifer  on 
stream  flows  In  this  stream  segment. 

3.  Susceptibility  of  Extant  Populations 
to  Catastrophic  Events 

The  proposed  rule  indicated  that  the 
Arkansas  River  basin  population  was 
essentially  limited  to  one  river  system 
and  was  extremely  susceptible  to 
extinction  bom  a  single  catastrophic 
event.  In  making  this  determination,  the 
Service  essentially  discounted  the  small 


aggregations  of  AR  River  shiners 
occurring  in  the  Cimarron  River  and 
considered  the  artificially  isolated 
aggregations  upstream  of  Lake  Meredith 
vulnerable  to  the  same  singular 
catastrophic  event.  Likewise,  the 
Service  considered  any  AR  River  shiner 
aggregations  in  the  Beaver/North 
Canadian  River  to  be  the  result  of 
releases  by  commercial  bait  operators 
and  such  aggregations  did  not  represent 
a  naturally  reproducing  or  self- 
sustaining  population.  Upon  review  of 
comments  received  during  the  comment 
periods,  the  Service  has  reassessed  the 
significance  of  these  factors  in  the  status 
of  the  species. 

Lake  Meredith  is  an  eCEsctive  artificial 
barrier  to  movement  of  stream  fishes 
and  does  provide  a  small  degree  of 
protection  to  AR  RiVer  shiner 
aggregations  upstream  of  Lake  Meredith 
bom  introductions  of  nonnative  fishes 
that  might  occur  downstream  of  the 
reservoir.  Essentially  two  separate 
events  would  be  required  to  aSect  both 
the  upstream  and  downstream 
aggregations.  Consequently,  the  Service 
acknowledges  that  a  single  catastrophic 
event,  such  as  establishment  of  the  non- 
native  Red  River  shiners,  would  not 
necessarily  affect  existing  aggregations 
of  AR  River  shiners  in  the  Canadian/ 
South  Canadian  River  system 
simultaneously.  However,  aggregations 
of  AR  River  shiners  upstream  of  Lake 
Meredith  are  less  numerous  than  those 
in  the  remainder  of  the  Canadian/South 
Canadian  River  system  and  the  risk  of 
extinction  for  the  Arkansas  River  basin 
population  would  increase  if  Red  River 
shiners  became  established  downstream 
of  Liake  Meredith. 

Comments  (from  one  individual) 
during  the  public  comment  period 
indicate  that  AR  River  shiners  may  still 
exist  in  the  Beaver/North  Canadian 
River  near  Turpin,  Oklahoma.  Likewise, 
AR  River  shiners  may  still  occur  in  the 
Cimarron  River.  The  Service  recognizes 
that  additional  aggregations  of  AR  River 
shiners  may  occur  outside  the 
Canadian/South  Canadian  River  system. 
However,  the  viability  of  these 
aggregations  is  unknown  and  their 
present  contribution  to  survival  of  the 
Aikansas  River  basin  population  is 
likely  to  be  minimal  considering  the 
small  size  of  these  aggregations. 

The  Service  also  aid  not  adequately 
consider  the  importance  of  the  Pecos 
River  population  to  the  survival  of  the 
Arkansas  River  basin  population  of  the 
AR  River  shiner.  The  Pecos  River 
population  was  accidentally  established 
with  individuals  trans-located  bom  the 
Arkansas  River  basin  and  could  be  used 
in  conservation  efforts  following  a 
severe  drought  within  the  Arkansas 
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River  basin.  While  the  Pecos  River 
population  is  nonnative  and  not 
currently  proposed  for  protection  under 
the  Act.  this  population  essentially 
represents  a  refugia  population  that 
could  be  utilized  in  restoration  efforts. 
The  Service  requests  any  additional 
information,  questions,  or  comments 
regarding  AR  River  shiner  aggregations. 

4.  Status  of  Population  Above  Lake 
Meredith 

Recent  (1995-96)  data  collected  by 
Texas  Tech  University,  supports  the 
position  of  the  Texas  Parks  and  Wildlife 
Department  (TPWD)  for  the  aggregations 
of  AR  River  shiners  upstream  of  Lake 
Meredith.  At  the  time  of  the  publication 
of  the  proposed  rule,  AR  River  shiner 
aggregations  upstream  of  Lake  Meredith 
were  believed  to  be  declining  in 
abundance.  However,  current  data  may 
indicate  otherwise.  While  the  number  of 
AR  River  shiners  collected  upstream  of 
Lake  Meredith  has  declined  since  the 
1950's,  the  relative  abundance  of  the  AR 
River  shiner  in  this  stream  segment  has 
remained  almost  constant.  Except  for 
1990  collections,  the  relative  abundance 
of  AR  River  shiners  within  this  stream 
segment  has  varied  between  22  and  26 
percent  (Gene  Wilde.  Texas  Tech 
University,  in  litt.  1997).  The  Service 
requests  information  on  the  aggregations 
of  AR  River  shiners  between  Ute 
Reservoir  and  Lake  Meredith. 

5.  The  Memorandum  of  Understanding 
(MOU)  Between  the  Service  and  the 
States  of  Texas  and  Oklahoma 

On  March  7,  1997,  the  Service  met 
with  representatives  bom  four  of  the 
five  affected  State  fish  and  wildlife 
conservation  agencies  and  the  Bureau  to 
discuss  conservation  of  the  Arkansas 
River  basin  population  of  the  AR  Ri 
shiner.  The  iCansas  Department  of 
WildliCe  and  Parks  was  imable  to  send 
a  representative  to  this  meeting.  The 
invited  parties  included  those  agencies 
with  the  responsibility,  authority,  and 
funding  mechanisms  to  implement 
conservation  actions  for  the  AR  River 
shiner. 

Following  this  meeting,  the  Service 
and  the  states  of  Texas  and  Oklahoma 
cooperated  in  drafting  a  MOU  outlining 
actions  the  agencies  should  undertake  to 
conserve  the  species.  The  purpose  of  the 
draft  MOU  is  twofold— (1)  to  establish  a 
general  framework  for  cooperation 
among  the  signatory  parties  to  conserve 
the  Aricansas  River  basin  population  of 
the  AR  River  shiner,  and  (2)  to  seek 
commitments  from  the  signatory  states 
that  will  provide  conservation  benefits 
to  the  shiner,  thereby  lessening  the 
likelihood  of  extinction. 


TheYPWD-and  the  Oklahoma 
Department  of  Wildlife  (ODWC)  will 
accomplish  the  following  actions  under 
the  MOU,  to  the  extent  that  funding  and 
authorities  allow: 

(A)  Work  in  partnership  with  the 
Service  and  other  State  fish  and  wildlife 
resource  agencies  to  develop  and 
implement  a  detailed  conservation 
strategy  to  address  known  and  possible 
future  threats  to  the  AR  River  shiner, 
and  recovery  opportunities; 
implementation  of  the  conservation 
strategy  will  be  initiated  within  18 
months  bom  the  effective  date  of  this 
MOU. 

(B)  Woik  in  partnership  with  the 
Service  to  coordinate  with  other 
applicable  State  agencies  and  other 
stakeholders  to  develop  adequate 
actions  that  eliminate  or  reduce  threats 
to  the  AR  River  shiner  and  identify 
recovery  actions  for  inclusion  in  the 
conservation  strategy. 

(C)  Work  in  partnership  with  the 
Service  to  develop  and  implement  a 
systematic  program  to  annually  monitor 
the  distribution  and  abundance  of  the 
AR  River  shiner  and  other  nongame 
fishes  within  the  Arkansas  River  Basin 
within  each  State  (the  McClellan-Kerr 
Arkansas  River  Navigation  System  is 
exempt). 

Likevvise.  the  Service  agreed  to 
accomplish  the  following  actions  under 
the  MOU,  to  the  extent  that  funding  and 
authorities  allow: 

(A)  Work  in  partnership  with  the 
ODWC,  TPWD  and  oUier  State  fish  and 
wildlife  resource  agencies  in  the 
development  of  a  conservation  strat^y 
that  involves  appropriate  stakeholders, 
including  applicable  Federal  and  State 
agencies,  that  identifies  appropriate 
measures  needed  to  eliminate  or  reduce 

its  to  the  AR  River  shiner  and 
initiate  recovery  actions.  The  Service 
will  coordinate  the  first  meeting  with 
future  coordination  responsibilities 
determined  by  consensus. 

(B)  Seek  to  increase  Endangered 
Species  Act  section  6  funds  and  assist 
in  obtaining  funds  from  other  sources 
for  states  within  the  geographic  range  of 
the  AR  River  shiner  to  assist  in  the 
conservation  of  this  species  as  outlined 
in  this  MOU.  the  conservation  strategy,* 
and  the  recovery  plan. 

(C)  If  the  species  is  listed  as 
threatened,  work  cooperatively  with  the 
State  fish  and  wildlife  resource  agencies 
in  promulgating  a  4(d)  rule  under  the 
Act  that  encompasses  the  conservation 
strategy  and  other  management/recovery 
actions  developed  by  the  Service  in 
paitnership  with  the  State  fish  and 
wildlife  resource  agencies. 

(D)  Initiate  delisting  activities  for  the 
AR  River  shiner  when  protection  under 


the  Act  is  no  longer  warranted  and  the 
Service  and  State  fish  and  wildlils 
resource  ^encies  fulfill  the  obligations 
stipulated  in  the  4(d)  rule,  the 
conservation  strategy,  and  recovery 
plan. 

The  draft  MOU  also  contains  an 
appendix  specific  to  Texas  that  reflects 
the  unique  nature  of  the  threats  and 
recovery  opportunities  available  in  that 
State  and  will  serve  to  guide 
development  of  the  conservation 
strategy  for  the  AR  River  shiner.  The 
Texas  appendix  contains  these 
principles — 

(Al  Conservation  strategies  vrill  not 
restrict  or  regulate  groundwater  use  of 
the  High  Plahas  Aquifer  (formerly  the 
Ogallala  Aquifer)  in  Texas  since,  based 
on  current  knowledge,  there  is  no 
hydrologic  connection  between 
groundwater  resources  of  this  aquifer 
and  surface  flows  in  the  Canadian  River 
in  Texas.  Conservation  of  the  aquifer's 
water  resources,  however,  is 
encouraged. 

(B)  Conservation  strategies  will  not 
require  releases  of  water  bom  Lake 
Meredith,  except  as  might  be  voluntarily 
agreed  to  by  controlling  authorities  in 
contributing  to  the  conservation  and 
recovery  of  the  species  and  its  habitat 

(C)  Existing  (i.e..  tiaditional,  in  the 
sense  that  they  are  ongoing)  agricultural 
and  land  management  activities  as 
ciirrentiy  practiced  adjacent  to  occupied 
AR  River  shiner  habitat  in  Texas  will 
not  be  adversely  afiiacted  as  part  of 
developing  and  implementing 
conservation  strat^es.  unlew— (1) 
those  practices  are  modified  to 
adver^ly  affect  the  species  or  its 
habitat,  existing  stream  flow,  or 
degradation  of  water  quality;  or  (2) 
changes  in  those  practices  would  benefit 
the  species  or  its  habitat,  and  are 
mutually  agreed  to  by  the  landowner(s). 
TPWD.  and  the  Service. 

The  draft  MOU  will  become  effective 
upon  signature  of  all  parties,  and  vrill 
remain  in  force  until  modified  or 
terminated.  The  MOU  may  be  modified 
at  any  time  during  the  {}eriod  of 
performance  by  mutual  consent  of  the 
signatory  parties.  If  changes  to  an 
appendix  are  warranted,  the  respective 
State  and  the  Service  may  make  such 
changes.  If  a  proposed  change  to  an 
appendix  would  affect  other  signatory 
states,  then  all  signatory  pa^es  must 
consent  to  the  change.  This  MOU,  as 
drafted,  may  be  torminated  at  any  time 
during  the  period  of  performance,  upon 
30  days  written  notice,  by  any  of  the 
signatory  parties. 

The  TPWD  and  the  ODWC  signed  the 
draft  MOU  in  eariy  May.  The  SUte  of 
Kansas  declined  to  enter  into  the  MOU 
due  to  staff  and  fiscal  constraints  (Steve 
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WilUams.  Sacnlary.  KantM  DcpartiiMiit 
of  Wildlife  and  Parks,  in  litt.  1997). 

Ukawtoa.  the  State  of  New  Mexico 
declined  to  enter  into  the  MOU  due  to 
staff  and  fiscal  constraints  {Jmrry  A. 
Maiacchini.  Director.  New  Mexico 
Department  of  Game  and  Fish,  in  litt. 
1997). 

Public  Conunenta  Solicited 

The  Service  solicits  written  comments 
on  information  described  in  this  notice. 
All  previous  comments  and  information 
submitted  in  raaponse  to  earlier 
oomment  periods  on  this  proposed 
action  will  be  considered. 
Communications  received  during  this 
comment  period  may  lead  to  a  final 
regulation  that  differs  from  that 
presented  in  this  notice. 

Refill  aucas  Citad 

Bnine.  C.  1 98 1.  Springs  of  Texas  volume  I. 
Branch-Smiih.  Inc.  Fort  Worth.  TX 

Dugan.  ).T.  and  |.B.  ShArp«   1998.  Wator-I«v«l 
chinyi  in  the  High  Plains  aquifv 
111 ■liaialin— Bill  to  1994.  Water- 

I  lavsatigatioiu  Rapott  95- 
U.&  Geological  Survey.  Lincoln. 
NE. 

i^Uiam.  D.S.  and  |.B.  Aah worth.  1993.  The 
High  Plaiu  aquifer  lyitem  ofTaxas. 
1080  to  iMO  overview  and  pro^ectiona. 
Taxaa  Water  Deveiopmont  Board.  Auatin. 
TXMpp. 

Texas  State  Board  of  Water  Engineers.  1938a. 
Oidliam  County,  Texas  records  of  wells 
and  springs,  driller's  logs,  water  analysis 
and  map  showing  location  of  welts  and 
springs.  WPA  Project  6017-5674.  Sute- 
Board  of  Water  Engineers.  U.S. 
Geological  Survey,  and  Univ.  Texas 
Bureau  of  Industrial  Chemistry.  Austin,  t 
TX.  50  pp. 

Texas  Sute  Board  of  Water  Engineers.  1938b. 
Potter  County,  Texas  records  of  wells, 
springs,  and  representative  earthen 
tanks,  driller's  logs,  water  analysis  and 
map  showing  location  of  wells.  WPA 
Ground-water  Survey  Project  5674.  State 
Board  of  Water  Engineers,  Univ.  Texas 
Bureau  oflndustrial  Chemistry,  and  U.S. 
Geological  Survey.  Austin,  TX.  52  pp. 

U.S.  Bureau  of  Reclamation.  1995.  Final 

supplemental  environmental  assessment 
Lake  Meredith  Salinity  Control  Proiect 
Texas-New  Mexico.  Great  Plains  Region. 
Oklahoma-Texas  Area  CHIit».  Oklahoma 
City.  OK  57  pp. 

Author 

The  primary  author  of  this  notice  is 
Ken  Collins,  U.S.  Fish  and  Wildlife 
Service  (see  AIX>RE8SES  above). 

Authority 

The  authority  for  this  action  is  16 
U.S.C  1531-1544. 


Dated:  No¥«nbar  24. 1087. 


Dinetor.  Fkh  and  WildUfB  ServicB. 

(PR  Doc.  97-31840  FiM  12-4-97:  8:45  an] 


DEPARmENT  OF  THE  INTERIOR 

Flail  and  WUdilfa  Sorvioa 

SOCFRPwtIT 
RM101t-V^E3» 


¥VHdflf9 

and  Ptantsj  Propooad  EndaoQafad 
Statue  for  Ttao  Cava  Animata  From 
Kauai,  Hawaii 

AQENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACnON:  Proposed  rule. 


".  The  U.S.  FUh  and  Wildlife 
Service  (Service)  proposes  endangered 
status  pursuant  to  the  Endangered 
Species  Act  of  1973.  as  amended  (Act), 
for  two  animals — the  ICauai  cave  wolf 
spider  [Adelocosa  anops],  and  the  ICauai 
cave  amphipod  {Speiaeorchestia 
koloana).  These  two  species  are  foimd 
on  the  Hawaiian  island  of  Kauai.  The 
Kauai  cave  wolf  spider  is  known  from 
two  populations,  and  Kauai  cave 
amphipod  is  known  from  four 
populations.  These  animals  and  their 
habitats  have  been  variously  affected  or 
are  currently  threatened  by  the 
following:  Habitat  degradation/loas  from 
development:  competition  for  space, 
water,  and  nutrients  by  naturalized, 
introduced  animals;  biological/chemical 
pesticide  use;  and  an  increased 
likelihood  of  extinction  frtim  proposed 
development  activities  and  naturally 
occurring  events.  This  proposal,  if  made 
final,  would  extend  Federal  protection 
and  recovery  provisions  of  the  Act  for 
these  animal  taxa.  Additionally,  Hawaii 
state  regulations  protecting  these 
animals  as  endangered  species  would  be 
triggered. 

DATES:  Comments  frt>m  all  interested 
parties  must  be  received  by  February  3, 
1998.  Public  hearing  requests  must  be 
received  by  January  20,  1998. 
AlX)flCS8ES:  Comments  and  material 
concerning  this  proposal  should  be  sent 
to  the  U.S.  Fish  and  Wildlife  Service, 
300  Ala  Moana  Boulevard.  Room  6307, 
P.O.  Box  50167.  Honolulu,  Hawaii 
96850.  Comments  and  material  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FUfrmER  MFOmUTION  CONTACT: 
Robert  P.  Smith,  Pacific  Islands 
Ecoregion  Manager,  at  the  above  address 
(808/541-2749). 


SUPPLEMENT  ART  MFOfMATION: 
Backgrotiad 

The  ICauai  cave  wolf  spider 
[Adelocosa  anops)  and  Kauai  cave 
amphipod  {Spelaeorchestia  koloana)  are 
known  only  from  the  Hawaiian  island  of 
ICauai.  The  Kauai  cave  wolf  spider  is 
known  from  two  populations,  and  Kauai 
cave  amphipod  friom  four  populations. 

The  Hawaiian  archipelago  includes 
eight  large  volcanic  islands  (Niihau, 
Kauai,  Oahu,  Molokai,  Lanai, 
Kahoolawe,  Maui,  and  Hawaii),  as  well 
■s  ofbhore  islets,  shoals,  and  atolls  set 
on  submerged  volcanic  remnants  at  the 
northwest  end  of  the  chain  (the 
Northwestern  Hawaiian  Islands).  Each 
island  was  built  sequentially  from 
frequent,  voluminoiu  basaltic  lava  flows 
(Steams  1985).  The  youngest  island, 
Hawaii,  is  still  volcanically  active,  and 
retains  its  form  of  coalesced,  gentiy 
sloping,  unweathered  shield  volcanoes. 
Vulcanism  on  the  older  islands  has  long 
since  ceased,  with  subsequent  erosion 
forming  heavily  weathered  valleys  with 
steep  walls,  and  well-developed  streams 
and  soils  (Zimmerman  1948). 

In  the  formation  of  the  islands,  the 
lava  flows  create  caves,  cracks,  gas 
pockets  and  smaller,  interconnected 
subterranean  spaces  or  mesocavems 
(Howarth  1973;  1987a).  While  unique 
subterranean  feunas  have  long  been 
known  from  temperate  continental  cave 
systems,  imtil  the  1970's  obligate  cave 
inhabiting  animals  were  thought  to  be 
absent  from  tropical  and  island  systems 
(Howarth  1987a).  In  the  last  3  decades, 
however,  a  remarlLable  assemblage  of 
about  50  species  of  cave-adapted 
animals  have  been  discovered  in 
Hawaiian  caves  (Howarth  1972;  1987a, 
b).  Cave  adapted  sfiecies  have  evolved 
direcUy  from  native  surface  dwelling 
ancestors  in  at  least  12  groups  of 
Hawaiian  arthropods  (Howarth  1991). 

These  obligate  cave-dwellers  are 
generally  found  on  the  younger  islands 
where  an  abimdance  of  unweathered 
lava  flows  exist  (Howarth  1983c).  On 
older  islands,  soil  formation,  erosion 
and  siltation  have  filled  in  most 
subterranean  voids  thus  eliminating  the 
habitat  for  cave  animals.  The  island  of 
Kauai  is  the  oldest  of  the  eight  maior 
Hawaiian  islands  and  was  formed  by  a 
single  shield  volcano  approximately  5.6 
million  years  ago  (Steams  1985).  Three 
million  years  of  weathering  eliminated 
most  cave  habitats  formed  during  this 
initial  vulcanism.  Between  0.6  and  1.4 
million  years  ago,  the  Koloa  series  of 
post-erosional  lava  flows  again  provided 
available  habitat  for  subterranean 
animals.  Subsequent  erosion  also  filled 
in  most  of  the  habitat  in  the  Koloa  series 
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of  flows  with  the  exception  of  a  small 
area  along  the  arid,  southern  coast 

Because  of  the  age  of  this  island  and 
the  extensive  erosion,  it  was  not 
originally  expected  to  harbor  any  cave 
animals.  However,  in  1971,  two  eyeless 
cave  arthropods,  a  spider  and 
amphipod,  were  discovered  from  caves 
in  the  Koloa  series  lava  flows  of  Kauai. 
These  animals  are  known  only  from  a 
single  exposed  lava  flow  in  the  "very 
rocky"  to  "extremely  rocky"  Waikomo 
soil  series  (U.S.  Department  of 
Agriculture,  Soil  Conservation  Service 
1972).  This  unweathered  area  covers 
approximately  10.5  square  kilometers  (4 
square  miles),  and  exhibits  no 
blanketing  by  erosional  sediments.  The 
amphipod  also  occurs  in  a  younger 
limestone  cave  formed  on  top  of  a 
portion  of  the  exposed  Koloa  series 
flow.  These  animals  are  restricted  to  the 
dark,  moist  areas  of  larger  caverns  and 
smaller  subterranean  spaces.  The 
amphipod  is  a  detritivore  and  feeds 
primarily  on  rotting  tree  roots  whereas 
the  spider  is  a  carnivore  and  preys  upon 
the  amphipod  and  alien  arthropods  that 
venture  underground. 

The  land  supporting  these  two  animal 
species  is  privately  owned,  as  are  areas 
adjacent  with  potentially  suitable 
habitat. 

Discussion  of  tlie  Two  Animal  Taxa 
Included  In  This  Proposed  Rule 

Frank  Howarth  first  discovered  the 
Kauai  cave  wolf  spider  (Adelocosa 
anops)  in  Koloa  Cave  #2  in  1971,  and  it 
was  formally  described  by  Willis 
Gertsch  (C^ertsch  1973).  This  species  is 
a  member  of  the  wolf  spider  family 
(Lycosidae).  Spiders  in  this  family  are 
characterized  by  a  distinct  eye  pattern, 
including  two  particularly  large  eyes  in 
the  middle  row.  The  most 
conspicuously  diagnostic  character  of 
the  Kauai  cave  spider  is  its  complete 
lack  of  eyes.  This  character  is  imique 
among  wolf  spiders  and  its  distinction 
justifies  the  recognition  of  a  separate 
genus  for  this  taxon.  A  few  species  of 
wolf  spider  have  reduced  eyes, 
including  another  cave-adapted  species 
on  the  island  of  Hawaii,  but  only  in  the 
Kauai  cave  wolf  spider  are  the  eyes 
entirely  absent.  Adults  of  the  Kauai  cave 
wolf  spider  are  about  12.7  to  19.0 
millimeters  (0.5  to  0.75  inches)  in  total 
length  with  a  reddish-brown  carapace, 
pale  abdomen  and  bright  orange  legs. 
The  hind  margin  of  each  chelicera 
(biting  jaw)  bears  three  large  teeth,  two 
situated  basally,  and  third  at  the  distal 
end  of  the  chelicera.  The  tibiae  of  the 
two  anterior  pairs  of  legs  have  four  pairs 
of  ventral  spines,  and  tarsi  (ultimate 
segments)  and  metatarsi  (penultimate 


segments)  of  all  legs  bear  unusually  long 
and  silky  trichobothria  (sensory  hairs). 

The  Kauai  cave  wolf  spider  is  a 
predator,  and  although  blind,  can  detect 
the  presence  of  potential  food  items  and 
actively  stalks  its  prey  (Howarth  1983a). 
Although  predation  has  not  been 
observed  in  the  field.'the  spider 
probably  feeds  primarily  on  the  Kauai 
cave  amphipod,  and  to  a  lesser  extent 
on  alien  species  of  arthropods  that 
periodically  enter  the  cave  system. 
Compared  to  most  wolf  spiders,  the 
reproductive  capacity  of  the  Kauai  cave 
wolf  spider  is  extremely  low,  with  only 
15  to  30  eggs  laid  per  clutch  (Howarth 
1981;  Wells  et  al.  1983).  Newly  hatched 
spiderlings  are  imusually  large,  and 
carried  on  the  back  of  the  female  for 
only  a  few  days  (Howarth  1991; 
Howarth  and  Mull  1992). 

The  Kauai  cave  wolf  spider  has  been 
found  only  in  two  lava  tube  systems  in 
the  Koloa  area  of  Kauai;  specifically  the 
Koloa  Caves  and  Kiahima  Caves 
(Gertsch  1973;  Frank  Howarth,  Bishop 
Museum,  in  litt.  1979).  The  spider  is 
restricted  to  the  dark  zones  of  the  caves 
and  adjoining  fissures.  Similar  to  other  ' 
Hawaiian  cave-adapted  spiders,  this 
species  is  highly  susceptible  to 
desiccation  (Hadley  et  al.  1981;  Abeam 
and  Howarth  1982).  The  spider  is  active 
in  the  large  caverns  only  during  wetter 
times  of  the  year  (Howarth,  in  litt.  1979) 
or  smaller  areas  that  maintain  a 
saturated  atmosphere  (Howarth  1981). 
Because  of  the  seasonal  and  spatial 
movement  of  the  spider  in  and  out  of 
areas  accessible  to  biologists,  survey 
methods  have  not  been  developed  to 
obtain  accurate  population  estimates. 
Frank  Howartn  also  discovered  the 
Kauai  cave  amphipod  [Spelaeorchestia 
koloana)  along  with  the  Kauai  cave  wolf 
spider  in  Koloa  Cave  #2  in  1971. 
Because  of  the  imusual  attributes  of  a 
highly  reduced  pincher-like  condition 
of  the  first  gnathopod  (cephalothoracic 
appendage)  and  the  second  gnathopod 
being  mitten-like  in  both  sexes,  this 
taxon  is  placed  in  its  own  unique  genus 
[Spelaeorchestia)  within  the  family 
Talitridae  (Bousfield  and  Howarth 
1976).  This  species  is  also  distinctive  in 
its  lack  of  eye  facets  and  pigment,  and 
extremely  elongate,  spiny,  postcephalic 
appendages.  Adidt  amphipods  are  7  to 
10  millimeters  (0.25  to  0.4  inches)  in 
length  and  very  slender-bodied,  with  a 
hyaline  cuticle.  Gnathopod  1  is  highly 
reduced  and  gnathopod  2  is  mitten-like. 
Antenna  2  is  slender  and  elongate,  with 
the  flagellum  only  slightly  longer  than 
the  pedimcle.  Peraeopods  (abdominal 
walking  legs)  are  very  elongate,  with 
slender,  attenuated  claws.  All  pleopods 
(swimming  logs)  are  reduced,  with 
branches  vestigial  or  ladung.  Uropods 


(tail-like  appendages)  1  and  2  have  well 
developed  prepedimcles,  and  brood 
plates  in  the  matiu«  female  are  vestigial 
or  entirely  absent 

The  Katiai  cave  amphipod  is  a 
detritivore  and  has  beeoi  observed 
feeding  on  rotting  roots  of 
Pithecellobium  dulce  (Manila  tamarind) 
and  Ficus  sp.  (fig),  rotting  sticks, 
branches  and  other  plant  material 
washed  into  the  caves,  and  arthropod 
fecal  material.  In  large  cave  passages, 
most  individuals  are  found  on  or 
imdemeath  roots  or  rotting  debris. 
However,  this  amphipod  does  not 
appear  to  be  particiUarly  gregarious. 
When  disturbed,  this  species  typically 
moves  slowly  away  rather  than  jimiping 
like  other  amphipods.  Nothing  is  known 
of  the  reproductive  biology  of  this 
amphipod,  but  the  vestigial  brood  plates 
of  the  female  suggest  they  give  birth  to 
a  small  brood  of  large  o&pring 
(Bousfield  and  Howarth  1976;  Poulson 
and  White  1969). 

While  found  in  the  same  caves  in  the 
Koloa  lava  flow  series  as  the  Kauai  cave 
wolf  spider,  the  cave  amphipod  is  also 
known  from  a  short  lava  tube  (cave 
#210)  located  1  kilometer  (0.6  miles) 
inland  of  the  seaward  Kiahuna  Cave, 
and  the  Limestone  Quarry  Cave  7 
kilometers  (4.5  miles)  to  the  east  at 
Mahaulepu.  The  latter  cave  occtu^  in  a 
calcareous  sandstone  hill  formed  from  a 
cemented  sand-dune  that  was  deposited 
on  top  of  a  disjimct  exposure  of  the 
Koloa  lava  formation  during  a  higher 
stand  of  the  sea  (Steams  1985).  The 
limestone  cave  was  formed  by  water 
erosion  from  the  ocean  and  a  still-active 
6«sh  water  stream  that  mns  through  the 
lowest  cave  level.  The  amphipod 
probably  colonized  this  cave  by 
migrating  itom  the  underlying  Koloa 
lava  formation.  No  attempt  has  been 
made  to  estimate  the  population  sizes  of 
the  cave  amphipod. 

The  two  cave  animals  are  restricted  to 
dark,  moist  areas  of  lai^ger  caverns  and 
smaller  subterranean  spaces  or 
mesocavems  (Howarth  1983a).  As  with 
the  subterranean  animals  on  yoimger 
Hawaiian  islands  (Howarth  1991),  the 
small  mesocavems  may  be  the  primary 
habitat  for  these  species.  For  example, 
the  Kauai  cave  amphipod  was  not  seen 
during  initial  surveys  of  Kiahuna  cave 
#210  (Miura  and  Howarth  1978).  On  a 
subsequent  survey  however,  the  floor  of 
a  small,  dead  end  passage  was  saturated 
with  40  liters  (10  gallons)  "of  water,  and 
24  hours  later  amphipods  had  moved 
into  this  area,  presumably  from  the 
surroimding  mesocavems  (Howarth,  in 
litt.  1979;  Howarth  1983a).  On  younger 
islands,  these  mesocavems  also  allow 
animals  to  move  among  lai;ger,  adjacent 
lava  tubes  (Howarth  1991).  However. 
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because  these  smaller  voids  become 
filled  with  erosional  sediment  in  older 
flows  like  Koloa  and  as  a  result  of 
surface  disturbance  (Hammatt  et  al. 
1088:  A.  Asquith.  U.S.  Fish  and  Wildlife 
Service.  Pacific  Islands  Ecoregion.  in 
Utt.  1994).  it  is  unlikely  that  the  Kauai 
cave  animals  can  move  among  separate 
lava  tube  systems.  Because  distinct 
species  can  evolve  in  adjacent  lava 
tubes  even  when  cave  animals  can  move 
extensively  through  mesocavems  (Hoch 
and  Howarth  1993),  it  is  prudent  to 
consider  tha  saparate  localities  of  these 
animals  as  difnrant  populations,  even 
though  intervening  areas  of  potential 
habitat  cannot  be  surveyed.  Thus,  the 
Koloa  Caves  #1  and  #2  and  adjacent 
areas  are  considered  to  harbor  one 
population  of  the  spider  and  one 
population  of  the  amphipod.  Tha 
seaward  Kiahuna  Caves  «267  and  «27e 
harbor  another  population  of  both  the 
spider  and  amphipod.  Kiahuna  Cave 
f210  and  the  Limestone  Quarry  Cave 
each  harbor  populations  of  the  cave 
anophipod. 

The  restricted  area  in  which  these 
animals  occur  is  rapidly  undergoing 
development.  The  shallow  cave  habitat 
is  degraded  or  destroyed  through 
surface  alterations  such  as  grading, 
blasting,  paving,  and  placement  of  fill. 
These  animals  are  also  incieasingly 
under  risk  from  pesticide  use  and 
pollution  associated  with  residential 
and  golf  course  development. 

Previous  Federal  Action 

On  June  16, 1978,  the  Service 
published  in  the  Federal  Register  (43 
FR  26084)  a  proposal  to  list  the  Kauai 
cave  wolf  spider  as  an  endangered 
species  and  the  Kauai  cave  amphipod  as 
tnreatened.  That  proposal  was 
withdrawn  on  September  2, 1980  (45  FR 
58171)  as  a  result  of  a  provision  in  the 
1978  Amendments  to  the  Endangered 
Species  Act  of  1973  that  required 
withdrawal  of  all  pending  proposals 
that  were  not  made  final  within  2  years 
of  proposal  or  within  1  year  after 
passage  of  the  Amendments,  whichever 
period  was  longer.  An  initial 
comprehensive  notice  of  review  for 
invertobrate  animals  was  published  on 
May  22, 1984  (49  FR  21664),  in  which 
the  Kauai  cave  wolf  spider  and  Kauai 
cave  amphipod  were  treated  as  category 
2  candidates  for  Federal  listing. 
Category  2  taxa  were  those  for  which 
conclusive  data  on  biological 
vulnerability  and  threats  were  not 
currently  available  to  support  proposed 
rules.  The  Service  published  an  updated 
notice  of  review  for  animals  on  January 
6. 1989  (54  FR  554).  In  this  notice  the 
Kauai  cave  wolf  spider  and  Kauai  cave 
amphipod  were  treated  as  category  1 


candidates  for  Federal  listing.  Category 
1  taxa  were  those  for  which  the  Service 
had  on  file  substantial  information  on 
biological  vulnerabiUty  and  threats  to 
support  preparation  of  listing  proposals. 
In  the  notice  of  review  for  all  animal 
taxa  published  by  the  Service  on 
November  21.  1991  (58  FR  58804).  the 
two  Kauai  cave  arthropods  were  again 
listed  as  category  2  candidates.  In  the 
November  15, 1994,  notice  of  review  for 
all  animal  taxa  (59  FR  58982),  the  two 
Kauai  cave  arthropods  were  elevated  to 
category  1  candidates.  Upon  publication 
of  tlw  February  28,  1996,  notice  of 
review  (81  FR  7596).  the  Service  ceased 
using  category  designations  and 
included  the  two  cave  arthropods  as 
candidate  species.  Candidate  species  are 
those  which  the  Service  has  on  file 
sufficient  information  on  biological 
vulnerability  and  threats  to  support 
proposals  to  list  the  species  as 
threatened  or  endangered. 

The  pnxnssing  of  this  proposed  rule 
conforms  with  the  Service's  final  listing 
priority  guidance  published  in  the 
Federal  Register  on  IDecember  6,  1996 
(61  FH  64475).  The  guidance  clarifies 
the  order  in  which  the  Service  will 
process  rulemakings  during  fiscal  year 
1997.  The  guidance  calls  for  giving 
highest  priority  (Tier  1)  to  handling 
emergency  situations,  second  highest 
priority  (Tier  2)  to  resolving  the  listing 
status  of  the  outstanding  pro{)osed 
listings,  and  third  priority  (Tier  3)  to 
new  proposals  to  add  species  to  the  list 
of  threatened  and  endangered  plants 
and  animals.  This  proposed  rule 
constitutes  a  Tier  3  action. 

Summary  of  Factors  Afiscting  These 
Species 

Procedures  found  in  section  4  of  the 
Endangered  Species  Act  (16  U.S.C. 
1533)  and  regulations  (50  CFR  part  424) 

!>romulgated  to  implement  the  Act  set 
orth  the  procedures  for  adding  species 
to  the  Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Kauai  cave  wolf 
spider  (Adelocosa  anops)  and  the  Kauai 
cave  amphipod  {Spelaeorchestia 
koloana)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
These  animals  are  restricted  to  a  10.5 
square  kilometers  (4  square  miles) 
coastal  section  of  the  Koloa  series  lava 
flows  that  have  not  been  filled  with 
erosional  sediment.  Surface 
modifications  in  this  area  directly 
impact  the  subterranean  habitat  that 
supports  the  spider  and  amphipod 


(Hammatt  et  al  1988;  Miller  and  Burgett 
1995;  Asquith,  in  Utt.  1994).  Prior  to 
arrival  of  Polynesians  in  Hawaii  the 
above  ground  habitat  of  this  area  was 
probably  comprised  of  a  coastal  dry 
shrubland  and  would  have  included 
plants  such  as  Sida  fallax  ('ilima), 
Myoporum  sandwicense  (naio). 
Chamaesyce  celoMtroides  ('akoko)  and 
Santalum  ellipticum  ('iliahialo'e) 
(Gagne  and  Cuddihy  1990).  On  the 
islands  of  Maui  and  Hawaii,  these 
plants  are  known  to  produce  extensive 
root  systems  into  underlying  lava  tube 
fissures  (F.  Howarth,  Bishop  Museiun, 
pars.  comm.  1994).  and  probably  also 
formed  the  primary  nutrient  source  for 
'  the  cave  ecosystem  at  Koloa. 

The  first  thousand  years  of  Polynesian 
habitation  in  Hawaii  would  have  had 
little  significant  impact  on  the  cave 
system  at  Koloa.  With  a  rapid 
population  increase  after  1400  A.D. 
however,  the  expansion  of  agriculture 
from  more  favorable,  mesic  valleys  and 
the  use  of  fire  to  clear  plant 
communities  probably  led  to  heavy 
modification  of  most  leeward  areas  of 
the  Hawaiian  Islands  (Kirch  1982; 
Cuddihy  and  Stone  1990).  A  perennial 
stream  flowing  directly  through  the 
Koloa  area  allowed  Polynesians  to 
develop  extensive  irrigated  fields  of 
Colocasia  esculenta  (taro),  Ipomoea 
batatas  (sweet  potato)  and  Saccharum 
officinarum  (sugar  cane),  as  well  as  dry 
land  cultivation  of  sweet  potato  (Handy 
and  Handy  1972;  Hammatt  and 
Tomonari  1978;  Hammatt  et  al,  1988; 
Sinoto  1975). 

Field  irrigation  of  traditional  crops 
continued  in  the  Koloa  area  until  1835 
when  the  first  sugar  plantation  in  the 
Hawaiian  Islands  was  established  at 
Koloa.  Thereafter  most  of  the  land  with 
suitable  top  soil  was  used  for  large-scale 
sugar  cane  cultivation  (Hammatt  et  al. 
1988).  This  activity  included  the 
mechanical  clearing  of  stones  and 
boulders,  and  consolidation  of  smaller 
field  plots.  The  surfsce  modifications 
asaociated  with  these  past  agricultural    . 
activities  would  have  greatly  reduced 
underground  root  biomass  through  the 
destruction  of  {Mrennial  vegetation 
(Howarth  1981;  Miller  and  Burgett 
1995),  and  also  increased  sediment 
deposition  in  subterranean  fissures 
(Hammatt  et  al.  1988;  Asquith,  in  litL 
1994). 

Thus,  with  the  exception  of  a  narrow 
0.5  kilometer-wide  (0.25  mile-wide) 
strip  of  particularly  rocky  land 
immediately  along  the  coast,  most  of  the 
potential  habitat  for  both  the  spider  and 
the  amphipod  was  heavily  modified 
prior  to  the  1950'8.  On  interior  lands, 
small  areas  of  exposed  pahoehoe  lava, 
rock  outcrops  and  the  entrances  to  lava 


tubes  were  generally  unsuited  for 
cultivation  of  crops  and  were  left  less 
disturbed.  In  areas  improved  for  pasture 
use.  however,  some  cave  entrances  also 
were  filled  or  covered  (Hanunatt  et  al. 
1988;  Howarth,  in  Utt.  1977).  The 
remaining  pockets  of  uncultivated  land 
around  collapsed  lava  tubes  and 
exposed  lava  probably  served  as  refiigia 
for  the  cave  animals.  Significantly,  all 
the  known  populations  of  both  the 
spider  and  amphipod  are  in  areas  never 
used  for  plantation  sugar  cane 
cultivation. 

In  the  last  5  decades,  the  Koloa  area 
has  changed  from  an  agriculture-based 
economy  to  one  increasingly  dependent 
on  tourism  (Kauai  Office  of  Economic 
Development,  in  Utt.  1994). 
Approximately  75  percent  of  the 
original  habitat  available  for  the  cave 
animals  is  now  designated  as  "urban"  or 
"urban  residential"  (County  of  Kauai,  in 
Utt.  1994),  and  the  population  of  the 
Koloa  area  is  expected  to  double  by  the 
year  2015  (KPMG  1993).  This 
population  growth  has  lead  to  rapid 
growth  in  the  number  of  homes, 
condominiums,  and  resort  hotels 
originally  centered  along  the  coastal 
strip.  In  recent  years,  interior  lands 
supporting  both  populations  of  the 
spider  and  all  but  one  population  of  the 
amphipod  have  been  rezoned  from 
agriculture  to  urban  usage  and  are 
undergoing  development.  With  the 
construction  of  roads,  residences,  and 
golf  courses,  the  subterranean  habitat  is 
degraded  through  the  removal  of 
pereimial  vegetation  and  its  root 
systems,  the  collapse  of  lava  tubes  from 
heavy  construction  equipment,  and 
increased  siltation  frt>m  grading  and 
filling  activities  associated  with 
landscaping  and  construction  (Hammatt 
et  al.  1988;  Asquith,  in  Utt.  1994).  The 
population  of  the  ICauai  cave  wolf 
spider  in  Koloa  Cave  #2  is  directly 
threatened  by  a  proposed  bypass  road 
that  could  destroy  the  most  important 
section  of  the  cave.  The  disjunct 

f>opulation  of  the  amphipod  in  the 
^        imestone  cave  is  threatened  from  a 
quarrying  operation  occurring  directly 
above  and  adjacent  to  the  cave  system 
(Howarth,  in  Utt.  1977.  1978;  43  FR 
26084).  Thus,  most  of  the  land  that 
potentially  harbored  these  animals  has 
been  highly  modified  and  an  estimated 
75  percent  of  the  area  has  probably  been 
rendered  uninhabitable.  The  remaining 
habitat,  harboring  virtually  all  known 
populations  of  the  spider  and 
amphipod,  is  being  degraded  by  current 
land  use  or  threatened  with  degradation 
by  proposed  development 

B.  Overutilixation  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Overutilization  is  not  known 


to  be  a  factor,  but  unrestricted  collecting 
for  scientific  purposes  or  excessive 
visits  by  individuals  interested  in 
exploring  the  lava  tubes  could  result 
from  increased  publicity  and  would 
seriously  impact  both  of  the  cave 
species  (Howarth  1982;  Culver  1992). 
Such  disturbances  by  human  visitation 
could  also  promote  greater  invasion  by 
alien  arthropod  species. 

C.  Disease  and  predation.  Several 
alien  spiders  including  the  brown  violin 
spider  [Loxosceles  rufescens).  Dysdera 
crocata  (NCN)  and  the  spitting  spider 
[Scytodes  longipes)  have  invaded  the 
cave  habitats  in  Koloa  (Gerstch  1973;  F. 
Howarth.  pers  comm.  1994;  Asquith,  in 
Utt.  1994),  and  prey  on  immatxue  stages 
of  the  Kauai  cave  wolf  spider  and 
probably  all  life  stages  of  the  cave 
amphipod  (Howarth  1981).  The 
American  cockroach  {Periplaneta 
americana)  is  abundant  in  some  of  the 
caves  (Bousfield  and  Howarth  1976; 
Asquith.  in  Utt.  1994)  and  probably 
opportunistically  preys  on  immature 
cave  amphipods  (F.  Howarth,  pers. 
comm.  1994)  and  competes  for  space  at 
amphipod  food  sources  (Asquith.  in  Utt. 
1994).  In  the  Limestone  Qutury  Cave, 
the  introduced  amphipod  Tallitroides 
topitotum  (NCN)  may  compete  with  the 
Kauai  cave  amphipod  for  detritus  food 
(Bousfield  and  Howarth  1976;  F. 
Howarth.  pers.  comm.  1994). 
In  addition,  as  noted  in  the 
Background  section,  the  Kauai  cave  wolf 
spider  is  a  predator.  Although  predation 
has  not  been  observed  in  tiie  field,  this 
spider  probably  feeds  primarily  on  the 
Kauai  cave  amphipod,  and  to  a  lesser 
extent  on  alien  species  of  arthropods 
that  periodically  enter  the  cave  system. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Kauai  cave 
wolf  spider  and  the  Kauai  cave 
amphipod  are  found  entirely  on  private 
land.  One  population  of  the  cave  spider 
is  provided  some  protection  by  a  County 
ordinance  requiring  the  landowner  to 
conserve  two  Kiahuna  lava  tubes  known 
to  harbor  the  spider  (Coimty  of  Kauai 
Development  Plan  1979).  However, 
existing  conservation  measures  under 
this  ordinance  protect  only  the  cave 
entrances  and  not  the  surface  footprint 
or  adjacent  mesocavems  which  the 
animals  require  for  habitat  Evaluation 
of  one  of  the  caves  conserved  under  this 
ordinance  showed  significant 
degradation  bom  suilace  disturbance 
over  the  dark  zone  (Asquith,  in  Utt. 
1994).  In  addition,  this  ordinance 
protects  only  a  single  population  of  each 
of  the  cave  animals,  which  is  not 
sufficient  to  ensure  the  continued 
existence  of  these  species  because  all 
other  populations  are  threatened  and 
even  the  Kiahuna  caves  populations  are 


susceptible  to  accidental  events  such  as 
chemical  spills. 

There  are  no  State  laws  or  existing 
regulatory  mechanisms  at  the  present 
time  to  protect  or  prevent  further 
decline  of  these  animals.  However, 
Federal  listing  would  automatically 
invoke  listing  under  Hawaii  State  law. 
Hawaii's  Endangered  Species  Act  (HRS. 
Sect  195l>-4(a))  states,  "Any  species  of 
aquatic  life,  wildlife,  or  land  plant  that 
has  been  determined  to  be  an 
endangered  species  pursuant  to  the 
[Federal]  Enduigered  Species  Act  shall 
be  deemed  to  be  an  endangered  species 
ujtider  the  provisions  of  this  chapter  and 
any  indigenous  species  of  aquatic  life, 
wildlife,  or  land  plant  that  has  been 
determined  to  be  a  threatened  sp>ecies 
pursuant  to  the  (Federal)  Endangered 
Species  Act  shall  be  deemed  to  be  a 
threatened  species  under  the  provisions 
of  this  chapter."  Listing  of  these  two 
arthropod  species  will  therefore  also 
invoke  protection  available  under  State 
law  (see  Available  Conservation 
Measiues). 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Insecticide  use,  coincident  with  the 
change  to  urban  land  development. 
poses  a  serious  threat  to  the  cave  *' 

animals  (Howarth  and  Stone  1993). 
While  plantation-scale  sugar  cane 
cultivation  in  the  Koloa  area  involves 
seasonal  use  of  herbicides,  intensive 
usage  is  generally  limited  to  spot 
applications  of  glyphosate  (Roundup), 
and  generally  no  insecticides  are  used 
(Miu-doch  and  Green  1989). 
Furthermore,  in  recent  years  most  sugar 
cane  cultivation  in  the  area  has  been 
restricted  to  land  with  deep  soil,  which 
is  generally  unsuitable  habitat  for  the 
cave  animals. 

Golf  courses  exist  or  are  proposed  for 
the  land  directly  above  or  adjacent  to 
both  populations  of  the  spider  and  all 
but  one  population  of  the  amphipod.  At 
least  30  different  pesticides  are  used  on 
golf  courses  in  Hawaii,  including 
insecticides  to  control  pests  of  turf  grass 
(Murdoch  and  Mitchell  1975;  Murdoch 
and  Green  1989).  Most  golf  courses  in 
Hawaii  apply  the  insecticide 
Chlorpyrifos  at  the  rate  of  1  pound 
active  ingredients  per  acre,  one  to  three 
times  per  3rear.  but  rates  and  frequency 
of  applications  are  sometimes  much 
higher  (Murdoch  and  Green  1989; 
Brennan  et  al.  1992).  Predators  such  as 
the  Kauai  cave  wolf  spider  are  generally 
more  susceptible  to  insecticides  than 
the  target  pests  (Croft  1990).  Even  if  not 
killed  outright,  the  sublethal  effects  of 
both  insecticides  and  herbicides  on  the 
cave  animals  could  include  reduced 
fecundity,  reduced  life  span,  slowed 
development  rate,  and  impaired 
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mobility  and  faeding  eCBciency 
(Messing  and  Croft  1990). 

In  addition  to  the  use  of  pesticides  on 
golf  courses,  pesticide  usage  on 
residential  property  also  poses  a  threat, 
h  is  BStlnielid  that  residential  lots  use 
moie  pesticides  per  unit  area  than  either 
sugar  cane  cultivation  or  golf  courses, 
and  that  90  percent  of  this  use  involves 
insecticides.  Much  of  this  insecticide  is 
applied  directly  to  the  ground  for 
termite  control  (Hawaii  OfRce  of  State 
Planning  1992).  With  an  estimated 
increase  of  4,000  houses  in  the  Koloa 
area  by  the  year  2015  (KPMG  1993). 
residential  pesticides  are  considered  a 
serious  threat  to  the  cave  animals. 

These  cave  animals  are  particularly 
susceptible  to  pesticides  because  of 
their  tendency  to  seek  water  sources 
(Howarth  1983a:  Asquith,  in  litt.  1994). 
Even  if  pesticides  are  not  used  directly 
above  a  lava  tube,  pesticides  that  leach 
into  adjacent  subterranean  caverns  with 
water  from  runoff  or  irrigation  are 
serious  threats  because  the  animals  may 
be  attracted  to  the  water  and  come  into 
contact  with  the  chemicals. 

Biological  control  agents  (living 
organisms  used  to  control  pests)  are 
usually  perceived  as  preferable  to  the 
use  of  chemicals  because  they  represent 
less  of  a  threat  to  human  health  and 
generally  do  not  stimulate  resistance  in 
pests.  Some  of  these  organisms, 
however,  attack  species  other  than  their 
intended  targets  and  have  caused  or 
contributed  to  the  decline  and 
extinction  of  several  Hawaiian  insects 
(Cagne  and  Howarth  1985;  Howarth 
1983b:  Howarth  1991).  The  nematode 
Steinemema  carpocapsae  (NCN)  is. 
marketed  for  use  against  turf  pests  and 
has  been  petitioned  for  use  on  golf 
courses  in  Hawaii  (Faust  1992).  This 
nematode  can  infect  at  least  250  species 
of  arttiropods  (Poinar  1979)  including 
arachnids  such  as  the  Kauai  cave  wolf 
spider  (Poinar  and  Thomas  1985). 
Biological  control  has  been  emphasized 
for  golf  course  management  in  the  Koloa 
area  (Townscape  1993)  and  is  a 
potential  threat  to  the  cave  spider  and 
ainphipod. 

The  small  number  of  populations  of 
the  Kauai  cave  wolf  spider  (two 
populations)  and  Kauai  cave  amphipod 
(four  populations)  increases  the  risk  of 
extinction  from  naturally  occurring 
events  such  as  storms  or  earthquakes. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  proposing  this  nde. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  the  Kauai  cave  wolf 
spider  and  Kauai  cave  amphipod  as 
endangered.  These  two  species  are 


threatened  by  one  or  more  of  the 
following:  Habitat  degradation  and/or 
predation  by  alien  arthropods; 
competition  for  space  and  nutrients 
with  alien  arthropods;  habitat  loss  from 
agriculture,  residential  and  resort 
development,  and  quarrying  activities: 
human  impacts  from  pesticide  use  and 
biological  pest  control.  In  addition,  the 
small  number  of  populations  and 
limited  distribution  make  these  species 
particularly  vulnerable  to  extinction 
from  accidental  or  naturally  occurring 
events.  Because  the  two  species  are  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  their  ranges,  they 
fit  the  definition  of  endangered  as 
defined  in  the  Act.  Therefore,  listing 
both  these  species  as  endangered  is 
proposed. 

Critical  habitat  is  not  being  proposed 
for  the  two  species  included  in  this  rule, 
for  reasons  discussed  in  the  "Critical 
Habitat"  section  of  this  rule. 

Critical  HaliiUt 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  area  within 
the  geographical  area  occupied  by  a 
species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (U)  that  may  require  special 
management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  the  Kaiuii  cave  species. 
Service  regulations  (50  CFR  424.12(a)) 
state  that  designation  of  critical  habitat 
is  not  prudent  when  one  or  both  of  the 
following  situations  exist — (1)  the 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

The  Service  believes  critical  habitat  is 
not  prudent  for  the  Kauai  cave  wolf 
spider  and  the  Kauai  cave  amphipod 


because  both  of  the  above  described 
situations  exist.  The  entrances  to  the 
lava  tube  caves  that  provide  habitat  for 
these  two  species  are  at  ground  level 
appearing  as  holes  on  the  surface,  and 
normally  would  likely  be  overlooked  by 
the  casual  observer.  However,  these 
caves  are  fragile  ecosystems  and  the 
publishing  of  a  critical  habitat  map,  as 
required,  would  attract  attention  to  the 
area,  and  could  promote  vandalism  and 
cause  habitat  destruction  through 
increased  human  activity.  The  same 
location  information  would  have  to  be 
actively  sought  through  additional 
inquiries  if  based  only  on  the  listing 
notices. 

Many  specialized  cave  species  are 
exceedingly  vulnerable  to  direct  human 
disturbance  (Howarth  1983)  and  human 
visitation  to  caves  is  a  widespread 

Eroblem  (Culver  1992).  Even  if  the 
uman  activity  does  not  have  harmful 
intent,  it  would  likely  result  in 
increased  foot  traffic,  introduction  of 
foreign  material,  heat  and  drying  from 
bodies  and  lamps,  and  destruction  of 
tree  roots  and  other  cave  animal  food 
sources  all  of  which  would  be 
detrimental  to  these  species  (Miura  and 
Howarth  1978).  The  Kauai  cave  wolf 
spider  completely  lacks  eyes  and  is 
restricted  to  dark  zones  of  the  caves  and 
adjoining  fissures.  The  spider  is  active 
only  during  wetter  times  of  the  year  or 
in  smaller  cave  areas  that  exhibit 
saturated  atmosphere.  This  lack  of  sight 
and  specific  life  requirement  needs 
make  the  cave  spider  especially 
vulnerable  to  human  intrusion  frt>m 
trampling,  casual  collection,  and 
modifying  the  cave  environment 
through  changes  in  air  circulation  and 
humidity.  The  Kauai  cave  amphipod  is 
generally  associated  with  rotting  sticks, 
branches  and  miscellaneous  plant 
material,  as  well  as  other  decomposing 
organic  debris.  When  disturbed,  this 
species  typically  moves  slowly  away 
rather  than  jumping  like  other 
ampbipods.  This  behavioral  pattern  and 
the  association  with  debris  occurring  on 
the  cave  floor  make  this  species 
especially  vulnerable  to  human  activity 
such  as  foot  traffic.  Moreover,  since  the 
amphipod  is  thought  to  be  an  important 
food  source  for  the  Kauai  cave  wolf 
spider,  adverse  impacts  to  the 
amphipod  could  also  affiact  the  cave 
spider.  For  these  reasons,  the  risks 
posed  by  human  activity  to  these    ' 
species  that  could  result  from 
publication  of  critical  habitat  maps  is 
significant. 

In  addition,  designation  of  critical 
habitat  would  not  be  beneficial  to  these 
species.  Critical  habitat  designation 
provides  protection  only  on  Federal 
lands  or  on  private  lands  when  there  is 
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Federal  involvement  through 
authorization  or  funding  of,  or 
participation  in.  a  project  or  activity. 
The  two  Kauai  cave  animals  are  known 
to  occiu*  only  on  private  land  and  there 
presently  is  no  Federal  nexus  through 
permitting  or  funding  activities. 
Therefore,  designation  would  provide 
no  benefit  at  the  present  time. 

However,  even  if  Federal  involvement 
through  permitting  or  funding  occurs 
sometime  in  the  futiue,  critical  habitat 
would  not  provide  any  added 
conservation  benefit  to  these  species. 
Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  in  consultation  with 
the  Service,  to  ensure  that  any  action 
authorized,  funded  or  carried  out  by 
such  agency,  does  not  jeopardize  the 
continued  existence  of  a  federally-listed 
species.  The  consequence  of  critical 
habitat  designation  is  that  Federal 
agencies  must  also  ensure  that  their 
actions  do  not  result  in  destruction  or 
adverse  modification  of  critical  habitat. 
However,  the  prohibition  on  adverse 
modification  would  provide  no  benefit 
beyond  that  provided  by  the  prohibition 
on  jeopardy.  The  Kauai  cave  wolf  spider 
has  been  found  in  only  two  lava  tube 
systems  and  the  Kauai  cave  amphipod 
in  the  same  two  systems  and  two  other 
caves.  If  designated  for  these  species. 
Critical  habitat  would  likely  involve 
only  occupied  habitat  because  of  the 
specific  and  unique  life  requirements  of 
the  two  cave  animals.  Thus,  because  of 
these  few  locations  of  limited  size,  any 
activity  that  would  adversely  modify 
critical  habitat  would  likely  jeopardize 
the  continued  existence  of  the  species  as 
well.  The  designation  of  critical  habitat 
would,  therefore,  afford  no  additional 
benefit. 

In  addition,  in  some  cases,  critical 
habitat  may  provide  some  benefits  to  a 
species  by  identifying  areas  important  to 
a  species  conservation.  However,  in  this 
case,  this  information  can  be 
disseminated  through  alternative  means. 
All  involved  parties  and  landowners 
have  been  notified  of  the  importance  of 
the  cave  species  habitat.  The  Service  is 
also  working  with  these  landowners 
through  the  Partners  for  Wildlife 
program  to  fence  the  cave  entrances  to 
discourage  human  intrusion. 
Appropriate  consultation  and 
coordination  with  other  Federal 
agencies,  such  as  the  Federal  Highway 
Administration  and  the  Department  of 
Agriculture,  will  occur  once  the  specific 
federally-supported  activity  that  could 
affect  the  two  cave  species  is  proposed. 

In  summary,  there  would  be 
substantial  risks  to  these  species  by 
publicizing  maps  of  the  locations  of 
their  cave  habitats.  Weighed  against  the 
fact  that  there  would  be  no  additional 


benefit  to  the  species,  the  Service  finds 
that  designation  of  critical  habitat  for 
the  two  cave  animals  is  not  prudent  at 
this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  private 
agencies,  groups,  and  individuals.  The 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
State  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  aniin<>|ff  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  prop>osed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  species 
proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

All  known  populations  of  the  Kauai 
cave  wolf  spider  and  the  Kauai  cave 
amphipod  are  located  on  private 
property.  Federally  supported  activities 
that  could  affect  these  taxa  and  their 
habitat  in  the  future  include,  but  are  not 
limited  to.  the  following — construction 
of  roads  and  highways;  construction  of 
public  or  private  facilities;  construction 
of  diversions  for  flood  control;  and  the 
release  of  biological  control  agents. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  The 
prohibitions,  codified  at  50  CFR  17.21, 
in  part,  make  it  illegal  for  any  person 
subject  to  the  jiuisdiction  of  the  United 


States  to  take  (includes  harass,  harm, 
pursue,  hunt,  shoot,  woimd,  kill,  trap, 
or  collect;  or  attempt  any  of  these); 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity;  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  is  also  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  oe  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  under 
certain  circumstances.  Regulations 
governing  permits  are  codified  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  iiK 
the  course  of  otherwise  lawful  activities. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34272).  to  identify 
to  the  maximum  extent  practicable  at 
the  time  a  species  is  listed  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  the  policy  is  to 
increase  public  awareness  of  the  efiiect 
of  this  listing  on  proposed  and  ongoing 
activities  within  the  species'  range.  The 
Service  believes  that,  based  on  the  best 
available  information,  the  following 
actions  will  not  result  in  a  violation  of 
section  9: 

(1)  Possession,  delivery,  or  movement, 
including  interstate  transport,  involving 
no  commercial  activity,  of  dead 
specimens  of  these  taxa  that  were 
collected  prior  to  the  publication  in  the 
Federal  Register  of  the  final  regulation 
adding  these  taxa  to  the  list  of 
endangered  species;  and 

(2)  Landscaping  that  does  not  include 
filling  or  grading  the  area  above  or 
adjacent  to  the  sur&ce  footprint  of  the 
caves. 

Potential  activities  involving  these 
taxa -that  the  Service  believes  will  likely 
be  considered  a  violation  of  section  9 
include,  but  are  not  limited  to,  the 
foUowiiie: 

(1)  CoUection  of  specimens  of  these 
taxa  for  private  possession  or  deposition 
in  an  institutional  collection; 

(2)  The  use  of  chemical  insecticides 
that  results  in  killing  or  injuring  these 
taxa; 

(3)  The  unauthorized  release  of 
biological  control  agents  that  attack  any 
life  stage  of  these  taxa;  and 

(4)  Habitat  modification  that  results  in 
actually  killing  or  injuring  these  taxa  by 
significantly  impairing  essential  life 
siistaining  requirements  such  as 
breeding,  feeding  and  shelter.  Such 
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habitat  modification  may  include  but 
may  not  ba  limited  to:  Removal  or 
destruction  of  perennial  vegetation 
within  or  adjacent  to  the  surbce 
footprint  of  the  cayes;  construction, 
clearing,  grading,  digging,  or  filling 
within  or  adjacent  to  the  sur&ce 
footprint  of  the  caves;  blasting  for 
construction  in  proximity  to  the  caves; 
and  alteration  of  the  natural  drainage  of 
surface  and  subsurfiM»  water  flow  into 
the  caves. 

Federal  listing  will  automatically 
invoke  listing  under  the  State's 
endangered  spactaa  act  Hawaii's 
endaingered  speciea  act  ttates.  "Any 
species  of  aquatic  life,  wildlife,  or  (and 
plant  that  has  been  determined  to  be  an 
endangered  species  pursuant  to  the 
Federal  Endangered  Species  Act  shall  be 
deemed  to  be  an  endangered  species 
under  the  provisions  of  this  chapter..." 
(HRS.  Sect.  195D-4(a)).  Therefore. 
Federal  listing  will  accord  the  species 
listed  status  under  Hawaii  State  law. 
State  regulations  prohibit  the  removal, 
destruction,  or  dajnage  of  animals  found 
on  State  lands.  However,  the  regulations 
are  difficult  to  enforce  because  of 
limited  personnel.  Further,  the  State 
may  enter  into  agreements  with  Federal 
agencies  to  administer  and  manage  any 
area  required  for  conservation, 
management,  enhancement,  or 
protection  of  endangered  species  (HRS. 
Sect.  195D-5(c)).  cutting,  collecting, 
uprooting,  destroying,  injuring,  or 
possessing  any  listed  species  of  plant  on 
State  or  private  land,  or  attempting  to 
engage  in  any  such  conduct.  The  State 
law  encourages  conservation  of  such 
species  by  State  agencies  and  triggers 
other  State  regulations  to  protect  the 
species  (HRS,  Sect.  195AD-4  and  5). 

Questions  regarding  specific  activities 
should  be  directed  to  the  Ecosystem 
Manager  of  the  Service's  Pacific  Islands 
Office  (see  AOOKESSES  section).  RequesU 
for  copies  of  the  regulations  concerning 
listed  animals  and  inquiries  regarding 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Endangered  Species  Permits, 
911  N.C.  11th  Avenue,  Portland, 
Oregon.  97232-4181  (503/231-6241; 
FAX  503/231-6243). 


Spedas 


Pablic  Comments  Sottdlad 

The  Service  intends  diat  any  final 
action  resulting  from  this  proposal  will 
be  based  on  the  best  and  most  accurate 
information  possible.  Therefore, 
comments  or  suggestions  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  commimity, 
industry,  or  any  other  interested  party 
concerning  this  proposed  rule  are 
hereby  solicited.  Comments  particularly 
are  sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  threat  (or 
lack  thereof)  to  these  species: 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  species; 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  theae  species;  and 

(5)  Additional  information  regarding 
whether  or  not  designating  critical 
habitat  would  be  prudent. 

The  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  S«-vice,  and 
such  communications  may  lead  to  a. 
final  determination  that  differs  from  this 
proposal. 

Tne  Endangered  Species  Act  provides 
for  at  least  one  public  hearing  on  this 
proposal,  if  requested.  Hearing  requests 
must  be  received  within  45  days  of  the 
date  of  publication  of  the  proposal  in 
the  Federal  Register.  Such  requests 
must  be  made  in  writing  and  addressed 
to  the  Ecoregion  Manager  (see 
ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 


Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperworii 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements. 

tatad 


A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Pacific  Islands  Ecoregion  (see 
ADDRESSES  above). 

Author:  The  author  of  this  proposed 
r\de  is  Or.  Adam  Asquith,  Ecological 
Services.  Pacific  Islands  Ecoregion,  U.S. 
Fish  and  Wildlife  Service.  300  Ala 
Moana  Boulevard,  Room  6307,  P.O.  Box 
50167.  Honolulu.  Hawaii  96850  (808/ 
541-3441). 

Uat  of  Snbfects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and  record 
keeping  requirements.  Transportation. 

Propoaad  Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
Chapter  1.  Tide  50  of  die  Code  of 
Federal  Regulations,  is  proposed  to  be 
amended  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows — 

Aethortty:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544:  18  U.S.C  4201-4245;  Pub.  L.  W- 
625.  100  Sut  3500;  unleM  otherwise  noted. 

2.  Section  §  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  the  families  indicated,  to 
the  List  of  Endangered  and  Threatened 
Wildlife: 


§17.11 


(h)  •  •  • 


Common  name 


Sdentific  name 


llistoftc  ranQe 


wtiera  ew 
dangarad  or 


Status     Whanlsted 


CrWeal 
habttal 


Spedal 
rulea 


Arachmos 
Spider,  Kauai  cave  WON 


U.SA.  (HI) 


HA    E 


NA 
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Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate 
population 
where  en- 
dangered or 
threatened 


Status'     When  listed 


Critical 
habitat 


Spadri 
ruiaa 


Crustaceans 


Amphipod,  Kauai  cave      Spelaeorchestia  U.SA  (HI) 

koloana. 


NA    E 


Dated:  November  3, 1997. 
John  G.  Rogers, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  97-31839  Filed  12-4-97;  8:45  am] 

aiLUNO  CODE  4310-6S-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  23 

Listing  of  all  Sturgeon  and  Paddlefish 
Species  and  Their  Products  In  the 
Appendices  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Hora 
(CITES)  and  its  Implementation  by  the 
United  States;  Public  Meetings 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 

Interior. 

ACTKHl:  Notice  of  public  meetings. 

summary:  With  this  noUce  the  U.S.  Fish 
and  Wildlife  Service  (Service) 
announces  2  public  meetings  to  discuss 
the  implementation  of  the  listing  of  all 
sturgeon  and  paddlefish,  and  their 
products  in  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES).  This  listing  decision  was 
reached  at  the  Tenth  Conference  of  the 
CITES  Parties  (COPlO)  which  was  held 
in  June  of  1997.  The  listing  becomes 
effective  April  1, 1998.  With  the  listing 
of  all  sturgeon  and  paddleHsh  species  in 
CITES,  this  fishery  product  is  now 
covered  by  the  Service's  regulations 
regarding  import  or  export  of  wildlife. 
The  focus  of  the  meeting  will  be  on 
aspects  of  importation  of  caviar  and 
other  sturgeon  products  into  the  United 
States. 

DATES:  A  public  meeting  in  New  York 
City,  NY  will  be  held  on  January  17, 
1998,  from  8:00  am-12:00  noon,  and  a 
public  meeting  in  Los  Angeles,  CA  vtrill 
be  held  on  January  27, 1998,  from  8:00 
am-12:00  noon. 

ADDRESSES:  The  public  meeting  in  New 
York  City  will  be  held  at  St.  John's 


University,  Bent  Hall  Seminar  Room, 
8000  Utopia  Parkway,  Jamaica,  NY 
11439.  The  public  meeting  in  Los 
Angeles  will  be  held  at  The  Westin  (Los 
Angeles  Airport)  Hotel,  5400  West 
Century  Boulevard,  Los  Angeles,  CA 
90045.  Please  note  that  the  rooms  for 
these  meetings  are  accessible  to  the 
handicapped. 

FOR  FURTHER  INFORMATKM  CONTACT:  Dr. 
Rosemarie  Gnam,  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service,  telephone  (703)  358-2095,  fex 
(703)  358-2298. 

SUPPLEMENTARY  INFORMATKM: 
Background 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  hereinafter  referred  to 
as  CITES  or  the  Convention,  is  an 
international  treaty  designed  to  control 
international  trade  in  certain  animal  and 
plant  species  which  are  or  may  become 
threatened  with  extinction,  and  are 
listed  in  Appendices  to  the  Convention. 
Currently,  143  countries,  including  the 
United  States,  are  CITES  Parties. 

The  Service  is  the  lead  agency  for  the 
implementation  of  CITES.  As  such,  we 
are  responsible  for  implementing  recent 
decisions  from  the  Tenth  Conference  of 
the  Parties  (COPlO)  which  was  held  this 
past  June  in  Zimbabwe.  Among  the 
decisions  made  at  COPlO,  was  to 
include  all  unlisted  species  of  sturgeon 
and  paddlefish  in  Appendix  n  of  CITES. 
This  listing  becomes  effective  April  1, 
1998  (see  62  FR  44627). 

The  order,  Acipenseriformes,  are  a 
primitive  group  of  approximately  27 
species  of  fish,  whose  biological 
attributes  make  them  vulnerable  to 
intensive  fishing  pressure  or  other 
agents  of  elevated  adult  mortality. 
Although  females  produce  large 
quantities  of  eggs,  juvenile  mortality  is 
high;  sturgeons  are  generally  long-lived 
and  slow  to  mature  (reaching  sexual 
matiirity  at  6-25  years);  and  depend  on 
large  rivers  to  spawn.  Sturgeons  are 
fished  for  meat  and  caviar,  with  caviar 
being  the  most  valuable  product  and  in 


highest  demand  in  international  trade.  • 
Many  species  of  sturgeons,  the  primazy 
source  of  commercial  caviar,  have 
experienced  severe  population  declines 
worldwide  because  of  both  habitat 
destruction  and  excessive  take  for 
international  trade.  Some  are  at  serious 
risk  of  extinction. 

Stiu-geons  of  the  Caspian  Sea  produce 
what  is  claimed  to  be  the  highest  quality 
caviar  and  are  the  source  of  more  than 
90%  of  the  world  caviar  trade.  Russia, 
Kazakhstan,  Azerbaijan.  Turkmenistan, 
and  Iran  now  supply  most  of  the  caviar 
from  the  Caspian  Sea.  Since  the  mid- 
1970's  very  marked  declines  in  the 
populations  of  all  six  of  the  Caspian 
Sea's  sturgeon  species  have  been  noted, 
especially  Beluga  (Huso  huso),  Russian 
(Acipenser  gueldenstaedtii),  and  stellate 
[A.  st'^llatus)  sturgeons.  Five  of  the  six 
species  of  Caspian  Sea  sturgeons  are 
considered  endangered  by  lUCN  (the 
World  Conservation  Union).  The 
problem  has  become  exacerbated  in 
recent  years  due  to  deteriorating  fishery 
management  and  enforcement 
capabilities  in  the  region,  resulting  in 
significant  levels  of  poaching  and  illegal 
trade.  The  total  present  take  is  believed 
to  far  exceed  sustainable  levels. 

In  an  effort  to  curtail  the  trade  in 
illegally  obtained  [poached]  caviar,  and 
to  ensure  sustainable  use  and 
management  of  wild  sturgeon, 
particularly  those  of  the  Caspian  Sea, 
sturgeon  were  considered  for  listing  in 
CITES.  These  concerns  led  to  the 
development  of  the  CITES  listing 
proposal  by  Germany  to  include  all 
presendy  unlisted  species  of  sturgeons 
in  Appendix  II.  CITES  could  provide  a 
regulatory  mechanism  for  import  and 
export  that  could  curtail  the  illegal 
caviar  trade  and  reduce  threat  to  the 
wild  populations.  The  United  States, 
both  as  a  stiugeon  range  state  and  major 
importer  of  Caspian  Sea  caviar,  agreed 
to  co-sponsor  the  tZITES  listing  proposal 
with  Germany. 

At  COPlO  held  in  Zimbabwe,  this  past 
June,  the  proposal  to  include  all 
unlisted  sturgeon  species  in  CITES  was 
adopted  by  consensus.  Prior  to  COPlO, 
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Short  nosed  sturgeon  [A.  brevirostrum) 
and  Baltic  sturgeon  [A.  sturio)  were 
listed  in  CITES  Appendix  I  and  Atlantic 
sturgeon  [A.  oxyrhynchus)  and 
AnMnrican  paddlefish  (Polydon 
spathula)  were  listed  in  QTES 
Appendix  II.  Five  of  the  newly  listed 
species  were  listed  in  Appendix  11 
because  of  their  population  status  and 
trade  levels:  Beluga,  Russian,  stellate, 
Siberian  {A.  baetii).  and  ship  or  spiny 
{A.  nudiventris)  sturgeons.  All  other 
species  of  sturgeons  not  already  listed  in 
CITES  before  COPlO  were  included  in 
Appendix  II  because  of  the  similarity  of 
api>earance  of  their  caviar  to  that  of  the 
Caspian  Sea  species.  This  includes  the 
white  sturgeon  [A.  transmontanus]  ht)m 
North  America.  The  end  result  is  that  all 
sturgeon  and  paddlefish  species 
worldwide,  are  now  covered  under  the 
provisions  of  CITES. 

The  listing  of  sturgeon  will  provide  a 
regulatory  mechanism  for  the  import 
and  export  of  sturgeon  and  their 
products,  thereby  curtailing  the  illegal 
caviar  trade  and  detriment  to  the  wild 
populations,  notably  those  of  the 


Caspian  Sea.  It  will  ensure  sustainable 
use  and  management  of  wild  sturgeon 
stocks. 

With  the  listing  of  all  stuigeon  and 
paddlefish  species  in  CITES  at  COPlO, 
this  fishery  product  is  now  covered  by 
the  Service's  regulations  regarding 
import  or  export  of  wildlife.  All 
stuigeon  species,  their  parts  and 
products,  including  meat  and  caviar, 
will  have  to  be  declared  to  the  Service 
upon  import  or  export,  as  well  as  meet 
applicable  permit,  port  and  licensing 
requirements. 

These  public  meetings  will  provide  an 
opportunity  for  the  Service  to  meet  with 
importers  and  exporters  of  sturgeon  and 
their  products,  notably  caviar.  Customs 
brokers  and  other  interested  persons  on 
the  CITES  listing.  The  Service  will 
explain  the  wildlife  regulations  which 
will  now  affect  sturgeon  imports  and 
exports,  and  how  these  requirements 
will  be  implemented.  Given  that  the 
United  States  is  the  largest  importer  of 
caviar  from  the  Caspian  Sea  rejgion, 
focus  of  the  meeting  will  primarily  be 
on  imports  of  caviar  products,  notably 


from  Russia,  Kazakhstan,  Azerbaijan, 
Turkmenistan,  and  others. 

The  public  meetings  will  be  held  in 
New  York  City  and  Los  Angeles  because 
of  the  high  volume  of  caviar  imports 
through  these  ports,  and  the 
corresponding  concentration  of  affected 
members  of  the  general  public. 

The  Service  has  prepared  a  fact  sheet. 
"Sturgeons  and  CITES"  to  help  answer 
questions  on  the  listing  and  its 
implementation.  It  is  available  from  the 
OfHce  of  Management  Authority  upon 
request.  Written  requests  should  be  sent 
to:  U.S.  Fish  and  Wildlife  Service. 
Office  of  Management  Authority.  4401 
N.  Fairfax  Drive,  room  700,  Arlington 
VA  22203. 

Author:  This  notice  was  prepared  by 
Dr.  Rosemarie  Gnam,  Office  of 
Management  Authority.  U.S.  Fish  and 
Wildlife  Service. 

Dated:  Novomber  25,  1997. 
Jamie  Rappaport  dark, 
Dinctor.  U.S.  Fish  and  Wildlife  Sendee. 
(FR  Doc.  97-31926  Filed  12-4-97;  8:45  am] 
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AFRICAN  DEVELOPMENT 
FOUNDATION 

Sunshine  Act  Meeting;  Board  of 
Directors  Meeting 

TIME:  9:00  a.m.-12:00  noon. 
PLACE:  ADF  Headquarters. 
DATE:  Wednesday,  10  December  1997. 
STATUS:  Open. 

Agenda 

Wednesday,  10  December  1997 

9:00  a.m.  Chairman's  Report 
10:00  a.m.  President's  Report 
11:30  a.m.  Executive  Session  (Closed) 
12:00  noon  Adjournment 

If  you  have  any  questions  or 
comments,  please  direct  them  to  Ms. 
Janis  McCollim,  Executive  Assistant  to 
the  President,  who  can  be  reached  at 
(202)  673-3916. 
Winiam  R.  Font. 
President. 

|FR  Doc.  97-32101  Filed  12-3-97:  3:58  pm) 
■ILLINO  CODE  eiie-oi-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

[DockM  No.  97-068-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
Virus-Serum-Toxin  Act  and  regulations. 


DATES:  Comments  on  this  notice  must  be 
received  by  February  3, 1998  to  be 
assured  of  consideration. 
ADDRESSES:  Send  conunents  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  throu^ 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology),  or  any  other  aspect  of  this 
collection  of  information  to:  E)ocket  No. 
97-088-1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  suite  3C03, 
4700  River  Road  Unit  118,  Riverdale, 
MD  20737-1238.  Please  send  an  original 
and  three  copies,  and  state  that  your 
comments  refer  to  Docket  97-088-1. 
Comments  received  may  be  inspected  at 
USDA,  room  1141,  Soutii  Building.  14tii 
Street  and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION:  For 
information  regarding  the  Virus-Serum- 
Toxin  Act  and  regulations,  contact  Dr. 
David  Espeseth,  Director,  Center  for 
Veterinary  Biologies,  Licensing  and 
Policy  Development,  VS,  APHIS,  4700 
River  Road  Unit  148,  Riverdale,  MD 
20737-1237,  (301)  734-8245  or  e-mail 
despeseth@aphis.usda.gov.  For  copies  of 
more  detailed  information  on  the 
information  collection,  contact  Ms. 
Cheryl  Jenkins,  Agency  Support  Service 
Specialist,  at  (301)  734-5360. 

SUPPI.EMENTARY  INFORMATUN: 

rit7e.-  Virus-Serum-Toxin  Act  and 
Regulations. 

OMB  Number:  0579-0013. 

Expiration  Date  of  Approval:  March  - 
31, 1998. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  of 
the  U.S.  Department  of  Agriculture  is 
responsible  for  preventing  the 
importation,  preparation,  sale,  or 
shipment  of  worthless,  contaminated, 
dangerous  or  harmful  veterinary 
biological  products.  This  program  is 
conducted  under  the  Virus-Serum- 
Toxin  Act  (21  U.S.C.  151,  et  seq.)  and 
the  regulations  issued  thereunder  (9 
CFR,  chapter  I,  subchapter  E). 
Veterinary  biological  products  are 
defined  as  all  viruses,  serums,  toxins 
(ejxluding  substances  that  are 


selectively  toxic  to  microorganisms,  e.g.. 
antibiotics),  or  analogous  products  at 
any  stage  of  production,  shipment, 
distribution,  or  sale,  which  are  intended 
for  use  in  the  treatment  of  animals  and 
which  act  primarily  through  the  direct 
stimulation,  supplementation, 
enhancement,  or  modulation  of  the 
immune  system  or  immune  response. 
The  term  "biological  products" 
includes,  but  is  not  limited  to,  vaccines, 
bacterins,  allergens,  antibodies, 
antitoxins,  toxoids,  immunostimulants, 
certain  cytokines,  antigenic  or 
immunizing  components  of  live 
organisms,  and  diagnostic  components 
that  are  of  natural  or  synthetic  origin,  or 
that  are  derived  from  synthesizing  or 
altering  various  substances  or 
components  of  substances  such  as 
microorganisms,  genes  or  genetic 
sequences,  carbohydrates,  proteins, 
antigens,  alleigens,  or  antibodies. 

To  accomplish  this  mission,  APHIS 
issues  licenses  to  qualified 
establishments  that  produce  biological 
products  and  issues  permits  to 
importers  of  such  products.  We  also 
enforce  requirements  concerning 
production,  packaging,  labeling,  and 
shipping  of  these  products,  and  set 
standards  for  the  testing  of  these 
products. 

Fulfilling  this  responsibility  requires 
us  to  employ  a  number  of  information- 
gathering  tools  such  as  establishment 
license  applications,  product  license 
applications,  product  permit 
applications,  product  and  test  report 
forms,  and  field  study  summaries. 

The  information  we  obtain  with  the 
help  o£  these  docimients  enables  us  to 
ensure  that  biological  products  used  in 
the  United  States  are  pure,  safe,  potent, 
and  effective.  If  we  did  not  collect  this 
information,  we  would  be  unable  to 
carry  out  this  mission. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to^ 
approve  the  continuiid  use  of  this 
information  collection  activity. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
afiiected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 
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(2)  Evaluate  tha  accuracy  of  our 
aatiDMla  af  tbe  bvvdaa  of  the  propoaed 
oattBctkm  of  iBibnnatioii.  inchjding  the 
validity  of  tke  OMtfaodolagy  i(nd 
aasumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
2.2063  hours  per  response. 

Respondents:  U.S.  importers  of 
biological  products,  shippers,  operators 
of  establishments  that  produce  or  test 
biological  products  or  that  engage  in 
product  research  and  development. 

Estimated  number  of  respondents: 
114. 

Estimated  number  of  responses  per 
respondent:  298.73. 

Estimated  annual  number  of 
responses:  34,056. 

Estimated  total  annual  burden  on 
respondents:  75,138  hours.  (Due  to 
rounding,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  bylhe 
average  reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

OoiM  in  Washington.  DC.  this  28th  day  of 
November. 

CraigA.  Kaad. 

Acting  Adminiitiator.  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  97-31903  Filed  12-4-97:  8:45  am] 
lajjNocooc  s«ia-»«-» 


DEPARTMENT  OF  AGRICULTURE 

Animal  arxl  Plant  Health  Inspection 
Service 

[Docket  No.  07-OS2-2] 

Moneanto  Co.  and  Dekalb  Qenetice 
Corp.;  Availability  of  Determination  of 
Nonregulatad  Status  tor  Genetically 
Engineered  Com  Line 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 


t:  We  are  advising  the  public  of 
our  determination  that  a  com  line 
developed  by  Monsanto  Company  and 
Dekalb  Genetics  Corporation  designated 
aa  GA21,  which  has  been  genetic^y 


to  Ike  herbid^ 
'  coBsidared  a 
'  our  lagulatiaaa 
iuctioaefcect^ 
organiams.  Our 
I  la  based  on  our 
evaluatkMB  et  data  submitted  by 
Monsanto  Company  and  Dekalb 
Genetics  Corporation  in  their  petition 
for  a  determination  of  nonregulatad 
status  and  an  analysis  of  other  scientific 
data.  This  notice  also  announces  the 
availability  of  our  written  determination 
document  and  its  associated 
environmental  assessment  and  finding 
of  no  significant  impact. 
EFFECTIVE  DATE:  November  18, 1997. 
ADDRESSES:  The  determination,  an 
environmental  assessment  and  finding 
of  no  significant  impact,  the  petition, 
and  any  written  comments  received 
regarding  the  petition  may  be  inspected 
at  USDA.  room  1141.  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  asked  to 
call  in  advance  of  visiting  at  (202)  690- 
2817  to  facilitate  entry  into  the  reading 
room. 

FOR  FURTHER  MFORMAT10N  CONTACT:  Dr. 
Ray  Dobert.  Biotechnology  Evaluation, 
BSS,  PPQ,  APHIS.  4700  River  Road  Unit 
147.  Riverdale.  MD  20737-1236,  (301) 
734-8365.  To  obtain  a  copy  of  the 
determination  or  the  environmental 
assessment  and  finding  of  no  significant 
impact,  contact  Ms.  iCay  Peterson  at 
(301)  734-4885;  e-mail: 
mkpetersontephis.usda.gov. 

SUPPt^EMENTARY  MFORMATKM: 
Background 

On  April  9. 1997,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
received  a  petition  (APHIS  Petition  No. 
97-099-01  p)  &om  Monsanto  Company 
of  St.  Louis,  MO,  and  Dekalb  Genetics 
Corporation  of  Mystic,  CT  (Monsanto/ 
Dekalb),  seeking  a  determination  that  a 
com  line  designated  as  CA21.  which 
haa  been  genetically  engineered  for 
tolerance  to  the  herbicide  glyphosate, 
does  not  present  a  plant  pest  risk  and, 
therefore,  is  not  a  regulated  article 
under  APHIS'  regulations  in  7  CFR  part 
340. 

On  August  13, 1997,  APHIS  published 
a  notice  in  the  Federal  Register  (62  FR 
43311-43312,  Docket  No.  97-052-1) 
announcing  that  the  Monsanto/Dekalb 
petition  had  be^n  received  and  was 
available  for  public  review.  The  notice 
also  discussed  the  role  of  APHIS,  the 
Environmental  Protection  Agency,  and 
the  Food  and  Drug  Administration  in 
regulating  the  sub)ect  com  line  and  food 


products  derived  from  it.  In  the  notice, 
APHIS  aalkdtad  writtm  comiawits  from 
:  aa  to  wbetfaat  the  subtect  com 
a  plant  peat  risk.  Tbe 
were  to  have  been  received 
by  APHIS  on  or  before  October  14, 1997. 
APHIS  received  no  comments  on  the 
subject  petition  during  the  deai^iated 
60-day  comment  perioid. 

Analyak 

Com  line  GA21  has  been  genetically 
engineered  to  contain  a  modified  com  S- 
enolpyruvylshikimate-3-pho8phate- 
synthase  (EPSPS)  gene,  which,  when 
expressed  in  the  plant,  confers  tolerance 
to  the  herbicide  glyphosate.  The 
modified  com  EPSPS  gene  was 
introduced  into  the  parental  inbred  com 
line  AT  by  the  particle  acceleration 
method,  uid  its  expression  is  controlled 
in  part  by  the  rice  actin  promoter  and 
intron  and  the  NOS  3'  termination 
sequence  derived  from  the  plant 
pathogen  Agrobacterium  tumefaciens. 

Com  line  GA21  has  been  considered 
a  regulated  article  under  APHIS' 
regulations  in  7  CFR  part  340  because  it 
contains  gene  sequences  derived  from  a 
plant  pathogen.  However,  evaluation  of 
field  data  reports  from  field  tests  of  the 
subfect  com  line  conducted  under 
APHIS  notifications  since  1994 
indicates  that  there  were  no  deleterious 
effects  on  plants,  nontarget  organisms, 
or  the  environment  as  a  result  of  the 
subject  com  plants'  release  into  the 
environment. 

Determination 

Based  on  its  analysis  of  the  data 
submitted  by  Monsanto/Dekalb,  and  a 
review  of  other  scientific  data  and  field 
tests  of  the  subject  com  line,  APHIS  has 
determined  that  com  line  GA21:  (1) 
Exhibits  no  plant  pathogenic  properties; 
(2)  is  no  more  likely  to  become  a  weed 
than  com  developed  by  traditional 
breeding  techniques;  (3)  is  unlikely  to 
increase  the  weeidiness  potential  for  any 
other  cultivated  or  wild  species  with 
which  it  can  interbreed;  (4)  will  not 
harm  other  organisms,  including 
agriculturally  beneficial  organisms  and 
threatened  and  endangered  species;  and 
(5)  should  not  cause  damage  to  raw  or 
processed  agricultural  commodities. 
Therefore,  APHIS  has  concluded  that 
com  line  GA21  and  any  progeny 
derived  from  hybrid  crosses  wiUi 
nontransformed  com  varieties  will  be 
just  as  safe  to  grow  as  traditionally  bred 
com  lines  that  are  not  regulated  under 
7  CFR  part  340. 

The  effect  of  this  determination  is  that 
the  Monsanto/Dekalb  com  line 
designated  as  GA21  is  no  longer 
considered  a  regulated  article  under 
APHIS'  regulations  in  7  CFR  part  340. 
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Therefore,  the  requirements  pertaining 
to  regulated  articles  under  those 
regulations  no  longer  apply  to  the  field 
testing,  importation,  or  interstate 
movement  of  com  line  GA21  or  its 
progeny.  However,  importation  of  the 
subject  com  line  or  seeds  capable  of 
propagation  is  still  subject  to  the 
restrictions  found  in  APHIS'  foreign 
quarantine  notices  in  7  CFR  part  319. 

National  Environmental  Policy  Act 

An  environmental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  determination.  The 
EA  was  prepared,  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA),  as  amended  (42  U.S.C. 
4321  at  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  Based  on  that  EA,  APHIS  has 
reached  a  finding  of  no  significant 
impact  (FONSI)  with  regard  to  its 
determination  that  the  Monsanto/Dekalb 
com  line  GA21  and  lines  developed 
from  it  are  no  longer  regulated  articles 
under  its  regulations  in  7  CFR  part  340. 
Copies  of  the  EA  and  the  FONSI  are 
available  upon  request^from  the 
individual  listed  under  FOR  FtJRTHER 
INFORMATION  CONTACT. 

Done  in  Washington,  DC,  this  28th  day  of 
November  1997. 

Craig  A.  Reed, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  97-31901  Filed  12-4-97;  8:45  am] 
aaxaMCOOE  34i»-34-p 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meeting 

DATE:  December  15. 1997. 
PLACE:  National  Archives  at  College 
Park,  MD. 
STATliS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Review  of  Assassination  Records 

2.  Other  Business 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Eileen  Sullivan,  Press  Officer.  600  E 
Street.  NW.  Second  Floor.  Washington, 
DC  20530.  Telephone:  (202)  724-0088; 
Fax:  (202) 724-0457. 
T.  Jaranjr  Gniui, 
Executive  Director. 
[FR  Doc.  97-32016  Filed  12-3-97;  10:50  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Propoaad  Additiona 
and  Deletions 

AQBICY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  a  commodity  and  services 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  5,  1998. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additiona 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  ara  no  kno%vn  r^ulatory 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Office  and  Miscellaneous  Supplies 
(Requirements  for  the  Marine  Corps  Air 

Station,  Yuma,  Arizona) 
NPA:  Arizona  Industries  for  the  Blind, 

Phoenix,  Arizona 
Office  and  Miscellaneous  Supplies 
(Requirements  for  the  Marine  Corps  Air 

Station,  Beaufort.  North  Carolina) 
NPA:  Lions  Club  Industries,  Inc., 

Durham,  North  Carolina 

Services 

Janitorial/Custodial 

Federal  Building 

648  Mission 

Ketchikan,  Alaska 

NPA:  REACH,  Inc.,  Juneau,  Alaska 

Janitorial/Custodial 

for  the  following  Grand  Rapids, 

Michigan  locations: 
VA  Outpatient  Clinic,  3019  Coit  Avenue 
Special  Mental  Health  Clinic,  3000 

Monroe  Street 
NPA:  Hope  Network,  Grand  Rapids, 

Michigan 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  sniall  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  fumish  the 
commodity  and  services  to  the 
Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  deletion  fix>m  the 
Procurement  List 
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The  following  commodity  and 
■ervices  have  been  propoaed  for 
deletion  from  the  Procurement  List 

CommoiUty 

Remover.  Floor  Polish 
7930-00-045-6923 

Serviceg 

Janitorial/Grounds  Maintenance 

U.S.  Army  Reaerve  Center 

6401  Imperial  Drive 

Waco,  Texas 

Janitorial/Grounds  Maintencmce 

U.S.  Army  Reserve  Center 

200  North  New  Road 

Waco.  Tbxas 

Bevwly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  97-31939  Filed  12-4-97;  8:45  am) 

HLUNQ  COM  sm  ft  r 


COMMrTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Ust;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

Ust. 


:  This  action  adds  to  the 

Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFfecnVE  DATE:  January  5,  1998. 
A00RE8SES:  Committee  for  Purchaae 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310. 
1215  Jefferson  Davis  High«(ray. 
Arlington,  Virginia  22202—4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

wuppuatEKXMvt  information:  On 
September  26  and  October  17.  1997.  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (62  F.R.  50555  and 
54041)  of  proposed  additions  to  the 
Prociuement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 


itial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  wrere: 

1 .  The  action  will  not  result  In  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  fiimlsh  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  javits-Wagner- 
O'Day  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Character  Lunch  Bags 

M.R.  402 

Case,  Radio  Set ' 

5895-00-689-3856 

Services 

Administrative  Services 

General  Services  Administration.  PBS 

Sacramento  Field  Office 

650  Capitol  Mall 

Sacramento,  California  * 

Operation  of  Customer  Supply  Center 

Hickam  Air  Force  Base,  Hawaii. 

This  action  does  not  affect  current 
contracts  a%varded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

'L.I 


Executive  Director. 

(FR  Doc.  97-31940  Filed  12-4-97:  8:45  ami 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  Patent  and  Trademark  Office 
(PTO). 

Title:  Secrecy/Ucense  to  Export. 

Form  Number(M):  None. 


Agency  Approval  Number  0651- 
0034. 

Type  of  Request:  Extension  of  • 
currentiy  approved  collection. 

Burden:  1,476  hours. 

Number  of  Respondents:  2,187. 

Avg.  Hours  Per  Response:  The  PTO 
estimates  the  burden  hours  required  by 
the  public  to  gather,  prepare,  and 
submit  the  various  petitions  will  range 
anywhere  from  30  minutes  (.5)  to  four 
hours,  depending  on  the  situation. 

Needs  and  Uses:  Existing  patent  laws 
and  rules  place  limitations  on  the 
disclosure  of  inventions  when  such 
disclosiu^  is  determined  by  appropriate 
officials  not  to  be  in  the  national 
interest  A  patent  application  must  also 
be  granted  a  license  by  the  office  to  file 
an  application  for  a  patent  from  a 
foreign  country.  Regulations  permit 
applicants  to  petition  to  have  secrecy 
orders  rescinded  or  modified  or  to 
reconsider  a  request  for  a  license  to 
submit  a  patent  application  abroad.  This 
collection  includes  that  information 
needed  by  PTO  to  review  and  decide 
such  requests. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations,  non-profit  institutions, 
farms.  Federal  agencies  or  employees, 
and  state,  local,  or  tribal  agencies  or 
employees. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Maya  A.  Bernstein 
(202) 395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer.  (202) 
482-3272.  Department  of  Commerce. 
Room  5327,  14th  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  to  Maya 
A.  Bernstein,  OMB  Desk  Officer,  Room 
10236.  New  Executive  Office  Building. 
725  17th  Street.  N.W..  Washington,  D.C, 
20503. 

Dated:  December  1. 1997. 
Linda  Engalmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
IFR  Doc  97-31880  Filed  12-4-97;  8:45  am] 
I  COOC:  »1»-18-r 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  fWview; 
Commsnt  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
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Management  and  Budget  (OMB)  fipr 
clearance  the  following  proposal  for 
collection  of  information  under  the  * 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Patent  and  Trademark  Office 
(PTO). 

Title:  Statutory  Invention  Registration. 

Form  Numberis):  Agency— PTO/SB/ 
94. 

Agency  Approval  Number:  0651- 
0036. 

Type  of  Request:  Revision  of  a 
currentiy  approved  collection. 

Burden:  34  hours. 

Number  of  Respondents:  85. 

Avg.  Hours  Per  Response:  24  minutes. 

Needs  and  Uses:  When  a  person 
invents  something  solely  for  personal 
use,  the  inventor  can  register  a 
"statutory  invention"  and  have  it 
published.  Once  published,  it  cannot  be 
claimed  by  another  person.  The 
information  provided  by  an  inventor  is 
used  to  determine  if  a  statutory 
invention  request  should  be  granted. 

Affected  Public:  Individual, 
businesses  or  other  for-profit 
organizations,  non-profit  institutions, 
farms.  Federal  agencies  or  employees, 
and  state,  local,  or  tribal  agencies  or 
employees. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  C^cer:  Maya  A.  Bernstein, 
(202) 395-3785.  & 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
IXX3  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce. 
Room  5327. 14th  and  Constitution 
Avenue,  N.W..  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  to  Maya 
A.  Bernstein.  OMB  Desk  Officer.  Room 
10236,  New  Executive  Office  Building, 
725  17th  Street  N.W..  Washington,  D.C. 
20503. 

Dated:  December  1, 1997. 

Linda  Engelmeier, 

Department  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

(FR  Doc.  97-31881  Filed  12-4-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Hnding,  or  Suspended 
investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce.     '^ 


ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  susp>ension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  351.213  of 
the  Department  of  Commerce  (the 
Departinent)  Regulations  (19  CFR 
351.213  (1997)).  tiiat  [he  Department 
conduct  an  administrative  review  of  that 
antidumping  or  coimtervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  To  Request  a  Review:  Not 
later  than  the  last  day  of  December 
1997;  interested  parties  may  request 
-administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
December  for  the  following  periods: 


Antidumping  Duty  Proceedings: 

Brazil:  Certain  Cartx>n  Steel  Butt-Wetd  Pipe  Fittings.  A-351-602 

Brazil:  Silicomanganese,  A-351-824  « „ 

Canada:  Elemental  Sulphur,  A-122-047 „ 

Germany:  Animal  Glue  and  lnedit>ie  Gelatin.  A-428-062 

India:  Stainless  Steel  Wire  Rod.  A-S33-808 


Japan:  Business  Telephone  Systems  &  Subassemblies  Thereof,  A-588-809  „.. 

Japan:  CeUular  Mobile  Telephones  and  Subassemblies.  A-688-405  ^.... 

Japan:  Drafting  Machines  and  Parts  Thereof,  A-588-81 1 

Japan:  Polychlofoprene  Rubber,  A-588-046 ..:. 

Japan:  PC.  Steel  Wire  Strand,  A-588-068 „ 

Mexico:  Porcelain-on-Steel  Cooiting  Ware,  A-201-604 

h4ew  ZealarxJ:  Low-Fuming  Brazing  Copper  Wire  &  Rod,  A-614-502  ... 

South  Korea:  Welded  ASTM  A-312  Stainless  Steel  Pipe.  A-580-810 

Sweden:  Welded  Hollow  Products,  A-401-603  

Taiwan:  Business  Telephone  Systems  &  Subassemblies  Thereof,  A-583-806  ... 

Taiwan:  Carbon  Steel  Butt-Weld  Pipe  Fittings.  A-583-605 

Taiwan:  PorcelainOn-Sleel  Cooking  Ware.  A-583-508 

Taiwan:  Welded  ASTM  A-312  Stainless  Steel  Pipe.  A-^8a-815 

The  People's  Republic  of  China:  Cased  Pencils,  A-570-827  

The  People's  Republic  of  China:  Porcelain-on-Steel  Cooicing  Ware,  A-57D-606 

The  People's  Republic  of  China:  Silicomanganese,  A-570-828  ..... 

Countervailing  Duty  Proceedings: 

Mexico:  Porcelain-on-Steel  Cooking  Ware,  C-201-605 


Period 


12/T/96-1 
12/1/96-1 
12/1/96-1 
12/1/96-1 
12/1/96-1 
12/1/96-1 
12/1/96-1 
12/1/96-1 
12/1/96-1 
12/1/96-1 
12/1/96-1 
12/1/96-1 
12/1/96-1 
12/1/96-1 
12/1/96-1 
12/1/96-1 
12/1/96-1 
12/1/96-1 
12/1/96-1 
12/1/96-1 
12/1/96-1 


1/30«7 
1/30/97 
1/30/97 
1/3(V97 
1/30/97 
1/3(V97 
1/30/97 
1/30/97 
1/30/97 
1/30^7 
1/30/97 
1/30«7 
1/30/97 
1/30/97 
1/30«7 
1/30«7 
^/^Ot97 
1/30/97 
1/30/97 
1/30«7 
1/30/97 


1/1/96-12/31/96 


In  accordance  with  section  351.213  of 
the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  The 


Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  Pursuant  to 
771(9)  of  the  Act,  an  interested  party 
must  specify  the  individual  producers 


or  exporters  covered  by  the  order  or 
suspension  agreement  for  which  they 
are  requesting  a  review  (Department  of 
Commerce  Regtilatidns,  62  FR  27295, 
27424  (May  19, 1996)).  Therefore,  for 
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both  antidumping  and  countervailing 
duty  teviews.  the  interaatad  party  must 
specify  for  which  individual  producers 
or  exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  it  is 
requesting  a  review,  and  the  requesting 
party  must  state  why  it  desires  the 
Secretary  to  review  those  particular 
producers  or  exporters.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  an  exporter  (or 
•  producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration.  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce.  14th  Street  k 
Constitution  Avenue.  N.W., 
Washington.  D.C.  20230.  The 
Department  also  asks  parties  to  serve  a 
copy  of  their  request  to  the  Office  of 
Antidumping/Countervailing 
Enforcement.  Attention:  Sheila  Forbes, 
in  room  3065  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
section  351.303(f)(l)(i)  of  the 
regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Admirtistrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order.  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  December  1997.  If  the 
Department  does  not  receive,  by  the  last 
day  of  December  1997,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  nnsnas 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 


Datad:  Novambar  28.  IM^.' 
KklMrd  W.  Moratand. 
Acting  Deputy  AMsistant  S»cntary.  Group  U, 
Import  Adminutxntion. 

IFR  Doc.  97-31936  Piled  12-4-97;  8:45  am] 


OEPARTMEMT  OF  COMMERCE 
International  Trada  Adminiatralion 
(A-421-804] 

CoM-Rollad  Carbon  Slaal  Flat 
Producta  From  tha  Nathartanda; 
AntkJumping  Duty  Admlnlatrattva 
Raviaw;  Extanalon  of  Tlma  Limit 

AQBCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limit 

StMMtURY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  final  results  of  the 
antidumping  duty  administrative  review 
of  Cold-Rolled  Carbon  Steel  Flat 
Products  from  the  Netherlands.  This 
review  covers  the  period  August  1. 1995 
through  )uly  31, 1996. 

EFFECTIVE  DATE:  December  5. 1997. 
FOR  FimTHER  MFOMMATION  CONTACT: 

Helen  Kramer  or  Linda  Ludwig,  Office 
of  AD/CVD  Enforcement,  Group  m. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230;  telephone  (202)  482-0405  or 
482-3833.  respectively. 
SUPPI.EMENTARY  MFONMATXM:  Due  to  the 
complexity  of  issues  involved  in  this 
case,  it  is  not  practicable  to  complete 
this  review  within  the  original  time 
limit.  The  Department  is  extending  the 
time  limit  for  completion  of  the  final 
results  until  March  8. 1998.  in 
accordance  %vith  Section  751(a)(3)(A)  of 
the  Trade  and  Tariff  Act  of  1930.  as 
amended  by  the  Uruguay  Round 
Agreements  Act  of  1994.  See 
memorandum  to  Robert  S.  La  Russa 
from  loseph  A.  Spetrini  regarding  the 
extension  of  case  deadline,  dated 
November  xx,  1997. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930.  as  amended  (19  \3SXL 
1675(a)(3)(A)). 

Dated:  November  24, 1997. 

Joaaph  A.  Spatrini, 

Deputy  Asustant  Secretary,  Enforcement 
Group  m. 

IFR  Doc  97-31937  Filed  12-4-97;  8:45  am) 
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OEPARTMEMT  OF  COMMERCE     • 
IntamaHonal  Trada  Adminiatralion 

(A-680-t11] 

Staal  Wire  Ropa  from  tfta  Rapul>llc  of 
Koraa:  Prallmlnary  Raaulta  of 
Antidumping  Duty  Adminlatratlva 
Raviaw  and  Infant  To  Ravoka 
Antidumping  Duty  Ordar  In  Part 

AODICY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review 
and  intent  to  revoke  antidumping  duty 
order  in  part. 

SUMMARY:  In  response  to  requests  by  the 
petitioner,  the  Committee  of  Domestic 
Steel  Wire  Rope  &  Specialty  Cable 
Manufacturers,  and  by  six 
manufacturers/exporters  of  subject 
merchandise,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  steel  wire 
rope  from  Korea.  The  review  covers  15 
manufacturers/exporters  of  the  subject 
merchandise.  The  period  of  review  is 
March  1, 1996,  through  February  28, 
1997. 

We  have  preliminarily  found  that,  for 
certain  exporters,  sales  of  subject 
merchandise  have  been  made  below 
normal  value.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  this  administrative  review,  we  will 
instruct  the  Customs  Service  to  assess 
antidiunping  duties  based  on  the 
difference.between  the  export  price  and 
the  normal  value.  Also,  if  these 
preliminary  resuUs  are  adopted  in  our 
final  results  of  this  administrative 
review,  we  intend  to  revoke  the 
antidumping  duty  order  with  respect  to 
Chung  Woo  Rope  Co..  Ltd..  Ssang  Yong 
Cable  Manufacturing  Co..  Ltd.  and  Sung 
Jin  Company,  based  on  three  years  of 
sales  at  not  less  than  NV.  See  Intent  to 
Revoke  section  of  this  notice. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  case  briefs  in  this 
proceeding  should  provide  a  sununary 
of  the  arguments  not  to  exceed  five 
pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 

EFFECTIVE  DATE:  December  5, 1997. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Sunkyu  Kim,  at  (202)  482-2613,  or  John 
Brinkmann,  at  (202)  482-5288:  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  Washington,  D.C  20230. 
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8UPPI3IIENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  Part  353  (1997). 

Case  History 

On  March  26, 1993,  the  Department  of 
Commerce  (Department)  published  in 
the  Federal  Register  an  antidumping 
duty  order  on  steel  wire  rope  from  the 
Republic  of  Korea.  See  58  FR  16397.  On 
March  7, 1997,  the  Department       ' 
published  a  notice  providing  an    ° 
opportunity  to  request  an  administrative 
review  of  this  antidumping  duty  order 
for  the  period  March  1, 1996,  through 
February  28, 1997.  See  62  FR  10521.  On 
March  31, 1997,  the  petitioner  requested 
an  administrative  review  of  15 
manufacturers/exporters  of  steel  wire 
rope  frtim  Korea.  On  March  31, 1997, 
each  of  the  following  companies  also 
requested  that  the  Department  conduct 
an  administrative  review  of  their  sales: 
Chung  Woo  Rope  Co.,  Ltd.  (Chiing 
Woo),  Chun  Kee  Steel  Wire  Rope  Co., 
Ltd.  (Chun  Kee),  Kumho  Wire  Rope 
Manufacturing  Co.,  Ltd.  (Kumho), 
Manho  Rope  Manufacturing  Co.,  Ltd. 
(Manho),  Ssang  Yong  Cable 
Manufacturing  Co.,  Ltd.  (Ssang  Yong) 
and  Sun  Jin  Company  (Sung  Jin).  In 
addition,  Chung  Woo,  Kumho,  Ssang 
Yong  and  Sung  Jin  each  requested  that 
the  Department  revoke  the  antidumping 
duty  order  with  respect  to  their 
merchandise  (see  Intent  to  Revoke 
section  of  the  notice  below).  We 
published  a  notice  of  initiation  of  this 
administrative  review  on  April  24, 1997. 
See  62  FR  19988. 

On  April  2,  1997.  the  Department 
revoked  the  antidumping  duty  order  on 
steel  wire  rope  bom  the  Republic  of 
Korea  with  respect  to  Manho  and  Chun 
Kee,  effiective  for  entries  of  subject 
merchandise  entered  or  withdrawn  fitim 
warehouse  on  or  after  March  1. 1996 
(see  Steel  Wire  Rope  from  the  Republic 
of  Korea:  Final  Results  of  Antidumping 
Duty  Administrative  Review  and 
Revocation  in  Part  of  Antidumping  Duty 
Order.  62  FR  17171  (April  9, 1997) 
("Steel  Wire  Rope  Third  Review 
Final")).  Because  the  current  review 
covers  shipments  of  merchandise  from 
the  Republic  of  Korea  during  the  period 
March  1, 1996  through  February  28, 
1997,  on  May  7, 1997,  the  Department 
terminated  the  review  with  respect  to 


Manho  and  Chun  Kee.  [See  Steel  Wire 
Rope  from  the  Republic  of  Korea:  Notice 
of  Termination  In  Part  of  Antidumping 
Duty  Administrative  Review,  62  FR 
26776  (May  15,  1997)). 

On  April  28, 1997,  we  issued  an 
antidumping  questionnaire  to  the  13 
remaining  respondents.  The  Department 
received  responses  from  Chtmg  Woo, 
Kumho,  Sung  Jin  and  Ssang  Yong  in 
July  1997.  The  Department  issued 
supplemental  questionnaires  to  these 
companies  on  August  11, 1997. 
Responses  to  these  questionnaires  were 
received  on  August  25, 1997. 

Chung  Woo,  Kumho,  Ssang  Yong  and 
Sung  Jin  each  requested  revocation  of 
the  oixier  with  respect  to  their 
merchandise.  The  petitioner,  on  August 
21, 1997.  also  requested  verification  of 
the  responses  of  Chung  Woo,  Kumho, 
Ssang  Yong  and  Simg  Jin  on  grounds 
that  each  company  had  requested 
revocation  of  the  order.  Accordingly,  the 
Department  scheduled  a  verification  of 
each  company's  response  pursuant  to 
section  782(i)  of  the  Act.  On  September 
2, 1997,  Kimiho  submitted  a  letter 
requesting  that  the  Department 
postpone  the  scheduled  verification  of 
its  responses.  According  to  Kumho,  the 
company  entered  bankruptcy 
proceedings  on  August  20, 1997,  and 
therefore  was  not  able  to  participate  in 
the  verification  during  the  scheduled 
time  in  September  1997.  Subsequently, 
on  October  10, 1997,  Kumho  submitted 
a  letter  withdrawing  its  request  for 
revocation  of  the  antidumping  duty 
order.  In  that  letter,  Kumho  stated  that 
due  to  bankruptcy  proceedings,  it  was 
impossible  for  the  company  to 
participate  in  a  verification.  Kumho  also 
included  in  its  submission  certain 
documentation  supporting  its  claim  that 
the  company  is  in  bankruptcy.  Due  to 
this  unusual  circumstance,  Kumho 
requested  that  the  verification  be 
cancelled  on  the  grounds  that  its 
withdrawal  of  the  request  for  revocation 
made  verification  unnecessary. 

We  would  not  have  verifieo  Kumho's 
responses  in  this  review  if  Kumho  had 
not  requested  revocation  of  the  order 
with  respect  to  its  merchandise.  The 
Department  verified  Kumho's  responses 
in  the  preceding  1995/96  administrative 
review.  In  addition,  the  reason  the 
petitioner  gave  for  its  request  for 
verification  of  Kumho's  responses  was 
the  company's  request  'or  revocation. 
Furthermore,  the  documentation  Kulnho 
provided  to  the  Department  sufficienUy 
establishes  its  claim  that  the  company  is 
in  bankruptcy.  Therefore,  on  grounds 
that  Kumho  has  withdrawn  its  request 
for  revocation,  we  canceled  the 
verification  of  the  company.  For  the 
preliminary  results,  we  are  calculating  a 


dumping  margin  based  on  Kiunho's 
home  market  and  U.S.  sales  databaaaa    - 
submitted  on  July  9, 1997. 

Scope  of  Review 

The  product  covered  by  this  review  is 
steel  wire  rope.  Steel  wire  rope 
encompasses  ropes,  cables,  and  cordage 
of  iron  or  carbon  steel,  other  than 
stranded  wire,  not  fitted  with  fittings  or 
made  up  into  articles,  and  not  made  up 
of  brass-plated  wire.  Imports  of  these 
products  are  currentiy  classifiable  under 
the  following  Harmonized  Tariff 
Schedule  (HTS)  subheadings: 
7312.10.9030,  7312.10.9060.  and 
7312.10.9090.  Excluded  frtjm  this 
review  is  stainless  steel  wire  rope,  i.e., 
ropes,  cables  and  cordage  other  than 
stranded  wire,  of  stainless  steel,  not 
fitted  with  fittings  or  made  up  into 
articles,  which  is  classifiable  under  HTS 
subheading  7312.10.6000.  Althou^ 
HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Non^Responding  r«iiip»«i— 

For  two  respondents,  Jinyang  Wire 
Rope  Inc.  (Jinyang)  and  Yeonsin  Metal 
(Yeonsin),  while  we  have  confirmed 
that  the  questionnaires  were  delivered 
to  the  cbmpanies,  we  did  not  receive 
responses  to  our  questionnaire. 
Accordingly,  we  are  assigning  to  these 
companies  a  margin  based  on  adverse 
facts  available.  See  Use  of  Facts 
Available  section  of  the  notice  below. 

For  four  other  respondents.  Boo  Kook 
Corporation  (Boo  Kook),  Dong-Il  Steel 
Manufacturing  Co.,  Ltd.  (Dong-Il), 
Hanboo  Wire  Rope  (Hanboo)  and  Seo  Jin 
Wire  Rope  (Seo  Jin),  the  questionnaires 
were  undelivered  and  returned  to  the 
Department.  Thereafter,  we  received 
information  from  the  U.S.  Embassy  in 
Seoul,  South  Korea,  that  two  of  these 
companies,  Hanboo  and  Seo  Jin,  were 
closed.  In  accordance  with  our  practice 
with  respect  to  companies  to  which  we 
cannot  send  a  questionnaire,  we  are 
assigning  to  these  companies  the  "All 
Others"  rate  fit)m  the  less-than-fair- 
value  (LTFV)  investigation,  which  is 
1.51  percent.  See  Sweaters  Wholly  or  in 
Chief  Weight  of  Man-Made  Fiber  From 
Hong  Kong:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  59  FR  13926  (March  24, 1994). 

With  respect  to  Boo  Kook  and  Dong- 
Il,  the  U.S.  Embassy  informed  us  of  t^ir 
new  addresses.  Subsequentiy  on  July  7, 
1997.  we  sent  the  questionnaires  to 
these  two  companies  at  their  new 
addresses.  While  we  have  confirmed 
that  the  questionnaires  were  delivered 
to  both  companies,  we  did  not  receive 
responses  to  our  questionnaire. 
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Accordingly,  we  am  assigning  these  two 
companies  a  margin  based  on  adverse 
hcts  available.  See  Use  of  Facts 
Available  section  of  this  notice  below. 

Non-Shippers 

Two  companies,  Myung  fin  Co.,  Ltd. 
and  TSK  Korea  Co..  Ltd.  notified  us  that 
they  did  not  have  shipments  of  subject 
merchandise  during  the  period  of 
review  (POR).  and  we  have  confirmed 
this  with  the  United  States  Customs 
Service. 

Use  of  Facts  Available 

We  preliminarily  determine,  in 
accordance  with  section  776(a)  of  the 
Act,  that  the  use  of  facts  available  is 
appropriate  for  Boo  Kook.  Dong-U, 
Jinyang,  Yeon  Sin,  and  Sungsan  Special 
Steel  Processing,  Inc.  (Sungsan).  With 
respect  to  Boo  Kook,  Dong-Il,  Jinyang. 
and  Yeon  Sin.  we  find  that  these  firms 
have  not  provided  "information  that  has 
been  requasted  by  the  administering 
authority"  because  they  did  not  respond 
to  our  antidumping  questionnaire. 
Furthermore,  we  determine  that, 
pursuant  to  section  776(b)  of  the  Act,  it 
is  appropriate  to  make  an  inference 
adverse  to  the  interests  of  these 
companies  because  they  failed  to 
cooperate  by  not  responding  to  our 
questionnaire  and,  thus,  by  not  dtting  to 
the  best  of  their  ability. 

Where  the  Department  must  resort  to 
fects  available  because  a  respondent 
failed  to  cooperate  to  the  best  of  its 
ability,  section  776(b)  of  the  Act 
authorizes  the  use  of  an  inference 
adverse  to  the  interests  of  that 
respondent  in  selecting  from  among  the 
facts  available.  Section  776(b)  of  the  Act 
also  authorizes  the  Department  to  use  as 
adverse  facts  available  information 
derived  from  the  petition,  the  final 
determination  in  the  LTFV 
investigation,  a  previous  administrative 
review,  or  any  other  information  placed 
on  the  record. 

Section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  that  secondary 
information  from  independent  sources 
reasonably  at  its  disposal.  The 
Statement  of  Administrative  Action 
(SAA)  provides  that  "corroborate" 
means  simply  that  the  Department  will 
satisfy  itself  that  the  secondary 
information  has  probative  value.  (See 
H.R.  Doc.  316,  Vol.  1, 103d  Cong.,  2d 
BOSS.  870  (1994).) 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 


inde{iendent  sources  for  calculated 
dumping  margins.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  die  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
«viU  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin.  See,  e.g.,  Fresh  Cut 
Flowers  from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  61  FR  6812  (Feb.  22,  1996) 
(where  the  Department  rejected  the 
highest  margin  as  adverse  best 
information  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  maigin). 

For  the  previous  three  administrative 
reviews  oi  this  proceeding,  we  have 
used  the  highest  rate  from  any  prior 
segment  of  the  proceeding,  l.Sl  percent, 
as  best  information  or  facts  available.  In 
our  final  results  of  the  1995/96 
administrative  review,  however,  we 
stated  that  this  rate  may  no  longer  have 
the  desired  efiiect  of  inducing 
cooperation  of  potential  respondents. 
See  SAA  at  868.  Therefore,  we  stated 
that  we  would  collect  information 
bearing  on  this  issue  to  permit  us  to 
makea  determination  whether  the  1.51 
percent  rate  is  sufficiently  adverse  to 
effectuate  the  purpose  of  the  focts 
available  rule  and,  if  necessary,  adjust 
the  rate  accordingly.  See  Steel  Win 
Rope  Third  Review  Final.  62  FR  17171, 
17176.  For  purposes  of  these 
preliminary  results,  we  continue  to  use 
1.51  percent  as  adverse  facts  available. 
However,  we  are  reconsidering  the 
appropriateness  of  this  rate  as  an 
adverse  facts  available  rate  and  intend 
to  adjust  this  rate  for  the  final  results, 
if  necessary.  To  this  end.  we  invite 
interested  parties  in  this  proceeding  to 
submit  comments  or  information 
concerning  this  issue.  In  particular,  we 
invite  interested  parties  to  supply 
specific  data  that  the  Department  could 
consider  if  its  chooses  to  establish  an 
adverse  facts  available  rate  tiiat  is  more 
appropriate  for  uncooperative 
respondents.  Moreover,  we  invite 
interested  parties  to  comment  on  the 
methods  and  sources  by  which  the 
Department  could  satisfy  its  statutory 
requirement  to  corroborate  from 


independent  sources  any  proposed 
adverse  facts  available  rate. 

With  respect  to  Sungsan,  we  find  the 
use  of  &cts  available  is  appropriate. 
Sungsan  submitted  a  letter  in  response 
to  our  questionnaire  on  )une  23, 1997. 
In  the  letter,  Sungsan  stated  that  the 
company  does  not  produce  steel  wire 
rope.  However,  the  company  further 
stated  that  it  purchased  steel  wire  rope 
from  other  companies  in  Korea  and  did 
export  a  small  quantity  of  the 
merchandise  to  the  United  States  during 
the  POR.  Subsequently,  on  November  4, 
1997,  the  Department  sent  a  letter  to 
Sungsan  requesting  additional 
information  concerning  the  company's 
shipment  of  subject  merchandise  to  the 
United  States  during  the  POR. 
Specifically,  we  requested  Sungsan  to 
identify  the  suppliers  from  w4iich  the 
company  purchased  the  subject 
merchandise  that  was  shipped  to  the 
United  States  during  the  POR  and  to 
confirm  that  the  suppliers  are  not 
affiliated  with  Sungsan.  Additionally, 
we  requested  that  Sungsan  clarify 
whether  each  of  the  suppliers  had 
knowledge  or  reason  to  know  that  the 
products  it  sold  to  Sungsan  were 
destined  for  the  United  States  at  the 
time  of  sale. 

On  November  14, 1997,  Sungsan 
submitted  its  response  to  the 
Department's  request  for  additional 
information.  According  to  Sungsan.  the 
supplier  from  which  the  company 
purchased  the  subject  merchandise  that 
it  shipped  to  the  United  States  during 
the  POR  is  not  affiliated  with  Sungsan. 
Furthermore,  Sungsan  stated  that  the 
supplier  did  not  have  knowledge  that 
the  merchandise  it  sold  to  Sungsan  was 
destined  for  the  United  States  at  the 
time  of  sale.  Based  on  this  information. 
we  conclude  that  Sungsan's  sale  to  the 
United  States  during  the  POR  is  covered 
by  this  review  and  response  to  our 
questionnaire  was  required.  Because 
Sungsan  did  not  provide  a  full  response 
to  our  questionnaire,  we  find  that  the 
application  of  a  facts  available  rate  is 
appropriate  for  Sungsan.  However,  in 
this  case,  the  Department  failed  to  notify 
Sungsan  in  a  timely  manner  of  the 
deficiencies  in  its  response  to  our 
questionnaire.  Accordingly,  as  facts 
available,  we  are  assigning  the 
respondent  the  "All  Others"  rate  bom 
the  LTFV  investigation,  1.51  percent, 
which  has  been  used  in  prior  segments 
of  this  proceeding  as  facts  available. 

Verification 

As  provided  in  section  7B2(i)  of  the 
Act.  we  verified  information  provided 
by  Chung  Woo,  Sung  Jin  and  Ssang 
Yong.  We  used  standard  verification 
procedures,  including  on-site  inspection 
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of  the  manufacturer's  facilities  and 
examination  of  relevant  sales  and 
financial  records.  Oui  verification 
results  are  outlined  in  the  verification 
reports  placed  in  the  case  file. 

Export  Price 

For  sales  to  the  United  States,  the 
Department  used  export  price  (EP)  as 
defined  in  section  772(a)  of  the  Act  for 
each  of  the  respondents,  because  the 
subject  merchandise  was  sold  to 
unaffiliated  U.S.  purchasers  prior  to  the 
date  of  importation  and  the  use  of 
constructed  export  price  was  not 
indicated  by  the  facts  of  record. 

We  made  company-specific 
adjustments  as  follows: 

Chung  Woo 

We  calculated  EP  based  on  packed, 
c.i.f.  and  c&f  prices  to  unaffiliated 
purchasers  in.  or  for  exportation  to,  the 
United  States.  Where  appropriate,  we 
made  deductions  from  the  starting  price 
for  domestic  inland  freight,  brokerage 
and  handling,  ocean  freight,  marine 
insurance,  terminal  handling  charges, 
wharfage  expenses,  bill  of  lading  issuing 
fees,  export  license  fees,  and  container 
taxes,  in  accordance  with  section 
772(c)(2)(A)  of  the  Act. 

Tbe  merchandise  involved  in  certain 
U.S.  and  home  market  sales  reported  by 
Chung  Woo  was  produced  by 
unaffiliated  suppliers.  We  included 
these  sales  by  Chung  Woo  in  our 
analysis  because  we  determined  that  the 
suppliers  did  not  know  at  the  time  of 
sale  that  the  subject  merchandise  was  to 
be  exported  to  the  United  States.  We 
compared  these  U.S.  sales  to  the 
appropriate  home  market  sales  of 
merchandise  produced  by  the  same 
suppliers  and  sold  by  Chung  Woo. 

Kumho 

We  calculated  EP  based  on  packed, 
c.i.f.  and  c&f  prices  to  unaffiliated 
purchasers  in,  or  for  exportation  to,  the 
United  States.  Where  appropriate,  we 
made  deductions  fitim  the  starting  price 
for  domestic  inland  freight,  brokerage 
and  handling,  ocean  freight,  marine 
insurance,  terminal  handling  charges, 
wharfage  expenses,  bill  of  lading  issuing 
fees,  container  taxes,  and  container 
freight  station  expenses,  in  accordance 
with  section  772(c)(2)(A)  of  the  Act. 

The  merchandise  involved  in  certain 
U.S.  and  home  market  sales  reported  by 
Kumho  was  produced  by  unaffiliated 
suppliers.  We  included  these  sales  by 
Kumho  in  our  analysis  because  we 
determined  that  the  suppliers  did  not 
know  at  the  time  of  sale  that  the  subject 
merchandise  was  to  be  exported  to  the 
United  States.  We  compansd  these  U.S. 
sales  to  the  appropriate  home  market 


sales  of  merchandise  produced  by  the 
same  suppliers  and  sold  by  Ktmiho. 

Ssang  Yong 

We  calculated  EP  based  on  packed, 
c.i.f.  and  c&f  prices  to  unaffiliated 
purchasers  in,  or  for  exportation  to,  the 
United  States.  Where  appropriate,  we 
made  deductions  from  the  starting  price 
for  domestic  inland  freight,  brokerage 
and  handling,  ocean  freight,  marine 
insurance  and  containerization 
expenses,  in  accordance  with  section 
772(c)(2)(A)  of  die  Act. 

Sung  Jin 

We  calculated  EP  based  on  packed, 
delivered  to  Korean  port  prices  to 
unaffiliated  purchasers  in.  or  for 
exportation  to.  the  United  States.  Where 
appropriate,  we  made  deductions  from 
the  starting  price  for  domestic  inland 
freight  and  brokerage  and  handling 
exp>ense8,  in  accordance  with  section 
772(c)(2)(A)  of  die  Act. 

Consistent  with  our  practice  in  the 
previous  review,  we  did  not  make  any 
duty  drawback  adjustments  claimed  by 
Chung  Woo,  Kumbo,  or  Ssang  Yong 
because  they  were  unable  to 
demonstrate  a  connection  between 
payment  of  import  duties  and  receipt  of 
duty  drawback  on  exports  of  steel  wire 
rope,  and  because  they  did  not 
demonstrate  that  they  had  sufficient 
imports  of  raw  materials  to  account  for 
the  duty  drawback  received  on  exports 
of  the  manufactured  product  (see  Steel 
Wire  Rope  From  the  Republic  of  Korea: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Intent 
To  Revoke  Antidumping  Duty  Order  in 
Part.  61  FR  64058,  64059  (December  3, 
1996)).  Sung  Jin  did  not  claim  any  duty 
drawback  adjustments  for  its  sales  to  the 
United  States. 

No  other  adjustments  to  EP  were 
claimed  or  allowed. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  we  determined  that  the 
quantity  of  foreign  like  product  each 
respondent  sold  in  the  exporting 
country  was  sufficient  to  permit  a 
proper  comparison  with  the  sales  of  the 
subject  merchandise  to  the  United 
States,  purauant  to  section  773(a)  of  the 
Act.  because  each  company  had  sales  in 
its  home  market  which  were  greater 
than  five  percent  of  its  sales  in  the  U.S. 
.market,  llierefore,  in  accordance  with 
section  773(a)(l)(B)(i)  of  the  Act,  we 
based  normal  value  (NV)  on  the  prices 
at  which  the  foreign  like  product  was 
first  sold  for  consumption  in  the 
exporting  coimtry. 


For  all  respondents,  pursuut  to 
section  777A(d)(2)  of  the  Act,  we 
compared  the  EPs  of  individual 
transactions  to  the  monthly  weighted- 
average  price  of  sales  of  the  foreign  like 
product.  We  compared  EP  sales  to  sales 
in  the  home  market  of  identical  or 
similar  merchandise. 

We  based  NV  on  the  price  at  which 
the  foreign  like  product  is  first  sold  for 
consumption  in  the  exporting  country, 
in  the  usual  commercial  quantities,  in 
the  ordinary  course  of  trade,  and  at  the 
same  level  of  trade  as  the  EP,  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act.  We  increased  home  market 
price  by  the  amount  of  U.S.  packing 
costs  in  accordance  with  section 
773(a)(6)(A)  of  Uie  Act  and  reduced  it  by 
the  amount  of  home  market  packing 
costs  in  accordance  with  section 
773(a)(6)(B)  of  the  Act. 

We  made  company-specific 
adjustments  as  follows: 

Chung  Woo 

We  calculated  NV  based  on  ex-bctory 
or  delivered  prices  to  unaffiliated 
customers.  Where  appropriate,  we  made 
adjustments  for  movement  expenses 
consistent  with  section  773(a)(6)(B)  of 
the  Act.  In  addition,  pursuant  to  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
353.56,  we  made  circimostance-of-sale 
adjustments  to  NV.  Specifically,  we 
deducted  home  market  credit  expenses 
and,  where  appropriate,  added  U.S. 
postage  fees,  U.S.  letter  of  credit  fees, 
U.S.  bank  charges,  and  U.S.  credit 
expenses. 

Kumho 

We  calculated  NV  based  on  delivered 
prices  to  unaffiliated  customers.  Where 
appropriate,  we  made  adjustments  for 
movement  expenses  consistent  with 
section  773(a)(6)(B)  of  the  Act  In 
addition,  pursuant  to  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
353.56,  we  made  circumstance-of-sale 
adjustments  to  NV.  Specifically,  we 
deducted  home  market  credit  expenses 
and,  where  appropriate,  added  U.S. 
postage  fees.  U.S.  letier  of  credit  fees, 
U.S.  bank  charges,  U.S.  credit  expenses 
and  export  recommendation  fees. 

Ssang  Yong 

We  calculated  NV  based  on  f.o.b.  or 
delivered  prices  to  unaffiliated 
customers.  Where  appropriate,  we  made 
adjustments  for  movement  expenses 
consistent  with  section  773(a)(6)(B)  of 
the  Act  In  addition,  pursuant  to  section 
773(aK6)(C)(iii)  of  the  Act  and  19  CFR 
353.56,  we  made  circ»m«tance-of-sale 
adjustments  to  NV.  Specifically,  we 
deducted  home  market  credit  expenses 
and.  wh«e  appropriate,  added  U.S. 
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postage  fees.  U^  lellw  of  credit  fees, 
U.S.  beak  chargn.  and  U.S.  credit 
Bxp—w.  We  also  made  adjustments, 
wImtb  ap]>ticable,  for  differences  in  the 
physical  ckanctaristics  of  merchandise 
in  accordaace  with  section 
773(aH6MCMii)  of  the  Act. 

While  Ssang  Yong  made  sales  of 
merchandise  produced  by  unaffiliated 
suppliers  in  the  home  market,  it  did  not 
sell  in  the  United  States  merchandise 
produced  by  unaffiliated  suppliers. 
Accordingly,  we  have  excluded  those 
home  market  sales  of  merchandise 
produced  by  unaffiliated  suppliers  from 
our  analysis. 

Sung  fin 

^~\Ve  calculated  NV  based  on  ex-factory 
or  delivered  prices  to  uxuffiliated 
customers.  Where  appropriate,  we  made 
adjustments  for  movement  expenses 
consistent  with  section  773(a)(6)(B)  of 
the  Act.  In  addition,  pursuant  to  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
353.56,  we  made  circumstance-of-sale 
adjustments  to  NV.  Specifically,  we 
deducted  home  market  credit  expenses, 
and  added  U.S.  credit  expenses. 
For  all  companies,  prices  were 
reported  net  of  value-added  taxes  (VAT) 
and.  therefore,  no  adjustment  for  VAT 
was  necessary.  No  other  adjustments 
were  claimed  or  allowed. 

Intent  To  Revoke 

Chung  Woo,  Ssang  Yong  and  Sung  Jin 
requested,  pursuant  to  19  CFR 
3S3.25(b),  revofiation  of  the  order  with 
respect  to  their  sales  of  the  subject 
merchandise  and  submitted  the 
certification  required  by  19  CFR 
353.25(b)(1).*  In  addition,  in  accordance 
with  lOCFR  353.25(a)(2)(iii),  these 
companies  have  agreed  in  writing  to 
their  immediate  reinstatement  in  the 
order,  as  long  as  any  producer  or 
reseller  is  subject  to  the  order,  if  the 
Department  concludes  under  19  CFR 
353.22(f)  that  these  companies, 
subsequent  to  revocation,  sold 
merchandise  at  less  than  NV. 

Based  on  the  preliminary  results  in 
this  review  and  the  final  results  of  the 
two  preceding  reviews  [see  Steel  Win 
Rope  From  the  Republic  of  Korea:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  55965 
(October  30,  1996).  and  Steel  Wire  Rope 
Third  Review  Final),  Chung  Woo,  Ssang 
Yong  and  Sung  Jin  have  preliminarily 
demonstrated  three  consecutive  years  of 
sales  at  not  less  than  NV. 


Given  the  results  of  the  two  pieceding 
reviews,  if  the  Inal  results  of  tnis 
review  demonatmte  that  Chung  Woo, 
Ssang  Yong  and  Sung  Jin  sold  the 
merchandise  at  not  leas  than  NV,  and  if 
we  determine  that  it  is  not  likely  that 
these  companies  will  sell  the  subject 
merchandise  at  less  than  NV  in  the 
future,  we  intend  to  revoke  the  order 
with  respect  to  merchandise  produced 
and  exported  by  Chung  Woo,  Ssang 
Yong  and  Sung  Jin. 

Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
based  on  the  official  exchange  rates 
published  by  the  Federal  Reserve  in 
effect  on  the  dates  of  the  U.S.  sales. 
Section  773A(a)  of  the  Act  directs  the 
Departmmit  to  use  a  daily  exchange  rate 
in  effect  on  the  date  of  sale  of  subject 
merchandise  in  order  to  convert  foreign 
currencies  into  U.S.  dollars,  unless  the 
daily  rate  involves  a  "fluctiiation."  In 
accordance  with  the  Department's 
practice,  we  have  determined  as  a 
general  matter  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
from  a  benchmark  by  2.25  percent.  The 
benchmark  is  defined  as  the  rolling 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  that  a 
fluctuation  exists,  we  substitute  the 
benchmark  for  the  daily  rate. 

Preliminary  Keeulte  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
March  1, 1996,  through  February  28. 
1997: 


Margin 
(percent) 

Boo  Kook  Corporation 

Chung  Woo  Rope  Co..  Ud  _.... 
Dono-ll  Steet  MarHitacturing 

Co..  Ud „ 

Hantxx)  Wire  Rope.  Inc.  _. 

Jinyang  Wire  Rope.  Inc.  _... 

Kumho  Wire  Rope  Mig.  Co.. 

Ud . 

Mvuna  Jn  Ca ~„... 

•1.51 

o.m 

•1.51 

1.51 

•1.51 

0.04 
'1.51 

Sao  Jin  Rope 

1.51 

Ssang  Yong  Cable  M«Hitaclur- 

Sung  Jin  Company  

Suxjaan  Spedai  Steel  Proo- 

sasing „ „ „.. 

TSK  Korea  Co..  Ut  ....„..! 

Yeooain  Metal 

0.02 
0.00 

1.51 

P) 
•1.51 

<  AadiacuaMdiboiraUitlMCiiMNMoiyMctiaa 
of  the  no(ic«.  Kumho  withdraw  iU  raquaM  for 
revocation  of  th«  onfar  on  Octobar  10. 1M7. 
Accordingly.  w«  do  no(  lnt«M)  to  r«vok«  lh«  ordar 
%vith  FMpact  lo  marchandiM  producad  and  expottad 
by  Kumho  in  this  raviaw. 


■Adverse  Facts  AvalaMe  Rale. 

'  No  shipments  subject  lo  this  review.  Rale 
is  from  the  last  relevant  segment  of  the  pro- 
ceeding in  whUh  the  firm  had  shipmenta/sales. 

'No  shipments  subbed  to  this  revww.  The 
firm  has  no  MMdual  rale  from  any  segment 
ol  this  proceeding. 


Parties  to  the  proceeding  may  request 
disclosure  within  five  dsys  of  the  dite 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  ten  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  brief* 
within  30  days  of  the  date  of  publication 
of  this  notice.  Parties  who  submit 
argument  in  this  proceeding  are 
requested  to  submit  with  eech 
argument:  (1)  a  statement  of  the  issues, 
and  (2)  a  brief  summary  of  the 
arguments.  Rebuttal  briefe.  which  must 
be  limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  issue  a  notice  of  the 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issties  raised  in  sny  such 
written  comments  or  at  the  hearing, 
within  120  days  from  the  publication  of 
these  preliminary  results. 

The  Department  siiall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  The  final  results  of 
this  review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  the 
determination  and  for  future  deposits  of 
estimated  duties.  For  Chung  Woo, 
Kumho  and  Ssang  Yong.  for  duty 
assessment  purposes,  we  calculated  an 
importer-specific  assessment  rate  by 
aggregating  the  dumping  margins 
^cuTated  for  all  U.S.  sales  to  each 
importer  and  dividing  this  amoimt  by 
the  total  value  of  subject  merchandise 
entered  during  the  FOR  for  each 
importer.  In  order  to  estimate  the 
entered  value,  we  subtracted 
international  movement  expenses  from 
the  gross  sales  value.  For  Sung  Jin.  we 
do  not  have  the  information  to  calculate 
an  estimated  entered  value. 
Accordingly,  we  calculated  an  importer- 
specific  assessment  rate  by  aggregating 
the  dumping  margins  calculated  for  all 
U.S.  sales  and  dividing  this  amount  by 
the  total  quantity  of  subject 
merchandise  sold  during  the  FOR.  This 
specific  rate  calculated  for  each 
importer  will  be  used  for  the  assessment 
of  antidumping  duties  on  the  relevant 
entries  of  subject  merchandise  during 
the  FOR. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  steel  wire  rope  from  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
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date  of  the  final  results  of  this 
administntive  review,  as  provided  by 
section  751(aMl)  of  the  Act  (1)  the  cash 
deposit  rats  for  the  reviewed  companies 
will  be  the  rates  established  in  the  final 
results  of  this  administrative  review 
(except  no  cash  deposit  will  be  required 
for  those  companies  whose  weighted- 
average  maigin  is  zero  or  de  minimis, 
i.e.,  less  than  0.5  percent);  (2)  for 
merchandise  exported  by  manufecturera 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  LTFV 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received 
an  individual  rate;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  the 
previous  review,  or  the  original 
investigatioa,  but  the  manuCacturar  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufecturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews, 
the  cash  deposit  rate  will  be  1.51 
percent,  the  "all  othere"  rate  established 
in  the  LTFV  investigation  (58  FR  16397, 
March  26. 1993). 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbiursement  of 
antidimiping  duties  prior  to  liquidation 
of  the  relevant  entries  during  tliis 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidimiping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  751(d)  of  tiie  Act  (19 
U.S.C.  1675(a)(1)),  19  CFR  353.22,  and 
19  CFR  353.25. 

Dated:  Dacembo'  1, 1997. 
Rofcart  S.  LaRMsa. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-31938  FUed  12-4^7;  8:45  am) 

BRXSM  COM  3610-OS-P 


DEPARTMENT  OF  COMMERCE 


eiVIROIIMCHTAL  PROTECTION 
AGENCY 

CoMtal  Nonpoint  PoUution  Control 
Program:  Conditional  Approvals, 
Findings  Documanta,  Raaponaes  to 
Comments,  and  Racorda  of  Decision 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration.  U.S. 
Department  of  Commerce,  and  the  U.S. 
Environmental  Protection  Agency. 
ACTKM:  Notice  of  Conditional  Approval 
of  Coastal  Nonpoint  Pollution  Control 
Programs  and  Availability  of  Findings 
Documents,  Responses  to  Comments, 
and  Records  of  Decision  for  Florida, 
Mississippi.  New  Hampshire,  New 
Jersey,  New  York,  Puerto  Rico  and  the 
U.S.  Virgin  Islands. 


SUMMARY:  Notice  is  hereby  given  of  the 
conditional  approval  of  the  Coastal 
Nonpoint  Pollution  Control  Programs 
(coastal  nonpoint  programs)  and  of  the 
availability  of  the  Findings  Documents, 
Responses  to  Comments,  and  Records  of 
Decision  for  Florida,  Mississippi,  New 
Hampshire,  New  Jersey.  New  YoA. 
Puerto  Rico  and  the  U.S.  Virgin  Islands. 
Section  6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  (CZARA), 
16  U.S.C.  section  1455b,  requires  states 
and  territories  with  coastal  zone 
management  programs  that  have 
received  approval  under  section  306  of 
the  Coastal  Zone  Management  Act  to 
develop  and  implement  coastal 
nonpoint  programs.  Coastal  states  and 
territories  were  required  to  submit  their 
coastal  nonpoint  programs  to  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  approval  in  July  1995. 

NOAA  and  EPA  have  approved,  with 
conditions,  the  coastal  nonpoint 
programs  submitted  by  Florida, 
Mississippi,  New  Hampshire.  New 
Jersey,  New  York,  Puerto  Rico,  and  the 
U.S.  Virgin  Islands. 

NOAA  and  EPA  have  prepared  a 
Findings  Document  for  each  6217 
program  submitted  for  approval.  The 
Findings  Documents  were  prepared  by 
NOAA  and  EPA  to  provide  the  rationale 
for  the  agencies'  decision  to  approve 
each  state  and  territory  coastal  nonpoint 
program.  Proposed  Findings 
Documents,  Environments 
Assessments,  and  Findings  of  No 
Significant  Impact  prepared  for  the 
coastal  nonpoint  programs  submitted  by 
Florida.  Mississippi,  New  Hampshire. 
New  Jersey.  New  York.  Puerto  Rico,  and 


tibe  U.S.  Virgin  Islands  were  mado 
«vailri>le  for  public  comment  in  the 

Vsdeml  legiBlsr.  Public  comments  i 

received  sihI  responses  fxepaied  on  the 
programs  sidmitted  by  Mississippi. 
New  Hampshire,  New  Jersey,  New  York, 
and  Florida.  No  public  comments  were 
received  on  the  programs  submitted  by 
Puerto  Rico  and  the  U.S.  Virgin  Islands. 

In  accordance  with  the  National 
Environmental  Policy  Act  (NEPA), 
NOAA  has  also  prepared  a  Record  of 
Decision  on  each  program.  The 
requirements  of  40  CFR  Parts  1500-1508 
(Council  on  Environmental  Quality 
(CEQ)  r^ulations  to  implement  the 
National  Environmental  Policy  Act) 
apply  to  the  preparation  of  a  Record  of 
Decision.  Specifically,  40  CFR  section 
1505.2  requires  an  agency  to  prepare  a 
concise  public  record  of  decision  at  the 
time  of  its  decision  on  the  action 
proposed  in  an  environmental  impact 
statement.  The  Record  of  Decision  shall: 
(1)  state  what  the  decision  was;  (2) 
identify  all  alternatives  considered, 
specifying  the  alternative  considered  to 
be  environmentally  preferable;  and  (3) 
state  whether  all  practicable  means  to 
avoid  or  minimize  environmental  harm 
from  the  alternative  selected  have  been 
adopted. 

In  March  1996,  NOAA  published  a 
programmatic  eqvironmental  impact 
statement  (PEIS)  that  assessed  the 
environmental  impacts  associated  with 
the  approval  of  state  and  territory 
coastal  nonpoint  programs.  The  PEIS 
forms  the  basis  for  the  environmental 
assessments  NOAA  has  prepared  for 
each  state  and  territorial  coastal 
nonpoint  program  submitted  to  NOAA 
and  EPA  for  approval.  In  the  PEIS, 
NOAA  determined  that  the  approval 
and  conditional  approval  of  coastal        ' 
nonpoint  programs  will  not  result  in 
any  significant  adverse  environmental 
impacts  and  that  these  actions  will  have 
an  overall  beneficial  e£fect  on  the 
environment  Because  the  PEIS  served 
only  as  a  "framework  for  decision"  on 
individual  state  and  territorial  coastal 
nonpoint  programs,  and  no  actual 
decision  was  made  following  its 
publication,  NOAA  has  prepared  a  EPA 
Record  of  Decision  on  each  individual 
state  and  territorial  program  submitted 
for  review. 

Copies  of  the  Findings  Documents, 
Responses  to  Comments,  and  Records  of 
Decision  may  be  obtained  upon  request 
from:  Joseph  A.  Uravitch,  Chief,  Coastal 
Programs  Division  (N/0RM3),  Office  of 
OcMn  and  Coastal  Resource 
Management,  NOS,  NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland. 
20910.  tel.  (301)  713-3155.  xl95. 
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Dated:  December  1.  1997. 
CapUin  Evelyn  ).  Fielda, 
Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management.  National  Oceanic  and 
Atmospheric  Administration. 

Kokart  H.  Wayiaml.  UI. 

Director.  Office  of  Wetlands,  Oceans  and 

Watersheds.  Environmental  Protection 

Agency. 

IFR  Doc.  97-31B3S  Filed  12-4-97:  8:4S  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Admlniatratlon 

NoUca  of  SaWamant  Agraamant  on  tha 
R/V  Columbus  laalin  Grounding 
Oatwaan  ttw  Unitad  Statas  on  Bahalf  of 
ttta  National  Ocaanic  and  Atmoapharic 
Administration  (NOAA)  and  ttia 
Univarsity  of  Miami 

AQENCY:  The  U.S.  Department  of  Justice 

of  behalf  of  NOAA.  Department  of 

Commerce. 

ACTION:  Notice  of  settlement  between 

the  United  States,  on  behalf  of  NOAA 

acting  as  the  natural  resource  trustee, 

and  the  University  of  Miami. 


The  United  States,  on  behalf 
of  NOAA,  and  the  University  of  Miami 
(collectively  referred  to  as  the  "Parties") 
enter  into  this  Settlement  Agreement 
("Agreement")  to  settle  civil  claims  for 
damages  for  injury  to  Sanctuary 
resources,  civil  penalties,  response 
costs,  and  forfeiture  arising  from  the 
August  10  to  12. 1994,  grounding  of  the 
RA^  CXJLUMBUS  ISEUN  ("ISEUN")  in 
the  Looe  Key  National  Marine 
Sanctuary,  now  part  of  the  Florida  Keys 
National  Marine  Sanctuary.  This 
settlement  is  entered  into  by  the  Parties 
pursuant  to  section  312  of  the  National 
Marine  Sanctuaries  Act  (NMSA),  16 
U.S.C.  §1431  etueq. 

Propoaad  Action 

Notice  is  hereby  given  that  on 
November  22.  1997  a  settlement  has 
been  entered  into  between  the  Parties  to 
resolve  claims  against  the  University  of 
Miami  and  the  R/V  COLUMBUS  ISEUN 
for  destruction  or  loss  of.  or  injury  to, 
Sanctuary  resources  pursuant  to  section 
312  of  the  NMSA,  as  amended,  as  a 
result  of  the  August  10  to  12. 1994, 
grounding  of  the  RA^  COLUMBUS 
ISEUN  in  the  Looe  Key  National  Marine 
Sanctuary.  The  Agreement  provides  for 
cash  payments  to  NOAA  for 
implementation  of  structural  and 


biological  restoration  of  the  grounding 
site,  compensatory  restoration,  and  long 
term  monitoring,  and  to  reimburse 
NOAA  for  damaia  ■mannwnt  coats  and 
emergency  respoDM  coati  Ineuiiad  by 
NOAA. 

A.  Cash  Payments 

(1)  The  University  of  Miami  shall  pay 
to  NOAA,  two  million  and  nine 
hundred  thousand  dollars 
($2,900,000.00).  This  sum  will  pay  for 
the  implementation  of  restoration, 
monitoring,  damage  assessment  costs, 
compensatory  restoration  for  interim 
losses  of  sanctuary  resources,  permitting 
and  environmental  compliance  costs,  as 
a  result  of  the  ISELIN  grounding.  (2)  The 
amount  identified  in  A.  (1)  above  is  in 
addition  to  payment  already  received  by 
NOAA  from  the  University  of  Miami  in 
the  amounts  of:  (a)  Two  hundred 
thousand  dollars  ($200,000)  in  civil 
penalties:  (b)  one  hundred  and  forty  six 
thousand,  forty  seven  dollars  and  sixty 
cents  ($146,047.60):  and  one  hundred 
and  fourteen  thousand,  ninety  nine 
dollars  and  seventy-seven  cents 
($114,099.77)  for  response  and  damage 
assessment  costs;  and  (c)  six  hundred 
thousand  dollars  ($600,000.00)  for 
restoration  planning. 

B.  Use  of  Funds 

(1)  Restoration  of  Natural  Resources. 
Funds  received  by  NOAA  identified  in 
A.(l)*above  will  be  used  for  (a) 
structural  and  biological  restoration  of 
coral  reef  injured  at  the  grounding  site, 
(b)  biological  monitoring,  (c)  off-site 
compensatory  restoration,  and  (d) 
project  management  and  oversight. 
Restoration  activities  at  the  grounding 
site  will  include:  (i)  Stabilizing  the 
underlying  physical  structure  of  the 
coral  reef  habitat:  (ii)  re-creating  the 
physical  structure  of  the  coral  reef 
habitat:  and,  (iii)  enhancing  the  rate  of 
recovery  of  the  biological  community 
through  the  transplantation  of  coral, 
sponges,  and  sea  tans.  Biological 
monitoring  will  be  used  to  evaluate  the 
effectiveness  of  the  restoration  at  the 
sita  and  design  any  mid-course 
corrections  to  those  restoration 
measures.  Off-site  compensatory 
restoration  projects  will  be  designed  to 
enhance  the  long-term  health  of  the 
coral  reefs.  The  projects  will  include 
field  and  lab-based  methods  for 
enhancing  the  recovery  rates  of  coral 
and  other  benthic  invertebrates  through 
the  transplantation  and  culture  of  corals 
and  benethic  invertebrates.  Projects  also 
will  be  designed  to  minimize  the  risk  of 
future  major  vessel  groundings  in  the 
vicinity  of  coral  reef  habitats. 

(2)  liestoration  of  Cultural  Resources. 
Artifacts  which  were  dislodged  by  the 


vessel  during  the  grounding  and 
subsequent  rubble  and  ship  debris 
removal  activities  have  been  conserved 
by  NOAA.  The  parties  agree  that  NOAA 
shall  be  the  permanent  custodian  and 
conservator  of  the  cultural  resources. 
Funds  received  from  the  University  will 
reimburse  NOAA  for  costs  incurred  to 
conserve  the  artifacts  as  well  as  to        « 
ensure  long-term  curation. 

(3)  Reimbursement  of  Costs  Incurred 
by  the  Government.  Funds  identified  in 
A.(2)  above  will  be  used  to  reimburse 
NOAA  for  costs  incurred  for  emergency 
response  activities  during  the 
grounding,  nibble  and  ship  debris 
removal,  and  damage  assessment  costs. 

Public  Conunent 

NOAA  will  receive  comments  bom 
the  public  on  the  settlement  agreement 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication.  Comments  on 
the  settlement  agreement  should  be 
addressed  to  Sharon  Shutler,  Office  of 
General  Counsel  for  Natural  Resources, 
NOAA.  1315  East- West  Highway, 
SSMCi3,  Silver  Spring,  MD  20910- 
3282. 

EfbctiTe  Date  of  the  Agreement 

The  effective  of  the  setUement 
agreement  will  be  upon  completion  of 
the  public  comment  period,  notification 
to  the  University  from  NOAA  that  it  has 
accepted  the  settlement  agreement,  and 
payment  by  the  University  to  NOAA  of 
S2.9  million.  Payment  from  the 
University  will  be  made  within  15  days 
of  receipt  of  such  notice. 

For  Further  Information  Contact: 
Copies  of  the  setUement  agreement  may 
be  obtained  from  Harriet  Sophar, 
Sanctuaries  and  Reserves  Division. 
National  Ocean  Service,  NOAA. 
SSMOM.  11th  floor.  1305  East- West 
Highway,  Silver  Spring.  MD  20910;  or 
Billy  Causey,  Marathon  office  of  the 
Florida  Keys  National  Marine 
Sanctuary,  P.O.  Box  500368,  5550 
Overseas  Highway,  Main  House, 
Marathon.  FL  33050. 

Dated:  November  22, 1997. 
Monica  MMliaa, 

Genera/  Counsel,  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce. 
IFR  Doc.  97-31854  Filed  12-4-97;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcamant  of  Import  Limits  for 
Certain  Wool  TaxtUa  Products 
Producad  or  Manufactured  in  ttw 
Former  Yugoslav  RapuMie  of 
Macedonia 

I3ecember  1, 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist. 
Office  of  Textiles  and  Af  parel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPf>t^yHENTARY  INFORMATION: 

Antbority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  Bilateral  Textile  Agreement  of 
November  7, 1997  between  the 
Governments  of  the  United  States  and 
the  Former  Yugoslav  Republic  of 
Macedonia  establishes  limits  for  certain 
wool  textile  products,  produced  or 
manufactured  in  the  Former  Yugoslav 
Republic  of  Macedonia  and  exported 
during  the  period  January  1 ,  1998 
through  December  31,  1998. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1998  limits.  The  limits  for 
Categories  434,  435  and  443  have  been 
reduced  for  carryforward  applied  in 
1997. 

These  limits  may  be  revised  if  the 
Former  Yugoslav  Republic  of 
Macedonia  becomes  a  member  of  the 
World  Trade  Organization  (WTO)  and 
the  United  States  applies  the  WTO 
agreement  to  the  Former  Yugoslav 
Republic  of  Macedonia. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Roister  notice  61  FR  66263. 
published  on  December  17, 1996). 
Information  regarding  the  1998 


CORRELATION  will  be  published  in  the 
Tederal  Ragister  at  a  later  date. 
IVoy  H.  Crflrii, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

CommittBe  for  the  ImpJementation  of  Textile 
Agreements 

December  1, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854):  Executive  Order 
11651  of  March  3, 1972,  as  amended:  and  the 
Bilateral  Textile  Agreement  of  Movember  7, 
1997  between  the  Governments  of  the  United 
States  and  the  Former  Yugoslav  RepubUc  of 
Macedonia,  you  are  directed  to  prohibit, 
effective  on  January  i,  1998,  entry  into  tlie 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  textile  products  in  the  following 
categories,  produced  or  manufactured  in  the 
Former  Yugoslav  Republic  of  Macedonia  and 
exported  during  the  period  beginning  on 
January  1, 1998  extending  through  December 
31, 1998.  in  excess  of  the  following  levels  of 
restraint- 


Category 

Twelve-month  limit 

433. 
434. 
435. 
443  . 

„ 

20,400  dozen. 
9,575  dozen. 
25,638  dozen. 
157  987  numbers. 

448 

61 .200  dozen 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  current  bilateral 
agreement  between  the  Govenunents  of  the 
United  States  and  the  Former  Yugoslav 
Republic  of  Macedonia. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  September  11, 1996)  to  the 
extent  of  any  vmBlled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

These  limits  may  be  revised  if  the  Former 
Yugoslav  Republic  of  Macedonia  becomes  a 
member  of  the  World  Trade  Organization 
(WTO)  and  the  United  SUtes  applies  the 
WTO  agreement  to  the  Former  Yugoslav 
Republic  of  Macedonia. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C553{aKl). 

Sincerely, 

Troy  R  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(Doa97-31885  Filed  12-4-97;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcamant  of  Import  ftestraint 
Limits  for  Certain  Cotton,  Wool  and 
Man  Made  Hbar  Taxtilaa  and  Taxtila 
Producta  and  Silk  Bland  and  Otttar 
VagaMMa  Hliar  Apparel  Producad  or 
Manutecturad  in  ttia  Ptrilippinaa 

December  1, 1997. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits.  "* 

EFFECTIVE  DATE:  January  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
calU202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPI^MENTARY  INFORMATION: 

Authority:  Section  204  of  tlie  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854): 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  Philippines  and  exported  during  the 
period  January  1, 1998  through 
December  31, 1998  are  based  on  limits 
notified  to  the  Tejctiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

Pursuant  to  the  provisions  of  the  ATC, 
the  second  stage  of  the  integration 
commences  on  January  1, 1998  (see  60 
FR  21075,  published  on  May  1,  1995). 
Accordingly,  certain  previously 
restrained  categories  may  have  been 
modified  or  eliminated  and  certain 
limits  may  have  been  revised,  integrated 
products  will  no  longer  be  subject  to 
quota.  CITA  has  informed  the 
Philippines  of  its  intent  to  continue  the 
bilateral  visa  arrangement  for  those 
products. 

In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1998  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
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Federal  Register  notice  61  FR  66263, 
published  on  December  17.  1996).  Also 
see  62  FR  51832,  published  on  October 
3, 1997.  Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb. 

Chainnan,  Committee  for  the  Impleirentation 
of  Textile  Agreements. 

Coaunittae  for  the  ImplunanUtioii  of  Textile 
Af^eements 
December  1.1997. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  PursuaxiAto  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  IBM);  Executive  Order 
11651  of  March  3, 1072.  as  amended;  and  the 
Uruguay  Round  Agnement  on  Textika  and 
Clothing  (ATC).  you  are  directed  to  prohibit. 
efEactive  on  January  1. 1998.  entry  into  the 
United  States  for  consumption  and 
withdrawal  ftom  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textiles 
and  textile  products  and  silk  blend  and  other 
vegeUble  fiber  apparel  in  the  following 
categories,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  beginning  on  )anuary  1.  1998 
and  extending  tluough  December  31. 1998,  in 
excess  of  the  following  levels  of  restraint: 


Caiegofy 


Levete  in  Group  I 

237 

331/631  -.... 

333/334 


OwO  ....■•••••••>•••■•■ 

338/339 

340/640 

341/641  . 

345 

O^  t  /«9^0  ••••••■■•••! 

350 

351/651  

352/652 .». 

35»-C/659-C« 

431  

433 - 

443 

445/446 ». 

447  

Oi^9   •><••••■•••••••••• 

634  — 

635 

636  ....„ 

638/639 

643 ,. 

645/646 

647«48 

649 „».™... 

650 •••••»—••< 

ODV*    H*    .MeeMee** 

o^>    •>«••■•■  •*•■■•••■< 


Twetve-month  restraint 
Ninil 


1.778,722  dozen. 

5,760.064  dozen  pairs. 

278,639  dozen  ol 
which  not  more  than 
40,002  dozen  shall 
be  in  Category  333. 

181.366  dozen 
660.007  dozen. 
2,205.492  dozen. 

979.367  dozen. 
883.755  dozen. 
570.873  dozen. 
170.005  dozen. 
2.000,023  dozen. 
150,499  dozen. 
622,650  dozen. 
2,445,309  dozen. 
845,963  kilograms. 
170.585  dozen  patrs. 
3,359  dozen. 
40,616  numbers. 
27,742  dozen. 
7.713  dozen. 
36.784  dozen. 
456.391  dozen. 
347,263  dozen 
1.720.018  dozen. 
2.265.641  dozen. 
878,616  numtiers. 
754.665  dozen. 
1,206,794  dozen. 
7.616.022  dozen. 
107.717  dozen 

1.41 7.273  kilograms. 
940.051  dozen. 


Twatve-montti  raalnini* 

Category 

bnH 

Group  II 

200-227.  300-326, 

189.927.480  squere 

332,  359-0  »,  360. 

•nelere  equiwiient. 

361.362.363. 

3»-6*.  369-0*. 

400-414.  434- 

438.  440.  442. 

444.  448.  459pt. «. 

484.  469pt.  '.  600- 

611.613-629, 

^ 

644.  659-0".  666. 

669-0».  670-O">. 

831,833-838, 

840-846.  850-858 

wwl860pt«\asa 

group. 

Subtevel  in  Group  II 

361    « 

1,901.046  nunit)efs. 

360-S 

430.919  kilograms. 

604 „     

2.015.470  kilograms. 

611  - 

5.705.190  square  me- 

ters. 

'Category  359-C:  only  HTS  numbers 
6103.42^5,  6103.49.8034.  6104.62.1020, 
6104.60.8010,  6114.20.0048.  6114.20.0052. 
6203.42.2010.  6203.42.2090,  6204.62.2010, 
6211.32.W10,  6211.32.0025  and 

6211.42.0010;    Category    659-C:    only    HTS 


numbers        6103.23.0055, 
6103.43.2025,    6103.49.2000, 


only 
6103.43.2020. 
6103.49.8038. 
6104.69.1000. 
6114.30.3054. 
6203.49.1010. 
6204.69.1010. 
6211.33.0017 


6104.63.1020,  6104.63.1030, 
6104.60.8014,  6114.30.3044. 
6203.43.2010.  6203.43.2090. 
6203.49.1090.  6204.63.1510. 
621010.9010.  6211.33.0010. 
and  6211.43.0010 

2  Category  659-H:  only  HTS  numtiers 
6602.00.9030.  6504.00.9015,  6504.00.9060. 
6505.90.5090.  6505.90.6090.  6505.90.7090 
and  6505.90.8090. 

3  Category  359-0:  all  HTS  numbers  except 
6103.42.2025.  6103.49.8034,  6104.62.1020, 
6104.69.8010,  6114.20.0048,  6114J20.0052. 
6203.42.2010,  6203.42.2090,  6204.62.2010. 
6211.32.0010  6211.32.0025,  6211.42.0010 
(Category  359-C);  and  6406.99.1550  (359pL). 

^Category  369-8:  only  HTS  number 
6307.102005. 

» Category  369-0:  all  HTS  numbers  except 
6307.10.2005  (Category  369-8); 

5601.101000,  560121.()(»0.  5701.90.1020. 
5701.90.2020,  5702.10.9020,  5702.39.2010 
5702.49.1020.  5702.49.1080,  5702.59.1000. 
5702.99.1010  5702.99.1090,  5706.00.2020 
and  6406.107700  (Category  360pt.). 

"Category  459pt.:  aM  HTS  numbers  except 
6405.20l0i0,  6405.20.6060,  6405.20.6090, 
6406.99.1505  and  6406.99.1560. 

'Category  469pL:  all  HTS  numbers  except 
5601.29.0(00,  5603.94.1010  and 

6406.10.9020. 

"Category  659-0:  all  HTS  numbers  except 
6103.23l065.  6103.43.2020,  6103.43.20K. 
6103.49.2000,  6103.49.8038.  6104.63.1020. 
6104.63.1030,  6104.69.1000.  6104.60.8014. 
6114.30.3044,  6114.30.3054.  6203.43.2010. 
6203.43.2090.  6203.49.1010.  6203.49.1000. 
6204.63.1510.  6204.69.1010.  6210.109010. 
6211.33.0010.  6211.33.0017.  6211.43.0010 
(Cetegory  659-C):  6502.00.9030. 

6604.00.9015.  6504.00.9060.  6505.90.5090, 
6605.90.6090,  6505.90.7090,  6505.90.8090 
(Category  659-H);  6406.99.1510  and 
.1540  (Category  659pt). 


*  Category  669-0:  aH  HTS  numt)ers  except 
6306.32.0010.  6305.32.0020.  6305.33.0010, 
6305.33.0020,  6305.39.0000  (Category  669- 
P);  5601.10.2000,  560122.0090. 

5607.49.3000.  5607.50.4000  and 

6406.10.9040  (Category  669pt.). 

'0  Category  670-O:  alt  HTS  numbers  except 
4202.12Jro6.  4202.12.8070,  4202.92.3020. 
4202.92.3030  and  4202.92.9025  (Category 
670-L). 

"Category  859pt.:  only  HTS  numbers 
6115.19!S>40.  6117.10.6020.  6212.10.5030. 
6212.10.9040.  6212.200030.  6212.30.0030. 
6212.90.0090.  6214.10.2000  and 

6214.90.0090. 

The  limits  set  forth  above  are  sub^t  to 
adjiMtment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notiHed  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  chaiged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  29, 1996)  to  the    • 
extent  of  any  unfilted  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limiu  set 
forth  in  this  directive. 

Products  for  integration  in  1998  listed  in 
the  Federal  Register  notice  published  on 
May  1, 1995  (60  FR  21075)  which  are 
exported  during  1997  shall  be  charged  to  the 
applicable  Umits  to  the  extent  of  any  unfilled 
balances.  After  lanuary  1, 1998,  should  those 
unfilled  balances  be  exhausted,  such 
products  shall  no  longer  be  charged  to  any 
limit,  due  to  integration  of  these  products 
into  GATT  1994. 

OTA  has  informed  the  Philippines  of  its 
intent  to  continue  the  bilateral  visa 
arrangement  for  those  products.  An  export 
visa  will  continue  to  be  required,  if 
applicable,  for  products  integrated  on  and 
after  January  1. 1998.  before  entry  is 
permitted  into  the  United  States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  Call  within  the  foreign  aSurs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  97-31884  Filed  12-4-97;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjilistfnent  of  Import  Limits  for  Certain 
Cotton.  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetat>le  Rber  Textile 
Products  Produced  or  Manufactured  in 
Sri  Lanka 

December  1, 1997. 

AQENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


64363 


EFFECTIVE  DATE:  December  8, 1997. 

F0«  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeCrande,  International  Trade 
Specialist,  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-o]}enings.  call 
(202) 482-3715,       • 

SUPPLEMENTARY  INFORMATION: 

Anthority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854):  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carryforward.  In  a 
previous  notice.  Category  369-S  was 
reduced  for  swing  to  Categories  352/ 
652.  That  reduction  to  (Category  369-S 
is  being  cancelled  and,  instead,  the  limit 
for  Category  840  is  being  reduced  to 
account  for  the  swing  to  Categories  352/ 
652.  As  a  result,  the  1997  adjusted  limit 
for  Categories  352/652  remains 
unchanged. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  61  FR  68246,  published  on 
December  27, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 


implementation  of  certain  of  their 

provisions. 

Troy  H.  Cribb. 

Chairman.  Committee  fca^  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  1, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  WashinOon.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  20. 1996.  by  the 
Ctiairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  period  which  began  on 
January  1, 1997  and  extends  through 
December  31, 1997. 

EfliBctive  on  December  8, 1997,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under-the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


314 


363 

369-0* 
369-83 
840 


Adjusted  twelve-month 
limit  ^ 


5,198,149  square  me- 
ters. 
10,648,762  numbers. 
523,786  kilograms. 
889,698  kilograms. 
148.203  dozen. 


^The  limits  have  not  been  adjusted  to  ac- 
count lor  any  imports  exported  after  December 

04     1QQA 

^  l9*«95?y    369-0:    only    HTS    numbers 
^^&  «°2^1.0005  and 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afCiirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 

Sincerely. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  97-31882  Filed  12-4-97;  8:45  am] 
BNJJNO  COOE  351(MM-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Oanial  of  Parttoipatlon  in  the  Special 
Access  Program 

December  1. 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  denying  the 


right  to  participate  in  the  Special  Access 
Progam. 

EFFECTIVE  DATE:  December  1, 1997. 
FOR  FURTHER  MPORMATKM  CONTACT:  Lori 
E.  Mennitt.  Intematioiul  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Coounerce. 
(202)  482-3400. 

8UPPLEMBITARY  INFORMATION: 

Anthority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CTTA)  has  determined  that  Quitman 
ManuCscturing  Company  (C^tman)  has 
violated  the  requirements  for 
participation  in  the  Special  Access 
Program,  and  has  suspended  Quitman 
from  participation  in  the  Program  for 
the  period  December  1, 1997  through 
February  28,  1998. 

Through  the  letter  to  the 
Conmiissioner  of  Customs  published 
below.  CITA  directs  the  Commissioner 
to  prohibit  entry  of  products  imder  the 
Special  Access  Program  by  or  on  behalf 
of  Quitman  during  the  period  December 
1, 1997  through  February  28, 1998.  and 
to  prohibit  entry  by  or  on  behalf  of 
Quitman  under  the  Program  of  products 
manufactured  from  fabric  exported  from 
the  United  States  during  that  period. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11. 1986;  52  FR 
26057.  published  on  July  10, 1987;  54 
FR  50425.  published  on  December  6, 
1989;  and  62  FR  49206.  published  on 
September  19, 1997. 
Troy  H.  Cribb, 

Chairman.  Coirunittee  for  the  Implementation 
of  Textile  Agreements. 

Qommittee  for  the  Implementatioa  of  Textile 
Agreements 

December  1, 1997. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 
for  the  Implementation  of  Textile  Agreements 
has  suspended  the  Quitman  Manufacturing 
Company  (Quitman)  &om  participation  in  the 
Special  Access  Program  for  the  period 
December  1.  1997  throgh  February  28. 1998. 
You  are  therefore  directed  to  prohibit  entry 
of  products  under  the  Special  Access 
Pnigram  by  or  on  behalf  of  Quit4ftn  during 
the  period  December  1, 1997  through 
February  28.  1998.  You  are  further  directed 
to  prohibit  entry  of  products  under  the 
Special  Access  Pro-am  by  or  on  behalf  of 
Quitman  manufactured  from  fabric  exported 
from  the  United  States  during  the  period 
December  1, 1997  through  February  28, 1998. 
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Sincerely. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  DOC.B7-31883  Filed  12-4-97:  S:45  un| 
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OEPARTMENi:^  DEFENSE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Syatem  of 
Records 

AGENCY:  OfTice  of  the  Secretary.  DoO 
action:  Notice  to  Add  a  System  of 
Records. 


The  OfBce  of  the  Secretary 
proposes  to  add  a  system  of  records 
notice  to  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974.  (5  U.S.C.  552a).  as  amended.  The 
system  is  identified  as  DMA  08.  Health 
Affairs  Survey  Data  Base. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
January  5.  1998  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  OSD 
Privacy  Act  Coordinator,  Washington 
Headquarters  Services.  Correspondence 
and  Directives  Directorate.  Directives 
and  Records  Division.  1155  Defense 
Pentagon.  Washington.  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Bosworth  at  (703)  695-0970  or 
DSN  225-0970. 

SUPPtEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  systems  of  records 
notices  subject  to  the  Privacy  Act  of 
1974.  (5  U.S.C.  552a).  as  amended,  have 
been  published  in  the  Federal  Ragistsr 
and  are  available  from  the  addren 
above. 

The  proposed  system  report,  as 
requircKl  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974.  as  amended,  was 
submitted  on  November  21,  1997.  to  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  anil 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals.'  dated  February  8,  1996. 
(February  20.  1996.  61  FR  6427). 

Dated:  November  ,  1997. 

A/temole  OsD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DHA  OS 


Health  AfEairs  Survey  DaU  Base. 


fYSTfM  location: 

-  Primary  location:  Directorate  of 
Information  Management,  Fort  Detrick, 
MD  21702-5020. 

Secondary  locations:  Survey 
distribution  and  response  tracking  files 
are  located  at  the  contractor  facilities. 

Survey  result  data  files  are  located  at 
the  OfHce  of  the  Assistant  Secretary  of 
Defense  (Health  A£Eairs),  the 
Commanders  and  Intermediate 
Commanders  of  the  Services  Medical 
Treatment  Facilities,  the  Surgeons 
General  of  the  Military  Services  and 
Regional  Managers  of  TRICARE 
facilities.  The  addresses  for  the 
secondary  locations  may  be  obtained 
from  the  Deputy  Assistant  Secretary  of 
Defionse  (Health  Budgets  and  Programs), 
Five  Skyline  Place.  Suite  810,  5111 
Laesburg  Pike,  Falls  Church,  VA  22041- 
3206. 

CATCOOnCS  Of  mOtVKXJALS  COVERED  BY  THE 
8VSTEM: 

Annual  Beneficiary  Survey: 
Individuals  eligible  for  health  care 
under  Title  10  (including  active  duty 
personnel,  reserve  personnel  and  their 
family  members  (dependents);  retired 
Armed  Forces  personnel  and  their 
family  members;  surviving  dependents 
of  deceased  active  duty  and  retired 
personnel;  and  certain  others  including 
individuals  and  their  dependents 
affiliated  with  the  U.S.  Coast  Guard, 
U.S.  Public  Health  Service  and  the 
National  Oceanic  and  Atmospheric 
Administration. 

Customer  Satisfaction  Survey:  Active 
duty  members  of  the  Armed  Forces, 
civilian  personnel,  and  contract 
{Mrsonnel  serving  as  health  care 
providers  for  individuals  eligible  for 
health  care  under  Title  10  in  military 
medical  and  dental  treatment  facilities 
and  other  treatment  settings. 

CATCOONKS  OF  RECORDS  M  THE  SYSTEM: 

Annual  Beneficiary  Survey:  Name, 
rank,  age,  gender,  race,  address,  sponsor 
Social  Security  Number  and  family 
member  prefix  code  of  individuals  who 
will  be  surveyed;  verification  that  a 
survey  has  been  completed  and  returned 
by  the  individual;  and  response  data 
firom  the  completed  surveys. 

Customer  Satisfaction  Survey: 
Medical  and  dental  care  provider  name, 
provider  type,  specialty  and  rank; 
medical  treatment  facility,  and  clinic 
where  care  was  provid^;  and  response 
data  from  the  completed  surveys. 

AUTHORTY  FOR  MAaiTENANCE  OF  THE  SYSm: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  138.  Assistant 
Secretaries  of  Defense;  10  U.S.C.  1071 
(NOTE);  10  U.S.C.  Chapter  55;  and  E.O. 
9397  (SSN). 


FURF06E(S): 

Annual  Beneficiary  Survey:  The 
survey  collects  information  concerning 
beneficiary  attitudes,  perceptions,  and 
opinions  about  their  individual  health 
and  health  care  (includii^  access  to 
care,  health  status,  use  of  care, 
familiarity  with  programs  and  services 
available,  and  satisfaction  with  care 
received)  in  order  to  assess,  plan, 
evaluate,  and  improve  quality, 
efficiency,  convenience  and  cost 
effectiveness  of  health  care  services. 
This  process  includes  analyses  of 
information  related  to  special  interest 
health  care  subjects,  including  health 
status,  in  order  to  validate  current  and/ 
or  forecast  future  health  care  needs  or  to 
implement  plans  in  response  to  new 
health  care  requirements.  Retaining 
beneficiary  specifics  allows  for 
individual  follow-up  to  improve 
response  rates;  scientific  analysis  of  the 
data;  and  to  validate  survey  responses 
by  comparing  responses  to  independent 
sources  of  data. 

Customer  Satisfaction  Survey:  The 
survey  collects  information  concerning 
beneficiary  attitudes,  perceptions,  and 
opinions  about  healtfi  care  provided 
during  specific  visits  (including  access 
to  care,  quality  of  care,  satisfaction  with 
how  care  was  delivered,  satisfaction 
with  the  specific  care  provider,  and 
satisfaction  with  care  received]  in  order 
to  assess,  plan,  evaluate,  and  improve 
quality,  efficiency,  convenience  and 
cost  effectiveness  of  health  care 
services.  This  process  includes  analyses 
of  information  related  to  special  interest 
health  care  subjects,  including  health 
status,  in  order  to  validate  current  and/ 
or  forecast  future  health  care  needs  or  to 
implement  plans  in  response  to  new 
health  care  requirements.  Specific  care 
provider  information  is  analyzed  in 
order  to  alert  medical  authorities  to 
potential  problem  areas  where 
additional  educational  and  corrective 
measures  may  be  required  in  order  to 
improve  customer  satisfaction. 

ROUTWIE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
may  specifically  be  disclosed  outside 
the  DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  S52a(b)( 3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 


POUOES  AND  PRACTICES  FOR  STORMQ, 
RURMWSRi,  ACCESSING.  RETAaWQ.  AND 
DMPOeaiO  OF  RECORDS  IN  THE  SYSTEM: 

storaqe: 

Electronic  records  stored  on  magnetic 
and/or  optical  media. 

RETRKVABIUTY: 
Annu{il  Beneficiary  Survey: 

1.  Beneficiary  Records:  Records  of 
beneficiaries  who  have  or  have  not 
responded  to  the  survey  may  be 
retrieved  by  patient  identifiers  such  as 
name,  address,  sponsor  Social  Security 
Number,  family  member  prefix  code, 
and  demographic  categories  such  as  age. 
sex,  military  rank  group  (officer/ 
enlisted/civilian). 

2.  Response  Records:  Survey  data  is 
normally  retrieved  using  demographic 
or  other  non-personalized  elements. 

3.  The  beneficiary  and  response 
records  contain  a  randomly  generated 
code  which  permits  the  identification  of 
the  survey  respondent. 

Customer  Satisfaction  Survey: 

1.  Beneficiary  Records:  Records  of 
beneficiaries  who  have  been  mailed  a 
survey  may  be  retrieved  by  name  and 
address,  but  the  beneficiary  identifying 
personal  data  is  deleted  20  days  after 
the  mailing  of  the  survey  when  follow- 
up  correspondence  (a  reminder)  is  sent 
to  all  individuals  being  surveyed. 

2.  Response  Records:  Records  of  care 
providers  who  fiimished  care  at  a 
specific  focility/clinic  may  be  retrieved 
only  by  the  {acility/clinic  commander 
by  name,  rank  (if  military),  provider 
type  (e.g.,  physician,  clinical  nurse,  etc.) 
and  specialty  (e.g.,  pediatrician. 

SAFEGUARDS: 

Media  at  the  primary  location  are 
stored  in  a  locked  cage  in  a  controlled 
access  area  when  not  in  use;  when 
maintained  at  the  contract  location, 
media  are  stored  in  cabinets  or  storage 
areas  when  not  being  used  and  are 
placed  in  a  locked  container  or  space 
within  a  building  that  is  secured  after 
hours.  Result  data  that  includes  patient 
or  provider  identification  is  maintained 
in  locked  storage  cabinets  or  locked    ' 
areas  in  buildings  that  are  secured  after 
hours.  Only  authorized  personnel  who 
have  received  Privacy  Act  training  are 
permitted  access  to  information  in  the 
system. 

Specific  instructions  are  provided 
MTF  comiQanders  on  the  safeguards 
required  in  handling  and  mnintninii^g 
Customer  Satis&ction  Survey 
information. 

RETBinON  AND  0ISP08AL: 

Hard  copy  surveys  are  destroyed  after 
the  information  contained  in  survey 
responses  is  entered  into  a  computer 
system. 
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Annual  Beneficiary  Survey:  Data  files 
with  beneficiary  specifics  and  results 
will  be  retained  until  an  appraisal  and 
schedule  is  obtained  from  the  National 
Ajchives  and  Records  Administration. 

Customer  Satisfaction  Survey:  Data 
files  with  results  and  provider  specifics 
will  be  retained  until  an  appraisal  and 
schedule  is  obtained  from  the  National 
Archives  and  Records  Administration. 

SYSTBi  MANAOER(S)  AND  ADDRESS: 

Deputy  Assistant  Secretary  of  Defense 
(Health  Budgets  and  Programs),  Five 
Skyline  Place,  Suite  810.  5111  Leesburg 
Pike,  Falls  Church.  VA  22041-320Q. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Deputy 
Assistant  Secretary  of  Defense  (Health 
Budgets  and  Programs)/Program  Review 
and  Evaluation.  Five  Skyline  Place. 
Suite  810,  5111  Leesbuig  Pike.  Falls 
Church,  VA  22041-3206. 

Ann  ual  Beneficiary  Survey:  A 
beneficiary  should  provide  fiiU  name, 
sponsor's  Social  Security  Number, 
family  member  prefix,  and  current 
address  and  telephone  number  of  the 
individual. 

Customer  Satisfaction  Survey:  A 
health  care  provider  shoald  provide 
name,  current  address,  telephone 
number,  and  name  of  the  medical 
facility  and  clinic  should  be  supplied. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  Deputy  Assistant  Secretary  of 
Defense  (Health  Budgets  and  Programs). 
Five  Skyline  Place,  Suite  810,  5111 
Leesburg  Pike,  Falls  Church.  VA  22041- 
3206. 

Annual  Beneficiary  Survey:  A 
beneficiary  should  provide  full  name, 
sponsor's  Social  Security  Number, 
family  member  prefix,  and  current 
address  and  telephone  number  of  the 
individual. 

Customer  Satisfaction  Survey:  A 
health  care  provider  should  provide 
name,  current  address,  telephone 
number,  and  name  of  the  medical 
facility  and  clinic  should  be  supplied. 

CONTESTMQ  RECORD  PROCEDURES: 

The  OSD  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 


RECORD  SOURCE  CATGQORKS: 

Sources  include  Services  medical  and 
dental  treatment  facilities  and  facilities 
contracted  by  DoD  to  perform  medical 
care  for  Military  members,  former 
members  and  dependents!  Survey 
information  is  provided  by  the 
individual  patient  or  a  parent  or 
guardian  of  the  individual  patient 
Demographic  information  that  may  be 
related  to  the  patient  is  provided  by  the 
Defense  Enrollment  Eligibility  Reporting 
System  (DEERS),  the  Ambulatory  Data 
System  (ADS),  and  the  Composite 
Health  Care  System  (CHCS). 

EXEMPTIONS  CLABfKD  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  97-31866  Filed  12-4-97;  8:45  ami 

■UJNQ  CODE  SOOO-«»-F 


DEPARTMEf«T  OF  DEFENSE 

Corps  of  Engineers,  Department  of  ttie 
Army 

AvailabHIty  of  ttte  Draft  Environmwital 
Impact  Statement  PEIS)  for  tfie 
Proposed  Rio  Saiado  EnvironnfientaT 
Restoration,  Salt  River  and  Indian 
Band  Wash,  Citias  of  Pfioanix  and 
Tempo.  Maricopa  County,  AZ 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
Los  Angeles  District,  EKDD. 
ACTION:  Notice  of  availability. 


StJMMARY:  The  U.S.  Army  Corps  of 
Engineers  has  prepared  a  Draft 
Environmental  Impact  Statement  and  a 
Feasibility  Report  for  the  Proposed  Rio 
Saiado  Environmental  Restoration 
which  will  restore  native  type  habitat 
along  a  five  mile  stretch  of  the  Salt  River 
in  downtown  Phoenix,  and  along  lower 
Indian  Bend  Wash,  and  along  the  Salt 
lUver  upstream  and  downstream  of 
Tempe  Town  Lake  in  the  Qty  of  Tempe. 
The  proposed  project  will  restore  550 
acres  in  the  Phoenix  reach  and  150  acres 
in  Tempe.  In  the  Phoenix  Reach,  a  200 
foot  wide  incised  low  flow  channel  will 
be  constructed  in  the  river  bottom  to 
carry  storm  flows  of  less  than  the  ten 
year  event.  The  low  flow  channel  will 
contain  four  pools  connected  by  a 
perennial  stream  which  will  stretch  for 
2.5  miles,  as  well  as  51  acres  of  aquatic 
strand  habitat.  In  addition  to  the  low 
flow  chaimel  the  project  calls  for  the 
establishment  of  58  acres  of  wetland 
marsh.  99  acres  of  cottonwood/willow 
riparian  habitat,  and  130  of  mesquite 
upland  on  the  benches,  banks  and 
overbanks  of  the  river  channel. 
Irrigation  water  for  the  habitat  will  be 
supplied  from  the  shallow  aquifer 
through  six  wells  located  on  both  banks 
of  the  river.  The  proposed  project  would 
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also  include  the  construction  of 
maintenance  roads  along  the  river 
channel,  which  would  also  serve  as 
recreational  trails.  Three  park  areas  are 
plaiued  for  construction  on  the 
overhanks  of  the  channel  to  serve  as 
public  gateways  to  the  river. 

In  the  Tempe  Reach  the  proposal  is  to 
supply  water,  from  on  existing  well,  to 
Indian  Bend  Wash  at  McKelUpe  Reail. 
allow  the  water  to  flow  downs! leem  to 
a  point  just  above  the  confluence  with 
the  Salt  River,  where  it  will  be  piped  by 
gravity  flow  to  a  location  just  above  the 
upstream  dam  to  Tempe  Town  Lake. 
The  water  will  pond  across  the  Salt 
River,  and  will  be  pumped  out  on  the 
south  bank,  and  piped  downstream  past 
the  Town  Lake,  where  it  will  be 
reintroduced  to  the  Salt  River.  The 
habitat  to  be  established  in  the  Tempe 
reach  consists  of  50  acres  of  aquatic 
strand.  16  acres  of  wetland  marsh,  20 
acres  of  cottonwood/willow.  and  30 
acres  of  mesquite  upland. 

The  proposed  project  is  expected  to 
have  significant  twneficial 
environmental  impacts.  Restoring  native 
riparian  and  wetland  vegetation  to  the 
Salt  River  is  expected  to  beneHt  several 
native  wildlife  species  and  threatened 
and  endangered  species.  No  long-term 
adverse  ecological  or  environmental 
health  effects  are  expected  due  to  the 
proposed  environmental  restoration.  No 
significant  impacts  are  expected  to 
occur. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  Draft 
Feasability  Report  contact  Mr.  Mike 
Ternak,  U.S.  Army  Corps  of  Engineers. 
Los  Angeles  District,  Attn:  CESPL-PD- 
WC.  3636  N.  Central  Avenue.  Phoenix 
AZ  85012-1936  at  (602)  640-2003.  and 
for  information  on  the  DEIS.contact  Mr. 
Alex  Watt.  U.S.  Army  Corps  of 
Engineers.  Los  Angeles  District.  Attn: 
CESPL-PD-RQ.  P.O.  Box  532711.  Los 
Angeles  CA  90053  at  (213)  452-3860. 

SUPPlfMENTARY  INFORMATION:  The  Army 
Corps  of  Engineers  has  prepared  a  DEIS 
^    to  assess  the  environmental  effects 

associated  with  the  profMsed  Rio  Salado 
environmental  restoration.  The  public 
will  have  the  opportunity  to  comment 
on  this  analysis  before  any  action  is 
taken  to  implement  the  proposed  action. 

Scoping:  The  Army  Corps  of 
Engineers  conducted  two  scoping 
meetings  prior  to  preparing  the 
Environmental  Impact  Statement  to  aid 
in  determining  the  significant 
environmental  issues  associated  with 
the  proposed  action.  These  meetings 
were  held  in  the  City  of  Tempe  on  June 
10.  1996,  and  in  the  City  of  Phoenix  on 
June  11, 1996. 


Two  public  hearings  to  receive 
comments  on  the  DEIS  will  be  held  in 
conjunction  with  the  public  meetings  to 
pieaent  the  feasibility  report.  The  public 
hearings  are  to  be  held  in  the  City  of 
Tempw  on  January  7, 1998  from  7  to  9 
p.m.  at  the  City  of  Tempw  Police 
Auditorium.  120  E.  5th  Street.  Tempe. 
AZ  05281,  and  in  the  City  of  Phoenix  on 
January  8. 1998  from  7  to  9  p.m.  at  the 
Phoenix  City  Council  Chambers.  200  W. 
Jefferson  Street.  Phoenix.  AZ  85003.  The 
location,  date,  and  time  of  the  public 
hearings  will  be  announced  in  the  local 
news  media,  and  separate  notice  will 
also  be  sent  to  all  parties  on  the  project 
mailing  list. 

Individuals  and  agencies  may  present 
oral  or  written  comments  relevant  to  the 
DEIS  by  attending  either  of  the  two 
public  hearings,  or  by  mailing  the 
information  to  Mr.  Alex  Watt  at  the 
address  below  prior  to  January  20.  1998. 
Comments,  suggestions,  and  requests  to 
be  placed  on  the  mailing  list  for 
announcements  and  for  the  Draft  DEIS, 
should  be  sent  to  Alex  Watt.  U.S.  Army 
Corps  of  Engineers.  Los  Angeles  District. 
Attn:  CESPI^PD-RQ.  P.O.  Box  532711. 
Los  Angeles  CA  90053. 

AvaiTabHity  of  the  Draft  EIS:  Copies  of 
the  DEIS  are  available  for  review  at  the 
following  locations: 
City  of  Phoenix,  Plaiuiing  Department, 

200  W.  Washington  Street,  6th  Floor. 

Phoenix.  AZ. 
City  of  Tempe.  Rio  Salado  Project 

Office.  31  E.  5th  Street,  2nd  Floor. 

Tempe.  AZ. 
Phoenix  Central  Library.  1221  N. 

Central  Ave..  Phoenix.  AZ. 
Ocotillo  Branch  Library,  102  W. 

Southern,  Phoenix,  AZ. 
Harmon  Branch  Library,  411  W.  Yavapai 

St..  Phoenix.  AZ. 
Arizona  State  University.  Hayden. 

Library.  Reference  Department, 

Tempe,  AZ. 
University  of  Arizona.  Main  Library. 

Main  Reference  Department.  1510  E. 

University.  Tucson.  AZ. 
Flood  Control  District  of  Maricopa 

County,  2801  West  Ehirango.  Phoenix, 

AZ. 
U.S.  Army  Corps  of  Engineers,  Planning 

Section  C.  3636  N.  Central  Avenue. 

Suite  740.  Phoenix.  AZ. 
U.S.  Army  Corps  of  Engineers,  Los 

Angeles  District,  Environmental 

Resources  Branch,  911  Wilshire 

Boulevard,  14th  Floor.  Los  Angeles. 

CA. 

For  a  copy  of  the  DEIS  or  for  further 
information,  please  contact  Mr.  Mike 
Temak.  U.S.  Army  Corps  of  Engineers. 
Los  Angeles  District.  Attn:  CESPL-PD- 
WC.  3636  N.  Central  Avenue.  Phoenix. 
AZ  85012-1936  at  (602) 640-2003. 


Written  comments  on  the  DEIS  can  be 
sent  to  Mr.  Alex  Watt.  U.S.  Army  Corps 
of  Engineers.  Los  Angeles  District,  Attn: 
CESPl^PD-RQ,  PC.  Box  532711,  Los 
Angeles,  CA  90053  or  Faxed  to  him  at 
(213) 452-4204. 

Dated:  November  25. 1997. 
Robert  L.  Davis. 

Cohnei,  Corpt  ofEngineen,  Dittrict  Engineer 
(FR  Doc.  97-31042  Filed  12-4-97:  8:45  am) 
aajjNO  oooa  S7i»-KF-M 

DEPARTMENT  OF  DEFENSE 

Corps  of  EngliMsrs.  DepartiiMnt  of 
Army 

lnt«r)!  To  Pnpan  a  Joint 
EnvironiTMntal  Impact  Statamant/ 
EnvironmantaHmpact  Raport  for  tlw 
Bolaa  Ctiica  Watlands  Rastoration 
Profact,  Oranga  County,  CA 

AOeiCY:  U.S.  Army  Corps  of  Engineers 
(Corps).  Los  Angeles  District.  DoD. 
ACTION:  Notice  of  Intent. 

summary:  The  Corps,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  and  the 
California  State  Lands  Commission 
(CSLC)  propose  to  restore  the  Bolsa 
Chica  Wetlands  by  dredging 
approximately  1.5  million  cubic  yards 
of  material  from  the  interior,  and 
creating  full  and  managed  tidal  areas 
through  the  construction  of  a  new  ocean 
inlet  at  the  southeastern  comer  of  the 
project  site  and  interior  culvert 
placement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  scoping  process 
or  preparation  of  the  EIS/EIR  may  be 
directed  to  Ms.  Ruth  Bajza  Villalobos. 
Chiet  Environmental  Resources  Branch. 
U.S.  Army  Corps  of  Engineers.  P.O.  Box 
532711,  Los  Angeles.  California,  90053- 
2325.  (213)  452-3840. 

SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action 

On  behalf  of  a  Federal/State 
Interagency  Steering  Committee,  the 
Corps,  the  Service  and  the  CSLC  are 
proposing  to  restore  the  Bolsa  Chica 
wetlands  to  enable  the  restoration  of 
habitats  ofbetting  the  biological  impacts 
of  future  port  development  and 
expansion  at  both  the  Ports  of  Los 
Angeles  and  Long  Beach.  The  proposed 
project  will  restore  wetland  an(>  aquatic 
functions  at  Bolsa  Chica  as  oil 
extraction  is  phased  out  and 
contamination  is  removed.  The  Bolsa 
Chica  Wetlands  have  been  acquired 
through  the  use  of  funds  provided  by 
the  Ports  of  Los  Angeles  and  Long 
Beach,  and  title  to  the  property  is  held 
by  the  California  State  Lands 
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Commission.  Hie  project  goal  is  to 
retain  existing  fish  and  wildlife 
reaources  and.  to  the  extent  feasible,  the 
eahancement  thereof.  Further,  the 
ecosystem  resulting  from 
implementation  of  the  plan  should  be 
naturalistic,  biologically  diverse, 
productive,  and  estuarine  in  nature. 
That  is,  it  shall  be  predominately  salt 
water  influenced,  but  incorporate 
biologically  beneficial  freshwater 
influences.  In  addition,  the  acreage  of 
waters  and  wetlands  in  the  lowland 
should  not  be  diminished.  The 
proposed  Concept  Plan  for  restoration 
would  consists  of:  (1)  Acquisition  of 
approximately  880  acres  in  the  Bolsa 
Chica  lowlands;  (2)  restoration  of 
wetlands  and  habitat  areas  in  Bolsa 
Chica  Lowlands,  including 
approximately  384  acres  of  full  tidal  and 
220  acres  of  managed  tidal;  (3) 
monitoring  activities  to  determine  the 
condition  of  the  restored  habitats  on  a 
regular  basis  and  the  necessary 
operation,  maintenance  and 
management  of  the  project  feature  and 
its  associated  physical  features,  both 
diuing  and  after  construction  of  those 
physical  features,  and  (4)  necessary 
maintenance/management  of  the 
restored  wetland.  The  Concept  Plan 
involves  the  dredging  of  approximately 
1.5  million  cubic  yards  of  material  from 
the  interior  of  the  wetland,  the 
construction  of  a  new  stabilized  tidal 
inlet  through  the  existing  beach,  and 
associated  bridges  as  required  to 
maintain  traffic  flows  through  the  area. 

2.  Alternatives 

A  series  of  informal  public  workshops 
were  held  to  solicit  public  input  into  the 
development  of  preliminary  project 
alternatives.  These  preliminary 
alternatives  conceptually  include  the 
"No  Action"  Scenario;  water 
management  measures;  the  Concept 
Plan,  as  described  above;  alternate 
scenarios  for  routing  floodwaters  from 
the  existing  Garden  Grove- Wintersburg 
flood  control  channel  through  the 
project  area;  alternate  locations  for  a 
new  tidal  inlet;  and  alternate  ways  to 
restore  tidal  influence  to  the  wetland 
(such  as  culverts  or  a  non-jettied  inlet). 
These  preliminary  project  alternatives, 
along  with  the  proposed  action  and  the 
No  Action  scenarios,  will  be  screened 
down  into  a  series  of  final  alternatives. 
These  final  alternatives  will  be  carried 
forward  into  detailed  analyses  pursuant 
to  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  (42  U.S.C.  4321.  as 
amended)  and  the  California 
Environmental  Quality  Act  (CEQA)  of 
1970  (Public  Resources  Code,  Sections 
21000-21177). 


■  S.ScapiBg 

The  Corps,  Service  and  CSLC,  oa 
behalf  of  all  8  Project  Steering 
Committee  agencies,  are  preparing  a 
joint  Envinmmental  Impact  Statement/ 
Report  (EIS/R)  to  addrms  potential 
impacts  associated  with  implementing 
their  respective  discretionary  actions 
associated  with  the  proposed  project. 
The  Corps  and  the  Service  are  the  Lead 
Federal  Agencies  for  compliance  with 
NEPA  for  the  project,  and  the  CSLC  is 
the  Lead  State  Agency  for  compliance 
with  the  CEQA  for  the  non-Federal 
aspects  of  the  project.  The  Drafl  EIS/R 
(DEIS/R)  document  will  incorporate 
public  concerns  in  the  analysis  of 
impacts  associated  with  the  Proposed 
Action  and  associated  project 
alternatives.  The  DEIS/R  will  be  sent  out 
for  a  45-day  public  review  period, 
during  which  time  both  written  and 
verbal  comments  will  be  solicited  on  the 
adequacy  of  the  document.  The  Final 
EIS/R  (FEIS/R)  will  address  the 
comments  received  on  the  DEIS/R 
during  public  review,  and  will  be 
furnished  to  all  who  commented  on  the 
DEIS/R,  and  is  made  available  to  anyone 
that  requests  a  copy  during  the  30-day 
public  comment  period.  The  final  step 
involves,  for  the  federal  EIS,  preparing 
a  Record  of  Decision  (ROD)  and,  for  the 
state  EIR,  certifying  the  EIR  and 
adopting  a  Mitigation  Monitoring  and 
Reporting  Plan.  The  ROD  is  a  concise 
summary  of  the  decisions  made  by  the 
Corps  and  the  Service  from  among  the 
alternatives  presented  in  the  FEIS/R. 
The  ROD  can  be  published  immediately 
after  the  FEIS  public  comment  period 
ends.  A  certified  EIR  indicates  that  the 
environmental  document  adequately 
assesses  the  enviroiunental  impacts  of 
the  proposed  project  with  respect  to 
CEQA.  A  formal  scoping  meeting  to 
solicit  public  comment  on  the  proposed 
action  and  alternatives  will  be  held  on 
December  11,  1997  at  7:00  P.M..  in  the 
Huntington  Beach  City  Council 
Chambers,  Huntington  Beach. 
California. 

Dated:  November  26. 1997. 
Robert  L  Davis, 

Colonel.  Corps  of  Engineers.  District  Engineer. 
(FR  Doc.  97-31941  Filed  12-4-^7;  8:45  am] 
BHXINa  OOOE  S710-KF-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

AGS«CY:  Department  of  the  Navy 
ACTION:  Notice  of  a  System  of  Records 


:  An  administrative  oveisight 
occurred  when  a  listed  change  to  a 
s]rstem  of  records  notice  published  on 
Uovmber  20. 1997,  at  62  FR  62020  was 
not  incorporated  into  the  notice,  as 
amended.  Therefore,  the  notice  is  being 
republished  in  its  entirety. 
EFFECTIVE  DATE:  December  5. 1997. 
ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington.  DC  20350-2000. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPI^MENTARY  INFORMATION:  The 
complete  inventory  of  the  Department  of 
the  Navy's  record  system  notices  for 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.Q  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

An  administrative  oversight  occurred 
when  a  listed  change  to  a  system  of 
records  notice  published  on  November 
20. 1997,  at  62  FR  62020  was  not 
incorporated  into  the  notice,  as 
amended.  Therefore,  the  notice  is  being 
republished  in  its  entirety. 

Dated:  November  28, 1997. 

L~M.  Bynnin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

NCI 752-1 

SYSTBf  NAME: 

Family  Advocacy  Program  System. 

SYSTEM  LOCATION: 

Navy  Case  Files:  Family  Service 
Center.  Family  Advocacy  Center,  and/or 
Medical  Treatment  Facilities  at  the  local 
naval  activity  that  services  the  local 
beneficiaries.  Official  mailing  addresses 
for  naval  activities  are  published  as  an 
appendix  to  the  Department  of  the 
Navy's'compilation  of  systems  of 
records  notices. 

Marine  Corps  Family  Advocacy 
Program  Records:  Marine  Corps 
installations  with  a  Family  Service 
Center.  Official  mailing  addresses  are 
published  as  an  appendix  to  the 
£)epartment  of  the  Navy's  compilation  of 
records  notices. 

Navy  Central  Registry:  Commanding 
Officer.  Naval  Medical  Management 
Information  Center.  8901  Wisconsin 
Avenue,  Bethesda,  MD  20889-5066. 

Marine  Corps  Central  Registry: 
Commandant  of  the  Marine  Corps; 
Head,  Family  Advocacy  Program  (MHF- 
25).  Headquarters,  U.S.  Marine  Corps,  2 
Navy  Annex,  Washington,  DC  20380- 
1775. 
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Navy  Centralized  Child  Sexual  Abuse 
Case  Files:  Chief  of  Naval  Personnel 
(Per8-661).  2  Navy  Annex.  Washington. 
DC  20370-6610. 

CATEQOWeS  OF  MOMOUALS  COVERCO  BY  THE 
SYSTEM: 

All  benericiaries  entitled  to  care  at 
Navy  medical  and  dental  facilities 
whose  abuse  or  neglect  is  brought  to  the 
attention  of  appropriate  authorities. 

All  beneficiaries  reported  for  abusing 
or  neglecting  such  victims. 

Victims/onenders  not  associated  with 
the  Department  of  the  Navy  and  who  are 
not  generally  entitled  to  care  at  Navy 
medical  and  dental  facilities. 

CATIQOMCS  Of  RECOeoe  M  THE  SYSTBl: 

I  Navy  Family  Advocacy  Case  Files: 

I  "^  (a)  Victim's  file  consists  of  risk 

assessment  which  includes  the 
following  forms:  incident  re{x>rt, 
eligibility  decision,  demographics, 
safety  assessment,  safety  response,  risk 
focused  assessment  reports  (DOMAINS 
1,  II,  rv.  V,  VI,  Vn).  risk  assessment 
matrix,  risk  assessment  summary,  risk 
assessment  findings,  intervention  plan, 
and  Case  Review  Committee 
presentation:  video/audio  tapes  of 
contact  with  victim:  case  notes  about 
victim:  Family  Advocacy  Program 
generated  correspondence  regarding 
abuse  or  neglect  of  victim;  Original  copy 
of  DD  Form  2486;  Privacy  Act  Statement 
signed  by  victim;  contacts  with  children 
who  are  not  victims  of  abuse  or  neglect, 
and  other  supporting  data  assembled 
relevant  to  the  abuse  or  neglect  and 
generated  by  FAP  staff  that  are  specific 
to  the  victim. 

(b)  Ofiisnder's  file  consists  of 
assessment  with  offender, 
demographics;  video-audio  tapes  of 
contacts  with  offender;  case  notes  on 
contacts  with  offender,  case  notes  about 
offender,  risk  focused  assessment  report 
DOMAIM  in  (alleged  offender 
characteristics):  Family  Advocacy 
Program  (FAP)  generated 
correspondence  regarding  offender; 
Privacy  Act  Statement  signed  by 
offender,  and  other  supporting  data 
assembled  relevant  to  the  abuse  or 
neglect  and  generated  by  the  FAP  staff 
that  are  specific  to  the  offender. 

(c)  Documentation  generated  outside 
of  the  Family  Advocacy  Program  (Naval 
Criminal  Investigative  Service  reports; 
local  police  reports;  Base  Security 
Incident  Complaint  Reports;  psychiatric 
and  substance  abuse  evaluations; 
treatment  reports;  copies  of  pertinent 
medical  entries;  Cliild  Protective 
Service  reports:  shelter  reports; 
photographs;  correspondence  generated 
outside  the  Family  Advocacy  Program: 
and  othef  supporting  data  assembled 


retevant  to  the  abuse  or  neglect  and 
genaiatad  outside  the  FAP  that  are 
specific  to  either  the  victim(s)  or 
offender(s)  (e.g..  Military  Protective 
Orders,  barring  letters,  and  civilian 
temporary  restraining  orders)  are 
maintained  in  a  separate  folder  and  are 
retrieved  by  case  number. 

Marine  Corps  Program  Family 
Advocacy  Pribram  Files: 

(a)  Victim's  file  consists  of  client's 
fact  sheet  (demographics);  Privacy  Act 
Statement  signed  by  victim;  Limits  of 
Privacy  Statement  signed  by  victim; 
initial  aaaaasment;  CRC  Case 
AssessaMotwrith  risk  asseannent: 
audio/video  tapes  of  contact  with 
victim:  safety  plan:  notes  on  collateral 
contacts  about  victim;  case  notes;  CRC 
case  status  determination;  CRC 
generated  correspondence;  Command's 
Case  disposition  and  recommendation 
approval  letter;  original  copy  of  DD 
Form  2486  and  other  relevant 
supporting  data  generated  by  the  FAP 
staff  that  is  specific  to  the  victim. 

(b)  Offender's  file  consists  of  client's 
bet  sheet  (demographics);  Privacy  Act 
Statement  signed  by  offender:  Limits  of 
Privacy  Statement  signed  by  offemler, 
initial  assessment;  CRC  Case 
Assessment;  audio/video  tapes  of 
contacts  with  offender,  case  notes  on 
collateral  contacts  regarding  offender 
case  notes;  CRC  case  status 
determination;  CRC  generated 
correspondence;  Command's  Case 
disposition  and  reconunendation 
approval  letter:  copy  of  DD  Form  2486 
and  other  relevant  supporting  data 
generated  by  the  FAP  staff  that  is 
specific  to  the  offender. 

(c)  Documentation  generated  outside 
of  the  Family  Advocacy  Program  (Naval 
Criminal  Investigative  Service  reports; 
local  police  reports;  Base  Security 
Incident  Complaint  Reports;  psychiatric 
and  substance  abuse  evaluations; 
treatment  reports;  copies  of  pertinent 
medical  entries;  Child  Protective 
Service  reports;  shelter  reports; 
photographs;  corres[>ondence  generated 
outside  the  Family  Advocacy  Program; 
and  other  sup(>orting  data  assembled 
relevant  to  the  abuse  or  neglect  and 
generated  outside  the  FAP  that  are 
specific  to  either  the  victim(s)  or 
offender(s)  (e.g..  Military  Protective 
Orders,  barring  letters,  and  civilian 
temporary  restraining  orders)  are 
maintained  in  a  separate  folder  and  are 
retrieved  by  case  number. 

Both  the  Navy  and  Marine  Corps 
Central  Registries  contain  data  elements 
extracted  from  DD  2486,  Child/Spouse 
Abuse  Incident  Report 


AUTHOWTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations;  DoD  Directive  6400.1, 
6400.1-M,  6400.2;  Secretary  of  the  Navy 
Instruction  1752.3 A;  OPNAVINST 
1752.2A;  BUMEDINST  6320.22;  and 
MCO  1752.3B  (FAP  SOP);  and  E.O.  9397 
(SSN). 

punpoaECs): 

To  collect  information  pertaining  to 
the  identification,  prevention, 
evaluation,  intervention,  treatment  and 
rehabilitation  of  beneficiaries  involved 
in  abuse  or  neglect. 

To  provide  headquarters  centralized 
case  management  of  child  sexual  abuse 
incidents  (for  Navy  only). 

To  provide  pertinent  case-related 
information  to  DoD  and  DON  officials, 
other  than  Commanding  Officers, 
responsible  for  specific  case 
interventions  in  abuse  and/or  neglect 
incidents  (e.g.,  clinical  counselors 
providing  counseling/treatment  to 
victims  and/or  offenders,  medical 
personnel  providing  medical  treatment 
to  victims  and/or  offenders). 

To  provide  specific  data  on  assessed 
risk,  safety  needs,  case  status,  and 
recommended  actions  to  commanding 
officers  of  FAP  involved  service 
members. 

To  provide  case  specific  information 
to  headquarters  personnel  for  necessary 
review  and  oversight. 

Purposes  of  the  Central  Registries:  To 
support  local  FAP  case  management  to 
include  tracking  of  individuals, 
identification  of  prior  FAP  involvement, 
and  monitoring  of  caseloads. 

To  support  FAP  budget  and  staffing 
requirements  and  policy  changes. 

To  support  the  SUPERS  flagging  and 
assignment  control  process  for  FAP 
involved  service  members. 

To  provide  information  in  support  of 
the  'Installation  Records  Check  (IRC)' 
required  by  OPNAVINST  1700.9D  for 
screening  applicants  for  any  position 
which  involves  the  care  and/or 
supervision  of  children. 

To  provide  the  Defense  Manpower 
Data  Center  (DMDC)  with  non- 
identifying  data  from  the  Navy  Central 
Registry  data  tapes. 

To  support  FAP  research  efforts. 

To  respond  to  public  and/or  other 
government  agencies'  requests  for 
aggregate  data. 

ROUTMC  HMS  OF  RECORDS  MASfTASIED  M  THE 
SYSTEM.  SMXUOeiO  CATEOORKS  OF  US0»  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
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DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 
To  the  Executive  Branch  of 
government  in  the  performance  of  their 
official  duties  relating  to  the 
coordination  of  family  advocacy 
programs,  medical  care,  and  research 
concerning  fiunily  member  abuse  or 
neglect. 

To  federal,  state  or  local  government 
agencies  when  it  is  deemed 
appropriated  to  utilize  civilian 
resources  in  the  counseling  and 
treatment  of  individuals  or  Camilies 
involved  in  abuse  or  neglect  or  when  it 
is  deemed  appropriate  or  necessary  to 
refer  a  case  to  civilian  authorities  for 
civil  or  criminal  law  enforcement 

To  contractors,  private  and  public 
individuals/organizations  for  authorized 
health  research  in  the  interest  of  the 
federal  government  and  the  public. 
When  not  considered  necessary,  client 
identification  data  shall  be  eliminated 
from  records  used  for  research  studies. 
To  officials  and  employees  of  federal, 
state,  and  local  govenmients  and 
agencies  when  required  by  law  and/or 
regulation  in  furtherance  of  local 
communicable  disease  control,  Camily 
abuse  prevention  programs,  preventive 
medicine  and  safety  programs,  and 
other  public  health  and  welfare 
programs. 

To  officials  and  employees  of  local 
and  state  governments  and  agencies  in 
the  performance  of  their  official  duties 
relating  to  professional  certification, 
licensing,  and  accreditation  of  health 
care  providers. 

To  law  enforcement  officials  to 
protect  the  life  and  welfare  of  third 
parties.  This  release  will  be  limited  to 
necessary  information.  Consultation 
with  the  hospital  or  regional  judge 
advocate  is  advised. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  also 
applyto  this  system. 

NOTE:  Records  of  identity,  diagnosis. 
prognosis  or  treatment  of  any  patient 
which  are  maintained  in  connection 
with  the  performance  of  any  program  or 
activity  relating  to  substance  abuse 
education,  prevention,  training, 
treatment,  rehabilitation,  or  research, 
which  is  conducted,  regulated,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United 
States  shall,  except  as  provided  in  42 
U.S.C.  290dd-2.  be  confidential  and  be 
disclosed  only  for  the  purposes  and 
under  the  circumstances  expressly 
authorized  in  42  U.S.C.  290dd-2.  These 
statutes  take  precedence  over  the 
Privacy  Act  of  1974  in  regard  to 
accessibility  of  such  records  except  to 
the  individual  to  whom  the  record 
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pertains.  The  'Blanket  Routine  Uses'  do 
not  apply  to  these  types  of  records. 

POUOES  AND  PRACTICES  FOR  STORWO, 
RCTRIEVaM,  AOCE88S4G,  RETAN«NQ,  AND 
DWPOaWO  OF  RECORDS  JN  THE  aYSTBI: 

STORAGE: 

Records  may  be  stored  in  file  folders, 
microfilm,  magnetic  tape,  machine  lists, 
discs,  and  other  computerized  or 
machine  readable  media. 

retrievabnjty: 

Victim's  file  is  retrieved  by  name  of 
victim,  case  number,  their  Social 
Security  Number,  and/or  year  of 
incident. 

Alleged  offender's  file  is  retrieved  by 
alleged  offender's  name,  case  number, 
their  Social  Security  Number  and/or 
year  of  incident. 

Central  registry  data  is  retrieved  by 
any  identifying  data  element  on  the  DD 
Form  2486. 

SAFEGUARDS: 

These  files  are  highly  sensitive  and 
must  be  protected  from  imauthorized 
disclosure.  While  records  may  be 
maintained  in  various  kinds  of  filing 
equipment,  specific  emphasis  is  given  to 
ensuring  that  the  equipment  areas  are 
monitored  or  have  controlled  access. 
Access  to  records  or  information  or  the 
central  registry  is  limited  to  those 
officials  who  have  been  properly 
screened  and  trained  and/or  have  a  need 
to  know  consistent  with  the  purpose  for 
which  the  information  was  collected. 
The  threshold  for  'need  to  know'  is 
strictly  limited  to  those  officials  who  are 
responsible  for  the  identification, 
prevention,  evaluation,  intervention, 
treatment  and  rehabilitation  of 
beneficiaries  involved  in  abuse  or 
neglect.  Also  pertinent  information  is 
limited  to  DoD  and  DON  officials 
responsible  for  intervening  in  abuse 
and/or  neglect  incidents. 

Information  maintained  on  a 
computer  requires  password  protection. 
Computer  terminals  are  located  in 
supervised  areas  with  access  controlled 
system. 

Family  Advocacy  Program  Staff  will 
ensure  that  the  in-take  assessment  and 
clinical  notes  are  not  duplicated  and 
placed  in  both  the  victim  and  alleged 
offender's  files. 

RETBfTKM  AND  disposal: 

Family  Advocacy  Program  case 
records  are  maintained  at  the  activity  4 
years  after  the  last  entry  in  the  file.  If 
there  is  no  subsequent  activity  4  years 
after  closure,  the  records  are  transferred 
to  the  National  Persoiuiel  Records 
Center,  9600  Page  Boulevard,  St  Louis, 
MO  63132-5100,  where  they  are 


retained  for  50  years  and  then 
destroyed. 

Navy  Central  Registry  data  base  is 
retained  permanently  at  the  Naval 
Medical  Information  Management 
Center,  8901  Wisconsin  Avenue, 
Bethesda,  MD  20889-5066. 

Marine  Corps  Central  Registry  data  is 
retained  permanently  by  the 
Commandant  of  the  Marine  Corps 
(MHF-20),  Headquarters.  U.S.  Marine 
Corps,  2  Navy  Aimex,  Washington,  DC 
20380-1775. 

SYSrai  MANAGER(S)  AND  ADDRESS: 

Navy  Central  Registry:  Commanding 
Officer,  Naval  Medical  Management 
Information  Center,  8901  Wisconsin 
Avenue,  Bethesda,  MD  20889- 
5066. Marine  Corps  Central  Registry: 
Commandant  of  the  Marine  Corps; 
Head,  Family  Advocacy  Program  (MHF- 
25),  Headquarters,  U.S.  Marine  Corps,  2 
Navy  Annex,  Washington,  DC  20380- 
1775. 

Navy  Centralized  Child  Sexual  Abuse 
Case  Files:  Chief  of  Naval  Persoimel 
(Per8-661),  2  Navy  Annex,  Washington, 
DC  20370-6610. 

Case  Files:  Commanding  officers  of 
installations  with  Family  Service 
Centers,  Medical  Treatment  Facilities, 
or  Family  Advocacy  Centers  at  naval 
and  marine  corps  activities.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Department  of  the 
Navy's  compilation  of  systems  of 
records  notices. 

NOTIFICATION  PROCBXIRE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  in  the  case  files  about 
themselves  should  address  written 
inquiries  to  the  commanding  officer  of 
the  naval  activity  from  which  they 
j'eceived  treatment.  Official  irmiting 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records. 

Request  should  contain  the  full  name 
and  Social  Security  Number  of  the 
individual,  and/or  year  of  the  incident 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  in  the  Navy  Central  Registry 
about  themselves  shall  address  written 
inquiries  for  Navy  case  to  the  Chief, 
Bureau  of  Medicine  and  Surgery,  2305 
E  Street  NW,  Washington,  DC  20372- 
5120. 

For  the  Marine  Corps  Central  Registry 
address  written  inquiries  to  the 
Commandant  of  the  Marine  Corps 
(MHF-25)  Headquarters.  U.S.  Marine 
Corps,  2  Navy  Aimex.  Wasliington.  DC 
20380-1775. 
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Requests  should  contain  the  full  name 
and  Social  Security  Number  of  the 
individual. 

Individuals  seeking  to  detennine 
whether  this  system  of  records  contains 
information  in  the  centralized  Child 
Sexual  Abuse  Tiles  about  themselves 
should  address  written  inquiries  to  the 
Chief  of  Naval  Personnel  (Pers-661)  2 
Navy  Annex.  Washington,  DC  20370- 

6610. 

Requests  should  contain  the  full  name 
and  Social  Security  Number  of  the 
individual. 

RECOflO  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  in  the  case  files 
should  address  written  inquiries  to  the 
commanding  officer  of  the  naval  activity 
from  which  they  received  treatment. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records. 

Request  should  contain  the  full  name 
and  Social  Security  Number  of  the 
individual,  and/or  year  of  the  incident. 

Individuals  seeking  to  access 
information  from  the  Navy  Central 
Registry  about  themselves  shall  address 
written  inquiries  for  the  Navy  Central 
Registry  to  the  Chief,  Bureau  of 
Medicine  and  Surgery.  2300  E  Street 
NW,  Washington,  DC  20372-5120; 

For  the  Marine  Corps  Central  Registry 
address  written  inquiries  to  the 
Commandant  of  the  Marine  Corps 
(MHF-25)  Headquarters.  U.S.  Marine 
Corps.  2  Navy  Annex.  Washington.  DC 
20380-1775. 

Request  should  contain  the  full  name 
and  Social  Security  Number  of  the 
individual. 

Individuals  seeking  to  access  records 
about  themselves  contained  in  the 
centralized  Child  Sexual  Abuse  files 
about  themselves  should  address 
written  inquiries  to  the  Chief  of  Naval 
Personnel  (Pers-661)  2  Navy  Annex. 
Washington.  DC  20370-6610. 

Requests  should  contain  the  full  name 
and  Social  Security  Nuii\^r  of  the 
individual. 

COKmgTWtQ  RCCOfW  PHOCEOURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RCCONO  SOUnCC  CATEOOmES: 

Victim;  offender;  other  DoD 
component  Central  Registries;  medical 
and  dental  records;  educational 
institutions;  medical  facilities:  private 
practitioners;  law  enforcement  agencies; 


public  and  private  health  and  welfare 
agencies,  and  witnesses. 

EXEMPTIONS  CUUMEO  FOR  THE  SYtTBI: 

Investigatory  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  S52a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  the  information,  the  individual  will 
be  provided  access  to  the  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1).  (2). 
and  3.  (c)  and  (e)  and  published  in  32 
CFR  part  701.  subpart  G.  For  additional 
information  contact  the  system  manager. 
IFR  Doc.  97-31865  Filed  12-4-97;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACnON:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Deputy  Chief  Information 
Officer.  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995.    ^ 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
3, 1998. 

AOOflESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  ).  Sherrill, 
Department  of  Education.  600 
Inde(>endence  Avenue.  SW.,  Room 
5624,  Regional  Office  Building  3. 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (HRS)  at  1-800-877- 


8339,  between  8  a.m.  and  8  p.m.. 
Eastern  time.  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  (^4B  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new.  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  1, 1997. 
GIpria  Parkar, 

Deputy  Chief  In  formation  Officer,  Office  of 
the  Chief  In  formation  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Research  on  Charter  Schools 
and  Student  with  Disabilities. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  State,  local  or  Tribal  Gov't 
SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  832. 
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Burden  Hours:  1,632. 
Abetmct:  The  success  to  date  of  the 
charter  schools  movement  has  resulted 
from  the  opportunities  the  schools 
provide  for  site-based  management  free 
of  many  regulations,  and  for 
instructional  and  other  innovations, 
parent  choice,  specialized  services  to 
specific  populations,  and  public 
accoiutability.  This  data  collection  will 
allow  the  Department  of  Education  to 
assemble  information  on  the  reasons 
parents  are  enrolling  students  with 
disabilities  in  charter  schools,  the 
services  provided  by  the  schools,  the 
schools'  outcome  goals,  the  student 
outcome  measures  the  schools  employ, 
and  the  students'  success  in  the  schooLi. 
Subjects  will  include  educators,  parents, 
and  students. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

TiUe:  A  Study  of  Charter  Schools. 

Frequency:  Annually 

Affected  Public:  Not-for-profit 
institutions:  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  4,611. 
Burden  Hours:  2.365. 

Abstract:  This  four-year  study  of 
charter  schools  will  examine  the  impact 
of  charter  schools  on  student 
achievement,  on  education  reform,  and 
on  an  array  of  other  issues.  The  study 
includes  an  annual  survey  of  the 
universe  of  charter  schools  and 
intensive  site  visits  at  a  sample  of 
chart«'  schools. 

(FR  Doc.  97-31848  Filed  12-4-fl7;  8:45  am) 
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accepted  for  filing  on  the  date 
requested. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rnles  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  10, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Unwood  A.  Walaon.  Jr.. 
Acting  Secretary. 

(FR  Doc.  97-31853  Filed  12-4-47;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Commisaion 

CDocfcM  Na  ER97-4e8fr-000] 

Starghill  Allamativa  Enargy 
CorporatfcMi;  Notica  of 
Ordar 


of 


DEPARTMENT  OF  ENERGY 

-  Federal  Enargy  Regulatory 
Commiaaion 

[Docket  No.  ER9S-610-00(q 

Northern  Stataa  Power  Company 
(Minnaaota  Company);  Notica  of  Rllng 

December  1. 1997. 

Take  notice  that  on  November  10. 
1997,  Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  and  a  Short-Term 
Firm  Transmission  Service  Agreement 
between  NSP  and  Continental  Energy 
Services,  L.L.C. 

NSP  requests  that  the  Commission 
accept  boUi  the  agreements  effective 
October  15, 1997,  and  requests  waiver  of 
the  Commission's  notice  requirements 
in  order  for  the  agreements  to  be 


December  2, 1997. 

Staighfll  Alternative  Energy 
Corporation  (Starghill)  submitted  for 
filing  a  rate  schedule  under  which 
Starghill  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  Starghill  also  requested 
waiver  of  various  Commission  n 

regulations.  In  particular,  Stai]ghill 
requested  that  die  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  StarghilL 

On  November  24, 1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Rate  Applications,  Office  of 
Electric  Power  Regiuation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Starghill  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 


Absent  a  request  for  hearing  within 
this  period,  Starghill  is  authorized  to 
issue  securities  and  assimie  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interest  will  be 
adversely  affected  by  continued 
approval  of  Starghill's  issuances  of 
securities  or  assimiptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
Decenlber  24.  1997. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street.  N£. 
Washington.  D.C  20426. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  97-31897  FUed  12:-«-97:  8:45  am] 
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ENViRONMBITAL  PROTECnON 
AGENCY 

IOPP-00614:  FRL-S7Sa-q 

Nominationa  to  the  RFRA  Sciantifle 
Advtaory  Panel;  Requaat  for 
Commants 

AOBICY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  provides  the 
names,  addresses,  professional 
affiliations,  and  selected  biographical 
data  of  persons  nominated  to  serve  on 
the  Scientific  Advisory  Panel  (SAP) 
established  under  section  25(d)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  Panel  was 
created  on  November  28, 1975,.  and 
made  a  statutory  Panel  by  amendmoit 
to  the  FIFRA,  dated  October  25, 1988. 
Public  comment  on  the  nominations  is 
invited,  as  these  comments  will  be  used 
to  assist  the  agency  in  selecting 
nominees  to  tibe  Panel. 
DATES:  Comments  should  be  postmarked 
no  later  than  January  5, 1998. 
AOORESSES:  By  mail,  submit  comments 
to:  Public  Information  and  Records 
Int^rtty  Branch,  Information  Resources 
and  Services  Division  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  conunents  to:  Rm.  1132, 
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Crystal  Mall  «2.  1921  )effenon  Davis 
Highway.  Arlington.  VA  22202, 
telephone:  (703)  305-5805. 

Conunents  and  data  also  may  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket9epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  nie  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  also  will  be 
accepted  on  disks  in  WordPerfect  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket 
number.  ••OPP-00514. "  No  Confidential 
Business  Information  (CBl)  should  be 
submitted  through  e-mail.  Electronic 
comments  may  be  filed  online  at  many 
Federal  Depository  Libraries. 
FOn  FURTHER  INFORMATION  CONTACT:  By 
mail:  Larry  C.  Dorsey,  Designated' 
Federal  Official.  FIFRA  Scientific 
Advisory  Panel  (7509C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington.  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  819B,  CM  #2,  1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202, 
telephone:  (703)  305-5369/7351;  e-mail: 
dorsey. larry^pamail.epa.gov. 
SUPPt.EMENTARY  INFORIMATKM: 

L  Background 

Amendments  to  the  FIFRA  enacted 
November  28,  1975,  include  a 
requirement  under  section  25(d)  that 
notices  of  intent  to  cancel  or  reclassify 
pesticide  regulations  pursuant  to  section 
6(b)(2).  as  well  as  proposed  and  final 
forms  of  rulemaking  pursuant  to  section 
25(a),  be  submitted  to  a  Scientific 
Advisory  Panel  prior  to  being  made 
public  or  issued  to  a  registrant.  In 
accordance  with  section  25(d),  the 
Scientific  Advisory  Panel  is  to  have  an 
opportunity  to  comment  on  the  health 
and  environmental  impact  of  such 
actions.  The  Panel  shall  also  make 
comments,  evaluations,  and 
recommendations  for  operating 
guidelines  to  improve  the  efiiactiveness 
and  quality  of  analyses  made  by  agency 
scientists. 

ILChartar 

A  Charter  for  the  FIFRA  Scientific 
Advisory  Panel  has  been  issued  (dated 
October  2,  1996)  in  accordance  with  the 
requirements  of  the  Federal  Advisory 
Committee  Act.  Pub.  L.  92-463,  86  Stat. 
770  (5  U.S.C.  appi).  The  qualifications 
of  members  as  provided  by  the  Charter 
follow. 

A.  Qualifications  ofMemben 

Members  are  scientists  who  have 
sufficient  professional  qualifications. 


including  training  and  experience,  to  be 
capable  of  providing  expert  comments 
as  to  the  impact  on  health  and  the 
environment  of  regiilatory  actions  under 
sections  6(b)  and  25(a)  of  FIFRA.  No 
persons  shall  be  iaeligible  to  serve  on 
the  Panel  by  leeaon  ot  their  membership 
on  any  othnr  advisory  committee  to  a 
Federal  department  or  agency  or  their 
employment  by  a  Federal  department  or 
agency  (except  the  EPA).  The  Deputy 
Administrator  appoints  individuals  to 
serve  on  the  Panel  for  staggered  terms  of 
4  years.  Panel  members  are  subject  to 
the  provisions  of  40  CFR  part  3,  subpart 
F,  Standards  of  Conduct  for  Special 
Government  Employees,  which  include 
rules  regarding  conflicts  of  interest. 
Each  nominee  selected  by  the  Deputy 
Administrator,  before  being  formally 
appointed,  is  required  to  submit  a 
QDofidential  Statement  of  Employment 
and  Financial  Interests,  which  shall 
fiilly  disclose,  among  other  financial 
interests,  the  nominee's  source^  of 
research  support,  if  any. 

In  accordance  with  section  25(d)  of 
FIFRA,  the  Deputy  Administrator  shall 
require  all  nominees  to  the  Panel  to 
furnish  information  concerning  their 
professional  qualifications,  educational 
background,  employment  history,  and 
scientific  publications.  The  Agency  is 
required  to  publish  in  the  Federal 
Register  the  name,  address,  and 
professional  affiliations  of  each  nominee 
and  to  seek  public  comment  on  the 
nominees. 

B.  Applicability  of  Existing  Regulations 

With  resfiect  to  the  requirements  of 
section  25(d)  that  the  Administrator 
promulgate  regulations  regarding 
conflicts  of  interest,  the  Charter 
provides  that  EPA's  existing  regulations 
applicable  to  sp)ecial  government 
employees,  which  include  advisory 
committee  members,  will  apply  to  the 
members  of  the  Scientific  Advisory 
Panel.  These  regulations  appear  at  40 
CFR  part  3,  subi>art  F.  In  addition,  the 
Charter  provides  for  open  meetings  with 
opportunities  for  public  participation. 

C  Process  of  Obtaining  Nominees 

In  accordance  with  the  provisions  of 
section  25(d).  EPA,  in  March  1997, 
requested  the  National  Institutes  of 
Health  (NIH)  and  the  National  Science 
Foundation  (NSF)  to  nominate  scientists 
to  fill  three  vacancies  occurring  on  the 
Panel.  The  Agency  requested 
nomination  of  experts  in  the  fields  of 
pediatric  medicine,  environmental  fate 
and  transport,  and  human  health  risk 
assessment  methods,  in  addition. 
nominees  should  have  a  general 
background  in  planning,  conducting,  or 
evaluating  environmental  toxicology, 


exposure,  or  epidemiology  studies  in 
animals  and/or  in  humans  (particularly 
children  and  infants).  NIH  responded  by 
letter  dated  April  18, 1997,  enclosing  a 
list  of  20  nominees:  NSF  responded  by    ~ 
letter  dated  May  7,  1997.  with  a  list  of  . 
8  nominees. 

in.  Nominees 

The  following  are  the  names, 
addresses,  professional  affiliations,  and 
selected  biographical  data  on  nominees 
being  considered  for  membership  on  the 
FIFRA  Scientific  Advisory  Panel  to  fill 
three  vacancies  occurring  during  the 
calendar  year,  1998. 

Nominees  for  the  Field  of  Pediatric 
Medicine 

1.  Cynthia  Bearer,  Assistant  Professor. 
Department  of  Pediatrics,  Rainbow 
Babies  and  Childrens  Hospital,  Case 
Western  Reserve  University,  Cleveland. 
Ohio. 

Expertise:  Neonatology,  biochemistry, 
pediatric  environmental  health. 

Education:  B.A.  (Mathematics).  Smith 
College,  Northampton,  MA.  1972;  Ph.D. 
(Biochemistry),  Case  Western  Reserve 
University,  Cleveland,  OH,  1977;  M.D. 
(Pediatrics),  Johns  Hopkins  University. 
Baltimore,  MD,  (1982). 

Professional  experience:  Assistant  in 
Pediatrics,  Children's  Hospital.  Barnes 
Hospital,  and  Jewish  Hospital,  St.  Louis, 
Missouri,  1987-1989;  Director.  Division 
of  Pediatric  Environmental  Health, 
Children's  Hospital  Oaldand  Research 
Institute,  C^Jdand,  CA;  Director, 
Divisions  of  Neonatology  and  Pediatric 
Environmental  Health.  Tod  Children's 
Hospital.  Youngstown,  Ohio,  1992-1994; 
Assistant  Professor.  Department  of 
Pediatrics,  Division  of  Neonatology, 
Rainbow  Babies  and  Childrens  Hospital, 
Cleveland,  Ohio,  1994  to  present 

Concurrent  positions:  Assistant 
Professor,  Department  of  Neurosciences, 
Case  Western  Reserve  University.  1994 
to  present. 

Research:  Pulmonary  hypertension 
and  maternal  smoking,  fetal  alcohol 
syndrome,  apoptosis  and  NCAM 
expression  in  reaggregating  cultures. 

2.  Archie  Bleyer,  Head,  Division  of 
Pediatrics,  M.D.  Anderson  Cancer 
Center,  Houston,  Texas. 

Expertise:  Pediatric  medicine. 

Education:  B.S.  (Life  Sciences) 
Massachusetts  Institute  of  Technology, 
Cambridge,  MA.  1965;  M.D.,  University 
of  Rochester,  Rochester,  NY,  1969; 
Postgraduate  training  in  Pediatrics, 
University  of  Washington  and 
Children's  Hospital.  Seattle,  1971; 
Pediatric  Oncology,  National  Cancer 
Institute,  Bethesda,  MD,  1974; 
Hematology/  Oncology.  University  of 


Washington  and  Children's  Hospital, 
Seattle,  1975. 

Professional  experience:  Staff 
Physician,  Children's  Hospital  and 
Medical  Center,  Seattle,  WA,  1975-1990; 
Univeraity  of  Texas.  M.D.  Anderson 
CancOT  Center,  Houston,  TX,  1990  to 
present 

Conctinent  positions:  Profisssor  of 
Pediatrics  and  Head,  Division  of 
Hematology/Oncology,  Univeraity  of 
Texas  School  of  Medicine  at  Houston, 
1990  to  present 
Research:  Pediatric  oncology. 
3.  Phillip  Landrigan,  M.D.,  Chair, 
Department  of  Community  Medicine 
and  Director  of  Environmental  and 
Occupational  Medicine,  Mount  Sinai 
^  Medical  Center,  New  York,  New  York. 
Expertise:  Toxicolosy.  Epidemiolosv. 
Pediatrics. 

Education:  B.A.,  Boston  College, 
Chestnut  Hill,  MA,  1959;  M.D.,  Harvard, 
Cambridge,  MA,  1967;  M.S. 
(Occupational  Medicine),  University  of 
London.  England,  1977. 

Professional  experience:  Instructor, 
Pediatrics,  Harvard  Medical  School, 
Cambridge,  MA.  1969-1970;  Chief, 
Environmental  Hazards  Activity, 
Centera  for  Disease  Control,  Atlanta, 
GA,  1970-1979;  Visiting  Fellow,  London 
School  of  Hygiene  and  Tropical 
Medicine,  London,  England,  1976-1977; 
Assistant  Clinical  Professor  of 
Environmental  Health,  Univeraity  of 
Cincinnati.  Cincinnati,  OH,  1981-1986; 
Mount  Sinai  School  of  Medicine,  New 
York,  NY,  1985  to  present 

Research:  Heavy  metal  poisoning, 
pesticide  intoxication,  solvent 
neuropathy,  chronic  lung  disease, 
chemically  induced  renal  disease,  and 
occupational  carcinogenesis. 

4.  Gary  Meyera.  Professor  of 
Neurology  and  Pediatrics,  Univeraity  of 
Rochester  School  of  Medicine  and 
Dentistry,  Rochester,  NY. 

Expertise:  Pediatrics,  neurology, 
toxicology. 

Education:  hA.D..  Univeraity  of  Kansas 
School  of  Medicine,  Lawrence,  KS  1966. 

Professional  experience:  Professor  of 
Neurology  and  Pediatrics,  Univeraity  of 
Alabama  School  of  Medicine  and 
Dentistry,  Tuscaloosa,  AL,  1978-1990; 
Professor  of  Neurology  and  Pediatrics, 
Univeraity  of  Rochester  School  of 
Medicine  and  Dentistry,  Rochester.  NY, 
1990  to  present 

Research:  Health  hazards  of 
methylmercury,  mental  retardation, 
education  of  the  handicapped. 

5.  Herbert  Needleman,  Lead  Research 
Group,  Bellefield  Towere,  University  of 
Pittsburgh,  Pittsburgh,  PA. 

Expertise:  Pediatrics,  child 
psychiatry,  toxicology. 
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Education:  B.S.,  Muhlenberg  College, 
AUentown,  PA;  M.D..  University  ot 
Pennsylvania,  Miiladelphia,  PA. 

Professional  experience:  Assistant 
Professor  of  Psychiatry,  Temple 
Univeraity,  Philadelphia.  PA,  1971- 
.  1980;  Associate  Professor  of  Psychiatry, 
Harvard  Medical  School,  Cambridge, 
MA,  1980-1981,  Professor  of  Child 
Psychiatry  and  Pediatrics,  Univeraity  of 
Pittsburgh  School  of  Medicine. 
Pittsburgh.  PA,  1981  to  present. 

Research:  lead  poisoning,  effects  of 
lead  during  pregnancy  on  in&nt 
development,  learning  disabilities. 

6.  LcMslie  Robison,  IWrector,  Division 
of  Pediatric  Epidemiology  and  Clinical 
Research,  Univeraity  of  Minnesota, 
Minneapolis,  Miimesota. 
Expertise:  Epidemiology. 
Education:  B.S.  (Public  Health). 
Univeraity  of  California,  Los  Angeles. 
CA.  1976;  MPH  and  Ph.D.  (Public 
Health  and  Epidemiology),  Univeraity  of 
Miimesota,  Minneapolis,  MN,  1979  and 
1982,  respectively. 

Professional  experience:  Joined 
Division  of  Epidemiology,  Univeraity  of 
Miimesota  School  of  Public  Health  in 
1982;  served  in  a  number  of  teaching 
and  administrative  positions  through 
the  present 

Research:  Investigations  relating  to 
cause  and  development  of  cancer  in 
children,  with  a  particular  interest  in 
childhood  leukemia.  Also  involved  in 
evaluation  of  childhood  cancer 
survivora  to  identify  treatment-related 
late  effects. 

7.  Mary  S.  Wolff,  Professor  of 
Community  Medicine,  Division  of 
Environmental  and  Occupational 
Medicine,  Mount  Sinai  Medical  Center, 
New  York,  New  York. 
Expertise:  Pediatrics. 
Education:  B.A.  (Chemistry), 
Wellesley  College,  Wellesley,  MA,  1965; 
M.  Phil  (Organic  Chemistry)  and  Ph-D. 
(Organic  Chemistry),  Yale  Univeraity, 
New  Haven,  CN,  1969  and  1970, 
respectively. 

Professional  experience:  Involved  in 
numerous  studies  of  persons  exposed 
both  occupationally  and  through  the 
ambient  environment  to  oiganochlorine 
pesticides  and  polychlorinated 
biphenyls. 

nesearch:  Interests  center  aroimd 
application  of  biological  marken  to 
determine  exposures  of  humcms  to 
chemicals  that  occur  in  the  enviroiunent 
(air  pollutants,  lead,  polycyclic  aromatic 
hydrocarbons,  solvents,  pesticides,  and 
halogenated  hydrocarbons.)  Currently 
focusing  on  breast  cancer  risks 
associated  with  environmental 
exposures  and  the  genetic  determinants 
of  these  risiLS,  on  genetic  and 
environmental  influences  on 


reproductive  development  and  cm 
dietary  modulation  of  ravironmoital 
exposures. 

Nomirtees  for  the  Field  trf 
Environmental  Fate  and  Transport: 

1.  May  Beienbaum,  Department  of 
Entomology.  Univeraity  of  Illinois, 
Urbane,  IL. 
Expertise:  Plant  biology,  entomology. 
Education:  B.S.  (Biology)  Yale 
Univeraity,  New  Haven,  CT.  1974;  Ph.D. 
(Ecology  and  Evolutionary  Biology), 
Cornell  Univeraity,  Ithaca,  NY,  1980. 
Professional  experience:  Professor, 
Departments  of  Entomology  and  Plant 
Biology  and  Department  of  Ecology, 
Ethology,  and  Evolution,  University  of 
Illinois  at  Uibana-Champalgn,  IL,  1980 
to  present 

Research:  Phototoxicity  of  plant 
secondary  metabolites-insect  and 
mammalian  perspectives,  plant-insect 
interactions. 

2.  Louis  GuiUette,  Professor, 
Department  of  Zoology,  Univrasity  of 
Florida,  Gainesville,  FL. 

Expertise:  Reproductive  biology, 
endocrinology. 

Education:  B.S.  (Biology)  New  Mexico 
Highlands  Univeraity,  Las  Vegas,  NM, 
1976;  M.A.  and  PhJ3.  (Biology), 
Univeraity  of  Colorado,  Boulder,  CO. 
1979  and  1981,  respectively. 

Professional  experience:  Teaching 
positions  at  Univeraity  of  Northern 
Colorado,  Gieely,  CO  (1980);  Wichita 
State  Univeraity.  Wichita,  KS  (1981- 
1985);  Univeraity  of  Florida, 
Gainesville,  FL,  1985  to  present; 
Adjunct  Professor,  Univeraity  of  Otago, 
Dunedin,  New  Zealand  (1994  to 
present);  Director  and  Scientific  Director 
of  the  Biotechnologies  for  the 
Ecological,  Evolutionary,  and 
Conservation  Sciences  (BEECS)  Program 
and  the  BEECS  Reproductive  Analysis 
Laboratory,  Univeraity  of  Florida  (1992- 
1994). 

Research:  Evolution  of  viviparity  in 
the  different  vertebrate  classes; 
structure,  fiinction,  and  evolution  of 
vertebrate  oviduct,  extraembryonic 
membranes  and  placentae; 
environmental  contaminants  as 
hormones;  environmental  contaminant 
influences  on  reproductive  activity  and 
embryonic  development;  biology  of  the 
corpus  luteum;  hormonal  control  of 
birth  and  gestation  length;  stress  and 
reproduction;  reproductive  biology  of 
high  elevation  vertebrates;  comparative 
reproductive  anatomy  and  physiology; 
and  comparative  endocrinology. 

3.  Ernest  Hodgson,  Head,  Department 
of  Toxicology,  North  Carolina  State 
Univeraity,  Raleigh,  NC 
Expertise:  Toxicology. 
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Education:  B.S.  (2Ux>logy  and 
Physiology).  University  of  Durham. 
England.  1955:  Ph.D.  (Entomology  and 
Biochemistry),  Oregon  State  University, 
Corvallis.  OR.  1960. 

Professional  experience:  Assistant. 
Salmon  migration  studies.  Ministry  of 
Agriculture  and  Fisheries.  England, 
1954-1955;  teaching  and  administrative 
positions.  North  Carolina  State 
University,  Raleigh.  NC.  1961  to 
present. 

Research:  Biochemical  toxicology, 
particularly  the  mammalian  FAD- 
containing  microsomal  monooxygenase. 
the  cytochrome  P450  dependant 
monooxygenase  system,  resistance  to 
toxicants,  and  comparative  aspects  of 
xenobiotic  metabolism. 

4.  Fumio  Matsumura,  Chair. 
Department  of  Environmental 
Toxicology,  University  of  California. 
Davis.  CA. 

Expertise:  Toxicology. 

Eaucation:  B.A.  (Toxicology), 
University  of  Tokyo.  Japan,  1957;  M.S. 
(Toxicology).  University  of  Alberta. 
Edmonton,  Canada,  1959;  Ph.D. 
(Toxicology  of  Pesticides  and  Related 
Chemicals),  University  of  Western 
Ontario.  London,  Canada.  1961. 

Professional  experience:  ProfeMor. 
Entomology.  University  of  Wisconsin. 
Madison.  WI.  1964-1977;  ProCsMorof 
Entomology,  IMrector  of  Pesticide 
Research  Center,  and  Coordinator  of 
Laboratory  for  Pesticide  Biotechnology, 
Michigan  State  University,  East  Lansing, 
MI,  1977-1987;  Professor,  Departments 
of  Entomology  and  Environmental 
Toxicology,  Associate  Director  of  Toxic 
Substances  Program  and  Center  for 
Ecological  Health  Research  (EPA 
Supported),  and  Director  of  Center  for 
Environmental  Health  Sciences  (NIEHS 
supported).  University  of  California. 
Davis.  CA,  1987  to  present. 

Research:  Biochemical  toxicology  of 
chlorinated  organic  pollutants. 

5.  Beth  Mileson,  Senior  Scientist. 
International  Life  Sciences  Institute. 
Washington,  EXI. 

Expertise:  Toxicology,  air  quality. 

Eaucation:  B.A.  (Biology).  George 
Washington  University.  Washington. 
DC.  1981:  M.S.  (Biology/Zoology), 
George  Washington  University,  1984; 
Ph.D.  (Toxicology).  University  of  North 
Carolina,  Chapel  Hill,  NC.  1989. 

Professional  experience:  Research 
Associate,  Duke  University  Medical 
Center  for  the  Study  of  the  Aging. 
Durham,  NC.  1989-1991;  Toxicologist, 
North  Carolina  Division  of  Air  Quality, 
1992-1996;  Senior  Scientist.  ILSI  Risk 
Science  Institute.  Washington.  DC.  1996 
to  present. 

Research:  Common  mechanisms  of 
toxicity,  methods  for  evaluation  of 


peripheral  nervous  system 
acetylcholinesterase  activity. 

6.  Arnold  Schecter,  Profeesor  of 
Preventive  Medicine.  State  University  of 
New  York  Health  Science  Center. 
Syracuse,  NY.  and  College  of  Medicine. 
Binghampton.  NY.  Also  Visiting 
Scientist  at  National  Institutes  of 
Environmental  Health  Sciences. 
RMaarch  Trianale  Park.  NC. 

Expertise:  Chlorinated  dioxins  and 
related  chemicals  in  human  breast  milk, 
enviroiunental  health. 

Education:  B.S.  (Physiology/ 
Neurophysiology),  University  of 
Chicago,  Chicago,  IL.  1957;  M.D.. 
Howard  University  Medical  School. 
Washington,  DC.  1962;  MPH,  Columbia 
University  School  of  Public  HealUi,  New 
York.  NY,  1976. 

Professional  experience:  Clinical 
Associate  Professor,  New  Jersey  Medical 
School,  1975-1979;  Commissioner  of 
Health,  Broome  County,  Binghampton. 
New  York.  1979-1981;  Prefeesor.  State 
University  of  New  York.  Health  Science 
Center,  Syracuse,  and  College  of 
Medicine,  Binghampton.  New  York, 
1979  to  piesent. 

Research:  Dioxins.  Agent  Orange, 
drug  and  alcohol  dependence. 

7.  John  /.  Slegeman.  Senior  Sciential. 
Woods  Hole  Oceanographic  Institution. 
Woods  Hole.  M.A.  (background  material 
unavailable). 

8.  Frederick  vom  Seal.  Profianor  of 
Biology.  University  of  Missouri. 
Columbia.  MO. 

Expertise:  Neurobiology,  sociobiology. 
biology  of  reproduction,  behavioral 
ecology,  pharmacology,  endocrinology. 

Education:  B.A.  (Psychobiology)  New 
York  University.  Washington  Square 
College,  New  York;  M.S.  and  Ph.D. 
(Neurobiology),  Rutgers  University,  New 
Brunswick.  N),  1974  and  1976, 
respectively. 

Professional  experience:  Biology 
teacher.  Peace  Corps.  Somalia  axta 
Kenya.  1969-1970;  Biology  Teacher, 
Marymount  International  School.  Paris. 
France.  1970-1972;  Researcher.  Institute 
of  Reproductive  Biology.  Univwsity  of 
Texas,  Austin.  TX.  1976-1979;  Visiting 
Professor.  Center  for  Human 
Reproduction,  College  of  Physiciaiu  and 
Surgeons,  Columbia  University,  New 
York.  NY,  1990-1991:  Professor. 
Biological  Sciences.  University  of 
Missouri.  Columbia.  MO.  1979  to 
present 

Aeaearcii:  Long-term  consequences  of 
exposure  during  embryonic  life  of  the 
brain  and  reproductive  organs  to  natural 
hormones  and  man-made  endocrine- 
disrupting  chemicals. 

9.  Christopher  Wilkinson.  Technology 
Services  Croup,  Inc.,  Washington.  DC. 

Expertise:  Toxicology. 


Education:  B.S..  University  of 
Reading,  England.  1961;  Ph.D. 
(Entbmology).  University  of  CaliComia. 
Riverside.  CA.  1961. 

Professional  experience:  Associate 
Professor.  Pest  Infestation  Lab, 
Agricultural  Research  Council,  England. 
1965-1966;  Professor  of  Insect 
Toxicology.  Cornell  University,  Ithaca. 
NY.  1978-1964;  Managing  Toxicologist. 
Versar.  Inc.,  Springfield.  VA.  1985-1992; 
Toxicologist,  Technology  Services 
Group.  Inc..  Washington.  DC.  1993  to 
present 

Rmmuch:  Structure-activity 
relationships  and  mode  of  action  of 
synergists;  biochemistry,  comparative 
biochemistry  of  microsomal  drug 
metabolism. 

Nominees  for  the  Field  of  Human 
Health  Risk  Assessment  Methods 

1.  Ronald  Adas,  Department  of 
Biology.  University  of  Louisville. 
LouisvUle.  KY. 

Expertise:  Microbiology,  genetics. 

Education:  B.S.  (Biology),  State 
Univosity  of  New  Yoric  at  Stony  Brook. 
1968;  M.S.  (Microbiology)  and  Ph.D. 
(Microbiology),  Rutgers  the  State 
University,  New  Bnmswick.  NJ.  1970 
and  1972.  respectively. 

Professional  experience:  Research/ 
Teaching  Assistant  and  Fellow,  Rutgers. 
New  Brunswick.  NJ,  1968-1972; 
Resident  Research  Associate,  Jet 
Propulsion  Laboratory,  Pasadena.  CA, 
1972-1973;  Professor  of  Biology. 
Associate  Dean,  and  Acting  Chairman. 
Department  of  Microbiology  and 
Immunology.  University  of  Louisville. 
Louisville.  KY.  1973  to  present. 

Research:  Oil  pollution,  interactions 
of  petroleum  and  microorganisms. 

2.  Michael  Bowers.  Professor  and 
Director,  Blandy  Experimental  Farm. 
Orland  E.  White  Arboretimi.  University 
of  Virginia.  Boyce.  VA. 

Expertise:  Ecology,  habitat/population 
modeling. 

Education:  B.S.  (Zoology  and  Botany) 
and  M.S.  (Zoology).  Brigham  Yoimg 
University.  Prove.  UT.  1978  and  1979, 
respectively;  Ph.D.  (Ecology  and 
Evolutionary  Biology).  University  of 
Arizona.  Tuscon.  AZ.  1984. 

Professional  experieiwe:  Research 
ProCassor,  Division  of  Environmental 
Biology.  University  of  California,  Los 
Angeles.CA.  1984-1985;  Professor  and 
Researcher,  Department  of 
Environmental  Sciences  and  Blandy 
Experimental  Farm,  University  of 
Virginia,  1985  to  present 

Research:  Conservation  ecology, 
environmental  risk  management 

3.  Edward  J.  Calabrese,  Professor  of 
Toxicology  and  Director  of  Northeast 


Regional  Environmental  Public  Health 
Center.  Amherst.  MA. 

Expertise:  Human  Health  Risk 
Assessment  Methods. 

Education:  B.A.  and  MJl  (Biology), 
State  College,  Bridgewater.  MA.  1968 
and  1972.  respectively;  Ph.D. 
(Physiology/Toxicology)  and  EdD 
(Science  Education),  Uiuversity  of 
Massachusetts.  Amherst.  MA.  1973  and 
1974,  respectively. 

Professional  experience: 
Environmental  Research  Director. 
Massachusetta  Public  Interest  Group. 
1973-1974;  Assistant  Professor, 
Department  of  Occupational  arid 
Environmental  Medicine,  and  Assistant 
Director,  Environmental  Health 
Resotirce  Center,  University  of  Illinois. 
Urbana-Champaign.  IL  1974-1976; 
Professor.  Environmental  Toxicology, 
and  Director  of  Northeast  Regional 
Environmental  Public  Health  Center, 
Amherst  MA.  1976  to  present 
Research:  Air,  soil,  and  water 
pollution. 

4.  Damstra  Terri,  International 
Programme  on  Chemical  Safety,  World 
Health  Organization,  Research  Trianel^ 
Park.NC.  ^^ 

Expertise:  Women's  Health, 
Environmental  Chemicals  and  Nervous 
System  Toxicology. 

Education:  B.A.  (Biology),  Calvin 
College.  Grand  Rapids.  MI,  1964;  Ph.D. 
(Biology).  University  of  Chicago. 
Chicago,  IL,  1969. 

Professional  experience:  Associate 
Professor  in  Biochemistry.  University  of 
North  Carolina,  Chapel  Hill,  NC,  1976- 
1996;  Special  Assistant  to  the  Director, 
Center  for  Bioenviroimiental  Research. 
Tulane/Xavier  Universities,  New 
Orieans,  LA,  1996-1997;  Associate 
Director  for  International  Programs, 
Associate  Director  for  Science 
Coordination.  Acting  Deputy  Director. 
National  Institute  of  Environmental 
Health  Sciences.  Research  Triangle 
Paiic.  North  Carolina.  1981  to  present 
Research:  Pollutants  in  breast  milk, 
hazardous  wastes,  environmental 
mutagens  and  carcinogens,  and 
sustainable  development. 

5.  Elaine  Faustman.  Department  of 
Environmental  Health.  University  of 
Washington.  SeatUe,  WA. 
Expertise:  Animal  Toxicology. 
Education:  B.A..  Hope  College, 
Holland  MI,  1976;  Ph.D.  (Pharmacology/ 
Toxicology).  Michigan  State  University, 
Lansing.  MI,  1981;  Postdoctoral 
(Toxicology),  University  of  Washington. 
SeatUe.  WA.  1981-1983. 

Professional  experience:  Professor  of 
Enviroiunental  Health,  University  of 
Washington,  Seattie.  WA.  1983  to 
present 
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Research:  Developmental  toxicity  of 
direct  acting  alkylating  agenta  in  rodent 
embryos,  short-term  tests  for  teratogens. 

6.  Tyrone  Hayes,  Assistant  Professor, 
Department  of  Lategrative  Biology, 
University  of  California.  Berkeley,  CA. 

Expertise:  Reproductive  Biology, 
Endocrinology. 

Education:  B.A.  and  M.A.  (Biology). 
Harvard  University.  Cambridge,  MA. 
1988  and  1989,  respectively;  Ph.D. 
(Integrative  Biology).  University  of 
California.  Berkeley.  CA.  1993. 

Professional  experience:  Consultant. 
Biosystems.  Tilniron.  CA,  1990  to 
present;  Adjunct  Postdoctoral  Fellow. 
National  Institutes  of  Health,  Bethesda. 
M.D..  1994;  research  and  teaching 
positions.  University  of  California 
Berkeley.  CA.  1994  to  present 

Research:  The  role  of  steroids  in 
growth  and  development  of  amphibians. 

7.  Michael  Gallo,  Enviroimjental  and 
Occupational  Health  Science  Institute. 
Piscataway.  NJ. 

Expertise:  Human  Health  Risk 
Assessment  Methods  (additional 
back^und  material  unavailable). 

8.  Carol  Litchfield.  Associate 
Professor.  Department  of  Biology. 
George  Mason  University.  Fairfex,  VA. 

Expertise:  Microbiolo^, 
bioreraediation. 

Education:  B.S.  and  M.S.  (Biology). 
University  of  Cinciimati,  Cincirmati, 
OH.  1958  and  1960.  respectively. 

Professional  experietux:  Professor, 
Rutgers  -  The  State  University  of  New 
Jersey,  Marine  Microbial  Ecology 
Research  Program  and  Center  for  Coastal 
and  Environmental  Studies,  New 
Brunswick,  NJ.  1971-1979;  Supervisory 
Research  Microbiologist.  Aquatic 
Toxicology.  Microbiological  Fouling 
and  Control.  E,L  duPont  de  Nemours 
Co..  Haskell  Laboratory,  Newark.  DE. 
1981-1986;  Supervisory  Research 
Microbiologist  and  Senior  Scientific 
Consultant,  environmental  remediation 
consulting  firms.  1986-1993,  Associate 
Profiassor.  George  Mason  University. 
Fairfex.  VA.  1993  to  present 

Research:  Blodegradation.  hazardous 
wastes. 

9.  Christopher  Portier,  Head. 
Toxicokinetics  Faculty,  National 
Institute  of  Environmental  Health 
Sciences.  Research  Triangle  Park.  NC; 
Adjunct  Professor  of  Biostatistics, 
University  of  North  Carolina  School  of 
Public  Healtii,  Chapel  Hill,  NC. 
Expertise:  Human  health  risk 
assessment  methods 

Education:  B.S.  (Mathematics), 
Nicholls  State  University,  Thibodaux, 
LA,  1977;  M.S.  and  Ph.D.  (Biostatistics), 
University  of  North  Carolina.  Chapel 
Hill.  NC.  1979  and  1981,  respectively. 
Professional  experience:  Head.  Risk 
Methodology  Section.  Division  of 


Biometry  and  Risk  Assessmmt.  and 
Head.  Toxicokinetics  Facidty.  National 
Institute  of  Envinmmental  Health 
Sciences.  Research  TrianglerPark,  NC, 
1979  to  present 

Research:  Risk  assessment 
methodology. 

10.  Gary  Sayler,  Director.  Center  for 
Enviroiunental  Biotechnology. 
University  of  Tennessee.  Knoocville.  TN. 

Expertise:  Microbiology, 
bioremediation,  molecular  biology. 

Education:  B.S.  (Bacteriology).  North 
Dakota  State  University.  Fai«>,  ND. 
1971;  Ph.D.  (Bacteriology/ 
Biochemistry).  Univrasity  of  Idaho. 
Moscow.  ID,  1974. 

Professional  experience:  Researcher. 
National  Institute  of  Environmental 
Health  Sciences.  Research  Triangle 
Park,  NC,  1980-1985;  Research  and 
teaching  positions.  University  of 
Tennessee.  Knoxville.  TN,  1988  to 
present 

Reeearch:  Managing  biodegradative 
microbial  communities,  molecular 
environmental  diagnostic  applications 
in  hazardous  waste  bioremediation. 
11.  Ana  Soto,  Associate  Professor. 
Anatomy  and  Cell  Biology.  Tufts 
University  of  Medicine,  Boston,  MA. 
Expertise:  Endocrinology. 
Education:  B.S.  (Biology)  Colegio 
Elizalde,  Buenos  Aires,  Argentina.  1967; 
M.D..  University  of  Buenos  Aires. 
Argentina.  1970. 

Professional  experience:  Instructor. 
Departments  of  Physiology  and 
Biological  Chemistry,  University  of 
Buenos  Aires  School  of  Sciences, 
Argentina.  1971-1973;  Research 
Associate.  Tufts  Cancer  Center,  Boston, 
MA,  1973-1976;  Fellow,  Foundation  de 
Lindustrie  Farmaceutique,  Hospital 
Debrousse,  Lyon.  France;  Profiassor. 
Department  of  Anatomy  and  CeU 
Biology.  Tufts  University  of  Medidfie. 
Boston.  MA,  1977  to  present. 

Research:  Breast  cancer,  effects  of 
pesticides  on  human  estrogen-sensitive 
cells. 

12.  Thomas  Webster,  Boston 
University  School  of  Public  Health. 
Department  of  Environmental  Health, 
Boston,  MA. 

Expertise:  Human  health  risk 
assessment.  (Additional  background 
material  unavailable.) 


List  of  Subjects 

Environmental  protection. 

Dated:  November  25. 1997. 
Steplien  L.  JohnaoB, 

Acting  Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  97-31919  FUed  12-4-87: 8:45  un| 

■LUMP  CODE  SaSC  BO  F 
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ENVIRONMEHTAL  PROTECTION 
AGENCY 

CEn-niL-«4l7-1] 

Eiwliunwenttl  Impact  Sfteinenti 
Reguiitfona:  Availability  of  EPA 


AvailAility  of  EPA  comments 
piepued  Novembm- 17. 1097  Through 
November  21. 1997  punuant  to  the 
Environmental  Review  Process  {ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2Kc)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Actlvitiaa  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  eaviroomental  impact 
statements  (EISs)  was  published  in  the 
Federal  tiaielef  dated  April  11. 1997 
(62  FR  16154). 

OrallEISa 

ERP  No.  D-AFS-L65292-ID  Rating 
E02.  Caribou  National  Forest, 
Implementation,  Federal  Phosphate 
Leasing  Proposal  for  the  Manning  Creek 
and  Dairy  Syncline  Tracts,  Caribou 
County,  ID. 

Summary:  EPA  expressed 
environmental  objections  about  pro)ect 
impacts  on  water  quality,  including 
303(d)  listed  waters.  Specific  mitigation 
measures  need  to  be  included  in  the 
Final  EIS. 

FlMlEISa         ^ 

ERP  No.  F-AFS-L80103-AK.  Swan 
Lake-Lake  Tyee  Intertie  Project, 
Electrical  Transmission  Line  and 
Associated  Facilities  Construction  and 
Opeiation,  Northwestern  Portion  of 
Revill^gedo  Island  from  Upper  Carroll 
Inlet  to  Behm  Canal  and  the 
Northeastern  Portion  of  Cleveland 
Peninsula  from  Spacious  Bay  to 
Bradfield  Canal,  Special-Use-Permit 
Issuance,  Tongass. 

Summary:  EPA  expresaed 
environmental  concerns  with  the 
methodologies  used  and  conclusions 
drawn  about  cumulative  effects  within 
the  project  corridor. 

Dated:  Dacamber  2, 1997. 
WiUiaa  D.  Didwnoa. 
Dinctor,  NEPA  Compliance  Division.  Office 
ofPedeml  Activitiet. 

IFR  Doc.  97-31916  Filed  ia-4-«7: 8:45  am] 
coos  m$»  10  u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6486-0] 

Environmant^  hnfMCt  Statamants; 
Notica  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  November  24. 
1997  Through  November  26, 1997 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  97(0457,  Final  EIS,  FHW,  NC. 
US-17/Wilmington  Bypass 
Transportation  Improvement  Program, 
Updated  Information,  TIP  R-2633C. 
Construction  from  1-40  to  US  421 . 
Funding.  NPDES  and  US  Coast  Guard 
and  COE  Section  10  and  404  PermiU. 
New  Hanover  County.  NC,  Due: 
January  5. 1998,  Contact  Nicholas  L. 
Graf,  P.E.  (919)  856-4346. 
EIS  No.  970458.  Pinal  EIS.  IBR.  CA. 
American  River  Water  Resources 
Investigation,  Implementation,  Placer, 
Suter,  EL  Dorado,  Sacramento  and 
San  Joaquin  Coimties,  CA,  Due: 
January  5,  1998.  Contact:  Al  Candlish 
(916) 976-5187. 
EIS  No.  970459.  Draft  EIS.  FHW.  CA. 
CA-S8.  Transportation  Corridor, 
Route  Adoption  and  Purchases  Right- 
of-Way  Acquisition  Project,  between 
CA-99  in  the  Bakersfield 
Metropolitan  Area  and  Interstate  5  in 
Kern  County.  Funding  and  COE 
Section  404  Permit,  Kern  County.  CA, 
Due:  January  25, 1998.  Contact:  John 
R.  Schultz  (916)  498-5041. 
EIS  No.  970460,  Final  EIS.  COE.  CA, 
Syar  Mining  Operation  and 
Reclamation  Plan,  Six  Sites  Selected 
along  the  Russian  River,  Construction, 
Mining-U»e-Permit  and  COE  Section 
404  Permit.  City  of  Healdsbuig. 
Sonoma  County.  CA.  Due:  January  5. 
1996.  Contact:  Peter  Stiaub  (415)  977- 
8443. 
EIS  No.  970461.  Draft  EIS,  AFS,  CA. 
Ansel  Adams,  John  Muir.  Dinkey 
Lakes  and  Monarch  Wildernesses, 
Pro[>osed  New  Management  Direction, 
Amending  the  Land  and  Resource 
Management  Plans  for  the  Inyo,  Sierra 
and  Sequoia  National  Forests. 
Implementation,  Inyo,  Madera,  Mono 
and  Fresno  Counties,  CA.  Due:  March 
6. 1998.  Contact  Robert  Hawkins 
(619)  87^2400. 
EIS  No.  970462.  Final  EIS,  NOA.  GA, 
State  of  Georgia  Coastal  Management 
Program,  Comprehensive  Coastal 
Land  and  Water  Use  Activities, 
Approval  and  Implementation.  GA. 
Due:  January  5, 1998,  Contact  Joshua 
Lott  (301)  713-3117. 


EIS  No.  970463,  Draft  EIS.  BLM.  AK. 
Northeast  National  Petroleum 
Reserve-Alaska  (NPR-A).  Integrate 
Activity  Plan,  Multiple-Use 
Maiaagement,  for  Land  within  the  * 
North  Slope  Borough,  AK.  Due: 
February  10. 1998.  Contact:  Gene 
Terland  (907)  271-3369. 

Dated:  December  2, 1997. 
WUliaa  D.  DtckersoB. 
Dinctor,  NEPA  Compliance  Divitioa.  Office 
(^Federal  Activities. 
IFR  Doc.  97-31917  Filed  12-4-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION  ' 
AGENCY 

[FRL-6a32-41 

Notloa  Of  Propoaad  NPDES  Oanaial 
Pannlta  for  Otachargaa  From 
Hydrostatic  Tasting  of  Now  and 
Existing  Notural  Gas  Pipalinas  In 
Tsxas  (TXG470000).  OklalMma 
(OKG670000)  and  Now  Maxloo 
QIMG670000) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  draft  NPDES  general 

permits. 

summary:  EPA  Region  6  is  proposing  to 
issue  general  NPDES  permits 
authorizing  discharges  resulting  from 
the  hydrostatic  testing  of  new  and 
existing  natural  gas  pipelines  in  Texas, 
Oklahoma  and  New  Mexico.  These 
permits  cover  discharges  resulting  from 
the  hydrostatic  testing,  as  required  by 
Department  of  Transportation 
regulations  49  CFR  Part  192,  Subpart  J, 
or  equivalent  State  rules,  of  new  as  well 
as  existing  pipelines  for  natural  gas.  As 
proposed,  the  permits  have  the 
following  requirements  for  hjrdrostatic 
test  water  discharges  from  new  natural 
gas  pipelines:  Limits  on  oil  and  grease, 
total  suspended  solids  and  pH,  and  a 
limit  of  no  acute  toxicity  if  the 
hydrostatic  test  fill  water  is  obtained 
from  a  source  other  than  the  receiving 
water  to  which  the  hydrostatic  test 
water  is  discharged.  For  hydrostatic  test 
water  discharges  frtim  existing  natiiral 
gas  pipelines,  the  permits  have  the  same 
limits  as  for  new  pipelines  (limits  on  oil 
and  grease,  total  suspended  solids.  pH 
and,  in  some  cases,  no  acute  toxicity)  as 
well  as  a  limit  on  benzene. 
DATES:  Comments  on  these  proposed 
permits  must  be  submitted  by  February 
3.  1998. 

ADDRESSES:  Comments  on  these 
proposed  {>ermit8  should  be  sent  to  the 
Regional  Administrator.  EPA  Region  6, 


1445  Ross  Avenue,  Dallas.  Texas  75202- 
2733. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Wilma  Turner.  EPA  Region  6. 1445  Ross 
Avenue,  Dallas.  Texas  75202-2733. 
telephone  (214)  665-7516.  Copies  of  the 
complete  fact  sheet  and  proposed 
permits  may  be  obtained  from  Ms. 
Turner.  The  foct  sheet  and  proposed 
permits  can  also  be  found  on  the 
,  Internet  at  http://www.epa.gov/ 
earth lr6/6wq/6wq. htm.  In  addition,  the 
current  administrative  record  on  the 
proposal  is  available  for  examination  at 
the  Region's  Dallas  offices  during 
norma!  wrorlung  hours  after  providing 
Ms.  Turner  24  hours  advanced  notice. 

SUPPI-EMBfTARY  MRMMATKM: 

Regulated  categories  and  entities 
include: 


Categwy 

Examples  of  reguiaiad 
•   ■■  entties      ..■■^-^'•- 

Industry  „. 

Operators  of  facilities  dis- 
charging  waste  vl»ters  re- 
sulting from  the  hydrostatic 
testing  of  new  and  existing 
lulural  gas  pipelines.     ^ 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entiti'es  Hkely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
(facility,  company,  business, 
organization,  etc.)  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  Part  I, 
Section  A.l  of  these  permits.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 
Section  301(a)  of  the  Clean  Water  Act 
(CWA  or  die  Act),  33  U.S.C.  1311(a), 
makes  it  unlawful  to  discharge 
pollutants  to  waters  of  the  United  States 
in  the  absence  of  authorizing  permits. 
CWA  section  402,  33  U.S.C.  1342. 
authorizes  EPA  to  issue  National 
Discharge  Elimination  System  (NTOES) 
permits  allowing  discharges  on 
condition  they  will  meet  certain 
requirements,  including  CWA  sections 
301,  304,  and  401  (33  U.S.C.  1331. 1314 
and  1341). 

Those  statutory  provisions  require 
that  NPDES  permits  include  effluent 
limitations  requiring  that  authorized 
discharges:  (1)  Meet  standards  reflecting 
levels  of  technological  capability.  (2) 
comply  with  EPA-approved  state  water 
quality  standards  and  (3)  comply  with 
other  state  requirements  adopted  under 


authority  retained  by  states  under  CWA 
510,  35  U.S.C  1370. 

Two  types  of  technology-based 
effluent  limitations  must  be  included  in 
the  permits  proposed  here.  With  regard 
to  conventional  pollutants,  i.e.,  pH, 
BOD,  oil  and  grease,  TSS  and  fecal 
coliform.  CWA  section  301  (b)(1)(E) 
requires  effluent  limitations  based  on 
"best  conventional  pollutim  control 
teohnology"  (BCT).  Witii  regard  to 
nonconventional  and  toxic  pollutants. 
CWA  section  301(b)(2)  (A),  (C),  and  (D) 
require  effluent  limitations  based  on 
"best  available  pollution  control 
technology  economically  achievable" 
(BAT),  a  standard  which  generally 
represents  the  best  performing  existing 
technology  in  an  industrial  category  or 
subcategory.  BAT  and  BCT  effluent 
limitations  may  never  be  less  stringent 
than  corresponding  effluent  limitations 
based  on  bmt  practicable  control 
technology  (BPT).  a  standard  applicable 
to  similar  discharges  prior  to  March  31, 
1989  under  CWA  301(b)(1)(A). 

NaUonalguideBnes  establishing  BPT, 
BCT  and  BAT  standards  have  not  been 
promulgated  for  discharges  fitim  the 
hydrostatic  testing  of  pipelines.  The 
BCT  and  BAT  requirements  for  these 
discharges  have,  therefore,  been 
established  using  best  professional 
judgement,  as  required  by  CWA  section 
402(a)(1).  The  following  limits  are 
proposed: 


Texas  (TXG670000) 


Daly 
maximufn 


Benzene^ 

Oil  and  Grease 

Total  Suspended  Solids.  pH 
6.0-9.0  Sid.  Units. 


OMahonta  (OKG670000) 


Benzene '  ;., 

Oil  and  Grease _.....'„....... 

Total  Suspended  SoHds,  pH 
6.5-9.0  Std.  Units, 

New  IMaxico  (NMG67000) 


SOpg/l 
15ms/l 
90ing/l 


Daily 
maxiinum 


SOpQ/l 
15  mg/l 
45  mg/l 


Benzene '  „, 

Oil  and  Grease 

Total  Suspended  Solids,  pH 
6.0-9.0  Std.  Units. 


Daily 
maximum 


SOfig/l 
15  mg/l 
90  mg/l 


*  Benzene  limit  applies  to  discharges  from 
existing  natural  gas  ptpelines. 

Requirements  applicable  for 
TXG670000.  OKG670000and 
NMG670000: 

There  shall  be  No  Acute  Toxicity  as 
determined  by  requiring  greater  than 
50%  survival  in  100%  effluent  using  a 
24  hour  acute  test  Sampling  for  the 
toxicity  test  shall  be  made  on  the  fill 


watw  prior  to  being  used  in  &e 
hydrostatic  test  This  toxicity  limit 
applies  only  to  fill  water  taken  from  a 
source  different  bom  the  receiving 
water  to  which  it  is  discharged.  This 
toxicity  limit  does  not,  however,  apply 
to  fill  water  whose  source  is  a  municipal 
drinking  water  supply. 

Otlier  Legal  RequiiemestB 

A.  State  Certification 

Under  section  401(a)(1)  of  the  Art, 
EPA  may  not  issue  an  NPDES  permit 
until  the  State  in  which  the  discharge 
will  originate  grants  or  waives 
certification  to  ensure  compliance  with 
appropriate  requirements  of  the  Art  and 
State  law.  Section  301(b)(1)(C)  of  the 
Art  requires  that  NPDES  permits 
contain  conditions  that  ensure 
compliance  with  applicable  state  water 
quality  standards  or  limitations.  The 
proposed  permits  contain  limitations 
intended  to  ensure  compliance  with 
state  water  quality  standards  and  has 
been  determined  by  EPA  Region  6  to  be 
consistmt  with  the  applicable  state's 
water  quality  standards  and  the 
corresponding  implementation  plans. 
The  Region  has  solicited  certification 
from  the  Railroad  Commission  of  Texas 
for  TXG670000,  the  Oklahoma 
Corporation  Commission  for 
OKG670000  and  the  New  Mexico 
Environment  Department  for 
NMG870000. 

B.  Endangered  Species  Act 

The  proposed  limits  are  sufficiendy 
stringent  to  assure  state  water  quality 
standards,  both  fw  aquatic  life 
protection  and  human  health  protection, 
will  be  met.  The  effluent  limitations 
established  in  these  permits  ensure 
protection  of  aquatic  life  and 
maintenance  of  the  receiving  water  m 
an  aquatic  habitat.  The  Region  finds  that 
adoption  of  the  proposed  permits  is 
unlikely  to  adversely  afiiert  any 
threatened  or  endangered  species  or  its 
critical  habitat  EPA  is  seeking  written 
concurrence  from  the  United  States  Fish 
and  Wildlife  Service  and  National 
Marine  Fisheries  Service  on  this 
determination. 

CTTfirtoric  Preservation  Act 

Facilities  which  advwsely  affert         -^ 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historical 
Places  are  not  authorized  to  discharge 
under  this  permit 

D.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
the  review  requirements  of  Executive 
Order  12866. 
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E.  Paperwork  Reduction  Act 

The  information  collection  required 
by  this  permit  has  been  approved  by 
OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C 
3501  et  seq..  in  submission  made  for  the 
NPDES  permit  program  and  assigned 
OMB  control  numbers  2040-0086 
(NPDES  permit  application)  and  2040- 
0004  (diachaige  monitoring  reports). 

F.  Unfunded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA).  Public 
Law  104-4.  generally  requires  Federal 
agencies  to  assess  the  effects  of  their 
"regulatory  actions"  on  State,  local,  and 
trilMl  governments  and  the  private 
sector.  UMRA  uses  the  term  "regulatory 
actions"  to  refisr  to  regulations.  (See. 
e.g..  UMRA  section  201,  "Each  agency 
shall  •  •  *  assess  the  effects  of  Federal 
regulatory  actions  •  *   *  (other  than  to 
the  extent  that  such  regulations 
incorporate  requirements  specifically 
set  forth  in  law)"  (emphasis  added)). 
UMRA  section  102  defines  "regulation" 
by  reference  to  section  658  of  Tide  2  of 
the  U.S.  Code,  which  in  turn  defines 
"regulation"  and  "rule"  by  refisrence  to 
section  601(2)  of  the  Regulatory 
Flexibility  Act  (RFA).  That  section  of 
the  RFA  defines  "rule"  as  "any  rule  for 
which  the  agency  publishes  a  notice  of 
proposed  rulemaking  pursuant  to 
section  553(b)  of  [the  Administradve 
Procedure  Act  (APA)l.  or  any  other  law 
•  •  ••> 

NPDES  general  permits  are  not 
"rules"  under  the  APA  and  thus  not 
subject  to  the  APA  requiremAt  to 
publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  are 
also  not  s\ib|ect  to  such  a  requirement 
under  the  CWA.  While  EPA  publishes  a 
notice  to  solicit  public  comment  on 
draft  general  permits,  it  does  so 
pursuant  to  the  CWA  section  402(a) 
requirement  to  provide  "an  opportunity 
for  a  hearing."  Thus,  NPDES  general 
permits  are  not  "rules"  for  RFA  or 
UMRA  purposes. 

EPA  thinks  it  U  unlikely  that  this 
proposed  permit  issuance  would 
contain  a  Federal  requirement  that 
might  result  in  expenditures  of  $100  ^ 
million  or  more  for  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 

The  Agency  also  believes  that  the 
proposed  permit  issuance  would  not 
significantly  nor  luiquely  affect  small 
governments.  For  UMRA  purposes, 
"small  governments"  is  defined  by 
reference  to  the  definition  of  "small 
governmental  jurisdiction"  under  the 
RFA.  (Sed  UMRA  section  102(1). 
referencing  2  U.S.C  658.  which 


refarences  section  601(5)  of  the  RFA.) 
"Small  governmental  furisdiction" 
means  governments  of  cities,  counties, 
towns,  etc.  with  a  population  of  less 
than  50.000,  unless  the  agency 
establishes  an  alternative  definition. 
The  proposed  permit  issuance  also 
would  not  uniquely  affect  small 
governments  because  compliance  with 
the  proposed  permit  conditions  affects 
small  governments  in  the  same  manner 
as  any  other  entities  seeking  coverage 
under  the  permit 

G.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.  requires  that  EPA 
prepare  a  regulatory  flexibility  analysis 
for  regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Compliance  with  the  permit 
requirements  will  not  result  in  a 
significant  impact  on  dischargers, 
including  sm^  businesses,  covered  by 
these  permits.  EPA  Region  6  therefore 
concludes  that  the  permits  proposed 
today  %vill  not  have  a  siyoificant  impact 
on  a  substantial  number  of  small 
entities. 

Datwl:  NovwabOT  2S.  1997. 
Oscar  IsBim.  Ir.. 

Daputy  Director.  Water  Quality  Protection 
DiviMion.  EPA  Repon  8. 
(FK  Doc.  97-31913  FUwl  12-4-97;  8:45  am) 


FEDERAL  COMMUNICATIONS 

NoBoe  of  Publte  Infocwaon 
ColiactkNHs)  Subminwl  to  OMB  for 
fWvtaw  Mid  Approvoi 

Novwnbar  28. 1997. 

■UMMfinr  The  Federal  Conmnmicadons 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  coUection(s),  as 
reqiiired  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  foiling  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 


(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
infbrmadon  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  January  5, 1998.     , 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

AOOREttES:  Direct  all  comments  to  Judy 
Holey.  Federal  Commimications 
Commission,  Room  234. 1919  M  St, 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboleydifcc.gov. 
TOR  RJRTMER  ■rOHMATIOH  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboleyMcc.gov. 

mipn  iMnfTAHY  ■ronwATiON; 

OMB  Cbntro/ No.  3060-0785. 

Title:  Changes  to  the  Board  of 
Directors  of  the  National  Exchange 
Carrier  Association  (NECA)  and  the 
Federal-State  Joint  Board  on  Universal 
Service.  CC  Docket  Nos.  97-21  and  Ofr- 
45. 

Form  No.:  FOC  Form  457. 

Type  of  Review:  Extension  of  a 
cunenUy  approved  collection. 

Respondents:  Businesses  or  other  Cor 
profit 

Number  of  Respondents:  5.000 
respondents,  20.000  responses. 

Estimated  Time  Per  Response:  5  hours 
(avg). 

Aequency  of  Response:  Reporting 
requirements — on  occasion,  quarterly, 
semi-annually,  and  monthly. 

Cost  to  Respondents:  $7,580,500. 

Total  Atmual  Burden:  86.250  hours. 

Needs  and  Uses:  The  Universal 
Service  Worksheet  FCC  Form  457.  will 
be  submitted  by  contributors  to 
universal  service.  Contributors  are  asked 
to  stibmit  semi-annually  information 
regarding  their  end-user 
telecommunications  revenues.  The  FCC 
Form  457  will  be  used  by  the 
Administrator  of  the  Universal  Service 
Support  Mechanisms  to  calculate 
individual  contributions.  Contributors 
will  also  be  required  to  submit  quarterly 
contributions  to  universal  service. 
Contributors  may  also  submit 
information  in  order  to  get  credits 
against  their  contributions. 
Additionally,  contributors  may  submit 
monthly  creidit  information,  but  this 
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provision  has  been  adopted  to  ensure 
timely  acknowledgement  of  services 
rendered. 

Fed«al  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(PR  Doc.  97-31888  FUed  12-4-97;  8:45  am) 

■auNQ  oooc  sna-ot-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(CO  Docket  No.  90-871;  DA  97-2527] 

Notioe  of  Telocommunteation»  Relay 
SarvloM  (TRS)  Applications  for  State 
Carttfication  Accepted 

Released:  December  1, 1997. 

Notice  is  hereby  given  that  the  states 
listed  below  have  applied  to  the 
Commission  for  State 
Telecommunications  Relay  Service 
(TRS)  Certification.  Current  state 
certifications  expire  July  25. 1998. 
Applications  for  certification,  covering 
the  five  year  period  of  July  26, 1998  to 
July  25,  2003,  must  demonstrate  that  the 
state  TRS  program  complies  with  the 
Commission's  rules  for  the  provision  of 
TRS,  pursuant  to  Tide  IV  of  the 
Americans  with  Disabilities  Act  (ADA), 
47  U.S.C.  225.  These  rules  are  codified 
at  47  CFR  64.601-605. 

Copies  of  applications  for  certification 
are  available  for  public  inspection  at  the 
Commission's  Common  Carrier  Bureau, 
Network  Services  Division.  Room  235. 
2000  M  Street.  N.W.,  Washington.  D.C, 
Monday  through  Thursday,  8:30  AM  to 
3:00  PM  (closed  12:30  to  1:30  PM)  and 
the  FCC  Reference  Center,  Room  239. 
1919  M  Street  N.W.,  Washington.  D.C. 
daily,  from  9:00  AM  to  4:30  PM. 
Interested  persons  may  file  comments 
on  or  before  January  5. 1997.  Comments 
should  reference  the  relevant  state  file 
niunber  of  the  state  application  that  is 
being  commented  upon.  One  original 
and  five  copies  of  all  comments  must  be 
sent  to  William  F.  Caton,  Acting 
Secretary,  Federal  Communicatioiu 
Commission,  1919  M  Street,  N.W., 
Washington,  D.C.  20554.  Two  copies 
also  should  be  sent  to  the  Network 
Services  Division,  Common  Carrier 
Bureau.  2000  M  Street,  N.W..  Room  235, 
Washington.  D.C.  20554. 

A  number  of  state  TRS  programs 
currentiy  holding  FCC  certification  have 
failed  to  apply  for  recertification. 
Applications  received  after  October  1, 
1997.  for  which  no  extension  has  been 
requested  before  October  1, 1997.  must 
be  accompanied  by  a  petition  explaining 
the  circumstances  of  the  late-filing  and 
requesting  acceptance  of  the  late-filed 
application. 


File  No:  TRS-97-41. 

Applicant:  Louisiana  Relay 
Administration  Board,  State  of 
Louisiana. 

File  No:  TRS-97-51. 

Applicant:  Rhode  Island  Division  of 
Public  Utilities  and  Carriers.  State  of 
Rhode  Island. 

For  further  information,  contact  Al 
McCloud,  (202)  418-2499, 
amccloud9fcc.gov,  or  Andy  Firth,  (202) 
418-2224  (TTY),  afirtii«fcc.gov,  at  die 
Network  Services  Division.  Common 
Carrier  Bureau,  Federal 
Communications  Commission. 
Federal  Communications  Commission. 
Magalie  Raman  Salas, 
Secretary. 
(FR  Doc.  97-31887  FUed  12-4-97;  8:45  aik] 

BHJJNQ  COOC  CriS-OI-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshina  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday  December  9. 1997.  to  consider 
the  following  matters: 
SUMMARY  AGENDA:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 
Disposition  of  miimtes  of  previous 

Board  of  Directors'  meetings. 
Reports  of  actions  taken  pursuant  to 

authority  delegated  by  the  Board  of 

Directors. 
Memorandum  re:  Proposed  Ride 

Amending  Part  309— E-FOIA. 

DiSCtiSSiON  AGENDA: 

Memorandum  and  resolution  re:  The 
Corporation's  1998  Annual  Budget 

Memorandum  and  resolution  re: 

Proposed  Amendments  to  Part  325 
(Market  Risk  Capital  Rules). 

Memorandum  re:  1997  Alternative 
Dispute  Resolution  Annual  Report 
to  the  Board. 
The  meeting  will  be  held  in  the  Board 

Roonton  the  sixth  floor  of  the  FDIC 

Building  located  at  550— 17th  Street, 

N.W.,  Washington,  D.C. 
The  FDIC  will  provide  attendees  with 

auxiliary  aids  (e.g.,  sign  language 

interpretation)  required  for  this  meeting. 

Those  attendees  needing  such  assistance 

should  call  (202)  416-2449  (Voice); 


(202)  416-2004  (TTY),  to  make 
necessary  anangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  December  2, 1997. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  FeUnan. 
£x0catfve  Secretoiy. 
[FR  Doc.  97-32017  Filed  12-3-^»7;  10:50  ami 

BIUMQ  COOC  •n4-»1-H 


FEDERAL  MEDIATION  AND 
CONaUATION  SERVICE 

Labor-Managamant  Cooperation 
Program;  Application  Solicltatton  W 

Labor-Managamant  Committaaa  FY 
1996 


A.  Introduction 

The  following  is  the  draft  solicitation 
for  die  Fiscal  Year  (FY)  1998  cycle  of 
the  Labor-Management  Cooperation 
Program  as  it  pertains  to  the  support  of 
labor-management  committees.  These 
guidelines  represent  the  continuing 
efibrts  of  the  Federal  Mediation  and 
Conciliation  Service  to  implement  the 
provisions  of  the  Labor-Management 
Cooperation  Act  of  1978  which  was 
initially  implemented  in  FY81.  The  Act 
generally  authorizes  FMCS  to  provide 
assistance  in  the  establishment  and 
operation  of  company /plant,  area, 
public  sector,  and  industry-wide  labor- 
management  committees  which: 

(A)  nave  been  organized  joindy  by 
employers  and  labor  organizations 
representing  employees  in  that 
company/plant,  area,  government 
agency,  or  industry;  and 

(B)  are  established  for  the  purpose  of 
improving  labor-management 
relationships,  job  security,  and 
organizational  effectiveness;  enhancing 
economic  development;  or  involving 
workers  in  decisions  affecting  their  jobs, 
including  improving  communication 
with  respect  to  subjects  of  mutual 
interest  and  concern. 

The  Program  Description  and  other 
sections  that  follow,  as  well  as  a 
separately  published  FMCS  Financial 
and  Administrative  Grants  Manual, 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  imder  this 
program  must  know  in  order  to  develop 
an  application  for  funding  consideration 
for  either  a  company/plant,  area-wide, 
industry,  or  public  sector  labor- 
management  committee.  Directions  for 
obtaining  an  application  kit  and  an 
optional  video  tape  may  be  found  ia 
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Section  H.  A  copy  of  the  Labor 
Management  Cooperation  Act  of  1978. 
included  in  the  application  kit,  should 
be  reviewed  in  conjunction  with  this 
•olicitation. 

B.  Program  Daacription 

Obfectivm 

The  Labor-Management  Cooperation 
Act  of  1978  identifies  the  following 
MYon  general  areas  for  which  financial 
■aalatance  would  be  appropriate: 

(1)  To  improve  communication 
between  representativas  of  labor  and 
management; 

(2)  To  provide  workers  and  emplojrers 
with  opportunities  to  study  and  explore 
new  and  innovative  )oint  approaches  to 
achieving  organizational  eflectiveneai; 

(3)  To  assist  workers  and  employen 
in  solving  problems  of  mutual  concern 
not  stisceptible  to  resolution  within  the 
collective  bargaining  process; 

(4)  To  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitivenciss  and  inhibit 
the  economic  development  of  tiie 
company/plant,  area,  or  industry; 

(5)  To  enhance  the  involvement  of 
worken  in  loaking  decisions  that  afbct 
their  working  lives: 

(6)  To  expand  and  improve  working 
ralatioiuhips  between  worker*  and 
managffrf  •  and 

(7)  To  encourage  free  collective 
bargaining  by  establishing  continuing 
mechanisms  for  communication 
between  employers  and  their  employees 
through  Federal  assistance  in  the 
fonnation  and  operation  of  labor- 
management  committees. 

The  primary  objective  of  this  prognin 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  committees  to  carry 
out  specific  objectives  that  meet  the 
aforementioned  general  criteria.  The 
term  "labor"  refers  to  emplojrees 
represented  by  a  labor  organization  and 
covered  by  a  formal  collective 
bargaining  agreement.  These  committees 
may  be  found  at  either  the  plant 
(company),  area,  industry,  or  public 
sector  levels.  A  plant  or  company 
committee  is  generally  characterized  as 
restricted  to  one  or  more  organizational 
or  productive  units  operated  by  a  single 
employer.  An  area  committee  is 
generally  composed  of  multiple 
employers  of  diverse  industries  as  well 
as  multiple  labor  unions  operating 
within  and  focusing  upon  city,  county, 
contiguous  multicounty.  or  statewide 
jiuisdictions.  An  industry  committee 
generally  consists  of  a  collection  of 
agencies  or  enterprises  and  related  labor 
union(s)  producing  a  common  product 
or  service  in  the  private  sector  on  a 


local,  state,  regional,  or  nationwide 
level.  A  public  sector  committee 
consists  either  of  government  employees 
and  managers  in  one  or  more  units  of  a 
local  or  state  government,  managers  and 
employees  of  public  institutions  of 
higher  education,  or  of  employees  and 
managers  of  public  elementary  and 
secondary  schools.  Those  employees 
must  be  covered  by  a  formal  collective 
bargaining  agreement  or  other 
enforceable  labor-management 
agreement.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
committee,  consideration  should  be 
^ven  to  the  above  definitions  a»  well  as 
to  the  focus  of  the  committee. 

Lq  FY  1998.  competition  will  be  open 
to  company/plant,  area,  private 
industry,  and  public  sector  committees. 
Public  Sector  committees  will  be 
divided  into  two  sub-categories  for 
scoring  piirposes.  One  sub-category  will 
consist  of  committees  representing 
state/local  uaits  of  government  and 
public  iiutitutions  of  higher  education. 
The  second  sub-category  will  consist  of 
public  elementary  and  secondary 
schools. 

Special  consideration  will  be  given  to 
committee  applications  involving 
iimovative  or  unique  efforts.  All 
application  budget  requests  should 
focus  directly  on  supporting  the 
committee.  Applicants  should  avoid 
seeking  funds  tor  activities  that  are 
clearly  available  under  the  other  Federal 
programs  (e.g.,  job  training,  mediation  of 
contract  disputes,  etc.). 

Required  Progfom  Elements 

1.  Problem  Statement— The 
application,  which  should  have 
numbered  pages,  must  discuss  in  detail 
what  specific  problem(s)  face  the 
company/plant,  area,  government,  or 
industry  and  its  workforce  that  will  be 
addressed  by  the  committee.  Applicants 
must  document  the  problem(s)  using  as 
much  relevant  data  as  possible  and 
discuss  the  full  range  of  impacts  these 
problem(s)  could  have  or  are  having  on 
the  company/plant,  government,  area,  or 
industry.  An  industrial  or  economic 
profile  of  the  area  and  workforce  might 
prove  useful  in  explaining  the 
problem(s).  This  section  basically 
^itr^^y—  WHY  the  effort  is  needed. 

2.  BamihM'Or  Benefits  Expected — By 
using  specific  goals  and  objectives,  the 
application  must  discuss  in  detail 
IVKAT  the  labor-management 
committee  as  a  demonstration  effort  will 
accomplish  during  the  life  of  the  grant. 
Applications  that  promise  to  provide 
objectives  after  a  grant  is  awarded  will 
receive  littie  or  no  credit  in  this  area. 
While  a  goal  of  "improving 
communication  between  employers  and 


employees"  may  suffice  as  one  over-all 
goal  of  a  project,  the  objectives  must, 
whenever  possible,  be  expressed  in 
specific  and  measurable  terms. 
Applicants  should  focus  on  the 
outcome,  impacts  or  changes  that  the 
committee's  efforts  will  have.  Existing 
committees  should  focus  on  expansion 
efforts/results  expected  from  FMCS 
funding.  The  goals,  objectives,  and 
projected  impacts  will  become  the 
foundation  for  future  monitoring  and 
evaluation  efforts  of  the  grantee,  as  well 
as  the  FMCS  grants  program. 

3.  Approach — Thu  section  of  the 
application  specifies  HOW  the  goals  and 
oo)ectives  will  be  accomplished.  At  a 
mtntnuim,  the  following  elements  must 
be  includcKi  in  all  grant  applications: 

(a)  A  discussion  of  the  strategy  the 
committee  will  employ  to  accomplish 
its  goals  and  objectives; 

(d)  a  listing,  oy  name  and  tide,  of  all 
existing  or  proposed  members  of  the 
laboi^management  committee.  The 
application  should  also  offer  a  rationale 
Cor  the  selection  of  the  committee 
members  (e.g.,  members  represent  70% 
of  the  area  of  company /plant 
workforce). 

(c)  A  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  deacriptioiu 
for  all  staff  that  will  have  to  be  hired  as 
well  as  raauraes  for  staff  alreedy  on 
board; 

(d)  in  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the  / 
proposed  approach:                                  '' 

(e)  A  statement  of  how  often  the 
committee  will  meet  (we  require 
meetings  at  leest  every  other  month)  as 
well  as  any  plans  to  form  subordinate 
committees  for  particular  purposes;  and 

(f)  For  applications  from  existing 
committees  (i.e..  in  existence  at  least  12 
months  prior  to  the  submission 
deadline),  a  discussion  of  past  efforts 
and  accomplishments  and  how  they 
would  integrate  with  the  proposed 
expanded  effort 

4.  Major  Mi/estonee— This  section 
must  include  an  implementation  plan 
that  indicates  what  major  steps, 
operating  activities,  and  objectives  will 
be  accomplished  as  well  as  a  timetable 
for  WHENthey  will  be  finished.  A 
milestone  chart  must  be  included  diat 
indicates  what  sp>ecific 
accomplishments  (process  and  impact) 
will  be  completed  by  month  over  the 
Ufa  of  the  grant  usinig  September  15. 
1998,  as  the  start  date.  The* 
accomplishment  of  these  tasks  and 
objectives,  as  well  as  problems  and 
delays  therein,  will  serve  as  the  basis  fat 
quarterly  progress  reports  to  FMCS. 
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5.  Evaluatioa — ^Applicants  must 
provide  for  either  an  external  evaluation 
or  an  internal  assessment  of  the  project's 
success  in  meeting  its  goals  and 
objectives.  An  evaluation  plan  must  be 
developed  which  briefly  discusses  what 
basic  questions  or  issues  the  assessment 
will  examine  and  what  baseline  dau  the 
committee  staff  already  has  or  will 
gather  for  the  assessment.  This  section 
should  be  written  with  the  application's 
OMm  goals  and  objectives  cleariy  in 
mind  and  the  impacts  or  changes  that 
the  effort  is  expected  to  cause. 

6.  Letters  of  Commitment — 
Applications  must  include  current 
letters  of  commitment  bom  all  proposed 
or  existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participants  support 
the  application  and  will  attend 
scheduled  committee  meetings.  A 
blanket  letter  signed  by  a  committee 
chairperson  or  other  official  on  behalf  of 
all  members  is  not  acceptable.  We 
encourage  the  use  of  individual  letters 
submitted  on  company  or  union 
letterhead  represented  by  the 
individual  The  letters  should  match  the 
names  provided  under  Section  3(b). 

7.  Other  Aequ/rements— Applicants 
are  also  responsible  for  the  following: 

(a)  The  submission  of  data  indicating 
approximately  how  many  employees 
will  be  covered  or  represented  through 
the  labor-management  committee: 

(b)  From  existing  committees,  a  copy 
of  the  existing  staffing  levels,  a  copy  of 
the  by-laws,  a  breakout  of  annual 
operating  cosU  and  identifications  of  all 
sources  and  levels  of  current  finnm-m 
support; 

(c)  A  detailed  budget  narrative  based 
on  policies  and  proosdurBS  contained  in 
the  FMCS  Financial  and  Administrative 
Grants  Manual; 

(d)  an  assurance  that  the  labor- 
management  committee  will  not 
interfere  with  any  collective  bargaining 
agreements;  and 

(e)  an  assurance  that  committee 
meetings  will  be  held  at  least  every 
other  month  and  that  written  minutes  of 
all  committee  meetings  will  be  prepared 
and  made  available  to  FMCS. 


Selection  Criteria 

The  folfowing  criteria  will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 

(1)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  justified  the  needs  that 
the  proposed  project  will  address. 

(2)  The  degree  to  which  appropriate 
and  measurable  goals  and  objectives 
have  been  developed  to  address  the 
problems/needs  of  the  applicant 


(3)  The  feasibility  of  die  approach 
proposed  to  attain  the  goals  and 
objectives  of  the  project  and  the 
perceived  likelihood  of  accomplishing 
the  intended  project  results.  This 
section  wrill  also  address  the  degree  of 
innovativeness  or  uniquoiess  of  the 
proposed  effort. 

(4)  The  appropriateness  of  committee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  application  as  indicated  in 
the  letters  of  support 

(5)  The  faasibitity  and  thoroughness 
of  the  implementation  plan  in 
specifying  major  milestones  and  target 
dates. 

(6)  The  cost  effiactiveness  and  fiscal 
soundness  of  the  application's  budget 
request,  as  well  as  theepplication's 
feasibility  vis-a-vis  its  goals  and 
approach. 

(7)  The  overall  faasibility  of  the 
proposed  project  in  lij^t  of  all  of  the 
information  presented  for  consideration; 
and 

(8)  The  value  to  the  government  of  the 
application  in  light  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 
such  factors  as  innovativeness,  site 
location,  cost,  and  other  qualities  that 
impact  upon  an  applicant's  value  in 
encouraging  the  labor-management 
committee  concept 

C.  Eligibility 

Eligible  grantees  include  state  and ' 
local  units  of  government,  labor- 
management  committees  (or  a  labor 
union,  management  association,  or 
company  on  behalf  of  a  committee  that 
will  be  created  through  the  grant),  and 
certain  third-party  private  non-profit 
entities  on  behalf  of  one  or  more 
committees  to  be  created  through  the 
grant  Federal  government  agencies  and 
their  employees  are  not  eligible. 
Third-party  private,  non-profit 
entities  which  can  document  that  a 
major  purpose  or  function  of  their 
organization  has  been  the  improvement 
of  labor  relations  are  eligible  to  apply. 
However,  all  funding  must  be  directed 
to  the  functioning  of  the  labor- 
management  committee,  and  all 
requirements  under  Part  B  must  be 
followed.  Applications  from  third-party 
entities  must  document  particularly 
strong  support  and  participation  from 
all  labor  and  management  parties  with 
whom  the  applicant  will  be  working. 
Applications  from  third-parties  which 
do  not  directiy  support  the  operation  of 
a  new  or  expanded  committee  will  not 
be  deemed  eligible  nor  will  applications 
signed  by  entities  such  as  law  firms  or 
other  third-parties  failing  to  meet  the 
above  criteria. 


Applicants  who  received  funding 
under  this  program  in  the  past  for 
committee  operations  are  generally  not 
eligible  to  apply.  The  only  exceptions 
apply  to  third-party  grantees  who  seek 
funds  on  behalf  of  an  entirely  different 
committee. 

D.  Allocations 

The  total  FY  1998  appropriation  for 
this  program  is  $1.5  million,  of  which 
at  least  $750,000  will  be  available 
competitively  for  new  applicants. 
Specific  funding  levels  will  not  be 
established  for  each  type  of  committee. 
Instead,  the  review  process  will  be 
conducted  in  such  a  manner  thuf  at  least 
two  awards  will  be  made  in  each 
category  (company/plant,  industry, 
public  sector,  and  area),  providing  that 
FMCS  determines  that  at  least  two 
outstanding  applications  exist  in  aadi 
category.  After  these  applications  are 
selected  for  award,  the  remaining 
applications  will  be  considered 
according  to  merit  without  regard  to 
category.  A  maximum  of  $400,000  of  the 
$1.5  million  appropriation  has  been 
reserved  for  the  limited  continuation  of 
FY96-funded  grantees. 

In  addition  to  the  competitive  process 
identified  in  the  preceding  paragraph, 
FMCS  will  set  aside  a  sum  not  to  exceed 
thirty  percent  of  its  non-reserved 
appropriation  to  be  awarded  on  a  non- 
competitive basis.  These  funds  %vill  be 
used  only  to  support  industry-specific 
national-scope  initiatives  and/or 
regional  industry  modris  with  high 
potential  for  widespread  replication  that 
have  been  solicited  1^  the  Director  of 
the  Service. 

FMCS  reserves  the  right  to  retain  up 
to  an  additional  five  percent  of  the  FY98 
appropriation  to  contract  for  program 
support  purposes  (such  as  evaluation) 
other  than  administration. 

E.  Dollar  Range  and  Length  of  Grants 
and  Continuation  Policy 

Awards  to  continue  and  ejqjand 
existing  labor-management  committees 
(i.e.,  in  existence  12  months  prior  to  the 
submission  deadline)  will  be  for  a 
period  of  12  months.  If  successful 
progress  is  made  during  this  initial 
bu(^t  period  and  if  sufficient 
appropriations  for  expansion  and 
continuation  projects  are  available, 
these  grants  may  be  extended  or 
continued  for  a  limited  time  at  a  40 
percent  cash  match  ratio.  Initial  awards 
to  establish  new  labor-management 
committees  (i.e.,  not  yet  esteblished  or 
in  existence  less  than  12  months  prior 
to  the  submission  deadline),  will  be  fm 
a  period  of  18  months.  If  successful 
progress  is  made  during  this  initial 
bui^et  period  and  if  sufficient 
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appropriations  for  expansion  and 
continuation  projects  are  available, 
these  grants  may  be  extended  or 
continued  for  a  limited  time  at  a  40 
percent  cash  match  ratio.  The  dollar 
range  of  awrards  is  as  follow*: 
—Up  to  $35,000  in  FMCS  funds  per 
annum  for  existing  company/ plant  or 
single  department  public  sector 
applicants; 
— Up  to  $50,000  over  18  months  for  new 
company/plant  committee  or  single 
department  public  sector  applicants; 
—Up  to  $75,000  in  FMCS  funds  per 
annum  for  existing  area,  industry  and 
multi-departmental  public  sector 
committee  applicants; 
— Up  to  $100,000  per  18-month  period 
for  new  area,  industry,  and  multi- 
department  public  sector  committee 
applicants. 

Applicants  are  reminded  that  these 
figures  represent  maximum  Federal 
funds  only.  If  total  costs  to  accomplish 
the  objectives  of  the  application  exceed 
the  maximum  allowable  Federal 
funding  level  and  its  required  grantee 
match,  applicants  may  supplement 
these  funds  through  voluntary 
contributions  from  other  sources. 
Applicants  are  also  strongly  encouraged 
to  consult  with  their  local  or  regional 
FMCS  field  ofTice  lo  determine  what 
kinds  of  training  may  be  available  at  no 
cost  before  budgeting  for  such  training 
in  their  applications.  A  list  of  our  field 
leadership  team  and  their  phone 
numbers  is  included  in  the  application 
kit. 

F.  Cash  Match  Requirements  and  Cost 
Allowability 

Applicants  for  new  labor-management 
committees  must  provide  at  least  10 
percent  of  the  total  allowable  project 
costs.  Applicants  for  existing 
committees  must  provide  at  least  25 
percent  of  the  total  allowable  project 
costs.  All  matching  funds  may  come 
from  state  or  local  government  sources 
or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Funds  generated  by  grant- 
supported  efforts  are  considered 
"piofect  income,"  and  may  not  be  used 
for  matching  purposes. 

It  will  be  the  policy  of  this  program 
to  reject  all  requests  for  indirect  or 
overhead  costs  as  well  as  "in-kind" 
match  contributions.  In  addition,  grant 
funds  must  not  be  used  to  supplant 
private  or  local/state  government  funds 
currently  spent  for  these  purposes. 
Funding  requests  from  existing 
committees  should  focus  entirely  on  the 
costs  associated  with  the  expansion 
efforts.  Also,  under  no  circumstances 
may  business  or  labor  officials 


participating  on  a  labor-management 
committee  be  compensated  out  of  grant 
funds  for  time  spent  at  committee 
meetings  or  time  spent  in  training 
sessions.  Applicants  generally  will  not 
be  allowed  to  claim  all  or  a  portion  of 
existing  full-time  staff  as  an  expense  or 
match  contribution.  For  a  more 
complete  discussion  of  cost 
allowability,  applicants  are  encouraged 
to  consult  the  FY98  FMCS  Financial 
and  Administrative  Grants  Manual 
which  will  be  included  in  the 
application  kit 

G.  Application  Submission  and  Beview 
Process 

Applications  should  be  signed  by 
both  a  labor  and  management 
representative  and  be  postmarked  no 
later  than  May  2,  1998.  No  applications 
or  supplementary  materials  can  be 
accepted  after  the  deadline.  It  is  the 
responsibility  of  the  applicant  to  ensure 
that  the  application  is  correctly 
postmarked  by  the  U.S.  Postal  Service  or 
other  carrier.  An  original  application 
containing  numbered  pages,  plus  three 
copies,  should  be  addressed  to  the 
Federal  Mediation  and  Conciliation 
Service,  Labor-Management  Program 
Services,  2100  K  Street  NW.. 
Washington,  IX:  20427.  FMCS  will  not 
consider  videotaped  submissions  or 
video  attachments  to  submissions. 

After  the  deadline  has  passed,  all 
eligible  applications  will  be  reviewed 
and  scored  initially  by  one  or  more 
Customer  Grant  Review  Boards.  The 
Board(8)  will  recommend  selected 
applications  for  further  funding 
consideration.  The  Director,  Labor- 
Management  Program  Services,  will 
finalize  the  scoring  and  selection 
process.  The  individual  listed  as  contact 
person  in  Item  6  on  the  application  form 
will  generally  be  the  only  person  with 
whom  FMCS  will  communicate  during 
the  application  review  process. 

All  FY98  grant  applicants  will  be 
notified  of  results  and  all  grant  awards 
will  be  made  before  September  15,  1998. 
Applications  submitted  after  the  May  2 
deadline  date  or  that  fail  to  adhere  to 
eligibility  or  other  major  requirements 
will  be  administratively  rejected  by  the 
Director,  Labor-Management  Program 
Services. 

H.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  application  kit.  These  kits 
and  additional  information  or 
clarification  can  be  obtained  free  of 
charge  by  contacting  the  Federal 
Mediation  and  Conciliation  Service. 


Labor-Management  Program  Services, 

2100  K  Street  NW.,  Washington,  DC 

20427;  or  calling  202-606-8181. 

John  Calhoon  Wells, 

Director,  Federal  Mediation  and  Conciliation 

Service. 

(FR  Doc.  97-31859  Filed  12-4-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notlcaa; 
Acquisitions  of  Shares  of  Bonks  or 
Bank  HoMling  Companiss 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(jK7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  19.  1997. 

A.  Federal  Reserve  Bank  of  AtlanU 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303-2713: 

1.  Harold  Gary  Morse,  Oxford, 
Florida,  Mark  Morse  Irrevocable  Trust. 
Lady  Lake,  Florida,  JennifBr  Boone 
Irrevocable  Trust,  Lady  Lake,  Florida, 
and  Tracy  Mathews  Irrevocable  Trust, 
Lady  Lake,  Florida;  to  acquire 
additional  voting  shares  of  Villages 
Bancorporation,  Inc.,  Lady  Lake, 
Florida,  and  thereby  indirectly  acquire 
First  Bank  of  the  Villages,  Lady  Lake, 
Florida. 

Board  of  GovenioTS  of  the  Federal  Reserve 
System,  December  1, 1997. 
|«aaifir|.  lohnsoa. 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  97-31838  Filed  12-4-^7:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Fonnatlons  of,  Acquisitions  by,  and 
Msrgsrs  of  Bank  HoMing  Companiss 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 


Federal  Register  /  Vol.  62,  No.  234  /  Friday,  December  5.  1997  /  Notices 


225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  tiie 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  29. 
1997. 

A.  Federal  Resenij  Bank  of 
Philadelpliia  (Michael  E.  CoUins.  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia.  Pennsylvania  19105-1521: 

1.  Fulton  Financial  Corporation, 
Lancaster,  Pennsylvania;  to  acquire  100 
percent  of  the  voting  shares  of  Keystone 
Heritage  Group,  Inc.,  Lebanon. 
Pennsylvania,  and  thereby  indirectly 
acquire  Lebanon  Valley  National  Bank, 
Lebanon,  Pennsylvania. 

Board  of  Coveraon  of  the  Federal  Reserve 
Sjrstem,  December  1, 1997. 

>wiaifcr  |.  fohtna, 

Depaty  Secretary  of  the  Board. 

IFR  Doc  97-31834  FUed  12-1-97;  8:45  am) 
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MATTERS  TO  BC  CONSIOERED: 

Summary  Agenda:  Because  of  its 
routine  nature,  no  discussion  of  the 
following  item  is  anticipated.  Tlie 
matter  will  be  voted  on  without 
discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved 
to  the  discussion  agenda. 

1.  Cost  of  Federal  Reserve  Bank  notes 
in  1998. 

Discussion  Agenda: 

2.  Proposed  1998  Federal  Reserve 
Bank  budgets. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note  This  meeting  will  be  recoided  ftw  the 
benefit  of  those  un^le  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copiea 
may  be  ordered  for  S6  per  cassette  by  calling 
202-452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washin^on.  D.C 
20551. 

CONTACT  PERMN  FOR  MORE  MFORMATION: 
Joseph  R.  Coyne.  Assistant  to  the  Board; 
202-452-3204. 

SWPtEMOfTARY  MFORMATION:  You  may 
call  202-452-3206  for  a  recorded 
aimouncement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.bog.frb.fed.us  for  an 
electronic  announcement.  (The  Web  site 
also  includes  procedural  and  other 
information  about  the  open  meeting.) 

Dated:  December  3, 1997. 
WiUiaa  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc-  97-32014  Filed  12-3-97;  10:50  am) 
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FEDERAL  RESERVE  SYSTEM 
Sunshlns  Act  Meeting 

AGENCY  HOLOMQ  TME  MEETmO:  Boa^d  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 
December  10, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets. 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Open. 


FEDERAL  RESERVE  SYSTEM 
Sunshlns  Act  Mssting 

AGENCY  HOUXNQ  THE  MEETtlQ:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  Approximately  10:30 
a.m.,  Wednesday,  December  10, 1997, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
Streets,  NW..  Washington.  DC  20551. 
status:  Closed. 

MATTERS  TO  BE  CONSIDEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  TOR  MORE  Sa^MMATKM: 
Joseph  R  Coyne,  Assistant  to  the  Boerd; 
202-452-3204. 

SUPPLBKNTARY  MFORMATKM:  You  may 
call  202-452-3206  begiiming  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  hank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  httpjf 
www.bog.frb.fed.u8  for  an  electronic 
umouncement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  December  3. 1997. 
Wiiiiaa  W.  WUm, 
Secretary  of  the  Board. 

IFR  Doc.  97-32015  Filed  12-»-97;  VtSO  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

PuMte  BuHdings  Ssfvies 

Nolios  o(  Intsnt  To  Prspars  an 
Environmsntal  Impact  Statament  (EJSi 


WMMAHV:  The  General  Services 
Administration  (GSA)  hereby  gives 
notice  it  intends  to  pr^>are  an 
Environmental  Impact  Statement 
pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  and  the  President's 
Coimcil  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500-1508), 
as  implemented  by  GSA's  Order  PBS  P 
1095.4B  to  dispose  of  excess  federal 
property  known  as  Governors  Island  in 
New  York,  New  York. 

The  EIS  will  evaluate  the  proposed 
project,  the  no-action  alternative,  and 
any  other  reasonable  alternatives 
identified  through  the  scoping  process. 
Scoping  will  be  accomplished  through 
direct  mail  correspondence  with 
interested  persons,  parties,  and 
organizations  and  through  Public 
Scoping  Meetings  to  be  held  in 
Manhattan  and  Brooklyn.  GSA  will 
publish  a  Public  Notice  of  these 
meetings  and  all  subsequent  meetings  in 
local  newspapers  approximately  seven 
to  ten  days  prior  to  each  event 
WRITTEN  COMMENTS/FURTHER 
MFORMATION:  As  part  of  the  Public 
Scoping  process,  GSA  solicits  your 
written  comments  on  the  scope  of 
alternatives  and  potential  impacts  at  the 
following  address:  Peter  A.  Sneed. 
Senior  Program  Analyst,  Portfolio 
Management  Division,  General  Services 
Administration,  26  Federal  Plaza,  Room 
1609,  New  York.  NY  10278.  Written     - 
comments  should  be  received  no  later 
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than  January  2. 1998.  RequesU  for 
further  infbnnation  may  abo  be 
forwarded  to  this  address. 
SUFftEMENTARV  INFORMATION:  The  GSA 
is  anticipating  the  preparation  of  an 
Environmental  Impact  Statement  on  a 
proposal  to  dispose  of  excess  federal 
property  in  New  York.  Now  York.  GSA 
will  serve  as  the  lead  agency  and 
scoping  will  be  conducted  consistent 
with  NEPA  regulations  and  guidelines. 

GSA  invites  interested  individuals, 
organizations,  and  Federal.  State,  and  ^ 
local  agencies  to  participate  in  defining 
the  reasonable  alternatives  to  be 
evaluated  in  the  EIS,  and  in  identifying 
any  significant  social,  economic,  or 
environmental  issues  related  to  the 
alternatives.  During  scoping,  comments 
should  focus  on  identifying  specific 
impacts  to  be  evaluated  and  suggesting 
alternatives  that  minimize  adverse 
significant  impacts  while  achieving 
similar  objectives.  Comments  may  also 
identify  issues  which  are  not  significant 
or  which  have  been  covered  by  prior 
enviromnental  review.  Scoping  should 
be  limited  to  commenting  on 
alternatives  and  the  merit  of  the 
proposal  rather  than  indicating 
preferences.  There  will  be  an 
opportunity  to  comment  on  prefiarences 
upon  completion  of  the  Draft 
Enviroiunental  Impact  Statement  (DEIS). 

Mailing  List:  If  you  wish  to  be  placed 
on  the  project  vMtliag  list  to  receive 
future  or  further  information  as  the  EIS 
develops,  cont^t  Peter  A.  Soeed  at  the 
address  noted  above. 

Project  Purpose,  Historical 
Background,  and  Project:  On  October 
16. 1995,  the  United  States  Coast  Guard 
(USCG)  announced  it  would  close 
Governors  bland  by  the  end  of  summer 
1997.  The  decision  to  close  Governors 


Island  was  made  in  response  to  the 
Presidential  mandate  to  meet  the  goals 
of  the  National  Performance  Review  and 
the  Government  Performance  and 
Results  Act.  The  present  organization  of 
Governors  Island  will  transition  to  a  60- 
person  Caretaker  Detachment  that  will 

f>rcAride  security,  fire  protection  and 
acility  maintenance.  Disposal  of  the 
Island  is  the  responsibility  of  the 
General  Services  Administration.  On 
August  5, 1997,  President  Clinton 
signed  into  law,  legislation  for  the  sale 
of  Governors  Island.  This  special 
legislation  incorporated  as  part  of  the 
Balanced  Budget  Act  of  1997  directs  the 
Administrator  of  General  Services 
Administration  to  sell  Governors  Island 
at  Cair  market  value.  The  State  and  City 
of  New  Yorit  have  right  of  first  offer  to 
purchase  all  or  part  of  the  Island  at  Cair 
market  value. 

Alternatives:  The  EIS  will  examine 
the  short  and  long  term  impacts  on  the 
natural  and  built  enviroiunent.  Potential 
impact  assessment  will  include  but  not 
be  limited  to  changes  in  land  use  and 
zoning,  changes  to  air  and  water  quality, 
changes  to  traffic  patterns,  and  impacts 
to  historic  and  cultural  resources. 

The  EIS  will  also  examine  measures 
to  mitigate  signifi^mj  unavoidable 
adverse  impacts  resulting  from  the 
proposed  action.  Concurrent  with  NEPA 
implementation.  GSA  will  also 
implement  its  consultation 
responsibilities  under  Section  106  of  the 
Natural  Historic  Preservation  Act  to 
identify  potential  impacts  to  existing 
historic  or  cultural  resources. 

The  EIS  would  consider  a  no-action 
alternative  and  an  action  alternative 
which  would  identify  several  reuse 
options.  The  no-action  alternative  (no- 
sale)  would  keep  Governors  Island  in 
Federal  ownership.  The  prefierred  action 

Annual  Burden  Estimates 


alternative  is  the  sale  of  Govemon 
Island. 

Procedures:  The  Draft  EIS  will  be 
prepared  at  the  completion  of  and  based 
upon  a  scoping  report  The  Draft  EIS 
will  then  be  made  available  for  public 
and  agency  review  and  comment  with  a 
public  hearing  being  held  during  this 
comment  period.  A  Final  EIS  would  be 
prepared  following  conclusion  of  the 
comment  period  to  address  issues  raised 
on  the  Draft  EIS. 

Dated:  November  28. 1997. 
Robert  MattiB. 

Acting  Regional  Adminittrntor  (iA). 
[FR  Doc  97-31858  Filed  12-4-97;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  ChHdfWi  and 
Famiiiaa 

Piopoaod  Information  ConacHon 
Activity;  Commant  Raquaat  Prapoaad 
Projacts 

Title:  Interim  Tribal  TANF  Beta 
Report 

OMB  No.:  New  Collection. 

Description:  This  information  is  being 
collected  to  meet  the  statutory 
requirements  of  section  411  of  the 
Social  Seciuity  Act  and  section  116  of 
the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996. 
It  consists  of  desegregated  demographic 
and  program  information  that  will  be 
used  to  determine  participation  rates 
and  other  statutorily  required  indicators 
for  the  Tribal  Temporary  Assistance  for 
Needy  Families  (Tribal  TANF)  program. 

Respondents:  Tribal  Governments. 


Instrument 


TANF  Data  Report 

Estimated  Total  Annual  Burden  Hours:  32.472 


Numt>er  of  re- 
spondents 


18 


Number  of  re- 
sponses per 


Average  bur- 
den hours  per 


451 


Total  burden 
hours 


32.472 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwdrk  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soliciting  public  conunent 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 


Division  of  Information  Resource 
Management  Services,  370  L'Enfiant 
Promenade,  SW.,  Washington,  DC 
20447.  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  sp>ecifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  m^nimtTM  the  burden  of  the 
collection  of  information  on 
respondents,  including  though  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 


comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  November  25, 1997. 
BobSargis. 

Acting  Reports  Clearance  Officer. 
(FR  Doc.  97-31855  FUed  12-4-47;  8:45  am) 
MUMQ  OOOE  41S4-«1-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doci(etNo.97>M>480I 

Zanitli  QoldlinftPtwrmacauticats; 
Withdrawal  of  Approval  of  11 
Abbreviatad  Antibiotic  Applications 
and  105  Abbreviatad  New  Drug 
ApplKiations 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


NUMMARY;  The  Food  and  Drug 
Administration  (FDA)  is  withdraviring 
approval  of  11  abbreviated  antibiotic 
applications  (AADA's)  and  105 
abbreviated  new  drug  applications 
PANDA'S).  Zenith  Goldline 
Pharmaceuticals  notified  the  agency  in 


writing  that  the  drug  products  were  no 
longer  marketed  and  requested  that  the 
approval  of  the  applications  be 
withdrawn. 

EFFECTIVE  DATE:  January  5, 1998. 
FOR  FURTHER  MFORMATMM  CONTACT: 
Olivia  A.  Pritzlaff,  Center  for  Drug 
Evaluation  and  Research  (HFD-7).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301^94- 
2041. 

SUPPLEMSfTARY  INFORMATION:  Zenith 
Goldline  Pharmaceuticals,  140  Legrand 
Ave.,  Northvale,  NJ  07647,  has  informed 
FDA  that  the  drug  products  listed  in  the 
following  table  are  no  longer  marketed 
and  has  requested  that  FDA  withdraw 
approval  of  the  applications.  Zenith 
Goldline  Pharmaceuticals  has  also,  by 
its  request,  waived  its  opportxmity  for  a 
hearing. 


Application  Ng 


AAOA  60-072  

AAOA  60-073  


AADA  60-104  

AAOA  60-518  _ 

AADA  60-519  

AADA  60-602  

AADA  60-765  

AADA  61-183  

AADA  61-^J68  

AADA  62-237  ....s. 

AAOA  62-762  . 

ANOA  70-360  

ANDA  70^361  

ANOA  70-362  

ANDA  70-935  

ANDA  70-936  .- 

ANDA  70-937  : 

ANDA  70-938  

ANDA  70-939  — . .;:;;;;;: 

ANDA  71-154 

ANOA  71^458  ^ 

ANOA  71-459  

ANOA  71-460  

ANDA  71-461  

ANDA  71-652 

ANDA  71-553  „„„.. _„ 

ANDA  72-040  

ANOA  72-063  ZIZ 

ANDA  72-066  

ANDA  72-067 

ANOA  72-068  

ANDA  72-069  

ANDA  80-078  

ANDA  80-143  

ANOA  80-215 

ANDA  80-270  _ 

ANDA  80-283  

ANDA  80-378  

ANOA  80-630  

ANDA  80-735  

ANDA  80-762  

ANOA  80-779  ..... 

ANOA  83-035  

ANDA  83-077  . 


Drug 


PenidHin  G  Potassium  Pomdet.  100.000  units/5  miMiliters  (mL),  200,000  units/5  mL. 

250,000  unita/5  mL.  400.0b0  unita/5  mL.  500.000  units/5  mL 
Penicillin  G  Potassium  Tablets  USP,  100,000  unita^ab,  200,000  unitsn-ab,  250  000  unNi/ 

Tab.  400,000  unitan-ab,  500,000  unita/Tab 
ChkxtetracycHne  Hydrochloride  (HO)  Capsules  USP,  250  miWgrams  (mg) 
PenicjUin  V  Potassium  TaWetsAiSP.  125  mg,  250  mg,  500  mg 
PentdiUn  V  Potassium  Povvder,  125  mg/S  mL  250  mg/S  mL 
AmpidWn  Capsules  USP  fTrWiydrale),  250  mg,  500  mg 
Ampidnin  Capsules  USP  (Trihydrate),  250  mg,  500  mg 
Ampicfllin  tor  Oral  Suspenston  USP,  125  mg/5  mL  250  mg/5  mL 
Tetracycline  Syrup,  125  mg/5  mL 
Erythromycin  Eslolaie  Ct^wUes  USP,  250  mg 
Cephradkie  Capsules  USP.  250  mg.  500  mg 
Diazepam  Tablets  USP,  2  mg 
Diazepam  Tablets  USP,  5  mg 
Diazepam  Tablets  USP,  10  mg 

Perphenazine  and  Amitrlptyline  HO  TabMs  USP.  2  mg/10  mg 
Perphenazine  and  Amitriptyline  HO  Tablets  USP,  2  mg/25  mg 
Perphenazine  and  Amitriptyline  HCI  Tablets  USP.  4  m^io  mg 
Perpheriazine  and  Amitriptyline  HCI  Tablets  USP,  4  mgf2S  mg 
Perphenazine  and  Amitriijtyline  HO  Tablets  USP,  4  mg^  mg 
Ibuprofen  Tablets  U%>,  200  mg  (Round) 
MethyWopa  and  Hydrochlorothiazide  Tablets  USP,  250  mjy  15  mg 
Methyldapa  and  Hydrochtorolhiazide  Tablets  USP.  250  m525  mg 
Methyldopa  and  Hydrochtorothiazide  Tablets  USP.  500  mgOO  mg 
Meihyldopa  and  Hydrochkxoihiazide  Tablets  USP,  500  mg/SO  mg 
Propranolol  HCI  and  Hydrochtorothiazide  T^)lots  USP,  40  mg/25  mg 
Propranolol  HO  and  Hydrochlorothiazide  Tablets  USP.  80  mgf2S  mg 
lbii«xoien  Tablets  USP,  200  mg  (Caplet) 
Propranolol  HO  Tablets  USP,  10  mg 
Propranolol  HQ  Tablets  USP,  20  mg 
Propranolol  HCI  Tablets  USP,  40  mg 
Propranolol  HO  Tablets  USP,  60  mg 
Propranolol  Ha  Tablets  USP,  80  mg 
Nitrofurantoin  Tibleits  (Microoy^Hne)  50  mg,  100  mg 
TrisuHapyrimidines  Tat>lets  USP 
Propytthiouradi  Tablets  USP,  50  mg 
Isoniazid  Tatrfets  USP,  100  mg 

Prednisone  Tablets  USP,  5  mg  "  .  ■ 

Prednisolone  Tablets  USP.  5  mg 
Cortisone  Acetate  Tablets  USP,  25  mg 
Dimenhydrinate  Tablets  USP.  50  mg 
Diphenhydramine  HO  C^»ules  USP,  25  mg.  50  mg 
Chlorphoniramine  N4aleate  Tablets  USP.  4  mg 
Vitamin  A  Capsules  USP.  50.000  units 
Propoxyphene  Con^xxmd  Capsules 
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Application  fto. 


ANOA 

ANDA 

ANOA 

ANDA 

ANDA 

ANOA 

ANDA 

ANOA 

ANDA 

ANDA 

ANDA 

ANDA 

ANDA 

ANOA 

ANOA 

ANOA 

ANDA 

ANOA 

ANDA 

ANDA 

ANDA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANDA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANDA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANDA 

ANDA 

ANDA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANOA 

ANDA 

ANDA 


83-180  

83-190  

83-*16  

83-481  

83-484 

83-536  

83-549  

83-568  

83-670  

83-571   

83-572  


^•■•••■u* 


Drug 


83-573  

83-574  

83-675  

83-607  

83-603  ... 
83-604  .. 
83-610  .. 
83-613  .. 
83-741  .. 
83-742  .. 
83-750  .. 
83-784  .. 
83-676  .. 
83-877  .. 
84-040  .. 
84-133  .. 
84-134  .. 
84-181  .. 
84-291  .. 
84-351  .. 
84-437  „ 
64-443  .. 


84-473  .. 
84-474  .. 
84-548  .. 
84-581  .. 
84-^48  . 
84-649  . 
84-658  . 
84-689  . 
84-076  . 
85-273  . 
85-441  . 
85-553  . 
85-611  . 
85-612  . 
85-682  . 

86-035  . 

86-329  . 

87-004  . 

87-008  . 

87-106  . 

87-186 

87-216 

87-316 

87-320 

87-353 

87-410 

87-411 

87-556 

87-769 

87-786 

87-047 

86-218 

88-356 

88-357 

88-358 

88-840 


""T" 


••••••■••■••••«•••*••••••■*' 


NiKin  Tabteta  USP,  500  mg 

Vitamin  A  Palmitate  Capsules.  50.000  units 

Daxamethasone  Tablets  USP,  0.75  mg 

Pentobwt>ital  Sodium  Capsules  USP.  50  mg.  100  mg 

Butabwtiital  Sodium  Tat)iets  USP.  15  mg 

ColiMna  Acetate  Tablets  USP.  25  mg 

Chiofpromazine  HCl  Tablets  USP.  10  mg.  25  mg.  50  mg 

Reserpine  and  Hydrochtorothtazida  Tablets  USP.  0.1  mg/50  mg 

CHonJiazepoxide  HO  Capaules  USP,  25  mg 

Rasacpine  and  HydrocNorolNazida  Tables  USP.  0.12S  mor25  mg 

Raaatpine  and  Hydrochlorolhtazide  Tabtols  USP.  0.1  mg/2S  mg 

Rnerpine  and  Hydrochlorolhiazide  TabMa  USP,  ai25  mgOO  mg 

Chkxpromazine  HO  Tablets  USP.  100  mg 

Chtofproma/ine  HO  Tablets  USP.  200  mg 

Propoxyphene  HO  Capsules  USP.  32  mg 

Promethazine  HO  Tablets  USP.  25  mg 

Promethazine  HO  Tablets  USP.  12.5  mg 

laoniazid  TabMs  USP.  300  mg 

Promethazine  HO  TabMs  USP.  50  mg 

Chtonfazapoxide  HO  Capaules  USP.  5  mg 

CMoRlazapoxida  HO  Capautaa  USP.  10  mg 

Titendnolona  TabMs  USP.  4  mg 

Mwlzina  HO  TabMs  USP.  12.5  mg 

Hvdi^azina  HO  «id  Hydrochlorothiazide  TabMs.  25  mg/1 5  mg 

nuMtrini.  HycMazina  HO,  and  HydrocNoralNazida  TabMs  USP.  0.1  mgOS  mgns  mg 

BuMwbM  Sodkjm  TabMs  USP.  30  mg 

Prednisone  TibMs  (JSP,  10  mg 

Piedniaone  TabMa  USP.  20  mg 

Maorot)»nBfci  TabMs  USP,  600  mg  ^       .  , 

Siplna.  Hytk^azina  HO  and  Hydrochloralhiazida  TabMs  USP.  ai  mgOS  mg^lS  mg 

Bramph«*«nina  lilHiai  TabMs  USP.  4  mg 

Hydralazina  HO  TabMs  USP.  25  mg 

Hy(*^azine  HO  TabMs  USP,  10  mg 

Hydr^azina  HO  TabMs  USP.  50  mg 

Isoaorbida  OiniMa  Sublngual  Tablets  USP.  2.5  mg 

laoaorbida  OirtMb  Sublngual  TabMs  USP.  5  mg 

QuirMna  SulMe  TabMa  USP.  200  mg 

Hydrtfazina  HO  TabMs  USP.  100  mg 

MelhocMtwiwI  TabMs  USP.  500  mg 

Methocwtownm  TabMa  USP.  750  mg 

Hydrochtoramazida  TabMs  USP.  50  mg 

BethMiachol  Chlortda  TabMs  USP.  25  mg 

Meclizine  HO  TabMs  USP.  25  mg  ^^       ^ 

TrlproNdbw  and  Paaudoaphadrina  Hydrochlorides  TabMs  USP.  2.5  mg^  mg 

Butabital  Compound  TabMs  USP,  50  mgr325  mg 

Phenlerimine  HO  Tablets.  8  mg 

Phendimetrazme  Tartrate  TabMs  USP,  35  mg 

PhendHnetraftw  Taitrale  TabMs  USP.  35  mg 

Phendknetrazine  Tartrate  TabMs  USP,  36  mg 

SaoabwbNal  Sodium  Capsules  USP.  100  mg 

laoaofbida  Oinitraie  Tablets  USP.  10  mg 

PhanMmine  HO  Capaules  USP.  30  mg 

Spironaieclona  tni  Hydrochlorothiazide  TabMs  USP,  25  mg/2S  mg 

Dipyridamole  TabMs  USP.  25  mg 

Spironoiackyw  TabMs  USP.  25  mg 

Ergotoid  MesyMas  TabMs  USP  (Sublingual),  0.5  mg 

Hydrmyzine  HO  Tabiels  USP,  10  mg 

Dipyridamole  Ttf)Ms  USP.  50  mg 

Dipyridamole  Tablets  USP.  75  mg 

Chlorpropamide  'tablets  USP.  250  mg 

Hydroxyzine  HO  TabMs  USP.  25  mg 

Hydroxyzine  HO  TabMs  USP.  50  mg 

Chionhaiidone  Tablets  USP,  25  mg 

Sultinpyrazone  TabMs  USP.  100  mg 

Methyctelhiazine  Tablets  USP.  5  mg 

Chlorthalidone  Tablets  USP.  50  mg 

Phenylbutazone  Capsules  USP.  100  mg 

Hydralazine  HO  and  Hydrochlorothiazide  Capsules.  25  mg/25  mg 

Hydralazine  HCl  and  Hydrochlorothiazide  Capsules.  50  mg/50  mg 

Hydralazine  HCl  and  Hydrochlorothiazide  Capsules,  100  mg«0  mg 

Chiorpropwnida  Tablets  USP.  100  mg 
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Application  No. 


ANOA  88-932 


Drug 


Reserpine  and  Hydroflumethiazide  Tablets,  0.125  mg/50  mg 


Therefore,  under  section  505(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director,  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5.82).  approval  of  the  applications  listed 
in  the  table  in  this  document,  and  all 
amendments  and  supplements  thereto, 
is  hereby  withdrawn,  efitective  lanuarv 
5. 1998.  ' 

Dated:  November  17, 1997. 

Janat  Woodcock. 

Dinctor,  Center  for  Dmg  Evaluation  and 
Research. 

(FR  Doc.  97-31879  FUed  12-4-97;  8:45  am| 
aauNQ  cooc  nm-oi-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Oncologic  Drugs  Advisory  Committae: 
Notice  of  Meeting 

AOEHCY:  Food  and  Drug  Administration 
HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Oncologic  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
re^latory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  18, 1997,  8:30  a.m.  to 
5:05  p.m.,  and  December  19, 1997.  8 
a.m.  to  4:35  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms  I,  U.  and  UI,  8120  Wisconsin 
Ave..  Bethesda.  MD. 

Contact  Person:  Jannette  O'Neill- 
Gonzalez,  or  Robinette  Taylor,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockvilie.  MD 
20857,  301-M3-5455.  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-6138  (301-443-0572  in  the 
Washington.  DC  area),  code  12542. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  December  18. 1997.  the 
committee  vinll  discuss:  (1)  New  drug 
application  (NDA)  supplement  16-295/ 
S-029.  Droxia®  (hydroxyurea  capsules. 


USP),  for  the  treatment  of  sickle  cell 
anemia  in  adult  patients  to  prevent 
painful  crises  and  to  reduce  the  need  for 
blood  transfusions;  and  (2)  NDA  20- 
798,  Depocyt®  (cytarabine  lipid-particle 
injection),  for  the  intrathecal  treatment 
of  neoplastic  meningitis  of  patients  with 
solid  tumors,  lymphoma,  or  leukemia. 
On  December  19. 1997.  the  committee 
will  discuss:  (1)  Biologies  licensing 
application  (BLA)  supplement  97-0501. 
Proleuldn/ Aldesleukin  (recombinant 
human  interlukin-2).  for  the  treatment 
of  adult  patients  with  metastatic 
melanoma;  and  (2)  NDA  20-806. 
Neomark®  (broxuridine  for  injection), 
for  use  as  a  cell  proliferation  marker  to 
determine  the  labeling  index  in  breast 
cancer. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  vrriting,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  December  10. 1997.  Oral 
presentations  bom  the  public  will  be 
scheduled  between  approximately  8:35 
a.m.  and  9:05  a.m.  on  December  18, 
1997,  and  between  approximately  8:05 
a.m.  and  8:35  a.m.  on  December  19, 
1997.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  December  10, 1997,  and 
submit  a  brief  statement  of  the  general 
native  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  mak6  their  presentation. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
December  18, 1997,  Oncologic  Drags 
Advisory  Committee  meeting.  Because 
the  agency  believes  there  is  some 
urgency  to  bring  these  issues  to  public 
discussion  and  qualified  members  of  the 
Oncologic  Ctaugs  Advisory  Committee 
were  available  at  this  time,  the 
Commissioner  concluded  that  it  was  in 
the  public  interest  to  hold  this  meeting 
even  if  there  was  not  sufficient  time  for 
the  customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  app.  2). 


Dated:  November  26, 1997. 
Miciiad  A.  Friedman. 
Deputy  Commissioner  for  Operations. 
IFR  Doc.  97-31808  Filed  12-4-97;  8:45  ami 
HUMQ  COM  41«B^-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 
P>ociwt  Na  97N-0442) 

Memoranda  of  Underatanding  Betwaan 
tt>e  Food  and  Drug  Adminiatration  and 

the  United  Stataa  Dapartmant  of 
Agriculture 

AOEMCV:  Food  and  Drug  Administration 
HHS. 

ACTKM:  Notice. 


SmaaARY:  The  Food  and  Drug 
Administration  (FDA)  and  the  United 
States  Department  of  Agriculture 
(USDA)  hjBve  revised  three  memoranda 
of  understanding  (MOU's)  with  regard 
to  control  of  aflatoxin  in  peanuts,  in- 
shell  Brazil  nuts,  and  in-shell  pistachio 
nuts.  The  purpose  of  the  MOU's  is  to  set 
forth  the  responsibility  for  aflatoxin 
testing  of  domestic  and  imported  raw 
peanuts,  imported  in-shell  Brazil  nute. 
and  imported  in-shell  pistachio  nuts. 
DATES:  The  MOLTs  became  effective 
October  1, 1997. 

FOn  FURTHER  MFORMATKM  CONTACT: 
Henry  Kim,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-306J,  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-260-0631. 
SUm^MENTARY  INFORMATKM:  In 
accordance  with  21  CFR  20.108(c). 
which  states  that  all  written  agreements 
and  MOU's  signed  by  FDA  and  othm 
departments,  agencies,  and 
organizations  shall  be  published  in  the 
Federal  Register,  the  agency  is 
publishing  three  revised  MOLTs 
between  FDA  and  USDA  that  set  forth 
the  responsibility  for  aflatoxin  testing  of 
domestic  and  imported  raw  peanuts, 
imported  in-shell  Brazil  nuts,  and 
imported  in-shell  pistachio  nuts. 

Dated:  November  24, 1997. 
MnUiaai  K.  Habbanl. 

Associate  CommissionerJorPolicf 
Coordination. 

The  text  of  the  three  MOU's  follows: 
Agreement  No. 
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Apiraltaral  Mivkatii«  Svirka.  United 
Slalw  DsputBMit  of  Agriaritnr*  and  th« 
Food  ai^  Dn«  AdmiaMrattoB.  DtpartM 
of  lloohh  —d  Himiir 
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PROJECT Anatoxin  tasting  of  domaatic  and  importod  poanuta 

LKADERS  - Adminiatratof,  Agricultuial  Markating  Sarvica  (AMS).  Unitad  SUtaa  Dopartmant  of  Agricultui.  (USDA)  and 

^-^^^^ aSu.  CoiAiXioner  for  RaguUtoiy  Afiain.  Food  and  Drug  Adminirtration  (FDA).  Dapartment  of  Health 

and  Human  Servicet  (HHS) 

LOCATIONS Albany.  Aahbum.  Blakely.  Camilla,  and  Dawaon.  Georgia.  Dothan.  Alabama.  Aulandar.  North  Carolina. 

MadiU.  Oklahoma,  and  Suffolk.  Virginia 

HEADQUARTERS  ._ Waahington.  DC 

EFFECTIVE  DATE October  1. 1997 

LEGAL  AUTHORITY  -.    The  Agricultural  Markating  Act  of  1946.  and  the  Federal  Food.  Drug,  and  Coamettc  Act  of  1938.  ••  Amanded 

REVISION ThU  U  a  nnriaion  of  and  shall  •upeiaeda  Memorandum  of  Understanding.  FDA-225-9fr-2e01.  elfoctive  Octo- 
ber 1. 1995.  between  FDA  and  AMS. 

ORCANEATiON ~.    The  oiganizatloo  thaU  conaiat  of  (ha  leaden,  qualified  analytical  chemiati  and  PMic«l  •^ence  technidana 

OKUANUyviTun  p„vidS\nd  .uperviwKl  by  the  AMS  AlUtoxin  SuperviKjr.  and  technical  contacU  provided  and  auperviaed 

by  the  Caiief.  Technical  Service.  Branch.  Science  and  Technology  Diviaion  (SftTD).  AMS. 


BACKGROUND 


AfUtoxina  are  toxic  metabolitea  produced  by  the  molds  AtpnpUuM  fknnu  and  AtpeigiUut  paraatieas.  U 
present  in  sufficient  wnounU.  they  may  cause  acute  toxicity  and  are  known  to  be  carcinogens  forsome  ani- 
maU  PeenuU.  tree  nuts.  com.  and  other  small  grains  are  suaceptibte  to  aflatoxin  contammation.  The  Peenut 
Administrative  Committee  (PAC)  edministers  Marketing  Agreement  146  with  USDA  oversight  to  control  the 
aflatoxin  problem  in  peanuts  and  ensure  the  wholesomeness  of  peanuU  moving  into  channeU  for  human  con- 
sumption. The  Peenut  Marketing  Agreement  requirement  for  domestic  edible  peenuU  u  15  parts  per  Wllion 
(ppb)  toul  anatoxins  or  less.  Impottod  peanuU  must  meet  the  same  requirement  as  domestic  peenuts,  and  im- 
porters of  peenuts  must  ofiar  each  lot  of  the  product  to  USDA  or  a  PAG-approved  laboratory  for  inspection  be- 
fore introducing  that  lot  into  Unitad  SUtes  commerce. 


USPONSIBILmBS: 
AMS  intends  to: 

1.  Continue  to  provide  oversight  to  the 
PAC  in  the  edministration  of  the 
Merketing  Agreement  for  peanuts  to 
control  the  incidence  and  levels  of  total 
aflatoxins  in  domestically  produced 
peanuts. 

2.  Monitor  and  inspect  imported  raw 
peenuU  upon  effsctive  date  of  peenut 
import  ragulatioiu. 

3.  Perform  all  aflatoxin  assays  using  the 
official  methods  in  the  current 
"Instruction  Manual  for  Aflatoxin 
Testing",  United  States  [)epartinent  of 
Agriculture.  Agricultural  Marketing 
Service.  Science  and  Technology 
Division.  Technical  Services  Branch. 

4.  Issue  aflatoxin  certificates  as  (1) 
"negative"  if  the  level  is  not  over  15  ppb: 
(2)  number  if  the  level  is  over  15  ppb. 

5.  Provide  FDA  with  a  copy  of  the 
certificate  of  total  aflatoxins  analysis  and 
the  naaa  of  the  applicant  on  each  lot. 

tic  and  imported,  found  to 
15  ppb  total  aflatoxins  and  the 
■Mlysis  certificala  on  any  lot  on  request 
FDA  Intmtds  to: 
1.  Maintain  iu  administrative  guideline  at 
20  ppb  on  obiective  samples  recognizing 
that  good  manufacturing  practices 
remove  significant  quantities  of  unfit 
peanuts  and  that  levels  of  total  aflatoxina 
an  leduced  by  heating. 


2.  Not  obfect  to  the  oflaring  of  lots  of 
peanuts  to  processors  where  certificates 
show  levels  of  toUl  aflatoxina  above  25 
ppb  but  to  examine  routinely  finiahed 
peoducts  from  such  lots.  Such  lots  of  raw 
pMDUts  may  be  subject  to  action  in  cases 
where  there  is  not  a  raasonabU  assurance 
that  the  finished  product  will  contain  no 
mora  than  20  ppb  total  aflatoxina. 
AMS  and  FDA  mutually  agree  to: 

1.  Deaignala  a  peraon  to  aarve  as  a  caatral 
ooolact  to  whom  communications 
d—llng  with  this  ^reement  or  matten 
aflscted  thereby  may  ^  first  refened  for 
attention. 

For  the  Food  and  Drug  Administration: 
Director,  Division  of  Programs  and 
Enforcement  Policy,  HFS-305  (currently 
Terry  C.  Troxell.  Ph.D.)  Office  of  Plant  and 
Dairy  Foods  and  Beverages  Center  for  Food 
Safety  and  Applied  Nutrition.  200  C  Street 
S.W.,  Washii^on.  D.C  202OA.  Telephone: 
202-205-5321 

For  the  Agricultural  Marketing  Service: 
Director.  Science  and  Technology  Division 
(currently  William ).  Franks.  )r.)  USDA.  AMS 
14th  k  Independence  Avenue,  S.W. 
Washington.  D.C  20090-6456,  Telephone: 
202-720-«496. 

2.  Maintain  cloee  working  relatione  with 
each  other,  both  in  heedquarten  as  well 
as  in  the  field. 

3.  Work  with  industry  toward  greeter 
efficiency  in  connection  with 
improvement  of  the  testing  program. 


BASIS  OF  COOPERATION— This 
Memorandum  of  Understanding  definea  in 
general  terms  the  basis  on  which  the  perties 
concerned  will  cooperate,  and  does  not 
constitute  a  fiiumcial  obligation  to  serve  aa  a 
basis  far  expenditures.  Each  party  will 
handle  and  expend  its  own  funds.  Any  and 
all  expenditxuea  from  Federal  funds  in  the 
DapartHMBt  of  Agriculture  made  in 
oonformity  with  the  plans  outlined  in  the 
Memorandum  of  Understanding  must  be  in 
accord  with  Depertment  rules  and 
regulations  and  in  eech  instance  besed  upon 
appropriate  pr«»nf  papers.  Eimemiitures 
made^  FDA  will  be  in  accord  with  ite  rulea 
and  regulations. 

NotUi^  in  this  ^reement  modifies  other 
existing  apeements,  nor  does  it  preclude 
entering  into  separate  agreements  setting 
forth  procedures  for  special  programs  that 
can  be  handled  mora  efficiently  and 
expeditiously  by  such  special  agreement 

The  reaponsibilities  assumed  by  the 
cooperating  perties  under  this  Memorandum 
of  Understanding  are  contingent  upon  funds 
being  svailable  from  which  expendituray 
legally  may  be  made. 

DURATION — This  agreement  mil  continue 
in  force  indefinitely.  It  may  be  amended  or 
terminated  by  mutual  consent  of  the  (Mrtias 
in  writing.  It  may  be  terminated  by  either 
party  upon  30  days'  notice  in  writing  to  the 
other  party. 

This  agreement  is  hereby  approved  for  the 
Agricultural  Marketing  Service. 
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?:^TSXr'''^'^°'^'-'^''  A-octeteCommissionerforRegulatory  M-nor«.d».ofUnd-aU«li,gB-w...*. 

Deputy  Administrator.  Marketing  Programs  a^ ^.„.  „  SdMceawI  Technology  DiTtaioB afiha 

Agricultural  Marketing  ServioB  Agreement  No.  Agiicnltwal  Mariteth^  Service.  U^M 

xki  .■  I.     ..  225-96-2002  Stales  DapartBent  of  Aarfaallan  and  the 

„'^f^'>^}*^'^*PP'oyed  for  the  u^^^^- .  Food  and  Drag  Adadniatoattoa.  Departmeitf 

Pood  and  Drug  Administration:  KevlMon  1  of  Health  andHumanS^v^  ^^^^ 

Done  at  Washington.  D.C  on  Octoharl.  1997.  12-25-MU-334  i-aini  ana  Human  Service 

Ronald  G.  Chesemon.  ,  Revision  1 

PROJECT  — Voluntary  aflatoxin  testing  of  imported  in-shell  BrazU  nuto 

LEADERS JSS^J??"'  Agri^tural  Marketing  Service  (AMS).  United  States  Department  of  Agriculture  fUSDA)  ami 

"^CATIONS Blakaly.  Georgia,  and  Dothan.  Alabama 

HEADQUARTERS  WMhington.  DC 

EFFECTIVE  DATE October  1. 1997 

LEGAL  AUTHORITY  _..    Tha  Agricultund  MaricMing  Act  of  1946.  and  the  Federal  Food.  Drug,  and  Co«n«ic  Act  of  1^^ 

'"''^  '• — ;^i.^ii9rJsri?^viSjsr^-^"°~^ 

ORGANIZATION The  «»jniation  shaU  consist  of  the  leedera.  quaUfied  mialyticl  chemiata  «,d  phyrical  adence  techniri.« 

Ke^!:S^T~rTl''^^'o'^.^'^^^'-  Supervi«,r.'^t^Src"teS.'^i2^^S2S3 
by  the  Chief.  Technical  Servu»a  Branch.  Science  and  Technology  Division  (SftTD),  AM&  wperviaed 

BACKGROUND  i^*°f»  ^  ^  «»>own  to  cause  cancer  in  certain  laboratory  animals.  Aflatoxins  are  produced  bv  the 

mold  ^»P«»Ju«  /7ovu,  and  may  contaminate  various  kinds  offoods.  indud^S  Tts   roX^d^ 

Brazil  nuts.  Neither  AMS  nor  TOA  has  a  formal  agreement  with  the  BrazU  nut  imoorten  Und«thi.  w«if^^ 

KI^'uS'^STcSLS^^S^Jt"^  lot^product  to  USD^r^ili^S^o^toTu^l^t^S 
imo  umten  Mates  commerce.  USDA  is  responsible  for  sampling  and  teetinB  each  lot  for  total  afl.tnvir..  ;„  ^^ 
cord««  with  procedures  prescribed  by  FDA  «k1  for  iaZJ^analyTS^ti  for  «Stt^^  "  *"' 

RESPcmsniLrnES: 

AMS  intends  to: 

1.  Draw  samplea  in  accordance  widi  the 
foUoiving  schedule: 

Table  I.— Lots  Packed  in  Containers  Weighing  50  lbs.  or  Less 


Number  of  bags  in  kit 


500  or  less 

501-1,800 
1,801-4,500 


Number  of  lM«s 
sampled 


60 
120 
180 


Total  pounds  in 
sample 


20 
40 
60 


Approximate 
no.  of  nuts 


1,000 
2.000 
3,000 


Table  m.— Lots  packed  in  containers  weighing  51  to  120  lbs. 


Number  of  bags  In  kit 


200  or  less 

201-800 

801-2,000 


Number  of  bags 
sampled 


20 
40 
60 


Total  pounds  in 
sample 


20 
40 
60 


Approximale 
no.  of  nuts 


1,000 
2,000 
3,000 


2.  Perform  aflatoxin  assay. 

(a)  Shell  and  Kernel  Analysis. 

The  entire  sample  of  shells  and  kernels 
will  be  ground  in  a  vertical  cutter  mixer.  A 
well-mixed  portion  of  the  ground  composite 
will  be  assayed  chemically  for  total 
aflatoxins,  using  the  BF  method  as  described 
in  the  book  of  Official  Methods  of  Analysis 
of  AOAC  International.  16th  ed..  Vol  n.  Sec. 
49.2.09.  The  total  aflatoxins  level  will  be 
calculated  on  the  basis  of  the  nut  kernel. 


assuming  the  kernel  constitutes  half  the 
weight  of  the  total  in-shell  nut. 

(b)  Kernel  Analysis 

The  entire  sample  is  individually  shelled. 
Those  kernels  that  have  an  obviously 
inedible  appearance  will  be  discarded.  The 
remaining  kernels  will  be  composited  and 
ground  with  the  addition  of  an  inert  grinding 
aid.  A  well-mixed  portion  of  the  ground 
composite  will  be  assayed  as  described  in 
paragraph  (a)  shove. 


3.  Report  Results 

(a)  A  separate  analysis  certificate  will  be 
issued  for  each  lot  Appropriate 
identification  marks  will  be  shown  on 
each  certificate  so  that  the  report  can  be 
related  to  the  specific  lot  sampled. 

(b)  Provide  appropriate  FDA  District  Office 
the  resulte  of  aflatoxin  analysis  for  lots 
that  may  be  subject  to  action  under  the 
Food.  C^,  and  Cosmetic  Act  and 
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maWtto  ontlBcM  oa  .ny  lot  upo  2.  MainUin  cIom  worting  fktion.  %rith             DURATION-Thi.  .gra«n«>t  wiU  continu. 

•nuryw  c«i«>».           7       -t~-  ,«Jj  oUi«.  both  In  h»dqu«rt««  m«  *»eU  In  force  Indefinitely.  It  may  be  .mended  or 

FDA  intend,  to-  M  In  the  field.  terminated  by  mutud  con^mt  of  the  pjirtie. 

,  K^  A^'c  «f  .K.  ^.-rf.  FHA  wiU  u-i  3.  Work  with  indiutry  tow«d  giMter  to  writing.  It  m.y  be  terminatwi  by  either 

1.  Notify  AMS  of  ^  crlteri.  ^A  w^  ««  efficiency  in  connecUon  with  p«ty  upon  30  d.y.-  notice  in  wntmg  to  the 

concerning  tot.l.n-toxin.leveU  in  lot.  top^vement  of  the  fting  progrmm.  other  p«ty. 

""iSl^Ti!:^.       "^^^^3  Dr«.  BASIS  OF  COOPERATION-Thi.                         Thi.  .gn*ment  u  herrtnr  .ppfov«l  for  the 

"t^  ^aJ^  Memorwidum  of  Und«.t««ling  define,  in  Agricul3M.rketing  Se^^^ 

UMlCoMiMtlc  Act.  genar.1  tarm.  the  bMis  on  which  the  putia.  Doq,  ,t  Washington.  D.C.  on Octobor  1, 1997, 

2.Reviewn^t.of.a.toxm««ly.Ufor  ^^^^,^  ^iu  cooperate.  «k1  do«  not  Barbara  A.  aXy. 

lot.  provided  l>y  AAto  toowermme  conaUtute  .  financial  obligation  to  .erva  a.  a  Deputy  Adminiatrator.  Marketing  Program, 

wlwlkar  tl»y  nBaybe  .ub)ect  tojrtion  ^^^  j^^  expenditure..  Each  party  wUI                    Agricultural  Marketing  Service. 

under  the  Food.  Drug,  and  Coametic  Act.  hand,,  ,nd  expend  iu  own  fund..  Any  and            ^                          i„  .„™™«H  fc,  ,lw. 

AMS  and  FDA  mutually  agiM  to:  ,„  „^ndi,ur^  f^^  Federal  fund,  in  the  ^  ™»  -f^™*"' -  h«*y  •PP"'^  *>'  ^ 

,.D..ignate.p.«on  to  ««ve  a.,  central  De^Mutment  of  Agriculture  m^  in  S^^t^SLjtt.Tc  on^ober  1. 1«7. 

contact  to  whom  commuiucaUon.  conformity  with  the  plaiu  outlined  m  tha  b^m  r  rK-IT 

dealing  with  thi.  agreement  or  matter.  Memorwidum  of  Understanding  muat  be  in  ?°~r  Jl  p.^!!"""'      fc,  R--„utorv 

dhOtod  thereby  mTybafiiatialnmi  for  «xord  with  Department  rule,  and  A«octato  Commiwonar  for  Regulatory 

amnltiiii  regulation,  .nd  in  each  instance  baMd  upon  a  '    « N 

For  the  Food  and  Drug  Admini.tration:  appropriate  finance  paper*.  Expenditure.  ^'^''^f^nn^"' 

Director.  Divi.ion  of  Program,  and  made  by  FDA  will  be  in  accord  with  iu  rule.  225-96-2003 

Enforcement  Policy.  HFS-305  (currently  and  regulation..  Revision  1 

Terry  C.  Troxell.  Ph.D.).  Office  of  Plant  and  Nothing  in  this  agreement  modifie.  other  1 2-2&-MU-336 

Dairy  Food,  and  Bevar^a.,  Centar  for  Food  axi.ting  agreemenU.  nor  does  it  preclude  Revision  1 

Safety  and  Applied  Nutrition.  200  C.  Street  entering  into  Mparate  agreemenU  letting  . .  ,„|i,.|-  of  UadaralaBdfaw  hatwBBii  Aa 

S.W  Washington.  D.C.  20204,  Telephone:  forth  procedures  for  special  programa  that  .„_. .  TnrhnoliirrTM-Wwi  of  t^ 

202-205-5321  can  be  handled  more  efficiently  and  A«r^Mlt»ral  MarkadM  Sarvica  UaUad 

For  the  Agricultural  Marketing  Service  axpaditioualy  by  such  special  agreement  S(SlwD«o*i1iMJrfA«ric«Hm«  aad  the 
Director.  Science  and  Technology  Division             The  re.pon.ibiliti«  aaaumed  by  the  «idDriMAdiBta2frrti«»  Dapaitment 

(currently  William  J.  Franks.  Jr.)  USDA.  AMS  cooperating  parties  under  this  Memorandum         -„^w^    JT^  -.,  Sarvtoas 

14th  ft  Independence  Avenue.  S.W.  of  Understanding  are  contingent  upon  fund. 

Waahington.  D.C  20090-6456,  Telephone:  being  available  from  which  expanditura. 

202-720-6496.  legally  may  be  made. 

PROJECT  ..„ Voluntary  aflatoxin  teating  of  imported  in-.hall  pi.tachio  nut. 

LEADERS  Admini.trator.  Agricultural  Marketing  Service  (AMS).  United  SUte.  Department  of  Agriculture  (USDA)  and 

AMOciate  Commiwioner  for  Regulatory  Affair.,  Food  and  Drug  AdminiAraUon  (FDA).  Department  of  Health 
>  and  Human  Service.  (HHS) 

LOCATIONS  Blakaly.  Georgia,  and  Dothan,  Alabama 

HEADQUARTERS  ..„ Waahington.  DC 

EFFECTIVE  DATE October  1.  1997 

LEGAL  AUTHORITY  Tha  A^iculturd  Marketing  Act  of  1946.  and  the  Federal  Food,  Drug,  and  CoameUc  Act  of  1938,  aa  Amended 

REVISION  Tbl.  is  a  revision  of  and  shall  supenede  Memorandum  of  Understanding.  FDA  225-fifr-2003.  effective  Octn- 

her  1.  1995.  between  FDA  and  AMS. 

ORGANIZATION - The  organization  shall  consist  of  the  leaden,  qualified  analytical  chemisU  and  physical  scMOoe  tephnicians 

provided  and  sunwiaad  by  tlia  AMS  Afiatoxin  SuperviMr.  and  technical  contacts  provided  and  .uperviMd 
by  the  Chief.  TeSnical  Sarvioea  Branch.  Science  and  Technology  DivUion  (S4TD).  AMS. 

BACKGROUND  Afiatoxin.  have  been  shown  to  cauM  cancer  in  certain  laboratory  animal..  Afiatoxin.  are  produced  by  the 

mold  Aapergillu.  Ravu.  and  may  contaminate  variou.  kinds  of  foods,  including  pisUchio  nuts.  FDA  and  AMS 
have  cooperated  %vith  United  SUte.  Importer,  in  a  program  for  sampling  and  aflatoxin  testing  of  imported  pis- 
tachio nuU.  Neither  AMS  nor  FDA  ha.  a  formal  agreement  with  the  piatachio  nut  importer..  The  program  i. 
fi^HUf^i^tt  on  a  voluntary  baais  whereby  importer,  of  pistachio  nuU  offer  each  lot  of  the  product  to  USDA  for 
impaetfon  before  introducing  that  lot  into  United  Sute.  commerce.  USDA  i.  re.pon.ible  for  sampling  and 
testing  each  lot  for  total  aflatoxin.  in  accordance  »rith  procedure.  preKribed  by  FDA  and  for  iMuing  an  analy- 
.i.  certificate  for  each  lot  teated. 


RESPONSniLITIES: 

AMS  intend,  to: 

1.  Draw  umple.  in  accordance  with  the 
following  schedule: 


Table  I. 


Table  I.— Continued 


Total  «MigM 
ofkN 


75.000  t>  or 


Total  sample 


Shala(»-2SK> 

In-»h1  60 
b 


Total  waipM 
of  lot 

Percent  of 

containers 

sampled 

Total  sample 
WBigni 

More  than 
75.000 1>  to 
150.000  to 

Minimum  ol 
20% 

Sheled-50b 
Irv4ha»- 
100b 
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For  lots  with  total  weight  greater  than 
150,000  pounds,  a  sample  will  be  selected 
from  20  percent  of  the  containers  in  the  lot 
and  consist  of  25  lb  of  shelled  nuts  or  50  lb 
of  in-shell  nuts  for  each  multiple  of  75,000 
lb  (e.g.,  150,000  to  225,000  lb  requires  a  3- 
fold  sample  of  75  lb  shelled  or  150  lb  of  in- 
.hell  nuts). 

2.  Perform  aflatoxin  assay. 

(a)  In-Shell  Lots. 

The  entire  sample  of  shells  and  kernel. 
will  be  ground  in  a  vertical  cutter  mixer.  A 
well-mixed  portion  of  the  ground  composite 
will  be  assayed  chemically  for  total 
aflatoxins,  using  either  of  the  two  methods 
for  aflatoxin  assay  in  pistachios  described  in 
the  book  of  Official  Methods  of  Analysis  of 
AOAC  International.  16th  ed..  Vol.  n.  Sec. 
49.2.23.  The  aflatoxin  level  Mrill  be  calculated 
on  a  kernel  weight  basis. 

(b)  Shelled  LoU 

The  entire  sample  shall  be  ground, 
including  those  kernels  which  have  an 
obvious  inedible  appearance.  A  well-mixed 
portion  of  the  ground  comp>osile  will  be 
assayed  as  in  paragraph  2. (a)  above. 

3.  Report  Results 

(a)  A  separate  analysis  certificate  will  be 
iuued  for  each  lot.  Appropriate 
identification  marks  will  be  shown  on 
each  certificate  so  that  the  report  can  be 
related  to  the  specific  lot  sampled. 

(b)  Provide  appropriate  FDA  District  Office 
the  results  of  afiatoxin  analysis  for  lots 
that  may  be  subject  to  action  under  the 
Food,  Drug,  and  Cosmetic  Act  and 
analysis  certificate  on  any  lot  upon 
request. 

FDA  intends  to: 

1.  Notify  AMS  of  the  criteria  FDA  will  use 
concerning  total  aflatoxins  levels  in  lot. 
to  determine  whether  they  may  be 
subject  to  action  imder  the  Food,  Drug, 
and  Cosmetic  Act. 

2.  Review  results  of  aflatoxin  analysis  for 
lots  provided  by  AMS  to  determine 
whether  they  may  be  subject  to  action 
under  the  Food,  Drug,  and  Cosmetic  Act 

AMS  and  FDA  mutually  agree  to: 

1.  Designate  a  persbn  to  serve  a.  a  central 
contact  to  whom  communications 
dealing  with  this  agreement  or  matters 
affected  thereby  may  be  first  referred  for 
attention. 

For  the  Food  and  Drug  Administration: 
Director,  Division  of  Programs  and 
Enforcement  Policy,  HFS-305  (currently 
Terry  C.  Troxell,  Ph.D.)  Office  of  Plant  and 
Dairy  Food,  and  Beverages,  Center  for  Food 
Safety  and  Applied  Nutrition  200  C.  Street 
S.W.  Waahington.  D.C.  20204  Telephone: 
202-205-5321 

For  the  Agricultural  Marketing  Service: 
Director,  Science  and  Technology  Division 
(currently  William  ).  Franks,  Jr.)  USDA,  AMS 
14th  &  Independence  Avenue,  S.W. 
Washington,  D.C.  20090-6456,  Telephone: 
202-720-6496. 

2.  Maintain  cloM  working  relations  %vith 
each  other,  both  in  headquarters  as  nvell 
as  in  the  field. 

3.  Work  with  industry  toward  greater   ■ 
efficiency  in  connection  with 
improvement  of  the  testing  program. 

BASIS  OF  COOPERATION— This 
Memorandum  of  Understanding  define,  in 


general  terms  the  basis  on  which  the  parties 
concerned  will  coop>erate,  and  does  not 
constitute  a  financial  obligation  to  serve  a.  a 
basis  for  expenditures.  Each  party  will 
handle  and  expend  its  own  funds.  Any  and 
all  expenditures  friom  Federal  fund,  in  the 
Department  of  Agrictilture  made  in 
conformity  with  the  plans  outlined  in  the 
Memorandum  of  Understanding  must  be  in 
accord  with  Department  rules  and 
regulations  and  in  each  instance  based  upon 
appropriate  finance  papers.  Expenditures 
made  by  FDA  will  be  in  accord  with  it.  rules 
and  regulations. 

Nothing  in  this  agreement  modifies  other 
existing  agreements,  nor  does  it  preclude 
entering  into  sepiarate  agreements  settirig 
forth  procedures  for  special  programs  that 
can  be  handled  more  efficiently  and 
expeditiously  by  such  special  agreement 

The  resfKDnsibilities  assumed  by  the 
cooperating  parties  under  this  Memorandum 
of  Understanding  are  contingent  upon  funds 
being  available  from  which  expenditures 
legally  may  be  made. 

DURATION— This  agreement  will  continue 
in  force  indefinitely.  It  may  be  amended  or 
terminated  by  mutual  consent  of  the  parties 
in  writing.  It  may  be  terminated  by  either 
party  upon  30  days'  notice  in  writing  to  the 
other  party. 

This  agreement  is  hereby  approved  for  the 
Agricultural  Marketing  Service. 
Done  at  Washington,  D.C.  on  October  1, 1997, 
Barbara  A.  Chafley, 
Deputy  Administrator,  Marketing  Programs 

Agricultural  Marketing  Service. 

This  agreement  is  hereby  approved  for  the 
Food  and  Drug  Administration: 
Done  at  Washington,  D.C.  on  October  1, 1997, 
Ronald  G.  Cheaemore, 
Associate  Commissioner  for  Regulatory 

Affairs. 
[FR  Doc.  97-31809  Filed  12-4-97;  8:45  am] 
MLUNO  COOe  416»-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
P>ociwt  No.  98N-04MI 

AgeiKy  Information  Collection 
Activities;  Announcement  of  0MB 
Approval 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Reporting  and  Recordkeeping 
Requirements  for  Manufacturers  and 
Distributors  of  Electronic  Pnxlucts"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperworic  Reduction  Act  of  1995 
(the  PRA). 

FOR  FURTHER  MFORMAIKM  CONTACT: 
Margaret  R.  Schlosbuig,  Office  of 


Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishws  Lane, 
Rockville.  MD  20857,  301-827-1223. 
supPLEMENTAirr  arowMATiON;  In  the 
Federal  Register  of  August  28, 1997  (62 
FR  45665),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  imder  section  3507  of  the  PRA 
(44  U.S.C.  3507),  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0025.  The 
approval  expires  on  October  31,  2000. 

Dated:  November  27, 1997. 
William  K.  Hnhkard, 
Associate  Commissioner  for  PtAicy 
Coordiitation. 

(FR  Doc.  97-31943  Filed  12-4-97;  8:45  am) 
aaxan  code  4itt-oi-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Inatitmea  of  Health 

National  Heart,  Lung,  and  Blood 
Inatitute;  Notice  of  Cloeed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Heart,  Limg,  and  Blood 
Institute  Special  Emphasis  Panel  (SEP) 
meetings: 

Name  of  SEP:  Coronary  Stent  Angioplasty: 
Factors  Affecting  Restenosis  (Telephone 
Conference  Call). 

Date:  January  6, 1998. 

Tune:  9K)0  a.m. 

Place:  6701  Rockledge  Drive,  Room  7214. 
Betbesda,  Maryland  20892. 

Contact  Person:  C.  fames  Scheirer,  Ph.D.. 
Two  Rockledge  Center.  Room  7220, 6701 
Rocklec^  Drive.  Bethesda.  MD  20892-7924. 
(301)  435-0266. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Specialized  Centers  of 
Research  in  Acute  Lung  Injury. 

Date:  January  7-8, 1998. 

r/me:  8:00  a.m. 

Place:  Holiday  Inn  Chevy  ChaM.  5520 
WiKonsin  Avenue,  Chevy  Chase,  Maryland 
20815. 

Contact  Person:  Anne  P.  Clark,  Ph.D.,  Two 
Rockledge  Center,  Room  7186, 6701 
Rockledge  Drive,  Bethesda,  MD  20892-7924. 
(301)  435-0280. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Specialized  Centers  of 
Research  in  Neurobiology  of  Sleep  and  Sleep 
Apnea. 
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Date:  January  8. 19M. 

Time:  8:30  a.m. 

Place:  Kmf  IHdp  Marriott.  1401  Las 
Highway.  AriiBglon.  Viipiua  22200. 

Contact  Penon:  S.  Cbariaa  Saidan.  Ph.0.. 
Two  RocUadfa  Caalw.  Room  7198. 8701 
RocUadga  IM««.  Balhiidi.  MD  20092-7924. 
(301)  435-0288. 

Purpoee/AgBnda:  To  raviaw  and  avaluala 
grant  appUcationa. 

These  meetings  will  be  cloeed  in 
accordance  with  the  provisions  set  forth 
in  sec*.  5S2b(c)(4)  and  552b(cH6).  TiUe 
5.  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
•nd  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
dJaclosvire  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  OomMtic  AMistance 
Program*  Not.  93.837,  Heart  and  Vascular 
Disaaaea  Raaaarch;  93.838,  Lung  Diaaasaa 
Raaaarch:  and  93.839,  Blood  Diaaaaas  and 
Raaourcaa  Raaaarch,  National  Institutaaof 
Health.) 

Dated:  November  30.  1097. 
UVaraa  Y.  SMi^llaid. 
Committee  Management  Officer,  NBi. 
(FR  Doc.  97-31832  Filed  12-4-97:  8:45  am] 

I  oooc  4i4a-ai-« 


DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natlofwl  IfwtHutM  of  HMith 

National  inalltuta  on  Aging;  Nottca  of 
Cloaad  Maatlng 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel.  Nutritional  Probe  of 
Aging,  (Teleconference). 

Date  of  Meeting:  December  18, 1997. 

Time  of  Meeting:  2:00  p.m.  to  adioumment 

Place  of  Meeting:  National  Institute  on 
Aging,  Gateway  Building.  Room  2C212,  7201 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Purpose/Agenda:  To  review  a  revised 
program  profect  grant  application. 

Contact  Penon:  Dr.  Paul  Lenz.  Scientific 
Review  Administrator.  Gateway  Building. 
Room  2C212.  National  Institutes  of  Health. 
Betheada,  Maryland  20892-9205.  (301)  498- 
9666. 

This  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(cM6).  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 


confidential  trade  secrets  or  commercial 
property  such  as  fwtentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
diaclosuie  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
pMsonal  privacy. 

(Catalog  of  Federal  Domestic  Assistanca 
Program  No.  93.866,  Aging  Pannarrh. 
National  Iiutitutes  of  Health.) 

Dated:  E)ecember  1. 1997. 
UVarM  Y.  Stringfiaid. 
Committee  Management  Officer,  NBt. 
(FR  Ooa  97-31831  Filed  12-4-97;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InsUtutaa  of  HaaNh 

National  Instltuto  on  Alcohol  Abiiaa 
and  Alcohollam;  Notica  of  Cloaad 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  (Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

Purpoee/ Agenda:  To  review  and  evaluate 
grant  applications. 

Mune  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date  of  Meeting:  December  5. 1997. 

Time:  8:00  A.M.  to  adfoummenL 

Place  of  Meeting:  Double  Tree  Hotel.  1750 
Rockville  Piice,  Roclcville,  MD  20852. 

Contact  Penon:  Sean  Oltourka,  6000 
Executive  Boulevard.  Suite  409,  Rockville. 
MD  20692-7003,  301-443-2801. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  S52b(cM4)  and  552b(cM6).  Title 
5.  U.S.C  The  proposal  and  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  proposal,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
persoiud  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistanca. 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians:  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training:  93.273,  Alcohol  Research  Programs: 


and  93.001.  Alcohol  Raaaarch  Center  GranU: 
National  Institutaa  of  Health.) 
Datad:  November  20, 1007. 
LaVama  Y.  Stringfiaid. 

Committee  Management  Officer,  NIH. 

IFR  Doa  97-31833  Filed  12-4-97:  8:45  ami 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatttutaa  of  Haatth 

Canlar  for  Sdantlflc  Raviaw;  Notica  of 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Reseuch  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Microbiological  and 
ImmunologicaL 

Date:  December  10, 1007. 

Time:  2KI0  p.m. 

Place:  NIH.  Rockl^ige  2.  Room  5110 
(Telephone  Coniiarenca). 

Contact  Person:  Dr.  Mohindar  Poonian. 
Scientific  Review  Administrator,  6701 
Rocldedge  Drive,  Room  5110.  Batheada. 
Maryland  20892.  (301)  435-1188. 

This  notice  is  being  published  less 
than  15  dayn  prior  to  the  above  meeting 
due  to  the  uigent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
and  hmding  cycle. 

The  meeting  will  be  dosed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  Title 
5,  U.S.C  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Noa.  93.306.  93.333.  93.337,  93.393- 
93.390,  93.837-«3.844.  93.846-83.878. 
93.892.  93393,  National  Institutes  of  Health. 
HHS) 

Dated:  December  1. 1907. 
UVerae  Y.  Stringfiaid. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  07-31829  Filed  12-4-97: 8:45  am] 

I  OOOK  414a-«1-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutaa  of  lladlUi 

Cantar  for  Sdantlflc  Review;  Notica  of 
Cloaad  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Center 
for  Scientific  Review  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpoee/ Agenda:  To  review  individual 
grant  applications. 

Mune  of  SEP:  Clinical  Sciences. 

Date:  December  4, 1997. 

rioM.- 1:00  p.m. 

Place:  NIH,  Rockiedge  2,  Room  4104. 
Telephone  Conference. 

Contact  Perton:  Or.  Priscilla  Chen. 
■  Scientific  Review  Administrator.  6701 
Rockiedge  Drive,  Room  4104.  BeUieada. 
Maryland  20892.  (301)  435-1787. 

Name  of  SEP:  Microbiological  and 
Immunological. 

Date:  December  11. 1997. 

Time:  1:30  p.m. 

Place:  NIH.  Rockiedge  2.  Room  5112, 
Telephone  Conference. 

Contact  Pereon:  Dr.  Gilbert  Meier, 
.  Scientific  Review  Administrator,  6701 
RocUadga  Drive,  Room  5112,  Bethesda. 
Maryland  20892.  (301)435-1169. 

Purpoee/Agenda:  To  review  SataU 
^  BusinMS  Iiuovation  Research. 

Name  of  SEP:  Chemistiy  and  Related 
Sciences. 

Date:  December  2. 1907. 

Time:  11:30  a.m. 

Place:  NIH.  Rockiedge  2.  Room  4172, 
Telephone  ConfiBrenca. 

Contact  Pereon:  Ite.  Donald  Schneidar. 
Scientific  Review  Administrator.  6701 
RocJdedge  Drive.  Room  4172.  Bethesda. 
Maryland  20802.  (301)  43S-1 727. 

This  notice  is  being  published  less 
dian  15  days  prior  to  the  above  meetings 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
and  funding  cycle. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  5S2b(cH4)  and  5S2b(cH6).  Title 
5.  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
^plications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of  « 

personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Noa.  93.306, 93.333.  93.337. 93.393- 
93.396.  93.837-93.844.  93.846-93JI78. 
93.892, 03.803.  National  Institutes  of  Health. 
HHS) 


Dated:  December  1. 1097. 
UVema  Y.  Striogfield.  « 

Committee  Management  Officer,  NIH. 
(FR  Doc  97-31830  Filed  12-4-97:  8:45  am) 
■UJNa  OOOC  4MS-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Sarvicas  Adntlnistratlon 


Currant  List  of 

Ua^  Ula«laaMaaaft 

m^w  Hinfifwiiiffn 

Urine  Drug  Tealing 


Which 
To  Engage  in 


That  Have 
wnnorawn  rroiii  me  program 

AQBICY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS 
(Formerly:  National  Institute  on  I^ug 
Abuse,  AOAMHA,  HHS). 
action:  Notice. 

SUMMANY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
cotified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Fednal 
Woriq>lace  Drug  Testing  Programs  (59 
FR  29916, 29925).  A  similar  notice 
listing  all  ctinendy  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed iaboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  fiill  certification  under  the 
Guidelines. 

If  any  l^mratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
ctirrent  list  of  certified  laboratories,  and 
%vill  be  omitted  from  the  monthly  listing 
thereafter. 

This  Notice  is  now  available  on  the 
internet  at  the  following  website:  bXtp-J 
/wwwJie(dth.org 

FOR  FUmNER  WTOWIATION  OONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Yogi, 
Division  of  Workplace  Programs,  Room 
13A-54.  5600  Fiwers  Lane,  Rockville, 
Maryland  20857;  Tel.:  (301)  443-6014. 
SUPPLBBITARY  MFOfMATKM: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71 .  Sul^Mrt  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
l^oratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 


agencies.  To  become  certified  an 
applicant  laboratory  must  imdeigo  three 
roimds  of  performance  testing  plus  an 
on-site  inspection.  To  nrmintaifi  that 
certification  a  laboratory  must 
participate  in  a  quarteriy  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  mininnim 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  frtun  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratory,  8901  W.  Lincoln  Ave..  Wast 

Allis.  WI  53227,  414-328-7840  (fornMrly: 

Bayriiore  Clinical  Laboratofy) 
Aagis  Analytical  Labotatoriaa.  Inc.,  345  Hill 

Av«.,  Nashville,  TN  37210, 615-255-2400 
Alabama  Referei>ca  Laboratories,  Inc.,  543 

Soudi  Hull  St.  Mnntyaaty.  AL  36103. 

800-541-4931  /  334-263-5745 
Alliance  Laboratory  Sarvicas,  3200  Burnet 

Ava..  CInrinnati.  OH  45229, 513-569-2051 

(farmariy:  )e«vish  Hoapital  of  Cincinnati. 

Inc.) 
American  Medical  Laboialoriaa,  Inc..  14225 

Newfaraok  Dr..  Cbantilly.  VA  22021.  703- 

802-«000 
Associated  Pathologiats  Lrinratories,  Inc., 

4200  South  Bumbam  Ave..  Suite  250.  Laa 

Vegas.  NV  80110-5412.  702-733-7866  / 

800-433-2750 
Associated  Regional  and  University 

PathologisU,  Inc.  (ARUP),  500  Chipets 

Way.  Salt  Lake  City,  ITT  84108,  801-583- 

2787  /  800-242-2787 
Baptist  Medical  Center— Toxicokigy 

Laboratory.  9601 1-630,  Exit  7,  Little  Rode. 

AR  72205-7290, 501-202-2783  (fonneriy: 

Foransic  Toxicology  Labocatory  Baptist 

Medical  Center) 
Cedars  Medical  Center,  Department  of 

Pathology,  1400  Northwest  12th  Ave.. 

Miami.  PL  33136.  305-325-5784 
CUaical  RsfBrence  Lab,  8433  Quivka  Rd.. 

Lmexa.  KS  66215-2802,  800-445-6917 
CompuChem  Laboratories,  Inc.,  1904 

Alexander  Drive.  Raaaarch  Triangle  Park. 

NC  27709,  919-572-6900  /  800-833-3064 

(Formerly:  CompuChem  Laboratories.  Inc. 

A  Subsidiary  of  Roche  Biomedical 

Laboratory.  Rocba  CompuChem 

Laboratories.  Inc..  A  Monbar  of  tbe  Roche 

Group) 
Cox  Health  Systems,  Department  of 

Toxicology,  1423  North  jeSaraon  Ave., 

Spril^ald,  MO  65802,  800-876-3652  / 

417-269-3093  (formwly:  Cox  Medical 

Centers) 
Dept  of  the  Navy,  Navy  Drug  Screening 

Laboratory,  Great  Lakes,  IL.  P.O.  Box  88- 

6819,  Great  Lakes.  IL  60066-6819. 847- 

688-2045  /  847-688-4171 
Diagnostic  Services  Inc..  dba  DSL  4048  Evans 

Ave.,  Suite  301,  Fort  Myers.  FL  33001. 

941-418-1700  /  800-735-5416 
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Doctor*  Laboratory.  Inc.  P.O.  Box  2658.  2006 
luiiaOr..  Valdoata.  GA  31604. 912-244- 


DrugProof,  [Mvision  of  DynAcare/LAbormtory 
of  Pathology.  LLC.  1229  Madiaon  St..  Suite 
500.  Nordstrom  Medical  Tower.  Seattle. 
WA  98104.  800-898-0180  /  206-386-2672 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  Ina.  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle.  Inc.) 
DnigScan.  Inc.. P.O.  Box  2969. 1119  Mearru 
Rd..  Wanninater.  PA  18974.  215-674-9310 
ElSohly  Laboratories.  Inc..  5  Industrial  Park 

Dr..  Oxford.  MS  38655.  601-236-2609 
Geoanl  Medical  Laboratories.  36  South 
Btooka  St.  Madison.  WI 53715. 608-267- 
6267 
Harrison  Laboratories.  Inc..  9930  W.  Highway 
80.  Midland.  TX  79706.  800-725-3784  / 
915-563-3300  (formerly:  Harrison  ft 
Associates  Forensic  Laboratories) 
LabOne.  Inc.,  8915  Lenexa  Dr..  Overland 
Parti.  iCansas  66214.  913-888-3927  /  800- 
728-4064  (formerly:  Center  for  Laboratory 
Services,  a  Division  of  LabOne.  Inc.) 
Laboratory  Corporation  of  America.  888 
Willow  St..  Reno.  NV  89502.  702-334- 
3400  (formerly:  Sierra  Nevada  Laboratories. 
Inc.) 
Laboratory  Corporation  of  America  Holdings. 
69  First  Ave.,  Raritan.  N)  08869,  800-437- 
4986  /  908-526-2400  (Formoriy:  Roche 
Biomedical  Laboratories,  Inc.) 
Laboratory  Specialists.  Inc.,  1111  Newton  St. 
Gretna.  LA  70053.  504-361-8989  /  800- 
433-3823 
Marshfield  Laboratories.  Forensic  Toxicology 
Laboratory.  1000  North  Oak  Ave.. 
Manhfleld.  WI  54449.  715-389-3734  / 
800-331-3734 
MedExpress/National  Laboratory  Center. 
4022  Willow  Lake  Blvd..  Memphis.  TN 
38118,  901-795-1515  /  800-526-6339 
Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology,  3000 
Arlington  Ave..  Toledo.  OH  43614. 419- 
381-5213 
Medlab  Clinical  Testing,  Inc..  212  Cherry 
Lane.  New  Castle.  DE  19720. 302-655- 
5227 
MedTox  Laboratories,  Inc..  402  W.  County 
Rd.  D.  St.  Paul.  MN  55112,  800-832-3244 
/  612-636-7466 
Methodist  Hospital  Toxicology  Services  of 
Clarian  Health  Partnen.  Inc.  Department 
of  Pathology  and  Laboratory  Medicine. 
1701  N.  Senate  Blvd..  Indianapolis.  IN 
46202. 317-929-3587 
Methodist  Medical  Center  Toxicology 
Laboratory.  221  N.E.  Glen  Oak  Ave.. 
Peoria.  IL  61636.  800-752-1835  /  30»- 
671-5199 
MetroLab-Legacy  Laboratory  Services.  235  N. 
Graham  St..  Portland.  OR  97227.  503-413- 
4512.  800-237-7808  (x4512) 
Miimeapolis  Veterans  Afbin  Medical  Center. 
Forensic  Toxicology  Laboratory.  1  Veterans 
Drive.  Minneapolis.  Minnesota  55417. 
612-725-2088 
National  Toxicology  Laboratoriea.  Inc..  1100 
California  Ave.,  Bakerafield.  CA  93304. 
805-322-4250 
Northwest  Toxicology.  Inc.  1141  E.  3900 
South.  Salt  Lake  City.  UT  84124,  800-322- 
3361  /  801-268-2431 


Oregon  Medical  Laboratories,  P.O.  Box  972. 
722  East  11th  Ave..  Eugene.  OR  97440- 
0972. 541-341-8092 

Pacific  Toxicology  Laboratories.  1518  Pontius 
Ave..  Los  Angeles,  CA  90025.  310-312- 
0056  (formerly:  Centinela  Hospital  Airport 
Toxicology  Laboratory) 

Pathology  Associates  Medical  Laboratories. 
11604  E.  Indiana.  Spokane.  WA  99206. 
509-926-2400  /  800-541-7891 

PharmChem  Laboratories.  Inc..  1505-A 
O'Brien  Dr..  Menio  Park.  CA  94025. 415- 
328-6200  /  800-446-5177 

PharmChem  Laboratories.  Inc..  Texas 
Division.  7606  Pebble  Dr..  Fort  Worth.  TX 
76118.  817-595-0294  (formerly:  Hania 
Medical  Laboratacy) 

Phjrsicians  Refareoce  Laboratory.  7800  West 
110th  St,  Overland  Park.  KS  66210,  913- 
339-0372  /  800-821-3627 

Poisonlab.  Inc.  7272  Clairamont  Mesa  Blvd.. 
San  Diego.  CA  92111. 61»-27»-2800  / 
800-882-7272 

Premier  Analytical  Laboratories.  15201  East 
I-IO  Freeway.  Suite  125.  Channalview.  TX 
77530,  713-457-3784  /  800-888-4063 
(formerly:  Drug  Labs  of  Texas) 

Presbyterian  Laboratory  Services,  1851  East 
Third  Street,  Charlotte,  NC  28204.  800- 
473-6640 

Quest  Diagnostics  Incorporated,  4444 
Ciddings  Road,  Auburn  Hills.  Kifl  48326. 
810-373-9120  /  800-444-0106  (fonneriy: 
HeaithCare/Preferred  Laboratories. 
HealthCare/MetPath.  CORNING  CUnical 
Laboratories) 

Quest  Diagnostics  Incorporated.  National 
Center  for  Forensic  Science,  1901  Sulphur 
Spring  Rd.,  Baltimore.  MD  21227,  410- 
536-1485  (formerly:  Maryland  Medical 
Laboratory.  Inc..  National  Center  for 
Forensic  Science.  CORNING  National 
Center  for  Foreiuic  Science) 

Quest  Diagnostics  Incorporated.  4770  Regent 
Blvd..  Irving.  TX  75063.  800-526-0947  / 
972-916-3376  (formerly:  Damon  Clinical 
Laboratories.  Damon/MetPath,  CORNING 
Clinical  Laboratories) 

Quest  Diagnostics  Incorporated.  875 
Graentiee  Rd.,  4  Parkway  Or.,  Pittsburgh, 
PA  15220-3610,  800-574-2474  /  412-920- 
7733  (formerly:  Med-Chek  Laboratories. 
Inc.  Med-Chek/Damon.  MetPath 
Laboratories.  CORNING  Qinical 
Laboratories) 

Quest  Diagnostics  Incorporated.  2320 
Schuetx  Rd.  St.  LouU.  MO  63146,  800- 
288-7293  /  314-991-1311  (formerly: 
Metropolitan  Refsranos  Labontsries.  Inc. 
CORNING  Clinical  Uboratories.  South 
Central  Division) 

Quest  Diagnostics  Incorporated.  7470 
Mission  Valley  Rd..  San  Diego.  CA  92108- 
4406.  800-446-4728  /  61»-686-3200 
(formerly:  Nichols  Institute.  Nichols 
Institute  Substance  Abuse  Testing  (NISAT), 
CORNING  Nichols  Institute.  CORNING 
Clinical  Laboratories) 
Quest  Diagnostics  Incorporated,  One 
Malcolm  Ave..  Teterboro,  NI 07608.  201- 
393-5500  (formerly:  MetPath.  bic. 
CORNING  MetPath  Clinical  Laboratoriea. 
CORNING  Clinical  Laboratory) 
Quest  Diagnostics  Incorporated.  1355  Mittel 
Blvd..  Wood  Dale.  IL  60191.  630-595-3888 
(formerly:  MetPath.  Inc.,  CORNING 


MetPath  CUnical  Laboratories.  CORNING 
Clinical  Laboratories  Inc.). 
Scientific  Testing  Laboratories.  Inc.  463 
Southlake  Blvd..  Richmond.  VA  23236. 
804-378-9130 
Scott  ft  White  Drug  Testing  Laboratory,  600 

S.  25th  St.,  Temple.  TX  76504,  800-749- 

.3788  /  254-771-8379 
S.E.D.  Medical  Laboratories.  500  Walter  NE. 

Suite  500.  Albuquerque,  NM  87102.  505- 

727-8800  /  80(>-99g-LABS 
SmithKline  Beecham  Clinical  Laboratories. 

3175  Presidential  Dr.,  AtlanU.  GA  30340. 

770-452-1590  (formerly:  SmithKline  ^io- 

Scieix»  Laboratories) 
SmithKline  Beecham  Qinical  Laboratories. 

8000  Sovereign  Row.  Dallas.  TX  75247. 

214-637-7236  (formeriy:  SmithKline  Bio- 
Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 

801  East  Dixie  Ave..  Leesburg.  FL  34748. 

352-787-9006  (formerly:  Docton  ft 

Physicians  Laboratory) 
SmithKline  Beecham  Clinical  Laboratories, 

400  Egypt  Rd.,  Norristown.  PA  19403.  800- 

877-7484  /  610-631-4600  (formerly: 

SmithKline  Bio-Scienoe  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories. 

506  E.  State  Pkwy..  Schaumburg,  IL  60173. 

847-447-4379/800-447-4379  (formerly: 

International  Toxicology  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories. 

7600  Tyrone  Ave..  Van  Nuys.  CA  91405. 

818-989-2520  /  800-877-2520 
South  Bend  Medical  Foundation,  Inc.  530  N. 

Lafayette  Blvd..  South  Bend.  IN  46601. 

219-234-4176 
Southwest  Laboratories.  2727  W.  Baaeline 

Rd..  Tempe,  AZ  85283,  602-438-8507 
St  Anthony  Hospital  Toxicology  Laboratory. 

P.O.  Box  205. 1000  N.  Lee  St.  Oklahoma 

City.  OK  73101.  405-272-7052 
SL  Lawrence  Hospital  ft  Healthcare  System. 

Toxicology  Laboratory.  1210  W.  Saginaw. 

Lansing.  MI  48915.  517-377-0520 
Toxicology  ft  Drug  Monitoring  Laboratory. 

Univenity  of  Missouri  Hospiul  ft  Clinics. 

2703  Clark  Lane.  Suite  B.  Lower  Level. 

Columbia,  MO  65202,  573-882-1273 
Toxicology  Testing  Service.  Inc.,  5426  N.W. 

79th  Ave..  Miami,  FL  33166,  305-593- 

2260 
TOXWORX  Laboratories.  Inc.  6160  Variel 

Ave..  Woodland  Hills.  CA  91367. 818-226- 

4373  /  80O-'966-2211  (formerly:  Laboratory 

Specialists,  Inc;  Abused  Drug  Laboratories; 

MedTox  Bio-Analytical,  a  Division  of 

MedTox  Laboratories.  Inc.) 
UNILAB,  18408  Oxnard  St.  Tarzana.  CA 

91356.  800-492-0800  /  818-996-7300 

(formerly:  MetWest-BPL  Toxicology 

Laboratory) 
Universal  Toxicology  Laboratories,  LLC. 

10210  W.  Highway  80.  Midland.  Texas 

79706.  915-561-8851  /  888-953-8851 
UTMB  Pathology-Toxicology  Laboratory, 

Univenity  of  Texas  Medical  Branch. 

Clinical  Chemistry  Division.  301 

Univenity  Boulevard.  Room  5.158.  Old 

John  Sedy.  Galveston.  Texas  77555-0551. 

40»-772-3197 

The  Standards  Council  of  Canada  (SGC) 
Laboratory  Accreditation  Program  for 
Substances  of  Abuse  (LAPSA)  has  been  given 
deemed  status  by  the  Department  of 
Transportation.  The  SCC  has  acoedited  the 
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following  Canadian  laboratories  for  the 
conduct  of  forensic  urine  drug  testing 
required  by  Department  of  Transportation 
regulations:  r 

Dynacare  Kasper  Medical  Laboratories. 
14940-123  Ave.,  Edmonton.  Alberta, 
Canada  T5V  1B4.  800-661-9876  /  403- 
451-3702 
MAXXAM  Analytics  Inc.  5540  McAdam  Rd.. 
Mississauga,  ON.  Canada  L4Z IPI,  905- 
890-2555  (formerly:  NOVAXfANN 
(Ontuio)  Inc) 
Uduurd  Kopaada. 

BxBCUtivB  Officar,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
(FR  Doc.  97-31945  FUed  12-4-47;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


SwviOM  Administralion  (SAMH8A) 
CancaHadon  of  Raoaipt  Dale  for 
8AMH8A  Confaranca  Qrant 

AQENCY:  Center  for  Stibstance  Abuse 
Prevention  and  Center  for  Substance 
Abuse  Treatment,  SAMHSA. 
ACTION:  Cancellaticn  of  January  10. 1998 
Application  Receipt  Date. 


r:  SAMHSA's  Center  for 
Substance  Abuse  Prevention  (CSAP) 
and  Center  for  Substance  Abuse 
Treatment  (CSAT)  are  canceling  the 
January  10, 1998,  receipt  date  for 
applications  for  tbe  following  grant 
programs: 
CSAP's  Knowledge  Dissemination 

Conference  Grants  (CFDA  No.  93.174) 
CSAT's  Substance  Abuse  Treatment 
Conference  Grants  (CFDA  No.  93.218) 
To  be  placed  on  a  mailing  list  for  an 
application  kit  and  current 
programmatic  guidelines,  potential 

Splicants  should  contact:  National 
Baringhouse  for  Alcohol  and  Drug 
Information  (NCADI),  P.O.  Box  2345, 
Rockviile,  Maryland  20847-2345,  Tele: 
l-«00-729-6686:  TDD:  1-800-^87- 
4889.  Web  Address:  www.health.org. 

For  information  regarding  future 
receipt  dates  or  for  programmatic 
assistance,  potential  applicants  should 
contact  the  following  individuals: 
CSAP: 
Ms.  Luisa  del  Carmen  Pollard, 
Division  of  Prevention  Application 
and  Education.  CSAP,  Rockwall  II 
Building,  Suite  800.  5600  Fishers 
'  Lane,  Rockviile,  Maryland  20857, 
Tele:  (301)  443-0377,  E-mail 
address:  lpollard9samhsa.gov 
CSAT: 
Mr.  George  Kanuck,  Office  of  Policy 
Coordination  and  Planning,  CSAT, 
Rockwall  n  Building,  Suite  840, 


5600  Fishers  Lane,  Rockviile, 
Maryland  20857,  Tele:  (301)  443- 
5050,  E-mail  address: 
gkanuckOsamhsa.gov 

Dated:  December  2. 1997. 
Rk^ard  Kopanda, 

Executive  Officer.  SAMHSA. 

(FR  Doc.  97-31886  FUed  12-4-97;  8:45  am] 


DEPARTMEffT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[Docket  Na  FR-4235-N-32I 


Fwtoral  Property  Suitabto  I 
to  Assist  ths  Homsioss 


FacUitlos 


agency:  Office  of  the  Assistant 
Secretary  for  (Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 


r:  This  Notice  identifies 
imutilized.  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  Decembw  5. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mark  Johnston.  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street.  SW..  Washington, 
DC  20410;  telephone  (202)  708-1226; 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  70^-2565.  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Tide  V  information  line 
at  1-800-^27-7588. 
8UPPLBCNTARY  INFORMATION:  hi 
accordance  with  the  December  12. 1988 
court  order  in  National  Coalition  for  tbe 
Homeless  V.  Veterans  Administiation. 
No.  8S-2503-OG  (D.D.C).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  tmsuitable  this 
week. 

Dated:  November  25, 1997. 

Fred  Karaas,  Jr.. 

Deputy  Assistant  Secretary  for  Ectmomic 
Development. 

[FR  Doc.  97-31492  Filed  12-4-97;  8:45  am] 

aOiJNG  COOE  4>io-»-ai 


DEPARTMENT  OF  THE  INTERIOR 

Fish  snd  Wildlife  Service 
ACTION:  Notice  of  availability. 


SUMMARY:  The  Peregrine  Fund  (J.  Peter 
Jenny;  applicant)  has  applied  for  an 
amendment  to  its  incidental  take  permit 
pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act  (Act)  issued  by 
the  U.S.  Fish  and  WUdlife  Service 
(Service)  on  December  16, 1996,  under 
permit  number  PRT-814839.  The 
amendment  requests  that  Jim  Wells 
County,  Texas  (556,332  acres)  be  added 
to  the  14  coimty  area  in  Texas  where 
The  Peregrine  Fund  already  has  a 
permit  for  incidental  take  in  association 
with  their  aplomado  felcon  [Falco 
femoralis  septentrionalis) 
reintroduction  program. 
DATES:  Written  comments  on  the 
amendment  application  should  be 
received  on  or  before  January  5, 190S.  -••' 

ADDRESSES:  Persons  wishing  to  review 
the  appUcation  may  obtain  a  copy  by 
writing  to  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Service.  500  Gold 
Avenue,  S.W.,P.O.  Box  1306. 
Albuquerque.  New  Mexico  87103.  hi 
addition,  the  amendment  application 
Kirill  be  available  for  public  inspection 
by  writtQ^  request,  by  appointment 
only,  during  normal  business  hours 
(8:00  to  4:30)  at  the  Service's  Clear  Lake 
Ecological  Services  Field  Office,  17629 
El  Camino  Real,  Suite  211,  Houston, 
Texas  77058.  Written  comments 
concerning  the  application  shoidd  be 
submitted  to  the  Field  Supervisor,  Clear 
Lake  Ecological  Services  Field  Office. 
17629  El  Camino  Real,  Suite  211. 
Houston,  Texas  77058.  Please  refer  to 
the  amendment  to  PRT-81483g  when 
submitting  comments. 
FOR  FURTHER  SPORHATION  CONTACT: 
Edith  A.  Erfling.  Clear  Lake  Ecological 
Services  Field  Office,  17629  El  Camino 
Real.  Suite  211.  Houston,  Texas  77058; 
(281)286-8262.     *"- 
SUPPLEMENTARY  itORIIAIiON.  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the 
Aplomado  falcon.  Hpwever,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  when  such  taldng  is  incidental 
to,  and  not  the  purpose  of,  otherwise 
lawful  activities.  Regulations  governing 
permits  for  endangered  species  are  at  50 
CFR  17.22. 

APPtXANT:  This  amendment  to  peimit 
PRT-814839  would  authorize  incidental 
take  on  an  additional  556,332  acres  of 
Jim  Wells  County.  Texas,  again,  only  on 
land  that  is  enrolled  in  the  "safe  harix>r" 
program  for  that  purpose. 

To  fecilitate  the  reintroduction  of  the 
aplomado  felcon.  The  Peregrine  Fund  is 
currently  authorized  to  take  aplomado 
felcons.  incidental  to  lawful  land-use 
activities,  on  specific  lands  enrolled  in 
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The  Peregrine  Fund's  "Safe  Harbor" 
program. 


Acting  Regional  Director,  Region  2, 

Albuquerque,  Sew  Mexico. 

(FR  Ooc.  97-31892  Filed  12-4-97;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Qedogical  Survey 

Federal  Qeographic  Data  Comnrtttee 
(FQDO;  Public  Comment  on  the 
Propoeal  to  Develop  ttie  "FQOC 
Standard  for  a  Geologic  Data  ModaT 
aa  a  Federel  Geographic  Data 
Committee  Stanclard 

ACTKM:  Notice:  request  for  comments. 


r:  The  FGEIC  is  soliciting  public 
comments  on  tlie  proposal  to  develop  a 
"FGOC  Standard  for  a  Geologic  Data 
Model."  If  the  proposal  is  approved,  the 
standard  will  be  developed  following 
the  FCDC  standards  development  and 
approval  process.  If  the  standard  is 
adopted  by  the  i^DC.  it  must  be 
followed  by  all  Federal  agencies 
collecting  geologic  data  directly  or 
indirectly,  tlirough  grants,  partnerships, 
or  contracts. 

In  its  assigned  Federal  leadership  in 
the  development  of  the  National  Spatial 
Data  Infrastructure  (NSDI).  the  FGDC 
recognizes  that  FCDC  standards  must 
also  meet  the  needs  and  recognize  the 
views  of  State  and  local  governments, 
academia,  industry,  and  the  public.  The 
purpose  of  this  notice  is  to  solicit  such 
views.  The  FCDC  invites  the  community 
to  review  the  proposal  and  comment  on 
the  objectives,  scope,  approach,  and 
usability  of  the  proposed  standard; 
identify  existing  related  standards;  and 
indicate  their  interest  in  participating  in 
the  development  of  the  standard. 
DATES:  Comments  must  be  received  on 
or  before  December  f9.  1997. 
CONTACT  AND  AOORSSSES:  The  complete 
proposal  is  included  in  this  notice.  It  is 
also  posted  at  Internet  address:  http:// 
www.fgdc.gov/SUndards/DocumenU/ 
Proposals/geomod.html 

Comments  may  be  submitted  via 
Internet  mail  or  by  submitting  an 
electronic  copy  on  diskette.  Send 
comments  via  Internet  to:  gdc- 
geomofl9www.gdc.gov.  Comments  e- 
mailed  as  attachments  must  be  in  ASCII 
format. 

A  soft  copy  version  may  be  submitted 
on  a  3.5  X  3.5  diskette  in  WordPrefect 
5.0  or  6.0/6.1  format,  along  with  one 
hardcopy  version  of  the  comments,  to 
the  FCDC  Secretariat  (attn:  Jennifer  Fox) 
at  U.S.  Geological  Survey.  590  National 


Center,  12201  Sunrise  Valley  Drive. 
Reston,  Virginia.  20192. 
auppt.aiENTARY  information:  Following 
is  the  complete  proposal  for  the  "FGDC 
Standard  for  a  Geologic  Data  Model". 

Project  Title:  FGIX:  Standard  for 
Geologic  Data  Model. 

Dote  of  Proposal:  April  18. 1997. 
revised:  July  14,  1997. 

Type  of  Stpndard  Proposed:  Logical 
Data  Model. 

Submitting  Organization:  FGDC 
Geologic  Data  Subcommittee! 

Point  of  Contact:  David  R.  Soller, 

uses. 

Objectives:  The  objective  of  this 
standard  is  to  create  a  logical  data 
model  that  will  describe  the  various 
critical  entities  of  a  geologic  map  and 
the  relations  among  them. 

Scope:  This  standard  will  describe 
how  geologic  map  information  will  be 
configtired  in  digital  format,  and  will 
not  proscribe  methods  by  which         ^ 
geologic  maps  will  be  made.  Geologic 
maps  are  very  diverse  in  the  type  of 
information  contained.  The  developers 
of  the  geologic  map  data  model 
recognize  this  diversity,  Imt  will  focus 
on  the  elements  of  geologic  maps  that 
are  common  to  all  or  at  least  most 
geologic  maps.  In  recognition  of  the 
diversity  of  information  in  geologic 
maps,  the  data  model  is  being  designed 
to  allow  for  development  of  extensions 
to  the  standard.  The  intent  is  to  develop 
and  propose  a  standard  that  is  widely 
accepted  by  map  producers  using  a 
wide  variety  of  computer  and  software 
systems. 

Justification/ Benefits:  Geologic  maps 
are  produced  by  various  State  and 
Federal  agencies,  according  to  various 
locally-developed  guidelines  for  content 
and  form.  A  geologic  data  model  is 
needed  by  the  geoscience  community  to 
provide  consistency  to  the  map  data  that 
are  archived  and  served  to  the  public 
and  to  promote  the  exchange  of  digital 
map  data.  The  model  will  aid  in  the 
development  of  systematic  mapping 
coverage  for  the  Nation,  and  wiU 
facilitate  production  of  a  variety  of 
derivative  map  products  from  a  geologic 
map  database,  as  mandated  by  the 
Geologic  Mapping  Act  of  1992. 

Development  Approach:  A  Geologic 
Data  Model  working  map  group  has 
been  formed  through  an  agreement 
between  the  Association  of  American 
State  Geologists  (/VAQSG)  Digital 
Geologic  Mapping  Committee  and  the 
USGS  National  Geologic  Map  Database 
proiect.  The  working  group  is  staffed  by 
technical  experts  from  the  USGS,  the 
State  geological  surveys,  and  the 
Geological  Survey  of  Canada.  The 
following  steps  will  be  taken: 


•  Define  the  general  framework  of  the 
model  (done — the  working  group  has 
defined  aa  entity-relationship  model) 

•  Develop  the  model  through 
presentation  and  discussion  at  public 
forums,  and  prepare  it  for  general  public 
review  (in  progress) 

'  •  Provide  to  the  public  a  document 
describing  the  model  and  an 
implementation  of  the  model  (e.g.,  a  set 
of  ArcView  software  tools)  for  iiifbrmal 
evaluation  among  the  USGS,  AASG. 
Geological  Survey  of  Canada,  the 
Geologic  Data  Subcommittee,  and  other 
interested  pSrties  (Summer,  1997) 

•  Revise  the  document  according  to 
comments  received  (late  1997) 

•  Prepare  a  formal  document 
containing  the  revised  model  and 
implementation  for  consideration  by  the 
Geologic  Data  Subcommittee  (Spring, 
1998) 

•  After  fiiud  Subcommittee  comment, 
submit  to  the  FGDC  (Spring,  1998) 

Related  Sdmdarefs:  Geological  Surve)^ 
of  Canada  logical  data  model  used  for 
FieldLog  software;  British  Geological 
Survey  Logical  Data  Model  (Tedbmical 
Report  WO/93/20R). 

Development  and  Completion 
Schedule:  tee  Development  Approach. 

Resources  Required:  The  USGS, 
AASG,  and  Geological  Survey  of  r.«ni^a 
are  providing  the  resources  to  develop 
the  model.  The  CDS  will  require 
resources  to  develop  a  draft  for  public 
review. 

Potential  Participanta:  The  USGS.  the  - 
AASG,  the  Geological  Survey  of  Canada, 
and  professional  societies. 

Other  Targeted  Authorization  Bodies: 
None.  However,  t^ie  GDS  will  consider 
whether  to  propose  the  standard  to 
other  standards  organizations  such  as 
ASTM. 

Dated:  November  25, 1997. . 
JofaaFiachar. 

Acting  Chief,  National  Mapping  Division. 
[FR  Doc.  97-31812  Hied  12-4-97;  8:45  am| 
MJJNO  coot  4S1S-S1-II 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Federal  Geographic  Data  Committae 
(FQOC);  PubRc  Comment  on  the 
Ptopoaal  To  Develop  the  "FGDC 
Standard  for  Geologic  Map 
Symbolization"  aa  a  Federal 
Geographic  Data  Committee  Standard 

ACTION:  Notice;  request  for  comments. 


The  FGDC  is  soliciting  public 
comments  on  the  proposal  to  develop  a 
"FGEXD  Standard  for  Geologic  Map 
Symbolization."  If  the  proposal  is 
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approved,  the  standard  will  be 
developed  following  the  FGDC 
standards  development  and  approval 
process.  If  the  standard  is  adopted  by 
the  FGDC,  it  must  be  followed  by  all 
Federal  agencies  portraying  geologic 
data  in  map  form  directly  or  indirectly 
(through  grants,  partnerships,  or 
contracts). 

In  its  assigned  Federal  leadership  in 
the  development  of  the  National  Spatial 
Data  hifrastructure  (NSDI),  the  FGDC 
recognizes  that  FGCiC  standards  mtist 
also  meet  the  needs  and  recognize  the 
views  of  State  and  local  governments, 
academia,  industry,  and  the  public.  The 
f  purpose  of  this  notice  is  to  solicit  such 
views.  The  FGEKD  invites  the  community 
to  review  the  proposal  and  comment  on 
the  objectives,  scope,  approach,  and 
usability  of  the  proposed  standard; 
identify  existing  related  standards;  and 
indicate  their  interest  in  participating  in 
the  development  of  the  standard. 
DATES:  Comments  must  be  received  on 
or  before  December  19, 1997. 
OONTACT  AND  ADDRESSES:  The  complete 
proposal  is  included  in  this  notice.  It  is 
also  posted  at  Internet  address:  http:// 
www.%dc.gov/Standard8/Doctiments/ 
Propo8als/geo8ym.html. 

Comments  may  be  submitted  via 
Internet  mail  or  by  submitting  an 
electronic  copy  on  diskette.  Send 
.  comments  via  Internet  to':  gdc- 
geosym#www.%dc.gov.  Comments  e- 
mailed  as  attachments  must  be  in  ASCII 
format 

A  soft  copy  version  may  be  submitted 
on  a  3.5  x  3.5  diskette  in  Word  Perfect 
5.0  or  6.0/6.1  format,  along  mth  one 
hardcopy  version  of  the  comments,  to 
the  FGDC  Secretariat  (attn:  Jennifer  Fox) 
at  U.S.  Geological  Survey,  590  National 
Center.  12201  Sunrise  Valley  Drive, 
Reston,  Virginia,  20192. 
StJPPI^iENTARY  MFORMATION:  Following 
is  the  complete  proposal  for  the  "FGDC 
Standard  for  Geologic  Map 
Symbolization." 

Project  Title:  FGDC  Standard  for 
Geologic  Map  Symbolization. 

Date  of  Proposal:  April  18, 1997. 
revised:  July  14, 1997. 

Type  ^Standard  Proposed:  Data 
Symbology. 

Submitting  Organization:  FGDC 
Geologic  Data  Subcommittee. 

Point  of  Contact:  David  R.  Soller. 
USGS. 

Objectives:  The  objective  is  to  provide 
a  national  standard  for  geologic  map 
symbols,  colors,  and  patterns  in  order  to 
provide  geologic  map  products  that 
have  a  standard  appearance. 

Scope:  The  scope  of  this  project 
covers  cartographic  symbols  and 
patterns  that  are  on  geologic  maps.  The 


scope  includes  colors  that  are  used  to 
convey  areas  of  particular  formation, 
age,  or  litholo^. 

Justification/Benefits:  Geologic  maps 
are  produced  by  various  State  and 
Federal  agencies,  according  to  various 
locally-developed  guidelines  for  content 
and  form.  National  or  regional  standards 
for  symbolizing  geologic  map  elements 
do  not  exist.  Loc^y  developed 
standards  or  guidelines  used  by  a 
geologic  mapping  agency  have  not  been 
widely  adopted.  A  national  standard  is 
needed  to  provide  a  standard 
cartographic  product  to  the  end-user. 
Because  most  new  maps  are  produced 
from  digital  files,  this  standard  must  be 
robust  enough  to  be  implemented  in 
digital  form  on  a  variety  of  hardcopy 
outout  devices. 

Development  Approach:  This 
standard  will  be  based  on  symbolization 
contained  in  USGS  Open-file  Report  95- 
525  "(draft)  Cartographic  and  digital 
standard  fcv  geologic  map  information." 
The  apprtjach  will  be  as  follows: 

•  Conduct  a  review  of  USGS  0FR95- 
525  to  determine  elements  of  the 
doctmient  that  should  be  further 
developed  as  a  FGDC  draft  standard 
(this  review  was  released  as  USGS 
Open-file  Report  96-725  and  is 
available  on-line  at  http:// 
nc^pip.usgs.gov/ngmdbproject/ 
8tandards/carto/OFR95- 
525review.html). 

•  The  review  concluded  that  the 
symbols,  colors,  and  patterns  in  the 
dociunent  should  be  converted  to  digital 
form  for  consideration  as  a  FGDC 
standard  and  for  general  use  within  the 
USGS.  This  conversion  is  imderway 
within  the  USGS. 

•  The  digital  symbols  will  form  the 
basis  of  a  draft  standards  document  to 
be  prepared  by  the  Geologic  Data 
Subcommittee  late  in  1997. 

•  The  document  will  then  be 
submitted  to  FGDC  for  review. 

t    Related  Standards:  The  proposed 
standard  will  be  based  on  symbolization 
contained  in  USGS  Open-file  Report  95- 
525  "(draft)  Cartographic  and  digital 
standard  for  geologic  map  information." 
Potential  relation  to  ISO  Standard  710, 
1974.  Parts  1-7  will  be  evaluated. 

Development  and  Completion 
Schedule: 

•  In  late  simmier,  1997,  the  USGS 
will  finish  a  first  draft  of  the  digital 
symbols  to  be  contained  in  the  standard. 

•  The  Geologic  Data  Subcommittee 
will  evaluate  those  symbols,  and  in  late 
1997,  the  Geologic  Data  Subconmiittee 
will  begin  compiling  the  digital  symbols 
into  a  draft  FGDC  standards  document 

•  In  the  first  quarter  of  1998,  the 
docimient  will  be  submitted  to  FGDC  for 


Resources  Required:  The  USGS  is 
supporting  development  of  the 
standards  docimient  and  the 
implementation. 

Potential  Participants:  The  USGS.  the 
Association  of  American  State 
Geologists,  the  Geologic  Data 
Subcommittee,  professional  societies, 
and  private  companies. 

Other  Targeted  Authorization  Bodies: 
None. 

Dated:  Novandier  25, 1997. 
JohB  Fischer. 

Acting  Chief,  fMional  Mapping  Divisioa.  .- 
[FR  Doc  97-31811  Filed  12-4-97;  8:45  ami 
saxsia  COM  4S14-S1-M 


DEPARTMENT  OF  THE  INTEraOR 
Buraau  of  Indian  Affalra 
Indian  Gaming 

ACTION:  Notice  of  Approved 
Amendment  to  Tribed-State  Compact 


review. 


Pursuant  to  Section  1 1  of  the 
Indian  Gaming  R^ulatory  Act  of  1988. 
Pub.  L.  100-497, 25  U.S.C.  2710.  the 
Secretary  of  the  Interior  shall  publish,  in 
the  FedCTal  K^isler,  notice  of  approved 
amendments  to  Tribal-State  Compacts 
for  the  purpose  of  engaging  in  Class  III 
(casino)  gaining  on  Indian  reservations. 
The  Assistant  Secretary — Indian  Affairs. 
Department  of  the  Interior,  through  his 
delegated  authority,  has  approved 
Amendment  IV  to  the  Gaining  Compact 
Between  the  Confederated  Tribes  of  the 
Umatilla  Indian  Reservation  and  the 
State  of  Oregon,  which  was  executed  on 
September  3. 1997. 

IMTES:  This  action  is  effective  December 
5. 1997. 
FOR  FURTHER  SiVORMATION  CONTACT: 

Thomas  H.  Hartman,  Acting  Director, 
Indian  Gaming  Management  Staff. 
Bureau  of  Indian  AfEairs,  Washington. 
D.C.  20240,  (202)  219-4068. 

Dated:  November  21, 1997. 
Mirhaei  J.  Anderwm. 

Deputy  Assistant  Secretary-Indian  Affair*. 
(FR  Doc.  97-31918  Filed  12-4-97;  8:45  amj 
MUMQ  COOC  *»W-\t-*  - 


DEPAirrMENT  OF  THE  INTERIOR 

Buraau  of  Land  Management 

[WY-4»0-1M(MNI| 

Carbon  Baain  Aree;  Potential  Fadaral 
Coal  Planning  Decisions;  Cartwn  Co., 
WY 

AGENCY:  Bureau  of  Land  Management. 
Interior. 
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action:  NoUce  of  Availability  of  an 
Environmental  Assessment  for  a 
Planning  Review  of  the  Carbon  Basin 
ATM.  Cvbon  County,  Wyoming,  and 
Potential  Federal  Coal  Planning 
Decisions  for  the  area. 


The  Carbon  Basin  planning 
review  area  is  located  approximately  40 
miles  east  of  the  town  of  Rawlins  and 
12  miles  southeast  of  the  town  of 
Hanna,  all  located  in  Carbon  County, 
Wyoming.  The  plaxming  review  is  being 
conducted  because  an  application  to 
lease  Federal  coal  in  the  Carbon  Basin 
area  has  been  submitted  and  Federal 
coal  planning  decisions  were  not  made 
for  the  area  during  development  of  the 
Great  Divide  Resource  MaJoagement 
Plan  (RMP). 

CMTES:  The  45  day  comment/review 
period  for  the  environmental  assessment 
will  begin  the  day  following  the 
publication  of  this  notice. 
ADOWtllCI;  Comments  should  be 
addressed  in  %vhting  to  the  Great  Divide 
Resource  Area.  Bureau  of  Land 
Management.  Attn:  Karla  Swanson.  Area 
Manager.  1300  North  Third  Street. 
Rawlins.  Wyoming  82301. 
TOR  FURTHin  WrOnMATWW  CONTACT: 
Interested  parties  may  direct  questions 
or  concerns  to  obtain  further 
information  from  Brenda  Vosika- 
Neuman  or  John  Spehar,  who  can  be 
visited  at  the  above  address  or  reached 
by  telephone:  307-328-4200. 
•U^mXMCNTARY  MFONMATION:  Ark  Land 
Company,  St.  Louis.  Missouri,  has  filed 
an  application  with  the  Bureau  of  Land 
Management  (BLM)  to  obtain  a  coal 
leaae  on  approximately  4.145  acres  of 
Federal  coal  lands  located  in  the  Carbon 
Basin  area.  Ark  Land  Company,  through 
its  afRliata,  Arch  of  Wyoming,  Inc., 
(Arch)  has  conducted  coal  mining 
operations  in  the  Hanna  Basin  Region  of 
Carbon  County  since  1972.  The 
depletion  of  recoverable  coal  reservea  in 
the  Hanna  Basin  has  led  Arch  to 
identify  additional  (local)  coal  resources 
in  the  Carbon  Basin  area  that  could 
utilize  the  existing  infrastructure  and 
meet  existing  contracts  and/or  Imn  liiiiii 
commitments.  The  Carbon  BmIb  WM  is 
in  doee  proximity  to  the  Hanna  Basin 
coal  flelos  and  provides  a  logical 
continuation  of  the  Hanna  Basin  mining 
operations. 

In  1982,  a  Federal  coal  lease  was 
issued  for  approximately  60  percent  of 
the  Federal  coal  lands  located  in  the 
Carbon  Basin.  Because  this  lease  was 
still  in  effect  at  the  time  the  current 
BLM  land  use  plan  (the  Great  Divide 
Resource  Management  Plan  RMP-19gO) 
covering  the  Carbon  Basin  area  was 
prepared,  it  was  exempt  from  the  coal 


screening/planning  requirements. 
However,  development  of  this  lease  was 
never  pursued  and  the  lease  expired  in 
1992.  Also,  at  the  time  the  Great  Divide 
RMP  was  prepared,  there  was  no  other 
internt  expressed  by  industry  in 
obtaining  Federal  coal  leases  in  the  area. 
As  a  result  of  these  two  factors,  the  coal 
screening/planning  process  was  not 
conducted  on  the  area  and  there  were 
no  coal  planning  decisions  for  any  of 
the  Federal  coal  lands  in  the  Carbon 
Basin  area  included  in  the  Great  Divide 
RMP. 

The  Federal  Coal  Leasing 
Amendments  Act  of  1976  requires  that 
Federal  coal  lands  must  first  be 
identified  in  a  comprehensive  land  use 
plan  before  they  can  be  considered  for 
leasing.  Because  no  coal  planning 
decisions  were  made  for  the  Carbon 
Basin  coal  area  in  the  Great  Divide  RMP. 
a  planning  review,  which  includes 
conducting  the  coal  screming/planning 
process  and  an  environmental  analysis, 
must  be  completed  and  documented 
before  the  BLM  can  consider  leasing 
Federal  coal  in  the  Carbon  Basin.  The 
Ark  Land  Company  coal  lease 
application,  or  any  futun  applications 
to  lease  coal  in  the  Carbon  Basin,  cannot 
be  given  consideration  until  a  planning 
review  is  conducted  on  the  Federal  coal 
lands  involved  and  •  iletaiiiiiiialiiiii  is 
made  that  some  or  all  of  the  lands  are 
open  to  consideration  for  coal  leasing 
and  development 

Dated:  November  2S,  1907. 

L.I 


AsaecMto  State  Director. 

IFR  Doc  V7--31909  Piled  12-4-47:  8:45  ami 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  Of  Land 


(CO-4>10-07-1«IMM>-M1A) 

Northweet  Colorado  Reoourc* 
Adviaory  Council  MeeMng 

AQCNCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  meeting. 


':  The  next  meeting  of  the 
Northwest  Colorado  Resource  Advisory 
Council  will  be  held  on  Friday,  January 
9,  1998.  in  Clenwood  Springs.  Colorado. 
OATE:  Friday.  January  9,  1998. 
AOORESSCS:  For  further  information, 
contact  Joann  Graham,  Bureau  of  Land 
Management  (BLM).  Grand  Junction 
District  Office,  2815  H  Road,  Grand 
Junction,  Colorado  81506:  telephone 
(970) 244-3037. 


SUPPLBCNTAIIY  MRMMATKM:  The 
meeting  will  be  held  at  the  Garfield 
Coimty  Courthouse,  109  8th  Street, 
Room  301,  Clenwood  Springs,  Colorado. 
Agenda  items  include  subcommittee 
reports  and  statiis  of  the  roadless 
inventory  review. 

All  resource  advisory  coimcil 
meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  the  meetings  or  submit 
written  statements  following  the 
meetings.  Per-person  time  limits  for  oral 
statements  may  be  set  to  allow  all 
interested  persons  an  opportunity  to 
speak.  % 

Summary  minutes  of  council 
meetings  are  maintained  in  both  the 
Grand  Junction  and  Craig  District 
Offices.  They  are  available  for  public 
inspection  and  reproduction  during 
regular  business  hours  within  thirty  (30) 
dajrs  following  the  meeting. 

Datad:  November  24. 1097. 

Marii  1  •  Mane. 

District  h4anaiger,  Craig  and  Grand  function 
DiMtricta. 

(FR  Doc.  97-31851  Filed  12-4-07;  8:45  ami 
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DEPARTMENTJOF  THE  INTERIOR 
Bureau  of  Land 


IO(»-014-0a-3110-0fr-H040.  QPS-0040] 

Notica  Of  DIfact  Sale  Of  Public  Landa 
In  Klamath  County,  Oregorv— 
Cociaction 

AOeiCV:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction. 


r:  In  the  Notice  of  Direct  Sale  of 
Public  Lands  in  Klamath  County, 
Oregon  beginning  on  page  53019  in  the 
issue  of  Friday,  October  10. 1997 
Volume  62,  Number  197  matte  the 
following  correction: 

On  page  53019  in  the  third  column, 
the  first  sentence  in  paragraph  on9  of 
the  Summary  lists  the  appraised  fair 
market  value  as  $645,000.00.  The 
appraised  fair  market  value  should  be 
changed  to  S625,400.00. 

OatMl:  November  25. 1907. 
A.Bamta  Bail, 

Area  Manager,  Klamath  Falb  Reeource  Area. 
|FK  Doc.  97-31850  Filed  12-4-07;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Laitd  management 
[ID-«67-1O2O-O01 

Idaho:  HIIng  of  Plats  of  Survey;  Idaho 

The  plats  of  the  following  described 
land  were  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.  November  25,  1997. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  Sixth 
Auxiliary  Meridian  East  (east  boundary) 
and  subdi visional  lines,  the 
subdivisional  lines,  the  subdivision  of 
section  25.  and  a  metes-and~bounds 
survey  in  section  25,  T.  7  N.,  R.  24  E., 
Boise  Meridian,  Idaho,  Group  974,  was 
accepted  November  25, 1997. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
section  30,  and  metes-and-bounds 
surveys  in  section  30,  T.  7  N.,  R.  25  E., 
Boise  Meridian,  Idaho,  Group  974.  was 
accepted  November  25, 1997. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management  All 
inquiries  concerning  the  surveys  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management, 
1387  South  Vinnell  Way,  Boise,  Idaho. 
83709-1657. 

Dated:  November  25, 1907. 
Daane  E.  Oisen. 

Chief  Cadastral  Surveyor  for  Idaho. 

[FR  Doc.  97-31907  Filed  12-4-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

PE8-06O-191O-OO-4442I  ES-048676,  Group 
1S>,  Minnesota 

Notice  Of  niing  of  Plat  of  Survey: 
Minnesota,  Stay  Lifted 

On  Thursday.  March  20, 1997,  there 
was  published  in  the  Federal  Register, 
Volume  62,  Number  54,  on  page  13393, 
a  notice  entitled,  "Notice  of  Filing  of 
Plat  of  Survey;  Minnesota,  Stayed."  Said 
notice  referenced  the  stay  of  the  plat  of 
the  dependent  resurvey  of  portions  of 
the  west  and  north  boundaries,  a 
portion  of  the  subdivisional  lines,  and 
the  subdivision  of  sections  6,  7,  8,  9, 16 
and  33.  Township  145  North,  Range  38 
West,  Fifth  Principal  Meridian, 
Minnesota,  accepted  January ^3, 1997. 

The  protest  against  the  survey  was 
withdrawn  on  September  3. 1997.  and 
the  plat  of  survey  accepted  January  23. 


1997,  was  officially  filed  in  Eastern 
States  Office,  Springfield,  Virginia,  at 
7:30  a.m.,  on  September  4, 1997. 
Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy.  ■» 

Dated:  November  25, 1997. 
Stephen  G.  Kopach. 

Chief  Cadastral  Surveyor. 

(FR  Doc.  97-31852  Filed  12-4-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Sarvica 

Marine  Transportation  of  Federal  Outer 
Continental  ShaH  (OCS)  Crude  ON 
Produced  Offshore  CaHfomia 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Proposed  Notice  to  Lessees  and 
Operators  (NTL). 


MMS  proposes  to  issue  an 

NTL  concerning  information 
requirements  on  marine  transportation 
of  OCS  crude  oil  produced  offishore 
California.  MMS  recognizes  that  the 
State  of  California  and  its  localities  have 
concerns  about  potential  impacts  on  the 
environment  from  the  transportation  of 
such  oil.  The  proposed  NTL  would 
assist  Federal  lessees  and  operators  and 
State  and  local  governments  in  meeting 
their  responsibilities  and  addressing 
their  concerns  in  this  area. 

DATES:  MMS  will  consider  all  comments 
received  by  February  3, 1997. 
ADDRESSES:  Mail  or  hand-cany 
comments  to  MMS  Pacific  Region;  770 
Paseo  Camarillo;  Camarillo,  CA  93010; 
Attention:  E.  Aronson.  E-mail  comments 
-to  tran8portation.nd9mms.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Aronson  at  805-389-7511  or  e- 
mail  to  transportation.ntl@mms.gov. 
SUPPLEMENTARY  MFORMATION:  On  June 
17, 1996,  Deputy  Secretary  of  the 
Interior  John  Caramendi  issued  a  Policy 
Directive  to  MMS,  which  provides  in 
pertinent  part  that: 

The  policies  of  the  State  of  California 
and  the  county  of  Santa  Barbara  prefer 
that  oil  and  gas  production,  including 
ofiishore  resources,  be  transported  by 
onshore  pipeline,  rather  than  by 
ofEshore  tanlwr,  whenever  pipelines  are 
economically  and  technically  feasible. 

The  Minerals  Management  Service 
(MMS)  regulates  activities  which  occur 
within  OCS  lease  boundaries,  and 
generally  up  to  the  point  of  landfall. 

The  MMS  policies  should  particularly 
attempt  to  ensure  that  new  and,  where 


appropriate,  amended  Development  and 
Production  Plans  adequately  reflect  the 
principle  that  transportation  of  OCS 
crude  be  consistent  with  State  and  local 
policies. 

SUtutory  Antliority 

The  Outer  Continental  Shelf  Lands 
Act  (OCSLA),  as  amended.  43  U.S.C 
1331  et  seq.,  provides  the  Secretary  of 
the  Interior  with  broad  authority 
relating  to  the  development  and 
production  of  mineral  resources  of  the 
OCS.  The  Secretary  is  required  to 
provide  for  the  suspMision  or  temporary 
prohibition  of  activities  if  a  threat  of 
serious,  irreparable,  or  immediate  harm 
or  damage  to  the  marine,  coastal,  or 
human  environment  exists.  The 
Secretary  may  also  take  action  to  cancel 
a  lease  if  continued  activity  under  it  - 
would  probably  cause  serious  harm  to 
such  environments  and  the  threat  of 
such  harm  will  not  decrease  to  an 
acceptable  level  in  a  reasonable  period 
of  time.  43  U.S.C  1334(a).  The  Secretary 
may  also  disapprove  or  require 
modification  of  a  new  Development  and 
Production  Plan  (DPP)  if  he  determine* 
that  the  lessee  has  failed  to  make 
adequate  provision  in  such  plan  for  safe 
operations  on  the  lease  area  or  for 
protection  of  the  marine,  coastal  or 
human  environment.  43  U.S.C 
1351(h)(1).  To  carry  out  these 
responsibilities,  MMS  must  monitor 
those  activities  proximately  related  to 
the  development  and  production  of  oil 
and  gas  resources  on  the  OCS  and 
safeguard  against  activities  that  may 
threaten  the  environment 

Through  the  OCSLA,  the  Congress  has 
also  recognized  the  OCS  activities  may 
have  significant  impacts  on  the  States. 
The  OCSLA  emphasizes  that  State  and 
local  governments  whose  interests  are 
affected  by  activities  on  the  OCS  are 
entitied  to  participate,  to  the  extent 
consistent  with  the  national  interest,  in 
the  policy  and  planning  decisions  made 
by  the  Federal  Govenunent  relating  to 
exploration  for,  and  development  and 
production  of,  minerals  located  in  the 
OCS.  43  U.S.C.  1332(4)(C).  Furthermore, 
the  rights  and  responsibilities  of  all 
States  and,  where  appropriate,  local 
governments,  to  preserve  and  protect 
their  marine,  human,  and  coastal 
environments  through  such  means  as 
regulation  of  land,  air,  and  water  uses, 
of  safety,  and  of  related  development 
and  activity  should  be  considered  and 
recognized.  43  U.S.C.  1332(5). 

MMS  performs  its  statutory 
responsibilities  with  respect  to 
development  activities  principally 
through  the  approval  and  periodic 
review  of  DPP's.  43  U.S.C.  1351;  30  CFR 
250.34.  The  lessee  or  operator  must 
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provide  a  wide  range  of  infonnation  that 
the  MMS  I^ooal  Superviaor  to 
I  action  on  the  plan.  This  includaa 
I  the  allKts  on  the  envininment 
I  a*  a  rwuJt  of  implementing  the 
plan,  identifying  specific  and 
cumulative  imMcts  that  may  occur  both 
onshore  and  onshore,  and  the  measures 
propoeed  to  mitigate  these  impacts.* 

States  that  have  coastal  managwment 
programs  approved  by  the  Secretary  of 
Cnmawrce  under  the  Coastal  Zone 
MHMfMnent  Act  of  1972  (CZMA).  16 
use  1451  0t  mq..  as  well  as  their  local 
govemmants,  play  a  critical  role  in  the 
review  of  both  new  and  revised  DPP's, 
primarily  through  the  Fadaial 
consistency  section  of  the  C2MA.  16 
U.S.C  1456.  The  part  of  the  consistency 
section  dealing  with  OCS  exploration 
plans  and  OPP's  specifies  the  authorities 
and  responsibilities  of  Federal  leaaaaa, 
the  Secretary  of  the  Interior,  and  the 
coastal  States  affected  by  OCS 
operations.  16  U.S.C.  1456(cM3)(B). 

This  OCS-specific  provision  (rf  the 
CZMA  requires  that  any  person  who 
submiu  a  DPP  to  the  Secretary  of  the 
Interior  under  the  OCSLA  shall  attach  to 
the  plan  a  certification  that  each  activity 
described  in  the  plan  which  affects  the 
land,  water,  or  natural  raaourcas  of  the 
State's  coastal  zone  complies  with  the 
anfMceable  policies  of  the  State's 
mansgament  program,  and  will  be 
carried  out  in  a  mannerconsistent  with 
that  program.  Generally,  under  this 
provision  and  under  section  25(d)  of  the 
OCSLA  (43  use.  1351(d)),  the 
Secretary  of  the  Interior  may  not  grant 
a  license  or  permit  for  any  such  activity 
unless  the  State  concurs  Mrith  the 
consistency  certification  attached  to  the 
DPP.  Further,  under  section  2S(hMlMB) 
of  the  OCSLA  (43  U.S.C.  1351(h)(1)(B)). 
the  Secretary  shall  disapprove  the  entire 
DPP  if  the  State  does  not  concur  with 
the  certification.  Section  25(h)(1)  of  the 
OCSLA  also  provides  that  any 
modification  to  a  DPP  required  by  the 
Secretary,  involving  activities  for  which 
a  Federal  license  or  permit  is  required 
and  that  affect  coastal  zone  resourcaa. 
must  receive  concurrence  of  the 
certification  by  the  affiected  State.' 

Conclusion 

MMS  strongly  supports  the  right  of 
California  to  exercise  its  Federal 
consistency  authorities  under  the  C2MA 
and  believes  that  consistency  is  an 
important  tool  for  the  State  and  its  local 


•3OCFR2SO.340>MU). 

*  ProcaduTM  to  impiaaMat  th*  CZMA  cooaiMaocy 
cwtiflcalion  Mclkwan  Ml  lofth  fMianliy  in  IS 
CFR  put  930.  TlMOCS^fMcillc  ptoviaioiM 
NfMifail eaw or aoMadad  OPPi «•  ptooMMd ia 
•ccoHaac*  wttb  tebpaft  E  of  tboaa  ragulatiaM  (IS 
CFR  930.70  ataag.). 


governments  to  address,  among  other 
acton,  the  marine  transportation 
component  of  DDP's.  MMS  encourages 
California  to  review  the  enforceable 
marine  transportation  policies  in  its 
coastal  management  program.  The  State 
should  determine  whether  such 
policies:  (1)  Meet  the  definition  of 
"enforceable  policy"  in  section  304(6a) 
of  the  C2^MA:  (2)  are  of  sufficient  clarity 
and  specificity  to  make  consistency 
determinations  understandable;  and  (3) 
incorporate,  to  the  extent  consistent 
with  State  law  and  the  CZMA.  the 
marine  transportation  policies  of  local 
governments. 

The  MMS  Pacific  OCS  Region 
recognizes  that  the  znarixie 
tnnsfKirtation  of  OCS  crude  oil  may 
cause  significant  impacts  on  the  marine, 
coastal,  and  human  environments  and 
contribute  to  the  cumulative 
environmental  risks  of  an  OCS 
development  proiect.  To  respond  to  the 
level  oi  concern  regarding  marine 
transportation  of  OCS  crude  in 
California,  to  reaffirm  the  agency's 
commitment  to  strong  coastal  State  and 
local  involvement  in  OCS  decisions, 
and  to  implement  Deputy  Secretary 
Garamendi's  Policy  Directive  regarding 
Federal  support  of  State  and  looil 
policies  with  respect  to  the 
transf>ortation  of  Pacific  OCS  crude  oil, 
the  MMS  Pacific  OCS  Region  adopts  the 
following  procedures  for  addressing 
new  DPP's  and  proposed  changes  in  the 
marine  transportation  component  of 
existing  DPP's  for  leases  o&hore 
California. 

OOiMDfTS  MVTTED:  The  proposed  NTL  is 
designed  to  assist  Federal  lessees  and 
operators  and  State  and  local 
governments  in  meeting  their 
responsibilities  and  concerns  regarding 
marine  transportation  of  Federal  OCS 
crude  oil  produced  ofEshore  California. 
Comments  on  the  proposed  NTL  are 
invited. 

Dated:  I>scaaiber  1, 1997. 


I. 

Reponal  Dinctor,  Pacific  OCS  Region. 

htinmnh  ManagBotent  Serrica. 

UnHsd  Stales  DepartiMBi  of  the  Intsrior. 
MlMnls  MaupieMnt  Service.  Padfk  OCS 


Praposed  Wetice  to 
Federal  OU  and  Gas 


and  Oparslori  at 
OCS 


NTL  97-    

Effsctive  Date: 


I  Retpontibilitiet  for  Information  on  the 
marine  Transportation  of  Federal  Outer 
Continental  Shelf  IOCS)  Crude  Oil  Produced 
Offshore  California 

In  General:  The  Marine  transportation  of 
OCS  minerals  is  an  activity  that  the  Secretary 


of  the  httarior  has  detannlnad  must  be 
described  in  detail  in  ■  Development  and 
Production  Plan  (DPP).  As  tuch.  it  is  an 
activity  that  raouiras  the  approval  of  the 
Secrstapr  and  the  concunenca  of  the  State 
with  the  certification  of  federal  consistency. 
Propoeed  changes  in  tlie  marine 
transportation  component  of  a  DPP  may 
require  a  revision  to  an  approved  EM^,  and 
such  ravision  is  also  subject  to  Secretarial 
approval  (delegated  to  the  Regional 
&ipervisor).  This  revision  would  need  the 
concurrence  of  the  State  with  the  required 
certification  of  Federal  consistency  unless  it 
is  overridden  on  appeal  to  tlie  Secretary  of 
Commeroe  as  authorized  by  section 
307(cK3)(B)(Ui)  of  the  Coestal  Zone 
N4anagement  Act  (CZMA). 

New  DPP's:  To  address  the  concerns  of 
CaJjforaia  State  and  local  governments  about 
potential  significant  effects  of  oil  spills, 
particularly  thoae  from  tanlcering  activity,  in 
the  State's  sensitive  marirM  ecosystem, 
lessees  or  operators  preparing  new  DPP's 
should  pey  special  attention  to  the  marine 
transportation  component  of  their  plans. 
Such  leasees  and  operators  are  advised  to 
develop  plans  to  transport  the  OCS  minerals 
in  a  maimer  that  is  consistent  %irith  the 
enfiDrcaable  marine  transportation  policies  of 
the  State's  CZM  program. 

Specifically,  the  procedurea  df  30  CFR 
250.34  shall  be  followed  in  the  praparation 
and  submission  of  a  new  DPP,  including  the 
requirement  for  certification  of  coastal  zone 
consistency  as  provided  in  15  CFR  part  93a 
ConcuiTsnce  by  California  with  the 
certification  is  a  necessary  condition  for 
approval  of  the  new  DPP  by  the  Regional 
Supervisor  unless  the  Secretary  of  Commerce 
makes  the  finding  authorized  by  section 
307(c)(3)(B)(iii)  of  the  CZMA. 

Revised  DPP's:  The  conditions  snd 
prucedurea  under  wtiich  revisions  to  existing 
DPP's  are  required  are  generally  provided  for 
in  sections  25(h)(3)  and  25(i)  of  the  OCSLA 
and  implemented  in  MMS'  regulatioas  at  30 
CFR  250.34(q).  Based  on  those  authoritiea. 
the  Regional  Supervisor  vrill  conduct 
periodic  reviews  of  existing  DPP's  based  on 
changes  in  information  and  onshore  or 
offshore  conditions  affecting  or  affected  by 
the  DPP  activities.  The  Regional  Supenriaor 
%tdll  pay  particular  attention  to  any  change  in 
the  marine  transportation  component  of  the 
DPP  and.  specifically,  to  »anlMT4t^  activity.  If 
a  lessee  or  operator  acting  under  an  approved 
DPP  anticipates  any  chai^  in  the  mmle. 
manner,  or  degree  of  marine  transportation  of 
OCS  crude  activity  described  in  the  plan,  the 
lessee  or  operator  shall  provide  informatioa 
related  to  such  rh^y^gm  to  the  Regional 
Supervisor. 

Based  on  the  Regional  Snpervisor's 
periodic  review  or  the  lessee  or  operstor's 
notification,  the  Regional  Supervisor  will 
notify  appropriate  State  and  local  officials 
sbout  such  changes  and  inovide  to  the  State 
and  local  officials  copies  of  the  information 
submitted  by  the  lessee  or  operator.  If  the 
Regional  Supervisor  determines  that  the 
proposed  change  in  activity  requires  a 
revision  to  the  DPP.  the  Regional  Supervisor 
will  order  a  revision  to  the  DPP.  If  the 
Regional  Supervisor  determines  that  a 
proposed  revision  either  ordered  by  the 
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Regional  Supervisor  or  initiated  by  the 
operator  could  result  in  significant  change  to 
previously  identified  and  evaluated  impacts 
or  to  one  not  previously  identified  or 
evaluated,  the  proposed  revision  shall  be 
subfect  to  all  of  the  procedures  contained  in 
30  CFR  250.34.  including  the  requirement, 
under  250.34(b)(13),  that  a  certification  of 
ooestal  zone  consistency  be  submitted  with 
the  revision.  The  Regional  Supervisor  may 
not  approve  the  revision  unless  the  State 
concius  with  the  certification,  or  the 
Secretary  of  Commerce  malces  the  finding 
authorized  by  section  307(c)(3)(B)(iii)  of  the 
CZMA.  The  Regional  Supervisor  shall 
prepara  the  appropriate  environmental 
documentation  under  the  National 
Bnviroimiental  Policy  Act  for  the  decision  to 
approve,  require  fiirtlier  modifications  to,  or 
disapprove  iwisioas  to  DPP's. 

Tbit  notice  is  provided  to  sssist  lessees 
and  operators  in  planning  the  devefo{Hnent 
of  the  Pacific  OCS  leases.  Questions 
concerning  this  information  should  be 
directed  to  the  Regional  Supervisor  for 
Development,  Operations,  and  Safety  at  (805) 
389-7560. 

The  collection  of  information  rafisned  to  in 
this  notice  provides  clarification,  description, 
or  interpretation  of  rsquirements  contained 
in  30  CFR  Part  250.  Subpart  B.  The  Office  of 
Management  and  Budget  has  approved  the 
collection  of  information  required  by  these 
ragulations  and  assigned  OMB  Control 
Number  1010-0049.  This  notice  does  not 
impose  additional  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1995. 

Rsgional  Supervisor.  OfBce  of  Development. 
Operations,  and  Safety.  Pacific  OCS 
Region.  Minerals  Management  Serrioe. 


(FR  Doc.  97-31944  Filed  12-4-97;  8:45  ami 


DEPARTMBfT  OF  THE  MTERIOR 


00  d«y  WoMce  of  liileiiUoii  lu  neqtieel 
Cleecanoe  of  CoNaction  of 
liilcmni^lofi    OppottMnity  foe  Public 


f:  Department  of  the  Interior. 
National  Park  Service,  and  376  Units  of 
the  National  Park  System. 
ACTION:  Notice  and  request  for 
comments. 


The  National  Park  Service 
(NPS)  is  proposing  in  1998  to  conduct 
cnistomer  service  studies  at  all  376  parks 
in  the  National  Paric  System  to  establish 
baseline  data  for  the  customer 
satisfiurtion  measurement  program  that 
MPS  is  instituting  in  response  to  the 
requirements  of  the  Government 
Performance  and  Results  Act  of  1993. 
NPS  proposes  further  to  conduct  similar 


customer  satisfaction  surveys  in  each 
year  following  1998  at  some  to  all  of  the 
parks  in  the  National  Park  System,  with 
the  total  number  of  parks  surveyed  each 
year  determined  following  an  analysis 
of  the  results  of  the  1998  survey. 

Under  provisions  of  the  Paperworic 
Reduction  Act  of  1995  and  5  CFR  Part 
1320,  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Sendee 
is  soliciting  comments  on  the  need  for 
gathering  ^he  information  in  the 
proposed  customer  service  studies  listed 
'  above.  The  NPS  also  is  asking  for 
comments  on  the  practical  utility  of  the 
information  being  gathered;  the 
accuracy  of  the  burden  hour  estimate; 
ways  to  enhance  the  quality,  utility,  aod 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimis*  the 
burden  to  respondents,  including  use  of 
automated  information  collection 
techniques  or  other  finms  of  information 
technology. 

The  NPS  goal  in  conducting  these 
surveys  annually  is  to  obtain  visitor's 
opinions  about  tiie  existing  quality  of 
services  and  facilities  provided  in  units 
of  the  National  Park  System.  Restilts  of 
all  surveys  wrill  be  used  by  NPS 
maaagento  improve  visitw  services 
and  Cacilitiea  in  the  parks.  In  addition, 
results  of  the  1998  surveys  will  be  used 
to  establish  baseline  information  about 
the  quality  of  s«vices  and  facilities 
provided  to  the  visitors.  The  baseline 
esUblished  in  1998  will  permit  NPS  to 
analyze  whether  future  annual  customer 
satisfoction  surveys  could  be  ronducted 
on  a  rotating  sample  of  parks,  thereby 
redticing  the  total  burden  on  visitors 
while  ensuring  efficient  and  accunte 
collection  of  visitor  satisfoction 
information.  This  approach  will  permit 
NPS  to  respond  positively  and 
efficiently  to  the  Government 
Performance  and  Results  act  while 
better  serving  the  visitors  to  die  parks. 
DATES:  Public  comments  will  be 
accepted  on  or  before  February  3. 1998. 
SEND  COMMENTS  TO:  Dr.  Gary  Machlis. 
NPS  Visiting  Chief  Social  Scientist. 
Cooperative  Pari:  Studies  Unit.  Coll^je 
of  Forestry,  Wildlife  and  Range 
Sciences,  University  of  Idaho,  Moscow. 
Idaho  83844-1133.  phone:  208-885- 
7054. 

FOR  FURTHER  MRMMATKM  CONTACT: 
Sandy  Watson.  Voice:  208-685-7054; 
Fax:  206-685-4261,  Email: 
<8wat8onOuidaho.edu>. 

SUPPt^MEMTAHY  SrOnMATION; 

Title:  Customer  Satisfaction  Surveys 
in  the  National  Paric  System. 
Bureau  Foim  Number:  None. 
(M4B  Number:  To  be  requested. 
Expiration  date:  To  be  requested. 


Type  of  request:  Requ^  for  new 
clearance. 

Description  of  need:  The  National 
Park  Service  needs  information 
concerning  visitor  opinions  about  the 
services  and  facilities  that  the  National 
Pari(  Service  provides  in  each  tmit  of  the 
National  Park  System.  The  proposed 
information  to  be  collected  from  visitors 
in  these  parks  is  not  available  from 
existing  records,  sources,  or 
observations  either  r^ularly  or 
comprehensively. 

Automated  data  ctMectkm:  At  the 
present  time,  the  proposed  data 
collection  process  will  use  machine 
readable,  pre-addressed,  postage  paid 
customer  survey  cards  to  increase  the 
speed  %vith  which  respondents  are  able 
to  answer  the  survey  instnunent  and 
provide  their  responses  to  the  NPS. 
Beyond  this  method  to  accelerate  the 
response  time,  there  is  no  automated 
way  to  gather  this  infixmation.  since 
gathering  it  requires  asking  visitors  to 
evaluate  the  services  and  facilities  that 
diey  used  during  their  individuals  and 
imique  park  visits. 

Description  of  Respondents:  A  sample 
of  viaitozs  to  each  puk. 

£s£tinated  ove/^ge  number  of 
respondents:  The  number  depends  on 
the  siae  of  the  puk  being  surveyed  and 
is  estimated  to  average  ^out  2100 
respondmits  per  park. 

Estimated  average  number  of 
responses:  Each  respondent  wUI 
respond  only  one  time,  so  the  niunber 
of  responaes  will  be  die  same  as  the 
numlwr  of  respondents. 

Estimated  average  burden  hours  per 
response:  0.033  hours  (2  minutes). 

Frequency  of  response:  1  time  per 
respondent 

Estimated  armual  reporting  burden: 
An  average  of  6.6  hours  per  park  and  a 
total  in  1996  for  all  parks  of  2507  houia. 
If  a  sample  of  parks  is  tak«i  in  each  of 
1999  and  2000,  rather  than  a  total 
survey  of  all  paries  in  each  year,  the  total 
burden  in  each  of  those  3fear8  would  be 
significandy  less  than  2507  hours  per 
year. 

M.( 


Infonnation  Collection  OearaiHX  Officer. 
WASO  Admirustrative  Program  CBnter. 
National  Park  Service. 
(FR  Doc.  97-31891  Filed  12-4-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvtca 

Raquaat  lof  Commenta  on  tha  National 
Park  Sarvica  Franchiaa  FM 
Determination  Guideline 


The  National  Park  Service 
(NFS)  is  considering  revising  that 
portion  of  its  concession  management 
guideline  (NPS-48)  that  concerns  the 
mmchise  fees  to  be  charged  NFS 
concessioners.  This  portion  of  NFS— 48 
(Chapter  24,  Section  0)  was  adopted  on 
December  31. 1986,  after  receipt  and 
consideration  of  public  comment 
solicited  by  an  August  7,  1985  Federal . 
Register  notice.  It  was  amended  on  July 
20,  1995,  after  consideration  of  public 
comment  received  in  response  to  a 
)anuary  17,  1995,  FederaJ  Register 
notice.  It  was  clarified  on  August  11. 
1997,  after  consideration  of  public 
comment  received  in  response  to  a  May 
28,  1997,  Federal  Register  notice. 

NFS  invites  further  public  comment 
on  Section  D.  Chapter  24.  or  NPS-48  in 
order  to  assist  it  In  considering  possible 
revisions  to  the  document.  Comments 
may  suggest,  among  other  matters, 
speciBc  proposed  changes  to  Section  D 
as  it  now  exists  or  alternative  methods, 
in  concept  or  in  detail,  for  dealing  with 
conceaaion  contract  franchise  fees.  All 
written  comments  received  will  be  duly 
canaidaced  by  NFS. 

OOMMBIT  OATC:  Comments  on  this  notice 
must  he  received  no  later  than  January 
5,  1998  to  be  assured  of  consideration. 
SUPPLaaCNTARY  INRMMATION:  NFS  notes 
that  NPS-^8  is  an  agency  staff  manual 
and  as  such  is  not  required  to  be 
published  in  the  Federal  Register 
pursuant  to  5  U.S.C  552  nor 
promulgated  as  a  rule  after  public  notice 
and  comment  pursuant  to  5  U.S.C.  553. 
In  addition,  NFS  notes  that  the 
rulemaking  requirements  of  5  U.S.C 
553.  even  if  otherwise  applicable  to  an 
agency  staff  manual  such  as  NFS-48,  are 
expressly  not  applicable  to  matters 
relating  to  agency  management  or 
personnel  or  to  public  property,  loans, 
grants,  benefits  or  contracts.  NPS-48.  as 
a  matter  concerning  the  administration 
of  public  property  and  contracts,  falls 
within  this  exemption  to  the  extent  it 
may  be  considered  a  rule  or  regulation 
within  the  meaning  of  5  U.S.C.  553. 
Nonetheless,  NFS,  as  a  matter  of  policy, 
seeks  further  public  comment  on 
Section  D  of  Chapter  24.  NFS-48,  for  the 
reasons  stated  above. 

Dated:  November  14, 1997. 
Robm  K.  YMTOirt. 
ConcetMton  Progmm  Manager. 
[FR  Doc.  97-31890  Filed  12-«-g7: 8:45  am) 

MLUNB  OOOf  4310-70-H 


INTERNATIONAL  TRADE 
COMMISSION 

PnvaaHgation  332-M7] 

North  American  Free  Trade 
Agreement:  Probable  Economic  Effect 
on  U.S.  Induatrlee  and  Conaumera  of 
Accaleralad  Elimination  of  U.S.  Tariffs 
on  Certain  Artldea  From  Mexico, 
Round  Two 

AOENCY:  United  States  International 
Trade  Commission. 

ACTION:  Amendment  to  scope  of  the 
investigation. 

EFFECTIVE  DATE:  December  1.  1997. 
StJMMARY:  Following  receipt  on 
November  25. 1997,  of  a  request  from 
the  OfRcc  of  the  United  States  Trade 
Representative  (USTR),  the  Conunission 
amended  the  scope  of  its  investigation 
No.  332-387.  North  American  Free 
Trade  Agreement:  Probable  Economic 
Effect  on  U.S.  Industries  and  Consumers 
of  Accelerated  Elimination  of  U.S. 
Tariffs  on  Certain  Articles  from  Mexico, 
Round  Two,  to  add  three  subheadings  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS),  2918.90.05, 
2918.90.43,  and  2918.90.47.  to  the  list  of 
articles  for  which  the  USTR  is  seeking 
the  Commission's  advice.  The  purpose 
of  the  investigation,  conducted  under 
section  332(g)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1332(gJ).  is  to  provide  the 
President,  with  respect  to  specified 
articles,  of  the  Commission's  judgment 
as  to  the  probable  economic  effiect  of  the 
immediate  elimination  of  the  U.S.  tariff 
under  the  North  American  Free  Trade 
Agieement  (NAFTA)  on  domestic 
industries  producing  like  or  directly 
competitive  articles  and  on  consumers. 
FOR  FURTHER  MFORMATION  CONTACT: 
General  information  may  be  obtained 
from  the  project  leader,  Carl  Seastrum 
(202-205-3493).  Minerals.  Metals. 
Machinery,  and  Miscellaneous 
Manufactures  Division,  Office  of 
Industriea.  U.S.  International  Trade 
Commission.  Washington,  DC  20436. 
For  information  on  the  products  listed 
in  this  expanded  scope  notice,  contact 
Elizabeth  Howlett  (202-205-3365)  of 
the  Energy,  Chemicals,  and  Textiles 
Division  of  the  Office  of  Industries.  For 
information  on  the  legal  aspects  of  this 
investigation,  contact  William  Gearhart 
of  the  Office  of  the  General  Counsel 
(202-205-3091).  The  media  should 
contact  Margaret  O'Laughlin,  Office  of 
External  Relations  (202-205-1819). 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the  TDD 
terminal  on  (202)  205-1810. 


Background 

The  Conunission 's  notice  of 
institution  of  the  investigation  and  the 
scheduling  of  a  public  hearing  was 
published  in  the  Federal  Register  of 
November  6, 1997  (62  FR  60100).  As 
stated  by  the  USTR  in  her  letter  of 
October  20, 1997,  requesting  the 
investigation,  the  Governments  of  the 
United  States,  Mexico,  and  Canada  have 
agreed  to  enter  into  consultations  to 
consider  accelerated  elimination  of  the 
•  import  duty  on  certain  articles.  The 
accelerated  elimination  of  tariffs  in  this 
second  round  of  negotiations  between 
the  United  States  and  Mexico  will  be 
pursued  on  a  reciprocal  basis  in 
response  to  petitions  submitted  to  the 
Governments  of  Canada.  Mexico,  and 
the  United  States.  The  USTR  included 
with  its  original  request  a  list  of 
products  to  be  considered  for  immediate 
reciprocal  elimination  of  tariffs.  The 
Commission  will  submit  its  report  no 
later  than  February  17, 1998.  USTR  has 
indicated  that  it  may  classify  all  or  part 
of  the  Commission's  report  as 
Confidential. 

PubUcHearing 

A  public  hearing  will  be  held  on 
January  7. 1998.  and  continuing,  if 
necessary  on  January  8, 1998,  as 
announced  in  the  notice  published  on 
November  6,  1997.  Persons  wishing  to 
appear  at  the  public  hearing  to  offer 
testimony  concerning  the  probable 
economic  effect  of  the  immediate 
elimination  of  the  U.S.  tariffs  on  HTS 
subheadings  2918.90.05,  2918.90.43. 
and  2918.90.47  should  file  a  request  to 
testify  with  the  Secretary,  United  States 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436,  not 
later  than  5:15  p.m.,  December  18. 1997. 
Any  prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.,  December  19. 1997.  For  ail 
other  articles  subject  to  this 
investigation,  all  the  dates  annoimcedin 
the  notice  published  on  November  6, 

1997,  will  remain  the  same. 

Written  Snbmiaaiona 

In  lieu  of  or  in  addition  to 
fmrticipating  in  the  hearing,  interested 
parties  are  invited  to  submit  written 
statements  concerning  the  investigation. 
Written  statements  should  be  submitted 
by  the  close  of  business  on  January  14, 

1998.  Commercial  or  financial 
information  that  a  submitter  desires  the 
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Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  cleariy  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  to  the  Commission  for 
inspectioo  by  the  public.  All 
submissions  should  be  addressed  to  the 
Secretary.  United  States  International 
Trade  Commission,  500  E  Street  SW. 
Washington.  DC  20436. 

Persons  with  mobility  impairments 
«rho  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (bttp://wvirw.usitcgov). 

iMuad:  Dacember  2. 1997. 
By  order  of  Iha  Commissioa. 

Sscieteiy. 

(FR  Doc  97-31924  niwl  12-4-47:  8:45  am] 


INTERNATIONAL  TRADE 


Temporary  Cloaura  of  tha  Law  Library 

AO0ICY:  United  SUtes  International 
Trade  Commission. 

ACTION:  Temporary  closure  to  the  public 
of  the  Commission's  Law  Library. 

SUMMARY:  Because  of  office  relocations 
during  painting  and  recarpeting.  the 
Commission's  Law  Library  will  be 
closed  to  the  public  beginning  Monday, 
December  15. 1997.  and  will  be 
reopened  to  the  public  on  Monday. 
January  5. 1998. 

FOR  FURTHBt  MFORMATION  CONTACT: 
Steven  J.  Kover  or  Maureen  E.  Bryant, 
Law  Librarians.  Office  of  the  General 
Cotmsel.  U.S.  International  TY4de 
Commission.  500  E  Street,  SW., 
Washington.  DC  20436,  telephone  202- 
205-3287. 

Issued:  December  2. 1997. 
DoniuiR.  KochnkB. 
Secretary. 

(FR  Doc  97-31923  Filed  12-4-97;  8:45  am) 
MUJNQ  COOK  70aO-«-r 


DEPARTMENT  OF  LABOR 

Employment  Standarda  Adminlatration 

Wage  and  Hour  Dhrision 

Minimum  wages  for  Federal  and 
Federally  Asalstad  Construction; 
General  Wage  Determination  Decisions 

General  Wage  determination 
decisions  of  the  Secretary  of  Labor  are 
issued  in  accordance  vriih  applicable 
law  and  are  based  on  the  information 
obtained  by  the  Department  of  Labor 
from  its  study  of  local  wage  conditions 
and  data  made  available  from  other 
sources.  They  specify  the  basic  hourly 
wage  rates  and  fringe  benefits  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 

{>roject8  of  a  similar  character  and  in  the 
ocalities  specified  therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 .  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  Much  3, 1931, 
as  amended  (46  Stat  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  refiBrred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  £e  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing'  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimiun  wages  payable  on  Federal  and 
fiederally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  <telay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
practical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  eSiective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is    - 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  N.W..  Room  S-3014. 
Washington.  D.C  20210. 

Modifications  to  General  W^e 
Determination  Decisions 

The  ntuiber  of  decisions  listed  in  the 
Government  Printing  Office  docuiment 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Voliune  and  State.  Dates  of 
publication  in  the  Federal  Ra^Mme  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  York 
NY970043  (Fab.  14. 1997) 

Volume  n 

Maiyland 

MD970001  (Feb.  14, 1997) 

MD970002  (FeB.  14,  1997) 

MD970015  (Feb.  14, 1997) 

MD970023  (Feb.  14, 1997) 

MD970026  (Feb.  14, 1997) 

MD970031  (Feb.  14, 1997) 

MD970037  (Feb.  14, 1997] 

MD970046  (Feb.  14, 1997) 

MD970055  (Feb.  14. 1997) 

MD970056  (Feb.  14. 1997) 

MD970058  (Feb.  14, 1997) 
Pennsylvania 

PA970007  (Feb.  14, 1997) 

PA970008  (Feb.  14, 1997) 

PA970021  (Feb.  14, 1997) 

PA970023  (Feb.  14, 1997) 

PA970024  (Feb.  14,  1997) 

PA970040  (Feb.  14, 1997) 

PA970052  (Feb.  14, 1997) 

PAg70054  (Feb.  14, 1997) 

PA970063  (Feb.  14, 1997) 
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Volume  tn 

Kentucky 

ICY970001  (Fob.  14. 1907) 
ICY9700O4  fF«b.  14. 19B7) 
1CY970025  (Feb.  14, 1997) 
KY970027  (Feb.  14.  1997) 
ICY970028  (Feb.  14. 1997) 
KY070029  (Feb.  14, 1997) 

VotunmlV 

Minn— ott 

MN970008  (Feb.  14. 1997) 

MN9700ei  (Feb.  14, 1M7) 
Ohio 

OH970002  (Feb.  14. 1997) 

OHg70003  (Feb.  14. 1997) 

OH970012  (Feb.  14. 1997) 

OH970029  (Feb.  14.  1997) 

Volume  V 

Iowa 

IA970005  (Feb.  14. 1997) 

IA9700S2  fFeb.  14. 1997) 
Loui«i>ne 

LA9700O1  (Feb.  14. 1997) 

LA9700O4  (Feb.  14. 1997) 

LA970005  (Feb.  14.  1997) 

LA970009  (Feb.  14.  1997) 

LA970012  (Feb.  14.  1997) 

LA970014  (Feb.  14.  1997) 

LA97001S  (Feb.  14.  1997) 

LA97a017  (Feb.  14.  1997) 

LA970018  (Feb.  14.  1997) 

LA97004S  (Feb.  14. 1997) 

LA9700SS  (Feb.  14. 1997) 
New  Mexico 

NM970001  (Feb.  14. 1997) 

Volume  VI 

Colondo 

CO970O01  (Feb.  14.  1997) 

OO970011  (Feb.  14.  1997) 

CO970016  (Feb.  14.  1997) 

CX)97002S  (Feb.  14.  1997) 
Wyoming 

WY9700O4  (Feb.  M.  1997) 

Volume  Vn 

Heweii 
HI970001  (Feb.  14. 1997) 

Geiwrml  Wage  OetenninalUm 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "Geoeral  Wage 
Determinations  Issued  Under  The  E)avis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 .400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 


Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(a)  of  intetest.  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  ciurent  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  26tb  day  of 
November.  1997. 
Maifaret  J.  WashiagloB, 

Acting  Chief,  Bmnch  of  Construction  Wage 
Determinations. 

(FR  Doc.  97-^1539  Filed  12-4-97;  9:45  am} 
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NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  HUMANmES 


Instflulsof  I 

Sfvte— ,  OWc«  ol  Ubrfy  Sfvite— , 
Submission  for  Oye  R«vi«w;  1996 
Indtsn UbfwySsrvtoss AppHballon  ^ 
and  Quidslinss,  190SN«lv*  HnMilan» 
Library  SsrvlcM  AppUc«don  and 
QuMsUnaa;  Commsnt  Raqusst 

AOOICY:  Institute  of  Museum  and 
Library  Services. 
ACnON  Notice. 

9UMMAIIY:  The  Institute  of  Museum  Mid 
Library  Servicea.  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearanie  consultation  to  provide  the 
general  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
proposed  and/or  continuing  collection 
of  information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.SjC.  3506(c)(2)(a)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  lesourcea)  is  mlnhnited. 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Institute  of  Museum  and  Library 
Services  is  soliciting  comment 
concerning  two  new  collections 
entiUed,  1998  Indian  Library  Services 
Application  and  Guidelines  and  1998 
Native  Hawaiians  Library  Services 
Application  and  Guidelines. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 


contacting  the  individual  listed  below 
in  the  addressee  section  of  this  notice. 
The  agency  is  particularly  interested 
in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  infonnstion  to  be 
collected;  and 

•  Minimize  the  burden  of  the  , 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submissions  of  responses. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
address  section  below  on  or  before 
Febniary  3,  1998. 

ADDRESSES:  Submit  written  conmients 
or  requests  for  additional  information 
to:  Rebecca  Dan  vers.  Director  of 
Research  and  Technology,  Institute  of 
Museum  and  Library  Services,  1100 
Pennsylvania  Ave..  NW,  Washington, 
D.C.  20506.  Comments  may  also  be 
submitted  by  e-mail  to 
imlsinfo#imls.fBd.us.  '':';;p 


Pub.  L.  104-208  enacted  on 
September  30, 1996  contains  the  Library 
Services  and  Technology  Act,  a 
reauthorization  «md  refocusing  of  ,. 
federal  library  programs.  This 
legislation  calls  upon  the  Director  of  the 
Institute  of  Museum  and  Library 
Services  to  award  grants  to  Indian  tribes 
and  to  organizations  that  primarily  serve 
and  represent  Native  Hawaiians  (as  the 
term  is  defined'in  section  9212  of  the 
Native  Hawaiian  Education  Act  (20 
U.S.C.  7912)  to  enable  such  tribes  and 
organizations  to  carry  out  activities  to:'- ' 

•  Establish  or  enhance  electronic 
linkages  among  or  between  libraries 
electronically  link  libraries  with 
educational,  social  or  information 
services;  assist  libraries  in  accessing 
information  through  electronic 
networics; 

•  Encourage  libraries  in  different 
arees,  and  encourage  different  types  of 
libraries,  to  establish  consortia  and 
share  resources;  or 

•  Pay  costs  for  libraries  to  acquire  or 
share  computer  systems  and 
telecommunications  technologies;  and 
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•  Target  library  and  information 
services  to  persons  having  difficulty 
using  a  library  and  to  imderserved 
urban  and  rural  communities,  including 
childran  (from  birth  through  ^e  17) 
from  families  and  incomes  below  the 
poverty  line  (as  defined  by  the  Office  of 
Management  and  Budget  and  revised 
annually  in  accordance  with  section 
673(2)  applicable  to  family  sias' 
involved.  '    * 

Type  of  Review:  New  collection. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Title:  1998  Indian  Library  Services 
Application  and  Guidsiines. 

OMB  Number:  fi/ A. 

Affected  Publics:  Indian  Tribes. 

7ota7  Respondents:  225. 

Frequency:  annually. 

Total  Responses:  250. 

Average  Time  per  Response:  2  hours. 

Estimated  Total  Burden  Hours:  500. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Type  of  Review:  New  collection. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Title:  1998  Native  Hawaiians  Library 
Services  Application  and  Guidelines. 

Oh4B  Number  W A. 

Affected  Publics:  organizations  that 
primarily  serve  and  represent  Native 
Hawaiians  (as  the  term  is  defined  in 
section  9212  of  the  Native  Hawaiian 
Education  Act  (20  U.S.C.  7912). 

Total  Respondents:  1 . 

Frequency:  annually. 

Total  Responses:  1. 

Average  Time  per  Response:  4  hours. 

Estimated  Total  Burden  Hours:  4. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Dated:  Novamber  28. 1997. 
Mamie  BittMr. 

Director  Public  and  Legislative  Af^rs. 
[FR  Doc.  97-31889  FUed  12-4-47;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSKM 

[Doctal  Nos.  50-209. 50-270.  Md  80-487} 

Duka  Enargy  Corporation;  NoUca  of 
Considaralion  of  laauanca  of 
AmandmanUtoftciltty  OparaUng 
Ucanaaa  and  Opportunity  for  a 
Haartng 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  OiMrating  License  Nos.  SPR-38, 
DPR-47.  and  Dni-55.  issued  to  Ehike 
Energy  Corporation  (the  licensee),  for 
operation  of  the  Oconee  Nuclear 
Station,  Units  1,2,  and  3,  located  in 
Seneca,  South  Carolina. 

The  proposed  amendments  would 
replace  the  current  Technical 
Specifications  (TS)  with  a  set  of  TS 
based  on  NUREG-1430.  "Standard 
Technical  Specifications — Babcock  and 
Wilcox  Plants,"  Revision  1.  dated  April 
1995.  The  adoption  of  NURBG-1430  is 
part  of  an  initiative  to  standardize  and 
improve  the  TS  for  Babcock  and  Wilcox 
nuclear  power  plants. 

The  changes  in  the  current  TS  can  be 
grouped  into  five  categories: 
administrative  changes,  more  restrictive 
technical  changes,  less  restrictive 
technical  changes,  relocation  of  details 
to  other  licensee  controlled  docimients, 
and  relocation  of  specifications  to  other 
licensee  controlled  documents. 
Administrative  changes  to  the  current 
TS  are  changes  that  result  in  no  increase 
or  decrease  in  restrictions  or  flexibility. 
These  changes  are  intended  to  make  the 
TS  easier  to  use.  More  restrictive 
technical  changes  are  either  more 
conservative  than  the  corresponding 
requirements  in  the  current  TS.  or  are 
additional  restrictions  that  are  not 
contained  in  the  current  TS.  Less 
restrictive  technical  changes  reduce 
either  the  scope  or  magnitude  of 
requirements  or  add  flexibility  and  are 
usually  made  as  a  result  of  operating 
experience.  In  most  cases,  these 
relaxations  to  the  TS  have  been 
previously  granted  by  the  NRC  to  other 
plants.  Relocation  of  details  involves 
removal  from  the  current  TS  and 
relocation  to  other  licensee  controlled 
dociunents.  Typically,  these  details  are 
of  system  design  m  function,  or 
procedural  details  on  surveillances.  And 
finally,  relocation  of  specifications 
involves  requirements  that  are  in  the 
current  TS  but  do  not  meet  the  criteria 
set  forth  in  the  Commission's  Policy 
Statement  on  Technical  Specification 
Improvement.  Once  these  items  have 
been  relocated,  the  licensee  generally 
would  be  able  to  revise  them  under  the 


E revisions  of  10  CFR  50.59  without  a 
cense  amendment 
Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  finHingg  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commissicm's 
regulations. 

By  January  5, 1998,  the  licensee  o^y 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subfect  fudlihr  opeiating  licenses  and 
any  person  whose  interest  may  be 
afiiscted  by  this  proceeding  and  «^ 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  Hwrit^  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Conunission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Oconee 
County  Library,  501  West  South  Broad 
Street,  Walhalla.  Soutii  CaroUna.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 

an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and   ^ 
how  that  interest  may  be  effected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
efiiact  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  ion 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petitfon  without  requesting  leave  of  the 
Board  up  to  15  dayB  prior  to  the  first 
prehearing  conference  scheduled  in  the 
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proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  % 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
coBtsntions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  oxpert 
opinion  which  sup{>ort  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
aounes  and  documents  of  which  the 
petittoner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  Csct.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
•  proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Thoaa  permitted  to  intervene  become 
paitkM  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
Daaring,  including  the  opportunity  to 
praaent  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Sacretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commiaaion, 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC.  by  the  above  date.  A 
copy  of  the  petition  should  alao  be  sent 
to  the  OfBoa  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and  to  j. 
Michael  McGany,  m,  Winston  and 
Strawn,  1200  17th  Street.  NW., 
Washington.  DC.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  reouesta 
for  Daaring  will  not  tie  entertained 
absent  a  determination  by  the 


Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendments  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
signifilbnt  hazards  consideration  in 
accordance  with  10  CFR  SaOl  and 
50.02. 

For  further  details  writh  respect  to  this 
action,  see  the  application  for 
amendments  dated  October  28.  1097. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  and  at  the 
local  public  document  room  located  at 
the  Oconee  County  Library.  501  West 
South  Broad  Street.  Walhalla.  South 
Carolina. 

DatMl  at  Rockville.  Maryland,  this  1st  day 
of  Dacemlwr  1997. 

For  tile  Nuckar  Ragulatory  Commission. 


Director,  Pn^act  Directorate  B-2,  Divition  of 
HmKtorPggfteU    VB.  Office  of  Nuclear 


[PR  Doc.  97-31873  Piled  12-4-«7:  8:4S  ami 


NUCLEAR  REGULATORY 
COHMMSSION 

Peciiat  No.  SO-45q 

In  ttM  Matter  of  Entergy  Qutf  States, 
Inc.,  Cajun  Electric  rower  Cooperathre, 
Inc.  (Rhror  Band  Station.  Unit  No.  1); 
Order  Approving  Transfer  of  Uosnaa 
for  RIvar  Band  Station,  UnN  No.  1 


Entergy  Gulf  States.  Inc.  (EGSI)  owns 
70-percent  of  River  Bend  Station,  Unit 
No.  1  (RBS),  a  single-unit  nuclear  power 
plant.  Cajun  Electric  Power  Cooperative. 
Inc.  (Cajun)  owns  the  remaining  30- 
percent  interest  in  the  facility.  ECSI  and 
Cajun  are  governed  by  Facility 
Operating  License  No.  NPF-47  issued 
by  the  U.S.  Nuclear  Regulatory 
Commiaaion  (NRC  or  ti}e  Coounission) 
porsuant  to  part  50  of  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR 
pert  50)  on  November  20,  1985.  Under 
this  license,  ECSI  has  the  authority  to 
possess  the  facility  and  act  as  agent  for 
Cajun.  Entergy  Operations,  Inc..  has  the 
authority  under  the  license  to  act  as 
agant  for  EGSI  and  possess  the  fkdlity. 
and  has  exclusive  respoiuibility  and 


control  over  the  physical  construction, 
operation,  and  maintenance  of  the 
facility.  Both  EGSI  and  Entergy 
Operations.  Inc.  are  subsidiaries  of 
Entergy  Corporation  (Entergy).  The  RBS 
Cacility  is  located  in  West  Feliciana 
Pariah,  Louisiana. 


In  1994,  Cajtm  filed  for  protection 
under  Chapter  11  of  the  Bankruptcy 
Code.  Cajim  is  represented  by  Mr.  Ralph 
R.  Mabey.  ChaptCT  11  Trustee.  In  an 
application  dated  October  15.  1997.  the 
Trustee  requested  NRC's  consent  to  a 
propoaed  transfer  of  the  30-percent 
share  of  RBS  currently  owned  by  Cajim 
to  EGSI.  EGSI  and  Enteigy  Operations. 
Inc.  endorsed  and  consented  to  the 
request  by  Cajun.  Upon  completion  of 
the  transfer.  EGSI  will  become  the  sole 
owner  of  RBS  and  Enteigy  Operations. 
Inc.  will  remain  the  plant  operator.  On 
October  24. 1997,  a  Notice  of 
Conaideration  of  Approval  of  Transfer  of 
License  and  Issuance  of  Conforming 
Amendment  to  Facility  Operating 
Licanae.  Propoaed  No  Si^ficant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing  was 
published  in  the  Federal  Ragteter  (62 
FR  55432).  An  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  was  published  in  the 
Federal  Register  on  November  19, 1997 
(62  FR  61835). 

The  transfer  to  EGSI  of  the  license  for 
RBS  to  the  extent  it  is  held  by  Cajun  is 
subject  to  the  license  transfer  provisions 
of  10  CFR  50.80.  Under  10  CFR  50.80. 
no  license  shall  be  transferred,  directly 
or  indirectly,  through  traiufer  of  control 
of  the  license,  unless  the  Commission 
gives  its  consent  in  writing.  Upon 
review  of  the  information  submitted  in 
the  application  dated  October  15. 1997, 
and  other  information  before  the 
Coounission,  the  NRC  staff  has 
determined  that  EGSI  is  qualified  to 
hold  the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Conunission, 
subject  to  the  conditions  set  forth  below. 
These  findings  are  supported  by  a  Safety 
Evaluation  dated  November  28, 1997. 

m 

Accordingly,  pursuant  to  Sections 
161b,  161i,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended;  42 
U.S.C.  sections  2201(b),  2201(i).  and 
2234;  and  fO  CFR  50.80,  the 
Commission  consents  to  the  propoaed 
transfer  of  license  described  herein  from 
Cajun  to  EGSI,  subject  to  the  following: 
(1)  The  issuance  of  approved 
amendments  fully  reflecting  the  transfer 
approved  by  this  Order  at  the  time  such 
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transfer  is  effected,  and  (2)  should  the 
transfer  not  be  completed  by  June  30, 
1998,  this  Order  shall  become  null  and 
void,  provided,  however,  on  application 
and  for  good  cause  shown,  such  date 
may  be  extended. 
This  Order  is  effective  upon  issuance. 

IV 

For  further  details  with  respect  to  this 
action,  see  Caji|h's  submittals  requesting 
approval  of  the  transfer  of  the  license 
and  a  conforming  license  amendment 
dated  October  15, 1997.  which  are 
available  for  public  inspection  at  the 
Commission's  Public  oiocuraent  Room, 
the  Gelman  Building,  2120  L  Street. 
NW.,  Washington.  DC.  and  at  the  local 
public  document  room  located  at  the 
Government  Documents  Department, 
Louisiana  State  University.  Baton 
Rougfe,  LA  70803. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  Novamberl  997. 

For  the  U,6.  Nuclear  Regulatory 
Commission. 
Brian  W.  Sheron, 

Acting  Director,  Office  of  Nuclear  Reactor 

Regulation. 

|FR  Doc.  97-31872  Filed  12-4-97;  B:4S  am) 

aNJJNQ  coca  Tsso^at-^ 


NUCtEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-4101 

Naw  York  State  Electric  4  Qas 
Corporation;  Nine  Mile  Point  Nuclear 
Station,  Unit  No.  2 

Notice  is  hereby  given  that  ^e  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  is  considering  the 
issuance  of  an  Order  approving,  under 
10  CFR  50.80,  an  application  regarding 
an  indirect  transfer  of  the  operating 
license  for  Nine  Mile  Point  Nuclear 
Station.  Unit  No.  2  (NMP2),  to  the 
extent  held  by  New  York  State  Electric 
&  Gas  Corporation  (NYSEG).  The 
transfer  would  be  to  a  holding  company, 
not  yet  named,  to  be  created  over 
NYSEG  in  accordance  with  an  executed 
"Agreement  Concerning  the 
Competitive  Rate  and  Restructuring 
Plan  of  New  York  State  Electric  &  Gas 
Corporation"  forwarded  by  letters  dated 
October  20  and  27, 1997.  NYSEG  is 
licensed  by  the  Commission  to  own  and 
possess  an  18  percent  interest  in  NMP2. 

By  application  dated  September  18, 
1997.  NYSEG  intormed  the  Commission 
of  a  proposed  corporate  restructing 
under  which  NYSEG  would  become  a 
subsidiary  of  a  newly  formed  holding 
company.  The  outstanding  shares  of 


NYSEG's  common  stock  (other  than 
shares  for  which  appraisal  rights  are 
properly  exercised  would  be  exchanged 
on  a  share-for-share  basis  for  common 
stock  of  the  holding  company,  such  that 
the  holding  company  will  own  all  of  the 
outstanding  common  stock  of  NYSEG. 
Under  this  restructuring.  NYSEG  would 
divest  its  interest  in  coal-fired  power 
plants,  but  would  continue  to  be  an 
"electric  utility"  as  defined  in  10  CFR 
50.2  engaged  in  the  transmission, 
distribution  and,  in  the  case  of  NMP2 
and  hydroelectric  facilities,  the 
generation  of  electricity.  NYSEG  would 
retain  its  ownership  interest  in  NMP2 
and  continue  to  be  a  licensee  of  NMP2. 
No  direct  transfer  of  the  operating 
license  or  ownership  interests  in  NMP2 
will  result  from  the  proposed 
restructuring.  The  transaction  would  not 
involve  any  change  to  either  the 
management  organization  or  technibai 
personnel  of  Niagara  Mohawk  Power 
Corporation,  which  is  responsible  for 
operating  and  maintaining  NMP2. 

Pursuant  to  10  CFR  50.80,  the 
Commission  may  approve  the  transfer  of 
control  of  a  license  after  notice  to 
interested  persons.  Such  approval  is 
contingent  upon  the  Commission's 
determination  that  the  holder  of  the 
license  following  the  transfer  is 
qualified  to  hold  the  license  and  that  the 
transfer  is  otherwise  consistent  with 
applicable  provisions  of  law, 
regulations,  and  orders  of  the 
Commission.  %    . 

For  further  details  with  respect  to  this 
proposed  action,  see  the  NYSEG 
application  dated  September  8, 1997.  as 
supplemented  October  20  and  27. 1997. 
These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  N.W., 
Washington,  DC.  and  at  the  local  public 
document  room  located  at  the  Penfield 
Library,  State  University  of  New  York, 
Oswego.  New  York  13126. 

Dated  at  Rockville.  Maryland  this  26th  day 
of  November  1997. 

For  the  Nuclear  Regulatory  Commission. 
Dmti  S.  Hood. 

Senior  Project  Manager,  Pn^ect  Directorate 
l-l.  Division  of  Reactor  Projects — I/U,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  97-31869  Filed  12-4-97;  8:45  am)  ' 
aaxMO  coca  rsao-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  tlo.  50-4231 

Nofthaaat  Nuclear  Energy  Company; 
Notice  of  Withdrawal  of  AppWcation  lof 
Amendment  to  Facility  Operating 
Ucanaa 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northeast  Nuclear 
Energy  Company  (the  licensee)  to 
withdraw  its  May  5. 1997,  application 
for  proposed  amendment  to  Facility 
Operating  License  No.  NPF-49  for  the 
Millstone  Nuclear  Power  Station.  Unit 
3,  located  in  New  London  County, 
CoimecticuL 

The  proposed  amendment  to 
Technical  Specifications  3.9.1.2  and 
3.9.1.3  and  tiieir  Bases  would  have 
allowed  the  crediting  of  soluble  boron 
for  maintaining  k-e£fective  at  less  than 
or  equal  to  0.95  within  the  spent  fuel 
pool  rack  matrix  following  a  seismic 
event  of  a  magnitude  greater  than  <» 
equal  to  an  operating  basis  earthquake. 

The  Commission  had  previoualy 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  July  16, 1997     ' 
(62  FR  38135).  However,  by  letter  dated 
November  11, 1997,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated.May  5, 1997,  and  the 
licensee's  letter  dated  November  11, 
1997,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  2  the  local  public  document  room 
located  at  the  Learning  Resources 
Center,  Three  Rivers  Community- 
Technical  College,  574  New  London 
Turnpike,  Norwich,  Coimecticut,  and 
the  Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Dated  at  Rockville,  Maryland.  Ais  14th  day 
of  November  1997. 

For  the  Nuclear  Regulatory  Commission. 
James  W.  Andersen, 

Project  Manager,  S[)ecial  Projects  Office — 

Licensing,  Office  ojf  Nuclear  Reactor 

Regulation. 

[FR  Doc.  97-31870  Filed  12-4-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 


ACnON:  Notice  of  propoMd  change  to  ■ 
•y stem  of  ncocda. 


The  Nuclear  Regulatory  CommiMion 
hat  updated  the  Regulatory  Guide  List 
to  advise  of  the  wide  range  of  regulatory 
guidaa  that  are  available  and  to  list  all 
DobUahed  versions  of  each  guide.  The 
Regulatory  Guide  Series  has  been 
developed  to  deecriba  and  make 
availatue  to  the  puWc  such  InJonnation 
as  methods  acceptable  to  the  NRC  staff 
for  Implementing  specific  paita  of  the 
Commission's  raguIatioiM,  HBhniq*'** 
used  by  the  staff  in  evaluadag  tpacific 
problems  or  postulated  accidents,  and 
data  needed  oy  the  staff  in  its  review  of 
applications  for  permits  and  llrenees. 

single  copiaa  of  the  Regulatory  Guide 
List  may  be  obtained  free  of  charge  by 
writing  the  Information  Management 
DIvisioo.  Attention:  Printing.  Graphics 
lad  Diatribution  Branch,  U.S.  Nuclear 
Regulatory  Coouniasion.  Washington. 
DC  20555-0001;  or  by  fiax  at  (301)  415- 
5272.  Single  copies  of  regulatory  suides. 
both  final  and  draft  guides,  may  uso  be 
obtained  free  of  charge  at  this  address. 

Regulatory  guides  may  also  be 
purcoaaed  from  the  National  Technical 
Information  Service  on  a  standing  order 
basis.  Details  on  this  service  may  be 
obtained  by  writing  NTIS.  5285  Port 
Royal  Road.  Sprin^eld.  VA  22101. 
Commenu  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 

Regulatory  guides  and  the  list  of 
guides  are  available  for  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW..  Washington.  DC. 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them. 

(5  U.S.C  552(a)) 

Datad  st  Rockvilla.  MaryUmd.  thia  13th  day 
of  November  1907. 

For  the  Nuclear  Regulatory  CommiMion. 
losaph  A.  Murphy, 

Dinctor,  Division  of  Regulatory  Applications, 
Office  (^Nuclear  Regulatory  Research. 
(FR  Doc.  07-31871  Filed  12-4-07;  8:45  am) 


RAILROAD  RETIREMENT  BOARD 

Privaqf  Act  of  1974;  Propoeed 
Chengee  To  Systems  ol  Records 

AQOICV:  Railroad  Retirement  Board. 


The  purpose  (rfthia  document 
is  to  give  notice  of  a  proposed  routine 
use  in  one  system  of  iscofds  and  an 
addition  to  the  ostsgori^  of  records  in 
the  same  system. 

OATCS:  The  amendment  to  the  categories 
of  records  shall  become  effective  as 
propoeed  without  further  notice  in  40 
calendar  days  from  tbs  date  of  this 
publication  unlsaa  OMB  approves  the 
RRB  request  for  waiver  of  the  40-day 
advanced  notice  requirement  for  new  or 
altered  system  reports,  in  which  case 
the  altaisd  svstam,  with  the  exception  of 
the  propoeed  routine  use,  will  become 
effective  as  of  the  date  the  waiver  ia 
granted.  The  routine  use  will  be 
effective  not  earlier  than  30  calendar 
days  from  the  date  of  this  publication 
unless  comments  are  received  before 
this  date  which  would  result  in  s 
contrary  determination. 
AMMOni:  Send  comments  to  Beatrice 
Ezerski,  Secretary  to  the  Board,  Railroad 
Retirement  Board,  844  North  Rush 
Street.  Chicago.  Illinois  60611-2092. 
FOM  nwTHCfi  mmm/moM  contact: 
LeRoy  Blommaert.  Privacy  Act  GtfBcar. 
Railroad  Retirement  Board,  644  North 
Rush  Street,  Chicago,  Illinois  60611- 
2092,  (312)  751-4548. 
SUPnXMDfTARV  MFONMATION:  Since 
1938.  the  Railroad  Retirement  Board 
(RRB)  has  provided  current  railroad 
workers  «rith  a  yearly  statement  of  their 
commulative  service  and  compensation. 
(This  information  is  contained  in 
Privacy  Act  System  of  Records  RRB-5. 
Master  File  of  Employees  Creditable 
Compensation.)  For  many  years,  the 
statements  were  mailed  to  the  railroad 
employers  for  distribution  to  their 
workers.  Beginning  in  1985  railroad 
employers  were  given  the  option  of 
furnishing  the  RRB  with  address 
information  for  their  employees,  in 
which  case,  the  RRB  would  mail  the 
statements  to  the  employees.  In  time,  all 
of  the  Class  I  (large)  railroads,  which 
account  for  over  80%  of  railroad 
workers,  plus  many  of  the  medium-size 
railroads  elected  this  option,  so  that 
today  the  RRB  mails  over  96  percent  of 
the  service  and  compensation 
statements  directly  to  the  rail 
employees. 

Originally,  address  information 
furnished  by  the  railrosd  smployer  was 
kept  in  computerized  tape  format  for  1 
year  until  the  following  year's 
submissions  from  railroad  employers. 
Beginning  in  1994,  the  RRB  began  to 
retain  the  address  information  in  an  on- 
line environment,  so  that  it  could  be 
1  by  computer  terminal  along 


with  various  service  and  compensation 
data  about  a  particular  employee. 

The  proposed  routine  use  ("q"  for 
RRB-5)  would  authorize  the  RRB  to 
disclose  to  a  Member  of  Congress  the 
name  and  address  of  a  Member's 
railroad  worker  constituent  in  order  that 
the  Member  could  communicate  with 
him  or  her  about  legislation  affecting  the 
railroad  retirement  or  unemployment/ 
sickness  insurance  system. 

The  Railroad  Retirement  Board  has 
determined  that  this  proposed  routine 
use  meets  the  compatibility  requirement 
because  it  is  a  necessary  and  proper  use. 
The  RRB  previously  published  routine 
uses  allowing  disclosure  of  name  and 
address  information  of  retirement 
aimuitants  and  unemployment  and 
sickness  claimants  to  Members  of 
Congress  (RRB-21.  "x";  RRB-22.  "ft'). 
Thus,  publication  of  this  proposed 
routine  use  would  bring  this  system  of 
records  into  conformity  with  the  other 
two  main  systems  of  records  containing 
name  and  address  information  with 
respect  to  disdostue  to  Members  of 
Congress  for  the  same  purpoae. 

On  November  17. 1997.  the  Railroad 
Retirement  Board  filed  an  altered 
system  report  for  this  system  with  the 
chairmen  of  the  designated  Senate  and 
House  committees  and  %vith  the  Office 
of  Management  and  Budget  This  was 
done  to  comply  with  Section  3  of  the 
Privacy  Act  of  1974  and  OMB  Circular 
No.  A-130.  Appendix  L 

By  Authority  of  the  Board. 
Baatrics  Eaataki.  •y 

Secretary  to  the  Board. 

RMBS 

Syetem  name: 

Master  File  of  Railroad  Employees' 
Creditable  Compensation— RRB 

•        •        •        •        • 

This  section  ia  revised  to  raed  as 
follows: 

Categories  ofncorda  in  the  $yttem: 
Individual  name,  social  security 
number,  claim  number,  date  of  birth, 
sex,  race,  last  employer  identification 
number,  amount  of  daily  pay  rate  if 
under  $100,  ICC  occupadon  code, 
creditable  service  and  compensation 
from  1937  to  date,  and  home  address. 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

•        •        •        •        • 

A  new  paragraph  "q"  is  added  to  read 

as  follows: 

q.  The  name  and  address  of  a  railroad 
worker  may  be  released  to  a  Member  of 
Congress  when  the  Member  requests  it 
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in  order  that  he  or  she  may 
communicate  with  the  worker  about 
legislation  which  affects  the  railroad 
retirement  or  railroad  unemployment 
and  sickness  insurance  program. 

(FR  Doc.  97-31006  FUed  12-4-07: 8:45  am] 
aajuNo  oooc  tssb-oi-m 


SECURITIK  AND  EXCHANGE 
COMMISSION 

Proposed  Collsction;  Conwnent 
necjusst 

Upon  Written  Request,  Copie*  Available 
From:  Securities  and  Exchange  Commission, 
OfBce  of  Filings  and  Information  Services, 
Washington,  D.C.  20549. 

Extension:  Form  BD/Rule  15bl-l. 
SEC  FUe  No.  270-0019.  OMB  Control 
No.  3235-0012. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
described  below.  The  Commission  plans 
to  submit  this  existing  collection  of 
information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

•  Form  BD/Rule  15bl-l.  Application 
for  Registration  as  Broker  or  Dealer 

Sections  15(b)  (1)  and  (2)  of  the 
Securities  Exchange  Act  of  1934 
authorizes  the  Commission  to  prescribe 
by  rule  an  application  form  for 
registration  that  contains  such 
information  about  broker-dealers  that  is 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors.  Similarly.  Section  15B(a)(2)  of 
the  Exchange  Act  authorizes  the 
CoDunission  to  prescribe  an  application 
form  for  registration  of  mimicipal 
securities  dealers,  and  Section  15C(a)(2) 
of  the  Exchange  Act  authorizes  the 
Commission  to  prescribe  an  application 
form  for  registration  of  government 
securities  broker-dealers.  Section 
15C(a)(l)(B)  further  provides  that 
registered  broker-dealers  engaging  in 
government  securities  activities  use 
provide  the  Commission  with  notice  of 
such  activities,  in  such  form  as  the 
Commission  may  prescribe.  To 
implement  the  foregoing  statutory 
provisions  of  the  Exchange  Act.^e 
Commission  has  promulgated,  pursuant 
to  Rule  15bl-l.  17  CFR  240.15bl-l. 
Form  BD  (17  CFR  249.501),  the  uniform 
application  for  broker-dealer 
registration.  Form  BD  requires  the 
applicant  or  registrant  filing  the  form  to 
provide  the  Commission  with  certain 
information  concerning  the  nature  of  its 


business  and  the  background  of  its 
principals,  controlling  persons,  and 
employees.  Form  BD  is  designed  to 
permit  the  Commission  to  determine 
whether  the  applicant  meets  the 
statutory  requirements  to  engage  in  the 
securities  business.  Form  BD  also  is 
used  to  register  as  broker-dealers  with 
certain  self-regulatory  organizations 
("SROs")  and  all  of  the  states. 

For  fiscal  year  1996.  the  Commission 
received  approximately  840  full  form 
BDs  for  an  initial  or  successor 
applications  for  registration  as  a  broker- 
dealer,  non-bank  municipal  securities 
dealer,  or  non-bank  government 
securities  broker-dealer  (pursuant  to 
Rule  15bl-l, 15bl-3, 15bl-4. 15Ba2- 
2(a),  15Ba2-4. 15Ba2-5.  lSCa2-l, 
15Ca2-3,  and  15Ca2-4).  Although  the 
time  necessary  to  complete  Form  BD 
will  vary  depending  on  the  nature  and 
complexity  of  the  ^plicant's  securities 
business,  Conunission  staff  estimates 
that  the  average  time  necessary  to 
complete  the  full  form  is  approximately 
2.75  hours.  Thus,  the  total  burden  hours 
for  the  filing  of  a  hill  form  BD  is  2.310 
hours  (2.75x840). 

In  addition  to  full  form  BDs. 
applicants  are  required  to  file 
amendments  to  Form  BD  when 
information  originally  reported  changes 
or  becomes  inaccurate.  For  fiscal  year 
1996.  the  Commission  received 
approximately  15.000  amendments.  The 
staff  estimates  that  the  average  time 
necessary  to  complete  an  amendment  is 
approximately  0.33  hours.  Thus,  the 
total  burden  hours  for  the  filing  of  a 
form  BD  amendments  is  4,950  hours 
(0.33  X  15,000).  In  sum,  the  total  annual 
burden  for  Form  BD  and  Form  BD 
amendments  is  7,260  hours  (2,310  + 
4,950). 

Written  comments  are  invited  on:  |a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  equality,  utility,  and  clarity 
of  the  information  on  respondents;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Considerations  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  on  or  before  February  3, 1998. 

Please  direct  your  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director.  Office  of  Information 
Technology,  Securities  and  Exchange 


Commission.  450  Fifth  Street.  N.W.. 
Washington.  DC  20549. 

Dated:  November  25. 1007. 
Maigarat  B.  McFariaad. 

I>B'put)' SecTBtoiy. 

(FR  Doc.  07-31845  Filed  12-*-e7;  8:45  am] 
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AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  imder  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  from  section  15(a)  of  the  Act 

< 

SUMMARY  OF  APPUCATION:  The  requested 
ordOT  would  permit  the  implementation, 
without  shareholder  approval,  of  a  new 
sub-advisory  agreement  ("New 
Agreement")  for  a  period  of  up  to  120 
days  following  the  date  of  a  change  in 
control  of  ANB  Investment  Management 
and  Trust  Company  (the  "Subadviser") 
(but  in  no  event  later  than  May  30, 
1998)  (the  "Interim  Period").  The  order 
also  would  permit  the  Subadviser  to 
receive  all  fees  earned  under  the  New 
Agreement  following  shareholder 
approval. 

Applicants:  Subadviser  and  Federated 
Index  Trust  (the  "Trust"). 

Fihng  Date:  The  application  was  filed 
on  November  25, 1997. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tiie  SEC  by  5:30  p.m.  on 
December  24, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
AOOnCSSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W..  Washin^on,  D.C.  20549. 
Trust,  c/o  John  W.  McGonigle,  Esq., 
Federated  Investors  Funds,  5800 
Corporate  Drive,  Pittsburgh, 
Pennsylvania  15237-7000.  Subadviser, 
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One  North  LaSalle  St.  Chicago.  Olinois 
60690. 

FOR  FURTHER  MTOMIATION  CONTACT:  John 
K.  Font.  Attorney  Advisor,  at  (202)  942- 
0569,  or  Mary  Kay  Freeh.  Branch  Chief, 
at  (202)  M2-0564  (Office  of  Inveatment 
Company  Regulation.  Division  ^f 
Inveatment  Management). 
wumjBmtTun  mfonmatkm:  The 

following  is  a  stumiary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549 
(tel.  202-942-6090). 

AppUcanIa'  Repreaeatatioiia 

1.  The  Trust  is  a  Maasachusetts 
business  trust  registered  under  the  Act 
as  an  open-end  management  inveatment 
company.  The  Trust  currently  offers 
three  series:  Federated  Max -Cap  Fund, 
Federated  Mid-Cap  Fund  and  Federated 
Mini-Cap  Fund  (each  a  "Portfolio").  The 
assets  of  the  Trust  are  managed  by 
Federated  Management  (the  "Adviser") 
pursuant  to  an  investment  management 
agreement  between  the  Adviser  and  the 
Trust  on  behalf  of  each  Portfolio.  The 
Subadviser  provides  sub-advisory 
•ervices  to  each  Portfolio  under  an 
existing  sub-advisory  agreement 
("Existing  Agreement")  between  the 
Adviser  and  the  Subadviser.  The 
Subadviser  is  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940. 

2.  Under  an  agreement  dated  October 
3. 1997,  between  Northern  Trust 
Corporation  ("Northern  Trust")  and 
First  Chicago  Investment  Management 
Company  ("First  Chicago"),  Northern 
Trust  has  agreed  to  purchase  the 
Subadviser  for  cash  (the  "Transaction"). 
As  a  result  of  the  Transaction,  the 
Subadviser  will  become  a  wholly- 
owned  subsidiary  of  Northern  Trust. 
Applicants  expect  consummation  of  the 
Transaction  on  December  31. 1997. 

3.  Applicants  believe  that  the 
Transaction  will  result  in  an  assignment 
of  the  Existing  Agreement.  Applicants 
foqumt  an  exemption  to  permit:  (i)  The 
implementation,  during  Um  Interim 
Period,  prior  to  obtaining  shareholder 
approval,  of  the  New  Agreement,  and 
(U)  the  Subadviser  to  receive  from  each 
Portfolio  all  fees  earned  under  the  New 
Agreement  if.  and  to  the  extent,  the  New 
Agreement  is  approved  by  the 
shareholders  of  each  Portfolio.  The 
requested  exemption  will  cover  the 
Intcnim  Period  beginning  on  the  date  the 
Transaction  is  consummated  and 
continuing  through  the  date  on  which 
the  New  Agreement  is  approved  or 
disapproved  by  the  shareholders  of  each 
Portfolio,  but  in  no  event  later  than  May 


30, 1998.  Applicants  state  that  the  New 
Agreement  will  be  identical  in 
substance  to  the  Existing  Agreement. 

4.  On  November  20,  1997.  the  Trust's 
board  of  trustees  (the  "Board")  held  in- 
person  meetings  for  the  purpose  of 
considering  and  approving  the  New 
Agreement  to  evaluate  whether  the 
terms  of  the  New  Agreement  are  in  the 
best  interests  of  the  Portfolios  and  their 
shareholders.  At  the  meeting,  the  Board, 
including  a  majority  of  members  who 
are  not  "interested  persons"  of  the 
Trust,  as  that  term  is  defined  in  section 
2(a)(19)  of  the  Act  (the  "Independent 
Trustees"),  voted  unanimously  in 
accordance  with  section  15(c)  of  the  Act 
to  approve  the  New  Agreement  and  to 
submit  the  New  Agreement  to 
shareholders  of  each  of  the  Portfolios  at 
meetings  expected  to  be  held  on  or 
about  February  13,  1996  (the 
"Meetings").  Applicants  expect  that 
proxy  materials  for  the  Meetings  will  be 
mailed  on  or  atmut  December  30,  1997. 

5.  The  Subadviser  believes  that  the 
requested  relief  is  necessary  to  permit 
continuity  of  investment  management 
for  each  Portfolio  during  the  Interim 
Period  so  that  services  to  the  Portfolios 
would  not  be  disrupted. 

6.  Applicants  propose  td  enter  into  an 
escrow  arrangement  with  an  unaffiliated 
financial  institution.  The  fees  p>ayable  to 
the  Subadviser  during  the  Interim 
Period  under  the  New  Agreement  will 
be  paid  into  an  intereat-bearing  escrow 
account  maintained  by  the  escrow 
agent.  The  escrow  agent  will  release  the 
amounts  held  in  the  escrow  account 
(including  any  interest  earned):  (a)  to 
the  Subadviser  only  upon  approval  of 
the  New  Agreement  by  the  shareholders 
of  the  Portfolios;  or  (b)  to  the  relevant 
Portfolio  if  the  Interim  Period  has  ended 
and  Us  New  Agreement  has  not  received 
the  requisite  shareholder  approval. 
Before  any  such  release  is  made,  the 
Independent  Trustees  of  the  Trust  will 
be  notified. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  is  uiUawful  for 
any  person  to  serve  as  an  investment 
adviser  to  a  registered  investment 
company,  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  a  majority  of  the  outstanding 
voting  securities  of  the  investment 
company.  Section  15(a)  further  requires 
the  written  contract  to  provide  for  its 
automatic  termination  in  the  event  of  its 
"assignment."  Section  2(aK4)  of  the  Act 
defines  "assignment"  to  include  any 
direct  or  indirect  transfer  of  a  contract 
by  the  assignor,  or  of  a  controlling  block 
of  the  assignor's  outstanding  voting 


securities  by  a  security  holder  of  the 
assignor. 

2.  Applicants  state  that,  following  the 
completion  of  the  Transaction,  control 
of  the  Subadviser  will  transfer  to 
Northern  Trust.  Applicants  believe, 
therefore,  that  the  Transaction  will 
result  in  an  "assignment"  of  the  Existing 
Agreement  and  that  the  Existing 
Agreement  will  terminate  according  to 
its  terms. 

3.  Rule  15a-4  provides,  in  pertinoit 
part,  that  if  an  investment  advisory 
contract  with  a  registered  investment 
company  is  terminated  by  an 
assignment,  the  adviser  may  continue  to 
serve  for  120  days  under  a  written 
contract  that  has  not  been  approved  by 
the  company's  shareholders,  provided 
that:  (a)  the  new  contract  is  approved  by 
that  company's  board  of  directors 
(including  a  majority  of  the  non- 
interested  directors);  (b)  the 
compensation  to  be  paid  under  the  new 
contact  does  not  exceed  the 
compensation  that  would  have  been    > 
paid  under  the  contract  most  recently 
approved  by  the  company's 
shareholdm;  and  (c)  neither  the  adviser 
nor  any  controlling  person  of  the 
adviser  "directly  or  indirectly  receives 
money  or  other  benefit"  in  connection 
with  the  assignment.  Applicants  state 
that  because  of  the  benefits  to  First 
Chicago,  the  Subadviser's  parent,  arising 
from  the  Transaction,  applicants  may 
not  rely  on  rule  15a-4. 

4.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act.  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
thin  standard. 

5.  Applicants  note  that  the  timing  of 
the  Transaction  was  determined  by  First 
Chicago  and  Northern  Trust  and  arose 
primarily  out  of  business  considerations 
unrelated  to  the  Trust,  including  the 
time  needed  to  obtain  federal  bankUig 
approvals  for  the  Transaction. 
Applicants  believe  that  allowing  the 
Subadviser  to  continue  to  provide 
investment  advisory  services  to  the 
Portfolios  during  the  Interim  Period  is 
in  the  best  interests  of  the  Portfolios  and 
their  shaieholders  to  avoid  any 
interruption  in  services  to  the  Portfolios 
and  is  in  keeping  %vith  the  spirit  of  the 
provisions  of  rule  15a-4  and  with  the 
purpose  of  section  1 5  of  the  Act. 

6.  Applicants  submit  that  the  scope 
and  quality  of  services  provided  to  each 
Portfolio  during  the  Interim  Period  will 
not  be  diminished.  During  the  Interim 
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Period,  each  Portfolio  would  operate 
under  the  New  Agreement,  which  is 
anticipated  to  be  identical  in  substance 
to  the  Existing  Agreement,  except  for  its 
effective  date.  Applicants  submit  that 
they  are  not  aware  of  any  material 
changes  in  the  personnel  who  will 
provide  investment  management 
services  during  the  Interim  Period. 
Accordingly,  each  Portfolio  should 
receive,  during  the  Interim  Period,  the 
same  investment  advisory  services, 
provided  in  the  same  manner  at  the 
same  fee  levels,  and  by  substantially  the 
same  personnel  as  before  the  closing  of 
the  Transaction.  ^^ 

7.  Applicants  contend  that  the  best 
interests  of  shareholders  of  the 
Portfolios  would  be  served  if  the 
Subadviser  receives  fees  for  its  services 
during  the  Interim  Period.  Applicants 
state  that  the  fees  are  a  substantial  part 
of  the  Subadviser's  total  revenues  and. 

thus,  are  essential  to  maintaining  its 

ability  to  provide  services  to  the 
Portfolios.  In  addition,  the  faes  to  be 
paid  during  the  Interim  Period  are  at  the 
same  rate  as  the  fees  paid  under  the 
Existing  Agreement,  which  has  been 
approved  by  the  shareholders  of  each 
respective  Portfolio. 

Applicants'  Conditions 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  the  application  that: 

1.  The  New  Agreement  will  have 
substantially  the  same  terms  and 
conditions  as  the  Existing  Agreement, 
except  for  its  effective  date. 

2.  Fees  earned  by  the  Subadviser  in 
resp>ect  of  the  New  Agreement  during 
the  Interim  Period  will  be  maintained  in 
an  interest-bearing  escrow  account,  and 
amounts  in  the  account  (including 
interest  earned  on  such  paid  fees)  mil 
be  paid  (a)  to  the  Subadviser  in 
accordance  with  the  New  Agreement, 
after  the  shareholder  approvals  are 
obtained,  or  (b)  to  the  respective 
Portfolio,  in  the  absence  of  such 
approval  with  respect  to  such  Portfolio. 

3.  The  Trust  will  hold  meetings  of 
shareholders  to  vote  on  approval  of  the 
New  Agreement  on  or  before  the  120th 
day  following  the  termination  of  the 
Existing  Agreement  (but  in  no  event 
later  than  May  30, 1998). 

4.  Either  the  Subadviser  or  the 
Adviser  will  bear  the  costs  of  preparing 
and  filing  the  application,  and  costs 
relating  to  the  solicitation  of 
shareholder  approval  of  the  Portfolios 
necessitated  by  the  Transaction. 

5.  The  Subadviser  will  take  all 
appropriate  steps  so  that  the  scope  and 
quality  of  advisory  and  other  services 
provided  to  the  Portfolios  during  the 
Interim  Period  will  be  at  least 


equivalent,  in  the  judgment  of  the 
Board,  including  a  majority  of  the 
Independent  Trustees,  to  the  scope  and 
quality  of  services  previously  provided. 
If  personnel  providing  material  services 
dtiring  the  Interim  Period  change 
materially,  the  Subadviser  will  apprise 
and  consult  with  the  Board  to  assure 
that  the  Trustees,  including  a  majority 
of  the  Independent  Trustees  of  the 
Trust,  are  satisfied  that  the  services 
provided  will  not  be  diminished  in 
scope  or  qiiality. 

For  the  Conunission.  by  the  Division  of 
Investment  Management,  punuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  97-31875  Filed  12-4-97;  8:45  am] 
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Strong  Advantage  Fund.  inc.  el  al.; 
Notice  of  Application 

November  28. 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 
order  under  section  17(d)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  and  rule  17d-l. 

Summary  of  the  Application: 
Applicants  request  an  order  to  permit 
certain  investment  companies  to  deposit 
their  uninvested  cash  balances  in  joint 
accounts  to  be  used  to  enter  into  short- 
term  investments. 

Applicants:  Strong  Advantage  Fund, 
Inc.,  Strong  Asia  Pacific  Fund,  Inc., 
Strong  Asset  Allocation  Fund,  Inc., 
Strong  Common  Stock  Fund,  Inc., 
Strong  Conservative  Equity  Funds,  Inc., 
Strong  Corporate  Bond  Fund,  Inc., 
Strong  Discovery  Fund,  Inc.,  Strong 
Equity  Funds,  Inc.,  Strong  Government 
Securities  Fund,  Inc.,  Strong  Heritage 
Reserve  Series,  Inc.,  Strong  High- Yield 
Municipal  Bond  Funds,  Inc.,  Strong 
Income  Ftmds,  Inc.,  Strong  Institutional 
Funds,  Inc.,  Strong  International  Bond 
Fund,  Inc..  Strong  International  Stock 
Fund,  Inc.,  Slrong  Money  Market  Fund, 
Inc..  Strong  Municipal  Funds,  Inc., 
Strong  Municipal  Bond  Fund.  Inc.. 
Strong  Short-Term  Bond  Fund,  Inc., 
Strong  Short-Term  Global  Bond  Fund, 
Inc..  Strong  Short-Term  Municipal  Bond 
Fund.  Inc.,  Strong  Special  Fund  II,  Inc., 
Strong  Total  Return  Fund,  Inc..  Strong 
Variable  Insurance  Funds.  Inc. 
("Funds").  Strong  Capital  Management. 


Inc.  (the  "Adviser")  and  Strong  Funds 
Distributors.  Inc.  (the  "Distributor"). 

Filing  Dates:  The  application  was 
filed  on  June  2,  1997  and  amended  on 
October  6, 1997.  Applicants  have  agreed 
to  file  an  amendnwnt  to  the  application 
during  the  notice  period,  the  substance 
of  which  is  included  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  23. 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SBC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W.,  Washii^n.  D.C.  20549. 
Applicants.  One  Hundred  Heritage 
ReMrve,  Menomonee  Falls,  Wisconsin 
53051. 

FOR  FURTNER  ■VOfWATION  CONTACT: 
Joseph  B.  McDonald,  Jr.,  Senior 
Counsel,  at  (202)  942-0533,  or  Mary  Kay 
Freeh,  Branch  Qiief,  at  (202)  942-0564 
(Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

SUPPt^MENTARY  MFORMMTION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch,  450  Fifth  St, 
N.W..  Washington.  D.C  20549  (tel.  202- 
942-8090).  ^ 

Applicants'  Representations 

1.  Each  Fund  is  incorporated  under 
the  laws  of  the  State  of  Wisconsin  and 
registered  under  the  Act  as  an  open-end 
management  investment  company.  All 
of  the  Funds  are  series  companies  that 
may  issue  one  or  more  classes  of  shares. 

2.  The  Adviser,  incorporated  under 
the  laws  of  the  State  of  Wisconsin,  is  an 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940.  The 
Adviser  acts  as  each  Fund's  investment 
manager,  provides  the  Funds  with 
various  administrative  services,  and  acts 
as  transfer  and  dividend  disbursing 
agent  for  the  Funds.  The  Distributor, 
incorporated  under  the  laws  of  the  State 
of  Wisconsin,  is  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934.  The  Distributor  is 
an  indirect  subsidiary  of  the  Adviser 
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and  acts  as  principal  undarvnriter  of 
each  of  the  Funds. 

3.  Applicants  request  that  any  relief 
granted  pursuant  to  the  application  also 
apply  to  all  other  registered  investment 
companies  and  series  thereof  that  are 
part  of  the  same  group  of  investment 
companies  (as  defined  in  rule  lla-3 
under  the  Act)  and:  (a)  for  which  the 
Adviser,  or  a  person  controlling, 
controlled  by,  or  under  common  control 
with  the  Adviser  may  in  the  future  act 
as  investment  adviser,  or  (b)  for  which 
the  Distributor,  or  a  person  controlling, 
controlled  by,  or  under  common  control 
with  the  Distributor  may  in  the  future 
act  as  principal  underwriter.  The  Funds 
that  intend  to  rely  on  the  requested 
order  are  named  as  applicants.  Funds 
for  which  the  Adviser  or  Distributor  acts 
as  investment  adviser  and/or  principal 
underwriter  in  the  future  will  not  rely 
on  the  requested  relief  except  upon  the 
terms  and  conditions  contained  in  the 
application. 

4.  All  of  the  Funds  are  authorized  by 
their  investment  policies  to  invest  at 
least  a  portion  of  their  uninvested  cash 
balances  in  short-term  liquid  assets, 
including  repurchase  agreements,  high- 
grade  commercial  paper,  U.S. 
Government  securities  and  other  short- 
term  debt  obligations  ("Short-Term 
Divestments"). 

5.  The  assets  of  the  Funds  are  held  by 
Firstar  Trust  Company  and/or  Brown 
Brothers  Harriman  &  Co.  as  custodians 
(collectively,  the  "Custodian"),  neither 
of  which  controls,  is  controlled  by  or  is 
under  common  control  with,  any  of  the 
Funds  or  the  Adviser.  At  the  end  of  each 
trading  day,  some  or  all  of  the  fiinds 
may  have  uninvested  cash  balances  in 
accounts  at  their  respective  Custodian 
that  would  not  otherwise  be  invested  in 
pot^lio  securities  by  the  Adviser. 
Generally,  such  cash  balances  of  the 
Funds  are,  or  would  be,  invested  in 
short-term  liquid  assets,  such  as 
commercial  paper,  U.S.  Treasury  bills, 
aharaa  of  certain  Funds  that  value  their 
net  assets  in  reliance  on  rule  2a-7  under 
the  Act,'  and  repurchase  agreements. 

6.  Applicants  propose  that  the  Funds 
deposit  uninvested  cash  balances  that 
remain  at  the  end  of  the  trading  day  into 
one  or  more  joint  accounts  (the  "Joint 
Accounts")  and  that  the  daily  balances 
of  the  Joint  Accounts  be  invested  in 
Short-Term  Investments.  Each  Fund 


*  AppiicanU  hav«  abuinad  an  exemptiv*  order 
from  lh«  SEC  thai  pannit*  certain  Fund*  to 
puichaaa  iharM  or  afHIialed  Fundi  that  are  money 
lUMliet  fund*,  in  excea*  of  the  limitations 
pnacribed  in  (action  12(dMl)of  the  Act.  for  cash 
OMBatMBaol  purposaa.  See  Strong  Advantage  Fund. 
Inc.,  lavaatmanl  Company  Act  Ralaase  No*.  22308 
(Oct.  31.  IMS)  (nolica)  and  2235e  (Nov.  28.  1098) 
(order). 


would  invest  through  a  Joint  Account 
only  to  the  extent  that  the  Fund  intends 
to  invest  in  Short-Term  Investments 
consistent  with  its  respective 
investment  objectives,  policies  and 
restrictions.  The  decision  to  employ  a   * 
Joint  Account  for  each  fund  will  be  . 
based  on  the  same  factors  as  the 
decision  to  make  any  other  investment 
in  Short-Term  Investments  for  the  Fimd. 

7.  Currently,  the  Adviser  must  enter 
into  repurchase  agreements  and 
purchase  other  money  market 
instruments  separately  on  behalf  of  each 
Fund.  This  requires  the  Adviser  to 
monitor  multiple  sources  of  cash 
availability,  to  allocate  opportimities 
among  the  Funds,  to  execute  multiple 
trades  in  similar  securities  on  any  given 
day  and  to  settle  the  trades  in  a  number 
of  separate  accounts.  The  sole  purpose 
of  the  Joint  Accounts  %vill  be  to  provide 
a  convenient  means  of  aggregating  what 
otherwise  would  be  one  or  more  daily 
transactions  for  some  or  all  Funds 
necessary  to  manage  their  respective 
daily  account  balances. 

8.  The  Adviser  will  not  charge  any 
additional  or  separate  fses  for  operating 
or  advising  the  Joint  Accounts  and  will 
have  no  monetary  participation  in  the 
Joint  Accounts,  but  would  continue  to 
receive  from  each  Fund  its  asset-based 
advisory  fee  with  respect  to  each  Fund's 
assets.  The  Adviser  will  be  responsible 
for  investing  funds  held  by  the  Joint 
Accounts,  establishing  accounting  and   - 
control  procedures,  and  ensuring  fair 
treatment  of  the  Funds.  All  purchases 
through  a  Joint  Account  will  be  subject 
to  the  same  systems  and  standards  for 
acquiring  investments  for  individual 
Funds. 

9.  Any  repurchase  agreements  entered 
into  through  the  Joint  Accounts  will 
comply  with  the  terms  of  Investment 
Company  Act  Release  No.  13005 
(February  2,  1983).  Applicants 
acknowledge  that  they  have  a 
continuing  obligation  to  monitor  the 
SEC's  published  statements  on 
repurchase  agreements,  and  represent 
that  the  repurchase  agreement 
transactions  entered  into  through  a  Joint 
Account  will  comply  with  future 
positions  of  the  SEC  to  the  extent  that 
such  positions  set  forth  different  or 
additional  requirements  regarding 
repurchase  agreements.  In  the  event  that 
the  SEC  sets  forth  guidelines  with 
respect  to  other  Short-Term 
Investments,  all  such  investments  made 
through  any  Joint  Account  will  comply 
with  those  guidelines. 

Applicaato'  Legal  Analysis 

1.  Section  17(d)  and  rule  17d-l 
prohibit  an  affiliated  person  of  a 
registered  investment  company,  or  an 


affiliated  person  of  such  a  person,  from 
participating  in  any  joint  enterprise  or 
arrangement  in  which  such  investment 
company  is  a  participant,  %vithout  an 
SEC  order. 

2.  The  Funds,  by  participating  in  the 
Joint  Accounts,  and  the  Adviser,  by 
managing  the  Joint  Accounts,  could  be 
deemed  to  be  "joint  participants  *  *  * 
in  a  transaction"  within  the  meaning  of 
section  17(d)  of  the  Act.  In  addition,  the 
Joint  Accounts  could  be  deemed  to  be 

a  "joint  enterprise  or  other  joint 
arrangement"  within  the  meaning  of 
rule  17d-l  under  the  Act 

3.  Rule  17d-l  provides,  in  part,  that 
no  affiliated  person  of  any  registered 
investment  company  and  no  affiliated 
person  of  such  a  person,  acting  as 
principal,  shall  participate  in,  or  efiisct 
any  transaction  in  connection  with,  any 
joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan  in 
which  any  such  registered  company  is 

a  participant,  and  which  is  entered  into, 
adopted  or  modified  subsequent  to  the 
effective  date  of  the  rule,  tinless  an 
application  regarding  such  joint 
enterprise,  arrangement  of  profit-sharing 
plan  has  been  filed  with  the  SEC  and 
has  been  granted  by  an  order. 

4.  The  Funds  may  earn  a  higher  rate 
of  return  on  investments  efCected 
through  the  Joint  Accounts  relative  to 
the  returns  the  Funds  could  earn 
individually.  Under  most  market 
conditions,  it  is  generally  possible  to 
negotiate  a  rate  of  return  on  larger 
repurchase  agreements  and  other  Short- 
Term  Investments  that  is  higher  than  the 
rate  available  on  smaller  repurchase 
agreements  and  other  Short-Term 
Investments.  The  Joint  Accounts  also 
may  increase  the  number  of  dealers  and 
issuers  willing  to  enter  into  Short-Term 
Investments  with  the  Funds  and  may 
reduce  the  possibility  that  the  Funds' 
cash  balances  remain  uninvested. 

5.  The  Joint  Accounts  may  result  in 
certain  administrative  efficiencies  and  a 
reduction  of  the  potential  for  errors  by 
reducing  the  nimiber  of  trade  tickets  and 
cash  wires  that  must  be  processed  by 
the  sellers  of  Short-Term  Investments, 
the  Custodian,  and  the  Adviser's 
accounting  and  trading  departments. 

6.  Appbcants  assert  that  no  Fund  will 
be  in  a  less  favorable  position  as  a  result 
of  the  Joint  Accounts.  Applicants 
believe  that  each  Fund's  investment  in 

a  Joint  Account  would  not  be  subject  to 
the  claims  of  creditors,  whether  brought 
in  bankruptcy,  insolvency  or  other  legal 
proceeding,  of  any  other  Fund.  Each 
Fund's  liability  on  any  Short-Term 
Investment  will  be  limited  to  its  interest 
in  such  investment;  no  Fimd  will  be 
jointly  liable  for  the  investments  of  any 
other  Fund. 
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7.  Althou^  the  Adviser  will  realize 
some  beoefita  tfamn^  administzativB 
convenience  and  seme  posaiUc 
reduction  in  clerical  costs,  ihe  Funds 
will  be  the  priauiy  benefrictars  of  the 
Joint  Accoimts  because  the  Joint 
Accounts  may  result  in  higher  returns 
and  wrlll  be  a  more  efficient  means  of 
administering  daily  cash  investments. 

8.  Applicants  submit  that  the 
proposed  operation  of  the  Joint 
Accounts,  as  described  in  the 
application,  is  consistent  with  the 
provisions,  policies  and  purposes  of  the 
Act,  and  that  no  Fund  will  participate 
in  the  Joint  Accounts  on  a  basis 
different  from  or  less  advantageous  than 
that  of  any  other  Fund. 

AppUcanls'  Conditioiis 

Applicants  will  comply  with  the 
following  as  conditions  to  any  order 
granted  ^  the  SEC: 

1.  A  separate  custodial  cash  account 
will  be  established  with  the  Custodian 
for  each  Joint  Account  into  which  each 
Fund  will  be  permitted  to  have 
deposited  daily  some  or  all  of  its 
uninvested  net  cash  balances.  A  Fund 
may  transfer  a  portion  of  its  daily  cash 
balances  to  more  than  one  Joint 
Account  The  Joint  Accounts  will  not  be 
distinguishable  from  any  other  accounts 
maintained  by  the  Funds  at  the 
Custtxlian,  except  that  monies  from  the 
Funds  will  be  deposited  in  the  Joint 
Accounts  on  a  commingled  basis.  The 
Joint  Accounts  will  not  have  a  separate 
existence  and  will  not  have  any  indicia 
of  a  separate  legal  entity.  The  sole 
fimction  of  the  Joint  Accounts  will  be  to 
provide  a  convenient  means  of 
aggregating  individual  transactions  in 
Short-Term  Investments  which  would 
otherwise  require  daily  management  by 
the  Adviser  of  each  Fund's  uninvested 
cash  balances. 

2.  Cash  in  the  Joint  Accounts,  as 
directed  by  the  Adviser,  will  be  invested 
in  one  or  more  of  the  fiollowfaag:  (a) 
repurchase  agreements  which  are 
"collateralized  fully"  as  defined  in  rule 
2a-7  tmder  the  Act;  (b)  interest-bearing 
or  discounted  commercial  paper, 
including  dollar  denominated 
commercial  paper  6t  foreign  issuers;  and 
(c)  any  other  short-term  money  market 
instruments,  that  constitute  "Eligible 
Securities"  (as  defined  in  rule  2a-7 
under  the  Act).  The  repurchase 
agreements  entered  into  through  the 
Joint  Accounts  will  have  remaining 
maturities  of  60  days  or  less,  and  any 
other  Short-Term  Investments  will  have 
a  remaining  maturity  of  90  days  or  less, 
each  as  calculated  in  accordance  with 
rule  2a-7  under  the  Act  No  Fund  will 
be  permitted  to  invest  in  a  Joint  Account 
unless  the  Short-Term  Investments  in 


such  Joint  Account  will  cranply  with 
the  iBvestment  policies  aad  guideUnaa 
ofthatFund. 

3.  All  assets  held  iaOa  Joint 
Accomts  wrill  be  valued  on  an 
amortized  cost  basis  to  Uie  extent 
permitted  by  applicable  SEC  releases, 
rules,  or  orders. 

4.  Each  Fund  that  values  ito  net  assets 
in  reliance  on  rule  2a-7  under  die  Act 
will  use  the  average  maturity  of  the 
instruments  in  the  Joint  Accounts  in 
which  such  Fund  has  an  interest 
(detomined  on  a  dollar  weighted  basis), 
for  the  purpose  of  computing  its  average 
portfolio  maturity  with  respect  to  its 
portion  of  the  assets  held  in  a  Joint 
Account  on  that  day. 

5.  In  order  to  ensure  that  there  will  be 
no  opportimity  for  any  Fimd  to  use  any 
part  of  a  balance  of  a  Joint  Account 
credited  to  another  Fund,  no  Fund  will 
be  allowed  to  create  a  negative  balance 
in  any  Joint  Account  for  any  reason, 
although  each  Fund  will  be  permitted  to 
draw  down  its  entire  balance  at  any 
time.  Each  Fund's  decision  to  invest  in 
the  Joint  Accounts  will  be  solely  at  its 
option,  and  no  Fund  will  be  obligated 
to  invest  in  the  Joint  Accounts  or  to 
maintain  any  minimum  balance  in  the 
Joint  Accounts.  In  addition,  each  Fund 
will  retain  the  sole  rights  of  oivnership 
to  any  of  its  assets  invested  in  the  Joint 
Accounts,  including  interest  payable  on 
such  assets  invested  in  the  Joint 
Accounts. 

6.  The  Adviser  will  administer  the 
investment  of  cash  balant»s  in  and 
operation  of  the  Joint  Accounts  as  part 
of  its  general  duties  under  the  existing 
or  any  future  advisory  agreements  it  has 
with  the  Funds  and  will  not  collect  any 
additional  or  separate  fees  for  advising 
the  Joint  Accounts. 

7.  The  administration  of  the  Joint 
Accounts  will  be  within  the  fidelity 
bond  coverage  requiisd  by  section  17(g) 
of  the  Act  and  nde  17g-l  thereimder. 

8.  The  boards  of  directors  of  the 
Funds  (each  a  "Board"  and  effectively, 
the  "Boards")  will  adopt  procedures 
pursuant  to  which  the  Joint  Accounts 
will  operate,  which  will  be  reason^ly 
designed  to  provide  that  the 
requirements  of  the  application  will  be 
met  Each  of  the  Boards  will  make  and 
approve  such  changes  as  it  deems 
necessary  to  ensure  that  such 
procedures  are  followed.  In  addition, 
the  Board  of  each  Fund  Mrill  determine, 
no  less  frequenUy  than  annually,  that 
the  Joint  Accounts  have  been  operated 
in  accordance  with  such  {vocedures  and 
will  only  permit  a  Fund  to  continue  to 
participate  therein  if  it  detramines  that 
there  is  a  reasoiud>le  likelihood  that  the 
Fimd  and  its  shareholders  will  benefit 


from  the  Fund's  contimtad. 
participatiiui.. 

9.  Each  Fund's  participationJna  Joint 
Account  (i.e..  its  proportionate  share  ef 
tiie  Shoct-Tecm  Investments  effJected 
through  the  Joint  Accounts)  will  be 
documented  daily  on  its  books  and  cm 
the  books  of  the  Custodian.  Each  Fimd 
will  maintain  records  (in  conformity 
Mrith  sectfon  31  of  the  Act  and  the  rules 
thereunder)  documenting,  for  any  givu 
day,  its  aggregate  investment  through 
each  Joint  Account  and  its  pro  mta 
share  of  each  Short-Term  Investment 
transaction  made  through  such  Joint 
Account 

10.  Each  investment  made  through  a 
Joint  Account  will  satisfy  the 
investment  criteria  of  each  Fund 
participating  in  the  joint  investment 

11.  Not  evoy  Ftmd  participating  in  a 
Joint  Acxount  necessarily  will  have  its 
cash  invested  in  every  Short-Term 
Investment  entered  into  through  die 
Joint  Account  However,  to  the  extent 
that  a  Fund's  cash  is  applied  to  a 
particular  investment  made  through  a 
Joint  A(xx>unt  the  Fund  will  particdpate 
in  and  own  a  proportionate  share  of 
such  Short-Term  Investment,  and  any 
income  earned  or  accrued  thereon, 
based  upon  the  percentage  of  such 
investment  purchased  with  monies 
contributed  by  the  FuncL 

12.  Short-Term  Investments  held  in  a 
Joint  Acxount  generally  will  not  be  sold 
prior  to  maturity,  except  if:  (a)  the 
Adviser  believes  the  investment  no 
Icmger  presents  minimal  credit  risks;  (b) 
the  investment  no  longer  satisfies  the 
investment  criteria  of  all  Funds  owning 
a  pro  rata  share  of  the  investment 
because  of  a  credit  downgrading  or 
otherwise;  or  (c)  in  the  case  of  a 
repurchase  agreement,  the  coimterparty 
defaults.  The  Advis«'  may,  however, 
sell  any  Short-Term  Investment  (or  any 
fractional  portion  thereof)  on  behalf  of 
some  or  all  Funds  prior  to  the  maturity 
of  the  investment  iif  die  cxwt  of  such 
transacitions  will  be  bcwne  solely  by  the 
selling  Funds  and  the  transactions  will 
not  adversely  aSact  other  Funds 
participating  in  the  Joint  Accxmnt  In  no 
case  would  an  eeriy  terminaticm  by  less 
than  all  Funds  be  peimitted  if  it  vrould 
reduce  the  principal  amount  or  yield 
received  by  other  Funds  in  the  Joint 
Accounts  or  otherwise  adversely  affecrt 
the  odier  Funds.  Each  Fimd  in  a  Joint 
Account  will  be  deemed  to  have 
consented  to  such  sale  uid  partition  of 
the  investments  in  the  Joint  Acxount 

13.  Short-Term  Investments  held 
through  a  Joint  Account  with  a 
remaining  maturity  of  more  than  seven  . 
days,  as  calculated  pursuant  to  rule  2a- 
7  under  the  Act,  will  be  considered 
illiquid  and,  for  any  Fund  that  is  an 
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open-end  investment  company 
registered  under  the  Act,  subject  to  the 
restriction  that  the  Fund  may  not  invest 
more  than  15%  (or  such  other 
percentage  as  set  forth  by  the  SEC  from 
time  to  time)  of  its  net  assets  in  illiquid 
securities  and  any  similar  restrictions 
set  forth  in  the  Fund's  investment 
restrictions  and  policies,  if  the  Adviser 
cannot  sell  the  instrument,  or  the 
Fund's  fractional  interest  in  such 
instrument,  pursuant  to  the  preceding 
condition. 

For  the  Commission,  by  the  Divisioo  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mai:^ra»  H.  McFariamd. 
Deputy  Secretary. 
|FR  Doc  g7-3ia47  Filwl  12-4-97:  S:45  aai| 
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November  28. 1907. 

Pursuant  to  rule  llAa3-2  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
November  25, 1997,  the  Consolidated 
Tap  AsMciation  ("CTA")  and  the 
Consolidated  Quotation  ("CQ")  Plan 
ParticipanU  ("Participants")  Hied  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
amendments  to  the  Restated  CTA  Plan 
and  CQ  Plan.  The  amendments  lemove 
from  the  Plans'  rate  schedules  tlae 
Network  A  "one-cent-per-quote  packet" 
fines  for  tlie  interrogation  services  tliat 
vendors  offer  on  a  pay-for-use  basis  and 
recreate  the  former  Network  A  Class  G 
program  classification  charge  for 
automated  voice  response  services.  The 
Participants  receatly  established  tbeao 
charges  pursuant  to  the  second  chai]ges 
amendment  to  the  Second  Restatement 
of  the  CTA  Plan  and  the  first  chacgas 
amendment  to  the  ReaUted  CQ  Plaa. 

Pursuant  to  Rule  1 1  Aa3-2(c)(3)(i).  the 
CTA  and  CQ  Participants  have 
designated  the  amendments  as 
establishing  or  clianging  fees  and  other 
rhaiges  collected  on  behalf  of  all  of  the 
sponsors  and  participanU,  which 


renders  the  amendments  effective  upon 
receipt  of  this  filing  by  the  Commission. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  amendments. 

I.  Purpose  of  the  Amendments 

A.  Rule  llAa3-2 

The  Participants  under  the  Plans  that 
make  Network  A  last  sale  information 
and  quotation  information  available  (the 
"Network  A  Participants")  recently 
established  a  pricing  alternative  for 
vendors  of,  and  subscribers  to,  certain 
Network  A  market  data  interrogation 
services.^  That  alternative  consists  of  a 
fee  of  one  cent  for  each  real-time  "quote 
pecket"  that  vendors  disseminate  to 
subacribers  on  a  pay-for-use  basis 
during  the  hours  that  the  Network  A 
Participants  are  open  for  trading  (a  "per- 
quote  charge"). 

At  the  same  time,  the  Network  A 
Participants  also  classified  their  Class  G 
program  classification  charge  as  s 
display  device  fee.  based  upon  device 
equivalents.  That  fee  is  set  for  any 
month  at  the  device  fee  tiiat  would 
apply  for  a  number  of  devices  equal  to 
the  maximum  number  of  inquiries  to 
which  a  vendor's  automated  voice 
response  system  responds 
simultaneously  during  that  month.  As 
we  stated  in  the  September  Plan 
Amendments,  the  reclassification  Mi 
the  amount  and  calculation  of  the 
charges  unchanged.  It  did  not  afi^ect  the 
amounts  payable  by  any  vendor. 

The  amendments  remove  the  per- 
quote  charge  from  the  CTA  and  CQ  Plan 
rate  schedules  and  re-establish  the  Class 
C  program  classification  charge  in  a 
manner  identical  to  its  form  prior  to  the 
September  Plan  Amendments.  The 
reason  for  these  amendments  is  to 
comply  with  a  request  of  the  staff  of  the 
Commission's  Division  of  Market 
Regulation  which  received  an 
unfavorable  comment  letter.' 

B.  Governing  or  Cknutituent  Documents 
Not  applicable. 

C.  Implementation  of  Amendment 

The  Network  A  Participants  are 
submitting  this  proposed  plan 
aiMBdment  pursuant  to  Rule  11Aa3- 
2(cX3Xi)  under  the  Act.  In  doing  so,  the 
Participants  are  putting  the  revisions  to 
the  CTA  and  CQ  Plan  rate  schedules 
into  efisct  upon  the  filing  of  the 
aoMBdments  with  the  Commission.  As  a 


>isu.S.C7sk-i. 


>SwS«civibMEaclMMg>ActlUt«MaNo.  M23S 
(OclotMr  14. 1M7):  S2  PR  MaS6  (OdoUr  22.  ltS7) 
("SaptMsbar  Plan  AaModinanU"). 

>  Sm  latter  from  Sam  Scott  MUlar.  Vice  PrMi<laiM 
•od  AMociata  Counaal.  Orrick.  HMril^loa  a 
Staclill  LLP.  to  looMlMa  C.  Katz.  flscisfij.  SEC 
datwl  Odobar  2S.  1W7. 


result,  the  removal  of  the  per^uote 
charge  from  the  CTA  and  CQ  Plan 
schedules,  and  the  re-instatement  of  the 
Class  G  program  classification  charge, 
will  take  e^ct  upon  submission  of  the 
plan  amendments  with  the  Commission. 
After  filing  the  amendments  with  the 
Commission,  the  Network  A 
Participants  will  notify  affected  vendors 
of  the  rate  schedule  changes  as 
necessary. 

D.  Development  and  Implementation 
Phages 

See  Item  UC). 

E.  Analysis  of  Impact  on  Competition 

The  Participants  believe  the  proposed 
amendments  «vill  impose  no  burden  on 
competition. 

F.  Written  Understanding  or  Agreements 
Relating  to  Interpretation  of,  or 
Participation  in,  Man 

Not  applicable. 

G.  Approval  by  Sponsors  in  Accordance 
With  Plan 

Under  Section  XII(bXiii)  of  the  CTA 
Plan  and  Section  IX(bKiii)  of  the  CQ 
Plan,  each  of  the  Participants  must 
execute  a  written  amendment  to  the 
Plan  before  an  amendment  to  that  Plan 
can  become  effisctive. 

H.  Description  of  Operation  of  Facility 
Contemplated  by  the  Proposed 
Amendment 

Not  applicable. 

/.  Terms  and  Conditions  of  Access 

See  Item  1(A). 

/.  hSethod  of  Determination  and 
Imposition,  and  Amount  of.  Fees  and 
Charges 

See  Item  1(A)  and  the  text  of  the 
amendments. 

JL  Method  and  Frequency  of  Processor 
Evaluation 

Not  applicable. 

L.  Dispute  Resolution 

Not  applicable. 

n.  Rule  UAaS-l  (Solely  in  Its 
Application  to  the  Amendments  to  the 
CTA  Plan) 

A.  Reporting  Requirements 
Not  applicable. 

B.  Manner  of  Collecting.  Processing. 
Sequencing.  Making  Available  and 
Disseminating  Last  Sale  Inhumation 

Not  applicable. 

C  Manner  of  Consolidation 

Not  applicable. 
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D.  Standards  and  Methods  Ensuring 
Promptness,  Accuracy  and 
Completeness  of  Transaction  Reports 

Not  applicable. 

E.  Rules  and  Procedures  Addressed  to 
Fraudulent  or  Manipulative 
Dissemination 

Not  applicable. 

F.  Terms  (rf  Access  to  Transaction 
Reports 

See  Item  1(A). 

G.  Identification  of  Marketplace  of 
Execution 

Not  applicable. 

117.  Solicitationaf  Comments 

The  CTA  has  designated  this  proposal 
as  establishing  or  changing  fees  and 
other  charges  collected  on  behalf  of  all 
of  die  sponsors  and  participants  which 
tmder  Section  llAa3-2(cK3)(i>  of  the 
Act  renders  the  proposal  effsctive  upon 
receipt  of  this  filing  by  the  Commission. 

The  Commission  may  summarily 
abrogate  the  amendments  within  sixty 
days  of  its  filing  and  require  refilii^  and 
approval  of  the  amendments  by 
Commission  order  pursuant  to  llAa3- 
2(c)(3)(iii),  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
and  maintenance  of  bfr  and  orderly 
maricets,  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  National 
Market  System,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule      (. 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CTA.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  29, 1997. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  E)oc.  97-31878  Filed  12-4-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[niliHi  Ho,  34-39872;  We  No.  8R-QSCC- 

Salfr-Ragtilatofy  Organteatlona; 
Oovammant  SecurMaa  Clearf  ng 
Corporation;  Ordar  Approving 
Propoaad  Hula  Change  nailing  to 
Elactlon  of  Diractora 

November  28. 1997 

On  July  23, 1997,  the  Government 
Securities  Qearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  (the 
"Commission")  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  >  and  on  August  18. 
1997,  amended  the  proposed  rule 
change  (File  No.  SR-GSCC-97-07). 
Notice  of  the  proposal  was  published  in 
the  Federal  Register  on  September  22. 
1997.2  f4o  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

L  Descripti|)n 

The  proposed  rule  change  modifies 
GSOC's  Shareholder.  Agreement 
("Agreement"),^  By-laws,  and 
Certificate  of  Incorporation  relating  to 
CSCC's  procedures  for  election  of 
directors  and  to  restrictions  currenUy 
placed  on  transfers  of  GSCC's  securities. 
As  described  more  fully  below,  the 
proposed  rule  change  aramds  GSCC's 
procedures  in  four  major  categories:  (a) 
nomination  and  election  process  for 
board  members,  (b)  composition  of  the 
board,  (c)  restrictions  on  issuance  and 
transfer  of  shares,  and  (d) 
miscellaneous. 

A.  Nomination  and  Election  Process  for 
Board  Members 

Similar  to  the  process  in  place  at 
NSCC  and  other  clearing  corporations, 
GSCC  has  a  nominating  committee  that 


will  be  responsible  for  nominating 
candidates  for  election  as  participant 
directors  to  the  board.*  NSCC  will 
continue  to  nominate  and  to  elect  two 
directors  to  the  board  outside  the 
nominating  committee  process.  The. 
board  seat  for  a  management 
representative  and  for  the  GSCC 
president  also  will  remain  outside  the 
nominating  committee  process. 

The  nominating  committee  consists  of 
five  individuals,  a  majority  of  whom  are 
representatives  from  active  participants. 
With  the  exception  of  the  initial 
nominating  committee,  an  individual 
cannot  serve  on  the  nominating 
committee  if  he  of  she  has  served  on  the 
board  or  the  nominating  committee 
within  the  past  year.  This  term  of  a 
nominating  committee  member  is  two 
years,  and  the  terms  of  nominating 
committee  members  are  staggered.' 

With  the  exception  of  the  nrst 
nominating  committee,  incoming 
nominating  committee  members  will  be 
designated  by  the  board  after 
consideration  of  the  recommendations 
of  current  nominating  committee 
mnnbers.  The  participant  category  is 
irrelevant  for  purposes  of  the  selection 
of  nominating  committee  members. 
However,  as  a  general  guideline,  the 
individuals  serving  on  the  nominating 
committee  will  reflect  GSCC's  overall 
membership  and  potential  membership 
base. 

Participants  will  be  provided  an 
opportunity  early  in  the  nomination 
process  to  suggest  onefjtiominee  for  each 
open  board  seat  Aftw-consideration  of 
the  participants'  suggestions,  the 
nominating  committee  will  then  select 
its  candidates.  The  nominating 
committee  will  nominate  one  nominee 
for  each  open  participant  director  seat. 
Participants  will  then  be  notified  of  the 
nominating  committee's  slate  of 
candidates  for  open  board  seats. 


« 1 7  CFR  200.3O-3(aX27) 

'  15  U.S.C  78«(bMl). 

*Securitie«  Exchange  Ad  Retaase  No.  39068 
(September  12. 1997).  62  FR  49548. 

^The  Agreement  was  first  executed  in  1988 
before  GSCC  had  a  set  of  rules  in  place.  GS(X 
currently  has  forty-six  shareholders,  each  of  which 
is  a  party  to  the  Agreement.  The  National  Securities 
Qearing  Corporation  ("NSCXT')  is  tlie  largest 
shareholder,  holding  approximately  eighteen 
percent  of  GSCXT's  shares. 


*  The  procedures  governing  the  selection  of  Ifae 
nominating  committee  are  contained  in  Section  2.B 
of  the  Agreement,  and  the  nomination  procedures 
are  contained  in  Section  2.C  of  the  Agreement.  The 
prior  nomination  process  for  participant  directors 
was  open  to  all  members  with  every  member  being 
able  to  nominate  any  shareholder  member, 
including  itself.  However,  a  member  was  rertticted 
to  submitting  nominations  only  for  its  own 
oorrelative  participant  category  (j>.,  broker 
participants  nominated  broker  participant  directors, 
clearing  agent  bank  participants  nominated  claaring 
agent  t>ank  paiticipani  directors,  and  all  other 
participants  nominated  dealer  participaat 
directors).  The  election  pttxess  involved  ballots 
being  circulated  to  every  member  with  such  voting 
being  similarly  limited  to  one's  own  conelative 
participant  category. 

*  Initially,  one  class  with  two  individual*  will  be 
designated  for  a  one  year  term,  and  another  daaa 
with  three  individuals  will  be  designated  for  a  two 
year  term.  After  these  initial  terms,  both  daaaaa  will 
•erve  two  year  terms.  Therefore,  subsequeol 
nominating  committees  will  have  two  staggarad 
(dasaes  of  members. 
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After  being  notifled  of  the  nominating 
committee's  selections,  participants  can 
nominate  additional  nominees  with  a 
petition  signed  by  the  lesser  of  seven 
participants  or  five  percent  of  GSCX^'a 
participants.  Each  participants  may  only 
aigD  one  petition  for  each  open  board 

If  no  nominating  petitions  have  been 
filed  by  participants,  the  nominating 
coaunittee  will  certify  to  the 
shareholders  the  participant  diiecton 
selected  by  the  nominating  committee. 
Shareholders  will  then  be  bound  to  cast 
their  votes  supporting  the  nominating 
committee  selections  at  the  annual 
meeting. 

However,  if  participants  have  filed 
one  or  more  formal  nominating 
petitions,  CSCC  will  circulate  ballots  to 
all  participants  and  will  permit  them  to 
caat  their  votes  to  fill  eech  open 
participant  director  seat  in  the  contested 
participant  category  or  categories. 
Active  comparison  only  participants  are 
entitled  to  one  vote  per  open  board  seat. 
Active  clearing  agent  bank  participants 
are  entitled  to  two  votes  per  open  seet 
Active  netting  participants  are  entitled 
to  two  votes  per  open  seat.  In  addition, 
each  netting  member  will  receive 
another  two  votes  for  approximaltly 
every  ten  million  dollars  of  ita  rleailii[i 
fund  deposit  up  to  an  additional  ten 
votes.  Affiliated  members  will  be 
considered  one  participant  for  purposes 
of  determining  voting  entitlements. 
Cumulative  voting  rights  have  been 
eliminated. 


upon  the  recommendation  of 
the  outgoing  executive  committee,  the 
incoming  board  will  designate  the 
chairman  of  the  board."  The  chairman 
will  be  elected  for  a  one  year  term  with 
no  overall  term  limit  other  than  the  six 
year  term  limit  applicable  to  all 
participant  directors. 

B.  Composition  of  the  Board 

The  proposal  removes  the  specific 
board  composition  requirements  from 
the  Agreement  so  that  the  Agreement 
oudinea  only  board  parameters  such  as 
a  maximum  number  of  board  seats  and 
a  minimum  required  number  of 
categories  of  directors  that  will  be 
lepieeented.^  Pursuant  to  the  By-laws, 
dM  board  is  empowered  to  make 

;  within  the  Agreement's  broad 
ters,  including  changing  the  size 
or  composition  requirements  of  the 


board  in  order  to  reflect  membership 
demographics  and  other  criteria." 

The  current  board  composition  has 
been  recategorized  as  one  management 
director,  one  at-large  director,  two  NSCC 
directors,  six  general  user  participant 
directors,  three  broker  paiticip>ant 
directors,  and  two  clearing  agent  bank 
directors."  Many  of  the  related 
definitions  of  the  participant  categories 
.have  been  expanded.  The  Agreemenfa 
definition  of  "broker"  is  broadened  to 
include  any  entity  regulatory  engaged  in 
the  business  of  effecting  transactions  in 
any  sectirities  eligible  for  processing  by 
CSCC  on  behalf  of  participaaU."> 
"Clearing  agent  bank"  is  more  broadly 
defined  essentially  to  mean  any 
commercial  bank  member  of  the  Federal 
Reserve  System  that  provides  clearing 
services  with  respect  to  GSCC  eligible 
securities  on  behalf  of  others  for  at  least 
ten  percent  of  GSOC's  participants  and 
that  provides  those  seivices  using  ita 
own  Federal  Reserve  account**  The 
terms  "general  user  participant"  and 
"general  user  participant  director"  are 
uaed  instead  of  "dealer  f>articipant"  and 
"dealer  participant  director.'*  The 
definition  of  "general  user  participant" 
is  essentially  any  participant  that  is  not 
a  broker  or  cleeiing  agent  bank. 
Including  futures  commission 
merchants  and  registered  investment 
companies. 

Finally,  GSCC  directors  are  currently 
limited  to  serving  two  consecutive  three 
year  terms  on  the  board.  Under  the 
revWoaa,  the  current  term  limits  are 
retained  for  all  but  the  vice  chaimum 
and  management  director,  who  will  not 
have  term  limits.  Furthermore,  the 
Agreement  specifies  that  there  must  be 
a  one  year  absence  from  the  board 
before  a  former  director  is  eligible  for  a 
new  overall  six  year  term  limit.  The 
three  staggered  classes  of  directors  are 
retained.  The  By-laws  specify  the 
categories  of  directors  that  compoee 
each  of  the  three  i  ' 


*  Prior  to  tha  aiDMidaMnt.  tbar*  wm  no  provision 
in  th*  AflTMOMoi  for  Mlactiiig  lh«  chainnan  of  lh« 
boMd. 

'  SMrtkw  2.A  of  Um  AgrMisMit. 


•  B«for*  changiiig  lb*  Diunbar  of  diracton.  CSC£ 
miMl  ni»  a  proposed  nils  cliaiigs  with  tba 
Commission. 

*  Prior  to  tlis  smondm— I.  th*  AgiMBMal 
provided  for  tMrelva  participsnl  dtrsctocs  ««ft«tti^ 
of  lix  dealer  participant  directors,  thraa  broker 
participant  directors,  and  thraa  daarlng  assat  bank 
participant  diradors. 

■""Brokar"  waa  praviously  defined  a*  an  entity 
rigulariy  aoflfsd  la  tha  business  of  efTecting 
transactions  specifically  in  treasury  securities  and 
spadBcally  for  the  account  of  primary  dealers  and 
asp4riag  primary  daalata. 

M  tSnriag  ignl  bsek"  waa  dafinad  a*  any 
claariag  bank  lagolariy  uaad  by  brokars.  primary 
dealers,  and  aapiring  primary  daaiari  for  the 
flearanca  and  sattlamaot  of  tranaartioos  in  baasury 
securities. 

"  "Oeeler  participant"  was  defined  as  a  primary 
dealer  or  an  aspiring  primary  daalar  thai  is  a 


C.  Restrictions  on  Issuance  and  Transfer 
of  GSCC  Shares 

GSCC  is  removing  the  price 
restrictions  on  its  shares,  which 
currently  require  that  both  Class  A  and 
Class  B  shares  generally  must  be  issued, 
sold,  or  transferred  at  a  price  of  $500  per 
share.  However,  under  the  revisions 
GSCC  generally  will  not  be  able  to  sell 
shares  at  less  than  current  book  value. 

Pursuant  to  the  revisions,  GSCC  may 
issue  Class  A  shares  to  an  existing  Class 
A  shareholder,  participant,  or  affiliate  of 
a  participant  rather  than  only  to 
participants  not  already  holding  Class  A 
shares.  *>  GSCC's  authority  to  issue  new 
Class  B  shares  is  removed  from  the 
Agreement.** 

Class  A  shareholders  may  now  sell 
Class  A  shares  to  any  existing  Class  A 
shareholder,  participant,  or  affiliate  of  a 
participant  in  lots  of  300  shares.*" 
However,  no  shareholder  other  than 
NSCC  may  own  more  than  five  percent 
of  Class  A  shares  unless  such  shares  are 
held  as  a  result  of  acquisition,  merger, 
or  a  companble  event  Similarly, 
shareholders  may  sell  Class  B  shares  to 
any  existing  shareholder,  participant,  or 
affiliate  oft  participant  in  lots  of  200 
sharaa. 

The  proposed  rule  change  extends 
GSCC's  right  of  first  refusal  to  any  sale 
or  tzansfiBr  of  shares  by  any 
shareholdw.*"  CSCC  may  purchase  such 
shares  at  the  lesser  of  the  agreed  price 
or  the  current  book  value.  GSCC  may 
resell  such  securities  for  a  price  at  least 
equal  to  the  book  value  unless  the  board 
approves  a  lower  price. 

GSCC  has  the  right  to  repurchase 
Class  A  shares  from  participant 
shareholders  provided  that  each 
participant  shareholder  is  required  to 
sell  to  GSCC  the  same  percentage  of 
Class  A  shares  and  NSCC  continues  to 
hold  twenty  percent  of  GSCC's  Class  A 
shares  unless  NSCC  agrees  otherwise. 
Pursuant  to  the  proposal.  GSCC  may 
offer  to  repurchase  shares  at  any  price 
determined  by  the  board  or  may  require 
that  the  shares  be  sold  to  it  at  current 
book  value. 


participant.  All  rafcraocaa  lo  primary  and  aapirii^ 
daalais  have  bean  raaoovad  from  tha  Ayesiiient. 


"  If  CSOC  issues  additional  aass  A  shares.  NSOC 
has  tha  right  to  request  thst  enough  additional  Class 
A  shares  be  issued  to  it  in  order  for  NSCC  to  retain 
iu  twenty  percent  holdinp  in  GSOC 

>«  The  board  recently  stated  its  intention  to 
rapufchasa  the  existing  Qass  B  shares  when  GSCC 
U  datarmtnad  to  be  adequately  capitalized,  which 
is  axpaclad  lo  occur  by  year  and  1M7. 

'*  Previously,  the  Agreement  contained 
rastrictioiu  on  transfers  of  Qass  A  shares  by 
participant  shareholders  Including  a  requiiament 
that  the  Class  A  shareholder  must  transfer  all  of  its 
Qass  A  shares  and  that  the  traiufer  must  be  to  a 
singla  pertidpant  not  already  holding  Haas  A 
sharaa. 

■•Prior  to  this  propoeed  rule  changa,  GSCC  had 
a  right  of  first  refusal  only  with  raapact  lo  NSCCs 
sale  of  iu  Qaaa  A  shares. 
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The  revisions  authorize  GSCC  to  issue 
shares  in  resptonse  to  an  extraordinary 
corporate  action  [e.g..  a  joint  business 
venture).  Pursuant  to  such  an  issuance. 
GSOC  may  exchange  or  transfer  such 
shares  for  cash  in  any  amoimt  or  for  any 
noncash  consideration. 

.  If  a  shareholder  ceases  to  be  a  GSCC 
participant.  GSCC  may  mandate  the  sale 
to  itself  of  shares  of  such  a  shareholder 
at  book  value.  *^  However,  the  proposal 
also  authorizes  GSCC  to  offer  to 
repurchase  shares  for  any  price 
determined  by  the  board  under  such 
circumstances. 

D.  Miscellaneous  Amendments 

The  proposal  deletes  loss  allocation 
provisions  in  the  Agreement  that  are 
redundant  with  the  loss  allocation 
provisions  set  forth  in  GSCC's  rules.  All 
timing  references  and  procedures 
specific  to  the  period  between  1988  and 
1991  contained  in  the  Agreement  are 
removed.  In  addition,  provisions 
naming  a  specific  individual  to  hold  one 
NSCC  director  seat  and  another  specific 
individual  to  act  as  the  management 
director  for  purposes  of  the  1988  annual 
meeting  are  removed. 

The  supermajority  vodng 
requirements  *"  with  respect  to  fiitiue 
amendments  of  the  Agreement  are 
removed.  However,  GSCC  retains  the 
requirement  that  an  affirmative  vote  of 
at  least  eighty  percent  of  the  entire 
board  is  required  to  change  its  business 
from  that  of  a  registered  clearing  agency 
including  any  change  that  would  put 
GSCC  in  the  business  of  being  a  broker 
or  of  performing  brokered  transactions. 
Moreover,  for  the  protection  of  its 
shareholders  and  members,  any  change 
of  business  that  puts  GSCC  in 
competition  with  clearing  agent  banks  is 
sub)ect  to  a  veto  by  a  imanimous  vote 
of  all  the  clearing  agent  bank  directors 
and  one  other  participant  director. 

n.  Discussion 

SecUon  17A(b)(3)(C)*"  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  assure  the  fair  representation  of 
its  shareholders  or  members  and 
participants  in  the  selection  of  its 
directors.  In  the  release  announcing 
standards  for  the  registration  of  clearing 
agencies  ("Standards  Release"),  the 


*' Previously,  GSCC  had  the  discretionary  right  to 
repurchase  its  shares  provided  that  GSCC 
repurchases  all  of  the  shares  for  S500  per  share. 

'*  Prior  to  the  propoeed  rule  change,  the 
Agreement  set  forth  a  number  of  supermajority 
board  voting  requirements  that  had  to  be  met  in 
order  to  make  certain  changes  to  the  Agreement, 
including  classificadon  of  directors,  procedures  for 
electing  and  replacing  directors,  provisions  related 
lo  loss  allocation,  and  procedures  and  requirements 
for  amending  the  Agreement. 

'•15  U.S,C  7aq-l(bM3KC). 


Division  of  Market  Regulation 
("Division")  stated  that  rather  than 
prescribing  a  sii>gle  method  for 
providing  fair  representation,  the 
Division  would  evaluate  each  clearing 
agency's  procedures  on  a  case-by-case 
basis. 20  llie  Standards  Release  provided 
several  examples  of  procedures  that 
could  be  used  to  satisfy  the  fair 
representation  requirement,  including 
solicitation  of  board  of  directora 
nominations  from  all  participants  and 
selection  of  director  candidates  by  a 
nominating  comnuttee  selected  by  the 
participants. 

The  Commission  believes  that  GSOC's 
proposal  is  consistent  with  its 
obligations  under  the  Act  because  it 
provides  participants  with  a  meaningful 
opportunity  to  participate  in  GSCC's 
election  process.  The  board,  which 
should  be  responsive  to  participant 
concerns,  will  designate  the  members  of 
the  nominating  committee.  GSCC 
participants  will  have  the  opportunity 
both  informally  and  formally  to 
nominate  candidates  for  botud  seats.  If 
there  is  a  contested  election,  GSOC 
participents  will  have  the  opportimity 
to  vote  for  participant  directors. 
Therefore,  the  Commission  believes  that 
GSOC's  procedures  should  provide  &ir 
representation  to  its  members. 

The  Commission  also  believes  that  the 
changes  to  the  composition  of  the  board 
will  provide  enhanced  fair 
representation.  Several  classes  of 
puticipants  that  did  not  fit  within  the 
eligible  categories  of  participant 
directors  are  now  represented  by  the 
general  user  participant  category.  Thus, 
the  Commission  believes  that  GSCC's 
proposal  is  consistent  with  its 
obligations  to  assure  the  fair 
representation  of  participants. 

The  Commission  finds  that  the 
removal  of  certain  restrictions  on  the 
issuance  and  transfer  of  CSCC  shares 
may  assist  GSCC  in  operating  efficiently 
as  a  clearing  agency.  By  exercising  its 
rig^t  of  firet  refusal,  GSCC  will  be  able 
to  ensure  that  ownership  of  GSCC  is 
limited  to  industry  participants.  Thus, 
GSCC's  primary  focus  will  continue  to 
be  on  the  clearance  and  settiement  of 
securities.  Also,  GSCC  may  be  better 
able  to  respond  quickly  to  new  business 
ventures  by  having  the  ability  to  issue 
shares  in  connection  with  new 
operations. 

Finally,  the  Commission  finds  that  the 
remaining  miscellaneous  amendments 
to  the  Agreement,  such  as  the  deletion 
of  the  loss  allocation  provision,  the 
removal  of  obsolete  references,  and  the 
removal  of  the  supermajority  voting 


requirements,  provide  for  a  more 
flexible  and  efficient  operation  of  GSOC 
and,  therefore,  are  consistent  with  the 
reqtiirements  of  the  Act.  For  example, 
by  eliminating  supermajority  voting 
requirmnents,  GSOC  will  be  able  to 
make  necessary  changes  in  its 
operations  on  an  expedited  basis. 

m.  ConcluBion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
reqiiirements  of  Section  17  A  of  the  Act 
and  the  ndes  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  that  the 
proposed  rule  change  (File  No.  SR- 
GSCG-97-07)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regtilation,  purauant  to  delegated  ' 
aatfaority.^' 

Maigarat  H.  MtzFariaad, 
Deputy  Secretary. 

[FR  Doc.  97-31876  Filed  12-4-97;  8:45  ami 
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SECumriES  and  exchange 

COMMISSION 

[Releaee  No.  M-SMTS;  FHe  No. 
97-oq 

Self-Rogulatory  Organizations; 
MunldiMi  Securities  Rulemaking 
Board,  Inc.;  Order  Qiantlng  Approwjl 
to  ProfXMed  Rule  Change  and  Notioi 
of  HIIng  and  Ordsr  Granting 
Accalaralad  Approval  to  Amandmant 
No.  2  to  Propoaad  Rule  Changa 
Relating  to  Its  Art>itration  Coda 

Decemlwr  1, 1997. 
L  Introduction 

On  May  22, 1997,  the  Municipal 
Securities  Rulemaking  Board,  Inc. 
("MSRB"  or  "Board")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")*  and  Rule  19b-4 
thereunder,^  a  proposed  nile  change  to 
amend  Rule  G-35,  the  Board's 
Arbitration  Code.  The  proposed  rule 
change  would  create  two  new  sections: 
Section  37  would  state  that  the  Board 
will  not  accept  any  new  arbitration 
claims  filed  on  or  after  January  1, 1998; 
and  Section  38  would  provide  that,  as 
of  Janiury  1, 1998,  every  bank  dealer  (as 
defined  in  Rule  D-8)  shall  be  subject  to 


"Securities  Exchange  Act  Release  No.  16000 
Uune  17, 19801.  45  PR  3(X)B6. 


"17  CFR  200.30-3(aMl2). 
>  15  U.S.C  788(bKl). 
*17CFR240.19t»-4. 
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the  Code  of  Aibitntion  Procedure  of  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NA^)")  for  every  claim, 
dispute  or  controversy  arising  out  of  or 
in  connection  with  the  municipal 
securities  activities  of  the  bank  dealer 
acting  in  its  capacity  as  such.  New 
Section  38  would  further  provide  that 
each  bonk  dealer  shall  be  subject  to,  and 
shall  abide  by.  the  NASD's  Code  of 
Arbitration  Procedure  as  if  the  bank 
dealer  were  a  "member"  of  the  NASD. 
Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
38935  (August  14.  1997).  62  FR  44501 
(August  21, 1997).  One  comment  letter 
was  received  on  the  proposal.^  The 
Exchange  submitted  Amendment  No.  2 
to  the  proposed  rule  filing  on  November 
13. 1997.'*  This  order  approves  the 
proposed  rule  change,  as  amended. 

IL  Deacription 

The  Board's  arbitration  program, 
which  is  limited  to  the  resolution  of 
disputes  involving  municipal  securities, 
has  been  in  effect  since  December,  1978. 
The  Board  has  determined  that,  effective 
January  1,  1998,  it  will  no  longer  accept 
any  new  claims  filed  with  its  arbitration 
program.  The  Board  will,  however, 
continue  to  operate  its  program  in  order 
to  administer  its  current,  open  cases  and 
any  new  claims  received  prior  to 
January  1,  1998,  but  will  discontinue  its 
arbitration  program  when  all  such  cases 
have  been  closed.* 

Currently,  any  customer  or  seciuities 
dealer  with  a  claim,  dispute,  or 
controversy  against  a  dealer  involving 
its  municipal  securities  activities  may 
submit  that  claim  to  the  arbitration 
forum  of  any  SRO  of  which  the  dealer 
is  a  member,  including  the  NASD.  Bank 
dealers,  however,  are  unique  in  that 


'SmUfttm  from  Richard  P.  Rydar.  Editor. 
SmimMIm  Arbitration  Commentator,  to  Margarat  H. 
McFviaad.  Oapuly  Sacraiary.  CommiMion.  datad 
•  10. 1907. 

■nt  No.  2  waa  tubmiUsd  in  fnpiinii  to 
at  latter  received  on  iks  piapand  nila 
flling.  Amendment  No.  2  itate*  that  the  Board  baa 
reviewed  the  comment  letter  and  has  determined  to 
amend  its  arbitration  code  to  make  publicly 
available  the  names  of  arbitratora  for  all  cuitomer 
awarda  raodarad  aAar  May  10.  ISSa.  The  Board 
iMliavaa  tlial  thia  — idmint  wiU  bcilitate  the 
NASO'a  adminiatration  of  tlioae  artritration  claima 
received  after  (anuary  1,  19M  involving  the 
municipal  lecurities  activitiea  ol  brokara,  daalara 
and  municipal  Mcuritiaa  d— lafi  whai«  an  arbitrator 
appointed  to  luch  a  caaa  pravioualy  aarvad  aa  an 
arbitrator  in  the  Board's  program  but  ha*  never 
aarved  as  an  NASD  arbitrator  See  letter  from  Jill  C 
Finder.  Assistant  General  Counsel.  MSRB.  to 
Katharine  A.  England.  Assistant  Director,  Market 
Regulation.  Commission,  dated  November  12. 1997. 

*  At  such  time,  the  Board  will  submit  a  filing  to 
the  Commission  to  delete  sections  1  thrtMtgh  36  of 
Rule  G-35.  as  well  as  new  Section  37,  and  to 
raacind  Rule  A-16  on  arbitration  (aaa  and  dapoaita. 


t 


they  are  subject  to  the  Board's  rules  but 
are  not  members  of  any  other  SRO.  In 
light  of  the  Board's  decision  not  to 
accept  any  new  arbitration  claims  on  or 
after  January  1, 1908,  the  proposed  rule 
change  amends  Rule  G-35  to  state  this 
and  to  provide  an  alternative  forum  for 
claims  involving  the  municipal 
securities  activities  of  bank  dealers.  The 

roposed  rule  change  accomplishes  this 

y  subjecting  every  bank  dealer,  as  of 
January  1, 1998,  to  the  NASD's  Code  of 
Arbitration  Procedure  for  every  claim, 
dispute  or  controversy  arising  out  of  or 
in  connection  with  the  municipal 
securities  activities  of  the  bank  dealer 
acting  in  its  capacity  as  such.  In 
addition,  the  proposed  rule  change 
requires  that  bank  dealers  abide  by  the 
NASD's  Code  just  as  if  they  were 
members  of  the  NASD  for  purposes  of 
arbitration. 

Pursuant  to  the  proposed  rule  change, 
the  bank  regulatory  agencies  (i.e..  the 
Office  of  Comptroller  of  the  Currency, 
the  Federal  Rmerve  Board,  and  the 
Federal  Deposit  Insurance  Corporation) 
would  continue  to  be  responsible  for  the 
Inspection  and  enforcement  of  bank 
dealers'  municipal  securities  activities, 
including  arbitration.  Thus,  for 
example,  a  bank  dealer's  failure  to  pay 
an  arbitration  award  rendered  pursuant 
to  the  NASD's  Code  of  Arbitration 
Procedure  would  constitute  a  violation 
of  Board  Rule  G-35,  since  it  is  that  rule, 
as  amended,  that  subjects  bank  dealers' 
to  the  NASD's  Code.  Similarly,  a  bank 
dealer's  refusal  to  submit  to  arbitration 
pursuant  to  the  NASD's  Code  of 
Arbitration  Procedure  would  constitute 
a  violation  of  Board  Rule  G-35,  The 
NASD  would  notify  the  Board  of  any 
such  violations  and  the  Board,  in  turn, 
would  contact  the  appropriate  bank 
regulatory  agency. 

In  addition,  the  proposed  rule  change 
will  amend  Rule  G-35.  Section  31(h),  to 
make  publicly  available  the  names  of 
arbitrators  on  all  customer  awards 
rendered  through  the  Board's  arbitration 
program  after  May  10, 1989." 

m.  Summary  of  Comments 

The  Commission  received  one 
comment  letter  relating  to  the  proposed 
rule  change.'  The  commenter  states  that 
his  company  collects  arbitration  awards 
and  that  they  obtain  information  on 
these  awards  through  the  Public  Awards 
Program  of  the  various  arbitration 
forums,  which  they  can  then  make 
available  to  people  who  seek 
information  about  past  arbitration 
awards.  The  commenter  states  that 
parties  and  counsel  seek  the  past  history 


of  arbitrators  that  are  appointed  to  hear 
their  caaes;  therefore,  they  need  to  know 
the  names  of  the  arbitrators  who 
decided  particular  awanls.  The 
commenter  states  that  the  NASD 
currently  makes  arbitrator  names  for 
public  arbitration  awards  publicly 
available  (and  do  so  retroactively  to  May 
10, 1989),  and  that  the  MSRB  is  the  only 
SRO  that  does  not  make  arbitrator 
names  publicly  available. 

The  commenter  wants  to  know 
whether  MSRB  cases  that  will  be 
arbitrated  by  the  NASD  will  be  made 
public,  along  with  the  names  of  the 
arbitrators.  The  commenter  requests  that 
the  MSRB  make  publicly  available  its 
public  arbitration  awards,  including  the 
arbitrator  names,  retroactively  to  May 
10, 1989  and  prospectively  in  the  future, 
so  that  the  NASD  %vill  be  able  to 
continue  its  practice  of  making  a  list  of 
arbitrators'  past  awards  to  parties  when 
they  appoint  arbitratoi*.     - 

-  ■    *         • 

IV.  Diacuasion 

The  Commission  finds  that  the      « 
proposed  rule  change  is  consistent  with 
Sections  15B(b)(2)  (C)  and  (D)  of  the 
Act,  which  provide,  respectively,  that 
the  Board's  rules  be  designed,  in 
general,  to  protect  investors  and  the 
public  interest,  and,  if  the  Board  deems 
appropriate,  provide  for  the  arbitration 
of  claims,  disputes,  and  controversies 
relating  to  transactions  in  municipal 
securities  because  the  proposed  rule 
change  ensures  that  there  is  a  fair 
arbitration  fonun  available  for  all  MSRB 
arbitration  claims." 

The  Commission  believes  that  it  is 
consistent  with  the  Act  to  allow  the 
MSRB  to  send  its  arbitration  cases  to  the 
NASD  for  arbitiadon,  in  part  because 
the  Board  believes  its  declining  caseload 
makes  it  difficult  to  justify  the  cost  of 
continuing  to  operate  its  own  arbitration 
program."  The  Commission  also 


*  See  Aaandment  Na  2.  tupm  oola  4. 
'  See  supra  note  3. 


*In  approving  this  rule,  the  Commisaioo  nolea 
that  it  has  considered  the  propoaed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C  78c(f). 

*  According  to  tlM  Board,  its  caseload  grew 
aleadily  for  a  time:  for  example,  21  cases  were 
received  in  1980,  82  in  1986,  and  115  in  1986. 
Between  1978  and  1993,  the  NASD  automatically 
tratuierred  to  the  Board's  arbitration  program  any 
claims  received  involving  municipal  securities,  and 
until  appiannalaly  1993  the  majority  of  the 
Board's  caiM  IMM  received  in  this  mannef .  The 
NASD  also  transflBrred  cases  (other  than  those 
involving  municipal  securities)  (o  other  self- 
regulatory  organizations  ("SROa  ").  such  a*  the  New 
York  Stock  Exchange  and  ihe  American  Stock 
Exchange,  if  the  particular  claim  aroae  out  of  a 
tranaaction  indhal  SRO's  market.  In  1993,  the' 
NASD  aaaacUd  ila  arbitration  code  to  require  a 
cuatoaMr*a  cmmmM  before  it  could  transfer  a  caae 
to  anoUiOT  SRO.  The  practical  effect  of  this 
amendment  has  been  to  virtually  halt  the  transfer 
of  municipal  cases  to  the  Board's  arbitration 
program  because  customers  chooae  to  remain  at  the 
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believes  that  procedurally  the  pn^wsed 
rule  change  should  adequately  ensure 
that  all  arbitration  cases  that  would  be 
subject  to  the  MSRB  arbitration  process 
will  be  provided  for  under  the  NASD's 
arbitration  program.  Those  MSRB 
members  who  are  also  NASD  members, 
or  members  of  another  SRO  with  an 
arbitration  forum,  nvill  be  able  to  use 
that  SRO's  arbitration  forum.'"  Those 
MSRB  members  who  are  not  also 
members  of  another  SRO  (the  bank 
dealers)  will  now  be  deemed 
"members"  of  the  NASD  for  purposes  of 
arbitrating  claims  involving  the 
municipal  securities  activities  of  bank 
dealers.  The  proposed  rule  change 
accomplishes  this  by  subjecting  every 
bank  dealer,  as  of  January  1. 1998.  to  the 
NASD's  Code  of  Arbitration  Procedure 
for  every  claim,  dispute  or  controversy 
arising  out  of  or  in  connection  with  the 
municipal  securities  activities  of  the 
bank  dealer  acting  in  its  capacity  as 
such.  In  addition,  the  proposed  rule 
change  requires  that  bank  dealers  abide 
by  the  NASD's  Code  just  as  if  they  were 
members  of  the  NASD  for  purposes  of 
arbitration. 

In  addition,  the  Commission  believes 
that  the  proposed  rule  change 
adequately  provides  for  the  enforcement 
of  amended  Board  Rule  G-35  because 
the  enforcement  mechanism  for  bank 
dealers  would  not  be  altered.  The  bank 
regulatory  agencies  *  *  would  continue  to 
be  responsible  for  the  inspection  and 
enforcement  of  bank  dealers'  municipal 
securities  activities,  including 
arbitration.  A  bank  dealer's  failure  to 
pay  an  arbitration  award  rendered 
pursuant  to  the  NASD's  Code  of 
Arbitration  Procedure  would  constitute 
a  violation  of  Board  Rule  G-35,  since  it 
is  that  rule,  as  amended,  that  subjects 
bank  dealers  to  the  NASD's  Code. 
Similarly,  a  bank  dealer's  refusal  to 
submit  to  arbitration  pursuant  to  the 
NASD's  Code  of  Arbitration  Procedure 
would  constitute  a  violation  of  Board 
Rule  G-35.  The  NASD  would  notify  the 
Board  of  any  such  violations  and  the 
Board,  in  turn,  would  contact  the 
appropriate  bank  r^ulatory  agency. 

Finally,  the  Board  provides  adequate 
measures  for  the  transition  from  the 


NASD.  Consequently,  the  Board's  caseload  has 
declined  dramatically  from  115  cases  received  in 
1986  to  10  cases  received  in  1996.  As  of  the  time 
of  the  filing  of  the  proposed  rule  change,  the  Board 
had  received  two  cases  in  1997. 

■"The  Commission  notes  that  if  another  SRO 
wanted  to  eliminate  its  arbitration  prt>gram  and 
send  its  cases  to  the  NASD,  it  would  be  required 
to  file  a  rule  filing  under  Section  19(b)  of  the  Act, 
and  the  Commission  would  independently  consider 
any  such  filing. 

■■  The  Office  of  Comptroller  of  the  Currency,  the 
Federal  Reserve  Board,  and  the  Federal  Deposit 
liuurance  Corporation. 


MSRB  arbitration  forum  to  the  NASD 
arbitration  forum.  Even  though  the 
Board  wUl  no  longer  accept  any  new 
claims  filed  with  its  arbitration  program 
after  January  1, 1998,  it  will  continue  to 
operate  its  program  in  order  to 
administer  its  current,  open  cases  and 
any  new  claims  received  prior  to 
January  1, 1998.  The  Board  will  then 
discontinue  its  arbitration  program 
when  all  such  cases  have  been  closed. '^ 
The  Commission  notes  that  the  MSRB 
stated  that  the  Board  will  cover  any 
costs  associated  with  the  NASD 
arbitrating  cases  involving  the  bank 
dealers  that  are  not  covered  by  the  fees 
bank  dealers  will  pay  as  parties  to  an 
arbitration  proceeding,  imtil  such  time 
as  the  NASD  receives  approval  to 
amend  its  fees  to  cover  such  costs.  As 
members  of  the  NASD  for  arbitration 
purposes,  bank  dealers  will  pay  the 
same  arbitration  fees  as  NASD  members. 
The  NASD  has  also  stated  that  if  the 
number  of  cases  received  from  the 
MSRB  were  to  increase  substantially, 

the  NASD  would  want  to  revisit  the  fiae 
issue. '3 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically. 
Amendment  No.  2  is  responsive  to  the 
commenter's  request  that  the  Board 
publicly  disclose  the  names  of 
arbitrators  on  all  Customer-related 
awards  rendered  after  May  10. 1989  by 
amending  Rule  G-35  to  make  those 
names  publicly  available.  This 
amendment  should  help  facilitate  the 
NASD's  administration  of  municipal 
securities  arbitration  claims,  and  will 
allow  the  public  to  receive  more 
acciuate  and  complete  information  on 
an  arbitrator's  past  arbitration  activities, 
where  an  arbitrator  appointed  in  a  case 
has  previously  served  as  an  arbitrator  in 
the  Board's  program  but  has  never 
served  as  an  NASD  arbitrator. 
Accordingly,  the  Commission  believes 
that  it  is  consistent  with  Section  15B  of 
the  Act  to  approve  Amendment  No.  2  to 
the  proposal  on  an  accelerated  basis. 


"The  Commission  notes  that  the  Board  has 
stated  that  at  that  time  it  will  submit  a  filing  to  the 
Commission  to  delete  sections  1  through  36  of  Rule 
G-3S.  as  well  as  new  Section  37,  and  to  rescind 
Rule  A-16  on  arbitration  fees  and  deposits. 

■^The  Commission  notes  that  if  the  NASD  were 
to  file  a  proposed  rule  change  to  amend  fees  that 
apply  to  its  members,  and  that  also  apply  to  the 
bank  dealers,  it  would  be  able  to  file  tliat  change 
under  Section  19(b)(3KA)  of  the  Act.  if  it  otherwise 
met  the  criteria.  However,  if  the  NASD  were  to  file 
a  proposed  rule  change  that  only  affected  fees  for 
the  bank  dealers,  that  change  would  have  to  be  filed 
under  Section  19(b)(2)  of  the  Act  so  that  the  bank 
dealers  would  have  adequate  notice  and  time  to 
comment  on  the  proposal. 


Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2  to  the  rule  proposal.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.a 
20549.  Copies  of  the  submission,  aU 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  i:opying  at 
the  principal  office  of  the  MSRB.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-97-4  and  should  be 
submitted  by  December  29, 1997. 

V.  CondusioB 

It  is  therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'*  that  the 
proposed  rule  change  (SR-MSRB-Q7- 
04).  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  97-31874  Filed  12-4-97;  8:45  am] 
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Psaisrt,  lT>c.  Relating  to  Computer 
Assisted  Execution  Service  artd 
Intermarket  Trading  System/Computer 
Assisted  Execution  Sendee  r 


November  25, 1097. 

Pursuant  to  Sectiotf  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),'  notice  is 
hereby  given  that  on  November  10, 
1997,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  (» 


"  15  U.S.C  78s(bM2). 

» 17  CFR  200.30-3(aX12). 

•§15U.S.C.  78s(b)(l). 
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"CommiHion")  the  proposed  rule 
change  as  described  in  Items  I.  D,  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  November  21, 1997, 
the  Association  submitted  to  the 
Commission  an  amendment  to  the 
proposed  rule  changes. '  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Kegulatory  Organisation'i 
Statement  of  the  Terma  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  Section  19(bMl)  of  the 
Exchange  Act.  the  NASD,  through  its 
wholly-owned  subsidiary,  Nasdaq,  is 
herewith  filing  a  proposed  rule  change 
to  amend  the  Computer  Assisted 
Execution  Service  ("CAES)  and 
Intermarket  Trading  System/Computer 
Assisted  Execution  Service  ("ITS/ 
CAES")  fee  structure  from  a  per  share 
fee  to  per  trade  fee.  Below  is  the  text  of 
the  proposed  rule  change.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets. 
•        *        •        •        * 

7010.  System  Service 

(a)-(c)  No  change. 

(d)  Computer  Ajtsisted  Execution 
Service. 

The  charges  to  be  paid  by  members 
receiving  the  Computer  Assisted 
Execution  Service  (CAES)  shall  consist 
of  a  fixed  service  charge  and  a  per 
[share]  trade  transaction  charge 
(applicable  to  the  market-maker  side  of 
a  transactional!  plus  equipment  related 
charges. 

(1)  Service  Charges 

$100  per  month  for  each  market 
maker  terminal  receiving  CAES. 

(2)  Transaction  Charges 

(A)  ($.005  per  share]  As  of  November 
1.  1997.  $0.50  per  execution  shall  be 
paid  by  (the  member  which  recei^  an 
order  executed  through  CAES  to  buy  or 


*SSm  Lattar  from  Robert  Ab«r.  Vice  Praiident 
and  OHMral  Couiual.  Offica  of  General  Counial. 
TIm  Naadaq  Slock  MadtH.  Inc.  ("Nawlaq").  to 
Katbafina  England.  Aaaiatant  Director.  Diviaioo  of 
Markal  Ragulation.  SEC.  dated  November  21. 1M7 
{"Ammmtrnteat  No.  1").  Xka  amendment  adds 
laaguapa  to  Iha  aotica  antlaining  that  one  of  the 
pufpoaaaofthapwpeaaarule  i«  to  craate  a  per 
trawaction  fee  itructure  thai  is  fairer  to  mariLat 
■Mttars  who.  under  the  Order  Display  Rules,  are 
required  lo  display  interest  that  may  not  be  thair 
own.  The  amendment  also  clahries  that  the 
pwipiwd  rule  is  impoaiag  a  MM*  foe  on  order  entry 
InM.  TIm  filing  of  an  aaNodaMnt  to  a  propoaad 
rule  change  filed  under  Section  19(bN3MA)  of  the 
Act  and  Rule  19b— 4(e)  thereunder  results  in  a 
naaNing  of  the  60  day  period  during  which  the 
Coaimission  summarily  may  abrogate  the  change  in 
the  self-regulatory  organization's  rulaa.  See  IS 
use.  78»(b)(3)(C). 


sell  a  Nasdaq  Stock  Market  or  listed 
security]  any  CAES  market  maker  that 
executes  a  CAES  order  or  any  part  of  a 
CAES  order. 

(B)  As  offanuary  1,  1998,  $0.50  per 
execution  shall  be  paid  by  any  order 
entry  firm  or  CAES  market  maker  that 
enters  an  order  into  CAES  that  is 
executed  in  whole  or  in  part, 

[(B)]  (C)  ($.005  per  share]  As  of 
November  J,  1997,  $1.00  per 
commitment  shall  be  paid  by^the]  any 
member  which  sends  or  receires  a 
commitment  through  the  ITSAHAES 
linkage  to  buy  or  sell  a  listed  seciuity 
that  is  executed  in  whole  or  in  part. 

(e)-(n)  No  Change. 

n.  Seif-Regnlatory  Oiganisatkm'a 


Statement  of  the  Purpoee  oC 
Statutory  Basis  Car,  die  Propoeed  Rnle 

f!h*wf|it 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of  an 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  change  the  CAES  and  ITS/ 
CAES  fee  structure  from  a  per  share  fee 
to  a  per  trade  fee.  Presently,  there  is  a 
$0,005  per  share  fee  (no  maximum) 
assessed  on  Consolidated  Quote  Service 
("CQS")  market  makers  >  Cor  trades 
executed  through  CAES  (no  charge  on 
order  entry  firms)  and  a  $0,005  per 
share  fee  (no  maximum)  assessed  on 
CQS  market  makers  for  commitments  to 
trade  sent  through  the  ITS/CAES 
linkage.  Because  CQS  market  makers  are 
now  obligated  under  the  SEC's  Limit 
Order  Display  Rule  to  display 
individual  limit  orders  up  to  9,900 
shares  and  aggregate  all  "displayable" 
limit  orders  at  the  same  price  level, 
however,  Nasdaq  believes  it  is  now 
appropriate  to  assess  CAES  and  ITS/ 
CAES  fees  on  a  per  trade  basis.  Since 
the  order  sizes  now  displayable  under 


the  new  rule  may  not  represent  a  market 
makm's  exclusive  pnoprietary  interest, 
Nasdaq  believes  that  a  fee  structiire 
based  on  a  per  share  calculation  is  no 
longer  the  fairest  or  best  means  to  assess 
CAES  and  ITS/CAES  fees. 

Nasdaq  notes  that  other  fees 
applic:able  to  Nasdaq  market 
participants  are  assessed  on  a  per  trade 
basis,  e.g..  the  present  SelectNet  fee  is 
$2.50  per  side  of  each  transaction,*  and 
the  fee  for  the  Small  Order  Execution 
System  ("SOES")  is  50  cents  for  each 
order  entered  by  an  order  entry  firm  or 
market  maknr,  and  50  cents  for  each 
execution  by  a  market  maker.  The 
current  CAES  and  ITS/CAES  per  share 
fise  structure,  however,  does  not  provide 
for  any  upper  limit  on  foes. 

Presently,  the  average  CAES  fise  per 
trade  using  a  per  share  calculation  is 
$7.97.  Nasdaq  believes  that  adoption  of 
the  proposed  per  trade  fee  structure  for 
CAES  and  ITS/CAES  will  result  in  an 
overall  reduction  of  fees  and  establish  a 
more  consistent  fee  structure  for  all 
Nasdaq  execution  and  order  routing 
systems.' 

2.  SUtutoiy  Basis 

The  proposed  rule  change  is 
consistent  with  Section  15A(b)(5)  of  the 
Act*  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 
operates  or  controls. 

New  per  trade  fees  established  by 
parapaphs  (A)  and  (C)  of  the  rule  will 
be  effective  November  1, 1997.  The  fees, 
established  by  paragraph  (B)  will 
become  efCactive  on  January  1, 1998  to 
allow  ITS/CAES  users  adequate  time  to 
prepare  for  the  implementation  of  these 
charges  as  wrell  as  allow  Nasdaq  to 
establish  appropriate  billing  procedures. 

B.  Self-Regulatory  Orgaruxation's 
Statement  on  Burden  on  Competition 

The  Association  does  not  believe  that 
the  proposed  rule  change  mil  impose 
any  inappropriate  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act 


*  A  OQS  market  maker  U  a  dealer  that,  with 
rasped  to  s  reported  security,  holds  itself  out  as 
being  willing  to  buy  and  sell  such  security  (or  its 
own  account  on  a  regular  and  continuous  baaU 
otherwise  than  on  a  national  tacuritias  exchaoga  in 
I  of  laaa  than  Uock  aiza  and  that  ia 
iMtuch. 


*Thia  iaa  has  been  tampocaiily  reduced  lo  $1.25 
pat  side  through  December  31, 1097.  See  Exchange 
Act  Release  No.  39248  (October  16.  1997).  62  i^i 
53296  (October  23.  1997). 

^Through  paragraph  (B)  of  the  proposed  lula 
twipoaaa  a  new  fee  on  order  entry  firms,  Nasdaq 
baUafvaa  that  such  a  fee  is  necessary  to  more 
equitably  distribute  transaction  coats. 

•.15  U.S.C  7«o-3(bX5). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the. 
Proposed  Rule  Change  Received  From  . 
Members,  PaiticipaaiSr  or-Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EflectiTeneea  of  &e 
Propoeed  Rule  Chaage  and  Timing  for 
Cmnmission  Action 

The  proposed  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereimder.  in  that  the 
proposal  establishes  or  changes  a  due, 
fee,  or  other  charge.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  piuposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-^ASD-97-82  and  should  be 
submitted  by  December  29, 1997. 

For  tlM  CommiMion,  by  the  Division  of 
Maricet  Regulatioo.  punuant  to  delegated 
authority.' 

Margaret  H.  McFariand. 

Deputy  Seaetaty. 

[FR  Doc.  97-31843  Filed  12-4-97;  8:4S  am) 
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S«lf-Regulatory  Organiiations:  Ordwr 
Approving  Proposed  Rule  Ctningr  by 
National  Asoodallon  of  SectirittM 
Daalars  Inc.  Relating  to  the  Electronic 
DolhMry  of  Information  Botvvoen 
Mambars  and  Thair  Cuatomarg 

November  25, 1997. 
I.  Introduction 

On  July  30, 1997,^  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  submitted 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  2  and  Rule  19b-4  thereunder ,>  a 
proposed  rule  change  setting  forth  the 
policy  of  NASD  Regulation,  Inc. 
("NASD  RegulaUon"  of  "NASDR") 
regarding  electronic  delivery  of 
information  between  members  and  their 
customers.  A  notice  of  the  proposed  rule 
change  appeared  in  the  Federal  Register 
on  September  11, 1997.*  The 
Commission  received  one  comment 
letter  addressing  the  proposed  rule  - 
change.'  This  order  approves  the 
proposed  rule  change. 

n.  Description  of  Proposal 

The  Association  filed  with  the 
Commission  a  Notice  of  Members 
("NTM")  which  establu)ies  the 
NASDR's  policy  regarding  electronic 
delivery  of  information  between 
members  and  their  customers.  The 
NASDR  policy  will  allow  members  to 
use  electronic  media  to  electronically 
transmit  dcxruments  that  they  are 
required  or  permitted  to  furnish  to 
customers  under  Association  rules  and 
to  receive  electronic  cximmunications 
from  customers.  The  NTM  states  that 
use  of  electronic  media  is  permitted 
provided  members  comply  with  certain 
guidelines  outlined  in  Commission 


'  17  CFK  200.3O-3(aXl2)  (1989). 


<  On  August  27. 1997.  the  NASD  amended  the 
exhibit  attached  to  the  rule  filing.  See  letter  from 
Mary  N.  Revell.  Associate  General  Counsel.  NASD 
Regulation.  Inc.,  to  KathetiiM  A.  England,  Aaaiatant 
Director,  Division  of  Market  Regulation.  SEC.  dated 
August  26, 1997. 

MS  U.S.C  7BMbXl). 

*17CFR240.19b-t. 

*  Securities  Exchange  Act  Releaae  No.  39025 
(September  5. 1997);  62  FR  47656. 

*  Letter  from  Joaeph  P.  Savage.  Asaiatanl  Counaei. 
Investment  Company  Institute,  to  Jonathan  G.  Katz, 
Secretary,  SEC.  dated  October  2. 1997  ("IQ  Letter"). 


Release  Nos.  34-37182"  and  33-7239.' 
In  these  releases,  the  Commission, 
addresses  the  procaduial  aspects  oCJiasr 
broker-dealers  and  others  may  satisfy 
their  delivery  obligations  under  fedetal- 
securities  laws  by  using  electronic 
media  as  an  alternative  to  paper-based 
media  provided  that  they  comply  mth 
certain  prescribed  requirements. 

The  NTM  simunarizes  the 
Commission  procedures,  which  ndilieas. 
among  other  things,  content,  notice, 
access,  evidence  to  show  delivery,  and 
communication  of  personal  financial 
information,  and  consent.  The  NTM  also 
lists  current  Association  ndes  that 
require  or  permit  communications 
between  members  and  their  customers 
for  which  electronic  delivery  may  be 
used  in  accordance  writh  the  stmidards 
contained  in  the  (Commission  releases. 
The  policy  established  in  the  NTM  will 
also  apply  to  a  new  rule  or  an 
amendment  to  an  existing  nde  that 
requires  or  permits  communications 
between  members  and  their  customers 
unless  NASDR  specifies  otherwise  at  the 
time  of  adoption  of  the  rule  or 
amendment 

m.  Summary  of  Comments 

The  C^ommission  received  one 
comment  letter  addressing  this 
proposal."  While  the  ICI  Letter  generally 
supports  the  NASDR's  NTM,  it 
recommends  certain  additions  to  the  list 
of  NASD  rules  contained  in  the  NTM,* 
and  responds  to  a  request  for  cranment 
issued  in  the  notice.  i** 

The  additional  rules  that  Id  believee 
should  be  added  to  the  list  of  NASD 
rules  contained  in  the  NTM  are:  Rule 
2210  (d)  and  (f);  IM-2210-3;  Rule 
2830(d):  Rule  2830(k)(7);  Rule 
2830(1)(1)(C);  and  Rule  3010(gH2).>i  IQ 
believes  that  Rules  2210(d),  2210(f)  and 
IM-2210-3.  which  outline  standards  for 
when  members  communicate  with  the 
public,  should  be  included  to  confirm 
that  their  disclosure  and  other 
requirements  may  be  satisfied  using 
electronic  media  where  the 
conununication  itself  is  made  through 


•  See.  SecuriaH  Exdnaga  Act  Ralaase  No.  37182. 
May  9.  1996,  61  FR  24644.  May  15.  1996. 
(Commission's  interpretation  concerning  the 
delivery  of  information  through  electronic  media  in 
satisfaction  of  broker-dealer  and  tranafar  agent 
caquirements  to  deliver  information  under  the  Ad 
and  the  rules  thereunder). 

'  See,  Securities  Act  Release  No.  7233.  Oct  6. 
1995: 60  FR  53458,  Oct.  13, 1995,  (Cmnmiaaioo's 
interpretation  concerning  the  use  of  eiectronic 
media  as  a  means  of  delivering  information 
required  lo  ba  disseminated  pursuant  to  the 
Sacuritias  Act  of  1 933.  the  Securities  Fimhaiy  Act 
of  1934.  and  the  Investment  Company  Act  of  1940). 

*  See  supra  note  5. 
•la  Latter  at  pp.  2-3. 

'o  See  $upra  note  4.  at  p.  47659.  a.6. 
>>  la  Lattar.  p.  3. 
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electronic  media.*'  Rule  2830  applies  to 
the  activities  of  members  in  connection 
with  investment  company  securities.  ^^ 
ICI  notes  that  Rules  2830(d).  2830(k)(7), 
and  2830(1)(1)(C).  which  apply  to  sales 
cbai'ges.  execution  of  investment 
company  portfolio  transactions,  and 
dealer  concessions,  respectively,  should 
be  included  in  the  NTM  to  confirm  that 
electronic  disclosure  meets  the 
requirements  in  these  rules  in  the  case 
of  a  prospectus  that  is  delivered 
electronically.!'*  Concerning  Rule 
3010(gK2),  which  defines  the  term 
"branch  ofBce,"  ICI  believes  that  the 
NTM  should  clarify  the  requirements  of 
the  rule  may  be  satisfied  through 
^ectronic  delivery  of  sales  material.** 

In  its  response,  the  NASDR  does  not 
agree  that  these  rules  should  be  added 
to  the  NTM.»«  According  to  the  NASDR. 
"th«  rules  the  ICI  suggests  adding  to  the 
NTM  do  not  specifically  address  the 
delivery  of  information  between  broker/ 
dealers  and  customers,  but  instead 
concern  substantive  obligations  that 
arise  under  NASD  rules  regardless  of 
whether  information  is  submitted  In 
electronic  or  non-electronic  fbnn."  " 
Notwithstanding  its  decision  to  exclude 
the  rules  from  the  NTM.  the  NASDR 
agrees  that  the  disclosure  requirements 
of  Rules  2210(d),  2210(f),  IM-2210-3, 
and  3010(gK2)  may  be  satisfied  using 
electronic  media  where  the 
communication  itself  is  made 
electronically. <*  The  NASDR  also  agrees 
that  the  disclosure  requirements  of 
Rules  2830(d).  2830(d)(4).  2830(kM7), 
and  2830(1)(1KC)  may  be  met  if  the 
prospectus  is  electronically  delivered.*' 

In  the  notice,  the  Commission 
requested  comment  on  what  types  of 
security  measures  broker-dea^rs 
employ  or  will  employ  to  reasonably 
assure  themselves  that  the  responses 
they  receive  electronically  from 
customers  are  authentic.'"  According  to 
ICI.  while  no  fbnnal  survey  of  its 
membership  was  conducted,  one 
member  has  indicated  that  it  requires 
each  customer  who  wishes  to 
communicate  electronically  regarding 
his  or  her  securities  accotmt,  provide 
his  or  her  social  seciirity  number, 
customer  account  number,  and  pefeooal 


>»irf. 

»  Sm  NASD  Mwiiial.  Cottduct  Rulw.  Ruk  2930. 
p.  4621. 
"KlLmm.p.X 
»»W 

••  Uttar  Iron  Maiy  N.  Ravril,  AancMl*  G«Mrai 
CaunMl.  NASD  Regulation.  Inc..  to  KMlMriiM 
Eaglaiid.  AMistant  Director.  SEC  dMMl  Mii¥wnh»i 
13.  Itt7  I'-NASOR  Lottw").  p.  2. 

>'M.atp.  2. 

**U.  at  pp.  2-a. 
**S««  tupra  not*  ia 


identification  number  before  electronic 
access  to  the  account  will  be  allowed.'* 
For  certain  institutional  clients,  another 
member  uses  a  security  system  which 
includes  encryption  techjoology  and  a 
password  requirement'' 

The  Commission  reiterates  its  concern 
that  adequate  security  measures  must  be 
implemented  by  members  to  protect 
customers'  personal  financial 
information  and  tg  prevent 
unauthorized  transactions  when 
"receiving"  or  "obtaining"  electronic 
responses  from  their  customers.  The 
Commission  recognizes  that  the  security 
measures  instituted  will  vary  depending 
on  the  computer's  hardware  and 
software  capabilities,  as  well  as,  on  the 
information  being  sent  or  received. 
However,  an  effort  should  be  made  to 
secure  customers'  information,  as  the 
two  ICI  members  have  done,  by 
developing  procedures  and  improving 
technology,  when  feasible. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  promulgated 
thereunder.  Specincally,  the 
Coounission  believes  that  approval  of 
the  proposed  rule  change  is  consistent 
with  Section  15A(bM6) "  of  the  Act'* 
Pursuant  to  Section  15A(bM6).  the 
proposed  rule  change  benefits  the 
public,  because  it  not  only  allows 
customers  easy  and  efficient  access  to 
account  information,  but  also  requires 
an  evaluation  of  systems  and  procedures 
by  members  to  ensure  that  the  privacy 
of  personal  information  is  maintained. 
In  using  the  Commission's  releases  as  a 
guide,"  the  Association  has  established 
a  uniform  policy  concerning  electronic 
delivery  of  information  which  should 
allow  members  and  member 
organizations  to  satisfy  their  delivery 
obligations  under  the  fsderal  securities 
laws  and  the  Association's  rules.  This 
uniform  policy  should  simplify 
compliance  by  members  arid  member 
organizations  and  aid  the  Association  in 
moniloring  the  same. 

For  the  above  reasons,  the 
Commission  believes  that  the  propeoad  . 
rule  change  is  consistent  with  the 


"  n  LMtar  al  p.  2. 
"W. 

»Sactioo  lSA(b)(e)rM|uirwllMl 
daMnnuM  thai  an  AmocMIhi's  i 
to  praveni  fraudutoat  ads  aad  practioaa,  to  | 
i«Mt  and  aquitabto  priadplaa  oTlmla.  and.  io 
fa«aral.  to  prolscl  iapwtim  and  tka  public  intaraat. 
I  3<n  of  tlM  Act,  tka 
I  tlM  propoaad  rula't 
,  coaapatition.  and  capital 
lSU.S.Cf7Sc4f). 
*Sw  tupn  Dolaa  6  aad  7. 


provisions  of  the  Act,  and  in  particular 
with  Section  15A(b)(6). 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'*  that  the 
proposed  rule  change  (SR-NASD-97- 
57)  be,  and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaral  H.  McFarfamd. 
Deputy  Secretary. 
[FR  Doc.  97-31844  Filed  12-4-97;  8:45  am) 
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Novembar  26. 1997. 

Pursuant  to  Section  19(bXl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
September  12, 1907,  as  amended  on 
November  17, 1997.'  NASD  Regulation, 
Inc.  ("NASD  Regulation")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
Rule  change  as  described  in  Items  I,  n, 
and  in  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  Rule 
change  from  interested  persons. 

I.  SelMagalalory 
:oftkeT( 
I  Rule 


NASD  Regulation  is  proposing  to 
amend  National  Association  of 
SecuriUes  Dealers,  Inc.  ("NASD"  or 
"Association")  Rule  3010  to  require  tape 
recording  of  conversations  where 
members  hire  more  than  a  specified 
percentage  of  registered  persons  from 
certain  firms  that  have  been  expelled  or 


»lSU.S.C78a(bX2). 

"M  CFR  2e0.30-3(aXl2). 

'lSU.S.Cf7Sa(bXl). 

>Oa  Mnvwriiw  17.  Ite7.  NASD  R^ulatioa  fUmi 
AwandiaBt  No.  1  with  tha  Cooaoiiiadoti.  In 
AflModBaat  No.  1.  tba  NASD  clarifiad  that  firma 
will  ba  raquirad  to  eatabliah  procediuaa  raquiivd  by 
tba  Rule  wb«n  eithar  inionnation  auppiiad  by 
NASD  Ragulatioo  or  tha  flm'i  actual  knowMga 
iadiclaa  tlM  it  ia  the  aubfact  of  tba  Rule,  and 
addad  a  oaw  proviaioa  dafimiag  the  tana, 
"lagiatarad  pataon."  and  aoviag  the  definition  of 
a  "diaciplinad  firm"  lo  a  diffarant  location  in  the 
Rule  lor  aaae  of  rafatance.  See  Letter  from  Mary  N. 
Ravell.  Asaociale  General  Counael.  NASD,  lo 
Katharine  A.  England,  Asaittant  Director.  Office  of 
Market  Suparvtaioo,  DiviaiOD  of  Market  Regulation 
(Novmnber  17, 1997). 


that  have  had  their  broker/dealer 
registrations  revoked  for  egregious 
violations  of  sales  practice  RijJes.  The 
proposed  Rule  change  also  includes  a 
conforming  Rule  change  to  Rule  9610. 
Below  is  the  text  of  the  proposed  Rule 
change.  Proposed  new  language  is  in 
italics. 

Cowlnct  Knles 

Kale  3010.  Saperrision 

(a)  No  change 
(b)Writ 


Federal  Register  /  Vol.  62,  No.  234  /  Friday.  December  5.  1997  /  Notices 


64423 


(1)  Each  member  shall  establish, 
maintain,  and  enforce  written 
procedures  to  supervise  the  types  of 
business  in  which  it  engages  and  to 
supervise  the  activities  of  registered 
representatives  and  associated  perscms 
that  are  reasonably  designed  to  achieve 
compliance  with  applicable  securities 
laws  and  regulations,  and  tvith  the 
applicable  rules  of  this  Association. 

(2)  Tape  recording  of  conversations 
(i)  Each  member  that  either  is  notified 

by  NASD  Regulation  or  othermae  has 
actual  knowledge  that  it  meets  one  of 
the  criteria  in  paragraph  (bX2Xviii) 
relating  to  the  employment  history  of  its 
registered  persons  at  a  Disciplined  Firm 
as  defined  in  paragraph  (bX2Xx).  shall 
establish,  maintain,  and  enforce  special 
written  procedures  for  supervising  the 
,   telemarketing  activities  of  all  of  its 
registered  representatives. 

(ii)  ne  member  must  establish  the 
supervisory  procedures  required  by  this 
paragraph  within  30  days  of  receiving 
notice  fiom  NASD  Regulation  or 
obtaining  actual  knowledge  that  it  is 
ful^ect  to  the  provisions  of  this 
paragraph. 

(Hi)  77»e  procedures  required  by  this 
paragraph  shall  include  tape-recording 
■  all  telephone  conversations  between  the 
member's  registered  representatives  and 
both  existing  and  potential  customers. 

(iv)  The  member  shall  establish 
reasonable  procedures  for  reviewing  the 
tape  recordings  made  pursuant  to  the 
requirements  of  this  paragraph  to 
ensure  compliance  with  applicable 
securities  laws  and  regulations  and 
applicable  rules  of  this  Association.  The 
procedures  must  be  appropriate  for  the 
member's  business,  size,  structure,  and 
customers. 

(v)  All  tape  recordings  made  pursuant 
to  the  requirements  of  this  paragiaph 
shall  be  retained  for  a  period  of  not  less 
than  three  years  from  the  date  the  tape 
was  created,  the  first  two  years  in  an 
easily  accessible  place.  Each  member 
shall  catalog  the  retained  tapes  by 
registered  representative  and  date. 

(ri)  Such  procedures  shall  be 
maintained  for  a  period  of  two  years 


from  the  date  that  the  member 
establishes  the  procedures  required  by 
the  provisions  of  this  paragraph. 

(vii)  By  the  30th  day  of  the  month 
following  the  end  of  each  calendar 
quarter,  eachmember  firm  sub|ect to  the 
requirements  of  this  paragraph  shaU 
submit  to  the  Association  a  report  on 
the  member's  supervision  of  the 
.  telemarketing  activities  of  its  registered 
representatives. 

(viii)  The  following  members  shall  be 
required  to  adopt  special  supervisory 
procedures  over  the  tehmariceting 
activities  of  their  registered 
representatives: 

*  A  firm  with  at  hast  five  but  fewer 
thm  ten  r^stered  persons,  where  40% 
or  mme  of  its  registered  persons  have 
been  employed  by  (me  or  more 
Disciplined  Firms  within  the  last  two 
years; 

*  A  firm  with  at  least  ten  but  fewer 
then  twenty  registered  persons,  where 
four  or  more  of  its  registered  persons 
have  been  employed  by  one  or  more 
Disciplined  Firms  within  the  kist  two 
years; 

*  A  firm  with  at  least  twenty 
registered  persons,  where  20%  or  more 
of  its  registered  persons  have  been 
employed  by  one  or  more  Disciplined 
Firms  within  the  hut  two  years.  \ 

(ix)  For  purposes  of  this  Rule,  the  term 
"registered  person  "  means  any  person 
registered  with  the  Association  as  a 
representative,  principal,  or  assistant 
representative  pursuant  to  Rule  1020. 
1030.  1040.  and  1110  Series. 

(x)  For  purposes  of  this  Rule,  the  term 
"disciplined  firm  "  means  a  member 
that,  in  connection  with  sales  practices 
involving  the  officer,  purchase,  or  sale 
of  any  security,  has  been  expelled  from 
membership  or  participation  in  any 
securities  industry  self-regulatory 
organization  or  its  stAject  to  an  order  of 
the  Securities  and  Exchange  , 
Commission  revoking  its  reffstration  as 
a  broker/ dealer. 

(jd)  Pursuant  to  the  Rale  96O0  Series, 
the  Association  may  exempt  any 
member  from  the  requiresnents  of  this 
paragraph  unconditionally  or  on 
specified  terms  and  conditions  upon  a 
satisfrictory  showing  tAat  the  member's 
supervisory  procedures  ensure 
compliance  with  applicable  securities 
laws  and  regulations  and  applicable 
rules  of  the  AssocitUion. 

(3)  The  member's  written  supervisory 
procedures  shall  set  forth  the 
supervisory  system  estri>lished  by  the 
member  pursuant  to  Rule  3010(a)  above, 
and  shall  include  the  titles,  registration 
status  and  locations  of  the  retjuired 
supervisory  perscmoel  and  die 


responsibilities  of  each  supervisory 
person  as  these  relate  to  the  types  of 
business  engaged  in,  applicaUe 
securities  laws  and  ragidations.  and  the 
ndes  of  this  Association.  The  member 
shall  maintain  on  an  internal  record  the 
names  of  all  persons  vi^o  are  designated 
as  supervisory  personnel  and  the  dates 
for  which  sudi  designation  is  or  was 
efEsctive.  Such  record  shall  be  preserved 
by  the  member  for  a  period  of  not  less 
than  throe  years,  the  first  two  years  in 
an  easily  accessiUe  place. 

(4)  A  copy  of  OMmbor's  ivrittan 
supervisory  procedures,  or  the  relevant 
portions  thereof,  shall  be  kept  and 
maintained  in  each  OSJ  and  at  euji 
location  whne  supervisory  activities  are 
conducted  on  behalf  of  the  member. 
Each  member  shall  amend  its  written 
supervisory  procedures  »b  appropriate 
wiihin  a  reasonable  time  after  chai^^ 
occur  in  applicable  securities  laws  and 
regulations  including  the  rules  of  this 
Association,  and  as  chaages  occur  in  its 
supovisory  sjrstem,  and  each  member 
shall  be  responsible  for  communicating 
amendments  through  its  organization. 

(c)  through  (f)  No  ( 

(g)DefiBttioM 


(1)  tiuough  (3)  No  change 

•        •        •        • 


Kola  MOO. 
Kale  0010. 


'ExmnptioBS 


(a)  File  With  Geaenl  Counael 

A  member  saakiBgnaB.exaiiq>tion  from 
Rule  1021, 1022.  M70.  2210,  2340. 
2520. 2710,  2720,  2010,  2S50.  2851, 
2860,  Interpretive  Material  2860-1, 
3010.  3350,  11870,  or  11900, 
Interpretive  Material  2110-1,  or  Rule  G- 
37  shall  file  a  writtaa  ^plication  mth 
die  Office  of  CeBotal  Counsel  of  NASD 
Regulation. 


n 

SKAtensBf  Os 
statutory 


Rule 


In  its  filing  wilk  tke  Coaunission. 
NASD  Reguiatiaa  imaksimd  statements 
concerning  the  putpam  of,  and  basis  for, 
the  proposed  Rule  chaage  and  discussed 
any  comments  it  laoaiiaad  on  the 
proposed  Rule  chaags.  Thm  text  of  tiiese 
statements  may  be  ■namiiiiiil  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulatkm  has  prepued 
summaries,  set  frntk  ia  Sections  A,  B, 
and  C  below,  of  dm  most  significant 
aspects  of  such  i 
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(A)  Self-Regulatory  Organuatkm'M 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Fropoaed  Rule 
Change 

Back^ound 

At  its  msetiiig  in  July  1996.  the  NASD 
Rasulation  Boanl  of  Dincton 
•uuKxized  the  staff  to  issue  a  Notice  to 
Membws  soUciting  comment  on 
propoMd  chugM  to  NASD  supervisory 
Rule  3010  to  requite  the  tape-recording 
of  telephone  conversations  of  ragisterad 
representatives  in  certain 
circumstances.  The  original  Rule  waa 
developed  both  to  respond  to  concerns 
expressed  in  the  foint  Aegu/atojy  SoJas 
Ptuctice  Sweep  ("Sweep")  Report* 
regarding  the  need  for  heightened 
supervision  of  certain  registered 
representatives  with  troubled  regulatory 
and  compliance  records  and  also  to 
address  tne  particular  problems  that 
occur  when  a  firm  hires  a  large  number 
of  individuals  who  formerly  worked  at 
a  firm  that  has  been  expelled  or  has  had 
its  registration  revoked  in  connection 
with  sales  practice  violations  (a 
"Disciplined  Firm")  where  they  were 
inadetfuately  supervised  and  trained. 

The  Sweep  was  an  initiative  involving 
the  stafb  of  the  NASD,  the  SEC.  the 
New  York  Stock  Exchange,  and 
representatives  of  the  North  American 
Securities  Administrators  Association 
(collectively,  the  "Working  Group")  to 
review  the  sales-practice  activitiea  of 
selected  registered  representatives  and 
the  hiring,  retention,  and  supervisory 
practices  of  the  brokerage  firms 
employing  them  in  order  to  identify 
poaaiUe  problem  registered 
rapraaaotatives,  review  their  sales 
practices,  and  asseM  whether  adequate 
hiring,  retention,  and  supervisory 
mechanisms  are  in  place.*  The  Sweep 
Report  was  released  on  March  18, 1996. 

One  of  the  key  findings  of  the  Sweep 
Report  was  that  soma  finns  are  willing 
to  employ  registered  representatives 
with  a  history  of  disciplinary  actions  or 
customer  complaints.  Based  on  this 
finding,  the  Working  Group  collectively 
recommended  that  firms  that  hire 
registered  raprssentatives  with  a  recant 
disciplinary  nistory  involving  sales 
practice  abuse  or  other  customer  harm 
shoiUd  implement  special  supervisory 
procedures  tailored  to  the  individual 
registered  representative,  which  include 


I  of  ilM  NASD.  Nm  Y«fk  Sloek 
Notth  Am«icwi  S«atfitlM 
AMociatioo.  Mid  lb*  OOg*  of 
latpactiooa  and 
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a  heightened  level  of  scrutiny  of  the 
registered  rapraaantative's  activitiea  by 
his  or  her  supervisor,  for  a  period  of 
time.'  The  Sweep  Report  recommended 
that,  if  firms  bil  to  establish  such 
special  supervisory  procedures,  the  self- 
regul«tory  ornnixations  ("SROs") 
should  consider  revising  their  rules  to 
specifically  require  that  registered 
representatives  witii  a  recent  history  ot 
discipliiuuy  actions  involving  sales 

Kractice  abuse  or  other  oistomar  harm 
B  placed  under  special  supervision  by 
the  firm  for  a  period  of  time. 

The  NASD  and  the  NYSE  have  issued 
a  memorandum  discussing  the  Sweep 
Report  and  providing  guidance  on 
actions  firms  could  take  to  provide 
heightened  supervision  of  problem  : 
legistflred  representatives.*  While  the 
special  procedures  designed  to  provide 
a  heightened  level  of  superviaion 
recommended  by  the  Sweep  Report  and 
described  in  the  NASD/NYSE 
memorandum  may  provide  adequate 
supervision  of  associated  persons  in 
moat  circumstances.  NASD  Regulation 
propoaea  to  adopt  specific  proosdures  in 
certain  situations  in  order  to  proride  the 
level  of  supervision  reqiiired  by  Rtde 
3010. 

NASD  Regulation  proposes  to  amend 
NASD  Rule  3010  to  require  firms  that 
hire  a  specified  number  of  individuala 
from  Disciplined  Firms  to  tape-record 
telephone  conversations  between  their 
registered  rapresentatives  and  existing 
and  potential  customers.  The  proposed 
Rule  would  apply  when  a  firm  hiiaa  a 
substantial  number  of  registered  persons 
from  a  firm  or  firms  that  have  been 
expeUed  or  had  their  registrations 
revoked  for  sales  practice  abuse.  The 
measures  described  by  tha  rule  aia 
designed  to  prevent  a  reoccurrence  of 
sales  practice  abuse  or  other  customer 
harm  that  caused  the  Disciplined  Firm 
to  be  expelled  or  have  its  registration 
revoked.  The  proposal  is  similar  to  an 
interpretation  adopted  by  the  National 
Futures  Association  ("NFA")  in  1993  to 
combat  abusive  cold  calling.'  The 
NFA's  interpretation  is  discussed  below. 

Notice  to  Members  96-69  and  Original 
Proposal 

Notice  to  Members  96-59  ("Notice  to 
Members"),  containing  the  origiiud 
proposed  Rule  ("original  propoaal"  or 
"original  Rule"),  was  issued  in 
September  1996.  The  reouirementa  of 
the  original  Rule  would  have  been 
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triggered  whenever  a  significant  portion 
of  a  member's  work  force  was 
comprised  of  associated  parsons  wha 
formerly  were  employed  by  a 
Disciplined  Fim  or  firms  or  when- tha. 
firm  itself  was  a  Disciplined  Firm.  The 
original  propoaal  defined  a  Disciplined 
Firm,  for  purposes  of  the  Rule,  as  one 
that  had  been  disciplined  (i.e..  axpeUad, 
suspended,  or  enjoined)  by  a  regulatory 
entity,  an  SRO,  or  a  court  within  the 
previous  five  years  for  telemarketiiig  or 
sales-practice  abuses  in  connection  with 
the  solicitation,  oSor,  ot  sale  of 
seouities. 

Under  the  original  proposal  aa 
described  in  the  Notice  to  Members,  if 
mora  than  20  percent  of  a  member'a 
sales  force  of  asaodatad  persons 
previously  were  employed  by  a 
Diaciplined  Firm,  the  member  nvould 
have  been  required  to  adopt  special 
written  procedures  to  supervise  the 
telemarketing  activities  of  its  aasociated 
persons.  Firms  that  were  themaalves 
Disciplined  Firms  also  would  have  been 
required  to  adopt  these  procedures.  The 
procedures  would  have  required,  at  a 
minimum,  that  the  employer  member' 
tape  record  all  telephone  conversations 
between  all  of  its  associated  persons  and 
both  existing  and  potential  customers, 
and  maintain  these  procedures  for  two 
years.  For  each  firm  that  was  itself  a 
Disciplined  Firm,  at  the  end  of  the  two- 
year  period,  the  NASD  would  have 
conducted  an  evaluation  to  detarmina 
whether,  and  for  how  long,  the  firm 
would  continue  to  be  subject  to  the 
requirements  of  the  Rule.  The  Rule  also 
would  have  required  firms  subject  to  the 
taping  requirement  to  review  the  tapaa 
periodically  to  ensure  compliance  tinth 
securities  laws  and  NASD  rules,  to 
submit  reports  to  the  NASD  on  their 
supervision  of  telemarketing  activitiea, 
and' to  retain  and  index  the  tapes. 

Comments  and  Response 

Comments  on  the  proposed  Rule  were 
requested  by  October  31. 1996.  Of  the  42 
comments  received  in  responae  to  tha ... 
Notice  to  Members,  39  were  opposed  to 
the  proposal,  including  those  filed  by         ^ 
the  Securities  Industry  Association. 
Lehman  Brothers.  Merrill  Lynch, 
Morgan  Stanley,  and  Smith  Barney.' 


•NASD  RaguUUoo  rKsivwl  th«  ioUowiag 
rinwiim  laltan:  (1)  Vmm  from  Briui C 
Uatewood.  A.G.  Bdwwd*  a  Sons.  Inc. 
("Edwwdt").  ditmA  Octtimt  31.  t»86;  (2)  LMtar 
froa  KavlB  P.  How*.  A— ricii  Exprw*  Fioancial 
fuMaon  ("AEFA").  dMMl  Octobor  31. 1996:  (3) 
LaUar  boat  C.  ThocoM  Mitchatl.  Aurora  Inuiranca 
M>i  lanrttlaa  lac  ("Aurora"),  dated  Octobar  10. 
IMB:  (4)  liBtlar  (Kmb  )arome  Soydar.  Barin|loa 
Capital  Group.  UP.  ("Bariogtoo").  datad  Octobar  23. 
IMS:  (S)  Lan«r  from  Laslia  D.  Smith.  Barthal  Fishar 
Coaipany  ("Barthal").  datad  Octobar  25. 19M:  (S) 
I  Waltar  1.  MUlar.  Capital  Growth 
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Most  of  the  commenters  support  what 
they  see  as  NASD  Regulation's  objective 
in  proposing  the  taping  Rule  and  agree 
that  something  should  be  done  to  deter 
a  firm  from  recruiting  groups  of 
registered  persons  of  dubious  ethics  or 
training  from  a  Disciplined  Firm.  They 
also  agree  that  firms  and  registered 
— ^^__^_  i'r-*'. 

Planning.  Inc.  ("Capital"),  datad  Saptambar  34, 
1996:  (7)  Utter  Erom  Sanford  D.  Greenbeig. 
Chatfield  Daan  &  Co.  ( "Chatfiold  Dean"),  dated 
October  31. 1996.  (8)  Letter  from  Neil  Lawrence 
Lane,  Qticorp  Investment  Services  ("QS"),  dated 
October  31,  1996;  (9)  Letter  from  David  J.  Master. 
Coastal  Securities  ("Coastal"),  dated  October  31. 
1996;  (10)  Letter  frxMn  John  Polanin,  Jr.,  Cowen  & 
Company  ("Cowen"),  dated  November  7,  1996;  (11) 
Letter  from  Richard  L  Sondow.  Cullum  &  Sandow 
SecuriUes,  Inc.  ("CuIIum "),  dated  October  17, 1996; 
(12)  Latter  frxMn  Gngg  Thaler,  Duke  ft  Con^>any. 
Inc.  ("Duke  I"),  dated  October  10,  1996;  (13)  Latter 
from  William  Rotholz.  Duke  ft  Company,  Inc. 
("Duke  n ").  dated  October  29.  1996;  (14)  Letter  from 
Shannon  Braymen,  Duncan-Smith  Securities.  Inc. 
("Duncan-Smith"),  dated  October  22,  1996;  (15) 
Letter  from  James  H.  Pyle  et  al.,  E.E  Powell  ft 
Company,  Inc.,  dated  October  21, 1996;  (16)  Latter 
from  Nancy  K.  Port.  Equity  Services.  Inc.  ("ESr*). 
dated  October  30, 1996;  (17)  Letter  frxim  Rick 
Fettarman,  Fettsrman  Investments,  Inc.,  dated 
October  1, 1996:  (18)  Letter  fit>m  Herbert  O.  Sontz. 
GKN  Securities  ("GKN").  dated  October  31. 1996; 
(19)  Letter  from  Lawrence  E.  Wesneski,  Hoak 
Breedlove  Wesneski  ft  Co.  ("Hoak"),  dated  October 
21,  1996;  (20)  Letter  from  Cabell  B.  Birdsong. 
Investors  Security  Company.  Inc.  ("ISC"),  dated 
October  22,  1996:  (21)  Letter  from  David  A.  Rich. 
Jefferies  ft  Company,  Inc..  dated  Novembers,  1996; 
(22)  Letter  ht>m  Thomas  P.  Koutris.  John  Hancock 
Distributors.  Inc.,  dated  September  23.  1996;  (23) 
Letter  6t)ra  A.E.  Mooahan.  Keystone  Capital 
Corporation  ("Keystone"),  dated  October  7,  1996; 
(24)  Letter  from  Paul  B.  Uhlenhop,  La%vrence. 
Kamin,  Saunders  ft  Uhlenhop  ("Lawrence. 
Kamin"),  dated  October  29, 1996;  (25)  Letter  from 
Kathryn  S.  Reimaim,  Lehman  Brothers  Inc. 
("Lehmsn").  dated  October  31,  1996;  (26)  Letter 
from  Kenneth  S.  Spirer,  Merrill  Lynch,  Pierce. 
Fenner  ft  Smith  ("Merrill  Lynch"),  dated  November 
14. 1996;  (27)  Letter  from  Jack  G.  Levin, 
Montgomery  Securities  ("Montgomery"),  dated 
January  16,  1997;  (28)  Letter  from  Frederick  W. 
Bopdan.  Morgan  Stanley  ft  Co.,  Incorporated 
("Motgan  Stanley"),  dated  October  30.  1996;  (29) 
Letter  from  Dennis  S.  Kaminski,  Mutual  Service 
Corporation  ("MSC").  dated  October  29.  1996;  (30) 
Letter  fcx>m  Richard  Berenger.  Nathan  ft  Lewis 
Securities.  Inc  ("Nothan  ft  Levris"),  dated  October 
18,  1996;  (31)  Letter  from  Douglas  L.  Dunohay, 
Neidiger/Tucker/Bruner  Inc.  ("Neidiger"),  dated 
October  29,  1996;  (32)  Utter  frtjm  Edward  T.  Borer, 
Philadelphia  Corporation  ("PC"),  dated  October  17, 
1996;  (33)  Letter  from  Michael  Flannigan,  Protective 
Group  Seciiritjes  Corporation  ( "PGSC"),  dated 
September  24,  1996;  (34)  Letter  ht)m  Robert  A. 
Fitzner,  Jr.,  RAF  Financial  Corporation  ("RAF"), 
dated  October  29,  1996;  (35)  Letter  from  Glen  F. 
Hackmann.  Robert  W.  Baird  ft  Co..  Incorporated 
("Baird").  dated  October  31,  1996;  (36)  Letter  from 
Douglas  F.  Schoiield.  Schofield  InvestmenU,  Inc., 
dated  September  18.  1996;  (37)  Utter  from  Richard 
O.  Scribner,  Allen  B.  Holeman,  and  C.  Evan 
Stewart,  Securities  Industry  Association  ("SIA"). 
dated  November  4,  1996;  (38)  Letter  ftt)m  Dov  S. 
Schecter,  Smith  Barney  Inc.  ("Smith  Barney"),  ' 
dated  October  31,  1996;  (39)  Letter  ht>m  Patrick  G. 
Haayes.  Stratlon  Oakmont.  Inc.  ("Stratton").  dated 
October  30,  1996;  (40)  Letter  from  Walter  H. 
Schlobohm,  dated  February  10,  1997;  (41)  Letter 
from  John  Maceranka,  The  Windmill  Group,  Inc., 
dated  September  28.  1996;  and  (42)  Letter  frxMn 
Stanley  ).  Allen  Jr..  Yea.  Desmond.  Schroeder  ft 
Allen.  Inc.  ("Yea"),  dated  October  28, 1996. 


persons  who  have  eng^ed  in  sales 
practice  abuses  should  be  disciplined. 
However,  they  don't  agree  with  the 
proposal  contained  in  the  Notice  to 
Members  and  have  raised  a  number  of 
concerns.  Many  of  the  commenters 
object  to  the  concept  of  taping  as  a 
regulatory  requirement,  and  fear  that 
requiring  taping  in  the  circumstances 
described  in  the  proposed  Rule  is  the 
beginning  of  a  new  regulatory  regime 
that  may  require  even  more 
comprehensive  taping. 

The  definition  of  Disciplined  Firm  is 
too  broad:  Many  of  the  commenters 
believe  the  definition  of  Disciplined 
Firm  in  the  original  Rule  was  too  broad 
because  it  did  not  take  into  account  the 
nature  of  the  event  that  led  to  the 
disciplinary  problem."  For  example,  a 
firm  could  be  included  in  the  definition 
because  of  an  injunction  resulting  from 
a  technical  or  inadvertent  violation  of 
state  law  or  as  the  result  of  a  consensual 
injunction  involving  only  a  fraction  of 
the  firm's  employees  or  business 
activities.  One  commenter  believes  that 
the  definition  should  be  limited  to  firms 
that  have  been  permanenUy  barred  bom 
the  securities  industry  due  to 
telemarketing  or  sales  practice  abuses.  >° 

In  response,  the  definition  has  been 
revised  to  include  only  firms  that  have 
been  expelled  from  membership  in  a 
securities  industry  SRO  or  that  have  had 
their  registration  as  a  broker/dealer 
revoked  by  the  SEC  in  connection  with 
sales  practice  violations. 

The  Rule  is  too  broad:  Commenters 
believe  the  original  Rule  was  too  broad 
in  several  respects."  First,  they  believe 
that  the  Rule  would  unfairly  punish 
firms  and  individuals  with  good 
disciplinary  and  compliance  records  for 
actions  of  others  of  which  they  have  no 
knowledge  and  over  which  they  have  no 
contix)l.«  Second,  they  believe  the  Rule 
should  apply  only  to  persons  who  were 
employed  by  a  Disciplined  Firm  at  the 
time  of  the  disciplinary  event  or  within 
a  specified  time  prior  to  the  event  ^^ 
Finally,  commenters  believe  that  the 
Rule  should  apply  only  to  personnel 
who  have  sales  contact  with  customers 
(i.e..  registered  representatives)  and  that 
clerical  and  ministerial  employees,  who 
have  no  opportusity  for  sales  practice 


■  See.  e.g.,  letters  frtmi  Edwards,  Coastal,  Cullum. 
ESI,  Keystone,  I  .eh man.  Montgomery,  Morgan 
Stanley,  and  Baird. 

>"  See  letter  from  Smith,  Barney. 

"  See.  e.g.,  letters  bom  Edwards.  Aurora, 
Barington,  Chatfield  Dean,  CIS,  Coastal,  Cullum, 
Duke  a,  ESI,  ISC,  Uhman,  Morgan  Stanley,  Nathan 
ft  Lewis.  PC,  PGSC,  RAF,  Baird.  Smith  Barney.  SIA, 
and  Stratton. 

"  See,  e.g.,  letters  from  l.ehman  and  Morgan 
Stanley. 

"See.  e.g..  Mtters  frt>m  Edwards,  Morgan  Stanley, 
Nathan  ft  Lewis,  PC,  SIA,  and  Strattoo. 


abuse,  should  be  excluded  from  both  the 
20%  calculation  and  from  the  taping 
requirement'* 

NASD  Regulation  has  responded  to 
these  comments  in  two  ways.  First,  the 
Rule  has  been  revised  to  apply  only  to 
firms  that  hire  a  specified  percentage  of 
individuals  who  were  employed  at  a 
Disciplined  Firm  within  the  last  two 
years.  Second,  only  roistered  persons, 
and  not  other  employees,  would  be 
coimted  in  determining  whether  the 
firm  meets  the  percentage  criterion  for 
triggering  the  taping  obligation.  Third, 
only  sales  personnel  woidd  be  subject  to 
the  taping  requirement,  since  sales 
activities  and  contacts  with  customers 
or  potential  customers  are  the  focus  of 
this  Rule.  Thus,  there  is  no  reason  to 
include  back  office  personnel  in  either 
the  percentage  calculation  or  to  require 
taping  of  their  conversations. 

The  Rule  does  not  achieve  the  stated 
purpose:  The  Notice  to  Members 
soliciting  comment  on  the  original 
proposal  states  that  the  purpose  of  the 
original  proposed  Rule  is  to  respond  to 
the  Sweep  Report  recommendation  that 
firms  should  adopt  heightened 
supervisory  procedures  tailored  to 
individual  registered  representatives 
with  troubled  regulatory  and 
compliance  records.  Some  of  the 
commenters  believe  that  the  original 
Rule  goes  beyond  the  scope  of  the 
Sweep  Report,  and  that  it  will  not  be 
effective  in  achieving  the  Sweep  Re{}ort 
goal  difficulties  a  firm  would  encounter 
when  attempting  to  obtain  the 
information  that  would  be  required  to 
comply  with  the  Rule. 

NASD  Regulation  believes  that  the 
narrower  focus  of  the  Rule  will  result  in 
lower  compliance  costs,  at  least  for  the 
industry  as  a  whole.  Firet,  fewer  firms 
will  meet  the  criteria  in  the  Rule  and 
will  be  subject  to  the  requirement,  and 
costs,  of  tape  recording  conversations. 
Also,  the  Rule  has  been  revised  to 
utilize  a  tiered  structure  of  determining 
whether  a  firm  must  comply  with  the 
Rule,  with  a  higher  permissible 
percentage  of  registered  persoits  from 
Disciplined  Firms  being  applied  to 
smaller  firms;  this  shoidd  result  in  a 
more  equitable  impact  on  small  firms. 
Finally,  with  respect  to  the  practical 
compliance  difficidties  raised  by  the 
Advisory  Council,  the  NASD  Regulation 
staff  has  spent  a  significant  amoimt  of 
time  since  the  comment  period  closed 
in  October  responding  to  this  issue  and 
devising  methods  whereby  NASD 
Regulation  can  reduce  the  difficulties 
and  costs  of  compliance.  As  a  result  of 


''*  See,  e.g..  letters  from  Edwards,  Borii^on. 
CihatTield  Dean.  Cullum.  Duke  H,  ESI.  ISC.  Morgan 
Stanley.  Baird,  and  Stratton. 
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research.  NASD  Regulation  staff 
believes  that  it  can  assist  firms  by 
providing  them  with  all  the  relevant 
information  they  require  to  determine 
whether  they  are  in  compliance  with  the 
Rule.  However,  comment  is  specifically 
requested  on  the  cost  of  compliance 
with  the  Rule. 

Privacy  concerns:  Nfiany  commenters 
stated  that  the  Rule  would  result  in  an 
invasion  of  the  privacy  of  both  a  firm's 
customers  as  well  as  the  firm's 
associated  persons,  which  would  be 
especially  unfair  both  to  firms  and 
associated  persons  that  do  not  have 
disciplinary  histories.  Ck>mmenters  also 
believe  that  the  Rule  would  conflict 
with  federal  and  state  wiretapping  laws. 
Finally,  they  are  concerned  that  the 
Rule  does  not  restrict  the  accessibility 
and  appropriate  use  of  heightened 
supervision  because  taping  is  not  an 
effective  means  to  supervise  sales 
personnel.*' 

In  response.  NASD  Regulation 
believes  that  restricting  application  of 
the  Rule  to  only  the  most  egregious 
situations,  i.e..  employees  who  formerly 
were  employed  at  firms  that  were 
expelled  from  the  industry,  addresses 
some  of  these  concerns.  Also.  NASD 
Regulation  believes  that  the  in  terrorem 
e^t  of  tape  recording  all  telephone 
conversations  may  be  useful  in  deterring 
sales  practice  abuses.  In  addition,  NASD 
Regulation  notes  that  the  Rule  is 
designed  to  go  beyond  the  problems 
raised  by  hiring  individual  problem 
registered  representatives  and  is  meant 
to  address  the  concerns  raised  when  a 
firm  hires  a  large  number  of  individuals 
who  formerly  were  employed  by  a 
Disciplined  Firm  where  they  were 
inadequately  trained  and  supervised. 

The  costs  of  the  Rule  are  too  great: 
Some  commenters  believe  that  the  costs 
of  the  original  Rule  will  be  too  high, 
particularly  considering  the  limited 
benefits  that  will  be  achieved.  The 
commenters  state  that  the  costs  for 
purchasing  tape-recording  equipment, 
hiring  personnel  to  review"  the  tapes, 
and  record  retention  would  be 
enormous.'^  Also,  some  commenters 
state  that  the  Rule  would  have  a 
disproportionate  effect  on  small  firms 
both  in  terms  of  the  costs  and  because 
small  firms  are  more  likely  to  become 
subject  to  the  20%  threshold.*'  Finally, 
while  not  discussed  in  a  formal 
comment  letter,  the  Advisory  Council 


raised  as  an  issue  the  practical  effsct  of 
the  tapes.  <■ 

As  stated  above,  because  the  Rule  has 
been  revised  to  address  only  the  most 
egregious  situations,  the  impact  on 
privacy  will  be  minimized.  Also,  if  the 
Rule  is  adopted.  NASD  Regulation  will 
inform  NASD  members  that,  in 
complying  with  this  Rule,  they  must 
also  comply  with  federal  and  state  civil 
and  criminal  statutes  governing  the  tape 
recording  of  conversations.  This  is  the 
same  approach  the  NFA  has  taken  with 
respect  to  this  issue.*" 

aach  state  has  a  statute  governing 
wiretapping:  there  also  is  a  federal 
statute  governing  wiretapping  and 
electronic  surveillance.^"  The  federal 
statute  and  the  majority  of  the  state 
statutes  permit  taping  of  telephone 
conversations  wittn  the  consent  of  one 
party  ("one-party  sUtutes"):  a  minority 
of  state  statutes  require  the  consent  of 
all  parties  to  the  conversation  ("two- 
party  statutes").  Three  issues  arise  from 
the  proposed  Rule:  what  is  necessary  to 
comply  with  one-party  statutes;  what  is 
necessary  to  comply  with  two-party 
statutes;  and  how  to  comply  where  a 
conversation  occurs  between  a  person  in 
a  one-party  state  and  a  person  in  a  two- 
party  state. 

In  one-party  statute  states,  the  only 
issue  is  whether  the  registered 
representative  knows  of  and  consents  to 
the  tape  recording.  Since  the  recording 
requirament  would  run  to  the  firm,  and 
the  equipment  would  be  the  firm's,  it 
might  be  argued  that  the  firm,  and  not 
the  representative,  is  doing  the 
recording.  Therefore,  it  would  be 
necessary  for  the  firm  to  insure  that  the 
representative  has  notice  and  consents 
to  the  tape  recording  of  his  or  her 
telephone  conversations.  This  could  be 
accomplished  through  a  clause  in  an 
employment  agreement  or  employee 
handbook  or  other  written  noUce  to  the 
representative. 

In  two-party  statute  states,  it  would  be 
necessary  to  insert  on  the  firm's 
telephone  line  a  recording  stating  that 
all  telephone  conversations  are  being 
taped,  similar  to  customer  service  lines 
in  other  industries.  Some  states  require 
a  system  of  beeps  or  buzzers  that  sound 
throughout  the  conversation.  Another 
possibility  is  to  insert  a  clause  into  the 
customer  agreement  notifying  customers 
that  their  calls  will  be  tape  recorded. 
Some  states  also  have  a  "business  use 
exception"  to  the  two-party  statute 


consent  requirement,  but  it  is  worded 
and  applied  differently  in  each  state. 

The  issue  of  choice  of  law  for 
conversations  between  persons  in  one- 
party  statute  and  two-party  statute  states 
is  an  open  issue  that  depends  on  the 
individual  laws  of  each  state  and  the 
individual  focts.  Firms  would  be 
required  to  independently  determine 
that  state  laws  are  satisfied.  The  safest 
course  of  action  in  each  case  would  be 
to  notify  their  representatives  and 
customers  that  their  telephone  calls  are 
being  tape  recorded.  If  all  parties  know 
of  the  tape  recording,  then  there  is  no 
violation  of  any  statute. 

Proposed  Rule 

As  revised,  the  proposed  Rule  would 
apply  whenever  a  specified  percentage 
of  a  member  firm's  sales  force  is 
comprised  of  registered  persons  who 
were  employed  within  the  last  two  yean 
by  a  firm  that  has  been  expelled  from 
membership  in  a  securities  industry 
SRO  or  has  had  its  registration  as  a 
broker/dealer  revoked  by  the  SEC.'^  The 
requisite  percentage  varies  depending 
on  the  size  of  the  firm,  from  40  percent 
for  a  small  firm  to  20  percent  for  a  larger 
firm.  The  firm  must  establish  the 
required  supervisory  procedures  within 
30  days  of  receiving  notice  from  NASD 
Regulation  or  obtaining  actual 
knowledge  that  it  is  subject  to  the 
provisions  of  the  Rule. 

Under  the  proposed  Rule,  if  a 
significant  portion  of  a  member's  sales 
force  previously  was  employed  by  a 
Disciplined  Firm,  the  member  would  be 
required  to  adopt  special  written 
procedures  to  supervise  the 
telemarketing  activities  of  its  registered 
representatives.  The  procedures  would 
require,  at  a  minimum,  that  the  member 
tape-record  all  telephone  conversations 
between  all  of  its  registered 
representatives  and  both  existing  and 
potential  customers,  and  maintain  these 
procedures  for  two  years.  The  Rule 
would  require  firms  to  ensure  that  they 
tape  record  all  regularly  used  means  of 
telecommunications,  including  cellular 
phones.  The  Rule  also  would  require 
firms  subject  to  the  taping  requirement 
to  establish  reasonable  procedures  for 
reviewing  the  tape  recordings  to  ensure 
compliance  with  seciuities  laws  and 
NASD  rules,  to  submit  reports  to  the 
NASD  on  their  supervision  of 


>*  Sm.  e.$..  Mien  from  QS.  Ouka  II.  ESI.  Uehraan. 
Merrill  Lynch.  MSC.  Nathan  k  Lewis,  and  SIA. 

>•  See.  e.g..  I«4tara  from  B«rthel.  CIS.  ComUI. 
Ouks  II.  ESI.  GKN.  Keystone.  Lehman,  Morgan 
Stanley,  Nathan  k  Lawis.  Baird.  and  Smith  Barney 

"  See.  e.g..  letter*  from  Capital.  Cowen.  Otincan- 
Smith.  Hoak.  SIA.  aad  Yea. 


>•  See.  e.g.,  letter*  from  AEFA.  Ouke  II.  Lawrence, 
Kamin.  Lehman.  Morgan  Stanley,  MSC.  Neidiger. 
Montgomery,  SIA.  and  Smith  Barney. 

<*  See  Interpretive  Notice  to  NFA  Compliance 
Rule  2-9,  Supervision  of  Telemarketing  Activity. 
9021  (February  IS.  1997).  *• 

">  18  U.S.C  if  2S19  et  sail. 


'*  The  reviled  deflnition  of  Disciplined  Firm 
include*  ooiy  expelled  and  revoked  firms  in  order 
to  iocu*.  at  ImsI  initially,  on  the  most  egregious 
case*  with  the  yvatest  supervisory  and  disciplinary 
problems.  This  approach  is  similar  to  that 
by  the  NFA,  and  will  allow  us  to  gain  expertenfi 
with  tlw  implementation  of  the  Rule  before  we 
consider  expanding  the  definition  of  Oisaplined 
Firm  to  include  firms  that  have  bl 
fma  SKO  membership  or  from  SBC  I 


telemarketing,  and  to  retain  and  catalog 
the  tapes. 

While  each  firm  will  be  responsible 
for  meeting  its  own  obligations  under 
the  Rule.  NASD  Regulation  will  provide 
firms  with  all  of  the  information  that 
they  need  to  determine  if  they  are 
subject  to  the  requirements  of  the  Rule. 
NASD  Regulation  believes  that  firms 
should  be  able  to  rely  on  the  accuracy 
of  the  information  provided  to  them, 
and  that  a  firm  should  be  disciplined  for 
failure  to  comply  with  the  Rule  only  if 
it  has  actual  knowledge  of  information 
that  would  make  the  firm  sut^ect  to  the 
Rule  that  is  inconsistent  with 
information  provided  by  NASD 
Regulation  to  the  firm  that  indicated 
that  the  firm  was  not  subject  to  the  Rule. 

NASD  Regulation  will  compile  and 
maintain  several  lists  that  firms  will  be 
able  to  review  on  a  quarterly  basis  to 
assist  them  to  determine  if  they  are  in 
compliance  with  the  Rule.  The  primary 
list  Uiat  will  be  prepared  will  be  a  list 
of  firms  that  meet  the  definition  of 
Disciplined  Firm.*^  Two  additional  lists 
will  be  prepared  that  should  be  helpful. 
One  list  will  contain  an  alphabetical 
listing  of  all  registered  persons  who  had 
worked  for  Disciplined  Firms  within  the 
last  two  years.  Another  list  will  be 
complied  containing  the  same  list  of 
people  grouped  according  to  the  firm  for 
which  they  currently  work.  In  order  to 
alert  firms  that  they  are  approaching  the 
percentage  that  would  make  them 
subject  to  the  requirements  of  the  Rule, 
the  second  list  will  contain  a 
computation  of  the  percentage  of  all 
registered  persons  at  the  firm 
represented  by  registered  persons  who 
had  been  employed  at  a  Disciplined 
Firm  within  the  last  two  years. 

The  Rule  is  thus  very  similar  to  an 
NFA  interpretation  concerning 
supervision  of  telemarketing  activity." 
NFA  member  firms  subject  to  the 
requirements  of  the  interpretation  must 
tape  record  all  sales  solicitations.  ^^  The 
NFA  interpretation  applies  to  firms  that 
meet  criteria  relating  to  the  percentage 
of  the  firm's  associated  persons  who 
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"  For  the  two-year  period  1995-1996. 14  firm* 
met  the  definition  of  Disciplined  Firm:  4  firms  Wi 
expelled  from  SRO  membership  and  10  had  their 
lagistration  revoked. 

"  See  Interpretive  Notice  to  NFA  Compliance 
Rule  2-9,  Supervision  of  Telemarketing  Activity. 
19021  (February  18.  1997). 

>«  NASDR  states  that  no  NFA  member  firm  U 
currently  taping  sales  solicitations.  Due  to  recent 
changes  to  the  NFA  interpretation  that  were 
approved  by  the  Commodity  Futures  Trading 
Commission  in  December.  1996,  seven  new  firms 
became  subject  to  the  requirements  of  the 
interpretation,  but  all  are  in  the  process  of  seeking 
waivers  from  the  taping  requirement.  If  these  firms 
do  not  obtain  waivers  from  the  NFA,  or  adjust  their 
personnel  numbers,  they  will  be  required  to  tape- 
faoord  conversations. 


formerly  were  employed  at  a  firm  that 
was  closed  down  and  barred  from  the 
industry  through  enforcement  actions 
for  deceptive  telemarketing  practices.  ** 
These  firms  are  required  by  the  NFA 
interpretation  to  tape  record  sales 
solicitations.  An  NFA  member  subject  to 
these  procedures  may  seek  a  waiver  of 
the  taping  requirement  upon  a 
satisfactory  showing  that  its  ciurmt 
supervisory  procedures  provide 
effective  supervision  over  its  employees, 
including  enabling  the  member  to 
identify  potential  problem  areas  before 
customer  abuse  occurs.  The  NFA  has 
rarely  granted  such  waivers.  In  one 
instance,  a  waiver  was  granted  to  a  firm 
that  did  not  engage  in  telemarketing  and 
had  only  institutional  customers.  In  two 
other  instances,  partial  waivers  were 
granted  to  firms  that  hired  outside 
consultants.  NFA  informed  NASD 
Regulation  that  they  were  not  satisfied 
with  the  work  performed  by  the  outside 
consultants  and  would  not  grant  such 
waivers  in  the  future.^"  In  response  to 
commenter  requests,  NASD  Regulation 
has  included  a  waiver  provision  in  the 
proposed  Rule,  and  also  has  proposed  a 
conforming  change  to  the  Rule  9600 
Series.2' 

Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  Rule  change  is  consistent  with 
Section  15A(b)(6)  of  the  Act."  which 
requires,  among  other  things,  that  the 
Association's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
ac:ts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  NASD  believes  that 
requiring  members  that  hire  more  than 
a  certain  percentage  of  registered 
representatives  who  formerly  were 
employed  by  a  Disciplined  Firm  will 
further  these  requirements. 

(BJ  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  dot  believe 
that  the  proposed  Rule  change  will 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act, 
as  amended. 


"  In  early  1997,  44  firms  met  the  NFA  definition 
of  Disciplined  Firm.  See  Interpretive  Notice  to  NFA 
Compliance  Rule  2-9,  Supervision  of  Telemarketing 
Activity.  1 9021  (February  18, 1997). 

"  Telephone  conversation  between  Mary  N. 
Revell,  Associate  General  Counsel,  NASD,  and 
Daniel  Driscoll.  Vice  President.  Compliance.  NASD 
(February  26, 1997). 

"  See,  e.g.,  letters  from  Edwards.  Barington, 
Cullum.  Duke  I.  Duke  II,  Duncan-Smith,  GKN, 
Hoak,  Morgan  Stanley,  Baird,  and  Montgomery. 

»15  U.S,C  §  78o-3(bK6). 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  proposed  Rule  change  vras 
published  for  comment  in  NASD  Notice 
to  Members  96-59  (September  1996). 
Forty-two  comments  were  received  in 
response  to  the  Notic».2B 

m.  Date  of  Eflhctiveneas  of  the 
Proposed  Rule  Change  and  Timing  for 
Camniission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  pericxl  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
oiganization  consents,  the  Commission 
wUl: 

A.  By  ordo'  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  cJiange 
should  be  dis^proved. 

IV.  Solicitation  of  Commeiits 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
The  Commission  requests  tximments  cm 
all  aspecrts  of  the  proposal  as  well  as  the 
following  specific  items. 

1.  Should  cnistomers  be  notified  by 
firms  that  their  calls  are  being  taped? 
Should  firms  be  recjuired  to  obtain  their 
customers'  written  consent  to  be  taped? 
Why  or  why  not? 

2.  Should  registered  representatives 
subjecrt  to  the  Rule  be  notified  by  the 
firms  that  their  calls  are  being  taped? 
Why  or  why  not? 

3.  In  light  of  the  information  already 
available  on  the  Central  Registration 
Depository,  is  a  list  of  all  registered 
persons  who  have  worked  for  a 
Disciplined  Finn  within  the  last  two 
years  necessary  to  ensure  compliance 
with  the  Rule?  Would  such  a  publicly 
available  list  be  used  in  other  ways  (for 
example,  as  a  screening  device  for 
applic:ants  for  registered  representative 
positions)? 

The  Commission  also  is  solicating 
comments  concerning  whether  the  Rule 
captures  the  appropriate  registered 
persons  in  the  percentage  calculation 
that  triggers  the  taping  requirement.  The 
Rule  would  apply  whenever  a  specified 
percentage  of  a  member  firm  is 
comprised  of  registered  persons  who 
were  employed  within  the  last  two  years 
by  a  firm  that  has  been  expelled  from 


"  See  discussion  supra  Section  n(A)  CommenU 
and  Response. 
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membenhip  in  an  SRO  or  ha*  had  its 
registration  as  a  broker-dealer  revoked 
by  tba  SEC.  The  raquUite  percentage 
varies  from  40  (o  20  percent,  depending 
on  the  size  of  the  firm. 

4.  As  proposed,  the  Rule  captures 
registered  persons  who  have  worked  at 
a  Disciplined  Firm  within  the  past  two 
years.  Is  the  proposed  time  frame 
appropriate? 

5.  Should  the  percentage  of  registered 
persons  counted  in  the  calculation 
exclude  registered  persons  who  have 
worked  at  a  Disciplined  Finn  within  the 

Cst  two  veers,  but  who  themselves 
ve  no  disciplinary  history  or  customer 
complaints? 

6.  Should  the  percentage  of  registered 
persons  counted  in  the  calculation 
include  registered  persons  who  may  not 
have  worked  at  a  Disciplined  Finn,  but 
who  have,  as  individuals,  been  barred 
by  the  Commission  bom  association 
with  any  broker,  dealer,  investment 
adviser,  investment  company,  or 
municipal  securities  dealer? 

7.  Should  firms  with  fewer  than  five 
registered  persons  be  excepted  from  the 
Rule? 

8.  As  proposed,  the  Rule  limits  the 
taping  requirement  to  registered 
representatives  in  conversation  with 
existing  or  potential  customers.  Should 
the  taping  requirement  apply  to 
registered  principals  in  conversation 
with  existing  or  potential  customers? 
Should  it  apply  to  any  other  associated 
person  of  a  member  firm? 

9.  What  are  the  estimated  costs  to 
comply  with  the  Rule?  Please  comment 
generally  on  the  benefits  and  costs  of 
the  Rule,  as  well  as  ways  to  reduce  the 
costs  while  preserving  the  benefits  of 
the  Rule. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fivm  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  Will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  File  No.  SR-NASD- 
97-69  in  the  caption  above  and  should 
be  submitted  by  December  29, 1997. 


For  Iha  Coaunission.  by  the  Division  of  the 
Market  Ragulation.  pursuant  to  delegated 
•uthority.^ 

Marsaral  H.  McFariand. 
Deputy  Secretary. 

(FR  Doc.  97-31S4e  Filed  12-4-97;  a.-4S  ami 
I  oooe  i»is-«t-« 


SECURITIES  AND  EXCHANGE 
COMMISSiON 

(ReleMe  Na  94~aM7l;  FHe  No.  SR-NASO- 
•7-47) 

SeH-Regulaftory  Organizations;  NoUcs 
of  nilng  of  Propossd  Rule  Changs  by 
the  National  Association  of  Sscurttiss 
Dsalefs,  Inc.  Relating  to  PunMvs 
Damagss  In  Aftoltratton 

November  26. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  noUce  is 
hereby  given  that  on  July  8. 1997.^  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terras  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  the  NASD's  Code  of  Arbitration 
Procedure  to  add  a  new  rule  relating  to 
the  award  of  pimitive  damages.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics: 
proposed  deletions  are  in  brackets. 

Rules  of  the  Aseociation 

10000.  Code  of  Arbitration  Procedure 

10300.  Uniform  Code  of  Arbitration 

10336.  Punitive  Damages 

This  Rule  explains  when  a  party  may 
seek  punitive  damages,  what  standards 
and  limitations  apply  to  the  claim,  and 
what  the  arbitration  award  must  state, 
(a)  The  Availability  of  Punitive  Damages 


(1)  This  Rule  applies  to  any  claim  that 
must  be  arbitrated  under  Rule  10301 
between  a  public  customer  and  a 
member,  or  between  a  public  customer 
and  an  associated  person. 

(2)  A  party  may  request  punitive 
damages  if,  at  the  time  the  party  files  a 
claim,  the  party  is  a  citizen  of  a  state 
that  allows  its  courts  to  award  punitive 
damages  for  the  same  type  of  claim. 

(3)  A  member  or  an  associated  person 
may  request  punitive  damages  from  a 
public  customer  only  if  the  public 
customer  is  a  citizen  of  a  state  that 
allows  its  courts  to  amnrd  punitive 
damages  for  one  or  more  of  the  public 
customer's  claims. 


»17  CFR  200.3O-3(aNl2)- 

<  Tha  NASD  Rlad  Ammidment  No*.  1  and  2  to  tha 
propoaed  rule  niing  on  October  17.  1997  and 
NovemlMr  14,  1997,  raapectively,  the  subctanca  of 
which  is  iocorporated  into  Iha  notice.  See  letter* 
from  loan  C  CooWy,  Corporal*  Sacretary .  NASD 
Ragulalion.  to  KatiMrine  A  Bagland.  Auisiant 
Diiactor.  Market  Regulation.  Commisaion.  datad 
October  17.  1997  ("Aniendmanl  No.  1")  and 
November  14. 1997  T' Amendment  No.  2") 
raepacUveiy. 


(4)  A  patty  seeking  purdtive  damage 
must  state  the  amount  in  its  claim. 

(5)  For  purposes  of  this  Rule,  the  term 
"claim "  means  any  dispute  or 
controversy  described  in  the  Statement 
of  Claim  (including  Coonterclaims. 
Third-Party  Claims,  and  Cross-Claims) 
for  which  the  claimant  is  peeking  any 
form  of  remedy. 

(b)  Arbitrators  to  Apply  State  Standard 

(!)  When  arbitrators  decide  whether 
to  award  punitive  damages,  they  will 
apply  the  same  standard  of  conduct 
applied  by  courts  in  the  state  where  the 
requesting  party  is  a  citizen  at  the  time 
a  claim  is  filed. 

(2)  Arbitrators  will  apply  this 
standard  even  if  the  parties  signed  a 
choice  of  law  agreement  that  specifies  a 
different  state. 

(c)  Limitations  on  the  Amount  and 
Availability  of  Punitive  Damages 

(1)  Punitive  damages  may  be  awarded 
in  an  amount  up  to  two  times 
compensatory  damages  or  $750,000, 
whichever  is  less. 

(2)  For  purposes  of  this  paragraph 
only,  compensatory  damages  do  not 
include  attorneys'  fees,  costs  of 
arbitration,  or  post-award  interest. 

(3)  Arbitrators  cannot  award  punitive 
damages  if  they  have  already  awarded 
multiple  damages  for  the  same  claim 
under: 

(A)  the  Racketeer  Influenced  and 
Corrupt  Organizations  Act  (RICO),  or 

(B)  any  other  federal  or  state  statute 
that  provides  for  multiple  damages 
awards. 

(4)  The  limitations  in  this  Rule  apply 
even  if  state  laws  differ. 

(d)  Statement  in  Award 

If  the  arbitrators  award  compensatory 
and  punitive  damages,  they  must'state 
separately  the  amount  they  awarded  for 
each. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  lorth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

In  January  1996,  the  NASD's 
Arbitration  Policy  Task  Force  ("Task 
Force")  *  released  its  report  on 
Securities  Arbitration  Reform.  The  Task 
Force  Report  made  numerous 
recommendations  to  improve  the 
arbitration  process.  Since  the  Report 
was  released,  NA^  Regulation  has 
been  engaged  in  a  major  effort  to 
implement  the  Task  Force 
recommendations. 

The  proposed  rule  cJiange  relates  to 
the  Task  Force  recommendations 
concerning  the  availability  of  punitive 
damages  in  securities  arbitration.  In 
brief,  the  Task  Force  recommended  that 
punitive  damages  remain  available  in 
NASD  arbitration,  subject  to  a  cap.  The 
Task  Force's  recommendations  are 
described  in  more  detailfeelow. 

Summary  of  Proposed  Rule  Change 
The  proposed  rule  change  would 
apply  only  to  arbitration  disputes 
between  public  customers  and  member 
firms  (or  their  associated  persons).^  The 
proposed  mle  change  would  allow  a 
customer  to  seek  punitive  damages  in 
arbitration  if  the  state  of  which  he  or  she 
is  a  citizen  Mrould  allow  punitive 
damages  for  the  same  type  of  claim  in 
court.  In  deciding  whether  an  award  of 
punitive  damages  is  warrant&l,  the 


'The  NASD  formed  the  ArbitraUon  Policy  Ta»k 
Force  in  September  1994  for  the  purpoaes  of 
studying  the  securities  atbitralion  process 
administered  by  the  NASD  and  of  making 
suggestions  for  reform.  The  Task  Force,  chaired  by 
David  S.  Ruder,  former  Chairman  of  the  SEC, 
delivered  ib  Report  to  the  NASD  Board  in  lanuarv 
1996.  ' 

*The  proposed  rule  change  does  not  apply  to 
industry  and  clearing  controversies  thai  may  be 
arfaitxated  pursuant  to  the  Rule  10200  Series,  such 
as  disputes  between  or  among  member  firms, 
associated  persons,  and  other  industry  parties.  The 
NASD  will  address  punitive  damages  for  these 
disputes  Qi  a  separate  filing. 


arbitration  panel  will  look  to  the 
standard  of  conduct  for  the  award  of 
punitive  damages  applied  in  the  state  of 
which  the  party  requesting  punitive 
damages  is  a  citizen  at  the  time  the 
claim  is  filed.  That  state's  law  is  to  be 
applied  without  r^ard  to  any  contrary 
choice-of-law  provision  contained  in  the 
parties'  agreement  The  proposed  rule 
requires  a  party  requesting  an  award  of 
punitive  damages  to  specify  in  the  claim 
the  amount  of  punitive  damages 
requested,  and  provides  that  punitive 
damages  may  be  awarded  in  an  amount 
up  to  two  times  compensatory  damages 
or  $750,000,  whichever  is  leas. 

Background 

Damages  are  defined  as  pecuniary 
compensation  that  may  be  recovered  by 
any  person  who  has  stifbred  loss, 
detriment,  or  injury  to  his  person, 
proper^,  or  rights  through  the  unlawful 
act,  omission,  or  negligence  of  another.* 
Damages  may  be  compensatory  or 
punitive,  according  to  whether  they  are 
awarded  (1)  as  compensation, 
indemnity,  or  restitution  for  harm 
sustained  by  a  party  (compensatory);^  or 
(2)  as  other  damages  avrarded  against  a 
person  to  punish  him  for  his  outrageous 
conduct  and  to  deter  him  and  othen 
like  him  from  similar  conduct  in  the 
foture  (punitive)."  Punitive  damages 
usually  are  awarded  only  if 
compensatory  damages  have  been 
sustained.' 

For  many  yean,  courts  and  legal 
scholars  debated  whether  punitive 
damages  should  be  available  in 
arbitration  proceedings.  In  1992.  the 
Securities  Industry  Conference  on 
Arbitration  ("SICA")  •  approved  an 
-  amendment  to  the  Uniform  Code  of 
Arbitration  which  provided  that 
arbitrators  may  grant  any  remedy  or 
relief  that  they  deem  just  and  equitable 
and  that  would  have  been  available  in 


•  Block's  Law  Dictionary  389  (6th  ed.  1 990). 
»  Restatement  (Second)  of  Torts  §  903  (1979).  Tl>a 

word  "damages"  is  used  in  the  Reststement  of  Torts 
in  the  same  sense  in  which  it  is  usad  in  the 
Restatement  of  Contracts.  See  id.  §902  cmt  a 
(1979).  « 

•  Restatement  (Second)  of  Torts  §  908  (1979).  "In 
assessing  punitive  damages,  the  trier  of  fact  can 
properly  consider  the  character  of  the  defendant's 
act,  the  nature  and  extent  of  the  harm  to  the 
plaintiff  that  the  defendant  caused  or  intended  to 
cause  and  the  wealth  of  the  defendant."  Id. 

'  See  Restatement  (Second)  of  Torts  §  908  cmt.  c 
(1979)  and  cases  cited  therein.  Some  courts  allow 
recovery  of  punitive  damages  when  only  nominal 
damages  have  been  awarded.  Id. 

•  SICA  is  a  group  composed  of  representatives  of 
the  self-regulatory  organizations  ( "SROs")  that 
provide  arbitration  forums,  public  investors,  and 
the  securities  industry.  Suff  of  the  SEC  attend  as 
non-voting  invitees.  Currently,  there  ar«  ten  SRO 
representatives,  three  public  investor 
representatives,  and  one  representative  from  the 
securities  industry. 


a  court  Mrith  jurisdiction  over  the  same 
dispute,  lliis  provision  has  not  been 
adopted  by  any  SRO.«  As  noted,  as  in 
1994.  the  NASD  formed  the  Task  Force 
to  study  the  securities  arbitration 
process  administered  by  the  NASD  and 
to  make  suggestions  for  reform.  The 
NASD  has  followed  the  Task  Force's 
recommendations,  described  below,  in 
developing  the  proposed  rule. 

In  1995,  the  Supreme  Court  addressed 
the  availability  of  punitive  damages  in 
securities  arbitration  in  a  qpse  involving 
the  NASD's  arbitration  forum. 
Mastrobuono  v.  Shearson  Lehman 
Hutton.  Aic.io  The  Mastrobuono  caas 
involved  a  brokerage  firm's  client 
agreement  Uiat  contained  a  New  York 
"choice-of-law"  provision  and  a 
provision  requiring  any  controversy   » 
arising  out  of  the  parties'  transactions  to 
be  arbitrated  according  to  the  rules  of 
the  NASD  or  the  NYSE."  The  choice-of- 
law  provision  required  that  disputes  he 
decided  according  to  New  York  law, 
which  allowed  courts,  but  not 
arbitratora,  to  award  punitive 
damages.^'  With  regard  to  the 
arbitration  provision,  the  Court 
examined  the  NASD's  nUes,  because  the 
parties  had  elected  to  proceed  in 
arbitration  at  the  NASD."  The  Court 
cited  an  NASD  rule  providing  that 
arbitrators  may  award  "damages  and 
other  relief,"  **  and  determined  this 
language  to  be  broad  enough  to  include 
punitive  damages.*'  In  admtion.  the 
Court  observed  that  the  Arbitrator's 
Manual  provided  to  NASD  arbitrators 
stated  tfaiat  "arbitrators  can  consider 
punitive  damages  as  a  remedy."  *'  The 
Court  concluded  that  the  choice-of-law 
provision  introduced  an  ambiguity  into 
an  agreement  _that  would  otherwise 
allow  pimitive  damages  awards.  The 
Court  construed  the  ambiguity  against 
the  brokerage  firm  that  drafted  the 
agreement,  thus  enforcing  the  award  of 


•In  1994,  the  New  York  Stock  Exchange 
("NYSE")  held  a  symposium  oo  issues  significaBi 
in  securities  arbitration,  including  punitive 
damages.  Symposium:  New  York  Stock  Exchangt, 
Inc.  Symposium  on  Arbitration  in  the  Securities 
Industry.  63  Fordham  L  Rev.  1495  (1995). 

«»514  VS.  52. 131  L  Ed.  2d  76,  IIS  S.  CL  1212 
(1995). 

" 514  US.  at  5a-59. 

"  See  Garrity  versus  Lyie  Stuart,  Inc..  353  N£.2d 
793  (1976).  Since  Mastrobuono  was  decided,  a  New 
York  appellate  court  has  held  that,  with  respect  to 
arbitrations  governed  by  the  Federal  ArbitratioB 
Act,  which  preempts  the  Garrity  rule,  the 
arbitration  of  punitive  damages  claims  is  required 
unless  the  parties  have  unequivocally  agreed 
othervtrise.  Mulder  versus  Donaldson.  Lufkin  & 
fenrette.  648  N.Y.S.2d  535  (1996). 

"514  U.S.  at  60-61. 

'*  This  is  currently  Rule  10330(e). 

•»514U.S.at61. 

**/<f.  The  Arbitrator's  Manual  was  compiled  by 
members  of  SICA  to  explain  the  Uniform  Code  of 
Aifaitratioo. 
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punitive  damages  to  the  cuttomen.*' 
The  Mastmbuono  decision  left  open  the 
possibility  that  a  more  clearly  drafted 
agreement  might  permit,  exclude,  or 
limit  punitive  «*■!«■«■■.  la 


Trends  in  State  and  Federal  Law 

In  the  past  few  years,  the  United 
States  Congress  and  several  state 
legislatures  have  acted  to  place  limits  on 
the  amount  of  punitive  damages  that 
may  be  recovered  in  court  proceedings. 
Although  many  of  these  new  laws  relate 
to  causes  of  action  that  would  not 
normally  be  alleged  in  securities 
arbitrations,  such  as  personal  injury  and 
product  liability,  the  number  of  statutes 
restricting  the  award  of  punitive 
damages  is  an  indication  of  growing 
legislative  concern.  Some  examples  of 
state  and  federal  laws  are  provided 
below. 

A  review  of  NASD  arbitration  records 
indicates  that  about  half  of  all  claimants 
in  the  past  three  years  have  been 
residents  of  California,  New  York. 
Florida.  New  Jersey,  Texas.  Illinois,  or 
Michigan;  over  40%  of  all  claimants 
lived  in  the  first  three  listed  states.'* 
State  laws  are  constantly  evolving: 
however,  it  appears  that  all  seven  of  the 
above  states  allow  for  the  award  of 
punitive  damages  for  some  types  of  tort 
actions;^  five  states  have  some  statutory 


limitations  on  punitive  damages;'*  and 
two  states  have  no  statutory  limit  on  the 
amount  that  may  be  awarded,  although 
case  law  allows  the  trial  or  apfwUate 
courts  to  reduce  the  amount  awarded  by 
the  trier  of  fact.'^  Two  states  provide  for 


>'  914  U.S.  at  62. 

••  Uniiar  the  NASD's  rules,  however,  partias  Me 
not  allowed  to  include  in  their  arbitration 
Igili'ir"**  "any  condition  which  limila  or 
contradicts  the  rules  of  any  self-regulatory 
organization  or  limits  the  ability  of  a  party  to  file 
any  claim  in  arbitration  or  limits  the  ability  of  the 
arbitrators  to  make  any  award."  Rule  31 10(f)(4)- 
This  rule  was  not  at  issue  in  MiUtrobuono  because 
the  MastrobuoiKM'  contract  was  executed  prior  to 
the  efbctive  data  of  the  rule.  514  U.S.  at  61  n.6.  The 
NASD  intends  to  amend  Rule  31 10(1)  to  be 
conaiatani  with  the  proposed  rule  change. 

'*Thi«  iaioniial  survey  of  claims  filed  in  tOM, 
leM.  and  1996  counted  the  number  of  separate 
claimants  from  each  state:  there  could  have  been 
several  claimants  in  one  case.  It  also  coiuidered 
each  claimant's  mailing  addiaaa,  which  aoay  or  otay 
not  have  been  the  claimant's  JoMtrth  inc  lagi) 
purposes.  In  about  2%  of  rasas,  only  the  addbaaa  of 
the  claimant's  attorney  was  provided:  these 
addiaaaaa  %»ei*aMitted  from  th«  survey. 
FufthacBora.  Iha  aurvey  did  not  dUbnotiate 
batvs— n  lypaa  of  datmanU.  so  it  includes  member 
firms  and  asaociatad  paraoaa  who  were  claimants 
in  industry  disputaa.  Tharefcna,  these  figures  are 
only  approximate. 

»  California.  Cal.  Qv.  Code  §  3294  (West  Supp. 
1996)  (punitive  ilamagei  are  available  for  "breach 
of  an  obligation  not  arising  froa  contract,  where  it 
is  proven  by  clear  and  convincing  avidance  that  the 
defandaiu  has  been  guilty  of  oppraaalon.  baud,  at 

malic*. );  New  York.  tee.  e^..  KaUy  v.  Dtfoa. 

636  N.YS.  2d  123  (N.Y.  App.  Div.  1996)  (holding 
that  punitive  daaaafaa  are  available  under  case  law 
for  certain  tort  actions,  but  are  not  generally 
awarded  to  redreas  private  wrongs):  f^lorida.  Fla. 
Stat.  Ann.  $76S.73(1)(a)  (1996)  (punitive  damages 
are  allowed  in  civil  actions  based  on  negligence, 
strict  liability,  products  liability,  misconduct  in 
commercial  transactions,  professional  liability,  ot 
liiaarh  of  warranty,  and  involving  willful,  wanton. 


or  groaa  misconduct^  Naw  Hney.  N.f.  SlaL 
f  2A:tS-S.  12  (West  Supp.  1996)  (punllivn  d 
M*  awardod  "if  the  plaintiff  pro««*.  by  char 
convtndiV  evidence,  thai  the  hafm  tuRered  waa 
(cauaedl  (>y  actual  malice  or  acoonpaniad  by 

wanton  and  willful  illstagiid. Y.  Tana.  Tm. 

av  9nc  k  Rem.  CmI*  M41.0a2.  41.eOS  (1997) 
(punitive  damage*  are  gaoenlly  alkmad.  unlaw 
excluded  by  statute,  upon  a  fiiiding  of  fraud  or 
malice,  and  must  be  proven  by  clear  and  convincing 
evidence):  Illinois,  735  ni.  Camp.  Stat.  Ann.  5/2- 
1115.0S(b)  (1997)  (punitive  daniagas  are  available 
for  certain  tort  actions  involving  injury  to  person  or 
praparty.whan  il  is  proven  "by  ciaai  and 
convinciiv  vTidMic*  thai  the  dalandant'a  conduct 
was  with  evil  aolhw  or  with  a  reckless  and 
outi^eous  indUlHaBce  to  a  highly  unreasonable 
risk  of  barm  and  with  a  conscious  indiflaranc*  to 
the  righu  and  safety  of  others '),  see,  e^.  Shgtl  v. 
Levy  Org.  Dev.  Co..  607  N.E.  2d  194.  200  (III.  1992) 
("If  a  plaintiff  can  demonstrate  gross  deception  or 
wiUfclt  and  wanton  miaoonduct.  the  determination 
aa  lo  iiihKhai  plalatitr  is  eotitied  to  exemplary 
ifam^a*  lias  with  the  trier  of  fact  "):  Michigan,  see. 
«.g..  VeaefcnoJc  v.  Smith.  327  N.W.2d  261  (Mich. 
1982)  (oxamplary  damages  are  awardable  where  the 
daiaiidailt  commits  a  voluntary  act  that  inspires 
feelings  of  humiliation,  outrage,  and  indignity,  and 
where  the  coodact  was  malicioua  or  so  willhil  and 
wanton  as  to  demonstrate  a  recUaaa  disregard  qf  the 
pUintifTs  rights):  punitive  lamagii  if*  alao 
available  in  Michigan  undM  epedfic  staltMi  ktt 
causes  of  action  inapplicable  in  sacurltiaa 
arbitration.  See  infra  note  22. 

"  In  Florida,  punitive  dantagaa  may  be  awarded 
in  an  amount  up  to  three  times  compensatory 
ilaiiilgaa  in  oarlain  civil  actions  involving  willful, 
wanton,  or  gfnas  misconduct.  Fla.  Stat.  Ann 
S768.73(1)(a)  (1996).  Florida  law  requires,  however, 
that  35%  of  the  punitive  damages  award  be  payable 
to  the  state  or  a  medical  trust  fund.  See  id. 
$  76«.73(2)(b).  This  effectively  reduces  the  amount 
payable  lo  the  winning  party  to  less  than  two  time* 
compensatory  damages.  In  New  Jersey,  the  cap  on 
punitive  damages  is  five  timea  ih*  compensatory 
damages  or  S3S0,0O0.  whichever  is  gnaM-  N.|.  Rev. 
SUt.  $  2A :15-5.14(b)  (1996)  (cerUin  causae  of  action 
are  -Txempled  from  the  cap).  In  Texas,  the  cap  on 
punitive  daroagea  is  the  granlar  of  two  times 
"economic"  damagas  pliu  on*  timoa  non-aconomic 
dam^in  up  to  S7SO,000.  or  $200,000.  Tax.  Qv. 
I>MC  a  Rem.  Code  §41.008  (1997).  For  purpoaea  of 
this  provision,  economic  damages  are  defined  as 
"companaalory  daaafss  for  pecuniary  loaa"  and 
fMy^^  dmnapiglv  "pkyaical  pain  and  mental 
enpttf^  loaa  of  WMMMWMI.  disBguremeot.  physical 
iMipairment.  or.loaa  of  eompaniooship  and  society." 
Smkl.S4\ .001 .  In  Illinois,  punitiv* oamsfH m 
available  for  physical  injury  or  property  damaia  In 
an  amount  up  lo  three  times  economic  damagaa. 
735Ul.C:offlp  Sut.  Ann.  5/2-1  nS.05(a)(lW7)(M 
noted  below,  the  court  may  apporttOB  this  iMWili* 
amo^  the  plaintiff,  the  sttomey,  and  a  stala 
agsocy).  In  Michigan,  there  is  a  cap  (or  flagrant  or 
repeated  wage  law  violations  of  two  times  wages 
and  benefiu  due.  Mich.  Sut.  Ann.  %  17.277(1S) 
(Law.  Co-op.  1996),  and  a  treble  damages  provision 
for  violations  of  the  funds  tranafar  facUities  law 
resulting  in  injury  lo  businea*  or  praparty.  See  id. 
$23.1137(28). 

»  The  two  statea  with  no  specific  cap  on  punitive 
damages  are  California.  Cal.  Qv.  Code  $  3204  (West 
Supp.  1996).  and  New  York.  In  California,  however, 
Goorts  requires  s  "reasonable  relationship"  between 
actual  and  punitive  damages.  Torre*  v.  Automobile 
aub  of  Southern  California.  15  Cal.  4th  771,  781. 
937  P.  2d  290  (Ca.  1997).  See  infra  noU  38.  In 


payment  of  a  share  of  the  award  to  the 
state  in  certain  circumstances.^'  In  some 
of  the  states,  punitive  damages  requests 
must  be  separately  pleaded  or  tried,  or 
are  otherwise  subject  to  special 
procedures  to  avoid  prejudice  to  the 
defendant 2*  As  noteid  earlier,  many  of 
the  state  statutes  described  above  relate 
to  claims  that  one  would  not  expect  to 
find  in  securities  arbitrations. 

At  the  federal  level.  Congress  haa 
acted  to  provide  for  punitive  damages  in 
two  specific  areas,  while  at  the  same 
fimsi  placing  limita  on  the  amounts  that 
may  be  recovered.'^ 


addition.  Michigan  courts  have  held  that  the 
purpoae  of  exemplary  damages  is  not  to  punish  the 
defendant,  but  to  render  the  plaintiff  whole: 
therefore,  when  compensatory  damagaa  can  nmha 
the  injured  party  whole,  exemplary  Hamaga*  mual 
not  be  awarded.  See,  e.g..  fackson  Printing  Co.  v. 
Teresa,  425  N.W.2d  791.  794  (Mich.  Q.  App.  1988) 
(dtatiofu  omitted). 

» In  Florida.  35%  of  th^award  is  payable  to  the 
state's  General  Revenue  Fund.  Fla.  Stat  Ann 
$  768.73(2Xb)  (1996).  In  caaes  of  injury  or  deeth, 
35%  is  paid  to  a  medical  fund  insteed.  In  Illinois, 
for  case*  involving  physical  injury,  the  court  may 
apportion  the  award  among  the  plaintiff,  the 
plaintifTs  attorney,  and  the  Illinois  Department  of 
Rehabilitation  Services.  735  ill.  Comp.Sui.  Aim.  5/ 
2-1207  (1997), 

**Calitbrnl«'s  Qvil  Code  prohibits  daima  for 
punitive  dam^es  from  stating  the  amount  sought. 
Cal.  Qv.  Code  $  3295(el  (West  Supp.  1996],  and 
provides  that  a  court  "shall,  on  application  of  any 
dafandant.  preclude  the  admission  of  evidanc»of 
that  defendant's  profits  or  financial  condition  until 
after  the  trier  of  fact  returns  a  verdict  for  plaintiff 
awarding  actual  damages  and  finds  that  a  defendant 
is  guilty  of  malice,  oppreasion.  or  fraud  in 
accordance  with  Section  3294.  "  See  id.  §  329S(d). 
These  raatrictions  safeguard  defendants  by  ensuring 
that  they  are  not  coerced  into  settlements  to  avoid 
unwarranted  intrusions  into  their  private  financial 
afiairs.  ai>d  by  minimizing  potential  prejudice  to 
Ikam  In  front  of  a  jury.  Torre*  v.  Automobile  Club 
of  Southern  California.  15  Cal.  4tb  771.  777,  937  P. 
2d  290  (Ca.  1097).  In  Florida,  the  Supreme  Court 
has  recently  issued  revised  Standard  )ury 
bMbuctkins — Civil  Cases  for  use  in  bifurcated    ' 
prooaading*  in  which,  during  the  second  stage  of 
the  proceeding,  evidence  is  presented  and  argued 
that  will  allow  the  jury  to  determine  the  amount  of 
punitive  damages,  if  any,  tlvat  should  be  awarded. 
689  So.  2d  1042:  1997  FU.  LEXIS  22  (February  13. 
1997).  In  New  fersey.  punitive  damages  must  be 
spadfically  "prayed  for"  in  the  complaint.  N.J.  Stat 
Ann.  §2A;15-5.11  (Weet  Supp.  1996).  In  caaes 
involving  a  punitive  damages  claim,  the  defendant 
■qTMsk  a  bifurcated  trial.  See  id.  §2A:1S-5, 13(a). 
A  MicUgan  statute  provides  that  punitive  damages 
may  not  be  recovered  in  libel  actions  unless  the 
plaintiff  has  first  given  the  defendant  notice  and  an 
opportunity  to  publish  a  retraction.  Mich.  Stat 
Ann.  §  27A.291  l(2)(b)  (Law.  Co-op.  1996). 

>*In  the  Civil  Rights  Act  Amendments  of  1991 
(P.L  102-166).  Congress  agreed  lo  s  compromise  in 
which  compensatory  and  punitive  damages  became 
available  for  violations  of  Title  VU  of  the  Qvil 
Wghts  Act  of  1964,  the  Americaiu  with  Disabilities 
Ad  of  1990,  and  the  Rehabilitation  Act  of  1973, 
conditioned  on  the  right  lo  a  jury  trial  on  the 
underlying  claim,  proof  of  intentional 
discrimination  (as  opposed  to  disparala  imped),  a 
finding  (for  the  award  of  punitive  diOUgaa)  that  the 
employer  aded  with  "malice  or  with  reckless 
indiffsreoce  to  the  federally  protected  rights  of  an 
^grieved  individual,"  and  s  cap  of  $50,000  to 
$300,000  for  combined  compensatory  and  punitive 


Task  Force  Report 

In  its  Report,  the  Task' Force  noted 
that  the  subject  of  punitive  damages  has 
generated  widespread  controversy  and 
polarization  between  the  investor  and 
oroker/dealer  communities.^^  The  Task 
Force  observed  th^t  about  50%  of  all 
new  arbitration  claims  include  a  claim 
for  punitive  damages,  although  ptmitive 
damages  are  awarded  in  only  about  1% 
of  cases.  The  Task  Forc»  Report 
expressed  the  opinion  that  the  existence 
of  a  punitive  damages  claim  can  lead  to 
more  adversarial  litigation,  as 
respondents..use  every  available  tactic  to 
defend  themselves  against  a  potentially 
enormous  award.  The  Task  Force  Report 
also  noted  the  views  of  some  claimants' 
lawyera  that  it  could  be  considered 
malpractice  for  them  to  omit  ptmitive 
daniages  claims.  After  interviewing 
many  interested  groups  and  individuals, 
and  after  niunerous  discussions,  the 
Task  Force  recommended  that: 

•  punitive  damages  remain  available 
in  NASD  arbitration,  subject  to  a  cap; 

•  the  cap  on  punitive  damages  be  the 
lesser  of  two  times  compensatory 
damages  or  $750,000; 

•  damages  imder  the  Racketeer 
Influenced  and  Corrupt  Organizations 
Act  ("RICO")*'  and  punitive  damages 
not  be  awarded  for  the  same  claim; 

•  punitive  damages  be  available  to  an 
investor  where  they  would  be  available 
in  court  for  the  same  types  of  claims,  in 
the  state  where  the  investor  is 
domiciled; 

•  the  atandaid  of  conduct  justifying 
tile  award  of  punitive  damages  be  based 
on  state  law  where  the  investor  is 
domiciled; 

•  the  award  specify  the  amount  given 
for  compensatory  damages  and  the 
amount  given  for  ptmitive  damages;  and 

•  where  requested  by  the  party 
against  whom  the  award  is  rendered,  the 
award  describe  the  conduct  giving  rise 
to  the  award.** 

llie  Task  Force  noted  that  the  cap  on 
punitive  damages  finds  support  by 
analogy  to  recently  enacted  state  and 
federal  statutes  imposing  limitations  on 
punitive  damages.  *«  The  Task  Force 
recommended  further  that  any 
predispute  arbitration  agreement 
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damagaa.  depending  on  the  number  of  parsons 
•mployed  by  the  defandant.  42  U.S.C  §  1981a.  In 
the  Futures  Trading  Pradicas  Ad  of  1992.  Congreaa 
provided  for  the  award  of  punitive  damages  in  the 
amount  of  two  times  actual  rtam^ni  for  certain 
violations  of  the  future  trading  laws.  Under  that 
Act,  ptmitive  damages  are  only  avaiM>le  for  certain 
claiinanta  who  prove  a  "willful  and  intentional" 
violation  in  the  execution  of  an  order  on  the  floor 
of  a  contract  market.  7  U.S.C  §2S(aX3). 

"See  Task  Force  Report  at  35  •(  Stfg. 

"18  U.S.C  1961  etae^. 

»  See  Teak  Report  at  4fr-«a. 

»/d.«t43. 


between  tiie  parties  expressly  {xovitle 
for  the  award  of  punitive  damages 
(subject  to  their  availability  for  the  same 
t)rpes  of  claims  in  state  court),  refer  to 
the  relevant  NASD  Rule,  and  provide 
that  the  parties'  agreement  to  permit 
ptmitive  damages  in  arbitration 
preempta  any  state  arbitration  law  to  the 
contrary.so  The  Task  Force's  research 
indicated  that  this  t)rpe  of  agreement 
would  comport  with  existing  law  under 
the  Federal  Arbitration  Act  ("FAA"),'» 
which  has  been  held  to  preempt 
conflicting  state  law.  32 

Positions  of  Interested  Organizationa 

In  order  to  carry  out  the 
recommendations  of  the  Task  Force, 
NASD  Regulation  considered  the  views 
of  various  organizations  and  reviewed 
relevant  federal  and  state  law.  In 
particular,  NASD  Regulation  considered 
lettera  from  and  conversations  with 
representatives  of  the  Public  Investors 
Arbitration  Bar  Association  ("PIABA"), 
SiCA.  and  the  Securities  Industry 
Assodation  ("SIA"). 

Attomejrs  and  groups  representing 
investors  argued  that  arbitration  should 
afibrd  the  same  types  of  relief  as  would 
be  available  in  court,  including  punitive 
damages.  These  groups  contended  that, 
since  virtually  all  firm  i^reements  with 
their  customers  contain  a  clause 
mandating  arbitration  of  disputes 
arising  under  the  agreement,  customers 
are  unable  to  take  their  claims  to  court 
but  must  proceed  in  ariritration.  Such 
groupa  gmerally  oppose  any  limitation 
on  punitive  damages,  such  as  ceilings 
on  the  amount  that  may  be  awarded,  or 
ratios  of  punitive  damages  to 
compensatory  damages.  For  example, 
PIABA  expreaaed  the  initial  opinion 
that  there  should  be  no  cap  on  punitive 
damages,  as  such  damages  provide  a 
"significant  and  important  curb  on 
customer  abuse."  ^ 

Public  members  of  SKIA.  i.e..  those 
not  affiliated  with  the  securities 
industry  or  mth  the  SROs,  sent  a  letter 
to  the  rhairman  of  the  NASD  shortly 
before  the  NASD  Board  of  Govemon 
met  to  consider  the  fMoposed  rule 
change.3^  In  the  letter,  the  public 
membors  stated  their  view  that  the 
proposed  punitive  damagtin  rule  would 
resilh  in  an  ariiitrary  limitation  of 


**The  Taak  Force's  mcommandstions  concerning 
the  contents  of  predispute  aibitratioo  ^reements 
are  under  consideration  by  NASD  Kagulation. 

"  9  U.S.C  \etteq.  (^upp.  1997). 

"  See,  e.g..  AUed-Bmce  Termiitix  Cot.,  Imc.  v. 
Dabson,  513  U.S.  265. 130  L.  Ed.  2d  753. 115  S.  Q. 
834  (199S). 

*>  Latter  &«a  L.  Janna  Stanley,  1995-40  PIABA 
l>residant.  to  Debocah  Masucd,  Vice  President  and 
Director  of  Arbitration  (Mwch  15, 1996). 

M  Letter  from  SICA  Public  Members  to  Daniel  P. 
TuUy  (December  9, 1996). 


arbitraton'  authority  to  award  pimitive 
damages,  and  would  conflict  with  an 
NASD  rule  prohibiting  arbitration 
agreementa  from  containing  limitations 
on  arbitrators'  authority.  The  public 
members  also  expressed  the  opinion 
that  the  issue  should  be  returned  to 
SICA  for  development  of  an  aixeptabla 
resolution. 

Representatives  of  the  broker-dealer 
community,  however,  recommended 
limiting  or  prohibiting  the  award  of 
pimitive  damages  in  arbitration.  The 
SIA  expressed  the  vie%vs  that  (i) 
Arbitration  claimants  cfo  not  have  an 
absolute  right  to  punitive  tiamages; 
rather,  punitive  damages  are  purely 
discretionary  on  the  part  of  the  jury  or 
arbitrator  in  order  to  punish  a  person  for 
conduct  that  is  outrageous  to  society  aa 
a  whole;  (ii)  punitive  damages  woe 
devised  to  serve  the  purposes  of 
punishment  and  deterrence,  but,  in  the 
securities  industry,  state  and  federal 
regulatore  already  have  a  broad  arsenal 
of  weapons  to  use  against  wrongdoers; 
(iii)  arbitntfon  does  not  ofiiar  the  due 
process  safeguards  that  are  available  ia 
court;  for  example,  the  rules  of  evidence 
do  not  apply  in  arbitration;  there  are  no 
set  standards  of  proof,  such  as 
preponderance  of  the  evidence,  clear 
and  convincing  evidence,  or  reasonable 
doubt;  and  there  is  no  right  to  appeal 
the  award  except  on  very  narrow 
groiuids;  (iv)  arbitration  cases  are  . 
difficult  to  settle  due  to  the  threat  (^ 
punitive  damages;  because  claimants 
hope  for  larger  awards  in  arbitration 
through  an  award  of  pimitive  riamiyii. 
they  are  less  willing  to  settle  cases  at 
what  firms  txMiaider  a  "reasonabfe" 
amount;  and  (v)  the  chief  advant^e  of 
arbitration,  ite  relatively  speedy 
resolution  of  a  dispute  by  onlinary 
individuals  using  notions  of  siasp^ 
justice,  will  be  lost  as  the  process 
becomes  more  complex  and  more  like 
the  court  system. 

The  SIA  stated  that  ite  Board  had 
recommended  that  the  cap  be  reduced 
to  $250,000  or  one  times  compensatory 
damages,  whichever  is  less.^'  "Dm  SIA 
noted  that  $750,000  is  greater  than  the 
total  net  capital  of  half  of  the  member 
firms  of  the  SIA  and  of  an  additional 
several  thousand  firms  that  are  members 
of  the  NASD.  The  SIA  contended  that, 
since  arbitration  awanls  are  very 
difficuh  to  appeal,  there  should  be 
reasonabfe  restraints  on  punitive 
damages  to  avoid  endangering  the 
viability  of  the  vast  majority  of  NASD 
memben. 


**  Latter  from  A3.  Krot^atd.  SIA  rhrfit—  ig 
Mary  Alice  Brophy,  rhairman,  NASD  Rtgulatiaa 
(June  7. 1996). 
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Othor  tuggMtioiis  mada  by  tha  SIA 
woe  that  tha  term  "compeoaalory 
damagaa"  ba  deflnBd  aa  "out-o£-pockat 
loasaa,"  baaad  upon  tha  difiaraacaia 
prioa  batwaan  puichaaaa  and  alas  of 
ttM  iBvaatmaot  (or  currant  valua.  If  still 
held);  that  the  term  "exemplary 
dauMflaa"  ba  used  instead  of  "pimitlve 
damagM":  that  a  uniform  national 
standard  of  conduct  be  used  to 
determine  when  punitive  damages  are 
appropriate:  that  the  rule  specify  that 
exemplary  damages  may  be  awarded 
"up  to"  the  stated  cap.  to  clarify  that  the 
cap  is  not  an  automatic  amount;  that  the 
applicable  state  law  to  determine 
whether  ptmitive  damages  are  available 
be  that  of  the  investor's  domicile  at  the 
time  the  transaction  occurred;  and  that 
the  award  of  punitive  damages  ba 
considered  in  a  separate  proceeding 
from  the  rest  of  the  case  (a  process  often 
referred  to  as  "bifurcation"). 

Purpose  of  Proposed  Rule  Change 

During  the  past  several  years. 
laftHaatad  parties  have  been  unable  to 
leadl  a  consensus  on  punitive  damages, 
and  NASD  Regulation  believes  that  it 
must  take  action  at  this  time  to 
implement  a  punitive  damages  rule. 
Affcar  reviewing  the  positions  of  various 
tntaiaalad  groups.  NASD  Regulation 
adopted  an  amendment  to  the  code  of 
Arbitration  Procedure  that  generally 
follows  the  Task  Force 
recommendations,  with  minor  changes 
considered  appropriate.  NASD 
Regulations  believes  that  the  proposed 
rule  change  best  effectuates  the  interests 
of  providing  a  forum  to  investors  that 

ftrovides  appropriate  relief  while 
imiting  the  potential  for  awards  that  are 
disproportionate  based  on  the  claims 
alleged. 

NASD  Regulation  recognizee  that  it  is 
not  appropriate  or  feasible  to  eliminate 
the  availability  of  punitive  damages  in 
arbitration  so  long  as  public  customers 
are  required  by  most  member  firms  to 
sign  predispute  arbitration  agreements. 
At  tlM  same  time,  NASD  Regulation 
raellaaa  that  some  of  the  safeguards 
against  excessive  punitive  damages 
awarda  that  may  be  available  to 
defndants  in  court  are  not  available  in 
arbitration,  such  as  special  pleading 
requirements  for  requests  of  punitive 
damages,^"  separate  hearings  for  the 
UaUUty  and  damages  phases  of  the 
caaa.^'  poat-trial  review  of  the  award  by 
a  fudge,^  and  judicial  appeals  on  the 


maritt  of  tha  decision  rather  than  on  the 
nacrowac  grauada  for  overturning  an 
arbitratioB  awaad.**  Therefore.  NASD 
Regulation  believes  it  has  balanced 
these  considerations  fairfy  in  eudoiaiBg 
the  recommendation  of  the  Task  Force 
that  a  cap  on  punitiva  damages  is 
necessary  and  appropriate  if  punitiva 
damages  are  to  be  permitted  in  the 
NASD  Regulation  forum. 

The  cap  on  punitive  damages  of  tha 
leaser  of  two  times  compensatory 
damages  or  $7SO,000  is  beliaved  to  ba 
appropriate  in  an  industry  that  is 
already  subject  to  extensive  regulatory 
oversight.  As  discussed  above,  the 
S750.000  amount  is  larger  than  die  net 
capital  requirement  of  many  NASD 
member  firms.***  Therefore,  a  cap  of 
$750,000  provides  a  significant 
deterrent  to  egregious  behavior,  since  it 
could  threaten  a  firm's  continued 
operations.  Considering  the  iact  that 
arbitration  by  ita  nature  is  mora 
informal  than  a  court  proceeding,  with 
relaxed  rules  of  evidence  and 
procedure,  and  the  fact  that  arbitration 
awards  may  be  modified  or  vacated  only 
on  very  narrow  grounds,  NASD 
Regulation  believes  that  the  limitation 
on  the  amount  of  pimitive  damages  is 
reasonable. 

Description  of  Proposed  Riile  Change 

The  proposed  rule  has  been  drafted 
using  tne  "plain  English"  principles  of 
written  communication  that  the 
Commission  has  encouraged.  NASD 
Regulation  believes  the  proposed  rule 
will  be  easier  for  all  arbitration 
participanta  to  understand,  most  notably 
participants  who  represent  themselves 
(pro  se  parties).  Unlike  the  NASD's 
Membership  and  Conduct  Rules,  which 


**Sm  Mpra  nols  M. 

**  Sm  Mi|M«  nola  24. 

»  Sm.  •.§..  J>«wf  V.  Sworn/  BapeM  OurcA.  It7 
P  2d  713  (Cal.  1948)  (if  ■  hiry  award*  iKMilv 
•XMiipkry  damagM.  thar*  U  an  adaquata  raw  arty  by 
way  of  an  appropriala  motion  baiora  tba  trial  court 
or  by  ippaal). 


>•  Undor  tha  Fadaral  ArbitraUoo  Act.  far  axampla, 
wbilralioo  awarda  may  ba  vacatad  on  tha  ioMowiag 
ground*:  1 1 )  Wbara  tha  award  wa>  procurad  by 
corrupUoa.  fraud,  or  undua  maanr;  (2)  whaM  lliata 
wa*  svidwl  pwliaUiy  or  oomipttoe  in  tha 
arbMMlan.  or  aillMr  ol  tk«K  U)  wiMra  Hw 
arbimtan  wan  guilty  of  aiMDaaact  in  raftuing  to 
poatpoe*  Ihs  hawing,  upoe  MindHi  cauaa  shown. 

mattiMlBZa  oooMMny:  or  of  aay  odMr 
miabahavior  by  which  tha  righu  of  any  party  hava 
baan  pra^udicad:  or  (4)  whara  tha  arbilrator* 
axcaadad  thair  powar*.  or  ao  imparfactly  axacutad 
tham  that  a  mutual,  final,  and  daflnita  award  upon 
tha  aHbiact  aattar  •ubmitlad  «raa  no!  OMda.  9  U.S.C 
f  10(a)  (Supp  1997). 

••Tha  S7S0.000  amount  i«  alao  lufir  tbae  tha 
annual  lavanua  of  moal  mambar  Anas.  TIm  Rapoit 
of  tha  Salact  rfiWfs  oe  Sewmw*  wwl 
Govansoos  of  tha  NASD  Beard  of  Covaraort 
r"irlltn-l-  Raport")  obaarvad  that.  "Moal  NASD 
maahar  Inas  ara  ralativaly  unall.  Appftudaialaly 
SS%  raport  p<oaa  lavanuaa  (raai  thair  aacuritiaa 
buainaaa  balow  SesO.OOa  80%  raport  poaa 
aacuiiliaa  lavaauaa  uadar  $4  milUoo.  Fawar  than 
S%  raport  ptmt  raviayai  ovar  SSO  million.  Tha 
numbar  of  NASD  mtmhm  fiima  that  gaoarata 
■acufillaa  ii  wi—  •««  t37S  aUUion  ia  only  43.  or 
0.8%  of  Ihs  aaabHahip."  Rudman  Raport  ai  C-ll 
(SapL  IS.  1909). 


are  mainly  referred  to  and  applied  by 
wmmtMw  firms,  their  compliaaca  officaca/ 
and  thair  attotn^s,  tha  Coda  of 
Arbitration  Procedure  ia  often  used  by 
pro  $e  partiea  who  are  not  attorneys  uid 
who  are  usually  coming  into  contact 
with  tha  dispute  resolution  process  for 
the  first  time.^i  In  such  circumstances, 
plain  English  rules  are  particularly 
important  In  conformify  with  plain 
RwgHah  principles,  the  term 
"arbitrators"  has  been  osed  instead  of 
^arbitration  panel"  in  the  proposed  rule 
change.  This  usage  is  not  meant  to 
imply  that  the  proposed  rule  change 
api^foa  only  to  cases  heard  by  more 
than  one  armtrator  rather,  it  applies  to 
any  arbitration  panel,  which  may  be 
composed  of  one  or  mora  arbitrators. 

Proposed  new  Rule  10336  provides  in 
paragraph  (a)(1)  that  it  applies  only  to 
disputes  between  a  public  customer  and 
a  member  or  between  a  public  customer 
and  an  associated  person.  Therefore,  the 
proposed  rule  will  not  appfy  to  disputaa 
between  or  among  members  and 
associated  person  ("industry 
disputes").*^ 

noposed  paragraph  (a)(2)  states  that  a 
party  may  request  an  award  of  punitive 
damages  if  a  court  (not  an  arbitration 
panel)  of  the  state  of  which  that  party 
is  a  citizen,  at  the  time  the  claim  is  filed, 
could  award  punitive  damages  for  the 
same  type  of  claim.*^  A  party  seeking 
punitive  damages  may.  either  at  the 
party's  option  or  at  the  request  of  the 
arbitrators,  brief  the  applicable  state  law 
in  order  to  demonstrate  to  the  arbitrators 
that  his  or  her  state  does  allow  the 
award  of  punitive  damages  in  ita  courts 
for  the  same  type  of  claim.  Thus,  the 
party's  citizenship  at  the  time  of  filing, 
rather  than  at  the  time  of  the  imderlying 
tran8action(s),  determines  the  applicriile 
state  law.  This  facet  of  the  proposed  rule 
follows  the  Task  Force's 
recommendation  rather  than  tha  SIA's 
suggestion.  NASD  Regulation  believes 
this  provision  will  be  considerably 
easier  to  administer,  especially  when 


«<  NASD  Ragulatlon  artimata*  that  aa  many  as 
third  of  all  dai 


:lairo«  filad  involve  a  pro  ae  party. 
Sm  Sacuritias  Arbitration  Commantator.  Vol.  VHI. 
No.  9  (Fabtuary  1997).  Tha  oumbar  of  pro  a*  partiaa 
ia  much  ItiglMr  far  amallar  claiow;  mora  than  thraa- 
quartan  of  claims  involving  S10,00O  or  kaa* 
involvad  pro  Be  claimants.  Id. 

«>Saaaupranala3. 

**ThU  may  maan  thai  punitiva  dimaMi  will 
baooSM  available  under  tne  proposed  lula  rhanga 
arhaa  thay  were  not  previously  available  in 
ariiitration  procaadings  In  a  partictilar  state.  For 
axampla,  in  IllinoU.  courts  hava  held  that  punitiva 
ilain^a*  may  ba  awarded  in  arbitraUon.  but  ooly 
wlian  Ifaa  partiaa  have  expressly  agreed  to  tha 
aibtttatow'  authority  to  award  punitive  damages. 
Qty  of  Chicago  r.  American  Federation  of  State. 
County  and  Municipal  Employee*.  1996  WL  49682S 
at  *3.  069  N.E.  2d  1311  (III  App.  a.  1996).  ciUng 
Bdward  Bitctiic  Co.  v.  Automation,  fnc..  S93  NX 
2d  833,  843  (IIL  App.  Q.  1992). 
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several  transactions  or  events  take  place 
over  a  long  period  of  time,  during  which 
time  the  party  seeking  punitive  damages 
could  have  moved  one  or  more  times. 

Proposed  paragraph  (a)(3)  was  added 
to  address  the  situation  in  which  an 
investor  lives  in  a  state  that  does  not 
allow  the  recovery  of  piuiitive  damages 
for  the  investor's  claims.  In  that 
situation,  the  rule  would  prevent  a 
member  firm  (or  associated  person) 
which  is  a  citizen  of  a  state  that  permits 
punitive  damages  from  seeking  punitive 
damages  against  the  investor.  Uthe 
investor  hais  several  claims  and  is  able 
to  request  punitive  damages  for  any  one 
of  them,  then  the  member  or  associated 
person  may  also  request  punitive 
damages  as  allowed  tmder  relevant  state 
law. 

Proposed  paragraph  (aM4)  requires  a 
party  requesting  an  award  of  punitive 
damages  to  specify  in  its  claim  the 
amount  of  piinitive  damages  it  is 
requesting.  Specification  is  required 
because  the  amount  of  the  claim 
determines  the  size  of  the  arbitration 
panel  appointed,  the  member  surcharge, 
the  claimant's  filing  fees,  and  the 
hearing  session  fees. 

Proposed  paragraph  (a)(S)  defines  the 
term  "claim"  for  purposes  of  the 
proposed  rule  as  including  any  dispute 
or  controveray  described  in  a  Statement 
of  Claim  (including  Coimterclaims, 
Third-Party  Claims,  and  Cross-Claims) 
for  which  the  claimant  is  seeking  any 
form  of  remedy,  in  order  to  reduce  the 
verbiage  needed  each  time  the  term 
"claim"  is  used. 

Proposed  paragraph  (b)(1)  provides 
that  the  standard  of  conduct  to  be 
applied  is  that  of  the  state  of  which  the 
party  requesting  punitive  damages  is  a 
citizen  at  the  time  the  claim  is  filed. 
This  follows  the  Task  Force 
recommendation  and  conforms  to 
paragraph  (a)(2)  in  looking  to  state  law 
to  determine  what  conduct  justifies  an 
award  of  punitive  damages. 

Proposed  paragraph  (b)(2)  specifies 
that  the  standard  of  paragraph  (b)(1) 
applies  regardless  of  any  choice-of-law 
provision  in  the  parties'  predispute 
arbitration  agreement.  This  provision  is 
intended  to  avoid  the  situation  in  which 
a  member  firm  inserts  a  choic»-of-law 
clause  in  its  customer  agreements  that 
specifies  use  of  the  law  of  a  state  that 
does  not  allow,  or  that  strictly  limits, 
the  award  of  punitive  damages  in 
arbitration.  Gtften  that  state  is  the  one  in 
which  the  member  firm  is 
headquartered,  but  it  may  not  be  the 
state  in  which  the  customer  lives  or  in 
which  the  customer  did  business  with 
the  member  firm.  The  NASD  believes  it 
is  fiairer  to  apply  the  law  of  the  state  in 
which  the  customer  is  a  citizen  at  the 


time  the  claim  ia  filed,  rather  than  to 
apply  the  law  of  a  state  specified  in  a 
choice-of-law  provision  that  the 
customer  may  not  have  noticed  or 
understood  when  opening  an  account 
some  months  or  years  earlier.  Paragraph 
(b)(2)  applies  only  to  the  availability  of 
punitive  damages,  and  not  to  the 
substantive  claims,  which  would  still  be 
subject  to  applicable  choice-of-law  and 
conilicta  of  law  principles  to  the  extent 
not  inconsistent  with  other  NASD  rules. 

Proposed  paragraph  (c)  sets  out  the 
limitations  discussed  earlier,  stating  in 
(c)(1)  that  punitive  damages  may  be 
awarded  in  an  amount  up  to  two  times 
compensatory  damages  or  $750,(X)O. 
whichever  is  less.  The  use  of  the  phrase 
"up  to"  makes  clear  that  the  limitation 
is  not  a  standard  amount  to  be  awarded 
in  every  case.  The  amount  of  the  cap  is 
the  same  as  contained  in  the  Task 
Force's  recommendation. 

The  Task  Force  intentionally  did  not 
define  compensatory  damages,  leaving  it 
to  the  discretion  of  the  arbitrators.  This 
choice  reflected  the  fact  that  there  are 
different  theories  of  loss  for 
compensatory  damages,  such  as  out-of- 
pocket  loss  or  lost  opportunity,  costa, 
that  may  be  appropriate  in  different 
circumstances.  The  proposed  rule 
deviates  only  in  a  minor  respect  from 
this  recommendation.  The  definition  of 
compensatory  damages  set  out  in 
proposed  paragraph  (c)(2)  excludes 
attorneys'  fees,  other  costs  of  arbitration, 
and  post-award  interest.  Such  amounts 
may  continue  to  be  awarded,  but  simply 
are  not  considered  for  purposes  of  the 
formula  in  paragraph  (c)(1)  for  punitive 
damages.  Arbitratora.  however,  may 
include  pre-award  interest  in 
compensatory  damages  for  purposes  of 
paragraph  (c)(1)  if  they  have  awarded 
such  interest. 

Proposed  paragraph  (c)(3)  makes  clear 
that  punitive  damages  are  not  to  be 
awarded  in  addition  to  the  multiple 
damages  allowed  by  RICO  or  other 
similar  statutes  for  the  same  claim.'*^ 
This  recommendation  is  in  accordance 
widi  die  Task  Force's  recommendation 
that  arbitrators  be  precluded  from 
awarding  both  RICO  damages  and 
punitive  damages  for  the  same  claim. 
The  term  "multiple"  was  used  instead 
of  "treble"  to  be  more  comprehensive, 
since  there  may  be  state  and  federal 
statutes  that  provide  for  automatic 


♦•  NASD  Regulation  did  not  agree  vrith  the  SIA's 
suggestion  that  RICO  awards  be  limited  to  the 
formula  for  other  punitive  damages,  and  believes 
that  the  same  RICO  damages  should  be  available  in 
arbitration  as  in  court.  We  note,  however,  that 
federal  RICO  damages  for  fraud  in  the  purchase  or 
sale  of  securities  are  available  when  a  criminal 
conviction  has  been  obtained  for  the  same  conduct. 
IB  U.S.C§  1964(1995). 


doubling,  tripling,  or  other  multiples  of 
compensatory  damages.  For  purposes  of 
the  proposed  rule,  a  statute  providing 
for  punitive  damages  in  an  amoimt 
equal  to  (one  times)  compensatory 
damages  would  not  be  considered  to  be 
"multiple."  Likewise,  a  statute 
providing  for  punitive  damages  in  an 
amount  "up  to"  a  certain  multiple  of 
compensatory  damage  would  not  be 
considered  to  be  "multiple"  for 
purposes  of  paragraph  (c)(3)  because  the 
actual  amount  of  punitive  damages  is 
discretionary  rather  than  automatic.  In 
the  latter  two  cases,  the  amount  of 
punitive  damages  would  be  subject  to 
the  cap  in  the  NASD  rule. 

Proposed  paragraph  (c)(4)  states  that 
the  limitations  of  paragraph  (c) 
supersede  any  applicable  state  law  on 
the  size  of  punitive  damage  awards. 
This  may  result  in  a  higher  or  lower 
award  of  punitive  damages  in 
arbitration  than  would  be  available 
under  state  law.  As  noted  above,  NASD 
Regulation  believes  this  result  is  fair,  in 
that  it  provides  uniform  remedies  for 
claimanta  in  diffierent  states  (if  there 
state  allows  punitive  damages),  as  well 
as  a  consistent  limit  of  liabilify  for 
*member  firms  with  offices  in  several 
states.  In  addition,  the  disciplinary 
processes  of  NASD  Regulation  (as  well 
as  of  the  SEC,  the  state  securities 
regulatore.  and  federal  and  state 
criminal  authorities)  remain  available  to 
customers  who  feel  they  have  been 
wrongly  treated  by  their  broker-dealers. 

Finally,  proposed  paragraph  (d) 
requires  the  ariiitrators  to  set  forth 
separately  in  their  award  the  amounta 
awarded  for  compensatory  and  punitive 
damages.  This  requirement  is  in 
accordance  with  (he  Task  Force's 
recommendation  and  not  opposed  by 
the  SIA  and  PIAfiA.  The  paragraph  does 
not  require  arbitrators  to  describe  the 
facts  and  conduct  upon  which  the 
award  of  punitive  damages  was  based, 
or  to  set  forth  their  reasons  for  not 
awarding  punitive  damages.  The  Task 
Force  had  recommended  that,  where 
requested  by  the  party  against  whom  the 
award  is  rendered,  the  aihitrators 
should  describe  the  conduct  giving  rise 
to  the  award.  NASD  R^ulation  believes 
such  explanations  could  slow  the 
completion  of  the  arbitration.  They  also 
would  create  imcertainly  as  to  the  date 
of  the  award  for  appeal  purposes. 
However,  {Mrties  will  continue  to  be 
allowed  to  request  an  opinion  of  the 
arbitrators  as  described  in  the 
Arbitration  Procedures  booklet 
compiled  by  SICA  and  distribution  to 
all  public  customer  claimants.  Under 
this  practice,  a  party  must  make  any 
such  request  no  later  than  the  date  of 
the  hearing,  and  the  arbitration  panel 
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has  the  diacietion  to  grant  or  dany  tha 
reqiMst. 

All  newly  approved  NASD  arbitrators 
who  have  not  preaidad  at  a  hearing  are 
raquirad  to  attend  a  training  proaram. 
which  includes  Informatloo  on  toe 
awarding  of  punitive  daaaagM.  If  tha 
propoaaa  rule  change  is  approved. 
Office  of  Dispute  Resolution  staff  will 
maka  appropriate  changae  to  the 
arbitrator  training  and  eiducation 
materials  to  reflect  the  requirements  of 
the  new  rule. 

NASD  Regulation  is  requesting  that 
the  proposed  rule  change  be  effective 
within  45  days  of  SEC  approval.** 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(e)  of 
the  Act^  in  that  it  will  promote  just 
and  equitable  principles  of  trade  by 
providing  an  additional  remedy  for 
wrongdoing  by  broker/dealers  and  their 
■asorintnd  persons,  and  it  will  protect 
invaators  and  the  public  interest  by 
clarifying  that  punitive  damages  are 
available  in  the  NASD  Regulation 
arbitration  forum,  where  they  would  be 
available  under  relevant  state  law  for 
similar  court  proceedings. 

B.  Self-Begulatory  Organization't 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Propoeed  Rule  Change  Received  From 
Memben.  Participants,  or  Others 

No  written  comments  «vere  either 
solicited  or  received. 

m.  Data  of  Efbctiveneaa  of  the 
Propoeed  Rule  Changw  and  Timing  for 
CommisaioB  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Ragislar  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publiahaa 


<*NASD  Rapiiatioo  coimnH  to  •■  aMMMioo  o( 
th*  tim*  proiocU  ipeciflad  In  Saction  lS(bX2)  of  tha 
Act  until  tha  SEC  i>  praparad  to  approva  NASO 
RafulatMo't  jrat-lo^ba-IUad  lula  oiiinf  piwyoainf  to 
1  Rnla  310(f)  to  ravlM  Hm  ra^itasBSali  ior 
r  pt  adtopwto  arttoittoo  t^mmmts  uwd  by 
■  NASD  Mspiiillne  i1— da  to  iwJ  tfca 
tulaa  gaawnii^  emstammr  praditputa  Mhtoltoe 
■graaeMOla  to  |l«*  sflaci  lo  iha  puniti va  ( ' 
nil*  pcopoaad  bafatn  and  iIm  aiigibUity  i 
prcpoMJ  la  SR-NASI>-«7-44.  Th*  [ 
axto—lon  ia  to  pannil  tha  SEC  to  ad  ttmmUmmimty 
on  Ihii  rula  filing,  tha  yat-to-ba-Blad  nls  Uillg 
propoaing  to  ainand  Rula  3110(t).  «■<  Hw  sligMUty 
nila  propoaad  in  SR-NASD-e7-44. 

«•  IS  U.S.C  7So3(bXB). 


its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organizations 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  instituta  procaadings  to  datsrmine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Saiteitation  of  Commeats 

Intarasfed  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissioiu 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  F.xrhangw 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  D.C  20S49.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposad  rule 
change  tnat  are  filed  with  tha 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
tboae  that  may  be  wdthheld  from  the 
public  in  accordance  with  the 
provisions  ot  5  U.S.C.  552.  will  be 
available  for  inspection  and  copjring  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copjring  at 
tha  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-g7-47  and  should  be 
submitted  by  December  29, 1997. 

For  tlM  Commission,  by  tbm  Division  of 
Market  Regulation,  pursuant  to  fisisgsts li 
authority. 

Margaret  H.  McParlMd. 
Deputy  Secretary. 
IFR  Doc.  97-31S77  Filed  12-4-97;  S.^S  ami 


SECURITIES  ANO  EXCHANGE 
COMMISSION 

[Raleaae  Na  34-3nW;  Fla  Na  SM-OOfV- 
t7-2] 

Salf-Ragulatory  Organixatlons;  Tha 
Optk>r>a  Clearing  Corporation;  Order 
Qrvnting  Accalawled  Approval  ol 
Propoaad  Supplamant  to  OpMons 
DiackMura  Document  Regarding 
Mutual  Fund  Index  Optiona 

November  20. 1997. 

On  November  13, 1997,  The  Options 
Clearing  Corporation  ("OCC")  submitted 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Rule  9b- 1  under  the 
Securities  Exchange  Act  of  1034 
("Act"),'  five  definitive  copies  of  a 
Supplement  to  its  options  disclosure 


document  ("ODD"),  which  daecribas, 
among  other  things,  the  risks  and 
characteristics  of  trading  in  options  on 
mutual  fund  indexes. 
.   The  Commission  has  approved  an 
options  exchange  proposal  to  list  and 
trade  options  on  particular  mutual  fund 
indexes.'  OCC  now  proposes  this 
Supplement,  which  is  to  be  read  in 
conjunction  with  the  more  general  ODD 
entitled  "Characteristics  and  Risks  of 
Standardized  Options."  that  provides 
disclosures  to  specifically  accommodate 
the  introduction  of  mutual  fund  index 
options  and  to  reflect  current  rxUea  of 
options  markets  on  which  mutual  fund 
index  options  are  approved  for  trading. 
Punuant  to  Rule  9b- 1,  the  Supplement 
will  have  to  be  provided  to  inveaton  in 
mutual  fund  index  options  whose 
account  is  approved  for  trading 
standardized  options. 

The  Commission  has  reviewed  tha 
OOD  Supplement  and  finds  that  it 
complies  with  Rule  9b-l  imder  the  Act 
Tha  Supplement  is  intended  to  be  read 
in  con)unction  with  the  QTX).  which 
discusses  the  characteristics  and  risks  of 
options  generally.  The  Supplement 
provides  additional  information 
regarding  mutual  fund  index  options 
sufficient  to  further  describe  the  special 
characteristics  and  risks  of  these 
products. 

Rule  9b- 1  provides  that  an  options 
market  must  file  five  preliminary  copies 
of  an  amended  ODD  with  tha 
Commission  at  least  30  days  prior  to  the 
date  definitive  copies  of  the  ODD  are 
furnished  to  customers,  unless  the 
Commission  determines  otherwise, 
having  due  regard  to  the  adequacy  of 
information  disclosed  and  the 
protection  of  investors.^  The 
Commission  has  reviewed  the 
Supplement,  and  finds  that  it  is 
consistent  with  the  protection  of 
investon  and  in  the  public  interest  to  ' 
allow  the  distribution  of  the 
Supplement  as  of  the  date  of  this  order. 

n  is  therefore  ordered,  pursuant  to 
Rule  9I>-1  under  the  Act.*  that  tha 
proposed  Supplement  (SR-ODD-97-2) 
regarding  mutual  fund  index  options  is 
approved,  on  an  accelerated  basis. 

For  th«  CommiMion,  by  tlie  Division  of 
Market  Regulation,  pursuant  to  delegsted 
autiiority.* 


>  17  CFR  240.Bb-l. 


'  Sm  SacuriUat  Excfaai^  Ad  RdaMa  No.  30244 
(Octobar  IS.  1997)  (otdar  approving  ptopwad  nila 
chaoga  by  tlMChicaao  Board  OpUoot  Kxrhanga, 
Incorporatad.  lataUag  to  the  lifting  and  trading  of 
option!  on  tha  Uppar  Analytical/Salomoa  Brotban 
Growth  and  Gnmth  k  Income  Fund  Indaxaa). 

*Thia  proviatoo  ia  intandad  to  pannil  tha 
ComHiiMfaMi  ailbv  to  aooalMMa  or  extend  the  time 
period  ia  which  daflnMve  copie*  of  a  diadoaure 
documaot  may  be  diatributad  to  \b»  public. 

«17CFR240.9b-l. 

*  17  CFR  200.00-3  UNM)- 


\ 


Margarat  H.  McFarhuMl. 

Deputy  Secretary. 

(FR  Doc.  97-31842  Filed  12-4-97;  S:45  am) 

■SJJNO  COOK  soie-«i-« 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Infonnation  Collection  ' 
Acttvmea:  Propoaed  Collection 


This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB),  in  compliance  with 
Pub.  L.  104-13  efbctive  October  1. 
1995.  The  Paperwork  Reduction  Act  of 
1905. 

Wori:  Incapacitation  and 
Reintegration  Study— 0960-0543.  The 
purpose  of  this  study  is  to  identify  those 
incentives  and  interventions  that  are 
most  successful  in  assisting  persons 
who  are  disabled  due  to  a  back 
condition  to  return  to  work.  The 
information  collected  will  be  used 
primarily  to  complete  a  cross-national 
analysis  of  this  issue.  Data  will  also  be 
gathered  on  subjects  of  particular 
importance  in  the  U.S.  The  findings  will 
provide  policy-makers  with  infonnation 
that  will  be  highly  useful  in  establishing 
disability  policy.  The  respondents  are 
persons  entitled  to  Social  Security 
Disability  Insurance,  Supplemental 
Security  Income  or  State  Temporary 
Disability  Insurance  benefits  due  to  a 
back  condition. 
Number  of  Respondents:  800. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  1  hour. 
Estimated  Aimual  Burden:  800  hours. 
Written  comments  and 
recommendations  regarding  the 
information  collectionts)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM,  Attn:  Nicholas  E.  Tagllareni, 
6401  Security  Blvd.,  l-A-21  Operations 
Bldg..  Baltimore,  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Rqxirts  Clearance  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  above. 


Dated:  DecemlMr  1, 1997. 
Nicholas  E.  Tagliareni. 

ReporU  Qearaiux  Officer.  Social  Security 

Administration. 

(FR  Doc.  97-31864  Filed  12-4-97;  8:45  am) 

auMo  cooc  4iaa4».^ 


TENNESSEE  VALLEY  AUTHORITY 
Sunahine  Act  Meeting 

AQB«CY  HOLOMQ  THE  MEETMQ:  Tennessee 
Valley  Authority  (Meeting  No.  1499). 

TME  AND  DATE:  9  a.m.  (EST).  December 
9. 1997. 

PIACE:  Cocke  Coimty  High  School 
Auditorium,  216  Hedrick  Drive. 
Newport.  Tennessee. 
STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held 
on  October  15, 1997. 

New  Business 

B — ^Purchase  Awards 

Bl.  Contract  with  Motion  Industries, 
Inc.,  for  mechanical  drive  parts  and 
bearings  for  use  at  all  TVA 
locations. 

B2.  Increase  in  Blanket  Purchase  Order 
No.  96P1E-186526  with  Hydro 
Group,  Inc.,  for  post  tensioning 
services  at  Chickamauga  Lock  and 
Fontana  Dam. 

C — Energy 

Cl.  Delegation  of  authority  to  the 
Executive  Vice  President,  or  a 
designated  representative,  to  enter 
into  an  agreement  with  the 
Metropolitan  Government  of 
Davidson  County  for  the  assignment 
to  TVA  of  various  environmental 
credits  to  be  included  with  the 
purchase  of  electric  power  bom  the 
Bordeaux  Landfill  Gas  Project. 

E — Real  Property  Transactions 

El.  Public  auction  of  0.06  acre  of  the 
Browns  Ferry  Nuclear  Plant 
property  to  resolve  an 
encroachment  by  a  private 
residence,  Tract  No.  XBFSP-;. 

E2.  Modification  of  a  permanent 

easement  affecting  approximately 
0.92  acre  at  the  Cadiz  Primary 
Substation,  to  allow  the  City  of 
Cadiz,  Kentucky,  to  construct  a 
police  station,  jail,  offices,  and 
other  buildings  needed  for  city 
operations,  Tract  No.  XCADSSA- 
lE. 

E3.  Grant  of  a  permanent  easement  to 
the  Warren  County  Water  District 
for  a  sewerline  easement  over 
approximately  0.29  acre  of  TVA 's 


new  Bowling  Green,  Kentucky, 
Customer  Service  Center  property 
Tract  No.  XTBCSC-lS. 

E4.  Abandonment  of  easement  rights 
afiecting  approximately  19.5  acres 
of  Shelby  Substation  railroad  spur 
track  right-of-way,  Shelby  and 
Tipton  Counties,  Tennessee.  Tract 
Nos.  SSRR-l,-2,-3.-4.-5.-6.-7.- 
7A,  and  -8. 

E5.  Sale  of  noncommercial, 

nonexclusive  permanent  easement 
to  R.  Todd  Tiller  affecting  0.06  acre 
of  Teliico  Lake  shoreline  in  Monroe 
County,  Tennessee.  Tract  No. 
XTELR-199RE. 

E6.  Grant  of  a  permanent  easement  to 
Plamilton  County,  Tennessee,  for  a 
wastewater  pump  station  and 
access  road  affecting  0.22  acre  of 
land  on  Chickamauga  Lake,  Tract 
No.  XTCR-193PS. 

E7.  Deed  modification  to  allow 

residential  development  by  Harbor 
Lights  Marina  on  11.23  acres  of 
former  TVA  land  on  Chickamauga 
Lake.  Hamilton  County,  Tennessee. 
Tract  No.  XCR-67. 

Unclassified 

Fl.  Approval  to  file  condemnation  cases 
in  connection  with  the  following 
power  transmi&ion  line:  Spring 
City  Flood  Damage  Reduction 
Project,  Rhea  Coimty.  Tennessee, 
Tract  No.  SCFP-72. 

Infonnation  Items 

1.  Approval  for  the  issuance,  exchange. 

and  sale  of  TVA  Power  Bonds.      - 

2.  Approval  relating  to  the  sale  of 

options  to  enter  into  interest  rate 
swap  arrangements  ("Options") 
associated  with  call  provisions  on 
previously  issued  TVA  Power 
Bonds. 

3.  Extension  of  the  program  oCfining 

incentives  for  TVA  employees  and 
retirees  to  purchase  efficient 
electric  appliances  for  their  homes 
(Buy  Electric  Program). 

4.  Approval  for  the  side  of  TVA  Power 

Bonds  and  authorization  and 
delegation  of  authority  to  enter  into 
ciirrency  swap  arrangements  with 
Merrill  Lynch  Derivative  Products. 

5.  Filing  of  condemnation  cases  along 

the  Freeport-Miller  Transmission 
Line  in  DeSoto  County,  Mississippi. 

6.  Research  and  Development 

Agreement  with  Pure  Energy 
Corporation  and  delegation  of 
authority  to  the  Executive  Vice 
President,  Resource  Group,  or  a 
designated  representative,  to  take 
the  necessary  actions  to  implement 
the  agreement. 

7.  Contract  with  Bloomberg,  L.P..  for 

TVA  to  receive  finanrinl  data. 
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8.  Approval  for  the  tale  ofTVA  PiyWer 

Bonds  for  rsfinancing  the  existing 
debt. 

9.  Modification  and  extension  of 

Contract  No.  P-97P01-197103  with 
Sugv  Camp  Coal  Company. 

10.  Approval  of  the  Chief  Financial 

Officer's  power  system  operating 
budget  and  power  system  capital 
budget  for  fiscal  year  1908. 

11.  Approval  to  execute  an  agreement 

with  Vanguard  Research,  Inc.,  to 
supply  a  commercial-scale  Plasma 
Energy  Pyrolysis  System 
demonstration  of  a  new  patented 
technology  for  treating  military 
waste  streams. 

12.  Modification  of  term  coal  Contract 

Noa.  P-95P08-120446  and  P- 
97P01-200000  for  Shawnee, 
Colbert,  and  Widows  Creek  Fossil 
Plants. 

13.  Approval  of  new  Labor  Relations 

Agreements  between  TVA  and  the 
International  Brotherhood  of 
Teamsters. 

14.  Grant  of  a  permanent  easement  for 

a  water  intake  site,  a  pump  station, 
waterlines,  and  an  access  road  for 
South  Blount  County  Utility  District 
affecting  approximately  3.67  acres 
of  land  on  Tellif^  Lake  in  Monroe 
County.  Tennessee,  Tract  No. 
XTTELR-36E. 

15.  Approval  to  add  750.000  tons  per 

year  of  subbitiuninous  coal  to  the 
Thunder  Basin  Coal  Company 
contract  for  the  Allen  and  Shawnee 
Fossil  Plants  under  Requisition  35. 
Request  for  Proposals  of 
Subbituminous  Term  Coal. 

16.  Approval  to  enter  into  a  contract 

with  Borg- Warner  Protective 
Services  Corporation  for  security 
services  at  nuclear  plants  and  some 
office  locations. 
For  more  information:  Please  call 

TVA  Public  Relations  at  (423)  632-6000. 

Knoxville,  Tennessee.  Information  is 

also  available  at  TVA's  Washington 

Office (202)  898-2999. 

Dated:  December  2, 1997. 
Edward  S.  Chrislenbiiry. 
General  Counsel  and  Secretary. 
|FR  Doc.  97-32002  Filed  12-3-97;  10:50  am] 
HUJNacoof  sia»-os-M 


DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Pennlta  Ried 
Under  Subpert  Q  During  the  Weeic 
Ending  November  28, 1997 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 


Neoaasity  and  Foreign  Air  Carrier 
Permita  wan  filed  under  Subpart  Q  of 
the  DapaitnMnt  of  Traiuportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  Application.  Following 
the  Answer,  period  DOT  may  process  \ho 
Applications  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-96-1642. 

Date  Filed:  November  28.  1997. 

Due  Data  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  26.  1997. 

Description:  Application  of 
Continental  Airlines,  Inc..  pursuant  to 
49  U.S.C.  Section  41102  and  Subpart  Q 
of  the  Regulations,  applies  for  renewal 
of  its  Route  729  authority  between 
Cleveland,  Ohio  and  London  Gatwick, 
England  and  the  right  to  integrate  its 
Route  729  authority  with  Continental's 
certificate  and  exemption  authority  to 
serve  other  points. 
Paeknt  V.  Twine. 
Documentary  Servicm. 
(FR  Doc  97-31»49  Filed  11-4-97;  8:45  am] 


Review  Activities  of  Other  Standards 
Groups:  (7)  Open  Discussion:  (8)  Dates 
and  Places  of  Next  Meetings:  (9) 
Ad)oum. 

Attendance  is  ofwn  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
NW.,  Suite  1020,  Washington,  DC, 
20036:  (202)  833-9339  (phone);  (202) 
833-9434  (fax):  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
conunittee  at  any  time. 

Issued  in  Washington.  DC,  on  November 
28. 1997. 
laaicaL-Petan. 
Designated  Official. 
(FR  Doc  97-31933  Filed  12-4-97;  8:45  ami 

coea  4eie-i»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  186; 
Minimum  Aviation  System 
Perfonnance  Standards  for  High 
Frequency  Data  Unk 

Pursuant  to  section  10(aU2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  an  RTCA  Special 
Committee  188  meeting  to  be  held 
January  7-9, 1998.  starting  at  1:00  p.m. 
oa  Wednesday.  January  7.  and  9:00  a.m. 
on  laodiary  8  and  9.  The  meeting  will  be 
held  at  RTCA,  1140  Connecticut 
Avenue,  NW..  Suite  1020.  Washington. 
DC,  20036. 

January  7:  Worldng  Group  1 
Minimum  Aviation  System  Performance 
Standards  (MASPS):  January  8: 
Continue  Working  Group  1:  January  9: 
Plenary  Session. 

The  agenda  of  the  Plenary  Session 
will  be  as  follows:  (1)  Introductory 
Remarks;  (2)  Review  and  Approval  of 
Meeting  Agenda;  (3)  Approval  of  the 
Summary  of  the  Previous  Meeting:  (4) 
Review  of  Working  Group  1  (MASPS) 
Work;  (5)  Discussion  of  Air  Mobility 
Command  Data  Link  Initiatives:  (6)   »■ 


DEPARTMENT  OF  TRANSPORTATION 

Fadsrai  AvMlon  Adminlstrallon 

RTCA  Special  Committee  191; 
Collaboralive  Decialonmaklng  and 
Naar*Tann  Procedure* 

Pursuant  to  section  10(aM2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  the  Special 
Committee  191  meeting  to  be  held 
January  6, 1998,  starting  at  10:00  a.m. 
The  meeting  will  be  held  at  RTCA,  1140 
Connecticut  Avenue,  NW.,  Suite  1020, 
Washington,  DC  20036. 

The  agenda  will  be  as  follows:  (1) 
Chairman's  Introductory  Remarks;  (2l, 
Old  Business/ Action  Items;  (3)  RTCA 
Special  Committee  191  Scope  and 
Structure  Briefing:  (4)  User  Perspective 
Briefing:  (5)  Working  Group  Charters. , 
Progress,  and  Status  (NAS  Status 
Information.  CDM,  Collaborative 
Routing);  (6)  Review  of  Action  Items;  (7) 
Adjourn. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
N.W..  Suite  1020,  Washington,  DC 
20036:  (202)  833-9339  (phone):  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
conunittee  at  any  time. 


Issued  in  Washington,  DC,  on  November 
28, 1997. 

Janice  L.  PBtara. 

Designated  Official. 

[FR  Doc.  97-31934  Filed  12-4-97;  8:45  am] 

■NJJNQ  COOC  4eiO-1»-M 

— — —I 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administiatlon 

Environmental  Impact  Statement 
Travarse  City,  Michigan 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Notice  of  intent. 
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r:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  the  proposed  construction 
of  a  new  Boardman  River  crossing  with 
a  connection  between  US-31  south  of 
Travwse  City  and  US-31  east  of 
Traverse  City,  Grand  Traverse  County, 
Michigan.  The  ptoject  will  provide  an 
altmiate  route  around  Traverse  City 
which  may  function  as  a  local,  interim 
by-pass  for  Traverse  Qty.  The  proposed 
project  will  mostly  follow  existing 
roadways  in  the  Traverse  Qty  area. 

PCM  FURTHER  SIFORMATION  CONTACT:  Mr. 
James  Kirschensteiner.  Environmental 
Programs  and  Field  Operations 
En^eer,  Federal  Highway 
A(kainistration,  315  W.  Allegan  Street, 
Lansing,  Michigan  48933,  Telephone 
(517)  377-1880  or  Mr.  Mark  Dionise. 
Urban  Program  Manager,  Local  Agency 
Prooams.  Bureau  of  Highways. 
Michigan  Department  of  Transportation, 
P.O.  Box  30050,  Lansing,  Michigan 
48909,  Telephone  (517)  373-0570. 
•OPPt^MENTARY  INFORMATKM:  The 
FHWA  in  cooperation  with  the 
Michigan  Department  of  Transportation 
(MDOT),  and  the  Grand  Traverse 
County  Road  Commission,  is  preparing 
an  Environmental  Impact  Statement 
(EIS)  for  the  proposed  construction  of  a 
new  Boardman  River  crossing  with  a 
connection  between  US-31  south  of 
Traverse  Qty  and  US-31  east  of 
Traverse  City,  Michigan.  The  proposed 
project  will  replace  the  existing  one- 
lane  Cass  Road  Bridge  over  the^ 
Boardman  River  with  a  new  bridge  with 
connections  to  US-31  both  south  of  and 
east  of  Traverse  City.  The  completion  of 
this  project  will  provide  an  alternate 
route  around  Traverse  City  and  will 
relieve  congestion  on  US-31  through 
downtown  Traverse  City.  The  existing 
Cass  Road  Bridge  will  remain  in  place, 
but  will  be  closed  to  traffic  upon 
completion  of  the  project 


The  alternatives  under  consideration 
include  (1)  No  Build,  (2)  the  re- 
construction and  coimection  of  Hartman 
and  Hammond  Roads  along  with  the 
study  of  a  suitaUe  connection  to  US-31 
east  of  Traverse  City,  and  (3) 
.    Transportation  Sjratem  Management 
(TSM)  improvements  to  existing  roads 
in  the  study  area  to  relieve  congestion. 

An  Environmental  Assessment  had 
been  prepared  for  the  replacement  of  the 
Cass  Road  Bridge  which  is  located  on 
the  Boardman  River  dam.  The  Case 
Road  Bridge  and  Boardman  dam 
complex  has  been  determined  to  be 
eligible  for  the  National  Register  of 
Historic  Places.  The  Environmental 
Assessment  analyzed  the  social, 
environmental,  and  economic  impacts 
of  various  alternative  locations  for 
replacement  of  the  Cass  Road  Bridge.  A 
preferred  alternative  for  a  new  bridge 
across  the  Boardman  River,  connecting 
Hartman  Road  with  Hammond  Road, 
upgrading  Hartman  Road  from  two  lanes 
to  four  and  five  lanes  with  a  new 
intersection  location  at  U-31,  upgrading 
Hammond  Road  from  two  lanes  to  four 
and  five  lanes,  and  closing  the  existing 
Cass  Road  Bridge  was  presented  at  a 
public  hearing  on  June  24, 1997.  As  a 
result  of  the  public  hearing,  it  was 
determinedto  revise  the  scope  of  the 
proposed  project  to  include  alternatives 
to  connect  this  project  with  US-31  east 
of  Traverse  City  atid  to  prepare  an 
Environmental  Impact  Statement  on  this 
proposed  action.  A  scoping  docxmient 
will  be  prepared  describing  the 
proposed  action  to  solicit  comments 
from  appropriate  Federal.  State,  and 
local  agencies.  Citizen  involvement  is 
also  being  solicited  in  the  process.  A 
public  hearing  will  be  held  on  the  Draft 
Environmental  Impact  Statement.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  hearing.  The  Draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing. 

Comments,  and  suggestions  are 
invited  from  all  interested  parties  to 
ensure  that  the  fiill  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified.  Conunents  or  questions 
concerning  this  proposed  action  and  the 
EIS  should  be  directed  to  the  FHWA  at 
the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Progiam  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  inteigovemmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 


Issued  on:  Novemlier  25, 1997. 
JaBBsaf.StaelB. 

Division  Administrator,  Lansing,  Michigan. 
(FR  Doc.  97-31908  Filed  12-»-97;  8:45  am] 

aaUNQ  CODE  4»10-at-H 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 
[STB  Finanoa  Docket  Na  3360q 

Coach  USA,  Inc.— Control  EaampOoh— 
Browdar  Toura,  Inc.  and  B  Expraao, 

NIC 

AQBICY:  Surface  Transportation  Board. 
DOT. 

ACTION:  Notice  of  $ling  of  Petition  ha 
Exemption. 


r:  Coach  USA,  Inc.  (Coach),  a 
noncarrier  in  control  of  28  motor 
passenger  carriers  at  the  time  of  filing  its 
petition,'  seeks  an  exemption  under  49 
U.S.C.  13541  from  the  prior  approval 
requirements  of  49  U.S.C.  14303(a)(5)  to 
acquire  control  of  Browder  Tours,*bic. 
(Biowder)  and  El  Expreso,  Inc.  (El 
Expieso),  through  acquisition  of  all  of 
the  outstanding  shares  of  stock  of  tlie 
two  motor  passenger  carriers.^ 
DATES:  Comments  must  be  filed  by 
Janiiuy  5, 1998.  Petitioner  may  file  a 
reply  by  January  14, 1998. 
ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  STB 
Finance  Docket  No.  33506  to:  Surfece 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit.  1925  K 
Street.  N.W..  Washington,  DC  20423- 
0001.  Also,  send  one  copy  of  comments 
to  petitioner's  representatives:  Betty  Jo 
Christian  and  David  H.  Cobum.  Steptoe 


'  Coach  currently  controli  the  Nation'*  second 
largett  group  of  motor  passenger  carriers.  See  Coach 
USA.  Inc. — Control  Exemption — America  Charten. 
Ltd.,  STB  Finance  Docket  No.  33393  (STB  terteA 
Oct:  3. 1997).  slip  op.  at  1.  Since  the  filing  of  the 
instant  petitftin  on  October  31. 1997.  Coach  has 
been  authorized  to  acquire  control  of  an  additional 
three  motor  passenger  carriers  in  Coach  USA,  Inc., 
and  Leisure  Time  Tours — Control  and  Merger 
Exemption — Van  Nortwick  Bros.,  Inc..  The  Arrow 
Line,  Inc.,  and  Trentway-Wager,  Inc.,  STB  Finance 
Docket  No.  33428  (STB  served  Nov.  13.  1997). 

In  addition  to  the  instant  petition,  Coach  has  two 
other  pending  petitions.  Coach  USA.  Inc.  andK-T 
Contract  Services.  Inc. — Control  and  Merger 
Exemptior>—Gray  Line  Tours  (^Southern  Nevada. 
STB  Finance  Docket  No.  33431  (STB  served  Aug. 
22,  1997),  in  which  it  seeks  an  exemption  to  acquire 
control  of  one  additional  motor  passenger  carrier, 
and  Coach  USA,  Inc.— Control  Exemption— Air 
Travel,  Inc.;  Airlines  Acquisition  Co.,  Inc.;  and 
Transportation  Management  Services.  Inc.,  STB 
Finance  Docket  No.  33471  (STB  served  Nov.  14, 
1997),  in  which  it  seeks  to  acquire  control  of  three 
additional  motor  passenger  carriers. 

'The  stock  of  Browder  and  El  Expreso  was  placed 
in  an  independent  voting  trust  to  avoid  any 
unlawful  control  pending  dispoaition  of  this 
proceeding. 
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k  Johnson  LLP,  1330  Connecticut 
Avenue,  N.W.,  Washington.  DC  20036. 

POR  FUfTTHER  INFOrafUTION  CONTACT: 
joMph  H.  Dettmar,  (202)  565-1600  [TDD 
for  the  hearing  impaired:  (202)  565- 
1695.) 

tUPPLEMENTARV  MTOmiATION:  Coach.  a 
noncarrier,  seelcs  an  exemption  to 
acquire  control  of  two  motor  carrien  of 
passengers:  (1)  Browder  Tours.  Inc. 
(MC-236230).  a  Tennessee  corporation 
that  is  authorized  to  operate  as  a 
common  carrier  of  passengers  in 
interstate  commerce  over  irregular 
routes  transporting  passengers  in  charter 
and  special  services  between  points  in 
the  United  States,  otiier  tiian  Alaslia  and 
Hawaii:  >  and  (2)  El  ExpreM),  Inc.  (MC- 
244195).  a  Texas-based  corporation  that 
is  authorized  to  operate  as  a  common 
carrier  of  passengers  in  interstate 
commerce  over  regular  routes 
transporting  passengers  between  various 
points  within  Texas,  including  points 
on  the  U.S./Mexico  border,  as  well  as 
between  points  in  several  southeastern 
states.* 

Coach  reported,  at  the  time  it  filed 
this  petition  for  exemption,  that  it 
controlled  28  motor  carriers  of 
passengers.  Coach  claims  that  its 
acquisition  of  control  of  the  two  metor 
carriers  through  the  acquisition  of  their 
stock  «vill  not  inhibit  competition  or 
reduce  transportation  options  available 
to  tha  public.  Coach  asserts  that  the  two 


*  Browdar  focuMt  on  lour  uxl  dtartar  opaniioni 
tn  TannaMaa  and  na^y  ttalM. 

*E1  ExprMo  focusm  on  providing  lorvics  lo 
panona  trivsling  be<w«en  Mexico  and  (ha  Unilad 
Suiaa.  as  well  M  to  parwMU  travaling  balwaaa 
T«KM  and  oUiar  Mala*. 


carriers  do  not  compete  with  any  Coach- 
owned  carrier. 

Petitioner  also  claims  that  the 
acquisition  of  control  of  the  two  carriers 
will  allow  each  carrier  to  offer  improved 
service  at  loww  costs.  This  will  be  made 
possible  by  the  coordii^tion  of 
functions,  centralized  management, 
financial  support,  rationalization  of 
resources,  and  economies  of  scale  that 
are  anticipated  from  the  common 
control.  Coach  also  states  that  all 
collective  bargaining  agreements  will  be 
honored  and  that  employee  benefits  will 
improve.  Additional  information  may  be 
obtained  from  petitioner's 
representatives. 

A  copy  of  this  notice  %vill  be  served 
on  the  Department  of  Justice.  Antitrust 
Division,  10th  Street  and  Pennsylvania 
Avenue.  N.W..  Washington.  DC  20530. 

Decided:  November  25. 1997. 

By  the  Board.  Chairman  Morgan  and  Vice 
Chainiian  Onren. 
Venwp  A.  WlillaMa, 
Seentary. 
(FR  Doc.  97-31022  Filed  12-4-07:  8:4S  an] 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[8TB  Finance  Docket  No.  3asiq 

Burtington  Shortllna,  lnc^4l/b/a 
Burtlngton  Junction  RaNviwy— 
Acquisition  and  Operatkm 
Exomptton— The  Burlington  Northern 
and  Santa  Fa  Railway  Company 

Burlington  Shortline,  Inc..  d/b/a 
Burlington  Junction  Railway  (BSL),  a 
Class  in  rail  carrier,  has  filed  a  verified 


notice  of  exemption  under  49  CFR 
1150.41  to  acquire  and  operate 
approximately  9,205  feet,  or  1.74  milea. 
of  rail  line  owned  by  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  (BNSF)  between  a  point  247 
feet  south  of  JBNSF's  mainline  switch 
east  of  BNSFs  equipment  maintenance 
{KUity  at  Burlington,  lA.  and  a  point 
9.452  fiaet  south  of  BNSF's  mainline 
switch,  in  the  vicinity  of  Biiriington. 
Des  Moines  County,  Iowa.  BSL  will 
interchange  traffic  with  BNSF  at    ' 
Burlington. 

The  transaction  was  expected  to  be 
consummated  on  or  after  the  November 
24. 1997  effiective  date  of  the  exemption. 

If  the  notice  contains  folse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all '  - 
pleadings,  referring  to  STB  Finanra 
Docket  No.  33518,  must'be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  N.W..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on:  John  D. 
Heffner,  Raa,  Cross  k  Auchincloss,  Suite 
420, 1920  N  Street,  N.W..  Washington. 
DC  20036. 

Decided:  DKxmber  1, 1097. 

By  the  Board.  David  M.  Konschnik. 
Director,  OfRce  of  Proceedings. 

VansaA.WlIliaM. 

Secntaty. 

(FR  Doc  07-31021  Filed  13-4-47;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

ConMiMjfilty  Developiiieni  Finaficiel 
Institutions  Fund 

12CFRPwt1806  * 

RM1806-AA71 

Bank  Entefprtee  Award  ProQram 


r:  Community  Development 
Financial  Institutions  Fund,  Department 
of  the  Treasury. 

action:  Revised  interim  rule  with 
request  for  comment. 


The  Department  of  the 
Treasury  is  issuing  a  revised  interim 
rule  implementing  the  Bank  Enterprise 
Award  (BEA)  Program  administered  by 
the  Community  Development  Financial 
Institutions  Fimd  (Fund).  The  purpose 
of  the  BEA  Program  is  to  encourage 
insured  depository  institutions  to 
inaaase  their  level  of  activities  in  the 
brm  of  loans,  investments,  services,  and 
technical  assistance  within  distressed 
communities  and  to  provide  financial 
assistance  to  Community  Development 
Financial  Institutions  (CDFIs)  through 
grants,  stock  purchases,  loans,  deposits, 
and  other  forms  of  financial  and 
technical  assistance.  The  BEA  Program 
rewards  participating  insured 
depository  institutions  for  increasing 
thai!  activities  in  economically 
disliassad  communities  and  investing  in 
CDFIs.  The  revisions  contain  a  number 
of  changes  which  clarify  current 
requirements,  but  do  not  change  them. 
This  rule  also  simplifies  current 
requirements  and  updates  various 
references,  and  contains  one  revision 
that  the  Fund  believes  will  generally 
inure  to  the  benefit  of  insured 
depository  institutions.  Specifically,  the 
revision  clarifies  the  measured  value  of 
renawed  loans  and  rolled  over  time 
deposits  to  include  the  entire  amount  of 
the  renewed  loans  and  rolled  over 
deposits.  However,  in  order  to  facilitate 
implementation  of  the  BEA  program 
regulations  by  participating  insured 
depository  institutions,  the  complete 
text  of  the  regulations,  as  amended,  is 
published  by  this  interim  rule. 
OATn:  Interim  rule  effective  December 
5, 1997;  comments  must  be  received  on 
or  before  April  6,  1998. 

AOOnCSSES:  All  comments  concerning 
this  Interim  rule  should  be  addressed  to 
the  Director.  Community  Development 
Financial  Institutions  Fund,  Department 
of  the  Treasury.  601  13th  Street,  NW, 
Suite  200  South.  Washington,  DC  20005. 
Comments  may  be  inspected  at  the 
above  address  between  9:30  s.m.  and 
4:30  p.m.  on  business  days. 


FOR  FURTHBI  MF0MNAT10N  CONTACT: 
Director,  tha  Community  Development 
Fiaaocial  Institutions  Fund  at  (202) 
622-4662.  (This  is  not  a  toll  bee 
number.) 

wu^namtTuif  erowmTiON: 

I.  Background 

The  Community  Development 
Financial  Institutions  Fund  (Fund)  was 
established  as  a  wholly  owned 
government  corporation  by  the 
Community  Development  Banking  and 
Financial  Institutions  Act  of  1904  (the 
Act).  Subsequent  legislation  placed  the 
Fund  within  the  Department  of  the 
Treasury  and  gave  the  Secretary  of  tha 
Treasury  all  powers  and  rights  of  the 
Administrator  of  the  Fund  as  sat  forth 
in  the  authorizing  statute.  The  Fund's 

Srograms  are  designed  to  EsciUtate  tha 
ow  of  lending  and  investment  capital 
into  distressed  communities  and  to 
individuals  who  have  been  un^le  to 
take  full  advantage  of  the  financial 
services  industry.  This  initiative  is  an 
important  step  in  rebuilding  poverty- 
stricken  and  transitional  communities 
and  creating  economic  opportunity  for 
people  often  left  behind  oy  the 
economic  mainstream. 

Access  to  credit  snd  investment 
capital  is  an  essential  ingredient  far 
creating  and  retaining  fobs,  revitalizing 
neighborhoods,  developing  affordable 
housing,  and  unleashing  the  economic 
potential  of  small  businesses.  The  Fund 
recopiizes  tha  important  rola  tiaditional 
financial  institutions  have  played,  and 
should  continue  to  play,  in  serving  tha 
credit  needs  of  distressed  communities 
and  their  residents.  As  a  means  of 
fiacilitating  increased  activity  and 
innovation  among  traditional  fkaincial 
institutions,  these  revised  regulations 
amend  the  Bank  Enterprise  Award 
(BEA)  Program,  which  has  its  roots  in 
the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991. 
The  BEA  Program  was  significantly 
modified  as  part  of  the  Act  to  enable  it 
to  function  ss  s  companion  to  the 
Community  Development  Fiotfi|cial 
Institutions  (CDFI)  Program.  Together, 
the  CDFI  Program  and  BEA  Pto^am 
will  promote  activity  among  the 
spectrum  of  financial  institutions  that 
serve  distressed  communities. 

The  purpose  of  the  BEA  Program  is  to 
encourage  insured  depository 
institutions  to  increase  loans,  servicss, 
and  technical  assistsnce  within 
distressed  communities  and  to  make 
Equity  Investments  or  engage  in  CDFI 
Support  Activities.  The  BEA  Program 
rewards  participating  insured 
depository  institutions  for  increasing 
their  activities  in  economically 


distressed  communities  snd  investing  in 
CDFIs.  Applicants  participate  in  the 
Program  through  a  competitive  process 
which  evaluates  applications  based  on 
the  value  of  proposed  increases  in  their 
specified  activities.  Program 
participants  receive  monies  only  after 
successful  completion  of  the  specified 
activities. 

Elsewhere  in  this  issue  of  the  Federal 
Register  is  a  sep>arate  Notice  of  Funds 
Availability  (NOFA)  for  this  Program.  A 
final  regulation  will  be  published  after 
receipt  and  consideration  of  public 
comments.  The  Fund  previously 
promulgated  an  interim  regulation  with 
a  request  for  comment,  which  was 
published  in  the  Federal  Register  on 
March  7, 1997  (62  FR  10679).  No 
comments  were  received  in  response  to 
the  March  7, 1997  interim  rule.  Since 
these  regulstions  were  last  amended,  the 
Fund  has  identified  several  provisions 
that  need  to  be  updated,  clarified,  or 
simplified. 

n.  Siunmary  of  Chaaigea 

Authorities 

The  current  rule  contains  a  list  of 
Buthorities.  This  interim  rule  updates 
the  list  by  sdding  12  U.S.C.  4713, 12 
U.S.C.  1834a,  and  31  U.S.Q  321.  Such 
authorities  concern  the  promulgstion  of 
regulstions.  procedures  and  guidelines. 
The  current  r\ile  lisU  12  U.S.C  4703 
note  with  a  reference  to  Pub.  L.  104-19. 
The  Fund  is  deleting  the  reference  to 
this  public  law,  for  purposes  of 
regulatory  economy  and  because  there  is 
more  than  one  public  law  underlying 
the  section  4703  note. 

Definition  of  Community  Services 

Section  1806.103(p)(l)  of  the  ctirrent 
rule  defines  the  forms  of  assistance  that 
constitute  Community  Services.  This 
interim  rule  does  not  change  the 
definition  of  what  constitutes 
Community  Services,  but  it  clarifies  that 
all  forms  of  such  assistance  may  be 
provided  by  officers,  employees,  or 
agents  (contractual  or  otherwise)  of  the 
Applicant.  This  revision  conforms  with 
the  Fund's  interpretation  of  the  currant 
rule. 

Measuring  the  Value  of  Renewed  Loans 
and  Rolled  Over  Depostta 

Section  1806.202(c)(1)  of  the  current 
rule  provides  that  for  purposes  of 
calculating  BEA  Program  awards,  the 
Fund  will  assess  the  value  of  Equity 
Investments,  loans,  grants,  and  deposits 
St  the  original  amount  of  such 
investments,  loans,  grants  or  deposits. 
Section  1806.202(c)(1)  of  the  current 
r\ile  excludes  the  value  of  any  loans 
which  are  renewed,  rolled  over,  or 
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refinanced  in  an  amount  equal  to  or  less 
than  the  principal  amount  outstanding 
at  the  time  of  refinancing.  Because  the 
Fund  believes  that  the  interim  rule  in  its 
current  form:  (1)  Appears  too  restrictive 
with  regard  to  loiaiu:  and  (2)  is  imclear 
with  regard  to  renewed  loans  and  rolled 
over  time  deposits,  the  Fund  is  revising 
§  1806.202(c)(1)  as  follows. 

With  regard  to  loans,  the  Ftmd 
believes  that  where  a  loan  matures,  is    . 
fully  paid,  and  is  then  renewed  during 
an  applicable  Baseline  or  Assessment 
period,  the  renewed  loan  constitutes  a 
new  origination.  As  such,  the  Fund  will 
assess  the  full  principal  amount  of  the 
renewed  loan  in  calculating  a  BEA 
Program  award.  However,  the  Fimd  is 
not  changing  the  current  interim  rule 
with  regard  to  refinancings.  Specifically, 
where  a' loan  is  refinanced  diuing  an 
applicable  Baseline  or  Assessment 
period,  the  Fund  will  only  assess  the 
value  of  any  increase  in  the  principal 
amount  of  Uie  refinanced  loan. 

With  regard  to  deposite,  the  Fund  will 
assess  the  full  amount  of  any  deposit 
which  is  rolled  over  during  an 
applicable  Baseline  or  Assessment 
period.  For  example,  where  an 
Applicant  made  a  time  deposit  with  an 
insured  CDFI.  e.g.  a  five  year  certificate 
of  deposit  with  an  interest  rate 
materially  below  mariwt  rates,  which 
matures  and  is  rolled  over  during  an 
Assessment  Period,  the  Fund  will  assess 
the  fiill  amount  of  the  rolled  over  time 
deposit  in  calculating  a  BEA.  Program 
aMnsrd. 

Estimated  Award  Amounts  for 
Development  and  Service  Activities 

The  current  rule  at  12  CFR 
1806.203(cX3)  describes  a  calculation 
step  for  estimating  an  award  smount  for 
Development  and  Swvice  Activities. 
This  step  requires  adding  the  weighted 
values  of  deposit  liabilities  and 
Financial  Services  to  yield  a  s«vice 
score.  This  revised  rule  corrects  an 
omission  to  the  step  by  adding 
Conununity  Services.  This  addition 
oonfanns  with  previous  and  the  most 
current  BEA  Program  Application 
packets. 

Fw  purposes  of  regulatory  economy, 
the  Fund  is  deleting  the  parenthetical 
refiBrence  in  §  1806.203(c)(5)  of  the 
current  rule,  which  references  the  Act 
This  deletion  is  technical  in  scope  and 
will  have  no  substantive  e£fect  on  the 
implementation  of  the  BEA  Program. 

Application  Contents  for  Equity 
Investment  and  CDFI  Support  Activities 

Section  1806.206(bX9)  of  the  current 
rule  describes  the  collection  of 
inftmnaticm  requirements  set  forth  in 
the  Af^lication  packet  for  thoae 


Applicants  proposing  to  engage  in  CDFI 
Related  Activities.  The  current  rule 
describes  the  Application  packet  as 
requiring  each  Applicant  to  submit  a 
narrative  description  of  each  CDFI  in 
which  it  proposes  to  engage  in  CDFI 
Related  Activities  and  a  description  of 
the  amount,  terms,  and  conditions  of  the 
assistance  to  be  provided  or, 
alternatively,  a  list  of  potential  CDFb 
and  a  description  of  the  Applicant's 
investment,  lending,  or  selection 
criteria.  However,  the  most  recently 
revised  Application  packet,  %^ch  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
Papowoik  Reduction  Act  of  1995, 
simplifies  the  collection  of  infbrmatian 
fiom  Applicants.  Specifically,  the 
revised  Application  packet  requires 
Applicants  to  list  the  potential  CDFIs  to 
which  they  may  provide  assistance  and 
provide  a  description  of  the  amount, 
terms,  and  conditions  for  such 
assistsnce.  Because  the  revised 
Application  packet  does  not  require  a 
narrative  description  of  each  potential 
CDFI  or  a  description  of  the  Applicant's 
investment,  lending  at  selection  criteria, 
the  Fuiui  is  revising  §  1806.206(bM9)  in 
this  interim  rule  to  accurately  reflect  the 
collection  of  information  requirements 
set  forth  in  the  most  current  Application 
packet 

m.  RnleaiakiBg  Analysis 

Executive  Ordw  12866 

It  has  been  detOTmined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Chder 
12866.  Therefore,  a  Regulatory 
Assessment  is  not  reqiibed. 

Regulatory  Fiexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  revised 
interim  rule,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.Q  601 
et  seq.)  do  not  apply. 

Paperwtxk  Reduction  Act 

The  collections  of  infionnation 
contained  in  this  interim  rule  Inve  been 
previously  reviewed  and  approved  by 
OMB  in  accordance  with  the  Paperwork 
Reduction  Act  of  1995  and  assipied 
OMB  Control  Number  1505-0153.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  valid  control  number 
ass^ed  l^  OMB.  This  document 
restates  the  collections  of  inftnmation 
without  substantive  change. 

Comments  concerning  suggestions  tot 
reducing  the  burden  of  the  collections  of 
information  should  be  directed  to  the 


Director,  Community  Development 
Financial  Institutions  Fund.  601  13& 
Street,  NW.,  Suite  200  South, 
Washington,  DC  20005. 

National  Enviixmmental  Policy  Act 

Pursuant  to  Treasury  Directive  7S-&2 
(Department  of  the  Treasury 
Environmental  Quality  Program),  the 
Department  has  determined  that  these 
reprised  interim  regulations  are 
cat^orically  excluded  from  the 
National  Environmental  Policy  Act  and 
do  not  require  an  environmental  review. 

Administrative  Procedure  Act 

The  Fund  is  promulgating  this  revised 
interim  rule  without  (^portunity  for 
prior  public  comment  pursuant  to  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553,  because  the  BEA  Program 
involves  grants  and  is  thereby  exempt 
from  the  procedural  reqiuiemants  of  the 
APA  purauant  to  5  U.S.C  553(aX2).  The 
Fund  also  finds  good  cause  for 
dispensing  with  s  notice  of  jwoposed 
rulemaking  because  such  advance 
notice  and  public  procedure  are 
unnecessary.  First,  most  of  the  changes 
in  this  interim  rule  are  minor  or 
twrhninwl  amendments  wdiich  do  not 
affect  the  substance  of  the  regulation. 
Second,  the  changes  to  this  interim  rule 
are  naiTOw  in  scope,  clarify  —laHng 
requirements,  and  inure  to  the  benefit  of 
the  regulated  community,  namely 
insured  depository  institutioos,  by 
making  participation  in  the  BEA 
Program  easier  for  Applicants,  reducing 
r^idatory  burden,  and  clarifying  the 
measured  value  of  raneared  loans  and 
rolled  over  time  deposits. 

The  Fund  also  is  making  this  interim 
rule  effsctive  upon  publication  without 
jMoviding  the  30-day  period  betaresn 
publication  and  eflective  date 
contemplated  by  the  APA  because,  as 
noted  above,  the  BEA  Program  invohrea 
grants  and  is  thereby  exempt  from  the 
procedural  requirements  of  the  APA 
found  at  5  U.S.C  553(d).  The  Fund  also 
believes  that  an  immediate  effective 
date  is  necessary  for  the  convenience  of 
the  persons  aCEacted.  Specifically,  an 
immediate  effective  date  will  iai«iini«» 
the  risk  of  confusion  on  the  aActed 
communify  by  ensuring  that  there  will 
be  a  single  and  uniform  regulation  in 
effect  during  the  Assessment  Period, 
which  as  stated  in  the  NOFA  pubBafaed 
elsewhere  in  this  issue  of  the  Fedval 
Regfeler,  will  begin  on  feauary  1, 1996. 
The  Fund  also  believes  diat  an 
immediate  effective  date  is  appropriate 
becauae  this  interun  rule  inures  to  the 
benefit  of  the  affected  commimity  by 
removing  a  potential  restriction  on  the 
measured  value  of  renewed  loens  and 
rolled  over  time  deposits. 
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Coaunent 

Public  comment  is  solicited  on  all 
aspects  of  tliis  interim  regulation.  The 
Fund  will  consider  all  comments  saede 
on  the  substance  of  this  interim 
regulation,  but  does  not  intend  to  bold 


IV.  Catalog  of  Federal  Financial 
Nuaobers 


Bank  Enterprise  Award  Program — 
21.021. 

Lkl  of  Subtads  ia  12  CFR  Pert  1«M 

Benks.  banking.  Community 
development.  Grant  programs — bousing 
and  community  development.  Reporting 
and  recordkeeping  requirementa. 
Savings  associations. 

For  the  reasons  set  forth  in  the 
preamble,  12  CFR  part  1806  is  revised 
to  read  as  follows: 

PAirr  1806— BANK  ENTERPRISE 
AWARD  PROGRAM 


Sac. 

1806.100  PurpoM. 

1808.101  Summary. 

1806.102  RaUtionship  to  tha  Community 
DavslopmMit  Financial  Institutions 
Progrmm. 

1806.103  DaRnitioiu. 

1806.104  Waiver  auUiorlty. 

1806.105  OMB  control  number. 


1806.200    Community  eligibility  and 


1806.201  Qualified  Activities. 

1806.202  Maasuring  sctivitiaa. 

1806.203  Estimated  award  amounts. 

1806.204  Selection  procasa. 

1806.205  Actual  a%»aid  amounts. 

1806.206  Applications  for  Bank  Enterprise 
Awards. 


OubpertC— T( 


end  CendMone  os 


1806.300    Award  A|p«amant;  sanctions. 
1806  JOl    Records,  reports  and  audiu  of 
Awardaas. 

1806.302  Complianoa  with  govemmanl 
fequire  meats. 

1806.303  Fraud,  waste  and  abuse. 

1806. 304  Books  of  acamnt,  racords  and 
govarmnent  access. 

1806.305  RatantioB  of  fecofds. 

AatlMHty:  12  U.S.C  1834a.  4703,  4703 
note.  4713.  4717;  31  U.S.C  321. 


flMBwIOO    Pufpoee. 

The  purpoae  of  the  Bank  Enterprise 
Award  Program  is  to  encourage  insured 
depository  institutions  to  malia  Equity 
Investments  and  carry  out  CDFI  Support 
Activities  and  Development  and  Service 
Activities  to  revitalize  distroaaed  urban 
and  rural  communitiea. 


|1iM.101 

(a)  Under  the  Bank  Enterprise  Awards 
Program,  tha  Fimd  makes  atvards  to 
selected  Applicants  that: 

(1)  Invest  in  or  otherwise  support 
Community  Development  Financial 
Institutions: 

(2)  Inaraose  lending  and  investmaot 
activities  within  Distressed 
Communities;  or 

(3)  Increase  the  provision  of  certain 
services  and  assistance. 

(b)  Distressed  Communities  must 
meet  minimum  poverty  and 
unemployment  criteria.  Applicants  are 
selected  to  participate  in  the  program 
through  a  competitive  application 
prtx»ss.  Awards  are  besed  on  increases 
in  Qualified  Activities  that  are  carried 
out  by  the  Applicant  during  an 
Assessment  Period.  Bank  Enterprise 
Awards  are  distributed  after  succeasful 
completion  of  projected  Q\ialified 
Activities.  All  awards  shall  be  made 
subject  to  the  availability  of  funding. 

|1«».10a    neleHonattlp  to  Itie  Conwnunlty 
Oevelopfiient  Flnendet  hwUlullona 


(a)  PrxMbition  against  double 
funding.  No  CDFI  may  receive  a  Bank 
Enterprise  Award  if  it  has: 

(1)  An  application  pending  for 
assistance  under  the  Community 
Development  Financial  Institutions 
Program  (part  1805  of  this  chapter): 

(2)  Received  assistance  from  the 
Community  Development  Financial 
Institutioiu  Program  within  the 
preceding  12-month  period;  or 

(3)  Ever  received  assistance  under  the 
Community  Development  Financial 
Institutions  Program  for  the  same 
activities  for  which  it  ia  seeking  a  Bank 
Enterprise  Award. 

(b)  Matching  funds.  Equity 
Investments  and  CDFI  Support 
Activities  (except  technical  assistance) 

Erovided  to  a  CDFI  under  this  part  can 
B  used  by  the  CDH  to  meet  the 
matching  funds  requirements  of  the 
Community  Development  Financial 
Institutions  Program. 

f1808.103    OednMon^^ 

For  the  purpose  of  this  part 

(a)  Act  means  the  Community 
Development  Banking  and  Financial 
Institutions  Act  of  1994,  as  amended  (12 
U.S.C  4701  et  a^.); 

(b)  Agricultural  Loan  means  an 
originatioa  of  a  loan  secured  by  £um 
land  (including  farm  residential  and 
other  improvements),  a  loan  to  finance 
agriculttiral  production,  or  a  loan  to  a 
fanner  (other  than  a  Single  Family  Loan 
or  Consumer  Loan); 

(c)  Applicant  meens  any  insured 
depositoury  institution  (as  defined  in 


section  3(cX2)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813))  that  is 
applying  for  a  Bank  Enterprise  Award: 

(d)  Appropriate  Federal  Banking 
Agency  has  the  same  meaning  as  in 
section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813); 

(e)  Assessment  Period  means  an 
■nniMil  or  semi-annual  period  specified 
in  the  applicable  Notice  of  Funds 
Availability  (NOFA)  in  which  an 
Applicant  will  carry  out  Qualified 
Activities: 

(f)  Award  Agreement  means  a  formal 
agreement  between  the  Fund  and  an 
Awardee  pursuant  to  $  1806.300; 

(g)  Awardee  means  an  Applicant 
selected  by  the  Fund  to  receive  a  Bank 
Enterprise  Award; 

(h)  Bank  Enterprise  Award  means  an 
award  made  to  an  Applicant  pursuani  to 
this  part; 

(i)  Bank  Enterprise  Award  Program 
means  the  program  authorized  by 
section  114  of  the  Act  and  implemented 
under  this  part; 

(j)  Baseline  Period  means  an  annual  or 
semi-annual  period  specified  in  the 
applicable  NOFA  in  which  an  Applicant 
has  previously  carried  out  Qualified 
Activities; 

(k)  Business  Loan  meens  an 
originetion  of  a  loan  used  for 
commercial  or  industrial  activities 
(other  than  an  Agricultural  Loan, 
Commercial  Real  Estate  Loan.  Multi- 
Family  Loan  or  Single  Family  Loan); 

(1)  Commercj'ay  Real  Estate  Loan 
means  an  origination  of  a  loan  (other 
than  a  Multi-Family  Loan  or  a  Single 
Family  Loan)  used  for  commercial 
piuposea  to  finance  construction  and 
land  development  or  an  origination  of  a 
loan  that  is  secured  by  real  estate  and 
used  to  finance  the  acqidsltion  or 
rehabilitation  of  a  building  used  for 
commercial  purposes; 

(m)  Community  Development 
Financial  Institution  (or  CDFI)  means  an 
entity  whose  certification  as  a  CDFI 
imder  §  1805.201  of  this  chapter  is  in 
effect  as  of  the  end  of  the  applicable 
Assessment  Period  (the  Assessment ' 
Period  in  which  the  Qualified  Activity 
takes  place)  and  that  meets  the 
requirements  of  §  1805.200(b)  through 
(h)  of  this  chapter  at  the  time  of  the 
Qualified  Activity,  subject  to  the  rest  of 
this  paragraph  (m).  If  an  Applicant  is 
proposing  to  make  an  Equity  Investment 
or  engage  in  CDFI  Support  Activities 
with  an  uncertified  CDFI,  the 
uncertified  CDFI  may  apply  for 
certification  by  submitting  the 
information  described  in  §  1805.701(b) 
of  this  chapter.  In  order  for  the 
Applicant  to  be  eligible  to  receive  an 
award  for  its  activity,  the  required 
information  with  respect  to  the 
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uncertified  CDFI  shall  be  submitted  to 
the  Fimd  as  specified  in  the  applicable 
NOFA  published  in  the  Federal 
Register,  and  certification  must  be 
completed  by  the  end  of  the  applicaUe 
Assessment  Period  as  specified  in  the 
applicable  NOFA.  Notwithstanding 
anything  in  this  paragraph  (m)  to  the 
contrary,  an  Applicant  may  receive  an 
award  pursuant  to  this  part  for 
assistance  provided  to  an  imcertified 
CDFI  that,  at  the  time  of  the  Qualified 
Activity,  does  not  meet  the 
requirements  of  §  1805.200(b)  through 
(h)  of  this  chapter  it. 

(1)  The  Applicant  requires  the 
imcertified  CDFI  to  refiain  from  using 
the  assistance  provided  until  the  entity 
is  certified; 

(2)  The  uncOTtified  CDFI  is  certified 
by  the  end  of  the  applicable  Assessment 
Period;  and 

(3)  The  Applicant  retains  the  option 
of  recapturing  said  assistance  in  the 
event  that  the  uncertified  CDFI  is  not 
certified  by  the  end  of  the  applicable 
Assessment  Period; 

(n)  CDFI  Related  Activities  means 
Equity  Investments  and  CDFI  Support 
Activities; 

(0)  CDf7  Support  Activity  meens 
assistance  provided  by  an  Applicant  or 
iU  Subsidiary  to  a  CDFI  Uiat  is  inta^ly 
involved  in  a  Distressed  Commtmity  in 
the  form  of  the  origination  of  a  loan, 
technical  assistance,  or  deposits  if  such 
deposits  are: 

(1)  Uninsiued  and  committed  for  a 
term  of  at  least  three  yean;  or 

(2)  Insured,  committed  for  a  term  of 
at  least  three  years,  and  provided  at  an 
interest  rate  that  is  materially  (in  the 
determination  of  the  Fimd)  below 
market  rates; 

(p)  Community  Services  means  the 
following  forms  of  assistancq^irovided 
by  ofificen,  employees  or  agents 
(contractual  or  otherwise)  of  the 
Applicant* 

(1)  Provision  of  technical  assistance  to 
Residents  in  managing  their  personal 
finances  through  consumer  education 
programs; 

(2)  Provision  of  technical  assistance 
and  consulting  services  to  newly  formed 
small  businesses  located  in  the     * 
Distressed  Community; 

(3)  Provision  of  technical  assistance 
to,  or  servicing  the  loans  of,  Low-  or 
Moderate-Income  homeowners  and 
homeownen  located  in  the  Distressed 
Community;  and 

(4)  Other  services  provided  fior  Low- 
and  Moderate-Income  persons  in  a 
Distressed  Community  or  enterprises 
integrally  involved  in  a  Distressed 
Community  deemed  appropriate  by  the 
Fund: 


(q)  Consumer  Loan  means  an 
ori^nation  of  a  loan  to  one  or  more 
intuviduals  for  household,  family,  or 
other  personal  expenditures; 

(r)  Distressed  Community  means  a 
geographic  community  which  meets  the 
minimum  area  eligibility  requirements 
specified  in  §  1806.200; 

(s)  Development  and  Service 
Activities  means  activities  described  in 
$  1806.201(b)(4)  tiiat  are  carried  out  by 
the  Applicant  or  its  Subsidiary; 

(t)  Equity  Investment  means  financial 
assistance  provided  by  an  Applicant  or 
its  Subsidiary  to  a  CDFI  in  the  form  of 
a  grant,  a  stock  piuchase.  a  purchase  of 
a  partnership  interest,  a  purchase  of  a 
limited  liid)ility  company  membership 
interest,  a  loan  made  on  such  terms  that 
it  has  characteristics  of  equity  (and  is 
considered  as  such  by  the  Fund  and  is 
consistent  with  requirements  of  the 
Applicant's  Appropriate  Federal 
Banking  Agency),  or  any  other 
investment  deemed  to  be  an  Equity 
Investment  by  the  Fund; 

(u)  Financial  Services  means  check- 
cashing,  providing  money  orders  and 
certified  checks,  automated  teller 
machines,  safe  deposit  boxes,  and  other 
comparable  services  as  may  be  specified 
by  the  Fund  that  are  provided  to  Low- 
and  Moderate-Income  persons  in  the 
Distressed  Community  or  enterprises 
integrally  involved  with  the  Distressed 
Community; 

(v)  F^tf  means  the  Community 
Development  Financial  Institutions 
Fund  established  under  section  104(a) 
of  the  Act  (12  U.S.C  4703(a)): 

(w)  Geographic  Units  means  counties 
(or  equivalent  areas),  incorporated 
places,  minor  civil  divisions  that  are 
units  of  local  government,  census  tracts, 
block  numbeiLig  areas,  block  groups, 
and  American  Indian  or  Alaska  Native 
areas  (as  each  is  defined  by  the  U.S. 
Bureau  of  the  Census)  or  other  areas 
deemed  appropriate  by  the  Fund; 

{xy  Indian  Reservation  means  a 
geo^aphic  area  that  meets  the 
requirements  of  section  4(10)  of  the 
Indian  Child  Welbre  Act  of  1978  (25 
U.S.C  1903(10)).  and  shall  include  land 
held  by  incorporated  Native  groups, 
regional  corporations,  and  village 
corporations,  as  defined  in  and  purauant 
to  the  Alaska  Native  Claims  Settiement 
Act  (43  U.S.C  1601  et  seq.).  public 
domain  Indian  allotments,  and  former 
Indian  Reservations  in  the  State  of 
Oklahoma; 

(y)  Low-  and  Moderate-Income  means 
income  that  does  not  exceed  80  percent 
of  the  median  income  of  the  area 
involved,  as  determined  by  the  ' 
Secretary  of  Housing  and  Urban 
Development  with  adjustments  for 
smaller  and  larger  families  punuant  to 


section  102(aK20)  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  U.S.C.  5302(aK20)); 

(z)  Metropolitan  Area  means  an  area 
designated  as  such  (as  of  the  date  of  the 
appUcation)  by  the  Office  of 
Management  and  Budget  pursuant  to  44 
U.S.C.  3504(d)(3),  31  U.S.C.  1104(d). 
and  Executive  Order  10253  (3  CFR. 
1949-1953  Comp.,  p.  758),  as  amended; 

(aa)  Multi-Fjuaify  Loan  means  an 
origination  of  a  loan  secured  by  a  five- 
or  more  family  residential  property; 

(bb)  Project  Investment  means 
providing  financial  assistance  in  the 
form  of  a  purchase  of  stock,  limited 
partnenhip  interest,  other  ownership 
instrument,  or  a  grant  to  an  entity  that 
is  integrally  involved  with  a  Distressed 
Community  and  formed  for  the  sole 
purpose  of  engaging  in  a  project  or 
activity,  approved  by  the  Fund,  related 
to  commeircial  real  estate,  single  family 
housing,  multi-family  bousing,  business 
or  agriculture  (as  defined  in  this  part); 

(cc)  Qualified  Activities  means  CDFI 
Related  Activities  and  Development  and 
Service  Activities: 

(dd)  Resident  means  an  individual 
dtuniciled  in  a  Distressed  Conununity; 

(e^  Sin^  Family  Loan  meens  an 
origination  of  a  loan  secured  by  a  one- 
to-four  family  residential  property; 

(ff)  Subsidiary  has  the  same  meaning 
as  in  section  3  of  the  Federal  Deposit 
Insurance  Act,  except  that  a  CDFI  shall 
not  be  considered  a  subsidiary  of  any 
insured  depository  institution  or  any 
depository  institution  holding  company 
that  controls  less  than  25  percent  of  any 
class  of  the  voting  shares  of  such 
corporation  and  does  not  otherwise 
control,  in  any  manner,  the  election  of 
a  majority  of  directors  of  the 
corporation;  and 

(gg)  Unit  of  General  Local  Government 
means  any  city,  county  town,  township, 
parish,  village  or  other  general  purpose 
political  subdivision  of  a  State  or 
Commonwealth  of  the  United  States,  or 
general  purpose  subdivision  thereof, 
and  the  District  of  Columbia. 

§  1M6b104   Waleai  euUiortty. 

The  Fund  may  waive  any  requirement 
of  this  part  that  is  not  required  by  law. 
upon  a  determination  of  good  cause. 
Each  such  waiver  will  be  in  writing  and 
supported  by  a  statement  of  the  facts 
and  grounds  forming  the  basis  of  the 
waiver.  For  a  waiver  in  any  individual 
case,  the  Fund  must  determine  that 
application  of  the  requirement  to  be 
waived  would  adversely  affect  the 
achievement  of  the  purposes  of  the  Act 
For  waivera  of  general  applicability,  the 
Fund  will  publish  notification  of 
granted  waivws  in  the  Federal  Ragiatar. 
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I  ltOC.100    0MB  control  numlMr. 
The  collection  of  iaformation 
requirements  in  this  part  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  1505-0153. 

Subpart  B—Aararda 

11806.200    ConNnunttyellglbMlyand 


(a)  General.  If  an  Applicant  propoaes 
to  carry  out  CDFI  Supp>ort  Activities  or 
Development  and  Service  Activities,  the 
Applicant  shall  designate  one  or  more 
Oistraasad  Communities  in  which  it 
propoMs  to  carry  out  those  activities.  If 
an  Applicant  proposes  to  carry  out  CDFI 
Support  Activities,  the  Applicant  shall 
provide  evidence  that  the  CDFI  it  is 
proposing  to  support  is  integrally 
involved  with  such  a  Distressed 
Community.  In  the  case  of  an  Applicant 
proposing  to  make  an  Equity 
Investment,  the  Fund  reserves  the  right 
to  request  information  on  DIatraMad 
Communities  served  by  siuh  a  CDFI 
should  such  information  be  deemed 
neceaaaiy  by  the  Fund  to  complete  the 
Belecttan  proceaa  deacribed  in 

§  1806.204.  In  the  case  of  an  Applicant 
that  proposes  to  carry  out  Iwth  CDFI 
Support  Activities  and  Development 
and  Service  Activities  it  may  designate 
diflerent  Distressed  Communities  for 
these  two  categories  of  activity. 

(b)  Minimum  area  eligibility 
requirements.  A  Distressed  Community 
must  meet  the  minimum  area  eligibility 
requirements  contained  in  this 
paragraph  (b). 

(1)  Geographic  requirements.  A 
Diatraaaed  Community  must  be  a 
geographic  area: 

(i)  That  is  located  within  the 
boundaries  of  a  Unit  of  General  Local 
Government: 

(ii)  The  boundaries  of  which  are 
contiguous:  and 

(iiiT(A)  The  population  of  which  must 
be  at  least  4,000  if  any  portion  of  the 
area  is  located  within  a  Metropolitan 
Area  with  a  population  of  50,000  or 
greater, 

■    (B)  The  population  must  be  at  least 
1,000  if  no  portion  of  the  area  is  located 
within  such  a  Metropolitan  Area;  or 

(C)  The  area  is  located  entirely  within 
an  Indian  Raaervation. 

(2)  Distren  requirements.  A 
Dfatmaad  Community  must  be  a 
geographic  area  where: 

(i)  At  least  30  percent  of  the  Residents 
have  incomes  which  are  less  than  the 
national  poverty  level,  as  published  by 
the  U.S.  Bureau  of  the  Census  in  the 
1990  decennial  census:  and 

(ii)  The  unemployment  rate  is  at  least 
1.5  times  greater  than  the  national 


average,  as  determined  by  the  U.S. 
Bureau  of  Labor  Statistics'  moat  recant 
data  including  estimates  of 
unemployment  developed  using  the 
U.S.  Bureau  of  Labor  Statistics'  Census 
Share  calculation  method.  U.S.  Bureau 
of  Labor  Statistics  data  and  information 
naoaMBry  for  Census  Share  calculations 
may  be  obtained  from  the  Fund. 

(c)  Area  designation.  An  Applicant 
shall  designate  an  area  as  a  Oiatraaaad 
Community  by: 

(1)  Selecting  Geographic  Units  which 
individually  meet  the  minimum  area 
eligibility  requirements;  or 

W  Selecting  two  or  more  Geographic 
Units  which,  in  the  aggregate,  meet  the 
minimum  area  eligibility  requirements 
set  forth  in  paragraph  (b)  of  this  section 
provided  that  no  Geographic  Unit 
selected  by  the  Applicant  within  the 
area  has  a  poverty  rate  of  leaa  than  20 
percent. 

(d)  Designation  and  notification 
process.  Upon  request,  the  Fund  will 
provide  a  prospective  Applicant  with 
data  and  other  information  to  help  it 
identify  areas  eligible  to  be  a  Distressed 
Cooununity.  A  prospective  Applicant  is 
encouraged  to  contact  the  Fund  prior  to 
filing  an  application  to  determine  if  an 
area  meets  the  minimum  area  eligibility 
requirements. 

f1M6wa01    OuaMled  ActivRlea. 

(a)  CDFI  Related  Activities.  An 
Applicant  may  receive  a  Bank 
Enterprise  Award  for  making  an  Equity 
Investment  or  carrying  out  CDFI 
Support  Activities  during  an 
Aaseasment  Period. 

(b)  Development  and  Service 
Activities.  (1)  General.  An  Applicant 
may  lacaive  a  Bank  Enterprise  Award 
for  carrying  out  Development  and 
Service  Activities  during  an  Assessment 
Period. 

(2)  Ana  served.  The  Development  and 
Service  Activities  listed  in  paragraphs 
(b)(4)(i)  through  (x)  of  this  section  must 
serve  a  DistreHed  Community.  An 
activity  is  considered  to  serve  a 
Distressed  Community  if  it  is: 

(i)  Undertaken  in  the  Distreaaad 
Community;  or 

(ii)  Provided  to  Low-  and  Modorate- 
Income  Residents  or  enterprises 
Integrally  involved  in  the  Distressed 
Community. 

(3)  Priority  factors.  Each  Development 
and  Service  Activity  is  sMignftd  a 
priority  factor.  A  priority  factor 
represents  the  Fund's  assessment  of  the 
degree  of  difficulty,  the  extent  of 
innovation,  and  the  extent  of  benefits 
accruing  to  the  Distressed  Community 
for  eech  type  of  activity. 

(4)  Development  and  Service 
Activities.  Development  and  Service 


Activities  are  listed  in  this  paragraph 
with  their  corresponding  priority 
factors: 

(i)  Deposit  liabilities  in  the  form  of 
savings  or  other  demand  or  time 
accounts  accepted  from  Residents  at 
offices  located  within  the  Distressed 
Community  (priority  factor  =  1.0); 

(ii)  Financial  Services  (priority  factor 
«  1.2); 

(iii)  Community  Services  (priority 
factors  1.4): 

(iv)  Consumer  Loans  (priority  factor  « 
1.2); 

(v)  Single  Family  Loans  and  related 
Profect  Investments  (priority  factor  s 
1.4); 

(vi)  Multi-Family  Loans  and  related 
Project  Investments  (priority  hctor  s 
1.6); 

(vil)  Commercial  Real  Estate  Loans 
and  related  Project  Investments  (priority 
factor  s  1.6); 

(viii)  Business  Loans,  Agricultural 
Loans,  and  related  Profect  Investments 
of  $100,000  or  less  (priority  factor  * 
1.9): 

(ix)  Business  Loans.  Agricultural 
Loaxu,  and  related  PTo)ect  Investments 
of  more  than  $100,000  through  $250,000 
(priority  factor  *  1.8);  and 

(x)  Business  Loans  and  related  Project 
Investments  of  more  than  $250,000 
through  $1 .000,000  and  Agricultural 
Loans  and  related  Project  Investments  of 
more  than  $250,000  through  $5004X)0 
(priority  factor  *  1.7). 

(c)  Limitation.  Financial  assistance 
provided  by  an  Applicant  for  which  the 
Applicant  receives  benefits  through  the 
Low  Income  Housing  Tax  Credit 
authorized  pursuant  to  Section  42  of  the 
Internal  Revenue  Code  of  1986,  as 
amended  (26  U.S.C.  42),  shall  not 
constitute  an  Equity  Investment.  Project 
Investment,  or  other  Qualified  Activity, 
as  defined^  this  part,  for  the  purposes 
of  calculating  or  receiving  an  award. 

(a)  General.  Qualified  Activities  shall 
be  measured  by  comparing  the  Qualified 
Activities  carried  out  during  the 
Baseline  Period  with  the  Qualified 
Activities  projected  to  be  carried  out 
during  the  Assessment  Period.  Increases 
in  the  values  of  Qualified  Activities 
between  the  Baseline  Period  and 
Assessment  Period  will  be  used  in 
determining  award  amounts.  If  an 
Applicant  is  seeking  assistance  only  for 
CDFI  Related  Activities,  it  should  only 
report  its  activities  for  CDFI  Related 
Activities  categories.  If  an  Applicant  is 
seeking  assistance  only  for  Development 
and  Service  Activities,  it  should  only 
report  its  activities  for  Development  and 
Service  Activities  categories.  If  an 
Applicant  is  seeking  assistance  for  both 
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CDFI  Related  Activities  and 
Development  and  Service  Activities,  it 
should  report  its  activities  for  both  types 
of  categories.  If  an  Applicant  is  unable 
to  report  its  activities  in  the 
aforementioned  manner,  the  Applicant 
shall  provide  an  explanation  satisfactory 
to  the  Fund  as  to  why  it  cannot  report 
required  information  and 
simultaneously  submit  to  the  Fund  a 
certification  that  during  the  Assessment 
Period  the  Applicant  did  not  reduce  its 
total  activity  in  any  unreported 
categories.  The  foiin  and  content  of  any 
certification  shall  be  determined  by  the 
Fund.  The  dates  of  the  Baseline  Period 
and  Assessment  Period  will  be 
published  in  a  NOFA  for  each  funding 
round. 

(b)  Exception.  An  Applicant  may 
select  not  to  report  its  deposit  liabilities 
as  described  in  $  1806.20l(b)(4)(i).  Id 
such  a  case,  an  Applicant's  deposit 
liabilities  will  not  be  considered  in 
calculating  the  service  score  pursuant  to 
S  1806.203(c). 

(c)  Vatue.  The  Fund  will  assess  the 
value  o£ 

(1)  Equity  Inveetments,  loans,  grants 
and  deposits  described  in  §  1806.103  at 
the  original  amount  of  such 
investments,  loans,  grants  or  deposits. 
Where  a  loan  matiires.  is  fully  paid  and 
is  then  renewed,  the  Fimd  wUl  assess 
the  value  of  the  principal  amount  of  the 
renewed  loan.  Where  a  deposit,  such  as 
a  certificate  of  deposit,  matures  and  is 
then  rolled  over,  the  Fund  will  assess 
the  value  of  the  full  amount  of  the  rolled 
over  deposit  However,  where  an 
existing  loan  is  refinanced,  the  Fund 
will  oEdy  assess  the  value  of  any 
increase  in  the  principal  amount  of  the 
refinanced  loan; 

(2)  Deposit  liabilities  at  the  fi»ce  dollar 
amount  of  monies  deposited  as 
measured  by  comparing  the  net  change 
in  the  amotmt  of  appliai)le  funds  (as 
described  in  §  1806. 201  (b)(4)(i))  on 
deposit  at  the  Applicant  institution 
during  the  perioid  described  in  this 
paragraph  (cX2).  An  Applicant  shall 
measure  the  net  changes  in  deposit 
liabilities  dur^: 

(i)  The  Baseline  Period,  by  comparing 
the  amount  of  applicable  funds  on 
deposit  at  the  close  of  business  the  day 
before  the  beginning  of  the  Baseline 
Period  and  at  the  close  of  business  on 
the  last  day  of  the  Baseline  Period;  and 

(ii)  The  Assessment  Period,  by 
comparing  the  amouint  of  applicable 
fundi  on  deposit  at  the  close  of  business 
the  day  before  the  beginning  of  the 
Assessment  Period  and  at  the  close  of 
business  on  the  last  day  of  the 
Assessment  Period; 

(3)  Financial  Services.  Commtmity 
Services,  and  CDFI  Support  Activities 


consisting  of  technical  assistance  besed 
on  the  administrative  costs  of  providing 
such  services;  and 

(4)  Project  Investments  at  the  original 
amount  of  the  purchase  of  stock,  limited 
partnoship  interest,  other  ownmhip 
interest,  or  nant  '   •  ^ 

(d)  Cloeea  transactions.  A  transaction 
shall  be  considered  to  have  be«i  caniad 
out  during  the  Baseline  Period  or  the 
Assessment  Period  if: 

(1)  The  documentation  evidencing  the 
transaction: 

(i)  Is  executed  on  a  date  within  the 
applicable  Baariine  Period  or 
Assessment  Period,  respectively,  as 
specified  in  the  applicable  NOFA;  and 

(ii)  Constitutes  a  l^ally  hinriing 
agreonent  between  the  Applicant  and  a 
borrower  or  investee  which  specifies  the 
final  terms  and  conditions  of  the 
transaction,  except  that  any 
contingencies  included  in  the  final 
agreement  must  be  typical  of  such 
transaction  and  acceptable  (both  in  the 
judgment  of  the  Fimd);  and 

(2)  An  initial  disbursement  of  loan  or 
investment  proceeds  has  occurred  in  a 
manner  that  is  consistent  with 
customary  business  practices  and  is 
reasonable  given  the  nature  of  the 
transaction,  (both  as  determined  by  the 
Fund). 

(e)  Repmting.  An  Applicant  shall 
report  Qualified  Activities  on  the  basis 
of  transactions  that  were: 

(1)  Completed  during  the  Baseline 
Period:  and 

(2)  An  expected  to  be  completed 
during  the  Assessment  Period  and 
disbuned  by  the  Applicant  to  a 
borrower  or  investee  within  the  period 
described  in  §  1806.205(a). 

f1806.a03    Eathnalad  award  anounlB. 

Award  amounts  will  be  determined  at 
the  sole  discretion  of  the  Fund  and 
estimated  as  described  in  this  section. 

(a)  Equity  Investments.  The  estimated 
award  amount  for  an  Equity  Investment 
will  be  equal  to  15  percent  (or  such 
lower  percentage  as  may  be  requested 
by  the  Applicant)  of  the  anticipated 
increase  in  the  value  of  such  investment 
between  the  Baseline  Period  and 
Assessment  Period. 

(b)  CDFI  Support  Activities.  If  an 
Applicant  is  not  a  CDFI,  the  estimated 
award  amotmt  for  CDFI  Support 
Activities  will  be  equal  to  11  percent  of 
the  anticipated  increase  in  the  dollar 
amotmt  of  such  support  between  the 
Baseline  Period  and  Assessment  Period. 
If  Applicant  is  a  CDFI.  the  estimated 
award  amount  for  CDFI  Support 
Activities  will  be  equal  to  33  percent  of 
the  anticipated  increase  in  the  dollar 
amount  of  such  support  between  the 
Baseline  Period  and  Assessment  Period. 


(c)  Development  and  Service 
Activities.  The  estimated  avrard  amount 
for  Development  and  Service  Activities 
will  be  cakulated  as  follows: 

(1)  Step  J.  For  each  type  of 
Development  and  Service  Activity, 
subtract  the  value  in  the  Baseline  Period 
from  the  estimated  value  for  the 
Assessment  Period  to  yield  a  remainder, 

(2)  Step  2.  Multiply  the  remainder  for 
eech  Development  and  Service  Activity 
by  the  assigned  priority  factor  to  yield 

a  weighted  value  for  each  activity; 

(3)  Step  3.  Add  the  weighted  values 
for  deposit  liabilities,  Financial  Services 
and  Conmnmity  Services  to  yield  a 
service  score; 

(4)  Step  4.  Add  the  weighted  values 
for  all  otlwr  categories  of  Development 
and  Service  Activities  to  yield  a 
development  score.  If  the  development 
score  is  negative,  an  Applicant  will  be 
ineligible  to  receive  a  Bank  Enterprise 
Award.  If  the  development  score  is 
positive,  go  to  Step  5; 

(5)  Step  5.  If  the  service  score  is 
greater  than  the  development  score, 
reduce  the  service  score  to  equal  the 
same  amoimt  as  the  development  score 
to  vield  an  adjusted  service  score; 

(6)  Step  6.  Add  the  service  sctHe  (or 
adjusted  service  score  if  applicable)  and 
the  devidopment  acore  to  yield  a  total 
score:  and 

(7)  Step  7.  If  die  Applicant  is: 

<    (i)  A  CDFI.  multiply  the  toUd  score  by 
15  percent  to  yield  an  estimated  award 
amount;  or 

(ii)  Not  a  CDFI.  multiply  die  total 
score  by  5  percent  to  yield  an  estimated 
award  amount. 


(a)  Availability  of  funds.  All  awards 
are  subject  to  the  availability  of  funds. 
If  the  amount  of  funds  available  diuing 
a  funding  rouind  is  sufficient  for  all 
estimated  award  amoimts,  an  Applicant 
that  meets  all  of  the  program 
requirements  specified  in  this  part  shall 
receive  an  award  that  is  calculated  in 
the  maimer  specified  in  §  1806.205.  If 
the  amount  of  funds  available  during  a 
funding  rotmd  is  insufficient  for  all 
estimated  award  amoimts.  Awardees 
will  be  selected  based  on  the  process 
described  in  this  sectioiL 

(b)  Priority  of  categories— {\)  General. 
The  Fimd  will  rank  an  Applicant's 
estimated  award  amount  for  Qualified 
Activities  according  to  the  priority 
categories  described  in  this  para^aph 
(b).  All  Applicants  in  the  first  priority 
category  will  be  selected  as  Awardees 
before  Applicants  in  the  second  priority 
category.  Selections  within  each  priority 
category  will  be  based  on  the  relative 
rankings  within  each  such  category, 
subject  to  the  availability  of  funds. 
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(2)  Fint  priority,  (i)  If  the  amount  of 
funds  available  during  a  funding  round 
is  insufficient  for  all  estimated  amrard 
amounU,  first  priority  will  be  given  to 
Applicants  that  propose  to  engage  in 
COFI  Related  Activities  in  tiie  following 
order: 

(A)  Equity  Investments  in  CDFIs 
servine  Distressed  Communities; 

(B)  Equity  Investments  in  CD¥\»  not 
serving  Distressed  Communities:  and 

(C)  GDPI  Support  Activities, 
(ii)  Banking  Equity  InvntmentM. 

Estimated  awards  for  Eouity 
Investments  may  be  ranked  within  each 
applicable  priority  subcategory  based  on 
the  extent  to  which  an  Applicant 
proposes  to  reduce  the  percentage  used 
to  calculate  its  award  amount  (e.g.,  an 
Applicant  th^t  chooses  to  reduce  its 
•ward  to  13  percent  will  be  ranked 
higher  than  an  Applicant  that  reduces 
its  award  to  14  percent).  The  Applicant, 
however,  may  not  reduce  its  award 
percentage  below  12  percent.  For 
Applicants  that  propose  the  same 
percentage,  estimated  awards  will  be 
ranked  by  the  ratio  of  the  proposed 
Equity  Investment  to  the  asset  sixa  of 
the  Applicant  (as  reported  in  the 
Applicant's  most  recent  Report  of 
Condition  or  Thrift  Financial  Report)  at 
the  time  of  submission  of  an 
application. 

(iii)  Ranking  CDFI  Support  Activitiet. 
Estimated  awards  for  CDFI  Support 
Activities  may  be  ranked  based  on  the 
ratio  of  the  proposed  CDFI  Support 
Activity  to  Um  asaet  size  of  tha 
Applicant  (as  reported  in  the 
Applicant's  most  recent  Report  of 
Condition  or  Thrift  Financial  Report)  at 
the  time  of  submission  of  an 
application. 

(3)  Second  priority,  (i)  If  the  amount 
of  funds  available  during  a  funding 
round  is  sufficient  for  all  CDR  Related 
Activities  but  insufficient  for  all 
estimated  award  amounts,  second 
priority  will  go  to  Applicants  that 
propose  to  engage  in  Development  and 
Service  Activities. 

(ii)  Banking  Development  and  Sendee 
Activities.  Estimated  awards  for 
Development  and  Service  Activitiaa 
may  be  ranked  by  the  ratio  of  the  total 
score  to  the  asset  size  of  the  Applicant, 
(as  reported  in  the  Applicant's  most 
recent  Report  of  Condition  or  Thrift 
Financial  Report)  at  the  time  of  the 
submission  of  an  application.  If  the 
ratios  of  (wo  Applicants  are  the  same, 
the  estimated  awards  will  be  ranked 
based  on  the  degree  of  the  povwty  of 
each  Applicant's  Distressed 
Community. 

(4)  Combined  avmrd$.  If  an  Applicant 
receives  an  award  for  more  than  one 
priority  category  described  in  this 


section,  the  award  amounts  will  be 
combined  into  a  single  Bank  Enterprise 
Award. 


I1M6.206    AppNcaMona  for  Bank 


|1M«.206    Adual  award  amouMB. 

(a)  Generol.  The  Fund  will  assess  an 
Applicant's  success  in  achieving  the 
Qualified  Activities  proiected  4n  its 
application.  The  extent  of  »uah  success 
will  be  measured  based  on  the  activities 
that  were  actually  carried  out  during  the 
AaaaMMMBt  Period  and  expected  to  be 
dirinirsed  to  an  investee,  borrower,  or 
other  recipient  within  three  years  of  the 
end  of  the  applicable  Assessment 
Period.  The  Fund  reserves  the  right  to 
extend  this  period  on  a  case-by-caae 
basis  where  it  has  a  high  degree  of 
confidence  that  disbursement  will  occur 
and  the  activity  will  promote  the 
purposes  of  the  Act.  Subject  to 

§  1806.204  and  any  recapture  sanction 
for  failure  to  peifwm  pursuant  to  this 
part,  the  actual  award  amount  that  an 
Awardee  will  receive  will  be  equal  to 
the  estimated  award  previously 
calculated  and  (if  nacaasary)  adjusted 
pursuant  to  this  section. 

(b)  Achievement.  If  an  Applicant 
carries  out  all  or  a  portion  of  its 
projected  Qualified  Activities  and 
satisfies  all  program  requirements 
daacribed  in  this  part,  its  award  amount 
will  be  calculated  on  a  pro-rata  basis  to 
reflect  the  increase  in  activities  actually 
carried  out  except  dut  if: 

(1)  The  amount  of  funds  available  is 
insufikient  fpx  all  estimatad  amrard 
amounts;  and 

(2)  An  Applicant  carries  out  less  than 
75  percent  of  its  projected  Qualified 
Activities,  the  Fund  in  its  sole 
discretion,  may  limit  the  amount  or 
deny  an  award. 

(c)  Unobligated  or  deobtigpted  funds. 
The  Fund,  in  its  sole  discretion,  may 
use  any  deobligated  funds  or  funds  not 
obligated  during  a  fimding  round: 

(1)  Using  tha  calculation  and  selection 
process  contained  in  this  part 

(i)  To  increase  an  award  amount  of  aa 
Awardee  for  achievement  in  excess  of 
the  projected  Qualified  Activitiea;  or 

(ii)  To  select  Applicants  not 
previously  selected; 

(2)  To  make  additional  monies 
available  for  a  subsequent  funding 
round;  or 

(3)  As  otherwise  authorized  by  the 
Act 

(d)  Limitation.  The  Fund,  in  its  sole 
discretion,  may  deny  or  limit  the 
amount  of  an  award  for  any  reeson, 
including  if  an  Applicant  submits  an 
application  based  on  uiuealistic 
Assessment  Period  projections. 


(a)  Notice  of  Funds  Availability.  An 
Applicant  shall  submit  an  application 
for  a  Bank  Enterprise  Award  in 
accordance  with  this  section  and  tha 
applicable  NOFA  published  by  the 
Fund  in  the  Federal  Register.  The 
NOFA  will  advise  potential  Applicants 
with  respect  to  obtaining  an  application 
packet  and  will  establish  submission 
deadlines.  The  NOFA  also  will  establish 
any  other  requirements  or  restrictions 
applicable  for  the  funding  round 
including  any  restrictions  on  award 
amounts.  After  receipt  of  an  application, 
the  Fund  may  request  clarifying  or 
technical  information  on  materials 
submitted  as  part  of  such  application. 

(b)  Apfdication  contents.  Each 
application  must  contain  the 
information  required  in  the  application 
packet,  which  includes: 

(1)  A  copy  of  the  Applicant's 
certificate  of  instirance  issued  by  the 
Federal  Deposit  Insurance  Corporation 
and  a  copy  of  the  Applicant's 
incorporation,  charter,  organizing, 
formation,  or  otherwise  establishing 
documents  to  be  used  to  establish 
eligibility  for  an  award: 

(2)  A  completed  Bank  Entoprise 
Award  Rating  and  Calculations 
worksheet.  (U  an  Applicant  intends  to 
complete  a  merger  with  another 
inatitution  during  the  Assessment 
Period,  it  shall  submit  a  separate 
Baseline  Period  worksheet  for  each 
subject  institution  and  one  Assessment 
Period  worksheet  that  represents  the 
projected  activities  of  the  merged 
institutions.  If  such  a  merger  is 
unexpectedly  delayed  beyond  the 
Assessment  Period,  the  Fund  reserves 
the  right  to  withhold  distribution  of  an  ' 
award  until  the  merger  has  been 
completed.); 

(3)  A  narrative  summary  of  each 
Qualified  Activity  expected  to  be 
performed  in  the  Asaaasment  Period; 

(4)  The  asset  size  oflhe  Applicant,  as 
reported  in  its  most  recent  Report  of 
Condition  or  Thrift  Financial  Report,  to 
its  Appropriate  Federal  Banking 


y. 


ncy; 


(5)  Information  necessary  for  the  Fund 
to  complete  its  environmental  review 
requirmaents  pursuant  to  part  1815  of 
this  chapter, 

(6)  Cotifications  that  the  Applicant 
will  comply  with  all  relevant  provisions 
of  this  chiapter  and  all  applicable 
Federal,  State,  and  local  Laws, 
ordinances,  regulations,  policies, 
guidelines,  and  requirements; 

(7)  A  copy  of  the  Applicant's  most 
recent  annual  report; 

(8)  In  the  case  of  an  Applicant 
proposing  to  engage  in  Development 
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and  Service  Activities,  a  completed 
Distressed  Community  Designation 
worksheet  and  a  map  and  narrative 
description  of  the  D^tressed 
Community; 

(9)  In  the  case  of  an  Applicant 
proposing  to  engage  in  CDFI  Related 
Activities: 

(i)  Equity  Investment.  An  Applicant 
shall  submit  a  list  of  potential  CDFIs  to 
which  assistance  may  be  provided,  and 
a  description  of  the  amount,  terms  and 
conditions  of  any  Equity  Investment 
that  may  be  provided. 

(ii)  con  Support  Activities.  An 
Applicant  shall  submit 

(A)  A  list  of  potential  CDFIs  to  which 
assistance  may  be  provided  and  a 
description  of  the  amount,  terms  ■!>«< 
conditions  of  the  nffiiftannt  *>wt  may  be 
provided;  and 

(B)  Information  that  indicates  that 
each  CDFI  to  which  an  Applicant 
proposes  to  provide  CDFI  Support 
Activities  is  integrally  involved  within 
a  Distressed  Community,  a  completed 
Distressed  Community  Designation 
worksheet,  and  a  map  and  narrative 
description  of  the  Distressed 
Community. 

Subpart  C—TwiiM  and  CondMons  of 


f  1808.300 

(a)  General.  After  the  Fund  selects  an 
Awardee.  the  Fund  and  the  Awardee 
will  enter  into  an  Award  Agreement. 
The  Award  AgreeniMit  shall  provide 
that  an  Awardee  shall: 

(1)  Carry  out  iU  Qualified  Activities 
in  accordance  with  applicable  law.  the 
approved  application,  and  all  other 
applicable  requirements: 

(2)  Comply  with  such  other  terms  and 
conditions  (including  record  keeping 
and  reporting  requirements)  that  the 
Fund  may  establish;  and 

(3)  Not  receive  any  monies  until  the 
Fund  has  determined  that  the  Awardee 
has  fdlfillod  all  applicable  requirements. 

(b)  Sanctions.  In  the  event  of  any 
fraud,  misrqfnesentation,  or 
noncompliance  with  the  terms  of  the 
Award  Agceament  by  the  Avrardee,  the 


Fund  may  terminate,  reduce,  or 
recapture  the  award  and  pursue  any 
other  available  legal  remedies. 

(c)  Notice.  Prior  to  imposing  any 
sanctions  ptirsuant  to  this  section  or  an 
Award  Agreement,  the  Fund  will,  to  the 
maximmn  extent  practicable,  provide 
the  Awardee  with  written  notice  of  the 
proposed  sanction  and  an  opportunity 
to  comment  Nothing  in  this  section, 
however,  wall  provide  an  Awardee  with 
the  right  to  any  formal  or  informal 
hearing  or  comparable  proceeding  not 
otherwise  requked  by  law. 

11808.801    RacQftfB,raporta«id 


f1808J08   Cowipllanta  wWh  gowainwiaiil 


At  the  end  of  an  Assessment  Praiod, 
each  Applicant  shaU  submit  to  the 
Fund: 

(a)  Worksheet.  A  Bank  Enterprise 
Award  worksheet  that  reports  the 
Qualified  Activities  actually  carried  out 
during  the  Assessment  Period; 

(b)  Ceitiykation.  A  certification  that 
the  information  provided  to  the  Fund  is 
true  and  accurately  reflects  the 
Qualified  Activities  carried  out  during 
an  Assessment  Period;  and 

(c)  Documentation.  The  Applicant 
shall  make  available  the  followii^ 

(IJ  With  respect  to  Equity  Investments 
and  CDFI  Support  Activities,  die 
Applicant  shall  submit  documentation 
that  meets  the  conditions  described  in 
§  1806.202(d); 

(2)  With  reepect  to  Development  and 
Services  Activities  where  the  original 
amount  of  the  value  of  the  activity  is 
$250,000  or  greater,  the  Applicant  shall 
submit  documentation  that  meets  the 
conditions  deacribed  in  §  1806.202(d): 

(3)  With  respect  to  Developmoit  and 
Services  Activities  where  the  original 
amount  of  the  value  of  the  activity  is 
less  than  $250,000.  the  AppUcant  shall 
submit  a  schedule  that  describes  the 
original  amount,  crasus  tract  served, 
and  the  dates  of  execution,  initial 
diri>ur8ement.  and  final  disbursement  of 
the  instrument;  and 

(4)  Any  other  information  reasonably 
requested  by  the  Fund  in  order  to 
dociunent  or  otherwise  assess  the 
validity  of  information  provided  by  the 
Applicant  to  the  Fund. 


hi  carrying  out  its  responsibilities 
pursuant  to  an  Award  Agreement,  the 
Awardee  shall  comply  with  all 
appUcable  Federal,  State,  and  local 
laws,  regulations  and  ordinanoes.  OM^ 
Circulars,  and  Executive  Oders.        ^^ 

11808.803    Fraud.«aalaMd 


Any  pwson  who  becomes  aware  of 
the  existence  or  apparent  existence  of 
fraud,  waste,  or  abuse  of  assistance 
provided  under  this  part  should  rqKVt 
such  incidences  to  the  Office  of 
Inspector  General  of  the  U.S. 
Department  of  the  Treasury. 

•  1808J3e4 


An  Awardee  shall  submit  such 
financial  and  activity  reports,  records, 
statements,  and  documents  at  such 
times,  in  such  forms,  and  accompanied 
by  such  supporting  data,  as  required  by 
the  Fund  and  the  U.S.  Department  of  the 
Treasury  to  ensure  comi^iance  with  the 
requirements  of  this  part  The  United 
States  Government,  including  the  US. 
Department  of  the  Treasury,  the 
Cc»nptroll»  Gateral.  and  its  duly 
authorized  representatives,  shall  have 
fiill  and  free  access  to  the  Awardee's 
offices  and  fiMdiities,  and  all  books, 
documents,  rectnds.  and  financial 
statemonts  relevant  to  the  award  of  the 
Federal  funds  and  may  copy  such 
documents  as  they  deem  appropriate. 

11808.306   ItolHMIeneffeoofda. 

An  Awardee  shall  comply  with  all 
record  retenticm  requimnents  as  set 
fixth  in  OMB  Circular  A-llO  (as 
applicable).  This  prcular  may  be 
obtained  from  Office  of  Administration, 
Publicatimu  Office.  725  17th  Street. 
NW..  Room  2200.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  Noveabar  25. 1W7. 

iA.1 


Actiitg  Deputy  DinclaK.  . 

(PR  Doc.  97-31452  Filed  12~«-07: 8:45  am) 


Federal  Regbtw  /  Vol.  62.  No.  234  /  Friday.  December  5,  1997  /  Notices 


DEPARTMEMT  OF  THE  TREASURY 

Community  Development  HnancM 
Institutions  Fupd 

Notice  of  Funds  Avallsbllity  (NOFA) 
InvitinQ  AppHcstions  tef  Itte  Bsnk 
Enterprise  Awfsrd  (BEA)  Program 

MtMCf:  Community  Development 
Financial  Institutions  Fund.  Department 
of  the  Treasury. 

action:  Notice  of  Funds  Availability 
(NOFA)  inviting  applications. 


The  Community  Development 
Banking  and  Financial  Institutions  Act 
of  1994  (12  use.  4701  et seq.) 
authorizes  the  Community  Development 
Financial  Institutions  Fund  (hereafter 
referred  to  as  "the  Fund")  to  provide 
incentives  to  insured  depository 
institutions  for  the  purpose  of 
promoting  investments  in  or  other 
support  to  Community  Development 
Financial  Institutions  ("CDFIs")  and 
facilitating  increased  lending  and 
provision  of  financial  and  other  services 
in  economically  distressed 
communities.  Insured  depository 
institutions  and  CDFIs  are  defined  terms 
in  an  interim  rule  (12  CFR  part  1806) 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  This  interim  rule 
implements  the  Bank  Enterprise  Award 
(BEA)  Program.  The  Fund  reserves  the 
right  to  aw«rd  funds  under  this  NOFA 
up  to  the  maximum  amount  authorized 
by  law.  As  of  the  date  of  this  NOFA  and 
subject  to  funding  availability,  the  Fund 
intends  to  make  available  up  to  S25 
million  in  BEA  Program  funds.  The 
Fund  reserves  the  right  to  award  in 
excess  of  $25  million  if  it  deems  it 
appropriate. 

DATES:  Applications  "may  be  submitted 
at  any  time  after  December  5,  1997.  The 
deadline  for  receipt  of  an  application  is 
6  p.m.  Eastern  Standard  Time  on 
February  12, 1998.  Applications 
received  after  that  date  and  time  will 
not  be  accepted  and  will  be  returned  to 
the  sender.  Any  entity  seeking 
certification  as  a  CDFl  (as  described  in 
12  CFR  1805.200)  for  the  purposes  of  12 
CFR  part  1806  are  strongly  encouraged 
to  submit  the  Application  Form  for 
Certification,  the  contents  of  which  are 
described  in  12  CFR  1805.701(b)  (1) 
through  (8).  by  February  12, 1998.  If  an 
entity  fails  to  submit  such  Application 
by  this  deadline,  the  Fund  cannot 
guarantee  that  it  will  have  sufficient 
time  to  complete  a  certification  review 
for  the  purposes  of  the  current  funding 
round  of  the  BEA  Program.  In  addition, 
with  respect  to  all  requests  for 
certification,  the  Fund  reserves  the  right 
to  request  clarifying  or  technical 


information  after  reviewing  materials 
submitted  as  described  in  12  CFR 
1805.701(b)  (1)  through  (8).  If  the  entity 
seeking  certification  does  not  respond  to 
such  requests  in  a  timely  numner,  the 
Fund  cannot  guarantee  that  it  will  have 
sufficient  time  to  complete  a 
certification  review  for  the  purpoees  of 
the  current  funding  round  of  the  BEA 
Program. 

A00RES8ES:  Applications  shall  be  sent 
to:  The  Community  Development 
Financial  Institutions  Fund.  U.S. 
Department  of  the  Treastuy ,  601  13th 
Street,  NW.  Washington  DC  20005. 
Applications  sent  by  fax  will  not  be 
accepted. 

FOR  RiRTNER  MFORftUTKM  CONTACT:  The 
Community  E)evelopment  Financial 
Institutions  Fund,  U.S.  Department  of 
the  Treasury.  601  13th  Street,  NW, 
Washington  DC  20005.  (202)  622-8662. 
(This  is  not  a  toll  free  number.) 

aUPPt^MBrrARV  MFOAMATION: 

L  Background 

As  part  of  a  national  strategy  to 
facilitate  revitalization  and  increase  the 
availability  of  credit  and  investment 
capital  in  distressed  communities,  the 
Community  Development  Banking  and 
Financial  Institutions  Act  of  1994  (Act) 
authorizes  a  portion  of  funds 
appropriated  to  the  Fund  to  be  made 
available  for  distribution  tluvugh  the 
BEA  Program.  The  BEA  Program  is 
largely  based  on  the  Elank  Enterprise  Act 
of  1991  although  Congress  significantly 
amended  the  program  to  bcilitate 
greater  coordination  with  other 
activities  of  the  Fund.  The  BEA  Program 
and  the  Community  Development 
Financial  Institutions  Program  (12  CFR 
part  1805)  are  intended  to  be 
complementary  initiatives  that  support 
a  wide  range  of  community 
development  activities  and  Cscilitate 
partnerships  between  traditional  lenders 
and  CDFIs.  This  NOFA  invites 
applications  from  insured  depository 
institutions  for  the  purpose  of 
promoting  community  development 
activities  and  revitalization. 

n.EUgibUity 

The  Act  specifies  that  eligible 
applicants  must  be  insured  depository 
iiutitutions  as  defined  in  12  U.S.C. 
1813(c)(2). 

m.  Designation  of  Diatreaaed 
Community 

In  accordance  with  1 2  CFR 
1806.200(d),  in  the  case  of  applicants 
carrying  out  Qualified  Activities 
requiring  the  designation  of  a  Distressed 
Community  (as  defined  in  12  CFR 
1806.103(r)).  the  Fund  will  provide 


prospective  Applicants  with  data  and 
other  information  to  help  identify  areas 
eligible  to  be  Distressed  Communities. 
Hm  Fund  is  requiring  all  applicants  to 
contact  the  BEA  Help  Desk  at  (202)  622- 
8662  to  obtain  such  necessary  data  and 
information. 

IV.  Deaignation  Factors 

The  revised  interim  rule  published 
separately  in  this  issue  of  the  Federal 
Sagisler  (12  CFR  part  1806)  describes 
the  process  for  selecting  applicants  to 
receive  assistance  and  for  determining 
award  amounts.  The  rating  and 
selection  process  will  give  priorify  to 
applicants  in  the  following  priority  of 
categories:  Eqiiify  Investments  in  CDFIs 
serving  Distressed  Communities,  Equity 
Investment  in  CDFIs  not  serving 
Distressed  Communities,  CDFI  Support 
Activities,  and  Development  and 
Services  Activities  (w  such  activities  are 
defined  in  the  revised  interim  rule). 
Assistance  amounts  will  be  calculated 
based  on  increases  in  Qualified 
Activities  that  occur  during  a  6-month 
Assessment  Period  in  excess  of 
activities  that  occurred  during  a  6-  ' 
month  Baseline  Period.  In  general, 
estimated  award  amounts  for  applicants 
nuiking  Equify  Investments  in  CDFIs 
will  be  equal  to  15  percent  of  the 
pro)ected  increase  in  such  activities.  An 
applicant  may  choose  to  accept  less 
than  the  maximum  amount  of  assistance 
in  order  to  increase  the  ranking  of  its 
application.  Estimated  award  amoimts 
for  CDFI  applicants  for  carrying  out 
CDFT  Support  Activities  will  be  equal  to 
33  percent  of  the  projected  increase  in 
such  activities.  Estimated  award 
amounts  for  non-CDFI  applicants  for 
carrying  out  CDFI  Support  Activities 
will  be  equal  to  11  percent  of  the 
projected  increase  in  such  activities. 
The  revised  interim  rule  establishes  the 
ranking  and  selection  process.  For  an 
applicant  pursuing  Development  and 
Siervice  Activities,  a  multi-step 
procedure  is  outiined  in  the  interim  rule 
that  will  be  used  to  calculate  the 
estimated  award  amoimt  In  general,  if 
an  applicant  is  a  CDFI,  such  estimated 
award  amount  will  be  equal  to  15 
percent  of  the  total  score  calculated  in 
the  multi-step  procediue.  If  an  applicant 
is  not  a  CDFI,  such  estimated  award 
amount  will  be  equal  to  5  percent  of  the 
total  score  calculated  in  the  multi-step 
procedure.  In  ranking  and  funding  such 
applicants  within  each  category,  the 
Fund  will  apply  criteria  contained  in 
the  revised  interim  rule.  The  Fund,  in 
its  sole  discretion,  may  adjust  the 
estimated  award  atnount  that  an 
applicant  may  receive  prior  to  the  end 
of  the  Assessment  Period.  The  Ftind 
may,  in  its  sole  discretion,  establish  any 
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limitations  on  the  maximum  amount 
that  may  be  awarded  to  an  applicant 
The  Fund  reserves  the  right  to  limit  the 
amount  of  an  awrard  to  any  Awardee  if 
deemed  appropriate. 

V.  Baseline  Period  and  AasessmsBl 
Period  Dates 

As  part  of  its  application,  an  applicant 
diall  report  the  Qualified  Activities  that 
it  actually  carried  out  during  a  6-month 
Baseline  Period.  Such  Baseline  Period 
will  begin  on  January  1. 1997,  and  end 


on  June  30, 1997.  An  applicant  shall 
also  project  the  Qualified  Activities  that 
it  expects  to  carry  out  during  a  6-month 
Assessment  Period.  Such  Assessment 
Period  will  begin  on  January  1,  1998. 
and  end  on  June  30. 1998.  Applicants 
selected  to  participate  in  the  Program 
during  the  Assessment  Period  will  be 
required  to  submit  to  the  Fund  a  Final 
Report  of  Qualified  Activities  actually 
carried  out  during  the  Assessment 
Period.  The  deadline  for  receipt  of  the 


Final  Report  is  6  p.m.  Eastern  Standard 
Time  on  July  31. 1998.  The  Fund  will 
evaluate  the  performance  of  applicants 
in  carrying  out  projected  activities  to 
detwmine  actual  award  rnnnimty 

Authority:  12  U.S.C  4703. 4703  note:  12 
U.S.C.  1834a;  12  CFR  part  1806. 
Mavioe  A.  loBH, 

Acting  Deputy  Dimctor,  Community 
Development  Financial  Instttuttons  Fiind. 
[PR  Doc  97-31451  Filed  12-4-07;  8:45  am) 
I  OOOK  4S1S-I»# 
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Department  of  Labor 

Employment  and  Training  Administration 

Bureau  of  Apprenticeship  and  Training 
Proposed  Procedure  and  Policy;  Request 
for  Comment;  Notice 


■tg-V.^.V.,-R^  '  ■  gJ' 


64452 


Federal  Registar  /  Vol.  62.  No.  234  /  Friday.  December  5.  1997  /  Notices 


DEPARTMENT  OF  LABOR 

Emptoyment  aiNl  Training 
Admlnlatration 

Bureau  of  ApprentioaaMp  and  Training 
Propoaad  Procedure  and  PoUqf ; 
f)ac|uaat  tor  ConHnent 

AQENCY:  Employment  and  Training 
Admixiistration.  Labor. 
action:  Notice  of  Proposed  Procedura 
for  Releasing  Identities  of  Program 
Sponsors;  Request  for  Comment 


In  October  1993.  both 
President  Qinton  and  Attorney  General 
Janet  Reno  asked  that  each  Federal 
department  and  agency  review  its 
commitment  to  the  Freedom  of 
Information  Act  (FOLA)  and  to  the 
principles  of  openness  in  Government 
Subsequently,  then  U.S.  Labor  Secretary 
Robert  B.  Reich  directed  this 
Department  to  ensure  commitment  with 
both  the  letter  and  spirit  of  the  FOLA.  In 
furtherance  of  those  goals,  the  Buieeu  of 
Apprenticeship  and  Training,  (BAT)  a 
bureau  within  the  Employment  and 
Training  Administration,  is  proposing  a 
procedure  and  policy  to  release  the 
identities  of  apprenticeship  program 
sponsors  registered  and  recognized  by 
the  BAT.  The  BAT  seeks  written 
comments  on  this  policy  and  procedure. 
DATES:  Written  comments  must  be 
received  by  February  3,  1998. 
ADOWgllH:  Send  written  comments  to 
Anthony  Swoope,  Director,  BAT,  ETA, 
U.S.  Department  of  Labor.  Room  N- 
4649,  200  Constitution  Avenue.  NW. 
Washington,  IX:  20210. 
FOR  FURTHER  MFORMATION  CONTACT: 
Marion  M.  Winters,  FOL\  Coordinator 
for  BAT,  Telephone:  (202)  219-5921 
(Ext.  118)  (this  is  not  a  toll-free  number). 
FAX  (202)  219-5011. 

aUPPLEMCNTARY  information: 

Background 

In  October  1993,  both  President 
Qinton  and  Attorney  General  Reno 
asked  eech  Federal  department's  agency 
to  review  its  commitment  to  the 
Freedom  of  Information  and  to  the 
principle  of  openness  in  government.  In 
accordance  with  this  directive,  the  BAT, 
a  component  of  the  Labor  Department, 
le-examined  its  disclosure  policies  to 
see  if  the  purposes  of  the  FOIA  could  be 
better  fostered.  The  Department  of  Labor 
is  fully  committed  to  these  directives.  In 
an  effort  to  implement  this 
Administration's  policy,  the 
Department's  BAT  wishes  to  clarify  its 
position  on  the  raleese  of  the  Csct  of  the 
aadstence  of  an  apprenticeship  program 
ae  well  as  the  identities  of  participating 
apprenticeahip  program  sflOnsors. 


The  BAT  administers  and  promotes 
this  nation's  apprenticeship  and 
training  programs.  Individuals  join  an 
apprenticeship  program  to  leem  the 
skills  the  program  has  to  offsr  as  well  as 
to  obtain  employment.  Apprenticeship 
is  a  relationship  between  an  employer 
and  an  employee  during  which  the 
employee,  or  apprentice,  leams  a  trade. 
The  training  lasts  a  specified  length  of 
time.  An  apprenticeanip  covers  all 
aspects  of  the  trade  and  includes  both 
on-the-iob  training  and  related 
instruction. 

Apprenticeahip  programs  are 
sponsored  and  operated  on  a  voluntary 
basis  by  employer,  employee 
associations,  or  partnership  between 
employers  and  labor  unions.  The 
sponsor  of  an  apprenticeship  program 
plans,  administers  and  pays  for  the 
program.  When  an  apprentice  is 
accepted  into  a  program,  he  or  she  and 
the  sponsor  sign  an  apprenticeahip 
agreement.  The  apprentice  agrees  to 
pierform  the  work  mithfully  and 
complete  the  related  study,  and  the 
sponsor  agrees  to  make  every  effort  to 
keep  the  apprentice  employed  and  to 
comply  with  the  standards  established 
for  the  program.  An  apprenticeship 
program  must  meet  certain  requirements 
set  down  by  BAT. 

BAT  regulations  require  that 
apprenticeship  programs  be  registered 
vdth  BAT  or  a  federally  approved  State 
Apprenticeship  Agency.  Registered    ' 
programs  must  meet  federally  approved 
standards  relating  to  job  duties,  related 
instruction,  wages,  and  safisty  and 
heelth  conditions.  Apprentices  who 
successfully  complete  registered 
programs  receive  certificates  of 
completion  from  the  U.S.  Department  of 
Labor  or  a  federally  approved  State 
Apprenticeship  Agency. 

Further  Background 

In  the  past,  when  BAT  received  FOIA 
requests  for  information  concerning 
apprenticeship  programs,  it  would 
noufy  the  appropriate  sponsor  and  seek 
his/her  views  regarding  the  effect 
disclosure  of  the  relevant  data  would 
have  on  their  competitive  business 
poeition.  This  procedure  was  IbUowed 
because  of  BAT's  understanding  of 
Executive  Order  12600  (29  CFR  70  et. 
seq;  29  CFR  70.26). 

executive  Order  12600.  issued  May 
30. 1989.  requires  Federal  Agencies  to 
notify  submitters  of  commercial 
information  (apprenticeship  program 
sponsors)  if  its  potential  release  could 
be  considered  sensitive  to  business 
interests.  In  its  effort  to  comply  with 
Executive  Order  12600,  BAT  refisned  all 
records  to  submitten  for  their  comments 
regarding  a  proposed  release  of  the 


information.  Regrettably,  this  included 
even  the  existence  of  an  apprenticeship 
profftun.  BAT  sought  views  of  sponsors 
on  whether  the  disclosure  of  the 
existence  of  a  registered  program  could 
be  harmful  to  its  proprietary  interests. 

Discussioa 

BAT  does  not  believe  the  relevant 
information  is  proprietary  to  the 
sponsor.  This  information  belongs  to  the 
government  as  well  as  to  the  sponsors 
and  apprentices.  It  has  been  BATs 
experience  that  when  we  have  contacted 
sponsors  and  sought  their  comments  on 
any  commercial  harm  they  would 
experience  by  the  publication  of  the  fact 
that  a  registered  program  exists,  the  vest 
majority  offered  no  objection.  There  is 
little  buis,  if  any,  for  supporting  a  claim 
of  negative  proprietary  impact  on 
sponsors  by  identifying  their 
participation  as  an  apprenticeship 
program  sponsor.  It  U  BAT's 
understanding  that  in  an  overwhelming 
number  (if  not  in  all)  State 
Apprenticeship  Council  (SAC)  states  the 
Cact  of  the  existence  of  apprenticeships 
programs  is  released  to  the  public. 
Requests  for  disclosure  are  honored 
whether  received  by  telephone,  FAX.  or 
mail. 

Gouchiafam 

Publication  of  the  apprenticeship 
program  sponsora  will  bring  many 
benefits.  It  would  stimulate  the 
establishment  of  more  apprenticeship 
programs.  It  will  encourage  students 
who  may  not  otherwise  investigate  other 
options  by  these  programs  sponsors  to 
learn  about  alternative  training 
programs  that  serve  as  an  important 
pathway  to  registered  apprenticeship.  A 
publication  of  BAT's  35.000  or  mora 
oiganizations  offering  apprenticeship 
training  would  be  a  welcome  addition 
on  the  shelves  of  thousands  of  libraries 
across  the  country.  Traditionally 
associated  with  the  skilled  trades, 
appranticeship  is  now  available  in  over 
800  occupations.  BAT  is  exploring 
identification  of  apprenticeship 
programs  that  it  has  registered  to  be 
publicized  on  its  WEB  page.  The 
adoption  of  this  procedure  is  in  keeping 
with  the  administration's  desire  for 
more  opeimeas  in  govenunent  operation 

to  FOIA  usen. 

* 
Request  fDr  CVimiiienlB 

Please  provide  us  with  your 
comments  regarding  the  policy  to 
raleese  the  identities  of  apprenticeship 
program  sponsors  registered  and 
recognized  by  the  BAT.  The  BAT  seeks 
written  comments  on  this  policy  and 
procedure.  In  particular,  we  welcome 
comments  from  the  apprenticeship 
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community  on  the  relationship,  if  any. 
to  their  business  interests  of  disclosure 
of  the  existence  of  a  registered 
apprenticeship  program. 

Signed  at  Washington.  D.C.  this  1st  day  of 
December  1997. 

Anthony  Swoope, 

Director,  Bureau  of  Apprenticeship  and 
Training.  Employment  dnd  Training 
Administration. 

(FR  Doc.  97-31861  Filed  12-4-97;  8:45  am] 
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FTA  Ftocai  Year  ItOt  ApportlonmentB. 
Allocflttone  end  Pro^ren  knocmetion 


Federal  Transit  Administration 
(FTA).  DOT. 
ACTION:  Notice. 

•UMMARV:  The  Department  of 
Transportation  (DOT)  and  Related 
Agencies  Appropriations  Act.  1998 
(Pub.  L.  105-66).  was  signed  into  law  by 
President  Clinton  on  October  27. 1907. 
Pending  furtiier  consideration  of  a 
multi-year  authorixation  next  Spring. 
Congress  has  passed  a  six-month 
extension  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA),  known  as  the  SurfKX 
Transporta^on  Extension  Act  of  1997. 
This  act,  signed  by  President  Clinton  on 
December  1.  1997,  provides  additional 
funding  authorizations  for  the  transit, 
highway,  and  highway  safety  programs 
for  the  period  October  1. 1997.  through 
March  31.  1998.  The  previous 
authorizations,  under  ISTEA.  were 
effective  through  September  30, 1997. 

Funding  for  the  Federal  Transit 
Administration  (FTA)  is  derived  from 
two  sources:  the  general  funds  of  the 
Treesury  and  motor  fuel  taxes  deposited 
into  the  Mass  Transit  Account  of  the 
Highway  Trust  Fund.  The  1996  DOT 
Appropriations  Act  provides 
$240,000,000  in  general  funds  for  the 
formula  programs  under  49  U.S.C. 
Sections  5307,  5311.  and  5310.  It  also 
provides  general  funds  in  the  amount  of 
$52,250,000  for  the  transit  planning  and 
research  programs  of  49  U.S.C.  Sections 
5303.  5313(b).  and  5311(b).  The  Surface 
Transportation  Extension  Act  of  1997 

iirovides  an  additional  $1,328,400,000 
or  formula  programs  in  the  form  of 
contract  authority  from  the  Mass  Transit 
Account  for  a  total  of  $1,568,400,000  for 
the  formula  programs. 

The  i^pitu  programs  are  funded 
exclusively  with  trust  funded  resources. 
The  SurCace  Transportation  Extension 
Act  of  1997  provides  $1,131,600,000  in 
new  contract  authority,  co  isisting  of 
$452,640,000  each  for  the  Fixed 
Guideway  Modernization  and  New 
Starts  categories  and  $226,320,000  for 
the  Bus  category.  The  obligational 
authority  for  New  Starts  when 
combined  with  $392,000,000  in 
unobligated  contract  authority  for  New 
Starts  remaining  under  ISTEA  exceeds 
the  obligation  limitation  in  the  1998 
DOT  Appropriations  Act  of 
$800,000,000.  Therefore,  this  notice 
contains  allocations  to  make 
$800,000,000  for  New  Starts  available 
for  obligation. 


This  Notice  contains  (1)  a  listing  of 
the  full  amount  of  the  fiscal  year  1998 
apportionments  and  allocations  for  the 
formula,  capital,  and  transit  planning 
and  research  programs,  including  bcith 
trust  funds  and  general  funds,  based  on 
the  1998  Appropriations  Act  and 
Federal  transit  laws;  and  (2)  a  listing  of 
apportionments  and  allocations  baMd 
on  the  fiscal  year  1998  available  funds 
for  the  Urbanized  Area  Formula 
Program,  the  Nonurbanized  Area 
Formula  Program,  the  Elderly  and 
Persons  with  Disabilities  Program,  the 
Rural  Transit  Assistance  Program,  the 
Capital  Program,  the  Metropolitan 
Planning  Program,  and  the  State 
Planning  and  Research  program,  in 
accordance  with  the  1998  DOT 
Appropriations  Act  and  the  Surface 
Tiansportation  Extension  Act  of  1997. 
Aa  soon  as  authorizing  legislaUon 
covering  the  remainder  of  the  fiscal 
year,  April  1. 1998.  through  September 
30, 1990.  has  been  enacted,  the  entire 
apportionment  will  be  made  available.  If 
the  reauthorization  act  affects  the 
distribution  of  funds  within  the 
programs.  FTA  will  republish  the 
apportionments  and  aUocations  in  their 
entirety,  taking  the  provisions  of  both 
the  1908  DOT  Appropriations  Act  and 
the  reeuthorization  act  into 
consideration.  In  any  case,  even  though 
the  Surface  Transportation  Extension 
Act  of  1997  provides  contract 
authorizations  for  the  period  October  1. 
1997.  through  March  31,  1998.  funding 
is  available  to  grantees  throughout  the 
typical  period  of  availability  for  each 
specific  program.  For  example. 
Urbenizad  Aree  Formula  Program 
funding  is  available  to  the  grantees  for 
fiscal  year  1908  plus  the  next  three 
years  through  fiscal  year  2001.  In  the 
interim,  grantees  are  able  to  ohligate  the 
fiscal  yeer  1998  available 
apportionments,  allocations,  and 
carryover  balances  renuuning  under  the 
various  FTA  formula  and  capital 
programs. 

Also  included  in  this  Notice  is  a 
listing  of  prior  year  unobligated 
earmarks  for  the  Section  5309  New 
Starts  and  Bus  Programs  as  in  previous 
year  notices.  In  addition,  the  FTA  policy 
regarding  pre-award  authority  to  inc\ir 
protect  costs,  as  well  as  other  pertinent 
program  Information,  is  Included. 
FOR  nWTNCfl  MFOmUTION  CONTACT:  The 
appropriate  FTA  Regional 
Administrator  for  grant-specific 
information  and  issues;  Patricia  Levine, 
Director,  Office  of  Resource 
Management  and  State  Programs.  (202) 
366-2053.  for  general  information  about 
the  Urbanized  Area  Formula  Program, 
the  Nonurbanized  Area  Formula 


Program,  the  Elderiy  and  Persons  with 
Disabilities  Program,  the  Rural  Transit 
Assistance  Program,  or  the  Capital 
Program;  or  Robert  Stout,  Director, 
Office  of  Planning  Operations,  (202) 
366-6385,  for  general  information 
concerning  the  Metropolitan  Planning 
Program  and  the  State  Planning  and 
Research  Program. 

SUPTLBefTARY  MFOHMATION: 
TABLE  OF  CXMTENTS 

L  BACKGROUND 

n.  OVERVIEW  OF  APPRCU>RIATIONS  FOR 
GRANT  PROGRAMS 
AGsnsral 

B.  Faads  Available  for  Obligation 
C  Profact  Management  Oversight 

m.  EXPANDED  DBFINrnON  OF  CAPITAL 
A  Prsvaotivs  Maintsnanos 
B.  Opsnting  Assistance  far  Urfaaniaed 
Araas  Lass  Than  2004)00  In  Population 

IV.  DEPARTMENTAL  INfriATIVES 
A  FTA  Home  Pags  on  tha  Intsmst 
B.  State  InCtastiucturs  Banks 

V.  SECTION  5307  URBANIZED  AREA 

FORMULA  PROGRAM 

A.  Total  Uibaniasd  Area  Fonnula 
AppoftieoBMBis 

B.  DaU  Used  for  Urbaniasd  Aim  Fonmila 
Appoitionmanta 

C  AdfustoMots  for  Eneigy  and  Operatii^ 

RtBcianci— 
D.  Uifaanixad  Aroa  Formula  Fiscal  Year 

leeS  AppoctionnMiits  to  Governors 
'  B.  Urfaaniaed  Area  Formula  Operating    . 

Assistance  Limitations 
F.  Statewide  Operatii^  Assistance 

Umitatioos 

C.  Designated  Transpoitstion  Management 
Anas 

H.  Urbanized  Area  Formula  Funds  Used 
far  Highway  Purposes 
VL  SECTION  sail  NONURBANIZED  AREA 
FORMULA  PROGRAM  AND  SECTION 
53n(b)  RURAL  TRANSIT  ASSISTANCE 
PROGRAM  (RTAP) 

A.  Nonuifaaniiad  Area  Formula  Program 

B.  Rural  Transit  Assistance  Program 
(RTAP) 

Vn.  SECTION  S310  ELDERLY  AND 
PERSONS  WITH  DISABILrnES 
PROOtAM 

Vm.  SURFACE  TRANSPORTATION 

PROGRAM  "FLEXIBLE"  FUNDS  USED 
FOR  TRANSIT  PURPOSES  (Title  23. 
U.S.C) 

A.  Transfer  Process 

B.  Matching  Share  for  Flexible  Funds 
C  Otlier  Funds  Transfened  to  FTA 

DC.  SECTION  5309  CAPITAL  PROGRAM 
A  Fixed  Guideway  Modernization 
B.  New  Starts 
CBus 

X.  UNTF  VALUES  OF  DATA  FC»  SECTKW 
S307  URBANIZED  AREA  FORMULA 
PROQIAM.  SECTION  5311 
NONURBANIZED  AREA  FORMULA 
PROGRAM.  AND  SECTION  5309  FIXED 
GUIDEWAY  MOCffiRNIZATION 
PROOtAM 

XL  ACTION  5303  METROPOLITAN 

PLANNING  PROGRAM  AND  SECTION 
5313(b)  STATE  PLANNING  AND 
RESEARCH  PRO(»AM 


Federal  RegistBr  /  Vol.  62.  No.  234  /  Friday,  December  5.  1997  /  Notices 


64457 


A  Metropolitan  Planning  Program 

B.  State  Planning  and  Research  Program 

C  Data  Used  for  Metropolitan  Planning 

Apportionments  and  State  Planning  and 

Research  Apportionments 

D.  FHWA  Metropolitan  Planning  Program 
and  State  Planning  and  Research 
Program 

E.  Loral  Match  Waiver  for  )ob  Access 
Planning  Activities 

F.  Planning  Emphasis  Areas 

G.  Federal  Planning  Certification  Reviews 
H.  Consolidated  Planning  Grant 

Xn.  PERIOD  OF  AVAILABILITY  OF  FUNDS 
Xm.  NOTICE  OF  PRE-AWARD  AUTHORITY 
TO  INCUR  PROJECT  COSTS 

A.  Background 

B.  Current  Covnage 
C  Conditions 

D.  Environmental.  Planning  and  Other 
Requirements 

XIV.  RAIL  FIXED  GUIDEWAY  SYSTEMS: 
STATE  SAFETY  OVERSK^IT  (49  CFR 
PART  659) 

XV.  ELECTRONIC  GRANT  MAKING  AND 
MANAGEMENT  INTHATIVES 

A  Background 

B.  Graphical  User  Interface 

C.  Fiscal  Year  1998  Emphasis 
XVL  1998  ANNUAL  LIST  OF 

CERTIFICATIONS  AND  ASSURANCES 
XVn.  QUARTERLY  APPROVAL  OF  GRANTS 
XVm.  GRANT  APPUCATION  PROCEDURES 
TABLES 

1.  FTA  FY  1998  APPROPRL\TIONS  AND 
FUNDS  AVAILABLE  FOR  GRANT 
PROGRAMS 

2.  FTA  FY  1998  SECTION  5307 
URBANIZED  AREA  FORMULA 
APP(»mONMENTS 

3.  FTA  FY  1998  SECTION  5311 

_.,    NONURBANIZED  AREA  FCMtMULA 
APPORTIONMENTS.  AND  SECTION 
5311(b)  RURAL  TRANSIT  ASSISTANCE 
PROGRAM  (RTAP)  ALLOCATIONS 

4.  FTA  FY  1998  Section  5310  elderly  and 
persons  with  disabilities  apportionments 

5.  FTA  FY  1998  sectuib  5309  fixed 
guideway  modernization  apportionments 

6.  FTA  FY  1998  section  5309  new  start 
aUocations 

6A.  FTA  prior  year  unobligated  section 
5309  new  start  allocations 

7.  FTA  .FY  1998  section  5309  bus 
allocations 

7A  FTA  prior  year  unobligated  section 
5309  BUS  aliocaUons 

8.  FTA  FY  1998  section  5303  metropolitan 
planning  apportionments  and  section 
5313(b)  state  planning  and  research 
apportioiunents 

9.  Unit  values  of  data— FTA  FY  1998 
formula  grant  apportionments 

LBaiJcgronnd 

Urbanized  Area  Formula  Program 
funds  are  apportioned  by  statutory 
formula  to  urbanized  areas  and  to  the 
Governors  to  provide  capit^.  operating 
and  planning  assistance  in  urbanized 
areas.  Nonurbanized  Area  Formula 
Program  funds  are  apportioned  by 
statutory  formula  to  the  Governors  for 
capital.  oi>«ating  and  administrative 
assistance  in  nonurbanized  areas.  The 


Elderly  and  Persons  with  Disabilities 
Program  funds  are  apportioned  by 
statutory  formula  to  the  Governors  to 
provide  capital  assistance  to 
organizations  providing  transportation 
service  for  the  elderly  and  persons  with 
disabilities.  Fixed  Guideway 
Modernization  funds  are  apportioned  by 
statutory  fonnula  to  specified  urbanized 
areas  for  capital  improvements  in  rail 
and  other  fixed  guidewajrs.  Fimds 
appropriated  for  the  Metropolitan 
Planning  Program  are  apportioned  by  a 
statutory  formula  to  the  Governors  for 
allocation  by  them  to  Metropolitan 
Planning  Organizations  (MPOs)  in 
urbanized  areas  or  portions  thereof. 
Appropriated  funds  for  the  State 
Planning  and  Research  Program  also  are 
apportioned  to  states  by  a  statutory 
formula.  New  Start  funds  identified  for 
specific  projects  in  the  1998  DOT 
Appropriations  Act  and  Bus  fund 
allocations  in  the  accompanying 
Conference  Report  are  also  included  in 
this  Notice. 

n.  Overview  of  Appropiiations  fiar 
Grant  Programs 

A.  General 

In  fiscal  year  1998,  the  appropriation 
and  obligation  limitation  for  the 
Urbanized  Area  Formula  Program  and 
the  Nonurbanized  Area  Formula 
Program  is  $2,437,780,611.  Of  this 
amount.  94.50  percent  ($2,303,702,677) 
would  be  available  to  the  Urbanized 
Area  Formula  Program,  and  5.50  percent 
($134,077,934)  would  be  available  to  the 
Nonurbanized  Area  Formula  Program. 
The  other  program  appropiiations 
contained  in  this  Notice  are  as  follows: 
$4,500,000  for  the  Rural  Transit 
Assistance  Program  (RTAP); 
$62,219,389  for  the  Elderly  and  Persons 
with  Disabilities  Program;  $39,500,000 
for  the  Metropolitan  Plaiming  Pro-am; 
$8,250,000  for  the  State  Planning  and 
Research  Prtwram;  and  $2,000,000,000 
in  obligation  limitation  for  the  Capital 
Program.  Of  the  Capital  Program 
amoimt,  $800,000,000  is  for  Fixed 
Guideway  Modernization,  $800,000,000 
is  for  New  Starts,  and  $400,000,000  is 
for  Bus. 

Table  1  displays  the  amounts  of 
obligation  limitation  and  appropriations 
for  these  programs,  including 
adjustments  and  final  apportionment 
and  allocation  amounts.  Also  included 
is  a  listing  of  amounts  for  the  formula 
and  cq>ital  programs  based  on  the  fiscal 
year  1998  available  funds.  The 
following  text  provides  a  narrative 
explanation  for  the  funding  levels  and 
other  footers  affecting  these 
^portionments  and  allocations. 


B.  Funds  Available  for  Obligation 

Because  the  Surfiace  Traiuportation 
Extension  Act  of  1997  only  provides 
contract  authority  through  March  31, 
1998.  FTA  is  publishing  both  (1)  the 
apportionment  and  allocation  tables  that 
contain  the  full  program  levels  in  the 
DOT  Appropriations  Act  for  fiscal  year 
1998;  and  (2)  the  apportionments  and 
allocations  based  on  the  fiscal  year  1998 
available  funds  for  the  various 
programs.  The  colimm  tided  "FY  1998 
Apportioiunent"  includes  both  trust 
fimds  (contract  authority)  and  general 
funds,  and  does  not  represent  the 
amount  that  is  actually  available  for 
obligation  at  this  time.  Rather,  it  reflects 
the  total  dollar  amount  of  obligation 
limitation  and  appropriations  in  the 
1998  DOT  Appropriations  Act.  once  a 
full  3rear  contract  authority  is  made 
available.  Only  funds  shown  in  ihe 
column  tided  "FY  1998  Available 
Apportionment."  may  be  obligated 
pending  further  reaudiorizing 
legislation. 

C.  Project  Management  Oversight 

49  U.S.C.  Section  5327  allows  die 
Secretary  of  Transportation  to  use  not 
more  than  one-half  of  one  percent  of  the 
funds  made  available  under  the  Capital 
Program;  the  Urbanized  Area  Formida 
Program,  the  Nonurtianized  Area 
Formula  Program;  the  National  Coital 
Transportation  Act,  as  amended;  and  an 
additional  one-quarter  of  one  percent  of 
Capital  Program  funds  to  contract  with 
any  person  to  oversee  the  construction 
of  any  major  project  under  these 
statutory  programs  and  to  conduct 
safety,  procurement,  management  and 
financial  reviews  and  audits. 

The  1998  DOT  Appropriations  Act 
states  "That  none  of  the  funds  in  this 
Act  shall  be  available  for  the  execution 
of  contracts  imder  section  5327(c)  of 
tide  49,  United  States  Code,  in  an 
aggregate  amoimt  that  exceeds 
$15,000,000."  Accordingly,  the  Project 
Management  Oversight  (PMO)  amoimt 
takes  into  account  both  the  1998  DOT 
Appropriations  Act  and  Federal  transit 
laws.  The  obligation  limitation  and 
appropriations  for  the  Sections  5307. 
5311.  and  5309  Prt^rams.  and  the 
National  Capital  Transportation  Act.  as 
amended,  total  $4,637,780,611.  The 
higher  amount  as  authorized  under 
Federal  transit  laws  was  reduced  to  the 
$15,000,000  required  by  the  1998  DOT 
Appropriations  Act  by  taking  a  pro  rata 
reduction  across  all  categories  of  the 
four  programs.  Therefore.  .32343056  of 
one  percent  of  the  funds  appropriated 
within  the  obligation  limitaUon  and 
appropriation  for  the  Urbanized  Area 
Formula  Program;  the  Nonurbanized 
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An*  PoimuJ*  Program;  the  Capital 
Program;  and  the  National  Capital 
Transportation  Act,  as  amended,  for 
fiscal  year  1998.  have  been  reserved  for 
these  purposes  before  apportionment  of 
the  funds. 

m.  Expanded  Definition  of  Capital 

A.  Preventive  Maintenance 

Effective  for  fiscal  year  1998, 
preventive  maintenance  will  be  eligible 
for  Federal  assistance  as  a  capital 
expense  with  a  Federal/local  share  ratio 
of  80/20  in  the  FTA  formula  programs. 
Thus  preventive  maintenance  is  an 
eligible  capital  cost  under  the  Section 
5307  Urbanized  Area  Formula  Program; 
the  Section  5310  Elderly  and  Persons 
with  Disabilitiea  Program;  and  the 
Section  5311  Nonurbanized  Area 
Formula  Program.  This  provision  does 
not  apply  to  the  Section  5309  Capital 
Program.  This  change  implements 
Section  316  of  the  1998  DOT 
Appropriations  Act,  in  which  Congress 
amended  the  definition  of  an  eligible 
capital  project  under  the  FTA  formula 
programs  to  add  preventive    ■ 
maintenance. 

Since  the  DOT  Appropriations  Act 
covers  only  Federal  fiscal  year  1998, 
this  new  policy  applies  only  to  funds 
within  the  obligation  limitation  and 
appropriation  in  the  DOT 
Appropriations  Act  for  fiscal  year  1998. 
It  does  not  apply  to  carryover  funds 
apportioned  in  previous  years. 

Preventive  maintenance  costs  for 
fiscal  year  1998  are  defined  as  all 
maintenance  costs.  For  general  guidance 
as  to  the  definition  of  eligible 
maintenance  costs,  the  grantee  should 
refer  to  the  definition  of  maintenance  in 
the  most  recent  National  Transit 
Database  (NTD)  reporting  manual. 
During  fiscal  year  1998  a  grantee  may 
continue  to  request  assistance  for  capital 
expenses  under  the  FTA  policies 
governing  associated  capital 
maintenance  items  (spare  parts), 
maintenance  of  vehicles  leased  under 
contract,  and  vehicle  overhauls:  or  a 
grantee  may  chooee  to  captura  all 
maintenance  under  preventive 
maintenance,  and  also  may  continue  to 
request  operating  assistance  within  the 
grantee's  operating  assistance  limitation 
at  the  50/50  match  share.  However,  a 
grantee  may  not  count  the  same  coats 
twice.  Preventive  maintenance  costs 
eligible  for  FTA  capital  assistance  from 
fiscal  yecu'  1998  appropriations  are  those 
costs  incurred  by  a  grantee  within  a 
local  fiscal  year  ending  during  calendar 
1997.  or  thereafter.  If  a  grantee 
purcbaaaa  service  instead  of  operating 
servica  directly,  and  maintenance  is 
included  in  the  contract  for  that 


purchased  service,  then  the  grantee  may 
apply  for  capital  assistance  under 
preventive  maintenance  for  the  actual 
maintenance  coats  of  the  purchased 
service. 

For  accounting  purposes,  the  grantee 
is  cautioned  not  to  confuse  the  bet  that 
an  item  generally  considered  to  be  an 
o{>erating  expense  is  now  eligible  for 
FTA  capital  assistance.  Generally 
accepted  accounting  principles  and  the 
grantee's  accounting  system  determine 
those  costs  that  are  to  be  accounted  for 
as  operating  costs.  The  National  Transit 
Database  Reporting  System  (NTD) 
follows  generally  accepted  accounting 
principles,  and  so  a  grantee  reporting  to 
the  NTD  must  report  the  operating  costs 
the  grantee  has  incurred  as  operating 
regardless  of  ^ant  eligibility  as  capital. 
Nevertheless,  under  provisions  of  the 
fiscal  year  1998  Appropriations  Act. 
some  of  those  operating  costs,  while 
continuing  to  be  accounted  for  as 
operating  costs  in  the  grantee's 
accounting  records,  an  now  eligible  for 
FTA  capihil  assistance, 

B.  Operating  Assistance  for  Urbanized 
Areas  Leas  Than  200.0O0  in  Population 

Section  316  of  the  1998  DOT 
Appropriations  Act  further  amended  the 
definition  of  a  capital  project  to  include 
"financing  the  operating  coats  of 
equipment  and  facilities  used  in  mass 
transportation  in  urbanized  areas  with  a 
population  of  leas  than  200.000". 

A  grantee  in  an  urbanized  area  of  less 
than  200.000  in  population  may  elect  to 
employ  this  amended  definition  of 
capital  and  reauest  80  percent  Federal 
assistance  for  funding  net  operating 
expenses,  or  the  grantee  may  choose  to 
use  the  fiscal  year  1998  operating 
assistance  limitations  published  in  this 
notice  and  apply  for  operating 
assistance  at  the  50  percent  Federal 
share.  If  operating  expenses  are  applied 
for  as  capital  costs,  the  operating 
assistance  limitation  does  not  apply. 
The  net  operating  expenses  eli^ble  for 
capital  fonding  under  the  amended 
definition  of  capital  will  be  determined 
according  to  guidance  in  FTA  Circular 
9030.1B,  Appendix  D.  As  for  preventive 
maintenance,  only  fiscal  year  1998 
funds  may  be  used  for  operating 
assistance  as  a  capital  coat 

IV.  Dapaitmental  InitiatlTas 

A.  FTA  Home  Page  on  the  Internet 

FTA  provides  extended  customer 
service  by  malung  available  transit 
information  on  the  FTA  Home  Page  web 
site,  including  this  Apportionment 
Notice.  Also  posted  on  the  web  site  are 
FTA  program  circulan:  C9030.1B, 
Urbanized  Area  Formula  Program:  Grant 


Application  Instructions,  dated  October 
10, 1996;  C9040.1D,  Nonurbanized  Aree 
Formula  Program  Guidance  and  Grant 
Application  Instructions,  dated  May  8. 
1997;  C9070.1D,  Elderly  and  Persons 
with  Disabilities  Program  Guidance  and 
Application  Instructions,  dated  October 
22. 1997;  C9300.1.  Capital  Program: 
Grant  Application  Instructions,  dated 
September  29, 1995;  4220.1D.  Third 
Party  Contracting  Requirements,  dated 
April  15, 1996;  C5010.1B,  Grant 
Management  Guidelines,  dated 
September  7, 1995;  and  C8100.1B. 
Program  Guidance  and  Application 
Instructions  for  Metropolitan  Planning 
Program  Grants,  dated  October  25, 1996. 
The  fiscal  year  1998  Annual  List  of 
Certifications  and  Assurances  is  also 
posted  on  the  FTA  web  site.  Other 
documents  on  the  FTA  web  site  of 
particular  interest  to  public  transit 
providen  and  usera  include  the  1996 
Statistical  Summaries  of  FTA  Grant 
Assistance  Programs,  and  the  National 
Transit  Database  Profiles. 

The  FTA  Home  Page  may  be  accessed 
at:  http://www.fta.dotgov.  FTA 
circulars  and  other  guidance  are  at 
http7/www.fta.dotgov/program. 

Grantees  should  oieck  our  web  sita 
frequently  to  keep  up  to  date  on  new 
postings. 

B.  State  Infrastructure  Banks 

The  SUte  Infrastructure  Bank  (SIB) 
pilot  program  was  authorized  in  the 
National  Highway  System  Designation' 
Act  of  1995.  It  aliowrs  the  creation  of 
state-level  institutions  that  can  uae 
Federal  Midway  Administration 
(FHWA)  and  FTA  funds  to  make  loans 
and  loan  guarantees  (and  other  forms  of 
credit  enhancement)  to  transit  and 
highway  proiects.  The  SIBs  may  earn 
interest  on  deposits  of  Federal  funds, 
and  they  may  charge  below-mariwt 
interest  rates  on  long-term  loans. 

In  1996.  ten  (10)  states  were 
designated  to  establish  SIBs.  On  June 
19. 1997,  an  additional  29  states  were 
designated  to  participate  in  the  SIB  Pilot 
Program.  The  Secretary  of 
Transportation  has  awarded 
$150,000,000  in  capitalization  funding 
to  these  29  designated  states. 

V.  Section  S307  UrlianizMl  Area 
Fonnnla  Program 

A.  Total  Urbanized  Area  Fortmila 
Apportionments 

In  addition  to  the  appropriated  fiscal 
year  1998  Urbanized  AJea  Formula 
funds  of  $2,303,702,677.  the 
apportionment  alao  includes  $7,162,381 
in  deobligated  funds  which  have 
become  available  for  reapportionment 
for  the  Urbanized  Area  Formula 
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Program  as  provided  by  49  U.S.C 
5336(1). 

Table  2  displays  the  amount 
apportioned  tor  the  Urbanised  Area 
Formula  Program.  After  the  .32343056 
of  one  percent  for  PMO  is  reserved 
($7,450,879),  the  amount  appropriated 
for  this  program  is  $2,296,251,798.  The 
funds  to  be  reapportioned,  described  in 
the  previous  paragraph,  have  then  been 
added.  Thus,  the  total  amount 
apportioned  for  this  program  is 
$2,303,414,179. 

"Table  2  also  shows  by  urbanized  area 
and  state  the  amount  of  funds  which  are 
currently  available.  The  total  of 
$1,444,234,826  includes  $1,441,735,458 
in  fiscal  year  1998  trust  funded  contract 
authority  and  general  fund 
appropriation,  $7,162,381  in 
deobligated  funds  from  previous  yean 
which  have  become  available  for 
reapportionment,  minus  $4,663,013  for 
PMO.  The  available  operating  assistance 
limitation  in  the  amount  of 
$150,000,000  is  also  shown  on  Table  2. 

B.  Data  Used  for  Urbanized  Area    . 
Formula  Apportionments 

Data  from  the  1996  NTD  (49  U.S.C 
5335)  Report  Year  submitted  in  late 
1996  and  early  1997  have  been  used  to 
calculate  the  fiscal  year  1998  Urbanized 
Area  Formula  apportionments  for 
urbanized  areas  200,000  in  population 
and  over.  The  population  and 
population  density  figures  used  in 
calculating  the  Urbanized  Area  Formula 
are  &t>m  the  1990  Census. 

C.  Adjustments  for  Energy  and 
Operating  Efficiencies 

49  U.S.C.  5336(b)(2)(E)  provides  that, 
if  a  recipient  of  Urbanized  Area  Formula 
Program  funds  demonstrates  to  the 
satisfaction  of  the  Secretary  that  energy 
or  operating  efficiencies  would  be 
achieved -by  actions  that  reduce  revenue 
vehicle  miles  but  provide  the  same 
frequency  of  revenue  service  to  the  same 
number  of  riders,  the  recipient's  -^    . 
apportionment  under  49  U.S.C.  '      • ' 
5336(b)(2)(A)(i)  shall  not  be  reduced  as 
a  result  of  such  actions.  One  recipient 
has  submitted  data  acceptable  to  FTA  in 
accordance  with  this  provision. 
Accordingly,  the  revenue  vehicle  miles 
used  in  the  Urbanized  Area  Formula 
database  to  calculate  the  fiscal  year  1998 
Urbanized  Area  Formula  apportionment 
reflect  the  amount  the  Recipient  would 
have  received  without  the  reductions  in 
mileage. 

D.  Urbanized  Area  Formula  Fiscal  Year 
1998  Apportionments  to  Governors 

The  total  Urbanized  Area  Formula 
apportioiunent  to.  the  Governor  for  use 
in  areas  under  200,000  in  population  for 


each  state  is  shown  on  Table  2.  Table  2 
also  contains  the  total  apportionment 
amount  attributable  to  each  of  the 
urbanized  areas  within  the  state.  The 
Governor  may  determine  the  allocation 
of  funds  among  the  urbanized  areas 
under  200,000  in  population  with  one 
exception.  As  furuier  discussed  below 
in  Section  G,  funds  attributed  to  an 
urbanized  area  under  200.000  in 
populatioh.  located  within  the  planning 
boundaries  of  a  transportation 
management  area,  must  be  obligated  in 
that  area. 

E.  Urbanized  Area  Formula  Operating 
Assistance  Limitations 

The  fiscal  year  1998  limitations  on  the 
amount  of  Urbanized  Area  Formula 
fimds  that  may  be  used  for  operating 
assistance  are  shown  on  Table  2  with 
the  fiscal  year  1998  apportionment 

The  operating  assistance  limitations 
for  all  urbanized  areas  have  been 
adjusted  by  49  U.S.C.  5336(d)(2)  to 
reflect  the  increase  in  the  Consumer 
Price  Index  (CPI)  for  all  urban 
•consumers  during  the  most  recent 
calendar  years.  TTie  CPI  Detailed  Report, 
December  1996,  published  by  the 
Department  of  Labor  (DOL),  establishes 
that  the  calendar  year  1996  CPI  increase 
for  all  urban  consimiers  is  3.3  percent. 
This  increase  was  applied  against  the 
base  operating  assistance  limitation 
calculated  in  accordance  with  49  U.S.C. 
5336(d)(2). 

These  adjustmeifts  result  in  an  overall 
national  fiscal  year  1998  audlorized 
operating  assistance  limitation  level  of 
$1,178,642,366.  However,  the  1998  DOT 
Appropriations  Act  limits  the 
nationwide  availability  for  operating 
assistance  to  a  maximum  of 
$150,000,000.  Further,  it  maintains  the 
level  of  transit  operating  assistance  to   ' 
urbanized  areas  of  less  than  200,000  in 
population  at  75  percent  of  the  amount 
of  operating  assistance  such  areas 
received  in  fiscal  year  1995. 
Accordingly,  the  operating  assistance 
limitation  published  in  this  Notice  takes 
into  accoimt  both  the  1998  DOT 
Appropriations  Act  and  Federal  transit 
laws.  'Therefore,  the  higher  operating 
assistance  limitation  as  authorized 
under  Federal  transit  laws 
($1,178,642,366)  was  reduced  to  the 
$150,000,000  required  by  the  1998  DOT 
Appropriations  Act  by  taking  a  pro  rata 
reduction  across  all  categories  of 
grantees.  Further,  the  operating 
assistance  limitation  to  urbanized  areas 
less  than  200,000  in  population  was 
adjusted  to  $92,949,803  or  75  percent  of 
the  amount  of  their  fiscal  year  1995 
level  of  $123,933,070. 

The  operating  assistance  limitation  of 
$85,791  for  Flagstaff,  Arizona  (a  newly 


designated  urbanized  area  under 
200,000  in  fiscal  year  1096).  %ras  then . 
added  to  the  amount  of  the  fiscal  year 
1995  level,  thereby  increasing  the  fiscal 
year  1998  level  for  these  areas  to 
$93,035,594.  "The  remaining  $56,964,406 
of  the  $150,000,000  was  prorated  to 
urbanized  areas  above  200,000  in 
population,  as  authorized  by  the  1998 
DOT  Appropriations  Act. 

Consistent  with  the  1998  Conference 
Report,  the  Secretary  hereby  directs 
each  area  of  1,000,000  or  more  in 
population  to  give  priority 
consideration  to  the  impact  of 
reductions  in  operating  assistance  on 
smaller  transit  authorities  operating 
within  the  area,  and  to  consider  the 
needs  and  resources  of  such  transit 
authorities  when  the  limitation  is 
distributed  among  all  transit  authorities 
operating  in  the  area. 

F.  Statemde  Operating  Assistance 
Limitations 

49  U.S.C  5307(f)  specifies  that  in  any 
case  in  which  a  statewide  agency  or 
instrumentality  is  responsible  under 
state  laws  for  &e  financing, 
construction  and  operation,  directly,  by 
lease,  contract  or  otherwise,  of  public 
transportation  services,  and  when  such 
statewide  agency  or  instrumentality  is 
the  designated  recipient  of  FTA  funds, 
and  when  the  statewide  agency  or 
instrumentality  provides  service  among 
two  or  more  urbanized  areas,  the 
statewide  agency  or  instrumentality 
shall  be  allowed  to  apply  for  operating 
assistance  up  to  the  combined  total 
permissible  amount  of  all  urbanized 
areas  in  which  it  provides  service, 
regardless  of  whether  the  amoimt  for 
any  particular  urbanized  area  is 
exceeded.  However,  the  amount  of 
operating  assistance  provided  for 
another  state  or  local  transportation 
agency  within  the  affected  urbanized 
areas  may  not  be  reduced. 

G.  Designated  Transportation  , 
Management  Areas 

All  urbanized  areas  over  200.000  m 
population  have  been  designated  as 
transportation  management  areas 
(TMAs),  in  accordance  with  49  U.S.C 
Section  5305.  These  designations  were 
formally  made  in  a  Federal  R;^ist8r 
notice  dated  May  18, 1992  (57  PR 
21160),  signed  by  the  Federal  Highway 
Administrator  and  the  Federal  Transit 
Administrator.  Additional  areas  may  be 
designated  as  IMAs  upon  the  request  of 
the  Governor  and  the  MPO  designated 
for  such  area  or  the  affected  local 
o£5cials.  As  of  October  1, 1997,  two 
additional  TMAs  have  been  formally 
designated:  Petersburg,  Virginia, 
comprised  solely  of  the  Petersburg, 


84460 
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Vlisinia,  urbanized  azee:  and  Santa 
Baibara,  Santa  Maria,  and  Lompoc. 
California,  which  were  combined  and 
daiignated  as  one  TMA. 

Guidance  for  setting  the  boundaries  of 
TMAs  is  contained  in  the  )oint 

transportation  planning  regulations 

codified  at  23  CFR  part  450  and  49  CFR 
part  613.  In  some  cases,  the  TMA 
boundaries,  which  have  been 
established  by  the  MPO  for  the 
designated  TMA.  also  include  one  or 
more  urbanized  areas  with  less  than 
200,000  in  population.  Where  this 
situation  exists,  the  discretion  of  the 
Governor  to  allocate  Urbanized  Area 
Formula  program  "Governor's 
Apportionment"  funds  for  urbanized 
areas  with  leas  than  200.000  in 
population  is  restricted. 


As  required  by  49  U.S.C  5307(aM2),  a 
iecipient(s)  must  be  designated  to 
dispense  the  Uri>anized  Area  Formula 
funds  attributable  to  TMAs.  Those 
urbanized  areas  that  do  not  already  have 
a  designated  recipient  must  name  one 
and  notify  the  appropriate  FTA  regional 
ofiBce  of  die  designation.  This  would 
include  those  urbanized  areas  with  less 
than  200.000  in  p«]pulation  tlu|t  may 
receive  TMA  designation 
independenUy,  or  thoae  with  leas  than 
200,000  in  population  which  are 
currentiy  included  within  the 
boundaries  of  a  larger  designated  TMA. 
In  both  cases,  the  Governor  would  only 
have  discretion  to  allocata  Governor's 
Appwtionment  funds  attributable  to 
areas  which  are  outside  of  designated 
TMA  boundariea.  In  order  for  the  FTA 


and  Governors  to  know  iwdtich  * 

urbanized  areas  under  200,000  in 
population  are  included  within  the 
boundaries  of  an  existing  TMA,  and  so 
that  they  can  be  identified  In  future 
Federal  teglalei  notices,  each  MPO 
whose  TMA  planning  boundaries 
include  these  smaller  urbanized  arees  is 
asked  to  identify  such  areas  to  the  FTA. 
This  notification  should  be  made  in 
writing  to  the  Associate  Administrator 
for  Program  Management,  Federal 
Transit  Administration,  400  Seventh 
Street,  SW.  Washington,  DC  20590,  no 
later  than  July  1  of  each  fiscal  year.  To 
date.  FTA  has  been  notified  of  the 
following  urbanized  areas  with  less  than 
200.000  in  population  that  are  included 
within  the  planning  botindaries  of 
designated  TMAs: 


DeaignaladTMA 

Sniel  ufbwiiied  wee  included  h  TMA  boundwias 

ft^-'  ■■  um^KvA 

Vmapota.  Maryland 

min  roTt  Worth.  Te«e» — 

Houalon,  TeKaa ,.... .    

OtWKtO  RofMa                   ,.,.                        , , r, 

Damon,  Tana. 
LewtsvWe,  Texaa. 
Qalvealon.  Taaaa. 

Kiwimmte'  RofMa 

WiMiJalpW.  PannayWw^e ..     

rHMUUTgn,  rvnnsyvwwB  .*....— .■.»*«.*«.**..*».>*.-***.**..^»*>«***— *».♦****.**.«*.*»***..■■ 

SeaMe.  WasNnolDn ., 

WasNnglon.  DC-MO-VA 

8taube(w«e-WaMon.  OH-WV-PA  (PA  portion). 
Breiwarton.  WaaWngton. 
Redartak.  Itarylwid  (MO  portkm). 

H.  Urbantud  Ana  Poanuia  Fuadt  Uaad 
for  Highway  Purpotet 

Urbanized  Aree  Formula  funds 
apportioned  to  a  TMA,  except  for  thoae 
amounts  which  can  be  used  tor  the 
pajrment  of  operating  expenses,  are  also 
available  for  highway  projects  if  the 
following  three  conditions  are  met:  (1) 
Such  use  must  be  approved  by  the  MPO 
after  appropriate  notice  and  opportunity 
for  conuaneot  and  appeal  are  provided  to 
affected  transit  ptoviden;  (2)  in  the 
determination  of  the  Secretary,  such 
funds  are  not  needed  for  investments 
required  by  the  Americans  with ' 
Disabilities  Act  of  1990  (ADA);  and  (3) 
funds  may  be  available  for  highway 
proiects  under  tiUe  23,  U.S.C.  only  if 
funds  used  hx  the  state  or  local  share  of 
such  highway  proiects  are  eligible  to 
fund  either  hi^way  or  transit  projects. 

Urbanized  Area  Formula  funds  which 
are  designated  for  hi^way  projects  will 
be  transfarred  to  and  administered  by 
the  Federal  Highway  Administration 
Q'HWA).  The  MPO  should  notify  FTA 
of  its  intent  to  program  FTA  funds  for 
highway  purpoaea. 


VL 


9911 


Ana 

S311(h) 


EaralT^aHil 
CITAFI 

A.  Nonuibaniwed  Ana  Poanuh 
PtogFatn 

The  fiscal  year  1908  Monurbaniaed 
Aree  Fonniila  apportionments  to  the 
stales  totaling  $134,819,045  are 
displayed  in  Table  3.  Of  the 
$134,077,934  appropriated,  .32343056 
of  one  percent  ($433,649)  was  reserved 
fior  PMO.  In  addition  to  the  current 
appropriation  and  obligation  UmitaHnn^ 
the  funds  available  for  apportionment 
include  $1,174,760  in  deobligated  funds 
from  fiscal  years  prior  to  1996. 

Table  3  also  shows  a  state-by-atate 
apportionment  of  the  amount  of  funds 
which  are  currentiy  available.  The  total 
of  $84,813,897  includes  $83,910,529  in 
fiscal  year  1996  trust  funded  contract 
authority  and  general  fund 
appropriation,  $1,174,760  in  prigr  yeer 
carryover  available  to  be  reappdrtioiMd. 
minus  $271,392  for  PMO. 

The  population  figures  used  in 
calculating  theae  apportionments  aie 
from  the  1990  Census. 

The  Noiuirbanized  Formula  Program 
providea  capital,  operating  and 
administrative  assistance  for  anas  leas 


than  50.000  in  population.  Each  state 
must  spend  no  less  than  15  percent  of 
its  fiscal  year  1996  Nonurbaidaad  Area 
Pormula  apportionment  for  the 
development  and  support  of  intercity 
bus  transportatfon,  uideaa  the  Governor 
oertifiae  to  the  Secretary  that  the 
intercity  bus  service  needs  of  the  state 
are  being  adequately  met.  Fiscal  jreer 
1996  Nfmurfautized  Area  Formula  gnnt 
appUcatioiM  must  reflect  this  level  of 
programming  for  intercity  bus  er 
include  a  certification  from  the 
Governor. 

B.  Rural  TnutMit  AMn$tance  Program 
(ETAP) 

the  fiscal  year  1998  RTAP  allocations 
to  the  statea  totaling  $4,678,778  are  also 
displayed  on  Table  3.  This  amount 
indudea  $4,500,000  in  fiscal  year  1998 
appropriated  funds,  and  $178,778  in 
prior  year  deobligated  funds,  which 
have  become  available  far  reallocation 
for  this  program. 

Table  3  alao  shows  a  state-by-state 
allocation  of  RTAP  funds.  RTAP  is 
totally  general  funded  in  fiscal  jrear 
1998;  therefore,  the  entire  appropriated 
amount  of  $4,500,000  is  currently 
available  plus  $178,778  in 
reapportioned  fuiads. 
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The  funds  are  allocated  to  the  states 
to  undertake  research,  training, 
technical  assistance,  and  other  support 
services  to  meet  the  needs  of  transit 
operators  in  nonurtwnized  areas.  These 
funds  are  to  be  used  in  conjunction  with 
the  states'  administration  of  the 
Nonuibanized  Area  Formula  Program. 

Vn.  Section  5310  Elderly  and  Persons 
With  Disabilities  Program 

A  total  of  $62,221,661  is  apportioned 
to  the  states  for  fiscal  year  1998  for  the 
Elderly  and  Persons  with  Disabilities 
Program.  In  addition  to  the  fiscal  year 
1998  appropriation  of  $62,219,389.  the 
fiscal  year  1998  apportionment  also 
includes  $2,272  in  prior  year  , 

unobligated  funds  which  have  become 
available  for  reapportionment  for  the 
Elderly  and  Persons  with  Disabilities 
Program.  Table  4  shows  each  state's 
apportionment. 

Table  4  also  shows  a  state-by-state 
allocation  of  the  amount  of  funds  which 
are  currentiy  available.  The  total  of 
$42,756,285  includes  $42,754,013  in     '* 
fiscal  year  1998  trust  fiinded  contract 
authority  and  general  fund 
appropriation,  and  $2,272  in 
reapportioned  funds. 

The  formula  for  apportioning  these 
fonds  uses  1990  Census  population  data 
for  persons  aged  65  and  over  and  for 
persons  with  disabilities. 

The  funds  provide  capital  assistance 
for  transportation  for  elderly  persons 
and  persons  with  disabilities.  Eligible 
capital  expenses  may  include,  at  the 
option  of  the  recipient,  the  acquisition 
of  transportation  services  by  a  contract, 
lease,  or  other  arrangement 

While  the  assistance  is  intended 
primarily  for  private  non-profit 
organizations,  public  bodies  that 
coordinate  services  for  the  elderly  and 
persons  with  disabilities,  or  any  public 
body  that  certifies  to  the  state  that  non- 
profit organizations  in  the  area  are  not 
readily  available  to  carry  out  the  service, 
may  receive  these  funds. 

These  funds  may  be  transferred  by  the 
Governor  to  supplement  the  Urbanized 
Area  Formula  or  Nonurbanized  Area 
Formula  capital  funds  during  the  last  90 
days  of  the  fiscal  year. 

Vm.  Sorfaoe  Transportation  Program 
"Flexible"  Funds  Used  for  Transit 
Purpoaea  (Title  23.  U.S.C) 

A.  Transfer  Process 

"Flexible"  DOT  funds,  such  as 
Surfiace  Transportation  Program  (STP) 
funds.  Congestion  Mitigation  and  Air 
Quality  {CMAQ)  funds,  or  others,  which 
are  designated  for  use  in  transit  projects, 
are  transfierred  from  the  FHWA  to  FTA 
after  which  FTA  approves  the  project 


and  awards  a  grant  Flexible  funds 
designated  for  transit  projects  must 
result  from  the  metropolitan  and  state 
planning  and  programming  process,  and 
must  be  included  in  an  approved  State 
Transportation  Improvement  Program 
(STIP)  before  the  funds  can  be 
transferred.  In  order  to  initiate  the 
transfer  process,  the  grantee  must 
submit  a  completed  application  to  the 
FTA  Regional.OCBqe.'and  must  notify 
the  state  highway/transportation  agency 
that, it  has  submitted  an  application 
which  requires  a  transfer  of  funds.  Once 
the  state  highway /transportation  agency 
determines  that  the  state  has  sufficient 
obligation  authority,  the  state  agency 
notifies  FHWA  that  the  funds  are  to  be 
used  for  transit  purposes  and  requests 
that  the  funds  be  obligated  by  FHWA  as 
a  transfer  project  to  FTA.  The  flexible 
funds  transferred  to  FTA  will  be  placed 
in  an  urbanized  area  or  state  account  for 
one  of  the  three  existing  formula 
programs — Urbanized  Area, 
Nonurbanized  Area,  or  Elderly  and 
Persons  with  Disabilities. 

The  flexible  funds  are  then  treated  as 
FTA  formula  funds,  although  they  retain 
a  special  identifying  code.  They  may  be 
used  for  any  purpose  eligible  under 
these  FTA  programs  except  for 
operating  expenses.  All  FTA 
requirements  are  applicable  to 
transferred  funds.  Flexible  frmds  should 
be  combined  with  regular  irTA  formula 
funds  in  a  single  ^nmml  grant 
application. 

B.  Matching  Shan  for  Flexible  Funds 

The  provisions  of  Title  23,  U.S.C. 
regarding  the  non-Federal  share  apply  to 
Title  23  funds  used  for  transit  projects. 
Thus,  flexible  funds  transferred  to  FTA 
retain  the  same  matching  share  that  the 
funds  would  have  if  used  fior  highway 
purposes  and  administered  by  the 
FHWA. 

There  are  three  instances  in  which  a 
higher  than  80  percent  Federal  share 
would  be  maintained.  First  in  states 
with  large  areas  of  Indian  and  certain 
public  domain  lands,  and  national 
forests,  parks  and  monuments,  the  local 
share  for  highway  projects  is 
determined  by  a  sliding  scale  rate, 
calculated  based  on  the  percentage  of 
public  lands  within  that  state.  TUs 
sliding  scale,  which  permits  a  greater 
Federal  share,  but  not  to  exceed  95 
percent,  is  applicable  to  transit  projects 
fonded  with  flexible  fonds  in  these 
public  land  states.  FHWA  develops  the 
sliding  scale  matching  ratios  for  die 
increased  Federal  share. 

Secondly,  commuter  carpooling  and 
vanpooling  projects  and  transit  s^efy 
projects  using  flexible  funds 
administered  by  FTA  may  retain  the 


same  100  percent  Federal  share  that 
would  be  allowed  for  ride-sharing  or 
safefy  projects  administered  by  the 
FHWA.  The  third  instance  includes  the 
100  percent  Federal  safefy  projects; 
however,  these  are  subject  to  a 
nationwide  10  percent  program 
limitation. 

C.  Other  Funds  Tmnsfemd  to  FTA 

Certain  demonstration  projects 
authorized  in  Tide  23  are  specified  to  be 
used  for  transit  projects  and  are  more 
appropriately  administered  by  FTA.  In 
such  cases,  FHWA  has  transferred  the 
funds  to  FTA  for  administration.  Since 
these  funds  are  not  STP  flexible  funds, 
they  are  transferred  into  the  appropriate 
Capital  Program  category  (Bus,  New 
Starts,  or  Fixed  Guideway 
Modernization)  for  obligation  and  are 
administered  as  Capital  projects. 

DC.  Section  5309  Ci^iital  Program 

A.  Fixed  Guideway  Modemixation 

Fixed  Guideway  Modernization  funds 
are  allocated  by  formula.  Statutory 
percentages  were  established  to  allocate 
tile  first  $497,700,000  to  1 1  fixed 
guideway  areas.  The  next  $70,000,000  is 
allocated  one-half  to  these  11  urt>anized 
areas  and  one-half  to  other  urbanized 
arees  with  fixed  guideways  which  are  at 
least  seven  years  old  on  the  basis  of  die 
Urbanized  Area  Formula  Program  fixed 
guideway  tier  formula  factors.  The 
remaining  funds  are  allocated  to  all  of 
these  urbanized  areas  as  one  universe. 
For  fiscal  year  1998,  there  is  a 
$800,000,000  obligation  limitation  for 
fixed  guideway  modernization.  After 
deducting  the  .32343056  of  one  percent 
for  oversight  ($2,587,445).  $797,412,555 
would  be  available  for  apportionment  to 
the  specified  urbanized  areas  for  Fixed 
Guideway  Modernization  funding. 
Table  5  displays  these  apportionments. 

Table  5  also  shows  a  state  and  area 
allocation  of  the  fiscal  year  1998  funds 
which  are  currentiy  available.  The  total 
of  $451,176,024  includes  $452,640,000 
in  fiscal  year  1998  trust  funded  contract 
authorify,  minus  $1,463,976  for  PMO, 
distributed  on  a  pro  rata  basis  as 
directed  in  the  Surface  Transportation 
Extension  Act  of  1997. 

Funds  apportioned  for  this  section 
must  be  used  for  capital  projects  to 
modernize  or  improve  fixed  guideway 
systems.  The  expanded  definition  of 
capital  to  include  preventive 
maintenance  does  not  apply  to  the 
Fixed  Guideway  Modernization 
Program. 

All  urbanized  areas  with  fixed 
guideway  systems  that  are  at  least  seven 
years  old  are  eligible  to  receive  Fixed 
Guideway  Modernization  funds.  A 
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wqu— t  for  Um  «tart-up  Mrvice  dates  for 
flaad  gukiaways  has  been  incorporated 
into  the  NTD  reporting  system  to  ensure 
that  all  eligible  fixed  guideway  data  ik 
included  in  the  calculation  of  these ' 
apportionments.  A  threshold  level  of 
more  than  one  mile  of  fixed  guideway 
is  required  to  receive  Fixed  Guideway 
Modemixation  funds.  Thnefore. 
urbanlaad  areas  reporting  one  mile  or 
less  of  fixed  guideway  mileage  under 
the  NTD  are  not  included.  Urbanized 
areas  should  be  aware  that  the  formiila 
allocating  Fixed  Guideway 
Modernization  funds  may  be  changed 
under  a  new  authorization  act 

B.NemSiaiU 

The  fiscal  year  1990  obligation 
limitation  for  New  Starts  is 
$800,000,000. 

The  Project  Management  Oversight 
(PMO)  reduction  was  applied  to  this 
amount  and  subtracted  on  a  pro  rata 
basis  from  all  65  pro)ecU  specified  in 
the  1908  DOT  Appropriations  Act  For 
fiscal  year  1998,  this  amount  is 
$2,587,445.  This  amount  was  computed 
by  applying  .32343056  of  one  percent  to 
the  obligation  limitation.  After 
subtracting  this  amount  from  the 
$800,000,000.  a  total  of  $797,412,555  is 
available  for  obligation.  The  final 
allocation  for  each  of  these  proiecU, 
which  also  reflects  the  PMO  reduction, 
is  contained  in  Table  6  of  this  Fedand 
iMdatar  notice. 

The  Surface  Transportation  Extension 
Act  of  1997  provides  $452,640,000  for 
New  Starts.  This  obiigational  authority 
for  New  Starts  when  combined  with 
$392,000,000  in  unobligated  contract 
authority  for  New  Starts  remaining 
under  ISTEA  exceeds  the  obligation 
limitation  in  the  1998  Appropriations 
Act  of  $800,000,000.  Therefore, 
$800,000,000  minus  $2,587,445  for 
PMO  is  currently  available. 

Prior  year  unobligated  approprtations 
for  New  Starts  in  the  amount  of 
$299,434,442  remain  available  for 
obligation  in  fiscal  year  1998.  Theae 
allocations  are  displayed  in  Table  6A. 

C.Bus 

The  fiscal  year  1998  obligation 
limitation  for  Bus  is  $400,000,000.  In 
addition  Congress  reprogrammed 
$975,000  in  unobligated  Bus  funds 
originally  appropriated  in  fiscal  year 
1995,  yielding  an  overall  total  of 
$400,975,000.  This  entire  amount  was 
allocated  to  projecta  specified  in  the 
1998  DOT  Appropriations  Act.  After 
deducting  the  .32343056  of  one  percent 
for  oversight  ($1,293,722)  from  the  1998 
appropriated  amount  ($400,000,000), 
$399,681,278  remains  available  for 
projecta. 


The  Conference  Report  accompuiyiiig 
the  1998  DOT  Appropriations  Act 
earmarked  all  of  the  fiscal  year  1908  Bus 
funds  to  specified  states  or  localities  for 
bus  and  bus-related  projects.  Where 
6inds  were  earmarked  to  states,  in  moat 
caias,  there  were  additional 
suballocations  to  local  entities.  In 
Louisiana  the  suballocation  is  included 
in  the  Confisrence  Report;  however,  a 
letter  dated  October  14, 1997.  from 
Chairman  Frank  R.  Wolf  of  the  House 
Appropriations  Committee  clarifies  the 
amount  of  suballocations  within  the 
State.  This  clarification  is  reflected  in 
the  Bus  allocations  displayed  in  Table  7. 

The  conforence  report  direcU  the  FTA 
to  make  available  to  the  state  of 
Michigan  for  the  procxirement  of  buses 
and  bus-related  equipment  funds 
($4,000,000)  originally  provided  in  the 
fiscal  year  1995  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  for  a  passenger 
intermodal  transit  center  in  Detroit 
Michigan. 

The  Conferees  also  direct  the  FTA  to 
reallocate  funds  in  the  amount  of 
$4,962,500,  made  available  in  Public 
Law  103-331  for  the  Twin  Cities  Central 
Corridor  project  and  not  obligated  by 
the  end  of  fiscal  year  1997,  and  make 
these  funds  available  for  similar  bus  and 
bus  facilities  projecta  in  the  Twin  Qties 
Central  Corridor. 

Also  shown  in  Table  7  is  a  state  and 
area  allocation  of  the  fiscal  year  1998 
funds  which  are  curtentiy  available.  The 
total  of  $228,563,012  includes 
$226,320,000  in  fiscal  year  1998  trust 
funded  contract  authority.  $9754)00  in 
reprogrammed  funds,  minus  $731;iM8 
for  PMO. 

All  bus  projecta  must  be  eligible  for 
FTA  funding  under  FTA  Circular  9300.1 
in  order  to  be  approved  by  FTA.  in 
previous  years,  there  have  been  funds 
allocated  for  projecta  which  were 
subaequentiy  found  to  be  ineligible  for 
FTA  assistance.  Applicanta  with 
projecta  listed  in  Table  7  are  advised  to 
consult  early  in  the  fiscal  yeatr  with  the 
appropriate  regional  office  regarding  the 
project  to  ensure  ita  eligibility  for 
funding.  This  early  consultation  is 
especially  critical  whan  exercising  pre- 
award  authority. 

Because  the  .32343056  of  one  percent 
for  PMO  was  subtracted  from  the 
amount  appropriated,  each  bus  project 
identified  in  the  Conference  Report 
receives  .32343056  of  one  percent  less 
than  the  funding  level  contained  in  the 
report.  No  funds  remain  available  for 
discretionary  allocation  by  the  Federal 
Transit  Administrator.  Table  7  displays 
the  allocations  of  the  fiscal  year  1998 
Bus  funds  by  state  and 


Prior  ]raar  unobligated  apjwopriations 
fior  Bus  in  the  amount  of  $188,761,911 
remain  available  for  obligation  in  fiscal 
year  1988,  and  an  displayed  in  Table 
7A. 

X.UattValMaorO«ta 

S307  Ui^uiaad  Ana  FoiflMila 
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For  twrhniral  assistance  purpbaes,  the 
dollar  unit  valuea  of  data  dwived  from 
the  computations  of  the  Urbanized  Area 
Formula  Program,  the  Nonurbanized 
Area  Formula  Program,  and  the  Capital 
Fixed  Guideway  Modernization 
apportionmenta  are  included  in  this 
Notice  in  Table  9.  To  determine  how  ^ 
particular  apportionment  amount  was 
developed,  areas  may  multiply  their 
population.  p>opulation  density,  and 
data  from  the  NTD  by  theae  unit  values. 

XL  SecdoB  5903  MatropoUtaa  FUnni^ 
and  5913(b)  Stale  Flaruing 


A.  Metropolitan  Planning  Proffxun 

The  fiscal  year  1998  Metropolitan 
Planning  apportionment  to  states  for 
MPOs  tobeused  in  urbanized  areas 
totals  $39,625,587.  Thia  amount 
includes  $39.5004N)0  in  fiscal  year  1998 
appropriated  funds,  and  $125,587  in 
prior  year  deobligated  fiinds  which  have 
become  available  fisr  reallocation  for 
this  program.  A  basic  allocation  of  80 
percent  of  this  amouiU  ($31,700,470)  is 
distributed  to  the  states  based  on  a 
statutory  formula  for  subsequent  state 
distribution  to  eech  urbaniziMi  area,  or 
parta  thereof,  within  each  state.  A 
supplemental  allocation  of  the 
remaining  20  percent  ($7,925,117)  is 
also  provided  to  the  States  based  on  aq 
FTA  administrative  formula  to  addreaa 
planning  needs  in  the  larger,  more 
complex  urbanized  areas.  Table  8 
contains  the  final  state  apportionmenta 
for  the  combined  basic  and 
supplemental  allocations.  Each  state,  in 
cooperation  with  the  MPOs,  must 
develop  an  allocation  ibnnula  for  the 
combined  apportionment  which 
distributes  these  funds  to  MPOs 
representing  urbanized  areas,  or  parta 
thereof,  writhin  the  state.  This  formula, 
which  must  be  approved  by  the  FTA. 
must  ensure  to  the  maximum  extent 
practicable,  that  no  MPO  is  allocated 
less  than  the  amount  it  received  by 
administrative  formula  under  the 
Metropolitan  Planning  Program  in  fiscal 
year  1991  (minimum  MPO  allocation). 
Each  state  formula  must  include  a 
provision  for  the  minimiim  MPO 
allocation.  Where  the  state  and  MPOs 
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desire  to  use  a  new  formula  not 
previously  approved  by  FTA,  the  state 
or  MPO  must  submit  the  new  fonnula 
to  the  appropriate  FTA  Regional  Office 
forpriOT  approval. 

llie  Me£ropolitan  Planning  Program  is 
totally  general  funded  in  fiscal  year 
1998;  thnefore,  the  entire  appropriated 
amount  of  $39,500,000  is  cuirently 
available  plus  $125,587  in 
reapportioned  funds. 

B.  State  Planning  and  Research  Prog^xun 

The  fiscal  year  1998  apportionment 
for  the  State  Planning  and  Research 
Program  totals  $8.472.QB6.  This  amount 
includes  $8,250,000  in  fiscal  year  1998 
appropriated  funds,  and  $222,086  in 
prior  year  deobligated  funds  which  have 
(wcome  available  for  reallocation  to  this 
program.  Final  state  apportionmenta. 
based  on  a  statutory  formula  for  this 
program,  are  also  contained  on  Table  8. 
These  funds  may  be  used  for  a  variety 
of  purpoaes  such  as  planning,  technical 
studies  and  assistance,  demonstrations, 
management  training  and  cooperative 
research.  In  addition,  a  state  may 
authorise  a  portion  of  these  funds  to  be 
used  to  supplement  planning  funds 
allocated  by  the  State  to  ita  urbanized 
areas  as  the  state  deems  appropriate. 

The  State  Planning  and  ResMoch 
Program  is  totally  general  funded  in 
fisail  year  1998;  tlterefore.  the  entire 
appropriated  amount  of  $8,250,000  is 
currentiy  available  plus  $222,086  in 
reapportiooed  funds. 

C  Data  Ueed  for  Metropolitan  Planning 
and  State  Planning  and  Research 
Apportiorunents 

Population  data  from  the  1990  Census 
is  used  in  calculating  these 

Sportionmenta.  The  Metropolitan 
inning  funding  provided  to  urbanized 
areas  in  each  state  by  administrative 
formula  in  fiscal  year  1991  was  used  as 
a  "hold  harmless"  base  in  calculating 
funding  to  each  State. 

D.  FHWA  Metropolitan  Planning 
Program  and  State  Planning  and 
Re^arch  Program 

Last  year,  estimated  apportionmenta 
for  the  corresponding  FHWA  planning 
programs  were  provided  along  with  the 
FTA  apportionmenta.  This  year,  no 
information  will^  available  for  the 
FHWA  apportionmenta  since  their 
programs  have  not  been  reeuthorized. 

E.  Local  Match  Waiver  for  Job  Access 
Planning  Activities 

Federal,  state,  and  local  welfeie 
reform  initiatives  may  require  the 
develo{»na[it  of  new  and  innovative 
public  and  other  transportation  services 
to  ensure  that  former  welfare  recipiento 


have  adequate  mobility  for  reaching 
employment  opportimities.  In 
recognition  of  the  key  role  that 
transportation  plays  in  ensuring  tiie 
siiccess  of  weltare-to-woik  initiatives, 
FTA  and  FHWA  are  permitting  the 
waiver  of  the  local  match  requirement 
for  job  access  planning  activities 
undertaken  with  Metropolitan  Planning 
Program  and  State  Planning  and 
Research  Program  funds.  FTA  and 
FHWA  will  support  reouesta  for  waivers 
when  they  are  included  in  metropolitan 
Unified  Planning  Programs  and  State 
Planning  and  Reseu(£  Programs  and 
meet  all  other  appropriate  requirementa. 

F.  HaruUng  Emphasis  Areas 

This  notice  includes  newly  developed 
transportation  Planning  itmplia«i«  Areas 
(PEAs).  The  PEAs  were  i»epared  to 
advise  state  and  local  officials  and 
transit  operators  of  the  national  issues 
that  warrant  consideration  in  carrying 
out  the  metropolitan  and  statewide 
transportation  planning  (Hocess.  The 
four  major  PEA  themes  were  developed 
to  promote  general  consistency  between 
the  planning  initiatives  being  advanced 
in  the  metropolitan  and  statewide 
planning  processes  and  national  policy 
goals  likely  to  be  included  in  the 
reauthorind  transportation  legislation, 
as  well  as  consistency  with  the  USDOT 
Strategic  Plan  currenUy  being  finalized. 
Consideration  of  the  PEAs  in  each  state 
and  metropolitan  area,  as  appropriate  in 
the  Unified  Planning  Work  Pro-ams 
and  State  Planning  Work  Programs,  is 
expected  to  reflect  their  unique 
challenges  and  goals.  The  Office  of 
Planning  anticipates  working  with  a 
broad  cross-section  of  stakeholden  in 
preparing  clarifying  language  and 
possible  ways  to  relate  &e  PEAs  to  the 
statewide  and  metropolitan  planning 
processes. 

Goals  developed  as  part  of  USDOT's 
strategic  planning  process  are  designed 
to  ensure  the  highest  quality  of  surEsce 
transportation  which  promotes  the 
Nation's  economic  and  community 
vitality  and  environmental  quality. 
Towards  these  goals,  transportation 
Planning  Emphasis  Areas  are  prepared 
to  advise  state  and  local  officials  of  the 
national  issues  that  warrant 
consideration  in  carrying  out  the 
metropolitan  and  statewide 
trans{xntation  planning  piocess  (the 
planning  process).  Consideration  of  the 
emphasis  areas  in  each  state  and 
metropolitan  area  is  expected  to  reflect 
their  unique  challoiges  and  goals. 
MPOs.  states  and  transit  opoators  may 
want  to  explore  opportunities  fiw  local 
govemmoito.  the  private  sector, 
academic  and  research  centers, 
environmental  and  human  service 


agencies  and  other  stakeholdera  to 
participate  in  the  tnnsportatioii 
planning  process. 

1.  System  Management  and  Operation 

Planning  for  effsctive  and  efficient 
tranqiortation  system  management  and 
operation  with  ongoing  |i««fi>niianr» 
monitoring  preserves  capacity, 
maximizes  personal  mobility  and  fr«i^t 
movement,  ensures  user  safety  and 
system  security,  and  improves  and 
maintains  structural  integrity. 
Innovative  technologies,  sudi  as  those 
included  in  Intelligent  Tran^tortation 
Systems  (ITS),  can  improve 
communications,  opentiooal 
efficiencies,  safety  and  system 
performance.  Efiectively  managed 
transportation  systems  support  the 
national  Wel&re-to-Woik  initiative  by 
providing  access  to  employment 
opportunities  and  support  -rtmmnif 
development  by  reducing  the  time  for 
moving  people  and  freight  The 
development  of  non-traditional 
•  -ansportation  services  to  meet  emerging 
new  marketa  would  help  improve 
ecceseibility  and  molnlity. 

2.  Financial  Planning 

A  cooperative  planning  {Hocess  which 
considers  innovative  frmding  sources, 
such  as  State  Infrastructure  Banks 
(SIBs),  assiste  with  developing  sound 
transportation  financial  planning 
processes  with  accurate  estimates  of 
reesonably  available  funds,  ooata  far 
system  expansion,  and  future  operation 
and  maintenance  costs.  Coordinatad 
activities  to  develop  transportation 
plans  will  be  improved  with  rigorous 
analysis  of  the  financial  rfinwrniiiona  of 
proposed  major  infrastructure 
investmmta. 

3.  Environmental  anH  Community 
Impact 

Local  planning  processes  are 
encouraged  to  give  early  consideration 
of  the  natural  environment  and 
communities  affected  by  transportatioB 
planning  and  project  activities.  Air 
quality  issues  are  a  key  concern  in  some 
metropolitan  areas.  Coordinated 
planning  tor  transportation  and  land  use 
management  will  help  to  create 
sustainable  communities  with 
protection  of  natural  resources, 
concentration  of  new  development  in 
suitable  areas,  and  control  of  spnwd 
with  infill  development  of  under- 
utilized areas.  State  and  local  offidala 
may  choose  tojevaluate  their 
dedsionmaking  process  to  determine 
how  well  it  responds  to  community 
needs,  as  called  for  in  die  Livable 
Communities  initiative.  Conaideraticm 
may  be  given  to  joint  development  of 
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transportation  infraatructure  projects 
along  with  facilities  providing  goods 
and  services  to  communities  and 
neighborhoods. 

4.  Transportation  and  Equity 

Transportation  planning  i 
should  address  the  equitwle 
distribution  of  mobility  benefits  and 
possible  adverse  environmental  and 
health  impacts  created  by  federally 
funded  transportation  investments  and 
activities.  This  benefits  of  Federal 
transportation  investments  should  be 
equitably  distributed  as  required  by 
Title  VI.  Planning  processes  should 
evaluate  proposed  transportsAion 
investments  to  ensure  they  do  not 
disproportionately  create  adverse 
human  health  and  environmental 
impacts  on  low-income  and  minority 
populations. 

C.  Federal  Planning  Certification 
Reviews 

Federal  certification  of  the  planning 
process  is  conducted  in  a 
Transportation  Management  Area 
(TMA),  which  is  an  urlMnized  area  over 
200,000  in  population  or  other 
urbanized  area  designated  by  the 
Secretary  of  Transportation  (the 
Secretary).  The  Secretary  is  responsible 
for  certifying,  at  least  once  every  three 
years,  that  the  metropolitan 
transportation  planning  process  in  the 
TMA  is  being  carried  out  under 
applicable  provisions  of  Federal  law. 
More  detail  on  these  reviews  can  be 
found  in  the  September  8. 1907.  Federal 
Ragiatar  notice,  which  announced  the 
metropolitan  planning  processes  that 
will  jointly  be  reviewed  by  FTA  and 
FHWA  and  requested  comments  on  the 
metropolitan  planning  processes  under 
review. 

Dates  for  site  visits  for  the  TMAs  to 
be  reviewed  in  fiscal  year  1998  are  being 
established  and  are  available  on  the 
FTA  Home  Page  at  http://www.iUi.gov/ 
office/plaiuing. 

For  further  information  regarding 
Federal  certifications  of  the  planning 
process  contact:  For  FTA:  Mr.  Charles 
Goodman.  FTA  Metropolitan  Planning 
Division  (TPL-12).  202-366-1944;  or 
Scott  Biehl,  FTA  Ofiice  of  Chief  Counsel 
(TCC-30).  202-366-4063.  For  FHWA: 
Mr.  Sheldon  Edner,  FHWA 
Metropolitan  Planning  Division  (HEP- 
20),  202-366-4066:  or  Reid  Aisop, 
FHWA  Office  of  the  Chief  Counsel 
(HCC-n31).  202-366-1371. 

H.  Consolidated  Planning  Grant 

In  fiscal  year  1997,  FTA  and  FHWA 
began  ofiiering  states  the  option  of 
participating  in  a  pilot  Consolidated 
Planning  Grant  (CFG)  program.  Thirteen 


states  have  agreed  to  participate  in  the 
pilot.  In  fiscal  year  1997,  more  than 
$33.9  million  was  obligated  for  11  CPG 
pilot  states.  The  total  obligations  are 
approximately  two-thirds  FHWA 
plaiming  funds  and  one-third  FTA 
planning  funds.  One  of  our  original 
goals  in  developing  the  CPG  pilot  was 
to  give  states  and  MPOs  more  control 
over  their  planning  resources  with  a 
combination  of  broader  financial 
controb  and  greater  flexibility  in  the 
management  of  their  planning  activities. 
As  part  of  the  pilot,  grants  can  be  made 
with  a  "blended"  ratio,  if  appropriate,  to 
address  different  FTA  and  FHWA 
Federal  matches.  The  blended  ratio 
would  allow  billing  at  a  single  ratio 
determined  on  the  relative  shares  of 
FTA  and  FHWA  planning  funds. 

To  further  reduce  paperwoiic  for  our 
customers,  the  CPG  pilot  offers  the 
states  two  options  for  carrying  the  CPGs 
over  firom  year  to  year.  The  firat  option 
is  to  treat  the  CPG  much  as  FHWA 
grants  are  treated  ourently;  that  is.  as 
basically  annual  grants  with  a  yearly 
close-out,  deobligation  and  reobligation 
cycle.  The  second  option  is  to  treat  the 
CPG  more  like  an  FTA  grant,  but  with 
even  greater  flexibility.  Under  this 
second  option,  the  CPG  grant  wrould 
stay  open  for  a  multi-year  period  to  be 
determined  by  the  state  (and  MPO, 
jointly,  for  Metropolitan  Planning 
funds)  with  the  approval  of  the  Federal 
Government.  New  apportionments  will 
be  added  by  a  grant  amendment  as  the 
funds  become  available.  So  Car,  over 
one-half  of  the  current  CPG  grantees 
plan  to  follow  this  second  option. 

The  FTA  is  exploring  with  FHWA  the 
potential  for  extending  FTA's  pre-award 
authority  to  the  entire  CPG  program. 
This  would  allow  states  to  continue 
their  planning  program  activities  from 
year  to  year  with  the  assurance  (granted 
to  all  FTA  grantees  in  the  ano'i^*! 
Federal  Register  notice)  that  eligible        ^ 
costs  can  later  be  converted  to  a 
regularly  funded  Federal  project 
without  the  need  for  prior  approval  or 
authorization  from  the  granting  agency. 

FTA  will  also  be  providing  an 
enhancement  to  its  Electronic  Grant 
Making  and  Management  (EGMM) 
program  that  is  now  used  to  request 
planning  grants,  obligate  funds,  monitor 
fund  balances  and  grant  status,  and  file 
financial  and  status  reports  for  the  CPG. 
These  enhancements  will  benefit  all 
granU  including  the  CPG.  For  further 
information  on  f>articip8ting  in  the  CPG 
Pilot,  contact  Ms.  Candace  Noonan, 
Intermodal  and  Statewide  Planning 
Division  (TPL-11)  at  (202)  366-1648. 


Xn.  Period  of  Availability  of  Funds 

The  funds  apportioned  under  the 
Urbanized  Area  Formula  I*rogram,  the 
Fixed  Guideway  Modernization 
Program,  the  Metropolitan  Planning 
Program  and  the  State  Planning  and 
Research  Program  in  this  notice  will 
remain  available  to  be  obligated  by  FTA 
to  recipients  for  three  fiscal  years 
following  fiscal  year  1998.  Any  of  these 
apportioned  funds  unobligated  at  the 
close  of  business  on  September  30. 
2001.  will  revert  to  FTA  for 
reapportionment  under  these  respective 
programs. 

Funds  apportioned  to  nonurbanized 
areas  under  the  Nonurbanized  Area 
Formula  Program,  including  RTAP 
fimds,  will  remain  available  for  two 
fiscal  years  following  fiscal  year  1998. 
Any  such  funds  remaining  unobligated 
at  the  close  of  business  on  SeptenSMr 
30.  2000.  will  revert  to  FTA  for 
reapportionment  among  the  states  under 
the  Nonurbanized  Area  Formula 
Program.  Funds  allocated  to  States 
under  the  Elderly  and  Persons  with 
Disabilities  Program  in  this  Notice  must 
be  obligated  by  September  30, 1998. 
Any  such  funds  remaining  imobligated 
as  of  this  date  will  revert  to  FTA  fbr 
reapportionment  among  the  states  under 
the  Elderly  and  Persons  with 
Disabilities  Program.  The  1998  DOT 
Appropriations  Act  includes  a  provision 
requiring  that  fiscal  year  1998  New 
Starts  and  Bus  funds  not  obligated  for 
their  original  purpose  as  of  September 
30,  2000,  shall  be  made  available  for 
other  discretionary  projects  within  the 
respective  categories  of  the  Capital 
Prc^gram.  Similar  provisions  in  the  1997 
and  1996  DOT  Appropriatioiu  Acts 
required  that  fiscal  year  1997  Bus  and 
New  Starts  funds  that  are  not  obligated 
by  September  30, 1999,  shall  also  be 
made  available  for  other  discretionary 
Bus  or  New  Start  projects,  respectively, 
and  fiscal  year  1996  Bus  and  New  Starts 
funds  unobligated  by  September  30, 
'^1998,  shall  be  made  available  for  other 
discretionary  Bus  or  New  Start  projects, 
respectively. 

XnL  Notice  of  Pre.  A  ward  Authority  to 
Incur  Project  Coat 

A.  Background 

Since  fiscal  year  1994.  FTA  has 
provided  grantees  pre-award  authority 
to  cover  planning  and  capital  costs  prior 
to  grant  award.  Previous  to  this  grantees 
had  authority  to  incur  costs  for 
operating  assistance  prior  to  gutat 
award.  This  automatic  pre-award 
spending  authority  permitted  a  grantee 
to  inciu  costs  on  an  eligible  transit 
capital  or  planning  project  without 
prejudice  to  possible  future  Federal 
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participation  in  the  cost  of  the  project  or 
projects.  In  order  to  ensure  eligibility  for 
future  FTA  funds,  grantees  are 
encouraged  to  consult  with  the 
appropriate  regional  office  prior  to 
exercising  pre-award  authority. 

B.  Current  Coverage 

In  fiscal  year  1998,  authority  to  incur 
costs  (at  Fixed  Guideway 
Modernization  Formula,  Metropolitan 
Planning,  Urbanized  Area  Formula, 
Elderly  and  Persons  with  Disabilities, 
Nonurbanized  Area  Formula,  and  State 
Planning  and  Research  in  advance  of 
possible  future  Federal  participation  is 
provided  to  fiscal  year  1998  funds 
apportioned  and  allocated  in  this  notice. 
This  pre-award  authority  also  applies  to 
Capital  Bus  funds  identified  in  this 
notice.  Pre-award  authority  for 
carryover  amounts  for  these  programs 
was  provided  in  the  FTA  Fiscal  Year 
1997  Apportionments  and  Allocations 
Federal  Register  notice.  This  pre-award 
authority  is  also  extended  to  projects 
intended  to  be  funded  with  STP  or 
CMAQ  funds  transferred  to  FTA  in 
fiscal  year  1998.  Pre-award  authority 
applies  to  FTA  funds  and  flexible  funds 
provided  the  conditions  in  C  and  D 
below  are  met.  The  pre-award  authority 
does  not  apply  to  Capital  New  Start 
funds.  Preaward  authority  also  applies 
to  preventive  maintenance  costs 
incurred  within  a  local  fiscal  year 
ending  during  calendar  year  1997,  or 
thereidter,  under  the  formula  programs 
cited  above. 

C.  Conditions 

Similar  to  the  FTA  Letter  of  No 
Prejudice  (LONP)  authority,  the 
conditions  under  which  this  authority 
may  be  utilized  are  specified  below: 

(1)  This  pre-award  authority  is  not  a 
legal  or  moral  commitment  that  the 
project(s)  will  be  approved  for  FTA 
assistance  or  that  the  FTA  will  obligate 
Federal  funds.  Furthermore,  it  is  not  a 
legal  or  moral  commitment  that  all 
items  undertaken  by  the  applicant  will 
be  eligible  for  inclusion  in  Uie  project(s). 

(2)  AH  FTA  statutory,  proceaural,  and 
contractual  requlremepts  must  be  met. 

(3)  No  action  will  be  taken  by  the 
grantee  which  prejudices  the  legal  and 
administrative  findings  which  the 
Federal  Transit  Administrator  must 
make  in  order  to  approve  a  project. 

(4)  Local  funds  expended  by  the 
grantee  pursuant  to  and  after  the  date  of 
this  authority  will  be  eligible  for  credit 
toward  local  match  or  reimbursement  if 
the  FTA  later  makes  a  grant  for  the 
project(s)  or  project  amendment(s). 

(5)  The  Feoeral  amount  of  any  futufe 
FTA  assistance  to  the  grantee  for  the 
project  will  be  determined  on  the  basis 


of  the  overall  scope  of  activities  and  the 
prevailing  statutOTy  provisions  with 
respect  to  the  Federal-local  match  ratio 
at  the  time  the  funds  are  obligated. 

(6)  For  funds  to  which  this  authority 
applies,  the  authority  expires  with  the 
lapsing  of  fiscal  year  1998  funds. 

D.  Environmental,  Planning  and  Other 
Federal  Requirements 

FTA  emphasizes  that  all  of  the 
Federal  grant  requirements  must  be  met 
for  the  projecti4o  remain  eligible  for 
Federal  funding.  Some  of  these 
requirements  must  be  met  before  pre- 
award  costs  are  incurred,  notably  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA),  and 
the  planning  requirements.  Compliance 
with  NEPA  and  other  environmental 
laws  or  executive  orders  (e.g.,  protection 
of  parklands,  wetlands,  historic 
properties)  must  be  completed  before 
state  or  local  funds  are  advanced  for  a 
project  expected  to  be  subsequently 
funded  with  FTA  funds.  Depending  on 
which  class  the  project  is  included 
under  in  FTA's  environmental 
regulations  (23  CFR  part  771)  the 
grantee  may  not  advance  the  project 
beyond  plaiming  and  preliminary 
engineering  before  FTA  has  approved 
either  a  categorical  exclusion  (refer  to  23 
CFR  part  771.117(d)).  a  finding  of  no 
significant  impact,  or  a  final 
environmental  impact  statement.  The 
conformity  requirements  of  the  Clean 
Air  Act  (40  CFTi  part  51)  also  must  be 
fully  met  before  the  project  may  be 
advanced  with  non-Federal  funds. 

Similarly,  the  requirement  that  a 
project  be  included  in  a  locally  adopted 
metropolitan  transportation 
improvement  program  and  federally 
approved  statewide  transportation 
improvement  program  must  be  followed 
before  the  project  may  be  advanced  with 
non  federal  funds.  In  addition.  Federal 
procurement  procedures,  as  well  as  the 
whole  range  of  Federal  requirements, 
must  be  followed  for  projects  in  which 
Federal  funding  will  be  sought  in  the 
future.  Failure  to  follow  any  such 
requirements  could  make  the  project 
ineligible  for  Federal  funding.  In  short, 
this  increased  administrative  flexibility 
requires  a  grantee  to  make  certain  that 
no  Federal  requirements  are 
circumvented  thereby.  If  a  grantee  has 
questions  or  concerns  regarding  the 
environmental  requirements,  or  any 
other  Federal  requirements  that  must  be 
met  before  inctirring  costs,  it  should 
contact  the  appropriate  regional  office. 

Before  an  applicant  may  incui  costs 
either  for  activities  expected  to  be 
funded  by  New  Start  funds,  or  for 
activities  requiring  funding  beyond 
fiscal  year  1998,  it  must  first  obtain  a 


written  LONP  bam  the  FTA.  To  obtain 
an  LONP,  a  grantee  must  submit  a 
written  request  accompanied  by 
adequate  information  and  justification 
to  the  appropriate  FTA  regional  office. 

"V 

XIV.  Rail  Fixed  Guideway  SysteoM: 
State  Safisty  Oversight  (49  CFR  Part 
659) 

There  are  19  states  and  the  District  of 
Columbia  in  which  rail  fixed  guideway 
transit  systems  operate.  These  states  and 
the  £)istrict  of  Colombia  must  comply 
with  49  U.S.C.  Section  5330,  by 
designating  an  agency  to  oversee  the 
~  safety  and  seciirity  for  those  rail  fixed 
guideway  systems,  which  are  not 
regulated  by  the  Federal  Railroad 
Administration.  On  December  27, 1995, 
FTA  issued  a  final  regulation 
implementing  the  State  Safety  Oversight 
provisions  of  Section  5330.  Compliance 
with  safety  provisions  of  the  rule  was 
required  by  January  1. 1997. 
Compliance  with  the  security  provisions 
of  the  final  rule  is  required  by  January 
1, 1998.  Codified  at  49  CFR  part  659,  the 
State  Safety  Oversight  regulation 
delineates  responsibilities  of  the  state, 
the  overaight  a^ncy,  the  transit  agency, 
and  the  FTA. 

A  State  Oversight  Agency  must 
establish  a  "System  S^ty  and  Security 
Program  Standard,"  review  and  approve 
a  transit  agency's  System  Safety  and 
Security  Program  Plan,  conduct 
investigations  of  accidents  and 
unacceptable  hazards,  conduct  on-sight 
safety  reviews,  and  report  annually  to 
FTA.  Rail  transit  systems  must  develop 
and  implement  a  System  Safety  and 
Security  Program  Plan,  classify  and 
report  accidents  and  unacceptable 
hazards,  develop  corrective  action 
plans,  and  conduct  on-going  safety 
audits.  On-site  safety  reviews  by  the 
State  Oversight  Agency  and  audits  by 
the  transit  agency  must  measure  the 
effectiveness  of  Uie  Plan  and  identify 
how  and  where  to  improve  the  system 
safety  and  security  process. 

The  Administrator  of  the  FTA  may 
withhold  up  to  five  percent  of  the 
amount  required  to  be  apportioned  for 
use  in  any  state  or  affected  urbanized 
area  in  such  state  under  FTA's  formula 
program  for  urbanized  areas  for  any 
fiscal  year  beginning  after  September  30, 
1997,  if  the  state  in  the  previous  fiscal 
year  has  not  met  the  requirements  of 
this  part  and  the  Administrator 
determines  that  the  state  is  not  making 
adequate  efforts  to  comply  with  this 
part.  States  which  are  not  in  compliance 
have  been  notified  of  their  status. 
Affected  grantees  will  be  notified  of  any 
fiscal  year  1998  funds  to  be  withheld  tot 
non-compliance. 
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XV.  Elactrooic  Great  Maldag  and 
Managament  Initiatives 

A.  BackgnnuHl 

In  1994  FTA  began  the  Electronic 
Grant  Making  and  Management  (EGMM) 
initiative.  The  EGMM  program  is  a 
paperless  electronic  grant  application, 
review,  approval,  acceptance  and 
management  process.  This  program 
started  as  a  pilot  effort  and  involved  10 
grantees  nationwide  to  serve  as  pilots. 
By  fiscal  year  1997  120  grantees  were 
perticipeting  in  the  FTA  EGMM 
program  for  the  grant  spplication 
process.  Over  558  grantees  %vere  on  line 
for  various  management  activities  such 
as  filing  of  financial  status  reports  and 
narrative  status  reports.  In  addition, 
grantee*  may  use  EGMM  tm  the 
electronic  signature  of  »nnii«| 
certifications  and  assurances. 

B.  Graphical  Uter  bxterfacB 

The  latest  enhancement  to  the  EGMM 
program  is  the  Graphical  User  Inter£ace 
program,  otherwise  known  as  GUI.  GUI 
is  a  windows  based  program  and 
therefore  is  more  user  friendly  than  the 
original  EGMM  system.  With  GUI.  the 
user  can  rely  on  a  limited  number  of 
wrindows,  eech  with  a  user  friendly 
menu  bar.  As  this  windows  based 
environment  is  not  directly  interfiKing 
with  the  FTA  mainframe  computer, 
problems  of  slowness  of  the  connection 
are  eliminated.  In  addition,  GUI  will 
provide  greeter  compatibility  with  other 
systems,  allowing  more  data  migration 
by  providing  opportimities  to  simplify 
the  information  entry  process.  GUI  is 
now  being  tested  with  a  limited  number 
of  nantees.  Following  this  testing,  it 
will  be  made  available  to  all  EGMM 
grantees.  Pleeae  contact  the  FTA 
Regioiud  office  to  leam  about  this  new 
enhancement  to  EGMM  and  the 
hardware  and  software  requirements. 

C  Fiacal  Yaar  1998  Emphasis 

In  fiscal  yeer  1998  FTA  continues  to 
strongly  encouiagi  gnntees  to  become 
EGMM  grantees  for  grant  application 
and  approval  as  well  as  for  grant 
management  activities  if  they  have  not 
already  done  so.  We  also  encourage  all 
grantees  to  file  the  fiscal  year  1998 
Certifications  and  Assurances 
electronically  using  the  EGMM  system. 
A  major  goal  is  the  completion  of  the 
pilot  phase  of  GUI  and  the  conversion 
of  our  EGMM  grantees  to  the  new 
enhanced  EGf^  system. 

XVL  1999  AMual  Lkt  af  CeHMkaHoiM 


The  Fiscal  Yeer  1998  Annual  List  of 
Certifications  and  Assurances  for 
Federal  Transit  Administration  Grants 


and  Cooperative  Agreements  notice  was 
published  in  the  Federal  Kagiatar  on 
CX:tober  14. 1997.  It  appears  as  Part  IV 
on  pages  53512  through  53522.  This 
October  14  document  contains  two 
major  changes  to  the  previous  year's 
Federal  Regiatn-  publication.  (1) 
Starting  with  fiscal  year  1998,  all 
applicants  for  FTA  Capital  Program  or 
Formula  Program  assistance,  and 
cxurent  grantees  with  an  active  project 
financed  with  FTA  Capital  Prooam  or 
Formula  Program  assists  nee  wul  be 
required  to  provide  the  Appendix  A 
Certifications  and  Assurances  within  90 
days  from  the  date  of  the  October  14 
publication  or  with  its  first  grant 
application  in  fiscal  ye^  1998. 
whichevw  comes  first.  (2)  The  attorney 
signature  from  previous  yeers  on  the 
single  signature  page  «vill  no  longer  be 
acceptable.  FTA  requires  a  current 
attorney's  affirmation  of  the  applicant's 
legal  authority  to  certify  compliance 
with  fiscal  year  1998  FTA  funding 
assistance.  This  does  not  affect  the 
electronic  opportunify  for  a  grant 
applicant's  authorized  representative  to 
electronically  enter  a  PIN  in  the  On-Line 
Program,  offered  to  applicants  through 
the  Grant  Management  Information 
System  (GMIS).  indicating  that  a  current 
valid  1998  attorney's  signature  is  on  file. 
The  fiscal  year  1998  Annual  List  of 
Certifications  and  Assurances  is 
accessible  on  the  Internet  at 
www.fta.dotgov/.  Any  questions 
regarding  this  dociuAent  may  be 
addressed  to  the  appropriate  Regional 
Office  or  to  Pat  Berkley,  Office  of 
Program  Management.  Federal  Transit 
Administration,  (202)  366-6470. 

XVIL  Quaitarly  Approval  oTGraaiB 

The  FTA  has  established  a  quarterly 
approval  and  releese  cycle  for 
processing  granU.  All  Urbanized  Area 
Formula,  Nonurbanized  Aree  Formula, 
Elderly  and  Persons  with  Disabilities, 
Capital,  Metropolitan  Planning,  and 
State  Planning  and  Research  grants  are 
processed  on  a  quarterly  basis.  This 
includes  grants  using  STP  or  CMAQ 
funds. 

If  completed  applications  are 
submittad  to  the  appropriate  FTA 
Regional  Office  no  later  than  the  first 
business  day  of  the  quarter,  FTA  wrill 
award  grants  by  the  last  business  day  of 
the  quarter. 

In  order  to  expedite  the  grant 
approval  process  within  the  quarterly 
approval  structure,  grants  which  are 
complete  and  have  received  the 
required  Transit  Employee  Protective  - 
Certification  from  the  Department  of 
Labor  (DOL)  will  be  approved  before  the 
end  of  the  quarter.  There  are  only  two 
factors  which  would  delay  FTA 


approval  of  the  project  beyond  the  end 
of  a  quarter.  First  is  a  fiiilure  by  DOL  to 
issue  a  Transit  Employee  Protective 
Certification  where  such  certification  is 
a  prerequisite  to  a  grant  approval,  and 
second  is  the  fidlure  of  FHWA  to 
actiially  transfer  flexible  funds. 

For  an  application  to  be  considered 
complete,  all  reqidred  activities  such  ms 
inclusion  of  the  project  in  a  locally 
approved  Transportation  Improvement 
Program  (TIP),  a  Federally  approved 
State  Transportation  Improvement 
Program  (STIP).  intergovernmental 
reviews,  environmental  reviews,  all 
applicable  civil  rights,  anti-drug,  cleen 
air  requirements  and  submission  of  all 
requisite  certifications  and 
doqimentation  must  be  completed.  The 
application  must  be  in  approvable  form 
with  all  required  documratation  and 
submissions  on  hand,  except  for  the 
labor  protection  certification  which  is 
issued  by  DOL.  Incomplete  applications 
will  not  be  processed,  out  if  the  mUaing 
comoonents  are  supplied,  applications 
will  be  considered  in  the  next  quarter. 

It  is  the  policy  of  FTA  to  expedite 
grant  application  reviews  and  speed 
program  delivery  by  reducing  the 
number  of  grant  applications.  To  this 
end,  FTA  strongly  encourages  grant 
applicants  to  submit  only  one 
application  per  fiscal  year  for  each 
formula  program.  The  single  application 
should  contain  the  fiscal  year's  capital 
(including  flexible  funds),  pleiming  and 
operating  elements. 

XVm.  Grant  An>Ucatkm  Procedures 

All  applications  for  FTA  funds  should 
he  submitted  to  the  appropriate  FTA 
Regional  Office.  Formula  grant 
applicatioiu  should  be  prepared  in 
conformance  with  the  following  FTA 
Circulars:  Urbanized  Aree  Formula 
Program:  Grant  Application 
Instructions— C9040.1B.  October  10. 
1996;  Nonurbanized  Aree  Formula 
Program  Guidance  and  Gnat 
Application  Instrrictions— C9O40.1D, 
May  8. 1997;  Section  5310  Elderly  and 
Persons  with  Disabilities  Program 
Guidance  and  Application 
Instructions— C9070.1D,  October  22, 
1997;  Section  5309  Capital  Program: 
Grant  Application  Ins^uctions — 
C9300.1,  September  29. 1995;  and 
Program  Guidance  and  Application 
Insfructions  for  Metropolitan  Planning 
Program  Grants— C8100.1B,  October  25. 
1996.  AppUcations  for  STP  "flexible" 
fund  grants  should  be  prepared  in  the 
same  maimer  as  the  apportioned  funds 
under  the  Urbanized  Axea  Formula, 
Nonurbanized  Area  Formula,  or  Elderly 
and  Persons  with  Disabilities  Programs. 
Guidance  on  preparation  of  applications 
for  State  Planning  and  Research  funds 
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may  be  obtained  from  each  FTA 
Regional  Office.  Copies  of  circulars  are 
available  from  FTA  Regional  Offices  as 
well  as  the  FTA  Home  Page  on  the 
Internet. 

Issued  on:  December  2, 1997. 
GordoB  ).  Untoa, 
Administrator. 

■LLNMI  CODE  4S1fr«r-U 
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FEDERAL  TRANSTT  AMONISTRATION 
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FEDERAL  lltANSIT  ADMINISTRATION 
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FY  IMS  SECTION  S3t7  UKBANIZED  AKEA  FORMULA  APPORTIONMENTS 


inOANlZID  AUJUVTATB 


FY  me 

OraUTING 

AanrrANCB 
LMrrAnoN 


.AZ 
Ybmi.AZ4U(AZ) 

AKKANSA8: 


4njM4 


UJtnju 


•1,791 


rrmt 

AVAOAMLB 

Arrommnam 


AVAOABLM 
OnMATWG 
ASSISTANCE 
UMITATnN 


tljn$MI 


2SIJU 
If$jt4 

nmMf 
rss^n 


tujtm 
isi4a 

I33J$4 


SHM4 
JSMM 


vnjsrA 


4M,Uf 
SIMM 


zrusi 


WJnjo 


fM>MO 


urxtn 

MMST 


tajn» 
2SMn 


73MM 


Vaa,CA 


OM" 


UlASf 


» 

m 

iMi.n} 

$in.7sr 

IMUM 

ts,m 

t79tL0T4 

J73kM7 

2S2,7H 

HMt 

nsj4km 

uaM4 
xTsau 

2mAM 
tSMS 

$tMlJ53 

miM3 
yHAn 

4S7JU4 
3$»^t4 

mM9 

34$jOt 

213JU§ 
tSSjS7l 

ntjm 
lOAsr 

USJSL 

Federal  Register  /  Vol.  62.  No.  234  /  Friday.  December  5.  1997  /  Notices 


64473 


5  of  15 


TABLE  1 
FEDERAL  TRANSIT  ADMINISTRATION 
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UUANIZBD  AKBAATATB 


nrifM 

OmUTING 
rVlfN  AMVTANCK 

ArromoNMKNT  uMrrATiON 


.^Scj^ 


fiajaLSM 


9MM 


9iMjn 


M2J8S 

tm^ 

tMjm 

MMM 

79M« 

2M^ltS 

1^1M17 

1SU47 

.   4Hn3 

i3a» 

IjHllfff 

MM42 

MMM 

MMM 

4fa,737 

H74«S 

»M« 

23<»M 

4S1JM 

127,C9 

JA§£g2 

97.9f8 

mxus 

ITMM 

iMxm 

MSJil 

SSlJfM 

«MM 

4XUIT 

1U.9M 

iCUtt 

ZSUSi 

usi9.'m 

t2.1#9.73I 

SSI,71t 

31U31 

S3Mn 

197«484 

3M.M1 

ff7Jt7 

iMum 

S42,7M 

91<2S8 

MMM 

UIMU 

«Mi9 

AVAlLtALff 

n^i9«t  oraufiNG 

AVAOAMLE  ASSISTA/«CS 

AFTOimONMBST      UIOTATION 


O".*^ 


iit^m 


HASfAST 


W.MM* 


iat»7fi 


»<yMg 


HI 


MNJM 


47SJS2 


214,791 
S14J94 

4M,744 

297,797 

2$iMt 
4U,S31 

214,723 
37»J4S 
72iA24 

2mAn 

2t4JS2 
49K141 


$2,S2S,291 


ISMM 

33SJtS 
19X279 

197JU7 
tUAUS 
MiA34 


tTSlMl 


Sn.414 


9SA14 


9tA$4 

iisaii 

2StAK 
351Mf 
I34A29 
34SA42 
14tAt» 
147495 
234,999 
127429 

97At5 
179JM 
393M1 

93A9S 
ni,9U 
239458 


$2Jt9.7S8 


314431 
197A54 
97,997 
542,799 
149,974 
999,993 
199,791 


S475A52 


JU^ 


.izus. 
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TABLE  2 
FEDERAL  TRANSIT  ADMINISTRATION 


FY  1998  SECTION  5307  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


UKBAhOZED  AREAATATE 


IDAHO: 


)  SMM  to  2tMM  in  |W|MlitiM: 

tClty.ID 
UblMFali,ID 
PMatello,n> 

ILLINOIS: 

State  appwdMBoit  aad  imitotiM  for 
arcM  5MM  to  2SMM  fa  papylaliM: 

Alli»,IL 
ABrera,IL 

,  Wl-IL  (IL) 


FY19M 
APPCMtTIONMENT 


«37^<W 


FYlfN 
(DERATING 
ASSISTANCE 
LIMITATION 


ChunpaigB-UrlMiia,  IL 
CiTitalLakcIL 
Dacatar,  IL 
DuboqM,  U-IL  (IL) 

,IL 
.IL 

Rmu4  Lake  Bcacfa-McHcMT,  IL-WI  (IL) 
Sprii^Oeld.  IL 

INDIANA: 

Stote  appartlMHiMBt  and  fenltotlM  for 
areas  St,M«  to  2M.M«  in  popniatiMi: 


>IN 

BtoomlDstoB,  IN 
Elkbart-GMlid4,  IN 
ErmattfOt,  IN-KY  (IN) 
Kalmno,IN 

LafijPrtte-Wat  Lafkyctto,  IN 
Maude.  IN 
TcrreHaalcIN 

IOWA: 

Stole  appatlioiiincnt  and  Umitotion  far 
area*  5t,fM  to  2Ot,M0  in  popmadMi: 

CMarRapidi,U 

DidMH|Be.U-IL(U) 

wwa  City.  lA 

Siou  City.  U^VE-SD  (U) 

Wateria»<Uar  Fall,  U 


l.«5LaM 

49»Jtt9 

S2M72 

14(.933 

4#M37 

192.92S 

%19MS.l2t 

$SJ71^12 

5I73« 

372.7S4 

IM4M5 

723«4M 

7SJ9S7 

25.4M 

949ai9 

3n.MS 

L33S.295 

<U.70 

539,i39 

151349 

751M5 

44t.7S2 

njsm 

«,7i5 

USM12 

«3i.793 

1372,l«7 

953379 

531.497 

2(239t 

7SM1* 

299375 

MM.343 

5a9328 

$«338.7« 

$33«.742 

512352 

3a33M 

7H55( 

2S7368 

7M.279 

288395 

M19.52S 

712.185 

515.957 

2(5391 

l.t2S,753 

4393K 

754.t58 

435388 

5M.284 

332,195 

• 

$3.45l.74g 

$L777315 

Lt72377 

54237» 

52L9M 

392395 

<17374 

2r395 

57«.«71 

31LS88 

M7,8SS 

413351 

AVAUAMLB 

FY  1999  WEMAnm 

AVAILABLE  ASSISTANCE 

APPOimONMENT      LIMITATION 


91.497.973 


919A29 
329^35 
251A19 


$3.974J99 


92.193.911 


972A79 
327J72 
397,497 
3S7A99 
419.745 


$999.759 


499A99 
149,933 
192,929 


$9,814,297 

$5471.412 

399A95 

372.7U 

1,931,491 

723,494 

47,997 

25,499 

593475 

382,945 

937427 

919,793 

339,159 

151449 

471479 

449,782 

19479 

8,795 

744,902 

939,793 

899483 

953479 

337,939 

292496 

489,942 

209475 

999,777 

580,828 

$3.993.742 


321444 

393494 

479474 

287,999 

489,455 

288405 

890,038 

712485 

323404 

295491 

943,144 

439,919 

472,792 

435488 

393,937 

332,195 

$1.777.915 


542479 
302495 
207495 
311,588 

JMMJ 
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TABLE  3 
FEDERAL  TRANSIT  ADMINISTRATION 


FY  19M  SECTION  S3«7  URBANC^ED  AREA  FORMULA  APPORTIONMENTS 


FY199S 

OPERATING 

rYi»»i 

ASSISTANCE 

UKBANITXD  AKEA/STATK 

APTOKTIONMENT 

LIMITATION 

KANSAS: 

ar«w  SMM  *•  2M.M*  In  popuiatioo: 

%lJgJSA45 

t799J7t 

Lawnaea,KS 

SLj««pti.MO>KS(KS) 

T«Dika,ICS 

OMM 

son 

1.93S.75X 

217,«S3 
S3»AS1 

KENTUCKY: 

SU3«324 

U3iMt 

ClvkBTaa.TN-KY(KY) 

MLUI 

73J8S4 

EwHviat.  IN-KY  (KY) 

197  J(8 

4S,SM 

H— t^gto- »J.t..d,  HVVJCY-nH  «KY> 

3MJ7< 

21S.444 

Omnrtiri.KY 

5M.M3 

29M11 

LOUISIANA: 

Slalt  •pportkNMMM  aod  IhfdtadM  for 

t3.nejit 

I1.MMM 

Ah— dria.LA 

STt^TVS 

3at.l4S 

Ho«Mi,LA 

4tM34 

193033 

Late}«a«.LA 

M7^499 

42S,9S9 

Lak*ClwriM,LA 

TfSJSi 

413,9«9 

MoarM.LA 

754021 

393,517 

SIMtl.LA 

4tM31 

113,994 

MAINE: 

Siatt  ■innrtliMiint  and  IfaiiltadMi  for 
I  SS,*M  to  2M,0M  in  popvlaiiga: 


$1.7ea.t77 


r,  NfE 
Lawiiton-Aabiira,  ME 
Pwtluid.ME 

itb-Do«cr 


.NH-ME(ME) 


MARYLAND: 

Slakt  aitportioanMnt  and  UmiUtloa  for 
I  SO,MO  I*  2S«.tSe  kt  popubtfoa; 


349.748 
4SMt2 

s4Mn 

14Mt 


$1492.791 


1S2,7SI 
31S.«33 

3M25 


f7Sl,514 


,MD 

Cinbcrluid,  MD-WV  (MD) 
FndOTfek,MD 

,MI>-PA-WV(MD) 


ilMtS 

444324 
5«3.ie2 


22t^C35 

18Mi7 
125,5(7 
217,it5 


AVAILABLE 

FY1999 

OrEKATViC 

AVAILABLE 

ASSlSTAffCE 

ATKHtTHMMENT 

LIMITATION 

UM9J91 

$759,970 

217,453 

3444 

538,451 

397,993 
449,414 

$827,944 

$435447 

73.954 

45,954 

218,444 

299,911 

191,929 

124,061 
247,398 
355,478 

S2.452.998 

$1,868,922 

357,831 
251,498 
419434 
497,349 
472,894 
253401 

326,149 
I92,n3 
428,989 
413489 
393477 
113494 

$1,947,198 

$898,464 

219491 

254,813 

544,849 

48445 

152,758 

215,433 

499448 

30,425 

$1,184,775 

$751414 

384434 

205,580 
278,904 
315.757 

228,435 
180407 
125467 
217.005 

Federal  Register  /  Vol.  62,  No.  234  /  Friday,  December  5,  1997  /  Notices 


64477 


Page  9  of  15  pages 


TABLE  2 
FEDERAL  TRANSIT  ADMINISTRATION 


FY  19W  SECTION  53«7  URBANIZED  AREA  FORMULA  APPORTIONMENT 


FY199S 
<N*ERATING 


FY199C 

ASSISTANCE 

URBANIZED  AREA/5TATE 

APPORTIONMENT 

LIMITATION 

MASSACHUSETTS: 

Sfott  appOTttoanMat  and  Hmitatioii  for 

areas  5a.SaS  to  2aS.SM  in  popnlatioB: 

$7.«9t319 
L3490S5 

$4.S1S.979 

BracktemMA 

9M,7e7 

FalRhcr,MA-RI(MA)' 

«28,»72 

ntcM«rrLaa«initcr,MA 

$4U31 

2tS,SSl 

njawih.MA 

3Bfci(^PP 

1*9,M5 

La«di,MA4iIH(MA) 

1>9S.M< 

997,173 

Mtt3M 

C95,995 

Plaillcld,MA 

M9449 

21L9S8 

Tiantia.MA 

349,»M 

135^471 

MICHIGAN: 

State  apponfouMnt  and  lahatioa  for 
arMB  5t,iaa  to  2Sa,a«a  in  popalalfoK 

Battk  Craek.  MI 
BayOlKMI 

iHarWr,MI 
,MI 
JackMa,MI 
Kahmawo,  MI 
MadMgaa,MI 
PwtIiwr«a,MI 

v,MI 


K397.aS9 


MINNESOTA: 

Stote  apportioaiiicnt  and  JmitaHaB  for 
arMf  5S,«M  to  2ie,iet  in  popolatiaK 

Dnhitli,  MN-WI  (MN) 
Farfa-MoorWad,  NIMtfN  (MN) 
Grand  Forfcf,  ND-MN  (MN) 
La  CraaH,  WI-MN  (MN) 
RaclM«cr,MN 
St.  Chad.  MN 

MISSISSIPPI: 

State  apportiomMnt  and  Mmkatfoa  for 
arm  Sa,00a  to  2Sa,0ta  in  popalatkm: 

Biloii-GalQMrt,  MS 
Hatticsbwg,  MS 
Paicagoala,MS 


$2079.724 


S54,75( 

329,744 

78499 

34,437 

<2S,7M 

«73,759 


$1JS7.19» 


1011,753 
377,M7 
3«7,77t 


$30«3.7«3 


534075 

313,828 

59M71 

343,8k 

431,733 

211024 

4M341 

13«,779 

894443 

327,621 

I48848fr 

614,18< 

785,753 

414,697 

517438 

218057 

U<2,81( 

7830<3 

837497 
339459 
242432 
1442,789 
929,959 
219447 
2I94H 


$4.010,940 


$1J98^1 

$1,429,380 

358,439 

347439 

152084 

291,118 

37,533 

44,978 

12,455 

21492 

287,183 

392,317 

243,817 

422,445 

$906,688 

$1427.154 

552,169 

759,744 

S284n 
245481 
199,985 
997,173 
995495 
211,988 
135,478 


$3483.743 


334,989 

313429 

374437 

3434H 

279.495 

211424 

393494 

134,779 

374,931 

327.421 

897,793 

414,194 

492,445 

414497 

324433 

218457 

728,581 

703443 

$1,090,931 

358,439 
152494 

37433 

12,455 

287.183 

243,017 


8996.489 


166,861 
188,458 


234,797 
230.591 


552,149 
144,041 
188.450 


AVAILABLE 

FY  1998 

OFEEATING 

AVAILABLE 

ASSISTANCE 

AFPOKTIONMENT 

LOOTATHW 

$4,700,172 

$4.919379 

858482 

944,797 

64478 
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TABLB  2 


FEDERAL  TRANSIT  ADMINISTRATKm 


FY  19M  SECTION  5397  URBANIZED  AREA  FORMULA  APPORTIONMENTS 

- 

FY199t 

AVAJLAMLB 

OPERATING 

FT  1998 

OTEMATING 

- 

rvtfM 

AanSTANCB 

AVAUAMUi 

ASSISTANCE 

UKBANIZSD  AKBiUBTATS 

APrOKTIONMENT 

LIMITATION 

AmimONMEST 

UMITATWN 

MBSOinU: 

$2.(97438 

173337 

USCI41 

S34««3 

IUMa39 

222,473 
15M47 
5U4<f 
31MM 

tlJ9lj832 

fl,295^ 

222.473 

.    t58M7 

512,445 

311,494 

C«taBkta.MO 
J«V»^MO 
Spr^^Md.MO 
Sl.jMq*,MO-KS(M0) 

333,853 

234,457 
787,597 
335J25 

MONTANA: 

$1.79MB 

€92,421 
*45JU4 

4Bijm 

$atS321 
332,IM 
288JS25 

SU25.723 

332,854 
324,442 
208,525 

OrMlPMi,MT 

iiiMiBii.Mr 

434J44 

4$4^8n 
284,727 

NURASKA: 

tlS95M8 

i^99Al3 
•MO 

tnxim 

UJ5IJ58 

8783,488 

UM»ta.NS 

Mmh  aiy,  U-NB-SD  (NK) 

747,115 
3M93 

IJ97,m 
54J34 

747,115 
34,493 

NKVAOA: 

Slalt  ^inill— !■!  Mid  fenhatkMi  for 
■n«  5MM  !•  ItMM  ki  popMteliM: 

•• 

4.941 

1^M99 

112341 

S9«3I7 

M 

m 

m 

NKW  HAMPSUIKK: 

|93M«9 

$UI9.722 

8938,889 

1.134 
425,529 
279,748 
233,454 

LmmI,  MA-NH  (NH) 

NMIW.NH 
Portioulh-Dttiw-Roefcwtf.  NH-ME  (NH) 

1.13* 
42S329 

Z7t,7M 
233,454 

3JU 
437J891 
599,441 

379J8S9 

NEW  JERSEY: 

MH  SMM 1*  2M.tN  hi  p«f«ktlMi: 

$133Mt3 

1.T7MT1 
5UM1 

$1,142,152 

SU51.479 

Sl.142.152 

AllMMkaisr,NJ 
VtoAaa-MBTai.NJ 

913,441 

241,744 

829^45 
321,525 

913,408 

248,744 

NEW  MEXICO: 

MM  SMM  M  2M.M*  li  popaMM: 

SSS349 

$344371 

S427.038 

$344^1 

LMCracM.NM 

1S5379 
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TABLR  2 
FEiffiRAL  TRANSIT  ADMINISTRATION 


FY  19fB  SECTION  S3t7  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


] 


URBANIZED  AREAiSTATB 


NEW  MEXICO  (( 

Satal^NM 

NEW  YORK: 


fY19» 
OPERATING 
FYltlt  ASSISTANCE 

AFPfHtTIGNMENT    LIMITATION 


14U92 


9SM8jm 


fJMfjn 


U92.73> 

11377 
571313 


NORTH  CAROLINA: 


39UM 
515^414 

i3n,T4i 


$9jmjt4t 


753343 
4325 
32M74 
143314 
112351 
213,473 
431399 
149 
49t3«3 


*yMI<M4 


49S3M 

313,739 

5M30 

234342 

73WI»  .  , 

343332 

31339.^... 

1423*3 

MIMO 

444329 

441319 

124357 

42145S 

173,712 

714l22t 

357377 

4IS3M 

245312 

495315 

2t73a 

39S^7t4 

111.712 

447329 

259314 

1341319 

442397 

m998 
AVAOABLB 

ArtoanoNMENT 

278,714 


$3,479.005 


NORTH9AKOTA: 


$1.754a94 


$494341 


.NIKMN<ND) 
IP«fti,ND-MN(ND) 


544341 

72939S 
515311 


217343 
192337 


OHIO: 


$4312313  $2.45059 


WV.«Y-OH(OH) 


994342 
253349 
543343 


413334 
123334 

294»744 


873043 

1U834 

358J82 

244JS91 

248,879 
323J77 
478,874 
80 
737,741 


9Oa097amJ^ 


435M1 
314038 


248^472 
995,925 
274J877 
244J845 
445011 
4J»jni 
318073 
248484 
405011 
815,734 


$1097044 


314,434 
4S7045 
323087 


S3017044 


423038 
158012 

J4UM. 


AVAHAMLE 
OPBMATtNC 
ASSISTANCE 
LOmAIMN 

141092 


$2087097 

753043 
4025 
328,474 
10010 
U20S1 
203,473 
430O99 
109 
490O93 


313,739 
238042 

343308 
142003 
484029 
04057 
173,7*2 
3S7077 
205O12 
207O48 
111,792 
2S9014 
482097 


$494.941 


217083 
28SO01 
192037 


$2,454.959 


413O30 
123038 

J9i2SL 


•4480 
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TAKSa 
FEDERAL  TMANSIT  ADMINISTRATION 


TABLB  2 
FEDERAL  TKA^BIT  ADMINICTRATION 


FY  IfN  SECTION  5397  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


FY  1998  SBCnON  5397  URBANIZED  AREA  FORMULA  APPOSnONMENn 


UBSANIZID  AKBA«r ATK 


WV4M(O0) 

numtom 


41,7W 


oa-wv-rAfOH) 


79M83 
2HM8 

jmgH 


iWlfii>,A»-OK«0K) 


OBIGON: 


IML2ML>4> 


tnjm 

W47 


44Ut9 

4Ml9n 


PUEKTOUOO: 


41MM 
511,743 

unii34 


mAATU 


mjm 


PY199I 

mtm 

^^AIIAMM 

ORKATING 

OnMATtNC 

AflVTANCS 

AVAOAUM 

ASSOTAMCE 

UMITATiaN 

ArromomoNT 

LaOTATtON 

-    wijm 

m/m 

mjm 

MMH 

4»,ns 

"JHJtM 

t7M99 

MiJS4 

inju9 

3UM2 

JUM 

stja 

2M9S 

2SJM 

JM** 

48aui2S 

4tsjm 

4SME2t 

iHUi 

nuM 

IHI§$ 

MM9S 

MHW 

amjtm 

tMMW 

SMMM 
MS5 

MSS 

•039 

379,7U 

4UJ79 

fn,?u 

tua&MJ 

tLmjm 

tl.425.m 
73S,tm 

73S>«S 

USi^f 

Km 

IJUU 

*3W 

1943M 

JMliW 

t940M 

49M3t 

nuts 

moH 

I8J29.71S 

UML13» 

4IMS1 

4nosi 

9»^3n 

IJ2SJH 

ntjsi 

3JW 

3JU4 

30SS 

4mjm 

mx3u 

43T0fr 

mnjnt 

ijujon 

uftjsn 

nun 

ntjm 

niou 

iiMn 

JiMW 

nun 

UMJM 

tO9rj0 

tjmom 

1S4J9S 

UX9M3 

iMJtt5 

a9ll9M 

MIH7 

29MW 

Ml 

ijsr 

4tt 

277,n2 

JBMO 

277012 

S9U15 

mom 

mots 

tX312J3t 

tSJi4Mi 

txmjM 

345437 

517,413 

2450S7 

2Hi9< 

flUC 

2U,tH 

FYUN 


^ 


UIBANIZED  AKKA/BTAim 

POlWOMOOCriiii  lit); 
OvM^PR 


nri99t  ASSBTANCX 

ArramoNMBNT  ldhtation 


MA-U(KO 

■I 


south  CAKOUNA: 


Smb  CH^  U-NB«D  CSD) 
>SD 


TXHNESSKE: 


TN-Mrtri,VA(no 
TN«Y(TN) 
TN 

IN-VAON) 


nXAS: 


TX 
TZ 


2,tl9,3M 
597,M9 
514^734 

uiMn 
iOfon 

1.122351 

415,755 
145353 

i4S3n 

453,775 

13SM42 

341,472 

SilMU 

t244b2l5 

137442 
452,779 

54479 
192459 

t]L542.719 

$1413449 

34137S 
351,745 
3M374 
39M45 
452,799 

155,795 
144325 
1M415 
1493n 
319395 
114317 

tioasu 

$523345 

492,595 

11,274 

949,142 

177355 

4319 

3413a 

«L9S3.999 

$557455 

152449 
445355 

3373S5 
513.752 
47S313 

95341 
147354 
145451 

225,795 
2S23U 

$15492.227 

$7457445 

541353 
1495349 

3Z2474 
5444C3 

AVAHABLE 

FT  199$  orutATmc 

AVAUAMLB  ASSISTANCE 

APPOanONMENT      LaOTATKW 


iOttJSI 
37404t 
32309t 


lO^Oit 
TUMI 


WtM2 


a5.7a 
moa 

145077 

453,775 

1054042 

341^472 


fy-ffjff 


5M9/ 
l»M4i 


tt094J79 


54479 
1*2J§9 


$1013J49 


214,415 
225,545 
231053 
245073 


2S4072 


f79U97 


155,795 
155,525 
154015 
149051 
319095 
114017 


S52304S 


252015 

7059 


51025J52 


177055 

4019 

341,321 


5t57J555 


114015 

mon 

211033 
322049 
297057 


95041 
157054 
1450*1 
225,755 
252011 


511043.752  VOnMS 


452059 
745.472 


322074 


•4412 
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TABU  2 
FEDERAL  TRANSIT  ADMINISTRATION 


FY  19M  SECTION  53t7  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


inUAraZXO  AKBAATATE 


fYlfN 

orauTiNG 

PYWn  ASSBTANCK 

APromOt«MINT    LIMITATION 


S4M.«37 


W*M54 
797011 


U1UV7 
M13,tl3 

417427 

40411 

<ia,3M 

wnjm 


mjsm 

213»74t 
322,«M 

MMU 


04.749 
2SI3S3 


434443 

3174M 


2n,«i» 

773diM 
4M,M1 
41«,3a» 


4ia»221 

WKXfs 
197437 
1474S1 
142J99 


272411 


UTAH: 


tffmUm 


y»M*^ 


43i|2l9 

3«74M 


>lt2jf73 


34Mt7 


U3AJSU 


142473 


$244415 


434413 


**Mum 


$2414444 


TH«rkM.VA(VA) 
VA 
VA 

VA 
TN-VA  (VA) 
VA 
VA 
VA    • 


ijur 

54497 

448423 

2SI447 

3«l,»21 

lt24» 

443.773 

113474 

34449 

15449 

974441 

2M441 

734413 

414479 

1497499 

4n42S 

AVAILAMLE 

FT  199$ 

OPEMATWG 

AVAILABLE 

ASSISTANCE 

AnomONMENT 

iMOTATHW 

5t3,4M 

tOWff 

74M24 

343,413 

499499 

ja,m 

2J%JtK 

m^sst 

2UA14 

3tXSH 

3U.749 

213.749 

7§t.4» 

322,414 

ms,954 

449,979 

mjsn 

I49^lt 

3Hjm 

J434W 

KrX3i3 

4H745 

3tx.9n 

2Sa,S53 

4UJS23 

49t,9U 

4ojm 

4li,221 

397433 

249.195 

199491 

197437 

Z34JST 

147^31 

ltX,474 

142,*S9 

4K^t 

3mjU2 

379J$7 

272,311 

Mm? 

202,344 

S71U* 

434,2$3 

4SMt2 

3»T,S4S 

I3M.727 

234^737 

1397431 

S244ja5 
344,3tS 

397494 

a44MM 

t2jH9.4t» 
5<597 

41437 

371^734 

2S»M7 

2U43t 

m,4U 

2531144 

113.974 

13^393 

15,449 

HIJU 

299,441 

457447 

414,979 

47IM45 

4U,I2S 
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TABUt  2 
FEDERAL  TRANSIT  ADMINISTRATiON 


FY  19M  SECTION  S3t7  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


UKBANBED  AREA/5TATB 
WASHINGTON: 


Fri99B 
OniATING 
nri99t  ASSBTANCZ 

APromONMENT    LIMITATION 


tJMtSlS 


3944U 

7t4,7l8 
737439 
741445 


tMaM49 


i7Ma 

21147« 

172474 


WV 
MI>-WV(WV) 
MD.rA-WV(WV) 

WV-KY-OH(WV) 
WV4W(WV) 
Wtktm,  OB-WV^A  (WV) 
WV4MCWV) 


1^34445 

14,714 

3,717 

4M41t 


WBCONSIN: 


191,174 
443479 


H474472 


,WI 

B*II,WHL(WI) 
,MN*WI(WD 


usaa/m 

324,744 
1434n 


iB«jr,WI 
>W1 
,WI 

La  Cnaa,  WMMN  (WI) 
.WI 
>WI 


442499 


sn^ir 


441441 

14v4tS 

2443 

4344iS 

273441 
12M47- 
391499 


455^749 

155424 

94,797 

237415 


FT  1994 
AVAOABLE 

AFroEnoNMaa- 


tufjjsn 


AVAOAMLE 
OnEATtNG 
ASSISTANCE 
LOOTATION 


ttj4lMS 


294,934 
549,599 


443J52 

447,144 
477,717 

ttJUj9U 


inj9€2 
iltJKH 
17UK74 


322,927 


fiMl.4 


9424 
j;i3i 

43X199 

27Mn 
119447 


tiJS9.t47 


tstjti 

39,493 

434,9t5 

275,349 
129^497 
291,399 


WI 
WI 


',IL>WI(WI) 


C3I471 

557442 

1.2434U 

444 


WYOMING: 


,WY 
WY 


394471 


I»7«w7i4 


TOTAL 


4l24<i 

474491 


$221499492  193498494 


194429 

277457 

443444 

'IB^iJt 

274444 

499433 

212443 

349.449 

421444 

779,432 

99 

392 

231,772 

329^424 

U7,714 

24<7«l 

481499 

JM9491 

247499 

2S2JS7 

213414 

297434 

453;m 

isMai 

9<7»7 

237,995 

5N439 

19U29 

493,449 

274,149 

292M3 

mjm 

99 

239,772 

197,719 

S4aj99 


ES^aeaaB 


247499 
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TAMtMi 
nOBRAL  TRANSIT  AIMONISTSATICm 


FY  19M  SECTION  5311 NONUSBANIZED  AREA  FORMULA  AFTOrnONMENTS.  AND 
SECTION  5311(k)  RURAL  TRANSIT  ASSISTANCE  PROGRAM  (RTAP)  ALLOCATIONS 


tTAn 


NtwYMll 


rvifm 

fYifir 

ascnoNssii 

RTAP 

ArromoNMiNr 

AlXOCA-nON 

tijMjm 

i»9JM 

4mj3i 

S7/M» 

turn 

1I,«M 

i/mtm 

71MJ 

isr4jn4 

WJM 

iODjm 

147  JSS 

U41.3U 

7l;7tl 

Ul«.Vt2 

tUSl 

3IW3t 

Hits 

4,lO».4» 

lUJM 

A.'mMi 

UXMl 

19MS5 

I3jn9 

saSiMs 

SMN 

I^M«.l«2 

M4U 

0»JM5 

ii«,nt 

4.I7M72 

114^1 

24sa» 

91JS4 

X13MO 

SM79 

3;n4,S23 

laMM 

uisjtas 

9S.1«3 

14M4U 

71,793 

I.7SMM 

77 J« 

ijnjMi 

T9,tS» 

S^MtJW 

UMtf 

xfsijn 

M,44» 

2M143X 

94,944 

iAujn* 

MHSU 

MMTS 

OJtl 

IJtWW 

7«,19a 

42S<4C7 

S«,592 

143«,SM 

«7/«S3 

UltgMS 

74,»S5 

IJCOM 

M4M 

VM*iS» 

U7>U 

MU497 

143JM 

iMkW 

59JM 

CMM 

Mja 

<.l3IJ*t 

14S^M2 

243Un 

9MU 

2JM1J44 

•M47 

M4M«5 

iss,y7« 

2.M4JM7 

9ijm 

M1JM7 

S4jm 

3.*H3M 

n.-m 

7Ti3»T 

txjm 

ijniAa 

1M,»1 

•ausM 

I7T,2»4 

SM.If» 

99J44 

MMN 

M,7M 

MMn 

UJM 

3,4BMM 

MMM 

MI7^IT7 

17,454 

i;Wf  jw 

•1J«7 

3.SS1.7S3 

lasjta 

4M,7S9 

SJjSH 

tVHU 

AVAUAMIB 

AVAILABU 

sBcnoNsaii 

KTAf 

AUOCATWN 

$UUy9»4 

199494 

3$2,tl» 

57/M9 

43JM$ 

njM» 

taiJ9t 

7iM> 

IAI9JU9 

»jm 

3,9S3.§3$ 

wjtas 

»43JN4 

n,ni 

7tS.430 

f94Si 

in.9u 

54.7$3 

2MUtT 

U2JS»4 

I9a.ui 

IH9SI 

123^92 

I3JU9 

133,454 

Stum 

t7».7l4 

U^U 

2.7I7J90 

ll$JU 

24iSJM 

114^1 

IMiJI9 

9l.su 

tJ43JS4 

M3jm 

2JI7.2S7 

H4JIH 

IJ»33M2 

9SJ*3 

«fMM 

71.793     - 

UU,7M 

77JM 

U$3JM 

7%lSt 

Jjftjft 

U$^t5 

ijusjtn 

W^^^^^ 

i^m^si 

94J44 

2J49S34 

m^u 

543^33 

tsjti 

iif^t 

7M99 

347459 

S4.S92 

7U49I 

v^a 

l^t3J7» 

7A9SS 

7M490 

t94l» 

3M*M» 

I37M4 

3,7t9JK» 

mtM9 

I43JI4 
S9JM 

i\M^\9pm 


ujm.m 


39.9*4 
3.MS7J2S 
I449JU2 
IJ$9J42 
4J$3.it9 

ia*s^m 

144,72* 
1.494,443 

449,79$ 
».44t,§9l 

37IMS 

437,911 

93,737 

2J7»,47§ 

l,SHJDl 

ia93J34 

2a34M7 

3I2J94 


I9M3 

143,992 

9M/3 

t2M7 

133,974 

9IM9 

54J9S7 

91^71115 

9ij90 

II9J9I 

t77J94 

S9J44 

99,793 

12,399 

97.454 

91.947 

195.929 

S74H 


HflUZL 
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TAILE4 
FEDERAL  TRANSIT  AmflNlSTRATlON 


FY  19M  SECTION  531*  ELDERLY  AND  PERSONS  WITH  DISABILITIES  APPORTIONMENT 


CTATC 


DMric(tf< 


New  Jfnty 
NtwYMfc 


FY  1991 
APPORTI<mMENT 

$U77.S1« 
ItMK 

TT.Uff 
951475 
7S74J7 

741433 

S47423 

MM«9 

2M493 

33M479 

M934M 

13^834 

33S4t4 

343.7V1 

2.S2S,71t 

1433437 

n2,«31 

«t3492 

1433493 

42M19 

1.M1.C32 

1494491 

24«S.44S 

14SM29 

73544« 

14S1.7S7 

315431 

4IMlt 

3CS41S 

34f4M 

1.7>MI9 

4294S7 


27«l5«f 
52414 

.  t93.719 
t31423 

34<M<» 
719.70 
37947* 
SM4W 
29143S 

I4'M99 

34agM7 

4Mg751 


13«3|2 
1,31UM 
1415413 

«154t2 
141*455 

_2fiZ!L 


TOTAL. 


5i24214a. 


n'i99« 
AyAUAKE 

AmmoNianr 

S74»Jt59 

ttijts 

5J49* 
4aj9S 
534,999 

3,79ljOl 
5UMT 
593JS3J 
2l4jen' 
21SASS 

3475439 
9*7439 
139,75* 
Mf4*5 
3**,i7l 

Ijf93,n4 
999,1439 
S7IJ9H 
497^99 
7I4J3I 
7I*M3 
3l9jUS 
719,399 

1,912,995 

l,i449J4* 
739,799 
SUJU 
939JSn 
349,552 
399J99 

1095,599 
322a*9 

2,724J34 

ljn9499 

219A14 

51,39* 

1,754,955 
423,477 
593,34* 

34934*9 

39*^73 
4»M/9 
33^734 
9*7415 
3499,1433 
393414 
391434 
131439 
999457 
913411 
455445 
"      929,939 

/794yy 

U2.754^ 


64486 
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TBANSIT  AMIMBnATION 


FY  19N  SECTION  S3t9  FIXED  GUDBWAY  MOOIKNIZATION  APPOKTIONMENTS 


8TATE/AIBA 


.rWiii^lBimUHBlaai 


TOTAL. 


FTifM 

FYlMt 

ArVOmONMENT 

AFTOmONMENT 

mmjm 

tst4,4n 

tkMOMJgfk 

Ul*JO» 

MiMiS 

€12,3H 

44C743X 

2jaj4t 

Ti.iTijm 

2KfU,727 

4,n2.MX 

2.7U,m 

MM0 

5S4,1$3 

S0tMi 

317JK2 

■w/^i^ 

IM^4S3J4S 

dtun 

wKf799 

jijmji 

11,03^14 

UlMM 

74tJ94 

41442 

23^19 

3jM2jM» 

»JS4,n9 

3M7S 

mtn 

MUTit 

541^43 

M4X497 

4,7$4A74 

1^437 

lt»J§H 

IMJMWfSS 

4IJUtt4S3 

a4m3« 

laaijm 

147MM 

iJtt»JU2 

13.S3MM 

7MKm 

5l^4§j|§5 

3UI§^1 

S3MM 

M9wMf 

4njl29 

274,479 

]M,347 

n4jM 

2^iM^2M 

1,377,421 

M4x,au 

U7,774 

C73M4M 

3»JS7J49 

3«7,7S2 

197,993 

4iMtS 

24U35 

TfSJHU^'m 

lSS.4t4.4n 

IMM^M 

4441,414 

i,Tn^7 

IjmfiiM 

7744S442 

43,7m,7€l 

lS.44aM 

t,41S,4SS 

01,717 

351,949 

U7t3M 

724424 

Ht,ii4 

342,552 

3M4( 

17,374 

SC2J9S 

319M5 

241«J2t 

1^79,729 

49S,«37 

2Uj4m 

73iMM 

4492,749 

4S2,7M 

254,445 

2VM44 

154J32 

tmAllfiSi 

$451474M4 
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TABLE 6 
FEDERAL  TRANSIT  ADMINISTRATION 


FY  1998  SECTION  5309  NEW  START  ALLOCATIONS 


PROJECT  LOCATION  AND  DESCRIPTION    - 

AZ  Phoenix- Metit^>olitan  Area  Transit 

CA  Los  Angeles- McCrorail- MOS-3  Project 

CA  San  Bernardino  Metrolink  Project 

CA  Orange  County  Transitway  Project 

CA  Sacramento-  LRT  Extension 

CA  San  Diego  Mid-Coast  Corridor  Project 

CA  San  Diego  Mission  Valley  East  Corridor  Project 

CA  San  Diego  Oceanside-Escondido  Ught  Rail  Project 

CA  San  Francisco- BART  Extoision  to  the  Airport  Project 

CA  San  Jose- Tasman  West  LRT  Project 

CO  Denver- Soutliwest  Corridor  Project 

CO  Roaring  Foric  Valley  Rail 

FL  Fort  Lauderdale- Tri-Coonty  Commuter  RaO  Project 

FL   Miami^Nortli  27th  Avenue  Project 

FL  Miami- Metro  Dade  East- West  Corridor  Project 

FL   Oriando- Lynx  Light  Rafl  Project 

FL  Tampa  Bay  Regional  Rafl  Project 

GA  Atlanta- North  Springs  Project 

GA  Atlanta- DeKalb  County  Light  RaU  Project 

IL    Chicago-  Wlsconsfai  Central  Commuter  RaU  Project  [METRA] 

IN   Northern  Indiana  South  Shore  Commuter  RaU  Project 

IN   IndianapoHi- Northeast  Corridor  Project 

LA  New  Orleans- Canal  Street  Corridor  Project 

LA  New  Orieans- Desire  Streetcar  Project 

MA  Boston- South  Boston  Piers  (MOS-2)  Transitway  Project 

MA  Boston- Urban  Ring 

MD  MARC- Commuter  RaU  Improvonents 

MN  Twin  Cities  Transitways  Projects 

MO  St.  Louis-  MetroUnk  St  Ckiir  LRT  Extension  Project 

MO  Springfidd-Branson  Commuter  RaU 

MS  JadisoB- Intermodal  Corridor  project 

NC  Charlotte- South  Corridor  Transitway  Project 

NC  Research  Triangle  Park  Project 


FY  1998 
AVAILABLE 
ALLOCATION 

3,987,062 
61^01,090 
996,766 
1,993,530 
20,234,344 
1,495,150 
996,766 
2,990,300 
29,803,294 
21,330,786 
22,925,610 
1,993,530 
7,974,126 
4,983,828 
4,983,828 
31,697,150 
996,766 
44,455,750 
996,766 
2,990,300 
3,987,062 
1,245,957 
5,980,594 
1,993,530 
46,100,413 
996,766 
30,899,736 
11,961,188 
29,902,970 
498,383 
2,990,300 
996,766 
11.961.188 


64488 


Federal  Register  /  Vol.  62,  No.  234  /  Friday.  December  5.  1997  /  Notices 


Page  2  of  2  pages. 


TABLE 6 


FEDERAL  TRANSIT  ADMINISTRATION 


FY  1998  SECTION  5309  NEW  START  ALLOCATIONS 


PROJECT  LOCATION  AND  DESCRIPTION 

NJ  UrlMui  Core  (SecanciM  Tranfcr) 

NJ  Urbui  Core  (Hudsoo-Bergoi) 

NV  Las  Vcgaf  Clark  County- Fhcd  Giddeway  Project 

NY  New  York- East  Side  Access  Project 

NY  New  York- St  George  Ferry  Tenninal  Project 

NY  New  York- WhhchaU  Ferry  Terminal 

NY  Nassau  Hub  RaU  Lkik  EIS 

OH  Cantoo-Akron-Clcvelaiid  [Northeast  Ohio]  Commuter  Rail 

OH  Cleveiand- Bhie  Line  Extension  to  Highland  Hilk  Project 

OH  Cleveland- Berea  Red  Une  Extension  to  Hopkins  InL  Airport 

OH  Cleveland- Waterfkxmt  Une  Extension 

OH  Toledo  RaU  Project 

OH  Cincinnati- Northeast/Northern  Kentucky  Rail  Line  Project 

OK  Oklahoma  City- MAPS  Corridor  Tramit  Project 

OR  Portkuid- Wcstskle/HiUboro  Project 

PA  PItUburgh- Airport  Busway  Project 

PA  Strawberry  Hill/Diamond  Branch  RaU  Project 

PR  San  Juan- TrcnUrbano 

SC  Charleston- Monobeam  RaU  Project 

TN  Memphis-  RegkHial  RaU  Project 

TX  Austin-  Capital  Metro 

TX  DaUas- North  Central  Light  RaU  Extenskm  Project 

TX  DaUas- Ft.  Worth  RAILTRAN  Project 

TX  Galveston- RaU  TroUey  [Dicsd]  System  Project 

TX  Houston-  Regional  Bus  Project  •  >-     . 

TX  Houston-  Advanced  Regional  Bus  Project 

UT  Salt  Lake  City- South  LRT  Project 

UT  Salt  Lake  City- Regkmal  Commuter  RaU 

VA  TMewater  [NorfoUt]  Rail  Project 

VA  Virginia  RaUway  Express-  Commuter  RaU  Project 

VT  BurUngton-Essex  Commuter  RaU 

WA  Seattk-Tacoma  Commuter  and  Light  Rail  Projects 
TOTAL  (AU  AUocatfons  Above). 


FY  1998 
AVAILABLE 
ALLOCATION 

26,912,674 

59,805,941 

4,983,828 

19,935^14 

2,491,914 

2,491,914 

498,383 

1,993,530 

797,413 

697,736 

996,766 

996,766 

498,383 

1,594,825 

63,194,945 

4,983,828 

498,383 

14,951,485 

1,495,150 

996,766 

996,766 

10,964,424 

7,974,126 

1,993,530 

50,934,727 

'  996,766 

63,194,945 

3,987,062 

1,993,530 

1,993,530 

4,983,828 

17,941,782 

$797,412,555 
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TABLE (A 
fEDERAL  TRANSIT  ADMD4ISTRATION 


PRIOR  YEAR  UNOBLIGATED  SECTION  5309  NEW  START  ALLOCATIONS 


AK 

AR 

CA 

CA 

CA 

CT 

¥L 

¥L 

FL 

GA 

IL 

LA 

LA 

MO 

MS 

NC 

NJ 

NY 

OK 

PR 

TN 

TX 

TX 

VA 

VT 

WA 


PROJECT  LOCATION  AND  DESCRIPnON 

Fenry  Prefect 

MfePn 
MOS-3 


IY19N 

UNOBLIGATED 

ALLOCATION 


GrifllBUi^SslPnifMt 


27th  AvcBM  Preset 
MKTO  Deis  Easl- West  CmUer  Pittfcct 


4,939302 


Hi  II  Tint  nUlihrtriiij  Tiiiisil    [•] 

Cky- MAPS  Conidor  TrMit  Syitan 


It  Worth  RAOLTRAN 


2,4i9,»51 

U04^( 

1^(2,090 


Scottle-nalaB-TacniM  Light  Rid  Pn^cct 


TOTAL  (AB  Allocaliow  Aborc). 


$ie,50Ml! 


FY  1997 

UNOBLIGATED 

ALLOCATION 

C34M14 

lfit6JH6 

<9411vM2 

2,979 Jt9 

1,489,534 

993,t23 

.     14J9S343 

993,023 

l«4a9,S34 

22343,015 
7,944403 


1,98«,044 

0 

3,72333< 

l,9tt,O40 

3^7,79< 
15443499 


2,979,0i9 

993423 

24794X9 


TOTAL 

FUOMYEAR 

UNOBUGATED 

ALLOCATION 

6,345,41$ 

69,511,602 

2,979,0^ 

1,499,534 

993,923 

14,995,343 

993,923 

1.499,534 

63,969,604 

22^43,915 

12,994,995 

I,M6J946 

3,495,999 

5,461,626 

1,499,759 
9,675,937 
1,996,946 
6,959,367 
4052,772 
15,143,599 
40,306,799 
2,979,969 
2,955,113 
2,979J969 


$284457423   I         $299.434.442 


[*]  Carryover  toirif 
FY  1990 


FY  1995  AmIs  ia  dM  amoaia  of  $3470400  erteaded  for  obU^tka  by  the 
Report  to  New  York  aty  -  WUtcban  Ferry  [$2,481,250h  aid 
($1,488,750) 
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TABLE? 


FEDERAL  TRANSIT  ADMINISTRATION 


FY  1996  SECTION  5309  BUS  ALLOCATIONS 


STATE/AREA 

ALABAMA 

Birmingham/Jefrersoo 
County 
-    Birmingham 

Gadsden 

HunUvUlc 

Mobile 

MobUe 

Mobile 
Mobile 
Montgomery 
Tuscaloosa 
ARIZONA 


Tuscon 
CAUFORNIA 
Foisom 
FoothiU 
1-5  Consortium  Cities  Joint 

Powers  Anttaortty 
Inglewood 
LakeTahoe 
Lorig  Beach 
Marina/FL  Ord 
Mendocino  County 
Modesto 
Rialto 

Riverside  County 
Riverside  County 
Sacramento 
San  Joilquln  (Stocktoa) 
Santa  Clara 
Santa  Cruz  Metropolitan 

Transit  District 
San  Ysidro  Border 
Solano  County 
Sonoma  County 
Unitrans 
Woodland 


PURPOSE 


Buses 

Downtown  interroodal  transportation 

bdlity,  phase  2 
Buses  and  vans 
Intermodal  center,  phase  1 
Southern  market  historic  intermodal 

center 
Monidpal  pier  intermodal  waterfront 

aces  Si  rehabilitation  project 
Bus  replacement 
Intermodal  fisdllty 
Bus  replacement 
Bus  replacement 

Buses  and  bus  facilities 
Intermodal  center 

Multimodal  fiudUty 

Transit  bus  maintenance  bdBty 

Faculties 

Transit  center  project 

Intermodal  center 

Buses  and  bos  fadllties 

Buses  and  multimodal  center 

Buses 

Bus  maintenance  fhdlity 

MetroUnk  depot 

Buses  and  bus  CadUty 

Transit  vehicle  ITS  communications 

BusEsdllty 

Buafkciltties  . 

Buses 

Buses  and  bus  facility 

Intermodal  center 

Buses  and  bns-relatcd  equipment 

Bus  facilities 

Maintenance  facility 

Transfer  facility 


FY  1998 

FY  1998 

AVAILABLE 

auxx:ation 

AUjOCATION 

$2,990,320 

$1,695,090 

5,980,641 

3^90,182 

99,677 

56,525 

4,983368 

2,825,151 

996,774 

565,030 

996,774 

565^30 

1,495,160 

847,545 

5,482,254 

3,107,666 

1^95.160 

.           847M5 

996,774 

565,030 

4,485,481 

2,542,636 

996J74 

565,030 

1^95460 

847,545 

8,970,962 

5,085,272 

4,983,868 

2,825,151 

498387 

282,515 

996,774 

565,030 

1«495,160 

847,545 

996,774 

565,030 

797,419 

452,024 

1.744,354 

988,803 

1,096,451 

62^533 

2,342^18 

1,327,821 

996,774 

565,030 

996,774 

565,030 

1,993,547 

l,130fi61 

2^91,934 

1,412,576 

996,774 

565,030 

498387 

282,515 

1496,128 

678,036 

996,774 

565,030 

996,774 

565,03(r 

— . 

199355 

113.006 

Federal  Register  /  Vol.  62,  No.  234  /  Friday,  December  5,  1997  /  Notices 


64491 


Page  2  of  6  peges. 


tablet 


FEDERAL  TRANSIT  ADMINISTRATION 


FY  1996  SECTION  5309  BUS  ALLOCATIONS 


STATE/AREA 

CALIFORNIA  (coaC'd) 

YolaCeMity 

YniiMlii  arse 
COLOKADO 
CONNECTICUT 


PURPOSE 


I  and  bus 


NcwHai 
DELAWARE 
FLORIDA 


Bas 

New 


iBtcmodalfKfflty 


Fkrtda  CKrvs  ConnectioB 


Lakaworth 

LYNX 

Mctr»>DadeCauly 


iCoanty 

Tanved 

CoBBly) 
VolMla  Corny 
GEORGIA 


HARTiM  bvei  and  bw  flhdUtks 


MARTA 
HAWAn: 
ILLINOIS 
INDIANA 


BeslSKilitjr 


FY  19ft 
ALLOCATION 


996,774 

498387 

5^482354 

L993347 

3,737,981 
1496428 
M9S468 

L993347 

MJS46i 
996,774 
996,774 

2,99t321 

4,983,868 
996,774 

L993347 

l«49S46t 
1,993347 

3387,894 


Bases  and  baa  bdtties 


SmrthBcnd 
IOWA 
Statewide 
SlauClly 

KANSAS 

LOUISUNA 


Intermodal  fhcfltty 


Park  and  ride  IbdMy 
iCeantybos 


Statewide 


Labyctta 
Lake  Charles 
LADOTD 
Mowoe 
New  Orleans 


Bns-relatedfhdilty 

Vans  and  eqo^iinent 
land  bos-related 
t  and  boa-related 


1393347 
1393347 

2,741427 

U45367 

996,774 


998364 
1496428 
747388 
149316 
697,741 
797^19 
837i3C 


FYI998 

AVAUABLB 

AUjOCATION 


565,039 

282^15 
3yl97j66f 

U39JHI 

2J18MS 

(7BA36 

847,545 

Ui8jHl 
847,945 
565^839 
5t5J838 

I,f95j891 
2,825J51 

565,930 
U39j8tl 

847M5 

ja39Mi 

1299021 
2,925451 
2Jt2i45l 
2,542434 

U39J8tl 
U39JHi 

IJ553J833 
79tM8 
565J839 


t78J8M 

423J73 

84,755 

395,521 


5.985J72 
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TABLET 


FEDERAL  TRANSIT  ADMINISTRATION 


FY  1996  SECTION  5309  BUS  ALLOCATIONS 


ITATE/ARKA 
LOUISIANA  (ooot'd) 


PURPOSE 


MARYLAND 

MASSACHUSETTS 
iRTA 
IMMtatM 

iAtm 


Bmamd 


MICHIGAN 
MINNESOTA 


btcniiodal  trmsponllMi 
UDleaitetiMi 


SL\  

MISSISSIPPI 
MISSOURI 

iCMy 
idty 
State  efMlMMul 
NEVADA 

Cmmtj 
,  WMkoc  County 

I  Tramportatiaa 

NEW  JERSEY 
NEW  MEXICO 


SaataPcaad 


Bdftur* 
Ualon  StatkM  kitcnDodal  center 


NJ  Tranilraltcmathrc  ftid 


electric  traiinMW^ 
(DUETS) 


iCi 
Santa  P« 


Park  and  ride 


NEW  YORK 

Naana  Coantjr  and 


and  bM  tedRtici  (Goodwa 


Natnrali 


NcwYefkCtty 
NfTA 


NatnralfM 
HUBUNK 


FY  1998 

FY  1996 

AVAILABLE 

ALLOCATION 

AUXfCATION 

996,799 

22Ajm 

299,632 

lt»M9 

7,9744S8 

4^29042 

498,367 

282^15 

07,741 

395^21 

99«J74 

5iS,&30 

996,774 

565,030 

2.996,321 

lM5Jf9l 

7^5^61 

4a37,m 

6,976,9i2 

5,§»5J72 

1,495466 

847,545 

1,993,547 

U3$Mi 

3,488,707 

i,977,t06 

4,485*481 

2,542,634 

7,974488 

4,528042 

7,974488 

4,528042 

M954M 

847045 

5,966,641 

3098092 

996,774 

5*5,938 
5t5j838 

996.774 

996,774 

545,838 

996,774 

545,830 

3,737,961 

20i8043 

996,774 

545,838 

4363,868 

2O2505I 

1^195466 

847045 

7*475381 

4037,727 

996,774 

545.030 
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TABLET 


FEDBRAL  TSANSIT  ADMBOBntATION 


FY  199B  SECnON  S369  BUS  ALLOCATIONS 


STATB^ARBA 

NEW  YOBKCcanf^ 


OHIO 
ORBGON 


PENNSYLVAhOA 


SEPTA 

Towaada  Borough 
ll^^lkcs-BarTc 


Bases  and  IM 
InteraMdalbos  Ikclity 


Statewide 


BoMsandl 

Bos  and  bos  fSMfltties  projects 


— Trmi — 

FT  1996 

AVAUABLB 

UX0CA110N 

ALUKAXtON 

1,993,5«7 

lOMMi 

UMB398 

um^tn 

996J74 

S450&8 

244SyBe 

4,2M426 

VI2M36 

4,9BM« 

j;iis;isi 

139S34T 

lonmi 

996,TT4 

5t5j830 

|T61,f68 

2O2S051 

12*46940 

7042079 

996,774 

545038 

996,TT4 

fgj^fff 

996,774 

S4S038 

996,TT4 

199355 

U3094 

496367 

2t20i5 

797vll9 

452024 

9M364 

3390i8 

4f63tT 

2820i5 

299332 

149099 

996,774 

56S399 

996,774 

545039 

747388 

423073 

747368 

423,773 

996,774 

545039 

996,774 

i4Sj939 

199355 

113094 

M954M 

847045 

7*475382 

4037,727 

1393347 

1,139041 

1*49540 

.847045 

1345367 

^794088 

3367394 

20^9021 
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TAILS  7 


FSDCIAL  TRANSrr  ADMINBTSATION 


FY  urn  SECnON  S3t9  BUS  AIXOCATIONS 


STATE/ARIA 
SOVraCAKOUNA 


WNJniBAKOTA 


UTAH 


rfiri  mHpwMIn  «Hii 


fl|ASHlNGTQN 


Pull  and  ride  lots 


FY  19ft 

AVAILABLE 

ALLOCATION 

ALLOCAnON 

1,993,547 

MJiiMJ 

2,99M2t 

i,4M399 

99i»774 

S4fj§ff 

2,a42,749 

U71JU 

y^4jm 

2.9fUM 

ijmjm 

a.99t3ai 

ljtfSj&99 

i^^m 

ijujm 

9»i,774 

st5jn$ 

M9S4i9 

UTMS 

1,993347 

Ui^MI 

2*«91,934 

lAi2^H 

1,993347 

UM^i 

3it,7W 

2UJU2 

13933<7 

tJMjm 

2,491334 

iAi2J5H 

1393347 

iomm 

.  .  umjm 

$47M5 

9HJJ4 

StSjtM 

.    349493 

t4iJ5i 

3N,7» 

Z2tjU2 

2^«91334 

MAi2A7t 

2*<913M 

lAi2J57$      \ 

99i»774 

5UA39 

99i,774 

545,939      \ 

M9S4«i 

847,545 

W91334 

1^11574 

9M,774 

545,939      : 

M9S4M 

847,545 

43«3i« 

2,925451 
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TABLE 7 


FEDERAL  TRANSIT  ADMINISTRATION 


FY  1996  SECTION  5309  BUS  ALLOCATIONS 


STATE^AREA 

WASHINGTON  (cont'd)' 
Oiyiiiplc  PeniMala 

iBtsmatlonal  Gatenay 
SnohomMi  Coonty 
Tboomhi  Donas  statiMi  projlcct 
Thustoa  Cooaty  Intctdiy 

Wbotcon  TranqMrtatioa 


PURPOSE 


^siispeitatinii  Center 


WESTVIRGrlNlA 
Hontington 
Statewide 

WISCONSIN 
Mlhmnkce 
Wtoconsin  Transit  System 


Intennodal  Facflt^  and 


Rail  station  relmbiittation 


TOTAL 


FY  1998 
ALLOCATION 

fTi9«* 

AVAILABLE 

AU/KATION 

996,774 

545,039 

2^1334 

M9S4M 

996,774 
ly49S4M 

1,412474 
847,545 
545,939 
847,545 

6377^15 
9,220455 

3,955M2 
5,224,539 

996,774* 
12351355 

545,939 
7^45^3 

$399381,278 

miJ6l012 
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TabkTA 


FEDERAL  TRANSIT  ADMINISTRATION 


PRIOR  YEAR  UNOBUGATED  SECTION  5309  BUS  ALLOCATIONS 


rY19f7: 


STATE/AREA 


AR  Statewide 

ARUtticRodi 

CA  Eureka 

CA  Faitfldd  City 

CAFelMMn 

CAFootliiU 

CALakcTalMc 

CA  tforth  Orange  Cmuty 

CANorwaiii 

CARivcnide  County 

CA  San  Joaquin 

CA  Santa  Barliara  (MTD) 

CA  Santa  Cms  (MTD) 

CA  San  Yiidro  Border 

CA  Sononui  County 

CA  Thousand  Oalu 

CA  Yolo  County 

DE  Statewide 

FL  Miami  Bcadi 

FL  Tampa  (HilklMrough  aiea  RTD) 

FLYbor 

GAChatliam  , 

GA  MARTA 

lA  Statewide 

lA  Fort  Dodge 

lA  Ottumwa 

lASiouCRy 

lA  Iowa  Department  of  Transportation 

IN  IndianapoliB  (metro) 

INSontliBcnd 


nUOK  YEAR 

VliOBUGATED 

ALLOCATION 


$2^79,750 

992,500 

992,500 

1J8%500 

496,250 

4,714,375 

1,256,505 

198,500 

992,500 

992,500 

2,729,375 

1,985,000 

1,985,000 

992,500 

992,500 

595,500 

1,985,000 

6,947,500 

992,500 

2,779,000 

992,500 

1,052,050 

1,985,000 

3,693,668 

688,160 

60,940 

2443,800 

1,261,368 

992,500 

5.455J22 
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Table  7A 


FEDERAL  TRANSIT  ADMINISTRATION 


STATE/AREA 

FY  1997  (Cont'd): 

KS  Statewide 

KS  Johnson  City 

KY  Statewide 

KYOwcnsboro 

LA  Statewide 

MABoston 

MA  Hyannis/CapeCod 

MA  LowcH 

MI  Statewide 

MSJadnon 

MS  Jadcson 

MO  Kansas  City 

MO  Statewide 

MOStLonk 

NYBufblo 

NYNcwRoclielle 

NY  Syracuse 

NY  Westchester  County 

NC  Statewide 

OR  Hood  River 

OR  Salem 

PA  Statewide 

PA  Armstrong  County  MID^County 

PA  Berics  Area  Reading  Transit 

PA  Erie 

PA  Indiana  County 

SC  Spartanburg 

TX  El  Paso 

TX  Galveston 

TX  Liberty,  Montgomery,  Polk  Counties 


»  BUS  ALLOCATIONS 

PRIOR  YEAR 

UNOBUGATED 

- 

AUXKATION 

i                992,500      1 

2,183,500 

3,970,000 

99,250 

10,087,104 

$992,500 

3^25,625 

992,500 

4,722,500      1 

992,500      1 

3,473,750      1 

6,451^50      1 

4^90,225      1 

1,736,875 

992,500      1 

1040,625 

1,985,000 

496,250 

1,170,000 

J73,688 

1,836,125 

634,300 

260,035 

397,000 

1,985,000 

674,900 

1,488,750 

2,481,250 

496,250      1 

I 

1.013.170      n 

64498 


Federal  Register  /  Vol.  62,  No.  234  /  Friday,  December  5,  1997  /  Notices 


Page  3  of  4  pages. 


7A 


FEDERAL  TRANSIT  ADMINISTRATION 


PRIOR  YEAR  UNOBUGATED  SECTION  5309  BUS  ALLOCATIONS 


STATE^AREA 


FY  lff7  (Cont'd): 

UT  Salt  Lake  City 
UTLofaa 
VTStatcwIdc 
VT  Burlliigtoa 
^VTUriM^ARoral 
VARcatoo 
VA  Virgliiia  Beach 
WABrtmcfftoa 
WA  EvcfeCt 
WAPortA^dM 
WA  Seattle  Mctni/Kk« 
WI  Statewide 
WY  FreeaMBt  Cevaty 


FY19M: 


TOTAL  FY  lff7  ABocatkMW 


AR  Statewide 

CA  Ceachela  Valey 

jCASaa  Diego 

CT  Norwick 

mHoootala 

ILSUtewidc 

LANewOricaiM 

LA  SL  Bernard  Partah 

MOKanaaaCity 

NY  Albany 

NYBoflkla 

NY  PrnawlBf  r 

NYNcwRochclk 


PRIOR  YEAR 

UNOBUGATED 

ALLOCATION 


.5,458,750 

2,382,000 

188425 

1,488,750 

149,375 

496050 

992,500 

1,985/tOO 

1977,500 

992,500 

$3,970,000 

1,572025 

992O00 

ti40J14O60 


$794,000 

496050 

4,674000 

1,488,750 

3070,000 

1,428,601 

2077000 

1,488,750 

6071050 

4O62O00 

496050 

5033,750 

744075 
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TUileTA 


FEDERAL  TRANSIT  ADMINISTRATION 


PRIOR  YEAR  UNOBUGATED  SECTION  5309  BUS  ALLOCATIONS 

PRIOR  YEAR 

^ 

UNOBUGATED 

STATB^ARFA 

AUjOCATION 

FY19M(CeiU'd): 

NY  WcstdMstcr  Connty 

2033025 

NCState 

1050,000 

OHState 

2000,000 

PA  Phfladeipiria 

992000 

PAErie 

3070,000 

TNNMiiTiile 

297,750 

TXEIPMa 

1,465000 

VTMailiie  Valey 

6I2O00 

TOTAL  FY  19MADocatfcins 

$48047051 
$188.761311 

TOTAL  (AlABocatieMAIwfe) 

64S00 
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TAUBS 
PEDEBAL  TRAhSrr  ADMINBTRATION 


TABU  9 


IfM  SBCnON  S3t3  METROPOLTTAN  PLANNING  AND 
SECTION  S313(fc)  STATE  PLANNING  AND  RESEARCH  APPORTIONMENTS 


•TATm 


NawYwk 


TOTAL. 


^"^"TfTHI 

ucnoNSJu 

SECnONS3t») 

AVAtLAMLK 

AVAtLAMLK 

AfroanomiENT 

APKMnOfniENT 

<MMtI 

$92,759 

istjsn 

4UM 

tia.722 

l33Mf 

istjta 

4tji» 

*.m:m 

ijtuss 

SJAUS 

U9jm 

4S3J» 

123,799 

isMjn 

42Jfi 

2t2J»4 

42Jt§ 

2JI2J73 

$l3.m4 

7900 

tHm 

ijun 

42Jf9 

liUV 

42J4§ 

2JiVSi 

4t7^43t 

stdAU 

l3S,74t 

i7*,4a 

47,5X2 

MUil 

SlJSi 

USMi 

UJ79 

49MM 

nxm 

IS»Mi 

42,m 

n»ja$ 

im,5S2 

ut9.m 

23$A73 

tjnM9 

n3jn4 

sasjM4 

n%s2f 

isajm 

42J4» 

m%jm 

I4UU 

isMjn 

42Jt» 

isMja 

42jm 

tyjni 

43,931 

isun 

42,M» 

t.9SS.7S3 

334M5 

istjm 

42,349 

3,mjm 

711432 

4a,f3$ 

uuu 

isun 

4U» 

ijn;M» 

33SJ9t 

2S2,3S$ 

ajn 

2$tjm 

71Ji9 

ijtmAn 

MM5I 

lajut 

42jm 

2t3J$S 

7i,9at 

/sun 

42Jt» 

4i<4» 

11142* 

2M3J33 

S73J99 

242,743 

HM3 

isa,sa 

4a4m 

MMJ3? 

193.449 

fM,S57 

1424*5 

tSMJtZ 

42449 

SS7,7f2 

124454 

isaja 

424*9 

42xm 

197449 

5307  Ui 


IlMriYcttrlfMFi 


AnmFi 


AFKMmONMENTS 


$r0741C7» 


$2JM7yW 

$M227«377 

$MM12tC7 


FUNDS 
AYAUABLE 

$isms4tt 

$M,99M39if7 
$»Jltl3tfS 

Sijuiiast 

$M99ttt24 
$MM59719i 


$43tMll      $3,I2t,279 


tinman 


CMt 


$22t,Ml        U4iMS 
53t7  UrtNuriad  Am  Fonnola  PrognuD  -  Areas  Uador  200,000 


5311  NoonrlMmind  Arm  Fmmfai  ruijiii 
UaisrSO^MO 


$3J77tlMi 
iMtlMTM 


$1.404M28 


t»J9177m 


$0.00025057 


5309(aiXlXA)  Capital  Progran  -  Find  Guideway  ModcnriBitiMi 

Tlcr3  Tlcr4 


I  ngMtinlj  Sptifled  Aws; 
>V«UcfeMile 
tMik 


RcTcoueVcUdcMik 
Route  Mile 


AHArcas: 
$tt.«2MS36S  $0.13418473 

$2,093.71  $7384^ 

$0.15951497 
$4,438.10 


l3:49JtSM29 

$0M114tO4 


$0.92061934 


(FR  Doc  97-31910  Filed  12-2-47;  1:4«  pm] 
MUMa  COM  4tt»47-C 


Friday 
December  5,  1997 


Part  V 


Environmental 
Protection  Agency 


40CFR  Pait  298 

Clarification  of  Standards  for  Hazardous 
Waste  i.and  Disposal  flsitricisu 
Trsalment  Variances;  Final  fMe 


.^ 
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EPA  is  today  finalizing 
clarifying  amendments  to  the  rule 
authorizing  treatment  variances  from 
the  nationi^  Land  Disposal  Restrictions 
(LDR)  treatment  standards.  The 
clarifying  changes  adopt  EPA's 
longstanding  interpretation  that  a 
treatment  variance  may  be  granted  when 
treatment  of  any  given  waste  to  the  level 
or  by  the  method  specified  in  the 
regulations  is  not  appropriate,  whether 
or  not  it  is  technically  possible  to  treat 
the  waste  to  that  level  or  by  that 
method.  In  response  to  comment,  the 
Agency  is  indicating  in  the  rule  the 
circumstances  when  application  of  the 
national  treatment  standard  could  be 
found  to  be  "inappropriate", 
specifically  where  the  national 
treetment  standard  is  unsuitable  from  a 
technical  standpoint  or  where  the 
national  treatment  standard  could  lead 
to  environmentally  counterproductive 
results  by  discouraging  needed 
remediation. 

In  addidon,  EPA  proposed  to  reissue 
the  treatment  variaiu:e  granted  to  Citgo 
Petroleum  under  the  clarified  standard. 
The  Agency  is  not  taking  further  action 
on  this  pari  of  the  proposal  because,  due 
to  changes  in  Citgo's  remediation  plans 
for  its  Lake  Charles  Louisiana  facility, 
this  particular  variance  has  become 
moot.  The  Agency  is  consequendy 
withdrawing  the  Citgo  variance. 

fffECnvc  DATE:  These  final  regulations 
are  efiisctive  Deccnnber  5,  1997. 
AOORESSCS:  The  ofTicial  record  for  this 
rulemaking  is  located  at  the  RCRA 
Information  Center  at  Crystal  Gateway  I. 
First  Floor.  1235  |efferson  Davis 
Highway,  Arlington,  Virginia.  The 
RCRA  Information  Center  is  open  from 
9t00  a.m.  to  4:00  EST  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  Docket  Identification  Number  for 
today's  action  is  F-97-TV2F-FFFFF. 
Appointments  to  review  docket 
materials  are  recommended. 
Appointments  may  be  made  by  calling 
(703)  603-9230.  Individuals  reviewing 
docket  materials  may  copy  a  maximum 
of  100  pages  from  any  one  docket  at  no 
cost.  Additional  copies  may  be  made  at 


a  coat  of  SO.  15  per  page.  In  addition,  tha 
docket  index  and  some  supporting 
materials  are  available  electronicaUy. 
See  the  SUPPLBMMrANY  wrOWMftTIOM 
section  for  information  on  accessing 
electronic  information, 
ron  RJRTMDI  WFOWMATWil  OONTACT:  For 
general  information  on  RCRAi  Uod 
disposal  treatment  variances,  and  this 
rule  contact  the  RCRA  Hotline,  between 
9:00  a.m.  and  6:00  p.m.  EST,  Monday 
through  Friday,  except  Federal  holidays. 
The  RCRA  HoUine  can  be  reached  toll 
free  on  (800)  424-0346  or,  Ikom  tte 
Washington  D.C.  area,  on  (703)  41t-* 
9010.  Hearing  impaired  can  reach  the 
RCRA  Hotline  on  TDD  (800)  &53-7672 
or.  in  the  Waahington  D.C  iMa.  on  TDD 
(703)  412-3323.  For  detailed 
information  on  specific  aspects  of  this 
rulemaking,  contact  Elizabeth  McManus 
on  (703) 308-8657. 

SUPflBIDfTAIIV  MFOMMTIOM: 

Aixaeais^  Taday's  Kida  mi 
lafsnaatioa  EBadronically 

Today's  final  rule,  its  docket  index 
and  the  foUonving  supporting  materials 
are  available  electronically  and  may  be 
accessed  through  the  Internet:  To  access 
these  documents  electronically:  "Use  of 
Site-Specific  Land  Dispoaal  Raatrictioo 
Treatability  Variances  Under  40  CFR 
268.44(h)  During  Cleanups  "  U.S.  EPA 
guidance  memorandum  from  Michael 
Shapiro.  Director  EPA  Office  of  Solid 
Waste  and  Steve  XAtfUg.  Director  EPA 
Office  of  Emergency  and  Remedial 
Response,  faa.  8»  1997. 
WWW;  Http://www.epa.gov/epaoawer/ 

harwaste/ldr/ldr-rule.htm 

FTP:  flp.epa.gov 

Login:  anonymous 

Password:  your  Internet  addreea         -  ^ 

Files  are  located  in  /pub/apaoswer/ 
bazwaste/ldr/ldr-rule.btm. 


L  Background 

n.  Clarified  Standard  for  Granting  Traatinent 
Variancas 

A.  Clarification  of  "inappropriala" 
standard  ■  - 

B.  Compliance  With  Sututoty  Provisions 
for  LOR  Treatment 

m.  Rasponaes  to  Comment 

IV.  Withdrawal  of  Citgo  Trsatment  Variance 

V.  State  Authorization 

n.  Ragulatory  Requirement* 

A.  Ragulatory  Impact  Analysis  Pursuant  to 
Executive  Order  12866 

B.  Regulatory  Flexibility  Analysii 
C  Unfunded  Mandates  Reform  Act 

D.  Submission  to  Congress  and  the  Gananl 
Accounting  Office 

L  Background 

The  essential  requirement  of  the  Land 
Disposal  Restrictions  (LDR)  statutory 
provisions  is  that  hazardous  wastes 


must  not  be  land  disposed  until 
hazardoiu  constituent  concentrations  in 
the  wastes  are  at  levels  at  which  threats 
to  human  harlth  and  the  environment 
are  minimized,  and  land  disposal  ia 
otherwise  protective  of  human  health 
and  the  environment  RCRA  sections 
3004  (d),  (e),  (g)  and  (m);  56  FR  at 
41168,  August  19,  1991;  62  FR  at  26062. 
May  12, 1997.  These  requirements 
iKMinally  are  satisfied  by  prohibitina 
disposal  of  hazardous  wastes  until  the 
wastef '  hazardous  constituent 
concentrations  reflect  the  performanca 
achievable  by  the  Best  Demonstrated 
Available  Treatment  technology 
(BDAT).  62  FR  at  26062.  May  12, 1997. 
EPA  recognized  from  the  iix»ption  of 
tlie  LDR  program,  however,  that  there 
would  be  circumstances  when  these 
technology-based  treatment  standards 
might  not  be  either  achievable  or 
appropriate.  Accordingly,  EPA  adopted 
a  treatment  variance  provision  (codified 
in  40  CFR  268.44;  51  FR  at  40605- 
40606.  Nov.  7. 1966)  providing  that: 

Where  the  trsatment  standard  is  eMprssssd 
as  a  concentration  in  a  waste  or  waste  extract 
and  a  waste  cannot  be  traeted  to  the  specified 
level,  or  where  the  traatmeat  technology  is 
not  q>prapfiaie  to  the  waste,  tha  gsoarator  or 
treatieent  facility  may  petition  the 
Administrator  for  a  vaiianoe  from  the 
treatment  standard.  The  petitioner  must 
demonstrate  tliat  because  the  physical  or 
chemical  properties  of  the  waste  diffsrs 
significantly  from  the  wastes  analyzed  in 
dmrsloping  the  treetment  standard,  the  waste 
cannot  be  treated  to  (the)  specified  levels  or 
by  the  specified  methods. 

A  treatment  variance  takes  the  form  of 
an  alternative  LDR  treatment  standard. 
Nationally  applicable  variances  and 
site-specific  variances  that  are  approved 
using  rulemaking  procedures  are 
codified  in  the  Table  to  §  268.44,  40  CFR 
268.  44(o).  Site-specific  variances  that 
are  approved  using  non-rulemaking 
procedures  are  not  codified. 

As  set  out  in  more  detail  in  the  May 
12  notice,  EPA  has  interpreted  the  first 
sentence  of  the  treatment  variance 
provision  as  creating  two  independent 
teats  tmder  which  treatment  variance 
applications  can  be  considered:  first, 
where  the  waste  in  question  cannot  be 
treated  to  levels  or  by  the  methods 
established  in  the  rules;  and  second, 
where  such  treatment  may  be  possible 
but  is  nevertheless  "not  appropriate". . 
62  FR  at  26059.  May  12, 1997.  EPA  has 
further  viewed  the  second  sentence  of 
the  treatment  variance  provision — 
which  refers  to  a  demonstration  that  the 
waste  difiiers  chemically  or  physically 
firom  those  the  Agency  analyzed  in 
developing  the  standard — as  applying 
only  to  the  technical  infeasibility  part  of 
the  standard.  62  FR  at  26059,  May  12. 
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1997.  However.  EPA  now  recognizes 
that  the  existing  rule,  as  drafted,  mlRht 
be  read  to  require  a  demonstration  that 
a  waste  is  physically  or  chemically 
different  along  with  a  showing  that  it 
cannot  be  treated  to  a  specified  level  or 
by  a  particular  method  whenever  a 
treatment  variance  is  sought,  including 
situations  where  the  otherwise 
applicable  treatment  standard  is 
technically  possible  but,  nonetheless, 
inappropriate.  This  was  not  EPA's 
intent,  and  EPA  initiated  this 
rulemaking  to  remove  any  drafting 
ambiguity  in  the  rule. 

n.  Clarified  Standard  for  Granting 
Tkaatment  Variances 

EPA  is  finwHring  the  proposed 
amendment  to  the  rule,  with  two 
changes.  First,  EPA  is  clarifying  the 
situations  imder  which  treatment 
variances  may  be  approved  because  the 
otherwise  applicable  LDR  treatment 
standard  is  "inappropriate."  Second,  the 
Ageiury  is  adding  language  that 
explicitly  requires  alternative  LDR 
treatment  standards  approved  through 
the  treatment  variance  pnx»ss  to  satisfy 
the  requirement  that  treatment 
standards  result  in  substantial  treatment 
of  hazardous  constituents  in  the  waste 
so  that  threats  posed  by  the  waste's  land 
disposal  are  minimized,  and  also 
indicates  that  special  considerations 
may  arise  in  satisfying  this  standard  if 
the  waste  is  to  be  used  in  a  manner 
constituting  disposal.' 

A.  Clarification  of  "Inappropriate" 
Standard 

The  Agency  proposed  amended 
language  simply  stating  that  a  treatment 
variance  could  be  granted  if  it  is 
"inappropriate"  to  require  treatment  to 

'  EPA  is  also  rastoring  ianguage  to  40  CFR 
268.44(a)  and  (h)  that  was  inadvertently  deleted 
when  EPA  proposed  this  clarificatu>n  and  redrafting 
the  introductions  to  both  provisions.  These  changes 
are  made  to  restore  the  inadvertently  deleted  text 
and  to  make  the  difierence  l>etween  national  and 
■ite-specific  variances  more  clear,  as  follows.  The 
40  CFR  268.44(a)  national  variance  is  waste- 
•pecific — it  could  apply  to  the  same  type  of  waste 
•t  numerous  sites.  National  variances  are  obtained 
by  petitioning  the  Administrator  and,  as  set  out  in 
40  CFR  268.44(b).  petitions  are  processed  using  the 
procedures  set  out  in  40  CFR  260.20.  The  40  CFR 
268.44(h)  variance  is  site-specific — it  applies  only 
to  a  certain  waste  generated  at  a  particular  site.  Site- 
specific  variances  are  obtained  by  petitioning  the 
Administrator,  or  the  Administrator's  delegated 
represenutive,  or  an  authorized  stale.  Petitions  for 
•ite-specific  variances  are  processed  on  a  site^by- 
site  basis  and  are  not  required  lo  be  processed  using 
the  procedures  set  out  in  40  CFR  260.2ft  Further 
explanation  on  this  issue  is  included  in  the 
Response  lo  Comments  Document  for  today's  action 
in  the  response  lo  comments  submitted  by  the 
Department  of  Energy.  EPA  regards  the  restoration 
of  inadvertently  deleted  language  and  the 
associated  clarifications  as  a  technical  correction 
and  may.  thus,  make  tha  changes  immediately  in 
tliis  final  rule. 


the  level  or  by  the  method  set  out  in  the 
rules.  62  FR  at  26081,  May  12, 1997.  In 
the  preamble  to  the  proposal,  the 
Agency  provided  examples  as  to  the 
situations  when  application  of  the 
otherwise  applicable  standard  could  be 
inappropriate.  62  FR  at  26059-26060, 
May  12, 1997.  In  response  to  comment 
maintaining  that  the  rule  language  was 
impermissibly  open-ended,  EPA  has 
decided  to  include  language  codifying 
more  particularly  when  a  standard 
coidd  be  "inappropriate".  These 
circumstances  are  drawn  from  EPA's 
practice  in  applying  the  existing  rule 
and  are  consistent  with  the  examples 
discussed  in  the  preambles  to  the 
proposal  and  the  HWIR-Media  proposal. 
61  FR  at  18810,  April  29, 1996. 

The  first  circumstance  is  when 
imposition  of  BDAT  treatment,  while 
technically  possible,  remains  tmsuitable 
or  impractical  from  a  technical 
standpoint  The  chief  example  is  v^ien 
a  treatment  standard  would  result  in 
combustion  of  large  amounts  of  mildly 
contaminated  soil  or  wastewater.  55  FR 
at  8760  and  8761.  March  8, 1990;  61  FR 
at  18806-18808,  April  29, 1996  and 
other  sources  cited  therein.  The  same 
reasoning  could  apply  when  media  is 
contaminated  with  metal  contaminants 
and  also  contains  low  levels  of  organic 
contaminants.  In  such  a  case,  it  may  be 
inappropriate  to  require  combustion 
treatment  of  the  organic  contaminants 
both  because  it  may  be  inappropriate  to 
combust  media  generally  and  because  it 
may  be  inappropriate  to  combust  wastes 
where  metals  are  the  chief  hazardous 
constituent.2  Another  potential  example 
of  where  treatment  for  organic 
contaminants  may  be  technically 
inappropriate  is  when  a  waste  contains 
low  concentrations  of  non-volatile 
organic  contaminants  (for  example, 
concentrations  slightly  exceeding  a 
Universal  Treatment  Standard)  and  the 
waste,  for  legitimate  reasons,  has  been 
stabilized.  If  the  mobility  of  Ae  non- 
volatile organic  contaminants  has  been 
reduced,  it  might  be  inappropriate  to 
require  further  treatment  of  the  non- 
volatile organic  contaminants.  Cf,  61  FR 
at  55724,  Oct  28. 1996  where  EPA  made 
a  similar  finding.  Still  another  example 
of  a  situation  where  the  other%vise 
applicable  LDR  treatment  standard  is 
technically  inappropriate  could  be  a 
case  where  BDAT  treatment  could 
expose  site  workers  to  acute  risks  of  fire 
or  explosion  and  an  alternative 
technology  would  not  62  FR  at  26060, 


May  12, 1997.  In  all  these  types  of 
circumstances,  notwithstanding  that  it 
is  technically  possible  to  achieve  the 
standard  by  using  the  best  demonstrated 
available  technology,  it  could  be 
inappropriate  to  do  so. 

Ine  second  set  of  circiunstances 
where  treatment  to  the  limit  (tf  best 
demonstrated  available  technology 
might  be  inappropriate  involves  cases 
where  imposition  of  the  otherwise 
applicable  treatment  standard  coidd 
result  in  a  net  environmental  detriment 
by  discouraging  aggressive  remediation. 
The  example  EPA  and  audiorized  states 
have  encountered  most  often  to  date  is 
where  federal  rules  allow  the  option  of 
leaving  wastes  in  plaoB,^  and  a  fecilify 
then  has  the  choice  of  ptusuing  the  legal 
option  of  leaving  the  wastes  in  place  or 
opting  to  excavate  thereby  tillering 
treatment  to  standards  based  on  the 
performance  of  best  demonstrated 
available  technology,  which  can  be  very 
expensive.  62  FR  at  26059,  May  12. 
1997,  and  other  sources  thore  cited.'*  In 
these  circumstances,  a  treatment 
variance  can  provide  an  intermediate 
option  of  more  aggressive  remediation, 
which  may  include  substantial 
treatment  of  the  removed  waste  before 
disposal  of  that  treatment  residue— a  net 
enviroiunental  benefit  over  leaving 
tmtreated  waste  in  place.  61  FR  at 
55720-22,  May  12. 1997.  In  EPA's 
experirau»,  this  situation  often  occurs 
when  BDAT  treatment  would  require 
that  wastes  be  treated  to  achieve 
constituent  concentrations  that  &1] 
below  protective  site-specific  cleanup 
levels,  thus  increasing  remediation  costs 
for  treatment  of  excavated  wastes.  In 
these  instances,  EPA  has  indicated  th»t 
consideration  of  a  treatment  variance  is 
typically  warranted  (because  imposition 
of  the  otherwise  applicable  treatment 
standard  would  discourage  aggressive 
remediation  and  is,  therefore, 
inappropriate)  and  that,  if  a  variance  is 
approved,  protective,  site-specific 
cleanup  levels  may  be  used  as 


3  Although  it  should  alao  be  noted  that  it  is  often 
routine  and  obviously  appropriate  to  combust 
organic-contaminated  hazardous  wastes  and  to 
stabilize  the  combustion  residues  to  reduce  metal 
mo(>iUty:  see,  e.g.  treatment  standards  for  F024 
wastes  in  40  CFR  26S.4a 


>  Examples  are  where  wastes  can  raoiain  within 
an  "area  of  contamination",  where  remedy  selection 
requirements  allow  a  balancing  of  treatment  and 
conUinment  strategies  and  where  RCRA  legulatioos 
allow  the  option  of  cloaiQg  a  regulated  unit  with 
wastes  left  in  place. 

'Another  recent  example  of  such  a  treatment 
variance  was  granted  lo  Dow  C3iemical  Co.  k>y  EPA 
Region  V.  In  this  case,  the  company  could  legally 
leave  wastes  within  an  area  of  contaminatioa  but 
requested  instead  that  the  wattm  be  ■xfaumad  far 
more  secure  disposal  in  a  subtitle  C  landfill. 
Viewing  this  as  a  net  envirotmientat  benefit,  and 
fiirther  finding  that  no  other  treatment  but 
combustion  was  available  to  reduce  the  relatively 
low  levels  of  hazardous  constituents  (chlorioatad 
dibenzo-dioxins  and  furans),  the  Region  found  the 
existing  treatment  requirement  inappropriate  and 
granted  the  variance.  Treatment  Variance  (or  Dow 
Chemical  Co.,  June  10, 1997,  Reapooac  to  rn» intH 
Documeot  pp.  15-17. 
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alternative  LOR  treatment  standards. 
See  recent  EPA  guidance  on  LDR 
treatment  variances:  Jan  8,  1997 
memorandum,  "Use  of  Site-Specific 
Land  Disposal  Restriction  Treatability 
Variances  Under  40  CFR  268.44(h) 
During  Cleanups"  from  Michael 
Shapiro,  Director  EPA  Office  of  Solid 
Waste  and  Steve  Luftig.  Director  EPA 
Office  of  Emergency  and  Remedial 
Response  and  information  on 
compliance  with  statutory  provisions 
for  LDR  treatment,  below.  In  addition, 
see  "Hazardous  Waste:  Remediation 
Waste  Requirements  Can  Increase  the 
Time  and  Cost  of  Cleanups"  U.S. 
General  Accounting  Office,  GAO/RCEI>- 
96-4,  October  1997. 

EPA  is  accordingly  codifying 
qualifying  language  stating  that 
treatment  variances  can  be  granted 
where  the  underlying  standard  is  not 
appropriate  either  because  it  is 
technically  inappropriate  or  because 
requiring  LDR  treatment  is 
environmentally  inappropriate  in  that  it 
could  discourage  aggressive 
remediation. 

Finally,  it  must  be  remembered  that 
this  amended  rule  does  not  command 
issuance  of  treatment  variances  any 
more  than  the  existing  rule  does.  Like 
the  existing  rules,  the  amended  rules  set 
out  circumstances  when  treatment 
variances  may  be  considered.  The  actual 
determination  of  whether  an  otherwise 
applicable  LDR  treatment  standard  is 
"unachieveable"  or  technically  or 
environmentally  "inappropriate"  is  a 
fact-specific  determination  depending 
largely  on  site-and^vaste-specific 
circumstances. 

B.  Ckanplkmce  With  Statutory 
Provitions  for  LDR  Treatment 

As  stated  in  the  proposal  all  treatment 
variancet  must  be  consistent  with  the 
root  requirement  of  RCRA  section  3004 
(m):  that  treatment  be  sufficient  to 
minimize  threats  to  human  health  and 
the  environment  posed  by  land  disposal 
of  the  waste.  See  62  FR  at  26060/1 .  May 
12, 1997  ("alteraative  treatment 
standards  (established  by  a  treatment 
variance)  must  comply  with  the 
statutory  standard  of  RCRA  section 
3004(m)  by  minimizing  threats  to 
human  health  and  the  environment").  In 
order  to  ensure  that  there  is  no 
ambiguity  over  application  of  this 
requirement  in  the  context  of  alternative 
LDR  treatment  standards  developed 
through  the  treatment  variance  process, 
EPA  is  adding  regulatory  language  that 
•xplidtly  requires  the  decision-maker  to 
determine  that  a  revised  treatment 
standard  is  sufficient  to  minimize 
threats  posed  by  land  disposal.  Cf.  61 
FR  at  S5721.  October  23. 1996  (finding 


that  alternate  standard  In  treatment 
variance  does  minimize  threats  posed 
by  land  disposal).  In  making  this 
determination,  however,  EPA  (or 
authorized  State)  may  consider  risks 
posed  by  land  disposal  not  only  of  the 
treated  residue,  but  also  the  risks  posed 
by  the  continuation  of  any  existing  land 
disposal  of  the  untreated  waste,  that  is, 
the  risks  posed  by  leaving  previously 
land  disposed  waste  in  place.  Thus,  for 
example,  in  a  remediation  setting,  it  is 
appropriate  (and  likely  necessary)  to 
coiuiaer  risks  posed  1^  leaving 
previously  land  disposed  waste  in  place 
as  well  as  risks  posed  by  land  disposal 
of  the  waste  after  it  is  removed  and 
treated.  Cf.  61  FR  at  55721,  October  28, 
1996  (fact-specific  determination  that 
threats  posed  by  land  disposal  are 
adequately  minimized  when  treetment 
variance  will  leed  to  clean  closure  of 
large  surface  impoundment,  substantial 
treatment  of  removed  waste,  and 
disposal  of  treatment  residue  in  a 
subdde  C  landfill)  and  61  FR  at  18808, 
April  29. 1996.  and  other  sources  cited 
therein  (determination  that  the  policy 
considerations  which  argue  for  BDAT  as 
the  basis  for  technology-based  standards 
for  as-generated  wastes  do  not  alwajrs 
support  a  BDAT  approach  in  the 
renuidiation  context). 

In  addition,  when  making  a 
determination  as  to  whether  the 
statutory  provisions  for  LDR  treatment 
have  been  satisfied,  EPA  may,  of  course, 
condition  any  particular  variance  to 
apply  oidy  in  certain  circumstances  if 
the  focts  warrant.  There  is.  at  least,  one 
potentially  recurring  circumstance 
when  such  conditioning  may  be 
warranted  for  treatment  variances. 
Under  current  regulaUon,  hazardous 
waste-derived  products  can  be  used  in 
a  maimer  constituting  disposal  provided 
the  waste  meets  the  LDR  treatment 
standards.  40  CFR  266.23.  The 
exemption  was  premised  on  findings 
that  hazardous  wastes  would  meet 
requirements  reflecting  rigoroiu 
treatment  which  typically  destroys, 
removes,  or  immobilizes  hazardous 
constituents  to  the  limit  of  available 
technology.  S3  FR  at  31198,  August  17, 
1968.  In  order  to  ascertain  whether  this 
exemption  is  still  justifiable  for  wastes 
which  receive  treatment  variances  on 
the  ground  that  the  treatment  standard 
is  inappropriate.  EPA  is  noting  that  as 
part  of  a  determination  of  whether 
threats  are  minimized  under  the 
circumstances,  consideration  should  be 
given  to  whether  this  exemption  should 
continue  to  apply.^  This  would  entail  a 


Csct-specific  determination,  and  notice 
as  to  how  the  determination  might  be 
made  would  have  to  accompany  each 
such  treatment  variance.  For  example, 
in  situations  where  the  decision-maker 
determines  that  use  of  a  product  derived 
from  hazardous  waste  in  a  manner 
constituting  disposal  would  likely  not 
be  adequately  protective  even  if  Uiat 
hazardous  waste  derived  product 
complied  with  an  alternative  land 
disposal  treatment  standard  established 
through  a  treatment  variance,  the 
treatment  variance  approval  could 
include  a  condition  that  restricted  use  of 
the  treated  hazardous  waste  in  a  manner 
constituting  disposal. 

EPA  also  notes  that  the  Subpart  CC 
rules,  relating  to  control  of  air  emissions 
from  tanks,  containers,  and  surface 
impoundments  nrmniiging  hazardous 
waste,  state  that  if  a  waste  has  met  the 
LDR  treatment  standard  set  out  in  40 
CFR  268.40  (the  generally-applicable 
treatment  standards,  normally  the 
Universal  Treatment  Standards),  the 
waste  is  not  subject  to  further  Subpart 
CC  controls.*  See  40  CFR  264.1082  (c) 
(4)  and  265.1082  (c)  (4))  and  61  FR  at 
59941,  November  25, 1996.  The 
limitation  to  wastes  that  have  achieved 
the  generally-applicable  treatment 
standard  in  fact  means  that  the 
exemption  is  unavailable  to  wastes 
receiving  treatment  variances  that  alter 
the  generally-applicable  standards  for 
organic  hazardous  constituents.  EPA  is 
confirming  here  that  this  literal  reading 
is  intentional. 

m.  Kaapooaaa  to  CoanMBt 

Moat  comments  supported  the 
Agency's  proposal,  or  suggested  that 
there  was  no  need  to  clarify  the 
standard  in  the  existing  rule.  The  main 
negative  comment  came  from  the 
Environmental  Defense  Fund,  raising  a 
number  of  points. 

Pint,  the  conunenter  argued  that  the 
Agency's  own  closure  rules  for 
impoundments  create  the 
environmentally  adverse  incentive  to 
leave  wastes  in  place  and  thus  create  the 
dilemma  to  adopt  alternative  treatment 
standards.  The  comment  urges 


>  At  EPA  exptaiMd  in  Um 
lagMw  Dotica.  bowsMt. 
involving  rapiacMMHl  of 


12. 1997.  Ft 
•ctivtUM 


wMtw  onto  the  land  it  not  a  typa  of  oaa 
oonaliluting  diipoaal.  The  activity  is  a  typa  of 
tuparviaad  ratnediation.  and  la  not  the  type  of 
unsuperviaad  racycling  activity  covarad  by  tha  ua« 
constituting  dispoaal  provitiaoa.  62  FR  at  2S0e3, 
May  12. 1M7. 

*It  tbould  ba  notad  that  tha  Subpart  CC  standartls 
do  not  apply  to  wasta  managemant  units  uaad 
•olaly  lor  oo-sita  traatmant  or  stocaga  of  basardous 
wasts  that  is  ganeratod  as  tha  rasult  of  ramadial 
activities  required  by  RCRA  corrective  action 
authorities.  CERCLA  authotitias.  or  similar  Fadaial 
or  Stale  autboritiaa.  Saa  40  CFR  2a4.10e0  (b)  (S)  and 

aes.ioeo  (b)  (s). 
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amendment  of  the  closure  standards  for 
impoundments. 

While  it  is  correct  that  the  closure 
rules  for  surface  impoimdments  (and 
landfills)  create  more  opportunities  to 
close  with  wastes  left  in  place  than  do 
closure  standards  for  tanks,  piles, 
contaiiunent  buildings,  and  drip  pads. 
EPA  did  not.  and  is  not.  reopening  any 
of  the  closure  standards  in  this 
proceeding.^  In  developing  the 
standards  for  closure  of  surface 
impoundments.  EPA  allowed  the  option 
of  leaving  wastes  in  place  because  .of  the 
practical  difficulties  of  removing  large 
volumes  of  waste  bom  impoimdments, 
many  of  which  had  been  operating  over 
long  periods  of  time,  and  the 
recognition  that,  when  properly  capped, 
some  former  surface  impoundments  can 
safely  contain  wastes  during  and  after 
post-closure  care.  47  FR  at  32320  and 
32321,  July  26, 1982.  EPA  also  required, 
in  the  closure  performance  standards, 
that  releases  must  be  minimized  or 
controlled  at  units  where  waste  is  left  in 
place.  47  FR  at  32320  and  32321.  July 
26. 1982.  In  sitaations  where  sudi 
minimization  or  control  is  not 
achievable,  the  closure  performance 
standard  would  not  be  met  and  closure 
with  waste  in  place  would  not  be 
available  under  the  regulations.  In  these 
respects.  EPA's  closure  regulations  for 
surface  impoundments  are  identical  to 
those  for  landfills,  where  waste  is 
purposefully  disposed  of  in  the  land- 
based  imits.  EPA  is  re-evaluating  the 
relationship  between  requirements  for 
closure  of  regulated  units,  including 
surface  impoundments,  and 
requirements  for  RCRA  corrective  action 
and  will  take  this  comment  imder 
consideration  during  the  re-evaluation. 
In  the' meantime,  the  Agency 
nevertheless  intends  to  act  now  in  order 
to  assure  that  the  treatment  variance 
option  continues  to  provide  a  potential 
intermediate  alternative  between  full 
removal  of  waste  followed  by  treatment 
to  the  extent  of  best  demonstrated 
technology  on  the  one  hand  and  no 
waste  removal  at  all  on  the  other. 

Second,  the  commenter  argued  that 
the  circumstances  under  which 
treatment  variances  could  be  approved 
based  on  the  "inappropriate"  standard 
Were  not  adequately  defined.  The 
commenter  then  went  on  to  note  that 


'The  rules  for  most  regulated  units  in  essence 
require  clean  closure,  with  wastes  being  allowed  to 
be  left  in  place  only  after  a  showing  that  wastes 
remaining  after  initial  removal  and 
decontamination  cannot  ba  practically  removed  or 
decontaminated.  See  e.g..  closure  standards  for 
piles  in  40  CFR  265.258.  The  closure  rules  for 
impoundments  and  landfills  do  not  contain  these 
provisions,  but  rather  provide  alternative  standards 
for  closing  with  wastes  in  place  or  for  dean  closure. 
See.  e.g..  40  CFR  265.228. 


most  of  the  situations  in  which  the 
Agency  contemplated  using  the 
"inappropriate"  standard  occurred  in 
the  remediation  setting  and  suggested 
that  the  Agency  either  wait  until 
completion  of  the  ongoing  rulemaking 
relating  to  management  of  contaminated 
environmental  media,  or  limit  the  scope 
of  the  variance  to  remediation 
situations.* 

EPA  has  addressed  the  comments 
regarding  the  specificify  of  the 
"inappropriate"  standard  by  adding 
clarifying  language,  based  on  discussion 
in  May  12, 1997  proposal,  to  the  final 
regulations  as  discussed  above. 
R^iarding  the  second  part  of  this 
comment,  EPA  does  not  believe  it 
should  await  the  outcome  of  the  HWIR- 
Media  proceeding  to  finalize  the 
clarifying  amendment  to  the  treatment 
variance  rules.  EPA  also  notes  that 
nothing  in  this  rule  forecloses  any  of  the 
actions  proposed  in  the  HWIR  Media 
proposal,  including  further  definition  of 
situations  where  treatment  variances  are 
appropriate — for  example,  codification 
of  the  type  of  "minimize  thieat" 
variance  determination  discussed  in  the 
HWIR-Media  proposal.  61  FR  at  18810- 
18812,  April  29.  1996.  The  Agency  is 
continuing  to  evaluate  and  review  . 
comments  on  this  part  of  the  HWIR- 
Media  proposal.     . 

The  Agency  is  persuaded  by  the 
commenter's  observation  regarding  use 
of  treatment  variances  in  the  context  of 
remediation.  Accordingly,  in  response 
to  this  comment,  EPA  has  chosen  to 
expressly  limit  approval  of  treatment 
variances  using  die  "environmentally 
inappropriate"  test  to  remediation 
wastes.  In  this  context,  remediation 
waste  includes  all  solid  and  hazardous 
wastes  and  all  media  (including 
groundwater,  surface  water,  soils  and 
sediments)  and  debris,  which  contain 
listed  hazardous  waste  or  which 
themselves  exhibit  a  hazardous  waste 
characteristic  when  such  wastes  are 
generated  during  remediation,  such  as 
RCRA  corrective  action,  CERCLA 
cleanup,  and  cleanup  under  a  state 
program.  This  definition  is  consistent 
with  the  existing  definition  of 
remediation  waste  in  40  CFR  260.10 
except  that  it  is  not  limited  to  wastes 
generated  for  purposes  of  corrective 
action  under  40  CFR  264.101  or  RCRA 
Section  3008(h).  Since  site-specific  land 
disposal  restriction  treatment  variances 
will  undergo  review  and  approval  by 
either  EPA  or  an  authorized  state,  EPA 
does  not  believe  it  is  necessary  to  limit 


*EPA  proposed  regulations  addressing 
contaminated  media  at  61  FR  18780.  April  29,  1996 
and  has  not  yet  lakea  final  action  on  tltis  propoaal. 


the  eligible  wastes  to  txirrective  action 
cleanups. 

Finally,  the  commenter  went  on  to 
argue  that  the  open-ended  proposal 
efiectively  reopened  the  question  of 
whether  site-specific  treatment 
variances  (40  CFR  268.44  (h))  could  be 
issued  without  going  throu^  notice- 
and-comment  rulemaking,  the  argument 
being  that  each  such  variance  would 
establish  a  new  criterion  foi^what  "ikot 
appropriate"  means. 

Site-specific  treatment  variances  can 
be  granted  without  using  rulemaking 
procedures.  53  FR  at  31199-31200, 
August  17. 1988.  EPA  did  not  reopen 
this.issue  in  this  proceeding,  which  just 
is  adopting  clarifying  amendments 
which  reflect  EPA^ongstanding 
practice  and  interpretation  of  the 
treatment  variance  ndes.  62  FR  at 
26059,  May  12. 1997.  However,  to 
ensure  there  is  no  ambiguity  over  the 
application  of  treatment  variances.  EPA 
is  restoring  language  to  268.44(h) 
indicating  that  the  alternative  LDR 
treatment  standards  established  through 
the  treatment  variance  process  am  site- 
specific.  This  language  has  always  been 
part  of  268.44(h)  and  was  inadvertently 
omitted  in  the  proposal  of  this  clarifying 
rule.  In  any  case,  the  amendment 
adopted  today  contains  explicit 
qualifying  language  so  that  whatever 
basis,  if  any,  existed  for  the 
commenter's  argument  is  no  longer 
present 

The  same  commenter.  in  oral 
conversations  with  Agency  officials  as 
well  as  in  public  comments,  maintained 
the  importance  of  allowing  opportunity 
for  public  participation  whenever  a  site- 
specific  treatment  variance  is  being 
considered.  These  opportunities  are 
already  provided.  The  Agency  stated  in 
1988,  when  adopting  40  CFR  266.  44(h), 
"[t]he  Agency  agrees  as  a  matter  of 
policy  to  allow  opportunify  for  public 
notice  and  comment  prior  to  granting  a 
nonrulema  king  variance  from  the 
treatment  standard.  Because 
circumstances  under  which  one  might 
apply  for  a  site-specific  variance  vary, 
vehicles  for  public  comment  will  be 
specified  on  a  case-by-case  basis."  53  FR 
at  31200,  August  17. 1988.  In  response 
to  this  commenter's  concerns,  however, 
EPA  has  decided  to  indicate  in  the  rule 
that  opportunify  for  public  participation 
must  be  provided  when  granting  or 
denjring  any  site-specific  treatment 
variance.  In  doing  so,  the  Agency  is 
simply  repeating  in  the  nde  what  it 
wrote  in  the  August  1988  preamble.  The 
Agency  does  not  view  this  step  as 
creating  a  new  reg)ilatory  reqiiirement 
or  altering  existing  practice  and,  by 
adding  the  August  1988  preamble 
language  to  the  rule,  is  not  intending  to 
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reopen  the  issue  (settled  in  1988)  of 
whether  site-speciBc  treatment 
variances  can  be  approved  or  denied 
without  going  through  rulemaking 
procedures. 

IV.  WitlMirawal  of  Cllgo  Traatnent 
Variaaca 

EPA  granted  a  treatment  variance  to 
Qtgo  Petroleum  on  October  28,  1096  Cor 
wastes  presently  disposed  in  a  large 
»uximcB  impoundment  awaiting  closure. 
61  PR  55718,  October  28,  1996.  Because 
the  company  had  the  legal  option  of 
closing  the  impoundment  with  waste  in 

!>lace  (assimiing  the  technical  standards 
or  such  closure  could  be  justified),  and 
was  virtually  certain  to  pursue  that 
option  if  treatment  of  the  waste  to  the 
limit  of  best  demonstrated  technology 
was  required,  EPA  found  that  it  was  an 
environmentally  superior  result  to 
assure  clean  closure  andpartial 
treatment  Id.  at  55721.  The  variance 
was  in  aaaanoa  used  as  an  incentive  to 
assure  agnassive  clean  closure  and  the 
associated  waste  treatment.  EPA.  as  part 
of  the  May  12  notice,  proposed  to 
reissue  tfaie  variance  uiider  the  clarified 
regulatory  standard.  62  FR  at  26062- 
26061.  May  12,  1997. 

Since  the  variance  was  granted,  Citgo 
has  chosen  to  pursue  the  legal  option  of 
aartdng  to  close  the  impoundment  with 
waste  left  in  place.  Because  of  Citgo's 
decision,  EPA  believes  there  is  no 
longer  any  basis  for  the  Qtgo  treatment 
variance.  If  the  company's  application 
for  closure  in  place  is  grantwd.  the 
variance  la  moot.  If  the  application  is 
not  granlad.  Onux  the  company  will  have 
to  clean  close  tha  impoundment  and  it 
will  not  be  necessary  to  use  the  variance 
to  create  a  voluntary  incentive  for  them 
to  do  so.  Thus,  in  either  case,  the  basis 
for  granting  the  variance  no  longer 
exists.  Accordingly,  EPA  is  withdrawing 
the  Citgo  treatment  variance  in  today's 
Notice.  Citgo  is  awara  of  the  Agency's 
thinking,  has  discussed  the  issue  with 
EPA,  and  agrees  not  to  oppose 
withdrawal  of  the  variance. 

V.  State  Authorization 

Under  secUon  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  Stete.  Following 
authorisation.  EPA  reteins  enforcement 
authority  under  sections  3008,  3013, 
and  7003  of  RCRA.  although  authorized 
Stetes  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are 
found  in  40  CFR  part  271. 

Today's  rule  is  being  promulgated 

ftiirsuant  to  section  3004(m)  of  RCRA 
42  U.S.C  6924(m)).  a  provision  added 


by  HSWA.  •  Therefore,  the  Agency  is 
adding  today's  rule  to  Table  1  in  40  CFR 
271.1(j).  which  identifies  the  Federal 
program  requirements  that  are 
promulgated  purauant  to  HSWA.  Stetes 
may  apply  for  final  authorization  for  the 
HSWA  provisions  in  Table  1,  as 
discussed  in  the  following  section  of 
this  preamble. 

EPA  originally  indicated  that  stetes 
could  not  be  authorized  to  review  and 
approve  national  treatment  variances 
punuant  to  40  CFR  268.44(a)  because 
such  variances  could  resiilt  in 
nationally-applicable  standards  for  a 
new  waste  treatebility  group.  52  FR  at 
25783,  July  8,  1987.  In  the  HWIR-Media 
proposal,  EPA  clarified  that  stetes  could 
seek  authorization  to  review  and 
approve  site-specific  treatment 
variances  pursuant  to  40  CFR  268.44(h). 
61  FR  at  18828.  April  29. 1996. 

The  site-specific  variance  provision  is 
less  stringent  than  the  generallv 
applicable  LDR  program  (i.e..  tha 
underlying  treatment  standard  from 
which  a  variance  is  sou^t).  Since 
today's  final  rule  clarifies  the  existing 
regulations,  for  authorization  purpoaes 
it  is  considered  as  stringent  as,  but  no 
mora  stringent  than  the  existing  site- 
specific  variance  regulations,  loiis. 
stetes  are  not  required  to  adopt 
regulations  equivalent  to  268.44(h) 
either  in  its  currant  form  or  in  the 
clarified  form  promulgated  today. 
Although  Stetes  are  not  required  to  ■ 
adopt  regulations  for  site-specific  LDR 
treatment  variances.  EPA  strongly 
encourages  Stetes  to  adopt  and  become 
authorized  for  the  clarified  standards 
established  today  and  is  committed  to 
expediting  the  stete  authorization 
process  fat  this  rule.  In  the  meantime. 
EPA  will  continue  to  review  and 
approve  (as  appropriate)  treatment 
variance  applications  in  all  States. 

VI.  Ragnlatory  laqnii  -anti 

A.  Regulatory  Impact  Anaiytu  Punuant 
to  Executive  Order  12866 

BaKutive  Order  No.  12866  requires 
■gMBcies  to  determine  whether  a 
regulatory  action  is  "significant."  The 
Onler  defines  a  "significant"  regulatory 
action  as  one  that  "is  likely  to  result  in 
a  lula  that  may:  (1)  have  an  annual 
eflisct  (m  tha  economy  of  SI 00  million 
or  more  or  adversely  affect,  in  a  material 
way,  the  economy,  a  sector  of  the 
economy,  productivity,  competition. 
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)obs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
govermnente  or  communities;  (2)  create 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency:  (3) 
materially  alter  the  budgetary  impact  of 
entitlemente,  grante,  user  fees,  or  loan 
programs  or  the  righte  and  obligations  of 
recipiente;  or  (4)  raise  novel  le^  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Older." 

The  Agency  considera  today's  final 
rule  to  be  nonsignificant  as  defined  by 
the  Executive  Order  and  therefore  not 
sul^ect  to  tha  requirement  that  a 
regulatory  impact  analysis  has  to  be 
prepared.  Today's  rule  clarifies  and 
codifies,  in  regulatory  language,  existing 
EPA  standards  for  the  application  of  a 
treatability  variance  where  the  treatment 
standard  is  not  appropriate  for  the 
restricted  waste  subject  to  the  standard. 
Thus,  because  today's  rule  clarifies  and 
codifies  existing  EPA  interpretetion  of 
the  treatebility  variance  provision,  no 
incremental  coste  are  assocteted  with 
this  rulemaking. 

B.  Hegalatory  Flexthility  Anafyeis 

Pursuant  to  tha  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA))  whenever  an  agency  is 
required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  that  describes  the 
effect  of  the  rule  on  small  entities  (La., 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
^ency  certifies  the  rule  will  not  have  a 
significant  adverse  economic  impect  on 
a  substantial  nimiber  of  small  entities. 

SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  stetement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  following  disoissioa    « 
explains  EPA's  determination. 

EPA  has  codified  regulatory  language 
in  today's  rule  that  petitionen  of 
restricted  wastes  that  wish  to  obtain  a 
treatment  variance  do  not  have  to  show 
technical  infeasibility  when  the 
treatment  technology  is  not  appropriate 
to  the  waste.  This  regulatory  language 
clarifies  long  standing  and  cunent 
Agency  interpretetion  of  the  268.44  that 
the  two  teste  of  technical  infeasibility 
and  inappropriateness  are  independent 
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(See  above  discussion  and  61  FR  55718 
at  55720-21.  October  28, 1996;  53  FR  at 
31200,  August  17, 1988:  55  FR  8666  and 
8760.  March  8, 1990;  61  FR  18780  and 
18811.  April  29. 1996.)  Because  this 
regulatory  language  codifies  existing 
EPA  interpretetion  of  current 
regulations,  it  imposes  no  coste  or 
economic  impacts  on  small  entities 
applying  for  treatebility  variances. 

Because  this  clarification  does  not 
impose  an  adverse  economic  impact  to 
any  small  entity  that  is  either  generator 
of  restricted  waste  or  an  owner/operator 
of  a  treatment,  storage  or  disposal 
fecility  managing  such  waste  that  is 
petitioning  the  Agency  for  a  variance 
from  the  treatment  standard.  I  hereby 
certify  that  this  r\ile  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule,  therefore,  does  not  require  a 
regulatory  flexibilify  analysis. 

C.  Unfunded  Mandates  Reform  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  stetement  to  accompany  any 
rule  where  the  estimated  coste  to  Stete. 
local,  or  tribal  govermnente  in  the 
aggregate,  or  to  the  private  sector,  will 
be  $100  million  or  mora  in  any  one  year. 
Under  Section  205,  EPA  must  select  the 
most  cost-efiiactive  and  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  and  is 
consistent  with  the  statutory 
requiremente.  Section  203  requires  EPA 
to  esteblish  a  plan  for  informing  and 
advising  any  small  govemmente  that 
may  be  significantly  impacted  by  the 
rule. 

Because  this  regulatory  language 
codifies  current  EPA  interpretetion  of 
existing  treatebility  variance  language 
and  thus  imposes  no  coste,  EPA  has 
determined  that  this  rule  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  coste  of  $100  million 
or  more  to  either  Stete,  local,  or  tribal 
govemmente  in  the  aggregate.  As  steted 
above,  the  private  sector  is  not  expected 
to  incur  coste  exceeding  $100  million. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfimded  Mandates 
Reform  Act 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  UtS.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 


U.S.  Senate,  the  U.S.  House  of 
Representetives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  nile  in 
today's  Federal  RegiMer.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjecto  in  40  CFR  Part  268 

Environmental  protection.  Hazardous 
waste,  Reporting  and  recordkeeping 
requiremente. 

Dated:  December  1, 1997. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  1  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  268-LAND  DISPOSAL 
RESTRICTIONS 

1.  The  authority  citetion  for  part  268 
continues  to  read  as  follows: 

AnthoritT:  42  U.S.C  6905,  B912(a),  6921, 
and  6924. 

2.  Section  268.44  is  amended  to  revise 
paragraphs  (a)  and  (h),  add  paragraph 
(m),  and  remove  paragraph  (p)  as 
follows: 

S26B.44    VarfanoafromalraalnMnt 
standard. 

(a)  Based  on  a  petition  filed  by  a 
generator  or  treater  of  hazardous  waste, 
the  Administrator  may  approve  a 
variance  from  an  applicable  treatment 
standard  if: 

(1)  It  is  not  physically  possible  to  treat 
the  waste  to  the  level  specified  in  the 
treatment  standard,  or  by  the  method 
specified  as  the  treatment  standard.  To 
show  that  this  is  the  case,  the  petitioner 
must  demonstrate  that  because  the 
physical  or  chemical  properties  of  the 
waste  differ  significantly  from  waste 
analyzed  in  developing  the  treatment 
standard,  the  waste  cannot  be  treated  to 
the  specified  level  or  by  the  specified 
method;  or 

(2)  It  is  inappropriate  to  require  the 
waste  to  be  treated  to  the  level  specified 
in  the  treatment  standard  or  by  the 
method  specified  as  the  treatment 
standardly  even  though  such  treatment  is 
technically  possible.  To  show  that  this 
is  the  case,  the  petitioner  must  either 
demonstrate  that 

(i)  Treatment  to  the  specified  level  or 
by  the  specified  method  is  technically 
inappropriate  (for  example,  resulting  in 
combustion  of  large  amounte  of  mildly 
contaminated  environmental  media);  or 


(ii)  For  remediation  waste  only, 
treatment  to  the  specified  level  or  by  the 
specified  method  is  environmentally 
inappropriate  because  it  would  likely 
discourage  aggressive  remediation. 

(h)  Based  on  a  petition  filed  by  a 
generator  or  treater  of  hazardous  waste, 
the  Administrator  or  his  or  her 
del^ated  representetive  may  approve  a 
site-specific  variance  from  an  applicable 
treatment  standard  if: 

(1)  It  is  not  physically  possible  to  treat 
the  waste  to  the  level  specified  in  the 
treatment  standard,  or  by  the  method 
specified  as  the  treatment  standard.  To 
show  that  this  is  the  case,  the  petitioner 
must  demonstrate  that  because  the 
physical  or  chemical  properties  of  the 
waste  differ  significantly  from  waste 
analyzed  in  developing  the  treatment 
standard,  the  waste  cannot  be  treated  to 
the  specified  level  or  by  the  specified 
method;  or 

(2)  It  is  inappropriate  to  require  the 
waste  to  be  treated  to  the  level  specified 
in  the  treatment  standard  or  by  the 
method  specified  as  the  treatment 
standard,  even  though  such  treatment  is 
technically  possible.  To  show  that  this 
is  the  case,  ihe  petitioner  must  either 
demonstrate  that 

(i)  Treatment  to  the  specified  level  or 
by  the  specified  method  is  technically 
inappropriate  (for  example,  resulting  in 
combustion  of  large  amounte  of  mildly 
contaminated  environmental  media 
where  the  treatment  standard  is  not 
based  on  combustion  of  such  media):  or 

(ii)  For  remediation  waste  only, 
treatment  to  the  specified  level  or  by  the 
specified  method  is  environmentally 
inappropriate  because  it  would  likely 
discourage  aggressive  remediation. 

(3)  Public  notice  and  a  reasonable 
opportunify  for  public  comment  must 
be  provided  before  granting  or  denying 
a  petition. 

(m)  For  all  variances,  the  petitioner 
must  also  demonstrate  that  compliance 
with  any  given  treatment  variance  is 
sufficient  to  minimize  threate  to  human 
health  and  the  environment  posed  by 
land  disposal  qf  the  waste.  In  evaluating 
this  demonstration,  EPA  may  take  into 
account  whether  a  treatment  variance 
should  be  approved  if  the  subject  waste 
is  to  be  used  in  a  manner  constituting 
disposal  pursuant  to  40  CFR  266.20 
through  266.23. 

(FR  Doc.  97-31914  Filed  12-4-97: 8:45  am) 
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REMINDERS 

The  items  in  this  list  .were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  DECEMBER  5. 
1997 

ENVtRONMETfTAL 
PROTECTION  AGENCY 

Air  prngnms: 
Fuels  and  fuel  additives- 
Gasoline  deposit  oontroi 
additives;  transferred 
gasoline:  oxygenate 
content  identification 
requirement  removed; 
put)lished  11-6-97 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

Connecticut:  published  10-6- 
97 

Hazardous  waste: 
Land  disposal  restrictions — 
Metal  wastes  and  mineral 
processing  wastes 
treatment  starxtards, 
etc.;  clarification;' 
published  12-5-97 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fluorine  compounds; 
published  12-5-97 
Maleic  hydrazide;  published 
12-5-97 

FEDERAL 

COMMUNICATIONS 

COMMSSKM 

Radio  services,  special: 
Private  land  mobile 
services — 
Automatic  vehicle 
monitoring  systems; 
published  10-6-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  FamiHas 
Adminlatratton 
Personal  Responsibility  and 
Worii  Opportunity 
Reconciliation  Act  of  1996; 
implementation: 
Emergency  assistarx^e,  job 
opportunities  and  basic 
skills  training,  child  care 
programs,  etc.;  regulations 
removed:  published  12-5- 
97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
HaaNh  Car*  Rrtancing 
Administnrtlon 

Medicare: 


Home  health  agency 
physician  certification 
regulations;  put>lished  11- 
5-97 

INTERIOR  DB>ARTMENT 
Land  Management  Bureau 

Patent  preparation  and 
issuance;  CFR  sut>paft 
removed:  published  11-5-97 

INTERIOR  DEPARTMENT 
Ftoh  and  WiWIife  Sarvica 

Endartgered  and  threatened 
species: 

CalNppe  silverapot  butterfly, 
etc.;  published  12-5-97 

UBRARY  OF  CONGRESS 

Special  research  facilities 
assignment:  published  12-5- 
97 

NATIONAL  CREDIT  UMON 
ADMINISTRATION 

Organization  and  operations: 
Procedural  rulings,  notation 
voting,  Board  meetings, 
and  agenda:  clarification; 
published  12-5^7 

POSTAL  SERVICE 
Freedom  of  Information  Act; 

implementation:;  put>listied 

12-5-97 

SOCUL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 
Aged,  bUnd,  and  disabled— 
U.S.  residency,  definition; 
religious  record  of  birth 
or  tiaptism  as  eviderx^e 
of  citizenship,  etc.; 
published  11-5-97 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Vessels:  small  passenger 
vessel  inspection  and 
certification 

Correction;  published  12-5- 
97 

TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems; 
carrier-owned: 
Contract  clauses  barring 

carriers  from  choosing 

participation  level; 

adoption  and  enforcement; 

prohitMtion  subject  to 

exception;  published  11-5- 

97 

TRANSPORTATION 
DEPARTMENT 

FSdarai  Aviation 
Administration 

Airworthiness  directives: 
Airtxjs:  published  10-31-97 
Allied  Signal,  inc.;  published 
12-5-97 

Avions  Pien-e  Robin; 
published  11-13-97 


Domier;  put>li5hed  10-29^7 

Industrie  Aeronautiche  e 
Meccantche  RInaldo 
Piaggio  S.p.A.;  pubitshed 
10-29-97 

Partenavia  Costruzioni 
Aeronauticas.  S.pA 
published  10-29-97 

Pilatus  Aircraft.  Ltd.; 
published  10-29-97 

Raytheon;  published  10^1- 

97 
SIAI  MarchettI,  S.r.L; 
published  10-29-97 
TREASURY  DEPARTMENT 
Community  Dsvalopment 
Financial  Institulions  Fund 
Bank  enterprise  award      , 
program;  published  12-5-97 

RULES  GOING  INTO 
EFFECT  DECEMBER  «, 
1907 

OFFICE  PERSONNEL 
MANAGEMENT 

Family  and  medxal  leave; 
published  12-5-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
D^ARTMENT 
Farm  Sarvica  Agancy- 

Farm  marketing  quotas, 
acreage  aUotments.  and 
production  adjustinents: 
Peanuts;  comments  due  by 

12-9^7;  published  12-2- 

97 
Program  regulations: 
Community  programs 

guaranteed  loan  program; 

comments  due  by  12-8- 

97;  published  10-7-97 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooporativa 
Sarvica 

Program  regulations: 
Community  programs 
guaranteed  loan  program; 
comments  due  by  12-8- 
97;  published  10-7-97 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Sarvica 

Program  regulations: 
Community  programs 
guaranteed  loan  program; 
comments  due  by  12-8- 
97;  published  10-7-97 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Servica 

Projjram  regulations: 
Community  programs 
guaranteed  k>an  program; 


comments  due  by  12-8- 
97;  published  10-7-97 

COMMERCE  DB>ARTMENT 
Nationai  Ocaanicand 
Atmoapharic  AdmMstialioii 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zona— 

IFQ  mirvivorship  transfer 
provisions;  modification; 
comments  due  by  12-8- 
97;  publiehed  11-647 
Scalk)p;  comments  due  by 
12-9-97;  published  11- 
24-97 
Caribbean,  Gulf,  and  South 
Attantic  fisheries- 
Gulf  d  Mexico  reef  fish; 
comments  due  by  12-8- 
97;  published  10-23-97 
Northeastern  United  States 
fisheries— 

Norttteast  multispedes; 
comments  due  by  12- 
.    12-07;  published  11-12- 
97 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Offloa 
Patent  cases: 
Practice  niles;  trademark 

trial  and  appeal  tx>ard 

proceedings;  comments 

due  by  12-10-97; 

published  11-4-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Ohk>;  comments  due  by  12- 

10-97;  published  8-12-97 
Pennsylvania;  correction; 

comments  due  by  12-8- 

97;  published  11-6-97 
Pesticides;  tolerances  in  food. 
animal  feeds,  and  raw 
agricultural  commodities: 
Gtyphosate  oxidoreductase; 

comments  due  by  12-8- 

97;  published  10-847 
Superfund  program: 
Natioruil  oil  ar>d  hazardous 

substances  contingency 

plan—    . 

National  priorities  list 
update:  comments  due 
by  12-847;  published 
11-647 

FEDERAL 

COMMUNICATIONS 

C0MMW8I0N 

Common  carrier  servnes: 
North  American  Numbering 
Plan  administration — 
Carrier  identification 
codes;  comments  due 
by  12-847;  published 
10-2947 


IV 
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Common  carri«rs: 
Tatocommuracations  carrier 

inlaroapBons;  commants 

due  by  12-12-97. 

pubhshed  11-28-07 
Tetavision  broadcasting: 

TvMHway  trananwaions; 
muMpoim  diiMMtion 
service  and  irtstructional 
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INTERIOft  DEPARTMENT 
Fiah  and  WIMlife  Servtca 
Endangered  and  threaterted 
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12-8-97;  published  10-7- 

97 
Saab:  comments  due  by  12- 

8-97;  published  11-7-97 
Teledyne  Continental 

Motors:  comments  due  by 

12-9^7;  published  10-10- 

97 
Class  E  airspace;  comments 
due  by  12-8-97;  published 
11-6-97 

TREASURY  DEPARTMENT 
CuaUMia  Sarvtoe 
Organizatfon  and  lurwtioris: 
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ledreg.html. 

The  text  of  laws  is  not 
published  in  ttie  Federal 
Register  but  may  be  ordered 
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U.S  Government  Pnnting 
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H.R.  12S4/P.L  105-131 

To  designate  the  United 
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kxated  at  1919  West  Bennett 
Street  in  SphngfieW.  Missouri, 
as  the  "John  N.  Gnesemer 
Post  Office  BuiUmg".  (Dea  2. 
1997;  111  StaL  2562) 

S.  1S6/P.L.  106-132 

Lower  Brule  Skxjx  TritM 
Infrastructure  Devekipment 
Tmst  Fund  Act  (Dec.  2,  1997; 
1 1 1  Stat.  2563) 

S.  47e/P.L.  106-133 

To  provide  tor  ttie 
eatat)lishment  of  not  lass  ttian 
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Sl  738/P.L.  105-134 
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Accountability  Act  of  1997 
(Dec.  2.  1997;  1 1 1  StaL  2570) 

S.  1130/P.L.  105-135 
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S.  1101/P.L  105-136 
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refugee  and  entrant  aasntarKe 
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1999.  (Dec.  2.  1997;  111  StaL 
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8.  1193/P.L  105-137 

Aviation  Insurarice 
Reauthonzation  Act  of  1997 
(Dec.  2,  1997;  111  StaL  2640) 

S.  1559/P.L.  105-138 

To  provide  for  the  design, 
construction,  furnishing,  and 
equipping  of  a  Center  for 
Historically  Black  Heritage 
within  Ftonda  AAM  University. 
(Dec.  2.  1997;  111  StaL  2642) 

S.  156S/P.L.  106-130 

To  make  technical  corrections 
to  ttie  Nicaraguan  Adjustment 
and  Central  Amehcan  Relief 
Act.  (Dec.  2,  1997;  111  StaL 
2644) 

S.J.  Raa.  39/P.L  105-140 

To  provide  for  the  convening 
of  the  Secorxj  Session  of  the 
One  Hundred  Fifth  Congress. 
(Dec.  2.  1997;  1 1 1  Stat.  2646) 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appltcability  and  legal  effect,  most  of  which 
•re  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  \(»hich  is  putilished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soU  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OEPARTMBIT  OF  AGRICULTURE 
Food  and  Cofwumor  Sorvico^ 
7  CFR  Part  247 

Commodity  Supptomantal  Food 
Program    Caaaload  Assignmont 

AQBICY:  Food  and  Consumer  Service. 

USDA. 

ACnOH:  Direct  final  rule;  confirmation  of 

effective  date. 


•maiAHY:  This  action  announces  that  no 
adverse  comments  were  received  in 
response  to  the  direct  final  rule  which 
amends  the  provisions  of  the 
Commodity  Supplemental  Food 
Program  regulations  to  provide  for  the 
allocation  of  a  single  caseload  to  State 
agencies  each  year,  instead  of  the 
allocation  of  two  separate  caseloads,  one 
for  women,  infants,  and  children,  and 
one  for  the  elderly.  This  rule  was 
published  in  the  Federal  Register  on 
October  23.  1997  (62  FR  55142). 
EFFECTIVE  DATE:  December  8, 1997. 
P0«  FUfVTHEfl  MPOMNATKM  CONTACT: 
Lillie  F.  Ragan,  Assistant  Branch  Chief, 
Household  Programs  Branch  ,  Food 
Distribution  Division.  Food  and 
Consumer  Service.  U.S.  Department  of 
Agriculture,  3101  PaA  Center  Drive. 
Alexandria.  Virginia  22302-1594,  or 
telephone  (703)  305-2662. 

SUPPLaiENTARY  MFORMATION: 

Kegiilalmy  FlexibiUty  Act 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act 

Paperwork  Keduction  Act 

This  notice  does  not  contain  reporting 
or  recordkeeping  requirements  subject 


to  approval  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507). 

Executive  Order  12372 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.565  and  is 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V  and  final  rule-related 
notices  published  at  48  FR  29114,  June 
24,  1983  and  49  FR  22676,  May  31, 
1984). 

Description 

On  October  23, 1997,  the  Department 
published  a  direct  final  rule  which 
amends  regxilatory  requirements  in  part 
247  to  assign  participating  State 
agencies  a  single  caseload,  instead  of 
separate  women-infiuits-cliildren,  and 
elderly,  caseloads  in  order  to  streamline 
and  simplify  program  mianagement  at 
the  State  and  local  level,  and  provide 
State  agencies  with  greater  flexibility  in 
caseload  management.  The  rule 
provided  a  30-day  comment  period  and 
stipulated  that  unless  the  Department 
received  written  adverse  comments,  or 
written  notice  of  intent  to  submit 
adverse  comments,  the  rule  would 
become  effective  on  Deconber  8, 1997, 
which  is  45  days  after  publication  in  the 
Federal  Register.  Since  no  adverse 
comments  were  received,  this  notice 
confirms  the  rule's  efiisctive  date  as 
December  8, 1997. 

Dated:  December  3, 1997. 

Yvslta  S.  JackMMi, 

Acting  Administrator,  Food  and  Consumer 
Serrice. 

IFR  Doc  97-32060  FUed  12-8-97;  8:45  am) 
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Faderal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-8W-04-AO:  Anmndmmnt 
39-10228;  AD  97-25-06] 

Rm2120-AA64 

Airworthinass  Directivos;  Robinaon 
Haiicoptar  Company  Modal  R22 
HalicoplarB 

AOBICY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


'  Ttie  agancy  aama  of  tha  Food  and  Constuner 
Sarvica  was  changed  to  th«  Food  and  Nutrition 
Sarvica  by  order  of  the  Secretary  of  Agridulure  on 
Novamlier  25, 1997. 


f.  This  amendmeht  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Robinson  Helicopter 
Company  (Robinson)  Model  R22 
helicopters  with  a  Lycoming  0-360-J2A 
engine  installation.  This  AD  requires 
replacing  the  carburetor  and  carbtiretor 
air  temperature  (CAT)  gage  with  an 
improved  carburetor  that  does  not 
require  manual  leaning  of  the  fuel/air 
mixture  during  flight,  and  a  remarked 
CAT  gage;  and  revising  the  Rotorcrafl 
Flight  Manual  to  remove  the  reference 
to  leaning  the  engine.  This  amendment 
is  prompted  by  a  report  from  the  Civil 
Aviation  Authority  of  Great  Britain  that 
cautioned  that  the  mixture  control  could 
inadvertently  be  placed  in  the  idle 
cutoff  position  during  in-flight  manual 
leaning  of  the  fuel/air  mixture  in  the 
carburetor  of  the  Lycoming  0-360-J2A 
engine.  The  actions  specified  by  this  AD 
are  intended  to  prevent  inadvertent 
placement  of  the  mixture  control  to  the 
idle  cutoff  position  during  in-flight 
leaning  of  the  engine,  which  could 
result  in  an  engine  shutdown  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  January  12, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  12. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Robinson  Helicopter  Company. 
2901  Airport  Drive,  Torrance,  California 
90505,  telephone  (310)  539-0508;  fax 
(310)  539-5198.  This  information  may 
be  examined  at  the  FAA.  Office  of  the 
Regional  Counsel.  Southwest  Region. 
2601  Meacham  Blvd.,  Room  663.  Fort 
Worth.  Texas;  or  at  the  Office  of  the 
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Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FWTHCR  NfORMATION  CONTACT:  Ms. 
Elizabeth  Bumann,  Aerospace  Engineer. 
FAA.  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Blvd.. 
Lakewood,  California  90712-4137. 
telephone  (562)  627-5265;  fax  (562) 
627-5210. 

SUPPI.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Robinson 
Helicopter  Company  (Robinson)  Model 
R22  helicopters  with  a  Lycoming  0- 
360-)2A  engine  installation  was 
published  in  the  Federal  Register  on 
May  19.  1997  (62  FR  27211).  That  action 
proposed  to  require  replacing  the 
carburetor  and  carburetor  air 
temperature  (CAT)  gage  with  an 
improved  carburetor  that  does  not 
require  manual  leaning  of  the  fuel/air 
mixture  during  flight,  and  remarldng  the 
CAT  gage:  and  inserting  revision 
procedures  into  the  Rotorcraft  Flight 
Manual  that  remove  the  reference  to 
leaning  the  engine. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

The  commenter  requests  that  "or 
later"  be  inserted  following  the  revision 
and  date  of  the  kit  instructions  to  allow 
for  possible  changes.  The  FAA  does  not 
concur  with  this  request.  The  kit 
instructions  contain  information  that  is 
most  generally  contained  in  the  body  of 
a  manufacturer's  service  bulletin. 
Subsequent  revisions  to  these 
instructions  will  be  evaluated  by  the 
FAA  and  if  a  change  is  warranted, 
issuance  of  a  subsequent  AD  is  the 
proper  procedure  for  making  such  a 
change.  Additionally,  the  phrase  "or  a 
later  FAA-approved  revision"  is 
removed  from  paragraph  (b)  of  the  AD. 
As  with  the  kit  instructions,  if  the  FAA 
deems  it  necessary  to  require  the 
insertion  into  the  Rotorcraft  Flight 
Manual  of  revised  procedures,  issuance 
of  a  subsequent  AD  is  the  proper 
procedure  for  making  such  a  change. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  this  AD. 

The  FAA  estimates  that  50  helicopten 
of  U.S.  registry  will  be  affected  by  this 


AD,  that  it  will  take  approximately  5 
work  hours  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$3,641  per  helicopter.  Based  on  these 
figiues,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$197,050. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  pxisitive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  del^ated  to  me  by  the     „ 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 

DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aothority:  49  U.S.C.  t06(g).  40113.  44701. 

139.13    (Amended]  ** 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  97-25-05    Robinaon  Helicopter 
Company:  Amendment  39-10228. 
Docket  No.  97-SW-04-AD. 
ApplicabUity:  Model  R22  helicopter*. 

serial  number  (S/N)  2571  through  2664. 

certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
fMovision,  regandless  of  whether  if  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
fitom  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  dififorent 
actions  necessary  to  address  the  unsafis 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  50  hours 
time-in-service  after  the  effective  date  of  this 
AD.  unless  accomplished  previously. 

To  prevent  inadvertent  placement  of  the 
mixture  control  to  the  idle  cutoff  position 
during  in-flight  leaning  of  the  engine,  which 
could  result  in  an  engine  shutdown  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Remove  the  MA-4-5  carburetor  and 
carburetor  air  temperature  (CAT)  gage,  part 
number  (P/N)  C604-6.  and  replace  them  writh 
an  airworthy  MA-4SPA  carburetor  and 
remarked  CAT  gage.  P/N  A604-2.  in 
accordance  with  Robinson  Helicopter 
Company  R22  Service  Bulletin  SB-82.  dated 
March  3,  1997,  and  Robinson  Helicopter 
Company  ia-114  O-360  Engine  Carburetor 
Change  Kit  instructions,  Revision  A,  dated 
March  6.  1997. 

(b)  Upon  completion  of  paragraph  (a)  of 
this  AD.  insert  the  FAA-approved  R22  Pilot's 
Operating  Handbook  Section  9,  Supplements 
7  (R22  Beta  U)  and  8  (R22  Mariner  0),  revised 
February  6. 1997,  into  the  R22  Rotorcraft 
Flight  Manual. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safsly  may  be 
used  if  approved  by  the  Managw.  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  OfBce. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(d)  Special  flight  permiu  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(e)  The  modification  shall  be  done  in 
accordance  with  Robinson  Helicopter 
Company  R22  Service  Bulletin  SB-82.  dated 
March  3, 1997,  and  Robinson  Helicopter 
Company  10-114  O-360  Engine  Carburetor 
Change  Kit  instructions.  Revision  A,  dated 
March  6, 1997.  This  incorporation  l>y 
reference  was  approved  by  the  Director  of  the 
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Federal  Register  in  accordance  with  5  U.S.C. 
S52(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Robinson  Helicopter 
Company.  2901  Airport  Drive.  Torrance. 
California  90505,  telephone  (310)  539-0506; 
fox  (310)  539-5198.  Copies  may  be  inspected 
at  the  FAA.  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham  Blvd.. 
Room  663.  Fort  Worth,  Texas:  or  at  the  Offlce 
of  the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC 

(f)  This  amendment  becomes  effective  on 
January  12. 1996. 

Issued  in  Fort  Worth.  Texas,  on  November 
25. 1997. 

EricBries. 

Acting  Managpr,  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  97-31677  Filed  12-5-9^  8:45  am] 
BHXINQ  CODE  4S10-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  38 

[Doctot  No.  97-ANE-21-AO:  AmandniMit 
3»-10232:  AO  97-25-06) 

RIN  2120-nAA64 

Airworthiness  Directives;  General 
Electric  Company  CJ610  Series 
Turtx>jet  and  CF700  Series  Turtwfan 
Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  General  Electric  Company 
(GE)  C)610  series  turbojet  and  CF700 
series  turboEan  engines.  This  action 
requires  removal  from  service  of 
possibly  defactive  turbine  torque  rings 
and  compressor  drive  shafts  which  may 
have  been  manufactured  from 
contaminated  material;  and  replacement 
with  serviceable  parts.  This  amendment 
is  prompted  by  a  report  of  a  cooling 
plate  removed  from  a  GE  CT58  aeries 
engine  that  was  found  to  have  an  iron- 
rich  inclusion  that  came  frtim  a 
contaminated  heat  lot.  Parts  on  GE 
CJ610  series  and  CF700  series  engines 
which  were  manufactured  from  the 
same  and  similar  heat  lots  may  also  be 
contaminated.  The  actions  specified  in 
this  AD  are  intended  to  prevent  turbine 
torque  ring  or  compressor  drive  shaft 
fiailure  due  to  a  manufacturing  defect, 
which  could  result  in  an  uncontained 
engine  failure. 

DATES:  Effective  January  2, 1998.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 


approved  by  the  Director  of  the  Federal 
Roister  as  of  January  2. 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
.  February  6. 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  OfBce  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
97-ANE-21-AD.  12  New  Ei^and 
Executive  Park,  Burlington.  MA  01803- 
5299.  Comments  may  also  be  sent  via 
the  Internet  using  the  following  address: 
"9-ad-engineprop9faa.dot.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line. 

Tne  service  information  referenced  in 
this  AD  may  be  obtained  frt>m  GE 
Aircraft  Engines,  1000  Western  Ave., 
Lynn.  MA  01910;  telephone  (781)  594- 
3140.  fax  (781)  594-4805.  This 
information  may  be  examined  at  the 
FAA.  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Caufield,  Aerospace  Engineer, 
Engine  Certification  OfBce,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7146, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration 
received  a  report  that  certain  turbine 
torque  rings  and  compressor  drive  shafts 
installed  on  General  Electric  Company 
(GE)  CJ610  series  turbojet  and  CF700 
series  turbofan  engines  were  forged  with 
a  contaminated  alloy  that  could  reduce 
the  liiiB  of  the  part  The  FAA  has 
determined  that  certain  heat  lots  of 
A286  material  were  produced  with  iron- 
rich  inclusions  during  the  vendor's 
normal  Vacuum  Induction  Melt  (VIM) 
process.  The  manufacturer  discovered  a 
cooling  plate  removed  from  a  GE  CT58 
series  turboprop  engine  had  been 
manufactured  from  this  heat  lot  and  was 
found  with  an  inclusion.  This  heat  lot 
was  also  used  to  manufacture  turbine 
torque  rings  and  compressor  drive  shafts 
on  GE  CJ610  series  turbojet  and  CF700 
series  turbofan  engines.  This  condition, 
if  not  corrected,  could  result  in  turbine 
torque  ring  or  compressor  drive  shaft 
failure  due  to  a  manufacturing  defect, 
which  could  result  in  an  imcontained 
engine  £ailure. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  CF700 
Service  Bulletin  (SB)  No.  A72-155, 
dated  May  22, 1997,  and  GE  CJ610  SB 


No.  A72-147,  dated  May  22,  1997,  that 
describes  procedures  for  removing 
affected  turbine  torque  rings  and 
compressor  drive  shafts  from  service, 
and  replacing  with  serviceable  parts. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  an  imcontained  engine  failure 
and  damage  to  the  aircraft.  This  AD 
requires  removing  affected  turbine 
torque  rings  and  compressor  drive  shafts 
from  service,  and  replacing  with 
serviceable  parts.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  SBs  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunenta  Invited 

Although  this  action  u  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportiuiity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  vievys,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  infbrmaUon  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  nUe.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
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Docket  Number  97-ANE-21-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  eSiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  Tinal  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
actkm"  under  Executive  Order  12B66.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  SubfectB  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10e(g),  40113, 44701. 

139.13    [Anwrntod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-25-Oa    General  Electric  Company: 

Amendment  39-10232.  Docket  97-ANE- 
21-AD. 
Applicahility:  General  Electric  Company 
(GE)  C)610  series  turbojet  and  CF700  series 
turfoofan  engines,  with  turbine  torque  rings 
and  compressor  drive  shafts  identified  in  CE 
CF700  Service  Bulletin  (SB)  No.  A72-155. 
dated  May  22.  1997.  and  CE  CI610  SB  No. 
A72-147,  dated  May  22. 1997.  These  engines 
are  installed  on  but  not  limited  to  the 


following  aircraft:  Learjet  20  series.  Israel 
Aircraft  Industries  Westwind  series.  Hansa 
)et.  Aero  Commander  Jet  Commander, 
Dassault  Falcon  20  series,  Sabreliner  265 
series. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modiHed,  altn«d,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
aaaaaaaant  of  the  effect  of  the  modification, 
ahafatlon.  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and.  if  the  unsafe 
condition  has  not  lieen  eliminated,  tba 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  turbine  torque  ring  or 
compressor  drive  shaft  failure  due  to  a 
manufacturing  defect,  which  could  result  in 
an  uncontained  engine  bilure,  accomplish 
the  following: 

(a)  For  GE  CF700  series  turbofan  engines, 
accomplish  the  following  in  accordance  with 
GE  CF700  SB  No.  A72-155,  dated  May  22, 
1997: 

(1)  Remove  from  service  affected  turbine 
torque  rings,  listed  by  serial  number  (S/N)  in 
paragraph  1.  A.(3a)  of  GE  CF700  SB  No.  A72- 
155.  dated  May  22.  1997.  and  replace  with 
serviceable  parts,  within  50  hours  time  in 
service  (TIS).  or  60  days  after  the  effective 
date  of  this  AD,  whichever  occurs  first. 

(2)  Remove  from  service  affected  turbine 
torque  rings  and  compressor  drive  shafts, 
listed  by  S/N  in  GE  paragraph  l.A.(3b)  of  GE 
CF700  SB  No.  A72-15S.  dated  May  22. 1997. 
and  replace  with  serviceable  parts,  witliin 
300  hours  TIS,  or  12  months  after  the 
effective  date  of  tliis  AD,  whichever  occurs 
first. 

(b)  For  GE  CjeiO  series  turfoo)et  engines, 
accomplish  the  following  in  accordance  with 
GE  CJ610  SB  No.  A72-147.  dated  May  22, 
1997: 

(1)  Remove  from  service  affected  turbine 
torque  rings,  listed  by  S/N  in  paragraph 
l.A.(3a)  of  GE  CJ610  SB  No.  A72-147.  dated 
May  22, 1997.  and  replace  with  serviceable 
parts,  within  50  hours  TIS,  or  60  days  after 
the  effective  date  of  this  AD,  whichever 
occurs  first. 

(2)  Remove  from  service  affected  turbine 
torque  rings  and  compressor  drive  shafts, 
listed  by  S/N  in  paragraph  l.A.(3b)  of  CE 
CJOIO  SB  No.  A72-147,  dated  May  22.  1997, 
and  replace  with  serviceable  parts,  within 
300  hours  TIS,  or  12  months  after  the 
effiective  date  of  tliis  AD,  whichever  occurs 
first. 

(c)  After  the  effective  date  of  this  AD. 
installation  of  uninstalled  affected  parts 
identified  by  S/N  iit  the  SBs  referenced  in 
paragraphs  (a)  and  (b)  of  this  AD  is 
prohibited. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  required  by  this  AD  shall  be 
done  in  accordance  with  the  following  GE 
service  documents: 


Document  No. 

Pages 

Date 

CF700  SB  No.  A72-155 

1-9 

May  22. 
1997. 

Total  Pages:  9. 
CJ610  SB  No.  A72-147 

1-9 

May  22, 
1997. 

Total  Pages:  9. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Ragister  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  GE  Aircraft  Engines. 
1000  Western  Ave..  Lynn.  MA  01910; 
telephone  (781)  594-3140.  fax  (781) 
594—4805.  Copies  may  be  inspected  at 
the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington.  . 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC. 

(g)  This  amendment  becomes  effective 
on  January  2, 1998. 

Issued  in  Buriington,  Massachusetts,  on 
November  26. 1997. 
Jay  |.  Pardae, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  97-31862  Filed  12-5-97;  8:45  am) 
nuJNO  cooe  4aie-i3-u , 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-ANE-04;  Amendment  39- 
10234;  AD  97-25-10] 

RIN212a-AA64 

Airworthiness  Directives;  Pratt  & 
Wtiitney  JT90  Series  Turt>ofan  Engines 

agency:  Federal  Aviation 
Administration,  EXDT. 
action:  Final  rule. 
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SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Pratt  &  Whitney 
jT9D  series  turbofan  engines,  that 
currently  requires  initial  and  repetitive 
eddy  current  inspection  (Ed)  or 
fluorescent  penetrant  inspection  (FPI) 
for  cracks  in  first  stage  high  pressure 
turbine  (HPT)  disk  cooling  air  holes. 
This  amendment  requires  initial  and 
repetitive  FPI  for  cracks  in  cooling  air 
holes  of  additional  first  stage  HPT  disks, 
and  replacement  with  serviceable  parts. 
In  addition,  this  amendment  requires 
initial  and  repetitive  FPI  for  cracks  in  tie 
bolt  holes  of  certain  other  affected 
second  stage  HPT  disks  installed  in  PW 
JT9D  series  turbofian  engines.  This 
amendment  is  prompted  by  reports  of  a 
cracked  cooling  air  hole  on  one  first 
stage  HPT  disk,  and  a  cracked  tie  bolt 
hole  on  one  second  stage  HPT  disk.  The 
actions  specifted  by  this  AD  are 
intended  to  prevent  turbine  disk  failure 
due  to  cooling  air  hole  or  tie  bolt  hole 
cracking,  which  could  result  in  an 
uncontained  engine  fiailure  and  damage 
to  the  aircraft. 

DATES:  EfiiBctive  January  12, 1998. 
ADDRESSES:  The  service  information 
refermced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney.  400  Main  St.  East 
Hartford,  CT  06108;  telephone  (860) 
565-6600,  fax  (860)  565-4503.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park.  Burlington, 
MA.  This  information  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 
FOR  FURfTNCR  WrORMATWN  CONTACT:  Tare 
Goodman.  Aerospace  Engineer.  Engine 
Certification  Office,  FAA.  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park.  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7130,  &x 
(781)  238-7199. 
SUPPLEMENTARY  MRMMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  airworthiness  directive 
(AD)  91-04-10,  Amendment  39-6859 
(56  FR  5343.  February  11. 1991), 
applicable  to  Pratt  &  Whitney  (PW)  JT9D 
series  turbo&n  engines,  was  published 
in  the  Federal  Relator  on  March  19, 
1997  (62  FR  12979).  That  action 
proposed  to  require  initial  and 
repetitive  fluorescent  penetrant 
inspections  (FPI)  for  cracks  in  cooling 
air  holes  of  affected  first  stage  high 
pressure  turbine  (HPT)  disks,  and,  if 


necessary,  replacement  with  serviceable 
parts.  In  addition,  the  action  proposed 
to  require  initial  and  repetitive  FPI  for 
cracks  in  tie  bolt  holes  of  all  affected 
second  stage  HPT  disks.  Finally,  that 
action  proposed  to  require  reporting 
findings  of  cracked  turbine  disks. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  since  the 
root  cause  of  the  crack  which  was  foimd 
on  the  cooling  hole  of  the  improved 
disk,  part  number  (P/N)  840301 ,  was 
caused  by  improper  tooling  application 
(use  of  reamer  instead  of  a  carbide 
insert)  at  the  specified  supplier,  only  the 
suspect  supplier  and  lots  should  be 
affected  by  the  AD.  The  commenter 
maintains  that  if  the  FAA  suspects  PW's 
qualified  carbide  insert  machining 
process,  every  maintenance  process 
requiring  the  manufacturer's 
qualification  should  always  require 
FAA  qualification  in  future.  The  Federal 
Aviation  Administration  (FAA)  does  not 
concur.  The  improved  disk,  P/N  840301, 
is  manufactured  with  the  new  reamer 
tooling  method;  however,  a  disk  of  this 
P/N  was  found  with  cooling  hole 
cracking.  The  reamer  method  was 
introduced  by  manufacturers  to 
preclude  abusive  machining  that  was 
found  using  the  carbide  insert  method. 
Investigation  has  shown  that  both  the 
carbide  insert  method  and  the  namet 
method  are  subject  to  the  same  abusive 
machining  phenomenon.  The  FAA 
approves  manufacturing  and 
maintenance  processes,  which  are 
updated  as  necessary. 

The  same  commenter  requests  that  the 
FAA  and  PW  develop  an  inspection 
procedure  that  can  detect  not  only  a 
crack  but  detect  whether  a  severely 
worked  layer  of  material  exists  or  not, 
so  that  unnecessary  repetitive 
inspections  can  be  minimized  by 
removing  those  disks.  The  FAA  does  not 
conciu.  It  is  not  possible  to  detect  100% 
of  the  possible  cracking  conditions  in 
the  field  using  current  inspection 
methods.  Therefore,  repetitive 
inspections  are  necessary  for  disks  that 
are  in  service  because  cracking  can 
propagate  in  fatigue  from  a  layer  of 
severely  worked  material  resulting  from 
the  manufacturing  process. 

The  same  commenter  requests  the 
FAA  extend  the  initial  inspection 
requirement  for  disks  that  have  been 
previously  inspected,  noting  that  the  AD 
as  proposed  would  allow  1 .500  cycles  in 
service  (CIS)  before  initial  inspection  for 
disks  never  inspected  while  only  250 
CIS  for  disks  that  have  been  inspected 
but  that  have  accumulated  more  than 


3,500  CIS  since  last  inspection.  The 
FAA  does  not  concur.  "Hie  current  AD, 
effective  in  1991.  requires  repetitive 
inspections  of  disks  installed  in  JT9D- 
59A,  -70A.  -7Q,  and  -7Q3  engines  at 
intervals  not  to  exceed  3.500  OS. 
Therefore,  the  example  cited  by  the 
commenter  should  not  occiu-,  as  disks 
installed  in  JT9D-59A  or  -7Q  engines 
should  never  exceed  3.500  CIS  since  last 
inspection.  Only  if  a  disk  installed  in  a 
JT9D-7R4  en^ne  had  exceeded  3.500 
CIS  since  last  inspection  would  the 
requirement  to  inspect  no  later  than  250 
as  after  the  effective  date  of  this  AD 
apply.  This  inspection  requirement  was 
considwed  in  the  risk  analysis  and  the 
FAA  has  determined  that  it  is  necessary. 
The  commenter  does  not  indicate  how 
many  JT9D-7R4  engines  might  be 
affected  by  the  250  CIS  initial 
inspection  requirement  Individual 
operators  can  apply  for  an  ad|ustment  to 
that  compliance  time  under  paraeraoh 
(d)  of  the  AD. 

One  commenter  states  that  the 
mandated  use  of  FPI  does  not  provide 
all  possible  assurance  that  defective 
HPT  disks  will  be  removed  from  service. 
The  commenter  believes  that  eddy 
current  inspection,  or  a  combination  of 
the  two  methods,  would  clearly  provide 
a  greater  probability  of  crack  detection. 
The  FAA  does  not  concur.  The  first 
stage  turbine  cooling  air  holes  and 
second  stage  tie  bolt  holes  have  low 
aspect  ratios.  The  FAA  has  determined 
that  FPI  of  low  aspect  ratio  holes  is 
adequate  for  detecting  cracks,  in  these 
locations. 

One  commenter  states  that  there 
appeara  to  be  anomalies  in  the 
requirements  for  disks  that  have  been  in 
service  for  over  6.000  cycles  since  new 
(CSN).  as  stated  in  paragraph  (bXlKD  of 
the  compliance  section.  The  commenter 
maintains  that  as  the  paragraph  reads  in 
the  proposed  rule,  this  inspection  will 
always  occur  later  than  accumulating 
8,000  CSN  if  CSN  is  greater  than  6.000 
on  the  effective  date  of  the  AD.  The 
FAA  concurs  and  has  changed  this 
paragraph  to  require  inspection  within 
2.000  as  if  a  disk  has  over  6,000  CSN 
on  the  effective  date  of  the  AD. 

The  same  commenter  suggests  that  at 
next  engine  shop  visit  would  be 
sufficient  as  an  interval  for  cooling  hole 
and  tie  bolt  hole  inspections.  TTie  FAA 
does  not  concur.  Since  the  timing  of 
engine  shop  visits  varies  widely 
between  operators,  the  use  of  shop  visits 
to  define  inspection  intervals  in  ADs 
does  not  provide  adequate  objectivity  on 
which  to  assess  the  effectiveness  of  the 
required  actions  in  addressing  the 
unsafe  condition.  The  FAf^  has 
determined  that  a  mayimiifn  of  2.000 
as  interval  is  required. 
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Subsequent  to  the  publication  of  the 
proposed  rule,  two  JT9D-7R4D/E 
operators  indicated  that  the  6,000  CIS 
re-inspection  interval  for  second  stage 
turbine  hub  tie  bolt  hole  mismachining 
would  require  them  to  remove  engines 
prematurely  due  to  their  higb^rycle 
utilization  rate.  The-FAA  has 
determined  through  a  review  of  risk 
analysis  that  the  additional  risk 
involved  in  extending  the  re-inspection 
interval  from  6,000  CIS  to  8.000  CIS  is 
sufficiently  low  and  has  changed  the  re- 
inspection  interval  accordingly. 

In  addition,  the  manufacturer  has 
recommended  that  Special  Process 
Operation  Procedure  (SPOP)  70  be  used 
in  lieu  of  SPOP  84  in  order  to  permit  the 
inspection  of  the  second  stage  turbine 
hub  tie  bolt  holes  when  the  second  stage 
turbine  rotor  is  removed  from  the  HPT 
module  assembly  without  necessitating 
the  removal  of  the  second  stage  turbine 
blades.  The  FAA  concurs  and  has 
changed  the  reference  to  the  inspection 
procedure  accordingly. 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOOflESSES. 


List  of  Subfacts  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follow*: 

PART  39— AIRWORTHINESS 
DIRECTiVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathority:  49  U.S.C  IMKg),  40113. 44701. 

139.13    [AnwndMf] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6859  (56  FR 
5343.  February  11. 1991)  and  by  adding 
a  new  airworthiness  directive. 
Amendment  39-10234.  to  read  as 
follows: 

•7-2S-10    Pratt  &  Whitney:  AmendaMnt  39- 
10234.  Dockat  97-ANE-04  Supersedes 
airworthiuss  diractive  (AD)  91-04-10, 
Amendmaot  39-M59. 

Applicability:  Pratt  ft  Whitney  (PW)  JT9l>- 
59A.  -70A,  -7Q,  -7Q3.  -7R4D.  -7R4D1, 
-7R4E.  and  -7R4E1  (Al-500)  series  turbo&n 
engines,  installed  on  but  not  limited  to 
Airbus  Industrie  A300  and  A310.  Boeing  747 
and  767,  and  McDonnell  Douglas  DC-10 
series  aircraft. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subfect  to  the  requirements  of  this  AD.  For 
engines  that  have  lieen  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efhct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  turbine  disk  failure  due  to 
cooling  hole  or  tie  bolt  hole  cracking,  which 
could  result  in  an  uncontained  engine  failure 
and  dami^  to  the  aircraft,  accomplish  the 
following: 

(a)  For  first  stage  high  pressure  turbine 
(HPT)  disks,  part  numbers  (P/Ns)  768001. 
792701,  812901.  819801.  840501.  84O401. 
840701.  840601,  and  840301.  installed  in  PW 
)T9D-59A,  -70A.  -7Q.  and  -7Q3  engines, 
accomplish  the  following: 

(1)  Disks  that  have  not  been  fluorescent 
penetrant  inspected  or  eddy  current 
inspected  since  introduction  into  service, 
peiibrm  an  initial  fluorescent  penetrant 


inspection  (n>I)  for  cradcs  in  all  40  cooling 
air  holes  in  accordance  with  PW  Turbojet 
Engine  Standard  Practices  Manual,  P/N 
585005.  Chapter/Section  70-33,  Special 
Process  Operation  Procedure  (SPOP)  84.  as 
fblloMfs: 

(i)  Disks  with  3.500  cycles  since  new  (CSN) 
or  more  on  the  effective  date  of  this  AD, 
inspect  prior  to  accumulating  5.000  CSN,  or 
within  1300  cycles  in  service  (QS)  after  the 
effective  data  of  this  AD.  whichever  occurs 
later. 

(il)  Disks  with  less  than  3.500  CSN  on  the 
effective  date  of  this  AD.  inspect  prior  to 
acaunulating  5.000  CSN. 

(2)  Disks  that  have  been  reoperated  in 
accordance  with  PW  Service  Bulletin  (SB) 
No.  5815.  Revision  2.  dated  July  31, 1992.  at 
'prk>T  revisions,  that  have  not  been 
fluorescent  penetrant  inspected  or  eddy 
current  inspected  since  reoperation,  perform 
an  initial  FPI  for  cracks  in  all  40  cooling  air 
holes  in  accordance  with  PW  Turtwjet  Engine 
Standard  Practices  Manual.  P/N  585005. 
Chapter/Section  70-33.  SPOP  84.  as  follows: 

(i)  Disks  with  3,500  CIS  or  more  since 
reoperation  on  the  effective  date  of  this  AD, 
inspect  prior  to  accumulating  5,000  CIS  since 
reoperation,  or  writhin  1,S(K)  CIS  after  the 
efiisctive  date  of  this  AD,  whichever  occurs 
later. 

(ii)  Disks  with  leas  than  3,500  OS  since 
reoperation  on  the  effective  date  of  this  AD, 
iiupect  prior  to  accumulating  5,000  CIS  since 
reoperation. 

(3)  Disks  that  have  been  fluorescent 
penetrant  inspected,  or  eddy  current 
inspected,  since  introduction  into  service  or 
since  reoperation,  in  accordance  with  PW  SB 
No.  5744.  Revision  3.  dated  March  31. 1993. 
or  prior  revisions,  or  PW  |T9D-7Q.  -7Q3 
Engine  Manual.  P/N  777210.  72-51-00. 
Iiupection  -03.  or  PW  )T9D-59A.  -70 A 
Engine  Manual.  P/N  754459. 72-51-00. 
Heavy  Maintenance  Check  -03,  perform  an 
FPI  for  cracks  in  all  40  cooling  air  holes, 
prior  to  accumulating  3,500  CIS  since  last  FPI 
or  ECI.  or  within  250  CIS  after  the  effective 
date  of  this  AD.  whichever  occurs  later,  in 
accordance  with  PW  Turlx>)et  Engine 
SUndard  Practices  Manual,  P/N  585005, 
Chapter/Section  70-33,  SPOP  84. 

(4)  Thereafter,  perform  FPI  for  cracks  in  all 
40  cooling  air  holes  at  intervals  not  to  exceed 
3,500  CIS  since  last  FPI.  in  accordance  with 
PW  Turbojet  Engine  Standard  Practices 
Manual,  P/N  585005.  Chapter/Section  70-33, 
SPOP  84. 

(5)  Prior  to  further  flight,  remove  from 
service  cracked  disks,  and  replace  with 
serviceable  parts. 

(b)  For  second  stage  HPT  disks,  P/N 
5001802-01.  installed  in  PW  JT9D-7R4D, 
-7R4D1,  -7R4E.  and  -7R4E1  (Al-500) 
engines,  accomplish  the  following: 

(1)  Disks  that  have  not  been  fluorescent 
penetrant  inspected  since  introduction  into 
service,  perform  an  initial  FPI  for  cracks  in 
all  30  tie  bolt  holes  in  accordance  with  PW 
Turlx>|et  Engine  Standard  Practices  Manual. 
P/N  585005.  Chapter/Section  70-33.  SPOP 
70,  as  follows: 

(i)  Disks  with  6.000  CSN  or  more  on  the 
e^ctive  date  of  this  AD,  inspect  within 
2,000  as  after  the  effective  date  ofcthis  AD. 
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(ii)  Disks  with  less  than  6,000  CSN  on  the 
effiective  date  of  this  AD,  inspect  prior  to 
accumulating  8.000  CSN. 

(2)  Disks  that  have  been  fluorescent 
penetrant  inspected  since  introduction  into 
service,  perform  an  FPI  for  cracks  in  all  30 
tie  bolt  holes,  prior  to  accumulating  8,000 
CIS  since  last  FPI,  or  within  250  CIS  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  in  accordance  with  PW  Turbojet  Engine 
Standard  Practices  Manual.  P/N  585005. 
Chapter/Section  70-33.  SPOP  70. 

(3)  Thereafter,  perform  FPI  for  cracks  in  all 
30  tie  bolt  holes  at  intervals  not  to  exceed 
8.000  CIS  since  last  FPI.  in  accordance  with 
PW  Turbojet  Engine  Standard  Practices 
Manual.  P/N  585005.  Chapter/Section  70-33. 
SPOP  70. 

(4)  Prior  to  further  flight,  remove  from 
service  cracked  disks,  and  replace  with 
serviceable  parts.    ' 

(c)  Report  findings  of  cracked  turbine  disks 
within  48  hours  after  inspection  to  Tara 
Goodman,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA.  Engine  and 
Propeller  Directorate.  12  New  England 
ExecuUve  Park.  Buriington.  MA  01803-5299: 
telephone  (781)  238-7130.  fax  (781)  238- 
7199,  Internet:  'Tara.Coodman9faa.dot.gov". 
Reporting  requirements  have  been  approved 
by  the  OfRce  of  Management  and  Budget  and 
assigned  OMB  control  number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  niay  be 
used  if  approved  by  the  Manager,  Engine 
Ceiti&cation  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Insfiector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the  ' 
existence  of  approved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  be 
obUined  from  the  Engine  Certification  Office. 

(e)  Special  flight  permiU  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
January  12. 1998. 

Issued  in  Burlington.  Massachusetts,  on 
November  28. 1997. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  97-31965  Filed  12-5-97;  8:45  am] 
BauNQ  cow  4eio-is-u 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Dodwt  No.  97-ANE-31-AD;  Amendment 
39-10233;  AO  97-25-09] 

mN  212(MkA64 

Airworthiness  Directives;  Allison 
Engine  Company  Model  250-C40B 
Turt>oshaft  Engines 

AQQICY:  Fedwal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule;  request  for 
conunents. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Allison  Engine  Company 
Model  250-C40B  turboshaft  engines. 
This  action  requires  installation  of  a 
placard  requiring  pilots  to  record  torque 
level  and  time  in  service  operating 
above  86%  engine  torque  until  the 
defective  parts  have  been  replaced,  no 
later  than  December  31.  2000.  or  when 
certain  maintenance  actions  are 
accomplished,  ot  when  certain 
operational  restrictions  are  exceeded, 
whichever  occurs  earliest.  This 
amendment  is  prompted  by  a  report 
from  Allison  Engine  Company  of  a 
manufacturing  defect  in  certain  helical 
power  takeoff  gearshafl  assemblies, 
identified  by  serial  numbers.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  fatigue  failure  of  the 
helical  power  takeoff  gearshaft 
assembly,  which  could  result  in  a  loss 
of  engine  power  and  inflight  engine 
shutdown. 

DATES:  Effective  December  23, 1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
23. 1997 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  6.  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  97-ANE- 
31-AD,  12  New  England  Executive  Park. 
Buriington.  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop®faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  fit)m  Allison 
Engine  Company,  P.O.  Box  420.  Speed 
Code  U-15,  Indianapolis,  IN  46206- 


0420;  telephone:  (317)  230-6674.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel.  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700. 
Washington.  DC. 

FOR  FURTHER  MFORMATION  CONTACT:  John 
Tallarovic,  Aerospace  Engineer.  Chicago 
Aircraft  Certification  Office.  FAA.  Small 
Airplane  Directorate.  ACE-118C,  2300 
East  Devon  Avenue,  Des  Plaines,  IL 
60018;  telephone  (847)  294-8180,  fax 
(847) 294-7834. 

SUPPI.EMOITARY  MFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
received  a  report  from  Allison  Engine 
Company  of  a  manu&ctiuing  defect 
discovered  in  certain  helical  poww 
takeoff  gearshaft  assemblies,  part 
number  (P/N)  23056617,  installed  on 
Model  250-C40B  turboshaft  engines. 
The  manufactiuing  defect  was 
discovered  while  measiuing  the  depth 
of  the  case  hardening  of  the  gear.  The 
manufactiuing  defect  was  caused  by 
excessive  removal  of  case  hardened 
material  bom  the  gear  during 
manufacturing.  This  condition,  if  not 
corrected,  could  result  in  fatigue  failure 
of  the  helical  power  talceoff  gearshaft 
assembly,  which  could  result  in  a  loss 
of  engine  power  and  inflight  engine 
shutdown. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Allison  Alert 
Commercial  Engine  Bulletin  (CEB)  No. 
A-72-5009,  dated  May  21. 1997.  that 
lists  by  serial  number  (S/N)  49  affected 
engines,  gearboxes,  and  gears.  This  CEB 
also  describes  procedures  for 
replacement  of  affected  helical  power 
takeoff  gearshaft  assemblies  with 
serviceable  parts. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  a  loss  of  engine  power  and 
inflight  engine  shutdown.  This  AD 
requires  installation  of  a  placard 
requiring  pilots  to  record  torque  and 
time  in  service  operating  above  86% 
engine  torque  until  replacement  of 
defective  helical  power  takeoff  gearshaft 
assemblies  with  serviceable  parts,  and 
then  the  placard  can  be  removed.  The 
compliance  times  were  determined 
based  upon  an  analysis  of  the  effect  of 
gearbox  assembly  torque  loading  on 
component  life.  The  actions  are  required 
to  be  accomplished  in  accordance  with 
the  CEB  described  previously. 

The  operational  limitations  imposed 
by  this  AD  have  been  coordinated  with 
the  Rotorcraft  Directorate. 


64518      Federal  Register  /  Vol.  62.  No.  235  /  Monday.  December  8.  1997  /  Ruleg  and  Regulations 


Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  ia  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  oppoftiinity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  A00AESSE8.  All 
communications  received  on  or  beftwe 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggeetions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AO 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sulMtance  of  tiiis  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-31-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
aooeedance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 


correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  M 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authorify  citation  for  part  39 
continues  to  read  as  follows: 

Aathoritr.  49  U.S.C.  10e(g),  40113. 44701. 

fM.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

e7-XS-0e    Allison  Engina  Conpany: 

AmendnMnt  39-10233.  Docket  97-ANK- 
31-AD. 

Applicability:  Allison  Engine  Company 
Model  2&0-C40B  tuiboshaft  angines.  with 
engines,  gaarfaoxas,  and  gsaii  identified  1}y 
serial  number  (S/N)  in  Allison  Alert 
Commercial  Engine  Bulletin  (CEB)  No.  A- 
72-5009.  dated  May  21.  1997.  The  250-C40B 
engine  is  installed  on  and  limited  to  the 
twin-engine  Bell  Helicopter  Textron  430 
series  helicopters. 

Note  1:  This  airwrorthiiMM  directive  (AO) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  bean  modined.  altered,  or 
repaired  in  tlM  araa  subject  to  the 
rsqui/vniants  of  this  AD.  For  engines  that 
have  lieen  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AO  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (g) 
of  this  AD.  The  request  should  include  an 
aaasaasBent  of  the  effiect  of  the  modirication, 
allsfetion.  or  repair  on  the  unsafe  condition 
addressed  by  this  AO:  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  failure  of  the  helical 
power  takeoff  gearshafi  assembly,  which 
could  result  in  a  loss  of  engine  power  and 
inflight  engine  shutdown,  accomplish  the 
following  for  part  number  (P/N)  23056617, 
identified  by  S/N  in  Allison  Alert  CEB  No. 
A-72-5009.  dated  May  21.  1997: 

(a)  Prior  to  further  flight,  install  the 
following  placard  on  the  instnunent  panel  in 
clear  view  of  the  pilot.  "RECORD  TORQUE 
AND  TIME  ABOVE  86%  ENGINE  TORQUE." 
The  placard  shall  be  manufactured  of  a 
material  that  cannot  be  easily  defaced  or 
erased,  and  the  lettering  shall  be  block-style 
and  at  least  ^/»  inches  in  height.  Additionally, 
the  color  and  lettering  must  contrast  with  the  ' 
background  (color  of  placard  material)  such 
that  it  is  legible. 

(b)  Remove  from  service  affected  helical 
power  takeoff  gearshaft  assemblies,  P/N 
23056617.  and  replace  with  serviceable  parts, 
in  accordance  with  Allison  Alert  CEB  No.  A- 
72-5009.  dated  May  21. 1997,  when  tlie  first 
of  the  following  conditions  exists: 

(1)  At  the  time  of  tui^ine  overhaul;  or 

(2)  During  gearbox  disassembly  for  any 
reason:  or 

(3)  If  any  of  the  operational  restrictions 
listed  in  paragraph  (c)  of  this  AD  aie 
exceeded:  or 

(4)  No  later  than  December  31.  2000. 

(c)  After  the  effective  date  of  this  AD, 
observe  the  following  operational  restrictions 
at  all  times,  until  paragraph  (b)  of  this  AD  is 
complied  with  by  installing  serviceable 
helical  power  takeoff  geanhaft  assemblies: 

(1)  Total  operational  time  accumulated  on 
the  suspect  helical  power  takeoff  gearshafi 
assemblies  may  not  exceed  1.750  hours  lime 
in  service  (TIS).  Engines  are  to  be  operated 
in  the  torque  sharing  mode  only. 

(2)  Operation  of  the  engine  at  power 
between  86%  torque  and  93%  torque  is 
limited  to  one  hour  prior  to  reaching  1,750 
hours  TIS. 

(3)  Operation  of  the  engine  above  93% 
torque  will  require  replacement  of  the  helical 
power  takeoff  gearshafi  assemblies.  Any 
previously  recorded  time  (Electronic  Control 
Unit  (ECU)).  Integrated  Instrument  Display 
System  ((IIDS)  or  Log  Book)  must  be 
accounted  for.  Operators  will  be  allo%ved  four 
houra  of  operation  at  torque  levels  less  than 
86%  torque  to  ferry  the  aircraft  to  a 
maintenance  facility  for  replacement  of  the 
assembly  unless  any  of  the  following  have 
been  exceeded: 

(i)  Operation  of  the  engine  between  93% 
torque  and  105%  torque  for  more  than  six 
minutes  requires  replacement  of  the 
assembly  before  further  flight. 

(ii)  Operation  of  the  engine  between  105% 
torque  and  110%  torque  for  more  than  ninety 
seconds  requires  replacement  of  the  assembly 
before  further  flight. 

(d)  Revise  the  limitations  section  of  the 
PAA-approved  Rotorcrafl  Flight  Manual 
(RFM)  by  inserting  a  copy  of  this  AD. 
Thereafter,  except  as  provided  in  paragraph 
(g)  of  this  AD.  no  alternative  limitations  may 
be  approved  for  affected  helical  power 
takeoff  gearshaft  aaaemblies,  P/N  23056617. 

(e)  After  replacing  parts  in  accordance  with 
paragraph  (b)  of  tliis  AD,  remove  the  placard 
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and  the  AO  required  by  paragraphs  (a)  and 
(d)ofthisAO. 

(f)  For  the  purposes  of  this  AD,  a 
serviceable  helical  power  takeoff  gearshafi 
assembly  is  one  not  identified  by  S/N  in 
Allison  Alert  CEB  No.  A-72-5009,  dated  May 
21, 1997. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago     ' 
Aircraft  Certification  Office.  Operaton  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Chicago  Aircraft  Certification 
Office. 

Note  £  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  &t>m  the  Chicago 
Aircraft  Certification  Office. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  and  paragraph  (c)(3)  of 
this  AO  to  operate  the  aircraft  to  a  location 
where  the  requirements  of  this  AD  can  be 
accomplished. 

(i)  The  actions  required  by  this  AD  shall  be 
done  in  accordance  with  the  following 
Allison  Alert  CEB: 


Document  No. 


A-72-5009  

Total  pages:  5. 


Pages 


1-5 


Date 


May  21. 1997. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Allison  Engine  Company,  P.O.  Box  420, 
Speed  Code  U-15,  Indianapolis,  IN  46206- 
0420:  telephone:  (317)  230-6674.  Copies  may 
be  inspected  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief  Counsel, 
12  New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

())  This  amendment  becomes  efiiective  on 
December  23, 1997. 

Issued  in  Burlington,  Massachusetts,  on 
November  28, 1997. 

Jay  J.  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  97-31966  Filed  12-5-47;  8:45  am) 

■aiMG  CODE  4*1«-1*^) 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  No.  97  NM  286  AD;  Amendment 
39-10235;  AO  97-25-11] 


RtN2120^AA64 

Airworthiness  Directives;  Bombardief 
Model  CL-600-2B16  Series  Airplanes 
Modified  in  Accordance  With 
Supplamantal  Type  Certificate  (STC) 
SA6003NM 

ACetCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
nev»r  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Bombardier  Model 
CL-600-2B16  series  airplanes.  This 
action  requires  disabling  the  remote 
fuel/defuel  panel  in  the  cockpit.  This 
action  also  provides  for  an  optional 
modification  of  the  remote  fuel/defuel 
panel,  which  would  terminate  the 
requirement  to  disable  the  panel.  This 
amendment  is  prompted  by  reports  of 
in-fligbt  failure  of  the  panel  that 
resulted  when  a  circiut  breaker  on  a 
battery  bus  opened  due  to  insufficient 
current  flow  capacity.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  the  circuit  breakers  fitjm 
opening  during  flight,  which  could 
result  in  irreversible  loss  of  engine 
indicating  and  fuel  quantity  systems  in 
the  cockpit. 

OATES:  Effective  December  23, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
23. 1997. 

Ck)mments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  7, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
286-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Bombardier  Aviation  Services,  1255 
East  Aeropark  Boulevard,  Tucson, 
Arizona  85706.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramoimt 


Boulevard,  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:     ' 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
J30L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  OfBce.  3960  Paramoimt 
Boulevard,  Lakewood,  California  90712; 
telephone  (562)  627-5350;  fax  (562) 
627-5210. 

8UPPLEMBITARY  INFORMATION:  The  FAA 
has  received  reports  of  three  in-flight 
occurrences  of  loss  of  all  engine 
indicating  and  fuel  quantity  s)rstems  in 
the  cockpit  on  certain  Bombardier 
Model  CL-600-2B16  series  airplanes.  In 
each  case,  the  internal  fuel/defuel  panel 
had  been  left  in  the  "ON"  position  for 
an  extended  period  of  time.  When  the 
panel  was  switched  off,  all  engine  and 
fuel  quantity  indications  were  lost; 
subsequent  attempts  to  cycle  the  panel 
power  back  on  were  unsuccessful. 
Investigation  revealed  an  opened  circuit 
breaker.  It  was  determined  that,  if  power 
to  the  remote  fuel/defuel  panel  is  left  on 
for  up  to  approximately  one  hour,  the 
controlling  circuit  breaker  on  the  battery 
bus  will  have  insufficient  capacity  to 
hold  the  current  flow  and,  as  a  result, 
may  open  during  flight.  This  condition, 
if  not  corrected,  could  result  in 
irreversible  loss  of  engine  indicating 
and  fuel  quantity  systems  in  the  cockpit 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Service 
Bulletin  SB  TUS-2&-20-02-1 ,  dated 
November  13, 1997,  which  describes 
procedures  for  disabling  the  remote 
fuel/defuel  panel  in  the  cockpit. 
Bombardier  also  has  issued  Service 
Bulletin  SB  TUS-28-20-02,  dated 
November  13, 1997,  which  describes 
procedures  for  modifying  the  remote 
fuel/defuel  panel;  accomplishment  of 
this  modification  eliminates  the  need  to 
disable  the  panel.  The  modification 
involves  replacing  certain  circuit 
breakers  for  the  fuel/defiiel  power  and 
fuel  quantity  displays  with  new  circuit 
breakers,  and  adding  three  4-pole  relays 
to  allow  switching  of  fuel  quantity  when 
the  internal  fuel  panel  is  selected. 

U.S.  Type  Certification  of  the  Airplane 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement 
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Explanation  of  Raquireniniti  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  loss  of  engine  indicating  and 
fuel  quantity  systems  in  the  cockpit  in 
the  event  a  circuit  breaker  opens  during 
flight.  This  AD  requires  disabling  the 
remote  fuel/defuel  panel  in  the  cockpit. 
This  AD  also  provides  for  an  optional 
modification  of  this  panel,  which  would 
terminate  the  requirement  to  disable  the 
panel.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

Determination  of  Rule's  EfliBctive  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  AOORESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sulMtance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  salf-addressod,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-286-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AOORCSSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safefy.  Incorporation  by  refisrence, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authorify  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  reed  as  follows: 

Authority:  49  U.S.C  106(g).  40113. 44701. 


130.13    [Ar 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

e7-2S-ll     Bombardier,  Inc.  (Foraarly 
Canadair):  Amendment  39-10235. 
Dockat  97-NM-286-AD. 
Applicability:  Model  CL-e00-2Bl6  leries 

airplanes  that  have  been  modified  in 


accordance  with  Supplemental  Tjrpe 
Cactificata  SA6003NM,  Certificated  in  any 
category. 

Nola  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  lias  not 
been  eliminated,  the  request  should  include    . 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  circuit  breaker  on  the 
battery  bus  from  opening  during  fiight.  which 
could  result  in  irreversible  loss  of  engine 
indicating  and  fuel  quantity  systems  in  the 
cockpit,  accomplish  the  following: 

(a)  Within  5  days  after  the  effective  date  of 
this  AD,  disable  the  remote  fiieL/defuel  panel, 
in  accordance  with  Bombardier  Service 
Bulletin  SB  TUS-28-20-02-1,  dated 
November  13,  1997. 

(b)  Modification  of  the  remote  fuel/defuel 
panel'  in  accordance  with  Bombardier  Service 
Bulletin  SB  TUS-28-20-02,  dated  November 
13. 1997,  permits  the  remote  fuel-defusl 
panel  to  be  enabled,  and  constitutes 
terminating  action  for  the  tequirements  of 
paragraph  (a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Ixm 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Traiuport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
sand  it  to  the  Manager,  Los  Angeles  AGO. 

Note  Z:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
aococdance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Bombardier  Service  Bulletin  SB  TUS- 
28-20-02-1,  dated  November  13,  1997;  or 
Bombardier  Service  Bulletin  SB  TUS-28-20- 
02,  dated  November  13, 1997.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  5S2(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Bombardier  Aviation  Services,  1255  East 
Aero[>ark  Boulevard,  Tucson,  Arizona  85706. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
FAA,  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office.  3960 
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Paramount  Boulevard,  Lakewood.  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700. 
Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
December  23. 1997. 

Issued  in  Renton,  Washington,  on 
December  1, 1997. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
IXrectorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-31968  Filed  12-5-97;  8:45  am] 

aaUNO  OOOE  4»10-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrspece  Dodiet  No.  97-AWP-17] 

Establishment  of  VOR  Federal  Airway; 
CA 

AQQilCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  This  action  delays  the 
effective  date  for  the  establishment  of 
Federal  Airway  607  (V-607)  between 
Mendocino,  CA,  and  Areata,  CA,  until 
fiuther  notice.  The  FAA  is  taking  this 
action  due  to  a  procediual  change 
requiring  the  addition  of  an  intersection 
on  V-607.  The  addition  of  the 
intersection  necessitates  additional 
flight  inspection. 

DATES:  The  effective  date  of  0901  UTC, 
January  1, 1998,  is  delayed  until  further 
notice. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone:  (202)  267-8783. 

SUPPt-EMENTARY  INFORMATKM: 

Airspace  Docket  No.  97-AWP-17, 
published  in  the  Federal  Register  on 


October  27, 1997,  (62  FR  55502), 
established  V-607  between  Mendocino, 
CA,  and  Areata,  CA.  A  need  to  establish 
an  intersection  at  the  dogleg  of  the 
Areata  153"*  radial  and  the  Mendocino 
346°  radial  requires  additional  flight 
inspection  and  delays  the  effiective  date 
of  V-607  until  filrther  notice. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  techiucal  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation  (1)  is 
not  a  significant  regulatory  action  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afiiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Delay  of  Effective  Date 

The  effective  date  of  the  final  rule. 
Airspace  Docket  97-AWP-17.  as 
published  in  the  Federal  Register  on 
October  27, 1997  (62  FR  55502),  is 
hereby  delayed  imtil  further  notice. 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

Issued  in  Washington,  DC,  on  November 
26, 1997. 

Nancy  B.  Kalinowsld. 

Acting  Program  Director  for  Air  Traffic 

Airspace  Management. 

[FR  Doc.  97-32036  Filed  12-5-97;  8:45  am) 

BNJJNO  CODE  4S10-1S-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  888 

[Docket  No.  FR-4232-C-oq 

Fair  Market  Rants  for  ttw  Section  8 
Housing  Assistance  Payments 
Program— Fiscal  Year  1998;  Correction 

agency:  Office  of  Policy  Development 
and  Research.  HUD. 

ACTION:  Notice  of  Fiscal  Year  1998  Fair 
Market  Rents  (FMRs);  correction. 


summary:  This  notice  corrects  final  FY 
1998  Fair  Market  Rents  for  two  areas, 
the  Duluth-Superior.  Minnesota- 
Wisconsin  MSA  and  the  Des  Moines, 
Iowa  MSA,  published  in  the  Federal 
Remoter  on  September  26, 1997  (62  FR 
50724). 

EFFECTIVE  DATE:  October  1. 1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Gerald  Benoit,  Director,  Operations 
Division,  Office  of  Rental  Assistance, 
telephone  (202)  708-0477.  For  techiucal 
information  on  the  development  of 
schedules  for  sf)ecific  areas  or  the 
method  used  for  the  rent  calculations, 
contact  Alan  Fox,  Economic  and  Market 
Analysis  Division,  Office  of  Economic 
Affairs,  telephone  (202)  708-9426, 
Extension  328  (e-mail; 

alan foxdhud.gov).  Hearing-  or 

speech-impaired  persons  may  contact 
the  Federal  Information  Relay  Service  at 
l-«00-877-8339  (TTY).  (Otiier  tiian  the 
"800"  TTY  number,  telephone  niunbers 
are  not  toll  free.) 

Correction 

Accordingly,  in  FR  Doc  97-25506,  a 
document  published  on  September  26, 
1997  (62  FR  50724)  is  corrected  as 
follows: 

1.  On  page  50741,  in  the  table  imder 
Iowa,  Metropolitan  FMR  Areas,  the 
entries  for  Des  Moines  are  corrected  to 
read  as  follows: 


1998  Fair  Market  Rent 

Number  ot  Bedrooms 

OBR 

I.BR 

2BR 

3BR 

4BR 

Des  Moines,  lA  MSA  „ 

$348 

$440 

$542 

$704 

$739 

2.  On  page  50752,  in  the  table  imder  the  Miimesota  Metropolitan  FMR  Areas,  the  FMR  for  0  bedroom  units  in 
the  Minnesota  part  of  the  MSA  (St.  Louis  County,  MN)  and  on  page  50779.  under  the  Wiscqnsin  Metropolitan  FMR 
Areas,  the  Wisconsin  part  of  the  MSA  (Douglas  County.  WI)  the  correct  FMRs  for  both  counties  are  as  follows: 


1998  Fair  Market  Rent 

Number  of  Bedrooms 

GBR 

1  BR 

2BR 

3BR 

4  BR 

Duluth-Superior  MN-WI  MSA 

(St  Louis  County.  MN) 

S272 

$351 

$451 

$602 

$701 
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1906  Fi*  Marttat  Rani 


(Douglas  County.  Wt) 


Number  ol  Bedrooms 


OBR 


$372 


1  BR 


t361 


2BR 


$451 


3BR 


saoe 


4BR 


<701 


Dated:  Novrnnbor  28, 1997. 
Uwrran  L.  TboiB|MMMi. 
General  Deputy  Atuetant  Secretary  for  Policy 
Development  and  Reeearch. 
(FR  Doc.  97-31969  Filed  1^-6-97;  8:45  am] 
BhUNa  oooa  4»o-as-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[MO-030-1099:  FRL-6929-3) 

Approval  and  Proimilgatton  Of 
Implainantatlon  Plans;  Slata  of 
Mtaaourt;  Conoolion 

agency:  Enviroiimantal  Protection 
Agency  (EPA). 


ACTION:  Final  notification  of  bdlure  to 
attain:  correction. 

riMMfimr-  This  document  corrects  an 
anor  in  the  EPA's  August  15. 1997, 
detennination  of  the  Herculaneum. 
Missouri,  nonattainment  area's  failure  to 
attain  the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  lead. 

DATES:  This  action  is  effsctive  on 
December  8. 1907. 


FON  RJITTMCII  MPOfWUTKM  CONTACT: 
Aaron  ).  Worstell  at  (913)  551-7787. 

SUPPI^ffNTARY  MRMMATKM: 

L  Background 

The  EPA  published  a  document  in  the 
August  15. 1997,  Federal  Register  (62 
FR  43647)  of  the  determination  that  the 

Calendar  Ojarterly  Values 

(Mtaogtams  oHeed  per  cubic  melsr  of  air  (iigftn^ 


Doe  Run-Herculanmim  nonattainment 
area  bad  failed  to  attain  the  National 
AmUent  Air  Quality  Standard  for  lead 
(Pb)  by  June  30,  1995,  as  required  imder 
the  provisions  of  the  Clean  Air  Act  and 
the  Missouri  State  Implementation  Plan. 
In  section  I  of  the  docimaent,  the  table 
entitled  "Lead  Ambient  Air  Quality 
Data— Vicinity  Of  The  Doe  Run  Primary 
Smelter"  incorrectly  denotes  the  4 

Herculaneum  monitor  as  the  Asarco 
monitor.  The  table  is  corrected  to  read 
as  follows: 

Ls^  AmMeat  Air  Quality  Dat*— 
Vicinity  of  the  DOE  Run  Primary 
SBBehar 


HM-vol  iiMiilui  loceliena 

S 

H 

H 

H 

H 

H 

H 

H 

Oato 

OunMn 

OurMn 

QoN  course 

Nortt) 

UrsUme 

Ruiz 

Olv.man- 

Broed 

20-009  0 
014 

20-000-0 
006 

29-009-0 
008 

29-009-0 
009 

20-000-00 
10 

20-000- 

0011 

013 

Street 
20-090- 

0015 

1005. 

3id  

\A 

12 

OS 

OS 

02 

1.0 

12 

4.1 

IJt 

h7 

a4 

OB 

Ol 

1.6 

1.3 

&3 

fOOft- 

lal 

JU 

1JB 

01 

04 

Ol 

\A 

J 

2J 

2nd  „. 

ts 

12 

as 

ai 

02 

Z4 

OS 

5.7 

3rd ~ 

lU 

fluB 

ai 

02 

OS 

07 

OS 

4.0 

4ai  

1.7 

1.9 

ai 

0.5 

03 

1.4 

oo 

1.6 

r.(H)- 
.rAJrOu 

and  ia  Ote  arMhmelic  mean  ol  a 

quarter)  period 


« (S)  -  State  monitor,  (H)  -  HeroSeneum  monilar. 
^iMkdami  Quartarty  Mr  QuaWy  Vahiaa 


of  d^  (24^)our>  values 


Ambiem  Mr  Qurtly  SlwKtod  (NAAQS)  fbr  leed;  the  NAAQS  for  leed  is  1 .5  yqfn^ 
MS  tram  hi-vot  monkxs  meeeurinq  particuiale  maner,  wNMn  a  3-monlh  (catander 


This  minor  correction  does  not  alter 
the  EPA's  failure  to  attain 
detennination.  nor  does  it  alter  the 
effective  date  of  September  15,  1997,  as 
specified  in  the  original  document 

IL  Administrative  Raquirementa 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is,  therefore,  not  subject  to  review  by  the 
Office  of  Management  and  Budget  In 
addition,  this  action  does  not  impoea 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(P.  L.  104-4).  or  require  prior 


consultation  writh  state  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994). 

Because  this  action  is  not  subject  to 
notice-and-comment  requirements 
under  the  Administrative  Procediues 
Act  or  any  other  statute,  it  is  not  subject 
to  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  ef  aeq.). 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
EPA  submitted  a  report  containing  this 


rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
RepresentatlTes,  and  die  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Ragialar.  This  is  not  a 
"major  nile"  as  defined  by  5  U.S.Q 
804(2). 

Aetharlty:  42  U.S.C  7401— 7e71q. 
Dated:  October  29. 1997. 
WUUamlioe. 

Acting  Regional  Administrator,  Region  7. 
(FR  Doc.  97-31270  Filed  12-S-97;  8:45  am) 
SMjjNaoooa( 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arxl  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
niie  maicing  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 
[Docket  Na  OS-ANE-aq 
RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D-7R4  Series  Turt>ofan 
Enginas 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  {>eriod. 


SUmiARY:  This  notice  revises  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  (PW) 
JT9I>-7R4  series  turbofan  engines,  that 
would  have  required  removal  of  web 
material  at  ten  bosses  on  the  diffuser 
case  assembly,  inspections,  shotpeening 
of  the  area,  and  remarking  the  diffuser 
case  assemblies  with  a  new  part 
number.  That  proposal  was  prompted 
by  reports  of  cracks  in  the  aft  comers  of 
the  bosses.  This  action  revises  the 
proposed  rule  by  adding  initial  and 
repetitive  on-wing  eddy  current 
inspections  (ECI)  of  the  affected  bosses 
for  cracies,  and  replacement,  if  found 
cracked,  with  serviceable  parts.  In 
addition,  this  action  revises  the  initial 
accomplishment  time  for  the  previously 
proposed  actions.  Finally,  this  action 
adds  further  etches,  fluorescent 
penetrant  inspections  (FPIs),  x-ray 
inspections,  and  shotpeening  to  the 
shop  requirements,  and  provides  an 
optional  terminating  action  in  the  form 
of  a  redesigned  diffuser  case.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  diffuser  case 
assembly  rupture,  which  could  result  in 
an  uncontained  engine  failure,  engine 
fire,  and  damage  to  the  aircraft. 
DATES:  Comments  must  be  received  by 
February  6, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 


Region.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
95-ANE-38, 12  New  England  Executive 
Park,  Burlington.  MA  01803-5299. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  "9- 
ad-engineprop®faa.dot.gov".  Comments 
•    sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  tlirough  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitiiey.  Publications 
Department,  Supervisor  Technical 
Publications  Distribution,  M/S  132-30, 
400  Main  St.,  East  Hartford.  CT  06108; 
telephone  (860)  565-7700,  fax  (860) 
565—4503.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA. 
FOR  FURTHER  MFORMATION  CONTACT:  Tara 
Goodman,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7130,  fax 
(781) 238-7199. 

SUPPI^MEMTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  conunents 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowled^  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nimiber  95-ANE-38."  The 
postcard  will  be  date  stamped  and 
returned  to  the  coramenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  fl5-ANE-38, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  Pratt  ft 
Whitiiey  (PW)  JT9D-7R4  series  turbofan 
engines,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Fed«-al  Register  on  August  23, 1995  (60 
FR  43730).  That  NPRM  would  have 
required  removing  webs  of  material  at 
ten  bosses  on  the  diffuser  case  assembly, 
performing  a  fluorescent  penetrant 
inspection  (FPI)  and  x-ray  inspection  of 
the  reworked  area,  performing  furnace 
stress  relief  if  a  local  stress  relief  had 
been  previously  accomplished, 
shotpeening  the  reworked  area,  and 
remarldng  the  diffuser  case  assemblies 
with  a  new  part  number.  That  NPRM 
was  prompted  by  reports  of  cracks  at  the 
aft  corners  of  bosses  on  the  diffiiser  case 
assembly.  No  engine  failures  have 
resulted  from  these  cracks.  The  cracks 
occur  in  webs  of  material  at  10  diffuser 
case  bosses  that  were  a  result  of  a 
machining  operation  during  original 
manufacture.  The  webs  of  material 
create  stress  concentrations  that  can 
cause  a  crack  to  start.  That  condition,  if 
not  corrected,  could  result  in  difiiiser 
case  assembly  rupture,  which  could 
result  in  an  uncontained  engine  failure, 
engine  fire,  and  damage  to  the  aircraft. 
Since  the  issuance  of  that  NPRM,  the 
FAA  received  three  comments  regarding 
the  actions  proposed  by  this  AD. 

One  commenter  states  basic 
conciurence  with  the  intent  of  the  AD; 
but  recommends  a  change  in  the 
accomplishment  time,  from  the  next 
shop  visit,  not  to  exceed  6,000  cycles  in 
service  (QS)  after  the  effective  date  of 
this  AD,  to  the  next  diChiser  module 
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disassembly  after  the  effoctive  date  of 
this  AD.  The  commenter  states  that  the 
original  accomplishment  time  causes  an 
undue  scihedullng  burden,  and  estimates 
that  an  additional  $469,608  will  be 
incurred  without  the  revision  to  the 
accomplishment  time.  The  FAA 
concurs.  The  FAA  has  revised  the 
accomplishment  time,  and  has  added 
initial  and  repetitive  on-wing  and  shop 
eddy  current  inspections  (ECI)  of  the 
bosses  to  mitigate  any  additional  safety 
risk  incurred  by  the  extension  of  the 
accomplishment  time. 

One  commenter  recommends  a 
change  to  the  work  hours  estimate  in  the 
economic  analysis.  The  commenter 
states  that  44  work  hours  of  labor  are 
necessary  to  perform  the  actions 
required  by  this  AD,  instead  of  the  20 
work  hours  specified  in  the  NPRM,  and 
indicates  that  44  work,  hours  is  more 
consistent  with  the  maintenance 
environment  of  airlines  and  repair 
facilities.  The  FAA  concurs,  and  has 
revised  the  economic  analysis 
accordingly,  but  has  increased  the  work 
hours  estimate  further  in  this 
supplemental  NPRM  to  include  the  time 
required  to  accomplish  the  additional 
actions  proposed  in  this  supplemental 
NPRM. 

In  addition,  since  issuance  of  the 
NPRM,  the  FAA  has  determined  the 
need  to  enhance  the  AD  by  adding 
further  etches,  fluorescent  penetrant 
inspections  (FPIs).  x-ray  inspections, 
and  shotpeening  to  the  shop 
requirements.  The  FAA  estimates  tliat 
an  additional  two  hours  of  labor  will  be 
necessary  to  access  and  perform  the 
enhanced  inspection  of  the  diffuser 
case.  The  FAA  also  has  determined  the 
need  to  clarify,  based  on  overhaul  shop 
concerns  regarding  repairable  diffuser 
cases,  that  cracks  under  the  rail  are 
acceptable  as  long  as  total  weld  bead 
length  is  less  than  1.5  inches.  This 
supplemental  NPRM  has  been  revised 
accordingly  to  incorporate  these 
changes. 

Finally,  this  supplemenUl  NPRM 
references  PW  Service  Bulletin  (SB)  No. 
JT9CV-7R4-72-527.  Revision  3,  dated 
April  16,  1997.  Revision  2.  dated  July 
12.  1996.  and  Revision  1.  dated  May  3, 
1996,  that  describes  the  on-wing  EQs 
required  by  this  AD,  and  SB  No.  IT9D- 
7R4-72-469,  Revision  3,  dated  January 
24, 1996.  that  describes  the  new  shop 
procedures  reouired  by  this  AD.  In 
addition,  installation  of  diffuser  case, 
part  number  815736,  in  accordance  with 
the  requirements  of  PW  SB  No.  )T9D- 
7R4-72-533.  dated  August  29. 1996, 
constitute*  terminating  action  for  this 
AD. 

Since  these  changes  expand  Jhe  scope 
of  the  originally  proposed  rule,  the  FAA 


has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

There  are  approximately  690  engines 
of  the  afiected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  137 
engines  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  46  work  hours  per  engine 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$378,120. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOORESSCS. 

List  of  Sabjects  in  14  C7R  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRWORTHINE88 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aalhority:  49  U.S.C  106(g).  40113. 44701. 


139.13    (Amandsd] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
Rralt  ft  WUtaay:  Docket  No.  95-ANE-38. 

Applicability:  Pratt  ft  Whitney  (PW)  JT9D- 
7R4  terie*  turbofan  eagines,  installed  on  but 
not  limited  to  Airbus  A300,  A310  series,  and 
Boeing  747.  767  series  aircraft. 

Note  1:  This  airworthiness  directive  (AO) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  tliis  AO.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
tltat  tiia  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (g) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
ac:tions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  diffuser  case  assembly  rupture, 
which  could  result  in  an  uncontained  engine 
failure,  engine  fire,  and  damage  to  the 
aircraft,  accomplish  the  following: 

(a)  For  assembled  diffuser  case  assembly. 
Part  Numbers  (P/Ns)  789996,  789996-002, 
789996-003.  790541,  790541-002,  790541- 
003,  798379,  798379-003,  796379-004, 
5000366-002,  5000366-021,  5000366-022, 
5004770-01,  5004770-022.  and  5004770- 
023,  perform  initial  on-wing  eddy  current 
inspection  (EQ)  or  initial  and  repetitive 
fluorescent  penetrant  inspection  (FPl)  or  EQ 
shop  inspections  of  the  diffuser  case  bosses 
in  acxordance  with  PW  Service  Bulletin  (SB) 
No.  JT9D-7R4-72-527,  Revision  3,  dated 
April  16, 1997,  or  Revision  2,  dated  July  12, 
1996.  or  Revision  1.  dated  May  3, 1996. 
witliin  2S0  cycles  in  service  (QS)  after  the 
effective  date  of  this  AD,  as  follows: 

(1)  For  assembled  diffuser  cases  in  tlw 
shop,  that  have  not  been  previously 
inspected  in  accordance  with  any  one  of  tl>e 
requirements  of  the  SBs  cited  in  paragraph 
(a)  of  this  AD,  perform  an  initial  FPI  or  EQ 
of  both  rear  comers  of  all  10  diffuser  case 
mounting  bosses  and  2  case  mount  pads  in 
accordance  with  any  one  of  the  SBs  cited  in 
paragraph  (a)  of  this  AD,  or, 

(i)  If  cracks  are  found,  perform  repain  in 
accordance  with  the  applicable  Engine 
Manual,  Chapter/Section  72-41-02,  Repair- 
28. 

(ii)  Thereafter,  perform  inspections  within 
650  CIS  since  last  inspection,  in  accordance 
with  any  one  of  the  SBs  cited  in  paragraph 
(a)  of  this  AD. 

(2)  For  assembled  diffuser  cases  tiiat  ara 
installed  on-wing,  tiiat  have  not  been 
previously  inspected  in  accordance  with  any 
of  the  requirements  of  tliis  AD,  perform  an 
initial  ECI  of  both  rear  comen  of  boss  six. 
located  at  the  six  o'clock  position,  in 
accordance  with  any  one  of  the  SBs  cited  in 
paragraph  (a)  of  this  AD: 
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(i)  If  a  crack  indication  is  found,  borescope 
or  FPI  the  area  where  the  crack  was 
indicated,  in  accordance  with  any  one  of  the 
SBs  cited  in  paragraph  (a)  of  this  AD. 
Depending  on  the  crack  size,  accomplish  the 
following: 

(A)  The  diffuser  case  may  continue  in 
service  provided  it  is  inspected  at  intervals 
not  to  exceed  50  QS  since  last  borescope 
inspection,  if  the  circumferential  crack 
dimension  "B",  is  less  than  0.5  inches  long, 
and  the  axial  crack  dimension  "A"  is  less 
than  0.8  inches  long,  in  accordance  with  any 
one  of  the  SBs  cited  in  paragraph  (a)  of  this 
AD. 

(B)  The  diffuser  case  may  continue  in 
service  for  a  maximum  of  5  QS,  if  the  axial 
crack  dimension  "A"  is  equal  to  or  greater 
than  0.8  inches  but  less  than  or  equal  to  1.0 
inch,  in  accordance  with  any  one  of  the  SBs 
cited  in  paragraph  (a)  of  this  AD. 

(C)  Remove  from  service  prior  to  further 
flight  the  diffuser  case  when  the  axial  crack 
dimension  "A"  is  greater  than  1.0  inch,  in 
accordance  with  any  one  of  the  SBs  cited  in 
paragraph  (a)  of  this  AD. 

(ii)  Diffuser  cases  with  no  cracks  at  boss 
six,  perform  an  EQ  at  intervals  not  to  exceed 
650  as  since  the  last  boss  6  inspection,  in 
accordance  with  any  one  of  the  SBs  cited  in 
paragraph  (a)  of  this  AD. 

(b)  At  the  next  diffuser  module 
disassembly  when  all  hardware  is  stripped 
off  the  diffuser  case,  but  not  to  exceed  6,000 
QS  after  the  effective  date  of  this  AD,  inspect 
diffuser  cases,  P/Ns  790541,  798379,  789996. 
5004770-01,  or  5000366-02,  for  existence  of 
web  material  at  ten  boss  locations,  in 
accordance  with  PW  SB  No.  JT9D-7R4-72- 
469,  Revision  3,  dated  January  24, 1996. 

(1)  Rework  the  diffuser  case  assembly  in 
accordance  with  PW  SB  No.  JT9D-7R4-72- 
469,  Revision  3,  dated  January  24,  1996.  This 
rework  removes  web  material  at  10  boss 
locations. 

(2)  Perform  an  etch  and  an  ultra-high 
fluorescent  penetrant  inspection  (FPI)  of  the 
reworked  areas  in  accordance  with  PW  SB 
No.  JT9D-7R4-72-469,  Revision  3.  dated 
January  24, 1996.  to  ensure  that  there  are  no 
crack  indications. 

(3)  If  a  crack  indication  is  discovered, 
repair,  and  perform  an  EQ  and  an  FPI  in 
accordance  with  Engine  Manual  Section  72- 
41-02,  Repair-28,  or  remove  the  diffuser  case 
from  service  and  replace  with  a  serviceable 

'part. 

(4)  Perform  an  x-ray  inspection  of  the 
reworked  areas  (all  10  boss  locations  and  2 
mount  pad  locations)  in  accordance  with  PW 
SB  No.  JT9D-7R4-72-469,  Revision  3,  dated 
January  24, 1996,  to  ensure  that  there  are  no 
crack  indications.  Additionally,  the  x-ray 
inspection  is  fwrformed  to  assure  that  there 
are  no  cradcs,  incomplete  fusion,  incomplete 
penetration,  voids,  porosity,  or  inclusions 
from  previous  local  weld  repairs.  If  any  of 
these  defects  are  discovered,  repair  per  PW 
JT9D-7R4  Engine  Manual.  Section  72-41-02, 
Repaii^28,  or  remove  the  diffuser  case  from 
service  and  replace  with  a  serviceable  part. 

(5)  Determine  if  local  stress  relief  was 
performed  previously,  and  if  weld  repairs 
have  been  performed  at  any  of  the  boss 
locations  described  in  the  above  SB,  through 
reviewing  maintenance  records.  If 


maintenance  records  cannot  be  located,  or 
maintenance  records  indicate  that  a  weld 
repair  with  no  stress  relief  or  a  weld  repair 
with  a  local  stress  relief  that  has  been 
performed  at  any  of  the  10  boss  locations  or 
2  mount  pad  locations,  perform  furnace 
stress  relief  and  FPI  of  the  diffuser  case 
assemblies  in  accordance  with  PW  SB  No. 
JT9D-7R4-72-469.  Revision  3.  dated  January 
24, 1996. 

(6)  Shotpeen  the  reworked  areas  ip 
accordance  with  PW  SB  No.  JT9D-7R4-72- 
469.  Revision  3,  dated  January  24, 1996. 

(7)  Remark  the  diffuser  case  assembly  with 
a  new  part  number  in  accordance  with  PW 
SB  No.  JT9D-7R4-72-469,  Revision  3,  dated 
January  24, 1996. 

(c)  At  the  next  shop  visit  but  not  to  exceed 
6.000  CIS  after  the  effective  date  of  this  AD. 
for  diffuser  case  assembly,  P/Ns  790541-002, 
790541-003,  798379-003,  798379-004, 
789996-002,  789996-003,  5000366-021, 
5000366-022,  5004770-022,  and  5004770- 
023,  that  have  been  pneviously  reworked  to 
remove  web  material  at  any  boss  locations 
prior  to  the  effective  date  of  this  AD  in 
accordance  with  the  original  issue  of  PW  SB 
No.  JT9D-7R4-72-469,  dated  October  2. 
1992,  accomplish  the  following: 

(1)  Unless  maintenance  records  indicate 
that  x-ray  inspections  were  performed  at  the 
last  shop  visit  where  diffuser  case  repairs 
were  accomplished  at  the  10  boss  locations, 
prior  to  the  effective  date  of  this  AD,  in 
accordance  with  PW  JT9D-7R4  Engine 
Manual,  Section  72-41-02,  Repaii^28, 
perform  an  x-ray  inspection  of  all  10  boss 
locations  and  2  mount  pad  locations  in 
accordance  with  the  x-ray  requirements  of 
PW  JT9D-7R4  Engine  Manual,  SecUon  72- 
41-02,  Repair-28. 

(2)  Determine  if  any  previous  weld  repain 
have  been  performed  at  any  of  the  boss 
locations  described  in  the  above  SB  through 
reviewing  maintenance  records.  If 
maintenance  records  cannot  be  located,  or 
maintenance  records  indicate  that  a  weld 
repair  with  no  stress  reliefer  with  a  local 
stress  relief  has  been  performed  at  any  of  the 
boss  locations,  perform  furnace  stress  relief, 
FPI,  and  shotpeen  diffuser  case  assemblies  in 
accordance  writh  PW  SB  No.  JT9D-7R4-72- 
469,  Revision  3,  dated  January  24, 1996. 

(d)  For  the  purpose  of  this  AD,  shop  visit 
is  defined  as  separation  of  diffiiser  case  at 
"K"  and  "M"  flanges. 

(e)  For  the  purpose  of  this  AD,  an 
assembled  diffuser  case  in  the  shop  is 
defined  as  a  diffuser  case  either  mounted  or 
dismounted  from  the  engine,  but  with 
external  hardware  removed  to  perform  the 
inspections. 

(f)  Installation  of  diffuser  case.  P/N  815736. 
in  accordance  with  the  requiraments  of  PW 
SB  No.  JT9D-7R4-72-533.  dated  August  29. 
1996.  constitutes  terminating  action  for  tltis 
AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 


Note  2:  Information  concerning  the 

existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(h)  Special  flight  permiu  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
November  28, 1997. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Dinetomte. 
Aircraft  Certification  Service. 
[FR  Doc.  97-31967  Filed  12-5-^7;  8:45  am] 
aiLUNO  CODE  4*1ft-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspaos  Docket  No.  97-ASO-26] 

Proposed  Amendment  to  Class  E 
Airsftace;  New  Bern,  NC 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUIMAARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at  New 
Bern,  NC.  Tlie  required  weather 
observation  information  is  available  on 
a  continuous  basis  to  the  air  traffic 
control  providing  service  to  New  Bern. 
Craven  Coimty,  NC,  Airport.  Therefore, 
the  Class  E  surface  area  airspace  at  New 
Bern.  NC,  meets  the  requirement  for 
modification  from  part  time  to 
continuous. 

DATES:  Comments  must  be  received  on 
or  before  January  7, 1998. 
ADDRESSES:  Send  conunents  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
97-ASO-26,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636.  Atlanta. 
Georgia  30320. 

The  official  docket  may  be  examine(!P 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  550, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337,  telephone  (404)  305- 
5586. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta.  Georgia  30320;  telephone  (404) 
305-5581. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
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by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenlers  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  97-ASO-26."  The 
postcard  will  be  data/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  550. 1701  Columbia 
Avenue.  College  Park.  Georgia  30337. 
both  before  and  af^er  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

A  vailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Ainpaee  Branch.  ASO-520.  Air  Traffic 
Division.  P.O.  Box  20636.  Atlanta. 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Adviaoty  Circular  No.  11-2A  which 
deactibes  the  application  procedure. 

The  Proposal^ 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Class  E  airspace  ana  at  New 
Bern.  NC.  The  required  waadiar 
observation  information  is  available  on 
a  continuous  basis  to  the  air  traffic 
control  facility  providing  service  to  New 
Bern,  Craven  County.  NC.  Airport. 
Therefore,  the  Class  E  surface  area 
airspace  at  New  Bern,  NC,  meets  the 
requirement  for  modification  firom  part 
time  to  continuous.  Class  E  airspace 


areas  designated  as  a  surface  area  for  an 
airport  are  published  in  Paragraph  6002 
of  FAA  Order  7400.9E  dated  September 
10, 1997,  and  effective  Septembisr  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designations  listed  in  thia 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It« 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  tliat  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
whan  promulgated,  will  not  have  a 
significant  economic  impact  cm  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

Liat  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  refarence. 
Navigation  (Air). 

The  Propoaad  AnMndinent 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
propoaes  to  amend  14  CFR  p>art  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTINQ 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

AuthoritT:  49  U.S.C  10e(g).  40103.  40113. 
40120;  E.O.  10654.  24  FR  0S65.  3  CFR.  1959- 
1963  Camp.,  p.  389. 


ASO  NC  E2— New  Bern.  NC  (Rensed) 

New  Bern,  Craven  County  Regional  Airport. 
NC 
(Lat  35»04'21  "N.  long.  77n)2'37"  W) 
New  Bern  VOR/DME 
(Lat  35''04'23"  N.  long  77^2'42''  W) 
Within  a  4-Riile  radius  of  Craven  County 
Regional  Airport  and  within  2.4  miles  each 
side  of  New  Bern  VOR/DME  038*  and  210* 
radials,  extending  from  the  4-nule  radius 
northeast  and  southwest  of  the  VOR/DME. 
•         •         •         •         • 

Issued  in  College  Park.  Georgia,  on 
Novwoaber  24, 1997. 
Nancy  B.  SheltoB. 

Acting  Manager,  Air  Traffic  Division, 
Sovthem  Region. 

(FR  Doc  97-32035  Filed  12-5-97;  8:45  ami 
I  oooe  4eM-is-M 


f71.1     (Ar 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997.  and  effective 
September  16, 1997.  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport 


DEPARTMENT  OF  JUSTICE 

Drug  Enlorcinent  Administration 

21  CFR  Part  1308 
[DEANo.  173P] 

Schoduias  of  Controllad  Substances: 
Proposed  Placament  of  Sibutramine 
mto  ScDadula  IV 

AQENCY:  Drug  Enforcement 

Administration  (DEA),  Justice. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  is  issued 
by  the  Acting  Deputy  Administrator  of 
the  DEA  to  place  the  substance, 
sibutramine.  including  its  salts  and 
optical  isomers  into  Schedule  IV  of  the 
Controlled  Substances  Act  (CSA).  This 
proposed  action  is  based  on  a 
recommendation  from  the  Assistant 
Secretary  for  Health  of  the  Department 
of  Health  and  Human  Services  (DHHS) 
that  sibutramine  be  added  to  Schedule 
IV  and  on  an  evaluation  of  the  relevant 
data  by  the  DEA.  If  finalized,  this  action 
will  impose  the  regulatory  controls  and 
criminal  sanctions  of  Schedule  IV  on 
those  who  handle  sibutramine  and 
products  containing  sibutramine. 
DATES:  Comments,  objections,  and 
requests  for  a  hearing  must  be  received 
on  or  before  January  7,  1998. 
ADDRESSES:  Comments,  objections  and 
requests  for  a  hearing  should  be 
submitted  in  quintuplicate  to  the  Acting 
Deputy  Administrator.  Drug 
Enforcement  Administration. 
Washington.  D.C  20537,  Attn.:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington.  D.C  20537.  (202)  307- 
7183. 
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SUPPLEMENTARY  INFORMATION: 
Sibutramine  is  an  amphetamine 
analogue  pharmacologically  similar  to 
other  anorectic  agents  that  produce 
central  nervous  system  stimulation  and 
amphetamine-like  efiiects  in  humans 
and  animals.  Sibutramine  hydrochloride 
will  be  marketed  under  the  trade  name 
of  MERIDA  as  an  oral  anorectic  for  the 
long  term  management  of  obesity. 

The  Acting  Deputy  Administrator  of 
the  DEA  received  a  letter  dated 
November  12, 1997  from  the  Acting 
Assistant  Secretary  for  Health,  on  behalf 
of  the  Secretary  of  the  DHHS, 
recommending  that  the  substance, 
sibutramine,  and  salts  and  isomers 
thereof,  be  placed  into  Schedule  IV  of 
die  CSA  (21  U.S.C.  801  et  seq.). 
Enclosed  with  the  letter  fixim  the 
Assistant  Secretary  was  a  document 
prepared  by  the  Food  and  Drug 
Administration  (FDA)  entiUed  "Basis 
for  the  Recommendation  for  Control  of 
Sibutramine  and  its  Salts  in  Schedule  IV 
of  the  Controlled  Substances  Act 
(CSA)."  The  dociunent  contained  a 
review  of  the  factors  which  the  CSA 
requires  the  Secretary  to  consider  (21 
U.S.C  811(b)]  and  the  summarized 
recommendations  regarding  the 
placement  of  sibutramine  into  Schedule 
IV  of  the  CSA. 

The  factors  considered  by  the 
Assistant  Secretary  for  Health  with 
respect  to  the  drug  sibutramine  were: 
(1)  Its  actual  or  relative  potential  for 
abuse. 

^    (2)  Scientific  evidence  of  its 
pharmacological  effect,  if  known. 

(3)  The  state  of  current  scientific 
knowledge  regarding  the  drug  or  other 
substance. 

(4)  Its  history  and  current  pattern  of 
abuse. 

(5)  The  scope,  duration,  and 
significance  of  abuse. 

(6)  What,  if  any.  risk  there  is  to  the 
public  health. 

(7)  Its  psychic  or  physiological 
dependence  liability. 

(8)  Whether  the  substance  is  an 
immediate  precursor  of  a  substance 
already  controlled  imder  the  CSA. 

Relying  on  the  scientific  and  medical 
evaluation  and  the  recommendation  of 
the  Assistant  Secretary  of  Health,  the 
FDA  New  Drug  Application  (NDA) 
approval  on  November  22, 1997,  and  a 
DEA  review,  the  Acting  Deputy 
Administrator  of  the  DEA,  pursuant  to 
sections  201(a)  and  201(b)  of  the  Act  (21 
U.S.C.  811(a)  and  811(b)),  finds  that: 

(1)  Sibutramine  has  a  low  potential 
for  abuse  relative  to  the  drugs  or  other 
substances  in  Schedule  III. 


(2)  Sibutramine  has  a  cmrentiy 
accepted  medical  use  in  treatment  in  the 
United  States. 

(3)  Abuse  of  sibutramine  may  lead  to 
limited  physical  dependence  and 
psychological  dependence  relative  to 
the  drugs  or  other  substances  in 
Schedule  m. 

Interested  persons  are  invited  to 
submit  their  comments,  objections  or 
requests  for  a  hearing,  in  writing,  with 
regard  to  tliis  proposal.  Requests  for  a 
hearing  should  state,  with  particularity, 
the  issues  concerning  wliich  the  person 
desires  to  be  heard.  All  correspondence 
regarding  this  matter  should  be 
submitted  to  the  Acting  Deputy 
Administrator,  Drug  E^rcement 
Administration,  Washington,  D.C. 
20537.  Attention:  DEA  Federal  Register 
Representative/CCR.  In  the  event  that 
conmients,  objections  or  requests  for  a 
hearing  raise  one  or  more  issues  which 
the  Acting  Deputy  Administrator  finds 
warrants  a  hearing,  the  Acting  Deputy 
Administrator  shall  order  a  public 
hearing  by  notice  in  the  Federal 
Register,  sunmiarizing  the  issues  to  be 
hesurd  and  setting  the  time  for  the 
hearing. 

In  accordance  with  the  provisions  of 
the  CSA  (21  U.S.C.  811(a)),  diis  action 
is  a  formal  rulemaking  on  the  record 
after  opportunity  for  a  hearing.  Such 
proceedings  are  conducted  pursuant  to 
the  provisions  of  5  U.S.C.  556  and  557 
and,  as  such,  are  exempt  from  review  by 
the  Office  of  Management  and  Budget 
pursuant  to  Executive  Order  (E.O.) 
12866,  Section  3(d)(1). 

The  Acting  Deputy  Administrator,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  proposed  rule  and  by 
approving  it  certifies  that  it  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small-business 
Entities.  Sibutramine  is  a  new  drug  in 
the  United  States;  recent  approval  of  the 
product  and  its  labeling  by  the  FDA  will 
allow  it  to  be  marked  once  it  is  placed 
into  Schedule  IV  of  the  CSA.  This 
proposed  rule,  if  finalized,  will  allow 
these  entities  to  have  access  to  a  new 
pharmaceutical  product. 

This  nUe  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significanUy  or  imiquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  provisions  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  efiiects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
companies  to  compete  mth  foreign- 
based  companies  in  domestic  and 
export  markets. 

This  nde  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.O.  12612,  it  is 
determined  that  this  rule,  if  finalized, 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure,  drug  traffic  control, 
narcotics,  prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  201(a)  of 
the  CSA  (21  U.S.C.  811(a)).  and 
delegated  to  the  Administrator  of  the 
DEA  by  the  Department  of  Justice 
regulations  (28  CFR  0.100)  and 
redelegated  to  the  Deputy  Administrator 
pursuant  to  28  CFR  0.104,  the  Acting 
Deputy  Administrator  hereby  proposes 
that  21  CFR  part  1308  be  amended  as 
follows: 

PART  1306— [AMENDED] 

1.  The  authority  citation  for  21  CFR 
part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C.  811, 812,  871(b) 
unless  otherwise  noted. 

§1308.14    [Amended] 

2.  Section  1308.14  is  proposed  to  be 
amended  by  redesignating  the  existing 
paragraph  (e)(10)  as  (e)(ll)  and  adding 
a  new  paragraph  (e)(10)  to  read  as 
follows: 

S  1308.14    Schedule  IV 

•  •        •        •        • 

(10)  Sibutramine _ , 1675 

•  •         •         •         • 

Dated:  December  2. 1997. 
James  S.  Milford, 
Acting  Deputy  Adaiinistratar. 
[FR  Doc.  97-31951  Filed  12-5-^7;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Hscal  Service 

31  CFR  Pari  356 

Sale  artd  laaue  of  Marfcatable  Book- 
Entry  Traaaury  Billa,  Notaa.  and  Bonda 
(Department  of  ttw  Traaaury  arcular. 
Put>lic  DeM  Sartaa  No.  I-M) 

agency:  Bureau  of  the  Public  Debt, 

Fiscal  Service.  Department  of  the 

Treesuiy. 

ACTION;  Propoeed  mle. 

SUMMANY:  The  Department  of  the 
Treasury  ("Treasury"  or  "Department") 
is  proposing  for  comment  an 
amendment  to  31  CFR  Part  356 
(Uniform  Offering  Circular  for  the  Sale 
and  Issue  of  MarkeUble  Book-Entry 
Treasury  Bills.  Notes,  and  Bonds).  This 
proposed  amendment  includes  changes 
necessary  to  make  fungible  stripped 
interest  components  for  Treasury 
inflation-indexed  securities,  which  the 
Department  began  issuing  in  January 
1997.  In  addition,  the  proposed 
amendment  makes  certain  technical 
clarifications  and  conforming  changes. 
DATES:  Comments  must  be  received  on 
or  before  February  6, 1998. 
A00ME8SC8:  Written  comments  should 
be  sent  to:  Government  Securities 
Regulations  Staff.  Bureau  of  the  Public 
Debt.  999  E  Street  N.W..  Room  515, 
Washington.  D.C.  20239-0001. 
Comments  may  also  be  sent  via  the 
Internet  to  the  Government  Securities 
Regulations  Staff  at 

govsf>cregObpd.treas.gov.  When  sending 
comments  via  the  Internet,  please  use  an 
ASCn  file  format  and  provide  your  full 
name  and  mailing  address.  Comments 
received  will  be  available  for  public 
inspection  and  downloading  from  the 
Internet  and  for  public  inspection  and 
copying  at  the  Treasury  Department 
Library.  Room  5030,  Main  Treasury 
Building,  1500  Pennsylvania  Avenue. 
N.W..  Washington,  D.C.  20220. 

This  proposed  amendment  has  also 
been  made  available  for  downloading 
from  Public  Debt's  web  site  at  the 
following  address: 
www.publicdebttreas.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Papaj  (Director),  Chuck  Andreatta  or 
Kurt  Eidemiller  (Government  Sectirities 
Specialists),  Department  of  the 
Tieesury,  Bureau  of  the  Public  Debt. 
Government  Securities  Regulations  Staff 
(202) 219-3632. 

SUPPlfMENTARY  INFORMATION: 

I.  Backgnnind 

31  CFR  Part  356,  also  referred  to  as 
the  uniform  offering  circular,  sets  out 


the  terms  and  conditions  for  the  sale 
and  issuance  by  the  Department  of  the 
TMaettiy  to  the  public  of  marketable 
Ttaaaory  bills,  notes,  and  bonds.  The 
uniform  offering  circular,  in  confimction 
with  offering  announcements, 
represents  a  comprehensive  statement  of 
those  terms  and  conditions. ' 

In  January  1997,  the  Department 
began  issuing  a  new  type  of  marketable 
security,  referred  to  as  a  Treasury 
inflation-indexed  security,'  whose 
prindpel  value  is  adjustod  for  inflation 
as  measured  by  the  United  States 
Government.'  The  Dep)artment  believes 
the  issuance  of  these  new  securities  will 
reduce  interest  costs  to  the  Treasury 
over  the  long  term  and  broaden  the 
types  of  debt  instruments  available  to 
investors  in  U.S.  financial  markets. 


A.  Inflation-Indexed  STRIPS 

Inflation-indexed  securities  are 
eligible  for  the  STRIPS  (Separate 
Traiding  of  Registered  Interest  and 
Principal  of  Securities)  program 
immediately  upon  their  issuance  by  the 
Treasury.  STRIPS  is  the  Department's 
program  under  which  eligible  securities 
are  authorized  to  be  separated  into 
principal  and  interest  components 
(interest  components  are  also  referred  to 
as  "TINTS").  Such  components  are 
maintained  in  book-entry  accounts,  and 
transferred  separately  in  the  Treasury/ 
Reserve  Automated  Debt  Entry  System 
("TRADES"  or  the  commercial  book- 
entry  system).  Unlike  TINTS  from  fixed- 
principal  securities,  interest 
components  stripped  from  an  inflation- 
indexed  sectirity  are  currently  not 
fungible  (i.e..  they  are  not 
interchangeable)  with  interest 
components  stripped  from  a  different 
inflation-indexed  security,  even  if  the 
components  have  the  same  maturity 
(payment)  date.* 

Making  such  stripped  interest 
components  fungible  (i.e.. 
interchangeable  and  having  the  same 
CUSIP  number)  is  a  more  complicated 
process  than  it  is  for  fixed-principal 
interest  components  because  of  the  way 
in  which  inflation-indexed  securities 
adjust  for  inflation.  Interest  payments 
and  the  inflation-adjusted  principal 
amount  paid  at  maturity  are  calculated 
based  on  the  amount  of  inflation,  as 


measured  by  changes  in  the  CPI,'  that 
has  occurred  since  the  original  issue 
date  of  the  security. 

Although  the  CPI  is  annotmced 
monthly,  a  unique  "reference  CPI"  can 
be  calculated  for  any  particular  date 
using  an  interpolative  process  described 
in  Appendix  B  of  the  uniform  offering 
circular.'  Each  inflation-indexed 
security  has  a  unique  reference  CPI 
value  applicable  to  the  security's 
original  issue  date.^  This  is  the  starting 
point  for  measuring  inflation  for  the 
period  the  security  is  outstanding.  To 
calculate  interest  payments  or  the 
principal  value  at  maturity  of  an 
inflation-indexed  security,  the  par 
amount  is  adjusted  for  inflation  by 
application  of  an  "index  ratio,"  which 
is  the  ratio  of  the  reference  CPI 
applicable  to  the  interest  payment  or 
maturity  date  divided  by  the  reference 
CPI  applicable  to  the  original  issue  date. 
Stripped  principal  and  interest 
components  with  the  same  maturity 
date  that  are  created  from  securities 
with  diffiorent  issue  dates  have  diffierent 
index  ratios  at  maturity.  This  makes 
providing  for  fungibility  of  the  interest 
components  somewhat  complicated. 

Due  to  this  complexity,  inflation- 
indexed  interest  components  were  not 
made  fungible  when  the  securities  were 
first  offered  in  January  1997.  As  a  result, 
while  the  rules  currently  permit 
inflation-indexed  securities  to  be 
stripped  into  separate  principal  and 
interest  components,  interest 
com{>onents  from  the  outstanding  5-year 
and  10-year  inflation-indexed  notes  are 
not  fungible  even  though  some 
components  would  have  the  same 
maturity  (payment)  date.  In  the 
preamble  to  the  final  rule  amendments 
to  accommodate  inflation-indexed 
securities,  the  Department  stated  that  it 
would  "continue  to  woric  on  making 
interest  components  fungible  in  a 
manner  that  is  operationally  feasible."' 
The  Department  recognizes  that  making 
stripped  inflation-indexed  interest 
components  fungible  is  important  to 


■  Tb*  uniform  ofTaring  circular  was  publitbad  M 
•  final  rula  on  January  S,  1993  (5S  FR  412).  Tba 
circular,  as  utmtdmd.  is  oo4UM  al  31  CFR  Part  SSS. 

>  To  data  tba  OafWftMaal  has  iaauad  only 
inflatioo-iadaMd  note*.  31  CFR  Part  356  alio 
accommodalaa  oflaringi  of  inflalion-indexad  bonda, 
wbic:b  tba  Dapartmanl  inlaoda  to  bagln  iaauing  in 
199S. 

>62  FR  846  (January  A.  1997). 

*Sm  31  CFR  356.31(0. 


*CP1  rafan  to  tba  ooo-faaaonally  adhxtad  VS. 
City  Avaraga  All  Itama  Consumar  Price  Index  for 
All  Ulfaan  Cooaumars  publitbad  monthly  by  tba 
Buraau  of  Ubor  Statiatica  of  tba  U.S.  Depaitment 
of  Labor. 

*Sm  31  CFR  Part  356.  Appendix  B,  Section  I. 
Pafaympb  B,  for  a  detailed  explanation  of  tba 
indaxii^  pracaaa  and  application  of  tba  index  ratio 
and  rafaranca  CPI. 

^  If  tba  tacurity't  dated  dale  it  different  from  tba 
original  itaue  dale,  then  the  reference  CPI  for  the 
dated  date  i*  used.  Sea  31  CFR  356.2  for  the 
definition  of  dated  date.  Thii  preamble  dtscuaaion 
aasumes  that  the  original  issue  date  and  the  dated 
date  are  tba  aama  and  therefore  use*  only  the  tann 
or^i^iMyadats. 

•ura  ass.  S«S  Uamiafy  6. 1997). 
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developing  a  liquid  market  for  these 
components. 

Over  the  last  several  months,  the 
Department  has  worked  with  market 
participants  to  develop  a  methodology 
that  will  enable  interest  components 
stripped  from  different  inflation- 
indexed  securities  to  be  fungible.  The 
Department  requests  comments  bom 
market  participants  on  the  following 
proposed  methodology  and  any  related 
aspects  of  this  proposal.  Specifically, 
comments  are  requested  on  any 
operational  issues,  including  the  time 
needed  to  make  any  necessary 
automated  system  changes,  and  the 
extent  to  which  making  inflation- 
indexed  TINTS  fungible  would  help  in 
the  continued  development  of  a  liquid 
market  for  inflation-indexed  securities. 

B.  Proposed  Methodology  for  Fungible 
Inflation-Indexed  STRIPS 

To  make  TINTS  from  different 
inflation-indexed  securities  fungible, 
the  TINTS  would  be  converted  to  a 
common  reference  CPI  value  of  100. 
This  would  be  accomplished  by 
calculating  an  "adjusted  value"  (see 
sections  356.2  and  356.31(c)  of  the 
proposed  rule).  The  adjusted  value  of 
each  TINT  would  be  calculated  by 
multiplying  the  par  amount  of  the 
inflation-indexed  security  to  be  stripped 
by  the  security's  semiannual  interest 
rate,  and  then  multiplying  this  amount 
by  the  ratio  of  100  divided  by  the 
reference  CPI  for  the  security's  original 
issue  date.  For  example,  an  inflation- 
indexed  security  with  a  par  amount  of 
$1  million,  an  interest  rate  of  3V2%.  and 
an  issue-date  reference  CPI  of  162.00000 
would  have  an  adjustment  factor  for 
each  TINT  of  $1  million  x  (0,035)/2  x 
(100/162).  or  $10,802.47.  Inflation- 
indexed  TINTS  would  be  maintained  in 
accounts  and  transferred  at  their 
"adjusted  value."  This  is  in  contrast  to 
stripped  principal  components,  which 
would  be  maintained  and  transferred  at 
their  par  amount. 

All  inflation-indexed  TINTS  with  the 
same  maturity  date  would  have  the 
same  CUSIP  number,  regardless  of  the 
underlying  inflation- indexed  security 
froni  which  the  interest  components 
were  stripped.  Such  TINTS  would  be 
considered  to  be  the  same  security  and 
would  therefore  be  fungible.  Fimgibility 
would  apply  to  TINTS  only;  sti-ipped 
principal  components  would  not  be 
fungible.  TINTS  from  inflation-indexed 
securities  would  not  be  fungible  with 
any  interest  components  stripped  from 
fixed-principal  securities. 

By  converting  to  adjusted  values,  all 
inflation-indexed  TINTS  having  the 
same  maturity  date  would  becom,e 
fimgible.  They  would  be  bought  and 


sold  on  the  basis  of  tflbir  adjusted 
values,  regardless  of  the  imderl3ring 
security  from  which  they  were  stripped. 
Similarly,  for  purposes  of  reconstituting 
an  inflation-indexed  security  from  its 
separate  stripped  unmatured  interest 
and  principal  components,  an  investor 
could  obtain  any  needed  TINTS  at  the 
adjusted  value  required  for  the 
particular  inflation-indexed  security  to 
be  reconstituted.  For  example,  to 
reconstitute  SI  million  of  an  inflation- 
indexed  security  with  an  interest  rate  of 
3V2%  and  an  issue-date  reference  CPI  of 
162.00000.  a  holder  would  submit  to  the 
Federal  Reserve  Bank  of  New  York  the 
principal  component  and  all  unmatured 
TINTS,  each  TINT  having  an  adjusted 
value  of  $1  million  x  (0.035)/2  x  (100/ 
162),  or  $10,802.47. 

When  a  TINT  matures,  its  payment 
amount  would  be  calculated  by 
multiplying  the  adjusted  value  by  the 
reference  CPI  for  the  maturity  date, 
divided  by  100.  For  example,  for  an 
adjusted  value  of  $10,802.47  and  a 
maturity-date  reference  CPI  of 
167.00000,  the  payment  amoimt  would 
be  $10,802.47  x  (167/100),  or 
$18,040.12.  The  end  result  is  that  a 
holder  of  an  inflation-indexed  TINT 
stripped  from  a  security  of  a  given  par 
amoimt  would  receive,  except  for  a 
possible  slight  difference  due  to 
rounding  procedures,  a  payment 
amount  at  matiuity  that  is  the  same  as 
the  interest  payment  received  by  a 
holder  of  a  fiilly-constituted  security  of 
the  saihe  par  amount.^ 

C.  Payment  Differences 

The  possible  difference  in  payment 
amoimt  between  a  stripped  interest 
component  and  an  interest  payment 
from  a  fully-constituted  security  results 
primarily  from  rounding  the  index  ratio. 
The  size  of  the  differences  is  a  function 
of  both  the  interest  rate  of  the  fully- 
constituted  security  and  the  level  of  the 
CPI  on  the  payment  date.  These 
differences  are  quite  small.  For  example, 
for  an  inflation-index^  security  with  an 
interest  (coupon)  rate  of  4%  or  less  ■<> 
and  a  reference  CPI  of  200  or  less  on  the 
payment  date,  the  maximum  payment 
difference  per  $1  million  of  par  is  $0.11 
(higher  or  lower).  Over  a  range  of 
securities  offerings,  these  payment 
differences  generally  would  be  revenue 
neutral — they  would  benefit  neither  the 
Treasury  nor  STRIPS  investors.  Further, 
revising  Treasury's  rounding 
conventions  would  require  tnarket 


*  In  this  example,  a  holder  of  SI  million  of  the 
fullyHXinstituled  security  would  receive  an  interest 
payment  of  S18.040.05. 

'oTo  date,  the  interest  (coupon)  rates  on  the  two 
issues  of  Treasury  inflation-indexed  notes  have 
been  3^%  and  3%%. 


participants  and  the  Department  to 
modify  their  automated  systems  to 
accommodate  this  change.  Since  the 
payment  differences  are  de  minimis  and 
revenue  neutral,  the  costs  of  such 
systems  changes  would  outweigh  their 
benefits.  Therefore,  the  Department  has 
determined  not  to  change  its  current 
roimding  conventions  to  eliminate  these 
differences. 

D.  Minimum  and  Multiple  Amounts  for 
Stripping 

In  order  to  make  the  calculation  of 
adjusted  values  and  payment  amotmts 
for  inflation-indexed  TINTS  as  precise 
as  possible,  adjusted  values  would  be 
calculated — and  transferred  and 
maintained — ^to  the  penny  (e.g.. 
$10,802.47).  Therefore,  in  effect  there 
would  be  no  required  multiple  amounts 
for  inflation-ind»ced  TINTS.  This  is  in 
contrast  to  fixed-principal  TINTS, 
which  must  be  transferred  and 
maintained  in  multiple  amounts  of 
$1,000.  Some  market  participants  that 
plan  to  participate  in  the  inflation- 
indexed  STRIPS  market  might  need  to 
modify  their  automated  systems  to 
accommodate  holding  Treasury 
securities  to  the  penny  (i.e..  to  two 
decimal  places). 

The  minimum  par  amount  of  a  fully- 
constituted  inflation-indexed  securify 
that  could  be  submitted  to  the  Federal 
Reserve  Bank  of  New  York  for  stripping 
would  be  $1,000.  with  any  larger 
amounts  in  multiples  of  $1,000.  Except 
for  the  requirement  that  they  be 
expressed  to  the  p>enny,  there  would  be 
no  required  minimum  adjusted  value  for 
the  resulting  TINTS.  This  is  in  contrast 
to  minimum  and  multiple  stripping 
requirements  for  fixed-principal 
securities,  under  which,  for  any  given 
interest  rate,  the  fully-constituted 
security  must  be  submitted  in  a  specific 
minimum  and  multiple  par  amount  in 
order  to  produce  TINTS  that  are 
themselves  in  minimum  and  multiple 
amounts  of  $1 ,000.  ■  ■ 

No  changes  are  being  proposed  at  this 
time  to  the  current  STRffS  program  for 
fixed-principal  securities.  However,  the 
Department  will  consider  at  a  later  date 
the  desirability  of  making  changes  to  the 
minimum  and  multiple  requirements  for 
fixed-principal  TINTS  similar  to  the 
proposed  requirements  for  inflation- 
indexed  TINTS,  i.e.,  discontinuing  the 
$1,000  minimum-to-hold  and  multiple 
requirement,  and  permitting  fixed- 
principal  TINTS  to  be  held  in  amounts 
to  the  penny. 


"31  CFR  Part  356.  Exhibit  C  includes  a  table  that 
provides,  for  each  interest  rale  from  V«%  to  20%, 
the  corresponding  minimum  par  amount  of  the 
fully-constituted  security  required  to  produce 
TINTS  that  are  U  multiples  of  $1,000. 
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E.  Index  Contingencies 

The  CPI  i»  expressed  In  relative  terms 
in  relation  to  a  particular  time  base 
reference  period  for  which  the  level  is 
set  at  100.  The  current  CPI  refiarence 
period  is  1982-84.  The  Department 
understands  that,  sometime  during  the 
next  two  years,  the  Bureau  of  Labor 
Statistics  (BLS)  plans  to  rabase  the  CPI 
to  a  1993-95  base  period.  Once  this  now 
base  period  goes  into  effect,  sulwequent 
issuances  of  Treasury  inflation- indexed 
socuritias  would  be  Issued  using  the 
new  base  period.  In  other  words,  the 
reference  CPI  of  the  original  issue  date 
will  reflect  the  new  reference  period 
and  thus  will  generally  be  a  lower 
number  than  ^  issue-data  reference 
CPIs  of  those  inflation-indexed 
securities  issued  prior  to  the  affective 
date  of  the  new  base  reference  period. 

When  this  new  reference  penod  goes 
into  efiisct.  Treasury  understands  that 
BLS  will  continue  to  publish  CPI  Bgures 
for  the  1982-84  base  period  as  well  as 
publish  figures  for  the  new  1993-95 
base  period.  Interest  payments,  and 
principal  payments  at  maturity,  for 
unstrippad  innation-indexad  sacuritias 
issued  while  the  1982-84  base  period 
was  in  effect  will  continue  to  be 
calculated  using  reference  CPI  numbers 
derived  from  this  base  period. 

Allowing  inflation- indexed  TINTS 
issued  during  one  t>ase  reference  period 
to  be  fungible  with  those  issued  during 
other  base  reference  periods  could 
enhance  their  liquidity.  Fungibility 
could  be  achieved  through,  for  example, 
the  use  of  a  conversion  factor  that 
would,  in  effect,  transfotm  the  adjusted 
values  of  all  inflation-indexed  TINTS 
with  1982-M  base-period  refiarence 
CPIs  to  values  based  on  the  1993-M 
base  period.  However,  such  s  prooaee 
would  likely  result  in  additional 
payment  difCarances  of  a  similar  nature 
and  magnitude  as  those  described 
previously.  As  was  the  case  with  those 
payment  differences,  payment 
diosrences  caused  by  the  transformation 
of  adjusted  values  to  a  new  base  period 
would  generally  be  revenue  neutad  over 
a  range  of  securities  offerings-  Since,  for 
eech  rebasing.  there  would  be  a  one- 
time conversion  for  those  outstanding 
inflation-indexed  securities,  Treasury 
would  provide  this  conversion  tactat  to 
market  participants  so  that  they  could 
modify  their  systems  accordingly.  The 
CPI  has  been  rebased  approximately 
every  10  years  so.  during  the  maturity 
period  of  a  30-year  inflation- indexed 
bond,  rebasing  could  occur  two  or  three 
times.  The  Department  solicits  comment 
from  market  participants  on  whether  the 
benefiU  of  increased  supply,  and  thus 
additional  liquidity,  of  specific  fungible 


inflation-indexed  flNTS  wrould  justify 
the  cost  and  inconvenience  of  having 
additional  small  payment  discrepancies, 
possible  automated  system  changes  to 
accomiiKMlate  s  conversion  fector,  and 
increased  complexity  of  the  rules. 

A  different  index  contingency  wo\Ud 
occur  if  the  Treesury  were  to  replace  the 
CPI  with  a  different  measure  of  inflation 
for  the  purpose  of  indexing  securities 
because  the  CPI  was  discontinued  or 
"fundamentally"  altered  ss  described  in 
the  preamble  to  the  final  rule 
amendment  to  accommodate  inflation- 
indexed  securities.'^  The  Department  is 
not  sware  of  sny  plans  to  discontinue  or 
fundamentally  change  the  CPI.  but  it  is 
important  for  market  participants  to 
understand  the  effect  that  such  an  event 
would  have  on  outstanding  inflation- 
indexed  securities.  The  [)epartment  has 
determined  that  TINTS  stripped  from 
inflation-indexed  securities  issued 
under  different  indices  would  not  be 
fungible. 

F.  Fungibility  of  TINTS  Created  Prior  to 
Effective  Date  of  Amendment 

As  of  October  31 .  1997,  none  of  the 
ciirrenUy  outstanding  inflation-indexed 
seciulties  has  been  stripped.  If  these 
securities  were  to  be  stripped  prior  to 
the  effective  date  of  s  final  rule  making 
inflation- indexed  TINTS  fungible,  the 
resulting  TINTS  would  be  converted  to 
fungible  TINTS  since  it  is  the 
Department's  goal,  where  possible,  to 
make  all  TINTS  from  inflation-indexed 
securities  fungible.  SfMcifically.  if  a 
market  participant  decides  to  strip  an 
inflation-indexed  security  prior  to  the 
effective  date  for  making  STRIPS 
fungible.  Treasury  will  convert  any 
outstanding  inflation-indexed  TINTS  by 
retiring  them  and  issuing  new  fungible 
inflation-indexed  TINTS.  If  necessary. 
Treasury  will  provide  public  notice 
informing  participants  of  the  effective 
conversion  date.  Also,  detailed 
instructions  regarding  the  conversion  to 
fungible  STRIPS  will  be  provided. 

G.  Taxation 

There  are  no  new  tax  issnes  related  to 
making  inflation-indexed  TINTS 
fungible.  The  tax  tiaatinent  as  noted  in 
current  31  CFR  356.32  applies. 

IL  SectkM^-SectfaM  AMiysis 

This  proposed  smendment,  when 
finalized,  would  include  the  necessary 
revisions  tc^make  fungible  the  stripped 
interest  components  of  marketable 
Treasury  inflstion-indexed  securities. 
This  rule  would  amend  sections  356.2 
and  356.31  and  add  a  new  section  IV  to 


■>S2  Fit  S4S.  S49  UMUwy  a  ISST). 


Appendix  B  of  the  uniform  offering 
circular. 

A.  Section  356.2— Definitions 

The  term  adjusted  value  has  been 
added  to  the  listing  of  definitions  in 
§  356.2.  This  term  refers  specifically  to 
interest  components  stripped  from 

inflation-indexed  securities. 

* 

B.  SecUon  356.31— STRIPS 

Changes  have  been  made  to  §  356.31 
to  reflect  the  STRIPS  program  more 
completely.  The  section  has  been 
reorganized  to  distinguish  more  clearly 
the  features  of  fixed-principal  STRIPS 
from  inflation-indexed  STRIPS.  Most  of 
the  significant  modifications  to  this 
section  have  been  made  in  paragraph 
(c),  which  only  discusses  inflation- 
indexed  sectuities. 

Specifically,  new  paragraph  (c)(1) 
provides  that  the  minimum  and 
multiple  par  amount  of  an  inflation* 
indexed  security  that  may  be  stripped 
would  be  $1,000.  New  paragraph  (cK2), 
except  for  a  revised  title,  is  essentially 
the  same  ss  current  paragraph  (a),  since 
the  treatment  of  principal  components 
stripped  from  inflation- indexed 
securities  does  not  change  under  this 
proposal.  New  paragraph  (c)(3) 
describes  the  calculation  of  the  adjusted 
value  for  interest  components:  clarifies 
that  interest  components  stripped  from 
inflation-indexed  securities  would  be 
maintained  and  transfiBrrad  at  their 
adjusted  vslue;  describes  the  fungibility 
of  these  components;  and  explains  how 
the  payment  amount  would  be 
calculated  from  the  adjusted  value.  New 
paragraph  (d),  which  discusses 
reconstitution,  is  essentially  the  same  as 
cumtnt  paragraph  (g)  except  that  the 
sentence  stating  that  interest 
components  stripped  from  inflation- 
indeoced  seciirities  are  not 
interchangeable  has  been  deleted.  New 
paragraph  (e)  is  the  same  as  current 
paragraph  (h). 

C  Appendix  B  to  Part  356 

A  new  Section  IV  has  been  added  to 
Appendix  B  to  provide  the  formulas  and 
an  example  for  calciilating  the  adjusted 
value  and  the  payment  amount  for 
inflation-indexed  TINTS.  The  previous 
Section  IV  has  been  renuipbeted  as 
Section  V. 

D.  Exhibit  C  to  Part  356 

The  tide  of  Exhibit  C  has  been  revised 
to  indicate  that  the  exhibit,  which 
contains  minimum  par  amounts  of 
securities  for  stripping  at  various 
interest  rates,  spplies  only  to  fixed- 
principal  STRIPS. 


m.  Procedural  Requirements 

This  proposed  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  pursuant  to  Executive  Order 
12866.  Although  this  rule  is  being 
issued  in  proposed  form  to  secure  the 
benefit  of  public  comment,  the  notice 
and  public  procedures  requirements  of 
the  Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2).  Since  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C  601,  et  seq.)  do  not  apply. 

There  is  no  new  collection  or 
information  contained  in  this  proposed 
rule  and,  therefore,  the  Paperwork 
Reduction  Act  does  not  apply.  The 
collections  of  information  in  31  CFR 
Part  356  have  been  previously  approved 
by  the  Office  of  Management  and 
Budget  under  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  under  control 
number  1535-0112.  Under  this  Act.  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

List  of  Subjects  in  31  CFR  Part  356 

Bonds,  Federal  Reserve  System, 
Government  securities,  Securities. 

Dated:  December  1, 1997^ 
Gerald  Maiphjr, 
Fiscal  Assistant  Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Chapter  II. 
Subchapter  B,  Part  356.  is  proposed  to 
be  amended  as  follows: 

PART  356— SALE  AND  ISSUE  OF 
MARKETABLE  BOOK-ENTRY 
TREASURY  BILLS.  NOTES,  AND 
BONDS  (DEPARTMENT  OF  THE 
TREASURY  CIRCULAR,  PUBUC  DEBT 
SERIES  NO.  1-93) 

1.  The  authority  citation  for  part  356 
continues  to  read  as  follows: 

Anthority:  5  U.S.C  301;  31  U.S.C.  3102,  et 
seq.;  12  U.S.C.  391. 

2.  Section  356.2  is  amended  by 
adding  in  alphabetical  order  the 
definition  of  "Adjusted  value"  to  read 
as  follows: 

1366.2    Deflnltiona. 

•        •        •    -    •        • 

Adjusted  value  means,  for  an  interest 
component  stripped  from  an  inflation- 
indexed  seciirity,  an  amount  derived  by 
multiplying  the  semiaimual  interest  rate 
by  the  par  amount  and  then  multiplying 
this  value  by  100  divided  by  the 
Reference  CPI  of  the  original  issue  date 
(or  dated  date,  when  the  dated  date  is 
different  frt>m  the  original  issue  date). 


(See  Appendix  B,  Section  IV,  to  this  part 
for  an  example  of  how  to  calculate  the 
adjusted  value  for  interest  components 
stripped  from  an  inflation-indexed 
security.) 


3.  Section  356.31  is  revised  to  read  as 
follows: 

1356.31    STRIPS. 

(a)  General.  A  note  or  bond  may  be 
designated  in  the  offering 
*  announcement  as  eligible  for  the 
STRIPS  program.  At  the  option  of  the 
holder,  and  generally  at  any  time  from 
its  issue  date  until  its  call  or  maturity, 
any  such  security  may  be  "stripped," 
i.e.,  divided  into  separate  principal  and 
interest  components.  A  short  or  long 
first  interest  payment  and  all  interest 
payments  within  a  callable  period  are 
not  eligible  to  be  stripped  fitim  the 
principal  component.  The  CUSIP 
numbera  and  payment  dates  for  the 
principal  and  interest  components  are 
provided  in  the  offering  announcement 
if  not  previously  announced. 

(b)  Treasury  fixed-principal 
securities — (1)  Mirumum  par  amounts 
required  for  STRIPS.  For  a  fixed- 
principal  security  to  be  stripped  into  the 
components  described  above,  the  par 
amount  of  the  security  must  be  in  an 
amount  that,  based  on  its  interest  rate., 
will  produce  a  semiannual  interest 
payment  in  a  multiple  of  $1,000.  Exhibit 
C  to  this  part  provides  the  minimum  par 
amounts  required  to  strip  a  fixed- 
principal  seciuity  at  various  interest 
rates,  as  well  as  the  corresponding 
interest  payments.  Amounts  greater  than 
the  minimum  par  amount  must  be  in 
multiples  of  that  amount.  The  minimum 
par  amount  required  to  strip  a  particular 
security  will  be  provided  in  the  press 
release  aimouncing  the  auction  results. 

(2)  Principal  components.  Principal 
components  stripped  from  fixed- 
principal  securities  are  maintained  in 
accounts,  and  transferred,  at  their  par 
amount  The  principal  components  have 
a  CUSIP  number  that  is  different  fitjm 
the  CUSIP  number  of  the  fully- 
constituted  (unstripped)  security. 

(3)  Interest  components.  Interest 
components  stripped  from  fixed- 
principal  securities  are  maintained  in 
accounts,  and  transferred,  at  their 
original  payment  value,  which  is 
derived  by  applying  the  semiannual 
interest  rate  to  the  par  amount.  When  an 
interest  component  is  created,  the 
interest  pa]rment  date  becomes  the 
maturity  date  for  the  component.  All 
such  components  with  the  same 
maturity  date  have  the  same  CUSIP 
number,  regardless  of  the  imderlying 
security  from  which  the  interest 
payments  were  stripped.  All  interest 


components  have  CUSIP  numbers  that 
are  different  bom  the  CUSIP  number  of 
any  fully-constituted  security  and  any 
principal  component. 

(c)  Treasury  inflation-indexed 
securities.  (1)  Minimum  par  amounts 
required  for  STRIPS.  The  minimum  par 
amoimt  of  an  inflation-indexed  security 
that  may  be  stripped  into  the 
components  described  in  paragraph  (a) 
of  this  section  is  $1,000.  Any  par 
amount  to  be  stripped  above  $1,000 
must  be  in  a  multiple  of  $1 ,000. 

(2)  Principal  components.  Principal 
components  stripped  from  inflation- 
indexed  securities  are  maintained  in 
accoimts,  and  transferred,  at  their  par 
amount.  At  maturity,  the  holder  will 
receive  the  inflation-adjusted  principcd 
value  or  the  par  amount,  whichever  is 
greater.  (See  §  356.30.)  The  principal 
components  have  a  CUSIP  number  that 
is  different  from  the  CUSIP  number  of 
the  fully-constituted  (unstripped) 
security. 

(3)  Interest  components.  Interest 
components  stripped  from  inflation- 
indexed  securities  are  maintained  in 
accounts,  and  transferred,  at  their 
adjusted  value,  which  is  derived  by 
multiplying  the  semiannual  interest  rate 
by  the  par  amount  and  then  multiplying 
this  value  by  100  divided  by  the 
Reference  CTI  of  the  original  issue  date 
(or  dated  date,  when  the  dated  date  is 
different  from  the  original  issue  date). 
See  Appendix  B,  Section  IV,  to  this  part 
for  an  example  of  how  to  calculate  an 
adjusted  value.  When  an  interest 
component  is  created,  the  interest 
payment  date  becomes  the  maturity  date 
for  the  component.  All  such 
components  with  the  same  maturity 
date  have  the  same  CUSIP  number, 
regardless  of  the  underlying  security 
from  which  the  interest  payments  were 
stripped.  All  interest  components  have 
CUSIP  numbers  that  are  different  frtjm 
the  CUSIP  number  of  any  fully- 
constituted  security  and  any  principal 
component.  At  maturity,  the  payment  to 
the  holder  will  be  derived  by 
multiplying  the  adjusted  value  of  the 
interest  component  by  the  Reference  CPI 
of  the  maturity  date,  divided  by  100.  See 
Appendix  B,  Section  IV,  to  this  part  for 
an  example  of  how  to  calculate  an 
actual  payment  amount  fiom  an 
adjusted  value. 

(d)  Reconstituting  a  security.  Stripped 
interest  and  principal  components  may 
be  reconstituted,  i.e.,  restored  to  their 
fully-constituted  form.  A  principal 
component  and  all  related  unmatured 
interest  components,  in  the  appropriate 
minimum  or  multiple  amounts  or 
adjusted  values,  must  be  submitted 
together  for  reconstitution.  Interest 
components  stripped  from  inflation- 
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indexed  saciirities  are  different  from 
intarast  components  stripped  from 
fixed-principal  securities  and, 
accordingly,  are  not  interchangeable  for 
reconstitution  purpoaaa. 

(a)  Applicable  regulations.  Unlaaa 
otherwise  provided  in  this  part,  notaa 
and  bonds  stripped  into  their  STRIPS 
components  are  governed  by  subparts  A, 
B,  and  D  of  part  357  of  this  chapter. 

4.  Appendix  B  to  part  356  is  amended 
by  revising  the  list  of  section  headings 
at  the  beginning  of  the  appendix  to  read 
as  follows: 

Appendix  B  to  Part  358 — Formnlas  and 
Tablea 

L  Compuution  of  interest  on  Treasury  Bonds 
and  Notes.  < 

n.  Formulas  for  ConTerskn  of  Fixed- 
Principal  Security  Yields  to  Equivalent 
Prices. 

DL  Formulas  for  Conversion  of  Inflation- 
Indexed  Security  Yields  to  Equivalent 
Prices. 

IV.  Computation  of  Adjusted  Values  and 

Payment  Amounts  for  Stripped  Inflation- 
Indexed  Interest  Components. 

V.  CenpuUtion  of  Purchase  Price.  Discount 

Rate,  and  Investment  Rate  (Coupon- 
Equivalent  Yield)  for  Treasury  Bills. 
•         •  •         •         • 

5.  Appendix  B  to  Fart  356  is  amended 
by  redesignating  Section  IV  as  Section  V 
and  adding  a  new  Section  IV  to  read  as 
follows: 


IV.  CaaapaUtkra  of  Adfustad  VahMs  and 
Pa3raBaal  Amounts  for  Stripped  InflaHim- 
ledexed  lataraat  Compoiients 

Nelai  Valuing  an  interest  component  ' 
stripped  ftnm  an  inflation-indexed  security  at 
its  adjusted  value  enables  this  interest 
component  to  be  interchangeable  (fungible) 
with  other  interest  components  that  have  the 
same  maturity  date,  regardless  of  the 
underlying  inflation-indexed  security  from 
which  tiie  interest  components  were 
stripped.  The  adjusted  value  provides  for 
fiingibilily  of  these  various  interest 
I  when  buying,  selling,  or 
t  them,  or  when  reconstituting  an 
inflation- indexed  security. 

De/injtio/is 

C«the  regular  annual  interest  rate,  payable 
semiannually,  e.g.,  3.625%  (the  decimal 
equivalent  of  a  3-^%  interest  rate) 
Par=par  amount  of  the  security  to  be  stripped 
Ref  CPIi,u«  DMt=reference  CPI  for  the  original 
issue  date  (or  dated  date,  when  the  dated 
date  is  different  from  the  original  issue 
data)  of  tlie  underlying  (unstripped) 
security 
Ref  CPlDM>=reference  CPI  for  the  maturity 

date  of  the  interest  component 
AV>adjusted  value  of  the  interest  component 
PA>peyment  amount  at  maturity  by  Treesury 


Formuios 

AV-Par  (C/2X100/Ref  CPIi,M  di«)  (rounded 
to  2  decimals  with  no  intermediate 
rounding) 
PA-AV  (Ref  CPliWlOO)  (rounded  to  2 

decimals  with  no  intermediate  rounding) 
Example.  A  10-year  inflation- indexed  note 
peying  3V<i%  interest  is  issued  on  January  15. 
1999,  vrith  the  second  interest  payment  on 
January  15.  2000.  The  Ref  CPI  on  )anuary  15, 
1999  (Ref  CPIi_«  d«)  U  174.62783.  and  the 
Ref  CPI  on  January  15.  2000  (Ref  CPId^)  is 
179.86159.  Calculate  the  adjiuted  value  and 
the  paymaat  aaaount  at  maturity  of  tlie 
intaraat  oaa^wasBL 

Deftitition* 

C-3.50% 

Par^Sl  .000,000 

Ref  CPIi».  DM.- 174.62783 

Ref  CPIo.»=>  179.86159 

Resolution 

For  a  par  amount  of  Si  milUon.  the 
adjusted  value  of  each  stripped  interest 
component  is  Sl.000.000  (.035/2)(100/ 
174.62763).  or  510,021.31  (no  intermediate 
rounding). 

For  an  interest  component  maturing  on 
January  15,  2000,  the  payment  amount  is 
Sl0,021.31x(179.8eiS9/100),  or  $18,024.49 
(no  intermediate  rounding). 

6.  Exhibit  C  to  Part  356  is  amended 
by  revising  the  heading  to  read  as 
follows: 

Exhibit  C  to  Part  356 — Minimum  Par 
Amounts  for  Fixed-Principal  STMPS 

•         •         •        •         • 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[Fm.-«030-e] 

RIN206a-AO88 

Preparation.  Adoption,  and  Submittal 
of  State  implementation  Plans; 
Appendix  IM.  Teat  Method  207 

agency:  Enviroiunental  Protection 

Agency  (EPA). 

ACnON:  Proposed  rule  and  notice  of 

public  hearing. 


The  purpose  of  this  proposed 
rule  is  to  add  a  validated  stationary 
source  test  method  for  the  measurement 
of  isocyanate  emissioiu  from  stationary 
sources  to  the  Code  of  Federal 
Regulations.  This  method,  validated 
according  to  EPA  Method  301  criteria, 
would  be  used  to  reliably  collect  and 
analyze  gaseous  isocyanate  emissions 
from  stationary  sources  such  as  flexible 
foam  manufacturers,  automobile  paint 


spray  booths,  and  the  pressed  board 
industry.  Specifically,  methylene 
diphenyl  diisocyanate  (MDI),  methyl 
isocyanate  (MI),  hexamethylene  1.6- 
diisocyanate  (HDI),  and  2,4-toIuene 
diisocyanate  (TDI)  are  the  gaseous 
pollutants  in  source  emissions  to  be 
measured.  The  test  method  is  entitled, 
"A  Method  for  Measuring  Isocyanates  in 
Stationary  Source  Emissions,"  and  will 
be  added  to  40  CFR  Part  51.  Appendix 
M,  as  Test  Method  207.  This  method 
*  will  provide  a  tool  for  state  and  local 
governments,  representatives  of  private 
industry,  and  the  U.S.  Government  to 
reliably  monitor  stationary  sources  for 
isocyanate  emissions  with  a  validated 
stationary  source  method.  Additionally, 
this  method  will  allow  the  U.S. 
Environmental  Protection  Agency  to 
comply  with  the  requirements  of  the 
Clean  Air  Act  Amendments  of  1990  for 
monitoring  these  hazardous  air 
pollutants.  Prior  to  the  development  of 
this  method,  no  other  "validated" 
method  has  been  available  to  monitor 
these  highly  reactive  hazardous 
emissions.  Isocyanates  are  used 
extensively  in  the  production  of 
polyurethane  materials  such  as  flexible 
foam,  enamel  wire  coatings,  paint 
formulations,  and  in  binders  for  the 
pieaaed  board  industry.  A  public 
hearing  will  be  held,  if  requested,  to 
provide  interested  persons  an 
opportimity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  method. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  February  23, 1998. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  December  29, 1997,  a  public 
hearing  will  be  held  January  22,  1998 
beginning  at  10:00  a.m.  Persons 
interested  in  attending  the  hearing 
should  call  the  contact  mentioned  under 
ADDRESSES  to  verify  that  a  meeting  will 
be  held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  December  29,  1997. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Central  Docket  Section 
(Mail  Code:  6102).  Attention:  Docket 
Number  A-96-06,  U.S.  Environmental 
Protection  Agency,  Room  M-1500,  First 
Floor,  Waterside  Mall.  401  M  Street. 
S.W.,  Washington,  D.C.  20460. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  EPA's  Emission  Measurement 
Center,  Research  Triangle  Park.  North 
Carolina.  Persons  interested  in  attending 
the  hearing  or  wishing  to  present  oral 
testimony  should  notify  Frank  Wilshire. 
Methods  Branch  (MD-44).  Air 


Measurements  Research  Division. 
National  Exposure  Research  Laboratory, 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina 
27711.  telephone  number  (919)  541- 
2785. 

Dockat.  Docket  No.  A-9&-06, 
containing  materials  relevant  to  thiy 
rulemaking,  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday,  at  EPA's  Air  Docket  Section, 
Room  M-1500,  First  Floor,  Waterside 
Mall.  401  M  Street.  S.W..  Washington. 
D.C.  20460.  A  reasonable  fee  may  be 
charged  for  copying. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Frank  Wilshire,  at  the  address  listed 
under  Public  Hearing,  or  Gary 
McAlister,  Source  Characterization 
Group  B  (MD-19),  Emissions 
Monitoring  and  Analysis  Division,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
1062. 

SUPPLEMBITARY  INFORMATION: 


I.  The  Rulemaking 

A.  Summary  of  Proposed  Method 

The  U.S.  Environmental  Protection 
Agency,  under  the  authority  of  Title  HI 
of  the  Clean  Air  Act  Amendments  of 
1990,  requires  the  development  of  a 
validated  (per  EPA  Method  301  criteria) 
stationary  source  sampling  and  analysis 
method  for  the  following  isocyanates: 
methyl  isocyanate,  methylene  diphenyl 
diisocyanate.  hexamethylene  1.6- 
diisocyanate,  and  2,4-toluene 
diisocyanate.  The  isocyanate  sampling 
method  developed  is  a  modification  of 
the  EPA  Method  5  sampling  train  (no 
filter  and  the  addition  of  impingers). 
employing  impingers  and  a  derivatizing 
reagent  (l-(2-pyridyl)piperazine  in 
toluene]  to  immediately  stabilize  the 
isocyanates  upon  collection.  Collected 
samples  are  analyzed  under  laboratory 
conditions  sufficient  to  separate  and 
quantify  the  isocyanates,  using  high 
performance  liquid  chromatography 
Mrith  ultra  violet  detection. 

B.  Comments  and  Responses  on  Draft 

The  proposed  method  is  available  by 
request.  Requests  should  be  made  to: 
Frank  Wilshire  (MI>-44),  Methods 
Branch,  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park,  NC 
27711.  To  date,  over  thirty-five  copies  of 
the  isocyanate  method  have  been 
requested  by  representatives  of  the 
private  sector,  state  and  local 
governments,  industry  trade 
associations,  and  the  ranaHinn 
Government 


On  Jime  7. 1995  a  presentation  was 
made  before  members  of  the  Analytical 
and  Environmental  Subcommittee  of  the 
International  Isocyanate  Institute  to 
review  the  method  and  address  the 
timetable  and  procedure  for  including 
the  isocyanate  method  in  the  Code  of 
Federal  Regulations  (CFR).  Members  of 
the  Subcommittee  were  enthusiastic 
about  the  method  and  inquired  when  it 
might  be  included  in  the  Code  of 
Federal  Regulations.  To  date,  no 
technical  comments  have  been  received 
from  other  sources.  Oral  comments  have 
been  received  by  many  of  those 
requesting  copies  of  the  method, 
suggesting  publication  of  the  method  in 
the  CFR.  This  action  would  establish  a 
reference  method  for  the  collection  and 
analysis  of  isocyanates  from  stationary 
sources  and  aid  in  standardizing 
monitoring  of  isocyanate  emissions  from 
these  sources. 

n.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
rulemaldng  in  accordance  with  Section 
307(d)(5)  of  the  Clean  Air  Act.  Persons 
wishing  to  make  oral  presentations 
should  contact  EPA  at  the  address  given 
in  the  ADDRESSES  section  of  this 
preamble.  Oral  presentation  will  be 
limited  to  15  minutes  each.  Any 
member  of  the  public  may  file  a  written 
statement  with  the  EPA  before,  during, 
or  within  30  days  after  the  hearing. 
Written  statements  should  be  addbressed 
to  the  Central  Air  Docket  Section 
address  given  in  the  ADDRESSES  section 
of  this  preamble. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying 
during  normal  working  hours  at  EPA's 
Central  Air  Docket  Section  in 
Washington,  D.C.  (see  ADDRESSES 
section  of  this  preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docl^t  are  to:  (1)  Allow 
interested  parties  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process, 
and  (2)  serve  as  the  record  in  case  of 
judicial  review  except  for  interagency 
review  materials  (Section  307(dK7)(A)). 

C.  Office  of  Management  and  Budget 
Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993).  the  EPA  is 


required  to  judge  whether  a  regulation 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
this  Executive  Order  to  prepare  a 
regulatory  impact  analysis.  The  Order 
defines  "significant  regulatory  action" 
as  one  tl^t  is  lil^ely  to  result  in  a  rule 
that  may:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfisre 
with  an  action  taken  or  plaimed  by 
another  agency:  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loem  programs,  or    r 
the  rights  and  obligation  of  recipienta 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 
Piuvuant  to  the  terms  of  the  Executive 
Order,  this  action  has  been  determined 
to  be  "not  significant" 

D.  Regulatory  Flexibility  Act 
Compliance 

The  Regulatory  Flexibilify  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibilify  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  that 
Agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  entities  because  the 
overall  impact  of  these  amendments  is 
a  net  decrease  in  requirements  on  all 
entities  including  small  entities. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  munber  of  small 
entities. 

E.  Paperworic  Reduction  Act- 

The  rule  does  not  change  any 
information  collection  requirements 
subject  of  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C  3501 
et  seq. 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 


64534  Federal  Register  /  Vol.  62,  No.  235  /  Monday,  December  8.  1997  /  Proposed  Rules 


Federal  Kegkler  /  Vol.  62,  No.  235  /  Monday,  December  8.  1997  /  Propoeod  Rules 


64535 


that  IncludM  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205.  EPA  must  select  theTnost  cost- 
efliective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  action 
proposed  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  nor  does  this  action 
significantly  or  uniquely  impact  small 
governments,  because  this  action 
contains  no  requirements  that  apply  to 
such  governments  or  impose  obligations 
upon  them.  Therefore,  the  requirements 


of  the  Unfunded  Mandates  Act  do  dot 
apply  to  this  action. 

Ust  of  Subjecto  bi  40  C7R  Part  SI 

Environmental  protection.  Air 
pollution  control.  Hazardous  air 
pollutants,  Polyurethane  production. 
Flexible  foam  manufacturing,  Enamel 
wire  coatings.  Manufactured  wood 
products,  Isocyanates. 

Dated:  htovwnber  25, 1097. 
Carol  M.  Brownar, 
Adwinittrator. 

h  is  proposed  that  40  CFR  part  51  be 
amended  to  read  as  foUows: 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401.  7411,  7412, 
7413.  7414,  7470-7479,  7501-7508,  7801, 
and  7602. 

2.  Appendix  M  to  part  51  is  amended 
by  adding  Method  207  in  numerical 
order  to  read  as  follows: 


Appendix  M  to  Part  51 — Reconunended 
Test  Methods  Ibr  State  Implementation 
Plans 


Method  207— A  Method  for 
Measiuing  Isocyanates  in  Stationary 
Source  Emissions. 

Note:  This  method  is  not  inclusive  writh 
respect  to  specifications  (e.g.,  equipment  and 
BuppliM)  and  sampling  procedures  essential 
to  its  porfonuance.  Some  material  is 
incorporated  by  reference  from  other  EPA 
methods.  Therefore,  to  obtain  reliable  results^ 
persons  using  this  method  should  have  a 
thorough  knowledge  of  at  least  Method  1, 
Method  2,  Method  3.  and  Method  5  found  \it 
Part  60  of  this  title. 

1 .0  Scope  and  Application. 

1 . 1  This  method  is  applicable  to  the 
collection  and  analysis  of  isocyanate 
compounds  from  the  emissions  associated 
with  manu&cturing  processes.  Tha  following 
is  a  list  of  the  isocyanates  and  tha 
manubcturing  process  at  which  tha  method 
has  been  evaluated: 


Compound  nsms 


2,4-Totuene  Diiaocyanale  (TDI)  

1,0-H«iuvnslhyt«na  DHsocyanale  (H0<)  . 
Metiytene  Oiphenyt  Disocyanala  (MDI) 
Metiyt  taocyanale  (Ml) 


CASfila 


584-8 

4-9 
822-0 

6-0 
101-8 

8~8 
824-8 

3-0 


Detection 
'{ngf 
m») 


106 
308 

112 
228 


Mai'iufac  tmlnQ  process 


FIskMs  Foam  Produdion. 
PaM  Spray  Boottt. 
Ptesaed  Board  Production, 


•Estimated  detection  limits  are  twsed  on  a  aample  voksne  of  1  mi*  and  a  lO-ml  sample  extraction  volume. 


2.0  Summary  of  Method. 

2.1  Caseous  and/ or  aerosol  isocyanates 
are  withdrawn  from  an  emission  tource  at  an 
isokinetic  sampling  rate  and  are  collected  in 
■  multicomponent  sampling  train.  The 
primary  components  of  the  train  Include  a 
haatad  probe,  three  impingers  containing  the 
darivatizing  reagent  in  toluene,  an  empty 
impingar.  an  impinger  containing  charcoal 
and  an  Impinger  containing  silica  gel. 

2.2  The  impinger  contents  are 
concentrated  to  dryness  under  vacuum, 
brought  to  volume  with  acetonitrile  (ACN) 
and  analjrzed  with  a  high  pressure  liquid 
chroroatograph  (HPLC). 

3.0    Definitions.  Not  Applicable. 

4.0  Interferences. 

4.1  The  greatest  potential  for  interfieranca 
comes  frtmi  an  Impurity  in  the  derivatlzing 
raogant.  l-(2-pyridyl)piperazine  (1.2PP). 
This  compound  may  interfere  with  the 
resolution  of  MI  from  the  peak  attributed  to 
imraacted  1.2-PP. 

4.2  Other  interferences  that  could  result 
la  positive  or  negative  bias  are:  (1)  alcohols 
that  could  compete  with  the  1.2-PP  for 
reaction  with  an  isocyanate;  and  (2)  other 
compounds  that  may  coelute  with  one  or 
more  of  the  derivatizad  isocyanates. 

4.3  Method  interferences  may  be  caused 
by  contaminants  in  solvents,  reagents, 
glassware,  and  other  sample  processing 


hardware.  All  these  nialarials  must  be 
routinely  shown  to  be  free  from  interfisrances 
under  conditions  of  the  analysis  by  preparing 
and  analyzing  laboratory  metluxl  (or  reagent) 
blanks. 

4.3.1  Glassware  must  bo  cleaned 
thoroughly  before  using.  The  glassware 
should  be  washed  with  laboratory  detergent 
in  hot  water  followed  by  rinsing  with  tap 
water  and  distilled  «vater.  The  glassware  may 
be  cleaned  by  baking  in  a  glassware  oven  at 
400  °C  for  at  least  one  hour.  After  the 
glassware  has  cooled,  the  glassware  should 
be  rinsed  three  times  with  methylene 
chloride  and  throe  times  with  acfltonitrila. 
Volumetric  glassware  should  not  be  heated  to 
400  *C.  Instead,  after  washing  and  rinsing, 
volumetric  glassware  may  be  rinsed  with 
ACN  followed  by  mathylana  chloride  and 
allowred  to  dry  in  air. 

4.3.2  The  use  of  high  purity  reagents  and 
solvents  helps  to  reduce  interference 
problems  in  sample  analysis. 

5.0  Safety. 

5. 1  The  toxicity  of  each  reagent  has  bean 
precisely  defined.  Each  laocyanata  can 
produce  dangerous  levels  of  hydrogen 
cyanide  (HCN).  The  sxpoaura  to  these 
chemicals  must  be  reduced  to  tha  lonvest 
poaaibla  level  by  whatever  means  available. 
The  laboratory  is  responsible  for  maintaining 
a  current  awareness  file  of  Occupational 


Safity  and  Health  Administration  (OSHA) 
rsgulstions  regarding  safe  handling  of  the 
chemicals  spacifiad  in  this  method.  A 
reference  file  of  material  safety  data  sheets 
should  also  be  made  available  to  all 
personnel  involved  in  the  chemical  analysis. 
Additional  references  to  laboratory  safety  are 
available. 

6.0  Equipment  and  Sapplies. 

6.1  Sample  Collection.  The  follo«ving 
items  are  required  for  sample  collection: 

6.1.1  A  schematic  of  the  samplii^  train 
used  in  this  method  is  shown  in  Figure  207- 
1.  This  sampling  train  configuration  is 
adapted  from  EPA  Method  5  procedures,  and, 
as  such,  most  of  the  required  equipment  is 
identical  to  that  used  in  EPA  Method  5 
deteraiinstions.  Tha  only  new  component 
required  is  a  condenser  coil. 

6.1.2  Construction  details  for  the  basic 
train  components  sre  given  in  APTD-0561 
(see  Martin,  1971,  in  Section  16.0, 
References):  commercial  models  of  this 
equipment  are  also  available.  Additionally, 
the  following  subsections  list  clianges  to 
APTD-0581  and  identify  allowable  train 
configuration  modificatioAs. 

6.1.3  Basic  operating  and  maintenance 
procedures  for  the  sampling  train  are 
described  in  APTD-0576  (see  Rom.  1972.  in 
Section  16.0,  References).  As  correct  usage  is 
important  in  obtaining  valid  results,  all  usera 


should  refar  to  APTD-0576  and  adopt  the 
operating  and  maintenance  procedures 
outlined  therein  unless  otlierwise  specified. 
The  sampling  train  consists  of  the 
compoaanU  detailed  below. 

6.1.3.1    Probe  Nozzle.  Glass  «inth  sharp, 
tapered  (30»  angle)  leading  edge.  The  taper 
shall  be  on  the  ouUide  to  preserve  a  constant 
internal  diameter.  The  nozzle  shall  be 
buttonhook  or  elbow  design.  A  range  of 
nozzle  sizes  suitable  for  isokinetic  sampling 
should  be  available  in  increments  of  0.16  cm 
(•A.  In.),  o.g..  0.32-1.27  cm  {'/fc-«/i  in.),  or 
larger  if  higher  volume  sampling  trains  are 
used.  Each  nozzle  shall  be  calibrated 
according  to  the  procedures  outlined  in 
Paragraph  10.1. 

6.1.3.2    Probe  liner.  BorosUicate  or  quaitz- 
glaas  tubing  %vith  a  heating  system  capable  of 
maintaining  a  probe  gas  temperature  of 
120±14  "C  (24«±25  T)  at  the  exit  end  during 
sampling.  (The  tester  may  opt  to  operate  the 
equipment  at  a  temperature  lower  than  that 
specified.)  Because  the  actual  temperature  at 
the  outlet  of  the  probe  is  not  usually 
monitored  during  sampling,  probes 
constructed  according  to  APTD-0581  and 
using  the  calibration  curves  of  APTD-0576 
(or  calibrated  according  to  the  procedure 
outlined  in  APTD-0576)  are  considered 
acceptable.  Either  boroeilicate  or  quartz  glass 
probe  linen  may  be  used  for  stack 
temperatures  up  to  about  480  "C  (900  'F). 
Quartz  glass  linen  shall  be  used  for 
temperatures  betvreen  480  and  900  "C  (900 
and  1650  'F).  (The  softening  temperature  for 
borosilicate  is  820  "C  (1508  "F),  and  for 
quartz  glass  1500  "C  (2732  "F).)  Water-cooling 
of  the  sUinlass  steel  sheath  yrill  be  necessary 
at  temperatures  approaching  and  axceeding 

6.1.3.3    Pitot  hibe.  Type  S.  as  described  in 
Section  2.1  of  promulgated  EPA  Method  2  or 
other  appropriate  devices  (see  Vollaro,  1976 
in  Section  16.0,  References).  The  pitot  tube 
shall  be  attached  to  the  probe  to  allow 
constant  monitoring  of  the  stack-gas  velocity. 
The  impact  (high-pressure)  opening  plane  of 
the  pitot  tube  shall  be  even  with  or  above  the 
nozzfe  entry  plane  (see  EPA  Method  2,  Figure 
2-6b)  during  sampling.  The  Type  S  pitot  tube 
assembly  shall  have  a  known  coefficient, 
determined  as  outlined  in  Section  4.0  of 
promulgated  EPA  Method  2. 

6.1.3.4  Differential  Pressure  Gauge. 
Inclined  manometer  or  equivalent  device  as 
deacribed  in  Section  2.2  of  promulgated  EPA 
Method  2.  One  nMoometer  shall  be  used  for 
velocity-heod  (delu  P)  readings  and  the  other 
for  orifice  diSsreotial  pressure  (delta  H) 
readings. 

6.1.3.5  Impinger  Train.  Six  500  mL 
inipingen  are  connected  in  series  with  feak- 
free  ground-glass  |oints  following 
iaaraediately  after  the  heated  probe.  The  first 
^'"8"  •hall  be  of  the  Greenburg-Smith 
deiJgB  wiA  the  standard  Up.  The  remainiiM 
five  inpingen  shall  be  of  the  modified 
Greenburg-Snith  design,  modified  by 
replacing  the  tip  with  a  1.3kmi  ('/i-ia.)  LD. 
f*—  toiba  extMidiiig  about  1.3  cm  (>/b  in.) 
■BBB  IIm  bottOBS  of  tha  outer  cylinder.  The 
first,  second  and  third  impingen  shall 

'-1  known  quantities  of  the  darivadzhig 
t  in  lolweaa  with  the  first  impiimer 
E  30S  aiL  awi  zee  nL  in  the  sacood 


and  third.  The  fourth  impii^ar  remaina 
empty.  The  fifth  impinger  ia  filled  with  a 
kno%vn  amount  (%  full)  of  acdvatad  charcoal 
and  the  sixth  with  a  known  amount  of 
desiccanL  A  water-jacketed  condenser  is 
placed  between  the  outlet  of  the  first 
impinger  and  the  inlet  to  the  second 
impinger  to  reduce  the  evaporation  of 
toluene  from  the  first  impinger. 

6.1.3.6    Metering  System.  The  necessary 
componenU  are  a  vacuum  gauge,  leak-free 
pump,  temperature  senson  capable  of 
meaauring  temperature  to  within  3  "C  (5.4 
•F),  dry-gas  meter  capable  of  measuring 
volume  to  within  1%.  and  related  equipment, 
aa  shown  in  Figure  207-1.  At  a  nUnimum, 
the  pump  should  be  capable  of  four  cubic 
feet  per  minute  (cfrn)  free  How,  and  the  diy- 
gas  meter  should  have  a  recording  capacity 
of  0-999.9  cubic  fiBet  (cu  ft)  *irith  a  resolution 
of  0.1X15  cu  It  Other  metering  systems 
capabfe  of  mainUining  samplii^  rates  within 
10%  of  isokineticity  and  of  determining 
sample  volumes  to  writhin  2%  may  be  used. 
The  metering  system  must  be  used  with  a 
pitot  tube  to  enable  checks  of  isokinetic 
sampling  rates.  Sampling  trains  using 
metering  systems  designed  for  flow  rates 
higher  than  those  described  in  APTD-0581 
and  APTD-0576  may  be  used,  if  the 
specifications  of  this  method  are  met. 

6.1.3.7    Barometer.  Mercury,  aneroid,  or 
other  barometer  capable  of  measuring 
atmospheric  pressure  to  within  2.5  mm  Hg 
(ai  in.  Hg).  Often  the  barometric  reeding 
may  be  obtained  irom  a  nearby  National 
Weather  Service  sUtion,  in  which  case  the 
sUtion  value  (which  is  the  absolute 
barometric  pressure)  is  requested  and  an 
adjustment  for  elevation  differences  bet%veen 
the  weather  station  and  sampling  point  is 
applied  at  a  rate  of  minus  2.5  mm  I^  (0.1  in. 
Hg)  per  30-m  (100  ft)  elevation  increase  (vice 
versa  for  elevation  decrease). 

6.1.3.8    Gas  density  determination 
equipment  Temperature  sensor  and  pressure 
gauge  (as  described  in  Sections  2.3  and  2.4 
of  EPA  Method  2,  and  gu  analyzer,  if 
necessary  (as  described  in  EPA  Method  3). 
The  temperature  sensor  ideally  should  be 
permanently  attached  to  the  pitot  tube  or 
sampling  probe  in  a  fixed  configuration  such 
that  the  tip  of  the  sensor  extends  beyond  the 
leading  edge  of  the  probe  sheath  and  does  not 
touch  any  metal.  Alternatively,  the  sensor 
may  be  atUched  just  before  use  in  the  field. 
Note,  however,  that  if  the  temperature  sensor 
is  attached  in  the  field,  the  sensor  must  be 
placed  in  an  interfBrence-free  arrangement 
with  reaped  to  the  Type  S  pitot  tube 
openings  (see  promu^ted  EPA  Method  2, 
Figure  2-7.  As  a  second  alternative,  if  a 
difference  of  no  more  than  1%  in  the  average 
velocity  measurement  is  to  be  introduced,  the 
temperature  sensor  need  not  be  attached  to 
the  probe  or  pitot  tube. 

6.1.3.9    Calibration/Field-Preparation 
Record.  A  permanent  bound  laboratory 
notebook,  in  which  duplicate  copies  of  daU 
may  be  BMde  as  they  an  being  recorded,  is 
rai^iirad  for  documenting  and  recording 
calibrations  and  preparation  procedures  (Le., 
silica  gel  tare  weights,  quality  assurance/ 
quahty  control  check  results,  dry-gas  metn, 
and  thermocouple  caUfantions,  etc.).  The 
duplicate  copies  should  be  detachable  and 


ahouM  be  stored  separately  in  the  test 
prqgnuB  archives. 

6.2    Sampfe  Recovery.  The  followij^ 
items  are  required  for  sample  recovery: 

6.2.1  Probe  Liner.  Probe  and  nozzle 
bruahes;  Teflon®  bristle  brushes  »irith 
stainless  steel  wire  or  Teflon®  handles  are 
required.  The  probe  brush  shall  have 
extensions  constructed  of  stainless  steel. 
Teflon®,  or  inert  material  at  least  as  low  as 
the  probe.  The  brushes  shall  be  properly 
sized  and  shaped  to  brush  out  the  probe  linar 
and  the  probe  nozzle. 

6.2.2  Wash  Bottles.  Three.  Teflon*  or 
glass  wash  bottles  are  recommended; 
polyethylene  wash  bottles  should  not  be  used 
because  organic  contaminants  may  be 
extracted  by  exposure  to  oiganic  solvents 
used  for  sample  recovery. 

6.2.3  Glass  Sample  Storage  Containers. 
Chemically  resistant,  borosilicate  amber  glass 
bottles,  500-mL  or  1,000-mL.  BotUes  should 
be  tinted  to  prevent  the  action  of  fight  on  the 
sample.  Screw-cap  liners  shall  be  either 
Teflon*  or  constructed  to  be  leak-frw  and 
resistant  to  chemical  attack  by  organic 
recovery  solvenU.  Narrow-mouth  glass 
bottles  have  been  found  to  leak  less 
frequently. 

6.2.4  (kaduated  Cylinder  and/or 
BalaiKas.  To  measure  impinger  contento  to 
the  nearest  1  ml  orl  g.  Graduated  cylinden 
shall  have  subdivisions  not  >2  mL. 
Laboratory  balances  capable  of  %veighing  to 
±0.5  g  or  better  are  required. 

6.2.5  Plastic  Storage  Containen.  Screw- 
cap  polypropylene  or  polyethylene 
containen  to  store  silica  gel  and  charcoal 

6.2.6  Funnel  and  Rubber  Policeman.  To 
aid  in  transfer  of  silica  gel  or  charcoal  to 
container  (not  necessary  if  silica  gel  is 
weighed  in  field). 

6.2.7  Fuimels.  Glass,  to  aid  in  sample 
recovery. 

6.3  Crushed  Ice.  Quantities  ranging  from 
10-50  lb  may  be  necessary  during  a  sampling 
run,  depending  on  ambient  air  temperature. 

6.4  Stopcock  Grease.  The  use  of  silicone 
grease  is  not  permitted.  Silicone  grease  us^e 
is  not  necessary  if  screw-on  cotmectore  and 
Teflon*  sleeves  or  groutul-glass  jotnU  are 
used. 

6.5  Sample  Analsrsis.  The  follo«ring  items 
are  required  for  sample  analysis. 

6.5.1  Rotary  Evaporator.  Buchii  Model 
EL-130  or  equivalent 

6.5.2  1000  ml  round  bottom  flask  far  use 
with  a  rotary  evaporator. 

6.5.3  Separatory  Funnel  SOO-ml  or  kuasr, 
*vith  Teflon*  Stopcock. 

6.5.4  Glass  Funnel.  Short  stemmed  or 
equivalent 

6.5.5  Vials.  15-ml  capacity  with  Teflon* 
lined  caps. 

6.5.6  Class  A  Volumetric  Flasks.  10-ml 
for  bringing  samples  to  volume  after 
concentraticm. 

6.5.7  Filter  Paper.  Scientific  Produda 
Grade  370  Qualitative  or  equivalent 

6.5.8  Buchner  Funnel  Poroalaia  with  100 
mm  ID  or  equivalent 

6.5.9  Erlenmeyer  Flask.  500-ml  «rith  side 
arm  and  vacuum  source. 

6.5.10  HPLC  with  at  leest  a  binary 
pumping  system  capabfe  of  a  pragmmmad 
gradwnt 
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e.S.ll    Column.  Alltech  Ahima  Cl8,  250 
mm  X  4.6  mm  ID,  5|im  (MrticU  size  (or 
•quivalent). 

6.5.12  Guard  Qilumn.  Alhsch  Hypaivil 
ODS  CIS,  10  mm  x  4.6  mm  ID.  Sfim  p«rticl« 
•iaa  (or  equivalonl). 

6.5. 13  UV  d«lactor  at  254  nm. 

6.5.14  Data  syatam  for  maasuring  paak 
araas  and  ratantion  timaa. 

7.0  Ra^enti  and  Standarda. 

7.1  Sampla  CoUaction  Raaganta. 

7.1.1  Charcoal.  Activated,  fr-16  maah. 
Uaad  to  abaorb  toluane  vapor*  and  praveot 
liwm  from  enterii^  tha  mataring  davica.  Um 
onoa  with  aach  train  and  diacard. 

7.1.2  Silica  Gal.  Indicating  typa.  6-16 
■Mlh.  If  pravioualy  uaad.  dry  at  175  "C  (350 
*F)  far  2  hours  bafora  uaing.  IM«w  (ilica  gal 
may  ba  uaad  at  racaivad.  Altaroativaly.  othar 
typaa  of  daaiccanla  (aquivalant  or  better)  may 
be  Mad.  subfact  to  tha  approval  of  tha 
AAaiBiatrator. 

7.1.3  Impingar  Solution.  The  impinger 
aolution  it  preparad  in  the  laboratory  by 
mixing  a  known  amount  of  l-(2-pyridyl) 
piperazine  (purity  99.5-f  %)  in  toluana  (HPLC 
grade  or  equivalent).  The  actual 
concentration  of  1.2-PP  should  ba 
approximately  four  timet  the  amount  needed 
to  anaure  that  the  capacity  of  the  derivatizing 
aolution  it  not  exceeded.  Thit  amount  thall 
be  calculated  from  tha  ttoichiometric 
relationship  betvrean  1,2-PP  and  tha 
iaocyanata  of  interett  and  preliminary 
information  about  (he  concentration  of  tha 
iaocyanata  in  the  stacli  emitsiont.  A 
coacantration  of  130  MS^mi  of  1.2-PP  in 
toluene  can  be  uaad  aa  a  lafaranoa  point.  Thit 
tolution  thould  ba  prapared  ia  tha 
laboratory,  stored  in  a  refrigerated  area  away 
from  light,  and  used  within  ten  dayi  of 
preparation. 

7.2  Sample  Recovery  ReagenU. 

7.2.1  Toluene.  Diatilled-in-glatt  grade  ia 
taquiiad  for  tample  recovery  and  cleanup 
(aae  Nale  to  7.2.2  below). 

7.2.2  Acetonitrile.  Dittilled-in-glaaa  grade 
ia  required  for  sample  recovery  and  cleanup. 

NoIb:  Oigank  solvents  bom  BMlal 
coolainart  may  have  a  high  laaMiM  blank 
and  thould  not  be  used.  SamatiiaM  suppUan 
tranafar  solvents  from  meUl  to  glaaa  bottlaa: 
thua  blanks  shall  be  run  before  field  use  and 
only  aolvantt  with  a  low  blank  value 
(<0.001%)  ihaU  be  uaad. 

7.3  Reagent  grade  chemicals  thould  ba 
uaad  in  all  teats.  All  reagents  shall  conform 
to  tha  tpacifications  of  the  Committee  on 
Analytical  Reagents  of  the  American 
n»f  iral  Society,  where  such  tpacifications 

.  an  ayailable. 

7.3.1  Toluene.  CJijCHs.  HPLC  Grade  or 
equivalent. 

7.3.2  Acetonitrile.  CHjCN  (ACN).  HPLC 
Grade  or  equivalent. 

7.3.3  Methylene  Chloride.  CHjCLi.  HPLC 
Grade  or  equivalent. 

7.3.4  Haxane.  C*Hi4.  Pesticide  Grade  or 
aquivalant. 

7.3.5  Water.  HjO.  HPLC  Grade  or 
equivalent 

7.3.6  Ammonium  AcaUte.  CHjOOiNRt- 

7.3.7  Acetic  Acid  (glacial).  CH»COjH. 

7.3.8  l-(2-Pyridyl)  piperazine.  (1.2-pp). 
Aldrich.  99.5-f  %  or  equivalent. 

7.3.9  Abaorption  Solution.  Prepare  a 
aolution  of  l-(2-pyridyl)  piperazine  in 


toluene  at  a  concentration  of  40  mg/300  ml. 
This  solution  is  used  for  method  blankt  and 
method  tpikaa. 

7.3.10    Ammonium  Acetate  Buffar 
Solution  (AAB).  Pivpare  a  tolution  of 
•nunonium  acetate  in  water  at  a 
concentration  of  0. 1  M  by  trantfarring  7.705 
g  of  OHBOoium  aceUte  to  a  1000  ml 
volWBalfk  flask  and  diluting  to  volume  with 
HPLC  Grade  water.  Adjutt  pH  to  6.2  with 
glacial  acetic  acid. 

CO    Sample  Collection,  Praaarvation. 
gtoiap  apd  Tranaport. 

•.1    Baoauaaollhaoamplaxity  of  thia 
method,  field  frtrfw— '  abouid  ba  tiaioad  in 
and  experienced  with  the  test  proceduraa  ia 
ordar  to  obtain  raliabie  results. 

S.2     Preliminary  Field  Determinations. 

8.2.1  Select  the  sampling  site  and  tha 
nrttwimiim  number  of  sampling  pointa 
acoofding  to  EPA  Method  1  or  aa  spadlUd 
by  IIm  Administrator.  Determine  the  stack 
preeaure.  tempatatura,  and  range  of  velocity 
heads  ualiM  EPA  Method  2.  It  it 
racooiBaadad  that  a  laak-chock  of  the  pilot 
linaa  (aao  promulgated  EPA  Method  2. 
Section  3.1)  be  performed.  Determine  the 
stack  gas  moisture  content  using  EPA 
Approximation  Method  4  or  its  alternatives 
to  attablish  aatimates  of  isokinetic  sampling- 
rate  settings.  Determiaa  tha  atack-gaa  dry 
molecular  weight,  aa  daaoibad  in 
promulgated  EPA  Method  2,  Section  3.6.  If 
Integrated  EPA  Method  3  sampling  U  uaad 
for  molecular  %veight  determination,  tha 
intapatad  bM  tample  shall  be  taken 
aimultaaaoaHy  with,  and  for  the  same  total 
length  of  time  at,  tha  tample  run. 

8.2.2  Select  a  nozzle  size  based  on  the 
range  of  velocity  heads  so  that  changing  the 
nozzle  size  in  order  to  maintain  isokinetic 
sampling  rates  is  not  necettary.  During  the 
run.  do  not  change  the  nozzle.  Entura  that 
the  proper  differential  praawiia  a»Mf»  ia 
choaen  for  the  range  of  valocity  aaada 
encountered  (tee  Section  2.2  of  promulgated 
EPA  Method  2). 

8.2.3  Select  a  suitable  probe  liner  and 
probe  length  to  that  all  traverae  poinU  can 
ba  sampled.  For  large  ttacka.  to  reduce  the 
length  of  tha  probe,  contidar  tampling  from 
oppoaite  tidaa  of  the  ttack. 

8.2.4  A  typical  tample  volume  to  be 
collected  ia  1  dacm  (35.31  dscf).  The  sample 
volume  caa  ba  ad|usted  as  required  by 
analytical  dataction  limit  conatiainU  and/or 
estimated  stack  concentrations.  A  maximum 
limit  should  be  determined  to  avoid 
exceeding  the  capacity  of  the  reagent 

8.2.5  Determine  the  total  length  of 
sampling  time  needed  to  obtain  the  identified 
minimum  volume  by  comparing  the 
anticipated  average  sampling  rate  with  tha 
volume  requirement.  Allocate  the  same  time 
to  all  traverse  points  defined  by  EPA  Method 
1.  To  avoid  timekeeping  enors.  the  length  of 
time  sampled  at  each  travwae  point  should 
be  an  integer  or  an  integer  plus  one-half  min. 

8.2.6  In  some  cirtnunstances  (e.g. .  batch 
cycles)  tampling  for  shorter  times  at  tha 
traverse  points  may  be  necessary  and  to 
obtain  smaller  gas-sample  volumes.  In  these 
caaaa,  the  Administrator's  approval  mutt  fiflt 
be  obtained. 

8.3    Preparation  of  Sampling  Train. 
8.3.1     During  preparation  and  aaaambly  of 
the  sampling  train,  keep  all  openings  where 


contamination  can  occur  covered  with 
Teflon*  film  or  aluminum  foil  until  just 
before  attemUy  or  until  tampling  U  about  to 
begin. 

8.3.2  Place  300  ml  of  the  impinger 
abaorfoing  solution  in  the  first  impinger  and 
200  ml  each  in  the  second  and  third 
impinger*.  The  fourth  impinger  shall  remain 
empty.  The  flfth  and  sixth  impingers  shall 
have  400  g  of  pre«veighed  charcoal  and  200- 
300  g  of  silica  gel.  respectively. 

8.3.3  When  glass  probe  liners  are  used, 
inatall  the  selected  nozzle  using  a  Viton*-A 
O-ring  when  ttack  temperatures  are  <260  *C 
(500  *F)  and  a  woven  glaaa-fiber  gaakat  whan 
temperatures  are  higher.  See  APTD-0576 
(Rom.  1972)  for  details  Other  connecting 
tyatemt  using  Teflon*  fiarrules  may  be  used. 
Mark  the  probe  with  heat-resistant  Upe  or  by 
another  method  to  denote  the  proper  diattnoe 
into  the  stack  or  duct  for  each  sampling 
point 

8.3.4  Sat  up  tha  train  aa  shown  in  Figure 
207-1.  Durii^  aaaambly,  do  not  uae  any 
tilicona  gnaae  on  ground-glaaa  jointa. 
Connect  all  temperature  tensor*  to  an 
appropriate  potentiometer/diaplay  unit 
Check  all  temperature  aenaor*  at  ambient 
temperature. 

8.3.5  Place  cruahed  ice  around  the 
impinger*. 

8.3.6  Turn  on  tha  condenser  coil  coolant 
recirculating  pump  and  begin  monitoring  the 
fW  antry  temperature.  Enture  proper  gat 
anliy  temperature  before  proceeding  and 
again  before  any  sampling  is  initiated.  It  it 
important  that  the  gas  entry  temperature  not 
ujuioBri  50  *C  (122  "F).  thus  reducing  the  loss 
of  toluene  from  the  first  impinger. 

8.3.7  Turn  on  and  set  the  probe  heating 
systenu  at  the  desired  operating 
temperaturaa.  Allow  time  for  the  temperature 
to  stabilize. 

ft.4    Leak-Check  Proceduraa. 
8.4.1     Pre-test  leak-check. 

8.4.1.1  Because  the  additional  connection 
in  the  train  (over  the  EPA  Method  5  Train) 
Increaaes  the  possibility  of  leakage,  a  pre-teat 
leak-check  is  required. 

8.4.1.2  After  the  sampling  train  has  been 
aatembled.  turn  on  and  set  the  probe  heating 
systems  at  the  desired  operating 
temperatures.  Allow  time  for  the 
temperatures  to  stabilize.  If  a  Viton*  A  O-ring 
or  other  leak-free  connection  is  used  in 
aasembling  the  probe  nozzle  to  the  probe 
liner,  leak-check  the  train  at  the  sampling  site 
by  plugging  the  nozzle  and  pulling  a  381-mm 
Hg  (15-in.  Hg)  vacuum.  Leakage  rates  greater 
than  4%  of  the  average  sampling  rate  or 
>0.00057  m^/min  (0.020  cfin),  whichever  is 
lest,  are  unacceptable. 

Note:  A  lower  vacuum  may  be  uaad.  if  it 
is  iu>t  exceeded  during  the  teat 

8.4.1.3  The  following  leak-check 
inatructiona  for  the  sampling  train  oescribad 
in  APTD-0576  and  APTD-0581  m^  be 
helpful.  Start  the  pump  with  the  fine-adjust 
valve  fully  open  and  the  coarse-adjust  valve 
completely  closed.  Partially  open  the  coarse- 
adjust  valve  and  slowly  close  the  Tine-adjuat 
valve  until  the  desired  vacuum  is  reached. 
Do  not  reverse  direction  of  the  fine-adjust 
valve;  thit  will  caute  impinger  contentt  to 
back  up  in  the  train.  If  the  desired  vacuum 
is  exceeded,  either  leak-check  at  this  higher 
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vacuum  <x  end  the  leak-check,  aa  shown 
below,  and  start  over. 

8.4.1.4    When  the  leak-check  U 
completad,  first  slowly  remove  the  plug  &t>m 
the  inlet  to  the  probe.  When  the  vacuum 
drops  to  127  mm  (5  in.)  Hg  or  less, 
immediately  doae  the  coarse-ad  j\ist  valve. 
Switch  oCf  the  pumping  system  and  reopen 
the  fine-adiust  valve.  Do  not  reopen  the  fine- 
adfuat  valva  until  the  coarse-adjust  valve  haa 
been  cloaed.  This  prevents  the  reagent  in  the 
impingers  from  being  fort»d  backward  into 
tha  probe  and  silica  gel  from  being  entrained 
backward  into  the  fifth  impinger. 
0.4.2    Leak-Checks  Oaring  Samplii^g  Run. 
8.4.2.1    If,  during  the  tampling  nm,  a 
component  change  becomaa  neceaaary,  a 
leak-check  thall  be  conducted  immediately 
after  the  interruption  of  tampling  and  before 
tha  change  it  made.  The  leak-check  «Im^11  ba 
done  according  to  the  procedure  outlined  in 
Paragraph  8.4.1,  except  that  it  shall  be  done 
at  a  vacuum  greater  than  or  equal  to  the 
maximum  value  recorded  up  to  that  point  in 
the  test  If  the  leakage  rate  is  no  greater  th«n 
0.00057  mVmin  (0.020  cfrn)  or  4%  of  the 
average  sampling  rate  (whichever  is  leas),  the 
raaulta  are  accapteble,  and  no  correction  will 
need  to  be  applied  to  the  total  volume  of  dry 
gas  metered.  If  a  higher  leakage  rate  it 
obtained,  the  taater  thall  void  the  samDlins 
nm.  *^^ 

Naar  Any  "correction"  of  the  aample 
volume  by  calculation  reduces  the  integrity 
of  the  pollutant  concentration  data  generated 
and  miut  be  avoided. 

8.4.2.2    Immediately  after  a  component 
changa.  and  before  tampling  is  restarted,  a 
leak-check  timilar  to  a  pr»-test  leak-check 
.  mutt  alao  be  conducted. 

8.4.3    Post-Test  Leak-Check. 
8.4.3.1    A  leak-check  of  the  sampling  train 
is  mandatory  at  the  conclution  of  each 
tampling  r\m.  The  leak-check  shall  be 
performed  with  the  tame  procedurea  at  tbote 
with  the  pre-tett  leak-check,  except  that  it 
thall  be  conducted  at  a  vacuum  greater  than 
or  equal  to  the  maximum  value  reached 
during  the  tampling  run.  If  the  leakage  rate 
i*  no  greater  than  0.00057  mVmin  (0.020 
cfin)  or  4%  of  the  average  sampling  rate 
(whichever  is  less),  the  results  are  acceptable, 
and  no  correction  need  be  applied  to  the  total 
volume  of  dry  gat  metered.  If,  however,  a 
higher  leakage  rate  is  obtained,  the  tester 
shall  either  record  the  leakage  rate,  correct 
the  sample  volume  (as  thown  in  Section  6.3 
of  Method  5).  and  consider  the  data  obtained 
of  queationable  reliability,  or  void  the 
tampling  run. 
8.5    Sampling-Train  Operation. 
8.5.1    During  the  tampling  run,  maintain 
an  isokinetic  tampling  rate  to  within  10%  of 
true  iaokinetic,  unlett  otherwiao  apecifiad  by 
the  Adminiatntor. 

•>S.2    For  aach  run,  record  tha  date 
raquirod  on  a  date  theet  tuch  as  the  one 
tho%vn  in  Figure  207-2.  Be  sure  to  record  the 
initial  dry-gas  meter  reading.  Record  the  dry- 
gas  meter  readings  at  the  beginning  and  nid 
of  each  tampling  time  increment,  when 
changes  in  flow  ratea  are  made  before  and 
after  each  leak-check,  and  when  tampling  is 
l^ltad.  Take  other  readings  shown  by  Figure 
207-2  at  least  once  at  each  sample  point 
during  aach  time  incraraent  and  additional 


readings  when  significant  changes  (20% 
variation  in  velocity-head  readings)  require 
additional  adjustments  in  flow  rate.  Level 
and  zero  the  manometer.  Because  the 
inanometer  level  and  zero  may  drift  due  to 
vibrations  and  temperatiure  changes,  maka 
periodic  checks  during  the  traverse. 

8.5.3    Clean  the  stack  access  ports  before 
the  test  run  to  eliminate  the  chance  of 
collecting  deposited  material.  To  begin 
tampling,  verily  that  the  probe  heating 
tystem  is  at  the  specified  temperature, 
remove  the  nozzle  cap,  and  verify  that  the 
pilot  tube  and  probe  are  properly  positioned. 
Position  the  nozzle  at  the  fint  traverse  point, 
with  the  tip  pointing  directly  into  the  gat 
stream.  Immediately  start  the  pump  and 
adjtiat  the  flow  to  isokinetic  conditions. 
Nomographs,  which  aid  in  the  rapid 
adjustment  of  the  isokinetic  sampling  rate 
without  excessive  computations,  are 
available.  These  nomographs  are  designed  for 
use  when  the  Type  S  pitot-tube  coefficient  U 
O.84±0.O2  and  the  stack-gas  equivalent 
density  (dry  molecular  vreight)  it  equal  to 
2e±4.  APTD-0576  details  the  procedure  for 
^  using  the  nomographi.  If  the  stack-gM 
molecular  nveight  and  the  pitot-tube 
coefficient  are  ouUide  the  above  rangea.  do 
not  use  the  nomographt  unless  appropriate 
steps  (Shigehara.  1974,  in  Section  16.0. 
References)  are  taken  to  compensate  for  the 
deviations. 

8.5.4  When  the  stack  is  under  significant 
negative  pressure  (equivalent  to  the  height  of 
the  impinger  stem),  take  care  to  close  the 
coarse-adjust  valve  before  inserting  the  probe 
into  the  stack,  to  prevent  the  impinger 
solutions  from  backing  into  the  probe.  If 
necessary,  the  pump  may  be  turned  on  with 
the  coarse-adjust  valve  cloaed. 

8.5.5  When  the  probe  is  in  position,  block 
off  the  openings  around  the  probe  and  stack 
access  port  to  prevent  unrepresentetive 
dilution  of  the  gas  stream. 

8.5.6  Traverse  the  stack  croas  section,  as 
required  by  EPA  Method  1  or  as  specified  by 
the  Administrator,  being  careful  not  to  bump 
the  probe  nozzle  into  the  stack  walls  when 
sampling  near  the  walls  or  when  removing  or 
inserting  the  probe  through  the  access  port, 
in  order  to  reduce  the  chuice  of  extracting 
deposited  materiaL 

8.5. 7  During  the  test  run.  make  periodic 
adjustments  to  keep  the  temperatxire  of  the 
condenser  at  the  proper  levels;  add  more  ice 
and,  if  necessary,  salt  to  maintain  the 
temperature.  Also,  periodically  check  the 
level  and  zero  of  the  manometer. 

8.5.8  A  single  train  shall  be  used  for  the 
entire  sample  run,  except  in  cases  where 
simultaneous  sampling  is  required  in  two  or 
more  separate  ducU  or  at  two  or  more 
different  locations  within  the  same  duct,  or 
in  cases  where  equipment  bilure  requires  a 
change  of  trains.  In  all  other  situations,  the 
use  of  two  or  more  traiiu  will  be  subject  to 
the  approval  of  the  Administrator. 

8.5.9  At  the  end  of  the  sample  run,  close 
the  coarse-adjust  valve,  remove  the  probe  and 
nozzfe  from  the  stack,  turn  off  the  pump, 
record  the  final  dry-gas  meter  reading,  and 
conduct  a  post-test  leak-check.  Also,  leak- 
check  the  pilot  lines  as  described  in  EPA 
Method  2.  The  lines  must  pass  this  leak- 
check  in  order  to  validate  the  velocity-head 
data. 


8.5.10    Calculate  percent  iaokineticity  (aae 
Section  6.11  of  Method  5)  to  determine 
whether  the  run  was  valid  or  anothar  tact  nin 
should  be  performed. 

8.6    Sample  Recovery. 

8.6.1    Preparation. 

8.6.1.1    Proper  cleanup  procedure  begiiH 
as  soon  as  the  probe  is  removed  from  tha 
stack  at  the  end  of  the  sampling  period. 
Allow  the  probe  to  cooL  When  the  probe  caa 
be  handled  safely,  wipe  off  all  external 
particulate  matter  near  the  tip  of  the  probe 
nozzle  and  place  a  cap  over  the  tip  to  prevent 
Ir  >ing  or  gaining  particulate  matter.  Do  not 
cap  the  probe  tip  tightly  while  the  sampling 
train  is  cooling  down  because  this  will  create 
a  vacuum  in  the  train. 

8.6.1.2  Before  moving  the  aample  train  to 
the  cleanup  site,  remove  the  probe  from  the 
sample  train  and  cap  the  open  outlet  being 
careftil  not  to  lose  any  condensate  that  might 
be  present  Cap  the  impinger  inlet  Remove 
the  unfbilicai  ctMtl  from  the  last  impinyir  and 
cap  the  impinger. 

8.6.1.3  Transfer  the  probe  and  the 
impinger/condenser  assembly  to  the  cleanup 
area.  This  area  should  be  clean  and  protected 
from  the  weather  to  reduce  sampfe 
contamination  or  loes. 

8.6.1.4  Save  a  p<ntion  of  all  washing 
solutions  (toluene/acetonitrile)  used  for  the 
cleanup  aa  a  blank.  Transfer  200  ml  of  each 
solution  directly  from  the  wash  bottle  being 
used  and  place  each  in  a  separate,  pralabeled 
glass  sample  container. 

8.6.1.5  Inspect  the  train  prior  to  and 
during  diaaaaembly  and  note  any  abnormal 
conditions. 

8.6.2    Sampk  Container*. 
8.6.2. 1    Container  No.  1 .  With  the  aid  of 
an  assistant,  rinse  the  probe/nozzfe  first  with 
toltiene  and  then  with  acetonitrile  by  tilting 
and  rotating  the  probe  while  squirting  the 
solvent  into  the  upper  end  of  the  probe  so 
that  all  of  the  surfeces  are  wetted  with 
aolvent  When  using  these  solvents  insure 
that  proper  ventilation  is  available.  Let  the 
solvent  drain  into  the  container.  If  particulate 
is  visible,  uae  a  Teflon*  brush  to  loosen/ 
remove  the  particulate  and  follow  with  a 
aecond  rinse  of  each  solvent  After  weighing 
the  contents  of  the  first  impinger,  add  it  to 
container  No.  1  along  with  the  toluene  and 
acetonitrile  rinses  of  the  impinger. 
(Acetonitrile  will  always  be  the  final  rinae.) 
If  two  liquid  layers  are  present  add  both  to 
the  conteiner.  After  all  components  have 
been  collected  in  the  container,  seal  the 
container,  mark  the  liquid  level  on  the  bottle 
and  add  the  proper  label. 

8.6.2.2    Contaiiwr  No.  2.  After  weighing 
the  cmitents  of  the  second,  third  and  fooith 
impingers,  add  them  to  container  No.  2  along 
with  the  toluene  and  acetonitrile  rinses  of  the 
impingers,  the  condenser  and  all  connectii^ 
glassware.  After  all  components  have  been 
collected  in  the  container,  seal  the  container, 
mark  the  liquid  level  on  the  bottle  and  add 
the  proper  labeL 

8.6.3  The  contents  of  the  fifth  and  sixth 
impingers  (charcoal  and  silica  gel)  can  be 
diacarded  after  they  have  been  weighed. 

8.6.4  Sample  Preparation  for  Shipment 
Prior  to  shipment,  recheck  all  sample 
containers  to  ensure  that  the  capa  are  well 
secured.  Seal  the  lids  with  Teflon*  tape.  Ship 
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•11  MmplM  upright,  packed  in  ice.  using  the 
proper  shipping  materials  as  prescribed  for 
baMfdous  materials.  The  samples  must  be 
stored  at  4*C  between  the  time  of  sampling 
and  concentration.  Each  sample  should  be 
^J^^f^i^^rf  and  concentrated  within  30  days 
■AwooUection  and  analysed  within  30  days 
after  extraction.  The  extracted  sample  must 
be  stored  at  4*C 

9.0    Quality  Control. 

fl.1    Sampling.  See  EPA  Manual  600/4- 
77-0a7b  far  MeUtod  5  quality  control. 

9.1.1  Field  Blanks.  Field  blanks  must  be 
submitted  with  the  samples  collected  at  aach 
g^jlj]«-j  aits.  The  field  blanks  include  the 
t^Mh  bolllM  containing  aliquots  of  sample 
racovery  solvenU.  and  impinger  solutions.  At 
a  minimum,  one  complete  samplii>g  train 
will  be  assembled  in  the  field  staging  area, 
taken  to  the  sampling  area,  and  leak^hackad 
at  the  beginning  and  end  of  tiw  twtiag  (or  for 
the  saaaa  total  number  of  tinaa  « the  actual 
test  train).  The  probe  of  the  blank  train  shall 
be  heated  during  the  sample  test.  The  train 
will  be  lacovered  aa  if  k  ««•  an  actual  teat 
sample.  h4o  gaseous  •■■pla  wiU  be  paaaad 
thra«^  the  sampling  train. 

9.1.2  Recent  Blanks.  An  aliquot  of 
toluene,  acetonitrile  and  the  impinaer 
solution  will  be  collected  in  the  field  aa 
separate  samples  and  returned  to  the 
laboratory  lor  analysis  to  evaluate  artiiMzU 
that  may  be  obeerved  in  the  actual  samples. 

9.2    Analysis. 

9.2.1  The  coiielation  coefficient  for  the 
calibration  curve  must  be  0.995  or  greater.  If 
the  correlation  coefficient  is  less  than  0.99S. 
the  HPLC  system  should  be  examined  for 
problems,  and  a  new  calibration  curve 
should  be  prepared  and  analyzed. 

9.2.2  A  solvent  blank  should  be  analyaad 
daily  to  verify  that  the  system  is  not 
contaminated. 

9.2.3  A  calibration  standard  should  be 
analyaad  prior  to  any  samples  being 
■Miyaad.  after  every  10  infections  and  at  the 
end  of  the  sample  set.  Samples  must  be 
bracketed  by  calibration  sUndards  that  have 
a  raapooaa  that  does  not  vary  by  more  than 
10%  of  tha  taivM  value.  If  the  calibration 
■taDdwda  an  oaWda  the  limit,  the  samples 
mail  ba  raualysid  after  it  is  verified  that  the 
analytical  system  is  in  control. 

9.2.4  A  method  blank  should  be  prepared 
and  ^Mlyaad  for  every  10  samples 
mutamialad  (Section  11.4). 

9.2.5  A  method  spike  should  be  prepared 
and  aaalynd  for  every  20  samples.  The 
tmpa^m  far  aach  analyte  should  be  within 
20%  oftlw  expected  theoretical  value  of  the 
aathod  spike  (Section  11.3). 

lao    Calibration  aiul  Standardization. 

NaiR  Mainuin  a  laboratory  log  of  all 
calibrations. 

10.1     Probe  Nozzle.  Probe  nozzles  shall  be 
calibrated  before  their  initial  use  in  the  field. 
Using  a  micrometer,  measure  the  inside 
diameter  of  the  nozzle  to  the  nearest  0.025 
mm  (0.001  in.).  Make  measurements  at  three 
separate  places  acroaa  the  diameter  and 
oblaiii  tba  avan^a  of  d»  Baaaurements.  The 
diSHaaoa  batwaan  Ika  hick  Md  low 
numbers  shall  not  elteed  0. 1  mm  (a004  In.). 
When  nozzles  bocome  nicked,  dented,  or 
corroded,  Ihey  shall  be  reshaped,  sharpened, 
and  recalibrated  before  use.  Each  nozzle  shall 
be  pamanantly  and  uniquely  identified. 


10.2  Pilot  Tube  Assembly.  The  Type  S 
pitot  tube  assembly  shall  be  calibrated 
according  to  the  procedure  outlined  in 
Section  4  of  promulgated  EPA  Method  2.  or 
af«igTMM<  a  nominal  coefficient  of  0.84  if  it  is 
not  visibly  nicked,  dented,  or  corroded  and 
if  it  meeU  design  and  intercomponent 
spacing  specifications. 

10.3  Metering  System. 

10.3.1     Before  its  initial  use  in  the  fWd, 
the  metering  system  shall  be  calibrated 
atxrordit^  to  the  procedure  outlined  in 
APTD-0576.  Instead  of  physically  adjusting 
the  dry-^s  meter  dial  readings  to  correspond 
to  the  wet-test  meter  readings,  calibration 
factors  may  be  used  to  correct  the  gas  meter 
dial  readings  mathematically  to  the  proper 
v«lues.  Before  calibrating  the  metering 
system,  it  is  suggested  that  a  leak<heck  be 
conducted.  For  metering  systems  having 
diaphragm  pumps,  the  normal  leakK:heck 
procedure  will  not  detect  leakages  within  the 
pump.  For  these  casea  the  following  leak- 
check  procedure  is  suggested:  Make  a  10-min 
calibration  run  at  0.00057  m»/min  (0.020 
cfai):  St  the  end  of  the  run,  take  the  diffareoce 
of  the  measured  wet  test  and  dry -gas  meter      <• 
volumes  and  divide  the  diffarence  by  10  to 
gal  dw  leak  rate.  The  leak  rate  should  not 
BifMll  0.00057  m^/min  (0.020  cfm). 

10.3.2  After  each  field  use,  the  calibration 
of  the  metering  system  shall  be  checked  by 
performing  three  calibraUon  runs  at  a  single 
intannedlate  orifice  setting  (based  on  the 
piavious  field  test).  The  vacuum  shall  be  set 
at  llw  irrlr"""  value  reached  during  the 
teat  aattaa.  To  adjust  the  vacuum,  insert  a 
valve  between  the  wettest  meter  and  the 
inlet  of  the  metering  system.  Calculate  the 
averse  value  of  the  calibration  factor.  If  the 
calibration  has  changed  by  more  than  5%, 
racalibrate  the  meter  over  the  full  range  of 
orifice  settings,  as  outlined  in  APTD-0S78. 

10.3.3  Laak-chack  of  malarlng  system. 
That  portion  of  the  sampling  train  from  tfaa 
pump  to  the  orifice  meter  (see  Figure  207- 
1)  should  be  leak-checked  prior  to  initial  use 
and  aflar  each  shipment.  Leakage  after  the 
pump  will  result  in  less  volume  being 
recorded  than  is  actually  sampled.  Close  the 
main  valve  on  the  meter  box.  Insert  a  one- 
hole  rubber  stopper  with  rubber  tubing 
attached  into  the  orifice  exhaust  pipe. 
Disconnect  and  vent  the  low  side  of  the 
orifice  manometer.  Cloee  off  the  low  side 
orifice  Up.  Pressurize  the  system  to  13-18  cm 
(5-7  iiL)  water  column  by  blowing  into  the 
rubber  tubing.  Pinch  off  the  tubing  and 
obaarve  the  manometer  for  1  min.  A  loas  of 
ptaHura  oa  tte  Baiiomater  indicates  a  leak 
in  te  ■atarboK.  Laaks.  if  present,  must  be 
cotTvctad. 

NalK  If  the  dry-gas-meter  coefficient  values 
obtained  before  and  after  a  test  series  differ 
by  >5%.  either  the  test  series  shall  be  voided 
or  calculations  for  test  series  shall  be 
performed  using  whichever  nwlar  coefficient 
value  (i.e..  before  or  after)  gt««a  the  lower 
value  of  total  sample  volume. 

10.4    Probe  Heater.  The  probe-heating 
system  shall  be  calibrated  before  iu  initial 
use  in  the  field  aa:ording  to  the  procedure 
outlined  in  APTD-0576.  Probes  constructed 
according  to  APTD-0581  need  not  be    ^^ 
calibrated  if  the  calibration  curves  in  APTD- 
0576  are  used. 


10.5    Temperature  Sensor*.  Each 
thermocouple  must  be  permanently  and 
uniquely  marked  on  the  casing:  all  mercuiy- 
in-glass  reference  thermometers  must 
conform  to  ASTM  E-1  63  specifications. 
Thnmocouples  should  be  calibrated  in  the 
laboratory  with  and  without  the  use  of 
extension  leads.  If  extension  leads  are  used 
in  the  field,  the  thermocouple  readings  at 
ambient  air  temperatures,  with  and  without 
the  extension  lead,  must  be  noted  and 
recorded.  Correction  is  necessary  if  the  use 
of  an  extension  lead  produces  a  change 
>1.5%. 

10.5.1  Dry-gas  mater  thannocouples.  For 
the  thannocouples  used  to  measure  the 
temperature  of  the  gas  leaving  the  impinger 
train  three- point  calibration  at  ice- water, 
room-air,  and  boiling-water  temperatures  is 
naoeeaary.  Accept  the  thermocouples  only  if 
tba  raariingi  at  all  three  temperatures  agree 
to  ±2^:  (3.6»F)  with  those  of  the  abaoluta 
value  of  the  reference  thermometer. 

10.5.2  Probe  and  stack  thermocouplas. 
For  the  thermocouples  uaed  to  indicate  the 
probe  and  stack  temperatures,  a  three-point 

'  calibration  at  ice-wratar.  boiling-watar.  and 
hot-oil-bath  temperatures  must  be  performed; 
it  is  recommended  that  room-air  temperature 
be  added,  and  that  tba  thermometer  and  the 
thermocouple  agre>  to  within  1.5%  at  each 
of  the  calibration  points.  A  calibration  curve 
(equation)  may  be  constructed  (calculated) 
and  the  daU  extrapolated  to  cover  the  entire 
temperature  range  suggested  by  the 
manufacturer. 

10.6  Barometer.  Adjust  the  barometar 
initially  and  prior  to  each  teat  series  to  agree 
to  within  ±2.5  mmHg(0.1  in.  Hg)ofthe 
mercury  barometer  or  the  corrected 
barometric  pressure  value  reported  by  a 
oaarfoy  National  Weather  Service  Station 
(same  altitude  above  sea  level). 

10.7  Balance.  Calibrate  the  balance  before 
aach  test  series,  using  Class-S  standard 
weights;  the  weighu  must  be  within  ±0.5% 
of  the  standards,  or  the  balance  must  be 
adjusted  to  meet  these  limiu. 

10.8  High  Performance  Liquid 
Chromatograph.  Establish  the  retention  times 
for  each  of  the  isocyanates  of  interest  using 
the  chromatographic  conditions  provided  in 
Section  11.5.1.  The  retention  limes  provided 
in  Table  11.5.1-1  are  provided  as  a  guide  to 
relative  retention  times.  Prepare  derivatizod 
calibration  standards  (concentrations 
expressed  in  terms  of  the  free  isocyanata. 
Section  12.4)  according  to  the  procedure  in 
Section  10.8.1.  Calibrate  the  chromatographic 
system  using  the  external  standard  technique 
(Section  10.8.2) 

10.8.1     Preparation  of  calibration 
standards.  Prepare  a  100  \i%lm\  stock  solution 
of  the  isocyanates  of  interest  from  the 
individual  isocyanate-urea  derivative  aa 
prepared  in  Sections  11.11  and  11.1.2.  This 
is  accomplished  by  dissolving  1  mg  of  each 
iaocyanata-urea  derivative  in  10  ml  of  ACN. 
Calibration  standards  are  prepared  from  this 
stock  solution  by  making  appropriate 
dilutions  of  aliquot*  of  the  stock  into  ACN. 
Calibrate  the  instrument  from  1  to  20  pg^ml 
for  HCM.  TDI  and  MDI,  and  from  1  to  80  pg/ 
ml  for  MI  using  at  least  six  calibration  poinU. 

10.8.^    External  standard  calibration 
procedure.  Analyze  each  derivatized 


calibration  standard  usii^  the 
chromatographic  conditions  listed  in  Section 
11.5.1  and  tanulata  peak  area  gainst 
concentration  injected.  The  working 
calibration  curve  must  ba  verified  on  each 
working  day  fay  the  measurement  of  one  or 
mcwe  calibration  standards.  If  the  response 
for  any  analyte  varies  from  the  target 
reaponse  by  more  than  10%,  the  test  must  be 
repeated  using  a  6«sh  calibration  standard(s) 
after  it  is  verified  that  the  analytical  system 
is  under  control.  Alternatively,  a  new 
calibration  curve  may  be  prepared  for  that 
compound. 

11.0  Analytical  Procedure. 

11.1  Preparation  of  iaocyanate 
derivativaa. 

11.1.1    HEK.TOLMDL 
11.1.1.1    DisaolveSOOmgofeach 
isocyanate  in  individual  100  ml  aliquoto  of 
Med],  except  MDI  which  requires  250  ml  of 
MeClj.  Transfer  a  5-nil  aliquot  of  1,2-pp  (see 
Section  7.3.8)  to  each  solution,  stir  and  allow 
to  stand  overnight  at  room  temperature. 
Transfer  ISO  ml  aliquots  of  hexaxie  to  each 
solution  to  precipitete  the  isocyanate-urea 
derivative.  Using  a  Buchner  funnel,  vacuum 
filter  the  solid-isomfanate-uraa  derivative  and 
wash  with  50  ml  of  hexane.  Diaaolve  the 
precipitate  in  a  minimum  aliquot  of  MaClj- 
Repeat  the  hexane  pracipitetion  and  filtration 
t¥fica.  After  the  third  filtration,  dry  the 
aystala  at  SO  "C  and  transfer  to  bottles  for 
■toraga.  The  crystals  are  stable  for  at  least  21 
months  when  stored  at  room  temperature  in 
a  closed  container. 
11.1.2    ML 

11.1.2.1    To  prepare  a  200  |^ml  stock 
solution  of  methyl  isocyanate-urea.  transfer 
60  rag  of  1.2-pp  to  a  100-ml  volumetric  flask 
containing  50  ml  of  lAedi.  Carefrilly  trarufer 
20  mg  of  methyl  isocyanate  to  the  volumetric 
flask  and  shake  for  2  minutes.  Dilute  the 


solution  to  volume  with  Med}  and  transfer 
to  a  bottle  for  storage.  Methyl  isocyanate  does 
not  produce  a  solid  derivative  and  standards 
must  be  prepared  from  this  stock  solution. 

11.2  Concentration  of  Samples. 

11.2.1    Transfer  each  sample  to  a  lOOO-ml 
round  bottom  flask.  Attach  the  flask  to  a 
rotary  evaporator  and  gently  evaporate  to 
dryness  under  vacuum  in  a  65  *C  wat«r  l«th. 
Rinse  the  round  bottom  flask  three  times 
each  with  two  ml  of  ACN  and  transisr  the 
rinse  to  a  lO-ml  voliunetric  flask.  Dilute  the 
sample  to  volume  writh  ACN  and  transfer  to 
a  IS-ml  vial  and  seal  with  a  Teflon®  lined 
lid.  Store  the  vial  at  4  *C  until  analysis. 

11.3  Preparation  of  Method  Spikaa. 
11.3.1    Prepare  a  method  spike  for  every 

twenty  samples.  TransCBr  300  ml  of  the 
absorption  solution  to  a  lOOO-ml  roimd 
bottom  flask.  Transfer  1  ml  of  a  100  i^ml 
standard  containing  the  isocyanate-urea 
derivatives  of  interest.  Follow  the  procedure 
outlined  in  Section  11.2.1  for  sample 
concentntion.  This  will  result  in  a  method 
spike  with  a  thaoratical  concentratiao  of  10 
)W/ml. 

11.4  Preparation  of  Method  Blanks. 
11.4.1    Prepare  a  method  blank  for  every 

ten  samples  by  transferring  300  ml  of  the 
absorption  solution  to  a  lOOO-ml  round 
bottom  flask  and  concentrate  as  outlined  in 
Section  11.2.1. 

11.5  Chromatographic  Analysis. 
11.5.1    Quomatognphic  Conditions. 

Column Cl8.  250  mm  x  4.6  mm 

^  ID,  5|im  particle  size. 

Mobile  Phase  .....    Acetonitrile/ Ammonium 
Aceteto  Bufifer. 

f^dient  10:90  (v/v)  ACNiAAB  to 

60:40  (v/v)  ACNlAAB 
over  30  minutaa. 


Flow  Rate „.    2  ml/mill 

UV  Dalactor 254  nm. 

Injection  Volume     50  ^L 

11.5.2    Analysis. 

11.5.2.1  Analyze  samples  by  HPLC.  n«ing 
conditions  established  in  Section  11.5.1. 

11.5.2.2  The  vridth  of  the  retention  time 
window  uaed  to  make  identifications  should 
be  based  upon  measurements  of  actual 
retention  time  variations  of  standards  over 
the  course  of  a  day. 

Three  times  the  standard  deviation  of  a 
retmition  time  for  a  compound  "i"  be  naod 
to  calculate  a  suggested  window  size; 
however,  the  expeiiauce  of  the  analyst    * 
should  weigh  heavily  in  the  interpretation  of 
the  chromatograms. 

11.5.2.3  If  the  peak  area  exceeds  the 
linear  range  of  the  calibration  curve,  tba 
sample  should  ba  diluted  widi  ACN  and 
leanalyzod. 

12.0  Data  Analyais  and  CalculationB. 
Same  as  in  Method  5,  Section  6,  «rith  the 

following  additioiu. 

12.1  Perform  Calculations.  Round  off 
figures  after  the  final  calculation  to  the 
correct  number  of  significant  figures. 

12.2  Nomenclature.  Same  m  Method  S, 
Section  6.1  with  the  following  additions: 
As  =  Response  of  the  sample,  area  counts, 
b  s  Y-intarcept  of  the  linear  regraaaion  line, 

area  counts. 
C|  '  Concentration  of  a  specific  isocyanate 

compound  in  the  sample,  Hg/mL 
M  =  Slope  of  the  linear  regraaaion  line,  area 

counts-ml/pg. 
mi  =  Mass  of  isocyanate  in  the  total  sample. 
Vf  =  Final  volume  of  concentrated  sample. 

typically  10  mL 


^Amountofdie  _    Amount  of    ^  (  Mrfecular  wei^t  of  the  isocyanateHirea  ^ 
isocy«ialiH«.-firecisocy««te   [    Molecalar  weight  of  the  isocyanate     I       ^^  ^"^ 


VauM) «  Volume  of  gas  sample  measured  by 
the  dry-gas  meter,  conectad  to  standard 
conditions,  dacm  (dacf). 


12.3    Conversion  from  isocyanate  to  the 
isocyanate-urea  derivative.  TIm  equation  for 
converting  the  amount  of  free  isocyanate  to 


the  corresponding  amount  of  isocyanate-urea 
derivative  is  as  follows: 


Tba  aquation  for  converting  the  amount  of  isocyanate-urea  derivativa  to  the  comsponding  amount  of  6m  isocyanata  i«  •«  follows: 

Eq.  207-2 


Amount  of    _    Amount  of    ^  (    Molecular  weight  of  the  isocyanate    ^ 
the  isocyanate     isocyanatennea    ^Molecular  weight  of  the  isocyanattnirea  J 


12.4  Calculate  the  correlation  coefficient, 
slope,  and  intercepts  for  the  calibration  date 
using  the  least  squares  method  for  linear 
ragreasioiL  Concentrations  are  expressed  aa 
the  x-variaUe  and  reaponse  is  expressed  as 
the  y-variable. 

12.5  Calculate  the  concentration  of 
isocyanate  in  the  sample: 


concentntion  (|ig/ml)  timaa  the  final  volume 
of  ACN  (10  ml). 

m,  =C,Vp        Eq.  207-4 

12.7    Calculate  the  concentration  of 
isocyanate  ((ig/dscm)  in  the  stack  gas. 


C,  = 


Eq.  207-3 


_(A,-b) 

M 

12.6    Calculate  the  total  amount  collectotf 
in  tba  sample  by  multiplying  the 


C,=K- 


m, 


'aKMd) 


Eq.207-S 


Where: 

K  «  35.31  ftVm)  if  V^.,,  is  expraaaad  in 
English  onits. 


3  \M  mVvo}  if  Vi^Mi,  is  expressed  in  metric 
units. 

13.0  Mothod  Performance. 

13.1  Method  Performance  Evaluaticm. 
Evaluation  of  analytical  procedures  for  a 
selected  series  of  compounds  must  include 
the  sample-preparation  procedures  and  each 
asaociated  analytical  determination.  The 
analytical  procedures  should  be  challenged 
by  the  teat  compounds  spiked  at  ^>propriate 
levels  and  carried  through  the  procedures. 

13.2  Method  Detection  Limit  The  overall 
method  detection  limits  (lower  and  upper) 
must  be  detatniined  on  a  compownd-by- 
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compound  baaU  bf  u—  diflarMit 
oooipouiida  may  exhibit  diflimnt  collection, 
ntention.  and  extraction  effkienciaa  as  well 
■a  the  instrumental  minimum  detection  limit 
(MDL).  The  ^Mliiiil  detection  limit  must  be 
quoted  retalH*  to  a  given  sample  volume. 
The  upper  limits  for  the  method  must  be 
datannined  relative  to  compotuwl  retentioa 
valiMea  (braakthitN^).  Method  CMection 
LlaaMa  may  vary  due  to  matrix  efiKta  and 
iaetniawat  coodlUoas. 

13.3    Method  Praciatea  and  BiM.  The 
overall  method  preciaiaa  and  bias  muat  be 
detaranined  on  a  compound-by-coMpound 
baais  at  a  given  concentration  level.  The 
— thnil  precision  value  would  iadude  a 
PomWny*  variability  due  to  sampling, 
■ample  preparation,  and  instrumental 
analysis.  The  method  bias  would  be 
dependent  upon  the  collection,  retention, 
and  extraction  efficiency  of  the  train 
components.  From  evaluation  studies  to  date 
using  a  dynamic  spiking  system,  accseptable 
method  biases  (per  EPA  Method  301)  have 
bean  determined  for  all  four  isocyanalaa.  A 
pracision  of  leas  than  10%  relative  standard 
deviation  (RSO)  has  been  calculated  from 
field  test  daU  seU  which  resulted  from  a 
■eriea  of  paired,  unspiked  and  spiked  trains. 

14.0     Pollution  Prevention.  Not 
Applicable. 

15.0    Waste  Man^jemenL  Not  Applicable. 
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ISOCYANATE-UREA  DERIVATIVE 
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Antfyto 


1.6-HOI 

2.4-TO 

MOI 


laocyenf) 


168 

174.16 

2S0.2S 


MWfDe- 
rivalitf*) 


500.56 
576.65 


TABLE  2.— MOLECULAR  WEIGHT  OF 
FREE  METHYL  ISOCYANATE  AMD 
METHYL  ISOCYANATE-UREA  DERIVA- 
TIVE 


Analyts 

MW(frM 
toocyvato) 

MW(0«- 

Ml 

57.1 

22QJ32 

Table  3.— Retention  Tmes  of  the 

Four  ISOCYANATES 

Compound 

AdvUion 

time 
(mwulM) 

Ml        

IOjO 

1  S-HCM 

19J 

9  4_Tni                 

27.1 

MOI  .   ..- 

27J 

ml  l=^g&j 


f) 


Fif ore  207-M.  Sampling  Traia 
Configuration  for  Isocyanates 
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AiMAIrCkMMy 

AOCNCV.  EnvinHunoitBl  Protection 
Agency  (EPA). 

ACTION:  PropoMd  rule. 


SUMMAnv:  EPA  is  proposing  to  spprove 
a  revision  to  the  California  State 
Implementation  Plan  (SIP)  which 
concerns  the  control  of  volatile  oiganic 
compound  (VOC)  emissions  from 
aichitectiml  coatings. 

The  intended  effect  of  proposing 
approval  of  this  rule  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  proposed 
rulemaking  will  incorporate  this  rule 
into  the  fisderally  approved  SIP.  EPA 
has  evaluated  this  rule  and  is  proposing 
to  approve  it  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals.  EPA's  general  rulemaking 
authority,  plan  submissions,  and 
enforcerimity  guidelines. 

DATES:  Comments  must  be  received  on 
or  before  January  7, 1998. 


'  Comments  may  be  mailed 
to:  Andrew  Steckal.  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthnne  Street,  San 
Ftancisco,  CA  94105-3901. 

Comments  must  be  submitted  to 
Andrew  Steckel  at  the  Region  K  office 
listed  above.  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  of  this  rule 
are  available  for  public  inspection  at 
EPA's  Region  9  office  diuing  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  also  avail^le  for 
bispection  at  the  following  locations: 
California  Air  Resources  Board, 

StatioMiy  Source  Division.  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812. 
Bay  Area  Air  Quality  Management 

District,  998  Ellis  Street.  San 

Pnncisco,  CA  94109. 


'AMY 


hHON: 


of 

CaHfomioStMe 
ntiittiow,  Bay 


rem  wmumm  wmmt/^iniu  contact: 

Yvonne  Pong,  Rulemaking  Office  (AIR- 
4),  Air  Division.  U.S.  Enviroiunental 
Protection  Agency,  Region  DC,  75 
Hawthone  Street.  San  Francisco.  CA 
M105-3801.  (415)  744-1198. 


LAppiicaMUly 

The  rule  being  proposed  for  approval 
into  the  Califwnia  SIP  is  Bay  Area  Air 
Quality  Management  District 
(BAAC^tD)  Rule  8-3.  Architectural 
Coatings.  This  rule  was  submitted  by 
the  California  Air  Resources  Board  to 
EPA  on  July  23. 1996. 

n.: 


On  March  3. 1978,  EPA  pmnulgated 
a  list  of  ozone  nonattaiimient  areas 
under  the  provisions  of  the  Clean  Air 
.    Act,  as  amended  in  1977  (1977  CAA  or 
preamended  Act),  that  included  the  San 
Prandsco  Bay  Area.  43  PR  8964;  40  CFR 
81.305.  On  May  26, 1988,  EPA  notified 
the  Governor  of  California,  pursuoit  to 
section  110(aH2HH)  of  the  pie-amended 
Act,  that  the  above  district's  portions  of 
the  California  SIP  were  inadequate  to 
attain  and  maintain  the  ozone  standard 
and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15, 1990,  the  Qean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549, 104  Stet 
2399,  codified  at  42  U.S.C.  7401-7671q. 

On  November  12, 1993,  BAAQMD 
submitted  a  request  for  reidesignation  to 
attainment  of  the  ozone  standard. 
SubsequenUy,  EPA  evaluated  and 
approved  BAAQMD's  request  and  the 
San  Francisco  Bay  Area  was  reclassified 
as  an  attainment  area.' 

The  State  of  California  submitted 
many  rules  far  incmporation  into  its  SIP 
on  July  23, 1996,  including  the  rule 
being  acted  on  in  this  document  This 
document  addresses  EPA's  proposed 
action  ficv  Bay  Area  Air  Quality 
Management  District  Rule  8-3, 
Architectural  Coatings.  The  Bay  Area 
Air  Quality  Management  District 
adopted  Rule  8-3  on  December  20, 
1995.  This  submitted  rule  was  found  to 
be  complete  cm  October  30. 1996 
pursuant  to  EPA's  completeness  critoia 
that  are  set  forth  in  40  CFR  part  51. 
appendix  V^  and  is  being  pn^raaed  for 
apnoval  into  the  SO*. 

The  Bay  Area  Air  Quality 
Management  District  Rule  8-3  omtrols 
volatile  oiganic  compound  (VOC) 
emissions  from  architectural  coatings. 
VOCs  contribute  to  the  production  of 


ground-level  ozone  and  smog.  This  rule 
was  originally  adopted  as  part  of  die 
district's  eSoita  to  achieve  the  National 
Ambient  Air  QuaUty  Standard  (NAAQS) 
far  ozone  and  in  response  to  EPA's  SIP- 
Call  and  the  section  110(aK2KA)  CAA 
requirement  The  following  is  EPA's 
evaluation  and  proposed  action  for  this 
rule. 

DL  EPA  EvalmiaB  m 


•  Ite  S«i  FiMcbco  Bqr  Aim  WM  radHignatMl  to 
tfiwmwn  aod  wm  rlmMtd  by  op— Boa  of  tow 

pUtMMBt  to  SwtioM  lO^d)  UpiMI  dM  <fate  of 

anactmoit  of  tha  CAA.  Sm  BO  FR  98  PM^  22. 
19SS).  The  EPA  u  ptopoiiiV  to  iwM^M*  tfaa  Sw 
FiMdMxt  Bay  Aim  faMfc  to  BOMtiainMat  far  ozoM 
baaad  on  a  Biiabw  of  violaliaM  of  tha  Natiooal 
Aibiat  Ak  QmUty  Stmimdt  (WAAQS). 

"**  •■'-f   "^ i|itiliii       -U_l__ 

MnMty  IS.  ISSa  (5S  FK  SSSe)  awl.  pwMMt  to 
MctkMi  lloOOdNA)  oflka  CAA.  rwiaad  tha  critaria 
OB  AHguai  2S.  l«n  (SS  FR  SZaiS). 


In  detmnining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requiremento  of 
the  CAA  and  EPA  r^ulations,  as  found 
in  section  110  of  the  CAA  and  40  CFR 
part  51  (Requiremento  for  Prepaiatioa, 
Adoption,  and  Submittal  of 
Implementation  Plans). 

In  addition,  this  rule  was  evaluated 
against  the  SIP  enftwceability  guidelines 
foimd  in  "Issues  Relating  to  VOC 
Regulation  Cutpointo,  Deficiencies,  and 
Deviations — Clarification  to  Appendix  D 
of  November  24, 1987  Federal  Kagtalar" 
(EPA's  "Blue  Book")  and  the  EPA 
Region  K — California  Air  Resources 
Board  document  entitled  "Guidance 
Dociunent  for  Correcting  VOC  Rule 
Deficiencies"  (April  1991).  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  mninhitp 
the  SIP. 

On  January  24, 1985,  EPA  ^proved 
into  the  SIP  a  version  of  Rule  8-3, 
Architectural  Coatings  that  had  been 
adopted  by  the  BAAC^k4D  cm  May  18. 
1983.  The  BAAC^}  Rule  8-3 
submitted  on  July  23, 1996  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  Section  8-3-112,  8-3-227,  8-3- 
305. 8-3-402,  and  8-3-403  remove  tha 
small  business  exemption,  definitioa, 
and  all  refaieutes  to  it; 

•  Sections  8-3-212  and  8-3-213 
otmsolidato  the  industrial  maintenance 
finishes  (topcoato)  and  industrial 
awintanmoe  fwimers  definitions; 

•  Section  8-3-233  revises  the  varnish 
de&aition:  -^ 

•  Section  8-3-236  through  8-3-245 
define  volatile  organic  compounds 
(VOCs)  and  nine  subcategories  of 
industrial  maintenance  coatings; 

•  Section  8-3-304  changes  the 
effective  date  of  VOC  timits  from 
September  1. 1969  to  September  1. 

. 1987; 

•  Section  8-3-306  provides  that  the 
moat  restrictive  VOC  limit  shall  apply; 
and 

•  Section  8-3-403  removes  labeling 
requirementa  for  coatings  sut^ect  to 
interim  VOC  limits  which  have  now 
expired. 
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The  BAAQMD  •taff  report  for  Rule  B- 
3  atates  that  the  rule  amendments  will 
not  change  any  exiaUng  VOC  limits. 
EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is 
•nfofcsable  and  strengtheiu  the 
applicable  SIP.  Therefore.  Bay  Area  Air 
Quality  Management  District  Rule  fr-3. 
Architectural  Coatings  is  being 
proposed  for  approval  under  section 
1 10(kK3)  of  the  CAA  as  meeting  the 
requirements  of  section  1 10(a)  and 
pursuant  to  EPA's  authority  under 
ssction  301(a)  to  adopt  regulations 
BMSssaiy  to  further  air  quality  by 
stiengthening  the  SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  speciRc  technical,  economic, 
and  eavironmental  factors  and  in 
relatinn  to  relevant  statutory  and 
isgiilelnry  requirements. 

IV.  Adauaiatradve  RaquireoMiils 

A.  Executive  Order  12866 

The  (MBce  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O   12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
•asessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  signiflcant 
impact  on  a  substantial  number  of  small 
entitiaa.  Small  entities  include  small 
businesaea,  small  not-for-pront 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
301  of  the  Clean  Air  Act  do  not  create 
any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
rsaaonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  iu 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA 
427  U.S.  246.  255-66  (1976);  42  U.S.C 
7410(a)(2). 


C.  Unfunded  h4andates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  cosU  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  coat- 
effective  and  least  burdensome 
alternative  that  achievea  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  esUblish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  oe  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SI  00  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposea 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  govemmente.  or  to 
the  private  sector,  result  bom  this 
action. 

Uat  of  Subjects  ia  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requiremento.  Volatile  organic 
compound. 

Aalkortty:  42  U.S.C  7401-7«71q. 

Dated:  November  23. 1M7. 
Felicia  MarcM. 
Bagtoital  Administrator. 
(FR  Doc.  97-32043  Filed  l2-6-e7;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
Offloe  o(  Hewings  and  Appeals 

43  CFR  Part  4 

RIN10M^AA63 

Department  Hearings  and  Appeals 


AQENCY:  Office  of  Hearings  and  Appeals, 

Interior. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

linSMnfTT-  This  action  extends  the 
comment  period  an  additional  60  days 


on  the  Department  of  the  Interior's 
Office  of  Hearitigs  and  Appeals' 
proposal  to  amend  its  rules  to  provide 
that,  except  as  otherwise  provided  by 
law  or  other  regulation,  a  decision  will 
be  stayed,  if  it  is  appealed,  until  there 
is  a  dispositive  decision  on  the  appeal. 
DATES:  Comments  are  due  to  the  agency 
on  or  before  Febriiary  6, 1908. 
ADOmSSES:  Send  written  conunenta  to 
Director.  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  the 
Intmior,  4015  Wilson  Boulevard. 
Arlington,  VA  22203.  CommenU 
received  will  be  available  for  public 
inspection  during  regular  business 
hours  (9  a.^a.  to  5  p.m.)  in  the  Office  of 
the  Director,  Office  of  Hearings  and 
Appeals.  11th  Floor,  4015  Wilson 
Boulevard.  Arlington.  VA.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  in  advance  at  (703) 
235-3810  to  make  an  appointment. 
PDA  RmTHER  MRMMATION  CONTACT: 
Bruce  Harris.  Deputy  Chief 
Administrative  Judge.  Interior  Board  of 
Land  Appeals,  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  the 
Interior.  4015  Wilson  Boulevard. 
Arlington.  VA  22203.  Telephone:  (703) 
235-3750. 

SUPPt^MENTARY  MFONMATION:  On  August 
19,  1997.  the  Department  of  the  Interior 
proposed  to  amend  the  regulation 
contained  at  43  CFR  4.21  (August  28. 
1997.  62  FR  45606).  Comments  to  this 
proposed  rule  were  to  be  received  on  or 
before  September  29,  1997. 

On  October  3.  1997.  the  Department 
of  the  Interior  extended  the  comment 
period  an  additional  60  days  until 
December  2,  1997,  in  response  to 
lequesU  received  from  the  National 
Mining  Assoctation  and  the  Rocky 
Mountain  Oil  and  Gas  Association 
(RMOGA).  (62  FR  51822). 

The  Director  of  the  Office  of  Hearings 
and  Appeals  (OHA)  received  several 
letters  requesting  an  additional 
extension  of  the  comment  period 
beyond  December  2,  1997.  In  a  letter 
dated  November  21, 1997.  RMOGA 
requested  an  additional  45-day 
extension  of  the  comment  period,  to 
allow  for  receipt  of  data  requested  in  a 
Fpsedom  of  Information  Act  (FOIA) 
request,  and  full  analysis  of  the  data  and 
preparation  of  a  thoughtful  response  to 
the  proposed  change.  In  addition,  by 
letter  dated  November  19,  1997,  ARCO 
Permian,  a  member  of  RMOGA, 
requested  additional  time  to  respond 
after  review  of  the  response  to  the 
RMOGA's  FOIA  request.  By  letter  dated 
November  25,  1997.  the  Natural  Gas 
Supply  Association,  the  Mid-Continent 
Oil  and  Gas  Association,  the  Domestic 
Petroleum  Council,  the  National  Ocean 


Industries  Association,  the  Independent 
Petroleum  Association  of  America,  and 
the  American  Petroleum  Institute 
requested  a  60-day  extension  of  the 
comment  period  to  allow  time  for  a 
complete  and  extensive  analysis  of  the 
impact  of  adoption  of  this  proposal  on 
normal  and  plaimed  activities  by  the  oil 
and  gas  industry  onshore  and  of&hore, 
particularly  in  light  of  the  Biueau  of 
Land  Management's  (BLM's)  proposed 
rulemaking  published  in  the  Federal 
Kagister  on  October  17, 1996.  Finally, 
by  letter  dated  November  24, 1997, 
Senator  Frank  H.  Murkowski,  Senator 
Larry  E.  Craig,  and  Senator  Craig 
Thomas  of  the  United  States  Senate 
Committee  on  Energy  and  Natural 
Resources,  strongly  urged  the  Director  of 
OHA  to  extend  the  comment  period  for 
an  additional  60  days,  to  allow  the 
Committee  to  host  a  meeting  with 
constituenta  to  discuss  the  proposed 
change  to  43  CFR  4.21  and  the  material 
requested  by  RMOGA  under  the 
Freedom  of  Information  Act,  as  well  as 
BLM's  proposed  rule  to  modify  iu 
appeal  regiUation. 

The  OHA  has  determined  that  an 
extension  of  time  to  obtain  additional 
conunenta  on  the  proposed  rule  is 
warranted  and.  therefore,  the  requested 
extension  is  granted.  This  notice 
announces  that  60-day  extension  to  the 
comment  period. 

Dated:  December  2, 1997. 
Barry  E.  Hill, 
Dinctor. 
(FR  Doc.  97-31963  FUed  12-5-97;  8:45  am) 

COOC4M0-eK^ 


NATIONAL  AERONAUTICS  AND 
SPACE  AOMMSTRATION 

4t  CFR  Parte  1843  and  1862 

Equitable  Adjustmante  Under 
Contracte  for  ConJMruction, 
Ptamantllng.  Damollahlno.  or 
Wamovtng  hnprovamante 

AOCNCV:  Office  of  Procurement,  Contract 
Management  Division.  National 
Aeronautics  and  Space  Administration 
(NASA). 

ACTION:  Notice  of  proposed  rulemaking. 

SmailARY:  This  is  a  proposed  rule 
amending  the  NASA  Federal 
Acquisition  Regulation  Supplement 
(NF^)  to  set  forth  a  clause  that  may  be 
used  for  equitable  adjustments  under 
contracta  for  construction,  and 
dismantling,  demolishing,  or  removing 
improvemento  that  are  contemplated  to 
be  fixed-price  and  exceed  the  simplified 
acquisition  threshold. 


DATES:  Conunenta  must  be  received  on 
or  before  February  6, 1998. 

ADDRESSES:  Submit  conunenta  to  Mr. 
Joseph  Le  Cren.  NASA  Headquarters. 
Code  HK.  Washington,  EX:  20546. 

POR  RIRTHER  iNRMMATKM  CONTACT: 

Mr.  Joseph  Le  Cren,  Telephone:  (202) 
358-0444. 

SUPPLEMENTARY  »ffOIIMAT10M: 
Background 

Some  NASA  field  installations  have 
used  clauses  containing  ceilings  on 
indirect  costa  and  profit  as  a  means  for 
handling  equitable  adjustmenta  under 
construction  contracta.  Instead  of  each 
installation  using  ita  own  clause,  there 
is  a  consensus  that  it  would  be  in  both 
NASA's  and  the  contractors'  interesta  to 
have  a  standard  clause  to  establish 
greater  consistency  throughout  the 
agency.  The  proposed  clause  also  would 
reduce  the  administrative  burden 
associated  with  the  development  of  an 
equitable  adjustment  clause  on  an 
installation-by-installation  or  contract- 
by-contract  basis. 

Neither  the  use  of  the  proposed  clause 
nor  the  language  contained  in  it  would 
be  mandatory.  This  flexibility  is  being 
provided  so  that  the  clause  is  used  only 
when  it  is  considered  appropriate  and  to 
allow  for  differences,  sudi  as  in 
terminology,  that  exist  in  the 
construction  industry  in  difierent  parts 
of  the  United  States.  The  ceiling  indirect 
cost  and  profit  rates  contained  in  the 
clause,  although  not  mandatory,  are 
benchmarks  as  to  what  is  generally 
considered  reasonable.  The  rates  are 
considered  reasonable  based  on  NASA's 
experience  v«rith  equitable  adjustmenta 
for  construction.  In  addition,  the  ceiling 
rates  contained  in  the  proposed  clause 
are  the  same  as  those  that  have  been 
used  for  many  years  by  both  the  General 
Services  Administration  and  the 
Department  of  Veterans  Afhirs.  The 
rates  used  by  these  agencies  have 
significance  since  they  have  much  Iaig« 
construction  budgeta  than  NASA. 


Impact 

NASA  certifies  that  this  proposed 
regulation  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
FlexibUity  Act  (5  U.S.C  601  et  seq.). 
This  rule  does  not  impose  any  reporting 
or  record  keeping  requirementa  subject 
to  the  Paperwork  Reduction  Act 


List  of  Subjecto  in  48  CFR  Parts  1843 
and  1852 

Government  procurement 
Toaa  Luadtke. 

Deputy  Assoda^AdminiMtrator for 
Procurement 

Accordingly,  48  CFR  Parte  1843  and 
1852  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parte  1843  and  1852  continues  to  read 
as  follows: 

Aothority:  42  U.S.C  2473(cXl). 

PART  1843-CONTRACT 
MODIRCATIONS 

1843.206-70    [Amendedl 

2.  In  section  1843.205-70.  the 
designated  paragraphs  (a),  (b).  and  (c) 
are  redesignated  as  paragraphs  (aXl).  (2) 
and  (3).  and  a  new  paragraph  (b)  is 
added  to  reed  as  follows: 

1843.206-70    NASA  contract  ctausK 
• .      •        •        •        • 

(b)  the  contracting  officer  may  insot 
a  clause  substantially  as  stated  at 
1852.243-72,  Equitable  Adjustmenta.  in 
solicitations  and  contracts  for — 

(1)  Dismantiing,  demolishing,  ta 
removing  improvements;  or 

(2)  Construction,  when  the  contract 
amoum  is  expected  to  exceed  the 
simplified  acquisition  threshold  and  a 
fixed-price  contract  is  contemplated. 

PART  lasa-SOUCTTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1852.243-72    [Added] 

3.  Section  1852.243-72  is  added  td 
read  as  follows: 

18B2.243-72    EquRaMe  At^uelmanlB. 
As  prescribed  in  1843.205-70(b), 
insert  the  following  clause. 

EquHsblaAdiusmieiiU 

(a)  The  provisions  of  all  other  rlsiisBs 
contained  in  thi«  contract  which  provide  far 
an  equitable  adjustment,  including  those 
clauses  incorporated  by  reference  with  the 
exception  of  the  "Suspension  of  Work" 
clause  (FAR  52.242-14),  are  supplemented  aa 
follows: 

Upon  written  request,  the  Contractor  shall 
submit  a  proposal  for  review  by  the 
Gevermnent.  The  proposal  shall  be  submitted 
to  the  contracting  officer  within  the  Hma 
limit  indicated  in  the  request  or  any 
extension  thereto  subsequently  granted.  The- 
proposal  shall  provide  an  itemized 
breakdown  of  all  increases  and  decreases  in 
the  contract  for  the  Contractor  and  each 
subcontractor  in  at  least  the  following  detail: 
material  quantities  and  costs;  direct  labor 
hours  and  rates  for  each  trade:  the  associated 
nCA,  FUTA.  SUTA,  and  Workmen's 
Compensation  Insurance;  and  eqtiipment 
hours  and  rates. 
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(b)  The  owrhaw)  percmtag*  cited  below 
■hall  be  conaidered  to  include  all  indirect 
cost*  including,  but  not  limited  to.  field  and 
ofRce  •uperviaora  and  aMistants.  incidental 


\(tb  burdens,  nnall  tools,  and  general 
overhead  allocations.  "CommiMion"  is 
defined  as  profit  on  work  performed  by 
others.  The  percentages  for  overhead,  profit. 


and  commission  are  negotiable  according  to 
the  nature,  extent,  and  complexity  of  the 
work  involved,  but  in  no  case  shall  they 
exceed  the  following  ceilings: 


To  Contractor  on  work  perlormed  by  other  than  its  own  ksnmj^.^. 

To  first  tief  subcontractor  on  «w)#k  peftormed  by  its  subcontractors ••••••••■••• 

To  Contractor  araVor  aubcontractors  on  woik  partormed  with  Ihair  ann  torcaa 


(c)  Not  more  than  four  percentages  far 
overhead,  profit,  and  conunission  shall  be 
allowed  regardless  of  the  number  of 
subcontractor  tiers. 

|d)  The  Contractor  or  subcontractor  shall 
not  be  allowed  overhead  or  commission  on 
the  overhead,  profit,  and/or  commission 
received  by  iu  subcontractors. 

(e)  EquiUble  adjustmenU  for  dahlad  work 
shall  include  crediu,  limited  to  tlie  saow 
percentages  for  overhead,  profit,  and 
commission  in  paragraph  (b)  of  this  clause. 

(f)  On  proposals  covering  both  increases 
and  decreases  in  the  amount  of  the  contract, 
the  application  of  the  overhead,  profit,  and 
commission  shall  be  on  the  net  change  in 
direct  cosU  for  the  Contractor  or  the 
subcontractor  performing  the  work. 

(g)  After  receipt  of  the  Contractor's 
proposal,  the  contracting  officer  shall  act 
within  a  reasonable  period,  provided  that 
when  the  necessity  to  proceed  with  a  change 
does  not  permit  time  to  properly  check  the 
propoaal,  or  in  the  event  of  a  bilure  to  reach 
an  agreement  on  a  proposal,  the  contracting 
officer  may  order  the  Contractor  to  proceed 
on  tha  basis  of  the  price  being  determined  at 
the  earliest  practicabla  data,  in  such  a  case, 
the  price  shall  not  ba  more  than  the  increase 
or  less  than  the  Juuaaaa  |iroposad. 

(End  of  clause) 

(FR  Doc.  97-31935  Filed  12-5-97:  8:45  ami 

■UMQCOM  7tia-ai-M 


DEPARTMBfT  OF  TRANSPORTATION 


49CFRPart572 

(DocM  Na  NHT8A-f7-3144] 

MN21Z7-A074 

Side  Impact  Anttwopomorphto  Test 
Dummy 

ACTION:  Notice  of  propoaed  nilamaking. 


r:  This  notice  propoaes 
specifications  and  qualification 
lequiiementB  for  a  newly-developed 
anthropomorphic  test  dummy.  The 
dummy  would  be  used  in  compliance 
testing  under  an  earlier  companion 
proposal  to  amend  the  standard  on  head 
impact  protection.  The  earlier  proposal 
would  ucilitate  the  introduction  of 


Ovarttawl 
(parcani) 


10 


rfoai 
(percent) 


10 


Commis- 
sion 
(percant) 


10 
10 


dynamic  side  impact  protection  devices 
by  pennitting  vehicle  manufacturers  to 
comply  with  alternative  performance 
requirements.  To  demonstrate 
compliance  with  those  requirements, 
that  proposal  specifies  a  dynamic  crash 
test  which  uses  the  new  diunmy. 
DATES:  Comment  closing  date: 
Comments  on  this  notice  must  be 
received  by  NHTSA  no  later  than 
January  22  1998. 

AOOMCSSCt:  Any  comments  shoidd  refer 
to  the  docket  and  notice  number  of  this 
notice  and  be  submitted  (preferably  in 
10  copies)  to:  U.S.  Department  of 
Transportetion.  E)ocket  Management 
Room  Plr-40\.  400  Seventh  Street,  SW.. 
Washington,  DC  20590. 
FOR  FURTMEII  MFOMMTKM  CONTACT: 
The  follo%ring  persons  at  the  National 
Highway  Traffic  Safety  Administration. 
400  Seventii  Street.  SW..  Washington. 
DC  20590: 

For  non-legal  issues:  Stan  Backaitis, 
Office  of  Crashworthiness  Standards, 
NPS-11,  telephone  (202)  3e&-4912. 
bcsimile  (202)  366-4329,  electronic 
mail  "sbackaitis«nhtsa.dot.Bov". 

For  legal  issues:  Otto  Matneke,  Office 
of  the  Chief  Counsel,  NCC-20, 
telephone  (202)  366-5253,  facsimile 
(202)  366-3820,  electronic  mail 
"omatheke9nhtsa.dot.gov". 

aupnxMENTAirr  mfoimation: 

L  Back^rouiid 

This  proposal  supplements  an  earlier 
proposal  previously  published  in  the 
Federal  lagister  that  would  amend 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  201,  Head  bnpact 
Protection.  (62  FR  45202)  The  earlier 
companion  proposal  would  facilitate  the 
introduction  of  dynamic  side  impact 
protection  devices  by  permitting  vehicle 
manu&cturers  to  comply  with 
alternative  performance  requirements. 
To  demonstrate  compliance  with  those 
requirements,  that  proposal  sf)ecifies  a 
dynamic  crash  test.  In  the  test,  a  vehicle 
would  be  profMlled  sideways  at  a  speed 
of  29  km/h  (18  mph)  into  a  254  mm  (10 
inch)  rigid  pole.  An  anthropomorphic 
test  dummy  would  be  in  the  outboard 
front  seat  on  the  struck  side  of  the 


vehicle.  This  notice  proposes  the 
specifications  and  calibration 
requirements  for  that  test  dummy. 

The  dummy  proposed  in  this  notice  is 
based  on  two  existing  dununies,  the  part 
572,  subpart  F  anthropomorphic  test 
device  (Side  Impact  Dummy  or  SID)  that 
is  used  in  tasting  under  FMVSS  214, 
Side  Impact  Protection,  and  the  part 
572,  subpart  E  anthropomorphic  test 
device  (Hybrid  ID  or  HID)  that  is  used 
in  testing  imder  FMVSS  208.  Occupant 
Crash  Protection.  The  proposed  diunmy 
would  combine  the  head  and  neck  of 
the  Hybrid  III  (HIII)  with  the  torso  and 
extremities  of  the  Side  Impact  Chimmy 
(SID)  through  the  use  of  a  redesigned 
neck  bracket  The  agency  tentatively 
concludes  that  the  resulting  SID/Hm 
dummy  would  be  operational  and 
adequate  for  use  in  the  proposed  rule. 

n.  Agency  Propoaal 

The  specifications  for  the  proposed 
side  impact  dummy  would  consist  of  (1) 
a  drawing  package  containing  all  of  the 
technical  details  of  the  neck  bracket 
used  for  mating  the  SID  torso  with  the 
Hm  head  and  neck  assembly.  (2)  a  parts 
list,  and  (3)  a  SID/Hm  user  manual 
containing  instructions  for  inspection, 
assembly,  disassembly,  use,  and 
adjustments  of  diunmy  components. 
These  drawings  and  specifications 
would  ensure  that  the  diunmies  would 
be  the  same  in  their  construction.  The 
performance  calibration  tests  proposed 
in  this  NPRM  would  serve  to  assure  that 
the  SID/Hin  responses  are  within  the 
established  biomechanical  corridon  and 
further  assure  the  uniformity  of  dummy 
assembly,  structural  integrity,  and 
adequacy  of  instrumentation.  As  a 
result,  the  repeatability  of  the  dummy's 
performance  in  dynamic  testing  would 
be  ensured. 

The  dummy  would  be  instrumented 
with  an  accelerometer  amy  for 
measurement  of  accelerations  in  the 
head  during  impacts.  The  rule  would 
specify  the  manner  and  location  of 
installation  of  sensora  to  reduce 
variability  in  their  measurements  that 
might  otherwise  result  from  differences 
in  location  and  mounting. 


Drawings  and  specifications  for  the 
SID/Hm  are  available  for  examination  in 
the  NHTSA  Docket  Section.  Copies  of 
those  materials  and  the  user  manual 
may  also  be  obtained  frtrni  Reprographic 
Technologies.  9000  Virginia  Manor 
Road,  Beltsville.  Md.  20705,  tel.  (301) 
210-5600.  In  addition,  an  engineering 
drawing  for  the  neck  bracket  and  the 
neck  brackets  themselves  are  available 
on  a  short  term  loan  basis  from  the 
NHTSA  Vehicle  Research  and  Test 
Center.  East  Liberty.  Ohio  43319.  teL 
(937) 666-4511. 


A.  Description 

On  August  26, 1997,  NHTSA 
published  a  notice  of  proposed 
mlemaking  (62  FR  45202]  containing 
amendments  to  Standard  No.  201.  The 
proposed  amendments,  offered  in  an 
effort  to  provide  maximum  flexibility  to 
manufacturere  in  developing  dynamic 
head  protection  systems,  include  an 
optional  test  procedure  incorporating  a 
full  scale  side  impact  test  with  a  29  km/ 
h  (18  mph)  side  impact  into  a  254  mm 
(10  inch)  rigid  pole,  to  Uiis  test,  the 
subject  vehicle  would  be  propeUed  mto 
the  pole  so  that  the  pole  would  impact 
at  the  center  of  gravity  of  the  head  of  a 
seated  dummy  positioned  on  the 
designated  front  outboard  seating 
position  of  the  struck  side. 

Since  the  free  motion  headform 
(FMH)  used  to  Standard  201  testing 
cannot  be  used  for  evaluating  HlC  in 
such  an  impact  and  the  Hybrid  m  head 
and  neck  assembly  appears  to  be  the 
most  biofidehc  test  device  currenUy 
available  for  evaluating  head  injury  to 
side  impacts,  the  agency  is  proposing 
that  the  Hylwid  Ifi  head  and  neck  be 
used  with  the  existtog  SID  dummy  for 
this  test  The  Hybrid  ID  head  and  neck 
cuirentiy  provides  the  best  means  for 
evaluating  head  tojury  in  this  test  while 
the  use  of  the  SID  torso  affords  an 
opportunity  to  collect  meaningfid  data 
relattog  to  thoracic  tojuries. 

The  SID  (part  572;  subpart  F)  body 
and  lower  extremities  would  be 
combtoed  with  the  Hybrid  m  (part  572; 

subpart  E)  head  and  neck  assembly  to  ' 
form  a  new  dummy  test  device  called 
SnVHm  (part  572;  subpart  M).  TTie  SID/ 
Hm  at  170  lbs  is  approximately  1.2  lbs 
heavier  than  the  SID.  due  to  the 
tocremental  weight  tocrease  of  the 
Hybrid  m  neck  component  and  the  new 
neck  bracket.  However,  the  SID/Hm  is 
approximately  2.0  lb«  Ughter  than  the 
Hybrid  m  50th  percentile  dummy  (172 
lbs  ♦/-2.4  lbs).  Therefore,  the  weight  of 
the  SnVHm  dummy  would  be  within 
the  limits  of  the  existing  SID  and  Hybrid 
m  dununies.  The  new  neck  Iwacket  is 
designed  so  that  the  seating  height  of 
the  SID  and  the  SID/Hm  would  be 


nearly  identical.  To  accommodate  th» 
new  neck  bracket,  the  design  of  the 
existtog  upper  and  middle  shoulder 
foam  pads  were  revised  from  one  piece 
to  two  piece  right  and  left  mirror  image 
designs  without  altering  either  the 
paddtog's  peripheral  Ihape  and  its 
thickness  or  its  attachment  to  the  torso 
Relative  to  the  SID.  the  head  center  of 
gravity  (head  CO)  of  die  SID/Hm  is. 
however.  0.75  toch  higher  and  0.25  toch 
more  forward  when  the  Hybrid  ID  head/ 
neck  assembly  is  mounted  to  the  SID 
torso  ustog  the  new  neck  bracket  This 
change  also  more  correctly  reflects  the 
head  and  neck  orientation  of  a  seated 
occupant  As  discussed  to  the 
Prelimtoary  Regulatory  Evaluation 
(PRE)  for  the  earlier  companion 
proposal  to  amend  Standard  201.  agency 
test  data  established  that  tiiis  mtoor 
discrepancy  of  the  head  CG  location 
woidd  not  have  any  significant  effect  on 
the  HIC,  TTI  and  Pelvis-G  responses. 
Detailed  descriptions  of  the  SID/Hm 
dummy  test  device  are  given  to  the 
proposed  part  572.  subpart  M.  S572.110 
through  S572,116. 

B.  Biofidelity  of  the  SID/Hin  Dummy  in 
Lateral  Impact 

The  agency  has  tentatively  concluded 
that  Uie  Hybrid  m  head  and  neck  is  the 
most  biofidelic  configuration  now 
available  for  assesstog  tojuries  to  the 
head  and  neck  to  side  impacts.  That 
conclusion  was  based  on  testtog  of  the 
three  side  impact  dummies;  BioSid. ' 
EuroSid  and  SID.  The  testtog  was 
performed  to  1990  by  two  GM 
researchers  (Mertz  and  Irwin)  ustog  the 
latest  biofidelity  test  conditions  and 
requirements  agreed  to  by  Worktog 
Group  5  of  ISO/T22/SC12  at  that  time. 
A  total  of  4  sets  of  tests  were  performed. 
Because  BioSid  uses  the  Hybrid  ffl  head 
and  nedc  assembly,  the  test  data 
generated  to  verify  the  lateral  impact 
response  characteristics  of  the  BioSid 
head/neck  system  arerbelieved  l^ 
NHTSA  to  be  usefid  to  predicttog  the 
performance  of  the  SID^ffll  dummy. 
The  agency's  review  of  these  tests. 
Mdiich  is  discussed  to  greater  detail  to 
the  PRE  prepared  for  the  August  26, 
1997  NPRM  proposing  changes  to 
Standard  201,  todicates  that  the  Hybrid 
m  head-neck  assembly  has  sufficient 
biofidelity  for  assesstog  side  impact 
protection.  Using  theISO/SCl2/WG5 
methodology  and  biofidelity  rattog 
system  for  Uie  assessment  of  the  various 


body  segmente.  NHTSA  rates  the  SSD/ 
Hm  dummy  "Fair"  for  side  impact 
application  purposes,  to  comparison, 
the  BioSid  received  a  "Fair"  rating 
while  die  SID  and  die  EuroSid  wero 
both  deemed  to  be  "Marginal."  None  of 
die  dummies  evaluated  received  a  rating 
greater  dian  "Fair"— which  exceeds  thT 
1SO/SC12AVG5  recommended 
acceptable  level  for  a  dummy  test 
device.  Although  a  better  side  impact 
dummy  may  be  developed  to  die  future, 
based  on  the  above  analysis,  NHTSA 
tentatively  concludes  that  for  die 
immediate  future,  the  SID/Hm  is  a 
sufficient  and  an  acceptable  test  device 
to  evaluate  the  risk  of  tojuiy  to  the  head 
to  case  of  a  side  impact 

C.  Test  Results  of  the  StD/Hm  Dummy 

(1)  Repeatability  and  Reproducibility 

1  OStS 

to  1990.  NHTSA  issued  a  final  rule 
amendtog  FMVSS  No.  214  to  require 
full  scale  side  crash  tests  to  evaluate 
side  impact  protection  of  passenger 
vehicles.  The  rule  specified  the  use  of 
Jhe  SID  dummy  as  a  human  surrogate  to 
assess  die  risk  of  tojury  to  side  crashes. 
Two  alternative  dummy  development 
efforts,  the  EuroSid-l  and  the  BioSid. 
were  to  progress  at  diat  time.  The 
BioSid  uses  die  Hybrid  m  head/nedc 
system.  NHTSA  evaluated  die  BioSid  to 
1988  and  compared  its  perfonnance  to 
the  SID.  A  series  of  lateral  impact 
calibration  tests  were  performed  to  1990 
using  two  BioSid  dummies.  It  was 
concluded  that  the  calibration  responses 
of  the  BioSid  are  bodi  repeaUble  and 
reproducible  to  withto  the  response 
boundaries  generally  accepted  for 
anthropomorphic  test  dummies.  The 
results  of  the  lateral  head  drop  tes^pid 

thosetwo 


The  BioSid  dummy  was  devsloped  In  rasponM 
to  concerns  regarding  the  SID  and  Euix>Sid 
dummies.  It  %*as  dmreloped  by  a  Side  Impact 
Dunnqp  Task  Force  crMt«l  undsr  tha  ■poiiMirship 
of  tiM  Sociaty  of  Automotive  BngiMan  Human 
fsSsSSS."**  ^^^'^  Stwidard.  Commlte. 


l^eral  neck  pendulum  tests  of  di.^  ,„, 
BioSid  dummies  are  listed  in  Table  IV- 
8  of  the  PRE  prepared  for  the  August  26. 
1997  NPRM  propostog  amendments  to 
Standard  201.  The  agency  also 
conducted  two  additional  lateral  head 
drop  tests  and  five  neck  pendulum  tests 
ustog  the  head/neck  components  of  a 
diird  dummy.  The  test  results  also  are 
listed  to  Table  IV-8  of  the  PRE. 
Based  on  those  test  data,  the 
repeatability  of  the  dummy  head/neck 
certificati<m  response  was  found  to  be 
exceptionally  good.  The  coefficient  of 
variation  for  each  dummy  component  is 
extremely  small,  ranging  from  0.97 
percent  to  2.6  percent  The 
reproducibility  of  die  head/neck  system 
response  of  the  two  BioSid  dummies 
that  were  manufactured  by  one 
manufacturer  at  the  same  period  of  time 
is  also  excellent  because  the  coefficient 
of  variation  is  %vithto  the  5  percent 
norm.  When  die  test  data  of  the  third 
dummy  is  added  for  the  reproducibility 
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evaluation,  the  coefficient  of  variation  of 
the  neck  rotation  angle  In  lateral 
bending  motion  increases  to 
approximately  5.5  percent  which  is  just 
slightly  outside  the  range  of  the 
"excellent"  reproducibility  rating.  It  is 
within  the  "good"  reproducibility  rating 
that  is  generally  defined  by  a  coefficient 
of  variation  ranging  between  5  percent 
and  10  percent  Although  as  a  result  of 
the  additional  dummy  test  the 
deviations  of  the  head  acceleration  and 
the  neck  moment  responses  also 
increase,  they  are  still  within  the 
"excellent"  reproducibility  rating  range. 

(2)  Durability  TesU 

BMW  recently  conducted  a  series  of 
side-to-pole  impact  tests  to  assess  the 
effectiveness  of  its  inflaUble  tubular 
structure  (ITS)  system  in  side  impact 
protection.  On  April  19. 1996.  BMW 
submitted  its  confidential  test  data  to 
NHTSA  as  part  of  the  BMW  comments 
on  tka  ANPRM  aimouncing  the 

Itropoaad  amendments  to  Standard  201. 
61  FR  9136]  The  dummy  test  device 
used  in  the  BMW  ITS  evaluation  tesU  is 
a  SID  dummy  with  the  Hybrid  III  head/ 
neck  system  whose  seated  height  is 
approximately  0.75  inches  hi^ier  than 
that  of  the  SID.  However,  it  was  also 
noted  that  the  head  CC  of  the  BMW 
dummy  was  about  1.5  inches  higher 
than  that  of  the  SID  dummy. 

It  is  possible  that  a  taller  seated 
dummy,  particularly  whose  head  OC  is 
substantially  hi^er,  may  exhibit 
modified  head/ neck  kinematics  and/or 
dynamic  responses  in  a  lateral  impact, 
which  could  lead  to  the  design  of 
different  head  protection  systems.  The 
agency  tentatively  concludes  that  it  is 
reasonable  to  modify  the  existing  neck 
bracket  in  order  to  maintain  the 
dummy's  seated  height  within  the  range 
of  heights  of  50th  percentile  male 
dummies.  For  this  reason,  the  NHTSA 
modified  neck  bracket  provides  a  means 
to  approximate  the  original  SID  seated 
height  and  the  head/neck  posture  while 
ifiinimiring  the  increese  in  the  height  of 
the  head  CS  of  the  SID/Hin  dummy  by 
approximately  0.75  inch.  Inasmuch  as 
the  above  changes  minimize  the 
dimensional  and  mass  distribution 
deviations  from  the  currently  specified 
SID.  the  new  neck  bracket  is  included 
in  the  construction  of  the  SID/HID 
dummy. 

A  total  of  nine  sled  lateral  impact 
tests  were  conducted  by  NHTSA  to 
mass  the  durability  of  the  new  neck 
bracket  and  its  potential  effects  on 
dummy  responses.  The  sled  buck 
consisted  of  a  bench  seat  with  low 
friction  surfaces  and  two  rigid  loading 
plates  on  the  impacted  side  at  the  lateral 
end  of  the  seat.  The  lower  plate  was  up 


to  the  dummy's  shoulder  height  and 
was  covered  with  4  inch  thick  cushion 
(Ethafoam  LC  220).  The  non-padded 
upper  plate  was  at  the  head  height  level. 

In  each  test,  the  SID/HIII  was  seated 
on  the  bench  with  the  torso  in  an 
upright  position.  The  sled  buck  was 
oriented  at  a  right  angle  to  the  direction 
of  sled  travel  and  accelerated  to  a  speed 
of  18  mph.  The  direction  of  motion  of 
the  dummy  was  horizontal,  parallel  to 
the  seating  surface  and  perpendicular  to 
and  towanl  the  loading  plates.  The  test 
matrix  consisted  of  three  tests  each  for 
the  Part  572  Subpart  F  SID  dummy,  the 
SID  with  the  Hybrid  III  head/neck  using 
the  Subpart  F  neck  bracket,  and  the  SID/ 
HID  dummy  with  the  new  neck  bracket 

The  test  results,  contained  in  Table 
IV-10  of  the  PRE  prepared  for  the 
August  26.  1997  NPRM  proposing 
amendments  to  Standard  201.  indicate 
that  the  proposed  new  neck  bracket  is 
structurally  sufficient  and  durable  for 
the  intended  purpose.  There  was  no 
sign  of  bracket  damage  in  head  impacts 
producing  a  HIC  value  as  high  as 
approximately  5.000.  This  impact 
severity  is  beyond  the  norm  of  the  head- 
to-upper  interior  impact  test  responses. 
Most  important,  the  new  neck  bracket 
would  l^ing  the  head  height  down  to 
the  normal  range  of  tha  50th  percentile 
male  seated  dummy  and  does  not  have 
significant  effiBCts  on  the  HIC.  TTI  and 
pelvis-g  responses. 

D.  Propoaed  Calibration  Tests 

The  agency  propoaea  that  the 
following  calibration  test  specifications 
and  procedures,  which  make  uae  of  the 
existing  duaimy  test  fixtures  and 
equipment  be  adopted  for  the  SUVHIII: 

1.  Head  Drop  Test  Specifications 

The  heed  is  dropped  froas  200  mm 
onto  a  flat,  steel  plala  such  that  iU 
midsagittal  plane  makes  a  35  degree 
angle  %vith  respect  to  the  impact  surface 
and  its  anterior-posterior  axis  is 
horizontal.  When  the  dummy  head  is 
dropped  in  accordance  with  the  above 
test  procedure,  the  folfowing 
specifications  are  to  be  aiet: 

a.  The  resultant  acceleration  of  the 
center  of  gravity  of  the  head  shall  be 
between  120  and  150  G. 

b.  The  resultant  acceleration-time 
curve  shall  be  imimodal  such  that  no 
oscillation  after  the  main  acceleration 
peak  shall  exceed  15  percent  of  the  peak 
resultant  head  acceleration. 

c.  The  longitudinal  acceleration 
component  shall  not  exceed  15  G. 

2.  Neck  Pendulum  Teat  Specifications 

The  proposed  test  procedure  is 
similar  to  the  Hybrid  IU  neck  test, 
except  the  entire  head/neck  assembly  is 


rotated  90  degrees  when  attached  to  the 
neck  pendulum.  The  pendulum  is 
identical  to  that  used  in  the  Hybrid  m 
neck  calibration  tests  and  the  impact 
velocity  is  between  6.89  and  7.13  m/s. 
When  the  neck  is  tested  in  accordance 
with  the  proposed  test  procedure,  the 
follo«ving  specifications  are  to  be  met: 

a.  The  pendulum  deceleration  pulse  is 
to  be  characterized  in  terms  of  its 
change  (decrease)  in  velocity  as 
obtained  by  integrating  the  pendulum 
accelerometer  output 


Time(m4 


10 

20 

30 

40to70 


Panduhmt 
OaNa-V(nVa) 


1.96to2.S6. 
4.12  to  5.10. 
5.73  to  7.01. 
•.27  to  7.64. 


b.  The  m^yimiiiTi  rotation  of  the 
mids^ttal  plane  of  the  head  shall  be  64 
to  78  degrees  with  respect  to  the 
pendulum.  The  decaying  head  rotation 
vs.  time  curve  shall  cross  the  zero  angle 
between  50  to  70  ms  after  raarhing  its 
peak  value. 

c.  The  moment  about  the  xHuds  which 
lies  in  the  midsagittal  plane  of  the  head 
at  the  level  of  the  occipital  condyles 
shall  have  a  maximum  value  between  86 
and  108  Nm.  The  decaying  moment  vs. 
time  curve  shall  first  cross  zero  moment 
between  40  and  60  ms  after  reaching  its 
peak  value. 

The  following  formula  is  to  be  used  to 
cakulata  the  moment  about  the 
occipital  condyles  when  using  the  six- 
axis  neck  transducer. 
M=Mx40.01778  Fy 

Whoe  Mx  and  Fy  are  the  moment  and 
force  measured  by  the  transducer  and 
expressed  in  terras  of  Nm  and  N, 
respectively. 

d.  The  pi^iH iwiim  rotation  of  the  head 
with  respect  to  the  pendulum  shall 
occur  between  0  and  20  ms  after  peak 
moment. 

3.  Temperature  Sensitivity  and  Time 
Between  Tests 

The  calibration  test  specifications  for 
the  Hybrid  IU  head  and  neck 
components  apply.  The  lateral  bead 
drop  tests  would  be  conducted  at  18.9- 
25.6  degrees  C  at  a  relative  humidity 
from  10-70  percent  Hie  lateral  neck 
pendulum  tests  would  be  conducted  at 
20. 6-22. 2  degrees  C  at  a  relative 
humidity  from  10-70  percent. 

The  head  and  neck  components 
would  be  soaked  at  these  conditions  for 
at  least  four  hours  before  testing.  A 
waiting  period  of  two  hours  would  be 
required  between  two  consecutive  tests 
using  the  same  bead  component  A 
waiting  period  of  at  least  thirty  (30) 
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minutes  would  be  required  between 
successive  tests  on  the  same  neck. 

nL  Rulemaking  Analyses  and  Notkea 

A.  Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory  Polices 
and  Procedures 

This  notice  Mras  not  reviewed 
pursuant  to  E.0. 12866.  "Regulatory 
Planning  and  Review."  NHTSA  has 
considered  the  impacts  of  this 
rulemaking  action  and  determined  that 
it  is  not  significant  within  the  meaning 
of  the  Department  of  Transportation's 
regulatory  policies  and  procedures. 

The  proposed  amendments  would  not 
require  any  vehicle  design  changes  but 
would  instead  only  specify  the 
construction  of  a  new  neck  bracket  to 
join  existing  components  to  create  the 
test  dummies  used  to  evaluate  a 
vehicle's  compliance  with  Standard  No. 
201  under  one  of  three  test  options.  The 
agency  believes  that  the  cost  of  the  new 
neck  bracket  is  approximately  $200  to 
$300.  The  neck  bracket  is  the  only  new 
hardware  that  would  be  required  for 
those  already  employing  the  SID  and 
Hni  dummies  for  compliance  testing  to 
standards  other  than  Standard  201. 
Costs  associated  with  the  use  of  the 
proposed  SID/Hm  in  the  optional  side 
impact  test  proposed  in  the  August  26, 
1997  NPRM  are  estimated  to  be  $1,750 
for  calibration  tests  for  the  bead,  neck, 
lumbar  spine,  thorax  and  pelvis. 
Therefore,  the  impacts  of  Uie  proposed 
amendments  woiUd  be  so  mininul  that 
a  full  regulatory  evaluation  is  not 
required. 

The  agency  has  prepared  a 
Preliminary  Regulatory  Evaluation 
describing  the  econonUc  and  other 
efibcts  of  the  rulemaking  action 
proposing  amendments  to  Standard  No 
201  requiring  the  use  of  this  proposed 
test  dummy.  Summary  discussions  of 
many  of  those  effects  are  provided 
above.  For  persons  wishing  to  examine 
the  full  analysis,  a  copy  is  being  placed 
in  the  docket. 


B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(Public  Law  96-354)  requires  each 
agency  to  evaluate  the  potential  effects 
of  a  proposed  rule  on  small  businesses. 
Modifications  to  dummy  designs  affiact 
motor  vehicle  manufacturers,  few  of 
which  are  small  entities.  The  Small 
Business  Administration  (SBA)  has  set 
size  standards  for  determining  if  a 
business  within  a  specific  industrial 
classification  is  a  small  business.  The 
Standard  Industrial  Classification  code 
used  by  the  SBA  for  Motor  Vehicles  and 
Passenger  Car  Bodies  (3711)  defines  a 


small  manubcturer  as  one  having  1 ,000 
employees  or  less. 

Very  few  single  stage  manufacturers 
of  motor  vehicles  mthin  the  United 
States  have  1,000  or  fswer  employees. 
Those  that  do  are  not  likely  to  perform 
testing  that  would  require  use  of  the 
SID/Hm  test  device  and  would  be  much 
more  likely  to  contract  with  a  larger 
manufacturer  or  a  test  fiadlity  to  perform 
such  testing.  For  this  reason,  NHTSA 
believes  that  this  proposal  would  not 
ha\-e  a  significant  impact  on  any  small 
business. 


C.  PaperwoHc  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Public  Law  96- 
511).  there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 

D.  Natioruil  Environmental  Policy  Act 
NHTSA  has  also  analyzed  this 

proposed  rule  under  the  National 
Environmental  Policy  Act  and 
determined  that  it  would  not  have  a 
significant  impact  on  the  human 
enviroiunent 


E.  Executive  Order  12612  (Federalism) 
and  Unfunded  Mandates  Act 

NHTSA  has  analyzed  this  proposal  in 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612,  and 
has  determined  that  this  proposed  rule 
would  not  have  significant  federalism 
implications  to  warrant  the  preparatfon 
of  a  FedeiBlism  Assessment 
In  issuing  this  proposal  for 
specifications  to  create  a  new  test 
dummy  by  joining  components  of  two 
existing  dummies  with  a  new  neck 
bracket,  the  agency  notes,  for  the 
purposes  of  the  Unfunded  Mandates 
Act.  that  it  is  pursuing  the  least  cost 
alternative.  Also,  as  noted  above,  this 
test  device  wrill  be  used  if  a 
manufacturer  chooses  one  of  three 
options  to  test  for  compliance  with 
Standard  201.  As  the  selection  of  that 
option  would  not  be  required  by  this 
proposal  or  by  the  earlier  companion 
proposal,  and  as  this  rulemaking  does 
not  require  use  of  this  new  test  dtunmy, 
this  rulemaking  does  not  impose  new 
costs.  While  manufscturers  choosing  to 
test  for  compliance  under  the  optional 
tests  requiring  use  of  the  proposed  test 
dummy  would  incur  additional  costs, 
these  costs  would  be  negligible. 

F.  Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect  a 
State  may  not  adopt  or  maintatw  a  safety 
standard  applicable  to  the  same  aspect 


of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C  30161  sets 
forth  a  procedure  for  judicial  revi«w  at 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petitton  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court 


Submiasibn  of  Conunenls 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  IS 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
legaid  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 

Tments  in  a  concise  fashion, 
a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  infonnation  specified  in  the 
agency's  confidential  business 
information  regiilation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  posaible. 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket  NHTSA  will  continue  to 
file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  recmpt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
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nceiriog  the  commaaii,  ti 
MUMrvkor  will  return  the 


•upervkor 


te4«CFRPw«i72 

Motor  vehicle  aafety.  IncoqMntiM  by 


In  coBskleTation  of  the  foregoing,  it  ie 
propoeed  that  49  CFR  pert  572  be 
I  follows: 


1.  The  authority  citation  far  Pwt  S72 
r  Title  4«  would  contiMM  to  read  as 


ofTMe4«would( 
foUowt: 

jljliiillj   «•  U.S.C  322.  30111.  30115. 
3eiir,  m4  3ei««:  Jiliglioa  efeuiheflMy  K 

«tcnti.so. 

2.  A  Mw  Subpart  M.  coneieting  of 
•ections  572.110  thim^  572.114  would 
be  added  to  read  ae  foUowe: 


572.1M 

572.111 

Geearal  deacriptioe. 

572.112 

572.113 

htock  Mi—bly. 

572.114 

Thonx. 

572.115 

LiuBbw  spiM  Md  pelvta 

572.11* 

laatnuMirtMtiaa  Mid  tait 

coaditioei 


|87Z11« 

(a)  The  diewii^.  specificetiotte.  and 
BV»-tt»i  referred  to  in  this  subpart  that 
an  not  set  forth  in  full  are  heiefay 
incorporated  in  this  part  by  referenca. 
Theee  BMteriak  are  thereby  iMde  part  of 
this  subpart. 

(b)  Ttw  materials  Incorporatod  in  this 
part  by  feferance  are  available  for 
examination  in  the  general  referenca 
section  of  Docket  No.  88-07.  Dockat 
Sectfon.  National  Highway  Traffic 
Safety  Administration.  Room  5109.  400 
Seventh  Street.  SW.  Washington.  DC. 


fS72.111 

(a)  The  dummy  consists  of  component 
parts  and  component  assemblies 
defined  in  drawing  SA-SIDH3-M001. 
dated  4/19/1997.  which  are  deecribed  in 


approximately  200  diawiaagi  and 
specifications  that  are  sat  forth  in 
§§  572.32.  572.33  and  572.41(aK3).  (4). 
(5)  and  (6),  aad  in  tha  drawing  of  the 
Adaptor  Bracket  96-SIDH3-001. 

(1)  The  head  aaaeoiyy  consists  of  the 
MMmbly  apedfiad  in  aubpart  E 
($  572.32)  and  confonM  to  each  of  the 
drawings  subteadad  nadar  drawing 
7a051-6lX  lov.  C 

<2)  The  neck  aaaaaMy  cqmMs  of  the 
•saambly  specified  in  subpart  E 
($  572.33)  Md  umfanns  to  each  of  the 
dnwings  subtended  uwler  drawing 
M051-90rev.  A. 

(3)  The  Ihaaax  iiiitelily  ooMiata  of 
the  aasoMy  shown  as  nuiber  SB)  053 
Mid  coBfataw  to  each  applicaUa 
diawing  subteadad  by  naaber  SA-^SID 
MOaOrev.  A. 

(4)  The  luaabar  sptea  aawists  of  tha 
assembly  specified  in  siApert  B 

1%  572.9(a))  and  caaforma  to  drawing  SA 
150  M050  asid  drawings  subtoMied  by 
SA-SID  M050  rev.  A. 

(5)  The  abdomen  aad  pahris  conaiat  of 
Ike  Msembiy  specified  in  subpart  B 

($  572.9)  and  conform  to  the  diawings 
subtended  by  SA  ISO  MBM.  the 
drawings  subtended  by  SA  150  M060 
rev.  A  and  the  drawings  subtended  by 
SA-SID-097  sheet  1  rev.  H.  and  SA- 
SH>-e7  sheet  2  rev.  H. 

(6)  The  lower  Maim  conaiat  of  Ae 
assemblies  specified  in  subpert  B 
($572.10)  shown  as  SA  150  MOOO  and 
SA  150  MOOl  in  Figure  1  and  SA-SID- 
MOOO  and  SA-SID-MOOl  and  conform 
to  the  drawings  subtended  by  thoae 


(d)  Sign  convention  far  signal  outputs 
is  given  in  the  reference  documaat  SAE 
)1733  of  1994-12.  "Sign  Convention  for 
V^cle  Crash  Testi^".  SAE. 
WarresKlala.  Pa. 


(7)  The  neck  aKNinting  adaptor 
bracket  conforau  to  (hawing  96-SIDH3- 
001. 

(8)  Upper  aad  auddia  shouldar  foams 
conform  to  Rawing  M-SIDH3-006. 

(b)  The  itnictural  properties  of  the 
dununy  are  such  that  the  dtunmy 
conforms  to  the  specifications  of  this 
Subpart  in  every  respect  both  before  and 
alter  being  used  in  vehicle  tests 
specified  in  Standard  No.  201. 

(c)  Disassembly,  inspection  aad 
assembly  procedures,  external 
dimensions,  wei^t  aad  drawing  list  are 
set  tbith  in  the  SIDH3  User's  Manual, 
dated  May  1997. 


tff72.11S 

The  head  aasearirfy  consists  of  the 
head  (drawing  78051-61X.  rev.  C)  with 
the  neck  transducer  structural 
replacement  (drawing  780S1-303X.  rev. 
P)  and  three  (3)  accalarometers  that  are 
mounted  in  Luiifanaanrn  to  SS72.36(c). 

(a)  Test  Ptocediuiv.  (t)  Soak  tha  head 
aaanmhij  in  a  test  environanent  at  any 
taa^}ecature  batateea  10.9  to  25.0 
degrees  C  (06  to  7B  dagraas  F.)  aad  at 
a  lahtiw  humkiily  fram  10  paroeat  to 
70  paroeat  for  a  period  of  at  least  four 
(4)  hours  prior  to  ite  application  in  a 


(2)  dean  the  impact  surface  of  the 
head  skin  and  iaopact  plate  surface  with 
1.1,1  trichloroethaae  or  e^ivalaat  prior 
to  the  test 

(3)  SiMpend  the  head,  as  shown  in 
Figure  51.  so  that  the  midsagittal  plam 
makea  an  angle  of  35  •»■/  - 1  dagroas  with 
the  impact  surface  and  its  anterior- 
posterior  axis  is  horiaontal  >/  - 1  degree. 

(4)  Drop  the  head  firom  a  height  of  200 
+/-0.25  mm  (7.87  W-0.01  inches), 
meesused  horn  the  lowest  point  on  the 
head,  by  a  aaeaas  that  ensures  a  saMoth. 
clean  release  into  a  rigidly  supported 
ffat  horixontal  steel  plate,  which  is  50 
W  -  2  mm  thick  aad  610 -f  /  - 10  aun 
square.  The  plate  shall  have  a  dear,  dry 
surface  and  has  any  microfinish  of  8  to 
80  micToinch/inch  rms. 

(5)  Allow  at  least  two  (2)  houi* 
between  successive  teste  on  the  same 
head. 

(b)  Performance  CtUmtia.  (1)  When  the 
head  assembly  is  dropped  in  accordance 
with  S572.112(a),  the  measured  peak 
resultant  acceleration  shall  be  between 
120  and  150  G's. 

(2)  The  resultant  acceleration-tiaie 
ciirve  shall  be  unimodal  to  the  extent 
that  oscillations  occiuring  after  the  main 
acceleration  pulse  shall  not  exceed  15 
percent  (zero  to  peak)  of  the  main  pulse. 
The  longitudinal  acceleration  vector 
shall  not  exceed  15  G's. 


Figure  51 

HEAD  DROP  TEST 
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STRUCTURAL  REPLACEMENT 


ANTERIOR-POSTERKMR  AXIS 
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The  head/neck  MMmbiy  (consisting 
of  the  parts  78051-61X,  rav.  C;  -84;  -90, 
rav.  A;  -94;  -98:  -104.  revision  F:  -303, 
rev.  E:  -305:  -306:  -307.  rev.  X)  which 
has  a  six  axis  neck  transducer  (drawing 
C-1709.  revision  D)  installed  in 
conformance  with  S572.36(d). 

(a)  Tett  Procedure.  (1)  Soak  the  head 
and  neck  assembly  in  a  test 
environment  at  any  temperature 
between  20.6  to  22.2  degrees  C  (69  to 
72  degrees  F.)  and  at  a  relative  humidity 
from  10  percent  to  70  percent  for  a 
period  of  at  least  four  (4)  hours  prior  to 
its  application  in  a  test 

(2)  Torque  the  (amnut  (78051-64)  on 
the  neck  cable  (78051-301,  rev.  E)  to 
1.35W-0.27  Nm  (1.0  W-0.2  ft-Ib) 
before  each  test. 

(3)  Using  neck  brackeU  78051-303 
and  -  307,  mount  the  head/neck 
assembly  to  the  part  572  pendulum  test 
fixture  (see  S572.33,  Figure  22)  so  that 
the  midsagittal  plane  of  the  head  is 
vertical  and  perpendicular  to  the  plane 
of  motion  of  the  pendulum's 
longitudinal  centerline  (see  S572.33, 
Figure  20,  except  that  the  direction  of 
the  head/neck  assembly  is  rotated 
around  the  superior-inforior  axis  by  an 
angle  of  90  degrees).  Install  suitable 
transducers  or  other  devices  necessary 
for  measuring  the  "D"  plane  (horizontal 
sur&ce  at  the  base  of  the  skull)  rotation 


with  reaped  to  the  pendulum's 
longitudinal  centerline.  The  rotation  can 
be  measured  by  placing  a  transducer  at 
the  occipital  condylaa  and  another  at 
the  intersection  of  the  centerline  of  the 
neck  and  the  line  extending  from  the 
base  of  the  neck  as  shown  in  Figure  52. 

(4)  Allow  the  neck  to  flex  without  the 
heed  or  neck  contacting  any  object. 

(5)  Release  the  pendulum  and  allow  it 
to  hll  freely  from  a  height  to  achieve  an 
impact  velocity  of  6.89  to  7.13  m/s  (22.6 
to  23.4  ft/sec)  measured  at  the  center  of 
the  penduliun  accelerometer. 

(e)  Time  zero  is  defined  as  the  time 
of  initial  contact  between  the  Striker 
plate  and  the  pendulum  dacakratioo 
medium. 

(7)  Allow  a  period  of  at  least  thirty 
(30)  minutes  between  successive  tests 
on  the  same  neck  assembly. 

(b)  Performance  Criteria.  (1)  The 
pendulum  deceleration  pulse  is  to  be 
characterixed  in  terms  of  decrease  in 
velocity  as  obtained  by  integrating  the 
pendulum  acceleration  output 


T)me(ms) 


10 

20 

30 

40to70 


Panduhjni 
DeNa-V(nVs) 


1Jeio2.56. 
4.12  to  5.10. 
S.73  to  7.01. 
6.27  to  7.64. 


(2)  The  maximum  rotation  of  the 
midsagittal  plane  of  the  head  shall  be  64 
to  78  degrees  with  respect  to  the 
pendulum's  longitudinal  centerline.  The 
decaying  head  rotation  vs.  time  curve 
shall  cross  the  zero  angle  between  50  to 
70  nu  after  reaching  its  peak  value. 

(3)  The  moment  about  the  x-axis 
which  coincides  with  the  midsagittal 
plane  of  the  head  at  the  level  of  the 
occipital  condyles  shall  have  a 
maximum  value  between  88  and  108 
Nm.  The  decaying  moment  vs.  time 
curve  shall  first  cross  zero  moment 
between  40  and  60  ms  after  reaching  its 
peak  value.  The  following  fotmula  is  to 
be  used  to  calculate  the  moment  about 
the  occipital  condyles  when  using  the 
six-axis  neck  tranMhicer 

M>Mx-M).01778  Fy 

Where  Mx  and  Fy  are  the  moment  and 
force  measured  by  the  transducer  and 
expressed  in  terms  of  Nm  and  N, 
respectively. 

(4)  The  maximum  rotation  of  the  head 
with  respect  to  the  pendulum's 
longitudinal  centerline  shall  occur 
betuveen  0  and  20  ms  after  peak 
moment 
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Figure  52 
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1171.114   Therax. 

The  •pecificatioiu  and  teat  procedure 
for  the  thorax  are  identical  to  thoee  aet 
forth  in  $572.42. 


IS7S.118 

The  specifications  and  test  procedure 
for  the  liunber  spine  and  pelvis  are 
identical  to  those  set  forth  in  $  572.43. 

1572.116    InetrumantaUen  and  leel 


(a)  The  test  probe  for  lateral  thoracic 
and  pelvis  impact  tests  are  the  same  ■• 
those  specified  in  S5 72.44(a). 

(b)  Accelerometer  mounting  in  thorax 
is  the  same  as  specified  in  S572.44(b). 

(c)  Accelerometer  mounting  in  pelvis 
is  the  same  as  specified  in  S572.44(c). 


(d)  Head  Accelerometer  mounting  is 
the  same  as  specified  in  S572.36(c). 

(e)  Neck  transducer  mounting  is  the 
same  as  specified  in  S752.36(d). 

(f)  Instrumentation  and  sensors  used 
must  conform  to  the  Recommended 
Practice  SAE  }-2U  (Mar  1995)— 
Instrumentation  for  Impact  Test 

(g)  The  HHwrntings  for  the  spine,  rib 
and  pelvis  accelerometers  shall  have  no 
resonance  frequency  within  a  range  of  3 
times  the  frequency  range  of  the 
applicable  channel  class. 

(h)  Limb  joints  of  the  test  dummy  are 
set  at  the  force  between  1  to  2  g's.  which 
Just  supports  the  limb's  weight  when 
the  llmhs  are  extended  horizontally 
forward.  The  force  required  to  move  a 
limb  segment  does  not  exceed  2  g's 


throughout  the  range  of  the  limb 
motion. 

(i)  Performance  tests  are  conducted  at 
any  tempoatiue  &t>m  20.6  to  22.2 
degrees  C  (69  to  72  degrees  F.)  and  at 
any  relative  humidity  from  10  percent  to 
70  percent  after  exposure  of  the  dummy 
to  mose  conditions  for  a  period  of  at 
least  four  (4)  hours. 

(j)  For  the  performance  of  tests 
specified  in  S572.42  and  S572.43,  the 
dummy  is  positioned  the  same  as 
specified  in  S572.44(h). 

Issued  on  November  26. 1997. 
L.  Koesrt  Soelton, 
Aswodate  Adminutratorfor  Saftiy 
Pwfomtance  Standardt. 

IFR  Doc.  97-31611  Filed  12-5-97;  6:45  am] 
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This  section  o(  the  FEDERAL  REGISTER 
contains  documents  other  than  njiesor 
propoeed  nites  that  are  applicable  to  ttw 
putiiic  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  o(  organization  and  functions  are 
examples  of  documents  appearing  in  ttw 


DEPARTMENT  OF  AGRICULTURE 

oUDintniQfl  lOr  UMd  imvmwj 
CwiMMnt  RM)uest 

December  5, 1997. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirementls)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Ck)mments  regarding  (a) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Desk  Officer  for 
Agricultiue,  Office  of  Information  and 
Rcq^atory  AfEairs,  Office  of 
Msuiagement  and  Budget  (OMB), 
Washington,  D.C.  20503  and  to 
Department  Clearance  Office,  USDA, 
OaO.  Mail  Stop  7602,  Washington.  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submis8ion(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currentiy  valid  OMB  control 
niunber  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  iiiformation  unless  it 


displays  a  currentiy  valid  OMB  control 
number. 

•  Natural  Keeourcee  ConsenratioB 
Service 

Title:  Application  for  Payment 

OMB  Control  Number:  0578-0018. 

Summary  trf  Collection:  Respondents 
submit  an  application  for  payment 
when  a  conservation  practice  as 
prescribed  by  their  contract  is 
completed. 

Need  And  Use  Of  The  Information: 
The  information  is  used  to  provide  cost- 
share  peyments  to  program  participants. 

Description  of  Respondents:  Farms; 
Individuals  or  households. 

Number  of  Respondents:  21,500. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  8,062. 

Emergency  Processing  of  This 
Submission  Has  Been  Requested  by 
December  17, 1997. 

•  Agricnltural  Markeluig  Service 

Title:  Reporting  and  Recordkeeping 
Requirements  under  Regulations  (Other 
than  Rules  of  Practice)  under  the 
Perishable  Agricultural  Commodities 
Act,  1930. 

OMB  Control  Number:  0581-0031. 

Summary  Of  Collection:  The 
Perishable  Agricultural  Commodities 
Act  establishes  a  code  of  fair  trading 
practices  covering  the  marketing  of  fresh 
and  frozen  fruits  and  vegetables.  It 
protects  growers,  shippers,  and 
distributors  by  prohibiting  unfair 
practices. 

Need  And  Use  Of  The  Information: 
The  Perishable  Agricultural 
Commodities  Act  requires  nearly  all 
commission  merchants,  dealers,  and 
brokers  buying  or  selling  fruits  and/or 
vegetables  in  interstate  or  foreign 
commerce  to  be  licensed.  The 
information  collected  is  used  to 
administer  licensing  provisions  under 
the  Act. 

Description  Of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  Farms. 

Number  Of  Respondents:  25,550. 

Frequency  Of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Aimually. 

Total  Burden  Hours:  118,806. 

•  Food  and  Consumer  Service 

Title:  Food  Distribution  Forms. 
OMB  Control  Number:  0584-0293. 
Summary  of  Collection:  Information 
collected  includes  agreements  and 


contracts  with  recipient  agencies  and 
storage  facilities,  inventory  reports  and 
audits. 

Need -and  Use  of  the  Information:  The 
information  is  used  to  ensure  the 
efficient  and  effective  administration  of 
Food  Distribution  Programs  at  Federal, 
State,  and  local  levels. 

Description  of  Respondents:  State. 
Local  or  Tribal  Government;  Individiials 
or  households;  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  Government 

Number  of  Resportdents:  396.893. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Monthly;  Quarteriy;  Semi-annuaUy; 
Annually. 

Total  Burden  Hours:  1,157,508. 


•  Food  and 


Service 


"ntle:  Annual  Report  NET  Program.  7 
CFR  Part  3016.40. 

OMB  Control  Number:  0584-0062. 

Summary  of  Collection:  State  agencies 
submit  an  annual  performance  report  of 
the  Nutrition  and  Education  Training 
Program. 

Afeed  and  Use  of  the  Information:  The 
information  is  used  to  monitor 
accomplishments. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government 

Number  of  Respondents:  56. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Annually. 

Total  Burden  Hours:  896. 

•  Agriciiltural  Markedng  Service 

Title:  i^resh  Bartiett  Pears  Grown  in 
Oregon  and  Washington,  M.O.  931. 

OMB  Control  Number:  0581-0092. 

Summary  of  Collection:  Information  is 
collected  from  handlers  and  growers  for 
appointing  committee  members, 
conducting  referendums,  and  reporting 
on  shipments  and  disposition  of 
product 

Need  and  Use  of  the  Information:  The 
information  is  used  to  administer 
MariiLeting  Order  931. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  1,565. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Weeldy;  Biennially;  Semi-Monthly. 

Total  Burden  Hours:  1,176. 

•  Agricultural  Maiicetiiig  Service 

"ntle:  Apricots  Growm  in  Designated 
Counties  in  Washington,  M.O.  No.  922. 
OMB  Control  Numba^  0581-0095. 


64S56 


Fedaral  Ragtoter  /  Vol.  62,  No.  235  /  Monday,  December  8,  1997  /  Notices 


Summary  of  Collection:  Information  is 
collected  from  respondents  for 
appointing  committee  members, 
conducting  referendums,  and  requesting 
waivers  for  inspection. 

Need  and  Use  of  the  Infonnation:  The 
information  is  used  to  administer 
Marketing  Order  922. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  430. 

Frequency  of  Responsm: 
Recordkeeping;  Reporting:  On  occasion: 
Biennially. 

Total  Burden  Hours:  39. 


IHalckar. 

Departmantal  Ciaamnc*  Officm: 

|FR  Doc.  97-32032  Filwl  12-5-97;  8:45  an] 

aajjNe  0008  sti»«t-« 


DEPARTMENT  OF  AQraCULTURE 
Food  WW ' 


I  PrOQfSRI!  MBXiflNJni 
AHOiinenia  ror  msuumm,  nsnwi,  uuani, 
and  ttw  Vlf||in  lelende 

AQMCV:  Food  and  Consumer  Sarvice, 

USDA. 

ACflON:  Ganaral  nodca. 


By  this  notice,  the 
Department  of  Agriculture  is  updating 
for  Fiscal  Year  1908  the  maximum  food 
stamp  aifotments  for  participating 
households  in  Alaska,  Hawaii,  Guam, 
and  tiie  Virgin  Islands.  These  annual 
adfustments.  required  by  law.  take  into 
account  changes  in  the  cost  of  food  and 
statutory  adjustments  since  the  amounts 
were  last  calculated. 
WtCIIVf  DATE:  This  notice  is  ^ffiective 
December  8. 1997. 
ran  FURTHCfl  MTOMMTION  CONTACT: 
Margaret  Worts  Batko.  Assistant  Branch 
Chief,  Certification  Policy  Branch. 
Program  Development  Division.  Food 
and  Consumer  Service.  U.S.  Department 
of  Agriculture.  3101  Park  Center  Drive. 
Alexandria.  VA  22302.  or  telephone  at 
(703)  305-2516.  The  e-mail  address  is 
Margaret_Batko«FCS.USDA.GOV. 


ARY 

fanplementatiaa 

As  required  by  Section  3(o)  of  the 
Pood  Stamp  Act  of  1977  (the  Act).  7 
U.S.C.  2012  (o).  State  agencies  should 
have  implemented  this  action  on 
October  1. 1997.  baaed  on  advance 
notice  of  the  new  amounts.  As  required 
by  regulations  published  at  47  FR  46485 
(October  19. 1982).  annual  statutory 
adjiutments  to  the  maximum  allotment 
levels  and  income  eligibility  standards 


are  issued  by  General  Notices  published 
in  the  Federal  Register  and  not  through 
rulemaldng  proceedings. 

Executive  Order  12866 

This  notice  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Oomastic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  Final  rule  and 
related  notice  to  7  CFR  part  3015. 
subpart  V  (48  FR  29916.  June  24. 1983). 
this  program  is  excluded  from  the  scope 
of  Executive  Order  No.  1 2372  which 
requires  inteigovwnmental  consultation 
with  State  and  local  ofllcials. 

Regulatory  Flexibility  Act 

The  Under  Secretary  for  Pood. 
Nutrition,  and  Consumer  Services  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  and  will 
not  have  an  impact  on  a  substantial 
number  of  small  entities.  The  action 
will  increaae  the  amount  of  money 
spent  on  food  through  increases  in  food 
stamp  benefits.  However,  this  money 
will  be  distributed  among  all  eligible 
food  stamp  vendors,  so  the  effact  on  any 
one  vendor  will  not  be  significant. 

Paperwork  Reduction  Act 

This  action  doea  not  contain  reporting 
or  record  keeping  requirements  subject 
to  review  by  OKffl  pursuant  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995, 44  U.S.C.  3507. 

Unfunded  Mondote  Refoan  Act  of  1995 
(UMRA) 

Title  II  of  UMRA  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatCMy 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
Under  Section  202  of  the  UMRA.  PCS 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
reault  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
mora  in  any  one  jrear.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  PCS 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  mora  cost- 
eSisctive  or  least  burdensome  alternative 
that  achieves  the  ob)ectives  of  the  rule. 

This  notice  contains  no  Federal 
mandates  (under  the  regulatory 


provisions  of  Title  n  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  $100  million  or 
mora  in  any  one  year.  Thus  today's  rule 
is  not  subject  to  the  requirements  of 
Sections  202  and  205  of  the  UMRA. 

Backgrooad 

Thrifty  Food  Plan  (TFP)  €uid  Allotments 

As  provided  for  in  Section  3(o)  of  the 
Act.  the  TFP  is  a  plan  for  the 
consumption  of  foods  of  different  types 
(food  groups)  that  families  might  use  to 
provide  nutritious  meals  and  snacks  for 
ramily  memben.  The  plan  provides  for 
a  diet  required  to  feed  a  £unily  of  four 
persons  consisting  of  a  man  and  woman 
aged  20  to  50.  a  child  6  to  8  and  a  child 
9  to  11.  The  coat  of  the  TFP  is  adjusted 
monthly  to  reflect  changes  in  the  costs 
of  the  food  groups. 

The  TFPs  for  Alaska  and  Hawaii  ara 
based  on  an  adjusted  average  for  the  six- 
month  period  that  ends  with  ]une  1997. 
Since  the  Bureau  of  Labor  Statistics  (the 
source  of  food  price  data)  no  fonger 
publishes  monthly  information  to 
compute  Alaska  and  Hawaii  TFPs,  the 
adjusted  average  provides  a  proxy  for 
actual  June  1997  TFP  costs.  The 
adjiuted  average  is  equal  to  January- 
)ime  1997  TFP  costs  for  Alaska  and 
Hawaii  increased  by  the  average 
percentage  difference  between  the  cost 
of  die  TIT  in  Alaska  and  Hawaii  in  June 
and  the  )anuary-)une  average  in  1986  (a 
1.53  percent  increase  ov«^  January-June 
costs  in  Alaaka  and  1.82  percent 
inoeese  in  Hawaii). 

For  the  period  January  through  June 
1997.  the  average  cost  of  the  TFP  was 
$502.90  in  Alaska,  and  $645.50  in 
Hawaii.  The  proxy  in  Alaska  for  actual 
June  1997  TFP  cosU  was  $510.59.  This 
proxy  is  multiplied  by  three  separate 
adjiutment  factors  to  create  three  TFPs 
for  Urban  Alaska.  Rural  I  Aiaska,  and 
Rural  n  Alaska.  The  proxy  in  Hawaii  for 
actual  June  1997  TFP  costs  was  $657.24. 
The  June  1997  cost  of  the  TFP  was 
$602.20  in  Guam  and  $525.30  in  the 
^irjjin  Ulands. 

The  maximum  food  stamp  allotment 
is  paid  to'households  that  have  no  net 
income.  For  households  with  some  type 
of  income,  their  allotments  are 
determined  by  reducing  the  mayimnm 
allotment  for  their  household  size  by  30 
percent  of  the  household's  net  income 
in  accordance  with  Section  8  (a)  of  the 
Act.  7  U.S.C  2017  (a).  To  obtain  the 
maximum  food  stamp  allotment  for  each 
household  size,  the  TFP  costs  are 
divided  by  four,  multiplied  by  the 
appropriate  household  size  and 
economy  of  scale  factor,  and  the  final 
reault  rounded  down  to  the  nearest 
dollar. 
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Pursuant  to  Section  3  (o)  (3)  of  the 
Act,  maximum  food  stamp  benefits  for 
Guam  and  the  Virgin  Islands  cannot 


exceed  those  in  the  50  States  and  the 
District  of  Columbia,  so  they  are  based 
upon  either  the  lower  of  their  respective 


TFPs  or  the  TFP  for  rural  n  Alaska. 


Maximum  Allotment  Amcxjnts^— October  1997,  as  Adjusted 

Household 

Size                     *; 

Uiban 

Rural  1 
Alaaka 

Rum  II 
Alaska 

Hawaii 

Guam^ 

Virgin 
Islands^ 

1  -. 

2 

3 ..„_ 

7  zzzzzzzzzzrzz'zzzzzz 

8 „ :. 

Each  AdditiooaJ  Memt>er  ..„ 

$154 
283 
405 
514 
611 
733 
810 
826 

♦116 

$196 

360 

516 

656 

779 

935 

1.033 

1.181 

♦148 

$239 

439 

628 

798 

948 

1.138 

1.257 

1.437 

♦180 

$197 

361 

517 

657 

780 

936 

1.035 

1.183 

♦148 

$180 
331 
474 
602 
715 
858 
948 
1.063 
♦135 

$157 
288 
413 
525 
623 
748 
827 
945 

♦118 

^Ac^usted  to  reflect  the  cost  of  kxxl  in  June,  adjusUneiits  tor  each  household  size,  economies  of  scale,  md  1.00  percent  of  the  TFP  and 
rounding. 

2  AdjiMted  to  reflect  changes  in  the  cost  of  food  in  the  48  States  and  O.C.  wMch  correlaie  with  price  changes  in  these  i 
menis  in  these  areas  cannot  exceed  those  in  Rural  II  Alaska. 


Maximum  aNot- 


Dated:  November  17. 1997. 
Yvatle  S.  Jacksoa, 

Administrator,  Food  and  Consumer  Services. 
(FR  Ooc.  97-31973  Filed  12-&-97:  8:45  am] 
BMJJNQ  OOOC  M1S-3S-U 

DEPARTMENT  OF  AGfUCULTURE 
Rwd  And  Consumer  Service 

RM0S84-AC57 

Food  Stamp  Program:  Maximum 
Allotmanta  for  the  48  States  and  ttw 
Oistrtct  of  Columbia,  and  Income 
Eligibility  Standards  for  the  48  States 
and  the  District  of  Columbia,  Alaska, 
Hawaii.  Guam,  and  the  Virgin  Islands 

AQENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  General  notice. 

StIMMARY:  The  purpose  of  this  notice  is 
to  update  for  Fiscal  Year  1998  the 
maximum  allotment  levels,  which  are 
the  basis  for  determining  the  amount  of 
food  stamps  which  participating 
households  receive  and  the  gross  and 
net  income  limits  for  food  stamp 
eligibility.  These  adjustments,  required 
by  law,  take  into  account  changes  in  the 
cost  of  living  and  statutory  adjustments 
since  the  amounts  were  last  calculated. 

DATES:  This  notice  is  effective  December 
8, 1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Margaret  Werts  Batko,  Assistant  Chief, 
Certification  Policy  Branch,  Program 
Development  Division,  Food  Stamp 
Program,  Food  and  Consumer  Service, 
USDA,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302,  (703)  305- 
2516.  The  e-mail  address  is 
Margaret_Batko©FCS.USDA.GOV. 


StJPPLEMENTARY  MF0RMAT10N: 

Implementation 

As  required  by  Section  3(o)  of  the 
Food  Stamp  Act  of  1977  (the  Act),  7 
U.S.C.  201 2(o),  State  agencies  should 
have  implemented  the  adjustments  to 
the  maximum  food  stamp  allotments 
reflected  in  this  notice  on  October  1, 
1997,  based  on  advance  notice  of  the 
new  amounts.  In  accordance  with 
regulations  published  at  47  FR  46485- 
46487  (October  19,  1982),  annual 
statutory  adjustments  to  the  minrinTiifn 
allotment  levels  and  income  eligibility 
standards  are  issued  by  general  notices 
published  in  the  Federal  Register  and 
not  through  rulemaking  proo9edings. 

Claaaification 

Executive  Order  12866 

This  notice  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

£xecutive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  related 
notice  to  7  CPR  part  3015,  subpart  V  (48 
FR  29116,  June  24, 1983),  this  program 
is  excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

The  Under  Secretary  for  Food, 
Nutrition  and  Consumer  Services  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  and  will 
not  have  an  impact  on  a  substantial 
niunber  of  small  entities.  The  action 


will  increase  the  amount  of  money 
spent  on  food  through  food  stamps. 
However,  this  money  will  be  distributed 
among  the  nation's  food  vendors,  so  the 
effect  on  any  one  vendor  will  not  be 
significant. 

Paperwork  Reduction  Act 

This  action  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  OMB  pursuant  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3507. 

Unfunded  Mandate  Reform  Act  of  1995 
(UMRA) 

Title  n  of  UMRA  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  r^ulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
Under  Section  202  of  the  UMRA,  PCS 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  Section 
205  of  the  UMRA  generally  requires  PCS 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  more  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

This  notice  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  se^or  of  $100  million  or 
more  in  any  one  year.  Thus  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 
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Rxx)  Stamp  PnoofUM— October  i. 

Income  Eligibility  Standard  1997-SEPTEMBeH  30.   1996-Con- 

The  eligibiUty  of  bouMholds  for  the  ^'""*^ 

Pood  Stamp  Program,  eotcept  thoM  In  ^         ^ 

which,  in  acconknce  with  Section  5(a)       HouaahoWitea     9^|„i     Alaifc* 

of  the  Act.  7  U.S.C  201 4(a),  all  memben     

ara  receiving  "benefits  under  a  State  4 ..^^....^         1.338       1.873 

program  Winded  under  part  A  of  title  IV      5 _». — ~.         1.986       1.888 

ofthe  Social  Security  Act  (1.  • l^      2.240 

supplemental  security  income  [SSI]  ; '•Jf      i^ 

benefits  under  title  XVI  of  the  Social  Eat^iait 

Security  Act  (),  or  aid  to  the  aged,  blind.        mMiiiiMi  *72T 

or  disabled  under  title  I.  X.  XIV.  or  XV 

of  the  Social  Security  Act.  ***",  is  rHoii  fHiiiMirjh 

determined  by  comparing  their  incomes  (188  Nfvaiil  of 

to  the  appropriate  income  eligibility  1  

standards  (limits).  Pursuant  to  Section        2 1.160 

5(cK2)  of  the  Act,  households  3 ^'ym 

containing  an  elderly  or  disabled  * i'SS 

member  are  required  to  have  qualifying      -  *~~        9^^ 

net  incomes,  while  householdis  which         j  '"^    ""'"~'"        7jfn 

do  not  contain  an  elderly  or  disabled  g  '..."....     '. Z        2,018 

member  must  have  qualifying  net  Each  add. 

incomes  and  qualifying  gross  incomes.  Man<>ai ♦206 

Households  in  which  all  members  are 
receiving  Social  Securify  Act  title  IV  Oroi 

benefits  or  SSI  are  "categorically  ^ 

eligible:"  under  7  CFR  273.2(jX2)  their  j]*!^ 

incomes  do  not  have  to  be  Ixilow  the  ,       ruwany  ^^ 

ux:ome  linuts.  2  1j46B 

As  provided  in  Section  5(c)(1)  of  the        3      """""""""         1J33 

Act.  tne  net  and  gross  income  limits  4  ™ ~^ 2.207 

applicable  to  food  stamp  eligibilify  are        5  „^ .,......,.        2.581 

derived  from  the  Pederal  income  8 2J66 

poverty  guidelines  established  under  7 3  J20 

Section  673(2)  of  the  Conununify  8 _~        3.708 

Services  Blocii  Grant  Act,  42  U.S.C  ^^^L*^ 

0902(2).  The  net  iiacome  limit  is  100  Mainbar ♦374 

percent  of  the  poverty  line.  The  groaa  '  mdudea  OtaWcl  of  ColunOta.  Quw«.  «« 

income  limit  is  130  percent  of  the  iw  Virgin  Wanda. 

poverty  line.  The  guideUnea  are  updated     _._j^  „     j -•_     r.  ...,       .  ^„  ,_     ^ 
Imnuaily  Based  on  that  update,  the^  ^*"^  ^°*^  '*»"  f^^^  °^  Altotment* 

Pood  Stamp  Program's  income  ^Aa  provided  for  in  Section  3(o)  of  the 

eligibilify  standards  are  updated  each  Act,  the  TPP  ia  a  plan  for  the 

October  1 .  Instructions  for  consumption  of  foods  of  difforent  types 

implementation  of  the  required  (food  groups)  that  a  household  might 

adjustments  for  October  1 .  1997.  were         use  to  provide  nutritious  meals  and 
issued  by  the  Depufy  Administrator  of        snacks  tot  household  members.  The 
the  Food  and  Consumer  Service,  Pood         plan  reflects  a  diet  required  to  feed  a 
Stamp  Program,  in  a  ]ufy  29, 1097,  lamily  of  four  persoos  consisting  of  a 

memorandum  to  all  State  Food  Stamp         man  and  a  woman  aged  20  to  50.  a  child 
Program  Diractota.  The  revised  income       6  to  8  and  a  child  0  to  11.  The  coat  of 
eUgibilify  itaodwds  fv  the  48  States  tlw  TPP  is  adfiiated  monthfy  to  reflect 

(including  the  DIatrict  of  Columbia.  changes  in  the  coats  of  the  food  groups. 

Guam  and  the  Virgin  Islands).  Alaska  The  TPP  is  abo  the  basis  for 

and  Hawaii  ara  aa  fellows:  eatablishing  food  stamp  allotments. 

"Allotment"  is  defined  in  Section  3(a) 
ofthe  Act  aa  "the  total  value  of  coupons 
a  household  is  authraized  to  receive 
during  each  month."  Food  stamp 
allotments  are  adjusted  periodioidly  to 
reflect  the  changes  in  food  cost  levels 
indicated  in  tiie  changing  amounts  of 
the  TPP.  Prior  to  the  amendment  of 
Section  3(o)  of  the  Act  by  Section '804 
of  Pub.  L.  104-103.  the  Personal 
RaapoBsibilify  sfKl  Woft  Opportunify 
ReconriHation  Act  of  1096.  allodnent 
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amounts  wera  established  on  each 
Octobar  1  at  103%  ofthe  coat  of  the  TPP 
in  the  previous  June.  Amended  Section 
3(0X4)  of  the  Act  now  provides  that  the 
TPP  will  be  adjusted  each  October  1  to 
reflect  the  exact  cost,  or  100%,  of  the 
TPP  for  the  previous  June,  rounding  the 
results  to  the  nearest  lower  dollar 
increment  for  each  household  size, 
except  that  on  October  1.1996,  the  TPP 
wras  not  to  have  been  reduced  below  tba 
amounts  in  eCbct  on  September  30, 
1096. 

To  obtain  (he  maximum  food  stamp 
allotment  for  each  household  size  for 
the  period  October  1, 1997,  to 
September  30, 1998,  )une  1997  TPP 
costs  fm  the  above  described  four- 
person  household  were  divided  by  four, 
multiplied  by  the  appropriate 
household  size  and  economy  of  scale 
factor,  in  accordance  with  Section 
3(oMl)  of  the  Act.  and  the  final  reauh 
was  rounded  down  to  the  nearest  dollar. 
The  mjyimnm  benefit,  or  allotment,  is 
paid  to  households  with  no  net  income. 
For  a  household  with  income,  the 
household's  allotment  i»  determined  by 
reducing  the  maximum  allotment  for  the 
household's  size  by  30  percent  of  the 
individual  household's  net  income  in 
accordance  with  Section  8(a)  of  the  Act, 
7  U.S.C  2017(a).  The  follo%ving  table 
show*  the  current  allotments  for  the  48 
Statea  and  the  District  of  Columbia. 

Food  Stamp  Program— October  1, 

1997-September  30.  1996 

pylaiifnum  Food  Stamp  ANotmenl^ 
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YvsMaS.] 

Adounistrator,  Food  and  CcMisuiner  SernoB. 
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ACTION:  Notice  of  finding  of  no 
significant  impact. 

summary:  Notice  is  hereby  given  diat 
the  Rural  IMlities  Service  (RUS), 
pursuant  to  the  National  Environmaatal 
Policy  Act  of  1969,  as  amended,  the 
Council  on  Environraeiital  Qualify 
RegulationB  (40  CFR  Parts  1500-1508), 
and  RUS  EnvironMantoi  PoUcies  awi 
Procedures  (7  CPR  Part  17M).  has  aaada 
a  Findii^  of  No  Sigaificaat  ianpact 
(FONSI)  with  raapect  to  a  prefect 
propoeed  by  KoiBak  Elactoic 
Associatiaa.  lac.  (KEAl  of  Kadiak. 
Alaaka.  The  propaaad  praiact  coaaists  of 
construct!^  a  5.0  to  7.5  a»ega%vatt  (MW) 
combustion  tuiiMne  cogeneaatioa  power 
plant,  a  substation,  a  fuel  stores  tank, 
and  an  approximatefy  four  mile-long  69 
kV  transmission  line.  The  purpose  of 
the  project  is  to  incraaaa  KEA's 
generation  capadfy  to  aieet  fiitura  . 
power  demand,  to  produce  steam  for  the 
U.S.  Coast  Guard  for  space  heating,  and 
to  increase  reliabilify  of  electric  power 
sovice  to  KEA  customers  including  the 
U.S.  Coast  Guard.  The  need  for  this 
project  was  established  in  KEA's  1994 
Power  Requirements  Study.  1994  Power 
Generation  Study,  and  1906  Power 
Generation  Stu<fy  Supplement. 

RUS  has  concluded  dMt  the  impacts 
from  the  proposed  proiect  would  not  be 
sigmficaat  aad  that  the  propoaad  action 
is  not  a  major  federal  action 
significandy  aSscting  the  qualify  of  the 
human  enviH>nBient  Therefbce,  the 
preparation  of  an  enviroiuBental  impact 
statement  is  not  necessary. 
POR  PURTWR  OffORMATNM  CONTACT: 
Nurul  Islam,  EnvinmaMntal  Protection 
Specialist.  Engineering  aad 
Environmental  S(^.  Rural  UtUities 
Service.  1400  ladependeace  Avenue. 
SW,  Stop  1571.  Washington,  DC  20250- 
1571.  telephone  (202)  720-1784,  e-mail: 
nislam0rus.u8da.gov. 
OUPWEMniTAWY  OlFOnMATION:  RUS.  in 
accordance  with  its  environmental 
policies  and  procedures,  required  that 
KEA  prepare  a  Borrower's 
Environmental  Report  (BER)  reflecting 
the  potential  impacts  of  the  proposcKl 
Cacilities.  The  BER,  which  includes 
input  from  federal,  state,  and  local 
agencies,  has  been  reviewed  and 
adopted  as  RUS's  Environmental 
Assessment  for  the  prefect  in 
accordance  with  7  CFR  1794.61.  RUS 
has  concluded  that  the  BER  represents 
an  accurate  assessment  of  the 
environmental  impacts  of  the  project 
Based  on  coordination  with  appropriate 
federal  and  state  agencies,  potential 
impacts  to  water  qualify,  air  qualify, 
wetlands,  tederally  listed  threatened  or 
endangered  species,  cuRural  resources, 
noise  levels,  and  visibilify  can  either  be 


avoided  through  project  finiiign  or 
mitigated  to  less  than  significant  levels. 
The  project  should  have  no  impact  on 
floodplains,  important  farmland,  prime 
forest  land,  or  formally  classified  areas 
and  would  be  consistent  with  the 
policies  of  the  Alaska  Ceaalal 
Management  Program. 

Alternatives  to  the  project  as 
proposed  woe  considered,  indwding 
alternative  power  generation  sites, 
ahemative  trancmiasion  line  routes, 
altoraative  fuel  delivery  aad  storage 
facilities,  various  aHenwtive  energy 
sources,  power  demand  and  load 
amnagameiit  alteraatives,  aad  the  no- 
action  ahemative.  RUS  has  ooaadered 
these  alteraatives  aad  has  eeadaded 
that  the  project,  as  proposed,  wiU  allow 
KEA  to  provide  adequate  and  reliable 
electric  aervioe  to  ita  custauMn  on 
Kadiak  Uaad.  iadadii^  (ka  U^  Coart 
Guard,  with  miairaam  advane  ia^iaclB. 

Copies  of  the  BER  and  FCN^I  are 
available  for  review  at  RUS  at  the 
aforewMntioaed  address  or  aray  be 
reviewed  at  or  obtained  frtm  tibe  offices 
of  KEA.  P.O.  Box  787,  Kodiak,  Alaska, 
99615,  Tdepbone  (907)  486-7700. 
Copies  are  also  available  for  pubKc 
review  at  the  Kodiak  Cify  Library  and 
the  U.S.  Coast  Guard  Integrated  Support 
Coouaand  Administration  Building, 
Second  Deck. 

Dated:  Daoamlbm  2. 1997. 

Deputy  AdmiMttmtor.  Program  Operatioma. 
(FR  Doc.  97-32030  Filed  12-5-97;  8:45  aai] 
aauNQ  ooec  ttn  is  p 


CircMlf 


•fKoraa; 

or  AftMOHfupinQ 


AOENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  dufy  administrative  review 
of  circular  welded  non-alloy  steel  pipe 
from  the  Republic  of  Korea. 


':  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  dufy  order  on 
circular  welded  non-alloy  steel  pipe 
from  the  Republic  of  Korea.  The  period 
of  review  is  November  1, 1995  through 
October  31, 1996.  This  review  coven 
imports  of  pipe  from  four  producers/ 
exporiera. 


We  have  preliminarily  found  that 
sales  of  su^ect  merchandise  have  been 
made  below  normal  value.  If  these 
preliminary  results  are  adopted  in  our 
final  results,  we  will  instruct  the 
Customs  Service  to  assess  antidtuBpii^ 
duties  based  on  the  difference  betm^an 
die  U.S.  price  and  nonaal  value. 

Interested  parties  are  invited  to 
comment  on  tliese  preiifflinary  results. 
We  will  issue  the  final  results  not  later 
diaa  120  days  from  dM  dateaf 
publication  of  this  notice. 
miCIIW.  OATC:  Deoeaaber  0. 1907. 
POW  FURTHEW  ■rOWMATPN  COWMCT: 
Cynthia  Thiruaulai,  Maiiaa  Wdk.  or 
Rosa  Jeong,  Import  Adaunistration, 
intranaticmal  Trade  Adauaiatealioa, 
U.S.  Department  of  Commerce,  14th 
Street  uid  Constitution  Avenue,  N.W., 
WaAii^ltoa,  D.C.  20230;  tali^>hoBe 
(202)  482-4087, 482-6300,  ( 
1278  veapactivaly. 

Unleas  otherwise  indicated,  aU 
citatioas  to  the  statute  aee  leiaiaaces  to 
the  provisicms  effective  jaaaary  1, 1095, 
the  efiiective  date  of  the  ameatkaente 
made  to  the  Tariff  Act  of  1930  (the  Act) 
l^  the  Uruguay  Round  Agreeaaeats  Act 
(URAA).  bi  addition,  unleas  otharwiaa 
indicated,  all  citations  to  the 
Department  of  Coauaerce's  (the 
Department's)  regulations  refer  to  the 
le^ilations,  codified  at  19  CFR  part  353, 
April  1997. 


Since  the  publication  of  Notice  of 
Extension  of  Time  Umit  for  Fnliminaqr 
Results,  Partial  Termination  of 
Antidumping  Duty  Administrative 
Review  and  Initiakion  of  Changed 
Circumstances  Review,  on  July  15, 1997 
(62  FR  37865).  the  following  has 
occurred. 

On  July  25, 1997,  the  Department 
issued  a  supplemental  questionnaire  to 
KorOB  Iron  and  Steel  Co.,  Ltd.  (KISCO) 
and  Union  Steel  Manufacturing  Co.,  Ltd. 
(Union)  asking  about  issues  of 
affiliation.  The  companies  responded  to 
the  afRliation  questions  on  August  6, 
1997.  We  notified  Union  and  KISCO  ia 
,  an  October  22, 1997,  letter  that  their 
responses  should  be  consolidated  into 
one  response  (see  "Collapsing  Union 
and  KISCO"  in  this  notice).  The 
Department  received  a  consolidated 
response  from  these  companies  on 
November  17, 1997. 

Oa.  October  30, 1997,  we  requested 
respondents  to  resubmit  their  date  using 
purchase  order/contract  date,  as 
opposed  to  invoice  date,  as  date  of  sale 
for  U.S.  transactions.  We  received 
partially  updated  sales  databases  with 
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the  new  date  of  m1«  from  SeAH  Steal 
Corporation  (SeAH)  and  Shlnho  Steal 
Co.,  Ltd.  (Shinho)  on  November  17. 
1997.  (In  the  case  of  Hyundai  Pipe  Co. 
Ltd.  (Hyundai),  this  infbnnation  had 
been  pravioualy  requested  and  supplied 
to  the  Department.)  Union/KISCO's 
collapsed  submission  received  on 
November  17. 1997  did  not  include  the 
change  in  the  date  of  sale. 

Supplemental  queatloanalrea  wrere 
sent  to  respondents  in  November  1997. 
Reaponaea  to  our  supplemental 
queatlonnalraa  regarding  level  of  trade 
(LOT)  were  received  by  November  13. 
1997.  Additional  supplemental 
questionnaires  responses  from  all 
reapondents  are  due  December  3.  1997. 

We  intend  to  issue  the  final  results  of 
this  review  not  later  than  120  days  after 
publication  of  theee  pwHminary  reaults. 

Scope  01  Keview 

The  merchandise  subject  to  this 
leview  is  circular  welded  non-alloy 
steel  pipe  and  tube,  of  circular  cross- 
section,  not  more  than  406.4mm  (16 
inches)  in  outside  diameter,  regardleaa 
of  wall  thickness,  surface  finish  (black, 
galvanized,  or  painted),  or  end  finish 
(plain  end.  beveled  end.  threaded,  or 
thieaded  and  coupled).  These  pipes  and 
tubea  are  generally  known  as  standard 

[>ipes  and  tubes  and  are  intended  for  the 
ow-preasura  conveyance  of  water. 
steam,  natural  gas.  air.  and  other  liquids 
and  gaaaa  in  plumbing  and  heating 
S3rstems.  air-conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses^  Standard  pipe  may  also  be 
used  for  light  load-bearing  appucations, 
such  as  for  fence  tubing,  and  as 
•tructiual  pipe  tubing  used  for  framing 
and  aa  support  members  for 
reconstruction  or  load-bearing  purpoaes 
in  the  construction,  shipbuilding, 
trucking,  farm  equipment,  and  other 
related  industries.  Unfinished  conduit 
pipe  is  also  included  in  this  order. 
All  carbon-steel  pipes  and  tubea 
within  the  physical  deacription  outlined 
above  are  included  within  the  scope  of 
this  review  except  line  pipe,  oil-coimtry 
tubular  goods,  boiler  tubing,  mechanical 
tubing,  pipe  and  tube  hollows  for 
redraws,  finished  scaffolding,  and 
finished  conduit,  in  accordance  with  the 
Department's  Final  Negative 
Determination  of  Scope  Inquiry  on 
Certain  Circular  Welded  Son- Alloy 
StBel  Pipe  and  Tube  from  Brazil,  the 
Bepublic  of  Korea,  Mexico,  and 
Venezuela  (61  FR  11608.  Niarch  21. 
1996).  pipe  certified  to  the  API  5L  line- 

Eipe  specification  and  pipe  certified  to 
Dth  the  API  5L  line-pipe  specificatlona 
and  the  leaa-stringent  ASTM  A-53 
standard-pipe  specifications,  which  falls 
within  the  physical  parameters  aa 


outlined  above,  and  entered  as  line  pipe 
of  a  kind  used  for  oil  and  gas  pipelines 
is  outside  of  the  scope  of  the 
antidumping  duty  order. 

Imports  otthese  products  are 
currently  claasifiable  under  the         ** 
following  Harmonixed  Tariff  Schedule 
(HTS)  subheadings:  7306.30.10.00. 
7306.30.50.25.  7306.30.50.32. 
7306.30.50.40.  7306.30.50.55. 
7306.30.50.85.  and  7306.30.50.90. 
Although  the  HTS  aubheedings  are 
provided  for  convenianoa  and  customs 
purposes,  our  written  daKlfetion  of  the 
scope  of  this  proceeding  is  dispoaitive. 

CoUapaing  KISCO  a»l  Uaioa 

On  May  22  and  June  30, 1997,  the 
petitioners.  Allied  Tube  and  Conduit 
Corporation,  Sawhill  Tubular  Division- 
Armco.  Inc.  and  Wheatland  Tutw 
Company,  argued  that  because  of  the 
strong  possibility  of  manipulation  of 
pricaa  and  production,  the  Department 
should  treat  Union  and  KISCO  as  a 
single,  collapsed  entity  and  calculate  a 
single  combined  antidimiping  duty  rate 
for  both  companies.  In  determining 
whether  companiea  should  be 
collapsed,  the  Department  makes  three 
inquiries.  First,  the  Department 
examines  whether  the  companies  in 
question  are  "affiliated"  within  the 
meaning  of  section  771(33)  of  the  Act 
Second,  the  Department  examines 
whether  the  companies  in  question  have 
similar  production  facilitiea.  such  that 
retooling  would  not  be  required  to  shift 
production  from  one  company  to 
another.  Third,  the  Department 
examines  whether  there  exists  other 
evidence  indicating  a  significant 
potential  for  the  manipulation  of  pricea 
or  production.  The  types  of  facton  the 
Department  considers  in  determining 
whether  there  is  a  significant  potential 
for  the  manipulation  of  prices  or 
production  include:  (1)  The  level  of 
common  ownership;  (2)  the  existence  of 
interlocking  officers  or  directors  (e.g., 
whether  managerial  employees  or  board 
members  of  one  company  sit  on  the 
board  of  directors  of  the  other  affiliated 
parties):  and  (3)  the  existence  of 
intertwined  operations.  See  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Korea.  60  FR  65284  (December  19. 
1995)  (Korean  Steel). 

In  the  first  administrative  review  of 
this  order,  the  petitioners  also  argued 
that  Union  and  KISCO  should  be 
coUapaed,  and  the  Department  agreed. 
See  Firml  Results  of  Antidumping  Duty 
Administrative  Review  and  Partial 
Termination  of  Administrative  Review: 
Circular  Welded  Non  Alloy  Steel  Pipe 
From  the  Republic  of  Korea.  62  FR 
55574  (October  27. 1997)  [Pipe  First 
Review).  In  the  preaent  proceeding,  we 


again  closely  analyzed  the  relevant 
factors  in  light  of  the  informatioQ  on 
record  of  the  present  review.  We 
determined  that  the  Csctors  that  led  to 
the  collapsing  decision  in  the  first 
review  continue  to  exist  in  the  present 
review.  Therefore,  we  have  collapsed 
Union  and  KISCO  and  calculated  a 
single  antidumping  duty  rate  for  the 
collapsed  entity. 

Dale  of  Sale 

When  determining  which  sales  fisll 
within  the  period  of  review  (POR). 
respondents  used  either  invoice  date, 
tax  invoice  date,  or  shipment  date 
(collectively  refarred  to  hereafter  as 
"invoice  date")  as  the  date  of  sale.  Moat 
respondents  claimed  that  the  invoice 
date  is  what  is  maintained  in  their 
corporate  records  and  that  use  of 
invoice  date  is  in  accordance  with  the 
Department's  stated  practice  (see 
Memorandum  from  Susan  G.  Esserman 
"Date  of  Sale  Methodology  Under  New 
RMulations."  March  29, 1996). 

Baaed  on  our  review  of  the  responses, 
we  determined  invoice  date  should  not 
be  used  as  the  date  of  sale  for  U.S. 
transactions.  (For  home  market 
transactions,  we  find  that  invoice  date 
reasonably  approximates  the  date  on 
which  the  material  terms  of  sale  are 
made  and  have  used  this  as  our  date  of 
sale.)  While  each  company  has  a  alightly 
different  U.S.  sales  process,  consistent 
throughout  the  responses  is  the  notion 
that  price  and  quantity  are  established, 
then  the  fiKtory  produces  the  subject 
merchandise,  and  finally,  after  a 
significant  period  of  time,  the  product  is 
shipped  and  an  invoice  is  issued.  Baaed 
on  this  undentanding  of  the  companies' 
U.S.  sales  process,  we  instructed 
respondents  to  report  as  the  date  of  sale 
the  date  that  will  reasonably 
approximate  the  time  at  which  the 
material  terms  of  sale  are  set  (see. 
Memorandimi  for  Richard  W.  Moreland, 
dated  October  30,  1997). 

The  above-mentioned  change  in  the 
U.S.  date  of  sale  necessitated  changes  to 
the  U.S.  sales  listings  of  respondents  to 
correct  the  date  of  sale.  As  a 
consequence  of  the  change  in  the  U.S. 
date  of  sale,  home  market  sales  listings 
also  have  to  be  revised  to  include  sales 
of  identical  and  similar  merchandise   ^ 
that  are  contemporaneous  with  U.S. 
sales.  Due  to  the  late  date  on  which  we 
informed  respondents  of  the  need  to 
change  the  U.S.  date  of  sale,  all 
respondents  were  not  able  to  modify 
fully  their  U.S.  and  home  market  salea 
listings  in  time  for  these  preliminary 
results  of  review.  Therefore,  we  have 
used  the  most  current  sales  listings 
available  to  the  Department.  Hyundai, 
SeAH.  and  Shinho  partially  revised 
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their  U.S.  sales  listings  by  rhanging  the 
date  of  sale  for  previously  reported 
transactions.  Union/KISCO  was  unable 
to  provide  a  collapsed  sales  listing 
reflecting  the  change  in  the  U.S.  date  of 
aale  in  time  for  these  preliminary 
results.  As  a  result,  we  are  using  invoice 
date  as  the  date^f  Union/KISCO's  U.S. 
sales.  Furthermore,  for  all  respondents, 
we  have  made  comparisons  to 
constructed  value  (CV)  for  U.S.  sales 
that  do  not  have  contemporaneous 
home  market  sales  matches. 


tpfgabtsUl 

Some  companies  purchase  subject 
merchandise  from  tmaCBliated 
manufacturers  and  then  further 
manufacture  it  into  products  also  within 
the  scope  of  this  review.  For  purposes 
of  these  preliminary  results,  we  have 
iiKluded  sales  of  all  such  further- 
manufactured  subject  merchandise  in 
our  analysis. 

SeAH 

During  the  POR,  SeAH  purchased  a 
small  quantity  of  sub|ect  merchandise 
from  an  unaffiliated  producer,  and 
subsequendy  resold  the  merchandise  in 
the  United  States.  According  to  SeAH, 
the  unaffiliated  producer  was  aware  of 
the  ultimate  destination  of  the 
merchandise  at  the  time  of  sale  to  SeAH 
(see  SeAH  response  of  March  24, 1997. 
p.  33). 

In  their  June  24, 1997  sulnmssion, 
petitioners  argue  that  products 
purchased  from  the  unaffiliated 
producer  and  resold  by  SeAH  should  be 
included  in  SeAH's  U.S.  and  home 
market  sales  listings.  To  support  this 
argument,  petidoners  cite  to  Gray 
Portland  Gement  and  Clinker  from 
Japan.  61  FR  67308  (December  20, 1997) 
{Cement  and  Ctinkei]. 

R^arding  U.S.  sales,  the  Department 
examines  the  first  party  in  the 
distributioa  chain  selling  with  the 
knowledge  that  the  merchandise  is 
destined  for  the  U.S.  See  19  CFR 
353.41(b).  Certain  Pasta  from  Italy: 
Notice  of  PrelimiiHiTy  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postpone  of  Final  Determination,  60  FR 
1344. 1348-1349  (January  19. 1996) 
(Pasta  from  Italy).  In  SeAH's  case,  the 
unaffiliated  producer  knew  at  the  time 
of  the  sale  to  SeAH  that  the 
merchandise  was  destined  for  the 
United  States.  Therefore,  the 
appropriate  export  price  for  that 
merchandise  woidd  be  the  price 
between  the  unaffiliated  pr6ducer  and 
SeAH  (see  Pasta  from  Italy).  Moreover, 
the  unaffiliated  producer  would  be  the 
appropriate  party  to  be  reviewed  with 
respect  to  these  resales. 


The  case  cited  by  petitioners  dealt 
with  home  market  sales.  Contrary  to 
petitioners'  assertions,  the  Department 
excluded  all  resales  of  merchandise 
purchased  from  an  unaffiliated  producer 
from  its  foreign  market  value  (FMV) 
calculation  in  Cement  and  Clinker  to  the 
extent  that  they  were  separately 
identifiable.  It  was  only  in  those  cases 
where  resales  were  inextricably 
commingled  with  the  respondent's  own 
product  sales  and  where  the  inclusion 
of  these  resales  did  not  distort  the  FMV 
calculation  that  the  Department  allowed 
them  to  be  included  amcmg  the 
respondent's  home  market  sales. 
Th««fore.  this  precedent  does  not 
provide  a  basis  for  including  resales  of 
this  merchandiae  in  the  home  market  in 
our  calculation  of  normal  value  (NV). 
Consequently,  products  purchased  from 
this  unaffiliated  producer  and  resold 
into  the  U.S.  maiket  have  not  been 
included  among  SeAH's  U.S.  or  heme 
market  sales  listings. 

PradiKl  Caai^ariaeM 

We  calculated  monthly,  wei^ted- 
average.  NVs.  Where  possible,  we 
compared  U.S.  sales  to  sales  of  identical 
merchandise  in  Korea.  When  identical 
merchandise  was  not  sold  during  the 
relevant  contemporaneous  period,  we 
compared  U.S.  sales  to  sales  of  the  most 
similar  foreign  like  product  (see  section 
771(16XB)  and  (C)  of  the  Act). 


Expert  Piioe< 
Price 


Expert 


For  sales  to  the  United  States.  %ve 
used  export  price  (EP)  or  constrticted 
e^qxHt  price  (CEP)  as  defined  in  sections 
772(a)  and  772(b)  of  the  Act,  as 
appropriate. 

m  accordance  with  sections  772(a) 
and  (c)  of  the  Act,  we  calculated  an  EP 
where  the  merchandise  was  sold 
directly  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation,  and  CEP  was  not  otherwise 
warranted  based  on  the  facts  of  record. 
In  accordance  with  sections  772(b),  (c) 
and  (d)  of  the  Act.  we  calaidated  a  CEP 
for  sales  made  by  affiliated  U.S.  resellers 
that  took  place  after  importation  into  the 
United  States.  EP  and  CEP  were  based 
on  the  packed  C&F.  delivered.  CIF  duty 
paid,  or  ex-dock  duty  paid  price  to 
imaffiliated  purchasers  in,  or  fat 
exportation  to,  the  United  States.  As 
appropriate,  we  made  deductions  for 
discounts  and  rebates,  including  early 
payment  discounts.  We  added  to  U.S. 
price  amoimts  for  duty  drawback, 
pursuant  to  section  772  (c)(1)(B)  of  the 
Act,  to  the  extent  that  such  rebates  were 
not  excessive  (see  Pipe  First  Review). 
We  also  made  deductions  ior  movement 
expenses  in  accordance  with  section 


772(cK2XA)  of  the  Act;  these  included 
foreign  inland  freight,  foreign  brokerage 
and  handling,  ocean  freight,  marine 
insurance.  U.S.  customs  brokerage,  U.S. 
cvistoms  duties,  harbor  maintenance 
fees,  merchandise  processing  fees,  and 
U.S.  inland  freight  expenses  (freight 
from  port  to  warehouse  and  freight  from 
warehouse  to  the  customer). 

In  accordance  with  section  772(dKl) 
of  the  Act,  we  deducted  from  CEP  those 
selling  expenses  associated  with 
economic  activities  occurring  in  the 
United  States,  including  coamiiasions, 
direct  selling  expenses  (credit  costs, 
introduction  allowances,  and  warranty 
expenses),  inventory  carrying  costs,  and 
indirect  selling  expenses,  wbare 
applicable.  Credit  expenses  were  offset 
by  interest  revenues,  where  applicable. 
We  also  deducted  from  CEP  an  amount 
for  profit  in  accordance  with  section 
772(dH3)oftheAcL 


We  compared  the  aggregate  quantity 
of  home  market  and  U.S.  sales  and 
determined  that  the  quantity  of  each 
company's  sales  in  its  home  market  was 
more  than  five  percent  of  the  quantity 
of  its  sales  to  the  U.S.  market 
Consequendy.  pursuant  to  section 
773(aXlXB)  of  dw  Act  %ve  baaed  NV  on 
home  market  sales. 

Certain  respondents  reported  sales  in 
the  home  market  of  "overrun" 
merchandise  (i.e.,  sales  of  a  greetu' 
quantity  of  pipe  than  the  oistomer 
ordmed  due  to  overproduction). 
Respondents  claimed  that  we  should 
disregard  "overrun"  sales  in  the  home 
market  as  outside  the  ordinary  course  of 
trade. 

Section  773(aXlXB)  of  the  Act 
provides  that  normal  value  shall  be 
based  on  the  price  at  which  the  foreign 
like  product  is  sold  in  the  usual 
comnmcial  quantities  and  in  the 
ordinary  course  of  trade.  Ordinary 
course  of  trade  is  defined  in  section 
771(15)  of  the  Act  We  analyzed  the 
following  criteria  to  determine  whether 
"overrun"  sales  differ  from  other  sales 
of  commercial  pipe:  (1)  ratio  of  overrun 
sales  to  total  home  market  sales;  (2) 
number  of  overrun  customers  compared 
to  total  number  of  home  market 
customers;  (3)  average  price  of  an 
overrun  sale  compared  to  average  price 
of  a  commercial  sale;  (4)  profitadbility  of 
overrun  sales  compared  to  profitability 
of  commercial  sales;  and  (5)  average 
quantity  of  an  overrun  sale  compared  to 
the  average  quantity  of  a  commercial 
sale.  Based  on  our  analysis  of  these 
criteria  and  on  an  analysis  of  the  terms 
of  sale,  we  found  certain  overrun  sales 
to  be  outside  the  ordinary  course  of 
trade.  This  analysis  is  consistent  with 
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the  analysis  sustained  by  the  Court  of 
International  Trade  in  Lachde  Stael  Co. 
V.  United  Statat.  Slip.  Op.  94-114 

(19M) 

Hyundai  and  SeAH  had  sales  in  the 
home  market  to  a£Dliated  customers.  To 
test  whether  these  salea  ware  made  at 
arm's  length,  we  compared  the  starting 
prices  of  sales  to  afBliated  and 
unaffiliated  customers,  net  of  all 
movement  charges,  direct  and  indirect 
selling  expenses,  discounts  and  p«i*-H"g 
Where  the  price  to  the  affiliated  party 
was  on  average  99.5  percent  or  more  of 
the  price  to  the  unafnliated  parties,  we 
determined  that  the  sales  made  to  the 
affiliated  party  were  at  arm's  length  and 
included  those  sales  in  our  calctilation 
of  NV  pursuant  to  19  CFR  353.45(a). 

We  made  adjustments  for  differences 
in  packing  in  accordance  with  section 
773(a)(6HA)  and  B(i)  of  the  Act.  We  also 
made  adjustments  for  movement 
WTfpanaaa,  consistent  %vith  section 
773(aKeXB)  of  the  Act.  for  inland 
freight,  in  addition,  %ve  made 
adjustments  for  differences  in  cost 
attributable  to  differences  in  physical 
characteristics  of  the  merchandiM 
pursuant  to  section  773(a)(6)(CXii)  of 
the  Act.  as  well  as  for  differences  in 
circumstances  of  sale  (COS)  in 
accordance  with  section  773(a)(6)(CXiil) 
of  the  Act  and  19  CFR.  353.56.  For 
comparisons  to  EP.  we  made  COS 
adjustments  by  deducting  direct  selling 
expenses  incurred  on  home  market  sales 
(ciedit  expenses  as  offset  by  interest 
revenue)  and  adding  U.S.  (Uiect  selling 
expenses  (credit  costs,  introduction 
allowances,  and  warranty  expenses).  For 
comparisons  to  CEP,  we  made  COS 
adjustments  by  deducting  direct  selling 
expenses  incurred  on  home  market 
salea.  Since  no  respondent  had  U.S. 
direct  selling  expenses  other  than  those 
deducted  from  the  starting  price  in 
calculating  CEP  pursuant  to  section 
772(d)  of  the  Act.  we  made  no  additions 
to  normal  value  in  making  COS 
adjustments.  We  also  made  adjustments, 
where  applicable,  for  indirect  selling 
expenses  incurred  on  home  market  sales 
to  offiset  commissions  in  EP 
calculations;  specifically,  we  deducted 
from  normal  value  the  lesser  of  (1)  the 
amount  of  commission  paid  on  a  U.S. 
sale  for  a  particular  product,  or  (2)  the 
amount  of  indirect  selling  expenses 
inciured  on  the  home  market  sales  for 
a  particular  product,  including 
inventory  canying  coats  in  accordance 
with  19  CFR  353.56. 

Lavd  afT^arfa/CEP  OliMt 

Aa  sat  forth  in  section  773(aXlXBMl) 
of  the  Act  and  in  the  SUtement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA  at  829-«31.  to 


the  extant  practicable,  the  Department 
will  calculate  NV  based  on  sales  at  the 
same  LOT  as  the  EP  or  CEP.  When  the 
Department  is  unable  to  Rnd  sales  of  the 
foreign  like  product  in  the  comparison 
market  at  the  same  LOT  as  the  EP  or 
CEP,  the  Department  may  compare  the 
U.S.  sale  to  sales  at  a  difforent  LOT  in 
the  comparison  markat 

We  determine  that  sales  are  made  at 
diffierent  levels  of  trade  if  they  are  made 
at  difierent  marketing  stagea  (or  their 
equivalent).  Substantial  differeiu»s  in 
selling  activities  are  a  necessary,  but  not 
sufficient,  condition  for  determining 
that  there  is  a  difference  in  the  stages  of 
marketing.  See  Certain  Welded  Carbon 
Steel  Standard  Pipes  and  Tubes  from 
India:  Preliminary  Results  of  New 
Shipper  Antidumping  Duty 
Administrative  Review,  62  FR  23760, 
237ei(May  1,  1997).  See,  also,  19  CFR 
351.412  (62  FR  27296,  27414-27415 
(May  19.  1997))  for  a  concise 
description  of  this  practice. 

In  implementing  these  principles  in 
this  review,  we  obtained  information 
from  each  respondent  regarding  the 
marketing  stage  involved  in  the  reported 
home  market  and  U.S.  sales,  including 
a  daacription  of  the  selling  activities 
performed  by  the  respondents  for  each 
channel  of  distribution.  (For  farther 
information  on  the  LOT  analjrsis  for 
each  company,  see  the  Memorandiun 
from  the  team  to  S.  Kuhbach  of 
December  1, 1997.)  Pursuant  to  section 
773(aXlXBXi)  of  the  Act  and  the  SAA  at 
827,  in  identifying  levels  of  trade  for  EP 
and  home  market  sales  we  considered 
the  selling  functions  reflected  in  the 
starting  prices  before  any  adjustments. 
For  CO*  sales,  we  considered  only  the 
selling  activities  reflected  in  the  price 
after  the  deduction  of  expenses  and 
profit  under  section  772(d)  of  the  Act 
We  expect  that,  if  claimed  levels  of 
trade  are  the  same,  the  fiinctioiu  and 
activities  of  the  seller  should  be  similar. 
Conversely,  if  a  party  claims  that  levels 
of  trade  are  different  for  different  groups 
of  sales,  the  functions  and  activities  of 
the  seller  should  be  dissimilar. 

When  CEP  salea  have  been  made  in 
the  United  Statea,  in  SeAH's  case, 
section  773(aX7XB)  of  the  Act 
establishea  that  a  CEP  'offset"  may  be 
made  provided  that  two  conditions 
exist:  (1)  NV  U  established  at  a  LOT  that 
is  at  a  more  advanced  stage  of 
distribution  than  the  LOT  of  the  CEP; 
and  (2)  the  data  available  do  not  permit 
a  determination  that  there  is  a  pattern  of 
consistent  price  differeDcea  between 
sales  at  diChreBt  levels  of  trade  in  the 
comparison  markat 


Shiitho.  Hyundai,  and  USCO/Union 

Based  on  an  anal3rsis  of  the  selling 
functions,  class  of  customers,  and  level 
of  selling  expenses,  we  found  that  sales 
made  by  Shinho.  Hyundai  and  KISCO/ 
Union  were  at  a  single  stage  in  the 
marketing  process  in  bo^i  the  home 
market  and  the  United  States  (i.e..  one 
LOT  exists  in  home  market  and  one 
LOT  exists  in  the  United  States  with 
respect  to  each  company).  Moreover, 
beoBuse  the  stages  of  marketing  in  the 
two  maiicets  were  not  substantially 
dissimilar,  we  have  preliminarily  fotmd 
that  sales  in  both  markets  are  at  the 
same  LOT  and  consequentiy  no  LOT 
adjustment  is  warranted. 

SsAH 

With  respect  to  SeAH's  EP  sales,  we 
found  that  sales  were  made  at  a  single 
stage  in  the  marketing  process  in  both 
the  home  market  and  the  United  States, 
and  that  these  stages  of  mariuiting  were 
not  substantially  dissimilar.  Therafora, 
we  have  preliminarily  found  that 
SeAH's  EP  and  home  market  sales  are  at 
the  same  LOT  and  that  no  LOT 
adjustment  is  needed. 

SeAH  asserts  that  its  home  mariiet 
sales  are  at  a  more  advanced  LOT  than 
iU  CEP  sales  because  the  CEP  LOT  does 
not  include  inventory  maintenance  or 
expenses  associated  «vith  arranging  for 
freight  We  have  preliminarily 
determined  that  these  differences  in 
selling  activities  are  not  substantial  and. 
therefore,  that  SeAH's  home  market  and 
CEP  sales  are  made  at  the  same 
marketing  stages.  Consequentiy.  we 
preliminarily  determine  that  SeAH's 
home  market  and  U.S.  sales  are  at  the 
same  LOT  and  no  CEP  oEbet  it 
warranted. 

Coat  of  Production  Aulyais 

Baaed  on  timely  allegations  filed  by 
the  petitioners,  the  Department  initiated 
a  cost  of  production  (COP)  investigation 
of  Union/KlSCO  to  determine  wh^er 
sales  were  made  at  prices  below  the 
COP.  See  Memoranda  from  Craig 
Matney  to  Office  Director  Susan 
Kuhbach,  dated  June  24  and  June  25, 
1997. 

Because  we  disregarded  sales  below 
the  COP  in  the  less-than-fair-vahie 
(LTFV)  investigation  for  Hyimdai, 
SeAH,  and  Shinho  (see  Circular  Welded 
Non-Alloy  Steel  Pipe  from  Korea:  Notice 
ofFiiml  Court  Decision  and  Amended 
Final  Determination.  60  FR  55633. 
November  3. 1995  (Pipe  LTFV)).  we  had 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  product  undw 
consideration  for  the  determination  of 
NV  in  this  review  may  have  been  made 
at  prices  below  the  OOP,  as  provided  by 
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section  773(b)(2)(AXii)  of  the  Act 
Therefore,  pursuant  to  section  773(bXl) 
of  the  Act,  we  initiated  a  COP 
investigation  of  these  companies'  home 
maiicet 

We  conducted  the  COP  analysis 
described  below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  weighted- 
average  COP,  by  model,  based  on  the 
sum  of  the  cost  of  materials,  fabrication 
and  general  expenses,  and  packing 
costs. 

B.  Results  of  the  COP  Test 

Pursuant  to  section  773(bX2XC). 
where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  made  at  prices  below  the  COP,  we 
did  not  disregard  any  below-cost  sales 
of  that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  were  made  at  prices 
below  the  OOP,  we  disregarded  the 
below-cost  sales  because  such  sales 
were  found  to  be  made  within  an 
extended  period  of  time  in  "substantial 
quantities"  in  accordance  with  sections 
773(bX2)(B)  and  (C)  of  tiie  Act 
Moreover,  based  on  comparisons  of 
price  to  weighted-average  COPs  for  the 
POR,  we  determined  that  the  below-cost 
sales  of  the  product  were  at  prices 
which  would  not  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act  Where  all  contemporaneous 
sales  of  a  specific  product  were  made  at 
prices  below  the  OOP,  we  calculated  NV 
based  on  CV,  in  accordance  with  section 
773(aX4)oftiieAct. 

We  found  that  all  respondents  made 
home  market  sales  at  below  OOP  prices 
within  an  extended  period  of  time  in 
substantial  quantities.  Further,  we 
found  that  these  sales  prices  did  not 
permit  for  the  recovery  of  costs  within 
a  reasonable  period  of  time.  We 
therefore  excluded  thestf  sales  from  our 
analysis  in  accordance  with  section 
773(bXl)ofdieAct 

Constructed  Value 

Where  NV  could  not  be  based  on 
home  market  sales  either  because  (1) 
there  were  no  contemporaneous  sales  of 
a  comparable  product  or  (2)  all 
contemporaneous  sales  of  the 
comparison  product  faHed  the  COP  test, 
we  compared  U.S.  prices  to  CV.  In 
accordance  with  section  773(e)(1)  of  the 
Act.  we  calculated  CV  based  on  the  sum 
of  the  cost  of  materials  of  the  product 
sold  in  the  United  States,  plus  amounts 
for  general  expenses,  home  market 


profit  and  U.S.  packing  costs.  We 
calculated  each  respondent's  CV  based 
on  the  methodology  described  in  the 
"Calculation  of  COP"  section  of  this 
notice,  above.  In  accordance  with 
section  773(e)(2)(A),  we  used  the  actual 
amounts  incurred  and  realized  by 
respondents  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product,  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country 
to  calculate  general  expenses  and  home 
market  profit. 

For  price-to-CV  comparisons,  we 
made  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Act  and  19 
CFR  353.56  for  COS  differences.  For 
comparisons  to  EP,  we  made  COS 
adjustments  by  deducting  direct  selling 
expenses  incurred  on  home  market  sales 
and  adding  U.S.  direct  selling  expenses. 
For  comparisons  to  CEP,  we  made  COS 
adjiistments  by  deducting  direct  selling 
expenses  incuirred  on  home  market 
sales.  We  al^  made  adjustments,  where 
applicable,  for  indirect  selling  expenses 
incurred  on  home  maricet  sales  to  ofEset 
U.S.  commissions  in  EP  comparisons; 
specifically,  we  deducted  from  normal 
value  the  lesser  of:  (1)  The  amount  of   ' 
commission  paid  on  a  U.S.  sale  for  a 
particular  product,  or  (2)  the  amoimt  of 
indirect  selling  expenses  incurred  on 
the  home  market  sales  for  a  partictilar 
product 

Currency  CoBversioB 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the 
Act  Currency  conversions  were  made  at 
the  rates  certified  by  the  Federal  Reserve 
Bank.  Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
to  convert  foreign  currencies  into  U.S. 
dollars  unless  the  daily  rate  involves  a 
"fluctuation."  It  is  our  practice  to  find 
that  a  fluctuation  exists  when  the  daily 
exchange  rate  differs  firom  a  benchmark 
rate  by  2.25  percent.  See  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Welded 
Carbon  Steel  Pipe  and  Tube  from 
Turkey,  61  FR  35188,  35192  (July  5, 
1996).  The  benchmark  rate  is  defined  as 
the  rolling  average  of  the  rates  for  the 
past  40  business  days. 

Preliminary  Results  of  dw  Review 

As  a  result  of  this  review,  we 
prelimiiuuily  determine  that  the 
following  margin  exists  for  the  period 
November  1, 1995.  through  October  31. 
1996: 


Manufacturer/exporter 

Mafgn 
(perc»nQ 

SeAH 

7.71 

MaiMjfacturer/exponer 


Hyundai 

Union/KISCO 
Shinho 


Margin 
(percent) 


4.10 
2.36 
3.34 


Parties  to  the  proceeding  may  request 
disclosiire  within  five  days  of  the  date 
of  publication  of  this  notice.  Interested 
parties  may  also  request  a  hearing 
within  ten  days  of  publication.  If 
requested,  a  hearing  will  be  held  March 
2, 1998.  Interested  parties  may  submit 
case  briefs  pertaining  to  non-verification 
issues  by  January  12, 1998.  Rebuttal 
briefs,  which  must  be  limited  to  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  January  20, 1998.  Briefs 
pertaining  to  verification  issues  must  be 
submitted  by  February  26, 1998,  with 
rebuttal  briefe  not  latw  than  Matdi  5, 
1998.  The  Department  wrill  issue  a 
notice  of  the  final  results  of  this 
administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  tmefe,  within 
120  days  from  the  publication  of  these 
preliminary  results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  the 
methodology  in  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Partial  Termination  of 
Administrative  Review:  Circular  Welded 
Non-Alloy  Steel  Pipe  from  the  Republic 
of  Korea  (62  FR  55574,  October  27, 
1997),  we  calculated  exporter/importer- 
specific  assessment  values  by  dividins 
the  total  dumping  duties  due  for  each 
importer  by  the  number  of  toiu  used  to 
determine  the  duties  due.  We  will  direct 
Customs  to  assess  the  resulting  pw-ton 
dollar  amount  against  each  ton  of  the 
merchandise  entered  by  these  importers' 
during  the  review  period. 

Fiutnermore,  the  following  deposit 
requirements  will  be  efiioctive  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  steel  wire  rope  from  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consiunption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(aKl)  of  the  Act  (1)  The  cash 
deposit  rate  for  the  reviewed  companies 
will  be  the  rates  established  in  the  final 
results  of  this  administrative  review 
(except  no  cash  deposit  will  be  required 
for  those  companies  whose  weighted- 
average  margin  is  de  minimis,  i.e.,  less 
than  0.5  percent);  (2)  fior  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  this  review  but  covered 
in  the  oflginal  LTFV  investigation  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  most  recent  rate 
published  in  the  final  detmnination  or 
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final  rwults  for  which  the  manufacturar 
or  exporter  received  an  individual  rate; 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review,  the  previous  review,  or 
the  original  investigation,  but  the 
manufocturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manuCacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manuJhcturer  is  a  firm 
covered  in  this  or  any  previous  reviews, 
the  cash  deposit  rate  will  be  4.80 
percent,  the  "all  others"  rate  established 
in  the  less-than-&ur-value  investigation. 
See  Pipe  LTPV. 

This  notice  serves  as  a  prdimiiiary 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
re^rding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  «vith 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(aMl)  and  751(d)  of  the  Act  (19 
U.S.C  167&(sMl)).  19  CFR  353.22. 

Dated: 
tS.1 


1. 19S7. 


AMsiMttmt  Secretary  for  Import 
AdaUnutration . 

|PR  Doc.  97-32083  Filed  12-5-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

inlenwttonal  Trwto  AdnnMstratkNi 

[A-a01-M6] 

CMTCUMf  WmokI  MowANoy  Sleel  PIpv 
and  Tub*  From  Msxlco:  Prvtimlnary 
RmuNs  of  ArMkiumpIng  Duty 
Administraiiv*  Review  and  Partial 
lernNnMNm  of  nemew 

AOENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review 
and  partial  termination  of  review. 


In  response  to  requests  from 
two  respondents,  the  Department  of 
Commerce  ("the  Department")  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  and  tube 
from  Mexico.  This  review  covers  two 
manufacturers  and  exporters  of  the 
subject  merchandise.  The  period  of 
review  ("FOR")  is  November  1, 1995. 
through  October  31. 1996. 


With  respect  to  Tuheria  Nacional. 
S.A.  de  C.V.  ("TUNA"),  this  review  has 
now  been  terminated  as  a  result  of  the 
withdrawal  request  for  administrative 
review  by  TUNA,  the  interested  party 
that  requested  review  of  TUNA.  We 
preliminarily  determine  the  dumping 
margin  for  Hylsa  S.A.  de  QV.  ("Hylsa") 
to  be  7.90  percent  during  the  FOR. 
Interested  patties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  should  also  submit  with 
their  argtiments  (1)  A  statement  of  the 
issues,  and  (2)  a  brief  summary  of  the 
arguments. 
EFFCCnVE  DATE:  December  8. 1997. 


FOR  FURTHCR  MFONMATION  CONTACT: 
Ilissa  Kabak  or  Linda  Ludwig, 
Enforcement  Group  ID — Office  8.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Room  7866.  Washington. 
D.C.  20230;  telephone  (202)  482-0182 
(Kabai),  or  (202)  482-3833  (Ludwig). 

8UPW.  WMTAWY  INTOWIATION; 

Iks  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1. 1995.  the 
effective  date  of  the  amencfanents  made 
to  the  Act  by  the  Urugtiay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  Department's 
regulations  are  to  19  CFR.  Part  353 
(April  1. 1997).  Where  appropriate,  we 
have  cited  the  Department's  new 
regulations,  codified  at  19  C.F.R.  Part 
351  (62  Fed.  Reg.  27296.  May  19. 1997). 
While  not  bindhig  on  this  review,  the 
new  regulations  serve  as  a  restatement 
of  the  Department's  policies. 

BackgrouBd 

The  Department  published  an 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  and  tube 
from  Mexico  on  November  2,  1992  (57 
FR  49453).  The  Department  published  a 
notice  of  "Opporttmity  to  Roquest  an 
Administrative  Review"  of  the 
antidumping  duty  order  for  the  1995/96 
review  period  on  November  4,  1996  (61 
FR  56663).  On  November  27,  1996. 
respondents  Hylsa  and  TUNA  requested 
that  the  Department  conduct  an 
administrative  review  of  the 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  and  tube 
from  Mexico.  We  initiated  this  review 
on  December  16. 1996.  See  61  FR  66017 
(December  16, 1996).  On  February  4, 
1997.  TUNA  requested  a  withdrawal 
from  the  proceeding. 


Pursuant  to  19  CFR  353.22(aX5)  of  the 
Department's  regulations,  the 
Department  may  allow  a  party  that 
requests  an  administrative  review  to 
withdraw  such  request  not  later  than  90 
days  after  the  date  of  publication  of  the 
notice  of  initiation  of  the  administrative 
review.  TUNA's  request  for  withdrawal 
was  timely  and  there  were  no  requests 
for  review  from  other  interested  parties. 
Therefore,  the  Department  is 
terminating  this  review  with  respect  to 
TUNA.  This  notice  is  in  accordance 
with  section  353.22(aK5)  of  the 
Department's  regulations  (19  CFR 
3S3.22(a)(5)). 

Under  section  75l(aX3NA)  of  the  Act. 
the  Department  may  extend  the 
deedline  for  issuing  a  preliminary 
determination  in  an  administrative 
review  if  it  determines  that  it  is  not 
practicable  to  complete  the  preliminary 
review  within  the  statutory  time  limit  of 
245  days.  On  June  16.  1997,  the 
Department  published  a  notice  of 
extension  of  the  time  limit  for  the 
preliminary  results  in  this  case  to 
December  2. 1997.  See  Extension  of 
Time  Limit  for  Antidumping  Duty 
Administrative  Reviewn,  62  FR  36488 
UuJv  8. 1997). 

Tne  Department  is  conducting  this 
review  in  accordance  with  section 
751(a)  of  the  Act. 

Scope  of  tbe  Review 

The  products  covered  by  these  orders 
are  circular  welded  non-alloy  steel 
pipes  and  tubes,  of  circular  cross- 
section,  not  more  than  406.4  millimeters 
(16  inches)  in  outside  diameter, 
regardless  of  wall  thickness,  surface 
finish  (black,  galvanized,  or  painted),  or 
end  finish  (plain  end.  beveled  end, 
threaded,  or  threeded  and  coupled). 
These  pipes  and  tubes  are  generally 
known  as  standard  pipes  and  tubes  and 
are  intended  for  the  low  pressure 
conveyance  of  water,  steam,  natural  gas,^ 
and  other  liquids  and  gases  in  plumbing 
and  heeting  systems,  air  conditioning 
units,  automatic  sprinkler  systems,  and 
other  related  uses,  and  generally  meet 
ASTM  A-53  specifications.  Standard 
pipe  may  also  be  used  for  light  load- 
iiearing  applications,  such  as  for  fence 
tubing,  and  as  stnictural  pipe  tubing 
used  for  framing  and  support  members 
for  reconstruction  or  loaid-bearing 
purposes  in  the  construction, 
shipbuilding,  trucking,  farm  equipment, 
and  related  industries.  Unfinished 
conduit  pipe  is  also  included  in  these 
orders. 

All  carbon  steel  pipes  and  tubes 
within  the  physical  description  outlined 
above  are  included  within  the  scope  of 
these  orders,  except  line  pipe,  oil 
country  tubular  goods,  boiler  tabing, 
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mechanical  tubing,  pipe  and  tube 
hollows  for  redraws,  finished 
scaffolding,  and  finished  conduit 
Standard  pipe  that  is  dual  or  triple 
certified/stenciled  that  enters  the  U.S.  as 
line  pipe  of  a  kind  used  for  oil  or  gas 
pipelines  is  also  not  included  in  these 
orders. 

Imports  of  the  products  covered  by 
these  orders  are  currently  classifiable 
under  the  following  Harmonized  Tari£F 
Schedule  (HTS)  subheadings: 
7306.30.10.00,  7306.30.50.25. 
7306.30.50.32.  7306.30.50.40. 
7306.30.50.55.  7306.30.50.85,  and 
7306.30.50.90. 

Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  proceedings  is 
dispositive. 

The  POR  is  November  1. 1995  through 
October  31. 1996.  This  review  covers 
sales  of  circular  welded  non-alloy  steel 
pipe  and  tube  by  Hylsa. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  the  respondent  by  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturing 
facilities  of  Hylsa.  the  examination  of 
relevant  sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
verification  reports,  the  public  versions 
of  which  are  available  at  the  Department 
of  Commerce,  in  the  Central  Records 
Unit  (CRU).  Room  B099. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  each  circular 
welded  non-alloy  steel  pipe  and  tube 
product  produced  by  the  respondents, 
covered  by  the  descriptions  in  the 
"Scope  of  the'Review"  section  of  this 
notice,  supra,  and  sold  in  the  home 
^  market  during  the  POR,  to  be  a  foreign 
like  product  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales  of  circular  welded  non-alloy 
steel  pipe  and  tube.  Where  there  were 
no  sales  of  identical  merchandise  in  the 
home  market  to  compare  to  U.S.  sales, 
we  compared  U.S.  s^es  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  in  Appendix 
VI  of  the  Department's  December  23, 
1996,  antidumping  questionnaire.  In 
making  the  product  comparisons,  we 
matched  each  foreign  like  product  based 
on  the  physical  characteristics  reported 
by  the  respondent  and  verified  by  the 
Department. 

fhe  Department's  practice  is  to  use  a 
methodology  which  avoids  distortions 


due  to  high  inflation  in  instances  where 
high  inflation  existed  during  the  period 
of  review.  See,  e^..  Notice  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  Certain  Welded 
Ckirbon  Steel  Pipe  and  Tube  from 
Tuikey  62  Fed.  Feg.  61629  (October  2, 
1997).  In  this  case,  consistoit  with  our 
prior  practice,  we  determined  that  high 
inflation  existed  during  the  period  of 
review.  See  Letter  to  Shearman  & 
Sterling  from  the  Department  (May  7, 
1997).  In  order  to  take  into  account  the 
rate  of  inflation  in  Mexico  during  the 
POR.  we  compared  each  U.S.  sale  to 
sales  of  the  foreign  like  product  in  the 
same  month.  Where  there  were  no  sales 
of  identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales  within 
the  same  month,  we  compared  U.S. 
sales  to  the  next  most  similar  foreign 
like  product  which  was  sold  in  the  same 
month.  See  Circular  Welded  Non-Alloy 
Steel  Pipe  and  Tube  from  Mexico: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  61  FR 
68708  (December  30. 1996).  See  also 
Circular  Welded  Non-Alloy  Steel  Pipe 
and  Tube  from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  62  FR  32014  (July  10. 1997)  (in 
which  the  Department  continued  to 
compare  foreign  like  products  and 
subiect  merchandise  in  this  manner). 

Fair>Valiie  Comparisons 

To  determine  whether  sales  of 
circular  welded  non-alloy  steel  pipe  by 
Hylsa  to  the  United  States  were  made  at 
less  than  £air  value,  we  compared  the  EP 
to  the  NV,  as  described  in  the  "Export 
Price"  and  "Normal  Value"  sections  of 
this  notice.  In  accordance  with  section 
777A  (d)(2)  of  the  Act.  we  calculated 
monthly  weighted-average  prices  for  NV 
and  compared  these  to  individual  U.S. 
transactions. 

Date  of  Sale 

Ifylsa  reported  the  date  of  the  invoice 
as  the  date  of  sale  for  all  home  market 
and  U.S.  sales.  For  the  home  market  co- 
export  rebate  sales  with  two  reported 
invoice  dates  (original  invoice  issue 
date  and  revised  invoice  issue  date), 
Hylsa  reported  the  revised  invoice  date 
as  the  date  of  sale. 

Export  Price 

We  used  EP  as  defined  in  section 
772(a)  of  the  Act.  We  calculated  EP 
based  on  prices  to  unaffiliated 
ctistomers  in  the  United  States.  Where 
appropriate,  we  made  deductions  from 
the  starting  price  for  foreign  inland 
^ight,  foreign  brokerage  and  handling, 
U.S.  brokerage  and  handling  and  U.S. 
customs  duties. 


Section  776  (a)  (2)  of  the  Act  provides 
that  "if  an  interested  party  or  any  other 
person — (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority;  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)  (1)  and  (e)  of  section  782; 
(C)  significantly  impedes  a  proceeding 
under  this  title;  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782 
(i),  the  administering  authority  *  *  * 
shall,  subiect  to  section  782  (d).  use  the 
facts  othmwise  available  in  reaching  the 
applicable  determination  under  this 
tiUe." 

In  addition,  section  776  (b)  of  the  Act 
provides  that,  if  the  Department  finds 
that  an  interested  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,"  the  Department  may  use 
information  that  is  adverse  to  the 
interests  of  the  (tarty  as  the  facts 
otherwise  available.  The  statute  also 
provides  that  such  an  adverse  inference 
may  be  based  on  secondary  information, 
including  information  drawn  from  the 
petition. 

In  this  case,  the  Department  has 
applied  partial  facts  available  for 
various  expenses  and  adjustments. 
Based  on  our  verification  of  Hylsa's 
sales  responses,  we  rejected  as 
unverifiable  additional  foreign  inland 
freight,  additional  foreign  brokerage  fees 
and  additional  U.S.  brokerage  fees. 
Although  information  was  provided  to 
the  Department,  and  the  Department 
attempted  to  verify  this  information  at 
the  verification  of  Hylsa  (see  Sales 
Verification  Report),  the  information 
could  not  be  verified  as  provided  in 
section  782(i)  of  the  Act.  By  not 
providing  verifiable  information  for 
foreign  inland  freight,  foreign  brokerage 
and  U.S.  brokerage  expenses  when  such 
information  was  available  to  Hylsa.  we 
have  determined  that  Hylsa  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information.  Consequently,  the  use  of 
adverse  partial  facts  available  under 
section  776(b)  of  the  Act  is  warranted. 
We  deducted  the  reported  foreign 
inland  freight,  which  was  paid  by  the 
customer  and  included  in  the  reported 
gross  unit  price.  Rather  than  use 
reported  additional  foreign  inland 
freight,  as  facts  available  we  further 
deducted  the  highest  calculated 
differential  between  reported  and  actual 
foreign  inland  freight  charges  incurred 
for  five  sales  reviewed  at  verification, 
(see  Analysis  Memo).  We  deducted  the 
reported  foreign  and  U.S.  brokerage 
charges,  which  were  paid  by  the 
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custooMr  and  included  in  the  reported 
groM  unit  price.  Rather  than  um 
lepmted  additioDal  foreign  and  U.S. 
brahanfa  chargea.  aa  facta  available  we 
ftnthar  deducted  the  highest  calculated 
rllfciaiilial  between  reported  and  actual 
foreign  and  U.S.  brokerage  chaigea 
incurred  for  five  sales  reviewed  at 
verification  {tee  Analysis  Memo). 

Hylsa  acts  as  importer  of  record  on  its 
U.S.  sales  and  thereby  pays  all 
antidumping  duty  depoaits.  During  the 
course  of  this  proceeding,  petitioners 
requested  that  the  Department  examine 
the  iaaue  of  reimbursement  where  the 
pioduoar/exporter  is  the  importer  of 
record.  Section  353.26  of  the 
Department's  regulations  states  that 
"(i|n  calculating  the  United  States  price, 
the  Secretary  will  deduct  the  amount  of 
any.  antidumping  duty  which  the 
producer  or  reseller,  (i)  (pjaid  directly 
on  behalf  of  the  importer,  or  (ii) 
(r)eimbursed  to  the  importer."  19  CFR 
353.26(aXl).  It  has  been  our  practice 
that  separate  corporate  entities  must 
exist  as  producer/reseller  and  importer 
in  order  to  invoke  the  regulation.  In  the 
present  caae,  the  U.S.  importer  of 
record,  Hylsa.  is  also  the  same  corporate 
entity  that  produces  and  exports  the 
subject  merchandise.  In  such  a  caae. 
there  is  no  separate  company  or  separate 
U.S.  subsidiary,  wholly  owned  or 
otherwise,  that  acts  as  the  importer  of 
record.  Rather,  the  importer  and 
exporter  are  one  and  the  same  corporate 
entity.  In  this  case,  there  can  be  no 
payment  made  to,  or  on  behalf  of,  the 
importer  within  tlie  meaning  of  the 
regulation.  In  accordance  mth  our 
practice,  the  Department  interprets  its 
reimbursement  regulation  as 
inapplicable  in  this  case.  However,  we 
will  consider  this  issue  further  for  the 
final  results,  and  we  invite  comments 
oo  this  issue. 

NaraialVaiM 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home-market  and 
U.S.  sales,  we  determined  that  the 
quantity  of  the  fneign  like  iwoduct  sold 
in  the  exporting  country  waa  sufficient 
to  permit  a  proper  comparison  with  the 
salea  of  the  subject  merchandise  to  the 
United  Stales,  pursuant  to  section  773(a) 
of  the  Ad  Therefore,  in  accordance 
with  section  773(a)(l)(BXi)  of  the  Act. 
we  based  NV  on  the  price  at  which  the 
foreign  like  product  waa  first  sold  for 
consumption  in  the  home  market,  in  the 
uaual  commercial  quantitiea  and  in  the 
ordinary  course  of  trade,  including  salea 
that  benefitted  from  co-export  rebates 
and  short-laMth  discounts. 

Sales  to  afBliatad  customen  in  the 
home  market  which  were  detamaiiiad 
not  to  be  at  arm's-length  %vere  excluded 


from  our  analysis.  To  teat  whether  thaae 
sales  were  maide  at  arm's-length,  we 
compared  the  starting  f>rices  of  sales  of 
comparison  products  to  affiliated  and 
unaffiliated  customen,  net  of  all 
movement  charges,  direct  selling 
expenses,  discounts,  and  p^'-Hng 
Pursuant  to  19  CSHl  353.45(a)  anS  in 
accordance  writh  our  practice,  where  the 
prices  to  the  affiliated  party  were  on 
average  leaa  than  99.5  patcant  (rfthe 
prices  to  unaffiliated  partiaa,  we 
determined  that  the  sales  made  to  the 
affiliated  party  were  not  at  arm's-length. 
See  Notice  of  Final  Reguht  and  PaitkU 
ReciMsion  (^Antidumping  Duty 
Administrative  Review:  Roller  Chain, 
Other  Than  Bicycle.  Fmm  Japan  ft2  FR 
60472  (November  10, 1997).  We 
iiu:luded  thoee  sales  that  passed  the 
arm's  length  test  in  our  analysis  (see  19 
CFR  353.45(a)). 

Where  appropriate,  in  accordance 
with  773(a)(6XA)  of  the  Act.  we 
dediurted  credit  expenses,  warranties, 
advertising,  insiiranca,  packing,  and 
certain  discounts,  and  we  added  interest 
revenue.  The  Department  discovered 
certain  discrepancies  and 
inconsistencies  with  Hylsa 's  freight  data 
which  rendered  the  data  unverifiable  or 
unreliable  within  the  meaning  of  section 
782(e)  of  the  Act.  At  verification,  the 
Department  examined  additional  inland 
freight  reported  by  Hylsa.  Despite  the 
Department's  efforts,  the  data  provided 
by  Hylsa  could  not  be  verified.  In 
accordance  with  section  782(e)  of  the 
Act,  we  rejected  as  unverifiable 
additional  inland  freight  (see  Sales 
Verification  Report).  Therefore,  we 
denied  adjustment  for  reported 
additional  inland  freight.  Furthermore, 
due  to  discrepancies  found  as  a  result  of 
verification  and  in  accordance  with 
section  782(e)  of  the  Act,  we  disallowed 
deduction  of  inland  bvight  «xpaoses 
reported  for  co-export  reoata  salaa  made 
during  1906.  The  Department  also  found 
inconsistencies  concerning  the 
allocation  of  both  early  payment 
discounts  and  interest  revenue  far  late 
payments  (see  Sales  VerificatioB 
Report).  Therefore,  consistent  with 
section  782  (a)  of  the  Act,  «»•  denied 
deductions  fron  the  reported  price  far 
early  payment  discounts  allocated  to 
sales  to  which  interest  revenue  was  also 
allocated. 

We  increeaed  NV  by  U.S.  packing 
coats  in  accordance  with  section 
773(aK6XA)  of  the  Act  and  deaeaaed 
NV  by  home  market  packing  coats  in 
accordance  with  section  773(aM6XB)  of 
the  Act.  We  auMie  adjustments  to  NV  far 
differences  in  coat  attributaUa  to 
differences  in  physical  characteristics  of 
the  merchandiae.  pwauaat  to  section 
773(aX6XCXii)ofthaAct 


Level  oflVada 

In  accordance  with  aectiop 
773(aXlXB)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  oo 
salea  in  the  ctmiparison  market  at  the 
aame  level  of  trade  ("LOT")  aa  the  EP  or 
CEP  tranaactioB.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
compwiacm  market  or,  when  NV  is 
based  on  constructed  value  ("CV").  that 
of  the  sales  from  which  we  derive 
selling,  general  and  administrative 
("SGftA")  expenses  and  profit.  For  EP, 
the  U.S.  LOT  is  also  the  level  of  the 
starting-price  sale,  which  is  usually 
from  exporter  to  importer.  For  CEP.  it  is 
the  level  of  the  constructed  sale  from 
the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  difierent  LOT  than  EP  or  CEP,  we 
examine  stages  in  the  marketing  proceas 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  «im> 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
difCnent  LOT,  and  the  difiierence  afiiects 
price  comparability,  as  manifssted  in  a 
pattern  of  consistent  price  difierences 
between  the  sales  on  whifJi  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(aX7XA)  of  the  Act  Finally,  far  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  oo  basis  for  determining 
whether  the  difiierence  in  the  levels 
between  NV  and  CEP  afiects  price 
comparability,  we  adjust  NV  under 
section  773(aX7XB)  of  the  Act  (the  CEP 
oSret  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa. 
62  FR  61731  (November  19, 1997). 

In  its  questionnaire  responses,  Hylsa 
stated  that  there  were  no  differences  in 
its  selling  activities  by  customer 
categories  within  each  market  In  order 
to  confinn  independently  the  absence  at 
separate  levels  of  trade  within  or 
between  the  U.S.  and  home  markets,  we 
examined  Hylsa's  questionnaire 
responses  fcw  indications  that  Hylsa's 
fiuictiona  as  a  seller  differed 
qualitativriy  or  quantitatively  among 
customer  categories.  Where  poss^le,  we 
further  examined  whether  each  selling 
function  wras  performed  on  a  substantial 
portion  of  sales. 

Hylsa  sold  to  end-usan  in  the  U.S. 
market  In  the  home  market,  Hylsa  sold 
to  local  diatributon  and  end-users. 
Hylsa  performed  essentially  the  same 
selling  functions  for  sales  to  all  its 
home-market  customers,  as  vrell  aa  to 
V.S.  custoosera.  Thus,  our  analysis  of 
the  questi<mnaire  reaponse  leads  ea  to 
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conclude  that  sales  within  or  between 
each  market  are  not  made  at  difiiBrent 
levels  of  trade.  Accordingly,  we 
preliminarily  find  that  all  sales  in  the 
home  market  and  the  U.S.  market  were 
made  at  the  same  level  of  trade. 
Therefore,  we  have  not  made  a  level  of 
trade  adjustment  because  all  price 
comparisons  are  at  the  same  level  of 
trade  and  an  adjustment  pursuant  to 
section  773(aX7XA)  is  not  appropriate. 

Coat-of-Prodw:tfaa  Aod^aia 

Petitioners  alleged,  on  April  4. 1997, 
that  Hylsa  sold  circular  wrelded  non- 
alloy  steel  pipes  and  tubes  in  the  home 
market  at  prices  below  COP.  Based  on 
these  allegations,  in  accordance  with 
773(b)  of  the  Act.  the  Department 
determined,  on  May  6, 1997,  that  it  had 
reesonable  grounds  to  believe  or  suspect 
that  Hylsa  had  sold  the  subject 
merchandise  in  the  home  market  at 
prices  below  the  COP.  See  Lettm-  to 
Shearman  and  Sterling  (May  7, 1997) 
and  Decision  Memorandum  (May  6, 
1997).  We  therefore  initiated  a  cost 
investigation  with  regard  to  Hylsa  in 
order  to  determine  whether  the 
respondent  made  home-market  sales 
during  the  POR  at  prices  below  their 
OOP  within  the  meaning  of  section 
773(b)  of  the  Act.  Before  making  any 
fair-value  comparisons,  we  conducted 
the  COP  analysis  described  below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  Hylsa's  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  home-market  selling, 
general,  and  administrative  expenses 
("SG&A"),  and  packing  costs  in 
accordance  with  section  773(b)(3)  of  the 
Act  Based  on  our  verification  of  the 
cost  response  submitted  by  Hylsa,  we 
adjusted  the  reported  COP  to  reflect 
certain  adjustments  to  the  cost  of 
manufacturing  and  general  and 
administrative  expeiues  (see  Analysis 
Memo). 

B.  Test  of  Home-Market  Prices 

We  used  the  respondent's  weighted- 
average  COP,  as  adjusted  (see  aboveX  for 
the  period  August  1, 1995,  through 
November  30. 1996.  We  compared  the 
weighted-average  COP  figures  to  home- 
market  sales  of  the  foreign  like  product 
as  required  under  section  773(b)  of  the 
Act  In  determining  whether  to 
disregard  home-market  sales  made  at 
prices  below  the  COP,  we  examined 
whether  (1)  within  an  extended  period 
of  time,  such  sales  were  made  in 
substantial  quantities,  and  (2)  such  sales 
were  made  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time.  On  a  product- 


specific  basis,  we  compared  the  COP  to 
the  home-market  prices  (not  including 
VAT),  less  any  applicable  movement 
charges,  discounts,  and  rebates. 

a  Results  of  COP  Test 

In  accordance  %vith  section 
773(bX2XC),  where  less  than  20  percent 
of  Hylsa's  sales  of  a  given  product  were 
at  prices  less  than  the  COP,  we  do  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determine  that  the 
below-cost  sales  were  not  nude  in 
"substantial  quantities."  When  20 
percent  or  more  of  a  Hylsa's  sales  during 
the  POR  were  at  prices  leas  than  the 
COP,  we  determine  such  sales  to  have 
been  made  in  ''substantial  qucmtities" 
writhin  an  extended  period  of  time  in 
accordance  with  section  773(bX2)(B)  of 
the  Act,  and  not  at  prices  wfaic^  would 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time,  in  accordance 
with  section  773(b)(2KD)  of  the  Act 
Therefore,  we  disregarded  such  below- 
cost  sales  of  Hylsa.  Where  all 
contemporaneous  sales  of  a  comparison 
product  were  disregarded,  we  calculated 
NV  based  on  CV. 

D.  Calculation  ofCV 

In  accordance  with  section  773(e)  of 
the  Act  we  calculated  CV  based  on  the 
sum  of  Hylsa's  cost  of  materials, 
fabrication,  SG&A,  U.S.  packing  costs, 
interest  expenses  as  reported  in  the  U.S. 
sales  database  and  profit  As  noted 
above,  we  recalculated  Hylsa's  COM 
and  general  and  administrative 
expenses  based  on  our  verification 
results.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act.  we  based  SG&A 
and  profit  on  the  amounts  incurred  and 
realized  by  the  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consimiption  in  the  foreign  coimtry.  For 
selling  expenses,  we  used  the  weighted- 
average  home  market  selling  expenses. 
Where  we  compared  CV  to  EP,  we 
added  the  lesser  of  home  market 
commissions  or  U.S.  indirect  selling 
expenses  to  CV. 

Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
based  on  the  official  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York.  Section  773A(a)  of  the  Act 
directs  the  Department  to  use  a  daily 
exchange  rate  in  order  to  convert  foreign 
currencies  into  U.S.  dollara,  unless  the 
daily  rate  involves  a  "fluctiiation."  In 
accordance  with  the  Department's 
practice,  we  have  determined  as  a 
general  matter  that  a  fluctuation  exists 


when  the  daily  exchange  rate  difien 
from  a  benchmark  by  2.25  percent  See 
Cut-to-Length  Steel  Plate  from  Belgium: 
Prelimiitary  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
48213  (dtiog  Certain  Stainless  Steel 
Wire  Rods  from  France:  Prelirrdnary 
Results  of  Antidumping  Duty 
AdminMrative  Review,  61  FR  8915 
(March  6, 1996)).  The  benchmark  is 
defined  as  the  rolling  average  of  rates  for 
the  past  40  business  days.  When  we 
determine  a  fluctuation  exists,  we 
substitute  the  benchmark  far  the  daify 
rate. 


ofOeKevfaw 

As  a  result  of  this  review,  we 
{Hriiminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists: 

Circular  welded  non-alloy  steel  pipes 
and  tubes 


Producar/MMHdBcturar/Exportar 
Wagfateo-Awn^  Mv^gin  .......... 


Hytaa 

7.90% 


Parties  to  this  proceeding  may  request 
disclosure  within  five  days  of 
publication  of  this  notice.  Any 
interested  party  may  request  attearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  working  day  ther^ter.  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
laiefis  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  lateqihan  37  days  after  the  date  of 
publication  of  this  notice.  The 
Department  will  publish  a  notice  of  the 
final  results  of  the  administrative 
review,  including  its  analysis  of  issues 
raised  in  any  written  comments  or  at  a 
hearing,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  this  antidumping  duty 
review  for  all  shipments  of  circular 
welded  non-alloy  steel  pipe  frt>m 
Mexico,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)  of  the  Tariff  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
company  will  be  that  established  in  the 
final  results  of  revie%v;  (2)  for  exporters 
not  covered  in  this  review,  but  covered 
in  the  LTFV  investigation  or  previous 
review,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
from  the  LTFV  investigation  or  the  most 
recent  previous  review;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  previous  review,  or  the 
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original  LTFV  investigation.  t>ut  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  36.62 
percent,  the  "All  Others"  rate  in  the 
LTFV  investigation.  These 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

We  will  calculate  importer-specific 
duty  assessment  rates  as  a  per  ton  unit 
value  for  EP  sales.  To  calculate  the  per 
ton  unit  value  for  assessment,  we 
summed  the  margins  on  U.S.  sales  «vith 
positive  margins,  and  then  divided  this 
sum  by  the  total  entered  tonnage  of  all 
U.S.  sales. 

This  notice  serves  as  a  preliminary 
reminder  to  imfiorters  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occuned  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  aaministrative  review  and  notice 
are  published  in  accordance  with 
section  751(aHl)  of  the  Act  and  19  CFR 
353.22. 

Dated:  Decamber  2. 1997. 

Assistant  Secretary  for  Import         ^ 
Administration. 

IFR  Doc.  97-32064  Filed  12-5-97;  8:45  am] 
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InienialiofMi  Trade  Admintetralion 
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Certain  Hot-Rolled  Lead  and  Bianuith 
Cartion  Maal  Products  From  tha 
UnNad  Kingdom;  Preliminary  Rasuits 
of  Countarvaillng  Duty  Adminlstratlvo 


AQBCY:  Import  Administration. 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 


r:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  countervailing  duty  order  on 
certain  hot-rolled  lead  and  bismuth 
cartion  steel  products  from  the  United 


Kingdom.  The  period  covered  by  this 
administrative  review  is  January  1, 1996 
through  December  31,  1996.  For 
information  on  the  net  sutisidy  for  each 
reviewed  company,  as  well  for  all  non- 
raviewed  companies,  please  see  the 
"Preliminary  Results  of  Review"  section 
of  this  notice.  If  the  final  results  remain 
the  same  as  these  preliminary  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
countervailing  duties  as  indicated  in  the 
"Preliminary  Results  of  Review"  section 
of  this  notice.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  Decemlwr  8. 1997. 
FOR  FUfrmER  mmm/ivou  contact: 
Christopher  Cassel,  Suzanne  King,  or 
Dana  Mermelstein,  Office  of  CVD/AD 
Enforcement  VI,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N.W.. 
Washington.  D.C  20230;  telephone: 
(202)  4a2-27M. 

Background 

On  March  22, 1993,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Re^ater  (58  FR  15327) 
the  countervailing  duty  order  on  certain 
hot-rolled  lead  and  bismuth  cartx>n  steel 
products  from  the  United  Kingdom.  On 
March  7. 1997,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  (62 
FR  10521)  of  this  countervailing  duty 
order.  We  received  a  timely  request  for 
review  from  Inland  Steel  Bar  Co.,  an 
interested  party  to  this  proceeding.  We 
initiated  the  review,  covering  the  period 
January  1. 1996,  through  December  31, 
1996,  on  April  24,  1997  (62  FR  19988). 

In  accordance  with  19  CFR  355.22(a), 
this  review  covers  only  those  producers 
or  exporters  for  which  a  review  was 
specifically  requested.  Accordingly,  this 
review  tovers  British  Steel  Engineering 
Steels  Holdings.  British  Steel 
Engineering  Steels  Limited,  and  British 
Steel  pic. 

Applicable  Statute 

.   Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
hot-roUed  bars  and  rods  of  non-alloy  or 


other  alloy  steel,  whether  or  not 
descaled,  containing  by  weight  0.03 
percent  or  more  of  lead  or  0.05  percent 
or  more  of  bismuth,  in  coils  or  cut 
lengths,  and  in  numerous  shapes  and 
sizes.  Excluded  from  the  scope  of  this 
review  are  other  alloy  steels  (as  defined 
by  the  Harmonized  Tariff  Schedule  of 
the  United  States  (liTSUS)  Chapter  72. 
note  1(0).  except  steels  classified  as 
other  alloy  steels  by  reason  of 
containing  by  weight  0.4  percent  or 
more  of  lead  or  0.1  percent  or  more  of 
bismuth,  tellarium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 
flat-rolled  products.  Most  of  the 
products  covered  in  this  review  are 
provided  for  under  subheadings 
7213.20.00.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantities  of  these 
products  may  also  enter  the  United 
States  under  the  following  HTSUS 
subheadings:  7213.31.30.00, 60.00; 
7213.39.00.30,  00.60,  00.90; 
7214.40.00.10.  00.30.  00.50; 
7214.50.00.10,  00.30.  00.50; 
7214.60.00.10,  00.30.  00.50;  and 
7228.30.80.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  for  Customs  purposes, 
our  written  descriptfon  of  the  scope  of 
this  proceeding  is  dispositive. 

Qumge  JB  Owaership 

(I)  Background 

On  March  21, 1995,  British  Steel  pk 
(BS  pic)  acquired  ail  of  Guest,  Keen  ft 
Nettlefolds'  (GKN)  shares  in  United 
Engineering  Steels  (UES),  the  company 
which  produced  and  exported  the 
subject  merchandise  to  the  United 
States  during  the  original  investigation. 
Thus,  UES  became  a  wholly-owned 
subsidiary  of  BS  pic  and  was  renamed 
British  Steel  Engineering  Steels  (BSES). 

Prior  to  this  change  in  ownership. 
UES  was  a  joint  ventiire  cdmpany 
formed  in  1986  liy  British  Steel 
Corporation  (BSC),  a  government-owned 
company,  and  GKN.  In  return  for  shares 
in  UES,  BSC  contributed  a  major  portion 
of  its  Special  Steels  Business,  the 
productive  unit  which  produced  the 
subject  merchandise.  GKN  contrilmted 
its  Biymbo  Steel  Works  and  its  forging 
business  to  the  joint  venture.  BSC  was 
privatized  in  1988  and  now  bears  the 
name  BS  pic. 

In  the  investigation  of  this  case,  the 
Department  found  that  BSC  had 
received  a  number  of  nonrecurring 
subsidies  prior  to  the  1986  transfer  of  its 
Special  Steels  Business  to  UES.  See 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Hot-Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
From  the  United  Kingdom,  58  FR  6237. 
6243  (January  27. 1903)  [Lead  Bar). 


Further,  the  Department  determined 
that  the  sale  to  UES  did  not  alter  these 
previously  bestowed  subsidies,  and  thus 
the  portion  of  BSC's  pre-1986  subsidies 
attributable  to  its  Special  Steels 
Business  transferred  to  UES.  Lead  Bar  at 
6240. 

In  the  1993  certain  steel  products 
investigations,  the  Department  modified 
the  allocation  methodology  developed 
for  Lead  Bar.  Specifically,  the 
Department  stated  that  it  would  no 
longer  assimie  that  all  subsidies 
allocated  to  a  productive  unit  follow  it 
when  it  is  sold.  Rather,  when  a 
productive  unit  is  sptm-off  or  acquired, 
a  portion  of  the  sales  price  of  the 
productive  imit  represents  the 
reallocation  of  prior  subsidies.  See  the 
General  Issues  Appendix  {GIA), 
appended  to  the  Final  Countervailing 
Duty  Determination:  Certain  Steel 
Products  From  Austria,  58  FR  37217, 
37269  Only  9,  1993)  [Certain  Steel).  In 
a  subsequent  Remand  Determination, 
the  Department  aligned  Lead  Bar  with 
the  methodology  set  forth  in  the 
"Privatization"  and  "Restructuring" 
sections  of  the  GIA.  Certain  Hot-Rolled 
Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom: 
Remand  Determination  (October  12, 
1993)  (Aemond). 

(D)  Analysis  ofBS  pic's  Acquisition  of 
UES 

On  March  21. 1905.  BS  pic  acquired 
100  percent  of  UES.  In  determining  how 
this  change  in  ownership  affects  our 
attribution  of  subsidies  to  the  subject 
merchandise,  we  relied  on  Section 
771(5)(F)  of  the  Act.  which  states  that  a 
change  in  ownership  does  not  require  a 
determination  that  past  subsidies 
received  by  an  enterprise  are  no  longer 
countervailable.  even  if  the  transaction 
is  accomplished  at  arm's  length.  The 
Statement  of  Administrative  Action. 
H.R.  Doc.  No.  316, 103d  Cong.,  2d  Sess. 
(1994)  (SAA),  explains  that  the  aim  of 
this  provision  is  to  prevent  the  extreme 
interpretation  that  the  arm's  length  sale 
of  a  firm  automatically,  and  in  all  cases, 
extinguishes  any  prior  subsidies 
conferred.  While  the  SAA  indicates  that 
the  Department  retains  the  discretion  to 
determine  whether  and  to  what  extent  a 
change  in  ownership  eliminates  past 
subsidies,  it  also  indicates  that  this 
discretion  must  be  exercised  carefully 
by  considering  the  facts  of  each  case. 
SAA  at  928. 

In  accordance  with  the  Act  and  the 
SAA,  we  examined  the  facts  of  BS  pic's 
acquisition  of  GKN's  shares  of  UES,  and 
we  determined  that  the  change  in 
ownership  does  not  render  previously 
bestowed  subsidies  attributable  to  UES 
no  longer  coimtervailable.  However,  we 


also  determined  that  a  portion  of  the 
purchase  price  paid  for  UES  is 
attributable  to  its  prior  subsidies. 
Therefore,  we  reduced  the  amount  of 
the  subsidies  that  "traveled"  with  UES 
to  BS  pic.  taking  into  account  the 
allocation  of  subsidies  to  GKN.  the 
former  joint-owner  of  UES.  See  Certain 
H(a-RoIled  Lead  and  Bismuth  Carbon 
Steel  Products  From  the  Uidted 
Kingdom:  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  62  FR  53306  (October  14. 1997) 
[Lead  Bar  95  Final  Results)  and  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  From  the  United 
Kingdom:  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review,  62  FR  16555  (April  7,  1997) 
{Lead  Bar  95  Preliminary  Results).  To 
calculate  the  amount  of  UES's  subsidies 
that  passed  through  to  BS  pic  as  a  result 
of  the  acquisition,  we  applied  the 
methodology  described  in  the 
"Restructuring"  section  of  the  GIA.  See 
GIA,  58  FR  at  37268-37269.  This 
determination  is  in  accordance  with  our 
changes  in  ownership  finding  in  Final 
Affirmative  Countervailing  Duty 
Determination:  Pasta  From  Italy,  61  FR 
30288,  30289-30290  Qune  14, 1996). 
and  our  finding  in  the  1994 
administrative  review  of  this  case,  in 
which  we  determined  that  "(tjhe  URAA 
is  not  inconsistent  with  and  does  not 
overturn  the  Department's  General 
Issues  Appendix  methodology  or  its 
findings  in  the  Lead  Bar  Remand 
Determination."  Certain  Hot-Rolled 
Lead  and  Bismuth  Carbon  Steel 
Products  From  the  United  Kingdom: 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  61  FR  58377, 
58379  (November  14, 1996). 

With  the  acquisition  of  UES,  we  also 
had  to  determine  whether  BS  pic's 
remaining  subsidies  are  attributable  to 
the  subject  merchandise.  Where  the 
Department  finds  that  a  company  has 
received  untied  countervailable 
subsidies,  to  determine  the 
countervailing  duty  rate,  the 
Department  attributes  those  subsidies  to 
that  company's  total  sales  of 
domestically  produced  merchandise, 
including  the  sales  of  100-percent- 
owned  domestic  subsidiaries.  If  the 
subject  mercliandise  is  produced  by  a 
subsidiary  company,  and  the  only 
subsidies  in  question  are  the  untied 
subsidies  received  by  the  parent 
company,  the  couintervailing  duty  rate 
calculation  for  the  subject  merchandise 
is  the  same  as  described  above. 
Similarly,  if  such  a  company  purchases 
another  company,  as  was  the  case  with 
BS  pic's  purchase  of  UES,  then  the 
current  bisnefit  from  the  parent 


company's  allocable  untied  subsidies  is 
attributed  to  total  sales,  including  the 
sales  of  the  newly  acquired  company. 
See.  e.g.,  GIA,  58  FR  at  3762  ("the 
Department  often  treats  the  parent  entity 
and  its  subsidiaries  as  one  v^en 
determining  who  ultimately  benefits 
from  a  subsidy");  Final  Affirmative 
Countervailing  Duty  Determinatioru: 
Certain  Steel  Products  from  Germany, 
58  FR  37315  (July  9, 1993).  Accordin^y. 
in  the  Lead  Bar  95  Final  Results,  we 
determined  that  it  is  appropriate  to 
collapse  BSES  with  BS  pic  for  purposes 
of  calculating  the  countervailing  duty 
for  the  subject  merchandise.  BSES.  as  a 
wholly-owned  subsidiary  of  BS  pic, 
continues  to  benefit  from  the  remaining 
benefit  stream  of  BS  pic's  untied 
subsidies. 

In  collapsing  UES  with  BS  pic,  we 
also  determined  that  UES's  untied 
subsidies  "rejoined"  BS  pic's  pool  of 
subsidies  with  the  company's  1995 
acquisition.  All  of  these  subsidies  were 
imtied  subsidies  originally  bestowed 
upon  BSC  (BS  pic).  After  the  formation 
of  UES  in  1986,  the  subsidies  that 
"traveled"  with  the  Special  Steels 
Business  were  cdso  untied,  and  were 
found  to  benefit  UES  as  a  whole.  See 
Lead  Bar  95  Final  Results;  Lead  Bar  95 
PreUminary  Results. 

(m)  Calculation  of  Benefit 

To  calculate  the  countervailing  duty 
rate  for  the  subject  merchandise  in  1996, 
we  first  determined  BS  pic's  benefits  in 
1996,  taking  into  account  all  spin-offs  of 
productive  units  (including  the  Special 
Steel  Business)  and  BSC's  full 
privatization  in  1988.  See  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  the  United  Kingdom,  58  FR  37393 
(July  9, 1993)  [UK  Certain  SteeT).  We 
then  calculated  the  amount  of  UES's 
sulMidies  that  "rejoined"  BS  pic  after 
the  1995  acquisition,  taking  into 
account  the  reallocation  of  subsidies  to 
GKN.  See  Lead  Bar  95  Final  Results; 
Lead  Bar  95  Preliminary  Results.  As 
indicated  above,  in  determining  both 
the  e  amounts,  we  followed  the 
methodology  outiined  in  the  GIA.  After 
adding  BS  pic's  and  UES's  benefits  for 
each  program,  we  then  divided  that 
amount  by  BS  pic's  total  sales  of 
merchandise  produced  in  the  United 
Kingdom  in  1996. 

AllofMtion  Methodology 

In  British  Steel  pic  v.  United  States. 
879  F.  Supp.  1254  (OT  1995).  the  U.S. 
Court  of  International  Trade  ruled 
against  the  Department's  allocation 
methodology,  which  relied  on  U.S. 
Internal  Revenue  Service  information  on 
the  industry  specific  average  useful  life 
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of  assets  for  determining  the  allocation 
period  for  non-recurring  subsidies.  In 
accordance  with  the  Court's  remand 
order,  the  Department  calculated  a 
company-specific  allocation  period 
based  on  the  AUL  of  non-renewable 
physical  assets  for  BS  pic.  This 
allocation  period  was  18  years.  This 
remand  determination  was  affirmed  by 
the  Court  on  June  4, 1996.  British  Stml 
pic  V.  Uniied  States,  929  F.  Supp.  426. 
439  (Crr  1996). 

The  Department's  acquiescence  to  the 
CTT's  decision  in  the  Certain  Steel  cases 
resulted  in  different  allocation  periods 
between  the  UK  Certain  Steel  and  Lead 
Bar  proceedings  (18  years  vs.  15  years). 
Different  allocation  periods  for  the  same 
subsidies  in  two  proceedings  involving 
the  same  company  generate  significant 
inconsistencies.  Moreover,  Ul^  became 
a  wholly-owned  subsidiary  of  BS  pic  in 
1995.  In  the  1995  review  of  Lead  Bar.  in 
order  to  maintain  a  consistent  allocation 
period  across  the  UK  Certain  Steel  and 
Lead  Bar  proceedings,  as  well  as  in  the 
difiisrent  segments  of  Lead  Bar,  we 
altered  the  allocation  methodology 
previously  used  to  determine  the 
allocation  period  for  non-recurring 
subsidies  previously  bestowed  on  BSC 
and  attributed  to  UES.  In  the  1995 
review,  we  applied  the  company- 
specific  18-year  allocation  period  to  all 
non-recurring  subsidies.  See  Lead  Bar 
95  Final  Results.  Based  on  our  decision 
in  the  1995  administrative  review  of  this 
order,  we  preliminarily  determine  that  it 
is  appropriate  in  this  review  to  continue 
to  allocate  all  of  BSC's  non-recurring 
subsidies  over  BS  pic's  company- 
specific  average  useful  life  of  renewable 
phjrsical  assets  [i.e..  18  years). 

Analyais  of  Programa 

/.  Programs  Conferring  Subsidies 
(A)  Equity  Infusions 

In  each  year  from  1978/79  through 
1985/86,  BSC/BS  pic  received  equity 
capital  from  the  Secretary  of  State  for 
Trade  and  Industry  pursuant  to  section 
18(1)  of  the  Iron  and  Steel  Acts  1975, 
1981,  and  1982.  According  to  section 
18(1),  the  Secretary  of  State  for  the 
Department  of  Trade  and  Industry  may 
"pay  to  the  Corporation  (BSC)  such 
funds  as  he  sees  fit."  The  Government 
of  the  United  Kingdom's  equity 
investments  in  BSC/BS  pic  were  made 
pursuant  to  an  agreed  external  financing 
limit  which  was  based  upon  medium- 
term  financial  projections.  BSC's 
performance  was  monitored  by  the 
Government  of  the  United  Kingdom  on 
an  ongoing  basis  and  requests  for  capital 
were  examined  on  a  case-by-case  basis. 
The  UK  government  did  not  receive  any 
additional  ownership,  such  as  stock  or 


additional  rights,  in  return  for  the 
capital  provided  to  BSC/BS  pic  under 
section  18(1)  since  it  already  owned  100 
percent  of  the  company. 

In  Lead  Bar  (58  PR  at  6241).  the 
Department  found  BSC/BS  pic  to  be 
unequityworthy  from  78/79  through 
1985/86,  and  thus  determined  that  the 
Government  of  the  United  Kingdom's 
equity  infusions  wen  inconsistent  with 
commercial  considerations.  Although, 
prior  to  the  formation  of  UES,  BSC's 
section  18(1)  equity  capital  was  written 
off  in  two  stages  (£3.000  million  in  1981 
and  £1,000  million  in  1982)  as  part  of 
a  capital  reconstruction  of  BSC,  the 
Department  determined  that  BSC/BS  pic 
benefitted  from  these  equity  infusions, 
notwithstanding  the  subsequent  write- 
off of  equity  capital.  Thererore,  the 
Department  countervailed  the  equity 
investments  as  grants  given  in  the  years 
the  equity  capital  was  received.  No  new 
information  or  evidence  of  changed 
circumstances  was  presented  in  this 
review  to  warrant  a  reconsideration  of 
that  finding. 

Because  the  Department  determined 
in  Lead  Bar  that  the  infusions  are  non- 
recurring, we  have  allocated  the  benefits 
over  BS  pic's  company-specific  average 
useful  life  of  renewable  physical  assets 
(18  years). 

Although  uncreditworthiness  was  not 
specifically  alleged  or  investigated 
during  the  investigation  on  lead  bar.  in 
UK  Certain  Steel  the  Department  found 
that  BSC/BS  pic  was  uncreditworthy 
frnm  1977/78  through  1985/86.  58  FR  at 
37395.  No  new  information  or  evidence 
of  changed  circumstances  was  presented 
in  this  review  to  warrant  a 
reconsideration  of  that  finding. 
Therefore,  we  have  used  a  discount  rate 
which  includes  a  risk  premium  to 
calculate  the  benefit  firom  the  grants. 
See,  e.g..  Final  Affirmative 
Countenrailing  Duty  Determinations: 
Certain  Steel  Products  From  Mexico,  58 
FR  37352.  37354  (July  9. 1993)  (Mexican 
Steel)- 

To  calculate  the  benefit  to  the  subject 
merchandise  6t>m  this  program,  we  first 
summed  the  benefit  to  BS  pic  from  all 
infusions  allocated  to  1996.  Then,  we 
determined  the  portion  of  that  benefit 
still  remaining  with  BS  pic  after 
accounting  for  privatization  and  spin- 
offs. To  that  we  added  the  portion  of 
UES's  subsidies  under  this  program  that 
"rejoined"  BS  pic  with  the  acquisition. 
See  the  "Change  in  Ownership"  section 
of  the  notice.  We  then  divided  the  result 
by  BS  pic's  total  sales  of  merchandise 
produced  in  the  United  Kingdom  in 
1996.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  for  this 
program  to  be  4.69  percent  ad  valorem 
in  1996. 


(B)  Re^onal  Development  Grant 
Program 

RagionaJ  developmeat  grants  were 
paid  to  BSC/BS  pk  under  the  Industry 
Act  of  1972  and  the  Industrial 
Development  Act  of  1962.  In  order  to 
qualify  for  assistance  under  these  two 
Acts,  an  applicant  bad  to  be  engaged  in 
manufactuiing  and  located  in  an 
assisted  area.  Assisted  areas  are  older, 
industrial  regions  identified  as  having 
deep-seated,  long-term  problems  such  as 
high  levels  of  unemployment, 
migration,  slow  economic  growth, 
derelict  land,  and  obsolete  factory 
buildings.  Regional  development  grants 
were  given  for  the  purchase  of  specific 
assets.  According  to  the  Govenunent  of 
the  United  Kingdom,  the  program 
involved  one-time  grants,  sometimes 
disbursed  over  several  years. 

BSC/BS  pic  received  regional 
development  grants  during  the  period 
between  fiscal  years  1978/79  and  1985/ 
86.  The  Department  found  this  program 
countervailable  in  Lead  Bar  (58  FR  at 
6242),  because  it  is  limited  to  specific 
regions.  No  new  information  or 
evidence  of  changed  circumstances  was 
presented  in  this  review  to  warrant  a 
reconsideration  of  that  finding. 

In  Lead  Bar,  we  determined  that, 
because  each  grant  required  a  separate 
application,  these  grants  are  non- 
recurring. Accordingly,  vire  have 
calculated  the  benefits  from  this 
program  by  allocating  the  benefits  over 
BS  pic's  company-specific  average 
useful  liCe  of  renewable  physical  assets 
(18  years).  Since  BSC/BS  pic  was 
uncreditworthy  from  1978/79  through 
1985/86  (as  discussed  under  the  "Equity 
Infusions"  section,  above),  we  have 
iiaed  a  discount  rate  which  includes  a 
risk  premium  [see  Mexican  Steel,  58  FR 
at  37354)  to  calculate  the  benefits  from 
these  grants. 

To  odctilate  the  benefit  from  this 
program,  we  followed  the  methodology 
described  above  in  the  section  on 
"Equity  Infusions".  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
for  this  program  to  be  0.15  percent  ad 
valorem  in  1996. 

(C)  National  Loan  Funds  Loan 
Cancellation 

In  conjunction  with  the  1981/1982 
capital  reconstruction  of  BSC,  section 
3(1)  of  the  Iron  and  Steel  Act  of  1981 
extinguished  certain  National  Loans 
Fund  (NLF)  loans,  as  well  as  the  interest 
accrued  thereon,  at  the  end  of  BSC's 
1980/81  fiscal  year.  Because  this  loan 
cancellation  was  provided  specifically 
to  BSC,  the  Department  determined  in 
Lead  Bar  (58  FR  at  6242)  that  it 
provided  a  countervailable  benefit  No 
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new  information  or  evidence  of  changed 
circumstances  was  presented  in  this 
review  to  warrant  a  reconsideration  of 
that  finding. 

We  calculated  the  benefit  for  this 
review  using  our  standard  methodology 
for  non-recurring  grants.  We  allocated 
the  benefits  from  this  loan  cancellation 
over  BS  pic's  company-specific  average 
useful  life  of  renewable  physical  assets 
(18  years).  Because  BSC/BS  pic  was 
found  to  be  uncreditworthy  in  1981/82 
(as  discussed  under  "Equity  Infusions" 
section,  above),  we  have  used  a  discount 
rate  which  includes  a  risk  premium.  See 
Mexican  Steel,  58  FR  at  37354. 

To  calculate  the  benefit  from  this 
program,  we  followed  the  methodology 
described  above  in  the  section  on 
"Equity  Infusions".  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
for  thik  program  to  be  0.44  percent  ad 
valorem  in  1996. 

n.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  find  that  the 
producers  and/or  exporters  of  the 
subject  merchandise  subject  to  this 
review  did  not  apply  for  or  receive 
benefits  under  these  programs  during 
the  FOR: 

(A)  New  Commimity  Instrument  Loans 

(B)  ECSC  Article  54  Loan  Guarantees 

(C)  NLF  Loans 

(D)  ECSC  Conversion  Loans 

(E)  European  Regional  Development 

Fund  Aid 

(F)  Article  56  Rebates 

(G)  Regional  Selective  Assistance 

(H)  ECSC  Article  56(b)(2}  Redeployment 

Aid 
(I)  Inner  Urban  Areas  Act  of  1978 
(J)  LINK  Initiative 
(K)  European  Coal  and  Steel  Community 

(ECSC)  Article  54  Loans/Interest 

Rebates 

m.  Program  Previously  Determined  To 
Be  Terminated 

Tiansportation  Assistance 

The  Department  found  this  program 
to  be  terminated  in  the  1995 
administrative  review  of  this 
countervailing  duty  order.  See  Lead  Bar 
1995  Tmal  Results. 

IV.  Other  Programs  Examined 

We  also  examined  the  following 
programs: 

BRTTE/EuRAM  and  Standards 
Measurement  and  Testing  Program 

BS  pic  received  assistance  under 
these  two  European  Union  programs  to 
fiind  research  and  development.  The 
European  Union  claimed  that  assistance 


provided  under  both  of  these  programs 
is  non-countervailable  in  accordance 
with  Article  8.2(a)  of  the  WTO 
Agreement  on  Subsidies  and 
Countervailing  Measures  and  section 
771(5B)(B)  of  the  Act  (which  provide 
that  certain  research  and  development 
subsidies  are  not  countervailable).  We 
preliminarily  determine  that  it  is  not 
necessary  to  determine  whether  BRITE/ 
EuRAM  and  the  Standards     * 
Measurement  and  Testing  Program 
qualify  for  non-cdUntervailable 
treatment  because  combined,  the 
assistance  provided  under  both  of  these 
programs  would  result  in  a  rate  of  less 
than  0.005  percent  ad  valorem,  and  thus 
would  have  no  impact  on  the  overall 
countervailing  duty  rate  calculated  for 
this  POR.  For  this  same  reason  we  have 
not  conducted  a  specificity  analysis  of 
these  programs.  See.  e.g.,  Pinal 
Affirmative  Countervailing  Duty 
Determination:  Steel  Wire  Rod  from 
Germany,  62  FR  54990.  54995-54996 
(October  22, 1997);  Certain  Carbon  Steel 
Products  from  Sweden;  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  62  FR  16549  (April  7, 1997)  and 
Certain  Carbon  Steel  Products  from 
Sweden;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review.  61  FR  64062.  64065  (Decembm 
3. 1996);  Final  Negative  Countervailing 
Duty  Determination:  Certain  Laminated 
Hardwood  Trailer  Flooring  ("LHF") 
From  Canada.  62  FR  5201  (February  4, 
1997);  Industrial  Phosphoric  Acid  From 
Israel:  Final  Results  of  Countervailing 
Duty  Administrative  Review,  61  FR 
53351  (October  11. 1996)  and  Industrial 
Phosphoric  Acid  From  Israel; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review,  61  FR 
28845  (June  6. 1996). 

Preliminary  Results  of  Review 

In  accordance  with  19  CFR 
355.22(c)(4)(ii).  we  have  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  review.  As  discussed  in 
the  "Change  in  Ownerahip"  section  of 
the  notice,  above,  we  are  treating  British 
Steel  pIc  and  British  Steel  Engineering 
Steels  as  one  company  for  purposes  of 
this  proceeding.  For  the  period  January 
1. 1996  through  December  31. 1996.  we 
preliminarily  determine  the  net  subsidy 
for  British  Steel  pic/British  Steel 
Engineering  Steels  (BS  plc/BSES)  to  be 
5.28  percent  ad  valorem.  If  the  final 
results  of  this  review  remain  the  same 
as  these  preliminary  results,  the 
Department  intends  to  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  for  BS  plc/BSES  at° 
5.28  percent  ad  valorem.  The 
Department  also  intends  ta  instruct  the 


U.S.  Customs  Service  to  collect  a  cash 
deposit  of  5.28  percent  of  the  Lorb. 
invoice  price  on  all  shipments  of  the 
subject  merchandise  from  BS  plc/BSES/ 
UES,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publicaticm  of  the  final 
results  of  this  review. 

Because  the  URAA  replaced  the 
general  rule  in  &vor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act  The  requested  review  vrill 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
355.22(a).  Pursuant  to  19  CFR  355.22(g). 
for  all  companies  for  which  a  review 
was  not  requested,  duties  must  be 
assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Torrington 
Company  v.  United  States,  822  F.Supp. 
782  (CTT  1993)  and  Floral  Trade  Council 
V.  United  States.  822  F.Supp.  766  (OT 
1993)  (interpreting  19  CFR  353.22(e). 
the  antidumping  regulation  oa 
automatic  assessment,  which  is 
identical  to  19  CFR  35S.22(g]). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 
review  will  be  unchanged  by  the  results 
of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recrat 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  are  those 
established  in  the  most  recently 
completed  administrative  proceeding, 
conducted  pursuant  to  the  statutory 
provisions  that  were  in  effect  prior  to 
the  URAA  amendments.  See  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbmt 
Steel  Products  from  the  United 
Kingdom;  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  60  FR  54841  (Octob»  26. 1995). 
These  rates  shall  apply  to  all  non- 
reviewed  companies  until  a  review  of  a 
company  assigned  these  rates  is 
requested.  In  addition,  for  the  period 
January  1, 1996  through  December  31, 
1996.  the  assessment  rates  applicable  to 
all  non-reviewed  companies  covered  by 
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this  order  are  the  cash  deposit  rates  in 
effect  at  the  time  of  entry. 


Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology;  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  Inieft  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  argument 
in  this  proceeding  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  Any  hearing, 
if  requested,  will  be  held  seven  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefo.  Copies  of  case  briefo 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  Mrith  19 
CFR  355.38. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefii,  under  19 
CFR  355.38.  are  due.  The  Department 
will  publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
■inr  case  or  rebuttal  brief  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aKl) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  Decambar  1. 1997. 
S.  LaKi 


Atxittant  Secretary  for  Import 

Adminittratiot». 
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DEPARTMENT  OF  COMMERCE 
hMsnifltionfli  Trads  Adnntnistrfltton 


North  Amsricwi  Fra^Tradv 
AgfMUMfit,  Articio  1i04,  NAFTA  PwmI 
n>quMt  fof  Panol  nmhtm 


AOENCY:  NAFTA  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  First  Request  for  Panel 

Review. 


r:  On  November  21, 1997,  Ispat 
Sidbec  Inc.  filed  a  First  Request  for 
Panel  Review  with  the  United  States 


Section  of  the  NAFTA  Secretariat 
pursuant  to  Article  1904  of  the  North 
American  Free  Trade  Agreement.  A 
second  request  was  also  filed  on 
November  21, 1997  on  behalf  of  the 
Gouvemement  du  Quebec.  Panel  review 
was  requested  of  the  final 
countervailing  duty  determination  made 
by  the  International  Trade 
Administration,  respecting  Steel  Wire 
Rod  From  (Canada.  This  determination 
was  published  in  62  Fadaral  Kagialar 
54972,  on  October  22, 1997.  The 
NAFTA  Secaetariat  has  assigned  Case 
Number  USA-97-1 904-08  to  this 
request. 

TON  FURTNCII MPOMMATKM  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUFfLOKNTARV  ■romUTWN:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinatioiu  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is    . 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Pnxedure  for  Article  1904 
Binational  Panel  Review*  ("Rules"). 
These  Rules  were  published  in  the 
Federal  RagislBr  on  February  23,  1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  U.S.  Section  of  the 
NAFTA  Secretariat,  purstiant  to  Article 
1904  of  the  Agreement,  on  November 
21,  1997,  requesting  panel  review  of  the 
final  countervailing  duty  determinatian 
described  above. 

The  Rules  provide  that- 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  December  22,  1997); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 


the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
January  5. 1998);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defiansas  raised  in  the  panel 
review. 

UMOgI*  UBO0flBO0r  Z|  i9v/. 

Uiuted  Statet  Secretary,  NAFTA  Secretariat. 
(FR  Doc.  97-31952  Filed  12-^-97. 8:45  am] 

LCOMMia^OT-P  ^ 


DEPARTMENT  OF  COMMERCE 


Aominiaufluon 


p.D.  120197B1 


m,  9LIWIUIIC  nosoafcn 
Pofiiiil  No.782— 13M 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Issuance  of  permit. 


r:  Notice  is  hereby  given  that 
the  National  Marine  Mammal 
Laboratory,  Alaska  Fisheries  Science 
Center,  7600  Sand  Point  Way  NE,  Bin 
C15700,  Seattle,  Washington  98115- 
0070,  has  been  issued  a  permit  to  import 
and  export  marine  mammal  apecimens 
for  scientific  purposes. 
AOOWHIca:  The  permit  and  related 
dociunents  are  available  for  review 
upon  written  request  or  by  appointment 
(see  SUPfLaKNTARY  ■rOWMATION) 
SUmaCNTAirr  ■rOWMATWN:  On  August 
7, 1997,  notice  was  published  in  the 
Federal  Kagieler  (62  FR  442511)  that  a- 
request  for  a  scientific  research  permit 
to  import  and  export  marine  mammal 
specimen  materials  had  been  submitted 
by  the  above-named  institution.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973  (ESA, 
16  U.S.C.  1531  et  seq.),  the  regulations 
governing  the  taking,  importing  and 
exporting  of  endangered  fish  and 
wildlife  (50  CFR  222.23),  and  the  Fur 
Seal  Act  of  1966  (16  U.S.C  1151  et  seq.). 
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Issuance  of  this  permit  as  required  by 
the  ESA  is  based  on  a  finding  that  such 
permit  (1)  Was  applied-for  in  good 
Ciith.  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  are  the  subject  of  this  permit,  and 
(3)  is  coiuistent  writh  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Dociunents  are  available  in  the 
following  offices: 

Permits  Division.  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway.  Room  13130,  Silver  Spring. 
MD  20910  (301/713-2289); 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2289  (508/281-9250); 

Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  North,  St 
Petersburg,  {L  33702-2432  (813/570- 
5301); 

Southwest  Region.  NMFS.  501  West 
Ocean  Blvd..  Suite  4200.  Long  Beach. 
CA  90802-4213  (310/980-4001); 

Northwest  Region,  NMFS,  7600  Sand 
Point  Way.  NE.  BIN  C15700,  Bldg..  1. 
Seattle,  WA  98115-0070  (206/526- 
6150);  and 

Alaska  Region.  NMFS,  P.O.  Box 
21668.  Jtmeau.  AK  99802-1668  (907- 
586-7221). 

Dated:  December  2. 1997. 
lanr  TsrtiBsh. 

Chief,  Permits  and  Documentation  Dhrision, 
Office  of  Protected  Resources,  National 
Marine  Fislieries  Service. 

[FR  Doc.  97-32071  Filed  12-5-97;  8:45  am] 
aajjNa  OOM  ssia-a-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshino  Act  M— Mng 

agency:  U.S.  Consumer  Product  Safety 
Commission,  Washington.  DC  20207. 
TIME  AND  DATE:  Tuesday.  December  16. 
1997, 10:00  a.m. 

location:  Room  420.  East  West  Towers. 
4330  East  West  Hi^way,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  Public. 
MATTBITO  BE  OONSiOEREO: 
BvmkBeds 

The  staff  will  brief  the  Commission  on 
options  for  Commission  action  to 
address  entrapment  hazards  associated 
with  bimk  beds. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  AOOfTIONAL 
MTORMATION:  Sadye  E.  Dunn.  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 


Dated:  Dsnamher  4. 1997. 

Secretary. 

[FR  Doc.  97-32209  Filed  12-4-97;  2:30  pm) 


CONSUMER  PRODUCT  SAFETY 

wOMRfflSSION 

SufwMno  Ad  Mooting 

AQ0ICY:  U.S.  Consumer  Product  Safety 

Commission,  Washington,  DC  20207. 

TME  AND  date:  Thursday,  December  18. 

1997  10:00  a.m. 

location:  Room  420,  East  West  Towers, 

4330  East  West  Highway.  Bethesda. 

Maryland. 

status:  Open  to  the  Public 

matter  to  be  considereo: 

Upholstered  Furniture 

The  staff  will  brief  the  Commission  on 
options  for  Commission  action  to 
address  the  risk  of  fires  caused  by  small 
open  flame  ignition  of  upholstered 
furniture  and  the  staffs  evaluation  of 
the  cigarette  ignition  resistance  of 
upholstered  furniture.  These  issues 
were  initially  raised  in  a  petition  (FP 
93-1)  submitted  by  the  National 
Association  of  State  Fire  Marshals 
(NASFM). 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 
contact  person  FOR  AOOmONAL 

information:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway. 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  December  4, 1997. 
Sadye  E.  Dunn, 
Secretary. 
(FR  Doc.  97-32210  Filed  12-4-97;  2:30  pm] 

BNJJNG  OOOC  S3SS-01-M 


DEPARTMENT  OF  DEFENSE 

DofMrtment  of  tho  Air  Forco 

Logisiativo  Environwnfl  Impact 
StatMTMfit  (LEIS)  for  NoUis  Air  Forco 
Range  Renetwal  <NAFR)— Cooperating 

summary:  The  Air  Force  is  currently 
preparing  a  L^islative  Environmental 
Impact  Statement  (LEIS)  to  assess  the 
potential  enviroiunental  impacts  of  the 
proposed  renewal  of  the  Nellis>  Air 
Force  Range  (NAFR)  Nevada.  The 
current  land  withdravral  and  reservation 
of  the  NAFR  was  established  by  the 
Military  Lands  Withdrawal  Act  of  1986 
(Pub.  L.  99-606)  for  the  period  ending 
November  6,  2001.  This  notice  identifies 


the  following  bdasal  ag«K:ies  as 
cooperatiag  agencies  for  the  NAFR 
Rarige  Renewal  LEIS:  The  U.S. 
Department  of  Energy ,  U.S.  Fishjoid 
Wildlife  Service,  and  the  Bureau  of 
Land  Management  Notice  of  Intent 
published  in  the  Federal  Rcgistar  on 
May  31, 1996. 

DATES:  See  summary  section  for  related 
date. 


I:HQA0C/CEVP.129 
Andrews  Street,  Suite  102.  Langley  Air 
Force  Base.  VA  23665. 

FOR  FURTHER  ■rORMATION  CONTACT:  Ms. 
Sheryl  K.  Parker,  (804)  764-9334. 

Aothorily  Ctetioni  42  U.S.C  4321-4347; 
40  CFR  parts  1500-1508;  Pub.  L  9»-«06. 
BarUra  A.  Caimichaal. 

Ahemate  Air  Force  Federal  Register  Liaison 
Officer. 

(FR  Doc.  97-32057  Filed  12-5-97;  8:45  am] 

aajjNQ  COM  )»ia-at-p 


DEPARTMBIT  OF  EDUCATION 

Historically  Black  Colleges  and 
Universities  Capital  Rnandng 
Advisory  Board;  Meeting 

AQBICY:  Historically  Black  Colleges  and 
Universities  Capital  Financing  Advisory 
Board;  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY;  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Historically 
Black  Colleges  and  Universities  Capital 
Financing  Advisory  Board.  This  notice 
also  describes  the  functions  of  the 
Board.  Notice  of  this  meeting  is  required 
und^  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act. 

DATE  AND  TWE:  December  19, 1997.  9.-00 
a.m.— 4:00  p.m. 

ADDRESSES:  Loews  L'Enfant  Plaza  Hotel. 
480  L'Enfent  Plaza  S.W..  Washington. 
DC. 

FOR  FURTHBt  ByXJOMATION  CONTACT: 
Carl  S.  Person,  Executive  Director, 
Historically  Black  Colleges  and 
Universities  Capital  Financing  Advisory 
Board,  U.S.  Department  of  Education, 
Washington,  DC  20202-5139,  telephone 
(202) 706-8328. 

8UPPLEMBITARY  INFORMATION:  The 
Historically  Black  Colleges  and 
Universities  Capital  Financing  Advisory 
Board  is  established  under  section  727 
of  the  Higher  Education  Act  of  1965.  as 
amended  in  1992  (20  U.S.C.  1132c-6). 
The  Board  is  established  to  provide 
advice  and  counsel  to  the  Secretary  of 
Education  and  the  designated  bonding 
authority  for  the  Historically  Black 
CoU^es  and  Univosities  Capital 
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nnaiiciii({  Program  m  to  the  meet 
eflbctive  and  efficient  means  of 
implementing  construction  financing  on 
liistorically  Black  college  and  univecatty 
campuses  and  to  advise  Congress 
regarding  the  progress  made  in 
implementing  the  program. 

The  meeting  of  the  Board  is  open  te 
llw  public.  The  agenda  includes  a 
hfiefing  by  members  of  the  designated 
bonding  authority  on  the  status  of  loan 
activities,  an  overall  mnniameat  of  the 
program,  and  reauthorizatfon  iaanaa. 

Kacords  are  kept  of  all  Committee 
proceedings,  and  are  available  for  public 
inspection  at  the  office  of  the 
Historically  Black  Colleges  and 
(Jnivcnsities  Capital  Financing  Advisory 
Board,  U.S.  Depertment  of  Education, 
Washington,  IX:  20202-5139,  from  the 
hours  of  9:00  a.m.  to  4:00  p.m. 

Oalsd:  December  2. 1997. 
OavMA.1 


Amiatant  Secntatyfor  PoHmtatadaiy 

Education. 

(PR  Dae.  97-31974  Fiiwl  12-5-97;  BAS  sial 


DEPARTMENT  OF  EDUCATION 


rS  BoMXf  of  AtMsofs  on 
NIslOffcoNy  Btodc  CoHoqos  and 


President's  Board  of  Advisors 
on  Historically  Black  Colleges  and 
Universities.  Department  of  Education. 

ACnOM:  Change  in  meeting  time. 


;  On  Wednesday,  November 
28. 1997,  on  p^e  63138  in  column  1, 
Ibe  Department  of  Education  published 
a  notice  for  the  President's  Board  of 
Advisors  on  Historically  Black  CoMegas 
and  Univeciitiaa  meeting.  The  time  of 
Ike  aMetiiig  has  been  changed  to  11:00 
a.m.-5D0  p.m.  all  other  infbrmatioo 
printed  is  correct. 

OATC  AND  TME:  Dacmnber  18. 1997  frmn 
11.-00  a.m.  to  5:00  p.m. 


t:  The  meeting  will  be  held  at 
the  Sheraton  City  Centre  Hotel  located 
at  1143  New  Hampshire  Aveoue,  NW, 
Washington,  DC 


MM  RMtMM  WrOWIATlOW  COMT  ACT: 
Starling  Henry.  White  Houae 
on  Historically  Black  CoUagae  aa 
Universities,  U.S.  Department  of 
Education.  600  Independence  A 
SW.  the  Portals  Building,  Suite 
Washington.  DC  20202-5120. 
Telephone:  (202)  706-9867. 


Dated:  DaceetbOT  1. 1997. 

DevM  A.  Le^aMdw. 

Aniatant  Secntaryfor  Pottmeontiarf 
Education. 

(FR  Doc.  97-32003  Filed  12-V-97:  8:45  am] 


fBUBdialO 


DEPARTMENT  OF  ENERGY 
Enaigy 


AQCWCY:  Office  of  Enecgy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

action:  Notice. 

MMMMIV:  In  this  notice,  ttie  Department 
of  Energy  (DCffi  or' Department)  is 
fbrecastiBg  the  representative  average 
■unit  costs  of  five  residential  energy 
aotiicaa  for  the  year  1998.  The  five 
aoaMaa  are  electricity,  natiiral  gas,  No. 
2  heating  oil,  propane,  and  keroseae. 
The  representative  unit  costs  of  theae 
aDergy  sources  are  used  in  the  Energy 
Conservation  Program  for  Consumer 
Products  established  by  the  Energy 
Policy  and  Conservation  Act,  Pub.  L. 
No.  94-163,  88  Stat.  871.  as  amended, 
(BPCA). 

EFFECTIVE  DATE:  The  representative 
average  unit  costs  of  energy  contained 
in  this  notice  will  become  effective 
January  7, 1998  and  will  remain  in 
effect  until  further  notice. 

FOM  RWTHER  WtfOmiATION  CONTACT: 

Dr.  Barry  P.  Berlin.  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building.  Mail  Station  EE-43.  ICKM) 
Independence  Avenue,  SW. 
Washington.  DC  20585-0121.  (202) 
586-8127 

Eugene  Margolis.  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
Forrestal  Building.  Mail  Station  GC- 
72, 1000  Independence  Avenue.  SW, 
Washington.  DC  20585-0103,  (202) 
586-9507. 


kTKM:  Section 
323  of  the  EPCA  (Act)  >  requires  that 
DOE  praacribe  lest  procedures  for  the 
dotal  mioation  of  the  estimated  annual 
[  ooats  or  other  neaauses  of 

don  for  certain 
r  pra^iicu  specified  in  the  Act 


»9Wt 


toaM-'Asffifcr 
Act.M 


42U.SuC 


These  lest  procedures  i 
CFR  Part  430.  Suboart  B. 

Section  323(b)  of  the  Act  requires  that 
the  estimated  annual  operating  costs  of 
a  covered  product  be  computed  from 
measurements  of  energy  use  in  a 
repiesentative  average  uae  cycle  and 
from  representative  average  unit  costs  of 
energy  needed  to  operate  such  product 
during  such  cycle.  The  section  further 
requires  DOE  to  provide  ioforBurtion 
regarding  the  repreeentabve  averse 
unit  costs  of  eneigy  for  use  %irharever 
such  costs  are  needed  to  peifcjtm 
calculations  in  accordance  with  the  (est 
procedures.  Most  notably,  theae  costs 
are  used  under  the  Federal  Trade 
Commission  appliance  labeling  program 
established  by  Section  324  of  the  Act 
and  in  coruiection  with  advertisements 
of  appliance  eneigy  use  and  bnergy 
costs  which  are  covered  by  Section 
323(c)  of  the  Act. 

The  Department  last  published 
representative  average  unit  costs  of 
residential  energy  for  use  in  the 
Conservation  Program  for  Consumer 
Products  on  November  18,  1996.  (61  FK 
58679).  Efiective  January  7,  1998,  the 
coat  figures  published  on  November  18, 
1996.  will  be  superseded  by  the  coat 
figures  set  forth  in  this  notice. 

The  Department's  Enecgy  iaformadon 
Administration  (EIA)  has  developed  tte 
1996  representative  average  unit  after- 
tax costs  of  electricity,  natural  gas.  No. 
2  heating  oil,  and  propane  and  kerosene 
pcioes  found  in  this  notice.  The  cost 
protections  for  heating  oil.  electricity, 
and  natural  gas  are  found  in  the  fourth 
quarter,  1997.  EIA  Short-Term  £ne/gy 
Outlook,  DOEyEIA-0226  (97/4Q)  and 
reflect  the  mid-price  scenario. 
fVo^ections  for  residential  propane  and 
kerosene  prices  are  derived  from  their 
relative  prices  to  that  of  heating  oil, 
based  on  1996  averages  for  these  three 
frjels.  The  sources  for  these  price  data 
are  the  preliminary  Petroleum 
ASoHoating  Annual  1996  and  the 
SeptembtH- 1997  Monthly  Energy  Review 
(DOE/E1A-0035(97/09).  The  Skort-Tenn 
Energy  Outlook  and  the  Monthly  Enetgy 
Review  are  available  at  the  National 
Energy  Information  Center,  Ponestal 
Building.  Room  lF-048.  MOO 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-8800. 
The  preUminary  PetroleiuH  htnHcating 
Annual  1996  is  available  at  the 
follo%ving  Internet  address .  http:// 
www.eia.doe.gov/oil__ga8/paim/ 
12pmBframe.html.  Persons  wrho  are 
without  aoceas  to  the  Intanwt.  and  who 
want  copies  of  the  applicaUa  taUaa  at 
the  prelimanacy  Fetmlaum  Mmiketing 
Annual  1906,  can  obtain  tttam  bom  the 
Department's  Office  of  Codes  and 
Standards  (phone:  (202)  588-0127). 
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The  1998  representative  average  unit 
coats  stated  in  Table  1  are  provided 
pursuant  to  Section  323Cb)(4)  of  the  Act 
and  will  beccHne  eSactive  January  7, 


1998.  They  will  remain  in  effect  until 
further  notice. 


Issued  in  Washington.  DC.  on  Novaaibar 
28.1997. 


^Principal  Deputy  Astiatant  Secnlaty,  Eneigy 
Efficiency  and  Renewable  Energy. 


TABLE  1.— Representative  Average  Unit  Costs  of  Energy  for  Five  Residential  Energy  SotiRCES  (1998) 


Type  of  energy 


Natural  ga 


No.  2  Healing  Oi 


Per  rnilKon 
Blu> 


S24j68 
6.19 


6J5 

10.39 

7.48 


In  commonly  uead 


8.42aMWh>-> 

61.9a/lharm4  or 

S6.36/MCF2>* 


95c^gaten«  ... 
$1.01/9alton« 


Aa  required  by 
procedure 


.00000619fBlu. 


.0000068Sda 

.00001 038/Blu. 
.0000074a/Btu. 


*Blu 

2 


for  BriNih  thermal  unils. 
for  kiowalt  hour. 
*1  MMh.  3,412  Bhi. 

•^  momr-  100,000  Blu.  Natural  gas  prices  include  taxes. 
•MCF  alandi  for  1.000  ctibic  laaL 


•For  the  pwpoaes  of  this  table,  one  cubic  fool  of  natural  gas  has  an  energy  equivaience  of  1.027  Bhj. 
'For  the  purpoaes  of  this  table,  one  gallon  of  No.  2  Itealing  oil  has  an  energy  equivalance  of  138,690  Blu. 
•For  the  purpoaes  of  this  table,  one  gallon  of  liquid  propane  has  an  energy  equivalence  of  91,333  Blu. 
•For  the  purposes  of  this  table,  one  gaNon  of  kerosene  haa  an  energy  equivalence  of  135.000  Blu. 


(FR  Doc.  97-32046  Filed  12-5-97;  8:45  am) 


DEPARTHeiT  OF  BdERGY 
Fodarai  Enargy  RoguMory 


CDoeiwI  Na  CP98-88-800I 

Algonquin  Gaa  Tranamlaaion 
Company;  Nolica  of  Application 

December  2, 1997. 

Take  notice  that  on  November  24, 
1997,  Algonquin  Gas  Transmission 
Company  (Algonquin),  5400 
Westheimer  Court,  Houston,  Texas 
77252-1642.  filed  in  Docket  No.  CP9B- 
99-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  pu1)lic  convenience  and 
necessity  to  construct,  own,  operate  and 
maintain  certain  focilities  to  provide  up 
to  33,000  dekatherms  per  day  of  firm 
transportation  service  to  Dighton  Power 
Associates  Limited  Partnership  (DLP)  at 
a  proposed  gas-fired  electric  generation 
plant  to  be  constructed  in  Di^ton, 
Maasachusetts,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Algonquin  states  that  in  order  to 
implement  the  proposed  firm 
transportation  service,  Algonquin  will ' 
install,  construct,  own,  operate  and 
maintain  new  facilities  consisting  of 
dual  taps,  a  meter  station  and 
appurtenant  facilities  on  Algonquins's 
existing  12-inch  G-1  Line  and  20-inch 
G-1  Loop  Line  in  Dighton, 


Massachusetts,  1.5  mile  of  12-inch  loop 
extension  on  Algonquin's  existing  E-1 
system  in  New  London  County, 
Connecticut,  and  uprate  two  of  the 
compressor  units  at  Algonquin's 
existing  Southeast,  New  York 
compressor  station  from  4,250 
horsepower  to  4,700  horsepower,  and 
uprate  two  of  the  compressor  units  at 
Algonquin's  existing  Burrillville,  Rhode 
Island,  compressor  station  from  5,500 
horsepower  to  5,700  horsepower. 

Algonquin  estimates  the  construction 
cost  of  the  proposed  facilities  to  be 
$4,662,000,  which  wrill  be  fiiumced 
through  revolving  credit  arrangements 
and  short-term  loans,  and  from  funds  on 
hand. 

Algonquin  requests  a  Preliminary 
Determination  on  non-environmental 
issues  by  June  1, 1998,  with  final 
approval  by  August  1, 1998,  so  that  the 
proposed  facilities  can  be  placed  in 
service  on  or  about  January  1, 1999  for 
the  purpose  of  providing  any  necessary 
intemiptible  transportation  service  for 
start-up  and  testing  at  the  gas-fired 
electric  generation  plant.  Algonquin 
states  that  the  Rate  Schedule  AFT-1 
firm  transportation  service  will 
commence  on  or  about  March  1, 1999 
for  a  term  of  20  years. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before 
December  23,  1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practioe  and 


Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  diiecUy  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  party  in 
any  hearing  therein  must  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  Ust 
Maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  docvunents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
enviromnental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
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Commenter*  will  not  be  raquiied  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents  . 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
umieeaaaafy  for  Algonquin  to  appear  or 
be  npeMMited  at  the  hearing. 
Uwrnmoi  A.  WalMa.  |r.. 
Acting  Secnttuy. 

(PR  Doc.  97-31B77  Filed  12-5-e7: 8:4S  ami 
lOOMtnr-ai-M 


OEPARTMBilT  OF  ENBIQY 

Federal  Energy  Regulatory 

ConMiUeelon 

(Doekel  No.  nPM-aft-000| 

ANR  Pipeline  Company;  Notice  ol 
Propoaad  Changes  In  FERC  Qm  Tarm 


'  2.  1997. 

Take  notice  that  on  November  26, 
1997,  ANR  Pipeline  Company  (ANRj 
tendered  for  filing,  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets  proposed  to 
become  effective  December  1, 1997: 

T«v«nty-ninth  Reviaed  Sheet  No.  8 
Twenty-ninth  Revised  ShaM  No.  9 
Twenty-eighth  Kaviaad  Sheet  Na  13 
Thiity-tfaird  Reviawl  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  implement 
recovery  of  approximately  $1.0  million 
of  above-market  costs  that  are  associated 
with  its  obligations  to  Dakota 


Gasification  Company  (Dakota).  ANR 
proposes  a  reservation  surcharge 
applicable  to  its  Part  284  firm 
transportation  customers  to  collect 
ninety  percent  (90%)  of  the  Dakota 
costs,  and  an  adjtistment  to  the 
maiHniiiin  base  tariff  rates  of  Rate 
Schedule  ITS  and  overrun  rates 
applicable  to  Rate  Schedule  FTS-2,  so 
as  to  recover  the  remaining  ten  percent 
(10%).  ANR  also  advises  that  the 
proposed  changes  would  decrease 
current  quarterly  Above-Market  Dakota 
Cost  recoveries  from  S2.5  million  to  $1.6 
million,  based  primarily  upon  a  one- 
time refund  from  Northern  Border 
Pipeline  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  peitiea  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  Public  Reference  Room. 

Acting  Sacntary. 

(FR  i3oc  ST-aieeS  Filed  12-5-97;  8:45  am) 

ooeeanr-ti-M 


DEPARTMENT  OF  ENERGY 

rederil  Energy  Ragulalofy 
ConNniaalon 

[Dodwt  Ma  CP88  lOa-OOO) 

Cdumtila  Qae  Transmleelon 
Corporation;  NoUce  of  Requeat  Under 
Blanket  Authorization 

Dacembar  2, 1997. 

Take  notice  that  on  November  25, 
1997,  Columbia  Gas  Transmission 
Corporation  (Columbia).  P.O.  Box  1273. 
Charleston.  West  Virginia  25325-1273. 
filed  in  Docket  No.  CP98-102-000  a 
request  pursuant  to  Sectioiu  157.205 
and  157.212(a)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212(a))  seeking 
NGA  certification  under  Part  157 
blanket  construction  procedures  for  an 
existing  point  of  delivery  originally 
authorized  imder  NGPA  Section  311  to 
Ohio  Cumberland  Gas  Company  in 
Holmes  County.  Ohio,  under  the  blanket 


certificate  issued  in  Docket  No.  CP83- 
76-000,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  states  that  it  seeks  NGA 
certification  in  order  that  it  may  be  used 
to  provide  both  Part  284  Subpart  B  and 
G  transportation.  Columbia's  proposed 
quantities  to  be  delivered  at  the  existing 
point  of  delivery  are  400  Dth/day  and 
146,000  Dth/ Annually.  Colimibia  states 
that  the  end  use  of  gas  is  for  Industrial 
purposes  to  serve  a  new  Asphalt  Plant 
Columbia  states  that  the  quantities  of 
natural  gas  to  be  provided  through  the 
new  point  of  delivery  will  be  within  its 
authorized  level  of  service.  Columbia 
contends  that  there  is  no  impact  on  its 
existing  design  day  and  annual    . 
obligations  to  its  customers  as  a  result 
of  the  NGA  certification  of  the  existing 
point  of  delivery  bx  transportation 
service.  Additionally,  Coliunbia  notes 
that  it  installed  interconnecting 
fiKdlities  which  included  a  2-inch  tap 
and  IS  feet  of  small  diameter  pipe. 
Columbia  states  that  the  fiKilities  were 
placed  in-service  on  September  8, 1997. 

Columbia  asserts  that  it  obtained  the 
appropriate  environmental  clearances 
from  Oie  Ohio  State  Historic 
Preservation  Office  and  the  United 
States  Department  of  Interior,  Fish  and 
Wildlife  Service  for  its  proposed 
construction.  Coluii^>ia  contends  that 
the  coat  to  construct  the  new  point  of 
delivery  was  $15,000.  Columbia  notes 
that  the  transportation  service  to  be 
provided  through  the  new  point  of 
delivery  will  be  from  service  provided 
imder  Columbia's  Rate  Schedtile, 
Storage  Service  Transportation. 

Any  person  or  the  Commission's  staff 
may,  %vithin  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Conunission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  trader  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  %vithin  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lhnvood  A.  Walwm,  Jr^ 
Acting  Secnttuy. 

(FR  Doc  97-31979  Filed  12-S-07: 8:45  am) 
coacsn7-«t-« 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  RaguMory 
Conunlsaion 

[Docket  Noa.  RP9e-6»-000  and  RP96-140- 
007] 

Cohimlila  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Chang*>  Ih  FERC  Gas  Tariff 

December  2, 1997. 

Take  notice  that  on  November  25. 
1997,  Colimibia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volimie  No,  1,  the 
following  tariff  sheets  to  become 
effective  January  1 ,  1998: 

Original  Sheet  No.  990 
Original  Sheet  No.  99P 

Pursuant  to  the  prior  agreements  of 
the  parties  followring  Colimibia's  first 
filing  to  recover  Accrued-But-Not-Paid 
Gas  Costs,  this  filing  should  be  sub- 
docketed  imder  the  RP96-140  docket 
number. 

Columbia  states  that  the  instant  filing 
is  being  submitted  pursuant  to  Article 
Vn,  Section  C,  Accrued-But-Not-Paid 
Gas  Coato,  of  the  "Customer  Settlement" 
in  Docket  No.  GP94-02,  et  al.,  approved 
by  the  Commission  on  June  15. 1995  (71 
FERC  61,337  (1995)).  The  Customer 
Settlement  became  effective  on 
November  28, 1995.  when  the 
Bankruptcy  Court's  November  1, 1995 
order  approving  Columbia's  Plan  of 
Reorganization  became  final.  Under  the 
terms  of  Article  vn.  Section  C. 
Columbia  is  entitled  to  recover  amounts 
for  Accrued-But-Not-Paid  Gas  Costs.  As 
directed  by  Article  VU.  Section  C,  the 
tariff  sheets  contained  herein  are  being 
filed  in  accordance  with  Section  39  of 
the  General  Terms  and  Conditions  of  the 
Tariff,  to  direct  bill  the  Accrued-But- 
Not-Paid  Gas  Costs  that  have  been  paid 
subsequent  to  November  28, 1995. 

Columbia  states  that  the  instant  filing 
reflects  Accrued-But-Not-Paid  Gas  Costs 
in  the  amount  of  $9,636.40  plus 
applicable  FERC  interest  of  $180.13. 
This  is  Columbia's  seventh  filing 
pursuant  to  Article  VII,  Section  C,  and 
Columbia  reserves  the  right  to  make  the 
appropriate  additional  filings  pursuant 
to  that  provision.  The  allocation  factors 
on  Appendix  F  of  the  Customer 
Settlement  were  used  as  prescribed  by 
Article  VU.  Section  C. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  parties  on 
the  Commission's  service  list  in  Docket 
No.  RP96-140  and  RP-1 40-002,  and  to 
each  of  Columbia's  firm  customers, 
interruptiUe  customers,  and  afiiected 
state  commiasions.  Columbia  also  agrees 


to  make  available  for  this  filing  the  data 
that  it  was  required  to  provide  in  its 
June  13, 1996  compliance  filing  in 
Docket  No.  RP96-1 40-002  pursuant  to  a 
protective  agreement 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE,  Washington,  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  pnx:eeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Refisrence  Room. 
Liawood  A.  Wataon,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-31989  Filed  12-5-97;  8:45  am) 
aaxsm  com  s717-«i-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP9B-M>-0001 

Columl>la  Gaa  Tranamlssion 
CorporMion;  Notica  of  Rling 

December  2, 1997. 

Take  notice  that  on  November  25. 
1997.  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  Attachment  A  to  the  filing,  which 
details,  by  customer,  the  historical  load 
factors  calculated  using  total  firm 
entitlements  for  the  12-month  period 
ended  October  31, 1997. 

Columbia  states  that  this  filing  is 
being  submitted  pursuant  to  the 
Conunission's  November  12, 1997  Order 
in  Docket  Nos.  RP97-149-002  and 
RP97-391-000.  in  which  the 
Commission  approved  GRI's  1998 
funding  formula  continuing  the  1997 
funding  formula  with  allocated  RD&D 
program  costs  to  its  members.  Since  the 
approved  charges  for  1998  are  the  same 
as  the  GRI  charges  approved  for  1997, 
no  revision  is  required  in  Columbia's 
presently  efiiBCtive  Sheet  Nos.  25 
through  28.  but  the  charges  to  certain  of 
Columbia's  firm  customers  will  change 
based  upon  the  revised  historical  load 
factor  calculations. 

Columbia  states  that  this  filing  is  to 
reflect  Columbia's  clianges  to  its  firm 
customers'  load  factors  reflected  in  the 
calculations  on  Attachment  A.  As  stated 
above,  any  new  customer  added  after 


January  1, 1998  will  be  billed  GRI  aech 
month  based  on  the  actual  throughput 
for  each  prior  month  of  service  until  a 
12-month  history  is  established. 
Nevertheless,  Columbia  is  filing 
Attachment  A  to  the  filing  so  as  to 
insure  that  the  load  factors  resulting 
from  the  calculations  are  a  matter  of 
public  record. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  parties  on 
the  Commission's  service  list  in  Docket 
No.  RPg6-140  and  RP96-140-002,  and 
to  each  of  Columbia's  firm  customers, 
interruptible  customers,  and  afiiected 
state  commissions.  Columbia  also  agrees 
to  make  available  for  this  filing  the  data 
that  it  was  required  to  provide  in  its 
June  13, 1996  compliance  filing  in 
Docket  No.  RP96-140-002  pursuant  to  a 
protective  agreement 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
R^ulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Refiarence  Room. 
Unwood  A.  Wataon.  Jr.. 
Acting  Secretary. 

(FR  Doc  97-31990  Filed  12-5-97;  8:45  am] 
BNJJNQ  oooc  snr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP97-287-00q 


H  Paso  Natural  Gas  Comoanv:  Notioa 
Of  Propoeed  Changes  In  FERC  Gas 
Tariff 

December  2, 1997. 

Take  notice  that  on  November  26, 
1997,  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  to  be  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A,  the  following  tariff 
sheets  to  become  effective  December  1, 
1997: 

Tenth  Revised  Sheet  No.  30 
Fifth  Rsvised  Sheet  No.  31 
Fourth  ReviMd  Slieet  No.  32 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  to  implement 


64578 


/  Vol.  62.  No.  235  /  Monday.  December  8,  1997  /  Noticw 


p<goU«tod  rats  contracts  punuant  to  tiie 
Commiscion's  Statement  of  Policy  on 
Ahanatives  to  Traditional  Ckwt-of- 
SefTioe  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines  issued  January  31. 1996  at 
Docket  Nos.  RM9S-6-000  and  RM96-7- 
000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street  N.E..  Washington,  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protesU  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Conuniasion's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  proteetants  parties  to 
the  proceeding.  Q^ies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Umvood  A.  WalMM.  |r.. 
Acting  Secretary. 

(FR  Doc.  97-31965  Filed  12-5-97;  8:45  ami 
■axsM  cooa  snr-ei-M 


DEPARTM^  OF  ENERGY 

FadM^Enwyy  Ragulatory 
Comfnwslon 

IDoctot  Na  RP96-64-000] 


El  Pmo  Natural  Qm  Company;  NotiM 
ofTarlffFMng 


r  2. 1997. 

Take  notice  that  on  November  26, 
1997.  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  and  acceptance 
the  following  revised  tariff  sheeU  to  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1-A.  to  become  effective 
January  1.  1998: 

Fouith  Rsviaad  Sheet  No.  258 
Fourth  ReviMd  Shaat  Na  257 

El  Paso  states  that  the  tendered  tariff 
sheets  update  the  identification  of  low 
and  hi^  load  fiactor  shippers  for 
purposes  of  assessing  the  Gas  Research 
Institute's  (GRI)  surcharges. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E..  Washington.  D.C 
20426,  in  accordance  witii  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Conunission's 
Regulations.  ProtesU  will  be  conaiderad 


by  the  Commiaaion  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  proteetants  parties  to 
the  proceeding.  Any  person  v^hing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Acting  SecnUuy. 

(FR  Doc.  97-31993  Filed  12-5-97;  8:45  amj 
!tnr-eMi 


DEPARTMENT  OF  BUERGY 
Fadaral  Enargy  Raguialory 


[DodHt  No.  ECt6-16-000| 


Efilargy 


lfic>!  NoWca  Of  FMnQ 


Oacembw  2. 1997. 

Take  notice  that  on  November  26, 
1997,  Enteigy  Arkansas.  Inc..  filed 
additional  information  in  the  above 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intovene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
204l6,  in  accordance  «irith  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  17, 1997.  ProtesU  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanU  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LimrwKi  A.  Wataim.  Jr., 
Acting  Secretary. 

(FR  Doc.  97-3197B  Filed  12-5-97;  8:45  am) 
snr-eMi 


DEPARTMENT  OF  ENERGY 

FadCfal  Enargy  Raguialory 
ComiwiMlon 


(DociiatNo. 


11-000] 


Koch  Qalaway  PIpaHna  Company; 
NoUoa  of  Propoaad  Changaa  In  FERC 
Qaa  Tariff 

Dscunber  2, 1997. 

Take  notice  that  on  November  25, 
1997,  Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  iU 


FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheet,  to 
become  effective  Kmuary  1. 1998: 
S«v«nth  RevisMi  Shaet  No.  5200 

Koch  states  that  the  above  reCerenced 
tariff  sheet  is  being  filed  to  revise  iU 
imbalance  trading  form  to  be  consUtent 
with  Section  20.1(A)(1)  of  the  General 
Terms  and  Conditions.  Koch  states  that 
this  Section  of  iU  tariff  provides  that 
each  month's  imbalance  will  be  traded 
with  imbalances  incurred  for  the  same 
month. 

Koch  also  states  that  it  has  served 
copies  of  the  instant  filing  u{>on  each 
affected  customer,  sUte  commissions, 
and  other  interested  parties. 

Any  person  desiring  to  be  heard  or  to* 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  motions  or  protesU  must  be  filed 
as  provided  by  Section  154.210  of  the 
Commission's  rulas  and  ragulatioDS. 
ProtesU  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestanU  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Ltowssi  A.  Watsan,  |r.. 
Acting  Secntary. 

(FR  Doc.  97-31991  Filed  12-5-97;  8:45  am] 
lOooisnT-eMi 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Raguialory 
Commiaaion 


Mojava  PIpalina  Company;  Notica  of 
Compllanoa  RHng 

DKember  2. 1997. 

Take  notice  that  on  November  26, 
1997.  Mojave  Pipeline  Company 
(Mojave)  tendered  a  letter  for  acceptance 
by  the  Federal  Energy  Regulatory 
Commission  (Commission),  in 
compliance  iwith  the  Commission's 
order  dated  August  6,  1997  at  Docket 
No.  RP97-19-006. 

Mojave  stotes  that  the  August  6  order 
required  it  to  file  revised  tariff  sheeU  no 
later  than  December  1. 1997  submitting 
iU  own  pro  forma  trading  partner 
agreement  (TPA)  or  adopting  the  GISB 
model  TPA.  Mojave  sUtes  that  it  will 
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continue  to  use  iU  pro  Carma  TPA 
accepted  by  the  August  6  order  and  that 
no  tariff  revisions  are  required  at  this 
time. 

Mo)ave  states  that  copies  of  the  filing 
were  served  upon  all  parties  of  record 
in  this  proceeding,  in  accmdance  with 
the  requiremenU  of  Section  385.2010  of 
the  Commission's  Rules  of  Practice  and 
Procedure. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fedraal  Energy  Regidatory  Commission, 
888  Fint  Street,  N.E..  Washington.  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protesU  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  ProtesU  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestanU  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Conunission  and  are 
available  for  public  inspection  in  the 
Public  Refisrence  Room. 

Acting  Sucretary. 

(FR  Doa  97-31984  Filed  12-5-97;  8:45  ami 
oooKsriT-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commie  slon 

[Doctel  Na  RP96-«NM»q 

Nor  Am  Qaa  Tranamiaaion  Comnanv: 
NoUca  of  Propoaad  Ctiangaa  in  FERC 
GaaTartff 

Dwremher  2, 1997. 

Take  notice  that  on  November  26. 
1997,  NorAm  Gas  Transmission 
Company  (NGT)  tendered  for  filing  as 
part  of  iU  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheet  to  be  effective 
December  1, 1997: 

Second  Revised  Sheet  No.  7M 

NGT  states  that  the  purpose  of  this 
filing  is  to  report  a  modification  to  an 
existing  negotiated  rate  term. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Fint  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protesU  must  be  filed  as  provided  in 
§  154.210  of  the  Commission's 
'regulations.  ProtesU  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 


the  proceeding.  Copies  of  this  filing  are 
on  file  %vith  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Ir^ 
Acting  Secretary. 

(FR  Doa  97-31982  Filed  12-6-97;  8:45  am) 
000Ksn7-eMi 


DEPARTMBIT  OF  ENERGY 
Federal  Energy  flegulatory 


[DoGlHl  Noi  RP97-628-001] 

NorAm  Qaa  Tranamiaaion  Company; 
Nottea  of  Propoaad  Changaa  In  FERC 
QaaTarm 

Dwremher  2, 1997. 

Take  notice  that  on  November  26, 
1997.  NorAm  Gas  Transmission 
Company  (NGT)  tendered  for  filing  as 
part  of  iU  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheet  to  be  effective 
November  1, 1997: 

Substitute  Second  Revised  Sl>eet  Na  19eA 

NGT  states  that  this  tariff  sheet  is  filed 
herewith  to  comply  with  the  order 
issued  in  this  docket  on  October  30. 
1997. 

Any  penon  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fednal  Energy  Regulatory  Commission. 
888  Fint  Street.  N.E.,  Washington.  D.C 
20426,  in  accordance  Mrith  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protesU  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  ProtesU  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lianveoo  A,  WatsoM,  ir., 
Actu^  Secretoiy. 

(FR  Doc.  97-31968  Filed  12-5-97;  8:45  am) 
oooc  snr-ei-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Regulatory 
Commiaaion 

[Docket  No.  Tli90  2  86  000) 

Pacific  Qaa  Tranamiaaion  Company; 
Nottea  of  Complianca  Riling 

Dscenibor  2, 1997. 

Take  notice  that  on  November  26. 
1997,  Pacific  Gas  Transmission 
Company  (PGT)  tendered  for  filing  as 


part  of  iU  FERC  Gas  Tariff.  First  Revised 
Volimie  No.  1-A:  Eighteenth  Revised 
Sheet  No.  5;  and  as  part  of  iU  FERC  Gas  ^ 
Tariff,  Second  Revised  Volume  No.  1: 
Fifteenth  Revised  Sheet  No.  7.  PGT 
requesU  that  the  above-referenced  tariff 
■heeU  become  effective  January  1, 1998. 

PGT  asserU  that  the  purpose  of  this 
filing  is  to  comply  with  Paragraphs  37 
and  23  of  the  terms  and  conditions  of 
First  Revised  Volume  No.  1-A  and 
Second  Revised  Volume  No.  1. 
respectively,  of  iU  FERC  Gas  Tariff, 
"Adjustment  for  Fuel,  Line  Loss  and 
Other  Unaccounted  For  Gas 
Percentages."  These  tariff  changes 
reflect  that  PGT's  fuel  and  line  loss 
surcharge  percentage  will  remain  at 
0.0007%  per  Dth  per  pipeline-mile  for 
the  six-month  period  begiiming  January 
1. 1998.  Also  included,  as  reqvdred  by 
Paragraphs  37  and  23,  are  woriqiapen 
showing  the  derivation  of  the  currant 
foel  and  line  loss  percentage  in  effect  for 
each  month  the  fuel  tracking 
mechanism  has  been  in  effect 

PGT  further  sUtes  that  a  copy  of  this 
filing  has  been  served  on  PGT's 
jurisdictional  customere  and  interested 
state  r^^uJatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protesU 
must  be  filed  as  provided  iirSection 
154.210  of  the  Commission's 
regulations.  ProtesU  will  be  consicfered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestanU  parties  to 
the  proceeding.  Any  person  willing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Uawood  A  Watsaa,  Jr.. 
Acting  Secretary. 

(FR  Doc.  97-31999  Filed  12-5-97;  8:45  am] 
icoMsnr-et-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DoGkst  No.  RP96-a06-004] 

Paiuta  Pipeline  Company;  Notice  of 
Complianca  Filing 

Deconber  2, 1997. 

Take  notice  that  on  November  26. 
1997.  Paiute  Pipeline  Company  (Paiuta) 


•4580^ 
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tendered  for  Oling  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheets: 

SutMtitute  Fifth  Revised  Sheet  No.  10 
Substitute  Sixth  Revised  Sheet  No.  10 
Substitute  Seventh  Revised  Sheet  rfo.  10 
Second  Revised  Sheet  No.  21 
First  Revised  Sheet  No.  2SA 
First  Revised  Sheet  No.  25B 
Origins]  Sheet  No.  25C 
Fint  Revised  Sheet  No.  28 

Paiute  indicates  that  the  purpose  of  its 
filing  is  to  comply  with  the 
Commission's  order  issued  October  21, 
1907  in  Docket  No.  RPg6-306-002,  by 
which  the  Commission  approved  an 
ofEer  of  settlement  filed  by  Paiute  on 
July  1. 1097.  Paiute  requesU  that  the 
proposed  tariff  sheets  be  permitted  to 
become  effective  consistent  with  the 
effiactive  dates  prescribed  in  the 
settlement 

Any  person  desiring  to  protest  this 
filing  should  R\e  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
8M  First  Street,  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Section 
365.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  WklsoB.  )r.. 
Acting  Secntary. 

(FR  Doc.  97-319S3  Filed  12-S-97:  8:45  aa| 
MLUNQ  oooc  tnr-ai-M 


DEPARTMENT  OF  ENERGY 

FeoMi  EtMf0y  ReQulfltofy 
Commlsakxi 

(Dootot  No.  CP9e-101-4MMq 

Panhandle  Eastern  Pipe  Un« 
Company;  Notica  of  AppHcallon  for 
Aoanoonniant 

December  2, 1997. 

Take  notice  that  on  November  25, 
1007,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  5400 
Westhaimer  Court,  Houston,  TX  77251- 
1642,  filed,  in  Docket  No.  CP06-101- 
000,  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  and  Part  157 
of  the  Commission's  Regulations  for  an 
order  permitting  and  approving  the 
abandonment  by  sale  to  Citizens  Gas 
Fuel  Company  (Citizens),  the  Adrian 
lateral  and  appurtenant  facilities  located 
in  Lenawee  County,  Michigan,  as  more 


fiilly  set  forth  in  the  application,  which 
is  on  file  with  the  Commission  and  open 
for  public  inspection. 

Panhandle  is  seeking  authorization  to 
abandon  the  Adrian  Lateral  Cscilities 
which  include:  8.1  miles  of  4-inch 
pipeline  and  8.1  miles  of  6-inch 
pipeline  and  appurtenant  facilities,  the 
existing  metering  facility  and 
appurtenant  equipment,  with  the 
exception  of  the  electronic  gas 
measurement  equipment,  all  located  in 
Lenawee  County,  Michigan.  Panhandle 
indicates  that  its  use  of  these  facilities 
has  been  limited  to  delivering  natural 
gas  to  Qtizens  in  order  to  serve  its 
various  local  distribution  customers. 
Panhandle  says  that  upon  abandonment 
and  transfer  of  the  lateral.  Citizens  will 
include  the  fiacilities  as  part  of  its  local 
distribution  system  and  will  continue  to 
provide  service  to  its  customers. 
Panhandle  states  the  facilities  to  be 
transferred  are  fully  depreciated. 
Panhandle  proposes  to  sell  the  facilities 
to  Citizens  for  the  sum  of  Ten  Dollers 
(510.00). 

Panhandle  states  that  its  total  system 
capacity  will  not  be  affected  by  this 
alMndonment:  that  no  customers 
presently  served  by  Panhandle  will  have 
service  terminated;  nor  will  there  be  any 
changes  to  Panhandle's  existing  tariff. 

Any  person  desiring  to  be  he»rd  or  to 
make  any  protest  with  refiarence  to  said 
application  should  on  or  before 
December  23,  1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 

Erotests  filed  with  the  Commission  will 
s  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  OMm  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 


a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Panhandle  to  appear  or 
to  be  represented  at  the  hearing. 
Liawood  A.  WalaoB.  Jr., 
Acting  SactBttuy. 

[FR  Doc.  97-31978  Filed  12-5-47;  8:45  ami 
SUMQ  OOOC  STir-ai-M 


DEPARTMENT  OF  ENERGY 
Fadscal  Enafyy  Ra^ulalofy 


[Doctot  Ne.  RPt7-411-Mq 

Saa  RoWn  PIpaNna  Company;  Nolloa 
of  Propoaad  Changaa  to  FERC  Oaa 
Tarin 

December  2, 1907. 

Take  notice  that  on  November  25, 
1997,  Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  revised  Tariff  sheet 
pursuant  to  Section  154.203  of  the 
Commission's  Regulations  and  Section  4 
of  the  Natural  Gas  Act  to  become 
effective  November  8, 1997: 

Second  Revised  Sheet  No.  7a 

On  July  1, 1997,  Sea  Robin  submitted 
a  filing  with  the  Commission  in  the 
above-captioned  docket  to  create  a  new 
rate  schedule  on  Sea  Robin's  system  to 
provide  a  new,  flexible  firm  service  fior 
any  eligible  shipper.  Such  new,  firm 
service.  Rate  Schedule  FTS-2,  provided 
firm  transportation  at  a  volumetric  rate 
provided  that  shippers  maintain  a 
throughput  level  of  80%  of  Maximum 
Daily  Quantity  (MDQ).  In  the 
Commission's  "Order  Accepting  and 
Suspending  Tariff  Sheets  Subject  to 
Conditions"  dated  July  31, 1997,  the 
Commission  accepted  Sea  Robin's  filing 
subject  to  certain  conditions.  Sea  Robin 
made  a  compliance  filings  with  the 
Commission  on  August  15,  1997,  and 
October  14, 1997,  to  place  the  tariff 
sheets  into  effect  on  August  4, 1997. 

The  July  31  Order  recognized  that 
acceptance  of  the  filing  was  subject  to 
the  outcome  of  Sea  Robin's  rehearing 
petition  in  Docket  No.  RP05-167.  On 
December  31, 1996,  Sea  Robin  filed  a 
Stipulation  and  Agreement  (Stipulation) 
in  Docket  No.  RP95-167  under  which  it 
intended  to  resolve  all  of  the  issues  in 
the  proceeding  and  to  implement 
revised  rates  effective  January  1 ,  1997. 
The  Stipulation  Lowered  See  Robin's 
intemiptible  transportation  (IT)  rate  to 
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$0.0800/Dth  and  lowered  its  firm 
transportation  (FT)  demand  rate  to 
S2.26/Dth  and  FT  commodity  rate  to 
$0.0040/Dth  (Settlement  Rates). 

On  April  22, 1997,  the  Commission 
issued  its  Order  on  Settlement 
Establishing  Just  and  Reasonable  Rates 
(April  22  Ohrder),  which  required  Sea 
Robin  to  reduce  both  its  existing  rates 
and  Settiement  Rates  under  Section  5(a) 
of  the  Natural  Gas  Act.  15  U.S.C. 
717d(aKl996)  to  $0.074/dth  for  IT 
service  and  $2.12/dth  demand  and 
S(t.003/dth  commodity  for  FT  service. 
On  rehearing  of  the  April  22  Order, 
however,  the  Commission  issued  an 
order  dated  November  3, 1997,  which 
accepted  the  settiement  rates  as  just  and 
reesonable.  When  Sea  Robin  filed  its 
flex-firm  rate  schedule  on  Jidy  1, 1997, 
with  the  rates  contained  in  the  April  22 
Order,  Sea  Robin  specifically  stated  that 
"any  rates  proposed  to  be  charged 
hereunder  will  be  subject  to  the 
outcome  of  Sea  Robin's  rehearing 
request."  Accordingly,  consistent  with 
the  Commission's  November  3  Order, 
Sea  Robin  has  filed  the  revised  tariff 
sheet  to  implement  the  Settiement  Rates 
for  service  under  Rate  Schedule  FTS-2 
as  approved  by  the  November  3  Order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  the  Rule  211 
of  the  Commission's  Rules  of  Practice 
and  Procedures  (18  CFR  Section 
385.211).  All  such  protests  must  be  filed 
in  accordance  with  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Limroed  A.  Wataoa.  Jr., 
Acting  Secretary. 

[FR  Doc  97-31987  Filed  12-5-97;  8:45  am] 
BHUMa  0008  S717-ei-«l 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Raguiatory 
Commission 

[Docket  Ma  PMl  3  OOOi 

Southaaatom  Naluial  Gaa  Company; 
Nolica  of  Pairaon  for  Rata  Approval 

December  2, 1997. 

Take  notice  that  on  November  24, 
1007,  Southeestem  Natural  Gas 


Compeny  (SoutheastemJ  filed  purstiant 
to  Section  284.123(bX2)of  the 
Conunission's  regulations,  a  petition  for 
approval  of  transportation  rates  for  firm 
and  intemiptible  s«vice  provided 
pursuant  to  the  blanket  certificate 
issued  to  Southeastern  imder  Section 
284.224  of  the  Commission's 
regulations. 

Southeastem's  existing  rates  were 
established  by  a  settiement  approved  by 
the  Commission  in  an  order  issued 
March  28, 1996.  The  March  28  order 
requires  Southeastern  to  file  a  petition 
for  rate  approval  on  or  before  November 
23. 1997,  to  justify  its  existing  rates  or 
to  establish  new  rates.  Since  the 
November  23  deadline  fell  on  a  Sunday, 
Southeastern  made  its  filing  on  the  next 
succeeding  business  day. 

Southeastern  states  that  copies  of  its 
November  24  filing  have  been  served 
upon  its  existing  blanket  certificate 
transportation  customers. 

Pursuant  to  Section  284.1 23(bH2)(ii), 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date,  the  rate  will 
be  deemed  to  be  fair  and  equitable  and 
not  in  excess  of  an  amount  which 
interstate  pipelines  would  be  permitted 
to  charge  for  similar  transportation 
service.  The  Commission  may,  prior  to 
the  expiration  of  the  150-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  afford  parties  an 
opportunity  for  written  comments  and 
for  the  oral  presentation  of  views,  data 
and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with  Section 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
17, 1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  served  to  make  Protestants  parties  to 
the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  WalsoB.  Jr., 
Acting  Secretary. 

(FR  Doc.  97-31981  Filed  12-5-97;  8:45  am) 
iajjNa  COOK  s7ir-«i-M        **'  ' 


IDeekMNe. 
NetfcaofOSR 


nwiaaa  lanii 


■  2, 1997. 

Take  notice  that  on  November  26, 
1907,  Southern  Natural  Gas  Company 
(Southon)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  the  proposed  effective  date  of 
December  1, 1997. 


Tariff  Sheets  Applicable  to 
Parties 


Thirty  Fiith  Revised  Sheet  No.  14 
Fifth  Sucth  Revised  Sheet  No.  15 
Thirty  Fifth  Revised  Sheet  No.  16 
Fifty  Sixth  Revised  Sheet  No.  17 
Thirty  Eight  Revised  Sheet  No.  29 

Southern  submits  the  revised  tariff 
sheeto  to  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  to  reflect  a 
change  in  its  FT/FT-NN  GSR  Surcharge, 
due  to  an  increase  in  GSR  billing  imits 
effective  December  1, 1997. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  parties  listed 
on  the  official  service  list  compiled  by 
the  Secretary  in  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate«ction  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Southern's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LiBwood  A.  Wataoa,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-31992  Filed  12-«-47:  8:45  am) 

BHjUNO  oooc  S717-n-« 
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DEPARTMENT  OF  ENEflQY 


F#d9fW  KnttQif 
Conwntssion 


SouttMm  Natural 
Modcaof  SaniMiMnt 


r2.tW7. 

Take  aotioa  that  od  Novenber  28. 
1997,  Southern  Natural  C«s  Company 
(Southam)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Vdkmm  No.  l.  the  following  tariff  areata 
to  baeoae  effective  jumaryl,  1998: 

Ttvaatiedi  Revtosd  Sheet  No.  14A 
Twenty-Sixth  Revised  Sheet  No.  ISA 
Twentieth  Revised  Sheet  No.  MA 
Twenty-Sixth  Revised  Sheet  No.  17A 
Eleventh  Revised  Sheet  No.  ISA 


Southam  asserts  that  the  purpoaa  of 
this  filing  is  to  comply  with  the 
Comaisaion's  Order  issued  on 
Saptember  29. 1995.  which  approved 
the  Stipulation  and  Agreaaaept 
(Settlement)  filed  by  Southern  oo  March 
IS.  1995  in  Docitet  Nos.  RP99-224-012. 
at  al.  In  accordance  with  Article  VII  of 
tha  8a»toment,  Southern  hes  made  this 
filing  to  recover  a  CSR  volumetric 
surcharge  baaed  on  an  estimate  of  its 
unrecovered  CSR  ooets  as  of  Daoaeaber 
31. 1997  and  ita  projected  1996  coala. 

Pawpaph  17  of  Article  VII  of  the 
Sattlanaent  provides  for  Southern  to  file 
by  Dacamber  1  of  each  year  to  collect 
unrecovered  gas  supply  realignment 
(GSR)  coats  through  its  GSR  volumetric 
surcharge,  to  be  effective  for  the  parties 
supporting  the  Settlement  beginning 
January  1  of  the  following  year.  The 
propoaad  CSR  volumetric  sarchaige  of 
S.002/Dth  reflects  a  reduction  from  the 
$.00e4/Dth  surcharge  currently  in  efiact. 

Southern  statoa  that  copies  of  tha 
filing  were  served  upon  Southern's 
customers,  intervening  parties  and 
inlaraetad  atate  conunissions. 

Any  paraoB  deairing  to  be  heard  or  to 
protest  this  filing  should  file  a  mollaB 
to  intervene  or  protest  with  the  Pe<lend 
Energy  Regulatory  Commission.  886 
First  Street.  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Sectfaa 
385.214  and  385.211  of  tha 
Commission's  Rules  and  Ragttlatiom. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Conuniaaion's 
Regulations.  Proteats  will  be  conaidarad 
by  the  Coaunission  in  detarminiag  tfw 
appropriate  action  to  be  takaa.  bist  will 
not  sarva  to  ■aka  paataalaalB  paMiaa  to 
the  paocaedlag.  Any  panaa  wWWag  to 
hecoaM  a  party  must  file  a  motioa  to 
intervene.  Copies  of  Southern's  Rlii^ 
are  on  file  with  the 


available  for  public  inspection  in  tha 
Public  Reference  Room. 

ActiHg  Saciwtary. 

(FR  Doc.  t7-JMM  Filed  12-S-«7:  B:4S  Mn| 


OEPAfnMENT  OF  ENERGY 


2,  19a7. 

Take  notice  that  on  November  28. 
1997 ,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
iU  FERC  Gaa  Tariff.  Seventh  Revised 
Vokune  No.  1 ,  the  following  tariff 
■haata,  to  become  efEactive  January  1. 
1996: 


Thirty-Seveodi  Revissd  Sheet  No.  14 
Twenty-First  Revised  Sheet  No.  14a 
Fifty-Eighth  RevisMl  Sheet  No.  15 
Twenty-Seventh  Revised  Sheet  No.  19a 
Thirty-Seventh  Revised  Sheet  No.  IS 
Twenty-First  Revised  Sheet  No.  18* 
Fifty-Eighth  Revised  aiwat  No.  17 
Twenty  Seventh  Revised  Sheet  No.  17a 
Thirty-Second  Revissd  Sheet  No.  18 
Twelfth  Revised  Sheet  No.  18a 

Section  14.2  of  Southern's  Tariff 
provides  for  an  »"»»i'»l  reconciliation  of 
Southern's  storage  coats  to  reflect 
differences  between  the  cost  to  Southern 
of  its  storage  gas  inventory  and  the 
amount  Southern  receives  for  such  gas 
arising  out  of  (i)  the  purchase  and  sale 
of  such  gas  in  order  to  resolve  shipper 
imbalances:  and  (ii)  the  purchase  and 
sale  of  gas  as  necessary  to  maintain  an 
appropriate  level  of  stor^e  gas 
inventory  for  system  management 
purpoaes.  In  the  instant  filing.  Southern 
aubanito  the  rate  surcharge  to  the 
transportation  component  of  its  rates 
under  Rate  Schedules  FT,  FT-NN.  and 
IT  resulting  from  the  fixed  and  realized 
laaaaa  it  has  iiKnured  from  the  purchase 
tmi  aale  of  its  storMe  gaa  inventory. 

Southam  atolas  that  copies  of  tha 
filing  wata  aanrad  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enecgy  Regulatory  Commiasion.  868 
First  Street.  NJ!.,  Washington.  D.C 
20426,  in  accordance  with  SactioiM 
866.214  and  386.211  of  tha 
Geaunission's  Rules  of  Practice  and 
Pnoedure.  All  such  motions  or  protests 
should  be  filed  in  accordance  with 
Section  154.210  of  tha  Coeuniaaion's 


Regulations.  Protests  will  ha  coaaidered 
by  the  Commissioa  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  muat  file  a  motion  to 
intenrane.  Copiea  of  Southern's  filing 
are  on  file  widi  the  Coaimiseion  and  are 
availahle  for  puhUc  inapaction. 

(FR  Doc.  97-31897  Filed  12-&-e7;  8:45  ami 
seasrir-ef-ai 


09AIITMEMr  OF  ENERGY 


SoiMltora  Natural  Gaa  Coaipanyj 
NoMoaof  Q8R  Coal  Racova^  FMnQ 

Dscembar  2. 1987. 

Take  notice  that  on  Noveaaber  28. 
1997.  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Voltme  No.  1.  the  following  tariff  sheets 
vrith  the  proposed  eSiactive  date  of 
January  1, 1998. 

Tariff  Sheets  Applicable  to 

Fi 


Thirty-Sfactti  Revised  Sieet  No.  14 
Fifty-Seventh  Revised  Sheet  No.  IS 
Thirty-Sixth  Revised  Sheet  No.  16 
Fifty-Seventh  Revised  Sheet  No.  17 
Thirty-First  Revised  Sheet  14o.  18 
Thirty-Ntoth  Revised  Sheet  No.  29 

Tariff  Shaata  AppUcflUa  to  S«|voctii« 


Nineteenth  Revised  Sheet  No.  14a 
T%«enty-FifUi  Revised  Sheet  No.  ISa 
Nineteenth  Reviied  Sheet  No.  l«a 
Tvrenty-Filkfa  Revised  Sheet  No.  17a 

Southern  sets  forth  in  the  filing  its 
revised  demand  surchai]ges  and  i^vised 
interruptible  rates  that  will  be  chai;ged 
in  connection  with  its  recovery  of  GSR 
coats  aasociated  with  the  payment  of 
pric»  differential  costs  under 
imrealigned  gas  supply  contracts  as  well 
as  salaa  hmction  coats  during  the  period 
Auguat  1, 1997  .through  October  31. 
1997.  These  CSR  costs  have  arisen  as  a 
direct  result  of  custooMrs'  elections 
during  restructuring  to  terminate  their 
sales  entitlements  under  Order  No.  636. 

Southern  states  that  copies  of  the 
filing  ware  served  upon  Southern's 
customers  and  inteinated  state 


Any  parson  deairiag  to  he  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Rqgulataay  Coauaission.  886 
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First  Street  N.E..  Washington,  D.C. 
2t>426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  proteats 
should  be  filed  in  accordance  with 
Section  154.210  of  the  Cmnmission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  detomining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Southern's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Uawoed  A.  Welsaa.  f,.. 
Acting  Secretary. 

(FR  Doc.  97-31098  Filed  12-5-97;  8:4S  ami 
aniaio  ooac  STtr-ei-a 


DEPARTHeiT  OF  ENBMY 
^*<»»«JBtofgy  Regulatory 

(Docfcat  No.  RP86-67-0001 

Tranaoofitiiwntai  Gas  Pipe  Une 

Cwpoaatlon:  Notice  of  TarW  Filing 

December  2, 1997. 
Take  notice  that  on  November  26, 

1997,  Transcontinental  Gas  Pipe  Line 

Corporation  (Transco)  tendered  for 

filing  certain  revised  tariff  sheets  to  its 

FERC  Gas  Tariff,  Third  Revised  Volume 

No.  1,  which  tariff  sheets  are 

enumerated  in  Appendix  A  to  the  filii^. 

Such  tariff  sheets  are  proposed  to  be 

effective  January  1, 1998. 
Transco  states  that  the  purpoee  of  the 

instant  filing  is  to  reflect,  for  purposes 
of  assessing  Transco's  GRI  surcharge, 
the  reclassification  ofc  (1)  Baltim<nv  Gaa 
&  Electric  Company  from  the  low  load 
factor  category  to  the  high  load  factor 
category;  (2)  Delinarva  Power  &  Li^ 
Company,  City  of  Laurens,  South 
Carolina,  New  Jersey  Natural  Gas 
Company  and  Penn  Fuel  Gas,  Inc.  from 
the  high  load  factor  category  to  the  low 
load  factor  category;  and  (3) 
Commonwealth  Gas  Services,  Qty  of 
Richmond.  Virginia,  TEMCO 
(Hopewell).  Virginia  Natural  Gaa  and 
Mid  Louisiana  Gas  Company  eliminated 
as  GRI  eligible  delivery  customers.  In 
that  regard,  Transco  has  calculated  the 
Ann  traoapoftation  service  load  Cactors 
ftu-  the  12  month  period  October  1906 
through  September  1997. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
&wtgy  Ragulatory  Commission.  808 
First  Street.  NE.,  Waahii^on,  DC  20426. 
in  acccHdance  with  Sections  385.214 
and  385.211  of  the  Commission's  Ritlaa 


and  Regulations.  AH  such  irotioiu  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  CommissicMi  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  ara  on 
file  with  the  Commission  and  ara 
available  for  public  ia^McticMi  in  the 
Public  Reference  Rocmb. 
Uawead  A.  Wateaa.  |r^ 
Acting  Secretary. 

(FR  Doc  97-31984  Filed  12-6-87;  8:45  am] 
I  ooea  anr-at-a 


OEPARmieNT  OF  BIERQY 


.    OEPARTMSfT  OF  ENERGY 

Federal  Energy  Regutatofy 
Commiaeiow 

♦ 

(Doekat  No.  EO87-66-0MI 

USGen  f>ower  Senrtoee.  LJ>.;  Nolioe  of 

FHing 

Dscembw  2. 1987. 

Take  notice  that  USGen  Powot 
Services,  L.P.,  on  Noveniher  13. 1997, 
tendered  for  filing  a  correction  to  the 
September  19,  1997  filing  in  this  docket. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Ener^gy  Regulatory  Commission.  888 
Firet  Street.  NX.  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedun  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  he  filed  on  or  before 
December  10,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  ai^xopiiate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bacone  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  ara  available  for  public 
inspection. 

U-woedA.Walsaa.lr.. 

Acting  Secretary. 

(FR  Doc.  97-31975  Filed  12-5-97;  8:45  am] 
ooeasnr-aMi 


Conwniesion 


(DoGkalNa. 


Wyonnng 

Notice  of  FHtagefTaM 

Dacember  2. 1987. 

Take  notice  that,  on  November  26. 
1997.  Wyoaaag  la>aiiHatc  Company, 
Ltd.  (WIC)  tandaaad  for  filing,  via  its 
"Motion  to  Place  Soapanded  Rates  ia 

Effect "  the  foUowii^  revised  tariff 
sheets: 

.    First  Reviaed  Volamte  No.  1 

Substitute  Seveadi  ReviMd  Sheet  No.  5 
Substitute  Third  Revised  Sheet  No.  SA 

Second  Heviaed  Vohmae  Nm.  2 
Substitute  Seventh  ReviMd  Sheet  No.  4 

According  to  yflC.  diia  filing  reflecta 
the  elimination,  from  the  costs 
underlying  the  Docket  No.  RP97-375 
rates,  of  costs  aasociated  with  facilities 
not  placed  in  swvice  by  November  30, 
1997.  This  elimination  was  required  1^ 
the  Commission's  "Order  Accepting  and 
Suspending  Filing.  Subject  to  Refund 
and  ConditioBS.  and  Establishing 
Hearing"  in  Docket  No.  RP97-375-000. 
Wyoming  Intrnttate  Company.  Ltd.  79 
FERC  (CCH)  1 61.399  (1997)  (Ordering 
Paragraph  (B)). 

WIC  states  that  a  fail  copy  of  its  filing 
is  being  served  on  each  fuiisdictional 
customer,  intaraatad  state  commissioa. 
and  each  party  (hat  has  requested 
service  as  well  aa  apoa  each  party 
appearing  on  dte  Conwnieaicm's  official 
service  list  for  Doclaat  No.  RP97-375. 

Any  person  daaWag  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Enei^  Raguiatoty  Commission. 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  acoordaace  with  Section 
385.211  of  the  Coaamiasion's  Rules  and 
Regulations.  All  avch  protests  must  be 
filed  in  accordaaoe  with  Section 
154.210  of  the  CaauBiasion's 
Regulations.  PialaeU.wiil  be  considered 
by  the  Commiaaioa  ia  datetauning  the 
appropriate  actiaa  to  ba  takaa.  but  will 
not  serve  to  aaaka  ptnlsstoalii  parties  to 
the  proceeding.  Ct^tea  af  this  filing  are 
on  file  with  thoraaiiaiiiiiiu  and  are 
available  for  public  iaapections  in  the 
Public  Reference  RaaaL 
Liawood  A.  Walsaa.  fr« 
Acting  Seawtary. 
(FR  Doc.  «7-3Ma8Mad  U-»^:  8:45  m1 
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DEPARTMBIT  OF  ENEMY 


ComwHwiow 

[Pra(Kl  Ne^  1M»-t11  a  2i»-M7I 

SoultMm  Caltfomla  Edtaon  Company; 
NotiM  of  AvMabWtyofFlMl 
Envffowvwfnw  Asosoannni 

DacambOT  2. 1997. 

A  Bnal  environmental  assessment 
(EA)  is  available  for  public  review.  The 
final  EA  analyzes  the  environmental 
impacts  of  an  application  by  Southern 
California  Edison  Company  (licensee)  to 
relocate  project  facilities.  The  licensee 
proposes  constructing  a  new  penstock  to 
replace  part  of  the  existing  flowline  for 
the  SanU  Ana  River  (SAK)  1  and  2 
Hydroelectric  Project  No.  1933-011  and 
all  of  the  flowline  for  the  SAR  3 
Hydroelectric  Project  No.  2198-007.  The 
licensee  proposes  to  construct  a  new 
powerhouse  to  replace  both  the  SAR  2 
and  SAR  3  powerhouses.  The  U.S.  Army 
Corps  of  Engineers  is  building  a  new 
flooid  control  dam  in  the  Santa  Ana 
River  Canyon  below  the  SAR  1  and  2 
Protect  The  Seven  Oaks  Dam  will 
inundate  and  destroy  the  SAR  2 
powerhouse  and  the  SAR  3  flowline 
rendering  both  projects  inoperable.  The 
licensee's  proposed  construction  would 
allow  it  to  continue  to  operate  the 
projects.  Both  projects  are  on  the  Santa 
Ana  River  and  its  tributaries  in  San 
Bernardino  County,  California. 

The  final  EA  finds  that  the 
application  to  relocate  project  facilities 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  The  final  EA 
was  written  by  staff  in  the  Office  of 
Hydropower  Licensing,  Federal  Energy 
Regulatory  Commission  in  cooperation 
with  the  U.S.  Department  of 
Agriculture — Forest  Service.  San 
Bernardino  National  Forest.  Big  Bear 
Ranger  District.  Copies  of  the  final  EA 
can  be  obtained  by  calling  the 
Commission's  Public  Reference  room  at 
(202) 208-1371. 
LlDwood  A.  WalM^  |r^ 
Acting  Seawtaiy. 

(FR  Doc.  97-31980  FIM  12-5-97:  8:45  ami 
COM  anT-at-M 


DEPARTMENT  OF  ENERGY 


IV0V09  Off 

>by 


Offloo  of  HMrings  and 
olMiyltThrauih" 


23,1M7 

During  the  week  of  May  10  through 
May  23. 1997.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals,  applications, 
petitions,  or  other  requests  filed  with 
the  Office  of  Hearings  and  Appeals  ot 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW,  Washington,  D.C.  20585- 
0107.  Monday  throu^  Friday,  between 
the  hours  of  1:00  pjn.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearing  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  November  28, 1997. 
G«oi«t  B.  Bmaay, 
Dinctor.  Office  of  Hearing  and  Appeak. 

Deciaion  List  No.  34,  Week  of  May  It 
Through  May  23. 1M7 

Appeal 

Bonito  L  Haynes,  5/23/97.  VFA-0290 

The  DOE  granted  in  part  a  Freedom  of 
Information  Act  (FOIA)  Appeal  filed  by 
Bonita  L.  Haynes.  Haynes  sought  the 
release  of  two  names  withheld  from  a 
memo  released  to  her  by  the  DOE's 
Office  of  the  Inspector  General  (IG).  In 
its  decision,  the  DOE  foimd  that  the  IG's 
withholding  of  one  of  the  names  was 
appropriate  under  FOIA  Exemptions  6 
and  7(C).  However,  the  DOE  also  found 
that  the  IG's  withholding  of  the  other 
name  was  not  appropriate  under  the 
justification  furnished  by  the  IG. 
Accordingly,  the  matter  was  remanded 
to  the  IG.« 

Requests  for  Exception 

Gnenvilh  Automatic  Gas  Co..  5/22/97. 
VEE-C043 
Greenville  Automatic  Gas  Company 
filed  an  Application  for  Exception  from 


the  Energy  faiformation  Administration 
requirement  that  it  file  Form  EIA-782B« 
the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  Greenville's  request,  the 
DOE  found  that  the  firm  was  not 
experiencing  any  type  of  hardship  or 
gross  inequity.  Accordingly,  exception 
relief  was  denied. 

Hampton  Gas  Company.  Inc.  5/22/97, 
VEE-0041 

Hampton  Gas  Company,  Inc.,  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
requirement  that  it  file  Form  EIA-782B. 
the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report"  In 
considering  Hampton's  request,  the  DOE 
found  that  the  finn  was  not 
experiencing  any  type  of  hardship  or 
poss  inequity.  Accordingly,  exception 
relief  was  denied. 

Western  StarPmpane.  Inc..  5/22/97. 
VEE-0040 

Western  Star  Propane.  Inc..  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
requirement  that  it  file  Form  EIA-782B. 
the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  Western's  request,  the  DOE 
found  that  the  firm  was  not 
experiencing  any  type  of  hardship  or 
gross  inequity.  Accordingly,  exception 
relief  was  denied. 


Refund  Application 

Department  of  the  Interior/Bureau  of 
Indian  Affairs,  5/19/97.  RF272- 
74747 

The  DOE  approved  an  Application  for 
Refund  filed  by  the  Department  of  the 
Interior/Bureau  of  Indian  AChirs  in  the 
Subpart  V  crude  oil  refund  proceeding. 
The  DOE  determined  that  the  claimed 
volumes  were  not  purchased  through 
the  Defense  Logistics  Agency  (DLA) 
and,  therefore,  not  covtwred  by  the 
refund  granted  DLA  in  a  separate  case. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


AwerW  Expreea 

B.F.  Wi*ar,  kw.  el  al  

Cnide  ON  Supptemamal  Relund  Dial 
LC.  Kiuae  8  Sons,  inc 


CaaeNo. 


RG272-00106 
RF272-0e728 
R8Z72-00110 
RQ272-00e45 


Date 


5/22/97 
5/22/97 
5/22/97 


Fodaral 
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i45a6 


Nwne 


Hart  WeN  Driling  Co  „. 

P.O.  Cofporalion 

Mrs.  AnnabeNe  Bresaler  et  al ..„.. 

Nortar.  Inc.  (F/K//V  Amehctm  Tar  C<^ 

**"*■'.  Inc 

Pioneer  Talc  CoTZewex J. 

SchaeHer  TmcWno.  •«: 

TowmaNp  of  Montoiair  et  ak 

Yvonne  Van  Pembrook  et  al .._ 


No 


Date 


RG272-0Qe76 

RQ272-0Q841 

RK272-01S2e 

RC272-O0364 

RK272-03841 

RK272-04426 

RQ272-83 

RF272-M026 

RK272-01753 


S/1»97 
503^7 

S^7 

5/^W97 
S/19il97 


The  following  submissions  were  dismissed. 


Empire  DriMng  Company 

Entulaioo  Products 

Gardner  Induslriea 

HoocywoK,  Inc  ...—.•..„„.„,. 

Lock  Joint  Tube,  loo  

Moigan  County,  Missouri  . 
Noi-Ciele,  Inc 
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DEPARTMBTT  OF  ENERGY 

Notice  Of  iss4iance  Of  Decisions  and 
Ordsrs  by  the  Office  of  Heerlngs  and 
Appeals;  Weelt  of  August  25  Through 
August  29, 1907 

During  the  week  of  August  25  through 
August  29.  1997,  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  appeals,  applications, 
petitions,  or  other  requests  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. -The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 


CaaeNo. 


R0272-65842 

R0272-67919 

R0272-67920 

R0272-67216 

RK272-4341 

RF272-86015 

RR272-00101 


Dated:  November  26. 1997. 
G«of^  B.  Bremajr, 

Director,  Office  (rf  Hearings  and  Appeals. 
DecisiiMi  List  No.  «• 

Week  of  August  25  through  August 
29, 1997 

Appeal 

Burlin  Mddnney.  8/28/97.  VFA-0322 
The  DOE  granted  in  part  and  denied 
in  part  an  appeal  of  withholding  of 
documents  at  DOE's  Y-12  plant  in  Oak 
Ridge,  Tennessee  that  relate  to 
beryllium.  The  DOE  found  that  the 
determination  of  DOE's  Oak  Ridge 
Operations  Office,  that  it  could  not 
justify  the  high  costs  and  burdensome 
effort  to  review  the  records,  was 
inadequate  in  light  of  the  requiremente 
of  the  Freedom  of  Information  Act  and 
the  DOE  regulations.  The  DOE  therefore 
remanded  the  case  to  the  Oak  Ridge 
Operations  Office  for  a  new 
determination  releasing  the  documents 
or  explaining  the  basis  for  tvithholding 
information  with  specific  reference  to 
one  or  more  FOIA  exemptions. 

Personnel  Security  Hearing 

Personnel  Security  Hearing.  8/29/97. 
VSO-0147 

An  Office  of  Hearings  and  Appeals 
Hearing  Officer  issued  an  opinion 
against  restoring  the  security  clearance 
of  an  individual  whose  clearance  had 
been  suspended  because  the  Department 
of  Energy  had  obtained  derogatory 


information  that  fell  within  10  CFR 
710.8{kKl).  In  reaching  his  conclusion, 
the  Hearing  Officer  found  that  the 
individual  had  used  methamphetamine 
and  had  not  shown  reformation.  In 
addition,  the  Hearing  Officer  found  that 
ciirrent  inconsistencies  in  the 
individual's  testimony  support  the 
charge  that  the  individual  is  not  being 
honest,  reliable  and  trustworthy  within 
the  meaiung  of  10  CFR  710.8(1). 

Keftind  ^(plication 

Vessels  Gas  Processing  CoJFaimkmd 
Industries.  Inc..  8/27/97,  RF354- 
00009 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Farmland  Industries,  Inc. 
(Farmland),  an  agricultural  cooperative. 
Farmland  sought  a  portion  of  the 
settiement  fund  obtained  by  the  DOE 
through  a  Consent  Order  settiement 
with  Vessels  Gas  Processing  Co.  The 
DOE  granted  Farmland  a  total  refund  of 
$338,343  ($217,221  principal  plus 
$121,122  interest). 

Kefand  Application 

The  Office  of  Hearings  and  Appeals 
issued  the  folloMring  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  simunarized.  Cppies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 
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Capit  Ann  Toot  Ca  el  al — 

C«y  o«  Ortando  el  al  ...~ 

Farmer's  CM  Co.  ot  Ouiook  at  al 

MR.  Pavtno *  ExcavaBng 

UnMad  Couperalive  Assoa  al  al 

Vaaaala  Qaa  Procaseing  Co.^MWamt  Energy 


No. 


RFZ72-04520 
RF272-763e7 
RF272-M783 
RK272-040ie 
RK272-01507 
RF36MX)010 


Bosm 

8/29^7 
a/2S/97 
8/29^7 
8/29/97 


Diamiaaab 


The  following  submissions  were  dismissed. 


Fwmars  Bavalor  CkM)p^  Aasn 
Rwa  Star  Mowing  A  Storage  _» 


No. 


RF272-M082 
RKZ72~4S03 
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DEPARTMENT  OF  ENERGY 

NottM  Of  lasuanca  of  Decisions  and 
Ordara  by  tha  Omoa  of  Haartngs  and 
Appeals;  Weak  of  August  18  Through 
August  22, 1M7 

During  the  week  of  Augiut  18  through 
August  22. 1997,  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  appeals,  applications, 
petitions,  or  other  requests  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  theae 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Fonestal  Building,  1000  Independence 
Avenue,  SW,  Washington.  D.C  20585- 
0107.  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m.. 
except  federal  holidays.  They  are  alao 
available  in  Energy  Managenwnt: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  November  28. 1997. 


iB-araaaay. 
Director.  Office  of  Haaringt  and  Appeaie. 

DacMoD  List  No.  47,  Week  of  Anguat  IS 
Through  August  22. 1997 

Appeals 

Curry  Contracting  Co..  Inc..  8/18/97 
VFA-0321 
Curry  Contracting  Co..  Inc..  appealed 
a  determination  issued  to  it  by  the  Oak 
Ridge  Operations  Office.  In  its  Appeal. 
Curry  asserted  that  Oak  Ridge  tailed  to 


conduct  an  adequate  search  for  OSHA 
reports,  award  and  incentive  fee 
contracU  at  the  0£Bce  of  Scientific  and 
Technical  Information  Building,  and 
reports  pertaining  to  itself  that  it 
requested  pursuant  to  the  POLA.  The 
DOE  determined  that  Oak  Ridge  had 
performed  an  adequate  search. 
Consequently,  Curry's  Appeal  was 
denied. 
Information  Focus  on  Energy,  8/19/97 

VFA-0310 
Information  Foois  on  Bnafgy,  Inc. 
(IFE)  appealed  a  detanninadon  by  the 
Albuquerque  Operations  Office  that 
partially  denied  IFE's  request  for 
information.  In  considering  the  Appeal, 
the  DOE  ordered  the  Director  to  either 
release  names  withheld  pursuant  to 
Exemption  6  or  provide  a  detailed 
explanation  for  withholding  any  such 
information.  Thus,  the  DOE  granted 
IFE's  Appeal. 
Loe  Alamos  Study  Group.  8/18/97  VFA- 

0318 
The  Los  Alamos  Study  Group 
appealed  a  determination  by  the 
Albuquerque  Operations  Office  (AO) 
that  (tonied  a  request  for  information 
made  under  the  Freedom  of  Information 
Act  (FOIA).  In  considering  the  Appeal, 
the  DOE  confirmed  that  the  AO 
correctly  determined  that  the  records 
the  LASG  sought  are  neither  "agency 
records"  within  the  meaning  of  the 
FOIA  Dor  subject  to  release  under  the 
DOE  reguladons.  Accordingly,  the  DOE 
denied  the  Appeal. 

William  H.  Payne,  8/18/97,  VFA-0315 
The  Department  of  Energy  granted  in 
part  a  Privacy  Act  Appeal  that  was  filed 
by  William  H.  Payne.  The  Director  of 
the  Freedom  of  Information  and  Privacy 
Acts  Division  (the  Director)  had  denied 
a  request  for  amendment  that  Mr.  Payne 
filed  pursiiant  to  the  Privacy  Act 
because  the  document  that  Mr.  Payne 
wished  to  amend  is  the  property  of  a 
DOE  contractor.  In  the  Decision,  the 


DOE  concluded  that  if  the  document 
waie  located  in  a  "Privacy  Act  system 
of  records"  pursuant  to  the  contractor's 
agreement  with  the  DOE.  the  dociunent 
would  be  subject  to  the  Act.  and  a 
decision  on  the  merits  of  Mr.  Payne's 
Appeal  should  be  issued.  The  OHA, 
thoefdre.  remanded  the  matter  to  the 
Director  for  a  search  of  the  Privacy  Act 
systems  of  records. 

Keftind  AppUceHrwi 

£nron  Corporation/.  Amerigas  Propane. 
Inc..  RF340-23:  Field  6r  McGrady 
Special,  RF340-1 77;  Larry's  Bottled 
Gas  Co..  8/21/97,  RF340-71 

The  DOE  granted  an  Application  for 
refund  filed  on  behalf  of  Field  k 
McOady  Special  in  the  Enron 
Corporation  special  refund  proceeding. 
The  DOE  found  that  Field  ft  McGrady 
was  the  proper  recipient  of  a  refund 
based  on  petroleum  purchases  made  by 
Val-Cap.  Inc..  a  dissolved  corporadon. 
The  partners  in  Field  &  McGrady  are  the 
same  people  who  were  the  shareholders 
of  Val-Cap  at  the  time  of  Val-Cap's 
dissolution. 

Kaftiad  AppUcatiooa 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  siunmarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Case  No. 

Dale 

RK272-01486 

V2MV7 

Cooperaiiawa 

etaL 

PrInoeBroa., 

RK272-a22S0 

801/97 

mcaiaL 

The  following  submlssfons  were 
dismissed. 
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Consoidatod  Gas  Supply 
Corp. 

Dales  Gas  &  Bedric.  Inc  .. 

Four  Winds  Marine  Serv- 
ice. Inc. 

GoodwM  Industries  of  W. 
N.Y.  Inc. 

GuN  Chartering  ft  Marine 
Sennces.Lld. 

Personnel  Security  Mooring 

Public  Service  Company  of 
NC.  Inc. 


Case  No. 


f^340-ige 

RF340-20Q 
RF272-86068 

RK272^3406 

RF272-74834 

VSD-0158 
RF340-199 


explained  and  Justified  in  its 
determination  letter.  Accordingly,  the 
Appeal  was  remanded  to  BPA  and 
denied  in  all  other  aspects. 
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DEPARTMENT  OF  ENERGY 


Notlosof 
(by 


18.1M7 


ofOscWonsand 
Offlos  of  Hsarlngs  and 
"  of  July  14  Through  July 


During  the  week  of  July  14  through 
July  18. 1997,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals,  applications, 
petitions,  or  other  requests  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Copies  of  the  foil  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 
Fonestal  Building,  1000  Independence 
Avenue.  SW,  Washington,  D.C.  20585- 
0107.  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m.. 
except  fisderal  holidays.  They  ar«  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  November  28. 1997. 
GeatSBB.Bmuy, 
Dinctor,  Office  (^Hearings  and  Appeals. 

Decision  List  No.  42,  Week  of  July  14 
Through  July  18, 1997 

Appeal 

Th-State  Drilling,  Itk..  7/18/97.  VFA- 
0304 
The  DOE's  Office  of  Hearings  and 
Appeals  granted  in  part  a  Freedom  of 
Information  Act  Appeal  filed  by  Tri- 
State  Drilling,  Inc.  Tri-State  sought  die 
release  of  unsuccessful  bids  for  a 
specific  contract  that  the  Bonneville 
Power  Administration  (BPA)  withheld 
in  their  entirety.  The  DOE  found  that 
BPA's  withholding  was  not  sufficiendy 


i  Secarity  Hearii^s 

PerBoni»l  Security  Hearing,  7/14/97, 
VSO-0128 

A  Hearing  Officer  recommended  that 
access  authorization  be  restored  when  it 
was  uncontested  that  the  individual 
used  an  illegal  drug  on  one  occasion. 
The  individual's  statements  that  she  had 
only  used  ill^al  drugs  on  one  occasion 
were  corroborated  by  independent 
evidence.  This  evidence  included  the 
restdts  of  twenty-one  random  drug  tests 
aiiministered  over  a  long  period  of  time. 
The  Hearing  Officer  also  found  that  it 
was  unlikely  that  the  individual  would 
use  illegal  drugs  again. 
Persorutel  Security  Hearing.  7/16/97. 
VSO-0141 
A  Hearing  Officer  found  that  an 
individual  had  successfully  TniHgatH 
security  concerns  arising  from  an 
all^ation  that  the  individual  had 
molested  his  former  foster  child. 
Accordingly,  the  Hearing  Officer 
recommended  that  the  individual's 
access  authorizatfon  be  restored. 

Petition  far  ^wial  Radteae 

Philip  P.  Kalodner.  7/16/97,  VSG-0001 
Philip  P.  Kalodner  requested  a  "class 
fee"  for  his  participation  in  the  agency's 
enforcement  proceeding  against 
Occidental  Petroleum  Corporation.  The 
DOE  denied  the  request  on  the  ground 
that  the  purported  class.  Subpart  V 
claimants,  had  no  cause  of  action  or 
right  of  intovention  with  respect  to  an 
agency  enforcement  proceeding.  The 
DOE  rejected  Mr.  Kalodner's  contention 
that  provisions  in  subparts  O  and  V  of 
the  DOE  procedural  r^ulations 
auUiorized  Uie  requested  fee.  Finally, 
die  DOE  rejected  Mr.  Kalodner's 
arguments  based  upon  fairness. 

KefiuMl  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refi^d  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  die  Office  of 
Hearings  and  Appeals. 


Lee  FS  Inc.  

»^wwr  enoaic 

Assoc..  Inc.. 


The  following  submissions 
dismissed. 


Kama 

Case  No. 

BetWehem  Steel  Corp.  

VA  Medical  Center 

RG272-00088 
RF27^-«Q205 
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DEPARTMENT  OF  ENERGY 

Nottos  of  Issuancs  of  Dscislons  and 
Ordsrs  by  ths  Offlcs  of  Hsarlngs  and 
Appssis;  Wssk  of  Ssplambsr  1 
Through  Ssptsmbsr  5, 1M7 

During  the  week  of  September  1 
through  September  5, 1997.  the 
decisions  and  orders  summarized  below 
woe  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  BuUdii^,  1000  Independence 
Avenue,  SW,  Washington,  D.C  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m.. 
except  fisderal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  Worid  Wide  Web 
site  at  http'7/www.oha.doe.gov. 

Dated:  November  26. 1997. 
Geai«iB.Bnaay, 
Director,  Office  of  Hearing  and  Appeals. 

DedsioB  List  No.  4»,  Week  of 
Septeudm  1  Thremgh  September  5. 
1S97 


Case  No. 


Cnjde  OH  Sup- 
ple Refund. 

Eriron  Corpora- 
Von/XCEL 
Products  Co.. 
Inc... 

Jim's  Electrical 
Service  el  al. 


Dale 


RB272-00114 
RF340-a)3 

RK272-04455 


Appeal 

Hanford  Advisory  Board,  9/2/97.  VFA~ 
0323 

The  Hanford  Advisory  Board  filed  an 
Appeal  of  a  Detennination  issued  to  it 
in  response  to  a  request  under  the 
Freedom  of  Information  Act  [FOIA).  The 
Appellant  had  asked  for  portions  of  a 
7/1 8«7    proposal  made  by  Fluor  Daniel  Hanford 
(FDH).  In  its  Detennination,  the 


7/18«7 
7/16«7 


S4588  Federal  Regbter  /  Voi.  62,  No.  235  /  Monday.  December  8, 


1997  /  Notices 


Richland  OperaUona  Office  (ROO) 
denied  the  request  pursuant  to 
Exemption  3  of  the  FOIA  and  the 
National  Defense  Authorization  Act  of 
1997  (NDAA).  which  generally  prohibits 
the  releaae  of  proposals.  The  DOE  found 
that  the  NDAA  applied  to  a  proposal 
that  was  issued  prior  to  the  effiective 
date  of  the  statute.  The  DOE  also  found 
that  the  requested  proposal  did  not  meet 
the  requirements  of  the  NDAA's 
exception  to  non-disclosure  for 
proposals  set  forth  or  incorporated  by 
reference  into  the  Qnal  contract. 
However,  because  it  appeared  that  the 
DOE  had  released  information  from  the 
proposal  in  news  conferences  and  ptess 
releases,  the  agency  had  waived 
Exemption  3  protection  as  to  that 
Information.  Accordingly,  the  Appeal 
was  granted  and  the  case  was  remanded 
to  the  ROO  for  further  action. 

Reftuad  Application 

PUhbury  Company.  RC272-97810: 
Seneca  Foods  Corporation.  9/5/97, 
RK272-4055 
The  DOE  rescinded  a  refund  to  one 
company  and  denied  a  Supplemental 
Refund  to  a  another  company  in  the 
crude  oil  refund  proceeding.  Pillsbury 
Company  (Pillsbury)  had  received  a 
crude  oil  refund  based  on  the  purchases 
by  its  affiliate,  the  Green  Giant  Co. 
(Green  Giant).  Later,  the  DOE  found  that 
another  affiliate  of  Pillsbury.  Burger 
King  Corporation  (BK).  had  received  a 
refund  from  the  Surface  Transporters 
Escrow  in  the  Stripper  Well  refund 
proceedings.  By  filing  the  Stripper  Well 
proceeding.  BK  waived  PiUsbury's  right 
to  receive  any  refund  in  the  crude  oil 
refund  proceeding.  Accordingly, 
PiUsbury's  crude  oil  refund  was 
rescinded.  The  DOE  rejected  PiUsbury's 
argument  that  because  Seneca  Foods 
Corporation  had  assumed  the  liabilities 
of  Green  Giant  when  it  purchased  its 
assets.  Seneca  should  be  required  to 
repay  the  refund. 

Rafuad  AppUcatiooa 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
RafBrence  Room  of  the  Office  of 
Hearings  and  Appeals. 


RoNngi  Farm  at 

■L 


No. 


RK272-02ge6 


Vim 


Buesing  Corporation  

Towie  (Manufacturing  Com- 
pany. 


CasaNa 


RK272-03411 
RK272-4144 


IFR  Doc.  97-32052  Filed  12-*-»7;  4:45  ami 
\  oooa  SMO  oi-» 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(Fm.-603t-q 

Um  of  MonHoced  Natairei  Attenuation 
at  Superlund,  RCRA  Corractlva  Action, 
and  Underground  Storaga  Tank  Sltaa; 
08WER  Directive  9200.4-17;  mtarlm 
Final 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

DCPOm  Notice  of  availability. 

•UMMAftY:  This  Directive  clarifies  the 
U.S.  Environmental  Protection  Agency's 
(EPA)  policy  regarding  the  use  of 
Monitored  Natiual  Attenuation  for  the 
remediation  of  contaminated  soil  and 
groundwater  at  sites  regulated  under 
Office  of  Solid  Waste  and  Emergency 
Response  (OSWER)  programs.  These 
include  programs  administered  under 
the  Comprehensive  Envircmmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA  or  "Superfund  ■).  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  the  Office  of  Underground 
Storage  Tanks  (OUST),  and  the  Federal 
Facilities  Restoration  and  Reuse  Office 
(FFRRO).  The  Directive  is  intended  to 
promote  consistency  in  how  monitored 
natural  attenuation  remedies  are 
propoaed,  evaluated,  and  approved.  As 
a  poUcy  dociunent,  it  does  not  provide 
technical  guidance  on  evaluating 
Monitored  Natiirel  Attenuation 
remedies.  This  Directive  is  being  issued 
as  Interim  Final  and  may  be  used 
immediately.  It  provides  guidaiu»  to 
EPA  staff,  to  the  public,  and  to  the 
regulated  community  on  how  EPA 
intends  to  exercise  its  discretion  in' 
implementing  national  policy  on  the  use 
of  Monitored  Natural  Attenuation.  The 
document  does  not.  however,  substitute 
for  EPA's  sUtutes  or  regulations,  nor  is 
it  a  regulation  itself  and,  thus,  it  does 
not  impose  legally-binding  requirements 
on  EPA,  States,  or  the  regulated 
community,  and  may  not  apply  to  a 
particular  situation  based  upon  the 
circumstances.  EPA  may  change  this 
guidance  in  the  future,  as  appropriate. 


The  following  submissions  were 
dismissed. 


Electronic  Access.  This  document  can 
be  accessed  in  electronic  form  through 
the  Internet  (at  http://wMrw.epa.gov/ 
swerustl/directiv/d9200417.htm). 


Order  Copies.  To  order  paper  copies 
of  this  report,  please  call  the  U.S. 
Environmental  Protection  Agency's 
(EPA)  RCRA.  Superfund.  OUST  & 
EPCRA  Hotline  at  (800)  424-9346  or  DC 
Area  Local  (703)  412-9810  or  TDD  (800) 
553-7672  or  TDD  DC  Area  Local  (703) 
412-3323  Monday  through  Friday 
between  9  a.m.  and  6  p.m.  EST. 

Docket.  This  document  is  available  at 
three  OSWER  dockets: 

(1)  The  UST  Docket  is  open  to  the 
general  public  by  appointment  only 
between  the  hours  of  9  a.m.  and  4  p.m. 
EST  Monday  through  Friday.  No 
security  clearance  is  necessary.  Visitors 
may  make  photocopies  of  docimients. 
The  street  address  is:  Office  of 
Underground  Storage  Tanks  Docket. 
1235  JeCbrson  Davis  Highway.  13th 
Floor.  Arlington.  VA  22202.  Telephone 
numben  are  (703)  603-9231  (voice 
mail)  and  (703)  603-9163  {fax). 

(2)  The  RCRA  Docket  is  located  in  the 
RCRA  Information  Center  (RIC).  The  RIC 
is  open  to  the  pubUc  from  9  a.m.  to  4 
p.m..  Monday  through  Friday,  however, 
it  is  recommended  that  visitors  call 
ahead  to  make  an  appointment  so  that 
the  material  they  wish  to  view  is  ready 
when  they  arrive.  Patrons  may  call  for 
assistance  at  (703)  603-9230.  send  a  fax 
to  (703)  603-9234.  or  send  an  E-mail  to 
rcra-docketttepamail.epa.gov.  Patrons 
may  write  to:  RCRA  Information  Center 
(5305W),  U.S.  Enviroiunental  Protection 
Agency.  401  M  Street,  SW,  Washington, 
DC  20460.  The  RIC  is  located  at  1235 
Jefferson  Davis  Highway,  Ckound  Level, 
Arlington,  VA  22202. 

(3)  The  Superfund  Docket  is  open  to 
the  general  public  by  appointment  only 
between  the  hours  of  9  a.m.  to  4  p.m. 
Monday  through  Friday.  No  clearance  is 
necessary  and  requestors  of  documents 
must  make  their  own  photocopies. 
There  is  no  photocopying  charge  for 
dociunenU  less  than  266  pages  in 
length.  The  street  address  of  the 
Superfund  Docket/Dociunent 
Information  Center  is  1235  Jefferson 
Davis  Highway,  Ground  Level. 
Arlington.  VA  22202.  The  telephone 
numbers  are  (703)  603-9232  and  (703) 
603-9240  (fax).  The  E-mail  address  is: 
superfund.docketdepamail.epa.gov. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
further  information  on  the  OSWER 
Monitored  Natural  Attenuation 
Directive  Workgroup  and  the  Interim 
Final  Directive,  contact  Hal  White,  via 
E-mail  at  white.balOepamail.epa.gov, 
telephone  at  (703)  603-7177,  fax  at  (703) 
603-9163.  or  via  U.S.  Mail  to  US  EPA 
(5403G).  401  M  Street.  SW.  Washington 
DC  20460. 
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SOPPLEMBITARY  MFORMATION:  EPA  wiU 
review  and  evaluate  additional 
comments  received  on  this  Interim  Final 
Directive  prior  to  its  release  as  "Final" 
guidance. 

Dated:  November  17. 1997. 

Anna  Hopkins  ViiMck. 

Director,  Office  of  Underground  Storage 
Tartks. 

[PR  Doc.  97-32044  Filed  12-6-97;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notleaa; 
Aoqiiteitiona  o(  Sharea  of  Banka  or 
Bank  Holding  Companlaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  hnnir 
holding  company.  The  Cactors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(jM7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  22. 1997. 

A.  Federal  Keaerve  Bank  of  St  Louis 
(Randall  C.  Simmer,  Vice  President)  411 
Locust  Street.  Sl  Louis.  Missouri  63102- 
2034: 

1.  John  Rybum  Stipe,  Forrest  City. 
Arkansas;  to  acquire  additional  voting 
shares  of  Forrest  City  Financial 
Corporation,  Forrest  City.  Arkansas,  and 
thereby  indirectly  acquire  Forrest  City 
Bank,  N.A.,  Forrest  City.  Arkansas. 

Board  of  Covemore  of  tlie  Federal  Reserve 
System.  December  2.  1997. 

Wiliiam  W.  «Viles, 

Secretary  of  the  Board. 

(FR  Doc.  97-31949  Filed  12-S-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

FonnaUons  of.  AcquisWona  by,  and 
Margara  of  Bank  HoMing  Companiaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 


and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  comptmies 
owned  by  the  hank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  31. 
1997. 

A^  Federal  Reserve  Bank  of  Cleveland 

(Jefifory  Hirsch.  Banking  Supervisor) 
1455  East  Sixth  Street.  Cleveland.  Ohio 
44101-2566: 

1.  Mellon  Bank  Corporation, 
Pittsburgh.  Pennsylvania;  to  merge  with 
United  Bankshares)  Inc..  Miami,  Florida, 
and  thereby  indirectly  acquire  United 
National  Bank,  Miami,  Florida. 

Board  of  Goveraon  of  the  Federal  Reserve 
Sjrstem.  December  2, 1997. 

Willian  W.  inias. 

Secretary  of  the  Board. 

IFR  Doc.  97-31947  Filed  12-5-<7: 8:45  am) 
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FEDERAL  RESERVE  SYSTBM 

Formations  of,  Acquiaitiona  by,  and 
Margara  of  Bank  Holding  Companlas 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company.  ■ 
including  the  companies  listed  below. 


The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  Uie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also* 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  thnse  applications 
must  be  received  at  the  Resnve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  2 
1998. 

A.  Federal  Reserve  Baidc  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liboty  Street,  New  York. 
New  Yoric  10045-0001: 

1.  First  Empire  State  Corporation,  and 
Olympia  Financial  Oxp.,  both  of 
BuCEalo.  New  York;  to  acquire  up  to  19.9 
percent  of  the  voting  shares  of 
OnBancorp,  Inc.,  Syracuse,  New  York^ 
and  thereby  indirectly  acquire  OnBank 
*  Trust  Co.,  Syracuse.  New  York. 
01]anpia  Financial  Corp.,  also  has 
applied  to  become  a  buik  holding 
company  and  to  acquire  ManuCactures 
and  Traders  Trust  Conutany,  Bu&lo, 
New  York. 

In  connection  with  diese  applications. 
Applicants  also  have  applied  to  acquire 
Franklyn  First  Savii^  Bank,  Wilkes- 
Barre,  Peimsylvania,  and  thereby  engage 
in  operating  a  saviiigs  association, 

pureuant  to  §  225.28(bK4Ku)  of  the 

Board's  Regulation  Y. 
B.  Federal  Reaerre  Baric  of  Adanta 

tLois  Berthaume,  Vice  President)  104 

Marietta  Street,  N.W..  AtlanU,  Georgia 

30303-2713: 
1.  Firstrust  Corporation,  New  Orleans. 

Louisiana;  to  acquire  86.39  percent  of 

the  voting  shares  of  Peoples  Bank  of 

Louisiana,  Amite,  Louisiana. 
C  Federal  Reserve  Bank  of  diicage 

(Philip  Jackson,  Applications  Officer) 

230  South  LaSalle  Street,  Chicago. 

Illinois  60690-1413: 

1.  afford  Bancorp,  Inc.  Employee 

Stock  Ownership  Plan,  Gi£ford,  Illinois; 

to  acquire  48.8  percent  of  the  voting 

shares  of  Gifford  Bancorp,  Inc.,  Gi£ford. 

Illinois,  and  thereby  indirectly  acquire 

Gifford  State  Bank,  Gifford,  Illinois. 
D.  Federal  Reserve  Bank  of  San 

Francisco  (Pat  Marshall,  Manager  of 

Analytical  Support,  Consiuner 
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Regulation  Group)  101  Market  Street. 
Suk  Francisco.  California  94105-1579: 

1.  Fint  Security  Corporation,  Salt 
Lake  Qty,  Utah:  to  merge  writh  Rio 
Grande  Bancshares.  Inc..  Las  Cruces. 
New  Mexico,  and  thereby  indirectly 
acquira  First  h4ational  Bank  of  Dona  Ana 
County,  Las  Cnices.  New  Mexico,  and 
Pkst  National  Bank  of  Chaves  County. 
b11.  New  Mexico, 
of  Covnaon  of  the  Fedsrsl  Rasarrs 
3. 19t7. 


Board  of  Goyeroors  of  Dm  Federal 
Syatom.  Dacamber  2. 1(M7. 
wyUaBW.WIlH. 
Smentary  of  the  Board. 
[FR  Doc  •7-31»4«  FUed  12-5-«7:  8:45  aan) 


DtputySmawtary  of  Utm  Board. 
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FEDERAL  f«ESERVE  SYSTEM 

Nolioe  Of  PropOMi*  T*  EngsB*  m 
Pwmtosttri*  Nontanking  AclhfWes  or 

To  Acquire  ConwOee  Thai  are 
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ActlvWea 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
IMS)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
asaats  of  a  company  that  engages  either 
directly  or  through  a  subaidiary  or  other 
company,  in  a  nonbanking  activity  that 
ia  Ualad  in  S  225.28  of  Rsgulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unlaas  otherwise  noted,  comments 
mHpiilliif  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
Dot  later  than  December  31 .  1997. 

A.  Federal  Reaenre  Bank  of  St.  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street.  St  Louis.  Missouri  63102- 

2034: 

1.  Bank  of  the  Otarks,  Little  Rock. 
Arkansas:  to  acquire  Heritage  Banc 
Holding.  Inc..  Little  Rock.  Arkansas,  and 
thereby  indirectly  acquire  HEARTLAND 
Community  Bank.  F.S.B.,  Little  Rock. 
Arkansas,  and  thereby  engage  in  the 
operation  of  a  savings  association, 
pursuant  to  S  225.28(bX4)(ii)  of  the 
Board's  Regulation  Y. 


FEDERAL  TfUOE 
(FMeNe.0n-«1«af| 

TIm  Dow  CtMMtaol 
ToAMFubHe 

JtOWCT  Federal  Trade  Commission. 
tcnomi  Ptopoeed  consent  agyeenwnt 


, The  coaaaot  agreement  in  this 

matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegaUons  in  the 
draft  complaint  that  accompanies  the 
consent  ^raHMBl  aad  te  terms  of  the 
oonaent  uiili    ■■hmtleil  In  the  consent 

Ml— I    that  Trmilri  timh  lV— ' 

allegations. 

DATES:  Comments  must  be  received  on 
or  before  February  6. 1996. 
AOOMEMCS:  Comments  should  be 
directed  to:  FTC/OtBce  of  the  Secretary. 
Room  159,  6th  St.  h  Pennsylvania  Are.. 
N.W..  Washington.  DC  20580. 

Km  RWTHcn  ummKVtoki  contact*. 

William  Baer.  Federal  Trade 
Commission.  6th  ft  Pennsylvania  Ave.. 
N.W..  H-374.  Washington.  DC  20580. 
(202)  326-2932.  or  Howard  Morse. 
Federal  Trade  Commission,  eth  h 
Pennsylvania  Ave..  N.W..  S-3627. 
Washington.  DC  20580.  (202)  326-2949. 
aUPflBKKTARV  MFOWtATlON:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721.  15  U.S.C 
46.  and  Section  2.34  of  the  ^^ 

Commission's  Rules  of  Practice  (16  CFR 
2.34).  notice  is  hereby  given  that  the 
above-captioned  consent  agiesiBant 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  November  28.  1997),  on 
the  World  Wide  Web.  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  RefiBrence  Room.  Room  H- 


130.  Sixth  Street  and  Pennsylvania 
Avenue.  N.W.,  Washington.  DC  20580. 
either  in  person  or  by  calling  (202)  32»- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Conunission  and  will  be  available 
for  iiupection  and  copying  at  its 
(Hincipal  oCBce  in  accordaJBce  widi 
Section  4.9CbXB)(U)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(bXeXU))- 

Aaalyiis 
AkIPiiblk 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
f^nal  approval,  an  Agreement 
f>>pt»<"<"g  Consent  Order 
("Agieement")  from  The  Dow  Chemical 
Company. 

The  proposed  Order  has  been  placed 
on  the  public  record  for  sixty  (60)  days 
lor  reception  of  comments  bV  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
lecord.  After  sixty  (60)  days,  the 
Commission  will  again  review  the 
Agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  Agreement  or  make 
final  the  Agreement's  proposed  Order. 

The  Dow  Chemical  Company,  a 
Midland,  Michigan  based  company  and 
producer  of  chemicals,  plastics,  and 
agricultural  and  consumer  products, 
announced  on  August  5. 1997.  a  cash 
tender  offer  to  acquire  all  of  the  share 
of  Sentrachem  Limited,  a  South  African 
chemical  company  that  operates  in  the 
U.S.  through  its  wholly-ovirned 
subsidiary.  Hampshire  Chemical 
Company,  Hampshire  and  Dow,  through 
its  Chemical  Division,  produce 
aminopolycarlmxylic  chelating  agents, 
also  known  as  chelants.  Hampshire 
produces  chelants  in  Nashua.  New 
Hampshire  and  Deer  Park.  Texas,  and 
chelant  intermediates  in  Lima.  Ohio. 
Dow  produces  chelants  in  Freeport, 

Texas. 

The  proposed  administrative 
complaint  alleges  that  the  proposed 
acquisition  may  substantially  lessen 
competition  in  the  research, 
development,  manufacture,  and  sale  of 
chelants,  which  are  chemicals  used  in 
cleaners,  pulp  and  paper,  water 
treatment,  photography,  agriculture,  and 
food  and  pharmaceutical  applications  to 
neutralize  and  inactivate  metal  ions. 
The  proposed  complaint  alleges  that  the 
United  States  is  the  relevant  geographic 
market  for  evaluating  the  acquisition's 
efCact  on  chelants  because  the  shipping 
costs  of  chelants,  which  are  sold  mostly 
in  a  liquid  solution,  are  high  and  there 
are  too  many  uncertainties  and  delajrs 
inherent  in  Ions  distance  shipping. 

The  proposed  complaint  allegea  that 
Hampshire  and  Dow  are  the  two  leading 
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of  only  three  producers  of  chelants  in 
the  United  States,  with  a  combined 
market  share  of  over  70  percent.  With 
only  one  competitor,  the  acquisition 
would  likely  lead  to  an  unilateral  price 
increase,  1992  Horizontal  Merger 
Guidelines  §2.22. 

Entry  into  the  chelant  market  would 
not  be  timely,  likely,  or  sufficient  to 
deter  or  offset  the  adverse  effects  of  the 
acquisition  on  competition  because  a 
now  entrant  would  have  to  build  both 
a  chelant  production  plant  and  a  plant 
to  produce  hydrogen  cyanide  ("HCN"). 
a  key  input  in  the  production  of 
chelants.  which  would  take  over  two 
years  and  entail  large  fixed,  and  mostly 
sunk,  costs.  In  order  to  recoup  its 
investment,  a  new  entrant  would  need 
to  obtain  a  market  share  at  least  as  large 
as  that  held  by  any  of  the  current 
domestic  producers,  which  would  be 
difficult  because  of  the  significant 
amount  of  chelant  sales  that  are  subject 
to  long  term  supply  agreements. 

The  proposed  Order  would  remedy 
the  alleged  violation  by  preserving  the 
competition  that  would  otherwise  be 
-   lost  as  a  result  of  Dow's  acquisition.  Hie 
proposed  Order  requires  Dow. 
simultaneously  with  its  aoquisititxi  of 
Sentrachem,  to  divest  Hampshire's 
Chelant  Business  to  Akzo  Nobel  N.V..  a 
Dutch  chemical  company  that  is  a 
leading  European  producer  of  chelants 
with  strong  chelant  technology.  Dow 
must  divest,  among  other  thii^.  all 
rights  of  Hampshire  relating  to  the 
research,  development  and  manufiacture 
of  chelants  in  the  United  States  and  the 
distribution  and  sale  of  chelants  in 
North  America,  including  Hamp^ire's 
Lima.  Ohio  facility  aad  its  contract  fat 
the  supply  of  HCN  at  Lima.  Once  it 
acquires  the  Hampshire  Chelant 
Buainess,  Akzo  will  build  additional 
chelant  capacity  at  the  Liaia,  Ohio 
facility,  which  wrill  cudail  the  need  for 
inefficient,  hazardous  HCN  shipments 
from  the  site. 

The  proposed  Order  sets  certain 
Milestones  that  must  be  met  to 
accomplish  the  coastnictioa  of  the 
additional  chelant  capacity  at  Lima.  The 
Milestones  include  the  submission  of 
con^>lete  permits  for  the  additional 
capacity  wttfain  one  year  after  the  Ovdor 
l*«co—  final,  and  the  installation  of 
the  structaial  steel  within  one  year  afler 
the  additiaoal  capacity  is  permitted.  In 
the  event  any  of  the  Milestones  has  net 
been  achieved,  Dow  must  reacquire  the 
Hampshire  Chelant  Business  from  Akzo. 
The  proposed  Order  frntfaer  requires 
that  upon  its  leecquisition  of  the 
business.  Dow  or  a  (nialse  wiU  divest 


the  Hampshire  Business  Unit,  which,  in 
addition  to  the  Hampshire  Chelant 
Business,  includes  other  Hampshire 
businesses  and  Hampshire  facilities  at 
Nashua,  New  Hampshire  and  Deer  Pari:. 
Texas.  The  proposed  Order  requires 
Dow  to  maintain  the  viability  and 
marketability  of  the  Hampshire  Ehisiness 
Unit  in  the  interim.  This  crown  )ewel 
provision  provides  an  incentive  for 
realizing  the  additional  chelant  capacity 
at  the  Lima.  Ohio  bcility  in  a  timely 
manner.  The  croivn  iewel  also  ensures 
that  the  Order  %vill  result  in  effective 
relief  by  requiring  a  divestiture  of  all  of 
Hampshire  in  the  event  that  any 
Milestone  is  not  achieved. 

The  proposed  Order  requires  Dow  to 
toll  manufacture  chelanU  for  Akzo  from 
Hampshire's  Nashua  and  Deer  Park 
fiacilities  while  Akzo  builds  additional 
chelant  capacity  at  Lima.  The  proposed 
Order  also  contains  a  firewall  provision 
that  requires  Dow  to  maintain  the 
confidcmtiality  of  the  Hampshire 
Chelant  Business  form  Dow's 
Competing  Chelant  Business. 

The  purpose  of  this  analysis  fii  to  ' 
Cacilitate  public  comment  on  the 
proposed  Order.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Agreement  or  the 
proposed  Order  or  in  any  way  to  modify 
the  terms  of  the  Agreement  erf  the 
proposed  Order. 
naeays.QMfc. 
Secxelary. 
IFR  Doc.  97-32033  Filed  12-5-97;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 


AdmlntotraMon  lor  CtiWdran  and 
FamHias 

SMbmtMion  for  OMB  Revtoiv: 
Cofmnonl  Raquaot 

Titie:  45  CFK  Part  303.72— Request  for 
collection  of  past-due  support  by 
Federal  tax  refund  ofEnt  and 
administrative  ofibet 

OMB  No..- 0970-0161. 

Detaiptioa:  The  Office  of  Oiild 
Support  Enforcement  (OCSE)  operates 
the  Tax  refund  offset  TROP.  The  TROP 
was  enacted  by  Congress  on  August  13. 
1961  (Pub.  L.  97-35.  section  2331).  TWs 
is  a  computerized  system  operated  by 
the  Office  of  Child  Support  Enforcement 
(OCSE)  within  the  Administration  for 
Children  and  Families  (ACF)  of  «ke  US. 
D^MTtmeflt  of  Health  and  Huaun 
Services  (HHS)  awl  State  child  su|^Mft 


agencies.  The  TROP  was  established  to 
recover  delinquent  AFDC  child  support 
debts  with  ongoing  cooperation  of  states 
and  local  child  support  (fancies. 

The  Omnibus  Budget  Reconciliatian 
Act  of  1990  (Pub.  L.  101-506)  signnd  by 
the  President  in  November  1990. 
expanded  the  Program  to  include  a 
provision  for  non-AFDC  cases. 

In  1996  the  Debt  Collection 
Improvement  Act  (Pub.  L.  104-134) 
further  expanded  the  pragmm  to 

increase  the  collection  of  nontax  driita 
owed  to  the  Federal  Government  and  to 
assist  families  in  collectii^past-due 
child  support,  it  required  the 
development  and  implementation  of 
procedures  necessary  to  collect  past-due 
support  by  administrative  offset  by 
agencies.  As  a  result,  this  program  is 
now  known  as  the  Tax  R^tind  and 
Administrative  Offrat  Pracram  (TROP/ 
ADOP). 

Purpoae:  Pursuant  to  Public  Laws  97- 
35  enacted  by  Confess  on  August  13, 
1961.  Pub.  L.  101-508  signed  by  the 
President  in  November  1990  and  Pub.  L. 
104-134  enacted  into  law  on  April  26. 
1996.  the  Debt  Collection  Improvement 
Act  of  1996.  and  pursuant  to  the 
Executive  Order  13019  dated  September 
28. 1996.  the  OCSE  will  match  the  tax 
refund  records  against  Federal  payment 
certification  records  and  Federal 
financial  assistance  records.  The 
purpose  is  to  facilitate  the  collection  of 
delinquent  child  support  obligations 
faom  persons  who  may  be  entitled  or 
eligible  to  receive  certain  Federal       # 
pajonents  or  Federal  assistance.  State 
child  support  agencies  submit  cases  of 
delinquent  child  support  claims  to  the 
OCSE  for  submission  to  the  Financial 
Management  Service  (FMS).  These  cases 
are  sent  by  on-line  dial-up  arnnsii  via 
pmsonal  computer,  tape  and  cartridge 
via  mail,  Mitron  tape,  file  transfer,  or 
electronic  data  transmission.  Hm  Office 
of  Child  Siiq>port  Enforcement  serves  as 
a  conduit  between  state  child  support 
enforcement  agencies  and  the  FMS  by 
processing  weekly  updates  of  coUectkm 
data  and  distributing  the  information 
back  to  the  appropriate  State  child 
support  agency.  The  information  will  be 
disclosed  by  OCSE  to  state  child 
support  agencies  tot  use  in  the 
collection  of  child  support  debts, 
through  locate  action  w^e  writhholdii^ 
or  other  enforcement  actions. 

Respondents:  State.  District  of 
Columbia.  Guam.  Puerto  Rico,  and 
Virgin  Islands  Governments. 
ReKpondentt:  State  and  local 


M5M 


Fedval  Regislw  /  Vol.  62.  No.  235  /  Monday.  December  8>  1997  /  Noticw 


Annual  Burden  Estimates 


InslnjfVMnt 


Su(yiMt  I^M  A  Deia  Spec 
SubAMi  M^  A  Data  Sfwc 


Pts-oNmI  notice  ..„......„._. 

Cat*  Cert  — 

Payment  Inter  -. 

Local  office  oomad  ptone 

Request  tor  update 

Federtf  Tax  OQeet  contact 

Update  Spec 

Issuance  ol  pre-oflset  notice ~ 

Contact  powit  tor  OCSE  Pre-ollset  notice  — 

Non-TANF  Tax  Relund  Offset  Iniomialion 

Olleel  notice  eddresWphone  nuntMT  ctienge 

Personal  computer  data — ^ 

Notice  of  Intention — 


Number  d 


Number  of 


per  re- 


1.744 

se 

54 

52 

1.744 

5 

54 

87.075 

54 

52 

26 

1.744 

54 

52 

54 

54 

54 

it                             1 

30 

1.744 

40.735 

54 

54 

25 

Average 
burden 
hours  per 
responee 
(minules) 


Total  bur- 
den hours 


5 

7.567J 

5 

234 

2 

291 

2 

15.673.5 

3 

140.4 

10 

4.3 

30 

872 

5 

234 

2 

1.8 

2 

1.8 

2 

1.8 

1 

0.9 

10 

6.789.2 

10 

9.0 

5 

4.5 

2 

OJ 

Estimated  Total  Annua]  Burden 
Hotin.  31.816.3. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  tiy 
writing  to  The  Administration  for 
Children  and  Families.  Office  of 
Information  Services.  Division  of 
Information  Resource  Management 
Services.  370  L'Enfant  Promenade.  S.W.. 
Washington.  D.C.  20447.  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
do^ment  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 

eroposed  information  collection  should 
B  sent  directly  to  the  following:  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project.  725  17th  Street. 
N.W..  Washington.  DC  20503.  Attn: 
Ms.  Wendy  Taylor. 

Dated:  DKamtwr  1. 1M7. 
BokSeiSis. 

Acting  Beporta  Charance  Officer. 
IFR  Doc  97-32054  Filed  12-5-97;  8:4S  ami 


DEFARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administrailon  for  CMMran  and 


AdmlnMratfon  on  CMMran.  YotJth  and 
FamWao;  tilamant  ol  Organtzatton, 
Ftmcllon.  and  Dalagatlona  of  Auttwrtty 

This  Notice  amends  Part  K  of  the 
Statement  of  Organization.  Functions 


and  Delegations  of  Authority  of  the 
Department  of  Health  and  Himian 
Services.  Administration  for  Children 
and  Families  (ACF)  as  follows:  Chapter 
KB,  Administration  on  Children.  Youth 
and  Families  (ACYF)  (61  FR  50028).  as 
last  amended  September  24. 1996.  ThU 
Notice  consolidates  the  child  abuse  and 
neglect  functions  within  the  Children's 
Bureau. 

I.  Amend  Chapter  KB  as  follows: 
KB.  10  Organization.  Delete  in  its 
entirety  and  replace  with  the  following: 

KB.  10  Organization.  The 
Administration  on  Children.  Youth  and 
Families  is  headed  by  a  Commissioner 
who  reports  directly  to  the  Assistant 
Secretary  for  Children  and  Families  and 
consists  of: 

Office  of  the  Commissioner  (KBA) 
Division  of  Program  Evaluation  (KBB) 
Head  Start  Bureau  (KBC) 
Program  Operations  Division  (KBCl) 
Program  Support  Division  (KBC2) 
Children's  Bureau  (KBD) 
Office  of  Child  Abuse  and  Neglect 

(KBDl) 
Division  of  Policy  (KBD2) 
Division  of  Program  Implementation 

(KBD3) 
Division  of  Data.  Raseaich  and 

Innovation  (KBD4) 
Division  of  Child  WelCue  Capacity 

Building  (KBD5) 
Family  and  Youth  Services  Bureeu 

(KBE) 
Child  Care  Bureau  (KBC) 
Program  Operations  Division  (KBGl) 
Policy  Division  (KBG2) 

II.  Delete  paragraph  D  in  its  entirety 
and  replace  with  the  following: 

D.  Tne  Children's  bureau  is  needed  by 
an  Aaaodate  Commissioner  who  advises 
the  Commissioner.  Administration  on 
Children,  Youth  and  Families,  on 


matters  related  to  child  welfare, 
including  child  abuse  and  neglect,  child 
protective  services,  family  preservation 
and  support,  adoption,  foster  care  and 
independent  living.  It  recommends 
legislative  and  budgetary  proposals, 
operational  planning  system  objectives 
and  initiatives,  and  projects  and  issue 
areas  for  evaluation,  research  and 
demonstration  activities.  It  represent 
ACYF  in  initiating  and  implementing 
interagency  activities  and  projects 
affecting  children  and  families,  and 
provides  leadership  and  coordination 
for  the  programs,  activities,  and 
subordinate  components  of  the  Bureau. 
1.  Office  on  Child  Abuse  and  Neglect 
provides  leadership  and  direction  on 
the  issues  of  child  maltreatment  and  the 
prevention  of  abuse  and  neglect  under 
the  Child  Abuse  Prevention  and 
Treatment  Act  (CAPTA).  It  is  the  focal 
point  for  interagency  collaborative 
efforts,  national  conferences  and  special 
initiatives  related  to  child  abuse  and 
neglect,  and  for  coordinating  activities 
related  to  the  prevention  of  abuse  and 
neglect  and  the  protection  of  children 
at-risk.  It  supports  activities  to  build 
networks  of  community-based, 
prevention-focused  family  resource  and 
support  programs  through  the 
Community-Based  Family  Resource  and 
Support  Program.  It  supports 
improvement  in  the  sjrstems  which 
handle  child  abuse  and  neglect  cases, 
particulariy  child  sexual  abuse  and 
exploitation  and  maltreatment  related 
fatalities,  and  improvement  in  the 
investigation  and  prosecution  of  these 
cases  through  the  Children's  Justice  Act 

2.  Division  of  Policy  provides 
leadership  and  direction  in  policy 
development  and  interpretation  under 
titles  IV-B  and  IV-E  of  the  Social 
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Security  Act,  and  the  Basic  State  Grant 
under  the  Child  Abuse  Prevention  and 
Treatment  Act  It  writes  regulations  and 
interprets  policy  for  the  Bureau's 
formula  and  entitlement  grant  programs, 
and  responds  to  requests  for  policy 
clarification  from  ACF  R^onal  Offices 
and  a  variety  of  other  sources. 

3.  Division  of  Program 
Implementation  provides  leadership 
and  direction  in  the  operation  and 
review  of  programs  imder  titles  IV-B 
and  IV-E  of  the  Social  Security  Act  and 
the  Basic  State  Grant  under  the  Child 
Abuse  Prevention  and  Treatment  Act  It 
develops  program  instructions, 
information  memoranda,  and  annual 
reports.  It  analyzes  State  Plans  and 
develops  State  profiles  and  other 
reporta;  participates  in  monitoring  and 
reviewing  State  information  systems  to 
ensure  the  accuracy  and  relevancy  of 
the  data.  It  is  responsible  for  the 
Monitoring  Team,  which  schedules  and 
coordinates  the  monitoring  of  State 
reviews  and  ensures  e£foctive  corrective 
action  if  necessary.  It  works  mth 
appropriate  other  agencies  and 
ofganizations  on  the  implementation 
and  oversight  of  relevant  sections  of  the 
Indian  Child  WelCare  Act  It  is  the  focal 
point  for  financial  issues,  including 
disallowances,  appeals,  and  the 
decisions  of  the  Departmental  Appeals 
Board  (DAB).  It  responds  to  client  and 
constituent  correspondence  received 
electronically  and  from  a  variety  of 
sources. 

4.  Division  of  Data.  Research  and 
Innovation  provides  leadership  and 
direction  in  program  development, 
innovation,  research  and  in  the 
management  of  the  Bureau's 
information  systems  under  titles  IV-B 
and  IV-E  of  the  Social  Security  Act.  and 
under  the  Child  Abuse  Prevention  and 
Treatment  Act.  It  defines  critical  issues 
for  investigation  and  makes 
recommendations  regarding  subject 
areas  for  research,  demonstration  and 
evaluation.  It  administers  the  Bureau's 
discretionary  grant  programs,  and 
awards  project  grants  to  State  and  local 
agencies  and  organizations  nationwide. 
It  provides  direction  to  the  Crisis 
Nurseries  and  Abandoned  Infiants 
Resource  Centers.  It  is  responsible  for 
the  Data  and  Technology  Team  which 
anal)rzes  and  disseminates  program  data 
from  the  Adoption  and  Foster  Care 
Analysis  and  Reporting  System 
(APCARS).  and  the  NaUonal  Child 
Abuse  and  Neglect  Data  System 
(NCANDS);  develops  systematic 
methods  of  measuring  the  impact  and 
effectiveness  of  various  child  welfare 
programs;  performs  statistical  sampling 
functions;  provides  comprehensive 
guidance  to  States,  local  agencies  and 


others  on  data  collection  issues,  and 
performance  and  outcome  measures; 
and  is  the  focal  point  for  technology 
development  within  the  Bureau. 

5.  Division  of  Child  Welfare  Capacity 
Building  provides  leadership  and 
direction  in  the  areas  of  training, 
technical  assistance  and  information 
dissemination  under  titles  IV-B  and  IV- 
E  of  the  Social  Security  Act,  and  under 
the  Child  Abuse  Prevention  and 
Treatment  Act  Either  directly  or 
through  the  Resource  Centers,  it 
provides  training  and  technical 
assistance  to  assist  service  providers. 
State  and  local  govemmenta  and  tribes, 
and  strengthen  headquarters  and 
regional  office  stafil  It  manages  section 
426  discretionary  training  grants  and 
title  IV-E  training.  It  directa  the 
operations  and  activities  of  the  National 
Center  on  Child  Abuse  and  Neglect 
Information  Qearinghouse  and  the 
National  Adoption  Information 
Clearinghouse.  It  identifies  best 
practices  for  treating  troubled  Cunilies 
and  preventing  abuse  and  neglect  It 
participates  in  the  development  of  grant 
announcements,  and  manages  certain 
discretionary  grant  projecto.  It  develops 
and  issues  a  periodic  newsletter,  and  is 
the  focal  point  for  conference  and 
meeting  planning  activities  for  the 
Bureau, 
in.  Delete  Paragraph  F  in  ita  entirety. 
Dated:  November  25. 1997. 
Daaaa  E.  Shalala. 
Secretary. 
(FR  Doc.  97-31964  Filed  12-5-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEfWICES . 

Food  and  Drug  Adininistration 


Mammography  QuaMty;  fltaMa  m 
CartWiara  DamonaliaUon  Prolact. 
InformaManal  Confaranco;  Availability 
of  ItM  "AppNcallon  f>ackaga  for 
PartlclpadoninthaStataaaaCartHiara 
OamonatraUon  Profact;"  Notica  of 


AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


The  Food  and  Drug  Administration 
(FDA)  is  announcing  the  following 
meeting:  "Mammography  Quality. 
States  as  Certifiers  Demonstration 
Project.  Informational  Conference."  FDA 
is  also  announcing  the  availability  of  the 
"Application  Package  for  Participation 
in  the  States  as  Certifiers  Demonstration 
Project"  FDA  is  planning  to  implement 
a  1-year  demonstration  project  on  St^te 


certification  of  mammography  ViHtj—. 
wrhich  is  scheduled  to  begin  on  July  1. 
1998.  Participation  in  the  prtigram  is 
voluntary,  and  will  be  limited  to  a  few 
qualified  States  to  be  selected  by  FDA, 
Date  and  Time:  The  meeting  will  be 
held  on  December  15. 1997. 11:30  aon. 
to  4  p.m.  Completed  "Application 
Packages  for  Participation  in  the  Statea 
as  Certifiers  Demonstration  Project" 
must  be  submitted  to  FDA  by  Febniaiy 
16. 1998. 

Location:  The  meeting  will  be  held  at 
16071  Industrial  Dr..  Gaithersbuig.  MD 
20877. 

Contact  Person:  Miguel  R.  Kamat 
Center  for  Devices  and  Radiological 
Health  (HFZ-240).  1350  Piccard  Dr.. 
Rockville.  MD  20850.  301-827-2968. 

Registration:  Registration  for  this 
meeting  is  not  required. 

Electronic  Access:  Persons  interested 
in  obtaining  a  copy  of  the  application 
package  may  do  so  by  using  the  World 
Wide  Web  (WWW).  The  Center  for 
Devices  and  Radiological  Health  (CDRH) 
maintains  an  entry  on  the  WWW  for 
easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  PC  mth  access  to  the 
WWW.  Updated  on  a  regular  basis,  the 
CDRH  home  page  includes  the  ' 

"Application  Package  for  Participation 
in  the  States  as  Certifiers  Demonstration 
Project." 

Ine  CDRH  home  page  may  be 
accessed  at  http://www.fda.gov/cdrfa. 
The  "Application  Package  for 
Participation  in  the  States  as  Certifiers 
Demonstration  Project"  will  be  availabla 
at  ht^://www.{da.gov/cdrh/ 
dmqrp.html. 

Dated:  November  28. 1997. 
D.B.! 


Director,  Center  far  Devices  and  Radiological 
Health. 

(FR  Doc.  97-32082  Filed  12-5-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 
CDodcal  No.  95N-0329I 

Agancy  kiformation  CoNactfon 
ActfvHiaa;  Announoamant  of  OMB 
Approval 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Changes  to  an  Approved  Application" 
has  been  approved  by  the  Office  of 
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MaiMgBnient  and  Budgst  (OMB)  under 
the  Paperwork  Reduction  Act  of  1905 
(the  PRA). 
FOR  FUtrmER  INFORMATION  COtrTACT: 

JonnaLynn  P.  Capezzuto.  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administiatioo.  5600  Fisbm  Lane, 
Rockville.  MD  20857.  301-827-4659. 
tUPPLOMNTARY  aTORMATlON.  In  the 
Federal  Raglater  of  July  24.  1997  (62  PR 
39890  to  39903),  the  agency  announced 
that  the  proposed  information  collectkNi 
had  bean  atihmitted  to  OMB  for  review 
and  daHHWe  under  section  3507  of  the 
PRA  (44  use.  3507).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0315.  The 
approval  expiree  on  September  30, 
2000. 
Dated:  DwxMniMr  2. 1M7. 
iK.  Halt  lid. 

rforPoUcy 


required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0193.  The 
approval  expires  on  September  30. 
2000. 

Dated:  Dacember  2, 1M7. 
WUUaM  K.  Hekkard. 
Asaociata  CommiMsionmrfor  Policy 
Coordination, 
m  Doc  97-32079  Fifed  12-5-97:  8:45  ami 
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CoonUnation. 

(FR  Doc.  97-32024  Filed  12-5-97.  8:4S  am] 

■axsia  cooa  ««aS'at-r 

OEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  Na  97N-0S21] 

Agancy  Infonnation  CottocUon 
Actlvltlaa;  Announcemant  of  OMB 
Approval 

AOmCY:  Food  and  Drug  Administration, 

HHS. 

ACTION;  Notice. 

•UMMARV:  The  Food  and  Drug 
Adndillstration  (FDA)  is  announcing 
that  a  cirilection  of  information  entitled 
"Advisory  Opinions"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
FOR  FURTHER  aTORMATION  CONTACT: 

JonnaLynn  P.  Capesxuto,  Office  of 
JnionMiion  Raaources  Management 
(HPA-2S0).  Food  and  Drug 
Administration.  5600  Fisheia  Lane. 
Rockville.  MD  20857.  301-827-46S9. 
WarLEMCNTARY  MFORMATWN:  In  the 
Federal  Waglelas  of  August  14, 1907  (82 
FR  43534).  the  af/mcf  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 


DEPAfTTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(DocHat  Na  97H-032q 

Aganqr  Infofmadon  CoHactlon 
ActMtlaa;  Announcamant  of  OMB 
Approval 

AOCNCV:  Food  and  Drug  Administration. 
HHS. 

ACnOM:  Notice. 


The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Notice  of  {Participation"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 


FOR  FURTHCR  a^ORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Rsbers  Lane, 
Rockville,  MD  20857.  301-827-4659. 

SUPrLCMENTARV  WFOWtATWN;  In  the 
Federal  Regtater  of  August  7. 1097  (62 
FR  42561).  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  imleas  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  iafarmation 
collection  and  has  assigned  OMB 
control  number  0910-0191.  The 
approval  expires  on  September  30. 
2000. 


Dated:  Dacsabsr  2. 1997. 
Willian  K.  Hebkard. 
Acsociat*  Commiminnmr  for  Policy 
Coordination. 

(FR  Doc  97-32080  FlWd  12-6-97:  8:48  am) 
1  «« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
{Docket  Na.  97IMI28q 

Agancy  Information  Collaction 
Actlvltlaa;  Announcamant  of  OMB 
Approval 

A08WCY;  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Investigational  Device  Exemptions 
ReporU  and  Records— 21  CFR  812"  has 
been  approved  by  the  Office  of 
Man^ement  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA). 

FOR  FURTHER  aTORMATION  CONTACT: 
Margaret  R.  Schlosbuiig.  Office  of 
Infonnation  Resources  Management 
(HFA-2S0).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-827-1223. 
SUPPLEMENTARY  WTORMATION.  In  the 
Federal  Register  of  July  16, 1997  (62  FR 
38097).  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
ctuiently  valid  C^fB  control  numbw. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0078.  The 
approval  expires  on  September  30. 
2000. 

Dated:  Dsoembsr  2, 1997. 
WUUmb  K.  Hnkhard, 
AaaudatB  CommisMionerfor  PoUey 
Coordination. 

(FR  Doc  97-32081  Filed  12-5-97;  8:45  am] 
I  cooa  4i«a-at-r 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodnt  No.  FR-977e-N-04 

Notica  Of  Public  Maadng  and  Raquast 
for  CoRNnants  on  Fair  Housing 
InHlallvas  Program 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 
action:  Notice  i)f  public  meeting  and 
request  for  comments  on  Fair  Housing 
Initiatives  Program  (FHIP). 
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OlMMARY:  This  Notice  invites  intraested 
parties  to  attend  a  public  meeting  and/ 
or  to  submit  written  comments  on  the 
Department's  admfnistration  of  FlfiP 
funding,  including  criteria  and/or 
incentives  to  be  included  in  the  FY  1998 
FHIP  Notice  of  Funding  Availability 
(NOP A)  for  activities  that  assist  die 
Department  in  its  efforts  to  double 
enforcement  actions  under  the  Fair 
Housing  Act 

IkATES:  The  public  meeting  will  be  held 
on  December  15, 1997  at  2:00  p.m.  The 
written  comment  Due  Date  is  December 
19, 1997. 

AOORESSES:  Persons  interested  in 
attending  the  public  meeting  are  invited 
to  attend  in  Room  10233,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  S.W.,  Washington,  D.C. 
20410.  Persons  interested  in  submitting 
written  comments  are  invited  to  submit 
comments  regarding  this  Notice  to  the 
Rules  Docket  Qerk,  Office  of  General 
Coimsel,  Room  10278,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  S.W.,  Washington,  D.C. 
20410.  Communications  should  refer  to 
the  above  docket  number  and  title.  A 
copy  of  each  communication  submitted 
will  be  available  for  public  inspection 
and  copying  betwreen  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  MFORMATMN  CONTACT: 
Maxine  B.  Cunningham,  Director,  Office 
of  Fair  Housing  Initiatives  and 
Voluntary  Programs,  Room  5234,  451 
Seventh  Street,  S.W..  Washington,  D.C 
20410-2000;  telephone  number  (202) 
708-0800  (this  is  not  a  toll  free  number). 
Persons  who  use  a  text  telephone  (TTY) 
may  call  1-800-290-1617. 
•URPLBiKNTARV  MFORMATKM:  The  Fair 
Housing  Initiatives  Program  is  an 
essential  component  in  the  enforcement 
of  the  Fair  Housing  Act  and  in  the 
Department's  commitment  to  doubling 
its  enforcement  actions.  In  anticipation 
of  the  next  round  of  funding  under  the 
FHIP.  the  D^MTtment  desires  to  provide 
an  opportunity  for  comment  from  prior 
grantees  and  applicants,  potential 
applicants  and  any  other  interested 
parties,  on  the  administration  of  FHIP 
funding,  application  procedures  for 
funding  in  general,  and  on  the  content 
of  FHIP  NOFAs  in  particular.  The 
Department  is  also  interested  in 
suggestions  regarding  criteria  and/or 
incentives  to  include  in  the  FY  1998 
FHIP  Notice  of  Funding  Availability 
(NOFA)  to  assist  the  Department  in  its 
e£Forts  to  double  enforcement  actions 
under  the  Fair  Housing  Act.  In  addition 
to  suggestions,  the  Department 
welcomes  comments  on  the  merits  of: 
bonus  points  for  activities  that  result  in 
enforcement  actions  by  HUD; 


requirements  diat  specific  types  of  cases 
be  filed  with  HUD;  and  incentives  for 
other  cooperative  activities  that  further 
the  Department's  enforcement  program. 
Enforcement  actions  are  defined  as 
issuance  of  a  charge  by  HUD  or  referral 
by  HUD  to  the  Department  of  Justice  for 
enforcement  The  Department  vrill 
consider  the  comments  received  in 
response  to  this  Notice  when 
formulating  plans  for  the  dispositioa  of 
funds  appropriated  for  Fiscal  Year  1998. 

Dated:  December  3, 1997. 
Eva  M.  Plaza, 

Assistant  Secretary  for  Fair  Housiim  and 
Equal  Opportunity. 

[FR  Doc.  97-32151  Filed  12-4-97;  11:12  am] 
aajJNQ  oooc  4cio-a-p 


DEPARTMENT  OF  THE  INTERIOR 

Environmental  gtalamanta; 
AvaHabWly,  ate.:  National  Bison  Range 
Complex.  MT:  Comprehensive 
Conservation  Plan 

AGENCY:  Fish  and  Wildlife  Service. 
ACTION:  Notice  of  intent  to  prepare  a 
comprehensive  contervation  plan. 


SUMMARY:  This  notice  advises  that  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
intends  to  gather  information  necessary 
to  prepare  a  comprehensive 
conservation  plan  (OCP)  and  associated 
environmental  document  for  the 
National  Bison  Range  Complex  in 
northwestern  Montana.  The  Service  is 
furnishing  this  notice  in  compliance 
with  Service  CCP  policy  to  advise  other 
agencies  and  the  public  of  its  intentions 
and  to  obtain  suggestions  and 
information  on  the  scope  of  issues  to  be 
considered  in  the  planning  process. 
DATES:  Written  comments  should  be 
received  by  January  7.  1998. 
AOORESSES:  Comments  and  requests  for 
more  information  to  Project  Lmder, 
Attention  Planning  Team,  National 
Bison  Range  Complex,  132  Bison  Range 
Road,  Moiese,  Montana  59824. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Dave  Wiseman,  Refuge  Manager  406- 
644-2211. 

SUPPLEMENTARY  MFORMATKM:  The 
Service  has  initiated  Comprehensive 
Conservation  Planning  for  the  National 
Bison  Range  Complex  The  Complex 
includes  the  National  Bison  Range; 
Ninepipe,  Pablo,  and  Swan  River 
National  Wildlife  Refuges;  and  the 
Northwest  Montana  Wetland 
Management  District  Each  National 
Wildlife  Refuge  has  purposes  for  which 
it  was  established.  Tliose  purposes  are 
used  to  develop  and  prioritize 
management  goals  and  objectives  writhin 


the  National  Wildlife  Refi^  System 
mission,  and  to  guide  which  public  uaes 
occur  on  the  refuge.  The  planning 
process  is  a  way  for  the  Service  and  the 
public  to  evaluate  management  goals 
and  objectives  for  the  best  possible 
consOTvation  efforts  of  this  important 
wildlife  habitat,  while  providing  for 
wildlife-dependent  recreation 
opportunities  that  are  con^iatible  with 
each  national  wildlife  refuge's 
establishing  purposes. 

In  1908.  the  first  purchase  of  land  for 
the  exclusive  protection  of  wildlife 
occurred  when  Congress  appropriated 
money  for  the  establishment  of  the      ^ 
National  Bison  Range  "for  a  permanent 
national  bison  range  for  the  herd  of 
bison."  (45  Stat  267-8)  and 
subsequently  in  1921  "as  refuges  and 
breeding  grouinds  for  birds."  (Executive 
Order  3596).  Ninepipe  and  Pablo 
National  Wildlife  Refuges  were 
established  as  easement  refuges  in  1921 
"as  a  refuge  and  breeding  ground  for 
native  birds."  (Executive  Order  3503- 
Ninepipe.  Executive  Order  3504 — 
Pablo).  The  Tribes  have  the  right  to  use 
these  for  all  piuposes  consistent  with 
the  permanent  refuge  easements.  Swan 
River  National  Wildlife  Refuge  %vas 
established  in  1973  "for  use  as  an 
inviolate  sanctuary,  or  for  any  other 
management  purpose,  for  migratory 
birds."  (Migratory  Bind  Conservation 
Act.  16  U.S.C  715-715r).  Finally,  the 
Northwest  Montana  WeUand 
Management  District  are  lands  acquired 
"as  Waterfowl  Production  Areas" 
subject  to  "all  of  the  provisions  of  such 
Act  (Migratory  Bird  Conservation  Act) 
*  *  *  except  the  inviolate  sanctuary 
provisions,"  (Migratory  Bird  Hunting 
and  Conservation  Stamp  Act  16  U.S.C 
718). 

The  National  Bison  Range  Complex  is 
an  integral  part  of  the  community  in 
northwestern  Montana.  TTie  National 
Bison  Range.  Ninepipel  and  Pablo 
National  Wildlife  Refoges,  and  that 
portion  of  the  Wetland  Management 
District  in  Lake  County,  Montana  lie 
within  the  exterior  Boundaries  of  the 
Flathead  Indian  Reservation  of  the 
Confederated  Salish  and  Kootenai 
Tribes.  The  units  of  the  Complex  that 
are  not  writhin  the  reservation  include 
the  Swan  River  National  Wildlife  Refuge 
and  that  portion  of  the  Wetland 
Management  District  in  Flathead 
County.  Montana.  The  Comprehensive 
Conservation  Plan  will  define  how  the 
Complex  is  managed,  not  who  manages 
it  Therefore,  this  planning  effort  is 
separate  from  the  Confederated  Salish 
and  Kootenai  Tribes'  compacting 
requests  for  management  authority.  The 
Service  and  the  Tribes  have  discussed 
working  together  to  develop  the  OCP. 
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The  Service  may  contract  with  the 
Tribes  for  resource  personnel  or  services 
as  needed.  The  Service  will  conduct  the 
planning  process  providing  the  Tribes, 
as  well  as  other  governments,  agencies, 
organisations,  and  the  public  with  an 
opportunity  to  participate  in  the  acopidg 
and  public  comment  process. 

The  Service  is  reouesting  input  for 
concerns,  ideas,  and  suggestions  for  the 
future  management  of  the  National 
Bison  Range  Complex.  Anyone 
interested  in  providing  input  is  invited 
to  respond  to  the  following  three 
questions. 

(1)  What  makes  the  r>4aUonal  Bison 
Range  Complex  (or  any  specific  unit) 
special  or  unique  for  you? 

(2)  What  problems  or  issues  do  you 
want  to  see  addrasead  In  the 
Comprehensive  Conservation  Plan? 

(3)  What  improvements  would  you 
recommend  for  the  National  Bison 
Range  Complex  (or  any  specific  unit)? 

The  Service  has  provided  the  above 
questions  for  your  optional  use.  There  is 
no  rwniiiWMnt  to  provide  information 
to  the  Servtcv.  The  Planning  Team 
developed  these  queetions  to  facilitate 
finding  out  more  information  about 
individual  issues  and  ideas  concerning 
the  National  Bison  Range  Complex. 
Comments  received  by  the  Planning 
Team  will  be  used  as  part  of  the 
planning  process,  individual  comments 
will  not  be  reference  in  our  reporU  or 
directly  responded  to. 

There  will  also  be  an  opportunity  to 

f>rovide  input  at  open  houses  scheduled 
or  late  )anuary  1906  to  scope  iaa«MS  and 
concerns  (schedule  can  be  obttlnwt 
from  the  National  Bison  Range  at  almve 
address).  All  information  provided 
voluntarily  by  mail,  phone,  or  at  public 
meetings  becomes  part  of  the  official 

Kublic  record  (e.g..  names,  addieases. 
itters  of  comment,  input  recorded 
during  meetings).  If  requested  under  the 
Freedom  of  Information  Act  by  a  private 
citiaen  or  organization,  the  Service  may 
provide  copies  of  such  information. 
The  environmental  review  of  thia 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C  4321  et  seq).  NEPA 
RegulaUons  (4&CFR  1500-1508).  other 
appropriate  Federal  laws  and 
regulations.  Executive  Order  12996.  the 
National  Wildlife  Refuge  System 
Improvement  Act  of  1997,  and  Service 
policies  and  pr(x:edures  for  compliance 
with  those  regulations. 

We  estimate  that  the  draft 
environmental  document  will  be 
available  for  review  in  June  1999. 


Dated:  Novamber  26, 1M7. 
BalphaMoaVsmwck. 
RegloHat  Dinctor,  Dmwm.  Colorado. 
|FR  Doc.  97-32007  Filed  12-S-97:  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 
Q«ok>gical  Survay 
Technology  Transtor  Act  of  1986 

AOENCV:  United  States  Geological 
Survey.  Interior. 

ACTION:  Notice  to  accept  contribution 
from  private  sources. 


r:  The  United  States  Geological 
Survey  (USGS)  is  accepting  a  $25,000 
contribution  per  year  for  two  years  from 
Amoco  Overseas  Exploration  Company 
to  support  the  World  Energy  Proiect 
AOOWgMCT.  If  any  other  parties  are 
interested  in  making  contributions  for 
the  same  or  similar  purposes,  please 
contact  Mr.  Vito  Nuccio  of  the  U.S. 
Geological  Survey.  Central  Region 
Energy  Raaouroea  Tmm,  Mail  Stop  939, 
Denver  Colorado  80225-0046;  telephone 
(303)  236-1654:  e-m^ 
vnuccio4uags.gov. 
SUPPtfMENTARY  MRMMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

DatMl:  Novmnber  21,  1997. 
P.  Patrick  Uaky. 
Chief.  Geologic  DMMion. 
(FR  Doc  97-32000  FUad  12-S-97:  8:4S  am) 


DEPARTMENT  OF  THE  INTERIOR 
BMrMU  Of  Land  Managamanl 

(AK-«1»-07n-74] 

CommmMs.  EstabHshmont,  Ranawal, 
Tarmination,  etc:  Alaata  Raaowra 
Advlaory  CoimcU:  Nomkiallona 

AOBICV:  Bureeu  of  Land  Management. 

Interior. 

ACTION:  Call  for  Nominations  for  Alaska 

Resource  Advisory  Council. 

■UMMAWV:  The  Bureau  of  Land 
Management.  Alaaka  State  Office,  is 
soliciting  nominations  for  the  Alaska 
Resource  Advisory  Council.  The  council 
provides  advice  and  recommendations 
to  BLM  on  land  use  planning  and 
management  of  90  million  acres  of 
public  lands  in  Alaska.  Public 
nominations  will  be  considered  for  30 
days  after  the  publicadon  date  of  this 
notice. 
The  Federal  Land  Policy  and 

snt  Act  (FLPMA)  directs  the 


Secretary  of  the  Interior  to  involve  the 
public  in  planning  and  issues  related  to 
management  of  lands  administered  by 
BLM.  Section  309  of  FtPMA  directs  tha  ' 
Secretary  to  select  10 — 15  member 
citizen-based  advisory  councils  as 
established  and  authorized  under  the 
Federal  Advisory  Committee  Act. 
Council  members  represent  the  various 
interests  concerned  with  the 
management  of  the  ptiblic  lands  in 
Alaska.  These  include  three  categories: 

•  Category  One — Representatives  of 
energy  and  TT'i"<"g  development,  timber 
industry,  off-road  vehicle  use  and 
developed  recreation. 

e  Category  Two-^lepresentatives  of 
environmental  and  resource 
conservation  organizations  and 
archaeological  or  historic  interests. 

•  Category  Three — Representatives  of 
state  and  local  government,  Alaska 
Natives,  academicians  involved  in 
natural  scimces.  and  the  public-at-large. 

BLM  is  currently  seeking  nominations 
to  fill  vacancies  in  categories  one  and 
t%iro. 

Individuals  may  nominate  themselves 
or  others.  Nominees  must  be  residents 
of  the  State  of  Alaska,  and  will  be 
evaluated  on  the  basis  of  education, 
training,  experience  of  the  issues,  and 
knowledge  bf  Alaska's  public  lands. 
Nominees  should  have  a  demonstrated 
conunitment  to  collaborative  resource 
decision  irraWing  All  nominations  must 
be  accompanied  by  letters  of  reference 
from  represented  interests  or 
organizations  and  a  completed 
nomination  form. 


:  To  request  a  nomination 
^  J  contact  External  Affeirs, 
Bureau  of  LAnd  Management,  222  W. 
7th  Avenue.  #13.  Anchorage.  AK  99513- 
7599. 

DATCS:  All  nominations  should  be 
received  on  or  before  January  7, 1998. 

TON  FUNTHCft  MFORMATION  CONTACT: 
Teresa  McPherson.  Bureau  of  Land 
Management.  Alaska  SUte  Office.  (907) 
271-5555. 

Dated:  Novmnber  24. 1997. 
Tom  Allan, 
State  Director. 
[FR  Doc.  97-32005  Filed  12-5-97;  8:45  sm] 

I  OOOt  4»1S-4A^ 
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DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Managamant 
IQR-130-1020-00;QP8-0067] 

NoUoa  Of  MaaUng  of  ttw  Eaatam 
Waahinglon  Raaourca  Advtoory 
Council 

agency:  Interior,  Bureau  of  Land 
Management.  Spokane  District 
ACTION:  Meeting  of  the  Eastern 
Washington  Rraource  Advisory  Coimcil; 
January  15, 1998,  in  Spokane. 
Washington. 

SUMMARY:  A  meeting  of  the  Eastern 
Washington  Resource  Advisory  Council 
will  be  held  on  January  15,  1998.  The 
meeting  will  convene  at  7:00  pjn..  at 
Doubletree  Hotel  Spokane/City  Center. 
Spokane  Falls  Ballroom,  322  N. 
Spokane  Falls  Court,  Spokane. 
Washington.  99201;  (509)  455-^9600. 
The  meeting  will  adjourn  upon 
completion  of  business,  but  no  later 
than  10:00  p.m.  Public  conunents  will 
be  heard  from  7:30  p.m.  imtil  9:00  p.m. 
If  necessary  to  accommodate  all  wishing 
to  make  public  comments,  a  time  limit 
may  be  placed  upon  eech  speaker.  The 
purposes  of  the  meeting  are  to  discuss 
the  Draft  Eastside  Environmental  Impact 
Statement  and  to  receive  an  update  on 
the  status  of  the  Standards  for 
Rangeland  Health  and  Livestock  Grazing 
Guidelines. 

FOR  RNITMER  aiFORMATION  CONTACT: 
Richard  Hubbard,  Bureau  of  Land 
Management,  Spokane  District  Office. 
1103  North  Fancher  Road,  Spokane, 
Washington.  99212;  or  call  509-536- 
1200. 

Datad:  Decamber  2, 1997. 
>esephK.BeBiii» 
Dittnct  Manager. 
IFR  Doc.  97-32001  Filed  12-5-97;  8:45  am) 

aajJNQ  COOC  431fr.3S-r 
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DEPARTMENT  OF  THE  INTERIOR 

Bwaau  of  Land  Managamant 
[AK-«10-«777-7^ 

Notica  of  Alaaka  Raaourca  Adviaory 
Coundf  MaaUng 

AQBiCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Alaska  Resource 
Ad)(^sory  Cotincil  Meeting. 


p.m.  The  council  will  review  BLM  land 
management  issues  and  take  public 
comment  on  those  issues.  The  meeting 
will  be  held  in  the  Denali  Room  on  the 
4th  floor  of  the  Anchorage  Federal 
Building  at  7th  and  C  Street 

Public  comments  will  be  taken  from 
2-3  p.m.  Thursday.  January  22.  Written 
comments  may  be  submitted  at  the 
meeting  or  mailed  to  the  address  below 
prior  to  the  meeting. 

A00RESSE8:  Inquiries  about  the  meeting 
shoidd  be  sent  to  External  AfEairs, 
Bureau  of  Land  Manaoement,  222  W. 
7th  Avenue,  #13.  Anchorage.  AK  99513- 
7599. 

FOR  FURTHBt  MRMMATKM  CONTACT: 
Teresa  McPherson.  (907)  271-5555. 

Dsted:  November  25. 1997. 
Tan  Allan. 
State  Director. 
(FR  Doc  97-32006  Filed  12-S-97;  8:45  am) 

I  OOOe  4S10-JA-P 


DEPARTMENT  OF  THE  INTERIOR 
Buraau  Of  Land  Managamant 

COR-060-1020-00:  Qps-oosa;) 

Notica  of  Maating  of  John  Day-8naka 
Raaourca  Adviaory  Council 

AGENCY:  Bureau  of  Land  Management 
Prineville  District;  Interior. 
ACTION:  Meeting  of  John  Day-Snake 
Resource  Advisory  Council:  Pendleton. 
Oregon.  January  13. 1998. 


;  The  Alaska  Resource 
Advisory  Council  will  conduct  an  open 
meeting  Thursday,  January  22. 1998. 
fitjm  9  a.m.  until  4:30  p.m.  and  Friday. 
January  23. 1998.  from  8:30  a.m.  imtil  4 


SUMMARY:  A  meeting  of  the  John  Day- 
Snake  Resoiuce  Advisory  Council  will 
be  held  on  January  13, 1998  beginning 
at  8:00  a.m.  at  the  Yellowhawk 
Community  Health  Center,  Umatilla 
Reservation.  Pendleton.  Oregon.  The 
meeting  is  open  to  the  public.  Public 
comments  will  be  received  at  1:00  p.m. 
Topics  to  be  disctissed  by  the  Coimcil 
will  include  the  Interior  Colimibia  Basin 
Ecosystem  Management  Project, 
implementation  of  Standards  for 
Rangeland  Health  and  Guidelines  for 
Livestock  Grazing  on  public  lands,  and 
an  update  on  the  Oregon  Governor's 
Forest  Health  Advisory  Committee. 
FOR  FURTHER  MFORMATION  CONTACT: 
James  L.  Hancock,  Bureau  of  Land 
Management,  Prineville  District  Office, 
3050  NE.  Third  Street.  P.O.  Box  550, 
Prineville.  Oregon  97754.  or  call  541- 
416-6700. 

Dated:  November  26. 1997. 
Jimat  L.  Hancock. 
District  Manager. 

(FR  Doc.  97-32059  Filed  12-5-97;  8:45  am) 
aa^sMi  cooe  4»io-*s.ai 


DEPARTMBIT  OF  THE  INTERIOR 

Buraau  of  Land  Managamant 
(NM-o3o-i4ao-oi:  iummmsiai 

Nottca  of  Raalty  Action;  Racraation 
and  Public  Purpoaaa  (RAPP)  Act 
aaiiWcaUon;  Hmm  Maidco 

AQBICY:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACTION:  Notice  of  realty  action;  RAPP 
Act  classffication. 


':  The  following  public  land  in 
Dona  Ana  Cotmty,  New  Mexico  has 
been  examined  and  found  suitable  lot 
classification  for  lease  or  conveyance  to 
Dona  Ana  Coimty,  New  Mexico  under 
the  provision  of  the  RfcPP  Act,  as 
amended  (43  U.S.C.  869  et  seq.].  Dona 
Ana  County  proposes  to  use  the  land  for 
a  Juvraile  Correctional  and 
Rehabilitative  Facility. 

.    T.  23  S.,  R.  1  W.,  NMPM 

Sec.  33.  EViNEVi,  south  of  tlie  frontage 
road  paralleling  Interstate  Highway  10. 
Containing  56  acres,  more  or  leas. 

DATES:  Comments  r^arding  the 
proposed  lease/conveyance  or 
classification  must  be  submitted  on  or 
before  January  22, 1998. 

ADORESSES:  Comments  should  be  sent  to 
the  Bureau  of  L^nd  Management.  Las 
Cruces  District  Office.  1800  Marquess. 
Las  Cruces,  New  Mexico  88005. 
FOR  FURTHER  aNaORMATION  CONTACT: 
Marvin  M.  James  at  die  address  above  or 
at  (505) 525-4349. 

SUPPLBeiTARY  WasORMATION: 

Lease  or  conveyance  will  be  subject  to 
the  following  terms,  conditions,  and 
reservations: 

1.  Provisions  of  the  RAPP  Act  and  to 
all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

2.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein.  Upon  publication 
of  this  notice  in  the  Federal  Register, 
the  land  will  be  segregated  from  all 
other  forms  of  appropriation  under  the 
public  land  laws,  including  the  general 
mining  laws,  except  for  lease  or 
conveyance  under  the  R&PP  Act  and 
leasing  under  the  mineral  leasing  laws. 
On  or  before  January  22, 1998, 


•45M 
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interMtad  pmwaoM  may  aubmit 
comnMnU  nigirrting  the  propoaad  ! 
conveyuice  or  cliwiflcation  of  the  land 
to  the  DUtrict  Managw.  Laa  Cnioaa 
Dtotrict  Office.  1800  Marquaaa.  Las 
Cnicaa.  New  Mexico  88006.  Any 
advene  ooounento  will  be  reviewed  by 
the  State  Director.  In  the  abeence  of  any 
adverse  comiaents.  the  cla— iftratlon 
will  become  effective  80  day*  from  the 
date  of  publication  of  this  nodoe. 

Oaaailkatiaa  Ceauaania 

inter eeted  parties  may  tubmit 
commeata  involving  the  mitability  of 
the  land  for  a  Juvenile  Correctional  and 
Rehabilitative  Facility.  CommenU  on 
the  claaaification  are  restricted  to 
whether  the  land  Is  physically  suited  for 
the  proposal,  whether  the  uae  will 
maximize  the  future  uae  or  uaes  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  uae 
is  consistent  with  SUte  and  Federal 
programs. 


Interested  partiea  may  submit 
comments  regarding  the  specific  uae 
proposed  in  tne  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  bctor  not  directly  related  to 
the  suitability  of  the  land  for  a  Juvenile 
Correctional  and  Rehabilitative  Facility. 

-  2. 1M7. 

Acting  DiMtrict  HanagBf. 

|FR  Doc.  97-32004  Piled  12-»-«7: 8:45  aaal 
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AGENCY  FOn  INTEfWATIOfML 
DEVELOPMENT 

TMa  N  Flacai  Year  ItM  DavalOfMMtit 
PfOQrani  Propoaai  Final  DraR 
QuMellnaa  and  FY  1M7  Anmial 


I  or  comments  on  the  draft 

gukMinea.  should  contact  David  Nebon 
at  (202)  712-1828. 

The  thirty-day  comment  period  will 
begin  on  the  date  that  this 
announcement  is  published  in  the 


20. 1M7. 


Pursuant  to  Section  207(b)  of  the 
Agricultiiral  Trade  Development  and 
Assistance  Act  of  1954  (PL.  480),  as 
amended,  notice  is  hereby  given  that  the 
final  draft  P.L.  480  Title  U  guidelines  for 
tiacal  year  1990  Program  Proposals  and 
Fiacal  Year  1997  Annual  ResulU 
Reports  la  beiag  BHUie  available  to 
interested  peitiaa  far  the  required  thiity- 
day  comment  period. 

hidividuals  who  wish  to  receive  a 
copy  of  the  draft  guidelines  should 
contact:  Office  of  Food  for  Peace, 
Agency  for  International  Development. 
1300  Pennsylvania  Avenue  (RRB  7.06- 
153).  Waahington,  DC  20523-0809. 
Contact  person:  Owen  Johnson.  (202) 
712-0064.  Individuals  who  have 


Dated: 


r,  Ofpcm  of  Food  foe  Amc*.  Aitmu 
/brIftiaMnMarian  Asaponss. 
IFR  Doc.  97-31904  FUad  l»-5-e7: 8:45  am) 


IF.CAC. 


SunaMna  Ad 

The  Foreign  Claims  Settlement 
Commission,  pursiiant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notfoe  in  ia|Brd  to  the 
acheduling  of  meetings  end  oral 
bearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

OATliMDTWi 

Monday.  December  15, 1997.  9:30 
a.m.  to  5KN)  p.m. 

Wedneaday,  December  17,  1997,  9:30 
a.m.  to  5:00  p.m. 

Monday,  December  22. 1997. 0:30 
a.m.  to  5:00  p.m. 

Monday.  December  29, 1997,  9:30 
a.m.  to  5:00  p.m. 

Wedneaday,  December  31. 1997, 9:30 
a.m.  to  5:00  p.m. 

mmMCT  matter:  (1)  Oral  Hearings  and 
Iharinpn  on  the  Record  on  Objections  to 
faidlvidual  Proposed  Decisions  on 
Claims  of  Holocaust  Survivors  Against 
Germany;  (2)  laauanca  of  Individual 
Final  Decisions  on  Claims  of  Holocauat 
Survivors  Against  Germany. 

tTATtJO:  Closed. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission.  600  E 
Street.  N.W.,  Washington.  DC.  RequesU 
for  information,  or  advance  noticea  of 
intention  to  obaerve  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer,  Foreign  Claims  Settlement 
Commission.  600  E  Street,  NW..  Room 
6002.  Washington,  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  al  Washii^loa.  DC  Daosnfaar  3. 
1997. 

liidllh  H.  Lodu 
Adaunittrativ9  Officer. 
IFR  Doc  97-321S2  PUad  12-4-07;  9:18  ami 


DEPAflTMENT  OF  LABOR 

Oflica  ol  fha  Sacfotary 


Ravtaw  by  ttia  Ofltoa  o(  I 
«td  Budgat  (0MB) 

December  3,  1997. 

The  Department  of  Labor  baa 
submitted  the  ETA  9068  (Formula 
Grants)  and  ETA  9068-1  (Competitive 
Grants)  emergency  processing  public 
information  collection  request  OCR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  f*Bperwc»k  Reduction  Act  of  1095 
(Pub.L.  104-13.  44  U.S.C  Chapter  35). 
OMB  approval  has  been  requested  by 
Dacember  31, 1997.  A  copy  of  this  ICR. 
with  applicable  supportiiig 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor 
Departmental  Clearance  Officer,  Todd 
0»ven  «202>  219-5096.  x.143). 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
Office  Information  and  Regulatory 
Alliixs.  Attn:  OMB  Deak  Officer  for  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Room  10235,  Washington,  DC 
20503  ({202}  395-7316). 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propoiaed  collection  of  informaticm. 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submissions 
of  response. 

Agency:  Employment  and  Training 
Administration.  «  

Title:  Welfare-to-Work  Formula  (^A 
9068)/Competitive  Cumulative 
Quarterly  Status  Reports  (ETA  9066-1). 

OMB  Number:  1205-New. 

Frequency:  Quarterly. 

Affected  Public:  (1)  WtW  Formula 
Grants:  States,  local  governments,  and 
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Sr^^trG^L^-JfiXVpU^  '^Zt^LZ'^^^^^Z^r  P"^.*^n>«^pl-ningand 

from  Business  or  other  for  profifand  ^Sy  fiSnc^  sto^  re^,^  are  due  ^f '°*°''  *°  T""?-  ^^"^^^^ 

non-profit  insatutions.  The  Welfare  to  U,  the  E^pl^^t  iS7tE  <^°^P^<^'  «"«*  ^r  audit  purposes. 

Work  program  is  a  new  program  Administration  in  order  to  evaluate  the 

POL.  ETA  Reporting  Burden  for  WtW  Formula  and  Bonus  Grants  (ETA  9068) 

Requirements 


Number  of  Reports  Per  Entity  Per  Quarter  ....  „  ™ 

Total  NumtMT  of  Reports  Per  Errtity  Per  Year  !.""......!"!.."!!!!."."„„"!"!!! 

Numtw  of  Hours  Required  for  Recording/Reporting  Per  QuaiterPw  Report 

Total  Number  of  Hours  Required  for  Recordirig/Reporting  Hours  Per  EnlJIy  P^ 

Number  of  ErrtitJes  Reporting 

Total  Number  of  Hours  Required  lor  ReiwrdinaReportiro 

Total  Burden  Cost  @$10.50  per  fwur Z^..J.. 


1st  year 


1  , 

3 

40  minutes 
2 


56 

110 

$1,155.00 


2nd  year 


1 

4  

80  minutes 

55 

293 ™~' 

$3,oe6.6b'" 


3rd  year 


2 

8 

120  minutes 
8 

56 

440 

$4,620.00 


4th  year 


2. 

8. 

80 

5. 


55. 

293. 

$3,060.00. 


tr:SS'^'ZlS^rSlZ:SeSl^^  •"  y«"  1  •"•I  2:  G«««»  may  be  e^^  far  a  Bonus  gran,  in  year  3.  A«  grants  fund, 
in  year  1.  tormula  grants  «Mll  not  be  allotted  until  the  2nd  qlr. 

POL.  ETA  REPORTING  Burden  for  WtW  Competitive  Grants  (ETA  9066-1) 


wiMbe 


Requirements 


Number  of  Reports  Per  Entity  Per  Quarter 

Total  Number  of  Reports  Per  Entity  Per  Year _ 

tilll??j.ffj*^  Required  for  Recordvig/Reporting  PwoJiMsr  Pei-"  fim'Z". 
To«  Number  of  Hours  Required  for  Reoordkig/Reporting  Hours  Per  Entity  Per 

EaUmalad  Number  of  Entities  Reporting 

l^.  !!?'***'  '^  "***  Required  lor  Reoordingineporting  Buittori  Per  Year 
Total  Burden  Coat  »$10.50  per  hour. „„ „...     _    ;™ 

•rJ3ffiin^mKl!!ra2SS££rS^ 
In  yeer  1,  Competitive  grants  w«  not  be  let  until  the  2nd  quarter. 


Istyeer 


1  „: 

3 

40minulea 
2 

200 

400  .._ 

$4,260.00"! 


2nd 


200 

1,067 

$11,200.00... 


3rd 


200 

1,600 

$16300.00 


4th  year 


2. 

4. 
80 

& 


200. 

1.067. 

$11200.00 


Description:  This  request  for 
emergency  clearance  of  the  WtW 
Frmnula  and  Competitive  Cumulative 
Quarterly  Statiu  report  formats  is 
necessary  so  that  the  Department  may 
collect  financial  data  from  the  States 
and  other  grant  recipients  on  a  quarter 
basis.  The  information  will  provide  a 
means  for  the  Secretary  of  Labor  to 
manage  and  evaluate  the  program  as 
well  as  to  develop  a  formula  for 
measuring  State  performance  to  be 
utilized  in  determining  and  awarding 
bonuses  to  States.  These  performance 
bonuses  are  authorized  under  the  Act  in 
Section  403(aH5)(E). 
ToddR.OwaB. 

Departmental  Clearance  Officer. 
[PR  Doc.  97-32056  Filed  12-5-97;  8:45  am] 

aaian  COOK  4si»«-M 


ACTION:  Notice. 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Temporary  Closing  of  Microfilm 
RMoarch  Room  at  National  Archivas 
Building 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 


i:  NARA  plans  to  close  the 
Microfilm  Research  Room  at  the 
National  Archives  Building  (Room  400) 
from  January  12  to  16, 1998,  to  refurnish 
the  room  and  install  new  equipment 
Any  changes  to  these  dates  will  be 
posted  in  the  fourth  floor  lobby  outside 
the  Microfilm  Research  Room. 
Researchers  may  also  obtain  updated 
information  by  calling  or  contacting 
NARA  at  the  telephone  number  or  email 
address  shown  in  the  FOft  FUltTHER 
MFOtWATICN  CONTACT  section. 

DATES:  January  12  to  16. 1998. 

ADDRESSES:  The  Microfilm  Research 
Room  is  located  in  the  National 
Archives  Building  at  700  Pennsylvania 
Ave..  NW,  Washington.  DC  20408. 

FOR  FURTHER  MFORMATION  CONTACT:  Jo 
Ann  Williamson,  Chief,  Archives  I,  User 
Services  Branch,  Tel.  202-501-5400.  E- 
mail  inquiries:  <inquire6nara.gov>. 

Dated:  December  1, 1997. 
Michael  J.  Kurtz. 

Assistant  Archivist  for  Records  Services — 
Washington,  DC. 

[PR  Doc.  97-32058  Filed  12-5-97;  8:45  am] 
aajJNQ  CODE  791S-01^ 


NATIONAL  SCIENCE  FOUNDATION 

MambaisMp  of  NaUonai  Sdanca 
Foundation's  Offlca  of  Inapactor 
Ganarai  Senior  Exactitiva  Sarvfca 


AQBICY:  National  Science  Foundation. 
ACnOM:  Announcement  of  Membership 
of  the  National  Science  Foundation's 
Performance  Review  Board  for  Office  of 
Inspector  General  Senior  Executive 
Service  positions. 


':  This  announcement  of  the 
membership  of  the  National  Science 
Foundation's  Office  of  Inspector  General 
Senior  Executive  Service  Performance 
Review  Board  is  made  in  compliance 
with  5  U.S.C.  4314(c)(4). 

ADDRESSES:  Comments  should  be 
addressed  to  Director,  Division  of 
Himian  Resource  Management,  National 
Science  Foundation,  Room  315,  4201 
Wilson  Boulevard,  Arlington,  VA  2223a 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  John  F.  Wilkinson,  Jr.,  at  the  above 
address  or  (703)  306-1180. 

SUPPI.EMENTARY  MFORMA-nON:  The 
membership  of  the  National  Science 
Foundation's  0£Bce  of  Inspector  General 
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Senior  Executive  Service  Perfomunce 

Review  Board  i*  as  follows: 

rh«rU«  E.  Hess.  Chairman.  Audit  and 
Overeight  Committee.  National 
Science  Board,  Chairperson 

Linda  P.  Masiaro,  Director.  Office  of 
Information  and  Resource 
Management.  Executive  Secretary 

Judith  S.  Sunley.  AMistant  to  the 
Director. 
Dated:  Dec«oiber  3.  1M7. 

Join  F.  WilkiMon.  |r., 

Dinctttr.  Division  of  Human  Retource 

ifaii^sronl. 

(FR  Doc  97-32074  Filed  12-5-47;  8:45  amj 

MjJNQCoof  rass-oi-M 


NUCLEAR  REQULATOKY 
COMMISSION 

(Docket  Noe.  50-772  and  50-311] 

PuMIc  Service  Electric  and  Qaa 
Company;  Ptilladalplila  Elactrtc 
Company;  Deknarva  Power  and 
Electric  Company;  Atlantic  City 
Elactrtc  Comiiany;  Salem  Nuclaar 
Qaneratlng  Station.  Units  1  and  2; 
Notice  of  Consideration  of  Approval  of 
Application  Regarding  Propoaad 
Corporate  ftostructurtng 

Notice  is  hereby  given  that  the  U.S. 
Nucleer  Regulatory  Commission  (the 
Commission)  is  considering  approval, 
by  issuance  of  an  order,  under  10  CFR 
50.80  of  the  indirect  transfer  of  control 
of  Atlantic  City  Electric  Company's 
(ACE)  and  Delmarva  Power  and  Light 
Company's  (DPftL)  interests  in  the 
Salem  Nuclear  Generating  Station 
(SNGS),  Units  1  and  2,  licenses  to  the 
extent  effected  by  a  proposed  merger 
and  restructuring  of  Atlantic  Energy. 
Inc.  (the  parent  holding  company  of 
ACE)  and  DP&L,  resulting  in  the 
formation  of  a  new  holding  company. 
Conectiv,  Inc.,  under  which  ACE  and 
DP&L  would  become  wholly  owned 
■ubaidiaries.  Atlantic  Energy.  Inc.  will 
cease  to  exist.  Public  Service  Electric 
•nd  Gas  Company  (PSE&G). 
Philadelphia  Electric  Company  (PECo), 
DP&L.  and  ACE  are  co-holders  of 
Facility  Operating  Licenses  Nos.  DPR- 
70  and  DPR-75.  issued  for  operation  of 
the  SNGS,  Units  1  and  2.  located  in 
Lower  Alloways  Creek  Township. 
Salem  County,  New  Jersey.  PSE&G.  the 
licensed  operator  of  the  facilities,  and 
PECo  are  not  involved  in  the  proposed 
merger  and  restructuring.  An 
application  Tiled  by  ACE  and  DP&L 
under  cover  of  a  letter  dated  April  30. 
1997.  from  John  H.  O'Neill.  )r..  of  Shaw, 
Pittman,  Potts  &  Trowbridge  (Counsel 
for  ACE  and  DP&L)  informed  the 


Commission  of  the  proposed  merger  and 
corpoiste  raatructuring. 

According  to  the  proposed  plan,  there 
will  be  no  significant  change  in 
ownership,  management,  or  sources  of 
funds  for  operation,  maintenance,  or 
decommissioning  of  the  SNGS,  Units  1 
and  2.  due  to  the  corporate 
restructuring.  ACE  and  DP&L  will 
continue  to  hold  the  licenses,  and  no 
direct  transfer  of  the  licenses  will  occur. 

Pursuant  to  10  CFR  50.80,  the 
Commission  may  approve  the  transfer  of 
control  of  a  license  after  appropriate 
notice  to  interested  persons.  Such 
approval  is  contingent  upon  the 
Commission's  determination  that  the 
holder  of  the  license  following  the 
transfer  is  qualified  to  hold  the  license 
and  that  the  transfer  is  otherwise 
consistent  with  applicable  provisions  of 
law,  regulations,  and  orders  of  the 
Commission. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  application 
filed  by  ACE  and  DP&L  under  cover  of 
a  letter  dated  April  30. 1997.  as 
supplemented  November  7. 1997,  from 
John  H.  O'Neill.  Jr..  Shaw,  Pittman, 
Potts  &  Trowbridge  (Counsel  for  ACE 
and  DP&L).  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Dociunent  Room.  The  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Salem  Free  Public  Library, 
112  West  Broadway,  Salem,  New  Jersey. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  Decamber  1997. 

For  the  Nuclear  Regulatory  CommiMioa. 
lekar.aiali. 

Unctoe.Pmlect  Dinctomte  1-2.  Diviuon  of 
Reactor  Pmjiect*—l/U.  Office  of  Nuclear 
Reactor  Regulation. 
jFR  Doc.  97-32018  Filed  12-5-97:  8:45  am) 


NUCLEAR  REGULATORY 
COMMISSION 

p>oclist  No.  50-3S4] 

Put>lic  Sarvica  Elactrtc  and  Qaa 
Company,  Atlantic  City  Elactrtc 
Company.  Hope  Creak  Qar>arating 
Station;  Notice  of  Consideration  of 
Approval  of  Application  Regarding 
Proposed  Corporate  Restructuring 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  is  considering  approval, 
by  issuance  of  an  order,  under  10  CFR 
50.80.  of  the  indirect  transfer  of  control 
of  Atlantic  City  Electric  Company's 
(ACE)  interest  in  the  Hope  Creek 
Generating  Station  (HCGS)  license  to  the 
extent  effKted  by  a  proposed  merger  of 


Atlantic  Energy.  Inc.  (the  parent  holding 
company  of  ACE)  and  Delmarva  Power 
&  Light  Company  (DP&L),  resulting  in 
the  formation  of  a  new  holding 
company,  Conectiv,  Inc.,  under  which 
ACE  and  DP&L  would  become  wholly 
owned  subsidiaries.  Atlantic  Energy. 
Inc.  will  cease  to  exist.  Public  Service 
Electric  and  Gas  Company,  not  involved 
in  the  merger,  is  co-holder  of  Facility 
Operating  License  No.  NPF-57,  along 
with  ACE.  issued  for  operation  of  the 
HCGS,  located  in  Lower  Alloways  Credc 
Township,  Salem  County,  New  Jersey. 
An  application  filed  by  ACE  under 
cover  of  a  letter  dated  April  30,  1997, 
from  John  H.  O'NeiU.  Jr..  of  Shaw. 
Pittman,  Potts  &  Trowbridge,  Counsel 
for  ACE  and  DP&L.  informed  the 
Commission  of  the  proposed  corporate 
restructuring. 

According  to  the  proposed  plan,  there 
will  be  no  significant  change  in 
ownership,  management,  or  sources  of 
funds  for  operation,  maintenance,  or 
decommissioning  of  the  HCGS  due  to 
the  corporate  restructuring.  ACE  will 
continue  to  hold  the  license,  and  no 
direct  transfer  of  the  license  will  occur. 

Pursuant  to  10  CFR  50.80.  the 
Commission  may  approve  the  transfer  of 
control  of  a  license  after  appropriate 
notice  to  interested  persons.  Such 
approval  is  contingent  upon  the 
Commission's  determination  that  the 
holder  of  the  license  following  the 
transfer  is  qualified  to  hold  the  license 
and  that  the  transfer  is  otherwise 
consistent  with  applicable  provisions  of 
law,  regulations,  and  orders  of  the 
Commission. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  application 
filed  by  ACE  under  cover  of  a  letter 
dated  April  30. 1997,  as  supplemented 
November  7,  1997,  from  John  H.  O'Neill. 
Jr.,  of  Shaw,  Pittman,  Potts  & 
Trowbridge  (Counsel  for  ACE  and 
DP&L),  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC, 
and  at  the  local  public  document  room 
located  at  the  Pennsville  Public  Library, 
190  S.  Broadway,  Pennsville.  New 
Jersey. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  December  1997. 

For  the  Nuclear  Regulatory  Commiasion. 
John  F.  Stolz. 

Director,  Profect  Directorate  1-2.  Division  of 
Reactor  Projects — I/U.  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  97-32022  Filed  12-5-97:  8:45  am) 

■aXMOCOOC  7BS0-»1-# 
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NUCLEAR  REGULATORY 
COMMISSION 


IDockM  Nos.  S0-Z77  and  90-Z7q 

PECO  Energy  Company,  Public 
Sarvloe  Elactrlc  and  Qaa  Company, 
OalmanMi  Powar  and  UgM  Company, 
Altanllc  Clly  Elaetric  CompMiy,  PaMh 
BoClom  Alomlc  Powar  Slatton,  UnHa  2 


Finding  of  No  SIgnmcant  Impact 

The  U.S.  Nuclear  Regulatory 
Commisaioo  (the  Commission)  is 
considering  approval,  by  isaumice  of  an 
order,  under  10  CFR  50.80.  o(  the 
indirect  transfiar  of  control  of  the 
interests  in  the  Peach  Bottom  Atomic 
Power  Station  (PBAPS),  Units  2  and  3. 
licenses  to  the  extent  efiiacted  by  a 
proposed  merger  of  Atlantic  Energy.  Inc. 
(the  parent  holding  company  of  Atlantic 
City  Electric  Company  (ACE))  and 
Delmarva  Pomrer  &  Light  Company 
(DP&L).  resulting  in  the  formation  of  a 
new  holding  compeny.  Conectiv.  Inc. 
ACE  is  co-holder  of  Facility  Operating 
Liceoaes  Noe.  DPR-44  and  IXV-56. 
along  with  PuMic  Service  Electric  and 
Gas  Company  (PSE&G).  PECO  Energy 
Company  (PEOO).  and  IX>&L.  issned  for 
operation  of  the  PBAPS.  Units  2  and  3. 
located  in  Peach  Bottom  Township. 
York  County,  Pennsylvania. 

EnvinwiBiental  Asseaament 

Identification  of  the  Proposed  Actirni 

The  proposed  action  would  consent  to 
the  indirect  transfar  of  the  interests  in 
PBAPS  to  the  extent  efiected  by  the 
proposed  merger  of  Atlantic  Energy.  Inc. 
and  DP&L.  resulting  in  the  fonnation  of 
a  new  holding  company,  Conectiv.  Inc.. 
under  which  ACE  end  DP&L  would 
became  wholly  owned  aubaidiaries.  No 
direct  transfer  of  the  licenses  as  held  by 
ACE  and  DP&L  would  occur.  PEOO.  the 
licensed  operator  of  the  fiKdlities.  and 
PSE&G  are  not  involved  in  the  merger 
and  restructuring. 

The  proposed  action  is  in  accordaxu» 
with  an  application  filed  by  ACE  and 
DP&L  imder  cover  of  a  letter  dated  Apiril 
30, 1997.  from  John  H.  ONeUl,  Jr..  of 
Shaw.  Pittman.  Potts  &  Trowtxic^. 
Counsel  for  ACE  and  UPicL. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
enable  the  proposed  merger  and 
restructuring  of  Atlantic  Energy,  Inc.. 
ACE  and  DP&L  to  occur  to  the  extent 
indirect  transfers  of  control  of  the 
licenses  will  be  effected  by  the  merger 
and  restructuring. 


Environmental  bnpactt  of  the  Propoaed 
Actimt 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  will  be  no  physical 
or  operational  changes  as  a  result  of  the 
proposed  action.  The  corporate  merger 
and  restructuring  will  not  afifact  the 
qualifications  or  organizational 
affiliation  of  the  pefsonnel  yiho  operate 
the  facilities,  as  PEOO.  not  involved  in 
the  merger,  %vill  continue  to  be 
responsible  for  the  operation  of  PBAPS. 
Units  2  and  3. 

The  change  will  not  incraaae  the 
probability  or  consequences  of 
accidents,  no  chafes  are  being  made  in 
the  types  of  any  emuente  that  may  be 
rrieMed  ofiEsite.  and  there  is  no 
significant  uocrease  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accoxdingly.  the 
Commission  concludes  that  th«e  are  no 
significant  radiological  enviroimiental 
impacts  associated  with  the  propoaed 
actioo. 

Vnth  regard  to  potential 
nonradiological  impacts,  the  proposed 
acticm  will  not  afiect  nonradiological 
plant  ^Buents  and  will  have  no  other 
environmental  impact  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  aasodated  with 
the  propoaed  action. 

Alternatives  to  the  Propoaed  Action 

Since  the  Commisrion  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  propoaed 
action,  any  alternatives  with  equal  or 
greater  enviromnental  impact  need  not 
be  evaluated.  As  an  alternative  to  tiie 
proposed  action,  tiie  staff  ccmsidered 
deiiial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  enviromnental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Ahemative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  Related  to  the  Operation  of 
Peach  Bottom  Atomic  Power  Station. 
Units  2  and  3,"  April  1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  September  15. 1997,  the  sta£F 
consulted  with  the  Pennsylvania  State 
official.  Mr.  S.  Maingi  of  the  State  of 
Pennsylvania.  Bureau  of  Radiation 
Protection,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 


Finding  of  No  Significant ! 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  efEsct  on  the  quality  of  the 
hiunan  environment  Accordin^y.  the 
Commission  has  determined  not  to 
prepere  an  environmental  impact 
statement  for  the  propoeed  action. 

For  further  detuls  with  respect  to  the 
proposed  action,  see  the  application 
filed  by  ACE  and  IH>&L  under  cover  of 
a  letter  dated  April  30. 1997,  as 
supplemented  November  7, 1997.  from 
John  H.  O'Neill,  Jr..  of  Shaw.  Pittman, 
Potts  ft  Ttowbridge  (Counsel  for  ACE 
aikl  DP&D.  which  is  available  for  public 
inspection  at  the  Commission's  PuUic 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Government  Publications 
Section.  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue.  Box  1061, 
Hanisbuig,  Peimsylvania. 

Dated  at  Rockville.  Maiylaiid.  this  2Dd  day 
ofDeoeinbarl997. 

For  the  Nuclear  RegulatXMy  ConuniaaioiL 

JohBF.Stak. 

Director,  Pn^ectDtnctomlet-2.DMMion  of 
Reactor  Pr^ect»—l/n.  Office  of  Nuclear 
Reactor  Reguhtion. 
(FR  Doc  97-32020  Filed  12-5-97;  8:45  am] 
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(Dodnl  Noa.  S0-S77  and  S0-S7q 

PECO  Enavnr  Company,  Public 
Sanrloa  Elaelrlc  And  Qaa  CoBipany, 
Delmarva  Po«Mr  And  UgM  Company, 
AHanlic  City  Elaclric  Company,  PeMh 
BoMom  Atomic  Power  Statton,  UnNa  2 
And  3;  NoUoaOrConaMerMion  or 
lOfi 


Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  is  considering  approval, 
by  issuance  of  an  order,  uiidnr  10  CFR 
50.80.  of  the  indirect  transfer  of  control 
of  Atlantic  Qty  Electric  Company's 
(ACE)  and  Delmarva  Poww  and  Light 
Company's  (DP&L)  interests  in  the 
Peach  Bottom  Atomic  Power  Station 
(PBAPS).  Units  2  and  3.  licenses  to  the 
extent  effected  by  a  proposed  merger 
and  restructuring  of  Atlantic  Energy, 
Inc.  (the  parent  holding  company  of 
ACE)  and  DP&L.  resulting  in  the 
formation  of  a  new  holding  company, 
Ccmectiv,  Inc.,  under  whi(±  ACE  and 
DP&L  would  become  wholly  owned 
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gubaidiariM.  Atlantic  Energy.  Inc..  will 
oaaae  to  axiat  PECO  Energy  Company. 
Public  Service  Electric  and  Gas 
Compeny  (PSE&G).  DP&L.  and  ACE  are 
co-holders  of  Facility  Operating 
Ucenaea  Noa.  DPR-44  and  DFR-56. 
Isaued  for  operation  of  PBAPS.  UniU  2 
and  3.  located  in  Peach  Bottom 
Township.  York  County.  Pennsylvania. 
PBOO.  the  licensed  operator  of  the 
facilities,  and  PSEftG  are  not  involved 
in  the  propoaed  merger  and 
restructuring.  An  application  filed  by 
ACE  and  DP&L  under  cover  of  a  letter 
dated  April  30. 1997.  from  |ohn  H. 
O'Neill.  Jr.,  of  Shaw.  Pittman.  PotU  ft 
Trowbridge.  Counsel  for  ACE  and  DPftL. 
informed  the  Commission  of  the 
propoaed  merger  and  corporate 
restructuring. 

According  to  the  propoaed  plan,  then 
will  be  no  significant  change  in 
ownership,  management,  or  sources  of 
funds  for  operation,  maintenance,  or 
decommissioning  of  PBAPS.  Units  2 
•nd  3.  due  to  the  corporate 
lertnicturing.  ACE  and  DPfld.  will 
continue  to  hold  the  Uoanaaa,  and  no 
direct  transflBr  of  the  Uoanaaa  will  occur. 

Pursuant  to  10  CFR  50.80,  the 
Commission  may  approve  the  transflBr  of 
control  of  a  license  after  appropriate 
notice  to  interested  persons.  Such 
approval  is  contingent  upon  the 
Commission's  determination  that  the 
holder  of  the  license  following  the 
transfer  is  qualified  to  hold  the  license 
and  that  the  transfer  is  otherwise 
consistent  with  applicable  provisions  of 
law.  regulations,  and  orders  of  the 
Commission. 

For  further  details  with  respect  to  the 
ptopoaod  action,  see  the  application 
nlad  by  ACE  and  DPftL  under  cover  of 
a  letter  dated  April  30. 1997.  as 
supplemented  November  7, 1997,  from 
John  H.  O'Neill.  Jr.,  Shaw.  Pittman. 
Potts  ft  Trowbridge  (counsel  for  ACE 
and  DPftL).  which  is  available  for  public 
iiupection  at  the  Commission's  Public 
Document  Room.  The  Gelman  Building. 
2120  L  Street.  NW.,  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue.  Box  1601. 
Harrisburg.  Pennsylvania. 

Dalad  at  Roc^ville,  Maryland,  thi*  2nd  day 
efDBcaBbarlBQr. 

For  the  Nuclaar  Ragulatory  Commifion. 
loftaF.Stols, 

Dinctor.  Pro/ect  Directorate  1-2.  Divition  of 
Rmtctor  Project*— UU.  Office  of  Nuclear 
Haactor  Regulation. 
IFR  Doc.  97-32021  nisd  12-5-97:  SJtS  am\ 


NUCLEAR  REGULATORY 
COMMISSION 

[Doekat  Noa.  80-«72  and  S0-S11] 

PuMlc  Service  Electric  and  Qae 
Company;  Atlantic  City  Electric 
Company;  PttlladelpMa  Electric 
Company;  Deimarwa  Power  and  Light 
Con^iany;  Salem  Nuclear  Generating 
Station,  umta  1  and  2  Environmental 
Aaaeaament  and  Finding  of  No 
Significant  Impect 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  la 
considering  approval,  by  issuance  of  an 
order,  under  10  CFR  50.80.  of  the 
Indirect  transflBr  of  control  of  the 
interests  in  the  Salem  Nuclear 
Generating  Station  (SNGS),  Units  1  and 
2,  Ikanf  to  the  extent  effected  by  a 

firopoaed  merger  of  Atlantic  Energy.  Inc. 
the  parent  hoTdiiag  company  of  Atlantic 
City  Electric  Company  (ACE)  and 
Dalmarva  Power  ft  Light  Company 
(DPftL).  resulting  in  the  formation  of  a 
new  holding  company,  Conectiv,  Inc. 
ACE  is  CO- holder  of  Facility  Operating 
Ucenaes  Nos.  DPR-70  and  DPR-75. 
along  with  Public  Service  Electric  and 
Gas  Company  (PSEftG),  Philadelphia 
Electric  Company  (PBCo),  and  DPftL 
issued  for  operation  of  the  SNGS.  Units 
1  and  2,  located  in  Lower  Alloways 
Creek  Townahip.  Salem  County,  New 
Jersey. 

EnvironiBeatal  AaaaaaiDeat 

Identification  of  the  PropoMed  Action 

The  proposed  action  would  consent  to 
the  transfer  of  the  interests  in  SNGS  to 
the  extent  effected  by  the  proposed 
merger  of  Atlantic  Energy,  Inc.  and 
DPftL,  resulting  in  the  formation  of  a 
new  holding  company,  Conectiv,  Inc.. 
under  which  ACE  and  DP&L  would 
become  wholly  owned  subsidiaries.  No 
direct  transfer  of  the  licenses  as  held  by 
ACE  and  DPftL  would  occur.  PSEftG. 
the  licensed  operator  of  the  facilities, 
and  PECo  are  not  involved  in  the  merger 
and  reatructuring. 

The  propoaed  action  is  in  accordance 
with  an  application  Bled  by  ACE  and 
DPftL  under  cover  of  a  letter  dated  April 
30.  1997.  from  John  H.  O'Neill.  Jr..  of 
Shaw.  Pittman.  Potts  ft  Trowbridge. 
Counsel  for  ACE  and  DPftl^ 

The  Need  for  the  Propoeed  Action 

The  proposed  action  is  required  to 
enable  the  proposed  merger  and 
restructuring  of  Atlantic  Energy,  Inc.. 
ACE.  and  DPftL  to  occur  to  the  extent 
indirect  transfers  of  control  of  the 
Ucenaas  will  be  effected  by  the  merger 
uad  leatructuring. 


Environinental  Impacts  of  the  Propoaed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  will  be  no  physical 
or  operational  changes  as  a  result  of  the 
propoaad  action.  The  corporate  merger 
and  leatructuring  will  not  affect  the 
qualifications  or  organizational 
affiliation  of  the  persoimel  who  operate 
tha  fiscilities,  as  PSEftG.  not  involved  in 
the  merger,  will  continue  to  be 
responsible  for  the  operation  of  SNGS, 
UniU  1  and  2. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  typea  of  any  effluenU  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in4he  allowable 
individual  or  ciunulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
iippacts  aaaodated  with  the  propoaed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  will  not  aSsct  nonradiological 
plant  effluents  and  will  have  no  other 
environmental  impact  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  aaaociatad  with 
the  proposed  action. 

Aitematfves  to  the  Propoaed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  propoaed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Aytemotive  Vae  ofResotucea 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement"  for  Salem  Nuclear 
Generating  SUtion.  Units  1  and  2.  April 
1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  October  21.  1997,  the  staff  consulted 
with  the  New  Jersey  State  official.  Mr. 
R.  Pinney  of  the  State  of  New  Jersey, 
Department  of  Environmental 
Protection,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 
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Findiiig  of  No  Stgniflnant  Impact 

Baaad  upon  tha  environmental 
aaaeaament,  the  Commisaion  "Mvrliidea 
that  the  propoaed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environxnoiL  Accordingly,  the 
Commisaion  has  determined  not  to 
prepare  an  environmental  in«p»r« 
statament  for  the  proposed  acticm. 

For  further  details  with  respect  to  the 
pn^Niaed  actiim.  see  the  application 
filed  by  ACE  and  DPkL  under  cover  of 
a  letter  dated  April  30. 1997,  as 
aupplemantad  November  7, 1997,  from 
John  H.  O'NeiU,  Jr.,  of  Shaw,  Pittman. 
Potts  ft  TlowlKidga  (Counsel  for  ACE 
and  IM*ftL),  wdiich  is  availahla  for  public 
inspection  at  the  Commiaaicm's  Public 
Document  Room.  The  Gelman  Building, 
2120  L  Street,  NW..  Washington.  DC, 
and  at  the  local  public  document  room 
located  at  tha  Salem  Free  Public  Library. 
112  Weat  Broadway,  Salem.  New  Jersey. 

Oalad  at  ReckviUs.  Maryfend.  this  2iid  day 
af[>Bcambsriea7. 

For  the  Nndaar  RaBulatory 
MbF. 


Dtwetor.  Pnfact  Directorate  t-2.DMaiaii  of 
KaactorPnfects— I/n.  Office  of  Nudear 
Beactar  Regulation. 

(FR  Ddc  97-32019  FUad  ll-S-^e?;  8:45  am] 


NUCLEAR  REGULATORY 


AilanllcCllifEleclrte 


Slatton,  Emrtranmantal 

and  Fmang  of  No 


The  U.S.  Nuclear  R^ulatory 
Commiarion  (the  Conunission)  is 
considering  approval,  by  imiWinTff  of  an 
ortfer.  under  10  CFR  50.80  of  the 
indirect  transfer  of  control  of  Atlantic 
City  Electric  Company's  (ACE)  interests 
in  the  Hope  Creek  Generating  Station 
(HOGS)  license  to  the  extent  effected  by 
a  proposed  merger  of  Atlantic  Energy, 
Iiu:.  (the  parent  holding  company  of 
ACE)  and  Ddmarva  Power  ft  Light 
Company  (DPftL),  reaulting  in  the 
formation  of  a  new  holcfing  company, 
Conectiv.  Inc.  ACE  is  co-holder  of 
Facility  Operating  License  No.  NPF-57. 
along  with  Public  Service  Electric  and 
Gas  Company  (PSEftG),  issued  for 
operation  of  the  HOGS,  located  in  Lower 
Alloways  Creek  ToMmship,  Salem 
County.  New  Jersey. 


Enviranineiital . 

Identification  of  the  Propoaed  Action 

The  proposed  action  would  consent  to 
the  indirect  transflBr  of  the  intereat  in 
HCGS  to  the  extent  effected  by  the 
proposed  merger  of  Atlantic  Energy.  Inc. 
and  DP&L.  reaulting  in  the  formation  of 
a  new  holding  company,  Conectiv,  Inc.. 
under  which  ACE  and  DPkL  would 
become  wholly  owned  subaidiaries. 
ACE  would  continue  to  be  a  co-lioenaee 
of  HCGS.  and  no  direct  tranafar  of  tha 
license  would  occur.  PSEftG  ia  not 
involved  in  the  (ttopoaed  merger. 

TIm  propoaed  actum  is  in  accordance 
with  an  ^tplication  filed  I7  ACE  under 
cover  of  a  letter  dMed  April  30. 1997, 
from  John  H.  O'Neill.  Jr..  of  Shaw. 
Pittman.  Potts  ft  Trowfaiidge.  Counad 
forACE«idIK*ftL. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
enable  die  propoaed  merger  and 
reatructuiing  oir  Atlantic  Energy.  Inc. 
ACE.  and  DPftL  to  occur  to  the  extent 
an  indirect  tranafer  of  the  licaoae  will  be 
effected  by  tha  merger  and  restructuring. 

Bnvironmerttai  Impacts  of  the  Proposed 
ilctjon 

The  Commisaion  has  completed  its 
avaluaticm  of  the  propoaed  action  and 
concludes  that  there  will  be  no  physical 
or  operational  changes  as  a  result  of  the 
propoaed  action.  The  corporate  margar 
and  restructuring  will  not  affect  the 
qualifications  or  organizational 
affiliation  of  the  personnel  who  operate 
the  iadlities.  as  P^ftG,  not  involved  in 
the  merger,  will  continue  to  be 
rasponsible  for  the  operation  of  HCGS. 

'The  change  will  not  increase  the 
probability  or  ctmaequences  of 
accidents,  no  rhanga^  are  being  made  in 
the  types  of  any  Quants  that  may  be 
rebued  o£Eiite.  and  there  is  no 
significant  iiuaease  in  the  allowable 
individual  or  cumulative  occupatioiuil 
radiation  exposure.  Accordingly,  the 
Commission  coixJudes  that  thne  are  no 
significant  radiological  enviromnental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  will  not  afiect  nonradiological 
plant  efiluents  and  will  have  no  other 
enviromnental  impact.  Acctirdingly.  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Ahematives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
imp>act  associated  with  the  proposed 


action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  tha  staff  ctmsidared 
denial  of  the  propoeed  action.  Denial  of 
die  aqpplication  would  result  in  no 
change  in  current  enviroimiental 
impacts.  The  environinental  imports  of 
the  propoaed  action  and  the  ahemetive 
action  are  aimilat. 

A/tamotfm  Use  of  Resources 

This  ection  does  not  invohra  tha  oaa 
(rf  any  raaources  not  previously 
omaidered  in  the  "Final  Enviroiunentd 
Statement  Related  to  the  Operation  of 
die  Hope  Creek  Generating  Station." 
NUREG-1074.  December  1984. 

Agencies  and  Paaons  Consulted 

In  accordance  with  its  stated  policy, 
on  October  21, 1997.  the  staff  cooaultad 
with  the  New  Jersey  State  oflkaal.  Mr. 
R.  Pinney  of  the  SUte  of  New  Jaraey. 
Department  of  Environmental 
Plotection,  regarding  the  environntantal 
impact  irf  the  propoaed  actioiL  The  State 
official  had  no  comments. 

Finding  of  Ne  SigelficaBt  b^acl 

Based  upon  tha  environmmtal 
assessment,  the  Commission  condudea 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  tha 
human  environment  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environinental  impact 
statement  for  the  propoaed  action. 

For  iuither  details  with  raapect  to  the 
propoaed  action,  see  the  ap|riication 
filed  by  ACE  imder  cover  of  a  letter 
dated  April  30. 1997.  as  supplemented 
November  7. 1997.  from  John  H.  OTMll. 
Jr..  of  Shaw,  nttmah.  Potts  ft 
Thiwfaridge  (Counsel  for  ACE  and 
IX*ftL).  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  The  Gelman  Building, 
2120  L  Street,  NW..  Washington.  DC. 
and  at  tha  local  public  document  romn 
located  at  the  Pennsville  Public  Library, 
190  S.  Broadway.  Pennsville,  New 
Jersey. 

Dated  at  Rockvilla.  Maryland,  this  lad  day 

of08ceinberl997. 

For  the  Nuclear  Regulatoty  Cominisaion. 
JoheF.Slolz. 

Director,  Project  Directorate  1-2.  Division  of 
Reactor  Projects— UU  Office  ofNudear 
Reactor  Regulation. 
(FR  Doc.  97-32023  Filed  12-5-97;  8:45  am] 
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OEPARmEHT  OF  ENERGY 
PraaMonra  CouncH  on  Megrtty  and 

^atl  ril««  nil 

cificivnGy 

Sanlof  Eaecutiv  Service  Pertonnance; 
Review  Board  MamberaMp 

AOtWCY.  President's  Council  on  Integrity 

and  BfBciency  (PCIE),  Department  of 

Energy. 

ACTION:  Notice  of  Senior  Executive 

Service  Performance  Review  Board 

membership. 

:  This  notice  seU  forth  the 

1  and  titles  of  the  current 

ni0iiib«Bhip  of  the  PCIE  Performance 

Review  Board. 

EFfECnve  date:  December  8. 1997. 

FOR  FumxCR  aiWIWiATlOW  CONTACT: 

Individual  oCBces  of  (the)  Inspector 

General. 


LBeckgrooad 

The  Inspector  General's  Act  of  1078, 
aa  amended,  has  created  Independent 
audit  and  investigative  units — Offices  of 
(the)  Inspector  General— at  61  Federal 
agencies.  In  1981.  the  President's 
Council  on  Integrity  and  Efficiency 
(PCIE)  was  esUblished  by  Executive 
Order  as  an  interagency  committee 
charged  with  promoting  integrity  and 
effectiveness  in  Federal  programs.  The 
PCIE  is  chaired  by  the  Office  of 
MMapnaent  and  Budget's  Deputy 
Director  for  Management,  and 
comprised  principally  of  the  29 
Praeklentially  appointed  Inspectors 
General  (ICs).  The  primary  ciiiectives  of 
the  PCIE  are  (1)  mounting  oollaborative 
efforts  to  address  integrity,  economy 
and  efiiactiveneas  issues  that  transcend 


individual  Federal  agenrlea;  and  (2) 
increesing  the  profMsionalism  and 
etEectiveness  of  IG  personnel  throughout 
the  Government 


apoE 


lariaw  Board 


Under  5  U.S.C  4314(c)  (lH5)  and  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
each  agency  is  required  to  establish  one 
or  more  Senior  Executive  Service  (SES) 
performance  review  boards.  The 
purpose  of  these  boards  are  to  review 
and  evaluate  the  initial  appraisal  of  a 
senior  executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive.  The  current 
members  of  the  President's  Council  on 
Integrity  and  Efficiency  Perfiormance 
Review  Boiud  are  as  follows: 


THe 


AOSNCY  FOR  WTCnNATIONAL  OevaJOPMBTT 


IL 
CeroiLLevy 
C.  Mchasl  Raimanr 
Roberts. 


QapUly  L 

jlHl^ennnirTrl" ^~ — '*"'"  ""n*^ — 
AaaMwl  mapador  QananI  lor  Seourily. 
Lege!  OounaaL 


DEPARTMENT  OF  AORKULTURE 


Joyce  Reiachman 
Paula  F. 


>  R.  EbbM 

Richard  0.  Long 

Robert  W.  Young.  Jr 
Oaig  L.  Oeemhany 
Jon  E.  Novak  ..-..^ 
Chrialina  Jung 


Deputy  Inspector  Qarterai. 

Qanertf  lor  Poicy  Devetopmant  & 


Mar>- 


Inapador  Qanaral  tor  AudL 
Oapuly  AasMant  Inspador  General  tor  AudN. 
Deputy  Assistant  Inapedor  Qaneral  tor  Audit 
nsalNanI  inspector  General  lor  Invsaligaaona. 
Oapuly  Asaistam  Inspector  General  tor  tnvesagstfona. 
Depmy  AaalalanI  mapector  Gerwral  tor  Investigationa. 


DEPARTMENT  OF 


Elzabeai  T.  Bartow 
Qaorge  E.  Roes 


Counaal  to  the  Inspector  General 
Generaltor  ' 


OVARTMENTOF 


Mclwlas  T.  Lulacli 


I  J. 

iQ.  Duprae 

I  A.  Rau 

CWIordF. 

IJ. 


Devid  K.  Sleename 
Donald  E.  Oevia  — 
John  F. 


Inspector  Generrt  tor  Adiiiiiiattalton  &  totormalioo  Manage- 


Obectortor 
ORMiy 


Oapi^ 
DapiAy 
Deputy 


Qaneral  tor  AudMing. 

Qaneral  tor  Investigaltons. 
_^        Qenertf  lor  Policy  &  (XeraigM. 
Oapertmentai  Irxiuiries. 

Inspector  General  tor  Administralion  &  Intormabon 


Inspector  General  lor  AudWng. 

inspector  Qaneral  tor  AudH  Polcy  &  OversigM. 

Inspector  General  tor  Investigation. 


D9ARTMBNT  OF  ENERGY 


Qragory  H.  Friedman 
MichasI  W.  Conley  .^ 

JudWt  D.  GtMon  

HertMrt  Richardson  ... 
Stanley  R.  SuM » 


Dapuly  Inspector  General  tor  AudR  Services. 
Oipa^  Inspector  General  tor  (napedions. 
AaaMvit  Inapedor  General  lor  Resource  ManagemanL 
Aaaialvil  Inapedor  General  lor  Investigalions. 
Oiractor.  Audit  Policy.  Plans  &  Programs. 
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Members 


Joaeph  E.  Vengrfn 
George  Reeb  _...... 

Joe  Qraan  _..„._„. 
John  A.  Ferria  »_.. 


John  E.  Hartwig  ...._.„ 
Robert  E.  Rtohardaon 

Geoige  Grab 

Dannia  J.  Duquana  .„ 
0.  MoCerty  Thornton  , 

LiVW  Nmrns , 


TWe 


Assistant  Inspector  General  tor  Audit  Policy/Oversight 
Assistant  Inspector  General  for  Hetflh  Can  Finwidng  AudNs. 
Asaiateni  Inspector  General  tor  Pubic  HeMh  Sennce  Audte. 
Aseiatant  Inspector  Ganarsl  tor  Human.  Famly  &  Oapartmenl  Servioea 


Deputy  Inapactor  General  tor  InweaNgeNona. 
Assistant  biapector  General  tor  Criminiri  im 
Dapuly  Inapedor  General  tor  Evatoaion  &      ,  .     _. 

DapUy  mapector  QenerU  tor  Mwiagemant  &  Poicy. 
Counaal  to  the  Inspector  QanaraL 

Inapector  General  tor  LMgaiion  CooRSrHtfon. 


D9ARTMBNT  OF  N0IMM8  AND  URBAN 


John  J.  Connora  >__._ 
KaKvyn  M.  KuhMndM 


Deputy  Inapactor  QanaraL 
Aaaialant  Inapeetor  Qaneral  tor  AudIL 
Deputy  Aerialani  Inapectar  General  tor  AudR. 
Daptay  AaaMMt  Inspector  General  tor  hweaiigalian. 
Couneel  to  tte  ki^iador  Qenani. 


OEPARTMBfT  OF  STATE 


John  C  PiMie 

Rl 

M. 


Robert  S.  Taifaean 
«ion  vnani  


Dapuly  Inspector  General    " 
Deputy  Inapactor  General. 

inspector  General  tor  AudMa. 

Ganaraltorl 

Genaialtor  I 

Qananri  tor  Security  A  MaMgerce  OvaraighL 


DEPARTMENT  OF  TRAMEPORTATIOW 


Raymond  J.  DeCeil 
Roger  P.  WWama .... 
LaaaanoeH. 
Todd  J:  Zinaar  ..„ 
WRbur  L  OwMa 


Alexis  11  SMmI 
JohnLMache 


Deputy  inapector  QeneraL 

Senior  CounaeL 

Aaaialani  inspector  General  tor  AudWng. 

Assistant  Inspector  General  tor  InvasMgalions. 

Deputy  Aasislanl  inapector  General  tor  iilvilime  ana  Dspartnenrt 

Programs. 
Depiay  Assistant  Inspector  General  tor  Surface  TrwiaportBlon. 
Depiay  Asaistant  inspector  Genarel  tor  Avielon. 
Dapiay  Assistanl  Inapector  Qanaial  tor  Finandel.  Eoonomto  aid  Intar- 

mation  Tachraiogy. 


DEPARTMBIT  OF  THE  TREASURY 


Richard  CaMwn 

Dennis  Schindel 


Gtey  WiMllinglon 
wWam  Pu(^  ™.. 
John  BeWaia  ...^ 
JameaCodoa 


Dapiay  inapector  General 

Assistant  Inapedor  General  tor  AudM. 

Assistanl  insi)edor  General  tor  Investigalions. 

Assistant  Inapector  General  tor  Poicy,  Planning  &  Resources. 

Deputy  Assistant  Inapedor  Geneny  tor  Rnttwid  AudMs. 
Assoctale  inspector  General  tor  Program  AudRs. 
Spedai  Technical  AiMsor  to  9m  Inapector  Genenri. 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 


DEPARTMENT  OF  VETERANS  AFFAIRS 


F.  kAangano  .. 

D.  Rosiewicz 


Principal  Deputy  Inspector  Genersl. 
Deputy  Inspector  General  tor  Audtt  Services. 


Mtohael  J.  Coalelo 
David  H.  Qmble  _ 
Micheal  a  SuRwen 


inspector  Genersl  tor  inveeUgaiians. 
Deputy  Aaaistani  Inapector  Qanarai  tor  ii 
AaaistanI  Inspector  General  tor  AudWng. 
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Michaal  StacMa.  Jr 
John  H.  MattMT.  M.0 
Mauraan  T.  Ragan  .... 


TMa 


0«Mly  AMMam  Inapector  Ganaral  tor  AudMng. 
AMiMm  Inapactor  Genarat  tar  HaaRhcara  kwpectiont. 
Courwator  to  ttta  Inapactor  Qanaral. 


ENVmONMBITAL  PROTECTION  AOBICV 


NikM  Tlralay  — 
KanrwthKoni  .. 

John  Jonas  

ASsn  FaMn  

cfiMnai  uvsiWi 


Aoing  to^MCtor  Ganeral. 

Inspector  QananI  tor  AudiL 
inspector  Qsnarai  tor  ManagamsnL 
Inspector  Qenaral  tor  Investigaions. 

Inspector  General  ior  Investigations. 


Richsid  SMnnar  . 

Nancy  Handrictis 
Paul  LiKa 


Osputy  Inspactor  Gensrsl. 

nsslslsiil  Inspector  Qsnaral  tor  AwMs. 

nrtslsn  inspector  Qensral  tor  Investigations. 


AOMMSTfUTION 


Joel  S.  Gsiay  ~ 

KaWasn  S.  Tighe  — 
Jamas  E.  Hsndsrson 

GgySaybotd 

\MMIam  E.  Whyto,  Jr  • 
Eugene  L  Mtaszily  .... 


GanaraL 
Counast  to  the  inapactor  Ganaral 
fiisislMTt  Inapactor  GanersI  tor  trhUJUglens. 
Daputy  Aaa«t«it  Inapactor  Ganaral  tor  Iwasigationa. 
Assislant  Inspactor  GanarsI  (or  AudMng. 
Osputy  Aaaiatant  Inapactor  General  tor  AudMng. 


NATIONAL  AERONAUTICS  ANO  SPACE  AOMMMTRATKM 


Harvey  0.  Thorp 
QaryS.  Yeugsr .. 


Ospuly  Inspector  General. 

Inapactor  Qensral  tor  Audta. 
Inspactor  Qanerel  tor 


WMieia  H.  Tstibe 


Inspector  Ganaral  tatlnveaHgaltons. 


Karen  S.  Lee 

I  K.  Fong 

'  L.  Modntock 
Thomas  C.  Cross  ~. 


Osputy  Inspactor  General. 

Inapector  Genertf  tor  Management  and  Legsl  Counsei. 

Inapector  General  tor  AudMng. 

Inapector  General  tor  Inspection  and  Evaluation. 


SOCIAL  SBCUWTY  A0MMMTRAT10N 


Q.  Huaa.  Jr 

Thomas  J.  Blatchtord 
Psmala  J.  Gardinsr ._ 
Osniei  R.  Devlin 


Ospuly  Inspector  General. 
AasMvit  Inapector  General  tor  Inveatigations. 
Aialatant  Inapector  General  tor  Audit 
Daputy  laalBlant  Inapector  General  tor  Audit 


Datad:  Decsmber  1. 1907. 
lakaCLaytaa. 

Intpector  General.  Department  of  Energy,  and 

Vkx  Chair.  PCIE. 
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SECURITIES  ANO  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-22S22;  •12-1<M6«| 

Janus  tnvMtment  Fund,  at  sL;  Notlos 
of  ApptlcaUon 

DacunbOT  2. 1W7. 

AOCNCY:  Securities  and  Exchange 

Conunission  ("SEC"). 


ACTION:  Notice  of  application  fior  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "Act")  under  (i)  section 
6(c)  of  the  Act  granting  an  exemption 
from  sections  18(f)  and  21(b)  of  the  Act; 
(ii)  section  12(d){l)(J)  of  the  Act  granting 
an  exemption  from  section  12(d)(1)  of 
the  Act;  (iii)  sections  6(c)  and  17(b)  of 
the  Act  granting  an  exemption  from 
sections  17(a)(1)  and  17(a)(3)  of  the  Act. 
and  (iv)  section  17(d)  of  the  Act  and  rule 


17d-l  under  the  Act  to  permit  certain 
Joint  arrangements. 
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Summary  of  Application:  Applicants 
request  an  order  that  would  permit 
certain  registered  investment  companies 
to  participate  in  a  joint  lending  and 
borrowing  facility. 

Applicants:  Janus  Investment  Fimd, 
Janus  Aspen  Series,  Janus  Capital 
Corporation  ("Janus  Capital"),  any 
person  controlling,  controlled  by,  or 
under  common  control  with  Janus 
Capital,  and  any  open-end  management 
investment  company  registered  under 
the  Act  for  which  Janus  Capital  or  any 
person  controlling,  controlled  by,  or 
imder  common  control  with  Janus 
Capital  serves  as  investment  adviser,  i 
FRJNQ  DATES:  The  application  was  filed 
on  December  9, 1996  and  amended  on 
July  9,  1997,  and  November  7, 1997. 
Applicants  have  agreed  to  file  an 
amendment  during  the  notice  period, 
the  substance  of  which  is  included  in 
this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
heering  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  l^ 
mail.  Hearing  reiiuests  shoidd  be 
received  by  the  SBC  by  5:30  p.m.  on 
December  29, 1997.  and  should  be 
accompanied  Iw  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  hy 
writing  to  the  SEC's  Secretary. 
AOOHESSES:  Secretary,  SEC.  450  Fifth 
Street.  N.W.,  Washii^on,  DC  20549. 
ApplicanU,  Janus  Capital  Corporation, 
100  Fillmore  Street,  Denver,  CO  80206- 
4923. 


Public  Reference  Branch,  450  5th  Street, 
N.W.,  Washington,  DC,  20549  (tel.  202-' 
942-8090). 


FOR  FURTHER  MPORMATION  CONTACT: 
Lisa  McCrea,  Attorney  Adviser.  (202) 
942-0562  (Office  of  Investment 
Company  Regulation,  Division  of 
Investment  Management),  or  Mercer  E. 
BuUard,  Special  Counsel,  (202)  942- 
0659  (Office  of  Chief  Counsel,  Division 
of  Investment  Management). 
SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 


'  AU  existing  Fundi  (defiiiml  balow)  that 
currently  intend  to  rely  on  the  order  have  been 
named  as  applicants,  and  any  other  existing  or 
future  Funds  that  subsequently  rely  on  the  order 
will  comply  with  the  terms  and  conditions  in  the 
application. 


Applicants'  Representations 

1.  Janus  Investment  Fund  is  registered 
under  the  Act  as  an  open-end 
management  investment  company  and 
organized  as  a  Massachusetts  business 
trust  Janus  Aspen  Series  is  registered 
imder  the  Act  as  an  open-end 
management  investment  company  and 
organized  as  a  Delaware  business  trust 
Janus  Investment  Fund  and  Janns  Aspen 
Series  have,  respectively,  nineteen  and 
nine  separate  portfolios  (each  a 
"Fund").  Janus  Capital  is  registered  as 
an  investment  adviser  under  the 
Investment  Advisers  Act  of  1940. 
Kansas  City  Southern  Industries,  Inc.,  a 
publicly  traded  holding  company  whose 
primary  subsidiaries  are  engaged  in 
asset  management,  transportation  and 
information  processing,  o%vns 
approximately  83%  of  the  outotanding 
voting  stock  of  Janus  Capital.  Each  Fund 
has  entered  into  an  investment  advisory 
agreement  with  Janus  Capital  under 
which  Janus  Capital  exercises 
discretionary  authority  to  purchase  and 
sell  securities  for  the  Fun(b.  Janus 
Capital  also  provides  administrative 
services  to  the  Funds. 

2.  In  1995,  each  Fund,  Janus  Capital 
and  Janus  Service  Corporation,  the 
Funds'  transfw  agent,  obtained  an  order 
under  section  17(d)  and  rule  17d-l 
pennitting  them  and  certain  other 
registered  investment  companies 
(collectively.  "Joint  Account 
Participants")  to  deposit  uninvested 
cash  balances  that  remain  at  the  end  of 
a  trading  day  in  one  ot  more  joint 
trading  accounts  (each  a  "Joint 
Account")  to  be  used  to  enter  into  short- 
term  investments.  Janus  Capital  invests 
the  cash  in  the  Joint  Account  as  part  of 
its  duties  under  its  existing  advisory 
contract  with  each  Joint  Account 
Participant  and  does  not  chai^ge  any 
additional  fee  for  this  service. 
,  3.  Some  Funds  may  lend  money  to 
banks  or  other  entities  by  entering  into 
repurchase  agreements  or  purchasing 
other  short-term  instruments,  either 
directly  or  through  the  Joint  Account 
Other  Funds  may  borrow  money  from 
the  same  or  other  banks  for  temporary 
purposes  to  satisfy  redemption  requests 
or  to  cover  unanticipated  cash  short&lls 
such  as  a  trade  "fadl"  in  which  cash 
payment  for  a  portfolio  security  sold  by 
a  Fund  has  been  delayed.  CurrenUy.  the 
Funds  have  credit  arrangemeqts  with 
their  custodians  [i.e.,  overdraft 
protection)  under  which  the  custodians 
may.  but  are  not  obligated  to,  lend 
money  to  the  Funds  to  meet  the  Funds' 
temporary  cash  needs. 


4.  If  the  Funds  were  to  borrow  money 
from  their  custodians  under  their 
current  arrangements  or  under  other 
credit  arrangements  with  a  bank,  the 
Funds  would  pay  interest  on  the 
borrowed  cash  at  a  rate  which  would  be 
significanUy  higher  than  the  rate  that 
would  be  earned  by  other  (non- 
borrowing)  Funds  on  investments  in 
repurchase  agreements  and  other  short- 
term  instruments  of  the  same  maturity 
as  the  bank  loan.  Applicants  believe  this 
differential  represents  the  benk's  profit 
for  serving  as  a  middleman  between  a 
borrower  and  lender.  Other  bank  loan 
arrangements,  such  as  committed  lines 
of  CRKlit.  would  require  the  Funds  to 
pay  substantial  commitment  fees  in 
addition  to  the  interest  rate  to  be  paid 
by  the  borrowing  Fund. 

5.  Applicants  request  an  order  that 
would  permit  the  Funds  to  enter  into 
lending  agreements  ("Interfund  Lending 
Agreements")  under  which  the  Funds 
would  lend  money  directly  to  and 
borrow  money  directiy  from  each  other 
through  a  credit  facility  for  temporary 
purposes  ("Interfund  Loan"). 
Applicants  believe  that  the  proposed 
credit  facility  would  substantially 
reduce  the  Funds'  potential  borrowing 
costs  and  enhance  their  ability  to  earn 
higher  rates  of  interest  on  short-term 
lendings.  Although  the  proposed  credit 
facility  would  substantially  reduce  the 
Funds'  need  to  borrow  from  banks,  the 
Funds  might  also  continue  to  nminrain 
committed  lines  of  credit  or  other 
brwrowing  arrangements  v*rith  banks. 
The  Funds  also  would  continue  to 
maintain  overdraft  protection  currently 
provided  by  their  custodians. 

6.  Applicants  anticipate  that  the 
credit  facility  would  provide  a 
borrowing  Fund  with  significant  savings 
when  the  cash  position  of  the  Fund  is 
insufficient  to  meet  temporary  cash 
requirements.  This  situation  could  arise 
when  redemptions  exceed  anticipated 
volumes  and  the  Fimds  have 
insufficient  cash  on  hand  to  satisfy  such 
redemptions.  When  the  Fimds  liquidate 
portfolio  securities  to  meet  redemption 
requests,  which  normally  are  effected 
immediately,  they  often  do  not  receive 
pajmient  in  setUement  for  up  to  three 
days  (or  longer  for  certain  foreign 
transactions).  The  credit  facility  would 
provide  a  source  of  immediate,  short- 
term  liquidity  pending  settiement  of  the 
sale  of  portfolio  securities. 

7.  Applicants  also  propose  using  the 
credit  facility  when  a  sale  of  securities 
fails  due  to  circimistances  such  as  a 
delay  in  the  delivery  of  cash  to  the 
Ftmd's  custodian  or  improper  delivery 
instructions  by  the  broker  effiecting  the 
transaction.  Sales  fails  may  present  a 
cash  shortfall  if  the  Fund  has 
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undertaken  to  purchase  a  security  with 
the  proceeds  friom  securities  sold.  When 
the  Fund  experiences  a  cash  shortfall 
due  to  a  sales  fail,  the  custodian 
typically  extends  temporary  credit  to 
cover  the  shortfall  and  the  Fund  incurs 
overdraft  charges.  Alternatively,  the 
Fund  could  fail  on  its  intended 
purchase  due  to  lack  of  funds  from  the 
previous  sale,  resulting  in  additional 
cost  to  the  Fund,  or  sell  a  security  on 
a  same  day  settlement  basis,  earning  a 
lower  return  on  the  investment.  Use  of 
the  credit  facility  under  these 
circiunstances  would  enable  the  Fund  to 
have  access  to  immediate  short-term 
liquidity  without  incurring  custodian 
overdraft  or  other  charges. 

8.  WhUe  borrowing  arrangements 
with  banks  will  continue  to  be  available 
to  cover  unanticipated  redemptions  and 
sales  fails,  under  the  proposed  credit 
CKility  a  borrowing  Fund  would  pay 
lower  interest  rates  than  those  offered 
by  banks  or  short-terms  loans.  In 
addition.  Funds  making  short-term  cash 
loans  directly  to  other  Funds  would 
earn  interest  at  a  rather  higher  than  they 
otherwise  could  obtain  from  investing 
their  cash  through  the  Joint  Account  in 
repurchase  agreements.  Thus, 
applicants  believe  that  the  proposed 
credit  facility  would  benefit  both 
borrowing  and  lending  Funds. 

9.  The  mterest  rate  charged  to  the 
Funds  on  any  Interfund  Loan  would  be 
the  average  of  the  Repo  Rate  and  the 
Bank  Loan  Rate,  as  defined  below.  The 
Repo  Rate  for  any  day  would  be  the 
highest  rate  available  to  the  Joint 
Account  Participants  from  investments 
in  overnight  repurchase  agreements. 
The  Bank  Loan  Rate  for  any  day  would 
be  calculated  by  Janus  Capital  each  day 
an  Interfund  Loan  is  made  according  to 
a  formula  established  by  the  trustees  of 
the  Funds  (the  "Trustees")  designed  to 
approximate  the  lowest  interest  rate  at 
which  bank  short-term  loans  would  be 
available  to  the  Funds.  The  formula 
would  be  based  upon  a  publicly 
available  rata  (e.g..  Federal  Funds  plus 
25  basis  points)  and  would  vary  with 
this  rate  so  as  to  reflect  changing  bank 
loan  rates.  Each  Fund's  Trustees 
periodically  would  review  the 
continuing  appropriateness  of  using  the 
publicly  available  rate,  as  well  as  the 
relationship  between  the  benchmark 
rate  and  current  bank  loan  rates  that 
would  be  available  to  the  Funds.  The 
initial  formula  and  any  subsequent 
modifications  to  the  formula  would  be 
subject  to  the  approval  of  each  Fund's 


10.  The  credit  facility  would  be 
administered  by  Janus  Capital's  money 
market  investment  professionals 
(including  the  portrolio  manager  for  the 


money  market  funds  ("Money  Market 
Funds"))  and  fund  accounting 
department  (collectively,  the  "Cash 
Management  Team").  Under  the 
proposed  credit  facility,  the  portfolio 
managers  for  each  participating  Fund 
may  provide  standing  instructions  to 
participate  daily  as  a  borrower  or 
lender.  As  in  the  case  of  the  Joint 
Account.  Janus  Capital  on  each  business 
day  would  collect  data  on  the 
uninvested  cash  and  borrowing 
requirements  of  all  participating  Funds 
from  the  Funds'  custodians.  Once  it  had 
determined  the  aggregate  amount  of 
cash  available  for  loans  and  borrowing 
demand  the  Cash  Management  Team 
would  allocate  loans  among  borrowing 
Funds  without  any  further 
communication  from  portfolio 
managers.  Applicants  expect  far  more 
available  uninvested  cash  each  day  than 
borrowing  demand.  All  allocations  will 
require  approval  of  at  least  one  member 
of  the  Cash  Management  Team  who  is 
not  the  Money  Market  Funds'  portfolio 
manager.  After  Janus  Capital  has 
allocated  cash  for  Interfund  Loans,  it 
will  invest  any  remaining  cash  in 
accordance  with  the  standing 
instructions  from  portfolio  managers  or 
return  remaining  amounts  for 
investment  directly  by  the  portfolio 
manager  of  the  Money  Market  Funds. 
The  Money  Market  Funds  typically 
would  not  participate  as  borrowers 
because  they  rarely  need  to  borrow  cash 
to  meet  redemptions. 

11.  The  Cash  Management  Teem 
would  allocate  borrowing  demand  and 
cash  available  for  lending  among  the 
Funds  on  what  the  Team  believed  to  be 
an  equitable  basis,  subject  to  certain 
administrative  procedures  applicable  to 
all  Funds,  such  as  the  time  of  filing 
requests  to  participate,  minimum  loan 
lot  sizes,  and  the  need  to  minimize  the 
number  of  transactions  and  associated 
administrative  costs.  To  reduce 
transaction  costs,  each  loan  normally 
would  be  allocated  in  a  manner 
intended  to  minimize  the  number  of 
participants  necessary  to  complete  the 
loan  transaction. 

12.  Janus  Capital  would:  (i)  Monitor 
the  interest  rates  charged  and  the  other 
terms  and  conditions  of  the  loans,  (ii) 
limit  the  borrowings  and  loans  entered 
into  by  each  Fund  to  ensure  that  they 
comply  with  the  Fund's  investment 
policies  and  limitations,  (iii)  ensure 
equitable  treatment  of  each  Fund,  and 
(iv)  make  quarterly  reports  to  the 
Trustees  concerning  any  transactions  by 
the  Funds  under  the  credit  facility  and 
the  interest  rates  charged.  The  method 
of  allocation  and  related  administrative 
procedures  would  be  approved  by  each 
Fund's  Trustees,  including  a  majority  of 


Trustees  who  are  not  "interested 
persons"  of  the  Funds,  as  defined  in 
section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  to  ensure  that 
both  borrowing  and  lending  Funds 
participate  on  an  equitable  basis. 

13.  Janus  Capital  would  admiiiister 
the  credit  facility  as  part  of  its  duties 
under  its  existing  maiugement  or 
advisory  and  service  contract  with  each 
Fund  and  would  receive  no  additional 
fee  as  compensation  for  its  services. 
Janus  Capital  or  companies  affiliated 
with  it  may  collect  standard  pricing, 
reconUceeping.  bookkeeping  and 
accounting  fees  applicable  to  repurchase 
and  lending  transactions  generally, 
including  transactions  effected  through 
the  credit  facility.  Fees  would  be  no 
higher  than  those  applicable  for 
comparable  bank  loan  traruwctions. 

14.  Each  Fund's  participation  in  the 
proposed  credit  focility  will  be 
consistent  with  its  organizational 
documents  and  its  investment  policies 
and  limitations.  The  prospectus  of  each 
Fund  discloses  that  the  Fund  may 
borrow  money  for  temporary  purposes 
in  amounts  up  to  25%  of  its  total  assets. 
Each  non-Money  Market  Fund  may 
mortgage  or  pledge  securities  as  security 
for  borrowings  in  amounts  up  to  15%  of 
its  net  assets.  Each  of  the  Money  Market 
Funds  may  mortgage  or  pledge 
securities  only  to  secure  permitted 
borrowings.  As  a  fundamental  policy, 
each  Fund  may  lend  securities  or  other 
■•sets  if.  as  a  result,  no  more  than  25% 
of  its  total  assets  would  be  lent  to  other 
parties. 

15.  The  prospectus  of  each  Fimd 
currently  discloses  that  Funds  advised 
by  Janus  Capital  intend  to  seek 
permission  from  the  SEC  to  borrow 
money  from  or  lend  money  to  each 
other.  If  applicants'  requested  order  is 
granted,  the  Statement  of  Additional 
Information  ("SAI")  of  each  Fund  will 
disclose  all  material  facts  about 
intended  participation  in  the  credit 
facility.  All  borrowings  and  loans  by  the 
Funds  will  be  consistent  with  the 
organizational  documents  and 
investment  policies  of  the  respective 
Funds. 

16.  In  connection  with  the  credit 
facility,  applicants  request  an  order 
under  (i)  section  6(c)  of  the  Act  granting 
relief  from  sections  18(f)  and  21(b)  of 
the  Act;  (ii)  section  12(d)(l)0)  of  the  Act 
granting  relief  from  section  12(d)(1)  of 
the  Act;  (iii)  sections  6(c)  and  17(b)  of 
the  Act  granting  relief  from  sections 
17(a)(1)  and  17(a)(3)  of  the  Act;  and  (iv) 
section  17(d)  of  the  Act  and  rule  17d- 

1  under  the  Act  to  permit  certain  joint 
arrangements. 
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Ai^Ucanta' Legal  Analyria 

1.  Section  17(aX3)  generally  prohibits 
any  afBUated  person,  or  affiliated 
person  of  an  affiliated  person,  from 
borrowing  money  or  other  property  from 
a  registered  investment  company. 
Section  21(b)  generally  prohibits  any 
registered  management  investment 
V.  company  from  lending  money  or  other 
^  inoperty  to  any  peraon  if  that  person 
controls  or  is  under  common  control 
with  the  company.  Section  2(aM3XC)  of 
the  Act  defines  an  "affiliated  person"  of 
another  person,  in  part,  to  be  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  the  other  person.  Applicants  state 
that  the  Funds  may  be  under  common 
control  by  virtue  of  having  Janus  Capital 
as  thefr  common  investment  adviser. 

2.  Section  6(c)  provides  that  an 
exempdve  order  may  be  granted  where 
an  exemption  is  neoessaiy  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act  Section  17(b)  authcviies  the 
SEC  to  exempt  a  jnoposed  transaction 
from  section  17(a)  provided  that  the 
tarns  of  the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
fair  and  reeaonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  transaction  is 
consistent  with  the  policy  of  the 
investment  company  as  recited  in  its 
registration  statement  and  with  the 
gmeral  purposes  of  the  Act.  Applicants 
believe  that  the  proposed  arrangements 
satisfy  these  standards  for  the  reasons 
discussed  below. 

3.  Applicants  submit  that  sections 
17(a)(3)  and  21(b)  of  the  Act  were 
intended  to  prevent  a  party  with 
potential  adverse  interests  to  and 
influence  ovm  the  investment  decisions 
of  a  registered  investment  company 
from  causing  or  inducing  the  investment 
company  to  engage  in  lending 
transactions  that  uafdrly  inure  to  the 
benefit  of  such  party  and  that  are 
detrimental  to  the  best  interests  of  the 
investment  company  and  its 
shareholders.  Applicants  assert  that  the 
proposed  credit  facility  transactions  do 
not  raise  these  concerns  because  (i) 
Janus  Capital  would  administer  tl» 
program  as  a  disinterested  fiduciary;  (u) 
all  Interfund  Loans  would  consist  only 
of  uninvested  cash  reserves  that  the 
Fund  otherwise  would  invest  in  short- 
term  repurchase  agreements  or  other 
short-term  instruments  either  directiy  or 
tiirou^  the  Joint  Acrount;  (iii)  Uie 
Interfund  Loans  would  not  involve  a 
greater  risk  than  such  other  investments; 
(iv)  the  lending  Fund  would  receive 


interest  at  a  rate  hl^er  than  it  could 
obtain  through  such  other  investments; 
and  (v)  the  borrowing  Fund  would  pay 
interest  at  a  rate  lower  than  otherwise 
available  to  it  under  its  bank  loan 
agreements  and  avoid  the  up-frxmt 
commitment  Uses  associated  with 
committed  lines  of  credit  Moreover, 
applicants  believe  that  the  othsr 
conditions  in  the  application  would 
efbctivefy  nedude  the  possibility  of 
any  Fund  obtaining  an  undue  advantage 
over  any  other  Fund. 

4.  Section  17(aXl)  genetaUy  prohibits 
an  affiliated  person  irf  a  registered 
invealmeat  company,  or  an  »ffilt«tifH 
pafson  of  an  affiJiatad  person,  from 
selling  any  securities  or  othn  property 
to  the  company.  Section  12(d)(1)  of  the 
Act  geoeraUy  makes  it  unlawful  for  a 
registered  investment  company  to 
purchase  or  otherwise  acquire  any 
security  issued  by  any  other  investment 
compeny  except  in  accordance  with  the 
limitations  set  forth  in  that  section. 
Applicants  beUeve  that  the  obligation  of 
a  borrowing  Fund  to  rq>ay  an  Interfund 
Loan  may  constitute  a  security  under 
sections  17(aNl)«nd  12(dXl).  Section 
12(dXlXD  provides  that  the  SEC  may 
exempt  persons  or  transactions  fiom  any 
provision  of  section  12(dXl)  if  and  to 
the  extent  such  exception  is  consistent 
with  the  public  interest  and  the 
protection  of  investors.  Applicants 
contend  that  the  standards  under 
sections  6(c),  17(b)  and  12(dXl)  are 
satisfied  for  all  the  reesons  set  forth 
above  in  support  of  their  request  for 
relief  frmn  sections  17(a)(3)  and  21(b) 
and  for  the  reasons  discussed  below. 

5.  Applicants  state  that  section  12(d) 
was  intended  to  prevent  the  pyramiding 
of  investment  companies  in  order  to 
avoid  duplicative  costs  and  fees 
attendant  upon  multiple  layers  of 
investment  companies.  Applicants 
submit  that  the  proposed  credit  focility 
does  not  involve  these  abuses. 
AppUcants  note  that  there  would  be  no 
duplicative  costs  or  fees  to  the  Funds  or 
shareholders,  and  that  Janus  Capital 
would  receive  no  additional 
compensation  for  its  services  in 
administering  the  credit  facility. 
Applicants  also  note  that  the  purpose  of 
the  proposed  credit  facility  is  to  provide 
economic  benefits  for  all  the 
participating  Funds. 

6.  Section  18(fXl)  prohibits  open-end 
investment  companies  from  issuing  any 
senior  security  except  that  a  company  is 
permitted  to  borrow  from  any  bank; 
provided,  that  immediately  after  any 
such  borrowing  there  is  an  asset 
coverage  of  at  least  300  per  centum  for 
all  borrowings  of  the  company.  Under 
section  ia(g)  of  the  Act,  the  term  "senior 
security"  includes  any  bond,  debenture. 


note,  or  similar  obligation  or  instrument 
constituting  a  security  and  evidencing 
indebtedness.  Applicants  request 
exemptive  relief  from  section  18(fXl)  to 
the  limited  extant  necessary  to 
implement  the  credit  fKility  (because 
the  lending  Funds  are  not  banks). 

7.  Applicants  believe  that  granting 
relief  under  section  6(c)  is  appropriate 
because  the  Funds  would  remain 
subject  to  the  requirement  of  section 
16(0(1)  that  all  bcHTowings  of  the  Fund, 
including  combined  credit  facility  and 
bank  borrowings,  have  at  least  300% 
asset  coverage.  Based  on  the  conditions 
and  safsguards  described  in  the 
application,  applicants  also  submit  that 
to  allow  the  Funds  to  borrow  from  otho- 
Funds  pursuant  to  the  proposed  credit 
facility  is  consistent  with  tiie  purposea 
and  policies  (rf  section  18(fXl). 

8.  Sectitm  17(d)  and  rule  17d-l 
generally  prohibit  any  affiliated  person 
of  a  registered  investment  company,  or 
affiliated  perscm  of  an  afBH^it^Mi  person. 
vrbea  acting  as  principal,  from  effoctiiw 
any  joint  transaction  in  which  the 
company  participates  unless  the 
transaction  is  approved  l^  the  SEC. 
Rule  17d-l  provides  that  in  passing 
upon  applications  for  exemptive  relief 
from  section  17(d),  the  SEC  will 
consider  whether  the  participation  of  a 
legisterBd  investment  company  in  a 
joint  enterprise  on  the  besis  proposed  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act  and  the  extent 
to  which  the  company's  participation  is 
on  a  basis  difCerent  from  or  less 
advantageous  than  that  of  other 
pMtidpants. 

9.  Ai^lioants  submit  that  the  purpose 
of  section  17(d)  is  to  avoid  oveneeching 
by  and  unfair  advantages  to  investment 
company  insiders.  Applicants  believe 
that  the  credit  facility  is  consistent  with 
the  provisions,  policies  and  purposes  of 
the  Act  in  that  it  offers  both  reduced 
borrowing  costs  and  enhanced  returns 
on  loaned  funds  to  all  participating 
Funds  and  their  shareholders. 
Applicants  note  that  each  Fund  would 
have  an  equal  opportunity  to  bonow 
and  lend  on  equal  terms  consistent  with 
its  investment  policies  and  fundamental 
investment  limitations.  Applicants 
therefore  believe  that  each  Fund's 
participation  in  the  credit  fuiility  will 
be  on  terms  which  are  no  diffinent  from 
or  less  advantageoiu  than  that  of  other 
participating  Funds. 

^ypUcants'  Conditions 


Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  interest  rates  to  be  charged  to 
the  Funds  under  the  credit  facility  will 
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be  the  avenge  of  the  Repo  Rata  and  the 
Bank  Loan  Rate. 

2.  On  each  business  day.  Janus  Capital 
will  compare  the  Bank  Loan  Rate  with 
the  Repo  Rate  and  will  make  cash 
available  for  Interfund  Loans  only  if  tha 
Interfund  Loan  Rate  is  more  fsvorable  to 
the  lending  Fund  than  the  Repo  Rate 
end  more  favorable  to  the  borrowing 
Fund  than  the  quoted  Bank  Loan  Rate. 

3.  If  a  Fund  has  outstanding 
borrowings,  any  Interfund  Loans  to  the 
Fund  (a)  will  be  at  an  interest  rate  equal 
to  or  lower  than  any  outstanding  bank 
loan,  (b)  will  be  secured  at  least  on  an 
equal  priority  basis  with  at  least  an 
equivalent  percentage  of  collateral  to 
loan  value  as  any  outstanding  bank  loan 
that  requires  collateral,  (c)  will  have  a 
maturity  no  longer  than  any  outstanding 
bank  loan  (and  in  any  event  not  over 
seven  days),  and  (d)  will  provide  that. 

if  an  event  of  default  occurs  under  any 
•gremnent  evidencing  an  outstanding 
bank  loan  to  the  Fund,  that  event  of 
default  will  automaUcally  (without  need 
for  action  or  notice  by  the  lending  Fund) 
constitute  an  immediate  event  of  default 
under  the  Interfund  Lending  Agreement 
entitling  the  lending  Fund  to  call  the 
Interfund  Loan  (and  exercise  all  rights 
with  respect  to  any  colfateral)  and  that 
such  call  will  be  made  if  the  lending 
bank  exercises  iu  right  to  call  its  loan 
under  its  agreement  with  the  borrowing 

Fund. 

4.  A  Fund  may  make  an  unsecured 
bomiwing  through  the  credit  facility  if 
its  outstanding  borrowings  from  all 
sources  immediately  after  the  interfund 
borrowing  total  less  than  10%  of  its  total 
aaseto.  provided  that  if  the  Fund  has  a 
seciired  loan  outstanding  from  any  other 
lender,  including  but  not  limited  to 
another  Fund,  the  Fund's  interfund 
borrowing  will  be  secured  on  at  least  an 
equal  priority  basis  «vith  at  least  an 
equiv^ent  percentage  of  collateral  to 
loan  value  as  any  outstanding  loan  that 
requires  collateral.  If  a  Fund's  total 
outstanding  borrowings  immediately 
after  interfund  borroMring  would  be 
greater  than  10%  of  iU  toUl  assets,  the 
Fund  may  borrow  through  the  credit 
facility  on  a  secured  basis  only.  A  Fund 
may  not  borrow  through  the  credit 
facility  or  from  any  other  source  if  its 
total  outstanding  borrowings 
immediately  aftm  tha  interfund 
borroiving  would  be  more  than  25%  of 
its  total  assets. 

5.  Before  any  Fund  that  has 
outstanding  interfund  borrowingi  may. 
through  additional  borrowings,  cause  its 
outstanding  borrowings  from  all  sources 
to  exceed  10%  of  its  total  assets,  the 
Fund  must  first  secure  each  outstanding 
Interfund  Loan  by  the  pledge  of 
segregated  collateral  with  a  market 


value  at  least  equal  to  102%  of  the 
outstanding  principal  value  of  the  loan. 
If  the  total  outstanding  borrowings  of  a 
Fund  with  outstanding  Interfund  Loans 
exceeds  10%  of  its  total  asseU  for  any 
other  reeson  (such  as  decline  in  net 
asset  value  or  because  of  shareholder 
redemptions),  the  Fund  will  within  one 
business  day  thereafter  (a)  repay  all  ito 
outstaiuling  Interfund  Loans,  (b)  reduce 
its  outstanding  indebtedness  to  10%  or 
less  of  its  total  assets,  or  (c)  secure  each 
outstanding  Interfund  Loan  by  the 
pledge  of  se^egated  collateral  with  a 
market  value  at  least  equal  to  102%  of 
the  outstanding  principal  value  of  the 
loBD  until  the  Fund's  total  outstanding 
borrowings  cease  to  exceed  10%  of  its 
total  assets,  at  which  time  the  collateral 
called  for  by  this  condition  (5)  shall  no 
longer  be  required.  Until  each  Interfund 
Loan  that  is  outstanding  at  any  time  that 
a  Fund's  total  ouUtknding  borrowings 
exceeds  10%  is  repaid  or  the  Fund's 
total  outstanding  borrowings  cease  to 
exceed  10%  of  ite  total  assets,  the  Fund 
will  mark  the  value  of  the  collateral  to 
market  each  day  and  will  pledge  such 
additional  collateral  as  is  necessary  to 
maintain  the  maricet  value  of  the 
collateral  that  secures  each  outstanding 
Interfund  Loan  at  least  equal  to  102%  of 
the  outstanding  principal  value  of  the 
loan. 

6.  No  equity,  taxable  bond  or  Money 
Market  Fund  may  lend  to  another  Fund 
through  the  credit  facility  if  the  loan 
would  cause  its  aggregate  outstanding 
loans  through  the  credit  facility  to 
exceed  5%.  7.5%  or  10%.  respectively, 
of  its  net  assets  at  the  time  of  the  loan. 

7.  A  Fund's  Interfund  Loans  to  any 
one  Fund  shall  not  exceed  5%  of  the 
lending  Fund's  net  assets. 

8.  The  duration  of  Interfund  Loans 
will  be  limited  to  the  time  required  to 
receive  payment  for  securities  sold  to 
cover  either  shareholder  redemptions  or 
atifK  fails,  but  in  no  event  more  than 
■even  days.  Loans  effected  within  seven 
days  of  each  other  will  be  treated  as 
separate  loan  transactions  for  purposes 
of  this  condition. 

g.  A  Fund's  borrowings  through  the 
credit  facility,  as  measured  on  the  day 
the  most  recent  loan  was  made,  will  not 
exceed  the  greater  of  125%  of  the  fund's 
total  net  cash  redemptions  and  102%  of 
aalaa  fisils  for  the  preceding  seven 
calendar  days. 

10.  Each  Laterfund  Loan  may  be  called 
on  one  business  day's  notice  by  the 
lending  Fund  and  may  be  repaid  on  any 
day  by  the  borrowing  Fund. 

11.  A  Fund's  participation  in  the 
credit  facility  must  be  consistent  with 
its  investment  policies  and  limitations 
and  organizational  documents. 


12.  Janus  Capital's  Cash  Management 
Team  will  calculate  total  Fund 
borrowing  and  lending  demand  through 
the  credit  facility,  and  allocate  loans  on 
an  equitable  basis  among  the  Funds 
without  intervention  of  the  portfolio 
manager  of  the  Fund  (except  the 
portfolio  manager  of  the  Money  Market 
Fimds  acting  in  her  or  his  capacity  as  a, 
member  of  the  Cash  Management 
Team).  All  allocations  will  require 
approval  of  at  least  one  member  of  the 
Cash  Management  Team  who  is  not  the 
Money  Market  Funds'  portfolio 
manager.  The  Cash  Management  Team 
will  not  solicit  cash  for  the  credit 
facility  from  any  Fimd  or  prospectively 
publi^  or  disseminate  loan  demand 
data  to  portfolio  managers  (except  to  the 
extent  that  the  portfolio  manager  of  the 
Money  Market  Funds  has  access  to  loan 
demand  data).  Janus  Capital  wrill  invest 
any  amounts  remaining  after  satisfaction 
of  borrowing  demand  in  accordance 
with  the  standing  instructions  from 
portfolio  managers  or  return  remaining 
amounts  for  investment  directly  by  the 
portfolio  manager  of  the  Money  Maritet 
Funds. 

13.  Janus  Capital  will  monitor  the 
interest  rates  charged  and  the  other 
terms  and  conditions  of  the  interfund 
Jyi^nii  and  will  make  a  quarterly  report 
to  the  Boards  of  Trustees  concerning  the 
participation  of  the  Funds  in  the  credit 
facility  and  the  terms  and  other 
conditions  of  any  extensions  of  credit 
thereunder. 

14.  The  Trustees  of  each  Fund, 
including  a  majority  of  the  Independent 
Trustees:  (a)  will  review  no  less 
frequently  than  quarterly  the  Fund's 
participation  in  the  credit  facility  during 
the  preceding  quarter  for  compliance 
with  the  conditions  of  any  order 
permitting  such  transactions;  (b)  will 
establish  the  Bank  Loan  Rate  formula 
used  to  determine  the  interest  rate  on 
Interfund  Loans  and  review  no  less 
frequently  than  aimually  the  continuing 
appropriateness  of  such  Bank  Loan  Rate 
formula:  and  (c)  will  review  no  less 
frequently  than  annually  the  continuing 
appropriateness  of  the  Fund's 
participation  in  the  credit  facility. 

15.  In  the  event  an  Interfund  Loan  ia 
not  paid  according  to  its  terms  and  such 
default  is  not  cured  within  two  business 
days  from  its  maturity  or  from  the  time 
the  lending  Fund  makes  a  demand  for 
payment  under  the  provisions  of  the 
Interfund  Lending  Agreement.  Janus 
Capital  will  promptly  refer  such  loan  for 
arbitration  to  an  independent  arbitrator 
selected  by  the  Trustees  of  any  Fund 
involved  in  the  loan  who  will  serve  as 
arbitrator  of  disputes  concerning 
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Interfund  Loans.'  The  arbitrator  will 
resolve  any  pnrfilem  promptly,  and  the 
aibitrator's  decision  will  be  binding  on 
both  Funds.  The  arbitrator  will  sulmiit. 
at  least  annually,  a  written  report  to  the 
Thiatees  setting  forth  a  description  ^ 
the  nature  of  any  dispute  and  the 
acti<Mis  taken  by  the  Funds  to  resolve 
thedinmte. 

16.  Each  Fund  will  mafaftn  and 
preserve  for  a  period  of  not  less  th*n  six 
years  from  the  end  of  the  fiscal  year  in 
which  any  transaction  under  the  credit 
facility  occurred,  the  first  two  yeers  in 
an  easily  accessible  place,  written 
records  of  all  such  transactiofis  setting 
foith  a  description  of  the  tmms  of  the 
transaction.  tnrlnW^ng  the  amount,  the 
maturity,  and  the  rate  of  interest  on  the 
loan,  the  rate  of  interest  available  at  the 
time  on  slunt*tenn  repurchase 
agreements  and  commercial  bank 
bomwings,  and  such  other  infrxmation 
presented  to  the  Fund's  Trustees  in 
connection  with  the  review  required  by 
conditions  13  and  14. 

17.  Janus  Capital  will  prepare  and 
submit  to  the  Trustees  for  review  an 
initial  report  describing  the  opeiatimis 
of  the  credit  facility  and  the  {micedures 
to  be  implemented  to  ensure  that  all 
funds  are  treated  fairiy.  After  the  credit 
facility  commences  operations.  Janus 
Cq>ital  will  report  on  the  operaticms  of 
the  credit  facility  at  the  Trustees' 
quarterhr  meetings. 

In  admtion.  for  two  years  ft^owing 
the  commencement  of  the  credit  facility, 
the  independent  public  accountant  for 
each  Fund  that  is  a  registered 
investment  company  shall  prepare  an 
annual  report  tint  evaluates  Janua 
Capital's  assertion  that  it  has  established 
procedures  leesonaUy  designed  to 
achieve  compliance  with  die  conditions 
of  the  order.  The  npoit  shall  be 
prepared  in  accordance  with  the 
Statements  on  Standards  for  Attestation 
Engagemento  No.  3  and  it  shall  be  filed 
pursuant  to  Item  77Q3  of  Form  N-SAR. 
In  particular,  the  report  shall  address 
procedures  designed  to  achieve  the 
following  objectives:  (a)  that  the 
Interfund  Rate  will  be  higher  »twn  the 
Repo  Rate  but  lower  than  the  Bank  Loan 
Rate;  (b)  compliance  with  the  collateral 
requirements  as  set  forth  in  the 
application;  (c)  compliance  with  the 
percentage  limitations  on  interfund 
borrowing  and  lending:  (d)  allocation  of 
interfund  borrowing  and  lending 
demand  in  an  equitable  manner  and  in 
accordance  with  procedures  established 
by  the  Trustees;  and  (e)  that  the  interest 


*If  the  dispute  involves  Fund*  with  Mparate 
Board*  of  Trustees,  the  Tnistees  of  eech  Fund  will 
•elect  an  independent  ubitnitor  that  is  satisfKtory 
to  each  party. 


rate  on  any  Interfund  Loui  does  not 
exceed  the  interest  rate  on  any  third 
party  borrowings  of  a  borrowing  Fund  at 
the  time  of  the  Interfund  i.ftan 

After  the  final  impott  is  filed,  the 
Fund's  external  auditors,  in  connection 
with  their  Ftmd  audit  examinations, 
will  continue  to  review  the  operation  of 
the  credit  facility  for  compliance  with 
the  conditions  oi  the  application  and 
their  review  will  fann  the  basis,  in  part, 
of  the  auditor's  report  on  internal 
accounting  contrtMs  in  Form  N-SAR. 

18.  No  Fund  will  participate  in  the 
credit  facility  unless  it  has  fiilly 
disclosed  in  ito  SAI  all  material  facte 
about  ito  iotended  partidpatifm. 

For  the  SEC  by  the  Division  of  Invastment 
Management,  undsr  daiafitad  authority. 

tai 


Dtputjr  Secntary. 

[PR  Doc.  97-32029  Filed  12-»-07: 8:45  nl 


SECUWIKS  AND  EXCHANQE 


Notice  is  herriiy  given,  pursuant  to 
the  provisions  of  the  Govonment  in  the 
Sunshine  Act,  Pvh.  L.  04-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  yntk  of  December  8, 1997. 

A  dosed  meeting  will  be  held  on 
Thursday,  December  11, 1997,  at  2:30 
pjoo. 

Commissioners,  fjumfi^i  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  dosed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  juesent 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C  552b(c)  (4).  (8J.  (9XA)  and  (IQ) 
and  17  CFR  20a402(a)  (4),  (8),  (9Mi)  and 
(10),  permit  oonaidemtion  erf  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Unger,  as  duty  o£Bcer, 
voted  to  consider  the  items  listed  for  the 
dosed  meeting  in  a  doeed  session. 

The  subject  matter  of  die  dosed 
meeting  scheduled  for  Thursday. 
December  11. 1997.  at  2:30  p.m..  will  be: 

Institution  and  settlmnmt  of 
injunctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 


any.  matters  have  been  added,  delated 
or  postooned,  pleese  contact 

The  Office  of  the  Secretary  at  (202) 
942-7070. 


Datod:  Dacambar  4. 1997. 
Bleifaral  a  Mif arlaadk 
DaputySaenttuy. 
(FR  Doc  97-321M  Filed  12-4-97;  11«8  am] 
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None*  of  rang  and 


mwwii  AGcounony 


ofAiMndiMnlloOPRA 

OPfU'sBHle 
CMlar  and  OMU's  kidaai 


■  1. 1997. 

Pnnuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),  notice  is  hereby  given 
that  on  Novembw  5, 1997.  the  Options 
Price  Reporting  Authority  ("CM»RA"),» 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  an  ammdment  to  the 
{Man  for  Reporting  of  Conaolidaled 
Options  Last  Sale  Reports  and 
Quotation  Information  ("Plan").  The 
amendment  revises  the  allocation  of 
revenues  between  CH%A's  besic 
accounting  centw  and  the  index  optiim 
accounting  center.  OPRA  has  Atmigt^^^ 
this  {Hoposal  as  concerned  solely  with 
administration  of  tha  Plan,  permitting 
the  propoaal  to  become  effective  upon 
filing  pursuant  to  Rule  llAa3-2(c)(3)(i) 
under  the  Exchange  Act  The 
Commission  is  pi^lishiag  this  notice  to 
solidt  commento  from  interastad 
persons  on  the  amendment 

oTlbe 


The  purpose  of  the  amendment  is  to 
revise  revenue  allocations  imder  the 
Plan  between  OPRA's  basic  accounting 
center  and  the  index  option  accoimting 
center.  Cuirantiy,  the  Plan  fnovides  fior 


'  OPRA  is  a  Natooal  Market  Systam  Ptan 
approvad  by  the  Cnmniisaioii  piuManI  to  Sactioa 
llA  of  tha  Bxcfaanga  Act  and  Rule  llAa5-2 
thafaundar.  Securities  Bv«-t««»^  Ad  Ralaaae  Na 
17638  (Mar.  18. 1981). 

The  Plan  provides  for  the  coUectioii  and 
disaaminatioa  of  last  sale  and  quotalioa  infomiatioa 
oo  optiooa  that  are  traded  on  the  maoibar 
•xcfaangas.  The  five  errhingwi  which  ^reed  to  tha 
OPRA  Plan  are  the  Americaa  Slock  Firrhai^ 
("AMEX");  the  C3ucago  Boaid  OptiOBS  Exchaiae 
COOr*):  the  New  York  Stock  Exchange  ("NYSTl: 
the  Pacific  Exchange  ("PCX"):  and  tha  Philadelphia 
Stock  Exchange  ("PHLX"). 


64612 
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allocation  of  revenues  on  the  basis  of  a 
75%  allocation  to  the  basic  accounting 
center  and  25%  to  the  index  option 
accounting  center.  Because  OPRA  has 
not  yet  unbundled  the  index  option 
service  and  has  no  current  plans  to  do 
to.  there  is  no  specified  portion  of  the 
system  revenues  derived  froni  the  index 
option  service.  When  OPRA  adopted  the 
fixed  allocations  several  years  ago.  the 
allocations  reflected  the  relative  market 
share  at  the  tima.  However,  the  volume 
of  index  options  has  decreeaed  relative 
to  that  of  equity  options,  so  that  the 
current  allocation  formula  no  lea§v 
reflects  the  relative  market  share  of 
index  and  equity  options.  Therefore,  the 
unendment  proposes  to  replace  the 
existing  allocation  formula  with  a 
formula  that  is  expressly  based  on 
current  relative  market  share,  so  that  as 
relative  market  share  changes  from  time 
to  time,  it  will  no  longer  be  necessary 
to  amend  the  OPRA  Plan  in  order  to 
maintain  a  fair  and  appropriate 
•Uocation  of  these  revenues.  The 
propoeed  Plan  amendment  will  change 
the  allocations  from  a  fixed  basis  to  a 
relative  market  share  basis  until  such 
time  as  OPRA  might  impose  separate 
charges  for  access  to  information  and 
facilities  pertaining  to  index  option 
securities. 


accordance  with  the  provisions  of  $ 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  flling  will  also  be  available 
at  the  principal  offices  of  OPRA.  All 
submissions  should  refer  to  File  No. 
SR-OPRA-97-5  and  should  be 
submitted  by  December  29. 1997. 

For  the  Coounission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Maifaret  H.  McFarlaaa, 
Deputy  Secretary. 

IFR  Doc  97-31960  Filed  12-&-e7;  8:4S  ami 
aaxatacooK  mis-oi-ii 


D.SoUdtati<Hiof< 

Pursuant  to  Rule  llAa3-2(cM3).  the 
amendment  Is  effoctive  upon  filing  with 
the  Commission.  The  Commission  may 
summarily  abrogate  the  amendment 
within  60  days  of  iU  filing  and  require 
refiling  and  approval  of  the  amendment 
by  Commission  order  pursuant  to  Rule 
11  Aa3-2(cK2).  if  it  appears  to  the 
Commission  that  such  action  is 
neoeesary  or  appropriate  in  the  public 
interest:  for  the  protection  of  investors 
and  the  maintenance  of  fair  and  orderly 
markets;  to  remove  impediments  to.  and 
perfect  the  mechanisms  of.  a  National 
Market  System;  or  othecwiae  in 
furtherance  of  the  purpceea  of  the 
Exchange  Act. 
Interested  persons  are  invited  to 
■'Submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subeequent 
amendments,  and  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
thoee  withheld  from  the  public  in 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

(n Me.  »*-^W73;  FWeWa  m-OTC- 

97-14J 

Setf-Regulatory  Organizations;  The 
Dopoaltofy  Trust  CoOTfMny;  Nolloa  of 
Rling  of  a  Proposed  Rule  Chang* 
Ralating  to  Ravisions  to  the 
Procadursa  for  Running  Call  Lottartas 
on  Isauas  of  Book  Entry  Only 
Securttias 

November  28. 1997. 

Pursuant  to  Section  19(bXl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
July  2,  1997,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-lDTC-97-14)  as 
described  in  Items  I.  II.  and  ID  below, 
which  items  have  been  prepared 
primarily  by  DTC  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Kegulatory  Oiganization's 
StateeMot  of  the  Tenna  of  Suhatance  of 
the  Propoeed  Rule  CluBge 

The  purpose  of  the  propoeed  rule 
change  is  to  amend  DTC's  procedures 
for  running  call  lotteries  for  book-entry 
only  ("BEO")  issues  of  securities.  Under 
the  revisions.  DTC  will  run  lotteries 
using  its  participants'  positions  as  of  the 
close  of  business  on  the  day  DTC 
announces  the  lottery  instead  of  the  call 
publication  date.' 


n.  Self-Regulatory  Organization'a 
Statameot  of  the  Purpoee  oC  and 
Statutory  Baaie  for,  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
piopoeed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  place  specified 
in  Item  IV  below.  DTC  has  prepNued 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.' 

A.  Self-Regulatory  Organization 't 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  revise  ETTC's  call  lottery 
procedures  for  BEO  securities.* 
Currently,  DTC's  call  lottery  process 
allocates  partially  called  securities  ' 
among  participants  having  positions  in 
the  called  securities  based  on  the 
participants'  positions  on  the  call 
publication  date.*  Under  the  proposed 
rule  change,  DTC  will  run  the  call 
lotteries  using  participants'  positionsM 
of  the  doee  of  business  on  the  day  DTC 
announces  the  call  lottery.  The 
proposed  rule  change  does  not  set  forth 
any  other  amendments  to  DTC's  call 
lottery  procedures. 

DTC  believes  that  changing  its 
procedures  solely  for  BEO  securities 
will  reduce  the  number  of  short 
positions  without  any  adverse  impact  to 


*  17  CFK  2ae.30-3(aX2«). 
M5U.S.C7eiO>Kl) 

*  A  copy  of  irrCt  propoMd  call  lottMy 
procadutM  toattaciMd  u  Exhitnt  A  to  DTC* 
uimio— d  niW  riianga  which  U  available  (or 
kaapection  and  copying  al  the  CommiMion't  Public 
Raiarwice  room  or  through  DTC 


>The  CommiMioo  hat  modifled  the  laxt  of  tba 
•uminarie*  prepared  by  DTC 

♦For  a  diacuMion  of  DTC's  call  lottery  proceaa. 
latar  to  Sacuritiaa  Exchange  Act  Release  No*.  21523 
(Ninamhar  27.  iset).  49  FR  47352  (File  No.  SR- 
DTC-84-09)  (Rling  and  immediate  eCfecUvane**  of 
propoeed  role  change):  30552  (April  2.  1992)  57  FR 
12352  (File  No  SR-DTC-90-02)  (order  temponrily 
approving  a  propoeed  rule  change  by  the  DTC 
relating  to  the  ertablishment  of  a  proceduie  lo  recall 
certain  deliveries  which  have  created  short 
position*  a*  a  result  of  call  loMerie*);  35034 
(November  30.  1994)  59  FR  63396  (File  No*.  SR- 
DTC-94-08  and  SR-DTC-94-09)  (order  paating 
liMiiiiiaij  approval  of  propoeed  mie  changea  lo 
MllBiish  procedure*  to  recall  certain  deliveria* 
which  have  created  *hort  poaitioo*  a*  a  reault  of 
call  lottaria*  and  rejected  depoaiU):  and  36651 
(December  28.  1995)  61  FR  429  (File  No.  SR-DTC 
95-21)  (order  granting  accelerated  permanaat 
approval  of  a  propoied  rule  change  concerning 
(hort  pocition  reclamation  procedure*). 

*The  terms  of  certain  issues  allows  the  isnier  to 
call  part  of  the  outstanding  security  for  redemption 
at  certain  time*  during  the  issue's  life.  This  type  of 
security  la  ratarred  to  as  a  callable  security.  Callable 
aacuritia*  are  either  preferred  stock  or  bonds  which 
the  i**uer  i*  permitted  or  required  to  redeem  before 
Hm  iMsd  MtMiity.  Canarally  when  an  issuer  call* 
a  ascHrity.  tlM  Immt'*  trustee  publishes  notice  that 
Iba  iaaea  ha*  bean  called  or  in  the  case  of  registered 
•■cufitia*.  mail*  notice  to  the  raglitared  holder*. 

•The  call  publication  data  i*  the  data  on  which 
the  iaauer  give*  notice  of  the  redemption. 
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its  participants  because  UFC  believes 
that  the  publication  date  is  less  relevant 
to  BEO  securities  than  other  types  of 
securities.  According  to  DTC,  issuers  of 
BEO  securities  generally  do  not  publish 
partial  call  notices.  Insteed,  the  issuers 
inform  DTC  of  the  call  notice  because 
DTC  is  the  securities'  holder  of  record. 
DTC  will  then  notify  its  participants. 
While  an  issuer  may  inform  DTC  of  a 
publicatfon  date,  DTC  believes  that  this 
is  done  only  for  purposes  of  DTC's 
lottery  and  that  the  date  has  noiaal 
significance.  As  a  result  of  the  expected' 
fewer  short  positions.  DTC  believes  that 
its  participants  will  save  on  depository 
charges  which  are  130  pocent  of  the 
current  mailcet  value  of  short  positions. 
DTC's  pertidpents  also  will  save  on  the 
costs  associated  %vith  recondlii^  short 
positions  and  the  costs  associated  with 
punJiasing  securities  to  cover  short 
potdtiona. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  writh  the 
requirements  of  the  Section  17A(bX3)(F) 
of  the  Act  and  the  rules  and  regulayoos 
thereunder  because  it  pramotes 
efficiencies  in  the  ptorapt  and  accurate 

clearance  and  settlement  of  securities 
tiansactioiM. 

(B)  Self-Regulatory  Otganization  's 
Stateatent  on  Bunien  on  Cmnpetitkm 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competitian  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpoees  of  the  Act 

(C)  Self-Regulatory  Organixatiaa's 
Statement  on  Comatents  on  the 
Ptopoeed  Rule  Change  Received  From 
Membms,  Participants  or  Others 

DTC  has  solicited  participant 
comments  on  the  proposed  rule  change. 
It  has  taken  into  account  participant 
responses  to  earlier  proposed 
alternatives  to  revising  the  call  lottery 
procedures  in  developing  this  rule 
change.  The  RecH^mization  Division 
Inc.  of  the  Securities  Industry  ' 
Association  wrote  DTC  to  express  its 
support  for  revising  the  call  lottery 
procedures  for  BEO  securities.' 


IILDalB 


Action 


ofthe 
and  Tfaniag  for 


Within  thirty-five  days  of  the  date  of 
publication  xA  this  notice  in  the  Federal 


>  or  within  such  longer  period: 
(i)  as  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  poiod  to  be  appropriate 
and  publishes  its  reasons  for  so  finding; 
or  (ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(A)  By  order  api»ove  such  proposed 
rule  change;  <» 

(B)  Insatute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  he  disapproved. 

IV.  Soiidtattei  Tfrifiannts 

Interested  perscHis  an  invited  to 
submit  written  data,  views,  and 
arguments  cooceming  the  forgoing. 
Persons  making  written  sutmussions 
should  file  six  copies  thoeof  with  the 
Secretary,  Securities  and  Exchar^ 
Commission,  450  Fifth  Street.  N.W.. 
Washingtim.  D.C  20S49.  O^ies  of  the 
suhmission.  all  subsequent 
amendments,  all  wrritten  «r«tam^i% 
widi  respect  to  the  proposed  rule 
change  that  an  filed  with  the 
Commission,  and  all  %mttni 
communications  relating  to  the 
IHopoeed  rule  change  between  the 
Commission  and  any  parson,  other  than 
thoee  that  may  he  withheld  from  the 
public  in  aococdanoe  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  aiul  cxxpyis^  in 
the  Conunissioa's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Waahington,  D.C  20549.  Copies  of  such 
filing  will  also  be  available  far 
inspectioDand  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  file  number  SR-4)TC-97-14 
and  should  be  sobmitlad  by  Decendier 
29. 1997. 

For  the  Comiaission  by  &  Dhrision  of 
Mackat  Regulation,  pursuant  to  ~ 
audmrity.* 

MasynlH. 

Deputy  Seaetaiy. 

fPR  Doc.  97-31962  Piled  XJr^-W;  8:45  am] 
asts-SMS 


("Act").»  and  Rule  19b-4  thneunder.^ 
notice  is  her^y  given  that  on  November 
26, 1997,  the  New  YoA.  Stock  Exchange 
Inc.  ("NYSE"  or  "Exchange")  filed  with' 
the  Securities  and  Ryrhango 
Commission  ("SBC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  n  and  m  below,  which  Iteou 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-legnlalofy 
leftkeT 


The  proposed  rule  change  jnrtwMJs  the 
effactiveness  of  the  pilot  program 
releting  to  the  Exchange's  Allocation 
Policy  and  Procedures  until  January  16. 
1996.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  ofthe 
Secretary,  the  NYSE,  and  at  the 
Commission. 
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'  Latter  from  Bnd  P.  Laaowits.  PnaMaol. 
■tMfguiiMtioa  Oivtoton.  Inc..  Swairitia*  ladiHtry 
AaMKirtioa  to  Dooald  F.  DobabtM.  Exacutiva  \^c* 
PfaaWanl.  DrrC  (AprU  4. 1997).  A  copy  of  the  letter 

U attachwl aa BdufaU C to  DTC*  propoeed  rule 
change,  which  U  available  Cor  inapecUon  and 

copying  at  the  Coamiaaioa'*  Public  RafcNoca  loooi 
orthnNtg^OTC 


ofFHingandl       

of  Prapoaad  Rula  Changa  by  tha  Naw 
Yoffc  Slock  Eaehanga,  Inc.  Raiting  to 
Exianaion  of  tha  PNol  for  AHocatton 
PoHey  and  Procaduraa 

November  28, 1997. 

Pursuant  to  Section  19(bHl)  ofthe 
Securities  Exchange  Act  of  1934 


In  its  filing  with  the  Commission,  the 
self-TBgulatory  (uganization  inclndwi 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  disctissed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  baa 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  S^-Regulatory  Orgaaization's 
Statement  of  the  Purpoee  of,  and 
StatuUuy  Basis  fca-.  the  Pn^poeed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  effisctiveness  of 
a  pilot  program  relating  to  the 
Exchange's  Allocation  Policy  and 
Procedures.  The  Exchange's  Allocation 
Policy  aitd  Procedures  are  intended:  (1) 
To  ensure  that  securities  are  allocated  in 
an  ei]uitBhle  and  feir  mnnn<»r  and  that 
ail  specialist  imits  have  a  feir 
oppmtunity  for  allocations  based  on 
established  criteria  and  procedures:  (2) 
to  provide  an  incentive  for  ongoing 
enhancement  of  performance  by 
specialist  unite;  (3)  to  provide  the  best 
possible  match  between  specialist  unit 
and  security;  and  (4)  to  contribute  to  the 
strength  ofthe  specialist  system. 


•17Cani20a3O-3(aNl2). 


'lSU.S.C78*(b)(t). 

*i7cnt24aiab-4. 
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The  Exchange  recently  implemented, 
on  a  pilot  basis,  a  revised  Allocation 
Policy  and  Procedures  to  amend  the 
procedures  by  which  the  Exchange 
selects  a  specialist  for  newly  listing 
companies.'  The  Exchange's  pilot 
program  provides  listing  companies 
with  two  options,  either  (1)  to  have 
their  specialist  unit  selected  by  the 
Allocation  Committee  according  to 
existing  allocation  criteria,  with 
company  input  permitted  in  the  form  of 
•  "generic  letter"  which  may  describe 
desired  general  characteristics  of  a 
■pecialist  unit,  but  may  not  mention 
particidar  units  or  describe 
characteristics  that  would  be  applicable 
to  a  readily  identifiable  specialist  unit; 
or  (2)  to  make  the  final  selection  of  a 
specialist  unit  from  among  three  to  five 
units  selected  by  the  Allocation 
Committee,  with  a  generic  letter  from 
the  company  describing  desired 
specialist  unit  characteristics  permitted, 
as  in  (1)  above.  In  the  case  of  both 
options,  if  a  generic  letter  is  submitted, 
the  letter  would  be  distributed  to  all 
specialist  units  along  with  allocation 
data  sheets  ("green  sheets"). 

On  October  6,  1997,  the  Commission 
approved  an  extension  of  the  pilot 
program  until  November  28, 1997  to 
continue  to  study  its  efbcts.^  On 
October  20, 1997,  the  NYSE  requested 
that  the  Commission  grant  permanent 
approval  of  the  Allocation  Policy  and 
Ptocedures,  as  amended.'  The  proposed 
amendments  relate  to  sections  of  the 
policy  dealing  with  listing  company 
input,  spin-offis  and  related  companies. 
Subsequently,  Commission  staff 
determined  that  the  Commission 
required  more  time  to  consider  the 
Exchange's  request  to  make  permanent 
the  amendments  to  the  Allocation 
Policy  and  I'rocedures.  Therefore,  at  the 
request  of  ConunifSsion  staff,  the 
Exchange  proposes  to  extend  the 
Allocation  Policy  and  Procedures  pilot 
program  until  January  16, 1998. 

2.  Statutory  Basis 

The  NYSE  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act*  that  an  Exchange  have  rules  that 
an  dwifliiiiil  to  promote  jiut  and 


>  Sw  SacuriUa*  EKchange  Act  RaiMM  Na  3«372 
(KUlch  7, 1907),  02  FK  13421  (M«ch  2t.  1M7) 
(notic*  of  Hling  and  imiiMdiMa  iWfcctlrww  of  PU* 
No.  SR-NYSE-07-O4). 

«Sm SwniritiM  E»ch«ng»  Act  Rilim  No.  3«20e. 
63  PR  53679  (Octobar  IS.  1997)  (ordar  approving 
nia  No.  SR-NYSB-97-27). 

•  Saa  Sacuritiaa  Bxrhf^  Act  Ralmi  No.  3928S 
(Odobar  SO.  1997).  62  FR  60297  (Novaabar  7.  1997) 
(wMki^  Pita  No.  SR-NYS&-97-M). 

•lSU.S.C7Sl(b)(5). 


equitable  principles  of  trade,  to  remove 
impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and.  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  believes 
that  extending  the  effectiveness  of  the 
Allocation  Policy  and  Procedures  until 
January  16, 1998  is  consistent  with 
these  objectives  in  that  they  enable  the 
Exchange  to  further  enhance  the  process 
by  which  stocks  are  allocated  between 
specialist  units  to  ensure  fairness  and 
equal  opportimlty  in  the  prticess. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impoee 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organixation't 
Statement  on  CommentM  on  the 
Proposed  Rule  Change  Received  From 
Membera,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  wrritten  comments  on  the 
proposed  rule  change. 

HL  Date  ofEOKtiveMaa  of  tiM 
Propoaed  Rule  Change  and  Tlodng  for 
Commiaaimi  Action 

The  Commission  finds  that  the 
proposed  rule  change  has  become 
effective  pursuant  to  Section  19(bK3MA) 
of  the  Act  ^  and  Rule  19b-4(e)(6) " 
thereunder  because  it  does  not 
significaiUly  affoct  the  protection  of 
investors  or  the  ptiblic  interest  and  does 
not  impose  any  significant  burden  on 
competition.  The  Exchange  requests  that 
the  Commission  waive  the  provision  in 
Rule  19b-4(e)(6)(iii)«  requiring  written 
notice  of  the  NYSE's  intent  to  file  the 
|Mopoaed  rule  change  at  least  five  days 
prior  to  the  filing  date.  The  Commission 
grants  the  Exchuige's  request  to  waive 
the  profiling  requirement  because  the 
proposed  merely  continues  an  existing 
pilot  program  for  a  limited  duration. 

A  proposed  rule  change  filed  under 
Rule  19b-4(e)  does  not  become 
operative  prior  to  thirty  days  after  the 
date  of  filing  or  such  shorter  time  as  the 
Commission  may  designate  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  interest  At 
any  time  within  60  days  of  the  filing  of 
the  proposed  rule  change,  the 
Commission  may  siunmaiily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 


MSU.S.C7aa(b)(3KA). 

•  17  CFR  240.iab-t(aKe). 

•  17  CFR  240.19b-«(a)(aXiU). 


necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Commission  finds  good  cause  for 
the  proposed  rule  change  to  become 
operative  prior  to  the  thirtieth  day  after 
the  date  of  the  filing,  November  26, 
1997.  The  Commission  notes  that 
accelerating  the  operative  date  of  the 
proposed  rule  dumge  will  enable  the 
Exchange  to  continue  its  Allocation 
Policy  and  Procedures  pilot  program  on 
an  uninterrupted  basis.  The 
Commission  further  notes  that  it  has 
previously  soUcitad  comments  on  the 
pilot  program  and  no  comments  were 
received.  Further,  the  extension  of  the 
existing  pilot  is  of  limited  duration, 
only  until  January  16, 1998.  For  the 
foregoing  reasons,  the  proposed  rule 
change  will  become  operative  on 
November  28, 1997. 

IV.  SoHritatfawi  ofCoaimenls 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  nwUng  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  D.Q  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vvritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pidilic  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW, 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
iiupection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-97- 
32  and  should  be  submitted  by 
December  29, 1997. 

Fcff  the  Commission,  by  the  Division  of 
Market  Regulation,  puisuant  to  delegated 
autliority."' 

Maisarat  H.  McFarUnd. 
Depu  ty  Secretary. 

(FR  Doc  97-32027  Filed  12-S-07:  a:45  am] 
MJJNQ  OOOf  SSIO-OI-M 


>•  17  CFR  200.30-3(aXl2). 
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[Reiasse  No.  34-39370:  nie  No.  8R-MYSE- 
•7-17] 

SsN-Rsgutatory  Organizations:  Naw 
York  Stock  Exchange,  Inc.;  Ordar 
Granting  Approval  to  Proposad  Rula 
Ctwnga  to  Amend  the  Exchanga'a 
Wlralaaa  Data  Communications 
Initialivas 

December  1, 1997. 
L  Introduction 

On  May  28, 1997,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  *  and  Rule  19b-^  thereunder,'  a 
proposed  rule  change  to  modify  certain 
aspects  of  its  program  for  the  use  of 
wireless  data  communications 
technology  that  fallows  a  member  in  a 
trading  crowd  or  elsewhere  on  the 
trading  floor  to  communicate  with  other 
locations  on  the  floor  by  means  of  a 
hand-held  wireless  device. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  published  for  comment  in 
Securities  Exchange  Act  Releese  No. 
38786  (June  30, 1997),  62  FR  36597  (July 
8, 1997).  No  comments  were  received  on 
the  proposal.  This  order  approves  the 
proposed  rule  change. 

n.  Descf  iptiiin 

In  1995,  the  Committee  approved  a 
proposed  rule  change  of  the  Exchange  ^ 
that  allowed  the  Exchange  to  introduce 
wireless  data  communications 
technology  onto  the  Exchange  trading 
floor.  The  Exchange  believes  that  such 
technology  expedites,  and  makes  more 
efficient,  the  process  by  which  members 
receive  and  execute  orders.  The 
technology  involves  the  floor-based  use 
of  wireless  hand-held  data 
communications  devices.  To  efiiact  that 
initiative,  the  Exchange  undertook  to 
develop  and  install  a  wireless  data 
communications  infrastructure  on  its 
floor.  It  determined  to  allow  private 
vendors,  as  well  as  the  Exchange  itself, 
to  offer  hand-held  device  services  to 
Exchange  members. 

As  described  at  length  in  the  1995 
Filing,  the  Exchange's  plan  has  been  to 
introduce  the  new  technology  in  four 
phases: 


>15U.S.C7aa(b)(l). 

»17CFR240.19b-t. 

>SacuhUes  Exchanga  Act  Ralaasa  No.  3S931 
Uuna  30. 1995).  60  FR  3S767  (July  11. 1995)  ("1995 
Filing"). 


(1)  In  Phase  I,  the  Exchange 
supervised  and  monitored  three  "proof- 
of-concept"  pilot  programs  on  the  floor 
of  the  Exchange. 

(2)  In  Phase  II,  the  Exchange 
monitored  and  supervised  additional, 
more  structured,  pilot  testing  of 
independent  wireless  data 
communications  services,  including  that 
offored  by  the  Exchange. 

(3)  hi  Phase  m.  the  Exchange  will 
conduct  on  the  floor  a  preproduction 
pilot  test  of  its  wireless  data 
communications  system  infrastructure, 
will  supervise  the  installation  and 
testing  of  the  infrastructure  and  will 
move  its  own  wireless  data 
communications  system  to  the 
infrastructure.  In  addition,  the  Exchange 
will  continue  to  allow  pilot  testing  of 
private  vendors'  wireless  data 
communications  services. 

(4)  In  Phase  IV,  the  Exchange  will 
direct  the  production  roll-out  of  the 
wireless  data  communications 
infrastructure  and  the  migration  of 
vendors  to  the  infrastructure. 

The  Exchange  had  completed  Phase  I 
prior  to  the  time  of  its  submission  of  the 
1995  Filing.  Since  then,  the  Exchange 
has  completed  Phase  II  and  recently 
entered  into  Phase  in. 

Specifically,  the  purposes  of  die 
proposed  rule  change  are:  (1)  To  modify 
the  types  of  wireless  data 
communications  that  the  Exchange  will 
permit  over  the  infrastructure;  (2)  to 
clarify  that  a  vendor  cannot  provide 
wireless  data  communications  services 
to  Exchange  members  unless  it  is  a 
member  organization  of  the  Exchange: 
and  (3)  to  introduce  the  forms  of 
agreement  and  provisions  pursuant  to 
which  the  Exchange  will  allow  vendors 
and  member  organizations  to  provide 
wireless  data  communications  services 
to  members  on  the  trading  floor  of  the 
Exchange  in  the  production  roll-out 
environment 

First,  the  Exdiange  proposes  to 
modify  the  types  of  wireless 
communications  permitted  over  the 
infrastructure.  The  1995  Filing  specified 
as  folloMrs: 

A  vendor's  Phase  0  pilot  program  must 
restrict  wireless  data  communications  to 
communications  between  a  hand-held  device 
used  by  a  memlier  on  tlie  floor  and  a  terminal 
in  a  floor  booth  location.  The  Exchange  will 
prohibit  all  floor-based  wireless  data 
communications  between  any  otlier  points. 

The  Exchange  limited 
communications  during  the  Phase  II 
pilot  programs  to  communications 
between  a  booth  terminal  and  a  floor- 
based  hand-held  device  and  will 
continue  that  limitation  during  Phase  in 
pilot  programs.  However,  the  Exchange 
proposes  the  ultimate  addition  of 


communications  between  two  hand- 
held devices  on  the  floor. 

As  during  the  pilot  programs,  the 
Exchange  will  continue  to  prohibit 
wireless  data  communications  either 
from  a  booth  terminal  or  from  a  location 
on  the  trading  floor  to  a  location  o£f  o{ 
the  floor.  However,  the  same  as  under 
the  pilot  programs,  a  member 
subscribing  to  a  wireless  data 
communications  service,  whether  from 
the  Exchange  or  from  a  private  vendor, 
may  efiiect  communications  between  a 
floor  booth  terminal  and  a  member's  oCf- 
floor  system  in  the  same  "wired" 
manner  as  it  can  today,  subiect  to 
applicable  rules  and  policies.  In 
addition,  the  subscribing  member's 
■  booth  terminal  may  interface  with  the 
Exchange's  Common  Message  Switch 
("CMS")  in  order  to  allow  the  member 
.  to  enter  orders  into  the  Exchange's 
SupwDOT  System  complex.  That 
interface  would  not  differ  from  today's 
booth/CMS  interfaces  and  would  be 
subject  to  existing  CSM  interface 
standards. 

Next,  the  Exchange  proposes  to  only 
provide  access  to  its  wireless 
communications  infrastructure  to 
vendors  that  are  member  organizations. 
The  Exchange  anticipates  t^t  some 
member  organizations  that  are 
interested  in  vending  those  services  will 
enter  into  contracts  with  non-member 
organizations  (.e.g.,  traditional  wireless 
data  device  vendors  that  desire  to 
function  as  agents  or  contractors  of  the 
member  organization)  and  that  those 
contracts  will  delegate  many  of  the 
service  functions  to  those  other  entities. 
The  Exchange  is  willing  to  permit  that 
use  of  agents  and  contractors,  so  long  as 
the  member  organization  remains 
responsible  for  the  performance  of  those 
functions  and  guarantees  the 
performance  of  the  agents  and 
contractors. 

Additionally,  the  Exchange  included 
as  part  of  the  1995  Filing,  a  form  of 
agreement  (the  "Pilot  Program  Vendor 
Form")  pursuant  to  which  the  Exchange 
would  allow  vendors  of  wireless  data 
communications  services  to  provide 
those  services  to  Exchange  members  for 
the  purposes  of  the  Phase  I  and  Phase 
n  pilot  testing.  Now  that  the  pilot 
testing  period  is  completed,  the 
Exchange  has  derived  from  the  Pilot 
Program  Vendor  Form  two  different 
forms  of  agreement  that  are  designed  for 
use  by  member  organizations  that  wish 
to  provide  wireless  data 
communications  services  to  members  in 
the  Exchange's  production  roll-out   - 
wireless  data  communications 
environment.  One  of  those  forms  (the 
"Associated  Member  Form")  allows  a 
member  organization  to  provide  such 
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■•rvices  to  members  that  are  officeis, 
partners  and  employees  of  the  member 
organization.  The  other  form  (the 
"Revised  Vendor  Form")  allows  a 
member  organiration  to  provide  sucJi 
•ervices  to  other  members. 

The  primary  differences  of  substance 
between  the  Pilot  Program  Vendor  Form 
and  the  Revised  Vendor  Form  are  as 
CdIIows.  The  Revised  Vendor  Form 
eliminates:  (1)  Refisrences  to  the  creation 
and  installation  of  the  infrastructure:  (2) 
permission  to  use  radio  bands  other 
than  that  which  the  Exchange  provides 
through  its  infrastructure:  (3)  a 
requireoient  that  members  migrate  to 
the  infraetructure  once  it  becomes 
available:  and  (4)  a  limited  Exchange 
obligation  to  support  the 
omnmunications  equipment  of  private 
vendors. 

Also,  the  Revised  Vendor  Form 
clarifies  that  only  member  mganizadons 
may  vend  wireless  data 
communications  services  on  the 
Exchange's  floor,  but  allows  the  member 
organixation  to  delegate  functions  to 
agents  and  contractors,  so  long  as  the 
member  orguiization  guarantees  the 
periormance  of  the  agents  and 
ooatractors.  The  Revised  Vendor  Form 
will  allow  communications  between 
members  using  hand-held  devices  at 
two  diflarent  locations  on  the  trading 
floor,  as  well  as  between  a  member 
using  a  hand-held  device  on  the  Qoor 
and  a  member  at  a  booth  terminal,  as  the 
Kxrhange  permitted  in  the  pilot 
programs. 

In  addition,  the  Revised  Vendor  Form 
«rill  not  contain  the  restriction  on 
participating  vendors  that  they  refrain 
from  discriminating  among  the  members 
to  whom  they  are  %villing  to  provide 
their  vendor  services.*  um  Exchange 
believes  that  the  completion  of  the 
infrastructure  means  that  the  technology 
necessary  to  allow  every  member  to 
enjoy  wireless  data  communications 
services  wrill  be  available,  whether  from 
a  vending  member  organization  or  from 
the  Exchange.  In  Phase  IV,  the 
production  roll-out  phase,  the  Exchange 
will  therefore  allow  vending  member 
organizations  to  enter  into  such  wireless 
data  communications  arrangements 
with  members  as  they  may  see  fit.  For 
Instanre.  a  member  organization  may 
vend  a  wireless  data  communication 
service  to  Exchange  members,  but  may 
offer  prefisrential  terms  and  conditions 
to  members  with  which  it  is  affiliated. 
As  a  result,  the  Revised  Vendor  Form 
will  eliminate:  (1)  the  several  provisions 
found  in  the  Pilot  Program  Vendor  Form 


that  require  the  vendor  to  provide 
wireless  data  communications  services 
only  on  unbiased,  non-discriminatory 
grounds;  and  (2)  the  provision  that 
limits  the  scope  of  any  pilot  program  to 
25  members. 

The  Revised  Vendor  Form  elso  will 
eliminate  the  provision  that  prohibits  a 
vendor  from  representing  that  it  is  the 
sole  vendor  of  wireless  data 
communications  services  on  the 
Exchange  floor.  Finally,  the  Exchange 
propoees  to  add  to  the  Revised  Vendor 
Form  a  provision  that  prohibits  a 
vending  member  organization  from 
introducing  its  service,  or  frran 
modifying  its  equipment  or 
transmission  methodology,  until  die 
ExrhangB  has  seen  the  service  or  the 
modification  operate  satisfisctorily.  In 
addition,  the  Revised  Vendm  Form 
grants  the  g«fK*»iy»  the  right  to  test  a 
service  and  related  equipment* 

The  vendor  agreement  form  requires 
the  vendor  to  prepare  a  deecription  of 
its  service  for  attachment  to  this  farm. 
Attaclunmt  A  to  the  form  ("the  Revised 
Vendor  Service  Description")  seU  forth 
the  information  that  this  Kxrhange 
requires  the  vendor  to  include  in  the 
service  deecription.  The  Kxrhange  . 
propoees  to  eliminate.  6«>m  that 
required  information,  information  that 
completion  of  the  infrastructure  makes 
irrelevant  In  addition,  the  Kxrhange 
propoees  to  add  to  those  required  items 
of  information  the  vendor's  method  and 
location  for  storing  devices  when  not  in 
use.  Furthermore,  the  Exchange 
propoeea  to  clarify  that  among  the  rules 
and  regulations  with  which  the  vendor 
is  required  to  crampfy  are  all  health  and 
safety  standards  * 

As  an  important  element  of  the  Pilot 
Program  Vendor  Form,  the  Exchange 
required  a  vMidor  of  a  Phase  I  or  U  pilot 
program  to  provide  its  service  to  a 
member  only  pursuant  to  a  written 
contract  with  the  member.  The 
Exchange  required  that  contract  to 
govern  six  elements  of  the  vendor- 
member  relationship  ^  and  to  include 
e«lBin  provisions  designed  to  protect 
the  interests  of  the  Exchange  and  its 
members.  The  Exchange  set  forth  those 


•  PliMliy.  tlM  pio[iu««d  rata  i 
tba  NYSE  ■•  not  UabU  lo  Iha  vMdor.  My 
Authoriaad  Sarvica  Radptaat.  or  aay  olbar  pvaoa. 
for  loal  profiU;  and  thai  tha  ^andof  canaol  lapiaawil 
thai  tha  KfYSE  provkiaa  tba  Mfvica.  noapl  far  Iha 
infraabuctura  and  carlaiB  othar  aquipaMNi  ia 
•uppoct  of  tha  wiralaaa  data  i 


*Jhm 


Botaa  thai  tha  anli- 
isrtrictioaa  will  itill  apply 
UI. 


•Tte  aKvica  daacriptioa  aa  to  laiJad  (tha 
"Raviaad  Vaodor  Sarvica  DaaaipKoa")  U  aal  faith 
in  AOoehmant  A  to  ExhMt  A  oftha  ruia  ftlii^ 

'  RaapooMbility  far  loaaaa;  Iraininf:  lystam 
■atntaninra  aiul  Mippoft;  tachoological  limitalioaa; 
Ika  availahility  of  aqaipmant  and  apafa  parts:  and 


requirements  in  an  Mtachment  B  to  the 
Pilot  Program  Vendor  Form.  For  the 
purpoee  of  the  Revised  Vendor  Form, 
the  Exchange  is  proposing  to  amend 
those  contract  requirements  in  the 
""""*»■  set  forth  in  Attachment  B  to 
ExhitutA  (the  "Revised  Vendor^Member 
Agreement  Terms").  The  amendments: 
reflect  the  Csct  that  the  Exchange  will 
now  permit  communications  between 
members  using  hand-held  devices  at 
two  different  locations  on  the  floor; 
remove  the  requirement  that  the  vendor- 
member  agreement  must  govern  the  six 
preecribed  elements  of  the  relationship; 
remove  the  Exchange-imposed 
termination  requirements  fcv 
terminations  by  the  vendor  or  the 
subscribing  member;  and  add  that  NYSE 
rules  apply. 

For  UM  production  roll-out  phase,  the 
Exchange  has  prepared  the  Aaeodatad 
Member  Form  for  use  by  a  member 
organization  that  wishes  to  provide 
winlass  data  communications  services 
on  the  Exchange's  trading  floor  solely  to 
officers,  partners  and  employees  of  the 
>  organization  that  are  Kxrhange 


Hie  Associated  Member  Form 
contains  prowiskas  that  are  almoet 
Identical  in  sobelaace  to  thoae  found  in 
the  Revised  Vendor  Form,  except  that 
the  Asaoriated  Member  Form  requires 
tba  nembv  onenizatioo  to  take 
responsibility  mr  the  ectioiu  of  its 
uiembets  and  to  assure  that  its  members 
will  comply  with  all  provisions  of  die 
Form  as  w^  as  with  relevant  lawrs, 
rules  and  regulations.  For  that  reeeon, 
the  Exchange  does  not  propose  to 
require  the  member  organization  to 
enter  into  an  agreement  with  a 
subscriber  to  its  wireless  data 
communications  service  if  the 
subscriber  is  an  Exchange  member  that 
is  an  officer,  partner  or  employee  of  the 
member  organization.  As  a  result,  the 
Kxrhange  does  not  propose  to  impose 
on  the  member  organization  a  set  of 
terms  and  conditions — lot  application 
betvreen  the  member  organization  and 
its  manbers — that  parallel  thoee  set 
forth  in  the  Revised  Vendor^Member 
Agreement  Terms.  However,  the 
propoeed  nde  change  does  add  to  tha 
Associated  Member  Form  a  paragraph 
similar  to  one  found  in  the  Revised 
Vendor-Member  Agreement  Terms 
stating  that  if  the  Exchange  determines 
that  any  Associated  Member  has  Csiled 
to  comply  with  the  rules,  policies  and 


•  A  copy  of  tha  Aaaodalad  Mambar  Form  b 
atlachad  to  tha  fili^  aa  Kxhibit  B  Attachad  aa 
AHochamnl  A  to  thai  farai  k*  a  tarvica  daacriptioa 
(tha  "Aaaodalad  Mambar  Sarvica  Daactipliaa"), 
BBodillad  boa  tha  Rariaad  Vaodor  Sarvica 
Daacriptioa  a*  oacaaaary  to  raflad  tha  aaaociatad 
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procedures  of  the  NYSE,  the 
Commission,  or  the  Federal 
Communications  Commission  ("FCC"), 
then  the  vendor  (ciistomer)  has  to  stop 
providing  the  Service  to  that  Associated 
Member  immediately,  upon  notice  to 
the  customer  or  after  a  reasonable 
amount  of  time  after  notice. 

As  in  respect  of  Phase  II,  the 
Exchange  reserves  the  right  to  limit  the 
number  of  vendors  that  may  provide 
wireless  data  communications  systems 
on  the  floor  during  Phase  IV,  based  on 
the  ability  of  the  Exchange  to  maintnin 
its  regulatory  oversight  responsibilities 
in  a  satisfactory  manner.  In  addition,  as 
the  Exchange  gains  experience  with  the 
use  of  wireless  data  conununications 
technology  on  its  floor,  it  may 
determine  that  additional  restrictions, 
such  as  in  respect  of  permissible 
transmissions  or  hardware,  are 
warranted. 

The  Exchange  does  not  currently  plan 
to  charge  vendors  or  Exchange  membos 
or  member  organizations  for  the 
privilege  of  providing  wireless  data 
communications  services  during  Phase 
IV,  although  it  reserves  its  right  to  do  so. 
If  the  Exchange  does  determine  to 
impose  Phase  IV  charges  or  any  other 
charges,  it  would  first  seek  Commission 
approval  of  any  such  diarge. 

in.  Dtacaaeion 

The  Commission  finds  that  the 
proposed  nde  change  is  consisteiU  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  S^rtion  6(b)." 
Specifically,  the  Conunission  believes 
the  proposal  is  consistent  with  the 
Section  6(bH5)io  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanisms  of  a  free 
and  open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public,  by  continuing 
to  expedite  and  improve  the  efficiency 
of  the  process  by  which  members 
receive  and  execute  orders  on  the  floor 
of  the  Exchange.!' 

The  Commission  believes  that 
allowing  conununications  between  two 
hand-held  devices  located  at  two 


•15U.S.C78«(b). 

»»15U.S.C.7eKbK5). 

"  Is  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formatioa.  IS 
VS.C.  TSctq. 


different  positions  on  the  floor  is 
consistent  with  the  Act  and  the  original 
pilot  approval  because  it  will  expedite 
and  allow  for  more  efficient  processing 
of  orders  and  dissemination  of 
information  among  members  on  the 
floor,  by  eliminating  the  corfent 
necessary  step  of  communicating  with 
the  booth  terminal.  A  member  may  rely 
on  the  information  it  receives  from 
another  member  on  the  floor  through  a 
hand-held  wireless  device  to  make 
trading  decisions,  without  having  to 
first  commtmicate  with  the  booth.  The 
Commission  notes  the  pilot  testing  has 
demonstrated  that  the  Exchange's 
wireless  data  conununications 
infrastructure  has  the  capacity  to 
accommodate  those  communications. 
The  Conunission  also  notes  that  the 
restriction  will  still  apply  that  any  order 
or  information  coming  frxmi  off  the  floor 
must  go  to  a  booth  teraiinal  before  it  can 
be  transmitted  to  someone  on  the  floor 
of  the  Exchange. 

The  Conunission  also  believes  that  it 
is  consistent  with  the  Act  to  allow  the 
Exchange  to  provide  access  to  its 
wireless  data  communications 
infrastructure  only  to  vendors  that  are 
member  organizations  beceose  only 
member  organizations  are  subject  to  the 
Exchange's  Ck)nstitution.  rules,  and 
oversight  The  Exchange  notes  that  the 
only  vendors  that  participated  in 
wireless  data  communications  service 
pilot  tests  diuing  Phases  I  and  II  were 
a  member  organization  of  the  Exchange 
and  a  party  affiliated  with  a  member 
organization  of  the  Exchange.  It  is 
unlikely  that  this  restriction  will 
dampen  the  availability  of  available 
vendors,  given  that  member 
organizations  will  be  allowed  to 
contract  out  the  provided  vendor 
services. 

The  Commission  believes  that  the 
proposed  changes  to  the  Pilot  Program 
Vendor  form,  resulting  in  two  separate 
forms,  the  Revised  Vendor  Form  and  the 
Associated  Member  Form,  are  consistent 
with  the  Act  The  Commission  believps 
that  the  proposed  changes  that  eliminate 
references  to  the  creation  and 
installation  of  the  infrastructiue, 
permission  to  use  radio  bands  other 
than  that  which  the  Exchange  provides 
through  its  infrastructure,  the 
requirement  that  membera  migrate  to 
the  infrastructure  once  it  becomes 
available,  and  a  limited  Exchange 
obligation  to  support  the 
communications  equipment  of  private 
vendors,  are  reasoniable  because  the 
Exchange  will  use  the  Revised  Vendor 
Form  in  an  environment  in  which  the 
Exchange  will  already  have  completed 
the  development  and  installation  of  its 


wireless  data  mmmimir^fions 
infrastructiue. 

In  addition,  because  the  Exchange 
limited  the  scope  of  the  Phase  I  and  0 
pilot  programs  and  will  similarly  limit 
Phase  in  pilot  programs,  the  Exchange 
insisted  that  each  participating  vendor 
refrain  fit>m  discriminating  among  the 
members  to  whom  it  was  willing  to 
provide  its  pilot  service  through  the  end 
of  Phase  ID.  However,  the  completion  of 
the  infrastructiue  means  that  the 
technology  necessary  to  allow  every 
member  to  enjoy  wireless  data 
communications  services  will  be 
available,  whether  from  a  vending 
member  organization  or  from  the 
Exchange,  llierefore.  in  Phase  IV.  the 
production  roll-out  phase,  the  proposed 
rule  change  will  allow  vending  member 
organizations  to  enter  into  such  wireless 
data  communications  arrangements 
with  members  as  they  may  see  fit  The 
Commission  believes  that  this  portion  of 
the  proposed  nde  change  will  not  result 
in  unfair  discrimination  between 
customers,  issuers,  brokers,  and  dealers, 
in  part  because  the  NYSE's  own  system 
will  be  available  to  everyone,'^  which 
meens  that  a  member  will  always  be 
able  to  have  access  to  wireless  data 
commimication  services.  The 
Commission  notes  that  eliminating  the 
non-discriminatory  requirements  allows 
both  vendors  and  potential  customer/ 
memben  to  negotiate  more  freely 
regarding  various  aspects  of  the  service. 

The  Commission  believes  that  the 
proposed  rule  change  that  eliminates 
from  the  Revised  Vendor  Form  the 
provision  that  prohibits  a  vendor  from 
representing  that  it  is  the  sole  vendor  of 
wireless  data  communications  services 
on  the  Exchange  floor  is  reasonable 
under  the  Act  because  the  Exchange 
faeb  certain  that  all  members  will  be 
aware  that  the  Exchange  and  certain 
member  organizations  will  provide 
service  alternatives. '^ 

Finally,  the  Commission  believes  that 
the  addition  to  the  Revised  Vendor 
Form  of  a  provision  that  prohibits  a 
vending  member  organization  from 
introducing  its  service,  or  from 
modifying  its  equipment  or 
transmission  methodology,  until  the 
Exchange  has  seen  the  service  or  the 
modification  operate  satisfectorily,  and 
allows  the  Exchange  to  tnst  the  service 


"  Phone  caH  between  Santo  Famularo.  NYSE  and 
Heather  Seidel.  Attorney,  Market  Regulation. 
Commission,  on  October  3.  1997. 

**  The  Exchange  has  represented  that  it  will 
circulate  a  bulletin  to  its  memben  informing  them 
that  there  will  be  service  alternatives  through 
Exchange  members  and  the  Exchange  itself. 
Telephone  conversation  between  Santo  Famularo, 
NYSE,  and  Heather  Seidel,  Attorney,  Market 
Regulation.  Commissioa,  on  November  25, 1997. 
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or  raUtad  equipment.  U  consistent  with 
the  Act  The  Commission  believes  that 
this  change  gives  the  Exchange 
su£Bcient  authority  to  oversee  its 
infrastiuctuie  by  strengthening  the 
Ffirrhanin't  cootnctual  safeguards  at  a 
time  *4  when  the  Exchange  will  allow 
vendors  to  have  access  to  the 
Exchange's  infrastructure,  unlike  Phases 
I  and  Q.  and  when  the  Exchange  may 
not  have  the  same  degree  of 
communication  with  vending  member 
organizations  as  it  has  had  during  the 
•aiiierphaaaa.** 

The  ConunissioD  beUeves  that  the 
Revised  Vendor-Member  Agreement 
Terms  '"  are  consistent  with  the  Act*' 
The  proposed  change  that  wrill  ramove 
the  lequirement  that  the  vendormember 
agreement  must  govern  the  six 
prescribed  elements  of  that  relationship 
is  reasonable  under  the  Act  because  it 
allows  both  the  vendor  snd  the  member 
greater  flaodbility  in  feshioning  a  aacvlca 
agreement  that  is  agreeable  to  both 
parties.  Now  that  there  will  be  no 
restriction  on  the  number  of  customers 
a  vendor  may  have.**  and  the 
Bxckanga's  service  will  be  available  to 
all  parties  who  wish  to  utilixe  it.  it  is 
reasonable  to  allow  the  vendors  and 
membefs  mote  freedom  in  structuring 
their  service  agreements,  within  the 
boundaries  set  forth  in  the  Revised 
Vendor  Form  and  its  attachments.  Also, 
the  provision  that  adds  that  the  NYSE 
Q>nstitution  and  rules  apply  is 
consistent  with  the  Act  because  the 
NYSE  is  charnsd  with  ensuring  that  its 
members  (ana  hence,  the  vendors  and 
their  customets)  comply  writh  the  NYSE 


The  Commission  notes  that  the 
Associated  Member  Form  contains 
proviaions  that  are  almost  identical  in 
substance  to  thoae  found  in  the  Revised 
Vendor  Form.**  However,  under  the 
proposed  rule  change,  the  Associated 
Member  Form  requires  the  member 
organisation  to  take  responsibility  for 


■*  Th«  CommiMlon  doIm  thai  iha  Reviaad  V«Klor 
Form  U  to  ba  uaad  ooly  duiing  Phaaa  IV. 

"ThaCoMlMicatrilwM  tht  thapcopo— d 
rhanaii  to  th*  Ihvl— d  Vsadcr  Sarvica  DaacrijKioa. 
whidi  laia  kfth  ika  infan—Woe  llM  tha  F  rhiati 
raquiiaa  Ika  vaodor  lo  tiwhwla  la  Iba  tarvica 
daacripUoo.  ara  coaiMMl  with  tha  Act  bacauaa  tba 
piopoaad  rhainaa  aH^lnala  tha  raquixamanl  of 
caftain  infonnatkm  that  corapiatioa  ofllM 
tafrwlTuctiira  makaa  irraiavuit. 

**Saa  tupia  ooto  7  aod  aocompanylng  laxL 

•' Tha  propoaad  lula  duagi  tkal  panato 
oommunicaliooa  batwai  aMBlkHS  ariag  hiad-haid 
davicaa  at  two  diflvaol  loeaMaaa  oa  llMlaar  i* 
liiumiBislid  into  Ihia  docuoMot  and  UooaiMMa 
wUk  dM  Ad  ior  tba  wnM  raaaoaa  diacuaaad  abova. 

■*Tha  vaodor  mual  Mill  not  ascaad  capacity. 

>*Tharafera.  tha  Commiuion  beliavaa  that  tha 
raaaoelng  bahind  approving  tha  chingaa  to  tha 
Raviaad  Vaodor  Fonn  alao  appliaa  to  tba  Aaaociatad 
Mamhar  Form,  for  tba  aimiUr  propoaad  rhiinaa 


the  actions  of  its  members  and  to  assure 
that  its  members  nvill  comply  writh  all 
provisions  of  the  Form  as  well  as  with 
relevant  laws,  rules  and  regulations.  For 
that  reason,  the  Exchange  does  not 
propose  to  require  the  member 
organization  to  enter  into  an  agreement 
with  a  subscriber  to  its  wireleM  data 
communications  service  if  the 
subscriber  is  an  Exchange  member  that 
is  an  officer,  partner  or  employee  of  the 
member  organization:  as  a  result,  the 
proposed  rule  change  does  not  impose 
on  tne  member  organization  a  set  of 
terms  and  conditions  that  parallel  thoae 
set  forth  in  the  Revised  Vendor-Member 
Agreement  Terms.  The  Commission 
believes  that  this  portion  of  the 
proposed  rule  change  is  consistent  with 
the  Act  becauae  it  still  provides  for 
sufBcient  control  over  the  vendor- 
customer  relstionship  and  notes  that  the 
proposed  rule  change  does  jwovida  that 
the  wndor  must  terminate  its 
relationship  with  an  Associated  Member 
whom  the  Exchange  has  determined  has 
Csilod  to  comply  with  the  rules,  policies, 
and  procedures  of  the  NYSE,  the 
Commission,  or  the  FOC 

IV.CoKhMtea 

/( it  therefore  ordered,  pursuant  to 
Section  19(bX2)  of  the  Act,*"  that  the 
proposed  rule  change  (SR-NYSE-07- 
17)  is  approved. 

For  tlM  CommiMioD.  bjr  tiw  Divisiaa  at 
Markat  Ragulation.  pursuant  to  dakgBtsd 
mitliarity.'* 


Daputy  Secretary. 
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OFFICE  OF  THE  UMTED  STATES 
TRADE  REPf«eS0frAT1VE 


of  IfM  Indusify 


and  MlfMdiy  BualiwM  (ISAC-14) 

AOBCY:  Office  of  the  United  SUtes 
Trade  Representative. 
ACTION:  Notice  of  meeting. 


r:  The  Industry  Sector  Advisory 
Committee  on  Small  and  Minority 
Btisiness  (ISAC  14)  will  hold  a  meeting 
on  December  15. 1997  from  9:15  a.m.  to 
4:00  p.m.  The  meeting  will  be  open  to 
the  public  from  9:15  a.m.  to  1:00  p.m. 
and  closed  to  the  public  from  1:00  p.m. 
to  4:00  p.m. 

DATIS:  The  meeting  is  scheduled  for 
December  15. 1997,  unless  otherwise 
notified. 


I:  The  meeting  will  be  held  at 
the  Department  of  Commerce  in  Room 
4630.  located  at  14th  Street  and 
Constitution  Avenue.  N.W.. 
Washington.  D.C.  unless  otharwiM 
notified. 

ron  WRTMIII  MFOWUTION  OONTACT: 
Millie  Sfoberg.  Department  of 
Commerce.  14th  St  and  Constitution 
Ave..  N.W..  Washington.  D.C  20230. 
(202)  482-4792  or  Bill  Daley.  Office  of 
the  United  States  Trade  Representative. 
600  17th  St  N.W.,  Washington,  D.C. 
20506.  (202)  395-6120. 

wuTHMimmun  mntmAVKm.  The  iSAC 
14  will  hold  a  meeting  on  December  15, 
1097  from  9:15  a.m.  to  4:00  p.m.  The 
meeting  will  include  a  review  and 
discussion  of  current  issues  which 
tnfliMiio*  U.S.  trade  policy.  Pursuant  to 
Section  21S5(fX2)  of  Title  19  of  the 
United  States  Code  and  Executive  Order 
11646  of  March  27, 1975,  the  Office  of 
tha  U.S.  Trade  Representative  has 
determined  that  part  of  this  OMeting  will 
be  concerned  with  matters  the 
disclosure  of  which  would  seriously 
compromise  the  development  by  the 
United  Stataa  Government  of  trade 
pdlqf ,  pcioritias.  negotiating  obfectives 
or  tiaggafaiing  poeitioiu  with  reapect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  coimaction 
'  with  the  development  implem«itation 
and  administiatiim  of  the  trade  policy  of 
the  United  Sutea.  During  the  discusaion 
of  such  matters,  the  meeting  will  be 
closed  to  the  piid>lic  from  IKM)  pjn.  to 
4:00  p  jn.  The  meeting  will  be  open  to 
the  public  and  press  from  9:15  s.m.  to 
1:00  p.ixL  when  other  trade  policy  issuM 
will  be  disciissed.  Attwn dance  during 
this  part  of  the  meeting  is  for 
obenvation  only.  Individuals  who  ara 
not  members  of  the  committee  will  not ' 
be  invited  to  comment 


Acting  Asaistant  United  States  Trade 
Repretentatjve,  Intetpywnaiental  Affait* 
and  Public  Uaietm. 
(FR  Ooc.  •7-31050  Filed  12-S-97;  8:45  ami 


OFFICE  OF  THE  UNTTED  STATES 
TRADE  REPRESENTATIVE 

Trsds  Policy  Sisff  ConNnMsoj  Pimno 
CofnnMtils  on  ttw  TrMnnW  Rvvww  of 
ttM  WorM  fracto  Organtaatton 
Agfssnwnt  on  llw  AppUcotfon  of 
SonHary  and  Ptiyloaanitary  I 
(tha  "SP8  Agraomanf) 

ACTION:  Notice  and  request  for 
comments. 


**1SU.S.C7aa(bX2). 

n  17  CFR  200.30-3(aNlZ). 


r:  The  Trade  Policy  Staff 
Committee  (TPSC)  is  requesting  written 
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public  comments  with  respect  to  the 
review  by  the  World  Trade  Organization 
(WTO)  Committee  on  Sanitary  and 
Phytosanitary  Measures  (the  "SPS 
Committee")  of  the  Agreement  on  the 
Application  of  Sanitary  and 
Phytosanitary  Measures  (the  "SPS 
Agreement").  At  the  conclusion  of  the 
Uruguay  Round,  the  WTO  signatories 
agreNBd  to  review  the  SPS  Agreement 
three  years  after  its  entry  into  force.  The 
review  is  expected  to  focus  on  progress 
in  implementing  the  SPS  Agreement, 
including  provisions  relating  to  the 
requirement  that  measures  be  based  on 
science  and  risk  assessment,  to 
transparency  and  notification 
procedures,  harmonization  of 
international  sanitary  and  phytosanitary 
standards,  and  distinctions  between  the 
levels  of  sanitary  and  phytosanitary 
protection  established  in  different 
situations.  In  particular,  the  United 
States  will  be  assessing  the  contribution 
that  implementation  of  the  SPS 
Agreement  makes  to  the  reduction  of 
ux^ustified  barriers  to  agricultural  trade, 
while  preserving  the  United  States' 
ability  to  protect  hiunan,  animal  and 
plant  life  and  health.  Comments 
received  will  be  considered  by  the 
Executive  Branch  in  formulating  U.S. 
positions  and  objectives  relating  botl)  to 
the  scope  of  the  review  and  to  the 
specific  issues  to  be  considered  by  the 

.  SPS  Committee  during  the  review 
process. 

DATES:  Public  comments  are  due  by 
noon.  January  9, 1998. 
ADDRESSES:  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street  N.W., 
Washington,  D.C.  20508. 
FOR  FURTHER  MFORMATION  CONTACT: 
John  Ellis,  Director  for  Sanitary  and 
Phytosanitary  Afhirs,  Office  of  WTO 
and  Multilateral  AfEairs,  USTR,  (202- 
395-3063). 

8Uf>PLBi»n-ARY  information:  The 
Chairman  of  the  TPSC  invites  written 
comments  from  the  public  on  issues  to 
be  address  in  the  course  of  the  review 
by  the  WTO  SPS  Committee  of  the  WTO 
SPS  Agreement  The  review  will  begin 
at  the  tenth  meeting  of  the  SPS 
Committee,  scheduled  for  March  15-16. 
1998  in  Geneva,  and  will  be  on  the 
Committee's  agenda  for  the  three  other 
SPS  Committee  meetings  scheduled  id 
1998,  to  take  place  in  June,  September 

and  November. 

Background 

During  the  Uruguay  Round  of 
multilateral  trade  negotiations,  a 
primary  U.S.  negotiating  objective  was 
to  obtain  substantial  commitments  for 
liberalization  of  international 
agricultural  trade.  The  resulting  WTO 


Agreement  on  Agriculture,  which 
requires  the  elindnation  of  many  non- 
tariCF  barriers  and  the  phased  reduction 
of  tarifb  on  agricultural  products,  is 
providing  significant  new  market  access 
opportunities  for  U.S.  agricultural 
exports. 

The  United  States  was  aware  during 
the  Uruguay  Round  that  unjustified 
sanitary  and  phytosanitary  (SPS) 
measures  have  often  restricted  U.S. 
agricultural  e^^rts,  even  after  tariffs  or 
other  non-tarin  barriers  have  been 
reduced  or  eliminated.  To  address  this 
problem,  the  SPS  Agreement  was 
negotiated  to  ensure  that  WTO  members 
would  not  impose  protectionist  trade 
barriers  disguised  as  SPS  measures.  The 
importance  of  the  SPS  Agreement  to 
agricultural  trade  is  reflected  in  Article 
14  of  the  Agreement  on  Agriculture, 
which  emphasizes  that  WTO  members 
have  agreed  to  give  effect  to  the  SPS 
Agreement 

The  SPS  Agreement  reflects  a  careful 
balance  of  ri^ts  and  obligations.  The 
Agreement  saC^uards  WTO  members' 
ri^ts  to  adopt  and  implement 
regulations  to  protect  human,  animal 
and  plant  life  or  health  (including  food 
safety  and  environmental  measures), 
and  to  establish  the  level  of  protection 
of  life  and  health  they  deem  to  be 
appropriate.  The  United  States  has  a 
strong  interest  in  preserving  these 
riglits,  which  ensure  the  ability  to 
maintain  the  U.S.  standanls  of  public 
health  and  environmental  protection. 

At  the  same  time,  the  SPS  Agreement 
establishes  obligations  designed  to 
ensure  that  an  SPS  measure  is  in  feet 
intended  to  protect  against  the  risk 
asserted,  rather  than  to  serve  as  a 
disguised  trade  barrier.  In  particular,  the 
Agreement  requires  that  a  measure 
adopted  to  protect  human,  animal  and 
plant  life  and  health  be  based  on  science 
and  a  risk  assessment,  and  that  it  be  no 
more  restrictive  than  is  necessary  to 
achieve  the  intended  level  of  human, 
animal  or  plant  health  protection. 

The  same  balance  is  sought  in  die  SPS 
Agreement's  provisions  relating  to 
international  sanitary  and  phytosanitary 
standards,  guidelines  and 
recommendations.  Recognizing  that  the 
harmonization  of  international 
standards  may  contribute  both  to 
improved  protection  of  human,  animal 
and  plant  life  and  health  and  to  the 
removal  of  unnecessary  trade  barriers, 
the  Agreement  calls  for  each  WTO 
member  to  use  relevant  international 
standards  as  a  basis  for  establishing  its 
SPS  measures,  subject  to  other 
provisions  of  the  Agreement.  At  the 
same  time,  the  Agreement  makes  clear 
that  it  does  not  require  "downward 
harmonization,"  and  that  no  WTO 


member  is  required  to  adopt  an 
international  standard  if  doing  so  would 
result  in  a  lower  level  of  human,  anima) 
or  plant  health  protection  than  that 
government  has  determined  to  be 
appropriate. 

In  the  SPS  Committee,  the  United 
States  has  pushed  aggressively  for  full 
and  effective  implementation  of  WTO 
members'  commitments  under  the  SPS 
Agreement  For  example,  the  United 
States  has  provided  strong  leadership  in 
promoting  implementation  of  the 
Agreement's  transparency  and 
notification  provisions,  in  ordm  to 
ensure  effective  siuveillanca  of  WTO 
members'  SPS  measures.  Members' 
notifications  of  new  SPS  measures  and 
other  important  information  are  now 
available  on  the  WTO's  internet  home 
page  (http://www.wto.org).  The  SPS 
Agreement's  notification  procedures, 
which  provide  an  opportunity  for  the 
United  States  to  comment  on  other 
WTO  members'  draft  SPS  measures  in 
advance,  have  proven  to  be  increesingly 
useful  in  identifying  potential  trade 
problems  and  fecilitating  the  resolution 
of  differences  before  trade  is  actually 
affected. 

In  recent  years,  the  United  States  has 
successfully  resolved  a  number  of 
bilateral  trade  problems  associated  with 
the  application  of  SPS  measures  in  key 
overseas  markets.  In  these  negotiations, 
reference  to  the  requirements  of  the  SPST 
Agreement  has  been  an  important  fector 
in  U.SiKFading  partners'  decisions  to 
eliminate  or  modify  scientifically 
unjustified  SPS  measures.  The  United 
States  has  also  made  active  use  of  the 
procedures  of  the  WTO  Dispute 
Settlement  Body  (DSB)  to  push  fior  the 
removal  of  scientifically  un jxistified  SPS 
measures  which  have  a  major  impact  on 
U.S.  exports. 

Persons  submitting  written  comments 
on  the  review  of  the  SPS  Agreement 
should  provide  a  statement,  in  twenty 
copies,  by  noon,  January  9, 1998,  to 
Gloria  Blue,  Executive  Secretary,  TPSC. 
Office  of  the  U.S.  Trade  Representative, 
Room  503. 600  17th  Street  NW.. 
Washington,  DC  20508.  Non- 
confidential information  received  will 
be  available  for  public  inspection  by 
appointment  in  the  USTR  Reading 
Room,  Room  101,  Monday  throu^ 
Friday,  9:30  a.m.  to  12:00  noon  and  IKW 
p.m.  to  4:00  p.m.  For  an  appointment 
call  Brenda  Webb  on  202-395-6186. 
Business  confidential  information  will 
be  subject  to  the  requirements  of  15  CFR 
2003.6.  Any  business  confidential 
material  must  be  clearly  marked  as  such 
on  the  cover  letter  or  page  and  each 
succeeding  page,  and  must  be 
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accompanied  by  a  non-confidential 
summary  thereof. 

Choinnan,  TrodfPoUcy  Staff  CommiOmt. 
(FR  Doc  97-32053  Filed  12-5-47;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATKM 

Privwy  Act  011974:  Notfo*  To  Add  • 

tof  Recofdv 


AOBICY:  Operating  Administiationa. 
Department  of  Transportation  (DOT). 
ACTION:  Notice. 


:  The  Dapartmant  of 

Transportation  is  proposing  to  add  a 
tyUma  of  records  to  its  inventory  of 
S3rstem  of  records  notices  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C  552a).  as 
amended. 


DATE:  January  20. 1998. 
PON  mRTNBI  MPOMIATION  OONTACT: 
Crystal  M.  Buah  at  (202)  366-4713 
(Telephone).  (202)  366-7066  (Fax). 
orystal.buaMoaLdoLgov  (Internet 
Address). 

SUPPLBMITAflV  WWWMATIOIl;  The 
purpose  is  to  establish  a  system  of 
records  to  collect  and  manage  the  data 
needed  to  provide  a  nationwide  pool  of 
vaasel  and  vessel  owner  information 
that  will  help  in  identification  and 
recovery  of  stolen  veasels  and  deter 
vessel  theft  and  fraud. 

The  new  system  of  records  report,  as 
reqidred  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974.  as  amended,  was 
submitted  on  December  2, 1997  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committae  on 
Governmental  Afliirs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 

DOT/CO  690 


Vessel  Identification  System  (VIS). 


f  CLOai>ICiHIOM, 

VIS  is  unclassified,  sensitive. 

•VSTBi  location: 

United  States  Coast  Guard  (USCG). 
Operations  Systems  Center.  175  Murralt 
Drive.  Martinsburg,  WV  25401. 


CA 


OFiaNVBUALS 


■YTW 


hidividuals  wdth  esUbUshed 
relationship(s)/association  to  vessels 
that  are  state-numbered  and/or  titled 
and  U.S.  Coast  Guard-documented,  and 
that  are  included  in  the  Vessel 
Identification  System  (VIS). 
Specrifically.  owners  or  agents  of  such 
vessels,  as  well  as  lienholders. 


CATiQOMM  Of  wcoaoa  ai  tw  viwrwrn: 

a.  Records  contaiiting  vessel 
identification  information  and  vessel 
characteristics  on  state-numbered  and/ 
or  tided  vessels  or  Coast  Guard- 
dociunented  vessels  including:  vessel 
name  (if  Coast  Guard-docimiented), 
make  of  vessel  or  name  of  vessel 
builder,  manufacturer  year/year  vessel 
built,  vessel  model  year,  title  number. 
Coast  Guard  official  number,  certificate 
of  number  assigned  by  the  state 
including  expiration  date,  hull 
identification  number,  length  of  vaasel, 
type  of  vessel,  hull  type,  propulsion 
type,  fuel  type,  primary  use. 
andowamspts  (if  Coast  Guard 
docunMoted),  and  hailing  port  name 
endorsements  (if  Coast  Guard 
documented). 

b.  Records  containing  personal 
information  including:  name  of  each 
owner,  addreas  of  principal  place  of 
residence  of  at  least  one  owner,  mailing 
address  if  difEarent  than  the  principal 
place  of  residence,  and  either  an 
owner's  social  security  number,  date  of 
birth  and  driver's  licnise  number,  or 
other  individual  identifier.  If  a  vessel 
owner  is  a  business,  die  business 
address  and  taxpayer  identification 
niunber  will  be  included. 

c.  Records  containing  lienholder  and 
insurance  information  including:  name 
of  lienholder,  and  city  and  state  of 
principal  place  of  reaidence  or  business 
of  each  lienholder. 

d.  Records  containing  law 
enforcement  information  including:  law 
enforcement  statiu  coda  (stolen, 
racovered,  lost,  destroyed,  or 
abandoned),  law  enforcement  hold, 
reporting  agency,  originating  case 
number,  National  Crime  Information 
Canter  (NQC)  number,  VIS  user 
identification,  incident  location,  last 
sighted  date/time/location,  law 
enforcement  contact  and  (Aone  number, 
and  hours  of  operations. 

e.  Records  containing  vessel 
registration  information  including: 
registration  and.  if  arolicable  titie 

dumber  including  efiective  and 
expiration  date,  issuing  authority,  and. 
for  Coast  Guard  documented  vessels,  the 
official  number. 

AUTMonmr  FOR  MABfTeiANci  OF  TNi  aYaTat: 
46  U.S.C  12501-07. 

njnfoac(i): 

The  primary  purpoae  of  VIS  is  to 
provide  a  nationwide  pool  of  state- 
numbered  and/or  tided  and  U.S.  Coast 
Guard-documented  vessels  that  will 
assist  in  identification  and  recovery  of 
stolen  vessels,  deter  vessel  theft  and 
fraud,  and  other  purposes  relating  to  the 
ownership  of  vessels. 


nauvMt  uacs  of  acconos  tumtrk 

SYtrBH,  MCLUOaM  CATIOOMU  OF  I 

TMi  fvtmouM  OF  aucM  ueaa: 


a.  Federal,  state  and  local  law 
enforcement  officials  for  law 
enforcement  purposes  including  the 
recovery  and  return  of  stolen  property 
and  to  deter  veasel  theft  and  fraud. 

b.  Federal  and  state  numbering  and 
titling  officials  for  the  purposes  of 
tracking,  registering  and  titling  vessels. 

c.  National  Qime  Infnmation  Canter 
data  contained  in  VIS  will  only  be 
released  to  National  Crime  Information 
Center  authoriaod  users. 

d.  Diadoaure  may  be  made  to  agency 
contractors  who  have  been  engaged  to 
aasist  the  agency  in  the  performance  of 
a  contract  service  or  other  activity 
related  to  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  petfuim  the  activity. 
Recipients  shall  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
of  1974,  as  amended,  5  U.S.C  552a. 

a.  See  DOT  Prefiitory  Statement  of  - 
General  Routine  Usee. 


Not  applicable. 

)  FftACnCCS  FOR  STOMM^ 

aoonaaia,  HKTABaM 
I  OF  RKOHM  at  TMI  ■vsraa: 


Storage  of  all  records  is  in  an 
automated  databaae  operated  and 
maintained  by  the  U.S.  Coast  Guard. 


Recorda  are  retrieved  by: 

a.  Vaasel  hull  identification  number 
(HIN). 

b.  State  certificate  of  nnmbar. 
c  Title  number. 

d.  U.S.  Coast  Guard  official  number, 
a.  USCG  vessel  name  and  h«<H"g  port. 

f.  Vessel  owner  or  business  name. 

g.  Vessel  owner's  social  security 
number  or  ahemate  identifier  (a.g., 
DCffi,  driver's  license  number,  or 
taxpa]rer  identification  number). 


The  VIS  £ills  under  the  guidelines  of 
the  United  States  Coast  Guard 
Operations  System  Center  (OSC)  in 
Martinsburg,  WV.  This  computer  Cacility 
has  its  own  approved  System  Security 
Plan,  which  provides  that: 

a.  The  system  will  be  maintained  in 
a  secure  computer  room  with  access 
restricted  to  authorized  personnel  only. 

b.  Access  to  the  building  must  be 
authorized  and  is  limited. 

c.  VIS  will  support  difbrent  access 
levels  for  fields  in  the  same  record. 
These  levels  will  allow  difbrent  classes 
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of  users  access  to  specific  information  as 
governed  by  Federal  privacy  laws. 

d.  VIS  will  control  access  by  requiring 
that  users  provide  a  valid  account  name 
and  password.  VIS  will  contain  a 
function  that  tracks  system  usage  for 
other  authorized  users  (i.e.,  non- 
participating  states,  commercial 
institutions,  and  private  individuals). 
VIS  will  require  users  to  change  access 
control  identifiers  at  six  month 
intervals. 

The  U.S.  Coast  Guard  will  operate  the 
VIS  in  consonance  with  Federal  security 
regulations,  policy,  procedures, 
standards  and  guidance  for 
implementing  the  Automated 
Information  Systems  Security  Program. 

e.  Only  authorized  DOT  personnel 
and  authorized  U.S.  Government 
contractoris  conducting  system 
maintenance  may  access  VIS  records. 

f.  Access  to  records  are  password 
protected  and  the  scope  of  access  for 
each  password  is  limited  to  the  official 
need  of  each  individual  authorized 
access. 

g.  Additional  protection  is  afforded  by 
the  use  of  password  security,  data 
encryption,  and  the  use  of  a  secure 
network.  National  Law  Enforcement 
Telecommunications  System  (NLETS). 

RETBfTION  AND  DISPOSAL: 

a.  Records  of  active  cases  will  be 
retained  until  they  become  inactive; 
inactive  cases  will  be  archived  and 
retained  for  50  years.  Records  will  be 
selected  to  be  archived  into  an  off-line 
file  for  any  vessel  that  has  been  inactive 
for  a  period  of  10  years.  A  vessel  is 
inactive  when  the  State  number  and/or 
Coast  Guard  Document  have  expired 
with  the  exception  of  the  vessels  that 
have  a  law  enforcement  hold  and 
vessels  with  a  law  enforcement  status  of 
stolen. 

b.  Daily  backups  shall  be  performed 
automatically.  The  backups  will  be 
comprised  of  weekly  full  backups 
followed  by  daily  incremental  backups; 
a  log  of  transactions  is  maintained  daily 
for  recovery  purposes. 

c.  Copies  of  backups  are  stored  at  an 
off-site  location. 

SYSrai  MANAOER(S)  AND  ADDRESS: 

Department  of  Transportation,  United 
States  Coast  Guard  Headquarters, 
Information  Resource  Division,  System 
Development  Division  (G-MRI-3),  2100 
2nd  SXieei,  SW,  Washington,  DC  20593- 
0001. 

NOTmcATiON  procedure: 

Submit  a  written  request  noting  the 
information  desired  and  for  what 
purpose  the  information  will  be  used. 
The  request  must  be  signed  by  the 


individual  or  his/her  legal 
representative.  Send  the  request  to: 
USCG  Headquarters,  Commandant  (G- 
Sn],  2100  2nd  Street.  SW.,  Washington, 
DC  20593-0001. 

RECORD  ACCESS  PROCBHIRES: 

Same  as  Notification  Procedures. 

CONTESraiG  RECORD  PROCBMIRES: 

Same  as  Notification  Procedures. 

RECORD  SOURCE  CATEGORIES: 

All  information  entered  into  the  VIS 
is  gathered  from  participating  states  and 
the  National  Crime  Information  Center 
(NCIC)  in  the  course  of  normal  routine 
business.  VIS  information  will  be 
accessible  through  the  Coast  Guard  Data 
Network  (CGDN),  National  Law 
Enforcement  Telecommunications 
System  (NLETS),  the  Internet,  and  dial- 
up  modem.  VIS  shall  also  interface  with 
the  Coast  Guard's  existing  Merchant 
Vessel  Documentation  System  (MVDS) 
DOT/CG  591  to  provide  participating 
states  with  information  on  USCG 
documented  vessels  and  interface  with 
the  Motorboat  Registration  System  to 
provide  participating  states  with 
information  on  vessels  registered  by  the 
Coast  Guard  for  the  state  of  Alaska. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBS: 

Portions  of  this  system  of  records  may 
be  exempt  from  disclosure  under  the 
provisionsof  5  U.S.C.  552a(k)(2). 
However,  in  specific  cases  where 
maintenance  of  information  results  in 
the  denial  of  a  right,  privileges  or 
benefits  to  whidi  the  individual  is 
entiUed,  the  information  will  be 
released  in  accordance  with  section 
(k)(2).  This  provides  in  part  that 
material  cotnpiled  for  law  enforcement 
purposes  may  be  withheld  from 
disclosure  to  the  extent  the  identity  of 
the  source  of  the  information  would  be 
revealed  by  disclosing  the  investigatory 
record,  and  the  source  has  received  an 
express  promise  that  his/her  identity 
would  be  held  in  confidence. 
Additionally,  material  received  prior  to 
27  September  1974  will  be  withheld,  if 
the  source  received  an  implied  promise 
that  his/her  identity  would  be  held  in 
confidence. 

Dated:  November  19, 1997.     . 
Eugene  K.  Taylor.  Jr., 

Director,  Information  Resource  Management, 
Department  of  Transportation. 
IFR  Doc.  97-32061  Filed  12-5-97:  8:45  am) 
aajJNQ  CODE  4t1fr4I-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Transport  Airplane  and 
Engine  Issues;  New  Tasks 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  a  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

'  SUMMARY:  Notice  is  given  of  new  tasks 
assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Conmiittee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC 
FOR  FURTHER  INFORMATION  CONTACT: 
Stewart  R.  Miller,  Manager,  Transport 
Standards  Staff,  ANM-110,  FAA, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Ave. 
SW.,  Ronton,  WA  98055-4056, 
telephone  (425)  227-2190,  fax  (425) 
227-1320. 

SUPPt.BiBfTARY  INFORMATION: 
Background 

The  FAA  has  established  an  Aviation 
Rulemaldng  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  harmonize  its  Federal 
Aviation  Regulations  (FAR)  and 
practices  with  its  trading  partners  in 
Emope  and  Canada. 

One  area  ARAC  deals  with  is 
Transport  Airplane  and  Engine  issues. 
These  issues  involve  the  airworthiness 
standards  for  transport  category 
airplanes  in  14  CFR  parts  25,  33,  and  35 
and  parallel  provisions  in  14  CFR  parts 
121  and  135.  .The  corresponding 
European  airworthiness  standards  for 
transport  category  airplanes  are 
contained  in  Joint  Aviation 
Requirements  (jAR)-25,  JAR-E,  and 
JAR-P,  respectively.  The  corresponding 
Canadian  Standards  are  contained  in 
Chapters  525,  533,  and  535  respectively. 

The  Tasks 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendation  on 
the  following  harmonization  tasks: 

Task  I.  As  a  short-term  project, 
consider  the  need  for  a  regulation  that 
requires  installation  of  ice  detectors, 
aerodynamic  performance  monitors,  ot 
another  acceptable  means  to  warn 
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flightcraws  of  ice  accumulation  on 
critical  surfaces  reauiring  crew  action 
(regardless  of  whether  the  icing 
conditions  are  inside  or  outside  of 
Appendix  C  of  14  CFR  Part  25).  Also 
consider  the  need  for  a  Technical 
Standard  Order  for  design  and/or 
minimum  performance  specifications 
for  an  ice  detector  and  aerodynamic 
performance  monitors.  Develop  the 
appropriate  regulation  and  applicable 
standards  and  advisory  material  if  a 
consensus  on  the  need  for  such  devices 
is  reached.  (Schedule:  September  1998. 
Reach  agreement  on  proposed  rule; 
January  1999,  NPRM  package  delivered 
to  FAA  from  ARAC;  March  1999. 
Publish  NPRM:  March  2000,  Publish 
Final  Rule.) 

As  long-term  projects: 

Task  2.  Review  National 
Transportation  Safety  Board 
recommendations  A-96-54.  A-96-56. 
and  A-96-58,  and  advances  in  ice 
protection  state-of-the-art.  In  light  of 
this  review,  define  an  icing  environment 
that  includes  supercooled  large  droplets 
(SLD).  and  devise  requirements  to  assess 
the  ability  of  aircraft  to  safely  operate 
either  for  the  period  of  time  to  exit  or 
to  operate  without  restriction  in  SLD 
aloft,  in  SLD  at  or  near  the  tturface,  and 
in  mixed  phase  conditions  if  such 
conditions  are  determined  to  be  more 
hazardous  than  the  liquid  phase  icing 
environment  containing  supercooled 
water  droplets.  Consider  the  effects  of 
icing  requirement  changes  on  14  CFR 
part  23  and  part  25  and  revise  the 
regulations  if  necessary.  In  addition, 
consider  the  need  for  a  regulation  that 
requires  installation  of  a  means  to 
discriminate  between  conditions  within 
and  outside  the  certification  envelope. 
(Schedule:  September  1999,  Reach 
technical  agreement;  January  2000. 
NPRM  package  delivered  to  FAA  bom 
ARAC;  March  2000,  Publish  NPRM; 
March  2001,  Publish  Final  Rule.) 

Task  3.  Propose  changes  to  make  the 
requirements  of  14  CFR  23.1419  and 
25.1419  the  same  (Schedule:  September 
1999,  Reach  technical  agreement; 
January  2000.  NPRM  package  delivered 
to  FAA  from  ARAC;  March  2000, 
Publish  NPRM;  March  20O1,  Publish 
Final  Rule) 

Task  4.  Hamxmize  14  CFR 
S§  23.1419,  25.1419,  25.929,  and 
25.1093  and  JAR  23.1419.  25.1419. 
25.929.  and  25.1093.  (Schedule: 
September  1999.  Reach  technical 
agreement;  January  2000,  NPRM 
package  delivered  to  FAA  from  ARAC; 
March  2000.  Publish  NPRM;  March 
2001.  Publish  Final  Rule) 

Task  5.  Consider  the  effects  icing 
requirement  changes  may  have  on*14 
CFR  $S  25.773(b)(1)(ii).  2S.1323(e). 


25.1325(b)  and  revise  the  regulations  if 
necessary.  (Schedule:  September  1909, 
Reach  technical  agreement;  January 
2000,  NPRM  Package  delivered  to  FAA 
from  ARAC;  March  2000,  Publish 
NPRM;  March  2001,  Publish  Final  Rule 
(if  necessary)). 

Task  6.  Consider  the  need  for  a 
regulation  on  ice  protection  of  angle  of 
attack  probes  (Schedule:  September 
1999,  Reach  technical  agreement; 
January  2000,  NPRM  paickage  delivered 
to  FAA  from  ARAC:  March  2000, 
Publish  NPRM;  March  2001,  Publish 
Final  Rule  (if  necessary)). 

Task  7.  Develop  or  update  advisory 
material  peirtinent  to  items  2  through  6 
above.  (Schedule:  October  2000, 
Advisory  material  package  delivered  to 
FAA  from  ARAC;  March  2001.  Publish 
advisory  material). 

If  ARAC  determines  rulemaking 
action  (e.g.,  NPRM.  supplemental 
NPRM,  final  rule,  withtuawal)  should 
be  taken,  or  advisory  material  should  be 
issued  or  revised,  it  has  been  asked  to 
prepare  the  necessary  documents, 
including  economic  analysis,  to  justify 
and  carry  out  its  recommiendationCs). 

ARAC  AcceptaKs  ofTaaks 

ARAC  has  accepted  these  tasks  and 
has  chosen  to  assign  them  to  a  new  Ice 
Protection  Harmonization  Working 
Group  (IPHWG)  under  the  Transport 
Airplane  and  Engine  issue.  The  new 
working  group  will  serve  as  staff  to 
ARAC  to  assist  ARAC  in  the  analysis  of 
the  assigned  tasks.  Working  group 
recommendations  must  be  reviewed  and 
approved  by  ARAC  If  ARAC  accepts  the 
working  group's  recommendations,  it 
forwards  them  to  the  FAA  as  ARAC 
recommendations. 

The  IPHWG  will  coordinate  with  the 
Flight  Test  Harmonization  Woridng 
Group,  other  harmonization  working 
groups,  organizations,  and  specialists  as 
appropriate.  Other  affected  groups, 
organizations,  and  specialists  may 
include  but  not  be  limited  to  the 
Powerplant  Installation  Harmonization 
Working  Group.  Engine  Harmonization 
Working  Croup.  General  Aviation 
Manufacturers  Association  (GAMA), 
human  factors  specialists,  and 
meteorologists.  Coordination  with  the 
Flight  Test  Harmonization  Working 
Group  will  be  necessary  to  ensure  that 
the  IPHWG  does  not  initiate  worii  on 
issues  already  being  addressed  by  the 
Flight  Test  group.  Coordination  with 
GAMA  will  be  necessary  to  ensure  that 
the  proposed  NASA  Advanced  General 
Aviation  Transport  Experiment  project 
is  considered  throughout  the  process  of 
accomplishing  the  short  and  long  term 
projecU.  The  IPHWG  will  request  ARAC 
assignment  of  tasks  to  existii^  working 


groups  if  necessary.  The  IPHWG  will 
identify  to  ARAC  the  need  for 
additional  new  working  groups  when 
existing  groups  do  not  have  the 
appropriate  expertise  to  address  certain 
tasks. 

Working  Group  Actirity 

The  Ice  Protection  Harmonization 
Working  Group  is  expected  to  comply 
with  the  procedures  adopted  by  ARAC. 
As  part  of  the  procedures,  the  working 
group  is  expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  tasks,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  meeting  of  ARAC  to 
consider  Transport  Airplane  and  Rngino 
Issues  held  following  publication  of  this 
notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations,  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  For  each  task,  draft  appropriate 
regulatory  documents  with  supporting 
economic  and  other  required  analyses, 
and/or  any  other  related  guidance 
material  or  collateral  documents  the 
working  group  determines  to  be 
appropriate;  or,  if  new  or  revised 
requirements  or  compliance  methods 
are  not  recommended,  a  draft  report 
stating  the  rationale  for  not  making  such 
recommendations. 

4.  Provide  a  statiis  report  at  each 
meeting  of  ARAC  held  to  consider 
Transport  Airplane  and  Engine  Issues. 

Partfcipetkm  ia  the  Worideg  Groop 

The  Ice  Protection  Harmonization 
Woridng  Group  will  be  composed  of 
experts  having  an  interest  in  the 
assigned  tasks.  A  working  group 
member  need  not  be  a  representative  of 
a  member  of  the  full  committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the 
tasks,  and  stating  the  expertise  he  or  she 
would  bring  to  th«  working  group.  The 
request  will  be  reviewed  by  the  assistant 
chair,  the  assistant  executive  director, 
and  the  working  group  chair,  and  the 
individual  will  be  advised  whether  or 
not  the  request  can  be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  public 
interest  in  coimection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
public.  Meetings  of  the  Ice  Protection 
Harmonization  Working  Group  will  not 
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be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertise  are  selected  to  participate. 
No  public  announcement  of  working 
group  meetings  will  be  made. 

Issued  in  Washington,  DC.  on  November 
24. 1997. 

Joseph  A.  HawUm. 

Executive  Dinctor.  A  viation  Rulemaking 
Advisory  Conunittee. 

(FR  Doc.  97-32034  Filed  12-5-97;  8:45  am] 

BUXMta  OOOC  4S1S-13-M     ' 

DEPARTMENT  OF  TRANSPORTATION 

NMionai  Highway  TrafRc  SafMy 
Administration  * 

[Dodwt  Na  NHTSA-«7-41«q 

Decision  That  NonconfOnnInq  1995 
Ferreri  F50  Passenger  Cars  Are 
EHglMs  tar  Importation 

AOeiCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1995  Ferrari  F50 
passenger  cars  are  eligible  for 
importation. 


f:  This  notice  announces  the 
decision  by  NHTSA  that  1995  Ferrari 
F50  passenger  cars  not  originally 
manufactured  to  comply  with  aU 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  vehicles 
origiiully  manufoctured  fcv  importation 
into  and  sale  in  the  United  States  and 
certified  by  their  manufacturer  as 
complying  with  the  safefy  standards 
(the  U.S.-certified  version  of  the  1995 
Ferrari  F50).  and  they  are  c^>able  of 
being  readily  altered  to  conform  to  the 
standards. 

DATE:  This  decision  is  effective 
December  8,  1997. 
FOR  FURTMER  MFORMATKM  CONTACT: 
George  EntvdsUe.  Office  of  Vehicle 
Safefy  Compliance,  NHTSA  (202-368- 
5306). 

SUPPLEMENTARY  information: 
Background 

Under  49  (J.S.C.'3dl41(aJtlKA),  a 
motor  vehicle  that  was  not  origiiially 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safefy 
standards  shall  be  refiised  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufectured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  301 15,  and  of 
the  same  model  year  as  the  model  of  the 


motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safefy  standards. 

Petitions  for  eligibilify  decisions  may 
be  submitted  by  either  manu&cturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunify  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 


J.K.  Motors  of  Kingsville,  Maryland 
("J.K.")  (Registered  Importer  R-90-006) 
petitioned  NHTSA  to  decide  whether 
1995  Ferrari  FSO'passenger  cars  are 
eligible  for  importation  into  the  United 
States.  NHTSA  published  notice  of  the 
petition  on  August  18. 1997  (62  FR 
44030)  to  afibrd  an  opportunify  for 
public  comment  The  readw  is  referred 
to  that  notice  for  a  thorough  description 
of  the  petition. 

One  comment  was  received  in 
response  to  the  notice,  from  Fiat  Auto 
U.S.A.,  Inc.  (Fiat),  the  U.S. 
representative  of  Ferrari.  S.p.A..  the 
vehicle's  manufacturer.  In  its  comment, 
Fiat  observed  that  non-U.S.  certified 
1995  Ferrari  F50  passenger  cars  are 
equipped  with  manual  3-point  seat  belts 
while  their  U.S.  certified  counterparts 
are  equipped  with  motorized  2-point 
shoulder  belts  and  manual  2-point  lap 
belts.  Fiat  contended  that  modification 
of  a  non-U.S.  certified  1995  Ferrari  F50 
for  compliance  with  the  automatic 
restraint  requirements  of  Federal  Motor 
Vehicle  Safefy  Standard  (FMVSS)  No. 
206.  Occupant  Crash  Protection,  would 
be  very  difficult,  if  not  impossible, 
owing  to  the  fact  that  the  vehicle  has  a 
carbon  body.  Fiat  additionally  observed 
that  the  petitioner  inaccurately 
described  the  vehicle  as  having  "rear 
belts,"  in  view  of  the  feet  that  it  is  a  two 
seater.  With  respect  to  the  requirements 
of  FMVSS  No.  210,  Seat  Bek  Asseinbly 
Anchorages,  Fiat  claimed  that  non-U.S. 
certified  1995  Ferrari  F50  passenger  cars 
have  3-point  anchorages,  while  their 
U.S.  oertified  counterparts,  have  4-point 
anchorages.  Addressing  the 
requirements  of  FMVSS  No.  214,  Side 
Impact  Protection,  Fiat  contended  that 
U.S.  certified  1995  Ferrari  F50 
passenger  cars  have  a  steel  beam  inside 
their  doors  that  cannot  be  simply  added 
to  the  non-U.S.  certified  version  of  the 
vehicle. 


NHTSA  afforded  J.K.  an  oppdrtimify 
to  respond  to  Fiat's  comments.  With 
re^>ect  to  Fiat's  conunents  regarding 
FMVSS  No.  208  and  210  compliance 
issues,  J.K.  responded  that  the  automatic 
belt  system  that  is  supplied  on  the  U.S. 
certified  1995  Ferrari  F50  bolts  on  to 
existing  moimts  that  are  on  the  seets 
and  door  frames  of  the  non-U.S. 
certified  version  of  the  vehicle.  J.K. 
additionally  acknowledged  that  the 
reference  to  reer  seat  belts  in  the 
petition  was  in  error  since  the  1995 
Ferrari  F50  has  no  rear  seat  With 
respect  to  the  FMVSS  No.  214 
compliance  issue  raised  by  Fiat,  J.K. 
stateid  that  the  door  beams  in  the  U.S. 
certified  1995  Ferrari  F50  are  bolt-on 
components  that  can  be  eesily  installed 
on  the  non-U.S.  certified  venion  of  the 
vehicle  without  the  need  for  febrication 
or  welding. 

NHTSA  has  reviewed  each  of  the 
issues  that  Fiat  has  raised  regarding 
J.K.'s  petitioiL  NHTSA  believes  that 
J.K.'s  responses  adequately  address  each 
of  those  issues.  NHTSA  further  notes 
that  the  modifications  described  by  JX. 
are  consistent  with  its  finding  that  a 
non-U.S.  certified  1995  Fiat  F50  is 
"capable  of  being  readily  altered  to 
comply  with  all  Federal  motor  vehicle 
safefy  standards." 

NHTSA  has  accordingly  decided  to 
grant  the  petition. 

Veidcle  EligilMlify  Nnmber  for  Subject 
Vehicles 

The  impcnter  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS— 7  accompanying  entry 
the  appropriate  vehicle  eligibilify 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-226  is  the 
eligibilify  number  assigned  to  vdiicles 
admissible  under  this  decision. 

Final  Dedsioa 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
1995  Ferrari  F50  passenger  cars  not 
originally  manufectured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safefy  standards  are  substantially  ~ 
similar  to  1995  Ferrari  F50  passenger 
cars  originally  manufectured  for 
importation  into  and  sale  in  the  United 
States  and  certified  under  49  U.S.C. 
30115,  and  are  capable  of  being  readily 
altered  to  conform  to  all  applicable 
Federal  motor  vehicle  safety  standands. 

Antiiorily:  49  U.S.C  30141(aXl)(A)  and 
(bKD:  49  CAR  593.8:  delegations  of  authority 
at  49  CAR  1.50  and  501.8. 
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IiMMci  om  Decwnb»  2. 1907. 

Uiwctor.  Offkx  df  Vabid*  Safety  Complianca. 
(FR  Doc  97-32037  FUad  U-5-97: 8:43  un] 
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Na  NHraA-«7-91«iq 


National  Higbway  TkdBc 
Safsly  Admiaiatratioo  (NHTSA).  IXTT. 
ACnONC  Notka  of  dscisiaai  by  NHTSA 
that  Donconfonnii^  198»-1900  Awtt  80 
pawengar  can  an  aliglhla  far 
importation. 


ti  This  notica  announcat  the 
deciskHi  by  IWTSA  that  1968-1909 
Audi  80  pamiangwi  can  not  originally 
manufactured  to  comply  with  all 
applicable  Fedanl  motor  vehicle  tafaty 
•tandarda  are  eligible  for  importation 
into  the  United  ^tea  because  they  an 
subatantially  similar  to  vehidea 
originally  manufacturad  for  importation 
into  and  sale  in  the  United  Statea  and 
certified  by  their  manufacturer  aa 
complying  with  the  safaty  standards 
(the  U.S.-cartillad  version  of  the  1988- 
1080  Audi  80).  and  they  ara  capable  of 
being  readily  ahared  to  conform  to  the 
standards. 

DATO:  This  decision  is  efbctive  as  of* 
December  8, 1007. 


TOR  RJIITHCRMraMMTIOM  OONTACn 
George  Entwistle.  OtBce  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 


ARV 


Under  49  U.S.C  S30141(aMlNA).  a 
motor  vehicle  that  was  not  ori^nally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safioty 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  $  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
confnm  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturen  or 
importen  who  have  ngisterad  with 


NHTSA  pursuant  to  49  CFR  part  502.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Reglaler 
of  each  petition  that  it  receives,  and 
afibrds  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 


ipegne  Imports.  Inc.  of  Lansdale. 
Pennsylvania  (Champagne)  (Registered 
Importer  R-00-000)  petitioned  NHTSA 
to  decide  whether  1968-1980  Audi  80 
passenger  can  are  eligible  for 
importation  into  the  United  Statea. 
NHTSA  published  notice  of  the  petition 
on  August  5.  1907  (62  FR  42156)  to 
afford  an  opportunity  for  public 
comment  The  reader  is  lefaiied  to  diat 
notice  for  a  thorough  deacf  iption  of  the 
petition. 

One  comment  was  received  In 
response  to  the  notice,  from  Volkswagen 
of  America.  Inc.  (Volkswagan).  the  U.S. 
lepresenlative  of  Audi  AG.  the  vehicle's 
manufacturer.  In  its  comment, 
Volkswagen  observed  that  the 
ahentions  identified  in  the  petition  are 
the  minimum  that  an  necessary  to 
conform  non-U.S.  certified  1066-1080 
Audi  80  passengBi  can  to  the  applicable 
Federal  motor  vehicle  saiiBty  staiidanis 
Volkswagen  further  ebearved  that  in 
addition  to  diffarancaa  in  the  bumper 
system,  modifications  ware  made  to  the 
body  components  and  structure  of  U.S. 
certified  1066-1060  Audi  60  passengsr 
can  to  achieve  compliance  with  the 
Bumper  Standard  found  in  40  CFR  part 
581. 

Petitionen  for  eligibiUty 
determinatiens  ara  not  required  to 
submit  arguments  in  support  of  the 
capability  of  a  noD-connmning  vehicle 
to  comply  with  the  Bumper  Standard. 
Under  statute,  eligibility  determinations 
are  based  solely  on  the  capability  of  a 
vehicle  to  comply  with  the  Federal 
motor  vehicle  safety  standards. 
However,  a  passenger  motor  vehicle  that 
does  not  meet  the  Bumper  Standard  at 
the  time  of  importation  must  Iw  brought 
into  compliance  after  importation  in 
order  to  comply  writh  the  law.  Therefore, 
a  vehicle  eligibiUty  notice  afibrds  a 
forum  through  which  issues  of 
compliance  with  the  Bumper  Standard 
can  be  raised  and  discussed.  However, 
NHTSA  has  no  authority  to  deny  an 
eligibility  petition  solely  on  the  besis 
that  the  vehicle  is  incapable  of  being 
conformed  to  meet  the  Biunper 
Standard. 

Volkswagen's  first  observation,  as 
deecribed  above,  appeen  to  be  generally 


supportive  of  the  petitton.  Although 
Volkswagen's  second  observation 
identifies  a  potential  need  for  alterations 
beyond  those  specified  in  the  petition  to 
conform  non-U.S.  certified  1966-69 
Audi  80  passenger  can  to  the  Bumper- 
Standard,  the  company  nowhere 
contends  that  these  alterations  cannot 
be  readily  made.  The  petitioner  and 
other  RIs  seeking  to  import  1986-69 
Audi  80s  under  this  exemption  should 
lecogniae  Volkswagen's  concern  and 
may  be  assured  that  NHTSA  will 
carefully  examine  data  they  submit  in 
support  of  their  certification  of  ., 

compliance  with  the  Bumper  Standaid. 

Vehicle  EUsiMlity 
V(  ■  •  ■ 


The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
oo  the  fonn  HS-7  accompanying  entry 
the  appropriate  vehicle  cuiginlity 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-223  is  the 
eligifaility  number  assigned  to  vehiciat 
admisiiihla  iimlwr  tl«i«  doriiinn 


Accordingly,  on  the  besis  of  the 
foregoing.  NHTSA  hereby  decides  that 
108»-1000  Audi  60  passatvar  can  not 
originally  manufactured  to  comply  with 
all  aj^lbable  Federal  motor  vehicle 
safsly  standards  are  substantially 
similar  to  1066-1060  Audi  60  peasengar 
can  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  under  40  U.S.C 
§  30115.  and  are  capable  of  beii^j  rewiily 
akered  to  cimfofm  to  aU  applicable 
Federal  motor  vehicle  safety  standards. 


49  U.S.C  S0141(sXlMA)  I 
(bNl):  49  CAR  593.8:  dekfsHoQa  of  autfaosity 
at  49  CAR  l.SO  and  S01.8. 

:  Dscamber  2. 1997. 


Dbwctor.  OfpcaefVehichSafttyComplkutce. 
(FR  Doc  97-32038  FUad  12-«-«7: 8:45  aaa] 


OCPARTMBfT  OF  THE  TREASURY 
[Traaaury  DtracOve  Muaiber  12-6^ 


DoitgaMon  of  AKhofMy  to  I 
Daoiolona  on  Appoolo  of  i>t»*»HW 
uwiMi  Of  ifocorao  unoor  ■m-rfoooon 
Of  aHonnnnan  aci 


Dated: 
1. 


1.1097. 


a.  This  Directive  delegates  to  the 
Deputy  Assistant  Secretary  (Human 
Reaourcea>  the  authority  to  make  eppeal 
decisions  on  the  initial  denial  of  raowds 
or  other  adverse  determinations  made 


FedonJ  Regjgter  /  Vol.  62.  No.  235  /  Monday.  December  8,  1997  /  Notices 


by  the  Office  of  Equal  Opportunity 
Program  under  5  U.S.C.  552;  5  U.S.C 
552a;  and  31  Code  of  Federal 
Regulations  (CFR)  Part  1,  Subparts  A 
andC. 

b.  This  Directive  delegates  to  the 
Director.  Office  of  Equal  Opportunity 
Program,  the  authority  to  make  app^ 
decisions  on  the  initial  denial  of  records 
and  other  adverse  determinations  made 
by  the  Regional  Complaint  Centen 
under  5  U.S.C.  552;  5  U.S.C.  552a:  and 
31  CFR  Part  1,  Subparts  A  and  C. 

2.  Authority 

a.  Treasury  Order  101-05.  "Reporting 
Relationships  and  Supervision  of 
Officials,  Offices  and  Bureeus, 
Delegation  of  Certain  Authority,  and 
Order  of  Succession  in  the  Department 
of  the  Treasury." 

b.  31  CFR  P8rt  1,  Subparts  A  and  C. 


Treasury  Directive  25-05,  "The 
Freedom  of  Information  Act."  dated 
January  16. 1006. 

4.  Eiqriration  Date 

This  Directive  expires  three  yean 
from  the  date  of  issuance  imless 
superseded  or  cancelled  prior  to  that 
date. 

5.  Office  of  Primary  Interest 

Office  of  Equal  Opportunity  Program, 
Office  of  the  Deputy  Assistant  Secretary 
(Human  Resources).  Office  of  the 
Assistant  Secretary  for  Management  and 
Chief  Financial  Officer. 
NaKyKiHafcr.  - 

AsustantSecntazy  for  Management  and 
Chief  Financial  Officer. 

IFR  Doc  97-32025  Filed  12-5-97;  8:45  am] 

I  COM  4S1S-SS-P 


DEPARTMENT  OF  THE  TREASURY 

Submissioa  for  0MB  Review; 
Comment  Request 

December  1,1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Conunents  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer. 
Department  of  the  Treasiuy,  Room  2110. 
1425  New  York  Avenue.  NW.. 
Washington.  DC  20220. 


Bareau  of  tin  Public  Debt  (FD) 

OMB  Number:  1535-0104. 

Fonn  Number:  PD  F  2066. 

Type  of  Review:  Extension. 

Title:  Application  by  Survivors  for 
Payment  of  Bond  or  Check  Issued  Under 
the  Armed  Forces  Leave  Act  of  1046.  as 
Amended. 

Description:  ¥<mn  2066  is  used  as  an 
application  by  survivore  for  payment  of 
a  bond  or  check  issued  under  the  Armed 
Forces  Leave  Act  of  1946  to  veterans  of 
World  War  U. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Repotting  Burden 
Houis;  200  hours. 

OMB  Nuadter:  1535-0105. 

Form  Number  PD  F  2461. 

Type  of  Review:  Extension. 

Title:  Application  for  Recognition  as 
Natural  Guardian  of  Minor  Not  Under 
Legal  Guardianship  and  for  Disposition 
of  Minor's  Interest  in  Roistered 
Securities. 

Description:  The  form  is  usedJiy  the 
natural  guardian  or  a  minor  not  under 
legal  guardianship  to  request  proper 
disposition  of  seciirities  registered  in 
the  name  of  a  minor. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
25. 

.    Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  13  hours. 

OMB  Number:  1535-0108. 

Form  Number:  PD  F  2471. 

Type  of  Review:  Extension. 

Title:  Certificate  to  Support 
Application  for  Relief  on  Account  of 
Lost,  Stolen  or  Destroyed  United  States 
Seciuities. 

Description:  The  form  is  executed  by 
individuals  to  support  an  application 
for  relief  on  account  of  lost,  stolen  or 
destroyed  United  States  securities. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  200  hours. 

Clearance  Officer  Vicki  S.  Thorpe. 
(304)  480-6553,  Bureau  of  the  Public 
Debt.  200  Third  Street,  Parkersburg. 
West  VA  26106-1326. 


OMB  Reviewer  Alexander  T.  Hunt,   < 
(202)  305-7860,  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Wadiington. 
DC  20503. 
Lois  K.  Hoiland. 

Departmental  Reports  Management  Officer. 
(FR  Doc  97-31954  Filed  12-5-47;  8:45  am] 
aauMQ  CODE  4si»>4e-p 


DEPARTMENT  OF  THE  TREASURY 

Submission  lo  OMB  for  Review. 
Comment  Request 

November  24, 1997. 

The  Department  of  Treasury  has 
submitted  the  follo«ving  public 
information  collection  rBquirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasuty  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service  (IKS) 

OMB  Number.  1545-0949. 
Form  Number:  IRS  Form  2567. 
Type  of  Review:  Extension. 
Title:  Application  for  Special 
Enrollment  Examination. 

Description:  This  information  relates 
to  the  determination  of  the  eligibility  of 
individuals  seeking  enrollment  status  to 
practice  before  the  Internal  Revenue 
Service. 

Respondents:  Individual  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  8.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  6  minutes. 
Frequency  of  Response:  Other  (one- 
time filing). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  25,550  houn. 

Clearance  Officer  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue. 
NW..  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Lois  K.  HoUaiid. 

Departmental  Reports  Management  Offtcer. 
(FR  Doc.  97-31955  FUod  12-5-97;  8:45  am] 
CO0E4Slfr.01-P 
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DEPARTMENT  OF  THE  TREASURY 

■MbwlB  iww  for  OMB  ROVMW{ 
Comnunt  RopuMt 

Dwcwnbf  1. 1M7. 

The  Department  of  Treasury  has 
submitted  the  follo%«rlng  public 
information  collection  requirement(i)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reducticm  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  OCBcar  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
142S  New  York  Avenue.  NW.. 
Washington.  DC  20220. 


DEPARTMENT  OF  THE  TREASURY 
Subnitealoii  for  OMB 

CuHMIMIIt  ROQIMOt 


SpMdal 

In  order  to  conduct  the  sutvot 
described  below  in  mid-December  1997, 
the  Department  of  the  Treasiuy  is 
raqus^ing^that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  December  12, 1997.  To  obtain  a  copy 
of  this  study,  please  contact  the  Internal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 

ialHMi  levaMM  Sarvke  (nS) 

OMB  Number  1S4S-1432. 

Profect  Nundter:  M:SP:V  97-031-G. 

Type  t^  Review:  Revision. 

TWe:  North  Florida  District  Office  of 
Research  and  Analysis  (DORA's)  On- 
line Filing  Program  Survey. 

Deeaiption:  The  purpose  of  this 
survey  is  to  determine  what  IRS  can  do 
to  im|Hove  On-Line  filing  and  to 
encourage  taxpayers  to  file  On-Line. 

Reapondenti:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
4.000. 

Estimated  Burden  Hours  P» 
Response:  5  minutes. 

Frequency  of  Response:  Other  (one 
time  only). 

Estimated  Total  Reporting  Burden: 
167  hours. 

C/eorance  Officer  Garrick  Shear  (202) 
622-3860.  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue, 
N.W.,  Washington.  DC  20224. 

Oh4B  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington, 
DC  20503. 
Leis  K.  HellaM. 

Dspartasntal  RspoHs  Uanagunent  Officer. 
|FR  Doc  97-31956  FU«d  12-5-47:  8:45  am) 


1, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementts)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submis8ion(8) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110. 
1425  New  York  Avenue.  NW.. 
Washington.  DC  20220. 

Special  Request:  In  order  to  conduct 
the  survey  described  below  in  early- 
December  1997,  the  Department  of  the 
Treasury  is  requesting  mat  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  inforaiationcollectfon 
by  Deosnber  4. 1997.  To  obtain  a  copy 
of  this  study,  please  contact  the  Internal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  bdow. 

Intsraal  Kavama  Sarrke  (IKS) 

(MftB  Number  1545-1432. 

Profect  Number:  M:SP:V  97-032-a 

Type  of  Review:  Revision. 

Title:  1997  IRS  Communications 
Tracking  Study. 

Descnption:  The  purpoee  of  this  study 
is  to  collect  information  to  (1)  accurately 
and  obfectively  establish  s  "benchmark" 
of  current  levels  of  taxpayers  i 
of  IRS  electronic  filing  options  as  the 
communications  program  unfolds.  The 
survey  vdll  provide  crucial 
communications  information  and 
guidance  to  ensure  the  maximum 
numbers  of  taxpayers  are  aware  of  the 
electronic  filing  options. 

The  InfiDrmanon  obtained  from  the 
survey  will  be  used  to  determine  the 
effsctivenees  of  the  communications 
program  in  increasing  taxpayer 
swaraness  of  their  electronic  filing 
options.  This  raaearch  program  is  also 
designed  to  provide  strategic 
communications  guidance  to  ensure  the 
key  target  audience  of  e-filing  is 
exposed  to  this  message.  In  addition,  the 
information  obtained  will  be  utilised  to 
determine  the  benefits  and  limitations 
of  public  service  announcement  (PSA) 
market  advertising  and  paid  market 
advertiains. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
3.200. 

Estimated  Burden  Hours  Per 
Response:  10  minutas 


Frequertcy  (^Response:  Other  (one 
time  only). 

Estimated  Total  Reporting  Burden: 
534  hours. 

Clearance  Officer.  Garrick  Shear  (202) 
022-3869,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue, 
N.W..  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Washingtm. 
DC  20503. 


Depeitutenlal  Reports  Mnnqyeient  Officer, 
in.  Doc.  97-31957  Filwl  12-5-97;  •:4S  am) 


DEPARTMENT  OF  THE  TREASURY 


1,  1997. 

The  Department  of  Treasury  has 
submittad  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  cleerance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addrassed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer. 
Department  of  the  Treasury,  Room  2110. 
1425  New  York  Avenue,  NW., 
Washington.  DC  20220. 

(US) 

OMB  Number  1545-0002. 

Form  Number  DtS  Ponn  CT-2. 

7>pe  of  Review.  Bxtanaion 

Title:  Employee  Rapraaantativa'a 
Quarterly  Railroad  Tax  Return. 

Description:  Employee  representatives 
file  Form  CT-2  quaftariy  to  report 
compensation  on  which  railroad 
retirement  taxes  are  due.  IRS  uses  this 
information  to  ensure  that  employee 
repreeentatives  have  paid  the  correct 
tax  Form  CT-2  also  transmits  the  tax 
payment 

Respondents:  Individual  or 
households. 

Estimated  Number  of  Resp<mdents/ 
Recordkeepers:  28. 

Estimated  Burden  Hours  Pv 
Respondent/Recordkeeper 

Racordkaeplng  28  i 

learning  about  tiia  law  or  tlis  14 : 

form. 

Praparing  the  form  31  odn. 

Copying,  aMembling  and  aand-  17  ndn. 

ing  Dm  form  to  tlie  IRS. 

Frequency  of  Response:  Quarterly. 
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Estimated  Total  Reporting/ 
Recordkeeping  Burden:  165  hours. 

OMB  Number  1545-0043. 

Form  Number  IRS  Form  972. 

Type  {^Review:  Extension. 

Title:  Consent  of  Shareholder  to 
Include  Specific  Amount  of  Gross 
InoHne. 

Description:  Form  972  is  filed  by 
shareholders  of  corporations  to  elect  to 
include  an  amoimt  in  gross  income  as 
a  dividend.  The  IRS  uses  Form  972  as 
a  check  to  see  if  an  amended  return  is 
filed  to  include  the  amount  in  income 
and  to  determine  if  the  corporations 
claimed  the  correct  amount 

Respondents:  Individual  or 
households.  Business  or  other  for-profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  400. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Racordkaeping  13  min. 

lemming  about  the  law  at  tlie  3  min. 

fonn. 

Preparing  the  form  ........ 14  min. 

Copying,  assembling,  and  tend-  31  min. 

ing  tiie  fonn  to  the  IRS. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reportiitg/ 
Recordkeeping  Burden:  412  hours. 

OMB  Number:  1545-0135. 

Form  Number  IRS  Form  1138. 

Type  of  Review:  Extension. 

Title:  Extension  of  Time  for  Payment 
of  Taxes  by  a  Corporation  Expecting  a 
Net  Operating  Loss  Carryback. 

Description:  Form  1138  is  filed  by 
corporations  to  request  an  extension  of 
time  to  pay  their  income  taxes, 
including  estimated  taxes.  Corporations 
may  only  file  for  an  extension  when 
they  expect  a  net  operating  loss 
carryback  in  the  tax  year  and  want  to 
delay  the  payment  of  taxes  from  a  prior 
tax  year. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,033. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 

Recordlceeping  3  hr..  21  min. 

Learning  about  the  law  or     42  ndn. 

the  fonn. 
Preparing  and  sending  the     47  min. 
fonn  to  tlie  ntS. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9.819  hours. 

OMB  Number  1545-0236. 

Form  Number  IRS  Form  11-C. 

Type  of  Review:  Extension. 

Title:  Occupational  Tax  and 
R^istration  Return  for  Wagering. 

Description:  Form  11-C  is  used  to 
register  persons  accepting  wagers 
(Internal  Revenue  Coide  section  4412). 
IRS  uses  this  form  to  register  the 
respondent,  collect  the  annual  stamp  tax 
(Internal  Revenue  Code  section  4412). 
and  to  verify  that  the  tax  on  wagers  is 
reported  on  Form  730. 

Respondents:  Business  or  other-for 
profit.  Individual  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  11,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper. 

Racordlcaeping  7  hr.,  10  min. 

Laaming  almut  the  law  or  34  min. 

the  SKm. 

Preparing  tha  tarm 1  hr.,  38  min. 

Copying,  assembling,  and  16  min. 

lending  the  fimn  to  tiie 

nts. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  110,975  hours. 

OMB  Number;  1545-1143. 

Fonn  Number:  IRS  Form  706-GS(D- 
1). 

Type  of  Review:  Extension. 

Title:  Notification  of  Distribution 
From  a  Generation-Skipping  Trust 

Description:  Form  706-GS(D-l)  is 
used  by  trustees  to  notify  the  IRS  and 
distributees  of  information  needed  by 
distributees  to  computer  the  Federal 
Generation  Skipping  Trust  (GST)  tax 
imposed  by  Internal  Revenue  Code  (IRC) 
section  2601.  IRS  uses  the  information 
to  enforce  this  tax  and  to  verify  that  the 
tax  has  been  properly  computed. 

Respondents:  Individual  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  80,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeepers: 

Recordkeeping  _ 1  hr.,  33  min. 

Learning  about  ttie  law  or      1  hr.,  46  min. 
the  form. 


Preparing  the  form  ..» 41  min. 

Coying,  asaembling,  and        20  min. 

sending  the  fomi  to  tlie 

IRS. 

Frequertcy  of  Response:  Aimually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  348.000  hours. 

OMB  Number  1545-1 144. 

Form  Number  IRS  Form  706-GS(D). 

Type  of  Review:  Extension. 

Title:  Generation-Skipping  TmuSet 
Return  for  Distributions. 

Description:  Form  706-GS(D)  is  tised 
by  the  distributees  to  compute  and 
report  the  Federal  Generation-Skipping 
Transfer  (GST)  tax  imposed  by  Internal 
Revenue  Code  (IRC)  section  2601.  IRS 
uses  the  information  to  enforce  this  tax 
and  to  verify  that  the  tax  has  been 
properly  computed. 

Respondents:  Individual  or 
houscdiolds. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeepa^ 

RecoTdkaeping  7  min. 

Learning  alxmt  tlw  law  or  the    13  min. 

fonn. 

Preparing  the  form  . 24  min. 

Copying,  aaaembling,  and  s«id-    19  min. 

ing  tiuB  form  to  the  IRS. 

Frequertcy  of  Response:  Aimually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,030  hours. 

OMB  Number  1545-1145. 

Fonn  Number:  TRS  Form  706-GS(T). 
Schedule  A  and  Schedule  B. 

Type  of  Review:  Extension. 

Title:  Generation-Skipping  Transfer 
Tax  Return  for  Terminations. 

Description:  Form  706-GS(T)  is  used 
by  trusteiBS  to  compute  and  report  the 
Federal  Generation-Skipping  Transfer 
(GST)  tax  imposed  by  Internal  Revenue 
Code  (KC)  section  2601.  IRS  uses  the 
information  to  enforce  this  tax  and  to 
verify  that  the  tax  has  been  properly 
computed. 

Respondents:  Individual  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 


.. 

Form  706-GS(T) 

ScheduleA 

ScheduleB 

Recordkeeping 

Learning  about  the  law  or  the  form „ .. 

Preparing  the  form ^ 

40  min . 

29  min 

32  min  ..„ 

13  min  

17  min 

38  min  

20  min 

I3mia 
7  min. 
20  min. 

Copying,  assembling,  and  sending  the  tomi  to  the  IRS 

20  min _ 

20  min. 
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Fmquattcy  ofRetponse:  Annually. 

Ettimated  Total  Reporting/ 
Recordkeeping  Burden:  600  houn. 

Oka  Number:  1545-1558. 

Revenue  Procedure  Number.  Ravonue 
Procedure  97-43  and  Revenue  Ruling 
97-39. 

Type  of  Review:  Extension. 

Title:  Procedures  for  Electing  Out  of 
Exemptions  Under  Section  1.475(c)-l 
(Revenue  Procedure  97-43):  and  Mark 
to  Market  Accounting  Method  for 
Dealers  in  Securities  (Revenue  Ruling 
97-39). 

Deecription:  Revenue  Procedure  97- 
43  provides  taxpayers  automatic 
consent  to  change  to  mark-to-mariwt 
accounting  for  securities  after  the 
taxpayer  elects  under  1.475(c)-l,  subfect 
to  qiacified  terms  and  conditiona. 
Revenue  Ruling  97-39  provides 
taxpayers  additional  mark-to-market 
guidance  in  a  question  and  answer 
format. 

Reepondentt:  Businees  or  other  Uxt- 
profit 

Estimated  Number  of  ReepondentM: 
20.000. 

Betimated  Burden  Houre  Fbt 
Reapondent:  27  hours.  30  minutes. 

nequency  ofReaponse:  On  occasion. 

Estimated  Total  Reptuting  Burden: 
550.000  hours. 

CJearance  OyjSoar  Gavrlck  Shear  (202) 
622-3809.  Internal  Revenue  Service. 
Room  5571. 1111  Constitution  Avenue. 
NW..  Washington.  DC  20224. 

OIMB  Reviewer  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 


and  Budget.  Room  10226.  New 

Executive  Office  Building.  Washington. 

DC  20503. 

LetoK-HeOMi. 

Departmental  Repoita  Uanaguuent  Officer. 

IFR  Doc  97-31958  FUed  12-5-07;  8:45  am) 


MEPARTMEirr  OF  THE  TREASURY 
Sobmlaalon  Id  OMB  for  I 


3. 1997. 

The  Department  of  Treesury  has 
submitted  the  following  public 
infonnation  collection  requirenient(s)  to 
OMB  for  review  and  deaiwice  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  I^w  104-13.  Conies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  showd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer.  Department  of  the 
Treesury.  Room  2110. 1425  New  York 
Avenue.  NW..  Waahington.  DC  20220. 


(ms) 

OMB  Number:  154S-0029. 

Fmm  Number  IRS  Fonns  941. 
Schedule  B  (Form  941):  941-PR. 
Schedule  B  (941-PR):  941-SS.  and  941- 
V. 

Type  ef  Review:  Extension. 
Tttle: 

Employer's  Quarterly  Fedanl  Tax 


Return  (Form  941); 

Emjrfoyer's  Record  of  Fedanl  Tux 
Liability  (Schedule  B.  Form  941); 

Planilla  F^  La  Declaradon 
Trimestral  Del  Patrono  (Form  941- 
PR): 

Registro  Suplementario  De  La 
ObUgacion  Contributiva  Federal  Del 
Patrdno  (Schedule  B.  Form  941- 
PR): 

Employer's  Quarterly  Federal  Tax 
Return  (American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  U.S. 
Vir^  Islands  (Form  941-SS):  and 

Payment  Voucher  (Form  941-V). 

Deecription:  Form  941  is  used  by 
employers  to  report  payments  made  to 
employees  subfect  to  income  tax  and 
Social  Security/MedicarB  taxes  and  the 
amounts  of  these  taxes.  Form  941-PR  is 
used  by  employers  in  Puecto  Rioo  to 
report  Social  Security  and  Medicare 
taxes  only.  Form  941-^  is  used  by 
employers  in  the  U.S.  poesessions  to 
report  Social  Security  and  Medicare 
taxes  only.  Schedule  B  is  used  by 
employers  to  record  their  employment 
tax  liability. 

Respondents:  Business  or  other  for- 
profit  individual  or  households,  not- 
ioi^profit  institutions.  Federal 
Government  State.  Local  or  Tribal 
Govenunents. 

Estimated  Number  of  Respondent*/ 
Recordkeepers:  12,494.773. 

Estimated  Burden  Hours  Per 
Respondent/Rectadkeeper 


Fofin 

Raowdkeeping 

l^vnlng  abom  «w 

CDpyme.  aaaemuma 

and  sandno  the  form 

tottwIRS 

941                               ^  ,^      ^,  ^^^„  ,„.. 

llhr..43min 

2  hr.,  40  min        -,■ 

2emin  .    .. 

Omm       

Omin  . 

Omm  

Omm  .. 

^  hr  37  f«*! 

18  ram 

941  Jfrtfwfiit*  R 

2  mm  

12  mm 

2  mm 

13  mm 

Omm 

Omm 

941-PR » 

941-Pn  Schedule  B 

941-8S 

941-V  ^ 

7  hr..  0  min       

2  hr..  40  mm 

7  hr.,  18  min        

14  min 

eooo 

nil 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  318.978.543 
hours. 

Clearance  Officer  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571.  1111  Constitution  Avenue. 
NW..  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Lois  K.  HoUaad. 

Departmenlal  Reports.  Management  Officer. 
(FR  Doc.  97-31959  Filed  12-&-97:  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 

Bur— u  of  Alcohol,  Tobaeoo  and 
FIrsnfins 

Pfopoood  CoNocUon:  ComnMnt 


ACTION:  Notice  and  request  for 
conunents. 


The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  propoeed 
and/or  continuing  information 


collections,  as  required  by  the 
Paperw(Hk  Reduction  Act  of  19^5.  Pub. 
L.  104-13  (44  U.S.C.  3506(cH2XA)). 
Currently,  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Notice  of 
Firearms  Manufactured  or  Imported. 

DATES:  Written  comments  should  be 
received  on  or  before  February  6, 1998 
to  be  assured  of  consideration. 

AOORESSES:  Direct  all  written  commenU 
to  Linda  Barnes,  Bureeu  of  Alcohol. 
Tobacco  and  Firearms.  650 
Massachusetts  Avenue.  NW., 
Washington,  DC  20226,  (202)  927-8930. 
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FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Nereida  Levine. 
National  Firearms  Act  Branch,  650 
Massachusetts  Avenue.  NW.. 
Washington.  DC  20226.  (202)  927-8330. 

SUPPLBNENTARY  MTORMATION: 

Title:  Notice  of  Firearms  . 
Manufactured  or  Imported. 

OMB  Number  1512-0025. 

Form  Number  ATF  F  2  (S320.2). 

Abstract:  ATF  F  2  (5320.2)  is  used  by 
a  federally  qualified  firearms 
manufacturer  or  importer  to  report 
firearms  manufactured  or  imported  and 
to  have  these  firearms  registered  in  the 
National  Firearms  Registration  and 
Transfer  Record  (NFRTR)  as  proof  of  the 
lawful  existence  of  the  firearm. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
590. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  5,900. 

Request  for  Comments:  Comments 
submitted  in  resfranse  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
conunents  will  become  a  matter  of 
public  record.  Conunents  are  invited  on: 

(a)  Whether  the  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
infonnation  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  fonns  of  infonnation 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  2. 1997. 
Jofao  W.  Magaw. 
Director. 

(FR  Doa  97-32065  FUed  12-5-97;  8:45  am] 
aiLUNG  oooc  4sio-ai-r 


DEPARTMENT  OF  THE  TREASURY 

Buroau  of  Alcohol,  Tobacco  and 
Firaarma 

Propoaad  CoHaction;  Commant 
Raquaat 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opporttmity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Monthly  Report — ^Export  Warehouse 
I*roprietor. 

DATES:  Written  comments  should  be 
received  on  or  before  February  6, 1998 
to  be  assured  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Mary  Wood, 
Regulations  Branch,  65b  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202) 927-8185. 

SUPPLEMENTARY  INFORMATION: 

Title:  Monthly  Report— Export 
Warehouse  Proprietor. 

OMB  Number;  1512-0115. 

Form  Number:  ATF  F  5220.4  (2140). 

Abstract:  ATF  F  5220.4  is  a  report  that 
is  completed  and  filed  by  proprietors 
who  are  qualified  to  operate  export 
warehouses  that  handle  untaxpaid 
tobacco  products.  The  report  provides  a 
summation  of  all  transactions  at  the 
export  warehouse  and  accounts  for  the 
untaxable  products  being  handled  by 
these  proprietors.  No  tax  will  be  paid  on 
the  tobacco  products  if  they  are  properly 
exported. 

Current  Actions:  The  only  change  to 
this  information  collection  is  an 
increase  in  the  number  of  respondents 
therefore  resulting  in  an  increase  in 
burden  hours. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
221. 


Estimated  Time  Per  Respondent:  48 
minutes. 

Estimated  Total  Aimual  Btirdea 
Hours:  2,148. 

Request  for  Comments 

Comments  submitted  in  respxinse  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  udlity; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  mhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  fonns  of  infonnation 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purcliase  of  services 
to  provide  information. 

Dated:  December  2. 1997. 
lohnW.Magsw, 
Director. 
(FR  Doc.  97-32066  FUed  12-5-97;  8:45  am] 

aiLUNO  CODE  4S10-S1-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Propoaad  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  £)epartment  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Explosives  Transaction  Record. 

DATES:  Written  comments  should  be 
received  on  or  before  February  6, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
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Massachusetts  Avenue,  NW.. 
Washington.  DC  20226,  (202)  g27-«g30. 
FOR  FUflTHCn  irOWiATWN  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Gail  H.  Etevis, 
Firearms,  Explosives  and  Arson 
Programs  Division,  650  MassachusetU 
Avenue.  NW.,  Washington.  DC  20226, 
(202) 927-6033. 

aUPrifMENTAIIY  MFOfMATKW: 

Tide:  Explosives  Transaction  Record. 

OMB  Number  1512-0184. 

Fonn  Number:  ATF  F  5400.4. 

Abttfoct:  The  Explosives  Transaction 
Record  is  used  to  verify  the  qualification 
and  identincation  of  unlicensed  persons 
wishing  to  purchase  explosive  materials 
from  licensed  dealers,  as  well  as  the 
location  in  which  the  explosives  are 
intended  for  storage  and/or  use.  ATF 
uses  the  information  in  its 
investigations  and  inspections  to 
establish  leads  and  determine 
compliance. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents: 
1.140. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  7.227. 

Ka^naat  for  Commwnta 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (a)  estimates  of  capital 
or  start-up  coats  and  coats  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

DatMl:  Dwramtwr  2. 1997. 
|ohaW.Mi«aw,' 
Director. 
|FR  Doc.  07-32067  Filed  12-5-97;  8:45  aa) 

COM  4StO-»1-» 


DEPARTMENT  OF  THE  TREASURY 
Bureau  of  Alcohol.  ToImcoo  and 


Propoaad  CoNaction;  Cofnmant 


ACTION:  htotice  and  request  for 
comments. 


The  Department  of  the 
Treasury,  as  part  of  its  continuing  efibrt 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  i^encies  to  take  this 
opfiortunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2KA)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Special  Tax  Renewal  Registration  and 
Return  and  Special  Tax  Location 
Registration  Listing. 
DATES:  Written  comments  should  be 
received  on  or  before  February  6, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes.  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226.  (202)  927-8930. 
FOR  FURTHER  WTOWMATION  CONTACT: 
Requests  for  additional  in  formation,  or 
copies  of  the  form(8)  and  instructions 
should  be  directed  to  Robert  P.  Ruhf, 
Revenue  Operations  Branch.  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-8188. 

SUPPLEMENTARY  MFORMATKM: 

Title:  Special  Tax  Renewal 
Registration  and  Return  and  Special  Tax 
Location  Registration  Listing. 

<M4B  Number:  1512-0500. 

Form  Number:  ATF  F  5630. 5R  and 
ATF  F  5630.5RC. 

Abstract:  All  of  the  information 
requested  on  ATF  F  5630. 5R  and  ATF 
F  5630.5RC  is  essential  to  the  functions 
of  collecting,  processing  and  accounting 
for  alcohol,  tobacco  and/or  firearms 
special  tax  payments.  The  forms 
identify  the  taxpayer,  tax  classes  and  the 
particidar  premises  covered  by  the 
return. 

Current  Actions:  The  only  change  to 
this  information  collection  is  a  decrease 
in  the  number  of  respondents. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
350,000. 

Estimated  Time  Per  Respondent:  15 
minutes. 


Estimated  Total  Aiwual  Burden 
Hours:  87,500. 

Kaqnast  Im- Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper   . 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  acctuBcy  of  tKe  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimiMi  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  2. 1997. 

Director. 

(FR  Doc  97-320ea  Filed  12-5-97;  6:45  am] 
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DEFARTMENT  OF  THE  TREASURY 
of  Alcohol.  Tabaooo  and 


CoHactlonj  Cotnnianl 


ACTION:  Notice  and  request  for 
comments. 


r:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  within 
the  Department  of  the  Treesury  is 
soliciting  comments  concerning  the 
Distilled  Spirits  Plant  (DSP)  Processing 
Records  and  Reports. 
DATES:  Written  comments  should  be 
received  on  or  before  February  6, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  IX  20226,  (202)  927-8930. 
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FOR  FURTHER  MRMMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  foim(s)  and  instructions 
should  be  directed  to  Marsha  D.  Baker, 
Regulations  Division,  650  Massachusetts 
Avenue.  NW..  Washington,  DC  20226. 
(202)  927-8177.  v 

SUf>Pl^ie«TARY  mformation: 

Title:  Distilled  Spirito  Plant  (DSP) 
Processing  Records  and  Reports. 

CMB  Number.  1512-0198. 

Fonn  Number.  ATF  F  5110.28. 

Recordkeeping  Requirement  ID 
Number  ATF  REC  5110/3. 

Abstract:  The  information  collected  is 
necessary  to  account  for  and  verify  the 
processing  of  distilled  spirits.in  bond. 
The  information  is  used  to  audit  plant 
operations,  monitor  industry  activities 
for  the  efficient  allocation  of  personnel 
resources  and  the  compilation  of 
statistics.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

TYpe  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
134. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  3.886. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  2, 1997. 
lobn  W.  Magaw, 
DirBctor. 

(FR  Doc.  97-32069  Filed  12-5-97;  8:45  am] 
aajjMo  oooe  4sio-«i-» 


DEPARTMENT  OF  THE  TREASURY 
Buraou  of  Alcohol,  Tobacco  and 


Propoaad  CoNaction;  Comment 


ACTION:  Notice  and  request  for 
comments. 


f:  The  Department  of  the 
Treesury,  as  part  of  its  continuing  efibrt 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportuinity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3S06(cM2XA}).  Currentiy,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  Is 
soliciting  comments  concerning  the 
Signing  Authority  for  Corporate 
Officals. 

DATES:  Written  comments  shoidd  be 
received  on  or  before  February  6, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  650 
Massachusetts  Avenue.  NW.. 
Washington.  DC  20226.  (202)  927-8930. 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Majorie  D.  Ruhf, 
Regulations  Branch,  650  Massachusetts 
Avenue.  NW..  Washington,  DC  20226, 
(202)  927-8202. 

SUPPI^MENTARV  MFORMATION: 

Title:  Signing  Authority  for  Corporate 
Officials. 

OMB  Number  1512-0188. 

Form  Number  ATF  P  5100.1. 

Abstract:  ATF  collects  this 
information  in  order  to  assure  that  only 
individuals  authorized  by  a  regulated 
business  sign  the  form  on  the  business' 
behalf.  The  form  identifies  the 
corporation,  the  individual  or  office 
authorized  to  sign,  and  documents  the 
authorization.  The  permittee  is  required 
to  keep  copies  of  all  qualifying 
documents  for  3  yean  aftm  final 
discontinuance. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
onfy. 

7w»  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Pet  Respondent:  15 
minutes. 


Estimated  Total  Annual  Burden 
Hours:  250. 

Request  for  Coomnents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  coUecteid;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  ,or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  2, 1997. 
JohaW.Mi^aw. 
Director. 
(FR  Doc.  97-32070  Filed  12-5-97;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 


Surety  Companies  Accaptiiila  on 
Fadaral  Bonds:  Exacutiva  RMc 
bKlamnlty  Inc. 

SUMMARY:  (Dept  Circ.  570. 1997  Rev.. 
Supp.  No.  4). 

FOR  FURTHER  MFORMATION  CONTACT: 
Surefy  Bond  Branch  (202)  874-6507. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  Sections  9304  to  9308.  Tide  31, 
of  the  United  States  Code.  Federal  bond- 
approving  officera  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570, 1997  Revision,  on  page  35558  to 
reflect  this  addition: 

Executive  Risk  Indemnity  Iik. 
BUSINESS  ADDRESS:  82  Hopmeadow 
Street,  P.O.  Box  2002,  Simsbury,  CT, 
06070-7683.  PHONE:  (860)  408-2000. 
UNDERWRITING  LIMITA'nON:  * 
$12,001,000.  SURETY  UCENSES:'  AL, 
AK,  AZ,  AR,  CA,  DE.  DC.  GA,  HI,  ID,  IL, 
IN,  lA,  KS,  KY,  LA,  MD,  MA,  MI,  MN. 
MS,  MO,  MT,  NE,  NV.  NH,  NJ,  NM.  NY. 
NC.  ND,  OH,  OK.  OR.  PA.  PR,  RI,  SC, 
SD.  TN.  TX,  UT.  VT,  VA.  WA,  WV,  WI. 
WY.  INCORPORATED  IN:  Delaware. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
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to  that  data.  The  Cartificata*  are  sub)act 
to  nibaaquent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570.  vvlth 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  (http:/ 
/www.&ns.treas.gov/c570.html)  or 
through  our  computerized  public 
buUadn  board  system  (FMS  Inside  Line) 
at  (202)  B74-6887.  A  hard  copy  may  be 
purchMed  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  CPO.  use  the  following 
stock  number  046000~00509-«. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
tba  Traaaury,  Financial  Management 
Service,  Funds  Management  Division. 
Surety  Bond  Branch,  3700  East-West 
Highway.  Room  BAll.  HyatUville.  MD 
20782. 

DbImI:  Daosmbar  1. 1997. 
Charals  F.  Sckwaa  m. 
Dinctor,  Funds  ManagBment  Diviskm, 
nnoitdal  kkmaguMnt  Sarvioa. 
(FR  Doc  07-32078  Filed  12-5-97;  8:45  ami 


DEPARTMENT  OF  THE  TREASURY 


KTOpOMG  OWMGUOfi!  UOnNIMlll 

RsQuast  fof  Fonii  4606 

AOBICV:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


r:  The  Department  of  the 
Treastiry,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  taka  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(cK2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
4506,  request  for  Copy  or  Transcript  of 
Tax  Form. 

DATES:  Written  comments  should  be 
racaivad  on  or  before  February  6, 1998 
to  be  aaaured  of  consideration. 
AOORCSSES:  Direct  all  written  commenU 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washingtoa.  DC  20224. 


FOR  RMTHER  WIFOMfUTION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUmAKNTANY  MFOMNATION: 

Title:  Request  for  Copy  or  Transcript 
of  Tax  Form. 

OMB  Number  1545-0429. 

Form  Number:  4506. 

Abetract:  Internal  Revenue  Code 
section  7513  allows  taxpayers  to  raquaat 
a  copy  of  a  tax  return  or  related 
documents.  Form  4506  is  used  for  this 
purpose.  The  information  provided  will 
be  used  for  research  to  locate  the  tax 
form  and  to  ensure  that  the  requestor  is 
the  taxpayer  or  someone  authoiizad  by 
the  taxpayer  to  obtain  the  documents 
requested. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Tyj)e  of  Review:  Extension  of  a 
cturently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  ornanizations,  individuals  or 
households,  farms,  and  Federal,  state, 
local,  or  tribal  governments. 

Estimated  Number  of  Respondents: 
914.540. 

Estimated  Time  Per  Respondent:  1  hr., 
4  min. 

Estimated  Total  Annucd  Burden 
Hours:  969,412. 

The  following  paragraph  applies  to  aU 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
use.  6103. 

Raquaat  for  Conmienta 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 


of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology: 
•nd  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  infcwmation. 

Approved:  November  25, 1997. 
Garrick  K.  Shear, 
IHS  Reports  Clearance  Officer. 
IFR  Doc  97-32076  Filed  12-5-97;  8:45  aai] 


DEPARTMENT  OF  THE  TREASURY 


Praooaad  CoMaclloti-  Commanl 
Raqu— t  lof  Fofm  1041  and  Railed 
SchedulM  D,  J.  and  K-1 

AQENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTKM:  Notice  and  request  for 

cotnoianta. 

aUMMAMY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(cM2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1041  and  related  Schedulaa  D,  J,  and  K- 
1. 

DATES:  Written  comments  should  be 
received  on  or  before  February  6, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPt^KNTARY  MFORMATION: 

Title:  U.S.  Income  Tax  Return  for 
EsUtes  and  Trusts  (Form  1041),  Capital 
Gains  and  L.osses  (Schedule  D). 
Accumulation  Distribution  for  a 
Complex  Trust  (Schedule  J). 
Beneficiary's  Share  of  Income. 
Deductions.  Credits,  etc.  (Schedule  K- 

1). 
OMB  Number:  1545-0092. 
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Form  Number  Form  1041  and  related 
Schedules  D,  J,  and  K-1. 

Abstract:  IRC  section  6012  requires 
that  an  annual  income  tax  return  be 
filed  for  estates  and  trusts.  The  data  is 
used  by  the  IRS  to  determine  that  the 
estates,  trusts,  and  beneficiaries  filed  the 
proper  returns  and  paid  the  correct  tax. 

Current  Actions:  ^ 

The  following  changes  were  maide: 

Form  1041: 

Page2 

Line  6  was  added  to  Schedule  A  for 
an  adjustment  necessitated  by  Internal 
Revenue  Code  section  1202. 

Other  Information — Line  9  was  added 
to  identify  those  returns  with  potential 
for  generation-skipping  transfer  tax. 

Page  3 

Line  11  was  added  to  Schedule  I  for 
the  new  section  1202  adjustment 

New  Part  TV  was  necessitated  by  the 
capital  gain  changes  in  the  Taxpayer 
Relief  Act  of  1997  (TRA  97).  Because 
capital  gain  rates  may  not  be  below  the 
alternative  minimum  tax  rates, 
fiduciaries  must  calculate  the  ciq>ital 
gains  minimum  tax  on  Schedule  L 

Schedule  D 

Line  4  was  deleted  to  reduce  burden 
and  save  space. 

Parts  n  and  III  wrere  revised  to  reflect 
the  capital  gain  changes  in  TRA  97.  The 


old  Part  V  was  moved  to  the 
instructions  and  made  into  a  worksheet. 
Old  Part  VI  was  renumbered  as  Part  V. 
The  new  Tax  Computation  Using 
Maximum  Capital  Gain  Rates  has  been 
completely  revised  as  required  by  TRA 
97.  V 

Schedule  K-1 

New  lines  4a  and  4b  were  added  to 
reflect  changes  made  by  TRA  97.  The 
beneficiaries  need  this  breakdown  of 
long-term  capital  gain  to  complete  their 
own  Schedule  D. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
3.242.585. 

Estimated  Time  Per  Respondent:  107 
hr.,  21  min. 

Estimated  Total  Aimual  Burden 
Hours:  348,095,641. 

The  following  paragraph  applies  to  all 
of  the  collections  of  inf (amotion  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 


revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Raqoest  for  Commenta 

Commrats  submitted  in  response  to 
this  notice  will  be  simmiarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the' collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collectod;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  (jollection 
techniques  or  other  forms  of  iidbrmation 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  November  26. 1997. 
Garridkm.  Shear. 
mS  Reports  Clearance  Officer. 
[FR  Doc  97-32077  Filed  12-5-97;  8:45  am) 
oooc4a»-oi-u 
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Corrections 


Fadanl  Bagistar 
Vol.  62.  No.  235 

Monday,  Dacembar  8,  1997 


Tbto  aaclion  d  thm  FEDERAL  REGISTER 
conliint  wilortai  cofT«ciion»  ol  prwwiouaiy 
pubMwd  PrwidwUM.  Rute.  Propoawl  Rule, 
and  NoBce  documarHB.  Th— ooiraeMom  f 
pwpMfwl  by  tfw  OfRoc  of  tfw  F9dml 
RagMar.  Agancy  praparad  correcMooa  ara 
iaauad  aa  ttnnart  duoumanti  and  appaar  in 
ttta  ippraprtala  dDCu>>>ant  ( 
in» 


OEPARTMBUT  OF  HEALTH  AND 
HUMAN  SERVICES 

IHMdand  Drug  Administration 

21  CFR  Part  101 

Food  LabMing;  StalMnwit  of  ktontity. 
Nuvmon  LaDOHfiQ  ana  mgraaiani 
Labaling  of  DIalary  SupplainaiHa; 


Septembar  23, 1997.  make  the  following 
correction: 

§101.4    (Corradadll 

On  page  49848,  in  $  101.4(hXl).  in  the 
first  coltunn,  in  the  fiiat  line,  "preaaed" 
•hould  read  "be  expreaaed". 
auMOOOM  itm^-o 


OEPARTMENT  OF  HOU8INQ  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  570 
(Dodwt  Na  FIM1S6-IMH1 
Rm2S06-AB»1 

Conmiunity  Dovatopnant  Block 
Grams:  Htm  York  Small  CHIaa 


On  page  62912.  in  the  second  column, 
under  Diacuaaion  of  Public  Commenti, 

in  the  second  line,  "July  "  should  read 

"June". 

aaxBMoooc  iM»-*t« 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Avialion  Administration 
r  Neaoa  Na  pe-«7-6q 


Patltlons  for  Examptlon;  Summary  of 
Palltlons  Raoalvad;  DiaposWons  of 


CatT&ction 

In  rule  document  97-24739  beginning 
on  page  49826,  in  the  issue  of  Tuesday. 


Cf>n9ction 

In  rule  doounent  97-30940. 
beginning  on  page  62912.  in  the  issue  of 
Tuesday.  November  25. 1007.  make  the 
following  correction: 


CofTBCtion 

In  notice  document  07-30775. 
beginning  on  page  62665.  in  the  issue  of 
Monday.  November  24, 1007.  make  thft 
following  correction: 

On  page  62865,  in  the  second  colimm, 
in  FetitioM  tor  ExanpttMi.  in  the  12th 
line.  Docket  No.:  "20041"  should  read 
"20014". 


r  I 


Mopctoy 
Doc6niD6r 


8,  1997 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  264,  et  al. 

Hazardous  Waste  Treatment,  Storage,  and 

Disposal  Facilities  and  Hazardous  Waste 

Generators;  Organic  Air  Emission 

Standards  for  Tanics,  Surface 

impoundments,  and  Containers;  Final 

Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  264,  265,  and  270 
[M.  W  2  6807;  FRL-6931-7] 
Rm20eO-nAQ44 

Hazardous  Waste  Treatment.  Storage, 
artd  Disposal  Facilities  and  Hazardous 
Waste  Qenerators;  Organic  Air 
Emission  Standards  for  Tanks,  Surtoce 
Impoundments,  and  Containers 

AOOICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  clarification  and 
technical  amendment. 


t:  Under  the  authority  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended,  the  EPA  has 
promulgated  standards  (59  PR  62896. 
December  6, 1994)  to  reduce  organic  air 
emissions  firom  certain  hazardous  waste 
management  activities  to  levels  that  are 
protective  of  human  health  and  the 
environment.  (The  standards  are  known 
colloquially  as  the  "subpart  OC" 
standards  due  to  their  inclusion  in 
subpart  CC  of  parts  264  and  265  of  the 
RCRA  subtitle  C  regulations).  These  air 
standards  control  organic  emissions 
from  certain  tanks,  containers,  and 
surface  impoundments  (including  tanks 
and  containers  at  generators'  facilities) 
used  to  manage  hazardous  waste 


capable  of  releasing  organic  waste 
constituents  at  levels  which  can  harm 
human  health  and  the  environoMnt 

Since  publication  of  the  final 
standards  on  December  6,  1994,  the  EPA 
has  given  public  notice  and  taken 
comment  on  several  proposed  revisions 
to  the  final  rule,  and  has  made 
corresponding  amendments.  In  raaponse 
to  public  comments  and  inquiries, 
today's  action  makes  clarifying 
amendments  to  certain  regulatory  text, 
and  provides  clarification  of  OBTtain 
preamble  language  that  was  contained 
in  previous  documents  for  this 
rulemaking. 

CMTfS:  These  amendments  aito  effective 
December  8.  1997. 


This  document  is  available 
on  the  EPA's  Clean-up  Information 
Bulletin  Board  (CLU-IN).  To  access 
CLU-IN  with  a  modem  of  up  to  26.800 
baud,  dial  (301)  589-8366.  First  time 
uaert  will  be  asked  to  input  some  initial 
registration  information.  Next,  select 
"D"  (download)  from  the  main  menu. 
Input  the  file  name  "RCRA-FIN.ZIP"  to 
download  this  document.  Follow  the 
on-line  instructions  to  complete  the 
download.  More  information  about  the 
download  procedure  is  located  in 
Bulletin  104;  to  read  this  type  "B  104" 
from  the  main  menu.  For  additional 
help  with  these  instructions,  telephone 
the  CLU-IN  help  line  at  (301)  589-8368. 


Docket.  The  supporting  information 
used  for  the  subpart  CC  rulemaking  is 
available  for  public  inspection  and 
copying  in  the  RCRA  docket.  The  RCRA 
docket  numbers  pertaining  to  this 
rulemaking  are  F-91-CESP-FFFFF,  F- 
92-CESA-FFFFF.  F-94-CESF-FFFFF, 
F-94-CE2A-FFFFF.  F-95-CE3A- 
FFFFF.  F-9fr-CE3F-FFFFF.  and  F-96- 
CE4A-FFFFF.  The  RCRA  docket  is 
located  at  Crystal  Gateway.  1235 
Jefferson  Davis  Highway.  First  Floor,    ' 
Arlington.  Virginia.  Review  of  docket 
materials  is  conducted  at  the  Virginia 
address:  the  public  must  have  an 
appointment  to  review  docket  materials. 
Appointments  can  be  scheduled  by 
cidling  the  Docket  Office  at  (703)  603- 
9230.  The  mailing  address  for  the  RCRA 
docket  office  is  RCRA  Information 
Center  (5305W).  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW, 
Washington.  DC  20460. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
general  information  about  the  RCRA  Air 
Rules,  or  specific  rule  requirements  of 
RCRA  rules,  please  contact  the  RCRA 
Hotline,  toll-free  at  (800)  424-9346. 
Contacts  for  specific  information  are 
listed  in  the  SUPPI.EMENTARY 
MFORMATKM  section  of  this  preamble. 

SUPP(.BIIENTARY  INFORMATION: 

Regulated  Entitieg:  The  entities 
potentially  affected  by  this  action 
include: 


Category 


Exwnplea  ol  regutalad  entMea 


Indualry  . — 

Federal  Govarranem 


and  are  subieci  lo  RCRA  subme  C 
on-aNe  in  RCRA  permit-exempl  tanks  or  containers 


ordtoposeol 
reouiranientL  or  9wt  aocwnuIMB  heiafrtrw 
pursuant  to  40  CFR  262.34<a). 
Fedam  agwwiee  that  traet.  store,  or  dispose  ol  twardous  waste  and  are  subiect  to  RCRA  aubtiile  C  permit- 
ling  requirements,  or  that  accumulate  hazardous  waala  on-site  in  RCRA  permit-exempt  tanks  or  containers 
purausnl  to  40  CFR  262.34(a). 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  reader*  legarding  entities  likely  to  be 
interested  in  the  amendments  to  the 
regulation  affected  by  this  action.  To 
determine  whether  your  facility  is 
regulated  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  in  §  264.1030  and  §  265.1030  of 
the  RCRA  subpart  AA  rules.  §  264.1050 
and  S  265.1050  of  the  RCRA  subpart  BB 
rules,  and  S  264.1080  and  §  265.1080  of 
the  RCRA  subpart  OC  air  rules. 

Informational  Contacts 

If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  situation,  or  questions  about 
compliance  approaches,  permitting, 
enforcement  and  rule  determinations. 


pleese  contact  the  appropriate  regional 
representative  below: 

Region  I 

Stephen  Yee.  (617)  565-3550;  Jim 
Caffey.  565-3437;  VS.  EPA.  Region  I, 
JFK  Federal  Building,  Boston,  MA 
02203-0001 

Region  n 

Abdool  Jabar.  (212)  637-4131;  John 
Brogard.  637^162;  Jim  Sullivan,  637- 
4138;  U.S.  EPA.  Region  U.  290 
Broadway.  New  York,  NY  10007-1866 

Region  in 

Linda  Matyskiela.  (215)  566-3420; 
Andrew  Clibanoff.  566-3391;  U.S. 
EPA,  Region  HI.  841  Chestnut 
Building.  Philadelphia.  PA  19107 


Region  IV 

Denise  Housley,  (404)  562-8495;  Rick 
Gillam.  562-8498;  Jan  Martin,  562- 
8593;  Anita  Shipley,  562-8466; 
Donna  Wilkinson.  562-8490;  Judy 
Sophianolpoulos,  562-8604;  David 
Langston,  562-8588;  U.S.  EPA,  Region 
IV,  61  Forsyth  Street,  AtlanU.  GA 
30303 

Region  V 

Jae  Lee.  (312)  886-3781;  Uylaine 
McMahan,  886-4454;  Mike  Mikulka, 
886-6760;  Ivonne  Vicente.  886-4449; 
Wen  Huang,  886-6191;  U.S.  EPA, 
Region  V,  77  West  Jackson  Street, 
Chicago,  IL  60604 

Region  VI 

Michelle  Peace,  (214)  665-7430;  Teena 
Wooten,  665-2279;  U.S.  EPA,  Region 
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VI,  1445  Ross  Avenue.  Suite  1200, 
Dallas,  TX  75202-2733 

Region  Vn 

Ed  Buckner,  (913)  551-7621;  Ken 
Herstowski,  551-7631;  U.S.  EPA, 
Region  Vn,  726  Minnesota  Avenue, 
Kansas  Qty,  KS  66101 

Region  Vm 

Mindy  Mohr,  (303)  312-6525;  Janice 
Pearson,  312-6354;  U.S.  EPA,  Region 
Vni,  999  18th  Street,  Suite  500. 
Denver,  CO  80202-2466 

Region  IX 

Stacy  Braye,  (415)  774-2056;  Jean 
Daniel,  774-2128;  U.S.  EPA,  Region 
DC.  75  Hawthorne  Street,  San 
Francisco,  CA  94105 

Region  X 

Linda  Liu,  (206)  553-1447;  David 
Bartus.  553-2804;  U.S.  EPA,  Region 
X,  1200  Sixth  Avenue.  Seattle.  WA 
98101 

For  questions  about  testing  or 
analytical  methods  mentioned  in  this 
document,  please  contact  Ms.  Rima 
Dishakjian.  Emission  Measurement 
Center  (MD-19),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-0443.  For 
information  concerning  the  analyses 
performed  in  developing  this  nile, 
contact  Ms.  Michele  Aston,  Emission 
Standards  Division  (MD-13).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  number  (919)  541- 
2363,  electronic  mail  address. 
"aston.michele9epamail.epa.gov." 

Background 

Section  3004(n)  of  RCRA  requires 
EPA  to  develop  standards  to  control  air 
emissions  from  hazardous  waste 
treatment,  storage,  and  disposal 
bcilities  (TSDF)  as  may  be  necessary  to 
protect  human  health  and  the 
environment.  This  requirement  echoes 
the  general  requirement  in  RCRA 
section  3004(a)  and  section  3002(a)(3)  to 
develop  standards  to  control  hazardous 
waste  management  activities  as  may  be 
necessary  to  protect  human  health  and 
the  environment  The  Agency  has 
issued  a  series  of  regulations  to 
implement  the  section  3004(n)  mandate; 
these  regulations  control  air  emissions 
from  certain  process  vents  and 
equipment  leaks  (part  264  and  part  265, 
subparts  AA  and  BB),  and  emissions 
from  certain  tanks,  containers,  and 
surface  impoundments  (the  subpart  CC 
standards,  which  are  the  primary 
subject  of  today's  action). 


The  EPA  today  is  making  technical 
amendments  to  the  final  subpart  AA, 
BB,  and  CC  standards,  and  providing 
interpretations  for  certain  provisions  of 
those  rules.  Since  the  publication  of  the 
final  subpart  CC  rule  (59  FR  69826, 
December  4, 1994),  the  EPA  has 
published  foiu-  Federal  Register 
dociuients  that  delayed  the  effective 
date  of  that  rule.  The  first  (60  FR  26828, 
May  19, 1995)  revised  the  effective  date 
of  the  standaiids  to  be  December  6, 1995. 
The  second  (60  FR  56952.  November  13, 

1995)  revised  the  effective  date  of  the 
standards  to  be  June  6, 1996.  The  third 
(61  FR  28508.  June  5. 1996)  further 
postponed  the  eSiective  date  for  the  rule 
requirements  until  October  6, 1996,  and 
the  fourth  (61  FR  59931,  November  25, 

1996)  established  the  ultimate  effective 
date  of  December  6. 1996.  The  EPA  has 
also  issued  an  indefinite  stay  of  the 
standards  specific  to  units  managing 
wastes  produced  by  certain  organic 
peroxide  manufacturing  processes  (60 
FR  50426,  September  29, 1995). 

On  August  14, 1995,  the  EPA 
published  a  Federal  Register  document 
entitled,  "Proposed  rule;  data 
availability"  (60  FR  41870)  and  opened 
RCRA  docket  F-95-CE3A-FFFFF  to 
accept  comments  on  revisions  that  the 
EPA  was  considering  for  the  final 
subpart  CC  standards.  The  EPA 
accepted  public  comments  on  the 
appropriateness  of  these  revisions 
through  October  13, 1995.  Throughout 
1996  and  into  the  present  year,  the  EPA 
also  engaged  in  repeated  discussions 
with  representatives  of  the  groups  filing 
petitions  for  review  challenging  the 
subpart  CC  standards. 

To  further  inform  the  afiiected  public 
of  the  major  clarifications,  compliance 
options,  and  technical  amendments 
being  considered,  the  EPA  conducted  a 
series  of  seminars  during  August  and 
September  of  1995.  At  that  time,  a  total 
of  six  seminars  were  held  nationally.  An 
updated  series  of  six  seminars  was  held 
in  September  through  December  1996 
and  two  additional  seminars  were  held 
March  and  April  of  1997  in  conjunction 
with  an  industry  trade  association. 
(Refer  to  EPA  RCRA  E)ocket  No.  F-95- 
CE3A-FFFFF.)  During  these  seminars, 
additional  comments  were  received  on 
the  RCRA  air  rules  for  tanks,  sur&ce 
improundments,  and  containers.  These 
conunents  were  also  considered  by  the 
EPA  in  developing  this  final  action. 

On  February  9, 1996,  the  EPA 
published  a  Federal  Register  doctunent 
(61  FR  4903),  "Final  rule;  technical 
amendment,"  which  made  clarifying 
amendments  in  the  regulatory  text  of  the 
final  standards,  corrected  typographical 
and  grammatical  errors,  and  clarified 
certain  language  in  the  preamble  to  the 


final  rule  to  better  convey  the  EPA's 
orisinal  intent 

On  November  25, 1996.  the  EPA 
pid>lished  a  Fednal  Register  document 
(61  FR  59932),  "Final  rule"  that 
amended  provisions  of  the  final 
subparts  AA,  BB,  CC  rules  to  better 
convey  the  EPA's  original  intent,  to 
provide  additional  flexibility  to  owners 
and  ofwrators  who  must  comply  with 
the  rules,  and  to  change  the  effective 
date  of  the  requirements  contained  in 
the  subpart  OC  rules  to  be  December  6, 
1996. 

Today's  action  makes  technical 
amendments  to  the  final  subparts  AA, 
BB,  CC  rules  in  order  to  clarify  the 
regulatory  text  of  the  final  standards; 
interpret  those  standards;  correct 
typographical,  printing,  and 
grammatical  errors;  and  clarify  certain 
language  published  in  the  preambles  of 
previous  Federal  Regisler  documents,  to 
better  convey  the  EPA's  original  intent 

Today's  amendments  include  one 
change  to  40  CFR  Part  270,  to  correct  a 
typographical  error  made  in  the 
December  6, 1994  final  rule.  The  text 
listing  the  sections  of  regulatory 
requirements  that  must  be  included  in 
the  general  inspection  schedule 
incorrectiy  listed  "245.193(0"  where 
section  264.193(1)  was  intended.  This 
was  obviously  a  typographical  error,  as 
all  of  the  sections  listed  in  that 
provision  are  from  40  CFR  part  264;  the 
sections  are  listed  in  niuneric  order,  and 
"245.193(1)"  was  very  obviously  out  of 
place.  Further,  no  section  245.193(1) 
exists;  in  feet,  no  40  CFR  245  exists. 
Today's  amendment  corrects  this 
typographical  error. 

Oadine 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

L  Subpart  B — General  Facility  Standards 
n.  Subpart  E — Manifest  System, 

Recordkeeping,  and  Reporting 
IIL  Subpart  AA — Air  Emission  Standards  Cdt 

Process  Vents 

A.  Applicability 

B.  Definitions 

C.  Standards:  Closed-Vent  Sjrstems  and 
Control  Devices 

D.  Recordlceeping  Requirements 

IV.  Subpart  BB— Air  Emission  Standards  for 

Equipment  Laalcs 

A.  Applicability 

B.  Standards:  Qosed-Vent  Systems  and 
Control  Devices 

C  Alternative  Standards  for  Valves 

D.  Recordkeeping  Requirements 

E.  Open-ended  Valves  and  Lines 

V.  Subpart  CC — Air  Emission  Standards  (or 

Tanlcs,  Surfiace  Impoundments,  and 
Containers 

A.  Applicability  and  Definitions 

B.  S<^iedule  for  Implementation  of  Air 
Emission  Standards 

Q  Standards:  C^eneral 
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D.  WMli  DMmUnation  PiocsdutM 

B.  StMidards:  Tanks 

F.  Standards:  Suifacn  Impoundmeots 

C.  Standards:  Containers 

H.  Standards:  Cloasd-Vant  Syttema  and 

Caoliol  DwicM 
L  ItaHdhMplag  and  Raporting 

RaquiraniMiU 
).  Appandix  VI  to  Part  285 
VI.  Aaministrativa  Raquiramants 
A.Dock0t 

B.  Paparwork  Raduction  Act 
C  Exacutiva  Ordar  12866 
.     D.  Ragulatory  Flexibility 

E.  Unfunded  Mandates  Act 
P.  Immediate  Effective  Data 

Vn.  Legal  Authority 

I.  Subpart  B— Genenl  Fadlity 
Standards 

Today's  action  removes 
S§  264.1091(b)  and  265.1091(b)  from  the 
list  ofsections  in  §§264.15  and  265.15. 
respectively.  Sections  264.15  and  265.15 
contain  a  list  of  provisioiu  from  which 
inspection  items  and  frequencies  are 
required  to  be  included  in  the  general 
iKility  inspection  schedule.  The 
inspection  requirements  for  floating  r(X>f 
tanks  that  were  in  §§  264.1091(b)  and 
265.1091(b)  of  subpart  CC  as 
promulgated,  were  incorporated  into 
§§  284.1084  and  265. 1085  by  the 
November  2S.  1996.  final  rule 
amendments  (61  PR  59944).  That  action 
also  removed  and  reserved 
§§  264.1091(b)  and  265.1091(b). 
Therefore,  the  EPA  is  revising  this 
provision  to  reference  the  paragraphs 
that  now  contain  the  inspection 
requirements.  The  EPA  is  also 
correcting  a  previous  omission,  by 
including  a  reference  to  the  sections  of 
subpart  OC  that  include  inspections 
requirements. 

n.  Subpart  E— Manifcst  System. 
Recordkeeping,  and  Reporting 

Today's  action  also  removes 
§§  264.1091(b)  and  285.1091(b)  from  the 
list  of  sections  from  which  monitoring, 
teating,  or  analytical  data,  and  corrective 
action  requirements  must  be  included  in 
the  Cscility  operating  record.  The 
monitoring  and  testing  requirements  for 
floating  roof  tanks  that  were  in 
SS  284.1091(b)  and  265.1091(b)  of 
subpart  CC  as  promulgated,  were 
incorporated  into  §§  264.1084  and 
265.1085  by  the  November  25, 1996 
final  rule  amendments  (61  PR  59944) 
and.  as  just  noted,  §§  264.1091(b)  and 
265.1091(b)  were  removed  and  reserved. 
Therefore,  the  EPA  is  revising  this 
provision  to  reference  the  paragraphs 
that  now  contain  the  appropriate 
requirements,  and  including  a  reference 
to  provisions  of  subpart  CC  that  were 
previously  omitted  through  an 
oversight 


m.  Subpart  AA— Air  Emisskui 
Standards  Cm-  Process  Vents 

A.  Applicability 

In  today's  action,  the  EPA  is 
Mnending  §§  264.1030(bH3). 
2e4.1050(b)(3).  265.1030(b)(3),  and 
265.1050(b)(3)  to  make  clear  the  EPA's 
original  intent  as  to  when  recycling 
nniti  we  subject  to  the  subpart  AA  and 
BB  lulaa.  The  EPA  made  clear  in  the 
November  25,  1996  preamble  that 
recycling  units  whidi  are  otherwise 
exempt  from  RCRA  subtitle  C  regulation 
under  40  CFR  261.6(c)(1)  are  not  subject 
to  subpart  AA  and  BB  standards  unless 
some  other  unit  at  the  fKility  has  to 
obtain  a  RCRA  permit.  See  61  PR  at 
59932-33,  and  59935.  The  Agency  also 
showed  how  the  existing  regulation 
could  be  interpreted  to  give  this  result. 
Id.  at  59935.  Put  another  way.  Subparts 
AA  and  BB  are  applicable  to  recycling 
uniu  at  permitted  TSDF  and  interim 
status  TSDF.  Also,  at  both  TSDF  and 
generator  facilities  (generators'  90-day 
accumulation  units),  subparts  AA  and 
BB  are  applicable  to  units  that  are  not 
recycling  units.  However,  the  EPA 
believes  that  the  rule  language  can  be 
drafted  to  make  this  point  more  clearly, 
and  is  doing  so  in  today's  rule,  for  both 
subpart  AA  and  BB. 

The  EPA  is  further  clarifying  that  the 
RCRA  "permit-as-shield"  provisions  do 
not  apply  to  the  subpart  AA  (or  the 
subpart  BB  or  CC  standards):  see  Section 
Vl.E  of  the  preamble  to  the  final  rule.  59 
FR  62910,  December  6,  1994.  This 
means  that  owners  and  operators 
receiving  permits  before  the  date  those 
rules  became  efiiective  must 
nevertheless  comply  with  the  subpart 
AA  (and  the  subpart  BB  and  CC) 
regulatory  standards.  The  EPA  is  adding 
a  sentence  to  §  264.1030(c)  which 
eeeentially  cross-references  the  existing 
S  270.4(d)  provision  stating  that 
"permit-as-a  shield"  does  not  apply  to 
these  units. 

The  EPA  has  previously  amended  40 
CFR  270.4  (see  59  FR  62952.  December 
6. 1994)  to  require  that  owners  and 
operators  of  'TSDF  that  have  been  issued 
final  permits  prior  to  December  6. 1996, 
comply  with  the  air  standards  under  40 
CFR  part  265.  subparts  AA,  BB,  and  CC 
until  the  facility's  permit  is  reviewed  or 
reissued  by  the  EPA.  As  was  explained 
in  Section  VIII.A  of  the  preamble  to  the 
final  rule  (59  FR  62920,  December  6, 
1994),  this  amendment  eliminates 
application  of  the  "permit-as-a-shield" 
practice  for  these  air  standards  but  does 
not  require  that  the  EPA  or  the  TSDF 
owner  or  operator  initiate  a  permit 
modification  to  add  the  requirements  of 
40  CFR  part  264,  subparts  AA,  BB.  or 
CC  The  EPA  believes  that  thia 


minimizes  the  administrative  burden  on 
the  TSDF  owner  or  operator  as  well  as 
limits  the  additional  burden  on  the 
permitting  resources  of  the  EPA. 
However,  when  a  permit  is  reopened  or 
subject  to  renewal,  or  when  a  TSDF 
owner  or  operator  submits  a  Class  3 
modification  request  {Mrtaining  to  an 
existing  unit  or  addition  of  a  new  unit 
subject  to  these  standards,  then  the 
applicable  requirements  of  40  CFR  part 
264,  subparts  AA.  BB,  and  CC  will  be 
incorporated  into  the  modified  permit 
conditions. 

The  EPA  is  also  amending  the 
applicability  provision  of  subpart  AA  by 
adding  a  new  §  264.1030(d)  and 
§  265.1030(d).  This  provision  states  that 
a  process  vent  is  not  subject  to  the 
subpart  AA  standards  provided  the 
owner  or  operator  certifies  that  all 
subpart  AA-regulated  process  vents  at 
the  (scility  are  equipped  with  and 
operating  air  emission  controls  in 
accordance  with  the  requirements  of  an 
applicable  Clean  Air  Act  regulation 
codified  in  Part  60,  61,  or  63.  The  EPA 
adopted  a  similar  provision  for  units 
subject  to  subpart  CC  as  part  of  the 
November  1996  amendments  (see 
§  264.1080(d)  and  §  265.1080(d)  of 
subpart  CC)  and  the  logic  for  applying 
the  same  exemption  in  the  same  manner 
to  subpart  AA  process  vents  is  identical. 
The  preamble  discussion  at  Section 
IV.C,  61  FR  59938-59939  (November  25, 
1996)  explains  at  length  why  this  . 
exemption  avoids  unnecessary 
duplication  with  CAA  requirements,  all 
of  which  discussion  applies  equally 
here.  The  EPA  in  fact  intended  that  the 
exemption  apply  to  subpart  AA  process 
vents  as  well  (since  there  is  no  basis  for 
distinguishing  between  subpart  AA  and 
CC  imits  for  this  purpose),  but 
inadvertently  omitted  the  exemption 
from  subpart  AA  when  it  codified  the 
subpart  CC  exemption.  Today's 
amendment  corrects  that  oversight. 

This  exemption  is.  however, 
implemented  slightly  differently  from 
the  parallel  exemption  for  subpart  CC 
units.  Both  of  the  compliance 
approaches  allowed  under  the  existing 
subpart  AA  rules  require  emission 
control  or  emission  limits  on  a  facility- 
wide  besis.  See  40  CFR  264.1032(a)(1) 
and  (a)(2).  Thus,  to  be  equally  protective 
of  human  health  and  the  environment, 
the  EPA  considers  it  necessary  that  any 
alternative  compliance  demonstration 
require  control  of  all  of  the  process 
vents  at  the  facility  that  would  have 
otherwise  been  regulated  under  subpart 
AA.  Therefore,  today's  exemption  is 
only  available  at  a  facility  where  each 
and  every  process  vent  that  would 
otherwise  be  subject  to  subpart  AA  is 
equipped  with,  and  op>eratiiig  air 
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emission  controls,  in  compliance  with 
an  applicable  CAA  standard  under  Parts 
60. 61.  or  63.  As  with  the  similar 
provisions  in  subparts  BB  and  CC,  to 
comply  with  the  requirements  at 
paragraphs  §  264.1030(d)  or 
§  265.1030(c),  the  emissions  from  each 
subpart  AA  process  vent  must  be  routed 
through  an  air  emission  control  device; 
a  vent  that  is  in  compliance  with  a  CAA 
standard  under  an  exemption  from 
control  device  requirements  is  not  in 
compliance  with  those  provisions  of 
subpert  AA.  Despite  this  minor 
restriction,  the  EPA  considers  this 
alternative  to  provide  the  facility  owner 
or  operator  with  a  broader  degree  of 
compliance  flexibility,  and  less 
extensive  monitoring,  recordkeeping, 
and  reporting  requirements  under 
RCRA,  and  therefore  to  warrant 
promulgation. 

The  EPA  has  received  inquiries  as  to 
whether  portable  equipment  that 
otherwise  meets  the  definition  of  a  unit 
subject  to  the  subpart  AA.  BB,  or  CC 
regulations,  is  subject  to  the 
requirements  of  subparts  AA.  BB,  and 
CC.  The  literal  language  of  the 
r^ulations  clearly  applies,  since  there 
is  no  exemption  for  portable  equipment 
in  the  regulations.  Nor  does  the  EPA 
consider  that  such  an  exemption  is 
appropriate.  Portable  equipment  that  is 
used  to  manage  hazardous  waste 
consistent  with  the  applicability 
requirements  of  these  subparts  would 
emit  the  same  volume  of  organics  that 
statioiuuy  equipment  would  emit  The 
EPA  therefore  considers  it  appropriate 
to  subject  portable  equipment  to  the 
same  control  requirements  as  stationary, 
or  non-portable  equipment  By  this 
interpretation,  the  EPA  is  not  extending 
the  applicability  of  the  AA.  BB.  or  CC 
standards;  rather,  the  EPA  is  merely 
clarifying  that  these  standards  do  not 
contain  any  exemption  or  special 
criteria  for  portable  equipment 
Moreover,  the  fact  that  such  portable 
equipment  may  also  be  used  for  non- 
hazardous  waste  applications  has  no 
bearing  on  the  EPA's  intent  to  regulate 
the  portable  equipment  during  instances 
when  it  is  used  for  hazardous  waste 
applications.  The  EPA  does  not  consider 
that  &ct  to  afiiect  the  need  to  control  the 
equipment  when  it  is  in  hazardous 
waste  service. 

B.  Definitions 

"In  light  liquid  service"  wes  defined 
in  §  264.1031  to  be  consistent  with  the 
definition  of  "in  light  liquid  service"  in 
the  NSPS  for  equipment  leaks  of  VOC  in 
the  83mthetic  organic  chemicals 
manufacturing  industry  (40  CFR  part  60. 
subpart  W).  It  was  the  EPA's  intent  that 
the  determination  of  "in  light  liqiud 


service"  be  based  on  the  organic  content 
of  a  liquid.  However,  questions  have 
been  raised  by  the  regulated  community 
regarding  how  to  account  for  water  in 
the  determination  of  "in  light  liquid 
service."  In  resi>onse  to  the  questions, 
the  definition  of  "in  light  liquid 
service"  in  §  264.1031  is  revised  by 
changing  "*  •  •  the  vapor  pressure  of 
one  or  more  of  the  components  in  the 
stream  is  greeter  than  0.3  kilopascals 
(kPa)  at  20  *C.  the  total  concentration  of 
the  pure  components  having  a  vapor 
pressure  greater  than  0.3  kilopascals 
(kPa)  at  20  Kl  is 'equal  to  or  greater  than 
20  percent  by  weight  *  *  *"  to  read  as 
follows"*  *  *the  vapor  pressure  of  one 
or  more  of  the  organic  components  in 
the  stream  is  greater  than  0.3  kilopascals 
(kPa)  at  20  "C,  the  total  concentration  of 
the  pure  organic  components  having  a 
vapor  pressure  greater  than  0.3 
kilopascals  (kPa)  at  20  "C  is  equal  to  or 
greater  than  20  percent  by  weight*  *  *" 
This  revision  clarifies  that  the  definition 
applies  only  to  the  organic  components 
of  the  waste  stream;  not  to  non-organic 
chemicals  that  meet  the  vapor  pressure 
criteria  (e.g.,  water).  The  revised 
definition  is  consistent  with  the 
definition  of  "in  light  liquid  service"  in 
the  recently  promulgated  NESHAP  for 
equipment  leaks  (40  CFR  part  63, 
subpart  H). 

C.  Standards:  Closed-Vent  Systems  and 
Control  Devices 

The  final  subpart  AA  air  Nnission 
standards  for  process  vents  provided  up 
to  an  18-month  implementation 
schedule  after  the  effective  date  that  a 
facility  becomes  subject  to  the 
provisions  of  subpart  AA,  for 
installation  aiul  operation  of  closed-vent 
systems  and  control  devices.  The 
February  9, 1996  (61  FR  4911)  revisions 
to  §§  264.1033(a)(2)  and  265.1033(a)(2) 
extended  the  implementation  schedule 
to  as  much  as  30  months,  consistent 
with  the  requirements  of  subpart  CC 
Consistent  with  this  existing  provision, 
today's  revisions  clarify  that  imits 
which  become  newly  subject  after  the 
subpart  AA  effective  date  of  December 
21. 1990  as  a  result  of  an  EPA  regulatory 
change  or  statutory  change,  are  also 
provided  a  30-month  implementation 
schedule.  The  provision  is  also 
amended  to  clarify  that  units  which 
become  newly  subject  to  subpart  AA 
after  that  effective  date  due  to  any 
reason  other  than  an  EPA  regulatory 
change  or  statutory  amendment  are  not 
allowed  to  comply  using  an 
implementation  schedule;  they  must  be 
in  compliance  on  the  date  that  the  unit 
first  becomes  subject  to  subpart  AA. 
A  printing  correction  is  auo  being 
made  to  this  section  in 


§  265.1033(0(2MviXB).  The  degree 
symbol  was  inadv«tenUy  printed  in 
lower  case  rather  than  as  a  superscript; 
today's  action  corrects  this. 

The  November  25. 1996,  amendments 
to  the  subpart  CC  standards  (at 
§  265.1088(c)(2)(i))  for  control  devices 
and  closed- vent  systems,  added 
provisions  to  allow  up  to  240  hours  per 
year  for  periods  of  planned,  routine 
maintenance  of  a  control  device;  during 
such  time,  the  control  device  is  not 
required  to  meet  the  performance 
requirements  for  emission  reductions 
specified  in  the  rule.  The  EPA's 
rationale  for  adding  this  allowance  to 
subpart  CC  is  explained  in  the  preamble 
to  those  amendments  at  61  FR  59948. 
The  EPA  has  determined  that,  based  on 
the  nature  of  the  affected  operation  or 
the  type  of  unit  that  is  being  served  by 
the  control  device,  there  are 
circumstances  in  which  a  limited 
allowance  for  control  device  down-time 
diuing  maintenance  is  reasonable.  For 
example,  the  EPA  made  a  similar 
allowance  of  up  to  240  hours  for  control 
device  performance  in  the  HON 
requirements  for  storage  vessels,  i.e., 
-tanks,  (see  §  63.119(e)(3));  this 
allowance  was  made  based  on 
consideration  of  the  foct  that  a  HON 
facility  with  affected  storage  vessels 
normaUy  would  not  have  adequate 
excess  storage  tank  capacity  to  handle 
emptying  an  affected  tank(s)  each  time 
the  control  device  serving  the  vessel(s) 
is  shut  down  for  routine  maintenance.  It 
is  also  imftortant  to  note  that  the  HON 
regulation  did  not  extend  this  same 
routine  mainteiuince  allowance  for 
control  devices  to  other  types  of  units, 
or  to  affected  process  vents;  the  HON 
allowance  is  only  for  control  devices 
serving  storage  vessels.  The  EPA  has  » 
judged  that  the  operational  practices  of 
process  vents  are  significantly  different 
fixun  those  of  storage  vessels,  and  thus 
do  not  warrant  a  similar  allowance  for 
control  device  down-time. 

In  the  amendments  to  the  subpart  CC 
rule  that  were  published  in  November 
1996,  the  EPA  adopted  the  provision 
from  the  HON,  and  further  extended 
and  broadened  the  control  device 
allowance  in  applying  it  to  control 
devices  that  serve  not  only  tanks  but 
also  siuface  impoundments  and 
containers  (see  §  264.1087(c)(2)(i)).  The 
decision  to  extend  the  allowance  to  the 
subpart  OC  hazardous  waste 
management  units  was  also  based  on  the 
ccmsideration  of  typical  operational 
practices  of  affected  TSDF.  Within  the 
waste  management  industry,  the 
quantities  and  compositions  of  the 
waste  managed  vary  widely  over  time; 
also,  many  regulated  waste  management 
units  (i.e.,  taiiks  and  impoimdments) 
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have  vent  flow  rate*  low  enough  that 
■everal  units  are  controlled  using  a 
single  device.  For  several  waste 
management  units  served  by  ■  single 
coDtrol  device,  it  is  not  feasible  in  most 
cases  to  have  enough  excess  storage 
capacity  to  handle  all  the  units  that 
would  be  served  by  a  single  control 
device.  Therefore,  the  EPA  included  the 
control  device  maintenance  allowance 
in  the  subpart  OC  standards  for 
containers  and  siufM»  impoundments, 
as  well  as  for  tanks.  As  in  the  case  of 
the  HON.  the  EPA  does  not  consider  it 
appropriate  to  extend  the  control  device 
allowance  for  maintenance  time  to 
^-control  devices  serving  process  vents. 
Tharefora.  the  EPA  is  not  extending  the 
control  device  maintenance  allowance 
to  subpart  AA  process  vents. 

It  also  has  come  to  the  attention  of  the 
EPA  that  some  commenters  have 
misinterpreted  the  language  relating  to 
the  accuracy  of  the  temperature 
monitoring  devices  that  the  EPA 
specified  in  the  subpart  AA  standards 
for  cloeed-vent  systems  and  control 
devices,  found  at  $§  264.1033(f)  and 
265. 1033(f).  As  these  commenters 
intaqiMret  the  rule  language,  the  EPA  has 
specified  a  degree  of  accuracy  that 
precludes  monitoring  devices  with 
greater  accuracy  than  is  specified  in  the 
regulations.  This  is  not  the  EPA's  intent. 
and  the  Agency  does  not  consider  this 
to  be  a  reasonable  interpretation  of  the 
tula.  At  ntunerous  places  in  this  rule 
and  other  rules,  the  EPA  has  specified 
the  accuracy  of  temperature  monitoring 
devices  by  requiring  "an  acctiracy  of  ±1 
percent  of  the  temperature  being 
monitored  in  degrees  Celsius  (*C)  or 
±0.5*C.  whichever  is  greater."  It  is 
implicit  in  the  use  of  this  language  that 
thaTPA  is  providing  a  range  of  accuracy 
with  which  the  monitoring  device  must 
comply  or  conform.  For  example,  the 
term  "±1  percent"  indicates  that  the 
accuracy  of  the  device  must  fall  within 
the  range  from  plus  1  percent  to  minus 
1  peroant  Any  device  that  has  an 
accuracy  within  this  range  complies 
with  the  rule  requirement.  It  was  not  the 
intent  of  the  EPA  to  preclude  the  use  of 
devices  with  greater  (i.e.,  better) 
accuracy  than  the  absolute  value 
specified. 

D.  Recordkeeping  Requinmentt 

Commenters  have  stated  that  the 
requirement  at  $  265.103S(cHlO)(iv)  to 
record  the  maximum  instrument  reading 
measured  by  Method  21  after  a  le%k  has 
been  successfully  repaired  or 
determined  to  be  not  repairable  is 
unnecessary.  They  contend  that  because 
other  rules  which  require  use  of  EPA 
Method  21 .  such  as  the  Off-Site  Waste 
and  Recovery  OperaUons  NESHAP  (40 


CFR  part  63.  subpart  DO),  do  imM  require 
this  Instrument  reading,  the  requirement 
should  be  removed.  Although  subpart 
DD  to  part  63  does  not  contain  a  similar 
recordkeeping  requirement  for  the 
instnunent  reading,  as  part  of  the 
information  recorded  when  a  leak  is 
detected  using  Method  21.  various  other 
nguladoos  do  have  similar 
requirements  (see  S63.161(dH4)  of  40 
CFR  part  63.  subpart  H.  National 
Emission  Standards  for  Organic 
Hazardous  Air  Pollutants  for  Equipment 
Leaks).  The  EPA  continues  to  believe 
that  this  information  is  useful  in  the 
implementation  and  enforcement  of  the 
air  emission  regulations.  Instnunent 
monitoring  after  a  repair  is  an  indication 
of  the  success  of  the  repair,  information 
which  EPA  considers  commensurate 
with  the  initial  leak  monitorifig 
requiremenu  at  $  265.l033(kXlKi)- 
Instrument  monitoring  upon 
determination  that  a  leak  is  not 
repairable  is  an  indication  of  the 
severity  of  the  organic  emissions  that 
will  continue  to  be  emitted  from  the 
non-repairable  equipment,  which  EPA 
considers  valuable  information  for  the 
implementation  and  foture  review  of  its 
organic  air  emissions  standards. 
Therefore.  EPA  will  maintain  this 
recordkeeping  requiremanL 

IV.  Subpart  BB— Air  Emiaeion 
Standards  for  Equipoient  Laaka 

A.  Applicability 

Today's  action  adds  appropriate 
language  to  the  subpart  BB  applicability 
provisions  to  cross  reference  and  clarify 
that  the  EPA  has  modified  the  "permit- 
as-a-shield"  practice  for  implementation 
of  the  subpart  BB  (as  well  as  the  subpart 
AA  and  CC)  RCRA  air  rules.  The 
modification  of  this  practice  affects 
owners  and  operators  of  existing  TSDF 
for  which  final  RCRA  permits  have  been 
issued  by  the  EPA.  Paragraph  (c)  in 
S  264.1050  and  $  265.1050  is  being 
revised  to  clarify  that  the  owner  or 
operator  is  sub)ect  to  the  requirements 
of  40  CFR  part  265.  subpart  BB  until 
such  date  that  the  owner  or  operator 
receives  a  final  RCRA  permit 
incorporating  the  requirements  of  40 
CFR  part  264.  subpart  BB. 

The  EPA  has  previously  amended  40 
CFR  270.4  (see  50  FR  62952,  December 
6,  1904)  to  require  that  owners  and 
operators  of  TSDF  that  have  been  issued 
final  permits  prior  to  December  6.  1996. 
comply  with  the  air  standards  under  40 
CFR  part  265,  subparts  AA,  BB,  and  OC 
until  the  focility's  permit  is  reviewed  or 
reissued  by  the  EPA  to  include  the  part 
264  standards.  As  is  explained  in 
Section  VIII.A  of  the  preamble  to  the 
final  rule  (59  FR  62920,  December  6, 


t994).  this  amendment  eliminatae 
application  of  the  "pennit-as-a-shiald" 
practice  for  these  air  standards,  but  does 
not  require  that  the  EPA  or  the  TSDF 
owner  or  operator  initiate  a  permit 
modification  to  add  the  requirements  of 
40  CFR  part  264,  subparts  AA,  BB,  or 
OC.  The  EPA  considen  the  existing 
regulatory  text  to  accurately  convey  this 
intent,  and  is  providing  this  preamble 
discussion  in  response  to  commenten' 
requests. 

B.  Standards:  Ooeed-Vmt  Sywteau  and 
Control  Devices 

The  final  subpart  BB  air  emission 
standards  for  eqmpment  leaks 
referenced  the  subpart  AA  closed-vent 
system  and  control  device  requirements 
to  provide  up  to  an  18-month 
implementation  schedule  after  the 
effective  date  that  a  facility  becomes 
subject  to  the  provisions  of  subpart  BB, 
for  installation  and  operation  of  closed- 
vent  systems  and  control  devices.  The 
February  9. 1996  (61  FR  4911)  revisions 
to  §§  264.1060  and  265.1060  added  a 
para^ph  to  extend  the  implementation 
schedule  to  as  much  as  30  months, 
consistent  with  the  requirements  of 
subpart  OC.  Today's  amendments  clarify 
that  units  that  begin  operation  after  the 
subpart  BB  effective  date  of  December 
21, 1900.  and  that  become  subject  to  the 
requirements  of  subpart  BB  because  of 
an  EPA  regulatory  change  or  a  statutory 
change  after  December  21, 1990,  are  also 
provided  a  30-month  implementation 
schedule.  The  provision  is  also 
amended  to  clarify  that  units  which 
become  newly  subject  to  subpart  BB 
after  that  effective  date  due  to  any 
reason  other  than  an  EPA  regulatory 
change  or  a  statutory  amendment  are 
not  allowed  to  comply  using  an 
implementation  schedule;  they  must  be 
in  compliance  on  the  date  that  the  unit 
fint  becomes  subject  to  subpart  BB.  In 
recognition  that  facilities  have  been  on 
notice  since  1990  of  the  applicabilify  of 
subparts  AA  and  BB,  and  since  1991  of 
the  applicability  of  subpart  CC,  the  EPA 
considers  it  reasonable  to  expect 
facilities  that  become  newly-subject  to 
these  subparts,  through  other  than  a 
statutory  or  EPA  regulatory  change,  to 
be  in  compliance  with  the  provisions  on 
the  date  that  they  become  newly  subject 

C.  Alternative  Standards  for  Valves 

Qarifying  language  is  being  added  to 
the  alternative  standards  for  valves  in 
gas/vapor  service  or  in  light  liquid 
service:  skip  period  leak  detection  and 
repair.  The  EPA  has  received  comments 
on  the  ambiguity  of  the  skip  period  leak 
detection  and  repair  provisions  as 
codified.  The  codified  language  is 
ambiguous  because  it  gives  no 
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indication  of  bow  the  alternative  work 
practice  that  involves  two  consecutive 
ouaiterly  leak  detection  periods  with 
ma  pementage  of  valvae  leeking  equal  to 
or  leas  than  2  peroant  which  awiws  the 
owner  or  opemtor  to  skip  <Hie  of  the 
quetlarfy  leek  detection  periods 
[§  264.1062(bX2)  or  S  265.10e2(bX2)) 
interects  with  the  altamadve  woric 
practice  that  involves  five  omaecutive 
ouerteriy  leek  delBGtkin  pertoda  with 
me  peroantage  of  valves  leeking  equal  to 
or  lasa  than  2  percent  which  allows  the 
owner  or  operator  to  skip  three  of  the 
qnaitariy  leak  detection  periods 
IS  264.10U(bX3)  or  S  265.1062(bX3))- 
Nor  is  the  codified  l«ngii»g^  clear  on 
whether  theTMriods  with  the  perceotage 
of  vahres  leeking  equal  to  or  leas  dan 
2  percent  need  to  be  repeeted  after  the 
initial  skipped  perioda,  or  if  the  owmer 
or  operator  iaaUowed  to  cantinue  on 
the  skip  period  schedule  once  the 
criteria  have  beenlnet  for  one  period; 

In  order  to  clarify  the  EPA's  intent 
regarding  die  skip  monitoring 
altematives,  peragraphs  in  $  264.1062(b) 
and  §  265.1062(b)  are  being  amended  to 
mora  fiilly  explain  that,  if  the  specified 
criteria  are  met  under  die  alternatives, 
the  owner  or  opetaior  can  monitor  for 
leeks  once  every  six  months  (i.e.,  under 
§  264.1062(bX2))  or  once  every  year  (i.e.. 
under  §  264.1062(bX3)).  If  an  owner  or 
operator  is  moniteiing  etpiipmant  every 
six  montha.  under  §  264.1062(bX2).  he  is. 
not  complying  with  the  five  coosecutiva 
quarterly  leak  detection  requirements  of 
§264.10620>X3),  and  thus  does  not 
qualify  to  be^  monitoring  once  every 
yeer.  Essentially,  if  an  ownw  or  operator 
meets  the  requirements  of  subsection 
(bX2).  he  may  choose  to  either  bej^ 
monitoring  every  six  months,  or  he  may 
choose  to  continue  quarteriy  monitming 
in  an  attempt  to  meet  the  requirements 
of  subsection  (bX3):  complying  with  the 
provision  of  subsection  (bX2)  excludes 
the  opportunity  to  comply  with  the 
reouinments  of  subsection  (b)(3). 

Once  an  owner  m  operatcv  meets  the 
qualifications  of  either  suheecttcm  (bX2) 
or  subsection  (bX3).  he  is  then  allowed 
to  continue  the  skip  monitoring  of  that 
provision  as  long  as  the  percentage  of 
vahras  fotmd  leaJdng  by  the  semiannual 
or  annual  monitoring  ia  equal  to  or  less 
than  2  percent  These  clarifying 
amendments  reflect  the  Agency's  prior 
intent  regarding  the  implementation  of 
the  alternative  standards  for  valves. 

D.  Recordkoeping  Requirements 

The  recordkeeping  provisions  of 
subpert  BB  an  being  amraided  to 
eliminate  any  owner  or  operator  burden 
caused  by  regulatory  overlap.  The 
subpart  BB  recordkeeping  provisions  in 
§  264.1064(m)  and  §  265.1064(m)  are 


being  amended  to  allow  taj  equipment 
that  contains  or  contacts  hazardous 
waste  diet  ia  sulked  to  aid^iart  BB  and 
also  sut^ect  to  regulationa  in  40  CFR 
part  60. 61.  or  63  todetemrine 
complianoe  with  sobpait  BB  ^ 
documentation  of  r«ampU«iy^  widi  die 
relevant  provisioas  of  the  Cleair  Air  Act 
tides  codified  under  40  CFR  part  60. 
part  61,  or  pert  63.  Beceuse  compliaiioe 
with  subpart  BB  is  demonstrated 
throu^  leoordkeeping,  this 
recaroQceeping  revlsicHi  has  the  effect  of 
exempting  equipment  that  would 
odierwiae  be  subject  to  aubpeirro  from 
suhpect  BB  requirements,  provided  the 
equipment  is  operated,  monitored  and 
rep^red  in  accordance  with  an 
applic^e  CAA  standard,  and 
appropriate  records  are  k^t  to  that 
effiict 

As  is  described  in  Section  OLA  of  this 
jneembleTegarding  the  potential 
regulatory  overiap  of  the  SCRA  air  rules 
and  Clean  Air  Act  ragulirtioas,  the  EPA 
is  providing  this  exemption  to  reduce 
the  poasiMlity  of  diqilicative  or 
conflicting  requiranents  far  those  TSDF 
imits  using  organic  emission  controls  in 
compliance  with  a  NESHAP  but  which 
are  also  subject  to  rsquiremente  under 
the  RCRA  standards.  The  EPA  considers 
this  to  be  the  most  appropriate  approach 
to  ansuie  that  air  enrissions  from 
equipment  '"■"•B'«*g  hasardous  waste 
are  controlled  to  the  extent  necessoy  to 
protect  human  health  and  the 
environment  This  exmqition  was 
originally  included  with  die- 
promulgation  of  subpart  BB  on  Jime  21. 
1990  (55  FR  25454),  in  the  same  format 
but  with  mcne  specificity  as  to  the  CAA 
regulations.  Aa  discussed  in  Sectiim 
ULA.  of  this  preamble,  it  was  deariy  the 
Agmcy's  intent  to  apply  the  same 
rationale  oqilained  in  me  November  25. 
1996  preemble  at  61  FR  59938.  to 
extend  the  applicdrilify  exemption  to 
sul^Mrt  BB  aquipmoit  operated, 
monitored  and  repaired  in  accordance 
with  an  applicable  CAA  standard  under 
40  CFR  pert  80, 61,  or  63. 

The  NDvember  25, 1996  final  rule 
amoidments  added  a  provision  to  the 
applicriiilify  of  subpart  BB  that 
excludes  equiiNnent  that  contains  or 
contacte  aroctad  hesardous  waste  for  a 
period  of  less  than  300  hours  per 
calendar  year.  See  61  FR  at  59937.  One 
commenter  hes  requested  that  the 
Agency  clarify  whether  equipment 
which  is  not  in  service,  but  contains 
hazardous  waste  residue,  is  considered 
to  be  in  contact  with  hazardous  waste. 
The  EPA  considen  the  language  of  the 
provision  explicit  on  this  point;  the 
amount  of  time  that  equipment  contains 
hazardous  waste,  whether  at  operating 
capecify  or  as  a  residue,  is  considered 


time  that  the  equipment  "oootains  or 
cantecte"  hazardous  waste.  Thna.  if 
sul^Mrt  BB  eoaipment  t«nt«t««  subpart 
BB-ragulatad  hazardous  waste  nsidues 
for  mora  than  300  houn  dutiqg  a 
calendar  yeec,  that  equipment  weald 
not  be  exempt  from  subpart  BB  under 
the  provisions  a<  S  264.1050(f)  or 
S  26S.1050(f).  The  EPA  purposefnUy 
warded  dn  provision  to  say.  "cantons 
or  contacts"  because  the  *piifriimt  bam 
the  equipment  are  related  to  the  organic 
hazardous  waste  that  is  in  the 
equipment  even  if  the  prooeas  or 
equipment  is  not  in  service,  the  aguiic 
hazaodouawaste  in  cootact  widi  tba 
equ^mmt  has  the  potential  to 
volatiliae.  and  EPA  considars  it 
necessary  to  sabfect  the  eqidpment  to 
the  requirameDte  of  subpart  BB.  Tliua. 
EPA  is  today  rritemting  that  die 
regnlation  at  §  264.1050(f)  and 
§  265.1050(0  requires  the  equipment  to 
be  void  of  subpert  BB-regulatad  waste 
fm  a  miniimim  of  300  bmm  par 
calendar  year. 

The  same  commenter  inquired 
whether,  for  the  purposes  of  this  same 
provision,  the  pcviod  of  time  adiich  the 
equipment  contains  w  contacts  subpart 
BB-r^ulated  waste  must  be  consecutive 
(e.g.  290  consecutive  houn),  or  if  it 
could  be  the  siun  of  shorter  periods 
(e.g..  ten  periods  of  29  houn  eech).  Tlie 
{Movision  was  intended  to  exempt 
aquipmoit  that  does  not  "wtain  at 
contact  subpart  BB-ragulated  waste  a 
total  of  300  houn  of  more  durii^  a 
calendar  year.  This  provision  was 
adopted  from  similar  i»ovisions  of  the 
Hazardous  Organic  NESHAP 
promulgated  under  40  CFR  63.160.  See 
preambw  discussion  at  61  FR  59037. 
Novembw  25, 1996.  It  is  inqilicit  in 
reading  the  language  at  40  CFR 
63.160(a)  that  the  EPA  intended  the 
requirement  to  refer  to  a  sum.  or  total, 
of  300  houn  per  calendar  year,  as 
opposed  to  a  single  period  of  300  hours. 
Tlie  EPA  is  today  amending  regulatory 
text  at  264.1050(f)  and  265.10M(e)  and 
the  associated  recordkeeping 
raquirements  at  264.1064(gX6)  and 
265.1064(gX6)  to  remove  the  phraae.  "a 
period  at'  and  thus,  remove  any 
ambiguity  as  to  tlte  Agency's  intent  that 
for  this  r^ulatory  requirement 
instances  during  which  equipment 
contains  or  contacts  sulqiart  BB- 
regulated  waste  need  not  be 
consecutive:  it  is  only  requited  diat  die 
sum  of  all  time  that  the  equipment 
contaixu  or  contacts  subpart  BB- 
regulated  waste  is  less  than  300  houn 
per  calendar  year. 

E.  Open-Ended  Valves  and  Lines 

Several  comments  have  been  received 
regarding  the  requirements  for  open- 
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ended  lines  or  valves  as  they  ralate  ta 
gravity  piping.  CommaatansipcaaMd 
concern  that  gravity  faad  piping  tkat  is 
equipped  with  an  open  valve  or  line 
does  not  meet  the  requirements  of  the 
subpart  BB  standards.  Subpart  BE 
requires  that  each  open-ended  valve  or 
line  be  equipped  with  a  cap.  blind 
flange,  plug,  or  a  second  valve  when 
managing  hazardous  wastes  with  an 
organic  content  equal  to  or  greater  than 
10  percent  by  weight.  The  commenters 
have  suggested  that  the  EPA  amend  the 
subpart  BB  requirements  to  state  that 
the  EPA  considers  a  drain  system  that 
meets  the  requirements  of  40  CFR  part 
63.  subpart  RR,  National  Emission 
Standards  for  Individual  Drain  Systems 
to  be  a  do— d  system.  The  EPA  has 
examined  this  issue  and  has  found  no 
technical  basis  for  making  a  change  to 
the  existing  rule.  Moreover,  the  Part  63 
subpart  RR  requirements  are  intended 
for  control  of  waste  in  organic 
concentrations  on  the  order  of 
magnitude  with  the  500  ppmw  action 
level  of  the  subpart  CC  standards, 
wharoaa  the  subpart  BB  standards  in 
parts  264  and  265  are  applicable  to 
equipment  that  contacts  waste  with  an 
organic  concentration  of  10  percent  by 
weight  There  is  a  signiGcant  difference 
in  the  level  of  required  control  between 
the  two  standards.  The  EPA  does  not 
consider  it  appropriate  to  allow  the 
subpart  RR  drain  system  requirements 
to  substitute  for  the  mora  extensive 
open-ended  valve  and  line  requirements 
of  subpart  BB,  because  application  of 
the  subpart  RR  standards  to  subpart  BB 
equipment  would  not  provide  an 
equivalent  level  of  organic  emission 
control  as  would  be  achieved  by 
compliance  with  the  applicable  subpart 
BB  requirements.  Facility  owners  or 
operators  with  gravity  feed  piping  that 
requires  a  vent  to  facilitate  draining  can 
comply  with  the  subpart  BB  and  CX) 
standards  by  installing  organic  emission 
control  equipment  on  the  pipe  vent  The 
control  requirements  in  subpart  BB  are 
appropriate  and  adequate  for  control  of 
open-ended  lines  and  valves. 

V.  Subpart  CC— Air  Emiseion 
Standards  for  Tanks,  Surface 
Impoundments,  and  ContafaMn 

A.  AppUcability  and  Definitions 

In  SS  264.1080  and  265.1060.  die  EPA 
is  revising  the  effoctive  date  of  the 
subpart  OC  rules  to  be  December  6. 
1996.  This  revised  effective  date  was 
established  in  the  November  25.  1996 
amendments,  but  this  regulatory  change 
was  inadvertently  omitted  from  that 
action.  Today's  revision  corrects  this 
oversight. 


•   •   •" 


In  §  265.1081.  the  definition  of  "in 
light  material  service"  is  revised  to 
correct  a  typographical  error  to 
capitalize  the  T  in  "the"  as  follows. 
"*   *   *  The  vapor  pressure  of  one  or 
more  of  the  organic  constituent* 

B.  Schedule  for  Implementation  of  Mr 
Emission  Standards 

The  final  subpart  CC  standards  allow 
the  o«vner  or  operator  to  prepare  an 
implementation  schedule  for 
installation  of  control  equipment  that 
cannot  be  installed  and  in  operation  by 
the  effective  date  of  the  rule  (See 
§  265.1082(a)(2)).  The  EPA  intended  that 
the  implementation  schedule  apply  to 
any  capital  projects  implemented  by  the 
owner  or  operator  to  comply  with  the 
subpart  CC  requirements.  (See  61  FR  at 
4905.  February  9, 1996.)  This  intent  was 
expressed  in  the  1994  final  rule;  see 
Hazardous  Waste  TSDF  Background 
Information  for  Promulgated  Organic 
Air  Emission  Standards  for  Tanks, 
Surfiace  Impoundments,  and  Containers, 
EPA-453/R-94-076b  ("BID")  page  9-7. 
which  states  that  the  owner's  or 
operator's  approach  to  complying  with 
the  air  emission  control  requirements 
under  the  subpart  CC  standards  may 
involve  a  major  design  and  construction 
project  which  requires  longer  than  IB 
months  to  complete  (e.g.,  replacing  a 
large  open  surface  impoundment  with  a 
series  of  covered  tanks).  To  further 
clarify  this  intent  §  265.1082  is  revised 
by  today's  action  to  specify  tiiat 
compliance  can  be  demonstrated 
through  an  implementation  schedule 
when  either  (1)  control  equipment  or 
waste  nanagement  units  can  not  be 
installed  and  in  operation  by  the  rule 
effective  date;  or  (2)  modifications  of 
production  or  treatment  proceMet  to 
satisfy  subpart  CC  exemption  criteria  in 
accordance  with  $  265.1083(c)  can  not 
be  completed  by  the  rule  effective  date. 
In  either  case,  the  implementation 
schedule  must  be  entered  into  the 
hcility  record,  and  must  contain 
information  demonstrating  that  the 
facility  will  be  in  compliance  with  all  of 
the  requirements  of  subpart  CC,  no  later 
than  December  8,  1997.  The  revisions  to 
the  schedule  for  implementation  also 
incorporate  the  revised  effective  date  of 
December  6,  1996. 

Commenters  have  questioned  whether 
compliance  activities  other  than  those 
involving  the  installation  of  equipment 
or  the  modification  of  processes  may  be 
•ooomplished  under  an  implementation 
schedule.  For  example,  whether  a 
facility  can  delay  compliance  past  the 
rule  effective  date  for  monitoring  or 
testing  requirements.  The  preamble  to 
the  February  0.  1996  Federal 
document  clarified  that  "The  EPA 


expects  such  ixwtances  to  be  rare,  but  in 
the  event  a  facility  caimot  implement 
any  technical  requirement  of  subparts 
AA,  BB,  or  CC,  it  is  the  EPA's  intent  that 
the  owner  or  operator  document  the 
necessity  for  a  delay  in  the  facility 
operating  record.  To  be  in  compliance 
with  the  rule,  the  necessary 
documentation  must  be  in  place  by  (the 
rule  effective  date]."  See  61  FR  at  4905, 
Febriiary  9, 1996.  The  EPA  maintaina 
that  there  may  be  circumstances  in 
which  a  facility  owner  or  operator  can 
not  be  in  compliance  with  certain 
monitoring  or  testing  requirements  by 
the  effective  date  of  the  standards.  For 
example,  if  a  facility  owner  or  operator 
is  unable  to  begin  operation  of  a  control 
device  prior  to  the  rule  effective  date,  he 
would  not  be  able  to  perform  the 
required  monitoring  of  that  device  by 
that  date  either.  However,  to  be  in 
compliance  with  the  subpart  CC  rules, 
the  owner  or  operator  must  be  in 
compliance  with  all  the  rule 
requirements  as  soon  as  is  practicable, 
but  no  later  than  December  8, 1997. 

(Note:  The  only  exceptions  to  this  final 
compliance  date  are  those  requirements 
applicable  to  certain  tanks  in  which 
staoilization  operatioos  are  performed,  which 
must  be  in  compliance  no  later  than  June  8, 
1998  (see  59  FR  at  62912.  December  6. 
1994)),  and  requirements  delayed  by  the 
Regional  Administrator,  as  discussed  below 
in  this  aection  of  today's  preamble. 

Today's  action  is  also  amending 
regulatory  language  to  clarify  that 
owners  or  operators  of  facilities  and 
units  that  become  newly  subject  to  the 
requirements  of  subpart  CC  after 
December  8, 1997,  because  of  an  action 
other  than  an  EPA  regulatory  change  or 
a  statutory  change  under  RCJtA,  must 
comply  with  all  applicable  rule 
requirements  immediately  (i.e.,  must 
have  control  devices  installed  and 
operating  on  the  date  the  facility  or  imit 
becomes  subject  to  subpart  CC);  the  30- 
month  implementation  schedule  does 
not  apply  in  this  case.  The  EPA 
considered  this  to  be  implicit  in  the 
existing  language  of  paragraph  (b)  of 
§  265.1082.  The  Agency  is  adding  new 
language  in  response  to  questions  and 
comments  from  afbcted  Eacilities 
regarding  interpretation  of  the  rule 
requirements  regarding  implementation 
schedules.  The  new  provision  will  be 
codified  as  paragraph  265.1082(c). 

One  commenter  expressed  concern 
regarding  the  initial  monitorilTg  of 
closed-vent  systems.  They  noted  that 
delayed  compliance  is  allowed  under 
the  rules  for  routine  monitoring  of  those 
systenu  that  are  either  inaccessible  or 
unsafe  to  monitor,  and  requested  that 
similar  provision  be  allowed  for  initial 
monitoring  that  may  be  delayed  due  to 
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weather  or  process  conditions.  The  EPA 
has  examined  this  issue  and  has 
concluded  that  a  change  in  the  rule  is 
not  appropriate.  The  industry  has  been 
on  notice  for  several  years  thiat  the 
subpart  CC  rules  woi4d  require  these 
monitoring  inspections.  Any  facilities 
that  become  newly  subject  to  the 
subpart  through  an  EPA  regulatory 
amendment  or  statutory  amendment  are 
typically  allowed  at  least  6  months  from 
the  date  of  publication  of  the  action;  the 
EPA  considers  this  to  have  been 
sufficient  notice  to  adequately  prepare 
for,  and  perform,  the  necessary 
monitoring. 

As  published  in  the  December  6.  - 
1994,  final  rule,  paragraph  (c)  of 
§  265.1082  allowed  die  EPA  Regional 
Administrator  to  "extend  the 
implementation  date  for  control 
equipment  at  a  facility,  on  a  case  by  case 
basis*  *   •,"  In  the  preamble  to  the 
final  rule  (see  59  FR  62919,  December 
6, 1994,  and  the  amendments  to  the  rule 
published  November  25, 1996,  (see  61 
FR  59938),  the  EPA  sUted  its  intent  to 
include  the  provision  to  allow  the 
Regional  Administrator  to  extend  the 
implementation  date  in  situations 
beyond  the  owner  or  operators's  control, 
and  that  this  extension  would  be 
available  only  in  "situations  such  as 
delays  in  State  permit  processing."  The 
Agency  went  even  further  in  placing 
constraints  on  these  limited  conditions 
by  identifying  situations  associated  with 
permit  processing  where  the  allowance 
would  not  apply  (see  59  FR  62919).  It 
is  clear  from  the  literal  reading  of  the 
provision  that  the  EPA  fully  intends  that 
the  Regional  Administrator's  extension 
of  an  implementation  schedule  is  only 
allowable  for  a  capital  project 
implemented  by  a  fecilify  owner  or 
operator  to  comply  with  the  subpart  CC 
air  emission  control  requirements.  It  is 
also  clear  that  the  Agency  does  not 
intend  that  this  Regional  Administrator 
allowance  for  implementation  schedule 
extensions  apply  to  anything  other  tlian 
the  installation  of  air  emission  control 
equipment  Today's  action  re-designates 
this  provision  as  paragraph  265.1082(d) 
to  allow  the  regulatory  amendment 
described  above  in  this  section  of 
today's  preamble  to  be  codified  as 
subsection  (c);  however,  the  provision 
for  Regional  Administrator  extensions  of 
the  final  rule  compliance  date  is  not 
changed. 

C.  Standards:  General 

Today's  amendments  are  further 
clarifyinglhat  the  subpart  OC  RCRA  air 
rules  apply  only  to  imits  nuirmging  a 
hazardous  waste;  to  this  effect,  the  EPA 
is  adding  the  word  "hazardous"  in  front    . 
of  the  word  "waste"  in  §§  264.1082(b) 


and  265.1083(b).  This  point  has  been 
made  by  the  EPA  throughout  the 
proposal  and  promulgation  of  the 
subpart  CC  rules  (see  59  FR  62896, 
December  6, 1994,  and  61  FR  4906. 
February  0, 1996);  however,  there  have 
remained  some  questions  and 
uncertainties  regarding  applicability  of 
the  rules  to  non-hazardous  wastes.  The 
changes  being  made  today  are  intended 
to  provide  additional  emphasis  that 
only  hazardous  wastes  are  subject  to  the 
subpart  CC  controb. 

Paragraph  265.1083(c)(2)(i)  is  revised 
to  correct  a  typographical  error  in  the 
symbol  for  the  exit  concentration  limit 
the  symbol  should  be  C  subscript  t 
"(C.)." 

In  addition,  §§  264.1082(c)(3)  and 
265.1083(c)(3)  have  been  revised  to  add 
as  an  exempt  unit  a  surbce 
impoundment  used  for  biological 
treatment  of  hazardous  waste  in 
accordance  with  subpart  OC 
requirements.  The  EPA  intended  to 
exempt  surfece  impoimdments  used  for 
biologictd  treatment  from  the  subpart  OC 
control  requirements.  The  preamble  to 
the  final  rule  in  Section  VII(A)(5)  (59  FR 
62917,  December  6, 1994)  clearly  states 
"•  '  •air  emission  controls  are  not 
required  for  a  stuface  impoundment  in 
which  biological  treatment  of  a 
hazardous  waste  is  performed  imder  the 
same  conditions  specified  in  the  rule  for 
tanks."  However,  surface 
impoundments  performing  biological 
treatment  were  inadvertendy  left  out  of 
the  biological  treatment  uiut  exemption 
in  the  November  25, 1996.  final  rule 
amendments  (61  FR  59954). 

The  EPA  has  received  a  number  of 
inquiries  asking  for  interpretations  of 
the  provision  of  the  subpart  CC  rules 
which  states  that  wastes  that  meet 
applicable  Land  Disposal  Restriction 
(LDR)  treatment  standards  for  organic 
hazardous  constituents  are  exempt  from 
the  subpart  CC  air  emission  standards. 
Section  264.1082(cK4)  exempts  frtjm  the 
RCRA  subpart  CC  air  emission 
standards: 

"A  tank,  surface  impoundment,  or 
container  for  which  all  hazardous 
wastes  placed  in  the  unit  *  *  * 

"(i)  Meets  the  numerical 
concentration  limits  for  organic 
hazardous  constituents,  applicable  to 
the  hazardous  waste,  as  specified  in  40 
CFR  part  268— Land  Disposal 
Restrictions  under  Table  "Treatment 
Standards  for  Hazardous  Waste"  in  40 
CFR  268.  40  •  •   •" 

A  parallel  exemption  for  interim 
status  fecilities  is  found  at 
§  265.1083(c)(4).  Under  these 
provisions,  tanks,  surface 
impoundments,  and  containers 
receiving  hazardous  wastes  that  meet 


the  concentration  limits  for  o^ganics 
-  applicable  to  the  waste  under  the 
generally-applicable  treatment 
standards  of  the  LDR  program  are  not 
subject  to  the  subpart  CC  air  emission 
control  regulations.  See  61  FR  59941  in 
the  preamble  and  59954  in  the  rule 
(Nov.  25, 1996). 

A  number  of  members  of  the  regulated 
industry  (including  the  Environmental 
Technology  Council,  Chemical  Waste 
Management,  and  the  Chemical 
Manufacturers  Association)  have 
inquired  as  to  how  this  provision 
applies  to  situations  where  the  wastes  in 
question  are  not  yet  prohibited  from 
land  disposal  or  consist  of  mixttires  of 
different  hazardous  wastes.  This 
preamble  answers  those  questions. 
Copies  of  correspondence  between  EPA 
and  these  entities  have  been  placed  in 
thepublic  docket  for  the  rule. 
The  key  phrase  in  the  tJxive 
exemption  is  what  treatment  standards 
are  "applicable  to  the  waste."  EPA 
interprets  this  phrase  expansively  to 
include  the  treatment  standard  for 
oiganics  that  would  apply  to  the  waste 
whether  or  not  the  waste  is  currenUy 
prohibited,  so  that  the  exemption  may 
apply  to  wastes  not  yet  required  to  be 
treated  for  oiganics  as  a  precondition  to 
land  disposal.  Under  this  interpretation, 
hazardous  wastes  could  be  exempt  from 
subpart  OC  regulation  if  they  meet  the 
treatment  standards  for  organics  that 
would  ultimately  be  required  as  a 
precondition  to  land  disposal.  This  is  a*, 
reasonable  construction  of  the  rule's 
language  (the  phrase  "applicable  to  the 
waste"  is  ambiguous  as  to  its  precise 
scope),  and  is  supported  by  the 
preamble  to  the  nde  (which  says  that 
the  exemption  can  apply  to  wastes  that 
are  not  prohibited,  see  61  FR  59941).  In 
addition,  this  reading  is  consistent  with 
the  exemption's  underlying  principle:  if 
hazardous  wastes  meet  generally- 
applicable  LDR  treatment  standards  for 
organics,  their  concentrations  of 
organics  are  in  virtually  every  case 
going  to  be  less  than  warrants  control 
imder  the  subpart  CC  rules  (Le.,  volatile 
organic  concentrations  will  be  less  than 
500  ppmw). 

The  EPA  recognizes  that  it  could 
interpret  the  language  to  apply  only  to 
hazardous  wastes  that  are  prohibited 
and  actually  subject  to  a  treatment 
standard  for  organics.  This  more 
restrictive  interpretation  does  not  seem 
desirable  because  hazardous  wastes 
which  actually  meet  treatment 
standards  for  oiganics  are  likely  to  have 
been  treated  to  remove  or  destroy  the 
organics  and  thus  not  warrant  r^ulation 
imder  subpart  OC  On  the  other  hand,  it 
is  EPA's  further  interpretation  that  this 
exemption  does  not  apply  to  hazardous 
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I  far  which  tlMr*  would  be  no 

tiMtment  stuidard*  for  orgudcs. 
namely  vrmttm  that  ara  liatad  aolaly 
bacaiu*  of  inoipmic  contant  Tbara  is 
no  potantially  "applicable"  organic 
treatment  atandara  for  nich  wastes,  and 
tlie  exemption  thus  does  not  spply.  In 
addition,  such  wastes  would  not  likely 
be  treated  for  organic  constituentsrso  in 
the  event  they  contain  higher 
concentrations  of  organics.  this 
particular  LOR  exemption  should  not 
apply.  Such  wastes  may.  however,  be 
exempt  from  the  subpart  CC  rules 
because  they  contain  less  than  500 
ppmw  volatile  organics  at  the  point  of 
waste  origination  (40  CFR 

264.1082(c)(1))- 

The  following  principles  sat  out  how 
the  EPA  inteipfets  the  rule  for  this 
subpart  OC  exanptian  in  tpmdBc 
dtuations: 

1.  Listed  Waste 

(A)  If  the  waste  is  already  subject  to 
an  LDR  treatment  standard  for  organics 
(for  example,  the  organic  spent  solvent 
listed  as  FOOl),  tlie  waste  is  not  subject 
to  subpart  CXI  il  it  meeto  the  treatment 
standuds  for  organic  hazardous 
constituents  in  that  waste  (e.g.  the 
treatment  standards  for  oigsnics  in  P001 
•at  out  in  §268.40): 

(B)  If  the  waste  is  newly  listed  so  that 
no  treatment  standard  under  §  268.40 
has  yet  been  established,  determine  if 
the  waala  was  listed  for  organic 
oonstituenU  in  Part  281  Appendix  VII 
and  if  so,  if  the  waste  meets  the 
Universal  Treetment  Standards  (UTS) 
for  those  constituents  (set  out  in 

§  268.40)  then  the  waste  is  exempt  from 
subpart  CC.  The  EPA  considers  the  UTS 
to  be  "applicable"  because  It  is  dear 
that  this  is  the  standard  which  wrill 
apply  when  the  waste  is  wohibited: 

(Cj  If  the  waste  is  listed  only  because 
it  contaiiu  inorganic  constituents  (e.g. 
electroplating  wastewater  treatment 
sludge  (FOOeT).  then  it  U  not  eligible  for 
the  LOR  exemption  at  §  264.10e2(cX4) 
but  could  be  exempt  for  other  reasons, 
such  as  r'lfitatning  leas  than  500  ppmw 
volatila  iiipnlfi  at  the  point  of  waste 
origination.  This  is  true  whether  or  not 
the  waste  is  already  a  prohibited 
haxardous  waste,  or  is  newly  listed. 

2.  Mixtures  of  Listed  Wastee 

The  same  principles  as  praeented 
above  apply  when  mixtures  of  listed 
wastas  are  involved: 

(A)  If  tlie  mixture  contains  listed 
wastes  for  which  there  are  organic 
concentration  limits  in  §  260.40  and 
newly  listed  wastee  listed  (in  Apoendix 
Vn  of  Part  261 )  for  organic  hazardous 
oonetituents,  the  waste  would  be 
aaampt  from  subpart  CC  if  it  meets  the 


treatment  standards  in  9  268.40  and  the 
treatment  standards  to  which  the  newly 
listed  waste  will  be  subfecL  Thus,  to  be 
exempt  under  S  264.10e2(c)(4).  a 
mixture  of  FOOl  wastes  and  FXXX  (a 
hypothetical  newly  listed  waste  listed 
for  presence  of  benzene)  would  have  to 
meet  the  treatment  standards  for  the 
organic  hazardous  constituents  set  out 
in  §  268.40  for  FOOl  plus  UTS  far 


(B)  If  the  mixture  contains  listed 
wastes  for  which  there  are  organic 
concentration  limits  in  §  268.40  and 
listed  wastes  with  treetment  standards 
only  for  inorganic  constituents  (or 
which  is  newly  listed,  and  is  listed  only 
due  to  presence  of  inorganic  hazardous 
constituents),  the  waste  mixture  would 
be  eligible  for  the  §  264.1082(cX4) 
variance  if  it  meeta  the  oigsnic 
concentration  limits  in  §  268.40.  Thus,  a 
mixture  of  POOl  and  F006  wastes  would 
be  exempt  from  subpart  CC  if  it  meets 
the  treetment  standard  for  FOOl  organic 
hazardous  constituents; 

(C)  If  the  mixture  consists  of  listed 
wastes  which  ara  exclusively  subject  to. 
or  are  listed  for.  inorganic  hazardous 
constituents,  the  mixture  is  not  eligible 
for  the  S  264.10e2(c)(4)  exemption. 

Finally,  pail  of  the  "applicable"  LDR 
standard  tat  listed  wastes  is  that  the 
standard  not  be  achieved  by 
impermissible  dilution  (as  set  out  in 
S  268.3  and  sevetal  EPA  interpretations, 
such  as  in  60  FR  11706-11708  (March 
2, 1005)).  Impermissible  dilution  could 
Involve  not  only  mixing  sn  agent  to  the 
waste  to  increase  volume  without 
contributing  to  the  treetment  proceas, 
but  also  allowing  volatilization  from  the 
waste  without  capture  and  destruction 
of  the  organic  emissions.  52  FR  at  25779 
(July  8. 1987):  Chemical  Waatm 
Mdnogeoie/K  v.  EPA.  976  F.  2d  2. 17 
P.C  Cir.  1992).  In  essence,  this  means 
that  the  LOR  standards  need  to  be 
achieved  by  treetment  that  dastroys  or 
removes  thie  organic  hazardous 
constituent  (or  the  wastes  may  meet  the 
treetment  standard  as  genaratad).  See  60 
FR  11708.  The  subpart  CX:  rules  likewise 
contain  provisions  prohibiting  dilution 
as  a  means  of  makins  a  waste  eligible  for 
an  exemption  from  the  rule  (see,  e.g., 
§  265.1083(cM2)(vi)).  Thus,  to  be  eligible 
for  this  exemption  from  the  subpart  OC 
standards,  listed  wastes  must  either 
meet  treetment  standards  for  organics  by 
treatm«it  which  destrojrs  or  removes 
hazardous  organic  constituents,  or  the 
\  must  meet  those  standards  as 


3.  Characteristic  Wastas 

The  first  principle  to  bear  in  mind 
J  characteristic  hazardous 
I  Is  that  the  subpert  OC  rule  no 


lonoer  appUas  once  thase  wastas  are 
decharacteriaed.  i.e.,  no  longer  exhihita 
characteristic  of  hazardous  traste.  This 
is  because  the  subpart  OC  rules  only 
apply  to  wastas  that  are  identified  or 
Ustad'aa  haaardona.  See.  e.g.. 
§  265.1080(a).  Also,  since  the  rules  do 
not  prohibit  any  method  which  removes 
a  hazardous  characteristic,  dilution  can 
be  used  for  this  purpose;  see 
S  261.3(dXl).  Thus,  in  the  discussion 
that  follows,  it  must  be  understood  that 
all  rafarances  to  characteristic 
hazardous  wsstns  are  to  wastes  which 
r^Mrtmia  to  exhibit  a  characteristic. 

Chaiactaristic  wastes  can  be  identified 
because  of  the  presence  of  organic 
hazardous  constituents,  but  also  can 
contain  organic  "underijring  hazardous 
constituents" — hazardous  constituents 
present  at  levels  <ixraeding  the 
Universal  Treatment  Standards  but 
which  do  not  cause  the  waste  to  exhibit 
a  characteristic:  see  §  268.2(i).  Such 
hazardous  constituents  typically  must 
be  treated  to  meet  UTS  bslors  a 
characteristic  waste  is  land  disposed 
(see  CheoiJca/  M^oste  Management  v. 
EPA,  976  F.  2d  2. 16-18).  and  so  UTS 
can  be  considered  to  be  an  applicable 
standard  for  purpoaes  of  the  nibpart  CC 
exemption  under  discussion  in  tnis 
preamble. 

Principles  applicable  to  specific 
situations  involving  characteristic 
hazardous  wastes  are  tharefarr. 

(A)  Since  subpart  CC  controls  do  not 
spply  to  nonhazardous  wastes,  these 
standards  do  not  apply  as  the  result  of 
manMiiw  decharacteriaed  wrastss. 

(B)Irtfie  waste  exhibiU  ignitabUity. 
conoeivity,  or  reactivity  (or  is  a  mixtina 
which  exhibits  one  or  more  of  these 
charscteristics).  then  the  waste  is 
exempt  frtmi  subpart  OC  if  it  meets 
treatment  standards  for  any  of  the 
organic  underlying  hazardous 
constituents  which  are  prseent  (and  the 
wfste  is  no  longer  subject  to  subpart  OC 
if  it  no  longer  exhibita  a  characteristic, 
whether  or  not  treetment  standards  far 
underlying  hazardous  constituente  ara 
achieved).  In  this  example,  these 
characteristic  wastes  are  prohibited  and 
subject  to  the  requirement  to  treet  for 
underlying  hazardous  constituente,  so 
that  these  standards  clearly  are 
applicable; 

fC)  if  the  waste  or  waste  mixture 
exhihite  a  characteristic  for  an  organic 
hazardous  constituent  (so-called 
Toxicity  Characteristic  (TC)  organic 
wastes),  then  the  waste  must  meat  the 
treatment  standard  for  that  constituoit 
plus  UTS  for  any  organic  underlying 
hazardous  constituent.  These  are  the 
currant  requiremenU  set  out  in  Part  266 
far  the  waste  aod  so  are  dearly 
applicable; 
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(D)  If  the  Mraste  or  waste  mixture 
exhibits  a  characteristic  for  a  metal,  the 
waste  would  be  exempt  from  subpart  CC 
if  it  meets  UTS  for  any  organic 
underlying  hazardous  constituent  which 
may  be  present.  This  result  comes  from 
the  Chemical  Waste  Management 
opinion  cited  above  (although  the  EPA 
has  not  yet  amended  the  Part  268  rules 
to  reflect  the  court's  holding  with 
respect  to  these  wastes),  and  so  can  be 
viewed  as  applicable  standards  for 
purposes  of  the  subpart  OC  exemption. 


4.  Examples 

A  number  of  examples  that  illustrate 
the  EPA  intent  and  interpretation  of  the 
subpart  CC  LDR  exemption  are 
summarized  below. 

1.  FOOl  ■»■  F006.  Listed  organic  plus 
listed  inorganic.  Meet  treatment 
standards  for  organics  in  FOOl; 

2.  FOOl  *  IX)18.  Listed  organic  plus 
organic  TC.  Meet  treatment  standards 
for  FOOl ,  treatment  standards  for 
benzene,  and  treatment  standards  for 
any  organic  underlying  hazardous 

.    constituent  in  the  D018  waste  (or 
eliminate  the  0018  characteristic  before 
the  waste  is  managed  in  a  tank, 
container  or  surface  impoundment,  in 
which  case  only  the  treatment  standards 
for  FOOl  waste  would  have  to  be 
satisfied  for  the  exemption  to  apply); 

3.  FOOl  +  0008.  Listed  organk  plus 
TC  metal.  Meet  treatment  standards  for 
FOOl  plus  treatment  standards  for  any 
organic  underlying  hazardous 
constituents  which  may  be  present  in 
the  0008  waste  (or  eliminate  the  0008 
characteristic  before  the  waste  is 
managed  in  a  tank,  container  or  surfisce 
impoundment,  leaving  the  FOOl 
standard  as  the  applicable  treatment 
standard); 

4.  F006  +  0018  -»■  0008.  Listed 
inorganic,  TC  organic.  TC  inoiganic. 
Meet  treatment  standard  for  benzene 
and  for  organic  underlying  hazardous 
constituente  in  O018  and  0008  wastes; 

5.  F006.  Ineligible  for  $  264.1082(c)(4) 
exemption. 

There  have  also  been  questions 
regarding  whether  this  LOR  exemption 
applies  to  mixtures  that  would  meet  the 
organic  constituent  concentration  limite 
specified  for  the  hazardous  wastes  in 
the  mixture  but  for  the  contribution  of 
organic  constituents  from  the 
decharacterized  wastes  in  the  mixtxire. 
'  The  EPA  interprete  the  rule  so  that  the 
LOR  exemption  does  not  apply  in  these 
circtmistances.  First,  the  language  of  the 
rule  refers  to  "all  hazardous  waste 
placed  in  the  unit"  having  to  meet  the 
treatment  standard,  which  logically 
means  meeting  the  standard  at  the  point 
the  hazardous  waste  is  placed  in  the 
unit  Second,  it  is  reasonable  to  look  at 


the  point  of  mixing  as  a  new  point  of 
waste  origination  in  keeping  with  the 
overall  thrust  of  the  provision  to  reserve 
the  exemption  for  wastes  which  actually 
are  treated.  See  54  FR  at  26633  Qune  23. 
1989)  where  the  EPA  noted  a  similar 
view  in  the  LDR  context.  The  EPA  also 
notes  that  this  interpretation  is 
consistent  with  other  provisions  of  the 
rule  where  the  Agency  has  indicated 
expressly  that  organic  removal  is  to  be 
evaluated  in  the  context  of  each 
individual  waste  stream  entering  a 
treatment  process.  See  section 
S265.1083(c)(2)(v)(C). 

The  last  issue  addressed  on  this  topic 
in  today's  preamble  concerns  the 
relationship  of  this  exemption  and 
treatment  variances  under  the  LOR 
program.  The  EPA  notes  that  the 
exemption  from  subpart  CC  standards 
applies  only  to  hazardous  wastes  that 
have  been  treated  to  meet  the  treatment 
standards  set  out  in  40  CFR  268.40.  This 
language  excludes  alternative  standards 
which  are  established  as  part  of  the 
treatment  variance  process,  which 
alternative  standards  are  codified  in  40 
CFR  268.44.  This  distinction  is 
intentional.  As  the  EPA  recently  noted 
in  the  rulemaking  amending  the 
treatment  variance  standards,  it  is 
possible  that  a  treatment  variance  may 
result  in  a  standard  which  does  not  fully 
remove  volatile  organics  to  the  extent 
contemplated  in  creating  the  subpart  CC 
exemption.  For  this  reason,  the  EPA  has 
indicated  explicitly  that  such  wastes 
may  remain  subject  to  the  subpart  OC 
rules.  The  EPA  reiterates  that  approach 
here. 

The  EPA  is  today  amending  the 
treatment  demonstration  provision  for 
valuing  waste  analysis  resulte  below  the 
limit  of  detection  for  an  analytical 
method.  In  response  to  comments,  EPA 
is  today  revising  paragraphs  (A)  and  (B) 
of  §  264.1082(c)(2Kix)  and 
S  265.1083(c)(2)(ix).  The  change  to 
paragraph  (A)  is  being  made  in 
recognition  that  a  relatively  high  blank 
value  for  Method  2SO  does  not 
necessarily  indicate  that  a  waste  stream 
has  failed  to  meet  the  treatment 
demonstration  requiremente  of 
§  265.1083(c)(2Mi)  through  (vi).  The 
blank  value  required  in  paragraph  4.4  of 
EPA  Refarence  Method  250  (codified  in 
appendix  A  to  40  CFR  part  60)  is  an 
indication  of  the  organics  contained  in 
the  Polyethylene  Glycol,  not  the 
organics  in  the  waste.  For  a  Method  250 
anal]rtical  result,  the  method  instructs 
the  opmator  to  report  the  value  of  the 
instrument  resulte  minus  the  blank 
value.  In  a  circumstance  that  the 
instrument  results  are  higher  than  the 
blank  value,  the  reported  Method  250 
result  would  not  be  non-detect,  but 


rather,  wotild  be  a  numerical 
concentration  value.  In  circumstances 
that  the  instrument  results  are  equal  to 
the  blank  value,  the  reported  result 
would  be  non-detect.  In  the 
circumstance  resulting  in  a  non-detect. 
the  Agency  does  not  consider  it 
appropriate  to  require  the  facility  owner 
or  operator  to  compare  the  treatment 
resulte  of  paragraphs  (cX2Ki)  through 
(vi)  in  §  264.1082  and  §  265.1083  to  one- 
half  of  the  blank  value,  as  was  required 
by  the  regulatory  requirement  being 
revised  today.  Therefore,  the  Agency  is 
adding  a  provision  that  allows  the 
facility  owner  or  operator  to  substitute 
a  value  of  25  ppmw  for  a  non-detect 
Method  250  result,  if  one-half  the 
Method  250  blank  value  is  more  than  25 
ppmw.  The  Agency  has  selected  the 
value  of  25  ppmw  because  it  represents 
95  percent  reduction  of  organics  in  a 
waste  stream  of  500  ppmw,  the  required 
percent  reduction  for  a  waste  stream 
with  a  VO  concentration  equal  to  the 
action  level  for  the  subpart  OC 
standards. 

No  default  value  similar  to  the  25 
ppmw  value  described  here  is  included 
in  the  provisions  for  non-detect  resulte 
in  waste  detominations  performed  to 
determine  whether  the  hazardous  waste 
is  below  500  ppmw  at  ite  point  of  waste 
origination.  See  265.1084(aK3).  Such  a 
provision  is  necessary  in  situations 
where  an  owner  or  operator  is 
attempting  to  demonstrate  a  process  has 
achieved  95  percent  reduction  of 
organics,  because  the  concentration  of 
the  stream  exiting  the  process  imit  may 
need  to  be  demonstrated  to  be  as  low  as 
25  ppmw.  Such  is  not  the  case  with 
waste  determinations  performed  to 
demonstrate  that  the  hazardous  waste 
stream  is  below  the  subpart  OC  action 
level  of  500  ppmw,  whoe  the  waste 
determination  need  only  demonstrate 
that  the  waste  is  below  500  ppmw.  The 
valuing  of  non-detects  for  waste 
determinations  performed  at  the  point 
of  waste  origination  is  discussed  fiirther 
in  the  following  section  of  this 
preamble. 

The  EPA  is  revising  paragraph  (B)  of 
§264.1082(c)(2)(ix)and 
§  265.1083(c)(2)(ix)  to  claiify  the 
Agency's  intent  that  the  level  of 
detection  for  an  analytical  method  other 
than  method  25D  is  the  sum  of  the 
limite  of  detection  for  each  of  the 
regulated  compounds  in  the  waste 
sample.  As  previously  written,  the 
provision  did  not  clearly  indicate  that 
for  purposes  of  this  subpart,  only  the 
detection  limits  for  organic  compounds 
Mdth  Henry's  Law  greater  than  or  equal 
to  0.1  Y/X  are  required  to  be  summed, 
to  establish  the  limit  of  detection  for  an 
anal}rtical  method. 


64646     radaral  Ragiain'  /  Vol.  62,  No.  235  /  Monday.  December  8.  1997  /  Rules  and  RegiilatJom 


The  EPA  is  alao  adding  •  reference  to 
organic  hazardous  constituents  in 
pwagraph  (c)(4)(ii)  of  $  264.1062  (which 
applies  when  the  LOR  standard  ia  a 
designated  method  of  treatment),  to 
maka  clear  that  this  provision  requires 
treatment  of  organics.  With  this 
revision.  $  264.10«2(cM4Hii)  now 
conforms  to  §  264.1082(cM4)(i)-  A 
conforming  change  is  being  made  to  the 
requirement  for  interim  status  facilities. 
atS265.1083(c)(4KU)- 
D.  Waste  Determination  Procedures 

Paragraphs  in  §  264.1083(a)(2)  and 
S  265. 1084(a)(2)  are  revised  by  changing 
"The  avarafa  VO  oenoautration  of  a 
hazardous  waste  at  the  point  of  waste 
origination  may  he  determined  *  *  *** 
to  read  as  follow*:  "For  a  waata 
determination  that  Is  required  by 
paragraph  (aHl)  of  this  section,  tha 
average  VO  concentration  of  a 
hazardous  waste  at  the  point  of  waste 
origination  may  be  determined  •   •   *" 
This  waste  determination  requirement 
was  explained  in  Section  VII. A.3,  Waste 
Determination  Procedures,  of  the 
preamble  to  the  final  rule  (50  PR  62015. 
December  6.  1904)  as  follows:  "A 
determination  of  the  volatile  organic 
concentration  of  a  hazardous  waste  is 
required  by  the  subpart  CC  standards 
only  when  a  hazardous  waste  is  placed 
in  a  tank,  surtece  impoundment,  or 
container  subiect  to  the  rule  that  does 
not  use  air  emission  controls  in 
accordance  with  the  requirements  of  the 
rule.  A  TSDF  owner  or  operator  is  not 
required  to  determine  the  volatile 
organic  concentration  of  the  waste  if  it 
is  placed  in  a  tank,  surface 
impoundment,  or  container  using  the 
required  air  emission  controls." 
Consistent  with  this  sUtement,  the  EPA 
is  slightly  revising  the  current  rule  to 
make  clear  that  the  average  VO 
concentration  determination  is  required 
only  for  hazardous  waste  placed  in  a 
unit  not  using  subpart  CC  air  emission 
controls  and  not  otherwise  exempt  from 
using  subpart  CC  air  emission  controls. 

T(xlay's  action  also  revises 
S  265.1084(a)(3MiiKB)  to  clarify  the 
EPA's  intent  regarding  the  number  of 
samples  required  for  a  waste 
determination.  The  amended  paragraph 
states  (as  did  the  published  rule 
langu^a  at  §  265.1084(a)(5)(ivMA)  (see 
59  FR  62939.  December  6.  1994)),  that 
the  average  of  four  or  more  sample 
results  constitutes  a  waste 
determination  for  the  waste  stream.  This 
amended  paragraph  further  clarifies  that 
one  or  more  waste  determinations  may 
be  needed  to  represent  the  average  VO 
concentration  over  the  complete  range 
of  waste  compositions  and  quantities 
that  occur  during  the  entire  averaging 


period  (due  to  normal  variations  in  the 
operating  conditions  for  the  source  or 
procees  generating  the  hazardous  %iraste 
stream).  Therefore,  to  determine  the 
_  I  Vp  concentration  of  a  waste 
m  generated  by  a  process  with  large 
inu  variations  in  waste  quantity,  or 
fluctuations  in  ambient  temperature, 
several  waste  determinations  (of  four  or 
more  samples  each)  will  be  required. 

The  aChcted  public  has  been  fully 
infanaed  of  the  EPA's  intent  regarding 
the  flKt  that  four  samples  constitute  a 
waste  daterminatioo,  and  that  one  or 
note  waste  determinations  may  be 
needed  to  characterize  the  waste 
streem'a  VO  concentration  over  the 
averaging  period.  To  inform  the  public 
of  the  tadinical  requirements  and 
oompiiance  options  in  the  amended 
mibpait  CC  RCRA  air  rules,  the  EPA 
conducted  a  series  of  six  seminars 
during  August  and  September  of  1905 
and  an  additional  six  seminars  during 
August  through  November  of  1006. 
During  these  seminars,  the  EPA 
presented  a  thorough  discussion  of  the 
details  aseociated  with  making  a  waste 
determination.  (Refer  to  EPA  RCRA 
Docket  No.  F-05-CE3A-FFFFF,  hem 
No.  F-95-CE3A-S0017  and  Docket  No. 
F-96-CE3A-FFFFF.) 

In  another  clarifying  revision,  in  each 
ciUtion  of  Method  8260(B)  and  Method 
8270(C)  in  "Test  Methods  for  Evaluating 
Solid  Waste,  Physical/Chemical 
Methods."  EPA  Publication  SW-846, 
the  reference  to  version  (B)  or  (C)  is 
being  deleted  by  today's  action.  The 
citations  that  are  being  revised  were 
added  by  the  November  25, 1906,  final 
rule  amendmenU  (61  FR  50932)  to  the 
following  paragraphs  of  §  265.1084: 
(a)(3)(iii).  (aXSKiiiXF).  (aXSXiiiXG). 
(bM3Mlii).  (bX3XiUKF).  and  (bX3XiliXG). 

It  was  the  EPA's  intent  that  the 
currant  vanion  of  each  of  these 
methods,  as  applicable  to  the  waste 
being  measured,  be  used  in  making  a 
waste  determination,  not  necessarily  the 
specific  versions  cited.  At  the  time  the 
November  25,  1996  amendments  were 
published,  the  venions  8260(B)  and 
8270(C)  «irere  only  proposed  methods; 
the  published  venions  were  8260(A) 
and  8270(B).  Specifying  these  particular 
versions  was  an  inadvertent  error, 
which  is  being  corrected  by  today's 
action.  As  was  stated  in  Section  fV.F, 
Waste  Determination  Procedures,  of  the 
preamble  to  the  final  rule  amendments 
(61  FR  59942.  November  25, 1996).  after 
extensive  review,  the  EPA  decided  that 
as  alternatives  to  using  Method  25D  for 
direct  measurement  of  VO  concentration 
in  a  hazardous  waste  for  the  subpart  CC 
RCRA  air  rules,  it  was  appropriate  to 
add  Metiiods  624,  625, 1624,  and  1625 
(all  contained  in  40  CFR  part  136. 


appendix  A)  and  Methods  8260(B)  and 
8270(C)  (both  in  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods"  in  EPA  publication 
SW-846)  when  these  methods  are  used 
under  certain  specified  conditions.  It 
was  noted  that  for  each  of  these 
methods,  there  is  a  published  list  of 
chemical  compounds  which  the  EPA 
considers  the  method  appropriate  to 
measure.  The  owner  or  operator  may 
only  use  these  methods  to  measure 
compounds  that  are  contained  on  the 
liMt  aMsodMted  with  that  method,  unless 
specified  validation  procedures  are  also 
performed.  It  was  forther  noted  that  for 
the  purpose  of  a  waste  determination, 
the  owner  or  operator  must  evaluate  the 
mass  of  all  VO  compounds  in  a  waste 
that  have  Henry's  Law  value  above  the 
0.1  Y/X  vahie.  Therefore,  it  is  die  EPA's 
position  that  the  owner  or  operator  is 
responsible  for  determining  that  the 
analytical  method  being  used  for  a 
waste  determination  is  sufficient  to 
evaluate  all  of  the  applicable  organic 
compounds  that  are  contained  In  the 
waste. 

(Noir  Today's  action  includes  a  revised 
list  of  known  compounda  with  ■  Henry'*  Law 
value  lest  than  or  equal  to  0.1  Y/X,  contained 
In  appendix  VI  of  nibparl  265;  the  revifiont 
comet  typographical  arton.  and  format  tha 
list  to  be  ali^bstical.) 

Also  in  today's  action,  a  printing  error 
that  placed  §  265.1084(a)(3Miii)(A)  at  the 
end  of  §  265.1084(a)(3Xiii)  has  been 
corrected.  In  addition,  in  the  November 
25, 1996  final  rule  amendments, 
because  of  a  typographical  error  in 
S265.1084(a)(3Xiii)(G),  tiie  words 
"introduction  and  analysis"  were 
omitted  from  the  sample  handling  steps 
for  which  site-specific  procedures  must 
be  documented  in  the  quality  assurance 
program  to  minimize  the  loss  of 
compounds  due  to  volatilization, 
biodagradation,  reaction,  or  sorption. 
Today's  amendments  revise 
S  265.1064(aK3Xii>)(G)  to  reed  as 
follows:  "Docimientation  of  site  specific 
procedures  to  minimize  the  loss  of 
compounds  due  to  volatilization, 
biodegradation,  reaction,  or  sorption 
during  the  sample  collection,  storage, 
preparation,  introduction,  and  analysis 
steps." 

Several  commenters  have  stated  that 
the  subpart  CC  provisions  for  treatment 
of  non-detect  values  in  the  analysis  of 
treated  waste  samples,  contained  in 
§§264.1082(cXix)and 
265.1083(cX2)(ix),  shoidd  also  apply  to 
waste  determinations  at  the  point  of 
waste  origination,  for  purposes  of 
determining  compliance  with  the  500 
ppmw  VO  concentration  action  level  of 
the  standards.  Commenten  requested 
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this  application  of  the  non-detect  policy 
to  waste  determinations  because  a  waste 
determination  consists  of  the  average  of 
four  or  more  samples,  and  some  of  the 
samples  analyzed  may  yield  results  that 
are  below  the  analytical  method's  limit 
of  detection.  The  commenters'  concern 
is  the  same  rationale  that  led  EPA  to 
amend  the  provisions  at  sections 
264.1082  and  265.1083  in  tiie  November 
25. 1996  final  nde  amendments; 
without  such  a  provision,  the  owner  or 
operator  does  not  have  a  way  to  assign 
a  numeric  value  for  a  non-detect 
reading,  when  computing  the  average  of 
four  or  more  waste  samples  to  calculate 
a  Mraste  determination.  The  same  logic 
applies  to  both  circtmistances,  and  U 
was  obviously  an  oversight  that  EPA  did 
not  include  this  provision  in  the 
November  25. 1996  final  rule 
amendments.  Thus,  the  EPA  is  today 
adding  to  the  waste  determination 
provisions  at  §  265.1084(a)(3)(iv).  a 
provision  for  valuing  non-detect 
analytical  results.  The  new  rule 
language  provides  the  appropriate 
guidance  on  the  valuing  of  non-detects 
in  the  calculation  of  the  average  of  four 
or  more  samples  for  a  waste 
determination. 


(Note:  A  corresponding  amendment  is  not 
required  at  S  285.1084(b)(3)(iv)  for  treated 
hazardous  waste  becauae  thoae  rules, 
specifically  $  264.1082(c)(2)(ix)  and 
§265.10e3(c)(2)(ix).  contain  provisions  for 
valuing  non-detecU  wlwn  determining 
performance  of  an  oiganic  destruction  or 
removal  process.) 

The  EPA  today  is  also  amending 
regulatory  language  to  reflect  a 
clarification  that  was  addressed  in  the 
November  25, 1996  rulemaking 
preamble  (61  FR  at  59943),  but  was 
inadvertentiy  omitied  from  the 
regulatory  text.  This  amendment  adds 
two  new  paragraphs  to  the  waste 
determination  provisions,  §  265.108^ 
(a)(3)(v)  and  (b)(3Xv),  to  state  Uiat  EPA 
would  determine  compliance  with  the 
subpart  CC  regulations  based  on  the 
same  test  method  used  by  the  facility 
owner  or  operator,  provided  the  owner 
or  operator  had  used  a  test  method 
appropriate  for  the  waste.  The 
appropriateness  of  an  analytical  method 
is  described  in  paragraphs  §  265 
(aH3)(iii)  and  (b)(3)(ui),  respectively. 
The  November  25, 1995  preamble  to  the 
final  rule  amendments  (61  FR  59943) 
stated  tiiat.  "•  •  *  as  long  as  one  of  the 
allowable  test  methods  is  being  used  for 
direct  measurement  of  the  VO 
concentration  of  a  hazardous  waste,  the 
EPA  would  only  enforce  against  the 
facilify  on  that  basis  (i.e.,  using  the  same 
test  method),  unless  the  method  used  is 
not  appropriate  for  the  hazardous  waste 
managed  in  the  unit"  Today's 


amendments  add  a  paragraph  to  the 
analysis  section  of  the  final  rule's  waste 
determination  procedures  at  §  265.1084 
(a)  and  (b)  to  codify  this  intended 
provision. 

As  published  in  the  November  25, 
1996  final  rule  amendments  (61  FR 
59975),  paragraph  265.1084(a)(4)(iv) 
provides  that  the  results  of  a  direct 
measurement  of  average  VO 
concentration  shall  be  used  to  resolve  a 
disa^eement  between  the  Regional 
Administrator  and  the  owner  or 
operator  regarding  a  determination  of 
the  average  VO  concentration  of  a 
hazardous  waste  stream  using 
knowledge.  To  clarify  that  in  such  cases 
where  there  is  disagreement  regarding 
use  of  knowledge,  the  owner  or  operator 
has  the  discretion  to  choose  an 
appropriate  test  method  or  methods,  the 
following  sentence  has  been  added  to 
§  265.1084(a)(4Xivl:  "-Hw  owner  or 
operator  may  choose  one  or  more 
appropriate  methods  to  analyze  each 
collected  sample  in  accordance  with  the 
requirements  of  paragraph  (aXSXiii)  of 
this  section." 

The  EPA  is  also  clarifying  the  waste 
determination  requiremmits  for  treated 
wastes.  Prior  to  today's  amendment,  the 
subpart  CC  regulatory  text  required 
analysis  of  all  treated  waste.  As 
explained  below,  a  waste  determination 
is  imnecessary  for  a  waste  treated  by 
either  a  boiler  or  industrial  furnace  (BIF) 
operated  in  accordance  with  subpart  H 
to  40  CFR  part  266,  or  a  hazardous 
waste  incinerator  operated  in 
accordance  with  subpart  O  to  40  CFR 
parts  264  or  265;  the  EPA  is  amendiz^ 
the  rule  to  clarify  this.  Today's  action 
revises  paragraph  (b)(1)  of  §§  264.1083 
and  265.1084  to  require  tliat  the  owner 
or  operator  perform  the  applicable  waste 
determination  for  each  treated 
hazardous  waste  placed  in  a  waste 
management  unit  exempted  under  the 
provisions  of  paragraphs  (c)(2)(i) 
through  (c)(2){vi)  of  §§264.1082  and 
265.1083,  respectively.  Those  specific 
paragraphs  are  cited  in  today's  amended 
rule  language  to  clarify  that  a  waste 
determination  is  only  required  for  a 
hazardous  waste  placed  in  a  waste 
management  unit  exempted  imder  one 
of  the  treatment  demonstration  options 
that  is  a  performance  standard,  as 
opposed  to  an  equipment  specification 
standard.  As  was  noted  in  Section 
VII.A.2.b.  Treated  Hazardous  Waste,  of 
the  final  rule  preamble  (59  FR  62914, 
December  6. 1994),  provisions  for 
hazardous  waste  treatment  are  specified 
in  the  subpart  CC  standards  for  the 
following  processes:  (1)  An  organic 
destruction,  biological  degradation,  or 
organic  removal  process  that  reduces 
the  organic  content  of  the  hazardous 


waste  and  is  designed  and  operated  in 
accordance  mth  certain  conditions 
specified  in  the  rule;  (2)  a  hazardous 
waste  incinerator  that  is  designed  and 
operated  in  accordance  with  the 
requirements  of  40  CFR  part  264  subpart 
O  or  40  CFR  part  265  subpart  O;  or  (3) 
a  BIF  that  is  subject  to  the  requirem«its 
of  40  CFR  part  266  subpart  H. 

Under  today's  amendments  to  the 
rule,  the  EPA  is  clarifying  its  original 
intent,  that  a  waste  determination  is 
required  only  for  a  treated  hazardous 
waste  placed  in  a  waste  management 
unit,  if  the  unit  is  exempt  from  air 
emission  control  requirements  under 
provisions  contained  in  paragraphs 
(c)(2)(i)  Uirough  (c)(2)(vi)  of  §§  264.1082 
and  265.1083.  The  EPA  requires  waste 
demonstrations  for  those  treatment 
demonstration  options  to  ensure  that  the 
treatment  conditions  specified  in 
subpart  CC  have  been  met  As  explained 
in  the  December  1994  final  rule 
preamble  (59  FR  at  62914,  December  6. 
1994),  the  waste  demonstration  residts 
are  required  to  indicate  that  a  sufficient 
mass  of  organic  constituents  have  been 
removed  or  destroyed  from  a  regulated 
waste  stream,  prior  to  it  being  placed  in 
a  hazardous  waste  management  unit 
that  is  not  equipped  with  air  emission 
controls.  The  treatment  demonstration 
options  listed  in  paragraphs  (cK2Xi) 
through  (viii)  of  §§  264.1082  and 
265.1083  are  based  on  the  treatment 
process  achieving  a  95%  reduction  by 
weight  of  organic  constituents  in  the 
waste.  For  the  provisions  of  (cX2Ki) 
through  (cX2)(vi)  of  §§264.1082  and 
265.1083,  the  treatment  process  is  not 
specified  in  the  regulation;  rather  the 
requirement  is  based  on  the  removal 
efficiency  of  the  treatment  process. 
Thus,  to  demonstrate  compliance,  EPA 
considers  it  necessary  that  the  owner  or 
operator  perform  waste  determinations 
to  demonstrate  the  appropriate  removal 
efficiency  has  been  achieved.  However, 
the  treatment  demonstration  provisions 
of  paragraph  (c)(2)(vu)  in  §§264.1082 
and  265.1083  require  that  the  hazardous 
waste  be  treated  in  an  incinerator  that 
is  designed  and  operated  in  accordance 
with  the  requirements  of  subpart  O  in 
40  CFR  part  264  or  part  265;  and  the 
treatment  demonstration  provisions  of 
paragraph  (c)(2)(viii)  in  §§  264.1082  and 
265.1083  require  that  the  hazardous 
waste  be  treated  in  a  BIF  that  is 
designed  and  operated  in  accordance 
with  the  requirements  of  40  CFR  part 
266.  subpart  H.  The  EPA  considers 
compliance  with  those  combustion 
standards  to  be  sufficient  demonstration 
that  the  organics  in  the  waste  will  be 
destroyed  by  95  percent  or  more,  by 
weight,  and  does  not  consider  a  waste 
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detennination  necMaary.  The  EPA  has 
consistently  given  verbal  guidance  that 
waste  determinations  are  not  required 
for  waste  treated  in  the  above- 
mentioned  specific  units,  and  is  today 
Tn*V«ng  an  amendment  to  the  regulatory 
text  to  make  the  regulatory  requirements 
consistent  with  this  guidance. 

In  a  further  clarification,  the  EPA 
intended  that  the  owner  or  operator  use 
the  same  test  method  to  determine  the 
average  VO  concentration  at  the  point  of 
waste  treatment  as  is  used  at  the  point 
of  waste  origination,  if  these  values  are 
to  be  used  to  determine  the  eRiectiveneas 
of  a  treatment  system.  As  was  stated  in 
Section  IV.  F.  Waste  Detennination 
Procedures,  of  the  preamble  to  the  final 
rule  amendments  (61  PR  59942, 
November  25. 1996).  "The  main  noint 
that  must  be  reemphasized  regarding 
direct  measurement  of  VO  concentration 
is  that,  although  the  EPA  is  amending 
the  rule  to  allow  various  test  methods 
other  than  Method  25D  to  be  used  in  a 
waste  determination,  the  owner  or 
operator  must  use  a  test  method(s)  that 
is  appropriate  for  the  compounds 
contained  in  the  waste.  The  method(s) 
used  for  the  waste  determination  must 
be  suitable  for  and  must  reflect  or 
account  for  all  compounds  in  the  waste 
with  a  Henry's  Law  constant  equal  to  or 
greater  than  0.1  Y/X  at  25  degrees 
CeUius." 

Since  the  effectiveness  of  a  waste 
treatment  process  must  be  judged  on  the 
basis  of  the  process's  capacity  to  reduce 
the  organics  in  waste  relative  to  their 
concentration  at  the  point  of  waste 
origination  or  at  the  point  of  entry  to  the 
treatment  system,  the  method(s)  used 
for  the  waste  determination  at  the  point 
of  waste  treatment  must  be  appropriate  "* 
to  detect  and  measure  the  compounds  in 
the  waste  at  the  point  of  waste 
origination;  to  put  the  measurements  on 
a  common  basis  and  provide  an  accurate 
comparison,  the  EPA  considers  it 
necessary  that  the  method(s)  used  at  the 
point  of  waste  origination  must  be  the 
same  as  the  method(s)  used  at  the  point 
of  waste  treatment.  To  clarify  this 
requirement,  which  the  EPA  has 
heretofore  considered  implicit,  the 
following  sentence  is  being  added  to 
§  265.1084(b)(3Kiii):  "When  the  owner 
or  operator  is  making  a  waste 
determination  for  a  treated  hazardous 
waste  that  is  to  be  compared  to  an 
average  VO  concentration  at  the  point  of 
wraste  origination  or  the  point  pf  waste 
entry  to  the  treatment  system,  to 
determine  if  the  conditions  of 
§264.1082(c)(2)(i)  through  (cK2)(vi)  or 
§  265.1083(c)(2)(i)  through  (c)(2Kvi)  are 
met,  then  the  waste  samples  shall  be 
prepared  and  analyzed  using  the  same 
method(s)  as  were  used  in  making  the 


initial  waste  determination(s)  at  the 
point  of  waste  origination  or  at  the  point 
of  entry  to  the  treatment  system."  (Only 
the  waste  determination  provisions  in 
part  265  are  being  revised  in  connection 
with  this  rule  clarification  and  the 
following  rule  clarification,  because  the 
subpart  CC  waste  determination 
protocols  are  contained  in  part  265,  and 
the  part  264  standards  croas-refarence 
part  265.) 

Because  of  a  printing  error,  the 
equations  for  calculating  the  actual 
organic  mass  removal  rate  in 
§  265.1084(bM8Miii)  and  for  calculating 
the  actual  organic  mass  biodegradation 
rate  in  $  265.1064(b)(9)(iv)  were  out  of 
place  in  the  November  25.  1996 
amendments  (61  FK  59978).  This 
document  corrects  the  placement  of 
these  equations. 

In  a  further  clarification  to  the  waste 
determination  procedures  of  subpart  CC, 
paragraph  265.1084(dH5Kii)  required 
that  a  mixture  of  methane  in  air  at  a 
concentration  of  approximately,  but  less 
than,  10,000  ppmw  be  used  to  calibrate 
the  detection  instnunent  used  to 
determine  no  detectable  organic 
emissions.  It  was  the  EPA's  intent  that 
the  calibration  procedure  be  consistent 
with  the  procedure  specified  in  the 
subpart  BB  equipment  leak  test  methods 
and  procedures  at  §$  264.1063  and 
265.1063.  as  they  reference  the  same 
monitoring  procedure.  Paragraph 
(b)(4Mii)  of  §§  264.1063  and  265.1063 
specifies  that  calibration  gases  for  the 
detection  instrument  shall  be.  "A 
mixture  of  methane  or  n-bexane  and  air 
at  a  concentration  of  approximately,  but 
less  than  10,000  ppm  methane  or  n- 
hexane.  Consistent  with  this 
requirement,  today's  action  revises  the 
requirement  for  calibration  gases  in 
parts  264  and  265  to  provide  the  owner 
or  operator  the  choice  of  using  a  mixture 
of  methane  or  n-hexane  and  air. 

E.  Standard$:  TaiUa 

Commenters  have  questioned  whether 
a  facility  owner  or  operator  is  permitted 
to  install  a  closure  device  on  a  tank 
manifold  system  or  header  vent  when  a 
series  of  tanks  have  their  vents  (i.e.,  tank 
openings)  connected  to  a  common 
header,  in  many  tanks  systems,  tank 
vents  are  connected  to  a  manifold  or 
central  header,  and  a  closure  device  (or 
pressure/vacuum  device  such  as  a 
conservation  vent)  is  installed  on  the 
header  rather  than  on  the  individual 
tanks.  Prior  to  today's  amendment,  the 
subpart  CC  level  1  tank  requirements  at 
paragraph  (2)(2)(iii)  in  §  264.1084  and 
§  265.1085  could  have  been  interpreted 
to  require  that  each  opening  on  a  Level 
1  tank  fixed  roof  must  be  either 
equipped  with  a  closure  device  or 


connected  through  a  closed-vent  system 
to  a  control  device,  with  no  allowance 
for  the  closure  device  or  praasura/ 
vacuum  device  to  be  installed  on  the 
tank  manifold  system.  The  EPA  did  not 
intend  the  regulatory  requirement  to 
disallow  a  closure  device  or  pressure/ 
vacuum  device  from  being  installed  on 
a  tank  manifold  system,  llie  EPA  is 
aware  that  such  tank  manifold  or  vent 
header  systems  provide  a  degree  of 
emissions  reduction  which  is  derived 
from  vapor  balancing  between  tanks 
during  unloading  and  inter-tank 
transfan;  the  EPA  clearly  did  not  intend 
to  discourage  their  use.  The  EPA  is 
therefore  amending  the  subpart  CC  tank 
standards  to  provide  that  a  closure 
device  can  be  installed  on  a  manifold 
vent  header  for  Level  1  tanks,  by 
revising  paragraph  (cH2Xiii)  in 
§264.1084  and  §265.1085. 

In  the  November  25, 1996  final  rule 
amendments,  the  EPA  promulgated  a 
provision  that  allowed  a  facility  to 
install  and  operate  air  emission  control 
devices  on  Level  1  tanks.  As  published, 
the  regulatory  langiiage  for  that  < 

provision  Inadvertently  made  it 
mandatory  that  these  control  devices  be 
operating  at  all  times  when  hazardous 
waste  is  managed  in  the  tank,  even  at 
times  of  routine  maintenance.  The  EPA 
is  amending  the  rxiles  today  to  clarify 
that  the  control  device  is  not  required  to 
be  operating  during  specified  periods, 
including  those  instancea  it  is  necessary 
to  provitM  access  to  the  tank  for 
performing  routine  inspections, 
maintenance,  or  other  activities  needed 
for  normal  operations.  Examples  of  such 
activities  include  those  times  when  a 
worker  needs  to  open  a  port  or  hatch  to 
maintain  or  repair  equipment 
Paragraph  (B)  is  being  revised  in 
§  264.1084(c)(2)(iu)  and 
§  265.108S(c)(2Kiii)  to  better  convey  this 
intvit 

In  the  amendments  to  the  final  rule 
published  on  November  25. 1996  (61  FR 
59944).  the  preamble  at  Section  C. 
Standards:  Tanks  that  discussed  the 
revisions  to  the  subpart  CC  tank 
standards,  stated  "*   *  *  an  option  is 
being  provided  allowing  the  use  of  an 
enclosure  vented  through  a  closed-vent 
system  to  an  enclosed  combustion 
device  or  a  control  device  designed  and 
operated  to  reduce  the  total  or^nic 
content  of  the  inlet  vapor  stream  by  at 
least  95  percent  by  weight.'^  in  order  to 
comply  with  the  tank  level  2  air 
emission  control  requirements. 
However,  the  latter  portion  of  this 
statement  was  incorrect  and  the  EPA  is 
clarifying  that  it  was  the  EPA's  intent 
that  only  enclosed  combustion  devices 
can  be  used  as  control  devices  imder 
this  alternative  to  comply  with  the  Tank 
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Level  2  air  emission  control 
requirements.  It  should  also  be  noted 
that  the  regulation  as  amended  by  the 
November  25,1996  Federal  Register 
document  (at  §§  264.1084(d)(5)  and 
265.1G85(dK5))  was  correct  and  did  not 
contain  the  statement  regarding  the  use 
of  a  (non-combustion)  "control  device 
designed  and  operated  to  reduce  the 
total  organic  content  of  the  inlet  vapor 
stream  by  at  least  95  percent  by  weight." 
Since  publication  of  the  November  25, 
1996  preamble,  the  EPA  has 
consistently  and  repeatedly  provided 
verbal  clarification  in  all  forums  where 
the  subject  of  level  2  tank  enclosures 
has  been  raised,  that  the  noted  preamble 
text  is  incorrect,  and  that  level  2  tanks 
operated  inside  an  enclosiue  must  be 
vented  to  an  enclosed  combustion 
device.  The  EPA  provided  this 
information  publicly  at  each  of  the  six 
seminars  EPA  conducted  in  September 
through  December  of  1996;  additionally, 
an  industry  trade  association  provided 
this  same  clarification  at  the  two 
seminara  the  industry  trade  group 
conducted  in  March  and  April  of  1997 
(theae  seminars  are  discussed  in  the 
Background  section  of  today's 
preamble).  Additionally,  the 
requirement  for  enclosed  cc  nbustion 
devices  on  level  2  tank  enclosures  was 
strongly  affirmed  in  the  accompanying 
printed  materials  for  each  of  these  EPA 
and  industry  trade  group  seminars; 
those  printed  materials  were  distributed 
to  all  seminar  attendees,  and  to 
additional  members  of  EPA  and  the 
regulated  community,  for  informational 
purposes  and  peer  review.  Further,  the 
RCRA  HoUine  has  been  clarifying  the 
regulatory  text  requirement  for  enclosed 
combustion  devices  to  callers  who  have 
raised  the  topic  to  Hotline 
representatives.  The  requirement  for 
enclosed  combustion  devices  on  level  2 
tank  enclosures  is  not  being  amended  by 
today's  action.  However,  the  EPA  is 
currently  considering  a  future 
amendment  to  this  requirement  that 
would  allow  ownen  or  operators  to 
operate  a  Level  2  tank  enclosure  vented 
to  an  alternate  control  device,  provided 
they  make  certain  site-specific 
demonstrations.  The  reason  EPA 
currently  requires  enclosure  emissions 
to  be  vented  to  an  enclosed  combustion 
device  is  because  organic  concentrations 
in  air  within  the  enclosure  are  very 
dilute,  due  to  the  inherent  dilution  in 
the  enclosure,  and  are  often  less  than 
100  ppm  organics  by  volume.  It  is  not 
clear  to  the  EPA  that  control  devices 
other  than  enclosed  combustion 
devices,  can  reduce  organics  in  such  a 
dilute  vent  stream  by  tiie  95  percent 
control  efficiency  required  the  subpart 


OC  standards.  The  EPA  has  agreed  to 
investigate  the  possibility  whereby  a 
&clllty  could  make  a  case-by-case 
demonstration  of  a  non-c<nnbustion 
control  device  efficiency;  the  EPA 
would  require  the  demonstration  to 
show  that  a  mass  of  organics  would  be 
removed  from  a  given  waste,  using  a 
particular  enclosure  and  control  device, 
equivalent  to  95  percent  reduction  of 
organics  in  the  tank  headspace,  if  the 
tank  were  to  be  equipped  with  a  discreet 
cover.  Though  such  a  demonstration 
would  likely  be  £urly  detailed  and 
costiy,  commenters  have  indicated  that 
they  would  be  interested  in  pursuing 
such  an  option  if  it  were  included  in  the 
subpart  CC  tank  enclosure  requirements. 
The  EPA  considera  that  such  an 
equivalency  would  be  consistent  with 
the  existing  tank  standards;  if  a 
technically  feasible  and  verifiable 
equivalency  demonstration  technique 
can  be  developed,  this  could  be  a 
reasonable  alternative  to  the 
requirement  for  enclosed  combustion 
devices  under  the  Level  2  tank 
enclosure  control  option.  The  EPA  will 
continue  to  investigate  this  option,  and 
if  a  viable  approach  can  be  developed, 
will  publish  a  future  amendment  to 
incorporate  it  into  the  subpart  CC  Level 
2  tank  standards. 

The  EPA  has  received  inquiries  as  to 
whether  doora  are  allowed  to  be  open 
on  level  2  tank  enclosures,  and  how 
doon  are  regarded  under  the  provisions 
for  natural  draft  openings  (NDO)  in  the 
"Procedure  T — Criteria  for  and 
Verification  of  a  Permanent  or 
Temporary  Total  Enclosure"  under  40 
CFR  52.741,  appendix  B  ("Criteria  r*) 
requirements.  The  Criteria  T  evaluation 
of  NDO  is  intended  to  evaluate  the 
effectiveness  of  the  enclosure  at 
capturing  emissions  from  within  the 
enclosure.  Therefore,  for  purposes  of 
Criteria  T,  the  evaluation  of  the 
enclosure  must  be  conducted  on  the 
enclosure  as  it  is  operated  during 
hazardous  waste  management 
operations.  If  the  enclosiire  has  a  door 
that  is  closed  during  waste  operations, 
then  the  open  doorway  would  not  be 
considered  an  NDO;  however,  cracks  or 
openings  that  exist  around  the  door 
when  it  is  closed  would  be  considered 
NDO.  Doors  on  enclosures  are  often  very 
large,  to  accommodate  waste 
transportation  vehicles;  thus,  the 
effectiveness  of  an  enclosure  is  sevraely 
altered  by  the  positioning  of  such  a 
door.  Obviously,  if  a  door  is  normally 
open  during  times  when  hazardous 
waste  is  managed  in  the  enclosed  tank, 
the  open  doorway  would  be  considered 
an  NDO. 

By  this  clarification,  the  EPA  is  not 
precluding  the  opening  of  enclosure 


doora.  The  EPA  considera  it  appropriate 
to  allow  enclosure  doors  to  be  open  for 
the  same  circumstances  that  twnlc  covan 
can  be  open  under  paragraph 
265.1085(g)(2)(i)(A)  and  similar 
paragraphs  for  tanks  equipped  with 
fixed  roofs — ^when  necessary  to  provide 
access  to  the  tank  for  performing  routine 
Inspection,  maintenance,  or  other 
activities  needed  for  normal  operations. 
Also  commensurate  with  paragraph 
265.1085(g)(2Ki)(A).  foUowing 
completion  of  the  activity,  the  owner  or 
operator  should  promptiy  secure  the 
door  in  the  position  it  was  in  during  the 
evaluatioB  of  the  NDO. 

It  also  warrants  clarification  that  the 
enclosure  door  (and  other  openings  not 
accounted  for  as  Criteria  T  NDO)  must 
be  closed  at  all  times  that  hazardous 
waste  is  managed  in  the  enclosed  tank 
(unless  the  tank  is  exempt  from  subpart 
CC  air  emission  control  requirements), 
not  just  when  waste  is  beiug  treated  in 
the  tank.  The  EPA  considera  it 
inherentiy  obvious  within  the  tank 
standards  that  the  enclosure  around  a 
tank  must  be  operated  in  the  same 
maimer  in  which  it  was  evaluated  for 
the  Criteria  T  requirements. 
Specifically,  paragraphs  §264.1084(1X1) 
and  §  265.1085(i){l)  require  that  the 
enclosure  be  designed  and  operated  in 
accordance  with  the  Crit«ia  T. 

The  EPA  recognizes  that  it  is  not 
feasible  to  require  all  waste  transfer  to 
and  bom  a  tank  enclosure  to  be 
conducted  by  enclosed  transfer  systems. 
However,  the  EPA  does  consider  it 
reasonable  to  interpret  the  provisions  of 
§  264.1084(i)(l)  and  §  265.1085(i)(l)  to 
require  that  the  enclosure  be  operated  in 
the  same  manner  in  which  it  was 
evaluated  for  compliance  with  Criteria 
T.  Thus,  the  EPA  is  clarifying  that 
enclosure  doors  and  other  openings  not 
evaluated  as  NDO  shall  be  closed  when 
hazardous  waste  is  managed  inside  the 
enclosure,  except  when  it  is  necessary 
to  open  the  door  or  opening  for  waste 
transfer,  equipment  access,  or  woikn- 
access. 

In  the  December  6, 1994  final 
regulation,  the  regulatory  text  at 
§§  264.1084(g)  and  265.1085(g)  allowed 
that  an  owner  or  operator  may  install 
and  operate  a  safety  device  on  tank 
covera,  closed-vent  systems  and  control 
devices.  The  amendments  published  on 
November  25, 1996  amended  the  tank 
requirements;  in  those  amendments,  die 
provision  for  safety  devices  was 
inadvertentiy  omitted  from  the  tunic 
requirements  for  Qoatlng  roof  coven. 
Today's  action  adds  new  paragraphs 
264.1084(e)(4),  264.1084(f)(4). 
265.1085(e)(4),  and  265.1085(0(4) 
steting  that  sa&fy  devices  are  allowed 
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on  both  tntKnal  md  «xt«mtl  fUMttag 
roof  tank  covan. 

Today's  Ttifwi  ■"«—»**■ 
$  284.1(IM(Q(3Kiii)  to  comet  a 
typopaphical  ottot.  The  aantonca  "Prior 
to  each  inapectioo  raquirad  by 
pangraphTfKSNi)  or  (IXaXM)  of  this 


subpart 


is  ravisad  to  raad  as 


IdUows,  "Prior  to  aach  inapaction 
iwuirad  by  paragraph  (fXsXi)  or 

(0(3Ni0ortkissaction Also,  to 

correct  aaotbar  tyaopaphical  ORor  in 
$  264.10M<fX3NiXDN4)  and 
5  26S.1085(fX3XiXDN4).  tha  phraaa 
*****  Hid  than  dividing  tha  sum  for 
aach  saal  typa  by  tha  nominal  parimater 
of  tha  tank."  is  rovisad  to  laad  as 


ioUows' 


and  than  dividii^  tha 


sum  far  aach  saal  typa  by  the  nominal 

^JMwnmtmir  of  the  taoik." 

bi  tha  Novambar  25. 1996  ffaial  rule 
>  (61  PR  59932).  an 
ipdon  frcnn  the  control 
raquiraments  of  subpart  OC  was  added 
for  a  tank,  surface  impoundment,  or 
container  for  which  all  the  hazardous 
waste  placed  in  the  unit  meets  the  I^and 
DispoMi  Reatrictioiu  (LDR)  as  specified 
in  M  264.1062(cX4)  and  265.1083(cN4). 
Howevar,  tha  EPA  inadvertantly  Cailad 
to  add  this  exemption  based  on  meeting 
applicable  LDR  treatment  standards  to 
the  exemption  from  the  closed  system 
tranafsr  requirements.  Today's  change 
adds  paragraph  (lii)  under 
5§  264.1084(jM2)  and  265.10850X2)  to 
correct  this  oversight  It  was  originally 
tha  EPA's  intent  to  make  this 
conforming  amendment  for  doaad 
system  transfer  requirements  in  tha 
November  25.  1996  action.  Tha  basic 
stnictiue  of  the  subpart  CC  rule  is  that 
onca  ■  haxardous  waste  is  subtact  to  the 
provisions  of  the  rule,  all  containers, 
tanks,  and  impoundments  managing  the 
waste  are  subject  to  tlie  rule's 
requirements.  Howrever.  onca  a  waste  is 
treated  to  destroy  or  remove  organlcs  in 
a  manner  specified  in  the  rule. 
downstream  tanks,  containers,  and 
surfoca  impoundments  are  not  subject  to 
the  subpart  CC  air  requirements  to 
operate  tha  units  writh  covers  and/or 
control  devices. 

(Note:  Rscotdksaping.  monitoring,  reporting 
and  tesHng  raquiraoMnls  may  apply  to  llioae 
downstraam  units.)  Sea  Section  vn.A.2.b. 
Trmled  HaaardouM  Waat».  of  the  praamble  to 
the  flnal  nila  (sa  FR  62ai4.  Dacembar  ft. 
19M).  Tha  BPA  inadvertently  MUd  to  codify 
liiis  core  principle  ior  doaad  syslam  transfar 
and  Is  oocracting  tlw  omission  in  today**  rale. 

F.  StandardM:  Stuface  Unpoundmenta 

Today's  action  corrects  a 
typographical  error  in  §$  264.1085(bX2) 
and  265.10a6(bX2)  by  revising  the 
phrase  "•  •   •  paragraph  (d)  of  this 

toiaad paragraph  (d) 


of  this  section.'*  Also,  die  BPA  is 
clarifying  tha  laquiremants  of 
S$2M.1065(dKlXiii)  and 
265.1086(dKlKiii)  t>y  making  a 
substantive  editing  change.  "Factors  to 
be  considered  whan  selecting  tha 
materials  for  *  *  '"is  radniftad  to  read 
"Factors  to  be  considered  when 
salarting  the  materials  of  construction 
*  *  *"  To  correct  another  typographical 
aiTor  in  S$  26«.1086(dX2XiXB)  and 
S  265.1086(dX2XiXB).  'To  remove 
accumulated  ahu^  or  other  residues 
from  tlie  bottom  of  sufCaoa 
impoundment."  is  revised  to  read.  "To 
remove  accumulated  sludge  or  other 
residues  from  the  bottom  of  tha 
impoundment" 

As  is  dlsniaead  regarding  tanks,  in 
Section  E  of  this  preamble,  the  EPA 
inadvertently  faiksd  to  add  the 
exemption  fbr  hazardous  wrastas  that 
have  been  treated  to  meet  applicabla 
LIHl  traetmant  standards  to  the 
exemption  from  the  doeed  system 
transfer  requirements  for  haardous 
waste  tliat  is  trwisferred  to  a  surfeoe 
impoundment  Today's  action  adds  this 
exemption  to  the  exemptions  from 
doaad  system  transfer  raquiraments  in 
S«  264.10e5(eX2Xiii)  and 
265.10a6(eX2Xiii)- 

C  StandardM:  Containen 


The  EPA  has  received  oomaaants  Ihim 
tha  regulated  community  regarding  tha 
inspection  requirements  for  contaiinrs: 
theee  comments  dearly  indicate  a  vrida- 
spraod  misinterpretation  of  the  rule 
requirements  ralavant  to  container 
inspactians.  Numarovs  commantars 
referenced  in  their  statements  to  the 
EFA  that  tha  language  in 
§  264.10e6(cX4Xi)  and  (dX4Xi).  and  the 
corresponding  paragraphs  in  40  CFR 
part  265.  raqidre  a  visual  inspection  to 
occtir  within  24  hours  after  acceptance 
of  each  regulated  container  which  is 
transported  to  a  regulated  fecility  and 
which  contains  hazardous  waste  at  the 
time  it  arrives  at  tha  facility.  They  also 
noted  that  the  requirement  for  an 
inspection  to  be  conducted  within  a  24- 
hour  time  frame  is  unneoeesarily 
burdensome  in  some  limited  and 
infrequent  situations. 

The  visual  container  inspection 
requirement  is  intended  to  provide 
means  for  tha  facility  owner  or  operator 
to  ensure  that  the  container  has  no 
visible  opening*  or  gaps  through  which 
organics  could  be  emitted;  see  Section 
IV.I.3  of  the  preamble.  61  FR  59948. 
November  25.  1996.  The  amended 
container  regulations  published 
November  25, 1996.  did  not  specify  the 
time  frame  in  which  the  initial  visual 
inspection  must  be  conducted.  The 
regulation  states.  "In  the  case  when 


*  *  *  tha  container  is  not  emptied  (La.. 

does  not  meet  the  conditions  (or  an 

empty  container  as  specified  in  40  CFR 
261.7(b))  writhin  24  hours  after  tha 
container  is  accaptad  at  tha  facility,  tha 
owner  or  operator  shall  visually  inspect 
tha  container  *  *  *"  The  24-hour 
period  in  the  rule  l»ng"*B»  refers  to  the 
time  limit  on  emptying  the  container 
that  triggers  the  visual  inspartion;  the 
rule  lanr-tflT  in  §  285.1087(cX4Xi)  and 
(dX4Ki).  and  the  corresponding 
pai^paphs  in  40  CFR  pisrt  265.  as 
puhlishad  in  November  1996.  do  not 
specify  the  time  frame  in  which  tha 
visual  inspactions  must  be  conducted. 
However,  it  is  tha  iitfant  of  the  BPA  that 
the  initial  inspection  be  subiect  to  the 
same  time  raquiremeats  as  ware  set  out 
in  tha  December  6. 1994.  final 
regulation  (see  40  CFR  265.1089(fXl)  of 
the  December  6, 1994  published 
regulation  (at  59  FR  62947)). 
Spadfically.  the  container  inspection 
must  be  conducted  on  or  before  the  date 
that  the  container  is  initially  sublet  to 
the  Bubpact  OC  container  standards. 
Thus,  for  a  container  with  hazardous 
wMta  that  ia  transported  to  a  regulated 
facility,  the  inspection  of  the  container 
is  required  on  or  before  the  date  that  tha 
containar  is  accepted  at  the  facility. 

in  thoee  situations  where  it  would  be 
InfoaiiMn  to  inspect  s  containar  on  the 
date  it  is  accepted  at  the  facility,  for  die 
purpose  of  compliance  with  the  subpart 
OC  container  standards,  it  would  be 
acceptable  for  the  container  to  be 
inspected  prior  to  that  date.  For 
example,  if  an  owner  or  operator  of  an 
affected  facilify  accepts  a  shipment  of 
containers  that  arrives  at  tha  TSDP  on 
a  truck,  and  the  TSDF  owner  or  operator 
ia  unable  to  conduct  a  visual  inspecticm 
of  the  containers  at  the  time  of 
acceptance  of  the  containar  shipment,  it 
is  acoeptable  under  the  rule  to  have  the 
gsuarator  or  transporter  perform  tha 
visual  inspection  of  the  individual 
containers  before  or  during  loading  of 
the  containers  onto  the  truck  for 
transport  to  the  afbctad  facilify.  Tha 
transporter  or  generator  could  provide 
the  radpient  TSDF  writh  some  levri  of 
information  (e.g.,  written 
documentation)  to  confirm  the 
inspection  has  been  conducted  on  or 
before  the  data  that  the  container  is 
accepted  at  the  facilify.  It  is  likaly  that 
the  TSDF  owner  or  operator  would  then 
peifutm  their  own  visual  inspection 
when  possible.  (e.g.,  at  the  time  that  tha 
containers  are  unloaded  from  the  truck 
at  the  TSDF).  The  EPA  considers  the  use 
of  generator  or  transporter  supplied 
information  to  comply  with  the  visual 
inspection  requireinants  similar  to 
owmar  or  operator  use  of  generator 
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information  regarding  the  organic 
content  of  a  hazardous  waste  as  a  means 
to  comply  with  the  waste  determination 
(Le..  VO  concentration  determination) 
requirements  of  the  rule.  It  should  be 
noted  that  in  either  case,  it  is  ultimately 
the  responsibilify  of  the  owner  or 
operator  of  the  affscted  fecility  to  be  in 
compliance  with  all  the  applicable 
regulatory  requirements.  The  EPA  is 
amending  the  language  in 
§264.1G86(cM4Ki)  and  (d)(4Hi).  and  the 
corresponding  paragraphs  in  40  CFR 
part  265,  to  clarify  that  the  24-hour 
period  noted  in  the  rule  refers  to  the 
time  frame  for  emptying  a  container, 
and  that  this  24-hour  criterion  then 
triggers  the  need  for  a  visual  inspection 
that  must  be  conducted  on  or  before  the 
date  that  the  container  is  accepted  at  the 
fadUfy. 

The  amendment  to  §§  264.1086 
(cX4Ki)  and  (dH4Ki),  and  the 
corresponding  language  in  part  265.  also 
clarify  the  phnise  "accepted  at  the 
facilify."  For  the  purposes  of  this 
inspection  requirement  for  containers, 
the  date  of  acceptance  is  the  date  of 
signature  that  the  fecility  owmer  or 
operator  enters  on  Item  20  of  the 
Uniform  Hazardous  Waste  Manifest  of 
the  appendix  to  40  CFR  part  262  (EPA 
Form  8700-22).  as  required  under 
subpart  E  of  this  part,  at  §  264.71  and 
S  265.71.  The  instructions  to  EPA  Form 
8700-22  at  Item  20,  Facilify  Owner  or 
Operator  Cotification  of  Receipt  of 
Hazardous  Materials  Covered  by  This 
Manifest  Except  as  Noted  in  Item  19, 
stete,  "Print  or  type  the  name  of  the 
person  accepting  the  waste  on  behalf  of 
the  owner  or  operator  of  the  fecilify. 
That  person  must  acknowledge 
acceptance  of  the  waste  described  on 
the  Manifest  by  sianing  and  entering  the 
date  of  receipt."  "The  EPA  considers 
acceptance  of  the  waste  to  occur  at  the 
time  of  manifest  signature.  This  has 
bean  the  EPA's  consistent  interpretetion 
of  this  phrase,  and  is  the  guidance  that 
EPA  has  supplied  both  verbally  and  in 
written  seminar  matOTials. 

The  EPA  has  received  questions 
regarding  when  the  opening  of  a  cover 
or  closure  device  is  allowed  on 
containers.  Several  of  these  questions 
have  concerned  the  opening  of  the  vent 
on  vacuum  trucks  during  loading 
operations  and  the  opening  of 
containers  vents  to  allow  venting  of 
vapors  for  the  purpose  of  worker  safefy. 
With  regard  to  vacuum  trucks,  the  EPA 
has  always  intended  the  subpart  CC 
final  rules  to  allow  containers  to  vent 
emissions  directly  to  the  atmosphere 
during  filling  operations.  This  would 
include  use  of  a  vacuiun  system  to  fill 
a  tank  truck  (i.e..  a  container  undw 
RCRA).  Although  the  December  6.  1994 


final  rules  only  allowed  the  opening 
through  which  waste  was  transferred  to 
be  open  during  waste  transfer,  this  was 
inadvertent:  the  EPA  intended  to  allow 
venting  during  waste  transfer 
operations,  either  through  the  opening 
through  which  the  waste  is  transferred, 
or  through  a  second  opening  that  would 
serve  as  a  vent.  To  this  eCfect.  the  EPA 
amended  the  subpart  CC  rules  on 
February  9, 1996  to  clarify  this  point 
(see  61  FR  4909).  The  feet  that  EPA  is 
not  requiring  control  of  vacuum  trucks 
is  also  discussed  in  the  document 
Haxardous  Waste  Treatment.  Storage, 
and  Disposal  Facilities— Background 
Information  for  Promulgated  Organic 
Air  Emission  Standards  for  Tanks, 
Surface  Impoundments,  and  containers; 
see  EPA-453/R-94-076b,  November 
1994.  Section  6.6.S.  where  it  is  dear  that 
the  EPA  is  fully  aware  that  a  practical 
means  of  controlling  the  exhaust  from 
the  vacuum  pump  on  a  vacuum  truck 
has  not  been  demonstrated.  The  EPA  is 
now  reiterating  that  these  types  of 
systems  are  allowed  under  the  subpart 
OC  container  riiles. 

In  response  to  commenters,  EPA  is 
providing  clarification  that  venting  of 
containers  for  worker  safety  is  also 
allowed  under  the  subpart  OC  container 
rules.  Provision  (Ui)  of  §§  264.1086(c)(3) 
and  265.1087(cH3),  which  allows 
opening  of  a  closure  device  or  cover 
when  access  inside  is  needed,  would 
allow  the  owner  or  opoator  to  vent  a 
container  prior  to  sending  a  worker  into 
a  tanker  or  other  container  for  clean-out " 
This  t3rpe  of  venting  is  necessary  to 
avoid  an  unsafe  condition  when 
entering  a  confined  space.  For  example, 
venting  both  before  and  during  the 
cleaning  operations  is  needed  to  reduce 
the  organic  vap>or  concentration  below 
the  lower  explosive  limit  (LEL)  for 
worker  safefy.  In  addition,  provision  (v) 
of  §§  264.1086(c)(3)  and  265.1087(cX3). 
which  allows  opening  of  a  safefy  device 
at  any  time  clearly  shows  the  EPA  intent 
regarding  the  implementetion  measures 
necessary  to  avoid  an  unsafe  condition. 
The  EPA  considers  that  the  ciurent  rule 
language  allows  this  type  of  venting  for 
maintenance  of  vrotkBt  safety,  and  is 
providing  this  preamble  discussion  in 
response  to  requests  from  commenters. 

An  additional  interpretive 
clarification  is  required,  regarding  the 
transfer  requirements  to,  Crom,  and 
among  haardous  waste  containers, 
specifically  when  transfers  occur  in 
conjiuction  with  hazardous  waste 
stebilization  operations. 

The  first  clarification  addresses 
whether  the  addition  of  sorbent 
materials  is  considered  to  be  waste 
stebilization  for  the  purposes  of 
compliance  with  subpart  CC.  and  thus. 


whether  such  activities  are  required  to 
be  conducted  in  containnrs  equipped 
with  level  3  controls.  There  has  been 
spedfic  inquiry  as  to  whether  the 
subpart  CC  level  3  container  standards 
apply  in  situations  where  an  owner  m 
operator  "transfers"  hazardous  «vaste 
from  one  container,  such  as  a  bulk 
container  or  roll  off  box,  to  a  second 
unit,  and  adds  the  soibent  to  the  waste 
after  each  scoop  of  waste  is  placed  in 
the  second  unit  The  container 
standards  at  §  264.1086(b)(2)  stete  that. 
"*  •   *  the  ovmar  or  operator  shall 
control  air  pollutant  emissions  from  the 
container  in  accordance  with  the 
Container  Level  3  standards  specified  in 
paragraph  (e)  of  this  section  at  thoaa 
times  during  the  waste  stabilization 
process  when  the  hazardous  waste  in 
the  container  is  exposed  to  the 
atmosphere."  In  its  definition  of  waste 
stabilization  at  40  CFR  265.1081,  the 
EPA  has  steted  that  stebilization 
indudes  the  elimination  of  free  liquids, 
but  does  "not  include  the  adding  of 
absor()ent  materials  to  the  surface  of  a 
waste,  without  mixing,  agiteticm.  or 
subsequent  curing,  to  absorb  frae 
liquid."  The  associated  preamble 
language  dearly  defined  what  activities 
EPA  was  exduding  from  the  waste 
stebilization  definition.  See  61  FR  at 
4905.  February  9, 1996.  That  pimmble 
discussion  steted,  "The  EPA  is  also 
amending  the  term  "waste  stebilization" 
to  specifically  exclude  the  process  of 
^  adding  non-reactive  absorbent  material 
to  the  surfece  of  a  waste.  The  EPA 
recognizes  that  to  meet  certain  criteria 
under  the  Land  Disposal  Restrictions,  or 
to  prevent  the  introduction  of  liquid 
into  certain  combustion  devices,  otvneis 
or  operators  apply  absorbent  material  to 
the  surfece  of  wastes  |ust  prior  to 
disposal.  In  such  procedures,  the 
container  is  opened,  absorbent  material 
is  placed  on  the  surfece  of  the  waste  to 
absorb  a  relatively  small  amount  of 
liquid,  and  the  container  is  closed.  No 
mixing  or  agitatton  is  invohrad  in  the 
process." 

It  is  clear  from  the  text  of  the 
regulation,  as  well  as  the  February  9. 
1996  preamble  discussion,  that  addition 
of  absorbent,  even  with  very  limited 
mixing  or  agitetion,  must  be  performed 
in  compliance  with  the  container  level 
3  standards.  In  feet,  this  is  the  literal 
meaning  of  the  provision — such 
"transfer"  operations  result  in  miyji^g  of 
the  sorbent  material  with  the  waste,  a 
condition  that  qualifies  as  waste 
stebilization  under  subpart  OC,  and 
requires  container  level  3  controls.  (See 
also  the  discussion  of  the  EPA's 
intentions  regarding  requirements  for 
containers  in  the  February  9, 1996 
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preamble  at  61  FR  4903.  which  makes 
clear  that  a  hazardous  waste  transfer 
operation  conducted  as  described  above 
would  not  satisfy  the  EPA's  stated  intent 
with  regard  to  the  general  transfer 
requirements  of  the  container  standards. 
Thorefora.  the  type  of  transfer  operation 
described  above  can  only  occur  if  the 
containers  meet  the  container  level  3 
requiremenU.  The  EPA  repeaU  that  this 
requirement  has  a  sound  environmental 
basis.  Containers  would  remain  open  to 
the  environment  during  such 
operations,  and  the  volatile  hazardous 
constituents  will  be  released.  The 
reaction  of  the  sorbent  materials  with 
the  hazardous  waste  would,  in  fact,  be 
likely  to  increase  the  volatilization  of 
the  organics  in  the  waste,  while  the 
container  would  remain  uncovered  as 
subsequent  layers  of  waste  and  sorbent 
wore  applied.  Such  a  situation  would 
result  in  organic  emissions  that  the  EPA 
considers  most  appropriately  controlled 
under  the  container  level  3 
requirements,  and  the  rules  so  require. 

Tha  EPA  recognizes,  however,  that 
there  are  circumstances  where  addition 
of  sorbent  is  not  stabilization  and 
therefore  will  not  trigger  subpart  CC 
container  standards.  This  is  why  the 
rule  states  that  stabilization  "does  not 
include  the  adding  of  absortwnt 
materials  to  the  surface  of  a  waste. 
without  mixing,  agitation,  or  subsemient 
curing,  to  absorb  free  liquid."  The  chief 
example  EPA  has  provided  of  such  an 
activity  is  addition  of  sorbent  fust  prior 
to  the  Hnal  disposition  of  the  material 
(the  sitiiation  given  in  the  February  9, 
1996  preamble  discussion).  Other 
examples  would  involve  situations 
where  tanks  are  covered  immediately 
after  addition  of  sorbent  and  stay 
covered  thereafter. 

Examples  could  occur  when  sorbent 
la  adrt>n  to  a  container  at  the  end  of  a 
work  day.  or  at  the  final  completion  of 
a  waste  transfer.  The  EPA's  technical 
basis  for  allowing  sortwnt  material  to  be 

filaced  on  the  waste  surface  in  these 
imited  situations,  we  repeat,  is  that  any 
potential  for  volatilization  to  the 
atmosphere  of  the  organics  in  the  waste 
would  be  prevented  by  the  immediate 
application  of  the  container  cover. 
A  similar  issue  has  come  to  tha 
attention  of  EPA.  regarding  the 
container  standards  at  §  264.1086(dK2) 
and  §  265.1067(dM2).  which  require  that 
transfer  of  hazardous  waste  in  or  out  of 
a  container  "*  *  *  be  conducted  in 
such  a  manner  as  to  minimize  exposure 
of  the  hazardous  waste  to  the 
atmosphere,  to  the  extent  practical 
*  *   *"  This  provision  was  an 
amendment  to  the  mora  extensive 
transfer  requirements  that  were 
promulgsted  in  the  December  6. 1994 


rule.  The  November  25, 1996 
amendment  also  revised  the  tank  and 
surface  impoimdment  transfer 
requirements  such  that  only  transfer 
between  and  among  subpart  OC- 
regulated  tanks  and  surface 
impoundments  are  required  to  be 
conducted  in  an  enclosed  transfer 
system.  This  amendment  waa  made  in 
recognition  that  It  is  often  Impractical 
for  waste  in  containers  to  be  tranaferred 
to  tanks  or  surface  impoundments 
through  an  enclosed  system.  However,  it 
is  the  EPA's  intent  that  transfer  of 
iMsardous  waste  among  containacs.  and 
batween  containers  and  surface 
impoundments  or  tanks,  be  conducted 
in  a  ■»"'"'^^  to  minimize  waste  exposure 
totbaabnospbera.  See  §264.i084(j). 
§  264.10e5(e).  §  264.1086(dM2)  and 
corresponding  paragnphs  in  part  265. 

Membors  of  the  regulated  community 
have  questioned  whether  it  is  possible 
to  evade  these  less  extensive  tzansfsr 
requirements  by  including  an 
intervening  non-subpart  CC  unit  when 
performing  a  transfer  of  hazardous 
waste.  Spwnfically.  certain  regulated 
facilities  have  discussed  transferring 
waste  fh>m  a  subpart  CC-regulated  imit 
(e.g..  a  tank  or  container)  to  a  unit  not 
subject  to  subpart  CC  (e.g..  the  floor  of 
a  containment  building),  then 
subsaauently  transferring  the  waste  to  a 
second  subpart  CC-regulated  unit  Since 
the  containment  building  is  not  a  unit 
regulated  by  subpart  CC.  the  subpart  OC 
standards  do  not  impoae  transfer 
requirements  to  or  from  containment 
buildings:  thus,  the  facilities  suggest 
that  the  subpart  OC  transfer 
requirements  would  be  met.  As  noted 
above,  the  subpart  CC  container 
requirements  state  tiiat  transfer  of 
hazardous  waste  to  and  from  a  regulated 
container  shall  be  conducted  in  a 
manner  which  minimizes  the  waste's 
exposure  to  the  atmosphere,  considering 
practical  bctors.  The  EPA  considers  an 
unnacaamy  and  open-air  transfar  of 
waste  to  or  from  a  container,  conducted 
in  whole  or  in  part,  to  avoid  the  subpart 
OC  container  (or  tank)  requirements,  to 
not  meet  the  obvious  intent  of  the 
container  transfer  requirement  (e.g.,  see 
264.1086(d)(2)).  The  EPA  is  aware  of 
waste  transfer  methods  that  would  be 
more  effactive  in  minimizing  exposure 
of  the  waste  to  the  atmosphere — the 
owner  or  operator  Is  responsible  for 
conducting  waste  transfer  in  such  a 
manner  as  to  minimis  exposure  of  the 
hazardous  waste  to  the  atmosphere. 
Rather  than  leaving  this  issue  open  to 
interpretation,  the  EPA  will  instruct 
permit  writers  to  invoke  omnibus 
authority  under  RCRA  section 
3005(cX3)  to  assure  control  of  such 


transfers  where  necessary  to  protect 
human  health  and  the  environment 

There  are  other  aspects  of  the 
container  standards  that  also  require 
some  further  clarification;  one  point  that 
needs  some  additional  explanation  is  in 
regard  to  the  Department  of 
Transportation  (DOT)  compliance 
demonstration  option  for  containers. 
The  subpart  CC  container  standards,  as 
amended  November  25. 1996,  allow 
three  options  for  compliance 
demonstration,  one  of  which  is  through 
compliance  with  certain  applicable  DOT 
regulations  for  packaging  of  hazardous 
materials  for  transportation. 
Commentan  have  stated  that  they 
consider  the  specification  in  subpart  CC, 
as  to  which  DOT  packaging 
requirements  qualify  for  that 
compliance  option,  to  have  resulted  in 
an  overly  stringent  requirement 
However,  the  EPA  has  clarified  that 
demonstration  of  compliance  through 
the  use  of  certain  DOT  packagings  is 
only  one  approach  to  demonstrating 
compliance  with  tlie  container 
standards.  The  regulated  industry  has 
indicated  to  EPA  that  the  vast  maiority 
of  hazardous  waste  that  is  shipped  in 
DOT  transport  packagings  meets  the 
requirements  for  container  level  1 
standards.  Thus,  if  a  fecility  owner  or 
operator  is  using  a  DOT  packaging 
which  is  not  among  those  specified 
under  the  subpart  OC  container 
standards,  the  facility  owner  or  operator 
must  conduct  a  visual  iiupection  to 
determine  that  there  are  no  visible 
openings,  cracks,  etc.  in  the  container. 
See  §  265.1087(cXlMii)  The  EPA 
considers  the  existing  regulatory 
language  to  adequately  convey  this 
intent,  and  is  including  this  preamble 
discussion  in  response  to  commentera' 
requests. 

'The  container  option  to  comply  with 
applicable  DOT  packaging  regulations, 
described  at  40  CFR  265.1087(f)  and 
264.1086(f),  includes  four  nquirements 
which  must  all  be  met  to  comply  with 
the  subpBByCC  compliance 
demonJBTOon.  The  regulatory  language 
of  thaiparagraph  clearly  indicates  (in 
feet,  literally  indicates)  that  compliance 
with  all  four  of  the  subparagraphs  at 
§265.1087(fXl)  through  §  265.1087(f)(4) 
is  required,  since  the  requirements  are 
not  presented  as  alternatives.  The 
following  paragraphs  provide  a  detailed 
description  of  each  of  the  four 
requirements  foimd  at  §  265.1087(f). 

The  fint  requirement,  found  at  40 
CFR  265.1087(0(1).  specifies  that  the 
container  must  meet  the  applicable 
requirements  specified  in  40  CFR  part 
178  or  part  179.  It  is  EPA's  intent  to 
require  that  in  order  to  comply  with  40 
CFR  part  26S.1087(f),  a  container  must 
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be  subject  to  49  CFR  part  178  or  part 
179;  it  is  also  the  EPA's  intent  to  require 
that  such  a  container  be  in  compliance 
with  all  the  requirements  of  49  CFR 
parts  178  and  179  that  are  applicable. 
(Again,  this  is  the  direct  and  literal 
reading  of  the  provision.)  In  developing 
the  final  rule,  the  EPA  determined  that 
containers  subject  to  and  in  compliance 
with  these  requirements  would  achieve 
the  appropriate  level  of  air  emission 
control:  see  the  preamble  discussion  at 
Section  IV.I.l,  61  FR  59947.  November 
25,  1996.  The  Agency  could  not  make 
that  finding  for  containers  not  subject  to 
these  provisions.  A  container  not 
subject  to  49  CFR  part  178  or  179  is  thus 
not  eligible  to  comply  with  the  subpart 
OCrule  through  the  requirements  of  40 
CFR  265.1087  (cXl)(i)  or  (d)(l)(i),  nor 
the  corresponding  paragraphs  in  40  CFR 
part  264;  it  would  have  to  comply  with 
the  subpart  OC  rule  through  the 
requirements  of  40  CFR  265.1087 
(c)(l)(ii).  (c)(l)(iii).  (d)(l)(ii)  or  d(lKiii). 
orthe corresponding  paragraphs  in  40 
CFR  part  264.  as  appropriate. 

The  second  requirement  within  40 
CFR  265.1087(f)  for  DOT-compliant 
containen  stipulates  tliat  the  hazardous 
waste  must  be  managed  in  the  £)0T 
container  in  accordance  with  all  the 
requirements  contained  in  49  CFR  part 
107  subpart  B,  part  172.  part  173.  and 
part  180  that  are  applicable  to  that 
container  and  the  waste  managed  in  that 
container.  The  EPA  listed  these 
regulatory  parts  because  they  were 
characterized  by  the  industry  and  by 
DOT  as  the  parts  which  describe  the 
requirements  for  management  of 
hazardous  waste,  fat  the  types  of 
containers  that  are  specified  in  49  CFR 
parts  178  and  179.  The  reference  to  49 
CFR  part  107  subpart  B  is  included  to 
recognize  the  exemptions  for  containera 
that  have  been  determined  by  DOT  to  be 
equivalent  or  superior  to  those  required 
within  49  CFR  part  178  and  179 
standards. 

The  third  and  fourth  requirements, 
listed  in  40  CFR  265.1087(f)(3)  and  (f)(4) 
and  their  corresponding  paragraphs  in 
40  CFR  part  264,  state  that.  *'•  •  "For 
the  purpose  of  complying  with  this 
subpart,  no  exceptions  to  the  40  CFR 
part  178  and  part  179  regulations  are 
allowed  except  as  provided  for  in 
paragraph  (f)(4)  of  this  section,"  and 
"For  a  lab  pack  that  is  managed  in 
accordance  with  the  requirements  of  40 
CFR  part  178  for  the  purpose  of 
complying  with  this  subpart,  an  owner 
or  operator  may  comply  with  the 
exceptions  for  combination  packagings 
specified  in  40  CFR  173.12(b)."  These 
requirements  indicate  that  the  DOT- 
authorized  container  must  be  in 
compliance  with  all  applicable 


requirements  in  49  CFR  parts  178  and 
179.  Paragraph  265.1087(0(3)  of  the 
subpart  OC  rule  specifically  means  that 
for  the  purposes  of  the  subpart  OC  rule 
provisions,  compliance  wi5i  49  CFR 
parts  178  and  179  is  required,  and  no 
exceptions  to  those  provisions  are 
allowed  (unless  the  container  were  a  lab 
pack,  as  described  in  §  265.1087(f)(4)). 
As  with  the  earlier  provisions  discussed 
above,  this  is  the  literal  meaning  of  the 
provision.  There  are  many  exceptions, 
both  explicit  and  implicit,  to  the  49  CFR 
part  178  and  179  standards  which  are 
contained  in  other  sections  of  the  DOT 
standards.  The  EPA's  intent  in  40  CFR 
265.1087(0(3)  is  to  disallow  any 
regulatory  provision  which  removes  or 
altera  a  requirement  contained  in  49 
CFR  parts  178  or  179.  regardless  of 
whoe  that  disallowing  regulatory 
provision  is  codified,  or  whether  that 
provision  is  specifically  described  as  an 
"exceptioiL"  For  instance,  49  CFR 
173.28(e)  states  that  a  non-reusable 
container  may  be  reused  for  certain 
circumstances;  however,  the  allowance 
of  that  paragraph  would  not  be 
recognized  for  compliance  with  the 
subpart  CC  container  standards  at  40 
CFR  265.1087(0  or  40  CFR  264.1066(0. 
As  another  example.  49  CFR  173.204 
contains  an  implicit  exception  for 
certain  hazardous  materials  that  states, 
"packaging  need  not  conform  to  the 
requirements  of  part  178."  However,  if 
that  packaging  were  used  to  manage  a 
hazardous  waste  subject  to  the  container 
regulations  of  the  subpart  OC  rule,  the 
effect  of  40  CFR  265.1087(0(3)  would  be 
to  require  that,  for  compliance  with  the 
subpart  OC  rule,  such  packaging  must 
comply  with  the  requirements  of  49  CFR 
part  178.  In  this  example,  40  CFR 
265.1087(0  and  264.i086(0  would 
disallow  the  exception  to  49  part  178 
provided  by  49  CFR  173.204.  Thus,  as 
a  general  matter,  40  CFR  265.1087(0  and 
264.1086(0  have  the  intended  effect  of 
requiring  strict  compliance  with  all 
applicable  requirements  of  49  CFR  parts 
178  and  179  (other  than  the  exception 
for  lab  packs  at  49  CFR  173.12(b)),  for 
the  purpose  of  the  DOT  compliance 
option  within  the  subpart  OC  container 
standards.  Strict  compliance  with  these 
provisions  is  necessary  to  ensure  that 
the  emission  reduction  intended  by  the 
rule  is  achieved. 

Today's  action  also  corrects  two 
typographical  errors  in  §  264.1086.  In 
§  264.1086(c)(2),"*  •  *  Organic  vapor 
permeability,  the  effects  of  the  contact 
with  the  hazardous  waste  *  *  *"  is 
revised  to  read  as  follows,  "Organic 
vapor  permeability;  the  effects  of  the 
contact  with  the  hazardous  waste 
•  •  '"and  in  § 264.1086(d)(2)."*  •  * 


any  cme  of  the  following:  a  submerged- 
fill  pipe  •  *  •"  is  revised  to  read  as 
follows,"*  *  'anyone  of  the 
following:  A  submerged-fill  pipe  •  •  •- 
For  containers  required  to  use  Level  2 
controls  under  the  subpart  CC 
standards,  one  option  under  the  final 
rules  requires  that  the  hazardous  waste 
be  managed  in  a  "container  that 
operates  with  no  detectable  organic 
emissions."  (See  SS  264.1086(^(ii)  and 
265.l087(d)(u).)  The  test  for  conducting 
no  detectable  organic  emissions  for  the 
purpose  of  complying  with  this 
requirement  must  be  conducted  ia 
accordance  with  the  procedures 
specified  in  Method  21  of  40  CFR  part 
60,  appendix  A.  However,  under 
subpart  CC,  there  are  no  requirementa 
for  periodic  Method  21  leak  monitning 
of  containera.  (See  Section  IV.I.3  of  the 
preamble  to  the  final  rule,  61  FR  59948. 
November  25. 1996.)  Any  Method  21 
monitoring  to  determine  if  the 
containers  operate  with  no  detectable 
organic  emissions  is  conducted  at  the 
owner's  or  operator's  discretion.  In 
order  to  clarify  this  point,  the  EPA  has 
amended  the  language  in  paragrnA  (g) 
of  the  container  standards. 

H.  Standards:  Closed-Vent  Systems  and 
Control  Devices 

The  inspection  and  monitoring 
requirements  under  paragraph  (c)  of 
§  264.1087  and  §  265.1088  are  being 
amended  to  clarify  tliat  the  inspection 
and  monitoring  procedures  specifically 
cited  in  paragraph  (cM7)  are  applicable 
to  closed-vent  systems  as  well  as  to  the 
control  devices.  The  reference  to  closed- 
vent  s]rstem  in  paragraph  (c)(7)  was 
inadvertently  left  out  of  the  sentence 
specifying  what  shall  be  inspected  and 
monitored;  however,  the  procedures 
specified  in  the  paragraph  did  cite  the 
requirements  applicable  to  closed-vent 
systems,  and  it  was  thus  the  EPA's 
intent  that  closed-vent  systems  be 
included. 

The  EPA  has  received  several 
comments  concerning  how  a  TSDF 
owner  or  operator  would  demonstrate 
compliance  with  the  95  percent  removal 
requirement  (see  §  26S.1088(c)(l)(i))  for 
a  vent  stream  with  low  concentration 
organic  vapor  entering  an  organic  air 
emission  control  device.  The 
commenters  contended  that  the  95 
percent  removal  or  destruction 
performance  demonstration  is  not 
feasible  for  low  concentration  organic 
streams.  However,  the  EPA  has  not  at 
this  time  found  adequate  technical 
reasons  to  change  the  95  percent  control 
requirement  Similar  requirements  have 
been  included  in  other  regulations 
controlling  air  emissions  from  process 
vents  on  hazardous  and  non-hazardous 
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waste  management  operations  (e.g., 
subpart  OD  in  40  CFR  part  63)  and 
guidance  regarding  compliance  with  the 
95  percent  control  requirement  has  been 
published  by  the  EPA,  see  EPA-450/3- 
89-021.  Hazardous  Waste  TSDF— 
Technical  Guidance  Document  for 
RCRA  Air  Emission  Standards  for 
Process  Vents  and  Equipment  Leakr.  or 
EPA-450/3-91-007.  Alternative  Control 
Technology  Document — Organic  Waste 
Process  Vents  The  EPA  has  also 
published  guidance  regarding  the 
control  of  low  concentration  organic 
vapor  straama:  see  EPA-450/R-9S-003. 
Survey  (^Control  Technologies  for  Low 
concentration  Organic  Vapor  Gas 
Streams. 

It  has  been  suggested  that  the  EPA 
include  the  use  of  an  activated  carbon 
adsorption  control  system  as  a  specified 
technology  and/or  uae  of  surrogate 
compounds  to  demeaateata  compliance. 
Again,  the  EPA  does  not  have  an 
adequate  technical  basis  to  revise  the 
control  device  requirements  to  include 
a  carbon  adsorption  control  equipment 
specification.  Carbon  adsorption 
systems  require  considerable 
constituent  and  other  site-specific 
Information  for  proper  control  device 
deaign,  unlike  combustion  systems,  fat 
which  organic  control  efficiency  is  less 
dependent  on  the  particular  organic 
constituent  present  in  the  gas  streaaa. 
Therefore,  the  EPA  has  not  included  • 
carbon  adsorption  equipment 
specification  in  the  rule  as  an 
alternative  to  the  95  percent  organic 
removal  efficiency  demonatnttoo. 

Commenters  also  have  ramiealed  that 
the  EPA  amend  the  control  device 
requirements  of  the  rule  to  allow  that 
the  temperature  sensor  for  condensers 
be  placed  in  the  coolant  exhaust  rather 
than  in  the  exhaust  vent  stream  from  the 
condenser  exit.  The  EPA  selected  this 
monitoring  location  because  its  was 
judged  that  monitoring  the  exhaust  gas 
provided  a  better  and  more  direct 
characterization  of  the  performance  of 
the  condenser.  In  addition,  the 
standards  for  closed'vent  systems  and 
control  devices  in  subpart  AA  (see 
S  264.1033(i))  allow  that  "an  alternative 
operational  or  process  parameter  may  be 
monitored  if  it  can  be  demonstrated  that 
another  parameter  will  ensure  that  the 
control  device  is  operated  in 
conformance  with  these  standards  and 
the  control  devices's  design 
specifications."  This  same  allowance  is 
not  contained  in  the  part  265  standards 
for  interim  status  focilities  because  the 
rules  do  not  have  provisions  for 
reporting  and  thus  there  is  no  direct 
mechanism  for  Agency  revicrw  of  the 
appropriateness  of  the  alternative 
parameter.  The  EPA  did  not  seek  to 


burden  the  owner  or  operator  of  interim 
status  facilities  with  the  additional 
reporting  requirements  associated  with 
the  technical  demonstration  of 
equivalent  characterization  of 
pacformance.  For  those  facilities  that  are 
monitoring  an  alternative  parameter, 
e.g..  condenser  coolant  exhaust  rather 
than  the  condenser  vent  stream  exhaust, 
in  compliance  with  provisions  of  a 
Qean  Air  Act  regulation  such  as  the 
HON,  the  owner  or  operator  of  the  unit 
may  be  able  to  comply  with  the  RCRA 
air  rulea  through  one  of  the  Dean  Air 
Act  applicability  exemptions  contained 
in  the  RCRA  air  rules  at  §§  264.1030(d) 
and  265.1030(d)  of  subpart  AA  and 
§§  264.1080(bM7)  and  265.1080(bK7)  of 
subpart  OC  The  EPA  cootinuea  to 

believe  that  the  monitoring  

requirements  specified  in  the  40  CFR 
part  265  rulea  are  reasonable,  and  the 
EPA  does  not  consider  it  appropriate  to 
allow  alternative  parameters  to  be 
monitored  without  a  mechanism  for 
Agency  review  of  the  alternative 
approach  (e.g.,  a  Clean  Air  Act  or  RCRA 
permit).  Therefore,  the  EPA  is  not 
amending  the  rule  in  this  regard. 

As  previously  noted  in  Section  IILC  of 
this  preamble,  the  November  25, 1996. 
amendments  to  the  subperl  CC 
standards  for  control  devices  and  closed 
vent  systems  (at  §  265.1088(cH2Mi)). 
added  provisions  to  allow  up  to  240 
hours  per  year  for  periods  of  plaiuiad 
routine  maintenance  of  a  control  device, 
during  which  time  the  control  device  is 
not  required  to  meet  the  perfbnnanca 
requirements  for  emission  reductions 
specified  in  the  rule.  The  EPA  has 
received  comments  that  control  devices 
such  as  boilers,  industrial  furnaces,  and 
incinerators  often  require  routine 
maintenance  that  takes  longer  than  10 
days  per  year.  In  connection  with  this, 
the  commenters  also  requested  that  the 
EPA  provide  an  extension  to  the  repair 
period  so  long  as  the  owner  or  operator 
dociunents  the  decision  to  use  an 
extension  by  including  certain  material 
in  the  operating  record.  The  EPA 
considers  the  emissions  from  hazardous 
waste  to  be  a  significant  source  of 
nationwide  organic  air  emissions,  and 
does  not  consider  it  appropriate  to 
lengthen  the  time  that  a  control  device 
may  be  out  of  service  for  routine 
maintenance,  while  hazardous  waste  is 
being  managed  in  the  unit.  As 
promulgated  in  December  1994,  the 
subpart  CC  standards  did  not  allow 
provisions  for  planned  maintenance 
time,  because  the  modeled  emission 
reductions  attributed  to  the 
implementation  of  these  standards  were 
based  on  control  device  operation  at  all 
times  that  affected  waste  is  managed  in 


a  unit  requiring  a  control  device.  In  the 
November  1996  amendments,  the  EPA 
revised  the  control  device  provisions  in 
recognition  that  plaimed  or  routine 
maintenance  of  control  devices,  within 
reason,  would  limit  the  unplanned 
malfunctions.  However,  the  EPA 
continues  to  consider  that  240  hours  per 
year  is  an  appropriate  maximum 
amount  of  time  for  hazardous  waste  to 
be  numaged  in  units  without  the 
required  control  device  operating.  Thtu. 
the  EPA  is  not  amending  this  provision. 
Instances  of  control  device  down  time 
beyond  the  allowed  240  hours  for 
maintenance  would  be  considered 
periods  in  which  the  facility  is  not  in 
compliance  with  the  control 
requirements  of  the  rule. 

The  EPA  is  today  clarifying  that  the 
requirements  for  management  of  spent 
carbon,  at  §  264.1088(cX3)(ii)  and 
§  265.1089(cK3)(ii}  apply  only  to  carbon 
that  is  a  hazardous  waste.  This 
clarification  has  been  made  in  both  the 
February  9, 1996  technical  amendments 
(see  61  FR  at  4910)  and  the  November 
25, 1996  final  rule  amendments  (see  61 
FR  at  59036).  When  amending  the 
regulatory  text  at  §  264.1087(cM3KU)  and 
%  265.10B8(cX3Kii)  in  the  November  25, 
1996  action,  the  EPA  inadvertently 
omitted  the  phrases  that  state  the 
requirement  applies  to  carbon  that  is  a 
hazardous  waste,  and  the  requirement 
applies  regardless  of  the  VO 
concentration  of  the  carbon.  These 
statements  had  been  included  in  the 
regulatory  text  prior  to  that  November 
25  Federal  Ragisler  document;  today's 
amendment  clarifies  the  EPA's  intent  by 
correcting  that  omission. 

/.  Recordkeeping  and  Reportiitg 
Requirements 

In  the  November  25, 1996  final  rule 
amendments  (61  FR  59952  and  59971) 
to  parts  264  and  265,  the  subpart  CC 
applicability  was  amended  to  exempt 
any  hazardous  waste  management  unit 
that  the  owner  or  operator  certifies  is 
equipped  with  and  operating  air 
emission  controls  in  accordance  with  an 
applicable  Clean  Air  Act  regulation 
codified  under  40  CFR  part  60,  part  61, 
or  part  63.  Though  the  requirement  for 
owner  or  operator  certification  was 
established  at  §  264.1080(b)(7),  the  EPA 
Inadvertently  failed  to  add  the 
associated  recordkeeping  requirement  to 
the  recordkeeping  sections  of  subpart 
CC  In  order  to  establish  minimum 
recordkeeping  requirements  for  those 
imits  that  are  exempted  from  the 
subpart  because  the  unit  is  in 
compliance  with  control  requirements 
under  a  Clean  Air  Act  regulation,  the 
subpart  CC  recordkeeping  requirements 
are  being  amended  by  today's  action.  A 
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new  paragraph  (j)  is  being  added  to 
§  264.1089  and  §  265.1090  that  requires 
the  owner  or  operator  to  record  and 
maintain:  (1)  a  certification  that  the 
waste  management  unit  is  equipped 
with  and  operating  air  emission  controls 
in  accordance  with  the  requirements  of 
an  applicable  Clean  Air  Act  regulation 
codified  in  40  CFR  parts  60,  61,  or  63; 
and  (2)  identification  of  the  specific 
requirements  with  which  the  unit  is  In 
compliance. 

Adding  these  requirements  also 
necessitated  a  change  to  paragraph  (a)  of 
§  264.1089  and  §  265.1090  ia order  to 
include  paragraph  (j)  in  the  list  of 
information  specified  for  recordkeeping 
under  the  subpart 

In  addition,  today's  action  corrects 
typographical  errors  in  §  264.1089(a) 
and  §  265.1090(a).  In  the  last  sentence  of 
S 264.1089(a),  "• 


*  air  emission 
controls  specified  in  §§  264.1084 
through  264.1087  of  this  subpart  in 
accordance  with  the  conditions 
specified  in  §  264.1084(d)  of  this 
subpart."  is  revised  to  read  as  follows, 
"•  •  "air  emission  controls  specified 
in  $§264.1064  through  264.1087  of  this 
subpart  in  accordance  with  the 
conditions  specified  in  §  264.1080(d)  or 
§  264.1080(b)(7),  respecUvely,  of  this 
subpart."  Similarly,  in  the  last  sentence 
of§  265.1090(a),  "•  *   'air  emission 
controls  specified  in  §§  264.1084 
through  264.1087  of  this  subpart  in 
accordance  with  the  conditions 
specified  in  §  264.1084(d)  of  this 
subpart"  is  revised  to  read  as  follows, 
"*  *  *  air  emission  controls  specified 
in  §§  265.1085  through  265.1088  of  this 
subpart  in  accordance  with  the 
conditions  specified  in  §  265.1080(d)  or 
§  265.1080(b)(7),  respectively,  of  this 
subpart." 

Also  in  the  recordkeeping  sections  of 
subpart  CC,  paragraph  (f)  of  §  264.1089 
and  $  265.109a  are  being  amended  to 
provide  the  full  citation  referenced  in 
the  paragraph;  the  references  to 
§  264.1082(c)(2)  and  §  265.1083(c)(2)  are 
being  expanded  to  state  (cK2)(i)  through 
(c)(2)(vi)"  in  paragraph  (f)  to  cover 
specifically  each  of  the  exemption 
options,  for  which  a  waste 
determination  for  a  treated  hazardous 
waste  is  required. 

In  a  further  correction,  paragraph 
(b)(l)(ii)(B)  of  §264.1089  and  §265.1090 
is  being  amended  to  correct  the  sentence 
structure  and  eliminate  the  redundant 
phrase  "the  following  information." 

/.  Appendix  VI  to  Part  265 

Appendix  VI  to  part  265  is  revised 
and  reprinted  in  total.  The  revisions 
made  by  today's  action  correct  printing 
errors  in  the  November  25, 1996,  final 
rule  amendments  (61  FR  59993). 


reformat  the  list  to  be  alphabetical, 
correct  typographical  errors  in 
compound  names  (for  example, 
dimethyl  hydrazine  (1.)  is  corrected  to 
read  1,1-dimethyl  hydrazine),  and  add 
CAS  numbers  that  were  not  available  in 
the  November  25, 1996,  final  rule 
amendments. 

There  has  been  some  uncertainty 
among  the  regulated  community  with 
respect  to  whether  or  not  cyanide  <CN) 
is  classified  as  an  "organic"  compound. 
For  purposes  of  subpart  CC,  cyanide  is 
listmi  In  Appendix  VI  to  Part  265  as  one 
of  the  compounds  with  a  Henry's  Law 
Constant  less  than  0.1  Y/X  and  as  such 
it  is  not  necessary  to  quantify  CN  as  a 
part  of  the  volatile  organic 
concentration  determination. 

VI  Administrative  Requirementa 

A.  Docket 

Six  RCRA  dockets  contain 
information  pertaining  to  today's 
rulemaking:  (1)  RCRA  docket  number  F- 
91-CESP-FFFFF,  which  contains  copies 
of  all  BID  references  and  other 
information  related  to  the  development 
of  the  rule  up  through  proposal;  (2) 
RCRA  docket  number  F-92-CESA- 
FFFFF,  which  contains  copies  of  the 
supplemental  data  made  available  for 
public  comment  prior  to  promu^tion; 
J3)RCRA  docket  number  F-94-CESF- 
FFFFF,  which  contains  copies  of  all  BED 
references  and  other  information  related 
to  devriopment  of  the  final  rule 
following  proposal;  (4)  RCRA  docket 
number  F-94-CE2A-FFFFF,  which 
contains  information  pertaining  to  waste 
stabilization  operations  performed  in 
tanks;  (5)  RCRA  docket  number  F-95- 
CE3A-FFFFF,  which  contains 
information  about  potential  final  rule 
revisions  made  available  for  public 
comment:  and  (6)  RCRA  docket  number 
F-96-CE4A-FFFFF,  which  contains  a 
copy  of  each  of  the  comment  letters 
submitted  in  regard  to  the  revisions  that 
the  EPA  was  considering  for  the  final 
subpart  CC  standards.  The  public  may 
review  all  materials  in  these  dockets  at 
the  EPA  RCRA  Docket  Office. 

The  EPA  RCRA  Docket  Office  is 
located  at  Crystal  Gateway,  1235 
Jefferson  Davis  Highway,  First  Floor, 
Arlington,  Virginia.  Hand  delivery  of 
items  and  review  of  docket  materials  are 
made  at  the  Virginia  address.  The  public 
must  have  an  appointment  to  review 
docket  materials.  Appointments  can  be 
scheduled  by  calling  the  Docket  Office 
at  (703)  603-9230.  The  mailing  address 
for  the  RCRA  Docket  Office  is  RCRA 
Information  Center  (5305W),  401  M 
Street  SW,  Washington,  DC  20460.  The 
Docket  Office  Is  open  from  9  a.m.  to  4 


p.m.,  Monday  through  Friday,  except  for 
Federal  holidays. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  previously 
promulgated  RCRA  air  rules  were 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget  (OMB).  A 
copy  of  this  Information  Collection 
Request  (ICR)  document  (OMB  control 
number  1593.02)  may  be  obtained  from 
Sandy  Farmer,  Information  Policy 
Branch  (2136);  U.S.  Environmental 
Protection  Agency;  401  M  Street,  SW; 
Washington,  DC  20460  or  by  calling 
(202) 260-2740. 

Today's  amendments  to  the  RCRA  air 
rules  should  have  only  a  minor  Impact 
on  the  information  collection  burden 
estimates  made  previously,  and  that 
impact  is  expected  to  be  a  reduction. 
The  changes  consist  of  new  definitions, 
alternative  test  procedures, 
clarifications  of  requirements,  and 
additional  compllaince  options.  The 
changes  are  not  additional 
requirements,  but  rather,  are  reductions 
in  previously  published  requirements. 
The  overall  information-keeping 
requirements  in  the  rule  are  being 
reduced.  Consequently,  the  ICR  has  not 
been  revised. 

C.  Executive  Order  12866 

Under  Executive  Order  12866,  the 
EPA  must  determine  whether  the 
proposed  regulatory  action  is 
"significant"  and,  therefore,  subfect  to 
the  OMB  review  and  the  requirements 
of  the  Executive  Order.  The  Order 
defines  "significant"  regulatory  action 
as  one  that  is  likely  to  lead  to  a  rule  that 
may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  this 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  writh  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4j  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  RCRA  subpart  CC  air  rules 
published  on  December  6, 1994,  were 
considered  significant  under  Executive 
Order  12866,  and  a  regulatory  impact 
analysis  (RIA)  was  prepared.  The 
amendments  published  today  clarify  the 
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rule,  provide  more  compliance 
alternatives,  make  certain  regulatory 
provisions  more  lenient,  and  correct 
structural  problems  with  the  drafting  of 
some  sections.  The  OMB  has  evaluated 
this  action,  and  determined  it  to  be  non- 
significant: thus  it  did  not  require  their 
review. 

D.  Regulatory  FlexAility 

This  rule  is  not  subject  to  notice  and 
comment  rulemaking  requirements  and 
therefore  is  not  subject  to  the  Regulatory 
Flexibility  Act.  However,  for  the  reasons 
diacusead  in  the  December  6.  1994 
Federal  Regiater  (59  FR  62923).  this  rule 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  changes  to  the  rule  do  not  add  new 
control  requirements  to  the  December 
1994  rule.  The  amendments  in  bet 
reduce  the  already-existing 
requirements.  Therefore,  the 
amendments  are  also  not  considered 
significant 

Under  5  U.S.C.  801(aKl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2)  given  that  it  amends  the 
rule  published  in  1994  to  reduce  the 
extent  of  regulation. 

E.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  secrtion  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
biudensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribtd 
governments  in  the  aggregate  or  to  the 
private  sector.  Therefore,  the 


requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

F.  Immediate  Effective  Date 

The  EPA  has  datannined  to  make 
today's  action  efbctive  immediately. 
The  EPA  believes  that  the  corrections 
being  made  in  today's  action  are  either 
interpretations  of  existing  regulations 
which  do  not  require  prior  notice  and 
opportunity  for  comment,  or  are 
technical  corrections  of  obvious  errors 
in  the  published  rules  (for  example, 
corrections  to  regulations  inconsistent 
with  or  not  carrying  out  statements  in 
the  preamble  or  Background 
Information  Dooiment).  Comment  on 
such  changes  is  imnecessary,  within  the 
meaning  of  5  U.S.C.  553(b)(3MB).  In 
addition,  the  EPA  notes  that  many  of 
these  clarifications  result  from  the 
public  meeting  process,  so  that  the 
Agency  has  provided  a  measure  of 
opportunity  for  comment. 

Vn.  Legal  Authority 

These  regulations  are  amended  under 
the  authority  of  sections  2002.  3001- 
3007.  3010.  and  7004  of  the  Solid  Waste 
Dis{>osal  Act  of  1970,  as  amended  by 
RCRA.  as  amended  (42  U.S.C  6921- 
6927.  6930.  and  6974). 

ListofSubiects 

40  CFR  Parts  264  and  265 

Environmental  protection.  Air 
pollution  control.  Container.  Control 
device.  Hazardous  waste.  Inspection, 
Monitoring,  Reporting  and 
recordkeeping  requirements.  Surface 
impoundment.  Tank,  TSDF,  Waste 
determination. 

40  CFR  Part  270 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution.  Confidential  business 
information.  Hazardous  waste.  Pennit 
modification.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  28, 1997. 
Richard  D.  Wilno, 

Acting  AsMsittant  Administrator  for  Air  and 
Radiation. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I.  parts  264, 
265.  and  270  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE,  AND  DISPOSAL 
FAaLITIES 

1.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 


Aethority:  42  U.S.C.  6905.  e912(a),  6924 
and  6925. 

Subpart  B— Ganaral  Facility  Standards 

2.  Section  264.15  is  amended  by 
revising  paragraph  (b)(4),  and  leaving 
the  "COMMENT"  at  the  end  of  the 
paragraph  to  read  as  follows: 

f  264.15    General  Inspection  requlrementa. 

•        •        •        •        • 

(4)  The  frequency  of  inspection  may 
vary  for  the  items  on  the  schedule. 
However,  the  frequency  should  be  based 
on  the  rate  of  deterioration  of  the 
equipment  and  the  probability  of  an 
environmental  or  human  health 
incident  if  the  deterioration, 
malfunction,  or  any  operator  error  goes 
undetected  between  inspections.  Areas 
subject  to  spills,  such  as  loading  and 
unloading  areas,  must  be  inspected 
daily  when  in  use.  At  a  minimum,  the 
inspection  schedule  must  include  the 
items  and  frequencies  called  for  in 
§§264.174.  264.193.  264.195,  264.226. 
264.254.  264.278,  264.303,  264.347, 
264.602,  264.1033,  264.1052.  264.1053. 
264.1058.  and  264.1083  through 
264.1089  of  this  part,  where  applicable. 


Subpart  E— ManHast  Systam, 
Racordkaaping,  and  Raporting 

3.  Section  264.73  is  amended  by 
revising  paragraph  (bK6)  to  read  as 
follows: 

1264.73    Operating  raeord. 

•        *        •        •        « 

(b)  •  •  • 

(6)  Monitoring,  testing  or  analytical 
data,  and  corrective  action  where 
required  by  subpart  F  of  this  part  and 
§§264.19,  264.191,  264.193,  264.195. 
264.222,  264.223,  264.226,  264.252— 
264.254,  264.276.  264.278.  264.280, 
264.302—264.304,  264.309,  264.347. 
264.602.  264.1034(c)— 264.1034(f), 
264.1035.  264.1063(d)— 264.1063(1), 
264.1064.  and  264.1082  through 
264.1090  of  this  part 


Subpart  AA— Air  Emiaalon  Standards 
f or  Prooasa  Vanta 

4.  Section  264.1030  is  amended  by 
revising  paragraphs  (b)(3)  and  (c), 
leaving  the  "NOTE"  at  the  end  of 
paragraph  (c).  and  adding  paragraph  (e), 
to  read  as: 

1264.1030    AppHcaMOty. 

•         •         •         *         • 

(b)  •  •  • 

(3)  A  unit  that  is  exempt  from 
permitting  under  the  provisions  of  40 
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CFR  262.34(a)  (i.e..  a  "90-day"  tank  or 
container)  and  is  not  a  recycling  unit 
under  the  provisions  of  40  CFR  261.6. 
(c)  For  the  owner  and  operator  of  a 
facility  subject  to  this  subpart  and  who 
received  a  final  permit  under  RCRA 
section  3005  prior  to  December  6. 1996, 
the  requirements  of  this  subpart  shall  be 
incorporated  into  the  permit  when  the 
permit  is  reissued  in  accordance  with 
the  requirements  of  40  CFR  124.15  or 
reviewed  in  accordance  with  the 
requirements  of  40  CFR  270.50(d).  Until 
such  date  when  the  OMmer  and  operator 
receives  a  final  permit  incorporating  the 
requirements  of  this  subpart,  the  owner 
and  operator  is  subject  to  the 
requirements  of  40  CFR  265,  subpart 
AA. 

•  •        •        •        • 

(e)  The  requirements  of  this  subpart 
do  not  apply  to  the  process  vents  at  a 
facility  where  the  facility  owner  or 
operator  certifies  that  all  of  the  process 
vents  that  would  otherwise  be  subject  to 
this  subpart  are  equipped  with  and 
operating  air  emission  controls  in 
accordance  with  the  process  vent 
requirements  of  an  applicable  Clean  Air 
Act  regulation  codified  under  40  CFR 
part  60.  part  61,  or  part  63.  The 
documentiflion  of  compliance  under 
regulations  at  40  CFR  part  60,  part  61. 
or  part  63  shall  be  kept  with,  m  made 
readily  available  with,  the  fiacility 
operating  record. 

•  •        •        •        • 

5.  Section  264.1031  is  amended  by 
revising  the  definition  of  "In  light  liquid 
service"  to  read  as  follows: 

§264.1061    DaflnNiona. 

•  *        •        •        • 

In  light  liquid  service  means  that  the 
piece  of  equipment  contains  or  contacts 
a  waste  stream  where  the  vapor  pressure 
of  one  or  more  of  the  organic 
components  in  the  stream  is  greater  than 
0.3  kilopascals  (kPa)  at  20°C,  the  total 
concentration  of  the  pure  organic 
components  having  a  vapor  pressure 
greater  than  0.3  kilopascals  (kPa)  at  20'X: 
is  equal  to  or  greater  than  20  percent  by 
weight,  and  the  fluid  is  a  liquid  at 
operating  conditions. 

•  •        •        •        • 

6.  Section  264.1033  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§264.1033    Standanto:  Cloaad-want 
systems  and  control  davicaa. 

(a)  •  *  • 

(2)(i)  The  owner  or  operator  of  an 
existing  facility  who  cannot  install  a 
closed-vent  system  and  control  device 
to  comply  with  the  provisions  of  this 
subpart  on  the  effective  date  that  the 
facility  becomes  subject  to  the 


provisions  of  this  subpart  must  prepare 
an  implementation  schedide  that 
includes  dates  by  which  the  closed-vent 
system  and  control  device  will  be 
installed  and  in  operation.  The  controls 
must  be  installed  as  soon  as  possible, 
but  the  implementation  schedule  may 
allow  up  to  30  months  after  the  efiisctive 
date  that  the  facility  becomes  subject  to 
this  subpart  for  installation  and  startup. 

(ii)  Any  unit  that  b^ins  operation 
after  December  21, 1990,  and  is  subject 
to  the  provisions  of  this  subpart  when 
operation  begins,  must  comply  Mdth  the 
rules  immediately  (Le.,  must  have 
control  devices  installed  and  operating 
on  startup  of  the  affacted  unit);  the  30- 
month  implementation  schedule  does 
not  apply. 

(iii)  The  owner  or  operator  of  any 
facility  in  existence  on  the  effective  date 
of  a  statutory  or  EPA  regulatory 
amendment  that  renders  the  facility 
subject  to  this  subpart  shall  comply 
with  all  requirements  of  this  subpart  as 
soon  as  practicable  but  no  later  than  30 
months  after  the  amendment's  effective 
date.  When  control  equipment  required 
by  this  subpart  can  not  be  installml  and 
begin  operation  by  the  effective  date  of 
the  amendment,  the  facility  owner  or 
operator  shall  prepare  an 
implementation  schedule  that  includes 
the  following  information:  Specific 
calendar  dates  for  award  of  contracts  or 
issuance  of  purchase  orders  for  the 
control  equipment,  initiation  of  on-site 
installation  of  the  control  equipment, 
completion  of  the  control  equipment 
installation,  and  performance  of  any 
testing  to  demonstrate  that  the  installed 
equipment  meets  the  applicable 
standards  of  this  subpwt.  The  owner  or 
operator  shall  enter  the  implementation 
schedule  in  the  operating  record  or  in  a 
permanent,  readily  available  file  located 
at  the  facility. 

(iv)  Owners  and  operators  of  facilities 
and  units  that  become  newly  subject  to 
the  requirements  of  this  subpart  after 
December  8, 1997,  due  to  an  action 
other  than  those  described  in  paragraph 
(a)(2)(iii)  of  this  section  must  comply 
with  all  applicable  requirements 
immediately  (i.e..  must  have  control 
devices  installed  and  operating  on  the 
date  the  facility  or  unit  becomes  subject 
to  this  subpart;  the  30-month 
implementation  schedule  does  not 
apply). 


Subpart  BB-nAir  Emission  Standards 
for  Equipment  Leaks 

7.  Section  264.1050  is  amended  by 
revising  paragraphs  (b)(3),  (c)  and  (f)  to 
read  as  follows: 


§264.1060    Applicability. 

•  •        •        •        • 

(b)  •  *  • 

(3)  A  unit  that  is  exempt  from 

permitting  under  the  provisions  of  40 

"CFR  262.34(a)  (i.e.,  a  "90-day"  tank  or 

container)  and  is  not  a  recycling  unit 

undw  the  provisions  of  40  CFR  261.6. 

(c)  For  the  owner  or  operator  of  a 
facility  subject  to  this  subpart  and  who 
received  a  final  permit  under  RCRA 
section  3005  prior  to  December  6, 1996, 
the  requirements  of  this  subpart  shall  be 
incorporated  into  the  permit  when  the 
permit  is  reissued  in  accordance  with 
the  requirements  of  40  CFR  124.15  or 
reviewed  in  accordance  with  the 
requirements  of  40  CFR  270.50(d).  Until 
such  date  when  the  owner  or  operator 
receives  a  final  permit  incorporating  the 
requirements  of  this  subpart,  the  owner 
or  operator  is  subject  to  die 
requirements  of  40  CFR  part  265, 
subpart  BB. 

•  •        •        •        • 

(f)  Equipment  that  contains  or 
contacts  hazardous  waste  with  an 
organic  concentration  of  at  least  10 
percent  by  weight  for  less  than  300 
houra  per  calendar  year  is  excluded 
from  the  requirements  of  §§  264.1052 
through  264.1060  of  this  subpart  if  it  is 
identified,  as  required  in 
§  264.1064(g)(6)  of  this  subpart 

8.  Section  264.1060  is  revised  to  read 
as  follows: 


§264.1060 

ayalemaand  control  davloaa. 

(a)  Owners  and  operators  of  closed- 
vent  systems  and  control  devices  subject 
to  this  subpart  shall  comply  with  the 
provisions  of  §  264.1033  of  this  part.    • 

(b)(1)  The  owner  or  operator  of  an 
existing  facility  who  cannot  install  a 
closed-vent  system  and  control  device 
to  comply  with  the  provisions  of  this 
subpart  on  the  effective  date  that  the 
facility  becomes  subject  to  the 
provisions  of  this  subpart  must  prepare 
an  implementation  schedule  that 
includes  dates  by  which  the  closed-vent 
system  and  control  device  will  be 
installed  and  in  operation.  The  controls 
must  be  installed  as  soon  as  possible, 
but  the  implementation  schedule  may 
allow  up  to  30  months  after  the  efbctive 
date  that  the  facility  becomes  subject  to 
this  subpart  for  installation  and  startup. 

(2)  Any  unit  that  begins  operation 
after  December  21, 1990,  and  is  subject 
to  the  provisions  of  this  subpart  when 
operation  begins,  must  comply  with  the 
rules  immediately  (i.e.,  must  have 
control  devices  installed  and  operating 
on  startup  of  the  affected  unit);  the  30- 
month  implementation  schedule  does 
not  apply. 
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(3)  The  OMfner  or  operator  of  any 
facility  in  existence  on  the  effective  date 
of  a  statutory  or  EPA  regulatory 
amendment  that  renders  the  facility 
subject  to  this  subpart  shall  comply 
with  all  requirements  of  this  subpart  as 
soon  as  practicable  but  no  later  than  30 
months  after  the  amendment's  effective 
date.  When  control  equipment  required 
by  this  subpart  can  not  be  installed  and 
begin  operation  by  the  effective  date  of 
the  amendment,  the  facility  owner  or 
operator  shall  prepare  an 
implementation  schedule  that  includes 
the  following  information:  Specific 
calendar  dates  for  award  or  contracts  or 
issuance  of  purchase  orders  for  the 
control  equipment,  initiation  of  on-site 
installation  of. the  control  equipment, 
completion  of  the  control  equipment 
installation,  and  performance  of  any 
testing  to  demonstrate  that  the  installed 
equipment  meets  the  applicable 
standards  of  this  subpsurt.  The  owner  or 
operator  shall  enter  the  implementation 
schedule  in  the  op>erating  record  or  in  a 
permanent,  readily  available  file  located 
at  the  {acility. 

(4)  Owners  and  operators  of  facilities 
and  units  that  become  newly  subject  to 
the  requirements  of  this  subpart  aiter 
December  8. 1997,  due  to  an  action 
other  than  those  described  in  paragraph 
(bH3)  of  this  section  must  comply  with 
all  applicable  requirements  immediately 
(i.e.,  must  have  control  devices  installed 
and  operating  on  the  date  the  facility  or 
unit  becomes  subject  to  this  subpart;  the 
30-month  implementation  schedule 
does  not  apply). 

9.  Section  264.1062  is  amended  by 
revising  paragraphs  (b)(2)  and  (bH3)  to 
read  as  follows: 

$2e4.10tt2    AHamaltva standMYto tor 
valves  In  jM/vapor  wmnrtcm  or  In  NgM  HquM 
servica:  sMp  period  laak  detection  and 


(2)  After  two  consecutive  quarterly 
leak  detection  periods  with  the 
percentage  of  valves  leaking  equal  to  or 
less  than  2  percent,  an  owner  or 
operator  may  begin  to  skip  one  of  the 
quarterly  leak  detection  periods  (i.e., 
monitor  for  leaks  once  every  six 
months)  for  the  valves  subject  to  the 
requirements  in  §  264.1057  of  this 
subpart 

(3)  After  five  consecutive  quarterly 
leak  detection  periods  with  the 
percentage  of  valves  leaking  equal  to  or 
less  than  2  percent,  an  owner  or 
operator  may  begin  to  skip  three  of  the 
quarterly  leak  detection  periods  (i.e., 
monitor  for  leaks  once  every  year)  for 


the  valves  subject  to  the  requirements  in 
§  264.1057  of  this  subpart. 

10.  Section  264.1064  is  amended  by 
revising  paragraphs  (g)(6)  and  (m)  to 
read  as  follows: 


1264.1064    Raoordkaaplng 


(6)  Identification,  either  by  list  or 
location  (area  or  group)  of  equipment 
that  contains  or  contacts  haziardous 
waste  with  an  organic  concentration  of 
at  least  10  percent  by  weight  for  less 
than  300  hours  per  calendar  year. 

(m)  The  owner  or  operator  of  a  bcility 
with  equipment  that  is  subject  to  this 
subpart  and  to  regulations  at  40  CFR 
part  60,  part  61,  or  part  63  may  elect  to 
determine  compliance  with  this  subpart 
either  by  documentation  pursuant  to 
§  264.1064  of  this  subpart,  or  by 
documentation  of  compliance  with  the 
regulations  at  40  CFR  part  60.  part  61, 
or  part  63  pursuant  to  the  relevant 
provisions  of  the  regulations  at  40  part 
60,  part  61,  or  part  63.  The 
documentation  of  compliance  under 
regulations  at  40  CFR  part  60,  part  61, 
or  part  63  shall  be  kept  with  or  made 
readily  available  with  the  facility 
operating  record. 

Subpart  CC— Air  Emission  Standards 
for  Tanlts,  Surfacs  Impoundmertts,  and 
Containsrs 

11.  Section  264.1080  is  amended  by 
revising  paragraphs  (b)(1)  and  (c)  to  read 
as  follows: 

•  •  •  •  • 

(b)*  •  • 

(1)  A  waste  management  unit  that 
holds  hazardous  waste  placed  in  the 
unit  before  December  6,  1996,  and  in 
which  no  hazardous  waste  is  added  to 
the  unit  on  or  after  December  6, 1996. 

•  •        •        •        • 

(c)  For  the  owner  and  operator  of  a 
facility  subject  to  this  subpart  who 
received  a  final  permit  imder  RCRA 
section  3005  prior  to  December  6, 1996, 
the  requirements  of  this  subpart  shall  be 
incorporated  into  the  permit  when  the 
permit  is  reissued  in  accordance  %vith 
the  requirements  of  40  CFR  124.15  of 
this  chapter  or  reviewed  in  accordance 
with  the  requirements  of  40  CFR 
270.50(d)  of  this  chapter.  Until  such 
date  when  the  permit  is  reiss«ied  in 
accordance  with  the  requirements  of  40 
CFR  124.15  or  reviewed  in  accordance 
with  the  requirements  of  40  CFR 
270.50(d),  the  owner  and  operator  is 


subject  to  the  requirements  of  40  CFR 
part  265,  subpart  CC. 

12.  Section  264.1082  is  amended  by 
revising  paragraphs  (b),  (c)(2)(ixMA). 
(c)(2)(ix)(B),  (c)(3)  and  (c)(4)(ii)  to  read 
as  follows: 


1264.1082 


(b)  The  owner  or  operator  shall 

control  air  pollutant  emissions  from 

each  hazardous  waste  management  unit 

in  accordance  with  standards  specified 

in  §§  264.1084  through  264.1087  of  this 

subpart,  as  applicable  to  the  hazardous 

waste  management  unit,  except  as 

provided  for  in  paragraph  (c)  of  this 

section. 

(c)*  '  • 
(2).  .  . 

(be)*  •  • 

(A)  If  Method  25D  in  40  CFR  part  60, 
appendix  A  is  used  for  the  analysis, 
one-half  the  blank  value  determined  in 
the  method  at  section  4.4  of  Method  2SD 
in  40  CFR  part  60,  appendix  A,  or  a 
value  of  25  ppmw,  whichever  is  less. 

(B)  If  any  other  analytical  method  is 
used,  one-half  the  stun  of  the  limits  of 
detection  established  for  each  organic 
constituent  in  the  waste  that  has  a 
Henry's  law  constant  value  at  least  0.1 
mole-fraction-in-the-gas-phase/mole- 
fraction-in-the-Uquid-phase  (0.1  Y/X) 
(which  can  also  be  expressed  as  1.8  x 
10  ~*  atmospheres/gram-mole/m')  at  25 
degrees  Celsius. 

(3)  A  tank  or  surface  impoundment 
used  for  biological  treatment  of 
hazardous  waste  in  accordance  %vith  the 
requirements  of  paragraph  (c)(2)(iv)  of 
this  section. 

(4J*  •  • 

(ii)  The  organic  hazardous 
constituents  in  the  waste  have  been 
treated  by  the  treatment  technology 
established  by  the  EPA  for  the  waste  in 
40  CFR  268.42(a),  or  have  been  removed 
or  destroyed  by  an  equivalent  method  of 
treatment  approved  by  EPA  pursuant  to 
40  CFR  268.42(b). 

13.  Section  264.1083  is  amended  by 
revising  paragraphs  (a)(2]  and  (b)(1)  to 
read  as  follows: 

1264.1063    Waste  datarmination 

(a)-  •  ' 

(2)  For  a  waste  determination  that  is 
required  by  paragraph  (a)(1)  of  this 
section,  the  average  VO  concentration  of 
a  hazardous  waste  at  the  point  of  waste 
origination  shall  be  determined  in 
accordance  with  the  procedures 
specified  in  40  CFR  265.1084(a)(2) 
through  (a)(4). 
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(1)  An  owner  or  operator  shall 
perform  the  applicable  waste 
determinations  for  each  treated 
hazardous  waste  placed  in  waste 
management  units  exempted  under  the 
provisions  of  §  264.1082(c)(2)(i)  through 
(c)(2)(vi)  of  this  subpart  from  using  air 
emission  controls  in  accordance  with 
standards  specified  in  §§  264.1084 
through  264.1087  of  this  subpart,  as 
applicable  to  the  waste  management 
unit 


14.  Section  264.1084  is  amended  by 
revising  paragraph  (c)(2)(iii) 
introductory  text  and  paragraph 
(cK2)(iii)(B).  adding  paragraph  (e)(4), 
revising  paragraph  (f)(3)(i)P)(4)  and 
paragraph  (f)(3)(iii)  itroductory  text, 
adding  paragraph  (f)(4),  and  adding 
paragraph  (j)(2)(iii)  to  read  as  follows: 

{264.1064    Stsndanls:  Tanks. 

•  •        •        *        • 

(c)*  •  • 

(2)  •    •   * 

(iii)  Each  opening  in  the  fixed  roof, 
and  any  manifold  system  associated 
with  the  fixed  roof,  shall  be  either 

•  •        •        •        • 

(B)  Connected  by  a  closed-vent  system 
that  is  vented  to  a  control  device.  "Hie 
control  device  shall  remove  or  destroy 
organics  in  the  vent.stream,  and  shall  be 
operating  whenever  hazardous  waste  is 
managed  in  the  tank,  except  as  provided 
for  in  paragraphs  (c)(2Kiii)(B)  (2)  and  (2) 
of  this  section. 

(1)  Ehuing  periods  when  it  is 
necessary  to  provide  access  to  the  tank 
for  performing  the  activities  of 
paragraph  (c)(2)(iii)(B)(2)  of  this  section, 
venting  of  the  vapor  headspace 
underneath  the  fixed  roof  to  the  control 
device  is  not  required,  opening  of 
closure  devices  is  aUowed,  and  removal 
of  the  fixed  roof  is  allowed.  Following 
completion  of  the  activity,  the  owner  or 
operator  shall  prompUy  secure  the 
closure  device  in  the  closed  position  or 
reinstall  the  cover,  as  applicable,  and 
resiune  operation  of  the  control  device. 

(2)  During  periods  of  routine 
inspection,  maintenance,  or  other 
activities  needed  for  normal  operations, 
and  for  removal  of  accumulated  sludge 
or  other  residues  from  the  bottom  of  the 
tank. 

•  •        •        •        • 

(e)«  •  • 

(4)  Safaty  devices,  as  defined  in  40 
CFR  265.1081,  may  be  installed  and 
operated  as  necessary  on  any  tank 
compljring  with  the  requirements  of 
paragraph  (e)  of  this  section. 

(3)*  •  • 
(i)'  '  • 


(D)*  •  • 

(4)  The  total  gap  area  shall  be 
calculated  by  adding  the  gap  surface 
areas  determined  for  each  identified  gap 
location  for  the  primary  seal  and  the 
secondary  seal  individually,  and  then 
dividing  the  siun  for  each  seal  type  by 
the  nominal  diameter  of  the  tank.  These 
total  gap  areas  for  the  primary  seal  and 
secondary  seal  are  then  compared  to  the 
respective  standards  for  the  seal  type  as 
specified  in  paragraph  (f)(l)(ii)  of  this 
section. 

•  •        •        •        • 

(iii)  Prior  to  each  inspection  required 
by  paragraph  (f)(3Mi)  or  (f)(3Xii)  of  this 
section,  the  owner  or  operator  shall 
notify  the  Regional  Administrator  in 
advance  of  each  inspection  to  provide 
the  Regional  Administrator  with  the 
opportunity  to  have  an  observer  present 
during  the  inspection.  The  owner  or 
operator  shall  notify  the  R^onal 
Administrator  of  the  date  and  location 
of  the  inspection  as  follows: 

(4)  Safety  devices,  as  defined  in  40 
CFR  265.1081,  may  be  installed  and 
operated  as  necessary  on  any  tank 
complying  with  the  requirements  of 
paragraph  (f)  of  this  section. 

(j)*  •  • 

(2)*  •  • 

(iii)  The  hazardotis  waste  meets  the 
requirements  of  §  264.1082(c)(4)  of  this 
subpart 

•  •        •        •        • 

15.  Section  264.1085  is  amended  by 
revising  paragraphs  (b)(2),  (d)(l)(iii), 
and  (d)(2)(iKB)  and  adding  paragraph 
(e)(2)(iii)  to  read  as  follows: 


1264.1085    Standards: 
inipoundinants. 


(b)*  •  • 

(2)  A  cover  that  is  vented  through  a 
closed-vent  system  to  a  control  device 
in  accordance  with  the  provisions 
specified  in  paragraph  (d)  of  this 
section. 


(d)»  •  • 

(D*  *  • 

(iii)  The  cover  and  its  closure  devices 
shall  be  made  of  suitable  materials  that 
will  minimize  exposure  of  the 
hazardous  waste  to  the  atmosphere,  to 
the  extent  practical,  and  will  mafntain 
the  integrity  of  the  cover  and  closure 
devices  throughout  their  intended 
service  life.  Factors  to  be  considered 
when  selecting  the  materials  of 
construction  and  designing  the  cover 
and  clostue  devices  shall  include: 
Organic  vapor  permeability;  the  effects 
of  any  contact  with  the  liquid  or  its 


vapors  managed  in  the  stirface 
impoundment:  the  effects  of  outdoor 
exposuire  to  wind,  moisture,  and 
sunlight;  and  the  operating  practices 
used  for  the  surface  impouiidment  on 
which  the  cover  is  installed. 


(2)*  •  • 

(i)  •  •  • 

(B)  To  remove  accumulated  sludge  or 
other  residues  from  the  bottom  of  ^e 
surface  impoundment 

(e)'  •  • 

(2)*  •  • 

(iii)  The  hazardous  waste  meets  the 
requirements  of  §  264.1082(cK4)  of  this 
subpart 
•        •        •        •        • 

16.  Section  264.10K  is  amended  by 
revising  paragraphs  (cM2),  (cX4Hi). 
(d)(2),  (d)(4Hi).  and  paiagmph  (g) 
introductory  text  to  read  as  follows: 

{264.1066 


(c)«  •  • 

(2)  A  container  used  to  meet  the 
requirements  of  paragraph  (cMlXii)  or 
(c)(lHiii)  of  this  section  shall  be 
equipped  with  covera  and  closure 
devices,  as  applicable  to  the  container, 
that  are  composed  of  suitable  materials 
to  minimize  exposure  of  the  hazardous 
waste  to  the  atmosphere  aiui  to  nmintwin 
the  equipment  integrity,  for  as  long  as 
the  container  is  in  service.  Factors  to  be 
considered  in  selecting  the  materials  of 
construction  and  ri«*«igning  Uie  cover 
and  closure  devices  shall  include: 
Organic  vapor  permeability:  the  eCbcts 
of  contact  with  the  hazardous  waste  or 
its  vapor  managed  in  the  container,  the 
effacts  of  outdoor  exposure  of  the 
closure  device  or  cover  material  to 
wind,  moisture,  and  sunlight  and  the 
operating  practices  for  which  the 
container  is  intended  to  be  used. 
*        •        •        «        • 

(4)*   •   • 

(i)  In  the  case  when  a  hazardous  waste 
already  is  in  the  container  at  the  time 
the  owner  or  operator  firat  accepts 
possession  of  die  container  at  the 
facilify  and  the  container  is  not  emptied 
within  24  houn  after  the  container  is 
accepted  at  the  facility  (i.e.,  does  not 
meet  the  conditions  for  an  empty 
container  as  specified  in  40  CFR 
261.7(b)),  the  owner  or  operator  shall 
visually  inspect  the  container  and  its 
cover  and  closure  devices  to  check  for 
visible  cracks,  boles,  gaps,  or  other  open 
spaces  into  the  interior  of  the  container 
when  the  cover  and  closure  devices  are 
secured  in  the  closed  position.  The 
container  visual  inspection  shaU  be 
conducted  on  or  before  the  date  that  the 
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container  is  accepted  at  the  facility  (i.e., 
the  date  the  container  becomes  subject 
to  the  subp«u1  CC  container  standards). 
For  purposes  of  this  requirement,  the 
date  of  acceptance  is  the  date  of 
signature  that  the  facility  owner  or 
operator  enters  on  Item  20  of  the 
Uniform  Hazardous  Waste  Manifest  in 
the  appendix  to  40  CFR  part  262  (EPA 
Forms  8700-22  and  870O-22A),  as 
required  under  subpart  E  of  this  part,  at 
40  CFR  264.71.  If  a  defect  is  detected, 
the  owner  or  operator  shall  repair  the 
deflect  in  accordance  with  the 
requirements  of  paragraph  (c)(4)(iii)  of 
this  section. 

•  •        •        •        • 

(d)-  •  • 

(2)  Transfer  of  hazardous  waste  in  or 
out  of  a  container  using  Container  Level 
2  controls  Shall  be  conducted  in  such  a 
manner  as  to  minimize  exposure  of  the 
hazardous  waste  to  the  atmosphere,  to 
the  extent  practical,  considering  the 
physical  properties  of  the  hazardous 
waste  and  good  engineering  and  safety 
practices  for  handling  flammable, 
ignitable,  explosive,  reactive,  or  other 
hazardous  materials.  Elxamples  of 
container  loading  procedures  that  the 
EPA  considers  to  meet  the  requirements 
of  this  paragraph  include  using  any  one 
of  the  following:  A  submerged-Hll  pipe 
or  other  submerged-fill  method  to  load 
liquids  into  the  container;  a  vapor- 
balancing  system  or  a  vapor-recovery 
system  to  collect  and  control  the  vapors 
displaced  from  the  container  during 
filling  operations:  or  a  fitted  opening  in 
the  top  of  a  container  through  which  the 
hazardous  waste  is  filled  and 
subsequently  purging  the  transfer  line 
before  removing  it  from  the  container 
opening. 

•  •        •        •        • 

(4)*   •   • 

(i)  In  the  case  when  a  hazardous  waste 
already  is  in  the  container  at  the  time 
the  owner  or  operator  first  accepts 
possession  of  the  container  at  the 
facility  and  the  container  is  not  emptied 
within  24  hours  after  the  container  is 
accepted  at  the  facility  (i.e.,  does  not 
meet  the  conditions  for  an  empty 
container  as  specified  in  40  CFR 
261.7(b)).  the  owner  or  operator  shall  * 
visually  inspect  the  container  and  its 
cover  and  closure  devices  to  check  for 
visible  cracks,  holes,  gaps,  or  other  open 
spaOM  into  the  interior  of  the  container 
wfam  the  cover  and  closure  devices  are 
secured  in  the  closed  position.  The 
container  visual  inspection  shall  be 
conducted  on  or  before  the  date  that  the 
container  is  accepted  at  the  facility  (i.e., 
the  date  the  container  becomes  subject 
to  the  subpart  OC  container  standards). 
For  purpoaes  of  this  requirement,  the 


date  of  acceptance  is  the  date  of 
signature  that  the  facility  owner  or 
operator  enters  on  Item  20  of  the 
Uniform  Hazardous  Waste  Manifest  in 
the  appendix  to  40  CFR  part  262  (EPA 
Forms  8700-22  and  8700-22A),  as 
required  under  subpart  E  of  this  part,  at 
40  CFR  264.71.  If  a  defect  is  detected, 
the  owner  or  operator  shall  repair  the 
defect  in  accordance  with  the 
requirements  of  paragraph  (d)(4)(iii)  of 
this  section. 


(g)  To  determine  compliance  with  the 
no  detectable  organic  emissioiu 
requirement  of  paragraph  (d)(l)(ii)  of 
this  section,  the  procedure  specified  in 
$  264.1083(d)  of  this  subpart  shall  be 
used. 

*  •        •        •        • 

17.  Section  284.1087  is  amended  by 
revising  paragraphs  (c)(3)(ii)  and  (c)(7) 
to  read  as  follows: 

1264.1067    Standards:  Closed-vant 
•ystenw  and  control  devioM. 

(c)  •  *  • 

(3)«  •  • 

(ii)  All  carbon  that  is  a  hazardous 
waste  and  that  is  removed  from  the 
control  device  shall  be  managed  in 
accordance  with  the  requirements  of  40 
CFR  264.1033(n),  regardless  of  the 
average  volatile  organic  concentration  of 
the  carbon. 

•  •        •        *        • 

(7)  The  closed-vent  system  and 
control  device  shall  be  inspected  and 
monitored  by  the  owner  or  operator  in 
accordance  with  the  procedures 
specified  in  40  CFR  264.1033(f)(2)  and 
40  CFR  264.1033(1).  The  readings  from 
each  monitoring  device  required  by  40 
CFR  264.1033(f)(2)  shall  be  inspected  at 
least  once  each  operating  day  to  check 
control  device  operation.  Any  necessary 
corrective  measures  shall  be 
immediately  implemented  to  ensure  the 
control  device  is  operated  in 
compliance  with  the  requirements  of 
this  section. 

18.  Section  264.1089  is  amended  by 
revising  paragraphs  (a),  (b)(lKii)(B),  and 
(f)(1)  and  adding  paragraph  (jj  to  read  as 
follows: 

}204.1O60    ReoofdkeepInQ  rsQulPMiMnta. 

(a)  Each  owner  or  operator  of  a  facility 
subfect  to  requirements  of  this  subpart 
shall  record  and  maintain  the 
information  specified  in  paragraphs  (b) 
through  (j)  of  this  section,  as  applicable 
to  the  facility.  Except  for  air  emission 
control  equipment  design 
documentation  and  information 
required  by  paragraphs  (i)  and  (j)  of  this 
section,  records  required  by  this  section 
shall  be  maintained  in  the  operating 


record  for  a  minimum  of  3  years.  Air 
emission  control  equipment  design 
documentation  shall  be  maintained  in 
the  operating  record  until  the  air 
emission  control  equipment  is  replaced 
or  otherwise  no  longer  in  service. 
Information  required  by  paragraphs  (i) 
and  (j)  of  this  section  shall  be 
maintained  in  the  operating  record  for 
as  long  as  the  waste  management  unit  is 
not  using  air  emission  controls  specified 
in  §§264.1084  through  264.1087  of  this 
subpart  in  accordance  with  the 
conditions  specified  in  §  264.1080(d)  or 
§  264.1080(b)(7)  of  this  subpart, 
respectively. 

(b)-  •  • 

(!)••• 

(ii)'  •  • 

(B)  For  each  defect  detected  during 
the  inspection:  The  location  of  the 
defect,  a  description  of  the  defect,  the 
date  of  detection,  and  corrective  action 
taken  to  repair  the  defect.  In  the  event 
that  repair  of  the  defiect  is  delayed  in 
accordance  with  the  requirements  of 
§  264.1084  of  this  subpart,  the  owner  or 
operator  shall  also  record  the  reason  for 
the  delay  and  the  date  that  completion 
of  repair  of  the  defect  is  expected. 

(!)••• 

(1)  For  tanks,  surface  impoundments, 
and  containers  exempted  under  the 
hazardous  waste  organic  concentration 
conditions  specified  in  §  264.1082(c)(1) 
or  §§264.1082(c)(2)(i)  through  (c)(2)(vi) 
of  this  subpart,  the  owner  or  operator 
shall  record  the  information  used  for 
each  waste  determination  (e.g.,  test 
results,  measurements,  calculations,  and 
other  documentation)  in  the  facility 
operating  log.  If  analysis  results  for 
waste  samples  are  used  for  the  waste 
determination,  then  the  owner  or 
operator  shall  record  the  date,  time,  and 
location  that  each  waste  sample  is 
collected  in  accordance  with  applicable 
requirements  of  §  264.1083  of  this 
subpart. 
•        •        •        •        • 

(j)  For  each  hazardous  waste 
management  unit  not  using  air  emission 
controls  specified  in  §§  264.1084 
through  264.1087  of  this  subpart  in 
accordance  with  the  requirements  of 
§  264.1080(b)(7)  of  this  subpart,  the 
owner  and  operator  shall  record  and 
m^int^jin  the  following  information: 

(1)  Certification  that  the  waste 
management  unit  is  equipped  with  and 
operating  air  emission  controls  in 
accordance  with  the  requirements  of  an 
applicable  Clean  Air  Act  regulation 
codified  under  40  CFR  part  60,  part  61, 
or  part  63. 

(2)  Identification  of  the  specific 
requirements  codified  under  40  CFR 
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part  60,  part  61,  or  part  63  with  which 
the  waste  management  unit  is  in 
compliance. 

PART  266— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE.  AND 
DISPOSAL  FAOLITIES 

19.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Aathoiily:  42  U.S.C.  6005. 6912(a).  6924, 
6925.  and  6935. 

Subpart  B— Qanaral  Fadllty  Standards 

20.  Section  265.15  is  amended  by 
revising  paragraph  (bH4)  to  read  as 
follows: 

1286.15    Qanaral  Impaction  fsqulrwwaiits. 

•        •        •        •        • 

(b)-  •  • 

(4)  The  frequency  of  inspection  may 
vary  for  the  items  on  the  schedule. 
However,  the  frequency  should  be  based 
on  the  rate  of  deterioration  of  the 
equipment  and  the  probability  of  an 
environmental  or  human  health 
incident  if  the  deterioration, 
malfiinction.  or  any  operator  error  goes 
undetected  between  inspections.  Areas 
subject  to  spills,  such  as  loading  and 
unloading  areas,  must  be  inspected 
daily  when  in  use.  At  a  minimum,  the 
inspection  schedule  must  include  the 
items  and  frequencies  called  for  in 
§§265.174.  265.193.  265.195,  265.226. 
265.280,  265.278,  265.304.  265.347, 
265.377,  265.403,  265.1033,  265.1052, 
265.1053.  265.1058.  and  265.1084 
through  265.1090  of  this  part,  where 
applicable. 


Subpart  C    ManlfMt  Systaw, 
Racordtoeplng,  and  Reporting 

21.  Section  265.73  is  amended  by 
revising  paragraph  (b)(6),  and  leaving 
the  "COMMENT"  at  the  end  of  the 
paragraph,  to  read  as  follows: 

1265.73    Operating  racord. 

•        •        *        •        • 

(b)*  •  • 

(6)  Monitoring,  testing  or  analytical 
data,  and  corrective  action  where 
required  by  subpart  F  of  tliis  part  and  by 
§§  265.19.  265.90.  265.94.  265.191, 
285.193.  265.195.  265.222,  265.223. 
265.226.  265.255.  265.259,  265.260, 
265.276,  265.278,  265.280(d)(1).  265.302 
through  265.304,  265.347.  265.377, 
265.1034(c)  through  265.ld34(f). 
265.1035.  265.1063(d)  throu^ 
265.1063(1).  265.1064.  and  265.1083 
through  265.1090  of  this  part 


Subpart  AA— Air  Emission  Standards 
for  Procsss  Vants 

22.  Section  265.1030  is  amended  by 
revising  paragraph  (b)(3),  leaving  the 
"NOTE"  at  the  end  of  paragrpah  (b)(3), 
and  adding  paragraph  (d).  to  read  as 
follows: 

1269.1090    AppNcablHty. 

•        *        •        •        • 

(b)*  •  • 

(3)  A  unit  that  is  exempt  from 
permitting  under  the  provisions  of  40 
CFR  262.34(a)  (i.e..  a  "90-day"  tank  or 
container)  and  is  not  a  recycling  unit 
under  the  requirements  of  40  CFR  261.6. 

(d)  The  requirements  of  this  siibpart 
do  not  apply  to  the  process  vents  at  a 
facility  where  the  fiacility  owner  or 
operator  certifies  that  all  of  the  process 
vents  that  would  otherwise  be  subject  to 
this  subpart  are  equipped  with  and 
operating  air  emission  controls  in 
accordance  with  the  process  vent 
requirements  of  an  applicable  Clean  Air 
Act  regulation  codified  under  40  CFR 
part  60.  part  61,  or  part  63.  The 
documentation  of  compliance  under 
regulationf'at  40  CFR  part  60,  part  61, 
or  part  63  shall  be  kept  with,  or  made 
readily  available  with,  the  fiacility 
operating  record. 

23.  Section  265.1033  is  amended  by 
revising  paragraphs  (a)(2)  and 
(f)(2)(vi)(B}  to  read  as  foUows: 


§266.1033 


Cloaad-vant 


(a)»  •  • 

(2)(i)  The  owner  or  operator  of  an 
existing  fiacility  who  cannot  install  a 
closed-vent  system  and  control  device 
to  comply  with  the  provisions  of  this 
subpart  on  the  effective  date  that  the 
facility  becomes  subject  to  tbe 
requirements  of  this  subpart  must 
prepare  an  implementation  schedule 
that  includes  dates  by  which  the  closed- 
vent  system  and  control  device  will  be 
installed  and  in  operation.  The  controls 
must  be  installed  as  soon  as  possible, 
but  the  implementation  schedule  may 
allow  up  to  30  months  after  the  effective 
date  that  the  facility  becomes  subject  to 
this  subpart  for  installation  and  startup. 

(ii)  Any  unit  that  begins  operation 
after  December  21, 1990.  and  is  subject 
to  the  requirements  of  this  subpart  when 
operation  begins,  must  comply  with  the 
rules  immediately  (i.e.,  must  have 
control  devices  installed  and  operating 
on  startup  of  the  affected  unit);  the  30- 
month  implementation  schedule  does 
not  apply. 

(iii)  The  owner  or  operator  of  any 
facility  in  existence  on  the  effective  date 
of  a  statutory  or  EPA  regulatory 
amendment  that  renders  the  facility 


subject  to  this  subpart  shall  conq>ly 
with  all  requirements  of  this  subput  as 
soon  as  practicable  but  no  later  than  30 
months  after  the  amendment's  efEective 
date.  When  control  equipntent  required 
by  this  subpart  can  not  be  installed  and 
heg^  operation  by  the  effective  date  of 
the  amendment,  the  facility  owner  or 
operator  shall  prepare  an 
implementation  schedule  that  includes 
the  following  information:  Specific 
calendar  dates  for  award  of  contracts  or 
issuance  of  purchase  orders  for  the 
control  equipment,  inifji^tion  of  oo-sita 
installation  of  the  control  equipment, 
completion  of  the  control  equipment 
installation,  and  performance  of  any 
testing  to  demonstrate  that  the  installed 
equipment  meets  the  applicable 
standards  of  this  subput  The  owner  or 
operator  shall  entor  the  implementation 
schedide  in  the  operating  record  or  in  a 
permanent,  readily  available  file  located 
at  the  facility. 

(iv)  Owners  and  opoators  of  fKilitias 
and  units  that  become  newly  subject  to 
the  requirements  of  this  subpart  after 
December  8, 1997.  due  to  an  action 
other  than  those  described  in  paragraph 
(a)(2)(iii)  of  this  section  must  comply 
with  all  applicable  requirements 
immediately  (i.e..  mu^  have  control 
devices  installed  and  operating  on  the 
date  the  facility  or  unit  becomes  subject 
to  this  subpart;  the  30-montfa 
implementation  schedule  does  not 
apply). 
•        •        *        •        • 

(0*  •  * 

t2)  •  •  • 

(vi)*  •  • 

(B)  A  temperature  monitoring  device 
equipped  with  a  continuous  recorder. 
The  device  shall  be  capable  of 
monitoring  temperature  with  an 
accuracy  of  ±1  percent  of  the 
temperature  being  monitored  in  d^rees 
Celsius  cm  or  ±0.5  "C.  whichever  is 
greater.  The  temperature  sensor  shall  be 
installed  at  a  location  in  the  exhaust 
vent  stream  from  the  condenser  exit 
(i.e.,  product  side). 


Subpart  BB— Air  Emission  Standarda 
for  Equipment  Leaks 

24.  Section  265.1050  is  amended  by 
revising  paragraphs  (bK3)  and  (e)  to  read 
as  follows: 

§266.1060    AppUcabiHty. 

•        •        •        •        • 

(b)«  •  • 

(3)  A  unit  that  is  exempt  from 
permitting  under  the  provisions  of  40 
CFR  262.34(a)  (i.e.,  a  "90-day"  tank  or 
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container)  and  is  not  a  recycling  unit 
under  the  provisions  of  40  CFR  261.6. 

•        •        •        •        • 

(e)  Equipment  that  contains  or 
contacts  hazardous  waste  with  an 
organic  concentration  of  at  least  10 
percent  by  weight  for  less  than  300 
hours  per  calendar  year  is  excluded 
from  the  requirements  of  §§265.1052 
through  265.1060  of  this  subpart  if  it  is 
identified,  as  required  in 
§  265.1064(g)(6)  of  this  subpart. 

25.  Section  265.1060  is  revised  to  read 
as  follows: 


I2M.1060 


Cloee^vent 


(a)  Owners  and  operators  of  closed- 
vent  systems  and  control  devices  subject 
to  this  subpart  shall  comply  with  the 
provisions  of  §  265.1033  of  this  part. 

(b)(1)  The  owner  or  operator  of  an 
existing  facility  who  can  not  install  a 
closed-vent  system  and  control  device 
to  comply  with  the  provisions  of  this 
subpart  on  the  effective  date  that  the 
fiMiility  becomes  subject  to  the 
provisions  of  this  subpart  must  prepare 
an  implementation  schedule  that 
inrhidea  dates  by  which  the  closed-vent 
■yatem  and  control  device  will  be 
installed  and  in  operation.  The  controls 
must  be  installed  as  soon  as  {XMsible, 
but  the  implementation  schedule  may 
allow  up  to  30  months  after  the  effective 
date  that  the  facility  becomes  subject  to 
this  subpart  for  installation  and  startup. 

(2)  Any  units  that  begin  operation 
aftisr  December  21, 1990,  and  are  subject 
to  the  provisions  of  this  subpart  when 
operation  begins,  must  comply  with  the 
rules  immediately  (i.e.,  must  have 
control  devices  installed  and  operating 
on  startup  of  the  affected  unit);  the  30- 
month  implementation  schedule  does 

not  epply- 

(3) The  owner  or  operator  of  any 
facility  in  existence  on  the  effective  date 
of  a  statutory  or  EPA  regulatory 
amendment  that  renders  the  facility 
subject  to  this  subpart  shall  comply 
with  all  requirements  of  this  subpart  as 
soon  as  practicable  but  no  later  than  30 
months  after  the  amendment's  affective 
date.  When  control  equipment  required 
by  this  subpart  can  not  be  installed  and 
begin  operation  by  the  effective  date  of 
the  amendment,  the  facility  owner  or 
operator  shall  prepare  an 
implementation  schedule  that  includes 
the  following  information:  Specific 
calendar  dates  for  award  of  contracts  or 
issuance  of  purchase  orders  for  the 
control  equipment,  initiation  of  on-site 
installation  of  the  control  equipment, 
completion  of  the  control  equipment 
installation,  and  performance  of  any 
testing  to  demonstrate  that  the  installed 


equipment  meets  the  applicable 
standards  of  this  subpart.  The  owner  or 
operator  shall  enter  tlM  implementadon 
schedule  in  the  operating  record  or  in  a 
permanent,  readily  available  file  located 
at  the  fiKility. 

(4)  Owners  and  operators  of  facilities 
and  units  that  become  newly  subject  to 
the  requirements  of  this  subpart  after 
December  8,  1997  due  to  an  action  other 
than  those  described  in  paragraph  (b)(3) 
of  this  section  must  comply  with  all 
applicable  requirements  immediately 
(i.e.,  must  have  control  devices  installed 
and  operating  on  the  date  the  facility  or 
unit  biecomes  subject  to  this  subpart;  the 
30-month  implementation  scihedule 
does  not  apply). 

26.  Section  265.1062  is  amended  by 
revising  paragraphs  (bK2)  and  (bX3)  to 
read  as  follows: 


1286.1062 

velvee  toi 

aervtoe:  skip  pertod 


tor 
orlnllglit 


(b)*   •  • 

(2)  After  two  consecutive  quarterly 
leak  detection  periods  with  the 
percentage  of  valves  leaking  equal  to  or 
leas  than  2  percent,  an  owner  or 
operator  may  begin  to  skip  one  of  the 
quarterly  leak  detection  periods  (i.e., 
monitor  for  leaks  once  every  six 
months)  for  the  valves  subject  to  the 
requirements  in  §265.1057  of  this 
subpart. 

(3)  After  five  consecutive  quarterly 
leak  detection  periods  with  the 
percentage  of  valves  leaking  equal  to  or 
leas  than  2  percent,  an  owner  or 
operator  may  begin  to  skip  three  of  the 
quarterly  leak  detection  periods  (i.e., 
monitor  for  leaks  once  every  year)  for 
the  valves  subject  to  the  requirements  in 
§  265.1057  of  this  subpart 

•        •        •        •        • 

27.  Section  265.1064  is  amended  by 
revising  paragraphs  (g)(6)  and  (m)  to 
read  as  fbllows: 


fM6.KM4 


(6)  Identification,  either  by  list  or 
location  (area  or  group)  of  equipment 
that  contains  or  contacts  hazardous 
waste  with  an  organic  concentration  of 
at  least  10  percent  by  weight  for  less 
than  300  hours  per  calendar  year. 
•        •        •        •        • 

(m)  The  owner  or  operator  of  any 
facility  with  equipment  that  is  subject  to 
this  subpart  and  to  leak  detection, 
monitoring,  and  repair  requirements 
under  regulations  at  40  CFR  part  60, 
part  61,  or  part  63  may  elect  to 
determine  compliance  with  this  subpart 


either  by  documentation  pursuant  to 
§  265.1064  of  this  subpart,  or  by 
documentation  of  compliance  with  the 
regulations  at  40  CFR  part  60,  part  61, 
or  part  63  pursuant  to  the  relevant 
provisions  of  the  regulations  at  40  part 
60.  part  61,  or  part  63.  The 
documentation  of  compliance  under 
regulation  at  40  CFR  part  60.  part  61,  or 
part  63  shall  be  kept  with  or  made 
readily  available  with  the  facility 
operating  record. 

Subpart  CC— Air  Emiaston  Standarda 
for  Tanks,  Surface  hnpoundmants,  and 
Containara 

28.  Section  265.1080  is  amended  by 
revising  paragraphs  (b)(1)  and  the 
introductory  paragraph  of  (c)  to  read  as 
fbllows: 

*  *  •  •  * 

(b)*  •  • 

(1)  A  waste  management  unit  that 
holds  hazardous  waste  placed  in  the 
unit  before  December  6,  1996,  and  in 
which  no  hazardous  waste  is  added  to 
the  unit  on  or  after  December  6, 1996. 

•  •        •        •        • 

(c)  For  the  owner  and  operator  of  a 
facility  subject  to  this  subpart  who  has 
received  a  final  permit  under  RCRA 
section  3005  prior  to  December  6. 1996, 
the  following  requirements  apply: 

•  •         •         •         • 

29.  Section  265.1081  is  amended  by 
revising  the  definition  of  "In  light 
material  service"  to  read  as  follows: 

{28S.toai    OeAnWona, 

•  •        •        •        ft 

In  light  material  service  means  the 
container  is  used  to  manage  a  material 
for  which  both  of  the  following 
conditions  apply:  The  vapor  pressure  of 
one  or  more  of  the  organic  constituents 
in  the  material  is  greater  than  0.3 
kilopascals  (kPa)  at  20  *C:  and  the  total 
concentration  of  the  pure  organic 
constituents  having  a  vapor  pressure 
greater  than  0.3  kPa  at  20  *C  is  equal  to 
or  greater  than  20  percent  by  weight 

30.  Section  265.1082  is  revised  to  read 
88  follows: 


1286.1082    Schedule  tor 

airemisaion 


(a)  Owners  or  operators  of  facilities 
existing  on  December  6, 1996  and 
subject  to  subparts  I. ),  and  K  of  this  part 
shall  meet  the  following  requirements: 

(1)  Install  and  begin  operation  of  all 
control  equipment  or  waste 
management  units  required  to  comply 
with  mis  subpart  and  complete 
modifications  of  production  or 
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treatment  processes  to  satisfy  exemption 
criteria  in  accordance  with  §  265.1083(c) 
of  this  subf>art  by  December  6,  1996, 
except  as  provided  for  in  paragraph 
(a)(2)  of  this  section. 

(2)  When  control  equipment  or  waste 
management  units  required  to  comply 
with  this  subpart  cannot  be  installed 
and  in  operation  or  modifications  of 
production  or  treatment  processes  to 
satisfy  exemption  criteria  in  accordance 
with  §  26S.1083(c)  of  this  subpart 
cannot  be  completed  by  December  6, 
1996,  the  owner  or  operator'shall: 

(i)  Install  and  begin  operation  of  the 
control  equipment  and  waste 
management  units,  and  complete 
modifications  of  production  or 
treatment  processes  as  soon  as  possible 
but  no  later  than  December  8, 1997. 

(ii)  Prepare  anitnplementation 
schedule  that  includes  the  following 
information:  specific  calendar  dates  for 
award  of  contracts  or  issuance  of 
purchase  orders  for  control  equipment, 
waste  management  units,  and 
production  or  treatment  process 
modifications;  initiation  of  on-site 
installation  of  control  equipment  or 
waste  management  units,  and 
modifications  of  production  or 
treatment  processes;  completion  of 
control  equipment  or  waste 
management  unit  installation,  and 
production  or  treatment  process 
modifications;  and  performance  of 
testing  to  demonstrate  that  the  installed 
equipment  or  waste  management  units, 
and  modified  production  or  treatment 
processes  meet  the  applicable  standards 
of  this  subpart. 

(iii)  For  facilities  subject  to  the 
recordkeeping  requirements  of  §  265.73 
of  this  part,  the  owner  or  operator  shall 
enter  the  implementation  schedule 
specified  in  paragraph  (a)(2)(ii)  of  this 
section  in  the  operating  record  no  later 
than  December  6, 1996. 

(iv)  For  facilities  not  subject  to 
§  265.73  of  this  part,  the  owner  or 
operator  shall  enter  the  implementation 
schedule  specified  in  paragraph  (a)(2)(ii) 
of  this  section  in  a  permanent,  readily 
available  file  located  at  the  facilify  no 
later  than  December  6, 1996. 

(b)  Ownen  or  operators  of  £Bcilities 
and  units  in  existence  on  the  effective 
date  of  a  statutory  or  EPA  regulatory 
amendment  that  renders  the  facility 
subject  to  subparts  I,  J,  or  K  of  this  part 
shall  meet  the  following  requirements: 

(1)  Install  and  begin  operation  of 
control  equipment  or  waste 
management  units  required  to  comply 
with  this  subpart,  and  complete 
modifications  of  production  or 
treatment  processes  to  satisfy  exemption 
criteria  of  §  265.1083(c)  of  this  subpart 
by  the  effective  date  of  the  amendment. 


except  as  provided  for  in  paragraph 
(b)(2)  of  this  section. 

(2)  When  control  equipment  or  waste 
management  units  required  to  comply 
with  tiiis  subpart  cannot  be  installed 
and  begin  operation,  or  when 
modifications  of  production  or 
treatment  processes  to  satisfy  exemption 
criteria  of  §  265.1083(c}  of  this  subpart 
cannot  be  completed  by  the  effective 
date  of  the  amendment,  the  owner  or 
operator  shall: 

(i)  Install  and  begin  operation  of  the 
control  equipment  or  waste 
management  unit,  and  complete 
modification  of  production  or  treatment 
processes  as  soon  as  possible  but  no 
later  than  30  months  after  the  effective 
date  of  the  amendment. 

(ii)  For  facilities  subject  to  the 
recordkeeping  requirements  of  §  265.73 
of  this  part,  enter  and  maintain  the 
implementation  schedule  specified  in 
paragraph  (a)(2)(ii)  of  this  section  in  the 
operating  record  no  later  than  the 
effective  date  of  the  amendment,  or 

(iii)  For  facilities  not  subject  to 
§  265.73  of  this  part,  the  owner  or 
operator  shall  enter  and  maintain  the 
implementation  schedule  specified  in 
paragraph  (a)(2)(ii)  of  this  section  in  a 
permanent,  readily  available  file  located 
at  the  facility  site  no  later  than  the 
effective  date  of  the  amendment 

(c)  OMmers  and  operators  of  facilities 
and  units  that  become  newly  subject  to 
the  requirements  of  this  subpart  after 
December  8,  1997  due  to  an  action  other 
than  those  described  in  paragraph  (b)  of 
this  section  must  comply  with  all 
applicable  requirements  immediately 
(i.e.,  must  have  control  devices  installed 
and  operating  on  the  date  the  facility  or 
unit  becomes  subject  to  this  subpart;  the 
30-month  implementation  schedule 
does  not  apply). 

(d)  The  Regional  Administrator  may 
elect  to  extend  the  implementation  date 
for  control  equipment  at  a  facility,  on  a 
case  by  case  basis,  to  a  date  later  than 
December  8, 1997,  when  special 
circumstances  that  are  beyond  the 
facility  owner's  or  operator's  control 
delay  installation  or  operation  of  control 
equipment,  and  the  owner  or  operator 
has  made  all  reasonable  and  prudent 
attempts  to  comply  with  the 
requirements  of  this  subpart 

31.  Section  265.1083  is  amended  by 
revising  paragraphs  (b),  (c)(2)(i), 
(c)(2)(ix)(A).  (c)(2)(ix)(B),  (c)(3),  and 
(c)(4)(ii)  to  read  as  follows: 

f26S.1083    Standarda:  QoneiaL 

*        •        •        •        ft 

(b)  The  onvner  or  operator  shall 
control  air  pollutant  emissions  from 
each  hazardous  waste  management  unit 
in  accordance  with  standards  specified 


in  §§  265.1085  through  265.1088  of  this 
subpart,  as  applicable  to  the  hazardous 
waste  management  luiit,  except  as 
provided  for  in  paragraph  (c)  of  this 
section, 
(c)  •  •  • 

(2)  *  •  * 

(i)  A  process  that  removes  or  destroys 
the  organics  contained  in  the  hazardous 
waste  to  a  level  such  that  the  average 
VO  concentration  of  the  hazardous 
waste  at  the  point  of  waste  treatment  is 
less  than  the  exit  concentration  limit 
(C)  established  for  the  process.  The 
average  VO  concentration  of  the 
hazardous  waste  at  the  point  of  waste 
treatment  and  the  exit  concentration 
limit  for  the  process  shall  be  determined 
using  the  procedures  specified  in 
§  265.1084(b)  of  this  subpart 

(ix)  •  •  • 

(A)  ff  Method  25D  in  40  CFR  part  60, 
appendix  A  is  used  for  the  analysis, 
one-half  the  blank  value  determined  in 
the  method  at  section  4.4  of  Method  25D 
in  40  CFR  part  60,  appendix  A,  or  a 
value  of  25  ppmw,  whichever  is  less. 

(B)  If  any  other  analytical  method  is. 
used,  one-half  the  sum  of  the  limits  of 
detection  established  for  each  organic 
constituent  in  the  waste  that  has  a 
Henry's  law  constant  value  at  least  0.1 
mole-fraction-in-the-gas-phase/mole- 
fraction-in-the-liquid-phase  (0.1  Y/X) 
(which  can  also  bie  expressed  as  1.8  x 
10"^  atmospheres/gram-mole/m^l  at  25 
degrees  Celsius. 

(3)  A  tank  or  surface  impoundment 
used  for  biological  treatment  of 
hazardous  waste  in  accordance  with  the 
requirements  of  puuragraph  (c)(2Hiv)  of 
this  section. 

(4)  *  *  * 

(ii)  The  oiganic  hazardous 
constituents  in  the  waste  have  been 
treated  by  the  treatment  technology 
established  by  the  EPA  for  the  waste  in 
40  CFR  268.42(a),  or  have  been  removed 
or  destroyed  by  an  equivalent  method  of 
treatment  approved  by  EPA  pursuant  to 
40  CFR  268.42(b). 

32.  Section  265.1084  is  amended  by 
adding  paragraphs  (a)(3)(v)  and  (b)(3)(v) 
and  by  revising  paragraphs  (a)(2), 
(a)(3)(iiKB),  (a)(3Hiii)  introductory  text, 
(a)(3)(ui)(A).  (a)(3)(iii)(F)  introductory 
text  (a)(3)(iii)(G),  (a)(3)(iii)(G)(l), 
(a)(3)(iv),  (a)(4)(iv).  (b)(1).  (b)(3KiiKB). 
(b)(3)(iii)  introductory  text,  (bK3)(iii)(F) 
introductory  text,  (b)(3)(iii)(G) 
introductory  text,  (b)(3Hiv),  (bH8)(iii). 
(b)(9)(iv),  and  (d)(5Kii)  to  read  as 
follows: 


1265.1064    Wi 
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(2)  For  a  waste  determination  that  is 
required  by  paragraph  (a)(1)  of  this 
section,  the  average  VO  concentration  of 
a  hazardous  waste  at  the  point  of  waste 
origination  shall  be  determined  using 
either  direct  measurement  as  specifled 
in  paragraph  (a)(3)  of  this  section  or  by 
knowledge  as  specified  in  paragraph 
(a)(4)  of  this  section. 

(3)  •  •  • 
(U)  •  •  • 

(B)  A  sufficient  number  of  samples, 
but  no  less  than  four  samples,  shall  be 
collected  and  analyzed  for  a  hazardous 
waste  determination.  The  average  of  the 
four  or  more  sample  results  constitutes 
a  waste  determination  for  the  waste 
stream.  One  or  more  waste 
determinations  may  be  required  to 
represent  the  complete  range  of  waste 
oompositions  and  quantities  that  occur 
during  the  entire  averaging  period  due 
to  normal  variations  in  the  operating 
conditions  for  the  source  or  process 
generating  the  hazardous  waste  stream. 
Examples  of  such  normal  variations  are 
seasonal  variations  in  waste  quantity  or 
fluctuations  in  ambient  temperature. 

(iii)  Analysis.  Each  collected  sample 
shall  be  prepared  and  analyzed  in 
accordance  with  one  or  more  of  the 
methods  listed  in  paragraphs 
(a)(3)(iii)(A)  through  (a)(3)(iii)(I)  of  this 
section,  including  appropriate  quality 
assurance  and  quality  control  (QA/QC) 
checks  and  use  of  target  compounds  for 
calibration.  If  Method  25D  in  40  CFR 
part  60.  appendix  A  is  not  used,  then 
one  or  more  methods  should  be  chosen 
that  are  appropriate  to  ensure  that  the 
waste  determination  accounts  for  and 
reflects  all  organic  compounds  in  the 


waste  with  Henry's  law  constant  values 
at  least  0.1  mole-fraction-in-the-gas- 
phase/mole-fraction-in-the-liquid-phase 
(0.1  Y/X)  (which  can  also  be  expressed 
as  1.8  X  10~*  atmospberes/gram-mole/ 
m'l  at  25  degrees  Celsius.  Each  of  the 
analytical  methods  listed  in  paragraphs 
(a)(3)(iiiKB)  through  (a)(3)(iii)(G)  of  this 
section  has  an  associated  list  of 
approved  chemical  compounds,  for 
which  EPA  considers  the  method 
appropriate  for  measurement.  If  an 
owner  or  operator  uses  Method  624. 
625,  1624.  or  1625  in  40  CFR  part  136, 
appendix  A  to  analyze  one  or  more 
compounds  that  are  not  on  that 
method's  published  list,  the  Alternative 
Test  Procedure  contained  in  40  CFR 
136.4  and  136.5  must  be  followed.  If  an 
owner  or  operator  uses  EPA  Method 
8260  or  8270  in  "Test  Methods  for 
Evaluating  Solid  Waste.  Physical/ 
Chemical  Methods,'"EPA  Publication 
SW-846,  (incorporated  by  reference — 
refer  to  §  260. 11  (a)  of  this  chapter)  to 
analyze  one  or  more  compounds  that  are 
not  on  that  method's  published  list,  the 
procedures  in  paragraph  (a)(3)(iii)(H)  of 
this  section  must  be  followed.  At  the 
owner  or  operator's  discretion,  the 
concentration  of  each  individual 
chemical  constituent  measured  in  the 
waste  by  a  method  other  than  Method 
25D  may  be  corrected  to  the 
concentration  had  it  been  measured 
using  Method  250  by  multiplying  the 
measured  concentration  by  the 
constituent-speciHc  adjustment  facXot 
(fm2)D)  as  specified  in  paragraph 
(a)(4)(iii)  of  this  section.  Constituent- 
specific  adjustment  factors  (fmzso)  can 
be  obtained  by  contacting  the  Waste  and 
Chemical  Processes  Group.  Office  of  Air 


Quality  Planning  and  Standards, 
Research  Triangle  Park,  NC  27711. 

(A)  Method  25D  in  40  CFR  part  60, 
appendix  A. 

•  *        •        •        • 

(F)  Method  8260  in  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,"  EPA  Publication 
SW-846  (incorporated  by  reference — 
refer  to  §  260.11(a)  of  this  chapter). 
Maintain  a  formal  quality  assurance 
program  consistent  with  the 
requirements  of  Method  8260.  The 

auality  assurance  program  shall  include 
le  following  elements: 

(G)  Method  8270  in  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,"  EPA  Publication 
SW-646  (incorporated>by  reference — 
refer  to  §  260.11(a)  of  this  chapter). 
Maintain  a  formal  quality  assurance 
program  consistent  with  the 
requirements  of  Method  8270.  The 

auality  assurance  program  shall  include 
le  following  elements: 
(I)  Docxunentation  of  site-specific 
procedures  to  minimize  the  loss  of 
compounds  due  to  volatilization, 
biodegradation.  reaction,  or  sorption 
during  the  sample  collection,  storage, 
preparation,  introduction,  and  analysis 
steps. 

•  •        *        •        • 

(iv)  Calculations. 

(A)  The  average  VO  concentration  (C) 
on  a  mass-weighted  basis  shall  be 
calculated  by  using  the  results  for  all 
waste  determinations  conducted  in 
accordance  with  paragraphs  (a)(3)  (ii) 
and  (iii)  of  this  section  and  the 
following  equation: 


i-l 


where: 

C  at  Average  VO  concentration  of  the 

hazardous  waste  at  the  point  of 

waste  origination  on  a  masa- 

weighted  basis,  ppmw. 
i  >  Individual  waste  determination  "i" 

of  the  hazardous  waste, 
n  «  Total  number  of  waste 
.    determinations  of  the  hazardous 

wraste  conducted  for  the  averaging 

poriod  (not  to  exceed  1  year). 
Qi  s  Mass  quantity  of  hazardous  waste 

stream  represented  by  C„  kg/hr. 
Qt  a  Total  mass  quantity  of  hazardous 

waste  during  the  averaging  period, 

ka/hr. 
Ct  a  Measured  VO  concentration  of 

waste  determination  "i"  as 

determined  in  accordance  with  the 


requirements  of  paragraph  (aHSHUi) 
of  this  section  (i.e.  the  average  of 
the  four  or  more  samples  specified 
in  paragraph  (a)(3)(ii)(B)  of  this 
section),  ppmw. 

(B)  For  the  purpose  of  determining  Ci, 
for  individual  waste  samples  analyzed 
in  accordance  with  paragraph  (a)(3)(iii) 
of  this  section,  the  owner  or  operator 
shall  account  for  VO  concentrations 
determined  to  be  below  the  limit  of 
detection  of  the  analytical  method  by 
using  the  following  VO  concentration: 

(i)  If  Method  25D  in  40  CFR  part  60, 
Appendix  A  is  used  for  the  analysis, 
one-half  the  blank  value  determined  in 
the  method  at  section  4.4  of  Method  25D 
in  40  CFR  part  60,  appendix  A. 


[2)  If  any  other  analytical  method  is 
used,  one-half  the  sum  of  the  limits  of 
detection  established  for  each  organic 
constituent  in  the  waste  that  has  a 
Henry's  law  constant  values  at  least  0.1 
mole-fraction-in-the-gas-phase/mole- 
fraction-in-the-liquid-phase  (0.1  Y/X) 
[which  can  also  be  expressed  as  1.8  x 
10"*  atmospberes/gram-mole/m^]  at  25 
degrees  Celsius. 

(v)  Provided  that  the  test  method  is 
appropriate  for  the  waste  as  required 
under  paragraph  (a)(3)(iii)  of  this 
section,  the  EPA  will  determine 
compliance  based  on  the  test  method 
used  by  the  owner  or  operator  as 
recorded  pursuant  to  §  265.1090(f)(1)  of 
this  subpart. 
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(4)  •  •  • 

(iv)  In  the  event  that  the  Regional 
Administrator  and  the  owner  or 
operator  disagree  on  a  determination  of 
the  average  VO  concentration  for  a 
hazardous  waste  stream  using 
knowledge,  then  the  results  from  a 
determination  of  average  VO 
concentration  using  diroct  measurement 
as  specified  in  paragraph  (a)(3)  of  this 
section  shall  be  used  to  establish 
compliance  with  the  applicable 
requirements  of  this  subpart  The 
Regional  Administrator  may  perform  or 
request  that  the  owner  or  operator 
perform  this  detramination  using  direct 
measurement  The  owner  or  operator 
may  choose  one  or  more  appropriate 
methods  to  analyze  each  collected 
sample  in  accordance  with  the 
requirements  of  paragraph  (a)(3Xiii)  of 
this  section. 

(1)  An  owner  or  operator  shall 
perform  the  applicable  waste 
determinadon  for  each  treated 
hazardous  waste  placed  in  a  waste 
management  unit  exempted  under  the 
provisions  of  §  265.1083  (c)(2)(i) 
through  (c)(2)(vi)  of  this  subpart  from 
using  air  emission  controls  in 
accordance  with  standards  specified  in 
§§  265.1085  through  265.1088  of  this 
subpart,  as  applicable  to  the  waste 
management  unit 

(3)  •  •  * 

(B)  A  sufficient  number  of  samples, 
but  no  less  than  four  samples,  shall  be 
collected  and  analyzed  for  a  hazardous 
waste  determination.  The  average  of  the 
foui  or  more  sample  results  constitutes 
a  waste  determination  for  the  waste 
stream.  One  or  more  waste 
determinations  may  be  required  to 
represent  the  complete  range  of  waste 
compositions  and  quantities  that  occur 
during  the  entire  averaging  period  due 
to  normal  variations  in  the  operating 
conditions  for  the  source  or  process 
generating  the  hazardous  waste  stream. 
Examples  of  such  normal  variations  are 


seasonal  variations  in  waste  quantity  or 
fluctuations  in  ambient  temperature. 

•        •        •        •        • 

(iii)  Ancdysis.  Each  collected  sample 
shall  be  prepared  and  analyzed  in 
accordance  with  one  or  more  of  the 
methods  listed  in  paragraphs 
(b)(3)(ui){A)  through  (b)(3)(iii)(I)  of  this 
section,  including  appropriate  quality 
assurance  and  quality  control  (QA/QC) 
checks  and  use  of  target  compounds  for 
calibration.  When  the  owner  or  operator 
is  making  a  waste  determination  for  a 
treated  hazardous  waste  that  is  to  be 
compared  to  an  average  VO 
concentration  at  the  point  of  waste 
origination  or  the  point  of  waste  entry 
to  the  treatment  system,  to  determine  if 
the  conditions  of  §  264.1082(c)(2)(i) 
through  (c)(2)(vi)  of  this  part,  or 
§  265.1083(cH2)(i)  through  (c)(2Hvi)  of 
this  subpart  are  met.  then  the  waste 
samples  shall  be  prepared  and  analyzed 
using  the  same  method  or  methods  as 
were  used  in  making  the  initial  waste 
determinations  at  the  point  of  waste 
origination  or  at  the  point  of  entry  to  the 
treatment  system.  If  Method  25D  in  40 
CFR  part  60,  appendix  A  is  not  used, 
then  one  or  more  methods  should  be 
chosen  that  are  appropriate  to  ensure 
that  the  waste  determination  accounts 
for  and  reflects  all  organic  compounds 
in  the  waste  with  Henry's  law  constant 
values  at  least  0.1  mole-fraction-in-the- 
gas-phase/mole-fraction-in-the-liquid- 
phase  (0.1  Y/X)  {which  can  also  be 
expressed  as  1.8  x  10-*  atmospheres/ 
gram-mole/m^]  at  25  d^rees  Celsius. 
Each  of  the  analytical  methods  listed  in 
paragraphs  (b)(3Kiii)(B)  through 
(b)(3)(iii)(G)  of  this  section  has  an 
associated  list  of  approved  chemical 
compounds,  for  which  EPA  considers 
the  method  appropriate  for 
measurement  If  an  owner  or  operator 
uses  Method  624,  625, 1624,  or  1625  in 
40  CFR  part  136,  appendix  A  to  analyze 
one  or  mian  compotmds  that  are  not  on 
that  method's  published  list,  the 
Alternative  Test  Procedure  contained  in 
40  CFR  136.4  and  136.5  must  be 
followed.  If  an  owner  or  operator  uses 
Method  8260  or  8270  in  "Test  Methods 
for  Evaluating  Solid  Waste,  Physical/ 


Chemical  Methods,"  EPA  Publication 
SW-846,  (incorporated  by  reference — 
refer  to  §  260.11(a)  of  this  chapter)  to 
analyze  one  or  more  compounds  that  are 
not  on  that  method's  published  list,  the 
procedures  in  paragraph  (bK3)(iii)(H)  of 
this  section  must  be  followed.  At  die 
owner  or  operator's  discretion,  the 
concentration  of  each  individual 
chemical  constituent  measured  in  the 
waste  by  a  method  other  than  Method 
25D  may  be  corrected  to  the 
concentration  had  it  been  measured 
using  Method  25D  by  miiltiplying  the 
measured  concentration  by  the 
constituent-specific  adjustment  bctor 
(tn23D)  as  specified  in  paragraph 
(bM4Hiii)  of  this  section.  Constituent- 
specific  adjustment  factors  (f^o)  can 
he  obtained  by  contacting  the  Waste  and 
Chemical  Processes  Group,  Office  of  Air 
Quality  Planning  and  Standards, 
Research  Triangle  Park,  NC  27711. 

(F)  Method  8260  in  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,"  EPA  Publication 
SW-846  (incorporated  by  reference- 
refer  to  §  260.1 1(a)  of  this  chapter). 
Maintain  a  formal  quality  assurance 
program  consistent  with  the 
requirements  of  Method  8260.  The 
quality  assurance  program  shall  include 
the  following  elements: 

•  •        *         •        • 

(G)  Method  8270  in  "Test  Methods  for 
Evaluating  Solid  Waste.  Physical/ 
Chemical  Methods, "  EPA  Publication 
SW-846  (incorporated  by  reference — 
refer  to  §  260.11(a)  of  this  chapter). 
Maintain  a  formal  quality  assurance 
program  consistent  with  the 
requirements  of  Method  8270.  The 
quality  assurance  program  shall  include 
the  following  elements: 

•  •        •        «        • 

(iv)  Calculations.  The  average  VO 
concentration  (C)  on  a  mass-weighted 
basis  shall  be  calculated  by  using  the 
results  for  all  waste  determinations 
conducted  in  accordance  with 
paragraphs  (b)(3)(ii)  and  (iii)  of  this 
section  and  the  following  equation: 


■=^><i(QiXCi) 


i=l 


where: 

C= Average  VO  concentration  of  the 

hazardous  waste  at  the  point  of 

waste  treatment  on  a  mass-weighted 

basis,  ppmw. 
islndividual  waste  determination  "i"  of 

the  hazardous  waste. 


n=Total  number  of  waste 

determinations  of  the  hazardous 
waste  conducted  for  the  averaging 
period  (not  to  exceed  1  year). 

Qi=Mass  quantity  of  hazardous  waste 
stream  represented  by  d,  kg/hr. 


Qr=Total  mass  quantity  of  hazardous 
waste  during  the  averaging  period, 
kg/hr. 

Ci=Measured  VO  concentration  of  waste 
determination  "i"  as  determined  in 
accordance  with  the  requirements 
of  paragraph  (b)(3)(iii)  of  this 
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section  (i.e.  the  average  of  tlie  four 
or  more  samples  specified  in 
paragraph  (b)(3)(ii)(B)  of  this 
section),  ppmw. 
(v)  Provided  that  the  test  method  is 
appropriate  for  the  waste  as  raquired 
under  paragraph  (b)(3)(iii)  of  this 
section,  compliance  shall  be  determined 
based  on  the  test  method  used  by  the 
owner  or  operator  as  recorded  pursuant 
to  §  265.1090(f)(1)  of  this  subpart. 

•  •        •        •         • 

(8)'   •   • 

(iii)  The  MR  shall  be  calculated  by 

using  the  mass  flow  rate  determined  in 

accordan(7e  with  the  requirements  of 
.^■paragraph  (b)(8)(ii)  of  this  section  and 

the  following  equation: 

MR=Eb-E. 

Where: 

MRsActual  organic  mass  removal  rate, 
Itg/hr. 

Eb^Waste  volatile  organic  mass  flow 
entering  process  as  determined  in 
accordance  with  the  requirements 
of  paragraph  (b)(5)(iv)  of  this 
section,  kg/hr. 

EasWaste  volatile  organic  mass  flow 
exiting  process  as  determined  in 
accordance  with  the  requirements 
of  paragraph  (b)(S)(iv)  of  this 
section,  kg/hr. 

•  •        •        •         • 

(9)*   •   • 

(iv)  The  MRiNo  shall  be  calculated  by 
using  the  mass  flow  rates  and  fraction 
of  organic  biodegraded  determined  in 
accordance  with  the  requirements  of 
paragraphs  (b)(9)(ii)  and  (b)(9)(iii)  of  this 
section,  respectively,  and  the  following 
equation: 

MR«H>= EbxFbto 

Where: 

MRMo'Actual  organic  mass 
biodegradation  rate,  kg/hr. 

E^Waste  organic  mass  flow  entering 
process  as  determined  in 
accordance  with  the  requirements 
of  paragraph  (b)(5)(iv)  of  this 
section,  kg/hr. 

Fkio^Fraction  of  organic  biodegraded  as 
determined  in  accordance  with  the 
requirements  of  paragraph  (b)(9)(iii) 
of  this  section. 

•  •        •        •      .  • 

(d)-  •  • 

(5)«   •   • 

(ii)  A  mixture  of  methane  or  n-hexane 
and  air  at  a  concentration  of 
approximately,  but  less  than,  10,000 
ppmv  metiiane  or  n-hexane. 

33.  Section  265.1085  is  amended  by 
revising  the  introductory  text  of 
peiegraph  (cM2)(iii).  revising 
(cH2MiiiHB).  adding  paragraph  (e)(4), 
revising  paragraph  (n(3)(i)(D)(4),  adding 


paragraph  (f)(4),  and  adding  paragraph 
(j)(2)(iii)  to  read  as  follows: 

1266.1065    Standards  Tanta. 

•  •        •        ■        •  • 

(€)••• 
(2).   .   . 

(iii)  Each  opening  in  the  fixed  roof, 
and  any  manifold  system  associated 
with  the  fixed  roof,  shall  be  either. 

•  •        •        •        • 

(B)  Connected  by  a  closed-vent  system 
that  is  vented  to  a  control  device.  The 
control  device  shall  remove  or  destroy 
organics  in  the  vent  stream,  and  shall  be 
operating  whenever  hazardous  waste  is 
managed  in  the  tanlL,  except  as  provided 
for  in  paragraphs  (c)(2)(iii)(B)(l)  and  (2) 
of  this  section. 

(1)  During  periods  it  is  necessary  to 
provide  access  to  the  tank  for 
performing  the  activities  of  paragraph 
(c)(2)(iii)(BM2)  of  this  section,  venting  of 
the  vapor  headspace  underneath  the 
fixed  roof  to  the  control  device  is  not 
required,  opening  of  closure  devices  is 
allowed,  and  removal  of  the  fixed  roof 
is  allowed.  Following  completion  of  the 
activity,  the  owner  or  operator  shall 
promptly  secure  the  closure  device  in 
the  closed  position  or  reinstall  the 
cover,  as  applicable,  and  resume 
operation  of  the  control  device. 

[2)  During  periods  of  routine 
inspection,  maintenance,  or  other 
activities  needed  for  normal  operatioiu. 
and  for  the  removal  of  accumulated 
sludge  or  other  residues  from  the  bottom 
of  the  tank. 

•  •        •        •        • 

(e)«  •  • 

(4)  Safety  devices,  as  defined  in 
§  265. 1081  of  this  subpart,  may  be 
installed  and  operated  as  necessary  on 
any  tank  complying  with  the 
requirements  of  paragraph  (e)  of  this 
section. 

(fl  •  *  • 

(3)*  •  • 

(U*  '  ' 

(D)  •  *  • 

[4)  The  total  gap  area  shall  be 
calculated  by  adding  the  gap  surface 
areas  determined  for  each  identified  gap 
location  for  the  primary  seal  and  the 
secondary  seal  individually,  and  then 
dividing  the  sum  for  each  seal  type  by 
the  nominal  diameter  of  the  tank.  These 
total  gap  areas  for  the  primary  seal  and 
secondary  seal  are  then  compared  to  the 
respective  standards  for  the  seal  type  as 
specified  in  paragraph  (fKtXii)  of  this 
section. 

•  •        •        •        • 

(4)  Safety  devices,  as  defined  in  40 
CFR  265.1081,  may  be  insUlled  and 
operated  as  necessary  on  any  tank 


complying  with  the  requirements  of 
paragraph  (f)  of  this  section. 

(J)*  '  • 

(2)*   •   • 

(iii)  The  hazardous  waste  meets  the 
requirements  of  §  265.1083(c)(4)  of  this 
subpart. 

34.  Section  265.1086  is  amended  by 
revising  paragraphs  (b)(2),  (d)(l)(iii), 
and  (d)(2)(i)(B)  and  adding  paragraph 
(e)(2)(iii)  to  read  as  follows: 

f  266.1066    Stwtdarde:  Surface 

impoundmenta. 

•        •         •        •        • 

(b)*  •  • 

(2)  A  cover  that  is  vented  through  a 
closed-vent  system  to  a  control  device 
in  accordance  with  the  requirements 
specified  in  paragraph  (d)  of  this 
section. 


(d)*  •  • 

(!)••• 

(iii)  The  cover  and  its  closure  devices 
shall  be  made  of  suitable  materials  that 
will  minimize  exposure  of  the 
hazardous  waste  to  the  atmosphere,  to 
the  extent  practical,  and  will  maintain 
the  integrity  of  the  cover  and  closure 
devices  throughout  tl^eir  intended 
service  life.  Factors  to  be  considered 
when  selecting  the  materials  of 
construction  and  designing  the  cover 
and  closure  devices  shall  include: 
Organic  vapor  permeability:  the  effiacts 
of  any  contact  with  the  liquid  or  its 
vapora  managed  in  the  surface 
im{>oundment:  the  effects  of  outdoor 
exposure  to  wind,  moisture,  and 
sunlight;  and  the  operating  practices 
used  for  the  siuface  impoundment  on 
which  the  cover  is  installed. 


(2)«  •  • 

({)••• 

(B)  To  remove  accumulated  sludge  or 
other  residues  from  the  bottom  of  the 
Burface  impoundment. 

•  •        •        •        • 

(e)  •  •  • 

(2)-  •   • 

(iii)  The  hazardous  waste  meets  the 
requirements  of  §  265.1083(cM4)  of  this 
subpart. 

•  •        •        •        • 

35.  Section  265.1087  is  amended  by 
revising  paragraphs  (c)(4)(i).  (d)(4)(i). 
and  the  introductory  text  of  paragraph 
(g)  to  read  as  follows: 

1266.1087    Standarda:  Containara. 

•  •        •        •        • 

(c)«  •  • 
(4)'  •  • 

(i)  In  the  case  when  a  hazardous  waste 
already  is  in  the  container  at  the  time 
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the  owner  or  operator  first  accepts 
possession  of  the  container  at  the 
facility  and  the  container  is  not  emptied 
within  24  houra  after  the  container  is 
accepted  at  the  facility  (i.e.,  does  not 
meet  the  conditions  for  an  empty 
container  as  specified  in  40  CFR 
261.7(b)),  the  owner  or  operator  shall 
visually  inspect  the  container  and  its 
cover  and  closure  devices  to  check  for 
visible  cracks,  holes,  gaps,  or  other  open 
spaces  into  the  interior  of  the  container 
when  the  cover  and  closure  devices  are 
secured  in  the  closed  position.  The 
container  visual  inspection  shall  be 
conducted  on  or  before  the  date  that  the 
container  is  accepted  at  the  facility  (i.e., 
the  date  the  container  becomes  subject 
to  the  subpart  CC  container  standards). 
For  purposes  of  this  requirement,  the 
date  of  acceptance  is  the  date  of 
signature  that  the  facility  owner  or 
operator  enters  on  Item  20  of  the 
Uniform  Hazardous  Waste  Manifest  in 
the  appendix  to  40  CFR  part  262  (EPA 
Forms  870O-22  and  8700-22A),  as 
required  under  subpart  E  of  this  part,  at 
40  CFR  265.71.  If  a  defect  is  detected, 
the  owner  or  operator  shall  repair  the 
deCsct  in  accordance  with  the 
requirements  of  paragraph  (c)(4)(iii)  of 
this  section. 
•        •         •        •        • 

(4).   .  . 

(i)  In  the  case  when  a  hazardous  waste 
already  is  in  the  container  at  the  time 
the  owner  or  operator  first  accepts 
possession  of  the  container  at  the 
facility  and  the  container  is  not  emptied 
within  24  hours  after  the  container  is 
accepted  at  the  facility  (i.e..  does  not 
meet  the  conditions  for  an  empty 
container  as  specified  in  40  CFR 
261.7(b)),  the  owner  or  operator  shall 
visually  inspect  the  container  and  its 
cover  and  closure  devices  to  check  for 
visible  cracks,  holes,  gaps,  or  other  open 
spaces  into  the  interior  of  the  container 
when  the  cover  and  closure  devices  are 
secured  in  the  closed  position.  The        ^ 
container  visual  inspection  shall  be 
conducted  on  or  before  the  date  that  the 
container  is  accepted  at  the  facility  (i.e., 
the  date  the  container  becomes  subject 
to  the  subpart  CC  container  standards). 
For  purposes  of  this  requirement,  the 
date  of  acceptance  is  the  date  of 
signature  that  the  &cility  owner  or 
operator  entera  on  Item  20  of  the 
Uniform  Hazardous  Waste  Manifest  in 
the  appendix  to  40  CFR  part  262  (EPA 
Forms  8700-22  and  8700^22A),  as 
required  under  subpart  E  of  this  part,  at 
§265.71.  If  a  defect  is  detected,  the 
owner  or  operator  shall  repair  the  defect 


in  accordance  Mrith  the  requirements  of 
paragraph  (d)(4)(iii)  of  this  section. 

•        *        •        •        * 

(g)  To  determine  compliance  with  the 
no  detectable  organic  emissions 
requirements  of  paragraph  (d)(l)(ii)  of 
this  section,  the  procedure  specified  in 
§  265.1084(d)  of  this  subpart  shall  be 
used. 


36.  Section  265.1088  is  amended  by 
revising  paragraphs  (c)(3Hii)  and  (c)(7) 
to  read  as  follows: 


^tn  ■■■<   ■■■■■< 


§266.1066 
aystemaand  control 


(c)  •  •  • 

(3)*  •  • 

(ii)  All  carbon  that  is  a  hazardous 
waste  and  that  is  removed  from  the 
control  device  shall  be  managed  in 
accordance  with  the  requirements  of  40 
CFR  265.1033(m),  regardless  of  the 
average  volatile  organic  concentration  of 
the  carbon. 
•        •        •        •        • 

(7)  The  closed-vent  system  and 
control  device  shall  be  inspected  and 
monitored  by  the  owner  or  operator  in 
accordance  with  the  procedures 
specified  in  40  CFR  265.1033(0(2)  and 
40  CFR  265.1033(k).  The  readings  from 
each  monitoring  device  required  by  40 
CFR  265. 1033(f)(2)  shall  be  inspected  at 
least  once  each  operating  day  to  check 
control  device  operation.  Any  necessary 
corrective  measures  shall  be 
immediately  implemented  to  ensure  the 
control  device  is  operated  in 
compliuice  with  the  requirements  of 
this  section. 

37.  Section  265.1090  is  amended  by 
revising  paragraphs  (a),  (b)(l)(ii)(B),  and 
(f)(l}  and  adding  paragraph  (j)  to  read  as 
follows: 

(266.1000    necordkeepifiQ  retiiiifanMnla. 

(a)  Each  owner  or  operator  of  a  facility 
subject  to  requirements  in  this  subpart 
shall  record  and  maintain  the 
information  specified  in  paragraphs  (b) 
through  (j)  of  this  section,  as  applicable 
to  the  facility.  Except  for  air  emission 
control  equipment  design 
documentation  and  information 
required  by  paragraphs  (i)  and  (j)  of  this 
section,  records  required  by  this  section 
shall  be  maintained  in  the  operating 
record  for  a  fninimnni  of  3  years.  Air 
emission  control  equipment  design 
documentation  shall  be  maintained  in 
the  operating  record  until  the  air 
emission  control  equipment  is  replaced 
or  otherwise  no  longer  in  service. 
Information  required  by  paragraphs  (i) 
and  (j)  of  this  section  shdl  be 


maintained  in  the  operating  record  for 
as  long  as  the  waste  management  unit  is 
not  using  air  emission  controls  specified 
in  §§  265.1085  through  265.1088  of  this 
subpart  in  accordance  with  the 
conditions  specified  in  §  265.1080(d)  or 
§  265.1080(bK7)  of  this  subpart, 
respectively, 
(b)*  *  • 

CD'  •  ' 

(ii)*  •  • 

(B)  For  each  defect  detected  during 
the  inspection:  The  location  of  the 
defect,  a  description  of  the  defect,  the 
date  of  detection,  and  corrective  action 
taken  to  repair  the  defect  In  the  event 
that  repair  of  the  defect  is  delayed  in 
accordance  with  the  provisions  of 
§  265.1085  of  this  subpart,  the  owner  or 
operator  shall  also  record  the  reason  for 
the  delay  and  the  date  that  completion 
of  repair  of  the  defect  is  expected. 

•  •        •        •        • 

(f)*  •  * 

(1)  For  tanks,  surface  impoundments, 
or  containers  exempted  under  the 
hazardous  waste  organic  concentration 
conditions  specified  in  §  265.1083(c)(1) 
or  §  265.1084(c)(2)(i)  through  (c)(2)(vi) 
of  this  subpart,  the  owner  or  operator 
shall  record  the  information  used  for 
each  waste  determination  (e.g.,  test 
results,  measiuements,  calculations,  and 
other  documentation)  in  the  facility 
operating  log.  If  analysis  results  for 
waste  samples  are  used  for  the  waste 
determination,  then  the  owner  or 
operator  shall  record  the  date,  time,  and 
location  that  each  waste  sample  is 
collected  in  accordance  with  applicable  . 
requirements  of  §  265.1084  of  this 
subpart. 

•  •        •        •        • 

(j)  For  each  hazardous  waste 
management  unit  not  using  air  emission 
controls  specified  in  §§  265.1085 
through  265.1088  of  this  subpart  in 
accordance  with  the  provisions  of 
§  265.1080(b)(7)  of  this  subpart,  the 
owner  and  operator  shall  record  and 
maintain  the  following  information: 

(1)  Certification  that  the  waste 
management  unit  is  equipped  with  and 
operating  air  emission  controls  in 
accordance  with  the  requirements  of  an 
applicable  Qean  Air  Act  regulation 
codified  under  40  CFR  part  60.  part  61. 
or  part  63. 

(2)  Identification  of  the  specific 
requirements  codified  under  40  CFR 
part  60,  part  61,  or  part  63  with  which 
the  waste  management  unit  is  in 
compliance. 

•  •        •        •        • 

38.  Part  265,  Appendix  VI  is  revised 
to  read  as  follows: 
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Appendix  VI  to  Put  2es— Compounds  With  Hawty**  Law  Conatant  Lbm  Than  0.1  Y/X 


Compound  name 


AcateWol  

Acelamide 

2-Acetylaniinolluorene  

3-Acetyl-5-hydroxyp(pendine: 

3-Acetylptpendine 

1-Acetyl-2-thiourea ^..^... 

rtcryioi  I  iims  •■■■•••••••«••••••■••■•■••• 

Acrylic  acid  ...... . . 


Ad^)ic  add  ....^... 

Adiponitrile  

Alachtof  

AMicaib  

Amotryn 

4-Afninot)«pheny< 
4-Aminopyridina  . 

Aniline  

o-AnisidJne  

Anthraquinone  .... 
Atrazine  


Benzenesulfonic  acid ...... .~..... 

Benzidine 

Benzo(a)anthracana  ........«.....>.«_ — _.-. 

Benzo(k)fluoran1hana .«.. 

Benzoic  add  ................—..«. 

Benzo(g,h.i)perylena  .......... ~. — 

Benzo(a)pyrene 

^Mflt^yi     ttK^mi\^     (aaaaaaaaaaaaaavaaaaaaaaavaaaaaaaaaaaaa  ■••■■•• 

gamma-BHC  

Bi8<2-ethymeKyl)phth«iate 

Bromochloromelhyl  acetate. 

Bromoxynil  „.... ......... .. 

Butync  acid  _ 

Capfolactam  (hexahydro-2H-azeptn-2-ooe) 
Catechol  (o-dihydroxyt>enzene)  

V^dlUKJ9v       (•■•■■•aaaaaaaaa*«**aaaaaaa>a**<>***aaaaaa*>aaa**aaa*i 

Cell  vrall. 

Chkxhydrin  (3-Chloro-1.2-propanediol)  

CMoroacatic  acid  

2-Ctiiofoacetoptienone 

p-Oiloroaniline 

p-Chkxobenzophenone  , 

Chlorobenzilate  , 

p-Chioro-m-cresol  (&-chtoroHTvcraaoO 

3-Chlofo-2,5-dil<etopyTTolidine. 
Chkxo-1 .2-ethane  diol. 
4-Chlorophenol 


CNoraphend  potymera  (2-cttlorophenot  &  4-ctitorophenol) 


1  -(o-ChlofophenyOthiourea 
Chrysene 

V^llll^     dLKJ      aacaaaaaaaaaaaBaavaaaaaaaaa 

Creosote  ....„ ... 

FTr~V,^r9SOt        ••••••■aaaaaaaaaaaaaaaaaa*** 

o-Cresol 

p-Cfesol  „. 

Cresol  (mixed  iiomaw)  ..».......................< 

■♦"VrfUlIiyi^JIIWnOI     a—a  >aaaaa— «a#«aaa  ■  ■♦■a  aa^  ■»#»«■»»»»»  i 

Cyanide 

4-CyarK>methyl  tMnzoate. 

Oiazinon  „._„...... .. 

Dit)enzo<a.h)anlhracene 

Ditxjtylpnthalate  

2.5-0«chloroaniKne  (N.N'-dictttoroanHine) 

2,6-Dichloroben2onitrile1 1   .„ .. ... 

2,6-Oichloro-4-nitroaniline 

2,5-Dichlofopnerx)l  

3.4-Dichlofotetrahydro<uran 

Dichlofvos  (DDVPO 

Otetharwiamine  

N,N-D»ethylanilir»e  .....~..~-,.. 


CAS  No. 


107-89-1 
60-35-5 
S3-9&-3 

618-42-« 

501-08-2 
79-0&-1 
79-10-7 
73-24-5 

124-04-9 

111-89-3 
15972-60-8 

116-06-3 

834-12-8 
92-67-1 

504-24-5 
62-63-3 
90-04-0 
84-65-1 
1912-24-9 
98-05-5 
98-11-3 
92-87-6 
56-55-3 

207-08-9 
65-85-0 

191-24-2 
50-32-8 

100-51-6 

do    wt    9 

117-81-7 

1689-84-5 
107-92-6 
105-60-2 
120-80-9 

9004-34-6 

96-24-2 

79-11-8 

93-76-6 

106-47-8 

134-85-0 

510-15-6 

59-50-7 


106-4ft-9 

95-57-8  & 

106-48-9 

5344-82-1 

218-01-9 

77-92-9 

8001-58-9 

108-39-4 

95-48-7 

106-44-5 

1319-77-3 

27576-86 

57-12-6 

333-41-5 
53-70-3 
84-74-2 
95-82-9 
1194-65-6 
99-30-9 

333^1-6 

3511-19 

62737 

111-42-2 
91-66-7 
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Compound  name 


DietTiytone  giycoi 

Diettiytene  glycol  dimethyl  ether  (dimethyl  CatbHtoli  

Diethytone  gtycol  monotxjtyl  ether  (butyl  Carbitol) 

Diethytone  glycol  monoethyl  ether  acetate  (Cartjitol  acetate) 

Diethylene  gtyool  monoethyl  ether  (Cart)itoi  Celosotve) 

Oiethylane  giycoi  monomethyt  ether  (mettiyt  CartxtoO 

N.N--Oielhylhydrazine 

Diethyl  (4-methy«umt>elliferyO  thionophoaphale 

Diethyl  phosphorolhioale ^ 

N.N'-Oiethylpropionamide ; 

■^WI^Wll  n^WO     ■■■■•■■"■•••••■••••■■••••••aaaaaaaa«aaaaaaaaa*aaaaaaaaaa»*aaaaa*aaa*B»«aa«a»ai 

23-Dimethoxy8trychnidiiv1 0-ona .......... . 

4-Dimethytaminoazot>enzene 

7,12-Dimelhyt>enz(a)anihracene 

3,3-Oimettiyt)enzidine . 

DimethytcaitMmoyI  chloride . 

k^HIIW  I^MMO^MIPUV     ••••••••■••■■•■••aaaaaaaaaaaaaaaaaa*a»aaa**aaaaaaaa«»aaa«*aBa»aaa*aaa< 

Dimethylformamide ~~......™...~..™.............«„............... 

1 .1  -Dimethylhydrazine 

DImethylphthalate  

Dimettiylsurtone  _ ...... ...._..., ... . „ 

Dimetttylsulfoxide 

4,6-Oinrtro-o-cresol . 

1,2-Diphenymydrazine  

Dipropytene  gtyool  (1,1'K)xydi-2-prapanoO  

Endrm 

Epinephrine 

mono-Ethanoiamine „., 

Ethyl  cartMmate  (uretttane) 
Ettiylene  giycoi 


Ethylene  glycol  monotxjtyl  ether  (l)utyl  Cellosoive) 

Ethylene  giycoi  monoethyl  ether  (Cellosoive)  

Ethylene  glycol  monoethyl  ether  acetate  (Cellosoive  acetate) 

Ettiytene  giycoi  monomethyt  ether  (methyl  Cellosoive) 

Ethylene  glycol  monophenyl  ether  (phenyl  Cellosoive) 

Ethylene  glycol  monojxopyl  ether  (propyl  CeHosoiv^  

Ethylene  thiourea  (2Hmldazolidtnethione) ..„»..., 

4-Ethytmorptx)iine 

^^    ^Ulyi^WI^WR^      ■•••■•■■■•••••••■••■■■aaaaaaaaaaaaaaaaaaaaasaaaaaaaaasaaaavaaaaaaasaaaaaaaai 

Fhioroacetic  acid,  sodium  salt 

Forn>aidehyde 

Formamide 


Formic  acid  .» » x.. 

Fumaric  acid  ....„ „ 

GhJtaric  acid 

Glycerin  (Glycerol)  „ 

Glycidol  

Glycinamide  „ _„... . .. . ...._ 

Glyphosate 

Guthion  


Hexamethylene-1 ,6<IHsocyanale  (1 ,6-diisocyanaiohexane) 

Hexamethyl  phosphoramide 

Hexanoicacid  

Hydrazine . 

Hydrocyanic  add 

Hydroquinorw 

Hydroxy-2-propionitrile  (hydracrylonitrile)  

Indeno  (1^.3-cd)  pyrene  

Lead  acetate 

Lead  sut>acetate  (lead  acetate,  monotMsic)  

Leucine  

Malathion  

Maleicadd . 

Maleic  anhydride 

Mesityl  oxide  

Methane  sulfonic  add 

Methomyl  

p-Methoxyphend  ...... 

Methyl  acrylate 


4.4'-Methylene-t)is-(2-chloroaniline) 

4.4'-Meihytenediphenyl  diisocyanate  (diphenyl  methane  dHsocynanate) 

4,4'-Methylenedianiline  

Methylene  diphenylanwie  (MDA). 

5-Methylfurfural 


CAS  Ma 


111-46-6 
111-96-6 
112-34-6 
112-15-2 
111-00-0 
111-77-3 
1615-80-1 
29»-46-« 
126-75-0 
1S299-W-7 
60-51-6 
357-67-3 
60-11-7 
57-«7-6 
11»-«3-7 
79-44-7 
624-92-0 
68-12-2 
57-14-7 
131-11-3 
67-71-0 
67-48-6 
534-52-1 
122-66-7 
110-96-6 
72-20-8 
51-43-4 
141-43-6 
S-17-96 
107-21-1 
111-76-2 
110-80-6 
111-15-0 
109  8&  ^ 
122-99-6 
2807-30-9 
9-64-57 
100-74-3 
620-17-7 
62-74-8 
50-00-0 
75-12-7 
64-18-6 
110-17-8 
110-94-1 
56-81-5 
556-52-5 
508-41-4 
1071-83-6 
86-50-0 
822-06-0 
680-31-9 
142-62-1 
302-01-2 
74-90-8 
123-31-9 
109-78-4 
193-39-5  • 
301-04-2 
1335-^-6 
61-90-5 
121-75-6 
110-16-7 
108-31-6 
141-79-7 
75-75-2 
16752-77-5 
150-76-5 
96-3S-3 
101-14-4 
101-68-8 
101-77-0 

620-oe-o 
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Compound  niw 


CAS  No. 


Methyttiydrazine 

MflthyAmtnoacetic  add. 
MsOiyt  mattiana  tuMonale  -. 
1  M6ttiyt-2-Hwilhf>i>y>iiylrtliK. 


Mflthyt  sulfuric  acW  (auNuric  acid,  dknalhyt  ailer) 

4-MettiytthiophefX)l 

MonofTwthylfonnantida  (N  iiieihyllofmaniida)  „..«.. 

Nabam  

ai^pha-f4aphttwl ; 

bala-Nflphthol  „„_.......„...«...^_««._a.......... 

BtphB  Naphthyterowa «..»..__........~... 

paiB  riljmfiyiMnwna  ...•.....•.«.•••....•....... 

^* -      *         '  .     fiMiai  1^      lull ' ■  — * 

Naopaniyi  9*7^01  tUNiwuiympropBnai . 


2-Ni(ropl>6noi 


&1  fc  Mi     it     I    I  lA      I      111 

fw'tWKQmXmntmTpmTWnU 

Niirosoguanidine  

N-Nrtroso-n-metttyturaa  . 
N-NMnMomorphoiine  (4 
Onritoaoid  


Ptwnylacettc  add 

tn  Pttanylana  dimina 


p  Phanytana  diamina  

Phenyl  iwatcufic  acelala 


mawK  annyonoe «...». 

■IphihPlooina  (2  iTMttiyl  pyridbia) 

1>PropanawNona  

bata-PropMactone 

Proponjr  (Baygon). 

Propylene  glycol  „ , 

vjfT^niv  • •••••••«••*•••••........•..■.... .....••..I 

Pyndimuni  bremida  .......«.«......_... 

Qunoina 

Qufewna  (p-banroquinone)  .....„.., 


Siweiina 
Sodhimi 
Sodhm  lonnala 

Saychnina 

Succinic  add  — 
Suodnimida « 

I  OTnwviyKJiu  MjpyropnospnMv 
TdraMlhytonQpantafmns  , 


Ttiio— mic>rbiid>  . 

2.e-Toluanadtomina 
3,4-Toluenediefflina 
2,4-Tol(Mna 
p-Toiuic  add 
m-Toiuidina 


t,1,2-TricWofo-1^.2-W1luuiuaHiwi6 . 

Trtettunoiifnina  

Trielhylana  Qlycol  dimattiyl  attiar. 
Tfiprapylena  glycol  ........................ 


3.4-Xylanol  (3.4-dknlhylphenoO 


60-34-4 
66-27-3 

298-00-0 

77-78-1 
106-46-6 
12»-39-7 
142-69-6 

90-15-3 
136-19-3 
134-32-7 

91-60-8 
126-30-7 

98-82-0 

88-74-4 

66-63-0 

88-75-5 
100-02-7 

82-75-9 
674-81-7 
684-93-5 

59-89-2 
144-62-7 

56-38-2 
116-77-5 

62-44-2 
106-96-2 
103-62-2 
108-46-2 

95-54-6 
106-50-3 

62-38-4 
298-02-2 

85-44-g 

109-06-8 

1120-71-4 

57-67-8 

57-65-6 

129-00-0 

39416-48-3 

91-22-5 
106-51-4 
106-46-3 
122-34-0 
127-00-3 
141-63-7 

67-24-0 
110-16-0 
123-66-8 
121-47-1 
100^1-0 
3689-24-6 
112-57-2 
30196-18-4 

79-19-6 

95-80-7 
823-40-5 
406-72-0 
584-84-9 

99  04  5 
108-44-1 

76-13-1 
102-71-6 

24800-44-0 
81-81-2 
95-«5-8 
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PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

39.  The  authority  dtation  for  part  270 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912,  6924. 
6925,  6927,  6939.  and  6974. 

SubfMrt  B— Permit  Application 

40.  Section  270.14  is  amended  by 
revising  paragraph  (b)(5)  to  read  as 
follows: 

1270.14    ContMitaorpartB:Qanaral 
raquiramants. 

(b)«  •  • 

(5)  A  copy  of  the  general  inspection 
schedule  required  by  §  264.15^)  of  this 
part,  hiclude  where  applicable,  as  part 
of  the  inspection  schedule,  specific 
requirements  in  §§  264.174.  264.193(1). 
264.195,  264.226,  264.254,  264.273 
264.303.  264.602.  264.1033.  264.1052, 
264.1053,  264.1058,  264.1084,  264.1085. 
264.1086.  and  264.1088  of  this  part 


IFR  Doc.  97-31792  Rled  12-5-07;  8:45  am) 
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Part  III 

Department  of 
Education 


Office  of  Postsecondary  Education; 
Federal  Perkins  Loan,  Federal  Work- 
Study,  and  Federal  Supplemental 
Educational  Opportunity  Grant  Programs: 
Notice 
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DEPARTMENT  OF  EDUCATION 
[CFOA  Noa.:  84.03«.  $4,033.  and  34.007] 

Offica  Of  Poataaoondary  Education; 
Fadaral  ParWna  Loan.  Fedafal  Work- 
Study,  and  Fadaral  Supplamantal 
Educational  Opportunity  Grant 
Programa 

AGENCY:  Department  of  Education. 
action:  Notice  of  the  closing  date  for 
Institutions  to  file  an  "Application  for 
Approval  to  Participate  in  Federal 
Student  Financial  Aid  Programs"  (ED 
Form  E40-34P.  OMB  #1840-0098)  to 
participate  in  the  Federal  Perkins  Loan. 
Federal  Work-Study,  and  Federal 
Supplemental  Educational  Opportunity 
Grant  programs  for  the  1998-99  award 
year. 


;  The  Secretary  invites 

currently  ineligible  institutions  of 
higher  education  that  filed  a  Fiscal 
Operations  Report  and  Application  to 
Participate  (FISAP)  (ED  Form  646-1)  for 
one  or  more  of  the  "campus-based 
programs  '  for  the  1998-99  award  year 
to  submit  to  the  Secretary  an 
"Application  for  Approval  to  Participate 
in  Federal  Student  Financial  Aid 
Programs"  and  all  required  supporting 
documenU  for  an  eligibility  and 
certification  determination. 

The  campus-based  programs  are  the 
Federal  Perkins  Loan  Program,  the 
Federal  Work-Study  Promm.  and  the 
Federal  Supplemental  Educational 
Opportunity  Grant  Program  and  are 
authorized  by  title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended.  The 
199»-99  award  year  is  ]uly  1 .  1908, 
through  )une  30. 1909. 
DATO:  Closing  date:  To  participate  in 
the  campus-based  programs  in  the 
1998-99  award  year,  a  currently 
ineligible  institution  must  mail  or  hand- 
deliver  its  "Application  for  Approval  to 
I>articipate  in  Federal  Student  Financial 
Aid  Programs"  on  or  before  fanuary  13. 
1998.  The  application  and  all  the 
required  supporting  documents  for  an 
eligibility  and  certification 
determination  must  be  submitted  to  the 
Institutional  Participation  Division  at 
one  of  the  addresses  indicated  below. 
ADDRESSES:  ApplicaUon^,and  Required 
Documents  Delivered  by  Mail.  The 
application  for  approval  to  participate 
and  required  supporting  documents 
delivered  by  mail  must  be  addressed  to 
the  U.S.  Department  of  Education, 
Institutional  Participation  Division. 
Room  3522,  Regional  Office  Building  3. 
600  Independence  Avenue.  SW., 
Washington.  DC  20202-5323. 

An  applicant  must  show  proof  of 
milling  consisting  of  one  of  the 


following:  (1)  A  legibly  dated  U.S. 
PosUl  Service  postmark;  (2)  a  legible 
mail  receipt  with  the  date  of  mailing 
stamped  by  the  U.S.  Postal  Service:  (3) 
a  dated  shipping  label,  invoice  or 
receipt  from  a  commercial  carrier  or  (4) 
any  other  proof  of  mailing  acceptable  to 
the  Secretary  of  Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 
An  applicant  should  note  that  the 
U.S.  Postal  Service  does  not  imifonnly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant 
should  check  with  its  local  post  ofBce. 

An  applicant  is  encouraged  to  use 
certified  or  at  least  first  class  mail. 
Institutions  that  submit  applications  for 
approval  to  participate  and  required 
supporting  dociunents  after  the  closing 
date  will  not  be  considered  for  funding 
under  the  campua-baaed  programs  for 
award  year  1998-W. 

Applications  and  Required    • 
Documents  Delivered  by  Hand.  An 
application  for  approval  to  participate 
and  required  supporting  documents 
delivered  by  hand  must  be  taken  to  the 
U.S.  Department  of  Education, 
Institutional  Participation  Division. 
Room  3522.  Regional  Office  Building  3. 
(GSA  Building).  7th  and  D  StreeU.  SW., 
Washington.  IX  20407. 

The  Mpartment  will  accept  hand- 
delivered  applications  between  8:00 
a.m.  and  4:30  p.m.  (Eastern  time)  daily, 
except  Saturdays.  Sundays,  and  Federal 
holidays.  An  application  for  approval  to 
participate  for  the  1998-99  award  year 
that  is  delivered  by  hand  will  not  be 
accepted  after  4:30  p.m.  on  the  closing 
date. 

SUPPt^MENTAirr  mrontAVOH:  Under  the 
three  campus-baeed  programs,  the 
Secretary  allocates  funds  to  eligible 
institutions  of  higher  education.  The 
Secretary  will  not  allocate  funds  under 
the  campus-based  programs  for  award 
year  1998-99  to  any  currently  ineligible 
institution  unless  the^istitution  files  its 
"Application  for  Approval  to  Participate 
in  Federal  Student  Financial  Aid 
Programs"  and  other  required 
supporting  docimients  by  the  closing 
date.  If  the  institution  submiU  its 
application  for  approval  to  participate 
or  other  required  supporting  documents 
after  the  January  13,  1998  closing  date, 
the  Secretary  will  use  this  application  in 
determining  the  institution's  eligibility 
to  participate  in  the  campus-based 
programs  beginning  with  the  1999-2000 
award  year. 

For  purposes  of  this  notice,  meligible 
institutions  only  include: 


(1)  An  institution  that  has  not  been 
designated  as  an  eligible  institution  by 
the  Secretary  but  has  previously  filed  a 
FISAP;  or 

(2)  An  additional  location  of  an 
eligible  institution  that  is  currently  not 
included  in  the  Department's  eligibility 
certification  for  that  eligible  institution 
but  has  been  included  in  the 
institution's  1998-99  HSAP. 

The  Secretary  wishes  to  advise 
institutions  that  the  institutional 
eligibility  form.  "Application  for 
Approval  to  Participate  in  Federal 
Student  Financial  Aid  Programs," 
should  not  be  confused  with  the  FISAP 
form  that  institutions  were  required  to 
submit  electronically  by  October  1, 
1997,  in  order  to  be  considered  for 
funds  under  the  campus-based  programs 
for  the  1998-99  award  year. 

Applicable  Regulationa 

The  following  regulations  apply  to  the 
campus-based  programs: 

(1)  Student  Assistance  General 
ProvUions,  34  CFR  Part  668. 

(2)  General  Provisions  for  the  Federal 
Perkins  Loan  Program.  Federal  Work- 
Study  Program,  and  Federal 
SupplemenUl  Educational  Opportunity 
Grant  Program.  34  CFR  Part  673. 

(3)  Federal  Perkins  Loan  Program,  34 
CFR  Part  674. 

(4)  Federal  Work-Study  Program.  34 
CFR  Part  675. 

(5)  Federal  Supplemental  Educational 
Opportunity  Grant  Program.  34  CFR  Part 

676.  .      ^ 

(6)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965.  as 
amended.  34  CFR  Part  600. 

(7)  New  Restrictions  on  Lobbying.  34 

CFR  Part  82. 

(8)  Govemmentwide  D^Mrment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants).  34  CFR 
Part  85. 

(9)  Drug-Free  Schools  and  Campuses, 
34  CFR  Part  86. 

FOR  FURT>1ER  MFORMATION  CONTACT: 
For  information  concerning  designation 
of  eligibility,  contact:  Liz  Neverson  or 
John  Frohlicher.  Institutional 
Participation  Division.  Initial 
Participation  Branch.  U.S.  Department 
of  Education.  Room  3522.  Regional 
Office  Building  3,  600  Independence 
Avenue,  SW.,  Washington,  DC  20202- 
5343.  Telephone:  (202)  26O-3270. 

For  technical  assistance  concerning 
the  FISAP  or  other  operational 
procedures  of  the  campus-based 
programs,  contact:  Sandn  K.  Donelson, 
Institutional  Financial  Management 
Division,  U.S.  Department  of  Education. 
P.O.  Box  23781,  Washington,  DC  20026- 
0781.  Telephone:  (202)  708-9751. 
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Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 


Federal  Register,  in  text  or  portable 
docimient  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ecrgov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department  Telephone:  (202)  219-1511 


or.  toll  free,  1-80O-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  ctf  this  document 
is  the  document  published  in  the  Federal 


(Program  Anthonty:  20  U.S.C  I087aa  et  tea.- 
42  U.S.C.  2751  et  seq.;  and  20  U.S.C.  1070b 
etseq.) 

Dated:  November  28, 1997. 

David  A.  Longaaocker, 

Assistant  SecntaiyfitrPostsecondaiy 
Education. 

[PR  Doc.  97-32075  FUed  12-5-97;  8:45  am) 
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CFR  PARTS  AFFECTED  DURINQ  DECEMBER 


At  the  end  of  each  month,  the  Ofiice  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (iSa).  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

T®]"-  ••• .64266 

1606 .64440 

PrapoMdRHlaK 

404 64177 

405 ^1 77 

TOea 641 85 


3CFR 


7056 .64127 

7057 „ 64131 


No.  98^  of  November 

14.  1997 63823 

No.  98-5  of  Noven«)er 

17,1997 63619 


5CFR 

213. 

315 

410 

591 


..63627 
.63627 
..63630 
.63630 


7CFR 

17 „ 63606 

247 64511 

301 64133,  64263 

401 63631 

454 63631 

457 63631.  63633 

1412 „ 63441 

Prapoead  RuiaK 

70 .63471 

610 64174 

729 63678 


8CFR 

213a.... 
299 

9CFR 

78 

91 

93 


..64048 
.64048 


...64134 
...64265 
...64265 


10  CFR 

30 63634 

32 63634 

50 . 63825 

70.. „ 63826 

73 63640 

Prapoead  Rulae: 

50 ™63892.  63911 

70. .63911 

12  CFR 

8 . 64135 

226 63441 

516 64138 

543 64138 

545 64 1 38 

552 64138 

556 .64 1 38 

614.„.. — ........„..63644 

703 64146 

704...„ 64148 


708b 

14  CFR 

39 63622, 

63831,63835. 
64511.64513. 

71 64148, 

64152. 64268. 
64271.64272. 

97 63447. 

255 

1260 


.64167 


63828.63830. 
63836.64268. 
64514.  64517. 
64519 
64150.64151. 
64268.64269. 
64273.64521 
63449.63451 

63837 

63452 


39 63473.  63475.  63476. 

63624.  63912.  63914.  64523 
71 63916.  63917.  64321. 

64321.  64322.  64323.  64525 

18  CFR 

401 .64154 

20  CFR 

255 64161 

340 .64273 

404 .64274 


422... 


211. 
422...... 


...64274 

...64188 
••■63681 


21  CFR 

101 63647.  63653,  64634 

179 64102.64107 

Prapoead  Rutao; 

200 .64048 

1308 .64526 


22  CFR 


22. 

51. 
53. 


..63478 
..63478 
.63478 


23  CFR 

1327 

Prapoead  Rulae: 
655 


...63655 
..64324 


24  CFR 

570 


26  CFR 
Prapoeed  Rulae: 


...64634 
..64521 


.J4190 
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atCTR 

0 

29CFR 
1614 

30CFR 


.63847 


71. 
80. 


.63862.  63868. 

64287 

...64048.  64284 


917.. 
926.. 


.„ 63684 

"63686.  64327 


SICFR 


366 

32CFR 


199. 
901. 

3)  cm 

117 

38CFR 
701 


.64191 
..63486 


.J3847 


1 

14.... 
327. 


..64279 

..63488 
..63488 
..64192 


.63te2 

.63863 
.64284 
64048. 
64294 
.64287 
..64048 
.63458 
.00000 
.00000 
-64504 
..00000 
-64636 
..64636 
..64636 
-64636 
-64636 
-64636 
64636 
64636 
.64636 


5^ ,  _ —64532 

S2 13.rie3W7."64329.  64543 

M  63818 

81 63687 

1 12 83612 

194 64327 


81.... 
180. 

186. 
186.. 
261. 
264.. 
266. 
268. 
270. 
204. 
266. 
270- 
264- 
266. 
270- 
264. 
266. 
270. 


37CFR 

202 


253. 
256. 


.83857 

.83602 
..63606 


41CFR 

301 

42CFR 

417 


.63796 


..63669 


36  am 

21.- 63847.  63848 

36 ^- 63464 


1001 

43CFR 


..63689 


36  cm 

111 „. 

262 

20d  ■«•••••• 

40  cm 

52 


64. 
70. 


63860 

.64280 

64280 


.63454.  63456.  63658. 
64284.64522 

I!!™!-".!!™!— ...63662 


46CFfl 

206 

232 

233 - 

236 

250 

251 

266 _. 

256 -. 

257 


.-64301 
.-64301 
...64301 
.-64301 
.-64301 
.-64301 
...64301 
...64301 
.-64301 


46CFR 


114 

64303 

116 

64303 

117 

64303 

118-   

54303 

121 

—..64303 

122.-  .-  ~ 

—..64303 

175 

-.64303 

177  „  

64303 

178 ,-- 

-   _ 64303 

180. 

64303 

186. 

64303 

514   

J3463 

47  cm 

20 

22 

26 

73 


73.- 


aCPR 


.63864 
.63864 
.64167 
.63674 

.63690 


1843. 
1862. 


.64545 
.64545 


46CFn 

219 

225—.—..- 
240 


..63464. 63675 
63675 


CKX 

672 

80CPR 


.64193 
.64546 


20.-. 
17..- 
222. 


622. 


648- 
660- 
679. 


—....63606 

!— — ! 64306 

63467 

63677 

63872 

63876 

..63877.  63878.  63880 


14. 
17- 
23.- 
679. 


.64335 

m 64337.  64340 

.64347 

63690 


REMmOERS 

The  Hems  in  Ihis  list  were 
edMoriaNy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
Msist  hasno  legal 
signHicanoe. 
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EFFECT  DECEMBER  a^ 
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AQMCULTURE 

DEPARTMENT 

AgricwNural 


KhwtfruR  grawm  hv- 

Caiifomia:  publshed  11-7-97 
Marketing  orders;  expenses 

and  asaasament  rates; 

publshad  11-7-97 

AGRICULTURE 
DEPARTMENT 

Food  and  Coraumar  Sarvioa 

Commodity  supplemental  food 
program: 

Caseload  assignment; 

putJiahed  10-23-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  qualty  implementation 
plana;  approval  and 
promulglion;  various 
States: 

Michigan;  published  11-6-97 
MUsouri;  oon-ectioii; 
putJishad  12-8-97 

Air  quaMy  planning  purpoees; 
designation  of  areas: 
Arizona;  piMahed  11-6-97 
Hazardous  waste: 
Treatment,  storage,  and 
dtepoaai  facHties  and 
hazardous  waste 
generatora— 

Tanks,  surface 
impoundmanls.  and 

oontaineiB;  organic  ^ 
emission  standards; 
darilicalion;  pubUtmi 
12-8-97 

FEDERAL 
COMMUNICATIONS 

Radk)  stations:  tatJU  of 
assignments: 

South  Carolina;  putilished 
11-4-97 

GENERAL  SERVICES 
ADMINISTRATION 

Freedom  of  Infonnatlon  Act; 
implementation: 
Agency  records  and 
informational  materials; 
public  availability; 
published  11-6-97 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 


Lost  securityholders;  transter 
agent  requirements; 
published  10-7-97 

TRANSPORTATION 
DEPARTMENT 

FMtoral  AvtaUoii 


Airworthiness  dkedives: 
Eurocopter  France; 
published  11-21-97 

CX)MMBITS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Farm  Sarvtea  Agency 
Farm  ffwrfceMng  quotas. 
acreage  alolmente.  and 
production  adjuslmenis: 
Peanuts;  comments  due  by 
12-9-97;  published  12-2- 
97 

Program  ragulalions: 
Community  programs 
guaranteed  loan  program; 
comments  due  by  12-6- 
97;  published  10-7-97 

AGRICULTURE 

DEPARTMENT 

Rural  niiBlnaaa  C^opwaUua 

Sarvlea 

Program  regulationa: 
Community  programs 
guaranteed  loan  program; 
commenis  due  by  12-8- 
97;  ptMished  10-7-97 

AGRICULTURE 

DEPARTMbfT 

Rural  HouaIng  Sarvlea 

Program  regulations: 
Community  programs 
guaranteed  loan  program; 
comments  due  by  12-8- 
97;  publshad  10-7-97 

AGRICULTURE 
DEPARTMENT 

Ruial  UWMaa  Sarvloa 

Program  regulations: 
Community  programs 
Suaranteed  loan  program; 
commenis  due  by  12-8- 
97;  published  10-7-97 

COMMERCE  DEPARTMENT 
Nationai  Oeaanic  and 
Atmoaptoarlc  Admtotlatratlon 

Fishery  conservation  and 
management 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

IFQ  survivorship  transfer 
provisions;  modification; 
comments  due  by  12-8- 
97;  pubfished  11-6-97 

ScaMop;  comments  due  by 
12-9-97;  published  11- 
24-97 

Caribbean.  Gulf,  and  South 
Atiantk:  fisheriee — 


Gulf  of  Mexico  reef  fah; 
comments  due  by  12-8- 
97;  published  10-23-67 
Northeastern  United  States 

fisheries— 

Northeast  muitispedes; 
comments  due  by  12- 
12-97;  published  11-12- 
97 

COMMERCE  DEPARTMENT 
Patent  and  Tradamartt  Offlca 

Patent  cases: 
Practwe  mles;  trademark 
trial  and  appeal  board 
proceedmgs;  commente 
due  by  12-10-97; 
published  11-4-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  qualty  implemantalkm 
plans;  approval  and 
piomulgatnn;  various 


Ohio;  comments  due  by  12- 
10-97;  published  8-12-97 

Panneytvania;  correction: 
commenia  due  by  12-8- 
97;  pubished  11-6-97 
Pwticides;  totorances  in  food. 

animal  feeds,  snd  raw 

agricultural  commodMies: 

Glyphosato  oxidoreductase; 
oommante  due  by  12-8- 
97;  pubished  108-97 
Suparfund  program: 

National  oil  and  hazardous 
aubalancas  contingency 

pten- 

Nattonal  priorities  list 
update;  comments  due 
by  12-8-97;  published 
11-6-97 

FEDERAL 

COMMUNICATIONS 

COMMWSION 

Common  carrier  services: 
North  American  Numbering 
Plan  administration— 
Carrier  ktentification 
codes;  commerce  due 
by  12-6-97;  published 
10-2fr«7 
Common  carriers: 

Telecommunications  carrier 
interceptions;  comments 
due  by  12-12-97; 
published  11-28-97 
Televiswn  broadcasting: 
TwKHfvay  transmissmns; 
multipoint  distributkm 
servk»  and  instrudnnal 
television  fixed  servne 
licensees  participatkm; 
comments  due  by  12-9- 
97;  published  11-6-97 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Insured  State  banks  and 
savings  associations; 
activities;  comments  due  by 
12-11-97;  published  9-12-97 


raPERAL  ELECTION 

Rutemaking  padtnns: 
Bopp.  James.  Jr.;  commei<s 
due  by  12-8-97;  publshed 
11-6-97 

HEALTH  AND  HUMAN 
SERVICES  DB>ARTMENT 
CfiNdran  and  Fa 


Child  support  enforcement 
program: 

Quarterty  wage  and 
unemployment 
oompensaions  ddms 
reporting  to  Naional 
Directory  of  New  Hires; 
commei<s  due  by  12-S- 
97;  published  10-7-97 

HOU8MG  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Pubic  and  Indten  housing: 

Raplacament  housing  factor 
in  modamizatton  fundrig; 
comments  due  by  12-9- 
97;  pubished  9-1047 

INTERKM  DEPARTMENT 
Fteh  and  WMMe  Sarvloa 
Endangered  and  threatened 


IKnois  Cave  ampWpod. 
commente  due  by  12-8- 
97;  pubished  ia««7 

JUSTICE  OEPARTMENT 
Dnig 


Comprehensive 
MeOiamphalamine  Conkol 
Act  of  1996;  imptomentelnn: 
Paaudoaphedrfna, 
phany<propanuteii*ia.  and 
oorT«*ialan  aphadrfne 
drug  products;  transadton 
reporting  requirements; 
oommante  due  by  12-8- 
97;  pubished  10-7-97 
LABOR  DEPARTMENT 
Oceuprtlonal 


Safety  and  health  standwds, 
eto.: 

Longshoring  and  mwine 
terminals;  piggybacking  of 
two  containers  using  twist 
locks;  commente  due  by 
12-8-97;  pubished  10-9- 
97 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 

Management  and  Budget 
Office 

Freedom  of  lnfomiat»n  Act; 
implementation;  comments 
due  by  12-8-97;  pubished 
10-9-97 

POSTAL  SERVICE 

Domestic  Mail  Manual: 

Perishable  contents; 
ancillary  service 


iv 
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dua  by  i2-»«7:  pubiWwd 

11-7^7 

transpohtatiom 

DCPAKTIMMT 


BalSoUh  yMMHlMt  Boat 
Parada;  oowmarta  dua  by 
i2.«47:publihadli-7- 

TfUNSPOftTA-nON 

MPARmmrr 

Cofnpu**'  naarvHon  tyalwna, 
caniar-ovHiad:  oommama 
dua  by  12-047.  pubMtad 
1(K30-«7 

TfUNSPOfVTATION 

OCPAMTMINT 

Padafal  Aw 


AirwofMnasa  dracivac 
AirtXA;  conwnanlB  dua  by 

12.«47:  publihad  ll-»- 

07 
Avtona  Ptarra  Robin; 

oommania  dua  by  12-A- 

07;  pubiWwd  11-7-07 
Domiar  oommtnta  dua  by 

12-8-07:  pubtahad  11-7- 

07 
Eurocoplar  DautacNind 

QntjH;  comnwnia  dua  by 

12-847;  pubMiad  104- 

07 
EXTRA  Ftugzauofbau  QirbH; 

oonvnanla  dua  by  12-8- 

07;  pubiahad  11-647 
HOAC  Austria;  ooowanta 

dua  by  12447:  pubNahad 

11-747 
MT-PropMer  Entwidiiune 

QMBH;  oonvnantadua  by 

12-847;  pubMwd  10-7- 

87 


Saab;  oonwnaola  dua  by  12- 
847;  pubHahad  11-7-07 

Tatadyna  ConMnamai 
Motara;  oonwnarti  (Am  by 
12447;  pubMwd  10-10- 
97 


dua  by  12-847;  publHiad 
11-647 

TflKASURY  MPARTMIIfr 


Organtziion  and  (UncHona: 
•aid  omizaton.  porti  of 
amry.  alc: 

Ortando-Sanford  Airport.  FL; 
port  o<  antry;  oommarli 
dua  by  12-847;  publihad 
11-7-07 

TREASURY  DEPARTMniT 

Currancy  and  toraign 


reporting  and  raoordhaaping 

rsqutramania: 

Bank  Sacracy  Act; 


Exarr^liona  from  currancy 
frwaactiont  laportlng; 
oommania  dua  by  12-8- 
07;  publianad  0447 

VETERANS  AFFAIRS 
DEPARTMENT 

MaaWh  cara  pioHMloniii; 
reporting  to  Stala  loanaing 
bowdi;  poicy;  oommania 
dua  by  12447;  publihad 
1&447 

LxMn  guararty: 


rala  raducHon 
requiramania;  oommania 
dua  by  12-847;  publWwd 
104-07 


LIST  OF  PUBLIC  LAWS 

TNa  ia  a  oonlnuing  M  of 
puUte  bMi  kom  ttacunar* 
MMion  of  Congraaa  wMoh 
hava  bacoma  Fadarat  lawa.  It 
may  ba  uMd  in  oor^uncion 
wih"PLUS'(PUblcLawa 
Update  Servica)  on  202-623- 
6641.  TNa  IM  ia  aiw 
avriMbIa  or«na  ai  M^/ 
wwwjiara.govAnara/fa(lrag/ 
tadra^Mml. 

Tba  iBHt  of  lawa  la  not 
puMaltadinOi 
Raglalw  but  may  ba 
m  "alp  laiir  (IniMduil 


;  of  Documarat, 
U.S.  QowammanI  PrirSng 
Oflca.  WaMnglon.  DC  20402 
(phona.  202-612-2470).  TTia 
toxt  tMH  also  be  made  ^ 
■vaMbta  on  the  Inlemet  horn 
QPO  Access  at  htpJI 
www.aooaas.gpo.gov/au_doca/. 
Soma  lewa  may  not  yat  ba 


H.R.  12S4/P.L.  106-191 
To  deaignala  the  Uniad 
SMae  Poet  OMoe  buUbig 
localad  at  lOiO  Weel  Bennett 
Skaatin  SprlngfWd.  Meaourt. 
ss  the  "John  N.  Orteeamar 
Post  Office  BuldbigT.  (Dec.  2. 
1007;  111  StaL  2562) 
S.  186/P.L.  106-132 
Lower  Brule  Sioux  Trtw 
Infrastructure  OevetopmenI 
Trust  Fund  Act  (Dec.  2.  1007; 
111  Stat  2S63) 
S.  47WF.L.  106-133 
To  provide  for  the 
eetablahment  of  not  lees  than 


2.500  Boys  and  Girts  Cluba  of 

America  tacMas  by  ttie  year 

20X.  (Dec.  2,  1007;  111  SUL 

2S68) 

M.  naiPJL.  106-134 

Amirak  Reform  and 
AooouniabWy  Ad  of  1007 
(DacZ  1907:  111  SW.2S70) 

%.  113MPJ.  106-136 

SmalBusinaas 
Reauttnrizaion  Ad  of  1007 
(Dae.  2.  1007;  111  StaL  2562) 

S.  1101/PX.  106-136 
To  amend  the  hurigialon 
«id  Nalonrtly  Ad  to 
aulhortza  appropriaions  tor 

rafcjgae  and  anirart  assialanoe 
tor  lacai  years  1006  and 
1000.  (Da&2.  1007;  111  StaL 
2630) 

S.  lltKPJ.  106-137 

Avialon  Ineiaanoe 
Reaulhorizaiton  Ad  of  1007 
(Dec.  2.  1997;  111  StaL  2640) 

S.  1S69fPJ.  106-136 
To  prowida  tor  the  design, 
oonslnjdion.  tomisNng.  and 
equipping  of  a  Center  for 
Historicaly  Btack  Heritage 
wNNn  Florida  AAM  umversHy. 
(Dae.  2.  1007;  111  SlaL  2642) 

S.  106SP.L.  106-130 

To  make  tecfwiicai  oorredions 
to  tw  Nicaraguan  Adiualmani 
andCemral  American  Relef 
Ad.  (Dec.  2.  1997;  111  StaL 
2644) 

8J.  Rea.  30fP.L.  106-140 
To  provide  for  the  convening 
of  the  Second  Session  of  the 
One  Hundred  Fifth  Congrees. 
(Dec  2.  1997;  111  Stat  2646) 
4.  1987 
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CFR  CHECKLIST 


TNs  checklist,  prepared  by  the  Office  of  the  Federal  Register  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
nuntMrs,  prices,  and  reviston  dates. 
An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  "•"  praoadaa  each  antry  that  la  now  avaNaMa  on-iina  thRHigh 
Em  Qovammant  Printing  Oflloa'a  GPO  Access  aarvloa  at  Mtp:// 
waMr.acoaaa.gpo.gov/nara/cfr.  For  InfonnaOon  about  GPO  Access 
cal  1-686-2034406  (Ml  free). 
A  checWtot  of  current  CFR  volumes  comprising  a  complete  CFR  seL 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sedtons 
Affected),  whk:h  is  revised  monMy. 

The  annual  rate  for  subscripinn  to  ail  revised  vokjmes  is  $951  m 
domestic  $237.75  addttnnal  for  foreign  mailing. 

Man  orders  to  the  Superintendent  of  Documents.  Attn:  f^ew  Orders. 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7964.  AH  orders  must  ba 

accompanied  by  remittance  (check,  money  order.  GPO  Deposit 
Account.  VISA.  Master  Cam,  or  Discover).  Charge  orders  may  be 
tatophonad  to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202) 
512-1S00  from  8^00a.m.  to  4:00  p.m  eastem  time,  or  FAX  your 
charge  orders  to  (202)  812-2260. 

THe  Stock  Nua*ar 

•1.  2  (2  Raservad) (869-032-OOOOM) . 

•3  (1996  Complotton 
and  Porto  100  and 
101) (8«9-032-0000»-6) .. 


$5«)       Fab.  1. 1997 


2aJ0O 

•4 (869-032-00003^ 7.00 

OParta: 

•1-699  .. (669-032-00004-2) 34.00 

•700-1 199 (869-03240005-1) 26^10 

•1200-€nd,  6  (6 

Rejawad) (869-03»)0006-9)  „....  33J0 


•<«6 (86943M0007-7) 26J0O 

•27-52  (869-032-00006-5) 3OJ0 

•53-209 (869432-O0009-3) 22S10 

•210-299 (869432-00010-7)  ...„.  4AJ0O 

•300-399 , (86^-0324001 1-6) 22« 

•400-699 (86^-032-00012-3) ......  28A) 

•700-899 (869-O3240013-1) 31  J)0 

•900-999 (869-O32-O0014-0) 40A) 

•1000-1199  (869-032-000154) 45.00 

•1200-1499  (869-032-OOOIfr^) 33JJ0 

•1500-1899  (86W)32-00017-4) 53.00 

•1900-1939  (869432-00018-2) \9J0O 

•1940-1949 (86W)32-00019^1) 40X10 

•1950-1999  (869-032-00020-4) 42M 

•2000-€nd (86*-032-00021-2) 20J0O 


'Jon.  1.1997 
Jan.  1, 1997 

Jon.  1,  1997 
Joa  1,1997 

Jan.  1. 1997 

Jan.  1, 1997 
Jon.  1,  1997 
Jan.  1, 1997 
Jon.  1, 1997 
Jon.  1,  1997 
Joa  1,  1997 
Jon.  1,  1997 
Jan.  1, 1997 
Jan.  1, 1997 
Jan.  1.  1997 
Jon.  1,  1997 
Joa  1.1997 
Jan.  1, 1997 
Jon.  1,  1997 
Joa  1,  1997 


(869-032-00022-1) 30A)   Jan.  I.  1997 


OParta: 
•1-199  ... 
•200-End. 


(869-032-00023^ 39« 

(869-032-00024-7) 33X10 

lOParta: 

•two (869-03240025-5) 39.00 

•51-' W (869-032-00026-3) 31X)0 

•20^499 (869-032-00027-1) 30X10 

•50O*id (869-032-O0028-0) 42X10 

•11 
12 


(869-032-00029^) 


Jan.  1, 1997 
Joa  1,  1997 

Jon.  1,  1997 
Jon.  1. 1997 
Jon.  1, 1997 
Jon.  1,  1997 

2DO0       Jan.  1, 1997 


•'->»  (869-O32-O0030-1) \6J0O 

•200-219 (869-03240031-0) 20X10 

•220-299  . — .. (869-032-00032-8) 34X10 

•300-499 (869-032-00033^) 27X10 

•500-699 (869-032-00034-4) 24X10 

•600-eKJ (869-O32-O0035-2) 40X10 

•13  (869-03240036-1) 23X10 


Jan.  1, 1997 
Jan.  1, 1997 
Jon.  1,  1997 
Jon.  1,  1997 
Jon.  1,  1997 
Jon.  1, 1997 

Joa  1, 1997 


TMa 


141 

•1-69  

•60-139  .... 
140-199  ..... 
•200-1199 
•120O-End 

18Parta: 

0-299  

•300-799.. 
•800-End.. 


161 
•0-999  ..„. 
•1000-End 


171 
•1-199  .„ 
•200-239 
•2«>-€nd 


..  (869432-00037-9) 44X10 

.  (869-032-00036-7) 38X10 

.  (86M132-00039^) I6X)0 

.  (869-032-000404)  „....  30X)0 

.  (869-032-00041-7) 2\J0O 

.(86^-032-00042-6) 21X10 

.(86^43240043-3) 32X10 

.  (869-032-00044-1) 22X10 

.  (869-032-00045-0) 30X)0 

.  (869-032-00046-8) 34X10 

.  (869-032-00046-4) 21 XK) 

.  (869-032-00049^2) 32X10 

(869-03240050^) 40X10 


181 
•l-«9  .» 
•400-€nd 

10 


.....  (86^43240051-4) 46X10 

—  (869-032-00052-2) ......     14X10 


•1-140  .„ (869-O32-00053-1) 

•141-199 (869-032-000544) 

•200-End _... (869-032-00055-7) 


33X10 
30X10 
16X10 
MParta: 

•1-399  (869432-00056O 26J» 

•<00-499 „..„ (86W)32-00057-3) 46X10 

•500-End (869-032-00058-1) 42X» 


21 

•1-99 (869-032-000594) 21J» 

•100-169 .....  (869-032-0006O-3) 27X10 

•170-199 (869-032-00061-1) 28X10 

•200-299 (869-032-00062-0) 9X10 

•300-499 (86W)32-000634) 50X)0 

•500-599 (869-032-00064-6) 28O0 

•MO-799 (869-032-00066-4) 9X10 

•800-1299 (869-032-00066-2) 31X10 

•1300-End (869432-00067-1) 13X10 


221 

1-299  

•300-End 


•23  (869-032-00070-1) 


.  (869-032-00068-9) 42X10 

(869-032-00069-7) 31X10 

26X10 


241 

•0-199  

20O-499  ..... 
500-699  ..... 
•700-1699 
•1700-End 


(869-032-00071-9) 32X10 

. —  (869-03240072-7) 29X10 

(869-032-00073-5) 18X10 

(869-032-00074-3) 42X10 

(869-032-00075-1) 18X10 


•25  (869-03240076-0) 42X10 

26Parta: 

•§§  1.0-1-1.60  (869-032-00077-8) 21X10 

•§§  1.61-1.169  — (869-032-00078-6) 44X10 

•§§  1.170-1  JOO (869-032-flb079-4) 31X)0 

•§§  1.301-1.400 (869-032-0008(W) 22X10 

•§§  1.401-1.440 (869-032-00081-6) 39X10 

•SSl^l-liOO  (869-032-00082-4)  22X10 

•§§  1.501-1.640 (869-032-00083-2) 28X10 

•§§  1.641-1.850 (869-032-00084-1) 33X10 

•§§  1.851-1.907 (869-032-000854) 34X10 

•§§  1.908-1.1000  (86943240086-7) 34J)0 

•§§  1.1001-1.1400  (869-032-00087-6) 35X10 

•§§  1.1401-End (869-032-00088-3) 45X10 

•2-29  (869-03240089-1) 36X)0 

30-39  (869432-00090^) 25X10 

•<0-49  (869-03240091-3) 17X10 

•50-299 (86943240092-1)  _....  18X10 

•300-499 (869-032-00093-0) 33X10 

500-599 (869-032-00094-6) 6X10 

•*00-€nd (869-032-00095-3) 950 

27  Parte: 

1-199 


Joa  1.  1997 
Joa  1,  1997 
Jon.  1,  1997 
Joa  1,  1997 
Joa  1. 1997 

Jaa  1,1997 
Joa  1,  1997 
Joa  1. 1997 

Joa  1, 1997 
Joa  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 

Apr.  1.  1997 
Apr.  1.  1997 

Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.l,  1997 
Apr.  1,  1997 

Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1#7 
Apr.  1,  1997 
«Apr.  1,  1990 
Apr.  1,  1997 


.(869-03240096^) 48X»   Apr.  1.  1997 


vi 
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TW* 
200-End 


....  {B6W)3W)0W7-2) 17i»       Ap«.  1.  1997 


28  Parte: 

1^      (849-O3M0096-1) 36J0O 

•43-«)d  (849-032-00099-9)  30D0 


(86^02-00100-6)  ...„.  2t£0 

(86iM)32-00101^ ...~.  12jOO 

.  (869-032-00)02-2) 4IjOO 

.  (869^)32-00)03-1) ...~.  2)J)0 


29PwtK 

Wfy^y  .....»..•••.••••••< 

•)0O-499 

99fM^9^  ..,.•••••«•••■ 

VVlHf*IOW  •»• 

•)90(>-)9)0  (« 1900  to  _ 

19)0.999) (869-032-0010*^ HJBO 

19)0  (if  19)0.1000  to 

•nd) _ (86W)32<0105-7) 29i>0 

•191 1-192S  (86»-032-00106<) 19« 

1926 (869-032-00107-3) 31  JO 

•192^*Kl (869-032-00106-1) 40.00 


Ml 
•1-199  .... 
200-699.- 
•700-€nd 


31 

•0-199  . 
200-€nd 


.  (869-O32-00109-0) 33i)0 

.  (869^)32-001 10-3) 28i)0 

.(86^03M»111-1) 32J0O 

.(869<)3>00112^ 20.00 

.  (869-032-001 13-« 42.00 


321 

1-39.  Vol  I .. 
1-99.  Vol  I. 
1-39.  VOL  ■ 

1-190  

•191-399  „. 
•40(^429  „. 
•63IHI99... 
•700-799-. 
•aOO^nd... 


331 

1-124  

12S-199  .... 
•20fr«Kl 

34ParlK 
•1-299  ... 
•300-399 
•400-End 

•36  


™  1SJ0 
\9JB0 

18A) 

r.......  (8«MB3JM»           42J)0 

.- (869^)32-001 15-4) 51i)0 

(869-032-001 16-2) J3i)0 

(869-032-00117-1) 221)0 

.— (86W»32-001 18-9) »M 

„ (869-032-001 19-7)  ..._.  27» 

(869-032-00120-1)  —  27.00 

_ (869-032-00121-^ 36i)0 

(86W)32-00122-7) 31 UO 

(869-03240123-6) 2M0 

(869-032^)0124-3) 27XJ0 

(869-032-0012S-1) UJBO 

(869-032-00126-0) 16iJ0 

(869-032-00127-*) THJOO 

— (869-032-00120-6) 21 « 

(869^032-00129-4)  —  34i>0 

(869^)32-001304) 2JJ0O 

(869-032-00131-6)  -....  34.00 

- (869-032-00132-4) SMO 

(869-032-0013>2) —  23j0O 

40P«tK  _ 

•1-49 (869-032-00134-1) 3)JJ0 

•50-6)  (869432-00)36-9) —  23« 

52  (52i)1-62.)018) (869-032-00136-7) 27i>0 

52  (S21019-€nd) (869-032-00137-6) HM 

•63-69  (86^43240136^ 14J)0 

to  - (869-032-00)39-1) S2j00 

•61-62  (869-03240140-6) 19i» 

•63-71  (869-032-00141-3) 57« 

•72-«  (869-032-00142-1) 3SJ0 

•ll-tt (869-03240143-0 32J0 

M  (86W)32-00144-8) 50« 

•67-136 (869432-00145-6) 40X10 

•136-149 (869-03240146-4) 36jOO 

•150-189 (869-03240147-2) 32j00 

•190-259  ..-. (869-03240146-1) 22J0O 

•260-266 (869-O32-00149-9) 29j00 

•266-299 (869-032-00150-2)  —  24j0O 


36  Parte 
•1-199  .- 
200-299  ... 
300-€nd  - 

•37  

3tPartK 

0-17  

•18-fnd  . 


Mif  1.  1997 
July  1.1997 

Mf  1.  1997 
July  1.  1997 
July  1.  1997 
July  1.  1997 

Jiiy  1.1997 

July  1.  1997 
July  ).  )997 
July  1, 1997 
J»4y).  1997 

July).  1997 
July).  1997 
Jiiy  1. 1997 

Ji^  1,1997 
July  1.  1997 

2July  1,  1904 
>July  1. 1964 
>Jiiy  1, 1964 
July  1,  1997 
Jiiy  1. 1997 
Htf  1.  1997 
July  1.  1997 
July  1. 1997 
July  ).  1997 

J»4y  1.1997 
Jkiy  1.  1997 
July  1. 1997 

July  1,1997 
Ji4y  1.  1997 
July  1,  1997 

Ji4y  1,  1997 

July  1,  1997 
July  1,  1997 
July  1.1997 

J»<y  1,1997 

July  1.  1997 
July  1,  1997 

Atfy  1.1997 

July  1,1997 
July  I,  1997 
July  1,  1997 
July  1.  1997 
July  1.  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
Jliy  1,1997 
July  1,  1997 
Jiiy  1,  1997 
July  1,  1997 
J(4y  1.  1997 


TMto 

•300^399 (86943240151-1) 27j00 

•400-424 (869-032-00152-9) 33j00 

•425-699 (869-032-001S3-7) 40ja0 

•700-789 (869-032-00154-6) 36i>0 

•790-Cnd (869-0324015S-3)  ..„..  19j00 


411 ^ 

1. 1-i  to  1-10 IMO 

1, 1-1 1  to  Appendx,  2  (2  Reteived) lUB 

7                                                           6jOD 

.                                    450 

10-17 '-W 

)8,V0LI,Part»)-6 13jOO 

)8.  Vol  I,  Ports  6-19 )3i» 

18,  Vol  ■.  Ports  20-62 13J0 

19.100    1100 

•HOO  (86W)32-00156-1) ..._.  14J0 

)01 (869-032-00157-0) 36J0 

•102-200 (869-032^156-6) 17jOO 

201-€nd  (869-O3240159-6) 15J0 


421 
•1-399  .-. 
•40(M29 
•430-End 


.  (869-026-00163-7) 
.  (869-02M»164-S) 
,  (869-026-00166-3) 


32j00 
34j00 


431 

•1-^999  

•lOOO^nd 


4SPartK 

•1-199 

•200^499-. 

'•600-1199 

•1200-End. 


-  (869-026-00166-1) 30A) 

..  (869-026-00167-0) 45i)0 

-  (869426-00168-8)  -....  31  jOO 

-  (869-028-00169-6) 26i)0 

-  (869^)26-001704) 14jOO 

..  (86943240166-6) 29A) 

„  (869-02640)72-^ 36J0O 


•MO (869-02640173-0 2U» 

•41-69  (869-026-00174-2) 21X10 

•70-09  (869-O26-00175-1)  —  1 1J0 

•90-139 .-  (86942*40176^  —  26J0O 

•140-156 (869-026-00177-7) 15j00 

•156-166 (869-028-00176-6)...-.  20j00 

•)66-199 (869428-00179-3) 22.00 

'•20(M99 (869-032-00177-4)  .„„ .  21 A 

*500-End (869-03240176-2)  ..-  MM 


(869-028-00162-3) 36i)0 

.  (669-028^)0183-1) 26i)0 

.  (869-028-00164-0) 16A) 

.  (869-028-00186-8) UJBO 

.  (869428-00186-6) 39J)0 

.  (86^428-00167-4) 46X10 

.  (869^)28-00186-2) 29X10 

.  (869-02840189-1) 22X)0 

.  (86^428-00190-4) 16X)0 

.  (869-428-00191-2) 2OJ0O 

.  (869-028-00192-1) 29X)0 

.  (869-02840193-9) 38X)0 

.  (869-02840194-7) 2SXI0 


471 
•0-19  .... 
•20-39  .. 
•40-69  .. 
•70-79  .. 
9»4nd 


4t( 

•1  (Ports  1-61) 
•1  (Ports  52-99)  .„ 
•2  (Ports  201-251) 
•2  (Ports  252-299) 

•>6 

•7-14 

•)S-28 
•29-End 


•1-99 

•100-186  -.. 
•186-199  .— 
•200-399  -.. 
•400-999.... 
•1000-1199 
•1200-End.. 


801 
•1-199  .-. 
•200-699. 
•600-€nd 


.  (869^28-00196-5) 32XD 

,  (869-028-00196-3) SOXX) 

.(869-03240193-6) 11X)0 

.  (869-028-00198-O) 39X» 

.  (869-02840199-6) 49X)0 

.  (869-02840200-5) 23J)0 

.  (869^)2840201-3) 16X)0 

.  (869-028-00202-1) 34X» 

.  (869-028-00203-0) 22X10 

.  (869-028402044)  —  26X)0 


July  1,  1997 
*Juiy  1,  1996 
July  1,  1997 
July  1,  1997 
July  1.  1997 

*July  1,  1984 

sjuly  1, 1984 

•July  1,  1984 

sjuly  I,  1984 

*July  1,  1984 

)Ji4y  1,  1984 

iJuly  1, 1984 

iJuly  1,  1984 

»July  1.  1964 

3Ji^  1,  1984 

>J»4y  1,  1984 

July  1, 1997 

July  1.1997 

July  1,  1997 

July  1. 1997 

Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1. 1996 

Oct.  1.  1996 

»Oct.  1.  1996 

Oct.  1,  1997 

Oct.  1,  1996 

Oct  1.  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1. 1996 
Oct.  1.  1996 
Oct.  1.  1996 
Oct.  1,  1997 
Oct.  1. 1997 

Oct.  1. 1996 
Oct.  1. 1996 
Oct.  1. 1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1, 1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1, 1996 
Oct.  1,  1996 
Oct.  1,  1997 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1. 1996 
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SutMCription  (moled  as  issued) 247X)0 
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■  Bccouw  Tilto  3  it  an  ormud  cornptalan,  INi  vclunw  and  dl  prcvioui  vohanM 
dwuld  te  rttoiwd  «  o  pamnnant  nkranc*  loure*. 

>nw  My  I,  1966  wMon  of  32  Cffi  tarts  1-169  contoim  o  nolt  only  to 
Ports  1-39  InckMivt.  for  tht  fi«  laxt  o(  Itw  Ootanw  Ac<|«ion  Ragulalians 
intartt  1-39, ccnnil ttw Hvm CFR  volumM itiuad « of  Jitfy  I.  1964, contolr^ig 
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1,  1990  to  Ma.  91,  1997.  Iht  Cn  vduiw  iauod  Apil  I,  1990,  tfnuH  bo 


»No  onwna— m  WW*  proraUgalid  durir<g  ttw  p«iod  Odobw  I.  I99S  to 
Soplwnbor  30,  1996.  Tho  OR  volurm  Iwad  Octotar  1.  1995  «Kx4d  bo  rM*wd 

*fto  camdmmH  to  Ms  vokno  w«o  pronwlgalod  during  Itw  poriod  July 
I.  1996  to  Am  30,  1997.  Tho  volumo  iMMd  JiHy  1.  1996,  *ouM  bo  rotcAwd. 
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costs  ceiling:  requirement  removed  (1996  FY  and 
beyond),  64931-64932 
Information  Technology  Management  Refmn  Act  of 

1996;  implementation,  64914-64915 
Introduction.  64912-64913 

New  Mexico  gross  receipts  and  compensating  tax,  64930 
Novation  and  related  agreements.  64934-64936 
Part  30  deviations.  64913-64914 
Preaward  survey  of  prospective  contractor;  quality 

assurance,  64936-64939 
Simplified  acquisition  procedures  reorganization; 

electronic  commoce  use,  64916-64929 
Small  entity  compliance  guide,  64952-64953 
Technical  corrections,  64940-64952 
Trade  sanction  exemptions;  reporting  requirements 

64929-64930 
Travel  reimbursement.  64932-64933 
Freedom  of  Information  Act;  implementation,  64740-64741 

Health  and  Human  Sarvlcaa  Dapartmant 
See  Food  and  Drug  Administration 
See  Heelth  Care  Financing  AdministratiaD 
See  Nstional  Institutes  of  Health 
See  Refugee  Resettlement  Office 

HaaNh  Cara  Rnandng  AdmtoriatrMlon 


Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  64851- 
64852 


See  Land  Management  Bureeu 
See  National  Park  Service 
See  Reclamation  Bureau 

International  Trade  Admlnlalialluii 
Nonoca 
Antidumping: 
Fresh  cut  flowers  firom — 
Colombia.  64802-64803 
Hot-rolled  lead  and  bismuth  carbon  steel  prodnels : 
United  Kingdom.  64803-64806 
Countervailing  duties: 
Refrigeration  compressors  from — 

Singapore.  64806-64808 
Welded  carbon  steel  pipes  and  tubes  and  welded  caibon 
steel  line  pipe  boxn — 
Turicey.  64808-64813 

Justtoa  Department 


Agency  information  collectfon  activities: 
Proposed  collection;  comment  request.  64885-64888 


See  Employment  and  Training  Administration 
See  Mine  Safety  and  Health  Administration 
See  Wage  and  Hour  Division 

l^andManagament  Bureau 

Nonccs 

Oil  and  gas  leases: 
Utah.  64883 

Mna  Safety  and  Health  Administration 

PnOFOSEO  RULES 

Metal  and  nonmetal  mine  and  coal  mine  safety  and  >y»tlth! 
Underground  mines — 
Roof-bolting  machines  use;  safioty  standards.  64789- 
64790 

National  Aaronautica  and  Space  Admimatration 


See  Fish  and  Wildlife  Service 


Fe<feral  Acquisition  Regulation  (FAR): 
Commercial  bills  of  lading;  small  package  shipmento 

64936 
Contractor  overhead  rates;  final  settlement,  64915-64916 
Contractor  persoimel  compensation.  64930-64931 
General  Accounting  Office  bid  protests;  conformation, 

64933-64934 
Indep«ndent  research  and  development/bid  and  proposal 
costs  ceiling;  requirement  removed  (1996  FY  and 
beyond),  64931-64932 
Information  Technology  Management  Reform  Act  of 

1996;  implementation.  64914-64915 
Introduction,  64912-64913 

New  Mexico  gross  receipts  and  compensating  tax,  64930 
Novation  and  related  agreements,  64934-64936 
Part  30  deviations.  64913-64914 
Preaward  survey  of  prospective  contractor;  quality 

assurance,  64936-64939 
Simplified  acquisition  procedures  reorganization: 

electronic  commerce  use,  64916-64929 
Small  entity  compliance  guide,  64952-64953 
Technical  corrections.  64940-64952 
Trade  sanction  exemptions;  reporting  requinnnents. 

64929-64930 
Travel  reimbursement.  64932-64933 
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Patent  licensM;  iion-«xclu*iv«.  •xdusivs,  or  paitUlly 
ooccliuiw: 
Power  Efficiency  Corp.,  64895 

MaWonal  CoinimintcaMona  SjfUim 


Meetings: 
Telecommunicetionfl  Service  Priority  System  Oveni^t 

Committea.  64895 
National  inaWula  of  Standards  and  Tachnology 


Advenoed  technology  program:  policy  and  procedurea, 
04682-64687 


bwUiutaa  of  HaaHh 


Mwitings" 
^4ational  Cancar  Insdtute.  648S2-648S3 
National  Institute  of  Alleigy  and  infectious  Diseases. 

64853 
National  Institute  on  Drug  Abuse.  64653-64854 
National  Library  of  Medicine.  64854 
Scientific  Review  Cantor  special  emphasis  panels.  64854- 
64855 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
axdxuive: 
Collateral  Therapeutics.  64855 

NaUonai  Ooaanic  and  AMMiaphartc  Admintstratton 


Fishery  conservation  and  management: 
Alaska:  fisheries  of  Exclusive  Economic  Zone- 
Scallop.  64766 
Northeastern  United  States  fisheries — 
Atlantic  surf  clam  and  ocean  quahog.  64765-64766 

Nadonai  Parti  Sarvloa 
Noncca 

Meetings: 

Delaware  and  Lehigh  Navigation  Canal  National  Heritage 
Corridor  Commission,  64883 
National  Register  of  Historic  Places: 

Pending  nomination*.  64883-64884 

Nadonai  Scianoa  Foundation 
Noncca 

Antarctic  Conservation  Act  of  1978:  permit  applicaticms, 
etc.,  64895 

Nadonai  Tranaportatton  Safaly  Boart 

Noncu 

Meetings;  Sunshine  Act.  64895 


Noncca 

Environmental  statements:  availability,  etc: 
Base  realignment  and  closure- 
Naval  Sea  Systems  Command;  relocation  from 
Arlington.  VA.  to  Washii^s^on  Navy  Yard, 
Washington.  DC,  64813-64816 

Nuciaar  Ragulatory  Commlaalon 

Nonccs 

Meetings;  Sunshine  Act,  64866 


Organization,  functions,  and  uithority  delegations: 
Local  public  document  room  relocation  and 
establishment — 
Ft  St  Vrain  Nuclear  Generating  Station.  CO;  closure. 
64897 
Applicatjont.  heaiingt,  detenninatioiu.  etc.: 
Northeast  Nuclear  Eneigy  Co.,  64895-64896 


OfHca  of  UnNad ' 

See  Tnde  Representative,  Office  of  United  States 


MKMXAMATIONa 
Special  observances: 
Pearl  Harbor  Remembrance  Day.  National  (Proc  7058), 
65003-65004 

PubMc  HaaHh  Sarvloa 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 


Nonces 

Environmental  statemento;  notice  of  intent 
Vemalis  Adaptive  Management  Plan,  CA;  flow  ol^ectives, 
64684-64685 

Ratapaa  RaaaWaniant  Oflioa 
NQfnccs 

Grants  and  cooperative  agreements;  availability,  etc.: 
Newly  arriving  refugees;  discretionary  granta.  64856- 
64883 


Investment  companies: 

Registration  fsea;  calculation  methods  and  payment 
requirements:  update,  64687-64688 
Securities  and  investment  companies: 

Money  market  funds:  rules  and  forms;  technical 
amendments.  64968-64990 
Nonces 
Self-regulatory  organizations;  proposed  rule  changes: 

Depository  Trust  Co.,  64901-64902 

Options  Clearing  Corp.,  64902-64903 

Philadelphia  Stock  Exchange.  Inc..  64903-64905 
Applications,  heaiingt.  determinations,  etc.: 

Public  utility  holding  company  filings.  64897-64899 

Seligman  Capital  Fund,  Inc..  et  al..  64899-64901 

Small  Businaas  Admlnlstratton 

Nonccs 

Agency  information  collection  activities: 

Propoaed  collection:  comment  request.  64905 
Disaster  loan  areas: 

Florida.  64905-64906 
License  surrenders: 

767  L.P..  64906 

Hanover  Capital  Corp..  64906 

LaSung  Investment  &  Finance  Co..  64906 

Rainbow  Bridge  Capital  Corp..  64906 

Thrtfl  Suparvlalon  Offloa 
Nonccs 

Agency  information  collection  activities: 
Propoaed  collection;  comment  request.  64906-64909 
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Trade  Rapreaantativa,  OfHca  of  United  Stataa 

NOTICES 


Industoy  Sector  Advisory  Committees'^—         _ 
Capital  goods,  64906-64907 
Unfair  trade  practices,  petitions,  etc.: 
Turkey;  U.S.  films;  box  office  revenues:  discriminatory 
tax  imposition;  investigation  termination,  64907 

Tranaportatlon  Dapartmam 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administratimi 

Traaaury  Dapartmant 

See  Foreign  Assets  Control  Office 
See  Thrift  Supervision  Office 

.Vatatana  Aflaira  Dapartmant 

mJLES 

Medical  benefits: 
Veterans'  Healtii  Care  Eligibility  Reform  Act  of  1996; 
implementation — 
Sensori-neural  aids  (eyeglasses,  contact  lenses,  hearing 

aids);  furnishing  guidelines,  64722 

PnOMMED  RULES 
Board  of  Veterans  Appeals: 
Appeals  regulations  and  rules  of  practice — 
Attorney  be  matters.  64790-64794 
NOTICES 

Legal  interpretations;  General  Counsel-precedent  opinions: 
Veterans'  benefits  under  VA  administered  laws; 
summary;  correction,  64910 

Wage  and  Hour  DIvialon 

RULES 

Student-learners,  apprentices,  learners,  messengers,  and 

student  workers;  employment:  regulations 

consolidation.  64956-64966 


Separate  Parts  In  Thia  laaua 


Department  of  Defense.  General  Senices  Administration, 
National  Aeronautics  and  Space  Administration. 
64912-64953 

Part  HI 

Departinent  of  Labor,  Wage  and  Hour  IMvision,  64956- 
64966 

Partiv 

Securities  and  Exchange  Commission.  64968-64990 

Party 

Department  of  Agriculture.  Cooperative  State  Research, 
Education,  and  Extension  Service,  64992-64994 

Part  VI 

Federal  Reserve.  64996-64999 

Part  VII 

The  President  65003-65004 


Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  Uiis  issue. 


Baetronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
docimients  on  pubUc  inspection  is  available  on  202-275- 
1538  or  275-0920. 


vni 


/  Vol.  82,  No.  236  /  Tiw«day.  Decamber  9.  1997  /  Contents 


cm  PARTS  AFFECTB)  M  THIS  ISSUE 


'  Aids  Mdlon  at  tw  WHI  ol  M»  I 


•  cm 

Pnttmrnm 
/4U..— ..... 

ram 

aoi ^. 

•  cm 


sti  — _. 

441 

lacm 

266 


..66003 

.64677 


.64767 
..64767 


225.. 


226. 

14CFR 

99 


„64007 
.64760 


.64680 


90  (8  documams) -.64775, 

64777. 64779. 64780. 64782. 
64764.64786.64787 

16CFn 

64682 


17L 

290.~ 6*9M 

290 64968 

270 .64968 

274  (2  JucunwnU) 64687. 

64968 

16  cm 

36 ™ 64688 

37... 64775 

MCFII 


627 

90  cm 


67 

76 -.. 

•ICPfl 

500 

96CFR 

17 


.64066 

64789 

64789 

. 64720 

64722 


20. 


.64700 


40  cm 

52  (2  documents) 64722. 

64725 

68»............™ - 64736 

61  „ .. 64725 

721  ..„ ~ 64738 


62 

721 ... 


64794 

„ 64796 

41  cm 

106-60 64740 

47  cm 

49 64741 

62 64750 

69 64741 

64  (2  docunwms) 64741. 

64750 

46  cm 

C*\.  I  (2  docunents) 64812. 

64952 
1  (2  document*) 64913. 


2 

4(2 


5 

6  (2  documents) 


12  (2  documents) . 

13  (2  documents) 
16  p  documents) 


17™ 

19  (3  documents) 


22. 
25. 
20. 


..44014 
.J4015. 

64016 
...44614 
...64016 
.»64014 
..44014. 

64016 
...44t14 
.-64014. 

64016 
.„64ei4. 

64016 
..J4014. 

64016 
....64014 
.64014. 


64916,64040 
..._...™64014 


31  (3  documents) 

32  (2  documents) 

33  (2  documents) 

36 

41 

42  (4  documents) 
64031. 

43 

45 

46 


91. 


..64066         52  (3  documents) 


53  (5  documents) 
64916.64934. 

80  cm 


64090 

44090 

6489'l.  64032 

64014. 

64016 

64014. 

94933 
J4014 

-44014 

64014 

64016 

64015. 

64034.64040 

_ 64916 

, .64014 

64014 

44036 

64016 

64014 

64014. 

64015,64016 

64014. 

64936.64940 

.64765 
.64760 


17  3  documents) 64799. 

64800 


Rules  and  Regulations 


64S77 


Fadaral 

VoL  62.  No.  236 

Tuewlay.  December  9.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appicabittty  and  legal  enect.  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  15ia 

The  Code  of  Federal  Regutations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGTSTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Animal  and  PiMrt  Hoyth  inspM:tion 


7CFR  Part 301 
{Docket  Na  67-160-1] 

Pin*  Shoot  Beatia;  Quarantlned'Araas 

AOENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnON:  Intraim  rule  and  request  for 
comments. 


r:  We  are  amrading  the  pine 
shoot  beetle  regulations  to  add  78 
counties  in  Illinois,  Indiana.  Maryland, 
Michigan.  New  YcHk,  Ohio. 
Peniuylvania.  West  Virginia,  and 
Wisconsin  to  the  list  of  quarantined 
areas.  This  action  is  necessary  to 
prevent  the  spread  of  the  pine  shoot 
beetle,  a  pest  of  pine  products,  into 
noninfested  areas  of  Uie  United  States. 
DATES:  Interim  rule  efiiactive  December 
3. 1997.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
February  9, 1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-100-1.  Regulatory 
Analysis  and  Development.  PPD. 
APHIS,  suite  3C03, 4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-100-1.  CommenU 
received  may  be  inspected  at  USDA. 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidajrs.  Persons  vvishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  focilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  MFORMATKM  COMTACT:  Ms. 
Christine  K.  Markham.  Regional 
Program  Manager.  PPQ,  APHIS.  505 
South  Lanola  Road,  Suite  201. 
Moorestown.  NJ,  08057-1549.  (609) 


753-5073;  or  Ms.  Coanne  OHem. 
Operations  Officer.  Domestic  and 
Emergency  Programs.  PPQ.  APHIS,  4700 
River  Road  Unit  134.  Riverdale.  MD 
20737-1236.  (301)  734-8717.  E-mail: 
cohemOaphis.usda.gov. 

8UPPI3»frARV  INFORMATION: 
Backgromid 

The  regulations  in  7  CFR  301.50 
=    (referred  to  below  as  the  regulations) 
impose  TBstrictions  on  the  interstate 
movement  of  certain  regulated  articles 
from  quarantined  areas  in  order  to 
prevent  the  spread  of  the  pine  shoot 
beetle  (PSB)  into  noninfested  areas  of 
the  United  States. 

PSB  is  a  pest  of  pine  trees.  PSB  can 
cause  damage  in  weak  and  dying  trees. 
where  reproduction  and  immatiue 
stages  of  PSB  occur,  and  in  the  new 
growth  of  healthy  trees.  During 
"maturation  feeding."  young  beetles 
tunnel  into  the  center  of  pine  shoots 
(usually  of  the  current  year's  growth), 
causing  stimted  and  distorted  growth  in 
host  trees.  PSB  is  also  a  vector  of  several 
diseases  of  pine  trees.  Adults  can  fly  at 
least  one  kilometer,  and  infested  trees 
and  pine  products  are  often  transported 
long  distances;  these  fectors  may  result 
in  the  establishement  of  PSB 
populations  fer  from  the  location  of  the 
original  host  tree.  This  pest  damages 
urban  ornamental  trees  and  can  cause 
economic  losses  to  the  timlwr. 
Christmas  tree,  and  nursery  industries. 

PSB  hosts  include  all  pine  species. 
The  beetle  has  been  found  in  a  variety 
of  pine  species  (Pinut  spp.)  in  the 
United  States.  Scotch  pine  (P.  sy/vestns) 
is  the  preferred  host  of  PSB.  The  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  has  determined,  based  on 
scientific  data  from  European  countries, 
that  fir  [Abies  spp.),  spruce  [Larix  spp.), 
and  larch  [Picea  spp.)  are  not  hosts  of 
PSB. 

Surveys  recently  conducted  by  State 
and  Federal  inspectors  revealed 
additional  areas  infissted  with  PSB  in 
eight  States  that  were  previously  known 
to  contain  infested  areas  (Illinois, 
Indiana.  Maryland.  Michigan.  New 
Yorit,  Ohio,  Pennsylvania,  and  West 
Virginia)  and  one  area  infested  with  PSB 
in  a  State  that  was  not  previously 
known  to  contain  infested  areas 
(Wisconsin).  Copies  of  the  surveys  may 
be  obtained  by  writing  to  either  of  the 
individuals  listed  under  FOR  FURTHER 
MFORMATION  CONTACT. 


The  regulations  in  §  301.50-3  provide 
that  the  Administrator  of  APHIS  will  list 
as  a  quarantined  area  each  State,  or  each 
portion  of  a  Stale,  in  which  PSB  has 
been  found  by  an  inspector,  in  which 
the  Administrator  has  reason  to  believe 
PSB  is  present,  or  that  the  Administrator 
considers  necessary  to  regulate  because 
of  its  inseparability  for  quarantine 
enforcement  purposes  firam  locaUties  in 
which  PSB  has  been  found. 

In  accordance  with  these  criteria,  we 
are  designating  Boone.  Bureau.  De  Kalb, 
La  Salle,  Lee,  McLaan,.Ogle.  Piatt. 
Putnam,  and  Stephenson  Counties,  11.; 
Carroll.  Foimtain.  Madison,  Randolph. 
Wanen,  and  Wayne  Counties,  IN; 
Garrett  and  Washington  Counties,  MD; 
Alcona,  Alpena,  Antrim,  Benzie, 
Charlevoix,  Crawrford,  Emmet.  Gladwin. 
Grand  Traverse,  Kalkasa.  Lake.  Luce, 
Mackinac.  Manistee,  Mason,  Mecosta, 
Missaukee,  Montmorency.  Muskegon. 
Newaygo.  Oceana,  Ogemaw,  Osceola, 
Oscoda.  Otsego,  Ottawa,  Presque  Isle, 
and  Wexford  Counties,  MI;  Cayuga. 
Schuyler.  Seneca.  Tompkins,  Wayne, 
and  Yates  Counties.  NY;  Allen. 
Auglaize.  Defiance.  Hancock.  Hardin. 
Harrison.  Henry.  Hocking.  Jefferson, 
Licking.  Logan.  Marion.  Mercer. 
Morrow.  Peny.  Putnam,  Union,  and  Van 
Wert  Counties,  OH;  Cambria.  Indiana. 
Potter.  Somerset,  and  Washington 
Coimties.  PA;  Brooke  and  Ohio 
Counties,  WV;  and  Grant  County.  WI,  as 
quarantined  areas,  and  we  are  adding 
them  to  the  list  of  quarantined  areas 
provided  in  §  301 .50-3(c). 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  a  situation  exists  that 
warrants  publication  of  this  interim  rule 
without  prior  opportunity  for  public 
comment.  Immediate  action  is  necessary 
to  prevent  PSB  from  spreading  to 
noninfested  areas  of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  imprecticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C  553 
to  make  it  efiisctive  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  dociunent  in  the 
Federal  Roister.  It  will  include  a 
discussion  of  any  comments  we  receive 
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and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

ExecutiTe  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

In  accordance  with  5  U.S.C.  603.  we 
have  performed  an  Initial  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regarding  the  impact  of  this 
interim  rule  on  small  entities.  However. 
we  do  not  currently  have  all  of  the  data 
necassary  for  a  comprehensive  analysis 
of  the  effects  of  this  interim  rule  on 
small  entities.  Therefore,  we  are  inviting 
comments  on  potential  afiscts.  In 
particular,  we  are  interMtad  in 
determining  the  number  and  kind  of 
small  entities  that  may  incur  benefits  or 
costs  from  the  implementation  of  this 
interim  rule. 

Under  the  Plant  Quarantine  Act  and 
the  Federal  Plant  Pest  Act  (7  U.S.C 
ISObb.  ISOdd.  ISOee,  150ff.  161.  162. 
and  164-167),  the  Secretary  of 
Agricultura  is  authorized  to  regulate  the 
interstate  movement  of  articles  to 
prevent  the  spread  of  injurious  plant 
pests  in  the  United  States. 

The  FSB  regulations  impose 
restrictions  on  the  interstate  movement 
of  certain  regulated  articles  from 
quarantined  areas  in  order  to  prevent 
the  spread  of  PSB  into  noninfeetad  ataas 
of  the  United  Sutes.  This  rule  amends 
these  regulations  by  adding  78  counties 
in  0  States  to  the  list  of  quarantined 
areas.  This  action  is  necessary  to 
prevent  the  spread  of  PSB.  a  pest  of  pine 
products,  into  noninfiBsted  areas  of  the 
United  States. 

Currently,  there  are  approximately 
1.046  nursery  operations  in  the  78 
newly  regulated  counties.  Of  those, 
approximately  717  are  considered  small 
entitles.  We  have  not  determined  the 
size  of  the  remaining  329  nursery 
operations  in  the  following  6  counties: 
Boone  County.  IL;  Muskegon  and 
Ottawa  Counties.  MI;  Wayne  County. 
NY;  Allen  County.  OH;  and  Indiana 
County.  PA.  Small  nurseries  are  defined 
as  those  entities  with  annual  sales  of 
leas  than  $150,000.  Most  of  these 
nurseries,  both  large  and  small, 
specialize  in  production  of  deciduous 
landscape  products,  but  some  also 
produce  rooted  pine  Christmas  trees  and 
some  pine  nursery  stock.  Most  of  the 
nurseries  that  produce  rooted  pine 
Christmas  trees  and  pine  nursery  stock 
%rill  not  be  notably  affected  by  this  rule, 
either  because  these  commodities 
comprise  a  very  minor  share  of  their 


producU  or  because  they  serve  largely 
local  populations. 

Other  Christmas  tree  producers  and 
logging  operations  in  the  78  newly 
regulated  counties  may  also  be  affected 
by  this  rule.  However,  at  this  time,  we 
are  unable  to  determine  the  number  of 
these  types  of  small  entities  in  the 
newly  regulated  counties.  We  invite 
comments  to  help  us  determine  the 
number  of  these  types  of  small  entities 
that  may  incur  benefits  or  costs  from  the 
implementation  of  this  rule. 

Affected  businesses  can  maintain 
markets  outside  the  regulated  areas  by 
arranging  for  inspections  and  the 
issuance  of  certificates  or  limited 
permits,  or  by  fumigating  or  cold 
treating  the  regulated  articles. 
Inspection  is  provided  at  no  cost  during 
normal  business  hours.  However,  there 
may  be  imputed  costs  to  the  businesses 
in  preparing  for  the  inspections  and 
possible  marketing  delays.  Such  costs 
and  inconveniences  may  be  more  likely 
for  producers  of  live  pine  nursery  stock, 
since  inspection  is  required  of  each  live 
plant  before  it  may  be  moved  to  a 
nonregulated  area.  For  producers  in 
these  counties  who  already  have  their 
trees  inspected  for  other  pests,  another 
inspection  may  be  a  relatively  small 
bunien,  ospecialiy  when  compared  to 
the  societal  benefiu  of  minimizing  the 
human-assisted  movement  of  PSB. 

The  alternative  to  this  interim  rule 
was  to  make  no  changes  in  the 
regulations.  After  consideration,  we 
reacted  this  alternative  because  the 
quarantine  of  the  78  counties  listed  in 
this  document  is  necessary  to  prevent 
the  artificial  spread  of  PSB. 

This  interim  rule  contains  no 
reporting  or  recordkeeping 
requirements. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  end  is  subfect  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

ExecntiTe  Order  129M 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  nde:  (1)  PreempU  all  SUte 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule:  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 


requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

National  EnTironmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  treatment  of  pine 
products  from  these  78  newly  regulated 
counties  will  not  present  a  risk  of 
introducing  or  disseminating  plant  pests 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C  4321  et geq).  (2) 
regulatk>ns  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS*  NEPA 
Implementing  Procedures  (7  CFR  part 

372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-28 1 7  to    . 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  either  of  the  individuals 
listed  under  FOR  RiNTHBI  MTOMHATION 
OONTACT. 

List  of  Safa^Bcto  in  7  CFR  Fait  301 

Agricultural  commodities. 
Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301-OOME8TIC  QUARANTINE 
NOTICES 

1.  The  authority  ciution  for  part  301 
continues  to  read  as  follows: 

Antkortty:  7  U.S.C  147a.  l&Obb.  ISOdd. 
ISOee.  150ff.  161. 162.  and  164-167;  7  CFR 
2.22.  2.60,  and  371.2(c). 

2.  Section  301.50-3  is  amended  as 
follows: 
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Alpena  County.  The  entire  county. 
Antrim  County.  The  entire  county. 


a.  In  paragraph  (c),  under  Illinois. 
Indiana,  Maryland,  Michigan,  New 
York.  Ohio,  Pennsylvania,  and  West 

Virginia,  by  adding  new  counties  in  o      ■  r^  ^^ 

alphabetical  order  to  read  as  set  forth  ""*  County.  The  entire  county, 

below.  *       *       •       •       • 

b.  In  paragraph  (c).  by  adding,  in 
alphabetical  oider.  a  new  entry  for     - 
Wisconsin  to  read  as  set  forth  below. . 

c.  By  revising  paragraph  (d)  to  read  as 
set  forth  below. 


1301.50-^    Quarantined 

•  •        •        •        • 

(c)  •  •  • 

ILLINOIS 

Boone  County.  The  entire  county. 
Bureau  County.  The  entire  county. 

•  •        •        •        • 

De  Kalb  County.  The  entire  county^ 

•  *        •        •        » 

la  Salle  County.  The  entire  coimty. 
Lee  County.  The  entire  coimty. 


Charlevoix  County.  The  oitire  county. 

•        •        •       • 

Crawford  County.  The  entire  county. 
Emmet  County.  The  entire  county. 


Gladwin  County.  The  entire  coimty. 
Grand  Traverse  County.  The  entire 
county. 

•  *        •        •       * 

Kalkasa  County.  The  entire  county. 

•  •        *        *        • 

Lake  Covnty.  The  entire  county. 


OHIO 

Allen  County.  The  entire  county. 

•  •        •        •        • 

Auglaize  County.  The  entire  county. 

•  •        •        »        • 

Defiance  County.  The  entire  county. 

•  •        •        •        • 

Hancock  County.  The  entire  county. 
Hardin  County.  The  Mitire  county. 
Harrison  County.  The  entire  county. 
Henry  County.  The  entire  coiuity. 
Hocking  County.  The  entire  county. 

•  •        •        •        • 

Jefferson  County.  The  entire  county. 

•  •        •        •        • 

Licking  County.  The  entire  county. 
Lt^n  County.  The  entire  county. 


Luce  County.  The  entire  couilty 
Mackinac  County.  TTie  entire  county. 


Marion  County.  The  entire  county. 


McLean  County.  The  entire  county.  Mecosta  CouiOy.  The  entire  county. 

Ogle  County.  The  entire  county. 


Mercer  County.  The  entire  county. 
Manistee  County.  The  entire  county.  Morroiv  County.  The  entire  county. 

Afosofl  County.  The  entire  county. 


Piatt  County.  The  entire  county. 
Putnam  County.  The  entire  county 
Stephenson  County.  The  entire 
county. 


INDL\NA 

Carroll  County.  The  entire  county. 

•  •        •        • 

Fountain  County.  The  entire  county. 

•  *        •        * 

Madison  County.  The  entire  county. 

•  *        •        * 

Randolph  County.  The  entire  county. 

•  •        •        ♦ 

Warren  County.  The  entire  county. 
Wayne  County.  The  entire  county. 

•  •        •        * 

MARYLAND 


Garrett  County.  The  entire  county. 
Washington  County.  The  entire 
county. 

MICHIGAN 

Alcona  County.  The  entire  county. 


Missaukee  County.  The  entire  county. 

•        •        *        •        • 

Montmorency  County.  The  oitire 
county. 

Muskegon  County.  The  entire  county. 
Newaygo  County.  The  entire  county. 

Oceana  County.  The  entire  county. 
Ogemaw  County.  The  entire  county. 
Osceola  County.  The  entire  county. 
Oscoda  County.  The  entire  county. 
Otsego  County.  The  entire  county. 
Ottawa  County.  The  entire  county. 
Presque  Isle  County.  The  entire 
coimty. 

Wexford  County.  The  entire  county. 

NEW  YORK 

•        •        *        •        » 

Cayuga  CouiOy.  The  entire  county. 

Schuyler  County.  The  entire  coimty. 
Seneca  County.  The  entire  coimty. 


Perry  County.  The  entire  county. 

Putnam  County.  The  entire  county. 
•        •        *        •        •  ' 

Union  County.  The  entire  county. 
Van  Wert  County.  The  entire  county. 


Tompkins  County.  The  entire  county. 
Wayne  County.  TTie  entire  coimty. 
•        •        •        » 

Yates  County.  The  entire  county. 


PENNSYLVANL\ 

•  •        •        •        • 

Cambria  County.  The  entire  county. 

•  •        •        •        • 

Indiana  County.  The  entire  county. 

Potter  County.  The  entire  county. 
Somerset  County.  The  entire  county. 

•  •        •        »        • 

Washington  County.  The  entire 
county. 

•  •        •        *        * 

WESTVIRGINL\ 
Brooke  County.  The  entire  county. 

Ohio  County.  The  entire  county. 

WISCONSIN 

Grant  County.  The  entire  county, 
(d)  A  map  of  the  quarantined  areas 
follows: 

aaUNQ  COOE  S410-t4-P 
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Pine  Shoot  Beetle 

Regulated  Counties 


■UMQOOM  34ie-M-C 

Done  in  WMhington.  DC.  this  3rd  day  of 
DKomber  1997. 
CralgA.  Rm4. 

Acting  Administrator,  Animal  and  Plant 
Hmihh  Inspection  Senricv. 
[FR  Doc.  87-32194  Filed  12-8-97;  8:45  am) 

MJJMaOOOC  341ft-M-» 


DEPARTMENT  OF  TRANSPORTATION 
FMtoral  Aviatton  Administration 

14  CFR  Part  39 

(Doclwl  No.  97  MM  37-AD;  Anwndnwnt 
30-10236;  AO  97-2S-12] 

RIN2120-AA64 

AlrworthinMa  Diractivas;  BomtMrdiar 
Modal  CL-44  Sariaa  Alrptanaa 

AQENCY:  Federal  Aviation 
Administration,  DQT. 

ACTION:  Final  rule. 


:  This  amendment  adopts  a 
new  airworthinese  directive  (AD). 
applicable  to  all  Bombardier  Model  CL- 
44  Mria*  airplanes,  that  requires 


ravising  the  Airplane  Flight  Manual 
(AFM)  to  modify  the  limitation  that 
prohibits  positioning  the  j>ower  levers 
below  the  flight  idle  stop  during  flight, 
and  to  provide  a  statement  of  the 
consequences  of  positioning  the  power 
levers  below  the  flight  idle  stop  during 
flight.  This  amendment  is  prompted  by 
incidents  and  accidents  involving 
airplanes  equipped  with  turboprop 
engines  in  which  the  ground  propeller 
beta  range  was  used  improperly  during 
flight.  The  actions  specified  by  this  AD 
are  intended  to  prevent  Ice*  of  airplane 
controllability,  or  engine  overspeed  and 
consequent  loss  of  engine  power  caused 
tiy  the  power  levers  being  positioned 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight. 

DATES:  Effective  January  13. 1998. 

AOOHESSES:  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Ronton. 
Washington:  or  at  the  FAA.  Engine  and 
Propeller  Directorate.  New  York  Aircraft 
CertificaUon  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream.  New  York. 


FOR  RmTHER  MRMMATKW  OONTACT: 
Peter  LeVoci.  Flight  Test  Pilot.  Systems 
and  Flight  Test  Branch.  ANE-172.  FAA. 
Engine  and  Propeller  Directorate.  New 
York  Aircraft  Certification  Office.  10 
Fifth  Street.  Third  Floor.  Valley  Stream. 
New  Yoric  11581;  telephone  (516)  256- 
7514:  fax  (516)  568-2716. 

9UPP\JBUBnMy  mfonmatkm:  a 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Bombardier 
Model  CU-44  series  airplanes  was 
published  in  the  Federal  Register  on 
May  28. 1997  (62  FR  28813).  That  action 
proposed  to  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  modify  the  limitation  that 
prohibits  the  positioning  of  the  power 
leven  below  the  flight  idle  stop  while 
the  airplane  is  in  flight,  and  to  add  a 
statement  of  the  consequences  of 
positioning  the  power  levera  below  the 
flight  idle  stop  while  the  airplane  is  in 
flight. 

Interested  persons  have  been  afforded 
an  opf)ortunity  to  participate  in  the 
making  of  this  amendment.  Due 
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consideration  has  been  given  to  the 
comments  received. 

Request  to  Withdraw  the  Proposal 

One  commenter,  the  manufacturer, 
considers  that  a  revision  to  the 
Limitations  Section  of  the  AFM,  issued 
on  December  6. 1996.  fiilly  meets  the 
intent  of  the  proposed  rule.  Therefore, 
the  manufacturer  concludes  that  an  AD 
for  the  Model  CL-44  series  airplane  is 
not  required. 

The  FAA  does  not  concur  that 
inserting  the  AFM  revision  referenced 
by  the  commenter  into  the  AFM 
provides  an  adequate  method  of 
compliance  with  the  final  rule.  That 
revision  does  not  contain  reference  to 
the  fact  that  feilure  to  observe  the 
prohibition  may  cause  loss  of  airplane 
control,  and  as  such,  does  not 
completely  meet  the  intent  of  the  rule. 
The  FAA  acknowledges  that  revising  the 
AFM  to  add  the  phrase  "loss  of  airplane 
control"  as  a  consequence  of  failure  to 
observe  the  prohibition  would  provide 
adequate  compliance  with  the 
requirements  of  the  final  rule. 
Therefore,  the  FAA  wU  consider 
requests  for  approval  of  an  alternative 
method  of  compliance  in  accordance 
with  the  provisions  of  paragraph  (b)  of 
this  AD. 

Request  to  Clarify  That  No  Acddents 
Occur  led  on  the  CL.^4 

This  same  commenter  notes  that  the 
text  of  the  proposed  rule  does  not  make 
it  clear  that  no  accidents  have  occurred 
on  Model  CL-44  series  airplanes  as  a 
result  of  ground  propeller  beta  range 
being  used  improperly  during  flight. 
The  commenter  requests  that  the  FAA 
clarify  this  in  the  final  rule. 

The  FAA  acknowledges  that  no 
accidents  have  occurred  involving 
Model  CL-44  series  airplanes  that  have 
been  attributed  to  ground  propeller  beta 
range  being  used  improperly  during 
flight  However,  the  FAA  considers  that 
the  wording  of  the  Summary  section  of 
the  proposed  rule  that  states.  "This 
proposal  is  prompted  by  incidents  and 
accidents  involving  airplanes  equipped 
with  turboprop  engines  in  which  the 
ground  propeller  beta  range  was  used 
improperly  during  flight."  is  correct. 
The  bet  that  the  FAA  did  not 
specifically  name  each  manu£EK:turer 
and  airplane  model  on  which  those 
incidents  or  accidents  occurred  does  not 
negate  the  fact  that  such  incidents  and 
accidents  did  occur  on  airplanes 
equipped  with  turboprop  engines.  The 
FAA  finds  that  no  change  to  the  final 
rule  is  necessary. 


Qarification  of  the  Rule 

Since  the  issuance  of  the  NPRM.  the 
FAA  has  noted  that  operations  manuals 
for  certain  airplanes  equipped  with  Dart 
turboprop  engines  may  contain 
refarence  to  "ground  fine  pitch"  rather 
than  "operations  below  the  flight  idle 
stop,"  as  specified  in  the  proposed  rule. 
Although  the  operations  manuals  refer 
to  both  of  those  phrases,  the  FAA  finds 
that  some  clarification  is  necessary. 
Therefore,  the  FAA  has  added  the 
phrase  "(i.e..  ground  fine  pitch)"  in 
paragraph  (a)  of  the  final  rule  as  a 
I>arenthetical  definition  of  "operations 
below  the  flight  idle  stop"  in  the  final 
rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
detemiined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

CostlBipact 

The  FAA  estimates  that  1  Bombardier 
Model  CL-44  series  airplane  of  U.S. 
registiy  will  be  affected  by  this  AD.  that 
it  will  take  approximately  1  work  hour 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  the  single  U.S. 
operator  is  estimated  to  be  $60  for  the 
one  affected  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 


Rqulatory  Inq»act 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govermqent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Ordn- 12812, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fedmalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  r^ulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Felmiary  28. 1979);  and  (3) 


will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-^AIRW0RTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

ArthiH*y:  49  U.S.C  106(g).  40113.  44701. 

139.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-25-12  BoohanUer,  Inc.  (Fomarfy 
Caaadair):  Amendment  39-10238. 
Docket  97-NM-37-AD. 


ApplicabUity:  All  Model  CI^-«4 

airplanes,  certificated  in  any  catsfoty. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  tlie  requiremenU  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requiremenU  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  asaossmant  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
tliis  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  propoaed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  airplane  controllability, 
or  engine  overspeed  and  consequent  loss  of 
engine  power  caused  by  the  po«*er  levers 
being  positioned  below  the  flight  idle  stop 
wtiile  the  airplane  is  in  flight,  accomplish  tlie 
feliotving: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statements. 
This  action  may  be  accompUshed  by 
inserting  a  copy  of  this  AD  into  the  AFM. 
"Positioning  of  power  levers  below  the 
flight  idle  stop  (i.e.,  ground  fine  pitch)  while 
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iIm  airpUiM  b  in  Biaht  ia  pfohibiiad.  Such 
pcMilionlng  OMy  tMdto  Iom  of  airpiaw 
control  or  nuy  raault  In  kn  ovuiipwd 
condiUoB  and  cooMquant  Iom  of  Migiaa 
powv." 

(b)  Aa  altanathrv  mathod  of  compUuica  or 
•dfualMaDt  of  tba  conpUanoa  tlma  thai 
ptovMw  SB  aeenlahia  kfMl  of  Hfaty  may  ba 
uMd  If  iMOMdV  (ha  MaaafK.  Naw  York 
AtoEMftCMttfioadM (MBoa (ACO).  FAA. 
bwiM  Mid  Propalkr  Oincknta.  Opacaton 
ihdlMbHdt  diair  laqMalt  throoth  M 
appropriala  FAA  Principal  MaiafMMnoa 
Inapactor,  who  may  add  comoaoli  aod  than 
iaod  it  to  the  Managar.  New  York  ACO. 

Nala  2:  Information  concerning  the 
axiatance  of  approved  altemativa  mathoda  of 
nratp'^—'^  with  this  AO.  if  any.  may  ba 
dSmiham  the  New  York  AGO. 

(c)  Special  flight  parmiu  may  ba  iaauad  in 
•ocordance  with  aections  21.197  and  21.189 
oftka  Federal  Aviation  Regulations  (14  CFR 
ai.l97  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  taquiramanta  of  this  AD 
cag  ba  ■crompliahad. 

(d)  Tills  MMBdBMnt  bacomaa  efbctiva  on 
laauary  13. 1996. 

Isaued  in  Renton.  Waahingtnn,  on 
r  2. 1997. 


JtcClm  Mnnriger  Thonaport  Airpfane 
Otadarato.  Aircraft  CerOfiaotion  Servica. 
IPR  Doc  97-32112  Filed  ll-«-«7;  •:4S  am] 
I  oooa  4ai«-is-u 


DEPARTMENT  OF  COMMERCE 

National  Instltuto  of  Standarda  and 
Technology 

15  CFR  Part  296 

(Docfcat  No.  97m22200-7Z7a-08] 

\0tn-AB*4 


Advanced  Technology  Progrwn 

AQCNCV:  National  Institute  of  Standard* 
and  Technology.  Technology 
Administration,  Ck>mmerce. 

ACnOW;  Final  rule. 

•UMMANV:  The  National  Institute  of 
Standards  and  Technology  (NIST)  is 
issuing  a  final  rule  which  amends  the 
implementing  regulations  for  the 
Advanced  Technology  Program  (ATP). 
Ma)or  changes  include  an  increase  in 
the  cost-sharing  requirement  for  laige 
companiea  applying  as  single  proposers 
in  future  competitions:  modification  of 
the  ATP  evaluation  criteria  for  project 
selection  to  place  greater  emphasis  on 
ioint  ventures  and  consortia  with  a 
noad  range  of  participants:  and  a  new 
role  iar  the  valuation  of  transfers 
betvraon  sep«ately-owned  joint  venture 
OMmbers  which  applies  to  transfers  of 
goods,  including  computer  software, 
and  services  provided  by  the  transfBror 


related  to  the  maintenance  of  those 
goods,  when  those  goods  or  services  are 
transferred  from  one  joint  venture 
BMrilBbr  to  other  separately-owned  joint 
venture  members. 

EFFKTIVE  OATC  This  rule  is  ofisctive 
December  0.1907. 

iTKM  OOMTACn 


To  receive  additional  program 
information,  contact  Barbara  Lambis  at> 
(301)  97»-«447. 

•UPm^nNTAflY  wrOWiATWW.  Tlie 
National  histitute  of  Standards  and 
Technology  is  issuing  a  final  rule  which 
amends  regulations  found  at  part  295  of 
title  15  of  the  Code  of  Federal 
Regulations,  which  impleineiits  the 
Advanced  Technology  Program  (ATP). 
In  a  statement  to  Congress  in  March  of 
1997,  Secretary  of  Commerce  William 
M.  Daley  announced  a  Departmental 
study  of  several  issues  raised  by 
Members  of  Congress  and  others 
concerning  the  policies  and  procedures 
of  die  ATP.  The  study  was  designed  to 
make  recommendations  for  possible 
changes  to  improve  the  effectiveness  of 
the  program.  Following  issuance  of  a  30- 
day  notice  of  opportunity  for  public 
comment  on  ways  to  improve  the 
operation  of  the  ATP,  recommendations 
for  possible  changes  were  made  to 
improve  the  eCCactiveness  of  the 
program. 

In  order  to  implement  the 
recommendations  and  the  decisions  of 
Secretary  Daley,  the  National  Institute  of 
Standards  and  Technology  is  today 
issuing  chai^as  to  the  operating 
pioceduraa  of  the  Advanced  Technology 
Plupm  fotind  at  part  295  of  title  15  of 
die  Code  of  Federal  Regulations.  These 
changes  strengthen  the  fundamental 
mission  of  the  ATP:  for  Government  to 
work  in  partnership  with  industry  to 
foster  the  development  and  broad 
dissemination  of  challenging,  high-risk 
technologies  that  offer  the  potential  for 
significant,  broad-based  economic 
benefits  for  the  nation. *Such  a  unique 
govemmont-industry  research 
partnership  fosters  the  acceleration  not 
only  of  dramatic  gains  in  existing 
industries,  but  also  acceleration  of  the 
development  of  emerging  or  enabling 
technologies  leading  to  revolutionary 
new  products,  industrial  processes  and 
services  for  the  world's  markets  and 
work  to  spawn  industries  of  the  2l8t 
centiuy.  Furthermore,  the  changes  alao 
ensure  that  the  fundamental  strengths  of 
the  ATP  remain  unchanged,  esfwcially 
the  requirement  that  the  ATP  continue 
to  be  a  wholly  merit-driven  program 
based  on  peer  review. 


Daaoriptkmoftbe 

Changes  to  part  295  include  revisions 
on  the  following  topics  (please  see  the 
analysis  of  comments  below  for 
additional  details): 

•  Revised  section  295.32(b)  increases 
the  cost-sharing  requirement  for  large 
companies  applying  as  single  proposers 
in  future  competitions.  "Large 
businesses,"  as  the  term  is  defined  in 
the  revised  Sec.  295. 2(k),  are  required  to 
cost-share  at  a  minimum  of  60  percent 

•  The  term  "large  business"  is 
defined  as  including  any  business, 
including  any  parent  company  plus 
related  subsidiaries,  having  annual 
revenues  in  excess  of  the  amount 
published  by  ATP  in  the  relevant 
annual  notice  of  availability  of  funds.  In 
establishing  this  amoimt,  ATP  may 
consider  the  dollar  value  of  the  total 
revenues  of  the  500th  company  in 
Fortune  Magazine's  Fortune  500  listing. 

•  The  ATP  evaluation  criteria  for 
project  selection  are  modified  to:  (1) 
place  greater  emphasis  on  joint  ventures 
and  consortia  with  a  broad  range  of 
participants;  and  (2)  better  define  the 
multi-step  selection  process  based  on  all 
of  the  criteria  in  Sec.  295.6. 

•  A  new  rule  is  established  in  Sec 
295.25  regarding  the  valuation  of 
transfers  between  separately-owned 
joint  venture  members.  The  rule  applies 
to  transfers  of  goods,  including 
computer  software,  and  services 
provided  by  the  transferor  related  to  the 
maintenance  of  those  goods,  when  those 
goods  or  services  are  transferred  from 
one  joint  venttire  member  to  other 
separately-owned  venture  members. 

•  Also,  a  number  of  administrative 
and  clerical  changes  are  proposed  to  be 
implemented  to  part  295  for  consistency 
and  clarity. 

Sonunary  of  Comments  " 

On  September  17. 1997,  NIST 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (62 
FR  48802).  In  response  to  this  notice 
three  letters  were  received:  one  from  a 
not-for-profit  research  organization,  one 
from  a  U.S. -owned  for-profit  company, 
and  one  from  an  individual.  An  analysis 
of  the  comments  follows. 

Section  295.2    Definition»—(l 
Comment) 

One  commenter  stated  that  the 
definition  of  "matching  ftmds"  luder 
Section  295.2(1)  eliminates  reference  to 
in-kind  contribution  of  personnel  and 
requested  clarification  on  whether  NIST 
considers  personnel  costs  to  be  a  cash 
contribution  that  would  not  be  subject 
to  the  30  percent  limitation  on  in-ldnd. 

NIST  Response:  Under  the  ATP 
program,  personnel  contributions  are 
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considered  as  "cash"  contributions 
when  made  by  funding  recipients  and, 
therefore,  would  not  be  subject  to  the  30 
percent  limitation. 

Section  295.3    Eligibility  of  United 
States  and  Foreign-Owned  Businesses— 
(1  Comment) 

One  commenter  stated  that  Section 
295.3.  "EUgibility  of  United  States  and 
foreign-owned  business",  is  un&ir  to 
U.S.  citizens  and  makes  the  goal 
outlined  in  Section  295.1  "F^upose", 
nearly  impossible  to  achieve.  The 
commenter  believes  that  we  should  use 
the  best  technology  in  the  world  to 
achieve  the  ATP  goals  of  "high  pay-off." 
The  ccnunenter  suggests  that  the 
ownership  rule  be  changed  to  that  of 
individual  representatives  who  must  be 
U.S.  citizens  regardless  of  employer, 
and  believes  this  would  be  fair  to  all 
U.S.  citizens,  who  have  a  right  to  be 
employed  in  the  U.S.  by  any  1^1 
entity.  The  commenter  concludes  that 
change  would  make  it  possible  for 
participating  coalitions  to  consider  the 
best  technology  in  the  world  to  help  the 
U.S.  develop  the  best  economic  growth 
in  a  competitive,  global  economy. 

MST  Response:  The  statutory 
authority  for  the  ATP,  Section  28  of  the 
NIST  Act  (15  U.S.C.  278n),  stipuktes 
ATP  eligibility  requirements.  Only 
Congress  has  the  authority  to  amend 
this  statute.  We  therefore  cannot  make 
any  changes  based  on  these  comments. 


Section  295.6    Criteria  for  Selection— (1 
Comment) 

One  commenter  requested 
clarification  of  what  it  meant  by  "cost- 
sharing"  in  section  295.6(d)(1),  Level  of 
commitment  of  proposer,  which  refers 
to  contributions  of  personnel, 
equipment,  facilities,  and  cost-sharins. 

NIST  Response:  The  "level  of 
commitment"  criterion  reflects  the 
extent  to  which  a  proposer  has 
demonstrated  a  commitment  to  the 
project  with,  for  example,  cash, 
personnel,  scientific  equipment,  and 
research  facilities.  Cost-sharing  as  used 
in  this  selection  criteria  includes  cash 
and  in-kind  contributions  and  the  level 
of  the  total  contribution,  i.e.,  low, 
average,  or  high. 

Section  295. 12    Special  Reporting  and 
Auditing  Requirements — (2  Comments) 

One  commenter  suggested  that  the 
ATP  award  stipulate  the  reporting 
requirements  needed  and  stated  that  the 
audit  requirements  are  a  duplication  of 
government  surveillance  and  are  not  in 
the  spirit  of  contractor  self  governance 
programs.  Companies  which  have 
resident  cognizant  Federal  audit(»8 
should  be  allowed  to  utilize  such 


auditors  to  conduct  the  audits  rather 
that  having  to  incur  additional  expenses 
to  hire  an  outside  Certified  Public 
Accoimt  (CPA).  The  commenter 
recommends  that  the  audit  requirement 
apply  on  an  as-needed  basis  for  firms 
who  do  not  have  systems  to  support 
government  contracting. 

MST  flesponse;  Each  ATP  award 
includes  guidance  on  the  financial, 
business,  and  technical  reporting 
requirements.  The  audit  requirement  is 
not  meant  to  be  duplicative  of  existing 
government  audit  surveys.  Resident 
cognizant  Federal  auditors  may  conduct 
the  required  audits  in  lieu  of  a  private 
CPA  firm. 

A  second  commenter  noted  that 
295.12  is  noted  as  being  revised  and 
then  removed. 

MSr  Response:  This  is  a 
typographical  error.  Section  295.12  is 
being  revised;  however,  section  295.14 
is  being  removed. 

Section  295.25    Special  Rule  for  the 
Valuation  of  Transfers  Between 
Separately-Owned  Joint  Ventur9 
Members— (1  Comment) 

One  commenter  stated  that  section 
295.25  will  serve  as  a  disincentive  for 
small  companies  to  become  joint 
venture  partners  and  they  will  likely 
only  provide  products  and  services  as 
subcontractors.  The  commenter  further 
stated  that  the  proposed  special  rule  is 
not  mandated  under  the  ATP  statute 
and  further  appears  to  be  at  odds  with 
the  ATP  objective  and  with  all  other 
government  pricing  principles.  The 
commenter  supports  the  use  of  GSA 
schedule  price  as  a  method  of  valuing 
products  and  services  and  asserts  that 
the  use  of  other  pricing  methods  for  the 
ATP  program  could  jeopardize 
preexisting  agreements.  He  also 
disagrees  that  transferred  services 
should  be  included  in  the  30  percent 
restriction  on  in-kind  contributions. 
MST  Response:  Toe  ATP  is  a  cost- 
shared,  high-risk  research  and 
development  program  and.  therefore,  it 
is  expected  that  participants  share  in 
risk  taking.  The  issues  related  to  an 
equitable  valuation  of  transfsrs  among 
joint  venture  participants  appear  to  be 
unique  to  this  program,  therefore, 
guidelines  from  other  Federal  programs 
would  not  necessarily  apply.  In  the 
ATP,  reimbursement  of  the 
government's  share  of  the  costs  is  based 
on  actual  costs  incurred  during  the 
period  of  cost  sharing  rather  than  on 
recovering  sunk  costs  (previously 
incurred  R&D  costs).  The  Department  of 
Commerce  deems  this  approach  to  be  a 
reasonable  compromise  between  a  very 
strict  interpretation  of  the  intent  of  the 
ATP  legislation  and  the  more  traditional 


policy  of  using  GSA  Schedule  pricing  m 
the  basis  for  valuatioiL  The  strict 
interpretation  would,  for  example, 
result  in  a  transfer  of  previously- 
developed  software  from  one  joint 
venture  participant  to  another  being 
valued  for  matching  funds  purposes 
essentially  at  zero.  We  recognize  that 
such  an  interpretation  would  cause 
hardship  for  many  ATP  proposers, 
hence  the  compromise.  ATP  recognizes 
that  some  smaU  companies  may  not 
have  the  resources  to  contribute  a 
significant  portion  of  the  cost-sharing, 
however,  joint  ventures  often  have  a 
mix  of  other  medium  and/or  large 
businesses  that,  in  the  aggregate,  can 
provide  the  required  cost-sharing. 

Section  295.32    Limitations  on 
Assistance— (1  Comment) 

Section  295.32(b),  which  raises  the 
cost  sharing  of  a  single  company  to  60 
percent,  and  Section  295.6,  regarding 
the  evaluation  criteria,  will  make  it 
more  difficuh  for  single  companies  to 
participate.  The  commenter  nirther 
states  that  no  rationale  is  given  for  the 
changes. 

MST  Response:  ATP  agrees  that  the 
change  could  make  it  more  difBcult  for 
some  large  businesses  to  participate  in 
ATP  as  single  company  proposers. 
There  has  been  much  heated  debate  in 
the  Congress  and  elsewhere  concerning 
cost  sharing  in  ATP  and  the  role  of  large 
firms  appl)ring  as  single  company 
proposers.  Many  people  have  expressed 
the  viewpoint  that  large  businesses 
should  be  expected  to  support  more 
than  50  percent  of  the  total  project  cost 
(Under  the  previous  rule,  large 
companies  with  very  low  indirect  costs 
could  recover  more  than  50  percent  of 
total  project  costs.)  DOC  believes  that 
the  change  will  result  in  a  broader 
consensus  that'the  ATP's  policies  for 
large  businesses  are  fair  and 
appropriate. 

Additional  Information 

Effective  Date  of  the  Final  Rule 

This  final  rule  relating  to  grants, 
benefits,  and  contracts  is  exempt  from 
the  delayed  effective  date  requimnent, 
and  accordingly,  under  section  553(a)(2) 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553),  is  therefore  being  made 
effective  immediately  without  a  30  day 
delay  in  effective  date. 

Executive  Order  12866 

This  rule  has  been  determined  not  to 
be  significant  under  section  3(f)  of 
Executive  Order  12866. 

Executive  Order  12612 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
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to  warrant  preparation  of  a  Federalism 
Msassmant  under  Executive  Order 
12612. 

Regulatory  Flexibility  Act 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy.  Small 
Business  Administration,  that  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  (5  U.S.C  605(b)).  This  is 
because  there  are  only  a  small  number 
of  awardees  and  thus  only  a  small 
number  of  awards  will  be  given  to  small 
luiiiiiiiiM  Specifically,  based  on  past 
experianoe  and  currently  foreseen 
budges,  the  ATP  would  exnoct  to 
receive  only  a  few  hundred  propoaals 
annually  from  small  businesses,  and 
from  these,  to  make  under  100  awards. 
The  program  is  entirely  voluntary  for 
the  partidpanU  that  seek  funding. 

Paperwork  Beduction  Act 

Notwithstanding  any  other  provisions 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
sub^  to  a  penalty  for  failure  to  comply 
with  a  collection-of-information,  subiect 
to  the  requirements  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq.. 
iinlnas  that  collection  of  information 
di^>lay8  a  currently  valid  Office  of 
tilaniqwiinnl  and  Budget  (ON4B)  control 
number. 

This  rule  contains  collection  of 
information  requiraments  subiect  to 
review  and  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (PRA).  The 
collection  of  information  requiraments 
have  been  approved  under  OMB  Control 
Number  0693-0009.  The  public 
reporting  burden  per  respondent  is 
estimated  to  range  between  20  and  30 
hotirs  per  submission  of  the  proposal 
and  3  hours  annually  for  recipients  of 
financial  assistance  to  provide 
monitoring  reports.  This  estimate 
Includes  the  time  for  reviewing 
Instructions,  searching  existing  data 
•ouroaa.  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of 
inimaation.  Commaota  on  the  burden 
Mtimatos.  or  any  othar  aapect  of  the 
information  requirements,  should  be 
addressed  to  Barbara  Lambis.  Room 
A333,  Administration  Building  National 
Institute  of  Standards  and  Technology, 
Gaithersburg.  MD  20899. 

National  Environmental  Policy  Act 

Thia  rule  will  not  significantly  affect 
the  quality  of  the  human  environment. 
Therefore,  an  environmental  assessment 
or  Environmental  Impact  Statement  is 


not  required  to  be  prepared  under  the 
National  Environmental  Policy  Act  of 
1969. 

Executive  Order  12372 

Executive  Order  12372 
"Inteigovenunental  Review  of  Federal 
Programs"  does  not  apply  to  this 
program. 

List  of  Subjects  in  15  CFB  Part  295 

Inventions  and  piatents.  Laboratories. 
RMaarch,  Science  and  technology, 
Scientists. 

Dated:  December  3, 1007. 


(c)  In  carrying  out  the  rules  in  this 
part,  the  Program  endeavors  to  put  more 
emphasis  on  )oint  ventures  and 
consortia  with  a  broad  range  of 
participants,  including  large  companies, 
and  less  emphasis  on  support  of 
individual  large  companies. 

3.  Section  295.2(c)  is  revised  to  read 
as  follows: 


Unctor.  Proffnm  Office. 

For  reasons  set  fotth  in  the  preamble. 
Title  15,  part  295  of  the  Code  of  Federal 
Regulations  is  ammuled  as  follows: 

PART  29»-AOVANCEO  TECHNOLOGY 
PROOfUM 

1.  The  authority  dution  for  Part  295 
continues  to  read  as  follows: 

Aalhartlr  1'  VJ&.C.  27an. 

2.  Section  295.1  ia  reviaed  to  read  as 
follows: 


f2M.1 

(a)  The  porpoae  of  the  Advanced 
Technology  Program  (ATP)  is  to  assisted 
United  States  businesaes  to  carry  out 
leseaich  and  development  on  hi^  risk, 
high  pay-off,  emerging  and  enabling 
technology  These  technologies  are: 

(1)  Hi^  riak,  becauae  the  technical 
challengaa  aaaka  aucceaa  uncertain; 

(2)  High  pay-off.  becauae  when 
applied  they  offer  significant  benafiu  to 
the  U.S.  economy:  and 

(3)  Emerging  and  enabling,  because 
they  offer  wide  breadth  of  potential 
application  and  form  an  important 
tedmical  basis  for  future  commercial 
applications. 

(b)  The  rules  in  this  part  pieacribe 
policies  and  prooederea  far  the  award  of 
cooperative  agreements  under  the 
Advanced  Technology  Program  in  order 
to  ensure  the  fair  treatment  of  all 
proposals.  While  the  AdvaiK»d 
Technology  Program  is  authorized  to 
enter  into  grants,  cooperative 
agreements,  and  contracts  to  cany  out 
its  mission,  the  rules  in  this  part  address 
only  the  award  of  cooperative 
agreements.  The  Program  emplojra 
cooperative  agreements  rather  than 
grants  beceuae  such  agreements  allow 
ATP  to  anvdM  appropriate 
iiianagoninnt  overeight  of  projects  and 
•lao  to  link  ATP-funded  projects  to 
ongoing  R&D  at  the  National  Institute  of 
Standards  and  Technology  wherever 
such  linkage  would  increase  the 
likelihood  of  succees  of  the  project. 


(c)  The  term  direct  costs  means  costs 
that  can  be  identified  readily  with 
activities  carried  out  in  support  of  a 
particular  final  objective.  A  cost  may 
not  be  allocated  to  an  award  as  a  direct 
coat  if  any  other  cost  incurred  for  the 
same  purpose  in  like  circumstances  has 
been  assigned  to  an  award  as  an  indirect 
cost.  Because  of  the  diverse 
characteristics  and  accounting  practices 
of  different  organizations,  it  is  not 
possible  to  specify  the  types  of  costs 
which  may  be  classified  as  direct  coats 
in  all  situations.  However,  typical  direct 
coats  could  include  salaries  of  personnel 
working  on  the  ATP  project  and 
associated  reasonable  fringe  benefits 
such  as  medical  insurance.  Direct  costs 
might  also  include  supplies  and 
materials,  special  equipment  required 
spedfically  for  the  ATP  project,  and 
travel  associated  with  the  ATP  project 
ATP  shall  determine  the  allowability  of 
direct  costs  in  accordance  with 
applicable  Fedwal  cost  principles. 
•        •        •        •        • 

4.  Section  295.2  is  further  amended 
by  revising  the  reference  "S  295.2(r)"  in 
paragraph  (d)  to  read  "§  295.2(q)"  and 
by  removing  paragraph  (e), 
redesignating  paragraphs  (f)  through  (k) 
as  paragraplu  (e)  and  through  (j). 
removing  paragraph  (n),  redesignating 
paragraphs  (o)  through  (r)  as  paragraphs 
(n)  through  (q),  and  adding  new 
paragraph  (k)  to  read  as  follows: 

§296,2    DeflnMona. 

(k)  The  term  large  business  fat  a 
particular  ATP  competition  means  any 
biuiness,  induding  any  parent  company 
plus  related  subsidiaries,  having  annual 
revenues  in  excess  of  the  amount 
published  by  ATP  in  the  relevant 
annual  notice  of  availability  of  funds 
re(^iired  by  §  295.7(a).  In  establishing 
this  amount,  ATP  may  consider  the 
dollar  value  of  the  total  revenues  of  the 
500th  company  in  Foitime  Magazine's 
Fortune  500  listing. 

5.  The  newlv  designated  S  295.2(g)  is 
revised  to  read  as  follows: 

IS06.2    DellnlHona. 

•         •         •         •         r 
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(g)  The  term  indirect  costs  means 
those  costs  incurred  for  common  or  joint 
objectives  that  cannot  be  readily 
identified  with  activities  carried  out  in 
support  of  a  particular  final  objective.  A 
cost  may  not  be  allocated  to  an  award 
as  an  indirect  coat  if  any  other  cost 
incurred  for  the  same  purpose  in  like 
circumstances  has  been  assigned  to  an 
award  as  a  direct  cost.  Because  of 
diverse  characteristics  and  accoimting 
practicea  it  is  not  possible  to  specify  uie 
types  of  coats  which  may  be  classified 
as  indirect  costs  in  all  situaticHis. 
However,  typical  examplea  of  indirect 
costs  include  general  administration 
expenses,  such  as  the  salaries  and 
expenses  of  executive  officera. 
personnel  administration,  maintenance, 
library  expenses,  and  accounting.  ATP 
shall  determine  the  allowability  of 
indirect  costs  in  accordance  with 
applicable  Federal  cost  prindples. 

6.  The  newly  designated  §  295.2(h}  is 
reviaed  to  read  as  foUows: 


patents  and  the  granting  of  licenses  for 
the  results  of  sudi  venture,  but  does  not 
include  any  activity  specified  in 
paragraph  (jX2)  of  this  section. 

•        •        •        •        • 

8.  Section  295.2(1)  is  revised  to  rted 
as  follows: 


(h)  The  term  industry-led  joint 
research  and  development  venttue 
means  a  joint  research  and  development 
venture  that  consists  of  two  or  more 
separately-owned,  for-profit  businesses 
that  perform  research  and  development 
in  the  project:  control  the  venture's 
membwship,  research  directions,  and 
funding  priorities;  and  share  total 
project  costs  with  the  Federal 
government.  The  venture  may  indude 
additional  companies,  independent 
research  organizations,  univenities. 
and/or  governmental  laboratories  (other 
than  NIST)  which  may  or  may  not 
contribute  fimds  (other  than  Federal 
funds)  to  the  project  and  perform 
research  and  development  An 
independent  research  organization  may 
perform  administrative  tasks  on  behalf 
of  an  industry-led  joint  research  and 
development  venture,  such  as  handling 
receipts  and  disbursements  of  funds  and 
mwHng  antitrust  filings. 

7.  Redesignated  §  295.2(j)(l)(vi)  ia 
revised  to  read  as  follows: 

(296.2    DeHnlliona. 

«)•  '  ' 

(!)•   •   ' 

(vi)  Any  combination  of  the  purposes 
specified  in  paragraphs  (j)(l)  (i).  (ii). 
(iii),  (iv)  and  (v)  of  this  section,  and  may 
include  the  establishment  and  operation 
of  facilities  for  the  conducting  of 
research,  the  conducting  of  such  venture 
on  a  proteded  and  proprietary  basis, 
and  uie  prosecuting  of  applications  for 


(1)  The  tenn  matching  funds  or  cost 
sharing  means  that  portion  of  projed 
costs  not  borne  by  the  Federal 
government  Sources  of  revenue  to 
satisfy  the  required  cost  share  include 
cash  and  in-kind  contributions.  Cash 
contributions  can  be  from  recipient, 
state,  county,  dty.  or  other  non-federal 
sources.  In-ldnd  contributions  can  be 
made  by  radpimts  or  non-Cederal  third 
parties  (except  subcontractors  woridng 
on  an  ATP  projed)  and  include  but  are 
not  limited  to  equipment,  research  tools, 
software,  and  supplies.  Except  as 
specified  at  §  295.25,  the  value  of  in- 
ldnd  contributions  shall  be  determined 
in  accordance  with  OMB  Circular  A- 
110,  Subpart  C.  Section  23.  The  value  of 
in-ldnd  contributions  will  be  prorated 
according  to  the  share  of  total  use 
dedicated  to  the  ATP  program.  ATP 
restricts  the  total  value  of  in-ldnd 
contributions  that  can  be  used  to  satisfy 
the  costshare  by  requiring  that  such 
contributions  not  exceed  30  percent  of 
the  non-federal  share  of  the  total  projed 
costs.  ATP  shall  determine  the 
allowability  of  matching  share  costs  in 
accordance  with  applicable  federal  cost 
prindples. 

9.  Section  295.3(c)  is  added  as 
follows: 


§  296.9    EliglliWty  af  Untied 
iofelQn"Owneo 


(c)  Companies  owned  by  legal 
residents  (green  card  holdera)  may 
apply  to  the  Program,  but  befic»re  an 
award  can  be  given,  the  owner(s)  must 
either  become  a  dtizen  or  ownership 
must  be  transferred  to  a  U.S.  dtizen(s). 

10.  Section  295.4  is  revised  to  read  as 
follows: 


%  296.4   Tile  ealection  | 

(a)  The  selection  process  for  awards  is 
a  multi-step  process  based  on  the 
criteria  listed  in  §  295.6.  A  source 
evaluation  board  (SEB)  is  established  to 
ensure  that  all  proposals  receive  carefiil 
consideration.  In  the  first  step,  called 
"preliminary  screening."  proposals  are 
eliminated  that  do  not  meet  the 
requirements  of  this  part  or  the  Program 
announcement  Typical  but  not 
exclusive  of  the  reasons  for  eliminating 
a  proposal  at  this  stage  is  that  the 


proposal:  is  deemed  to  have  aerioua 
deficiencies  in  either  the  technical  or 
business  plan;  involves  produd 
development  rather  than  high  risk  RU): 
is  not  industry-led:  is  sipiificantly 
overpriced  or  underpriced  given  the 
scope  of  the  work;  dlaas  not  meat  the 
requirements  set  out  in  die  notice  of 
availabilify  of  funds  issued  pursuant  to 
§  295.7;  or,  in  the  case  of  joint  ventures, 
requests  more  than  a  aunority  share  of 
funding.  NIST  will  also  examine 
proposals  that  have  been  submitted  to  a 
previous  competitioB  to  determine 
whether  substantive  revisions  have  been 
made  to  the  earlier  proposal,  and,  if  not 
may  rejed  the  proposal  or  forward  it  to 
a  later  stage  in  the  review  process  based 
upon  the  earlier  review. 

(b)  In  the  second  step,  refaiTed  to  as 
the  "technical  and  business  review." 
proposals  are  evaluated  under  the 
criteria  found  in  %  295.6.  Propoaals 
judged  to  have  the  hi^ieat  merit  based 
on  die  selection  criteria  receive  further 
consideration  and  are  r^aned  to  aa 
"semifinalists." 

(c)  In  the  third  step,  niemd  toaa 
"selection  of  finalists,"  the  Program 
prepares  a  final  scoring  and  ranking  of 
semifinalist  proposals.  During  this  step, 
the  semifinalist  proposers  may  be  asked 
to  make  oral  presentations  <m  their 
proposals  at  NIST.  and  in  some  cases 
site  visits  may  be  required.  Sulqed  to 
the  provisions  of  §  295.6,  a  list  of  ranked 
finalists  is  submitted  to  the  Selecting 
OffidaL 

(d)  In  the  final  step,  referred  to  as 
"selection  of  awardees,"  the  Selecting 
Official  selects  funding  redpients  from 
among  the  finalists,  bued  upon:  (1)  The 
rank  order  of  the  proposals  on  the  basis 
of  all  selection  criteria  (§  295.6); 

(2)  Assuring  an  appropriate 
distribution  of  funds  among 
technologies  and  their  appUcations;  and 

(3)  The  availabilify  of  funds.  The 
Selecting  Official  is  responsible  for 
ensuring  that  only  proposals  that  meet 
the  Program  selection  criteria  receive 
awards.  The  Program  reserves  the  right 
to  withhold  awards  in  any  case  where 
a  search  of  Federal  records  disdoses 
information  that  raises  a  reasonable 
doubt  as  to  the  responsibilify  of  the 
proposer.  The  decision  of  the  Selecting 
Offidal  is  final. 

(e)  If  a  joint  venture  is  ranked  as  a 
finalist,  but  the  Program  determines  that 
the  joint  venture  contains  weaknesses  in 
its  stnictiue  or  cohesiveness  that  may 
substantially  lessen  the  probabilify  of 
the  proposed  program  being  completed 
successfully,  \he  Program  may  inform 
the  proposer  of  the  deficiencies  and 
enter  into  negotiations  with  the 
proposer  in  an  effort  to  remedy  the 
deficiencies.  If  appropriate,  funding  up 
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to  10  percent  of  Um  laomit  origtaally 
requested  by  the  ptopo— r  OMyM 
awarded  by  the  Program  to  tb«  propo— r 
to  assist  in  overcoming  the 
organizatiooal  deficiencies.  If  the 
Program  determines  within  six  months 
of  this  award  that  the  organizational 
deficiencies  have  been  corrected,  the 
Program  may  award  the  remaining 
funds  requested  by  the  proposer  to  that 
proposer. 

(n  NIST  reserves  the  right  t6  negotiate 
with  proposers  selected  to  receive 
awards  tlie  cost  and  scope  nf  the 
proposed  work,  e.g.,  to  add  or  delete  a 
taak(s)  to  improve  the  probability  of 
success  or  to  maiw  the  proposal  mora 
consistent  with  ATPs  mission. 

11.  Section  295.6  is  revised  to  read  as 
follows: 


§  296.6    CrMsrIs  fof  i 

The  evaluation  criteria  to  be  used  in 
selecting  any  proposal  for  funding 
under  this  Program,  and  their  respective 
weights,  are  listed  in  this  section.  No 
proposal  will  be  funded  unless  the 
Program  determines  that  it  has  high 
scientific  and  technical  merit,  no  matter 
how  meritorious  the  proposal  might  be 
with  respect  to  the  other  selection 
criteria.  Similarly,  no  proposal  will  be 
funded  that  does  not  require  Federal 
support  or  that  is  product  development 
rather  than  high  risk  R&D.  Each  of  the 
subfactors  within  a  selection  criterion 
shall  be  weighted  equally. 

(a)  Scientific  and  technical  merit  (30 
percent). 

(1)  Quality,  innovativeness,  and  cost- 
effectiveness  of  the  proposed  technical 
program,  that  is.  uniqueness  with 
respect  to  current  industry  practice. 
Proposers  shall  compare  and  contrast 
their  approaches  with  those  taken  by 
other  domestic  and  foreign  companies 
working  in  the  same  field. 

(2)  Appropriateness  of  the  technical 
risk  and  fsasibility  of  the  profect.  that  is. 
is  there  a  sufficient  knowledge  base  to 
justify  the  level  of  technical  risk 
involved,  and  is  the  risk  commensurate 
with  the  potential  payoff.  Projects 
should  press  the  state  of  the  art  while 
still  having  credibility  with  rsgHd  to 
technical  approach. 

(3)  Cohemcy  of  the  technical  plan 
and  clarity  of  vision  of  the  technical 
objectives,  and  the  degree  to  which  the 
technical  plan  meets  the  project  and.  in 
the  case  of  focused  program 
competitions,  program  goals. 

(4j  Integrated,  forward-looking,  team 
approach  to  the  project.  This  factor 
includes  the  extent  to  which  the  R&O 
laain  will  take  into  account  aspects  such 
as  research  and  raw  material  supplien 
and  considerations  of  manuCacturability 
and  requirements  of  customera. 


regulatory  concerns,  safety  issues,  and 
aavironmental  impacts.  It  also  includes 
the  extent  to  which  all  of  the  necessvy 
«»^««*~'  disciplines  will  be  brought 
Inlo  ths  RAO  and  bow  R&D, 
■■■dbctimng.  and  marketing  will  work 
logsdMr  in  an  integrated  fashion. 

(5)  Potential  broad  impact  on  U.S. 
technology  and  knowladfls  base. 

(b)  Potential  net  broad-oassd 
economic  benefits  (20  percent). 
Potential  to  improve  U.S.  economic 
growth,  taking  into  account  th* 
timeliness  of  the  proposal:  that  is.  tha 
potential  project  results  «rill  not  occur 
too  late  or  too  early  to  be  competitively 
useful,  and  the  degree  to  which  ATP 
support  is  essential  for  the  achievement 
of  the  broad-based  benefits  from  the 
proposed  R&D  and  appropriateness  of 
proposed  R&D  for  ATP  support.  This 
criterion  takes  into  consideration  the 
likelihood  of  the  results  being  achieved 
in  the  same  general  time  fraoM  bv  Um 
propoeer  or  by  other  U.S.  tmameamB 
without  ATP  support,  and  whether 
other  Federal  agencies  or  other  sponaon 
are  already  funding  very  similar  kinds 
of  work.  Projects  will  not  be  selected  if 
the  Program  judges  that  Federal  support 
is  not  needed.  In  assessing  the  potential 
for  broad-baaed  economic  benefits, 
emphasis  is  placed  on  a  strong  potential 
for^iiUovw  banafits  extending  well 
bayvMid  tfaoaa  accruing  to  the 
a«vardae(s).  Benefits  are  compared 
against  the  costs  of  the  proposal  to 
determine  cost-effectiveness  of  the 
proposal. 

(c)  Adequacy  of  plans  for  eventual 
commercialization  (20  percent). 

(1)  Evidence  that  if  the  project  is 
succassftil,  the  proposera  will  pursue 
further  development  of  the  technology 
toward  commercial  application,  either 
through  their  own  organization(s)  or 
throuoh  others. 

(2)  Dagraa  to  which  proposal 
identifies  potential  applications  of  the 
technology  and  provides  evidence  that 
tha  proposer  has  credible  plans  to 
assure  prompt  and  widespread  use  of 
the  technology  if  the  R&D  is  successful 
and  to  ensure  adequate  protection  of  the 
intellectual  property  by  the 
participant(s)  and.  as  appropriate,  by 
other  U.S.  businesses. 

(d)  Level  of  commitment  and 
organization  structure  (20  percent). 

(1)  Level  of  commitment  of  proposer 
aa  demonstrated  by  contribution  of 
personnel,  equipment,  facilities,  and 
cost-sharing.  Extent  to  which  the 
proposer  sssigns  the  company's  best 
people  to  the  project.  Priority  given  to 
this  work  in  reladon  to  other  company 
activities. 

(2)  For  joint  ventures,  the  extent  to 
which  the  joint  ventura  has  been 


structured  (vertical  integration, 
horizontal  integration,  or  both)  so  as  to 
include  sufficient  participants 
possessing  all  of  the  skills  required  to 
complete  successfully  the  proposed 

WOllL 

(3)  For  joint  ventures,  the  extent  to 
which  participation  by  small  businaaaaa 
is  encouraged  and  is  a  key  component 
of  the  proposal. 

(4)  Appropriateness  of  subcontractor/ 
supplier/collaborator  participation  and 
reistionships  (where  applicable).  For 
large  company  single  proposera,  the 
extent  to  which  subcontractor  t—mtng 
arrangements  are  featured  and  are  a  key 
component  of  the  proposal. 

(5)  Clarify  and  appropriateness  of 
management  plan.  Extant  to  which  tha 
proposers  have  clarified  who  is 
responsible  for  each  task,  and  the  chain 
of  command.  Extent  to  which  those 
responsible  for  the  work  have  adequate 
authorify  and  access  to  higher  level 
maoMement. 

(e)  Experience  and  qualifications  (10 
percent). 

(1)  Adequacy  of  proposer's  focilities, 
equipment,  and  other  technical, 
financial,  and  administrative  resources 
to  accomplish  the  proposed  program 
objectives.  This  factor  includes 
consideration  of  resources  possessed  by 
subcontracton  to  the  proposer  or  other 
collaboraton. 

(2)  Qiiality  and  appropriateness  of  the 
technical  staff  to  carry  out  the  proposed 
work  program  and  to  identify  and 
overcome  barriera  to  meeting  project 
objectives. 

(3)  Past  performance  of  the  company 
or  joint  venture  members  in  carrying  out 
similar  kinds  of  efforts  successfully, 
including  technology  application. 
Consideration  of  this  factor  in  the  case 
of  a  start-up  company  at  new  joint 
venture,  will  take  into  account  the  past 
performance  of  the  key  people  in 
carrying  out  similar  kinds  of  efforts. 

12.  Section  295.12  is  revised  to  read 
as  follows: 

§296.12    SpacW  rsportInQ and audMng 
reQuaamenta. 

Each  award  by  the  Program  shall 
contain  procedures  regarding  technical, 
business,  and  financial  reporting  and 
auditing  requirements  to  ensure  that 
awards  are  being  used  in  accordance 
with  the  Program's  objectives  and 
applicable  Federal  cost  principles.  The 
purpose  of  the  technical  reporting  is  to 
monitor  "best  effort"  progress  toward 
overall  project  goals.  The  purpose  of  the 
business  reporting  system  is  to  monitor 
project  performance  against  the 
Program's  mission  as  required  by  the 
Government  Performance  and  Results 
Act  (GPRA)  mandate  for  program 
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evaluation.  The  audit  standards  to  be 
applied  to  ATP  awards  are  the 
"Government  Auditing  Standards" 
(GAS)  issued  by  the  Comptroller 
General  of  the  United  States  (also 
known  as  yellow  book  standards)  and 
the  ATP  program-specified  audit 
guidelines.  "Hie  AIT  program-specific 
audit  guidelines  include  guidance  on 
the  number  of  audits  required  under  an 
award.  In  the  interest  of  efficiency,  the 
recipients  are  encouraged  to  retain  their 
own  independent  CPA  firm  to  perform 
these  audits.  The  Department  of 
Commerce's  Office  of  Inspector  General 
(OIG)  reserves  the  ri^t  to  conduct 
audits  as  deemed  necessary  and 
appropriate. 

13.  Section  295.14  is  removed. 

14.  Section  295.22  is  revised  to  read 
as  followrs: 


1296.22    LlmlMlonaoiii 

(a)  An  award  will  be  made  tmder  this 
sul^part  only  if  the  award  will  fiscilitate 
the  formation  of  a  joint  venture  or  the 
initiation  of  a  new  research  and 
development  project  by  an  existing  joint 
venture. 

(b)  The  total  value  of  any  in-kind 
contributions  used  to  satisfy  the  cost 
sharing  requirement  may  not  exceed  30 
percent  of  the  non-federal  share  of  the 
total  project  costs. 

15.  Section  295.25  is  added  to  subpart 
B  as  follows: 


1296^ 


rule  far  «M 


(a)  Applicability.  This  section  applies 
to  tiansfara  of  goods,  including 
computer  software,  and  services 
provided  by  the  transferor  related  to  the 
maintenance  of  those  goods,  when  those 
goods  or  services  are  transfarred  from 
one  joint  venture  member  to  other 
separately-owned  joint  venture 
membera. 

(b)  Rule.  The  greater  amount  of  the 
actual  cost  of  the  transferred  goods  and 
services  as  determined  in  accordance 
with  applicable  Federal  cost  principles, 
or  75  percent  of  the  best  customer  price 
of  the  transferred  goods  and  services, 
shall  be  deemed  to  be  allowable  costs; 
provided,  however,  that  in  no  event 
shall  the  aggregate  of  these  allowable 
costs  exceed  30  percent  of  the  non- 
Federal  share  of  the  total  cost  of  the 
joint  research  and  development 
program. 

(c)  Definition.  The  term  "best 
ctistomer  price"  shall  mean  the  GSA 
schedule  price,  or  if  such  price  is 
unavailable,  the  lowest  price  at  which  a 
sale  was  made  during  the  last  twelve 
months  prior  to  the  transfer  of  the 
particular  good  or  service. 


16.  Sections  295.31  and  295.32  are 
revised  to  read  as  follows: 

§296.31    QuaUllcaiionofprepoasra. 

Awards  under  this  subpart  will  be 
available  to  all  businesses,  sut^ect  teihe 
limitations  set  out  in  §§  295.3  and 
295.32. 


§296.32    UmHaUona  on  < 

(a)  The  Program  will  not  directly 
provide  funding  under  this  subpart  to 
any  govmnmental  entify,  academic 
institution  or  independent  nsseatch 
organization. 

(b)  For  propKwals  submitted  to  ATP 
after  December  31. 1997,  awards  to  large 
businesses  made  imder  this  subpart 
shall  not  exceed  40  percent  of  the  total 
project  costs  of  those  awards  in  any  year 
of  the  award. 

(c)  Awards  under  this  subpart  may 
not  exceed  $2,000,000,  or  be  for  more 
than  three  yean,  unless  the  Secretary 
provides  a  wnitten  explanation  to  the 
authorizing  coDunittees  of  both  Houses 
of  Congress  and  then,  only  after  thirty 
days  during  which  both  Houses  of 
Congress  are  in  session.  No  fonding  for 
indirect  costs,  profits,  or  management 
fees  shall  be  available  for  awards  made 
under  this  subpart 

(d)  The  total  value  of  any  in-kind 
contributions  used  to  satisfy  a  cost 
sharing  requirement  may  not  exceed  30 
percent  of  the  non-federal  share  of  the 
total  project  costs. 

17.  In  part  295  remove  the  word 
"applicants"  or  "applicant"  and  add  in 
its  place  the  word  "proposers"  or 
"proposer"  in  the  following  places: 
§  295.7(a),  (b)  and  (c):  §  295.21  section 
heading;  subpart  C  heading;  and 
"§  295.31  section  heading. 

(FR  Doc  97-32215  FUed  12-8-97;  8:45  am} 
i  OOOC  «1»-1S4I 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFRPart274 

[Rafaaaa  Noa.  33-7478;  IC-22920;  RIa  Na 
67-19-97] 

RM3236-AQ73 

Update  Of  Registration  Form  to  Reflect 
Fee  Rale  Change  for  Registration  of 
Certain  Investment  Company 
Sacurltlas 

AQBlcy:  Securities  and  Exchange 

Commission. 

ACTION:  Amendments  to  form. 

SUMNURY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
updating  the  fee  rate  information  in  the 


instructions  to  the  form  under  the 
Investment  Company  Act  of  1940  that 
prescribes  die  nMthod  by  which  ccotain 
investment  companies  calculate  and  pay 
registration  fees  on  securities  they  issue 
(the  form  was  last  published  at  62  FR 
47941  (Sept  12. 1997)).  On  November 
28, 1997.  legislation  was  enacted  that 
sets  a  new  fee  rate  of  $295  per 
$1,000,000  offered  or  sold  (prorated  for 
amounts  less  than  $1,0004)00). 
Registration  fees  imder  this  new  rate  are 
calculated  by  multiplying  the  aggregate 
offering  or  sales  amount  by  .000295. 
This  amendment  updates  the  refsrence 
to  the  current  fee  rate  in  the  instructions 
to  the  form. 

EFFECTIVE  DATE:  December  9, 1997. 
RM  FURTHER  ITOnMATlOW  OOMTACT: 
Robin  S.  Gross.  Staff  Attorney,  Office  of 
Regttlat(»y  Policy  at  (202)  942-0690,  or 
Carolyn  A.  Miller.  Seiuor  Financial 
Analyst,  Office  of  Financial  Analjrsis  at 
(202)  942-0513.  Division  of  Investment 
Management.  Sectirities  and  Exchange 
Conunission.  450  5th  Street,  N.W.,  Mail 
Stop  10-2,  Washington.  D.C  20549. 
SUPPLBCNTARY  arORMATION:  The 
Commission  today  is  amending 
Instruction  C.9  to  Form  24F-2  [17  CFR 
274.24]  under  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a]  (die 
"Investment  Company  Act"). 

Form  24F-2  is  uw  Form  on  wdiich 
certain  investment  companies  file  an 
annual  notice  of  securities  sold 
purauant  to  rule  24f-2  under  the 
Investment  Company  Act  (17  CFR 
270.24f-2].  The  Instruction  to  Item 
5(vii)  explains  that  the  multiplier  for 
calculation  of  the  registration  fee  is 
determined  by  the  Commission  in 
accordance  with  section  6(b)  of  the 
Securities  Act  of  1933  [15  U.S.C.  77f[b)]. 
The  Instruction  informs  filers  of  the 
multiplier  tiiat  was  in  effect  as  of  the 
date  of  the  most  recent  printing  of  the 
Form,  but  indicates  that  this  rate  is 
subject  to  change  firom  time  to  time, 
without  notice,  by  act  of  Congress 
through  appropriations  for  the 
Commission  or  other  laws. 

On  November  28,  1997,  legislation 
was  enacted  that  sets  the  fee  rate  at  $295 
per  $1,000,000  offiered  or  sold  (prorated 
for  amounts  less  than  $1,000,000).  Fees 
will  be  calculated  by  multiplying  the 
aggregate  offering  or  sales  amount  by 
.000295. 

The  Commission  is  amending  the 
Instruction  to  Item  5(vii)  of  Form 
24F-2  to  reflect  the  change  in  the  fee 
rate. 

Statutory  Aotfaority 

The  Commission  is  amending  Form 
24F-2  purauant  to  the  authwity  set  forth 
in  sections  24  and  38(a)  of  the 
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Investment  Company  Act  (15  U.S.C 
80a-24.  -37(a)l. 

Text  of  Fonn  AmafidiiiBnts 

For  the  reasons  set  out  in  the 
preamble.  Form  24F-2,  referenced  in 
S  274.24,  Title  17,  Chapter  II  of  the  Code 
of  Federal  Regulations,  is  amended  as 
foUows: 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

1.  The  authority  citation  for  Part  274 
continues  to  read  as  follows: 

AaAatttr-  IS  V-S>C  77t  77g.  77h.  77).  77s. 
78c(b).  787.  78m.  78n.  78o(d).  80a-«.  80e-24. 
•nd  80*-29,  uniau  otliOTwiM  ootad. 

2.  Form  24F-2  (referenced  in 

§  274.24)  is  amended  by  revising  the 
second  and  third  sentences  of 
Instruction  C.9  to  Item  5(vii)  to  read  as 
follows: 

Note:  Form  24F-2  does  nol,  and  the 
Mnendmeim  wdll  not.  appear  in  the  Code  of 
Fedarat  Ragulatic 


DEPARTMENT  OF  ENERGY 

FMerai  Energy  Regulatory 
Commlaalon 

18CFRPart36 


Form24F-3 

Annual  Notke  of  SKoritiaB  Sold 
Id  Rule  34^ 


Instractioaa 

•        •        •   ,     •        • 

C  Coaqmtation  of  Regjatration  Fee 

•  •  •  •  * 

t.  Itam  S(vii>— •  *  *  As  of  November 
28.  1997,  the  fee  rate  was  $295  per 
$1,000,000  offered  or  sold  (prorated  for 
amounU  lesa  than  $1,000,000).  The 
registration  fee  is  calculated  b^ 
multipljring  the  aggregate  offering  or 
sales  amoimt  by  .000295.  *  *  • 

For  tba  Commission,  by  tba  Offka  of  tlM 
Secratery.  punuant  to  dalagalad  authority. 

Dated:  December  2, 1997. 
Margarst  H.  McFarlaad. 
Deputy  S»enlary. 

(FR  Doc.  97-31961  Piled  12-8-97;  8:45  aa) 
aaiJNo  oooa  ssie-st-M 


004:  Order  Na  aift-B] 


Promottng  Wbdeeale  CompetMon 
ThroMgh  Open  Access  Non- 
Otocrtmlnatory  TrafwmiMlon  ScrvlOM 
by  PuWIc  UtflMes;  Recovery  of 
Stranded  Costs  l»y  PuMIc  UtHHIee  and 
Transmitting  LWIItiss 

Issued  November  25, 1997. 

AOeiCY:  Federal  Energy  Regulatory 

Commission.  Energy. 

ACTION:  Final  rule;  order  on  rehearing. 

•UMMANV:  The  Federal  Energy 
Regulatory  Commission  affirms,  with 
certain  clarifications,  the  fundamental 
calls  made  in  its  order  on  rehearing  of 
the  final  rule  in  this  proceeding.  The 
final  rule  directed  public  utilities  to 
open  their  transmission  lines  to 
competitors  and  to  offer  them  the  same 
charges  and  conditions  they  apply  to 
thraoaelves.  The  rule  also  gave  utilities 
an  opportunity  to  seek  recovery  of 
certain  stranded  costs,  i.e..  coats  that 
were  prudently  incurred  to  serve 
customers  that  use  open  access 
transmission  imder  Uie  final  rule  to  shift 
to  another  power  supplier.  The 
Commission  in  this  order  clarifies  its 
position  on  recovery  of  stranded  costs  in 
the  case  of  municipalizations  and 
municipal  annexations,  where 
customers  previously  served  by  a  public 
udlity  become  customers  of  a  municipal 
utility  instead. 

EFFECTIVE  DATE:  February  9, 1998. 
FOR  FUmMBI  SgQWMATWW  CONTACT: 
David  D.  Withnell  (Legal  Information- 
Docket  No.  RM95-8-003),  Office  of 
the  General  Counsel,  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E..  Washington.  D.C  20428. 
(202) 208-2083. 
Deborah  B.  Leahy  (Legal  Information — 
Docket  No.  RM94-7-004).  Office  of 
the  General  Counsel.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  N.E.,  Washington,  D.C  20428. 
(202) 208-2039. 
Daniel  T.  Hedberg  (Technical 
Infbrmation-^lockat  No.  RM95-8- 
003),  Office  of  Electric  Power 
Regulation,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E., 
Washington.  D.C  20426.  (202)  206- 
0243. 
Joseph  M.  Power  (Technical 
Information— Docket  No.  RM94-7- 
004),  Office  of  Electric  Po¥ver 
Regulation,  Federal  Energy  Regulatory 


Commission.  888  First  Street,  N.E.. 
Washington.  D.C  20426,  (202)  208- 
0243. 

•UPPIXMENTARY  MFOMiATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal '. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  2A,  688  First  Street.  N.E., 
Washington,  D.C.  20426.  The  complete 
text  on  diskette  in  WordPerfect  fionnat 
may  be  purchased  from  the 
Commission's  copy  contractor,  La  Dom 
Systems  Corporation.  La  Dom  Systems 
Corporation  is  located  in  the  Public 
Reference  Room  at  888  First  Street,  N.E., 
Washington,  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  also  provides  access  to 
the  texts,of  formal  docimients  issued  by 
the  Commission.  OPS  is  available  at  no 
charge  to  the  user.  OPS  can  be  accessed 
over  the  Internet  by  pointing  your 
browser  to  the  URL  address:  http:// 
www.ferc.fed.us.  Select  the  link  to  OPS. 
The  fiill  text  of  this  document  can  be 
viewed,  and  saved,  in  ASCII  format  and 
an  entire  day's  documents  can  be 
downloaded  in  WordPerfect  6.1  format 
by  searching  the  miscellaneous  file  for 
the  last  seven  days.  OPS  also  may  be 
accessed  using  a  personal  computer 
with  a  modem  by  dialing  202-208- 
1397.  if  dialing  locally,  or  1-800-856- 
3920,  if  dialing  long  distance.  To  access 
OPS.  set  your  communications  software 
to  19200, 14400. 12000.  9600, 7200. 
4800.  2400,  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit  The 
full  text  of  this  order  will  be  available 
on  OPS  in  ASCII  and  WordPerfsct  6.1 
format  CIPS  user  assistance  is  available 
at  202-206-2474. 


L  Introductioa 
Q.  Public  Raporti]^  Burden 
HL  Background 
IV.  Oiacuasioo 
A  Open  Acoaas  Issues 

1.  Discounting 

2.  Reciprocity 

3.  IndamnificationAJabUity 

4.  Qualiiyii^  Facilitias  (QFVRaal  Power 
Loss  Service 

5.  Right  of  First  Rahual/Rasanration  of 
TransmiasioB  Capacity 

6.  Energy  Imbalance  Service 

a.  Appropriata  bandwidth  for  snnU 
utilitiaa 

b.  Settlements  establishing  a  daviatlon 
bandwidth  or  minimum  Imhalannw 

7.  Trsnamiaaion  Provider  'Taking  Sarvioa" 
Undar  Its  Tariff  for  Power  Pinch ssad  on 
Behalf  of  Bundled  Retail  Customeis 

a.  Jurisdiction 

b.  Purrhaiii  ior  retail  native  load 
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8.  Indirect  Unbundled  Retail  Transmission 

in  Interstate  Commeice 
g.  Mobile-Sierra 

10.  Tariff  Issues 

a.  Load  served  "behind-the-meter" 

b.  Definition  of  "Native  Lx>ad  Customers" 
c  Scliedule  changes 

d.  Restriction  on  making  firm  sales  from 
designated  network  resources 

e.  Reactive  Power 

t  Network  Operating  Agreements 
g  Network  customers  with  loads  and 
resources  in  multiple  control  areas 
h.  Network  customer  designation  of  load 

11.  Waivns  of  Order  Nos.  888  and  889 

12.  Financial  Independence  of  ISO 
Employees 

13.  DUtribution  Charges 

14.  Ti^t  Power  Pools 

a.  Non-pancaked  rates 

b.  Coordination  transactions 

15.  Legal  Authority 

16.  Ancillary  Services 

17.  Fair  Market  Value 

18.  Pre-Existing  Transmission-Only 
Contracts 

19.  Apportionment  of  Transmission 
Revenues  For  Public  Utility  Holding 
Companies  And  Power  Pools 

20.  Accounting  for  Transmission  Provider's 
Own  Use  of  Its  System 

B.  Stranded  Cost  Issues 

1.  Mimicipal  Annexation 

2.  Pre-existing  Transmission  Rights 

3.  Load  (kowth  and  Excess  Capacity 

4.  GaT  and  Distribution  Cooperatives 

5.  Traetment  of  Contracts  Extended  or 

'   Renegotiated  Without  a  Stranded  Cost 
Provision 

6.  Customer  Expectations  of  Continued 
Service  at  Below-Market  Rates 

7.. Miscellaneous 
V.  Environmental  Statement 
VL  Regulatory  Flexibility  Act  Certification 
VII.  Inforaiation  Collection  Statement 
Vni.  Effective  Date 
Appendix  A  (List  of  Petitioners) 
Appendix  B  (Tariff  Revision) 

Before  Commissioners:  James  J.  Hoecker, 
Chairman;  Vicky  A  Bailey,  and  William  L. 
Massey. 

L  Introduction 

In  this  order,  the  Commission  affirms, 
with  certain  clarifications,  the 
fundamental  calls  made  in  Order  No. 
888-A.» 

n.  Public  Reporting  Burden 

This  order  on  rehearing  issues  a 
minor  revision  to  Order  Nos.  888  and 


■  As  described  further  below,  the  Cominission  U 
making  one  revision  to  the  pro  forma  open  access 
transmission  tarifL  See  infn  Section  rv.A.10.f  and 
Appendix  B.  Because  of  this  single  revision  and  its 
minor  nature,  the  Commission  concludes  that  it 
would  be  administratively  burdensome  to  require 
all  public  utilities  with  pro  forma  open  accas* 
transmission  tariffs  on  file  with  the  Cmnmission  to 
submit  compliance  tariffs  to  reflect  the  revision. 
Accordingly,  the  Commission  will  amend  all  pro 
forma  open  access  transmission  tarif&  currently  on 
file  with  the  Commission  to  incorporate  the  tariff 
revision  and  no  tariff  compliance  filings  will  be 
necessary. 


888-A.*  We  find,  after  reviewing  this 
revision,  that  it  does  not  increase  or 
decrease  the  public  reporting  burden. 

Order  No.  888  contained  an  estimated 
annual  public  reporting  burden  based 
on  the  requirements  of  the  Open  Access 
Final  Rule  and  the  Stranded  Cost  Final 
Rule.3  Using  the  burden  estimate 
contained  in  Order  No.  888  as  a  starting 
point,  we  evaluated  the  public  burden 
estimate  in  light  of  the  revision 
contained  in  this  order  and  assessed 
whether  the  estimate  needed  revision. 
We  have  concluded,  given  the  minor 
nature  of  the  revision,  that  our  estimate 
of  the  public  reporting  burden  of  this 
order  tm  rehearing  remains  unchanged 
from  our  estimate  of  the  public 
reporting  btirden  contained  in  Order 
Nos.  888  and  888-A.  The  Commission 
has  conducted  an  internal  review  of  this 
conclusion  and  has  assured  itself  that 
there  is  specific,  objective  support  for 
this  mformation  bxirden  estimate. 
Moreover,  the  Commission  has 
reviewed  the  collection  of  information 
required  by  Order  Nos.  888  and  888-A, 
as  revised  and  clarified  by  this  order  on 
rehearing,  and  has  determined  that  the 
collection  of  Information  is  necessary 
and  conforms  to  the  Conunission's  plan, 
as  described  in  Order  Nos.  888  and  888- 
A.  for  the  collectian,  efficient 
management,  and  use  of  the  reqtdred 
information. 

Persons  wishing  to  comment  on  the 
collections  of  information  reqtiired  by 
Order  Nos.  888  and  888-A.  as  modified 
by  this  order  on  rehearing,  should  direct 
their  comments  to  the  Desk  Officer  for 
FERC,  Office  of  Management  and 
Budget  Room  3019  NEOB.  Washingtcm. 
D.C  20503,  phone  202-395-3087, 
fecsimile:  202-395-7285.  Qnnments 
must  be  filed  with  the  Office  of 
Management  and  Budget  within  30  days 
of  publication  of  this  docimient  in  the 
Federal  Register.  Three  copies  of  any 
comments  filed  with  the  Office  of 
Management  and  Budget  also  should  be 
sent  to  the  following  address:  Ms.  Lois 
Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  Rotmi  lA,  888 
First  Street,  N.E..  Washington,  D.C. 
20426.  For  further  information,  contact 
Michael  Miller,  202-208-1415. 


'  Promoting  Wholesale  Competition  Tlirough 
Open  Access  Non-Discriminatory  Transmission 
Services  by  Public  Utilities:  Recovery  of  Stranded 
Costs  by  Public  Utilities  and  Transmitting  Utilities, 
Order  No.  888. 61  FR  21540  (May  10, 1996).  FERC 
Suts.  &  Regs.  1 31,036  (1996),  order  on  reh'g.  Order 
No.  888-A,  62  FR  12274  (March  14, 1997),  FERC 
Suts.  a  Regs.  1 31,048  (1997). 

>61  FR  21540.  21543;  FERC  Stats.  *  Regs. 
1 31X)36  at  31.638  (1996).  In  Order  No.  B88-A.  the 
Commission  concluded  that  its  estimate  of  the 
public  reporting  burden  in  that  order  on  rehearing 
remained  unchanged  from  its  estimate  in  Order  No. 
888.  62  FR  12274.  12280:  FERC  Stats,  ft  R^s. 
1 31,048  at  30,183  (1997). 


m.  Background 

In  Order  No.  888,  the  Commission 
required  all  public  utilities  that  own, 
operate  or  control  interstate 
transmission  facilities  to  offer  network 
and  (>oint-to-point  transmission  services 
(and  ancillary  services)  to  all  eligible 
buyers  and  sellers  in  wholesale  bulk 
power  markets,  and  to  take  transmission 
service  for  their  own  uses  under  the 
same  rates,  terms  and  conditions  offered 
to  others.  Order  No.  888  required 
functional  separation  of  the  utilities' 
transmission  and  power  marketing 
functions  (also  referred  to  as  fimctional 
tmbimdiing)  and  the  adoption  of  an 
electric  transmission  sjrstem 
information  netwoik.  To  implement  the 
requirements  of  comparable  open  access 
transmission,  the  Commission  required 
all  public  utilities  that  own,  operate  or 
control  interstate  transmission  facilities 
to  file  open  access  non-discriminatory 
transmission  tarifEs  that  contain 
minimum^terms  and  conditions  of  non- 
discriminatory transmission  service.  In 
Order  No.  888,  the  Commission 
established  rules  for  discounting 
practices,  provisions  governing  priority 
of  service  and  curtailment,  and  a  right 
of  first  refusal  for  all  firm  transmission 
customers.  In  addition.  Order  No.  888 
conditioned  the  use  of  a  public  utility's 
open  access  service  on  the  agreement 
that,  in  return,  it  is  offered  reciprocal 
service  by  non-public  utilities  that  own 
or  control  transmission  facilities. 

With  regard  to  stranded  costs.  Order 
No.  888  gives  utilities  the  opportunity  to 
seek  to  recover  legitimate,  prudent,  and 
verifiable  wholesale  stranded  costs 
associated  with  serving  customers  imder 
wholesale  requirements  contracts 
executed  on  or  before  July  1 1 ,  1994  that 
do  not  contain  explicit  stranded  cost 
provisions,  and  costs  associated  with 
serving  retail-tumed-wholesale 
customers.  The  opportunity  to  seek 
stranded  costs  is  limited  to  situations  in 
which  there  is  a  direct  nexus  between 
the  availability  and  use  of  a 
Commission-required  tranAtnission  tariff 
and  the  stranding  of  the  costs.  The 
Commission  adopted  a  revenues  lost 
approach  for  calculating  a  utility's 
stranded  costs,  and  determined  that 
stranded  costs  should  be  recovered  from 
the  customer  that  caused  the  costs  to  be 
incurred.  The  Commission  decided  in 
Order  No.  888  to  be  the  primary  forum 
for  addressing  the  recovery  of  stranded 
costs  caused  by  retail-tumed-wholesale 
customers,  but  not  to  be  the  primary 
forum  in  cases  involving  existing 
municipal  utilities  that  annex  retail 
customer  service  territories.  Order  No. 
888  also  clarified  whether  and  when  the 
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CommiMion  may  address  stranded  costs 
caused  by  retail  wheeling  and  the  extent 
of  the  Commission's  jurisdiction  over 
unbundled  retail  transmission.  The 
Commission  determined  that  the  only 
circumstance  in  which  it  will  entertain 
requests  for  the  recovery  of  stranded 
costs  caused  by  unbundled  retail 
wheeling  is  when  the  state  regulatory 
authority  does  not  have  authority  under 
state  law  to  address  stranded  costs  whan 
the  retail  wheeling  is  required. 

Order  No.  888  further  addressed  the 
circumstancas  under  which  utilities  and 
their  wholesale  ciutomers  may  seek  to 
modify  contracts  made  under  the  old 
regulatory  regime,  taking  into  account 
the  goals  of  reasonably  accelerating 
customers'  ability  to  benefit  from 
competitively  priced  power  and  at  the 
same  time  ensuring  the  financial 
stability  of  electric  utilities  during  the 
transition  to  competition.  The 
Commission  determined  that  pre- 
existing contracts  would  continue  to  be 
honored  until  such  time  as  they  were 
revised  or  terminated.  The  Commission 
also  found  that  those  who  «vere 
operating  under  pre-existing 
requirements  contracts  containing 
^4obUe-S^e^Ta  clauses  would 
nonetheless  be  allowed  to  seek  reform  of 
the  contracts  on  a  case-by-case  basis, 
and  that  public  utilities  would  be 
allowed  to  file  to  amend  their  Mobile- 
Sierm  contracts  for  the  limited  purpose 
of  providing  an  opportunity  to  seek 
recovery  of  stranded  costs,  without 
having  to  make  a  public  interest 
showing  that  such  cost  recovery  should 
be  permitted. 

In  Order  No.  888-A.  the  Commission 
reaffirmed  its  basic  determinations  in 
Order  No.  888.  with  certain 
clarifications.  For  example,  it  revised 
the  discounting  requirements  to  better 
permit  the  ready  identification  of 
discriminatory  discounting  practices 
while  also  providing  greater  discount 
flexibility,  and  it  clarified  several 
aspects  of  the  reciprocity  condition.  It 
also  clarified  piat  if  utilities  under 
Mobile-Siena  contracts  seek  to  modify 
provisions  that  do  not  relate  to  stranded 
costs,  they  will  have  the  burden  of 
showing  that  the  provisions  are  contrary 
to  the  public  interest.  In  addition,  the 
Commission  reconsidered  its  decision 
in  Order  No.  888  not  to  be  the  primary 
forum  for  determining  stranded  cost 
recovery  in  cases  involving  municipal 
annexation  and  concluded  that  such 
cases  should  fall  within  the 
Commission's  province. 

In  this  order,  the  Commission  affirms, 
with  certain  clarifications,  the 
fundamental  calls  made  in  Order  No. 
888-A. 


IV.  DiscuasioB 

A.  Open  AcceMs  Issue* 
1.  Discounting 

A  number  of  entities  seek  rehearing 
and/or  clarification  of  the  Conunission's 
nuxlifiad  discounting  policy  that 
requires  transmission  providers  to  oCbr 
the  same  discount  over  all 
unconstrained  paths  to  the  same  point 
of  delivery.*  S^eral  of  these  entities 
assert  that  the  Commission's  modified 
policy  encourages  discriminatory 
behavior.'  NRECA  and  TDU  Systems 
argue  that  the  Conunission's  policy 
opens  the  door  to  customer-by-customer 
discrimination  (including 
discrimination  by  the  transmission 
provider  in  bvor  of  its  nadve  load 
customers)  because  it  is  likely  that  only 
one  or  a  few  customers  would  want 
transmission  service  to  s  particular 
delivery  point.  They  also  assert  tha(  the 
transmission  provider  unreasonably 
could  discount  service  on  a  path  where 
it  has  load,  but  decline  discounts  to 
another  delivery  point  halfway  along 
the  same  path.*  "Toey  further  contend 
that  the  Commission's  new  policy 
"swings  the  pendulum  too  nr  in  the 
direction  of  allowing  price 
discrimination"  by  the  transmission 
monopolist.  According  to  TDU  Systems, 
the  Commission's  policy  "does  not 
confine  the  transmission  provider's 
incentive  to  give  discounts  for  its  own 
transmission  uses  to  those  instances, 
and  only  those  instances,  in  which  such 
discounts  are  economically  justified." 
TDU  Systems  sdds  that  "the  OASIS 
reporting  will  be  inadequate  to  remedy 
discrimination  in  discounting  short- 
term  non-firm  transmission,  since  the 
transactions  will  be  over  before 
complaints  can  even  be  filed."  ' 

TAPS  likewise  asserts  that  "[b)y 
allowing  transmission  providers  to 
select  the  delivery  points  meriting  a 
discount,  the  Conunission  is 
encouraging  discriminatory  behavior 
that  it  will  be  unable  to  remedy" 
through  an  aiter-the-Csct  complaint 
proceeding."  It  maintaiiu  that  the 
Commission's  approach  "makes  it  leas 
likely  that  transmission  providers  will 
provide  competitors  non-firm 
transmission  service  at  rates  reflecting 


•  AriKJM.  NRECA.  TAPS,  and  TDU  Sy 
APPA  also  rmlMS  UiU  Iww.  but  APPA  fiM  to 
raquMi  for  rahMriog  aut-oMa*  oa  April  4. 1997. 
APPA  CiilMl  to  fik  to  ralMMlfli  raquMt  within  tb* 
30  day  pariod  raquirad  by  the  Fadaral  Powm  Act 
Sae  IS  U.S.C  62Sl(a).  Accordii^y.  w«  wiU  nol 
q«aM  far  lllta«.b«t  will 
m  •  BOliaa  far  noonaiclaratioo. 

•NRKA.  TDU  Sysianu.  TAPS  and  APPA. 

•SwaiboTAPS. 

'TIXJ  Syatama  at  S-ia 

•TAPS  at  17. 


the  lower  quality  of  the  service  (if  the 
Commission  permits  non-firm 
transmission  rates  to  be  capped  at  the 
firm  rate)."  •  It  notes  that  TAPS 
memboa — 

have  «qMti«iic«d  withdrawal  of  diacounta 
they  have  enjoyed  under  the  Order  No.  B88 
discounting  policy  and  have  Men  evidence 
tliat  the  revised  policy  will  be  applied  by 
transmisaion  providers  to  offer  diaoounts  to 
each  otiiar,  in  the  hope,  expectation,  or  tadt 
iginaiiiaiil  that  they  will  be  ofiared  reciprocal 
discounts  on  the  other  transmission 
provider's  system  when  requested,  while  a 
transmisaion  dependent  utility  must  ahurays 
pay  fiiU  freight  [">) 

APPA  asserts  that  the  Commission 
properly  required  aU  discount 
negotiations  to  occur  on  the  OASIS,  but 
erroneoiuly  removed  the  requirement 
that  affiliate  discounts  be  offered  for  all 
service  on  unconstrained  paths.  It 
argues  that  the  Commission  "has  failed 
to  balance  its  policy  of  ending 
discrimination  in  wholesale 
transmission  services  with  the  objective 
to  send  proper  price  signals  to 
transmission  providers  and 
customers."  **  Under  the  Commission's 
modified  approach,  APPA  believes  that 
transmission  providers  can  offer 
discounts  on  a  very  selective  basis — 
"public  utility  transmission  providers 
will  have  the  ability  to  provide 
discounts  to  affiliates  in  ways  that 
exclude  smaller  utilities.  Including 
municipal  utilities,  from  receiving  those 
same  discoimts."  » 

These  entities  propose  several 
approaches  to  resolve  the  competitive 
problems  they  believe  are  associated 
with  the  Commission's  modified 
approach  to  discounting.  NRECA  states 
that  the  Commission  should  revert  to  its 
Order  No.  888  policy  or  require  that 
discounts  be  offered  on  all 
imconstrained  paths  serving  all 
similarly  situated  customers.  NRECA 
and  TDU  Systems  (which  supports  the 
second  alternative)  state  that  the 
alternative  approach  could  be 
accomplished  by  requiring  discoimts  on 
all  unconstrained  "posted  paths."  or.  if 
a  discount  is  provided  within  a 
particular  unconstrained  area,  the 
transmission  provider  should  be 
required  to  offer  the  same  discoimt  on 
all  imconstrained  paths  within  the  same 
area.  Similarly.  TAPS  sUtes  that  the 
Commission  should  revert  to  its  Order 
No.  888  policy  or,  at  a  minimum,  "the 
discounts  should  be  extended  to  all 
delivery  i>oints  in  the  same 
unconstrained  portion  of  the 
transmission  provider's  transmission 


•Id  at  IS  (fboUiote  omittad). 

••iW. 

«« APPA  at  17. 

"M.all9. 
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system  plus  other  similarly  situated 
customers  (from  an  operational/cost, 
rather  than  competitive,  viewpoint)."  *' 
Moreover,  APPA  states  that  the 
Commission  should  revert  to  Order  No. 
888  qr,  in  the  alternative,  "should 
require  uniform  discounts  across 
interfiaces  and  within  control  areas,  or. 
at  a  minimum,  within  unconstrained 
zones."  »* 

TAPS  adds  that  the  best  way  to 
promote  efficient  transmission  usage 
and  competitive  bulk  power  marlcets  is 
"to  set  non-firm  rates  at  the  lowest 
reasonable  rate,  in  accordance  with  the 
Commission's  statutory  mandate  *  *  *. 
It  is  imreasonable  to  rely  on 
discounting,  especially  delivery  point- 
specific  discounts,  to  ensure  that 
customers  are  not  charged  firm  rates  for 
interruptible,  low  priority,  non-firm 
service."  "  It  requests  that  the 
Commission  clarify  that  it  will  actively 
exercise  its  responsibility  to  ensure  that 
customers  are  not  overcharged  for  non- 
firm  service. 

Arizona,  on  the  other  hand,  seeks  to 
narrow  the  Commission's  revised 
discounting  policy.  It  requests  that  the 
Commission  allow  a  transmission 
provider  to  offer  varying  degrees  of 
discount  depending  upon  whether — 

(1)  transactions  over  a  particular  path 
alleviate  constraints  on  another  transmission 
path.  (2)  certain  transmission  paths  are 
loaded  to  a  different  degree  than  other  paths, 
and  (3)  initial  discounts  encourage  a 
sufficient  number  of  transactions.  ("] 
For  example,  it  asserts  that  "thisre  could 
be  multiple  paths  to  the  same  delivery 
point,  with  each  path  potentially 
warranting  different  discounting 
treatnient.  A  steep  discount  may  be 
appropriate  on  one  unutilized 
transmission  path  to  encourage  counter- 
wheeling  transactions  that  will  alleviate 
constraints  on  another  path  into  the 
delivery  point,  whereas  a  smaller 
discount  (or  no  discount  at  all)  may  be 
appropriate  on  another  unconstrained, 
but  highly  valued,  path  into  the  delivery 
point."  1' 

With  respect  to  its  second  point. 
Arizona  asserts  that  a  transmission  path 
with  relatively  little  available 
transmission  capability  (ATC)  deserves 
a  lower  discount  than  a  transmission 
path  with  relatively  high  ATC.  It  urges 
the  Commission  to  clarify  "whether  a 
transmission  path  that  has  an  ATC  equal 
to  80%  of  (total  transmission  capability 
(TTC)]  should  be  discounted  to  the  same 
degree  as  a  transmission  path  that  has 


an  ATC  equal  to  only  30%  of  TTC"  " 
As  to  its  third  point,  it  seeks 
clarification  that  it  "may  initially  offer 
a  steep  discount  on  a  transmission  path 
into  a  particular  delivery  point  to 
encourage  transactions,  but  reduce  the 
discount  as  more  and  more  transactions 
take  place  over  that  path."  ** 

American  Electric  Power  System 
(AEP)  responds  to  TAPS'  assertion  that 
transmission  providers  will  only  offer 
discounts  to  each  other  as  evidenced  by 
a  printout  from  AEP's  OASIS  under 
which  TAPS  contends  "discounts  are 
now  available  only  to  delivery  points  of 
other  transmission  providers,  not  those 
of  TDUs."  «>  AEP  indicates  that, 
contrary  to  TAPS'  assertion,  it  offisrs 
discoimts  to  any  transmission  customer 
that  has  alternatives  to  using  AEP's 
transmission  system.  It  notes  that  this  is 
consistent  with  the  Order  No.  888-A 
statement  that  a  transmission  provider 
should  discount  only  if  necessary  to 
increase  throughput  on  its  system.  It 
also  adds  that  no  customer  is  being 
charged  rates  that  exceed  a  just  and 
reasonable,  cost-based  rate.  According 
to  AEP.  "[t]o  charge  customers  without 
alternatives  less  than  the  cost-based  rate 
would  be  unduly  discriminatory  to 
AEP's  native  load  customers  who  would 
otherwise  have  to  make  up  the  revenues 
not  recovered  from  such  customers."  ** 
Moreover,  because  discounting  must  be 
conducted  through  the  OASIS.  AEP 
declares  that  there  is  no  chance  that  a 
transmission  provider  will  use 
discounting  for  any  purpose  other  than 
to  increase  throughput.  AEP  also 
opposes  TAPS'  request  to  establish  a 
price  cap  for  non-firm  service  below 
that  for  firm  service.  It  claims  that  such 
a  change  would  allow  customers  on 
largely  unconstrained  transmission 
systems  such  as  AEP's  to  game  the 
system  by  requesting  non-firm  service 
priced  at  a  low  level  with  the 
knowledge  that  the  service  is  essentially 
the  equivalent  of  firm  service. 

Commission  Conclusion.  We  deny  the 
requests  for  rehearing  of  our  discounting 
policy.  In  Order  No.  888-A.  we 
addressed  certain  concerns  raised  by 
various  parties  on  rehearing  regarding 
our  prior  discounting  policy  and 
adopted  a  more  balanced  approach  that 
would  provide  incentives  to 
transmission  providers  to  operate  the 


transmission  grid  efficiently  while 
ensuring  that  they  do  so  in  a  not  unduly 
discriminatory  maimer.  ^^  Our  balanced 
approach  requires  that  (1)  a 
transmission  provider  should  discount 
only  if  necessary  to  increase  throughput 
on  its  system,  (2)  any  offer  of  a  discount 
and  the  details  of  any  agreed  upon 
discount  transaction  must  be  posted  on 
the  OASIS  (including  any  negotiation, 
i.e.,  any  offers  and  countero^ers,  of  the 
discount),  and  (3)  a  transmission 
provider  must  offer  the  same  discount 
for  the  same  time  period  on  all 
unconstrained  pams  that  go  to  the  same 
point(s)  of  delivery. 

We  believe  that  this  approach  is  a 
reasonable  and  woikable  means  to 
permit  transmission  providers  to 
provide  discounts  in  a  not  undidy 
discriminatcuy  maimer.  Transmission 
providers  will  not  have  unnecessary 
restrictions  on  their  ability  to  increase 
throughput  on  their  transmission 
S3rstems,  which  accrues  to  the  benefit  of 
all  of  their  firm  customers,  while  OASIS 
will  allow  the  Commission  and  other 
users  of  the  system  to  monitor  bx 
instances  of  unduly  discriminatory 
behavior  by  such  transmission 
providers.*^ 

In  this  regard,  we  also  disagree  that 
posting  of  discounts  on  OASIS  is 
inadequate  for  short-term  discounts 
because  the  transactions  will  be  over 
before  a  complaint  could  be  filed.  All 
complaint  proceedings  occur  after  the 
fact,  but  vn  believe  that  such 
proceedings  nevertheless  act  as  a 
deterrent  to  improper  behavior.  Tbe 
Commission  will  not  be  reluctant  to 
impose  appropriate  sanctions  in 
instances  where  transmission  providers 
engage  in  unduly  discriminatory 
discounting  practices.  Moreover,  any 
alternative  would  likely  lequiie  a 
preapproval  process  that  could,  as 
parties  to  this  proceeding  have  argued, 
shut  down  a  substantial  portion  of  the 
hourfy  transactions  in  short-term 
mailcets  that  depend  upon  discounted 
transmission  to  go  forward. 

We  see  no  need  at  this  time  to  adopt 
a  more  restrictive  discounting  policy 


"TAPS  at  19. 

»«APPA  at  20. 

"TAPS  at  20. 

» Arizona  at  4. 

"Id.  at  S  (footnola  omitted). 


<*/d.at8n.l2. 

1^/d.  at  6  (footnote  omitted). 

»>  AEP  at  3.  On  April  17, 1997,  AEP  filed  an 
answer  to  the  requect  for  clarification  and  rehearing 
of  TAPS.  In  the  circunutances  presented,  we  will 
accept  the  answer  notwithstanding  our  general 
prohibition  on  allomng  answer  notwithstanding 
our  general  prohibition  on  allowing  answers  to 
rehearing  requests.  See  18  CFR  38S.713(d). 

"  Id.  at  4  (emphasis  in  original). 


»  FERC  Stats,  ft  Regs.  131 .048  at  30.274-76. 

**  With  respect  to  Arizona's  request  that  a 
transmission  provider  be  allowred  to  oSer  varying 
degrees  of  discount  depending  on'the 
dicumstances.  we  note'  that  this  Rule  does  not 
reach  that  level  of  specificity.  A  transmiatioa 
provider  is  free  to  implement  any  discounting 
proposal  which  it  believes  can  increase  throughput 
without  doing  so  in  an  unduly  discriminatory 
manner,  provided  that  the  proposal  offers  the  same 
discount  for  the  same  p>eriod  to  all  eligible 
customers  on  all  unconstrained  paths  that  go  to  the 
sanM  point(s)  of  delivery.  However,  if  challenged  oo 
complaint,  it  should  be  prepared  to  defend  its 
method.  The  only  alternative  is  to  require  no 
discounting,  an  approach  we  reject  as  contrary  to 
firm  customers'  interests  and  efficient  grid  use. 
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that  could  hinder  a  transmission 
provider's  ability  to  increase  throughput 
on  its  system  based  solely  on  allegations 
that  the  transmission  provider  may  act 
in  an  unduly  discriminatory  manner. 
The  opportunity  to  monitor  the 
discounting  behavior  of  transmission 
providers  through  OASIS  will  provide 
data  that  will  allow  the  Commission  to 
evaluate  the  adequacy  and  effiBctiveness 
of  its  discounting  policy.'*  Until  we  see 
evidence  that  our  discounting  policy 
will  not  wrark  or  see  patterns  or  unduly 
discriminatory  discounting  practices, 
we  will  continue  the  Order  No.  88ft-A 
discounting  policy,  with  the  OASIS 
safaguards  in  place. 

2.  Reciprocity 

Sevan]  entities  raise  a  variety  of 
Issues  %vith  respect  to  the  Commission's 
reciprocity  condition.  NRECA  and  TDU 
S3rstems  request  clarification  that  the 
amendment  to  section  6  of  the  pro  fonna 
tariff  that  deleted  the  words  "in 
interstate  commerce"  was  intended  to 
affect  only  the  reciprocity  obligation  of 
foreign  transmission  customers  and  not 
the  reciprocity  obligation  of 
transmission  custmners  located  in  the 
United  States."  They  seek  clarification 
that  transmission  customers  within  the 
United  States  need  provide  reciprocal 
service  only  on  facilities  used  for  the 
transmission  of  electric  energy  in 
interstate  commerce  and  not  over 
Eacilities  used  in  local  distribution  or 
only  for  the  transmission  of  electric 
energy  in  intrastate  commerce. 

Also  with  respect  to  section  6  of  the 
pro  forma  tariff,  NEPOOL  takes  issue 
with  the  additional  language  that 
provides  that  reciprocity  appUes  to  "all 
parties  to  a  transaction  that  involves  the 
use  of  transmission  service  under  the 
Tariff,  including  the  power  seller,  buyer 
and  any  intermediary,  such  as  a  power 
marketer."  **  It  asserts  that  the  breadth 
of  this  language  could  cause  New 
Brunswick  Power  CorfKiration  (New 
Brunswick),  a  Canadian  utility  that  has 
engaged  in  economy  and  emergency 
transactions  with  NEPOOL  and  made 
unit  sals*  to  New  England  buyers,  to 
cease  or  reduce  sales  in  New  England. 
According  to  NEPOOL.  New  Brunswick 
has  indicated  a  concern  that  it  does  not 
have  the  legal  authority  to  implement  a 
generic  open  access  tariff  in  New 
BrunsMfioi.  Thus.  NEPOOL  requests  that 
the  Commission  provide  that  where  a 


**  A*  the  markM  tvolva*.  the  ConamiMion  may 
naad  to  taka  up  a  bfoad  array  of  tnnamlaaion 
pricing  iMuaa.  It  may  w«ll  develop  that  a  long-tarm 
■olution  to  any  problama  raiMd  by  diacounting 
raquiraa  fundinHtai  ttuamt  to  tfaa  tnianiMlaa 
pricing  laalkDdi  camady  is  phn  la  Iha  iIkMc 
induairy. 

UNRKA  al  13-14;  TIXrSyMHM  at  13-14. 
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seller  is  simply  continuing  to  make  sales 
in  the  same  manner  as  it  did  before 
Order  Nos.  888  and  888-A,  and  is 
legally  unable  to  provide  reciprocity, 
the  reci{>rocity  requirement  will  not  be 
applicable  to  it.'' 

Taps  takes  issue  with  the 
Commission's  modified  "safa  harbor" 
procedure  set  forth  in  Order  No.  886-A 
that  permits  a  non-public  utility  to 
provide  reciprocal  service  only  to  the 
transmission  provider  from  whom  it 
receives  open  access  transmission 
service.  TAPS  believes  that  the 
Commission's  modification  is  "an 
unneoassary  step  backwards  from  its 
expressed  aim  of  remedying  past  undue 
discrimination  and  {iroviding  non- 
discriminatory open  access."  '*  It 
believes  that  the  transmission  provider's 
access  to  third  party  systems  will  be 
superior  to  that  of  its  customers  that 
support  the  transmission  grid. 
According  to  TAPS,  a  customer  would 
be  at  a  disadvantage  because  it  would  be 
forced  to  resori  to  a  filing  under  section 
211.  Thus,  it  asserts  that  the  safe  harbor 
should  be  available  only  to  those  that 
offisr  open  access  to  all  eligible 
wholesale  transmission  customers.  "At 
the  very  least,  lit  argues,]  the  special 
protections  ofiiared  by  the  sale  harbor 
should  be  available  only  if  the  non- 
jurisdictional  utility  makes  its  tariff 
available  to  the  long  term  customers  of 
the  transmission  provider."  >* 

RUS  seeks  rehearing  and/or 
clarification  with  respect  to  a  number  of 
reciprocity  related  issues.  RUS  first 
complains  that  there  is  confusion 
regarding  the  alternatives  available  to 
non-pubUc  utilities.  It  asserts  that  in 
certain  places  in  Order  No.  886-A  the 
Commission  indicates  that  it  will  no 
longer  allow  bilateral  agreements  [e.g., 
"Alternatively,  bilateral  agreements  for 
transmission  service  provided  by  a 
public  utility  will  not  be  permitted."), 
but  that  in  cither  places  the  Commission 
encourages  the  use  of  bilateral 
agreements  (e.s.,  "A  non-public  utility 
may  also  satisfy  reciprocity  through 
bilateral  agreements  %vith  a  public 
utility.").  It  also  notes  that  Order  Na 
888-A  appears  to  substitute  public 
utility  vindvers  for  the  alternative  of 
bilateral  agreements.  In  any  event, 
however,  it  argues  that 

Iphiblic  utilities  bavB  no  Incentive  to  enter 
into  bilateral  agreements  or  to  waive  the 
reciprocity  requimMBt  fat  a  non-public 
uUlity  tliat  owns  tiaaMBieeioa.  Inoeed.  ttaaae 
fo-called  opUons  efilBctively  invite  public 
utilities  to  deny  access  to  non-public  utilltiee 
that  have  not  filad  open  access  tarifb.  If  a 
non-public  utility  cannot  qualify  for  a  waiver 


from  the  Commission,  the  public  utility  can. 
by  denying  a  waiver  or  refusing  to  enter  into 
a  bilateral  agreement,  force  the  non-public 
utility  to  file  a  reciprocal  tariff  with  the 
Commission.  Moreover,  requiring  a  non- 
public utility  to  seek  a  waiver — whether  from 
the  public  utility  or  the  Commission — is 
inconsistent  with  the  Commission's 
assertions  that  the  provision  of  open  access 
by  non-public  utilities  is  not  required,  but 
merely  voluntary.^o 

RUS  takes  issue  with  the  following 
statement  in  Order  No.  888-A,  rUiming 
that  it  mischaracterizes  the  RUS 
program  and  RUS  as  anti-competitive: 

With  respect  to  TDU  System's  assertion 
that  rednrocal  service  should  not  have  to  be 
rendered  if  it  would  interfere  with  RUS  loan 
financing.  %ve  note  that  we  have  already 
indicated  that  reciprocal  service  need  not  be 
provided  if  tax-exempt  status  would  be 
jeopardiaed.  If  TDU  Systetns  is  arguing  that 
we  should  not  reouire  reciprocal  service  if 
RUS  attaches  such  a  condition  in  its 
regulaUon  of  RUS-financed  cooperatives,  we 
reject  such  argument.  Such  cooperatives  have 
the  option  to  seek  bilateral  service 
agreonents.  (Onlar  Na  8M-A.  mimeo  at 
318). 

RUS  maintains  that  it  does  not  place 
any  prohibitions,  restrictions,  or 
conditions  on  financing  to  electric 
sjrstems  based  on  rendering  reciprocal 
service.  It  states  that  while  the  Rural 
Electrification  Act  places  restrictions  on 
RUS  financing,  it  does  not  prohibit 
cooperatives  from  obtaining  ftniinring 
for  facilities  throu^  non-RUS  sources. 

RUS  seeks  clarification  that  the 
statement  in  Order  No.  888-A  that  "the 
seller  as  well  as  the  buyer  in  the  chain 
of  a  transaction  involving  a  non-public 
utility  will  have  to  comply  tvith  the 
reciprocity  condition"  does  not  mean 
that  if  a  G&T  uses  an  open  access  tariff, 
both  the  G&T  and  its  distribution  system 
are  subject  to  the  reciprocity  provision. 

RUS  also  states  that  although  the 
Commission  acknowledges  that  it  lacks 
jurisdiction  to  enforce  rates  charged  by 
non-public  utilities  in  reciprocal  open 
access  tariffs  and  to  adjudicate  stranded 
cost  claims  of  non-public  utilities,  the 
Cominiasion  has  indicated  that  if  a  non- 
public utility  includes  a  stranded  cost 
compment  in  a  reciprocity  tariff,  "the 
Commissim  will  review  that  stranded 
cost  provision  if  a  public  utility  claims 
that  the  stranded  cost  component,  as 
applied,  violates  the  principle  of 
comparability."  >>  According  to  RUS, 
"any  comparability  determination  with 
respect  to  stranded  cost  or  other 
provisions  contained  in  a  non-public 
utility's  open  access  tariff  will  involve 
the  exercise  of  Commission  jurisdiction 
over  a  non-public  utility's  open  i 
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transmission  tariff  as  well  as  a 
determination  of  the  legitimacy  of  the 
non-public  utility's  stranded  cost 
claims."  »2  RUS  says  that  the 
Commission  has  not  indicated  that  it 
will  apply  the  comparability  standard  to 
the  transmission  rates  that  rural 
cooperatives  charge  members  and  non- 
members  in  a  manner  that  will  take  into 
accoimt  the  unique  characteristics  of  a 
cooperative  system,  the  inherent 
differences  between  members  and  non- 
members,  and  the  intended  beneficiaries 
of  the  RE  Act. 
»    Commission  Conclusion.  With  respect 
to  NRECA  and  TDU  Systems'  requested 
clarification  of  the  deleted  words  "in 
interstate  commerce"  from  section  6  of 
the  pro  forma  tariff,  we  reiterate  that 
transmission  customers  in  the  United 
States  must  provide  reciprocal 
transmission  service  "over  facilities 
used  for  the  transmission  of  electric 
energy  owned,  controlled  or  operated  by 
the  Transmission  Customer."  '*  Thus,  a 
transmission  customer  must  provide 
transmission  service  over  all 
transmission  facilities  that  it  owns, 
controls  or  operates.  This  includes 
transmission  facilities  in  both  interstate 
and  iirtrastate  commerce.  Such  a 
customer,  however,  need  not  provide 
reciprocal  service  over  facilities  used 
solely  in  local  distribution. 

We  recently  addressed  concerns 
similar  to  those  raised  by  NEPOOL  as  to 
the  applicability  of  the  reciprocity 
condition  to  a  Canadian  utility  selling 
power  lo  a  U.S.  utility.  In  an  order 
addressing  Ontario  Hydro's  motion  for  a 
stay  of  the  reciprocity  provision  of 
Order  Nos.  888  and  888-A  as  those 
orders  apply  to  transmission-owning 
foreign  entities,  we  explained  that  the 
reciprocity  condition  does  not  apply 

in  circumstances  where  a  Canadian  utility 
sells  power  to  a  U.S.  utility  located  at  the 
United  States/Canada  border,  title  to  the 
electric  power  transfers  to  the  U.S.  border 
utility,  and  the  power  is  then  resold  by  the 
U.S.  border  utility  to  a  U.S.  customer  that  has 
no  aCBliation  with,  and  no  contractual  or 
other  tie  to,  the  Canadian  utility.  The 
reciprocity  {Ht)vision  thus  does  not  in  any 
way  atEsct  historical  Canadian-United  States 
buy-sell  arrangements,  i.e.,  those  involving 
sales  to  U.S.  border  utilities  who  then  resell 
power  to  purchasers  that  have  no  contractual 
or  other  transactional  link  to  the  Canadian 
seller.  For  these  types  of  historical  sales,  a 
Canadian  seller  is  no  worse  off  under  Order 
Nos.  888  and  888-A  than  it  was  prior  to  the 
orders'  issuance.  Additionally,  Order  Nos. 
888  and  888-A  do  not  disrupt  any  pre-Order 
No.  888  power  sales  contracts  under  which 
Ontario  Hydro  sells  to  U.S.  utilities,  or  any 
pre-Order  No.  888  transmission  contracts 


under  which  it  purchases  transmission  from 
U.S.  utilities.** 

Thus.  Order  Nos.  888  and  888-A  do  not 
disrupt  any  existing  agreements,  as 
defined  in  those  orders,  between  New 
Brunswick  and  any  of  its  U.S. 
customere;  Moreover,  to  the  extent  any 
of  New  Brunswick's  transactions  are 
buy-sell  arrangements  of  the  type 
described  above,  such  transactions  also 
are  not  affected  by  Order  Nos.  888  and 
888-A.  However,  if  New  Brunswick 
seeks  to  sell  power  under  new 
agreements  or  through  new  coordination 
transactions,  such  transactions  are 
subject  to  Order  Nos.  888  and  888-A 
and  New  Brunswick  would  have  to 
agree  to  provide  reciprocal  open  access 
transmission,  unless  waived  by  the  U.S. 
public  utility  or  this  Commission. 

TAPS'  rehearing  request  with  respect 
to  the  safe  harbor  procedure  was  not 
timely  filed.  In  Order  No.  888.  the 
Commission  explicitly  stated  that  "we 
intend  that  reciprocal  service  be  limited 
to  the  transmission  provider."  "  The 
Commission  also  stated,  in  establishing 
the  safe  harbOT  procedure,  that  "(wje  are 
aware  that  many  non-public  utilities  are 
very  willing  to  offer  reciprocal  access, 
and  that  some  are  willing  to  provide 
access  to  all  eligible  customers  through 
an  open  access  tariff."  ^  Thus,  it  was 
clear  that  a  non-public  utility  could 
meet  reciprocity  under  the  safe  harbor 
procedure  by  agreeing  to  provide  service 
only  to  the  transmission  provider  or  to 
any  eligible  customer.  Nothing  in  Order 
No.  888-A  changed  this  approach.  The 
Commission's  discussion  of  the  safe 
harbor  procedure  in  Order  No.  888-A 
was  limited  to  Santee  Cooper  ^'^ — a 
company-specific  case  decided 
subsequent  to  Order  No.  888.  The 
Commission  noted  that  while  the 
company  in  that  case  chose  to  offer  an 
open  access  tariff  to  all  eligible 
customers,  "Order  No.  888  provides,  as 
a  condition  of  service,  that  reciprocal 
access  be  offisred  to  only  those 
transmission  providere  from  whom  the 
non-public  utility  obtains  open-access 
service."" 

We  also  disagree  with  TAPS'  assertion 
that  the  Commission  has  taken  "an 
unnecessary  step  badcwards  6t>m  its 
expressed  aim  of  remedying  past  imdue 
discrimination  and  providing  non- 
discriminatory open  access."  We 


"Id. 

"See FERC  SUti.  a  Ragr  at  90313. 
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explicitly  stated  in  Order  No.  888  our 
rationate  for  requiring  that  reciprocal 
access  be  oSaied  only  to  the 
transmission  provider  from  whcnn  the 
non-public  utility  obtains  open  access 
service: 

We  believe  the  reciprocity  requirement 
strikes  an  ^propriate  balance  1^  limiting  its 
appUcation  to  circumstances  in  which  tlie 
non-public  utility  seeks  to  talce  advantage  of 
open  access  on  a  public  utility's  system.** 

With  respect  to  RUS'  concerns 
regarding  the  availability  of  bilateral 
agreements,  we  clarify  the  distinction 
between  the  two  different 
circumstances:  (1)  That  of  a  non-public 
utility  seeking  transmission  service  from 
a  public  utility,  and  the  requirement 
imposed  on  the  public  utility  in 
providing  the  service;  and  (2)  diat  of  a 
public  utility  seeking  transmission  from 
a  non-public  utility,  and  what  is 
sufficient  for  the  non-public  utility  to 
provide  reciprocal  transmission  service. 
As  we  stated  in  Order  No.  88^A,  if  a 
non-pubUc  utility  seeks  service  from  a 
public  utility,  that  public  utility  should, 
except  in  imusual  circumstances, 
provide  the  service  "pursuant  to  the 
open  access  tariff  and  not  pursuant  to 
separate  bilateral  agreements."  *"  On.  the 
other  hand,  if  a  public  utility  seeks 
service  fitim  a  non-public  utility 
through  the  reciprocity  condition.  Order 
No.  888-A  provides  that  the  non-public 
utibty  may  provide  that  service 
purauant  to  a  bilateral  agreement  to 
satisfy  its  reciprocity  obUeation.*^ 

We  do  not  agree  with  RUS  that  public 
utilities  will  have  no  incentive  to  take 
service  under  bilateral  agreements  or  to 
waive  the  reciprocity  conditim  for  non- 
public utilities.  If  a  public  utility  needs 
transmission  service  from  a  non-public 
utility  to  maximize  its  profits  or  to  make 
sales  or  purchases  on  behalf  of  its  native 
load,  then  it  should  not  care  whether  it 
takes  service  frtnn  the  non-public  utility 
imder  a  bilateral  agreement  or  an  open 
access  tariff.  However,  we  recognize  that 
even  if  the  public  utibty  does  not  need 
transmission  service  from  a  non-public 
utility,  it  may  use  the  reciprocity 
condition  as  a  reason  to  deny 
transmission  service.  But  this  is  no 
different  from  the  situation  non-public 
utihties  were  in  prior  to  the  issuance  of 
Order  No.  888  when  utilities  could 
outright  deny  any  transmission  service. 
In  that  situation,  the  only  recourse  for 
the  non-public  utility  was  to  file  a 
request  for  service  under  section  211. 
The  same  is  true  post-Order  No.  888.*^ 


**FERC  Stat*,  ft  Rag*.  1 31436  at  31.782. 
««FERC  Suts.  ft  Rag*.  1 31.048  at  30085. 

«i  id.  at  30,289. 
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In  any  event,  should  a  public  utility 
refuse  to  provide  transmission  service 
based  on  a  claim  that  the  non-public 
utility  requesting  transmission  service  is 
not  willing  to  provide  reciprocal 
service,  the  non-public  utility  may 
always  file  a  transmission  tariff  under 
the  saiia  harbor  procedure.  We  do  not 
see  this  as  any  burden  as  the 
Commission  has  made  available  for 
interested  entities  a  complete  open 
access  tariff  that  would  require  little 
modification  to  file.*'  Moreover,  as  we 
have  explained,  this  reciprocal  tariff, 
filed  under  the  safe  harbor  procedure, 
need  only  be  made  available  to  the 
public  utility  (or  utilities)  from  whom 
the  non-publfc  utility  obtains  open 
access  transmission  service.  Further,  if, 
as  RUS  seems  to  imply,  the  cooperatives 
do  not  want  to  provide  any  service,  that 
is  fundamentally  at  odds  with  the  basic 
reciprocity  provision  and  the  fairness/ 
competition  concepts  that  underlie  it. 

We  also  reiect  RUS'  argument  that 
requiring  a  non-public  utility  to  seek  a 
waiver  is  inconsistent  with  the 
Commission's  assertion  that  the 
reciprocity  condition  is  voluntary.  First, 
we  did  not  require  that  non-public 
utilities  seek  a  waiver,  but  merely 
provided  a  waiver  as  an  option  for  them 
to  pursue.  Moreover,  the  waiver  option 
(from  the  public  utility  or  the 
Commission)  is  available  only  if  a  non- 
public utility  voluntarily  chooses  to 
request  open  access  transmission 
service  from  a  public  utility.  As  we 
explained  in  Order  No.  888-A: 

we  are  not  nquiring  non-public  utilities  to 
provide  tnaonission  access.  Instaad.  we  are 
conditioning  the  use  of  public  utility  open 
access  tarifb,  by  all  customers  including  non- 
public utilities,  on  an  agreement  to  offer 
comparable  (not  unduly  discriminatory) 
services  in  return.** 

We  will  clarify  for  RUS  that  the 
Commission's  statement  that  "the  seller 
as  well  as  the  buyer  in  the  chain  of  a 
transaction  involving  a  non-public 
utility  will  have  to  comply  with  the 
reciprocity  condition"  does  not  apply  to 
member  distribution  cooperatives  when 
their  GAT  cooperative  obtains  open 
access  transmission  service.  We  did  not 
intend  this  statement  to  change  our 
position  with  respect  to  cooperatives 
and  reaffirm  our  prior  pronouncement 
that 

If  a  GAT  cooperative  seeks  open  access 
transmission  service  from  the  transmission 


utility,  the  only  way  It  may  be  abl*  to  m«1i  micb 
MTvica  i«  by  nilng  a  Mctlon  211  application. 

**Wa  not*  that  tinea  iaauanca  of  Order  No.  8SS. 
ten  non-public  utilltiat  hava  filad  raciprocity  tarifb. 
including  cooparatlvaa. 

**  roc  Suti.  a  RaM.  1  JIMS  el  10.2SS 
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provider,  than  only  the  G*T  cooperative,  and 
not  its  member  distribution  cooperatives, 
should  be  required  to  oCfar  transmission 
service.** 

Finally,  we  disagree  with  RUS'  claim 
that  "any  comparability  determination 
with  respect  to  stranded  cost  or  other 
provisions  contained  in  a  non-public 
utility's  open  access  tariff  will  involve 
the  exercise  of  Commission  jurisdiction 
over  a  non-public  utility's  open  access 
transmission  tariff  as  well  as  a 
determination  of  the  legitimacy  of  the 
non-public  utility's  stranded  cost 
claims."  *•  In  Oder  No.  886-A,  the 
Commission  explained  that  a  non- 
public utility  that  chooses  voluntarily  to 
offer  an  open  access  tariff  for  purposes 
of  demonstrating  that  it  meets  the 
reciprocity  condition  can  include  a 
stranded  cost  provision  in  its  tariff,  but 
adjudication  of  any  stranded  cost  claims 
under  that  tariff  would  not  be  subject  to 
our  jurisdiction.  We  said  that  although 
we  would  not  determine  the  rate  of  a 
non-public  utility  (including  the 
stranded  cost  component  of  the  rate), 
"we  would  review  a  public  utility's 
claim  that  it  is  entitled  to  deny  service 
to  a  non-public  utility  because  the 
stranded  cost  component  of  the  non- 

Eublic  utility's  transmission  rate  is 
sing  applied  in  a  way  that  violates  the 
principle  of  comparability."  *'  In 
reviewing  s  public  utility's  claims  that 
a  non-public  utility  is  applying  its 
stranded  cost  provision  in  a  non- 
comparable  (or  discriminatory)  manner, 
we  would  not  be  exercising  jurisdiction 
over  the  non-public  utility  or  its  rates. 
We  simply  would  be  enforcing  the 
reciprocity  condition.  As  we  said  in 
Order  No.  88ft-A.  "(ijt  would  not  be  in 
the  public  interest  to  allow  a  non-public 
utility  to  take  non-discriminatory 
transmission  service  from  a  pubUc 
utility  at  the  same  time  it  renises  to 
provide  comparable  service  to  the 
public  utility."** 

3.  Indemnification/Liability 

Several  petitionera  argue  that  the 
Commission  erroneously  established  a 
new  standard  of  liability  for 
transmission  providers — simple 
negligence — that  is  contrary  to  the 
weight  of  authority  in  states  acrosa  the 
country.**  They  claim  that  the 

«*Order  No.  aaa-A.  FBRC  aials.  a  Rags.  1 31 JMS 
at  30.2sa.  Wa  note  tlwt  iliia  dees  aet  prevent  an 
aligibla  amity  fanm  Bliag  a  aacttoa  2tl  leqnael  with 
a  "diatribution"  cooparatlr*. 

«*RUS«12. 

«'(Mar  No.  8SS-A.  FERC  SUU.  a  iUga.  1  SIMS 
at  30.364  n.527.       0 

**ld.  at  30.2as. 

**Ca*HCn.aed  Coalition  for  Economic 
CamftMon.  IB  abo  taiaea  ihii  iaa ua.  but  EEI  fUed 
iu  lequeat  lor  raheeilBg  ont-of-baie  oo  A|iril  4. 


Commission's  standard  would  expose 
transmission  providera  and  their  native 
load  customen  to  potentially  enormous 
liability,  including  large  consequential 
damage  awards.*^  EEI  also  argues  that 
the  Commission  has  made  no  finding 
that  a  change  in  the  standard  is  needed 
to  remedy  alleged  undue  discrimination 
nor,  it  argues,  has  the  Conmiission 
demonstrated  any  reason  to  change  the 
liability  standard.  According  to  EEI,  the 
proper  standard  is  "gross  neglisenoe." 

Similarly,  Puget  argues  that  uie 
Cwnmission  erroneously  refuses  to 
allow  the  express  exclusion  of 
consequential  and  indirect  damages.  It 
argues  that  the  exception  language  in 
section  10.2  of  the  pro  forma  tariff 
("except  in  cases  of  negligence  or 
intentional  wrongdoing  b^  tne 
Transmission  Provider")  should  be 
changed  to  "except  in  cases  of  and  to 
the  extent  of  comparative  or 
contributory  negligence  or  intentional 
wrongdoing  by  the  Transmission 
Provider."  It  further  argues  that  Order 
No.  888  should  be  revised  to  exclude 
liability  for  special,  incidental, 
consequential  or  indirect  damages. 

Coalition  for  Economic  Competition 
states  that  the  Commission  erroneously 
relied  upon  a  gas  decision  as  a  basis  for 
adopting  an  ordinary  negligence 
standard.  It  asserts  that  me 
characteristics  of  gas  and  electric  swvice 
and  the  risks  associated  with  each  are 
very  difliarent:  (1)  the  wires  for  electric 
transmission  are  located  above  ground 
and  more  susceptible  to  outages  than 
buried  pipelines  and  (2)  the  electric  grid 
is  more  complex,  with  the  potential  for 
a  single  problem  to  affect  a  significant 
number  of  customers  over  a  large 
geographic  area.  Thus,  it  argues,  electric 
transmission  providers  face  a  much 
greater  exposure  to  liability  than  gas 
transportera. 

EEI  and  KCPL  request  that  the 
Commission  clarify  whether  states  have 
authority  to  establish  the  scope  of  a 
utility's  liability  in  providing  fiaderally 
mandated  transmission  service,  as 
provided  for  in  Order  No.  888-A. 
Because  of  some  imcertainty  on  this 
issue  and  the  feet  that  25  states  do  not 
have  reported  decisions  on  the  issue, 
EEI  indicates  that  there  is  likely  to  be 
significant  litigation,  which  may  lead  to 
uncertainty  between  the  parties  to  the 


19S7  with  a  requeal  that  tha  Coauniaaion  accept  tlw 
lehearing  taqueat  becanae  it  haa  occurred  at  the 
vary  start  of  te  proceeding,  no  reaponsa  i*  required 
by  say  odiar  perty  and  there  will  be  no  prajudica 
to  any  other  party.  EEI  hilad  to  Hie  iti  rehearing 
raqueal  within  tlie  30  day  period  required  by  the 
Federal  Power  Act.  See  le  U.S.C  B2Sl(a). 
Accordingiy,  «re  will  not  accept  tha  rehearing 
raquaat  for  Bling.  but  will  ecoept  the  pleediiy  aa  a 
motieo  far  tecansldeiaHoa. 
—Sm  CoaHtioa  far  Ecooomic  Competition.  EEI. 
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interstate  service  transaction.  If  the 
Commission  determines  that  states  do 
not  have  authority,  W.  and  KCPL  assert 
that  the  Commission  should  establish  a 
rule  of  liability  based  on  a  standard  of  ' 
gross  negligence.  If  the  Commission 
determines  that  states  do  have  the 
authority  to  establish  the  scope  of  a 
transmission  provider's  liability.  EEI.  as 
well  as  KCPL.  assert  that  the 
Commission  "should  clarify  that  states 
are  preempted  from  attaching  liability  to 
actions  taken  by  a  transmission  provider 
in  compliance  with  the  provisions  of  its 
filed  pro  forma  tariff"  and  "should  make 
an  affirmative  statement  that  it  is 
expressing  no  opinion  on  whether  a 
transmission  provider  should  be  liable, 
for  public  policy  reasons,  for  acts  of 
ordinary  ne^igence."  '^ 

Coalition  for  ficonomic  Competition 
further  maintains  that 

while  the  Commission  directs  transmissioo 
providers  to  rely  on  state  law  for  protection 
against  liability,  it  ignores  the  policies 
established  at  the  state  level  wbich  already 
address  the  issue.  As  a  lesuk.  FERC  is 
reallocating  the  risks  associated  with  the 
transmission  of  electricity.  To  the  extent  that 
leallocatioD  forces  utilities  to  experience  an 
additional  financial  burden,  ca{^ve 
■  customers  will  be  Sorced  to  pay  more— more 
than  the  parties  agreed  would  be  tlwir  feir 
share.  (»] 

Furthermore,  Coalition  for  Economic 
Competition  states  that  case  law  may 
not  protect  the  utility  and  its  captive 
customers  from  the  costs  associated 
with  the  reallocation  of  risk: 

lYeauendy,  the  outcome  of  a  case  is  closely 
related  to  any  applicable  tariff  language  that 
embodies  tiiat  state's  public  policy  as  set  by 
its  regulatory  cxHnmission.  If  the  pro  fonna 
liability  provision  differs  from  the  standards 
used  in  a  particular  state,  the  applicability 
and  usefulness  of  that  state's  prior  court 
decisions  is  unclear.  I"] 

Coalition  for  Economic  Competition 
also  asserts  that  the  (Commission 
appears  to  be  sending  omtradictory 
signals,  dting  a  recent  decision  (New 
York  State  Electric  &■  Gas  Corporation, 
78  FERC  1 61,114  (1997))  in  which  the 
Commission  rejected  a  provision  in  an 
open  access  tariff  that  acted  as  a  choice 
of  law  provision.  It  argues  that  issues 
involving  which  jurisdiction  provides 
the  most  appropriate  forum,  and  which 
law  should  apply,  are  likely  to  be 
contested  issues.  In  sum,  Coalition  for 
Economic  Competition  states  that  "the 
Commission's  reliance  on  state  law 
leaves  a  wide  open  gap  in  which  the 
outcome  of  potential  claims  is 
completely  unknown,  and  the  risk  to 


"E8Iat7;ICa^at7-a. 

"Coalition  for  Econamic  CompetilioD  at  7. 
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which  transmission  providers  are 
exposed  is  increased  even  more."  ^ 

Commission  Conclusion,  llie  tariff 
provisions  on  Force  Majeure  and 
Indemnification,  as  clarified  in  Order 
No.  888-A,  provide  certain  limited 
protections  to  the  transmission  provider 
as  well  as  its  customere,  when  they 
feithfuUy  attempt  to  carry  out  their 
duties  under  the  tariff.  The  petitionera 
want  tne  Commission  to  extend  these 
limited  protections  to  other  situations  or 
otherwise  set  forth  definitive  rules  on 
liability  in  various  situations  that  might 
arise  under  the  tariff.  We  believe  that 
the  tariff  provisions  strike  the  right 
balance,  and  we  will  not  hen  attempt  to 
define  the  consequences  of  every 
conceivable  breach  that  might  octnir 
under  the  tariff.  Nor  will  we  use  the 
tariff,  as  some  appear  to  want  us  to  do, 
as  an  instrument  for  defining  exclusive 
and  preemptive  federal  laws  for  Utility 
for  all  damages  that  might  arise  from  the 
operatitm  of  the  transmission  system. 

The  Force  Majeure  provision  of  the 
tariff,  in  its  essence,  provides  that 
neither  the  transmission  provider  nor 
the  customer  will  be  liable  to  the  other 
when  they  behave  in  all  respects 
properly,  but  impredictable  and 
uncontrollable  force  majeure  events 
prevent  compliance  with  the  tariff.  The 
Indemnification  provision  of  the  tariff, 
in  its  essence,  provides  that  when  the 
transmission  provider  behaves  in  all 
respects  properly,  the  customer  wiU 
indemniry  the  transmissitHi  provider 
from  claims  of  damage  to  third  parties 
arising  from  the  service  provided  under 
the  tariff.  Under  the  terms  of  the  tariff, 
the  transmission  provider  may  not  rely 
on  the  protections  provided  by  the 
Force  Majeure  clause  or  the 
Indemnification  Clause  for  acts  or 
omissions  that  are  the  pnxluct  of 
negligence  or  intentional  wrongdoing. 
Likewise,  the  customer  may  not  rely  on 
the  protections  provided  by  the  Force 
Majeure  clause  for  acts  or  omissions  that 
are  the  product  of  negligence  or 
intentional  wrongdoing. 

Contrary  to  the  contenticm  of  EEI,  the 
Force  Majeure  and  Indemnification 
provisions  do  not  establish  a  new 
simple  negligence  standard  of  liability 
for  transmission  providera.  As  we 
explained  in  Ordw  No.  888-A,  the  issue 
of  whether  liability  will  attach  to  certain 
acts  or  omissions  by  a  transmission 
provider  is  a  diffarent  question  from 
whether  a  customer  should  be  obligated 
to  indemnify  the  transmission  provider 
in  such  circumstant»s.**  In  Order  Nos. 
888  and  888-A,  the  Commission  has 
made  no  finding  and  expressed  no 


opinion  concerning  whether  a 
transmission  provider  should  be  held 
liable  for  damages  to  third  parties 
arising  from  the  transmission  provider's 
acts  or  omissions  of  simple  negligence, 
and  the  tariff  language  should  not  be 
construed  as  preempting  the  apjwopriate 
tribunal's  consideration  of  whether 
liability  should  attach  for  acts  or 
omissions  of  the  transmissifm  provider 
that  injure  third  parties. 

While  the  Conunission  has  not 
established  an  exclusive  and  preemptive 
liability  standard  for  electric  utilities. 
EEI  and  the  Coaliticm  fiar  EoMiomic 
Competition  would  have  us  do  so.  They 
seek  exculpatory  language  in  the  tariff 
that  would  protect  the  transmission 
provider  frtnn  liability  in  all  cases, 
except  where  gross  negligence  has  been 
shown.  Both  acknowledge  in  their 
rehearing  requests  that  such  an 
exculpatory  standard  would  in  some 
regions  alter  the  current  liability 
standards,  citing  a  study  vrhich 
concludes  that  25  states  have  addressed 
the  issue,  with  21  of  the  25  finriing  a 
gross  negligence  standard  appropriate. 
Both  aigue  that  the  Commission  coukl 
eliminate  potential  uncertainties  and 
conflicts  among  tribunals  by 
determining  a  comprriiensive  and 
exclusive  federal  standard  that  accords 
with  the  determinations  of  the  majority 
of  states  that  have  addressed  this  issue. 
EEI  and  KCP&L  also  question  whether 
reference  to  state  law  is  appropriate  at 
all.  suggesting  that  the  Commission 
must  develop  a  comin«hensive  federal 
standard  of  liability  fdfr  service  imdw 
the  tariffs.  We  do  not  believe  that  such 
a  determination  is  necessary  or 
appropriate  at  this  time. 

First,  we  note  that  there  is  no  question 
that  the  Commission  has  exclusive 
jurisdiction  to  determine  the 
reasonableness  of  rates,  terms,  and 
conditions  for  the  transmission  of 
electric  mergy  in  interstate  commerce.** 
Moreover,  it  is  clear  that  state  tribunals 
may  not  second-guess  or  collaterally 
attack  Commission  determinations  of 
the  reasonableness  of  filed  rates,  terms, 
and  conditions.''  On  the  other  hand,  it 
is  likewise  clear  that  the  Commission's 
jurisdiction  to  consider  disputes  arising 
under  jurisdictional  tariffe  does  not  as  a 
matter  of  law  preclude  state  courts  fran 
also  entertaining  such  disputes  in  the 


•4 /(/.at  9. 

■•FERC  Stat*,  a  Rega.  1 31.048  at  30J01. 


*•  16  U.S.C  824b:  see.  e.g..  Nantahala  Power  a 
Light  Company  v.  Thombuig.  476  US.  953. 96^. 
86  (1986):  FFC  r.  Soathem  Califamia  Ediaoa 
Coaqtany.  376  VS.  20S  (1964);  Public  IMlitieB 
Conrnriaatoa  v.  Attieboro  Staam  k  Electric 
Company.  273  U.S.  83  (1927). 

*'See,  e.g.,  Mississippi  Power  ft  light  fWmp»ny 
▼.  Mlsaissippi  ex  rel  Moon,  487  U.S.  354,  374-7S 
(1968):  GuU  Sutea  UtiUtiea  Company  v.  Alabanw 
Power  Company.  824  F.2d  1465, 1471-72, 
amended,  831  F.2d  557  (Sdi  Or.  1967). 
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appropriats  circiimrtanow.**  In 
detsnniniog  whether  the  CommiMion 
will  exercise  jurisdiction  in  such  casss, 
the  Commission  is  guided  by  the 
principles  set  forth  in  Arkansat 
Louiuana  Gas  Company  v.  Hall.** 
Application  of  these  principles  suggests 
the  poeaibility  that  tribunals  other  than 
the  Commission  may  be  called  upon  to 
adjudicate  disputes  arising  from  service 
under  the  tariff. 

With  that  background,  the  conceros 
expressed  by  EEI  and  KCPftL 
concerning  the  need  for  a  unifonn 
federal  liability  standard  closely 
resemble  the  concerns  addressed  by  the 
court  in  United  Gas  Pip*  Line  Company 
V.  FBRC.^  In  that  case,  the  Commission 
had  approved  a  tariff  that  limited  a 
pipeline's  liability  to  claims  of 
"negligence,  bed  faith,  fault  or  wilAil 
misconduct"  and  the  pipeline  appealed, 
arguing  that  a  unifonn  standard  of 
liability  should  be  established  that  was 
more  protective  of  the  pipeline.  The 
court  rejected  the  claim  that  these  wes 
a  need  for  a  unifonn  federal  standard 
more  fevorable  to  the  pipeline.  As  the 
court  explained,  "uniformity  of  result  is 
needed  only  to  protect  the  federal 
interest,  that  is,  only  to  exculpate  (the 
pipeline)  from  contract  liability  in  all 
cases  not  based  on  (the  pipeline's)  feult. 
Uniformity  of  exculpation  beyond  those 
cases  is  not  a  matter  of  federal  concern" 
because  in  such  instances  "liability 
flows  only  from  [the  pipeline's) 
mismanagement."*^  This  same 
reasoning  applies  here.  It  is  appropriate 
for  the  Commission  to  protect  the 
transmission  provider  through  the  tariff 
provisions  on  Force  Majeure  and 
Indemnification  from  damages  or 
liability  that  may  occur  when  the 
transmission  provider  provides  service 
without  negligence,  but  to  leave  the 
determination  of  liability  in  other 
instances  to  other  proceedings.*' 


*'Sm.  •.f.,  Pui  AmaricMi  Palioi«um  CoqxiraUaa 
t.  Superior  Court  of  Dslsww.  3eS  tJ.S  SSS,  SSa. 

Bsecisei;. 

••7  FERC1S1.t79.  rak'f  <lwiiMy.  S  PKItCiei.091 

••a24  r.2d  417  (9th  Or.  19S7). 
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4.  Qualifying  FaciliUes  (QFVReai  Power 
Loss  Service 

NTMO  and  EEI*>  seek  rehearing  of  the 
Commission's  clarification  in  Order  No. 
888-Athata 

QF  aiTangsnient  for  tlie  racaipl  of  Raal 
Power  Loss  Service  or  ancillary  Mrvioas  from 
the  tiaasmiMion  provider  or  a  tliird  party  for 
the  purpoea  of  completing  ■  tranamiMlon 
tianaaction  it  not  •  sale- for- resale  of  power 
by  •  QF  transmission  customer  tliat  w(Mild 
violate  our  QF  rules.** 

NIMO  argues  that  the  Commission's 
clarification  is  inconsistent  with  the 
criteria  for  QF  status  under  sections 
3(17)  and  3(18)  of  the  FPA  and  the 
Commission's  precedent  NIMO  argues 
thet  the  Commission  has  decided  tnat  a 
QF  can  only  sell  the  net  output  of  its 
facility  without  losing  QF  status. 
According  to  NIMO.  allowing  QFs  to 
purchase  Real  Power  Loss  Smvice  will 
result  in  QFs  selling  in  excess  of  their 
net  output  at  avoided  cost** 

Finally,  NIMO  argues  that  if  the 
Commission  wishes  to  allow  QFs  to 
purchase  power  to  compensate  for  line 
losses  from  third  parties,  and  to  include 
such  power  in  their  sales,  it  must  do  so 
only  after  a  rulemaking  in  which  it  has 
noticed  its  intention  to  amaad  its  QF 
regulations.** 

Commission  ConcfusJon.  As  a 
preliminary  matter,  we  reject  NIMO's 
argument  that  the  Commission  could 
only  grant  the  clarification  provided  in 
Order  No.  866-A  altar  a  rulemaking  in 
which  it  noticed  its  intent  to  amend  its 
QF  regulations.  All  of  the  QF  cases  cited 
by  NIMO  in  its  rehearing  request 
involve  the  Commission  clarifying  its 
rules  in  casa-specific  situations.  For 
example,  in  Occidental  Geothermal.  Inc. 
[Occidental),  the  Commission  wras 
required  to  define  the  term  "power 
production  capacity"  of  a  fecilify  as  that 
term  was  used  in  16  CFR  292.204(a).*' 
The  Commission  did  so  without  i—ning 
a  notice  of  proposed  rulemaking  and 
seeking  comments. 

Moreover,  the  issue  raised  by  NIMO 
and  EEI  is  whether  the  Commission's 
clarification  would  result  in  a  facility 
losing  QF  status,  as  defined  in  sections 
3(17)  and  3(18)  of  the  FPA.  The 
Conference  Report  on  PURPA  provides: 


**  As  disciissod  above.  Ill  Wed  ill  raquwt  for 
rshaaring  oel-oMae.  AeooHingly,  we  an  tmting 
BBTt  pleading  as  a  OMlkM  kr  lecanaidsraUoa. 

•«FCKC  Slats,  a  Ra^  131,D4Set  30.237  USS7). 
Sa*  oiao  Px^st. 

••On  April  21. 1M7.  Granite  Stale  Hydiopew 
Awociatioe  fllad  an  aoawar  to  NIMO's  i 


QPs-IedM 

thaai 

oeallowlag 

cm  3a9.713(d). 
M  EEI  tupporU  NIMCys 
•'17FEftC1SlJ91(19l 


rsbaaiiae 
gwa  ralai  are  awlaslMa  far 
■BOaa  pisaawtaa.  we  will  ao 


The  new  penfraphs  17(C]  and  18(B)  of  the 
definitions  provide  that  tlte  Commission 
shall  determine,  by  rule,  on  a  aue-by-caae 
basis,  or  otherwise,  that  a  small  poMrer 
praduction  facility  or  a  cogeneration  fecility 
is  a  qualifying  small  power  production 
bcility  or  cogeneration  facility,  as  the  case 
may  be.|**| 

Accordingly.  NIMO's  argument  that  the 
Commission  has  improperiy  amended 
its  PURPA  regulations  is  wrong. 

The  substantive  issue  raised  on 
rehearing  is  an  issue  of  first 
impression.**  In  Occidental,  Turners 
Falls.  aa.well  as  in  Ponnsr  Developers, 
Inc.,^  Malacha  Power  Profect,  Inc. 
(Malacha)J'^  an^  Pentech  Papers.  Inc.  J* 
the  Commission  foimd  that  QFs  were 
permitted  to  sell  only  the  net  output  of 
their  power  production  fecilities  as 
measured  at  the  point  of 
interconnection  with  tfa*  electric  utility 
to  which  they  were  interconnected.  The 
Commission  did  not  decide  the  question 
of  whether  "the  receipt  of  Real  Power 
Loes  Service  or  aiKillary  services  from 
the  transmission  provider  or  a  third 
party  for  the  purpose  of  completing  a 
transmission  transaction"  would  be  a 
sale-for-resale  of  power  by  a  QF  that 
would  violate  the  Commission's  QF 
rules. 

At  first  glance,  it  would  appear  that 
Reel  Power  Loss  Service  and  ancillary 
services  fell  within  the  definition  of 
"supplementary  power"  as  defined  in 
18  CFR  292.101(b)(8).'3  If  this  were  in 
fact  the  case,  the  precedent  cited  above 
would  be  relevant  because 
supplementary  power  would  be 
subtracted  from  gross  output  to 
determine  the  net  output  available  for 
sale  and.  pursuant  to  Turner  Falls,  any 
sale  in  excess  of  the  net  output  would 
result  in  a  loss  of  QF  status.  However, 
if  Reel  Power  Loss  Service  and  ancillary 
services  are  part  of  the  costs  of 
transmission,  they  are  not  covered 


lU 


••HJL  Rap.  No.  99-1790.  PubUc  UllUty 
Kagelatory  Policias  Act.  titb  Coi^  2d  Sasa.  80 
(1078)  (avphasis  added).  Set  atto  Tumar*  Falls 
LiBBitad  Paitoarship.  95  FERC  161,487  at  82,070 
n.33  (lOai)  (Tu/Twn  Fallt). 

••  Wa  note  that  olhar  aapecu  of  the  "nat/gRNS" 
issue  aie  paoding  befafs  tlie  Coouniaaiaa  ia 
sapaieto  pwwaadings  and  will  ba  addiaisid  by  the 
rnieeilssine  ie  lehsaqiisnl  ordars.  Sea  Connarticut 
Valley  Etacbk:  Coaapeny.  lac.  v.  Whaeiabratar 
Oafanaal  Coaapeny.  UP.,  et  <d.  (Dockal  Noa.  BUM- 
10-000  and  QFSe-l  77-001 ):  Carolina  Poww  8 
Light  Company  v.  Stooa  Container  Coq>oraliae 
(Dodeal  Noa.  ELS*-«2-000  and  <)FBS-1 02-005): 
aDd  Niagara  Maha«rk  Powar  Company  v  Ponntach 
Papers.  lac  (Dockal  Noa.  EL08-1-000  and  QF86-    . 
722-003). 

'•.32  FBRC  iei.101  (ises). 

^  41  reaC  lei  J90  (1087). 

^  48  FERC  161 .120  (18S0). 

'^upplsmaotary  po«rar  ia  daHead  aa  "aledric 
saargy  or  capacity  nippliod  by  an  etactric  utility, 
lagitlarly  osod  by  a  qualifying  facility  in  addition 
to  thai  which  the  facdlUy  ganaralaa  itaaU." 
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under  the  definitian  of  "supplementary 
power." 

As  the  Commission  explained  in  its 
Notice  of  Proposed  Rulemaking,  Small 
Power  Production  and  Cogeneration- 
Rates  and  Exemptions: 

The  costs  of  transmission  are  not  a  part  of 
the  rate  which  an  electric  utility  to  which 
energy  is  transmitted  is  obligated  to  pay  the 
qualifying  facility.  These  costs  are  part  of  the 
costs  of  interconnection,  and  are  tbs 
responsibility  of  the  qualifying 
facility  •  *  •.  The  electric  utility  to  which 
die  electric  energy  is  transmitted  has  the 
obligation  to  purchase  the  energy  at  a  rate 
which  reflects  the  costs  that  it  can  avoid  as 
a  result  of  making  such  a  purchase.'* 

Iliis  view  wras  adopted  by  the 
Commission  in  Order  No.  69,  Small 
Power  Production  and  Cogeneration 
Facilities,  Regulations  Implementing 
Section  210  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978."  There 
the  Commission  defined 
"'interconnection  costs'  as  the 
reasonable  costs  of  *  *  * 
transmission  *  *  •."'•It  is  also 
consistent  with  the  Commission's 
findings  in  18  CFR  2g2.303(d)  that  if  a 
QF  transmits  its  output  to  an  electric 
utility  with  which  it  is  not 
interconnected,  the  rate  for  the  purchase 
of  such  energy  "shall  not  include  any 
charges  for  transmission."  Thus,  all  that 
remains  is  to  determine  whether  Real 
Power  Loss  Service  and  ancillary 
services  are  part  of  the  costs  of 
transmission. 

Ancillary  services  as  defined  in  Order 
Nos.  888  and  888-A  are  part  of  tiie  costs 
of  transmission  services.  In  Order  No. 
888,  we  defined  ancillary  services  as 
those  services  "that  must  be  offered 
with  basic  transmission  service  under 
an  open  access  transmission  tariff.'*^ 
We  noted  that  these  services  are  those 
"needed  to  accomplish  transmission 
service  while  maintaining  reliability 
within  and  among  control  areas  affected 
by  the  transmission  service.  "^^  Thus, 
there  is  no  question  that  ancillary 
services  are  part  of  the  cost  6f 
transmission  and  therefore  are  included 
among  the  intercoimection  costs  a  QF  is 
responsible  for. 

Real  Power  Loss  Service  is  an 
interconnected  operations  service."  It  is 
thus  not  a  service  which  a  transmission 


'*FERC  Suts.  ft  Rags.,  Proposed  Regulatioiis 
1977-1961. 132.039  at  32,437  (1979).  See  also  id. 
at  32,447  (costs  of  transmission  constitute 
Interconnection  costs  and  must  be  boma  by  QF 
unless  transmitting  utility  agrees  to  share  them). 

'*FE^  Stats,  ft  Regs.,  Regulations  Preambles 
1977-1981. 130.128  (1980). 

^Id.  at  30.866.  See  also  18  CFR  292.101(b)(7). 

"FERC  Stats,  ft  Regs..  131.036  at  31,705 
(footnote  omitted).  * 

'•Id. 

'•Id.  at  31,708. 


provider  is  required  to  provide  imder  its 
open  access  transmission  tariff. 
Nevertheless,  the  Commission 
recognized  that  a  transmission  customer 
must  make  provisions  for  Reel  Power 
Loss.  As  the  Commission  noted,  a 
customer  "(»nnot  take  basic 
transmission  service  without  such  a 
provision.  "■•>  As  a  result,  we  find  that 
Real  Power  Loss  Service  is  also  a  part 
of  the  cost  of  transmission  and  included 
among  the  interconnection  costs  a  QF  is 

responsible  for.  

Consistent  With  18  CFR  2g2.303(d), 
however,  a  QF  purchasing  Real  Power 
Loss  Service  shall  have  its  purchase  rate 
adjusted  up  or  down  consistent  with  18 
CPR  292.304(e)(4).«i  In  other  words, 
wdiile  a  QF  can  never  sell  more  poMrer 
than  its  net  output  at  its  point  of 
interconnection  with  the  grid,  its 
location  in  relation  to  its  purchaser  (and 
thus  its  losses)  may  be  relevant  in  the 
caltnilation  of  the  avoided  cost  which  it 
is  entitled  for  the  power  it  does  deliver 
to  its  electric  utility  purchaser. 
However,  as  explained  above,  the 
receipt  of  Real  Power  Loss  Service  or 
ancillary  services  is  not  a  sale-for-resale 
of  power.  Rather,  they  are  part  of  the 
costs  of  transmission  which  the  QF 
must  bear,  in  the  absence  of  an 
agreement  to  share  such  costs  %vith  the 
transmitting  utility. 

5.  Right  Of  First  Refusal/Reswvatltm  Of 
Transmission  Capacity 

NRECA,  TDU  Systems  and  TAPS  se^ 
clarification  that  the  rights  of  networic 
customers  to  reserve  capacity  to  serve 
their  own  retail  load  are  comparable  to 
a  transmission  provider's  right  to 
reserve  transmission  capacity  for  its 
retail  native  load.  They  point  to 
language  in  Order  No.  888-A  that 
supports  their  interpretation,  but  note 
that  other  language  concerning  the  Right 
of  First  Refusal  (ROFR)  mechanism 
seems  to  provide  an  advantage  to 
transmission  providers  in  serving  their 
retail  native  load. 

NRECA  and  TDU  Systems  argue  that 
the  Commission  improperly  allows  a 
transmission  provider  to  reserve 


•»w. 

■^  In  Order  No.  69,  the  Commission  noted: 
Subparagraph  (4)  addresses  the  costs  or  savings 
resulting  from  line  losses.  An  appropriate  rate  for 
purchases  from  a  qualifying  bcility  should  reflect 
the  cost  savings  actually  actTuing  to  the  electric 
utility.  If  energy  produced  btun  a  qualifying  bcility 
undergoes  line  losses  such  that  the  delivered  power 
is  not  equivalent  to  the  power  that  would  have  been 
delivered  from  the  source  of  power  it  replaces,  then 
the  qualifying  bcility  should  not  be  reimbursed  for 
the  difference  in  losses.  If  the  load  served  by  the 
qualifying  facility  is  closer  to  the  qualifying  facility 
than  it  is  to  the  utility,  it  is  possible  that  there  may 
be  net  savings  resulting  from  reduced  line  losses. 
In  such  cases,  the  rates  should  be  adfusted  upwards. 
Order  No.  69  at  30,885-86. 


capacity  as  needed  to  serve  its  existing 
native  loed  customers,  but  the 
cooperative  wholesale  power  or  firm 
transmissicHi  customer  has  only  a  right 
of  first  refusal  that  reouires  it  to  maUih 
competing  bids,  which  ejqxiees  it  to 
matching  an  incremmtal  rate  or 
opportimity  cost  rate  capped  at  the  cost 
of  system  expansiim.  They  assert  that 
"(t]o  the  extent  the  transmission 
provider  is  able  to  omtinue  to  provide 
service  to  its  retail  native  load  at  average 
embedded  transmission  costs,  so  too 
should  the  network  customer  have  the 
right  to  continued  service  at  average 
embedded-cost  rates,  rathw  than  at 
incremental-cost  rates  or  oppntunify- 
cost  rates  capped  only  at  the  cost  of 
system  expansion.  "•»  TDU  Systems 
requests  that  the  Commission  clarify 
that 

the  ROFR  provisions  allow  an  existing 
network  customer  to  continue  to  reserve 
transmission  capacity  at  rates  that  remain 
comparable  to  the  transmission  provider's 
service  to  its  retail  native  load.** 

Similarly,  NRECA  requests  the 
Commission  to  clarify  that 

firm  transmission  customers  for  which  the 

transmission  provider  has  a  planning 
requirement  are  on  an  equal  footing  with  the 
transmission  provider's  retail  load  in 
reserving  transmission  capacity.  The 
Commission  accordingly  should  clarify  that 
the  ROFR  provisions  allow  existing  finn 
transmission  customers  for  which  the 
transmission  provider  has  a  planning 
requirement  to  continue  to  reserve  thsir 
existing  transmission  capacity  at  rates  that 
remain  comparable  to  the  transmission 

Erovider's  existing  service  to  its  retail  native 
>ad*« 

TAPS  asks  the  CcKnmission  to  clarify 
that 

its  discussion  of  the  rights  of  a 
transmission  provider  to  reserve  and  reclaim 
capacity  needed  for  native  load  growth  appfy 
with  equal  force  to  capacity  needed  for 
network  customers  for  which  the 
transmission  provider  is  equally  responsible 
for  plaiming  its  system.  The  Commission 
should  also  clarify  that  the  transmission 
provider's  reclamation/reservation  right 
cannot  be  used  to  withdraw  cap»acity 
currently  or  reasonably  forecasted  to  be  used 
by  a  network  customer.*' 

TDU  Systems  further  requests  that  the 
Commission  clarify  the  rate  an  existing 
transmission  customer  would  have  to 
match  to  retain  its  reservation  priority. 
It  requests  that  the  Commission  clarify 
that  the  customer  need  match  only  the 
imdiscounted  tariff  rate  of  general 
applicabilify  and  not  the  highest  rate  the 
transmission  provider  is  then  collecting 


"TDU  Systems  at  6:  NKECA  at  5. 

"TDU  Systems  at  7. 
•«NREOat7. 
"TAPS  at  33. 
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from  any  customer,  i.e.,  an  incremental 
rate  based  on  an  upgrade  for  a  particular 
customer. 

Commission  ConcIOsion.  In  Order  No. 
88B-A,  we  addressed  concerns  raised  by 
transmission  providers  that  the  right  of 
first  refusal  may  prohibit  them  from, 
recalling  capacity  needed  for  native  load 
growth,  by  clarifying  that  the 
transmission  provider  may  reserve 
existing  capacity  for  retail  native  load 
growth.  While  the  Commission's 
conclusion  in  Order  No.  868-A.  in  the 
context  of  the  treatment  of  retail  native 
load,  is  correct,  a  transmission  provider 
may  also  reserve  existing  capacity  for 
both  its  own  wholesale  native  load 
growth  and  network  customers'  load 
growth.  As  the  Commission  originally 
explained  in  Order  No.  888: 

pubUc  utilities  may  raterve  existing 
tnnsmission  capacity  needed  for  nativo  load 
BOWth  and  network  transmission  customer 
Toad  growth  reasonably  forecasted  within  the 
utility's  current  planning  horizon.** 
Accordingly,  in  order  to  allay  the 
concerns  of  NRECA.  TDU  Systems  and 
TAPS,  we  clarify  that  network 
tTwumission  custooiers  are  afforded  the 
same  treatment  as  the  tnnsmission 
provider  on  behalf  of  native  load  (retail 
and  wholesale  requirements  customers) 
in  terms  of  the  reservation  of  existing 
transmission  capacity  by  the 
transmission  provider. 

Regarding  NRECA's  and  TDU 
Systems'  allegation  that  a  transmissioo 
provider's  right  to  reserve  existing     - 
transmission  capacity  for  its  retail 
native  load  is  superior  to  a  Hrm 
tnnsmission  customer's  right  of  first 
raf^ual,  we  note  that  it  is  not  clear  if 
NRECA  and  TDU  Systems'  argument 
pertains  to  network  transmission 
customers  or  to  point-to-point 
transmission  customers.  The  right  of  a 
tnnsmisuon  provider  to  reserve 
existing  transmission  capacity  on  behalf 
of  netwoc^L  transmission  customers  is 
discussed  above.  The  reservation 
priority  of  transmission  capacity  for 
point-to-point  transmission  customers  is 
different  oecause  point-to-point 
transmission  cxistomers  do  not 
undertake  the  same  payment  obligation 
as  either  network  transmission 
customers  or  the  transmission  provider 
on  behalf  of  native  load  customers.  As 
the  Commission  explained  in  Order  No. 
88^A  in  the  context  of  reservation  of 
existing  capacity: 

We  note  that  network  service  is  founded  on 
the  notion  that  the  transmission  provider  has 
a  duty  to  plan  and  construct  the  transmission 
system  to  meet  the  present  and  future  needs 
of  its  native  load  and.  by  oompanbility.  its 


third-party  network  custaman.  In  return,  the 
native  load  and  third-party  nstwrork 
cuatomers  must  pay  ail  of  the  system's  fixed 
coats  that  are  not  covered  by  the  proceeds  of 
point-to-point  service.  This  means  that  native 
load  and  third-party  network  customers  bear 
ultimate  responsibility  for  the  costs  of  both 
the  capacity  that  they  use  and  any  capacity 
that  is  not  reserved  by  point-to-point 
custooMn.  In  this  raprd.  native  loed  aid 
third-party  network  cualanMn  fces  a 
payment  risk  tlut  point-to-point  cuataOMn 
gsnerally  do  not  face.*' 

Additionally,  we  note  that  a  fins 
transmission  customer  may  always  elect 
to  take  network  transmission  service  in 
lieu  of  point-to-point  transmission 
service,  thereby  obtaining  rights  to 
reserve  existing  transmission  capacity 
that  are  comparable  to  the  rights  of  oOier 
network  customers  and  the  transmission 
provider  on  behalf  of  native  load. 

Furthermore,  unless  prohibited  by  the 
terms  of  the  existing  transmission 
customer's  contract,  there  is  nothing  to 
prevent  an  existing  point-to-point 
transmission  customer  from  seeking  to 
extend  the  term  of  its  contract.  An 
existing  transmission  customer  may  also 
enter  into  an  additional  agreement  for 
{>oint-to-point  transmission  service  and 
reassign  such  capacity  until  needed  or 
choose  a  service  commencement  date 
concurrent  with  the  termination  of  its 
existing  contract. 

TDU  SysteoB  aaaerts  that  Order  No. 
888-A  "leaves  ururesolved  whether  the 
customer  must  pay  the  undiscounted 
rate  of  general  applicability  for  tariff 
aervice  at  the  time  of  conversion  or  the 
highest  rate  the  transmission  provider  is 
then  collecting  from  any  customer," 
such  as  an  incremental  cost-based 
rats.M  We  clarify  that  the  right  of  first 
refusal  does  not  require  an  existing 
transmission  customer  to  match  the 
highest  rate  the  transmission  provider  is 
then  collecting  from  any  customer.  The 
highest  rate  collected  frvm  o/iy  ctistomer 
may  involve  a  different  service  than  that 
aervice  received  by  the  existing 
customer,  which  may  resuh  in  an 
inappropriate  comparison.  In  this 
regard,  the  Commission  stated  in  Order 
No.  69&-A  that  the  purpose  of  the  right 
of  first  refusal  is  to  be  a  tie-breaker  and, 
therefore,  the  competing  requests 
should  be  substantially  the  same  in  all 
respects."*  Accordingly,  we  clarify  that 
the  existing  transmission  customer 
exercising  its  right  of  first  refusal  will  be 
required  to  match  the  term  of  service 
requested  by  another  potential  customer 
and  may  be  required  to  pay  the 
transmission  provider's  maximum  filed 
transmission  rate.  However,  the  rate 


must  be  for  substantially  similar  aervice 
of  equal  or  greater  duration. 

TDU  Systems  also  asks  whether  the 
maximum  rate  that  a  customer  must 
match  in  exercising  its  right  of  first 
refusal  would  include  an  incremental 
cost-based  rate  for  an  upgrade  to  a 
competing  customer  or  if  the  customer 
is  required  to  match  only  the 
imdiscounted  tariff  rate  of  general   . 
applicability.  The  right  of  nrst  refusal  is 
predicated  on  an  existing  customer 
continuing  to  use  its  transmission  rights 
in  the  existing  transmission  system.  The 
right  of  first  refusal  acts  as  a  tiebreaker 
to  determine  whether  the  competing 
eligible  customer  or  the  existing 
transmission  ciistomer  gets  the  existing 
transmission  capacity.  Accordingly,  the 
maximum  rate  tor  such  existing 
transmission  capacity  would  be  the  just 
and  reasonable  transmission  rate  on  file 
at  the  time  the  customer  exercises  its 
right  of  first  rafusal."o 

In  conclusion,  we  believe  that  we 
have  struck  an  appropriate  balance 
between  our  goals  of:  (1)  Protecting  the 
rights  of  retail  and  wholesale  native 
loads  and  network  customers  by 
allowing  the  transmission  providw  to 
reserve  existing  transmission  capacity 
for  their  projected  load  growth  and  (2) 
providing  existing  firm  transmission 
customers  with  a  priority  over  new 
requests  for  firm  transmission  service  to 
continue  receiving  transmission  service 
fit)m  existing  transmission  capacity 
when  there  is  insufficient  existing 
capacity  available  to  accommodate  all 
requests  for  transmission  service. 

6.  Energy  Imbalance  Service 

a.  Appropriate  bandwidth  for  small 
utilities.  APPA  argues  that  the 
Commission's  revision  in  Order  No. 
888-A  to  the  deviation  bandwidth  did 
not  go  far  enough  and  does  not  address 
the  requirements  of  all  small  utilities. 
i.e.,  utilities  that  sell  no  more  than  4 
million  MWh  annually ."^  It  asserts  that 
the  Commission  has  adequately 
remedied  the  problem  for  those  small 
utilities  serving  load  with  a  peak 
demand  of  less  than  20  MW.  but  not  for 
those  utilities  serving  loads  with  greater 
peak  demands. 

To  remedy  the  problem.  APPA  asks 
the  Commission  to  revise  the  minimimi 


■•FERC  Slats,  a  Rags.  131.03a  at  31,604 
(empbaaU  addad). 


.13I.O4SatS0.22a 


•'FIltCStata.ai 

**'rou  SyataoM  M  a 

••rate  Suts.  ft  Rags.  1 31 JVW  at  30.1t7. 


•"Dapanding  on  tha  rata  dasign  on  fila  fbrtha 
existing  capacity,  a  cuatooMr  tMrdtiag  its  right  of 
Bnt  rafusal  could  fMx  an  avataa*  mtmddmd  cost- 
iMaad  rata,  an  incramantal  coat^iasad  rata,  a  flow- 
tMsad  rata,  a  zonal  rata,  or  any  othar  rata  daaign  that 
the  Commtsiion  may  hava  approvad  undar  aacUon 
20S  of  tlM  FPA. 

•'  APPA  at  21-23  (citing  Blue  Craek  Hydro,  Inc. 
77  PSRC  161.232  at  61.941  (1096).  in  which  (ba 
iisad  tha  4  million  Mwb  laval  for 
snail  utilitiaa  eligibla  for  «vaivar  of  the 
ofOrdarNo.  669). 
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bandwidth  to  provide  a  minimum 
deviation  bandwidth  of  2  MW  for 
utilities  serving  load  with  a  peak 
demand  of  less  than  20  MW,  5  MW  for 
utilities  serving  load  less  than  100  MW, 
and  7.5  MW  for  all  other  small  utilities. 

Commission  Conclusion.  We  deny 
APPA's  motion  for  reconsideration."' 
As  the  Commission  explained  in  Order 
No.  888-A,  the  deviation  bandwidth 
was  developed  "to  promote  good 
scheduling  practices  by  transmission 
customera.  It  is  important  that  the 
implementation  of^each  sdieduled 
transaction  not  overly  burden  othera."*^ 
The  Commission  reaffirmed  its  use  of 
the  1.5  percent  energy  imbalance 
bandwidth  as  "consistent  with  what  the 
industry  has  been  using  as  a  standard 
and  is  as  close  to  an  industry  standard 
as  anyone  can  set  at  this  time."** 
However,  the  Commission  recognized 
the  needs  of  small  customera  and  raised 
the  minimum  energy  imbalance  from 
one  megawatthour  per  hbiu*  to  two 
megawatthoun  per  hour.  In  doing  so, 
the  Commission  sought  to  balance  its    ~ 
primary  goal  of  promoting  good 
scheduling  [Hractices  with  its 
commitment  to  provide  as  much  relief 
as  possible  to  small  customen.  Larger 
minimum  deviation  bandvtridths,  as 
proposed  by  APPA.  cotild  only 
unnecessarily  jeopardize  this  balance  at 
the  expense  of  good  scheduling 
practices. 

Moreover,  in  Order  No.  888-A,  the 
Commission  provided  all  customera, 
including  small  customera.  further 
options  to  deal  with  any  difficulties  that 
may  be  experienced  as  the  result  of  the 
minimum  deviaticm  bandwidth  set  forth 
in  Order  No.  888-A: 

To  help  customers  with  the  difficulty  of 
forecasting  loads  fax  in  advance  of  the  hour, 
the  Final  Rule  pro  forma  tariff  permits 
schedule  changes  up  to  twenty  minutes 
before  the  hour  at  no  chai^.  By  updating  its 
schedule  before  the  hour  begins,  a 
transmission  customer  should  be  able  to 
reduce  or  avoid  energy  imbalance  and 
associated  charges.  However,  we  will  allow 
the  transmitting  utility  and  the  customer  to 
negotiate  and  file  another  bandwidth  more 
flexible  to  the  customer,  subject  to  a 
requirement  that  the  same  bandmdth  be 
made  available  on  a  not  unduly 
discriminatory  basis.** 
APPA  has  simply  not  shown  that  the 
minimum  deviation  or  the  procedures  to 
reduce  or  avoid  energy  imbalance 
charges  or  to  negotiate  another 
bandwidth  do  not  provide  adequate 


relief  for  small  customera.  Nor  has 
APPA  shown  that  larger  bandwidths 
could  be  implemented  without  unduly 
tmdermining  good  schediding  practices. 

b.  S^tlements  establishing  a  deviation 
bandwidth  or  minimum  imbalance. 
TDU  Systems  states  that  Order  No.  88&- 
A  allows  a  transmission  provider  and  a 
customer  to  negotiate  and  file  another 
band%vidth  more  flexible  to  the 
customer  on  a  not  unduly 
discriminatory  basis,  but  if  a  settlement 
was  approved  subject  to  the  outcome  of 
Order  No.  888,  it  must  be  revised  in  the 
subsequent  compliance  filing  to  reflect 
the  language  in  the  pro  forma  tariff. 
Accordingly,  TDU  Systems  seeks 
clarification  that  if  such  a  settlement 
contains  a  bandwidth  above  1.5%  or  a 
minimtun  imbalance  above  2  MW,  those 
amoimts  need  not  be  revised  downward 
to  conform  to  the  pro  forma  tariff."* 

Commission  Conclusion.  We  will  not 
grant  the  clarification  sought  by  TDU 
Systems.  In  Order  No.  888-A,  we 
explicitly  stated  that 

service  provided  pursuant  to  a  settlement 
that  was  expressly  approved  subject  to  the 
outcome  of  Order  No.  888  on  non-rate  terms 
and  conditions  must  be  revised  in  the 
subsequent  compliance  filing  to  reflect  the 
language  contained  in  the  pro  forma  tariff.*^ 

This  is  consistent  with  ovtr  desire  to 
have  all  public  utilities  at  the  same 
starting  line  as  open  access  is 
implemented  in  the  electric  industry: 

By  initially  requiring  a  standanlized  tariff, 
we  intend  to  foster  broad  access  across 
midtiple  systems  tmder  standardized  terms 
and  conditions."" 

However,  as  we  also  recognized, 
"public  utilities  are  bee  to  file  imder 
section  205  to  revise  the  tariRs  [e.g.,  to 
reflect  various  settlement  {ffovisions) 
and  customers  are  free  to  pursue 
changes  under  section  206."  ^  Thus,  the 
settlement  discussed  by  TDU  Systems 
must  be  revised  to  conform  to  the  pro 
forma  tariff,  but  the  public  utility 
transmission  provider  to  the  settlement 
may  then  make  another  filing  with  the 
Commission  to  seek  a  change  to  the 
bandwidth  contained  in  the  pro  forma 
tariff. 

7.  Transmissicm  Provider  "Taking 
Service"  Under  Its  Tariff  for  Power 
Purchased  on  Behalf  of  Bundled  Retail 
Customera 

a.  Jurisdiction.  IL  Com  states  that  the 
Commission  agreed  with  IL  Corn's 
jurisdictional  arguments  on  rehearing  of 


Order  No.  888  and  made  the  following 
appropriate  clarificaticms  in  Order  No. 
888-A: 

In  8  situation  in  which  a  transmission 
provider  purchases  power  on  behalf  of  its 
retail  native  load  customers,  the  Commissioa 
(FERC]  does  not  have  jurisdiction  over  the 
transmission  of  the  purchased  power  to  the 
bundled  retail  customers  insoiir  as  the 
transmission  takes  place  over  such 
transmission  provider's  faciUties.  [quoting 
Order  No.  888-A  at  117-18  (enmhakis 
added)]. 


(The  ConunissionI  does  have  jurisdictirai 
over  transmission  service  associated  with 
sales  to  any  person  for  resale,  and  such 
transmission  must  be  taken  under  the 
transmission  provider's  pro  forma  tariff, 
[quoting  Order  No.  88S-A  at  118  (emphasis 
addedll.'oo 

However,  IL  Com  argues  that  the 
Commission 

nevertheless  neglected  to  revise 
S  35.28(c)(2)  and  $  35.28(cK2Mi)  to 
incorporate  these  clarifications  into  die  Rule. 
Therefore,  (IL  Com)  reiterates  its  request  that 
the  words  "for  sale  for  resale"  be  inserted 
into  the  Rule  after  the  word  "purchaaas"  in 
$  3S.28(c)(2)  and  "purchase"  in 
S  35.28(cK2Xi)  to  codify  the  Order  88S-A 
clarification  concerning  the  extent  of 
required  power  purchase  unbundling.*"^ 

OCEM,  however,  argues  that  the 
Commission's  disclaimer  of  jtuisdiction 
over  the  transmission  in  interstate 
commerce  of  purchased  power  headed 
for  retail  customera  is  ccmtrary  to  the 
FPA's  assertion  of  jurisdiction  over  all 
transmission  of  electric  eneigy  in 
interetate  commerce.^"'  It  states  that 

(t]he  Commission  has  already  embraced 
the  proposition  that  it  has  the  statutory 
authority  and  mandate  to  require  utilities  to 
adopt  tarifb  that  will  ensure  all  market 
participants  comparable  access  to 
transmission  services.  It  must  now  extend 
that  authority  and  mandate  to  apply  to  all 
transmission  service. '<•' 
CCEM  further  argues  that  the 
Commission's  failure  to  ass«t 
jurisdiction  over  interstate  transmission 
of  purchased  power  to  retail  customers 
is  contrary  to  precedent  imder  the 
Natural  Gas  Act  (NGA).*o*  It  dtes  to 
Mississippi  River  Trtmsmission  Corp.  v. 
FERC.  969  F.2d  1215  p.C.  Cir.  1992), 
stating  that  the  court  affirmed  the 
Commission's  interpretation  of  NGA 
section  1(b)  as  authorizing  the 
Ck>mmission  to  regulate  the  price  of 
natiual  gas  transportation  service  that 


"  As  discussed  above.  APPA  filed  it*  request  for 
rehearing  out-of-time.  Accordingly,  we  are  treating 
APPA's  pleading  as  a  motion  for  reconsideration. 

•>FERC  Stats,  ft  Regs.  1 31,048  at  30,232. 

•*U.  at  30,232. 


"TDU  Systems  at  12-13. 

•'FERC  Stats,  ft  Rags.  1 31,048  at  30,233. 

■•Order  No.  888,  FERC  Stats,  ft  Regs.  1 31,036  at 
31,734. 

••Order  No.  888-A,  FERC  Stats,  ft  Rags.  1 31,048 
at  30,234  (footnote  emitted). 


'""IL  Com  at  8. 

'"  M.  at  8-4. 
><»  CCEM  at  2-6. 


'•'M.at4. 

*"«  Id.  at  4-6  (citing  Mississippi  River 
Transmission  Corp.  v.  FERC  969  F.2d  1219  (D£. 
Or.  1992)). 
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MRT  provided  in  support  of  certain  firm 
direct  sales. 

If  the  Commission  does  not  grant 
rehearing  as  requested  by  CCEM,  CCHA 
argues  that  "the  CommiMion  should 
nevertheless  clarify  that  its 
furisdictional  disclaimer  does  not 
extend  to  power  pool  transmission 
services."  *<>'  It  asserts  that  because 
pools  themselves  do  not  have  native 
load  and  do  not  purchase  power  on 
behalf  of  native  load,  "when  a  public 
utility  takes  poolwide  service  to 
transmit  purchased  power,  it  should  be 
required  to  take  that  service  on  an 
unbundled  basis  pursuant  to  the  power 
pool's  open-access  tariff."  *<">  In  tnis 
regard,  it  states  that  it  is  "aware  that 
certain  public  utilities  claim  that  the 
Commission's  disclaimer  of  jurisdiction 
extends  to  their  uses  of  p>oolwide 
transmission  service  to  transmit 
purchased  power  to  their  captive,  native 

CCEM  further  argues  that  the 
Comaiaaion's  failure  to  require  that  all 
tnoaaiaaion  service  be  taken  under  an 
open  scceas  tariff  is  arbitrary  and 
irreoondlable  with  the  Commission's 
concurrent  determination  in  connection 
with  the  rules  pertaining  to  stranded 
coat  recovery  that  it  has  jurisdiction 
over  the  rates,  terms  and  conditions  of 
unbundled  interstate  transmission 
services  by  public  udlities  to  retail 
customers,  and  that  it  has  the  authority 
to  address  retail  stranded  costs  through 
its  jurisdiction  over  such  services.  It 
adds  that  experience  from  restructuring 
the  natural  gas  industry  (Order  Nos.  436 
and  636)  shows  the  need  to  unbundle 
and  separately  regulate  transmission 
provided  in  connection  with  retail 
service. 

Commission  Conclusion.  CCEM's 
arguments  with  respect  to  the 
Commission's  disclaimer  of  jurisdiction 
over  bundled  retail  transmission  are  the 
same  arguments  it  raised  on  rehearing  of 
Order  No.  888  (and  were  addressed  b^ 
the  Commission)  *°"  or  should  have 
raised  on  rehearing  of  Order  No.  888. 
We  will  not  accept  CCEM's  invitation  to 
further  address  this  issue. 

In  response  to  OCEM's  request  for 
clarification  regarding  power  pool 
transactions,  we  note  that  all  power 
pool  transactions  must  be  taken  under 
the  terms  of  the  pool-wide  pro  forma 
tarifts  that  were  filed  on  compliance  to 
Order  No.  888.*o*  The  appropriats 


••Woia 
••'  u. 

'•■FBRC  SUU.  a  Ragi.  1 31.048  at  30.22S-M. 

"•SwMMContinant  Ana  Poww  Pool,  at  al.  78 
rate  181.203  (18S7)  (Oniw  AccapUi^  far  Piling 
and  Suipandiag  Propoaad  Pool-WI<to  and  Stngla- 
SyatMB  Holding  Cisn|iMiy  Opm  Acoan 


of  the  terms  and  condlticms  contained  in 
those  pool-wide  pro  forma  tarifb  will  be 
addressed  on  a  case-by-case  basis  when 
the  Commission  addresses  the  merits  of 
the  various  pools'  compliance  filings. 

Finally,  we  deny  IL  Com's  request  to 
modify  sections  35.28(c)(2)  and 
3S.28(c)(2)(i)  of  the  Commission's 
regulations.  The  additional  language 
proposed  by  IL  Com  simply  will  not 
work.  As  we  describe  in  more  detail  in 
section  7.b  below,  it  is  not  possible,  as 
a  practical  matter,  to  divide  a  single 
power  purchaae  made  on  behalf  of  both 
wholesale  and  retail  native  load  such 
that  the  transmission  provider  takes 
service  under  the  terms  and  conditions 
of  the  pro  forma  open  access 
transmission  tariff  for  the  wholesale  part 
of  the  purchase  and  under  the  temu  and 
conditions  of  s  difiierent  tariff  for  the 
retail  part.  Thus,  the  entire  purchase 
transaction  must  be  undertaken 
pursuant  to  the  tanna  and  conditions  of 
the  pro  forma  open  aooasa  tranamission 
tariff.  The  language  proposed  by  IL  Com 
does  not  recognize  the  indivisible 
nature  of  single  power  purchases  made 
on  behalf  of  both  wholesale  and  retail 
native  load. 

b.  Purchases  for  retail  native  load. 
TAPS  argues  that  the  Commission 
significantly  contracts  its  functional 
unbundling  requirement  and  the 
associated  Standards  of  Conduct  "by 
exempting  from  functional  unbundling 
all  use  by  a  transmitting  utility  of  its 
own  transmission  system  to  serve 
bundled  retail  native  load."  "«  By 
exempting  a  key  aspect  of  the 
transmission  provider's  activities  in 
wholesale  markets  from  the  open  acoaas 
rules,  TAPS  asserts,  comparability  is 
destroyed  and  the  market  is  severely 
distorted.  It  emphaaiaaa  that 

because  of  tlie  Inlsfdspsadanos,  elasticity 
and  fungibiUty  of  purcha—  oo  behalf  of 
unbundled  retail  toad  with  the  transmlSBlaa 
provider's  other  wholesale  marketins 
activities,  thai*  is  Uttle.  If  anythiivTleft  of 
hiQctional  unbundling.*** 

TAPS  sUtes  that  Order  No.  888-A 
leaves  unclear  issues  critical  to 
comparability,  "such  as  request 

[trooedures  and  priority  for  usage  of 
imited  interCsce  capability  applicable  to 
the  transmission  provider's  use  of 
transmission  for  economy  imports  for 
retail  bimdled  load."  **'  It  argues  that 
without  clearly  established  rules  that 
put  the  transmission  provider  in  the 

position  as  network  customers,  the 


Traiumijalon  TariRt  and  Ravlaad  Tarifii,  and 
OtiafTiag  Fuxtliar  Action),  rah'g  pmtding. 

"•TAPS  at  4  and  B-14. 

"««  atS. 
•"Irf.ata 


transmission  provider  will  have  a 
competitive  advantage. 

TAPS  further  argues  that  the 
Commission's  approach  defeats  the 
Commission's  Standards  of  Conduct  and 
allows  transmission  provider  employees 
involved  in  the  transmission  function  to 
"share  operational  and  reliability 
information  with  employees  engaged  in 
making  economic  and  other  purchases 
for  retail  bundled  load  on  a  preferential 
basis  as  compared  with  other 
transmission  customers  or  the 
transmission  provider's  'wholesale' 
merchant  function."  **'  Further,  it 
asserts  that  the  Commission's  approach 
to  functional  unbundling  will  encourage 
a  transmission  provider  to  retain  its 
prefiarential  access  to  transmission 
service  and  information  and  discourage 
it  from  (oining  an  ISO.  under  which  it 
would  loae  its  preferential  treatment. 

TAPS  concludes  by  arguing  that 
"(c)ontrary  to  the  Commission's 
suggestion,  constricticm  of  functional 
unoundling  is  not  required  by 
limitations  on  the  Commission's 
jimsdiction."  **«  It  asserts  that  the 
Commission  has  provided  no  support 
for  its  position  and  adds  that  the 
Commission's  positiiH)  cannot  be 
reconciled  with  its  treatmmit  of 
transmission  agreements  between 
jurisdictional  and  non-jurisdictional 
entities  whereby  the  Commission  stated 
that  its  authority  over  a  jurisdictional 
contract  involving  a  public  utility 
cannot  be  impaired  by  virtue  of  uw  htX 
that  the  other  party  is  non- 
jurisdictionaL 

Commission  Conclusion.  While  we 
have  reiterated  our  view  that  the 
Commission  does  not  have  jurisdiction 
over  the  rates,  terms  and  conditions  of 
bundled  retail  service,  based  on  the 
cmnments  received  on  rehearing,  we 
believe  certain  clarifications  need  to  be 
made.  As  a  practical  matter,  we  do  not 
believe  that  it  is  possible  to  divide  a 
single  power  purchase  made  on  behalf    ' 
of  both  wholesale  and  retail  native  load 
such  that  the  transmission  provider 
takes  service  imder  the  open  access  non- 
rate  terms  and  conditions  for  the  part  of 
the  purchase  that  goes  to  wholesale 
native  load,  but  takes  service  under 
different  terms  and  conditions  for  the 
part  of  the  ptuchaaa  that  goes  to  retail 
native  load.  Because  the  power 
purchase  transaction  (including  the 
delivery  across  the  transmission 
provider'a  system  to  both  wholesale  and 
retail  customers)  is  indivisible,  and 
because  the  transmission  of  the 
purchaaed  power  to  the  wholesale 
native  load  custcHner  must  be  done 


*»lrf.al  10-11. 
>*«irf.all4. 
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pursuant  to  the  open  access  tariff,  this 
means  that  the  entire  transaction  de 
facto  must  be  pursuant  to  the  non-rate 
terms  and  conditions  of  the  tarifii 


Concerning  the  Standards  of  Conduct 
requirement  that  public  utilities 
separate  their  wholesale  power 
marketing  functions  from  their 
transmission  operations,  the 
Commission  did  not  require  separation 
of  the  retail  povrar  mArlrnting  function 
because  the  state  has  jurisdiction  over 
retail  power  marketing  and  over 
bundled  retail  transmission.  However, 
here  too  we  believe  further  clarification 
is  necessary.  First,  the  public  utility  has 
no  choice  pursuant  to  Order  Nos.  888 
and  888-A  but  to  separate  its  wholesale 
{}ower  marketing  function  (including 
power  purchase  transactions  made  by 
the  marketing  function  on  behalf  of 
wholesale  native  load)  from  the 
transmission  operations  function.  This 
means  that  those  persons  in  the 
company  that  are  involved  in  %idiolesale 
power  purchases  as  well  as  wholesale 
sales  cannot  interact  with  the 
transmission  personnel  other  than 
through  the  OASIS.  Thus,  to  the  extent 
they  are  making  purchases  on  behalf  of 
wholesale  as  weU  as  bundled  retail 
native  load  as  part  of  a  single  purchase, 
they  will  have  to  abide  by  the  separation 
of  function  requirement  As  discussed 
above,  such  a  purchase  is  not  divisible. 
Additionally,  it  is  conceivable  that  there 
could  be  a  separate  retail  mnrkatipg 
function  for  native  load  and  a  separate 
wholesale  marketing  function  for  native 
load.  If  a  challenge  is  made  to  the  way 
a  utility  organizes  its  functions,  then  the 
utility  bears  the  burden  of 
demonstrating  that  it  is  maintatning  a 
separate  staff  to  perform  retail  marketing 
'functions.  Furthermore,  in  such  cases,  it 
would  clearly  be  inappropriate  for  the 
retail  staff  to  share  transmission 
information  with  the  wholesale 
marketing  staff. 

8.  Indirect  Unbundled  Retail 
Transmission  in  Interstate  Commerce 

Referencing  the  Commission's 
conclusion  that  section  212(h)  does  not 
prohibit  the  Commission  from  ordering 
public  utilities  to  provide  indirect 
unbundled  retail  transmission  in 
interstate  commerce.  BPA  states  that  it 
appears  that  the  Commission  intended 
to  clarify  its  jurisdiction  to  order  retail 
transmission  in  certain  limited, 
interstate  situations — namely,  to  ensure 
that  state  initiatives  would  not  be 
frustrated  by  the  feiliue  of  neighboring 
states  to  undertake  similar  initiatives. 
Where  a  state  has  not  mandated  retail 
access,  but  a  local  utility  agrees  to 


provide  retail  access.i's  BPA  argues  that 
it  should  not  be  required  to  distribute 
another  supplier's  power  to  its 
customers. 

BPA  also  argues  that  section  212(hH2) 
prohibits  orders  requiring  "indirect 
retail  transmission."  It  declares  that  the 
Commission  ignored  section  212(hM2), 
which  it  asserts  prohibits  orders 
requiring  indirect  retail  transmission. 
BPA  contends  that,  if  it  and  other 
transmitting  utilities  are  required  to 
provide  indirect  retail  transmission. 
BPA's  ability  to  meet  its  statutory 
obligation  to  recover  all  of  the  costs  of 
the  Federal  Columbia  River  Power 
System  and  the  Commission's  ability  to 
meet  its  statutory  obligation  to  ensure 
that  BPA's  rates  are  siifficient  to  assure 
repayment  of  the  federal  investment  in . 
the  power  system  will  be  placed  at  risk. 

G>mmi88ton  Conclusion.  We  disagree 
with  BPA  that  we  ignored  section 
212(hK2)  in  concluding  that  we  have  the 
authority  to  order  indirect  retail 
transmission  in  interstate  commerce  to 
accommodate  retail  access  programs 
ordered  by  a  state  or  voluntary  retail 
delivery  l^  the  local  utility.  We  clarify 
that  while  section  212(hK2)  may  limit 
the  Commission  in  certain 
circumstances,  as  a  general  matter,  we 
believe  we  can  order  indirect  interstate 
transmission  services  necessary  to 
accommodate  direct  retail  access 
programs  that  are  state  ordered  or 
voluntary.  Clearly.  Mrhether  section 
212(h)  would  prohibit  the  Commission 
from  ordering  transmission  in  a 
particular  circumstance  would  depend 
upon  the  facts  presented,  including  who 
the  transmission  requestor  is,  who  the 
seller  of  energy  is.  and  who  is 
transmitting  or  delivering  the  energy 
and  over  what  fecilities.  If  parties  wish 
to  raise  section  212(b)(2)  in  a  particular 
case,  they  may  do  so;  however,  we  do 
not  believe  Congress  intended  section 
212(h)(2)  to  be  used  as  a  competitive 
shield  against  state-ordered  retail  access 
programs  or  voluntary  retail  access  by 
local  utilities."* 

9.  Mobile-Sierra  , 

Met  Ed  objects  to  what  it  describes  as 
the  Commission's  asymmetric  treatment 
of  customers  and  suppliers  in  Order  No. 
888-A.  First,  it  argues  that  the  existence 


"■See  also  Pugal  at  27. 

***  BPA's  aigumeats  that  raquiiing  indirect  retail 
wheeling  may  put  at  risk  its  ability  to  meet  its 
statutory  obligation  to  recover  al!  of  tfae  cosU  of  the 
Federal  Columbia  River  Power  System  and  the 
Commission's  ability  to  meet  its  statutory  obligation 
to  ensure  that  BPA's  rates  are  sufGcient  to  assure 
repayment  of  the  federal  investment  in  the  power 
system  are  speculative  sod  more  appropriately 
addressed  in  a  feet-specific  proceeding  if  and  when 
this  possible  risk  may  arise.  Moreover,  BPA  may 
propose  appropriate  stranded  cost  provisions. 


of  uneven  bargaining  power  prior  to 
Order  No.  888  (that  is  referred  to  in 
Order  No.  888-A)  does  not  provide  a 
rational  basis  for  imposing  different 
standards  for  customer-initiated  and 
supplier-initiated  requests  for 
modification  of  existing  contracts.  It 
sajrs  that  the  Commission  does  not 
identify  the  specific  manner  in  which 
existing  wholesale  contracts  would  lose 
their  just  and  reasonable  character  due 
to  changes  in  the  electric  industry.  "Just 
as  competitive  wholesale  markets  may 
present  opportunities  to  buyers  that  are 
less  costiy  than  existing  contracts,  they 
may  also  give  sellers  greater 
opportunities  to  reach  new  buyers  who 
would  be  willing  to  pay  more  than 
customen  under  existing  below-cost 
contracts.  If  the  Commission's 
initiatives  to  expand  wholesale  "mrkwts 
provide  a  ratioxilBl  basis  for  making  it 
eenar  for  bu3rar8  to  modify  existing 
contracts,  then  these  initiatives  equaUy 
provide  a  basis  to  ease  the  burden  on 
sellers.""' 

Second.  Met  Ed  argues  that  because 
the  existence  of  uneven  bargaining 
power  was  not  universal,  it  cannot 
provide  the  basis  for  a  uniform  refusal 
to  apply  a  just  and  reasonable  standard 
in  evaluating  all  supplier-initiated 
requests  for  modification  (other  than  of 
stranded  cost  provisions).  "The 
Commission  cannot  properly 
distinguish  customers  from  supplios 
based  on  a  premise  that  is  only  true  in 
the  'majority'  of  the  cases,  particulariy 
when  the  Commission  has  the  ability  to 
make  the  appropriate  determination  on 
a  case-by-case  basis."*^' 

Third.  Met  Ed  says  tiiat  the 
Commission's  distinction  between 
customers  and  suppliers  is  not 
rationally  related  to  the  purpose  of 
Order  No.  888.  It  contends  that  hmad 
competition  is  not  furthered  by  a  policy 
that  would  hold  suppliws,  but  not 
customen,  to  the  terms  of  existing 
unfevorable  contracts.  Met  Ed  states  that 
ending  the  subsidies  refiected  in  long- 
term  below-cost  contracts  promotes  the 
most  efficient  use  of  power  supply 
resources.  According  to  Met  Ed,  Order 
No.  888-A 's  treatment  of  existing 
contracts  will  exacerbate  stranded  costs 
(a  utility  would  not  be  able  to  obtain 
relief  from  a  wholesale  contract  that 
does  not  cover  its  costs,  while  a 
customer  under  another  contract  could 
obtain  a  modification  or  termination  of 
the  contract).  "Even  if  the  Commission 
persists  in  its  conclusion  that  it  can 
reasonably  distingmsb  requests  for 
modifications  by  customers  from  those 
by  utilities  because  existing  contracts 


"'Mat  Ed  at  6. 
"•Id.  at  7. 
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reflect  one  sided  bargeinixig,  it  should 
clarify  that  it  will  not  make  such  ■ 
distinction  when  customen  had  other 
options  at  the  time  the  contracts  wen 
executed.""* 

Comminion  Conclusion.  Met  Ed  has 
not  raised  issues  not  previously 
addrassed  by  the  Commission. 
Concerning  its  argument  that  uneven 
bargaining  power  was  not  universal. 
Order  No.  888  clearly  recognised  that 
this  was  the  caae.****  However,  we 
clarify  that,  in  determining  whether  to 
modify  an  existing  contract,  we  will 
look  at,  among  other  things,  wbethar  a 
customer  had  other  supply  options 
available  to  it  at  the  time  it  negotiated 
its  existing  contract  We  agree  with  Met 
Ed  that  the  existence  of  uneven 
bargaining  power  may  not  have  been 
"universal"  and  clarify  that  utilities  ara 
firee  to  present  to  the  Conunission,  on  a 
cas»-by-case  basis,  arguments  that  their 
contracts  are  no  longer  in  the  public 
interest  or  just  and  reasonable,  and 
therefore  should  be  modified. 

10.  Tariff  Issues 

a.  Load  mmd  "behind-the-meter. " 
Central  Maine  states  that  the 
Commission  required  all  of  a  wholesale 
network  ciutomer's  load  "behind-the- 
meter"  to  be  included  in  its  load-ratio 
share.  It  asaerts,  however,  that  the 
Conunission  "failed  to  state  whether  the 
utility  also  must  include  all  of  a  retail 
nutomer's  load  'behind-the-meter'  in 
computing  the  load-ratio  share."  '"  It 
indicates  that  it  is  concerned  that  it 
cannot  identify  the  "behind-the-meter" 
generation  that  its  retail  customers  own 
and  operate.  Central  Maine  maintains 
that  "(oinly  if  the  utilify  invests 
signiflcant  effort  and  incurs  substantial 
expense  to  install  metering  technology 
wrill  it  have  the  ability  to  monitor  its 
retail  customers."  "'  In  any  event. 

Central  Maine  believes  that  the 
CommiMion  did  not  intend  to  require 
utilitiea  to  determine  tiieir  retail  cuatomen 
"behind-the-meter"  load  when  calculating 
network  customen'  load- ratio  shares. 
Moreover,  the  Commission  cannot  require  a 
non-)\irisdictionat  wholesale  customer  to 
determine  its  retail  customers  "behind-tlie- 
meter"  load.  Thus,  if  FERC  required 
lurisdictional  companies  to  make  such  a 
determination,  the  load-ratio  share  of 
network  non-jurisdictional  wholesale 
customers  would  always  be  understated.  The 
Commission  should  clarify  Order  No.  80A-A 
so  that  it  is  clear  tliat  utilities  ara  not 
required  to  meter  retail  customer's  "behind- 
the-meter"  load.^>> 


Commission  Conclusion.  Central 
Maine's  concern  regarding  the 
identification  of  a  retail  customer's 
"behind-the-meter"  generation  and  load 
is  unclear.  The  Commission's 
discussion  in  Order  Nos.  688  and  88a- 
A  rsfsrding  the  treatment  of  behind-the- 
maCsr  generation  and  load  specifically 
pertained  to  an  individual  network 
customer's  designated  network 
generation  and  load.  If  Central  Maine's 
conoara  pertains  to  the  calculation  of  a 
transmiasioo  provider's  total  network 
load,  includii^  the  load  of  the 
transmission  provider's  retail  native 
load  ctutomers.  such  an  inquiry  is 
beyond  the  scope  of  Order  Nos.  888  and 
88S-A  and  should  be  addressed  on  a 
case-by-case  besis. 

6.  dfinition  of  "Native  Load 
Customers. "  Dairyland  argues  that  the 
definition  of  "Native  Load  Customen" 
in  section  1.19  of  the  pro  forma  tariff  is 
limited  to  wholesale  and  retail  power 
customen  and  "could  be  read  not  to 
encompass  the  native  loads  of  parties  to 
transmission  joint  use  and  construction 
agreements  but  who  are  not  power 
customen  of  the  Transmission 
Provider."  >>*  It  proposes  that  the 
following  clause  be  edded  to  the  end  of 
section  1.19:  "including  obligatioBS 
arising  from  transmission  joint  use 
agreements  in  effect  as  of  Jidy  9, 
1906."  i'^  Dairyland  argues  that  the 
Commission  should  recogniie  theee 
agreements  and  modify  the  definition  so 
that  "transmission  facilities  constructed 
and  operated  to  meet  the  reliable 
electric  needs  of  each  parfy's  native  load 
customers  are  treated  comparably, 
without  regard  to  whether  either  parfy 
is  or  is  not  a  'power'  customer  of  the 
other."  *2*  It  ftirther  indicates  that  its 
primary  concern  in  seeking  this 
modification  is  in  terms  of  priorify 
under  the  pro  forma  tariff  for 
curtailment  and  reeervations  and 
believes  that  its  status  and  rights  are 
unclear. 

Commission  Conclusion.  We  believe 
that  Dairyland's  argiunent  is  misplaced 
and  deny  its  request  for  rehearing.  In 
Allegheny  Power  Systems,  Inc..  et  a7.,'" 
we  found  that  Dairyland's  joint  use 
agreements  "are  in  the  nattue  of 


'^iau.  a 


•••M.allO. 

*-sm,  •#..  mm 

"•CaitnlMaiMaia. 
•I'/d.aO. 


Rag  l31.04Sal  30.193. 


•••OdryiaMi  at  4  (wnphaaU  tn  origlii^. 

■**  Dairyland  notat  that  it  fllad  ■  tuppimnantal 
rshaaring  raqu— t  oa  this  is«i«  that  tba  rowtas>mi 
accepted  as  a  molioo  for  racoiuideration.  It  assvts 
thai  the  Coauniuion  did  Mil  addran  its  Issue  in 
(Mar  No.  S88-A.  but  inslaad  daacrfltert  tha 
I  aa  being  similar  to  an  arfumaot  it 
I  that  )oint  planning  it  ■  lufTicianl  critarioll 
to  be  cooMdatvd  a  "Native  Load  Customer"  and  that 
conatrucHoo  and  operation  by  tha  transmitaion 
piovidar  should  not  be  nacasaary  for  native  load 
alalus  to  l>e  cuulaiied. 

"•Id.alS. 

"'SO  nSRC  1  ei.l43  al  61.SS5  (19S7). 


bilateral  transmission  agreements  and 
are  not  superseded  or  otherwise  affected 
by  Intentate  Power's  compliance  tariff, 
llius.  any  changes  to  the  definition  o( 
'native  load  customen'  are  not 
necessary."  >'"  Accordingly,  any  change 
to  the  definition  of  native  load 
customen  contained  in  the  pro  forma 
tariff  woidd  have  no  affisct  on 
Dairyland's  foint  use  agreements. 

We  also  note  tiiat  Duryland  has  stated 
that  under  its  )oint  use  agreement  "the 
native  loeds  of  Dairyland  and  the  native 
loads  of  the  public  utilify  parfy  to  the 
agreement  were  to  be  treated 
comparably  in  terms  of  transmiasioo    . 
service  utilizing  the  transmission 
fscilities."  ^^  Thus,  Dairyland  already  is 
obtaining  the  comparable  treatment  that 
it  is  apparently  seeking  through  its 
proposal  to  cbiange  the  definition  of 
native  load  c»ntained  in  the  pro  forma 
tariff. 

c.  Schedule  changes.  NRECA  states 
that  Order  No.  888-A  provided  that 
schedule  changes  for  firm  point-to-point 
service  «vere  not  limited  up  to  twenfy 
minutes  before  the  start  of  each  clock 
hour,  but  could  be  set  at  a  reasonable 
time  limitation  that  is  generally 
accepted  in  the  region  and  consistently 
adhered  to  by  the  transmission  provider. 
NRECA  requests  rehearing  to  not  only 
permit,  but  also  to  require,  scheduling 
changes  during  emergency 
conditions. '30  It  asserts  that  the 
Commission  should  make  this  revision 
consistent  with  the  language  of  section 
30.4  of  the  pro  forma  tariff  that  permits 
network  resources  to  be  rescheduled  in 
response  to  an  emergency  or  other 
unforeseen  condition.  In  any  event,  if 
"schedule  changes  are  not  permissible 
in  such  situations,  at  least  any 
associated  penalties,  e.g..  piuiitive 
charges  for  energy  imbalances  exceeding 
the  1.5%  'deadband,'  should  be 
waived.""' 

Commission  Conclusion.  We  deny 
NRECA's  rehearing  request  to  require 
transmission  providere  to  make 
schedule  changes  requested  by 
customen  during  emeigency  conditions. 
It  is  the  responsibilify  of  transmission 
customen  to  make  arrangements  for 
emergencies,  such  as  operating  reserves 
for  the  loss  of  a  power  supplier's 
generation  source.  If  an  emergency 


»«Wafurthwi 
Company  did  pot  flUa  oa  Decsaibg  SI.  I99S.as 
provided  in  Order  No.  SS8.  to  modify  its  ioiot  use 
agreements  with  Dairyland.  See  It  CFR 
33  2S(cM  1  Miii).  Thus.  Ihoaa  ^raamanU  must  not 
prohibil  trail— Issioa  over  the  iKililiaa  to  third 
narUea  and,  accordingly.  rsBMin  ia  eflaci  as  existing 
bUalaral  transmisaioa  agreements. 

"•Dairyland  al  6. 

"•See  also  TAPS  at  3S-36:  TDU  Systems  at  24- 
2S. 

"•  NRBCA  al  16:  me  oho  TAPS  al  36-37. 
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arises,  a  transmission  provider  should 
not  be  required  to  accept  a  customer- 
requested  schedule  change,  though  we 
would  expect  the  transmission  provider 
to  permit  a  schedule  change  to  the 
extent  possible.  Granting  NRECA's 
request  would  ignore  the  fact  that 
reqtiiring  the  transmission  provider  to 
accept  a  requested  scheduling  change 
may  not  be  consistent  with  nmintainirtg 
sy^m  reliabilify. 

Moreover,  an  emergency  situation 
does  not  automatically  cause  a  customer 
to  use  Energy  Imbalance  Service  or  to 
pay  a  penalty.  For  example,  if  a 
customer  resoiuce  becomes  imavailable 
due  to  an  emergency  situation,  but  is 
replaced  by  an  equivalent  amoimt  of 
reserves,  the  customer  would  remain  in 
balance  if  its  load  meets  the 
schedide.*^  iiowever,  if  the  emergency 
is  the  cause  of  the  customer's  energy 
imbalance,  that  is,  the  transmissioa 
provider  is  unable  to  deliver  the 
schedtiled  energy,  the  customer  should 
not  be  responsible  for  paying  an  Energy 
Imbalance  Service  penalfy. 

d.  Restriction  on  making  firm  sales 
from  designated  network  resources, 
NRECA  argues  that  section  30.4  of  the 
pro  forma  tariff  tmreasonably  restricts 
network  customen'  ability  to  make  firm 
sales  from  their  generation  and  that 
similar  restrictions  do  not  apply  to 
transmission  providere'  own  generation 
resources. '33  it  asserts  that  this 
restrictitm  on  network  ctistomere  "is 
imnecessarily  limiting  both  the  number 
of  competitore  and  the  array  of 
generation  products  available,  as  tvell  as 
skewing  the  market  in  favor  of 
generation  sales  by  incumbent  public 
utilify  transmission  providere."  '*•  If  the 
Commission  does  not  change  its 
position,  NRECA  states  that  the 
Commission  should  at  least  provide 
network  customers  greater  flexibilify  in 
designating  network  resources  imder 
section  30.1  of  the  pro  forma  tariff: 
the  Commission  should  at  least  grant 
network  customers  the  ability  to  designate 
network  resources  over  shorter  time  periods 
[e.g.,  one  month)  or  (>ermit  the  network 
customer  to  designate  its  network  resources 
in  a  manner  that  varies  by  season  or  by 
month  to  track  projected  variations  in 
network  loads  plus  reserve  requirements. 
This  would  provide  network  customers  more 
flexibility  in  using  their  network  resources  to 
make  firm  off-peu  sales  to  loads  other  than 
their  network  loads  when  it  makes  economic 


•»  See  Order  No.  S««-A.  FERC  SUU.  a  Regs.  1 
31,048  at  30,233  (emergency  situations  caused  by 
loss  or  £iilure  of  iacilities  should  be  addressed  in 
the  transmission  customer's  service  agreement  (or 
the  generation  supplier's  separate  interconnection 
agreement)  and  not  as  part  of  Energy  Imbalanca 
Service). 

"'  See  also  "rou  Systems  at  16-21. 

'*<  NRBCA  at  17;  me  aho  Dairyland  at  8. 


sense  to  do  so,  while  still  ensuring  tliat 
adequate  resources  are  committed  to  meet  tha 
network  load  and  reserve  requirements  of  the 
period."' 

TDU  Systems  adds  that  if  the 
Commission  does  not  change  its 
position,  "transmitting  utilities  should 
be  required  to  designate  their  network 
resources,  and  those  resources,  too. 
should  be  restricted  to  serving  the 
transmitting  utilities'  network  loads.  "*» 

Conunission  Conclusion.  We  disagree 
with  NRECA.  as  well  as  TDU  Systems, 
that  the  restrictions  set  forth  in  section 
30.4  of  the  pro  forma  tariff  do  not  also 
apply  to  a  transmission  provider's  own 
gmeration  resources.  In  Order  No.  888, 
we  explicitly  stated  that 

a  transmission  provider  taking  network 
service  to  serve  network  load  under  the  tariff 
also  is  required  to  designate  its  resources  and 
is  subject  to  the  same  limitations  required  of 
any  other  network  customer."' 

In  addition,  we  note  that,  contrary  to 
NRECA's  assertion,  the  pro  forma  tariff 
does  not  prevent  network  customen 
from  designating  network  resources  over 
shorter  time  periods  or  in  a  manner  that 
varies  by  season  or  by  month.  It  only 
prohibits  network  customen  from 
making  sales  from  designated  network 
resources.  The  purpose  of  the 
prohibition  is  to  ensure  that  such 
resources  are  available  to  meet  the 
network  customer's  network  load  on  a 
non-intemiptible  basis.  Sections  30.2 
and  30.3  of  the  pro  forma  tariff  already 
provide  network  customen  with  a 
significant  level  of  flexibilify. 
Specifically,  a  network  customer  that 
seeks  to  engage  in  firm  sales^from  its 
ciurmt  designated  network  resources 
may  terminate  the  generating  resource 
(or  a  portion  of  it)  as  a  network  resource 
and  request,  as  set  forth  in  section  29  of 
the  pro  foima  tariff,  that  the  same 
generation  resource  be  designated  as  a 
netwdk  resource  effective  with  the  end 
of  its  power  sale.  We  note  that  netwoik 
customen,  as  well  as  the  transmission 
provider's  merchant  function,  must 
obtain  point-to-point  transmission 
service  for  off-system  sales. 

e.  Reactive  Power.  NY  Com  states  that 
under  Order  No.  886-A  "a  transmission 
customer  may  satisfy  part  of  its 
obligation  (to  supply  reactive  power 
service)  through  self-provision  or 
purchases  from  generating  facilities 
under  the  control  of  the  control  area 
operator."  *>•  It  requests  clarification 
that  the  phrase  "under  the  control  of  the 
control  area  operator"  refera  only  to 
generatore  widi  continuously  operating 


automatic  voltage  control  (AVQ.  NY 
Com  argues  that  units  that  do  not  have 
AVC  and  operate  "flat  out"  do  not 
support  reli^ilify  and  increase 
oporating  difBculfy  and  inflict  higher 
costs  because  sjrstem  operaton  need  to 
monitor  local  voltage  levels  and 
anticipate  changing  reactive  suf^xxt 
requirements. 

The  Independent  Power  Producen  of 
New  York.  Inc.  (NY  IPPs)  responds  to 
NY  Com's  request  that  only  generaton 
Mdth  continuously  operating  AVC  be 
allowed  to  self  supply  reactive 
power.»M  It  assots  that  "(tjhere  is  no 
reason  to  suppose  that  the  Commission 
intended  that  supplien  of  reactive 
power  without  AVC  should  not  receive 
credit  for  the  service  they  render."'*"  It 
claims  that  NY  Com's  assertion  that 
generaton  that  do  not  have  AVC  and 
operate  flat  out  cannot  supply  reactive 
power  without  inflicting  hi^er  costs  on 
the  system  "shows  a  fundamental 
mistmderstanding  of  the  operations  of 
an  electric  generator."  '**  It  maintain^ 
that 

ftlhe  ability  to  provide  reactive  support  at 
fiill  power  output  without  imposing  higher 
system  costs  has  nothing  to  do  with  whether 
a  gBiientar  has  AVC.  Rather,  the  ability  to 
provide  reactive  power  support  steins  ham 
the  design  of  the  generator  itself,  specifically 
the  rating  of  the  rotor  and  stator  windings. 
The  NYPSC's  assertion  tliat  providing 
reactive  support  manually  "increases 
operating  difficulty  and  infUcts  higher  costs 
because  system  operators  need  to  actively 
monitor  local  voltage  levels,  and  anticipate 
changing  local  voltage  levels"  is  both 
unsupported  and  irrelevant('«>l 
Moreover,  it  asserts  that  "(tjo  the  extent 
that  generaton  with  AVC  that  self 
provide  reactive  support  render  a  more 
valuable  service  than  those  that  self 
provide  reactive  support  without  AVC, 
they  should  be  credited  accordingly — 
but4hat  does  not  mean  that  generaton 
without  AVC  should  not  be  credited  at 
all  for  self  providing  reactive 
suppOTt."  »*»  In  addition,  NY  IPPs 
responds  to  NY  Corn's  assertion  that  it 
has  discouraged  the  practice  of  manual 
voltage  support  by  requiring  non-utilify 
generaton  to  either  use  AVC  or  pay  a  fee 
based  on  the  absorption  of  reactive 
power.  It  states  that  NY  Com's 
requirement  "that  non-utility  generaton 
pay  a  utilify  when  the  generator  absotts 
reactive  power  at  the  utilities'  request  is 


<»NRECAatta 
»»«TDU  Systems  at  21. 

"'FERC  SUU.  a  Rags.  1 31,036  at  31,7S3-54. 
"•NY  Com  at  15-16. 


'"On  April  11. 1907.  NY  IPPs  filed  an  answar 
to  the  request  for  clarification  of  NY  Com.  In  tlie 
dmmistances  presented,  we  tvill  accept  the  ans%»ar 
notwithstanding  our  general  prohibition  on 
allowing  answers  to  rehearing  requests.  See  IS  CFR 
38S.713(d). 

'«NYIPPsat3. 

'"Mats-*. 
'«W.at4. 
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currently  the  subject  of  litigation  in  the 
United  States  District  Court  for  the 
Northern  District  of  New  York."  '♦* 
TAPS  is  concerned  that  without 
specific  tariff  language  some 
transmission  providers  will  try  to  deny 
reactive  power  credits  to  transmission 
customers  that  should  otherwise  receive 
such  crediU.  It  suggests  that  the 
following  language  should  be  added  to 
the  pro  forma  tariff: 

Th«  service  agreement  of  the  transmission 
customar  that  can  supply  at  least  a  part  of  tlie 
raactlTi  tarvice  it  requires,  either  through 
self-supply  or  puirhaiai  from  a  third  party. 
shall  specify  tfaefMMfating  sources  made 
available  by  the  transmiaaion  customer  that 
provide  reactive  suppoctl'**) 

TAPS  also  asks  the  Commission  to 
clarify  that  the  phrase  "imder  the 
control  of  the  control  area  operator" 
refers  to  "the  reactive  production  or 
absorption  capability  of  the  generator 
and  not  neoaMsrily  to  the  generator's 
ability  to  produce  real  power."  '♦•  It 
states  that 

while  a  generator's  real  power' output  may 
be  on  automatic  generation  control  (AGO) 
and  dispatched  economically,  its  reactive 
power  output  usually  is  not  on  automatic 
control  or  dispatched  on  a  moment-by- 
moment  basis.  Rather,  the  plant  operator 
separately  regulates  the  output  of  the  two 
kinds  of  power.  As  a  result,  a  customer  can 
give  the  control  area  operator  the  ability  to 
rely  upon  the  customer's  generation  to 
produce  or  absorb  reactive  power 
independent  of  control  over  the  unit's  real 
power  output,  for  example,  t>y  the  customer's 
setting  its  generator's  voltage  regulator  to 
respond  to  the  needs  of  the  control  area  as 
aatablished  by  the  control  area  operator. 
Thus,  the  Commission's  statement  that  "a 
customer  who  controls  generating  units 
equipped  with  automatic  voltage  control 
equipment  may  be  able  to  use  those  units  to 
help  control  the  voltage  locally  and  reduce 
the  reactive  power  requirement  of  the 
transaction,"  (Order  No.  888-A  at  150-51^ 
should  not  be  read  to  require  that  the  entire 
generating  unit  be  under  the  control  area 
operator's  control. ('*'! 

Furthermore,  TAPS  argues  that 
comparable  standards  should  be  applied 
to  customer-owned  and  transmission 
provider  facilities.  "The  control  area 
operator  should  not  be  permitted  to 
refuse  the  ofTet  of  a  customer  to  turn 
over  to  the  control  area  operator  the 
control  of  the  reactive  capabilities  of  the 
customer's  generating  facilities."  ^** 
Moreover,  it  asserts  that  "(ijf  the  control 
area  operator  is  able  to  rely  upon  its 
own  or  its  customer's  facilities  to 
produce  or  absorb  reactive  power,  then 


>«4  Id.  (ampba^  in  original). 
'"TAPS  at  2a 
««*M.«t29. 

"'M.ttaa 


rate  base  treatment  or  credits, 
respectively,  are  appropriate."  '♦• 

Commission  Conclusion.  We  do  not 
Mree  with  NY  Com's  assertion  that  the 
phrase  "generating  facilities  under  the 
control  of  the  control  area  operator" 
refers  only  to  generators  with  AVC.  We 
clarify  that  what  is  "under  the  control 
of  the  control  area  operator"  in 
Schedule  2  of  the  pro  forma  tariff  is  the 
raective  production  and  absorption 
capability  of  the  generator  and  not  the 
generator's  ability  to  prtxiuce  real 

Eower.  With  regard  to  the  dispute 
Btween  NY  Com  and  NY  IPPs 
concerning  the  appropriate  reduction  in 
charges  for  Reactive  Supply  and  Voltage 
Controls  from  Generation  Sources 
Service,  we  find  that  this  dispute  is  fact- 
specific  and  beyond  the  scope  of  this 
proceeding. 

There  is  no  need  to  add  the  specific 
language  to  the  pro  forma  tariff  as 
requested  by  TAPS.  As  stated  in  Order 
No.  888-A.  the  Commission  specifically 
requires  that  a  transmission  customer's 
service  agreement  specify  all  reactive 
supply  arrangements,  including  the 
generating  resoiux:es  made  available  by 
the  transmission  customer  that  provide 
reactive  support. 

In  response  to  TAPs'  othw  concern, 
we  note  that  Oder  No.  888  requires  that 
a  transmission  customer  obtain  or 
provide  ancillary  services  for  its 
transactions.  We  do  not  intend  that 
requirement  to  provide  a  means  for  a 
generation  owner  to  compel  a 
transmission  provider  to  purchase 
services  it  may  not  need.  As  we  stated 
in  Order  No.  888-A.  a  third  party  may 
offier  ancillary  services  voluntarily  to 
other  customers  if  technology  permits. 
However,  simply  suppljring  some 
duplicative  ancillary  services  {e.g.. 
providing  reactive  power  at  low  Toad 
periods  or  providing  it  at  a  location 
where  it  is  not  needed)  in  ways  that  do 
not  reduce  the  ancillary  services  costs  of 
the  transmission  provider  or  that  are  not 
coordinated  with  the  control  area 
operator  does  not  qualify  for  a  reduced 
charge. 

/.  Network  Operating  Agreements. 
TAPS  asks  that  section  29.1  of  the  pro 
forma  tariff  be  modified  to  permit  a 
network  customer  to  request  that  a 
network  operating  agreement  be  filed  on 
an  tuiexecuted  biuis,  just  as  it  may 
request  a  network  service  agreement  to 
be  filed  on  an  unexecuted  basis.  It 
asserts  that  this  would  "permit  service 
to  commence,  pending  resolution  of 
disputed  matters,  and  would  reduce  the 
ability  of  the  transmission  provider  to 


use  the  network  operating  agreement  as 
a  competitive  tool." '»" 

Commission  Conclusion.  In  Order  No. 
888-A.  in  response  to  TAPS'  argument 
that  to  avoid  improper  use  of  operating 
agreements  by  transmission  providers 
the  Commission  should  either  permit 
network  operating  agreements  to  be 
filed  in  unexecuted  form  or  include  a 
network  operating  agreement  as  part  of 
the  pro  fbnna  tarifT,  we  rejected 
mandating  a  particular  networic 
operating  agreement  but  indicated  that 

If  a  transmission  provider  wishes  to 
include  a  generic  form  of  network  operating 
agreement  in  its  pro  forma  tariff  (to  be 
modified  as  required  and  as  mutually  agreed 
to  on  a  customer-specific  basis),  it  may 
propoee  to  do  so  in  a  aection  205  filing  or  it 
may  file  an  unexecuted  network  operating 
i^reeraent  in  a  section  205  filing. 

To  the  extent  a  customer  believes  a 
transmission  provider  is  engaging  in  undtily 
discriminatory  practices  via  the  network 
operating  agreement,  the  customer  may  file  a 
section  206  complaint  with  the 
Commission.*** 

On  rehearing,  TAPS  points  out  that  our 
approach  would  still  permit  a 
transmission  provider  to  delay  the 
commencement  of  service.  We  recognize 
this  and  will  permit  a  network  customer 
to  request  that  a  network  operating 
agreement  be  filed  on  an  imexecuted 
basis,  jtist  as  we  have  allowed  a  network 
customer  to  request  that  a  network 
service  agreement  be  filed  on  an 
unexecuted  basis.  Accordingly,  we  virill 
modify  section  29.1  of  the  pro  forma 
tariff  by  adding  the  following  language 
to  the  end  of  section  29.1:  ",  or  requests 
in  writing  that  the  Transmission 
Provider  "hie  a  proposed  unexecuted 
Network  Operating  Agreement."  *" 

g.  Network  customers  with  loads  and 
resources  in  multiple  control  areas.  TDU 
Systems  argues  that  Order  No.  888-A 
does  not  respond  to  its  "core  contention 
that  network  service  imder  the  pro 
forma  tariff  does  not  provide  them 
comparable  service." '"  It  argues  that 

(rlequiring  the  network  customer  to  assign 
a  designated  network  resource  to  a  single 
control  area,  and  arbitrarily  limiting  the 
ability  of  a  network  customer  to  schedule  the 
output  of  network  resources  between  and 
among  control  areas  by  limiting  the  output  of 
those  resources  to  network  load  in  a  single 
control  area,  efiiactively  prevents  the  network 
customer  from  operating  an  integrated 
system.*** 

Thus,  it  requests  that  the  Commission 
"rule  that  TDU  systems  with  loads  and 
resources  in  multiple  control  areas  may 


»«»w. 


*»»W.at34. 

*•>  PERC  SUtt.  a  Rags.  1 31,04S  at  30,325. 

>*>  Sa*  Appendix  B  and  note  1  tupra. 
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designate  as  Network  Resources  for  each 
control  area  the  totality  of  their 
resources  that  meet  the  owned, 
purchased,  or  leased  requirement  of 
section  1.25  of  the  tariff." »" 

TDU  Systems  further  assnts  that  a 
network  customer  can  integrate  loads 
and  resources  in  multiple  control  areas 
only  by  purchasing  network  service  in 
each  control  area  and  point-to-point 
service  for  transmission  between  the 
control  areas.  Thtis.  it  argues, 

[Albsent  a  regional  network  tariff,  the 
Commission  should  require  the  provision  of 
service  to  network  customers  with  loads  and 
resources  located  on  multiple  systems  under 
a  rate  that  recovers  the  customer's  load  ratio 
share — but  no  more — of  the  transmission 
owners'  collective  transmission  investment 
in  the  control  areas  that  the  customer 
straddles.*** 

Commission  Conclusion.  We  disagree 
with  TDU  Systems  that  network  service 
under  the  pro  forma  tariff  does  not 
provide  network  customers  with 
comparable  service.  Significantly,  a 
network  customer  with  resources  and 
loads  in  multiple  control  areas  is  simply 
not  similarly  situated  to  a  transmission 
provider  serving  native  load  located 
mtirely  within  the  transmission 
provider's  single  control  area.  Unlike  a 
transmission  provider  serving  load 
entirely  within  a  single  control  area,  a 
networif:  customer  with  resources  and 
loads  in  multiple  control  areas  must  not 
only  integrate  its  resources  and  loads 
within  the  individual  control  areas,  but 
must  also  arrange  transmission  services 
(network  or  point-to-point)  for 
transactions  occturing  between  and 
among  the  multiple  control  areas  in 
which  it  seeks  to  transact  business. 
However,  we  emphasize  that  if  a 
transmission  provider  has  resources  and 
loads  in  mtiltiple  control  areas,  it  must 
treat  network  customers  that  also  have 
resources  and  loads  in  multiple  control 
areas  on  a  comparable  basis. 

In  this  regard,  we  also  disagree  with 
TDU  Systems'  assertion  that  we  have 
required  a  network  customer  to  assign  a 
designated  networii  resource  to  a  single 
control  uea  and  limit  the  scheduling  of 
such  resources  to  se-nre  load  in  a  single 
control  area.  Tariff  sections  30.6  and 
31.3  allow  for  the  designation  of  both 
network  resources  and  network  loads 
that  are  not  physically  interconnected 
with  the  transmission  provider.  Under 
the  pro  forma  tariff,  a  network  customer 
that  seeks  network  service  for  all  of  its 
loads  in  multiple  control  areas  may 
designate  all  such  loads  as  network 


loads.*''  By  designating  all  of  its  loads 
as  network  loads,  such  network 
customer  will  receive  comparable 
service  in  each  control  area  and  will 
have  the  ability  to  schedule  the  output 
of  network  resoiuces  between  and 
among  control  areas,  just  as  a 
transmission  provider  or  other  network 
ctistomer  would  need  to  do  to  serve  load 
in  an  adjacent  control  area. 

TDU  Systems  is  concerned  with  the 
rates  it  must  pay  to  the  various  control 
area  operators  to  integrate  its  resources 
and  loads.  In  rejecting  TDU  Systems' 
virtually  identical  argument  in  (>der 
No.  888-A,  we  explahied: 

Because  the  additional  transmission 
service  to  non-designated  network  load 
outside  of  the  transmission  provider's  control 
area  is  a  service  for  which  the  transmission 
provider  must  separately  plan  and  operate  its 
system  lieyond  what  is  required  to  provide 
service  to  the  customer's  designated  network 
load,  it  is  appropriate  to  have  an  additional 
charge  associated  with  the  additional 
service.'*" 

h.  Network  customer  designation  of 
load.  TDU  Systems  asks  the 
Conunission  to  clarify  that  open  access 
transmission  providers  must  credit  ch* 
eliminate  double  charges  arising  from 
the  inability  of  network  customers  to 
designate  less  than  all  of  the  load  at  a 
delivery  point  as  network  load.  TDU 
S)rstems  asks  the  Commission  to  make 
the  following  points  clear: 

first,  there  will  be  no  double  recovery  of 
either  transmission  costs  or  aiK:illary  costs 
that  are  being  recovered  in  the  existing 
bundled  generation  supply  agreement: 
second,  as  the  Commission  properly  noted  in 
requiring  the  unbundling  ofbilateral 
economy  energy  coordination  transactions, 
the  transmission  provider  will  not  be 
permitted  to  recover  more  under  the  new 
arrangement  for  those  (transmission  and 
ancillary)  services  than  it  does  imder  the 
existing  bundled  generation  supply 
agrennent;  and  third,  the  transmission 
providn  is  required  to  achieve  these  results 
by  using  one  of  tlia  alternatives  stated  in 
CMer  No.  888-A  at  the  transmission 
customer's  election  or  by  an  alternative 
arrangement  agreed  upon  by  the  customer.*** 
It  concludes  that  "(i)f  the  Conunission 
relegates  the  customer  to  a  section  206 


'"W.atia 
•••TAPS  at  is  n. 38. 


*"  Aharnatively,  a  network  customar  with 
ratouroas  and  load  in  multiple  control  araas  may 
riactto  dasignata  only  cucfa  load  that  is  located  in 
a  single  control  area  as  its  designated  network  load 
and  Mparately  arrange  far  traaamiMion  service  le.g., 
point-to-point  serrice)  to  serve  load  in  adjacent 
control  areas  from  generation  reaources  located  in 
the  control  area  in  which  it  designated  its  networlc 
load.  Here  too  the  network  customer  would  be 
receiving  comparabia  tranamission  sarvice  because 
a  transmiaaion  provider  or  any  other  network 
customer  leaking  to  serve  load  in  an  edjacent 
control  area  tronld  also  have  to  arrange  for  point- 
to-point  tranamiasion  service  to  make  the  service 
poasible. 

'••FERC  SUtt.  ft  Rags.  1 31,04a  at  30,25S. 

•»•  TDU  Systems  at  23. 


complaint  proceeding,  it  has  reversed 
the  biuden  of  proof  on  the  transmiasitm 
provider  to  show  that  its  increased  rata 
is  just  and  reasonable." 

Commission  Conclusion.  As  noted  by 
TDU  Systems,  we  stated  in  Order  No. 
888-A  that 

the  Commission  did  not  intend  for  a 
transmission  provider  to  receive  two 
payments  for  providing  service  to  the  «iwr 
portion  of  a  transmissira  customer's  load. 
Any  such  double  recovery  is  unaooeptabia 
and  inconsistent  with  coat  causation 
principles.  *"•* 

We  intended  this  language  to  ap[rfy 
broadly  and.  accordingly,  clarify  that  it 
applies  to  transmission  costs  and 
ancillary  costs.  Moreover,  while  we 
expect  transmission  providers  to  design 
rates  that  will  avoid  double  recovery  of 
such  transmission  costs  or  ancillary 
costs,  we  believe  that  this  is  a  bet- 
specific  issue  that  is  appropriately 
addressed  on  a  case-by-case  basis. *si 
Finally,  while  we  indicated  in  Older 
No.  888-A  that  a  transmission  customer 
may  file  a  complaint  imder  aection  206 
with  the  Commission  to  address  any 
claims  of  double  recovery,  the 
transmission  customer  would  most 
likely  raise  this  issue  in  the  section  205 
proceeding  in  which  the  transmission 
provider  files  to  initiate  the  particular 
service  with  the  transmission  customer. 
Indeed,  it  would  be  in  such  a  section 
205  proceeding  in  which  this 
transitional  problem  would  first  arise 
and  the  transmission  customer  would 
first  have  the  opportimity  to  challenge 
any  possible  double  recovery. 

11.  Waivers  of  Ordw  Nos.  668  and  880 

NRECA  states  that  the  Commiasian's 
policy  on-waivers  of  Order  Nos.  888  and 
889  provides  that  such  waivns 
terminate  upon  a  request  for  service  or 
a  complaint.  It  argues  that  permitting 
the  termination  of  a  waiver  upon  a 
complaint  improfierly  subjects  the 
utility  to  baseless  complaints  and 
significantly  diminishes  the  value  of  dte 
waiver.  It  asserts  that  a  waiver  of  Order 
No.  889  should  terminate  only  upon  a 
finding  by  the  Conunission  tiut  time  is 
a  valid  basis  for  the  complaint*** 
Similarly,  it  asserts  that  a  waiver  of  ' 
Order  No.  888  should  terminate  "only 
upon  a  Commission  order  finding  that, 
in  light  of  changed  tnrcumstanoes  or 
new  evidence,  Uie  waiver  should  not  be 


"OPERC  Stats.  7  Rags.  1 31.046  at  30,281-62. 

**'  In  this  regard,  we  will  not  mandate  that  a 
transmission  provider  accept  a  customar-qiecifiad 
approach  to  resolving  any  double  reco»aij 
concerns. 

'•^  See  also  TDU  Systems  at  10-12  (raiaiiH 
aiinilar  argumenu  with  respect  to  waivanwOrdar 
No.  889). 
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continued  and  the  utility  should  be 
reouirad  to  file  the  pro  forma  tariff." '" 

Commission  Conclusion.  NRECA's 
request  for  rehearing  with  respect  to  the 
termination  of  a  waiver  of  Order  No.  888 
should  have  been  raised  on  rehecuing  of 
Order  No.  888.  which  first  established 
that  a  waiver  would  be  granted  if. 
among  other  things,  the  utility 
"commits  to  file  an  open  access  tariff 
within  60  days  of  a  request  to  use  its 
Escilities  and  to  comply  with  the  rule  in 
all  other  ways."  '•*  Nothing  set  forth  in 
Order  No.  888-A  changed  this 
requirement.  Accordingly,  NRECA's 
request  for  rehearing  was  not  timely 
filed. 

However,  we  note  that  the 
Commission,  in  a  recant  order 
modifying  the  circumstances  under 
which  a  waiver  of  Order  No.  889  '•'  will 
be  revoked,'**  addressed  this  very  issue: 

we  will  not.  how«v«r,  alter  our 
dstormination  that  a  utility  that  has  been 
granted  «»iv«r  of  Order  No.  888  it  required 
to  file  a  pro  forma  tariff  within  60  days  after 
it  leceivw  a  request  far  transmission  service 
and  must  comply  with  any  additional 
requireinanta  tnat  are  efiective  on  the  date  of 
the  request  The  filing  with  the  Commission 
of  ■  pro  forma  tariff  places  significantly  less 
burtMn  on  a  utility  than  does  full  compliance 
with  Order  No.  889.  and  we  continue  to 
believe  tiiat  60  days  hom  receipt  of  a  request 
for  service  provides  sufficient  time  for  such 
compliance.^*' 

12.  Financial  Independence  of  ISO 
Employees 

NEPOOL  expresses  concern  that  the 
requirement  in  Order  No.  888-A  that 
ISO  employees  sever  all  financial  ties 
"can  be  interpreted  to  foreclose  the 
Commission  from  even  considering  the 
merits  of  provisions  for  ownership  of 
securities  by  ISO  employees  contained 
in  NEPOOL's  ISO  proposal  that  is  now 
pending  before  the  Commission  in 
Docket  Nos.  OA97-237-000  and  ER97- 


'"NRECAat  12. 

••4  FERC  SUtS.  a  Rags.  1  31.036  at  31.833. 

***Op«n  AccMS  S«in*-Tbn«  Infonnation  Syiten 
and  Standards  of  Condvict.  Final  Rule.  Order  No. 
689.  81  FR  21737  (May  10.  1996).  FERC  Stata.  * 
Rags.  1 31.03S  (1996).  order  on  nh'g.  Order  No. 
889-A.  62  FR  12484  (March  14.  1997).  FERC  Suis. 
a  Regs.  1  31.049  (1997).  order  on  wh'g.  Order  No. 
SaS-B.  publlsbad  alsawhare  in  this  issue  of  the 

Fadaral  tiglilir,  FERC  Suts.  »  Rags.  1 

(1997). 

■••  NRECA'i  request  with  respect  to  the 
revocation  of  waivers  of  Order  No.  889  is  addressed 
in  Order  No.  889-B.  which  is  being  issued 
concurrently  with  this  Order.  In  Order  No.  889-8. 
the  Commission  notes  that  in  Central  Minnesota 
Municipal  Power  Agency.  «t  ai.  79  FERC  181.260 
(1997)  (Centra/  Minnesoro).  it  already  has  revised  Its 
approach  concerning  the  revocation  of  waivers  of 
Order  No.  889  to  provide  that  such  waivers  will 
remain  effective  until  the  Commission  takes  action 
in  response  to  a  complaint,  rather  than  until  80 
days  altar  a  complaint  to  the  Commission. 

*•'  Cantral  MiiutMOta,  79  FERC  at  82.127  (1997). 


1079-000."  ***  It  contends  that 
severance  of  all  financial  ties  would 
impose  an  economic  hardship  on 
certain  NEPOOL  employees  in  pension 
and  stock  ownership  plans  of  market 
participants  through  the  years.  In 
particular,  it  notes  that  many  of  the 
existing  NEPOOL  staff  have 
accumulated  Northeast  Utilities  stock  in 
their  pension  or  other  employee  benefit 
plans,  but  that  the  market  price  of  that 
stock  has  recently  declined 
significantly.  However.  NEPOOL  has 
required  ISO  employees  to  divest 
themselves  of  such  securities  in  excess 
of  $50,000  within  six  months  of  their 
employment  by  the  ISO.  Thus,  NEPOOL 
requests  that  the  Commission  clarify 
that  it  could  waive  the  requirement  that 
ISO  employees  sever  all  financial  ties 
with  market  participants  in  compelling 
circumstances  or  clarify  the  acceptable 
length  of  a  transition  period  during 
which  they  may  conthiue  to  hold  such 
securities. 

Commission  Conclusion.  In  a  recent 
order  conditionally  authorizing  the 
establishment  of  an  ISO  by  NEPOOL, 
the  Commission  specifically  addressed 
the  concerns  raised  here  by  NEPOOL.  *•• 
The  Commission  rejected  NEPOOL's 
proposal  to  allow  employees  to  possess 
securities  of  market  |Mrtici  pants  as  long 
as  the  value  does  not  exceed  $50,000. 
The  Commission  reaffirmed  its  strong 
commitment,  set  forth  in  Order  Nos.  888 
and  888-A,  to  ensure  that  an  ISO  is 
truly  independent  and  that  employees 
of  an  ISO  are  financially  independent  of 
market  participants.  However,  the 
Commission  recognized,  as  it  bad  in 
Order  No.  888-A,  that  there  may  be  a 
need  for  flexibility  with  respect  to  the 
length  of  a  transition  period  and  that 
this  matter  is  best  addressed  on  a  case- 
by-case  basis. 

13.  Distribution  Charges 

NY  Com  seeks  clarification  of  the 
Commission's  statement  that  a  utility  is 
free  to  include  a  "distribution  charge" 
in  a  customer's  service  agreement  and/ 
or  the  network  customer's  network 
operating  agreement.  *'<*  In  particular,  it 
requests  that  the  Commission  clarify 
that  it  did  not  intend  to  preempt  state 
jurisdiction,  but  rather  that  when  a 
term,  condition  or  rate  is  required  for 
local  distribution  service,  the  stats 
determination  will  apply.  It  asserts  that 
such  a  clarification  would  avoid  forum 
shopping  that  would  otherwise  occur.  In 
the  alternative,  it  requests  rehearing, 
arguing  that  the  Federal  Power  Act,  its 


legislative  history  and  case  law  all 
dictate  against  Commission  jurisdiction 
over  local  distribution. 

Commission  Conclusion.  Ws  clarify. 
as  requested  by  NY  Com.  that  when  a 
term,  condition  or  rate  is  required  for 
/oca7  distribution  service  the  state 
determination  applies.  We  reiterate  that 
we  believe  there  is  always  a  local 
distribution  service  element  of  a  retail 
transaction,  through  which  the  state 
may  impose  charges  on  the  retail 
customer.  We  also  reiterate,  however, 
that  where  a  public  utility  is  delivering 
unbundled  energy  to  a  supplier  that 
then  resells  the  energy  to  an  end-user, 
the  Commission  has  exclusive 
jurisdiction  over  the  public  utility's 
facilities  used  to  effect  the  transaction 
without  regard  to  their  being  labeled 
"transmission."  "distribution,"  or  "local 
distribution."  *'*  Moreover,  where  a 
public  utility  is  delivering  unbundled 
energy  from  a  third-party  supplier 
directly  to  an  end  user,  the  particular 
facts  of  the  case  will  determine  which 
of  the  facilities  are  FERC-jurisdictional 
transmission  facilities  and  which  are 
state-jurisdictional  local  distribution 
£Bcilides.*'2 

14.  Tight  Power  Pools 

a.  Non-pancaked  rates.  NY  Com  seeks 
clarification  of  the  following  statement 
in  Order  No.  88a-A: 

Onler  No.  888  does  not  require  a  non- 
pancaked  rate  structure  unless  a  non- 
pancaked  rate  structure  is  available  to  pool 
members.  Although  the  Cxunmission  has 
encouraged  the  industry  to  reform 
transmission  pricing,  the  Commission's 
current  policy  does  not  mandate  a  specific 
transmission  rate  structure.''^ 

It  argues  that  this  statement  conflicts 
with  other  statements  that  "require 
power  pools  to  file  joint  pool-wide 
tariffs  and  to  offer  all  transmission 
services  that  they  are  capable  of 
providing."  *'*  NY  Com  asks  that  the 
Commission  clarify  that  utility  members 
of  tight  power  pools  must  provide 
transmission  service  jointly  under  a 
single  tariff.  It  states  that  this  is  the  best 
way  to  eliminate  undue  discrimination. 
It  argues  that  tight  power  pools  must 
provide,  pursuant  to  prior  Commission 
orders,  all  transmission  services  that 
they  are  reasonably  capable  of  providing 
and  must  file  joint  tariffis  to  provide 


'"NEPOOL  at  2. 

'••  New  England  Power  Pool.  79  FERC  1 61.374 
l\997).  reh'g pending. 
>'*NY  Com  at  9-12. 


rr*  See  Order  No.  888.  FERC  Suts.  k  Rags. 
1 31.036  at  31.969  (Appendix  G)  and  Allegheny 
Power  System.  Inc.  rt  ai.  80  FERC  1 61,143  at 
61,SS1-S2  (1997). 

•'>SeeOrdarNo.  888.  FERCSUU.  SRags.   ' 
131.036  at  31.969. 

>»»  NY  Com  atS2. 

"*ld.  at  13  (emphasis  in  original). 
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transmission  service  on  a  pool-wide 
basis. 

Commission  Conclusion.  NY  Com 
appears  to  be  confusing  services  that  a 
power  pool  is  capable  of  providing  with 
pricing  methodologies  that  a  power  pool 
may  elect  to  use.  While  the  Commission 
required  that  by  December  31. 1996  all 
pool  transactions  be  taken  imder  a  joint 
pool-wide  tariff  on  file  with  the 
Commission,  the  Commission  did  not 
mandate  a  specific  transmission  rate 
structure  for  such  tariff.  I's  As  we  stated 
in  Order  No.  888-A,  the  primary  goal 
for  pooling  arrangements  is  to  ensure 
comparability  regarding  transmission 
services  offered  on  a  pool-wide  basis. 
Thus,  comparability  is  adueved  if  the 
same  service  is  provided  at  the  same  cur 
comparable  rate  to  both  pool  and  non- 
pool  membere.'^ 

b.  Coordination  transactions.  Otter 
Tail  requests  that  the  Commission, 
clarify  the  following  statement  in  Order 
No.  888-A: 

We  do  not  find  it  to  be  unduly 
discriminatory  to  provide  some  pool-wide 
transmission  services  to  members  under  a 
pooling  agreement  and  to  provide  other 
transmission  services  to  members  tmder  the 
individual  tariff  of  each  member,  as  long  as 
members  and  non-members  have  access  to 
the  same  transmission  services  on  a 
comparable  basis  and  pay  the  same  or  a 
comoarable  rate  for  transmission.^'' 
It  asks  the  Commission  to  clarify  that 
this  statement 

Is  meant  only  to  indicate  that  in  the  case  of 
different  services,  one  service  (e.g.,  wholesale 
transactions)  can  be  offiered  to  all  potential 
customers  under  the  pool  tariff,  but  another 
service  (e.g.,  ancillary  services)  may  not  be 
offered  to  any  customers  under  the  pool 
taiiS.  Otter  Tail  specifically  requests  that  the 
Commission  clarify  that  where  the  same 
service  is  involved,  pools  cannot 
discriminate  against  certain  transactions 
based  solely  on  the  transaction's  duration, 
that  is,  pool-wide  tariffs  cannot  exclude 
longer  terai  transactions  but  include  short- 
term  transactions. '  '* 

In  its  case,  Otter  Tail  is  concerned  that 
MAP?  limits  coordination  transactions 
under  the  pool  to  those  with  a  duration 
of  two  years  or  less  and  thereby 
prevents  any  longer  term  service  from 
using  the  pool  tariff.  It  argues  that 
MAPP's  tariff  does  not  comply  with 
Order  No.  888  because  it  does  not  offier 
pool-wide  service  for  all  coordination 


"•However,  as  explained  in  Order  No.  888-A. 

the  Commission  did  require  that  all  transmission 
rate  proposals  filed  in  compliance  with  Order  Nos. 
888  and  888-A  be  cost  bused  and  meet  the  standard 
for  conforming  proposals  sot  out  in  the 
Commission's  Transmission  Pricing  Policy 
Statement.  See  18  CFR  2.22. 

"•  Order  No.  888-A,  FERC  SUts.  k  Regs.  1 31,048 
at  31,72S 

I'' Otter  Tail  at  3  (emphasU  added  by  Otter  Tall). 
"•Id.  at  4  (emphasis  in  original). 


transactions,  regardless  of  duration. 
Otter  Tail  further  ai^es  that  excluding 
the  benefits  of  pool- wide  service  for 
coordination  transactions  based  only  on 
the  length  of  term  is  contrary  to,  and 
incompatible  with.  Congress'  and  the 
Commission's  goal  to  promote 
competition  at  the  generation  level  and 
permits  pools  to  exercise  market  power. 

Commission  Conclusion.  We  disa^ee 
with  Otter  Tail.  As  we  stated  in  Order 
No.  888-A,  the  primary  goal  of  Order  « 
No.  888's  requirements  for  pooling 
arrangements,  including  "loose"  pools, 
such  as  MAPP,  is  to  ensure 
comparabilify  reguding  transmission 
services  that  are  offerod  on  a  pool-wide 
basis.1'*  In  the  case  of  the  MAPP 
agreement,  pool  transacdons  are  limited 
to  periods  not  to  exceed  two  yean  for 
all  members.**"  Comparability  is 
achieved  if  all  parties,  both  pool 
membere  and  non-pool  members,  are 
treated  in  a  non-discriminatory  fashion 
as  to  access  to  transmission  services,  the 
types  of  transmission  services  and  the 
rates  paid  for  such  transmission 
services. 

In  addition.  Order  No.  888  requires 
loose  pools  to  take  service  imder  a  joint 
pool-wide  tariff  for  all  pool 
transactions. >">  If  transactions  of  mote 
than  two  yeara  in  duration  are  not  pool 
transactions,  then  transmission  for  those 
transactions  need  not  be  pursuant  to  the 
pool-wide  tariff,  and  instead  would  be 
provided  pursuant  to  the  individual 
companies'  pro  ibrma  tariffs.  This  is 
consistent  with  our  finding  in  Order  No. 
888-A  that  we  will  not  require  pool 
membws  to  offer  transmission  services 
to  third  parties  that  the  pool  members 
do  not  provide  to  themselves  on  a 
poolwide  basis.*"' 

15.  Legal  Authority 

Puget  states  that  the  Commission  does 
not  have  the  legal  authority  to  require 
public  utilities  to  file  open  access  tariffs 
and  argues  that  Order  No.  888  does  not 
contain  any  specific  finding  that  any 
rate,  term  or  condition  of  Puget's  tariff 
is  unjust,  unreasonable  or  imduly 
discriminatory  or  preferential. 

Commission  Conclusion.  The 
Commission  set  forth  its  legal  authority 
to  require  public  utilities  to  file  open 
access  tariffs  in  Order  No.  888.  Puget's 
request  for  rehearing  with  respect  to  this 
issue  should  have  been  raised  on 
rehearing  of  Order  No.  888  and  therefore 
was  not  timely  filed.*" 


16.  Ancillary  Services 

Puget  argues  that  andllary  services 
such  as  reactive  power  and  voltage 
control  caimot  be  considered  merely 
ancillary  to  the  provision  of 
transmission  service,  but  are  significant 
generation  services  that  should  be 
subject  to  market  rates.  Puget  asserts 
that  "[i]t  is  wholly  inappropriate  for  the 
Conunissirai  to  provide  for  the  sale  of 
power  as  an  andllary  service  under  the 
pro  forma  tariff;  instead,  utilities  such  as 
[Puget]  should  be  compensated  for  the 
sale  of  stich  power  at  market  based 
rates."  *•*  It  argoBB  that  the  Commission 
"must  recognize  that  ancillary  services 
are  generation  related  and  shotdd  be 
priced  at  market  in  order  to  be 
consistent."*" 

Commission  Conclusion.  Puget  raises 
issues  that  were  previously  addressed  in 
Order  No.  888.  In  that  order  the 
Commission  determined  that  andllaiy 
services  are  bvnsmissioD  related  and    * 
indicated  that  market-based  pricing  for 
andllary  services  would  be  addressed 
on  a  case-by-case  basis.  Puget's  request 
for  rehearing  with  respect  to  thme 
issues  should  have  hem  raised  on 
rehearing  of  Order  No.  888  and  therefore 
was  not  timely  filed. 

17.  Fair  MaAei  Value 

Puget  argues  that  Order  No.  888-A 
improperly  shuts  the  door  on  the 
pricing  of  transmission  property  at  finr 
market  value.  Qting  foo^ote  261  of 
Order  No.  888-A.*"«  Puget  asserts  that 
the  Commission  changed  its  policy  from 
Order  No.  888  and  claims  that  in  Order 
No.  888-A  "the  Commission  ruled  that 
each  utility  is  now  expressly  limited  by 
the  transmission  pricing  poUcy  to 
charging  only  embedded  costs  for 
existing  transmission  facilities  to 
competitors  and  others  even  thrwigh 
rates  for  generation  assets  are  priced  at 
market."  *»'  Puget  argues  that  Order  No. 
888-A  achieves  "the  effect  of  a 
condemnation  by  forcing  [Puget]  and 
other  integrated  electric  utilities  to 
allow  competitors  to  use  private  utility 
property,  but  at  less  than  fair  market 
value."  *••  Puget  further  argues  that  the 
Constitution  "does  not  permit  the  taking 
of  private  property  of  one  dtizen  to 


"•FERC  Stats,  S  Rags.  1 31,048  at  31 J41. 

>•»  Mid-Continent  Area  Power  Pool  Rate 
Schedule.  FERC  No.  5. 

'"  FERC  Stats,  k  Rags.  1 31,038  at  31.72a 

'•»  See  FERC  Stats,  k  Regs.  1 31 .048  at  30,241. 

'•'We  note  that  Puget  filed  a  rehearing  request 
of  Order  No.  888.  but  did  not  cballmige  the 


Commission's  authority  to  require  public  ntilitiaa  to 
file  open  accessa  tarifb. 

'•*  Puget  at  la 

'••/d.atlS 

'■•Footnote  261.  which  is  in  the  section  entitled 
Opportunity  Cost  Pricing,  provides  in  iela»ai<  pmt 
that  "[ulnder  the  Commission's  transmission 
pricing  policy,  utilities  are  limited  to  rharging  the 
higher  of  embedded  costs  or  opportunity/  ^ 

incremental  costs." 

'•'Puget  at  21. 

'■•Wat  21-22. 
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benefit  competitors  or  other  private 
citizens."  It  contends  that 

{T]h*  voluntary  provision  of  tianamiuion 
service  to  noncompetitors  in  an  entirely  cost- 
based  integrated  system  is  not  the  same  as  a 
forced  provision  of  service  and  use  of 
properly  by  a  competitor  under  a  new  set  of 
regulations  treating  generation  at  market 
rates.  >■• 
Puget  goes  on  toargue  that 

Order  868  errorieously  asserts  that  there 
"simply  cannot  be  an  unconstitutional  taking 
of  property  when  public  utilities  continue  to 
have  the  right  to  file  for  and  receive  rates  that 
provide  them  a  reasonable  opportunity  to 
recover  their  prudently  incurred  costs."  62 
Fed.  Rag.  at  12.433.  For  example,  by  illegally 
requiring  unbundling  of  generation  assets  at 
market  without  at  the  same  time  providing 
for  utility  recovery  of  the  fair  market  value 
of  its  transmission  property,  the  Commission 
is  anempting  to  deprive  public  utilities  of  £ur 
marlcat  value  compensation.'*" 
In  conclusion,  Puget  declares  that  "(t|he 
Commission  cannot  create  a  situation  in 
Which  generatioi^  is  sold  at  a  new 
market-based  rate  and  transmission  is 
limited  to  an  old  historic  embedded-cost 
rate.  Neither  the  Constitution  nor  the 
FPA  will  permit  such  a  result"  '•' 

Commission  Conclusion.  We  reject 
Pxiget's  rehearing  request.  Puget  makes  a 
hr-ranging  argument  that  Order  No. 
888-A  improperly  shuts  the  door  on  the 
pricing  of  transmission  property  at  fair 
market  value.  It  bases  its  argimient 
entirely  on  a  single  footnote  in  Order 
No.  888-A  that  has  been  taken 
completely  out  of  context.  The  footnote 
in  Order  No.  888-A  cited  by  Puget 
merely  recites  the  Commission's 
longstanding  policy  as  to  opportunity 
cost  pricing.*"'  Indeed,  in  the  sentence 
to  which  that  footnote  is  attached,  the 
Commission  explicitly  stated  that  it 
"does  not  believe  that  any  changes  are 
necessary  to  its  policy  on  opportunity 
cost  recovery."  *^^  Moreover,  the  entire 
discussion  to  which  that  footnote 
applies  is  in  a  section  entitled 
"C^portunity  Cost  Pricing."  >»« 

18.  Pre-Existing  Transmission-Only 
Contracts 

Soyland  argues  that  the  Commission's 
Mobile-Siena  findings  must  apply  not 
only  to  wholesale  requirements 
contracts  but  also  to  unbundled 
transmission-only  contracts.  It  asserts 
that  "[tjhere  is  no  legitimate  reason  to 
deny  unbundled,  transmission-only 


customers  timely  and  meaningful  access 
to  the  open  access  regime  and 
competitive  markets  on  the  same  terms 
as  requirements  customers."  ^^  It 
contends  that  it  faced  the  same  problem 
as  requirements  customers — "use  of 
transmission  monopoly  power  to  force  a 
purchase  of  power  as  a  condition  to 
getting  transmission  access  to  deliver 
owned  resources  from  off-system."  *** 

Moreover,  it  asserts  that  tne 
Cenunission  has  not  explained  how  or 
why  requirements  contracts  and 
transmission-only  contracts  should  be 
treated  differently  as  a  result  of  the  past 
and  continuing  changes  in  the  industry. 
Soyland  fiuther  states  that  utilities  had 
the  upper  hand  over  "customers  who 
executed  unbundled  transmission  and 
power  supply  contracts  simultaneously; 
together,  such  contracts  are  the 
functional  equivalent  of  bundled  partial 
requirements  contracts,  and  should  not 
be  subject  to  a  different  standard  for 
contract  reform."  "^ 

Commission  Conclusion.  Soyland's 
rehearing  request  addresses  an  issue 
that  should  have  been  raised  on 
rehearing  of  Order  No.  888.  In  that 
order,  the  Commission  explicitly 
indicated  that  customers  under 
requirements  contracts  executed  on  or 
befofe  July  11, 1994  that  contained 
Mobile-Siena  clauses  should  have  the 
opportunity  to  demonstrate  that  their 
contracts  no  longer  are  just  and 
reasonable.*""  Soyland's  opportunity  to 
request  that  we  expand  the  scope  of  the 
contracts  covered  to  include  unbundled 
transmission-only  contracts  was  on 
rehearing  of  Order  No.  888.*"* 
Accordingly,  Soyland's  request  for 
rehearing  with  respect  to  this  issue  was 
not  timely  filed. 

19.  Apportionment  of  Transmission 
Revenues  for  Public  Utility  Holding 
Companies  and  Power  Pools 

TDU  Systems  asks  the  Commission  to 
clarify  that  the  "apportionment  of 
credits  for  customer  transmission 
{acilities  among  the  operating 
companies  of  a  utility  holding  company 
or  in  power  pools  should  be  subject  to 
Commission  approval."  TDU  Sjrstems 
states  that  the  method  of  crediting 
transmission  customers  for  operating 
companies'  uses  of  their  own  and  each 
other's  transmission  facilities  in  setting 
transmission  rates  must  meet  the 


*—U.  at  20. 

•"•Hi 

»••  W.  St  27. 

•«  Sm  Ordaf  No.  aSS.  FERC  Stais.  k  Ragi.  1 
31438  at  31.739-iO:  Order  No.  S8S-A.  FERC  StaU. 
ft  Rags.  1  31,04S  at  30je3-6S. 

•^Ckder  No.  88S-A.  FERC  Stats,  ft  Rags.  1  31.04S 
al30A2S. 

••«  Id.  at  30.263. 


>n  Soy  land  at  S. 

*—ld 

••'W.  at  10. 

>••  FERC  SUts.  ft  Rags.  131.036  at  31464. 

I**  In  thii  royvd.  we  note  that  dhar  Wtitias  did 
file  rehearing  requeeta  of  Odor  Na  888  wialrfin  to 
expand  the  scope  of  the  contracts  covered  by  the 
Commission'*  Mobile-Siena  findings.  See  Older  No. 
8S8-A.  FERC  Suis.  ft  Regs.  131.048  at  30.190-81. 


Commission's  comparability  standards 
and  should  not  be  filed  on  a  unilateral 
basis.  Similarly,  it  requests  that 
customer  credits  for  pool  participants' 
use  of  their  own  and  each  other's 
transmission  facilities  should  be  subject 
to  Commission  review  in  approving  the 
pool's  transmission  rates  and  tariff 
terms  and  conditions.**" 

Commission  Conclusion.  TDU 
Systems'  rehearing  request  addresses 
issues  that  should  have  been  raised  on 
rehearing  of  Order  No.  888.  In  Order  No. 
888,  the  Commission  stated  that  credits 
for  customer-owned  facilities  should  be 
addressed  on  a  case-by-case  basis.™' 
Accordingly,  TDU  Systems'  request  for 
rehearing  with  respect  to  these  issues 
was  not  timely  filed. 

20.  Accoiuting  for  Transmission 
Provider's  Own  Use  of  Its  System 

TDU  Systems  argues  that  the 
Commission's  requirement  that  a 
transmission  provider's  methodology  to 
credit  customers  for  the  transmission 
provider's  off-system  sales  be  addressed 
in  compliance  filings  and  will  depend 
on  the  rate  design  is  insufficient '<*'  It 
argues  that  this  ignores  that 

Comparability  has  a  time  dimension, 
requiring  the  prompt  crediting  of  such 
cliaiges  if  they  are  not  automatically 
accounted  for  in  the  rate  design.  Thus,  the 
order  bils  to  address  whether  a  new  kind  of 
nte  mechanism  is  needed  if  comparability  is 
to  be  ensured  on  an  ongoing  basit  under 
open-access  transmission,  just  as  the 
Commission  years  ago  approved  the  use  of 
fuel-adjustment  clauses  to  deal  with  more 
volatile  fuel  prices.  Requiring  parties  to 
resolve  this  issue  in  individual  compliance 
filings  does  not  address  this  generic  problem. 
The  Commission  should  provide  more 
guidance  to  public  utilities  as  to  what 
crediting  mechanisms  are  necessary  if 
comparability  is  to  be  achieved.'"' 

Commission  Conclusion.  In  Order  No. 
888- A,  the  Commission  explained  that 
an  automatic  pass-through  mechanism 
for  revenue  cradits  raises  a  number  of 
potential  problems  including:  "(1)  use 
of  estimates  versus  actuals;  (2)  the 
appropriate  time  period  to  be  utilized 
and  (3)  firm  versus  non-firm 
distinctions."  ^°*  The  Commission 
further  noted  that  the  appropriate 
treatment  of  revenue  credits  for  off- 
system  sales  is  dependent  on  the  rate 
design  used  by  a  transmission  provider 
and  concluded  that  this  issue  is  not 
appropriately  resolved  on  a  generic 
basis.  Despite  these  identified  problems, 
TDU  Systems  continues  to  request  that 


»>TDU  Systams  at  33-34. 

*<"  See  FERC  SUU.  ft  Rsgi.  131.036  at  31 742. 

»»TDU  Systems  at  34-35. 

»«»W.  at  34-35. 

M4  FERC  SUIs.  ft  Regs.  131448  at  30.310. 
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the  Commission  adopt  an  automatic 
revenue  credit  mechanism  without 
attempting  to  address  such  problems  or 
prof>osing  an  appropriate  mechanism  to 
accomplish  its  request. 

"To  bolster  its  proposal,  TDU  Systems 
claims  that  automatic  treatment  of 
revenue  credits  is  comparable  to  the 
Commission  treatment  of  fuel  charges 
through  the  use  of  an  automatic  fuel 
adjustment  charge.  We  disagree.  An 
automatic  fiiel  cost  adjustment  clause 
was  determined  to  be  appropriate 
because  of  the  impredictability  of  fuel 
prices. »«» TDU  Systems  has  not 
demonstrated  that  revenue  credits 
warrant  the  same  treatment.2<>> 

Moreover,  TDU  Systems  has  not 
demonstrated  that  the  lack  of  an 
automatic  credit  mechanism  is  likely  to 
result  in  imjust  and  unreasonable  rates. 
For  example,  the  Commission's 
traditional  means  of  accounting  for 
transmission  revenues  from  non-firm 
uses  of  the  transmission  system  is  to 
reflect  a  representative  level  of  revenue 
credits  (based  on  historical  and/or 
projected  revenue  levels)  in  eadi  rate 
<ase,  which  has  the  effect  of  lowering 
the  transmission  rate  for  all  firm 
transmission  users.  2°'  TDU  Systems  has 
not  shown  why  a  similar  rate  case 
approach  to  revenue  credits  (as  opposed 
to  an  automatic  credit  mechanism)  is 
not  appropriate,  particularly  for  all 
transmission  providers.  In  any  event,  we 
would  anticipate  Uttle  or  no  difference 
between  the  results  of  m  automatic 
revenue  credit  mechanism  and  our 
traditional  approach  and  TDU  Systems 
has  not  shown  otherwise. 

Finally,  TDU  Systems'  proposal  is 
one-sided  in  that  it  would  only  require 
the  automatic  passthrough  of  revenues 
from  the  transmission  provider's  use  of 
the  transmission  system  for  off-system 
sales.  As  the  Commission  stated  in 
Order  No.  888-A, 

revenue  from  the  transmission  cranpooent 
of  all  off-system  uses  of  the  transmission 
system  (whether  by  the  transmission  foxnrider 
or  a  transmission  customer)  must  be  treated 
on  a  comparable  basis,  whether  through  rate 
design  or  through  revenue  credits.'*** 


B.  Stranded  Cost  Issues  '"^ 

1.  Municipal  Annexation 

In  Order  No.  888.  the  Commission 
decided  that  it  would  not  be  the  primary 
forum  for  stranded  cost  recovery  in 
situations  in  which  an  existing 
mimicipal  utility  annexes  territory 
served  by  another  utility  or  otherwise 
expands  its  service  territory.^'o  i^  Oder 
No.  888-A,  the  Commission 
reconsidered  this  decision  and 
concluded  that  it  would  be  the  primary 
forum  for  stranded  cost  recovery  in  a 
discrete  set  of  munici|}al  annexation 
cases,  namely,  those  involving  existing 
municipal  utilities  that  annex  retail 
customer  service  territories  and,  through 
the  availability  of  Commission-required 
transmission  access,  use  the 
transmission  system  of  the  annexed 
customers'  former  supplier  to  access 
new  suppliers  to  serve  the  annexed 
load.*" 

A  number  of  petitioners  seek 
rehearing  or  reconsideration  **'  of  the 
Commission's  decision  in  Order  No. 
888-A  to  be  the  primary  fonun  for 
stranded  cost  recovery  in  the  case  of 
municipal  annexations.^'^  Some  oppose 
this  decision  for  the  same  reasons  that 
they  opposed  the  Conunission's 
decision  to  be  the  primary  forum  for 
stranded  cost  recovery  in  the  case  of 


»»  See  Treatment  of  Purchased  Power  In  the  Fael 
Cost  Adjustment  Clause  fbr  Electric  lUlitias,  FERC 
SUts.  ft  Rags.  130.524  at  30.800  (1983). 

*»In  Pennsylvania-New  )etsay-Maryland 
Interconnection,  et  ai,  81  FERC  f  (1997). 

issued  concurrently  with  this  order  on  rahearing. 
the  Commission  made  an  exception  to  its  gsneral 
approach  to  revenue  crediu  and  allowed  monthly 
crediting  of  non-firm  transmission  revenues. 
.However,  this  was  done  in  the  context  of  a  major 
restructuring  of  a  tight  power  pool. 

^'  See.  e.g..  Pennsylvania  Power  Company,  26 
FERC  161,354  at  61,781  (1964). 

"•FERC  SUU.  ft  Regs.  131,048  at  30.310 
(emphasis  added). 


'"■Some  of  the  rehearing  reqaests  raise  issues 
that  previously  were  raised  on  rehearing  of  Order 
No.  866  and  were  addressed  by  the  Commission  in 
Order  No.  88S-A.  The  Commission  will  not  further 
address  such  issues  in  this  proceeding.  For 
Bxample,  Puget  repeats  some  of  the  same  arguments 
that  it  raised  in  its  request  for  rehearing  of  Order 
No.  868  concerning  the  bderal  causes  of  stranded 
costs,  the  Commission's  alleged  alxiication  of  its 
legal  authority  to  ensure  recovery  of  stranded  costs 
associated  with  bypass  and  retail  wheeling,  the 
application  of  the  reasonable  expectation  test  to 
deiwiting  retail  customers,  and  the  Commission's 
failure  to  include  deferred  costs  in  the  revenues  lost 
formula.  The  Commission  addressed  these  concerns 
in  Ordw  No.  868-A.  See  FERC  Suts.  ft  Regs. 
131.048  at  30.358-62,  30.424.  30.426-27.  TDU 
Sjrstems  reiterates  its  objection  to  the  Commission's 
elimination  of  the  section  35.15  prior  notice  of 
termination  requirement  for  power  sales  contracts 
executed  after  )uly  9, 1996  that  terminate  by  their 
own  terms.  The  Commission  addressed  TDU 
Sjrstems'  concerns  in  this  regard  in  Order  No.  888- 
A.  See  FERC  SUts.  ft  Ra^  131.048  at  30.392. 
30,393-94. 

»'»FERC  SUts.  ft  Rags.  131.036  at  31,eiS 

»"  FERC  Stats,  ft  Regs.  131.048  at  30.406-09. 

»"Aa  discussed  above.  APPA  filed  iU  request  for 
rehearing  out-of-time.  Accordingly,  we  are  treating 
APPA's  pleading  as  a  motion  for  reconsideration. 

"'  See  APPA,  CAMU.  IL  Com,  NARUC  TAPS. 
TDU  Systems,  on  the  other  hand,  argues  tlut  the 
Commission  should  permit  non-public  utilities 
providing  reciprocal  transmission  service  to  recover 
stranded  costs  arising  from  municipal  annexation. 
TDU  Systems  submits  that  allowing  public  utilities 
to  seel:  stranded  cost  recovery  arising  from 
municipal  annexation  exacerbates  tlM  unequal  and 
unduly  discriminatory  treatment  accorded 
transmission  dependent  utilities  and  electric 
cooperatives. 


new  municipal  utilities.  For  example, 
some  entities  argue  that  the  Commission 
does  not  have  apy  authority  with 
respect  to  costs  in  retail  rate  base  that 
may  be  stranded  as  a  result  of  the 
annexation  of  electric  service  territory 
by  a  municipal  utility."*  a  number  of 
petitioners  also  contend  that  miuiicipal 
annexation  occiu^  pursuant  to  state  or 
local  law,  not  federal  law,  and  that 
every  facet  of  municipal  annexation, 
including  compensation  and  valuation, 
is  governed  by  state  or  local 
authorities.^!' 

Several  submit  that  aimexation  is  a 
form  of  franchise  competition  that 
predated  Ordn-  No.  888,  that 
transmission  access  was  available 
(though  not  as  readily  as  after  Order  No. 
888)  for  many  franchise  competitors 
utilizing  annexation,  »>»  and  that 
annexations  have  occurred  and  will 
continue  to  occur  based  upon 
motivations  removed  from  the  open 
access  regime.**'  CAMU  states  that 
lalnnexations  have  occtured  and  will 
continue  to  occur  in  a[n)  unbroken  string 
based  upon  motivations  entirely  removed 
frtxn  this  Commission's  open  access  regime. 
There  is  simply  no  reason  to  assume  that  the 
open  access  rule  will  accelerate  the  pace  of 
annexations.  I^i*] 

NARUC  asks  the  Commisaon  to  grant 
rehearing  as  a  matter  of  policy.  It  argues 
that  the  Commission's  assertion  of 
authority  to  address  stranded  cost  issues 
related  to  annexation  will  force  the 
Commission  to  inject  itself  into  state- 
established  processes  to  second-guess  a 
state  commission's  cost  recovery 
determinations.  According  to  NARUC. 
this  will  require  the  Commission  to 
resolve  difficult  factual  issues  to  match 
specific  generation  and  transmissi(m 
facilities  with  specific  at<Ty>xffd 
custcuners.'*" 

CAMU  similarly  contends  that  the 
Commission's  assertion  that  it  is  the 
primary  forum  for  the  resolution  of 
annexation-related  stranded  cost  issues 
will  introduce  needless  pnxsdural 
complications.  CAMU  submits  that 
various  state-created  mechanisms  exist 
for  the  identification  and  payment  of 
just  compensation  in  the  case  of 
mimicipal  annexations.  It  questions 


"«  See  APPA  at  11-12:  IL  Com  at  4-5:  NAKIX: 
at2-a. 

"*E.g.,  APPA  at  12-13;  NARUC  at  3:  TAPS  at 
24-25.  APPA  objects  that  federal  regulation  of 
stranded  costs  associated  with  municipal 
annexation  results  in  the  esublishment  of 
overlapping  federal/state  authority  that  precludes 
the  execution  of  sUte  laws  by  sute  authority  in  a 
matter  normally  within  the  power  of  the  SUM,  in 
violation  of  the  Tenth  AmandnaenL  APPA  at  13. 

»'•  APPA  at  11:  ase  alK>  NARLC  at  3. 
«"CAMUat2. 

"•Jtf. 
"•NARlX:atS-4. 
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how  the  Commission  will  offset  against 
stranded  cost  recovery  any 
compensation  provided  under  state  law 
and  whether  the  Commission  will  await 
the  completion  of  state  proceedings 
before  it  addresses  the  issue. ""  CAMU 
asks  the  Commission  to  defer  to  existing 
state  mechanisms  and  to  be  the  pnm&ry 
forum  for  the  resolution  of  stranded  cost 
recovery  issues  in  annexation  situations 
only  where  there  is  no  state  procedure 
for  stranded  cost  recovery. 

IL  Com  argues  that  determining 
whether  the  availability  of  wholnale 
open  access  is  the  principal  cause  of  the 
stranding  of  public  utility  costs  would 
be  administratively  difficult.  "^  IL  Com 
also  submits  that  the  Commission's 
expectation  that  parties  raise  retail- 
tumed-wholesale  stranded  cost  claims 
before  this  Commission  in  the  first 
instance  is  internally  inconsistent  with, 
and  contradictory  to,  its  statements  that 
it  will  give  great  weight  in  its 
proceedings  to  a  state's  view  of  what 
might  be  recoverable  and  will  deduct 
any  recovery  a  state  has  permitted  fiota 
departing  retail-tumed-wholesale 
customers  from  the  costs  for  which  the 
utility  will  be  allowed  to  seek  recoveiy 
under  the  Rule.  *'* 

Commission  Conclasion.  After  careful 
consideration  of  the  arguments  raised 
on  rehearing,  we  have  decided  not  to 
grant  rehearing,  but  we  do  provide 
further  clarification  of  our  decision  in 
Order  No.  888-A  to  be  the  primary 
forum  for  stranded  cost  recovery  in 
certain  cases  involving  municipal 
annexation.  As  a  policy  matter,  we  will 
consider  recovery  of  stranded  costs  that 
potentially  could  arise  as  a  result  of 
municipal  annexation  but  only  when 
there  is  a  sufficient  nexiis  in  such  cases 
to  the  Commission's  Open  Access  Rule. 
To  clarify,  this  determination  to  be  the 
primary  forum  is  not  a  blanket 
determination  for  all  cases  involving 
annexation.  A  determination  of  what 
circumstances  make  Conunission  review 
appropriate  will  be  made  on  the  facts 
pertinent  to  individual  cases.  The 
Commission  has  limited  the  opportunity 
to  seek  stranded  cost  recovery  under  the 


*»CAMU  «  3-S.  CAMU  notM  that  iorm  tUM 
compwiMtlon  statute*  raquira  th«  aniModaf 
munlctoality  to  pay  "axpactation"  HimuM  far  a 
daflnaa  hitur*  period  bated  upon  revenue*  tecaivad 
from  the  annexed  area.  CAMU  say*  that  thU 
element  of  damase,  which  is  applied  in  addition  to 
payment  for  condemned  facilities,  is  meant  (o 
UipildaM  claina  for  loat  serrice  territory,  idled 
tnandaa  Miiti  and  othir  boriaaai  opportunities. 
Ml  the  awwda  do  not  sepetataly  value  each  of  these 
elements  of  damage.  CAMU  questions  how  the 
Commiaeton  U  going  to  ascertain  what  element  of 
leuwmi  pwtalu*  apeciflcally  to  stranded  costs  If  a 
atala  hM  adoptad  this  liquidated  damagea  approach. 
U.atS. 

"•  a.  Con  at  5. 

»>MaiS-«. 


Rule  to  situations  in  which  the 
availability  and  use  of  wholesale  open 
access  transmission  enable  a  generation 
customer  to  escape  a  ourant  power 
supplier  to  obtain  cheaper  power 
supplies.  Annexations  occur  for  a 
myriad  of  reasons  that  may  have 
nothing  to  do  with  seeking  less 
expensive  power  supplies  (for  example, 
tax  or  zoning  considerations  or 
consolidation  of  local  public  services). 
These  reasons  existed  before  adoption  of 
Order  No.  888  and,  absent  the  nexus  to 
the  new  availability  of  these 
transmission  services,  would  not  require 
us  to  consider  the  stranded  costs  from 
annexation  in  the  first  instance.  On  the 
other  hand,  an  existing  mimicipal  utility 
that  has  newly-annexed  territory  may 
use  an  open  access  tariff  of  the  annexed 
customers'  former  power  supplier. 
Accordingly,  the  Commission  does  not 
believe  it  is  necessary  to  reverse  its 
previous  position  that  annexations  may 
raise  jurisdictional  stranded  cost  issues 
but  instead  provides  this  clarification. 

In  the  course  of  reviewing  the 
rehearing  petitions  on  annexation,  the 
Commission  has  also  had  the 
opportunity  to  reflect  on  the  rationale 
for  our  decision  to  be  the  primary  forum 
for  addressing  the  recovery  of  stranded 
costs  associated  with  retail-tumed- 
wholesale  customers  (including  a 
newly-formed  mimicipal  utility).  We 
wish  to  fiulher  elaborate  upon  and 
clarify  our  prior  discussions  about 
recovery  of  costs  stranded  by  retail- 
tumed-wholesale  customers.  *" 

Firat,  in  setting  forth  our  position  on 
costs  stranded  in  certain  retail-tumed- 
wholesale  and  mimicipal  annexation 
situations,  the  Commission  recognized 
that  states  may  also  have  jurisdiction 
over  retail-tumed-wholesale  stranded 
costs  and  that  state  adjudications  of 
such  costs  may  precede  consideration  of 
them  here.  ^^*  Moreover,  we  indicated 
that  "we  are  not  second-guessing  the 
states  as  to  what  a  utility  may  recover 
under  state  law."  "'  As  we  stated  in 
Order  No.  888-A  and  reiterate  here. 

Our  decision  to  be  the  primary  fonun  far 
recovery  of  stranded  costs  from  retail-tumed- 


>"  In  so  doing,  we  also  reiterate  our  concern 
(expressed  in  Order  No*.  888  and  88S-A)  that  there 
may  be  circumstance*  in  which  customers  and/or 
uUlitie*  could  attampt.  through  indirect  use 'of  open 
accea*  tiaiwmiialnii.  to  i  lii'  eaieent  the  aWHty  of^ 
any  Ngulatory  cnmmiaalon    ilriiar  this 
Coooiiasion  or  state  ooaariaateoa— to  address 
lecaeery  of  stranded  coels.  In  Order  No*.  S88  and 
888-A,  we  nearved  the  right  to  eddrea*  such 
situations  on  a  cesa  by-c— a  haiit.  Order  No.  888. 
FERC  Suts.  a  Rag*.  1  31,036  at  31.819:  Order  No. 
886-A.  FERC  Suu.  k  Rags.  1  31,048  at  30.400. 

»40rdar  No.  888.  FERC  Stats.  S  Rags.  1  31,036 
at  31.819:  Order  No.  888-A.  FERC  SUU.  S  Reg*.  1 
31.048  at  30.403. 

"*  Order  No.  88S-A.  FERC  Stats.  *  Rag*.  1  31,048 
at  30.40S. 


wholesale  customen  if  not  intended  to 
prevent  or  to  interfeie  %rith  the  authority  of 
a  state  to  pennit  any  recovery  from  departing 
retail  customers,  such  as  by  imposing  an  exit 
fee  prior  to  creating  the  wholesale  entity .^'* 
In  making  this  statement,  the 
Commission  clearly  recognized  that  it 
may  indeed  be  the  states  that  first 
address  the  difficult  stranded  cost  issues 
associated  with  the  formation  of  new 
municipal  utilities  or  other  wholesale 
entities.  The  Commission  contemplated 
then,  as  now,  that  it  would  nevertheless 
adjudicate  these  stranded  cost  issues 
where  states  lack  authority  to  do  so  or 
where,  based  on  the  record  before  us, 
they  £ail  to  provide  a  forum. ''' 

Second,  as  the  Commission  stated  in 
Order  No.  88S-A, 

if  the  state  has  pennitted  any  recovery  fnm 
departing  retail-tumed-wholesale  customers 
(for  example,  if  it  imposed  an  exit  fee  prior 
to.  or  as  a  condition  of,  creating  the 
wholesale  entity],  such  amount  will  not  be 
stranded  for  purposes  of  this  Rule.  We  will 
deduct  that  amount  from  the  costs  for  which 
the  utility  will  be  allowed  to  seek  recovery 
under  this  Rule  from  the  Commission.'" 
Further,  we  will  take  into  account  state 
findings  on  cost  determinations 
associated  with  retail-tumed-wholesale 
situations  and  "we  will  give  great 
weight  in  our  proceedings  to  a  state's 
view  of  what  might  be  recoverable."  *'• 
We  believe  it  is  important  to  emphasize 
that  in  those  instances  where  states  do 
address  stranded  costs  associated  with 
ratail-tumed-wholesale  customere  and 
in  cases  of  municipal  annexation,  we 
intend  to  give  substantial  deference  to 
their  determinations. 

2.  Pre-existing  Transmission  Rights 

TAPS  requests  clarification  that  the 
required  nexus  between  the  availability 
and  use  of  Commission-required 
transmission  access  and  the  stranding  of 
costs  would  not  be  met  "if  the 
municipal  utility,  including  as 
expanded  through  annexation, 
possessed  rights  to  transmission  prior  to 
Order  No.  888  and  EPAct  (for  example, 
NRC  license  conditions  and  the 
like)."  ^^  TAPS  submits  that  "(tjhe 
utility  exercising  these  transmission 
rights  should  not  be  subject  to  stranded 
costs  claims  before  the  Commission 
simply  because  the  municipal  utility 
chooses  to  use  the  QHnmission's 
preferred  open  access  tariff,  instead  of  a 


*»!</.  at  30.410. 

*>'  See  Qty  of  Las  Crucas,  New  Mexico.  80  FERC 
161,100(1997). 

*»Ordar  No.  8SS-A,  FERC  Suts.  S  Reg*.  1 31,048 
at  30.40S  See  alto  Order  No.  888,  FERC  Stats,  ft ' 
Rags.  1 31.036  at  31,819. 

*>*Ordar  No.  888-A.  FERC  Suts.  ft  Rags.  1 31,048 
at  30,405. 

»»TAPSat27. 
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bilateral  or  other  arrangement  available 
under  pie-existing  riehts."  ^ai 

Commission  Conclusion.  We  will 
deny  TAPS'  requested  clarification.  The 
existence  of  ri^ts  to  transmission  prior 
to  Order  No.  888  would  not,  in  and  of 
itself,  indicate  that  the  customer  should 
be  relieved  of  potential  stranded  cost 
liability  under  Order  Nos.  888  and  888- 
A."2  It  may  be  that  a  customer  with 
some  right  to  transmission  service  prior 
to  Order  No.  888  (for  example,  as  a 
consequence  of  NRC  license 
conditions),  was  unable  to  reach  an 
alternative  supplier  through  the  use  of 
that  transmission.  Thus, 
notwithstanding  the  existence  of  pre- 
existing transmission  rights,  and 
depending  on  the  facts  of  a  particular 
case,  it  may  be  that  the  utility  incuned 
costs  based  on  a  reasonable  expectation 
of  continuing  to  serve  the  customer. 

On  this  basis,  the  Commission  wUl 
not  conclusively  presume  that  a 
customer  with  a  pre-existing  right  to 
transmission  service  could  never  be 
subject  to  a  stranded  cost  obligation 
under  Ordw  Nos.  888  and  888-A. 
Similarly,  the  Conunission  will  not 
conclusively  presume  that  the  mere 
existence  of  a  pre-existing  right  to 
transmission  service  precludes  any 
reasonable  expectation  of  continued 
service  by  the  utility.  However,  tin 
existence  of  pre-existing  transmission 
rights,  and  any  circumstances 
surrounding  them,  may  be  used  as 
evidence  in  the  determination  of 
whether  the  utility  had  a  reesonable 
expectation  of  continuing  to  serve  a 
customer,  '^a 

3.  Load  Growth  and  Excess  Capacity 

BiMton  Edison  seeks  rehearing  of  the 
Commission's  finding  in  Order  No.  888- 
A  that  a  "cost  is  not  stranded  if  it  is 
fiiUy  recovered  in  the  cost-based  rates 
paid  by  native  load."  ^^  It  submits  that 
this  phrase 

Suggests  that  the  cost  of  capacity  ivleasad 
by  a  departing  wholaaale  customer  can  and 
should  be  recovered  in  the  rates  of  the 
remaining  retail  and  wholesale  customen  if 
the  remaining  ctistomers'  load  or  load  growth 
will  be  su£Bcient  to  absorh  the  released 
capK:ity Such  cost  shifting  directly 


»"  As  we  explained  in  Order  No.  8SS-A.  w* 
declined  to  include  "exercise  of  pre^existii^ 
contract  righu  for  transmission  and  designation  of 
wholesale  loads"  as  an  example  of  a  situation  for 
which  stranded  costs  may  not  be  sought  because  we 
are  not  prepared  to  make  individual  factual 
determinations  in  the  context  of  the  Rule.  The 
Commission  will  address  specific  requests  for 
stranded  cost  recovery  on  the  facU  presented  and 
the  merits  of  the  particular  request.  FERC  Stats,  ft 
Regs.  131.048  at  30.358. 

*"  See  Duquesne  Light  Company,  79  FERC 
161.116  at  61.520  (1997). 

»«  FERC  Suu.  ft  Regs.  131,048  at  30.44a 


contradicts  the  cost  retponaibility  principlas 
set  ibith  in  Order  No.  888  [i.e.,  direct 
assiRcunentl.'M 

Boston  Edison  ob|ects  that  the  rationale 
for  this  policy  reversal  is  not  articulated 
in  Order  No.  888-A. 

Commission  Conclusion.  At  the 
outset,  we  reiterate  that  we  remain 
committed  to  the  cost  responsibility 
principles  established  in  Order  No.  888 
and  continue  to  believe  that  a  departing 
wholesale  customer  should  be 
responsible  for  the  costs  it  strands.  Our 
statement  that  a  "cost  is  not  stranded  if 
it  is  fiilly  recovered  in  the  cost-based 
rates  paid  by  native  load"  was  not 
meant  to  imply  that  the  cost  of  capacity 
released  by  a  departing  wholesale 
customer  should  always  be  recovered  in 
the  rates  of  the  remaining  retail  and 
wholesale  customen  through  load 
growth.  Ratiier,  our  discussion  of  load 
growth  conecUy  recognizes  that  in  some 
instances  a  utility  can  meet  native  load 
growth  with  existing  capacity  freed-up 
by  the  departure  of  wholesale  load.  If  a 
utility  can  recover  the  costs  of  existing 
capacity  freed  up  by  a  departing 
customer  from  anotiier  customer  or 
group  of  customers,  the  expected 
revenues  should  be  reflected  in  the 
CMVE  component  of  the  formula.  23« 
Moreovm.  our  requirament  that  a  utility 
reflect  in  the  CMVE  component  of  the 
formula  the  revenues  it  expects  to 
receive  from  the  sale  of  the  released 
capacity  does  not  automatically  result  in 
remaining  customen  being  forced  to 
subsidize  a  departing  customer's 
stranded  cost  obligation  as  Boston 
Edison  posits.  Rather,  the  rate  treatment 
of  the  released  capacity  needed  to  meet 
the  load  growth  of  native  loed 
customen  is  an  open  issue  that  is 
properly  addressed  in  future  rate 
proceedings. 

In  short,  the  revenues  lost  approach 
already  takes  account  of  the 
marketability  of  the  released  capacity 
and  appropriately  incorporates  load 
growth  associated  with  remaining  retail 
and  wholesale  customen  and  does  not 
contradict  the  cost  responsibility 
principle  set  forth  in  Order  Nos.  888 
and  888-A. 

4.  GftT  and  Distribution  Cooperatives 

RUS  seeks  rehearing  ati  clarification 
of  the  Conunission's  determination  in 
Order  No.  888-A  that,  unless  stranded 
costs  arise  as  a  result  of  a  section  211 
order  to  a  G&T  cooperative,  G&T 
cooperatives  may  not  seek  (through  the 
Commission)  recovery  of  stranded  costs 
from  the  customen  of  their  distribution 


memben.  RUS  argues  that  the 
customers  of  a  GAT  cooperative's 
distribution  memben,  as  well  as  the 
distribution  memben  themselves,  meet 
the  Commission's  pro  forma  tariff 
definition  of  "native  load  customer" 
with  respect  to  the  GAT.  It  says  that,  "as 
native  load  customras,  both  distributfon 
memben  and  their  customen  should  be 
responsible  to  a  GAT  for  stranded  costs 
arising  from  their  use  of  Commission- 
required  transmission  access,  or  from 
state  mandated  retail  wheeling."  ''^ 

RUS  also  questions  the  Commissicm's 
assertion  that  "'to  treat  a  GAT 
coopoative  and  its  member  distributfon 
systems  as  a  single  economic  unit  for 
stranded  cost  purposes  %rould  be 
inconsistent  with  die  Commission's 
decision  not  to  treat  cxraperatives  as  a 
suogle  unit  for  the  purposes  of  Order  No. 
888's  reciprocity  provision."  »•  RUS 
asserts  that  diffnent  treatment  for 
diffarent  purposes  is  justified  beoiuse 
the  relevant  issues  with  respect  to  the 
application  of  the  reciprocity 
requirement  on  a  system-wide  basis  snd 
the  sbility  to  recover  stranded  costs  on 
a  system-wide  basis  are  diCEerent.  BUS 
submits  that  the  Commission  confuses 
corporate  affiliation  with  economic 
int^ration,  and  that  lack  of  corporate 
affiliatfon  does  not  preclude  economic 
integration.  RUS  says  that  although  GAT 
coopoatives  and  their  distribution 
memben  are  operationally  separate, 
GAT  cooperatives  and  their  distribution 
memben  function  in  many  ways  like  a 
single  economic  unit  According  to 
RUS,  GATs  undertake  an  obligation  to 
construct  and  operate  their  systems  to 
meet  the  reliable  electric  needs  of  their 
distribution  memben  and  customen  of 
their  distribution  memben,  and  GAT 
cooperatives  and  their  meinben  are 
bound  together  by  long-term 
requirements  contracts. 

RUS  stetes  that,  as  single  economic 
units,  GAT  cooperatives  or  distribution 
memben  both  should  be  able  to  seek 
recovery  of  stranded  costs  from  the 
customen  of  distribution  members.  RUS 
contends  that  "the  Commission's 
reliance  on  distribution  memben  to 
seek  to  recover  stranded  costs  'through 
contracts  with  [their]  customen  or 
through  the  appropriate  regulatory 
authority'  is  misplaced"  bMause 
"[djistribution  members — ^many  of 
which  are  not  subject  to  stete 
commission  jurisdiction — may  have 
neither  an  appropriate  regulatory  forum 
throtigh  which'to  seek  stranded  cost 
recovery,  nor  the  ability  to  seek  to 
recover  stranded  costs  incurred  by  their 


***  Bocton  Edison  at  3. 

"•  See  aty  of  Alma.  Michigan.  80  FERC  161 ,265 
•161,961(1997). 


"'RUS  at  16. 

"•M.  (citing  Order  No.  SBS-A.  FERC  Stala.  ft 
Rags.  131M8  at  30.366). 
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GftT  cooperatives  to  serve  native  load 
customers.""' 

Finally.  RUS  argues  that  failing  to 
permit  GAT  cooperatives  to  seek 
recovery  of  stranded  costs  arising  from 
the  loss  of  native  load  customers  due  to 
Commission-required  transmission 
access  or  the  lade  of  state  commission 
authority  to  permit  stranded  cost 
recovery  will  result  in  unduly 
discriminatory  treatment  of 
cooperatives.  Where  GAT  ooets  are 
stranded  by  the  ability  of  cuataoMfs  of 
distribution  members  to  switch 
suppliers  through  Commission-required 
transmission  acom.  RUS  submits  that 
there  is  a  direct  nexus  between 
Commission-required  access  and  the 
stranding  of  cosU.  in  the  case  of  retail 
stranded  costs.  RUS  says  that  many  state 
regulatory  authorities  do  not  have  the 
authority  under  state  law  to  regulate 
distribution  or  GAT  cooperatives, 
thereby  creating  a  regulatory  gap.  RUS 
states  that 

Iflailure  to  allow  ■  GAT  the  opportunity  to 
racovflT  itranded  coats  caused  by  (thai 
departure  of  any  of  its  native  load  customers, 
including  both  distribution  members  and  the 
customen  of  the  distribution  members,  will 
drastically  reduce  the  GAT's  ability  to  cover 
its  costs,  including  payments  on  RUS- 
ftnanced  dei>t.  thereby  endaiigering  the 
existence  of  the  GAT  itself  and  exposing 
Federal  taxpayers  to  the  risk  of  massive  loan 
defaults.**" 

Comnussion  Conclusion.  We  will 
deny  RUS'  rehearing  request.  To  grant 
the  request  would  require  the 
Commission  to  reach  beyond  its 
regulatory  authority  (and  allow  entities 
not  subject  to  our  sections  205  and  206 
iurisdiction  an  opportunity  to  recover 
stranded  costs)  and  would  broaden  the 
scope  of  the  Order  Nos.  888  and  888- 
A  stranded  coat  recovery  mechanism.*** 
Indeed.  RUS'  rehearing  request  appears 
to  be  based  on  a  misunderstanding  of 
the  limited  scope  of  the  stranded  cost 
recovery  mechanism  contained  in  Order 
Nos.  888  and  B88-A. 

The  stranded  cost  recovery  provisions 
In  Order  Nos.  888  and  888-A  apply,  in 
the  case  of  wholesale  stranded  costs,  to 


public  utilities  '**  and  transmitting 
utilities.'*'  In  the  case  of  stranded  costs 
associated  with  retail  wheeling 
customers,  the  provisions  of  the  Rule 
apply  only  to  public  utilities.'** 
Tne  Commission  has  limited  the 
opportunity  for  public  utilities  and 
transmitting  utilities  to  seek  stranded 
coat  recovery  under  Order  Nos.  888  and 
888-A  primarily  to  two  discrete 
situaticMu:  (1)  costs  associated  with 
customers  under  wholesale 
requirements  contracts  executed  on  or 
before  July  11. 1994  (refarred  to  as 
"existing  wholesale  requirements 
contracts")  that  do  not  contain  an  exit 
fee  or  other  explicit  stranded  cost 
provision;  and  (2)  coats  ■■■oriated  %vith 
retail-tumed-wholesale  customers 
(including  bundled  retail  customers  of  a 
utility  that  become  bundled  retail 
customers  of  a  new  municipal 
utihty).'*' 

As  the  Commission  explained  in 
Order  No.  888-A,  if  a  cooperative 
obtains  its  financing  through  RUS,  it  is 
not  a  public  utility  subject  to  our 
jurisdiction  under  sections  205  and  206 
of  the  FPA.  Although  we  have  no 
objection  to  these  CAT  cooperatives 
being  able  to  seek  cost  recovery 
(including  recovery  of  costs  on  behalf  of 
their  distribution  cooperatives)  through 
the  appropriate  regulatory  or  contiactual 
channels,  this  Commission  does  not 
have  authority  to  allow  them  to  seek 
recovery  of  stranded  costs  imless  they 
do  so  in  conjunction  with  transmission 


*—U.U\7. 


*«*M.  MIS. 

M>  RUS  axpTMaM  coocem  in  iu  rehMring  r*quwt 
tliat  distribution  m«mbOT*  "may  hav«  neither  en 
apiiropriete  ragulatory  bvum  through  which  to  eaek 
tmndMl  cost  raoavsry.  nor  the  ability  to  teek  to 
leoover  ibawlMl  eeeU  incurred  by  their  CAT 
ooopetativae  to  (•me  native  loed  cujtoniere."  RUS 
at  17.  However,  preeumably  when  a  retail  cuatomar 
of  a  distribution  cooperative  iwitchea  auppllen.  the 
retail  customer  would  still  have  to  use  the 
distribution  lines  of  the  distribution  cooperative  to 
receive  its  power.  RUS  has  not  explained  why  the 
distribution  cooperative  cannot  assess  a  chaiia  to 
recover  stranded  coeu  when  the  retail  custooMr 
usee  thoea  line*. 


***  A  "public  utility"  Is  defined  under  section 
201(e)  of  the  FPA  as  "any  person  who  owiu  or 
operates  hcilities  subject  to  the  jurisdiction  of  the 
Commission  under  this  Part  (other  than  hcilitiaa 
subiect  to  such  jurisdiction  solely  by  teeson  of 
sections  210.  211.  or  212).  '  16  U  S.C  S24(e). 

•«  A  "transmitting  utility"  is  defined  under 
section  3(23)  of  the  FPA  as  "any  electric  utility, 
qualifying  cogeneratioo  facility,  qualifying  small 
power  production  bcility.  or  Federal  powec 
marketing  agency  which  o«vns  or  operataa  etedric 
power  transmission  facilities  which  are  used  for  the 
sale  of  electric  enei^  at  wholeaale."  16  U.S.C 
796(23). 

'««  As  we  explained  in  Order  No.  SaS-A.  our 
dacMon  to  entertain  (in  caruin  limited 
circumstances)  requests  to  recover  stranded  costs 
associated  with  retail  wheeling  customers  applies  to 
public  utllitlas  oiUy  because  It  is  based  on  our 
jurisdiction  under  sections  205  and  206  of  the  FPA 
over  the  rates,  terms,  and  conditions  of  retail 
transmission  in  interstate  commerce.  FERC  Stats,  a 
Rags.  1  31.048  at  30.419.  Since  RUS-financed 
cooperatives  are  not  public  utilities  subject  to  our 
jurisdiction  under  sections  205  and  206  of  the  FPA, 
wa  do  oot  have  authority  to  allow  them  to  seek 
recovery  under  Order  Nos.  sas  and  SSa-A  of 
stranded  cosu  associated  with  rauil  wheeling 
customers. 

*«•  Whether  a  GAT  cooperative's  member 
distribution  cooperatives  and  the  customers  of  the 
distribution  OMpatatives  meet  the  definition  of 
"native  load  customer"  under  the  open  access  tariff 
(as  RUS  submits  they  do)  is  not  relevant  for 
purpoaee  of  the  stranded  cost  recovery  mechanism 
aal  kirth  In  Order  Nos.  868  and  SSa-A. 


access  that  they  are  required  to  provide 
through  a  section  211  order.  In  the  latter 
case,  a  GAT  cooperative  that  is  a 
transmitting  utility  could  seek  recovery 
of  stranded  costs  if  it  is  ordered  to 
provide  transmission  services  that 
permit  its  distribution  cooperative  to 
reach  another  supplier  caia  if  it  had  a 
requirements  contract  with  the 
distribution  cooperative  that  was 
executed  on  or  before  July  11, 1994  that 
did  not  contain  an  exit  fee  or  other 
explicit  stranded  cost  provision.'** 

As  we  also  explained  in  Order  No. 
888-A,  a  GAT  cooperative  that  is  a 
public  utility  (a  non-RUS  financed 
cooperative)  would  have  to  have  a 
jurisdictional  wholesale  requirements 
contract  with  its  distribution 
cooperative  in  order  to  be  able  to  seek 
recovery  of  stranded  costs  under  Order 
No.  888 's  stranded  cost  recovery 
provisions.  We  said  that,  in  the  case  of 
a  jurisdictional  GAT  cooperative,  the 
request  that  the  CAT  be  treated  as  a 
single  economic  unit  with  the 
distribution  cooperative  (such  that 
departure  of  a  distribution  cooperative's 
retail  customer  would  be  treated  as 
lesulting  in  stranded  costs  for  the  GAT 
cooperative  for  which  the  GAT  could 
seek  recovery)  is,  in  effect,  a  request  for 
recovery  of  stranded  costs  from  an 
indirect  customer.  In  Order  No.  888-A, 
we  explained  why  the  Commission  does 
not  believe  it  is  appropriate  or  feasible 
to  allow  a  public  utility  (or  a 
transmitting  utility  under  section  211  of 
the  FPA)  to  seek  recovery  of  stranded 
costs  bom  an  indirect  customer  (i.e..  a 
cust(»ner  of  a  wholesale  requirements 
customer  of  the  utility)  undsr  the  Rule. 
We  indicated  that  "(tjhe  reesonable 
expectation  analysis  would  apply  only 
to  the  direct  wholesale  customer  of  the 
utility,  not  to  the  indirect  customer.  It 
is  up  to  the  direct  wholesale  customer 
of  the  utility,  through  its  contracts  with 
its  customers  or  through  the  appropriate 
regulatory  authority,  to  seek  to  recover 
such  costs  from  its  customers."  »*'  We 
explained  that  commenters  had 
provided  no  basis  for  making  an 
exception  in  the  case  of  cooperatives. 
Further,  we  said  that  "to  treat  a  GAT 
cooperative  and  its  member  distribution 
cooperatives  as  a  single  economic  unit 
for  stranded  cost  pivposes  would  be 
inconsistent  with  the  Commission's 
decision  not  to  treat  cooperatives  as  a 
single  unit  for  purposes  of  Order  No. 
888's  reciprocity  provision."  »*• 


>«•  FCRC  Suts.  a  Rags.  131.048  at  30.306. 

**»  Id.  We  contiaue  to  baliava  thai  it  would  be 
Inoonalstent  to  treet  CaT  cooperatives  and  their 
MfmhM-  distribution  cooperatives  differently  fqr 
purposas  of  the  reciprocity  condition  and  stranded 
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Although  RUS  refers  in  its  rehearing 
request  to  a  scenario  in  which  costs  may 
be  stranded  by  the  ability  of  customers 
of  a  distribution  cooperative  to  switch 
suppliers  through  the  use  of 
Commission-required  transmission 
access,  the  scenario  RUS  posits  is  not 
one  for  which  Order  Nos.  888  and  888- 
A  would  permit  an  opportunity  for 
recovery.  Beceuae  the  Commiaaion 
cannot  order  retail  wheeling,  the 
principal  way  in  which  the  retail 
customera  of  a  distribution  cooperative 
could  use  Commission-required 
transmission  accesa  (and  trigger 
stranded  costs  on  the  part  of  the 
distribution  cooperative)  would  appear 
to  be  through  municipalization  (i.e., 
through  the  creation  of  a  new  wholesale 
entity  to  obtain  poorer  supplies  on  their 
behalf  in  lieu  of  obtaining  power  from 
the  distribution  cooperative).  In  such  a 
scenario,  however,  since  the 
distribution  cooperative  (if  RUS- 
flnanoed)  would  not  be  a  Commiasion- 
juriadictional  public  utility  or 
transmitting  utility,  it  woidd  not  be 
allowed  to  seek  stranded  coat  recovery 
under  Order  Nos.  888  and  888-A. 


5.  Treetment  of  Contracts  Extended  or 
Renegotiated  Without  a  Stranded  Cost 
Provision 

In  Order  No.  888— A,  the  Commission 
clarified  that  it  will  consider  on  a  caae- 
by-case  besis  whether  to  waive  the 
provisions  of  18  CFR  35.26  (which 
define  a  "new  wholesale  requirements 
contract"  as  "any  wholesale 
requirements  contract  executed  after 
July  11. 1M4.  or  extended  or 
renegotiated  to  be  effective  after  July  1 1, 
1994"  (emphaus  added))  and  treat  a 
contract  extended  or  renegotiated 
(without  adding  a  stranded  cost 
provision)  to  be  effective  after  July  11, 
1994.  but  befora  March  29. 1995,  as  an 
existing  contract  for  stranded  cost 
purposes.'** 

Port  of  SeatUe  o|^)oses  the 
Commiaaion's  decision  in  this  regard.  It 
argues  that  the  Commission  in  Order 
No.  888-A  sided  with  Puget  on  an  issue 
that  is  being  litigated  between  Port  of 
SeatUe  and  Puget  in  a  separate 
proceeding  (Docket  No.  ER96-714).  and 
that  the  Commission  improperiy 
pr^diced  Port  of  Seettie  by  not 
addressing  the  concerns  expressed  by 
Port  of  Seattle  in  the  underlying  case.'"*' 


coat  laoovety,  aotwithstandii^  RUS'  argument  to 
thaocwtiaiy. 

***FSRC  Stats,  a  Rags.  1 31.048  at  30.3«e. 

"•  Port  of  Seattle  at  7.  Port  of  SeatUe  also 
ooatai>ds  that  the  Commission  mischaracterized 
Port  of  SeatUa's  position  whan  it  referred  to  Puget's 
statemant  that  the  perties  vrere  working  within  the 
cootaxt  of  the  stianded  coat  NOPR.  ivhich  provided 
that  the  utility  had  three  years  bom  the  date  of  the 


It  submits  that  Order  No.  888-A  was  not 
the  fonun  in  which  it  expected  the  final 
decision  in  Docket  No.  ER96-714  to  be 
made,  and  that  its  procedural  rights 
have  been  violated.  Port  of  SeatUe  asks 
the  Commission  on  rehearing  to 
withdraw  any  determination,  refiarence 
or  statement  in  Oder  No.  888-A  that 
addresses  the  issues  pending  in  Docket 
No.  ER96-714. 

Port  of  SeatUe  further  argues  that  the 
Commission  improperly  granted  Puget 
an  exclusive  waiver  of  (or  private 
exception  to)  the  Rule's  definition  of 
"new"  contracts. 

Ckmuaission  Conclusion.  We  will 
deny  Port  of  SeatUe's  request  for 
rehearing.  Port  of  SeatUe  misconstrues 
the  scope  of  the  Commission's  decision 
and  its  efiisct  on  the  pending  proceeding 
in  Docket  No.  ER96-714-001.  The 
Commission's  decision  in  Order  No. 
88ft-A  to  consider  on  a  case-by-case 
basis  whether  to  waive  the  provisions  of 
18  CFR  35.26  and  treat  a  contract 
extended  or  renegotiated  to  be  eSactive 
after  July  11, 1994,  but  before  March  29. 
1995,  as  an  existing  contract  for 
stranded  cost  pinposes  does  not 
constitute  a  ruling  oa  the  merits  in  the 
pending  proceeding  in  Docket  No. 
ER96-714-001.  In  Order  No.  886-A,  the 
Conunisaion  hasgone  no  further  than  to 
state  that  the  matter  should  be 
considered  on  a  case-by-case  basis,  and 
to  acknowledge  that  the  issue,  as 
between  Puget  and  Port  of  SeatUe.  is 
pending  in  Docket  Na  ER96-714- 
OOl.'si  Contrary  to  Port  of  SeatUe's 
claim.  Order  No.  886-A  does  not  grant 
Puget  a  waiver  of  the  Rule's  definition 
of  "new  wholeaale  requirements 
contract." 

6.  Customer  Expectations  of  Continued 
Service  at  Below-Market  Rates 

TDU  Systems  seeks  rehearing  of  the 
Commission's  decision  not  to  adopt  a 
generic  mechanism  to  allow  existing 
requirements  customera  with  below- 
market  rates  a  means  to  continue  to 
receive  power  beyond  the  contract  term 
at  the  pre'^xisting  contract  rate  if  the 
customer  had  a  reasoni^le  expectation 
of  continued  service.  TDU  Systems 
states  that  the  Commission's  decision 
rests  on  the  conclusion  that,  even  if 
customera  generally  expected  to  stay  on 
a  supplier's  system  beyond  the  contract 
term,  it  is  not  likely  that  most  customera 


pubUcation  of  the  final  rules  to  negotiate  or  file  for 
stranded  cost  recovery.  Port  of  Seattle  says  its 
aaaumptioo  and  poeitioo  was  that  Pi^et  made  the 
hiisinis  decision  not  to  include  a  stranded  cost  or 
exit  fee  provision  in  its  letter  ayeement  thus 
preventing  its  recovery  of  any  stranded  costs.  U.  at 
8. 

**■  We  note  that  a  certification  of  an  uncontested 
offier  of  setUemant  in  that  proceeding  is  pending 
before  the  Commission. 


could  have  expected  to  continue  service 
at  the  existing  rate.  TDU  Systems 
maintains  that  this  fintting  nets  on  a 
felse  distinction  between  the  rate  Uie   ' 
wholesale  requirements  customer 
reasonably  could  have  expected  to  pay 
and  the  rate  the  wholesale  requirements 
seller  reesonably  could  have  expected  to 
collect  It  aays  that  neither  stranded 
costs  am  "stranded  benefits"  '»'  arise 
from  a  right  to,  or  expectaticm  ot  a 
grandfethered  rate.  TDU  Systems 
contmds  that  "stranded  boaefits"  arise 
because,  prior  to  open  access 
transmission,  wholesale  requirements 
customera  had  a  reasonable  expectation 
of  continuing  to  receive  wholmale 
service  at  just  and  reasonable  cost-based 
rates.  It  argues  that  when  open  access 
transmission  aUows  the  supplier  to 
charge  a  higher  market-based  rate 
instead,  the  customer's  expectation  of 
continued  cost-based  swvice  is 
destroyed,  and  the  customer  may  lose 
the  benefits  it  had  under  the  prior 
regulatory  regime. 

TDU  Systems  submits  that  while 
Order  No.  886-A  suggests  that  customers 
could  not  reesonably  expect  to  continue 
pajring  their  existing  rate,  the  revenues 
lost  approach  to  quantifying  stranded 
coats  assumes  that  sellen  reasonably 
expected  to  continue  collecting  a  cost- 
based  rate  equal  to  the  existing  rate. 
TDU  Systems  says  that  the 
CtHnmission's  best  estimate  of  the 
seller's  lost  revenue  fitnn  a  wholesale 
requirements  contract  is  besed  on  the 
seller's  existing,  cost-besed,  just  and 
reasonable  ratia — ^the  same  existing  cost- 
based  rate  that  the  Conunissfon  in  Older 
No.  888-A  finds  the  captive 
requirements  customer  had  no 
reasonable  expectation  of  continuing  to 
pay.  TDU  Systems  says  these  finrfinge 
direcUy  contradict  one  anotlier.>^ 

TDU  further  challenges  the 
Commission's  stetement  that  "it  is  not 
clear"  that  the  customer  could  show  it 
reasonaUy  expected  continued  service 
"at  the  existing  contract  rate  (which 
may  be  below  the  market  price)" 
because  the  utility  might  have  filed 
changed  rates  diuing  the  ctmtract  term 
or  sought  new  rates  at  the  end  of  the 
contract  term.  TDU  Systems  submits 
that  before  open  access,  established 
Commission  policy  woidd  only  have 
allowed  the  monopoly  utility  to  charge 
its  captive  wholesale  requiremente 


•"TDU  Systems  uses  the  term  "stranded 
tMnefits"  to  refer  to  the  benefiu  to  a  wholeeele 
requirements  customer  that  may  ha  lost  if  "open 
access  transmission  forces  (the  custoater)  to  buy 
power  et  market-based  retes"  instead  of  at  oart- 
basad  rates.  TDU  Systems  at  2S. 
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64714     Faderal  Ragiitar  /  Vol.  62.  No.  236  /  Tuesday.  December  9.  1997  /  Rules  and  RegulaUons 


customer  a  cost-based  rate,  whether  that 
rate  was  above  or  below  market  price.'^ 

TDU  Systems  asks  the  Commission  to 
adopt  a  generic  mechanism  to  allow 
customers  to  demonstrate  and  recover 
their  stranded  benefits.  }ust  as  it  has 
done  for  the  recovery  of  utility  stranded 
costs.  If  the  (Commission  is  unwilling  to 
promulgate  such  a  generic  rule,  TDU 
Systems  asks  that  the  Commission 
clarify  the  standard  that  a  customer 
muBt  meet  in  seeking  relief  under 
section  206.  It  says  that  although  Order 
No.  888-A  states  that  a  customer  may 
file  a  petition  under  section  206  "to 
show  that  the  contract  should  be 
extended  at  the  existing  contract  rate." 
the  issue  is  not  whether  to  extend  a 
contract  at  the  existing  rate,  but  whether 
to  continue  requirements  service  at  a 
cost-based  rate.  It  asks  the  Conunission 
to  correct  its  description  in  Order  No. 
88S-A  of  the  standard  the  customer 
must  meet  in  a  case-by-case  proceeding 
and  the  relief  the  Commission  would 
provide. 

Commission  Conclusion.  As 
discussed  below,  we  will  deny  TDU 
Systems'  request  for  rehearing  on  this 
issue,  but  will  grant,  in  part,  its  request 
for  clarification. 

In  Order  No.  88ft-A,  the  Commissicm 
reiected  TDU  Systems'  request  that  the 
Commission  provide  a  generic 
mechanism  to  allow  existing 
requirements  customers  a  means  to 
continue  to  receive  power  beyond  the 
contract  term  at  the  pre-existing  contract 
rate  if  the  customer  bad  a  reasonable 
expectation  of  continued  service.  The 
Commission  noted  that  TDU  Systems 
had  requested  that  the  customer  be 
given  the  choice  of  extending  its 
existing  contract  at  existing  rates  for  a 
period  corresponding  to  the  customer's 
expectation  of  continued  service  or 
receiving  a  "stranded  benefits"  pajrtnent 
from  the  utility  consisting  of  the 
difference  between  what  the  customer 
must  pay  for  new  supplies  and  what  it 
paid  under  the  contract.'^'  We 
concluded  that  we  did  not  have  a 
sufficient  basis  on  which  to  make 
generic  findings  or  provide  a  generic 
formula  for  addressing  this  issue: 

Utilities'  expectations  may  have  resulted  in 
millions  of  dollars  of  investments  on  behalf 
of  certain  customers  and  the  possibility  of 
shifting  the  costs  of  those  investments  to 
other  customers  that  did  not  cause  the  costs 
to  be  incurred.  In  the  case  of  customers'  , 
expectations,  however,  even  if  customers 
generally  expected  to  stay  on  a  supplier's 
system  beyond  the  contract  term,  it  is  not 
likely  that  meet  customers  could  have 
expected  to  continue  service  at  the  existing 
rate  unless  specified  in  the  contract- 


Moieovar.  the  consequences  of  customeis' 
expectations  as  a  general  matter  .would  not 
have  the  potential  to  shift  significant  oosU  to 
other  customers.'^ 

At  the  same  time,  however,  we 
indicated  that  a  customer  under  a 
contract  may  exercise  its  procedural 
righU  under  aaction  206  of  the  FPA  to 
show  that  the  contract  should  be 
extended  at  the  existing  contract  rate. 
We  noted  that  the  customer  also  may 
make  such  a  showing  in  the  context  ol 
a  utility's  proposed  termination  of  a 
contract  punuant  to  the  §  35.15  notice 
of  termination  (approval)  requirement, 
which  the  Commission  has  retained  for 
power  supply  contracts  executed  prior 
to  July  9, 1906  (the  effective  date  of 
Older  No.  888). 

TDU  Systems  has  not  perauaded  us 
that  our  decision  to  address  this  issue 
on  a  case-by-case,  not  a  generic,  besis  is 
in  error.  Notwithstanding  TDU  Systems' 
argumenta,  we  continue  to  believe  that 
the  extent  to  which  a  customer  could 
demonstrate  a  reasonable  expectation  of 
continued  service  at  the  existing 
contract  rate  (or  at  a  cost-based  rate,  if 
that  was  the  customer's  expectation)  is 
best  addressed  on  a  case-by-case  besis. 
As  we  explained  in  Order  No.  888-A. 
we  do  not  intend  to  prejudge  whether  a 
requirements  customer  could  ever  make 
such  a  showing,  nor  do  we  intend  to 
preclude  a  customer  from  attempting  to 
make  such  a  showing  in  apinopriate 
circumstanoas. 

In  response  tn  TDU  Systems'  request 
that  the  Comnnssion  clarify  the 
standard  that  a  requirements  customer 
must  meet  in  seeking  reUef  luder 
section  206.  we  clarify  that  a  customer 
may  exercise  its  procedural  rights  under 
section  206  to  show  either  that  the 
contract  should  be  extended  at  the 
existing  contract  rate  or,  as  TDU . 
Systems  suggests,  that  the  contract 
should  be  extended  at  a  cost-based  rate. 
However,  the  relief  that  the  Commission 
would  provide  in  such  a  case  is  a  matter 
that  is  more  appropriately  determined 
on  a  case-by-case  basis  based  on  the 
particular  bets  and  circumstances. 

7.  Miscellaneous 

IL  Com  seeks  rehearing  of  the 
following  sentence  in  Order  No.  888-A: 
"It  was  not  unreasonable  for  the  utilify 
to  plan  to  continue  serving  the  needs  of 
its  wholesale  requirements  customers 
and  retail  customers,  and  for  those 
customers  to  expect  the  utility  to  plan 
to  meet  their  needs."  '^^  IL  Com  objects 
that  this  sentence  prejudges  the 
reasonable  expectation  issue. '^  It  asks 


that  the  Commission  withdraw  the 
quoted  sentence  in  full  or,  at  a 
minimum,  withdraw  the  reference  to 
retail  customers  in  the  quoted  sentence. 

IL  Com  also  seeks  clarification  of  the 
Commission's  statement  in  Order  No. 
888-A  that  "[ijf  a  former  wholesale 
requirements  ciistomer  or  a  former  retail 
customer  uses  the  new  open  access  to 
reech  a  new  supplier,  the  utility  is 
entitled  to  seek  recovery  of  legitimate, 
prudent  and  verifiable  costs  that  it 
incurred  under  the  prior  regulatory 
regime  to  serve  that  customer."  ''"  IL 
Com  asks  the  Commission  to  withdraw 
the  words  "or  a  former  retail  customer" 
from  this  sentence  and  to  clarify  that  it 
is  not  prejudging  utilities'  entitlement  to 
retail  stranded  cost  recovery  and  is  not 
imposing  a  "legitimate,  prudent  and 
verifiable"  standard  for  the  recovny  of 
retail  stranded  costs.^*** 

Commission  Conclusion.  The 
Commission  statements  that  are  the 
subject  of  IL  Corn's  request  for  rehearing 
initially  appoued  in  Order  No.  888  »* 
and  were  repeated  in  Order  No.  888-rA's 
summarization  of  Order  No.  888.  IL 
Corn's  request  for  rehearing  %vith  respect 
to  these  statements  should  have  been 
raised  on  rehearing  of  Order  No.  888 
and  therefore  was  not  timely  filed. 
However,  we  clarify  that  while  we  will 
not  withdraw  our  statements,  the 
statements  are  not  intended  to  prejudge 
the  reasonable  expectation  issue  as  it 
might  apply  to  any  state  proceedings  on 
retail  stranded  costs. 

V.  V.pmifnninmntmX  Statement 

In  Order  No.  888-A.  the  Commission 
denied  requests  for  rehearing  on  eight 
categories  of  issues  relating  to  the 
Commission's  analysis  of  environmental 
issues.  No  rehearing  requests  were  filed 
concerning  Order  No.  888-A's  analysis 
of  environmental  issues. 

VI.  Regulatory  FlexibUity  Act 
Certification 

The  Regulatory  Flexibility  Act  a"    • 
requires  rulemakings  to  either  contain  a 
description  and  analysis  of  the  efiiact 
that  the  proposed  or  final  rule  will  have 
on  small  entities  or  to  contain  a 
certification  that  the  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
Order  No.  888.  the  Commission  certified 
that  the  Open  Access  and  Stranded  Cost 
Final  Rules  would  not  impose  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 


»«M.  •I2S-2S 

**•  FCXC  Suts.  a  Kags.  131M8  al  SOjei. 


u«/d.a(30J«3(( 
»'/d.  at  30,351  (( 
"•ILCooiatS-lO. 


in  original), 
added  by  IL  Com). 


»•  FEKC  StiU.  a  Rafs.  131 ,04S  at  30,351 
(emphasis  added  by  IL  Com). 
"•ILCom.  at  10-11. 

»<  See  FQtC  Stata.  S  R^s.  131,036  at  31.7SS. 
M«5U.a.Cfl01-ei2. 
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Order  No.  888-A,  the  Commission 
addressed  requests  for  rehearing  that 
questioned  this  certification  and  that  the 
final  rule  would  not  impose  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
rehearing  requests  of  Order  No.  888-A 
Mrere  filed  on  this  issue  and  the 
Commission  finds  no  reason  to  alter  its 
previous  findings  on  this  issue. 

Vn.  Infiwmation  Collection  Statement 

Order  No.  888  contained  an 
informatimi  collection  statement  for 
which  the  Commission  obtained 
approval  from  the  Office  of  Management 
and  Budget  (OMB).  2«3  Given  that  this 
order  on  rehearing  makes  cmly  minor 
revisi(ms  to  Order  Nos.  888  and  888-A, 
none  of  which  is  substantive,  OMB 
approval  for  this  order  will  not  be 
necessary.  However,  the  Commisaon 
will  send  a  copy  of  this  order  to  OMB. 
for  informational  purposes  only. 

The  information  reporting 
requirmnents  under  this  order  are 
virtually  unchanged  from  those 
contained  in  Order  Nos.  888  and  888- 
A.  Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington,  D.C 
20426  (Attention:  Michaet  Miller, 
Information  Services  Division.  (2Q2) 
208-1415],  and  the  Office  of 
Management  and  Budget  (Attention: 
Desk  Officer  for  the  Federal  Energy 
Regulatory  Commission,  (202)  395- 
3087]. 

Vm.  Efbctive  Date 

The  tariff  change  to  Order  Nos.  888 
and  888-A  made  in  this  order  on 
rehearing  (see  footnote  1)  will  become 
efiisctive  on  February  9, 1998.  The 
current  requirements  of  Order  Nos.  888 
and  88&-A  will  remain  in  e^sct  until 
this  order  becomes  effective. 

By  the  Commission. 
LoisO.CasheU. 
Secretary. 


Note:  The  following  Appendices  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  A— Order  No.  Ba»-B:  List  of 
Petitioiien 

1.  American  Public  Power  Association, 
Colorado  Association  of  Municipal 
Utilities,  Municipal  Electric  Systems  of 
Oklahoma,  and  Utah  Associated  Mimicipal 
Power  Systems  (APPA) ' 

2.  Bonneville  Power  Administration  (EPA) 


»"  The  OMB  control  number  for  thi»  collection  of 
inibimation  is  1902-0096. 

'  APPA  filed  its  request  for  rehearing  out-of-time 
on  April  4.  1997.  As  discussed  in  Order  No.  888- 
B,  the  Coirunission  is  accepting  this  pleading  as  a 
motion  for  recotuideration. 


3.  Arizona  Public  Service  Company  (Arizona) 

4.  Boston  Edison  Company,  Central  Vermont 
Public  Service  Corporation,  Florida  Power 
Corporation,  Montaup  Electric  Company, 
and  Wisconsin  Public  Service  Corporation 
(Boston  Edison) 

5.  Coalition  for  a  Competitive  Electric  Maiket 
(OCBM)» 

6.  Central  Maine  Power  Company  (Central 
Maine) 

7.  Coalition  for  Economic  CompetitioD 
(Coalition  for  Economic  Competition) » 

8.  Colorado  Association  of  Municipal 
Utilities  (CAMU) 

9.  Dairy  land  Powrer  Cooperative  (Daiiyland) 

10.  Edison  Electric  Institute  (EEI)* 

11.  Illinois  Conunerce  Commission  (IL  Com) 

12.  Kansas  City  Power  &  Light  Company 
(KCPL) 

13.  Metropolitan  Edison  Company  (Met  Ed) 

14.  National  Association  of  R^ulatoiy  Utility 
Commissioners  (NARUC) 

15.  National  Rural  Electric  Cooperative 
Association  (NRBCA) 

16.  New  England  Po«ver  Pool  Execative 
Committee  (NEPOOL) 

17.  Public  Service  Commission  of  the  State 
of  New  York  (NY  Com)  s 

18.  Niagara  Mohawk  Power  Corporation  and 
PURPA  Reform  Group  (NIMO)  • 

19.  Otter  Tail  Power  Company  (Otter  Tail) 
2a  Puget  Sound  Energy,  Inc.  (Puget) ' 

21.  Rural  Utilities  Service,  USDA  (RUS) 

22.  Port  of  Seattle  (Port  of  Seattle) 

23.  Soyland  Power  Cooperative,  Inc. 
(Soyland) 

24.  Transmission  Access  Policy  Study  Group 
and  certain  of  its  Members  (TAPS)* 

25.  Transmission  E)ependent  Utility  Systems 
(TDU  Systems)  • 


(N, 
No. 


vidar)OpaB 

TWffOrigiiiar^aM 


«CNG  Energy  Services  Corp..  Coastal  Electric 
Services  Company,  Destec  Power  Services.  Inc., 
Enron  Power  Mariteting,  Inc.,  Koch  £n«gy  Trading. 
Inc.,  NorAm  Energy  Sarvicas,  Inc,  and  Vitol  Gas  k 
Electric  Services,  Inc. 

'General  Public  Utilities  Corp.,  Illinois  Power 
Ca,  Long  Island  Lighting  Co.,  and  New  York  Sute 
Electric  a  Gas  Corp. 

*  EEI  filed  iu  request  for  rehearing  out-of-time  on 
April  4. 1997.  As  discussed  in  Order  N0.88S-B,  the 
Commission  is  accepting  this  pleading  as  a  motion 
for  reconsideration. 

» Independent  Power  Producers  of  New  York,  Inc. 
(NY  IPPs)  filed  an  answer  on  April  11, 1997. 

■Granite  State  Hydropower  Association  filed  an 
answer  on  April  .21, 1997. 
'Formerly  Puget  Sound  Power  S  Light  Company. 
■American  Municipal  PowerOhio.  Inc.,  Illinois 
Municipal  Electric  Agency,  Indiana  Municipal 
Power  Agency,  Littleton  Electric  Light  Department. 
Massachusetts  Municipal  Wholesale  Electric 
Company,  Michigan  Public  Power  Agency, 
Municipal  Energy  Agency  of  Mississippi,  Munidptl 
Energy  Agency  of  Nebraska,  New  Hampdiiie 
Electric  Cooperative,  Inc.,  Northern  California 
Power  Agency,  Virginia  Municipal  Electric 
Association  No.  1 ,  on  behalf  of  itself  and  its 
members  (Qty  of  Franklin.  City  of  Manassas. 
Harrisonburg  Electric  Conunission,  Town  of 
Blackstone,  Town  of  Culpepper,  Town  of  Elkton. 
and  Town  of  Wakefield),  and  Wisconsin  PubUc 
Power,  Inc.  The  operating  companies  of  the 
American  Electric  Power  System  (AEP)  filed  an 
answer  on  April  17, 1997. 

•Arkansas  Electric  Cooperative  Corporation, 
Golden  Spread  Electric  Cooperative.  Inc..  Holy 
Cross  Electric  Association.  Kansas  Electric  Power 
Cooperative,  Ina,  Magic  Valley  Electric 
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29.1    f^-dWea  rriiaJl  hi  1 , 

Service:  Subiect  to  tlie  terms  and  conditions 
of  Part  m  of  the  Tariff,  the  Transmission 
Provider  will  provide  Network  Integration 
Transmission  Service  to  any  Eligible 
Customer,  provided  that  (i)  The  Eligible 
Customer  completes  an  Application  for 
service  as  provided  under  Part  Dl  of  the 
Tariff,  (ii)  the  Eligible  Customer  and  the 
Transmission  Provider  complete  the 
technical  arrangements  set  forth  in  Sections 
29.3  and  29.4.  (iii)  the  Eligible  Customer 
executes  a  Service  Agreement  pursuant  to 
Attachment  F  for  service  under  Part  01  of  the 
Tariff  or  requests  in  writing  that  the 
Transmission  Provider  file  a  proposed 
imexecuted  Service  Agreement  with  the 
Commission,  and  (iv)  the  Eligible  Customer 
executes  a  Networic  Operating  Agreement 
with  the  Transmission  Provider  pursuant  to 
Attachment  G,  or  requests  in  wr^ing  that  the 
Transmission  Provider  file  a  proposed 
unexecuted  Netmrotk  Operating  Agreement 

(FR  Doc  97-31841  Pilwl  12-8-97;  B.-4S  «ai 
oooKsnr-ei-» 
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Open  Acceaa  SanW'Tlma  kiformatiort 
Systam  and  Standards  of  Conduct 

Issued  November  25, 1997. 

AQBUCY:  Federal  Energy  Regulatory 

Commission. 

ACnON:  Final  order,  order  denying 
rehearing. 

StMMARY:  The  Federal  Energy 
Regulatory  Commission  is  denying  the 
requests  for  rehearing  of  its  order  on 
rehearing  of  the  final  rule  in  this 
proceeding.  The  final  rule  required 
public  utilities  that  own,  control,  or 
operate  facilities  used  for  the 
transmission  of  electric  energy  in 
interstate  commert»  to  create  or 
participate  in  an  Open  Access  Same- 
Time  Information  System  (OASIS)  in 
conformance  with  Commission  . 
regulations.  The  final  rule  also  required 


Cooperative,  Inc.,  Mid-Tex Generation  and 
Transmission  Electric  Cooperative.  Inc.,  North 
Carolina  Electric  Membership  Corporation, 
Oklahoma  Municipal  Power  Authority,  Old 
Dominion  Electric  Membership  Corporatioa,  and 
S«ninole  Electric  Cooperative,  Inc. 
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those  public  utilities  to  implement 
atandvds  of  conduct  to  functiooaUy 
separate  transmission  and  wholeMle 
merchant  functions.  The  order  on 
rehearing  made  minor  revisions  to  the 
final  rule  and  implemented  a  revised 
transmission  discounting  policy.  This 
order  denies  the  requests  for  rehearing 
filed  by  six  interested  persons  in 
response  to  the  order  on  rehearing  of  the 
final  rule. 

EFFECTIVE  DATE:  November  25. 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 

Marvin  Rosenberg  (Technical 
Information),  C^ce  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington.  DC  20428,  (202)  20S- 
1283. 

William  C  Booth  (Technical 
Information),  Office  of  Electric  Power 
Regulation.  Federal  Energy  Regulatory 
Commiaaion.  888  First  Street,  N.E.. 
Washington.  DC  2D426.  (202)  208- 
0849. 

Gary  D.  Cohen  (Legal  Information). 
Office  of  the  General  Cotuuel,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  DC 
20426.  (202)  208-0321. 

SUPPLEMBfTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  dociunent  in  the  Federal  Register. 
the  Comilliasion  also  provides  all 
intaiealad  persons  an  opportiuity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street.  N.E..  Washington.  D.C 
20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user.  CIPS  can  be  acxessed 
over  the  Internet  by  pointing  your 
browser  to  the  URL  address:  http:// 
www.ferc.fed.us.  Select  the  link  to  OPS. 
The  full  text  of  this  document  can  be 
viewed,  and  saved,  in  ASCII  format  and 
an  entire  day's  documents  can  be 
downloaded  in  WordPerfect  6.1  format 
by  searching  the  miscellaneous  file  for 
the  last  seven  days.  CIPS  also  may  be 
accessed  using  a  personal  computer 
with  a  modem  by  dialing  202-208- 
1397,  if  dialing  locally,  or  1-800-856- 
3920.  if  dialing  long  distance.  To  access 
CIPS.  set  your  communications  software 
to  19200.  14400,  12000.  9600. 7200. 
4800.  2400,  or  1200  bps.  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  The 
full  text  of  this  order  will  be  available 
on  OPS  in  ASCII  and  WordPerfect  6.1 
format.  CIPS  user  assistance  is  available 
at  202-208-2474. 


The  complete  text  on  diskette  in 
WordPerfiact  format  may  be  purchased 
from  the  Commission's  copy  contractor. 
La  Dom  Systems  Corporation.  La  Dom 
Systems  Corporation  is  located  in  the 
Public  Reference  Room  at  888  First 
Street,  N.E.,  Washington.  DC.  20426. 

Bafara  Camnusaionen:  lames ).  Hoeckar. 
Chairman:  Vicky  A  Bailey,  and  WilUam  L 
Massay. 

Order  Denying  Eefaearing  of  Order  No. 
M»-A 

bauad  NovemtMr  25. 1997. 
'  L  Introduction 

In  this  order,  we  deny  the  requests  for 
rehearing  of  Order  No.  8d9-A.  our  order 
on  raheairing  of  Order  No.  889.* 

n.  Background 

In  Order  No.  889-A.  the  Commission 
addressed  over  40  requests  for  rehearing 
of  Order  No.  889  and  affirmed  the  major 
findings  made  therein.  We  did, 
however,  make  certain  minor  revisions 
to  fine-tune  the  regulations  at  18  CFR 
Part  37  and  to  implement  a  revised 
transmission  discounting  policy  that  we 
adopted  and  described  in  detail  in 
Order  No.  888-A.  our  order  on 
rehearing  of  Order  No.  888.' 

The  revised  transmission  discounting 
policy  necessitated  a  number  of  changes 
to  the  Standards  of  Conduct  and  to  the 
Open  Access  Same-Time  Information 
(OASIS)  posting  requiremenU  in  18  CFR 
Part  37.  These  were: 

(1)  Deleting  §§  37.4(bM5Kv)  and 
37.4(b)(5Mvi): 

.     (2)  Adding  a  provision  at  $  37.6(c)(3) 
to  require,  among  other  things,  that  any 
offer  of  a  discount  for  basic  transmission 
service  must  be  announced  to  all 
potential  customers  solely  by  posting  on 
the  OASIS: 

(3)  Revising  §  37.6(c)(4)  to  no  longer 
treat  the  posting  of  transmission  service 
transactions  involving  the  Transmission 
Provider's  (or  any  affiliate's)  generation 
merchant  function  any  difiiarently  from 
the  posting  of  transactions  involving 
non-affiliates  except  that  transactions 
involving  the  Traxumission  Provider's 
wholesale  merchant  function  or 
affiliates  must  be  identified: 


*  Opaa  Acoaaa  Saa«»-TiaM  Informatioa  SyatMB 
utd  Stmimia  afCoadnct.  Final  Rule.  Odar  No. 
SaO.  PmC  Stala.  a  Rafi.  1  31.035.  61  FR  21737 
(May  10.  1900).  Order  on  Heh  g.  Ordar  No.  SSft-A. 
FBtC  SlaU.  ft  Rasa.  1  31.049.  62  FR  12484  (March 
14.  1997). 

'  Promotii^  Wbolaaal*  CompMilion  Ttuough 
Opao  Aooaaa  Non-Oiaciimiiulary  Tranamiaaioa 
S«rvteaa  iff  Public  UUiitiaa;  RKovary  of  Strmndad 
OmU  by  Publtc  UliUtiaa  and  Tnuumilting  UUlitiaa. 
Final  Aula,  Ordar  Na  SS8.  FERC  Suu.  ft  Ragi.  1 
31,09e.  SI  FR  21M0  (May  10.  ItSS).  Odar  on 
AaA'f.  Ordar  Mo.  saa-A.  FPCSlaH.  ft  Ra|i.  1 
nXMS.  62  FR  12274  (Marcb  14, 1M7). 


(4)  Adding  a  provision  at  S  37.6(dX2) 
to  require,  among  other  things,  that  any 
oSisr  of  a  discount  for  ancillary  service 
provided  by  the  Transmission  Provider 
in  support  of  its  provision  of  basic 
transmission  service  must  be  announced 
to  all  potential  customers  solely  by 
posting  on  the  OASIS; 

(5)  Revising  §  37.6(d)(3)  on  ancillary 
services  to  be  consistent  with  our  ' 
revision  to  S  37.6(c)(4); 

(6)  Revising  §  37.6(e)(l)a)  to  require 
that,  except  for  next-hour  service, 
requests  for  transmission  and  ancillary 
service  must  be  posted  prior  to  the 
Transmission  Provider  responding  to 
these  requests: 

(7)  Adding  a  provision,  at 
§37.6(e)(l)(ii),  that  during  Phase  I. 
while  requests  for  next-hour  service 
need  to  be  posted  on  the  OASIS  aa  soon 
as  possible  and  in  any  event  within  one 
hour  of  receiving  the  request,  they  need 
not  be  posted  on  the  OASIS  prior  to 
being  acted  on; 

(8)  Adding  a  provision,  at 

§  37.6(e)(lKiii).  that  provides  that  in  the 
event  that  a  discount  is  being  requested 
for  ancillary  services  that  are  not  in 
support  of  the  Transmission  Prtnider's 
provision  of  basic  transmission  service, 
such  a  request  need  not  be  posted  on  the 
OASIS: 

(9)  Expanding,  in  §  37.6(eKlHiv).  the 
information  required  to  be  posted  on  the 
status  of  requests  for  transmission  and 
ancillary  service;  and 

(10)  Deleting  the  provision,  formerly 
found  in  §  37.6(e)(lXiii)  and  the  revised 
§  37.6(eM3)(I).  to  disallow  masking  the 
identity  of  parties  to  transactions. 

We  also  made  nine  minor  revisions  in 
Order  No.  889-A  to  the  regulations  in 
18  CFR  Part  37  that  were  unrelated  to 
our  revised  transmission  discounting 
policy.  These  were: 

(1)  Amending  the  definition  of 
"wholesale  merchant  function"  in 
S  37.3(e); 

(2)  Amending  §§  37.4(b)(SMiii)  and 
37.6(g)(4)  to  require  Transmission 
Providers  to  pcMt  on  the  OASIS  the 
information  that  they  already  were 
required  to  keep,  detailing  the 
circumstances  and  manner  in  which 
they  exercise  their  discretion  under  any 
terms  of  the  tariff; 

(3)  Subetituting  the  phrase  "sales 
made  to  any  person  for  resale  made  by 
the  wholesale  merchant  function  or  any 
affiliate"  for  the  phrase  "wholesale 
purchases  or  sales  made  on  behalf  of  its 
own  power  customers,  or  those  of  an 
affiliate  '  in  §  37.4(b)(5)(iv),  to  be 
consistent  with  the  revised  definition  of 
"wholesale  merchant  function"; 

(4)  Amending  §  37.6(b)(1)  to  clarify 
the  meaning  of  the  term 
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"interconnection"  as  used  in  the 
definition  of  "posted  path"; 

(5)  Amendinfl  §  37.6(b)(3)(u)  to  clarify 
that  firm  available  transmission 
capability  (ATC)  and  nonfiim  ATC  for 
unconstrained  posted  paths  must  be 
separately  posted; 

(6)  Amending  §  37.6(e)  to  clarify  that 
the  provision  applies  to  requests  for 
ancillary  service  and  that  requests  for 
service  must  be  posted  before  the 
Transmission  Piovider  responds  to  the 
request; 

(7)  Amending  §  37.6(g)(3)  to  require 
that  notices  of  transfsrs  of  personnel 
posted  on  the  OASIS,  as  described  in 
§  37.4(b)(2).  remain  available  for  the 
same  time  period  as  audit  information 
in  S  37.7(b); 

(8)  Amending  §  37.7(b)  to  shorten, 
from  90  days  to  20  days,  the  time  during 
which  ATC/total  transmission 
capability  (TTC)  postings  must  remain 
available  for  download  on  the  OASIS 
(the  data  will,  however,  remain 
available  upon  request  for  three  years 
bom  the  date  when  they  are  first 
posted);  and 

(9)  Deleting  §  37.8.  because  the 
compliance  date  tm  Part  37  had  already 
passed. 

In  response  to  the  issuance  of  Order 
No.  889-A,  requests  for  rehearing  were 
filed  by  six  interested  persons.' 

m.  Public  Reporting  Burden 

This  order  on  rehearing  makes  no 
changes  to  Order  No.  889-A  or  the 
regulations  found  at  18  CFR  Part  37. 
Consequently,  the  public  reporting 
burden  associated  with  issuance  of  this 
order  is  unchanged  from  what  we 
estimated  when  we  issued  Order  Nos. 
889  and  889-A.  The  Commission  has 
conducted  an  internal  review  of  this 
conclusion  and  has  assured  itself,  by 
means  of  its  internal  review,  that  there 
is  specific,  objective  support  for  this 
information  burden  estimate.  Moreover, 
the  Commission  has  reviewed  the 
collection  of  infbrmation  required  by 
Order  Nos.  889  and  889-A,  as  clarified 
by  this  order  on  rehearing,  and  has 
determined  that  the  collection  of 
information  is  necessary  and  conforms 
to  the  Commission's  plan,  as  described 
in  this  order,  for  the  collection,  efficient 


*  RaqueaK  tor  rafaaahng  of  Order  No.  889-A  were 
filed  by  Coalition  for  a  Competitive  Electric  Market 
(CCEM).  National  Rural  Electric  Cooperative 
Aasociation  (NRECA).  Transmission  Access  Policy 
Study  Group  (TAPS),  and  Transmission  Dependent 
Utility  Systems  (TDU  Systems).  In  addition, 
requests  for  rehearing  of  Order  No.  889-A 
nominally  were  filed  by  Puget  Sound  Energy,  Inc. 
(Puget  Sound)  and  by  the  United  States  Department 
of  Agriculture  (USDA),  although  these  rehearing 
requests  raise  no  specific  issues  related  to  Order  No. 
889-A. 


management,  and  use  of  the  required 
information. 

Persons  wishing  to  comment  on  the 
collections  of  information  required  by 
this  order  on  rehearing  should  direct 
their  comments  to  the  Desk  Officer  for 
FERC,  Office  of  Management  and 
Budget.  Room  3019  NEOB.  Washington. 
D.C.  20503,  phone  202-395-3087. 
facsimile  202-395-7285.  Commmts 
must  be  filed  with  the  Office  of 
Management  and  Budget  within  30  days 
of  publication  of  this  document  in  the 
Federal  Register.  Three  copies  of  any 
comments  filed  with  the  Office  of 
Management  and  Budget  also  should  be 
sent  to  the  following  address:  Ms.  Lois 
Cashell.  Secretary,  Federal  Energy 
Regulatory  Commission,  Room  lA.  888 
First  Street,  N.E..  Washington,  D.C. 
20426.  For  further  infbrmation,  contact 
Michael  Miller,  202-208-1415. 

IV.  Discussion 

The  rehearing  requests  collectively 
raise  four  major  issues.  We  will  deny 
rehearing  on  each  of  these  issues  as 
discussed  below. 

A.  Section  37.1-^AppIicability 

The  Commission's  Waiver  Policy 

In  Order  Nos.  688  and  889.  the 
Commission  determined  that  requests 
for  waiver  would  be  better  decided  on 
a  case-by-case  basis  so  that  the 
Commission  could  evaluate  them  based 
on  individtial  circumstances,  rather 
than  as.  part  of  a  generic  rulemaking.*  In 
Order  No.  869,  we  stated  that  the 
Commission  would  develop,  in  the 
context  of  individual  adjudications,  a 
mechanism  that  would  allow  small 
public  utilities  to  seek  a  waiver  of  some 
or  all  of  the  Open  Access  requirements, 
including  the  requirements  to  establish 
and/or  participate  in  an  OASIS  and  to 
develop  Standards  of  Conduct.  This 
same  waiver  mechanism  was  made 
applicable  to  small  non-public  utilities 
seeking  waiver  from  all  or  part  of  the 
reciprocity  condition. 

Consistent  with  this  approach,  the 
Commission,  in  Order  Nos.  888-A  and 
889-A,  recounted  the  waiver  stfmdards 
enunciated  by  the  Commission  in  a 
series  of  orders  dealing  with  companies' 
specific  requests  for  waiver  of  all  or 
some  of  the  requirements  of  Order  Nos. 
888  and  889,  and  declined  to  revise  the 
standards  established  in  those  case-by- 
case  determinations.' 


Additionally,  in  Order  No.  889-A.  the 
Commission  recited  the  arguments 
raised  in  the  requests  for  rehearing  of 
the  Commission's  waiver  policy  as  it 
related  to  the  Commission's  OASIS  and 
Standard  of  Conduct  requirements 
imder  Order  No.  889.  T^e  Commission 
e)q)lained  that,  in  a  series  of  orders,  it 
had  developed  waiver  criteria  that  took 
into  account  potential  burdens  on  small 
entities  and  at  the  same  time  balanced 
the  need  to  prevent  undue 
discrimination  and  affiliate  abuse  in 
interstate  power  markets,  and  that  this 
flexible  waiver  approach  adequately 
addressed  the  concerns  raised  on 
rehearing.  The  Commission  concluded 
that  an  order  oa  rehearing  of  a  final 
rulemaking  was  not  the  proper  vehicle 
for  a  company  to  request  a  company- 
specific  waivOT  or  to  challenge  the 
Commission's  waiver  policy.  It  fufther 
explained  that  waivers  are  appropriately 
addressed  on  a  case-by-case  basis, 
which  permits  the  Ck)mmission  to 
review  the  specific  facts  of  each  waiver 
application  and  permits  affected  parties 
to  intervene  and  make  their  views 
known  to  the  Commission." 

Rehearing  Requests.  On  rehearing, 
NRECA  argues  that  the  Commission 
should  modify  its  waiver  policy  so  that 
waivers  terminate  upon  issuance  of  a 
Commission  order,  and  not  upon  the 
filing  of  a  complaint  or  request  for 
service.^  NRECA  argues  that  a  waiver 
should  be  terminated  not  when  an 
entity  files  a  ccunplaint.  but  when  the 
Commission  issues  an  order  finding  that 
the  complaint  has  merit." 

This  same  basic  argument  is  also 
made  by  TDU  Systems.^  TDU  Systems 
argues  diat  the  Commission's  ciurent 
waiver  policy  makes  a  waiver  a 
"mirage",  terminable  by  a  baseless 
complaint  made  solely  to  drive  up  a 
competitor's  costs  by  triggering 


*  See  Order  No.  888.  FERC  Stats,  ft  Regs,  at 
31,854.  Order  No.  889.  FERC  Stats,  ft  Regs,  at 
31,596. 

>  See  Order  No.  B88-A.  FERC  Stats,  ft  Regs,  at 
30.293  and  30.332-34,  Order  No.  889-A.  FERC 
Suu.  ft  Regs,  at  30.SS4-S5.  We  did,  however,  in 
Order  No.  888-A.  provide  some  clarificatioaof  the 


Commission's  wmiver  policy.  See  FERC  Stata.  k 
Regs,  at  30,334. 

•  See  Order  No.  889-A.  FERC  Stats,  ft  Raga.  at 
30,555. 

'  At  the  time  of  NRECA 's  rehearing,  the 
Commission's  policy  on  the  expiration  of  wmivara 
provided  that 

|w)aiver  of  the  requirement  to  establish  and 
maintain  an  information  system  (i.e.,  an  OASIS) 
will  be  granted  unless  and  until  an  entity  evaluating 
its  transmission  needs  complains  that  it  could  not 
get  information  necessary  to  complete  its 
evaluation.  Waiver  of  the  standards  of  conduct  MriU 
be  granted  unless  and  until  an  entity  complains  that 
a  public  utility  has  used  its  access  to  information 
about  transmission  to  un&irly  benefit  the  public 
utility's  own  or  the  public  utility's  affiliates'  salaa. 
Compliance  must  be  made  within  60  days  of  the 
complaint. 

Order  No.  889-A.  FERC  Stats,  ft  Rags,  at  30.555 
and  Black  Creek  Hydro.  Inc.,  et  al..  Oniar  on  Reh'g 
and  Granting  Waivers  of  Order  No.  889,  77  FERC 
161.232  at  61.941  (1996). 

■  NRECA  Rehearing  Request  at  p.  11. 

•TDU  Systems  Rehearing  Request  at  pp.  10-12. 


JL. 
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unneosanry  compliance  with  the 
OASIS  and  Standards  of  Conduct 
requirements.*"  Moreover.  TDU  Systems 
argues  that  such  a  complaint, 
tenninating  a  waiver  of  Order  No.  889 
requirements,  should  be  baaed  on  a 
"good  hith"  request  for  transmission 
service  and  a  prima  focie  case  that 
adequate  information  about  a 
respondent's  transmission  service  is 
unavailable,  or  that  preferential 
treatment  is  being  given  to  the 
respondent's  wholesale  merchant 
function." 

Commission  Conclusion.  In  a 
company-specific  order  issued 
subsequent  to  the  date  of  NRECA's  and 
TDU  Systems'  rehearing  requests,  the 
Commission  modified  its  waiver  policy 
in  the  manner  requested  by  the  two 
parties.*'  Specifically,  the  Commission 
lias  reconsidered  its  policy  of 
automatically  revoking  waivers  of  the 
requirements  of  Order  No.  889  on  the 
filing  of  a  complaint  and  has 
determined  that,  henceforth,  waivers 
will  remain  affiective  until  the 
Commission  takes  action  in  response  to 
a  complaint. 

B.  Sections  37.3  (Definitions)  and  37.4 
(Standards  of  Conduct) 

Definition  of  "Wholesale  Merchant 
Function"  and  Employees  Engaged  in 
Wholesale  Purchases  for  Bundled  Retail 
Customers 

In  Order  No.  889.  in  §  37.e(e).  the 
Commission  defined  the  "wholesale 
merchant  function"  as  the  "sale  for 
resale,  or  purchase  for  resale,  of  electric 
ener^  in  interstate  commerce." 
(Emphasis  added).  On  rehearing  of 
Order  No.  889,  Consolidated  Edison 
Company  of  New  York,  Inc.  (ConEd) 
argued  that  the  Commission  had 
exceeded  its  authority  by  requiring 
"transmission  providers  to  functionally 
separate  interstate  electricity 
transmission  and  wholesale  merchant 
functions  (wholesale  sales  and 
purchases  of  electricity  in  interstate 
commerce)."  *^  ConEd  asserted  that 
wholesale  purchaaee  of  electricity  in 
interstate  commerce  on  behalf  of  native 
load  customers  are  bbndled  retail 
electric  service  transactions  that  are 
local  distribution  and  not  subject  to  the 
Commission's  authority. 

In  Order  No.  889-A.  we  considered 
ConEd's  argiunent  and  stated  as  follows: 


We  agree  with  ConEd  to  the 
when  a  uUlity  usm  Its  own 
fyatam  to  transmit  purcliaaad  power  to  raUil 
load  customan  we  nave  no  jurisdiction  over 
the  traasmisskn  tiiat  is  Included  in  tha 
bundled  sale  of  power  to  the  retail  native 
load.  Upon  further  consideration,  we 
onachtoe  that  our  definition  of  "wholesala 
merchant  function"  (in  S  37.3(e))  should  be 

modified  to  dakle  the  phrase, ,or 

puzchaseiorMaaie. becauaaUxis 

clause  craalas  confusion  and  is  not 

We  explained  that  when  a  utility 

[>urchases  power  for  its  retail  native 
oad  customers,  this  is  not  a  sale  fior 
resale.  We  further  explained  that, 

(i)n  contrast,  when  a  utility  purchases 
power  for  its  wholesale  native  load,  tlie 
transmission  of  purchased  power  to  tiie 
wboleeale  customar  is  really  part  of  a 
trmttrtfrr"  that  Includes  a  wodeaale  sale  of 
powet  to  a  third  party.'* 

In  Order  No.  889-A,  the  Commission 
also  expUiined  that  the  Standards  of 
Conduct  do  not  mandate  that 
Transmission  Providers  assign 
employees  making  purchases  on  behalf 
of  bundled  retail  customers  to  the  group 
performing  wholesale  merdiant 
nmctions.  Specifically.  «ve  stated: 

The  standards  of  conduct's  seperatioB  of 
functions  currently  prohibit  a  Transmisston 
Pnividv'saaaplfajreea  eofaged  in 
tiaiiamissinn  lystom  operations  and 
reliability  functioas  hu 
wholesale  purchaaas  or 
of  its  own  wholesale  custoawn  or  those  of 
afdllatas.  The  standards  of  conduct  do  not 
however,  dictate  whether  bundled  retail 
merchant  functions  are  to  be  grouped  with 
tha  wholesale  merchant  function  or  with  tlie 
tiaosmission  operations  and  reliability 
ftiacboa. 

Thua.  PIT  Utihties' request  to  allow 
dispatdMcs  to  buy  power  to  serve  lelail  ioed 
is  consistent  with  tne  regulattoas.  As 
discussed  above,  the  regulatioas  do  not 
praUnk  TsSMailssloo  Providais  voaa 
asalipl^te  nsponsibility  far  mAta^ 
purchasss  to  serve  bundled  retail  customers 
to  the  tiawsmlesion  operations  and  reliability 
hi 


to 


'■TDU  Systmu  RahMring  RaquMt  at  p.  11. 

"TDU  Syitanu  Rahaariog  RaquMt  at  p.  12. 

"Cantnl  Mlnnaaota  Municipal  Po%¥«r  Afancy.  •( 
at..  Ordar  on  RaquaaU  far  Oiacklmar  of  IwiadiGtliMi 
and  Cor  Waivar  of  Onlar  Noa.  Saa  and  sas.  7t  PIHC 
ISIjaO  at  62.127  (1997). 

"ConCd  Kahaarli^  Raquaal  of  Ordar  No.  SS9  at 
p.  a. 


Rehearing  Requests.  On  rehearing, 
CCEM  argues  that  the  Commission  erred 
by  modifying  the  definition  of 
"wholesale  merchant  function"  and  by 
revising  provisions  of  the  Standards  of 
Conduct  to  exempt  transmission  service 
provided  in  conjiinction  with  a 
Transmission  Provider's  wholesale 
purchases  for  bundled  retail  sales.** 
CCEM  also  argues  that  the  Commissicm 
erred  when  it  found  that  it  lacks 
jurisdiction  over  transmission  service 
that  is  bundled  with  the  sale  of  power 
to  a  utility's  retail  native  Ioed.*'  It 


**nx:  Stats,  a  Raia.  at  30.532. 

'»W. 

'*OCEM  Rahaarini  Raqusat  at  pp.  9-«. 

"OCEM  RaiiaariRg  Raquast  at  p.  9. 


argues  that  artificial  distinctions 
between  wholesale  and  retail 
transactions  should  be  avoided.  CCEM 
further  argues  that  the  Commission 
should  insist  that  all  transmission 
providers  and  customers  face  the  same 
unbundled  market. 

Similarly,  TAPS  argues  that  the 
Commission's  change  in  the  definition 
of  "wholesale  merchant  fimction" 
unwisely  narrows  the  scope  of  the 
Standards  of  Conduct  rules.**  TAPS 
further  argues  that  a  Transmission 
Provider's  use  of  its  own  transmission 
system  to  make  wholesale  purchases  for 
bundled  retail  load  should  not  be 
exempted  from  functional  unbundling 
and  functional  separation 
requirements.**  TAPS  argues  that  the 
Commission  erred  by  watering  down  the 
functional  imbundling  requirements  in 
the  Standards  of  Conduct  by  excluding 
wholesale  purchases  for  bundled  retail 
customers  from  the  requirement  to 
functionally  unbundle. 

Commission  Conclusion.  Nothing  in 
the  rehearings  convinces  us  to  modify 
the  definition  of  "wholesale  merchant 
function"  or  to  otherwise  modify  our 
decision  on  this  issue  reached  in  Order 
No.  889-A.  However,  we  will  repeat 
here  certain  clarifications  we  have  made 
in  response  to  similar  arguments  made 
in  requests  for  reheering  of  Order  No.     ' 
888-A. 

Although  we  reiterate  our  view  that 
the  Commission  does  not  have 
jurisdiction  over  the  rates,  terms  and 
conditions  of  bundled  retail  service,  as 
a  practical  matter,  we  do  not  believe 
that  it  is  possible  to  divide  a  single 
power  purchase  made  on  behalf  of  both 
wholesale  and  retail  native  load  such 
that  the  transmission  provider  takes 
service  under  the  open  access  non-rate 
terms  and  conditions  for  the  part  of  the 
purchase  that  goes  to  wholesale  native 
load,  but  takes  service  under  different 
terms  and  conditions  for  the  pert  of  the 
purchase  that  goes  to  retail  native  load. 
Because  the  power  purciiase  transaction 
(including  the  delivery  across  the 
transmission  provider's  system  to  both 
wholesale  and  retail  customers)  is 
indivisible,  and  because  the 
transmission  of  the  purchased  power  to 
the  wholesale  native  load  customer 
must  be  done  pursuant  to  the  open 
access  tariff,  this  means  that  the  entire 
transaction  de  facto  must  be  pursiumt  to 
the  ncm-rate  terms  and  conditions  of  the 
tariff. 

Concerning  the  Standards  (^  Conduct 
requirement  that  public  utilities 
separate  their  wholesale  power 
marketing  fimctions  from  their 


••TAPS  Rahaaring  Raquast  at  pp.  3-5. 
'•TAPS  Rahaaring  Raquaat  at  pp.  3-5. 
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transmission  operations,  the 
Commission  did  not  require  separation 
of  the  retail  power  marketing  function 
because  the  state  has  jurisdiction  over 
retail  power  marketing  and  over 
bundled  retail  transmission.  However, 
here  too  we  believe  further  clarification 
is  necessary.  First,  the  public  utility  has 
no  choice  pursuant  to  Order  Nos.  888 
and  888-A  but  to  separate  its  wholesale 
power  marketing  function  (including 
power  purciiase  transactions  made  by 
the  marketing  function  on  behalf  of 
wholesale  native  load)  from  the 
transmission  operations  fimction.  This 
means  that  those  persons  in  the 
company  that  are  involved  in  wholesale 
power  purchases  as  well  as  wholesale 
sales  cannot  interact  with  the 
transmission  personnel  other  than 
through  the  OASIS.  Thus,  to  the  extent 
they  are  making  purchases  on  behalf  of 
wholesale  as  well  as  bundled  retail 
native  load  as  part  of  a  single  purchase. 
they  will  have  to^ide  by  the  separation 
of  function  raqtiiremenL  As  discussed 
above,  such  a  purchase  is  not  divisible. 
Additionally,  it  is  conceivable  that  there 
could  be  a  separate  retail  marketing 
fimction  for  native  load  and  a  separate 
wholesale  marketing  function  for  native 
load.  If  a  challenge  is  made  to  the  way 
a  utility  organizes  its  fimctions,  then  the 
utility  bears  the  burden  of 
demonstrating  that  it  is  maintaining  a 
separate  staff  to  perform  retail  marketing 
functions.  Furthermore,  in  such  cases,  it 
would  clearly  be  inappropriate  for  the 
retail  staff  to  share  transmission 
information  with  the  wholesale 
marketing  staff. 

C.  Section  37.6— Information  To  Be 
Posted  on  an  Oasis 

Transmission  Discotmting  Policy 

In  Order  No.  889-A.  we  explained 
that  the  Commission  was  adopting  a  ° 
revised  discounting  policy  in  Order  No. 
888-A  that  nec»ssitated  changes  to  the 
OASIS  and  Standards  of  Conduct 
regulations  found  in  18  CFR  Part  37. 
These  changes  entailed  three  principal 
requirements. 

First,  any  offer  of  a  discount  for 
transmission  and/or  ancillary  services 
made  by  the  Transmission  Provider 
must  be  announced  to  all  potential 
customers  solely  by  posting  on  the 
OASIS. 

Second,  any  customer-initiated 
requests  for  discounts  of  transmission 
and/or  ancillary  services  must  occur 
solely  by  posting  on  the  OASIS, 
regardless  of  whether  the  customer  is 
the  Transmission  Provider's  wholesale 
merchant  function,  an  affiliate,  or  a  non- 
affiliate. 


Third,  once  the  Transmission 
Provider  and  customer  agree  to  a 
discounted  transaction  for  transmission 
and/or  ancillary  services,  the  details 
immediately  must  be  posted  on  the 
OASIS.  This  requirement  is  equally 
applicable  regardless  of  whether  the 
customer  is  the  Transmission  Provider's 
wholesale  merchant  function,  an 
affiliate,  or  a  non-affiliate. 

Rehearing  Request  On  rehearing, 
TAPS  argues  that  the  Commission's 
policy  on  transmission  discotmting 
should  be  modified  to  minimize  the 
potential  for  self  dealing  and  other 
abuses. 20  Specifically,  TAPS  argues  that 
the  Commission's  revised  discounting 
policy  in  Order  No.  888-A,  by  allowing 
delivery  point-specific  discounts,  offers 
a  means  for  transmission  providing 
utilities  to  offer  eachnther  reciprocal 
discounts,  while  requiring  transmission 
dependent  utilities  to  pay  full  freight. 
TAPS  argues  that  if  a  transmission 
provider  offers  a  discount  to  itself  or 
any  other  transmission  user,  the 
transmission  provider  should  be 
required  to  offer  the  discoimt  either  on 
all  unconstrained  paths,  or.  at  a 
minimum,  to  all  delivery  points  in  the 
same  imconstrained  portion  of  the 
transmission  provider's  transmission 
system  and  to  other  similarly  situated 
customers.  TAPS  argues  that  there  is  no 
justification  for  a  transmission  provider 
to  refuse  to  offer  a  discount  to  delivery 
points  located  along  the  same  electrical 
path  as  the  discounted  transaction.^' 

Commission  Conclusion.  In  Order  No. 
888-B.  being  issued  concurrently  with 
this  order,  the  Commission  has 
considered  various  requests  for 
rehearing  of  the  discounting  policy 
announced  in  Order  Nos.  888-A  and 
889-A.  Among  these  requests  for 
rehearing  is  that  submitted  by  TAPS, 
wherein  TAPS  raises  the  same 
discounting  issue  as  that  raised  in  its 
request  for  rehearing  of  Order  No.  889- 
A."/  As  we  are  denying  rehearing  of 
this  issue  in  Order  No.  888-B.  for  the 
reasons  discussed  therein,  we  similarly 
deny  rehearing  of  this  issue  in  this 
order. 

As  we  explain  in  Order  No.  888-B.  the 
revised  discoimting  policy  announced 
in  Order  No.  888-A  is  the  result  of  a 
careful  balancing  of  incentives  to 
operate  the  transmission  grid  efficiently 
while  ensuring  that  the  grid  is  not 
operated  in  an  imduly  discriminatory  , 
manner.  After  a  review  of  the  requests 
for  rehearing,  the  Commission 
concludes,  in  Order  No.  888-B,  that  it 


»TAPS  Rahaaring  Raquast  at  pp.  S-6. 
"  TAPS  Rehearing  Request  at  p.  6. 
"TAPS  Rehearing  Request  of  Order  No.  888-A  at 
pp.  17-20. 


properly  balanced  these  cononns  in 
Order  No.  888-A.  For  this  reason,  the 
Commission  denies  the  requests  for 
rehearing  of  this  issue  in  Order  No.  888- 
B,  and  we  do  the  same  here. 

D.  Section  37.6— Information  to  be 
Posted  on  an  Oasis 

Del^on  of  Masking  Provision 

In  Order  No.  889-A,  the  Commission 
deleted  S37.6(e)(l)(iii)  and  revised 
S  37.6(e)(3)(I)  to  remove  provisions  that 
directed  Transmission  Providers  posting 
transmission  service  requests  On  the 
OASIS  to  honor  requests  from  parties  to 
transactions  to  mask  their  identities 
dtulng  the  negotiating  period  and  for  30 
dajrs  from  the  date  when  the  request  for 
service  was  accepted,  denied,  or 
withdrawn.  The  Commission  deleted 
the  masking  provision  in  resptMise  to 
certain  arguments  raised  on  rehearing  of 
Order  No.  889  and  to  implement  the 
discoimting  policy  announced  in  Order 
No.  888-A. 

Rehearing  Request.  CCEM  argues  that 
the  Commission  erred  by  eliminating 
the  customer  identity /transaction 
masking  provision.^s  CCEM  contends 
that  this  revision  was  not  based  on 
reasoned  decision-making.  CCEM  argues 
that  by  revealing  a  transmission 
requester's  identity,  competitors — 
particularly  public  utilities  with  captive 
native  loads — can  learn  commercially 
sensitive  information  that  will  allow 
them  to  misappropriate  the  service 
requester's  marketing  efforts  and 
transactions.  CCEM  argues  that  this  is  •< 
larger  problem  than  it  was  previously 
because  the  Commission  has  now 
expanded  the  information  to  be  posted 
on  the  status  of  requests  for 
transmission  and  ancillary  services  to 
include  information  about:  (1)  points  of 
delivery  and  receipt;  (2)  leng^  and  type 
of  service;  and  (3)  identification  of 
ancillary  service  transactions  associated 
with  a  transmission  service  transaction. 
CCEM  also  argues  that  eliminating  the 
30-day  masking  provision  allows  the 
Standards  of  Conduct  to  be  imdercut  by 
allowing  wholesale  merchant  employees 
to  obtain  market  information  in  a 
manner  giving  them  an  advantage  over 
unaffiliated  marketers.  CCEM  does  not 
agree  that  masking  inhibits  market 
participants  from  making  informed 
choices  and  notes  that  all  relevant 
information  except  a  requester's  identity 
already  would  be  available.  CCEM 
argues  that  a  requester's  identity  is 
neither  critical  nor  important  to  a 
competitor  pursuing  "its  own  interests". 

Conimission  Conclusion.  We  find 
CCEM's  arguments  unpersuasive.  While 


23  CCEM  Rahaaring  Request  at  pp.  2-S. 
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OCEM  cn«ket  much  of  the  so-called 
"uneven  playing  field"  that  it  allegedly 
wriU  endure  wdthout  the  masking 
provision,  «ve  find  this  concern  to  be 
unfounded.  The  Order  No.  889  version 
of  S$  37.6(e)(lHiii)  and  37.6{e)(3KI) 
treated  all  market  participants  tnaking  a 
request  for  transmission  service  (or 
whose  transactions  wrare  curtailed  or 
intamipted)  equally,  by  allowing  parties 
to  such  transactions  to  mask  their 
identities  for  thirty  days,  upon  request. 
The  cuirant  (Order  No.  8M»-A)  version 
treats  all  market  participants  making  a 
request  for  transmission  service  (or 
whoee  transactions  are  curtailed  or 
interrupted)  equally,  by  requiring  the 
identity  of  partiea  to  such  lianiei  thins 
to  be  posted.  Although  the  Commiaaion 
has  revised  its  policy  on  masking,  all 
market  participants  making  a  request  for 
transmission  service,  whether  affiliated 
or  non-affiliated  with  the  Transmission 
Provider  are  treated  equally  in  both 
inatanraa.  l%us.  under  the  revised  tule. 
the  playing  field  is  just  se  level  as 
before. 

Moreover,  ws  ars  not  panuadsd  that 
eliminating  the  eMaking  provision  will 
have  the  dirs  anticompetitive 
consequences  that  OCEM  predicts.  To 
the  contrary,  we  continue  to  believe  that 
fuller  disclosure  of  custoiMr  and 
transaction  information  is  neceesary  to 
implement  the  discounting  provisions 
added  by  Order  Nos.  888-A  and  889-A 
and  to  ensure  that  customers  (actual  or 
potential)  are  able  to  detect  any  affiliate 
abuae  or  undue  discrimination. 

If  actual  experience  proves  different, 
CXXM  or  other  interested  persons  may 
bring  these  CKrts  to  our  attention  and  «ve 
wfill  consider  taking  appropriate 
remedial  action. 

V.  Kagoletory  Flexibility  Ad 
Cartiflcatioa 

The  Regulatory  Flexibility  Act 
(RFA)  ^  requires  any  proposed  or  final 
rule  issued  oy  the  Conunission  to 
contain  a  description  and  analysis  of  the 
impect  that  the  proposed  or  final  rule 
would  have  on  small  entities  or  to 
contain  a  certification  that  the  rule,  if 
promulgated,  wrill  not  have  a  significant 
economic  impect  on  a  substantial 
number  of  small  entities.  Order  No.  889 
contained  a  certification  under  section 
605(b)  of  the  RFA  that  the  OASIS  Final 
Rule  would  not  impoae  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  RFA.^s 

Given  that  Order  No.  889-A  made 
only  minor  revisions  to  Order  No.  889. 


none  of  which  was  substantive,  that  this 
order  makes  no  revisions  to  Order  No. 
889-A.  and  that  we  are  granting  wraivers 
from  the  requirements  of  the  OASIS 
Final  Rule  to  small  entities  where 
appropriate,  we  reaCfirm  our  earlier 
certification  in  Order  Nos.  889  and  889- 
A  that  the  requirements  in  18  CPR  Part 
37.  to  eatablish  and  paiticipate  in  an 
OASIS  and  to  comply  with  the 
Standarda  of  Conduct,  will  not  have  a 
significant  economic  impect  on  a 
substantial  number  of  small  endtiea  and 
that  no  regulatmy  flexibility  analysis  is 
required  pursuant  to  secti<ni  003  of  the 
RFA. 

ital 


VI.  I 

As  explained  in  Older  Nos.  88S-A 
and  889-A.  Order  Nos.  888  snd  889 
were  the  (oint  subjects  of  the  Fiiud 
Environmental  Impact  Statement  fcsued 
in  the  Open  Access  NOPR  proceeding  in 
Docket  Nos.  RM9S-8-000  and  RM94-7- 
001  on  April  12. 1900.  Given  that  this 
order  makaa  no  revisions  to  Order  No. 
SO^-A.  no  sepenle  saviiainnental 
assMHMBtorwvlnHMBtaJ  impact 
statement  haa  been  prepared  in  tnis 
proceeding. 


vn. 
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As  explained  in  Order  Nos.  B89-A. 
Order  nId.  889  contained  an  information 
collection  statement  for  which  the 
Conunission  obtained  approval  from  the 
Office  of  Management  and  Budget 
(OMB).>*  Given  that  Order  No.  889-A 
made  only  minor  revisions  to  Order  No. 
889,  none  of  which  was  substantive,  and 
given  that  this  order  makaa  no  revisions 
to  Order  No.  BOO-A,  OMB  approval  for 
this  order  wrill  not  be  naceaaary. 
However,  the  Commission  will  send  s 
copy  of  this  order  to  OMB.  for 
informational  purposes  only. 

Tha  information  reporting 
requirements  under  this  ordbr  are 
unchanged  from  thoee  contained  in 
Order  No.  889-A.  Interaated  pacsoiu 
mey  obtain  information  on  the  rep<»ting 
requiramants  by  contacting  the  Federal 
Energy  Regulatory  Commission.  080 
First  Street.  N.E.,  Wsshington.  D.Q 
20420  (Attention  Michnsl  Miller. 
Information  Servicea  Division.  (202) 
208-14151.  and  the  Office  of 
Management  and  Budget  (Attention: 
Deak  Officer  for  the  Federal  Energy 
Regulatory  Commission  (202)  395- 
3007). 

The  CommiMMion  Orders 

As  discussed  in  the  body  of  this  order, 
the  requests  for  rehearing  are  hereby 
denied. 


By  the  Commission. 
I D.  CssksU. 
Stemarjr 

(FR  I>>c  97-31856  Plied  12-4-97;  8:48  am) 
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AOPiCT.  Office  of  Foreign  Assets 

Control 

ACTION:  Final  rule;  amendment 


The  Office  of  Foreign 
Control  is  amending  the  Foreign  . 
Control  Regulations  to  require  the 
reporting,  no  later  than  March  9, 1990, 
of  all  outstanding  claims  held  by  VS. 
nationals  against  the  Government  of 
North  Korea  or  any  North  Korean 
government  entity.  The  reports  are 
needed  to  obtain  information,  on  a  one- 
time basis,  for  planning  and 
administrative  purposes  in 
contemplation  of  future  claims 
settlement  negotiations.  The  control 
nimber  assigned  by  the  Office  of 
Maiuigement  and  Budget  to  this 
infonnstion  collection  requirement  is 
also  included. 

WPtCIIVt  DATE:  December  9. 1997. 
PON  RJRTMBI  MPOMMTION  CONTACT: 
Loran  L.  Dohm.  Chief,  Blocked  Aaaets 
Division,  tel.:  202/622-2440,  or  William 
B.  Hofibnan.  Chief  Counsel,  tel.:  202/ 
022-2410,  Office  of  Foreign  AaseU 
Control,  Department  of  the  Traasury, 
Waahington,  DC  20220. 
rANVI 
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Board  the  day  of  publication  in  the 
Fedaral  Rsgialsi.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC."  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
widiout  charge  in  WordPerfect  5.1, 
ASCn.  and  Adobe  Acrobat^M  readable 
(*.PDF)  formats.  For  Internet  access,  the 
addreas  for  use  %vith  the  Worid  Wide 
Web  (Home  Page),  Telnet,  m  FTP 
protocol  is:  fiBdbbs.«ccess.gpo.gov.  The 
document  can  also  be  downloaded  in 
ASCn  format  without  charge  from 
Treasury's  Electronic  Library  ("TEL")  in 
the  "Business.  Trade  and  Labor  Mall"  of 
the  FedWorld  bulletin  board.  By 
modem,  dial  703/321-3339.  and  select 
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the  appropriate  self-exftanding  file  in 
TEL.  For  Internet  access,  use  one  of  the 
following  protocols:  Telnet  = 
fedworld.gov  (192.239.93.3);  World 
Wide  Web  (Home  Page)  =  http:// 
WMfw.fiedworld.gov;  FTP  = 
ftp.fiBdworld.gov  (192.239.92.205). 
Additional  information  concerning  the 
programs  of  the  Office  of  Foreign  Assets 
Control  ("OFAC")  is  available  for 
downloading  from  the  Office's  Internet 
Home  Page:  http://www.ustreas.gov/ 
treasury/service8/CBc/&c.html,  Or  in  fax 
form  through  OF  AG's  24-hour  Eax-on- 
demand  service:  call  202/622-0077 
using  a  fax  machine,  tax  modem,  or 
(witbdn  the  United  States)  touch-tone 
telephone. 

oacKgronnd 

The  Foreign  Assets  Control 
Regulations.  31  CFR  part  500  (the 
"Regulations"),  are  being  amended  to 
estulish  a  mandatory,  one-time  census 
with  respect  to  all  outstanding  claims  of 
U.S.  nationals  against  the  Government 
of  North  Korea  or  any  North  Korean 
govenunent  entity. 

Section  500.602  is  added  to  the 
Regulations  to  require  all  U.S.  nationals 
having  such  claims  to  report  the  rlaipma 
by  letter,  including  the  information 
required  by  paragraph  (f)  of  that  section, 
by  March  9, 1998.  The  definition  of  the 
term  "U.S.  national"  is  contained  in 
S  500.602(g).  Observance  of  the  filing 
deadline  is  extremely  important  The 
reports  are  needed  to  obtain 
information,  on  a  one-time  basis,  for 
planning  and  administradve  purposes 
in  contemplation  of  future  claims 
settlement  n^otiations. 

For  naturalised  U.S.  citizens,  only 
claims  arising  after  becoming  a  U.S. 
citizen  should  be  reported.  Similarly,  an 
entity  must  have  been  organized  under 
the  laws  of  a  U.S.  jurisdiction  at  the 
time  of  loss  to  have  a  reportable  claim. 
The  submission  of  a  report  of  a  claim 
against  the  Government  of  North  Korea 
or  a  North  Korean  government  entity 
does  not  constitute  the  filing  with  the 
United  States  Government  of  a  formal 
claim  for  compensation.  No  fbmial 
claims  adjudication  program  currently 
exists.  However,  failure  to  file  a 
complete  report  with  respect  to  claims 
in  a  timely  fashion  would  constitute  not 
only  a  failure  to  comply  with  the 
Regulations,  but  would  also  prevent  the 
inclusion  of  the  information  in  U.S. 
Government  planning  and  may  therefore 
be  prejudicial  to  the  interests  of  the 
claimant  and  other  U.S.  claimants. 
Espousal  of  claims  of  U.S.  nationals 
against  a  foreign  government  is  within 
the  discretion  of  die  United  States 
Government 


Because  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  requiring  notice  of  proposed 
rulemaking,  opportimity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  R^ulatory 
Flexibility  Act  (5  U.S.C.  601-612)  does 
not  apply. 

Paperwork  Redaction  Act 

This  final  rule  is  being  issued  without 
prior  notice  and  public  procedure 
pursuant  to  the  Administrative 
Procedure  Act  Pursuant  to  the 
Paperwork  Reduction  Act  of  199S  (44 
U.S.C.  3507),  the  collection  of 
information  contained  in  this  final  rule 
has  been  submitted  to  and  approved  by 
the  Office  of  Management  and  Budget 
("OMB")  pending  public  comment,  and 
has  been  assigned  control  number  1505- 
0160.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displa]rs  a  valid  control  niunber. 

The  collection  of  information  in  the 
Regulations  is  contained  in  new 
§  500.602  of  the  Regulations.  This 
information  is  needed  by  the  Office  of 
Foreign  Assets  Control  and  the  U.S. 
Department  of  State  for  planning  and 
administrative  purposes  in 
contemplation  of  future  claims 
settiement  negotiations.  The  likely 
respondents  and  rectntlkeepers  are 
individual^and  business  organizations. 

New  §  500.602(e)  provides  that 
"Meports  submitted  pursuant  to  this 
section  are  regarded  as  privileged  and 
confidential."  It  is  the  policy  of  the 
Office  of  Foreign  Assets  Control  to 
protect  the  coi^dentiality  of 
information  in  appropriate  cases 
pursuant  to  the  exemptions  from 
disclosure  provided  under  the  Freedom 
of  Information  Act  (5  U.S.C.  552)  and 
the  Privacy  Act  (5  U.S.C.  552a). 

Estimated  total  one-time  reporting 
and/or  recordkeeping  burden:  100 
hours. 

The  estimated  one-time  burden  per 
respondent/recordkeeper  varies  from  1 
hour  to  3  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  2  hours. 

Estimated  number  of  respondents 
and/ or  recordkeepers:  50. 
Estimated  fr^uency  of  responses:  1. 
Comments  are  invited  on:  fa)  whether 
this  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  agency's 


estimate  of  the  burden  of  the  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimated  capital  or 
start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Comments  concerning  the  above 
information,  the  accuracy  of  estimsted 
average  burden,  and  suggestions  fbr 
reducing  this  burden  should  be  directed 
to  the  Office  of  Management  and 
Budget  Paperwork  Reduction  Project 
control  number  1505-0160, 
Washington,  DC  20503.  with  s  copy  to 
the  Office  of  Foreign  Assets  Control, 
U.S.  Department  of  the  Treasury,  1500 
Peimsylvania  Ave.,  NW — Annex, 
Washington,  DC  20220.  Any  such 
comments  should  be  submitted  not  later 
than  February  9, 1998.  Comments  on 
aspects  of  the  R^ulations  other  thap 
those  involving  collectioiu  of 
information  should  not  be  sent  to  the 
OMB. 

List  of«refc|ims  in  SI  CFR  Part  500 

Administrative  practice  and 
procedure.  Banks,  banking,  Blocking  of 
assets,  Cambodia,  Exports.  Hnea  and 
penalties,  Finance,  Foreign  claims, 
Foreign  investment  in  the  United  States, 
Foreign  trade.  Imports,  Information  and 
informational  materials.  International 
organizations.  North  Korea,  Reporting 
and  recordkeeping  requirements. 
Securities,  Services.  Specially 
designated  nationals,  Travel  restrictions, 
Trxists  and  estates.  Vietiuun. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  500  is  amended 
asfollovrs: 

PART  500— FORBQN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  500 
continues  to  read  as  follows: 

Anthoiity.  18  U.S.C.  2332d;  31  U.S.C 
321(b);  50  U.S.C  App.  1-44;  Pub.  L.  101-410. 
104  Stat  890  (28  U.S.C.  2461  note);  E.O. 
9193.  7  FR  5205.  3  CFR.  1938-1943  Comp., 
p.  1174;  E.O.  9989. 13  FR  4891,  3  CFR,  194»- 
1948  Comp.,  p.748. 


SubfMTt  F— Reports 

2.  Section  500.602  is  added  to  Subpart 
F  to  read  as  follows: 

1500.002    RapOflingerclainworUA 
nationels  egeinst  North  Korse. 

(a)  Requirement  for  reports.  Reports 
are  required  to  be  filed  on  or  before 
March  9, 1998,  in  the  manner  prescribed 
in  this  section,  with  respect  to  all 
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outstanding  clainu  bald  by  Uoitad 
States  oationals  against  tbe  Covammant 
of  Nortb  Korea  or  any  North  Korean 
government  entity. 

(b)  Who  must  report.  A  report  must  be 
submitted  by  each  U.S.  national  having 
a  claim  outstanding  against  the 
Government  of  North  Korea  or  any 
North  Korean  government  entity. 
Reports  should  be  submitted  only  by 
persons  who  vreie  LJ.S.  citiaens  or 
entities  onaniMd  imder  the  laws  of  a 
U.S.  juris&tion  on  the  date  of  the  loas. 

(c)  How  to  natter.  U.S.  nationals 
fUiag  reports  of  claims  must  submit  a 
letter  containing  the  information 
required  by  paragraph  (Q  of  this  section. 
The  letter  must  be  sent  to  the  Blocked 
AaaalB  Division.  Ofiice  of  Foreign  Assets 
Control,  Department  of  the  Treasury, 
1500  Paimsylvania  Ave.,  NW — Annex. 
Washington,  DC  20220,  to  aiTive  by 
March  9.  1998.  A  copy  of  the 
submission  should  be  kept  by  the 
claimant 

(d)  Csftf/katjon.  Every  report  shall 
beer  the  signature  of  the  claimant  or  a 
person  authorized  by  the  claimant  to 
sign  the  report.  The  signature  will 
certify  that,  to  the  best  of  the  reporter's 
knowledge,  the  statements  set  iorth  in 
the  rapoit.  including  any  papers 
attached  to  or  filed  with  tlie  report,  are 
true  and  accurate,  and  that  all  material 
bets  in  connection  with  the  report  have 
been  set  forth. 

(e)  Confidentiality  of  reports.  Reports 
submitted  pursuant  to  this  section  are 
regarded  as  privileged  and  confidentiaL 

Tf)  Contents  of  report.  The  report  must 
contain  the  following  information  (with 
responses  numbered  to  correspond  with 
the  numbers  used  below): 

(1)  Identification  of  claimant 
(i)  Claimant's  Legal  Name. 
(11)  Claimant's  Addieas. 

(iii)  Telephone  number  of  individual 
to  contact  regarding  the  report. 

(iv)  If  claimant  is  a  naturalized  citizen 
of  the  United  States,  state  the  place  and 
date  of  naturalization. 

(v)  If  claimant  is  a  corporation  or 
business,  state  the  place  of 
incorporation  and  principal  place  of 
business. 

(2)  Information  concerning  claim, 
(i)  Amount  of  loss  in  U.S.  dollars 

(indicate  exchange  or  interest  rates  and 
relevant  dates  utilized  for  any  currency 
translation  or  interest  calculation). 

(U)  Describe  the  circumstances  of  the 
loas.  Include  the  date  of  the  loaa  and  a 
description  of  the  property,  business, 
obligation,  injury  or  other  tfamagir 
which  is  the  sul^ect  of  the  claim. 

(g)  Definition  of  United  States 
national.  For  purposes  of  this  section, 
the  term  United  States  national  or  U.S. 
national  means: 


(1)  An  individual  who  is  a  citizen  of 
the  United  SUtes; 

(2)  An  individual  who,  though  not  a 
citizen  of  the  United  Sutea,  owes 
permanent  allegiance  to  the  United 
States,  and  is  not  an  alien;  or 

(3)  A  partnership,  corporation,  or 
other  juridical  entity  organized  under 
the  laws  of  the  United  States  or  any 
jurisdiction  within  the  United  States. 

(h)  Definition  of  the  Gcvenunent  of 
North  Korea:  North  Korean  government 
entity.  For  purposes  of  this  section: 

(if  The  term  Government  of  North 
Korea  means  the  government  of  the 
territory  of  Korea  north  of  the  38th 
parallel  of  north  latitude,  ea  well  aa  any 
political  subdivision,  afsocy.  or 
instrumentality  thereof,  or  any  territory, 
dependerury,  colony,  protectorate, 
mandate,  dominion,  possession,  or 
place  subject  to  the  jurisdiction  thereof 
aa  of  the  "eCbctive  date." 

(2)  The  term  North  Korean 
government  entity  meens  any 
corporation,  partnership,  or  aasociation. 
or  other  organization,  wherever 
organized  or  doing  business,  that  is 
owned  or  controlled  by  the  Government 
of  North  Korea. 


3.  Section  500.901  is  amended  by 
adding  a  sentence  to  the  and  thoeof  to 
reed  as  follows: 


fSOO.901    Paperwork  RedueOon  Aet 

*  *  *  The  information  collection 
requirement  in  §  500.602  has  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  control 
number  1505-0160. 

Dated:  Hov— bsr  10.  \9n. 
K.  tickard  Nawcaafc. 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  Novsmbar  19, 1M7. 

Assistant  Seuetatf  (Enforcemmt), 
Department  of  the  Treasury. 

|FR  Doc  97-32094  FlM  12-3-07;  3:54  pm] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


38  CFR  Pvt  17 


QuNMiines  for  FumnMnQ  8wor^ 
neural  AMe  (e>o*i  EyoQtaBMSi  ContBCt 
LwiMSi  HMfinQ  AMb) 

AOENCY:  Department  of  Veterans  AfEsin. 
ACTKM:  Final  rule. 

MJMMARY:  This  document  a£Binis  the 
Department  of  Veterans  Afhixs  (VA) 


medical  regulations  concerning  when 
VA  will  furnish  veterans  with  sensori- 
neural aids  (e.g. ,  eyeglasses,  contact 
lenses,  heering  aids),  which  implement 
a  requirement  imposed  in  the  Veteran's 
Health  Care  Eligibility  Reform  Act  of 
1996,  Public  Law  104-282. 
OATO:  Effective  Date:  This  final  rule  is 
efbctive  December  9, 1997. 


Km  nmmmt  mkmmation  coffTAcr: 

Frederick  Downs,  Jr.,  Chief  Consultant. 
Prosthetics  and  Sensory  Aids  Service 
Strategic  Healthcare  Group  (113). 
Depertment  of  Veterans  Affdrs.  810 
Varmoot  Avenue.  NW.  Washington.  DC 
20420.  telephone  (202)  273-8515. 
aUPPtBMNTARY  ■TOWMA-nON.  On  June  3. 
1997.  VA  published  in  the  FadanI 
■agialar  an  interim  fiiaal  rule  widi 
request  for  comments  (62  FR  30240). 
This  added  a  new  section  (17.149,  38 
CFR  pert  17).  A  60-day  comment  period 
ended  August  4. 1997,  and  one 
comment  was  received.  However,  that 
comment  dealt  with  resources  rather 
than  substantive  content  of  the  interim 
final  rule. 

Based  on  the  rationale  set  forth  in  the 
interim  final  rule  document,  we  are 
adopting  the  provisions  of  the  interim 
final  rule  as  a  final  rule  without  change. 
This  final  rule  also  affirms  the 
information  in  the  interim  final  rule 
document  concerning  the  Regulatory 
Flexibility  Act 

Approved:  Dscambei  1, 1907. 
nannsi  w.  c^aar, 
ActtitgSeaetary  of  Vetarans  Affairs. 
(FK  Doc  07-32100  Filed  12-O-07;  0:45  sm] 


ENVmONMBITAL  PROTECnON 
AOENCY 

40CFRPwtS2 

[PA04a-4006;  Fm.-6929-7] 

Approtfol  snd  PrDfmilQstlofi  of  Air 
uuMtiy  imfNemevmoon  i 


Einissloiw  ftaQtstiy  rioguMlon 

AOBICT:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


v.  EPA  is  granting  limited 
approval  of  a  State  Implementation  Plan 
(SEP)  revision  submitted  by  the 
Commonwealth  of  Pennsylvania.  This 
revision  requires  major  new  and 
modified  sources  of  volatile  organic 
compounds  (VOCs),  nitrogen  oxides 
(NOx).  particulate  matter  (PM). 
particulate  matter  with  an  aerodynamic 
diameter  of  less  than  10  microns  (PM- 
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10).  PM-10  precursors,  sulfur  oxides 
(SOx),  carbon  monoxide  (CO),  or  lead 
(Pb)  to  meet  certain  new  source  review 
(NSR)  permitting  requirements  if  they 
are  proposing  to  locate  in  a  designated 
nonattaiiunent  area.  These  requirements 
also  apply  to  major  new  and  modified 
sources  of  VOC  and  NOx  proposing  to 
locate  in  the  ozone  transport  r^on 
(OTR).  The  intended  effect  of  this  action 
is  to  grant  limited  approval  of 
Pennsylvania's  NSR  requirements. 
ffFECnVE  OATE:  This  final  rule  is 
effective  on  January  8, 1908. 
A00RC8SES:  Copies  of  the  documents 
relevant  to  this  action  are  available  far 

Eublic  inspection  during  normal 
usiness  hours  at  the  Air.  Radiation, 
and  Toxics  Divisfon,  U.&. 
Environmental  Protection  Agency. 
Region  m,  841  Chestnut  Buuding. 
niiladelphia,  Pennsylvania  19107;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW. 
Washington,  DC  20460;  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  Btireau  of  Air 
Quality.  P.O.  Box  8468. 400  Market 
Street  Harrisbuig,  Pramsylvania  17105. 
FOR  FUmMER  affONMATION  CONTACT: 
Manda  L.  Spink  (3AT00),  (215)  566- 
2104. 

SUPPt^MBfTARY  MFOfMATION: 

Background 

On  May  2, 1997  (62  FR  24060).  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the 
Commonwealth  of  Pennsylvania,  llie 
NPR  proposed  limited  approval  of 
Pennsylvania's  NSR  requirements  for 
major  new  and  modified  sources 
locating  in  areas  designated 
nonattainment  for  a  given  pollutant 
and.  in  the  case  of  VOC  or  NOx  sources, 
if  they  are  being  located  in  the  OTR.  The 
formal  SIP  revision  submittal,  which 
was  submitted  by  Pnmsylvania  on 
February  4, 1994,  also  included 
associated  new  definitions  and  revisions 
to  existing  definitions,  emissions 
benking  requirements,  and  procedures 
for  an  emissions  reductions  credit  (ERC) 
registry.  The  definitions  are  codified  in 
section  121.1  of  Pennsylvania's  air 
pollution  control  regulations.  The  NSR. 
emissions  banking  and  ERC  registry 
provisions  are  codified  in  Sections 
127.201  through  127.217  of 
Pennsylvania's  air  pollution  control 
regulations,  and  replace  the  existing  SIP 
provisions,  which  were  codified  at 
Section  127.61  through  127.73.  A 
description  of  Pennsylvania's  revised 
NSR  and  emissions  banking  and  ERC 
registry  requirements  and  the  rationale 
for  EPA's  proposed  action  are  explained 


in  the  NPR  and  will  not  be  restated  here. 
This  action  is  being  taken  pursuant  to 
section  110  of  the  Cleen  Air  Act. 

Public  Cmmmrata  Raoaived  and  EPA'a 
Reqmnaea 

Ehuing  the  public  comment  period 
following  publication  of  the  NPR,  EPA 
received  three  public  comments  from 
interested  parties.  A  summary  of  those 
comments  and  EPA  responses  is 
provided  below. 

Comment  1:  The  first  commenter 
agrees  wfith  EPA's  proposed  rulemaking 
action,  particularly  to  the  extent  it 
supports  die  use  of  "shutdown"  credits 
for  new  source  offMts. 

EPA 's  Responae:  None  required. 

Comment  2:  The  second  commenter, 
Duquesne  Light  Company  (Duquesne). 
an  electric  utility  that  serves  the  greeter 
Pittsburgh  area,  takes  issue  with  EPA's 
proposed  limited  approval  action  and 
contends  that  EPA  must  take  limited 
approval/limited  disapproval  action  so 
that  the  Pennsylvania  Department  of 
Environmental  Protection  (PADEP)  may 
correct  deficiencies  in  its  rule  which 
render  it  more  stringent  than  fedraal 
requirements  for  NSR  promulgated 
under  the  Clean  Air  Act  Duquesne 
argues  that  because  PADEP  has  not 
adopted  the  federal  definition  of  "actual 
emissions,"  its  r^ulation  is,  de  bcto. 
more  stringent  with  regard  to  NSR- 
related  baselines,  particularly  those 
associated  with  creating  emission 
reduction  credits  (ERCs)  for  use  as 
emission  oCEsets.  Duquesne  asserts  that 
Pennsylvania's  de  facto  approach  to 
defining  actual  emissions  cannot  be 
characterized  as  an  alternative  wording 
that  is  at  least  as  stringent  as  EPA's 
definitions  because  PADEP's  approach 
is,  in  effect,  more  stringent  than  the 
EPA's  definitions.  Duquesne  comments 
that,  under  Pennsylvania  law,  PADEP  is 
not  allowed  to  make  such  a  "more 
stringent"  demonstration  for  its  NSR 
program.  Duquesne  references  section 
4.2  of  the  Pennsylvania  Air  Pollution 
Control  Act  (APCA)  and  argues  that  it 
mandates  that  PADEP's  regulations 
"*  *  *  shall  be  no  more  stringent  than 
those  required  by  the  federal  Clean  Air 
Act,"  unless  the  Pennsylvania 
Environmental  Quality  Board  (PA  EQB) 
has  made  a  determination  that  such 
regulations  are  "reasonably  necessary" 
to  exceed  minimum  Clean  Air  Act 
requirements.  Duquesne  contends  that 
the  PA  EQB  has  not  made  the  required 
determination  for  PADEP's  NSR 
regulations. 

EPA 's  Response:  EPA  disagrees  with 
this  commenter  that  because 
Pennsylvania  has  not  adopted  the 
fisderal  definition  of  "actiial  emissions," 
EPA  must  take  limited  approval/limited 


disapproval  action  on  the  NSR  SIP 
revision.  The  Cleen  Air  Act  requires  that 
states  adopt,  for  inclusion  into  the  SIP. 
permitting  requirements  for  the 
construction  and  modification  of  new 
major  sources  and  major  modifications 
in  nonattainment  areas  (and  for  major 
sources  and  major  modifications  of  VOC 
and  NOx  in  the  OTR).  Federal  rules 
generally  require  that  the  SIP  include 
legally  enfoiceeble  procedures  to 
determine  whether  the  construction  and 
modification  of  any  facility,  building, 
structure,  or  installation,  or  combination 
of  these  will  result  in  a  violation  (A 
applicable  portions  of  the  control 
strategy;  or  interfsm  with  attainmeot  or 
maintenance  of  a  national  standard  in 
the  State  in  which  the  proposed  source 
or  modification  is  located  or  in  a 
neightxMing  State.  Such  SIP  proviaiooe 
must  include  the  meens  by  which  a 
State  or  local  agency  responsible  for 
final  decision  malring  on  applications 
for  approval  to  construct  or  modify  will 
prevent  such  construction  and 
modification  if  it  would  result  in  either 
of  the  two  situations  described  above. 
EPA  has  determined  that  Pennsylvania's 
NSR-related  definitions  and  NSR-related 
regulations,  as  a  whole,  are  designed  to 
be  consistent  with  the  teneta  used  in  the 
design  of  the  relevant  and  required 
attainment  plans  and  their  associated 
contrt>l  strategies.  EPA  also  disagrees 
that  PADEP's  NSR  regulations  must  be 
Avised  because  they  are,  de  tacto,  more 
stringent  than  federal  NSR 
requirements.  EPA  notes  that  the  federal 
NSR  regulations  that  apply  to  this  action 
do  provide  that  a  State's  NSR  program 
may  be  more  stringent  than  federaJ 
requinments.  Consequently,  a  comment 
that  a  SIP  revision  is  more  stringent  that 
the  federal  minimum  raquirementa 
generally  is  not  a  basis  for  EPA  to 
disapprove  the  revision. 

EPA  has  determined  pursuant  to 
Section  1 10(a)(2)(E)  of  the  Clean  Air  Act 
and  40  CFR  section  51.  Appendix  V. 
that  Pennsylvania  has  provided  the 
necessary  assurances  that  it  has 
adequate  authcmty  to  implemcmt  the  SIP 
revision  and  that  it  has  followed  all  of 
the  procedural  raquirementa  of 
Pennsylvania  laws  and  constitution  in 
adopting  the  submittal.' 

Section  4.2  of  Pennsylvania's  APCA 
(35  P.S.  4004.2)  provides,  in  pertinent 
pait: 

(b)  Control  measures  or  other  requirements 
adopted  under  subsection  (a)  of  tliis  cectioa 
shall  be  no  more  stringent  than  thosa 
requirad  by  tbe  federal  Qean  Air  Act  unleaa 


■  S««.  letter  bma  Thomas  J.  Maclany.  Diractar. 
Air.  Radiation  and  Toxics  [)i  vision.  USEPA.  to 
Arthur  A.  Davis.  Secretary,  Department  of 
Environmental  Resources,  dated  February  2S,  190S. 
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•ulhorixad  or  raquind  un<Wr  this  act  or 
•pacifically  raqulred  by  th*  Claan  Air  Act 
lliia  raqutrainant  shall  not  apply  tf  tha 
IBnviroanMntal  Quality  Board)  detarmlmw 
that  it  is  t«aaonably  nsoMaary  for  a  coaiiol 
maaaufa  or  otfaar  wqiriw—t  lo  a— d 
minimum  Claan  Air  Act  raquiramaats  in 
order  for  tha  Commonwaallh: 

( 1 )  to  achiava  and  maintain  tha  ambiant  air 
quality  slandarda.  *   ■   • 

The  issue  of  whether  Pnuuylvania's 
NSR  regulations  extveded  the 
requirements  of  the  Clean  Air  Act  and 
thenfore  was  prohibited  by  the  APCA 

during  Pennsylvania's  public 
period.  The  PA  BQB.  in  its 
I  to  comments,  stated  that  tke 
final  regulations  comply  with  the 
requirements  of  section  4.2  of  the 
APCA.  (See.  Pennsylvania  Bulletin  443, 
447.  January  15.  1994) 

Ehiquesne  also  asserts  that  the 
Pennsylvania  EQB  has  not  determined 
in  acf»rdance  with  subsection  (b)  of 
section  4.2  of  the  APCA  that  the  ^4SR 
regulations  at  issue  are  "reasonably 
necessary"  to  "exceed  minimum  Clean 
Air  Act  requirements"  (footnote  1  on 
page  four  of  Duquesne's  k4ay  29, 1M7 
comment  letter).  Duquesne's  assertion  is 
incorrect  as  shown  by  the  express 
ftnHtnip  of  the  PA  EQB  contained  in  the 
Board  Order  adopting  the  regulations. 
The  PA  EQB  Order  approving  the  NSR 
regulations  specifically  provides:   * 

The  EQB  fUids  that: 

(4)  Thaaa  ragulatioos  an  naosaaaiy  lor  thi 
Coanioowaahh  to  achiava  and  laiiitain 
asMaat  air  quality  tiandaids .  .  . 
(Paimaylvania  Bullatln  443.4Sa  January  15. 
1W4  which  was  part  of  PADEP*!  Fafaruary  4. 
1994  SIP  revision  subniission). 

Conseqwently,  EPA  believes  that  the 
PA  BQB  haa  nude  the  requisite  finding 
for  the  adoption  of  rules  and  regulations 
more  stringent  than  those  required  by 
the  Clean  Air  Act 

Comment  3:  The  third  commenter. 
Eichleey  Environmental,  a  Division  of 
Eichleay  Engineers  Inc.  (Eichleey), 
neither  specifically  agrees  nor  disagieaa 
with  EPA's  proposed  action.  Rather 
Eichleay  states  that  EPA's  limited 
approval  of  Pennsylvania's  SIP  revision 
suggests  "begrudging  agreement"  with 
Pennsylvania's  ERC  program.  Eichleay 
states  its  belief  that  "Pennsylvania's 
program  is.  if  anything,  too  restrictive." 
Eichleay  provides  several  suggestions 
for  praaarving  the  value  and  longevity  of 
ERCs  which  would  require  changes  to 
Pennsylvania's  regulations. 

EPA '»  Reapon$0:  EPA  disagrees  with 
the  commenter  that  the  proposed 
limited  approval  action  suggests  EPA's 
"begrudging  agreement"  with 
Peiuisylvania's  ERC  program  or  any 
other  provision  of  PADEP's  NSR  SIP 
submittal.  EPA's  rationale  lor  iU 


propoeed  limited  approval  of  the 
Pennsylvania  NSR  SIP  revision  is 
articulated  clearly  in  the  notice  of 
propoeed  rulemaking.  EPA's  rationale  is 
based  entirely  upon  its  review  of 
Pennsylvania's  regulations  and  thair 
conformance  with  federal  NSR 
requirements.  As  noted  above, 
Eichleay's  comments  on  EPA's  notice  of 
propoeed  rulemaking  included 
suggestions  for  changes  to 
Pennsylvania's  NSR  regulations.  Under 
the  Clean  Air  Act,  EPA  is  limited  to 
taking  action  on  SIP  revision  requests  as 
submitted  by  the  Governor  or  his 
designee,  and  has  no  authority  to 
unilaterally  modify  state  regulations  via 
the  SIP  approval  process. 

FiMlActias 

EPA  is  granting  limited  approval  to 
Pennsylvania's  revised  NSR  and 
amisaioBi  banking  and  ERC  registry 
provlskiaa.  as  well  as  the  assodatad 
definitions  of  terms,  submitted  by 
PADEP  on  Febniary  4, 1994  as  a 
revision  to  the  Pennsylvania  SIP.  The 
revised  provisions  strengthen  the  SIP 
and  meets  the  NSR  requirements  of  the 
Clean  Air  Act  Accordingly,  this  action 
revises  40  CFR  section  52.2020  by 
adding  paragraph  (c)(107)  to  reflect 
EPA's  approval  action.  Nothing  in  this 
action  should  be  construed  as 
permitting  or  allowing  or  establishing  a 
precedent  for  any  future  request  for 
revision  to  any  state  implementation 
plan.  Each  request  for  revision  to  the 
state  implementation  plan  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
iKtors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Adasinistrative  RaijiiiiaMaiilB 

A.  Executivo  Order  12968 

The  Office  of  Management  and  Btidget 
(OMB)  has  exempted  this  ragulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et  $eq.,  EPA  must  prepare 
8  regulatory  flexibility  analysis 
assessing  the  impact  of  any  propoeed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  s  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  Include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  Jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  sections  110  and 
301,  and  subchapter  I.  part  D  of  the 
Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 


requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  Impose 
any  new  requirements,  EPA  certifies 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act. 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  raasonaUeness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C  7410(aX2). 

C  Unfunded  Mandate* 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  199S 
("Unfunded  Mandatea  Act"),  signed 
into  law  on  March  22, 199S,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompeny  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-efiisctive 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule.  EPA  has 
determined  that  the  approval  action 
promulgated  does  not  include  a  Federal 
mandate  that  may  result  in  estintated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  approves  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  coats  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  a01(aKl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  tha  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2). 
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E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  9, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  Judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  granting 
limited  approval  of  Pennsylvania's  NSl- 
related  regulations  including  its 
provisions  for  emissions  banking  and  an 
ERC  registry  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  m  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone, 
Particulate  matter,  Sulfur  oxides. 

Dated:  November  7. 1997.   ' 
W.  KOchaal  McCabe, 

Regional  Administrator,  Region  W. 

Chapter  I,  title  40  of  the  Code  of 
Federal  regulations  is  amended  as 
follows: 


PART  52-{AMENOEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NW    Pennsytvanto 

2.  Section  52.2020  amended  by 
adding  paragraphs  (c)(l07)  to  read  as 
follows: 

162.2020    Identification  of  plan. 

•        •        *        •        * 

(c)  •  •  • 

(107)  Revisions  to  the  Pennsylvania 
Regulations,  Chapter  127  by  the 
Pennsylvania  Department  of 
Environmental  Protection 

(i)  Incorporation  by  reference. 
■    (A)  Letter  of  February  4,  1994  from 
the  Pennsylvania  Department  of 
Enviropmental  Protection  transmitting 
revisions  to  the  New  Source  Review 
Provisions. 

(B)  Revisions  to  the  following 
Pennsylvania  Department  of 
Environmental  Quality  Regulations, 
effective  Janliaiy  15, 1994: 

(1)  Addition  of  Chapter  127, 
Subchapter  E,  New  Source  Review, 
Sections  127.201  through  127.217 
inclusive,  effective  January  15, 1994. 

(2)  Deletion  of  Chapter  127, 
Subchapter  C,  Sections  127.61  through 
127.73. 


(ii)  Additional  materials  consisting  of 
the  remainder  of  the  February  4, 1994 
State  submittal  pertaining  to  Chapter 
127,  Subchapter  E. 

[FR  Doc.  97-32189  Filed  12-6-97:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Parts  62  and  81 

[IN77-^  FRL-S833>3) 

Approval  and  Promulgation  of  Air 
Quality  Implamentation  Plans,  and 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Indiana 


AQBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  ^A  is  taking  final  action  to 
approve  an  ozone  maintenance  plan 
submitted  as  a  State  Implementation 
Plan  (SIP)  revision  request  and  a 
redesignation  request  submitted  by  the 
State  of  Indiana  for  the  piupose  of 
redesignating  Vanderbiirgh  County 
(Evansville)  from  marginal 
nonattainment  to  attainment  of  the  one- 
hour  ozone  national  ambient  air  quality 
standard.  Besides  being  based  on 
information  contained  in  the  State's 
redesignation  request,  the  approval  of 
this  redesignation  request  is  also  based 
on  review  of  the  ozone  data  for  this  area 
over  the  three  most  recent  years,  1995 
through  1997.  EPA  finds  the  State's 
maintenance  plan  and  redesignation 
request  to  be  acceptable  and  notes  that, 
based  on  the  most  recent  three  years  of 
ozone  data,  the  area  is  currently 
attaining  the  one-hour  ozone  standard. 
This  action  does  not  address  the  area's 
attainment  of  the  recently  promulgated 
eight-hour  ozone  standard,  which  will 
be  addressed  in  future  rulemaking. 
DATES:  This  action  is  effisctive  E)ecember 
9, 1997. 

ADDRESSES:  Copies  of  the  State's 
redesignation  request  and  maintenance 
plan,  n'A's  analyses  (technical  support 
documents  and  proposed  and  final 
rulemakings),  and  public  comments  on 
EPA's  proposed  rulemaking  are 
available  for  inspection  at  the  following 
address: 

U.S.  Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  )ackson  Boulevard,  Chicago,  Illinois 
60604.  (It  is  recommended  that  you 
telephone  Edward  Doty  at  (312)  886-^6057 
before  visiting  the  Region  5  office.) 

RM  FURTHER  INFORMATKM  CONTACT: 
Edward  Doty  at  (312)  886-6057. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted. 
Public  Law  101-549,  codified  at  42 
U.S.C.  7401-767lq.  Pursuant  to  secticm 
107(d)(4)(A)  of  tlie  Clean  Air  Act  (CAA 
or  the  Act).  Vanderbuigh  County, 
Indiana  was  designated  as 
nonattainment  for  the  one-hour  ozone 
standard  and  was  classified  as  marginal 
(see  56  FR  56694  (November  6. 1991)). 

The  Indiana  Department  of 
Environmental  Management  (IDEM) 
submitted  an  ozone  redesignation 
request  and  maintenance  plan  as  a  SIP 
revision  for  Vanderburgh  Coimty  on 
November  4, 1993.  On  July  8, 1994  (59 
FR  35044),  EPA  published  a  direct  final 
rulemaking  approving  the  redesignation 
of  Vanderburgh  County  to  attainment  of 
the  ozone  standard.  On  the  same  day,  a 
proposed  rulemaking  was  also 
published  in  the  Federal  Register  whidi 
established  a  30-day  public  comment 
period  for  the  redesignation  approval 
and  noted  that,  if  adverse  comments 
were  received  regarding  the  final 
rulemaking,  EPA  would  withdraw  the 
direct  final  rulemaking  and  would 
address  the  comments  through  a  revised 
final  rulemaking.  EPA  received  adverse 
comments,  and  published  a  withdrawal 
of  the  direct  final  rulemaking  on  August 
26,  1994  (59  FR  44040). 

Subsequent  to  the  July  8, 1994  direct 
final  rulemaking,  EPA  was  informed  by 
IDEM  that  a  possible  violation  of  the 
ozone  standard  had  been  monitored  at 
a  privately-operated  industrial  site 
owned  by  the  Aluminum  Corporation  of 
America  (Alcoa)  in  Warrick  County. 
Waijick  County  (designated  as 
attainment  for  ozone)  adjoins 
Vanderburgh  County  to  the  east. 
Because  Warrick  County  can  be 
considered  to  be  a  nearby  area 
downwind  of  Vanderbui^  Coimty  on 
certain  days,  EPA  questioned  whether 
the  monitored  violation  in  Warrick 
County  should  be  considered  in  any 
subsequent  rulemaking  on  the 
redesignation  of  Vanderburgh  County. 
IDEM  indicated  its  intent  to  investigate 
the  high  ozone  values  and  requested 
that  ^A  not  act  on  the  redesignation 
request  pending  the  outcome  of  that 
technical  investigation.  IDEM 
completed  its  investigation  and 
submitted  the  results  to  the  EPA  on  Jime 
5, 1995.  IDEM's  investigation  concluded 
that  the  Alcoa  peak  ozone 
concentrations  were  unusual  during  the 
period  of  the  monitored  ozone  standard 
violation,  were  biased  high  (relative  to 
peak  ozone  concentrations  at  other  area 
monitoring  sites  during  the  May  through 
June,  1994  time  period),  and  were  not 
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lepwaentative  of  the  Vanderburgh 
County  nonattainment  area  peak  oione 
lavels.  IDEM  recomnKinded  that  EPA 
proceed  with  the  redesignation  of 
Vanderburgh  County  to  attainment  to 
that  the  maintenance  plan  could  become 
foderally  enforceable. 

Due  to  the  large  extent  of  additional 
daU  received  after  the  July  8. 19M 
direct  final  rulemaking  and  the  extent  of 
public  commenta  on  that  rulemaking, 
EPA  concluded  that  it  was  appropriate 
to  repropoae  rulemaking  for  this 
redeaignation  action.  EPA  evaluated  all 
available  information,  including  public 
comments  on  the  }uly  8. 1994  direct 
final  rulemaking,  and  proposed  to 
approve  the  redesignation  of 
Vanderburgh  County  to  attainment  of 
the  ozone  standard  on  March  14. 1997 
(62  FR  12137). 

Based  on  the  available  information  at 
the  time  of  the  March  14.  1997  proposed 
rulemaking.  EPA  proposed  to  take  final 
action  approving  the  redesignation  of 
Vanderburgh  County  to  attainment  if 
any  of  the  following  three  events 
occurred:  (1)  If  Warrick  County  attained 
the  ozone  standard  prior  to  final 
rulemaking  action  by  the  EPA  on  the 
Vanderburgh  County  redesignation:  (2) 
if  EPA  determined  that  Vanderburgh 
County  did  not  significantly  contribute 
to  an  ozone  nonattainment  problem  in 
Warrick  County:  or  (3)  if  the  EPA 
determined  that  the  information 
available  is  not  sufficient  to  determine 
whether  or  not  Vanderburgh  County 
significantly  contributed  to  a 
nonattainment  problem  in  Warrick 
County.  EPA  also  solicited  public 
comment  on  whether  the  1994  Warrick 
Cotmty  ozone  standard  violation  data 
should  be  excluded  from  consideration 
of  the  Vanderburgh  County  ozone 
attainment  status. 

On  July  18. 1997,  EPA  promulgated  a 
new  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone,  replacing 
the  one-hour,  0.12  parts  per  million 
standard  with  an  eight-hour.  0.08  parts 
per  million  standard  (62  iHl  38856).  EPA 
is  in  the  process  of  developing  guidance 
and  proposed  rules  to  implement  the 
new  ozone  standard  based  on  a 
Presidential  Directive  signed  on  July  16, 
1997,  and  published  in  the  Federal 
lagiatar  on  July  18. 1997.  Today's 
action  is  a  redesignation  to  attaiiunent 
for  Vanderburgh  County  for  the  one- 
hour.  0.12  parts  per  million  standard 
and  approval  of  the  maintenance  plan  as 
it  relates  to  the  one-hour  standard  only. 
EPA's  decision  to  redesignate 
Vanderburgh  County  to  attainment  and 
to  approve  the  maintenance  plan  as  a 
SIP  revision  is  based  on  the 
requirements  of  section  107  of  the  Act 
and  existing  EPA  policy  and  guidance 


as  they  pertain  to  the  one-hour  standard. 
Today's  decision  does  not  in  any  way 
make  a  determination  regarding 
Vandertnugh  Cotinty's  attainment  status 
for  the  newly  promulgated  eight-hour 
standard.  Decisions  regarding  the 
attaiiunent  status  of  areas  for  the  new 
eight-hour  ozone  NAAQS  will  be  made 
by  EPA  at  a  later  data. 

n.  CoReBl  Air  Quality 

A  violation  of  the  one-hour.  0.12  parts 
par  million  ozone  standard  occurs  in  an 
aiea  when  the  annual  average  number  of 
eKpecled  daily  exceedances  of  the  ozone 
standard  exceeds  1.0  at  any  site  in  the 
area  based  on  the  most  recent  3  years  of 
ozone  data.  Therefore,  the  condition  for 
a  violation  of  the  ozone  standard  would 
generally  require  that  more  than  3 
exceedances  of  the  oxone  standard  be 
monitored  during  the  3  most  recent 
years  of  monitoring  at  any  site  in  the 


To  review  the  ozone  data  for  possible 
ozone  standard  violations,  one  must 
consider  the  defined  ozone  season  for 
the  area.  The  ozone  season  is  that 
portion  of  the  year  when  one  may 
expect  relatively  high  ozone 
concentrations  exceeding  the  standard. 
Outside  of  this  period,  ozone  standard 
exceedances  are  rarely  or  never 
recorded.  The  calculation  of  expected 
ozone  standard  exceedance  rates  takes 
into  account  the  potential  for  ozone 
standard  aacoeedances  on  days  during 
the  ozone  saaeon  with  invalid  or 
mtMJng  data.  For  the  State  of  Indiana, 
including  the  Evansville  area,  the  ozone 
season  is  defined  in  40  CFR  Part  52  to 
be  April  through  September. 

Review  of  current  ozone  data  for  the 
period  of  1995  through  1997  for  the 
Evansville  area,  iilduding  Vandsfburgh, 
Posey,  and  Warrick  Counties,  shows 
that  the  one-hour  ozone  standard  has 
not  been  violated  in  the  area  during  the 
most  recent  3  years.  Only  a  single 
exceedance  of  the  one-hour  ozone 
standard  was  monitored  in  the  area 
during  this  3-year  period:  0.131  parts 
per  million,  recorded  at  the  Booneville 
site  in  Warrick  County  in  1995.  IDEM, 
in  an  October  3,  1997  letter  to  the  EPA. 
confirmed  that  there  were  no  ctirrant 
ozone  standard  violations  in  the  area 
and  that  the  ozone  data  for  the  area 
through  September.  1997  were  quality 
assurcKl.  The  October  3,  1997  letter 
listed  the  foiu  highest  daily  one-hour 
ozone  concentrations  at  all  ozone 
monitoring  sites  in  the  Evansville  aree 
(including  those  in  Posey.  Vanderburgh, 
and  Warrick  Counties)  during  each  year 
for  the  1995  through  1997  period.  . 
confirming  the  lack  of  ozone  standard 
violations  in  the  area  during  this  period. 


Based  on  the  current  ozone 
monitoring  data,  it  has  been  determined 
that  the  ozone  standard  has  been 
attained  in  the  Evansville  area.  As  noted 
in  the  proposed  rulemaking  (62  FR 
12138).  this,  along  with  approval  of 
Indiana's  maintenance  plan  and  the 
State  having  met  the  redesignation 
requirements  of  section  107(dK3)(E)  of 
the  CAA,  forms  the  basis  for  final 
approval  of  IDEM's  redesignation 
request  for  Vanderburgh  County.  It 
should  be  noted  that  the  lack  of  an 
ozone  standard  violation  for  the  period 
of  1995  throuab  1997  moots  the  issues 
surrounding  the  oztme  standard 
violation  monitored  in  1994  at  the  Alcoa 
site. 


IIL 


to  PnUic  Conments 


EPA  received  20  sets  of  comments  on 
the  March  14. 1997  proposed 
rulemaking,  including  89  individual 
comments  with  significant  overlap  (the 
comments  have  bMn  grouped  into 
several  general  categories  and  are 
addressed  below  in  summary  form).  All 
of  these  comment  sets  contained 
comments  generally  critical  of  EPA's 
proposed  approval  of  the  redesignation 
or  of  the  proposed  technical  basis  for 
the  approval.  The  following  discussion 
addresses  the  comments  with  one 
general  exception.  Those  comments 
addressing  EPA's  treatment  of  the  1994 
Alcoa  ozone  standard  violation  or 
emission  contributions  to  that  standard 
violation  «e  not  gennally  addressed, 
Bioca  those  comments  are  rendoed 
moot  by  the  1995  through  1997 
monitored  ozone  data  demonstrating 
attainment  of  the  standard  at  the  Alcoa 
site  and  at  other  sites  in  the  Evansville 
area  as  a  whole. 

A.  Air  Quality  and  DBsignation  Timing 

1.  Comment 

Several  commenters  note  that  EPA 
and  IDEM  fsiled  to  redesignate 
Vanderburgh  County  to  nonattainment 
in  1988  or  1989  following  a  violation  of 
the  ozone  standard  in  the  1966  through 
1989  time  period.  The  commenters  note 
that,  had  EPA  or  IDEM  done  so. 
Vanderburgh  County  would  have  been 
subject  to  stationary  source  Reasonably 
Available  Control  Technology  (RACT) 
requirements  under  the  pre-1990  CAA. 

Response 

It  is  true  that  a  monitor  in 
Vanderburgh  County  recorded  a 
violation  of  the  one-hour  ozone 
standard  during  the  1987-1989  time 
period.  The  decisive  ozone  standard 
exceedance  was  recorded  in  1989  and 
was  not  reported  in  quality  assured  form 
to  the  EPA  until  the  last  half  of  1989. 


Federal  Regiater  /  Vol.  62.  No.  236  /  Tuesday,  December  9.  1997  /  Rules  and  Regulations     64727 


in  keeping  with  quality  assurance  and 
data  reporting  requirements. 
<  During  1990,  EPA  was  considering 
how  to  address  the  new  ozone  standard 
violation  in  the  Evansville  area.  Under 
the  CAA  prior  to  its  1990  revision.  EPA 
could  not  imilaterally  redesignate  an 
area  to  nonattainment  without  an 
initiating  request  from  the  State 
containing  the  area.  EPA  could, 
however,  request  a  SIP  revision  under 
section  110  of  the  CAA  to  address  an  air 
quality  problem  despite  the  lack  of  a 
nonattainment  designation.  Under 
section  110  of  the  CAA,  this  "SXP-call" 
can  require  the  State  to  address  the 
problem  in  a  timely  manner,  but  cannot 
prescribe  specific  measures,  such  as  the 
adoption  of  RACT  rules,  which  can  only 
be  required  in  areas  specifically 
designated  as  nonattainment. 

Before  a  SIP-call  coidd  be  used  in  the 
Evansville  area,  the  CAA  was  revised. 
Under  section  182  of  the  revised  CAA. 
Vanderburgh  County  was  classified  as  a 
marginal  nonattainment  area  for  ozone. 
Under  section  182(a)  of  the  revised 
CAA,  souroes  located  in  maigiiial  ozone 
nonattaiiunent  areas  are  not  subject  to 
new  RACT  requirements  (sources  in 
marginal  nonattainment  areas  are 
subject  only  to  correction  of  existing 
RACT  regulations).  It  should  also  be 
noted  that  the  SIP-call  process  would 
have  extended  well  past  the  November 
15, 1990  adoption  time  of  the  CAA 
revisions. 

2.  Comment 

A  commenter  concurs  with  EPA's 
proposed  rule  that,  if  no  ozone  standard 
violation  is  monitored  in  Vanderburgh 
County  or  in  its  downwind  environs 
during  the  1995  through  1997  time 
period,  the  Clean  Air  Act  would  allow 
Vanderburgh  Coimty  to  be  redesignated 
to  attaiiunent  of  the  ozone  standard.  The 
commenter  believes,  however,  that  no 
action  should  be  taken  to  redesignate 
Vanderburgh  County  until  all  of  the  data 
have  been  quality  assured, 
demonstrating  that  there  have  been  no 
ozone  standard  violations  through  1997 
and  through  the  entire  1995-1997 
period.  To  do  otherwise  would  be 
premature  and  probably  illegal.  Other 
commenters  also  oppose  the 
redesignation  of  Vanderburgh  County 
until  all  of  the  data  in  the  region, 
including  Warrick  County,  demonstrate 
monitored  attainment  of  the  ozone 
standard. 

Response 

As  noted  above,  on  October  3. 1997, 
IDEM  confirmed  that  the  1997  ozone 
data  for  Vanderburgh,  Posey,  and 
Warrick  Counties  had  been  quality 
a^ured  through  September  (the  end  of 


the  defined  ozone  season).  The  1995 
through  1997  ozone  data  damonstnte 
that  no  violation  of  the  ozone  standard 
has  occurred  in  the  Evansville  area, 
including  in  Posey  and  Warrick 
Counties,  during  tiie  most  recent  3 
years. 

B.  Re^onal  Air  Quality  Impacts 
1.  Comment  > 

Commenters  note  that  industrial 
sotuce  emissions  must  be  "cleaned-up" 
in  Vanderburgh  County  as  well  as  in  its 
surrounding  counties  befcHe  the  area 
can  be  redesignated  to  attainment  The 
commenters  believe  that  a  regional 
ozone  problem  exists  in  the  area.  The 
commenters  state  that  emission 
reductions  in  Vanderbur;^  County  only 
would  not  be  sufBcient  to  address  the 
regional  ozone  problem  of  the 
Evansville  area  (Vanderburgh.  Gibson, 
Posey,  and  Warrick  Counties). 

Response 

As  noted  above,  attainment  of  the 
ozone  standard  has  been  monitored  in 
the  entire  area.  This  was  accomplished 
without  the  implementation  of  a  region- 
wide  emission  reduction  program 
mandating  controls  beyond  emission 
reductions  already  required  in  the  area, 
such  as  those  resulting  from  the 
implementation  of  the  Federal  Motor 
Veiiicle  Emission  Control  Program 
(FMVCP). 

With  regard  to  the  regional  nature  of 
the  area's  peak  ozone  concentrations,  it 
should  be  noted  that  the  Ozaae 
Transport  Assessment  Group  (OTAG) 
process  has  reached  closure,  with  the 
participating  States  recommending  a 
range  of  possible  Oxides  of  Nitrogen    * 
(NOx)  emission  reduction  requirements 
to  the  EPA.  On  November  7. 1997  (62 
FR  60318),  the  EPA  proposed 
rulemaking  that  wotild  require  States  to 
meet  statewide  NOx  emission  budgets. 
The  implementation  of  requirements  to 
attain  the  NOx  emission  budgets  in  the 
eastern  United  States  should 
significanUy  reduce  the  amount  of 
ozone  transported  into  the  Evansville 
area  or  generated  by  Evansville 
emissions  and  transported  to  downwind 
areas.  Assuming  that  the  rulemaking  is 
finalized,  the  State  of  Indiana  is 
expected  to  reduce  regional  NOx 
emissions  to  comply  with  the  allowed 
NOx  emission  budget.  These  NO, 
emission  reductions  should  reduce 
regional  ozone  levels. 

In  addition,  the  commenters  cite  no 
policy  requiring  such  a  region-wide 
emission  reduction.  Since  Vanderburgh 
County  is  a  marginal  nonattainment 
area,  the  CAA  does  not  require  emission 


reductions  over  a  larger  region,  such  as 
a  metropolitan  statistical  area. 

2.  Comment 

A  commenter  notes  that,  wfam  the 
State  was  asked  to  put  a  monitor  in 
Posey  County  in  1988,  the  State  refused, 
saying  that  what  happened  in 
Vanderburgh  County  from  an  emissions 
control  standpoint  would  also  happen 
in  the  contiguous  counties.  The 
commenter  believes  that,  in  reality,  the 
State  only  contemplated  emission 
controls  in  Vanderburgh  County,  for 
which  the  nonattainment  designation 
was  imposed.  The  commenter  believe* 
that  this  restriction  of  emission  controls 
was  wrong  given  that  emissions  in 
surrounding  counties  exceed  those  in 
VanderbuT]^  County. 

Response 

Based  on  Indiana's  1990  base  year 
Volatile  Organic  Compound  (VOC) 
emissions  inventory  for  the  Evansville 
area,  emissions  of  VOCin  Vandeibtugh 
County  exceeded  those  from  any  of  the 
surroimding  counties.  Based  on  this  bet 
and  the  Csct  that,  at  the  time  of  the 
designation  of  Vanderbui^  County  as 
nonattainment  for  ozone,  the  ozone 
standard  violation  was  limited  to 
Vanderburgh  County,  it  was  appropriate 
to  assume  that  the  emission  control 
measures  should  focus  on  Vanriarhnrgfa 
Cotmty.  In  addition,  since  only 
Vanderburgh  County  was  designated  as 
nonattainment  for  ozone,  it  was 
reasonable  to  focus  attention  on 
emission  controls  there. 

The  commenters  provide  no  data 
showing  that  emissions  of  VOC  in  the 
surrounding  counties,  on  a  county-by- 
county  basis  or  as  an  area  total,  exceed 
those  in  Vandeibuigh  County. 

3.  Comment 

A  commenter  notes  that,,  in  1988,  the 
commenter  was  assured  by  the  State 
that,  if  Vanderburgh  County  was  ' 
designated  as  nonattainment  for  ozone, 
all  of  the  surrounding  counties  would 
be  given  the  same  designation.  Only 
Vanderburgh  County,  however,  was 
proposied  for  the  nonattainment  status. 
To  the  commenter,  it  appears  that 
political  and  industrial  interests  in  the 
counties  surrounding  Vanderburgh 
Coimty  were  able  to  persuade  the  State 
to  make  only  Vandeibuigh  County 
nonattainment.  Meanwhile,  EPA  and 
IDEM  have  refused  to  discuss  ozone 
precursor  emission  controls  for  the 
surroimding  counties. 

Response 

Designation  of  Vanderburgh  County 
only  and  not  the  entire  metropolitan 
area  as  nonattainment  for  ozone  is 
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•ntiiely  consialent  with  Uw 
tequiremenU  for  marginal 
Donattainment  area  detignations  under 
section  107(d)(4)(A)(iv)  of  the  CAA. 
IDEM  acted  within  the  raquimnants 
and  limits  of  the  CAA  in  seheUng  only 
Vandeifaurgh  County  as  the  maig^nal 
ozone  nonattainment  area.  This  decision 
was  supported  given  that  the  ozone 
standard  violation  in  the  1987  through 
1989  period  was  limited  to  Vanderburgh 
County,  and  that  the  VOC  emissions  of 
Vandwbuigh  County  exceeded  those  of 
any  at  the  surrounding  counties  at  that 


4.  Commant 


A  coouBMlv  States  that,  according  to 
section  107(dXlXAMi)  of  the  CAA.  the 
State  and  the  Administrator  are  required 
to  find  that  an  area  is  nonattainment  if 
it  does  not  meet  (or  contributes  to 
ambient  air  quality  in  a  nearby  area  that 
doaa  not  meet)  an  air  quality  standard. 
The  commenter  believes  that  clearly 
Poaey.  Gibson,  and  Warrick  County 
emissions  contributed  to  the  oamie 
standard  violation  that  occurred  In 
Vanderburgh  County.  The  entire  area 
should  have  been  designated  as 
nonattainment  for  ozone. 

Response 

In  addition  to  responses  to  similar 
comments  above,  it  is  noted  that  no 
modeling  data  or  similar  ozone 
production  and  transpcwt  analyses  exist 
which  would  indicate  that  irmissions 
from  Posey.  Gibaon.  and  Warrick 
Counties  contributed  to  the  198^-1989 
ozone  standard  violation  in 
Vanderburgh  County.  Until  such  data 
are  made  available,  one  can  not  drew 
this  conclusion  other  than  through 
apeculation.  Given  the  data  available 
and  the  reqnirameots  of  section 
107(dX4XANiv)  of  the  CAA  (tiiis  section 
of  the  CAA  only  defines  minimum \ 
nonattainment  area  sizes  for  aiaaa 
classified  as  serious  or  above  for  ozone, 
the  State  is  given  more  discretion  in 
selecting  the  size  of  nonattainment  areas 
for  areas  classified  as  marginal  or 
moderate  nonattainment),  EPA  believes 
that  the  State  of  Indiana  acted  in 
keeping  with  the  requirements  of  the 
CAA  in  selecting  only  Vanderbur;^ 
County  as  the  nonattainment  area. 

C  Oxone  Traiuport  Assessment  Group 

1.  Comment 

Commenters  question  the  need  for  the 
EPA  to  rely  on  OTAG-related  emission 
reductions  (expected  to  be  required 
through  future  rulemaking),  since  these 
emission  reductions  are  not  yet  tangible 
and  are  not  sufficient  to  avoid  ozone 
problems  dviring  hot  summers.  Reliance 


on  "poaaibla"  future  emission 
reductions  from  OTAG  while  ignoring 
the  Alcoe  ozone  standard  violation  is 
incongruous  and  explains  why  poor  air 
quality  continues  in  the  Evansville  area. 

Response 

Although  EPA  mentioned  the 
potential  benefiu  from  OTAG-related 
emission  reductions  in  the  proposed 
rulemaking,  it  did  not  rely  on  tneaa 
future  emission  reductions  as  a  basis  for 
the  proposed  radesignation  of 
Vanderouigh  County.  The  Evansville 
araa  has  sttaiaad  the  <aoo»  staadaid 
without  thaae  m^mkm  tadadkHM.  In 
addition,  the  State's  malntaaance  plan 
for  this  area  shows  continued 
maintenance  of  the  ozone  standard 
wtthout  considering  the  impacts  of 
ttMSe  amission  reductions. 

In  discussing  the  OTAG-related 
emission  reductions  expected  in  the 
near  future,  the  EPA  was  simply  noting 
that  thaae  emission  reductions  would 
lower  the  beckground  ozone 
concentrations  in  the  Evansville  area, 
further  lowering  the  ozone 
concentrations  in  the  area.  Such 
decieaaes  in  ozone  concentrations 
would  act  to  reduce  the  risk  of  future 
violatkms  of  the  orw-hour  and  eight- 
hour  osone  standards.  The  State  of 
Indiana  actively  participated  in  the 
OTAG  process  and  is  expected  to  reduce 
NOx  einissioiu  to  comply  with  the 
resulting  NOx  emission  budget  This 
NOx  emission  reduction  is  expected  to 
reduce  area  osooe  levels  and  transport 
of  ozone  into  downwind  areas. 

2.  Comment 

A  commenter  notes  that  EPA's 
reliance  on  emission  reductions 
resulting  from  OTAG  is  unacceptable 
until  EPA  is  sure  what  rules  will  come 
out  of  the  OTAG  proceas.  It  is  the 
commentar's  understanding  that  the 
OTAG  process  has  nearly  broken  down. 
Deedlines  have  been  missed.  It  is  not 
clear  what  ozone  precursor  emission 
reductions  will  result  from  this  process. 
In  addition,  EPA  doea  not  offer  proof 
that  OTAG  controls  will  be 
implemented  or  that  resulting  emission 
reductions  will  be  of  sufficient  quantity 
to  achieve  the  ozone  standard  in  the 
Evansville  area.  To  rely  on  coniecture 
that  OTAG  emission  reductions  will 
occur  is  not  consistent  with  the 
Congressional  intent  of  making  the  air 
healthy  in  the  Evansville  i 


Response 

As  noted  above,  the  EPA  has  not 
relied  on  OTAG-related  emission 
reductions  to  attain  the  osone  standard 
in  the  Evansville  area.  The  area  has 


attained  the  ozone  standard  without 
such  futiue  emission  reductions. 

The  OTAG  process  has  not  broken 
down.  The  OTAG  process  has  reached 
closure,  and  the  OTAG  States  have 
recommended  a  range  of  possible  NOx 
emission  reduction  requirements  to  the 
EPA.  EPA  proposed  a  SIP-call  on 
November  7. 1997  in  response  to  the 
recommendatioru  of  OTAG.  Therefore, 
it  is  Bkaly,  assuming  that  thta 
riilemaking  is  finalized,  that  significant 
NOx  emission  reductions  in  the  eastern 
half  of  the  United  Sutes  will  result  from 
the  OTAG  process.  These  emission 
raductions  should  also  lower  osoite 
levels  in  the  Evansville  aiee  in  the 
future,  but  are  not  being  relied  on  to 
meet  or  to  tnaintotn  the  one-hour  ozone 
standard  in  the  Evansville  area. 

D.  Source  Ckowth  and  the  Maintenance 
Plan 

1.  Comment 

Several  commenten  believe  that  the 
fnfint*n»nr»  plan  Submitted  with 
Indiana's  radesignation  request  is 
outdated  and  should  be  upidated  to 
reflect  the  emission  increases  that  have 
occurred  or  an  expected  to  occur  in  the 
region  as  a  result  of  source  growth.  The 
commenten  note  the  source  impacts  ot 
new  sources,  such  as  A.1C  Steel,  the 
Casino  Aztar  River  Boat  (indirect  traffic 
growth),  and  the  Toyota  truck  plant  to 
be  located  in  neighboring  Gibaon 
County.  The  commenten  believe  that 
thaae  new  sources  lead  to  increases  in 
population,  vehicle  miles  traveled,  and 
inoustrial  emissions,  invalidating  the 
existing  meintenance  plan.  The 
commenten  state  that  EPA  should 
review  the  maintenance  plan  in  light  of 
theae  new  emissions  and  that  the 
maintenance  plan  submitted  in  1993  is 
obsolete. 

Response 

Although  the  maintraance  plan  was 
submitted  in  1993,  prior  to  the  source 
growth  noted  by  the  commenten,  and 
uses  1990  as  the  attaiiunent  base  year, 
EPA  sees  no  reason  to  dis^)prove  the 
maintenance  plan  based  on  source 
growth  in  recent  yean.  This  conclusion 
is  based  on  several  reasons.  Pint, 
despite  any  source  growth,  Vanderburgh 
County  is  currentiy  attaining  the  ozone 
standwd  and  has  continuously  attained 
the  standard  throughout  the  period 
during  which  the  radesignation  request 
has  been  pending.  To  the  extent  that  the 
Alcoe  monitor  indicated  nonattainment 
during  this  period,  the  nonattainment 
problem  was  not  monitored  in 
Vandeibuigh  County  itself,  but  rather  in 
neighboring  Warrick  County  (currant 
data  shows  that  Warrick  County  is  also 
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attaining  the  one-hour  ozone  standard). 
Therefore,  the  source  growth  has  not 
prevented  attainment  of  the  standard  in 
Vanderburgh  County.  Second,  in  the 
case  of  the  future  emissions  fiom  the 
Toyota  truck  plant,  IDEM,  through  the 
source  permit  development  process,  has 
evaluated  the  ozone  impacts  of  these 
emissions  on  the  Evansville  area, 
including  potential  impacts  on  critical 
ozone  monitoring  sites  in  Warrick 
County.  The  State  has  concluded  that 
increased  ozone  precursor  emissions 
from  this  Cscility  will  not  cause  an 
ozone  standard  violation  at  any  of  the 
monitoring  sites.  Finally,  the 
maintenance  plan  sulnnitted  by  IDEM 
contains  provisions  for  addressing 
unexpected  emission  increases.  As 
noted  in  the  March  14, 1997  proposed 
rulemaking  (62  FR  12141).  IDEM 
commits  to  poriodically  review  area 
emissions  and  to  conduct  a  review  of 
the  ozone  impects  of  increasing 
emissions  if  the  VOC,  NOx.  or  Carbon 
Monoxide  (00)  emissions  in  the  area 
increase  above  the  1990  leveL  If  the 
review  indicates  that  the  increased 
emissioru  have  the  potential  to  cause  a 
violation  of  the  ozone  standard.  IDEM 
would  determine  and  adopt  the 
emission  controls  needed  to  eliminate 
the  potential  air  quality  problem. 
Therefue,  increasing  emissions  should 
not  present  a  problem  for  maintenance 
of  the  ozone  standard  in  this  area  as 
long  ea  IDEM  implements  the 
maintenance  plan. 

As  additional  insurance  toward 
maintenance  of  the  standard,  it  should 
be  noted  that,  based  on  the  adopted 
maintenance  plan,  if  increasing 
emissions  do  cause  a  fotiue  violation  of 
the  standard,  IDEM  is  committed  to 
select  emission  control  measures  from 
the  contingency  measure  list  for 
implententation  toward  attainment  of 
the  ozone  standard. 

Finally,  it  is  noted  that  the 
commenten  have  presented  no  air 
quality  analyses  to  demonstrate  that  the 
new  sources  (or  indirect  sources)  in  the 
area  have  the  potential  to  cause  hiture 
violations  of  the  ozone  standard.  The 
EPA  continues  to  find  Indiana's 
maintenance  plan  to  be  acceptable. 


2.  Comment 

Because  of  recent  source  growth  in 
Vanderburgh  County  and  in 
Southwestern  Indiana,  a  commenter 
believes  that  the  EPA  should  not 
redesignate  Vanderburgh  Coimty  to 
attainment  of  the  ozone  standard  until 
the  State  implements  an  equitable 
program  that  regulates  hydrocarbon 
emissions  (VOC  emissions)  from 
industrial  sources. 


Response 

Under  section  107(dX3)(E)(v)  of  the 
CAA.  EPA  may  not  approve  the 
ledesignation  of  an  area  to  attaiimient  of 
a  standard  until  the  State  has  met  all 
requirementa  applicable  to  the  area 
under  section  110  and  part  D  of  the 
CAA.  As  stated  in  the  proposed 
rulemaking  for  the  Vanderburgh  County 
redesignation,  the  EPA  believes  that  the 
State  of  Indiana  has  complied  with  the 
requirementa  of  the  CAA  as  they  pertain 
to  the  Evansville  ozone  situation  (the 
CAA  requirementa,  as  noted  above,  do 
not  require  additional  VOC  emission 
controls  for  industrial  sources  in  die 
Evansville  area).  In  addition,  as  noted 
above,  the  area  has  attained  the  one- 
hour  ozone  standard  without  the 
implementation  of  additional  VOC 
emission  controls  on  industrial  sources. 
Therefore.  EPA  has  no  basis  for 
requiring  additional  emission  controb 
on  industrial  sources. 

3.  Conunent 

A  conunenter  notes  that  he  had 
expected  the  1990  ozone  nonattainment 
designation  for  Vanderburgh  County  to 
have  residted  in  emission  reductionsjn 
the  area.  Instead  of  emission  reductions, 
the  commenter  believes  that  the 
available  information  pointa  to 
industrial  and  mobile  source  growth. 
The  commenter  believes  that  local 
economic  development  eCforta  have 
increased  since  Vanderburgh  County   ' 
became  nonattainment  for  ozone  with 
resulting  increases  in  die  number  of 
pollutiitg  industries. 

Response 

Responses  to  conmienta  1  and  2  of 
this  siibaection  generally  address  this 
conunent.  With  regard  to  the  last  point 
of  the  comment,  there  is  no  evidence 
that  local  ecoiuimic  development  efEcHts 
have  focused  on  attracting  polluting 
industries  to  Vanderburgh  County  since 
Vanderburgh  County  became 
nonattainment  for  ozone.  In  foct,  it 
should  be  noted  that  a  Toyota  truck 
plant  has  chosen  to  locate  in  Gibson 
Coimty  (an  ozone  attainment  area) 
rather  than  in  Vanderburgh  County, 
where  a  larger  labor  force  may  be  found. 
The  nonattaiiunuit  desigruition  of 
Vanderburgh  Coimty.  thus,  may  have 
been  a  factor  in  the  location  of  this  plant 
outaide  of  Vanderburgh  County. 
Therefore,  the  commenter's  last  point  is 
not  supported. 

4.  Comment 

Commenten  note  that  EPA's  and 
IDEM's  use  of  1990  as  a  base  year  for  the 
maintenance  plan  is  not  an  accurate 
reflection  of  the  current  conditfons.  The 
commenten  state  that  Evansville's 


economy  has  significantiy  changed  in 
the  last  few  yean,  and  it  follows  that 
ozone  precursor  emission  data  would  be 
very  different  if  data  from  1994  and 
1995  were  used  for  decision  nmUng  in 
1997  and  1998.  The  conunenten  believe 
that  the  current  data  should  be  used  as 
a  matter  of  policy  and  common  sense. 

Response 

As  noted  above,  Indiana's 
maintenance  plan  Cor  the  Evansville 
araa  commita  the  State  to  periodically 
review  the  area's  emissioiu  and  to  *f^^ 
action  if  the  VOC.  NOx.  or  CO  emissions 
in  Vanderburgh  County  increase  to 
levels  above  those  in  1990.  If  emissioru 
have  significantiy  increased  in  a  Timmwr 
previously  not  accounted  for  in  the 
maintenance  plan,  a  periodic  review  of 
the  emissions  should  detect  this  growth 
and  should  lead  to  oonective  acticms.  if 
determined  to  be  needed  to  prevent  an 
ozone  standard  violation.  In  addition,  it 
should  be  noted  that  the  choice  of  1990 
as  the  maintenance  demoiutration  base 
year  was  appropriate  when  n^M 
prepared  the  redesignation  request  in 
1993. 

Also  as  noted  above,  die  araa  is 
currentiy  attaining  the  ozone  standard. 
If  emissions  have  increased  to  above- 
1990  levels,  this  would  imply  that 
emission  levels  higher  than  thoae  in 
1990  could  be  sustained  without 
violating  the  ozone  standard.  Requiring 
the  maintenance  plan  to  be  revised  to 
incorporate  the  higher  ffmissJo'TS  %rould 
not  result  in  a  requirement  for 
additional  emission  controls  to 
compensate  for  the  increase  in 
emissioru,  but  would  allow  one  to 
assume  that  emissioiu  exceeding  the 
1990  levels  (assuming  emissioru  have 
increased  to  levels  alxive  the  1990 
levels)  would  not  cause  a  violation  of 
the  one-hour  ozone  standard.  The 
current  maintenance  plan  encourages 
the  State  to  maintain  Iowot  emissioiu  in 
the 


5.  Comment 

A  commenter  notes  that,  according  to 
recent  press  releases,  several  firms, 
includhig  GE  Plastics  in  Posey  County 
and  American  Steel  Extrusion  in 
Vanderburgh  County,  have  applied  to 
IDEM  for  pennita  to  increase  VOC 
emissioru  with  no  oCbeta  from  other 
sources  as  required  by  the  Act 

Response 

This  is  not  an  issue  relevant  to  the 
redesignation  at  hand,  but,  instead,  is 
relevtmt  to  new  source  review 
requirementa.  The  commenten  should 
address  this  issue  through  comments  on 
the  new  source  pennita  when  they  are 
reviewed  under  Indiana's  source 
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pennitting  procedures.  Indiana  allows 
for  public  review  of  sucb  new  source 
permits. 

In  sddition,  if  the  emissions  in  the 
area  do  increase  as  result  of  the  source 
permit  revisions.  IDEM  would  have  to 
take  those  amission  increases  into 
account  imder  the  periodic  emissions 
review  covered  by  the  maintenance 
plan.  If  the  emissions  increases  are 
determined  to  have  a  potential  to  cause 
a  future  ozone  standard  violation,  the 
State  would  have  to  activate  emission 
control  measures  to  mitigete  the 
problem. 

Finally,  it  should  be  noted  that,  since 
Vanderburgh  County  is  being 
ladesignated  to  attainment  for  ozone, 
new  sources  will  not  be  required  to 
obtain  future  offsets  for  new  source 
growth. 

6.  Comment 

A  commenter  notes  that  the  EPA  has 
Cslled  to  meet  the  tests  required  under 
section  107(dH3ME)  of  the  Qaan  Air 
Act.  The  commenter  believes  that  the 
EPA  has  erred  in  not  meeting  the  test  of 
section  107(dM3MEMi)  •ince  there  is  s 
current  (1994)  violation  of  the  ozone 
standard  in  the  Evansville  area.  The 
EPA  has  also  erred  in  not  meeting  the 
test  of  section  107(dK3)(E)(iii),  which 
sets  the  requirement  that  permanent  and 
enforceable  emission  reductions  be 
shown  to  be  responsible  for  the 
obearved  improvement  in  air  quality. 
The  commenter  questions  how  the  EPA 
can  make  a  declaration  of  the 
connection  between  emission 
reductioiu  and  air  quality  given  that  no 
SIP  has  ever  been  put  into  place  for  the 
Bvaaaville  area  as  was  required  by  the 
Clean  Air  Act  when  Vanderburgh 
County  was  designated  as 
nonaltainnwnt  for  ozone. 

The  commenter  notes  tliat  during  the 
years  of  1988  through  1993.  when  the 
area  was  first  recommended  for 
ledeaignation  to  attainment,  the  only 
reductions  in  ozone  precxusors  came 
about  as  a  result  of  a  serious  economic 
slump.  Several  VOC  emitters  shut 
down,  resulting  in  the  improved  air 
quality  observed.  As  soon  as  the  local 
economy  rebounded,  monitors  in  the 
aiva  again  showed  exceedanoes  of  the 
■luidard.  including  the  Warrick  County 
ozone  standard  violation. 

The  commenter  notes  that,  in  the  pest 
several  years,  there  has  been  a  large 
ecnnomk;  development,  which  will 
causa  ftnAMr  air  quality  deterioration. 
The  Toyota  truck  plant  in  Gibson 
County  has  been  permitted  to  emit  3,490 
tons  of  VOC  par  year  just  seven  miles 
north  of  Vanderburgh  County.  The 
General  Electric  facility  in  Posey  County 
has  undergone  substantial  gro%vth.  A 


soybean  processing  plant  is  schedided 
for  construction  in  Posey  County  that 
will  emit  as  much  as  1 ,400  tons  of  VOC 
per  year.  In  addition,  in  Posey  County, 
the  Countrymark  Refinery  is  increasing 
emissions  to  near-capacity  levels. 

In  Warrick  County,  the  Alcoa  fiKility 
has  increased  emissicms  significantly.  In 
addition,  a  new  cold  rolled  steel  facility 
(A.K.  Steel)  is  under  construction  with 
plans  to  add  a  hot  rolled  mill  in  the  next 
phase  of  expansion. 

Within  Vanderburgh  County,  power 
plants  which  operated  at  limited 
capacity  are  gearing  toward  total 
capacity  operation  due  to  the 
deregulation  of  the  electric  utility 
industry.  The  Evansville  aree  sports  the 
largest  concentration  of  coal-fired  povrer 
planta  in  the  United  States,  with  3  of  the 
top  10  plants  in  the  United  SUtes 
located  within  this  area. 

The  Casino  Axtar  River  Boat  has  led 
to  significantly  higher  vehicle  traffic 
within  the  last  year.  In  addition,  growth 
in  the  retail  sector  during  the  last  two 
years  has  led  to  significant  traffic 
gro%irth. 

All  of  these  facts  concerning  source 
growth  dispute  any  EPA  declaration  that 
reductions  in  osone  precursors  have 
talcen  place  in  this  area. 

Response 

At  the  time  IDEM  submitted  the 
radasignation  request  in  1903,  VOC  and 
NOx  amission  reductions  had  occurred, 
contoibuting  to  the  air  quality 
improvaiMat  observed  subaequent  to 
1988.  Thna  Mnission  reductions,  have 
occurred  primarily  through  source 
closures,  which  IDEM  has  made 
permanent  and  enforceable  through  the 
termination  of  source  permits,  and 
through  mobile  source  emisaion 
reductions  pursuant  to  the  Federal 
Motor  Vehicle  Emission  Control 
Program  (FMVCP).  At  the  time  of  the 
redesignation  request  submitthl,  it  was 
appropriate  to  give  credit  to  these 
permanent  and  enforceable  emission 
reductions  as  contributors  to  the 
observed  air  quality  improvement  in  the 
Evansville  area. 

With  regard  to  recent  emission 
impects  fiitMn  new  source  growth,  it  is 
acknowledged  that  such  source  growth 
has  occurred.  It  is  noted,  however,  that 
this  does  not  constitute  a  problem  for 
Indiana's  maintenance  plan.  The 
maintenance  plan  for  the  aree  contains 
contingency  measures  triggered  by 
increases  in  emissions  exceeding  the 
1990  attainment  year  emissions  levels.  If 
the  periodic  review  of  VOC  and  NOx 
emissions  shows  increeses  to  levels 
exceeding  the  1990  levels,  IDEM  has 
committed  to  initiate  a  study  of  the 
impect  of  the  emissions  increase  on  air 


quality  and  to  take  action  in  terms  of 
sdditional  emission  controls  if  the 
analyses  indicate  the  emission  increases 
hsve  a  potential  to  cause  a  future  ozone 
standard  violation.  Therefore,  the 
maintenance  plan  contains  safeguards 
against  the  impacts  of  tmexpected 
emission  increases,  and  the  EPA  sees  no 
reason  at  this  time  to  disapprove  the 
maintenance  plan  on  the  basis  of  any 
recent  emission  increases. 

It  is  noted  that  the  maintenance  plan 
did  assume  some  future  groMrth  in 
emissioiu  would  occur  as  a  result  of 
changes  in  the  economy  and, 
nonetheless,  demonstrated  maintenance 
of  the  ozone  standard  in  Vanderburgh 
County  for  10  years  into  the  future. 
Moreover,  despite  any  recent  emission 
increases  from  new  source  growth,  the 
1995  through  1997  ozone  data 
demonstrate  continuing  sttainment  of 
the  ozone  standard  in  Vanderburgh 
County  and  cxirrent  attainment  of  the 
ozone  standard  in  sunoimding  counties. 
Although  part  of  this  attainment  may  be 
due  to  favorable  meteorology,  it  must  be 
noted  that  this  attainment  period 
includes  1995,  a  year  particularly  noted 
for  meteorological  conditions  favorable 
to  high  ozone  concentrations.  Despite 
this,  ozone  standard  exceedances  were 
not  prevalent  in  the  Evansville  area 
during  this  period  (a  single  ozone 
standard  exceedance  of  0.131  parts  per 
million  was  recorded  at  the  Boc»eville 
site  in  1995,  with  no  other  exoeedances 
in  the  area).  Obviously,  the  growth  in 
VOC  emissions  did  not  contribute  to  an 
ozone  standard  violation  in  1995 
despite  favorable  meteorological 
conditioiu.  Equally  important,  despite 
new  source  growth,  no  ozone  standard 
exceedances  were  recorded  in  the  aree 
during  the  1995  through  1997  period. 
lliaae  observations  argue  against  the 
concerns  of  die  commenter  regarding 
the  impacts  of  new  source  growth. 

Although  the  emission  increases 
resulting  from  source  growth  (war 
watching  through  the  maintenance  plan, 
the  fad  that  these  emission  increases 
exist  does  not  lead  to  the  conclusion 
that  the  maintenance  plan  is  flawed  or 
should  be  disapproved. 

E.  Action  Committee  for  OMone 
Reduction  Now 

The  proposed  rulemaking  described  a 
public  forum  process  used  in  the 
Evansville  area  to  select  contingency 
measures  for  possible  adoption  and 
implementation.  Although  this  public 
forum  has  resulted  in  the  selection  of 
possible  emission  control  measures 
which  may  further  improve  ozone  levels 
in  the  Evansville  area,  it  should  be 
noted  that  the  State  has  not  relied  on 
measiues  to  attain  the  one-hour 
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standard,  the  EPA  has  not  relied  on 
these  measures  as  a  basis  for  its 
approval  of  Indiana's  redesignation 
reouest  for  Vanderbtugh  County. 

The  group  formed  to  cany  out  the 
selection  of  possible  control  measures 
was  given  the  title  of  the  Action 
Committee  for  Ozone  Reduction  Now 
(ACORN).  The  follo«nng  comments 
relate  to  EPA's  discussion  of  ACORN 
and  the  selected  emission  control 
measures. 

1.  Comment 

A  commenter  notes  that,  through 
participation  in  the  ACORN  process,  the 
following  concerns  may  be  raised  with 
regard  to  the  resulting  emission  control 
measures: 

a.  There  are  no  requirements  for 
enforcement  of  the  proposed  emission 
reductioiu: 

b.  The  proposed  emission  reductions 
do  not  address  the  regional  nature  of  the 
ozone  problem  in  Vanderburgh  Cotmty. 
The  commenter  believes  that  the  high 
ozone  levels  monitored  in  Vanderbur^ 
County  may  be  attributed  to  ozone 
practirsor  emissions  outside  of 
Vanderburgh  County;  and, 

c.  The  proposed  emission  reductions 
do  not  addrcHss  the  ozone  impacts  of  the 
area's  expanding  population,  increasing 
traffic,  and  increasing  industrial 
emissions. 

Response 

The  following  addresses  the  three 
issues: 

a.  The  ACORN  process,  as  discussed 
in  the  proposed  rulemaking  led  to 
recommendations  for  the  following  four 
emission  control  measures:  (1)  High 
voliune  low  pressure  (HVLP)  paint  gun 
change  outs  for  autobody  refinishing 
and  paint  spraying  operations;  (2)  Stage 
I  gasoline  vapor  recovery  during  loadkig 
of  tmdeiground  storage  tanks  at  gasoline 
service  stations;  (3)  establishment  of  a 
pollution  prevention  and  education  t«»V 
force;  and  (4)  use  of  less  polluting 
gasoline.  To  implement  measures  (1). 
(2).  and  (4)  in  an  enforceable  manner, 
the  State  must  adopt  the  measures  in  the 
form  of  enforeeable  regulations.  IDEM 
has  informed  the  EPA  that  the  State  is 
in  the  process  of  adopting  measures  (1) 
and  (2).  and  are  giving  further 
consideration  to  measure  (4),  which  is 
not  being  processed  for  adoption  at  this 
time.  Implementation  and  enforcement 
of  the  measures  in  the  future  will  help 
maintain  the  ozone  concentrations  in 
the  area  at  below-standard  levels. 

The  third  measure,  establishment  of  a 
pollution  prevention  and  education  task 
force,  may  not  lead  to  specific 
r^ulations,  but  will  probably  lead  to  a 
list  of  suggested  pollution  prevention 


procedures.  Since  pollution  prevention 
procedures  may  be  applied  to  many 
sources  and  source  categories,  it  is 
impossible  for  tiie  State  to  develop 
emission  control  regulations  for  all  or 
most  source  categories.  The  State, 
however,  may  take  an  actiye  role  in 
promoting  the  use  of  such  procedures. 
It  is  not  clear  at  this  time  whether  the 
pollution  prevention  task  force  has 
actually  been  established  or,  if  so, 
whether  the  task  force  has  made  specific 
recommendations  for  pollution 
prevention  measures.  In  addition,  it 
should  be  noted  that  this  process  may 
be  community-based,  with  local 
residents  and  industries  taking  the  leed 
rather  than  the  State; 

b.  See  respons^  to  comments  in 
subsection  B.  above;  and 

c.  See  responses  to  comments  in 
subsection  D.  above. 


2.  Comment 

A  commenter  notes  that,  since 
Vanderburgh  Coimty  was  redesignated 
as  nonattaiiunent  for  ozone,  no  formal 
program  was  implemented  to  reduce 
ozone  levels,  and  nothing  has  been  done 
to  implement  the  ACORN  proposals. 

Resfionse 

As  noted  in  the  proposed  rulemaking, 
since  Vanderburgh  Coimty  is  classified 
as  a  marginal  ozone  nonattainment  area 
and  since  the  area  was  not  subject  to 
RACT  rule  correction  requirements  or  to 
vehicle  inspection/maintenance 
program  correction  requirements,  the 
State  is  not  required  by  the  CAA  to 
develop  new  emission  control 
regulatioiu  for  this  area.  The  State  has 
met  all  requirements  relevant  to  the 
marginal  nonattainment  status  of  this 
area. 

With  regard  to  the  implementation  of 
the  ACORN  proposfds.  see  the  response 
above. 

3.  Comment 

^  commenter  notes  that  reliance  on 
IDEM,  local  officials,  and  ACORN  for 
local  controls  is  unacceptable  for  several 
reasons.  First,  the  ACORN  proposals  are 
minimal  in  scope  and  the  ACORN 
process  has  broken  down.  Second.'the 
ACORN  emission  reductions,  if  they 
occur,  are  voluntary  pollution 
prevention  techniques.  Although  the 
voluntary  ^proach  has  been  available 
in  the  past,  industries  have  failed  to 
reduce  emissions.  The  commenter 
believes  that  the  voluntary  emission 
reductions  must  be  backed  by  RACT 
requirements  on  any  industry  that  fails 
to  make  a  documented  effort  to  reduce 
emissions. 


Response 

The  AOORN  process  has  not  broken 
down  and  has  reached  conclusion  with 
the  recommendation  of  the  four 
emission  control  measures  discussed 
above.  These  measures  have  the 
potential  to  produce  significant 
emission  reductions.  Stage  I  umia^tj^m 
controls,  use  of  cleaner  hiels,  and  use  of 
HVLP  spray  guns  have  the  potential  to 
produce  significant  emission  reductions 
if  supported  by  State  adopted 
regulations.  Pollution  prevention,  if 
aggressively  pursued  and  promoted, 
also  has  a  potential  for  significant 
emission  reductions.  Regardless  of  the 
emission  controls  selected,  the  amiffi^yp 
controls  will  be  useful  in  offsetting  the 
impacts  of  source  growth  and  will  lower 
the  potential  for  future  ozone  standard 
exceedances.  (These  emission 
reductions  Mrill  contribute  toward 
attainment  of  the  eight-hour  ozone 
standard.) 

With  regard  to  RACT,  because  of  the 
marginal  ozone  nonattainment 
classification  of  Vanderburgh  County 
and  section  182(a)  of  the  CAA,  RACT  is 
not  required  in  Vanderburgh  County.  In 
addition,  because  of  the  attaiiunent  of 
the  ozone  standard  during  the  1995 
through  1997  period,  the 
implementation  of  RACT  is  not  needed 
to  attain  the  one-hour  ozone  standard. 

4.  Comment 

A  commenter  notes  that  EPA's 
proposed  redesignation  is  loaded  with 
supposition,  hope,  and  wishes  that  the 
paper  pushing  of  industries  and  ACORN 
will  pay  off  in  attaining  and  maintaining 
the  standard.  T^e  proposed 
redesignation,  however,  misses  the 
point  of  the  CAA  which  is  to  improve 
the  health  of  humans.  No  amount  of 
wishing  will  change  the  ill  healti!i  tiiat 
local  residents  experience  in  the 
summer  months,  when  industrial 
emissions  are  trapped  by  the 
meteorological  inversions  that  ia^e 
common  in  the  area.  Calling  the  area 
"attainment"  will  not  reduce  one  pound 
of  pollution  and  will  hasten  degradation 
of  the  region's  air  by  allowing  massive 
increases  in  pollution  in  the  one  county 
that  is  nonattainment 

Response 

The  Clean  Air  Act,  in  part  D,  specifies 
the  minimum  requirements  for  State 
ozone  control  plans  for  various  ozone 
classifications.  The  State  of  Indiana  has 
met  the  requirements  for  marginal  areas 
in  Vanderburgh  County.  Given  the  1995 
through  1997  attainment  of  the  ozone 
standard  and  the  State's  compliance 
with  SIP  reqtiirements,  Vanderburgh 


64732     Fatbral  Kaglalar  /  Vol.  62.  No.  236  /  Tuesday.  December  9.  1997  /  Rule*  and  Regulations 


Federal  Rqtbter  /  Vol.  62,  No.  236  /  Tuesday.  December  9,  1997  /  Rules  and  Regulations     64733 


County  qualifiM  for  the  daMgnation  of 
attainment. 

5.  Comment 

While  the  commenter  participated  in 
the  ACORN  proceu  and  endonea  the 
nwiHiiiiiaiMlaHnni  it  has  made,  the 
ccHnmenter  notes  that  it  was  the  belief 
of  the  ACORN  paiticipanU  that  the 
proposals  tliat  came  out  of  the  procaas 
would  do  little  to  actually  reduce  oxone 
precursors.  In  addition,  nowhere  in 
EPA's  notice  of  proposed  rulemaking 
m>r  in  its  associated  technical  support 
document  does  the  EPA  offer  any 
concrete  evidence  that  the  air  qtiality 
will  be  improved  to  healthful  levels  as 
a  result  of  the  recommendations  of 
ACORN,  even  if  fully  implemented. 

The  commenter  notes  that  ACORN 
provided  only  the  "lowest  common 
donomixMtor"  approach  and  offered  a 
bare  ffiinimnm  emission  control 
propnaal  on  which  the  group  could 
reach  conaensus.  The  commenter 
believes  this  allowed  the  industry  to 
write  its  own  regulations  because  the 
industrial  sector  of  the  ACORN  group 
stifled  the  solutions  offered  by  the 
citizen  representatives. 

For  EPA  to  claim  that  ACORN's 
recommendations  reflect  the  desire  of 
the  community  is  dishonest.  It  was 
apparent  to  the  commenter  that  ACORN 
was  used  by  IDEM  to  achieve  a  no- 
action,  min<""l  result  that  would  satisfy 
the  industry  and  appease  the  public. 

Response 

As  noted  above,  the  1995  through 
1997  ozone  data  demonstrate  that  the 
Evansville  area  has  attained  the  ozone 
standard  without  the  implementation  of 
the  ACORN  recommendations.  EPA  is 
not  relying  on  the  impacts  of  the 
ACORN-related  controls  to  justify  the 
tedesignation  of  Vanderburgh  County  to 
attaiimient  of  the  ozone  standard. 
Nonetheless,  it  must  also  be  noted  that 
source  growth  is  anticipated  in  this  area. 
CEPA  sees  no  data  countering  IDEM's 
souice  growth  estimates  for 
Vanderourgh  County  contained  in  the 
maintenance  plan.  Much  of  the  large 
source  growth  has  occurred  outside  of 
Vanderburgh  County.  The  maintenance 
plan  only  deals  with  emission  changes 
within  Vanderburgh  County.  EPA  does 
not  require  the  State  to  consider  source 
growth  outside  of  the  existing 
Donattainment  area  as  part  of  the 
maintenance  plan.)  Although  not  yet 

Suantified,  it  must  be  recognized  that 
le  AOORN  measures,  if  implemented, 
have  the  potential  to  ofbet  source 
growth  impacts. 

IiuufBcient  data  are  available  to  allow 
the  EPA  or  IDEM  to  determine  the  full 
extent  of  the  emission  impacts  of 


ACORN'S  recommendations.  Until 
adopted  regulstions  are  in  place  and 
pollution  prevention  recommendations 
have  been  selected,  it  is  impossible  to 
determine  all  of  the  emission  impacts. 
Nonetheless,  assuming  that  emission 
control  regulations  are  adopted,  it  must 
be  concluded  that  the  ACORN 
recommendatioiu  could  lead  to 
significant  emission  reductions. 

EPA  has  never  stated  that  the  ACORN 
recommendations  represent  the  wishes 
of  the  entire  public  in  the  Evansville 
area.  Since  ACORN  had  wide 
representation  from  government, 
industry,  and  the  public,  it  must  be 
Msumed  that  some  people  involved  in 
the  ACORN  process  may  have  raised 
some  objections  to  the  recommended 
emission  control  measures  or  may  have 
recommended  emission  controls  not 
finally  selected.  The  indication  that  the 
AOORN  recommendations  are  a 
consensus  opinion  implies  some  level  of 
dissent  on  selected  amission  control 
measures  as  well  as  on  the  emission 
control  measures  not  selected. 

6.  Comment 

A  commenter  notes  that  the  reliance 
on  Pollution  Prevention  (P2),  if  it  is  ever 
implemented,  as  a  volimtary  meesure  to 
gain  nearly  two-thirds  of  the  total 
ACORN-racommended  emission 
reduction  is  very  suspect  Throughout 
the  ACORN  process,  proponents  of  the 
P2  approach  informed  the  officials  that 
P2  is  purely  "market  driven"  and  would 
carry  no  cost  to  anyone  except  the  cost 
to  local  govenmient  for  staffing  a  P2 
office  to  provide  education  and  support 
for  P2  efforts.  The  commenter  believes 
that  this  supposition  can  not  be 
supported. 

It  is  obvious  that  market  driven  P2  has 
been  available  in  the  area's  history  to 
cure  the  area's  air  pollution  problem.  If 
P2  can  be  achieved  at  no  cost  to 
indiutry,  it  would  have  already  been  in 
place  for  economic  reasons.  The  fsct  is 
that  P2  is  little  mora  than  a  hope.  wish. 
and  dream  liar  most  of  the  area's 
industry  and  it  will  require  substantial 
capital  investment  for  whomever  takes 
this  path. 

Tb«  commenter  believes  EPA-'s 
reliance  on  a  vohmtary  emission 
reduction  program  in  an  area  with  a 
history  of  resisting  air  pollution  controls ' 
does  not  comply  with  the  intent  of  the 
CAA.  The  commenter  believes  that  P2 
should  be  becked  up  with  a  requirement 
for  the  implementation  of  RACT  for 
sources  that  fail  to  make  a  good  fisith 
effort  to  reduce  their  emissions  using  P2 
techniques.  The  imposition  of  RACT 
gives  industries  incentives  to  implement 
P2  techniques. 


Response 

P2  programs  are  designed  to  reduce 
emissions  through  process  changes  that 
should  be  economically  advantageous  to 
the  industries,  such  as  process  changes 
to  reduce  waste  and  the  need  for  mw 
materials,  lowering  production  costs.  If 
P2  programs  are  successfully 
established,  some  industries  should  take 
advantage  of  the  programs  from  an 
economic  standpoint. 

The  EPA  has  never  placed  significant 
reliance  on  volimtary  programs  in  areas 
with  npnHniHng  air  qtiality  problems 
and  ozone  classifications  requiring 
definitive  onission  controls  under  the 
CAA.  Nonetheless,  the  EPA  has  seen  the 
merit  in  promoting  P2  programs  as 
supplements  to  other  controls.  Since  P2 
programs  era  intended  to  provide 
industries  with  economic  incentives  to 
reduce  emissions,  one  can  assume  that 
the  industries  will  adopt  such  programs 
if  the  programs  are  implementable  and 
well  understood  by  the  industrial 
representatives.  P2  implementation  does 
require  significant  efforts  to  document 
P2  approaches  and  to  properly  educate 
the  applicable  industries.  Significant 
up-front  investments  may  be  needed, 
but  should  result  in  long  term  peyofb 
through  lowered  production  costs.  EPA 
acknowledges  that  such  efforts  may  not 
be  easy  or  quickly  embraced  by  the 
industries. 

Again,  as  already  indicated  above. 
RACT  caimot  be  required  in  the 
Evansville  area  given  the  area's  marginal 
ozone  classification. 

7.  Comment 

With  regard  to  the  proposal  of 
AOORN  relative  to  paint  spray  guns,  a 
commenter  notes  that,  according  to  local 
automobile  refinishing  shop  owiters.  the 
proposal  to  require  HVLP  painting  gims 
is  virtually  unenforceable.  The 
commenter  believes  that  the  proposed 
ordinance  will  simply  require  such 
establishments  to  have  only  one  HVLP 
apparatus  in  each  of  the  refinishing 
sliops  with  no  requirament  for  the 
complete  conversion  of  the  painting 
operations. 

Response 

The  EPA  has  been  informed  by  U^M 
that  the  State  of  Indiana  is  in  the 
process  of  developing  a  regulation  to 
require  the  use  of  HVLP  units  in  the 
larger  automobile  refinishing  shops.  The 
EPA  sees  no  reeson  why  the  State  would 
be  unable  to  produce  a  regulation 
requiring  the  use  of  HVLP  units  for  all 
applicable  coating  operations.  Naturally, 
the  State  may  wish  to  exclude  smaller 
shops  from  the  application  requirements 
of  such  a  rule. 


F.  New  Oxone  Standard 

1.  Comment 

Commenters  question  the  need  for  a 
redesignation-now  just  prior  to 
promulgation  of  a  new  ozone  standard 
(this  comment  was  prepared  prior  to  the 
July  18, 1997  promulgation  of  the 
re^dsed  ozone  standard).  The 
commenters  question  whether  this  is  to 
permit  new  industries  to  develop  before 
the  new  standard  goes  into  effect 

Response 

The  designation  being  considered  in 
this  action  is  pertinent  to  only  the  one- 
hour  standard.  Designations  for  the 
eight-hour  standard  will  be  made  in  the 
,  future  in  accordance  with  the  process 
for  designating  areas  under  the  new 
standard  and  this  redesignation 
rulemaking  action  has  no  relevance  for 
that  future  designation  action. 
Moreover,  it  would  be  inappropriate  to 
maintain  the  one-hour  nonattaiimient 
designation,  if  no  longer  applicable,  on 
the  assumption  that  the  Evansville  area 
might  be  designated  as  nonattainment 
for  the  eight-hour  ozone  standard  in  the 
future. 

2.  Comment 

A  commenter  states  that,  taken  within 
the  context  of  the  proposed  (now 
promulgated)  ozone  standard,  it  does 
not  make  sense  to  proceed  with  the 
redesigiution  of  Vanderburgh  County 
under  the  onorhour  standard.  It 
appeared  to  the  commenter  that  the  EPA 
was  proposing  the  redesignation  so  that 
it  could  occur  prior  to  the 
implementation  of  the  new  ozone 
standard,  providing  the  EPA  with  an 
additional  three  years  of  time  before 
strict  enforcement  of  whatever  changes 
in  the  ozone  standard  are  made.  The 
commenter  notes  that  this  undermines 
the  efforts  of  local  citizens  to  clean  up 
the  air  quality  in  the  area. 

Response 

As  noted  above,  the  original  one-hour 
ozone  standard  and  the  new  eight-hour 
ozone  standard  are  considered  to  be 
separable  in  terms  of  requiring  emission 
controls  and  determining  the  area's 
attaiiunent  status.  To  do  otherwise 
would  result  in  the  Evansville  area 
being  arbitrarily  treated  differently  than 
other  areas  in  the  country  which  are 
currentiy  attaining  the  one-hour 
standard  or  for  which  the  one-hour 
standard  may  be  revoked  on  the  basis  of 
air  qiulity  data  attaining  the  one-hour 
standard  (see  discussion  below 
regarding  the  revocation  of  the  one-honr 
standard). 


G.  Toxics  and  Health  Concerns 

1.  Comment 

A  resident,  who  lives  close  to  the 
Alcoa  fecility  in  Warrick  County, 
believes  that  the  toxic  emissions  from 
this  company  are  very  harmful  and 
detrimental  to  the  lo^  enviroimient, 
including  causing  pitting  and  dark  spots 
on  building  surfaces.  The  commenter 
believes  that  many  residents  in  the  area 
suffer  with  breathing  problemi. 

Response 

The  EPA  is  very  concerned  about 
breathing  problems  caused  by  toxic 
emissions  and  other  air  pollutants.  It  is 
recoomiended  that  the  commenter 
contact  both  EPA  and  IDEM  with 
specific  information  on  this  problem  to 
allow  further  considerations. 
Nonetheless,  it  should  be  noted  here 
that  the  issue  at  hand  is  the  ozone 
attainment  status  of  Vanderbiugh 
County.  The  EPA  is  unaware  of  any  data 
linking  air  pollutant  emissions  frtim  the 
Alcoa  fecility  with  an  ozone  standard 
violation  in  the  Evansville  area 
(including  Warrick  County)  during  the  3 
most  recent  years. 

2.  Comment. 

A  commenter  notes  that  evidence  of 
increased  respiratory  distress  is 
motmting  in  area  residents  and  that 
there  is  evidence  that  air  quality  is  often 
the  cause  of  a  sickness  that  crosses  the 
socioeconomic  and  age  related 
population  strata.  This  sickness  is 
referred  to  by  area  doctors  as  the 
"Evaiuville  Crud,"  an  upper  respiratory 
malady  that  depletes  body  energy  aiul 
causes  coughing  and  fluid  drainage  from 
the  respiratory  system. 

Response 

EPA  acknowledges  that  air  pollution 
may  be  causing  some  respiratory 
problems  in  residents  in  this  area.  It  is 
not  clear  that  these  problems  are  due  to 
the  impacts  of  ozone,  which  is  the  focus 
of  this  rulemaking.  The  commenter 
provides  no  data  linking  elevated  ozone 
concentrations  to  the  observed  health 
problems.  The  EPA  sees  no  reason  to 
delay  the  redesignation  based  on  the 
summarized  health  problems.  The 
commenter  is  encouraged  to  work  with 
health  experts  and  IDEM  to  determine 
the  actual  pollutants  responsible  for  the 
health  problems  and  to  determine  the 
appropriate  emission  control  measures. 

3.  Comment 

A  commenter  believes  that  EPA  and 
IDEM  have  failed  to  demonstrate  that 
the  respiratory  health  of  Vanderburgh 
Coimty  residents  has  improved  due  to 
improved  air  quality.  Although  the 


commenter  realixes  that  such  a  tast  is 
not  required  by  the  CAA,  the 
commenter  believes  that,  since  the 
ozone  standard  is  health-based,  some 
criteria  for  assessing  the  impact  of 
unhealthfiil  air  on  a  population  could  be 
Mrarranted  in  lieu  of  proof  that 
emissions  have  been  reduced.  Since  it  is 
clear  that  emissions  have  not  been 
reduced  in  and  around  Evansville.  some 
quantitative  criteria  based  on  health 
impacts  should  be  offared  to  |ustiiy  the 
redesignation  to  attaiiunent 

Response 

A  redesignation  action  requires  EPA 
to  determine  that  certain  statutory 
criteria  have  been  met  EPA  has  made 
those  findings  here,  including  the 
finding  that  the  one-honr  standard  has 
been  attained.  Monitoring  attaiiunent  of  ' 
the  one-hour  standard  is  an  indicator  of 
improved  air  quality.  Given  that  the 
ozone  monitors  in  the  Evansville  area, 
including  all  ozone  monitors  in  Posey. 
Vanderburgh,  and  Warrick  Counties, 
have  indicated  attainment  of  the  ozone 
standard,  one  can  conclude,  based  on 
the  one-hour  standard,  that  ozone  levels 
are  lower  now  than  in  1988  or  1994. 
when  violations  of  the  one-hour 
standard  were  monitored  in  the  area. 

4.  Comment 

A  commento*  notes  diat,  if  the  EPA 
and  IDEM  had  done  their  jobs  eight 
years  ago  when  Vanderbuigh  County 
went  out  of  compliance  with  the  ozone 
standard  in  1988,  her  daughter  and 
thousands  of  others  may  not  have 
developed  asthma  in  the  first  place.  She 
notes  that  RACT  on  industrial  sources 
should  have  been  put  in  place  under  the 
pre-1990  Clean  Air  Act  and  thinks  that, 
if  this  had  been  done,  air  quality  would 
have  been  better  by  now.  She  thinks 
EPA  and  IDEM  have  stalled  in  enforcing 
emission  controls  to  benefit  polluting 
industries  tmd  only  respond  favorably  to 
the  wishes  of  the  industries. 

Response 

The  EPA  and  IDEM  have  sought  to 
comply  with  the  current  requirements  of 
the  CAA.  Because  of  the  time  involved 
in  redesignating  areas  to  nonattainment 
of  the  standard,  and  the  additional  time 
for  the  State  to  develop  air  quality  plans 
and  regulations  and  to  implement  those 
regulations,  RACT  rules  could  not  have 
been  adopted  until  well  after  the  1990 
revision  of  the  CAA.  The  revised  CAA 
set  forth  limited  emission  control 
requirements  for  marginal  ozone 
nonattainment  areas,  such  as 
Vanderburgh  County,  eliminating  the 
requirement  to  implement  new  RACT 
rules  in  this  area.  In  any  event, 
Vanderburgh  County  is  ciurently  in 
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attainment  of  the  standard  and  qualifies 
for  tedesignation  to  attainment 

5.  Comment 

A  commenter  asserts  that  the  EPA  is 
not  using  ciirrent  data  in  the 
determination  of  the  amount  of 
pollution  in  the  area.  The  commenter 

Suestions  what  EPA  thinks  the  TRI 
atabase  ia  for,  and  wants  to  know  if  the 
EPA  is  familiar  with  the  thousands  of 
Journals  which  are  reporting  alarming 
increases  in  many  diseases  related  to 
pollution.  The  commenter  asserts  that 
EPA  and  IDEM  are  violating  the  rights 
of  citizens  by  not  cleaning  up  pollution. 

Response 

The  Toxic  Release  biventory  (TRI) 
database  identifies  the  sources  and 
emission  rates  of  known  hazardous 
compounds  and  heavy  metals.  Only  to 
the  extent  that  some  of  these 
compounds  are  VOC  does  the  TRI 
dalMase  provide  information  relating  to 
oaona  precursor  emissions.  TRI-based 
VOC  emissions  are  only  a  subset  of  the 
total  VOC  emissions  Involved  in  the 
formation  of  ozone.  Generally,  TRI- VOC 
emissions  an  already  incorporated  into 
the  larger  ozone-related  VOC  emission 
inventories  maintained  by  the  State  and 
by  the  EPA. 

The  EPA  is  aware  of  the  growing 
number  of  journal  entries  indicating 
adverse  health  effects  due  to  various 
pollutants.  Several  thousand  articles 
and  study  reports  wrere  reviewed  in 
conjunction  with  the  recent  tightening 
revisions  of  the  ozone  and  fine 
particulate  standards.  Within  the 
constraints  of  the  CAA,  the  EPA  is 
taking  action  to  provide  additional 
protection  for  individuals  subject  to  the 
harmful  efiiscts  of  air  pollution. 
Nonetheless,  the  issue  here  is  whether 
or  not  Vanderburgh  County  (and  its 
downwind  environs)  continues  to 
violate  the  one-hour  ozone  standard. 
The  data  indicate  that  this  is  not  the 
case.  With  regard  to  the  tightened 
standards,  the  Evansville  area  will  be 
independently  evaluated  for  attainment 
of  theae  standards  in  the  future.  If  the 
OM  Is  found  to  be  violating  one  or  both 
of  these  standards,  additional  emission 
control  measures  may  be  warranted  at 
that  time. 

H.  hdiacellaneous  Comments 

1.  Comment 

A  commenter  ccmtends  that  the 
maintenance  plan  seems  to  lack 
concrete  plans  of  action  and  is  not 
legally  enforceable.  The  commenter 
doubts  the  merits  of  such  a  plan  and 
fails  to  see  how  it  will  protect  the 


public's  health  from  future  ozone 
standard  violations. 

Response 

The  maintenance  plan  outlines  the 
procedures  that  the  State  will  taka  if  a 
future  violation  of  the  one-hour  ozone 
standard  occurs  or  if  the  VOC  emission 
total  in  Vanderburgh  County  increaaas 
to  a  level  exceeding  the  1990  attainment 
year  level  (see  a  discussion  later  in  this 
rulemaking  for  poasible  impacts  of  an 
anticipated  revocation  of  the  one-hoiir 
ozone  standard).  In  the  event  of  an 
ozone  standard  violation,  it  is  dear  that 
the  State,  within  one  year  of  the 
determination  of  the  ozone  standard 
violation,  must  select  additional 
emission  reduction  controls  su£Bcient  to 
prevent  future  ozone  standard 
violationa.  The  maintenance  plan  lists  a 
number  of  emission  control  maasurea 
that  the  State  will  consider  for 
implementation  and  elimination  of  the 
air  quality  problem.  The  State  is  free  to 
select  the  appropriate  emission  control 
strategy,  but  must  demonstrate  to  the 
EPA  that  the  emission  controls  will  be 
adeqiiate  to  prevent  futiue  ozone 
standard  violations,  and  must  adopt 
such  measure  or  measures  within  the 
year  following  the  confirmation  of  the 
ozone  standard  violation.  In  the  case  of 
emission  increases  above  the  attainment 
year  level,  the  State  must  initiate  a 
study  to  determine  if  additional 
emission  controls  are  needed  to  prevent 
a  future  ozone  standard  violation.  EPA 
views  these  commitments  to  be 
adequate  and  enforceable. 

2.  Comment 

A  commenter  states  that  putting 
Vanderburgh  County  on  the  attainment 
list  is  "false  advertisement"  This 
implies  that  Vanderburgh  Coimty  could 
continue  ignoring  its  air  quality 
problems.  Controlling  emissions  from 
gasoline  and  use  of  low  pressure  paint 
shop  sprajrers  may  be  well  and  good, 
but  industry  should  also  clean  up  its 
emissions.  Thaaa  emissions  reductions 
should  occur  throughout  the  entire 
region. 

Response 

The  regional  control  component  of 
this  comment  has  been  dealt  with  in 
reaponses  to  regional  control  comments 
above. 

Again,  it  is  noted  that  the  CAA  does 
not  require  RACT  controls  in  the 
Evansville  area.  This  is  due  to  the  bet 
that  Vanderburgh  County  has  been 
classified  as  a  marginal  ozone 
nonattainment  area. 

Redesignating  Vanderburgh  County  to 
attainment  is  not  "false  advertisement," 
since  it  recognizes  the  improvement  in 


ozone  levels  in  the  Evansville  area.  It 
should  also  be  noted  that  the 
redesignation  does  not  send  the  signal 
that  the  State  or  local  officials  can 
simply  forget  about  the  impacts  of  the 
area's  emissions  on  ozone  levels.  The 
State  will  need  to  continue  to  track 
ozone  levels  and  VOC  emissions  in  the 
area  and  will  need  to  take  corrective 
actions  if  future  ozone  standard 
violations  occur  or  if  future  VOC 
emissions  climb  above  attainment 
levels. 

3.  Comment 

A  commenter  notes  that  neither  II^M 
nor  EPA  has  done  anything  to  require 
further  NOx  emission  reductions 
(beyond  those  required  under  title  IV  of 
the  CAA)  from  coial-fired  electric  power 
plants  both  in  the  immediate  reg;ion  as 
well  as  in  downwind  araas  in  southern 
Illinois  and  Kentucky. 

Response 

This  is  the  purpose  of  the  OTAG- 
related  SIP-call  referenced  in  the 
proposed  rulemaking  and  earlier  in  this 
final  rulemaking  To  reduce  the  impacts 
of  ozone  and  ozone  precursor  transport, 
such  NOx  emission  reductions  will  be 
required  in  the  near  futiue.  As  noted 
above,  on  November  7. 1997  EPA 
published  a  proposed  rulemaking  that 
will  require  States  in  the  eestem  half  of 
the  United  States  to  reduce  NOx 
emissions  to  achieve  prescribed  NOx 
budgets.  The  State  of  Indiana  was  an 
active  participant  in  the  OTAG  process, 
which  led  to  the  NOx  emission  budget 
proposed  for  Indiana. 


IV. 


Standard  Rarocetteii 


On  July  16. 1997.  Preaident  ainton 
concurred  writh  the  EPA  on  the  revision 
of  the  ozone  standard  to  an  eight-hour 
averaged  level.  As  part  of  that 
concurrence.  President  Clinton 
requested  the  EPA  to  revoke  the  one- 
hour  standard  for  areas  currently 
attaining  the  ozone  standard.  This 
standard  revocation  was  to  occur  within 
a  90  day  period  following  the 
concurrence  (the  standard  revocation 
had  not  occurred  at  the  time  of  the 
publication  of  the  current  action). 

The  revocation,  as  planned  by  the 
EPA,  will  consider  1994  throu^  1996 
data  in  selecting  appropriate  areas  for 
revocation. 

Baaed  on  1994  through  1996  data. 
Vanderburgh  County  may  be  subject  to 
revocation  of  the  one-hour  standard. 

If  the  revocation  of  the  one-hour, 
standard  becomes  affective  for 
Vanderburgh  County,  the  attainment 
status  designation  for  this  area  will  be 
replaced  by  a  notification  of  the 
revocation  of  the  one-hour  standard. 
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Future  rulemaking  and  guidance  on 
EPA's  transition  policy  (policy 
addressing  the  transition  from  the 
application  of  the  one-hour  ozone 
standard  to  the  eight-hour  ozone 
standard)  will  address  the  implications 
of  this  standard  revocation  for  the  area's 
maintenance  plan  and  other  ozone- 
related  emission  control  requirements. 

V.  Conchirioas 

None  of  the  public  comments 
reviewed  here  warrants  reversal  of 
EPA's  proposed  approval  of  the 
redesignation  of  Vanderburgh  County  to 
attainment  of  the  one-hoiir  ozone 
standard  and  approval  of  the  State's 
maintenance  plui  for  this  aree  as  a  SIP 
revision.  Monitoring  of  ozone  for  the 
1995  through  1997  period  in 
Vanderburgh  County  and  its  adjoining 
Poaey  and  Warrick  Counties  shows  no 
violations  of  the  one-hour  ozone 
standard,  demonstrating  that  this  area 
has  attained  the  one-hour  ozone 
standard. 

As  noted  above,  on  July  18, 1997  the 
EPA  promulgated  a  revised  eight-hour 
standard  for  ozone.  The  ciirrent 
rulemaking  makes  no  judgments 
regarding  die  attainment  of  the  revised 
ozone  standard  in  the  Evansville  area. 
The  attainment  status  of  this  area 
relative  to  the  new  ozone  standard  «nll 
be  addreased  in  a  future  rulemaking. 

VL  Final  Rulemaldng  Action 

EPA  is  approving  the  ozone 
redesignation  request  and  the  ozone 
maintenance  plan  sulnnitted  by  Indiana 
on  November  4, 1993  as  they  apply  to 
Vanderburgh  County.  EPA  is,  therefore, 
redesignating  Vanderbuirgh  County  to 
attainment  of  the  one-hour  ozone 
standard.  The  EPA  has  completed  its 
analysis  of  the  redesignation  request 
and  SIP  revision  request  based  on  a 
review  of  the  materials  presented  and  in 
consideration  of  the  current.  1995 
through  1997,  ozone  data  in  the  area, 
including  ozone  monitoring  data  in 
Posey,  Vanderburgh,  and  Warrick 
Counties. 

In  taking  this  action,  the  EPA  has 
taken  into  consideration  all  relevant 
public  comments  on  the  March  14, 1997 
proposed  rulemaking.  None  of  the 
public  comments  were  found  to  form 
the  basis  for  a  reversal  of  the  proposed 
approval. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 


Vn.  Aiiintiii»tT«Ht  Rifqnirwments 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Ot&et  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C 
sections  603  and  604.  Altranatively, 
EPA  may  certify  diet  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  oitities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  writh  jurisdiction 
over  populations  of  less  than  50.000. 

Redesignation  of  an  area  to  attainment 
under  section  107(dK3)(E)  of  the  Act 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
EPA  certifies  that  the  approval  of  the 
redesignation  request  will  not  affect  a 
substantial  numbo'  of  small  entitiaa. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  nmre.  Under  section 
205.  EPA  must  sdect  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutOTy  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantiy 
or  imiquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  here  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 


D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(aXlXA).  as  added 
l^  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  »Ki»  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller' 
Gttiecal  of  the  Gawral  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Fedard  lagialBr.  This  nile  is 
not  a  "m^or  rule"  as  defined  by  5 
U.S.C  804(2). 

E.  Petitions  far  fudkaal  Review 

Under  section  307(bKl)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  9. 1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affsct  the  finality  of  this  rule  for  the 
purposes  of  judknal  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  latm  in  proceedings  to 
enforce  its  requirements.  (See  Sectioa 
307(bX2)). 

UstefSabfacli 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Inteigovemmaital  relations.  Ozone, 
Volatile  Organic  Compounds,  and 
Nitrogen  dioxide. 

40CFRPart81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Datad:  Decambsr  2. 1997. 
DavidA.inbii^ 
Acting  Regional  Administrator. 

Chapter  I.  titie  40  of  die  Code  of 
Federal  R^ulations  is  amended  as 
follows: 

PART  52— [AMENOEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AaOority:  42  U.S.C  7401  et  sag. 

2.  Section  52.777  is  amended  by 
adding  paragraph  (s)  to  read  as  follows: 

152.777    Control  Strategy:  PlMlochainieal 
oxIdeniB  (hydrocertMMW). 

(s)  Approval — On  November  4, 1993, 
the  State  of  Indiana  submitted  a 
maintenance  plan  and  a  request  that 
Vanderburgh  County  be  redesignated  to 
attainment  of  the  one-hour  National 
Ambient  Air  Quality  Standard  for 
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oxone.  Tb«  redesignation  raqueat  and 
maintenance  plan  meat  the 
redeaignation  requirenienU  in  aaction 
107(dK3ME)  of  the  Qean  Air  Act  aa 
■aaoded  in  1990.  The  redeaignation 
■MMta  the  Federal  requirements  of 
section  182(aMl)  of  the  Qeen  Air  Act  as 


a  ravisioB  to  the  Indiana  ozone  State 
Implementation  Plan. 


PARTtl-iAMENOEPl 

1.  The  authority  citation  Eor  part  81 
continues  to  read  as  follows: 

Indiana-Ozone 


r  42  U.S.C  7401-7e71q. 

2.  In  §  81.315  the  oxone  table  is 
amended  by  revising  the  entry  for 
"Bvansville  Area:  Vanderburgh  County" 
to  read  as  follows: 


I81.818 


Tyi» 


Type 


County. 


Vandeibui^ 


9. 1907. 


•TMsi 


I  la  Newenibaf  IS,  t980. 


■        •        •        • 


(FK  Dbc  t7-S2t8i  PUsd  l>-»-«7: 1:45  iBl 


eiiVlf¥)NMCWTAL  PROTECTION 


40CFRPwtM 


onoe  vonMiMrCNi  asennzmon  ano 


Environmental  Protectioa 
(BPAJ. 
ACnOM:  Interim  Bnal  rule. 


Today's  action  suspends,  on 
an  Interim  final  basis,  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Ethylene  Oxide 
Commercial  Sterilization  and 
Pumigntion  Operations  (EO  NESHAP). 
The  suspension  allows  affected  sotuces 
subject  to  the  EO  NESHAP  to  deisr 
compliance  with  the  NESHAP  for  one 
year  until  December  6,  1998.  This  action 
does  not  change  the  level  of  the 
standards  or  the  intent  of  the  NESHAP 
promulgated  in  1994. 
BATO:  This  action  is  effective  December 
4. 1997. 

Under  aaction  307(bXl )  of  the  Qaan 
Air  Act  (Act),  judicial  review  of  this 
final  action  is  available  only  by  Bling  a 
petition  for  review  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  today's 
publication  of  this  interim  final  rule. 
Under  section  307(bM2)  of  the  Act,  the 
requirements  that  are  the  subject  of 


today's  doaiment  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  the  EPA  to 
anfatoa  these  requirements. 

AOMMMB:  Docket  Docket  No.  A-8»> 
03,  catagniy  Vm  Amendmenta, 
rfi«t«iiiti.g  infanaatlaii  considered  by 
the  EPA  In  developinf  this  nile,  is 
available  for  public  inspection  and 
copying  between  8KX}  a.m.  and  5:30 
p.m..  Monday  through  Friday,  except  for 
Federal  holidays,  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  room  Ml  500.  U.S.  EPA.  401  M 
Street.  SW,  Washington.  DC  20480; 
telephone  (202)  260-7548.  A  reeaonahle 
fee  may  be  charged  for  copying.  This 
docket  also  contains  infonnation 
considered  t>y  the  EPA  in  proposing  and 
promulgating  the  original  BO  NESHAP. 

KM  RjmMDi  mromuvtm  contact:  For 
information  concerning  applicability 
and  rule  determinations,  contact  the 
appropriate  EPA  regional  or  Office  of 
"Enferoenient  and  Compliance  Assurance 
(OBCA)  repraaenUtiva: 

Rtgion  I: CragRoacoe.  Air  Programs 
Enforcement  Office  Chief.  U.S.  EPA. 
Region  I,  JFK  Federal  Building  (SEA), 
Boston,  MA  02203.  Telephone  number 
(617)565-3221 

Bagion  D:  Kenneth  Eng.  Air 
Compliance  Branch  Chief,  U.S.  EPA. 
Region  U.  290  Broadway.  New  York.  NY 
10007.  Telephone  number  (212)  837- 
4080.  Fax  number  (212)  637-3998 

Aegion  ///.  Walter  K.  Wilkie,  U.S. 
EPA.  Region  III  (3AT12).  841  Chestnut 
Building.  PhiladelphU,  PA  19107, 
Telephone  number  (215)  566-2150.  Fax 
number  (215)  566-2114 

Region  IV:  Lee  P^e,  U.S.  EPA,  Region 
IV  (AR-4),  100  Alabama  Street.  SW. 
Atlanta,  GA  30303-3104,  Telephone 


number  (404)  562-9131.  Fax  number 
(404)562-9095 

hif^n  V:  Howard  Caine  (AE-17)). 
U.S.  EPA.  Rsgian  V,  77  W.  jKjcson 
Blvd..  ChicHO,  n.  60604.  Talophoae 
number  (312)  353-9665.  Fax  number 
(312)  353-6269 

Jli«tei  V7:  Sandra  A.  CoOar  (6EN- 
AT). US.  EPA. Ragion  VI (6PD-R).  1445 
Roes  Avenue,  Dallas,  TX  75202-2733. 
Talephooe  number  (214)  665-7347.  Fax 
nunber  (214)  666-7446 

As«kui  VU:  Bill  Peterson.  U.S.  EPA. 
Ragion  VII,  726  Minnaaota  Avenue. 
Kansas  Qty,  KS  66101,  Telephone 
number  (913)  551-7861 

Jlagkm  VIZ7:  Heather  Rooney.  U.S. 
EPA,  Ragion  Vm  (6ART-AP).  999  18th 
Street.  Suite  500.  Denver,  CO  80202- 
2405,  Telephone  number  (303)  312- 
6971,  Fax  number  (303)  312-6826 

Raptm  DC:  Christine  Vineyard,  U.S. 
EPA,  Region  DC  (Air-4).  75  Hawrthome 
Street,  San  Francisco,  CA  94105, 
Telephone  number  (415)  744-1197 

Bepon  X:  Chris  Hall.  Office  of  Air 
Quality  (OAQ-107),  U.S.  EPA.  Ragfon 
X.  1200  Sixth  Avenue,  SeatUe,  WA 
96101-9797,  Telephone  number  (206) 
553-1949  or  (800)  424-4372  xl94g 

0£CA.  Julie  Tankarslay.  U.S.  EPA. 
OBCA  (2223A),  401  M  Street,  SW, 
Washington.  DC  20480,  Telephone 
number  (202)  564-7002,  Fax  number 
(202) 564-0050. 

For  infonnation  concerning  the 
analyses  performed  in  developing  this 
interim  final  rule,  contact  Mr.  David 
Markwordt,  Policy.  Planning  and 
Standards  Group,  Emission  Standarda 
Division  (MD-13).  Office  of  Air  Quality 
Planning  and  Standards,  U.S.  EPA, 
Raseaich  Triangle  Park,  NC  27711. 
telephone  number  (919)  541-0837  or  btx 
number  (919)  541-0942.  For 
information  concerning  the  accident 
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investigations,  contact  Mr.  Craig 
Matthiessen,  Chemical  Emergency 
Preparedness  and  Prevention  Office 
(5101),  Office  of  Solid  Waste  and 
Emergency  Response,  U.S.  EPA,  401  M 
Street,  SW,  Washington,  DC  20460. 
telephone  number  (202)  260-9781. 
SUPPLEMENTARY  INFORMATION:  An 
electronic  version  of  this  rule  is 
available  for  download  from  the  EPA 
Technology  Transfer  Network  (TTN),  a 
network  of  electronic  bulletin  boards 
developed  and  operated  by  the  Office  of 
Air  Quality  Planning  and  Standards. 
The  TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  The  service  is  free, 
except  for  the  cost  of  a  phone  call.  Dial 
(919)  541-5742  for  data  transfer  of  up  to 
14,400  bits  per  second.  If  more 
information  on  the  operation  of  the  TTN 
is  needed,  contact  the  systems  operator 
at  (919)  541-5384.  The  TTN  is  also 
available  on  the  Internet  (access:  http:/ 
/ttnwww.rtpnc.epa.gov). 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

L  Background  and  Summaiy  of  Action 

n.  Summary  of  and  Rationale  for  Suapension 

of  tiie  Rule 
IIL  Administrative  Raquiiements 
A  Paperwork  Reduction  Act 

B.  Executive  Order  12866,  Unfunded 
Mandates  Reform  Act,  and  Regulatory 
Flexibility  Act 

C.  Submisaion  to  Congress  and  the 
Comptroller  General 

L  BackgrouBd  and  Sommary  of  Action 

On  December  6. 1994  (59  FR  62585), 
the  EPA  promulgated  the  EO  NESHAP 
which  regulates  emissions  of  ethylene 
oxide  from  new  and  existing 
commercial  sterilization  and  fumigation 
operations  using  1  ton  or  more  of  EO  per 
year.  The  regulated  category  and  entities 
affected  by  today's  action  are  the 
sources  described  in  40  CFR  63.360. 
That  provision  includes  commercial 
operations  using  ethylene  oxide  as  a 
sterilant  and  fumigant  in  the  production 
of  medical  equipment  and  supplies,  and 
in  miscellaneous  sterilization  and 
fumigation  operations  at  both  major  and 
area  sources.  Note  that  this  description 
is  not  intended  to  be  exhaustive  but, 
rather,  to  provide  a  guide  for  readers 
interested  in  this  compliance  extensfon. 
To  determine  whether  your  focility  is 
affected  by  today's  action,  you  should 
carefully  examine  the  applicability 
criteria  in  40  CFR  63.360.  If  you  have 
questions  about  the  applicability  of 
today's  action  to  a  particular  entity, 
consult  the  appropriate  person  listed  in 
the  preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

In  July  1997,  the  Agency  learned  of 
reports  of  explosions  at  ethylene  oxide 


sterilization  and  fumigation  facilities. 
EPA  does  not  want  matters  associated 
with  the  December  1997  compliance 
date  to  possibly  compromise  safety. 
Therefore,  the  Agency  is  suspending  the 
EO  NESHAP  for  one  year  until 
December  6,  1998. 

n.  Summary  of  and  Rationale  for 
Suspension  of  the  Rule 

As  noted  above,  in  July  1997,  the 
Agency  learned  of  reports  of  explosions 
at  ethylene  oxide  facilities.  Several  of 
these  explosions  occurred  at  facilities 
subject  to  the  EO  NESHAP.  The  precise 
cause  of  the  explosions  is  still  uncertain 
at  this  time.  The  Agency,  however, 
wishes  to  adopt  a  cautious  approach  in 
order  to  assure  public  and  woriwr  safiety 
and,  consequentiy,  immediately  began 
conducting  a  preliminary  investigation 
to  determine  if  the  emission  control 
equipment  mandated  by  40  CFR  part  63, 
subpart  O  was  in  any  way  associated 
with  the  cause  of  the  problems  at  these 
facilities. 

In  a  July  18. 1997  memorandiun,  the 
director  of  EPA's  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS)  asked 
all  Regional  Air  Division  Directors  and 
Regional  Air  Toxics  Coordinators  to 
inform  all  ethylene  oxide  facilities  of 
the  recent  incidents  and  the  potential 
safety  problem.  Because  subpart  O's 
December  1997  compliance  date  had  not 
yet  been  triggered,  this  memorandum 
also  recommended  that,  if  the  owners  or 
operators  of  the  facilities  had  any  safety 
concern,  they  should  disconnect  the 
control  vmits  until  the  matter  could  be 
examined  further. 

EPA  does  not  know  the  extent  to 
which  the  explosions  that  have  occured 
to  date  were  related  to  the  installation 
of  control  equipment  to  comply  with  the 
EO  NESHAP.  However,  the  Agency 
wishes  to  err,  if  at  all,  on  the  side  of 
safety.  Accordingly,  the  Agency  is  today 
suspending  the  EO  NESHAP  for  one 
year,  until  December  6, 1998  pursuant 
to  the  authority  inherent  to  EPA's 
general  rulemaking  authority  under 
CAA  section  301(a),  42  U.S.C  7601(a). 

CAA  section  301(a)  grants  the 
Administrator  of  the  EPA  the  authority 
"to  prescribe  such  regulations  as  are 
necessary  to  carry  out  his  functions 
under  this  Act"  Given  die  unique 
circumstances  and  uncertainty 
surrounding  the  EO  NESHAP.  as 
described  in  this  notice,  EPA  believes 
that  it  is  necessary  to  siispend  this  rule 
for  the  safety  of  the  public  and  workers 
in  and  around  EO  facilities.  This  action 
is  consistent  with  the  objectives  of  the 
Clean  Air  Act  as  stated  in  section 
101(b),  42  U.S.C.  §  7401(b),  "The 
purposes  of  this  subchapter  are  *  *  *  to 
promote  the  public  health  and  wel&re 


and  the  productive  capacity  of  its 
population  •   •  ••• 

'The  original  EO  NESHAP  and  today's 
action  suspending  that  rule  are 
promulgated  pursuant  to  CAA  section 
307(d).  42  U.S.C.  7607(d),  which 
requires  that  any  rule  subject  to  that 
section  be  issued  only  after  the  public 
has  received  notice  of,  and  an 
opportunity  to  comment  on,  the  rule. 
However,  section  307(d)(1)  exnnpts 
from  those  requirements  any  rule  for 
which  the  Agency  finds  under  the 
Administrative  Procedure  Act,  5  U.Sil 
§  553(b),  that  providing  prior  notice- 
and-comment  would  be  impractic^>le, 
unnecessary  or  contniy  to  the  public 
interest 

EPA  believes  the  circumstances 
presented  here  provide  good  cause  to 
take  this  action  without  prior  notice- 
and-comment.  EPA  finds  that  providing 
prior  notice-and-comment  would  be 
impracticable  and  contrary  to  the  public 
interest  based  on  the  potential  ongoing 
danger  to  public  and  worker  safety 
posed  by  the  recent  incidents  at 
ethylene  oxide  Cacilities.  There  is 
simply  not  enough  time  to  provide 
notice-and-commoit  procedures  before 
the  current  compliance  date  of 
December  6, 1997  arrives,  and  until  the 
compliance  date  is  extended,  sources 
are  feced  with  having  to  install  control 
equipment  in  time  to  meet  the  current 
compliance  date.  Only  by  omitting 
notice-and-comment  from  this  action 
can  EPA  provide  sources  affected  by  the 
EO  NESHAP  witii  timely  legal  relief 
from  the  current  compliance  date,  while 
EPA  investigates  the  situation. 
Consequentiy,  this  action  is  being 
promulgated  without  prior  notioe-and- 
conunent  as  provided  for  in  CAA 
section  307(b)(1)  and  is  immediately 
effective  as  provided  for  in  CAA  section 
112(d)(10). 

Nonetheless,  EPA  is  providing  30 
days  for  submission  of  public 
comments.  EPA  will  consider  all  written 
comments  submitted  in  the  allotted  time 
period  to  determine  if  any  change  to  this 
action  is  necessary. 

In  addition,  the  OAQPS  Director  has 
requested  that  the  appropriate  Regional 
Offices,  in  cooperation  with  the  Office 
of  Solid  Waste  and  Emergency 
Response's  Chemical  Emergency 
Preparedness  and  Prevention  Office 
(CEPPO),  and  the  Regional  CEPPO 
program  offices,  visit  the  fecilities 
where  the  incidents  have  occurred  to 
gather  all  relevant  information.  In 
suspending  the  EO  NESHAP  and 
directing  this  investigation  effort,  the 
Administrator  wishes  to  remind  the 
public  and  the  regulated  cooununity 
that  the  role  of  the  EPA  has  been  and 
continues  to  be  protection  of  public 
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beehh  and  the  environment  in  «  way 
that  is  consistent  with  safety  concerns. 
As  mentioned  above.  EPA  has  been 
investigating  and  «irill  continue  to 
investigate  me  cause  of  these  incidents. 
During  the  one  year  suspension  period. 
the  Agencry  %vUI  provide  the  public  with 
the  results  of  the  investigation.  At  the 
conclusion  of  the  one  year  period.  EPA 
expects  to  have  addraaaed  any  safcty 
concerns  with  the  EO  NESHAP 
requirements.  If  the  Agency  finds  that 
changes  to  the  EO  NESHAP  are 
necaesary  to  address  safety  concerns. 
EPA  will  conduct  a  rulemaking  to 
promulgate  a  revised  standard  and 
sources  will  be  given  adequate 
opportunity  to  comply  with  the  revised 
rule.  If.  however.  EPA  concludes  that  no 
changes  are  neceasary.  EO  focilities  wrill 
be  expected  to  be  in  compliance  with 
the  EO  NESHAP  by  December  6.  1998. 

m.  Adminialrative  Reqnii  aiiwtB 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  EO  NESHAP 
submitted  to  and  approved  by  the  I 
of  Management  and  Budget  (OMB).  A 
copy  of  this  Information  Collection 
Request  (ICR)  document  (OMB  control 
number  2060-0283)  may  be  obtained 
from  Ms.  Sandy  Farmer.  Information 
Policy  Branch  (2136),  U.S.  EPA:  401  M 
Street.  SW.  Washington.  DC  20460.  or 
by  calling  (202)  26O-2740. 

Today's  action  has  no  impact  on  the 
information  collection  burden  estimates 
made  previously.  Today's  action  merely 
suspends  the  EO  NESHAP  for  one  year. 
lllie  change  does  not  impose  new 
requirements.  Consequently,  the  ICR  has 
not  been  revised. 

B.  Executive  Order  12866,  Unfunded 
Mandates  Reform  Act.  and  Regulatory 
Flexibility  Act 

Today's  action  serves  to  reduce  the 
burden  on  certain  sources  by 
temporarily  suspending  the  EO 
NESHAP.  Consequently,  under 
Executive  Order  12866.  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
QfBce  of  Management  and  Budget. 
Since  this  action  is  not  subject  to  notice- 
and-comment  rulemaking  requirements 
under  the  APA  or  any  other  law.  it  is 
also  not  subject  to  sections  202.  204  or 
205  of  the  Unfunded  Mandates  Reform 
Act  (UMRA).  hi  addition,  since  this 
action  does  not  impose  annual  costs  of 
$100  million  or  more  and  «vill  not 
significantly  or  uniquely  affect  small 
governments,  the  Agency  has  no 
obligations  under  section  203  of  UMRA. 
Moraover.  since  this  action  is  not 
subject  to  notice-and-comment 


requirements  under  the  APA  or  any 
other  statute  as  discussed  above,  it  is 
not  subject  to  section  603  or  004  of  the 
Regulatory  Flexibility  Act. 

C.  Submission  to  Congress  and  the 
Comptroller  General 

EPA  submitted  a  report  containing 
this  action  and  other  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representstives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  in  today's  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C  804(2).  This  rule  is 
'  effective  inunediately  pursuant  to  5 
U.S.C.  808(2)  because  the  EPA  for  good 
cauae  finds  that  notice  and  conunent  is 
impracticable,  unneoeaaarv.  or  contrary 
to  the  public  interest,  far  the  reasons 
stated  previously. 

List  ofSubtacts  in  40  CFR  Part  63 

Environmental  protection,  Air 
pollution  control.  Ethylene  oxide 
sterilization.  Hazardous  suhstanoea. 
Reporting  and  recordkeeping 
requiremanta. 

Dated:  DaoHnbar  4. 1907. 
Can»l  M.  BrewBir. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Title  40,  Part  63,  Subpart  O 
of  the  Code  of  Federal  Regulations,  is 
hereby  suspended  uiAl  December  6, 

1998. 

(FR  Doc.  97-3232S  Filed  12-5-97: 1:18  pml 


ENVIRONMENTAL  PflOTECTlON 
AQENCY 

40CFftP«t721 
(OPPTS-SOOOaC;  FRL-674e-q 
MN2070-AB27 

Pdyallcytene  Polyamlne;  Significant 
New  Uae  Rule 

AQ0ICY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


f:  EPA  is  issuing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  the  chemical  substance 
described  as  polyalkylene  polyamine 
which  is  the  subject  of  premanufacture 
notice  (PMN)  P-89-963.  This  rule 
would  require  certain  persons  wbo 
intend  to  manufacture,  or  import  this 
substance  for  a  significant  new  use  to 
notify  EPA  at  least  90  days  before 
commencing  any  manufacturing  or 
importing  activities  for  a  use  designated 
by  this  ^^njR  as  a  significant  new  use. 


The  required  notice  would  provide  EPA 
with  the  opportunity  to  evaluate  the 
intended  use  and.  if  necessary,  to 
prohibit  or  limit  that  activity  before  it 
can  occur. 

OATM:  This  rule  is  effective  January  8, 
1908. 

FOR  RJRTHCR  MFOMMATION  OONT  ACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  Rm.  E-543B.  401  M  St.,  SW.. 
Washington,  DC  20460.  telephone:  (202) 
554-1404.  TDD:  (202)  554-0551;  e-mail: 
TSCA-HotlinettBpamail.epa.gov. 
MJPmjEMEKTARY  MFOmU'DON: 
Electronic  AvailabUit]r:  Electronic 
copies  of  this  document  are  available 
from  the  EPA  Home  Page  at  the  Federal 
Register-En  vironmental  Documents 
entry  for  this  document  under  "Laws 
and  Regulations"  (http'7/www.epa.gov/ 
fedrgstr/). 

Tms  final  SNUR  would  require 
persons  to  notify  EPA  at  least  90  da3rs 
before  commencing  the  manufecture  ot 
import  of  P-eO-063  for  the  significant 
new  uses  designated  herein.  "The 
required  notice  would  provide  EPA 
with  information  with  which  to  evaluate 
an  intended  use  and  associated 
activities. 

L  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significmt  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use.  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
neat  90  days  before  they  manufactiue. 
impart,  or  process  the  chemical 
substance  for  that  use.  Section  26(c)  of 
TSCA  authorizes  EPA  to  take  action 
under  section  5(a)(2)  with  respect  to  a 
category  of  chemical  stibstances. 

Persons  subject  to  this  SNUR  would 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitiers  of 
prananufecture  notices  under  section 
5(a)(1)  of  TSCA.  In  particular,  these 
requirements  include  the  information 
submission  requirements  of  section  5(b) 
and  (d)(1),  the  exemptions  authorized 
by  section  5(h)(1).  (h)(2).  (h)(3).  and 
(h)(5).  and  the  regulations  at  40  CFR 
part  720.  Once  EPA  receives  a  SNUR 
notice,  EPA  may  take  regulatory  action 
under  section  5(e).  5(f),  6.  or  7  to  control 
the  activities  for  which  it  has  received 
a  SNUR  notice.  If  EPA  does  not  take 
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action,  section  5(g)  of  TSCA  requires 
EPA  to  explain  in  the  Federal  SagislBr 
its  reesons  for  not  taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  ot 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  part  707. 

IL  Applicability  of  General  ProvisioBS 

General  regulatory  provisions 
applicable  to  SNURs  are  codified  at  40 
CFR  part  721.  subpart  A.  On  July  27, 
1988  (53  FR  28354)  and  July  27, 1089 
(54  FR  31298),  EPA  promulgated 
amendments  to  the  general  provisions 
which  apply  to  this  SNUR.  In  the 
Federal  Register  of  August  17, 1988  (53 
FR  31252).  EPA  promiJgated  a  "User 
Fee  Rule"  (40  CFR  part  700)  under  the 
authority  of  TSCA  section  26(b). 
Provisions  requiring  persons  submitting 
SNUR  notices  to  submit  certain  fees  to 
EPA  are  discussed  in  detail  in  that 
Federal  Kagialer  document.  Interested 
persons  should  refer  to  these  docmnents 
for  further  information. 

m.  Background  and 


EPA  published  a  direct  final  SNUR  for 
the  chemical  substance,  which  was  the 
subject  of  (PMN)  P-89-963  and  a  TSCA 
5(e)  consent  order  issued  by  EPA,  in  the 
Federal  Regkter  of  June  8. 1993  (58  FR 
32227).  EPA  received  a  notice  of  intent 
to  submit  adverse  comments  for  this 
chemical  substance  following 
publication.  Therefore,  as  required  by 
§721.160,  tiie  final  SNUR  forP-80-963 
was  withdrawn  on  December  19. 1094 
(59  FR  65248)  (FRL-4758-2),  and  a 
proposed  rule  on  the  substance  was 
issued  on  December  19, 1994  (59  FR 
65289)  (FRI^-4758-3). 

The  background  and  reasons  for  the 
SNUR  were  set  forth  in  the  preamble  to 
the  proposed  rule.  EPA  received 
comments  bom  the  current 
manufectm^r  of  the  PMN  substance. 
Q'A's  response  to  the  comments  and 
changes  to  the  proposed  rule  are 
discussed  in  this  document. 

All  but  one  of  the  comments  can  be 
summarized  as  follows:  Since  the  5(e) 
consent  order  requires  only  that 
manufacturers  and  importers  be  subject 
to  hazard  comimunication  requirements 
concerning  environmental  effects,  water 
release  restrictions,  and  recordkeeping 
requirements,  the  SNUR  should  reflect 
similar  regulation,  and  processors 
should  not  be  subject  to  these  SNUR 
requirements.  EPA  agrees  with  this 
clarification.  The  proposed  SNUR 
would  have  required  that  only 
manufecturers  notify  the  Agency  if  the 
substance  was  released  to  water.  In 


addition,  EPA  is  revising  both  the 
hazard  communication  and 
recordlLeeping  sections  to  make  it  clear 
that  only  manufecturers  and  importers 
are  subject  to  the  requirements  of  the 
SNUR. 

The  other  comment  was  that  since  the 
toxicity  testing  (a  28-day  oral  study  in 
rats)  required  by  the  S(e)  consent  order 
at  a  designated  production  volume  limit 
had  already  beeoi  completed  and 
submitted  to  EPA,  the  corresponding 
production  volinne  limit  in  the 
proposed  SNUR  should  not  be  included 
in  the  final  SNUR.  EPA  agrees  and 
accordingly  has  eliminated  this 
notification  requirement  from  the  final 
SNUR.  In  addition,  the  hazard 
communication  requirements 
designated  in  the  proposed  SNUR  at 
§  721.72  (a)(2)(i)(A)  and  (B)  have  been 
eliminated.  These  requirements  would 
have  compelled  manufectums, 
importers,  or  processors  to  incorporate 
into  a  Material  Safefy  Data  Sheet 
(MSDS)  any  risks  to  hiunan  health  and 
methods  for  protecting  against  such  risk, 
if  such  risks  woe  demonstrated  by  the 
results  of  toxicify  testing  required  under 
the  section  5(e)  consent  order.  EPA 
eliminated  these  requirements,  since  the 
order  and  the  SNUR  no  longer  require 
toxicity  testing  and  the  test  data  already 
submitted  did  not  warrant  additional 
hazard  conunimication  notification. 

IV.  AppUcainlity  of  SNUR  to  Uses 
Occurring  Before  Efiactive  Date  of  the 
FinalSNUR 

EPA  has  decided  that  the  intent  of 
section  5(a)(1)(B)  is  best  served  by 
designating  a  use  as  a  significant  new 
use  as  of  tiie  date  of  proposal  rather  than 
as  of  the  effective  date  of  the  rule. 
Because  this  SNUR  was  first  published 
on  June  8, 1993,  as  a  direct  final  rule, 
that  date  will  serve  as  the  date  after 
which  uses  would  be  considered  to  be 
new  uses.  If  uses  which  had 
commenced  between  that  date  and  the 
effective  date  of  this  rulemaking  were 
considered  ongoing,  rather  than  new, 
any  person  could  defeat  the  SNUR  by 
initiating  a  significant  new  use  before 
the  effective  date.  This  would  make  it 
difficult  for  EPA  to  establish  SNUR 
notice  requirements.  Thus,  persons  who 
begin  commercial  manufecture,  import, 
or  prt>cessing  of  the  substance  for  uses 
that  would  be  regulated  through  this 
SNUR  after  June  8, 1993,  would  have  to 
cease  any  such  activity  before  the 
effective  date  of  this  rule.  To  resume 
their  activities,  such  persons  would 
have  to  comply  with  all  applicable 
SNUR  notice  requirements  and  wait 
imtil  the  notice  review  period, 
including  all  extensions,  expires.  EPA. 
not  wishing  to  unnecessarily  disrupt  the 


activities  of  persons  who  begin 
commercial  manufecture,  import,  or 
processing  for  a  proposed  significant 
new  use  before  the  effective  date  of  the 
SNUR.  has  promulgated  provisions  to 
allow  such  persons  to  comply  with  this 
SNUR  before  it  is  promulgated.  If  a 
person  were  to  meet  the  conditfons  alt 
advance  compliance  as  codified  at 
§  721.45(h)  (53  FR  28354,  Jufy  17, 1968). 
the  person  would  be  considered  to  have 
met  the  requirements  of  the  SNUR  for 
those  activities.  If  persons  who  begin 
commercial  manufecture,  import,  or 
processing  of  the  substance  between 
proposal  and  the  effective  date  of  the 
SNUR  do  not  meet  the  conditions  of 
advance  compliance,  they  must  cease 
that  activity  before  the  effective  date  of 
the  rule.  To  resiune  their  activities, 
these  persons  would  have  to  comply 
with  ^1  applicable  SNUR  notice 
requirements  and  wait  until  the  notice 
review  period,  induding  all  extensions, 
expiree. 

V.  Kronnmir  Anaiysfe    - 

EPA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  potential 
manufacturers,  and  importers  of  die 
chemical  substance  at  the  time  of  the 
direct  final  rule.  The  analysis  is 
unchanged  for  the  substance  in  the  final 
nde.  The  Agency's  complete  econonik: 
analysis  is  available  in  the  public  reccnd 
for  this  final  rule  (QPPTS-50608E). 

VI.  Public  Record 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  tUs 
rulemaking  under  docket  ccmtrol 
number  OPPTS-50608E  (including 
comments  and  data  submitted 
electronically).  A  public  version  crfthis 
record,  including  printed,  paper 
versions  of  electronic  comments,  vidiich 
does  not  include  any  information 
claimed  as  Confidential  Business 
Information  (CBI)  is  available  for 
inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  lulemddng  recmd 
is  located  in  the  TSCA  Nonconfidential 
Information  Center.  Rm.  NE-B607. 401 
M  St.  SW..  Washio«ton,  DC. 


Vn.  R^ulatory . 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action" 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB).  in 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfiinded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
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(Pub.  L.  104-4).  or  raquire  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  Sa003.  October  28. 1093).  or  involve 
special  considerations  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16. 1994). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
feq>ond  to.  an  information  collection 
request  unless  it  displays  a  ciurently 
valid  OMB  control  number.  The 
information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq..  under  OMB  control 
number  2070-0012  (EPA  ICR  No.  574). 
This  action  does  not  impose  any 
burdens  requiring  additional  OMB 
approval.  The  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  100  hours  per 
response.  The  burden  estimate  includes 
the  time  needed  to  review  instructions, 
search  existing  data  sources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  collection  of 
information. 

In  addition,  pursuant  to  section  605(b) 
of  the  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.).  the  Agency  has 
determined  that  the  promulgation  of  a 
SNUR  does  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Agency's  generic  certification  for 
promulgation  of  new  SNURs  appears  on 
June  2.  1997  (62  FR  29684)  (FRL-5597- 
1).  and  was  provided  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
I  Administration. 


Vm.  Submission  to  Congress  and  the 
General  Accoonting  OflSoe 

Under  5  U.S.C.  801(a)(1)(A).  as  added 
by  the  Small  Business  Regulatory 
&iforceraent  Fairness  Act  of  199(B.  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federallogiater. 
This  is  not  a  major  rule  as  defined  by 
5  U.S.C  804(2). 

UM  of  Sublects  in  40  CFR  Part  721 

Environmental  protection,  Chemicals. 
Hazardous  substances,  Reporting  and 
recordlueping  requirements. 


Dated:  November  24.  1997. 

CharlM  M.  Auar. 

Dinctor,  Chemical  Control  Division,  Office 
ofPoUation  Prevention  artd  Toxics. 

Therefore.  40  CFR  part  721  is 
amended  as  follows: 

PART  721— {AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

AetlMrity:  15  V.S.C  2604,  2607.  and 
262S(c). 

2.  By  adding  new  §  721.6193  to 
subpart  E  to  read  as  follows: 

§  721 .61 93    PolyeHiylene  polyainlne. 

(a)  Chemical  substance  and 
significant  new  uses  subfect  to  reporting. 
(1)  The  chemical  substance  generically 
identified  as  a  polyalkylene  p>olyamine 
(PMN  P-89-963)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b).  (c).  (d).  (f).  (g)(3)(i).  (g)(4)  (users 
minimize  release  to  water),  and  (g)(5) 
are  applicable  to  manufacturers  and 
importers. 

(ii)  Release  to  water.  Requirements  as 
specified  in  §  721.90(aHl). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  si>ecified  in  §  721.125 
(a),  (b).  (c).  (f).  (g),  (h),  (i),  and  (k)  are 
applicable  to  manufacturers  and 
importers  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(FR  Doc.  97-32179  Piled  12-6-97;  6:45  am) 


GENERAL  SERVICES 
AOMINISTRATION 

41  CFR  Part  106-60 
I3090-AQ66 


Public  AvallaMltty  of  Agency  Records 
and  Informational  Materials 

AOENCY:  Office  of  Management  and 
Workplace  Programs.  CSA. 

action:  Final  rule. 


f:  The  General  Services 
Administration  (GSA)  is  revising  its 
regulations  that  implement  the  Freedom 


of  Information  Act  (FOIA),  to 

incorporate  the  time  limit  provisions  of 

the  Electronic  Freedom  of  Information 

Act  Amendments  of  1996. 

DATES:  This  rule  is  efFsctive  December  9, 

1997. 

FOR  FUmXER  INFOfMATION  CONTACT: 

Mary  Cunningham,  GSA  Freedom  of 

Information  Act  (FOIA)  Officer  (202- 

501-3415);  or  Helen  C.  Maus.  Office  of 

General  Counsel  (202-501-1460). 

SUPfH-EMENTARY  INFORMATION:  This  rule 
was  not  submitted  to  the  Office  of 
Management  and  Budget  pursuant  to 
Executive  Order  12866  of  September  30, 
1993.  Regulatory  Planning  and  Review, 
because  it  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866. 

The  Paperwori(  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  information  collection 
requirements  which  require  the 
approval  of  the  Office  of  Management 
and  Budget  imder  44  U.S.C.-3501  et  seq. 

The  Administrator  certifies  that  this 
regulatory  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C  605(b)  this  rule  is 
therefore  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

Comprehensive  Sununaiy 

The  regulations  of  which  this  interim 
rule  is  a  part  implement  the  FOIA.  that 
codified  Pub.  L  89-487  and  amended 
section  3  of  the  Administrative 
Procedure  Act,  formerly  5  U.S.C  1002 
(1964  ed.).  The  revision  incorporates  the 
time  limit  provisions  of  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996  (Pub.  L.  104-231. 
110  Stat.  3048).  changing  response  time 
for  initial  requests  from  10  working  days 
to  20  working  days.  The  remaining 
provisions  of  the  1996  amendments  virill 
be  incorporated  in  a  forthcoming  edition 
of  the  r^ulations. 

Waiver  of  Proposed  Rulemaking 

In  developing  this  final  rule,  we  are 
waiving  the  usual  notice  of  proposed 
rulemaking  and  public  comment 
procedures  set  forth  in  the 
Administrative  Procedure  Act,  5  U.S.C 
553  (APA).  The  APA  provides  an 
exception  to  the  notice  and  comment 
procedures  when  an  agency  finds  there 
is  good  cause  for  dispensing  with  such 
procedures  on  the  basis  that  they  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  have 
determined  that  under  5  U.S.C 
553(b)(3)(B)  good  cause  exists  for 
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dispensing  with  the  notice  of  proposed 
rulemaking  and  public  comment 
procedures  for  this  rule.  S{}ecifically, 
this  rulemaking  comports  with  and  is 
consistent  with  the  statutory  authority 
and  requirements  set  forth  in  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996  concerning  time 
limits  for  responding  to  initial  FOIA 
requests  and  administrative  appeals 
with  no  issues  of  policy  or  discretion. 
Accordingly,  opportunity  for  prior 
public  comment  is  unnecessary  and 
contrary  to  the  public  interest,  and  we 
are  issuing  this  revised  regulation  as  a 
final  rule. 

List  of  Subjects  in  41  CFR  Part  lOiPSO 

Freedom  of  information. 

For  the  reasons  set  out  in  the 
preamble.  41  CFR  Part  105-60  is 
amended  as  follows: 

PART  105-60— PUBLIC  AVAILA«UTY 
OF  AGENCY  RECORDS  AND 
INFORMATIONAL  MATERIALS 

1.  The  authority  citation  for  41  CFR 
Part  105-60  continues  to  read  as 
follows: 

Aothority:  5  U.S.C  301  and  552;  40  U.S.C. 
4a6(c). 

Subpart  105-60.4— Oascribed  Records 

2.  Sections  lOS-60.402. 105-60.402- 
1,  and  105-60.402-2  are  revised  to  read 
as  follows: 

f  106-60.402    Procedurae  lor  maUng 


Sections  105-60.402-1  and  105- 
60.402-2  set  forth  initial  procedures  for 
making  records  available  when  they  are 
requested,  including  administrative 
procedures  to  be  exhausted  prior  to 
seeking  judicial  review  by  an 
appropriate  United  States  District  Court. 

f106-6a402-1    Submissien  of  requests. 

For  records  located  in  the  GSA 
Central  Office,  the  requester  must 
submit  a  request  in  writing  to  the  GSA 
FOIA  Officer,  General  Services 
Administration  (CAI),  1800  F  Street. 
NW..  Washington.  DC  20405.  Requesters 
may  FAX  requests  to  (202)  501-2727.  or 
submit  a  request  by  e-mail  to 
gsa.foi@gsa.gov.  For  records  located  in 
the  Office  of  Inspector  General,  the 
requester  must  submit  a  request  to'the 
FOIA  Officer,  Office  of  Inspector 
General,  General  Services 
Administration,  1800  F  Street  NW., 
Room  5324,  Washington,  DC  20405.  For 
records  located  in  the  GSA  regional 
offices,  the  requester  must  submit  a 
request  to  the  FOIA  Officer  for  the 
relevant  region,  at  the  address  listed  in 
§  105-60.303(a).  Requests  should 


include  the  words  "Freedom  of 
Information  Act  Request"  prominently 
marked  on  both  the  face  of  the  request 
letter  and  the  envelope.  The  20-workday 
time  limit  for  agency  decisions  set  forth 
in  §  105-60.402-2  begins  with  receipt  of 
a  request  in  the  office  of  the  official 
identified  in  this  section,  unless  the 
provisions  under  §§  105-60.305-8  and 
105-60.305-12(d)  apply.  Failure  to 
include  the  words  "Freedom  of 
Information  Act  Request"  or  to  submit 
a  request  to  the  official  identified  in  this 
section  will  result  in  processing  delays. 
A  requester  with  questions  concerning  a 
FOIA  request  should  contact  the  GSA 
FOIA  Office,  General  Services 
Administration  (CAI),  1800  F  Street, 
NW.,  Washington.  DC  20405.  (202)  501- 
2691. 


§  106-60.402-2 


•oMtiai 


GSA  will  respond  to  an  initial  FOIA 
request  that  reasonably  describes 
requested  records,  including  a  fee 
waiver  request,  within  20  workdays 
(that  is,  excluding  Saturdays,  Simdays, 
and  legal  holidays)  after  receipt  of  a 
request  by  the  office  of  the  appropriate 
qfficial  specified  in  §  105-60.402-1. 
This  letter  will  provide  the  agency's 
decision  with  respect  to  disclosure  or 
nondisclosure  of  the  requested  records, 
or,  if  appropriate,  a  decision  on  a 
request  for  a  Cbs  waiver.  If  the  records 
to  be  disclosed  are  not  provided  with 
the  initial  letter,  the  records  will  be  sent 
as  soon  as  possible  thereafter.  In 
unusual  circumstances,  as  described  in 
§  105-60.404,  GSA  will  inform  the 
requester  of  the  agency's  need  to  take  an 
extension  of  time,  not  to  exceed  an 
additional  10  workdays. 

Dated:  November  24. 1997. 
David  J^^arram, 

Administrator. 

[FR  Doc.  97-31469  Filed  12-8-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  43, 63.  and  64 
PB  Docket  Na  07-142,  FCC  97-396) 

Foreign  Participation  in  the  UJS. 
Telacommunlcations  Market 

AQBICY:  Federal  Communications 

Conunission. 

ACTION:  Final  rule. 

SUMMARY:  On  November  25, 1997,  the 
Federal  Communications  Commission 
adopted  a  Report  and  Order  that  creates 
a  new  regulatory  framework  for 


international  telecommunicaticms.  This 
action  is  a  result  of  the  recent  World 
Trade  Organization  agreement  on  basic 
telecommunications  services  recently 
concluded  wherein  69  countries, 
including  the  United  States  and 
virtually  all  of  its  ma)or  trading 
partners,  agreed  to  open  their  markets 
for  basic  telecommunications  services  to 
competition  from  foreign  carriers.  Due 
to  these  changed  cinnunstances,  the 
Conunission  initiated  a  proceeding  to 
revisit  its  rules  governing  foreign 
participation  in  the  U.S. 
telecommunications  market.  In 
addition,  the  Commission's  order 
addresses  related  issues  raised  in 
petitions  for  reconsideration  of  this 
Foreign  Carrier  Entry  Order.  The  new 
rules  will  have  significant  benefits  for 
consumers.  Entry  by  foreign  suppliers  of 
telecommunications  services  wrill 
stimulate  the  U.S.  market  for 
international  services,  creating 
incentives  for  carriers  to  offer  existing 
services  at  lower  prices  and  adopt 
iimovative  new  services  to  attract 
residential  and  small  business 
customers.  Further  opening  the  U.S. 
marlcet  to  foreign  carrier  entry,  along 
with  U.S.  carrier  entry  into  foreign 
marlLets,  will  allow  carriers  to  capitalize 
on  newly  found  efficiencies  by  offiering 
one-stop  shopping,  which  allows 
customers  to  have  a  single  service 
provider  in  multiple  markets,  thereby 
reducing  administrative  costs  to  users. 
This  final  rule  contains  information 
collections  subject  to  the  PaperwoiiL 
Reduction  Act  of  1995  (PRA).  Pub.  L. 
No.  104-13.  It  will  be  submitted  to  the 
Office  of  Mant^ement  and  Budget 
(OMB)  for  review  under  the  PRA.  OMB, 
the  general  public  and  other  Federal 
agencies  are  invited  to  comment  on  the 
information  collections  contained  in  the 
final  rule. 

DATES:  The  amendments  to  §§  43.51(d) 
and  64.1001(b)  are  effective  January  8. 
1998.  All  other  regulations  contain 
information  collection  requirements  and 
are  not  effective  until  approved  by  the 
Office  of  Management  and  Budget 
(OMB),  subject  to  5  U.S.C  §  801(a)(3).  A 
document  announcing  the  effective  date 
of  these  regulations  will  be  published  in 
the  Federal  Register. 

The  agency  reserves  the  right  to 
reconsider  the  effective  date  of  this 
decision  if  the  WTO  Basic  Telecom 
Agreement  does  not  take  effect  on 
January  1,  1998.  If  these  final  rules  are 
postponed,  the  agency  will  give  timely 
notice  in  the  Fecteral  Regtster. 

Written  comments  by  the  public  on 
the  information  collection  requirements 
are  due  February  9, 1996. 
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I:  A  copy  of  any  comments  on 
the  infbnnation  coUectioiu  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234.  1919  M  Street, 
N.W.,  Washington,  D.C.  20554,  or  via 
the  Internet  to  jboley9fcc.gov. 

FOR  FUmXEfl  ■rOWMATION  CONTACT: 
Douglas  A.  IGein.  Attorney-Advisor, 
Policy  and  Facilities  Branch, 
Telecommunications  Division, 
International  Bureau,  (202)  418-0424; 
Susan  O'Connell,  Attorney- Advisor, 
Policy  and  Facilities  Branch, 
Telecommunications  Division, 
International  Bureau.  (202)  418-1484. 
For  additional  infbnnation  concerning 
the  infbnnation  collectioiu  contained  in 
this  Order  contact  Judy  Boley  at  202- 
418-0214.  or  via  the  Internet  at 
jboley9fcc.gov. 

SUPPLaiBrr  AMY  MRMM/mOM: 

1.  On  June  4, 1997,  the  Commission 
released  a  Notice  of  Proposed 
Rulemaking  in  the  Matter  of  Rules  and 
Policies  on  Foreign  Participation  in  the 
U.S.  Telecommunications  Market,  IB 
Docket  No.  97-142  (62  PR  32966,  June 
17, 1997).  The  Notice  proposed  changes 
to  the  rules  and  policies  governing 
foreign  participation  in  the  U.S.  market 
for  basic  telecommunications  services 
that  had  been  previously  adopted  by  the 
Coounission  in  the  Foreign  Carrier  Entry 
proceeding.  The  Commission  initiated 
this  proceeding  to  consider  more 
appropriate  rules  in  the  liberalized 
competitive  enviroiunent  that  will  exist 
when  the  recent  World  Trade 
Organization  (WTO)  agreement  on  basic 
telecommunications  services  takes  effect 
on  January  1 ,  1998.  The  WTO  agreement 
was  concluded  on  February  15. 1997, 
when  69  countries,  including  the  United 
States  and  virtually  all  of  its  major 
trading  partners,  agreed  to  open  their 
markets  for  basic  telecommunications 
services  to  competition  from  foreign 
carriers.  This  agreement  covers  95 
percent  of  the  global  market  for  basic 
telecommunications  services.  Sixty-five 
of  these  countries,  including  the  United 
Slataa,  have  committed  to  enforce  fair 
rules  of  competition  for  basic 
telecommunications  services  that  are 
modeled  on  U.S.  law  and  regulations. 
Fifty-two  of  these  countries,  which 
account  for  approximately  90  percent  of 
telecommunications  revenues  in  WTO 
Member  countries,  have  granted  market 
access  for  international  services.  Thus, 
most  of  the  world's  major  trading 
nations  have  made  binding 
commitments  to  transition  rapidly  from 
monopoly  provision  of  basic 
telecommunications  services  to  open 


entry  and  procompetitive  regulation  of 
these  services. 

2.  The  order  removes  the  effective 
competitive  opportunities  (ECO)  test 
and  replaces  it  with  an  open  entry 
standard.  In  its  Foreign  Carrier  Entry 
Order,  the  Commission  adopted  the 
ECO  test  as  part  of  an  overall  public 
interest  analysis  for  both  international 
Section  214  authorizations  and  indirect 
foreign  ownership  of  common  carrier 
radio  licenses  under  Section  310(b)(4). 
(See  60  PR  67332,  December  29, 1995.) 
The  Commission  replaces  the  ECO  test 
with  a  rebuttable  presumption  that 
applications  for  Section  214  authority 
finun  carriers  from  WTO  countries  do 
not  pose  concerns  that  wotild  justify 
denial  of  an  application  on  competitive 
groimds.  The  Commission  also  adopts  a 
rebuttable  presimiption  that  WTO 
country  applicants  filing  cable  landing 
license  applications,  as  well  as 
applications  to  exceed  the  25  percent 
foreign  ownership  benchmark  in  a 
common  carrier  radio  licensee  under 
Section  3l0(bX4)  of  the  Act.  similarly 
do  not  pose  such  competitive  concerns. 
The  Commission  finds  that  adopting  a 
presumption  in  hvor  of  entry  wrill  have 
significant  public  interest  benefits. 

3.  The  Commission  recognizes, 
however,  that  in  exceptional 
circiunptances,  entry  into  the  U.S. 
market  by  an  applicant  affiliated  with  a 
foreign  telecommunications  carrier  frnm 
a  WTO  country  may  pose  competitive 
risks  by  virtue  of  the  applicant's  ability 
to  exercise  market  power  in  a  relevant 
foreign  maiket  In  such  exceptional 
ciromistances,  the  Commission  will 
have  the  ability  to  attach  additional 
conditions  to  or  even  deny  a  particular 
application.  The  Commission  believes 
this  approach  provides  protection 
against  possible  competitive  harms 
while  favoring  neither  foreign  nm 
domestic  applications. 

4.  The  Commission  also  intends  to 
apply  its  new  open  entry  policies  to 
cable  landing  license  applicants.  The 
Commission  will  continue,  however,  to 
analyze  each  application  while  seeking 
the  approval  of  the  State  Department  as 
required  by  Executive  Order  10530.  The 
Commission  will  no  longer  routinely 
impose  a  restriction  on  foreign 
ownership  of  cable  landing  stations. 
Should  the  Department  of  State, 
pursuant  to  Executive  Order  10530, 
condition  its  approval  of  a  particular 
cable  landing  license  on  such  a 
restriction,  the  Commission  will  include 
a  condition  to  that  effect  in  the 
particular  cable  landing  license.  Any 
such  restriction  would  be  necessary  to 
protect  the  national  security  of  the 
United  States. 


5.  In  the  Foreign  Carrier  Entry  Order, 
the  Commission  adopted  an  ECX?  test  as 
part  of  the  public  interest  analysis  under 
Section  310(b)(4)  for  applicants  seeking 
authority  to  acquire  greater  than  25 
percent  indirect  foreign  ownership  in  a 
common  carrier  radio  licensee.  In  this 
Order,  the  Commission  replaces  the 
current  ECO  test  as  applied  to  foreign 
investment  from  WTO  Member 
cotmtries  in  common  carrier  radio 
licenses  with  its  new  open  entry 
policies.  The  Commission  retains  its 
general  requirement  that  such  licensees 
seek  Commission  approval  before  they 
accept  foreign  ownership  that  would 
put  them  over  the  25  percent  benchmark 
under  Section  310(bX4).  The 
Commiasion  will  aJso  continue  to 
require  licensees  who  have  already 
received  approval  to  exceed  the  25 
percent  benchmark  up  to  a  certain  level 
of  indirect  foreign  ownership  to  seek 
further  approval  in  order  to  increase 
that  level  of  indirect  foreign  ownership. 
The  Commission  wrill  continue  to  use 
thv"principel  place  of  business"  test  to 
determine  the  nationality  or  "home 
market"  of  foreign  investors,  but  it  will 
consider  other  means  of  determining  an 
applicant's  nationality  if  requested  to  do 
so  by  an  applicant  or  if  so  advised  by 
the  Executive  Branch. 

6.  The  Commission  will  treet 
aeronautical  enroute  and  aeronautical 
fixed  services  in  the  same  manner  as  it 
treets  common  carrier  services  under 
Section  310(b)(4)  and  not  apply  an  ECO 
test  to  indirect  foreign  ownership  by 
entities  from  WTD  Member  countries. 
The  Commission  declines  to  address  the 
rule  HtniHng  the  number  of  aeronautical 
enroute  licenses  to  one  per  location 
because  the  rule  is  beyond  the  scope  of 
this  proceeding.  The  Commission  does, 
however,  suggest  several  options  for 
parties  seeking  to  provide  aeronautical 
services  in  the  United  States. 

7.  The  Commission  will  continue  to 
apply  the  ECO  and  equivalency  tests  to 
non-WTO  Member  countries.  The 
Commission  believes  that  continuing  to 
apply  the  ECO  test  to  non-WTO  Member 
countries  may  encourage  some  of  those 
countries  to  take  unilateral  or  bilateral 
steps  toward  opening  their  markets  to 
competition  and  may  provide  incentives 
for  them  to  join  the  WTO.  In  the  case 

of  Section  214  applicatioiu  to  provide 
facilities-based,  resold  switch»d,  and 
resold  non- interconnected  private  line 
services,  the  Commission  will  continue 
to  apply  the  ECO  test  as  part  of  the 
public  interest  inquiry  when  presented 
with  an  application  from  a  foreign 
carrier  or  a  carrier  affiliated  with  a 
foreign  carrier  where  the  foreign  carrier 
is  from  a  non- WTO  Member  country 
and  has  market  power  in  the  destination 
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market  The  ECO  test  will  be  applied  in 
a  similar  manner  as  part  of  the 
Commission's  analysis  under  Section  2 
of  the  Submarine  Cable  Tjnirfjng  License 
Act.  The  Commission  will  maintain  the 
equivalency  test  as  part  of  its  standard 
fOT  permitting  the  provision  of  switched 
services  over  private  lines,  whether 
fecilities-baaed  oikthrou^  resale,  fxx 
non- WTO  Member  countries.  The  ECO 
test  will  be  applied  as  part  of  the 
Commission's  general  public  interest 
analysis  under  Section  3 1 0(b)(4) 
regarding  foreign  investment  by  entities 
from  non-WTO  Member  countries  in 
common  carrier  radio  licensees.  The 
Commission  will  retain  the  ECO  test  as 
the  threshold  standard  for  permitting 
accounting  rate  flexibility  with  carriers 
from  countries  that  are  non- WTO 
Members. 

8.  In  the  Notice,  the  Commission 
noted  that  there  were  outstanding 
petitions  for  reoonsideration  of  the 
Foreign  Cairier  Entry  Order.-  In  light  of 
the  WTO  Agrannent,  the  Commission 
requested  comment  on  whether  it 
should,  for  purposes  of  countries  that 
are  not  WTO  Memben,  apply  the  EOO 
test  to  U.S.  carriers  that  own  more  than 
25  percent  of,  or  control,  a  foreign 
carrier  from  a  non-WTO  country.  In  the 
Order,  the  Commission  recognizes  that 
in  the  more  liberalized  environment  that 
will  restilt  from  the  WTO  Basic  Telecom 
Agreement  it  will  become  increasingly 
diffictih  to  define  a  "U.S.  carrier"  for 
the  purpose  of  distinguishing  between 
U.S.-carrier  and  foreign-carrier 
ownership  of  carriers.  In  addition,  the 
GATS  principle  of  National  Treatment 
obligates  the  U.S.  Government  to  treat 
investments  by  carriers  frnm  WTO 
Member  countries  no  less  favorably  tb«n 
it  treets  investments  by  domestic 
carriers.  Thus,  the  Conunission  modifies 
its  conclusion  in  the  Foreign  Carrier 
Entry  Order  and  it  will  apply  the  ECO 
test  where  a  U.S.  carrier,  or  a  company 
that  owns  more  than  25  percent  of  a 
U.S.  carrier,  ovms  a  controlling  interest 
in  a  foreign  carrier  that  has  market 
power  in  a  non-WTO  country. 
9.  Given  the  new  open  entry 
approach,  the  Commission  found  it 
necessary  to  revise  the  competitive 
safeguards  governing  foreign-affiliated 
carrier  provision  of  basic 
telecommunications  services  in  the  U.S. 
market  and,  more  broadly,  U.S.  carrier 
dealings  with  foreign  carriers.  The 
Commission  establishes  a  regulatory 
framework  that  modifies  or  eliminates 
rules  that  could  hamper  competition 
while  balancing  a  need  to  monitor  and 
detect  anticompetitive  behavior  in  the 
U.S.  market  without  imposing 
burdensome  regulations.  For  the 
purposes  of  applying  the  dominant 


carrier  saf^uards  and  No  Special 
Concessions  rule,  the  Commission 
creates  a  rebuttable  prestunptlon  that  a 
foreign  carrier  with  less  than  50  percent 
market  share  in  eech  of  the  relevant 
markets  on  the  foreign  end  of  a  U.S. 
international  route  lacks  sufficient 
market  power  to  aflect  competition 
adversely  in  the  U.S.  maiket  The 
Commission  states  that  this 
presumption  is  rebuttable.  Carriers  may 
ule  petitions  with  the  Commission 
seeking  a  declaratory  ruling  on  whether 
a  foreign  carrier  with  a  maiket  share  of 
50  percent  or  more  in  any  relevant 
market  should  be  allowed  to  grant  a 
special  concession  or  be  r^ulated  as 
ncm-dominant  because  it  lacks  the 
ability  to  affect  competition  adversely  in 
the  U.S.  maiket 

10.  The  Commission  narrows  its  No 
Special  Concessions  rule  to  allow  U.S. 
carriers  to  accept  special  concessions 
granted  by  forrign  earners  Aat  do  not 
possess  maricet  power  in  a  relevant 
toreign  maiket  without  first  obtaining 
specific  approval  from  the  Commission, 
llie  Commission  concludes  that  its  No 
Special  Concessions  rule  should  be 
limited  to  exclusive  deelings  involving 
services,  facilities,  or  functions  on  the 
foreign  end  of  a  U.S.  international  route 
that  are  necessary  for  the  provision  of 
U.S.  basic  international  service.  The 
Commission  did  not  adopt  its  proposal 
to  specify  a  prohibition  on  special 
omcessions  involving  the  Joint  handling 
of  basic  U.S.  traffic  originating  or 
terminating  in  third  countries. 

11.  The  Commission  prohibits  U.S. 
carriers  from  receiving  proprietary  or 
confidential  information  obtained  by 
any  foreign  carrier  in  the  course  of  its 
regular  business  dealii^  with  a 
competing  U.S.  cairier.  unless  the 
competing  U.S.  cairier  provides  its 
specific  permission  in  writing.  Where  a 
U.S.  carrier  is  affiliated  with  a  foreign 
carrier,  the  proprietary  or  confidential 
information  of  othw  U.S.  carriers 
obtained  by  that  foreign  ^filiate  may 
not  be  used  for  any  purpose  other  than 
for  conducting  the  correspondent 
relatfonships  with  the  carriers  from 
whom  tlijB  information  was  obtained. 
This  rufe  will  serve  as  a  general 
requirement  on  all  existing,  pending, 
and  future  authorizations  to  provide 
U.S.  international  services. 

12.  The  Commission  concludes  that 
safeguards  are  necessary  given  the 
privacy  and  anticompetitive  effects  that 
may  result  from  the  use  of  foreign- 
derived  U.S.  customer  proprietary 
network  information  (O'NI).  Under 
Section  222(a)  of  the  Communications 
Act,  every  teleconununications  carrier 
has  a  dufy  to  protect  the  confidentiality 
of  customer  information.  The 


Commission  finds  that  if  a  U.S.  cairier 
desires  to  make  use  of  foreiga-derived 
CPNI  pertaining  to  a  specific  U.S. 
customer,  it  must  first  (^>tain 
appropriate  consent  from  that  customer. 
In  doing  so,  the  U.S.  carrier  also  must 
notify  the  customer  that  he  or  she  may 
require  tbe  U.S.  cairier  to  disclose  the 
CPNI  to  unaffiliated  third  parties  upon 
written  request  by  the  customer.  The 
Commission  finds  that  these  procedures 
will  balance  Section  222's  privacy  and 
competitive  issues  whife  not  burdening 
or  preventing  U.S.  carriers  from  oCbring 
one-stop  shopping  options. 

13.  Tne  Commission  decliiiea  to  ' 
address  issues  raised  by  parties 
concerning  the  benchmark  authoriaatiaii^ 
conditions  imposed  on  fnrilitifw  haaed 
cairien  in  the  Benc/unorfcs  CMer  (62  FR 
45758.  August  29, 1997).  The 
Commission  will  condition  a  carrier's 
facilities-based  authorization  to  serve  ai 
affiliated  market  on  the  foreign  carrier 
offering  U.S. -licensed  international 
camera  a  settlement  rate  for  the 
affiliated  market  at  or  below  the  relevant 
benchmark  adopted  in  the  Benchmaikt 
Ordn. 

14.  The  Commission  addresses  the 
issue  of  whether  to  apply  its  benchmark 
condition  to  authorizations  to  jnovide 
switched  resale  service  from  the  United 
States  to  an  affiliated  maricet,  which  w^ 
not  resolved  in  the  Bertchmarks  Order. 
The  Commissicm  declines  to  apply  the 
settlement  rate  benchmark  conditk>n  to 
switched  resafe  providers.  The 
Commission  finds  that  a  switched 
reseller  is  less  likely  to  attempt  a 
predatoiy  price  squeeze.  Tlie 
Commission  also  finds  here  thM  ft 
would  be  eesier  to  detect  a  price 
squeeze  in  the  switched  resale  context 
than  in  the  facilities-based  contest.  The 
easier  detection  should  deter  switched 
resellers  from  attranpting  a  price 
squeeze  and  will  allowue Qnnmission 
to  take  action  in  the  event  a  carriCT  does 
attempt  a  price  squeeze.  The 
Commission  will  monitor  the  switched 
resale  market  carefully,  and  if  it  finds 
substantial  evidence  of  anticompetitive 
behavior  that  causes  harm  to 
competition  and  consumers  in  the  U.S. 
market,  it  may  reconsider  its  decision 
not  to  apply  die  benchmark  condition  to 
the  provision  of  switched  resale.  The 
Commission  also  adopts  a  quarteriy 
traffic  and  revenue  reporting 
requirement  that  applies  to  switched 
resellers  that  possess  maiket  power  on 
the  foreign  end  of  the  route  and  that 
have  settlement  rates  with  U.S.  carriers. 

15.  The  Commission  adopts  a 
dominant  carrier  regulatory  framework 
aimed  at  detecting  and  deterring 
anticompetitive  behavior  in  the  U.S. 
market  by  foreign  carriers  and  their 


64744     Fedwal  Ragjater  /  Vol.  62.  No.  236  /  Tuesday.  December  9.  1997  /  Rules  and  Regulations 


affiliated  U.S.  cairiet*.  it  will  ratain  a 
•ingle-tier  dominant  carrier  regulatory 
approach  and  classify  any  U.S. -licensed 
carriers  as  dominant  on  a  particular 
route  if  it  is  affiliated  with  a  foreign 
canier  that  possesses  market  power  in  a 
relevant  market  on  the  foreign  end  of 
that  route.  The  Commission  did  not 
adopt  its  proposal  to  ban  exclusive 
arrangements  involving  joint  marketing, 
customer  steering,  and  the  use  of  foreign 
market  telephone  customer  information. 
The  Commission  adopts  its  tentative 
conclusion  to  continue  its  current 
regulatory  treatment  of  co-marketing 
and  other  non-equity  business 
arrangements  between  U.S.  canters  and 
their  foreign  counterparts  that  aBsct  the 
proviaion  of  {J.S.  intamationaJ  services. 
The  Commission  also  found  that  it 
would  be  an  unnereasary  burden  to 
apply  dominant  classification  to  all  non- 
equity anangaments  abaent  a  finding  of 
substantial  risk  of  competitive  harm. 
The  CommisaioD  alao  declined  to  adopt 
a  filing  raquiramant  for  non-equity  . 
businaaa  relatkinahipa. 

16.  The  Commiasion  adopts  a  number 
of  onnpetitive  saiaguards  as  part  of  its 
dominant  carrier  regulatory  framework. 
Doniinant  foraign-amliated  carriers  will 
be  permitted  to  file  tariffs  on  one  day's 
notice  with  a  presumption  of  lawfuhieas 
rather  than  the  current  fourteen-day 
advance  notice.  The  Commiaaion  also 
eliminates  its  prior  approval 
requirement  for  circuit  additions  and 
diacontinuaiKes  on  the  dominant  route. 
The  P-nmnmi— inn  declines  to  adopt  a 
quarterly  notification  of  circuit 
additions  or  discontinuances 
rsquirement  If  the  Commission  finds 
d>at  an  affiUated  carrier  is  engaged  in 
anticompetitive  behavior,  it  may  apply 
the  prior  approval  requirement  on  that 
route. 

17.  Although  the  Commission 
currently  has  in  place  a  number  of 
safsguards  to  prevent  anticompetitive 
behavior,  it  finds  that  a  minimal  level  of 
structural  separation  for  dominant 
carriers  is  necessary.  The  Commission 
will  require  s  foreign-affiliated  U.S. 
international  carrier  regidated  as 
dominant  to  provide  service  in  the  U.S. 
market  through  a  corporation  that  is 
separate  from  the  foreign  affiliate, 
maintain  separate  books  of  account,  and 
not  jointiy  own  switching  and 
transmission  fsdlities  with  its  foreign 
carrier  affilteto. 

18.  The  Order  imposes  a  niunber  of 
reporting  requirements  to  assist  the 
Commission  in  monitoring  and 
detecting  anticompetitive  behavior. 
Poreign-affilteted  dominant  carriers  will 
be  required  to  file  quarterly  traffic  and 
revenue  reports  for  their  dominant 
routes.  The  Commission  requires  that 


each  dominant  foreign-affiliated  carrier 
file  quarterly  reports  summarizing  the 
provisioning  and  maintenance  of  all 
basic  network  facilities  and  services  it 
procures  from  its  foreign  affiUate. 
including,  but  not  limited  to, 
correspondent  or  other  besic  fisdllties 
procured  on  behalf  of  customers  of  |oint 
venture  offerings.  Although  the 
Commission  does  not  dictete  the  format 
for  the  provisioning  and  maintenance 
reports,  the  Commission  describes  the 
information  that  it  requirea.  The 
Commiaaton  directe  the  International 
Bureau  to  adopt  a  staiMterd  reporting 
manual  if  it  is^  that  one  would  be 
helpful,  and  pennits  the  Bureau  to 
modify  the  contante  of  the  filing 
requiiemeBte  as  necessary.  CarrieES 
subiect  to  this  requirement  will  be  abte 
to  seek  a  protective  order  to  ensuie  that 
parties  to  whom  confidential 
infannatton  b  made  availabte  limit  the 
pereoiu  who  will  have  access  to  the 
information  and  the  purposes  bt  which 
the  information  vrill  be  used. 

10.  All  dominant  fbrai^ft-afBliatad 
focilitiea-baaed  carriers  will  fite 
quarteriy  circuit  status  reports. 
Althmigh  the  Commission  proposed 
quarterly  notifications  of  circuit 
changes,  the  quarteriy  circuit  stetus 
reports  will  provide  information  that 
can  be  nooie  raadilv  compand  to  the 
information  provided  by  all  U.S. 
international  carriers  on  an  annual  basis 
under  Section  43.62  of  our  rules.  The 
Commission  does  not  require  dominant 
foreign-aCBUated  private  liiM  reaate 
carriers  to  file  quarterly  circuit  stetus 
reports,  given  that  they  rely  on 
underiy^  U.S.  facilities-beaed  carrlais 
to  make  arrangements  with  their 
affiliated  carriers.  The  Commission 
directs  the  International  Bureeu  to 
modify  the  Section  43  JI2  reporting 
manual  as  necessary  to  accommodate 
theee  changes.  The  Commission 
recognises  that  the  quarteriy  circuit 
stetus  reports  contain  commercially 
sensitive  information  similar  to  the 
provisioning  and  maintenance  reporte. 
Thus,  the  Conunission  will  allow 
dominant  foreign-affiliated  carriers  to 
request  the  standard  protective  order  for 
the  three  quarteriy  circuit  stetus  reporte 
that  dominant  foreign-affilteted  carriers 
must  file. 

20.  The  Commission  does  iu>t  adopt 
an  expedited  procedure  to  prevent 
competitive  harm  in  the  U.S.  market 
Rather,  the  Commission  will  rely  on  the 
various  remedies  cuirentiy  available  for 
addressing  anticompetitive  conduct. 
The  Commission  does,  however,  adopt 
a  general  rule  that  would  enable  it  to 
impose  additional  requirements  on  U.S. 
international  carriers  in  circumstances 
where  it  appears  that  harm  to 


competition  is  occiuring  on  one  or  more 
U.S.  international  routes.  The 
Commission  notes  that  it  is  presentiy 
reviewing  ito  rules  to  ensure  that  the 
Commission  provides  s  forum  for  the 
prompt  resolution  of  all  formal 
complaints  against  telecommunications 
carriers  involving  claims  of 
unreesonably  discriminatory  or 
otherwise  unlawfril  conduct  in  violation 
of  the  Communications  Act  or  ite  ndas. 

21.  In  the  Flexibility  Order  (62  FR 
5535.  Februarv  6. 1097).  the 
rJxwt%Tw%^mm^nn  developod  a  new  approach 
fm  permitting  alternative  settlement 
anangemente.  In  this  proceeding,  the 
Commission  will  no  longer  apply  the 
ECO  test  ss  a  thraahold  standard  for 
determining  when  to  permit  accounting 
rate  flexibility.  Instead,  it  wrill  applv  a 
rabuttaUe  nrasumption  that  flexuuify  te 
permitted  tor  carriers  from  WTO 
Member  countries.  In  otdet  to  rebut  this 
presumption,  a  party  oppoaing  a  flexible 
amuqgament  must  demonstrate  that  the 
foreign  canier  is  not  sut^ect  to 
competition  in  ite  home  merket  from 
multiple  (more  than  one)  fadllties  baaed 
carriers  diet  poaaeas  die  ability  to 
terminate  international  traffic  and  serve 
■nriaHng  customers  in  the  frueign 
market  The  Conunission  alao  makaa 
minor  rKang—  to  conform  ite 
procedures  nor  U.S.  canters  to  enter  into 
an  alteniative  paymaat  arraogeoiente, 
and  it  will  apply  the  new  policies  and 
procedures  to  sU  flexibility  petitions 
pending  before  the  Commission  in  any 
procedural  status  at  the  time  the  iww 
rulea  become  effective.  The  Commission 
will  continue  to  apply  the  salaguarda 
developed  in  the  Mexitulity  Order  {62 
FR  5535.  Febraaiy  6. 1007).  The 
Commission  will  continue  to  allow  the 
proponent  of  an  altsmative  settlement 
anangament  with  a  carrier  from  a  WTO 
Member  country  to  make  an  alternative 
showiiw  where  the  praaumption  in 
Csvor  offlexibilify  can  be  reoutted. 

22.  The  Order  strsamlinea  the  Section 
214  applications  of  carriers  that 
demonstrate  clearly  and  convincingly 
that  the  foreign  carrier  affiUate  has  less 
than  a  50  percent  market  share  in -reach 
relevant  terminating  market  in  the 
destination  foreign  country 
(international,  intercity,  and  local 
exchange  access).  Streamlined 
proceasing  of  Section  214  applications 
will  be  avaiteble  to  any  applicant  whose 
foreign  afifiUate  is  from  a  WTO  Member 
country  if  the  applicant  requeste 
suthorify  only  to  serve  that  country 
solely  by  reselling  the  switched  services 
of  uneffiUated  U.S.  international 
cairiars.  Streemlining  will  be  availabte 
for  foreign-effiliated  carriers  not 
otherwise  eligible  for  streamlined 
processing  as  long  as  the  applicant 
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certifies  that  it  will  comply  with  the 
dominant  carrier  regulations  of  the 
Order.  In  addition,  the  Commission  will 
streamline  applications  for  assignments 
and  transfers  of  control  of  Section  214 
authorizations  in  circumstances  where 
an  initial  Section  214  application  filed 
by  the  assignee  or  transferee  would  be 
eligible  for  streamlined  processing.  The 
Commission  will  streamline  Section 
310(b)(4)  requests  when  they  meet  the 
criteria  described  in  the  Order.  In  all 
circumstances,  Commission  stafifwill 
have  discretion  to  deem  an  application 
ineligible  fta  streamlined  processing 
either  because  it  raises  market  power 
concerns  or  because  an  Executive 
Branch  agency  raises  concerns  with 
respect  to  issues  within  its  expotise.  In 
such  cases  the  Commission  will  issue  a 
public  notice  that  the  application  has 
been  removed  from  the  streamlined 
process,  and  within  ninety  days  of  the 
public  notice  it  will  either  issue  an 
order  acting  upon  the  application  or 
provide  public  notice  that,  because  the 
application  raises  issues  of 
extraordinaiy  complexity,  an  additional 
90-day  period  for  review  is  needed. 
Each  successive  90-day  period  may  be 
so  extended. 

23.  The  Commission  amends  ito  rules 
to  raise  the  level  of  foreign  ownership 
that  requires  prior  notification  from  10 
percent  to  greater  than  25  percent.  This 
change  will  eliminate  the  requirement 
that  authorized  carriers  notify  the 
Conunission  before  accepting  foreign 
carrier  investmente  of  25  percent  or  less. 
An  authorized  carrier  will,  however,  be 
required  to  notify  the  Commission  sixty 
days  before  it,  or  a  company  that  owns 
more  than  25  percent  of  it,  acquires  a 
direct  or  indirect  controlling  interest  in 
a  foreign  carrier. 

24.  The  Commission  dismisses 
arguments  that  the  Commission's  public 
interest  analysis  is  invalid  under  Uie 
General  Agreement  on  Trade  in  Services 
(GATS).  Tbe  Conunission  stetes  that  the 
Order  esteblishes  the  parameters  for 
reviewing  applications  to  provide 
international  services.  The  Commission 
also  found  that  ito  safeguards  are 
consistent  with  the  GATS. 

25.  Finally,  the  Commission  disposes 
of  the  (mnding  [>etitions  for 
reconsideration  of  the  Foreign  Carrier 
Entry  Order  because  of  their  close 
relationship  with  the  substance  of  this 
proceeding. 

26.  The  Commission  states  that  it  will 
largely  rely  on  reporting  requiremento. 
rather  than  restrictions  on  capacity 
changes  or  service  options,  to  prevent 
carriers  from  causing  competitive  harm 
in  the  U.S.  market.  The  Commission 
declines  to  adopt  ito  proposal  for  a 
supplemental  tier  of  dominant  carrier 


safeguards  for  U.S.  carriers  affiliated 
with  foreign  carriers  that  do  not  fece 
fecilities-based  competition  on  the 
foreign  end  of  a  particular  route.  The 
Commission  retains  authorify  to  impose 
sanctions,  in  the  event  it  finds  evidence 
of  anticompetitive  conduct. 

Final  ReguUtory  Flexibilify  Analyste 

27.  As  required  by  the  Regulatory 
FlexibUity  Act  (RFA).  an  Initial 
Regulatory  Flexibilify  Analysis  (IRFA) 
was  included  in  the  Notice  of  Proposed 
Rulemaking  in  this  proceeding.  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the  Notice, 
including  comment  on  the  IRFA.  This 
Final  Regulatory  Flexibilify  Analysis 
(FRFA)  conforms  to  the  RFA.  This 
analysis  also  serves  as  the  FRFA  for  the 
issues  disposed  of  here  on 
reconsideration  of  the  Foreign  Carrier 
Entry  Order. 

Need  for.  and  Objectives  of.  the  Rules 
and  Policies  Adopted  Here 

26.  This  Report  and  Order  and  Order 
on  Reconsideration  adopto  a  liberalized 
standard  for  participation  by  foreign  and 
foreign-affiliated  entities  in  the  U.S. 
telecommunications  markets.  This  open 
entry  standard  will  apply  to  the 
provision  of  international 
telecommunications  services  tmder 
Section  214  of  the  Communications  Act, 
indirect  foreign  ownership  of  common 
carrier  radio  licensees  under  Section 
310(b)(4),  and  cable  landing  licenses 
under  the  Submarine  Cable  TjinHing 
License  Act  It  also  revises  the 
Commission's  regulatory  safeguards 
governing  the  provision  of  international 
telecommunications  services  in  light  of 
recent  changes  in  the  world's 
telecommunications  market  and  the 
Commission's  liberalized  standard  for 
participation  by  foreign  and  foreign- 
affiliated  entities.  The  Conunission  has 
deemed  these  changes  appropriate  in 
light  of  the  recent  World  Ttade 
Oi^nization  (WTO)  Basic 
Telecommunications  Services 
Agreement  and  the  worldwide  trend 
toward  deregulation  and  competition  in 
the  provision  ctf  telecommunications 
services.  Our  objective  is  to  increase 
competition  in  the  U.S. 
telecommunications  marketo  while 
minimizing  the  risk  of  anticompetitive 
harm  and  encouraging  foreign 
govemmento  to  open  their 
telecommunications  marketo.  In  light  of 
the  changed  circumstances  that  will 
result  frt)m  the  WTO  Basic  Telecom 
Agreement  and  our  nearly  two  years-of 
experience  with  our  current  rules  on 
nuurket  entry  and  regulation  of  foreign- 
affilteted  entities,  we  find  that  reducing 
entry  barriers  for  applicanto  affilteted 


with  entities  from  WTO  Member 
countries  is  the  appropriate  way  to 
accomplish  that  objective.  The 
Commission  believes  that  it  is  no  longer 
necessary  to  apply  the  "efiiective 
competitive  opportimities"  (ECO)  test 
developed  in  the  1995  Foreign  Canier 
Entry  Order  to  cotmtries  that  are 
Members  of  the  WTO.  Instead,  we  will 
rely  primarily  on  regulatory  safeguarda 
and  beochmark  settiement  rates  to 
reduce  the  potential  for  anticompetitive 
conduct  in  the  U.S.  market.  We  revise 
some  of  those  safeguards  in  this  Order. 

Summary  ofSignifidant  Issues  Raised  by 
Public  Comments  in  Respottse  to  the 
IRFA 

29.  No  commento  were  subnutted 
specifically  in  response  to  the  IRFA. 
Nevertheless,  we  have  considraed.  in 
developing  these  rules  and  policies,  any 
potential  significant  economic  impact 
on  small  entities.  We  have  attempted  to 
minimige  the  burdens  imposed  on  all 
entities,  including  small  entities,  in 
order  to  promote  participation  by  new 
entranto  in  the  U.S.  telecommunications 
marketo. 

30.  NextWave  raised  commento  in 
response  to  the  Notice  specific  to  the 
impact  of  our  policy  toward  iruliract 
foreign  investment  in  C-block  and  F- 
block  licensees.  Those  blocks,  known  ss 
"entrepreneiu-"  blocks,  are  reserved  for 
small  businesses  and  entrepreneurs.  - 
NextWave  states  that  it  and  other 
entrepreneurial  carriers  are  dependent 
on  financing  from  a  variefy  of  sources, 
including  foreign  investment,  and  that 
access  to  foreign  capital  is  vital  to  their 
financial  viabilify.  f4extWave  argues 
that  indirect  foreign  investment  in  C- 
block  and  F-block  licensees  presento 
"no  conceivable  risk  to  competition" 
because  those  licenses  are  held  by 
entrepreneurs  who  are  new  entranto  into 
the  marketo.  NextWave  proposes  that. 
for  that  reason,  the  Commission  should 
conclude  that  indirect  foreign 
investment  in  C^lock  and  F-block 
personal  commimications  systems  (PCS) 
licensees  by  any  entify  whose  home 
market  is  a  WTO  Member  country 
serves  the  public  interest  and  should 
not  be  subject  to  prior  Commission 
approval.  NextWave  also  mges  the 
Commission,  in  the  alternative,  to 
establish  an  expedited  process  and 
timetable  for  addressing  applications  to 
exceed  the  25  percent  benchmark  for 
indirect  foreign  ownership  of  common 
carrier  wireless  licensees. 

31.  Telephone  and  Data  Systems 
(TDS)  proposed  that  the  Commission 
permit  writhout  prior  approval  any 
amount  of  indirect  foreign  ownership  of 
common  carrier  radio  licensees  held  in 
the  form  of  registered  securities  when 


64746     Federal  Ragistar  /  Vol.  62,  No.  236  /  Tuesday.  December  9,  1997  /  Rules  gnd  Regulations 


the  foreign  investor  is  not  a  carrier  and 
comas  from  one  of  the  64  other  WTO 
Member  countries  that  has  committed  to 
enibroe  fair  rules  of  comf>etition  for 
basic  telecommunications.  Under  TDS's 
proposal,  the  Commission  would 
continue  to  require  prior  approval  for 
investors  from  other  WTO  Member 
countries,  for  Investors  from  non-WTO 
countries,  and  from  all  foreign  carriers. 
TDS  suggested  that  we  scrutinize  filings 
with  the  Securities  and  Exchange 
Commission  to  monitor  foreign 
ownership  of  registered  securities  and 
that  we  rely  on  revocation,  instead  of 
prior  approval,  to  protect  the  public 
interest  pursuant  to  Section  310(bK4). 
TDS  states  that  adoption  of  its  prop<Mal 
would  significantly  reduoa  biudens  on 
common  carrier  radio  lloanaaas.  who 
currently  must  research  the  nationalities 
of  their  individual  shareholders  in  order 
to  remain  in  compliance  with  the 
restrictions  on  foreign  ownership. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Rules 
Will  Apply 

32.  We  received  no  comments  in 
response  to  our  estimates  in  the  IRFA  of 
the  number  of  small  entities  to  which 
the  proposed  rules  would  apply.  We 
conclude  that  the  IRFA's  estimates  are 
the  best  available  estimates  of  the 
nuiBbarof  hmU  entities  that  the  rules 
wa  adopt  bare  wall  afiisct  and  that  those 
asdmatas  are  sufficiently  useful  in 
enabling  us  to  attempt  to  minimize  the 
economic  impact  of  our  rules  on  small 
entities. 

33.  The  RFA  generally  defines  small 
entity  as  having  the  same  meaning  as 
the  terms  small  business,  small 
organization,  and  small  governmental 
jurisdiction  and  defines  small  business 
as  having  the  same  meaning  as  the  term 
naall  business  concern  under  section  3 
of  the  Small  Business  Act  unless  the 
Commission  has  developed  one  or  more 
definitions  that  are  appropriate  for  its 
activities.  The  Small  Bustaww  Act 
defines  small  business  ctmoam  as  one 
that  (1)  is  independently  owned  and 
operated:  (2)  is  not  dominant  in  its  field 
of  operation:  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SEA). 

34.  The  rules  adopted  in  this  Order  . 
apply  only  to  entities  providing 
international  common  carrier  services 
pursuant  to  Section  214  of  the 
Conununications  Act:  entities  providing 
domestic  or  international  wireless 
common  carrier,  aeronautical  enroute, 
or  aeronautical  fixed  services  under 
Sactioo  309  of  the  Act;  and  entities 
licensed  to  construct  and  operate 
submarine  cables  under  the  Cable 
Landing  License  Act. 


35.  Because  the  small  incumbent  local 
exchange  carriers  (LECs)  subject  to  these 
rules  are  either  dominant  in  their  fields 
of  operations  or  are  not  independently 
owned  and  operated,  consistent  with 
our  prior  practice,  they  are  excluded 
from  the  definitions  of  small  entity  and 
small  business  concern.  Accordii^y, 
our  use  of  the  terms  small  entities  and- 
small  businesses  does  not  encomfMSS 
small  incumbent  LECs.  Out  of  an 
abundance  of  caution,  however,  for  the 
purposes  of  this  FRFA,  wa  will  considar 
small  incumbent  LECs  to  be  Mrithin  this 
analysis,  where  a  small  incumbent  LEC 
is  any  incumbent  LEC  that  arguably 
might  be  defined  by  the  SBA  as  a  "small 
business  concern." 

Section  214    International  Common 
Carrier  Services 

36.  Entities  providing  international 
common  carrier  service  pursuant  to 
Section  214  of  the  Act  fall  into  the 
SBA's  Standard  Industrial  Classification 
(SIC)  categories  for  Radiotelephone 
Conununications  (SIC  4812)  and 
Telephone  Commimications.  Except 
Radiotelephone  (SIC  4813).  The  SBA's 
definition  of  small  entity  for  those 
categories  is  one  with  fewer  than  1,500 
employees.  We  discuss  below  the 
numb«r  of  small  entities  Calling  within 
these  two  subcategories  that  may  be 
afbcted  by  the  rules  adopted  in  this 
Order. 

37.  The  most  reliable  source  of 
information  regarding  the  number  of 
international  common  carriers  is  the 
data  that  we  collect  annually  in 
connection  with  the 
Telecommunications  Industry  Revenue: 
Telecommunications  Relay  Service 
Fund  Worksheet  Data  (TRS  Worksheet). 
In  1995,  445  toll  carriers  filed  TRS  fund 
worksheets.  We  believe  that  between  50 
and  200  carriers  Csiled  to  file  TRS  fund 
worksheets.  We  believe  also  that  fiswer 
than  10  toll  carriers  had  1,500  or  more 
employees.  Thus,  at  most  635 
international  carriers  would  be 
classified  ss  small  entities.  Many  TRS 
filers,  however,  are  affiliated  with  other 
carriers,  and  therefore  the  number  of 
aggregated  carriers  is  Car  fewer  than  the 
preceding  estimate.  Of  the  445  toll 
filers.  239  reported  no  carrier  affiliates. 
Adding  50  non-filers  gives  a  lower 
estimate  of  289  international  carriers 
thst  would  be  classified  as  small 
entities.  Thus,  our  best  estimate  of  the 
total  number  of  small  entities  is  between 
289  and  635.  We  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  international  carriers  that 
would  qualify  as  small  business  entities 
under  the  SBA's  definition.  While  not 
all  of  these  entities  may  have  provided 
international  service  in  1995.  we  expect 


that  many  of  these  entities  will  seek  to 
do  so  in  the  future,  as  will  additional 
mtrants  into  the  market. 

b.  Title  in    Common  Carrier  Services 

38.  Cellular  licensees.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  applicable 
^o  cellular  licensees.  The  closest 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies  (SIC  4812).  The  most  reliable 
source  of  information  regarding  the 
nimiber  of  cellular  services  carriers 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  the 
Commission  collects  annually  in 
connection  with  the  TRS  Worksheet 
According  to  the  most  recent  data,  792 
companies  reported  that  they  were 
engaged  in  the  provision  of  cellular 
services.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1 ,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  cellular 
services  carriers  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Coiuequently.  we 
estimate  that  there  are  fewer  than  792 
small  cellular  service  carriers. 

39.  220  MHz  Radio  Services.  Because 
the  Commission  has  not  yet  defined  a 
small  business  with  respect  to  220  MHz 
radio  services,  we  will  utilize  the  SBA's 
definition  applicable  to  radiotelephone 
companies — i.e.,  an  entity  employing 
less  than  1.500  persons.  With  respect  to 
the  220  MHz  services,  the  Commission 
has  proposed  a  two-tiered  definition  of 
small  business  for  purposes  of  auctions: 
(1)  For  Economic  Area  (£A)  licensees,  a 
finn  with  average  annual  gross  revenues 
of  not  more  than  S6  million  for  the 
preceding  three  years,  and  (2)  for 
regional  and  nationwide  licensees,  a 
firm  with  average  annual  gross  revenues 
of  not  more  than  S15  million  for  the 
preceding  three  years.  Since  this 
definition  has  not  yet  been  approved  by 
the  SBA,  we  will  utilize  the  SBA's 
definition  applicable  to  radiotelephone 
companies.  Given  the  fact  that  nearly  all 
radiotelephone  companies  employ 
fewer  than  1,000  employees,  with 
respect  to  the  approximately  3,800 
incimibent  licensees  in  this  service,  wa 
will  consider  them  to  be  small 
businesses  under  the  SBA  definition. 

40.  Common  Carrier  Paging.  The 
Commission  has  proposed  a  two-tier 
definition  of  small  businesses  in  the 
context  of  auctioning  licenses  in  the 
Common  Carrier  Paging  services. 
Because  the  SBA  has  not  yet  approved 
this  definition  for  paging  services,  we 
will  utilize  the  SBA's  definition 
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applicable  to  radiotelephone  companies, 
i.e.,  an  entity  employing  fewer  than 
1,500  persons.  At  present,  there  are 
approximately  74.000  Coounon  Carrier 
Paging  licensees.  We  estimate  that  the 
nia|ority  of  common  carrier  paging 
providers  would  qualify  as  small 
businesses  under  the  SBA  definition. 
41.  MMle  Service  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  mobile  service 
carriers  such  as  paging  companies.  The 
closest  applicable  definition  under  the 
SBA  rules  is  for  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the 
number  of  mobile  service  carriers 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  the 
Commission  collects  annually  in 
connection  with  the  TRS  Worksheet. 
According  to  the  most  recent  data,  117 
companies  reported  that  they  were 
engaged  in  the  provision  of  mobile 
services.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
indepandentiy  owned  and  operated,  or 
have  more  than  1.500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  mobile 
service  carriers  that  would  qualify 
under  the  SBA's  definition. 
Consequentiy.  we  estimate  that  fewer 
than  117  mobile  service  carriers  are 
small  entities. 

42.  Broadband  Personal 
Communicatioiu  Services  (PCS).  The 
broadband  PCS  spectrum  is  divided  into 
six  frequency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  has  defined  small  entity  in 
the  auctions  for  Blocks  C  and  F  as  an 
entity  that  has  average  gross  revenues  of 
less  than  $40  million  in  the  three 
previous  calendar  years.  For  Block  F.  an 
additional  classification  for  "very  sniall 
business"  was  added  and  is  defined  as 
an  entity  that,  together  with  its  affiliates, 
has  average  gross  revenue  of  not  more 
than  $15  million  for  the  preceding  three 
calendar  years.  These  regulations 
defining  small  entity  in  the  context  of 
broadband  PCS  auctions  have  been 
approved  by  the  SBA.  No  small  business 
within  the  SBA-approved  definition  bid 
successfully  for  licenses  in  Blocks  A 
and  B.  There  were  90  winning  bidders 
that  qualified  as  small  entities  in  die 
Block  C  auctions.  A  total  of  93  small 
and  very  small  businesses  won 
approximately  40  percent  of  the  1.479 
licenses  for  Blocks  D,  E,  and  F. 
However,  licenses  for  Blocks  C  through 
F  have  not  been  awarded  fiilly; 
therefore,  there  are  few,  if  any,  small 
businesses  currentiy  providing  PCS 
siavices.  Based  on  this  information,  we 


conclude  that  the  niunber  of  small 
broadband  PCS  licensees  will  include 
the  90  winning  bidders  and  the  93 
qualifying  bidders  in  the  D.  E.  and  F 
Blocks,  for  a  total  of  183  small  PCS 
providers  as  defined  by  the  SBA  and  the 
Commission's  auction  rules. 
43.  Narrowband  PCS.  The 
Commission  does  not  know  how  many 
narrowband  PCS  licenses  will  be 
granted  or  auctioned,  as  it  has  not  yet 
determined  the  size  or  number  of  such 
licenses.  Two  auctions  of  narrowband 
PCS  licenses  have  been  conducted  Jor  a 
total  of  41  licenses,  out  of  ¥^iich  11 
were  obtained  by  small  businesses 
owned  by  members  of  minority  groups 
and/or  women.  Small  businesses  were 
defined  as  those  with  average  gross 
revenues  for  the  prior  three  fiscal  years 
of  $40  million  or  less.  For  purposes  of 
this  FRFA,  the  Commission  is  utilizing 
the  SBA  definition  applicable  to 
radiotelephone  companies,  i.e.,  an 
entity  employing  less  than  1.500 
persons.  Not  all  of  the  narrowband  PCS 
licenses'  have  yet  been  awarded.  There 
is  therefore  no  basis  to  determine  the 
number  of  licenses  that  will  be  awarded 
to  small  entities  in  future  auctions. 
Given  the  facts  that  neariy  all 
radiotelephone  companies  have  fewer 
than  IJQOO  employees  and  that  no 
reliable  estimate  of  the  number  of 
prospective  narrowband  PCS  licensees 
can  be  made,  we  assume,  for  purposes 
of  the  evaluations  and  conclusions  in 
this  FRFA,  that  all  the  remaining 
narrowband  PCS  licenses  will  be 
awarded  to  small  entities. 

44.  Rural  Radiotelephone  Sendee.  The 
Commission  has  not  adopted  a 
definition  of  small  business  specific  to 
the  Rural  Radiotelephone  Service, 
which  is  defined  in  Section  22.99  of  the 
Commission's  Rules.  A  significant 
subset  of  the  Rural  Radiotelephone 
Service  is  BETRS,  or  Basic  Exchange 
Telephone  Radio  Systems  (the 
parameters  of  which  are  defined  in 
Sections  22.757  and  22.759  of  the 
Commission's  Rules).  Accordingly,  we 
will  use  the  SBA's  definition  applicable 
to  radiotelephone  companies,  i.e.,  an 
entity  employing  feww  than  1.500 
persons.  "There  are  approximately  1,000 
licensees  in  the  Rural  Radiotelephone 
Service,  and  we  estimate  that  almost  all 
of  them  have  fewer  than  1.500 
employees. 

45.  Air-Ground  Radiotelephone.  The 
Commission  has  not  adopteid  a 
definition  of  small  business  specific  to 
the  Air-Ground  Radiotelephone  Service, 
which  is  defined  in  Section  22(99  of  the 
Commission's  Rules.  Accordingly,  we 
will  use  the  SBA's  definition  applicable 
to  radiotelephone  companies,  i.e.,  an 
entity  employing  fewer  than  1,5(X) 


persons.  There  are  approximately  100 
licensees  in  the  Air-Ground 
Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  under  the  SBA  definition. 

46.  Specialized  h4obile  Radio 
Licensees  (SMR).  Pursuant  to  Secti(m 
90.814(b)(1)  of  our  rules,  the 
Commission  awards  bidding  credits  in 
auctions  for  geographic  area  800  MHz 
and  900  MHz  Specialized  Mobile  Radio 
(SMR)  licenses  to  firms  that  had 
revenues  of  less  than  $15  million  in 
each  of  the  three  previous  calendar 
years.  This  regulation  defining  "small 
entity"  in  the  context  of  800  MHz  and 
900  MHz  SMR  has  been  approved  by  the 
SBA.  We  do  not  know  how  many  fiims 
provide  800  MHz  or  900  MHz 
geographic  area  SMR  service  pursuant 
to  extended  implementation 
authorizations  or  how  many  of  these 
providers  have  annual  revenues  of  less 
than  $15  million.  We  do  know  that  one 
of  these  firms  has  over  $15  million  in 
revenues.  We  assume  that  all  of  the 
remaining  existing  extended 
implementation  authorizations  are  held 
by  small  entities,  as  that  term  is  defined 
by  the  SBA.  llie  Commission  recendy 
held  auctions  for  geographic  area 
licenses  in  the  900  NOiz  SMR  band. 
There  were  60  winning  bidders  who 
qualified  as  small  entities  in  the  900 
MHz  auction.  Based  on  this  information, 
we  conclude  that  the  number  of 
geographic  area  SMR  licensees  afibctad 
includes  these  60  small  entities. 
47.  MJCTDwave  Video  Services. 
Microwave  services  includes  common 
carrier,  private  operational  fixed,  and 
broadcast  auxiliuy  radio  services.  At 
present,  there  are  22,015  common 
carrier  licensees.  Inasmuch  as  the 
Commission  has  not  yet  defined  small 
business  with  respect  to  microwave 
services,  we  will  utilize  the  SBA's 
definition  applicable  to  radiotelephone 
companies — i.e..  an  entity  with  less  than 
1,500  employees.  Although  some  of 
these  companies  may  have  more  than 
1,500  employees,  we  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  common  carrier 
microwave  service  providers  that  would 
qualify  under  the  SBA's  definition.  We 
therefore  estimate  that  there  are  fewer 
than  22,015  small  common  carrier 
licensees  in  the  microwave  video 
services. 

48.  Offshore  Radiotelephone  Service. 
This  service  operates  on  several  UHF 
TV  broadcast  channels  that  are  not  used 
for  TV  broadcasting  in  the  coastal  area 
of  the  states  bordering  the  Gulf  of 
Mexico.  At  present,  there  are 
approximately  55  licensees  in  this 
service.  Some  of  those  licensees  are 
conunon  carriers.  We  are  unable  at  this 
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time  to  estimate  the  number  of  licei 
tliat  would  qualify  as  small  under  tlie 
SBA's  definition. 

49.  Local  Multipoint  Distribution 
Service  (IMDS).  The  Commission  has  so 
fv  licensed  only  one  UoaoMe  in  this 
swvice.  and  that  liconaee  Is  not 
providing  service  as  a  common  carrier. 
ThHV  will  be  a  total  of  986  LMDS 
boanaaa:  Licensees  will  be  permitted  to 
decide  whether  to  provide  common 
carrier  service,  and  we  have  no  way  of 
estimating  how  many  will  choose  to  do 
so.  Because  there  will  be  no  restrictions 
on  the  number  of  licenses  a  given  entity 
may  acquire,  we  have  no  way  of 
estimating  how  many  total  licensees 
there  will  be.  We  also  cannot  estimate 
the  number  of  common  carrier  licensees 
that  will  qualify  as  small  entities. 

50.  Space  Stations  (Geostationary). 
Very  fisw  systems  are  currently  operated 
on  a  common  carrier  basis.  Because  we 
do  not  collect  information  on  anniuil 

^  revenue  or  number  of  employees  of  all 
these  licensees,  we  cannot  estimate  with 
precision  the  number  of  such  licensees 
that  may  constitute  a  small  business 
entify.  It  is  likely  that  no  more  than  one 
such  entity  that  is  currently  operating  as 
a  common  carrier  would  constitute  a 
smalt  business  entity.  Tliere  may  be  a 
small  increese  in  the  number  of  such 
•ndties  in  the  future  as  a  result  of  recent 
licensing  action  in  the  Ka-band. 

51.  Space  Stations  ( Non- 
geostationary).  These  systems  by  and 
large  do  not  operate  as  common  carriers. 
Beause  we  do  not  collect  information 
on  annual  revenue  or  number  of 
emplojfees,  we  caimot  estimate  with 
precision  whether  any  carrier  that  may 
chooae  to  operate  on  a  common  carrier 
basis  constitutes  a  small  business  entity. 
The  trend  is  for  such  systems  to  operate 
on  a  non-common  carrier  basis.  These 
systems,  of  which  there  will  be  a  limited 
number,  by  and  large  are  not  yet 
operational  and  are  still  being  licensed 
and  constructed. 

52.  Earth  Stations.  The  vast  maiority 
of  earth  stations  licensed  by  the 
Commission  are  not  operated  on  a 
common  carrier  basis.  Earth  stations 
that  communicate  with  non- 
gaoetationary  and  Ka-band  satellite 
systems  may  operate  on  a  common 
carrier  basis  but  these  systems  are  not 
yet  operational  and  are  still  being 
UoeMad  and  constructed.  We  are  unable 
to  Wifahate  at  this  time  the  number  of 

Itions  communicating  with  such 
1  that  may  operate  on  a  conunon 
carrier  basis  and,  of  those,  the  number 
that  will  be  licensed  to  small  businass 
entities. 


c  Aeronautical  Enroute  and 
Aeronautical  Fixed  Licenaaa 

53.  The  Commission  has  not  adopted 
a  definition  of  small  business  specific  to 
the  aeronautical  enroute  and 
aeronautical  fixed  services. 
Accordingly,  we  will  use  the  SBA's 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entify  employing 
fewer  than  1,500  persons.  There  are  45 
licensees  providing  aeronautical  enroute 
and  aeronautical  fixed  services, 
including  Aeronautical  Radio  Inc. 
(ARINC)  and  its  affiliates.  All  of  the 
licensees  are  small  businesses  except 
ARINC,  which  has  approximately  2,000 
employees.  We  therefore  conclude  that 
thme  are  44  small  businesses  providing 
aeronautical  enroute  and  aeronautical 
fixed  services. 

d.  Submarine  Cable  l.anding  Licenses 

54.  The  new  rules  and  policies 
adopted  in  this  Order  will  affect  all 
holders  of  and  future  applicants  for 
cable  landing  licenses,  whether  or  not 
they  operate  their  cables  as  common 
carriers.  It  is  difficult  to  estimate  how 
many  applications  for  cable  landing 
licenses  will  be  filed  in  coming  years, 
but  that  number  will  likely  increase  if 
we  adopt  our  proposal  to  lower  the 
barriers  to  granting  licenses  for  cables  to 
WTO  Member  countries.  Since  1992. 
there  have  been  approximately  40 
applications  for  cable  landing  licenses. 
The  total  number  of  licensees  is  difficult 
to  determine,  because  numy  licenses  are 
jointiy  held  by  several  licensees.  Our 
rules  will  also  permit  more  current 
licensees  to  accept  additional 
investment  from  entities  bom  WTO 
Member  countries. 

Description  ofProfected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

55.  The  rules  and  policies  adopted  in 
this  Report  and  Order  and  Order  on 
Reconsideration  will  afisct  large  and 
small  entities.  We  will  require  that  U.S. 
carriers  whose  foreign  affiliates  have 
market  p>ower  maintain  or  provide 
certain  records  regarding  their  foreign 
affiliates.  Our  rules  will  in  most  cases 
reduce  the  burdens  that  are  ctuiently 
imposed  on  such  carriers,  and  we 
anticipate  that  the  remaining 
requirements  will  not  impose  a 
si^ficant  economic  burden, 
particularly  on  small  entities.  A  variety 
of  skills  may  be  required  to  comply  with 
the  proposed  requirements,  but  all  of 
the  skills  that  may  be  required  are  of  the 
type  needed  to  conduct  a  carrier's 
normal  course  of  business.  No 
additional  outside  professional  skills 
should  be  required,  with  the  possible 


exception  of  preparing  an  initial  Section 
214  or  cable  landing  license  application 
and  of  preparing  a  submission  for  our 
consideration  under  Section  310(b)(4). 
most  of  which  will  be  simplified  by  the 
rules  and  policies  we  adopt  here. 

56.  An  applicant  for  a  Section  214 . 
authorization  or  a  cable  landing  license 
will  no  longer  be  required  to  show 
either  that  an  afiSliated  foreign  carrier 
lacks  market  power  or  that  the 
destination  country  provides  effective 
competitive  opportunities  (ECO)  to  U.S. 
carriers  so  long  as  it  shows  that  the 
destination  country  is  a  Member  of  the 
World  Trade  Organization.  Similarly, 
entities  holding  or  seeking  to  hold 
common  carrier  wireless  licenses  or 
aeronautical  enroute  or  aeronautical 
fixed  licenses  that  have  more  than  25 
percent  indirect  foreign  investment  will 
not  need  to  demonstrate  that  the  home 
markets  of  the  fcweign  investor  or 
investors  from  WTO  Members  ofier 
effective  competitive  opportunities  for 
U.S.  investors  in  the  analogous  service 
sector. 

57.  Authorized  international  common 
carriers  will  no  longer  be  required  to 
notify  the  Commission  before  accepting 
investments  by  foreign  carriers  (or  their 
affiliatas)  between  10  percent  and  25 
percent.  We  have  retained  a  requirement 
that  authorized  carriers  notify  the 
Commission  before  accepting 
investment  greater  than  25  percent  We 
have  added  a  requirement  that 
authorized  carriers  notify  the 
Commission  before  they  (or  their 
affiliates)  acquire  a  direct  or  indirect 
controlling  interest  in  a  foreign  carrier: 
previously,  those  interests  were  subject 
only  to  a  post  hoc  notification 
requirement  We  continue  to  require 
authorized  carriers  to  notify  the 
Commission  within  30  days  after 
acquiring  a  direct  or  indirect  interest 
greater  than  25  percent  in  a  foreign 
carrier  if  the  acquisition  of  that  interest 
has  not  otherwise  been  reported. 

58.  We  have  narrowed  tbe  application 
of  our  "No  Special  Concessions"  rule, 
which  prohibits  carriers  from  entering 
into  exclusive  arrangements  with 
foreign  carriers.  That  rule  will  now 
apply  only  to  carriers'  dealings  with 
foreign  carriers  that  have  sufficient 
maricet  power  in  their  home  markets  to 
adversely  affect  competition  in  the  U.S. 
market  Carriers  wishing  to  enter  into 
alternative  sattiement  arrangements 
with  foreign  carriers  operating  in  WTO 
Member  countries  will  presumptively 
be  allowed  to  do  so.  That  presumption 
may  be  overcome  where  an  opponent 
demonstrates  that  there  are  not  multiple 
CKilities-based  carriers  operating  in  tne 
foreign  carrier's  market. 
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^  59.  To  ensure  fair  competition  among 
authorized  carriers  and  to  be  consistent 
with  our  policy  governing  the 
confidentialify  of  competing  carrier 
information,  all  U.S.  carriere  will  be 
prohibited  from  receiving  proprietary  or 
confidential  information  about 
competing  U.S.  carriers  obtained  by  any 
foreign  carrier  in  the  course  of  its 
regular  business  dealings  with  the 
competing  U.S.  carrier,  unless  the  U.S. 
curier  provides  specific  written 
permission.  We  will  also  require  U.S. 
carriers  desiring  to  make  use  of  forei^- 
derived  customer  proprietary  network 
infcmnation  (CPNI)  pertaining  to  a 
specific  U.S.  customer  to  first  obtain 
approval  from  that  customer  and  notify 
that  oistomer  that  the  customer  may 
require  the  carrier  to  disclose  the  CPNI 
to  unaffiliated  third  parties. 

60.  An  authorized  carrier  affiliated 
with  a  foreign  carrier  will  be  subject  to 
additional  requirements.  Its 
authorization  to  serve  the  affiliated 
market  will  be  conditioned  on  the 
foreign  affiliate's  offiaring  to  all  U.S.- 
licensed  carriers  a  settiement  rate  at  or 
below  the  benchmark  adopted  for  that 
country  in  the  Commission's  recent 
Benchmarks  Order.  Foreign-affiliated 
carriers  classified  as  dominant  are 
subject  to  additional  reporting, 
recordkeeping,  and  compliance 
requirements.  In  this  Order,  we 
substantially  reduce  the  initial  showing 
that  a  foreign-affiliated  carrier  must 
make  in  order  to  be  presumptively 
classified  as  non-dominant  by  adopting 
a  presumption  that  a  foreign  carrier  with 
less  than  50  percent  market  share  in 
certain  relevant  terminating  markets 
does  not  have  sufficient  market  power 
to  affect  competition  adversely  in  the 
U.S.  market  We  remove  existing 
dominant  carrier  requirements  tiiat  we 
find  to  be  unnecessarily  burdensome 
and  adopt  a  narrowly  tailored  dominant 
carrier  framework  designed  to  address 
specffic  concOTns  of  anticompetitive 
behavior.  We  replace  the  requirement 
that  dominant  carriers  file  tarifEs  on 
fourteen  dajrs'  advance  notice  with  a 
one-day  advance  notice  requirement, 
and  we  will  accord  these  tariff  filings  a 
presumption  of  lawfulness.  We  will  no 
longer  require  foreign-affiliated  carriers 
to  obtain  Commission  approval  before 
adding  or  discontinuing  circuits  on  the 
dominant  route.  We  require  dominant 
carriers  to  provide  service  on  the 
affiliated  route  through  a  corporation 
that  is  separate  from  its  foreign  affiliate. 
"wintain  separate  books  of  accoimt.  and 
not  jointiy  own  switching  or 
transmission  facilities  with  its  foreign 
affiliate.  Carriers  regulated  as  dominant 
will  be  required  to  file  quarterly  traffic 


and  revenue  reports,  provisioning  and 
maintenance  reports,  and  circuit  status 
reports  on  the  dominant  affiliated  route 
We  decline  to  adopt  the  proposal  in  the 
Notice  to  ban  exclusive  arrangements 
involving  joint  marlceting.  customer 
steering,  and  the  use  of  foreign  market 
telephone  customer  information. 

61.  Finally,  we  impose  a  reporting 
requirement  on  switched  resellers  that 
are  affiliated  with  a  foreign  carrier  that 
has  sufficient  market  power  on  the 
foreign  end  of  a  route  to  affect 
competitfoD  adversely  in  the  U.S. 
market.  We  will  require  these  resellers 
to  file  quartmly  traffic  and  revenue 
reports  for  their  switched  resale  traffic 
on  the  affiliated  route. 

Federal  Rules  That  May  Duplicate. 
Overlap,  or  Conflict  With  the  Rules 
Adopted  Here 

62.  None. 

Steps  Taken  To  Mirtimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

63.  We  have  taken  significant  steps  to 
minimize  the  procedural  burdens 
imposed  on  all  affected  entities.  The 
application  of  the  rules  we  adopt  in  this 
Order  does  not  vary  depending  on  the 
size  of  the  entities  involved.  Some 
regiilations  may  be  more  burdensome  on 
large  carriers  than  on  small  carrien 
because  large  carriers  may  be  more 
likely  to  be  dominant  xir  to  operate  on 
a  facilities  basis  than  are  small  carriere. 
That  is,  small  carriers  may  be  more 
likely  to  operate  as  resellns  of  switched 
international  services,  which  are  less 
likely  to  be  subject  to  our  most  stringent 
regulatfon. 

64.  The  revisions  to  our  policies 
toward  evaluating  Section  214  and  cable 
landing  license  applications  will 
significantiy  reduce  burdens  on  many 
current  and  potential  international 
common  carrien.  A  foreign-affiliated 
carrier  seeking  to  serve  an  affiliated 
route  will  no  longer  be  required  to  show 
either  that  its  affiliate  lacks  market 
power  or  that  the  destination  country 
provides  efflBctive  competitive 
opportimities  (ECO)  to  U.S.  carriers  so 
long  as  it  shows  that  the  destination 
country  is  a  Member  of  the  World  Trade 
Organization.  We  believe  this  to  be  a 
minimal  burden  for  most  small  entities 
and  a  significantiy  lesser  burden  than 
the  deteiled  showings  required  to 
demonstrate  either  that  the  affiliate 
lacks  market  power  or  that  the 
destination  country  provides  ECO.  The 
ECO  test  in  particular,  has  proven  to  be 
unusually  burdensome  both  on 
applicants  and  on  the  Commission. 
65.  Similarly,  the  revisions  to  our 
policy  toward  evalu^ing  Section 


310(bX4)  requeete  by  common  carrier 
radio  licensees  and  aeronautical 
licensees  to  accepi  indirect  foreign 
invmtment  greater\than  25  percent  i¥ill 
significantiy  reduce  the  btudens  on 
licensees  (and  prospective  licensees) 
seeking  to  accept  investment  from 
entities  in  WTO  Member  countries. 
Those  applicants  will  no  longer  be 
required  to  show  that  the  home  market 
of  the  investor  oCEsrs  effective 
competitive  epportimities  for  U.S. 
investors  in  the  analogous  service 
sector.  This  will  make  those 
applications  much  simpler  and  leas 
time-consuming  and,  more  importantiy. 
will  make  it  much  easier  for  lirwnieaa  to 
accept  foreign  investment  and  for 
prospective  licensees  to  plan  their 
business  affairs.  Common  carrier  radio 
licensees  will  continue  to  be  required  to 
seek  Commission  approval  before 
accepting  indirect  foreign  investment 
above  a  level  for  which  they  have 
previously  received  Commission 
approval. 

66.  We  have  taken  steps  to  Cwrilitate 
entry  into  the  U.S.  market  for 
international  telecommunications 
services  by  small  carriers.  Small  carrien 
often  entn  the  market  at  least  initially, 
by  reselling  the  switched  services  of 
other  authorized  international  carrien. 
In  this  Order,  we  clumge  our  procedural 
rules  to  afford  streamlined  processing  to 
any  applicant  whose  foreign  affiliate  is 
from  a  WTO  Member  country  if  the 
q>plicant  requests  authority  to  serve 
that  country  solely  by  reselling  the 
SMritched  services  of  nnaffilut^  u.S. 
intematfonal  carrien.  We  also  will 
streamline  fnocess  the  Section  214 
application  of  any  forei^-affiUated 
applicant  whose  affiliate  is  from  a  WTO 
Member  and  that  demonstrates  cleariy 
and  convincingly  that  the  foreign 
affiliate  has  less  than  a  50  percent 
market  share  in  certain  relevant 
terminating  markets  in  the  destination 
foreign  country.  In  addition,  we  will 
streamline  process  the  Section  214 
application  of  any  applicant  whose 
affiliate  is  from  a  WTO  Member  and  is 
not  otherwise  eligible  for  streamlined 
processing  if  the  applicant  certifies  that 
it  will  comply  with  our  dominant 
carrier  aegulations.  Streamlined 
applications,  unless  they  are  removed 
from  the  streamlined  process,  are 
granted  35  days  from  the  date  they  are 
placed  on  puMic  notice. 

67.  In  revising  o\u  regulations  that 
apply  to  authorized  intwnational 
common  carrien.  we  have  developed  a 
targeted  approach  designed  to  monitor 
and  detect  anticompetitive  behavior  in 
the  U.S.  market  wimout  imposing 
regulations  that  are  more  burdensome 
than  necessary.  In  doing  so.  we  have 


64750     Federal  Register  /  Vol.  62,  No.  236  /  Tuesday.  December  9,  1997  /  Rules  and  RegulaUons 


attempted  to  minimize  burdens  on 
sntities  that  ve  unlikely  to  pose  a  tlixeat 
to  competition.  We  also  have  removed 
restrictions  on  whole  cstegories  of 
activities  that  we  have  concluded  do  not 
pose  a  threat  to  competition  in  the 
developing  competitive  maiketplace. 
Our  approach  relies  in  large  part  on 
reporting  requiremeDts,  rather  than 
restrictions  on  capacity  changes  or 
service  options,  to  prevent  affiliated 
carriers  from  causing  competitive  harms 
in  the  U.S.  international  services 
market. 

68.  We  have  significantly  reduced  the 
scope  of  our  rule  that  prohibits  carriers 
from  entering  into  certain  exclusive 
arrangements  with  foreign  carriers.  Our 
"No  Special  Concessions"  rule  will  now 
prohibit  accepting  certain  specified 
arrangements  only  from  foreign  carriers 
that  have  sufficient  market  power  in 
their  home  markets  to  adversely  aflsct 
competition  in  the  U.S.  market.  We 
adopt  a  presumption  tliat  foreign 
carriers  with  less  than  50  percent 
market  share  in  the  relevant  terminating 
markets  do  not  have  such  sufficient 
market  power.  We  anticipate  that 
delineating  those  arrangements  that  are 
subject  to  the  prohibition  and  adopting 
this  presumption  will  significantly 
clarify  the  cimmistances  in  which 
authorized  carriers  will  be  permitted  to 
accept  special  concessions  ftoia  foreign 
carriers.  This  mora  targeted  rule  also 
will  allow  authorized  carriers 
substantially  more  flexibility  in 
arranging  their  business  afiiairs. 

69.  Carriers  wishing  to  enter  into 
alternative  settlement  arrangements 
with  foreign  carriers  operating  in  WTO 
Member  countrfbs  «vill  presumptively 
be  allowed  to  do  so.  This  presumption 
may  be  overcome  by  a  demonstration 
that  there  are  not  multiple  facilities- 
based  carriers  operating  in  the  foreign 
carrier's  market.  We  expect  to  allow 
alternative  settlements  more  as  a  rule 
than  as  an  exception,  and  the  issue  of 
whether  there  are  multiple  facilities- 
based  carriers  operating  in  the  foreign 
market  will  be  less  burdensome  than  the 
issue  of  whether  the  foreign  market 
offirs  effective  competitive 
opportunities,  which  is  the  standard 
being  replaced. 

70.  We  have  declined,  in  this  Order. 
to  adopt  certain  proposals  in  the  Notice 
that  would  have  restricted  the  business 
strategies  of  carriers  classified  as 
dominant  Instead,  we  will  impose 
reporting  requirements  that  will  enable 
us  to  detect  and  deter  anticompetitive 
behavior.  We  have  declined  to  adopt 
proposals  in  the  Notice  to  ban  exclusive 
arrangements  involving  joint  marketing, 
customer  steering,  and  the  use  of  foreign 
market  telephone  customer  information. 


We  have  found  that  such  proscriptive 
safsguards  would  be  unduly 
burdensoma  and  could  unnecessarily 
impede  liinlneas  activitias.  We  choose 
to  rely  instead  on  the  gsnaral 
prohibition  on  acceptbig  special 
concessions  combiiied  witn  additional 
reporting  and  disclosure  requirements, 
instead  of  proscriptive  safeguards,  for 
carriers  with  foreign  affiliations.  Wa 
have  also  relieved  carriers  of  the 
requirement  to  notify  the  Commission  of 
investments  by  foreign  carriers  of  10 
percent  or  more;  they  now  must  report 
an  Investment  by  s  foreign  carrier  only 
when  that  investment  exceeds  25 
percent.  We  conclude  that  none  of  the 
safeguards  we  impose  specifically  on 
carriers  classified  as  dominant  will 
impose  significant  economic  burdens. 

71.  We  nave  also  declined  to  impose 
on  switched  resellers  s  condition  tnat 
their  foreign  affiliates  maintain 
settlement  rates  at  or  below  the 
benchmark  settlement  rates  we  adopted 
in  the  Benchmarks  Order.  We  find  that 
such  a  condition  would  be 
unnsossearily  burdensome  inasmuch  as 
raeellan  have  less  sbility  to  engage  in 
anticompetitive  conduct  than  hcilities- 
besed  carriers  and  we  have  a  greater 
ability  to  detect  anticompetitive  conduct 
by  switched  resellers.  Imposing  a 
benchmark  condition  on  switched 
resellers  would  impose  significant 
economic  impact  on  resellers,  many  of 
whom  are  small  entities,  that  could 
prevent  some  new  entrants  frt>m 
entering  the  U.S.  market  and  affect  the 
ability  of  existing  carriers  to  provide 
service.  To  address  concerns  about 
traffic  distortions  related  to  resale, 
however,  we  have  decided  to  impose  a 
requirement  on  switched  resellera  that 
ere  affiliated  with  a  carrier  that  has ' 
sufficient  market  power  to  affoct 
competition  adversely  in  the  U.S. 
market.  We  will  require  those  resellers 
to  file  quarterly  traffic  and  revenue 
reports  for  their  traffic  on  the  affiliated 
route  in  order  to  enable  the  Commission 
to  determine  whether  switched  resellers 
are  engaging  in  anticompetitive 
conduct. 

72.  In  the  Notice,  we  sought  comment 
on  whether  to  adopt,  as  an  additional 
dominant  carrier  safeguard,  some  level 
of  structural  separation  between  a  U.S. 
carrier  and  its  affiliated  foreign  carrier. 
We  adopt  here  a  requirement  that  a 
foreign-affiliated  U.S.  international 
carrier  regulated  as  dominant  provide 
service  in  the  U.S.  market  through  a 
corporation  that  is  separate  from  the 
foreign  affiliate,  maintain  separate  books 
of  account,  and  not  jointly  own 
switching  and  transmission  focilities 
with  its  foreign  carrier  affiliate.  We  find 
that,  without  such  separation. 


discrimination,  cost-misallocation.  and 
tha  possibility  of  s  predstory  price 
squeeze  by  such  a  foreign-affiliated 
carrier  vrould  have  the  potential  to 
cause  substantial  harm  to  consumers, 
competition,  and  production  efficiency 
in  the  U.S.  international  services 
market.  These  requirements  will  not 
impose  s  significant  burden  on  such 
carriers  because  most  foreign-affiliated 
carrien  operating  in  the  United  States 
do  so  in  s  manner  that  is  consistent  with 
the  requirements  we  adopt  here.  We 
have  considered  imposing  more 
stringent  structural  separation 
requirements  but  have  found  them  to  be 
unnecessary  and  to  potentially  impose  a 
significant  burden  on  foreign-affiliated 
carriers  that  operate  in  the  U.S.  market 

73.  We  are  unable  to  adopt 
NextWave's  proposal  to  state  that 
indirect  foreign  investment  in  C-block 
and  F-block  PCS  licensees  by  any  entity 
whose  home  market  is  a  WTO  Member 
country  serves  the  public  interest  and 
will  not  be  subject  to  prior  Commission 
spproval.  We  have  foimd  that  prior 
approval  is  necessary  in  all  instances  of 
indirect  foreign  investment  in  excess  of 
25  percent  because  of  the  need  to  review 
sucn  investments  for  national  security, 
law  enforcement,  foreign  policy,  and 
trade  concerns  as  well  as  for  the 
exceptional  case  that  poses  a  very  high 
risk  to  competition.  We  do,  however, 
sdopt  NextWave's  alternative  proposal 
to  establish  an  expedited  process  and 
timetable  for  addressing  those 
applications:  These  applications  will 
generally  be  added  to  the  International 
Bureau's  streamlined  process  snd 
usually  granted  within  35  days  from  the 
date  the  International  Bureau  places  the 
application  on  public  notice.  We  expect 
that  application  of  our  open  entry 
standani  and  streamlined  process  will 
both  minimize  procedural  burdens  on 
small  entities  and  present  substantial 
new  opportunities  for  obtaining  foreign 
capital. 

74.  We  are  unable  to  adopt  TDS's 
proposal  to  disi-egard  investments  in 
common  carrier  radio  licensees  by  non- 
carriers  held  as  publicly  traded 
securities.  We  accept  the  concerns  of 
Executive  Branch  agencies  that  a  prior 
approval  process  is  necessary  for  all 
investments  and  that  even  small 
investments  in  publicly  traded 
securities  could,  if  aggregated, 
nevertheless  create  a  degree  of  control 
or  influence  over  a  licensee  that  would 
be  contrary  to  U.S.  national  security  or 
law  enforcement  issues. 

75.  We  have  also  decided  not  to  adopt 
a  policy  that  a  common  carrier  radio 
licensee  need  not  seek  Commission 
approval  before  accepting  increases  in 
indirect  foreign  ownership  once  they 
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have  obtained  Commission  authority  to 
exceed  25  percent  indirect  foreign 
ownership.  We  have  determined  that 
every  such  increase  requires 
Commission  review  in  order  to  consider 
the  effisct  of  the  ownership  on  national 
security  and  law  enforcement  interests. 

76.  We  conclude  that  these  steps  we 
have  taken  to  minimize  significant 
economic  impact  on  small  entities  will 
advance  the  small  business  goals  of 
Section  257  of  the  Act,  as  added  by  the 
Telecommunications  Act  of  1996. 

Report  to  Congress 

77.  The  Commission  will  send  a  copy 
of  this  Report  and  Order  and  Order  on 
Reconsideration,  including  this  FRFA, 
in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  see  5  U.S.C  §  801(a)(1)(A).  A 
summary  of  this  Report  and  Order  and 
Ortler  on  Reconsideration,  and  a  copy  of 
this  FRFA,  will  also  be  published  in  the 
Federal  Roister,  see  5  U.S.C.  §  604(b), 
and  will  be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

Paperwork  Reduction  Ad  of  1995 
Analysis 

78.  This  Report  and  Order  contains  a 
modified  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information  collections 
contained  in  this  order,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Pub.  L.  No.  104-13.  Public  and  agency 
comments  are  due  February  9, 1998. 
Comments  should  address:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information. 

79.  Public  reporting  burden  for  the 
collections  of  information  is  estimated 
as  follows: 

OMB  Control  Number:  306(M)686. 

Title:  Streamlining  the  International 
Section  214  Authorization  Process  and 
Tariff  Reouirements. 

Type  of  Review:  Revision  of  existing 
collection. 

Respondents:  Business  or  other  For- 
Profit 

Number  of  Respondents:  3,251. 

Estimated  Time  Per  Response:  2 
houn. 

Total  Annual  Burden:  145,895  hours. 

Estimated  costs  per  respondent: 
$3,192. 


Needs  and  Uses:  The  information 
collections  pertaining  to  Parts  1  and  63 
are  necessary  largely  to  determine  the 
qualifications  of  applicants  to  provide 
common  carrier  international 
telecommunications  services,  or  to 
construct  and  operate  submarine  cables, 
including  applicanta  that  are  affiliated 
with  foreign  carriers,  and  to  determine 
whether  and  under  what  conditions  the 
authorizations  are  in  ^e  public  interest, 
convenience,  and  necessity.  The 
information  collections  contained  in 
amendments  to  S  63.10  of  the 
Commission's  rules  are  necessary  for  the 
Commission  to  mMintyin  effective 
oversight  of  U.S.  carriers  that  are 
affiliated  with,  or  involved  in  certain  co- 
maiketing  or  similar  arrangements  with, 
foreign  carriers  that  have  market  power. 
The  information  collected  pursuant  to 
part  61  of  the  rules  is  necess«uy  for  the 
Commission  to  ensure  that  rates,  terms 
and  conditions  for  international  service 
are  just  and  reasonable,  as  required  by 
the  Communications  Act  of  1934. 

80.  The  information  collections  under 
§  310Cb)(4)  of  the  Act  are  necessary  to 
determine,  under  that  section,  whether 
a  greater  than  25  percent  indirect 
foreign  ownership  interest  in  a  U.S. 
common  carrier  ratio  licensee  would  be 
inconsistent  with  the  public  interest 

81 .  We  do  not  anticipate  that  the  rules 
will  have  any  impact  on  the  paperwork 
burden  imposed  imder  the 
Commission's  Flexibility  Policy 
established  in  the  Fourth  Report  and 
Order,  CC  Docket  No.  90-337,  Phase  I 
(62  FR  5535.  February  6. 1997),  OMB 
Control  Nos.  3060-0160  and  3060-0764. 


Ordering  aanees 

82.  Accordingly,  it  is  ordered  that, 
pursuant  to  Sections  1, 2. 4(i),  201, 203, 
205,  214,  303(r),  and  310  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  151, 152, 
154(i),  201,  205,  214.  303(r),  310,  the 
policies,  rules,  and  requirements 
discussed  herein  are  adopted  and  parts 
43, 63.  and  64, 47  CFR  parts  43,  63,  and 
64  are  revised. 

83.  It  is  further  ordered  that  authority 
is  delegated  to  the  Chief,  International 
Bureau  as  discussed  in  this  Order. 

84.  It  is  further  ordered  that  the 
petitions  for  reconsideration  in  IB 
Docket  No.  95-22  are  granted  in  part, 
denied  in  part,  and  deferred  as 
discussed  in  this  Order. 

85.  It  is  further  ordered  that  the 
Commission's  Office  of  Managing 
Director  shall  send  a  copy  of  this  Report 
and  Order  and  Order  on 
Reconsideration,  including  the  Final 
R^ulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 


86.  A  is  further  ordered  that  tha 
policies,  rules,  and  requirements 
established  in  this  decision  shall  take 
efiiact  January  8, 1998  or  in  accordance 
with  the  reqiurements  of  5  U.S.C 
801(a)(3)  and  44  U.S.C.  3507.  Tha 
Commission  will  publish  a  document  at 
a  later  date  announcing  the  efiiactive 
date.  The  Commission  reserves  the  ri^t 
to  reconsider  the  effective  date  of  this 
decision  if  the  WTO  Basic  Telecom 
Agreement  does  not  take  efiiact  on 
January  1. 1998. 

List  of  Sobjads  in  47  CFR  Farts  43, 63. 
awl  64 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  ComaiissioiL 

Magalie  SxMBan  Saiae. 

Secretaiy. 

Final  Roles 

Parts  43,  63,  and  64  of  Title  47  of  the 
Code  of  Federal  Regulations  are 
amended  as  follo%vs: 

PART  43— REPORTS  OF 
COMMUNICATION  COMMON 
CARRIERS  AND  CERTAIN  AFFIUATE8 

1.  The  audiority  citation  for  Part  43 
continues  to  read  as  follows: 

AmAorttr.  *7  IJ.S.C.  154. 

2.  §43.51  is  amended  by  revising 
paragraph  (d)  to  read  as  follows: 

14341    Contracts  and 


(d)  Any  U.S.  carrier  that  interconnects 
an  international  private  line  to  the  U.S. 
public  switched  network,  at  its  switch, 
including  any  switch  in  which  the 
carrier  obtains  capacity  either  dirouf^ 
lease  or  otherwise,  shall  file  annually 
with  the  Chief  of  the  International 
Bureau  a  certified  statement  containing 
the  number  and  type  (e.g.,  a  64-kbp8 
circuit)  of  private  lines  interconnected 
in  such  a  manner.  The  certified 
statement  shall  specify  the  number  and 
type  of  interconnected  private  lines  on 
a  country  specific  basis.  The  identity  of 
the  customer  need  not  be  reported,  and 
the  Commission  will  treat  the  country  of 
origin  information  as  confidential. 
Carriers  need  not  file  their  contracta  for 
such  interconnections,  unless  they  are 
specifically  requested  to  do  so.  These 
reports  shall  be  filed  on  a  consolidated 
besis  on  February  1  (covering 
international  private  lines 
interconnectmi  during  the  preceding 
January  1  to  December  31  period)  of 
each  year.  International  private  lines  to 
countries  for  which  the  Commission  has 
authorized  the  provision  of  switched 
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basic  services  over  private  lines  at  any 
time  during  a  particular  reporting 
period  are  exempt  from  thU 
requirement. 

3.  §  43.61  is  amended  by  revising 
paragraph  (c)  to  read  as  follow*: 

143.61    Reports  of  krtameUonel 
tstocomiwMntosOoos  Iralllc 

(c)  Each  common  carrier  engaged  in 
the  resale  of  international  switched 
services  that  has  an  affiliation  with  a 
foreign  carrier  that  has  sufficient  market 
power  on  the  foreign  end  of  an 
international  route  to  aftect  competftlon 
adversely  in  the  U.S.  market  and  that 
collects  settlement  payments  from  U.S. 
carriers  shall  file  a  quarterly  version  of 
the  report  required  in  paragraph  (a)  of 
this  section  for  its  switched  rmale 
services  on  the  dominant  route  within 
90  days  from  the  end  of  each  calendar 
quarter.  For  purposes  of  this  paragraph, 
"affiliation"  is  defined  in  §63.18(h)(l)(i) 
of  this  chapter  and  "foreign  carrier"  is 
defined  in  §  e3,18(h)(lMii)  of  thU 
chapter. 

PART  eS-EXTEHSION  OF  UNE8  AND 
DISCONTINUANCE.  REDUCTION. 
OUTAGE  AND  IMPAIRMENT  OF 
SERVICE  BY  COMMON  CARRIERS; 
AND  GRANTS  OF  RECOGNIZED 
PRIVATE  OPERATING  AGENCY 
STATUS 

1.  The  authority  citation  for  Part  63 
continues  to  read  as  follows: 

Aathorityr  47  U.S.C.  151.  lM(i).  154(]). 
201-205,  218,  403,  533  unless  otlwrwiao 
noted. 

2.  §  63.10  is  revised  to  read  as  follows: 
f  63.10    Reguielory  dasatflcaMon  ol  U.S. 


(a)  Unless  otherwise  determined  by 
the  Commission,  any  party  authorized 
to  provide  an  international 
communications  service  under  this  part 
shall  be  classified  as  either  dominant  or 
non-dominant  for  the  provision  of 
particular  international  communications 
services  on  particular  routes  as  set  forth 
in  this  section.  The  rules  set  forth  in  this 
section  shall  also  apply  to  ' 

determinations  of  regulatory  status 
pursuant  to  §§6311  and  63.13.  For 
purposes  of  paragraphs  (aKD  through 
(a)(3)  of  this  section,  "affiliation"  and 
"foreign  carrier"  are  defined  as  set  forth 
in  §  63.ie(h)(l)(i)  and  (U).  respectively. 
For  puiposes  of  paragraphs  (a)(2)  and 
(a)(3)  of  this  section,  the  relevant 
markets  on  the  foreign  end  of  a  U.S. 
international  route  include: 
international  transport  facilities  or 
services,  including  cable  landing  station 


access  and  backhaul  fecilities:  inter-city 
hcilities  or  services:  and  local  access 
focilities  or  services  on  the  foreign  end 
of  a  particular  route. 

(1)  A  U.S.  carrier  that  has  no 
affiliation  with,  and  that  itself  is  not,  a 
foreign  carrier  in  a  particular  country  to 
whi^it  provides  service  (i.e.,  a 
destination  country)  shall 
presumptively  be  considered  non- 
dominant  for  the  provision  of 
international  communications  services 
on  that  route; 

(2)  Except  as  provided  in  paragraoh 
(a)(4)  of  this  section,  a  U.S.  carrier  that 
is.  or  that  has  or  acquires  an  affiliation 
with  a  foreign  carrier  that  is  a  monopoly 
provider  of  communications  services  in 
a  relevant  market  in  a  destination 
country  shall  presumptively  be 
classified  as  dominant  for  the  provision 
of  international  communications' 
services  on  that  route;  and 

(3)  A  U.S.  carrier  that  is,  or  that  has 
or  acquires  an  affiliation  with  a  foreign 
carrier  that  is  not  a  monopoly  provider 
of  communications  services  in  a 
relevant  market  in  a  destination  country 
and  that  seeks  to  be  regulated  as  non- 
dominant  on  that  route  bests  the  burden 
of  submitting  information  to  the 
Conunission  sufficient  to  demonstrate 
that  its  foreign  affiliate  lacks  sufficient 
market  power  on  the  foreign  end  of  the 
route  to  affect  competition  adversely  in 
the  U.S.  market.  If  the  U.S.  carrier 
demonstrates  that  the  foreign  affiliate 
lacks  50  percent  market  share  in  the 
international  transport  and  the  local 
access  markets  on  the  foreign  end  of  the 
route,  the  U.S.  carrier  shall 
presumptively  be  classified  as  non- 
dominant 

(4)  A  carrier  that  is  authorized  under 
this  part  to  provide  to  a  particiilar 
destination  coiuitry  a  particular 
international  communications  service, 
and  that  provides  such  service  solely 
through  the  resale  of  an  unaffiliated  U.S. 
facilities  based  carrier's  international 
switched  ssrvices  (either  directiy  or 
indirectly  through  the  resale  of  another 
U.S.  resale  carrier's  international 
switched  services),  shall  presumptively 
be  classified  as  non-dominant  for  the 
provision  of  the  authorized  service.  The 
existence  of  an  affiliation  with  a  U.S. 
facilities-based  international  carrier 
shall  be  assessed  in  accordance  with  the 
definition  of  affiliation  contained  in 
§63.18(h)(l)(i)  of  this  chapter,  except 
that  the  phrase  "U.S.  facilities-based 
international  carrier"  shall  be 
substituted  for  the  phrase  "foreign 
carrier." 

(b)  Any  party  that  seeks  to  defeat  the 
presumptions  in  paragraph  (a)  of  this 
section  shall  bear  the  burden  of  proof 


upon  any  issue  it  raises  as  to  the  proper 
classification  of  the  U.S.  carrier. 

(c)  Any  carrier  classified  as  dominant 
for  the  provision  of  particular  services 
on  particular  routes  under  this  section 
shall  comply  with  the  following 
requirements  in  its  provision  of  such 
services  on  each  such  route: 

(1)  File  international  service  tarifb  on 
one  day's  notice  without  cost  support; 

(2)  I^vide  services  as  an  enti^  that 
is  separate  from  its  foreign  carrier 
affiliate,  in  compliance  with  the 
following  reouirements: 

(i)  The  autnorized  carrier  shall 
maintain  separate  books  of  account  bom 
its  affiliated  foreign  carrier.  These 
separate  books  of  account  do  not  need 
to  comply  with  Part  32  of  this  chapter; 
and 

(ii)  The  authorized  carrier  shall  not 
jointly  own  transmission  or  switching 
facilities  with  its  affiliated  foreign 
carrier.  Nothing  in  this  section  prohibits 
the  U.S.  carrier  from  sharing  personnel 
or  other  resources  or  assets  with  its 
foroign  affiliate: 

(3)  File  quarterly  reports  on  traffic  and 
revenue,  consistent  with  the  reporting 
requirements  authorized  pursuant  to 

§  43.61,  within  90  days  from  the  end  of 
each  calendar  quarter, 

(4)  File  quarterly  reports  summarizing 
the  provisioning  and  maintenance  of  all 
basic  network  facilities  and  services 
procured  from  its  foreign  carrier  affiliate 
or  from  an  allied  foreign  carrier, 
including,  but  not  limited  to,  those  it 
proctires  on  behalf  of  customers  of  any 
}oint  venture  for  the  provision  of  U.S. 
basic  or  enhanced  services  in  which  the 
authorized  carrier  and  the  foreign 
carrier  participate,  within  90  days  from 
the  end  of  eacn  calendar  quarter.  These 
reports  should  contain  the  following: 
the  types  of  circuits  and  services 
provided:  the  average  time  intervals 
between  order  and  delivery;  the  numbw 
of  outages  and  intervals  between  fault 
report  and  service  restoration;  and  for 
circuits  used  to  provide  international 
switched  service,  the  percentage  of 
"peak  hour"  calls  that  failed  to 
complete; 

(5  J  In  the  case  of  an  authorized 
facilities-based  carrier,  file  quarterly 
circuit  status  reports  within  90  days 
from  the  end  of  each  calendar  quarter  in 
the  format  set  out  by  the  §43.62  annual 
circuit  status  manual,  with  two 
exceptions:  activated  or  idle  circuits 
must  be  reported  on  a  facility-by-facility 
basis;  and  the  derived  circuits  need  not 
be  specified  in  the  three  quarterly 
reports  due  on  )une  30.  September  30, 
and  December  31 .  For  purposes  of  this 
paragraph,  "facilities-based  carrier"  is 
defined  in  §63.18'note  2  to  paragraph 
(h). 
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(d)  A  carrier  classified  as  dominant 
under  this  section  shall  file  an  original 
and  two  copies  of  each  r^mrt  required 
by  paragraphs  (cM3).  (c)(4).  and  (c)(5)  of 
this  section  with  the  Chief,  International 
Bureau.  The  carrier  shall  include  with 
its  filings  separate  computer  diskettes 
for  the  reports  required  by  paragraphs 
(cX3)  and  (cNS).  in  the  format  specified 
by  the  §43.61  and  §43.82  filing 
manuals,  respectively.  The  caxrier  •Ifl] 
also  file  one  paper  copy  of  these  reports, 
accompanied  by  the  appropriate 
computer  diskettes.  wi&  the 
Commission's  copy  contractor.  The 
tFansmittal  letter  accompanying  each 
report  shsll  clearly  identify  the  report  as 
responsive  to  the  apnroiuiate  parasnph 
of  S  63.10(c). 

3.  §63.11  is  revised  to  Tsad  as  follows: 


f«.11 


(a)  Any  caitier  authorized  to  provide 
intarartfamal  rmmiii|nlfntifms  twrrice 
under  this  part  shall  notify  die 
Conunission  sixty  days  prior  to  the 
consummation  of  either  of  the  following 
acquisitions  of  direct  or  indirect 
controlling  intacasts  in  or  by  foreign 
caixiers: 

(1)  aoquisition  of  s  direct  or  indirect 
controUins  interest  in  a  foreign  carrier 
(as  defined  in  §  63.i8(hXlXii))  by  the 
authoriaed  canier.  or  by  any  entity  that 
direcdy  or  indirectly  controls  the 
authoiiaad  carrier,  or  that  directly  or 
indirectly  owns  more  than  25  percent  of 
the  capital  stock  of  the  authorized 
carrier;  or 

(2)  acquisition  of  a  direct  or  indirect 
interest  in  the  capital  stock  of  the 
authorized  canier  by  a  foreign  carrier  or 
by  an  entity  that  directly  or  indirectly 
controls  a  foreign  carrier  where  the 
interest  would  oeate  an  affiliation 
within  the  wMfning  of 
S63.18(hMlXiMB). 

(b)  Any  carrier  authorized  to  provide 
intem^onal  conunui^cations  service 
tmder  this  part  that  becomes  affiliated 
with  a  foraign  carrier  within  the 
meaning  of  §63.18(h)(l)  that  has  not 
previously  notified  the  Commissfon 
pursuant  to  this  secticm  or  §  63.18  shall 
notify  die  Commission  within  thirty 
days  after  acquiring  the  affiliation.  In 
particular,  acquisition  by  an  authorized 
carrier  (or  by  any  entity  that  directiy  or 
indirectiy  controls,  is  controlled  by.  or 
is  under  direct  or  indirect  common 
control  with  the  authorized  carrier)  of  a 
direct  or  indirect  interest  in  a  foreign 
canier  that  is  greater  than  25  percent 
but  not  controlling  is  subject  to  this 
paragraph  but  not  to  paragraph  (a). 


(c)  The  notification  required  under 
paragraphs  (a)  and  (b)  of  this  section 
shall  contain  a  list  of  the  affiliated 
foreign  carriera  named  in  paragraphs  (a) 
and  (b)  of  this  section  and  shall  state 
individually  the  country  or  coimtries  in 
which  the  foreign  carrien  are 
authorized  to  provide 
telecommunications  services  to  the 
public.  It  shall  additionally  specify 
which,  if  any.  of  these  countries  is  a 
Member  of  Uus  World  Trade 
Oiganization;  whidi,  if  any.  of  these 
countries  the  U.S.  carrier  is  suthoriasd 
to  serve  under  this  part;  wdiat  aes  vices 
it  is  suthoriaed  to  provide  to  each  such 
country:  and  the  POC  File  No.  under 
wdiidi  mck  such  audiarization  was 
granted.  Tke  notification  shall  cartify  to 
the  information  specified  in  thi« 
peranimh. 

(ifThe  canier  also  should  specify, 
where  appUcaUe.  those  countries 
named  in  paragrqih  (c)  of  this  sectioa 
for  which  it  nrovides  a  specified 
international  conununications  service 
siriely  through  the  reaale  of  dw 
international  switdied  services  of  US. 
fiKUities-based  carriers  with  fdiich  die 
resale  carrier  does  not  have  an 
aCBllatian.  Such  so  sffiliation  is  defined 
in  S63.18(hXlXi).  except  diat  die  phrase 
"U.S.  fadUties-based  international 
carriei^  shall  be  stdistituted  for  the 
phrase  "foreign  carrier." 

(2)  The  carrier  ahall  also  submit  widi 
its  notification: 

(i)  The  ownership  information  as 
reifuired  to  be  submitted  pursuant  to 
S63.18(hX2);and 

(ii)  A  "special  concessions" 
oeitificatimi  as  required  to  be  submitted 
pumient  to  $63.18(1). 

(d)  In  order  to  retain  non-dominant 
status  on  the  affiliated  route,  the  canier 
notifying  the  Qmimission  of  a  foreign 
carrier  affiliation  undw  paragraph  (a)  or 
(b)  of  this  section  should  provide 
information  to  demonstrate  that  it 
qualifies  for  non-dominant  classification 
punuant  to  §63.10. 

(e)  After  the  Commission  issues  a 
public  notice  of  the  submissions  made 
imder  this  section,  interested  parties 
may  file  comments  within  14  days  of 
the  public  notice. 

(1 J  In  the  case  of  a  notification  filed 
under  paragraph  (a)  of  this  section,  the 
Commission,  if  it  deems  it  necessuy. 
will  by  written  order  at  any  time  befbre 
or  after  the  submission  of  public 
comments  impose  dominant  carrier 
regulation  on  the  carrier  for  the 
affiliated  routes  based  on  the  provisions 
of  §63.10. 

(2)  The  Commission  will,  unless  it 
notifies  the  carrier  in  writing  within  30 
days  of  issuance  of  the  public  notice 
that  the  investment  raises  a  substantial 


and  material  question  of  fact  as  to 
whether  the  investment  serves  the 
public  interest,  convenience  and 
necessity,  presume  the  investment  to  be 
in  the  pubuc  interest  If  notified  that  die 
investment  raises  a  substantial  and 
material  question,  then  the  carrier  shall 
not  consummate  the  planned 
investment  until  it  has  filed  an 
application  under  §63.18  and  submitted 
the  infcnmation  specified  under 
§  63.18(hK5)  or  (6)  as  applicable,  and 
§63.18(hK7)  and  (8),  as  applicable,  and 
the  Commission  has  ^proved  the 
application  hy  fonnal  writlan  order. 

(I)  All  authorind  cardan  an 
responsible  far  the  unwHtiirfw^  eocuracy 
of  csctiflcations  %vith  r^aid  to 
affiliations  with  fanign  caniars  made 
under  this  section  and  under  $63.18. 
Wheoever  the  substance  of  any  such 
certification  is  no  longer  accurate,  the 
carrier  shall  as  prompdy  as  possible, 
and  in  any  event  wioin  tUity  d^.  file 
with  die  Secretary  in  duplicale  a 
corrscted  osttificstiaa  rsiareacing  ths 
FCX:  File  No.  under  which  die  originel 
certification  was  provided,  except  tiiat 
the  canier  shall  immediatofy  infacm  the 
Commission  if  at  any  time  the 
representations  in  the  "qiecial 
concessions"  oeitificatiaa  provided 
under  pangrqih  (cX2Xii)  of  this  section 
or  $  63.18(1)  are  no  lo^er  true.  See 
$63.18(i).  This  infannation  m^  be  used 
by  the  Commission  to  detandne 
wdiether  a  change  in  rqgulaloty  statiM 
may  be  warranted  imder  $  63.10. 

Note  to  $63.11:  "Control"  as  used  in 
this  section  includes  actual  woridi^ 
c(Hitrol  in  whatever  n>«»itMf  mmn-jsed 
and  is  not  limited  to  majority  stock 
ownership. 
4.  $  63.12  is  revised  to  i«m1  as  fdUows: 

16112 

214 


(a)  Except  as  [Hovided  by  paragr^ih 
(c)  of  this  section,  a  complete 
application  ■^"H'^  authorization  mvfw 
$63.18  shall  be  granted  by  die 
Commission  35  dsys  after  the  date  ai 
public  notice  listing  the  application  as 
accepted  for  filing. 

(b)  Issuance  of  public  notice  of  the 
grant  shall  be  deconed  the  i— ^i^fkt  of 
Section  214  certification  to  the 
applicant,  which  may  mmmmwyf 
operation  on  the  36th  day  after  the  date 
of  public  notice  listing  the  application 
as  accepted  for  filing,  but  only  in 
accordance  with  the  operations 
proposed  in  its  application  and  the 
rules,  regulations,  and  policies  of  the 
Commission. 

(c)  The  streamlined  processing 
procedures  provided  by  paragraphs  (a) 
and  (b)  of  this  section  shall  not  ^ply 
where: 


64754     Fedwal  lagiaiar  /  Vol.  82.  No.  236  /  Tue«day.  December  9.  1997  /  Rules  and  Regulations 


(1)  The  applicant  has  an  affiliation 
within  the  meaning  of  §  63.18(h)(l)(i) 
with  a  foreign  carrier  in  a  destination 
market,  and  the  Commission  has  not  yet 
made  a  determination  aa  to  whether  that 
foreign  carrier  lacks  sufficient  market 
power  in  that  destinaUon  market  to 
affect  competition  adversely  in  the  U.S. 
market,  unless  the  applicant  clearly 
demonstrates  in  its  application  at  least 
one  of  the  following: 

(i)  The  applicant  qualifies  for  a 
presumption  of  non-dominance  under 

§63.10(aK3): 

(ii)  Tlie  affiliated  destination  market 
is  a  WTO  Member  country  and  the 
applicant  qualifies  far  a  presumption  of 
non-dominance  under  $  63.10(aH4);  or 

(iil)  The  affiliated  destination  market 
is  a  WTO  Member  coimtry  and  the 
applicant  agrees  to  be  classified  aa  • 
dominant  cairim  to  the  affiliated 
destination  country  under  $63.10. 
without  prejudice  to  its  right  to  petition 
for  redasaificatien  at  a  later  date:  or 

(2)  The  applicant  has  an  affiliation 
within  the  meaning  of  $  63.18(h)(lXi) 
with  a  dominant  U.S.  carrier  whose 
international  switched  or  private  line 
services  the  applicant  seeks  authority  to 
resell  (either  directly  or  indirectly 
through  the  resale  of  another  raaellar's 
services),  unless  the  applicant  agi'eea  to 
be  classified  as  a  dominant  carrier  to  the 
affiliated  destination  country  under 

S  63.10  (without  prejudice  to  iU  right  to 
petition  for  reclassification  at  a  later 
date):  or 

(3)  The  applicant  seeks  authority  to 
provide  switched  basic  services  over 
private  lines  to  a  country  for  which  the 
Commission  has  not  previously 
authorized  the  provision  of  switched 
services  over  private  lines;  or 

(4)  The  application  is  formally 
opposed  by  a  pleading  meeting  the 
following  criteria: 

(i)  The  caption  and  text  of  the 
pleading  make  it  unmistakably  clear 
that  the  pleading  is  intended  to  be  a 
formal  opposition; 

(ii)  The  pleading  is  served  u{>on  the 
other  parties  to  the  proceeding;  and 

(iii)  The  pleading  is  filed  within  the 
time  period  prescribed  for  the  filing  of 
objections  or  comments;  or 

(5)  The  Commission  has  informed  the 
applicant  in  writing,  within  28  days 
after  the  date  of  public  notice  accepting 
the  application  for  filing,  that  the 
application  is  not  eligible  for 
streamlined  processing  under  this 
section. 

(d)  Any  complete  application  that  is 
subject  to  paragraph  (c)  of  this  section 
will  be  acted  upon  only  by  formal 
written  order,  and  operation  for  which 
such  authorization  is  sought  may  not 
commence  except  in  accordance  with 


such  order.  The  Commission  will  issue 
public  notice  that  the  application  is 
ineligible  for  streamlined  processing. 
Within  90  days  of  the  public  notice,  the 
Commission  will  issue  an  order  acting 
upon  the  application  or  provide  public 
notice  that,  because  the  application 
raises  questions  of  extraoralnary 
complexity,  an  additional  90-day  period 
for  review  is  needed.  Each  successive 
90-day  period  may  be  so  extended. 
5.  S  63.13  is  revised  to  read  as  follows: 

fa.19 


efUA 


Any  party  that  daalras  to  modify  its 
regulatory  status  from  dominant  to  non- 
dominant  fior  the  pcorision  of  particular 
international  communications  aanicaa 
on  a  particular  route  should  provids 
informatiod  in  its  application  to 
demonstrate  that  it  qualiflas  for  non- 
dominant  dasslflcadao  pursuant  to 
$63.10.        .c    ..i  r 

6.  S  63.14  Is  favtoad  to  rsad  aa  ftrilowK 

§•114    PraMbWonon 


(a)  Any  carrier  authorized  to  provide 
international  coaomunications  service 
under  this  part  shall  be  prohibited  from 
agreeing  to  accept  special  concaaaiona 
directly  or  indirectly  from  any  facaign 
carrier  with  respect  to  any  U.S. 
international  route  where  the  foreign 
carrier  poaaeaaes  siifficiant  matkat 
power  on  the  foreign  and  of  tba  route  to 
afbct  competition  adversely  in  tha  U^. 
market,  as  described  in  paragraph  (c)  of 
this  section,  and  from  agreeing  to  aooept 
special  concessions  in  the  future.  For 
purposes  of  this  section,  "foraipi 
carrier"  U  defined  in  $63.18QiXlNU)- 

(b)  For  purpoaes  of  this  section  and 
$$83.11(cK2Xiil  and  63.18(1),  a  special 
concession  is  defined  as  an  exclusive 
arrangement  involving  services. 
fKdlities.  or  functions  on  the  foreign 
end  of  a  U.S.  international  route  that  are 
necessary  for  the  provision  of  basic 
telecommunications  services  where  the 
arrangement  is  not  offiared  to  similarly 
situated  U.S.-licensed  carriers  and 
involves: 

(1)  Operating  agreements  for  the 
provision  of  basic  services; 

(2)  Distribution  arrangements  or 
interconnection  arrangements, 
including  pricing,  technical 
s{}ecifications.  fuiactional  capabilities,  or 
other  quality  and  operational 
characteristics,  such  as  provisioning  and 
maintenance  times;  or 

(3)  Any  information,  prior  to  public 
disclosure,  about  a  foreign  carrier's 
basic  network  services  that  afiects  either 
the  provision  of  basic  or  enhanced 


servicaa  or  interconnection  to  the 
foreign  country's  domestic  netwoii;  by 
U.S.  carriers  or  their  U.S.  customers. 

(c)  A  U.S.  carrier  that  seeks  to  enter 
a  special  concession  with  a  foreign 
carrier  bears  the  burden  of  submitting 
information,  as  part  of  the  requirement 
to  file  the  agreement  with  the 
Commission  pursuant  to  $43.51, 
sufficient  to  demonstrate  that  the 
foreign  carrier  lacks  siifficient  market 
power  on  the  foreign  end  of  the  route  to 
aSsct  competition  adversely  in  the  U.S. 
market  If  the  U.S.  carrier  makes  a 
sho%ving  that  the  foreign  carrier  lades  50 
percent  mariut  shsie  in  the 
international  transport  and  the  local 
acceas  markats  on  the  foteign  end  of  the 
route,  the  US.  caniar  will 
pcasumplivaly  be  allowed  to  ag^aa  to 
accept  the  special  conoaaaicm. 

(d)  Any  party  that  saaks  to  deiaat  the 
praaumpbon  in  paagmph  (c)  of  thia 
section  shall  bear  the  burden  of  pnmf 
upon  any  issue  it  raiaea  aa  to  the  ability 
of  the  foiaign  carrier  to  afEsct 
competition  adversriy  in  tba  U.S. 
market 

7.  S  63.17  ia  amended  by  raviaing 
pen^raph  (b)  to  read  as  follows: 


I6S.17 


(b)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  a  U.S.  common 
carrier,  whether  a  reseller  or  fociUties- 
based  carrier,  may  engage  in  "switched 
hubbing"  to  countries  for  which  the 
Commission  has  not  authorized  the 
provision  of  switched  basic  services 
over  private  lines  provided  the  carrier 
complies  with  the  following  conditions: 

(1)  U.S.-outbound  switched  traffic 
shall  be  routed  over  the  carrier's 
authoriasd  U.S.  international  private 
linaa  to  a  country  for  which  the 
Commission  has  authorized  the 
provision  of  switched  services  over 
private  lines  (i.e.,  the  "hub"  country), 
and  then  forwarded  to  the  third  country 
only  by  taking  at  published  rates  and 
reselling  the  international  message 
telephone  service  (IMTS)  of  a  carrier  in 
the  hub  cotmtry; 

(2)  U.S.-inbound  switched  traffic  shall 
be  carried  to  a  coimtry  for  which  the 
Commission  has  authorized  the 
provision  of  switched  services  over 
private  lines  (i.e..  the  "hub"  country)  as 
part  of  the  IMTS  traffic  flow  from  a  third 
country  and  then  terminated  in  the 
United  Stetes  over  U.S.  international 
private  lines  from  the  hub  country; 

(3)  U.S.  common  carriers  that  route 
U.S.-biUed  traffic  via  switched  hubbing 
shall  tariff  their  service  on  a  "through" 
basis  between  the  United  Stetes  and  the 
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ultimate  point  of  origination  or 
termination; 

(4)  No  U.S.  common  carrier  may 
engage  in  switched  hubbing  to  or  from 
a  third  country  where  it  has  an 
affiliation  with  a  foreign  carrier  unless 
and  until  it  has  received  authority  to 
serve  that  country  imder  $  63.18(e)(1). 
(e)(2).  or  (e)(6). 

8.  $  63.18  is  amended  to  revise 
paragraphs  (e),  (h)  and  (i)  and  to  add 
new  paragraph  (k)  to  read  as  foUows: 

•63.16   Conlanta  oUppllcatlona  for 


(e)  One  or  more  of  the  following 
statements,  as  pertinent: 

(I)  If  applying  for  authority  to  acquire 
intereste  in  tecilities  previously 
authorized  by  the  Commission  in  order 
to  provide  international  basic  switched, 
private  line,  date,  television  and 
business  services  to  all  international 
pointe.  the  applicant  shall: 

(i)  Stete  that  it  is  requesting  Section 
214  authority  to  operate  as  a  facilities- 
based  carrier  pursuant  to  the  terms  and 
conditions  of  paragraph  (e)(1)  of  this 
section. 

(II)  Comply  with  the  following  terms 
snd  conditions: 

(A)  Authority  to  provide  services  to 
all  international  points  under  this  part 
extends  to  those  countries  for  which  the 
applicant  qualifies  for  non-dominant 
regulation  as  set  forth  in  $  63.10.  except 
in  the  following  circumstance:  If  an 
appUcant  is  affiliated  with  a  foreign 
carrier  in  a  destination  market  and  the 
Commission  has  not  determined  that  the 
foreign  carrier  lacks  sufficient  market 
power  in  the  destination  market  to  affsct 
competition  adversely  in  the  U.S. 
market  (see  $  63.10(a)).  the  applicant 
shall  not  commence  service  on  any  such 
route  until  it  receives  specific  authority 
to  do  so  under  paragraph  (e)(6)  of  thi» 
section. 

(B)  The  applicant  may  only  provide 
service  using  half-circuits  on 
appropriately  licensed  U.S.  common 
and  non-common  carrier  facilities 
(under  either  Title  III  of  the 
Communications  Act  of  1934,  as 
amended,  or  the  Submarine  Cable 
Landing  License  Act,  47  U.S.C  34  et  al.) 
provided  that  these  fecilities  do  not 
appear  on  an  exclusion  list  published  by 
the  Commission  and  any  necessary 
overseas  connecting  facilities. 
Applicants  may  not  use  non-U.S. 
licensed  facilities  unless  and  until  the 
Commission  specifically  approves  their 
use  and  so  indicates  on  the  exclusion 
list,  and  only  then  for  service  to  the 
countries  indicated  thereon. 

(C)  The  applicant  may  provide  service 
to  any  country  not  included  on  an 


exclusion  list  published  by  the 
Commission. 

(D)  The  applicant  may  provide 
international  basic  switched,  private 
line,  date,  television  and  business 
services. 

(E)  The  authority  granted  imder  this 
paragraph  shall  be  subject  to  all 
Commission  rules  and  r^ulations  and 
any  conditions  steted  in  the 
Commission's  public  notice  or  order 
that  serves  as  the  applicant's  Section 
214  certificate.  See  $63.12. 

(2)  If  applying  for  authority  to  resell 
the  international  services  of  authorized 
U.S.  common  carriers  for  the  provision 
of  international  basic  switched,  private 
line,  date,  television  and  business 
services  to  all  international  pointe.  the 
applicant  shall: 

(i)  State  that  it  is  requesting  Section 
214  authority  to  operate  as  a  resale 
carrier  pursuant  to  the  terms  and 
conditions  of  $  63.18(e)(2). 

(ii)  Comply  with  the  following  teems 
and  conditions: 

(A)  Authority  to  provide  resold 
services  to  all  international  pointe  under 
this  part  extends  to  those  countries  and 
services  for  which  the  applicant 
qualifies  for  non-dominant  regulation  as 
set  forth  in  $63.10,  except  in  the 
following  circumstances,  in  which  case 
an  applicant  shall  not  commence 
service  imtil  it  receives  specific 
authority  to  do  so  tmder  paragraph  (eH6) 
of  this  section: 

(1)  An  application  to  provide 
switched  resold  services  to  a  non-WTO 
Member  country  where  the  applicant  is 
affiliated  with  a  foreign  carrier;  and 

[2]  An  application  to  resell  private - 
line  sfflrvices  to  a  destination  market 
where  the  applicant  is  affiliated  with  a 
foreign  carrier  and  the  Commission  has 
not  determined  that  the  foreign  carrier 
lacks  sufficient  market  power  in  the 
destination  market  to  afiect  competition 
adversely  in  the  U.S.  market  (see 
§  63.10(a)). 

(B)  The  applicant  may  resell  the 
international  services  of  any  authorized 
common  carrier,  except  affiliated 
carriers  regulated  as  dominant  on  the 
route  to  be  served,  pursuant  to  that 
carrier's  tariff  or  contract  duly  filed  with 
the  Commission,  for  the  provision  of 
international  basic  switched,  private 
line,  date,  television  and  business 
services  to  all  international  pointe; 

(C)  The  applicant  may  resell  private 
line  services  for  the  provision  of 
international  switched  basic  services 
only  in  circumstances  where  the 
Commission  has  specifically  authorized 
the  provision  of  switched  basic  services 
over  private  lines  to  the  {larticular 
country  at  the  foreign  end  of  the  private 
line.  In  making  determinations  about 


particular  destination  countries,  the 
Commission  will  follow  the  policies 
adopted  in  IB  Docket  Nos.  9&-261  and 
97-142  (these  documente  are  available 
at  the  FOC's  Reference  Operations 
IXvision,  Washington,  D.C  20554.  and 
on  the  POCs  Woriid  Wide  Web  Site  at 
http://www.fcc.gov).  The  Commission 
will  provide  public  notice  of  its 
decisions  to  authorize  the  provision  of 
switched  basic  services  over  private 
lines  to  particular  countries. 

(D)  The  authority  granted  under  this 
paragr^h  shall  be  subject  to  all 
Commission  rules  and  regulations, 
including  the  limitetion  in  $  63.21  on 
the  use  of  private  lines  fat  tibe  provision 
of  switched  services,  and  any  conditions 
stated  in  the  Commission's  public 
notice  or  order  that  serves  as  the 
applicant's  Section  214  certificate.  Sea 
$$63.12,63.21. 

(3)  If  applying  for  authority  to  provide 
international  switched  basic  services 
ovm  resold  private  lines  between  the 
United  States  and  a  WTO  Member 
country  for  which  the  Commission  has 
not  previously  authorized  the  provision 
of  switched  services  over  private  lines, 
the  applicant  shall  demonstrate  either 
that  settlement  rates  for  at  least  50 
percent  of  the  settled  U.S.-billed  traffic 
between  the  United  Stetes  and  the 
country  at  the  foreign  end  of  the  private 
line  are  at  or  below  the  benchmark 
settlement  rate  adopted  for  that  cotmtry 
in  IB  Docket  No.  96-261  or  that  the 
country  affords  resale  opportunities 
equivalent  to  those  available  under  U.S. 
law.  If  applying  for  authority  to  provide 
intematfonal  switched  basic  services 
over  resold  private  lines  between  the 
United  Stetes  and  a  non-WTO  Member 
country  for  which  the  Commission  has 
not  previously  authorized  the  provision 
of  switched  services  over  private  lines, 
the  applicant  shall  demonstrate  that 
settlement  rates  for  at  least  50  percent 
of  the  settled  U.S.-billed  traffic  between 
the  United  Stetes  and  the  country  at  the 
foreign  end  of  the  private  line  are  at  or 
below  the  benchmark  settlement  rate 
aBopted  for  that  country  in  IB  Docket 
No.  96-261  and  that  the  country  affords 
resale  opportunities  equivalent  to  those 
available  under  U.S.  law.  With  regard  to 
showing  that  a  destination  country 
affords  resale  opportimities  equivalent 
to  those  available  under  U.S.  law,  an 
applicant  shall  include  evidence 
demonstrating  that  equivalent  resale 
opportimities  exist  between  the  United 
Stetes  and  the  subject  country, 
including  any  relevant  bilateral  or 
multilateral  agreements  between  the 
administrations  involved.  Parties  must 
demonstrate  that  the  foreign  country  at 
the  other  end  of  the  private  line 
provides  U.S. -based  carriers  with: 
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(i)  The  legal  right  to  rasell 
intemationid  private  lines, 
interconnected  at  both  ends,  for  the 
provision  of  switched  services; 

(ii)  Reasonable  and  nondiscriminatory 
charges,  terms  and  conditions  for 
interconnection  to  foreign  domestic 
carrier  facilities  for  termination  and 
origination  of  international  services, 
with  adequate  means  of  enforcement; 

(iii)  Competitive  safsguords  to  protect 
against  anticompetitive  and 
discriminatory  practices  affecting 
private  line  resale:  and 

(iv)  Fair  and  transparent  regulatory 
procedures.  Including  separation 
between  the  regulator  and  operator  of 
international  facilities-based  services. 

(4)  Any  carrier  authorized  under  this 
section  to  acquire  and  operate 
international  private  line  facilities  other 
than  through  resale  may  use  those 
private  lines  to  provide  switched  basic 
services  only  in  circumstances  where 
the  Commission  has  previously 
authorized  the  provision  of  switched 
services  over  private  lines  to  the 
particular  country  at  the  foreign  end  of 
the  private  line.  The  Commission  will 
provide  public  notice  of  its  decisions  to 
authorize  the  provision  of  switched 
services  over  private  lines  to  particular 
countries  pursuant  to  its  policies 
adopted  in  IB  Docket  Nos.  96-261  and 
97-142.  This  provision  is  subfect  to  the 
following  exceptions  and  conditions: 

(i)  The  applicant  shall  not  initiate 
such  service  on  a  particular  route  absent 
a  grant  of  specific  authority  under 
paragraph  (e)(6)  of  this  section  in 
circumstances  where  the  applicant  is 
affiliated  with  a  carrier  in  the  country  at 
the  foreign  end  of  the  private  line  and 
the  Commission  has  not  determined  that 
the  foreign  carrier  lacks  sufficient 
market  power  in  the  country  at  the 
foreign  end  of  the  private  line  to  aCfact 
competition  adversely  in  the  U.S. 
market.  See  $63. 10(a). 

(ii)  The  applicant  is  subfect  to  all 
applicable  Commission  rules  and 
regulations,  including  the  limitation    ^ 
§  63.21  on  the  use  of  private  lines  for  the 
provision  of  switched  services,  and  any 
conditions  stated  in  the  Commission's 
public  notice  or  order  that  serves  as  the 
applicant's  Section  214  certificate.  See 
§§63.12.63.21. 

(A)  Except  as  provided  in  paragraph 
(e)(4)(ii)(B)  of  this  section,  any  carrier 
that  seeks  to  provide  international 
switched  basic  services  over  its 
authorized  private  line  facilities 
between  the  United  States  and  a  WTO 
Member  country  for  which  the 
Commission  has  not  previously 
authorized  the  provision  of  switched 
services  over  private  lines  shall 
demonstrate  that  settlement  rates  for  at 


least  50  percent  of  the  settled  U.S.-billed 
traffic  between  the  United  States  and 
the  country  at  the  foreign  end  of  the 

Erivate  line  are  at  or  below  the 
snchmark  settlement  rate  adopted  for 
that  country  in  IB  Ooclcet  No.  96-261  or 
that  the  country  affords  resale 
opportimities  equivalent  to  those 
available  under  U.S.  law.  With  regard  to 
showing  that  a  destination  country 
affords  resale  opportunities  equivalent 
to  those  availatue  under  U.S.  law,  an 
applicant  shall  include  the  information 
required  by  paragraph  (eK3)  of  this 
section. 

(B)  f4o  formal  spplication  is  required 
under  pan^paph  (e)(4)  of  this  section  in 
circuiMlMKias  where  the  carrier's 
previously  authorized  private  line 
facility  is  interconnected  to  the  public 
switched  network  only  on  one  end — 
either  the  U.S.  or  the  foreign  end — and 
where  the  carrier  is  not  ofwrating  the 
facility  in  correspondence  with  a  carrier 
tliat  directly  or  indirectly  owns  the 
private  line  facility  in  the  foreign 
country  at  the  other  end  of  the  private 
line. 

(5)  If  applying  for  authority  to  acquire 
facilides  tnrou^  the  transfer  of  control 
of  a  common  carrier  holding 
international  Section  214  authorization, 
or  through  the  assignment  of  another 
carrier's  existing  authorization,  the 
applicant  shall  complete  paragraphs  (a) 
through  (d)  of  this  section  for  both  the 
transferor/assignor  and  the  transferee/ 
assignee.  Paragraph  (g)  of  this  section  is 
not  applicable,  and  only  the  transferee/ 
assignee  needs  to  complete  paragraphs 
(h)  trough  (k)  of  this  section.  At  the 
beginning  of  the  applicadon,  the 
applicant  should  also  include  a 
narrative  of  the  means  by  which  the 
transtar  or  assignment  will  take  place. 
The  Commission  reserves  the  right  to 
request  additional  information  as  to  tlie 
particulars  of  the  transaction  to  aid  it  in 
malung  its  public  interest 
determination. 

(6)  If  applying  for  authority  to  acquire 
facilities  or  to  provide  services  not 
covered  by  §  63.18(e)  (1)  through  (5).  the 
spplicant  shell  provide  a  description  of 
the  facilities  and  services  for  which  it 
seelcs  authorization.  Such  description 
also  shall  include  any  additional 
information  the  Commission  shall  have 
specified  previously  in  an  order,  public 
notice  or  other  official  action  as 
neceaaary  for  authorization.  Applicants 
fior  new  submarine  cable  facilities  also 
shall  include  a  list  of  the  proposed 
owners  of  the  cable,  their  voting 
interests  and  ownership  interests  by 
segment  in  the  cable. 


(h)  A  certification  as  to  whether  or  not 
the  applicant  is,  or  has  an  affiliation 
with,  a  foreign  carrier. 

(1)  The  certification  shall  state  with 
specificity  each  foreign  country  in 
which  the  applicant  is,  or  has  an 
affiliation  with,  a  foreign  carrier.  For 
piuposes  of  this  certification: 

(i)  Affiliation  is  defined  to  include: 

(A)  A  greater  than  25  percent 
ownership  of  capital  stock,  or 
controlling  interest  at  any  level,  by  the 
applicant,  or  by  any  entity  that  directiy 
or  indirectly  controls  or  is  controlled  by 
it,  or  that  is  under  direct  or  indirect 
common  control  with  it.  in  a  foreign 
carrier  or  in  any  entity  that  directly  or 
indirectly  controls  a  foreign  carrier,  or 

(B)  A  greeter  than  25  percent 
ownership  of  capital  stock,  or 
controlling  interest  at  any  level,  in  the 
appUcant  by  a  foreign  carrier,  or  by  any 
entity  that  directly  or  indirectiy  controls 
or  is  controlled  by  a  foreign  carrier,  or 
that  is  under  direct  or  indirect  common 
control  with  a  foreign  carrier;  or  by  two 
or  more  foreign  carriers  investing  in  the 
applicant  in  the  same  maimer  in 
circumstances  where  the  foreign  '  arriers 
are  parties  to,  or  the  beneficiaries  of.  a 
contractual  refation  (e.g.,  a  joij>t  venture 
or  marlLQt  alliance)  afiiE>cting  t'je 
provision  or  marketing  of  baiic 
international  telecommimications 
services  in  the  United  States.  A  U.S. 
carrier  also  will  be  considered  to  be 
affiliated  with  a  foreign  carrier  where 
the  foreign  carrier  controls,  is  controlled 
by,  or  is  under  common  control  with  a 
•econd  foreign  carrier  already  found  to 
be  affiliated  with  that  U.S.  carrier  under 
this  section. 

(ii)  Foreign  carrier  is  defined  as  any 
entity  that  is  authorized  within  a  foreign 
coiutry  to  engage  in  the  provision  of 
international  telecommunications 
services  offered  to  the  public  in  that 
coimtry  within  the  meaning  of  the 
International  Telecommunication 
Regulations,  see  Final  Acts  of  the  World 
Administrative  Telegraph  and 
Telephone  Conference,  Melbourne,  1988 
(WATTC-88),  Art.  1.  which  includes 
entities  authorized  to  engage  in  the 
provision  of  domestic 
telecommunications  services  if  such 
carriers  have  the  ability  to  originate  or 
terminate  telecommunications  services 
to  or  from  points  outside  their  country. 

(2)  In  support  of  the  required 
certification,  each  applicant  shall  also 
provide  the  name,  address,  citizenship 
and  principal  businesses  of  its  ten 
percent  or  greater  direct  and  indirect 
shareholders  or  other  equity  holders  and 
identify  any  interlocking  directorates. 

(3)  Each  applicant  that  proposes  to 
acquire  facilities  through  the  resale  of 
the  international  switched  or  private 
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line  services  of  another  U.S.  carrier  shall 
additionally  certify  as  to  whether  or  not 
the  applicant  has  an  affiliation  with  the 
U.S.  carrier(s)  whose  facilities-based 
service(8)  the  applicant  proposes  to 
resell  (either  directly  or  indirectiy 
through  the  resale  of  another  reseller's 
service).  For  purposes  of  this  paragraph, 
affiliation  is  defined  as  in  paragraph 
(hXlXi)  of  this  section,  except  that  the 
phrase  "U.S.  facUities-based 
international  carrier"  shall  be 
siibstituted  for  the  phrase  "foreign 
carrier."  ^ 

(4)  Each  applicant  and  carrier 
authorized  to  provide  international 
communications  service  under  this  part 
is  responsible  for  the  continuing 
accuracy  of  the  certifications  required 
by  paragraphs  (h)(1)  tiirough  (3)  of  this 
section.  Whenever  the  substance  of  any 
such  certification  is  no  longer  acciuete. 
the  applicant/carrier  shall  as  promptiy 
as  possible  and  in  any  event  within 
thirty  days  file  with  the  Secretary  in 
duplicate  a  corrected  certification 
ref«encing  the  PCC  File  No.  under 
which  the  original  certification  was 
provided.  The  information  may  be  used 
by  the  Conunission  to  determine 
whether  a  change  in  r^ufaloiy  status 
may  be  warranted  under  §  63.10. 

(5)  Any  appUcant  that  seeks  to  operate 
as  a  U.S.  facilities-based  international 
carrier  to  a  particular  country  and  that 
is  a  foreign  carrier  in  that  country,  or 
directiy  or  indirectiy  controls  a  foreign 
carrier  in  that  country,  or  has  an 
affiliation  within  the  meaning  of 
paragraph  (hMl)(i)(B)  of  tiiis  section 
with  a  foreign  carrier  in  that  country 
ahall  provide  the  following  information: 

(i)  "rhe  named  foreign  country  (i.e.. 
the  destination  foreign  country)  is  a 
Member  of  the  World  Trade 
Oraanization;  or 

(li)  Tbe  applicant's  affiliated  foreign 
carrier  lacks  sufficient  market  power  in 
the  named  foreign  country  to  affect 
competition  adversely  in  the  U.S. 
market;  or 

(iii)  The  named  foreign  country 
provides  effective  competitive 
opportunities  to  U.S.  carriers  to  compete 
in  Uiat  country's  international  facilities- 
based  market.  An  effective  competitive 
opportunities  demonstration  should 
address  the  following  factors: 

(A)  The  legal  ability  of  U.S.  carrien  to 
enter  the  foreign  marlcet  and  provide 
facilities-based  international  services,  in 
particular  international  message 
telephone  service  (IMTS); 

(B)  Whether  there  exist  reasonable 
and  nondiscriminatory  charges,  terms 
and  conditions  for  interconnection  to  a 
foreign  carrier's  domestic  facilities  for 
termiiution  and  origiiution  of 
international  services; 


(C)  Whethw  competitive  safisguards 
exist  in  the  foreign  country  to  protect 
against  anticompetitive  practices, 
including  safeguards  such  as: 

(1)  Existence  of  cost-allocatfon  rules 
in  the  foreign  country  to  prevent  cross- 
subsidization; 

(2)  Timely  and  nondiscriminatory 
disclosure  of  technical  information 
needed  to  use.  or  intercoimect  vnth, 
carriers'  facilities;  and 

[3]  Protection  of  carrier  and  customer 
proprietary  information; 

(D)  Whether  there  is  an  effective 
regufatory  framework  in  the  foreign 
country  to  develop,  implement  and 
enforce  legal  requirements, 
interconnection  arrangements  and  other 
safeguards;  and 

(E)  Any  other  factors  the  applicant 
deems  relevant  to  its  demonstration. 

(6)  Any  applicant  that  proposes  to 
resell  the  international  switched  or  non- 
interconnected  private  line  services  of 
another  U.S.  carrier  for  the  purpose  of 
providing  international  communications 
services  to  the  named  foreign  country 
and  that  is  a  foreign  carrier  in  that 
country,  or  directiy  or  indirectiy 
controls  a  foreign  carrier  in  that  country, 
or  has  an  afiilution  within  the  mining ' 
of  paragraph  (h)(l)(iHB)  of  this  section 
Mdth  a  foreign  carrier  in  the  destination 
countiy  shall  provide  the  following 
information  (see  also  paragraph  (hK7)  of 
this  section): 

(i)  The  named  foreign  country  (i.e.. 
the  destination  foreign  country)  is  a 
Member  of  the  World  Trade 
Organization;  or 

(ii)  The  applicant's  affiluted  foreign 
carrier  lacks  sufficient  market  power  in 
the  named  foreign  country  to  affisct 
competition  adversely  in  the  U.S. 
market;  or 

(iii)  The  named  foreign  country 
provides  effective  competitive 
opportunities  to  U.S.  carriers  to  resell 
internatioiud  switched  or  non- 
intercoimected  private  line  services, 
respectively.  An  effiective  competitive 
opportunities  demonstration  should 
address  the  following  factors: 

(A)  The  legal  ability  of  U.S.  carriers  to 
enter  the  foreign  market  and  provide 
resold  international  switched  services 
(for  switched  resale  applications)  or 
non-interconnected  private  line  services 
(for  non-intercoimected  private  line 
resale  applications); 

(B)  Whether  there  exist  reasonable 
and  nondiscriniinatory  charges,  terms 
and  conditions  for  the  provision  of  the 
relevant  resale  service; 

(C)  Whether  competitive  safiaguards 
exist  in  the  foreign  country  to  protect 
against  anticompetitive  practices, 
including  safeguards  such  as: 


(1)  Existence  of  cost-allocation  rules 
in  the  foreign  country  to  prevent  cross- 
subsidization; 

(2)  Timely  and  nondisoiminatofy 
disclosure  of  technical  information 
needed  to  use,  or  intercoimect  with, 
carriers'  facilities;  and 

(3)  Protection  of  carrier  and  customer 
proprietary  information; 

(D)  Whether  fliere  is  an  effective 
regulatory  framework  in  die  foreign 
country  to  develop,  implemmt  and 
enforce  l^al  requirements, 
interconnection  arrangements  and  other 
safeguards;  and 

(E)  Any  other  factors  the  applicant 
deems  relevant  to  its  demonstration. 

(7)  Any  applicant  that  proposes  to 
resell  the  intenutional  switched 
services  of  an  unaffiliated  U.S.  carrier 
for  the  purpose  of  providing 
international  communications  services 
to  the  named  foreign  country  and  that 
is  a  foreign  carrier  in  that  country  or  has 
an  affiliation  with  a  foreign  carrier  in 
that  country  shall  either  provide  in  its 
application  a  showing  that  would  satisfy 
§  63.10(a)(3)  or  stete  tiiat  it  will  file  tiie 
quarterly  traffic  reports  required  by 
§  43.61(c)  of  diis  chapter. 

(8)  With  respect  to  regulatory 
classification  under  §  63.10,  each 
applicant  that  certifies  that  it  has  an 
affiliation  with  a  foreign  carrier  in  a 
named  foreign  country  and  that  desires 
to  be  regulated  as  non-dominant  for  the 
provision  of  particular  international 
communications  services  to  that  country 
should  provide  information  in  its 
application  to  demonstrate  that  it 
qualifies  for  non-dominant  classification 
pursuant  to  §63.10. 

(i)  Each  applicant  shall  oertiiy  that  the 
applicant  has  not  agreefi  to  accept 
special  concessions  directiy  or 
indirectiy  frmn  any  foreign  carrier  with 
respect  to  any  U.S.  international  route 
where  the  foreign  carrier  possesses 
sufficient  market  power  on  the  foreign 
end  of  the  route  to  afiisct  competition 
adversely  in  the  U.S.  market  and  will 
not  enter  into  such  ogreonents  in  the 
future.  This  certification  shall  be  viewed 
as  an  on^ing  representetion  to  the 
Commission,  and  applicants/carriers 
shall  immediately  inform  the 
Commission  if  at  any  time  the 
representetions  in  their  certifications  are 
no  longer  true.  Failure  to  so  inform  the 
Commission  will  be  deemed  a  material 
misrepresentetion  to  the  Commission. 
For  purposes  of  this  section,  "special 
concession"  is  defined  in  §  63.14(b)  and 
"foreign  carrier"  is  defined  in  paresranh 
(h)(l)(u)  of  tiiis  section. 


(k)  If  the  applicant  desires 
streamlined  processing  pursuant  to 
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§  63. 12.  a  statement  of  how  the 
application  qualifies  for  streamHniwi 
processing. 
9.  §63.21  is  amended  to  revise 


(h):  anS  to  J 


pan^raphs  (•).  (f),  and  (g)  to  imtd  as 
follows: 


fei2l    CondMone 


t%4 


(a)  Carriers  may  not  use  their 
authorized  {acilities-besed  or  resold 
international  private  lines  for  the 
provision  of  switched  basic  services 
between  the  United  States  and  a  WTO 
Member  country  unless  and  until  the 
Commission  has  determined  that  tfM 
country  at  the  foreign  end  of  the  private 
line  provides  equivalent  resale 
opportunities  or  that  settlement  rates  for 
at  least  50  percent  of  the  settled  U.S.- 
billad  traffic  between  the  United  SUtes 
and  that  country  are  at  or  below  the 
benchmark  settlement  rate  adopted  for 
that  country  in  IB  Docket  No.  96-261 
(this  document  is  available  at  the  PCC's 
Reference  Operations  Division. 
Washington.  D.C.  20554.  and  on  the 
FCC's  World  Wide  Web  Site  at  http:// 
www.fcc.gov).  Carriers  may  not  use 
their  authorized  bcilitles-based  or 
raaold  international  private  lines  for  the 
provision  of  switched  basic  services 
between  the  United  States  and  a  non- 
WTO  Member  country  unless  and  until 
the  Commission  has  determined  that  the 
country  at  the  foreign  end  of  the  private 
line  provides  equivalent  resale 
opportunities  and  that  settlement  rates 
for  at  least  50  percent  of  the  settled  U.S.- 
billed  trafdc  between  the  United  States 
and  that  country  are  at  or  below  the 
benchmark  settlement  rate  sdopted  for 
that  country  in  IB  Docket  No.  96-261. 
(See  §63.18(e)(3H4).)  If  at  any  time  the 
Commission  finds,  after  an  initial 
determination  of  compliance  for  a 
particular  country,  that  the  country  no 
longer  provides  equivalent  reaale 
opportunities  or  that  market  distortion 
haa  oocurred  in  the  routing  of  traffic 
hatween  the  United  States  and  that 
country,  carriers  shall  comply  with 
enforcement  actions  taken  by  the 
Commission.  This  condition  shall  not 
apply  to  a  carrier's  use  of  its  suthorized 
focilit^ee-besed  private  linea  to  provide 
service  as  described  in 
§63.18(eK4XliXB). 
•         •         •         •        • 

(e)  Authorized  carriers  may  not  access 
or  make  use  of  specific  U.S.  customer 
proprietary  network  information  that  is 
derived  from  a  foreign  network  unless 
the  carrier  obtains  approval  from  that 
U.S.  customer.  In  seeking  to  obtain 
approval,  the  carrier  must  notify  the 


U.S.  customar  that  the  customar  may 
require  the  cairier  to  disclose  the 
information  to  unaffiliated  third  parties 
upon  written  request  by  the  customer. 

(f)  Authorized  carriers  may  not 
receive  from  a  foreign  carrier  any 
proprietary  or  confidential  information 
pertaininB  to  a  competing  U.S.  carrier, 
obtained  By  the  foreign  carrier  in  the 
course  of  its  normal  business  dealings, 
unless  the  competing  U.S.  carrier 
provides  its  permission  in  writing. 

(g)  The  Commission  reserves  the  right 
to  review  a  carrier's  authorization,  and. 
if  wananted.  impose  additional 
requirements  on  U.S.  international 
carriers  in  circumstances  where  it 
appears  that  harm  to  competition  is 
occurring  on  one  or  more  U.S. 
international  routes. 


PART  e4-MI8CELLANEOUS  RULES 
RELAT1NQ  TO  COMMON  CARRIERS 

1.  The  authority  ciution  of  Fait  64  is 
revised  to  read  as  follows: 

Aelkarily:  47  U.S.C  154, 2S4(k).  IntMprat 
or  apply  47  U.S.C  201.  218,  220.  228.  2S4(k). 
278  unJass  otherwise  noted. 

2.  §  64.1001  is  amended  by  revising 
paragraphs  (b).  (c).  and  (d)  to  read  as 
follows: 


|««.100t 


164.1001 


-    -  " 

pomef 


(b)  If  the  accounting  rate  referred  to  in 
§43.51(e)(l)  of  this  chapter  is  lower 
than  the  accounting  rate  in  afisct  in  the 
operating  agreement >}f  another  carrier 
providing  service  to  or  from  the  same 
foreign  point,  and  there  is  no 
modification  in  the  other  terms  and 
conditions  referred  to  in  §43.51(eMl)  of 
this  chapter,  the  carrier  must  file  a 
notification  letter  under  paragraph  (e)  of 
this  section. 

(c)  If  the  amendment  referred  to  In 

§  43.51(e)(2)  of  this  chapter  is  a  simple 
reduction  in  the  accounting  rate,  and 
there  is  no  modification  in  the  other 
terms  and  conditions  referred  to  in 
§  43.51  (eX2)  of  this  chapter,  the  carrier 
must  file  a  notification  letter  under 
paragraph  (e)  of  this  section. 

(d)  If  the  operating  agreement  or 
amendment  referred  to  in  §$43.51(eXl) 
and  (aX2)  of  this  chapter  is  not  subject 
to  notification  under  paragraphs  (b)  and 
(c)  of  this  section,  the  carrier  must  file 

a  modification  request  under  paragraph 
(f)  of  this  section. 

3.  §  64.1002  is  revised  to  read  as 
follows: 


(a)  A  communications  common 
carrier  engaged  in  providing  switched 
voice,  telex,  telegraph,  or  packet 
switched  service  between  the  United 
States  and  a  foreign  point  may  seek 
approval  to  enter  into  an  operating 
agreement  with  a  foreign 
telecommunications  administration 
containing  an  alternative  settlement 
arrangement  that  does  not  comply  with 
the  requiremenU  of  S  43.51(eXl)  and 
§63.14  of  this  chapter  and  §  64.1001  by 
filing  a  petition  for  declaratory  ruling  in 
compliance  with  the  requirements  of 
this  section. 

(b)  A  petition  for  declaratory  ruling 
miut  contain  the  following: 

(1)  Information  to  demonstrate  that: 
(i)  The  alternative  settlement 

atm^sment  is  on  a  route  between  the 
United  States  and  a  World  Tiade 
Organization  Member  or 

fii)  For  an  alternative  settlement 
arrangement  on  a  route  between  the 
United  States  and  a  non- World  Trade 
Organization  Member 

U^The  Commission  has  made  a 
previous  determination  that  the 
effective  competitive  opportunities  test 
in  §  63.18(hK5Xlii)  of  this  chapter  has 
been  satisfied  on  tlie  route  covered  by 
the  altemetive  settlement  arrangement: 

or 

(B)  The  efiiective  competitive 
opportunities  test  in  §63.18(hX5)(iii)  of 
this  chapter  is  satisfied  on  the  route 
covered  by  the  alternative  settiement 
arrangement;  or 

(iiilTbe  alternative  settiement 
arrangement  is  otherwise  in  the  public  . 
interest 

(2)  A  certification  as  to  whether  the 
alternative  settiement  arrangement 
affects  more  than  25  percent  of  the 
outbound  traffic  or  25  percent  of  the 
inbound  traffic  on  the  route  to  which 
the  alternative  settlement  arrangement 
applies. 

(3)  A  certification  as  to  whether  the 
parties  to  the  alternative  settlement 
arrangement  are  affiliated,  as  defined  in 
§63.18(hXlXi)  of  Uiis  chapter,  or 
involved  in  a  non-equity  joint  venture 
affecting  the  provision  of  basic  services 
on  the  route  to  which  the  alternative 
settiement  arrangement  applies. 

(4)  A  copy  oftne  alternative 
settiement  arrangement  if  it  affects  more 
than  25  percent  of  the  outbound  traffic 
or  25  percent  of  the  inbound  traffic  on 
the  route  to  which  the  alternative 
settiement  arrangement  applies,  or  if  it 
is  between  parties  that  are  affiliated,  as 
defined  in  §63.18(h)(l)(i)  of  this 
chapter,  or  that  are  involved  in  a  non- 
equity joint  venture  affecting  the 
provision  of  basic  services  on  the  route 
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to  which  the  alternative  settiement 
arrangement  applies. 

(5)  A  summary  of  the  terms  and 
conditions  of  the  alternative  settiement 
arrangement  if  it  does  not  come  vrithin 
the  scope'of  paragraph  (b)(4)  of  this 
section.  However,  upon  request  l>y  the 
bitemational  Bureau,  a  full  copy  of  such 
alternative  settiement  arrangement  must 
be  forwarded  promptiy  to  the 
International  Bureau. 

(c)  If  the  petition  for  declaratory 
ruling  contains  a  certification  under 
paragraph  (b)(l)(i)  of  tiiis  section  that 
the  proposed  alternative  settiement 
arrangement  is  for  service  on  a  route 
between  the  United  States  and  a  World 
Trade  Organization  Member,  a  party 
may  oppose  the  petition  under 
paragraph  (f)  of  this  section  with  a 
showing  that  the  participating  carrier  on 
the  foreign  end  of  the  route  does  not 
have  multiple  (more  than  one) 
Intranational  bdlities-based 
competitors.  In  such  a  case,  the 
petitioning  party  may  make  a  showing 
under  paragraph  (bKlKiii)  of  this 
section,  pursuant  to  paragraph  (g)  of  this 
section. 

(d)  An  alternative  settiement 
arrangement  filed  for  approval  under 
this  section  cannot  become  effective 
until  die  petition  for  declaratory  ruling 
required  by  paragraph  (a)  of  Uiis  section 
has  been  granted  under  paragraph  (f)  of 
this  section. 

(e)  On  the  same  day  the  petition  fior 
declaratory  ruling  has  been  filed,  the 
filing  carrier  must  serve  a  copy  of  the 
petition  on  all  carriers  providing  the 
same  or  similar  service  with  the  foreign 
carrier  identified  in  the  petition. 

(f)  All  petitions  for  declaratory  ruling 
shall  be  subject  to  a  21-day  pleading 
period  for  objections  or  comments, 
commencing  the  day  after  the  date  of 
public  notice  listing  the  petition  as 
accepted  for  filing.  A  petition  for 
declaratory  ruling  shall  be  deemed 
granted  as  of  the  28th  day  without  any 
formal  staff  action  provided  that: 

(1)  The  petition  is  not  formally 
opposed  by  a  pleading  meeting  the 
following  criteria: 

(i)  The  caption  and  text  of  the 
pleading  make  it  unmistakably  clear 
that  the  pleading  is  intended  to  be  a 
formal  opposition; 

(ii)  The  pleading  is  served  upon  the 
other  parties  to  the  proceeding;  and 

(ill)  the  pleading  is  filed  wi^in  the 
time  period  prescribed;  or 

(2)  The  International  Biireau  has  not 
notified  the  filing  carrier  that  grant  of 
the  petition  may  not  serve  the  public 
interest  and  that  implementation  of  the 
proposed  alternative  settiement 
arrangement  must  await  formal  staff 
action  on  the  petition. 


(g)  If  objections  or  comments  are  filed, 
the  petitioning  carrier  may  file  a 
response  pursuant  to  §  1.45  of  this 
chapter.  Petitions  that  are  formally 
opposed  must  avrait  formal  action  by 
the  International  Bureau  before  the 
proposed  alternative  settiement 
arrangement  may  be  implemented. 

(PR  Doc  97-32013  Filed  12-5-97;  10:03  am] 
BUJNO  COM  snt-«i^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part*  52  and  64 
(DA97-2S2q 

PatMona  for  Waivar  of  tha  Four-Digit 
Carrlar  IdanUtlcaUon  Coda  (CIC) 
Intptomantatlon  Schadula 

AOENCV:  Federal  Communications 

Commission. 

ACTION:  Pinal  rule. 


summary:  On  December  3, 1997.  the 
Networic  Services  Division  of  the 
Commission's  Common  Carrier  Bureau, 
released  an  Order  granting  extensions  to 
certain  local  exchange  carriers  (LECs)  of 
the  January  1 ,  1998  deadline  for 
implementing  four-digit  carrier  code 
identification  codes  (QC).  The  Order  is 
intended  to  respond  to  waiver  requests 
received  from  certain  LECa. .  •  "-- 
EFFECTIVE  OATE:  December  3, 19iB7. 
FOR  FURTHER  MPORMATKM  CONTACT: 
Elizabeth  Nightingale,  Attorney. 
Network  Seivices  Division.  Conimon 
Carrier  Bureau,  (202)  418-2352. 

SUFPt^»fTARY  MFORMATION: 

Adopted:  Oecamber  2, 1997; 
ReleoMed:  DecBiniwr  3. 1997. 

L  Introdnctioii 

Carrier  identification  codes  (QCs)  are 
numeric  codes  that  enable  local 
exchange  carriera  (LECs)  providing 
interstate  interexchange  access  services 
to  identify  the  interstate  interexchange 
carrier  (IXC)  that  the  originating  caller 
wishes  to  use  to  transmit  its  interstate 
call.)  LECs  use  the  QCs  to  route  traffic 


■  M(]«t  accns  providers  ve  inouiibaiit  local 
oxchange  carriers  (incumbent  LECs)  that  provide 
access  customers  with  circuits  that  interconnect  to 
the  local  carrier's  public  switched  telephone 
networit.  Conunission  rules  require  that  "interstate 
access  services  should  be  made  available  on  a  non- 
discriminatory basis  and.  as  far  as  possible,  without 
distinction  between  end  user  and  IC  (interexchange 
carrier]  customers."  Petition  of  Finl  Data 
Kaiources,  Inc..  Regarding  the  Availability  of 
Feature  Group  B  Access  Service  to  End  Users. 
Memorandum  Opinion  and  Order.  1986  WL  291788 
(rel.  May  28.  1986)  at  para.  13.  Typical  access 
customers  include  interexchange  carriers,  wireless 
carriers,  competitive  access  providers,  and  large 
ootporate  users.  • 


to  die  proper  DCC  and  to  bill  for  the 
interstate  access  service  provided.  OCs 
facilitate  competition  by  i»mM«ng 
callers  to  use  the  services  of 
telecommunications  servia  providen 
either  by  presubscription  or  by  dialing 
a  carrier  access  code,  or  CAC,  which 
incorporates  that  carrier's  imioue 
Feature  Group  D  OQz  Origin^y,  OCs 
were  unique  three-digit  codes  (XXX) 
and  CACs  were  five-digit  codes 
incorporatinfi  the  dC  (lOXXX). 

2.  On  April  11, 1997,  in  the  OCk 
Second  Report  and  Order,'  the 
Commission  approved  an  industry  plan 
to  expand  Feature  Group  D  OCs  from 
three  to  four  digits  on  the  groimd  that 
it  was  a  reasonable  method  of  meeting 
future  demand  for  QCs  as  the  supply  of 
three-digit  codes  was  exhausted.*  The 
industry  agreed  tliat  as  the  expansion 
from  three  to  fow-digft  CICs  occurred, 
and  as  carriers  replaced  their  five^ligU 
CACs  with  seven-digit  CACs,  a 
transition,  or  permissive  dialing  period, 
was  needed.  The  industry,  however, 
was  unable  to  agree  on  the  \mgth  of  the 
transition.'  In  ito  1994  OCs  NHiM.  the 
Commission  proposed  a  six-year 
period.*  In  tiie  aCs  Second  Report  and 
Order,  however,  because  of  the  rapidly 
depleting  pool  of  available  three-digit 


'  Feature  Group  O  accass.  or  "equal  arirwi."  is 
known  in  the  industry  as  "Oua-pius"  ("l^*^ 
dialing.  This  type  of  acoaas  allows  caUs  to  be  rootad 
directly  to  the  caUer's  carrier  of  cfaoica.  Feature 
Group  IVaqual  access  ofliars  features,  indudii^ 
piwubacripbon,  not  generally  avail^)le  tKm..gt. 
other  forms  of  access.  In  1968.  the  Industry  Catriars 
Compatibility  Forum  (lOCF).  operatii^  under  (he 
Alliance  for  Telecommunicatioiu  Industry 
Solutions  (AXIS),  Carrier  Liaison  Committee  (CLC). 
begu  to  develop  a  two-part  plan  to  convert  and 
expand  three-digit  Feeture  Group  O  OCs  to  four 
digits.  The  second  part  of  the  p^aa.  originally 
■cbaduled  to  occur  in  the  third  quarter  of  1983. 
contemplated  expansion  of  three-digit  Faahm 
Group  O  OCs  to  four  digits  and  eventual 
eliminaUon  of  the  1 OXXX  CAC  format.  See  Lettar 
of  October  13,  1989.  from  G.).  Handler.  Vice 
President.  Network  Plarming.  Bell  Communications 
Research  (Bellcore),  to  Richard  M.  Firestone.  Chief, 
Common  Carrier  Bureeu.  Federal  Communications 
Commission  at  2  (Handler  Letter).  The  lOCFs  plan 
was  publidied  in  1991.  See  Expansion  ofCoaier 
Identification  Code  Capacity  for  Feature  Group  D 
(FGD),  Bellcore  Technical  Reference  TR-NWT- 
001050,  Issue  1  (April  1991)  (lOCF  Expansion  Pin. 
April  1991).  In  1994.  the  expansion  of  Feeture 
Group  0  aCs  was  scheduled  for  the  first  quarter  of 
1995.  See  Administration  of  the  North  American 
Numbaring  Plan.  Notice  of  Proposed  Bulemaking. 
OC  Docket  No.  92-237.  9  POC  Red  2068.  2076 
(1994)  (59  FR  24103  (5/10/94)  [UCs  NPRM^.  In 
January  1997,  the  lOCF  became  part  of  the  Network 
Interconnection  Interoperability  Forum  (NIIF), 
which  also  operates  under  the  auspices  of  the  CLC 

}  Administration  of  the  North  American 
Numbering  Plan.  Carrier  Identification  Codas 
(aCs).  Second  Report  and  Order,  CC  Dodtal  Na 
92-237.  FCC  97-125  (releaaed  April  11, 19S7)  (62 
FR  190S6  (April  IS.  1997))  (OCs  Second  Aepoft  and 

*See  CICt  Second  Report  andOrderui  pwa.  ». 

*  See  Handler  Letter  at  2. 

•See  aa  MPRM.  9  FOC  Red  at  2076-77. 
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QCs.  the  CommiMion  decidsd  to  end 
the  transition  on  January  1.  1998.  The 
CommiMion  also  denied  request*  to 
"grandfether"  (i.e..  to  permit  carrieis  to 
continue  to  use)  previously  assigned 
three-digit  CICs  that  are  in  use  at  the 
end  of  the  transition.^  The 
Commission's  decision*  ware  intended 
to  advance  the  pro-competitive 
objectives  of  the  Communication*  Act  of 
1934  (the  Communication*  Act  or  the 
Act),*  as  amended  by  the 
Telecommunication*  Act  of  1996  (1996 
Act).» 

3.  On  October  22. 1997.  in  the  OCm 
Order  on  limoBMideration,'°  the 
Commission  modified  the  decision  in 
the  OCs  Second  Report  and  Order 
regarding  the  length  of  the  transition 
during  which  three  and  four-digit 
Feature  Group  D  QCs  co-exist,  and 
created  a  "two-ste^"  end  to  the 
transition  to  four-digit  CICs.  Under  the 
QCt  Order  on  Reconsideration,  all  LECs 
that  provide  equal  access  must  have 
completed  switch  changes  to  recognize 
four-digit  QCs  by  January  1. 1998.  the 
end  of  the  first  phase.  The  second 
phase,  which  ends  on  June  30, 1098,  is 
intended  to  allow  interexcbaags  carriof* 
time  to  prepare  their  networks  for,  and 
educate  their  customers  about,  the 
replacement  of  three-digit  CICs  by  foui^ 
digit  CICs.  After  June  30, 1998,  only 
four-digit  CICs  and  seven-digit  CACs 
will  be  recognized.  The  Commission 
also  affirmed  its  decision  in  the  QCm 
Second  Report  and  Order  not  to 
grandfather  the  use  of  three-digit  CICs 
and  five-digit  CACs  that  are  in  use 
duri^  the  transition. 

4.  ^veral  small  LECs  have  filed 
petitions  for  waiver  of  the  CfCs  Second 
Report  and  Order's  January  1,  1998 
conversion  deadline."  Hardy  requests 


an  extension  until  April  30. 1998;  Pierce 
requests  an  extension  until  May  1, 1998; 
Northeast.  Pioneer.  Hartington,  and 
Jefferson  request  extensions  until  June 
30, 1998;  Hartman  requests  an  extension 
unUl  July  1, 1998;  and  Clark*.  Eustis/ 
Home,  and  Henderson  raquast 
extension*  until  January  1 ,  2000.  The 
LECs  generally  argue  that  extensions  are 
warranted  because  the  operating  system 
software  they  need  to  upgrade  to  four- 
digit  CIC  capability  is  not  currently 
available  and  is  very  costly. 

5.  In  this  Order,  we  conclude  thai.  Cor 
the  reasons  discussed  below:  (1)  The 
petitions  of  Hardy,  Pierce,  Northeast, 
and  Pioneer  should  be  granted,  by 
extending  for  them  the  switch 
conversion  deadline  for  four-digit  CIC 
capability  for  the  time  periods 
requested:  (2)  the  petitions  of  Hartman. 
Clark*,  Eustis/Home.  and  Henderson 
should  be  granted  in  part,  by  extending 
for  them  t^  switch  conversion  deadline 
for  four-digit  CIC  capability,  but  only 
until  June  30.  1998.  and  should  be 
denied  in  part,  to  the  extent  they  request 
extensions  beyond  that  date;  and  (3)  the 
petitions  of  Hartington  and  Jefferson 
should  be  dismissed  as  moot. 

ILPatitiona 

A.  Request  for  Extension  Until  April  30, 
1998 

6.  Hardy,  an  incumbent  LEC  serving 
rural  areas  of  West  Virginia. ''  that  has 
provided  interLATA  equal  access  since 
1992,  ■ '  requests  an  extension  of  the 
switch  conversion  deadline  until  April 
30,  1998.  Hardy  claims  that  it  is 
technically  infeasible  for  it  to  comply 


^  Stm  OCb  Second  Kepoti  and  Ordm  »t  pun.  ^. 

•47U.S.C§§tSl  Mitf. 

'Ttlti  mi ii  Uliini  Act  of  1998.  Pub.  U  No. 

10«-10«.  110  am.  Sa  (ISSSk  m»  )aiM  bplualaty 
SMiMMat  of  lb*  Coauiriltaa  of  Um  CoBlvnoa.  HJL 
Rap.  No.  4&S.  104(h  Cong..  2d  Sm*.  IIS. 

"Adniiiilslntion  of  iha  North  Amarican 
riilllnriag  Plan.  Carriar  Monti ficaltoo  Co«)a* 
(CK^).  Onkr  on  Rtconsidetntion,  Order  on 
Application  for  Heview,  and  Second  Further  Notice 
ofPmpoeed  Rulemaking.  CC  Dockal  No.  02-237. 
FCC  STuasS  (wliMid  Octobar  23.  IS97)  (62  FR 
SSTSS  (Oclabar  2S.  1997))  IOC*  OrOer  on 
HeconMmvbanY  Prior  to  tha  reiaasa  of  tba  OCs 
Order  on  Htcameideration.  on  Octobar  0.  19S7.  Ik* 
Commission  issuad  a  Ptmlher  Notice  ofPlufomtt 
Rulemaking  in  this  dockat.  See  Admietoaettoa  of 
the  North  AflMfican  Nuaibaring  Plan.  Catriar 
Ideotificatioa  Codaa  (OCs).  Further  Notice  of 
Proptmd  Kulemaking  and  Order.  CC  Dodtai  Na 
n-n?.  FCC  97-3*4  (ralaMad  Oc:tabar  9. 1997)  (•2 
niS4ai7  (Octobar  22.  1997)  [OCt  FNPRM\.  Tha 
linin  raisad  in  tha  aCs  FNPRM  tn  unrelaiad  to 
Iba  waivar  patiUoaa  w*  addtaaa  hara. 

"See  Petition  for  Limited  Waiver  of  Oarkt 
Teheommunication*  Co..  CC  Dockat  No.  92-237. 
OtkJbet  2.  1997  ICfarfcs  Petition):  hint  Petition  for 
limited  Waiver  of  Euttit  Telephone  Exchange.  Inc. 


and  Home  Telephone  Company  of  Nebro$ka.  CC 
Dockat  No.  92-237.  Octobar  2.  1997  [Buttit/Home 
Petitiony,  Petition  for  Limited  Waiver  of  Hardy 
TtlecammuinicationM,  Itk  .  CC  Dockal  No.  92-237. 
Stp'Tff'''*'  23.  1997  [Hardy  Petition]:  Reeponte  to 
Inquiry  by  Hardy  TelecommtuutaUoim,  iac..  CC 
Dockat  No.  92-237.  Saptanbar  2*.  ISS?  (Hardy 
nagpcnn  to  btquiry).  Petition  for  Waiver  of 
Haitltl^am  Tehcommunicatioiu  Co..  Inc..  CC 
Docfcat  No  92-337.  Octobar  9.  19S7  \Hoitia0oa 
HUUon):  Errata  to  Petition  for  Waivmr  of  Hottinglon 
TriwtQmtmunieatione  Co..  Inc..  CC  Dockat  No.  92- 
137.  Odobsr  ia  1997  [Hartington  Errata  to 
Petition):  Petition  for  Limited  Waiver  of  Hartman 
Telephone  Exchange:  Inc..  CC  Docket  No.  92-237. 
Octobar  B.  1997  (Hartman  Petition):  Petition  for 
Limited  Waiver  of  Hmderton  Telephone  Company, 
CC  Dockat  No.  92-237.  Octobar  2. 1997  [Hendeteon 
PeHUon):  ntUon  for  Warver  of  fefferton  Telephone 
Coatpany.  CC  Docket  No.  92-237.  October  23.  1997 
{/^jfenon  Petition):  Petition  for  Limited  Waiver  of 
Pimtm  Teiepltone  Company.  Inc.  CC  Dockat  No. 
n-nr,  riiuwliw  S.  1997  (narca  PeHOont;  Petition 
for  Waiver  of  Noitheatt  Nebraeka  Telephone 
Company.  OC  Dockat  No.  92-237.  Novembar  S. 
1997  [Northeast  Petition):  Petition  for  Limited 
Waiver  of  Pioneer  Telephone  Cooperative,  Inc..  OC   , 
Dockat  No.  92-237.  Novembar  14. 1997  [Pioneer 
Petition). 

"  Hardy  tarvaa  approximataiy  2.800  accaaa  linaa. 
See  Hardy  Petition  at  1. 

>^ See  Hor^  Retponte  to  Inquiry. 


with  the  January  1 ,  1998  deadline. 
Hardy  currently  operates  an  Alcatel  E- 
10-Five  switch.  Hardy  asserts  that  the 
software  required  to  accept  four-digit 
Feature  Ooup  D  OCs  was  not  available 
whm  it  purchased  the  interLATA  equal 
access  software  from  Altcatel  in  March 
1990.  *^  Hardy  asserts  that  Alcatel  has 
notified  Hardy  that  it  will  not  provide 
the  software  upgrades  for  four-digit 
QCs.  ■'  Hardy  explains  that  it  needs  to 
comply  with  tha  Rural  Utilities  Service 
(RUS)  requirements  (a  prctcess  it  started 
in  early  1997)  to  deploy  a  new  switch 
that  would  iixUude,  among  other  things, 
four-digit  QC  capability.  Hardy  asserts 
that  the  requested  extension  of  time 
until  April  30. 1998.  will  enable  it  to 
continue  its  efforts  to  select,  purchase, 
and  deploy  a  switch  capable  of 
providing  the  four-digit  CSC  function.  '* 

B.  Request  fbr  Extanston  until  May  1, 
1998 

7.  Pierce,  a  small,  rural  LEC  providing 
equal  access,  requests  an  extension  of 
the  switch  conversion  deadline  until 
May  1, 1996.  '^  Pierce  claims  that  it  is 
technically  and  economically  infeasible 
for  it  to  comply  with  the  January  1.  1998 
deadline.  '*  Pierce  operates  two 
Northern  Telecom  (Nortel)  switches, 
using  operating  systems  software  release 
version  404.41,  which  does  not  have 
four-digit  QC  capability.  <«  Pierce 
assarts  that  since  May  1997,  it  has  made 
good  bith  efforts  to  purchase  an 
updated  release,  but  that  Nortel  has  not 
responded  to  confirm  either  price  or 
acceptance  of  the  order  for  the 
software. »  Pierce  asserts  that  it  is 
currentiy  trying  to  negotiate  with  Nortel. 
Once  contracts  are  signed,  a  leed  time 
of  180  day*  is  expected,  which  Pierce 
claims  would  mean  a  mid- 1998 
implementation  date. "  Pierce  asserts 
that  the  (Commission's  grant  of  a  waiver 
in  the  present  case  is  consistent  with 
Commission  precedent  recognizing  the 
technical  and  economic  burdens 
imposed  on  small  and  nual  LECs  in 
implementing  software  upgrades  and 
granting  waivers  when  those  burdens 
are  demonstrated.  ^ 


•*SaaMf. 

»  See  f*mf^  ^MJtkm  01  2-3. 

>»Seeid. 

'''See  Pierce  Petition  at  1  and  3.  Pierca  lervaa 
approximately  1370accaat  linaa.  See  id.  at  a.3. 

>•  See  id.  at  1-^ 

•«  Sea  id.  at  2. 

»Sa*  id.  at  3. 

"See  id. 

BSmid.  at  3-4.  cfti^g Ralas  and  Polidas 

J  Calling  Number  Identification  Servica- 
r  ID.  Order  and  Fourth  Notice  ofPropoeed 
Hithmaking.  CC  Dockat  No.  91-2S1.  10  FCC  Red 
13796.  1380B  (199SX60  FR  63491  (Dacambar  1 1 . 
1905))  (CoUar  ID  Oder). 
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C  Requests  fm  Extensioru  until  June  30. 
1998 

B.  Northeast,  Pioneer.  Hartington,  and 
Jeffsrson,  all  rural  LECs,  request 
extensions  of  the  switch  converrion 
deadline  until  ^ine  30, 1998.  Northeast 
and  Hartington  serve  Nebraska.  Pioneer 
serves  Oklahoma,  and  J^Enson  serves 
South  Dakota.2>  Hartington  and 
JefEnsoa  sssert  that  they  do  not  provide 
Feature  Ooup  D  equal  access,  because 
they  have  never  reoeivad  a  request  far 
•quel  aocass.>«  Northeast  asserts  that 
since  April  IS,  1997,  it  has  provided 
equal  access  in  diree  of  its  12 

I,  notwithstanding  that  it  has 
r  received  a  request  for  equal 
S.M  Pioneer  asserts  that  all  of  its  77 
end  oflloes  weee  converted  to  equal 
aocaes  by  May  1, 1996.a«  Plooeer 
that  6S  of  its  axchangss,  serving 
q»praximatriy  96  percent  of  Us  au 
lines,  are  four-digit  OC  cmfMm." 
Pioneer's  extension  request,  tfasrefare. 
appUee  to  the  12  non-coofenning 
evrhangwa"  hkirtheest  assarts  that  the 
switching  equipment  providing  equal 
eooess  in  each  of  the  three  exchangas  is 
not  faurdigit  OC  capable  M  this  time." 
Northeest,  Haitii^ilDn,  and  Jefleisoo  all 
sssert  thet  no  IXCs  with  foivnligit  OCs 
have  shown  an  intetest  in  serving  their 
exrhsngs  arees.»  Each  argues  that,  even 
it  were  to  receive  s  request  for  equal 
access,  the  maifcet  it  serves  is  small  and 
the  company  would  be  sllowed  thrse 
yean  sfter  a  bona  fide  request  to  begin 
providing  eijual  aocess.^'  Northeast. 


»MnrtlnMln|i 4,ne  aceaaa  Mmb  In  n»ala» 

.  Saa  NortbMrt  MMen  «t  2.  Ifactii^ltaa 
I IMO  acoaos  linaa  aatviot  3XXX>  paopla. 
See  Hortiq^on  fttfUtm  at  2.  Ploaaar  aorvas 
•pptoxiaMlaiy  SOMO  ocosoa  Kaaa  dm^  77  and 
oOoaa.  Sa*  nonear  AtftiMi  at  2.  laOHaon  oparatoa 
SSO  acoaaa  linaa  aonriac  1.100  paoplo.  Sae  Aq^hraoii 
ArtttJonol  2. 

MHaitingtaa  aaaatia  tbat  U  doaa  not  DMa  CX:t  in 
ito  si^aalUng  (Hortii^tan  fttOibn  01 2  fond  that 
HaitJngtoo  rutummt  maha  loi^  diafnca  colb 
through  FaatHia  Qroap  C  diolii^  MTai^aaiaat*.  If 
ctutaoMn  arioh  to  uaa  tha  aanricaa  of  an  IXC  othor 
than  ATKT  for  iatarLATA  calk,  ihoy  may  naa  aithar 
a  cradit  caid  aarvica  or  Faature  Group  B  dialij^ 
■RWfMMnt  (Noitifti^  firrato  to  AMidti). 
)*A**(>a  oaoofta  that  ita  cuatomata  >»»nntf1  tvith 
compoting  long  diatonca  cairiara  throi^  Faotuie 
Group  B  and  C  dialing.  Saa /eflbnon  fMition  at  2. 

"  Sae  M>rt>ia(u(  PMition  at  2.  These  three 
oirrhangas  have  a  total  of  1.149  accaas  linaa.  St»  id. 

>*See  Pioiteer  Petition  at  2.  Piooaar  aaaerts  that 
it  btgan  tha  equal  accaaa  convaniaa  ptocaaa  bi 
1991.  U. 

"Id.  at  3. 

*/d.  Thaoe  oxchansaa  are  Apacfaa.  Anott. 
BufEilo.  Canton.  Choatar.  Drununond.  Fort  Sapply, 
Gaga.  Longdala.  Quinlan.  Shottuck.  and  Waynoko. 

**  See  Notthmttt  Petition  A  2. 

"See  NoitheoMt  Petition  at  S:  Hartington  Petition 
•t  3-t:  fefferton  Petition  at  4. 

**  See  Jefferson  Petition  at  5-6:  Hartington 
Petition  at  4;  fefferton  Petition  at  4.  leOenoa  alao 
notes  that  this  is  particularly  true  given  that  DCCs 
have  until  June  30, 1996  to  convert  their  own 


Hsrtington  and  Jefbrson  all  assert  that, 
for  these  reasons,  granting  their  waiver 
requests  woiUd  not  thwart  the 
Commission's  policy  goal  of  expansion 
of  competition  in  thie  interexchange 
mariwt32  Northeast.  Hartington.  and 
Jefiinson  indicate  that  th^have 
deoionstrated  an  intent  to  implement 
fouisligit  OC  cqi^ility  as  soon  as 
prBctia^.33 

Northeast  asserts  that  it  began 
negotiations  to  replace  switching 
equipment  at  its  Uuee  etnial  accees 
exchanges  shortly  after  ttie  Commission 
rsleesed  the  A{»il  1997  CX>  Steomf 
Report  and  Okdsr.^  Northeest  esearts 

that,  aftwr  "»«"»*»■  nfimyrtlaliuiM.  ii 

ordered  new,  foor^Ugit  OC  cspeble, 
•witching  equ^MMnt  for  ttvo  of  the 
exchengss  in  October  1997.»  Northeest 
ssserts  diet  the  etiuipment  is  schethded 
to  be  delivered  by  ndd-Oecember  1997, 
and  installed  by  mid-Februaiy  1998.>* 
Nordteest  ssserts  diet  negotiations  are 
ongoing  for  the  third  exchange.37 
NocdMBSt  assarts  diet  for  diis  exdaange, 
it  expects  diat  die  new.  fou^digit  OC 
compliant  switch  will  be  ordered 
shordy  after  Nordnesfs  next  boeid 
meeting  on  Novembar  18, 1997. 
delivered  in  eeily  1998,  and  installed 
during  the  firrt  quarter  of  iggB.'* 

Northeest  also  asserts  diet  it  interinets 
the  recent  CEGr  Older  on 

Aeconsldsfutidn  and  Second  Ftuther 
NoOoeofnvpoeedRuIaaakingetaot 
requiring  Northeest  to  comply  with  the 
lanuary  1, 1998  conversion  deadline, 
because  it  has  never  received  a  bona 
fide  request  for  equal  access.^  Northeast 
assarts,  therefore,  that  it  may  not  need 
to  request  a  waiver  of  the  January  1, 
1998  couvtnifm  deadline,  but  states 
that  it  is  doing  so.  out  of  an  abundance 
of  caution.* 

Ptoneer  esserts  diet  grsnt  of  its  rstiuest 
will  sllow  Pioneer  to  complete  its 
network  raoonfiguiation  and  deploy 
new  switch  focilities  in  the  most 
rational  and  efficient  manner.  This  will, 
in  turn,  benefit  its  customers,  who  will 
be  spared  the  costs  of  an  afanipt  change 


sarvicaa  to  four.4igit  CX>.  Soa/i^Jfmoa /Mtioa  at 

"  See  Northeast  Petition  at  S-6;  HaHingU>n 
PsUtion  at  3-4:  fefferton  Petition  at  4. 

"See  Northeast  Petition  at  7;  Hartingfon  PeUtion 
at  S:  fefferton  Petition  at  6. 

**See  Northeast  Atition  at  Z. 

»5ee  id.  at  2-3. 

**SagKf.  at  3.  Worthaast  mmi  th^  in«to||ettflB 
of  new  switching  aquipmant  is  a  mora  complicated 
and  lengthy  praceM  than  inatallaUon  of  software 
upgrades.  See  id.  at  nJ. 

"Saeid.  at  3. 

"Saa/d. 

1*  Sea  id.  at  3-4.  citiftg  aa  CMer  wi 
Reconsideration  at  n.7S  and  CICit  Second  FNPRM 
at  para.  84. 

*  See  Notthettst  Petition  SUA. 


in  Pioneer's  plen.«>  Pioneer  states  thet 
in  January  199S,  it  began  a  series  of 
network-wide  equipmmt  upgrades  to 
bring  new  services  to  its  customen, 
including  the  four-digit  OC  fanction 
Pitmeer  assert*  that  upon  <a««i«»rPT  of  the 
OCs  Second  Aeport  and  Order,  it 
•ccelented  its  networic  conversfoa  to 
four<ligit  OCs.  a  process  U  hed 
anticipated  behig  completod  by  dieyeer 
2000,  under  the  originaUy  proposed  six- 
year  transition.^  Pioneer  "*»T*mdt  diet 
its  conversion  procees-was  delwed 
when  sn  srea  code  nlit  wes  onkrad. 
hylnning  on  Novendier  1. 1997. 
afbcting  62  of  its  77  mtrhsi^ma  "  For 
the  12  exchanges  fbr  which  it  seeks  en 
extension.  Pioneer  eigues  thet  it  would 
be  economically  infeMlljle  to  meet  the 
Jenuery  1, 1998  deedline.<M  Aflar 
ejqiloring  ell  reesooable  ^tametiv«B. 
Pioneer  esserts  thet  edditional  time  is 
needed,  until  June  30, 1998.  to  convert 
dieee  12  wxrhangws  Pioneer  noise  d»t 
its  rsquest  vrould  ensure  «w»»pM«».^ 
when  the  permissive  dialing  period 
ends,  and  wooU.  dierafore.  meen  that 
the  only  DCCs  afiEected  by  the  pant  of 
this  waiver  request  would  be  those  KCk 
using  new  four-digit  dCk.^ 

Hartiagton  hes  entered  into  a  r»Mytrect 
widi  Noitri  for  the  pundiase  of  foor^ 
digit  aC  compliant  switching 
equ^nnait.  but  clainu  that  installation 
and  testing  of  the  new  etiuiiment  may 
not  occur  until  March  1998,  at  the 
eerliest^  Like  Oaiks  and  Eustis/Hooia, 
Jefbrson  uses  Nortel  oparatii^  systems 
software  rdaase  version  403.31. 
JefierKm  asserts  that  it  discovered  duit 
to  echieve  four-digit  CIC  cqiebility,  en 
upgrade  costing  ^>i»oximstely  $100,000 
would  be  necesssry.^  Jefierson  also 
notes  that  the  company  is  in  the  process 
of  being  sold,  and  eiqpresses  concern 
about  spending  $100,000  on  swilchii^ 
upgrades.* 

D.  Request  fr»  Extension  Until  July  1. 
1998 

12.  Hartman,  a  small  LBC*  servii^ 
Nebrasks  that  has  provided  etjual  access 
since  1995,  requests  an  extension  of  the 
switch  conversion  deedline  until  July  1, 
1998.»  Hartman  uses  Nortd  operatii^ 
systems  software  releese  version  405.10. 
and  argues  that,  to  obtain  four-digit  OC 


•>  See  fionaer  AMAion  at  a 

«Sae«d.alX-a. 

«U.at3. 

**U.  at  4.  *- 

«ld.at4anda 

%Sea  Hartington  Petition  at  2. 

"  See  fefferton  Petition  at  2  and  n.^ 

«Jd.at6. 

"Hartman  operates  450  aooaea  linaa  aarvii^  thiea 
exdiangas  on  the  Nebcaska/Konaw  bordsr.  See 
Hartman  Petition  at  3. 

*Sa»jd.atl. 
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capability,  the  company  will  need  to 
upgrade  this  softwue  and  buy 
additional  equipment. *■  Hartman  asserts 
that,  after  months  of  aegotiations,  it  has 
signed  a  contract  with  Nortel  to  upgrade 
to  release  406.10,  but  argues  that, 
because  Nortel  has  been  overwhelmed 
with  upgrade  requests,  the  delivery  date 
for  the  upgrade  is  uncertain.''  Haitman 
asserts  that  it  has  considered  other 
manufscturen  but  has  discovered  that  it 
would  not  be  economical  to  piirchase 
the  equipment  totb  them.''  Like  Pierce. 
Hartman  refers  to  Commission 
precedent  granting  waivers  when 
f«fr-Kwifail  and  economic  burdens 
imposed  on  small  and  rural  LECs  In 
implementing  software  upgrades  are 
demonstrated.'^ 

E.  ReqttettsfdeExtanuon  Until  fanuaty 
1.2000 

13.  Clarks.  Eustis/Home,  and 
Henderson  each  request  a  two-year 
extension  of  the  switch  conversion 
deadline,  until  January  1,  2000.  Each  is 
a  small  LEC"  that  currently  is 
providing  equal  access.'*  Each  asserts 
that  compliance  with  the  January  1, 
1998  conversion  requirement  is 
technically  and  economically  inisesible 
because  the  operating  system  software 
needed  to  up^ade  to  fotirnligit  dC 
capability  is  not  currandy  available  and 
is  very  costly.  None  of  the  companies 
routinely  performs  upgrades  to  its 
Nortel  switches,  and  each  asserts  that 
due  to  the  large  number  of  update 
requeau.  Nortel  has  a  long  waiting  list 
of  LECs  seeking  to  obtain  the  new 
software  releases.'^  Clarks  and  Eustis/ 
Home  both  use  Nortel  operating  systems 
software  release  version  403.31.  lliey 
state  that  they  have  been  considering 
upgrading  to  Nortel's  operating  systems 
software  release  version  410.10.  but 
argue  that  the  process  is  lengthy  due  to 
Nortel's  long  waiting  list.'*  Eustis/Home 
asserts  that  it  does  not  expect  to  receive 
the  new  release  until  mid-1908. " 
Henderson  uses  Nortel  operating 


MSwirf.ais-3. 

•W. 

»SmU. 

**Sm  id.  at «.  citing  Caikr  U  Onhr.  citad at  ii.22, 
nipra. ' 

>^CIaritauMlH«ndarMMiMchMrvM  1000  accM* 
Hum.  and  Eiutis/Hoaa  conbuMd  mtvm  1300 
•ccM*  Udm.  See  Chtla  PMUon  at  b.3:  Hmtdenon 
Petition  H  n.3;  Eiuti*/Hom»  Pttitioa  at  ii.3.  Euatu 
and  Hoina  ara  commonly  ownad.  See  Btutia/Home 
Petitioat  1. 

MCUrks  tutaa  that  it  haa  bam  providioc  aqual 
aocaaa  tinea  1909.  EuatU/Homa  and  Haodaraon  do 
not  Indicata  whan  thay  bagan  providing  a(]ual 


systems  software  release  version  402.$2. 
Henderson  asserts  that  it  expects  a  mid- 
1098  implementation,  based  on  contract 
negotiations  with  Nortel.  Henderson 
notes,  however,  that  if  it  decides  to 
purchase  new  equipment  from  another 
manubcturer,  implementation  could 
take  several  more  months.***  Like  Pierce 
and  Hartman.  Clarks.  Eustis/Home.  and 
Henderson  refer  to  Commission 
precedent  granting  waivers  when 
technical  and  economic  burdens 
imposed  on  small  and  rural  LECs  in 
implementing  software  upgrades  are 
demonstrated.*  * 

14.  Clarks.  Eustis/Home.  and 
Henderson  argue  that  to  obtain  four- 
digit  CIC  cap^lity.  they  must  upgrade 
software  or  hardware  and  purchase 
additional  eqxiipment.  Clarks  notes  that 
it  is  considering  purchasing  a  new 
switch,  which  requires  completion  of 
RUS  requirements,  followed  by 
installation  of  the  equipment  The  total 
process  assertedly  would  take  18-20 
months.*^  Eustis/Home  also  argyaa  that 
switch  replacement  would  take  18-20 
months.*'  Henderson  asserts  that  it  is 
making  good  Caith  efforts  to  purchase  an 
updated  release,  but  argues  that  Nortel 
has  refused  to  deal  with  Henderson 
using  the  RUS  contract,  and 
negotiations  are  taking  months.**  Eustis/ 
Home  and  Henderson  assert  that  they 
have  also  consulted  with  Stromburg- 
Carlaon  and  Mitel  about  updated 
releases.*' 

m.  Diacaaaion 

15.  The  CoounissioD  mav  waive  any 
provision  of  its  rules,  in  whole  or  in 
part,  if  good  cause  is  shown.**  An 
applicant  for  waiver  must  demonstrate 
that  special  circumstances  warrant  a 
deviation  from  the  general  rule  and  that 
such  deviation  will  serve  the  public 
interest.*^  In  evaluating  each  petition  for 
waiver  before  us  here,  we  have  weighed 
the  following  factors:  the  LBC's 
diligence  in  upgrading  its  switches;  the 
availability  frmn  manufacturers  of 
products  required  to  accomplish  the 
upgrade:  and  the  impact  of  an  extension 
of  the  conversion  deadline  on  the  IXCs 
served  by  the  LEC's  switches  and  on 
customers'  ability  to  reach  IXCs  through 
CAC  dialing. 


"  See  Ckuk$  PetHion  at  3:  ButUs/Home  Petition 
at  3. 

»  See  Omia  Petition  tA-i-.Euetit/HomePetmon 
at  3. 

*•  See  BusUt/Home  Petition  at  3. 


i»See  Hendenon  Petition  at  3. 

*•  See  e.$..  ClaHa  Petition  at  4.  citing  Caller  Id 
CMar,  died  at  a.  22,  supra. 

•>  8m  OaHcs  Petition  at  3. 

—  See  Eustis/Home  Petition  al  3. 

**S»e  Henderson  Petition  at  3. 

•s  See  Eu$ti*/Home  Petition  at  3. 

••Sae  47  CF.R.  §13 

•'Northetut  Cellular  Telephone  Co.  v  FCC.  S97 
F.2d  1154,  1180  (D.C  Cir.  1990):  WAIT  Bodio  v. 
FCC  418  F.2d  1153  P.C  Cir.  lOSS). 


16.  Hequegts  for  Extension  ofHtudy, 
Pierce.  Northeast,  Pioneer  and  Hartman. 
We  find  that  the  petitions  for  waiver 
filed  by  Hardy.  Pierce,  Northeast. 
Pioneer,  and  Hartman  demonstrate  the 
special  circumstances  meriting  a  waiver 
of  the  January  1, 1998  conversion 
deadline.  First,  each  has  demonstrated 
that  it  is  diligently  working  to  upgrade 
or  replace  its  switches.  For  example. 
Hardy  initiated  the  RUS  process  to' 
deploy  a  new  switch  with  the  four-digit 
CIC  cspability  in  early  1997,  when  it 
learned  that  its  sv^tch  vendor  does  not 
provide  software  upgrades  to  implement 
four-digit  aCs  capability.  Pierce  has 
been  working  to  purchase  four-digit  CIC 
capable  upgrades  since  May  1997. 
shortly  following  the  release  of  the  CJCs 
Second  Report  and  CMer  establishing 
the  January  1. 1908  deadline  for  LEC 
conversion  to  four-digit  CiCs.  Similarly, 
Northeast  states  that  it  begm 
negotiations  to  replace  its  switching 
equipment  shortly  after  the  release  of 
the  OCs  Second  keport  and  Oder  in 
'  April  1997.  After  months  of 
negotiations.  Northeast  has  now  ordered 
new.  four-digit  CIC  capable,  switching 
equipment  for  two  of  its  exchanges, 
expects  to  place  an  order  for  its  third 
switch  in  November  1907.  and 
anticipates  Installation  of  all  of  the 
required  new  equipment  during  the  first 
quarter  of  1996.  Pioneer  states  that  it 
began  a  series  of  network-wide 
equipment  upgrades,  that  would 
include  four^Ugit  CIC  capability,  in 
January  1995  and  accelerated  that 
conversion  following  the  release  of  the 
OCs  Second  Eeport  and  Order. 
Although  its  conversion  process  was 
delayedby  an  area  code  split.  Pioneer 
requests  an  extension  for  only  12  of  its 
77  exchanges  and  only  imtil  the  end  of 
the  permissive  dialing  period  on  June 
30. 1998.  Hartman  indicates  that  it  is 
inak<"g  gotxl  faith  efforts  to  purchase 
updated  software;  indeed,  Hartman 
states  that  it  has  signed  a  contract  with 
Nortel  for  an  upgraded  operating 
systems  software  release. 

17.  Second,  besed  on  their  petitions, 
we  conclude  that  Hardy,  Pierce, 
Northeast,  and  Hartman  have 
demonstrated  that  the  product  needed 
to  accomplish  the  upgrade  to  their 
individual  networks  is  not  readily 
available  from  switch  manufscturers. 
which  has  delayed  their  ability  to  meet 
the  January  1, 1998  conversion 
deadline.  In  Hardy's  case,  Alcatel  has 
notified  it  that  it  will  not  provide  the 
software  upgrades  necessary  to 
implement  four-digit  CIC  capability. 
Thus,  Hardy  must  select,  purchase  and 
deploy  a  new  switch  capable  of 

providing  the  four-digit  QC  function. 
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Pierce  has  been  unable  to  obtain  fiom 
Nortel  the  product  necessary  to  upgrade 
its  Nortel  switchtts.  Pierce  estimates  that 
upgrades  can  be  operational,  however, 
180  days  after  a  contract  with  Nortel  is 
signed.  Northeast  maintains  that 
replacement  switching  equipment  was 
purchased  only  after  months  of 
negotiations.  Hartman  asserts  that. 
beoBuse  Nortel  has  been  overwhelmed 
with  upgrade  requests,  the  delivery  date 
for  its  upgrade  is  uncertain.  In  Pioneer's 
case,  although  it  does  not  claim  that 
replacement  switching  equipment  is 
unavailable,  we  note  mat  Pioneer  also  is 
replacing  its  sMritching  equipment, 
rather  than  implementing  an  upgrade  to 
its  existing  equipment  ^us.  we 
conclude  that  the  absence  of  this  rlnim 
is  not  dispositive  of  its  petition. 

18.'  Third,  we  conclude  that  the 
impact  of  an  extension  of  the  conversion 
deadline  on  the  KCs  served  by  Hardy, 
Pierce.  Noitheast.  Pioneer,  and 
Hartman,  and  on  the  ability  of  those 
LECs'  customers  to  reach  DCCs  through 
CAC  dialing,  does  not  outweigh  the 
burden  on  the  LECs  that  would  be 
imposed  by  a  denial  of  their  petitions 
for  waiver.  Hardy.  Pierce,  Northeast, 
Pioneer,  and  Hartman  are  small,  rural 
LECs  serving  a  limited  number  of  access 
lines.  Hardy  operates  in  West  Virginia, 
saving  2,600  access  lines.  Pierce,  a 
local  exchange  carrier  in  Nebraska, 
serves  about  1,870  access  lines. 
Northeast  also  operates  in  Nebraska, 
serving  about  1,150  access  lines. 
Hartman  operates  450  actress  lines 
serving  three  exchanges  on  the 
Nebraska/Kansas  border.  Pioneer 
operates  in  Oklahoma,  and  although  it 
serves  approximately  50.000  access 
lines,  only  14  percent  of  those  access 
lines  are  affected  by  its  request  for  an 
extension  of  the  January  1. 1998 
convenion  deadline.**  Haidy,  Pierce. 
Northeast  and  Pioneer  have  not 
requested  an  extension  of  the 
converaion  deadline  beyond  June  30. 
1998.  Accordingly,  the  grant  of  their 
requested  waivers  will  not  affect  or 
interfere  with  the  end  of  the  permissive 
dialing  period  on  June  30. 1098. 
Hartman  requests  an  extension  of  the 
conversion  deadline  until  July  1,  1998, 
only  one  day  after  the  end  of  the 
permissive  dialing  period.  As  explained 
below,  we  grant  Hartman  an  extension 
until  Jime  30.  1998,  which  will  not 
affect  or  interfere  with  the  end  of  the 
permissive  dialing  period. 

19.  We  recognize  that  the  grant  of 
these  extensions  will  shorten  or 


'■Pionaar  stataa  that  currently  65  of  iu  aodsting 
axchangea,  lerving  approximataly  86  percant  of  iU 
accaas  Unaa.  are  capable  of  providing  the  four-digit 
OC  funcUon  by  the  January  1. 19M  deadline.  See 
Pioneer  Petition  at  3. 


eliminate  the  time  we  provided  for  KCs 
to  prepare  their  networks  and  to  educate 
their  customers,  in  creeting  a  two-step 
transition  in  our  Order  on 
Reconsideration.  We  find,  however,  that 
the  technical  and  economic  burden  on 
these  LECs  that  would  be  imposed  by  a 
denial  of  the  extensions  outweighs  the 
burden  to  the  DCCs  and  their  customera. 
Each  petitioner  asserts  that,  even  if  it 
were  technically  feasible,  it  would 
suffer  undue  economic  burden  in 
attempting  to  meet  the  January  1. 1998 
converaion  deadline.  Further,  the 
economic  burdens  imposed  by  a  denial 
of  the  extensions  would  be  btnne  by  the 
LECs'  customers.  We  note,  moreover, 
that  only  KCs  that  have  been  iasued  a 
foursiigit  QC  (who  caimot  currently 
receive  CAC  calls  originating  with  the 
LECs'  customers)  will  be  affected  by  the 
grant  of  the  waiven.  The  petitioners' 
networks  can,  and  will  continue  to. 
accept  CAC  calling  for  KCs  with  three- 
digit  aCs  imtil  the  transition  ends  on 
June  30. 1998.  Although  we  recognize 
the  potential  anticompetitive  effects  of 
the  dialing  disparity  and  seek  to 
minimize  them,  we  believe  that  those 
effects  are  outweighed  by  the  economic 
and  technical  burdens  likely  to  be 
imposed  on  the  LECs  by  a  fitilure  to 
extend  the  convenion  deadline  for 
them.  Thus,  on  balance,  we  find  that  the 
impact  of  an  extension  of  the  conversion 
deadline  on  the  KCs  served  by  Hardy. 
Pien»,  Northeast.  Pionen.  and 
Hartman.  and  on  the  ability  of  those 
LECs'  customers  to  reach  KCs  through 
CAC  dialing,  does  not  outweigh  the 
burden  on  the  LECs  that  would  be 
imposed  by  a  denial  of  the  extension 
requests. 

20.  We  find  that  the  cnnversion 
extension  dates  requested  by  Hardy  and 
Pierce  are  reasonable.  Hardy's  and 
Pierce's  requests  for  extensions  imtil 
April  30. 1998.  and  May  1, 1998. 
respectively,  allow  for  at  least  a  brief 
period  of  time  during  which  the  KCs 
served  by  these  LEC  switches  can 
coordinate  the  converaion  with  them 
and  can  educate  their  customen  about 
the  necessary  dialing  changes. 

21.  We  also  find  the  amount  of 
additional  time  requested  by  Northeast 
and  Pioneer,  until  June  30. 1998.  to  be 
reasonable.  On  Jtone  30,  the  permissive 
dialing  period  will  end.  We  recognize 
that  granting  the  extension  until  Jime 
30, 1998.  vtrill  effectively  eliminate  the 
benefits  of  the  two-step  transition 
created  by  the  Commission  in  the  dCs 
Order  on  Reconsideration  for  the  KCs 
served  by  these  LECs'  limited  number  of 
access  lines.  As  noted  above,  we 
conclude,  however,  that  the  burden  on 
the  LECs  that  would  be  imposed  by  a 
denial  of  the  extension  outweighs  the 


burden  to  KCs  and  their  customers.  We 
reject  Northeast's  interpretetion  of  the 
Commission's  actions  as  requiring 
convenion  by  a  LEC  only  if  it  is 
providing  equal  access  in  response  to  a 
request  The  C7Ck  Order  on 
Reconsideration,  in  requiring  that  LECs 
providing  equal  access  convert  to  four- 
digit  ac  capability  by  January  1, 1998, 
does  not  distinguish  between  those 
LECs  providing  equal  access  voltmtarily 
and  those  providing  it  in  response  to  a 
request  This  is  consistent  with  the 
Commission's  requirement  in  the 
Independent  Telephone  Company  Equal 
Access  Report  and  Order,^  issued  over 
twelve  yeera  ago,  that  companies  not 
receiving  a  recjuest  for  equal  access 
implement  equal  access  as  soon  as 
practicable.'^ 

22.  We  also  find  that  Hartman's 
request  for  an  extension  until  July  1. 
1998,  is  generally  reasonable.  Because 
the  permissive  dialing  period  ends  on 
June  30. 1998.  we  grant  Hartman's 
request  until  that  date,  rather  than  until 
July  1. 1998,  to  avoid  disruption  to  KCs 
and  to  the  public  when  the  permissive 
diaUng  poiod  ends  on  Jime  30, 1996. 

23.  Requests  for  Extension  of  Clarks, 
Eustis/Home.  and  Henderson.  We  find 
that  Clarks',  Eustis/Home's,  and 
Henderson's  requested  extensions,  until 
January  1,  2000.  are  unreasonable. 
While  we  find  that  these  LECs  warrant 
an  extension  of  the  converaion  deadline, 
we  find  that  these  LECs  have  foiled  to 
demonstrate  the  reasonableness  of  the 
amoimt  of  time  they  request,  and  to 
explain  why,  after  seven  months,  a 
decision  as  to  whether  to  replace  their 
switches  as  a  means  of  becoming  four- 
digit  ac  compliant  has  not  been 
reached.  As  explained  below,  we  grant 
extensions  of  the  converaion  deadline  to 
Clarks.  Eustis/Home,  and  Henderson, 
but  only  until  June  30, 1998,  which 
should  be  sufficient  time  for  them  to 
upgrade  their  switches. 

24.  Clarks.  Eustis/Home,  and 
Henderson  all  argue  that  switch 
replacement  may  be  necessary  before 
their  networks  are  four-digit  QC 
compliant.  Both  Clarks  and  Eustis/ 
Home  assert  that  if  switch  replacement 
is  necessary,  they  would  not  be  ready  to 
convert  for  18-20  months.  Henderson, 
while  asserting  that  it  could  expect  mid- 
1998  implementation  of  a  switch 
upgrade,  asserts  that  implemenUtion 
could  take  several  more  months  if  it 
decides  to  purchase  new  equipment 
from  a  different  manu&cturer.  We 


••See  In  the  Matter  of  MTS  and  WATS  S4arkat 
Structure  Phase  III.  Report  and  Order,  OC  Dodul 
No.  78-72,  100  F.CC.2d  860  {19KM,lndependent 
Telephone  Company  Equal  Access  Order). 

'^  See  id.  at  para.  48,  cited  in  OCs  Second  FNPRM 
at  para.  S3. 
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recognize.  t>ased  on  Hardy's  experience, 
that  if  Clarks,  Bufltis/Home.  and 
Henderson  decide  to  replace  their 
switches,  which  would  involve  the  RUS 
funding  approval  process,  the  entire 
process  could  take  as  long  as  16 
months.^ ■  Clarks,  Eustis/Home.  and 
Henderson  have  not  yet  decided, 
however,  whether  to  pursue  that  course 
of  action,  instead  of  upgrading  existing 
ones,  as  a  means  of  becoming  four-digit 
QC  compliant.  None  of  these  carriers, 
who  assertedly  began  considering 
conversion  options  as  early  as  April 
1997.  has  explained  why,  after  seven 
months,  a  decision  as  to  whether  to 
replace  their  switches,  a  process  which 
they  all  assert  is  a  lengthy  one.  has  not 
been  reached.  Hardy  states  that  it  began 
the  RUS  process  for  deploying  a  new 
switch  in  early  1997,  and  asks  for  an 
extension  until  only  April  30.  1998: 
Clarks.  Eustis/Home.  and  Henderson,  on 
the  other  hand,  began  considering 
options  at  most  only  three  months  later 
than  Hardy,  yet  request  extensions  of 
two  years,  rather  than  four  months,  as 
requested  by  Hardy. 

25.  Based  on  their  petitions,  we  find 
that  a  more  limited  extension  is 
warranted.  Clarks.  Eustis/Home.  and 
Henderson  warrant  extensions  of  the 
conversion  deadline  to  upgrade  their 
switches  because  each  has  demonatnted 
diligence  in  pursuing  switch  upgradea, 
and  the  unavailability  from 
manufacturers  of  products  required  to 
accomplish  the  upgrade.  The  impact  of 
an  extension  on  the  IXCs  served  by 
them,  and  on  the  ability  of  those  LECs' 
customers  to  reach  DCCs  through  CAC 
dialing,  does  not  outweigh  the  burden 
on  the  LECs  that  would  be  Impoeed  in 
the  absence  of  an  exteiuion. 

26.  First,  Clarks,  Eustis/Home,  and 
Henderson  have  demonstrated  that  they 
are  diligently  working  to  upgrade  their 
switches.  Each  asserts  that,  upon 
issuance  of  the  ClCs  Second  Report  and 
Order  in  April  1997.  it  began  assessing 
the  steps  necessary  to  meet  the  January 
1, 1998  conversion  deadline.  Clarks 
ciirrently  is  negotiating  with  Nortel 
regarding  upgrade  ooaU,  for  the  updated 
operating  system  aoftwaie  necessary  to 
accept  four-digit  CICa.  and  the 
equipment  necessary  to  operate  the 
software.  Eustis/Home  has  l>een  taking 
bids  &om  several  sources  to  obtain  the 
fairest  price  for  upgradea.  and.  in  the 
past  few  months,  has  been 
communicating  with  vendor*  in 
addition  to  Nortel  (such  as  Stromburg- 
Carlson  and  Mitel),  regarding  the 


"  If  Hardy  bagan  thia  praoaaa  on  fanuary  1. 1M7, 
and  ia  raady  for  JmplimaHliMnn  by  April  30. 199e. 
tha  total  amount  of  liow  nqulrad  would  be  IS 


purchase  of  software.  Henderson  is  in 
the  process  of  negotiations  with  Nortel 
regarding  contract  specifics  for  switch 
upgrades. 

27.  Second,  based  on  their  petitions, 
we  conclude  that  Clarks,  Eustis/Home. 
and  Henderson  have  demonstrated  that 
the  product  needed  to  accomplish  the 
upgrade  to  their  individual  networks  is 
not  readily  available  from  switch 
manufacturers,  delaying  their  ability  to 
meet  the  January  1. 1996,  conversion 
deadline.  Each  petitioner  asserts  that 
Nortel  has  informed  it  that  Nortel  has  a 
long  wraiting  list  for  upgrades.  Eustis/ 
Home  is  currently  on  the  waiting  list  for 
an  updated  version  of  the  operating 
system  softMrare,  but  cannot  expect  to 
receive  it  before  mid-1998.  Hendeieon 
also  estimates  a  mid-1998 
implementation,  based  on  the 
assumption  that,  once  a  contract  is 
signed,  approximately  180  days  are 
needed  for  implementation. 

28.  Third,  we  conclude  that  the 
impact  of  an  extension  of  the  conversion 
deadline  on  the  DCCs  served  by  ClariLs, 
Eustis/Home,  and  Henderson,  and  on 
the  ability  of  those  LECs'  oistomers  to 
reach  DCCs  through  CAC  dialing,  does 
not  outweigh  the  burden  on  the  USC» 
that  would  be  imposed  absent  an 
extension.  Clarks,  Eustis/Home,  and 
Henderson  are  small,  rural  L£Cs  serving 
a  limited  number  of  access  lines.  Clarks 
and  Henderson  each  serves  1000  access 
lines,  and  Eustis/Home  (which  are 
commonly  owned)  combined  serves 
1300  access  lines.  Becaiise,  as  discussed 
below,  we  are  granting  these  LECs 
extensions  only  until  June  30, 1998,  the 
extensions  will  not  affact  or  interfere 
with  the  end  of  the  permissive  dialing 
period  on  June  30,  1998. 

29.  We  find  that,  baaed  on  the  record, 
an  extension  until  June  30, 1998,  should 
provide  sufficient  time  for  Clarks, 
Eustis/Home.  and  Henderson  to  upgrade 
their  existing  switches.  The  burdens  on 
DCCs  and  their  customers  of  an 
extension  beyond  June  30, 1998. 
however,  are  much  greeter.  An 
extension  beyond  that  date  will  make  it 
difficult  for  the  DCCs  served  by  them  to 
educate  their  customers  about  the 
r-^fiy  in  dialing  patterns  and  will 
■fbct  the  DCCs'  customers'  ability  to 
reach  them.  The  burdens  imposed  on 
DCCs  and  their  customers  of  a  longer 
extension  outweigh  any  burderu  that 
might  be  imposed  on  these  LECs  by  our 
failure  to  extend  the  conversion 
deadline  beyond  June  30, 1998. 

30.  Ck>nsistent  with  our  desire  to 
avoid  requiring  parties  to  Inctu 
inefficient  cost  expenditures,  if  Clarks. 
Eustis/Home,  and  Henderson,  decide  to 
replace  their  s'witches,  we  will  consider 
further  extension  requests  from  them. 


Erovided  they  demonstrate  that  they 
ave  continued  to  work  diligently 
towards  conversion.  Any  party  seeking 
a  further  extension  should  be  prepared 
to  provide  detailed  documentation  of 
the  steps  taken,  since  issuance  of  this 
Order,  to  achieve  switch  conversion  by 
June  30,  1998.  Because  a  grant  of  a 
further  extension,  even  for  the  slightest 
amount  of  time,  will  cause  disruption  to 
callers  if  all  equal  access  LEC  edd 
offices  are  not  converted  to  recognize 
four-digit  CIC:s  once  the  permissive 
dialing  period  has  ended,  we  will 
scrutinize  closely  any  request  for  a 
further  extension.  For  this  reason,  we 
expect  any  further  extension  requests  to 
be  for  the  shortest  amount  of  time 
practicable. 

31.  Finally,  we  note  that  the  CICs 
Order  on  Reconsideration,  in  addition  to 
requiring  four-digit  CIC  conversion  by 
equal  access  LECs  as  of  January  1. 1998. 
also  requires  that  I^ECs  must  offer  a 
standard  intercept  message  begiiming 
on  or  before  June  30, 1998.  explaining 
that  a  dialing  pattern  change  has 
occurred  and  instructing  the  callw  to 
contact  its  DCC  for  further  information.^ 
The  Commission  requires  that,  in 
developing  an  intercept  message.  LBC^ 
must  consult  with  DCCs  and  reach 
agreement  on  the  content  of  the  message 
and  on  the  period  of  time  during  which 
the  message  will  be  provided."  We 
emphasize  that  the  LEC3  to  whom  we 
grant  conversion  extensions  here  must 
comply  with  the  Commission's  intercept 
message  requirement 

32.  nequests  for  Extension  of 
Hartington  and  Jefferson.  Hartington 
and  Jefferson  bc^  state  that  they  do  not 
provide  equal  access.  As  noted  above,  in 
the  dCs  Order  on  Reconsideration,  the 
Commission  modified  the  decision  in 
the  CICs  Second  Report  and  Order 
regarding  the  length  of  the  transition 
during  which  three  and  four-digit 
Feature  Group  D  CICs  co-exist,  and 
created  a  "two-step"  end  to  the 
transition  to  four-digit  CICs.  with 
January  1. 1998,  the  end  of  the  first 
phase,  being  the  deadline  for  LECs 
providing  equal  access  to  complete 
switch  chai^  to  recognize  fbur<ligit 

acs. 

33.  In  the  OCs  Second  FNPRM. 
issued  concurrently  with  the  CICs  Order 
on  Reconsideration,  the  Conunission, 
noting  that  some  independent 
incumbent  LECs  in  rural  and  isolated 
areas  do  not  provide  equal  access,  stated 
that  a  requirement  that  all  LEC  end 
office  switches  be  upgraded  to  accept 
four-digit  C3Cs  by  January  1. 1998,  may 
have  the  unintended  eCfoct  of  requiring 


'"  Saa  aCt  Order  on  Reconsideration  a(  para.  2B. 
■"Smid. 
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those  LECs  that  have  never  received  a 
bona  fide  request  for  equal  access  or  that 
are  not  subject  to  a  specific  timetable  for 
providing  equal  access  nonetheless  to 
upgrade  their  end  ofiices  to  offer  equal 
access  by  January  1 ,  1998.''*  The 
Commission  noted  that  such  a 
requirement  would  modify  the 
Commission's  equal  access 
implementation  schedule  for  non-GTE 
independent  telephone  companies,  set 
by  the  1985  Independent  Telephone 
Company  Equal  Access  Report  and 
Order.  Am  more  than  twelve  years  have 
passed  since  adoption  of  the 
Independent  Telephone  Company  Equal 
Access  Report  and  Order,  the 
Conunission,  in  the  C7Cs  Second 
FNPRM,  tentatively  concluded  that 
eventually  all  LEC  end  offices  should  be 
required  to  provide  equal  access.^^ 
Because  the  CICs  Order  on 
Reconsideration  requires  January  1. 
1998  switch  conversion  to  accommodate 
four-digit  CaCs  only  by  those  LECs 
providing  equal  access,  however,  and 
because  Hartington  and  Jefferson  are  not 
I»oviding  equal  access,  we  dismiss  their 
petitions  as  moot 


lY.OrdariBgdaiMaa 

34.  A  is  ordered,  pursxiant  to  §  1.3  of 
the  (Commission's  rules,  47  (7R  1.3.  and 
authority  delegated  in  $  0.91  of  the 
Commission's  rules,  47  CFR  0.91.  and 
§0.291  of  the  Commission's  rules,  47 
CFR  0.291.  that  the  Petition  for  Limited 
Waiver  of  Hardy  Telecommunications 
Inc.,  is  granted,  by  extending  for  it  the 
switch  conversion  deadline  for  four- 
digit  CIC  capability  until  April  30, 1998. 

35.  It  is  further  ordered,  pursuant  to 
$1.3  of  the  O)nunission's  rules,  47  CFR 
1.3,  and  authority  delegated  in  §  0.91  of 
the  Commission's  rules,  47  CFR  0.91. 
and  §  0.291  of  the  Commission's  rules, 
47  CFR  0.291 ,  ^t  the  Petition  for 
Limited  Waiver  of  Pierce  Telephone 
Company,  Inc.,  is  granted,  by  extending 
for  it  the  switch  conversion  deadline  for 
four-digft  ac  capability  until  May  1, 
1998. 

38.  ft  is  further  ordered,  pursuant  to 
$  1.3  of  the  Commission's  rules,  47  CFR 
1.3,  and  authority  delegated  in  §0.91  of 
the  Commission's  rules,  47  CFR  0.91. 


'«  See  ClCt  Second  FNPRM  at  para.  84. 

"Specifically,  the  OCs  Second  FNPRM 
tentatively  coocluded  that  (1)  LECs  with  stored 
program-control  led  (SPC)  twitches  that  have  no4 
received  a  bona  fide  request  for  equal  access  shoiild 
be  required  to  upgrade  their  facilities  to  provide 
equal  access  and  to  accept  four^ligil  QCs  within 
three  years  of  the  effective  dale  of  an  Order  adopted 
in  this  proceeding:  and  (2)  LECs  whose  end-offices 
are  equipped  with  non-SPC  switches  should  be 
required  to  provide  equal  access  and  to  convert 
their  switches  to  accept  four-digit  CICs  when  they 
next  replace  their  svvitching  facilities.  See  OC* 
Second  FNPRM  at  para.  84. 


and  §0.291  of  the  Ckmunission's  rules. 
47  CFR  0.291,  that  the  Petition  for 
Waiver  of  Northeast  Nebraska 
Telephone  Company  is  granted,  by 
extending  for  it  the  switch  conversion 
deadline  for  four-digit  CIC  capability 
until  June  30. 1998. 

37.  It  is  further  ordered,  pursuant  to 
§  1.3  of  the  Conunission's  niles,  47  CFR 
1.3.  and  authority  delisted  in  §0.91  of 
the  Commission's  rules,  47  CFR  0.91, 
and  §0.291  of  the  Commission's  rules, 
47  CFR  0.291.  that  the  Petition  for 
Limited  Waiver  of  Pioneer  Telephone 
Cooperative.  Inc..  is  granted,  by 
extending  for  it  the  switch  conversion 
deadline  for  four-digit  CIC  capability 
until  June  30, 1998. 

38.  It  is  further  ordered,  pursuant  to 
§  1.3  of  the  Commission's  ndes,  47  CFR 
1.3.  and  authority  delegated  in  §0.91  of 
the  Commission's  rules,  47  CFR  0.91. 
and  §0.291  of  the  CCommission's  rules. 
47  CFR  0.291,  that  the  Petition  for 
Limited  Waiver  of  Hartman  Telephone 
Exchanges,  Inc.,  is  granted  in  part,  by 
extending  for  it  the  switch  conversion 
deadline  for  four-digit  OC  capability 
until  June  30,  '1998.  and  denied  in  part, 
to  the  extent  Hartman  requests 
extension  beyond  that  date. 

39.  His  further  ordered,  pursuant  to 
§  1.3  of  the  CCommissfon's  mles,  47  CFR 
1.3.  and  authority  delegated  in  §  0.91  of 
the  Commission's  rules,  47  CFR  0.91, 
and  §  0.291  of  the  Commission's  rules, 
47  CFR  0.291 ,  Uiat  the  Petition  for 
Limited  Waiver  of  Clarks 
Telecommunications  Co.  is  granted  in 
part,  by  extending  for  it  the  switch 
conversion  deadline  for  foiu^digit  CIC 
capability  until  June  30. 1998,  and 
denied  in  part,  to  the  extent  Clarks 
requests  extensions  beyond  that  date. 

40.  It  is  further  ordered,  pursuant  to 
§  1.3  of  the  Commission's  niles,  47  CFR 
1.3,  and  authority  delegated  in  §0.91  of 
the  (Commission's  rules,  47  CFR  0.91, 
and  §  0.291  of  the  Commission's  rules. 
47  CFR  0.291,  that  the  Joint  Petition  for 
Limited  Waiver  of  Eustis  Telephone 
Exchange.  Inc.  and  Home  Telephone 
Company  of  Nebraska,  is  granted  in 
part,  by  extending  for  them  the  switch 
conversion  deadline  for  four-digit  CHC 
capability  until  June  30, 1998,  and 
denied  in  part,  to  the  extent  Etistis  and 
Home  request  extension  beyond  that 
date. 

41.  ft  is  further  ordered,  pursuant  to 
§  1.3  of  the  Commission's  rules,  47  CFR 
1.3,  and  authority  delegated  in  §0.91  of 
the  Commission's  rules,  47  CFR  0.91, 
and  §  0.291  of  the  Ck>mmission's  rules. 
47  CFR  0.291,  tiiat  the  Potion  for 
Limited  Waiver  of  Henderson 
Telephone  Company  is  granted  in  part, 
by  extending  for  it  the  switch 
conversion  deadline  for  four-digit  QC 


capability  until  June  30, 1998.  and 
denied  in  part,  to  the  extent  Henderson 
requests  extension  beyond  that  date. 

42.  It  is  further  ordered,  pursuant  to 
authority  delegated  in  §0.91  of  the 
Commission's  ndes.  47  CFR  0.91,  and 
§0.291  of  the  Commission's  rules,  47 
CFR  0.291.  that  the  Petition  for  Waived 
of  Hartington  Telecommimicatioiu  Co., 
Inc..  is  dismissed  as  moot. 

43.  ft  is  further  ordered,  punuant  to 
authority  delegated  in  §0.91  of  the 
Commission's  rules,  47  CFR  0.91.  and 
§  0.291  of  the  Commission's  rules,  47 
CFR  0.291,  that  Uie  Petition  for  Waiver 
of  JeCferson  Telephone  Cnmp^ny  jg 
dismissed  as  OHMit 

Federal  Commimicationt  Conunisaion. 

GvaldiM  A.  Matisa. 

Chief.  Nettmk  Savices  Division,  Common 
Carrter  Bureau. 

[FR  Doc.  97-32177  Filed  12-4-97;  4:03  pml 
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DEPAimiENT  OF  COMMERCE 


SO  CFR  Part  648 

IDectol  No.  900124-0127;  LD.  liaMTQ 

FMierlee  of  the  NortheMleni  UnMed 
Slalos;  AtlHittc  Surf  Ctam  and  Ocean 
Quaheg  Fiahory;  Minimum  Clam  Siae 
for  1696 

AOBICV:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration. 

Commerce. 

ACTION:  Suspension  of  surf  clam 

minimum  size  limit 

SUMMARY:  NMFS  informs  the  public  that 
the  minimum  size  limit  of  4.75  inches 
(12.07  cm)  for  Atlantic  surf  clams  is 
suspended  for  the  1998  fishing  year. 
The  intended  effect  is  to  relieve  the 
industry  from  a  regulatory  burden  that 
is  not  necessary  as  the  vast  majority  of 
surf  clams  harvested  are  larger  than  the 
minimum  size  limit 
DATES:  January  1. 1998.  through 
December  31, 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Myles  Raizin,  Fishery  Policy  Analyst. 
508-281-9104. 

SUPPLEMENTARY  MF0RMAT10N:  Section 
648.72(c)  of  the  Fishery  Management 
Plan  for  the  Atiantic  Surf  Clam  and 
Ocean  Quahog  Fisheries  (FMP)  allows 
the  Regional  Administrator,  Northeast 
Region,  NMFS.  to  suspend  aimually  by 
publication  of  an  announcement  in  the 
Federal  Register,  the  minimum  size 
limit  for  Atlantic  surf  clams.  This  action 


647M     Fodoral  RafftHar  I  Vol.  62.  No.  236  /  Tuwday.  Decembg  9.  1997  /  Rules  and  Regulations 


may  be  taken  unleM  discard,  catch,  and 
survey  data  indicate  that  30  percent  of 
the  Atlantic  surf  clam  resource  is 
gmaller  than  4.75  inches  (12U)7  cm)  and 
the  overall  reduced  size  is  not 
attributable  to  beds  where  growth  of  the 
individual  clams  has  been  reduced 
because  of  density-dependent  factors. 

At  ito  August  1997  meeting,  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council)  accepted  the 
recommendatioas  of  its  Scientific  and 
Statistical  Committee  and  Surf  Clam/ 
Ocean  Quahog  Committee  and  voted  to 
recommend  that  the  Regional 
Administrator  suspend  the  minimum 
size  limit  for  surf  clams  in  1998. 
rnmmawial  surf  clam  shell  length  data 
iw  1997  indicate  that  only  15.25  percent 
oi  the  samples  were  composed  of  surf 
dams  that  were  less  than  4.75  inches 
(12.07  cm).  Based  on  these  daU,  the 
Regional  Administrator  adopts  the 
Council's  recommendation  and 
publishes  this  aimouncement  to 
suspend  the  minimum  size  limit  for 
Atlantic  surf  clams  for  the  period 
jHUMsy  1. 1996,  through  December  31, 

Tliis  action  is  authorized  by  50  CFR 
pert  646  and  is  exempt  from  review 
under  E.0. 12666. 

AlfciiHj   18  U.S.C  1801  tt  mn. 

DUtmd:  DKMnbw  3, 1907. 

AeOi^  Dbmctar.  Offkm  afSuHmiimUi 
n^mim.  NaOoaal  kiarum  FiMheriM  Setttcm. 
(PR  Ddc.  97-32195  Filwl  12-8-97;  8:45  anl 


OEPARTMENT  OF  COMMERCE 


AiliHlitlslreHon 

WCFRPwttTt 

IDeclHt  Ho.  970613136-7116-01;  LO. 
ISMTA] 

nr^too  nehfv  Off  Al— tea,  ttcalloiw  In 
lOfltMflst  District  of  Reglstralion 

iK 


Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Clostue;  Inseason  adiustment: 

request  for  comments. 

•UMMARY:  NMFS  U  closing  the  fishery 
for  scallops  in  the  Northeast  District  of 
Registration  Aree  K  to  prevent 
overfishing  for  scallops  in  this  District. 
It  is  intended  to  promote  the  goals  and 
objectives  of  the  North  Pacific  Fishery 
Management  Council. 
IMTC6:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t),  December  3, 1997,  until 
2400  hrs,  A.l.t..  June  30. 1996. 
Comments  must  be  received  at  the 
following  address  no  later  than  4:30 
p.m.,  A.l.t..  December  18,  1997. 
A00NC86C6:  Comments  may  be  sent  to 
Susan  Salveson,  Chief.  Sustainable 
Fisheries  Division.  Alaska  Region. 
NMFS.  P.O.  Box  21668.  Juneau.  AK 
99602,  Attn:  Lori  Gravel,  or  be  deliversd 
to  the  fourth  fkx>r  of  the  Federal 
Building.  709  West  9th  Street.  Juneau. 
AK. 


National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


TON  RJNfmEN  ■rOWMATlOW  OONTACT: 
Ma«y  Furunaas.  607-566-7226. 

mmPLmMBtrun  mroimKnoH.  The 

scallop  fishery  off  Alaska  in  the 
exclusive  economic  aone  is  managed  by 
NMFS  according  to  the  Fishery 
Management  Plan  for  the  Scallop 
Fishery  Off  Alaska  (FMP)  prepared  by 
the  North  Pacific  Fishery  Management 
Council  imder  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
Fishing  by  U.S.  vessels  is  governed  by 
legulations  implementing  the  FMP  at 
subpart  F  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  1997  total  allowable  catch  for 
scallops  in  Registration  Area  K,  wdiich 
includes  the  Northeast  District,  was 
established  by  the  1997-98  Harvest 
Specifications  (62  FR  34182.  June  25, 
1997)  as  400,000  pounds  (161.4  metric 
tons  (mt))  of  shuaied  scallop  meet  As 
of  November  17, 1997,  96,000  pounds 
(43.54  mt)  of  shucked  scallop  meat  have 
been  caught  in  the  Northeast  District. 

The  Alaska  Department  of  Fish  and 
Game,  Commercial  Fisheries 
Management  and  Development 


Division,  has  monitored  the  scallop 
fishery  in  the  Northeast  District  since 
the  fishery  opened  on  August  11, 1997. 
Harvest  rates  peaked  in  early  September 
and  have  declined  steadily.  The  Alaska 
Department  of  Fish  and  Game  is 
concerned  for  the  localized  depletion  of 
the  scallop  stocks  in  the  Northeast 
District. 

The  Administrator.  Alaska  Region. 
NMFS.  has  determined,  in  accordance 
with  §§679.63(8).  679.25(aXlKi).  and 
679.25(aM2XiKA).  that  on  the  basis  of 
the  best  available  scientific  information, 
the  closure  of  the  scallop  season  within 
the  Northeast  District  of  Area 
Registration  K  is  necessary  to  fnevent 
overfishing  of  this  stock  of  scallopa. 
Therefore.  NMFS  is  |Hohibiting  the 
taking  and  retention  of  scallops  in  the 
Federal  waters  of  tfie  Northeast  District 
of  Registration  Area  K. 


The  Assistant  Administrator  far 
Fisheries,  NOAA,  finds  for  good  cause 
that  providing  prior  notice  and  public 
comment  or  delaying  the  effective  date 
of  this  action  is  impracticable  and 
contrary  to  the  public  interest 
Immediate  effisctiveness  is  necessary  to 
prevent  localized  overfishing  for 
scall<^  in  the  Northeest  District  of 
Registeation  Area  K.  Aooordingly,  under 
5  U.S.C  553(d).  e  delay  in  the  efisctive 
date  is  hereby  waived. 

This  action  is  required  by  §  679.63 
and  is  exempt  from  review  under  E.O. 
12666. 


leu.sxnaoisfssf. 

Dated:  Dacemlnr  3. 1997. 

Acting  Dmctor.  Office  ofStutainabh 
FlMitehe$.  National  MatimFiaherieaSerrica. 
(FR  Doc.  97-33072  Filed  12-3-97;  2:52  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>Hc  of  ttie  propoeed 
issuance  of  rules  and  regulations.  Ttte 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
R>od  Safety  and  Inspection  Sorvic* 

9  CFR  Paris  381  and  441 

[Docket  No.  97-062H1 

Rtalnsd  Walsr  In  Poultry  Products; 
Protocols  lor  Obtaining  Data  on  Msat 
and  Poultry  CttUUng  Procsssss 

AGENCY:  Food  Safety  and  Inspectioa  '- 

Service.  USDA. 

ACnON:  Request  for  comments. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  notifying 
the  public  of  its  interest  in  receiving  and 
reviewing  protocols  for  obtaining  data 
on  chilled,  reedy-to-cook  poultry 
products  and  simultaneously  requesting 
comments  on  the  principles  which  it 
has  tentatively  identified  to  guide  its 
review  of  those  protocols.  The  data  may 
be  used:  to  benchmark  the  effectiveness 
of  washing,  chilling,  and  draining 
operations  in  minimizing  pathogen 
growth  and  moisture  retention  in 
poultry  products;  and  to  develop 
proposed  new  regulations  limiting 
retained  moisture  in  poultry  products. 
FSIS  views  the  data  collection  as  a  '  -;  ',,r 
necessary  step  in  strengthening  the  bests 
for  its  regulations  in  the  wake  of  a 
recent  Federal  District  Court  decision 
setting  aside  as  "arbitrary  and 
capricious"  the  regulatory  limits  on 
moistiue  absorption  and  retention  in 
ready-to-cook  whole  chickens  and 
turkeys.  FSIS  and  the  poultry  industry 
have  relied  on  these  limits  for  many 
years  to  gauge  the  effectiveness  of 
chilling  processes  in  meeting  the 
regulatory  obiective  of  minimizing 
moisture  retention  in  poultry  products. 
Any  new  r^ulatory  limits  on  moisture 
retention  must  be  based  on  sound  data. 
The  Agency  is  willing  to  review 
protocols  developed  according  to  the 
specifioetions  published  in  this 
docimient  or  alternative  protocols  that 
may  be  suggested  by  commenters. 

In  view  ot  a  recent  petition  from  a 
meat  and  poultry  industry  association, 
FSIS  is  also  willing  to  review  similar 


protocols  for  obtaining  data  on 
processes  for  the  chilling  of  raw  i 
carcasses  and  parts. 
DATES:  Comments  on  the  protocol 
specifications  discussed  in  this 
dociunent  should  be  received  on  or 
before  January  8, 1998. 
AOIMESeES:  Please  send  an  original  and 
two  copies  of  conmients  to  FSIS  Docket 
Clerk.  DOCKET  *g7-052.  Jtoom  102 
Cotton  Aimex  Building,  300  12th  Street, 
SW.,  Washington.  DC  202SO-3700. 
FOR  RMTHER  MFOMiATION  OONTACT:  Ms. 
Patricia  F.  Stolb.  Assistant  Deputy 
Administrator  for  R^ulations  and 
Inspection  Methods  Development.  FSIS. 
Room  402  Annex  Building,  Washington, 
DC  20250-3700;  (202)  205-0699. 
eUPPLEMENTARY  MFORMATION:  FSIS 
carries  out  the  mandates  of  the  Federal 
Meat  Inspecticm  Act  (FMIA;  21  U.S.C 
601  et  seq.)  and  the  Poultry  Products 
Inspection  Act  (PPIA;  21  U.S.C  451  et 
seq.)  to  ensure  that  meat,  meat  food,  and 
poultry  products  prepared  for  interstate 
and  foreign  commerce  are  wholesome, 
not  adulterated,  and  properly  marked, 
labeled,  andpackaged.  "Hie  Agency 
maintains  continuous  inspection 
oversight  of  operations  in  meat  and 
poultry  slaughtering  and  processing 
establishments.  Among  the 
requirements  enforced  by  the  Agency 
are  those  having  to  do  with  the  post- 
evisceration  hiinHling  and  storage  of 
carcasses  and  parts. 

Dressed  carcasses  typically  move 
through  washes  and  sprays  to  remove 
slaughter  debris  and  foreign  matter 
before  being  conveyed  to  chilled, 
refrigerated,  or  frozen.  FSIS  regulations 
governing  the  chilling  of  livestock  and 
poultry  carcasses  reflect  accepted 
commercial  practices.  Prior  to  shipment, 
livestock  carcasses  have  traditionally 
been  aii^«hilled  and  shit>ped  in 
refrigerated  trucks  or  railroad  cars;  they 
are  commqnly  divided  into  primal  and 
subprimal  parts  at  the  slaughtering 
establishment,  cut-up,  or  boned-out  and 
boxed  before  being  shipped  frozen  or 
refrigerated.  Prior  to  shipment,  livestock 
carcasses  are  usually  held  in  large 
cooling  rooms  and  may  be  subject  to 
sprajring  or  "misting"  processes 
intended  to  prevent  thefai  from 
shrinking.  It  is  technologically  feasible 
and  commercially  practical  to  air-chill 
livestock  carcasses,  combining  this 
process  with  a  spray  system  in  a  manner 
that,  on  average,  does  not  result  in  an 
increase  in  the  carcass  weight  The 


regulations  aCfectiitg  chilled  livestock 
carcasses  and  parts  concern  the 
sanitation  conditions  of  stores  or 
transport 

Poultry  carcasses  have  traditionally 
been  immeraion-chilled  and  are  shipped 
as  chill-packed,  ice-packed,  or  frozen. 
The  potUtry  chilling  regulatioiu  require 
that  carcasses  be  chilled  to  40  *F  or  lass 
within  a  specified  time  after  slaughter 
and  limit  the  amount  of  retained  water 
in  product 

Poultry  carcasses  are  chilled  in 
immersion  chilling  tanks  filled  wMt 
water  or  water  and  ice  to  remove  animil 
heat  and  inhibit  microbial  growth. 
Modem  chillere  are  equipped  with 
refrigeration  units  and  systems  for 
controlling  water  flow  volume, 
direction,  and  agitation.  They  are 
eCBcient  and  effective,  but  inevitri>ly. 
immfflsion-chilled  poultry  carcasses 
absorb  water,  mostly  under  the  skin. 
The  absorption  of  water  during  rhllHiig 
has  been  considered  accept^le  in  good 
conimercial  practice  since  the  1940's  as 
a  trade-off  to  gain  the  food-safety 
benefits  of  rapid  chilling.  The 
immmsion  rhilling  of  poultry  was 
considered  good  commercial  practice  in 
1957.  when  Congress  enacted  the 
Poultry  Products  Inspection  Act  (21 
U.S.C  451  et  seq.)  (PPIA). 

The  Department  promulgated 
r^ulations  limiting  moisture  riisorption 
in  poultry  in  1959. 1961,  and  1970 
(December  1, 1959,  24  FR  9566;  July  19, 
1961,  26  FR  6471;  October  7, 1970,  35 
FR  739).  The  regulations,  covering  the 
various  kinds  and  weight  classes  of 
frozen,  ice-packed,  and  chilled  poultry, 
allow  processora  flexibility  in  editing 
their  chilling  systems  as  long  as  Uie 
maximum  water  absorption  limits  are 
not  exceeded.  Each  processor 
establishes  procedures  to  comply  with 
the  chilling  and  water  absorption 
control  requirements.  Inspectors  sample 
carcasses  each  day  from  each  rhilling 
system  before  washing  and  after 
chilling,  and  with  limited  draining  time 
to  determine  if  the  poultry  is  in 
compliance  with  the  dMorbed  moisture 
limits.  If  the  moisture  limits  are 
exceeded,  the  poultry  is  retained  until 
enough  moisture  has  drained  to  allow 
the  birds  to  be  in  compliance. 

As  a  practical  matter,  establishments 
must  keep  their  overall  moisture 
absorptron  averages  below  the 
maximum  limitations  to  meet  the  water 
absorption  limits  on  a  day-to-day  basis. 
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The  average  percentage  below  the  limits 
varies  from  establishment  to 
establishment,  depending  on  the 
individual  operation.  Most  poultry 
establishments  consistently  comply 
with  the  water  control  requirements. 

The  moisture  retention  limits  and 
other  difliarencee  betvreen  the  meat  and 
poultry  inspection  regulations  have 
become  a  focus  of  attention.  Early  in 
1996.  for  example.  PSIS  received  a 
petition  from  several  national  livestock 
industry  associations  concerning 
perceived  inequities  between  the  meat 
and  poultry  regulations.  Among  other 
issues,  the  petitioners  questioniKl  the 
diffsranoe  between  water  abeorption 
allowances  for  meat  and  for  poultry. 

FSIS  has  studied  the  regulations  to 
determine  where  the  regulatory 
treatment  of  diSarant  species  can  be 
made  the  saoie.  In  1992.  FSIS 
commissioned  the  Research  Triangle 
Institute  (RTI)  to  compare  the  two  sets 
of  regulations.  In  June  1993.  RTI  issued 
a  comprehensive  report,  which 
attributed  the  differences  on  water 
absocption  to  "traditional  industry 
practkse."'  FSIS  has  also  adopted  a 
legolatory  reform  plan  that  wriil  lead  to 
a  consolidated  set  of  regulations  that 
apply  to  ail  inspected  species.  The 
Agisncy's  "Pathogen  Reduction:  Hazard 
Analysis  aad  Critical  C^ontrol  Points 
Systems"  (PR/HAOCP)  final  rule  (61  FR 
38806:  fuly  25. 1996)  and  the  recent 
proposed  rulemaking  on  sanitation  (62 
PR  45046;  August  25.  1967)  are 
examples  of  initiatives  in  this  plan. 

In  1994,  a  group  of  poultry  consumers 
and  red  meat  producers  brought  an 
actkm  aplnst  the  Department  in  a 
Federal  District  Court  challenging 
several  difforencas  in  the  regulatory 
requirements  for  meat  and  poultry, 
including  the  regulations  which  allow 
the  absorption  and  retention  of  water  in 
chilled  poultry. 

PlaintiSs  in  Kerniey  et  at.  v.  GUckman 
alleged  that  poultry  products  containing 
absorbed  water  were  both  economically 
adulterated  and  misbranded  within  the 
meaning  of  the  PPLA.  They  also  alleged 
that  the  regulations  violated  the 
Administrative  Procedure  Act  because 
they  were  arbitrary  and  capricious  when 
compared  to  the  regulatory  prohibition 
on  absorbed  nvater  in  meat  carcasses. 
The  Court  found  that  poultry  containing 
ahaorbed  water  was  not  economically 
adulterated  or  misbranded  under  the 
PHA.  However,  the  Court  also  found 
that  the  regulation  specifying  moisture 
absorption  and  retention  limits  for 


ready-to-cook  poultry  that  is  to  be 
frozen,  cooked,  or  consumer-packaged 
as  whole  poultry  (9  CFR  381.66(d)(2)) 
was  arbitrary  and  capricious  because  the 
rulemaking  record  Called  to  adequately 
explain  how  the  particular  water 
retention  levels  were  set  and  «irhy  meat 
and  poultry  should  be  treated 
difierantly. 

Need  for  Comnt  Data  on  ChilUog  aad 
Moistural 


■  Prmb  the  "Summary  Rspotl"  in  RTI  Rapott: 
Compariton  of  USDA  Meat  and  Poultry 
Hagulaboiu.  Title  9  CFR:  Subchapter  A.  Subchapter 

CjuMissa. 


The  Court  left  in  place  the  general 
requirement  at  9  CFR  381.66(d)(1)  for 
establishments  to  minimize  moisture 
absorption  and  retention  in  poultry  at 
the  time  of  packaging.  The  Court  also 
left  standing  the  reguiations  at  9  CFR 
381.66  (dX3)-(dX6)  controlling  the 
amount  of  retained  moisture  in  chickens 
and  turkeys  that  are  to  be  cut  up  or  ice- 
packed.  But  the  Court's  decision  left 
FSIS  with  no  regulatory  Inaximum  limit 
fior  retained  moisture  in  chilled  or 
frozen  whole  poultry  carcasses. 

FSIS  believes  it  is  necessary  to  clarify 
what  percentages,  if  any,  are  permissible 
in  raw  meat  tod  poultry,  and  under 
what  circumstances,  odierwtse,  the* 
controversy  that  was  brought  to  a  head 
in  the  Kenneycaam  will  remain 
unreeolved — a  situation  the  Agency 
considers  unsatisfoctocy.  FSIS  needs 
better  quantitative  Information  befote 
considering  whether  to  amend  the 
current  requirements  limiting  moisture 
retention  in  poultry  products,  and 
particularly  in  ready-to-cook  whole 
birds.  For  example,  FSIS  needs  baseline 
data  reflecting  the  performance 
capabilities  of  technology  now  in  use  in 
inspected  establishments.  The  data 
should  be  collected  under  acceptable 
protocols  in  accordance  with  the 
specifications  described  below. 

On  October  2. 1997,  the  American 
Meat  Institute,  a  trade  association 
reprseentlng  meat  and  poultry 
slaughtering  and  processing 
establishments,  petitioned  the 
Department  to  allow  incidental  levels  of 
moisture  In  meat  and  pouhiy  as  part  of 
chilling  practices  that  improve  food 
safety.  In  view  of  this  petition,  FSIS  also 
is  willing  to  consider  data  on  proc eases 
for  the  chilling  of  meat  carcasses  and 
parts.  The  data  should  be  collected 
under  acceptable  protocols  in 
accordance  with  the  specifications 
described  below,  as  applicable  in  oMat 
establishments. 

Protocol  for  GatlMring  Moisture 
Retention  Data 

A  protocol  should  state  a  purpose. 
The  Agency  would  prefer  that  the 
purpose  be  to  determine  the  amount  or 
percentage  of  moisture  absorption  and 
retention  that  is  inevitable  using  a 


particular  chilling  system  while 
achieving  the  regulatory  pathogen 
reduction  performance  standard  for 
Salmonella  (for  chickens)  as  set  forth  in 
the  PR/HACCP  final  rule  and  the  time/ 
temperature  requirements  set  forth  in  9 
CFR  381.66. 

The  protocol  should  state  the  type  of 
washing  and  chilling  system  used  by  the 
establishntent.  For  poultry 
establishments,  the  main  chiller  types, 
identified  by  the  mechanism  used  to 
transport  the  birds  through  the  chiller  or 
to  agitate  the  water  in  the  chiller,  are  the 
drag-through,  the  scebw  type,  and  the 
rocker-arm  type. 

The  protocol  should  also  describe  the 
configuration  of  the  chiller  sjrstam 
components,  modifications  of  the 
components,  and  steps  in  the  chilling 
process.  The  description  should  include 
the  number  of  chillers  in  a  series  and 
arrangements  of  chilling  system 
components,  and  the  number  of 
evisceration  lines  feeding  into  a  chiller 
system.  If  there  is  a  pre-<milling  step  in 
the  process,  its  purpose  and  the  type  <rf 
equipment  used  should  be  accurately 
described.  Any  mechanical  or  design 
changea  made  to  the  chilling  equipmestf 
should  be  described. 

All  special  faeturea  in  the  chilling 
process,  such  as  antimicrobial 
treatments,  should  be  deecribed.  Also, 
the  length  and  velocity  of  the  dripping 
line  should  be  descrilMd^  as  well  as  the 
time  allowed  for  dripping.  Any  special 
apparatus,  such  as  a  medianism  Cw 
squeezing  excessive  moisture  from 
chilled  birds,  should  be  expl«ned. 

Next,  the  protocol  should  contain  a 
description  of  variable  factors  in  the 
chilling  system  that  efisct  water 
absorption  and  retention.  Such  Cactors 
are  t3rpically  considered  to  be  the  time 
in  chiller  water,  the  water  temperature, 
and  agitation.  Tbm  protocol  should 
consider  air  acitation.  where  appUcririe. 

Additional  lectors  that  may  ansct 
water-absorption  and  retention  are 
scalding  temperature  and  the  pressure 
or  amount  of  bufEsting  applied  to  birds 
by  foather  removal  mechineiy.  and  the 
resultant  loosening  of  the  skin.  Another 
factor  that  should  be  considered  is  die 
method  used  to  open  the  bird  for 
evisceration.  Commenten  may  suggest 
additional  factors  that  should  be 
considered. 

The  protocol  should  alsostate die 
standards  to  be  met  by  the  rhilling 
S3r8tem.  For  example,  the  rhilling 
S3rstem  may  be  designed  simply  to 
achieve  a  reduction  in  temperature  of 
reedy-to-cook  poultry  to  less  than  40  *F. 
within  the  time  limit  specified  by  the 
regulations,  or  in  less  time.  As  to  the 
standard  for  pathogen  minimization,  the 
Salmonella  pathogen  reduction 
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standards,  as  set  fruth  in  the  PR/HAOCP 
final  rule,  have  been  suggested. 
Although  there  is  not  yet  an  applicable 
Salmonella  standard  for  turiceys, 
commanters  are  free  to  suggest  a 
practicable  standard  for  use  in  gathering 
data  on  turkeys  under  the  protocols  here 
suggested.  Commenters  are  also  free  to 
suggest  the  use  of  other  microbiological 
targets,  such  as  a  standard  for  reduction 
in  generic  E.  coli  counts  or  reductions 
in  numbers  of  other  microorganisms. 

Finally,  the  protocol  should  describe 
the  testing  methods  to  be  employed  both 
for  measuring  water  absorption  and 
retention  and  for  sampling  and  testing 
product  for  pathogen  reductions.  With 
respect  to  the  latter.  FSIS  recommends 
the  methods  to  be  used  for  E.  coli  and 
Salmonella  testing  under  the  PR/ 
HACCP  final  rule.  The  number  of 
samples,  the  type  of  samples,  the 
sampling  time  period  and  the  type  of 
testing  or  measurement  should  be 
included  in  the  protocol.  There  also 
should  be  a  provision  for  reporting  data 
obtained,  summarizing  the  results  and 
drawing  conclusions. 

FSIS  requests  that  interested  parties 
submit  their  comments  on  the  foregoing 
protocol  specifications  at  their  earliest 
opportunity,  and  preforably  by  the  date 
indicated  in  the  DATES  section  of  this 
dociunent  Should  FSIS  decide  to  issue 
a  notice  of  proposed  rulemakiug  on 
retained  moisture,  sound,  readify 
available  data  will  be  needed  during  the 
comment  period  to  avoid  a  protracted 
rulemaking. 


Dona  at  Washington,  DC:  Decembn  3, 
1997. 


iI.Billy. 

Adminutrator,  Pood  Safety  Inspection 
Service. 

(FR  Doc  97-32193  Filed  12-8-07;  8:45  am] 
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FEDERAL  RESERVE  SYSTBki 

12  CFR  Part  226 

(RagutaUon  Z;  Dodnt  Na  n-OSM] 

Truth  In  Landkig 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule;  official  staff 
interpretation. 

SUMMARY:  The  Board  is  publishing  for 
comment  proposed  revisions  to  the 
official  st^  commentary  to  Regulation 
Z  (Truth  in  Lending).  The  commentary 
applies  and  interprets  the  requirements 
of  Regulation  Z.  The  proposal  update 
addresses  increased  rates  for  credit  card 
accounts  triggered  by  events  such  as  late 


pajrments  or  exceeding  credit  limits.  It 
provides  guidance  on  "same-as-cash" 
transactions  in  open-eiui  plans.  It  also 
addresses  how  creditors  may  determine 
whether  credit  is  an  open-end  plan  or  a 
closed-end  transaction.  In  addition,  the 
proposed  update  discusses  issues  such 
as  the  treatment  of  annuity  costs  in 
reverse  mortgage  transactions  and 
transaction  fees  imposed  on  checking 
accounts  with  overdraft  protection. 

DATES:  Comments  must  be  received  on 
or  before  January  20, 1998. 

ADDRESSES:  Comments  should  reCar  to 
Docket  No.  R-0992,  and  may  be  mailed 
to  William  W.  WUes.  Secretary,  Board  of 
Govemon  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue.  N.W.,  Washington.  DC  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  tbie  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
Mreekdays,  or  to  the  guard  station  in  the 
Eccles  Guiding  cotutyard  on  20th 
Street,  N.W.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  may  be  inspected  in  Room 
MP-500  of  the  Martin  Building  between 
9:00  a.m.  and  5:00  p.m.  weekdays, 
except  as  provided  in  12  CFR  261.8  of 
the  Board's  Rules  Regarding  Availability 
of  Information. 

FOR  FURTHER  ironMATION  CONTACT:  For 
Subparts  A  and  B  (open-end  credit), 
Jane  E.  Ahrens,  Senior  Attcnney,  or 
Ot»ea  O.  Poindexter,  Staff  Attorney;  for 
Subparts  A,  C,  and  E  (closed-end  credit 
and  reverse  mortgages),  Ms.  Ahrens  or 
James  A.  Michaels,  Senior  Attorney,  or 
Michael  E.  Hentrel,  Staff  Attorney; 
Division  of  Consumer  and  Community 
Affsin,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667  or  452-2412;  for  usen  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  Diane  Jenkins  at  (202)  452- 
3544. 

SUPPLEMENTARY  ■rORMATKM: 


LBackground 

The  purpose  of  the  Truth  in  TjmHing 
Act  (TttA;  15  U.S.C  1601  et  seq.)  is  to 
promote  the  informed  use  of  consumer 
credit  by  providing  for  disclosures  about 
its  terms  and  cost  The  act  requires 
creditors  to  disclose  the  cost  of  credit  as 
a  dollar  amoimt  (the  finance  charge)  and 
as  an  annual  percentage  rate  (the  APR). 
Uniformity  in  creditors'  disclosunes  is 
intended  to  assist  consumers  in 
comparison  shopping.  The  TILA 
requires  additional  (Usclosures  for  loans 
secured  by  a  consumer's  home  and 
permits  consumers  to  rescind  certain 
transactions  that  involve  their  principal 
dwelling.  The  act  is  implemented  by  the 
Board's  Regulatipn  Z  (12  CFR  Part  226). 


The  Board's  official  staff  commentaiy 
(12  CFR  Part  226  (Supp.  I))  interprets 
the  r^ulation,  and  provides  guidance  to 
creditors  in  applying  the  regulation  to 
specific  transactions.  The  commentary 
is  a  substitute  for  individual  staff 
interpretations;  it  is  updated 
periodically  to  addreas  significant 
questions  that  arise.  The  Board  expects 
to  adopt  revisions  to  the  commentary  in 
final  form  in  March  1998;  to  the  extent 
the  revisions  impose  new  requirements 
on  creditors,  compliance  would  be 
optional  until  October  1, 1998,  the 
effsctive  date  for  mandatory 
compliance.  ^ 

n.  Propoeed  Kevisiaaa 

Sabpart  A — Genem/ 

Section  226.2 — Definitions  ami  Rules  of 
Cofutruction 

2(a)  Definitions 

2(aX2)  Advertisement 

Comment  2(a)(2)-l  is  revised  to 
address  communications  to  consiuners 
about  existing  accounts.  In  response  to 
requests  for  guidance,  the  proposed 
comment  provides  examples  of 
communications  that  are  and  are  not 
advertisements. 

2(aKl8)  Downpayment 

Proposed  comment  2(aXl8)-3  gives 
guidance  on  how  a  creditor  dUsdoaes 
the  downpayment  in  a  credit  sale  if  a 
trade-in  is  involved  aiid  if  the  amount 
of  the  existing  lien  on  the  trade-in 
exceeds  its  value.  The  comment  clarifies 
that  creditors  should  diadose  zero  and 
not  a  negative  amount 

2(aX20)  Open-end  Credit 

The  Board  has  been  asked  by 
Attorneys  General  of  several  states  to 
provide  additional  guidance  concerning 
how  to  determine  whether  credit  is  an 
open-end  plan  or  a  closed-end 
transaction.  The  Attorneys  General  are 
concerned  that  some  retailen  selling 
big-ticket  items  have  established 
questionable  "revolving  charge 
accoimts"  to  finance  the  purchase  of 
such  items,  resulting  in  consumers 
making  major  punihases  without 
adequate  information  about  the  true  coat 
of  the  transactions.  Proposed  conunent 
2(aK20>-3  includes  factora  that 
creditors,  particularly  those  engaged  in 
credit  sales,  should  consider  in 
determining  the  difference  between  an 
open-end  plan  and  a  closed-end 
transaction.  Proposed  comment 
2(a)(20)-5  clarifies  when  a  line  of  credit 
is  imt  self-replenishing. 


•4770  Fwlwd  lagbter  /  Vol.  62.  No.  236  /  TueMlay,  December  9.  1997  /  Proposed  Rules 


2(aM24)  RetidetOial  htottgaga 
TnuuQction 

Cdnunent  2(a)(24)-5  ia  revissd  Ux 
clarity.  No  sub^aotive  change  is 
intended. 

Proposed  comment  2(aM24)-7  clarifies 
thai  the  definition  of  a  residential 
mortgage  transaction  includes  a  loan  for 
financing  the  construction  of  a  primary 
dwelling  on  land  already  owned  by  the 
consumer. 

Section  226.4— Finance  Charge 

Ma)  Definition 

4(aX2)  Spmcial  Rule:  Closing  Agent 
Charge* 

Comment  4(aM2)-2  is  revised  to 
address  charges  to  conduct  a  closing  for 
a  real  estate-secured  transaction. 
Creditors  may  exclude  from  the  finance 
charge  a  lump-siun  settlement  or  closing 
fee  that  includes  a  charge  for  conducting 
or  attending  a  closing  if  the  lump-siun 
fiM  is  primarily  for  servioet  listed  in 
S  226.4(cK7),  even  if  the  lump-siun  fse 
includes  incidental  costs  for  services 
that  are  otherwise  considered  finance 
charges.  The  comment  clarifies  that 
charges  for  conducting  or  attending  the 
rl"f*pg  are  finance  chaiges  and  may  not 
be  excluded  from  the  finance  charge 
unless  the  charge  is  incidental  to  the 
lump-sum  fee. 

4(b)  Examples  (^Finance  Charges 

Paragraph  4(bX2) 

Comment  4(bM2)-l  is  revised  to 
clarify  that  a  service  charge  on  a 
checking  or  other  transaction  account 
with  a  credit  featiue  is  a  finance  charge 
only  if  the  charge  on  the  account 
exceeds  the  chuge  for  a  similar  account 
mthout  a  credit  feature. 

4(d)  Insurance 

Comment  4(d)-ll  is  revised  for 
clarification.  Under  §  226.4(d),  amounts 
paid  for  insurance  or  debt  cancellation 
coverage  may  be  excluded  from  the 
finance  charge  if  the  creditor  discloses 
the  fee  or  premium  for  the  initial  term 
of  coverage,  among  other  conditions. 
Comment  4(d)-l  1  contains  examples  of 
what  constitutes  the  initial  term  of 
coverage,  and  also  gives  creditors,  in 
certain  circumstances,  the  option  of 
providing  the  cost  disclosiuv  for  one 
y9u  of  coverage  if  it  is  clearly  labeled 
as  such. 

The  proposed  revision  clarifies  that 
the  initial  term  of  coverage  is  based  on 
the  period  that  the  insiuer  or  creditor  is 
initiially  obligated  to  provide.  It  also 
clarifies  that  the  fact  that  a  consumer  is 
permitted  to  cancel  the  coverage  at  any 
time  does  not  signify  that  creditor  may 
treat  the  initial  term  of  coverage  for 


purpoaea  of  this  regulation  as  the  period 
covered  by  the  consumer's  first 
payment.  Where  the  fee  or  pronium  for 
the  coverage  is  assessed  periodically 
and  the  consumer  is  under  no  obligation 
to  continue  making  the  payments, 
creditors  have  the  optical  of  providing 
disclosxuvs  on  the  basis  of  one  year  of 
coverage.  Creditors  also  have  this  option 
if  the  initial  tenn  of  the  insurance  is  not 
clear. 

Subpart  B— Open-end  Credit 

Section  226.5a— Credit  and  Charge  Card 
Applications  and  Solicitations 

5a(b)  Required  Disclosures 

5a(b)(l)  Annual  Percentage  Rate 

Proposed  comment  5a(b)(l)-7  clarifies 
that  if  the  APR  will  increaae  upon  t 
stated  event  (such  as  the  consumer's 
making  a  late  payment  or  exceeding  the 
credit  limit),  the  card  issuer  must 
discJoee  the  increased  rate,  along  with 
the  condition  for  increasing  the  rate. 
Providing  only  a  general  description  of 
the  condition,  su^  as  stating  that  the 
rate  will  increase  if  the  consiuner  "fails 
to  remain  in  good  standing,"  is  not  an 
adequate  description. 

5a(bX9)  Late-Pxxyment  Pee 

Proposed  comment  5a(bX9)-2 
addresses  cross  references  to  the  APR 
disclosure  required  under  $  226.5a(b)(l), 
where  the  APR  tviU  increase  due  to  a 
late  payment. 

Sa(bXlO)  Over-the-Limit  Fee 

Proposed  comment  5a(b)(10)-2 
addresses  cross  references  to  tlie  APR 
disclosure  required  under  $  226.5a(b)(l), 
where  the  APR  will  increase  if  the  credit 
limit  is  exceeded. 

Section  226.6-^nitial  Disclosure 
Statement 

^a)  Finance  C3targe 

6(a)(2)  Annual  Percentage  Rate 

Proposed  comment  6(a)(2)-ll  clarifies 
that  if  the  APR  %vill  increase  upoo  • 
stated  event  (such  as  the  consiunw's 
making  a  late  payment  or  exceeding  the 
credit  limit),  the  card  issuer  must 
include  the  increased  rate  in  the 
disclosures  required  under  ^  226.6(a)(2), 
along  with  the  condition  that  will 
trigger  the  increase. 

Section  226.7— Periodic  Sutement 

Some  creditors  offer  open-end  plans 
Mrith  a  deferred  payment  feature  that 
allows  consumers  to  avoid  finance 
charges  if  the  purchase  balance  is  paid 
by  a  certain  date.  An  example  of  these 
"same  as  cash"  features  would  permit  a 
consiuner  purchasing  a  $500  item  in 
January  to  avoid  any  finance  charge  oa 


the  purchase  if  the  $500  balance  is  paid 
by  March  31.  Proposed  comment  7-3 
gives  guidance  on  same-as-cash 
transactions.  To  ease  compliance,  three 
cross-references  to  the  proposed 
comment  are  added  to  provisicms  of 
$  226.7  addressing  balances  to  tvhich 
periodic  rates  are  applied,  the  amount  of 
the  finance  charge,  and  free-ride 
periods.  Comment  is  requested  on 
whether  to  add  a  similar  cross-reference 
under  S  226.5(b)(2).  which  addresses  the 
timing  of  periodic  statements  for  open- 
end  plans  offering  free-ride  periods. 

Section  226.14— Determination  of 
Annual  Percentage  Rate 

14(c)  Annual  Percentage  Rate  for 
Periodic  Statements 

Revisions  to  two  comments  are 
proposed.  Comment  14(c)-5  addresses 
the  calculation  of  the  APRs  for 
multifeatured  plans  that  charge 
transaction  fees  in  additicm  to  periodic 
rates.  In  response  to  requests  for 
guidance,  the  comment  clarifies  that 
creditors  may  separately  consider  eadi 
feature  in  calculating  the  denominator. 

Multifeatured  plans  are  defined  to 
include  plans  with  features  such  as 
purchases,  cash  advances,  or  overdraft 
checking,  or  plans  with  groups  of 
transactions  with  diffarent  pricing 
structuires.  (See  comment  7-1).  Creditors 
may  disclose  APRs  separately  for  each 
feature  or  may  state  a  composite  APR  for 
the  wdiole  plan.  Some  crediton  offer 
cash  advances  with  fees  that  vary  if  die 
cash  advance  is  obtained  by  check,  at  a 
proprietary  ATM,  or  at  a  foreign 
financial  institution.  They  treat  each  fee 
structure  as  a  "feature."  Appendix  F 
gives  instructions  im  calculating  the 
APR  when  the  finance  charge  includes 
interest  and  transaction  fises.  Appendix 
F  requires  creditors  to  include  in  the 
denominator:  (1)  the  balance  subject  to 
a  transaction  fee,  plus  (2)  the  balance 
subject  to  periodic  rates,  less  the 
amount  of  the  balance  subject  to  a 
transaction  charge.  The  appendix  is 
silent  on  calcnilating  the  denominator 
when  separate  features  are  involved. 

Comment  14(c)-5  clarifies  that 
separate  features  may  be  considered  in 
calculating  the  denominator.  The 
proposal  does  not  attempt  to  define 
"feature"  for  purposes  of  the  APR 
calculation.  Comment  is  requested  on 
how  to  retain  flexibility  for  creditors  in 
defining  features  of  an  open-end  plan 
whfle  gxiarding  against  distinctions 
among  account  services  that  artificially 
lower  the  APR  on  a  consiuner's  periodic 
statement.  An  example  of  distinctions 
that  serve  to  lo%ver  the  APR  is  the 
situaticm  wdiere  the  creditor  treats  as 
individual  features  each  possible 


Federal  Register  /  Vol.  62.  No.  236  /  Tuesday.  December  9.  1997  /  Proposed  Rules  64771 


method  of  obtaining  a  cash  advance, 
even  though  there  are  no  real 
differences  in  pricing  or  operational 
characteristics.  Comment  is  also 
requested  on  whether  a  creditor  should 
separately  disclose  the  balances  related 
to  each  feature  under  §  226.7(e).  if 
features  are  treated  separately  for 
puiposes  of  calcnilating  the  denominator 
in  the  APR  computation. 

Comment  14(c>-10  addresses  the 
treatment  of  fises  imposed  on 
transactions  that  occur  late  in  a  bilDng 
cycle  and  are  impracticable  to  post  imtil 
the  following  billing  cycle.  The 
comment  would  be  revised  to  provide 
broader  gvddance  for  calculating  the 
APR  when  finance  charges  posted  in  the 
billing  cycle  include  charges  relating  to 
activity  in  prior  cycles,  such  as 
adjiistments  relating  to  error  resolution. 
It  is  intended  to  provide  uniformity  and 
simplify  compliuice  for  the  variety  of 
circumstances  under  which  adjustments 
may  occur.  For  instances  in  which 
adjustments  from  prior  cycles  would 
produce  a  negative  APR  in  the  current 
cycle,  the  comment  incorp<Hates  the 
calculation  rule  frtim  §  226.14(c)(3)— the 
APR  should  never  be  less  than  the  APR 
corresponding  to  the  periodic  rate 
imposed  on  the  account 

Subpart  C— Closed-end  Credit 

Secticm  226.18— Content  of  Disclosures 

i8(g)  Payment  Schedule 

Proposed  comment  18(g)-4  clarifies 
the  requirements  for  disclosing  the 
timing  of  payments.  It  explains  that 
crediton  must  include  the  calendar  date 
when  the  beginning  payment  is  due  and 
clarifies  that  reference  to  the  occurrence 
of  a  particular  event,  for  example, 
disclosing  that  the  first  payment  is  due 
"30  days  after  the  completion  of 
construction,"  is  not  sufficient.  If  a 
precise  date  is  unknown,  the  creditor 
must  estimate  a  date  and  label  the 
disclosure  as  an  estimate. 

Subpart  E— Special  Rules  for  Certain 
Home  Mortgage  Transactions 

Section  226.33 — ^Requirements  for 
Reverse  Mortgages 

33(c)  Projected  Total  Cost  of  Credit 

33(cXl)  Costs  to  Consumer 

Under  §  226.33,  the  disclosed  cost  of 
a  reverse  mortgage  transaction  must 
contain  all  costs  and  charges  paid  by  the 
consumer,  including  the  cost  of  any 
annuity,  whether  the  annuity  purchase 
is  mandatory  or  voluntary  or  whether  it 
is  made  through  the  creditor  or  a  third 
party.  In  implementing  this  rule,  the 
Board  stated  its  belief  that  the  Congress 
intended  a  broad  application  of  the 
terms  "costs  and  charge^."  (60  FR 


15468.  March  24, 1995.)  Proposed  The  additions  and  revisions  would 

comment  33(c)(l)-2  provides  further  read  as  follows: 

guidance  for  determining  when  an  •        *        •    .    •        • 

annuity  is  purchased  as  part  of  a  reverse 

mortgage  transaction.  Supplamwim-Ofnclal  SMT 

m.  Form  of  Comment  Lettera 

Comment  letters  should  refer  to 
Docket  No.  R-0992,  and.  when  possible, 

should  use  a  standard  typeface  with  a  •        • 
type  size  of  10  or  12  characten  per  inch. 

This  will  enable  the  Board  to  convert  f  ^^^ 

the  text  to  machine-readable  farm  Conefcuctton. 

through  electronic  scanning,  and  will  2(a)  Definitions. 

fecilitate  automated  retrieval  of  2(aX2)  AdvertisemenL 

comments  for  review.  Also,  if  1.  Covergge.  Only  cotnmwtnal  i 

accompanied  by  an  original  document  *^  promote  consumer  credit  tnuuKrtiaas 

in  paper  form.  commeXmay  be  J«iuiring di.d«nm»^ .dvettiwment.. 

sufnu^ed  on  3^^  inch  or  5 v/inch  tSSKSl&^S^i^:^^ 

computer  diskettes  in  any  IBM-  customen  that  availabUity  of  owUt 

compatible  DOS-based  format  trwuactions,  whether  in  visual,  oral  or  print 

List  of  Sub|«:t.  in  12  CFR  P«t  226  "f^p^SlSi:^  "*"^ 

Advertising,  Banks,  banking,  A.  Mesiges  in  a  newspaper.  magsxiBa. 

Consumer  protection.  Credit,  Federal  n  *  P"«°°"°°''  Ay^^-  °[  "»»lo8 

R^e  System.  Mortgages.  Reporting  pi^/r^S"!"          '  '•^^' " 

and  reoordkeepmg  requirements,  Trutii  c  Direct  maU  litenitur«.or  otbm  printwi 

in  lending.  material  on  any  exterior  or  interior  sign. 

TextofPn>posedResrisions  i?:^^^:.^^£^ 

Certain  conventions  have  been  used  ^-  **™*  *■*■  ^*^  contain  credit 

to  highUght  tiie  proposed  revisions  to  infotmation. 

tiie  text  of  tiie  staff  commentary.  New  „™,!;!L""  f"!  *?  customer.  «i  part  of  an 
]...»..»:.  .u-.      •     .J    1-  ij^r       1  organized  solicitation  of  businass. 
language  is  shown  inside  bold-feced  RMessages  on  checking  «xount 
arrows,  while  language  tiiat  would  be  statements  oflering  autolMns  at  a  stalwi 
deleted  is  set  off  with  bold-faced  annual  percentage  rate. 
brackets.  Comments  are  numbered  to  I  Communications  promoting  a  new  open- 
comply  with  new  Federal  Register  ^"^^  P'si>  ot  closed-end  transaction. 
publication  rules.  u-  The  term  does  not  include: 

For  tiie  reasons  set  forth  in  the  A.  Direct  personal  contacts,  n»ch  as  foUow- 

Ttw^^T^U}^  *u^  o I    A              J  "P  lottere,  cost  estimates  for  individual 

iT^pLnl^t^^^^  '°  """""^  consumers,  or  oral  or  written  communication 

12  CFR  Part  226  as  follows:  „iating  to  the  negotiation  of  a  specific 

mS.?ifci2'i["  ^  "^""^  TE^Uonal  material,  forex^nple. 

(MKUULATlori  £1  interest  rate  and  loan  term  memos. 

^  TO.        *L     -^     ..  ^       ,  distributed  only  to  business  entities. 

1.  The  auUiOTity  atation  for  part  226  C  Notices  required  by  federal  or  state  law, 
continues  to  read  as  follows:  if  the  law  mandates  that  specific  infonnatioo 

Authority:  12  U.S.C  3806;  15  U.S.C  1604  **  displayed  and  only  the  information  so 

and  1637(cK5).  mandated  is  included  in  the  notice. 

D.  Nem  articles  the  use  of  which  is 

2.  In  Supplement  I  to  Part  226,  under    -  oontroHsd  by  the  news  medium. 

Section  226.2— Definitions  and  Rules  of  ^  Market  research  or  educatioaai  materials 

Construction,  the  following  **"'  ^°  °°*  solicit  business. 

amendments  would  be  made:  ^^  Communications  about  an  existing 

-  iT„j„.  D .«-    I.-./  i/«i  account  (for  example,  a  promotion  in 

>.lii-            r^^^^¥^^         ,..  connection  with  aiexistinTcredit  card 

Advatisement.,  paragraph  1.  would  be  acoount).-^ 

revised:  •       •       •       •       . 


b.  Under  Paragraph  2(aXl8) 
Downpayment,  a  new  paragraph  3. 
would  be  added: 

c.  Und((r  Paragraph  2(aX20)  Open-end 
credit.,  paragraphs  3.  and  5.  would  be 
revised;  and 

d.  Under  Paragraph  (2Xa)(24) 
Residential  mortgage  transaction., 
paragraph  5.  would  be  revised  and  a 
new  paregraph  7.  would  be  added. 


2(aXt8)  Downpayment. 

^3.  fijljbct  of  existing  liens.  In  a  credit  sale, 
the  "downpayment"  may  only  be  used  to 
reduce  the  cash  price.  For  example,  when  the 
existing  lien  on  an  automobile  to  be  traded 
in  exceeds  the  value  of  the  automobile, 
creditors  must  diacloae  a  zero  rather  than  a 
negative  number.  To  illustrate,  assume  a 
consumer  owes  SIO.OOO  on  an  existing 
automobile  loan  and  that  the  trade-in  vahia 
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of  tfas  uitoinobilo  ia  only  $8,000,  Iwving  ■ 
$2,000  daAciL  Tbo  craditor  should  disclon 
■  downpqfBMOt  of  $0,  not  -92.00a'^ 
*•%,•• 

2(aX20)  Opm-md  endit. 

•        •         •         •        • 

3.  Repeated  traiuactions.  Under  this 
criterion,  the  creditor  must  reasonably 
contemplate  repeated  transactiont.  This 
nwans  that  the  credit  plan  must  be  usable 
from  time  lo  time  and  the  creditor  must 
legitimately  expect  that  there  will  be  repeat 
business  rather  than  a  one-time  credit 
extension.  The  creditor  must  expect  repeated 
dealings  with  the  consumer  under  the  credit 
plan  as  a  whole  and  need  not  believe  the 
ooasumer  will  reuse  a  particular  faature  of 
the  plan. 

^.  Factors.  Each  credit  plan  may  difEsr, 
and  no  one  fiKtor  will  determine  whethar  a 
oaditor  reasonably  contemplates  repeated 
transtttona.  Some  of  the  hctors  to  be 
considered  in  detennining  whether  a  creditor 
could  reasonably  contemplate  repeated 
transactions  era: 

A.  Whether  the  line  of  credit  is  limited  to 
the  purchase  of  a  certain  product  if  it  is  a 
Jnoduct  that  consumers  would  not  likely 
purchase  in  multiples.  The  greater  the  variety 
of  products  available  for  purchase  under  the 
credit  line,  the  more  likely  it  is  that  the 
craditor  reasonably  contemplates  repeated 
transactions.  Some  creditors  may  not  offer  a 
variety  of  products  for  purchase,  but  given 
the  nature  of  the  creditor's  products  or 
services,  it  is  nonetheless  likely  that 
consumers  will  make  repeated  purchases— as 
in  the  case  of  gasoline  companies  that  issue 
credit  cards. 

B.  Whether  the  creditor  establishes  a  line 
of  credit  for  the  purpose  of  enabling  the 
consumer  to  purchase  a  designated  item.  It  is 
mora  likely  that  a  creditor  reasonably 
cootamplates  repeated  transactions  if  a 
consumer  may  use  the  credit  to  purchase  any 
one  of  a  number  of  items.  For  example,  if  a 
retailer  of  pianos  establishes  a  line  of  credit 
for  the  purpoee  of  the  consumer  purchasing 
a  piano,  it  is  unlikely  that  the  creditor  can 
reesonably  contemplate  repeated 
transactions. 

C  If  the  creditor  establishes  a  line  of  credit 
to  finance  the  consumer's  purchase  of  a 
designated  item,  the  amount  of  the 
transaction  relative  to  the  credit  made 
available  to  the  conaumer.  The  larger  the 
amount  of  the  tnamtdaa.  the  less  likely  it 
is  that  the  creditor  nHoaably  contemplates 
repeated  transact!— a.  Flor  ammple.  if  a 
retailer  of  satellite  dishes  makes  credit  of 
$5,000  available  to  a  consumer  for  the 
purchase  of  a  satellite  dish,  and  the  coat  of 
the  satellite  dish  is  $4,500,  it  is  not  likely  the 
creditor  contemplates  repeated  tranaactions. 
The  hct  that  the  retailer  sells  other  products 
that  are  nominal  in  amount  (compared  with 
the  cost  of  the  major  purchase)  is  not  a 
sufficient  basis  to  contemplate  repeated 
transactions. 

D.  The  extent  to  which  a  creditor 
reasonably  solicits  customers  %v1th  its  line  of 
credit  to  make  additional  purchaees  under 
the  credit  line.  For  example,  if  a  home 
improvement  contractor  issues  a  private  label 
cr»dit  card  %vith  a  $10,000  limit  to  a 
consumer  paying  for  roof  repairs  in  the 


amount  at  $9,000,  and  sands  monthly 
•criicitatliMH  fw  r^«— «— ««"  siding,  the 
creditor  doaa  notaaMOubly  contemplate  - 
repeated  transactions. 

&  Whether  the  creditor  haa  information  on 
consumers  with  the  credit  line  showing  that 
I  have  made  repeat  purchaaes.  The 
I  iotemation  that  shows  that  consumers 
have  made  repeat  purchaaes,  the  mora  likely 
it  is  that  the  creditor  reasonably  contamplataa 
rapeated  transactions. 

ii.  Standard.'^  A  standard  based  on 
raaaooable  belief  by  a  creditor  neceaaarily 
tnchides  some  margin  for  judgmental  error. 
Tba  fact  that  a  particular  consumer  does  not 
return  for  further  credit  extensions  does  not 
prevent  a  plan  from  having  been  properly 
characterized  as  opan-and.  For  example,  if 
much  of  the  nirtnww  base  of  a  clothing  stote 
makes  repeat  purchases,  the  fact  that  some 
oonsumen  use  the  plan  only  once  would  not 
afbct  the  characterization  of  the  store's  plan 
aa  open-end  credit.  The  criterion  regarding 
repeated  transactions  is  a  question  of  fact  to 
be  decided  in  the  context  of  the  creditor's 
type  of  business  and  the  creditor's 
relationship  with  the  consumer.  For  example: 

A.  It  would  be  more  reasonable  for  a  thrift 
institution  chartered  for  the  benefit  of  its 
members  to  contemplate  repeated 
transactions  with  a  member  than  for  a  seller 
of  aluminum  siding  to  make  the  same 
assumption  about  its  customen. 

B.  It  would  be  more  reasonable  for  a  bank 
to  make  advances  from  a  line  of  credit  for  the 
purchase  of  an  automobile  than  for  an 
automobile  dealer  to  aell  a  car  under  an 
open-end  plaiL 

•         •         •         •         • 

5.  BeuaaUe  line.  i.  The  total  amount  of 
credit  that  may  be  extended  during  the 
existence  of  an  open-end  plan  is  unlimited 
because  available  credit  is  generally 
replenished  as  earlier  advances  are  repaid.  A 
line  of  credit  is  self-replenishing  even  though 
the  plan  itself  has  a  fixed  expiration  date,  as 
long  as  during  the  plan's  existence  the 
consumer  may  use  the  line,  repey,  and  reuae 
the  credit.  ^However,  a  line  of  credit 
ganerally  Is  not  self-replenishing  where  the 
initial  line  of  credil  is  less  than,  or  not  much 
more  than,  the  amount  of  an  item  purchaaad 
to  open  the  credit  line  or,  baaed  on  the 
minimum  monthly  peyments,  the  principal 
reduction  is  so  nominal  that  the  credit  line 
is  not  reusable  for  an  extended  period  of 
time.-^  The  creditor  may  verify  credit 
information  such  as  the  consumer's 
continued  income  and  employment  status  or 
information  for  security  purposes.  This 
criterion  of  unlimited  credit  distinguishes 
open-end  credit  faom  s  series  of  advances 
made  pursuant  to  a  doaad-eiid  credit  loan 
commitment. 

ii.  For  example: 

A.  Under  a  cloeed-end  commitment,  the 
creditor  might  agree  to  lend  a  total  of  $10X100 
in  a  series  of  advances  as  needed  by  the 
consumer.  When  a  consiuner  has  borrowed 
the  full  $10,000,  no  more  is  advanced  under 
that  particular  agreement,  even  if  there  has 
been  repayment  of  a  portion  of  the  debt. 

iii.  This  criterion  does  not  mean  that  the 
creditor  must  establish  a  specific  credit  limit 
for  the  line  of  credit  or  that  the  line  of  credit 
must  always  be  replenished  to  its  original 


amount  The  creditor  may  reduce  a  aedit 
limit  or  refuse  to  extend  new  credit  in  a 
particular  case  due  to  changes  in  the 
economy,  the  creditor's  financial  condition, 
or  the  Consumer's  creditworthiness.  (The 
rules  in  S  226.5b(f).  however,  limit  the  ability 
of  a  creditor  to  suspend  credit  advances  for 
home  equity  plans.)  While  consumers  should 
have  a  reasonable  expectation  of  obtaining 
credit  as  long  as  they  remain  current  and 
within  any  present  credit  limits,  further 
extensions  of  credit  need  not  be  an  abaohite 
right  in  order  for  the  plan  to  meet  the  aelf- 
repienishing  criterioiL 
'  •        •        •  '     •        • 

2(aX34)  Beeidential  mortgage  tranaaction. 


5.  Acquisition,  ^i.  A  residential  mortgage 
transaction  finances  the  acquisition  of  a 
consiuner's  principal  dwelling.  The  term 
does  not  include  a  transaction  involving  a 
consumer's  principal  dwelling  if  the 
consumer  had  previously  purchased  and 
acquired  some  title  to  the  dwrelling.  even 
though  the  consumer  had  not  ecquired  hill 
legal  title. 

ii.  Examples  of  transactions  involving  a 
previously  acquired  dwelling  include  the 
financing  of  a  balloon  payment  due  under  a 
land  sale  contract  and  an  extension  of  credit 
made  to  a  joint  owner  of  property  to  buy  out 
the  other  joint  owner's  interest.  In  these 
instances,  disclosures  are  not  required  under 
$  226.18(q)  or  §  226.19(a)  (assumability 
policies  and  early  disclosures  for  residential 
mortgage  transactions).  However,  the 
rescission  rules  of  $$226.15  and  226.23  do 
apply  to  these  new  transections. 

iii.  In  other  cases,  the  disclosure  and 
rescission  rules  do  not  apply.  For  example, 
where  a  iHiyer  enten  into  a  written 
agreement  with  the  creditor  holding  the 
seller's  mortgage  allowing  the  buyer  to 
assume  the  mortgags  wh«e  the  buyer 
previously  purchased  the  property  and 
agreed  with  the  seller  to  niake  the  mortgage 
payments,  $  226.20(b)  does  not  apply 
(aasumptions  involving  residential 
mortgages).  ^  |A  tranMCtion  is  not  "to 
finance  the  acquisition"  of  the  cotuumer's 
principal  dwelling  (and  therefore  is  not  a 
residential  mortgage  transaction)  if  the 
consumer  had  previously  purchased  the 
dwelling  and  acquired  some  title  to  the 
dwelling,  even  though  the  consimier  has  not 
acquired  fiill  legal  title.  Thus,  the  foUo%ring 
types  of  transactions  are  not  a  residential 
mortgage  transactions: 

•  The  financing  of  a  balloon  payment  due 
under  a  land  sale  contract 

•  An  extension  of  credit  made  to  a  joint 
owner  of  property  to  buy  out  the  other  joint 
owner's  interest. 

As  a  result,  in  giving  the  disclosures  far 
these  transactions  several  provisions  of  the 
regulations  are  not  applicable,  for  example, 
the  exceptions  to  the  right  of  rescission 
($$226.23(0(1)  and  226.15(fKl),  the  early 
discloaiue  requirement  ($  226.19(a)),  and  the 
disclosure  concerning  assumability 
($  226.18(q)).  In  the  following  situation,  by 
contrast,  since  the  transaction  is  not  a 
residential  mortgage  transartinn.  no 
disclosures  are  required  by  $  226.20(b)  and 
therafara  the  right  of  rescission  does  not 
apply: 
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•  A  written  agreement  between  a  creditor 
holding  a  seller's  mortgage  and  the  buyer  of 
the  property  which  allows  the  buyer  to 
assume  the  nxntgage,  where  the  buyer 
previously  purchased  the  {voperty  and 
agreed  with  the  seller  to  make  the  mortgage 
payments. 

^7.  Construction  on  previously  acquired 
vacant  land.  A  residential  mortgage 
transaction  includes  a  loan  to  finance  the 
oonstruc^on  of  a  consumer's  principal 
dwelling  on  a  varsnt  lot  pnviously  acquired 
by  the  consumer.-^ 

3.  In  Supplement  I  to  Port  226,  under 
Section  226.4— Finance  Charge,  the 
following  amendments  would  be  made: 

a.  Under  Paragraph  4(aX2)., 
paragraph  2.  would  be  revised; 

b.  Under  Paragraph  4(bX2).. 
paragraph  1.  would  be  revised;  and 

c.  Under  Parapaph  4(d)  Inairance 
and  debt  cancellation  coverage.. 
paragraph  11.  would  be  revised: 
paragr^h  12.  would  be  redesignated  as 
paragraph  13.;  and  a  new  paragraph  12. 
would  be  added. 

The  revisions  and  additions  would 
read  as  follows: 


226.4 

4(a)  Deftnitioa. 


4iaX2)  Special  rule:  closing  agent  charges. 

•  t  j^    e.       •         • 

2.  Reiptired  closing  agent.  If  the  credited 
requires  the  use  of  a  closing  agent,  Cses 
charged  by  the  doaing  agent  are  included  in 
the  finance  charge  tmly  if  the  creditor 
requires  the  particular  service,  requires  the 
imposition  of  the  charge,  or  retains  a  portion 
of  the  charge.  Pees  chuged  by  a  third-party 
doaing  agent  may  be  otherwise  exdu<Md 
from  the  finance  charge  under  $  226.4.  For 
example,  a  fee  that  would  be  paid  in  a 
comparable  cash  transaction  may  be 
excluded  under  $  226.4(a)i;]^.  A  charge  for 
conducting  or  attending  a  dosing  is  a  finance 
charge  and  may  be  exduded  only  if  the 
chai^ge  is  induded  in  and  inddental  to^  a 
lumpsum  foe  for  real  estate  dosing  costs 
[may  be]  exduded  under  $  226.4(cK7). 

•  •         •         •         • 

4(b)  BMomples  offintmce  diargee, 


Paragraph  4(bX2). 

1.  Checking  account  chargesJ^A  checking 
or  transaction  account  charge  impKMed  in 
connection  with  a  credit  feature  is  a  finance 
charge  under  $  226.4(b)(2)  to  the  extent  the 
diaige  exceeds  the  charge  for  a  similar 
account  without  a  credit  feature.  If  a  charge 
for  an  account  with  a  credit  fsature  does  not 
exceed  the  charge  for  an  account  without  a 
credit  fsature,  the  charge  is  not  a  finance 
charge  under  §  226.4(b)(2).  To  illustrate: 

i.  A  $5  service  charge  is  imposed  on  an 
account  with  an  overdraft  line  of  credit, 
while  a  $3  service  charge  is  imposed  on  an 
account  without  a  credit  feature;  the  $2 
difference  is  a  finance  charge. 


ii.  A  $5  service  charge  is  imposed  for  each 
item  that  results  in  an  overdraft  on  an 
account  with  an  overdraft  line  of  credit, 
while  a  $25  service  charge  is  imposed  for 
pa3ring  or  returning  the  item  on  a  similar 
account  without  a  credit  feature;  the  $5 
charge  is  not  a  finance  charge.  ^The 
checking  or  transactioo  account  cbaiges 
discussed  in  $  226.4(bK2)  indude,  far 
example,  the  following  situationr 

•  An  account  with  an  overdraft  line  of 
credit  incun  a  $4.50  service  charge,  while  an 
account  without  a  credit  feature  has  a  $2.50 
service  duige;  the  $2.00  difhrencs  is  a 
finance  diarge.  If  the  diCbraooe  is  not  related 
to  account  activity,  however,  it  may  be 
exdudable  as  a  partidpation  fae.  (See  the 
commentary  to  $  228.4(cX4).) 

•  A  service  charge  of  $5.00  for  each  item 
that  triggen  an  ovndraft  credit  line  is  a 
finance  charge.  However,  a  charge  impoaed 
uniformly  fm  any  item  that  overdiawrs  a 
checking  account  regardleas  of  whethar  the 
items  an  paid  or  rettnned  and  whether  the 
account  has  a  credit  faatura  at  not  is  not  a 
finance  char^J 

•  •        •        •        • 

4(d)  bauranoe  and  debt  cancellatiaa 
coverage. 

•  •         •         •         • 

11.  Initio/  term.  i.  The  initial  term  of  the 
insurance  ►or  debt  nancallatiiHr^  coverage 
determines  the  period  fin'  which  a  premium 
amount  ^or  ler^must  be  disdoMd. 
►unlees  tl>e  one-year  option  discussed 
under  comment  4(d)-12  is  available.  For 
puipoees  of  $  226.4(d),  the  initial  term  is  the 
period  for  wliich  the  insurer  at  oeditor  is 
obligated  to  {wovide  covwage.  even  though 
the  consumer  may  be  allowed  to  cancel  the 
coverage  before  that  term  expires. 

ii.  For  example: 

A.  The  initial  term  of  a  property  insurance 
policy  on  an  automobile  tliat  is  written  for 
one  year  is  one  year  even  though  monthly 
premiums  are  paid  and  the  term  of  the  credit 
transaction  is  four  years. 
■  B.  The  initial  term  of  ad  insurance  policy 
is  the  fiill  term  of  the  credit  transaction  if  die 
consumer  pays  or  finances  a  single  premium 
in  advance.-^  (In  some  cases  the  initial  term 
«s  clear,  for  example  a  property  insurance 
policy  on  an  automobile  written  for  one  year 
(even  though  the  term  of  the  credit 
transaction  is  four  yean)  or  a  credit  life 
insiu^nce  policy  for  the  tmm  of  the  credit 
transaction  purchased  by  paying  or  financing 
a  single  premium.  In  other  cases,  however,  it 
may  not  be  clear  what  the  initial  term  of  the 
insurance  is,  for  example,  when  the 
consumer  agrees  to  pay  a  premium  that  is 
assessed  periodically  and  the  consumer  is 
under  no  obligation  to  continue  making  the 
pwyments.  In  cases  such  as  tiiis,  the  cost 
disdosure  may  be  made  on  the  basis  of  a 
premiimi  for  one  year  of  insurance  coverage. 
The  premium  must  be  dearly  labeled  aa 
being  for  one  year.) 

►l2.  Initial  term;  alternative,  i.  A  creditor 
has  the  option  of  providing  cost  disclosures 
on  the  basis  of  one  year  of  insurance  or  debt 
cancellation  coverage  instead  of  a  longer 
initial  term  (provided  the  premium  or  tee  is 
dearly  labeled  as  being  for  one  year)  i£ 

A.  "The  initial  term  is  not  clear,  or 


B.  The  consumer  has  agreed  to  pay  a 
premium  or  fee  that  is  asseesed  periodically 
but  the  consumer  is  under  no  obligatioo  to 
continue  the  coverage  etbu  rrmking  the  initial 
payment 
.  ii  For  example: 

A.  A  credit  life  insurance  policy  providing 
covarage  for  a  30-year  mortg^  loan  has  an 
initial  term  of  30  yean  even  though  pnmium 
peyments  are  made  monthly  and  the 
consimier  is  not  required  to  continue  the 
coverage  after  making  the  initial  payment 
The  creditor  has  the  option  of  tn«fcTt^ 
diadoeures  on  the  basisof  coverage  for  od»> 
year.'^ 
*         •         •         •        • 

4.  In  Supplemrait  I  to  Pait  226.  under 
Section  226.Sa — Credit  and  Chtuge  Card 
ApplicatioM  and  S<Jicitations,  this 
following  amendments  would  be  made: 

a.  Under  Paragraph  Sa(bXl)  Annual 
Percentage  Rate.,  a  new  paiagraph  7.  is 
added; 

b.  Under  Atre^grapA  Sa(bX9)  late 
Payment  Fee.,  s  new  par^raph  2.  is 
added;  and 

c  Under  Paragraph  5a(bXiO)  Over- 
the^Umit  Fee.,  a  new  paiagraph  2.  is 
added. 

The  additions  would  read  as  follows: 


EndCiadR 


f226Je    CredNand 


5a(b)  Requbed  Disckmues.         • 
5aO>Xl)  Annual  Percentage  Rate. 

•  •         •         *         • 

►7.  Increased  penalty  rates.  If  tlte  initial 
rate  will  increase  upon  the  occurrence  of  a 
spedfied  event  such  as  a  late  payment  or  an 
extension  of  credit  that  exceeds  the  credit 
limit,  the  card  issuer  must  disclose  along 
with  the  initial  rete  the  increased  fwnalty  rate 
that  would  apply.  The  issuer  must  also 
disclose  the  specific  condition  or  conditions 
for  imposing  the  increaaed  rete.  such  as 
"22%  APR,  if  60  days  late."  The  issuer  may 
disdose  the  period  for  which  the  iiureased 
rate  will  remain  in  effect,  such  as  "until  you 
make  three  timely  payments."  A  creditor 
need  not  disclose  an  increased  rate  that  is 
imposed  when  credit  privileges  are 
permanently  terminated.^ 

•  •         •         *         * 

5a(bX9)  Late  Payment  Fee. 


►2.  Increased  penalty  rates.  If  the  annual 
percentage  rate  will  iiuseese  as  a  result  of 
late  payments,  the  disclosures  under 
$  226.5iB(b)(9)  must  indude  a  reference  to  the 
disdosures  required  under  $  226.5a(bMl).'^ 

5a(bXlO)  Over-the-Limit  Fee. 
•         *         •         •         • 

►2.  Increased  penalty  rates.  If  the  annual 
percentage  rate  will  increaae  as  a  result  of  the 
cardholder's  exceeding  the  credit  limit  the 
disdosures  uiider  $  226.58(bKlO)  must 
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iaduda  ■  nknaoe  to  tha  dlaclonuw 
raquirad  vadm  S  22e.5«(bMl).^ 

5.  In  Supplement  I  to  Put  226, 
Section  226.6— Initial  Diiclotun 
Statement,  under  Parag^ph  6(aX2).,  ■ 
new  paragraph  1 1 .  would  be  added  to 
read  aa  follows: 
•        •        •        •        • 

Sectkm  226.8— Initial  DImJomum  StotHmiK 


t(a)  Ftnancm  chargt. 

•  •         •         •         • 

Pamgrapi*  B(aM2). 

•  •         •         •         * 

^11.  Incnamd  penalty  ratm.  If  tha  annual 
paroantagi  rata  wiU  incraaaa  upon  tha 
occunanca  of  a  spadflad  avant  tnch  as  a  lata 
payment  or  an  axtansion  of  credit  that 
aiiaads  the  cradit  limit,  tha  craditor  must 
dlsclosa  along  with  tha  Initial  rata  tha 
Incrsaaad  panalty  rata  that  would  apply.  TIm 
lasusr  must  also  diaclosa  tha  specific 
oooditlon  tor  impoalng  tha  innsasad  rats, 
such  as  "22%  APR.  if  60  days  lata."  Tha 
iasuar  may  dlsclosa  tha  period  for  which  tha 
lauaessd  rata  will  ramaln  in  afhct.  A 
oradttor  need  not  dtscloaa  an  inoeasad  rata 
that  la  impoead  when  credit  privUapia  are 
psnnaDantly  larminelad.^V 

•  •         •         •         • 

6.  In  Supplement  I  to  Part  228.  under 
Section  22e.7— Periodic  Statement,  the 
foUowiiu;  amendments  would  be  made: 

a.  Under  introductory  text,  a  new 
penonph  3.  would  be  added: 

b/Uiuier  Paramph  7(e)  Balance  on 
Pfhich  finance  char^  computed.,  a  new 
paragraph  10.  would  be  added; 

c.  Unwtr  Paragraph  7(fl  Amount  of 
finance  charge.,  a  new  paragraph  9. 
would  be  added;  and 

d.  Under  Paragmph  7(f)  Free-ride 
period.,  a  new  paragraph  2.  would  be 
added. 

The  additiona  would  read  aa  fbllowa: 


1291.7 


^3.  Same-oB-caah  (nuiaoctions.  Soma 
crsditots  oflar  s  dafwrad  payment  fsatuie  far 
purchaaas  in  which  coosuman  avoid  finaaca 
charges  if  tha  purchase  balance  is  paid  in  hill 
bv  a  csrtain  data.  For  example,  no  Wnanow 
chaiga  is  impoaad  on  a  S500  purchase  made 
in  January  if  tha  $500  balanoa  is  paid  by 
March  31. 

L  Balanoet  mbfect  to  periodic  nrtss.  Under 
$226. 7(a).  cradiiors  must  diacioaa  tha 
balances  subject  to  periodic  nt«s  during  a 
billing  cycle.  The  deferrad  payment  balanoa 
(SSOO  in  this  example)  is  not  subject  to  a 
periodic  rata  for  billing  cycles  between  the 
date  of  purchase  and  the  payment  due  date. 
Periodic  statements  sent  for  thoae  billing 
cycles  should  not  include  tha  ilehffad 
payment  balance  in  tha  balance  tWicloaaH 
under  $  226.7(e).  Al  the  creditor's  option,  this 
amount  may  be  disclosed  on  periodic 
statements  provided  it  is  identified  by  a  term 
other  than  the  term  used  to  identify  the 
balance  discloaad  under  $220. 7(a). 


U.  Amount  of  finance  charge.  Under 
1 226. 7(f).  creditors  must  disclose  finance 
cfaargas  imposed  during  a  billing  cycle.  For 
soma  same-as-cash  purchases,  the  creditor 
may  impoee  a  finance  charys  from  tha  data 
of  purchase  if  the  defBrrad  payment  belance 
($500  in  this  example)  is  not  peid  In  full  by 
the  due  data,  but  will  not  impoaa  finance 
charaas  far  billing  cycles  between  the  date  of 
purchase  and  the  peyment  due  data.  Periodic 
statements  for  billing  cycles  praceding  tha 
payment  due  data  sbould  not  include  in  the 
finance  chaiga  diadoaed  under  $  22e.7(f)  tha 
amounts  a  inniumw  may  owe  if  tha  daiarred 
payment  balanoa  is  ikM  paid  in  full  by  the 
payment  due  date.  In  this  example,  the 
Pafaruaiy  periodic  statement  should  not 
identify  as  finance  charges  Interest 
sttributable  to  tha  $500  January  purchase.  At 
the  creditor's  option,  this  amount  may  be 
dlsrloeed  on  periodic  statements  provided  it 
is  identified  by  a  term  other  than  "finance 
cherps." 

lii.  Free-ride  period.  Assuming  monthly 
billing  cycles  ending  at  month-end  and  a 
ftee-ride  period  ending  on  the  25th  of  the 
following  iMinth.  hen  are  two  examplea 
illustrating  how  s  creditor  may  comply  with 
the  raquiiement  to  discloea  the  free^ide 
period  applicable  to  a  dafsTred  payment 
balanoa  ($900  in  this  example),  and  with  the 
14-day  rule  for  mailing  or  deliveriag  periodic 
ints  beibra  '"«p'^*"g  flnenra  cheigss 


f  126.14    DeHrmineMon  of  Annual 


•        •        •        •        • 

1  Mc)  Annual  pereentaga  rate  for  periodic 
sfatements. 


(see  $220.5): 

A.  The  oedMor  could  include  the  $900 
purchase  on  tha  periodic  ststement  raflecting 
eooount  activity  for  February  and  sent  on 
Match  1  and  identify  March  31  as  the 

Symant  due  date  far  the  $800  purcheaa. 
ha  craditor  could  abo  identify  Meich  31  es 
the  peyment  due  deta  far  any  odiar  amounts 
dus  on  March  25.) 

B.  The  craditor  could  include  tha  $500 
purchase  on  tha  periodic  statement  raflecting 
activity  far  March  and  sent  on  April  1  and 
klanlify  April  25  as  tha  paymant  due  date  far 
the  $800  purchase,  permitting  the  oonsuav 
to  svoid  finance  charges  if  tha  $500  is  paid 
in  hiU  by  April  25 -< 


7(el  Balance  on  which  finattce  dtaige 
computed. 

^10.  Same-as-coMh  transactions.  See 

comment  7-3(i).-^ 

7(f)  Amount  of  finance  charge. 
•         •         •         •         • 

^^  Same-as-cash  transactions.  See 

nt  7-3(11).-^ 


7(3i  Free-ride  period. 

•  •         •         •         • 

^2.  Same-as-cash  transactions.  See 
comment  7-3(iii).-^ 

•  •         •         •         • 

7.  In  Supplement  I  to  Part  226. 
Section  226.14 — Determination  of 
Annual  Percentage  Rate,  under 
Paragraph  14(c)  Annual  percentage  rate 
for  periodic  statements.,  paragraph  5. 
and  paragraph  10.  would  revised  to  read 
as  follows: 


5.  Transaction  charges.  1.  Section 
228.14(c)(3)  transaction  charges  include,  for 
example: 

A.  A  loan  fse  of  $10  imposed  one 
particular  advance. 

B.  A  chaiga  of  3%  of  the  amount  of  each 
transaction. 

ii.  The  raferencs  to  avoiding  duplication  in 
the  computation  requires  that  the  amounts  of 
transactions  on  which  transection  charges 
erwa  imposed  not  be  included  both  in  the 
amount  of  total  balancea  and  in  tha  "other 
amounts  on  which  a  flnaiy  chaiga  was 
imposed"  figun.  ^In  a  multifaahired  plan, 
creditars  mey  sepeiately  consider  each  bona 
fide  faetura  in  the  calculatiaa  of  the 
denominator.^  For  fiiidier  explanation  and 
examples  of  how  to  determine  the 
components  of  this  fannula.  aae  appendix  P. 
•        •        •        •        • 

10.  ^Prior-cycle  adjustments.  I  Tie 
annual  percentage  rate  reflects  die  finance 
charges  imposed  during  the  billing  cyde. 
However,  finance  chaigss  imposed  during 
the  billing  cycle  may  ralate  to  activity  in  a 
prior  cjrda.  Examples  of  circumstances  wbaa 
this  may  occur  era: 

A.  A  oaah  advaiice  Ihet  occurs  on  die  leal 
day  of  a  billing  cycle  on  an  account  that  usee 
the  transaction  data  to  flgura  flnanna  cheigsa. 
and  it  is  impacticeble  to  post  the  transsctioo 
until  tbs  foUowii^  cycle. 

B.  An  adjustment  to  die  fhienne  chaigs  is 
made  following  the  reeolution  of  a  billtag 
error  dispute. 

C  A  consumer  fisils  to  pey  tha  purchase 
balance  under  a  defsrrad  peyment  feeture  by 
the  payment  due  date,  and  Unenre  cheiges 
aie  impnaed  from  tha  data  of  puichese. 

IL  Pinanos  chargss  lelating  to  ecthrlty  in 
prior  cycles  should  be  refiectad  in  the  annual 
percentags  rate  for  the  billing  cycle  in  which 
the  rheigas  era  poeled.  If  the  craditor  uses  the 
t|Uotient  method  to  celculate  the  aimual 
percentage  rate,  the  numerator  wrould  Include 
the  amount  of  any  transection  chaigss  plus 
any  other  finance  chaigas  posted  during  the 
billing  cycle.  Balances  ralsting  to  tha  finance 
charge  adjustment  may  be  included  in  the 
denominator  if  permitted  by  the  legal 
obligation,  the  transaction  was  impracticable 
to  poet  in  the  pnvious  cycle  due  to  its 
Hming,  or  the  charge  ralates  to  an  adjustment 
such  ss  the  resolution  of  s  billing  error 
disfHite  or  an  unintentional  posting  error.  An 
snnusl  percentage  rate  calculated  under  this 
peragraph  shall  not  be  less  than  the  highest 
rate  determined  by  multiplying  each  periodic 
rata  imposed  during  the  billiiu  cycle  by  the 
number  of  periods  in  s  yaer."^  (TVonsoctions 
at  end  of  billing  cyde.  The  annual  percentage 
rate  reflects  transactions  and  charges 
imposed  during  the  billing  cycle.  However,  it 
may  be  Impracticable  to  post  a  transaction 
that  occurs  at  the  end  of  a  billing  cycle  until 
the  following  cycle,  such  as  a  cash  advance 
that  occurs  on  the  last  day  of  a  billing  cycle 
and  is  posted  to  the  account  in  the  following 
cycle.  A  card  issuer  that  uses  the  date  of  the 
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transacdcHi  to  figura  finance  charges  should 
calculate  the  annual  percentage  rate  as 
follows  for  the  billing  cycle  in  which  the 
transaction  and  charges  are  posted: 

1.  The  denominator  is  caloilated  as  if  the 
transaction  occurred  on  the  first  day  of  the 
billing  cycle;  and 

IL  The  niunerator  includes  the  amoimt  of 
the  transaction  chaigs  plus  all  finance 
charges  derived  from  the  application  of  the 
periodic  rate  to  the  amount  of  the  transaction 
(including  all  charges  from  a  prior  cycle).) 


Secietaiy  of  the  Board  under  delegated 
audiority,  December  1, 1997. 

WOUaai  W.  miaa. 

Secretary  of  the  Board. 

(FR  Doc  97-41896  Filed  12-8-47;  8:45  am] 

MUMQ  ooot  ttia-ei-p 


8.  In  Supplement  I  to  Part  226. 
Section  226.18 — Content  of  Disclosures, 
imder  Pqrtiffaph  18(g)  Payment 
schedule.,  &e  18(g)  heading  would  be 
revised,  and  a  new  paragraph  4.  would 
be  added  to  read  as  follows: 


Subpart  C—Clooad  End  CradH 


f22t^18   ContsntofMaeloauraa. 


IParagmph]  18(g)  Payment  schedule. 


^4.  Timing  of  payments.  Creditora  must 
disclose  when  payments  are  due,  including 
tha  calendar  date  that  the  beginning  payment 
is  due.  For  example,  a  creditor  may  disclose 
that  payments  are  due  "monthly  beginning 
on  July  1, 1998."  A  reforence  to  the 
occurrence  of  a  patticular  event,  for  example, 
discloaing  that  the  first  payment  is  due  "30 
days  after  the  completion  of  construction.''  is 
not  sufficient  If  the  beginning-payment  date 
is  unknown,  the  creditor  must  use  an 
estimated  date  and  label  the  disclosure  as  an 
estimate  punuent  to  S  226.17(c).-^ 

*  •         •         •         • 

9.  In  Supplement  I  to  Part  226, 
Section  226.33 — Requirements  for 
Reverse  Mortgages,  under  Paragraph 
33(cXl)  Costs  to  consumer,  in  paragraph 
2.,  a  new  sentence  is  added  at  the  end 
of  the  paragraph  to  read  as  follows: 

•  •        •        •        • 

Subpart  E—Spadal  Rulaa  for  Cartsin  Home 


1228.33    ftaquirsmanis  lor  Revarsa 


33(c)  Projected  total  cost  of  credit. 
Pamgmph  33(cXl)  Costs  to  consumer. 

•  *         *         •         • 

2.  Aniuiity  costs.  *  *  ■  ^For  example, 
this  includes  the  costs  of  an  annuity  that  a 
creditor  offers,  arranges,  assists  the  consumer 
in  purchasing,  or  that  the  creditor  is  aware 
the  consumer  is  purchasing  as  a  part  of  the 
transaction.-^ 

•  •         •         •         « 

By  order  of  the  Boerd  of  Govenaors  of  the 
Federal  Reserve  System,  acting  through  the 


DEPARTMENT  OF  TRANSPORTATKNI 

FddanI  Avialion  Admbiistrallon 

14CFRPMt38 

{Doekst  No.  97  NM  246  AD] 

AhwodMiiMs  DirsetlvM;  Fokkar 
MocM  F28  Mark  0070  and  Itark  0100 
Sartas  Airplanas 

AQENCY:  Pederal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

aUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Fokker  Model  P28  Mark  tX)70  and  Mark 
0100  series  airplanes.  This  proposal 
would  reouire  inspection  of  the  wing 
leading  edge  sections  for  the  correct 
amoimt  of  bleed  air  exhaust  holes,  and 
corrective  actions,  if  necessary,  l^is 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  propmed  AD  are 
intended  to  prevent  malfunction  of  the 
wing  leading  edge  thermal  anti-ice 
system,  which  could  result  in  reduced 
controllability  of  the  airplane  and/or 
reduced  structural  integrity  of  the  wing 
due  to  overiieating. 

DATES:  Comments  must  be  received  by 
January  8, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docj»t  No.  97-NM- 
248-AD.  1601  Land  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Conunents  may  be  inspected  at  this 
location  between  9:00  ajn.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Services  B.V.,  Technical  Support 
Department,  P.O.  Box  75047. 1117  ZN 
Schiphol  Airport,  the  Netherlands.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton. 
Washington. 


FOR  FURTHER  MFORMATKM  CONTACTS 
Intematimial  Branch.  ANM-116.  FAA. 
Tran^iort  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton.  Waahingtoo 
96055-4056;  telephone  (425)  227-2110: 
fax  (425)  227-1149. 

SUPf*LEMENTARY  MFORMAT10N: 
fiOinnieuts  lavilad 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunants  as 
they  may  desire.  ComiQunications  shall 
identify  the  Rules  Docket  number  and 
be  sulmiitted  in  triplicate  to  the  addiees 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  beftue  taking  action  on  the 
proposed  rule.  The  pn^iaaals  contained 
in  mis  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  econotnic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  reptxi 
summarizing  each  FAA-public  contact 
ctmconed  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

CcMnmenten  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-248-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commentw. 

Availability  crf^NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-248-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Diaciission 

The  Rijksluditvaartdierst  (RLD), 
which  is  the  airworthiness  authority  fin- 
the  Netherlands,  notified  the  FAA  that 
an  imsafe  condititm  may  exist  on  all 
Fokker  Model  F28  Mark  0070  and  Marin 
0100  series  airplanes.  The  RLD  advises 
that,  during  assembly  of  a  Fokker  Model 
F28  Mark  0100  series  airplane,  it  was 
discovered  that  the  number  of  bleed  air 
exhaust  holes  in  one  of  the  wing  leading 
edge  sections  was  not  in  conformity 
with  type  design.  Subsequent 
investigation  revealed  that  some  spare 
wing  leadii^  edge  sections  did  not  have 
any  bleed  air  exhaust  holes  present. 
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MlMlng  bleed  air  exhaust  hoiet  may 
cauae  improper  bleed  air  diculation 
within  this  wing  thermal  anti-ice  system. 
This  condition,  if  not  corrected,  could 
result  in  malhinction  of  the  wing 
leading  edge  thermal  anti-ice  system, 
which  could  raeuh  in  reduced 
controllability  of  the  airplane  and/or 
reduced  structural  inte^ty  of  the  wing 
due  to  overheating. 

Explanation  of  lelerant  Sanrioe 
InfbnBatioa 

Fokker  has  issued  Service  Bulletin 
SBFlOO-57-032.  dated  August  21. 1995. 
which  deeoribes  pmoedurea  for  a  one- 
time visual  inspection  of  the  wing 
leading  edge  sections  for  the  correct 
amount  of  bleed  air  exhaust  holes,  and 
rework  of  the  wing  leading  edge 
sections  to  add  the  correct  amount  of 
holes,  if  necessary.  The  service  bulletin 
also  describes  procedures  for  visual 
inspection  of  the  adjacent  structiue  of 
certain  wing  leading  edge  sections  to 
detect  heat  damage,  and  repair,  if 
neceasary.  The  service  bulletin 
references  Fokker  Component  Service 
Bulletin  D14O0O-57-OO4.  dated  August 
21. 1995,  as  an  addttioaal  souroes  of 
service  infasBMtion  for  a  aD»4JbBe  visual 
inspection  of  the  wing  leading  edge 
sections  held  in  spares  for  the  correct 
amount  of  bleed  air  exhaust  holes,  and 
rework  of  the  wing  leading  edge 
sections  to  add  the  correct  amount  of 
holes,  if  necessary.  Accomplishment  of 
the  actions  specified  in  the  service 
bulletins  is  intended  to  adequately 
address  the  identified  unsafo  condition. 
The  RLO  classifled  theee  service 
bulletins  as  mandatory  and  issued 
Dutch  airwoithinaas  directive  BLA  No. 
1995-087  (A),  dated  August  31,  1995.  in 
«der  to  assure  the  continued 
airworthiness  of  these  airplaoas  in  the 
Netherlands. 

FAA'a  Conclusions 

These  airplane  models  are 
manufactured  in  the  Netherlands  and 
ara  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLO  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Explanation  of  leqniraaMDts  of 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
SMaa,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  deaciihed 
piwioualy.  except  as  discussed  below. 

DUIatences  Between  Prepoaed  Rob  and 
Service  Bulletin 

Fokker  Service  Bulletin  SBFlOO-57- 
032.  dated  August  21, 1995.  specifies 
that  operators  are  to  contact  the 
mannfecturer  for  repair  instructions  if 
any  heat  damage  is  found.  However,  this 
proposed  AD  wrould  reoulre  that  the 
repairs  be  acoomplishea  in  accordance 
with  a  method  approved  by  the  F^^ 

Coat 


The  FAA  estimates  that  131  Fokker 
Model  F28  Mark  0070  and  Mark  0100 
series  airplanes  of  U.S.  registry  would 
be  aifccted  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  aooompU^  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Baeed  on 
these  figures,  the  cost  impact  of  the 
propoeed  inamction  on  U.S.  operators  is 
estimatBd  to  be  <7.860,  or  $80  per 
airplane. 

The  ooet  impact  figxire  discussed 
above  is  beaedoo  assumptions  that  no 
operator  baa  yet  aooompnshed  any  of 
the  propoeed  Mqulrements  of  this  AD 
action,  and  diat  no  operator  would 
aooompliah  thoee  actions  in  the  future  if 
this  AD  were  not  adopted. 


The  regulations  proposed  herein 
would  not  have  sutMtantial  direct  offsets 
on  the  States,  on  the  relationahip 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
powCT  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
propoaal  would  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regiilation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  IX)T 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 


action  is  contained  in  the  Rules  Dodcet 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADOftCSSES. 

List  of  Sobiacls  bi  14  CFK  Fait  M 

Air  tianspattation.  Aircraft.  Aviatioa 
safisty.  Safety. 

The  Fnqpoeed  Amendmeel 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administratis  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-nAIRW0flTHMESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  reed  es  follows: 

Airihart^  49  U.S.C  10a(g),  40113, 44701. 
f».U   (Amenaad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthineas 
directive: 

Fsirhi  Docket  97-NM-24a-AO. 

AppiiaOuIity:  All  Modal  F2S  Mark  0070 
and  Mark  0100  series  aitplaMS,  oaitlficatad 
in  any  cstapoty. 

Nets  1:  This  AO  applies  to  «w:h  airplane 
idsotitlad  in  the  praosdiM  appUcabUity 
provision.  ragsTdlsss  of  msthsr  it  ha*  been 
olhanfviae  modi  Bed,  altand.  or  rspaiied  in 
tiw  SMS  aub)sct  to  the  laquiranMnta  of  this 
AO.  For  aiiplwMfl  diat  hsve  bean  modified, 
altered,  or  repsiied  so  that  die  parConnanoa 
of  tlia  raquizemanti  of  tlds  AO  is  afbctsd,  Iha 
ownar/opantpr  must  rs«|usst  approval  Cor  an 
ahsraative  msthod  of  oan4>Uaaoa  in 
anmrrtance  with  paragraph  (c)  of  this  AD. 
The  request  ■!«»»  inchida  an  ssaassment  of 
the  effect  of  the  modificatiaii.  altaratioa.  or 
rspair  od  the  unsafe  oooditkm  addreaaad  by 
this  AD:  and,  if  tha  unsafe  condition  has  not 
bean  aliminatsd,  tha  raquest  should  inchida 
•pacific  propoaad  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
socamplishsd  previously. 

To  prevent  malfunction  of  tha  wing  leading 
edge  dtarma]  anti-ic«  system,  which  could 
result  in  reduced  controllability  of  the 
airplane  and/or  reduced  stnictuial  inta^ty 
of  the  wing  due  to  overheating,  acoompliah 
the  following: 

(a)  Within  60  dsys  sffer  the  eCbcUve  data 
of  this  AD,  inspect  all  wing  leading  edge 
sections  for  tha  presence  of  the  correct 
number  of  bleed  air  exhaust  holes,  in 
accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  Pokksr 
Service  Bulletin  SBFlOO-57-032,  dated 
August  21, 1995.  If  any  missing  holes  are 
detected,  prior  to  further  flight,  accomplish 
paragraph  (a)(1)  and  (aM2)  of  this  AD,  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin: 
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(1)  Rswotk  tha  aflected  %ving  leading  edge 
section(s)  to  add  the  correct  number  of  holes, 
and 

(2)  Peifoim  a  visual  inspection  of  the 
auxiliary  spar  or  front  spar,  as  applicable,  to 
detect  faMt  damage.  If  any  heat  damage  is 
detected,  prior  to  further  flight,  repair  the 
aCEscted  structure  in  accordance  with  a 
method  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate. 

(b)  As  of  the  eflective  date  of  this  AD,  no 
person  shall  install  a  wing  leading  edge 
section,  unless  it  has  been  inspected  for  the 
presence  of  the  correct  number  of  bleed  air 
exhaust  holes,  and  reworked,  if  necesaaiy,  to 
add  the  correct  number  of  holes,  in 
accordance  with  Fokker  Component  Service 
Bulletin  D14000-67-004,  dated  August  21. 
1995. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  accepteble  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Nets  2:  information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  vidth  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(d)  Special  flight  permits  may  be  issusd  in 
aocerdanoe  %nth  se^oiu  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  tha  airplane  to 
a  location  whtne  the  reqidrements  of  this  AD 
csn  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  direc:tive  BLA  No. 
1995-067  (A),  dated  August  31. 1995. 

Issued  in  Rmiton.  Washington,  on 
Decnnber  2, 1997. 

DarrsUM.! 


Acting  htanagar,  Tnuuport  Aiijdane 
IXrectorate,  Aiicrafi  Ceitification  Service. 
(FR  Doc  97-32113  Filed  12-8-97;  8:45  am] 
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Airworthineas  Dtracttvea;  Aerospatiale 
IModal  ATR72  Sariaa  Alrplanaa 

AOaiCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

aUMMARV:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 


directive  (AD)  that  is  applicable  to 
certain  Aerospatiale  Model  ATR72 
series  airplanes.  This  proposal  would 
require  removal  of  certain  landing  gear 
attachment  pins,  and  replacement  of  the 
pins  with  serviceable  pins.  This 
proposal  is  prompted  by  issuance  of 
mandatory  contintiing  airworthiness 
information  by  a  foreign  dvil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent'wear  of  the 
attachment  pins,  which  could  result  in 
collapse  of  tne  main  landing  gear. 
DATES:  Comments  must  be  received  by 
January  8. 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
280-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  ajn.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03.  France.  This 
■information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  N<»th  Capitol 
Stieet,  NW.,  suite  700,  Washington.  DC 
FOR  FURTHER  SIFORMATION  CONTACT: 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425) 227-1149. 

SUPPI^MENTARY  WtFORHATION: 


Comments  Invited 

» 

Interested  persons  are  invited  to 
participate  in  the  malting  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commuiucations  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  AU  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Coinments  are  specifically  invited  on 
the  overall  regtilatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 


summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  thia 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
subnutted  in  res{>onse  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statemmt  is  made:  "Comments  to 
Docket  Number  97-NM-280-AD."  The 
postcard  will  be  date  stan^Md  and 
returned  to  the  commenter. 

Availability  of  NPKhfa 

Any  parson  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-280-AD,  1601  Lind  Avenue. 
SW..  Renton,  Waahington  08055-4056. 

Kscuaaion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Aerospatiale  Model  ATR72  series 
airplanes.  The  DGAC  advises  that  failed 
main  landing  gear  (MLG)  pins  have  been 
found  during  routine  inspections.  The 
failure  has  been  traced  to  inadequate 
quality  control  of  the  MLG  attachment 
pins  during  manufacture.  Failure  of  the 
MLG  attachment  pins,  if  not  corrected, 
coidd  result  in  collapse  of  the  MLG. 

Eiq»lanation  of  Relevant  Serrioe 
loformatioa 

Anospatiale  has  issued  Service 
Bulletin  No.  ATR72-32-1036.  and  No. 
ATR72-32-1037,  both  dated  June  19, 
1996,  which  describe  procedures  for 
removal  of  certain  attachment  pins  of 
the  MLG,  and  replacement  of  the  pins 
with  serviceable  pins.  The  Aerospatiale 
service  bulletins  reference  Messier- 
Dowty  Smvice  Bulletin  No.  631-32-125, 
dated  May  7, 1996,  and  No.  631-32- 
126,  dated  May  7, 1996,  as  the 
appropriate  sources  of  service 
information  for  accomplishment  of 
these  actions.  The  DGAC  classified  the 
Aerospatiale  service  bulletins  as 
mandatory  and  issued  Ftmich 
airworthiness  directive  96-096-029(6), 
dated  May  9, 1996,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

FAA'a  CoBchiaions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement  Pursuant  to 
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this  bilateral  airwrorthiness  agreement, 
the  OGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
•ction  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanatioa  of  RaqairementB  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identlBed  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
t3rpe  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 

Cestlmpecl 

The  FAA  estimates  that  30  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  18  workhoun  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  operaton.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
S42,120.  or  $1,080  per  airplane. 

The  cost  impact  ngure  oiscussed 
above  is  baaed  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
(»oposal  would  not  have  suCBcient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  AssessmenL 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  oegadve. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  ccmtained  in  the  Rules  Docket 


A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


List  ofSobjacts  ia  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safoty. 

TTiePropoeed  Amendment 

Accfwdingly,  puraucmt  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  M-AIRWORTHINESS 

omEcnvES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathorttr.  49  U.S.C  10e(g),  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aar— partaie;  Dodnt  07-NM-280-AD. 

Applicability:  Model  ATR72  seriet 
airplanes:  »m  identified  in  AertMpatiale 
Service  Bulletin  No.  ATR72-32-103e.  dated 
June  19. 1996,  and  Aerospatiale  Service 
Btilletin  No.  ATR72-32-1037,  dated  June  19. 
1996;  oactificated  in  any  cstagniy. 

Nete  1:  Thi*  AD  appUea  to  each  aiipiane 
identified  in  tlie  preoedina  applicability 
provision,  regardless  of  whether  it  lias  been 
otherwiM  modified,  altered,  or  repaired  io 
the  area  subfect  to  the  requiramenta  of  this 
AD.  For  airplane*  tliat  have  been  otherwise 
modified,  altered,  or  repaired  ao  that  the 
performance  of  the  requirementa  of  thia  AO 
ia  afiactad,  the  ownar/operator  muat  requeat 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  thia  AD.  The  request  ahould  include  an 
aaaeaament  of  the  efbct  of  the  modification, 
alteration,  or  repair  on  thvunaafa  condition 
addreeaed  by  this  AO;  and,  if  the  unaale 
condition  has  not  been  eliminated,  the 
request  should  include  apecific  piupuaed 
actions  to  addreas  it 

Compliance:  Required  as  indkalsd.  aalass 
aooonplished  previously. 

To  prevent  wrear  of  the  landing  gear 
attachment  pina.  which  could  result  in 
collapse  of  the  main  landing  gear  (MLG). 
accomplish  the  fDllowing: 

(a)  Within  12  months  after  the  effective 
date  of  thia  AD,  remove  the  MLG  leg  hinge 
pins  and  side  brace  assembly  center  pins 
having  the  part  numbera  (P/N)  specified  in 
paragraph  B.  of  the  Planning  Information  of 
Aanspatiale  Service  Bulletin  No.  ATR72- 
32-1036.  dated  June  19. 1996;  and  replace 
the  pina  with  avviceable  pins,  in  accordance 
with  the  Aerospatiale  aervice  bulletin  and 
Meaaier-Dowty  Service  Bulletin  Na  B31-32- 
125.  dated  May  7. 1996. 

(b)  Prior  to  the  accumulation  of  15.000 
landinga  aince  the  laat  overhaul  of  the  MLG. 
or  within  8  yeera  aince  the  last  overhaul  of 


the  MLG,  whichever  occurs  first:  Remove  the 
MLG  SMringing  lever/banel  pins  and  shock 
absorber/univeraal  joint  hinge  pins  having 
the 

P/N's  specified  in  paragraph  B.  of  the 
Planning  Infiirmation  of  Aerospatiale  Service 
Bulletin  No.  ATR72-32-1037,  dated  June  19, 
1996;  and  replace  the  pina  with  serviceable 
pina;  in  emordanre  with  tlte  Aerospetiale 
service  bulletin  and  Measier-Oowty  Service 
Bulletin  Na  631-32-126,  dated  May  7. 1996. 

Note  2:  Serviceable  pim  include  those  thst 
have  been  removed,  inapected,  and  marked 
with  green  paint  in  accordance  with  Mesaier- 
Eknvty  Service  Bulletin  No.  631-32-125. 
dated  May  7, 1996;  or  Meaaier-Dowty  Service 
Bulletin  No.  631-32-126,  dated  May  7, 1996; 
aa  applicable. 

(c)  As  of  the  eflsctive  date  of  this  AO,  no 
person  ahall  install  any  MLG  pin  having  a 
part  number  identified  in  Aerospatiale 
Service  Bulletin  No.  ATR72-32-1036.  dated 
June  19, 1996,  or  Aerospatiale  Service 
Bulletin  Na  ATR72-32-1037,  dated  June  19. 
1996,  on  any  airplane  unleaa  that  pin  ia 
considered  to  be  serviceable  in  accordance 
with  the  applicable  aervice  bulletin. 

(d)  An  alternative  method  of  compliance  or 
adjustmsnt  of  the  compliance  time  that 
provides  an  acceptable  level  of  safsty  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116.  FAA. 
Traiuport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  msy  add  conunents  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  Si  InfbrmatioB  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  thia  AO,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(a)  Special  Bight  permits  may  be  issued  in 
accordance  with  aections  21.197  and  21.199 
of  the  Fedaral  Aviation  Ragulatiens  (14  CFR 
21.197  and  21.199}  to  operate  the  airplane  to 
a  location  when  the  requirements  of  this  AO 
can  be  accomplished. 

Nate  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-096- 
029(B).  dated  May  9. 1996. 

Issued  in  Renton.  Washington,  on 
December  2. 1997. 

DanraU  M.  Pedersoa. 

Acting  Ktanager,  Transport  Airplane 
DirectoratB,  Aircmft  Certification  Service. 
(FR  Doc  97-32111  Filed  12-8-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION      SUPPt^MENTARY  MFORMATION: 


Explanation  of  Ralevaat 


Federal  Aviation  Adminiatralion 
14CFRParta0 

(Docket  No.  Sr-NM-eS-AOI 

RM2120-AA64 

AinworthinaM  CNractlvaa:  Boeing 
Modal  747-400  Sariaa  Alrplanaa 

AOBICY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  nUemakiog 
(NPRM). 


V.  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to 
certain  Boeing  Model  747-400  series 
airplanes.  This  proposal  would  require 
a  one-time  inspection  of  the  separation 
between  the  galley  power  Cseder  and 
static  groimd  wiring,  and  the  adjacent 
passenger  oxygen  system  tubing  in  the 
forward  ceiling  area  above  the  door  At 
galley;  and  rerouting  of  wiring,  and 
installing  clamps  and  sleeves,  if 
necessary.  This  proposal  is  prompted  by 
reports  of  inadequate  clearance  between 
the  galley  power  feeder  wiring  and 
passenger  oxygen  system  tubing.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such  inadequate 
clearance,  which  could  result  in  a  fire 
in  the  ceiling  area  above  the  door  4 
galley  due  to  chafing  of  wiring  on 
^oxygen  system  tubio^. 
DATES;  Comments  must  be  received  by 
January  23, 1908. 
AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  97-NM- 
65-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:(X> 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  nde  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
06124-2Z07.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Und 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  MP0RMAT10N  CONTACT: 
Susan  Letcher,  Aerospace  Engineer. 
Sjrstems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue,  SW.,  Renton, 
Washington:  telephone  (425)  227-2670; 
Cbx  (425)  227-1181. 


Comments  Invilad 

Interested  persons  are  invited  to 
participate  in  the  malring  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  aigiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
amcemed  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Conunenters  washing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUoMfing 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-65-AD."  The 
postcard  Mrill  be  date  stamped  and 
returned  to  the  commenter. 

AvailaliUity  of  NPKMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
97-NM-65-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discuasum 

The  FAA  received  reports  of 
inadequate  clearance  between  the  galley 
power  feeder  wiring  and  the  ad|acent 
passenger  oxygen  system  tubing  in  the 
forward  ceiling  area  above  the  door  4 
galley  on  a  number  of  Model  747-400 
series  airplanes,  including  one  in 
assembly.  Inadequate  clearance  between 
wiring  and  oxygen  tubing  can  result  in 
chafing  of  the  wiring  on  die  tubing,  and 
resultant  electrical  arcing,  which  cotUd 
damage  the  oxygen  tubing.  If  the 
damaged  tubing  is  pressurized,  oxygen 
could  leak  in  the  vicinity  of  the 
electrical  arcing.  This  condition,  if  not 
corrected,  cotdd  residt  in  a  fire  in  the 
ceiling  area  above  the  door  4  galley. 


The  FAA  has  reviewed  and  appiovod 
Boeing  Alert  Service  Bulletin  747- 
2SA3137,  dated  March  13. 1007.  «rfaich 
describes  procedures  for  a  one-time 
inspection  of  the  separation  between  dw 
galley  power  feedv  and  static  groimd 
wiring,  and  the  adjacent  passenger 
oxygen  system  tubing  in  the  forward 
ceUing  area  above  the  dow  4  galley;  and 
rerouting  of  wiring,  and  inatalling 
clamps  and  sleeves,  if  necesaary.  to 
obtain  adequate  separation. 

Explanation  of  Requireewnts  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  prodticts  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin 
described  previously. 

Difierenoes  Between  the  Alert  Serrioe 
Bulletin  and  This  Proposed  AD 

The  alnt  service  bidletin  separates 
affected  airplanes  into  two  groups 
(Groups  1  and  2),  and  recommends 
compliance  within  90  days  and  18 
months,  respectively,  for  those  groups^ 
In  addition  to  providing  oxjrgen  to 
passengers  in  die  event  of  an  in-flight 
depressurization,  the  oxygen  system  on 
Group  1  airplanes  also  can  provide 
therapeutic  oxysen.  The  oxygen  tubing 
on  Group  1  airplanes  is  always 
pressurized  with  oxygen  because  of  this 
therapeutic  oxygen  feature.  The  oxygen 
tubing  on  Group  2  airplanes  is  only 
pressurized  when  the  passenger  oxygen 
system  is  activated  in  the  event  of 
depresstuization.  Chafing  of  wires  on 
pressurized  oxygen  tubing  (i.e..  Group  1 
airplanes)  represents  a  greater  fire 
hazard;  therefore,  the  alert  service 
bulletin  recommends  earlier  compliance 
for  that  group. 

The  manufacturer  has  advised  the 
FAA  that  most  Group  1  airplanes  have 
alreedy  volimtarily  accomplished  the 
actions  specified  in  the  alert  service 
bulletin,  and  no  cases  of  rhafing  have 
been  foimd.  In  light  of  this,  the  FAA  has 
determined  that  a  compliance  time  of  18 
months  for  both  Group  1  and  Group  2 
airplanes  will  provide  an  acc^table 
level  of  safety. 

Cost  Impact 

There  are  approximately  452  Boeing 
Model  747-400  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet 
The  FAA  estimates  that  36  airplanes  of 
U.S.  registry  would  be  afiected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
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actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AO  on  U.S.  operators  is  estimated  to  be 
$4,320.  or  SI 20  per  airplane. 

The  cost  impact  figure  discussed 
shove  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AO 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AO  wera  not  sdopted. 

Ragulatory  Impact 

The  regulations  proposed  herein' 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "sisnificant  rule"  under  the  EKTT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


LM  of  Subjects  in  14  CFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  AmendineBt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  a»-AIRWORTHINESS 
OIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aatkorlty:  49  U.S.C.  10e(g),  40113. 44701. 

|3t.l3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

:  Docket  97-NM-e»-AO. 


Applicability:  Model  747-400 1 
aiiplsnw;  ••  listed  in  Boeing  Alert  Service 
Bulletin  747-2SA3137.  dated  March  13, 
1997;  oartiflcated  in  any  categoiy. 

Nets  1:  This  AO  applies  to  each  airplane 
identified  In  the  preceding  applicability 
provision,  ragatdleas  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  roquirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
ahsiBBtive  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  l>y 
this  AD:  and.  if  the  unsafs  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliattcv:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  the  galley  power 
feeder  and  static  ground  wiring  on  passenger 
oxygen  system  tubing  in  the  forward  ceiling 
area  above  the  Door  4  galley,  which  could 
result  in  a  fire,  accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Peifoim  a  one-time 
inspection  of  the  separation  between  the 
galley  power  fseder  and  static  ground  %viring, 
and  the  adjacent  passenger  oxygen  system 
tubing  in  the  forward  ceiling  area  above  the 
door  4  galley,  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-2SA3137,  dated 
March  13. 1997.  If  the  separation  is  outside 
the  limits  specified  in  the  alert  service 
bulletin,  prior  to  further  flight,  reroute  the 
wiring,  and  install  clamps  and  sleeves  in 
accordance  with  the  alert  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
ad)ustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safisty  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACX)).  FAA, 
Transport  Airplane  Directorate.  Operaton 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Seattle  ACX3. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  mth  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
aocotdanoe  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accoitfplished. 

Issued  in  Renton,  Washington,  oa 
December  2, 1997. 

Darrell  M.  PeoeraoB, 

Acting  Manager,  Transport  Airplane 
Diractorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-32110  Filed  12-»-e7:  8:45  ami 
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Airworthiness  Directives;  Qrumman 
Model  TS-2A  Ssries  Airplanss 

AOaiCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


r:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Grumman  Model  TS-2A  series 
airplanes.  This  proposal  would  require 
revising  the  Airplane  Flight  Manual 
(AFM)  to  modify  the  limitation  that 
prohibits  positioning  the  power  levers 
below  the  flight  idle  stop  during  flight, 
and  to  provide  a  statement  of  the 
consequences  of  positioning  the  power 
levers  below  the  flight  idle  stop  during 
flight  This  proposal  is  prompted  by 
incidents  and  accidents  involving 
airplanes  equipped  with  ttirboprop 
engines  in  which  the  ground  propeller 
beta  range  was  used  improperly  during 
flight  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
loss  of  airplane  controllability,  or  engine 
overspeed  and  consequent  loss  of 
engine  power,  caused  by  the  power 
leven  being  positioned  below  the  flight 
idle  stop  while  the  airplane  is  in  flight 
DATES:  Ck)mment8  must  be  received  by 
January  8. 1996. 

AOONCSSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  97-NM- 
7S-AD.  1601  Und  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  FAA. 
Transport  Airplauie  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Botdevard,  Lakewood, 
California. 

FOR  FURTHER  MFORMATION  COMTACT: 
Frank  Hoerman,  Aerospace  Engineer, 
Flight  Test  Branch.  ANM-160L,  FAA,    ' 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  OfRce. 
3960  Paramount  Boulevard,  Lakewood, 
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California  90712;  telephone  (562)  527- 
5371:  ftx  (562)  625-5210. 

8UPPIXMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
•participate  in  the  making  of  the 
proposiad  rule  by  submitting  such 
written  data,  views,  or  argtiments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
propssal  will  be  filed  in  the  Rules 
Docket. 

Commenten  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-75-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPKhfe 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  subnutting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-JMM-75-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discuasion 

In  recent  yean,  the  FAA  has  received 
reports  of  14  incidents  and/or  accidents 
involving  intentional  or  inadvertent 
operation  of  the  propellers  in  the 
ground  beta  range  during  flight  on 
airplanes  equipped  with  turboprop 
engines.  (For  the  purposes  of  this 
proposal,  beta  is  defined  as  the  range  of 
propeller  operation  intended  for  use 
during  taxi,  ground  idle,  or  reverse 
operations  as  controlled  by  the  power 
lever  settings  aft  of  the  fUght  idle  stop.) 

Five  of  the  fourteen  in-flight  beta 
occurrences  wrere  classified  as 
accidents,  hi  each  of  these  five  cases, 
operation  of  the  propellers  in  the  beta 
range  occurred  during  flight  Operation 
of  the  propellers  in  the  beta  range 
during  flight,  if  not  prevented,  could 


result  in  loss  of  airplane  controllability, 
or  engine  overspeed  with  consequent 
loss  of  engine  power. 

Communication  between  the  FAA  and 
the  public  during  a  meeting  held  on 
June  11-12, 1996,  in  Seattie, 
Washington,  revealed  a  lack  of 
consistency  of  the  information  on  in- 
flight beta  operation  contained  in  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  for  airplanes  that  are  not 
certificated  for  in-flight  op«ration  with 
the  power  levers  below  the  flight  idle 
stop.  (Airplanes  that  are  certificated  for 
this  type  of  operation  are  not  affected  by 
the  above-referenced  conditions.) 

FAA's  Detenninatioiis 

The  FAA  has  examined  the 
circumstances  and  reviewed  all 
available  infonhation  related  to  the 
incidents  and  accidents  described 
previously.  The  FAA  finds  that  the 
Limitations  Section  of  the  AFM's  for 
certain  airplanes  must  be  revised  to 
prohibit  positioning  the  power  levers 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight,  and  to  provide  a 
statement  of  the  consequences  of 
positioning  the  power  levera  below  the 
flight  idle  stop.  The  FAA  has 
determined  that  the  affected  airplanes 
include  those  that  are  equipped  with 
turboprop  engines  and  that  are  not 
certificated  for  in-flight  operation  with 
the  power  levers  below  the  flight  idle 
stop.  Since  turbo-propieller  powered 
Grumman  Model  TS-2A  series  airplanes 
meet  these  criteria,  the  FAA  finds  that 
the  AFM  for  these  airplanes  must  be 
revised  to  include  the  limitation  and 
statement  of  consequences  described 
previously. 

Explanation  of  the  Requiremraits  of  the 
Pn^osedAD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  turbo-propeller 
powered  Grumman  Model  TS-2A  series 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  die  AFM  to 
modify  the  limitation  that  prohibits  the 
positioning  of  the  power  levers  below 
the  flight  idle  stop  while  the  airplane  is 
in  flight,  and  to  add  a  statement  of  the 
consequences  of  positioning  the  power 
leven  below  the  flight  idle  stop  while 
the  airplane  is  in  flight 


CostlnqMct 

The  FAA  estimates  thet  1  airplane  of 
U.S.  r^try  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  the 
single  U.S.  operator  is  estimated  to  be 
$60. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AO 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

R^uUtoiy  Inqiact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  eCEscts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "signifiomt  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatoiy  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  undw  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  Cn  Part  39 

Air  transportation,  Ainaaft,  Aviation 
safisty.  Safety. 

The  Proposed  Ameadmeat 

Accordingly,  pursuant  to  die 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  AviaticMi  Regulations 
(14  CFR  part  39)  as  follows: 


Interim  ActioB 

This  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 


PART  3»-AIRWORTHmE8S 
OIRECnVES 

1.  The  authority  dtatioa  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113, 44701. 
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iat.13    (Amendsdl 

2.  Section  30.13  it  amended  by 
adding  the  following  new  airworthiness 
directive: 


DockM  »7-NM-7S-ADl 

Applicability:  All  Modal  TS-2A  MiiM 
aiipUnes.  cattificated  in  any  category. 

Note  1:  This  AD  appliea  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regprdlaaa  of  whadMr  it  has  been 
modified,  altered,  or  repaired  in  the  area 
■ub|ec:t  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altned.  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  tequest  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  iiu:lude  an  assessment  of 
tlie  afSKt  of  the  modification,  alteration,  or 
repair  on  tlio  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  propoaad  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  airplane  controllability, 
or  engine  overspeed  and  consequent  loss  of 
engine  power,  caused  by  the  power  levers 
being  positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  tills  AD,  revise  the  Limitations  Section  of 
tlie  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  iiKiude  the  fbllowing  statements. 
This  action  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  tl>a  AFM. 

"Positioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  tlie  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACX3). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  tlirough 
an  appropriate  FAA  Principal  Operatioivs 
Inspector,  who  may  add  comments  and  then 
seed  it  to  tlie  Manager.  Los  Aagelaa  AGO. 

Nele  2:  Information  conoaming  tiie 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  tlie  Loa  Angeles  AGO. 

(c)  Special  flight  permiU  may  be  issued  in 
accordance  vrith  sectioiu  21.197  and  21.109 
of  tlie  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  tiw  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
December  2. 1907. 
DarreU  M.  Pedefeon. 
Acting  Manager.  Transport  Airpktnm    ' 
DinctomtB,  Aircraft  Certification  Senrica. 
(FR  Doc.  97-32109  Filed  12-«-«7:  8:4S  ami 
aajUNO  cooa  4ei»-i»4i 
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Alrwofthinees  Directives;  SAAB  Model 
2000  Series  Airplanes 


iTKM: 


AOOCY:  Federal  Aviation 
Administration.  DOT. 

ACTXJN:  Notice  of  proposed  rulemaking 
(NPRM). 


r:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
SAAB  Model  Saab  2000  series  airplanes. 
This  proposal  would  require  revising 
the  Airplane  Flight  Manual  (AFM)  to 
modify  the  limitation  that  prohibits 
positioning  the  power  levers  below  the 
flight  idle  stop  during  flight,  and  to 
provide  a  statement  of  the  consequences 
of  positioning  the  power  levers  below 
the  flight  idle  stop  during  flight.  This 
proposal  is  prompted  by  incidents  and 
accidents  involving  airplanes  equipped 
«vith  turboprop  engines  in  wliich  the 
ground  propeller  beta  range  was  used 
improperly  diuing  flight  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  airplane 
controllability,  or  engine  overspeed  and 
consequent  loss  of  engine  power  caused 
by  the  power  levers  being  positioned 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight. 

OATIS:  Comments  must  be  received  by 
January  8, 1908. 

A00RES8ES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97^MM- 
97-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9K)0  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton,  Washington. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2145;  fax  (425)  227-1149. 


Comnients  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
propoeed  rule.  The  proposals  contained 
in  diis  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specificaUy  invited  cm 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments,  ^ 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
stunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to^ 
acknowledge  receipt  of  their  comments  ' 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-97-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availabaity  ofNPtMB 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
97-^4M-97-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Diecnasioii 

In  recent  years,  the  FAA  has  received 
reports  of  14  incidents  and/or  accidents 
involving  intentional  or  inadvertent 
operation  of  the  propellers  in  the 
ground  beta  range  during  flight  on 
airplanes  equipped  with  turboprop 
engines.  (For  the  purposes  of  this 
proposal,  beta  is  defiined  as  the  range  of 
propeller  operation  intended  for  use 
during  taxi,  ground  idle,  or  reverse 
operations  as  controlled  by  the  power 
lever  settings  aft  of  the  flight  idle  stop.) 

Five  of  the  fourteen  in-flight  beta 
occurrences  were  classified  as 
accidents.  In  each  of  these  five  cases, 
operation  of  the  propellers  in  the  beta 
range  occurred  during  flight.  Operation 
of  the  propellers  in  the  beta  range 
during  flight,  if  not  prevented,  could 
result  in  loss  of  airplane  controllability. 
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or  engine  overspeed  mth  consequent 
loss  of  engine  power. 

Commimication  between  the  FAA  and 
the  public  dtuing  a  meeting  held  on 
Jtine  11-12, 1996,  in  Seattie, 
Washington,  revealed  a  lack  of 
consistency  of  the  information  on  in- 
flight beta  operation  contained  in  the 
FAA-approved  airplane  flight  manual 
(AFM)  for  airplanes  that  are  not 
certificated  for  in-flight  operation  with 
the  power  levers  below  the  flight  idle 
stop.  (Airplanes  that  are  certificated  for 
this  type  of  operation  are  not  affected  by 
the  above-referenced  conditions.) 


U^.  Type  CeftificatioB  of  the  Aiiplaa« 

This  airplane  model  is  manufoctuied 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement  The  FAA  has  reviewed  all 
available  information,  and  determined 
that  AD  action  fs  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

FAA's  Oetenmiiiatimia 

The  FAA  has  examined  the 
circumstances  and  reviewed  all 
available  infiormation  related  to  the 
incidents  and  accidents  described 
previously.  The  FAA  finds  that  the 
Limitations  Section  of  the  AFM's  for 
certain  airplanes  must  be  revised  to 
prohibit  positioning  the  power  levers 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight,  and  to  provide  a 
Statement  of  the  consequences  of 
positioning  the  power  levers  below  the 
flight  idle  stop.  The  FAA  has 
determined  that  the  affected  airplanes 
include  those  that  are  equipped  with 
turboprop  engines  and  that  are  not 
certificated  for  in-flight  operation  with 
the  power  levers  below  the  flight  idle 
stop.  Since  SAAB  Model  Saab  2000 
series  airplanes  meet  these  criteria,  the 
FAA  finds  that  die  AFM  for  Uiese 
airplanes  must  be  revised  to  include  the 
limitation  and  statement  of 
consequences  described  previously. 

ExplanatioD  of  the  Requirements  of  the 
Propoeed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  SAAB  Model  Saab 
2000  series  airplanes  of  the  same  type 
design,  the  proposed  AD  would  require 
revising  the  Limitations  Section  of  the 
AFM  to  modify  the  limitation  that 
prohibits  the  positioning  of  the  power 
levers  below  the  flight  idle  stop  while 
the  airplane  is  in  flight,  and  to  add  a 
statement  of  the  consequences  of 
positioning  the  power  levers  below  the 


flight  idle  stop  while  the  airplane  is  in 
flight 

Interim  Actkm 

This  is  considered  interim  action 
imtil  final  action  is  identified,  at  which 
time  the  FAA  may  consider  fiuther 
ndemaking. 

Costlmpact 

The  FAA  estimates  that  3  SAAB 
Model  Saab  2000  series  airplane  of  U.S. 
registry  would  be  affected  ^  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hotu.  Based  on  these  figuires,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $180,  or  S60 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regnlatoiy  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  ^fects 
on  the  Stetes.  on  the  relationship 
between  the  national  government  and 
the  Stetes.  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  disctissed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979):  and  (3)  if 
promiUgated,  will  not  have  a  significant 
economic  impact,  positive  or  n^ative, 
on  a  substantia]  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rides  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rides  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjecto  in  14  CFR  Fart  39 

Air  transportetion.  Aircraft.  Aviation 
safety.  Safety. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  R^ulations 
(14  CFR  part  39)  as  foUows: 

PART  8»-AIRWORTHINE8S 
DIRECTIVES 

1.  The  authority  citation  fior  part  39     ■    ■^ 
continues  to  reed  as  follows: 

Aottority:  49  U.S.C  lOefg),  40113. 44701. 
f  39.13    [AmMtded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Saab:  Docket  97-.NM-97-AD. 

Applicability:  All  Model  Saab  2000 1 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  alrpbitf 
identified  in  the  preceding  applicability 
(Hovision,  regardless  of  vdiather  it  has  bean 
modified,  aherad,  or  lepatrad  in  the  area 
subfect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  parfanBanoe  of  the 
requirements  of  tiiis  AD  is  affKlad.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  tliis  AD. 
The  request  shoidd  include  an  assessment  of 
the  eCbct  of  the  modlficatioa,  alteration,  or 
repair  on  the  unsafe  condition  addraasad  l>y 
this  AD;  and,  if  the  unsafe  coadition  has  not 
been  eliminated,  the  request  ahould  include 
specific  proposed 'actions  to  addreas  it 

Compliance:  Required  as  indicated,  unless 
aocomplislied  previously. 

To  prevent  loss  of  airplane  controllability, 
or  engine  overspeed  and  coasequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  below  tlie  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  tike 
following: 

(a)  Within  30  days  aflw  the  efcctive  date 
of  tills  AD,  revise  the  Limitatioas  Section  of 
the  FAA-approved  Airplaae  Flight  Manual 
(AFM)  to  include  the  following  statements. 
This  action  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

"Positioning  of  power  levetfs)  below  tiw 
Sight  idle  stop  while  tlie  airplane  is  in  flight 
is  prohibited.. Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  subsequent  loss  of 
engine  power. 

It  is  prohibited  to  activate  BETA  OVRD  in 
flight" 

(b)  An  altetnative  method  of  compliance  or 
adjustment  of  the  compliance  Hum  that 
provides  an  accepuble  level  of  safsty  may  be 
used  if  approved  by  the  Mannar, 
Standardization  Branch.  ANM>113.  FAA. 
Transport  Airplane  Directorate.  Opentors 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspoctos-,  who  may  add  comments  and  than 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  ">m?CT"'"g  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 
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(c)  Spacial  Dight  pwmiu  may  ba  ImuwI  in 
•cconkno*  with  Mctioo*  21.197  and  21. IM 
of  the  Federal  Aviation  Ragulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  wheie  th«  raquiremniU  of  thia  AD 
can  be  accomplished. 

laaued  in  Renton.  Washington,  od 
*■    Becember  2. 1997. 


DarrallM.! 
Acting  Manager.  Traniport  Airplane 
Dinctomte,  Aircraft  Certification  Senrtce. 
(FR  Doc  97-32106  FiM  13-«-«7:  S:49  ami 


DEPARTMENT  OF  TIUN8PORTATION 
Fadwal  Avialion  Admimstrallon 

UCFRPwtae 

[DedM  Na  f7-NM-a-A0| 

RM2120-AAM 

AinwortMnMa  MraettvM;  Oomtar 
Modal  328-100  SartM  AlrpMnM 

AOeiCV:  Federal  Aviation 

Administiation.  DOT. 

ACnOM:  Notice  of  proposed  rulemaking 

(NPRM). 


:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Domier  Model  328-100  aeries  airplanes. 
This  proposal  would  require  revising 
the  Airplane  Flight  Manual  (AFM)  to 
modify  the  limitation  that  prohibits 
positioning  the  power  levers  below  the 
flight  idle  stop  during  flight,  and  to 
provide  a  statement  of  the  consequences 
of  positioning  the  power  levers  below 
the  flight  idle  stop  during  flight.  This 
proposal  is  prompted  by  incidents  and 
accidents  involving  airplanes  eouipped 
with  turboprop  engines  in  which  tlM 
ground  propeller  beta  range  was  used 
improperly  during  flight.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  airplane 
controllability,  or  engine  overspeed  and 
consequent  loss  of  engine  power  caused 
by  the  power  levers  being  positioned 
below  die  flight  idle  stop  whi\e  the 
airplane  is  in  flight. 
OATIt:  Comments  must  be  received  by 
January  8,  1998. 

AOOAEMES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  97-NM- 
62-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspectsd  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington. 
FOM  RmTHCR  MFONMATION  CONTACT: 
Mark  Quam.  Aerospace  Enginaer. 
Sluidardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1001  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(425)  227-2145:  Cue  (425)  227-1149. 

SUPPLfMENTARY  MFOfMATKM: 

Comments  Invitad 

Interested  persona  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communicadons  shall 
identify  the  Rules  Docket  number  and 
ba  submitted  in  triplicate  to  the  address 
spacifiad  above.  All  communications 
raoalved  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
propoaad  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  nde.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-62-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
97-NM-62-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Diacnaston 

In  recent  years,  the  FAA  has  received 
reports  of  14  incidents  and/or  accidents 
involving  intentional  or  inadvertent 
operation  of  the  propellers  in  the 
ground  beta  range  during  flight  on 
airplanes  equipped  with  turboprop 
engines.  (For  the  purposes  of  this 
proposal,  beta  is  defined  as  the  range  of 
propeller  operation  intended  for  use 


during  taxi,  grotmd  idle,  or  reverse 
operations  as  controlled  by  the  power 
lever  settings  afi  of  the  flight  idle  stop.) 

Five  of  the  fourteen  in-flight  beta 
occurrences  were  classified  as 
accidents.  In  each  of  these  five  cases, 
operation  of  the  propellers  in  the  beta 
range  occurred  during  flight  Operation 
of  the  propellers  in  the  beta  range 
during  flight,  if  not  prevented,  could 
result  in  loss  of  airplane  controllability, 
or  engine  overspeed  with  consequent 
loss  of  engine  power. 

Communication  between  the  FAA  and 
the  public  during  a  meeting  held  on 
June  11-12. 1996,  in  Seattie. 
Washington,  revealed  a  lack  of 
consistency  of  the  information  on  in- 
flight beta  operation  contained  in  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  Cor  airplanes  that  are  not 
certificated  for  in-flight  operation  with 
the  powOT  levers  below  the  flight  idle 
stop.  (Airplanes  tliat  are  certificated  for 
this  type  of  operation  are  not  sftected  by 
the  above-referenced  conditions.) 

U.S.  Type  Certification  offta  Airplaaa 

This  airplane  model  is  manufsctured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  The  FAA  haa  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  Statea. 

FAA'a  Delermiiiatimis 

The  FAA  has  examined  the 
cimunstances  and  reviewed  all 
available  information  related  to  the 
incidents  and  accidents  described 
previously.  The  FAA  finds  that  the 
Limitations  Section  of  the  AFM's  far 
certain  airplanes  must  be  revised  to 
prohibit  positioning  the  power  levers 
below  the  flight  idle  stop  while  tlie 
airplane  is  in  flight,  and  to  provide  a 
statement  of  the  consequences  of 
positioning  the  power  levers  below  the 
flight  idle  stop.  The  FAA  has 
determined  that  the  aSiacted  airplanes 
include  those  that  are  equipped  with 
turboprop  engines  and  that  are  not 
certificated  for  in-flight  operation  with 
the  power  levers  below  the  flight  idle 
stop.  Since  Domier  Model  328-100 
series  airplanes  meet  these  criteria,  the 
FAA  finds  that  the  AFM  for  these 
airplanes  must  be  revised  to  include  the 
limitation  and  statement  of 
consequences  described  previously. 
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Explanaticm  of  Hw  Requirements  of  the 
Propoaad  AD 

Since  an  luisafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Domier  Model  328- 
100  series  airplanes  of  the  same  type 
desi^.  the  proposed  AD  would  require 
revising  the  limitations  Section  of  the 
AFM  to  modify  the  limitation  that 

f>rohibits  the  positioning  of  the  power 
evers  below  the  flight  idle  stop  while 
the  airplane  is  in  flight  and  to  add  a 
statement  of  the  consequences  of 
positioning  the  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in 
flight 

Interim  Actiaa 

This  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  considm  fiirther 
rulemaking. 

CaatbapM:! 

The  FAA  estimates  that  60  Doinier 
Model  328-100  series  airplane  of  U.S. 
registry  would  be  aflected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hotir  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  l^r  rate  is  $60  per 
work  hour.  Based  on  these  figiues.  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $3,600,  or 
$60  per  airplane. 

The  cost  unpact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Ragnialory  Impact 

The  regulations  proposed  herein 
wmdd  not  have  siUMtantial  direct  effects 
on  die  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  diistribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  woiUd  not  have  sufficient 
rederalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
R^ulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promidgated.  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 


action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOOnESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation' 
Administration  proposes  to  amand  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  foUows: 

PART  38-AiRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


r  49  U.S.C  108(g).  40113. 44701. 

fat.13    lAmandsill 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Donian  Dodost  97-NM-62-nAD. 

AepHreWmy;  AU  Model  328-100  u 
airplanes.  oeilificalMl  in  any  catenary. 

kMs  1:  This  AD  applies  to  skJi  airplane 
identified  in  the  piaoadiiH  ^>plicdiility 
provision,  ragardleei  ofwfaethar  it  has  been 
modified,  altarad,  or  rapaiied  in  the  araa 
subject  to  theraquiramants  of  this  AD.  For 
airplanes  tiMt  have  been  modified,  altarad,  or 
repaired  so  that  the  pecfermanoe  of  the 
raquirements  of  this  AD  is  afiiBcted,  die 
owner/operator  must  request  approval  Cdt  an 
ahsmative  metliod  of  coD^)lianoe  in 
accotdanoa  with  par«|paph  (b)  of  this  AD. 
The  request  should  indude  an  aaaeaament  of 
die  effect  of  the  aaodificatioa.  alterMion.  or 
repair  on  die  unaafc  condition  addressed  by 
tliis  AD;  and,  if  the  unsafiB  condition  has  not 
been  eliminated,  the  raquest  should  include 
specific  propoaed  actions  to  address  it 

CojnpUance:  Required  as  indicated,  unless 
aocomplidied  pnvikNialy. 

To  prevent  loss  of  airplane  controllability, 
or  mgine  overspeed  and  consequent  loss  of 
engine  power  caused  by  the  power  leven 
being  positioned  below  the  fli(^  idle  stop 
w^iile  the  airplane  is  in  flight  accomplish  the 
foUowiiw: 

(a)  WiUiin  30  days  afler  die  eflective  date 
of  this  AD.  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  iiKdude  the  following  statements. 
This  action  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

"Power  levers  selection  below  Flight  Idle 
(FI)  gate  is  prohitntad  duiix^  Sight 

WARNING:  Movement  of  any  power  levar 
behind  the  flight  idle  (FI)  gate  during  flight 
could  lead  to  loss  of  aiipluw  control  from 
which  recovery  may  not  be  poasibie." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safsty  may  be 
used  if  approved  by  the  Mansgiii. 


Standardization  Bnmc£;^fV])<M-113. 
Transport  Airplane  Director^  Oparatofs 
shall  submit  their  requests  thraugh  an 
appropriate  FAA  Principal  Maintmance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manner,  Standaidizatioo 
Branch.  ANM-113. 

Note  2:  Information  conoernii^  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  peimits  may  be  iasned  te 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  RaguiaticHu  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washii^ton.  oo 
December  2. 1997. 
DaiTrilM.1 


Acting  Manager.  Ttan^portAbphne 
Dmctorate,  Aircraft  Cettifioation  Service. 
(FR  Doc.  97-32119  Filed  12-8-97;  8>I5  ami 


DEPARTMENT  OF  TRANSPORTATION 

FadMsi  AviaHon  AdminMratton 

14CFRP«rtS» 

(Docket  Na  97-S«V-«-A0| 


Frano*  MoM  SA  3I8N.  N1  and  AS 


Fedmal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  pn»posed  rulemakiiM 
(NPRM).  ' 


r:  This  docunsant  pmpoeoi  die 
adoption  of  a  new  airworthineas 
directive  (AD)  that  is  applicable  to 
Eurocopter  France  (Eurocoptar)  MnAj 
SA-36SN.  Nl  and  AS-^365N2 
helicopters.  This  proposal  would 
require  inspections  of  the  main  geaiiioK 
suspension  diagonal  cross-men^Mr 
(dic^nal  cross-member)  for  crackB.  wad 
removal  of  the  diagonal  cross-member 
and  replacement  with  an  airworthy 
diagoiml  cross-member  if  any  crack  is 
found.  This  proposal  is  prompted  by 
several  reports  of  the  discovoy  of  cads 
in  diagonal  cross-members.  The  actioiis 
specified  by  the  proposed  AD  are 
intended  to  prevent  bilure  of  the 
diagonal  cross-member  which  oould 
cause  the  main  gearbox  to  pivot 
resulting  in  severe  vibrations  «"d  a 
subsequent  forced  landing 

DATES:  Comments  must  be  received  by 
FelMiiary  9. 1998. 
ADDRESSES:  Subndt  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
R^onal  Counsel.  Southwest  Region. 
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Attention:  Ruta*  Docket  No.  97-SW-ai- 
AD.  2001  Kffeacham  Blvd.,  Room  663. 
Fort  Worth.  Tsxa*  76137.  Commrats 
may  be  hupectad  at  this  location 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  nmTMCR  S^OMfUTION  CONTACT: 
Mr.  Mike  Mathias.  Aerospace  Engineer. 
FAA.  Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff.  2601  Meacham  Blvd., 
Fort  Worth.  Texas  76137.  telephone 
(817)  222-5123.  (817)  222-5961. 

SUPPLBOfTARY  MPOmUTION: 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propoMd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  addraas  specified  above.  All 
communications  received  on  or  twfore 
the  closing  date  for  comments,  specified 
aboveTwin  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made.  "Comments  to 
Docket  No.  97-SW-21-AD.  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailablUtyorNPRMs 

Any  person  may  obtain  a  copy  of  this 
INIPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Regional  Counsel. 
Southwest  Region,  Attention:  Rules 
Docket  No.  97-SW-21-AD.  2601 
Meecham  Blvd..  Room  663,  Fort  Worth, 
Texas  78137. 

Diacuaaion 

The  Direction  Generale  De  L' Aviation 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Model  SA- 


365N.  Nl  and  AS-365N2  helicopti 
The  DGAC  advises  thst  a  ciack  has  been 
discovered  in  a  diagonal  crass-mamber 
of  an  afiKted  helicopter. 

Eurocopter  has  issued  Eufocoptar 
France  Telex  Service  No.  05.00.37. 
dated  February  20.  1997,  which 
specifies  checks  (inspections)  of  the 
diagonal  cross- member,  part  number  (P/ 
N)  365A38-3023-20.  -21.-22.  -23.  Ot 
-24.  for  cracks  using  a  flexible 
borescope  with  a  90*  ansle.  or  a  video 
assembly  with  optical  fiber 
illumination,  or  any  other  appropriate 
device  that  makes  it  possible  to  visually 
iiupect  the  center  area  of  the 
component:  and  replacement  of  the 
diagonal  croas-member  before  further 
flight  if  a  crack  is  detected.  Modifying 
the  afEactsd  model  helicopters  in 
accordance  with  MOD  0763B80  by 
installing  a  diagonal  croas-membw',  P/N 
356A38-3062-20.  constitutes  a 
terminating  action  for  the  requirements 
of  this  AD.  The  DGAC  rlaasified  this 
service  telex  as  mandatory  and  issued 
AD  97-093-041(AB)Rl.  dated  )uly  30. 
1997,  in  order  to  assure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

This  helicopter  model  is 
manufacturecl  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement  Piirsuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  opwation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Mbdel  SA-365N  Nl 
and  AS-36SN2  helicopters  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
inspections  of  the  diagonal  cross- 
member  for  cracks,  and  replacement 
with  an  airworthy  diagonal  croas- 
member  if  any  crack  is  found. 

The  FAA  estimates  that  47  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  one  work  hour  per 
helicopter  to  Inspect  the  diagonal  cross- 
member  and  10  work  hours  per 
helicopter  to  replace  the  diagonal  cross- 
member,  if  necessary,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  coat 
approximately  $9,950.  Based  on  these 
figures,  the  total  cost  impact  of  the 


proposed  AD  on  U.S.  operators  is 
estimated  to  be  $498,670.  assuming  one 
inspection  per  helicopter,  and 
replacement  of  a  diagonal  cross-member 
on  each  helicopter. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  suCfident 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Federal  26.  1979);  and  (3)  if 
promulgated,  %vill  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  subatanUal  number  of  small  entities 
under  the  criteria  of  the  Regulatory  , 
Flexibility  Act  A  copy  of  the  draft      , 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


Lkt  of  Subjects  in  14  CFR  Part  38 

Air  transportation.  Aircraft.  Aviatim 
safety.  Safety. 

The  Prapoeed  Amendmant 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aaikarilr  49  U.S.C  10e(g].  40113.  44701. 

138.13   {Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Earecoptar  Fraaca:  Docket  Na  97-SW-21- 

AD. 

Applicability:  Model  SA-36SN.  Nl  and 
AS-3e5N2  helicopter  with  diagonal 
croMtnemben,  part  number  (P/N)  365AS8- 
3023-20.  -21.  -23.  or  -24.  installed, 
cattificatad  in  any  catagoiy. 

NelB  1:  This  AD  applios  to  each  helicopter 
identified  in  the  preceding  applicahility 
provision,  ragardles*  of  whether  it  hai  been 
modified,  altsied.  or  repaired  in  the  area 
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subject  to  tlieraquiranienU  of  this  AD.  For    . 
helicopters  that  have  been  modified,  altered, 
or  repaired,  so  that  the  performance  of  the 
raquirements  of  this  AD  is  afEscted.  the 
owner/operator  must  use  tlie  authority 
provided  in  para^ph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  addraas 
either  no  action,  if  tlie  current  configuration 
eliminates  the  unsafe  condition,  or  difibrent 
actions  necessary  to  address  tha  unsafis 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  tlie  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  pre«dously. 

To  prevent  bilura  of  the  main  gearbox 
suspension  diagonal  cross-member  (di^nal 
cross-member),  which  could  cause  the  main 
gearbox  to  pivot,  resulting  in  severe 
vibrations  and  a  subsequent  forced  Umting^ 
accomplish  the  fioUowing: 

(a)  For  Modal  SA-365N  and  Nl 
helicoptars.  prior  to  the  accumulation  of 
50.000  opertfing  cycles:  and  for  Model  AS- 
365N2  helicopten.  prior  to  the  accumulation 
of  30.000  operating  cydaa: 

Nela  2:  The  Master  Service 
Raoomraandations  and  the  fiight  log  contain 
accepted  procedures  that  are  used  to 
detennine  tlie  cumulative  operating  cycles  oa 
the  rotorcraft 


Note  4:  The  subject  of  tUs  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Qvile 
(France)  ADg7-093-041(AB^l,  dated  July 
30,1997. 

Issued  in  Fort  Worth.  Texas,  on  December 
2, 1997. 

EricBries. 

Acting  Manager,  Hotcacmft  Dtrecfaxota, 

Airaaft  Certification  Service. 

(FR  Doa  97-32117  Filed  12-4i-^7:  8:45  am] 

saaata  oooc  4aio-«)-M 


DEPARTMENT  OF  TRANSPORTATION 
FMecal  Aviation  Administration 
14  CFR  Part  39 
(Docket  Na97-NM-2a8-A01      " 

mtttat-Mt* 


Modal  ATR-^  and  ATR-72  Sarlaa 


Federal  Aviation 
Administration.  DOT. 

ACnOM:  Notice  of  propoaed  nileoiakiiis 
(NPRM).  ^^  ^ 


(1)  faupact  the  di^tonal  cross-member  far 
craeks  in  die  aaaa  of  the  center  bore  hole, 
using  a  bonscope  with  a  90*  ai^  drive,  or 
a  video  assembly  with  optical  fiber 
illuminatitm.  or  any  other  appropriate  device 
that  makes  it  possible  to  visually  inspect  the 
center  araa  of  the  part 

(2)  Repeat  tlie  inspection  required  by 
paragia^  (aXD  of  this  AD  at  intwvals  not  to 
exceed  500  operating  cycles,  or  100  hours 
time-in-service,  whichever  occurs  first 

(b)  If  any  crack  is  found  as  a  result  of  the 
inspections  required  by  par^raphs  (aXl)  oc 
(aX2)  of  this  AD,  remove  the  Ht^«iy^i  cross- 
member  and  replace  it  with  an  airworthy 
diagonal  cross-member. 

(c)  Installation  of  modification  MOD 
073080  diat  installs  a  diagonal  cross-member, 
P/N  35«A38-3062-20.  constitutes  a 
terminating  action  for  the  requirements  of 
diisAD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  tlie  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Kfanager.  Rotorcraft 
Standards  Staff,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Rotorcraft  Standards  Staff. 

Note  3:  Information  concemii^  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcrail  Standards  Staff. 

(e)  Special  flight  perauU  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.109)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 


':  lliis  document  proposes  the 

adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicri>le  to  all 
Aeraapetiale  Model  ATR-42  and  ATR- 
72  aecies  aii|riaiies.  This  proposal  tvould 
require  revising  the  Airplane  l^i^t 
Manual  (AFM)  to  modify  die  limitation 
that  prohilnts  positioning  the  power 
levers  below  the  fli^t  idle  stop  during 
flight,  and  to  provide  a  statement  of  the 
consequences  of  positioning  the  power 
levers  below  the  fUgjbt  idle  stop  during 
flight  This  proposal  is  prompted  by 
incidents  and  accidents  involvii^ 
airplanes  equipped  with  turbopn^ 
engines  in  Mrhich  the  grou^  propeller 
beta  range  was  used  irapropwly  during 
flight.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
loss  of  airplane  controllability,  or  engine 
overspeed  and  consequent  loss  of 
engine  power  caused  by  the  power 
leven  Iwing  positioned  below  the  flight 
idle  stop  while  the  airplane  is  in  flight 
DATES:  Comments  must  be  received  by 
January  8, 1998. 

A0ORE8SE8:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  g7-NM- 
228-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 


Directorate,  1601  Lind  Avenue.  SW.. 
Renton,  Washington. 
FOR  RNITHER  ■TOWIATCN  CONTACT: 
Mark  Quam.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplmie  Directorata. 
1601  Lind  Avenue  SW.,  Rentim, 
Washington  96055-4056:  telephone 
(425)  227-2145:  fax  (425)  227-1149. 

StJPPLB»ITAflY  IVOMMTION: 
.    rnaiMirti  Imwitai 

Interested  persons  are  invited  to 
partidpate  in  the  making  of  the 
propoaed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desin.  Communications  *^n 
identify  the  Rules  E>ocket  number  and 
be  stilmiitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  commmits,  specified  above,  will  be 
considered  before  taking  action  on  die 
proposed  hile.  The  proposals  contained 
in  mis  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  reguletoiy,  economic, 
environmental,  and  oieigy  aspects  of 
the  proposed  nile.  All  comments 
submitted  will  be  avail^le,  both  befwe 
and  after  the  closii^  date  for  comnaeats. 
in  the  Rules  Docket  fat  examination  by 
interested  pencMis.  A  report 
sumaiaiizing  each  FAA-public  contact 
conconed  with  die  substance  of  this 
proposal  will  be  filed  in  the  Rides 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  nsptmae  to  this  notice 
must  submit  a  self-addressed.  stamMd 
postcard  on  which  the  followii^ 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-228-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commmtm'. 

AvaOahililyofNPSMB 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-22ft-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Diacussioa 

In  recent  yean,  the  FAA  has  received 
reports  of  14  incidents  and/or  accidents 
involving  intentional  or  inadvertent 
operation  of  the  propellers  in  the 
ground  beta  range  during  flight  on 
airplanes  equipped  with  turboprop 
engines.  (For  the  purposes  of  this 
proposal,  beta  is  defined  as  the  range  of 
propeller  operation  intended  for  use 
during  taxi,  ground  idle,  or  revarae 
operations  as  controlled  by  the  poww 
lever  settings  aft  of  the  fli^t  idle  stop.) 
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Fiv«  of  th«  fourtaen  In-fUght  bete 
occuirances  were  cluaified  as 
accidents.  In  each  of  these  five  cases, 
operation  of  the  propellers  in  the  beta 
range  occurred  diuing  flight.  Operation 
of  the  propellers  in  the  beta  range 
during  flight,  if  not  prevented,  could 
result  in  loss  of  airplane  controllability, 
or  engine  ovenpeed  with  consequent 
loss  of  engine  power. 

Conununicatioo  between  the  PAA  and 
the  public  during  a  tneertng  held  on 
June  11-12. 1996.  in  Seattle, 
Washington,  revealed  a  lack  of 
consistency  of  the  information  on  in- 
flight beta  operation  contained  in  the 
PAA-approved  Airplane  Flight  Manual 
CAFM)  for  airplanes  that  are  not 
certificated  for  in-flight  operation  with 
the  power  levers  below  the  flight  idle 
stop.  (Airplanes  that  are  certificated  for 
this  type  of  operation  are  not  afEacted  by 
the  above-referenced  conditions.) 

U.S.  Tjrpa  Cerlillcatioa  of  Ibe'AirplaM 

Thaae  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisioiu  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
aiiworthiness  agreement.  The  FAA  has 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

FAA's  Oatermioations 

The  FAA  has  examined  the 
dicumstances  and  reviewed  all 
available  information  related  to  the 
incidents  and  accidents  described 
previously.  The  FAA  finds  that  the 
Limitations  Section  of  the  AFM's  for 
certain  airplanes  must  be  revised  to 
prohibit  positioning  the  power  levers 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight,  and  to  provide  a 
statement  of  the  consaquencas  of 
positioning  the  power  leven  balow  the 
flight  idle  stop.  The  FAA  has 
determined  that  the  aftected  airplanes 
include  those  that  are  equipped  with 
turboprop  engines  and  that  are  not 
certificated  for  in-flight  operation  with 
the  power  leven  below  the  flight  idle 
stop. 

The  FAA  notes  that  both  Model  ATR- 
42  and  ATR-72  series  airplanes  are 
equipped  with  an  electro-mechanical 
gate  device  that  is  designed  to  protect 
against  the  positioning  of  power  leven 
below  the  flight  idle  stop  in  flight.  The 
gate  device  has  an  override  feature  that 
allows  access  to  beta  during  a  landing 
roll,  in  the  event  of  certain  system 
failures.  If  a  certain  type  of  failure 
occure.  access  to  beta  is  available  in 


flight  A  pilot  who  is  accustomed  to 
prataction  that  the  electro-mechanical 
^ta  device  provides  may  inadvertently 
accaaa  beta  in  flight  Further,  a  pilot 
may  deliberately  access  beta  in  flight 
using  the  override  feature. 

In  light  of  this,  the  FAA  considen  that 
the  revision  of  the  AFM  is  necessary  to 
ensure  that  pilots  are  reminded  that 
positioning  of  power  leven  below  the 
flight  idle  stop  while  the  airplane  is  in 
flight  is  prohibited,  even  though  an 
alactxo-inachanical  gate  device  is 
installed.  The  FAA  nirther  considen 
this  to  be  a  minimum  action  to  ensure 
that  pilots  do  not  carry  over  certain 
flight  habits  from  an  airplane  design 
that  'wiHgata*  the  effects  of  beta  in  flight 
to  an  airplane  design  that  does  not 

Explanation  of  the  ta^ulnnaiils  aftka 
lAO 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  Modal  ATR-42  and  ATR-72 
series  airplanes  of  the  same  type  design, 
the  proposed  AD  would  require  revising 
the  Limitations  Section  of  the  AFM  to 
modify  the  limitation  that  prohibits  the 
positioning  of  the  power  leven  below 
the  flight  idle  stop  while  the  airplane  is 
in  flight,  and  to  add  a  statement  of  the 
consequences  of  positioning  the  power 
leven  below  the  flight  idle  atop  while 
the  airplane  is  in  flight 

Costlmpact 

The  FAA  estimates  that  144 
Aerospatiale  Model  ATR-42  and  ATR- 
72  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 
that  it  would  take  approximately  1  worii 
hour  per  airplane  to  accomplish  the 

Eroposed  actions,  and  that  the  average 
ibor  rate  is  960  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operaton  is 
estimated  to  be  $8,640,  or  S80  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no , 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulatioiu  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26. 1979h  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Rmolatory 
Flexibility  Act  A  copy  of  the  draft 
regulatcHy  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  capticm 


Ual  of  Sukfacts  la  14  C7K  Part  99 

Air  transportation.  Aircraft.  Aviatkm 
safety.  Safety. 


Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
30  of  the  Federal  Aviation  Regulations 
(14  CPR  part  39)  as  follows: 

PART  39-A1RWORTHINE8S 

omEcnvES 

1.  The  authorify  citation  for  put  39 
continues  to  recKl  as  follows: 

Aalharllr-  «•  U.S.C  106(g).  40113. 44701. 

§99119    lAHMndad) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AaraspattalK  Docket  g7NM-228-AO. 

Applicability:  All  Model  ATR-42  and 
ATR-72  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  appliei  to  each  airplane 
identified  in  the  preceding  applicability 
proviBion,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  tiiat  have  been  modified,  altered,  or 
repaired  so  tliat  the  performance  of  the 
requirements  of  this  AD  is  afibcted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  tliis  AD. 
The  request  should  include  an  assessment  of 
the  eflKt  of  the  modification,  alteration,  or 
repair  on  tfte  unsafiB  condition  addressed  by 
tliis  AI>.  and ,  if  the  unsafs  condition  has  not 
been  elimiitaled.  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  airplane  oontrollability. 
or  engine  overspeed  and  consequent  loss  dP 
engine  power  caused  by  the  power  levers 
being  positioned  below  the  flight  idle  stop 
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while  the  airplane  is  in  flight,  accomplish  tlie 
bllowing: 

(a)  Within  30  days  ai^er  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statements. 
This  action  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

"Positioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
bupector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  %rith  sections  21.197  and  21. IM 
of  tlie  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  tlie  ain>lane  to 
a  location  where  the  requirements  of  this  AD 
can  be  aocomplished. 

Issued  in  Renton,  Washington,  on 
December  2, 1997. 

DarrsU  M.  PederMtn, 

Acting  Manager,  Transport  Airplane 
Dinctotate.  Aircraft  Certification  Service. 
(FR  Doc  97-32120  Filed  12-6-97;  8:45  sm| 
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DEPARTMEtfT  OF  LABOR 

Mine  Safely  and  Health  Admintstration 

30  CFR  Parts  57  and  75 

ItM  1219-AA94 

Sataty  Standards  for  the  Use  of  Roof- 
Bolting  Machinas  in  Underground 


MBtCr:  Mine  Safety  and  Health 

Administration,  Labor. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 


9UMMAltY:  Recent  accidents  in 
undeigroimd  coal  mines  involving  roof- 
bolting  machines  indicate  the  need  to 
modify  the  design  of  such  machines  and 
require  additional  safety  featiues.  The 
accident  history  involving  use  of  these 
machines  prompted  the  Kfine  Safety  and 
Health  Administration  (MSHA)  to 
evaluate  roof-bolting  machines  currently 
in  use,  primarily  focusing  on  potential 
hazards  to  the  machine  operaton  during 


the  drilling  and  roof-bolt  installation 
procedures.  As  a  result  of  the  evaluation 
of  accidents,  MSHA  ia  in  the  early 
stages  of  establishing  design  criteria  and 
operating  procedures  for  roof-bolting 
machines  in  underground  mines.  This 
notice  seeks  to  dbtain  additional 
information  and  data  on  mnrhinn 
design,  operating  procedures,  and 
miners'  experiences  with  roof-hnlring 
machines. 

DATES:  Submit  comments  on  or  before 
February  9, 1998. 
ADOREStet:  Send  comments  to  the 
OfBce  of  Standards.  Regulations,  and 
Variances.  MSHA,  Room  631,  4015 
Wilson  Boulevard,  Arlington,  Virginia 
22203.  Commenters  are  encouraged  to 
submit  comments  on  a  computer  disk  or 
via  e-mail  to  psilvey#msha.gov  along 
with  an  original  hard  copy  or  via  telefax 
to:  703-235-5551. 
FOR  FURTHER  MW^MMATKM  CONTACT: 
Patricia  W.  Silvey,  Director,  OfBce  of 
Standards.  Regulations,  and  Variances, 
703-235-1910. 

SUPPLEMENTARY  SUMMATION: 


L  Backgrmuui 

An  estimated  2,500  roof-bolting 
machines  are  currently  in  use  at 
ludergroimd  coal,  potash,  trona,  and 
salt  mines  in  the  United  States.  The 
machines  are  used  to  install  many  types 
of  roof  bolts  and  other  support  materials 
into  the  mine  roof. 

Between  January  1984  and  April 
1994, 16  fetal  accidents  occurred 
involving  the  operation  and 
maintenance  of  roof-bolting  machines. 
In  a  six-week  poiod  in  early  1994.  three 
operators  of  roof-bolting  machines  were 
killed  while  operating  die  machines  in 
coal  mines.  Two  were  crushed  between 
the  drill  head  and  machine  frame  while 
bolting  the  rib,  and  the  other  was 
crushed  between  the  drill  head  boom 
and  canopy  when  the  fest-feed  boom  lift 
lever  was  inadvertently  activated. 
Responding  to  these  accidents,  on  April 
4, 1994,  MSHA  formed  and  chaired  the 
Roof-Bolting-Machine  Conunittee 
(conmiittee)  with  representatives  from 
the  U.S.  Bureau  of  Mines  and  the  West 
Virginia  Office  of  Minora'  Health, 
Safety,  and  Training,  to  review  accident 
data,  to  visit  mines  to  observe  roof- 
bolting  practices,  and  to  interview 
minere.  Additionally,  the  committee 
met  with  four  major  roof-bolting 
machine  maniifacturera,  who  provided 
data  and  technical  information  on 
machine  desisn  and  function. 

The  study  focused  on  boom  and  mast- 
type  roof-bolting  machines  and  did  not 
include  continuous  mining  machines 
with  int^ral  bolten.  Primarily,  the 
committee  examined  the  potential 


hazards  to  the  roof-bolter  operaton 
during  the  drilling  and  loof-boU 
installation  procedures. 

FoUowifig  this  study,  the  committee 
issued  a  Report  of  Findings  (Report)  on 
roof  bolter  safety  on  July  8, 1994 
outlining  problems  and  potential 
solutions  for  reducing  roof-bolting 
accidents.  These  findings  are 
summarized  below.  Copies  of  the  Report 
are  available  to  the  public  at  all  MSHA 
district  offices;  from  MSHA's  Office  of 
Standards,  Regulations,  and  Variancae, 
by  calling  703-235-1910;  and  throu^ 
MSHA's  Home  Page  on  the  Internet,  at 
http7/www.msha.gov. 

The  committee  was  reconvened  on 
October  21. 1996.  The  purpose  of  this 
meeting  was  to  determine  whether  any 
new  technology  or  design  changes  had 
occurred  beyond  those  included  in  the 
committee's  1994  Report.  The 
committee  identified  one  design  change, 
a  new  valve  developed  by  a 
manufecturer  to  prevent  its  two-handed, 
fest-feed  valve  from  being  bypassed. 

The  conunittee  also  reviewed  MSHA 
accident  data  for  the  period  from  April 
1994  through  December  1996.  (The 
report  covctred  January  1984  through 
March  25, 1994.)  Although  there  have  ■ 
been  numerous  accidents  and  iniuries, 
there  have  been  no  fatalities  related  to 
the  operation  of  roof-bolting  machines 
in  either  coal  or  metal  and  nonmetal 
mines  since  the  issuance  of  the  roof- 
bolter  safety  report  An  analysis  of  the 
data  confirmed  that  accidents  diiectiy 
related  to  the  operation  and 
maintenance  of  roof-bolting  mfKiw^^t 
continue  to  occur. 

n.  Findings 

The  conunittee  identified  several  roof- 
bolting-related  problem  areas  which 
may  have  contributed  to  or  caused  the 
accidents.  These  included:  (1) 
inadvertent  actuation  of  controls, 
particularly  the  drill-head,  fast- feed 
control  lever,  which  contributed  to 
approximately  50  percent  of  the  fetal 
accidents;  (2)  work  position  location:  (3) 
retrieval  of  drill  steel;  (4)  resin  insertion; 
(5)  location  of  controls;  and  (6)  control 
malfunction.  In  addition,  the  committee 
identified  various  othor  areas  for 
improvement  in  future  roof-bolting 
machine  design. 


m.  General: 

The  committee  developed  ten 
possible  solutions  to  address  problems 
with  existing  roof-bolting  machines.  The 
solutions  are  as  follows: 

1.  Installing  two-handed,  fest-feed 
controls  that  prevent  actuation  of  drill- 
head  feed  controls  while  the  machine 
operaton  are  positioned  in  pinch-point 
areas. 
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2.  ln«*alHnfl  a  drill-head  raiae  ahutoff. 
This  device  would  be  insUlled  in  the 
drill-head  raise  pinch  point  and  would 
inunediately  atop  the  hydraulic  oil  flow 
to  the  drill-heed  feed  cylinder,  thus 
preventing  the  feed  cylinder  from  being 
raised  and  accidentally  injuring  the 
operator. 

3.  inatalHng  auxitiary  cootrols  for  the 
canopy  raise/lower  and  boom  swing 
functions  to  eliminate  the  pinch  point 
where  operators  have  been  intuied  by 
the  swinging  boom. 

4.  Installing  control  guarding  or 
double-acting  bst-feed  controls,  or  both, 
to  prevent  inadvertent  activation. 

5.  Providing  visual  identification  of 
pinch-point  areas  to  alert  the  operator  of 
the  danger  area. 

6.  In^islling  self-centering  controls  to 
prevent  continued  machine  movement 
when  the  control  lever  is  released. 

7.  Seciiring  the  rotating  drill  steels  or 
wrench  to  prevent  the  operator  from 
becoming  entangled  in  tnese  moving 
machine  components. 

8.  Installing  Insertion/retrieval 
devices  (resin  insertion  tools  or  drill 
steel  retrieval)  to  eliminate  the  need  for 
the  operator  to  extend  his  body  into  a 
pinch  point  or  climb  onto  the  boom. 

9.  Standardizing  location  of  controls 
to  prevent  inadvertent  actuation  of 
controls  due  to  different  roof-bolting 
machine  control  layouts. 

10.  Conducting  a  pre-operational 
inspection  of  machine  controls  to  detect 
malfunctions  prior  to  operation. 

These  possiole  solutions  are  intended 
to  addreas  the  problems  with  roof- 
bolting  machines  and  to  prevent 
accidents.  MSHA  requests  miners,  mine 
operators,  manufactiuers,  and  other 
interested  parties  to  comment  on  the 
qualitative  and  quantitative  potential 
benefits  and  costs  of  compliance 
associated  with  adoption  of  these 
solutions,  and  any  alternatives  to  these 
solutions. 

Although  MSHA  is  considering 
development  of  a  proposed  rule  to 
address  the  K*«iFH«  associated  with 
roof-bolting  machines,  the  Agency  also 
solicits  comment  frtim  the  public  on 
alternatives,  other  than  rulemaking,  to 
address  safety  hazards  on  roof-bolting 
machines  used  in  the  mines  today. 


IV.  Specific 

Because  a  roof-bditing  machine 
standard  would  apply  to  both  coal  and 
metal  and  nonmetal  mining  industries, 
conunenters  should  provide  speciflc 
justification  for  their  fmsitions  based  on 
sound  engineering,  work  practices,  and 
mining  conditions.  MSHA  leaueats 
comment  on  the  technological  and 
economical  feasibility  and  benefits  of 
the  solutions  suggested  in  the  Report  of 


Findings  and  in  this  notice.  Specifically, 
MSHA  seeks  input  on  the  following 
issues:  the  ciurent  availability  of 
technology  to  retrofit  existing  machines 
with  two-handed  hst-feed  controls, 
double-acting  fest-fiBed  controls,  control 
guarding,  visual  identificalion  markers 
to  alert  Sie  operator  of  the  pinch  point 
area,  self-centering  controls,  or 
insertion/retrieval  devices:  the  impact 
on  the  design  and  operadon  of  existing 
machines  if  retrofitting  were  to  be 
required;  the  impact  of  available 
technology  on  newly- purchased 
machines:  the  costs  to  manufacturers 
and  mine  operators  of  available 
technology;  and  any  other  information 
that  is  relevant  to  the  findings  in  the 
Rsport.  Conunenters  are  encouraged  to 
provide  information  specific  to  their 
mining  conditions. 

V.  Impact 

Executive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  coats 
and  benefits  of  intended  regulations, 
and  ptapoaa  regulations  on  the  basis 
that  the  benefits  justify  the  costs. 
Regulatory  agencies  also  are  required  to 
beM  dedsioos  on  the  best  reasonably 
obtainable  scientific,  technical, 
economic,  and  other  data  and 
information  concerning  the  need  for  and 
the  consequences  of  the  proposed 
regulations. 

MSHA  is  in  the  early  stages  of 
developing  a  proposed  rule.  The  Agency 
anticipates  that  the  benefit  of  a  safety 
standard  addressing  design  criteria  and 
operating  procedures  for  the  use  of  roof- 
bolting  machines  in  underground  mines 
would  be  the  prevention  of  fatalities  and 
injuries  which  occur  when  these 
machines  are  operated. 

VI.  Public  Partidpatioa 

MSHA  requests  comments  on  the 
specific  issues  addressed  in  this  notice 
as  well  as  thoae  addressed  in  the  Repoft 
of  Findings.  Interested  parties  are 
particularly  encouraged  to  be  as  specific 
as  possible  in  addressing  each  of 
MSHA's  possible  solutions  and  in 
suggesting  alternatives  to  these 
solutions.  MSHA  also  requests  that 
commenters  include  specific  examples 
and  cost  ratimates  to  support  their 
rationale  to  assist  the  Agency  in 
evaluating  and  analyzing  their 
comments. 

List  of  Subjects  in  30  CFR  Parts  57  and 
75 

Mine  safisty  and  health.  Underground 
mining. 


Dated:  December  3. 1997. 
).  Darin  McAtear. 

AMistant  Secmtaryfor  Mine  Safety  and 
Health. 
(PR  Doc  97-32203  Filad  12-6-97;  8:45  ami 
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MN  2900-AIM 


I  of  VeMrara'  Appsals:  Rules  of 
Practio*— Attormy  Fm  Mattw* 

aQBICY:  Department  of  Veterans  ACfeirs. 
Acnow;  Proposed  rule. 

summary:  The  Department  of  Veterans 
AfEairs  (VA)  proposes  to  amend  the 
Rules  of  Practice  of  the  Board  of 
Veterans'  Appeals  (Board)  to 
discontinue  VA's  paying  attorney  fees 
from  past-due  benefits,  establish 
saiisguards  in  the  cam  of  "disinterested 
third-party"  payers,  and  simplify  certain 
notice  procedures.  We  believe  that 
discontinuance  of  VA's  paying  attorney 
fees  from  past-due  benefits  is  warranted 
because  the  administrative  resources 
that  it  consiunes  would  be  better  spent 
in  activities  more  direcUy  beneficial  to 
veterans:  the  establishment  of 
safeguards  regarding  "disinterested 
third-p)arty"  payers  will  help  prevent 
circiunvention  of  the  law  restricting 
payments  by  claimants  and  appellants; 
and  simplified  notice  procedures 
relating  to  motions  to  review  attorney- 
fee  agreements  or  to  challenge  expense 
charges  are  adequate  for  establishing 
proof  of  service. 

DATES:  Comments  must  be  received  on 
or  before  February  9, 1998. 
ADDRESSES:  Mail  or  hand  deliver  written 
conunents  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW..  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RDM  290O-AI98''.  All 
written  comments  will  be  available  for 
public  inspection  at  the  above  address 
in  the  Office  of  RegulaUons 
Management,  Room  1158,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m., 
Mcmday  through  Friday  (except 
holidays). 

FOR  RiRTNER  MFORMATXM  OONTACT: 
Steven  L.  Keller,  Chief  Counsel,  Board 
of  Veterans'  Appeals,  Department  of 
Veterans  Afhin,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202-565- 
5978). 
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SUPPLEMENTARY  tHFOtmATtOH:  The  Board 
of  Veterans'  Appeals  (Board)  is  an 
administrative  body  that  decides 
appeals  from  denials  of  claims  for 
veterans'  benefits. 

This  document  proposes  to  amend  the 
Board's  Rules  of  Practice  to  (1)  exercise 
the  option  provided  in  38  U.S.C 
5904(d)(3)  not  to  pay  attorney  fees 
directly  to  an  attorney  out  of  past-due 
benefits;  (2)  establish  safeguards  where 
a  "disinterested  third  party"  pays  an 
attorney's  fees  or  salary  on  behalf  of  a 
claimant  or  appellant;  and  (3)  simplify 
notice  procediues  in  connection  with 
motions  to  review  fiae  agreements  for 
reasonableness  and  to  review  a 
representative's  expenses. 

Paying  Attorney  Fees  From  Pest-Due 
VA  Benefits 

Beginning  during  the  Civil  War,  and 
continuing  for  more  than  a  century, 
attorneys  and  agents  were  forbidden 
from  charging  more  than  $10  for 
services  in  connection  with  a  claim  for 
veterans  benefits.  In  1988,  the 
"Veteraiu'  Judicial  Review  Act"  (VJRA), 
Pub.  L.  No.  100-687,  Div.  A.  §  104. 102 
Stat.  4105,  4108-09  (1988),  removed 
that  limitation,  and  provided  that,  imder 
certain  circumstances,  an  attorney  or 
agent  could  charge  a  "reasonable"  fee 
for  such  services.  38  U.S.C  5904. 

VJRA  permitted  a  veteran  to  pay  an 
attorney  directly  or,  under  certain 
conditions,  to  have  the  attorney  paid  by 
VA  direcdy  out  of  "past-duS  benefits" 
awarded  in  connection  with  a 
successful  claim.  Specifically,  section 
S904(d)  of  tide  38,  United  States  Code, 
as  added  in  1988  by  VJRA  and  modified 
in  1992  by  Pub.  L.  103-446,  permits  the 
Secretary  of  Veterans  A£Eun  to  pay  an 
attorney's  fee  directly  to  an  attorney  out 
of  past-due  VA  benefits  if  (1)  an 
agreement  between  the  attorney  and  the 
client  provides  for  such  a  payment;  (2) 
the  total  fise  is  contingent  on  whether  or 
not  the  matter  is  resolved  in  a  manner 
favorable  to  the  claimant;  and  (3)  the 
total  fee  does  not  exceed  20  percent  of 
past-due  benefits.  In  1992,  VA  added 
§  20.609  to  title  38  of  the  Code  of 
Federal  Regulations,  by  which,  among 
other  things,  the  Secretary  undertook  to 
exercise  this  discretionary  authority. 
This  document  pro{>08es  to  change 
the  regulations  to  state  that  VA  will  not 
pay  attorney  fees  out  of  past-due 
benefits.  This  proposal  is  based  on  a 
number  of  reasons. 

First,  the  program  puts  a  strain  on  the 
already  overburdened  Veterans  Benefits 
Administration  (VBA),  which  operates 
VA's  58  regional  offices.  Paying  attorney 
fees  from  past-due  benefits  requires  that 
some  of  the  money  due  a  claimant  be 
withheld  pending  a  determination—' 


made  by  the  Board  of  Veterans' 
Appeals — that  the  agreement  meets  the 
statutory  and  regulatory  requirements 
for  payment  Because  almost  all  awards 
of  benefits  are  made  at  individual 
regional  offices,  and  because  section 
5904  jpermits  VA  to  pay  attorney  fees 
only  from  past-due  benefits,  VBA  has 
had  to  develop  strict  and  complex 
procedures  for  withholding  money.  This 
in  turn  has  required  the  designation  of 
at  least  one  "attorney  fee  coordinator"  at 
each  of  the  58  regional  offices,  the 
involvement  of  at  least  one  employee 
from  the  finance  activity  and  from  the 
agent  cashier  at  those  offices,  as  well  as 
a  significant  amount  of  correspondence 
between  the  Board  and  the  various 
regional  offices  on  this  issue — direct 
participation  by  as  many  as  175  VBA 
einployees. 

Seccmd,  the  anticipated  growth  In 
attorney  representation  before  VA  has 
not  materialized.  The  percentage  of 
appellants  rei»esented  by  attorneys  in 
completed  Board  proceedings  has  varied 
only  sli^tly  during  the  period  1993-96: 
3.0  percent  (786/26,400)  (1993);  3.9 
percent  (861/22.045)  (1994);  3.1  percent 
(873/28.195)  (1995);  and  3.4  percent 
(1.160/33,944)  (1996). 

Third,  few  attorneys  ever  qualify  for 
payment  from  past-due  benefits.  In 
every  case  which  results  in  the  payment 
of  past-due  benefits  and  in  which  an 
attorney  has  filed  an  agreement  with  the 
claimant  to  be  paid  directly  fit>m  past- 
due  benefits,  the  Board  makes  a 
determination  as  to  whether  the 
agreement  meets  the  statutory  and 
regulatory  standards  for  payment.  Of  the 
110.584  decisions  the  B(Mrd  issued 
during  fiscal  years  1993  through  1996, 
only  222  were  decisions  on  fee 
agreements  in  which  an  attorney  was  to 
be  paid  from  past-due  benefits  awarded. 
Those  222  decisions  made  ovw  four 
years  have  required  the  special  support 
of  as  many  as  175  VBA  employees  per 
year,  most  of  whom  would  have  been 
spending  their  time  in  activities  more 
directly  benefiting  veterans  and  their 
families:  deciding  claims  and 
coordinating  benefit  pajmaents. 

Finally,  a  recently-completed  study 
ordered  by  Congress  recommends  that 
VA  get  out  of  the  business  of  paying 
attorney  fees.  Thus,  the  Veterans' 
Claims  Adjudication  Commission, 
established  by  Congress  to  determine 
means  for  increasing  the  efficiency  of 
the  VA  system  for  claims  disposition, 
found  that: 

The  provision  for  payment  by  VA  of 
attorney  fees  from  past-due  benefits  is 
administratively  ciunbersome  and 
distorts  the  role  of  government 
Attorney  representatives  and  veterans 
should  be  expected  to  transact  fee 


pajrments  between  themselves.  VA 
should  not  be  involved  in  these 
transactions.  •  •  •  The  provision  for 
VA  to  compensate  attorneys  from 
a%vards  of  past-due  benefits  thrusts  VA 
into  a  business  that  is  excessively  far 
from  its  central  purpose.  VA  is  not  well 
suited  to  perform  this  function,  and  the 
requirement  that  it  do  so  represents  a 
siffliificant  opportunify  cost  The 
resources  used  for  this  purp>ose  would 
be  better  spent  in  activities  of  more 
direct  benefit  to  veterans. 

The  Veterans'  Claims  Adjudication 
Comm'n.  Reptat  to  Congress  130  (Dec. 
1996).  VA  concurs  in  those  finriing«  and 
the  conclusion. 

While  we  believe  that  the  right  to  hire 
an  attmney  is  an  important  one.  we  do 
not  believe  that  eliminating  payment  by 
the  Department  will  materially  a£fect  the 
availability  of  such  services.  We  think 
that  a  veteran  is  as  able  as  anyone  else 
to  transact  a  fee  payment  without  the 
intervention  of  the  Dejiartment  These 
proposed  amendments  will  not  interfere 
Mfith  a  claimant's  ability  to  pay  attorney 
fees  directly  to  his  or  her  attorney  out 
of  past-due  benefits. 

For  all  these  reasons,  we  propose  to 
amend  38  CFR  20.609(h),  which 
provides  the  rules  for  payment  of 
attorney  fises  from  past-due  benefits,  by 
deleting  all  the  current  text  and 
replacing  it  with  the  follo%ving 
statement  "The  Department  of  Veterans 
Affairs  will  not  pay  fiees  directly  to  an 
attorney  at  Uw  frun  past-due  benefits." 


Safegoarda  Where  a  

Third  Party"  Pays  an  Atteney's  Fee 

In  1988,  VA  amended  part  14  of  title 
38,  Code  of  Federal  Regulations,  to 
reflect  an  opinion  from  the  Office  of 
Legal  Counsel  of  the  Department  of 
Justice  which  concluded  that  the  then- 
current  $10  fee  limitation  did  not  apply 
to  third  parties  not  standing  to  benefit 
from  a  veteran's  claim.  53  FR  52416. 
52418  (Dec.  28, 1988)  (38  CFR  14.634(a) 
(1989)).  VA  has  incorporated  the 
exception  for  third  parties  not  standing 
to  benefit  from  a  veteran's  claim  into  the 
cunent  rules  governing  the  payment  of 
attorney  fees.  An  organization, 
governmental  entity,  or  other 
disinterested  third  party  may  pay 
attorney  fees  imder  circumstances  in 
which  a  claimant  or  appellant  may  not, 
for  example,  when  there  has  been  no 
final  Board  decision  with  respect  to  an 
issue.  See  38  CFR  20.609(dX2). 

In  dealing  with  this  exception  over 
the  years,  we  have  reviewed  fee 
agreements  that  list  individuals  as 
"disinterested  third  parties"  who  ^paar 
to  be  no  more  than  "straw men,"  i.e., 
nominal  fee  payers  who  really  serve  as 
a  mere  conduit  for  a  prohibited  payment 
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by  •  claimant  or  appellant  Typically, 
such  "disinterested  third  parties"  will 
agree  to  pay  a  fee  equal  to  some 
percentage  of  the  amount  of  any  past- 
due  benefits  awarded  the  claimant. 
contingent  on  a  successful  outcome. 
Indeed,  some  contract!  W9  have 
reviewed  call  for  pa3rment  of  a 
percentage  of  the  actual  past-due 
benefits  by  these  third  parties,  a  legally 
impossible  feat  because  of  the 
nonaatignability  of  veterans  benefits 
under  38  U.S.C.  5301. 

In  this  context.  VA's  General  Counsel 
has  informally  advised  that,  if  a  third 
party  acts  as  a  mere  conduit  for  a 
prohibited  payment  by  a  claimant,  the 
exception  in  the  regulation  would  not 

apply 

Accordingly,  we  propose  three 
amendments  to  Rule  609(d)(2)  (38  CFR 
20.609(d)(2)),  relating  to  payment  of  fees 
by  disinterestod  third  parties. 

First,  we  propose  to  prohibit,  in  any 
caae  involving  a  third-party  payer,  a  fee 
which  is  contingent,  in  whole  or  in  part, 
on  whether  or  not  the  matter  is  resolved 
in  a  manner  favorable  to  the  claimant  or 
appellant.  The  contingent  fee  functions 
as  a  financing  device  that  enables  a 
client  to  assert  and  proaecute  an 
otherwise  unaffordable  claim.  See.  e.g., 
Lester  I.  Brickman.  Contingent  Peas 
Without  Contingencies:  Hamlet  Without 
the  Prince  of  Denmark?.  37  UCLA  L. 
Rev.  29.  43  (1989).  If  a  third  party  agrees 
to  pay  an  attorney  to  represent  a  veteran 
(or  other  claimant)  because  the  law  bars 
the  attorney  from  charging  the  veteran  a 
fee,  the  issue  of  "financing"  the  cost  of 
the  litigation  through  a  succaaaful 
outcome  is  moot:  By  definition,  a 
disinterested  third  party  will  receive  no 
benefit  from  any  award  to  the  veteran, 
so  that  the  outcome  can  generate  no 
funds  with  which  to  pay  the  attorney. 
Nevertheless,  we  have  seen  a  number  of 
agreements  in  which  a  "disinterested 
third  party"  agrees  to  pay  an  amount 
equal  to  some  percentage  of  a  veteran's 
paat-due  benefita,  an  arrangement  that 
appears  to  merely  set  the  stage  for  a 
transfer  from  the  veteran  to  the  third 
party  to  the  attorney.  In  our  view, 
making  a  foe  to  be  paid  by  a 
disinterested  third  party  contingent  on 
the  outcome  of  the  claim  encourages  the 
parties  to  break  the  law.  Accordingly, 
we  propose  to  bar  contingent  fees  in 
such  circumstances. 

Second,  we  propose  to  establish  a 
presumption  that  a  parson  who  is  the 
spouse,  child,  or  paranl  of  the  claimant 
or  appellant,  or  who  resides  with  the 
claimant  or  appellant,  is  not  a 
disintarested  third  party.  In  our  view, 
persons  in  such  relationships  usually 
nave  some  financial  or  other  intareat  in 


the  success  of  the  claim  and  are 
therefore  unlikely  to  be  disintereatad. 

Finally,  we  propose  to  require  that  the 
attorney  or  agent  file  a  statement 
certifying  that  no  agreement  exists 
under  which  the  claimant  or  appellant 
will  provide  anything  of  value  to  the 
third  party  in  return  for  payment  of  the 
fee  or  salary.  We  believe  that  it  is  the 
responsibility  of  an  attorney,  as  an 
officer  of  the  court,  and  an  agent,  as  a 
licensee  of  VA.  to  make  appropriate 
inquiries.  Cf.  Fed.  R.  Qv.  P.  11(b) 
(signature  of  attorney  oo  court  papan 
cartifiea,  among  other  things,  inquiry  by 
the  attorney  which  is  reasonable  under 
the  circumstances).  We  also  propose  to 
amend  Rule  609(g)  (38  CFR  20.609(g)), 
relating  to  fee  agreements,  to  clarify  that 
any  agreement  for  the  payment  of  foes 
must  include  the  name  and  mailing 
address  of  the  disinterested  third  party. 
This  will  allow  VA  to  advise  such  third 
parties  of  legal  requirements  regarding 
disinterested  third  parties. 

Simplifying  Notice  Procaduraa 

Both  Rule  609(i)  (38  CFR  20.609(i)), 
relating  to  motions  to  review  attorney 
fee  agreements,  and  Rule  610(d)  (38  CFR 
20.610(d)).  relating  to  motions 
challenging  expenses,  require  service  of 
papers  on  opposing  parties  by  certified 
mail,  return  receipt  requested,  and 
require  filing  signed  certificataa  of 
receipt  with  the  Board.  We  do  not 
believe  that  this  level  of  proof  is 
necessary  to  ensure  that  all  partiea 
receive  copies  of  various  material. 
Accordingly,  we  propose  to  amend  both 
nilaa  to  provide  that  proof  of  service  in 
such  casaa  will  be  by  filing  a  statement 
with  tha  Boafd  certifying  that  copies 
have  bean  aant  to  the  other  parties  by 
first-claaa  mail,  poatage  prepaid.  This  is 
in  line  with  general  rules  of  service  in 
the  Federal  Rules  of  Qvil  Procedure. 
Fed.  R.  Civ.  P.  5(d)  (generally,  a 
certificate  of  service  by  a  party  (or 
attorney)  is  sufficient  proof  of  service). 

Other  Changaa 

In  addition  to  the  changes  noted 
above,  we  propose  to  make 
nonaubatantive  changes  required  for 
purposes  of  clarity.  We  also  propoaa  to 
make  changes  to  correspond  to  new 
organization  names  within  the  Board. 

■agnlatory  FlexiUlify  Act 

The  Secretary  hereby  certifies  that 
diis  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
siUMtantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C  601-612.  This 
rule  will  affect  only  the  processing  of 
claims  by  VA  and  will  not  affect  small 
buaineaaas.  Therafora,  pursuant  to  5 


U.S.C  605(b).  this  proposed  rule  is 
exempt  from  the  initiaJ  and  final 
regulatory  flexibility  analyses 
requirements  of  §§  603  and  604. 

List  of  Subjects  in  3S  CFR  Part  20 

Administrative  practice  and 
procedure.  Claims.  Veterans. 

Approved:  Dacamber  1, 1M7. 
Ilsrshel  W.  Gebar. 

Acting  Secntary  of  Veterans  Affain, 
For  the  reasons  set  out  in  the 

Ereamble.  38  CFR  part  20  is  proposed  to 
B  amended  as  set  forth  below: 

PART  2a-BOARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Aathority:  38  U.S.C  SOl(a). 

2.  In  subpart  A.  S  20.3.  paragraphs  (n), 
(o).  and  (p)  are  redesignated  as 
paragraphs  (o).  (p).  and  (q).  respectiveljr; 
and  a  new  paragraph  (n)  is  added  to 
read  as  followrs: 

faOL3    RutaS-OeflnMona. 

(n)  Paat-due  benefits  meana  a 
nonrecurring  payment  resulting  from  a 
benefit,  or  benefits,  granted  on  appeal  or 
awarded  on  the  basis  of  a  claim 
reopened  after  a  denial  by  the  Board  of 
Veterans'  Appeals  or  the  lump  sum 
payment  which  repreaents  the  total 
amount  of  recurring  cash  pajrments 
which  accrued  between  the  effective 
date  of  the  award,  as  determined  by 
applicable  laws  and  regulations,  and  the 
date  of  the  grant  of  the  benefit  by  the 
agency  of  original  jurisdiction,  the 
Board  of  Veterans'  Appeals,  or  an 
appellate  cotut. 
•        •        •        •        • 

3.  In  subpart  G,  §  20.609.  paragraphs 
(dM2),  (f).  (g).  (h),  and  (i)  are  revised  and 
paragraph  (j)  is  added  to  read  as  follows: 

120.600    RuiaM*.  Payment  of 
rapraaantalhw'a  (aaa  In 
Deparimant  d  Valarana  Aftaira  llald 
pafaonnaiand  bafora  tha  Board  ot 


(d)«  •  • 

(2)  Payment  of  fee  by  disinterested 
third  party,  (i)  An  attomey-at-law  or 
agent  may  receive  a  fee  or  salary  from 
an  organisation,  governmental  entity,  or 
other  disinterested  third  party  for 
representation  of  a  claimant  or  appellant 
even  though  the  conditions  set  forth  in 
paragraph  (c)  of  this  section  have  not 
been  met.  In  no  such  case  may  the 
attorney  or  agent  charge  a  fee  which  is 
contingent,  in  whole  or  in  part,  on 
whether  the  matter  is  resolved  in  a 
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manner  Cavorable  to  the  claimant  or 
appellant 

Ui)  For  purposes  of  this  part,  a  person 
shidl  be  presumed  not  to  be 
disinterested  if  that  person  is  the 
spouse,  child,  or  parent  of  the  claimant 
or  appellant,  or  if  that  person  resides 
with  the  claimant  or  appellant  This 
presumption  may  be  rebutted  by  clear 
and  convincing  evidence  that  the  person 
in  question  has  no  financial  interest  in 
the  success  of  the  claim. 

(iii)  The  provisions  of  paragraph  (g)  of 
this  section  (relating  to  fee  agreements) 
shall  apply  to  all  payments  or 
agreements  to  pay  involving 
disinterested  third  parties.  In  addition, 
.  the  agreement  shall  include  or  be 
accompanied  by  the.following 
statement  signed  by  the  attorney  or 
agent  "I  certify  that  no  agreement,  oral 
or  otherwiae,  eodats  under  which  the 
claimant  or  appellant  will  provide 
anything  of  value  to  the  third-party 
payer  in  this  case  in  return  for  payment 
of  my  fee  or  salary,  includiiu,  but  not 
limited  to.  reimbursement  of  any  fises 
paid." 


(f)  I^reeumption  of  reasonableness. 
Fees  which  total  no  more  than  20 
percent  of  any  past-due  benefits 
awarded,  as  defined  in  Rule  20.3(n) 

(§  20.3(n)  of  this  part),  will  be  presumed 
to  be  reasonable. 

(g)  Fee  (Agreements.  All  agreements  for 
the  payment  of  fees  for  services  of 
attomeys-at-law  and  agents  (including 
agreements  involving  Cbbs  or  salary  paid 
by  an  organization,  governmental  entity 
or  other  disinterestt^  third  party)  must 
be  in  writing  and  signed  by  both  the 
claimant  or  appellant  and  the  attomey- 
at-law  or  agent  The  agreement  must 
include  the  name  of  the  veteran,  the 
name  of  the  claimant  or  appellant  if 
other  than  the  veteran,  the  name  of  each 
disinterested  third-party  payer  (see 
paragraph  (dK2)).  the  applicable 
Department  of  Veterans  Afiairs  file 
number,  and  the  specific  terms  under 
which  the  amount  to  be  paid  for  the 
services  of  the  attomey-at-law  or  agent 
will  be  determined.  A  copy  of  the 
agreement  must  be  filed  with  the  Board 
of  Veterans'  Appeals  within  30  days  of 
its  execution  t^  mailing  the  copy  to  the 
following  address:  Office  of  the  Chief 
Counsel  (OlC),  Board  of  Veterans' 
Appeals.  810  Vermont  Avenue  NW. 
Washington.  DC  20420. 

(h)  Payment  of  fees  by  Department  of 
Veterans  Affairs  directly  to  an  attomey- 
at-law  fix)m  past-due  benefits.  The 
Department  of  Veterans  Affairs  will  not 
pay  fees  directly  to  an  attorney  at  law 
from  past-due  benefits. 

(i)  Motion  for  review  of  fee  agreement 
The  Board  of  Veterans'  Appeals  may 


review  a  fee  agreement  between  a 
claimant  or  appellant  and  an  attomey- 
at-law  or  agent  upon  its  own  motion  or 
upon  the  motion  of  any  party  to  the 
agreement  and  may  order  a  reducticm  in 
the  fae  called  for  in  the  agreement  if  it 
finds  that  the  fee  is  excessive  or 
unreasonable  in  light  of  the  standards 
set  forth  in  paragraph  (e)  of  this  section. 
Such  motions  must  be  in  writing  and 
must  include  the  name  of  the  veteran, 
the  name  of  the  claimant  or  appellant  if 
other  than  the  veteran,  and  the 
applicable  Department  of  Veterans 
AfEdn  file  number.  Such  motions  must 
set  forth  the  reason,  or  reasons,  why  the 
fee  called  for  in  the  agreement  is 
excessive  or  unreasonable;  must  be 
accompanied  by  all  evidence  the 
moving  party  desires  to  submit  and 
must  include  a  signed  statement 
certifying  that  a  copy  of  the  motion  and 
any  evidence  was  sent  by  first-class 
mail,  postage  prepaid,  to  each  other 
party  to  the  agreement  setting  forth  the 
address  to  which  each  such  copy  was 
mailed.  Such  motions  (other  thar^ 
motions  by  the  Board)  must  be  filed  at 
the  following  address:  Office  of  the 
Chief  Counsel  (OlC),  Board  of  Veterans' 
Appeals.  810  Vwrnont  Avenue,  NW, 
Washington.  DC  20420.  The  other 
parties  may  file  a  response  to  the 
motion,  with  any  accompanying 
evidence,  with  the  Board  at  the  same 
address  not  later  than  30  days  followirg 
the  date  of  receipt  of  the  copy  of  the 
motion  and  must  include  a  signed 
statement  certifying  that  a  copy  of  the 
reaponse  and  any  evidence  was  sent  by 
fint-class  mail,  postage  prepaid,  to  each 
other  party  to  the  agreement,  setting 
forth  the  address  to  which  each  such 
copy  was  mailed.  Once  there  has  been 
a  ruling  on  the  motion,  an  order  kHuII 
issue  which  will  constitute  the  final 
decision  of  the  Board  with  respect  to  the 
motion.  If  a  reducticm  in  the  fee  is 
ordered,  the  attCHiiey  or  agent  must 
credit  the  account  of  the  claimant  or 
appellant  with  the  amount  of  the 
reductfon  and  refund  any  excess 
pa3rment  on  account  to  the  claimant  or 
appellant  not  later  than  the  expiration  cf 
the  time  within  which  the  ruling  may  be 
appealed  to  the  Court  of  Veterans 
Appeals. 

(j)  In  addition  to  whatever  other 
penalties  may  be  prescribed  by  law  or 
regulation,  fEdlure  to  comply  with  the 
requirements  of  this  section  may  result 
in  proceedings  under  §  14.633  of  this 
chapter  to  terminate  the  attorney's  or 
agent's  right  to  practice  before  the 
Department  of  Veterans  Afiiaira  and  the 
Board  of  Veterans'Appeals. 

(Authority:  38  U.S.C  5902. 5904. 5905) 


4.  In  subpart  G,  §  20.610.  paragraph 
(d)  is  revised,  and  paragraph  (e)  is 
added  to  read  as  follows: 

120.610    Ruia6iaPayinaMef 
•'aexpanaaain 

lo(V( 


(d)  Expense  charges  permitted; 
motion  for  review  of  expenses. 
Reimbursement  for  the  expenses  of  a 
representative  may  be  obtained  only  if 
the  expenses  are  reasonable.  The  Board 
of  Veteraos'  Appeals  may  review 
expenses  charged  by  a  representative 
upon  the  motion  of  the  claimant  or 
appellant  and  may  order  a  reduction  in 
the  expenses  charged  if  it  finds  that  they 
are  excessive  or  unreasonable.  Such 
motions  must  be  in  writing  and  must 
include  the  name  of  the  veteran,  the 
name  of  the  claimant  or  ^^wllant  if 
other  than  the  veteran,  and  the 
applicable  Department  of  Veterans 
Affdn  file  number.  Such  motions  must 
specificalfy  identify  which  expenses 
charged  are  imreasonable;  must  set  forth 
die  reason,  or  seasons,  why  such 
expenses  are  exoeasive  or  unreasonable; 
must  be  accompanied  by  all  evidence 
tiie  claimant  or  appellant  desires  to 
submit  and  must  include  a  signed 
statonent  certifying  diat  a  copy  of  the 
motion  and  any  evidmce  was  seat  by 
first-class  mail,  postage  prepaid,  to  tha 
representative.  Such  motions  must  be 
filed  at  the  following  address:  Office  of 
the  Chief  Counsel  (OlC).  Board  of 
Veterans'  Appeals.  810  Vomont  Avenue 
NW,  Wash^gton,  DC  20420.  The 
representative  may  file  a  response  to  the 
motion,  with  any  accompanying 
evidence,  with  the  Board  at  the  same 
address  not  later  than  30  days  following 
the  date  of  receipt  of  the  copy  ot  the 
motion  and  must  include  a  signed 
statement  certifying  that  a  copy  of  the 
response  and  any  evidence  was  aeot  by 
first-class  mail,  postage  prepaid,  to  the 
claimant  or  appellant,  setting  forth  the 
address  to  which  the  copy  was  mailed. 
Factors  considered  in  determining 
whether  expenses  are  excessive  or 
uiueasonable  include  the  complexity  of 
the  case,  the  potential  extent  of  benefits 
recoverable,  whether  travel  eiqpenses  are 
in  keeping  with  expenses  normally 
incurred  ^  other  representetives,  etc. 
Once  there  has  been  a  tilling  on  the 
motion,  an  order  shall  issue  which  will 
constitute  the  final  decision  of  the 
Board  with  respect  to  the  motion, 
(e)  In  addition  to  whatever  other 
penalties  may  be  prescribed  by  law  or 
regulation,  failure  to  comply  with  the 
requirements  of  this  section  may  result 
in  proceedings  under  §  14.633  of  this 
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chapter  to  tanninate  tha  attomay's  or 
i^mf  ■  right  to  piactica  bafna  the 
Department  of  Veterans  Afbira  and  tha 
Board  of  Veterans'  Appeali. 
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ENVinOMMENTAL  PfKrrECnON 
AGENCY 

40CFRPert52 
(AZ06«-«006:  FRL-0033^ 

Approval  and  Promutgatton  Of 
Implafnantatton  Plans;  Arizona  State 
Imptomentatlon  Plan  Revision. 
Maricopa  County  Environmental 


AQCNCY:  Environmental  ProtectioD 
Agency  (EPA). 
ACTION:  Propoaed  rule. 


EPA  is  proposing  to  approve 
Maricopa  County's  Ordinance  P-7, 
Maricopa  County  Trip  Radtiction 
Ordinance,  as  a  revision  to  the  Arizona 
SUte  Implementation  Plan  (SIP).  EPA's 
final  approval  of  this  proposed  rule  will 
incorporate  it  into  the  federally 
approved  SIP.  EPA  has  evaluated  the 
rule  and  is  proposing  to  approve  it 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals.  SlPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattaiiunent  areas. 
OATIS:  Comments  must  be  received  on 
.  or  before  January  8. 1998. 
AOOnmn:  Comments  may  be  mailed 
to:  Frances  WIcher.  Office  of  Air 
Planning.  (AIR-2).  Air  Division.  U.S. 
Environmental  Protection  Agency, 
Region  DC.  73  Hawthorne  Street.  San 
Francisco.  CA  94105-3901. 

Copies  of  tho  ordinance  and  EPA's 
evaluation  of  the  ordinance  is  available 
for  public  inspection  at  EPA's  Region  9 
oCBoa  during  normal  business  hours. 

rem  nmnmn  ppomaTiow  contact: 

Frances  Wicher.  OfBce  Of  Air  Planning 
(AIR-2).  Air  Division.  U.S. 
Environmental  Protection  Agsncy, 
Region  DC.  75  Hawthorne  Street.  San 
Francisco,  CA  9410S-3901,  (415)  744- 
1248. 

SUPPt^MENTAflY  MFONMATION: 

I.  Background 

Maricopa  County  is  designated 
nonattainment  and  classified  as  a 
serious  area  for  ozone,  carbon  monoxide 
(CO),  and  particulate  matter.  See  62  FR 
60001  (November  6.  1997).  61  FR  39343 
(July  29.  1996)  and  60  FR  30046  (June 
7, 1995).  Emissions  from  motor  vehicles 


contribute  substantially  to  axcaedances 
of  the  national  ambient  air  quality 
standards  for  all  three  pollutants  in  the 
liaiicopa  area.  Over  the  years  the  State 
has  adopted  a  comprehensive  motor 
vehicle  emission  control  program 
including  a  number  of  transportation 
control  measures  to  address  this 
problem. 

In  1988.  the  Arizona  legislature 
adopted  a  trip  reduction  program  for 
Maricopa  County  (see  1988  Session. 
Arizona  House  Bill  (H.B.)  2206.  section 
23.  codified  at  Arizona  Revised  SUtutes 
(A.R.S.)  Title  49.  Chapter  3.  Article  8) 
and  directed  Maricopa  County  to 
implement  the  program. 

The  State  submitted  this  program  in 
its  1988  Carbon  Monoxide  Plan  for  the 
Maricopa  Cotmty  nonattainment  area 
ami  EPA  approved  the  program  as  part 
of  its  approval  of  that  plan.  53  FR  30224 
(August  10.  1988)  and  40  CFR 
52.120(c)(65MiMA)(/).  In  1990.  EPA's 
approval  of  the  1988  CO  plan  was 
vacated  by  the  Ninth  Circuit  Court  of 
Appeals  in  Delaney  v.  EPA.  898  F.  2d 
687  (1990).  EPA  subsequently  restored 
its  approval  of  the  control  measures  in 
that  plan,  including  the  trip  reduction 
prosram.  56  FR  3219  (January  29.  1991). 

Since  1988,  the  legislature  has  revised 
the  trip  reduction  program  several  times 
to  tighten  the  trip  reduction  goals, 
decrease  the  threshold  size  of  employers 
subject  to  the  program  from  100  to  50 
employees,  extend  the  program  to 
schools,  and  to  otherwise  revise  the 
program.  In  addition,  the  legislature 
directed  Maricopa  County  to  "make  and 
enforce"  an  ordinance  consistent  with 
A.R.S.  49-588  (RequiremenU  for  major 
employers).  A.R.S.  49-474.01(B)  (1993 
6th  Special  Session.  H.B.  2001,  section 
24).  On  May  26.  1994.  in  compliance 
with  the  statute,  the  County 
subsequently  adopted  Maricopa  County 
Environmental  Services  Department 
(MCESD).  Ordinance  No.  P-7  Maricopa 
County  Trip  Reduction  Ordinance. 

n.  Maricopa  County  Trip  Reduction 
Ordinance 

MCESD  Ordinance  No.  P-7  was 
submitted  as  a  SIP  revision  by  the 
Arizona  Department  of  Environmental 
Quality  to  EPA  on  August  31. 1995.  The 
submittal  became  complete  by  operation 
of  law  under  CAA  secUon  110(k)(l)(B) 
on  February  29.  1996. 

The  ordinance  requires  employers 
with  50  or  more  employees  or  schools 
with  50  or  more  employees  or  students 
to.  among  other  things,  conduct  and 
submit  annually  an  employee/student 
commute  survey  (section  7(A}): 
disseminate  information  on  alternative 
modes  and  other  trip  reduction 

i  (section  7(E)):  develop  and 


submit  a  trip  reduction  plan  designed  to 
meet  target  reductions  in  single- 
occupant-vehicle  (SOV)  trips  and 
vehicle  miles  traveled  (VMT)  (section 
7(C));  and  implement  the  trip  reduction 
plan  (section  7  (B)  and  (D)). 

Failure  to  meet  trip  reduction  goals 
does  not  constitute  a  violation  of  the 
ordinance  if  the  employer  or  school  is 
attempting  in  good  Caith  to  meet  the 
goals  (section  13(CK2));  however,  failure 
to  comply  with  other  specific 
requinnnents  of  the  ordinance,  such  as 
the  failure  to  submit  or  to  implement  an 
approved  trip  reduction  plan,  do 
constitute  violaticms  of  the  ordinance 
and  are  subject  to  penalties  as  provided 
in  A.R.S.  49-593(D). 

The  Maricopa  Cotmty  Trip  Reduction 
Program  is  staifEDd  by  the  Maricopa 
County  Trip  Reduction  Program  Staff 
under  MC^SD.  The  1996  annual  report 
on  the  program  states  that  in  1996,  2,501 
employment  sites  were  processed,  more 
than  570.000  employees  and  students 
were  siuveyed.  and  more  than  1.500  trip 
reduction  plans  were  reviewed.  The 
report  demonstrates  that  the  program 
haa  been  efSective  in  reducing  both  SOV 
trips  and  VMT  in  the  Maricopa  area.  See 
Annual  Report  1996,  Maricopa  County 
Trip  Reduction  Program,  MCESD. 

m.  deaa  Air  Act  KatfuireoMnls 

In  determining  the  approvability  of  a 
rule.  EPA  must  evaluate  the  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  r^ulations.  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans). 

There  are  currently  no  Clean  Air  Act 
requirements  mandating  trip  reduction 
programs  (also  known  as  employer 
commute  options  or  ECO  programs). 
The  CAA  Amendments  of  1990  required 
severe  and  above  ozone  nonattainment 
areas  and  serious  CO  nonattainment 
areas  to  adopt  ECO  programs  (see 
sections  182(d)(1)(B)  and  187(b)(2). 
respectively,  of  the  Clean  Air  Act  as 
amended  on  November  15. 1990). 
However,  prior  to  the  July  1996 
reclassification  of  the  Maricopa  area 
from  a  moderate  to  a  serious  CO 
nonatuinment  area.  Congress  passed 
legislation  amending  section 
182(d)(1)(B)  to  make  the  adoption  and 
implementation  of  ECO  programs 
voluntary  (Public  Law  104-70.  §  1. 109 
Stat  773.  signed  into  law  on  December 
23. 1995).  Therefore,  to  be  approvable, 
the  ordinance  need  only  meet  the 
general  SIP  provisions  of  CAA  section 
110(a)  (1)  and  (1)  and  EPA's  regulations 
and  policies  implementing  thma 
provisions. 


IV.  EPA  Evaluation 
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EPA  has  evaluated  the  submitted 
ordinance  and  has  determined  that  it  is 
consistent  with  the  CAA.  EPA 
regulations,  and  EPA  policy. 
Specifically,  the  ordimmce  is 
enforceable  and  there  is  evideiu»  of 
sufficient  personnel,  funding,  and 
authority  under  State  law  for  Maricopa 
County  to  cany  out  the  program. 
Finally,  this  ordinance  is  more  stringent 
than  the  existing  SIP-approved  trip 
reduction  program  in  both  applicability 
(50  employee  threshold  versus  100 
employee  threshold  in  the  SIP-approved 
rule)  and  in  the  overall  trip  and  VMT 
reduction  goala.  Aa  a  result,  diis 
ordinance,  if  approved  into  the  SIP.  will 
streoghten  the  SIP  and  not  intnfore 
with  any  applicable  requirement 
concerning  attaimnent  and  reasonable 
further  progress  or  any  other  applicable 
requireoBsant  of  the  CAA.  CAA  section 
llOQ).  Therefore,  EPA  is  proposing  to 
approve  MCESD's  Ordinance  P-7, 
Maricopa  County  Trip  Reduction 
Ordinance  (May  26. 1994)  under  section 
llOfrXB)  of  die  CAA  wm  meeting  the 
requirements  of  section  110  (a)  and  0)- 

Nothli«  in  this  actiim  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  Cor  revision  to  any  state 
implementation  plan.  Each  request  ftv 
revision  to  the  state  impleaoentatitm 
plan  shall  be  considered  separately  in 
light  of  specific  technical.  ecoiu>mic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V,  Aaasuislielive  Kondreneats 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federei 
BegistBr  on  January  19. 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  firom  Muy  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  OfBce  of  Management 
and  Budget  (OMBJ  has  exempted  diis 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 


with  Jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  dte  State  is  alreaity 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  the 
Administrator  certifies  that  it  does  rot 
have  a  significant  impact  on  any  smill 
entities  afiiscted.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analyris  wotild  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Oean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  ESectric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U,S.C 
7410(aK2}. 

C  Unfunded  kkmdatoe 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  propoaed  or  final  rule 
that  indudes  a  Fedml  mandate  that 
may  resuJt  in  estimated  coats  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
aulUon  or  mora.  Undw  section  205, 
EPA  must  select  die  moat  cost-efibctive 
and  least  burdensome  alternative  thai 
achieves  the  o^ectives  of  the  rule  and 
is  consistent  with  statutory 
lequiiwaents.  Section  203  requires  EPA 
to  aatablish  a  jdan  for  informing  and 
advising  any  small  governments  that 
may  be  signlfinanUy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in    > 
estimated  costs  of  $100  oaillion  or  more 
to  either  Stete,  local,  or  tribal 
governments  in  the  aggregate,  or  to  die 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  kw.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  govonments,  or  to 
the  private  sector,  result  from  thiy 
action. 

List  of  Subfecto  in  40  CFK  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Carbon  monoxide.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compound. 

Anthori^  42  U.S.C  7401-7671q. 


Dated:  Dacaobar  1, 1997. 
FattdaMaiCM. 
Regional  Adminiatrator. 
(FR  Doc.  97-32185  Filed  12-8-97;  8.-4S  i 


ENVmONMBlTAL  PROTECTION 
AQBiCY 

40CFRPart721 

lOPPTf  BWM.  FWL-gTtt-ii 

fmvn-MKt 

PropoaadRavocaMonofSljnHlcawt 
"  "    tforCeftainChamloil 


AQENCT:  Environmoital  Protoctiaa 
Agency  (EPA). 
ACTION:  Proposed  rule. 


':  EPA  is  {miposing  to  revoke 
significant  new  use  rules  (SNURs)  far  12 
substances  {MoauUgatod  under  section 
5(aX2)  of  die  Toxic  Substances  Control 
Act  (TSCA)  far  certain  chnnical 
substances  based  on  new  data,  ftaipd  on 
.the  new  data  die  Agency  no  loiter  finds 
that  activities  not  described  in  die 
corresponding  TSCA  section  5(e) 
consent  order  or  the  prtnnanufartiiie 
notice  (PMN)  for  theee  cheaaical 
suhstaaoes  may  result  in  significant 
changes  in  human  or  environiaental 
exposure. 

OATB:  Written  comments  must  be 
receivwl  by  EPA  by  January  8,  1996. 
AOONCMBB:  Each  comment  must  beer 
the  docket  control  number  OPPTS- 
50629  and  the  name(s)  of  the  «^l««m»ral 
suhstance(s)  subject  to  the  annmenL  All 
commmts  should  be  sent  in  triplicate 
to:  OPPT  Document  Contnd  Officer 
(7407).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Room  G-099. 
East  Tower,  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  to: 
opptncic9epamail.epa.gov.  Follow  the 
instrtictions  under  Unit  m.  of  this 
document  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

All  commenta  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  rulemaking. 
Persons  submitting  information  on  any 
portion  of  which  they  believe  is  entided 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  portion.  This  claim  must  be  made 
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■t  the  time  that  the  infbnnetion  is 
fubmitted  to  EPA.  If  •  submittar  doM 
not  aMOTt  a  conndentiality  claim  at  the 
tinwof  aubmiMion,  EPA  will  conaidar 
thia  a>  a  waiver  of  any  coafidentiality 
claim  and  the  information  may  be  : 
available  to  the  public  by  EPA  writhout 
further  notice  to  the  submitter. 
PON  FUKTHCN  MFOMMATKM  CONTAOf?: 
Susan  B.  Hazen.  Director, 
EnviroaoMOtal  Assistance  Division 
(740S).  OCBoe  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-543A.  401  M  St..  SW.. 
Washington.  K  20460.  telephone:  (202) 
S54-1404.  TDD:  (202)  554-0551;  e-maU: 
TSCA- Hotl  ina^epamail  .epa.gov . 

tU^MAKHTAMV  MraMMTKM: 
Klactraibc  AvallahMtty:  Electronic 
copies  of  this  document  are  available 
from  the  EPA  Home  Page  at  the  Federal 
Bagialar- Environmental  Documents 
entry  for  this  document  imder  "Laws 
and  Regulatiooa"  (http-.y/www.apa.gov/ 
fadrgstr/). 

In  the  Federal  leglalBi  referenced  for 
each  substance.  EPA  issued  a  SNUR 

I  algiiificant  new  uaea  for  the 
in  Unit  n.  of  this 
pnambie.  OPPTS-505S2.  August  15. 
1900  (55  PR  33303):  OPPTS-505S5. 
September  28.  1000  (55  FR  39890): 
OPPTS-50589.  April  17,  1991  (56  FR 
15784):  OPPTS-S0601.  September  23. 
1002  (57  FR  44070);  OPPTS-50613. 
October  4.  1993  (58  FR  51706);  and 
OPPTS-50620.  March  1. 1995  (60  FR 
11042)  (FRL-4a68-4).  Bacauae  of 
additkwal  dala  EPA  has  received  for 
thaaa  aukManoae.  EPA  is  hereby 
proposing  to  revoke  the  SNURa. 

I.  Ralianala  br  laTocaboa  aftha  Rnlaa 

During  EPA's  review  of  the  PMNs 
submittal  under  section  5(aNlXA)  of 
TSCA  for  the  chemical  substanosa 
subject  to  this  revocation.  EPA 
concluded  that  promulgation  of  SNURs 
under  section  5(a)(2)  was  warranted 
baaad  on  the  fact  that  activities  not 
described  in  tha  aactfon  5(e)  consent 
order  or  the  PMt  might  result  in 
significant  changea  in  human  or 
environmental  expoetue.  Based  on  these 
Endings.  SNURs  were  promulgated 
defining  such  activities  as  "significant 
new  uses." 

Baaed  on  new  data.  EPA  baa  revoked, 
or  will  revoke  the  section  5(e)  consent 
orders  that  are  the  basis  for  these  SNURs 
and  no  longer  finds  that  activities  not 
described  in  the  section  5(e)  consent 
orders  or  the  PMN  nay  result  in 
significant  changes  in  human  or 
environmental  exposure  nor  constitutes 
"significant  new  uses."  The  propoaad 
revocation  of  SNURs  for  these 
suhstances  is  consirtent  with  this 


finding.  When  this  revocation  becomes 
final,  notice  of  intent  to  manufocture, 
import,  or  proceas  these  siibatances  for 
a  algnl&cant  new  use  will  no  longer  be 
laquiied.  In  addition,  export  notification 
under  section  1 2(b)  af  TSCA  will  no 
longer  be  required  on  the  basis  of  thaaa 
substances  being  sub^sct  to  SNURa. 

n.  Propoaad  Kavocabana  aad 
Backgrooad 

EPA  is  proposing  to  revoke  the 
significant  new  use  and  recordkeeping 
requiremenU  under  40  CFR  oait  721. 
subpart  E  for  the  following  chemical 
substances.  In  this  unit.  EPA  provides  a 
description  for  each  subatance. 
including  its  premanubcrture  notice     * 
(PMN)  nimiber,  chemical  name  (generic 
name  if  the  specific  name  is  claimed  as 
CBI).  CAS  number  (if  assigned),  the  date 
of  the  revocation  of  the  section  5(e) 
consent  order  (where  applicable),  a 
summary  of  the  reeson  for  revoking  the 
rule.  Federal  Hagjater  reference,  docket 
number,  and  tha  CFR  citation  removed 
in  the  regulatory  text  section  of  thia 
propoeed  rule.  Further  background 
information  for  the  substances  is 
contained  in  the  rulemaking  record 
referenced  below  in  Unit  UI.  of  thia 
preamble. 

PMN  Numbor  P-67-66 

Chemical  name:  (generic) 
Methylenebistrisubstituted  anilina-. 
CAS  number:  Not  available. 
Rmrocation  ofaection  5(e)  consent  order 
September  11,  1907. 
FadaraJ  layialar  publication  date  and 
reference:  Augiut  15. 1990  (55  FR 
33305). 

Docket  number:  OPPTS-50582. 
Basis  for  revocation:  Based  on  the 
Agency's  analysis  of  potential  exposures 
and  the  tast  dhlla  submitted  pursuant  to 
tha  section  5(e)  consent  order.  EPA  no 
longer  finds  that  activities  described  as 
"significant  new  uses"  In  tha  SNUR 
may  rasult  in  significant  changes  in 
human  exposure.  Accordingly.  EPA  baa 
datermined  that  further  regulation 
under  section  S(a)(2)  is  not  wazranted  at 
this  time. 

Toxicity  results:  90-DBy  tXatary  Study  in 
Rats:  Based  on  toxic  eSecta  in  the  liver 
and  lungs  to  both  males  and  females, 
the  lowest  observed  adverse  effect  level 
(LOAEL)  was  300  parte  per  million 
(ppm)  (23.4  milligrams/kilograms/dav 
(mg/kg/day)  and  28.2  mg/kg/day)  and 
the  no  observed  adverse  effect  level 
(NOAEL)  was  100  ppm  (7.6  mg/kg/day 
and  8.5  mg/kg/day)  respectively.  There 
were  no  efiecte  noted  in  the  target  areas 
of  the  eyes  and  the  reproductive  organs 
of  the  males  or  females.  In  addition, 
three  mutagenicity  studies,  a  mouse 
micronucleus  assay,  a  bacterial 


mutetion  aaaay.  and  a  chromosomal 
aberration  study  were  conducted.  Tha 
resulte  demonstrated  that  the  PMN 
subatance  ia  not  a  gene  or  chromoaome 
mutagen  and  confirmed  previous 
negative  results  in  Salmonella 
typhimurium  and  in  vitro  in  human 

lymphocytes.      

CFR  citation:  40  CFR  721.700  (Formerly 
40  CFR  721.1395). 

PMN  Numoar  f*~wt^6D 

Chemical  name:  (generic) 
Alkylcarbamic  acid,  alkynyl  ester. 
CAS  number  Not  available. 
Revocation  of  section  5{e)  consent  order: 
March  11, 1997. 

Fadaral  laglstar  publication  date  and 
reference:  September  23. 1992  (57  FR 
44064). 

Docket  nund)er  OPPTS-SOOGl. 
Basis  for  revocation:  Based  on  the 
Agency's  analjrsis  of  potential  exposures 
and  the  test  date  submitted  pursuant  to 
the  section  5(e)  consent  order,  EPA  no 
longer  finds  that  activities  described  aa 
"significant  new  uses"  in  the  SNUR 
may  resiilt  in  significant  changes  in 
human  exposure.  Accordingly,  EPA  has 
determined  that  further  regulation 
under  section  5(a)(2)  is  not  warranted  at 
this  time. 

Toxicity  results:  The  following  test  date 
for  structurally  analogous  material  was 
submitted  under  the  terms  of  the  5(e) 
consent  order.  The  date  showed  the  96- 
hour  LC)o  for  fish  was  85.0  milligrams/ 
liter  (mg/L)  and  the  48-hour  LCm  for 
daphnids  was  60.0  mg/L. 
CFH  citation:  40  CFR  721.2840. 

PMN  NMmbar  P-84-S27 

Chemical  name:  (generic)  Unsaturated 
amino  ester  salt 
CAS  number  Not  available. 
Federal  RagislBr  publication  date  and 
reference:  August  15. 1990  (55  FR 
33304). 

Docket  number:  OPPTS-50582. 
Basis  for  revocation:  Based  on  the 
Agency's  analysis  of  the  test  date 
submitted  under  a  voluntary  testing 
program  for  acrylates,  EPA  no  longer 
finds  that  activities  described  as 
"significant  new  uses"  in  the  SNUR    . 
may  result  in  significant  changes  in 
human  exposure.  Accordingly,  EPA  has 
determined  that  further  regulation 
under  section  S(aK2)  is  not  wrarranted  at 
this  time. 

Toxicity  results:  Two  long-term  dermal 
bioassays  on  triethylene  glycol 
diacrylate  and  triethylene  glycol 
dimethacrylate  demonstrated  no 
evidence  of  carcinogenicity  imder  the 
test  conditions.  Refer  to  Proposed 
Revocation  of  SNURs  for  Certein 
Acrylate  Substances  published  in  the 
Federal  Register  of  June  2, 1997  (62  FR 
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29688)  (FRL-5595-1),  for  fiuther 

background  information  on  theae  test 

resulte. 

CFB  citation:  40  CFR  721.2860 

(Formerly  40  CFR  721.980). 

PMN  Number  P-84-637 

Chemical  name:  (generic)  Unsaturated 
amino  alkvl  ester  salt. 
CAS  numoer:  Not  available. 
Fadaral  Ragister  publication  date  and 
reference:  August  15, 1990  (55  FR 
33304). 

Docket  number:  OPPTS-50582. 
Basis  for  revocation:  Based  on  the 
Agency's  analysis  of  the  test  date 
submitted  under  a  voluntary  testing 
program  for  acrylates,  EPA  no  longer 
finds  that  activities  described  as 
"significant  new  uses"  in  the  SNUR 
may  result  in  significant  changes  in 
human  exposure.  Accordingly,  EPA  has 
determined  that  further  regulation 
under  section  5(a)(2)  is  not  warranted  at 
this  time. 

Toxicity  results:  Two  long-term  dermal 
Uoassays  on  triethylene  glycol 
diacrylate  and  triethylene  glycol 
dimethacrylate  demonstrated  no 
evidence  of  carciqpgenicity  under  the 
test  conditions.  Refer  to  Proposed 
Revocation  of  SNURs  for  Certain 
Acrylate  Substances  published  in  the 
Fadaral  Ragister  of  June  2, 1997  (62  FR 
29688)  (FRL-5595-1),  for  further 
background  information  on  these  test 
resulte. 

CFR  citation:  40  CFR  721.2880 
(Formerly  40  CFR  721.983). 

PMNNum^P-86-649 

Chemical  name:  (generic)  Benzoete 
ester. 

CAS  number:  Not  available. 
Fadaral  Register  publication  date  and 
reference:  AorH  17. 1991  (56  FR  15790). 
Docket  number:  OPPTS-50589. 
Basis  for  revocation:  Based  on  the 
Agency's  analysis  of  potential  exposiues 
and  the  test  date  submitted  pursuant  to 
the  section  5(e)  consent  order,  EPA  no 
longer  finds  that  activities  described  as 
"significant  new  uses"  in  the  SNUR 
may  result  in  significafit  changes  in 
hiunan  exposure.  Accordingly,  EPA  has 
determined  that  further  regulation 
under  section  5(a)(2)  is  not  warranted  at 
this  time. 

Toxicity  results:  The  substance  is  not  a 
chromosome  mutegen  in  vivo  in  the 
mouse  micronucleus  assay.  The  28-day 
repeated  dose  oral  study  in  rate 
demonstrated  a  NOAEL  of  150  mg/kg/ 
day  and  a  LOAEL  of  1.000  mg/kg/day 
based  on  behavioral  changes,  liver 
effecte,  and  blood  efiiscte.  An  oral 
developmentel  toxicity  study  in  rate 
demonstrated  a  NOAEL  of  300  mg/kg/ 
day  for  both  maternal  and 


developmental  toxicity.  At  1,000  mg/kg/ 
day  there  was  both  maternal  body 
weight  loss  and  a  decrease  in  fetal 
weight  in  addition  to  reductions  in  the 
incidence  of  fietal  ossification. 
CFR  citation:  40  CFR  721.2940 
(Formerly  40  CFR  721.570). 

PMN  Numbers  P-88-1303,  P-86-2177. 
andP-80-212 

Chemical  name:  Ethane.  1 ,1-dichloro-l- 
fluwo-. 

CAS  number  1717-00-6. 
Federal  Ra^ster  publication  date  and 
reference:  Aoril  17, 1991  (56  FR  15791). 
Docket  number:  OPPTS-50589. 
Basis  for  revocation:  Based  on  the 
Agency's  analysis  of  potential  exposures 
and  the  test  date  submitted  pursuant  to 
the  section  5(e)  consent  order,  EPA  no 
longer  finds  that  activities  described  as 
"significant  new  uses"  in  the  SNUR 
may  result  in  significant  changes  in 
human  exposure.  Accordingly.  EPA  has 
determined  that  further  regulation 
under  section  5(aK2)  is  not  warranted  at 
this  time. 

Toxicity  results:  Rat  Inhalation 
Carcinogenicity  Study:  The  only 
significant  effeicte  noted  were  a 
stetistically  significant  increased 
incidence  of  benign  testicular  interstitial 
cell  tiunors  in  male  rats  in  the  mid  and 
high  dose  ranges  (5,000  ppm  and 
15.000-20.000  ppm).  The  high  dose  was 
VS  of  the  4-hour  LCj©.  Two  Generation 
Inhalation  Reproductive  Study:  The 
substance  demonstrated  reproductive 
and  developmental  toxicity  at  20,000 
ppm.  Adult  83fstemic  toxicity  was 
evident  at  8,000  ppm  and  20,000  ppm. 
The  LOAEL  was  8,000  p{»n  and  the 
NOAEL  was  2,000  ppm.  A 
Neurobehavioral  and  Neuropathological 
Efiiacte  Study  in  Rate:  The  only  effect 
noted  was  a  significant  reduction  in 
brain  weight  in  females  exposed  to  the 
highest  concentration  (rate  were  dosed 
at  15,000  ppm  for  16  weeks  and  2  ^ys 
and  observed  for  effecte  until  week  21 
of  the  study). 

CFR  citation:  40  CFR  721.3200 
(Formerly  40  CFR  721.1007). 

PMN  Number  P-86-776 

Chemical  name:  (generic)  Substituted 
benzenesulfonic  add,  alkali  metal  salt 
CAS  number  Not  available. 
Federal  Rt^gbter  publication  date  and 
reference:  Aoril  17, 1991  (56  FR  15790). 
Docket  number  OPPTS-50589. 
Basis  for  revocation:  Based  on  the 
Agency's  analysis  of  potential  exposures 
and  the  test  date  submitted  pursuant  to 
the  section  5(e)  consent  order,  EPA  no 
longer  finds  that  activities  described  as 
"significant  new  uses"  in  the  SNUR 
may  result  in  significant  changes  in 
human  exposure.  Accordingly,  EPA  has 


determined  that  further  regulation 
under  section  5(aX2)  is  not  wananted  at 
this  time. 

Toxicity  results:  The  substance  was  not 
a  chromosome  mutagen  in  vivo  In  the 
mouse  micronucleus  assay.  The  no 
observed  effiect  level  (NOEL)  for  the  90- 
day  oral  study  in  rate  is  50  mg/kg/day 
based  on  increased  liver  weighte  and 
clinical  chemistry  changes  indicative  of 
hepatotoxicity  at  316  mg/kg/day  and 
higher. 

CFR  citation:  40  CFR  721.4640 
(Formerly  40  CFR  721.566). 

PMN  Number  P-66-1662 

Chemical  name:  (generic)  Halogenated 

phosphate  ester. 

CAS  number  Not  available. 

Revocation  of  section  5(e)  consent  order 

December  7, 1995. 

Federal  Ragwter  publication  date  and 

reference:  October  4, 1993  (58  FR 

51707). 

Doisket  number  OTPTS-50613. 

Basis  for  revocation:  Based  on  the 

Agmcy's  analysis  of  potential  exposures 

and  the  test  date  submitted  pursuant  to 

the  section  5(e)  consent  order,  EPA  no 

longer  finds  that  activities  described  as 

"significant  new  uses"  in  the  SNUR 

may  result  in  significant  changes  in 

human  exposure.  Accordingly,  EPA  has 

determined  that  further  regulation 

under  section  5(aX2)  is  not  warranted  at 

this  time. 

Toxicity  results:  An  oral  28-day  repeated 

dose  neurotoxicity  study  in  hens:  An 

NOAp.  of  1.000  mg/kg/day  was 

esteblished  based  on  a  decrease  of  brain 

neiut>toxic  esterase  in  the  spinal  cord 

and  a  NOEL  of  500  mg/kg/day  was 

established  based  on  no  effecte  observed 

at  this  dose  level  (the  next  lower  dose 

tested). 

CF7?  citation:  40  CFR  721.5990. 

PMN  Number  P-61-831 

Chemical  name:  Prnpane,  1,1,1,2,3.3,3- 

heptefluoro-. 

CAS  number  431-89-0. 

Fadaral  Regiatn'  publication  date  and 

referertce:  September  23. 1992  (57  FR 

44071). 

Docket  number:  OPPTS-50601. 

Basis  for  revocation:  Based  on  the 

Agency's  analysis  of  potraitial  exposures 

and  the  test  date  submitted  pursuant  to 

the  section  5(e)  consent  order.  EPA  no 

longer  finds  that  activities  described  as 

"significant  new  uses"  in  the  SNUR 

may  result  in  significant  changes  in 

human  exposure.  Accordingly,  EPA  has 

determined  that  further  regulation 

under  section  5(aK2)  is  not  warranted  at 

this  time. 

Toxicity  results:  Inhalation 

Developmental  Toxicity  Studies  in  Rate 

and  Rabbite:  No  effecte  were  noted  at 
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100.000  ppm  (the  maximum  doM 
tMtod)  in  nts  or  nbbits.  No  effiKts  were 
noted  in  the  mgefinding  studies  at 
200,000  ppm.  90-6By  Inhalation  Study 
in  Rats:  No  efliects  noted  at  78.167  ppm. 
Cardiac  Sensitization  Inhalation  Study 
in  dogK  The  ■ubrtinne  is  a  cardiac 
sensitiMT  at  14  pMenl  oooosntntion 
(140,000  ppm)  in  air.  The  NOAEL  is 
estizMted  at  9.7  percent  concentration 
in  air  based  on  no  adverse  effects  noted 
at  9  percent  concentration  in  air  aod 
distinctly  irregular  heartbuts  noted  at 
10.5  percent  concentration  in  air. 
CFR  citation:  40  CFR  721.8125. 

PMN  Number  P-90-«83 

Chemical  name:  (generic)  Reaction 
product  of  alkylphenol.  tetraalkyl 
titanate  and  dn  complex. 
CAS  number  Not  available. 
Revocation  ofaection  5(9)  conmnt  ordar: 
May  31,  1995. 

Faoeral  Regiatar  publication  date  and 
nference:  April  17.  1991  (56  FR  15793). 
Docket  number  OPPTS-50589. 
Basis  for  revocation:  Based  on  the 
Agency's  analysis  of  potential  exposures 
and  the  test  data  submitted  pursuant  to 
the  section  5(e)  consent  order.  EPA  no 
longer  finds  that  activities  described  as 
"si^iificant  new  uses"  in  the  SNUR 
may  result  in  significant  changes  in 
human  exposure.  Accordingly,  EPA  has 
determined  that  further  regulation 
under  section  5(a)(2)  is  not  warranted  at 
this  time. 

Toxicity  results:  The  acute  oral  I>Cw)  is 
greater  than  2.000  mg/kg/day.  The 
mouse  micronucleus  assay  and  theames 
assay  were  negative.  The  28-day 
repeated  dose  oral  study  in  rats 
demonstrated  a  NOAEL  of  150  mg/kg/ 
day  and  a  LOAEL  of  1 .000  mg/kg/day. 
CFR  citation:  40  CFR  721.9260 
(Formerly  40  CFR  721.2085). 

PMN  Number  P-8i-844 

C/iemicay  name;  1,3, 5-Triazlne-2.4,6- 

triamine.  hydrobromide. 

CAS  number  29305-12-2. 

Aevocatjon  of  section  5(e)  consent  order 

January  17.  1996. 

Federal  Register  publication  date  and 

refmence:  September  28. 1990  (55  FR 

39005). 

DocJcet  number  OPPTS-50585. 

BoBis  for  revocation:  Based  on  the 

Agency's  analysis  of  potential  exposures 

and  the  test  data  submitted  pursuant  to 

the  section  5(e)  consent  order.  EPA  no 

longer  finds  that  activities  described  as 

"significant  new  uses"  in  the  SNUR 

may  result  in  significant  changes  in 

human  exposure.  Accordingly.  EPA  has 

determined  that  further  regulation 

under  section  5(a)(2)  is  not  warranted  at 

this  time. 

Toxicity  results:  A  1-generation  oral 

(dietary)  reproductive  study  in  rats 


demonstrated  a  NOAEL  of  1.600  ppm. 
At  4.000  ppm  there  was  reduced 
maternal  food  consumption  during 
lactation,  reduced  paternal  body  weight 
(bwt).  and  reduced  o&pring  survival 

and  bwt.  

CFR  citation:  40  CFR  721.9700 
(Formerly  40  CFR  721.2188). 

PMN  Number  P-94-1009 

Chemical  name:  (generic)  Trifunctional 
aliphatic  blocked  urethane  cross-linker. 
CAS  number:  Not  available. 
Federal  Ragisler  publication  date  and 
reference:  March  1. 1995  (60  FR  11045). 
Docket  number.  OPPTS-50620. 
Basis  for  revocatitm:  Pursuant  to  40  CFR 
720.75(e).  the  submitter  writhdrew  the 
PMN.  Therefore,  a  new  PMN  is  required 
before  anyone  may  commence 
manufacture  or  import.  Since  the  PMN 
requirement  is  applicable  to  the 
substance,  a  SNUR  is  unwarranted  at 
this  time  and  EPA  is  revoking  the 
SNUR. 
CFR  citation:  40  CFR  721.9962. 

m.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docl^et  control 
number  OPPTS-50629  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  in  the  TSCA  Nonconfidential 
Information  Center,  Rm.  NE-B607.  401 
M  St..  SW..  Washington.  DC. 

Electronic  comments  can  be  sent 
directly  to  EPA  at 

oppt.ncicABpamaiL0pa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCfi  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  musf  be  identified  by 
the  docket  control  number  OPPTS- 
50629.  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

IV.  Regulatory  Assessment 
Requirements 

This  final  rule  revokes  or  eliminates .,. 
an  existing  regulatory  requirement  and 
does  not  contain  any  new  or  amended 
requirements.  As  such,  the  Office  of 


Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735.  October  4,  1993). 
Since  this  final  rule  does  not  impose 
any  requirements,  it  does  not  contain 
any  information  collections  subject  to 
approval  under  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  e( 
seq.,  or  require  any  other  action  imder 
Title  II  of  tne  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875.  entitled  'Enhancing  the 
Intergovernmental  Partnership"  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  Febniary  16. 
1994)  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitied  Protection  of  Children  from 
Environmental  Health  Risks  and  Safisty 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  pursuant  to  section  605(b) 
of  the  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.),  the  Agency  has 
determined  that  SNUR  revocations, 
which  eliminate  requirements  without 
imposing  any  new  ones,  have  no 
adverse  economic  impacts.  The 
Agency's  generic  certification  for  SNUR 
revocations  appears  on  Jime  2, 1997  (62 
FR  29684)  (FRL-5597-1).  and  was 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

V.  Submission  to  Congress  and  the 
General  Accounting  OflBce 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Offic^  prior  to  publication 
of  this  proposed  rule  in  today's  Federal 
Register.  This  is  not  a  major  rule  as 
defined  by  5  U.S.C.  804(2). 

List  of  Snbiects  in  40  CFR  Part  721 

Environmental  protection,  Chemicals, 
Hazardous  substances,  Reporting  and 
recordlceeping  requirements. 

Dated:  November  24, 1997. 

Charles  M.  Auer, 

Director.  Chemical  Ck>ntrol  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 
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PART  721-{AliEIIDEDI 

1.  The  suthority  citation  for  part  721 
would  continue  to  read  as  follows: 

AwAmHtp  15  U.S.C  2804. 2807,  and 
2825(c). 

f  f  Ttl.TOOi  721.26401 721.28001 721.2880^ 
721  JMOt  721.S»0^  721.4840L  TtiMtO, 
721^21^  721J20QI  TttSTM,  7214862 


2.  By  removing  $  §  721.700.  721.2840. 
721.2880.  721.2880.  721.2940,  721.3200, 
721.4640,  721.5990.  721.8125,  721.9260. 
721.9780.  and  721.9962. 

(FR  Doe.  0^-32180  Filed  12-«-e7;  8:45  am] 


DEPARTMENT  OF  TNE  MTERIOR 

PWi  and  Wlldlffe  Swvloe 

50CFRP«t17 

EndMigered  and  Thraalened  Wildlife 
and  Plants;  904)«y  FIndbig  tor  a 
PMMon  To  Oollat  flw  fled  wolf 

AQBICV:  Fish  and  WUdllfo  Service. 
Interior. 

ACTION:  Notice  of  OO-day  petition 
finding. 

•UMHARV:  The  Fish  end  WUdlife  Service 
(Sovice)  announces  a  90-day  finrfing  for 
a  petition  to  delist  the  red  wolf  [Canis 
lufus)  under  the  Endangered  Species 
Act  of  1973,  as  amended.  The  Service 
finds  that  the  petition  did  not  presoit 
substantial  scientific  or  commercial 
information  indicating  that  delisting 
this  species  may.be  warranted. 
DATES:  The  finrffng  announced  in  *hi« 
notice  was  made  on  August  28, 1997. 
AOOncsSES:  Information,  comments,  or 
questions  regarding  this  petition  may  be 
submitted  to  the  Red  Wolf  Recovny 
Coordinator,  U.S.  Fish  and  Wildlife 
Service,  160  iUllicoa  Street.  Asheville. 
North  Carolina  28801.  The  petition 
finding,  supporting  data,  and  comments 
are  available  for  pi^lic  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
RM  FURTHER  MFOMIATION  CONTACT:  V. 
Gary  Henry  (704/258-3939.  Ext  226)  at 
the  above  address. 

SUPPLEMENTARY  information: 

Background 

Section  4(bK3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 
(16  U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  demonstrating 


that  the  petitioned  acticm  may  be 
warranted.  To  the  mairiiiiinn  extent 
practicable,  this  fim^ing  is  to  be  "md? 
within  90  days  of  receipt  of  the  petition, 
and  the  finding  is  to  be  puUished 
prompUy  in  the  Federal  KetislBr.  If  the 


petition  is  found  to  present  the  required 
infiorniation,  the  Seivice  is  also  required 
to  prompUy  commence  a  review  of  the 
status  of  the  species. 

The  Service  has  made  a  finding  on  a 
petition  to  delist  the  red  wolf  [Canis 
mfits).  The  petition,  dated  August  5. 
1005.  was  stibmitted  by  Mr.  Rob 
Gordon.  Executive  Director,  National 
Wilderness  Institute,  and  was  received 
by  the  Service  on  Auoust  15, 1995. 

The  processing  of  mis  petition 
conforms  with  the  Service's  final  listing 
priority  guidance  published  in  the 
Federal  Sesieter  on  December  5, 1006 
(61  FR  64475).  The  guidance  clarifies 
the  atdet  in  which  uie  Service  will 
continue  to  process  the  becklog  of 
rulemakings  during  fiscal  year  1997 
following  two  related  events:  (1)  the 
lifting,  on  April  26, 1996,  of  the 
moratorium  on  final  listings  imposed  on 
AprU  10. 1995  (PubUc  Uw  104-6),  and 
(2)  the  restoration  of  significant  funding 
for  listing  through  pattago  of  the 
omnibus  budget  reconciliation  law  on 
April  26, 1996,  following  severe  funding 
constraints  imposed  by  a  number  of 
continuing  resolutions  between 
November  1995  and  April  1996.  The 
guidance  calls  for  giving  highest  priority 
to  handling  emergency  situations  (tier 
1),  second  highest  priority  (tier  2)  to 
resolving  the  listing  status  of  the 
outstanding  proposed  listings,  and  third 
priority  (tier  3)  to  resolving  the 
conservation  status  of  candidate  species 
and  processing  administrative  finrfinga 
on  petitions.  "Tlie  processing  of  this 
petition  falls  under  tier  3.  At  this  time, 
the  Southeast  Region  has  no  pending 
tier  1  actions  and  pending  tier  2  acticms 
are  near  completion.  Adttitionally,  the 
guidance  states  that  "effective  April  1, 
1997,  the  Service  will  concurrenUy 
undertake  all  of  the  activities  presentiy 
included  in  Tiers  1. 2,  and  3"  (61  FR 
64480).  The  Service  announced  an 
extension  on  Octc^ier  23, 1997  (62  FR 
55268).  of  the  guidance  for  fiscal  yeer 
1997.  The  1997  guidance  will  remain  in 
effect  until  final  guidance  for  fiscal  year 
1998  is  published  in  the  Federal 


tie  petition  presents  the  contention 
that  the  red  wolf  is  a  gray  wolf  (Canis 
lupus)/coyote  {C.  latrans)  hybrid  and 
references  six  literature  citations  to 
support  the  disoission  of  wol^coyote 
h^widization.  One  of  these  citations 
includes  four  separate  papers.  The  ■ 
petition  also  cites  two  references 
regarding  the  reason  for  delisting  other 


mdm.  The  petitioner  conchided  thet 
those  delistings  were  due  to  erron  in 
the  original  data  and  contends  that 
delisting  the  red  wolf  is  also  valid 
because  of  original  data  error.  The 
petitioner  also  contends  that  since  the 
red  wolf  is  a  cross  between  two  spedee 
that  are  secure  and  plentiful,  the  red 
wolf  is  not  the  best  available  repository 
of  genetic  material  of  an  endangered 
species  that  could  be  recovered  through 
beck-breeding. 

The  SHvice  hes  reviewed  the  petitioo. 
the  literature  dted  in  the  petition,  odier 
available  literature  and  data,  and  has 
ccmsulted  urith  experts  on  wolves  snd    ' 
molecular  genetics.  On  the  faesis  of  the 
best  scientific  and  commercial 
information  available,  the  Service  finds 
that  the  petition  does  not  present 
substantial  infonnation  indicating  th^ 
delisting  this  species  may  be  warranted. 
The  following  ftrse  points  summariae 
the  reasons  for  this  fin#tiwp- 

1.  Neither  the  sufamitteo  data  nor 
other  available  data  provides  conclusive 
evidence  for  the  contention  thet  the  nd 
¥rolf  is  a  wolf/coyote  hybrid. 

The  petition  iivcluded  etteched 
literature  reinences.  These  refsrenoes 
consisted  of  s  July  1995  Scientific 
American  article  by  Robert  K.  Wayne 
and  John  L.  Gittieman  and  the  list  of 
further  reeding  references  in-that  — m* 
article.  The  petition  states  thet 
substantial  new  evidence  in  the  form  of 
peer-reviewed  sdmtific  papas 
demonstlBtes  die  hybrid  origin  of  the 
red  wolf,  and  references  the  reseerch  of 
Wayne  and  Gittieman  as  the  besis,  thus 
indirectly  focusing  on  the  Wayne  and 
Gittieman  article.  This  article  is  not  a 
peer-reviewed  paper  and  only  the  senior 
author  has  pidilished  original  reseerch 
regarding  the  red  woll  1^  Service  has 
reviewed  the  references,  along  with 
oXhm  data,  to  detennine  their  content, 
significance,  and  relevance  to  the 
petitioned  action.  The  Service  viewrs  the 
data  presented  in  the  petition  as  (1)  a 
selective  misrepresentation  of  the 
information  contained  in  the  cited 
references  and  (2)  a  misrepresentation  oi 
the  available  scientific  and  commercial 
data. 

An  earlier  petition  to  delist  the  red 
wolf  as  a  hybrid  based  on  the 
mitochondrial  DNA  (mtDNA)  residts  of 
Wayne  and  Jenks  (1991)  was  fbimd  not 
to  present  substantial  infonnation  to 
indicate  that  delisting  was  warranted 
(57  FR  1246;  1992).  Much  of  die 
supporting  evidence  for  that  conclusion 
is  repeated  in  the  finding  for  this 
petition.  However,  the  primary  focus  in 
this  finding  is  the  results  and 
interpretations  regarding  the  nuclear 
DNA  results  of  Roy  et  al.  (1996);  Roy  et 
al.  (1994);  and  Roy  et  al.  (1904). 
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2.  The  petition  misinterpraU  recent 
DNA  data  as  constituting  conclusive 
evidence  of  hybrid  origin  of  the  red 
wolf. 

The  IMA  studies  referenced  in  the 
petition  support  the  hypothesis  of  past 
hybridizations  between  the  three  Canis 
species  and  that  the  extent  of 
h^Hidization  between  wolves  and 
coyotes  in  the  southeastern  United 
States  was  extensive.  However,  the  data 
do  not  provide  evidence  of  any 
continuing  coyote  influence  on  nuclear 
DNA  in  red  wolves,  and  selective 
captive  breeding  provides  a  likely 
scenario  for  the  possible  elimination  of 
such  coyote  nuclear  DNA  from  existing 
rsd  wolves.  The  data  do  not  provide 
ccmdusive  evidence  of  the  hjrbrid  origin 
of  red  wolves  or  any  evidence  of 
phenotypic,  morphological,  or 
behavioml  traits  of  coyotes  persisting  in 
red  wolves. 

3.  The  best  scientific  and  commercial 
data  available  support  the  continued 
listing  of  the  red  wolf. 

The  Service  is  required  to  use  the  best 
scientific  and  commercial  data  available 
when  making  a  decision  regarding 
listing  or  delisting.  As  discussed  above, 
the  scientific  data  supporting 
hybridization  in  red  wolves  came  from 
a  few  related  studies.  These  studies 
suggest  past  hybridization,  but  provide 
no  support  for  continuing  hybridization 
in  the  existing  red  wolf  populations. 
The  remainder  of  the  relevant  scientific 
data  shows  tliat  historic  and  ciurent  red 
wolves  lack  coyote,  gray  wolf,  or  hybrid 
phenotypic  and  morphological  traits. 
Dowling  et  al.  (1992)  and  Cronin  (1993) 
specifically  address  the  fact  that  all 
available  data  must  be  applied  to  the 
question  and  that  molecular  characters 
are  only  one  piece  of  the  puzzle  and  are 
no  more  valid  than  other  types  of 
scientific  evidence,  including 
morphology,  behavior,  ecology, 
ontc^geny.  and  paleontology. 


iQled 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Red  Wolf 
Recovery  Coordinator  (see  ADDRESSES 
section). 

Author.  The  primary  author  of  this 
document  is  V.  Gary  Henry.  Red  Wolf 
Recovery  Coordinator  (see  AODRESSES 
section). 

Anthuiity 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C  1531 
«t  taq.). 

Oatwl:  August  28. 1M7. 
laeys  Kappaport  datfc. 
Director.  Fish  and  Wildlife  Service. 
(FR  Ooc.  97-31837  Piled  12-8-07;  8:45  aas| 
icooc4ai« 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WUdllfe  SmvIos 

MCFRPwtIT 

Endangsrsd  and  TIWMieriedWIIdilfe 
and  Plants:  RaopsnlnQof  Comnisnt 
Period  on  Slalus  Ravtaw  lorOiaalah  in 


AOENCV:  Fish  snd  Wildlife  Service. 

Interior. 

action:  Notice  of  status  review, 

reopening  of  comment  period. 


r:  The  Service  gives  notice  that 
the  comment  period  on  the  status 
review  of  the  Cheetah  in  Namibia,  as 
initiated  in  response  to  s  petition  to 
reclassify  the  species  in  that  country 
from  endangered  to  threatened,  will  be 
reopened. 

DATES:  Comments  and  information  may 
be  submitted  through  February  1, 1998. 
A0ORCSSC8:  Comments,  information, 
and  questions  should  be  submitted  to 
the  Qiief.  Office  of  Scientific  Authority; 
Room  750.  4401  North  Fairfax  Drive; 


U.S.  Pish  and  Wildlifs  Service; 
Ariington.  Virginia  22203  (Fax  number  - 
703-35S-2276).  The  petition  finding, 
supporting  data,  and  comments  will  be 
available  for  public  inspection,  by 
appointment,  bom  8  a.m.  to  4  p.m., 
Monday  through  Friday,  at  this  address. 

FOR  FURTHER  MFOHMATKM  COMTACT: 

Dr.  Charles  W.  Dane,  Chief,  Office  of 
Scientific  Authority,  at  the  above 
address  (phone  703-358-1708). 

SUPPLBNENTART  MFORMATUN:  In  the 
Federal  Register  of  March  19. 1996  (61 
FR  11181),  die  U.S.  Fish  and  WUdlifs 
Servkx  (Service)  announced  the  90-day 
finding  that  a  petition  to  reclassify  the 
cheetah  [Adnonyx  jubatus)  in  Nsimibia 
from  endangered  to  threatened  had 
presented  substantial  information 
indicating  that  the  requested  action  may 
be  warranted.  A  status  review  was 
initiated,  with  the  original  comment 
period  ending  July  17. 1996. 
Subsequently,  the  Service  received  two 
new  documents  that  may  have  ma)or 
relevance  to  this  issue:  a  management 
plan  for  the  cheetah  prepared  %  the 
Government  of  Namibia  and  a  final 
report  on  a  cheetah  workshop  held  by 
the  World  Conservation  Union  (lUCN). 
In  order  to  consider  this  new 
information  and  any  comments  thereon, 
the  Service  has  decided  to  reopen  the 
comment  period  until  February  1, 1998. 
and  will  provide  copies  of  the  indicated 
documents  upon  request.  All  comments 
and  information  will  be  considered  in 
making  a  final  decision  on  whether  the 
requested  action  is  warranted,  and  will 
be  included  in  the  administrative 
record. 

AeihwMj.  Endangered  Spades  Act  of  1973 
(16  U.S.C  1531  et  seq.]. 

Dated:  November  19. 1997. 
Jamie  Rappapert  Claik, 
Director,  Fith  and  Wildlife  Service. 
[FR  Doc.  97-31970  Filed  12-8-«7:  8:45  ami 
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VoL  62.  No.  238 
Tuesday.  DsoaadMr  9.  1907 


This  section  ol  the  FEDERAL  REGISTER 
conUrins  documents  oiMr  fuvi  rales  or 
prapoesd  raiss  Vwi  are  spplcabte  to  the 
pubfc.  Noioes  ol  heelings  and  IrweeHBrtnnu. 
oommMee  nrweings,  agency  dsdsions  and 
nilngs.  dslsgalons  of  auVnrNy.  Mng  of 
peMSons  and  sppfcisJons  end  agency 

I  of  oigenizalon  and  luncHons  aia 
I  of  documsnis  appearing  in  Ms 


ASSAS8MAT10N  RECORDS  REVIEW 


December  4. 1997.  make  the  following 
correction:  On  page  64,200  in  the 
second  column  and  on  page  64,201  in 
the  third  column  the  documents  listed 
below  were  published  as  Additional 
Releasee  in  Full  but  should  have  been 
publislmd  as  Open  in  Full  by  Review 
Board  vote  in  that  notice.  1^ 
assassination  raoods  are  identified  by 
the  record  identification  number 
assigned  in  the  President  Jchn  F.    > 
Kennedy  Assassination  Records 
Collection  database  in«tnt«tiMM<  by  the 
National  Archives. 


DEPARTMENT  OP 


tor 

lor 
•orTiada 


l^^^teMnb^^MiMv  tf^ 


To 


t:  Kmnomir  Develc^nnent 
Administration  (EDA). 

ACTION:  To  give  firms  an  opportuni^  to 


T  A  sssssinstion  Records  Review 


BosnL 

ACTKM:  Conection. 


PBIDiMiiiiisals  OpsnsdinFBll: 

124-10201-10«0e:  O;  n/a 
124-10214-1003^  0;  n/a 

Died;  Decewhst  4. 1997. 
IksaMsE-SsMMMk. 
DepufyDlnclar. 
(FK  Doc.  97-32204  FUad  ia-S^e7: 8>«5  SB) 


Petitions  have  been  aooaptod  for  flUag 

an  tim  dat—  infii#7»»^^t  fmp^  th«  8ti«« 

tisted  below. 


r:  In  notice  document  97-31904 
beginning  on  page  64.195  in  the 

LWT  OF  PEimON  ACTION  BV  TRADE  ADJUSTIIENT  ASSISTANCE  FOR  PB«00  1(yia/97-1 1/17/97 


Finn  name 


Afkay  Packsging  Cmporatton  _ 
BrtB  Ksnnedy  Signs,  Inc  _._..„ 
Cedartnok  Manufacturing  Cor- 
iCoipora- 


Mon. 
Aieopuinl,  inc  .._ 

Ajuols  Msnulecluring,  inc  . 

Banwien  smsBiee,  mc  -.^ 

unwocK  ueanns,  sic  _.. 

RBA  Manutsciuring  Co 

Bute,  inc , 

FautMber  Compeny  (Th^  .. 

Piyor  NovsNy  Company.  Inc 

naysBm  nonMNoe,  sic  >_... 


22  Artoy  Drive.  Heuppauge. 

NY  11787. 
100  East  Chestnut.  AinMa.  LA 

70422. 
240  Rcterts  Awsnue.  PMadel- 

pMa.  PA  19144. 
11338  B  Sorrento  Vtfey  Road, 

San  Diego,  CA  92121. 
1310  Pihelsid  Avsnue.  Jwtse- 

wHe.WI  53645. 
821  Nortti  Mvor  Road.  West 

Bend,  Wl  53085. 
P.O.  Box  278.  Bemhsrt.  MO 

83012. 
190  Sawyer  Oi^.  Ourango, 

CO  81301. 
217     Sou8i     Marion    Sbesl. 

MsMsn.  MO  83883. 
72  SulMe  Street.  Durango,  CO 

81301. 
21-81        Handton       Street, 

MonroevHe.  OH  44847. 
H^ihMay  52,  Tuscumbia,  MO 

86082. 
56  Shspltsfds  Lane,  Totawa, 

NJ  07512. 


ion 


P^ 


iQeaM7 

1Q«M7 

11/04/97 
11/07/97 
11/D7/B7 
11/D7A7 
11/07/87 
11/1(M7 
11/1^97 
11/12«7 
11/13/97 
11/17/07 


Preduct 


of  NonComigaM 


ronng  canons, 

and  Paper 
Sign,  Name, 

MoM  Household  and  Dol  Funiiure. 


Precision  InsliuinsiSs  Ussd  in  tie  Analysis  of  Btood  antf 
OVwrUquids. 


Oomponsnls  of  Hydrauic  Mecfasiisms  tor 

Beds  and  AutomoNve  Comertbts  Tope. 
Soft  Seering  Noiona,  Qvlsra,  OrihodonHc 


Womsgs  Ungsrie,  CMhtan's  CkMng  and  Novefty  Nsms  tor 

■le  CMsknas  Indusky. 
Hals  and  Otfisr  Hsadgsar  of  Kni  Fabric  «id  Wind . 


Saddtos  for  Bicydss  and  La«Ni  Tmctors.  and  Bii^cle  Parts. 
Csdar  Wood  Novsfty  QM  BoRaa  «d  Cheels. 
Ceing,  Plot  snd  Soundtog  Meleoretogicirf  BatoonsL 


The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C  2341).  Consequently, 
the  United  States  Department  of 
Commesce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 


of  articles  like  or  directly  competitive 
with  those  produced  by  eech  firm 
contributed  importandy  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  eech  petitioning 
firm. 


Any  party  having  a  sidistuitial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  die  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315,  Economic  Development 
Administration,  U.S.  Department  of 
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Commerce.  Washington.  D.C  20230.  no 
later  than  the  close  of  bua^pass  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

(The  CstAlog  of  FedermI  Domeatic  Asaiatance 
TlHff**'  progrun  number  and  title  of  the 
progiani  under  which  theae  petitiona  aae 
aubmittod  ia  11.313.  Trade  Adfuatment 
Aaaiatence) 

Dated:  November  24. 1997. 
Aw»hmf  |.  Meyer. 
Coordinator.  Trade  Adjustment  and 
Technical  AtMiMtanca. 
(FR  Doc.  97-anM  Filed  12-«-«7: 8:4S  ami 


DEPARTMENT  OF  COMMERCE 

intefnational  Trade  AdmlnMration 

[A-S01-602) 

Ceilain  Fraah  Cut  Flowara  From 
Colombia;  Aaiandad  Final  Raaulla  of 
Antidumping  Duty  Admfciletradv 


:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACnON:  Notice  of  amended  final  results 
of  antidumping  duty  administrative 


review. 


■UMMdirr;  On  October  14. 1097,  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
and  partial  rescission  of  the  ninth 
administrative  review  of  the 
antidumping  duty  order  on  certain  fresh 
cut  flowers  from  Colombia  (62  FR 
53287).  Based  on  the  correction  of 
ministerial  errors  made  in  those  final 
results  with  respect  to  two 
manufacturer/exporters,  and  the 
subsequent  changes  in  duty  absorption 
amounts  and  the  rate  for  non-selected 
•aspondents,  we  are  publishing  this 
amendment  to  the  final  results  in 
accordance  with  19  CFR  353.28(c). 
EFFECTIVE  DATE:  December  9, 1997. 


FOR  FUnfTHEII  arOWMATlOW  CONTACT: 
Cynthia  Thinunalai  or  Zak  Smith.  OCBce 
1.  Group  1.  AD/CVD  Enforcement. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-4087  and  (202)  482-1279. 
respectively. 

AFPUCABLE  STATUTE  AND  RECHILATIONS: 
Unless  otherwise  Indicated,  all  citations 
to  the  statute  are  references  to  the 
provisions  eff^ective  January  1, 1995,  the 
efi^ective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition. 


unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
thoae  codified  at  19  CFR  Part  353  (April 
1997). 

SUFFLEMENTARY  MFONMATION: 

Backgrooad 

On  October  14, 1997,  we  published  a 
notice  of  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Adnunistrative  Review  (Final  Results). 
We  received  timely  allegations  of 
ministerial  errors  made  in  the  final 
results  by  Hosa  L,tda  (Hosa)  and  Maxima 
Farms  Group  (Maxima)  on  October  22  k 
23. 1097.  respectively. 

Scope  otSevlew 

Imports  covered  by  these  reviews  are 
shipments  of  certain  fresh  cut  flowers 
from  Colombia  (standard  carnations, 
miniature  (spray)  carnations,  standard 
chrysanthemums  and  pompon 
chrysanthemums).  These  products  are 
currentiy  classifiable  under  item 
numbers  0603.10.30.00.  0603.10.70.10, 
0603.10.70.20,  and  0603.10.70.30  of  tha 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  numbOTS  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  of  the  scope  of 
this  order  remains  dispositive. 

Alleged  Ministerial  Errots 

Homi 

Issue  1:  Calculation  of  CEP  Profit 

In  our  final  results,  HOSA  claims  that 
the  Department  erred  by  fisiling  to 
include  indirect  selling  expenses 
incurred  in  Colombia  in  calculating 
constructed  export  price  (CEP)  profit. 

DOC  Position:  We  agree  with  HOSA 
that  we  failed  to  include  indirect  selling 
expenses  incurred  in  Colombia  in 
calculating  CEP  profit.  We  intended  to 
include  indirect  selling  expenses  and 
have  made  this  correction  for  the 
amended  final  results.  We  note  that  this 
omission  was  unique  to  HOSA. 

Issue  2:  Returned  Flowers 

HOSA  alleges  that  the  Department 
erred  in  its  calculation  of  costs 
associated  with  returned  flowers.  HOSA 
claims  that  the  Department  should  have 
used  cost  of  production  (COP)  rather 
than  constructed  value  (CV),  because  CV 
includes  an  amount  for  profit 

DOC  Position:  The  question  of 
whether  to  use  CV  or  COP  is  a 
methodological  issue.  Our  use  of  CV  in 
this  calculation  was  intentional. 
Therefore,  in  accordance  with  19  CFR 
3S3.28(d).  we  do  not  consider  this  to  be 
a  ministerial  error  [see,  19  CFR 
353.28(d)  (1996)). 


Issue  3:  Calculation  of  Indirsct  Selling 
Expenses 

While  reviewing  the  above 
allegations,  we  discovered  an  additional 
ministerial  error.  When  generating  the 
multiplier  used  in  the  calculation  of 
indirect  selling  expenses  for  CV  we  did 
not  use  the  correct  number  of 
minicamations  sold  in  all  markets.  We 
have  corrected  this  error. 

MaxiaM 

Issue  1 :  Calculation  of  Number  of  Stems 
of  Export-Quality  Standard  Carnations 
Sold 

Maxima  alleges  that  we  failed  to 
increase  the  number  of  export-quality 
stems  of  standard  carnations  sold  to 
reflect  information  obtained  at 
vttification  regarding  home  market 
sales. 

DOC  Position:  We  a^ee  with  Maxima 
that  the  number  of  stems  of  export- 
quality  standard  carnations  sold  should 
be  increased  by  the  number  of  stems 
sold  in  the  home  market  We  intended 
to  increase  the  number  pursuant  to 
information  gathered  at  verification  and 
have  corrected  this  error  in  these 
amended  final  results. 

Issue  2:  Input  of  Monthly  Number  of 
Stems  of  Minicamations  Transshipped 
to  Third  Country 

Maxima  claims  that  the  final  digits  of 
the  monthly  volumes  of  minicamations 
transshipped  through  the  United  States 
were  omitted. 

DOC  Position:  We  agree  with  Maxima 
and  have  made  this  correction  in  these 
amended  final  results. 

Duty  Absorption 

As  a  result  of  correcting  these 
ministerial  errors,  the  amount  of  U.S. 
sales  through  affiliated  importers  has 
also  changed: 


Nameolcompany 

PtnitnttoB 
ofU.S.am- 

stsdlm- 
portBfsahs 

eWimar- 
0ns 

Hoaa-    

Maxima  

1SJ3 
31.61 

Aaanded  Final  Results  of  Review 

As  a  result  of  these  amended  final 
results,  we  determine  the  following 
percentage  weighted-average  margins  to 
exist  for  Hosa  and  Maxima  (both 
selected  respondents)  for  the  period  of 
review  (March  1, 1995  through  Pebniary 
29, 1996): 


Hosa  Group 


2j(n 
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HcMticuRura  da  la  Sat>ana 
SX 


Innovadon  Andina  &A. 
MMapray  S.A. 


Maxima  Famts  Group 

AgriooleloaAitxiiaeSA 
Cdonibian  0.&  FhMara 
Polo  Fknaen 


MaxinM  raiina  Inc. 


3Joa> 


Based  on  the  above,  the  new  rate  far 
thoae  companies  not  selected  as 
renpondents  is  2.25  percoit 

"niese  amoided  final  raaults  of 
administrative  review  and  notice  are  in 
■ccordance  with  section  751(aXl)  of  the 
Act 

2.1M7. 


Aaaiatant  Secretary  for  tavert 
AttmMnlMtiutioa. 

(FR  Doc  97-92m  Filed  12-8-47;  8:45  am) 


OEPARTMBIT  OF  COMMERCE 
Inlanwilonal  Tiada  Adrnkiiatratton 

Certain  Hoi  nolad  taad  and  Blamuth 


UnNad  Kingdom;  PrMbMnary 

of  Antidumping  AdmMalrallva  Raviaw 

AOOtCV:  Import  Administration. 
International  Trade  Administration. 
Depertment  of  Commerce. 
ACTION:  Notice  of  PrBliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  Certain  Hot-Rolled  Lead  and 
Bismuth  Carfacm  Steel  Products  from  the 
United  Kingdom. 


f:  The  Department  of  Commerce 
(the  Department)  is  conducting  am 
administrative  review  of  the 
antidumping  duty  order  on  certain  hot- 
rolled  leed  and  bismuth  carbon  steel 
products  from  the  United  Kingdom  in 
response  to  requests  by  respondents. 
British  Steel  Engineering  Steris  Limited 
(BSES)  and  Glynwed  Metal  Processing 
Ltd.  (Glynwed).  and  petitioner.  Inland 
Steel  Bar  Company.  This  review  covers 
the  period  March  1, 1996  throuf^ 
February  28, 1997. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV).  Interested  parties  ara  invited 
to  comment  on  these  preliminary 
results.  Parties  who  submit  comments 
are  requested  to  submit  with  each 
comment  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the  commant 


EFFECTIVE  DATE:  Decemba  9. 1998. 

FOR  FURTHER  MRMMATION  OONTACT:  G. 
Leon  McNeill,  Gideon  Katz  or  Maurem 
Flannery,  AD/CVD  Enforcement  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington  D.C  20230; 
telephone  (202)  482-4733. 

Applicable  SUtute  and  ■■p-i-tfirt 

Unless  otherwise  stated,  all  citations 
to  the  statute  are  refnences  to  the 
provisions  efiective  |anuary  1. 1995.  die 
effouUve  date  of  the  amandnMUts  m^4^^» 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agraemenfs  Act  In 
addition,  unleas  e&erwise  stated,  all 
dtitioiu  to  the  Department's  regulations 
are  referancea  to  the  regulations  as 
codified  at  10  CFR  Part  353  (1996). 


The  Department  publiahed  in  die 
Fedetal  BagialBr  the  antidumping  duty 
order  cm  certain  hot-rolled  lewl  and 
bisiQuth  carbon  steel  products  from  the 
United  Kingdom  on  Man^  22.  IMS  (58 
FR  15324).  On  March  7. 1997  we 
published  in  the  Federal  lagfaler  (62 
FR  10521)  a  notice  of  opptartunity  to 
request  an  administrative  review  of  the 
antidumping  duty  order  on  certain  hot- 
rolled  leed  and  Msmuth  carbon  steel 
products  from  the  Uidted  Kingdom 
covering  the  period  March  1, 1996 
through  Fefaruary  28. 1997. 

In  accordance  vrith  19  CFR 
353.22(aMl).  BSES  and  Glywed 
requested  diet  we  conduct  an 
administrative  review  of  their  salsa,  and 
the  petitioner.  Inland  Steel  Bar 
Company,  requested  that  we  conduct  an 
administrative  review  of  BSES's  sales. 
We  published  a  notice  of  initiation  of 
this  antidumphug  duty  administrative 
review  on  April  24. 1997  (62  FR  19988). 
The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act 

Soqpe  of  dw  Review 

The  products  covered  by  this  review 
are  hot-rolled  bars  and  rods  of  nonalloy 
or  other  alloy  steel,  whether  or  not 
descaled,  containing  by  «veight  0.03 
percent  or  more  of  leed  or  0.05  percent 
or  more  of  bismuth,  in  coils  or  cut 
lengths,  and  in  numerous  shapes  and 
sizes.  Excluded  firom  the  scope  of  this 
review  are  other  alloy  steels  ^as  defined 
by  the  Hannonixed  Tai^Sdwdule  of 
the  United  States  (HTSUS)  Chapter  72, 
note  1(f)),  except  steels  classified  as 
other  alloy  steels  by  reeson  of 
containing  by  weight  0.4  percent  or 
more  of  leed.  or  0.1  percent  or  more  of 


bismuth,  tellurium,  or  seleidum.  Also 
excluded  are  semi-finished  steels  and 
flat-rolled  products.  Most  of  the 
products  covered  in  this  review  are 
provided  for  under  sidiheadings 
7213.20.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantitiea  of  these 
products  may  also  enter  the  United 
States  imder  the  following  HTSUS 
subheadings:  7213.31.30.00, 90JOO; 
7213.39.00.30, 00.60,  00.90; 
7214.40.00.10. 00.30. 00.50; 
7214.50.00.10.  00.30. 00.50; 
7214.60.00.10. 00.30. 00.50;  and 
7228.30.80.00.  HTSUS  sobheadinffi  ue 
provided  far  convenience  and  Customs 
purposes.  The  written  description  of  the 
seme  of  this  mder  remains  dispositive. 
Tills  review  coven  two 

manufacturers/exportars.  BSES  and 
Glynwed.  and  the  period  Merdi  1, 1996 
tfaiou^  FefaruBiy  28. 1907. 


Aa  provided  In  aaction  782(1)  of  die 
Act,  we  verified  infannati(m  provided 
by  BSES  using  studard  verification 
proceduiea,  including  on-site  inspection 
of  the  manufacturer's  fcn'jtiw.  the 
examination  of  rrievant  sales  and 
financial  records,  and  aelectiim  of 

crigilial  linnimwntiHon  «i«t»«wfaig 

relevant  infannatioiL  Our  verification 
resulte  are  outlined  in  public  versions  of 
the  verificaticm  reports. 

UidladSlelaa  Price 

We  based  United  States  price  on 
export  price  (EP),  as  definedin  section 
772(a)  of  the  Act,  because  the 
merchandise  wras  sold  directly  l^  the 
eaqporter  to  unaflffliated  U.S.  piiii  liasiiis' 
(Hin'  to  the  date  of  imputation  t^l 
constriKted  export  price  was  not 
indicated  by  other  facte  of  record. 


The  Depertment  calculated  EP  for 
BSES  based  on  p>8cked,  delivered  prices 
to  customers  in  the  United  Stetes.  We 
made  deductions,  where  applicable,  for 
foreign  inland  friri^t  FOB  charges  in 
the  United  Kingdom,  ocean  freight, 
marine  insurance,  U.S.  Customs  dutiaa, 
brokerage  and  Kagt^ling  charges, 
merchandising  processing  faes.  and  U.S. 
inland  frei^t  charges,  in  accordance 
with  19  CFR  353.41(d).  We  also  made  an 
adjustment  for  invoice  correctimis 
(billing  ac^uatmente)  made  after 
shipment 

BSES's  sales  in  the  United  Kingdom 
and  the  United  Stetes  wwe  made  in 
quantities  of  less  than  25  metric  tons 
and  25  metric  tons  or  more.  As  in  all 
prior  segments  of  the  proceeding,  where 
possible  we  matched  U.S.  sales  to  U.K. 
sales  within  the  same  quantity  group:  25 
tons  or  more,  or  less  than  25  tons.  (See. 
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»^.,  Final  IMtmnination  ofSalM  at  Lew 
Tnoii  Fair  Value;  Certain  Hot-Rolled 
Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom.  58 
FR  6207,  January  27. 19Q3:  and  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom,  62 
FR  18744.  AprU  17. 1997. 

GljBwwl 

The  Department  calculated  EP  for 
Glynwed  baaed  on  packed,  delivered 
prices  to  customers  in  the  United  States. 
We  made  deductions,  where  applicable, 
for  international  freight  (including 
foreign  inland  freight.  U.S.  inland 
freight,  ocean  freignt.  and  vessel  loading 
and  tmnriling  charges),  marine 
insurance.  U.S.  Customs  duties, 
broknage  and  handling  charges,  in 
accordance  with  19  CFR  353.41(d).  We 
also  made  an  adjustment  for  invoice 
corrections  (billing  adjustments)  made 
after  shipment 

NevaalValM 

In  onler  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  the  Department 
compared  each  company's  volume  of 
home  mariwt  sales  of  the  foreign  like 
product  to  its  volume  of  U.S.  sales  of  the 
subject  merchandise,  in  accordance 
with  section  773(aMlMB)  of  the  Act. 
Because  each  company's  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  its  aggregate  volume  of 
U.S.  sales  of  the  subject  merchandise, 
we  determined  that  the  home  market 
provides  a  viable  basis  for  calculating 
NV. 

Many  of  BSES's  and  Glynwed's  home 
market  sales  were  made  to  affiliated 
original  equipment  manufacturers 
(OEMs).  It  is  the  Department's  practice, 
in  situations  where  home  market  sales 
are  made  to  affiliated  parties,  to 
determine  whether  sales  to  affiliated 
parties  might  be  appropriate  to  use  as 
the  basis  of  NV  by  comparing  prices  of 
those  sales  to  prices  of  sales  to 
unaffiliated  parties,  on  a  model-by- 
model  basis.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews.  Partial  Termination  of 
Administrative  Reviews,  and  Revocation 
in  Part  of  Antidumping  Duty  Orders; 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France.  etal.BOFR  10900. 
February  28.  1995.  (See  Preliminary 
Results,  59  FR  9463,  February  28.  1994. 
for  discussion.)  Because  both  BSES  and 


Glyn< 
affilii 


listed  OEMs  during  the  period  of 


review  (FOR),  we  tested  these  OEM 
sales  to  ensure  that,  on  avenge,  the 
afflliated-party  sales  were  made  at  arm's 
length.  To  conduct  this  test,  for  each 
company,  we  compared  the  gross  unit 
prices  of  sales  to  affiliated  and 
unaffiliated  customers  net  of  all 
movement  charges,  direct  selling 
expenses,  invoice  corrections,  rebates, 
and  packing.  As  a  result  of  our  arm's- 
length  test,  we  disregarded  each 
company's  sales  to  the  affiliated  OEM 
customers  in  the  home  market  where 
the  i»ioes  charged  to  these  affiliated 
customers  were  less  than  99.5  percent  of 
the  prices  charged  to  unaffiliated 
customers.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Certain  Welded  Carbon  Stad 
Pipes  and  Tubes  fimn  Thailand.  62  FR 
53817,  October  18. 1997.  We  did  not 
require  respondents  to  provide 
downstream  sales  by  the  affiliated  OEM 
customers  because  these  ciistomers 
further  manufactured  the  subject 
merchandise  into  merchandise  not 
covered  by  the  order.  Both  BSES  and 
Glynwed  also  sold  through  affiliated 
reaellers  to  unaffiliated  customers  and 
reported  these  unaffiliated-customer 
transactioiu.  We  used  these  unaffiliated 
transactions  in  our  determination  of  NV. 

Leaded  Rod  Sake 

BSES  did  not  rrooit  Its  home  market 
sales  of  leaded  rod  produced  by 
Scunthorpe  Rod  Mill  (SRM)  and 
Templeborough  Rod  Mill  (TRM). 
affiliated  parties  of  BSES.  claiming  that 
such  merchandise  would  not  match  to 
iU  sales  of  leaded  bar  to  the  United 
States.  (Neither  BSES  nor  its  affiliates 
sold  leaded  rod  to  the  United  States 
during  the  FOR.)  BSES  provided  a  list 
of  all  SRM's  and  TRM's  leaded  rod 
products,  including  their  product 
characteristics  and  product 
identiHcation  control  numbers.  In 
addition.  BSES  provided  a  sales  file  that 
identified  every  leaded  rod  product  that 
SRM  and  TRM  produced  or  sold  during 
the  FOR.  Upon  examination  of  this 
information,  we  preliminarily  determine 
that  the  leaded  rod  produced  by  SRM 
and  TRM  was  neither  identical  to  nor 
most  similar  to  BSES's  sales  of  leaded 
bar  to  the  United  States  during  the  FOR. 

Reaiduab 

BSES's  prodiict  identification  number 
(CONNUM)  contains  a  residual  code  as 
one  of  the  physical  characteristics  in  the 
model  matching  criteria.  Residuals 
result  from  impurities  in  the  scrap  used 
for  the  production  of  leaded  bar. 
Petitioner  claims  that,  with  the 
inclusion  of  the  residual  code,  the 
model  match  is  too  narrowly  defined, 
thereby  significantly  reducing  the 


number  of  matches  possible  between 
U.S.  and  home  market  sales.  During 
verification,  we  foimd  that  customers 
specify  the  residual  level  on  purchase 
orders  as  part  of  the  description  of 
chemical  compositioiL  Therefore,  we 
preliminarily  determine  that  residuals 
are  an  essential  i>art  of  the  product,  and 
have  continued  to  use  residuals,  as  we 
have  done  in  prior  reviews,  as  a 
physical  product  characteristic  for 
purpose  of  model  matching.  See,  e.g.. 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom.  62 
FR  18744.  April  17. 1997. 


Petitioner  argues  that  respondent 
should  have  reported  dimensional 
ranges  rather  than  specific  dimensioiu, 
clalining  that  small  difEsrences  in  .■ 

dimensioiu  will  have  no  effoct  on  coat 
or  commercial  value. 

The  Department  found  at  voification 
that  customers  request  certain  specific 
dimensions  fat  the  home  market 
products  and  the  U.S.  products,  and 
BSES  produces  to  those  exact 
dimensional  specifications.  In  addition, 
we  have  no  infanBation  on  the  rKord 
indicating  what,  if  any,  dimensional 
ranges  might  be  more  appropriate  than 
specific  dimensions  for  matching 
purposes.  Thraefore,  the  Department  is 
continuing  to  use  specific  dimension  as 
one  of  the  physical  characteristics  for 
matching  purposes  for  these  preliminary 
results. 

HoBM  Market  Rebetea 

During  the  POR.  BSES  offered  rrtwtes 
to  its  customers  in  the  home  market. 

Petitioner  argues  that  the  Department 
should  require  BSES  to  tie  rebates  to 
individual  transactions  and  calculate 
each  individual  rebate  over  only  those 
sales  benefitting  frt)m  the  rebate  rather 
than  over  all  sales  made  by  the 
purchaser.  During  verification,  we 
found  that  BSES  has  reported  rebates 
that  were  specific  to  individual 
transactions.  Therefore,  for  these 
preliminary  results,  the  Department  has 
adjiuted  home  market  prices  for  rebates 
as  reported. 

General  and  Administrative  Expenses 

Petitioner  contends  that  BSES's 
reported  general  and  administrative 
(GJkA)  expenses  appear  to  be  low. 

During  verification,  we  examined 
G&A  expenses  and  found  that  all  such 
expenses  were  reported  in  total. 

Coet  of  Production  Analysis 

Pursuant  to  section  773(b)  of  the  Act, 
for  this  POR.  we  initiated  an 


InvestigBtion  of  sales  at  less  than  coet  of 
production  (COP)  of  BSES.  We  did  this 
because  in  the  administrative  review  of 
BSES  for  the  most  recent  period  (as  of 
the  time  our  decision  to  initiate  a  COP 
investigation  was  made)  we  disregarded 
from  our  calculations  BSES's  home 
market  sales  found  to  be  below  the  COP. 
See  Final  Results  of  Antidumping  Duty 
Administrative  Review;  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom.  62 
FR  18744.  April  17. 1997.  Thereiiare.  in 
accordance  %vith  section  773(bX2)(AXii) 
of  the  Act,  the  Department  had 
reasonable  grounds  to  believe  or  suspect 
that  sales  at  less  than  the  cost  of 
producticm  may  have  occurred  during 
this  review  period. 

Glynwed  was  not  covered  in-a  prior 
review  or  the  original  investigstion  of 
sales  at  less  than  fair  value  (LTFV),  and 
the  Department  did  not  receive  a  sales 
below  cost  allegation  for  Glynwed. 
Therefore,  the  COP  analysis  is  cmly 
applicable  to  BSES. 

Before  making  any  NV  comparisons 
lor  BSES,  we  conducted  the  GOP 
analysis  described  bdow. 

A.  Calculation  of  COP 

We  calculated  the  OOP  based  on  the 
sum  of  BSES's  cost  of  materials  end 
fabrication  employed  in  producing  the 
foreign  like  product,  plus  amounts  for 
home  market  selling,  general,  and 
administrative  expenses  (SG&A)  and 
parking  costs  in  accordance  witli 
section  773(bX3)  of  the  Act.  We  reUed 
on  the  home  market  sales  and  COP 
information  provided  by  BSES  in  its 

auestionnaire  responses.  As  we 
educted  selling  expenses  from  home 
market  prices,  we  also  deducted  selling 
expenses  from  calculated  COPs. 

B.  Test  of  Home  Market  Prices 

After  nalailsting  COP.  we  tested 
whether  home  market  sales  of  lead  and 
bismuth  steel  were  made  at  prices  below 
COP  within  an  extended  period  of  time 
in  substantial  quantities,  and  whether 
such  prices  pennitted  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
We  compared  the  model-specific  OOP  to 
the  reported  home  market  prices  less 
any  applicable  movement  charges, 
rebates,  and  direct  and  indirect  selling 
expenses. 

C.  Results  of  COP  Test 

Piirsuant  to  section  773(b)(2)(C), 
where  less  than  20  percent  of 
respondent's  sales  of  a  specific  model 
were  at  prices  less  than  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determined  that  the 
below-cost  sales  were  not  made  in 
"substantial  quantities."  Where  20 
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percent  or  more  of  a  respondent's  sales 
of  a  specific  model  during  the  POR  were 
at  prices  less  than  the  OOP.  we 
disregarded  the  below-cost  sales 
because  we  determined  that  the  below- 
cost  sales  were  made  within  an 
extended  period  of  time  in  "substantial 
quantities"  in  accordance  with  sections 
773(b)(2)(B)  and  (C)  of  the  Act.  and 
because,  based  on  our  comparisons  of 
prices  to  %veighted-average  COPs  for  the 
FOR.  we  deteimined  that  the  below-cost 
sales  of  the  produat  were  at  prices 
which  would  not  permit  recovery  of  all 
costs  Mrithin  a  raasonable  period  of  time, 
as  defined  in  section  773(bX2)(D)  of  the 
Act  Based  on  this  test,  we  disregarded 
certain  below-cost  sales  made  by  BSES. 

Prioe-to-PrioB  Comparismis 

>  Pursuant  to  section  777A(dX2),  we 
compared  the  EPs  of  individual 
transactions  to  the  mondily  vreighted- 
average  price  of  sales  of  the  foreign  like 
product  where  there  were  sales  at  prices 
above  COP,  as  discussed  above.  We 
based  NV  on  pecked,  delivered  prices  to 
unaffiliated  purchasers  in  the  home 
maricet,  and  to  affiliated  purchasers  in 
the  hoine  market  to  the  extmt  that 
prices  were  at  ttm's-length.  We  mads 
adjustments,  where  applicd>le,  in 
accordance  with  section  773(aX6)  of  the 
Act  Where  applicable,  wre  made 
adjustments  to  home  maricet  price  Car 
invoice  corrections,  rebetes.  and  inland 
freight  We  also  made  a  circumstance-of- 
sale  adjustment  for  dififarencas  in  credit 
insurance  and  product  liability 
insurance  expenses  pursuant  to  section 
773(aX6XCXlil)  of  the  Act  Because 
home  market  credit  insurance  expenses 
and  product  liability  insurance 
expenses  are  incurred  on  a  sale-by-sale 
basis  and  directiy  related  to  sales,  we 
have  treated  these  expenses  as  direct 
selling  expenses  in  both  the  home 
market  and  the  U.S.  market 
Accordingly,  we  made  the 
circumstance-of-sale  adjustments  by 
adding  the  amounts  of  U.S.  credit 
insurance  and  product  liability 
insurance  for  mch  U.S.  sale  to  tfie  NV, 
and  subtracting  the  home  market 
amounts  from  NV.  We  also  added  U.S. 
commissions  for  each  U.S.  sale  to  the 
NV.  In  order  to  adjust  for  diffiBrences  in 
packing  between  the  two  maricets,  we 
increased  home  market  price  by  U.S. 
packing  costs  and  reduced  it  by  home 
market  packing  costs.  Prices  were 
reported  net  of  value  added  taxes  (VAT) 
and,  therefore,  no  deduction  for  VAT 
was  necessary.  We  made  adjustoients. 
where  appropriate,  for  physical 
difierences  in  merchandise,  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act 


Vaioe 


We  only  used  constructed  value  with 
respect  to  BSES.  In  accordance  with 
section  773(e)  of  the  Act,  we  calculated 
CV  based  on  the  stun  of  BSES's  cost  of 
materials  and  fabrication  employed  in 
producing  the  subject  merchandiae. 
SGftA  and  profit  incurred  and  realized 
in  connection  with  production  and  sale 
of  the  foreign  like  product,  and  U.S. 
packing  costs.  We  used  the  costs  of 
materials,  fa)nication,  and  general  and 
administrative  expenses  as  reported  in 
the  CV  portion  of  BSES's  questioimaire 
response.  We  used  the  U.S.  pecking 
costs  as  reported  in  the  U.S.  sales 
portion  of  BSES's  questionnaire 
response.  In  aocordsnce  with  section 
773(eK2XA).  we  based  SGftA  snd  profit 
on  the  amounts  incurred  and  realized  by 
BSES  in  connection  with  the  production 
and  sale  of  the  foreign  like  product  in 
the  ordinary  course  of  trade,  for 
consumption  in  the  fbre^  country.  We 
besed  selling  expenses  and  profit  on  die 
information  reported  in  the  home 
market  sales  portion  of  BSES's 
questioimaire  response.  For  selling 
expenses,  we  used  the  average  per-unit 
bflone  market  selling  expenses  of  boms 
maricet  sales  of  the  foreign  like  product, 
exclusive  of  sales  disregarded  under  the 
cost  test  weighted  by  the  total  quantity 
sold  for  these  sales.  For  actual  profit  we 
first  calculated  the  diffarence  between 
the  home  market  sales  value  and  homa 
market  OOP.  for  all  home  market  sales 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  and  divided 
the  sum  of  these  differences  by  the  total 
home  market  COP  for  these  sales.  We 
then  multiplied  this  percoitage  by  the 
COP  for  each  U.S.  model  to  derive  an 
actual  profit 

Coanmission  Ofbst 

Because  there  are  conunissions  on 
U.S.  sales  and  not  on  home  mariiet  sales 
for  both  BSES  and  Glynwed,  we  made 
an  adjustment  for  indirect  selling 
expenses  in  the  hcnne  market  to  ofbet 
the  U.S.  commissions,  in  accordance 
with  19  CFR  353.56(b)(1). 

We  based  the  commission  ofbet 
amount  on  the  amount  of  the  home 
market  indirect  selling  expenses.  We 
limited  the  home  market  indirect  selling 
expense  deduction  by  the  amount  of  the 
commissions  incurred  on  sales  to  the 
Uidted  States. 

Preliminary  Resufts  of  the  Review 

As  a  result  of  our  comparison  of  EP 
and  NV,  we  prelimuaarily  determine 
that  the  following  weighted-average 
dumping  margins  exist: 
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BrNWi  aM«i  EnginMrino  Steels  Limited  (BSES)  (formarty  Untted  Engfnmrtng  StMto  UmMed) 
Olynwed  IMil  ProciMiing  Lid.  (QiyniM«d) 


a/1/96-2/28/97 
3/1/96-2/28/97 


11J0 
7.69 


Paitiee  to  the  proceeding  may  request 
disclosure  within  5  business  days  of  the 
date  of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Pursuant 
to  19  CFR  353.38.  any  hearipg.  if 
requested,  will  be  held  44  days  after  the 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Interested  parties 
may  submit  case  briefs  within  30  days 
of  the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  which  must  be  limited 
to  issues  raised  in  the  case  briefs,  may 
be  filed  not  later  than  37  days  after  the 
date  of  publicatioa.  The  Department 
will  publish  a  notice  of  final  results  of 
this  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments,  not 
later  than  120  days  after  the  date  of 
publication  of  this  notice. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  individual  differences  between 
EP  and  NV  may  vary  from  the 
percentages  stated  above.  Upon 
completion  of  this  review,  tlie 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.     . 

Furthermore,  the  following  deposit 
rates  wrill  be  effective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom 
entered,  or  withdrawn  from  warehouse, 
for  consimiption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(2)(c)  of  the  Act:  (1)  the 
cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  established  in 
the  final  results  of  this  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  LTFV 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  or  a  previous 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  tiie  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  25.82  percent,  the  "all  others"  rate    . 


established  in  the  LTFV  investigation 
(58  FR  6207,  January  27, 1993). 

These  deposit  rates,  when  imposed, 
shall  remain  in  effiect  until  publication 
of  the  final  results  of  the  next 
administrative  review^ 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  aommistrative  review  and  notice 
are  in  accordance  with  section  7Sl(a)(l) 
of  the  Act  (19  U.S.C  1675(a})  and  19 
CFR  353.22. 

Dated:  December  1. 1997. 
RahOTi  S.  LaKMH. 
Assistant  Secretaqr  for  Import 
Administration. 
(FR  Doc.  97-32213  Filed  12-8-47;  8:4S  am) 


DEPARTMENT  OF  COMMERCE 

IntemalkNMl  Trade  AdmlnistrafUon 
(C-659-001] 

Prellininary  Results  of  Countervailing 
Duty  Admlnistrathfs  Review:  Certain 
Refrigeration  Cofnpressora  From  ttie 
Republic  of  Singapore 

AQBICY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  9. 1997. 
FOR  FURTHER  agX)nilATION  CONTACT: 
Robert  Boiling  or  Rick  Johnson,  Office  of 
Antidumping/Countervailing  Duty 
Enforcement.  Group  III.  Office  DC. 
Import  Administration.  U.S.  Department 
of  Commerce.  Room  1874. 14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202) 482-3434,  or  482-0165. 
respectively. 

SUMMARY:  In  response  to  requests  by  the 
Government  of  the  Republic  of 
Singapore  (COS).  Matsushita 
Refrigeration  Industries  (Singapore)  Pte. 
Ltd.  (MARIS),  Asia  MaUushita  Electric 
(Singapore)  Pte.  Ltd.  (AMS).  and  the 


petitioner.  Tecumseh  Products 
Company  (Tecumseh).  the  Department 
of  Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  agreement  suspending  the 
countervailing  duty  investigation  on 
certain  refrigeration  compresson  from 
the  Republic  of  Singapore.  This  review 
covers  the  GOS.  MARIS,  and  AMS. 
AMS  was  the  sole  exporter  of  the 
subject  merchandise  to  the  United 
States  during  the  period  April  1. 199S, 
through  March  31, 1996,  the  period  of 
review  (POR).  We  preliminarily 
determine  that  the  signatories  have 
complied  %vith  the  terms  of  the 
suspension  agreement  during  the  POR. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
their  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument 

Applicable  SUtute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in  . 
reference  to  the  provisions  as  they 
existed  on  or  after  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Tariff  Act) 
in  accordance  tvith  the  Uruguay  Round 
Agreements  Act  (URAA). 

SUPPI^MENTARY  MFORMATKM: 

Background 

On  November  18, 1996,  the  GOS, 
MARIS,  and  AMS,  requested  an 
administrative  review  of  the  agreement 
suspending  the  countervailing  duty 
investigation  on  certain  refrigeration 
compressors  from  the  Republic  of 
Singapore  (Certain  Refrigeration 
Compressors  from  the  Republic  of 
Singapore:  Suspension  of 
Countervailing  Duty  Investigation, 
["Refrigeration  Compressors")  48  FR 
51167,  51170  (November  7. 1983)).  On 
November  19. 1996.  petitioner  also    - 
requested  an  administrative  review  of 
the  agreement  suspending  the 
countervailing  duty  investigation  on 
certain  refrigeration  compressore  from 
the  Republic  of  Singai}ore.  We  initiated 
the  review  on  December  16, 1996 
[Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews.  61  FR  66017,  (December  16. 
1996)).  The  Department  is  now 
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conducting  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  and 
19  CFR  355.22.  The  Department  issued 
a  questionnaire  on  April  9, 1997,  and 
received  a  Joint  questioniiaiie  response 
from  the  GOS.  MARIS,  and  AMS.  on 
May  27, 1997.  On  May  27, 1997.  the 
Department  extended  the  time  limit  for 
completing  these  preliminary  results 
until  December  2, 1997  [ExteoMion  of 
Time  Limit  far  Countervailing  Duty 
Administrative  Review,  62  FR  28672, 
(May  27. 1997)).  SubsequenUy.  the 
Department  sent  out  a  supplemental 
questionnaire  on  September  23. 1997 
and  received  a  Joint  supplemental 
questioimaire  response  on  October  7, 
1997.  We  conducted  verification  in 
Singapore  of  die  questionnaire 
responses  of  the  GOS.  MARIS,  and  AMS 
on  October  29  and  31. 1997. 


648D7 


Scope  eftbeleview- 

tanpoits  coveted  by  this  review  are 
shipments  of  hennetic  refrigeration 
compresson  rated  not  over  one-qoaiter 
horsepower  from  Singapore.  This 
merchandise  is  cunendy  classified 
under  Haimonixed  Tar^  Schedule 
(HTS)  item  number  8414.30.40.  The 
HTS  item  number  is  {novided  ba 
convenience  and  Customs  purposes. 
The  writtm  description  remains 
dispositive. 

The  review  period  is  April  1. 1995 
through  March  31, 1096.  and  includes  2 
programs.  The  review  covers  one 
producer  and  one  ejqiorter  of  the  sul^ect 
merchandise,  MARIS  and  AMS. 
respectively.  These  two  companies, 
ahmg  with  the  GOS,  are  the  si^iatories 
to  the  suspension  agreement 

Under  tne  terms  of  the  suspension 
agreement  the  GOS  agrees  to  o£EMt 
completely  the  amount  of  the  net 
bounty  or  grant  determined  to  exist  by 
the  Department  in  this  proceeding  with  • 
respect  to  the  sohject  merchandise.  The 
oCbet  entails  the  collection  by  the  GOS 
of  an  export  charge  applicable  to  the 
subject  merchandise  exported  on  or 
after  the  efiisctive  date  of  thd  agreement 
See  Refrigeration  Compressors,  48  FR 
51167,  51170  (November  7. 1983). 

Analysb  of  Programs 

(1)  The  Economic  Expanaoa  IncentiveB 
Act-^tutVI 

The  Production  for  Export  Programme 
under  Part  VI  of  the  Economic 
Expansion  Incentives  Act  allows  a  90- 
percent  tax  exemption  on  a  company's 
export  profit  if  the  GOS  designates  a 
company  as  an  export  enterprise.  In  the 
investigation,  the  Department 
pralimhiarily  found  this  program  to  be 
countervailable  becaiise  "this  tax 
exemption  is  provided  only  to  certified 


e»iort  enterprises."  See  Prelimirtoiy 
Affirmative  Countervailing  Duty 
Determination:  Certain  Refrigeratitm 
Compressors  from  the  Republic  of 
Singapore,  48  FR  39109, 39110  (August 
29. 1983).  MARIS  is  designated  as  an 
export  enterprise  and  used  thi»  tax 
exemption  during  the  period  of  review. 
AMS  was  not  designated  an  export 
enterprise  under  Part  VI  of  the 
Economic  Expansion  Incentives  Act  for 
the  period  of  review. . 

According  to  the  Export  Enterprise 
Certificate  awarded  to  MARIS  in  a  letter 
dated  May  12. 1981.  MARIS  is  to  receive 
this  benefit  on  the  pnxhiction  of 
compressors,  electrical  parts  and 
accessories  Cor  refrigerators,  and  plastic 
refrigemtors.  To  calculate  the  benefit, 
we  divided  the  tax  savings  claimed  by 
MARIS  imder  this  program  by  the  £,o.b. 
value  of  total  exports  of  products 
receiving  the  benefit  Cor  the  period  of 
review. 

MARIS'  response  to  the  Department's 
countenrailing  duty  questionnaire  for 
this  review,  vraich  we  confirmed  at 
verification,  shows  that  MARIS 
deducted  export  charges  levied 
pursuant  to  the  suspension  agreement  in 
arriving  at  an  adjusted  profit  figure, 
which  was  then  used  to  calculate 
exempt  export  profit  for  the  review 
period.  In  the  90-01  administzative 
review,  the  Department  determined  that 
the  amount  of  the  export  charge 
deduction  must  be  added  "bade  to 
MARIS'  export  pofit  in  calculating 
MARIS'  tax  savbigs  in  order  to  oCErat  the 
deduction  of  the  export  chcoges  in  the 
review  period."  See  Preliminary  Results 
of  Countervailing  Duty  Review:  Certain 
Refrigeration  Omipresaoia  from 
Singapore,  57  FR  31175  (July  14. 1992). 
affirmed  in  Final  Results  of 
Countervailing  Duty  Review:  Certain 
Refrigeration  Compressors  from 
Singapore,  57  FR  46539  (October  9. 
1992).  Therefore,  as  the  Department  did 
in  the  92-93  administrative  review,  in 
calculating  the  benefit  from  this 
program,  we  have  added  hack  this 
deduction.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  during  the  review  period 
to  be  0.23  percent  of  the  fab.  value  of 
the  merchandise. 

(2)  FiiHutcing  Through  the  Monetary 
Authority  of  Singapore 

Under  the  terms  of  the  suspension 
agreement  MARIS  and  AMS  agreed  not 
to  apply  for  or  receive  any  Bnanrii^g 
provided  by  the  rediscount  facility  of 
the  Monetary  Authority  of  Singapore 
(MAS)  for  shipments  of  the  subject 
merchandise  to  the  United  States.  At 
voification.  we  confirmed  that,  during 
the  period  of  review  neither  MARIS  nor 


AMS  received  any  BiuinHtig  throi^  the 
MAS  on  subject  merchandise  exported 
to  the  United  States.  Therefore,  we 
preliminarily  determine  that  bodi 
con^Mnies  have  complied  with  this 
clause  of  the  agreement 

Preliminary  ResuUs  of  Revisw 

The  suspension  agreement  states  that 
the  GOS  will  ofEwt  completely  with  an 
export  charge  the  net  bounty  or  grant 
calculated  b^  the  Department  We 
preliminarily  determine  diat  tibe 
signatories  have  complied  with  the 
tnms  of  the  suspension  sgrsement. 
including  the  payment  of  die 
provisionJal  export  charges  in  efisct  for 
the  period  April  1. 1905  throu^  March 
31, 1996.  We  also  preliminarUy 
determine  the  net  ooimty  or  grant  to  be 
0.23  percent  of  the  fo.b.  value  of  the 
merchandise  Cor  the  April  1. 1995 
throufih  March  31, 1996  review  period. 
Following  the  methodology  outlined 
in  section  B.4  of  the  agreement  the 
Department  preliminarily  determines 
that  for  the  period  April  1. 1905 
through  March  31, 1996.  a  negative 
adjustanent  may  be  made  to  the 
provisional  export  charge  rate  in  effect 
The  adjustments  will  equal  the 
diCEsrence  between  the  provisional  rate 
in  effect  during  the  review  poiod  and 
the  rate  determined  in  this  review,  phis 
interest  The  provisional  rate, 
established  in  the  notice  of  the  final 
resiUts  of  the  90-91  administrstive 
reviews  of  the  suspension  agreement 
[See  Certain  Refrigeration  Compressors 
from  the  Republic  of  Singapore:  Final 
Results  ofCountermiling  Duty 
Adirunistrative  Review.  57  FR  46539, 
46540  (October  9. 1992))  was  5.52 
percent  This  rate  was  in  effect  from 
April  1, 1995  throiq^  March  12. 1996. 
On  March  13. 1906.  the  D^Mrtmeot 
established  in  the  notice  of  the  final 
results  of  the  92-03  administrative 
review  of  the  suspmsion  agreement  a 
new  provisional  rate  of  3.00  percent 
(See  Certain  Refrigeration  Compressors 
from  the  Republic  (rf  Singapore:  Final 
Results  ofCountermiling  Duty 
Admirustrative  Review,  61  FR  10315 
(March  13, 1996)).  If  the  Department's 
preliminary  results  do  not  change  in  the 
final,  we  wrill  notify  the  GOS  that  it  may 
refund  or  credit  in  accordance  with 
section  B.4.C  of  the  agreement  the 
difference  between  the  above  amounts 
and  the  0.23  percent,  plus  interest 
calculated  in  accordance  with  section 
778(b)  of  the  Tariff  Act,  within  30  days 
of  notification  by  the  Department  The 
Department  will  notify  the  GOS  of  these 
adjustments  after  publication  of  the 
final  results  of  this  review. 

Furthermore,  if  the  final  resulte  of  this 
review  remain  the  same  as  these 
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preliminary  rwulU,  the  Department 
intends  to  notify  the  COS  that  the 
provisional  export  charge  rate  on  all 
exports  to  the  United  States  with 
Outward  Declarations  filed  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review 
shall  be  0.23  percent  of  the  lo.b.  value 
of  the  merchandise. 

The  sgrsemant  can  remain  in  fotce 
only  as  long  as  shipments  from  the 
signatories  account  for  at  least  85 
percent  of  imports  of  the  subject 
refrigeration  compressors  into  the 
United  States.  Our  information  indicates 
that  the  two  signatory  companies 
accounted  for  100  percent  of  imports 
into  the  United  States  from  Singapore  of 
this  merchandise  during  the  review 
period. 

Parties  to  the  proceeding  may  request 
dlsdosuie  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Case 
brieb  and/or  written  comments  frnm 
interested  parties  may  be  submitted  no 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  bheCs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  the  case  briefii  and 
coounents,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication  of 
this  aotica.  Any  hearing,  if  requested, 
will  be  bald  44  days  sfter  the  date  of 
publication,  or  the  first  workday 
thereafter.  The  Department  will  publish 
the  final  results  of  this  administrative 
review  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing. 

These  requirements,  when  imposed, 
shall  remain  in  effiect  until  publication 
of  the  final  results  of  the  next 
administrative  review.  This 
administrative  review  and  this  notice 
are  in  accordaiu»  with  section  751(aXl) 
of  the  Act  (19  U.S.C.  1675(aXl))  and  19 
CFR  353.22. 

Dated:  OaoMnbar  2, 1997. 
Eohfit  S.  LaKasM. 
A  twiwtant  Secntaryfor  Import 
AdauniMUatioa. 
(FR  Doc.  97-32212  Piled  12-»-a7:  •••45  am) 


DEPARTMENT  OF  COMMERCE 

Intemalional  Trade  Administration 
tc  *m  anai 

Certain  Welded  Carbon  Steel  PIpaa 
and  Tubaa  and  Welded  Caibon  Sleel 
Une  Pipe  From  Turfwy;  Preliminary 
ReauNe  aid  PMbal  Redealon  of 
Countervafflng  Duty  Admlnletrallve 


r:  Impott  Administration. 
International  Trade  Administratioii, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
reviews. 


The  Department  of  Commerce 
is  conducting  administrative  reviews  of 
the  coimtervailing  duty  orders  on 
certain  welded  cubon  steel  pipes  and 
tubes  and  welded  carbon  steel  line  pipe 
from  Turlwy.  For  infcmnation  on  the  net 
subsidy  for  each  reviewed  company  for 
each  class  or  kind  of  merchandise,  as 
well  as  for  all  non-reviewed  companies, 
see  the  Preliminary  Results  of  Reviews 
section  of  this  notice.  If  the  final  results 
remain  the  same  as  these  preliminary 
results  of  administrative  reviews,  we 
will  instruct  the  U.S.  Customs  Service  to 
assess  coimtervsiling  duties  as  detailed 
in  the  Preliminary  Results  of  Reviews 
section  of  this  notice.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results.  (See.Pub/ic 
Cktmment  section  of  this  notice.) 
EFfECnvE  DATE:  December  9. 1997. 


KM  RNrmER  ■rOWMATlOW  OONTACT: 
Stephanie  Moore  or  Cheri  Caddy,  Office 
of  Countervailing  Duty/ Antidumping 
Enforcement  VI,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC.  20230;  telephone: 
(202) 482-3692  or  (202) 482-2849. 

SUPPLOeiTAIIY  mpommation: 

Backgrouiul  •" 

On  March  7.  1986,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  RegMer  (51  FR  7984)  the 
coimtervailing  duty  orders  on  certain 
welded  carbon  steel  pipes  and  tubes 
(welded  pipe  and  tube)  and  certain 
welded  carbon  steel  line  pipe  (line  pipe) 
from  Turkey.  On  March  7. 1997.  the 
Department  published  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (62  FR  10521)  of  these 
countervsiling  duty  orders.  We  received 
timely  requests  for  reviews  from 
Borusan  Birlesik  Boru  Fabrikalari  A.S. 
(BBBF)  and  Borusan  Ihracat  Ithalat  ve 
D^tim  A.S.  (Dagitim)  (Borusan  Group). 


We  also  received  a  timely  request  froin 
Wheatiand  Tube  Company  and 
Maverick  Tube  Corporation  (petitioners) 
to  conduct  reviews  of  Erciyas  Boru 
Sanayii  ve  Ticaret  A.S.  (Erbosan),  Yucel 
Boru  ve  Profil  Endustrisi  A.S.  (Yucel 
Boru).  Bant  Boru  Sanayii  ve  Ticaret  A.S. 
(Bant  Boru).  EriLboru  Profil  San  ve  Tic 
A.S.  (Erkboru),  Borusan  Group,  and 
Maimesmann — Sumerbank  Boru 
Endustrisi  T.A.S.  (Mannesmann).  We 
initiated  the  reviews  covering  the  period 
January  1, 1996  through  December  31. 
1996  on  April  24. 1997  (62  FR  19988). 

In  accordance  with  19  CFR  355.22(a). 
the  review  on  welded  pipe  and  tube 
covers  Erbosan,  Yucel  Boru.  Bant  Boru. 
Erkboru,  and  the  Borusan  Group.  The 
review  on  line  pipe  covers 
Mannesmann,  Yucel  Boru,  Bant  Boru. 
and  Erkboru.  These  reviews  also  cover 
Zlprograms. 

obcMan.  Yucel  Boru.  Bant  Boru  and 
Erkboru  reported  that  they  did  not 
export  welded  pipe  and  tube  or  line 
pipe  to  the  United  States  during  the 
period  of  review  (POR).  Information 
obtained  from  the  U.S.  Customs  Service 
(Ciutoms)  confirmed  the  companies' 
statements.  Therefore,  we  are  rescinding 
the  reviews  with  respect  to  Erbosan. 
Yucel  Boru.  Bant  Boru  and  Erkboru.  The 
companies  subject  to  these  reviews  are 
the  Borusan  Group  for  welded  pipe  and 
tube  and  Maimesmaim  for  line  pipe. 
Although  the  Borusan  Group  produces 
both  welded  pipe  and  tube  and  line 
pipe,  they  only  exported  wolded  pipe 
and  tube  to  the  United  States  during  the 
FOR. 

AppUcafaie  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930. 
as  amended  by  the  Uruguay  Round 
A^eements  Act  ("URAA")  effective 
January  1, 1995  (the  Act).  The 
Department  is  conducting  these 
administrative  reviews  in  accordMice 
with  section  751(a)  of  the  Act. 

Scope  of  Seviews 

Imports  covered  by  these  reviews  are 
shipments  from  Turkey  of  two  classes  or 
kinds  of  merchandise:  (1)  Certain 
welded  carbon  steel  pipe  and  tube,   . 
having  an  outside  diameter  of  0.375 
inch  or  more,  but  not  over  16  inches,  of 
any  wall  thickness.  These  products, 
commonly  referred  to  in  the  industry  as 
standard  pipe  and  tube  or  structural 
tubing,  are  produced  to  various 
American  Society  for  Testing  and 
Materials  (ASTM)  specifications,  most 
notably  A-53,  A-120,  A-135.  A-500,  or 
A-501;  and  (2)  certain  welded  carbon 
steel  line  pipe  with  an  outside  diameter 
of  0.375  inch  or  more,  but  not  over  16 


Fadaral  Ragjrtar  /  Vol.  62.  No.  236  /  Tuesday,  December  9.  1997  /  Notices 


inches,  and  with  a  wall  thickness  of  not 
less  than  .065  inch.  These  products  are 
produced  to  wious  American 
Petroleum  Institute  (API)  specifications 
for  line  pipe,  most  notably  APM<  or 
API-LX.  These  products  are  classifiable 
under  the  Harmonised  Tariff  Schedule 
of  the  United  States  (HTSUS)  as  item 
numbsn  7306.30.10  and  7306.30.50. 
The  HTSUS  item  numbers  are  [novided 
for  convenience  and  Customs  purposes. 
Thn  written  dasi  liiMiiiii  isujeliis 
di^MMitiveL 


I  Proffmaa  Confmriag  SubtidieB 

A.  Programs  Previously  Determined  to 
Confar  Subsidies 

1.  Pn-Shipment  Bxpoit  CndU:  The 
Bxpoct  CradM  Bank  ofTuikey  (Turk 
Kximhank)  provides  dMut*term  fu*- 
shipment  export  loans  to  exporters 
dirough  intariDediary  comiiMrcial 
banks.  Hie  propam  is  designed  to 
support  soqpost-related  industries  from 
the  initial  stage  of  production.  Loans  are 
made  to  eoqwrters  who  commit  to  eoqiart 
within  a  qpedfied  period  of  time. 
Gensralfy.  loans  are  extended  far  120 
days  far  industrial  goods  snd  cover  50 
to  75  percent  of  the  FOB  export  value. 
During  the  PQR,  both  compenies  under 
review  were  eligible  for  pre-shipment 
eiqwrt  loens  amounting  to  50  percent  of 
the  PCn  value  of  exports.  Cor  a 
maximum  at  120  days.  These  loans  are 
denominated  in  Turkish  Lira  (TL)  aiul 
repaid  in  TL.  The  interest  rate  charged 
oo  theee  pre-shipment  loans  is 
established  by  Turk  RyimhitV  and  is 
tied  to  the  Central  Bank's  rediscount 
rate. 

In  the  fSna/iV)Bnnotfw 
CtNuiterviuliqg  Duty  Detartnination: 
Cmtain  Pasta  from  TuikBy^\  FR  30386 
Qune  14. 1006)  (Pasta),  and  in  CMoin 
WMed  Caibon  Steel  Pipes  and  Tubes 
and  Welded  Carbon  Steel  Line  Kpe 
fiom  Turkey:  PteliminaiyRBsuhMtrf 
Countennihng  Duty  Administrative 
Reviews  (62  FR  16782;  April  8. 1997) 
and  CBrtoifi  M^eided  Caibon  Steel  Pipes 
and  Tubes  and  Welded  Caibon  Steel 
UnePipefaom  Turkey:  Final  Results  of 
Countervailing  Duty  Admirustrative 
Aeviews  (62  FR  43984;  August  18. 1997) 
[Pipe  and  TiUte),  the  Department  found 
this  program  countarvailable  because 
receipt  of  the  loans  is  contingent  upon 
export  performance  and  the  interest  rate 
paid  on  these  loans  is  less  than  the 
amount  the  recipient  would  pay  on  a 
comparable  commercial  loan.  In  Pasta, 
we  found  that  these  loans  were  tied  to 
specific  destinations:  however,  in  the 
I*ipe  and  Tube  reviews,  we  found  these 
loans  to  be  untied.  In  Pipe  and  Tube,  we 
verified  that  although  an  exporter  files 


a  loan  q>plication  in  which  the  esqiort 
destination  is  listed,  the  actual 
destination  of  the  shipments  may  be 
difisrent  from  the  one(s)  stated  in  the 
loan  application.  The  exporter  has  to 
show  only  that  an  export  has  taken^ 
place,  and  provide  the  foreign  currency 
exchange  receipts  from  the  ctmunerdal 
bank  to  close  out  the  loan  with  Turk 
Eximbank.  Because  the  loans  are-not 
specifically  tied  to  a  p"*<"itfir 
destination  at  the  time  of  approval,  we 
determined  that  the  pre-shipment  ln«n 
I»ogEam  is  an  untied  eiqnrt  loan 
prograao.  iVpe  and  Ttibe  at  43986.  No 
information  has  been  submitted  to  the 
record  of  diis  review  to  warraiA 
racmisideration  of  that  finding. 
Therefore,  we  preliminarily  determine 
in  these  reviews  diet  the  pre-shipment 
loen  program  is  an  untied  e]q;MXt  loen 
program. 

Pursuant  to  section  77l(5)(EXU)  of  die 
Act.  a  benefit  shall  be  treated  as 
conferred  "in  the  case  of  a  loan,  if  there 
is  a  difhrence  between  the  amount  die 
recipient  of  the  lown  pays  on  the  loen 
and  the  amount  the  recipient  would  pay 
on  a  comparable  commercial  loan  diat 
the  recipfent  could  actually  obtain  on 
the  market"  In  diis  case,  as  the 
benchmark  intarest  rate.  /.«.,  the  rate  the 
recipient  would  pey  on  acomparable 
commercial  loan  that  could  actually  be 
obtained  by  it,  we  are  using  compeny- 
specific  interest  rates  on  compsrable 
commercial  loans  to  calculate  the 
benefit  for  any  pre-shipment  loens  that 
were  taken  out  by  the  Borusan  (koup  or 
Mannesmann  in  1995  and  repaid  in 
1996,  and  for  any  pre-shipmttit  loans 
that  woe  taken  out  in  1996  and  repaid 
in  1996.  Because  the  rates  (m 
commercial  loans  provided  by  the 
Borusan  &oup  and  Mannesmaim 
include  the  customary  Bank  "nA 
Insurance  and  Services  Tax  (BIST)  of  5 
percent  of  the  interest  rate  and  the 
Resource  Utilization  Support  Fund 
(RUSF)  fee  of  6  percent  of  the  interest 
rate,  we  have  not  added  these  ciistomary 
bank  faes  to  the  bmchmark  interest 
rates. 

In  addition,  because  Turkey  continues 
to  experience  persistentiy  hi^  levds  of 
inflation,  based  on  a  Consumer  Price 
Index  rate  of  approximately  80  percent 
during  the  PC^  we  also  preliminarily 
determine  that  it  is  appropriate  to  use 
monthly  average  short-term  interest 
rates  for  our  benchmark  where  such 
rates  are  available  [see  Pasta  at  page 
30367;  Pipe  and  Tube  at  43987).  In  die 
prevwus  review,  when  monthly 
company-specific  interest  rates  were  not 
available,  we  used  monthly  average 
interest  rates  charged  by  a  commercial 
bank  in  Turkey  on  domestic  loans 
during  the  POR  (see  s.g..  Pipe  and  Tube 


at  16783  and  43084).  Ho%vev«r.  ftsee 
commereial  bank  rates  are  unavaiUiIe 
forUiisPOR. 

Accordingly,  for  Mannesmsnn.  in 
those  months  w^iere  monthly  oompeny- 
spedfic  interest  rates  were  not  availairie. 
we  used,  as  the  benchmark  interest  rate, 
tiM  wei^ited  sverage  intnest  rate  for  die 
doeest  month  |xeoeding  and  rlosest 
month  following  the  month  in  which 
die  oompeny  to^  out  a  pre-shipment 
loan.  U^  these  benchmarks,  we 
continue  to  find  pie-shipnient  export 
loens  to  Mannesmaim  oountervauahle 
beceuse  the  interest  rate  charged  is  laaa 
thui  the  rate  for  comparable  oommarcial 
loans  that  the  company  could  actually 
obtain  in  dw  market 

With  respect  to  the  Botusen  Gmap. 
the  mmpeny  did  not  have  raoothfy 
conqpai^-^pecific  intarsst  rales. 
However,  it  did  obtain  short -leim 
oommarcial  loans  oa  which  intsreet  wm 
paid  quarterly.  As  sudi.  we 
preliminarily  determine  diet  it  is 
appropriate  to  use  corapeny-spedfic 
quertsriy  avarags  short-tasm  interest 
rates  as  the  benchmark  intarest  ratas  fior 
this  company,  becnise.  like  the  moodily 
ratas.  these  rates  incorporate  the  impact 
of  higb  inflation.  For  one  month  in  the 
PCXl.  wdiere  quarterly  oommarcial 
intarest  rMes  were  not  availaUe.  we 
used  the  rate  frwn  the  foUowii^  quutar 
as  mir  benchmark.  Using  these 
benchmarics,  we  continue  to  find  pre- 
shipment  export  loens  to  the  Borusm 
Group  countervailable  because  the 
intarest  rate  chaigsd  is  less  than  dte  rate 

fhr  nfimpenahla  rtwwmawnal  Wi^lS  *>»■» 

the  company  could  actually  obtain  in 
the  market 

To  determine  the  benefit,  we 
calculated  the  countervailable  subsidy 
as  the  difference  between  actual  intarest 
paid  on  pre-shipment  loans  during  the 
POR  and  the  intnest  that  would  have 
been  paid  using  the  benchmark  interest 
rates.  This  diffsrsnce  was  divided  by  the 
company's  total  export  ssles  durii^  die 
POR.  We  adjusted  the  sales  figure  to 
eocount  ba  fineign  exchange  diffsrenosa 
("kur  farki"),  which  resulted  from  die 
changes  in  tibs  U.S.  dollar/Turkish  lira   -^ 
exchange  rates.  We  made  the   , 
adpistments  because  despite  Turkey's 
high  rate  of  inflaticMi,  Turkish 
companies  do  not  index  any  of  the 
figures,  other  than  fixed  assets,  in  their 
finandal  stetemento  to  account  for 
inllatioiL  Therefore,  if  we  did  not  make 
these  adjustments,  the  result  would  be 
equivalmt  to  indexing  export  sales  fw 
iiiJQation  and  thus,  would  inflate  the 
denominator  while  the  program  boiefite 
(the  numerator)  would  remain 
unindexed.  Such  a  result  would  unfeiriy 
distort  the  Department's  calculation. 
Pipe  and  Tube  at  43988.  On  this  besis. 
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we  pnliminarily  determine  the 
countervellable  subsidy  to  be  0.1V 
percent  ed  valorem  for  the  Boiusan 
Group  for  welded  pipe  and  tube,  and 
0.29  percent  ad  valorem  for 
Manneamann  for  line  pipe. 

2.  bweatment  Allowances:  The 
General  Incentives  Program  (CIP)  is 
deaigxMd  to  increase  investment  In 
Turkey  and  to  expand  the  Turkish 
economy.  Under  the  CIP,  companies 
may  apply  to  the  Uadanecretariat  of 
Treesuiy  (UT)  for  hinslinuiit  incentive 
certificatea.  The  Investment  incentive 
certificates  entitle  the  holders  to  a 
numbw  of  specified  benefits,  such  as 
investment  allowances,  related  to  an 
investment  project.  The  investment 
allowance  provides  companies  with  a 
corporate  tax  exemption  of  between  30 
percent  and  100  percent  of  their  total 
fixed  investment  depending  upon  the 
geographic  location,  sector  and  the 
value  of  the  investment.  During  the 
POR,  for  purposes  of  GIF.  Turicey  was 
divided  into  three  types  of  geographic 
regions:  (1)  Developed;  (2)  normal;  and 
(3)  priority.  Compuiiea  located  in  any  of 
the  lesser-developed  priority  regions  are 
entitled  to  higher  rates  of  deduction 
than  companies  located  in  the 
developed  or  normal  regions. 

Manneamann  and  the  Boruaan  Group 
claimed  an  investment  allowance  on 
their  corporate  income  tax  returns  filed 
during  the  POR.  The  Bonisan  Group  is 
located  in  a  region  eligible  for  an 
inveatment  allowance  of  40  percent, 
while  Mannesmann,  because  it  is 
located  in  a  developed  region,  is  only 
eligible  for  the  minimum  investment 
allowance  of  30  percent,  the  minimum 
investment  allowance  provided  to  all 
companies  under  CIP  regardless  of 
location  or  type  of  industry.  See  e.g.. 
Certain  Welded  Carbon  Steel  Pipe  and 
Tube  Products  from  Turkey;  Preliminary 
RetultB  of  Countervailing  Duty 
Admtnittrative  Review,  52  FR  47621, 
47622  (December  15, 1987),  Certain 
Welded  Carbon  Steel  Pipe  and  Tube 
Products  from  Turkey:  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  53  FR  9791  (March  25. 1988). 
and  Pipe  and  Tube  at  16784;  43984. 

Pursuant  to  section  771(5A)(D),  the 
Department  previously  determined  that 
the  minimum  30  percent  investment 
allowance  |)rovided  to  all  sectors  and 
geographic  regions  within  Turkey  is  not 
countervailable  because  the  30  percent 
investment  allowance  is  not  limited  to 
a  specific  enterprise  or  industry  or 
group  thereof,  nor  limited  to  companies 
located  in  specific  regions.  However, 
because  the  Borusan  Group  received  a 
40  percent  investment  allowance,  which 
is  10  percent  higher  than  the  minimum 
30  percent  allowance  provided  to  all 


sectors  and  geographic  regions  within 
Turkey,  the  difference  results  in  a 
higher  tax  savings  to  the  company  due 
to  its  geographic  location.  Tberefbre.  we 
preliminarily  determine  that  the  10 
percent  diffnence  results  in  a 
countervailable  subsidy.  See  also 
Industrial  Phosphoric  Acid  from  Israel; 
Preliminary  Results  of  Countervailirtg 
Duty  Administrative  Reviews.  61  FR 
8255.  8257  (March  4. 1996)  and 
Industrial  Phosphoric  Acid  from  Israel: 
Final  Results  of  Countervailing  Duty 
Administrative  Reviews.  61  FR  28841 
(June  6, 1996).  We  also  previously 
determined  that  the  benefits  under  this 
program  are  "recurring"  because  once  a 
company  has  a  fixed  asset  Investment 
project  approved,  it  becomes  eligible  to 
deduct  an  investment  allowance  from 
its  corporate  income  tax  retiims; 
therefore,  the  receipt  of  the  benefit  is 
automatic  and  continues  jrear  to.  year. 
Pipe  and  Tube  at  16784  and  43984. 

To  calculate  the  benefit  for  the 
Borusan  Group,  we  first  multiplied  its 
-total  fixed  investment  by  10  percent, 
which  is  the  amotint  the  Borusan  Group 
receives  above  the  30  percent  allowance 
provided  to  all  industries  throughout 
Turkey.  We  then  computed  the 
company's  tax  rate.  The  company  paid 
four  separate  corporate  taxes.  These 
included  a  25  percent  corporate  tax.  an 
interim  tax  in  the  amount  of  10  percent 
of  the  corporate  tax,  a  "stopaj"  tax  equal 
to  10  percent  of  75  percent  of  its  net 
taxable  Income,  and  a  fund  tax  equal  to 
10  percent  of  the  "stopaf"  tax.  The  sum 
of  mese  taxes  equals  a  total  corporate 
tax  rata  of  35. 7S  percent  We  then 
multiplied  the  countervailable  portion 
of  the  investment  allowance  deduction 
by  the  tax  rate  of  35.75  percent,  and 
obtained  the  tax  savings  for  the 
company.  Next,  we  divided  the  tax 
savings  by  the  company's  total  sales, 
adjusted  for  foreign  exchaitge 
differences,  as  described  above.  On  this 
basis,  we  preliminarily  determine  the 
countervailable  subsidy  to  be  0.02 
percent  ad  valorem  for  the  Borusan 
Group  for  welded  pipe  and  tube,  and 
zero  for  Mannesmann  for  line  pipe. 

3.  Foreign  Exchange  Loan  Assistance: 
The  Government  of  the  Republic  of 
Turkey  (GRT)  Resolution  Number  94/ 
5782.  Article  4,  effective  Jime  13, 1994 
concerning  the  encouragement  of 
exportation,  allows  commercial  banks  to 
exempt  certain  fees  provided  that  the 
loans  are  used  in  the  financing  of 
exportation  and  other  foreign  exchange 
earning  activities.  We  previously 
determined  that  this  program  is  specific 
and,  therefore,  countervailable  within 
the  meaning  of  section  771(5A)(B), 
because  the  exemption  of  the  fees  is 


contingent  upon  export  perfonnance. 
Pipe  and  Tube  at  43991. 

During  the  POR.  in  connection  with 
merchandise  exported  to  the  United 
States,  the  Borusan  Group  received  and 
paid  interest  on  a  foreign  currency  loan 
from  a  commercial  bank  and  was 
exempted  bom  paying  the  BIST  fae  of 
5  percent  of  the  interest  rate  and  the 
RUSF  fae  of  6  percent  of  die  principaL 
Unlike  pre-shipment  loans  that  are 
denominated  in  TL  whero  the  RUSF  fea 
is  6  percent  of  the  interest  rate,  the 
RUSF  fee  for  foreign  ctuiency  loans  is 
calculated  as  6  percent  of  the  principal. 
Mannesmann  did  not  use  the  nreign 
exchange  loan  assistance  in  connexion 
with  merchandise  exported  to  the 
United  States  durins  the  POR. 

We  have  previously  determined  that 
the  BIST  and  RUSF  fee  exemptions  are 
a  direct  transfisr  of  funds  from  the  GRT 
providing  a  benefit  in  the  amount  of  the 
exemption.  Pifpe  and  Tube  at  43991.  We 
have  also  detOTmlned  in  Pipe  and  Tube 
at  16784  and  43984,  that  the  benefits  are 
recurring  because  once  the  company 
obtains  a  foreign  ciirrency  loan,  it  is 
automatically  exempted  frtnn  pe3ring  the 
fees. 

To  calculate  the  benefit  for  this 
program,  we  computed  the  exempted 
fiaes  on  the  interest  or  principal,  where 
appropriate,  of  the  Borusan  Group 
foreign  currency  loan.  The  loan  is  dollar 
denominated.  Therefore,  we  convmted 
theae  exempted  fee  amounts  to  TL  using 
the  exchange  rate  in  efiisct  during  the 
month  in  which  the  loan  was  received, 
and  divided  the  result  by  the  company's 
total  exports  of  the  sul^ect  merchandise 
to  the  United  States,  adjusted  fm  fawrign 
exchange  differences,  as  described 
above.  In  Pipe  and  Tube  at  43991,  we 
used  the  actual  interest  exchange  rate  on 
the  foreign  exchange  loan 
documentation  examined  at  verification 
and  that  was  part  of  the  record  in  that 
proceeding.  However,  in  this 
proceeding,  no  information  was 
available  on  the  record  regarding  the 
actual  interest  exchange  rate  on  the 
forei^  exchange  loan.  Therefore,  we 
preliminarily  determine  that  the  fees 
were  established  when  the  loan  was 
granted,  and  calculated  the  benefit  using 
the  exchange  rate  in  effect  on  that  date. 
On  this  basis,  we  preliminarily 
determine  the  net  subsidy  to  be  0.43 
percent  ad  valorem  for  the  Borusan 
Group  for  welded  pipe  and  tube,  and 
zero  for  Mannesmann  for  line  pipe. 

4.  Freight  Program:  The  GRT  Decree 
number  93/43,  effective  October  13, 
1993,  provided  freight  rebate  payments 
to  exporters  in  the  amount  of  $50  per 
ton  for  merchandise  exported  on 
Turkish  vessels,  and  $30  per  ton  ba 
merchandise  exported  on  non-Turkish 
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Vessels.  In  February  1994,  pursuant  to 
GRT  Decree  94/4,  the  rebate  was  capped 
at  15  percent  of  the  FOB  value  of  the 
goods  (an  increase  over  the  original  10 
percent  cap).  Benefits  under  this 
program  were  provided  in  the  form  of 
30  percent  cash  and  70  percent  treasury 
bonds  with  one-and  two-year  maturity 
dates.  (In  the  prior  review,  the  examined 
companies  only  received  two  jrear 
bonds).  Companies  were  eligible  to 
receive  interest  on  bonds  on  the  one- 
year  anniversary  date  of  the  issuance  of 
the  bonds  and  on  the  date  of  the 
maturity  of  the  bonds.  The  program  was 
terminated  on  December  31, 1994,  and 
there  will  be  no  peyments  on  shipments 
made  after  January  1, 1995. 

In  Pipe  and  Tube,  we  detarmined  that 
these  cash  grants  and  bonds  are 
countervailable  export  subsidies  within 
the  meaning  of  section  77l(5A)(B)  of  die 
Act  The  cash  grants  and  bonds  are  a 
direct  transfer  of  fnnds  from  the  GRT 
providing  a  benefit  in  die  amount  of  the 
caah  grants  and  bonds.  We  also 
detarmined  thet  the  benefits  under  the 
Fkajglit  Ptogmm  are  "recurring." 
because  once  a  company  has  exported 
and  submitted  documentation  to  the 
Central  Benk  it  becomes  eligible  far  the 
cash  grants  or  bonds.  The  receipt  of 
benefits  is  automatic  and  continued 
throq^iout  the  life  of  the  program.  [Pipe 
and  Tkihe  at  43990.)  See  o/so  Allocation 
Section  of  the  Geamal  Issues  Appendix 
in  Firtal  Affirmative  CounteivalUng  Duty 
Determination:  Certain  Steel  Products 
from  Austria  (56  FR  37217.  37268-69. 
^lly  9. 1993)  ["General  Issues 
Appendi:t'). 

During  the  POR.  Mannesmann 
received  cash  under  tlie  freight  i^Mto 
program  based  on  exports  made 
between  October  1993  and  December 
1994.  Mannesmann  also  received  one- 
and  two-year  bonds  during  the  POR 
with  respective  maturity  dates  of  1997 
and  1996.  The  Borusan  (koup  also 
received  cash  during  the  POR  based  on 
exports  made  between  October  1993  and 
December  1994.  In  addition,  the 
Borusan  Group  received  interest 
payments  during  the  POR  on  bonds 
with  maturity  dates  after  the  POR. 

The  Department's  practice  has  been  to 
deem  the  oenefit  to  be  received  at  the 
time  of  export,  if  the  benefit  is 
calculated  as  a  percentage  of  the  FOB 
value  and  the  amount  of  the  benefit  is 
known  at  the  time  of  export.  See  e.g.. 
Castings  at  44643.  Although  the  benefit 
under  tlie  Freight  Program  is  calculated 
based  on  tonnage  and  not  as  a 
percentage  of  export  value,  we  note  that 
a  benefit  determined  by  the  amount  of 
the  tonnage  may  also  be  known  at  the 
timeof  eoqKKt 


However,  as  previously  determined  in 
Pipe  and  Tube,  the  fects  in  this  case 
establish  that  the  exporter  did  not  Imow 
the  amount  of  benefit  at  the  time  of 
export  Although  the  freight  payments 
were  stated  in  U.S.  dollars  pw  tim,  the 
benefit  was  not  tied  to  the  U.S.  dollar. 
Therefore,  the  TL  amoimt  ultimately 
received  by  the  exporter  was  not 
necessarily  equivalent  to  U.S.  $50  or 
U.S.  $30  per  ton.  In  this  regard,  the 
freight  program  at  issue  diffian  from  the 
Export  Performance  Credit  program, 
where  the  benefits  received  in  TL  were 
tied  to  the  U.S.  dollar.  Under  that 
program,  we  found  that  the  exporter 
knew  at  die  time  of  export  the  benefit 
to  be  received,  because  the  exporter 
received  the  TL  equivalent  of  the  US. 
dollar  amount  which  was  based  upon  a 
percentege  of  the  FOB  vriue  at  the  time 
of  export  Therefore,  although  the 
oqpmter  ultimMely  received  mom  TL 
than  if  the  benefit  had  bean  paid  at  the 
time  of  export  due  to  Tiuicey's  hi^ 
level  of  inflation,  the  eoqpoiter  stiU 
received  the  equivalent  in  TL  of  the  U.S. 
doUar  amount  which  was  based  i^MWL 
the  percent  of  FOB  value  and  was 
known  at  the  tidw  of  the  eaqiort  Kpe 
andTabeat  16787  and  43964.  In  feci 
in  Fefaruaiy  1995.  two  "imitiia  after  the 
termination  of  the  Freight  Program,  the 
Otr  announced  thet  dw  benefit  from 
diis  program  would  be  based  on  the 
exchange  rate  that  was  in  effisct  on 
December  31, 1994.  regardless  of  whm 
the  shipooents  occurred.  Moreover, 
given  tlie  high  inflation  rate  in  Turicey 
at  the  time  irf  the  shipments  (based  cm 
a  CPI  rate  of  approximately  65  pocant 
in  1993,  and  114  percent  in  1994).  and 
the  GRTs  decision  on  the  exchange  rete. 
there  was  no  way  Cor  the  exporter  to 
predict  at  the  time  of  export  what  the 
benefit  would  be.  This  position  is  - 
consistent  with  the  DejMrtmenf  s 
analysis  of  a  similar  program  in  Pasta 
whne  we  detennined  that  the  benefit 
should  be  treated  as  having  been 
bestowed  whm  the  cash  %vas  received 
rather  than  earned.  [See  discussion  of 
Payments  for  Exports  on  Turkish  Ships 
program  in  Pasta  at  30369).  As  such,  we 
previously  determined  that  the  benefits 
under  this  program  are  bestowed  when 
the  cash  is  received  with  respect  to  the 
cash  pajrments,  and  not  when  the 
benefit  is  earned. 

With  r^ard  to  the  bimds  portion  of 
the  r^nte,  we  previously  determined 
that  the  benefits  from  the  bonds  are 
bestowed  on  the  date  of  maturity.  See 
Pipe  and  Tkibe  at  43991.  This  is  due  to 
the  feet  that  even  though  there  were  no 
restrictions  on  the  sale  or  transfisr  of  the 
bonds,  because  of  the  rate  of  inflation, 
than  was  no  secondary  market  to  allow 


exporters  to  convert  their  bonds  to  cash. 
Therefore,  the  exporters  have  no  f^Hftt^^ 
but  to  hold  die  bonds  until  maturity. 
See  also  Pasta  at  page  30368. 

The  benefits  under  the  freight 
program  are  made  cm  a  shipment-by- 
shipment  basis.  TherefiDre,  where  a 
bwoefit  is  tied  or  can  be  tied  to  exports 
to  the  United  States,  we  calculate  the  ad 
valorem  subsidy  nto  by  dividii^  the 
benefit  by  the  fbm's  total  exports  to  the 
United  States.  ad}u8ted  ba  fonrign 
wxrhange  differences.  See,  e.g..  Notice  of 
Final  Results  trf  Countervailing  Duty 
Administrative  Review:  Roees  and  Other 
Cut  Floweafrom  Cohuubia.  52  FR 
48647, 48646  (December  26, 1987).  We 
have  calculated  the  benefit  b*  the 
Borusan  Ooup  and  the  benefit  far 
Mannesmann  from  this  program  by 
dividing  the  total  amount  of  frei^t 
rebates  received  durii^  the  POR  by  each 
respondent  for  aoqiarts  to  the  United 
States  by  their  total  eimorts  to  the 
United  States  during  ^  PCXL  On  this 
basis,  we  preliminarily  determine  the 
net  subsidy  to  be  2.61  percent  ad 
valorem  for  the  Botussn  Group  for 
welded  pipe  and  tube,  and  3.36  percent 
ad  valorem  for  Mannesmann  for  line 
pipe. 

5.  Incentive  Premium  on  Domestically 
Obtained  Goodr.  fv*iiip«i«i—  hnl«Mng 
investment  incentive  certificatas  under 
the  GIP  are  eligible  for  a  rab^e  of  the 
15  percent  VAT  paid  cm  locally-aourced 
machinery  and  equipment  Imported 
machinery  and  equipmant  are  subject  to 
the  VAT  and  are  not  eligible  for  the 
rriMte.  [Pasta  at  30369).  The  Departmoit 
determined  hi  Pasta  tliat  these  VAT 
rrtiates  are  countervailable  subsidies 
within  the  maaning  of  section 
771(5)(DXii)  of  tiw  Act  because  die 
rebetes  constitute  revenue  foregone  by 
the  GRT,  and  they  provide  a  boiefit  in 
the  amount  of  the  VAT  savings  to  tlie 
con^iany.  Also,  they  are  spetdfic  under 
section  771(5AXC)  because  their  receipt 
is  (xmtingent  upon  the  use  of  domestic 
goods  rather  than  imported  goods. 
Further,  the  Department  determined 
that  the  benefits  under  the  Incentive 
Premium  program  are  "recuiring," 
because  once  a  cxmipany  has  leceired 
an  investment  incmtive  certificate  it 
becomes  eligible  for  the  Incentive 
Premium  b^efits.  The  receipt  of 
benefits  is  automatic  and  rnntinuns 
from  year  to  jrear. 

Mannesmann  did  not  use  this 
program  during  the  POR.  For  the  rebates 
received  by  the  Borusan  Group  during 
the  POR.  we  divided  the  anumnt 
received  by  the  company's  total  sales 
during  the  POR,  adjusted  for  foreign 
exchange  difEarences.  On  this  basis,  we 
preliminarily  determine  that  the  net 
ccmntervailabfe  subsidy  to  be  0.01  per 
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cent  ad  valorem  for  the  Bonuan  Group 
for  welded  pipe  and  tube,  and  zero  for 
Mannesmann  for  line  pipe. 

B.  Other  Program  Preliminarily 
Determined  to  ConfiBr  Subsidies 

Deduction  from  Taxable  Income  frtr 
Export  Revenues:  In  1905,  the  Ministry 
of  Finance  amended  Article  19  of  the 
Income  Tax  Law  by  issuing  Section  1  of 
Article  40,  to  allow  companies  that 
export  goods  or  services  to  deduct  0.5 
percent  of  their  hard  currency  income 
derived  from  these  export  activities 
from  their  corporate  income  taxes. 

We  preliminary  determine  that  this 
tax  exemption  is  i  countervailri>le 
subsidy  within  the  meaning  of  section 
771(5)(DMii)  of  the  Act.  The  exemption 
represents  revenue  forgone  by  the  CRT 
and  provides  a  benefit  in  the  amount  of 
the  tax  savings  to  the  compwny.  Also, 
the  subsidy  is  specific  under  section 
771(5AKB)  because  ite  receipt  is 
contingent  upon  export  performance. 
The  Borusan  Group  and  Mannesmann 
claimed  this  deduction  on  their  tax 
returns  filed  during  the  POR. 

To  calculate  the  countervailable 
subsidy,  we  divided  the  tax  savings 
realized  during  the  POR  by  the 
company's  total  export  sales  during  the 
POR,  adjusted  for  foreign  exchange 
difFsrences.  On  this  basis,  we 
preliminarily  determine  the 
countervailable  subsidy  from  this 
program  to  be  less  than  0.005  percent  ad 
valorem  for  the  Borusan  Group  for 
welded  pipe  snd  tube,  and  0.16  percent 
ad  valorem  for  Mannesmann  for  line 
pipe. 

d.  Programs  PreUminaTtly  Delaanined  to 
be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  determine  that  the 
producers  and/or  exporters  of  the 
subject  merchandise  did  not  apply  for  or 
receive  benefits  under  these  programs 
during  the  period  of  review: 

1.  Resource  Utilization  Support  Fund 

2.  State  Aid  for  Exports  Program 

3.  Advance  Refunds  of  Tax  Savings 

4.  Export  Credit  Through  the  Foreign 

Trade  Corporate  Companies 
Rediscount  Credit  Facility 
(Eximbank) 

5.  Past  Performance  Related  Foreign 

Currency  Export  Loaxu  (Eximbank) 

6.  Export  Credit  Insurance  (Eximbank) 

7.  Subsidized  Turkish  Lira  Credit 

Facilities 

8.  Subsidized  Credit  for  Proportion  of 

Fixed  Expenditures 

9.  Fund  Based  Credit 

10.  Export  Incentive  Certificate  Customs 

Duty  &  Other  Tax  Exemptions 

11.  Resource  Utilization  Support 

Premium  (RUSP) 


12.  Regional  Subsidies 

a.  Additional  Refunds  of  VAT  (VAT  + 
10%) 

b.  Postponement  of  VAT  on  Imported 
Goo«is 

c.  Land  Allocation  (GIF) 

d.  Taxes.  Fees  (Duties).  Charge 
Exemption  (GIP) 

Preliminary  Results  of  Review 

In  accordance  with  19  C.F.R.  section 
355.22(cH4)(ii).  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  each 
administrative  review.  For  the  period 
[anuaty  1,  1996  through  December  31. 
1996.  we  preliminarily  determine  the 
net  subaidy  to  be  as  follows: 


RMe 
(peroenl) 

LliieP^ 

Manneemenn  ....»..«...._ 

Pipe  aid  TMba 

rof 
rer 

3J1 
3.26 

If  the  final  results  of  theee  reviews 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  Customs  to  assess 
countervailing  duties  as  indicated 
above.  The  Department  also  intends  to 
Instruct  Customs  to  collect  a  cash 
deposit  of  3.26  percent  of  the  f.o.b. 
invoice  price  on  all  shipments  of  pipe 
and  tube  from  the  Borusan  Group,  and 
3.81  percent  of  the  f.o.b.  invoice  price 
on  all  shipments  of  line  pipe  from 
Mannesmann,  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  these  reviews. 

Because  the  URAA  replaced  the 
general  rule  in  fsvor  of  a  country-vvide 
rate  with  s  general  rule  in  &vor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailii;^  duty  rates. 
Including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(eK2)(B)  of 
the  Act  The  requested  review  will 
normally  cover  only  those  tompanies 
specifically  named.  See  19  CFR  section 
355.22(s).  Pursuant  to  19  CFR  section 
355. 22(g).  for  all  companies  for  which  a 
review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 


company.  See  Federal-Mogul 
Corporation  and  The  Torrington 
Company  V.  United  States,  822  F.Supp. 
782  (Crr  1993)  and  Floral  Trade  Council 
».  United  States,  822  F.Supp.  786  (OT 
1993)  (interpreting  19  CFR  section 
353.22(e),  the  antidumping  regulation 
on  automatic  assessment,  which  is 
identical  to  19  CFR  section  355.22(g)). 
Therefore,  the  cash  deposit  rates  for  ail 
companies  except  those  covered  by 
these  reviews  will  be  unchanged  by  the 
results  of  these  reyiews. 

We  will  instni^  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  under  each  order  at 
the  most  recent  company-specific  or 
country-wide  rate  applicable  to  the 
company  under  that  order.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companiaa 
covered  by  these  orders  are  those 
established  in  the  most  recently 
completed  administrative  proceeding, 
conducted  pursuant  to  the  statutory 
provisions  that  were  in  eCfoct  prior  to 
the  URAA  amendments.  See  Certain 
Welded  Carbon  Steel  Pipe  and  Tube 
Products  from  Turkey;  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  53  FR  9791.  These  rates  shall 
apply  to  all  non-reviewed  companies, 
including  those  companies  for  which 
the  reviews  are  being  rescinded,  until  a 
review  of  a  company  assigned  these 
rates  is  requested.  In  addition,  for  the 
period  January  1. 1996  through 
December  31. 1996.  the  assessment  rates 
applicable  to  all  non-reviewed 
companies  covered  by  these  orders  are 
the  cash  deposit  rates  in  effect  at  the 
time  of  entry. 

Public  Coaments 

Parties  to  these  proceedings  may 
request  disclosure  of  the  calciilation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefo  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefii,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  argument 
in  these  proceedings  are  requested  to 
submit  with  the  argument  (1)8 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  aigument.  Any  hearing, 
if  requested,  will  be  held  seven  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs.  Copies  of  case  briefs 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  section  355.38. 

Representatives  of  parties  to  these 
proceedings  may  request  disclosure  of 
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proprietary  information  under 
administrative  protective  order  no  later 
tlian  10  days  after  the  representative's 
'  client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefii,  under  19 
CFR  section  355.38,  are  due.  The 
Department  will  publish  the  final 
results  of  these  administrative  reviews, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(aMl)  of  the  Act  (19  U.S.Q 
1675(aMl)). 

Dated:  December  1, 1997. 
Robert  S-LaRaasa. 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  97-32214  FUed  12-»-07: 8:45  am) 
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DEPARTMENT  OF  DEFENSE 

OfflM  of  ttw  SMratory     . 

List  or  bwtttutions  of  HiglMr  EchMMtion 
iMHgibto  for  FMtorai  Funds 

AOENCV:  Department  of  Defiense. 
ACTION:  Nodce. 


r:  This  document  is  published 
to  identify  institutions  of  higher 
education  diat  are  ineligible  Cor 
contracts  and  grants  by  reason  of  a 
determination  by  the  Secretary  of 
Defianse  that  the  institution  prevents 
military  recruiter  access  to  the  campus 
or  students  or  maintains  a  policy  against 
ROTC  It  also  implements  tixe 
requirements  set  forth  in  the  Omnibus 
Consolidated  Appropriations  Act  of 
1997  and  32  CFR  Part  216.  Currently,  a 
single  institution  is  ineligible  for 
contracts  of  grants,  the  Washington 
College  of  Law  of  American  University. 
Washington.  DC. 

Recently,  William  Mitchell  College  of 
Law  reported  modifications  to  school 
policies  sufficient  to  merit  removal  from 
the  list  of  ineligible  schools. 
AOORESSES:  Director  for  Accession 
Policy.  Office  of  the  Assistant  Secretary 
of  Defense  for  Force  Management 
Policy,  4000  Defense  Pentagon. 
Washington.  DC  20301-4000. 
FOR  RMTHERSIRMMATION  CONTACT: 
William  J.  Canr.  (703)  697-«444. 
supnaefTARY  intoimiation;  On 

October  6, 1997  (62  FR  52091),  the 
Department  of  Defense  published  32 
CFR  part  216  as  an  interim  rule.  This 
rule  requires  that  the  Department  of 
Defianse  semi-annually  publish  a  list  of 
the  institutions  of  higher  education 


ineligible  for  Federal  funds  due  to  a 
policy  or  practice  that  either  prohibits, 
or  in  effect  prevents,  the  Secretary  of 
Defense  from  obtaining,  for  military 
recruiting  purposes,  entry  to  campuses, 
access  to  students  on  campuses,  access 
to  directory  information  on  students  or 
that  has  an  anti-ROTC  policy.  On 
November  18. 1997  (62  FR  61495).  the 
Department  of  Defense  published  a  list 
of  the  institutions  of  higher  education 
ineligible  bx  Federal  Funding;  this 
listing  updates  and  si^wrsedes  that 
listing. 

Dated:  December  3, 1997. 
LM. 


AhemateOSD  Federal  Roister  Liaisoa 

Officer,  Depaitmant  of  Defease. 

(FR  Doc  97-n320e4  Filed  12-S-97: 8:45  amj 


DEPARTMENT  OF  DEFBISE 
Oflteo  of  ths  Sscfslscy 

ExsouthM  Committss  Mooting  of  ttw 
Dofsnso  Atf¥lsofy  Commlttos  on 
Womsn  In  thoSsfvlcos  (DACOWITS) 

AOENCY:  Department  of  Definue. 
Advisory  Committee  on  Women  in  the 
Services. 

ACTKM:  Nodce. 


r:  Pursuant  to  SectionlO(a). 
Public  Law  92-463,  as  amended,  notice 
is  hereby  given  of  a  forthcoming 
Quarterly  Executive  Committee  Meeting 
of  the  Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS). 
The  purpose  of  the  Executive 
Committee  Meeting  is  to  provide 
transitional  training  to  the  inconung 
1996  Executive  Committee  members 
and  an  awards  craemony  for  the  1997 
Executive  Committee  members.  The 
Meeting  wrill  be  open  to  the  public. 
unless  otherwise  noted  below. 

DATES:  December  8. 1997, 9:15  a.ni^ 
11:30  a.m. 


f.  SSCDEF  Conference  Room 
3E869,  The  Pentagon,  Washington.  DC 

FOR  FURTHER  MFORMATION  CONTACT: 
Lieutenant  Colonel  Kay  Troutt,  USAF, 
or  CDR  Deborah  R.  Goodwin,  USN, 
DACOWITS  and  Military  Women 
Matters,  OASD  (Force  Management 
Policy),  4000  Defense  Pentagon.  Room 
3D749,  Washington.  DC  20301-4000; 
telephone  (703)  697-2122. 

SUPPLEMENTARY  INFORMATION:  Meeting 
agenda: 


Monday  Decemlier,  1SS7 


Tune 


7:10-9«)  ajn 

9:15-8-.30  ajn  _... 

9-.30-10A)  ajn  ... 

10:00-11  A)  ajn  . 
11^)0-11:30  ajn. 


11:30-1  Alpjn 
1:30-4KX)pjn  ... 


cveni 


DACOWITS  member^ 

amve^Braakfaat 

(doead  to  pubic^. 
Introdudiona  (3E88e— 

SecDef  ConI  Rm, 

open  to  puWc). 
Executive  Oommittee 

TransNion  (open  to 

pubic). 
ffiitirnmmHtoa  noifiow 

(open  to  pU*^. 
Executive  Commmee 

Preaemalons  (open  to 

puUta). 
Lunch  (ctoeed  to  pubic). 
TfaiMiion  traininQ  tor  ' 

(nembera  (otoeed  to 

pubiO. 


Late  submission  due  to  schedulix^ 
conflict 


Dated: 


2.1997. 


AhemateOSD  Federal  Register  UaiaoR. 

Departmentt^ Defense. 

(FR  Doc  97-32063  Filed  12-B-47: 8:45  am) 


DEPARTMBfTOF 


Dspsrtmsm  of  the  Air  FOtco 

HO  USAF  Scisntffic  Advisory  Bowd 
Mooting 

The  Spring  General  Board  Meeting  in 
support  of  die  flQ  USAF  Scientific 
Advisory  Board  will  meet  in  Colorado 
Springs.  CO.  on  April  22-24, 1998  frxim 
8.-00  a.m.  to  5.-00 p.m. 

The  piupose  ofthe  meetii^  is  to 
gather  information  and  receive  briefings 
for  1998  Summer  Study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  writh  Section  552b 
of  Title  5,  United  States  Code, 
specifically  sul^Muragrephs  (1)  ami  (4) 
thereof. 

For  further  infannatimi,  contact  the  HQ 
USAF  Sdantific  Advisny  Board  Sacietariat 
at  (703)  697-8404. 


I  A.  Cannichail. 

Ahemate  Air  Force  Federal  Register  Liaison 
Officer. 

[FR  Doc.  97-32225  Filed  12-8-97;  8:45  ami 
■UNO  oooc  ms^-r 


DEPAfTTMENT  OF  DEFENSE 

Dspsrtmont  of  the  Nsvy 

Itocord  of  Decision  for  iho 
Realignment  of  the  Naval  See  Systems 
Command 

AQENCr:  Department  ofthe  Navy,  DoD. 


•4tl4 
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ACTION:  Notka  of  racord  of  decision. 


The  Department  of  the  Navy 
«niy?MP^—  its  decision  to  relocate  the 
Naval  Saa  Systanu  Command  from 
leased  spaces  in  Arlington.  Virginia  to 
the  Washington  Navy  Yard.  Washington 
DC 

DATB:  This  Record  of  Decision  is 
aChctive  December  1. 1997. 


KM  RNITMBI  WTOWMATIOW  OOWrACT:  Mr. 
Tom  Peeling,  OfRce  of  the  Chief  of 
Naval  Operations  (N456).  Crystal  Plaxa 
iS.  2211  South  dark  Place,  Arlington. 
VA  22244.  (703)  604-1232. 

wufr%.nmmurt  wmitmimim.  The  text  of 

the  entire  Record  of  Dedaion  is 
provided  aa  follows: 


eftka  Naval  Saa  S 


Pursuant  to  the  Defense  Baae  Cloaura 
and  Realignment  Act  of  1990  (DBCRA), 
Pub.L.  101-510.  Section  102(2)0  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  NEPA  procedures  (40 
CFR  1500-1506).  the  Department  of  the 
Navy  (Navy)  announcea  its  decision  to 
lelocala  the  Naval  See  Systems 
rnmnian/i  (NAVSEA)  fitom  leased  spece 
in  Ariinglon.  Virginia  to  the  Waahington 
Navy  Yard  (WNY)  Washington,  DC  The 
raelignment  will  be  accomplished  as  set 
out  in  Alternative  One  described  in  the 
Pinal  Environmental  Impact  Statement 
(FEIS)  as  the  preferred  aitemative. 

The  Recommendations  of  the  1995 
DalJBnae  Base  Closure  and  Realignment 
(DBCR)  Cnmrnission.  which  were 
approved  by  the  Preaident  and  accepted 
by  the  Congress,  directed  the  Navy  to 
rekKate  NAVSEA  to  the  WNY  or  other 
Govenunent-owned  property  in  the 
metropolitan  Washington.  DC  area. 
Section  2904  of  the  DBCRA  requiras  the 
completion  of  this  realignment  no  later 
than  six  years  from  the  date  the 
President  transmitted  the  "^ 

recommendations  of  the  1995  DBCR 
Commission  to  Congress.  Consequently, 
the  Navy  must  complete  the  NAVSEA 
realignment  no  later  than  )uly  2001. 

In  reaponse  to  the  1995  DBCR 
Commission  recommendation,  the  Navy 
eatahlished  criteria  for  screening 
available  sites  in  the  metropolitan 
Washington,  DC  area.  To  qualify  aa  a 
receiver  site  for  NAVSEA.  each  site 
must:  (1)  have  sufficdent  capacity  to 
accommodate  the  office  space  required 
for  the  4.100  NAVSEA  employees. 
Baaed  upon  a  detailed  analjrsis  of 
NAVSEA  space  needs,  one  million 
square  feet  of  office  and  associated 
spece  is  required  to  accommodate 


NAVSEA  personnel  and  functions:  (2) 
have  sufficient  capacity  to  allow 
location  of  NAVSEA  facilities  in  a  single 
building  or  in  a  doaely  related  complex 
of  buildings:  (3)  have  the  capacity  to 
meet  National  Capital  Planning 
Commission  (NCPC)  criteria  that  large 
federal  employment  centers  be  served 
by  public  transportation  and  that  federal 
development  be  consistent  wdth  local 
development  plans  and  policies:  and  (4) 
be  svailable  to  the  Navy  on  a  timely  and 
unenctuabered  basis,  so  that  NAVSEA 's 
realignment  can  be  complatad  by  July 
2001. 

Using  these  criteria,  the  Navy 
evaluated  eighteen  Navy-oMmed  or 
occupied  sites  in  the  metropolitan 
WMhington.  DC  area.  Of  these  sites, 
only  the  Washington  Navy  Yard  mat  the 
criteria  to  eccommodate  a  realigned 
NAVSEA.  Fifteen  of  those  sites  did  not 
have  sufficient  physical  capacity  to 
accommodate  NAVSEA  due  to  lack  of 
available  bulldable  land  and  were 
eliminated  from  detailed  analyais.  The 
Naval  Surfece  Werfere  Centar  at  White 
Oak.  Maryland  had  sufficient  buildeble 
land,  but  was  diminated  from  detailed 
analysis  because  it  was  identified  for 
doaure  by  the  1905 1»CR  Commission. 
Federal  Office  Building  2  (Navy  Annex) 
in  Arlington.  Virginia  also  had  sufBdant 
space,  but  waa  eliminated  from  detailed 
analysis  because  the  fedlity  could  not 
be  cieered  of  its  current  occupants, 
renovated,  and  re-occupied  fa^  NAVSEA 
by  July  2001.  Additionally,  the  OlBce  of 
the  Secretary  of  Defense  owns  the  Navy 
Annex  and  plans  to  dispose  of  the 
property  alter  renovation  of  the 
Pentagon  is  complete. 

To  determine  whether  other 
government-owned  property  in  the 
metropolitan  Washington,  DC  area 
would  be  available  for  NAVSEA  use.  the 
Navy  sent  letters  to  the  Army  and  Air 
Force  requesting  thet  they  identify  any 
propertiea  which  could  be  utilized.  Both 
services  responded  by  letter  that  no 
suitable  property  in  the  Washington.  DC 
metropolitan  aree  under  their 
owmership  could  be  made  available. 
Additionally,  the  Navy  considered 
General  Services  Administration  (GSA) 
property  for  potential  uae  by  NAVSEA. 
However,  because  the  WNY  already  has 
been  shown  to  have  sufficient  capacity 
to  accommodate  a  command  the  size  of 
NAVSEA,  use  of  GSA  property  would 
be  inconsistent  with  Federal  Property 
Management  Regulations.  41  CFR  Ch 
101. 

While  a  No-Action  alternative  wras 
initially  Identified,  it  wu  eliminated 
from  detailed  analysis  becanse  Section 
2905(c)  of  the  DBCRA  expressly 
exempts  decisions  to  dose  or  realign 
hcilities  from  NEPA  analysis.  The  four 


construction  alternatives  focused  on  a 
group  of  existing  buildings  within  the 
western  aree  of  the  WNY.  The 
alternatives  vary  in  the  degree  of 
renovation,  demolition  and  new 
construction  required.  Aitemative  One 
is  a  mixture  of  renovation  of  existing 
buildings  and  demolition  and  new 
construction.  Aitemative  Two  indudes 
the  renovation  of  existing  fedlities  to 
meet  the  office  space  requirement  and 
construction  of  a  tvrelve  level  parking 
garage.  Alternative  Three  fevois 
demolition  and  new  construction  over 
renovation.  Alternative  Four  invohraa 
extensive  demolition  and'  new 
construction  and  a  minor  amount  of 
renovation. 

Aitemative  One,  identified  as  the 
Preferred  Aitemative  in  the  FEIS. 
provides  excellent  functionalify  for  the 
NAVSEA  Headquarters.  Components  of 
NAV^A.  which  must  work  dosely 
together,  are  located  in  a  small  number 
of  tightly  dustered  buildings.  The 
employee  parking  garage  is  sited 
directly  in  the  center  of  the  NAVSEA 
complex  %rith  optimum  pedestrian 
access  to  NAVSEA  occupied  buildings. 
The  garage  can  be  laid  out  in  a  hi^y 
effidentnour  bey  configuration,  and  is 
served  on  two  sides  by  two  collector 
streets.  Although  Aitemative  One 
involvee  potentiaUy  adverse  impects  on 
cultural  laaources  due  to  the  demolitian 
of  several  buildings,  the  Navy 
developed  a  mitigiktion  plan  fat  these 
impects.  The  District  of  Columbia  Office 
of  Historic  Preservetion  and  the 
Advisory  CoufMil  on  Historic 
Preearvation  reviewed  and  approved 
that  plui.  The  mitigation  plna  is 
documented  in  a  Memorandum  of 
Understanding  signed  by  the  Navy,  tha 
District  of  Columbia  Office  of  Historic 
Preservation  and  the  Advisory  Council 
on  Historic  Preeervation  on  23 
December  1996. 

Alternative  Two.  which  consists 
entirely  of  renovating  existing  WNY 
buildings  and  involvee  no  demolition,  is 
the  environmentally  preferable 
aitemative  because  it  minimizes  adverse 
effects  on  cultursl  resources.  Ho%vever, 
it  fragmenU  NAVSEA  offices  into  six 
aeperate  buildings.  This  dispersed 
configuration  would  adversely  affect  the 
functioning  of  NAVSEA  as  a  systems 
command  headquarters.  Additionally, 
the  retention  of  all  the  existing  WNY 
buildings  leeves  no  suitable  site  for  the 
required  employee  perking  garage.  The 
garage  would  be  forced  into  an  awkward 
and  inefficient  linear  configuration 
allowing  only  one  bay  of  parking  spacaa 
with  extensive  external  ramping  to  serve 
its  twelve  levels.  Also,  the  garage  would 
be  served  by  only  one  collector  street. 
liH  leasing  the  potential  for  traffic 
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conflicts  and  bottlenecks  within  the 
base. 

Alternatives  Three  and  Four  were  not 
selected  because  they  would  have 
greater  adverse  impects  on  cultural 
resources  than  either  Alternative  One  or 
Two  and  they  do  not  offer  significantly 
better  functionality  than  Aitemative 
One. 

There  are  no  significant 
environmental  Impacts  resulting  from 
implementatioD  of  Aitemative  One.  The 
Navy  will  implement  all  practical 
means  to  avoid  or  miniiniy^  other 
impacts  to  the  environment  The 
^  mitigation  measures  are  simunarized  at 
pages  4-28  through  4-31  of  the  FEIS. 
Comments  Received  on  the  FEIS:  In 
response  to  the  FEIS,  the  Navy  received 
conmients  from  one  private  individual, 
an  environmental  planning  group 
associated  with  the  General  S«vices 
Administration  Southeast  Federal 
Center,  and  the  Arlington  Coimty 
(Virginia)  Chamber  of  Commerce.  The 
Environmental  Protection  Agency  (EPA) 
informed  the  Navy  that  it  could  not 
conmient  within  (he  30-day  comment 
fwriod.  To  date,  the  Navy  has  received 
no  comments  from  EPA.  Responses  to 
similar  comments  are  groupwl  by  issue 
of  concern. 

All  commentors  expressed  concern 
over  impacts  to  local  traffic  in  the 
vicinity  of  the  WNY.  The  Navy 
considered  traffic  as  one  of  the  more 
important  issues  of  concern  related  to 
the  proposed  action,  and  acquired  the 
services  of  a  professional  tr^^c 
consultant  femiliar  with  local/regianal 
transportation  to  conduct  studies, 
analjrze  potential  impacts  and  advise 
the  Navy  concerning  traffic  related 
matters.  Thaxesults  of  these  efforts  are 
contained  in  the  FEIS  and  a  WNY 
Traffic  Management  Plan.  Although  the 
Navy  does  not  have  the  authority  to 
regulate  o£f-base  traffic  or  personal 
privileges  of  its  employees  with  regard 
to  travel  to  or  from  their  place  of 
employment,  it  will  limit  the 
development  of  new  paiking  at  the 
WNY,  and  modify  internal  circulation 
and  increase  operation  of  the  M  Street 
and  Isaac  Hull  Gate  to  mitigate  potential 
impacts  to  local  traffic  from  the 
mandated  realignment.  The  results  of 
traffic  analysis  for  the  proposed  action 
show  that  the  resulting  traffic  related 
impacts  will  not  be  significant 

The  Arlington  County  Chamber  of 
Commerce  expressed  concern  that  the 
Navy  Annex  was  not  included  in  the 
FEIS  as  a  reasonable  aitemative  for  the 
NAVSEA  Headquarters.  The  Navy 
provided  a  discussion  in  the  FEIS  of  the 
criteria  and  rationale  used  to  identify 
reasonable  alternatives  and  a  brief 
discussion  of  the  reasons  for  eliminating 


other  alternatives.  As  stated  in  the 
Background  Section  of  the  FEIS.  office 
space  at  the  Navy  Annex  is  currmtly 
occupied  by  Headquarters  Marine  Corps 
and  the  Bureau  of  Naval  Personnel  and 
is  ther^re  uiuvailable  to  meet  the 
requirements  in  terms  of  space  and 
timing.  Utilization  of  Navy  Annex  as  the 
receiver  site  for  NAVSEA  Headquarten 
is  infeasible  because  it  cannot  be 
vacated  of  its  ensting  tenants,  renovated 
for  new  occupancy  and  re-occupied  by 
NAVSEA  within  tin  legally  mandated 
six  year  timeframe,  in  addition  the 
property  is  owmed  by  the  Department  of 
Defense,  which  does  not  intend  to  retain 
this  building  beyond  the  completion  of 
the  Pentagon  renovation  project  As  a 
reault.  it  is  not  analyzed  as  a  feasible 
aitemative  in  the  FEIS. 

The  Arlington  Coimfy  Chamber  j)f 
Commerce  expressed  concon  over  the 
adequacy  of  contamination  studies  data 
at  the  WNY  rriative  to  A«««««{i^g  the 
risks  to  relocated  personnel,  and 
disposal  of  ccmtaminated  materials 
encountered  through  project 
construction.  Investigation  of 
contamination  at  the  WNY  is  being 
conducted  in  accordance  with 
established  procedures  of  the 
Installation  Restoration  Program  and  in 
coordination  «ntii  the  Environmental 
Protection  Agmcy.  These  protocols  are 
designed  to  guide  property  ownms  and 
regulaton  in  deducing  the  presence  of 
contamination  and,  if  necessary,  the 
appropriate  remedid  actions.  A  risk 
assessment  for  employees  at  the  WNY. 
conducted  in  accordance  with 
Environmental  Protection  Agency 
guidelines  for  contaminated  sites,  foimd 
that  there  is  no  significant  risk  to  office 
workers  at  the  Installation.  In  direct 
support  of  the  DBCRA  relocation,  the 
Navy  also  t»nducted  an  environmental 
site  Investigation  of  the  buildings  which 
will  be  affected  by  the  NAVSEA  projects 
(Baker,  November  1997).  The  report 
induded  several  recommendations 
which  will  be  incorporated  into  the 
construction  contract  to  mitigate 
potential  impacts.  These  mitigations  are 
identified  in  Section  4.8  of  the  FEIS. 
Implementation  of  the 
reconunendations/mitigation  will  save 
to  fully  protect  constmction  worken. 
employees  at  the  WNY.  individuals  in 
the  surrounding  community  and  the 
environment  As  discussed  in  the  FEIS, 
specific  requirements  will  be  included 
in  the  constmction  contract  for  the 
NAVSEA  facilities  to  deal  with 
contaminated  materials  encountered 
during  construction.  These 
requirements  Implement  applicable 
regulatory  procedures  for  appropriate 
treatment  and/or  disposal  of 


contaminated  materials  should  such 
matoials be  found  duringconstruction. 

The  Arlington  Coun^Chamber  of 
Commerce  also  expressed  concern  that 
constmction  of  facilities  for  NAVSEA  at 
the  WNY  would  impede  future 
remediatioa  efforts  at  the  Installation. 
Surfece  soil  contamination  within  the 
pn^ect  site  (former  coal  storage  araa), 
has  been  remediated.  Implamentaticm  of 
Aitemative  One  will  not  impede  fijture 
remediation  efforts,  if  required,  becauae 
it  does  not  significantly  affect  access  to 
subsurface  soil  or  ground  water.  Futme 
remediation  of  subsurfeoe  contaminants, 
if  required,  would  most  likefy  involve  a 
flusldng  method  which  would  be 
unaffected  by  implementatioa  of 
Alternative  Ona 

The  Arlington  County  Chamber  of 
Cmnmerce  ejqiressed  concern  over  the 
effects  of  stonnwater  runt^  &T>m  the 
project  site.  As  stated  in  the  FEIS.  the 
project  site  is  covered  by  impermeable 
sur&ces  and  construction  at  the  project 
site  will  not  increase  surfece  runofL 
Surfece  contamination  within  the 
project  site,  associated  with  the  former 
coal  storage  pit  has  been  remediated  as 
part  of  the  Installation  Restoration 
Program.  An  approved  Erosion  and 
SecUment  Control  Plan  for  the  project 
will  be  implemented  to  contain  eroded 
materials  on-aite.  Water  associated  mth 
excavation  sites  will  be  tested  and 
treated  prior  to  discharge  into  tha 
sanitary  s]rstem  in  cooidinatlon  with  the 
District  Water  and  Sewer  Authority 
Pretreatment  Office.  Stormwatar  control 
structures  will  be  incorporated  into  the 
project  design  in  accordance  with 
regulatixry  guidance.  The  repair  and/or 
replacement  of  existing  stormwatw 
conveyances  structures  throughout  the 
Installation  will  be  completed  as  part  of 
the  National  Pollution  Discharge 
Elimination  System  Permit 
requirements  for  the  Installation. 

The  Arlington  County  Chamber  of 
Commerce  expressed  concern  that 
airbome  material  from  construction 
activities  %vill  impact  surrounding 
communities.  Airborne  contaminants 
associated  with  project  constmction 
will  be  controlled  through  the 
implementation  of  specific  plans 
prepared  in  accordance  with  regulatory 
guidance.  These  include  an  As^tos 
Plan.  Lead  (paint)  Removal  and  EhspKisal 
Plan,  an  erosion  and  Sediment  Control 
Plan,  and  various  constmction  related 
requirements  such  as  the  application  of 
dust  suppressants,  wet  mopping, 
vacuuming,  wet  cutting  and  covering 
open  bed  haul  trucks.  Controlling 
airbome  pollutants  at  the  source 
protects  constmction  worken,  WNY 
emplo3rees  and  the  surrounding 
communify. 
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The  Arlington  County  Chamber  of 
Commeica  exprassed  concern  that  the 
FEIS  Eiiled  to  addraia  Environmental 
Juatke  iaauaa  with  regard  to  the 
eflectiveneei  of  onaite  mitigation  to 
protect  the  surrounding  community  and 
that  implementation  of  the  DBCRA 
action  takas  precedence  over 
Installation  Restoration  Program  efforts 
at  the  WNY.  The  protection  provided  to 
on-site  personnel  through 
implementation  of  project  related 
mitigation  would  extend  to  those 
outside  the  Immediate  area  of  the 
project  site.  As  discussed  in  the  FEIS. 
the  NAVSEA  DBCRA  action  is  separate 
from  lemedletion  at  Uie  WNY 
conducted  under  the  Installation 
Restoration  Prognm.  Each  has  its  own 
rsgulatory  guidelinee,  scheduling  and 
funding.  Devdopment  of  isdlities  at  the 
WNY  and  implementation  of  the 
DBCRA  reali^unent  of  NAVSEA  has  no 
beering  on  tlw  priority  for  scheduling  of 
activities  conducted  under  the  authority 
of  Installation  Restoration  Program. 
Monover.  the  relocation  of  NAVSEA  to 
the  WNY  will  bring  fobs  to  the  srse  and 
hM  the  potential  to  benefit  cunent 
residents  of  the  neighbariuxxl. 

The  Navy  carefully  considered  all 
comments  rsceived  on  the  FEIS.  Tlie 
FEIS  fblly  addresses  all  of  the  issues 
and  concsnis  identified  in  the 
comments  rsceived  on  the  FEIS. 
Theiefote.  no  additional  discussion  is 
necessary  in  this  Record  of  Decision. 

Besed  on  the  analjrsis  contsined  in  the 
FEIS  and  support  provided  in  the 
administrstive  record,  I  select 
Alternative  One  to  implement  the 
reelignment  of  NAVSEA. 

1. 1M7. 

DtputyAaautantSeamtaryaftheNavy 
(iiuttJIationM  and  Pacilitiea). 

(FR  Doc  97-32104  FUwl  12-S-07:  •:4S  aoi) 


DEPARTMENT  OF  EDUCATION 


;  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affsiis. 
Attention:  Dan  Chenok.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street.  NW.,  Room  10235.  New 
Executive  Office  Building.  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requesU  should  be  sddressed  to  Patrick 
J.  Shairill.  Depertment  of  Education.  600 
Independence  Avenue.  S.W..  Room 
5624.  Regional  Office  Building  3. 
WMhington.  DC  20202-4651. 


AOENCV:  Department  of  Education. 
action:  Submission  for  OMB  review; 
coounent  request 

tUMMARY:  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persoiu  are  invited  to 
submit  comments  on  or  before  January 
8.1906. 


KM  njRTHDI  MPOMMATIOM  CONTACT: 
Patrick  J.  Sherrill  (202)  706-8196. 
Individuals  who  use  s 
telecommunications  device  fas  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  ajn.  and  8  pan..  Eastern  time. 
Monday  through  Friday. 


TAIIV  ■gWIATION.  Section 
3506  of  the  Papetwork  Redoctiop  Act  of 
1905  (44  U.S.C  Cheplar  35)  rsqaires 
that  the  Office  of  Management  and 
Budget  (CMbfB)  provide  interested 
Federal  sgencies  and  the  public  an  oeriy 
opportunity  to  commant  on  infosmetioo 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defieat  the  purpose  of  the 
information  coUectian.  violeto  SUte  or 
Federal  law.  or  sidistantially  interfere 
with  any  agnicy's  ability  to  perform  its 
statutory  cMigations.  The  Deputy  Chief 
Information  Officer.  Office  of  the  Chief 
Information  Oflioer,  publishes  this 
noticx  containing  proposed  infionnation 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Esch 
proposed  information  collection, 
grouped  \vi  office,  contains  the 
followring:  (1)  Type  of  review  requested. 
e.g..  new.  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for.  end  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  conunent  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  ]. 
Shmrill  at  the  address  specified  sbove. 

Dated:  Dsoembsr  3. 19B7. 

dsriaPsrkar. 

Deputy  Chief  tnfonnatioa  Officer,  Office  of 
the  Chief  Information  Officer. 

Office  of  Special  Education  and 
RahabiUtative  Servicee 

Type  of  Review.  Ncrw. 


Title:  Uniform  Data  System  for 
Assistive  Technology  Devices  and 
Services. 

Av^uencyiQn  occesioo. 

Affected  Public:  Individuals  or 
households;  State,  local  or  Tribal  Govt. 
SEAsorLEAs. 

Amiuoy  Reporting  and  Reconikeeping 
Hour  Burden: 

Aesponsss:  1446. 

Burden  Hour*:  271. 

Abetroct:  Assistive  technology  (AT) 
devices  and  the  services  can  increase 
opportunities  for  edncetion. 
employment,  independence,  aid 
integretion  for  persons  with  disebilittes. 
However,  meny  of  these  individuals 
have  not  gained  access  to  AT,  despite 
sevnral  fisdssal  initiatives  to  address 
their  AT  needs.  This  date  arflection  will 
allow  the  Depertment  of  Educetion  to 
assemble  information  on  the  types  of  AT 
currendy  used  by  this  netion's  disabled 
and  the  funding  sources  for  these 
devices  and  services,  as  specified  in  the 
Technology-Related  Assistance  for 
Individnels  with  Dissbilities  Act,  as 
amended.  Sub|ects  will  represent  two 
groups:  AT  ssrvice  providers  (e.g., 
district  qiecia}  education  ooordinetass. 
vocetiooal  rehabilitation  oounaeloo. 
and  state  AT  project  personnel)  end  (B> 
omsumers  of  AT  devices  end  I 
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DEFARTIiBIT  OF  ENERGY 


loExpoft 

Inc.  « 

:  Office  of  Fossil  Eneiigy,  DCK. 
:  Notice  of  application. 


r.  NP  Energy  Inc.  (NP  Energy), 
a  power  marketer,  has  submitted  an 
application  to  export  electric  energy  to 
Canada  pursiiant  to  section  202(e)  of  the 
Federal  Power  Act 

DATES:  Comments,  proteste  or  requests 
to  intervene  must  be  submitted  on  or 
before  January  8. 1998. 
AOONESSes:  Comments;  protests  or 
requests  to  intervene  should  be 
addressed  as  follo%r8:  Office  of  Coal  ft 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Eneigy, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  RjmMEfl  WrOHMATION  OONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Diane  Stubbs  (Program 
Attorney)  202-586-6667. 
StlPKEMBITARY  eromiATION:  Exports  of 
electricity  from  the  United  Stetes  to  a 
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foreign  country  are  r^ulated  and 
require  authorization  under  section 

202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  November  25. 1997,  NP  Energy 
applied  to  the  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Eneigy  (DOE) 
for  authorization  to  export  electric 
energy  to  Canada,  as  a  power  marketer, 
pursuant  to  section  202(e)  of  ttie  FPA. 
Specifically,  NP  Eneigy  has  proposed  to 
transmit  to  Canada  electric  energy 
purchased  from  electric  utilities  snd 
other  suppliers  within  the  U.S. 

'  NP  Eneigy  would  anange  for  the 
exported  eneigy  to  be  transmitted  to 
Canada  over  the  international 
transmission  facilities  owned  by  Basin 
Electric  Power  Cooperative,  Bonneville 
Power  Administration,  Qtizens 
Utilities,  Detroit  Edison  Company. 
Eastern  Maine  Electric  Cooperative. 
Joint  Owners  of  the  Highgate  Project, 
Maine  Electric  Power  Company,  Maine 
Public  Service  Compeny.  Minnesota 
Power  and  Light  Company,  Minnkota 
Power  Cooperative,  New  Yoik  Po%trer 
Authority,  Niagara  Mohawk  Power 
Corporation.  Northern  States  Power,  and 
Vermont  Electric  Transmission 
Company.  Each  of  these  transmission 
fscilities,  as  mora  fully  described  in  the 
application,  has  previously  been 
authorized  by  a  Presidential  permit 
issued  pursuant  to  Executive  Order 
10465,  as  amended. 

PliMjedorel  Mattan 

Any  persons  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §$385,211  or  385.214  of  the 
FERCs  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  such  petitions,  conunents  and 
protesta  should  be  filed  with  the  DOE 
on  or  before  the  date  listed  above. 
Additional  copies  are  to  be  filed  directly 
with  David  G.  Sch%vartz,  General 
Counsel,  NP  Eneigy  Inc.,  3650  National 
aty  Tower,  101  South  Fifth  Street. 
Louisville,  KY  40202  and  Margaret  A. 
Moore/John  Buchovecky,  Van  Ness 
Feldman,  Seventh  Floor,  1050  Thomas 
Jeffersou  Street,  NW.,  Washington,  DC 
20007-3877. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 


Copies  of  this  application  will  be 
made  available,  upon  reqtiest  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC  on  Oecembar  3, 
1997. 


ABtboiqrJ. 
Maitager,  Electric  Power  Regulation.  Office 
of  Coal  and  Power  Im/Ex,  Office  of  Coal  tmd 
Power  Systems,  Office  ofFoesil  Energy. 
[FR  Doc.  97-3217B  Filed  12-8-97;  8:45  am] 


DEPARTMENT  OF  DMERQY 
Federal  Eneigy  Regulatory 


iDocfcsl  No. 


CNQ  Transmisaion  CofporaUon:  NoOoe 
of  Propoaad  Changaa  In  FERC  Qaa 
Tarfff 

December  3, 1997. 

Take  notice  that  on  Novembm  26, 
1997,  CNG  Transmission  Corporation 
(CNG)  tendered  for  filing  as  part  of  ita 
FERC  Gas  Tariff .  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheeta.  vrith  an  effective  date  of 
January  1, 1998: 

Thirty-Third  Revised  Sheet  No.  32 
Thirty-Third  Revised  Sheet  No.  33 
Tfairtsenth  ReviMd  Sheet  No.  34 

CNG  states  that  the  purpose  of  this 
filing  is  to  coordinate  its  rate  increase  as 
to  small  customers  with  the  effisctive 
date  of  CNG's  ongoing  general  rate 
proceeding  in  Docket  No.  RP97-406. 

CNG  states  that  copies  of  its  filing 
have  been  mailed  to  CNG's  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Eneigy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
proteste  should  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Proteste  will  be  considered 
by  the  commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestanta  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  part  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Umvood  A.  WalaoB,  Jr.. 
Acting  Secretary. 

[FR  Doc.  97-32133  Filed  12-8-97;  8:45  am] 
SSJJNQ  COOC  S717-S1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Oocksl  No.  RP96-66-000] 


Colorado 
Nolioeof 
GasTarm 


Qae  Company; 
Changes  in  FERC 


December  3. 1997. 

Take  notice  that  on  November  26, 
1997,  Colorado  Interstate  Gas  Cranpany 
(CIG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Hrst  Revised  Volume 
No.  1,  Twenty-Fourth  Revised  Sheet  No. 
11,  with  an  effective  date  of  January  1, 
1908. 

CIG  states  that  the  filing  is  being  made 
pursuant  to  QG's  First  Revised  Volume 
No.  1,  General  Terms  and  Conditioas, 
Article  21.5 — Account  No.  858  Stranded 
Coste. 

CK?  states  that  copies  of  ite  filing  were 
served  upon  the  company's 
ju-isdictional  firm  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intorvene  or  protest  with  the  Federal 
Eneigy  Regulatory  Ccnnmission,  888 
First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  witii  Rules  214 
and  211  of  the  Commiasion's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LiBwood  A.  WatHM.  Jr.. 
Acting  Secretary. 

(FR  Doc  97-32134  Filed  12-8-97;  8:45  am] 
asisn  oooc  anr-si-a 


DEPARTMENT  OF  ENERGY 

Federel  Energy  Regulatory 
Commission 

[Docket  Na  RP96-78-O0C) 

El  Paso  Natursl  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tarm 

December  3, 1997. 

Take  notice  that  on  December  1, 1997, 
El  Paso  Natiual  Gas  Company  (EI  Paso) 
tendered  for  filing  as  part  of  its  FERC 


84818 
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Gat  Tariff,  the  fiDllowing  tariff  sha«U.  to 
bacoma  affective  January  1.  IBM: 

I  lOTtod  Vohoa*  No.  1-A 


Twelfth  RaviMd  ShMt  No.  20 
Seventh  ReviMd  ShaM  No.  22 
Thirteenth  RaviMd  Sheet  Na  23 
Sixteenth  Ravisad  Sheet  No.  24 
Thirteenth  Reviaed  Sheet  Na  26 
Twellth  Hrviaed  Sheet  No.  27 
FInt  Raviaed  Sheet  No*.  33  through  35 


Third  lavfaedV 


Na.2 


Fotty-tecood  Raviaed  Sheet  Na  1-1X2 
Thiity-Rfth  Reviaed  Sheet  Na  l-a3 

El  Paao  states  that  the  above  tariff 
ihtwiti  are  being  filed  to  adjust  it*  rataa 
for  inflation,  to  revise  the  Risk  Sharing 
Amounts,  and  to  revise  the  Reservation 
Add-On.  all  as  parmittad  by  Sections 
25.1  and  25.2  ot  the  Volume  No.  1-A 
Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  proteat  with  the  Federal 
Energy  Regulatory  Commission.  8U 
First  Street.  N.E..  Washingttm.  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  s  party  must  file  a  motion  to 
IntervaDe.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Umrood  A.  Walaeii.  fr.. 
Acting  Secntaty. 

(FR  Doc.  97-32141  Filed  12-8-07: 8:4S  ami 
oooasn7-at-M 


DEPARTMENT  OF  ENERGY 

Fmdmtt  Enargy  RaguMory 
ComitHtuion 

[Dectat  Na  DAM-ace-OOq 

Tlw  Empir*  Dtotrict  Elactrlc  ComfMny; 
NotlMOfFWng 


■  3. 1M7. 

Take  notice  that  on  September  3. 
1997.  The  Empire  District  Electric 
Company  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  docket. 

Any  fwrson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Piactica  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  beCore 
December  15, 1907.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  s  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
f>inpitM<ftii  and  are  available  for  public 
inspection. 
Uaweed  A.  Wataaa.  ft^ 
Acting  Stcntaiy, 

IFR  Doc  97-32128  Filed  12-6-97: 8.-45  am] 
1IW  oooa  sn7-at-M 


OEPARTMBfT  OF  ENERGY 


rxUfl  Energy  RsguMofy 

COdMNSSlOfl 

[Dodwt  Nft  CPU  eio-oooi 


Gkrsnite  Stale  Qse  Trenemleelon,  Inc.; 
Notice  ReecheduNng  Oral  Aigumenl 


r  3. 1997. 
On  September  24, 1997,  the 
Commission  issued  an  Order  Setting 
Proceeding  for  Oral  Argument  in  the 
above-docketed  proceeding.  On  October 
3, 1997,  the  Commission  issued  an  order 
suspending  the  scheduled  oral 
aigument.  By  this  notice,  the  oral 
argument  which  was  previously 
scheduled  for  October  9, 1997,  is 
rescheduled  for  Thursday.  December  18. 
1997,  at  9:00  a.m.  in  a  hearing  room  to 
be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission 
at  888  ist  Street.  N.E..  Washington,  D.C 

Acting  Secntary. 

(FR  Ooc  97-32122  Filed  12-6-97: 8:45  am] 

com  <n7-«i-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Retaliatory 
ConNiuaaion 

pttooliat  Ma  TMM  t  I  000) 


Tenth  Raviaed  Sheet  Na  31 
Eleventh  Revised  Sheet  Na  22 

According  to  Granite  State,  the 
revised  tariff  sheets  above  state  a 
surcharge  to  pass  through  and  collect 
from  its  firm  transportation  customers 
certain  incremental  electric  power  coats 
that  Granite  Sute  Is  obligated  to  pay 
Portland  Pipe  Line  Corporation  under 
the  terms  of  a  lease  of  a  pipeline  from 
Portland  Pipe  Line.  Granite  State  fatdmt 
states  that  the  tracking  surcharge  Cor  the 
electric  power  costs  was  approved  \tf. 
the  Commission  as  part  of  the 
settlement  in  Docket  No.  RP97-8-000. 
According  to  Granite  State,  the  tracking 
surcharge  is  adfusted  quarterly  and  the 
surcharge  on  the  above  tariff  sheets  is 
applicable  for  the  first  qiurtar  of  1998. 

Granite  State  states  that  copies  of  its 
filing  haVe  been  served  on  its  firm  and 
intemiptible  tranqiortation  customers 
and  on  the  regulatory  agencies  of  the 
States  of  Maine.  Kfasaachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  writh  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  DC 
20426.  in  accordance  with  Sactions 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Sectitm  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  Mrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  s  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

liawoed  A.  Walsaa,  ft.. 
Acting  Secretary. 

(FR  Doc  97-32142  FUad  12-6-«7: 8:45  am] 
snT-ti-M 


I  Tranawlaaion,  Ine.; 
Notice  of  Propoaed  Clwngea  in  FERC 
Gee  Term 

Dacember  3. 1997. 

Take  notice  that  on  December  1, 1997, 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State)  tendered  for  filing  with 
the  Commission  the  revised  tariff  sheets 
listed  below  in  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  for 
effectiveness  on  January  1, 1908: 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 

[Docket  Na  RPM-18-W1] 

Iroquoia  Gae  Trenemleelon  Syalema. 
LP.;  Notice  of  Propoaed  Changee  In 
FERCGaaTarm 

December  3, 1997. 

Take  notice  that  on  November  26. 
1997,  Iroquois  Gas  Transmission 
System,  lIp.  (Iroquois)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Voltime  No.  1,  the  followring 
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tariff  sheets,  mth  an  effective  date  of 
November  16, 1997: 

Substitute  Second  Revised  Sheet  No.  SOA 
Substitute  Original  Sheet  No.  SOB 
Sulwtitute  Second  Revised  Slieet  No.  107A 
Substitute  Second  Revised  Sheet  No.  121 
Substitute  Second  Revised  Sheet  No.  122 
Substitute  Second  Revised  Sheet  No.  123 

Iroquois  states  that  this  filing  is  being 
made  to  comply  with  the  Commission's 
November  13. 1997  order  in  the  above- 
referenced  docket,  which  direct  Iroquois 
to  modify  its  recent  negotiated  rate  tariff 
filing  within  15  days  of  its  order,  by 
filing  revised  tariff  sheets  to  be  effective 
November  16, 1997. 

Iroquois  states  that,  in  compliance 
with  that  order,  it  has  (i)  revised  the 
definitions  of  "Negotiated  Rate"  and 
"Negotiated  Rate  Formula,"  (ii)  clarified 
how  it  will  evaluate  negotiated  rates  or 
bids  at  negotiated  rates  when  allocating 
capacity  or  dealing  with  capacity 
releases  or  right  of  first  refusal,  (iii) 
revised  the  provision  dealing  with 
accotmting  for  costs  and  revenues 
associated  with  negotiated  rates,  and 
(iv)  removed  language  added  to  the 
provision  dealing  with  s^mented 
capacity  releases. 

Iroquois  also  states  that  copies  of  its 
filing  were  served  upon  all  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Liowood  A.  WataoB.  Jr., 
Acting  Secretary. 

(FR  Doc.  97-32131  Filed  12-6-97;  8:4S,aml 
MLUNO  coca  S717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaelon 

P>ocfcet  Na  TM9e-2-llO-002] 

Iroquois  Gas  Transmission  System. 
LP.;  Notice  of  Propoaed  Changes  in 
FERC  Gas  Tariff 

December  3, 1997. 

Take  notice  that  on  December  1, 1997, 
Iroquois  Gas  Transmission  System,  L.P. 


(Iroquois)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Fifth  Revised  Sheet  No. 
48.  The  proposed  effective  date  of  this 
revised  tariff  sheet  is  December  1, 1997. 

Iroquois  states  that  the  instant  filing  is 
submitted  to  comply  with  the 
Commission's  November  18, 1997  letter 
order  in  the  captioned  proceeding.  That 
order  accepted  a  proposed  change  in  the 
deferred  asset  surcharge,  but  required 
Iroquois  to  update  the  zonal  allocation 
factors  set  forth  on  Sheet  No.  48  to 
reflect  the  zonal  allocation  factors 
underljring  the  currentiy  effective  rates. 
The  instant  filing  complies  with  that 
order.  Iroquois  requests  a  waiver  of 
Section  154.207  of  the  Commission's 
regulations  to  permit  the  tariff  sheet  to 
b^ome  effective  on  December  1, 1997. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  parties,  all 
jurisdictional  customers  and  all 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Eneigy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LiBwood  A.  WalMtn,  Jr., 
Acting  Secretary. 

IFR  Doc  97-32145  Filed  12-6-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-103-00(I1 

KN  Interstate  Gas  Transmiasion 
Company;  Notice  of  Request  under 
Blanket  Authorization 

December  3, 1997. 

Take  notice  that  on  November  26, 
1997,  KN  Interstate  Gas  Transmission 
Company.  (KNI)  P.O.  Box  281304, 
Lakewood,  Colorado  80228,  filed  in  the 
above  docket  a  request  pursuant  to 
Sections  157.205(b)  of  the  Commission's 
Regulations,  under  the  Natural  Gas  Act 
(18  CFR  157.205(b)I  for  autiiorization  to 
install  and  operate  one  new  delivery  tap 
located  in  Scott  County,  Kansas.  This 
tap  vtrill  be  added  as  a  delivery  point  to 


provide  transportation  service  to  Allied 
Energy  Services,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  KNI  states  tiiat  Allied,  as 
a  provider  of  energy  services,  has 
requested  the  addition  of  a  delivery 
point  tmder  a  transportation  service 
agreement  with  KNI.  KNI  states  that  the 
proposed  delivery  point  would  be 
located  on  KNI's  main  transmission 
f  sjrstem  in  Kansas  and  would  facilitate 
the  delivery  of  natural  gas  to  Allied  for 
sale  to  a  direct  retail  customer.  KNI 
states  further  that  the  cost  of  the  valve 
and  tap  is  estimated  at  $20,000. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. . 
file  pursuant  to  Rule  214  of  the 
Conunission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowmi  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Liowood  A.  WetaoB.  Jr^ 
Acting  Secntaiy. 

[FR  Ooc.  97-32123  Filed  12-8-97;  8:45  am) 
BttJJNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-407-OO21 

Koch  Gateway  Pipeline  Compeny; 
Notice  of  Refund  Report 

December  3. 1997. 

Take  notice  that  on  December  1, 1997. 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  a  final 
reconciliation  report  of  the  Sea  Robin 
Pipeline  Company  (Sea  Robin)  Accoimt 
No.  858  surcharge.  On  September  29. 
1997  Koch  filed  in  Docket  No.  RP97- 
497-001,  its  intentions  to  terminate  the 
collection  of  the  Sea  Robin  Account  No. 
858  surcharge.  In  a  Letter  Order  dated 
the  14th  October,  the  Commission 
accepted  these  tariff  sheets  with  an 
effective  date  of  October  1,  1997.  This 
report  reflects  the  amount  refunded  to 
each  shipper  plus  the  applicable  interest 
earned  since  October  1, 1997. 
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Koch  hai  served  copies  of  this  filing 
upon  each  person  on  the  official  service 
list  compiled  by  the  Secretary  in  this 
proceeding  as  well  as  each  afEscted 
customer,  state  commission,  and  other 
interested  parties. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  O.C 
20426,  in  accordance  with  Section 
385r211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  on  or  before  December  10, 1097. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Refarence  Room. 

Acting  Secntary. 

[FR  Doc.  97-32130  Piled  12-S-«7;  8:45  ami 
•nr-tMl 


DEPARTMENT  OF  ENERGY 
Federal  Enefgy  ReQulslory 


NorAmOMTr 
Node*  of  PropoMd  CtMngM  In  FERC 
>Tarm 


become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Refarence  Room. 
Llawo«id  A.  WatMm.  |r.. 
Acting  Secretary. 

[FR  Doc  87-32132  FUsd  12-8-95: 8:45  am) 
\ooBmtnt-m-m 


■  3. 1997. 

Take  notice  that  on  November  26. 
1997.  Nor  Am  Gas  Transmission 
Company  (NGT)  tendered  for  filing  as 
part  of  its  PERC  Gas  Tariff.  Fourth 
Revised  Volume  No.  1.  the  following 
revised  tariff  sheet  to  be  effective 
December  1,  1997: 

Third  Revised  Sheet  No.  19eA 

NGT  states  that  this  tariff  sheet  is  filed 
to  remove  certain  language  that  is  no 
longer  applicable  as  a  result  of  GISB. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington,  D.C 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commisson's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


,  DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 


■Tt-OOIQ 


Of 
Tariff 


Qaa  Company;  Nottca 
Changea  In  FERC  Qaa 


Dscember  3. 1097. 

Take  notice  that  on  December  1, 1997. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Ges  Tariff.  Fifth 
Revised  Volume  No.  1.  the  foUowing 
tariff  sheets  proposed  to  become 
effective  on  January  1, 1998: 

39  RaviMd  Sheet  No.  SO 
39  Revised  Sheet  Na  51 
37  ReviMd  Sheet  No.  53 

Northern  states  that  this  filing 
esUblishes  the  1997-1998.  System 
Balancing  Agreement  (SBA)  cost 
recovery  surcharge  to  be  eSacdve 
January  1. 1996. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington,  D.C 
20426,  in  accordaiu»  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rides  and  Regulations. 
All  such  petitions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
LiBWOod  A.  WalBoe.  Jr.. 
Acting  Secntary. 

(FR  Doc.  97-32135  Filed  12-8-97:  8:45  ami 
!sn7-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Conuniaalon 


-79-Ooei 


of  Piopoaad 
Tarwr 


Qaa  Company; 
Changaam  FERC  Qaa 


-  3, 1997. 

Take  notice  that  on  December  1 ,  1997, 
Northern  Natiiral  Gas  Company 
(Northern),  tendered  for  filing  to  become 
pert  of  Northern's  FERC  Ges  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  an  efisctive  date  of 
Jenuaiy  1. 1996: 

41  Revised  Sheet  Na  SO 
41  Revised  Sheet  No.  51 

Northern  states  that  the  filing  revises 
the  current  GSR  surcharge  which  is 
designed  to  recover  Northern's  gas 
supply  realignment  costs  and  applicable 
canying  charges.  Therefore.  Northern 
has  filed  the  41  Revised  Sheet  No.  50 
and  51  to  revise  the  GSR  surchaiye 
efEsctive  |anuary  1. 1998. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  ssid  filing  should  file  a  motion 
to  intervene  or  i»otest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  petitions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lib  wood  A.  WatsoD«  ir.. 
Acting  Secntaiy. 

'(FR  Doc  97-32130  Filed  12-«-e7: 8:45  ami 
coocsnr-tMi 
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DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commlaalon 

IPoGket  No.  RP98-74-00(q 

NoniMm  Natural  Gaa  Company;  Notica 
or  Propoaad  Changaa  in  FERC  Gaa 
Tariff 

December  3. 1997. 

Take  notice  that  on  December  1. 1997. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1. 

Northern  states -that  the  filing  revises 
the  ciirrent  Stranded  Account  No.  858 
Surchaige  and  completes  the  Stranded 
Account  No.  858-Reverse  Auction 
surcharge,  which  are,  designed  to 
recover  costs  incurred  by  Northern 
related  to  its  contracts  with  third-party 
pipelines.  Therefore.  Northern  has  filed 
Fortieth  Revised  Sheet  Nos.  50  and  51 
and  the  Thirty  Eighth  Revised  Sheet  No. 
53  to  be  efiiBctive  January  1, 1998. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Compeny's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heerd  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  vtrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Linwood  A.  Watsoq,  )r^ 
Acting  Secntaiy. 

(FR  Doc  97-32137  Filed  12-8-97;  8:45  am] 
BNjjNa  oooc  snr-oi-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP98-78-O0OI 

Panhandle  Eaatam  Pipe  Una 
Company;  Nottoa  of  Propoaad 
Charigaa  In  FERC  Qaa  Tariff 

December  3, 1997. 

Take  notice  that  on  December  1. 1997. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  pert  of 
its  F'ERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
efEactive  January  1. 1998. 

Panhandle  states  that  it  has  not 
completed  the  recovery  of  the 
Miscellaneous  Strandml  Costs  as  of 
September  30, 1997  and  accordingly 
this  filing  implemmts  a  Miscellaneous 
Stranded  Cost  Reservation  Surcharge  of 
$0.01  pw  Dt  applicable  to  Rate 
Schedules  FT,  EFT,  and  LPT,  a 
Miscellaneous  Stranded  Cost 
Reservation  Surcharge  of  0.06«  per  IX. 
applicable  to  Rate  Schedule  SCT  and  a 
Miscellaneous  Stranded  Cost 
Volumrtric  Surcharge  of  0.8«  per  Dt 
applicable  to  Rate  Schedules  IT  and  EIT 
to  be  in  effect  during  the  tvrelve  month 
Section  18.14  Reconciliation  Recovery 
Period.  Panhandle  proposes  a  January  1, 
1998  effsctive  date. 

Panhandle  further  states  that  the 
derivation  of  the  Miscellaneous 
Stranded  Cost  Reservation  Surchaige 
applicable  to  Rate  Schedules  FT,  EFT, 
LPT  and  SCT  results  in  a  rate  that  is  less 
than  $0.01  per  Dt  and  thus,  would 
result  in  a  zero  rate  for  the 
Miscellaneous  Stranded  Cost 
Reservation  Surcharge  and  the 
imderrecovery  of  the  remaining 
Miscellaneous  Stranded  Costs. 
Accordingly,  Panhandle  proposes  to 
implement  a  Miscellaneous  Stranded 
Cost  Reservation  Surcharge,  of  $0.01  per 
Dt^>plicable  to  Rate  Schedules  FT, 
EFT  and  LET  and  a  0.06«  Miscellaneous 
Stranded  Cost  Reservation  Sxirchaige 
applicable  to  Rate  Schedule  SCT  to 
recover  the  remaining  unrecovered 
balance.  As  soon  as  practicable  after  the 
amounts  surcharged  equal  or  exceed  the 
unrecovered  balance,  Panhandle  will 
suspend  further  application  of  the 
surcharge,  file  a  final  reconciliation 
report  and  provide  invoice  credits,  with 
applicable  carrying  charges  for  any 
excess  collections. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Fedeml 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  ^ 
Commission's  Regulations.  Protests  will 
be  considered  Iqr  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  ln^^^ 
protestants  parties  to  the  proceeding. 
Any  person  vdshing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pidilic 
inspection  in  the  PabUc  Reference 
Room. 

Linwood  A.  Wataoi^  Jr^ 
Acting  Socntaiy. 

(FR  Doc.  97-32138  Filed  12-8-97;  r-es  m^ 
aauNO  oooE  snr-et-M 


DEPARTMENT  OF  BCRGY 
Fadaral  Energy  RaguMory 


(Docket  Na 


Pipeline  Company;  Nodce  of 
Tariff  Filing 


Dacamfaer  3. 1997. 

Take  notice  thet  on  November  28. 
1997,  Questar  Pipeline  Company 
(Questar)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Eighth  Revised  Sheet  No. 
.5  and  Original  Volume  No.  3, 
Nineteenth  Revised  Sheet  No.  8.  to  be 
effective  January  1,  1988. 

Questar  sUtes  that  *he  tendered  tariff 
sheets  restate  for  the  calendar  year  1998 
a  1.4%  gas  reimbursement  rate  for 
tracking  fuel-use  and  lost-and- 
unaccoimted-for  gas  as  required  by 
Section  12.14  of  the  General  Terms  and 
Conditions  of  Part  1  of  Questar's  tariff. 
First  Revised  Volume  No.  1. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  Questar's 
customers,  the  Public  Service 
Commission  of  Utah,  and  the  Wyoming 
Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.Q 
20426.  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
shoiUd  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
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by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestonts  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commiaaion  and  an 
available  for  public  inspection. 
A.  Vt^tmm.  fr^ 


Acting  Secretary. 

(FR  Doc.  97-32143  nkd  \t-h-W;  •:4S  am) 
I OOM  anr-at-ii 


DEPARTMBfT  OF  BCROY 
FMerai  Enevgy  ReguMofy 


Baclrte&Qn 

3.1997. 

Take  notice  tliat  on  October  29, 1997, 
South  Carolina  Electric  ft  Gas  Company 
tendered  for  filing  a  report  that 
aummariaea  transactions  that  occurred 
July  1. 1997,  through  September  30, 
1997,  pursuant  to  the  Market-Based 
Tariff  accepted  by  the  Commission  in 
Docket  Noa.  BR96-1085-000  and  ER9»- 
3073-000. 

Any  parson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  8M 
First  Street.  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Rulea  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  12. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bectune  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  sre  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Acting  Sacnioiy. 

(FR  Doc  97-32127  Filed  12-8-97: 8:45  aoi] 


DEPARTMEHT  OF  ENERGY 

Fwlaral  Energy  Regulatory 
CommisakM 

(Deehal  Na  CPW-IOi-eoai 


touttMrn  Natural  Qm  ( 

Notloa  ol  Raquaat  Under  Blankal 


DBoembor  3. 1997. 

Take  notice  that  on  November  28, 
1997.  Southern  Natitral  Gas  Company 
(Southern).  P.O.  Box  2563,  Birmingham. 
Alabama  35202-2563.  filed  in  Docket 
No.  CP98-104-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natuoal  Gas  Act  (18  CFR  157.205  and 
157.211)  for  approval  to  construct  and 
operate  a  new  delivery  point  for  service 
to  King  Finishing  Qmipany  (King), 
under  Southera's  blanket  castificatB 
issued  in  Docket  Noa.  CP82-t06-000. 
pursuant  to  Section  7(c)  of  the  Natmal 
Gas  Act  (NGA).  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commissioa  and  open  to  public 
inspectioa. 

Southaim  proposes  to  construct  and 
operate  certain  measurement  and  other 
appurtenant  facilities  in  order  to 
provide  bansportation  sarrice  to  King  at 
a  new  delivery  point  on  Southem'a 
Wrens-Savannah  Line  in  Scawen 
County,  Georgia.  Southern  states  that 
the  estimated  cost  of  the  construction 
and  installation  of  the  facilities  is 
approximately  $227,500.  Southern 
assiiils  that  it  will  transport  gas  on 
briialf  of  King  under  Southecn's  Rate 
Schedule  IT.  Southern  further  aaaerts 
that  the  installation  of  the  proposed 
focillties  will  have  no  advene  efEsct  on 
Southem'a  ability  to  provide  its  firm 
deliveriae. 

Any  perscm  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procediue  (18  CFR  385.214).  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205).  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  iillow«d  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effiactive  the  day  after 
fte  time  allowed  for  filing  a  protest  If 
a  protest  is  filed  and  not  vvithdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  aa  an  application  for 


authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Uawood  A  WalBOii.  Jr.. 
Acting  Secntary. 

(FR  Doc  97-32124  FUsd  12-8-97;  8:45  ana] 
isn7-st-« 


DEPARTMENT  OF  ENERQY 

COflWINSSlOffl 


(Pro|aelll&S1»1-4n| 


SR 
8R 


of  Brockway 
',  kici  Nolioa 


Milta,lne. 


3. 1997. 

On  November  1. 1006,  Paul  V.  Nolan, 
as  attorney  for  the  Town  of  Rockingham. 
Vermont,  filed  a  motion  to  intervene, 
protest,  and  comments,  as  well  as  a 
complaint  and  request  for  investigatian 
relating  to  events  surrounding  an 
api^ication  filed  August  16. 1006.  by  SR 
Hydropowar  of  Brodkway  Mills,  Inc.  to 
surrender  Its  license  in  Prefect  No.  3131. 
On  December  16. 1990.  |ohn  Rais  filed 
on  behalf  of  SR  H3rdropow«c.  Inc.  and/ 
or  SR  Hydropowrer  of  Brockway  Mills. 
Inc.  a  response  to  Rockingham's 
November  1. 1996  filings. 

On  June  2. 1997.  Paul  Nolan,  on 
behalf  of  Rorkingham  filed  a  letter  with 
the  CommiBsion.  asaeiting  that  the 
December  16. 1996  filing  by  John  Rais 
was  not  timely  filed,  nor  was  a  copy  of 
the  filing  aerved  on  Rorkingingham  or 
Nolan,  ^d  ahould  not  be  accepted  for 
filing,  hi  die  June  2, 1997  filing.  Nolan 
answered,  in  part,  oartain  sllegstions  by 
Rais  concerning  a  conflict  of  interest  in 
Nolan's  representation  of  Rorkingham 
in  this  mattw,  but  reserved  the  ri^t  to 
respond  in  full  if  the  Commission 
should  acc^  Rais's  December  16. 1996 
filing. 

In  light  of  the  drcunutsnoes 
described  in  Rais's  December  16, 1996 
filing,  and  the  fact  that  Rockingham  has 
now  received  a  copy  of  the  filing,  the 
filing  is  accepted.  Any  further  answers 
to  the  allegaticms  in  .hat  filing 
concerning  Nolan's  conflict  of  interest, 
or  any  other  matter,  must  be  made  by 
December  19. 1997. 
Liowood  A.  Walsaii.  |r.. 
Acting  Seovduy. 

[FR  Doc  97-32129  Filed  12-8-97: 8:45  ami 
I  oooa  snr-tt-ai 
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DEPARTMENT  OF  BIERQY 

Fadaral  Enaigy  Regulatory 
Commiaaion 

pocket  Na  CP9e-106^000I 

Tranacontinanlal  Qaa  Plpa  Una 
Corporatkm  and  Taxaa  Gaa 
Tranamiaaion  Corporation;  NoHca  of 
AppHcatfon 

Dacember  3, 1997. 

Take  notice  that  on  November  26. 
1997,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396. 
Houston.  Texas  77251-1396.  and  Texas 
Gas  Transmission  Corporation  (Texas 
Gas).  P.O.  Box  20008,  Owensboro, 
Kentucky  42304,  filed  in  Docket  No. 
CP98-105-000  an  applicaticm  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
existing  Section  7(c)  exchange 
agreements  between  Transco  and  Texas 
Gas.  all  as  more  fiilly  set  forth  In  the 
application  M^iich  is  on  file  with  the 
Commission  and  open  to-public 
inspection. 

Transco  and  Texas  Gas  propose  to 
abandon  existing  Section  7(c)  exchange 
agreements  under  Transco's  Rate 
Schedules  X-25  and  X-5S  and  Texas 
Gas'  Rate  Schedules  X-20  and  X-SO. 
Transco  and  Texas  Gas,  by  letter  dated 
July  12. 1996.  stated  they  have  agreed  to 
terminate  these  services,  and  request 
abandonment  of  the  exchange 
agreements  to  be  effective  as  of  the  date 
of  the  Commission's  order  approving 
abandonment 

Transco  and  Texas  Gas  further  state 
that  the  proposed  abandonment  wUl  not 
impact  either  of  the  certificate  holder's 
peak  day  or  annual  deliveries  and 
neither  pipeline's  tariff  prohibits  the 
proposed  elimination  of  rate  schedules. 
Transco  and  Texas  declare  no  gas  has 
flowed  from  these  points  after  August  1, 
1991 ,  and  do  not  propose  to  abandon 
any  facilities  pursuant  to  the  instant 
application.  Transco  and  Texas  Gas 
state  that  no  service  to  any  of  its  othn 
customers  will  be  afiiscted  by  the 
abandonment  authorizations  requested 
herein. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  befine 
December  24, 1997,  file  with  the  Feder^ 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426. 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  18  CFR 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 


appropriate  action  to  be  taken  but  wiU 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
.  therein  must  file  a  motion  to  intervene 
in  accordance  with  die  Commission's 
Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
healing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  Application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Conunission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  abandoiunent  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission,  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Unwood  A  WalsoB,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-32125  Fllad  12-8-97: 8:45  am] 
BRJJNQ  cooe  snr-ot-M 


DEPARTMENT  OF  BfEROY 

Fadaral  Energy  Regulatory 
Commiaaion 

[Docket  Na  ER07-448e-OO1] 

Virginia  Electric  and  Powar  Company: 
NoOcaofRIIng 

December  3, 1997. 

Take  notice  that  on  November  17, 
1997,  Virginia  Electric  and  Power 
Company  tendered  for  filing  a  reviaed 
form  of  network  integration  service 
agreement  providing  for  its  use  of  its 
transmission  system  in  connection  %vith 
requirements  service  to  its  wholesale 
power  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
Firet  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CI^  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  16, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  i 

protestants  parties  to  the  proceeding. 

Any  pmson  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Unwood  A.  WatsoB,  Jt.^ 

Acting  Secntary. 

(FR  Doc  97-32126  Filed  12-8-47;  8:45  anU 

aajJMQ  OOBC  S71T-«t-« 

DEPARTMB«T  OF  ENEftQY 


Commiaaion 


[Doefcel  Na  TCNe-C-36-0001 


Waal  Taxaa  Qaa.  Inc.;  Nollea  of 
Rropoaad  Changaa  In  FERC  Qaa  Tartir 

December  3, 1997. 

Take  notice  that  on  December  1, 1997, 
West  Texas  Gas,  Inc.  (WTG)  tendered  fbr 
fiUng  as  part  of  iU  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  be  eCEsctive  January  1, 
1998: 

1st  Rev  Twenty-Fifth  Reviaed  Sheet  Na  4 

WTG  states  that  the  tariff  sheet  and 
the  accompan3ruig  explanatory 
schedules  constitute  its  qusrterly  PGA 
filing  submitted  pureuant  to  the 
purchased  fas  adjustment  provisions  of 
Section  19  of  the  General  Terms  and 
Conditions  of  its  tariff.  WTG  states  that 
copies  of  the  filing  were  served  upon  its 
customers  and  a^cted  state 
commissions. 

Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  s 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  Firat  Street,  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  R^ulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  wiU  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcKrome  a  party 
must  file  a  motion  to  intervene.  Qjpies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Umraod  A.  Watooo.  Jr., 
Acting  Secretary. 
(FR  Doc.  97-32146  Filed  12-8-97;  8:45  am] 

muma  coos  snr-ei-n 
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OEPARfTMEirT  OF  ENERGY 
rederal  Energy  ReguMofy 


IPooIhiNb. 


of 
TartfT 


Changee  In  FERC  Qae 


•  3. 1997. 

Take  notice  that  oo  November  26. 
1997.  Williams  Natuial  Caa  Company 
fWNG)  tandated  for  filing  the  following 
tariff  sheets  to  its  FERC  Gee  Tariff,  to  be 
•fiiBctive  January  1. 1098: 


IValMMNo.! 
Sixth  RaviMd  SbMt  No.  SB 


IValaHaNe.a 
Fowth  RaviMd  ShMt  Na  382 

WNG  States  that  this  filing  is  being 
Bade  pursuant  to  Artida  13  of  the 
Genstal  Ttama  and  Conditiaos  of  its 
FERC  Gas  Tariff  to  raflect  revised  4iel 
and  loss  reimbursement  paroantagss. 
The  percentages  are  based  oo  actual  fuel 
and  loss  far  the  twelve  months  ended 
Seplemhar  30. 1997. 

WNG  alatea  that  a  copy  of  its  filii^ 
was  served  on  all  Juriadictional 
customers  and  intarasted  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest 'this  filing  should  file  a  motion 
to  intervene  ta  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Strset.  NE.  Weshington.  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  ox 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
bjr  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wrill 
not  serve  to  make  protastants  partiea  to 
the  proceedings.  Any  person  wrishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copiea  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 


IA.Wa 

Acting  Smamtarf. 

(FR  Doc  97-32144  Filad  12-8-97;  8:45  ami 
isnT-si-« 


DB>ARTMENT  OF  ENERGY 
FadarsI  CiMfgy  Raguiaflocy 


I  inlaratala  PloaUna 
Company;  NoMoo  ol  Tariff  Filing 


3.  1997. 

Take  notice  that  on  December  1. 1997. 
Williston  Basin  IntersUte  Pipeline 
Compeny  [Williston  Basin),  tendered  for 
fiUng  as  pert  of  its  FERC  Gas  tuiff. 
Second  Revised  Volume  No.  1.  the 
revised  tariff  sheets  listed  on  Appendix 
A  to  the  filing,  to  become  effective 
January  1. 1990. 

Williston  Basin  states  that  it  is 
proposing  to  offer  a  new  type  of 
operational  balancing  agreement  to  be 
entered  into  on  a  non-discriminatory 
basis  betwreen  Williston  Basin  and  the 
controlling  peity  who  controls  the 
driivery  oIgM  into  Williston  BmIo's 
system  st  s  telemetared  receipt  point,  all 
as  more  hilly  explained  in  the  filing 
which  is  on  file  with  the  Commission 
end  open  far  puhUc  inspection. 

Any  paraon  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motioo 
to  intervene  or  protest  with  the  Federal 
Energy  Reguiatofy  Commiaaion. 
Washington.  DC  20426.  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  most  be  filed  in  aocordanoe 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  s  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  far  public 
inspection  in  the  Public  Reference 
Room. 


IA.WS 
AcUiigStertkuy. 
(FR  Doc  97-32139  FUad  12-«-a7:  8:45  ( 


DEPARTMENT  OF  ENERGY 
Fadarai  Enargy  RaguMory 


WHIiston  Baain  li 

Company  i  Notloa  or  Removal  of 

naaaaicn  aiauiuia  rtNiamg  unn 

Dscember  3, 1997. 

Take  notice  that  on  December  1, 1997, 
Williston  Basin  Interstate  Pipeline 


Compeny  (Williston  Basin),  tendered  for 
flUng  a»  part  of  ite  FERC  Gas  Tariff  the 
following  revised  tariff  sheets  to  become 
efiisctive  lenuary  1, 1998: 

Second  RmriaedVohuim  No.  1 

Twenty-eighth  Revised  Sheet  Na  15 
Thifty-fint  ReviMd  Shsst  Na  IS 
Twanty-seventh  Revised  Shest  Na  IS 
Twenty-fiMixth  Revised  Shset  Na  21 

Ohginai  Volume  No.  2 

Oe»ity  seLuud  ReviMd  Sheet  Na  llB 

Williston  Bssin  states  that  on 
September  16. 1997.  it  gwre  advance 
notice  of  its  resignation  from  the  Ges 
Research  Institnto  (GRI),  in  order  to  give 
CaU  the  opportunity  to  factor  voch 
lastgnation  Into  its  planning  far  funding 
and  all  other  purposes.  Williston  Besin 
further  states  its  future  participation  in 
OU  has  become  untenebto  due  to  the 
uncsfftainty  surrounding  CRTs  requested 
and  reqniied  funding  needs  both  now 
and  into  dke  future.  Therefore,  die 
revised  tariff  sheets  reflect  the  removal 
of  the  GRI  Funding  Unit  retes  from  eU 
appUcahle  rate  schedules. 

Any  person  desiring  to  be  heard  or  to 
protest  dds  filing  should  fUe  a  motion 
to  intervene  or  protest  with  the  Federal 
Bnssgy  Regulatory  Commission.  888 
First  Street.  N.S..  WMhii^tan  aC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  ths 
Commission's  Rules  and  Regnletions. 
All  such  motions  or  proteste  must  be 
filed  in  acoHdance  writh  Section 
154.210  of  the  Commission's 
Regulations.  Protesto  will  bs  considered 
by  the  Commission  in  detsrmining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protastants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  %vith  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 


IA.Welssa.^.. 

ActbtgSacntary. 

(FR  Doc  97-32140  Filed  12-8-97;  8:45  an] 


DEPARfmBfTOF 

Fadacal  Enargy 


FlociQa  Powar  Corpofanon,  at  aL« 


December  2. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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I.Florida 


Corporatian 


(Docket  No.  AC9S-1 36-000] 

Take  notice  that  on  November  3, 
1997.  Florida  Power  Corporation, 
tendered  for  filing  a  letter  seeking 
approval  to  begin  accruing  the  incTBase 
amount  of  $1,213,656  on  a  wholesale 
basis,  retroBCtive  to  January  1, 1995. 
FPC  states  that  it  is  only  seeking 
approval  for  an  increese  in  the  aocnial 
amount,  not  in  rates. 

Comment  date:  December  26, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  GPU 


Ireland.  Inc. 


(Docket  No.  EC9B-10-000] 

On  November  21, 1997,  GI^  Power 
Ireland,  Inc.  (Applicant),  of  One  Upper 
Pond  Road,  Parsippany,  New  Jersey, 
filed  with  the  Fednral  Energy  Reguilataiy 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Applicant  is  a  Delaware  corporation 
which  has  been  formed  to  develop  a 
base  load  peet-fired  power  plant  to  be 
located  in  East  Midlands,  Ireland  (the 
Facility).  All  of  the  electric  energy 
produced  by  the  FaciUty  will  be  sold  at 
wholesale  to  Electricity  Supply  Board,  a 
statutory  corporation  with  principal 
offices  at  27  Lower  Fitztvilliam  Street, 
Dublin  2,  Ireland. 

Comment  date:  December  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  New  Enargy  Ventnrea,  Inc. 

[Docket  No.  ER96-1 3*7-006] 

Take  notice  that  on  November  5, 
1997.  Energy  Ventures,  Inc.  (NEV), 
submitted  for  filing  its  quarteriy 
informatioaal  reporting  regarding 
transactions  to  which  it  was  party 
during  the  third  quarter  of  1997 
pursuant  to  its  Market-Based  Rate  Sales 
Tariff  accepted  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER96-1387-O00. 

Comment  date:  December  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cineigy  Services,  Inc. 

[Docket  No.  ER9S-615-000) 

Take  notice  that  on  November  10, 
1997,  Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  AIG 
Trading  Corp.,  (AIG). 


Cinergy  and  AIG  are  requesting  an 
effective  date  of  October  2 1 ,  1997. 

Comment  date:  December  16. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Boeton  Edison  Compaay 

(Docket  Nd  BR98-616-000) 

Take  notice  that  on  November  10. 
1997.  Boston  Edison  Company  (Boston 
Edison)  of  Boston.  Massachusetta.  filed 
a  rate  schedule  containing  the  rate  and 
non-rate  terms  and  conditions  pursuant 
to  which  it  will  far  a  temporary  period 
purchase  the  capacity,  energy  and 
andllaiy  servicss  fpim  ite  to-be  divested 
fossil  foel  genecating  unite  from  the 
party,  whose  identity  is  not  now  known, 
acquiring  those  facilities  for  periods 
following  the  divestiture.  Boston  Edison 
hss  asked  that  the  Commission  accept 
the  rate  schedule  and  allow  it  to  become 
effective  on  January  10. 1998. 

Also  take  qotioe  that  Boston  Edison's 
filing  recites  that  Boston  Edison  will 
resubmit  the  rate  schedule  idmtifying 
the  party  who  has  won  the  bid  to 
acquire  ite  generation  and  hopes  that  the 
rei^sed  rate  schedule  can  be  submitted 
by  December  5, 1997.  Boston  Edison's 
filing  states  that  it  will  ask  the 
Commission  to  accept  that  lesulnnission 
and  aUow  the  revised  rate  schedule  to 
become  effective  on  January  10, 1998. 

Boston  Edison  states  that  ite  filing  has 
been  served  on  its  wholesale 
requiremente  customers,  on  the 
Massachusetta  Department  of  Public 
Utilities  and,  since  one  of  ita  generators 
is  located  in  Maine,  on  the  Maine  Public 
Utilities  Commission. 

Coounent  date:  December  16, 1997.  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

8.  Entergy  Services,  Inc. 

[Docket  No.  ER98-617-O00] 

Take  notice  that  on  November  10, 
1997,  Enteigy  Sendees,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orieans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Tenaska  Power  Services  Co. 

Comment  date:  December  16, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  EnlBigy  Services,  Inc. 

[Docket  No.  EIt98-«18-000) 

Take  notice  that  cm  November  10, 
1997,  Entergy  Sovices.  Inc.  (Enteigy 


Services),  on  behalf  of  Enteigy 
Aricansas,  Inc.,  Entergy  Gulf  Stetes,  inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Qdeens,  Inc.  (collectively,  die  Entargy 
Operating  Companies),  tendered  for 
filmg  a  Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  ^ent  for 
the  Entergy  Operating  Ctmipanies.  and 
Southern  Company  Services.  Inc. 
(Southern),  acting  as  agent  for  Alabama 
Power  Compeny.  Georgia  Power 
Company.  Gulf  Power  Company. 
Mississippi  Power  Company,  and 
Savannah  Electric  Power  Cosapmny. 

Comment  date:  December  16. 1997.  in 
accordance  with  Standard  Pai^raph  E 
at  the  end  of  this  notice. 

8.  Entergy  Servicaa,  inc. 

[Docket  No.  ER98-61»-000] 

Take  iK>tice  that  cm  November  10. 
1997,  Enteigy  Sovices,  Inc.  (Enteigy 
Services),  on  behalf  of  Enteigy 
Arkansas.  Inc.,  Entergy  Gulf  Stetes.  Inc., 
Enteigy  Louisiana,  Inc.,  Enteigy 
Mississippi.  Inc.,  and  Enteigy  New 
Orieans.  Inc.  (collectively,  the  Enteigy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Enteigy  Services,  as  ^ent  for 
the  Entngy  Operating  Companies,  and 
Southern  Company  Services,  Inc. 
(Southern),  acting  as  agent  for  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company. 
Mississippi  Power  Company,  and 
Savannah  Electric  Power  Company. 

Comment  date:  May  5. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Long  Island  lighting  Conqtany 

[Docket  Na  ER9S-620-000] 

Take  notice  that  on  Novembo- 10. 
1997,  Long  Island  I.ighHng  Company 
(LILCO)  filed  Electric  Power  Service 
Agreementa  entered  into  as  of  the 
following  dates  by  LUGO  and  the 
following  parties: 

Purchaser/Electric  Power  Service 
Agreement  Date 

Constellation  Power  Source,  Inc. — 

September  25, 1997 
New  Energy  Ventures,  LI..C — 

September  25, 1997 

The  Electric  Power  Service 
Agreements  listed  above  were  entered 
into  under  LILCO's  Power  Sales 
Umbrella  Tariff.  ULCO  has  proposed 
modifications  to  the  Power  Sales 
Umbrella  Tariff  in  ita  November  3, 1997, 
filing.  Upon  the  Commission's  approval 
of  LILCO's  proposed  modifications. 
Constellation  Power  Source,  Inc.,  and 
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New  Energy  Ventures.  L.L.C.  will  teke 
•arvics  suQect  to  the  modified  Power 
SelM  Umlwella  Tariff. 

LILCO  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
lequirements  and  an  effective  date  of 
November  1.  1997,  for  the  Electric 
Power  Service  Agreements  listed  above 
because  in  accordance  with  the  policy 
announced  in  Prior  Notice  and  Filing 
Requirements  Under  Part  D  of  the 
Federal  Power  Act,  64  FERC  161,139, 
clarified  and  reh'g  granted  in  part  and 
denied  in  part'.  65  FERC  161.081  (1993), 
service  will  be  provided  under  an 
umbrella  ttaiB  and  each  Electric  Powrer 
Service  Agreement  is  being  filed  either 
prior  to  or  within  thirty  (30)  days  of  the 
commencement  of  service.  ULCO  has 
served  copies  of  this  filing  on  the 
customers  which  are  a  party  to  each  of 
the  Electric  Power  SenAce  Agreements 
and  on  the  New  York  Slats  Public 
Service  Commission. 

Coaunent  date:  December  16. 1997,  in 
aocordanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

lA.  Uaioa  Dadric  CooipaBy 

IDockat  No.  ER0»-«21-OOO| 

Take  notice  that  on  November  10, 
1997,  Union  Electric  Company  (UE). 
tendered  for  filing  Service  Agreements 
for  Market  Based  Rate  Power  Sales 
between  UE  and  Associated  Electric 
Cooperative.  Inc.,  USCen  Power 
Services.  UP..  Virginia  Electric  &  Power 
Company  and  Williams  Energy  Services 
Company.  UE  asserts  that  the  purpose  of 
the  Agreements  is  to  permit  UE  to  make 
sales  of  capacity  and  energy  at  market 
based  rates  to  the  parties  pursuant  to 
UE's  Market  Based  Rate  Power  Sales 
Tariff  filed  in  Docket  No.  ER97-3664- 
000. 

Coounent  date:  December  16. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  North  Star  Power  Marketiag.  LJ.C 

[Docket  No.  ERg8-622-000| 

Take  notice  that  on  November  10. 
1997.  North  Star  Power  Marketing, 
I>.L.C  tendered  for  filing  proposed 
approval  of  ito  FERC  Electric  Rata 
Schedule.  (Volume  No.  1.) 

Coaunent  date:  December  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  AtUatk  aty  Electric  Caaapeuj 

[Docks*  No.  KR9e-e23-000| 

Take  notice  that  on  November  10, 
1907,  Atlantic  City  Electric  Company 
(Atlantic  Electric),  tendered  for  filing  a 
service  agreement  under  which  Atlantic 
Electric  will  sell  capacity  and  energy  to 
Constellation  Powrer  Source,  Inc., 


(Constellation)  under  Atlantic  Electric's 
market-based  rate  sales  tariff.  Atlantic 
Electric  requests  the  egreement  be 
accepted  to  become  eflnctive  on  October 
12. 1997. 

Atlantic  Electric  states  that  a  copy  of 
the  filing  has  been  served  on 
Constellation. 

Coaunent  date:  December  16. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  EnlBigy 


Im:. 


[Dochst  No.  EII9»-«24-000| 

Take  notice  that  on  November  12. 
1997.  Entergy  Services.  Inc.  (Enteigy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc.. 
Enteigy  Louisiana,  Inc.,  Entergy 
Mississippi.  Inc..  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Etatergy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Market  Rate  Sales 
Agreement  between  Enteigy  Services,  as 
^ent  for  the  Entergy  Operating 
Companies,  and  Duke  Power,  a  division 
of  Duke  Energy  Corporation  for  the  sale 
of  power  under  Enteigy  Services'  Rate 
Schedule  SP. 

Coaunent  date:  December  16, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14. 

[Dodut  No.  ERM-62S-000I 

Take  notice  that  on  November  12. 
1997.  Duquesne  Light  Company  (DLC), 
filed  a  Service  Agreement  for  Retail 
Network  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
November  1. 1997.  with  Penn  Power 
Company  d/b/a  Penn  Power  Energy 
under  DLC's  Opra  Access  Transmission 
Tariff  (Tariff).  The  Service  Agreement 
and  Network  Operating  Agreement  adds 
Penn  Power  Company  d/b/a  Penn  Power 
Energy  as  a  customer  under  the  Tariff. 
DLC  requests  an  effective  date  of 
November  1, 1907,  for  the  Service 
Agreement 

Coaunent  date:  December  16. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Deqeaws  Ught  Coeivaay 

(Docket  No.  ER9S-«26-O00| 

Take  notice  that  on  November  12, 
1997,  Duquesne  Light  Company  PLC), 
filed  a  Service  Agreement  for  Retail 
Network  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
November  1. 1997,  with  Strategic 
Eneigy  Partners,  Ltd.,  under  DIjC's  Open 
Acceaa  Transmission  Tariff  (Tariff).  The 


Service  Agreement  and  Netwoiii 
Operating  Agreement  adds  Strategic 
Energy  Partners,  Ltd.,  as  a  customer 
under  the  Tariff.  DLC  requesto  an 
eflbctive  date  of  November  1. 1997,  for 
the  Service  Agreement 

Coaunent  date:  December  16. 1997.  in 
■ooordance  with  Standard  Paragreph  E 
at  the  end  of  this  notice. 

16.  DiaqmaM  Ughl  Coapoy 

PSockst  No.  ER98-«27-000l 

Take  notice  that  on  November  12,  ' 
1997.  Duquesne  Light  Company  (DLC). 
filed  a  Service  Agreement  for  Retail 
Networii  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  for  Retail  Networii 
Integration  Transmission  Service  dated 
October  21, 1997,  with  PPfcL.  Inc.. 
under  DLC's  Open  Access  Transmission 
Tariff  (TarifiQ-  The  Service  Agreement 
and  Networii  Operating  Agreement  adds 
PP&L.  Inc. as  a  customer  under  the 
Tariff  DLC  requests  an  effective  date  of 
November  1, 1997,  for  the  Service 
Agreement 

Coaunent  date:  Dacemtier  16. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Coanmnn  wealth  EdJaeBCempaey 

(Docket  No.  ER9»-628-000| 

Take  notice  that  on  November  12, 
1997,  Commonwealtti  Edison  Company 
(ComEd).  submitted  for  filing  Firm 
Service  Agreementa  with 
Commonwealth  Edison  Company,  in  ita 
wholesale  mercliant  function  (ComEd 
WMD),  under  the  terms  of  ComEd's 
Open  Access  Transmission  Tariff 

(DATT). 

ComEd  requests  an  effiective  date  of 
October  28.  1997,  for  the  service 
agreements,  and  accordingly  seeks 
weiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  Conifd  WMD.  and  the 
Illinois  Commerce  Commission. 

Comment  date:  December  16. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Jersey  Central  Power  ft  Light 
Coaapeny,  Metropolitan  Edisoa 
Coi^aBy  and  Pinuuylvaaia  Electric 


[Docket  No.  ERa8-629-000| 

Take  notice  that  on  November  12, 
1997.  Jersey  Central  Power  h  Light 
Company,  Metropolitan  Edison 
Company  and  {Pennsylvania  Electric 
Company  (d/b/a  GPU  Energy),  filed  an 
executed  Service  Agreement  between 
GPU  Energy  and  El  Paso  Energy 
Marketing  Company  (EPE).  dated 
November  1. 1997.  This  Service 
Agreement  specifies  that  EPE  has  agreed 
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to  the  rates,  terms  and  conditions  of 
GPU  Energy's  Operating  Capacity  and/ 
or  Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff, 
Ori{^nal  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  order  issued  on  February  10, 1995 
in  Jersey  Central  Power  &  Ught  Co., 
Metropolitan  Edison  Co..  and 
Pennsylvania  Electric  Co.,  Docket  No. 
ER9&-276-000  and  allows  GPU  Energy 
and  EPE  to  enter  into  separately 
scheduled  transactions  under  which 
GPU  Energy  will  make  available  for  sale, 
surplus  operating  capacity  and/or 
'  energy  at  negotiated  rates  that  are  no 
higher  than  GPU  Energy's  cost  of 
service. 

GPU  Eneigy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  sho%vn  and  an  efiiactive  date 
of  November  1, 1997.  for  the  Service 
Agreement 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania.  • 

Coaunent  date:  December  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Metropolitan  Ediaon  ConqMny  and 
Pennsylvania  Electric  Company 

(Docket  No.  ER98-63O-O00) 

Take  notice  that  on  November  12, 
1997,  Metropolitan  Edison  Company 
and  Pennsylvania  Electric  Company  (d/ 
b/a  GPU  Energy)  filed  executed  Retail 
Transmission  Service  Agency 
Agreements  between  GPU  Eneigy  and 
Strategic  Energy  Partners,  Ltd.,  dated 
October  31, 1997. 

GPU  Eneigy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  November  1. 1997,  for  the  Retail 
Transmission  Service  Agency 
Agreements. 

GPU  Energy  *vill  be  serving  a  copy  of 
the  filing  on  the  Pennsylvania  Public 
Utility  Qmunission. 

Coaunent  date:  December  16, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Florida  Power  Corporatioe 

[Docket  No.  ER98-e31-000] 

Take  notice  that  qn  November  12. 
1997,  Florida  Power  Corporation 
(Florida  Power),  tendered  for  filing  a 
service  agreement  providing  for  non- 
firm  point-to-point  transmission  service 
to  Williams  Eneigy  Services  Company 
(Williams  Energy)  pursuant  to  its  open 
access  transmission  tariff.  Florida  Power 
requests  that  the  Commission  waive  its 
notice  of  filing  requirements  and  allow 
the  agreement  to  become  effective  on 
November  13, 1997. 


Coaunent  date:  Decembw  16, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  New  York  State  Electric  ft  Cm 
Corporation 

[Docket  No.  ER98-632-000] 

Take  notice  that  on  Novend>er  12. 
1997.  New  York  State  Electric  ft  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  Part  35  of  the  Federal 
Eneigy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR  part 
35,  service  agreements  under  which 
NYSEG  may  provide  capacity  and/or 
eneigy  to  DPL  Eneigy,  Inc.  (DPL).  LGftE 
Eneigy  Marketing  Inc.  (LGftE).  NorAni 
Energy  Services,  Inc.  (NorAm),  and 
Tennessee  Valley  Authority 
(TVA)(collectively,  the  Purchasers)  in 
accordance  with  NYSEG's  FERC  Electric 
Tariff,  Original  Vohime  No.  1. 

NYSEG  has  requested  waiver  of  the 
notice  requirements  so  that  the  service 
agreements  with  DPL,  LG&E,  NorAm, 
and  TVA  become  effective  as  of 
November  13, 1997. 

The  Service  Agreements  are  subject  to 
NYSEG's  Application  for  Approval  of 
Corporate  Raoiganization  whLch  was 
filed  with  the  Commission  on 
September  1, 1997,  and  was  assigned 
Docket  No.  EC97-52-000. 

NYSEG  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  DPL,  LGftE.  NorAm.  and 
TVA. 

Coaunent  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  Ciiiergy  Services,  Inc. 

(Docket  No.  ER98-633-000] 

Take  notice  that  on  November  12, 
1997,  Cineigy  Services,  Inc.  (Cineigy), 
tendered  for  filing  a  service  ^reement 
under  Cinergy's  Power  Sales  Standard 
Tariff  (the  Tariff)  entered  into  between 
Qnergy  and  Florida  Power  Corporation 
(FPC). 

Cinergy  and  FPC  are  requesting  an 
effiective  date  of  November  7, 1997. 

Comment  date:  December  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Louisville  Gas  and  Electric 
Cmnpaay 

(Docket  No.  ER98-e34-000] 

Take  notice  that  on  November  12, 
1997,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
service  agreements  between  Louisville 
Gas  and  Electric  Company  and  Electric 
Clearinghouse,  Inc.,  under  Rate  GSS. 

Comment  date:  December  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24.  Niegare  Mohawk 
Corporatioe 

(Docket  No.  ER98-e3»-000] 

Take  notice  that  on  November  12. 
1997,  Niagara  Mohawk  Power 
Corporation  (NMPC).  tmdered  for  filing 
Mrith  the  Federal  Eneigy  R^ulatory 
Commission  an  executed  Revised  Fonn 
of  Service  Agreement  (FSA)  for  Firm 
Point-to-Point  Transmission  Service 
between  Niagara  Mohawk  and  the 
Power  Authority  of  the  State  of  New 
York  (Power  Authority)  for  retail 
delivery  of  High  Load  Factor  Fitzpatrick 
Power  to  BOC  Gases  in  Selkirk,  New 
YorL  This  Revised  Form  of  Service 
Agreement  specifies  that  the  New  Ycnk 
Power  Authority  has  signed  on  to  and 
has  agreed  to  the  terms  and  conditions 
of  NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000. 

This  Tariff,  filed  with  FERC  on  July  9, 
1996.  will  allow  NMPC  and  the  New 
York  Power  Authority  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  provide  transmission 
service  for  the  New  York  Power 
Authority  as  the  parties  may  mutually 
agree. 

By  its  terms,  service  under  the 
Original  FSA  filed  on  July  23, 1997.  was 
to  begin  with  approval  by  the 
Commission  of  the  Settlement 
Agreement  between  Niagara  Mohawk, 
the  Power  Authority  and  the  New  Ymk 
State  Department  of  Public  Service 
dated  May  22, 1997.  and  filed  with  the 
Commission  in  Docket  No.  EL97-29- 
000  (the  May  22. 1997.  Settlement 
Agreement).  Service  under  the  Original 
FSA  was  to  terminate  no  later  than 
August  31. 1997.  The  parties  to  the 
Original  FSA  now  desire  to  extend  the 
date  for  termination  of  that  agreement 
indefinitely  to  be  terminated  upon  thirty 
(30)  days  written  notice  by  the  Power 
Authority  to  Niagara  Mobiawk. 
Accordingly.  Niagara  Mohawk  herewith 
tenders  six  copies  of  a  Revised  FSA 
pursuant  to  205  of  the  Federal  Power 
Act.  16  use  824d  (1993),  and  35.13  of 
the  Commission's  Rules  and 
Regulations,  19  CFR  35.42.  This  Revised 
FSA  is  identical  in  all  respects  to  the 
Original  FSA,  except  that  the 
termination  date  has  been  changed. 

In  order  to  implement  terms  of  the 
May  22. 1997,  Settlement  Agreement 
Niagara  Mohawk  respectfully  requests 
waiver  of  the  Commission's  60-day 
notice  requirement  to  permit  service  to 
be  provided  under  the  Revised  FSA 
retroactive  to  July  1,  1997. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  I\iblic  Service 
Commission  and  the  New  York  Power 
Authority. 
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ConuMwnt  data:  December  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


25.  Cntnl  Pvwwr  and  Light  Compuiy. 
Wast  Texas  UtUiOaa  Company,  Public 
Senrica  Company  of  Oklahoma, 
South  waatana  Electric  Power  Co. 

(Dodtat  No.  ERsa-eae-oooi 

Take  notice  that  on  November  12, 
1997.  Central  Power  and  Light  Company 
(GPL).  West  Texas  Utilities  Company 
(WTU),  Public  Service  Company  of 
Oklahoma  (PSO)  and  Southwestern 
Electric  Power  Company  (SWEPCO) 
(collectively,  the  CSW  Operating 
Companies),  submitted  for  filing  service 
agreements  under  which  the  CSW 
Operating  Companies  will  provide 
transmission  and  ancillary  services  in 
accordance  vrith  the  CSW  Operating 
Companies'  open  access  transmission 
service  tarift 

The  CSW  Operating  Companies  state 
that  the  filing  has  been  served  on  the 
affscted  customers  and  on  the  Public 
Utility  Commission  of  Texas. 

Ckanment  date:  December  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2«.  LeofavUla  Gas  aMl  Electric 


(Docfcal  Na  ER98-637-000| 

Take  notice  that  on  November  12, 
1997.  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
a  service  agreement  between  Louisville 
Gea  and  Electric  Company  and  CMS 
Marketing.  Services  aiid  Trading.  Inc.. 
under  Rate  CSS. 

Coaunent  date:  December  16, 1997,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  PECO  Energy  Conpaiqr 

(Dockat  No.  ER9»-«3«-O00| 

Take  notice  that  on  November  12, 
1997,  PECO  Energy  Company  (PECO), 
filed  a  Service  Agreement  dated  October 
29. 1997,  with  Cineigy  Resources.  Inc. 
(CRI).  under  PECO's  F'ERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff)- 
The  Service  Agreement  adds  CRI  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
October  29, 1997,  for  the  Service 
Agreement. 

PECO  stetes  that  copies  of  this  filing 
have  been  supplied  to  CRI  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  16. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


28.  Tampa  Electric  Campaay 

[Dockat  No.  ERM-e31MN»| 

Take  notice  that  on  November  13, 
1997,  Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  service 
agreements  with  Aulnimdale  Power 
Partners,  Limited  Partnership 
(Aubumdale)  for  firm  and  non-firm 
point-to-point  transmission  service 
under  Tampa  Electric's  open  access 
transmission  tariff. 

Tampa  Electric  proposes  an  effsctive 
date  of  October  17.  1997,  for  the  service 
agreements,  and  therefore  requests 
n^ver  of  the  Commission's  notice 
requiremenL 

Copies  of  the  filing  have' been  served 
on  Aubumdale  and  the  Florida  Public 
Service  Commission. 

Comment  date:  December  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  PICO  BMVgy  Conpaay 

(Docket  No.  BR9e-64(M)00|       • 

Take  notice  that  on  November  13. 
1997,  PECO  Energy  Company  (PBOO), 
filed  an  executed  Transmission  Agency 
Agreement  between  PECO  and  CNG 
Retail  Servicea  Corp.  (hereinafter 
Supplier).  The  terms  and  conditions 
contained  within  this  Agreement  are 
identical  to  the  terms  and  conditions 
contained  with  the  Form  of 
Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3. 1997,  as  part  of  the  foint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  P)M 
Utilitiee  at  Docket  No.  ERg8-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PECO  and 
an  alternative  supplier  participating  in 
PECO's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Conunent  date:  December  21, 1997,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
886  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211    * 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  proteste  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  vdshing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwooa  A.  Watsoo.  |  r.. 

Acting  Secntary. 

|FR  Doc  97-32173  Filed  12-8-47:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 
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Agency 

AcUvltiaa. 

CofiMnant 


propoaoa  bonaciion, 

Ralfom /Rebuild 
forlMSmdEarttar 


Modal  Year  Uftan  Bums 


:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


In  compHance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  teq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  follovring 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Retrofit  /Rebuild  Requirements  for  1993 
and  Eiriier  Model  Year  Urban  Buses, 
EPA  ICR  Number  1702,  OMB  Control 
Number  2060-0302,  expiration  date: 
01-31-98.  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspecte 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  February  9, 1998. 
AOOACSSES:  U.S.  Environmental 
Protection  Agency,  401  M  St  SW. 
Washington.  D.C.  20460.  Attn:  Engine 
Programs  ft  Compliance  Division, 
Retrofit/Rebuild  Program  6403J. 
Interested  persons  may  obtein  a  copy  of 
the  ICR  without  charge  upon  request  in 
writing  or  by  telephone  or  E-mail  at  the 
appropriate  number  below. 
FOR  FURTHER  WTORMATION  CONTACT: 
Anthony  Erb.  Telephone  Number.  (202) 
564-9259.  Facsimile  Number  (202) 
565-2057.  E-MAIL  Number 
Erb.Anthony9epamail.EPA.GOV. 

SiJPPLBIENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
operate  urtian  bus  fleets  in  regulated 
areas  and  equipment  manufocturen 
who  manufacture  retrofit/rebuild 
components  for  certification. 

Title:  Retrofit/Rebuild  Requirements 
for  1993  and  Earlier  Model  Year  Urban 
Buses  (OMB  Control  No.  2060-0302; 
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EPA  ICR  No.  1702.)  expiring  01/31/98. 
Abstract:  Section  2ig(d)  of  the  Clean  Air 
Act.  as  amended  in  1990,  requires  that 
the  EPA  promulgate  regulations  for 
urban  buses  that  (a)  Operate  in 
Metropolitan  Stetistical  Areas  (MSA)  or 
consolidated  MSA's  with  a  1980 
population  of  750,000  or  mora  (the 
program  could  be  expanded  in  ttie 
future  to  MSA's  of  less  than  750.000. 
under  section  219(c)  of  the  CAA):  (b)  era 
not  sub|ect  to  the  1994  or  later  lufaan 
bus  standards;  and  (c)  have  their 
engines  replaced  or  rebuilt  after  January 
1.199S. 

The  CAA  Amendments  require  the 
subject  urban  buses  be  retrofitted  to 
comply  with  an  emission  standard  that 
reflects  the  best  retrofit  technology  and 
maintenance  practices  reasonably 
achievable.  Under  these  provisions.  EPA 
set  new  requiremente  for  pre-1994 
model  yeer  urban  buses  effective 
January  1. 1995.  wfami  urban  bus 
engines  are  rebuilt  or  replaced.  The 
program  requires  that  the  particulate 
MnUsions  level  of  the  urban  bus  engines 
be  reduced  to  a  level  below  the  engines' 
original  particulate  level  through  the 
use  of  retrofit/rebuild  equipment  that  is 
certified  by  EPA.  The  program  will 
phase  itseLf  out  as  pre-1994  urban  buses 
are  retired  from  fleets. 

The  original  ICR  for  the  urban  bus 
retrofit/n^build  program  was  approved 
by  OMB  on  07/22/94  for  use  through  07/ 
31/97  and  later  approved  for  extension 
until  01/31/97.  Candidate  equipment  is 
approved  under  an  EPA  certification 
program  and  If  it  meets  cost  guidelines 
is  required  to  be  used.  If  no  equipment 
is  certified  for  a  particular  engine  the 
operator  is  required  to  restore  the 
equipment  to  its  original  or  updated 
configuration  based  on  the  currenUy 
available  rebtiild  kits  on  the  market  As 
of  July  1997.  seven  parties  have  certified 
ten  separate  equipment  kits  under  the 
program  over  a  two  year  period.  It  is 
estimated  that  5  equipment  certifi'en 
will  certify  equipment  during  a  given 
3rear  at  an  hourly  expenditure  of  an 
average  of  1 70  houn  per  certification 
application  including  testing, 
application  reporting  and  follow-up  on 
issues.  In  addition,  each  certifier  is 
expected  to  spend  approximately  40 
hours  per  year  on  record  keeping.  EPA 
will  conduct  1  audit  each  year  of  a 
certifier  of  equipment  to  review 
production  records  and  manufacturing 
operations  to  ensure  kits  are  built  and 
shipped  as  specified  in  the  certification 
notification.  The  burden  associated  with 
each  certifier  audit  is  estimated  to  be  24 
hours  for  the  certifier  to  accompany 
EPA  staff,  puU  records  and  review 
associated  paperwork. 


This  regulation  efiiects  approximately 
150  bus  operators  who  operate  fleets  of 
urban  buses  in  areas  that  are  affected.  It 
is  estimated  that  each  operator  will 
spend  10  hours  per  year  reviewing 
regulatory  requirements.  EPA  will 
request  that  up  to  50  of  these  operatora 
submit  information  on  their  fleet  each 
year  to  demonstrate  compliance  with 
program  requirements.  It  is  estimated 
that  each  operator  will  require  8  hours 
to  summarize  the  requested  information 
for  sulnmttal.  No  burden  hours  are 
associated  with  the  record  keeping  of 
this  information  as  it  is  expected  Uiat 
the  required  records  wrill  bs  kept  by 
operatora  during  the  normal  course  of 
Imsiness.  EPA  will  also  conduct  up  to 
12  audita  of  urban  bus  operator  fleets  to 
ensure  compliance  with  the  regulations. 
These  on-site  audits  involve  travel  by 
EPA  staff  to  the  site,  a  review  of  fleet 
records  and  physical  inspection  of  the 
buses.  The  burden  associated  with  the 
audita  is  expected  to  be  40  houn  for 
each  op«rator  audited.  This  includes  12 
houra  preparing  records,  20  houn 
accompanying  EPA  auditon  during  the 
audit  and  8  houn  to  follow-up  on 
issues.  "The  hourly  cost  associated  with 
the  above  requirementa  is  estimated  to 
average  $64.^3  for  each  of  the  above 
burden  areas. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  niunber.The  OMB  control 
numben  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
commenta  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  thb  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  aiid 
clarity  of  the  information  to  be 
collected;  and' 

(iv)  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  It  is  estimated  that 
the  annual  reporting  burden  for  this 
request  will  amount  to  6,173  hours.  It  is 
estimated  that  average  annual  reporting 


Inurden  for  afiiected  parties  will  ■mnaint 
to  29  houn  per  response,  the  propoeed 
frequency  of  response  is  annual,  and  it 
is  estimated  that  there  will  be  IKi 
respondenta  with  an  average  of  1.3 
responses  each  per  jraar .  Tba  cost 
burden  to  responduita  or  record  keepen 
resulting  from  collection  of  this 
information  is  estimated  to  be  $366,000 
per  yeer. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  Hif47lf>fing 
and  providing  information;  ad|ust  the 
existing  vrays  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  purees; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  November  2A.  1997. 

UdMrdaWBna. 

Acting  AssMoatAdamuatratar  far  Air  md 
Radiciion. 

(FR  Doc.  97-32187  Filed  12-«-«7;  8:45  am] 
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AGENCY 

IOPPTS-.140284:  FRL-S757-q 

Arrows  tn  CoiifWIaiillal  Bualnaaa 
Infofinatioii  by  U.S.  Conaumaf  Product 
Safety  Comtnisaion 

AOCNCT;  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  the  U.S. 
Consumer  Product  Safety  Commission 
(CPSC),  4340  East  West  Highway,  Room 
600-20.  Bethesda,  Maryland,  access  to 
information  which  has  been  submitted 
to  EPA  under  all  sections  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some  of 
the  information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  December  23, 1997. 
FOR  FURTMa  MFORMATMN  CONTACT: 
Susan  Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 


64830 
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E-545.  401  M  SL.  SW..  Washington.  DC 
20460,  (202)  554-1404.  TDD:  (202)  554- 
0551:  e-mail:  TSCA 
HoUineSepemail.epa.gov . 
•UPPLflKNTAIIY  WFOWMATION.  Under  a 
Memorandum  of  Undentanding  (MOU) 
dated  September  23.  1986.  CPSC  agreed 
to  EPA  procedures  governing  acceu  to 
CBI  aubiiiitted  to  EPA  under  TSCA.  hi 
accordance  with  40  CFR  2.306(h),  EPA 

has  ilefiel I  that  CPSC  wiU  raquiie 

acceaa  to  CBI  submitted  to  EPA  under 
all  sections  of  TSCA  to  perform 
•uocaasfully  their  reaponaibilltiea  undar 
the  Consumer  Product  Safcty  Act  and 
TSCA.  CPSC  personnel  will  be  given 
access  to  information  submitted  to  EPA 
ondar  all  secboos  of  TSCA.  Soma  of  the 
may  be  claimed  or 
ICBL 

In  a  previous  notice  published  in  the 
Federal  lagialw  of  November  5. 1992 
(57  PR  52775:  FRI^-4173-1).  CPSC  was 
authorized  for  access  to  CBI  submitted 
to  EPA  under  ail  sections  of  TSCA.  EPA 
is  issuing  this  notice  to  grant  CPSC  a  &- 
year  extension  to  its  TSCA  CBI  access 
under  the  existing  MOU. 

EPA  is  issuing  tnia  nolloe  to  inform 
all  submitters  of  infcmatian  under  all 
sections  of  TSCA  that  EPA  may  provide 
the  CPSC  access  to  these  CBI  materials 
on  a  need-to-know  basis  only.  All  acceas 
to  TSCA  CBI  under  this  MOU  will  take 
place  at  EPA  Haedquaitars  and  CPSC's 
4340  Bast  West  raghway.  Room  600-20. 
Bethesda.  MD  site. 

CPSC  will  be  authorixed  access  to 
TSCA  .CBI  at  its  facility  under  the  TSCA 
Confidential  BuMtnea  Infonnation 
Security  Mtutual.  Before  access  to  TSCA 
CBI  is  authorized  at  CPSCs  site,  EPA 
will  pssliotm  the  required  inspection  of 
iU  focility.  and  ensure  that  the  facilitiea 
are  in  compliance  with  the  manual. 
Upon  completing  review  of  the  CBI 
materials.  CPSC  will  return  all 
tranaforred  materials  to  EPA. 

ClaaiBBr  ii  for  access  to  TSCA  CBI 
under  tfiis  contract  may  continue  until 
September  30.  2002. 

CPSC  personnel  will  be  required  to 
sign  nondisclosure  sgreements  and  will 
be  briefed  on  appropriate  security 
proceduras  before  they  are  permitted 
to  TSCA  CBL 


ENVIROfNIENTAL  PROTECTION 
AGENCY 

(OPPTS-140M3:  Fm.-<7S7-7) 


Environmental  protection.  Access  to 
confidential  business  infonnation. 
Dated:  Novsmber  30.  1M7 


Actin$  Dinctor,  Information  Managammnt 
DMMioH.  Officm  of  Pollution  Pr&v»ntion  and 
Tfludcs. 

(FR  Doc  97-92181  rUod  12-»-S7:  8:4S  ami 


I  to  Confldantial  Busli 
InfomMllon  by  OeoiOQics  Inc. 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
ACnOM:  Notice. 


':  EPA  has  authorixed  its 
contractor,  Geologies,  Incorporated. 
5510  Cherokee  Avenue.  Suite  260, 
Alexandria.  Virginia  and  Geologies' 
subcontractor.  Eastern  Research  Group 
(ERG).  110  Hartwell  Avenue,  Lexington, 
Massachusetts  for  acceas  to  information 
which  has  been  submitted  to  EPA  under 
sections  4.  5,  6.  and  8  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some  of 
the  information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

OATO:  Access  to  the  confidential  data 
submitted  to  EPA  occurred  as  a  result  of 
Agency  approval  of  a  waiver  request 
dated  September  30, 1997,  granting 
Geologies  Incorporated,  and  their  Sub- 
contTKtor  ERG  Immediate  access  to 
TSCA  CBI.  This  waiver  was  necessary  to 
allow  Geologies  and  ERG  to  assist  widi 
providing  technical,  administrative,  snd 
computer  databeae  support  to  the  new 
chemicals  program. 

KM  ROTTMCR  WmnmATIOM  CONTACT: 
Susan  Hazen,  Director.  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency.  Rm. 
E-545,  401  M  St..  SW.,  Washington.  DC 
20460,  (202)  554-1404,  TDD:  (202)  554- 
0551:  e-mail:  TSCA- 
Hodl  I  w#Bpa  mail  .epa.gov . 

9umjBmmun  wtmmAnm:  Under 

contract  number  68-W7-0036, 
contractor  Geologies,  Inc..  of  5510 
Cheroiiee  Avenue,  Suite  260, 
Alexandria.  VA.  and  ERG  of  110   - 
Hart  wail  Avenue,  Lexington.  MA,  will 
asalat  the  0£fica  of  Pollution  Prevention 
and  Toxics  (OPPT)  in  providing 
technical,  administrative,  and  computer 
database  support  to  the  new  chemicals 

program.  

In  accordance  with  40  CFR  2.306(J). 
EPA  has  determined  that  under  EPA 
contract  number  68-W7-0036, 
Geologies  and  ERG  will  require  acceas 
to  CBI  submitted  to  EPA  under  sections 
4.  5.  6,  and  8  of  TSCA  to  perform 
successfolly  the  duties  specified  under 
the  contract.  Geologies  and  ERG 
personnel  will  be  given  access  to 
information  submitted  to  EPA  under 
sections  4,  5.  6,  and  8  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBL 


EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  4.  5. 6.  and  8  of  TSCA  that  EPA 
may  provide  Geologies  and  ERG  acceas 
to  these  CBI  materials  on  a  need-to- 
know  basis  only.  All  access  to  TSCA 
CBI  under  this  contract  will  take  place 
at  EPA  Headquarters. 

Geologies  and  ERG  will  be  authorized 
access  to  TSCA  CBI  at  EPA 
Headquarters  under  the  EPA  TSCA 
Confidential  Buaineae  Infonnation 
Security  Manual. 

Clearanca  for  access  to  TSCA  CBI 
under  this  contract  may  oootiiHie  until 
July  31.  2002. 

Geologies  and  ERG  p«'««""f<  will  be 
required  to  sign  nondlsclosura 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  I 
they  are  permitted  access  to  TSCA  CBL 


Envirtmmental  protection.  Access  to 
confidential  business  information. 
Dated:  Novaoibar  20. 1907. 


Acting  Director,  infonnation  klanagunent 
DtvUon.  Pollution  Pnv&ntion  and  ToxicM. 

(FR  Doa  97-32182  FUed  12-8-97: 8:45  am] 


ENVmONMBITAL  PROTECTION 
AGENCY 

[A0-FRL-40»-4i 

Exlafwlon  of  Period  of  SubtntMlon  of 
Sadlon  111(d)  I 

Munldpot  SoMd  < 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


f.  The  Administrator  has 
determined  that  it  is  necessary  to  extend 
the  submission  deadline  for  section 
111(d)  Plans  for  MSW  landfills  for  the 
Statss  of  Alaska.  Idaho.  Illinois. 
Kentucky.  New  Yotk,  North  Carolina. 
South  Carolina,  Tennessee.  Texas  and 
Washington  as  described  below.  The 
reasons  for  this  action  are  set  forth  in 
the  OMmorandum,  Reasons  for 
Extending  Municipal  Solid  Waste 
Landfill  Section  111(d)  Plan  Submittal, 
which  is  located  in  the  docket  and  on 
EPA's  website.  These  Plans,  which  are 
required  under  section  111(d)  of  the 
Clean  Air  Act  for  existing  landfills  (40 
CFR  part  60,  subpart  B),  describe  how 
the  State  or  Local  air  pollution  agency 
or  Indian  Tribe  will  implement  the 
MSW  landfill  emission  guidelines.  The 
guidelines  were  promulgated  on  March 
12. 1006  under  40  CFR  part  60,  subpart 
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Cc  (61  FR  9905).  The  Mction  111(d) 
Plans  were  due  December  12, 1906. 
ADDRESSES:  Office  of  Air  Radiation 
Docket  and  Infonnation  Center  (Air 
Docket  6102).  Room  M  1500.  U.S. 
Environmental  Protection  Agency, 
Attention:  Docket  No.  A-07-37. 401  M 
Street,  S.W.,  Washington.  D.C  20460. 
The  docket  may  be  inspected  between 
8KN)  a.m.  and  5:30  p.m.  on  weekdays, 
and  a  reasonable  fse  may  be  charfed  for 
copying.  The  Air  Docket  may  be  called 
at  (202)  260-7546.  The  EPA's  Ofllce  of 
Air  and  Radiation  Policy  and  Guidance 
website:  http://www.epa.gov/ttn/oarpg/ 
amend.html 

PON  FUNTHBI MRMMATION  OONTACT:  For 
New  York.  Ms.  Christine  DeRosa,  EPA 
Region  D,  290  Broadway.  25th  flora'. 
New  Yori:.  New  York  10007.  telephone 
(212)  637-^4022;  For  Kentucky,  North 
Carolina,  South  Carolina,  and 
Tennessee,  Mr.  Scott  Davis.  EPA  Region 
IV,  61  Forsyth  Street,  S.W..  Atlanta,  GA 
30303,  telephone  (404)  562-0127;  fat 
Illinois,  Mr.  Randolph  Cano,  EPA 
Region  V,  77  West  Jackson  Boulevard, 
Chicago.  IL  60604,  telephone  (312)  886- 
6036;  for  Texas,  Mr.  Mick  Cote,  EPA 
Region  VI,  1445  Roas  Avraiue,  Suite 
1200,  Dallas.  TX  75202.  telephone  (214) 
66S-7219;  for  Alaska,  Idaho  and 
Washington,  Ms.  Catherine  Woo,  EPA 
Region  X,  1200  Sixth  Ave.,  Seattie,  WA 
98101,  telephone  (206)  553-1814. 
SUPPI^ieiTARY  MFORMATION:  The  EPA 
promulgated  standards  of  performance 
for  new  MSW  landfills  and  emission 
guidelines  for  existing  MSW  landfills  on 
March  12, 1996.  These  standards  of 
performance  and  emission  guidelines, 
which  were  developed  under  section 
111  of  the  Cleen  Air  Act  (CAA).  regulate 
emissions  of  nonmethane  organic 
compounds  from  MSW  landfills. 
Section  111(d)  of  the  CAA  requires 
Stetes  to  submit  a  Plan  to  the  EPA  that 
addresses  how  States  will  regulate, 
implement  and  enforce  standards  of 
performance  on  existing  MSW  landfills. 
This  requirement  is  coctified  under  40 
CFR  60.23. 


However,  the  EPA  Administrator  is 
allowed  to  extend  the  period  for 
submission  of  a  section  111(d)  Plan 
under  40  CFR  60.27  whenever  he  <w  she 
determines  it  is  necessary.  Alaska, 
Idaho,  Illinois,  Kentucky.  New  Yovk. 
North  Carolina.  South  Carolina, 
Tennessee,  Texas  and  Washington  have 
all  shown  good  faith  in  developing  and 
committing  to  submit  their  Plsjos  ^  the 
dates  specified  in  this  notice.  Besed  on 
EPA's  analysis  of  the  State  requesta,  the 
following  extaosicxis  are  granted: 
Alaska,  Idaho  and  Tennessee  are 
granted  extensions  to  December  31, 
1907;  South  Carolina  is  granted  an 
extension  to  January  15, 1998;  Kentucky 
is  granted  an  extension  to  February  15, 
1098;  Washington  is  granted  an 
extensi(Hi  to  May  31, 1998;  North 
Carolina  is  granted  an  extension  to  July 
1, 1998;  New  York  is  granted  an 
extension  to  July  5, 1998  and  Illinois 
and  Texas  are  granted  extensions  to  July 
31, 1908.  The  memorandum.  Reasons 
for  Extending  Municipal  Solid  Waste 
Landfill  Section  111(d)  Plan  Submittal, 
mentioned  previously,  documents  their 
efibrts  and  explains  why  EPA  is 
granting  an  extension  Sot  the  sectim 
111(d)  Plan  submittals  to  these  State  air 
pollution  agencies. 

(Authority:  42  VS.C  7401-78nq) 

Dated:  December  3, 1997. 
Carol  M.  Brawnsr. 
AdminigtmtoT. 
(FR  Doc  97-32190  Filed  12-8-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AQENCY 

[Of>P-a0443;  Fltt.-6788-q 

Coftsln  Compflnieo;  Applicolions  to 
Reglsfr  Pesticide  Products 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 


products  containing  a  new  active 
ii^redient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(cK4)  of  the 
Federal  Insecticide,  Fnngtri<W>,  and 
Rodentidde  Act  (FIFRA).  a 


0ATC8:  Written  conunents  must  be 
submitted  by  January  8, 1998. 


By  mail,  submit  written 
comments  idoitified  by  the  document 
control  number  (OPP-30443)  and  tiw 
file  sjrmbols  to:  Public  Iniannatian  and 
Records  Integrity  Branch  (7502C), 
Infonnation  Reaotirces  and  Servfces 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St,  S.W.,  Washli^ton,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
1132,  CM  «2, 1921  JefiEaison  Davis  Hwy.. 
Arlington,  VA. 

Commento  and  data  may  also  be 
submitted  electronically  to:  opp-  * 

dockeli0epainail.epa.gov.  Follow  the 
instructions  under  "SUPPI^MENTARY 
INFORMATION."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  throu^  e-mail. 

Infcwnution  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  tnaTlcing  amj 
part  or  all  of  that  information  as  CBL 
Information  so  mari^ed  will  not  be 
disclosed  except  in  accordance  witii 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  1132  at  the  Virginia  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  MFORMATION  CONTACT:  The 
Regulatcny  Action  Leader,  Biopesticides 
and  Pollution  Prevention  Division 
(751 IW),  listed  in  the  table  below: 


Office  locafion/letephone  number 


Michael  Mendelsohn 

Unda  HoHis  ..»....._. 
Suku  Gonniihan 


5lh  Moor,  CS  #1,  703-308-8715,  e-fnaM:  mendeisohn.rTMt(e@epainail.epa.gov. 

Sih  II.,  CS  #1,  703-308-8733,  e-maii:  hoNis.lin(la@epamail.epa.gov. 
5th  n.,  CS  #1,  703-306-0524,  e-maii:  oonnithan.8utaigepamail.epa.oov. 


2800   Crystal    Drive,   AiSnglon. 

VA 
Da 
Do. 


SUPPLBIBfTARY  INTOnMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
an  active  ingredient  not  included  in  any 
previously  registered  producta  pursuant 
to  the  provision  of  section  3(c)(4)  of 


FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
l^  the  Agency  on  the  applications. 


Product  Containing  a  New  Active 
Ingredient  Not  Previeiisly  1 


1.  File  Symbol:  70688-R.  Applicant: 
EcoSoil  Systems,  10890  Thommint 
Road.  Suite  200,  San  Diego,  CA  92127. 
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Product  Name:  Ping  Fungicide. 
Fungicide.  Active  insrediant: 
PseudoaionoM  imreo^iens.  strain  Tx-1* 
at  1.0  percent.  Proposed  classification/ 
Use:  None.  For  the  control  disaaaea  on 
tui%rasa.  (Mike  Mendelsohn) 

2.  Pile  Symbol:  524-UOI.  Applicant: 
Monsanto  Company  700  14th  St..  NW.. 
Suite  1100.  Waahii^on.  DC  2000S. 
Product  Name:  Potato  Laafroll  Virua 
Replicase  Protein.  Plant-Peaticide. 
Active  ii^^ediaiit;  Potato  Laafroll  Virus 
Replicase  i*ro<ahi  and  the  ganatic 
material  necessary  for  its  production  at 
7  percent  Proposed  classification/Use: 
None.  This  pure  form  of  the  plant- 
peaticide.  PLRV  replicase  protein  as 
expwaaed  in  potato  cells  is  for  use  on 
potatoes.  (Linda  HoUU) 

3.  File  Symbol:  70644-R.  Applicant: 
LidoChem  Inc..  20  Village  Court,  Hazlet. 
N)  07730.  Product  Name:  eJCsPunga. 
Fungicide.  Active  ingredient: 
Monopotassium  Phosphate  (ICH2PO4  at 
idb  percent.  Proneaed  classification/ 
Use:  None.  For  the  control  of  powday 
mildew  OQ  apples,  cherries,  cucumbers. 

lagDes.  melons,  nectarines. 
,  peppers,  plunas,  summer  and 
wlntw  squash,  tomatoea.  watermelons, 
snd  roses.  (Suku  Oonnithan) 

Notice  of  appro«ral  or  denial  of  an 
application  to  register  s  pesticide 
product  will  be  aimounciBd  in  the 
Federal  >aglslsf.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  tagialer  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  coruidered  only  to  the 
extant  poasible  without  dela3ring 
processii^  of  the  application. 

The  official  recora  for  this  notice,  aa 
well  as  the  public  version,  has  beeo- 
established  for  this  notice  under  docket 
number  |OPP-30443|  (including 
comments  and  data  submiUed 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  peper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI.  is  availsble 
for  inspection  from  8:30  s.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  notice  record  is 
located  at  the  address  in  "ADDRESSES" 
at  the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-oackat9eiMineiI.epe.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  aooepted  on  dislcs  in 


WordPerfect  5.1/6.1  or  ASCn  file 
fonnst.  All  comments  snd  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  |OPP- 
30443].  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depoaitosy  Libcaiies. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  svailable  in  the 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  st  the  sddrses 
provided,  from  8:30  s.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
holidays.  It  is  suggested  that  persons 
intsrastod  in  reviewing  the  application 
file,  telephone  this  office  at  (703-30S- 
5805)  to  ensure  that  the  file  is  available 
on  the  date  of  intended  visit 

Aetbstttr  7  U.S.C  136. 

UstofSabfecIs 

Environmental  protection.  Pesticides 
snd  pest,  Product  registratioa. 
Dated:  NovMiber  20. 1997. 


I 

Dinctor,  Biop&atieidm  and  Pollution 
Pi»v9Htioii  DMsioa.  Officm  ofHaUdd* 

PtOfFOMtM^ 

[FR  Doc.  B7-S21M  Filed  12-8-97;  8:4S  am] 


EXPOfrr-MPOfrr  bank  of  the 

UNITED  STATES 


Notice  of  Open  Special 
Movieory  i«oninMiiee  oi 
Impofl  Bank  ol  the  UnNed 
(Ejiport-lmport  Bank) 


ExporV 


':  The  Advisory  Committee  has 
been  established  pursuant  to  the  Export- 
Import  Bank  Act  of  1945,  as  amended. 
to  advise  Export-Import  Bank  on  its 
peoipaBls  and  to  provide  comments  for 
incliuion  in  the  reports  of  the  Export- 
Import  Bank  to  the  United  Statea 
Congraaa. 

TMK  AND  nJkCf:  Thursday.  December  11 . 
1907.  at  9:30  a.m.  to  11:45  a.m.  The 
meeting  will  be  held  at  Export-Import 
Bank  in  Room  1143.  811  Vermont 
Avenue.  N.W..  Washington.  D.C.  20571. 
AOENDA:  The  meeting  agenda  will 
include  a  disciisaion  of  the  Best 
Practices  psper. 

PUauc  PAfma^ATlON:  The  meeting  will 
be  Open  to  public  participation,  and  the 
laat  10  minutes  will  be  set  sside  for  oral 
questions  or  comments.  Members  of  the 
public  msy  also  file  vrritten  sUtement(s) 
before  or  after  the  meeting.  In  order  to 
permit  the  Export-Import  Bank  to 
arrange  suitable  accommodations, 
members  of  the  public  who  plan  to 


attend  the  meeting  should  notify  Gloria 
Cabe,  Room  1214.  811  Vermont  Avenue, 
N.W..  Washington.  D.C  20571,  (202) 
565-3525.  not  later  than  December  9, 
1997.  If  any  person  wishes  auxiliary 
aids  (such  as  s  sign  Ijuaguage  interpreter) 
or  other  special  sccommodstions,  please 
contact,  prior  to  December  9.  1997. 
Gloria  Cabe.  Room  1214. 811  Vermont 
Avenue.  N.W..  Washington.  D.C.  20571. 
Voice:  (202)  565-3955  or  TDD:  (202) 
565-3377.  Publication  of  this  notice  was 
inadvertently  delayed. 
RmTHER  MRMMATiOi :  For  further 
information,  contact  Gloria  Cabe.  Room 
1214.  811  Vermont  Avenue.  N.W.. 
Washington,  D.C  20571.  (202)  565- 
3525. 


Genmxxl  Counsel. 

IFR  Ooc  97-32247  Filed  12-0-97;  IIM)  ami 


FARM  CREDIT  AOMM8TRATION 

Sunahlna  Act  MaatinQ!  Fann  CfadH 
Administration  Board 

AGENCY:  Farm  Credit  Administration. 
aUMMARV:  Notice  is  hereby  given, 
ptirsuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C  552b(e)(3)).  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATCt  AND  TMK:  The  regular  meeting  of 
the  Boerd  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  December  11, 
1997.  from  9KM)  a.m.  until  such  time  as 
the  Boerd  concludes  its  business. 
FOH  FURTHER  MFORMATION  CONTACT: 
Floyd  Fithian.  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 
AOORCSr.  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLeen. 
Virginia  22102-5090. 

SUPPLEMBirrARY  MFORMATION: 
Parts  of  this  meeting  of  tlie  Board  will 
be  open  to  the  public  (limited  space 
available),  and  parts  of  this  meeting  will 
be  closed  to  the  public.  In  order  to 
increese  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

OPEN  SESSION 

A.  Approval  of  Minute* 

B.  Report 

— Farm  Credit  System  Building 
Association  Quarterly  Report 
C  New  BusineMS 
Rcwulation 
— BC  Loan  Discounting  [12  CFR  Part 


Federal  Ragiatw  /  Vol.  62,  No.  236  /  Tuesday,  December  9,  1997  /  Noticas 


•4833 


614]  (Direct  Final) 

'CLOSED  SESSION 

D.  Report 
—OGC  Litigation  R^xnt 

Nate:  *  Session  aosed — Exempt  pursuant 
to  5  U.S.C  SS2b(c)  (10). 

Dslsd:  Dscsmbsr  5. 1997. 
Floyd  FMiaa. 

SecnUuy,  Paim  CndH  Administratitm  Board. 
(FR  Doc.  97-32327  nied  12-5-97;  12:49  pm} 


FEDERAL  COMMUMCATIONS 


|PA-f7-2963] 

LMDS  Auction  Na  17  Poalponad 

Released:  November  10, 1997. 

Keport  No.  AUC-17-C  (AncttoD  No.  17) 

In  an  effort  to  provide  a  greater 
opportunity  for  prospective  applicants 
to  participate  in  the  upcoming  Local 
Miiltipoint  Distribution  Service 
("LMDS")  auction,  the  Commissien  is 
postponing  the  LMDS  auction, 
originaUy  scheduled  to  begin  on 
December  10. 1997,  until  February  16, 
1998.  This  postponement  will  further 
opportunities  for  businesses  to  acceas 
additional  sources  of  capital  to  further 
the  advent  of  new  competition  in  the 
cable  television  and  local  telephony 
marketplaces. 

In  addition,  applicants  will  be  able  to 
take  advantage  of  the  World  Trade 
Organization  agreement  to  pursue 
additional  sources  of  finiinHng  and 
investment  The  Commission  has 
proposed  amendments  to  its  ndes  in 
response  to  the  WTO  agreement  Rules 
and  Policies  on  Foreign  Participation  in 
the  U.S.  Telecommunications  Market. 
Order  and  Notice  of  Proposed  Rule 
Making.  12  POC  Red  7847. 62  FR  32966. 
June  17, 1997.  Once  the  Commission 
has  adopted  final  rules  in  this 
proceeding,  the  Wireless 
Telecommunications  Bureau  will 
release  a  public  notice  explaining  how 
these  amendments  will  aniBct  LMDS 
applicants. 

Except  for  the  filing  dates  and  auction 
schedule,  information  provided  in 
previous  public  notices  and  the  LMDS 
Bidder  Information  Package  remains 
unchanged.  The  new  schedule  is  as 
follows: 

FCC  Fonn  1 75  filing:  5:30  p.m..  ET  Tuesday. 

January  20. 1998 
Upfront  Paymentt:  6  p.m.  ET.  Monday, 

February  2. 1998 
Mock  Auction:  9  a.m.  ET-3  p.m.  ET.  Friday. 

February  13,  1998 
Auction  Begins:  9  a.m.  ET  Wednesday, 

February  18. 1998 


For  further  information,  please 
contact  Louis  Sigalos  of  the  Wireless 
Telecommunications  Bureau.  Auctions 
and  Industry  Analysis  Division,  at  (202) 
418-0660. 

Federal  GRnmunications  Commission. 

MagaHaRoeMB  Sales. 

Secntaiy. 

[FR  Doc  97-32011  Filed  12-8-97;  8:45  am] 


=    FEDERAL  COMMUNICATIONS 


|!DA-f7-M97] 

Spactnim  Auction  SctiadiilaforlMe; 

Released:  Novsmbar  25, 1997. 

■apart  No.  AUC-17-C  (Anctioa  Ne.  17) 

This  Public  Notice  apprises  potential 
applicants  of  important  di^  for  several 
auctions  that  will  be  conducted  in  1998. 
The  dates  listed  below  may  be  subject 
to  change.  A  brief  summary  of  the 
wireless  sovices  to  be  auGticmed  is 
provided  below.  More  detailed 
information  ccmceming  each  of  these 
auctions  has  been  provided  or  will  be 
provided  at  a  later  date.  The  wireless 
services  to  be  auctioned  ate: 

Local  Affaihipoiiit  Diatrflnitkm  Service 
("LMDS") 

This  auction  wrill  consist  (^986  VMDS 
licenses  in  the  28  GHz  and  31  GHz 
bands.  Two  licenses  will  be  ofbied  in 
each  of  493  Basic  Trading  Arses 
("BTAs")  and  BTA-like  areas  in  the 
United  States.  One  license,  in  frequency 
block  A,  will  authorize  service  on  1.150 
megahertz  of  spectriun  in  both  the  28 
GHz  and  31  GHz  bends.  Block  A  (rfthe 
New  York  BTA  is  encumbered  by  a  pre- 
existing licensee  in  the  New  York 
Metropolitan  Statistical  Area.  The 
incumbent  licensee,  CellularVision  of 
New  Yorlc.  is  entitied  to  interference 
protection.  The  second  license,  in 
frequency  blodc  B,  wiU  authorize 
service  on  150  megahertz  of  spectnuc  in 
the  31  GHz  band.  Each  frequency  block 
encompasses  the  following  spectrum: 
Block  A  (1,150  megahertz):  28  GHz 

band:  27.500-28,350  MHz  and 

29,100-29.250  MHz  and  31  GHz  band: 

31.075-31.225  MHz. 
Block  B  (150  megaherU):  31  GHz  band: 

31.000-31,075  and  31.225-31.300 

MHz. 
Operations  to  take  place  in  the  29.100- 
29,250  MHz  band  are  governed  l^  47 
CFR  101.103(g)  and  (h).  101.113(c), 
101.133(d).  and  101.147(t),  which  are 
new  provisions  designed  to  £acilitate  the 
sharing  of  this  spectrum  by  LMDS. 
GSO/FSS  gateways,  and  MSS  feeder 


link  licenses.  These  provisions  alloir 
only  hub-to-subscriber  transmissioDS  by 
UdDS  licensees  in  this  band. 

KeyDateg 

Short  fonn  (POC  Form  1 75}  Ap^ication 
Deadline:  Jsnnaiy  20. 1998. 

Upfront  Payment  Deadline:  Fofaraaty  2. 
1998. 

Electronic  Bid  Submiesion  Software  CMar 
Deadline:  Fefaniaiy  2. 1998. 

Mode  Auction  Date:  Fsfaniaiy  13. 1098. 

Auction  Coounencaioient  Deie:  Febmaiy 
18. 1998. 

Further  details  on  this  spectrum  msv 
be  found  in  the  LMDS  Pint  Repott  ana 
Order.  CC  Docket  No.  92-297, 11  FCC 
Red  19005. 61  FR  44177.  August  28. 
1996:  LMDS  Second  Aeportand  Order. 
QC  Docket  No.  92-297,  FOC  97-62. 62 
FR  16514.  April  7, 1997  (recon. 
pending);  LA<DS  Order  on 
iiecoins»deiDtion..CC  Docket  Ne.  92-297. 
FOC  97-166. 62  FR  28373.  May  23. 
1997;  LMDS  Second  Order  on 
Racontideration.  CC  Docket  No.  92-297, 
FCC  97-323.  62  FR  48787,  September 
17. 1997;  Public  Notice,  "Auction  of 
Local  Multipoint  Distribution  Service." 
DA  97-2081. 62  FR  53629.  October  15. 
1997;  Public  Notice.  "Comment  Soi^ht 
on  Reserve  Prices  or  Minimum  Opening 
Bids  for  LMDS  Auction."  DA  97-2224. 
62  FR  55642.  Otitdber  27. 1997;  Public 
Notice,  "LMDS  Auction  Postponed     '' 
Until  February  18, 1998,"  DA  97-2352 
(releesed  November  10. 1997);  Public 
Notice.  "Opportonity  for  Repty 
Comment  on  Reaerve  Prices  or 
Minimum  Opening  Bids  for  LMDS 
Auction  Extended,"  DA  97-2420 
(released  November  18. 1997);  fmd  the 
LMDS  auction  Bidder  Information 
Package. 


220  MHz! 

This  auction  will  consist  of  908 
licenses  in  the  Phase  H  220  MHz 
service,  with  three  nationwide,  30 
Regional  Economic  Area  Groupings 
("220  MHz  REAGs")  and  875  Economic 
Arse  ("EA")  licenses.  The  licenses 
encompass  the  following  channels: 


Channels 

NoDonwiao  tsiocK. 

Channeis  51-60  „. 

10 

Chsnnats  81-90 

10 

Chwnels  141-150 

10 

EA  Block: 

A-  Channel  Groups  2. 13 

10 

B:  Channei  Groups  3. 16  . 

10 

C:  Otannel  Groupa  5.  18     .„ 

10 

D:  Channei  Groups  8. 19 

10 

£  Channel  Groups  171-180 

10 

The  Channel  Groups  indicated  in  the 
allocation  plan  are  the  5-channel,  non- 
contiguous assignments  identified  as 
"Group  Nos.  1, 2. 3"  etc..  in  Section 
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90.721  of  the  ConuniMion's  Rules.  47 
CFR9a721. 


Qienneii 

220  MHz  REAO  Bhwic: 

F.ChennelQpoupei.e.  11  .. 

15 

a- Ownnel  Qfoupe  4. 9.  14  .. 

16 

M:CtMnnelQroup«7.  12.  17 

15 

t  Ownnei  Group*  10.  15.20 

15 

Jt  Chennel  Qreupa  180-200 

15 

K0yDolm 

Short  fonn  (FCCPomt  175)  AppUeatktn 
Dtodline:  April  20.  IMC. 
Upfomi  Atyiiit  OwrfHw:  May  4.  leee. 

IMS. 

Further  details  on  this  spectrum  may 
be  found  in  the  220  MHz  Second  Report 
'  and  Order.  PR  Dockml  No.  09-552.  GN 
Docket  No.  93-252.  POC  96-27. 11  rcC 
Red  3668.  61  PR  3841.  February  2.  1097 
(recon.  pending);  and  220  MHz  Third 
Report  and  Order  and  Fifth  Notice  of 
Propoeed  Rulemaking.  PR  Docket  No. 
89-552.  RK4-8506.  GN  Docket  No.  93- 
252.  PP  Docket  No.  93-253.  FCC  97-57, 
02  FR  16004,  April  3. 1997  (recon. 
pending).  Public  notices  and  a  bidder 
information  package  will  provide 
upfront  payment  information  and 
specific  terms  and  conditions 
concemins  the  auction. 

The  FCC  services  also  tentatively 
plans  to  conduct  spectrum  auctions  for 
the  following  services: 
Broadband  Personal  Ck}mmtinicaUon» 

Senricee  ("PCS")  C  Block  Re- 

auetfon— 3rd  Quarter.  1908 
39  GHz— 3rd  Quarter.  1998 
Paging  (929 31  lAHz  bandh-^td 

Quarter.  1998 
900  MHz  Specialized  Mobile  Radio 

("SMR")  (Lower  80  and  General 

Category  ChanneU) — 3rd  Quarter. 

1998 
Location  Monitoring  Services  ("IMS"}— 

3rd  Quarter.  1998 
Public  Coast  Stations— Ath  Quarter, 

1998 
Pending  Analog  Broadcast  Licenses  for 

Commercial  Radio  and  Television 

Station»-Ath  Quarter.  1998 

FCC  Auctloiie  Telephone  Number  and 
Internet  Site 

All  interested  parties  should  contact 
the  FCC  National  Call  Center  at  888- 
CALL-FCC  (888-225-5322),  Option  §2, 
to  request  to  be  put  on  the  mailing  list 
for  bidder  information  packages  for  the 
auction  or  auctions  in  which  they  are 
interested  in  participating.  By  doing  so, 
potential  applicants  ensure  that  they 
will  receive  a  bidder  information 
package  detailing  the  specific  terms  and 
conditions  of  tJia  auction.  This  is  the 
only  telephone  number  to  contact  to  be 


pieced  on  a  mailing  list  for  upcoming 
auctions. 

In  order  to  keep  appciaed  of  the  FOC's 
aoction  schedule  (which  Is  subject  to . 
change),  reports  and  orders,  public 
notices,  and  all  other  relevant  auction- 
related  documents,  the  FCC  strongly 
edvises  that  all  interested  parties 
regularly  visit  its  Internet  web  site.  The 
Worid  Wide  Web  ("www")  URL  address 
for  the  Auctions  Home  Page  is:  http:// 
www.fcx.gov/wtb/auctioas.htinl. 

BkUer  Alerts 

•  Tlie  Commission  does  not  approve 
any  individiud  investment  proposal,  nor 
does  it  provide  a  warranty  with  respect 
to  any  license  being  auctioned.  Potential 
applicants  and  investors  are  reminded 
that  winning  a  license  in  an  FOC 
spectrum  auction  is  not  a  guarantee  of 
success  in  the  marketplace. 

•  The  FCC  makes  no  representations 
or  warranties  about  the  use  of  spectrum 
for  particular  services.  Applicants 
should  be  sware  that  an  FCC  auction 
represents  an  opportunity  to  become  an 
FCC  licensee,  subject  to  certain 
conditions  and  regulations.  An  FCC 
auction  does  not  constitute  an 
endorsement  by  the  FQC  of  any 
particular  services,  tadmologies.  or 
products,  nor  does  an  PCC  iic:ense 
constitute  a  giiarantee  of  busineae 
success.  Applicants  should  perfom 
their  individual  due  diligence  before 
proceeding,  as  they  would  with  any  new 
business  ventiuv. 

•  The  Federal  Trade  Oonunission 
(FTC)  has  fooiui  that  some 
unscrupulous  individuala  have 
designed  investment  ulieiiies  around 
llcansiia  auctioned  or  to  be  auctioned  by 
the  PCC.  Investors  or  potential  Investors 
with  inquiries  or  complaints  about 
specific  investment  ofTerings  may  call 
the  filational  Fraud  Information  Center, 
1-800-876-7060.  or  vUit  that 
organisation's  Internet  web  site  at 
www.fraud.org.  They  also  may  contact 
their  state  attorney  general  or  state 
caqx>rations  office.  The  FTC  and  the 
Securities  and  Exchange  Commission 
(88Q  receive  complsints  on  investment 
fraud  and  offer  consumer  education 
materials.  Investors  or  potential 
investors  may  contact  the  FTC  at  (202) 
326-3128  or  visit  iU  Internet  web  site  at 
www.flc.gov.  and  may  contact  the  SBC 
at  (202)  942-7040  or  visit  its  Internet 
web  site  at  %vww.secgov. 

•  Potential  applicants  should  also  be 
aware  that  several  pending  rulemaking 
proceedings  are  considering  changes  to 
many  of  the  Commission's  auctions 
rules,  including  whether  to  continue  to 
pennit  small  businesses  to  pay  for 
licanaaa  won  in  installment  payments 
and  with  respect  to  attribution  of  gross 


revenues  of  investon  in  and  affiliates  of 
small  businesses.  Amendment  of  Part  1 
of  the  Commission's  Rules — 
Competitive  Bidding  Proceeding,  WT 
Docket  No.  97-62.  ^der.  Mematandum 
Ofnnion  ai\d  Order  and  Notice  of 
Propoeed  Rule  Making.  FCC  97-60, 12 
FCC  Red  5686.  62  FR  13540.  March  21, 
1997;  Amendment  of  Part  90  of  the 
Commission's  Rules  to  Provide  for  the 
Use  of  the  220-222  MHz  Band  By  the 
Private  Land  Mobile  Radio  Service,  PR 
Docket  No.  89-552,  Third  Report  and 
Order  and  Fifth  Notice  of  Proposed 
Rulemaking.  FCC  97-57.  62  FR  16004. 
April  3, 1997  (recon.  pending);  Revision 
of  Part  22  and  Part  90  of  the 
Commission's  Rules  to  Facilitate  Future 
Development  of  Paging  Systems.  WT 
Docket  No.  96-18,  Second  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking.  FCC  97-59, 12  FCC  Red 
2732.  62  FR  11616,  March  12. 1097 
(recon.  pending);  and  Amendment  of 
Part  90  of  the  Qimmission's  Rules  to 
Facilitate  Future  Development  of  SMR 
Systems  in  the  800  MHz  Frequency 
Band,  PR  Docket  No.  93-144, 
Memorandum  Opinion  and  Order,  FCC 
97-224.  62  FR  41225.  July  31, 1997). 
Changes  have  been  adopted  with  respect 
to  foreign  ownerahip  of  U.S. 
telecommunications  facilities.  Rules  and 
Policies  on  Foreign  Participation  in  the 
U.S.  Telecommunications  Market.  IB 
Docket  No.  97-142.  Market  Entry  and 
Regulation  of  Foreign-Affiliated  Entities. 
IB  Docket  No.  95-22.  Report  and  Order 
and  Order  on  Reconsideration,  FCC  97- 
398  (adopted  November  25. 1997). 
Finally,  potential  applicants  shotild  be 
aware  that  when  PCC  licenses  are 
subject  to  auction  [i.e..  because  they  are 
mutually  exclusive)  the  recently  enacted 
Balanced  Budget  Act  of  1997  calls  upon 
the  Commission  to  prescribe  methods 
by  which  a  reesonable  reserve  price  Mrill 
be  required  or  a  minimum  opening  bid 
established,  unless  the  Commission 
determines  that  a  reserve  price  or 
minimum  bid  is  not  in  the  public 
interest  Section  3002(a),  Balanced 
Budget  Act  of  1997,  Public  Law  105-33. 
Ill  Stat.  251  (1997);  47  U.S.C. 
3O90X4MF).  The  Commission's  authority 
to  establish  a  reserve  price  or  minimiun 
opening  bid  is  set  forth  in  47  CFR 
1.2104(c)  and  (d).  The  Commission  is 
presently  considering  the  use  of 
minimum  opening  bids  in  the  LMDS 
auction,  and  will  comply  vrith  the 
requirements  of  the  Balanced  Budget 
Act  with  respect  to  the  other  auctions 
listed  herein.  Public  Notice,  "Comment 
Sought  on  Reserve  Prices  or  Minimum 
Opening  Bids  for  LMDS  Auction."  DA 
97-2224. 62  FR  55642.  October  27. 
1997;  and  Public  Notice,  "Opportunity 
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for  Keply  Comment  on  Reserve  Prices  or 
Minimum  Opening  Bids  for  LMDS 
Auction  Extended."  DA  97-2420 
(released  November  18. 1997). 

For  further  information  contact 
LaVonia  Connelly,  Ruby  Hough,  or  Lisa 
Hartigan.  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660. 

Fadatal  Coaummicatioos  Commission. 


Secrataiy. 

(FR  Doc.  97-32012  PUsd  12-8-97;  8:45  am) 

■LUNQ  oooc  sns-si-# 


FEDERAL  MARITIME  COMMISSION 

Noliee  of  AgreenMnt(s)  nied 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1964. 

Interested  perties  cm  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission.  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington.  DC  20573,  within  ID  days 
of  the  date  this  notice  appeets  in  the 
Federal  Registar. 
Agreement  No.:  203-009857-006. 
T^th:  Florida-Caribbeen  Cruise 
Assodetion. 

Parties: 

Cape  Canaveral  Cruise  line 

Carnival  Cruise  Lines 

Celebrity  Cruises 

Costa  Cruise  Lines 

Cunard  Line  Ltd. 

Disney  Cniise  Line 

Holland  America  Line 

Norwegian  Cruise  Line 

Premier  Cruises 

Princess  Cruises  •• 

Regal  Cruises 

Royal  Caribbean  International 

Synopsis:  The  proposed  amendment 
restates  the  Agreement.  In  addition,  it 
makes  changes  to  the  composition  of  the 
Agreement's  executive  committee  and  to 
the  Agreement's  membership  eligibility 
provisions. 

Agreement  No.:  202-011375-035. 
Title:  Trans-Atlantic  Conference 

Agreement 
Auiies: 

Atlantic  Container  Line  AB 

Cho  Yang  Shipping  Co.,  Ltd. 

See-Land  Service.  Inc. 

A.P.  MoUer-Maersk  Line 

P&O  Nedlloyd  B.V. 

Hapag-Lloyd  Container  Linie  GmbH 

Mediterranean  Shipping  Co.,  S.A. 


DSR-Senator  Lines 

Pol-Atiantic 

Orient  Overseas  Container  Line  (UK) 
Ltd. 

Transportacion  Maritime  Mexicena, 
S  A.  (to  C.V. 

Neptune  Orient  Lines  Ltd. 

Hyundai  Merchant  Marine  Co.,  Ltd. 

P&O  Nedlloyd  Limited 

Nippon  Yusen  Kaisha 

Tecomat  S.A.  de  CV. 

Hanjin  Shipping  Co.,  Ltd. 

Snyopsis:  The  proposed  modification 
establidies  guidelines  concerning  the 
application  of  the  inland  portions  of 
through  rates,  currency  adjustment 
fisctor  options,  and  other  assessorial 
charges  in  successive  years  of  multi-year 
service  contracts. 

Agreement  No.:  232-011566-001. 
THIe:  NSCSA/Wallenius  Line  Space 

Charter  Agreement 

Airtier  National  Shipping  Company 
of  Saudi  Arrina.  Wallenius  Redwtema 
AB. 

Synopsis:  The  proposed  modificatitm 
extends  the  duration  of  the  Agreement 
until  Decemb«  31,  2000.  The  parties 
have  requested  a  shortened  review 
period. 

By  Order  of  tlie  Federal  Maritima 


Dated: 


3. 1W7. 


a 


Assistant  Ssaetary. 

(FR  Dnb.  97-32115  Filed  12-8-97;  8:45  am] 


FEDERAL  MARfTIME  COMMISStON 


OoMnFraiglit 

AppnCMni 

Notice  is  hereby  given  thet  the 
following  applicants  have  filed  with  the 
Federal  Maritiine  Commission 
applications  for  licenses  as  ocean  freight 
fonvarders  pursuant  to  section  19  of  &e 
Shipping  Act  of  1984  (46  U.S.C.  app: 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reeson  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  D.C.  20573. 
Pathfinder  Lo^stics,  10406  8th  Avenue 

So,  SeatUe,  WA  98168-1503,  Arthur 

L.  Griffin,  Sole  Proprietor 
J~t  International,  63-25B  Bourton 

Street,  «2B.  Rego  Park,  NY  11374, 

James  Lee,  Sole  Proprietor. 
Apparel  Transportation,  Inc.,  3101 

Northwest  74th  Avenue,  Miami.  FL 

33122,  Officas:  Leo  Del  Calvo,  Jr., 

President;  Antonio  Yunta,  Vice 

President 


Dsled:  DHnwiibsr  3. 1997. 
Ronald  D.  Mnrpby, 

Assistant  Secretary. 

[FR  Doc.  97-32085  Filed  12-a-e7;  8:45  hb) 

)000K< 


CsnoeMnon  of  Twifia  of  Cohmmii 

wUnMrs  oy  WOTBr  HI  hW  rOfWQn 

(MNnmense  oi  vie  urmeo  sbm  ana 
SiMpoiwiOfi  of  Ooacn  FiuiqM 
roneuraer  uoenuee  lor  rvnure  lo  rue 
Antf-Rabsle  Certiflcstions 

The  Federal  Maritime  Commission's 
regulations  at  46  CFR  582.1(a)  and 
582.3(a)  require  every  common  carrier 
by  water  and  licensed  ocean  freight 
forwarder  in  the  foreign  commerce  of 
the  United  States  to  file  an  Anti-Rebate 
Certification  ("ARC')  with  the 
Commission  no  later  than  December  31 
of  each  even-ntunbered  year. 

By  certified  letter  dated  August  1, 
1997,  the  Commission  wrote  to  certain 
common  carriers  and/or  licensed  oceen 
freight  forwarders  who  had  fisiled  to  file 
the  ARC  due  in  December  1996.  In  that 
letter,  and  in  a  notice  published  in  the 
Federal  lagislsr  on  August  22. 1997 
("Notice"),  the  Commission  advised 
that,  if  within  45  dajrs  of  the  certified 
letter's  date,  they  had  not  either  filed  an 
ARC  or  established  that  it  had  been 
filed,  the  tarifb  of  the  common  cerrien 
would  be  cancelled  in  eccordance  with- 
46  CFR  S14.1(c)(lXiiiKC)  and/or  the 
licenses  of  the  ocean  freight  forwarders 
would  be  suspended  in  accmdanoe  widi 
46  CFR  510.ie(aX6). 

ThwB  were  656  common  carrien  and/ 
Or  licensed  ocean  freight  forwarden 
listed  in  the  Notice.  Five  hundred  four 
(504)  of  these  carriers/forwarders  filed 
the  required  ARC  Accordingly,  these 
parties  have  satisfied  the  fil^ 
requirement,  thus  their  tariCb  will  not 
be  cancelled  nor  will  their  licenses  be 
suspended.  (These  parties  are  listed  in 
AttachmentC)  The  remaining  parties 
either  did  not  respond  by  filing  an  ARC 
or  if  they  did  respond  indicated  that 
they  are  no  longer  operating  as  common 
carriers  in  the  foreign  commerce  of  the 
United  States  or  as  oceen  frei^t 
forwarders. 

Accordingly,  notice  is  herri>y  given 
that  the  foreign  tariffs  for  the  common 
cairien  listed  in  Attachment  A  are 
cancelled  effective  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  Notice  is  further  given  that  the 
oceen  freight  forwarder  licenses  for  the 
firms  listed  in  Attachment  B  are 
suspended  effective  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  This  suspension  shall  remain 
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in  dbct  until  such  time  as  the  lie 
it  leinstited  by  the  Commission  alter  an 
•nti-rabat*  mtification  is  filed.  The 
firms  listed  in  Attachments  A  and  B 
were  notified  of  this  action  by  certified 
mail,  return  receipt  requestea  on 
November  25. 1997.  Notice  Is  further 
given  that  the  common  carriers  and 
Ucansed  ocean  freight  fomrarders  listed 


in  Attachment  C  have  either  filed 
ARC'S,  cancelled  their  foreign  tariffs  or 
have  had  their  ocean  freight  forwarder 
licenses  revolced  for  other  reasons. 

Therefore,  it  is  ordmnd  that  the  tariffs 
of  the  carriers  listed  in  Attachment  A 
tn  cancelled.  • 

Jit  IS  further  ordered  that  the  ocean 
freight  forwarder  licenses  of  the  firms 


listed  in  Attachment  B  are  suspended 

until  such  time  as  the  license  is 

reinstated  by  the  Commission. 

■lyMtUVaalMkla. 

Dlnction.  Bureau  ofTarifft,  Certtficatkm  and 

LicenMing. 

AWirhMSI  Ar-OtganfaatieB  Wat 


Oig.No. 


0122SO 
013287 
010663 
000156 
011106 
012296 
011312 
012741 
013180 
013378 
011633 
013151 
011066 
013177 
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•       ■       "^ 

-»..■....... ....... ...,.„ 

013636 

014204 

012074 

012064 

011620 

007466 

012104 

012S61 

013211 

011803 

007968 

011723 

013527 

013206 

012840 

012817 

013110 

007318 

011017 

012S07 

013000 

013470 

014481 

006806 

013753 

014366 

012363 

000318 

012450 

013368 

010625 

010604 

007529 

012443 

012926 

006016 

010414 

007837 

010362 

013244 

013121 

006625 

013101 

006034 

012331 

010634 

013006 

013068 


AX.&.  Asaoaazione  Logistica  Spedizioniart  S.R.L 

A.R.T.  Ocean  Navioalion  Shipping  Line  UmHad. 

Abeoua  Traraports  8  Fofwaider  Ud. 

ABC  ContameiWne  N.V. 

ACB  Ooaan  Line.  Inc. 

Aghculluf  Innaalmant  EKpert.  Inc. 

AQTOiafL  Inc. 

Aiwifa  Pifpfeaa  liilaiiieliuiial  Iiil. 

B.R.  Oaeapraaa  Ltd. 

Bahamas  ProvUar  Line  LKL 

BaMc  Shipping  Co.  (U.SX).  hw. 

Denemarm,  uaanio  h. 

Baal  OonWnar  Una  LKL 

Biacayne  Shipping  S.A.,  Inc. 

Black  Sea  Shipping  Company. 

Btack  Sea  Tranaport  Lkl 

Bofien  Aganciaa  Inc. 

weaKvvougn  miafnaBonai  Co.,  mc 

C.B.  MarineA  Englnearing Ply.  LM. 

CapQO  Syalama  Wondwida,  Inc. 

CaribOcaan  Shipping,  Inc. 

Caaptan  Shipping  Company. 

Caloor  Sarvloaa  hie. 

CNna  Eaalam  Expraaa  (H.K.)  Ud. 

OAkMi    iHi  >,■  ■! 

unia,  NBcnBaL 

Chu  Kong  Shipping  Ca,  LH 
Columbia  Shipping,  Inc.  (Houalon). 
Comal  Unaa  Agency.  Inc. 
Commnal  TransportaHon.  Inc. 
Companie  AiganMne  da  Nawegacion  imaroceanice  3X 
Comann  FraIgM  (F.E.)  Pla  LkL 
Comami  FraigN  (Thaland)  Ca.  Ltd. 
Conlinantal  Saaoofp  Shipping.  Ltd. 
Cuban  Caribbean  Shipping.  Inc. 
Daly  Smart  Shipping  Ca.  Ud. 
Dutch  Air  B.V. 

EES  Shipping  (NSW)  Ply.  LKL 
EmbonaU.S^. 

Empieae  Unaea  MarNimaa  AigenHnas  8A 
Eamaraidi  Shipping  Company. 
Eapirihi.  Euganio  S. 

Elamal  Chain  Shipping  Enlerpriae*  Limitod. 
Expraaa  (HK)  Ca.  Lid. 


Expreaa  Shipping  Unaa.  Inc. 

Fly  Dragon  Shipping  Lid. 

Foong  Sun  Shipping  (Pl^  Lid. 

Qaneaia  Conuynar  Line,  LkL 

Qreenaky  Shipping  Lkl 

QrilMhs  Una,  Inc. 

Quardahip  America.  Inc. 

HH  &  Dalem^  Group  LkL 

Hub  Cty  Loa  Angelea  Tanninala.  Inc. 

neai  oonaoaoanrs  Ln. 

Independent  Marina  ConauHants  kKx 

Inter-Maritime  Conliiner  Lines  Inc.  (IMCg. 

Intergtobel  Shipping  Company  Limited. 

Intematkxial  Moving  Service.  LkL 


Hwana  uonaoaoanra.  mc. 

Wa  DonMcane  da  Palreleoa  Cofpondkia 

Natetf  Group,  Inc. 

JaUaraon  Shipping  LM. 
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Dig.  No. 


010678  .. 

007132  .. 

013441  .. 

008038  .. 

006686  .. 

011670  .. 

006064  „ 

011792  .. 

013382  - 

010674  „ 

012020  .. 

013644  ., 

012860  .. 

009016  - 

006617  „ 

012060.. 

012621  ^ 

013667.. 

001818  .. 

011236  ... 

011046  ... 

008128  ~ 

000792  _. 

013132  _ 

013134  .. 

011192  .- 

012513  ... 

011284  ^ 

013062  .„ 

012046. 

012106  ... 

011000  ... 

012641  ... 

612837  ... 

013015  ... 

013090  -. 

000868... 

011683  » 

006214  ... 

013590  ... 

014106  ... 

010477  ... 

01UB26  „ 

013241  ... 

012737  ... 

006237  .... 

007364  ... 

012602  .... 

013102  ... 

012031  .. 

013235  „. 

012S68  .... 

010387  .„. 

011981 

014010 

012889 

011704 

006426 

013807 

011196 

01 3756 

000545 

008414 

013718 

012307 

012843 

013663 

011715 

010397 

007836 

014083 

000073 

014424 

011317 


^         ~  ~_~~   ...... 
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Jieng  Tong  Compeny  UmHad. 

JoMvLkL 

K  &  M  Shipping,  kn. 

Keltona  Shipping  Ca,  Ltd. 

Kam  imamaHonal  Una 

Keanlimis  Shipping  Company. 

KhkUne.LkL 

Ko.  Young  Hea 

L«imer  Shippkig,  kw. 

Laser  Lines  LkL  AB. 

Lockeon  OerviceB  'JmMad. 

Marine  LogWica.  Inc. 

Merilime  de>Quk«ana  Roo.  SA  da  C.V. 

Mercury  Oeeen  Fright  Foraiardar  Co.  Lid. 

MarKBan  stripping  una,  inc. 

MsKteanGiifUna 

Mexus  Ro/Ro  Line,  k«. 

Myung  Ma  Trans  Ca,  LkL 

NaHortsI  Shipping  .Cofporalion  ol  the  Phiippines. 

NaMiama  Inlanniencenoa.  S.A 

Newhnar  Unaa.  C.A 

Niwn  linyu  Kaisha,  LkL 

NovDcargo  USA.  inc. 

Ocean  ^igla  Conlainar  Una  inc. 

OoeenGaneral  Inc. 

Oceanic  Uoyd  Limited. 

Orion  MariMmo  LkL 

P&l  Shipping  LM. 

Pacific  FreHiM  Services  Umiled. 

Pewl  Delta  Shipping  Co..  IM. 

Pinoy  Cargo  Freight  Forwarders,  Inc. 

Polar  StewnaNp  ant  Commerce  Company  Inc. 

Portaerv  UmHed. 

Prime  Trade  &  Transportation  Limilsd. 

Prbfesskxtal  Cargo  Services  Inti  Ina 

Project  Asia  Stewnship  Umiled. 

Randy  Express,  \nc 

RapU  Transport  LkL 

Roiojchu  Marine  Corporation. 

Rola  Shipping  Compeny  Limited. 

Royal  Marine  Shipping.  Inc. 

Saga  Transport  (HK)  LkL 

Savannah  Sound  Maritime  Company  Limited. 

Sdiwaben  Express,  Ina 

Sea  Road  Shiisping,  SA 

SeMn  Tranaport  International  Lkl. 

Shu,  Frank  Tao-Ching. 

Shui  Nam  Navigatkxi  (H.K.)  LkL 

Slam  Paeira  International  Co.,  Lid. 

Sino-Place  Limited  (CiMomia). 

Southeastern  Shipping  Lines,  LkL 

Sovereign  Container  Lines  Limited. 

Sungvrao  Shipping  Co.,  Ud. 

Sunlex  Stripping  Limitod. 

Surmy  Island  Frieght  Services  Inc. 

TCASRL 

TeHux  Shipping  LkL 

Textiles  Trans  International  LkL 

THan  Carriers  Limitod. 

Top  Harbour  Shipping  Ud. 

Totaknar  Transporte  CA 

Trade  Ocean  Une.  Lid. 

Trans  Power  Intematkinai  Fonwarder  Corp. 

Transeurochart  Company  LkL 

Translink  Shipping  Ltd. 

Treasure  Coast  Tranaport  Company.  Inc. 

Trenton  Container  Line  LkL 

Trepkal  Freight  Consolidetors.  Ina 

Trust  Forwarder  &  Consoidalor,  Ina 

United  American  Consoidalors,  Corp. 

United  States  Ukraine  Shipping.  Ina 

Universal  Akx)  LkL 

Universal  Transports  LkL 

Vane  San  Shipping  Company  Lkl. 
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Og-Na 

O11M0      ,  - 

VcoMpTMs  Unat,  Inc. 

012357 

Oi?iM ,       ,-,,       , «,, 



Venlurw  Shipping  Inc. 

VMnam  Sa*  Transport  and  Chartaring  Company. 

Voiainer  Far  East  BV. 

011191    , 

013148 _.- - 

019939                                                                                      . 



WwiHai  Lines  Ud. 
\Moodtoaa  SNppmg  Limttad. 
Wortd-Track  PadHc  Linaa  Ltd. 

011614    „ 

013064 

011963  ....„ - .-.   .. 



Wortd«My  SMpping  mc. 

Zhu  Shang  Trwwportatton  (HK)  Co  Udi 

Org.Na 


007546  ... 
012753  .... 
011664  ... 
006477  .... 
006347  ... 
006125  .... 


Ar^p*  Tranaport  Ud. 

CaftMcaon  Inc. 

Qtobal  Intemaiionai  Forwarders  Inc. 

Kaly  Intemaiionai  Fonwardbig  Co.,  In& 

Sam  Young  TransportaUon.  Inc. 

Saudbiwaal  Tran^XMleMon  4  Traffic  Sanrioaa. 


Org.Na 


006419 


004326 
013667 
006266 
006629 

012036 
006666 
012754 
013666 
013162 
P06436 
013024 
002156 
006667 
012161 
0142S1 
004756 
012283 
004801 
011466 
014610 
010306 
012017 
013601 
011460 
012603 
012S07 
000022 
004160 
012297 
012523 
013000 
014015 
012290 
013647 
012730 
011804 
006617 
013341 
012647 
006786 
000462 
014362 


0042SS 








— ~ 



M  A  ronMravig  vompany. 
A.H.  Cartar  A  Aaaccitas.  Ina 
A.R.  Savage  6  Son,  ina 
A.L.S.  imamafHonai  Tranapoftalion  (U.S.A.)  Inc. 
AAA  riai^ii  rDrwanang  company,  inc. 

ABO   I  li  I    *    1    i       * 

ADO  naemae  wc 

ABBA  SNpplng  Unea.  Inc. 

nW./  rfBigni  rmwwQBTB,  mc. 

ABCO  MamaMoniy  Freight  (H.K.)  Ud. 

Able  FraigM  Senrlcea,  Inc. 

Acap.  Conaoiacion  P. 

Aooord  Shipping  Co.,  ktc. 

Ace  rorwwdlng.  Inc. 

Ace  Shipping  Corp. 

Aempac  Syalem,  Ino. 

Aero  ExpedHed.  Inc. 

Av  e  \/oeen  irearTwoonei,  inc. 

Air-Mar  Shipping,  Inc. 

Air-Sea  imamaBonal,  Inc. 

Air/Sea  Fonwardktg  Gpartalrt.  Ina 

AirooneK.  Ina 

Akemi  &  Co..  Inc 

AJbini  &  PWgiiani  Spa. 

Atcaia,  Lucia. 

Al  Amertcan  Worlitafida,  Inc. 

AH-wys  Caf<go  Servicee,  Inc. 

AMance  Broicars  Intemaiionai,  Inc 

ANyn  Inlsmaliortal  Servioas.  Inc 

AJmoorp  Proved  Trarttport,  Inc 

Alorw)  Shipping  Company. 

Alpha  imamalionel  Cargo  SerMces,  LP. 

AMCO  Shipping  imamaHonal  LImilad. 

Amertord  FMS,  Inc 

America  Worldwide  Inc 

American  Business  Lines  Inc 

American  International  Broitaraoa.  Inc 

American  Unal!  Inc 

American  Orte  FraigM  Forwardara,  Inc 

American  racNng  a  stnippaig,  inc 

American  President  Busineas  LogiaUca  Servioea,  LJd. 

American  Ship  Martagement.  Inc 

Amzone  Intemetionel.  Inc 

ANRInc 

AP  Transport  Servicea.  Inc. 

Arabian  NaNorwl  Shippkig  Corp. 

Arauio.  Ramoa 
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010.  Na 


011331 

010600 

012163 

014211 

013672 

008636 

0q7363 

006033 

014347 

007664 

010660 

011566 

012180 

010791  . 

0O0S3O 

013116 

014336 

013868 

004662 

004240 

014100 

014388 


jp14363 
006672 
013454 
004360 
006367 
013747 
000796 
012150 
008841 
004874 
006136 
00668^ 

013156 
011176 
007467 
004750 
011223 
013436 
012636 
ffl)06flff 
00f7462 
011360 
014463 
010672 
012808 
012626 
013380 
000566 
013846 
011507 
004474 
012482 
01 2561 
006647 
006409 
011962 
009406 
008681 
000747 
000740 
006752 
004773 
db9750 
011725 
014105 
006467 
013504 
011156 
006636 
007827 
010190 
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^LJna.Ut 
Amalrong  Tranalar  6 
Antaga  6  Aaaoclalsi.  Inc 
Asia  Star  Forwaidars  Col.  LM. 


i«an^iviy,  iivs.. 


GaorglB. 


Inc 


bic 


ABanac  naamaBonai  riaigni 
ABBrvc  r*Kaac  mameaonai,  mc 
AManlic  Transport  Ca  Ud. 
AusMsIa  WorWadda  Shipping  Ply.  Lkt 
Awislion  Import/Export  Incorpoielad. 
AXO  IndusMaa,  Inc 
B  6  A  Brotars  Inc 
Babuyan  Canlara  SX 
BaM,  Vandana  C. 
BaRazar.HanyO. 
BaHrana  USA.  mc 
Bwila.  Chris  T. 

Barian  Shipping  Company  Inc 
Bantall  Tradkig,  Inc 
saurwsa  iraamaaonai  uorp. 
Ben-Q  Inoorporalad; 
Benchmark  Tiansporlalloii  Servioea.  Inc 
Bermuda  Export  Sea  Tranatariid. 
Deal  Shipping  Inc 
BH  Pokinhom,  bic 
Transport 


Inc 


BLN  Expreaa  Company. 

BhM  Star  Shipping  Corp. 

Bndgaport  Shipping  Unaa,  Inc 

BWI  Corporation. 

C  &  F  WorkKvkte  Agency  Corp. 

Cslsbro.  Francis  J. 

CatiaBson  Overseas  SA. 

rsKwr  Cualoms  Brokarsand  Ftaiyht  rorwardars.  bic 

vamaKii  v«ompeny,  ine. 

Canoatty,  Fernando  L. 

Capital  DMrtxitton  Sanrices  Ltd. 

Caraval.  bic 

Cargo  Co-OrdHialois  Shipping  (HJC)  Lid. 

Cargo  roinwaidiig  bic 

Cargo  Import  Brokara,  bic 

Cargo  Lkik  Services  Umited. 

Csrgo  Maritime  Services,  Inc  *" 

Cargo  Transport  Inc 

Cargonm  hiteriialionat-  Inc 

Caribbean  FraigM  Forwaidara,  bic 

Caribbean  Transport  Una  SA. 

Carlbe  Expreaa,  Inc 

Cartwvarplnc 

Carmlar  Miami,  Inc 

Cwt  Mahjask.  Inc 

Cast  Logisttcs  (U.SA.)  Umitad. 

CCCA/FNC. 

COM  Trsnsportatnn  Servicee.  bic 

Celaya-Quarin  Intematnnal,  bic 

COM  Tour  du  Monde. 

Chang,  Kl  Moon. 

Chemical  Laaman  Tank  Lmaa,  bic 

Chbia  National  Foraigrv  Trade  Tranaportabon  Corp. 

Chbw  Navigaion  Co.  LkL.  The. 

CMna  Tiadbig  Servk«  Cc  Lkl 

Chipman  Corporation. 

Chun,  Song  Nam. 

City  Network  Inc 

CJC  Intamabonal  Services  bic 

Cole  ronaardbig.  Inc 

Columbia  Coaatal  Transport,  Im;  orpiwatad 

Cokanbia  Shippbig  bic  (SFC^. 

Combined  Tranaport  Systems,  bic 

Cijiiil)ilaiiiei'  Ltd. 

CombuHt  Sen^tees  Intematkmal  Ltd. 


64840 
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64841 


Org.  Na 


01194« 
000f784 


000366 

000410 
013022 
004630 
010300 
014223 
000666 
004661 
01130B 
013360 
012783 
012914 
014180 

oiiooe 

004720 

014121 

004031 

013804 

014403 

000677 

012364 

014279 

004674 

013674 

006338 

006370 

013784 

007062 

013800 

008000 

004764 

013648 

004660 

013136 

004763 

012066 

010004 

006471 

014306 

014117 

004782 

013328 

013808 

000316 

010742 

013043 

012110 

014189 

007361 

013001 

007066 

006060 

008607 

014229 

004612 

000676 

006667 

011460 

000928 

012196 

010037 

010460 

004618 

004446 

006441 

006443 

007964 

004321 

004661 

013396 

013006 
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Comsl  Technology  Corp. 
Cotnpagnie  MarWnw  Otf 
Companta  TraiaManMca  Eipanola.  SX 
Compass  Marina  Sanhcas  (U.SA.).  Inc. 
ConnacUoni  imsmalional. 
Conaolidalad  Incofporalad  o«  OrtwKto. 
ConslBbia  &  Macflaon  Inc. 
OoMsnnAB. 

%AtnunimmM  cjipwis  miBmBBunv,  mc. 
Cofilrak  FofwifdbiQ  Company. 
ConfQBn  MovtoiQ  flnd  SkiraQtt  Co. 
Cruz.  Adsftarto  Jaaua. 

D.  Laa  Kiauaa  A  Company,  Ltd. 
Da  Mafs  roroarting.  Inc. 
OaiMna  Umaad. 

Oal  Umaad. 

Oamstrtos  Air  FraigM  Company,  lnc> 

DanwpoiAw,  SarapNm  Slavan. 

Oanlz  NaMyali  TAS. 

iMpanoana  rraigni  rvrwaravig,  hk. 

Oatyn  Ooaan  Transport,  inc. 

Oaugro  Pro^aclsUSA.  Uc 

Oautscha  NAH-06T  LMan  QMBH  &  Co.  Ka 

OFOS  Transport  Inc. 

Diaz.  Joaa  Qragorio. 

Diaz.  Richard. 

OimarcUSA.  Ina 

Oimaroo  Catprass  (USA)  Corp. 

Din.  AWMsr.  L  Kim. 

DoSar  Amarica  Exchanga.  inc. 

uo^mn  Dronaraga  imamaKirwi  inc. 

Do^iNn  inn  Transportation  Co.,  Lid. 

Duchsss  Shipping,  ^nc. 

Ouiss  imsmalionai  Cuatomhouss  Broltaiage  Corp. 

Dynasty  Cuilomi  Oroicar  Inc. 

E.  C.  iylcAiaa  Co.  Customhouse  Broicars. 
C.R.A.  Fiaight  FonMtftfcng  inc. 

Eigia  iiasiiialuiial.  Ud. 

Caslsm-Trans  (U.SA)  Inc. 

EchUn  Salas  Company,  Tha. 

Edward  J.  Zarach  6  Asaods* 

EFES  Cargo  U.SA.  Inc. 

BMC  Shipping.  Inc. 

Erting.  Jorgan  A. 

ESL  Express.  Inc. 

ETA  Import  &  Ej^xwt  Lkl 

Curasis  Exprsss  Co..  Lid. 

Europawi  Shipping  Transport  (E.S.T.)  B.V. 

Evarich  Shipping  Lid. 

execunve  rreigra  v/onioiioawrs.  mc 

Expedited  Transportation  Servicas  Inc. 

Express  Paddng  &  Fonirardkig.  Inc. 

F.P.  Inlemationai  Corporation. 

Fairway  Express.  Inc. 

Fast  Air  Sea  Transport.  Inc. 

Fast  Cargo  U.S..  (LA.).  Inc. 

Fast  Transportation  Services.  Ire 

Fadsrai  Warehouse  Company. 

Fiortao  Shipping  S.R.L 

HoiMi  Overseas  Ssrvices.  Inc. 

Frame  Fonwardkig  Corp. 

Freight  Forwarders  Inc. 

Frontier  Container  Lirw,  Inc. 

Frontier  International  Shipping  Company,  ln& 

nslaiii  FrsigN  Sarvtea  Ud. 

M  rmameeonai,  sic. 

NMy  Agency,  Itk. 
Qanaral  Broiterage  Servicas  Inc. 
Qarwral  Express  Management  Corp. 
Qmmnt  Ooeen  FraigM  Conlainar  Una. 
Qanarai  Shipping  Co  Inc. 
Qlen  EKyn  Storage  Corporation. 
Qtobsi  Forwwdkig  Lid. 
Qiobai-Lir*  Resources,  Inc. 


Ina 


Org.  No. 


012334 
005879 
000445 

012179 

012S43 

006783 

013214 

013826 

013852  . 

010633  .. 

004078  „ 

012293  . 

010218  .. 

006783  .. 

002222  .. 

006473  .. 

010968  .. 

004230  .. 

006701  „ 

013866  .. 

012S22  .. 

013582  ... 

005604  ... 

011463  ..! 

005300  ... 

011047  ... 

014114  ... 

011115  ... 

013046  ... 

011950  ... 
012801  ... 
013168  ... 
014016  ... 
013876  .„ 
012008  .... 
004120  .... 
013120  .... 
010682  .... 

011951  .... 

011274  .... 

004426  .... 

004364  .... 

004755  ._. 

006466  .... 

005460  „.. 

013333  ..... 

009776  

014322  

005660  ..... 

013246  ..... 

004680  ..... 

004872  ..... 

004212  

010550  

014130  ..... 

013745  

011316  

012635  

005464  ..._. 

007502  

011677  ...... 

013794  

013881  

012996  

011226  

010192  . 

001585  

005039  

OT7045 

012876  

013910  

013376  

004912  

009340  ....... 


-VJ^ 


QLSL  Shipping  &  Chartering  QMBH. 

QobNaitCcnWnerUne. 

Goldsn  Oats  Container  Line.  In& 

Gotdmar  Cargo,  Inc. 

Qraabsl/Houslan  Movers,  mc 

Qreal  Abaoo  Shipping  Co..  Ud. 

Great  Way  Trad^g  &  Transportation,  inc 

6S6  Investment  Inc 

Guir  &  Orient  Steamship  Ck). 

Hanshin  Air  Cargo  USA  Inc 

Haras  and  Co..  Inc 

HaMflhome,  Dennis. 

HC  Hansa  Cargo  Transport  GMBK 

Heica  Expraas  imsmatonal  Lid. 

Hercules  Paddng.  Shipping  6  Moving  Co.  mc 
Hernandez.  Jorge  M. 
Hero  Shipping  Co..  Ud. 
Hirrt*ach  &  Smith,  Inc 

Ho^Mar  Intemalionsy,  Inc 
Houng,  Tina. 

Hudson  mn  Trsnsport  (Taiwan)  Corn. 
Huo,  Shu-Liang. 

Hydra  Management.  Inc 
I.C.C.  Products  Inc 
Import  Brotcers,  Inc 
Innovative  Logirtics  Incorporated. 
Ir«er-Jet  Ocean  Trsnsport,  Inc 
l"tercontiner«al  Cargo  Express,  Ud. 
Intergroup  Shipping  (Asia)  Ltd. 
imsrmodal  LogMics  Systems,  mc 
intemrtional  Express  Cargo  Sennces,  Inc 
international  Express  Consolidslors  Co. 
International  Logistics,  Inc 

International  OcearvAir  Services,  iqc 

Intortrafflo-Tfl  Ply.  Ud. 

InHoobal  Inc. 

Intransit  Services,  Iric 

Ireland,  David  L 

Island  Cargo  Conaolidators,  Inc 

Island  Shipping  and  Trading,  Ud. 

J.D.  Smith  Co.,  Inc 

J.R.  Michels,  Incorporated 

J.T.  Scura,  Incorporated 

Jackie  IntemationaJ  Corp. 

Janel  Group  of  Los  Angeles.  Inc,  The. 

Jaro  International  LLC. 

Jewelt-Cameron  Lumber  Corporation. 

Johnson  Storage  &  Moving  Ca 

Johnson,  Jean  H. 

Joint  C^argo  Movements,  Inc 

Jones,  Richard  L 

Jorge  Blanch,  Inc 

Joseph  C.  Munay  &  Co..  Inc. 

JumtK)  Protectors  Ltd 

K-Pasa,  Inc 

Kahng,  Heywal  Soo. 

KC  International  Inc. 

KCTC  International  Ltd. 

Kim,  Young  S. 

Kirtc  Freight  Line  Ud. 

KNL  International,  Inc 

Koberg,  Manfred  J.  .  ' 

Koerber,  Wesley  S. 

KoHyns  International  Co.,  Ltd. 

Koninldlike  Frans  Mass  Groep  N.V. 

Kunyoung  Shipping  Co.,  Ltd. 

U  Flor  de  M^  Express,  Inc 

La-Rama  Shipping  Company,  Inc. 

Laparican  Trading  Limited. 

LMnoSA 

Lead  Young  Sea  &  Air  Freight  Co.,  Limited. 

Leo  Transport  Corporation  Ud. 

Levine,  Michael. 

Logistics  Service  (HK)  Cc.  Ud. 
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011087 
000633 
004662 

010420 
002S60 
00064O 
004017 
004116 
010361 
006306 
006626 
013066 
007009 
004124 
012129 
011006 
013817 
013064 


010906  . 

004421  . 

013066 

000638  . 

004796 

004713  , 

012786  . 

006666  . 

010615 

011326 

014342 

011010 

0142S2 

012875 

001511 

011112 

012233 

010664 

014240 

011114 

013473 

012757 

011461 

010713 

012156 

009620 

012300 

013974 

013666 

013606 

013660 

011020 

013600 

006436 

013066 

009949 

006006 

009627 

013686 

004039 

013767 

004606 

013940 

006021 

013631 

013166 

006609 

004801 

011506 

013622 

013636 

006372 

013600 

013666 


AL 
Mc  Certy.  John  T. 


Lor^  Tianipartelon  ServioM,  Inc. 

Loof  Ij^wneionel  Fonmowe,  wc 

M  *  H  Bralwao*.  mc. 

IttM  MRnr  A  Munch  QMBH  Inlwneloneie  Speiaioa 

MAT.  IKMiiillonet  SWp|*ia.  Inc. 
Hen  MiH  Agend—  PTE  Ud 

MwrtquM.  Hononto  and  Mwviquez. 


VIQ* 


a 

Ina 

Reum. 

Air  FftipM  Inc. 
MMTO  VWwMmU*  Shipping  mc. 
Mebgw  Und  PtOtnm  Traniport  Aa 
MUdMon  Qroup.  mc. 
Mme-Aeito.  JoeMiMne  D. 
MonmmwSA 
Momi  FonMfdmg  Ooi|>.  ^ 

MOnBV,  KXnm. 

Moon.  MyungKu. 

MofQm  Sysltino  trtttntMoi^tt,  me. 

MuMceigo  S.R.L 

MuMnmW  SarvloM  (NV)  mc 

Mundo  Shipping  Cont. 

Munoz.  MergMel  V. 

Mivphy  Shipping  A  CommmxM  Swvioee.  In& 

Nawlwa  Oonnldidi  SA 

Ne>wo»  Tfidmg.  Co»^ 


New  ZmtmMi  Van  UnM  Ud. 

NO  EmaipflMe,  mc. 

Nippon  Eapreaa  HenMi.  ma 

Mahide.  Qur  Ttnoiiy. 

Ocean  Conco  Una.  mc. 

Ooaenic  Fiai^Ma,  Inc. 

(joaenRiwai  rwraeniarsMnnca  wk. 

OoaafMMa  Shipping  Inc. 

Omega  &  Aaaodalaa.  mc. 

O«m-Orgwiizzazlona  Tratporti  miamazionel  E  MariOimi  S.PA 

Oveiaaea  Mahanm  Inc. 

P.I.  Capraaa.  mc 

PacHc  Direct  Una  Ud. 


Pagoda  ConMnar  Una  Cofp. 
Parte,  meoo. 
PartMwco,  mc 


Partec  Fonwaidmg  Coiporattoft 

Paahe  Tannmal  Compeny,  mc 

Pagaaua  (N.Y.)  mc. 

Panbraka  Marine  Sarvioaa.  mc 

Paftorm'  Air  miamalional  inc. 

Parryman.  Mo^oniar  Conipany. 

Patoon  Containar  Unaa  Lid. 

Phi  Tbomaa  &  Son  imamaHonal  Ca 

Phoenix  C«t>been  Shipping  Une  (USA)  Ud. 

Pka  Shipping  Compeny.  mc 

Plol  Air  FreigM  Corfx. 

Pioneer  Qenerel.  mc 

PU.  mc 

Poeey  miemeilonel,  mc 

Prinoees  Fonwerdmg,  Inc 

Pro-Wal  See  ConaoUalora  A  Forwanfng  Lid. 

Procargo  mc 

Protada  Transportation  IntematiorMi.  Ud. 

Prometo  FieigN  Service.  Inc 

QueMy  LooMlce.  mc 
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013903 

013721 

014065 

013362 

002503 

005436 

005204 

002520 

011318 

014360 

012923  . 
.  006730  . 

004131  . 

006478. 

004786  . 

011003  . 

004752  . 

006609  . 

014218  . 

004869  . 

005246  . 

010187  . 

013793  . 

006467  . 

014146  . 

006018  . 

004437  .. 

013264  .. 

010545  .. 

011547  .. 

009932  .. 

004111  .. 

007050  .. 

010732  .. 

007000  .. 

013604  .. 

006515  .. 

014641  .. 

009688  .. 

001063  .. 

004578 ■„ 

006645  .. 

012577  .. 

013499  ... 

014063  .„ 

006517  ... 

006300  ... 

010660  ... 

011981  ... 

006933  ... 

011015  ... 

013872  ... 

010821  „. 

004878  ... 

006645  ... 

001133  .... 

011135  .... 

004687  .... 

013175  .... 

013635  .... 

012808  .... 

014004  .... 

0122S6  .... 

009494  .... 

012011  .... 

013281  .... 

006622  .... 

004063  .... 

004323  ..... 

013137  ...„ 

012969  

013683  ..„. 
010931  ..». 
010474  .„., 


Quttitum  Intenwtional  Forwardmg  Ud. 

Quartet  International 

Quici(  Cargo  Services  Corp. 

R  &  F  Roiap  Enterprises,  mc. 

R.  A.  Leslie  &  Cornpany.  Inc 

R.  E.  Delgado,  Inc. 

Rain's  Cargo  Broicars,  Inc 

Ranic  International  Forwarding,  mc 

Red  Oak  Industries,  Inc 

Reliabie  Van  &  Storage  Co..  Inc 

Respond  Cargo  Services  Corporation. 

Rhein  Express  imemational  Ltd. 

Richard  Murray  A  Compwiy. 

Riggs,  Kathleen  Tansey. 

Ripple,  Harvey  E. 

Robert  J.  Sernany  &  Co. 

Robertson  Fonvaning  Co.,  Inc 

Rodc-lt  Cargo  USA.  Inc 

Rodi  Intenudional  Corp. 

Rome  Inlemalional  Freight  Consultants,  Inc 

Ross  Freight  Company,  inc 

Royal  Cargo  Corporation. 

RSB  Logialic  Sen^ices  Inc 

Rutherford  Intemirtiond  Group  Ud. 

SOS  Globel  Express,  Inc 

S.T.S.  imemational  Inc 

Sack  and  Menendez.  Inc 

Saco  Shipping  GMBH. 

Sateo  International  Freight  Corpi 

Safe  Ocean  Fonwardars,  Inc 

Sagawa  Wortd  Express,  Inc 

Satoen  Shipping  Compwiy,  inc 

Samonte,  Ramon  A. 

Samson  Transport  Company  (UK)  Ud. 

San  Diego.  Owilo  P. 

Senchez,  Certos  B. 

Selcorp  Shipping  Inc 

Sett  International  Forwardmg  Inc 

SBA  Consolidalors.  Inc. 

Scanfraight  Continenlal  N.V. 

Schick  Moving  &  Storage  Conuany. 

Schneider.  Richard. 

SCN  Container  Une.  mc 

SCR  Intemational  Freight  Forwardmg.  Inc 

Sea  &  Air  Transport  Inc 

See  To  See  Foreign  Freight  Forwanler  Inc 

Sea-Span  Shipping.  Ud. 

Seair  Export  import  Services,  Inc 

Setfop  Shipping  Ud. 

Seeway  International,  mc 

Sec  Line  Ltd. 

Seiwa  America,  Inc 

Senko  Co..  Ltd. 

Sequoia  Forwarders  Ca 

Servco  California,  Inc. 

Sesko  Marine  Trailers,  Inc 

Shannon  International.  Inc 

Shenk.  David  W. 

Shippers.  Inc 

Siemens.  III.  WiNam  J. 

Simmons  Intemationai  Express.  Inc 

Simpson,  Duane  D. 

Single  Source  Transportation,  mc 

Smith,  Virginia  A. 

Solrana  HoUmg  Umiled. 

Solano,  Paula. 

Solmar  Logistics  Inc 

Soto.  Alfonso  X. 

Southern  Steamship  Agency,  Inc 

Southern  Wortd  Intematkinal,  Inc 

Special  Commodities  Senirices.  LLC 

Spencer,  EMon  0. 

Staico  Fonwding  Services,  Inc 

Stallion  Cargo  Inc. 
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014226 
012462 
004375 
006625 

001203 

013029 

011186 

013646 

011517 

013667 

004253 

013627 

014020 

014213 

013661 

004347 

012780 

013320 

013383 

013423 

006867 

004016 

005306 

012568 

007366 

012276 

013196 

008063 

011626 

010657 

011001 

014363 

013573 

013174 

002768 

014382 

012149 

013115 

013841 

011382 

012900 

014281 

004830 

007474 

014286 

014416 

013062 

008833 

012781 

012895 

014139 

005452 

013309 

006638 

012440 

012424 

013788 

011565 

013930 

005341 

011453 

011152 

013880 

013866 

006178 

012177 

009330 

011007 

004106 

004883 

013613 

014119 

013229 

006229 


_.  RaigM  U.SA  aC. 
Trana-PacMc  imamational  Forwarding  Co. 
Shipping  &  Taraiinai  Company. 

Sunmar  Shipping.  Ina 

Sunrtaa  Anwrtcan  Shlppirlg.  Cofp. 

Sunahina  Fialght  Fofwafdara.  ina 

Super  BrUga  Shipping  UmilKL 

Super  Caigo  Mamelonai  San^toaa.  Inc. 

Superior  Shipping,  mc 

TA  Coiaman  6  Co..  Inc. 

Tanya  Bay  Ocean  Sarvtoea.  hie. 

Twi.  Gary  YanliolL 

Tanaca  Eipraaa.  hie. 


bK. 


Ud. 


Thome*  E.  RynnandGo. 

Thomas  QrNIn  tnlamalioni 

Thor  Air  FraigM  Corp. 

Tbna  DaanMa  Sarvtoea.  Inc. 

Todd,  Nchard. 

ToM  Ex-l*ort  of  Florida,  he 

ToW  Ex-<>ort  htr 

Trade  WhKte  Fonaanlng.  Inc. 

Trana  Arabian  Shipptag  Co.  hw. 

Trans  ConUnenlai  Cergo.  hie. 

Trana^rsight  hie. 

Trana<3lobai  Expadtois  ForwanSng.  Inc. 

Tiwi»4laminiha»a  Shipping  Sarvicaa.  Corporllon. 

Tianabrldga  Inlamalianal,  Inc. 

Tiananalon  Fraifl^  Servioea,  hie. 

Tranipo  Sarvioa.  Lid. 

Trwiapori  &  Freight  Fonwardhig  hilemational  Co.  Lid. 

Tranaporta  Ooa  Rioa  da  Nawegecion.  CA 

Tranawey  haameBonai  Co..  LkL 

Tranemnrid  Unas.  Inc. 

Traneworld  Shipping  Ltd. 

Trapaga-Tonaa.  Qtoria  Veronica. 

Traeel  Corporatfon. 

Trimex  Inlametoiel  Lid. 

TiuWner  N.V. 

U.S.C«go,  hie. 

U.S.  IntameMonal  Fonwardhig  Agency,  hia 

U.SA  Shipping  Corporation. 

U.SA  Tecmarine,  Inc. 

Unimar  MariUma  UmNed. 

Union  Intametionel  America,  hia 


Uniad  Abaoo  Shipphig  Company  Limitad. 

Unlad  StaMa  Auto  &  Cargo  Exporters  Corp. 

Unlad  Trwia-Trada  hw. 

Untverari  Logisttc  Fuwaidhig  Co..  LU. 

Uryu.  TaicaaN. 

V  N  Cargo,  hK. 

Vtfenda  Shipphig  Agendas  Utc 

V«i  Each  Tradhig  wid  Shipphig  B.V. 

Venoonev  USAUd. 

Vaneniala.  RapuMca  da— Ministario  de  la  Detensa    Armeda 

Vialoma  Tradhig  Corp. 

Vldoria  Line,  he 

Wdng  See  FreigM  hw. 

VbvShhiyei  (Chhw)  Umilad. 
VIP  Trartiport,  Inc. 
Veil.  Timothy  Allan. 
Wada.  Hiroyutd. 
Wahner.  Alex  G. 


Ina 


Weigrow  Oceen  Transportation.  Inc. 
WasttaidI  Brothers  Fonverdars,  Inc. 
Weatwind  Overaeea  Umiled. 
WNaon  FraigM  (Fv  East)  Umiled. 
IMInlekl  Shipping  hw. 
\Mlnlui  Transportation  Co.,  Ud. 
wnnmK  vain,  irw. 


Federal  Ragiater  /  Vol.  62,  No.  236  /  Tueaday.  December  9.  1997  /  Notices 


64845 


Og.Na 


008362 

005506 
013129 
004544 
008601 
013496 
012899 
013487 
008339 
013822 
009346 
009689 
006652 
000708 


Wiaoo  Inlemationai  Forwarders,  hw. 

Withers  Transfer  &  Storage  of  Coral  Gtf)tas  hw. 

Worid  Cargo  Corporation. 

Worid  Freight  FonMvders,  hw. 

Worldwide  Exhiiition  Services.  Ina 

Woridwide  Freight  Systems,  Inc. 

WraaLoriAnn. 

Wright  Ken^  Tyaon  Limilad. 

Yemato  Transport  (HK)  LkL 

Yamato  Transport  (S)  PTE  Lki 

YK  Shipphig  Inlemalioniy  (USA),  hw. 

Youngs  ConsoHdators  LW. 

Yowat  Transportation  Services,  hw 

Zonn  Agency. 


(FR  Ooa  97-32116  Filed  12-»-«7: 8:45  am] 
I  oooc  sriD-ei^ 


FEDERAL  RESEfWE  SYSTEM 

Aganey  kifonnatlon  Colloction 
AdtvHiM:  PropoMd  Cdtoctton; 
ComnMnt  RiqiiMt 

AQENCV:  Boerd  of  GovenuMS  of  the 
Federal  Reaerve  System 
ACTION:  Notice 


Background: 

On  June  15, 1884,  the  Office  of 
Management  and  Budget  (OMB) 
del^ated  to  the  Board  of  Govemors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  l^lde^  the  Paperwork 
Reduction  Act,  as  per  5  CFR  1320.16,  to 
approve  erf  and  assign  OMB  control 
nimibers  to  collection  of  information 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  under 
conditions  set  fnth  in  5  CFR  1320 
Appendix  Al.  The  Federal  Reserve  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995.  unless  it 
displays  a  currently  valid  OMB  control 
number.  Board-approved  collections  of 
information  will  hie  incorp<xated  into 
the  ofBcial  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  OMB  83-1  and  supporting 
statement  and  the  approved  collection 
of  information  instriiments  will  be 
placed  into  OMB's  public  docket  files. 
The  following  information  collections, 
which  are  being  handled  under  this 
delegated  authority,  have  received 
initial  Board  approval  and  are  hereby 
published  for  comment.  At  the  end  of 
the  comment  period,  the  proposed 
information  collections,  ^ong  with  an 
analysis  of  conunents  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 


approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  Whether  the  proposed  collections 
of  information  are  necessary  for  the 
proper  performance  of  the  Federal 
Reserve's  functions;  including  whether 
the  information  has  practical  utility; 

b.  The  accuracy  otdie  Federal 
Reserve's  estimates  of  the  burden  of  the 
proposed  information  collections, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

c.  Vtays  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Wa)r8  to  minimiee  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted  on 
or  before  Frfmiary  9, 1998. 
AODREaSES:  Comments,  which  should 
refsr  to  the  C^B  control  number  or 
agency  form  ntmiber,  should  be 
addressed  to  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reaerve  System,  20th  and  C 
Streets,  N.W..  Washington,  DC  20551, « 
delivered  to  the  Board's  mail  room 
between  8:45  ajn.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
O.iX)  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  AfEsirs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FUflTHER  MIFORMATION  CONTACT:  A 
copy  of  the  proposed  forms  and 


instnictioBS,  the  Paperw(»k  Reduction 
Act  Submission  (OMB  63-1),  suppoitii^ 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appeers  below. 

Mary  M.  McLaughlin,  Chief,  Financial 
Reports  Section  (202-452-3629), 
Division  of  Research  and  StatitfUcs, 
Board  of  Govem<ns  of  the  Federal 
Reserve  System,  Washii^iton,  DC  20551. 
Telecommunications  Device  for  the  Deef 
(TDD)  users  may  contact  Diane  Jenkins 
(202-452-3544),  Board  of  Govemois  of 
the  Federal  Reserve  System, 
Washington.  DC  20551. 

Prop<Mal  to  approve  under  OMB 
delegated  authority  the  implementation 
of  the  following  reports: 

1.  Repeat  tith-.  Central  Bank  Survey  of 
Foreign  Exchange  and  Derivatives 
Maricst  Activity 
Agency  form  numbeK  FR  3036 
QMB  control  number.  7100-0288 
Frequency,  one-time  survey 
Reporters:  The  proposed  survey  has 
three  parts:  a  pre-survey  questionnaire, 
a  turnover  survey,  and  a  survey  of 
outstanding  derivatives  contracts.  The 
pre-survey  questionnaire  and  the 
turnover  portion  of  the  survey  would 
include  aU  financial  institutions  th»t  are 
significant  dealers  in  the  foreign 
exchange  market  in  the  United  States. 
The  derivatives  outstanding  portion  of 
the  survey  would  cover  a  smaller  set  of 
firms  because  market  nmlrii^  in 
derivatives  markets  is  more 
concentrated. 

Annual  reporting  hours:  8,187 
Estimated  avemge  hours  per  response: 
Pre-survey  questionnaire:  5  minutes: 
Turnover  survey:  50  hours;  Derivatives 
outstanding  survey:  15  hours  for  FR 
2436  respondents  (there  are  proposed  to 
be  thirteen),  60  hours  for  others 
Number  of  respondents:  Pre-survey 
questionnaire  and  turnover  siuvey:  144; 
Derivatives  outstanding  survey: 
26.Small  businesses  are  not  affected. 
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General  de$cription  of  report  This 
InfDnnation  collection  would  be 
voluntary  (12  U.S.C.  248(a)(2).  353-350, 
and  310S(c))  and  would  be  given 
confidential  treatment  (5  U.S.C 
552(bK4)). 

Abatract  The  proposed  Central  Bank 
Survey  of  Foreign  Exchange  and 
Derivatives  Market  Activity  is  part  of  an 
ongoing  triennial  series.  The  data  from 
the  survey  would  provide  information 
about  the  sixe  and  structure  of  the  global 
markets  for  foreign  exchange  and 
financial  derivatives  transactions.  The 
Federal  Reserve  would  be  one  of  forty- 
four  central  banks  conducting  surveys. 
Aggregate  results  from  each  central 
bank's  survey  will  be  provided  to  the 
Bank  for  International  Settlements, 
which  will  compile  global  market 
statistics.  The  propoaed  survey  would    n 
be  conducted  in  April  and  June  of  1908 
by  the  Federal  Reserve  Bank  of  New 
York. 

The  proposed  survey  has  two  parts,  a 
turnover  survey  and  a  survey  of 
outstanding  dinivatives  contracts.  The 
proposed  changes  from  the  1995  survey 
are  intended  to  reduce  the  reporting 
burden.  The  most  significant  revisions 
are  those  made  to  the  derivatives 
ouUtandings  part  of  the  surrey  to  align 
it  with  the  Semiannual  Report  of 
Derivatives  Activity  (FR  2436)  which  U 
discuseed  below. 

2.  Report  Me:  Semiannual  Report  of 
Derivatives  Activity 
Agency  form  number.  FR  2436 
OMB  control  number.  7100-0284 
Frequency,  semiannual 
Reporterr.  large  U.S.  dealers  of  ovep-the- 
counter  (OTC)  derivatives 
Aiutua]  reporting  bourr.  2,600 
Eetimatea  average  hours  per  reeponm: 

100 

Number  of  reepondents-.  13 

Small  businesses  are  not  affiected. 

General  deecription  of  report.  This 
information  collection  wotud  be 
voluntary  (12  U.S.C.  248(a).  353-359. 
and  461)  and  would  be  given 
confidential  treatment  (5  U.S.C 
552(bX4)). 

Abstract:  The  FR  2436  is  proposed  to 
collect  derivatives  market  statistics  frt>m 
a  sample  of  thirteen  large  U.S.  dealers 
of  OTC  derivatives.  The  report  would 
collect  information  on  notional  amounts 
and  gross  market  values  of  the  volumes 
outstanding  of  broad  categories  of 
foreign  exchange,  interest  rate,  equity- 
and  commodity-linked  over-the-counter 
derivatives  instruments  across  a  range  of 
underlying  currencies,  interest  rates, 
and  equity  markets. 

This  collection  of  information  would 
complement  the  ongoing  triennial 
Survey  of  Foreign  Exchange  and 
Derivatives  Market  Activity  (FR  3036) 


and  would  be  implemented 
concurrently  with  the  1998  FR  3038. 
The  FR  2436  would  collect  similar  data 
on  the  outstanding  volume  of 
derivatives,  but  not  on  derivatives 
turnover.  As  with  the  FR  3036,  the 
Federal  Reserve  would  conduct  this 
report  in  coordination  with  other  central 
banks  and  wrould  forward  the  aggregated 
data  furnished  by  U.S.  reporters  to  the 
Bank  for  International  Settlements, 
which  would  publish  global  market 
statistics  that  are  aggregations  of 
national  data. 

Board  of  Govenior*  of  the  Federal  Rasarra 
System.  Dacembar  3, 1M7. 
WilUaa  W.  WUas. 
Secretary  of  the  Board. 
(FR  Doc  97-32157  Filed  12-8-97;  8:4&AM] 


FEDERAL  RESERVE  SYSTEM 

Agency  InfornMHon  CoNeotton 
ActlvMeK  Submlaeion  to  OMB  Under 
Aifttwrtty 


Backgrooad 

Notice  is  hereby  given  of  the  Biial 
approval  of  a  propoaed  information 
collection  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  The  Federal  Reserve  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to.  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1. 1995.  unless  it  displays 
a  currently  valid  OMB  control  numbo'. 
FOR  FimTHElt  WronHATIOM  CONTACT: 
Chief.  Financial  Reports  Section — Mary 

M.  Mclaughlin— Division  of  Reeearch 

and  Statistics.  Boerd  oftk>vernors  of 

the  Federal  Reaerve  System, 

Washington,  DC  20551  (202-452-3820) 
OMB,  Desk  Officer— Alexander  T. 

Hunt — Office  of  Information  and 

Regulatory  Affairs,  Office  of 

Maoagament  and  Budget,  New 

Executive  Office  Building,  Room 

3208,  Washington,  DC  20503  (202- 

395-7860) 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years.  %vithout  revision,  of  the  following 
report: 

].  Report  titkr.  Recordkeeping 
Requirements  Associated  with  Real 
Estate  Appraisal  Standards  for  Federally 
Related  Transactions  Pursuant  to 
Regulations  H  and  Y 
Agency  form  number,  none 
OMB  Control  number.  7100-0250 
Frequency,  on  occasion 


Reporterr.  state  member  banks  and  bank 
holding  company  (BHC)  subsidiaries 
Annual  reporting  hourr.  61.220  (27,940 
for  state  member  banks  and  33.280  for 
BHC  subsidiaries 
Eetimated  average  hours  per  responMer. 

.25 

Number  of  respondentr.  2.040  (1.016 

state  member  banks  and  1.024  BHC 

subsidiaries) 

Small  businesses  are  affected. 

General  deecription  of  report  This 
reconikeeping  is  mandatory  (U.S.C 
Sections  3310.  3331-3351).  Since  the 
Fadefal  Reserve  does  not  collect  this 
information,  confidentiality  under  the 
Freedom  of  Information  Act  (FOIA)  is 
generally  not  at  iaaue.  The  issue  of  the 
confidentiality  of  the  informatioa, 
however,  mi^t  arise  if  the  Federal 
Reserve  were  to  obtain  a  copy  of  the 
appraisal  during  an  examination  or 
inspection.  In  such  a  case,  the 
documents  would  be  exempt  (5  U.S.C 
552(bX8)).  The  information  also  would 
be  exempt  if  disclosure  would  likely 
cause  substantial  harm  to  the  institution 
from  which  it  waa  obtained  (5  U.S.C 
552(bK4)). 

Abetract  This  informatian  coUectkia 
is  a  recordkeeping  requirement 
contained  in  tiie  Board's  Resulation  H 
(12  CF.R.  208.18)  and  Regulation  Y  (12 
CF.R.  225.61)  that  implements  TiUe  XI 
of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989. 
The  purpose  of  the  statute  is  to  provide 
that  rederal  financial  and  public  policy 
interests  in  real  estate  related 
transactions  will  be  protected  by 
requiring  that  real  estate  appraisals  used 
in  connection  with  federally  related 
transactions  are  performed  in  writing,  in 
accordance  with  uniform  standards,  by 
individuals  whose  competency  has  been 
demonstrated  and  whose  professional 
conduct  will  be  sub)ect  to  efiiectiva 
supervision. 

The  Federal  Deposit  Insurance 
Corporation,  the  Office  of  the  Controller 
of  the  Currency,  and  the  Office  of  Thrift 
Supervision  have  parallel  requirements 
for  the  institutions  they  supervise. 

Board  of  Goveraors  of  the  Federal  Reserve 
Syatem.  Decwnbar  3. 1997. 
WyUani  W.  WUas. 
Secretary  of  Oie  Board. 
(FR  Doc  97-3215S  Filed  12-8-97:  B:45AM1 
Bstaa  oo«i  ttio-oi-r 


GENERAL  ACCOUNTINQ  OFRCE 

Federal  Aooounting  Standarde 
Adviaory  Board 

AQCNCY:  General  Accounting  Office. 
action:  Notice  of  public  hearing  on 
December  18. 
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SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended, 
notice  is  hereby  given  that  a  public 
hearing  of  the  F^eral  Accounting 
Standwds  Advisory  Board  will  be  held 
on  Thursday.  December  18. 1997  from 
1:00  VM.  to  4:00  P.M.  in  room  7C13  of 
the  General  Accounting  Office,  441  G 
St,  N.W.,  Washington,  D.C. 

The  purpose  of  the  hearing  is  to  hear 
testimony  from  interested  puties  on 
Accountiiag  for  Internal  Use  Software. 
Those  interested  in  testifying  should 
contact  Woody  Comes,  Executive 
Director,  no  later  than  one  week  prior  to 
the  hearing.  Also,  they  should  at  the 
same  time  provide  a  short  biography 
and  wrritten  copies  of  their  testimony. 

Any  interested  person  may  attend  the 
hearing  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  RMfTMEII  MFORMATION  CONTACT: 
Wendy  M.  Comes,  Executive  Staff 
Director.  441  G  St,  N.W..  Room  3B18, 
Washington,  D.C  20548,  or  call  (202) 
512-7357.  E-Mail  to: 
ComesW.&sab9gao.gov.  Fax:  202-512- 
7366. 

Antiiority:  Federal  Advisory  Committee 
Act  Pub.  L  No.  92-463.  Section  10(a)(2),  86 
SUt  770,  774  (1972)  (current  version  at  5 
U.S.C  app.  cection  10(a)(2)  (1986);  41  CFR 
101-6.1015  (1990). 

Dated:  Decanber  3. 1997. 
Wendy  M.  Coasa, 
Executive  Director. 

(FR  Doc  97-32191  FUed  12-»-97;  8:45  am] 
BtUMQ  coot  1SI»41-M 
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GENERAL  ACCOUNTINQ  OFFICE 

FMSerai  Accounting  Standarda 
Adviaory  Board 

AOBICY:  General  Accounting  Office. 
ACTION:  Notice  of  December  meeting. 


StJMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463).  as  amended, 
notice  is  hereby  given  that  the  Federal 
Accounting  Standards  Advisory  Board 
will  meet  on  Friday.  December  19, 1997, 
from  9  a.m.  to  4  p.m.  in  Room  7C13  of 
the  General  Accounting  Office  building 
441  G  St.,  NW.,  Washington,  DC 

The  purpose  of  the  meeting  is  to 
discuss  the  following  issues:  (1)  Natural 
Resources:  (2)  Credit  Reform  proposed 
amendments;  (3)  Social  Insurance:  (4) 
follow-up  issues  from  the  public  hearing 
on  accounting  for  internal  use  software 
of  December  18;  and  (5)  the  addition  of 
new  projects  for  1998. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 


discussions  and  reviews  are  open  to  the 
public. 

RM  FURTHER  MRMMATKM  CONTACT: 
Wendy  Comes.  Executive  Director,  441 
G  St.,  NW.,  Room  3B18.  Washii^ton.  DC 
20548,  or  call  (202)  512^7350. 

AaAority.  Federal  Advisory  Committee 
Act.  Pub.  L  No.  92-463,  Section  10(a)(2),  86 
SUt  770,  774  (1972)  (current  version  at  5 
U.S.C  app.  aectioii  10(aH2)  (1988);  41  CFR 
101-6.1015  (1990). 

Dated:  December  3. 1997. 
Wendy  M.  Comes. 
Executive  Director. 

(FR  Doc.  97-32192  Piled  12-8-07;  8:45  am] 
BUMQ  OOOE  ista-ei-M 


DEPARTMBIT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatratkm 
lOociiat  He.  fT^MM^q 

Aganey  Emergency  Prooaaaing 
Raqueat  Under  OMB  Raviaw 

AOENCV:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  emergency  processing  imder 
the  Paperwork  Reduction  Act  ^1995 
(the  PRA).  The  purpose  of  the  proposed 
collection  of  information  is  to  enable 
FDA  to  comply  in  a  timely  manner  with 
the  congressional  mandate  in  section 
504  of  the  Federal  Food  Drug  and 
Cosmetic  Act  (the  act)  as  added  by  the 
Animal  Drug  Availability  Act  (ADAA) 
of  1996,  which  requires  that  distributors 
of  animal  feeds  containing  a  veterinary 
feed  directive  (VFD)  drug  notify  FDA  of 
their  intent  to  engage  in  distribution. 
FDA  is  requesting  OMB  approval  within 
10  days  of  receipt  of  this  clearance 
submission. 

DATES:  Submit  written  comments  by 
December  19, 1997. 

ADDRESSES:  Submit  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  New 
Executive  Office  Bldg.,  725  17th  St 
NW.,  rm.  10235.  Washington,  DC  20503. 
Attn:  Desk  Officer  for  FDA.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document 

FOR  FURTHER  MFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Ehug  Administratioh,  5600 


Fishers  Lane.  Rodcvllle.  MD  20857. 301- 
827-1472. 

SUPPLEMENTARY  MFORMATION:  FDA  has 
requested  emergency  processing  of  this 
proposed  collection  of  information 
under  section  3507(j)  of  the  PRA  and  5 
CFR  1320.13  because  the  information  is 
needed  so  that  FDA  can  process  letters 
from  animal  fised  distributors  notifying 
the  agency  of  their  intent  to  distribute 
animal  feeds  containing  VFD  drugs  as 
mandated  by  the  ADAA. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  ot  FDA's 
-    functions,  including  wfarther  the 
information  will  have  (tactical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden^of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assimiptions  used: 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarify  of  the  information  to  be 
collected;  and  (4)  vtrays  to  miniinj«y  ^^ 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Newley  added  section  504  of  the  act 
(21  U.S.C  354)  created  a  new  class  of 
drugs  for  use  in  animal  feed,  refiarred  to 
as  VFD  drugs,  which  are  limited  to  use 
only  under  the  professional  supervision 
of  a  licensed  veterinarian.  Under  section 
504(a)(3)(C)  (21  U.S.C  354(a)(3)(C)),  a 
distributor  must  upon  first  angnging  Iq 
the  distribution  of  animal  faeds 
containing  VFD  drugs  notify  the  agency 
of  its  name  and  place  of  business.  The 
information  the  agency  needs  to 
implement  this  statutory  requirement 
includes  the  following  sf>ecific 
information:  Distributor  name,  site 
street  address,  mailing  address  (if 
difiarent),  cify  state,  zip  code,  name  and 
title  of  individual  submitting  the  letter, 
the  date  signed,  and  a  statement 
acknowlec^ing  the  intent  to  distribute. 
The  information  will  be  used  as 
confirmation  of  distributors  for  this  new 
class  of  drugs.  To  date,  FDA  has 
received  letters  from  approximately  500 
distributors.  FDA  is  working  diligently 
to  implement  procedural  regulations  for 
VFD  drugs.  Thus,  approval  of  this 
request  by  OMB  will  allow  FDA  to 
obtain  the  information  that  distributors 
must  provide  under  section  504(a)(3HC) 
as  well  as  provide  the  agency  with  a 
listing  of  (^tributors  legally  authorized 
to  distribute  animal  feeds  containing 
VFD  drugs. 

Respondents  to  this  collection  of 
information  are  animal  feed  and  animal 
drug  distributors.  FDA  estimates  the 
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buidm  of  Um  propoaed  collection  of 
infbrmatioii  U  as  toUowa: 


TABLE  1.— ESTMATB)  ANNUML  REPORfTMQ  BUROEN' 

aiCf-HSMHon 

^    No.ql 
RMpondanli 

Afwuil 
FrwiMnqfpar 

ToM  Anraal  RMponHt 

Hounpm 

ToW  Hours 

364<«)OMC) 

20.000 

1 

lomwomy) 

.25 

5000 

^TtwroaranocapM 


or  oporvHng  wid 


The  astimata  for  this  propoaod  burdon 
,  derived  firom  agMicy  record*  and 
past  experience  concerning  animal  fMd 
distribution. 


and  Radiological  Health  (HFZ-4M). 
Food  and  Drug  Administratian,  9200 
Corporate  Blvd..  Rockville.  MD  20S50. 
301-594-2053. 


'  3. 1M7. 
WUUa*  K.  itabkari. 
AatodatB  Comminionmr  for  PoUef 
Coordination. 
IFR  Doc.  97-32163  PIM  l>-«-t7:  BrfB  ma\ 


DEPAfVTMEMT  OF  HEALTH  AND 
HUMAN  SERVICCS 

Foott  wid  Dnig  AdniMstrsllofi 


ALLERQANI 
Approval  of  Modal  8A40N 
AMO«>ARfUY«  Multifocal  UlUawlOlM 
AbaortoiwQ  SUIcona  Poalaftof  Ctwinbaf 
Intraocular  Lana 

AOmCY:  Pood  and  Drug  Administration. 

HHS 

ACnOM:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Alletgan 
Medical  Optics.  Irvine.  CA,  for 
pmnarket  approval,  under  the  Federal 
Food.  Drug,  and  Coametic  Act  (the  act), 
of  Model  SA40N  AMC)«>Airay« 
Multifocal  Ultraviolet-Absorbing 
Silicone  Posterior  Chamber  Intiaocular 
Lens.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel.  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of 
September  5, 1997.  of  the  approval  of 
the  application. 

OATtS:  Petitions  for  administrative 
review  by  January  8. 1998. 
AOOMESSCS:  Written  requesU  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Man^ement  Branch  (HFA-305).  Food 
and  Drug  Administration.  12420 
Paridawn  Dr..  rm.  1-23.  Rockville.  MD 
20857. 

ran  FUMfTNIR  MFOMUTION  OONT  ACT: 
Ashley  A.  Boulwara.  Center  for  Devices 


rAftV  WFOWiATlOW;  On 
September  3, 1996.  Allergan  Medical 
Optics.  Irvine,  CA  92612-9534, 
submitted  to  CDRH  an  application  for 
pranarkat  approval  of  Model  SA40N 
AMO«Array«  Multifocal  Ultraviolet- 
Abaorttng  Silicone  Posterior  Chamber 
Intraocular  Lens.  The  device  is  a 
multifocal  intraocular  lens  and  is 
indicated  for  the  visual  correction  of 
aphakia  in  persons  60  years  of  aga  or 
older  in  whom  a  cataractous  lens  has 
been  removed  and  who  may  benefit 
from  useful  near  vision  without  reading 
add  and  increased  spectacle 
independence  acroaa  a  range  of 
distances  where  the  potential  visual 
effects  associated  with  multifbcality  are 
acceptable.  The  lens  is  intended  for 
placement  in  the  capsular  bag.  The  lens 
is  available  in  powers  of  -1-16  to  •t-24 
diopters. 

On  July  10, 1997,  the  Ophthalmic 
Davioaa  Panel  of  the  Medical  Devices 
Adviaoiy  Committee,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
September  5, 1997,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  OfBco  of  Device 
Evaluation,  CDRR 

A  summary  of  the  safety  and 
eOBctiveness  data  on  which  CDRH 
baaed  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

Opportnnity  Em-  Admiaistrativa  Eaviaw 

Section  515(dM3)  of  the  act  (21  U.S.C 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(b) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procaduraa  regulations  or 


a  review  of  the  application  and  CDRH'a 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  fmrn  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  writh  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  feet  for 
resolution  through  administrative 
review.  After  reviewing  the  petition. 
FDA  will  decide  whethisr  to  grant  or 
deny  the  petition  and  will  publiah  a 
notice  of  its  decision  in  tha  Federal 
■agialsr.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  partidpato 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  January  8, 1998,  file  with  the 
Dockets  Management  Branch  (addreaa 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Caoter  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Datad:  October  31. 1997. 
Jaaaph  A.  Levitt. 

Deputy  Director  for  ReguhtionM  Policy,  Canter 
for  Dencee  and  Radiological  Health 
IFR  Doc.  97-32165  Filed  12-6-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Eatabliahmant  of  Praacrlptlon  Drug 
iJMT  Faa  Rataa  for  Fiacal  Year  1906 

AOENCY:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
rates  for  prescription  drug  user  fees  for 
Fiscal  Year  (FY)  1998.  The  Prescription 
Drug  User  Fee  Act  of  1992  (the  PDUFA). 
as  amended  by  the  Food  and  Drug 
Administration  Modernization  Act  of 

1997  (the  FDAMA),  authorizes  FDA  to 
collect  user  fees  for  certain  applications 
for  approval  of  drug  and  biological 
products,  on  establishments  where  the 
products  are  made,  and  on  such 
products.  Fees  for  applications  for  FY 

1998  were  set  by  the  FDAMA,  subject  to 
'    adjustment  for  inflation.  Total 

application  fee  revenues  fluctuate  with 
FI)A  application  review  woiidoad.  Fees 
for  establishments  and  products  are 
based  on  the  revenues  to  be  derived 
from  applications. 

FOR  FURTHER  MTORMATiON  OOMTACT: 
Michael  E.  Roosevelt.  Office  of 
Financial  Management  (HFA-120), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-5088. 

SUPPLEMBffTARY  MFORMATKM: 
LBackgronnd 

The  PDUFA  (Pub.  L.  102-571).  as 
amended  by  the  FDAMA  (Pub.  L.  105- 
115).  establishes  three  different  kinds  of 
user  fees.  Fees  are  assessed  on:  (1) 
Certain  types  of  applications  and 
supplements  for  approval  of  drug  and 
biologic  products,  (2)  certain 
establishments  where  such  products  are 
made,  and  (3)  certain  products  (21 
U.S.C.  379h(a)).  When  certain 
conditions  are  met,  FDA  may  waive  or 
reduce  fees  (21  U.S.C.  379h(d)).  Under 
the  PDUFA,  as  amended,  one-third  of 
the  total  user  fee  revenue  for  each  FY 
must  come  from  each  of  the  three  types 
of  fees. 

For  1998  through  2002,  under  the 
amendments  enacted  in  the  FDAMA, 
the  total  fee  revenues  and  fee  rates  foir 
application  fees  are  set  in  the  statute, 
but  are  to  be  adjusted  annually  for 
cumulative  inflation  since  1997.  In 
addition,  total  application  fee  revenues 
are  structured  to  increase  or  decrease 
each  year  as  tha  number  of  applications 
submitted  to  FDA  increases  or 
decreases. 


For  1998  through  2002.  FDA  is 
authorized  to  set  fee  rates  for 
establishment  and  for  product  categories 
each  year,  so  that  the  total  fee  revenue 
from  each  of  these  two  categories  will 
equal  the  total  revenue  FDA  expects  to 
collect  from  application  fees  that  year. 
This  procedure  continues  the 
arrangement  under  which  one-third  of 
the  total  user  fee  revenue  comes  from 
each  of  the  three  types  of  fees. 

This  notice  establishes  fee  rates  for  FY 
1998  for  application,  establishment,  and 
product  feiss.  These  fees  are  retroactive 
to  October  1, 1997,  and  will  remain  in 
effect  through  September  30. 1998.  Prior 
to  die  enactment  of  the  FDAMA,  only 
half  of  the  application  fee  was  due  upon 
submission  of  the  application,  and  the 
second  half  was  due  when  FDA  issued 
an  action  letter  after  review  of  the 
appUcation.  Beginning  in  FY  1998,  the 
entire  application  fee  is  due  upon 
submission  of  the  application  to  FDA. 
For  fiaes  already  paid  on  applications 
and  supplements  submitted  on  or  after 
October  1. 1997,  FDA  will  bill 
applicants  for  the  difference  between 
feas  paid  and  fees  due  under  the  new  fee 
schedules  and  under  the  new 
requirement  that  application  fees  be 
paid  in  full  at  the  time  an  application 
is  submitted.  For  applications  and 
supplements  submitted  after  December 
31. 1997,  the  new  fee  schedule  must  be 
used.  Invoices  for  establishment  and 
product  fees  for  FY  1998  will  be  issued 
in  December  1997.  using  the  new  fee 
schedules. 


n.  Inflation  and  Workload  Adjnstment 


The  PDUFA,  as  amended  by  the 
FDAMA.  provides  that  fee  rates  for  each 
FY  shall  be  adjusted  by  notice  in  the 
Federal  Register.  The  adjustment  must 
reflect  the  greater  of :  (1)  The  total 
percentage  change  that  occurred  during 
the  preceding  FY  in  the  Consumer  Price 
Index  (Uie  CPI)  (all  items;  U.S.  city 
average),  or  (2)  the  total  percentage  pay 
change  for  that  FY  for  Federal 
employees,  as  adjusted  for  any  locality- 
based  pa)rment  applicable  to  employees 
stationed  in  the  District  of  Columbia. 
The  FDAMA  provides  for  this  annnaj 
adjustment  to  be  ciunulative  and 
compounded  annually  after  1997  (see  21 
U.S.C  379h(c)). 

The  FDAMA  also  structures  the  total 
application  fee  revenue  to  increase  or 
decrease  each  year  as  the  number  of 
applications  submitted  to  FDA  increases 
or  decreases.  This  provision  allows 
revenues  to  rise  or  fall  as  FDA's 
workload  rises  or  fells.  To  implement 
this  provision  each  year,  FDA  will 
estimate  the  number  of  applications  it 
anticipates  receiving,  based  on  its  actual 


receipU  the  previous  year,  and  making 
an  allowance  for  waivers  and  refunds. 
FDA  has  made  similar  estimates  each 
year  since  1993  under  the  PDUFA  fee 
setting  process.  The  number  of 
applications  estimated  by  this  process 
will  then  be  multiplied  by  the  inflation- 
adjusted  statutory  application  fee.  This 
calculation  will  produce  the  FDA's 
estimate  of  total  application  fee 
revenues  to  be  received  each  year. 

The  PDUFA  also  provides  that  FDA 
shall  adjust  the  rates  for  establishment 
and  product  fees  so  that  the  total 
revenues  bom  each  of  these  categories 
will  be  equal  to  the  revenues  FDA 
expects  to  collect  from  application  fees 
that  year.  The  PDUFA,  as  amended, 
provides  that  the  new  fee  rates  based  (» 
these  calculations  be  published  within 
60  days  after  the  end  of  each  FY  (21 
U.S.C  379h(cM2)). 

m.  laflation  and  WockloMl  Adjustment 
for  Applicatioa  Feaa  and  Total 
Appbci^dm  Fee  Kevoiue 

The  FDAMA  provides  that  the 
application  fee  rates  set  out  in  the 
statute  be  adjusted  each  year  for 
cumulative  inflatiorL  It  also  provides  frir 
total  application  fee  revenues  to 
increase  or  decrease,  based  on  increases 
or  decreases  in  FDA's  application 
review  workload. 

A.  Inflation  Adjustment  to  Applicatitm 
Fees 

Application  fees  are  assessed  at 
different  rates  for  qualifying 
applications  depending  on  whether  the 
applications  require  clinical  data  on 
safefy  or  effectiveness  (other  than 
bioavailabilify  or  bioequivalence 
studies)  (21  U.S.Q  379h(a)(l)(A),  and 
379(h)(b)).  Applications  Uiat  require 
climcal  data  are  subject  to  the  foil 
application  fee.  Applicatioiu  that  do  not 
require  clinical  data  and  supplements 
that  require  clinical  data  are  assessed 
one-ha^  the  fee  of  applications  that 
require  clinical  data.  If  FDA  refuses  to 
file  an  application  or  supplemoit  75 
percent  of  the  application  fee  is 
refunded  to  the  applicant  (21  U.S.C 
379h(aKl)(D)). 

The  application  fees  described  above 
are  set  out  in  the  FDAMA  for  1998 
($250,704  for  applications  requiring 
clinical  data,  and  5125^52  for 
applications  not  requiring  clinical  data 
or  supplementa  requiring  clinical  data) 
(21  U.S.C  379h(b)(l)).  but  must  be 
adjusted  for  inflation.  For  FY  1997,  the 
total  increase  in  the  CPI  was  2.15 
percent,  whereas  the  increase  in 
applicable  Federal  salaries  for  FY  1998 
is  2.45  percent  The  higher  of  these.  2.45 
percent,  is  to  be  used  for  computing  the 
inflation  adjustment  for  FY  1998.  Since 
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1096  is  the  fint  year  after  1997.  the  base 
year  from  which  inflation  accumulate* 
and  ia  compounded,  there  la  no 
cumulative,  compounded  inflation  from 
previous  years  to  be  added  to  this 
percentage  for  FY  1998.  The  adfualed 
application  fee  rataa  are  computed  by 
applying  the  inflation  percentepe  far  FY 
1906  (102.45  percent)  to  the  FY  1696 
statutory  application  fiae  ratea  atatad 
above.  For  FY  1996  the  ad|uatad 
application  he  rates  are  $256,646  for 
applications  requiring  clinical  data,  and 
$126,423  for  applications  not  requiring 
clinical  data  or  aupplements  raquiring 
clinical  data.  These  amounU  must  be 
submitted  with  all  applications  during 
FY  1096. 

B.  Workload  AdfuMtmrnt  and  Tatai 
Application  Fee  Revenue 

Total  application  fee  revenues  fior 
1006  ¥rill  be  detefmined  by  the  number 
of  applications  FDA  raceivae  from 
October  1. 1997.  through  September  30, 
1996.  multiplied  by  the  fee  ratea 
calculated  in  the  preceding  paragraph. 
Before  fees  can  be  set  for  establishinent 
and  product  fee  categories,  each  of 
which  are  to  equal  total  revenues  FDA 
collects  from  application  fees.  FDA 
must  estimate  its  total  1998  application 
fee  revenues.  To  do  this,  FDA  calculates 
the  number  of  full  application  fees  FDA 
received  in  1997  and  uaes  that  figure  as 
a  basis  for  estimating  1998  application 
volume. 

For  FY  1997.  FDA  received,  filed,  and 
assessed  fees  for  1 18  applications  that 
require  clinical  data.  19  applicationa 
that  did  not  require  diniod  data,  and 
127  supplementa  that  require  clinical 
data.  Because  applications  that  do  not 
require  clinical  data  and  supplemenU  . 
that  require  clinical  data  are  miieaaed 
only  one-half  the  full  fee.  the  equivalent 
number  of  these  applications  subject  to 
the  full  fae  is  determined  by  summing 
these  categories  and  dividing  by  2.  This 
amount  is  then  added  to  the  number  of 
applications  that  require  clinical  data  to 
arrive  at  the  equivalent  number  of 
applications  sub)ect  to  full  application 
fbM. 

In  addition,  as  of  September  30. 1997. 
FDA  assessed  fees  for  one  application 
that  required  clinical  data,  one 
application  that  did  not  require  clinical 
data,  and  one  supplement,  all  of  which 
were  refused  filing  or  writhdrawn  before 
filing.  After  refunds,  the  full  application 
paid  one-fourth  the  full  application  fee 
and  is  counted  as  one-fourth  of  an 
application,  and  the  application  that  did 
not  require  clinical  data  and  the 
supplement  each  paid  one-eighth  of  the 
full  application  fiw  and  are  each 
counted  as  one-eighth  of  an  application. 


Using  this  methodology,  the 
dTpproximate  equivalent  number  of 
applications  that  required  clinical  data 
and  were  assessed  fees  in  FY  1907  was 
192,  before  any  further  decisions  were 
made  on  requesta  for  waivers  or 
reductions.  Under  the  FDAMA  small 
businesses  will  receive  a  full  waiver  for 
their  first  application  (rather  than 
waiver  of  half  the  fee  as  was  the  caae 
under  the  PDUFA).  fai  addition,  the 
FDAMA  excludes  from  fees  bulk 
biological  producta  that  are  further 
manufactured,  and  provides  new 
exceptions  for  certain  orphan  product 
applications  and  certain  supplemenU 
for  pediatric  indications.  Because  of 
these  changes,  in  FY  1998  FDA 
estimatea  that  approximately  40  fewer 
equivalenta  of  full  applications  will 
generate  fees,  or  fees  for  them  will  be 
sut^ect  to  waivers  or  reductions.  This 
number  Is  a  substantial  increese  over 
the  estimate  that  FDA  would  waive  or 
reduce  16  equivalents  of  full  fae 
applications  made  1  year  ago  when  faes 
for  1997  were  established.  Therefore. 
FDA  estimates  that  approximately  152 
equivsJent  applications  that  require 
clinical  data  will  qualify  for  fees  in  FY 
1008,  after  allowing  for  poasible  waiven 
or  reductions. 

The  following  calculations  summarize 
the  determination  of  FY  1996 
application  estimates,  based  on  1997 
data: 

•  1 16  applications  that  require  clinical 
data.  ••■  (19«-2)  applications  that  do  not 
require  clinical  data.  ■*■  (127-^2) 
supplements  that  require  clinical  data.  ■*■ 
(1^)  applications  that  require  clinical 
data  and  which  FDA  refuses  to  file  or 
the  sponsor  withdraw*  before  filing  •«- 
(2-^6)  supplementa  which  FDA  refuses 
to  file  or  the  sponsor  withdraws  before 
filing  minus  40  waivers,  reductions  or 
exceptions  «:  152  (the  estimated  number 
of  "full  fee"  applications  for  FY  1996 
based  on  FY  1997  experience,  and 
rounded  up). 

The  total  FY  1996  application  fee 
revenue  is  estimated  by  multiplying  the 
ad|usted  application  fee  rata  (S256.646) 
by  the  equivalent  mmiber  of 
applications  projected  to  qualify  for  faes 
in  FY  1998  (152).  for  a  total  estimated 
application  fee  revenue  in  1998  of 
$39,040,592.  This  is  the  amount  of 
revenue  that  FDA  is  also  expected  to 
derive  from  establishment  fees  and  from 
product  {aea. 

IV.  FeeCakulatloBS  far  EatabHahment, 
and  Prednd  Fees 

A.  BstablJMhment  Fees 

The  FY  1997  establishment  fee  was 
based  on  an  estimate  of  250 
establishments  subject  to  fees.  In  FY 


1007,  263  establishmenta  qualified  for 
fees  before  any  decisions  on  reouesta  for 
waivers  or  reductions  were  made.  Under 
the  FDAMA,  the  basis  for  assessment  of 
eatabliahment  fees  is  amended.  The 
responsibility  for  the  fiee  is  placed  on 
the  applicant  whose  product  is 
manuactured  at  the  fedUty,  and  not  on 
the  owner  of  the  fecilitv.  Contract 
manufacturing  establishments  will  now 
be  subject  to  fees,  to  be  paid  by  the 
applicant  whose  product  is 
manufactured  at  that  astabliahment 
FDA  believes  this  will  subject 
additional  establishmenta  to  fees,  and 
estimates  that  approximately  275 
establishmenta  will  qualify  for  fees  in 
FY  1006  after  allowing  for  possible 
waiven  or  reductions.  Thus,  the  number 
275  is  used  in  setting  the  new 
establishment  fee  rate.  The  fee  per 
establishment  is  determined  by  dividing 
the  adjusted  total  fee  revenue  to  be 
derived  from  establishmenta 
($39,040,502).  by  the  estimated  275 
establishmenta.  for  an  establishment  fae 
rate  for  FY  1096  of  $141 .966  (rotuded 
to  the  nearest  dollar). 

B.  Product  Feet 

The  FY  1997  product  fee  was  based 
on  an  estimate  mat  2,200  producta 
would  be  subject  to  product  faes  in  FY 
1997.  For  FY  1997,  2,267  producta 
qualified  for  fees  before  any  decisions 
on  requesta  for  waiven  or  reductions 
were  made.  FDA  estimates  that  onlv 
2.100  producta  will  qualify  for  product 
fees  in  FY  1998,  after  allowing  for  the 
feet  that  about  140  antibiotic  producta 
and  11  producta  manufactured  by  state 
govemmcmta  that  paid  fees  in  1997  will 
no  longer  be  subject  to  tees  in  1998 
under  the  FDAMA,  and  for  the  feet  that 
an  additional  17  large  volume  parenteral 
producta  that  were  subject  to  fees  in 
1997  are  now  regulated  as  generic  drugs 
and  will  not  be  subject  to  fees  in  1998. 
Accordingly,  the  FY  1998  product  fiae 
rate  is  determined  by  dividing  the 
adjiuted  total  fee  revenue  to  be  derived 
from  product  fees  ($39,040,592)  by  the 
estimated  2,100  producta  for  a  product 
fee  rate  of  $18,591  (rounded  to  the 
nearest  dollar). 

V.  Adjusted  Fee  Schedulea  for  FY  1606 

The  fee  rates  for  FY  1996  are  set  out 
in  the  following  table: 


Feecalegofy 


Appscaoons 
Raquiring  dinicai 


Not  raquirtno  cMcii 


Fee  rales  tor  FY 
1007 


$256346 

$128,423 
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Fee  rales  tor  FY 
1907 

Supplements  requir- 
ing cinical  data  .... 
csiHiaanfnenis  ......   „ 

$126,423 

$141,066 

$18,501 

VL  iMphmwntetien  of  Adiosled  Fee 
Schednfa 

A.  Application  Fees 

Any  application  or  supplement 
subject  to  faes  under  the  PDUFA  that  is 
submitted  after  December  31. 1007, 
must  be  accompanied  by  the 
appropriate  application  fee  established 
in  the  new  fiae  schedule.  FDA  will  bill 
applicanta  who  submitted  application 
faes  between  October  1, 1007,  and 
December  31. 1007,  banad  on  the 
adjusted  rete  sdiedule. 

B.  Establishment  and  Product  Fees 

By  December  31, 1907,  FDA  will  issue 
invoices  for  establishmenta  and  product 
faes  for  FY  1996  under  the  new  fee 
schedules.  Payment  will  be  due  by 
January  31, 1996.  FDA  will  issue 
invoices  in  October  1996  for  any 
producta  and  establishmenta  subject  to 
faes  for  FY  1998  that  qualify  for  fees 
aftn  the  December  1997  billing. 

Dated:  Dsonnbar  3. 1987. 

WIUiaalLHakkaid. 

Associate  Commissioner  for  PoUcy 
Coordination. 

(FR  Doc  97-32164  Filed  12-S-g7: 8:45  ami 


DEPARTMENT  OF  HEALTH  AM) 
HUMAN  SERVICES 

Fbod  and  Drug  Admlnistratkm 
tDockal  No.  OTN-Oiei] 

Agency  Infbrmatton  CoHection 
AcUvMm;  AnnouncMiMnt  of  0MB 
Approval 

AOCMCV:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


IT:  The  Food  and  Drug 
Administration  (FDA)  is  nnnmmHng 
that  a  collection  of  information  entitled 
"Applications  for  Exemption  from 
Preemptions  of  Medical  Device 
Raquirementa"  has  been  approved  by 
the  OfBce  of  Management  and  Budget 
(OMB)  under  the  Paperwori:  Reduction 
Act  of  1995  (the  PRA). 
FOR  FUimiER  WronilATIOM  OONTACT: 
Margaret  R.  Schlosbuig,  OfBce  of 
Information  Resources  Management 


(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-1223. 
8UPPI^MENTAflV  MFORMATION:  In  the 
Federal  Regfeler  of  May  16. 1997  (62  FR 
27059),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  imless  it  displays  a 
currendy  valid  OMB  control  number. 
OMB  has  now  approved  the  infiwrnation 
collection  and  has  assigned  OMB 
control  number  091(M)129.  The 
approval  expires  on  July  31.  2000. 

Dated:  December  2, 1997. 
¥fmassK.nMkmiA, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-32166  nied  12-8-97;  8:45  ami 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Fbod  and  Drug  Administratton 
IPochetNatTIMMtoq 

Agency  Mdrmallon  CoNaelion 
ActtvWaa;  Announoamont  of  OMB 
Approval 

AOBICV:  Food  and  Drug  Administration. 
HHS.  ^ 

action:  Notice. 


•UMMARY:  The  Food  and  Ditig 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitied 
"Administrative  Detention  and  RannaH 
Medical  Devices"  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwori^  Reduction 
Act  of  1995  (the  PRA). 
POD  FURTHBI  MFOMUTKM  OONTACT: 
Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857, 301-827-1223. 
SUPPI^MBfTARY  INFOmiATION:  In  tiie 
Federal  Register  of  July  16, 1997  (62  FR 
36005),  the  agency  announced  that  the 
proposed  information  3collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
infonnation  unless  it  displays  a 
currendy  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0114.  The 


approval  expires  on  SoDtember  30. 
2000. 

Dated:  November  30. 1997. 

WilliaBiK.Habbai4. 

Associate  Coaanisaonerfor  Policy 
Coordination. 

[FR  Doc.  97-32167  Filed  12-8-97;  8:45  am) 

I  CODE  41S»-ei-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HaaNh  Car*  Finaneing  Adminiatratton 
:HCFA-4a4 


Agency  Informatton 
Acllvltiaa: 


tar  OMB 


In  compliance  with  the  raquiremaat  ' 
of  section  3506(cK2XA)  of  the 
Paperworic  Reduction  Act  of  1905,  the 

Health  Care  Financing  Administration  ' 
(HCFA),  DepHBTtment  of  HealUi  and 
Human  Services,  has  submitted  to  the* 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  dw 
collection  of  information.  Interested 
persons  are  invited  to  send  commenta 
r^arding  the  burden  estimate  or  any 
other  aapecit  of  this  collection  of 
information,  including  any  of  the 
following  subjecta:  (1)  The  necessity  and 
utility  of  the  proposed  infonnation 
collection  for  the  proper  parformance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  wrays  to 
enhance  the  qualify,  utilify,  and  clarify 
of  the  information  to  be  collected:  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  mmiini»y  the  information 
collection  burden. 

Type  of  Infonnation  Collection 
Request  Extension  of  a  currendy 
approved  collection  without  ^hange: 
Title  of  Information  Collection: 
Attending  Physician's  Certificatimi  of 
Medical  Necessify  for  Home  Oxygen 
Therapy  and  Supporting  R^ulations  42 
CFR  410.38  and  42  CFR  424.5;  Fonn 
Number.  HCFA-484  (OMB  approval 
#0036-0534);  Use:  To  determine  oxygen 
is  reasonable  and  necessary  pursuant  to 
Medicare  Statute,  Medicare  rUima  for 
home  oxygen  therapy  must  be 
supported  by  the  treating  physician's 
statement  and  other  information 
including  estimate  length  of  need  (#  of 
months),  diagnosis  codes  (KD-0)  and: 

1.  Resulta  and  date  of  the  most  recent 
arterial  blood  gas  PO2  and/or  oxygen 
saturation  testa. 

2.  The  most  recent  arterial  blood  gas 
PO2  and/or  oxygen  saturation  test 
pmformed  EITHER  with  the  patient  in  a 
chronic  stable  state  as  an  outpatient.  OR 
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within  two  days  prior  to  diachaig*  from 
an  inpatient  hdlity  to  horns. 

3.  The  moat  recent  arterial  Mood  gas 
PO2  and/or  oxygen  aaturation  test 
parfbrmed  at  raat.  during  exercise,  or 
diiring  sleep. 

4.  Name  and  address  of  the  physician/ 
provider  perfonning  the  moat  recent 
arterial  blood  gas  PO3  and/or  oxygen 
saturation  teat. 

5.  If  ordering  portable  oxygen, 
information  regarding  the  patient's 
mobility  within  the  home. 

6.  Identification  of  the  higheat  oxygen 
flow  rate  (in  liters  per  minute) 
preecribed. 

7.  If  the  prescribed  liters  per  minute 
(LPM),  as  identified  in  item  6.  are 
graeler  than  4  LPM.  provide  the  reaults 
and  date  of  the  most  recent  arterial 
blood  gas  PO2  and/or  oxygen  seturaUon 
taat  taken  on  4  LPM. 

If  the  PO2  «  56-59.  or  the  oxygen 
saturation  =  89%,  then  evidence  of  the 
beneficiary  meeting  at  least  one  of  the 
following  criteria  must  be  provided. 

8.  The  patient  having  dependent 
edema  due  to  congestive  heart  Csilura. 

9.  The  patient  having  cor  pulmonale 
or  pulmonary  hypertension,  aa 
documented  by  P  pulmonale  on  an  EKG 
or  by  an  echocardiogram,  gated  blood 
pool  scan  or  direct  pulmonary  artery 
pressure  measurement. 

10.  The  patient  having  a  hematocrit 
greater  than  56%. 

Form  HCFA-484  obtains  all  pertinent 
information  and  promotes  national 
consistency  in  coverage  determinations; 
Frequency:  Other  (aa  needed);  Affected 
Public:  Individuals/households, 
business  or  other  for  profit,  and  not  for 
profit  institutions;  Number  of 
Respondents:  300.000:  Total  Annual 
Respoaem:  300.000:  Total  Annual 
Houn  Rmpieated:  50.000. 

To  obtain  copies  of  the  supporting 
staliBHtt,  and  any  related  forma 
teiaieaced  above.  E-mail  your  request, 
including  your  address  and  phone 
ntunber.  to  PaperworMhcfii.gov,  or  call 
the  ReporU  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  3D  days  of  thia  notice  directiy  to 
the  OMB  Desic  Officer  designated  at  the 
following  address:  OMB  Human 
Raaourcea  and  Housing  Branch, 
AttMiUon:  Allison  Eydt.  New  Executive 
Office  Building,  Room  10235, 
Washington.  D.C  20503. 


Dated:  Dsosmbar  2. 1997. 
BkaP.lvkalll. 


HCFA  HepoiU  Clearance  Officer.  HCFA. 
Office  of  Infonnation  Service;  Information 
Technoiogy  In  vestwent  Mattagunent  Group, 
DMaktn  efHCFA  Enterprise  Standards. 
(PR  Doc.  97-32100  Filed  12-»-«7;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

MaUonI  tnatitm—  of  llellh 

NMiofMl  Cancer  Institute;  NottM  ol 
NationsI  Canosr  mstltuts  Dtrectov's 
Consumer  Lieleon  Oroup  Meeting 

Notice  is  hereby  given  that  the 
National  Cancer  Institute  will  hold  ita 
first  public  meeting  of  the  Director's 
Consumer  Liaison  Croup,  beginning  at 
9:00  a.m.  on  December  17,  1997  and 
ending  at  3:00  p.m.  on  December  18, 
1997  at  the  Pooka  Hill  Marriott. 
Bethesda,  MD.  Seating  U  limited  and 
will  be  on  a  first-come,  first-served 


The  Nattoiwl  Cancer  Institute  (NCI), 
the  federal  gov«asMBt's  primary 
agency  for  cancer  reaearch,  la  bringing 
together  fifteen  (15)  consumer-advocates 
to  creete  a  two-way  street  that  enables 
them  to  interact  direcUy  with  the 
scientific  community  at  NCI  on  a  wide 
range  of  programs  and  issues.  The  15- 
member  DCLG  is  made  up  of  people 
involved  in  cancer  advocacy  and  who 
refiect  the  breadth  and  diversity  among 
thoae  whoae  Uvea  are  touched  by 
cancer.  The  DCLG  will  alao  help  NO  to 
widen  the  pool  of  qualifiedooaaumer- 
advocates  who  can  be  called  upon  lo 
serve  on  NCI  advisory  commlWeea  and 
other  groups. 

The  members  are  (in  alphabetical 
order): 

Paula  E.  Bowen.  Brooklyn.  N.Y. 
Susan  Lowell  Butler,  Alexandria,  Va. 
MAnuel  H.  CastiUo.  Dayton,  Ohio 
Kerry  ).  Dewey.  Missoida,  Mont^ 
M.  Venus  Gines,  Lithonia,  Ga. 
Felicia  Schanche  Hodge,  Berkeley,  Calif. 
Michael  Ji:atz.  New  York.  N.Y. 
Susan  A.  Leigh.  Tucson.  Ariz. 
Ruth  Chiang  Un.  Short  Hills.  N.). 
Cena  H.  Love,  Albuquerque.  N.M. 
Susan  McCarthy,  Vancouver,  Wash. 
Daniel  M.  Moore.  ]r.,  Decatur.  111. 
LiUouise  Rogpn,  Chicago.  Ql. 
Susan  K.  Stevmrt,  Highland  Parii.  111. 
Brad  Zebrack.  Ann  Arbor.  Mich. 

The  mafority  of  the  newly  appointed 
DCLG  members  are  cancer  survivors, 
but  family  members  of  cancer  patients 
and  health  profaasionals  involved  in 
cancer  advocacy  are  represented.  The 
cancer  experience  of  the  group  includes 


prosUte.  breast,  kidney,  ovarian, 
cervical,  lung,  bladder,  and  brain 
cancOT,  Hod^dn's  disease,  leukemia, 
sflocoma.  and  myeloma.  The  group 
represents  Asian  American,  Native 
American,  Hispanic,  African  American, 
and  non-Hispaaic  white  persoiu,  the 
young  and  old,  men  and  women,  the 
medically  underserved,  and  people  from 
all  geographic  areas  of  the  coun^.  both 
rural  and  urban.  The  constituendea 
represented  by  the  memfaan  include 
advocacy  organizations  that  represent 
both  specific  cancers  and  all  cancers. 
DCLG  members  will  serve  three-year 
terms.  The  three-fold  purpose  of  the 
DCLCwiUbeto: 

•  Serve  aa  a  primary  forum  for 
diacuaaing  iiauea  and  oonoema  and 
fiyrh«ng4ng  viewpoints  that  are 
important  to  the  broad  development  of 
NQ  program  and  reaearch  prioritiea. 

•  Help  develop  and  establish 
proceaaes.  mechanisms,  and  criteria  for 
identifying  appropriate  consumer 
advocataa  to  serve  on  a  variety  of  NCI 
program  and  policy  advisory 
committees. 

•  Establish  and  maintain  strong 
collaborations  between  NCI  and  the 
cancer  advocacy  community. 

One  purpose  of  this  first  meeting  is  to 
decide  how  the  group  will  do  its  work. 
For  example,  how  it  will  select  a  chair 
and  identify  members  who  will  serve  in 
the  future.  The  DCLG  will  also  discuss 
bow  it  will  communicate  internally  and 
with  the  broad  advocacy  community  it 
represents.  In  addition,  the  group  will 
b^in  discussion  on  several  key  issues 
for  the  Inatltnte.  The  most  pressing 
issues  faced  by  cancer  patients  today,  as 
described  in  the  candidates' 
applications,  include:  Access  to  and 
availability  of  reliable  cancer 
information:  access  to  effective,  high- 
quality  treetment,  including  clinical 
tiials;  increased  rehabilitation, 
psychosocial  support,  and  other 
survivor  concerns;  aitd  participation  in 
setting  research  priorities.  NCI  may  also 
begin  issues  to  the  attention  of  the 
group. 

Individuals  who  plan  to  attend  the 
meeting  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  special  accommodations,  should 
contact  Elaine  C  Lee.  in  th«  Office  of 
Liaison  Activities,  National  Cancer 
Institute,  Building  31,  Room  10A06;  or 
by  calling  telephone  No.  301  594-3194 
or  sending  a  fax  to  301  480-7558.  For 
additional  infonnation,  contact  Ms.  Lee 
at  the  above  addreaa. 
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Dated:  December  2, 1997. 
Marvin  Kalt. 

Director,  Division  (^Extramural  Activities. 

National  Caruxr  Institute. 

(FR  Doc.  97-32089  Filed  12-S-97:  8:45  am) 

aajjMe  COOK  414S-M-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NeUuiil  Instltutss  of  HssHh 
NationsI  Cancsr  InsUtuts;  Notics  of 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,'as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  SBIR  Phase  I— Innovative 
Approaches  to  Clinical  Trials  1  Infoanatics 
(Telephone  ConJiBrenoa  Call). 

Date:  December  15, 1997. 

rime:  2:30  pjn.  to  Adjournment 

Place:  National  Cancer  Institute,  Executive 
Plaza  North.  ConiiBrence  Room  640. 6130 
Executive  Boulevard,  Betheada,  MD  20892. 

Contact  Person:  Wiloe  Woods.  VhJD.. 

.Sriimtifir  ftmwiami  AAwm{.^^ftrmtnr  N»H«n»l 

Cancar  Instituie.  NIH.  Executive  Plaaa  North. 
Room  S22B.  6130  Executive  BoulevanL  MSC 
7405.  Bethesda.  MD  20892-7405.  Telephone: 
301/496-7903. 

Purpoee/Agmda:  To  review,  diacuas  and 
evaluate  responsea  to  Request  for  PropoaaL 

Thia  notice  ia  being  publialwd  lasa  than  IS 
daya  jnior  to  tlte  meeting  due  to  tlia  urgent 
need  lo  meet  timing  limitationa  imposed  by 
tlie  review  and  fuixling  cycle. 

Tlie  meetiiig  will  be  doaad  in  accordanoa 
with  tlw  proviaiona  aet  forth  in  aactiona 
552b(cM4)  and  552b(cM6).  Title  5.  U.S.C 
Proposala  and  the  discuaaioiu  could  reveal 
confidential  trade  aecreta  or  commercial 
property  such  as  patentable  material  and 
personal  infonnation  concerning  individuals 
aaaociated  with  tlw  proposala.  the  diacloaure 
of  which  would  corutitute  a  clearly 
unwarranted  invaaion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  AaaiataiKe 
Program  Numbers:  93.393.  Cancer  Cause  snd 
Plevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research:  93.395. 
Cancer  Trsatment  Reaearch:  93.396,  Cancer 
Biology  Resaardi;  93.397.  Cancer  Centeis 
Support:  93.396,  Cancer  Research  Manpower, 
93.399,  Cancer  Control) 

Dated:  December  2. 1997. 
LaVerae  Y.  Strii^Beld. 
Coaunittee  Management  Office.  NIH. 
(FR  Doc  97-32090  Filed  12-6-97;  8:45  am) 
aaiMB  oooa  4i4a-ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nattonai  instRulse  of  HsMh 

Nabonsl  Instituie  of  Allergy  and 

jggjouaDi Notlcs  of  dosed 

-    Meeting 

Pursuaqt  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Alleigy  and 
Infectious  Disaeaes  Special  Emphaaia 
Panel  (SEP)  meeting: 

Mune  of  SEP:  Unsolidtad  ROl  (Telephone 
Conlsfence  Call). 

Date:  December  16, 1997. 

Time:  12UM  p.m.  to  Adjournment 

Place:  Teteoonfaience.  6003  Executive 
Boulevard.  Solar  Building.  Room  4GD1. 
Bedwsda.  MD  20892,  (301)  496-2S50. 

Contact  Person:  Dr.  Dennis  Lang,  Scientific 
Review  Adm.,  6003  Execntive  Boulevard, 
Solar  Bldg..  Room  4Cl6.  Bethesda.  Kfi) 
20692,  (301)  496-2550. 

Purpose/Agenda:  To  evaluate  a  grant 
applicatian. 

The  masting  will  be  closed  in  accordance 
with  the  proviaiona  aet  forth  in  aectiona 
5S2b(cM4)  and  552b(cM6).  Tide  5,  U.S.C 
Applicationa  and/or  propoaala  and  the 
diacuaaiona  could  reveal  confidential  trade 
aeoeta  or  commercial  property  auch  as 
patentable  material  and  personal  information 
coftceming  individuala  aaaodatad  with  the 
appUcatiana  and/or  propoaala,  the  diadosuie 
of  which  would  constitute  s  dearly 
^unwarranted  invasion  of  personal  privacy. 

Thia  notice  is  being  pubUahad  less  than  IS 
dajrs  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitationa  imposed  by 
the  review  and  funding  cycle. 

Dated:  December  2, 1997. 
UVeiM  T.  SariQgAeU. 
Committee  Management  Officer,  NIH. 
[FR  Doc  97-32087  Filed  12-«-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instituias  of  HsoMi 

National  Instltuts  on  Dnjg  AbusK 
Notlcs  of  Clossd  Msstings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  givm  of  the  following 
National  Institute  on  Drug  Abuse 
(NIDA)  Special  Emphasis  Panel 
meetings. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications  and  contract  propoaala. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel  (Contract  Review— "Internet- 
Based  Research  Support  for  Drug  Abuse 
Researchers"). 


Oote:  nanembar  10, 1997. 

Tune:  9:00  ■  "» 

Place:  Bedieeda  Maniott  Hotel.  51S1  Peaks 
Hill  Road.  Bediesda.  MD  20814. 

Contact  Person:  Mr.  Lyla  Fiur.  ra^H^^t 
Review  Specialist  Officsa  of  Extnnoml 
Program  Review,  National  Inatttute  on  Dnw 
Abuae,  5600  Fiahars  Lane,  Room  10-42, 
Rockville.  MD  20S57.  TeiephoDe  (301)  443- 
1644. 

Mune  of  Comaiittee:  NIDA  -^ptrftt/ 
Emphasis  Panel  (Contract  Rowiuw 
"Development  of  a  ComptOeiixed 
Neuropeychological  Testing  Progmms"). 

Date:  December  17. 1997. 

Time:  9:00  a.m. 

nice:  Betiwada  Marriott  Hotel.  5151  Poote 
HiURoad.  Bathaada.  MD  20614. 

Cimtact  Person:  Mr.  Lyk  Fmr,  Cooimot 
Review  ^lecialist  Office  of  Extnmal 
Program  Review.  National  Institute  on  Dnw 
Abuse.  5600  Fishers  Lsne,  Room  10-42. 
Kockvilla,  MD  20857.  Taleplume  (301)  44»- 

ia44. 

Mune  c<Ciiwiaii(tee.-  NIDA  Special 
Emphasis  Panti  (Contract  Jtevisw/— 
"Analytical  Techniques  Programs"!. 

Date:  I>BrembeT  19, 1997. 

Time;  11:30  a.m. 

Place:  National  Institute  on  Dnw  AfaMa. 
NIH.  5600  Fishers  Lane.  Room  10-49. 
Rockville,  MD  20057. 

Contact  Person:  Mr.  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Propam  Review,  National  Institute  on  Drug 
Abuse,  5600  Fishers  Lane,  Room  10-42, 
RockviUe.  MD  20657,  Telephone  (SOI)  44»- 
1644. 

Thia  notice  ia  being  publiahed  leas  tlwn  15 
days  prior  to  tlie  meetings  due  to  the  urgent 
need  to  meet  timing  limitationa  fTniiul  by 
die  review  and  funding  cycle. 

Mune  c/Ccmun/ttee:  NIDA  Special 
Emphasis  Panel  (Contract  Review— "Devek^ 
Prevention  Research  Dissemination  "). 
Arte;  January  7, 1908. 
ri0ie:9:OOajn. 

Place:  Bediaada  Maniott  Hotel.  5151  Pooks 
HiU  Road.  Betikssda.  MD  20814. 

CDRtocf  Anon.  Mr.  Lyle  Forr,  Office  of 
Extramural  Program  Review.  National 
Inatihite  on  Drag  Abuae.  5600  Fiahen  Lane. 
Room  10-42.  Rockville.  MD  20857. 
Telephone  (301)  443-1644. 

Mune  of  Coaunittee:  NIDA  Spmdal 
Emphasis  Panel  (Confaence  Giuats). 
Date:  January  8. 1998. 
rime:  9:00  a.m. 

Pfooe:  National  Institute  on  Drug  Abuse, 
NIH.  NIDA  Conference  Room  10-05,  5600 
Fishers  Lane.  Rockville,  MD  20657. 

Contact  Person:  Dr.  William  C  Gnoe. 
Scientific  Review  AdBinistratcH'.  Office  of 
Bxtrammal  Program  Review,  National 
Inatitute  on  Drug  Abuae.  5600  Fiahaia  !.■«». 
Room  10-^42.  Rockville.  MD  20857, 
Telephone  (301)  443-2755. 

The  meetings  will  be  dosed  in  accocdane 
with  provisions  set  forth  in  an  liiini 
552b(cX4)  and  552b(cKB).  Tide  5,  U.S.C  The 
applicationa  and/or  propoaala  and  tlie 
diacuaaiona  could  reveal  confidential  trade 
aecrets  or  commercial  property  such  as 
patentable  Bialeiial  and  panonal  iafanaation 
concerning  indtviduak  aaaociated  with  the 
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■ppUcatloiM  and/or  propoMdt,  tbm  diaclosura 
oc  which  would  coiutituta  ■  clawly 
unwwranlad  invasion  of  p«noaal  privaqr- 
(Catalog  of  Fadatal  Domaatic  AaaisUno* 
Pragram  Numban:  M.Z??.  Dnia  Abuaa 
SciantM  Oavalopment.  Raaaaicn  Sciantiat 
Da««lopaMnt,  and  Raaaarcfa  Scientiat 
AwMda;  93.278.  On«  Abuaa  NatkMial 
Raaaicfa  Sarrk*  Awwda  far  Raaaarch 
Trainiiv  93.27«.  Drag  Abuaa  Raaaarch 
PragranM,  National  Inatitutaa  of  Haahh) 
DatMi:  Daoambar  2.  1907. 


UVaraaY. 

Committae  hianagement  Officer,  NIH. 
(FR  Doc.  97-32093  Filad  12-«-97:  S:4S  ami 
;  4t 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


of  HeeMi 


I  Ubrwy  of  Medicine:  Notioe  of 
MeeHnge  of  ttie  Board  of  Regente,  the 


Planning  Suboomfnittoe  and  the 
Subcommittee  on  Outieoeh  and  Public 


Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Regents  of  the  National 
Library  of  Medicine  on  January  27-28. 
lOQS.  in  the  Board  Room  of  the  National 
Library  of  Medicine.  8600  Rockville 
Pike.  Betheada.  Maryland.  The 
Extramural  Programs  Subcommittee  will 
meet  on  January  26  in  the  5th-Floor 
Confisrence  Room,  Building  38A.  from  1 
p.m.  to  2:45  p.m..  and  will  be  closed  to 
the  public,  llie  Planning  Subcommittee 
will  meet  on  January  26  in  the  5th-Floor 
Confiarence  Room.  Building  38A.  from 
3:15  pjn.  to  4:30  p.m..  and  will  be  open 
to  the  public.  The  Siibcommittee  on 
Outreach  and  Public  Information  will 
meet  on  January  27  in  Conference  Room 
B.  Building  38,  from  8  a.m.  to  9:00  ajn., 
and  will  be  open  to  the  public. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  9  a.m.  to 
approximately  3:30  p.m.  on  January  27 
and  from  9  a.m.  to  ad)oumment  on 
January  28  for  administrative  reports 
and  program  discussions.  Attendance  by 
the  public  will  be  limited  to  space 
avail^le.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign-language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Bonnie  Kaps  at  301-496- 
4621  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sections  552b(cH4).  552b(c)(6). 
Title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463.  the  entire  meeting  of  the 
Extramural  Programs  Subcommittee  on 
January  26  will  be  closed  to  the  public 
from  2  p.m.  to  3:30  p.m.  and  the  regular 


Board  meeting  on  January  27  will  be 
closed  from  approximately  3:30  p.m.  to 
4:00  p.m.  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussion  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy- 
Mr.  Robert  B.  Mehnert,  Chief.  Office 
of  Inquiries  and  Publications 
Management.  National  Library  of 
Medicine.  8600  Rockville  Pike, 
Bethesda.  Maryland  20894,  Telephone 
Number.  301-496-6308.  will  furnish  a 
summary  of  the  meeting,  rosters  of 
Board  members,  and  otbar  information 
pertaining  to  the  meeting. 

(Catalog  of  Fadaral  DouMatic  Assistanoa 
Program  No.  93.879— Medical  Library 
Aaaistanca.  National  Institutaa  of  Haahh) 

Dated:  Decembar  2. 1997. 
UVanaa  Y.  Stringfiald. 
Committee  Managetnent  Officer,  NIH. 
|FR  Doc.  97-32091  Filad  12-8-97: 8:45  am) 
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DEPARTMBfT  OF  HEALTH  AND 
HUMAN  SERVICES 

NaBonal  InaBtutee  of  Health 

Center  for  SdentHIc  Ravlaer;  NoOca  of 
Cloeed  MeaUnga 

Piirsuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Center 
for  Scientific  Review  Special  Kmpheiis 
Panel  (SEP)  meetings: 

Parpote/Agonda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciencm, 

Date:  Dacember  17-19. 1987. 

Time:  8:30  a.m. 

Place:  Embassy  Suites,  Chevy  Chase.  MD. 

Contact  Peraon:  Or.  Paul  Stiudler, 
Scientific  Review  Administrator,  6701 
Rockladge  Drive.  Room  4144.  Bathaada. 
Maryland  20892,  (301)  43S-1716. 

Name  of  SEP:  Clinical  Sciences. 

Date:  December  17, 1997. 

Time:  2:15  p.m. 

Place:  NIH,  Rockladge  2.  Room  4138, 
Telephone  Confsrence. 

Contact  Person:  Dr.  Gordon  Johnson, 
Scientific  Review  Administrator,  6701 
Rockladge  Drive.  Room  4136,  Betheada, 
Maryland  20892.  (301)  43S-1212. 

This  notice  i*  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Clinical  Sciencaa. 


DM».  December  23, 1997. 

Time:  IKM)  p.m. 

PJbce:  NIH.  Rockledga  2.  Room  4112. 
Telephone  Conferenoa. 

Contact  Perwon:  Dr.  Copal  Shaima. 
Scientific  Review  Administrator,  8701 
Rockladge  Drive.  Room  4112.  Betheada. 
Maryland  20897,  (301)  435-1783. 

The  mi^"g«  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  tecs. 
552b(cX4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
diacuaaioiu  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  propoaals,  the  diadoaure 
of  which  would  constitute  a  clearly 
unvrananted  invasion  of  personal  privacy. 
(Cataldg  of  Federal  Domaatic  Asaistanre 
Program  Nos.  93.306,  93.333.  93.337, 
93.393-03.398.  93.837-93.844.  93.846- 
93.878.  93.892.  93.893.  National  Institutaa  of 
Haahh.  HHS) 

Dated:  December  2. 1997. 


UVatwT. 

Committee  Management  Officer.  NIH. 
(FR  Doc.  97-32086  Filed  12-8-97: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

fWnOfWM  RIWIIUOT  Off  n^MVI 

Center  tar  Sdentiflc  Review;  Nolloa  of 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
ammded  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  followuog  Center 
for  Scientific  Review  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpoee/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  PhymdopcaJ 
Science*. 

Date:  December  3, 1997. 

TXme.'  3i00  p.m. 

Place:  NIH.  Rockledge  2.  Room  6178. 
Telephone  Conference. 

Contact  Person:  Dr.  Nancy  Pearson. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  6178.  Betheeda. 
Maryland  20892,  (301)  435-0178. 

Name  of  SEP:  Behavioml  and 
Neumsciences. 

Date:  Dacember  9. 1997. 

Tlime:  8:30  a.m. 

Place:  Holiday  Iiu,  Bethesda.  Maryland. 

Contact  Person:  Dr.  Larry  Stanford, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5184,  Betheada. 
Maryland  20892,  (301)  435-1255. 

Mune  of  SEP:  Clinical  Sciences. 

Date:  December  10, 1997. 

Time;  11:00  a.m. 

Ploce:  NIH,  Rockledge  2,  Room  4106, 
Telephone  Conference. 

Contact  Person:  Ms.  Josephine  Pelham, 
Scientific  Review  Adooinistrator.  6701 
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Rockledge  Drive,  Room  4108.  Betheada. 
Maryland  20892.  (301)  435-1786. 

Afame  of  SEP:  Biological  and  Phyiiolopcal. 

Date:  December  10, 1997. 

Tlime:  2:00  p.m. 

Place:  NIH,  Roddedge  2,  Room  6178, 
Telephone  ConfiBrence. 

Contact  Person:  Dr.  Nancy  Pearson. 
Scientific  Review  Administrate.  6701 
Rockledge  Drive,  Room  6178,  Bethnda, 
Maryland  20892,  (301)  435-1047. 

Name  of  SEP:  Biolo^cal  and  PhymJogfoaL 

Date:  December  11, 1997. 

Time:  2:00  p.m. 

Place:  NIH,  Rockladge  2.  Room  6178, 
Telephooe  Conforaaoa. 

Contact  Person:  Dr.  Nancy  Pearson. 
Scientific  Review  Administiativ.  6701 
Rockladge  Drive.  Room  6178.  Betheada. 
Maiyland  20892.  (301)  435-1047. 

This  notice  is  being  published  leas  than  is 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitatioiis 
imposed  by  the  grant  review  and  funding 
cycle. 

Afcune  of  SEP:  Behavioral  and 
Neuroedencet. 

Arte:  January  18. 1998. 

Time:  8:30  a.m. 

Place:  The  WUliard  Hotel.  Washington,  DC. 

Contact  Person:  Dr.  David  Simpaon. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5192.  Bethesda. 
Maryland  20892,  (301)  435-1276. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
.552b(cM4)  and  552b(c)(6),  Tide  5,  U.S.C 
Applications  and/or  propoaals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  stich  as 
patentable  material  and  personal  information 
concerning  indtviduals  associated  vrith  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Noa.  93.306.  93.333,  93.337.  93.393- 
93.396.  93.837-93.844.  93.846-93.878. 
93.892, 93.893,  Natfonal  Inatitutaa  of  Health. 
HHS) 

Dated:  December  2. 1997. 
UVerneY.Stringfieid. 

Committee  Management  Officer,  NIH. 

[FR  Doc.  97-32092  Filed  12-8-97;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Inatitutaa  or  Health 

Proapectlve  Grant  of  Exciuaiva 
Ucenae:  TherapauUc  Uaea  of  Blood 
Vaaaal  QroMrth  Promoting  Paptida» 
Including  Vaacular  Endolhaliai  Growth 
Factor  (VEQF)  and  Baak  ~ 
Growth  Factor  (FQF)  tor 

Cardiovaacuiar  DIaaaaa 

Condltiona  Such  aa  Myocardial 


AGENCY:  National  Institates  of  Health. 
Public  Health  Service.  DHHS. 
action:  Notice. 


SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH).  Department  of  Health 
and  Hiunan  Services,  is  contemplating 
the  grant  of  a  domestic  exclusive  license 
to  practice  the  inventions  embodied  in 
the  patent  referred  to  below  to  Collateral 
Therapeutics  of  San  Diego.  California. 
The  patent  rights  in  these  inventions 
have  been  assigned  to  the  government  of 
the  United  States  of  America.  The 
patent  to  be  licensed  is:  "Method  To 
Foster  Myocardial  Blood  Vessel  Growth 
And  Improve  Blood  Flow  To  The 
Heart",  U.S.  Patent  Application  Serial 
No.  07/799.830  filed  November  27. 
1991,  which  issued  as  U.S.  Patent  No. 
5.2!M.460  on  September  14. 1993. 
DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  NIH  on  or  before  February 
9. 1998  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  this 
patent,  inquiries,  comments,  and  other 
materials  relating  to  the  contemplated 
license  should  be  directed  to:  J.  Peter 
Kim.  Technology  Licensing  Specialist, 
OfBce  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville. 
Maryland  20852-3804;  Telephone:  (301) 
496-7056.  ext.  264;  Facsimile:  (301) 
402-0220. 

SUPPI^ffiNTARY  MFORMATKM:  The 
present  invention  relates  to 
improvements  in  the  treatment  of 
diseases,  and  more  particularly  to 
procediues  and  compositions  used  to 
foster  myocardial  blood  vessel  growth 


and  improve  blood  flow  to  the  heeit 
The  present  inventioa  |»ovidea  a 
m^hod  for  fiu:ilitating  in  a  damaged 
heart  or  a  heart  in  need  of  improved 
circulation  the  growth  of  cardiac  blood 
vessels  while  reducing  the  risk  of 
undesired  vascularization  in  other  areas 
of  the  body.  The  method  comprises:  (a) 
Inserting  a  catheter  into  a  coronary 
artery  and  providing  an  infosion  port 
accessible  to  the  administration  of 
coronary  drug  injections;  (b)  injecting  an 
eCEsctive  amoimt  of  a  blood  vessel 
growth  promoting  peptide  into  the 
heart;  and  (c)  periodically  repeating 
such  injection  on  subsequent  days  until 
improved  cardiac  blood  flow  has  been 
obtained.  The  subject  invention  may  be 
applied  to  treating  cardiovascular 
disease  and  conditions  including 
myocardial  ischemia  and  atherosclerosis 
of  the  coronary  arteries.  Such  a  therapy 
can  potentially  be  used  to  partially  or 
completely  replace  blocked  coronary 
arteries  with  new  blood  vessels  without 
affecting  the  degree  of  vascularity  in  the 
area  of  the  body. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  con^y  with 
the  terms  and  conditions  of  35  U.S£. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  imless. 
within  sixty  (60)  days  from  the  date  of 
this  publishmi  notice,  NIH  receives 
written  evidence  and  argument  that 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7 

Applications  for  a  licenae  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  license.  Ck>mments  and 
objections  submitted  in  response  to  this 
notice  will  not  be  made  available  for 
public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act. 
5  U.S.Q  552.  Copies  of  the  subject 
issued  patent  are  available  upon 
request 

.   Dated:  December  1, 1997. 

Baitera  M.  McGaray. 

Deputy  Director,  Office  of  Technology 
Tranter. 

(FR  Doc.  97-32088  Filed  12-8-97;  8:45  am] 
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D9AIITMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AdmMstmion  for  CMIdran  tnd 


AvaNabWty  of  DIacrellonary  Qrants  for 


lolNowty  AfTivod 
I  ComfnunWoo;  Roopondhig 
I  UMnfldpilad  ArrtMla  or  Significant 
)  in  Airtoala  of  ItatagtM  10 
oqualoor 
ido  not  Extat; 
iln 


on  Bolwlf  of 


".  Office  of  Refugee  Resettlement. 
ACF.DHHS. 

WMMRY:  This  ORR  standing 
•nnouncement  invites  submission  of 
gnnt  applications  for  funding,  on  a 
competitive  besis.  In  six  categories:  (1) 
to  promote  the  increase  of  rehigee 

Elaoements  in  communities  where  they 
sve  ample  opportunities  for  early 
employment  and  sustained  economic 
independence:  (2)  to  provide  services  to 
unanticipeted  airivals,  i.e..  refugees  who 
have  arrived  without  prior  notice  in 
communities  where  adequate  or 
appropriate  services  for  these  refugees 
do  not  exist:  (3)  to  provide  ethnically- 
•nd  Mfyi«*ir*'*y'"****^****^  orientation 
services  to  newly  airiving  refugees  in 
ttie  kical  communities;  (4)  to  provide 
technical  assistance  to  tlie  grantees 
including  those  funded  under  Category 
3.  orientation:  (5)  to  provide  mental 
liealdi  oientation.  staff  development. 


I  to  pwMos  wlw  SMal  all 
>  of  4S  CFK  40a43.  "lUqiiii »  mil  tor 
I  of  rafc«M  ttaliM.-'  aiisUiUUy  for 
I  Mdal  MTvicM  alao  iiiH»«iw:  (1)  Cutwa  aod 
,  Mndar  Mctioo  SOI  oftha  IMotM 
I  Act  of  iseo  (Pab.  L  h(o.  ••- 
422):  (3)  OHtaia  AmmmImm  fews  VlalMa  who  «• 
■daiUaii  to  Ika  VS.  m  iauufnBts  undar  MCtiaii 
sa«  of  dM  Fonign  Oparatioas.  Export  nnanring. 
■■d  Rsiated  Prapanu  AppropriMioiM  Act.  19SS.  m 
iadndad  in  Um  FY  IMS  Contiouiiig  RMoiotioa 
(PMk.  L.  No.  10O-2O2).  aod  (3)  cartaia  Amaraaiana 
Iraai  Vi«Mm.  iacludii«  U.S  dlisMW.  oMkr  titla 
D  of  tha  Fofaiyi  Oparalioaa.  Bxport  nnaaciai.  Md 
Ralalad  PMgwaa  Apprafwiatkaa  AcU.  ISes  (Pub. 
L  No.  KMV'tei).  IMO  (Pub.  I.  No.  101-167).  and 
1«»l  (Pub.  L.  No.  101-S13).  For  ooavaaiaaoa.  tba 
latM  "nAiO*"''  ta  uaad  ia  Ibla  POOet  to  aaooipaai 
all  aiich  aligibia  paiaaaa  unlaaa  Iha  tpacUlc  coolant 
IndlclM  otharnfUa. 

I  admittad  to  tba  U.S.  undar  admiattoni 
t  Mt  aiMa  ior  pttvM»Mctar-Uiitiaiiva 
» an  not  aUgiMo  to  ba  tarrad  undar  tba 
•octal  tarvka  proi^aai  (or  uadar  otbar  prayama 
•upportadby  Padaral  mNigii  Kinda)  dtiring  tbair 
1  of  oovarapi  undar  thair  spooacriag  afaacy** 
I  wiib  tba  Dapartaaoi  of  Slala— uaually 
I  UMir  data  of  afrivai  or  until  thay 
•■I  MaUant  aUan  tiMua.  wbkbavar 


and  technical  expertise  to  improve 
services  for  newly  arriving  refugee 
populations,  and  (6)  to  assist  ethnic 
organizations  to  build  bridges  among 
newcomer  communities  and  community 
resources. 

This  notice  revises  previous 
publications.  The  programs  numbered 
(1)  and  (2)  above  were  first  published  as 
(Zatagories  1  and  2  of  the  notice 
published  in  the  Federal  Begieler  on 
May  18, 1994  (59  1^  25929).  The  notice 
was  revised  January  17. 1995  (60  VK 
3416).  A  Category  3,  Ethnic  Commiuity 
Organixations,  added  in  the  revision  of 
January  17, 1095.  was  canceled  as 
published  in  the  Federal  tsgjalir  on 
February  15, 1996  (61  FR  6018).  The 
next  revision  was  published  in  the 
Federal  Isgiste  on  June  25, 1996  (61 
FR  32833)  with  new  categories, 
numbered  3.  Orientation,  4,  Orientation 
Technical  Assistance,  and  5,  Mental 
Health  Services.  This  notice  retains  the 
five  categories  in  the  June  25. 1996 
announcement,  and  restores  and  revises 
the  Ethnic  Community  Organization 
program  as  Category  6. 

This  announcement  supersedes  all 
prior  announcements  of  tne  same  name. 

The  categories  are  summarized  as 
follows: 

Category  1 — Pnfemd  Conununitim: 
To  increase  placement  of  arriving 
refugees  in  preferred  communities 
where  refugises  have  opportunities  to 
attain  early  employment  and  sustained 
economic  independence  without  public 
assistance.  Eli^le  applicants  are 
fancies  which  resettle  refugees  tmder  a 
Reception  and  Placement  Cooperative 
Agreement  with  the  Depertment  of  State 
or  the  Department  of  Justice.  Preferred 
communities  awards  will  be 
Cooperative  Agreements.  ORR's 
involvement  will  include:  review  and 
approval  of  preferred  community  sites 
and  review  and  approval  of  the  design 
of  program  reports  on  progress  toward 
project  goals  and  outcomes. 

CatBgory  2 — Unanticipated  ArrivalM: 
To  provide  services  for  significant 
numbers  of.  or  increases  in.  the  nimiber 
of  unanticipated  refugees  who  have 
arrived  in  communities  that  are  unable 
to  provide  adequate  or  appropriate 
services.  The  arrivals  may  be  new 
populations  to  the  U.S.,  or  new  to  the 
location  requesting  additional  resources. 
The  arrivals  may  uso  be  a  significant 
and  luianticipated  additionsi  number  of 
a  particular  ethnic  group  in  a 
community.  Awards  in  this  category 
will  be  grants. 

Category  3 — Orientation:  To  provide 
funds  for  grantees  to  serve  newly 
arriving  refugees  through  orientation 
services  that  are  athnically-and 


linguistically-matched  to  the  targeted 
refugee  population. 

Undar  Category  3.  applications  will  lie 
acoeptad  for  oriuitation  programs 
designed  to  provide  newly  arriving 
refugees  with  information  on  local 
resources,  community  services  and 
institutions,  American  mores,  customs, 
laws,  responsibilities  associated  with 
being  new  residents  of  their 
commimities.  and  other  appropriate 
topics. 

Applications  will  be  accepted  frtnn 
prospective  grantees  to  provide  services 
in  commimities  where  new  refugees  are 
arriving  and  where  available  orientation 
materials  are  not  appropriate  or 
adequate.  Awards  in  this  category  will 
be  made  as  grants. 

Category  4 — T^Bcfuiicay  Assistance  to 
Orientation  Grantees.  To  provide 
technical  assistance  to  orientation 
projects  awarded  under  Category  3  and 
other  orientation  programs  serving 
lefugeea. 

Category  S— Mental  Health  Service*; 
To  improve  services  to  newly  arrived 
populations  who  have  been  made 
vulnerable  in  their  resettlement  by 
having  sufiienrad  mental  and/or  physical 
torture  prior  to  or  during  dieir  eecape. 
Applications  are  enoouiaged  from 
^[nnrine  that  support  resettlement 
services  by  providing  staff  ilevelopment 
consultation  to  staff  who  work  directly 
with  trauaaatixed  populations  and 
orientation  activities  for  the  new 
populations  and  for  the  mainstream 
mental  haeldi  providers.  In  addition, 
and  if  appropriate  to  the  newly  arriving 
refugee  pofmlations.  projects  may  be 
funded  to  develop  lerhninal  knowledge 
concerning  particular  groups  and  the 
clinical  interventions  thet  effisctively 
treat  them.  The  knowledge  and 
experience  gained  by  these  projects  will 
be  made  available  tluou^out  the 
refugee  resettlement  program. 

Category  6 — Ethnic  Community 
Organixations  Program.  This  program  is 
to  provide  assistance  to  ethnic 
organizations  comprised  of  and 
representative  of  newly  arrived  refugee 
populations  to  build  bridges  among 
newcomer  refugee  communities  and 
community  resources.  The  applications 
will  be  accepted  from  a  national, 
regional  (multi-state),  or  local  level  and 
may  include  efforts  to  address 
community  building,  commimity  and 
femily  strengthening,  cultural 
adjustment  orientation,  and  mutually 
supportive  functions  such  as 
information  exchange,  leadership 
training,  and  resource  development 

Categories  1, 3, 4,  and  5  solicit 
applications  for  project  periods  up  to 
three  years.  Category  6  solicits 
appli^tions  for  project  periods  up  to 


five  years.  Awards,  cm  a  competitive 
basis,  will  be  far  one-year  budget 
periods.  Applications  for  continuation 
grants,  to  extend  activities  beyond  the 
one-year  budget  period,  will  be 
entertained  on  a  noncompetitive  besis 
in  subsequent  years  withhi  the  project 
period,  subject  to  the  availability  of 
funds,  timely  and  successful  completion 
of  activities  during  the  budget  period, 
and  determination  that  such 
contiiiuations  would  be.in  the  beat 
interest  of  the  GovemmenL 

Awards  for  Category  2  will  be  far  a 
single  17-month  budget  period. 
Applicants  should  view  these  resources 
as  a  temporary  solution  to  an  emergency 
created  in  unanticipated  arrivals.  ORR 
aoqMcts  that  by  the  end  of  the  project 
period.  States  will  have  incorporated 
•ervices  far  these  particular  refugees 
into  dieir  refugee  services  network 
funded  by  ORR  social  service  finmula 
allocations. 

Projects  end  servit^as  allowed  under 
tills  announcement  liar  each  category  «e 
described  below.  Bach  application  will 
be  considered  for  tme  category  only  and 
must  state  specifically  for  which 
category  Ute  appUcation  is  beiitg 
submitted.  An  applicant  may  apply  ft» 
mare  ttian  one  categmy;  however,  each 
category  must  be  s^pUed  Cor  in  a 
separate  plication. 

AvniloMe  Fuitds:  In  FY  1998.  ORR 
•oqiects  to  make  individual  new  grant 
awards  in  aaoounts  ranging  from 
approximately  $100,000  to  93004)00. 
Amonnts  in  subeequent  years  will 
depend  imon  the  avaiUriUty  of  fiindir^ 
need,  and  the  beet  intereets  of  the 
GovMimiawt-  Apprf»ciiii«ty|y  $800,000 

will  be  availaUe  fiar  awards  under 
rtefsued  Communities:  $500X100  under 
UnanticipiaBd  Axthals;  S400j000  for 
Orieraatkm:  $400,000  undar  Orientatitm 
TetAnical  Aasistafwe;  $400,000  far 
Mental  HeaKh;  and  $14NMM)00  far 
Ethnic  Community  Otgfmitatiosu. 
The  Director  resarresftarigjht  to 
award  mora  or  less  than  the  funds 
described  ebove  depending  upon  the 
qoallty  of  the  qyllnaMona.  eg  such  other 
drcnmetanoas  as  may  be  deemed  to  be 
in  the  heat  interest  of  the  Govemmeni 
ApphcanU  mtsn  ba  requirad  to  reduce 
thesgyeofsdectedpsojactato 
aooaaoBodate  the  amount  of  dw 
^iproved  pant  award. 

i4itthariiaffafi:  Andiority  far  this 
activity  is  onntaliiad  in  Secticm 
412(c)(lXA)  of  the  bnmiyation  mA 
Natknattty  Act.  ifHiich  anthari»a  te 
Diractar  "to  make  grants  to.  and  entar 
into  contracts  witii.  public  or  private 
nonprofit  ageneias  for  pro^efev 
T — '*-Trlhr inaignnil     "  *  *(ili)to 
fHovide  wfaai«apecific  needa-havoheea- 
shownaadrerogniswdbyAeDfaeetBr. 
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health  (including  mental  health) 
services,  social  services,  educational 
and  other  services."  In  addition,  section 
412(aX2XB)-<Q  gives  the  Director  the 
responsibility  to  promote  and  encourage 
refugee  resettlement  in  commimities 
where  the  prospects  for  eerly  self- 
sufficiency  are  good  end  the  history  of 
weUue  utilization  is  low. 

Application  Sulmiissitm:  This 
aimounoement  contains  forms  and 
instructions  for  submitting  an 
appUcation.  AppUcatioBs  must  stipulate 
the  categmy  for  fiduch  funding  is  being 
soinftt.  Applicants  may  submit 
applications  for  more  than  one  category; 
howrever.  eech  category  must  be  applied 
far  in  a  separate  ^^lication. 

Standing  Announcement;  This  is  a 
standing  announcement,  effective  until 
canceled  or  modified  by  the  Director  of 
the  Office  of  Refugee  Reaettlement  The 
Director  will  obeerve  die  fallowing 
closinc  dates  for  all  categoriee:  January 
31  and  June  30,  of  FY  1008.  and  each 
subeequent  yew. 

Orgaidxatioa  of  this  /InnoaiiGefnent; 
This  standing  aimounoeinent  mwaiy^  of 
two  pertK  Part  L  the  pranm  categoriaa 
undar  n^ch  grants  wiB  be  awarded  and 
'  Part  n.  general  ^ylination  infarmation 
andguidance. 

EE^glUe  Applicants:  Fas  Categories  2. 
3. 4. 5  and  6,  eligible  ai^licants  am 
puUic  and  fnlvate  nonpn^t 
orwnizations. 

Refugee  serving  organizations, 
especially  local  ethnic  communities 
whan  q>plying  under  category  6,  are 
encouraged  to  build  coalitions  in 
applying  under  this  annoimcement  Tlie 
activities  funded  by  these  grants  are 
intended  to  serve  as  a  catalyst  to  bring 
the  conununity  together  to  address  tiie 
economic  and  aocial  problems  of 
refugee  femilies  and  tiie  rsftigee 
community.  The  goal  in  all  cases  should 
be  to  build  and  strer^thfla  the 
community's  c^Mcity  to  serve  its 
mambefs  in  inqxoving  the  quality  of  Ufa 
utd  standard  of  living  for  refugee 
fanriKee  If  an  applicr^ian  represents  e 
cmscstium  (diM  ia.  die  ^>plicant 
includes  other  lypas  rf  ngnnr  ^ly  ""^mg 
its  menibmship),  die  sin^  arganiaadon 
identified  as  applicant  fay  the 
Anthoriaed  Representative's  simiature 
on  diB  SF-124.  Box  IBul.  wiU  be  die 
grant  recipient  and  will  have  primary 
administrative  and  fiacal 
reeponaibilities.  Ana|q^icant  entity 
must  bea  noaqaofit  omnization. 

For  Catagory  1.  eUgibleapplicants  are 
puUic  and  privtfe  non-nront  ^w^tcfc 
which  -  -v-— 


announcement  is  restricted  to  dieee 
agencies  because  placemenrts  of  new 
arrivals  occur  under  the  terms  of  the 
cooperative  agreements,  and  no  other 
agencies  place  new  arrivals  or 
participate  in  determining  their 
resettlement  sites.  ApplicMions  shall 
include  documentetion  rtmt  the 
applicant  is  a  recipient  of  a  Reception, 
and  Placement  GianL  AppUcatians 
lacking  this  documentetion  will  not  be 
considared. 
Pt»  Further  Infoimatkm: 
Conoenung  Categories  1.  Ac^isnw/ 
Conununitfes,  and  5.  Uental  Health 
Services,  contact:  Ms.  Marta  Brendan. 
Program  Officer.  Administration  for 
Cluldren  and  Families.  Office  of  R^higee 
Resetdement.  370  L'Enfant  Promenade 
SW  6th  Floor,  Weshington.  DC  20447,  ' 

Tel:  (202)  205-3589,  E-mail: 

mbrBndenOiiLf.dhhs.gov. 
Concerning  Cetegory  2,  VnaiOictpated 

Airfwals,  contact:  Ms.  Sue  Benjamin, 

Administration  far  Children  «nH 

Families,  Office  of  Refugee 

Reaettlement.  370  L'Enfant  Promenade, 

SW  8th  Floor.  Weshington,  DC  20447. 

Td:  (202)  401-4851.  E-mail: 

sbeniamin«ncfdhhs.gov. 
Ccmceming  Category  3,  Ohmtatioa. 

and  4.  Qrianfotton  Teclmical 

Assistance,  contact: 
Ma.  Kalhy  Do,  Administratian  far 

Chttdren  and  Families.  Office  rtfRnfiigpo 

Kaeettlement,  370  L'Eiifant  lYoaaaade, 

SW  6di  Floor,  Washington.  DC  20447. ' 

(202)  401-4579.  E-mail: 

kdoOmfiniliiooe. 
Qmosming  Category  6.  Ofcnic 

Omununity  Orgatiieatioru,  oontacb  Ms. 

Anna  Mary  Portz.  AdministrMion  far 

Childran  and  Fandiies.  Office  of  Reft^M 

Raaettfamont.  370  L'Enfant  Promenade. 

SW  6di  Floor.  Weahfagton,  DC  20447, 

(202)  401-1196,  E-m^ 

^lOfliOmrdliliiguv. 
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Category  1:  Preferred  Communities: 
Ghinte  to  Support  nB/uiml 
Communities 

A.  Purpose  and  Scope 

ne  purpoee  is  to  provide  fands  to  be 
applied  toward  the  coete  aaeodalad  Witt 
inrreaiiin  die  numbers  of  rafugBes 
placed  in  prefaiied  mmimnyfUm  an^ 

widi  reducing  the  numbers  of  rafagees 
placed  in  hi^  impact  sites. 

A  propoeed  pieiarred  community 
ahould  have  the  foUowirw  (1)  favorable 
"  deacribodbelow.  (2) 

Um. 


dw^Departmsnt  of  State  erwHh  the 
PwpeiUaimt  of  |ustiee.  This 


a  rainimum-of  100 
OntwiU 

to  tlie  annual 
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standard  where  the  applicant  provides 
substantial  fustification  for  the  request 
and  documents  the  conunimity's  history 
of  arrivals,  the  period  of  time  needed  to 
roach  s  level  of  100  new  rofiisees.  and 
the  record  of  outcomes  for  achieving 
self-sufficiency  soon  after  arrival. 

Applicants  must  plan  within  their 
own  network  for  improved  placements. 
They  may  also  consider  planning 
cooperatively  with  other  prospective 
applicants  to  create  cost-effective,  co- 
located  resettlement  services  where,  for 
example,  the  pool  of  newly  arriving 
refugees  for  each  network  is  too  small  to 
warrant  individual  offices. 

Pnfmed  Conununity  sites  refer  to 
those  localities  where  refugees  have  the 
best  opportimities  to  achieve  early 
.employment  and  sustained  economic 
independence  without  public 
assistance.  PrefBrred  communities 
slkould  have  a  history  of  low  welCsre 
utilization  by  refugees.  Id  addition, 
refugees  should  have  the  potential  for 
earned  income  at  a  hvorable  level 
relative  to  the  cost  of  living  and  to 
public  assistance  benefits  in  such 
communities.  These  communities 
should  also  have  a  moderate  cost  of 
living:  good  employment  opportunities 
in  a  strong,  entiy-level  labor  market; 
affordable  housing;  low  out-migntion 
rates  for  rehigees;  religious  CscUities.  if 
important  to  the  refugees;  local 
community  support;  receptive  school 
environments:  and  other  related 
commiuiity  features  that  contribute  to  a 
fsvonble  quality  of  life  for  arriving 
refugees. 

Applicants  may  wish  to  consider  the 
following  "arrival"  categories  of 
refugees  for  prafiBrred  community  sites: 

Free  cases:  Those  refugees  who  are 
determined  in  the  allocation  process  to 
be  "free  cases."  that  is,  unrelated  or 
without  Csmily  ties  to  persons  already 
living  in  the  communities. 

New  refugee  populations:  Refugees 
who  have  no  or  lew  existing 
communities  in  the  United  States. 

Other  refugees:  The  applicant  may 
identify  refugees  in  the  reception 
process  who  would  accept  the 
opportunity  for  resettlement  in  a 
prefsned  community:  e.g..  refugees  who 
would  otherwise  be  resettled  under  the 
rubric  of  "fsmily  reunification."  but 
who  in  Csct  are  distant  relatives  and 
friends.  These  refugees  may  elect 
placement  in  a  preferred  community 
where  there  are  opportunities  described 
above. 

B.  Preferred  Community  Site  Selection 

ORR  recfignixes  that  changes  in  the 
selection  of  resettlement  sites  of 
refugees  may  result  in  changes  to  an 
applicant  agency's  network  and  should 


be  preceded  by  careful  attention  and 
planning.  Thus,  as  part  of  the 
application  preparation,  it  will  be 
inciunbent  upon  the  applicant  to:  (1) 
consult  with  ORR  about  prospective 
preferred  sites;  (2)  propose  sites  that  are 
either  alreedy  listed  within  the 
applicant's  Cooperative  Agreement  with 
the  Department  of  State  (DOS)  or  that 
will  be  proposed  for  DOS  approval;  (3) 
coordinate  with  other  voluntary 
agencies  whose  local  affiliates  place 
refugees  in  the  same  sites;  (4)  inform 
and  coordinate  with  State  governments 
for  site  selection,  adequate  services,  and 
program  strategies  to  be  developed;  and 
(5)  plan  and  coordinate  locally  with 
community  resources,  such  as  schools 
and  public  health  agencies. 

The  spplication  must,  for  the  first 
budget  year,  specify  the  sites  selected 
with  a  description  of  each  site  and  the 
rationale  for  its  selection.  Applicants  are 
encouraged  to  include  planning 
activities  in  their  application.  The 
application  should  specify  one  or  more 
prefisned  communities  ami  should  also 
propose  to  include  one  or  more 
unsiMcified  sites  to  be  determined 
following  planning  activities  during  the 
course  of  each  budget  year.  There 
should  also  be  a  dmcription  of 
coordination  activities  that  occurred 
prior  to  the  selection,  and  the  ongoing 
evaluation  and  planning  for  placement 
in  prefinied  communities.  Additional 
sites  proposed  under  approved 
applications  during  the  period  of  the 
project  will  require  ORR's  concurrence 
under  the  terms  of  the  Cooperative 

XimenL 
fisrably,  the  selected  sites  should 
be  tboee  that  have  had  successful 
refugee  placements  and  have  the 
capacity  for  additional  successful 
placements.  However,  the  sites  may  be 
ones  where  refugees  have  not  previously 
been  placed,  but  which  have  aJl  the 
elements  of  s  successful  refugee 
reaettlement  community,  listed  in 
Section  D.  2.  below. 

Allowable  activities  for  the  preferred 
communities  include  services  that 
would  otherwise  be  provided  through 
the  State  formula  social  services.  ORR 
formula  social  services  funding  is 
awrarded  to  States  proportionate  to  the 
number  of  refugee  arrivals  during  the 
previous  three  years  and  does  not  take 
into  account  newly  arrived  refugees. 
Grantees  should  view  Preferred 
Communities  award  as  a  temporary 
ftdution  to  the  increase  in  reK^gee 
placements  in  prefBrred  communities. 

Therefore,  punning  for  the 
spplication  and  implementing  the 
program  must  be  done  in  concert  with 
State  Refugee  Coordinaton  to  assure  an 
orderly  transition  and  complement  of 


fervices.  The  spplicant  shall  describe 
and  document  this  coordination  and 
planning  in  the  application.  ORR 
anticipates  that  ORR  formiila  social 
service  funds  provided  to  the  Stater  will 
reflect,  over  time,  the  increase  u 
arrivals. 

C  Allowable  Activities 

ORR  Drill  accept  applications  for  the 
following  activities: 

(1)  services  needed  for  the  increased 
placements  in  tHe  preferred 
communities.  (2)  project  planning  and 
coordination  activities,  and  (3)  national 
and  local  project  management  costs 
associated  with  these  activities. 

D.  Application  Content 

The  application  must  include  the 
following: 

1.  Description  of  the  proposed 
program.  Include  the  rationale  for 
meeting  the  goals  of  this 
Announcement:  i.e.,  the  increesed 
placement  of  refugees  in  prefarred 
communities  and  the  diversion  of 
refugees  from  communities  widi 
histories  of  extended  use  of  welfare. 
Descriptions  should  include  anticipated 
improved  resettiement  opportunities; 
the  employment  services  available  in 
the  new  location,  including  those  to  be 
funded  under  th^  grant,  if  awrarded;  and 
the  cost  implications  in  both  the 
impacted  and  preferred  sites  for  the 
population  shifts  in  local  resettlement 
services. 

2.  A  description  and  rationale  for  sites 
from  which  placements  will  be  diverted. 
A  Ust  of  the  designated  and  potential 
sites  and  the  rationale  for  each  site  with 
respect  to  the  following  criteria:  o  Local 
communify  support  (e.g..  letters, 
finanrial  and  in-kind  donations,  news 
clippings  that  the  community  supports 
the  plarament  of  these  refugees  in  their 
area);  o  State  consultation  (e.g..  copies 
of  letters:  notes  of  planning/ 
coordination  meetings); 

•  Local  community  support  (e.g., 
letten.  financial  and  inkind  donations, 
news  clippings  that  the  communify 
supports  the  placement  of  these  refugees 
in  their  area); 

•  State  consultation  (e.g.,  copies  of 
letten;  notes  of  planning/coordination 
meetings); 

•  Evidence  of  availahilify  of  entry 
level  and  other  appropriate  enq>lo)rment 
opportunities  (e.g..  letten  from  current 
and  repeating  employen  of  refugees): 

•  History  of  low  out-migration  rates 
for  proposed  sites,  with  docimiantation 
for  the  last  two  yean; 

•  Moderate  cost  of  living  (e.g..  needs 
and  payment  standards  from  TANF 
programs  from  the  State,  statements  of 
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voluntaiy  agency  affiliates,  statements 
from  refugees); 

•  Low  welfere  benefit  levels  relative 
to  eamina  potential; 

•  Qualffied  staff— give  job 
descriptions  and  resumes,  as  available, 
and  show  how  staff  will  be 
linguisticaUy  and  culturally  suited  to 

-    assist  the  nrosp«:tive  refugees; 

•  Affoidable  housing— provide 
average  rental  costs  for  apartments  of  a 
spedfied  number  of  bedrooms  and 
describe  access  to  and  tii»t»^^r^  frtun 
services  and  potential  employmmt 

3.  A  description  of  the  >^«dfmd-  e.g.. 
free  cases,  ethnicify,  new  or  existing 
ethnic  group,  interventions  to  be  used  to 
promote  stabilify  of  placements, 
proposed  numben.  proposed  placement 
schedule,  and  back-up  strategy  should 
the  proposed  (rfacement  schedule  fail. 

4.  A  description  of  national  and  local 
project  management  A  statement  of 
expected  outcomes.  e.g.,  refugee  arrivals 
and  participants  in  social  services,  such 
as.  employment  Number  expected  to 
enter  employment:  90  day  retention 
rates  and/or  welfiue  avcrfdance, 
reductions,  and  tanninations;  expected 
hourly  wage  and  the  number  of  jobs 
with  health  benefits.  Projected  outcomes 
must  include  the  increase  in  placements 
in  Preferred  Communities  and  the 
diveraion  of  placements  from 
communities  where  there  is  a  history  of 
extended  welfare  use. 

5.  A  descr^)tion  of  the  national  and    • 
local  planning  process,  of  coalitions 
formed  to  support  the  new  placements, 
and  the  conniltative  process  used  to 
support  the  implementation.  If  several  • 
local  agmcies  are  pLmning  a 
coordinated  project,  e.g..  placing 
refugees  from  the  same  ethnic  groups  in 
the  same  designated  sites,  describe  the 
coordination  of  these  plans.  Include 
discussion  of  anticipated  outcomes  of 
the  placement  strategy  for  new  arrivals. 

6.  Budget,  including  line  items  and  a 
narrative  justification  for  each  line. 
Qearly  state  the  costs  for  national  and 
local  planning  and  project  coordination. 
Discuss  relationship  between  costs 
proposed  for  this  grant  and  costs  (e^g., 
for  services)  which  will  be  covered  by 
existing  refugee  or  mainstream  funding. 

E.  Application  Review  Criteria 

Preferred  Communities  applications 
will  be  reviewed,  scored  and  ranked 
utilizing  the  following  criteria: 

1.  Clarify  of  description  of  proposed 
program  and  soundness  of  ratioiule  for 
achieving  the  goals  of  the 
Announcement  Reasonableness  of  cost 
implications  In  both  the  impacted  and 
prefsned  communities.  Adequacy  of  the 
anticipated  improved  resettiement 
opportunities  as  well  as  the  divenion  of 


placements  from  sites  %rith  histories  of 
extended  wel&re  usage.  Soundness  of 
refugee  social  services  in  the  new 
communify  and  choice  of  services  to  be 
funded  by  this  grant  (20  Points) 

2.  Qear  and  comprehensive 
description  of  the  prefened  sites 
proposed  in  terms  of  communify 
support.  Federal,  State,  and  local 
government  consultation,  and  linkages, 
cost-of-living,  out-migration  histoiy, 
housing,  and  employment  availahilify, 
welfare  benefit  levels  relative  to 
potential  earnings,  and  qualify  of  life 
fsetures,  such  as  school  environment 
and  available  religious  fedlities.. 
Adequacy  of  description  of  sites  from 
which  refugees  will  be  diverted  and  the 
rationale  for  diverting  cases  from  them. 
(25  Points) 

3.  Appropriateness  to  the  targeted 
population  of  the  proposed  divenion, 
and  strategies  to  be  used  to  promote 
stabilihr  of  placements.  (15  Points) 

4.  Adequacy  of  national  and  lookl 
management,  including  objectives  and 
outcomes,  reporting  procedures, 
outcome  measures,  data  collection  and 
monitoring.  (10  Points) 

5.  Adequacy  of  planning  process  and 
reasonableness  of  antidpatmi  outcomes. 
(15  Points) 

6.  Reasonableness  of  the  budget  and 
adequacy  of  line  item  narrative; 
coordination  of  these  grant  funds  with 
other  funds.  (15  Points) 

Category  2— Unanticipated  Arrivals  or 
Increases  in  Arrivals  of  Refugees  to 
Communities  Where  Adequate  or 
Appropriate  Services  Do  Not  Exist 

A.  Purpose  and  Scope 

This  program  is  intended  to  provide 
communities  with  the  capabilify  to 
respond  to  the  social  services  needs  of 
refugees  whose  resettiement  in  the 
applicant's  communify  is  luianticipated 
and  who  are  not  included  in  ORR's 
social  service  formula  aUocation  to  the 
State  in  which  they  are  placed.  The 
funds  may  be  used  to  enable 
communities  to  establish  or  expand 
existing  services  in  situations,  where: 
(1)  the  existing  service  system  does  not 
have  culturally  and  linguisticaUy 
compatible  st^  m  (2)  where  refugee 
services  do  not  presratiy  exist;  or  (3) 
where  the  service  capadfy  is  not 
sufficient  to  accomnMdate  significant 
increases  in  arrivals. 

Examples  of  situations  for  which 
applicants  may  compete  for  a  grant 
under  this  program  include:  (1)  the 
unexpected  arrival  of  more  than  100 
refugees  in  the  communify  where  the 
formula  services  funds  are  committed  to 
social  services  for  the  current  refugee 
population,  but  there  are  no  available 


resources  to  f  ,^d  culturally  and 
linguistically  appropriate  services  far 
the  unanticipated  number  of  airivals,  or 
(2)  the  State  formula  social  service 
dollan  are  sufficient  for  most  servicas, 
but  the  unanticipated  populatiini  has 
unusual  social  service  needs;  and  the 
services  cumntiy  funded  will  not  be 
sufficient  for  the  new  arrivals. 

Applications  will  be  accepted  oofy  fat 
proposals  for  services  in  conmiunitiea 
which  have  received,  or  expect  to 
receive,  minimally  100  or  more  persons 
within  a  one  year  period  as  an 
unanticipated  population  to  a  single 
local  communify.  This  is  a  minimiim 
not  a  standard.  The  reasonableness  of 
the  proposal  will  depead.  ia  part  on  the 
ratio  of  unantidpatad  anivals  to  the 
anticipated  resettlement  caseload  in  the 
applicant's  communify.  The  applicant 
must  establish  that  the  unanticipated 
number  is  significant  relative  to  the 
resident  population  by  rfomimaiiting 
arrivals,  both  anticipated  and 
unanticipated.  The  application  must 
describe  the  time  period  of 
unanticipated  arrivals,  i.e..  the  start  date 
when  the  unanticipated  arrivals  bq^an 
and  the  length  of  time  over  which  the 
arrivals  are  expected  to  continue. 
Applications  which  do  not  satisfy  die 
requirement  for  dociunentation  will  not 
be  considered. 

ORR  encourages  the  formation  of 
coalitions  of  oiganizations  which 
propose  to  serve  the  new  population(s) 
jointiy,  with  one  agency  designated  as 
grantee,  responsible  for  administration 
of  the  projiect.  ORR  will  only  support 
the  esUblishment  of  services  that  are 
culturally  and  linguistically  appropriate 
to  the  new  arrivals. 

This  grant  program  is  intended  to 
supplement  a  State's  existing  refugee 
sovices  network  by  responding  to 
unmet  needs  of  new  refrigee  peculations 
shortiy  after  arrival  in  the  communify. 
Grantees  should  view  these  resources, 
therefore,  as  a  temporary  solution  to 
insufficient  services  necessitating 
program  adjustment  due  to  the 
unanticipated  arrival  of  a  refugee 
population  in  a  specific  communify. 
ORR's  expectation  is  that  the  State  will 
have  incorporated  services  for  these 
new  populations  into  its  refugee 
services  network,  funded  by  formula 
social  service  dollan,  by  the  end  of  the 
grant  project  period.  In  die  grantee's 
final  report,  the  transition  of  the 
services  should  be  discussed  indicating 
whether  the  services  are  now  supported 
by  the  State,  other  public  or  private 
resources,  or  are  no  longer  needed,  with 
supporting  information  on  the  target 
population. 
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B.  Allowabla  Sarvices    - 

CnUt^wUl  accept  applicationa  ondar 
this  simoiuicement  tor  pro|ects 
specifically  providing  unandcipatad 
anrivals  tlia  type  of  activitias  ganeiaily 
funded  bjr  States  under  their  social 
a  ninula  allocation,  in 

I  with  section  412(cMl)  of  the 
bnmigratiaa  and  Nationality  Act  for 
leAiysa  social  setvicea.  in  geoeral.  such 
sei^ke  categoriea  ars  defined  as 
employment  services.  Isngiisgw  training, 
md  omer  support  services,  such  as 
orientation  activities.  Applications 
ondar  this  section  should  indicate 
appropriate  MHngnal  and  bicultuial 
services  will  he  provided.  Services 
pcovided  by  all  grantaea,  whether 
private  or  public,  must  comport  with 
the  regulations  at  45  CFR  sections 
400.147.  40aiS0.  and  400.154-.156 
legsiilliig  eligibility  for  services,  scope 
of  services  and  priorities  far  services. 

C  Application  Cootant 

1.  Statement  of  purpoae  and  need.  A 
•  deecription  of  the  target  population(s): 

pseeence,  or  abaence  of  prior  presence, 
of  an  ethnic  population  In  the 
oommunityUiBs);  dooimentation  of  the 
arrivals  of  the  populatioD(s).  including 
first  date  of  edmission;  expected 
duratioa  of  the  arriving  population: 
""—*«■*  (at  leest  100  refugees  per  jrear) 
of  unentlcipeted  arrivals  relative  to  ths 
expected  eomissions:  identification  and 
deecription  of  the  need(s)  for  social 
services;  discussion  of  the  relative 
aignificenoe  of  the  unanticipated 
arrivals  to  the  eooMcted  aiiivals  and  the 
impect  on  available  services:  letter  from 
the  national  voluntary  agancy(iea) 
sobstantiatina  that  there  will  be  an 
unanticipated  arrival  of  at  leest  100  or 
mora  rsKigees  or  entrants  of  the  taigst 
population  or  secondary  migrants. 

2.  Description  of  the  planning 

soy 


seas.  A  list  of  organizationsl 
and  their  role  in  the  project  activitic 
and  a  list  of  all  organizations  in  the 
cammunityfies)  providing  sar  rices  to 
the  unantidpatad  refugeea.  Summary  of 
tfaa  planning  activitiaa  with  lists  of 
participants,  dates  of  meetinys  and 
summary  and  results  of  the  discusaiona 
Lettars  of  support  from  the  reaettlement 
network  agencies  who  either  participate 
in  the  project  or  whoee  worii  with 
rs^^aee  wiU  be  afisctsd  by  the 
ptopoeed  yent  ectivitiea.  • 
3.  Chganiaartonal  qualiflcatioas. 

jct  aa  fiscal  sfsnt  far  Um  pnMct  For 
mth  onsnttation  proposed  farproject 
activities,  include  staff  and  position 
hafannetiao  with  biopaphical  sketch  of 


known  staff  or  summary  of  desired 
qualificatioiu  and  position  activities. 

4.  Project  goals.  Statement  of 
outcomes  and  performance  measuras 
that  wiU  demonstzate  impect  of  the 
project  on  the  arriving  refugees.  Flan  for 
continuation  of  services  following  the 
period  of  grant  support  Letter  from 
State  Coonlinator  acknowledging  the 
presence  of  unanticipated  arrivals  and 
stating  their  opennees  to  discuss 
continuation  of  support  at  the  doee  of 
the  project 

5.  Project  line  item  budget  and  budget 
justification.  A  line  item  budget  and 
narrative  justification  which  conform  to 
Block  15  of  the  SF  424  object  class 
categories.  The  justiflcstion  must 
include  estimation  methods,  unit  costs, 
and  whatever  quantitative  detail  is 
sufficient  for  the  calculation  to  be 
repliceted. 

D.  Application  Review  Criteria 

1.  Quality  of  the  deecription  of  the 
taiget  poptdation;  the  justification  of  the 
significance  of  the  unanticipated  arrival 
population  relative  to  the  expected 
arrivals:  their  need  for  services:  and  a 
letter  bom  the  Dational  voluntary 
sgency(ies).  (15  points) 

2.  Quality  and  appropriateness  of  the 
planning  process  and  the  resulting 
project  strategy,  evidence  of  appropriate 
collsbontion  with  other  refugee  service 
providers  and  public  and  private 
orosnixations  serving  the  unanticipeted 
renigees;  and  adequacy  and 
reesonableneaa  of  the  strategy  and 
proposed  activities  to  achieve  the 
projected  outcomea.  (35  points) 

3.  Qualifications  of  the  organization(s) 
proposed  to  carry  out  the  project 
activitiee:  evidence  of  collaboration: 
cepehiHhrin  acting  as  fiscal  agent,  if 
applicable.  (15  points) 

4.  Quality  of  the  project  goels; 
appropriatanees  of  the  pernirmanca 
meesures  to  the  project  activities; 
appropriateness  of  the  performance 
outcomes  in  demonstrating  desirable 
impect  oo  the  target  population  of 
arriving  refugees.  (20  points) 

5.  Appropriateness  and 
reesonebleness  of  the  costs  in  the 
budget;  derity  and  reesonableneaa  of  the 
line  item  narrative  justification. 
Evidence  thet  the  budget  items  reflect 
the  project  ectivitiee.  (15  points) 

Catagory  3—Conununity  Orientation 
Activttim  and  AstiMtanca  Program 
Grants  for  Local  Coounun/ties 

A.  Purpose  and  Scope 

Since  1992,  the  majority  of  refugee 
arrivala  in  die  United  Statae  represent 
ethnfoally  diverse  populations  from 
such  countdea  as  Russia,  Somalia. 


Bosnia,  Croatia,  and  Iraq.  Compared  to 
the  pre-1992  refugees,  mainly  Southeast 
Asians  who  were  provided  overseas 
classroom  orientation  training,  the 
majority  of  the  post-19g2  refugees  have 
not  ettended  a  pre-deperture  formal 
cultural  orientation  prograln  in 
preparation  for  their  new  lifs  in  the 
United  States. 

Funding  constraints  and  restrictive 
conditions  at  some  transit  and  departure 
locationa,  where  refugees  are  processed 
for  entry  into  the  U.S.,  contribute  to  the 
lack  of  prroaration  for  lifa  in  a  new 
country.  This  is  perticulerly  evident 
where  new  refugee  arrivals  do  not  hsve 
acoeas  to  pre-deperture  orientation 
organized  by  resettlement  sgendes 
funded  under  the  euspioes  of  the  U.S. 
Depertment  of  State,  Bureau  for 
Population,  Refugees,  snd  Kfigration. 

In  addition  to  scarce,  pre-arrival 
orientation,  there  are  few  conununities 
in  the  U.S.  where  new  arrivals  can  join 
tw^b^T  of  their  own  ethnic  group. 
Notwithstanding,  information  about 
American  lifa  and  reeourcea  are  usually 
provided  through  friends  or  throiigh 
word-of-mouth.  Service  providers  who 
come  into  contect  with  new  arrivals 
may  not  be  sufficienUy  knowledgeable 
of  the  culture  and  values  of  the  new 
arrivals.  Furthermore,  limited  bilingual 
and  bicultuial  resources  further 
exaceriMte  the  assistance  effort  as  well 
ss  the  new  arrivals'  process  of 
integration  into  their  communitiee. 

ORR  is  aware  that  to  assist  these  new 
arrivals  to  become  economically  self- 
sufficient  and  self-reliant  within  their 
newly  rasetUed  communities,  a 
comprehensive,  culturally  and 
linguistically  appropriate  orientation 
program  is  key.  Additionally,  a  cross- 
cultural  training  and  orientation 
program  for  load  refugee  and 
mainstreem  service  providers  may 
iitunra  their  assistance  efforts  with 
newly  arriving  refugees  and  reduce  the 
conflict  or  friction  of  cultural  and  social 
misunderstandings. 

B.ObiectiveeofORR 

1.  To  provide  compreheasfve 
CtthuraUy  and  linguistically  appropriate 
orientation  training  to  newly  arrived 
refugee  families  through  bilingual,  bi- 
cultural  staff  representative  of  the  new 
arrivals'  cultural  and  linguistic  make- 
up. 

2.  To  identify  sub-groups  (e.g.,  home- 
bound  women,  the  elderly,  and  jrouth) 
of  new  arrivals  who  are  more  libsfy  to 
face  significant  cultural  obstacles  to 
their  transition  to  a  new  lifa  and  to 
provide  them  specialized  orientation 
training  customized  to  their  specific 


F«dwl 

S.  To  provide  orientation  and  croas- 

cultuial  trainhig  to  rafiigee  and 

"fin^WMn  service  providers  on  new 
refugee  populatioiu. 

<;Tbprovide  training  to  refugee 

ITT^Sf"  *°f  Intopretere  to  improve 
their  abiliiv  to  deliver  cultuiaUy  and 

"W»*«««»lly  •ppropriate  services  to- 
new  refugee  popuwions. 

5.  To  provide  the  mainatraam 
oommunity^with  information  about  new 
»n«gw  populations  rasetUed  in  their 
community. 

6.  To  provide  new  ethnic 
communities  with  smaU  amounts  of 
funds  to  form  advisory  groups  for  the 
purpose  of  community  and  orass  roots 
organizing. 

C  Allowable  Orientation  Activities  for 

^•NewfyAnivingBefugee 
Popuhitiont.  Conducting  outieech  (for 
example,  home  visits  and  ethnic  group 
meetings)  to  new  arrivals  to  determine 
needs. 

Convening  a  local  work  group/task 
force  on  orientation.  The  composition  of 
the  group  must  include  representatives 
Of  tbe  ethnic  composition  of  new 
«ri^.  The  primary  purpoae  of  the 
orientation  woric  group  is  to  pkn  and 
consult  with  local  new  arrivals  and 
etimic  communities  on  the  type  of 
orientation  materials,  servicee,  end 
treining  design  which  best  fit  their 
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Adapting,  if  necessuy .  existing 
orientation  materials  to  ensure  that 
materials  are  culturaUy  appropriate  for 
the  taiget  population. 

Designing  and  implementing  an 
ocfantation  and  croas-cultural  training 
popam  by  bilingual  and  bicultural  staff 
far  tlte  newly  arriving  refugee 
popul^on,  taking  into  consideration 
training  customized  to  the  specific 
faformational  needs  of  eech  group,  for 
«ample,  heeds  of  householifa,  home- 
bound  women,  youth,  and  Um  elderiy. 

Designing  and  implementing  a 
merhanism  of  ensuring  customer 
faedbeck  and  assessment  of  eech 
mining  session.  Customers'  faedbeck 
inittt  be  incorporated  for  improvement 

of  future  training 

Compiling  records  and  materials  of 
tnining  activities  into  a  training 
Package  for  replication  with  otiier  new 
arrivals. 

2.  Refugae  and  Mainttnam  Service 
nonden  and  the  CommunJty^.Laige 
Planning  and  consulting  with  refugee 
snd  mainstieam  service  providers  on 
weir  need  for  information  on  new 
sirivals.  and  providing  training  to 
•"Vice  providers,  cseeworken.  and 
tateipreters  to  improve  their  abilitv  to 
dshver  culturally  and  linguisticaUy 


Dsel^ing  a  mechanism  of  ensuriM 
«^»«ton»  faedbeck  and  conducting 
J!f*"**™"nt  of  eech  trainiM  seesioo. 
Customen' faedhack  wuTte 
uaooiparated  into  fiitun  training, 
^^ompiling  records  and  materiala^ 
t»n^  acttvitieB  into  a  tninii« 
pTiags  fat  fuuuM  iwpito^ti^n  i*Hh  t^**— 
newHTfvda.  ^^ 

Conducting  pnblic  relatiana  ectivitiea. 
•neb  aa  providing  information  vfa  a 
newaletter.  infonnational  farochuies  or 
video,  and  aWwnfUTig  community 
meetings  to  provide  to  tiie  community- 

at-faige  information  about  new  refugee 
arriv|ds  rwjBttled  in  their  communi^ 

Convening  or  aasiating  in  coovaiiH. 
members  of  newly  aniTfa^  ath^^ 
oommu^tofann  their  own  advfaoiy 

Kaconllngall  oommunify  aasistance 
sctWties^nthe  fonn  of  reports  and  case 
studies  far  ftitnn  use  by  other  ethnic 
communities  in  community  oivuiiziofi 
end  development  • 

D.Applicatkm  Content  AppUcations 
for  tiie  Community  Orientation  and 
Aasistance  Program  should  contain  a 
detailed  description  of  proposed 
activittM  and  a  plan  of  action,  faiduding 
a  timetable  for  implementetion.  and 
antiopated  meesursbfa  outcomee  and 
benefits  which  direcUy  meet  the  needs 
of  the  taiget  population  to  be  aerved. 
These  srses  should  be  addiMeed: 

1.  An  understanding  and  knowledge 
of  the  unique  chaiKtoistics.  cultural 
hackground,  and  needs  of  the  target 
groups  to  be  served,  including 
discussion  of  the  service  methodology 
Uiet  would  be  lii^uisticeUy  and 
cultnralfy  appropriate  far  evh  taqnt 
group.  "^ 

2.  An  understanding  of  the  domestic 
and  overseas  orientation  services  es  weU 
as  how  linkege  and  coordination  can  be 
established  between  the  overseas  and 
domestic  service  providen  to  maintain 
continuity  of  services  to  meet  the 
oriei^tion  needs  of  die  new  errivals. 

3.  Planning  and  consultation  widi  die 
«a^  population,  e-g.,  new  arrivals  and 
refugee  and  mainstream  service 
providera.  to  design  end  implement  an 
orlratation  program  diet  best  fits  their 
needs.  How  die  epplicant  proposes  to 
provide  a  comprehensive  and 
coordinated  project  design, 
implementation  Hm«ii»,f,  ^^^^ 
Bchieying  meesunble  outcomes. 

4.  Convening,  or  essist  in  convening 
memben  of  die  newly  erriving  edmic 
ffoups  in  dieir  effort  toward  omniztns 
for  self-help.  Description  of  how  the 
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S^PohBc relations  activities  widi  die 

die  rafiigees  and  local  commuBitiaa. 

6.  Qisfomer  faedbediand  aaaaesnient 
^^training  as  well  M  die  iwofacf  a 
prepess.  end  how  the  neutas  of 
«i>tomerB'feedbK±w{lIbeiMad.  - 

E.  Application  Baview  Ciitatia 

1.  pamoDitntBd  kno«Hodge  of  the 

nnique  charKrteristics  of  die  various 

Pop«»ttMis  to  be  aarvwl:  demonstrated 
">T«riance  in  the  provision  of 

orientation  eervice  and/or  trainiiw  end 
|mwhrfge  of  which  servicemodSty 
beat  fits  each  tatget  popufation.  (25 
poiiits) 

2.  Demonstratedimderstanding  of  • 
nvmas  and  domestic  orientation 

coordination.  (10  pofnte) 

S^Adequacy  and  applicabiUfy  of  die 
project  management  plan  hi  die  areas  of 


'— ■—e"""'"*  |«Hui  in  uie  area 

phmntog,  dedgning.  hnplementing, 
nmeUnes,  end  propoeed  meesur^e 
outcomes.  Qualifications  of  the 

applicant  to  cany  out  all  die  piopoeed 
activities  soccessfuOy.  (25  points)^ 

4.  Dmionstntad  reaaonableneas  and 
costefhctiveness  hi  die  budget  widi 
reference  to  the  use  of  bilingual  and 
bicultural  staff  in  aU  proMonal 
capadtfes,  die  staffing  pfan,  and 
qualifinations  of  key  peraonnel.  (15 
pointa) 

5.  Demonstrated  knowledge  of  refugee 
edmic  communitiee,  and  experience  to 
community  organizing  and 
development  (10  pointa) 

O^Appropriateneas  of  propoaed 
iwoject's  meesursble  outcomee.  (15 
pointa) 

f^o^fgoiy  4— National  Technical 
^^'titance  Pnfect  in  Befugee 
Orientation,  Croet-cuHural  Tmintng  and 
Alliance  BuUding 

A.  Purpose  and  AvailabUity  of  Funds: 

This  section  ennounces  the 
availability  of  Fiacal  Year  1996  funds  for 
a  national  technical  — «i«*«nnt  project 
for  refugee  orientation.  cross<ultiiral 
training,  and  alliance  building  hi 
communities  heavily  impacted  by 

recent  reftigee  arrivals.  The  purpoee  of 
tins  category  is  to  nspoad  to  die 
unmediato  needs  of  States,  refugee  end/ 
or  local  aervice  agencies,  and 

m^nstream  agencies:  for  trainmg  and 
technical  aasistance  in  croas^ultunl 
awareness  and  knowledge:  for  skills 
enhancement  hi  resolving  end 
medfating  cross-cultural  conflict 

between  and  among  refrigee  and  non- 
refagee  sroups;  end  for  providing 
culturaUy  and  Unguistically  ^ropriat» 


■—  THE  mc^cJT'.TJ"  ™^  °'^"^  OF 


y^'CROFORMEDlTinK. 
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MTvice  mathodologiM  to  refugee 
oommunitiee. 

The  micceetful  appUcent  wrill  provide 
group  tnining  end  technical  assistance 
In  approximately  twelve  (12)  sites 
idantillwd  s<  impacted  by  new  refugee 
■irivals.  and  may  include  the  granteee 
ftinded  under  Category  3  of  this 
annbuncemenL  Partnerships  with  ORR 
customers,  e.g..  States,  other  grantees, 
community-based  organizations  (CBOs). 
and  other  Federal  agencies,  will  be 
initiated  to  coordinate  nationally  in  the 
araas  of  cooflict  resolution  and 
madiatkm  and  to  enhance  knowledge  of 
uuse  cultural  understanding  and 
aUtanca  building. 

ORR  anticipates  funding  one  project 
through  the  mechanism  of  s  cooperative 
agreement.  ORR  will  be  doeely  Involved 
In  the  review  and  approval  of  the 
fallowing:  site  selection  criteria,  sites 
and  recipients  of  the  technical 
assistanoe  end  training,  training 
'  cunicula.  assessment  tools,  on-site 
training  and  technical  assistance 
sessions  and  materials,  and  all  pro|ect- 
related  reports. 

B.  Allowabia  Activities 

Proposed  activities  should  be  tailoied 
to  reflect  the  orientation,  crass-cultural 
and  mediation  needs  of  local 
commtinlHes  The  types  of  activities 
which  ORR  may  fund  include,  but  ava 
Mt  limited  to.  the  following: 

1.  Convening  a  national  training  and 
technical  assistsnre  work  group  for 
project  consultation  and  design,  to 
identify  expert  trainers,  snd  to  develop 
strategies  for  dissemination  of  project 
outcomee; 

2.  Identifying  proven  best  practices  in 
cross-cuhuial  conflict  resolution  and 
alliance  building  for  the  purpoee  of 
adapting  them  to  the  training  and 
terhniral  assittsnre  needs  of  the  project 
participants; 

3.  Identifying  the  needs  of  State  and 
local  sgandes  for  assistance  in 
orientation,  conflict  resolution  and 
medlatian  strategies,  and  culturally  and 
linguistically  appropriate  service 
dellveiy; 

4.  Developing  a  training  plan  of 
orientation.  cooJlict  rseolution  and 
mediation  for  local  communitiee  which 
Includes  expanding  the  involvement 
and  participation  of  non-rafiigee  local 
■Bwrrles  through  such  activities  as 
mup  training  and  on-site 
UKUvldualiaed  lessions  far  all  ( 
which  intasface  with  uawly  anivad 


evaluation  tools,  and  conducting 
aassssmiil  of  project  activities: 

6.  Developiqg  a  list  of  training  and 
technical  rseourcea.  and  devising  a 


system  for  updating  and  transferring 
training  technology  for  future  use; 

7.  Establishing  sn  electronic  medium 
for  dissemination  of  information  and 
refugee  training  raeources  Cor  use  by 
other  practitioE 


C  Application  Content 

1.  A  discussion  of  the  purpoee  of  the 
technical  assistance  and  training 
activities  to  be  conducted  under  the 
scope  of  the  grant 

2.  A  comprehensive  description  of  the 
plan  fior  providing  coordination  of 
project  activities  at  the  local.  sUte.  and 
regional  levels. 

3.  A  comprehensive  list  of  propoaad 
sites  for  the  terhnicsl  assistanre  OR  a 
comprehensive  list  of  criteria  fot  sits 
selection. 

4.  A  discussion  of  the  proposed  plan 
tot  technirsl  sssistsnre  and  training  for 
each  sits  and  target  group. 

5.  A  deecription  of  the  process  to  form 
a  national  training  and  tf  hnt^y^j 
assistanoe  workgroup.  A  list  of  the 
criteria  far  selection  of  the  task  force 
members.  * 

6.  A  description  of  the  management  of 
the  plan  far  implementstion  of  all 
project  activities. 

7.  A  deecription  of  the  expected 
measurable  outcomes  for  eech  project 
activity. 

8.  A  list  of  the  proposed  project's  key 
personnel  snd/or  consultants. 

9.  A  proposed  budget  with  Jiarrative 
justifying  eech  line  item. 

D.  Application  Review  Criteria 

Applications  will  be  reviewed  snd 
scoied  on  s  competitive  basis  against 
the  falknving  evaluative  criteria.  Points 
an  awarded  only  to  applications  which 
respond  to  this  competitive  srea  and  to 
these  criteria: 

1.  The  extent  to  which  the  purpoee  of 
the  project  is  met,  including  how  the 
training  and  technical  assistance  needs 
of  localsitas  are  identified  and 

iiroposed  to  be  met.  and  the  benefits 
measurable  outcomes  vs.  procees 
outcomes)  to  be  gained  by  eech  target 
group.  (15  points) 

2.  The  comprehensiveness  of  the 
proposed  plan  for  coordination  of 
project  services  st  the  local,  state,  and 
regional  leveL  The  extent  to  which  the 
proposed  sites  (or  site  characteristics,  if 
specific  sites  have  not  been  selected)  are 
appropriate  and  dirseUy  related  to  the 
ot^ectivea  of  the  project  (10  poinU) 

3.  The  criteria  tor  selection  (ewg.. 
qualifications  and  experience  in 
working  with  mfiiflens.  and  in  fields 
related  to  the  objectives  of  the  project) 
of  proposed  members  of  the  national 
training  and  terhniral  assistance 
wori^group.  (S  points) 


4.  The  quality  of  the  plan  of  operation 
and  management  The  extent  to  which 
the  plan  of  management  enstires 
implementation  of  project  activities  and 
customer  faedbeck,  the  sdequacy  of 
proposed  resources,  and  the  ability  of 
the  applicant  to  deliver  the  services  in 

a  timely  manner.  (20  points) 

5.  The  quslity  of  the  proposed 
training  and  iwrhnical  assistsnre  plan 
for  each  site  snd  target  group,  the 
appropriateness  of  training  and 
personnel  resources,  snd  me  degree  to 
which  the  training  will  increese  the 
capacity  of  the  trainees  to  provide 
quality  services  to  their  renigee  clients 
snd/or  increase  the  capability  of  the 
trainees  to  design  snd  implement  cross- 
cultural  snd  conflict  resolution 
stratMdes.  (20  points) 

6.  Tne  qualincations  snd  experiences 
of  key  personnel  and/or  consultants  in 
woridng  with  the  target  population  and 
in  fields  related  to  the  objectives  of  the 
project  (10  points) 

7.  The  quality  of  the  propoeed  plan  of 
assessment  of  project  ectivities.  and 
appropriateness  of  proposed  project 
measurable  outcomes  (versus  process 
outcomes).  (10  points) 

8.  The  cost-eSsctiveness  and 
reasonableness  of  the  propoeed  budget, 
and  budget  naiiative.  (10  points) 

Category  5 — Mental  HeaJth  Sennce$ 

A.  Purpose  snd  Scope 

The  condition  of  s  refugee's  physical 
and  mental  health  is  s  major  factor 
sAscting  resettiement  snd  socio- 
economic adjustment  The  most  serious 
mental  health  conditions,  such  as 
depression,  snxiety-related  disorders, 
and  post  traiunatic  stress  disorders  are 
often  seen  in  refugees  who  have 
experienced  severa  trauma,  physical 
abuse,  and  torture. 

Most  refugees  receive  pre-  and  post> 
arrival  healu  screening  at  the  time  of 
their  entry  into  the  United  States.  It  is 
throu^  screenings  that  physical  health 
amditions  are  diagnosed  and  treated. 
Serious  mental  health  conditions  are 
sometimes  identified  by  health 
screeners  snd  service  providers,  but 
more  frequenUy  they  are  not  diagnosed 
until  much  later  in  the  resettiement 
process.  Theee  mental  health  conditions 
intaifare  with  a  refugee's  progress 
towsrd  economic  self-sufficiency. 
Especially  vulnerable  are  refugees  who 
have  experienced  traumatic  events,  such 
as  the  death  of  relativee.  loss  of  home, 
and  witnessing  of  atrodtiee.  either 
before  they  leeve  their  country  of  origin 
snd/or  during  migration.  Sonte  have 
experienced  phyrical  and  psychological 
tortun.  deprivation,  hunger,  isolation, 
and  violaoca.  In  addition,  refugees  are 


often  further  traumatized  during  the 
''^e™»ent  process  because  their 
cultural  backgrounds  are  in  sharp 
contrast  with  mainstream  Amerion 
•octal  and  cultural  practices. 
For  many,  resettiement  means 

S^V?^JS!?^  language  and  adjusting 
to  VS.  sodetyand  its  economy,  its 
«^>ectations,-customs,  and  cultural 
values,  which  may  be  significantiy 
different  from  their  own.  These 
chaUe^  confront  aU  refugees,  but  are 
more  difficult  for  Uiose  who  sufieied 
™^»°f  Pj»y«cal,  social,  economic  and 
political  losses. 

Less  serious,  but  also  a  barrier  to 
economic  self-suffldency,  are  transitory 
emotional  difficulties  which  can  be 
chsrerterized  as  social  adjustment 
problems.  If  not  adequately  addressed 
these  may  accumulate  over  time  and 
liamper  the  jesettiement  process.  Often 
tnese  problems  are  handled  by 
sup^ve  bilingual  resettiement  staff 
snd  ESL  teachers  who  have  an 
understanding  of  tiie  refugees'  plight 
and  are  sensitive  to  tiie  challenges^ 
difficu^Ues  refugees  face.  This  support 
ohaa  facilitates  Uie  refugeee*  transition 
to  theu-  adoptive  country  and  lessens 
Uie  unpact  of  migration-related 
stressors,  contributing  to  the  refugees' 
prMress  towards  self-sufficiency 

^yond  Uie  support  from  resettiement 
staff,  volunteers,  and  ESL  teechers, 
refugees  frequentiy  do  not  receive ' 
mental  healtii  services.  Most  community 
mental  health  services  do  not  have 
bilingual  staff  who  match  Uie  local 
refugee  groups.  Also,  refugees  are  often 
not  receptive  to  mental  healUi  services 
because  of  Uie  stigma  attached  to  mental 
illness.  Direct  service  workers  can 
become  overwhelmed  by  working  wiUi 
mdividuals  who  have  experieni^ 
torture  and  other  trauma.  Regular 
consultation  for  dired  case  workers 
from  experienced  mental  health 
professionals  can  provide  useful 
feedback  to  improve  services  to  refugees 

disabled  by  trauma  and  supportive 
professional  relationships. 

B.  Objectives  of  ORR 
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ti^t  direct  service  woricera,  «,ch  as 

Stei'^'°r««'  EsTSSers. 
jndv^«mteere  who  often  provide 
{^fant  wpnort  to  refa^.  have  the 
bM^t  of  regular  coosuiSSot  for  the 
E^SEn^S5M?8  their  effeSZes. 

«2«»«2^the  results  of  torture  and 

social  adjustment  issues  due  to 
migration.  ^"T 

Also,  ORR  ««ks  to  promote  an 
increue  in  Uie  level  of  awareness  of 
avaJable  mental  healtii  services  among 
newfy  arriving  refugee  populations  ^ 
^A^J^TSi  •ignifioSnt  trauma.  In 
addition  to  staff  development  and 
orientation,  it  is  permissible  as  liart  of 

this  projed  to  provide  dired  clinical 
services  to  refugee  patients  in  ordsr  to 
expand  knowledge  and  technical 

expertise  related  to  refi^ee  groups  diet 
have  experienced  torture  and  other 

trauma.  The  technical  knowledge  of 
each  group  and  Uie  effective  treatment 
stoategies  gained  Uirough  each  projed 
shaU  be  made  available  Uirough  written 
"•ports  and  oral  presentations  to  Uie 
ORR  refugee  resettiement  program  at 
conferences  convened  by  ORR,  to  Uie 
mental  health  community  projects 
fonded  by  ORR,  and  to  Uie  Community 
Mnital  HealUi  Services,  SAMHSA 
ffHS).  Hotvever.  Uie  main  objective  of 
Uus  cat^ory  U  Uie  eiqiansion  and 
dissemination  of  information  on 
effective  treatinent  todired  workers 
providing  services  to  Uie  particular 
refugee  group  wiUi  associated  trauma. 
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organiTations  and  the  roles  played  in 

tiie  planning;  a  comprriiensive  list  of  all 
organizations  in  the  community 

woridng  wiUi  Uie  target  population:  and 
the  manner  by  wrhich  all  dired  sarvioe 
professional  staff  %vUl  benefit  from  tlM 
project's  orientatioii.  consultation  and 
trainingavidoas. 

3.  A  description' of  the  ptojed 
strat^  orientation:  stsff  development; 
and  develonment  of  technical  assistance 
to  addrsBs  ttie  target  populations' need 
Cor  mental  health  services  as  listad 
under  "allowable  activitiea." 

4.  A  statement  of  the  status  of  need  far 
snvioes  and  the  projected  outcomes 
e>qpedBd  from  Uw  services  provided. 

5.  A  description  of  the  man^ement  - 
plm  providing  oversight,  monitorimi. 
and  program  reporis.  Jn^'nding  the 
applicant  agency's  qualifications  to 
cany  out  the  propoasd  ectivities;  and 
key  personnel,  indudii^  consultants  far 
proias^onal  mental  heslUi  services. 

o- A  line-iton  budget  with  narrative 
justification  far  sach  item. 


ORR  seeks  to  provide  resources  to 
local  community  organizations  to 
sddress  the  need  for  mental  health 
interventions  in  the  refugees' 
communities  in  Uie  foUowring  ways: 
staff  development  training  for  bilinmial 
caseworicen.  ESL  teachers,  and 
volunteers;  orientation  of  reftigees  to 
promote  understanding  and  utilization 
of  supportive  assistance:  and  orientation 
of  mamstream  mental  healUi  providers 
to  Uie  refugee  program,  to  arriving 
rehigee  populations,  and  to  mul^ 
cultural  perspectives  for  effective 
freatinent  of  refugees.  It  is  ORR's  intent 


C  Allowable  Activities 

ORR  will  accept  appUcations  under 
Uiis  Category  for  Uie  foUowing  activities- 
CD  ongoing  mental  healtii  professional 
coMultation.  supervisfon.  and  training 
for  bUingual  caseworkers.  ESL  teachen 
and  volunteere  in  woridng  wiUi  refrigee^ 
who  are  in  Uie  process  of  tesettlemimt 
and  exhibiting  extreme  behaviors;  (2) 
orientation  to  U.S.  mental  health 
services  for  newly  arriving  refugees;  (3) 
orientation  of  mental  health 
profMsionals  to  newly  arriving  reftigees 
and  Uie  programs  of  resettlement;  and 
(4)  development  of  a  body  of  technical 
knowledge  and  expertise  conceminR 
newly  arriving  reftigees  who  have 
experienced  severe  trauma  and  the 
clinical  interventions  that  are 
therapeutically  efibctive  wiUi  Uiem. 
O.  Application  Content 

1.  A  description  of  the  target 
population(s)  and  Uieir  need  for  Uie 
proposed  project  activities:  i.e 
orientation;  staff  development;  or 
development  of  technical  assistance 

2.  A  description  of  the  planning 
process  used  in  developing  Uie  " 
appUcation:  Uie  names  of  Uie 


E.  Application  Review  Criteria 

1.  Adequacy  of  Uie  description  of  the 
target  pmmlationCs)  and  Uie  need  for 
propoeed  ectivities.  (10  pointa) 

2.  Demonstration  Uiat  the  planniiw 
procaas  is  cammunity-%vide  snd 
comprehensive  in  addressing  Uie  needs 
of  dired  service  staff  ftir  ongoing 
profttssional  consultation,  supervision, 
and  Gaining  in  working  wiUi  reftigees 
exhibiting  needs  for  mental  health 
s«vices.  (20  pointa) 

3.  Appropriateness  and  adequacy  of 
Uie  stratagy  of  services  proposed.  (30 
pointa) 

4.  Relevance  and  appropriateness  of 
the  proposed  program  outcomes  to  Uie 
project's  objectives.  (20  pointa) 

5.  Adequacy  of  Uie  management  plan, 
momtoring  plan,  and  proposed  program 
reporta.  Appropriateness  of  key 
personnel  and  consultanta 
implementing  Uie  project  (10  pointa)  - 

6.  Reasonableness  of  Uie  budget;  Uie 
completeness  of  Uie  line-item  narrative. 
Cost-effectiveness  of  the  budget  in 
providing  far  Uie  services,  (lo  points) 

Categoiy  B-Ethnic  Community 
Organizations 

A.  Purpose  and  Scope 

Rwpondente  to  Uiis  prognun  category 
wiU  be  of  two  general  typn:  ^^ 

.  (1)  Multi-site  or  national  ethnic 
organizations  which  propose  to  develop 
or  stiwngUien  local  eUmic  agendes  and/ 
or  a  national  network  of  eUmic 

community  agencies  ftir  purposes  of 
tinking  reftigees  to  community 
resources;  or. 

(2)  Emmging  local  eUmic 
organizations  which  seek  to  ftmction  as 
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bridgw  between  newly  urived  refugee 
groups  and  maiiutrsuD  local  raaouicaa 
and  oiganizadoD*. 

ORR  expect*  to  make  approximatriy  4 
national  and  6  local  awaida  in  thia 
program  afsa. 

A  community  la  aelf-tufflcient  when 
it  baa  the  capacity  to  ganeratje  and 
control  its  own  resources,  detarmina  its 
own  goals,  set  priorities,  plan  and 
mobiUxe  community  members. 
tnrh¥""e  *^  eldariy,  women  and 
youth,  to  worli  together  to  achieve  thaae 
goals,  and  to  create  collaborations  with 
olban  from  within  and  outside  the 
olMiBunity  to  further  these  goals. 

ORR  recognizes  that  one  key  to 
itm^thening  communitiea  is  the 
development  of  strong  community 
baaed  organizations  (CBOs).  A  strong 
ethnic  organization  can  tap  into  the 
community's  desiro  for  self-help, 
improve  services,  nurtura  leaden,  raise 
funds  from  various  sources,  axplora 
housing  and  economic  opportiinittas. 
collaborate  with  mainstream  agenrias 
and  groups,  and  at  the  same  time, 
iiiain  Kxoimtable  to  the  community. 

8lrai«  CBOs  can  alao  facilitate 
poaitive  intanctiao  between  refufaaa 
and  astabliahed  reaidenU  in  mainstream 
communities.  The  ability  to  organize 
and  to  voice  their  conoams  collectively 
givea  refugeea  a  batter  senae  of  identity 
and  hope  far  their  own  and  their 
community's  fiitura.  Refufae  self-help 
ofganiaations  can  be  important  building 
blecka  far  eCbctive  raaettlement  and  can 
iHriliB  aa  bridgss  between  the  rafapH 
CB— lunity  and  local  raaouicaa. 

Many  rafiigaea  who  arrived  in  this 
country  during  the  past  two  decades 
have  already  oiganized  thanaalvaa  into 
aalf-help  groups  in  order  to  aaaiat  Ihalr 
ow  — mhsii.  to  kMK  km%  tsnn 
ooHHMuilty  growth,  to  fmtant  tbair 
cultural  heritage,  and  to  aaaiat 
ooBununity  memban  in  securing 
•■ployment  and  other  social  sarvioaa. 
Man  aawly  arrived  refugee  groups,  who 
have  cooM  to  the  United  States  in  recent 
veers,  have  not  3ret  organized  into  aalf- 
help  poupa;  conaequently,  they  may  be 
experiencing  barriers  to  accessing 
mainstream  resources  and  full 
participation  in  the  economic,  social, 
and  political  activities  of  the  largar 
community.  They  lack  information 
about  the  process  of  building 
community  capacity. 

Etbctive  program  mod^  for  self-help 
groups  result  in: 

•  Creating  a  shared,  dynamic  vision 
of  the  community's  future  wtiich 
inspires  memben  to  work  together  to 
sacura  that  fiitun: 

•  Movii:^  refugeea  from  being 
recipients  al  servicea  and  aasittanre  to 


being  active  partners  in  their  Integration 
into  community: 

•  Linking  individual  aelf-su£Bciency 
to  community  self-sufficiency: 

•  Developing  efiisctive  leaoership 
within  the  organization; 

•  Allowing  local  communities  to 
apply  their  own  cultural,  political  and 
socio-economic  values  to  long  term 
strategies  and  programs; 

•  (Seating  cloee  connections  amoi^ 
community  needs,  program,  and  service 
delivery  systems: 

•  Providing  avenues  for  resources 
that  an  generated  locally  (through 
service  oslivery  or  economic 
development)  to  remain  within  the 

community; 

•  Foatanng  collaboration  among 
refugee  and  mainstream  service 
providers,  policy  maken,  and  public 
and  private  institutions. 

In  recognition  of  the  special 
vulnarabUity  of  newly  arrived 
populatioitt,  ORR  propoaes  through  this 
announcement  to  provide  funds  to 
ethnic  ofganizatioos  established  among 
refugee  groupa  who  have  arrived  in  this 
country  since  19B1.  Target  populations 
■ai^  from  a  ««<««<""■«"  of  2,000  to  a 
myriminn  of  SO/MW  aiTivals  from  a 
single  country  between  FY  1002  and  FY 
1906.  (ORR  haa  dedicated  other 
resourcea  toward  the  ethnic  populations 
experiencing  100.000  or  more  arrivals 
duriiM  this  period.) 

Furthar.  at  laaat  50%  of  the  qMdflc 
ethnic  population  currently  in  the  U.S. 
should  have  arrived  during  the  past  fhre 
yean.  According  to  ORR's  daU.  this 
tnclwtw  refuflse  populations  frimi  the 
former  YiMoalavia.  Haiti,  Iraq,  SomaUa, 
Sudan,  and  Liberia.  Awards,  however, 
will  not  be  baaed  solely  on  population 
numben,  but  will  be  based  on  the 
justification  and  documentation  of  the 
applicant,  inrhH<"g  such  facton  as 
community  sanice  needs  and  available 
MBOurcea.  If  an  applicant  can 
tenonstrate  that  its  ethnic  arrivals  meet 
the  mintiniiin  threshold  of  2.000  far  the 
same  period  and  correlate  with  the 
above  description,  the  organization 
leprwaefitlng  that  refugee  population 
may  submit  ^n  application  for  funds 
under  this  announcemenL  The 
application  must  provide 
docimientation  that  includes  the  name, 
alien  number,  date  of  birth,  and  date  of 
arrival  in  the  U.S.  for  each  refugee 
claimed. 

In  continuation  applications  under 
this  category,  for  the  subsequent  second 
through  fifth  budget  periods,  applicants 
must  demonstrate  adiequate  progress 
toward  project  goals  and  outcomes  to  be 
eligible  for  continuation  funding.  In 
subsequent  year  continuation 
applications,  the  grantee  will  be  aaked 


to  document  receipt  of  non-ORR  funds 
from  other  sources  toward  cost-sharing 
of  the  project's  activities.  The 
requirement  will  be  not  less  than  10% 
of  the  requested  funding  for  the  third 
year  award.  20%  for  the  fourth  year 
award,  and  30%  for  th«>  fifth  year  award. 
The  cost-sharing  may  be  in  cash  or  in- 
kind  contributions. 

B.  Allowable  Activities 

Succeasful  national  organization 
applicants  to  this  notice  may  propose 
activities  which  ouy  include,  but  ara 
not  limited  to,  the  following: 

•  Technical  assistance  and  support  to 
local  ethnic  organizations 

•  i^thnir  community  development 

•  Leadership  training 

•  ITnenurm  development 

•  Public  education  and  agency 
Unlr^in  through  an  Internet  site 

•  Infarmatjbn  dissemination  on 
athnic-spetdfic  issues 

•  Convening  of  national  or  regionat 

meetings 

•  Development  or  translation  of 
ethnic-specific  publications 

Succeesful  local  srif-help  organization 
applicants  to  this  notioe  may  propoae 
any  of  the  following  actlvitlea: 

•  Public  education  activities  designed 
to  inform  the  refugee  community  about 
isaoea  eaaential  to  functioning 
efisctively  in  the  new  society; 

•  OriffntertoP  ami  — siitanre  >D 
parents  in  connecting  with  schotri 
systems  and  other  focal  pidiUc  or 
private  institutions; 

•  Information  sarvioaa  on  haeltli 
care — information  on  accaes  to  health 
cara  far  the  uninsured,  on  heahk 
inaoianoe,  on  health  maintenance 
orgsniaations,  on  the  impoitittoe  at 
preventive  health,  and  on  available 
universal  uiiarage  aervioes,  e.g., 

•  Pairii^  rsAogae  individuals  or 
ff«»nt—  with  community  volunteers; 

•  Laadsrahip  training  far  such 
activitiea  as  community  organizing, 
fund  raising,  ncm-proflt  management; 

•  Edxiotion  ana  training  to  prqiare 
rafiiflees  to  become  dtizans; 

•  Information  and  training  on  the 
roles  of  men  and  women  in  the  U.S. 
culture,  and  against  child  abuse,  sexual 
haraaament  and  coercion,  and  domesHr 
violence,  including  bilingual  staff 
assistance  for  women's  shelten  and 
techniques  for  protection: 

•  Activitiea  daaigned  to  improve 
idations  between  refugees  and  the  law 
enforcement  communities; 

•  Developing  and  operating 
conununity  centers  which  serve  the 
designated,  newly  arrived  refugee 

population. 

tlie  above  ara  cxamplea  of  services. 
Applicants  may  propoae  other  services, 
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to  the  extent  they  are  consistent  with 
the  goals  stated  above,  and  may  request 
funds  to  cover  core  or  general  operating 
e>fpenses.  In  all  Instances,  however, 
activitiea  must  be  designed  to 
stqqalement,  rather  than  to  supplant,  the 
axiartng  array  of  refugee  services 
available  in  the  community. 

Applicants  must  give  aasuiance  that 
their  governing  bodies,  boards  of 
directors,  or  adviaory  bodies  aie 
knowledgaaUe  and  rasponsive  to 
rafugae  concerns.  This  can  be 
demonstrated  throu^  minority  refugee 
representation  on  these  bodies  or 
through  some  other  way.  Women  should 
be  included  on  these  representative 
bodies,  as  well. 

While  activities  proposed  do  not  have 
to  be  directly  employment  related. 

E tanning  and  co^itian  building  should 
B  guided  by  the  overarching  goal  of 
improving  tiw  eronomic  condition  of 
refogse  fiunilies  and  of  giving  them  the 
infumation  needed  to  adjust  socially 
and  economically  to  their  new  country 
and  their  new  communitiea. 

Ntm-Allowabh  Acthritima:  Funds  will 
not  be  awarded  to  applicants  for  the 
purpoae  of  sogagiBg  in  activities  of  a 
diatinctiy  political  nature,  aatiirittes 
designed  exclusively  to  promote  the 
praservation  of  a  specific  cultural 
heritage,  or  activities  witii  an 
international  elective  (i.e.. activitiea 
related  to  events  in  the  r^iigees'  country 
of  origin). 

C  Application  Content 

Applications  for  Ethnic  Conununity 
Oiganiietiona  at  the  local  or  n^HnnBJ 
level  (as  specified  on  the  SF-4ai 
A|^>licetion  for  Federal  Assistance, 
Boxes  11.  aiMl  12.>should  contain  the 
following  information: 

1.  A  diacusafon  of  the  n»»i«inl  as 
local  focus  relevant  to  the  reftjgae 
ethnicity  which  the  nppHrnnt  sonlrn  to 
represent  or  serve  including  munben 
anid  dates  of  arriwd.  and  an  anatyais  of 
the  need  for  this  project  with  refcnnce 
to  the  specified  popnlatfon; 

2.  A  deacriptian  ci  the  applicant's 
expertise  (organizational  or  leederahip).^ 
to  include  a  project  staffing  plan  with 
staff  and  coiisuhsnt  (if  proposed) 
qualifications,  evidence  of  a{^riicant 
(but  not  neoeasarfly  die  edmic 
organization's)  nonprofit  incorporation, 
a  Ust  of  Board  of  Directon  or 
rsprssantative  refugee  advison 
indicsted  with  gander,  and  a  discussion 
of  how  directors  or  advisors  were 
diosen: 

3.  A  statement  of  the  i»e|ect  goals  and 
objectives  with  anticipi^ad  outcomes 
and  raaults  of  benefit  to  the  locaLor 

nstinnal  wtKnir  mmiwnntfy; 


4.  A  description  of  local  or  naHr»n^|| 
ethnic  community  planning  and  support 
to  work  coUaboiativdy  on  the  project  If 
the  project  is  designed  to  enhance 
ethnic  leadarship,  the  ^tplication 
diould  describe  how  these  individuals 
have  been  or  will  be  identified  and  how 
the  overall  community  will  be  hrmight 
into  the  plan; 

5.  A  propoaed  {dan^action. 
includiiag  the  some  of  activities  and  a 
timetable  for  impienmntation; 

6.  AiLestimated  line  item  budget 
narrative  with  a  detailed  justification  of 
how  the  ^plicant  arrived  at  estimated 
costs. 

D.  Ai^lication  Review  Criteria 

Each  project  proposal  vriU  be  rated 
individually  by  an  independent  review 
panel  using  the  criteria  described  below. 
Local  level  projects  andnational/multi- 
state  mojecto-wiil  be  ranked  sqMrately. 
bi  nuildng  awards,  the  Director  vrilt 
exercise  some  discretion  to  ensure.diat 
a  range  of  ethnicities  ara  supported  in 
their  self-help  efforts  under  mis 
program. 

1.  Degree  to  which  the  applicant 
understands  the  focus  snd  need  of  the 
relevant  ethnic  group,  as  crridnni  ed  by 
the  discussieo  presented.  (10  points) 

2.  Applicant's  capacity,  indndii^  any 
enhancement  due  to  proposed  partnen 
or  consultants,  to  implement  the 
propoeed  plan  of  actkm.  (15  points) 

3.  Ajyropriateneaa  of  goals  and  the 
extent  to  which  outcomes  propoaed  are 
meeauraUe.  (20  points) 

4.  Evidence  ofethnic  community 
involvement  in  the  project  pbuuUng. 
suit^le  identification  of  prt^ect  laeders 
as  appropriate,  and  support  fat  the  plan 
of  action.  (15  pointa) 

5.  Clarity  and  appropriateness  of  the 
project  desi^.  plan  of  action  and 
timetable  for  implementation,  and 
likelihood  that  proposed  activities  and 
results  will  benefit  the  community.  (30 
points) 

6.  The  budget  is  raasaiid>le.  desriy 
presented,  sufficient  detailed,  and  coat 
efiective.  (10  points) 

PartlLi 


All  applications  wbiiA  meet  tim 
stipulated  deedUne  and  after 
tequiiements  will  be  reviewed 
competitively  and  scared  by  an 
independent  review  panel  of  experts  in 
accordance  with  ACF  gpmtts  policy  and 
the  criteria  stated  below.  The  results  of 
the  independent  review  panel  sccwes 
and  eiqplaiiatory  comments  will  assist 
the  Dbeotorof  ORR  In  cansldsring 
competing  ai^iBcations.  Reviewan' 
scares  wiU  wai^  heavily  in  fnn^ng 
dedsions  but  will  not  be  die  oofy 


fiscton  considered.  Applications 
ganerally  will  be  considersd  in  order  of 
the  average  scorss  assignBd  by  the 
reviewers.  Ifig^  ranked  qtpUcetiona 
ere  not  guaranteed  fonding  siiaoe  other 
factors  sra  taken  into  consideration. 
inrhiding:  comments  of  reviewera  and 
of  ACF/ORR  officials;  previous  program 
performance  of  applicants;  compliance 
with  grant  tarms  under  previous  DHHS 
grants;  audit  reporta;  and  investigttive 
reports.  Final  fandii^  '««»H.innff  wiU  be 
made  by  the  Director  of  ORR. 

A.  Applicatiaa  Preparation  and 
Submission 

Availability  of  Forms— Attachmento 
contain  all  of  the  standard  forms 
necessary  for  the  applicatton  Cor  awards 
under  this  announcemenL  FuithaSr. 
copies  of  the  Federal  tegiatai 

containing  this  *nnnimf»iw«Mr>t  ^Tf 

available  at  most  local  libraries  end 
Congressional  District  Offices  far 
rspioduction.  H  copies  are  not  avaiMile 
at  these  soioces,  they  may  be  obtained 
by  vrriting  or  telephoning  the  following 
office:  Office  of  Refugee  Reaettinnent. 
370  L'Enfant  Promenade  S.W., 
Washington,  D.C  20447,  Telephone: 
(202)  401-0251. 

B,  PaaoM,  Certifications,  Assumaaes, 
and  Diachsure 


1.  Afylicante  lor  financial 

under  Ais  annonncanient  must  file  tiw 
Standard  Form  (SF)  424,  Appiication  far 
Federal  Aasistsnoe;  SF-424A.  Bndgst 
InfnrmaUuu — Non-Construction 
Pntgiams;  SF-424B,  Assurances— Non- 
Ccmstruction  Programs.  The  instructions 
and  fbnbs  required  for  submission  of 
aiq[»lications  are  induded.  The  forms 
may  be  reproduced  for  uae  in  sufamittii^ 
applications.  An  application  with  «i 
original  signature  and  two  copies  ia 
required. 

The  two  letter  deaignations  for  the 
Categories  erf  the  Standing 
Announcement  Discretionary  ^ants 
are:  category  1,  RP;  catagoty  2,  RU; 

cat^ory  3,  RO;  category  4.  RB:  catagoqr 
S.  RM:  and  categoty  6,  RE.  The  ^ 

applkant  should  identify  ead^ 
application  accordingly  on  the  face  p^s 
oftheSF424,itemll. 

2.  Budget  and  Budgst  hiattfication — 
Provide  line  item  detail  and  detailed 
calculations  far  eadi  budget  object  dasa 
identified  on  the  Budget  Infarmatian 
form.  Detailed  calculatimis  must 
indude  estimation  methods,  quantitieB.   . 
unit  coata.  and  oftar  similar  quantitativa 
detail  sufficient  b»  the  cakulatian  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  baaekoot  by  ^e  fimding 
sources  identified  in  Mock  IS  ef  die  SF- 
424. 
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Provide  a  nenadve  budget 
{uatification  that  describes  bow  the 
categorical  costs  are  derived.  Disciiss 
tbe  necessity,  teasonabknaia,  and 
allocability  of  the  propoeed  coata. 
The  following  suidelines  are  for 
pieparijQg  the  budget  and  budget 
lustification.  Both  Federal  and  non- 
Federal  resources  shall  be  detailed  and 
fustified  in  the  budget  and  narrative 
{uatification.  According  to  the 
instructions  for  completing  the  SF- 
424A  and  the  preparation  of  the  budget 
and  budget  justification.  "Federal 
resources"  refers  only  to  the  ACF/ORR 
grant  for  which  you  are  applying.  Non- 
Federal  resources  are  all  odier  Federal 
and  non-Federal  resources.  It  is 
suggested  that  budget  amounts  and 
computations  be  presented  in  a 
columnar  format:  first  column,  object 
class  categories;  second  column.  Federal 
budget:  next  column(s).  non-Federal 
budgetja).  and  last  column,  total  budget. 
The  budget  justification  should  be  a 
narrative. 

Penonnel:  Costs  of  employee  salaries 
and  wrages.  Identify  the  project  director 
and  for  each  staff  person,  provide  the 
title,  time  commitment  to  the  project  (in 
months),  time  commitment  to  the 
project  (as  a  percentage  or  full-time 
equivalent),  annual  salary,  grant  salary, 
wage  rates,  etc.  Do  not  include  the  costs 
of  consultants  or  personnel  costs  of 
delegate  Mencies. 

Fnnge  Benefits:  CosU  of  employee 
fringe  benefits  unless  treated  as  part  of 
an  approved  indirect  cost  rate. 

Provide  a  breakdown  of  the  amounts 
and  percentagea  that  comprise  fringe 
benefit  costs  such  as  health  iiuurance, 
PICA,  retirement  insurance,  taxes,  etc. 
rrave7:  Costs  of  project-related  travel 
by  employees  of  the  applicant 
organization  (does  not  include  costs  of 
consultant  travel). 

For  each  trip,  show  the  total  niunber 
of  traveleris).  travel  deatination. 
duration  of  trip,  per  diem,  mileagi 
allowances,  if  privately  owned  vehicles 
will  be  uaad.  and  other  transportation 
costs  and  ■ahalatenca  allowances. 
Travel  costs  for  key  staff  to  attend  ACF/ 
ORR-sponsored  wcvkahops  should  be 
detailed  in  the  budgat 

Ekpiipment:  Costs  of  tangible,  non- 
expendible,  personal  property,  having  a 
useful  life  of  more  than  one  year  and  an 
trgMiMt'OP  coat  of  $5,000  or  more  per 
unit 

For  each  type  of  equipment  requested, 
provide  a  deacription  of  the  equipment, 
the  cost  per  unit,  the  number  of  units. 
the  total  cost,  and  a  plan  for  use  on  the 
project,  as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends. 

SuppUea:  CosU  of  all  tangible 
personal  property  other  than  that 


included  under  the  Equipment  category. 
Specify  general  categOTies  of  supplies 
and  their  costs.  Show  computations  and 
provide  other  information  which 
supports  the  amount  requested. 

Coatitjctual:  Costs  of  all  contracts  for 
services  and  goods  except  for  those 
which  belong  under  other  categories 
such  as  equipment,  supplies,  etc. 
Contracts  with  secondary  recipient 
organizations,  including  delegate 
agencies  (if  applicable),  should  be 
included  under  this  category. 

All  procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
free  competition.  If  procurement 
competitions  were  held  or  if 

Erocurement  without  competition  is 
sing  proposed.  atUch  a  list  of  propoaed 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,  the  estimated  dollar  amounts, 
and  the  award  selection  process.  Justify 
any  anticipated  procurement  action  that 
is  expected  to  be  awarded  without 
competition  and  exceed  the  simplified 
acquisition  threshold  fixed  at  41  USC 
403(11).  Recipients  might  be  requlfed  to 
make  available  to  ACF  pre-award  review 
and  procurement  documents,  such  as 
request  for  proposals  or  invitations  for 
bids,  independent  cost  eatimatea.  etc. 

Nala:  Wheiwver  (Im  appUcant  intends  to 
deleft*  part  of  the  proJKt  to  anotbar  a^ancy. 
tba  applicant  must  provide  a  detailed  liudgBt 
and  budget  narrative  for  eacli  delegate 
^ency.  by  agency  title,  along  with  the 
required  (upporting  infaimatton  rafmad  to 
In  theea  instructions. 

Other:  Enter  the  total  of  all  other 
costs.  Such  costs,  where  applicable  and 
appropriate,  may  include  out  are  not 
limited  to  insurance,  profaaaional 
services  costs,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use.  training  costs,  such  as 
tuition  and  stipends,  staff  development 
coats,  and  administrative  costs. 

Provide  computations,  a  nanativa 
deacription  and  a  justification  for  each 
coat  under  this  category. 

Indirect  Cotts:  This  category  ahould 
be  used  only  when  the  applicant 
curranUy  has  an  indirect  ctMt  rate 
approved  by  the  Department  of  Health 
and  Human  Services  or  another 
cognizant  Federal  agency. 

An  applicant  proposing  to  charge 
indirect  costs  to  the  grant  must  enclose 
a  copy  of  the  current  rate  agreement  If 
the  applicant  oiganization  is  in  the 
process  of  initially  developing  or 
renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 


in  the  cognizant  agency's  guidelines  for 
establishing  indirect  coat  rates,  and 
submit  it  to  the  cognizant  agency. 
Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs.  It  should  be  noted  that 
wrfaen  an  indirect  cost  rate  is  requested, 
those  coats  included  in  the  indirect  cost 
pool  should  not  also  be  charged  as 
direct  costs  to  the  grant.  Also,  if  the 
applicant  is  requesting  a  rate  which  is 
less  than  what  is  allowed  under  the 
agreement,  the  authorized 
repreaentative  of  the  applicant 
organization  must  submit  a  signed 
admowledgement  that  the  applicant  is 
accepting  a  lower  rate  than  allowed. 

Program  Income:  The  estimated 
amotmt  of  income,  if  any.  expected  to  be 
generated  from  this  project 

Describe  the  nature,  aoiuce  and 
anticipated  uae  of  program  income  in 
the  budget  or  refer  to  the  peges  in  the 
application  which  contain  this 
information.  Program  income  generated 
under  any  Federal  grant  reaidting  from 
this  announcement  shall  be  used  in  one 
of  the  following  Ways:  (1)  deducted  from 
the  total  project  costs,  (2)  under  coat-, 
sharing  uaed  for  allowable  costs  to 
satisfy  tUs  requirement.  (3)  added  to 
funds  committed  to  the  project  and  uaed 
to  further  program  objectivea.  For  1  or 

2.  the  income  should  be  used  for  cuirent 
costs  unless  the  awarding  agency 
authorizes  deferral  to  a  later  period.  For 

3.  there  is  no  requirement  to  request 
prior  approval  to  defer  uae  of  program 
income  for  a  later  period. 

Non-Federal  Resources:  Amounts  of 
non-Federal  resotirces  that  will  be  uaed 
to  support  the  project  as  identified  in 
Block  15  of  the  SF-^24. 

The  firm  commitment  f>f  theee 
resources  must  be  documented  and 
submitted  with  the  application  in  order 
to  be  given  credit  in  the  review  process. 
A  detailed  budget  must  be  prepered  for 
each  fimHing  source. 

3.  Applicants  must  provide  the 
following  certifications.  Copies  of  the 
forms  and  assurances  are  located  at  the 
end  of  this  annotmcement 

a.  Certification  regarding  lobbjring  if 
your  anticipated  award  exceeds 
$100,000. 

b.  Certification  regarding 
environmental  tobaa:o  smoke.  By 
signing  and  submitting  the  applications, 
applicant  provides  certification  that 
they  will  comply  with  the  requirements 
of  tiie  Pro-Children  Act  of  1994  (P.L. 
103-227,  Part  C-^nvirotunental 
Tobacco  Smoke)  and  need  not  mail  beck 
the  certification  with  the  application. 

c.  Certification  regarding  aebarment, 
suspension,  and  other  Ineligibility.  By 
signing  and  submitting  the  applications, 
applicant  providea  certification  that 
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they  are  not  preaently  debaned. 
nupended  or  otherwise  ineUsible  for 
this  award  and  therefore  neednot  mail 
back  the  certification  with  the 
application, 
a.  Drug-Free  Woriq>lace  Act  of  1968. 

CLhadUne 

1.  Mailed  applications  shall  be 
considered  as  meeting  an  ■nnmi^Y^^ 
deadline  if  they  are  received  on  or 
before  the  deedlfne  date  or  sent  on  or 
before  the  deadline  date  and  received  by 
ORR  in  time  for  the  independent 
review.  Ap^cations  should  be  mailed 
to:  Office  of  Refugee  Reaetdement. 
Administration  for  Children  and 
Families,  Division  of  Community 
ResetUement,  370  LThfiuit  Phnnenade, 
S.W..  Sixth  Floor.  Washington,  D.C. 
20447,  Attention:  Standing  Ckimpetition. 
Applicants  must  ensure  that  a  legibly 
datM  U.S.  Postal  Service  postmark,  or  a 
legibly  dated,  machine  produced 
postmark  of  a  commercial  mail  service 
appears  on  the  envelope/package 
containing  the  application(8).  An 
acceptable  postmark  from  a  commercial 
carrier  is  one  which  includes  the 
carrier's  logo/emblem  and  shows  the 
date  the  package  was  received  by  the 
commercial  mail  sorvice.  Private 
metered  postmarks  shall  not  be 
acoeptabu  as  proof  of  timely  maiHng 

AppUcatfona  hand-carried  by 
applicants,  applicant  couriers,  or  by 
ovemight/e}q>re8s  mail  couriers  shall  be 
considered  as  meeting  an  annotmced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
houn  of  8:00  a.m.  and  4:30  pjn..  at  the 
Administration  for  Children  and 
Families.  Office  of  Refugee 
Resettiement,  Aerospece  Center,  901  D 
Street.  S.W..  Washington.  D.C.  20024. 
between  Monday  and  Friday  (excluding 
Federal  holidays).  (Applicants  are 
cautioned  that  express/ovoiught  mail 
services  do  not  always  deliver  as 
agreed.) 

ACF  cannot  eccommodate 
transmission  of  applications  by  bx  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt 

2.  Late  applications:  Applications 
which  do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

3.  Extension  of  deadlines:  ACF  may 
extend  the  deedline  for  applicants 
affected  by  acts  of  God  such  as  Qoods 
and  hurricanes,  or  when  there  is 
widespread  disruption  of  the  mails.  A 
determination  to  waive  or  extend 


deedline  requirements  rests  with  tbe 
Chief  Grants  Management  Officer. 
4.  Once  an  application  has  been 
suhmitted.  it  is  considered  as  final  and 
no  additional  materials  will  be  accepted 
by  ACF. 

D.  Non/Hvfit  Status 

Applicants  other  than  ptiblic  agencies 
must  provide  evidence  of  their 
nonprofit  status  Mrith  their  applications. 
Any  of  the  following  is  acceptable 
evidence:  (1)  A  copy  of  the  applicant 
organization's  listing  in  the  Internal 
Revenue  Service's  most  recent  list  of 
tax-exempt  organizations  described  in 
section  501(c)(3)  of  the  IRS  Code;  or  (2) 
a  copy  of  the  currently  valid  IRS  tax 
exemption  certificate. 

E.  Intergovertunental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Inteigovemmental  Review  of  Federal 
Programs."  and  45  CFR  Part  100. 
"Inteigovemmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 

As  of  Jime  15, 1997,  the  following 
jurisdictions  have  elected  not  to 
participate  in  the  Executive  Order 
process.  Applicants  bom  these 
jurisdictions  need  take  no  action  in 
regard  to  E.0. 12372:  Alabama,  Alaska. 
Colorado,  Connecticut.  Hawaii.  Idaho. 
Kansas.  Louisiana.  Massachusetts, 
Minnesota,  Montana,  Nebraska,  New 
Jersey,  Ohio,  Oklahoma,  Oregon, 
Pennsylvania.  South  Dakota.  Tennessee. 
Vermont.  Virginia.  Washio^gtcm. 
American  Samoa,  and  Palau. 

All  remaining  jurisdictions  participate 
in  the  E.O.  process  and  have  eatablished 
Single  Points  of  Contect  (SPOCs).  A  list 
of  the  Single  Points  of  Contact  for  eech 
State  and  Territory  is  included  as 
Appendix  A  of  this  announcement 

Applicants  from  participating 
jurisdictions  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  to  tbe 
prospective  applications  and  recmve 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  ORR  can  obtain 
and  review  SPOC  comments  as  part  of 
the  anvard  process.  The  applicant  must 
submit  all  required  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contact  if  no 
submittal  is  required)  on  the  Standaid 
Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  from  the  application  deedline  to 
comment  on  prop<Med  new  or 
competing  continuation  awards.  SPOCs 
are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations. 


Additionally.  SPOCs  are  requested  to 
cleeriy  difbrentiatB  between  mere 
advisory  comments  and  thoae  oCBcial 
State  process  recommendations  whidi 
may  trigger  the  "accommodate  or 
explain"  rule.  When  mmiiM»ntt  an 
submitted  directly  to  ACF.  they  should 
be  addressed  to:  Deportment  of  Health 
and  Human  Services.  Administration  for 
Children  and  Families.  Office  of  Refugee 
Resettiement.  Division  of  Community 
Resettiement  6th  Floor.  370  L'Enteit 
Promenade.  S.W.,  Wadiiiwton,  DXl 
20447. 

F.  Paperwoik  Badactkm  Aa  of  1995 

Under  the  Paperwork  Reduction  Act 
of.l995.  Pub.  Law  104-13,  the 
Department  is  required  to  submit  to  the 
Office  of  Managemmit  and  Budget 
(OMB)  for  review  and  approval  any 
reporting  and  record  keeping 
requirements  in  regulations.  in/^liiWiwg 
program  announcements.  All 
information  required  by  this  is  covered 
under  the  OMB  Approval  No.  0970- 
0139,  ACF  Unifcxm  Project  DeecriptiosL 

G.  Applicable  Regulations 

Applicable  DHHS  regulations  can  be 
found  in  45  CFR  part  74  or  92. 

H.  Reporting  Requiretrtents 

(kantees  are  required  to  file  the 
Financial  Status  Report  (SF-269)  s«ni- 
annually  and  Program  Progreas  Reports 
on  a  quarterly  beds.  Funds  issued  under 
theae  awards  must  be  accounted  for  and 

reported  upon  separately  from  all  other 
grant  activities. 

Although  ORR  does  not  expect  the 
proposed  components/projects  to 
include  evaluation  activities,  it  does 
expect  grantees  to  nmtiitain  adequate 
records  to  track  and  report  on  project 
outcomes  and  expenditures  by  budget 
line  item. 

The  official  receipt  point  for  all 
reports  and  coneapondence  is  the  ORR 
Division  of  Community  Resettiement 
An  original  and  one  copy  of  each  report 
shall  be  sulmutted  within  30  days  of  the 
end  of  each  reporting  period  directiy  to 
the  Project  Officer  named  in  the  award 
letter.  "The  mailing  address  is:  370 
L'Enfsnt  Promraiade  S.W..  Sixth  Floor, 
Waahington.  D.C  20447. 

A  final  Financial  and  Program  Report 
shall  be  due  90  days  after  the  budget 
expiration  date  or  termination  of  grant 
support 

(The  Catalog  of  Federal  Domestic  Assistance 
(CFDA)  numlier  assigned  to  tliis 
announcement  is  93.576) 
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Dtcamber  1.1M7. 
IGUduMa. 
Acting  Unctor.  Offifcm  of^mfuffm 
BeaMthmmtt, 

OMB  State  Stegl*  Point  ofCoatact 
Lkting 

ARIZONA 

Joni  SMd.  Ahxoiui  State  Clearinghouae, 
3800  N.  Cantial  Avanue.  Fourteanth 
Floor.  Phoenix.  Arixona  85012. 
Telephone:  (602)  280-131S.  FAX: 
(602)  280-1305 

ARKANSAS 

Mr.  Tracy  L.  Copeland.  Manager.  Stete 
Clearinghouse.  Office  of 
Intorgovemmentel  Servicea. 
Department  of  Finance  and 
Administration.  1515  W.  7th  St.. 
Room  412.  Little  Rock.  Arkansas 
72203.  Telephone:  (501)  682-1074. 
FAX:  (501)  682-5206 

.CALIFORNIA 

Granta  Coordinator.  Office  of  Plaiuing  h 
Raaearch.  1400  Tenth  Street,  Room 
121,  Sacramento,  California  95814. 
Telephone:  (916)  323-7480.  FAX: 
(916) 323-3018 

DELAWARE 

Francine  Booth.  State  Single  Point  of 
Contact  Executive  Department, 
Thomas  Collins  Building.  P.O.  Box 
1401,  Dover,  Delaware  19903. 
Telephone:  (302)  739-3326.  FAX: 
(302) 739-5661 

DISTRICT  OF  COLUMBIA 

Charles  Nichols.  Stete  Single  Point  of 
Contact,  OfBce  of  Granu  Mgmt  ft 
Dsfv..  717  14th  Street,  N.W.— Suite 
500.  Washington.  DC.  20005, 
Telephone:  (202)  727-6554.  FAX: 
(202) 727-1617 

FLORIDA 

Florida  Stete  Clearinghouse.  Department 
of  Community  Affairs,  2740 
Centerview  Drive,  Tallahassee. 
Florida  32399-2100,  Telephone:  (904) 
922-5438,  FAX:  (904)  487-2899 

GEORGL\ 

Tom  L.  Reid,  ID.  Administrator.  Georgia 
Stete  Clearinghouse.  254  Wasbingtpn 
StsiM.  S.W.— Room  401J.  Atlante. 
Georgia  30334.  Telephone:  (404)  565- 
3855  or  (404)  656-3829.  FAX:  (404) 
656-7938 

ILLINOIS 

Virginia  Bova.  Stete  Single  Point  of 
Contact.  Department  of  Commerce 
and  Community  Affairs,  James  R. 
Thompson  Canter.  100  West 
Randolph.  Suite  3-400,  Chicago. 


Illinois  60601,  Telephone:  (312)  814- 
6028.  FAX:  (312)  814-1800 

INDL\NA 

Prances  Williams,  Stete  Budget  Agency, 
212  State  House.  Indianapolis, 
Indiana  46204-2796,  Telephone:  (317) 
232-5619.  FAX:  (317)  233-3323 

IOWA 

Steven  R.  McCann.  Division  for 
Community  Assistance,  Iowa 
Department  of  Economic 
Developnient,  200  East  Grand 
AVMMM,  Des  Moines,  Iowa  50309. 
Telephone:  (515)  242-4719,  FAX: 
(515) 242-4859 

KENTUCKY 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government, 
1024  Capitol  Center  Drive.  Frankfort. 
Kentucky  40601-8204,  Telephone: 
(502)  573-2382.  FAX:  (502)  573-2512 

MAINE 

Joyce  Benson.  Stete  Planning  Office, 

Stete  House  Stetion  #38,  Auguste. 

Maine  04333.  Telephone:  (207)  287- 

3261.  FAX:  (207)  287-6489 

MARYLAND 

William  G.  Carroll.  Manager,  Stete 
Clearinghouse  for  Intergovernmental 
Aasistance,  Maryland  Office  of 
Planning,  301  W.  Preston  Street- 
Room  1104,  Baltimore.  Maryland 
21201-3265,  Staff  Contact:  Linda 
Janey.  Telephone:  (410)  225-4490, 
FAX:  (410)  225-4480 

MKIOGAN 

Richard  Pfaff.  Southeast  Michigan 
Council  of  GovemmenU.  1900  Edison 
Plaza.  660  Plaza  Drive.  Detroit, 
Michigan  48226.  Telephone:  (313) 
961-4266 

MISSISSIPPI 

Cathy  Maletto,  Clearinghouse  Officer, 
Department  of  Finance  and 
Administration,  455  N<Hth  Lamar 
Street.  Jackson.  Mississippi  39202- 
3087.  Telephone:  (601)  359-8762. 
FAX:  (801)  359-6764 

MISSOURI 

Lois  Pohl.  Federal  Assistance 
Cleahnghouse,  Office  of 
Administration.  P.O.  Box  809,  Room 
760,  Truman  Building.  JefCerson  City, 
Missouri  65102.  Telephone:  (314) 
751-4834.  FAX:  (314)  751-7819 

NEVADA 

Department  of  Administretion.  Stete 
Clearinghouse,  Capitol  Complex, 
Carson  Qty.  Nevada  89710, 
Telephone:  (702)  687-4065,  FAX: 
(702) 687-3983 


NEW  HAMPSHIRE 

Jeffrey  H.  Taylor,  Director.  New 
Hampshire  Office  of  Stete  Planning. 
Attn:  Intergovernmental  Review 
Prooeas.  Mike  Blake,  2*/t  Beacon 
Street.  Concord.  New  Hampshire 
03301.  Telephone:  (603)  271-2155. 
FAX:  (603)  271-1728 

NEWMEXKX) 

Robert  Peters.  Stete  Budget  Division. 
Room  190  Bataan  Memorial  Building, 
Sante  Fe.  New  Mexico  87503. 
Telephone:  (505)  827-3640 

NEW  YORK 

New  York  Stete  Clearinghouse.  Division 
of  the  Budget.  Stete  Capitol.  Albany, 
New  York  12224,  Telephone:  (518) 
474-1605.  FAX:  (518)  486-6617 

NORTH  CAROLINA 

Chrys  Baggett,  Director,  N.C.  State 
Clearinghouse,  Office  of  the  Secretary 
of  Admin.,  116  West  Jones  Street, 
Raleigh,  North  Carolina  27603-8003, 
Telephone:  (919)  733-7232.  FAX: 
(919) 733-9571 

NORTH  DAKOTA 

North  Dakote  Single  Point  of  Contact. 
Office  of  Intesgovemmental 
Assistance,  600  East  Boulevard 
Avenue.  Bismarck,  North  Dakote 
58505-0170,  Telephone:  (701)  224- 
2094.  FAX:  (701)  224-2308 

OHIO 

Larry  Weaver.  State  Single  Point  of 
Contact,  Stete  Clearinghouse.  Office  of 
Budget  and  Management,  30  East 
Broad  Street.  34th  Floor.  Coliunbus, 
Ohio  43  266-04 1 1 ,  Please  direct 
correspondence  and  questions  about 
intergovernmental  review  to:  Linda 
Wise,  Telephone:  (614)  466-0698. 
FAX:  (614)  466-5400 

RHODE  ISLAND 

Kevin  Nelson,  Review  Coordinator. 
Department  of  Administration/ 
Division  of  Planning.  One  Capitol 
Hill,  4th  Floor.  Providence.  Rhode 
Island  02908-5870,  Telephone:  (401) 
277-2656,  FAX:  (401)  277-2083. 

Please  direct  correspondence  and 
questions  to:  Review  Coordinator. 
Office  of  Strategic  Planning 

SOUTH  CAROLINA 

Rodney  Grizzle.  Stete  Single  Point  of 
Contect,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street — 
Room  331,  Columbia,  South  Carolina 
29201.  Telephone:  (803)  734-0404, 
FAX:  (803)  734-0356 
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TEXAS 

Tom  Adams,  Governor's  Office.' 
Director.  Intergovernmental 
Coordination,  P.O.  Box  12428,  Austin. 
Texas  78711,  Telephone:  (512)  463- 
1771.  FAX:  (512)  463-1888 

UTAH 

Carolyn  Wright.  Utah  Stete 
Qearinghouse,  Office  of  Planning  and 
Budget.  Room  116  Stete  Capitol,  Salt 
Lake  City.  Utah  84114.  Telephone: 
(801)  538-1535.  FAX:  (801)  538-1547 

WEST  VIRGINIA 

Fred  Cutlip,  Director,  Community 
Development  Division,  W.  Virginia 
Development  Office,  Building  #6, 
Room  553.  Charleston,  West  Virginia 
25305.  Telephone:  (304)  558-4010, 
FAX:  (304)  558-3248 

WISCONSIN 

Jeff  Smith,  Section  Chief,  State/Federal 
Relations,  Wisconsin  E)epartment  of 
Administration,  101  East  Wilson 
Street— 6th  Floor,  P.O.  Box  7868. 
Madison.  Wisconsin  53707. 
Telephone:  (608)  266-0267.  FAX: 
(608) 267-6931 

WYOMING 

Matthew  Jones,  Stete  Single  Point  of 
Contact.  Office  of  the  &)vemor,  200 
West  24th  Street,  State  Capitol,  Room 
124,  Cheyenne,  Wyoming  82002, 
Telephone:  (307)  777-7446,  FAX: 
(307) 632-3909 


TERRITORIES 

GUAM 

Mr.  Giovanni,  T.  Sgambelluri,  Director, 
Bureau  of  Budget  and  Management 
Research,  Office  of  the  Governor,  P.O. 
Box  2950,  Agana,  Guam  96910, 
Telephone:  011-671-472-2285,  FAX: 
011-671-472-2825 

PUERTO  RKX) 

Norma  Burgos/Jose  E.  Caro, 
Chairwoman/Director,  Puerto  Rico 
Planning  Board,  Fedoal  PropcMals 
Review  Office,  Minillas  Government 
CentOT,  P.O.  Box  41119,  San  Juan, 
Puerto  Rico  00940-1119,  Telephone: 
(809)  727-4444,  (809)  723-6190,  FAX: 
(809)  724-3270,  (809)  724-3103 

NORTH  MARIANA  ISLANDS 

Mr.  Alvaro  A.  Santos,  Executive  Officer, 
State  Single  Point  of  Contact,  Office  of 
Management  and  Budget,  Office  of  the 
Governor,  Saipan,  MP,  Northern 
Mariana  Islands  96950.  Telepthone: 
<670)  664-2256.  FAX:  (670)  664-2272, 
Contect  Person:  Ms.  Jacoba  T.  Seman, 
Federal  Programs  Coordinator, 
Telephone:  (670)  644-2289,  FAX: 
(670) 644-2272 

VIRGIN  ISLANDS 

Nelson  Bowry,  Director,  Office  of 
Management  and  Budget,  #41 
Norregade  Emancipation  Garden 
Station,  Second  Floor,  Saint  Thomas, 
Virgin  Islands  00802,  Please  direct  all 
questions  and  correspondence  about 


intergovernmental  review  to:  Linda 
Clarice,  Telephone:  (800)  774-0750, 
FAX:  (809)  776  0080 

In  accordance  with  Executive  Order 
#12372,  "Intergovenuneatal  Review  of 
Federal  Programs,"  this  listing 
represents  the  designated  State  Single 
Pointa  of  Contact.  Tlie  iurisdictions  oat 
listed  no  longer  paitic^Mte  in  the 
process  BUT  GRANT  APPUCANTS 
ARE  STILL  ELIGIBLE  TO  APPLY  PC« 
THE  CaiANT  EVEN  ff  YOUR  STATE, 
TERRITORY.  CC»AMON¥/EALTH.  ETC 
DOES  NOT  HAVE  A  "STATE  SINGLE 
POINT  OF  aWTACT."  STATES 
WITHOUT  "STATE  SINGLE  POINTS 
OF  CONTACT"  D4CLUDE:  Alabama. 
Alaska,  American  SaoMa,  Colorado, 
Connecticut,  Kansas,  Hawaii,  Idaho, 
Louisiana,  Massachusetts,  Palau, 
Minnesote,  Montana,  Nebraska,  New 
Jersey,  CHdahoma,  Oiegon, 
Pennsylvania,  South  Dakota,  Tennessee. 
Vermont,  Virginia,  Mid  Washington. 
This  list  is  based  on  the  most  current 
information  provided  by  die  States. 
Information  on  any  rhangoii  or  apparent 
errors  should  be  provided  to  the  Office 
of  Management  and  Budget  and  the 
State  in  question.  Chaises  in  the  list 
will  only  be  made  upon  formal 
question.  Changes  to  the  list  will  only 
be  made  upon  formal  notification  by  the 
Stete.  Also,  this  listing  is  published 
biannually  in  the  Catdogue  of  Federal 
Domestic  Assistance. 
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iBStnKtiaiM  For  Tlw  SF  424 

Public  repottiiig  buiden  for  this  coUocdon 
of  infonnation  is  estimated  to  avongs  45 
minutes  per  rssponsa,  itwln^tng  time  for 
reviewing  instnictions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  infonnation.  Send 
comments  n^ardlng  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  OfBce  of 
Management  and  Budget  Paperwork 
Reductton  Proiact  (0348-0043).  Washington. 
DC  20503. 

Please  do  not  return  your  completed  form 
to  the  Office  oC  Management  and  Budget, 
sand  it  to  the  Address  Provided  By  The 
Sponsoring  Agency. 

This  is  a  standard  form  used  by  applicants 
as  a  required  Cacesheet  for  praappUcatfons 
and  applications  submitted  fm  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State,  if  applicdtle)  ft  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  entn  present 


Fednal  identifier  number.  If  for  a  new 
profect,  leave  blank. 

5.  L^gal  name  of  applicant,  name  of 
primary  organizational  unit  which  nvill 
undertake  the  assistance  activity,  complete 
address  of  the  ^piicant.  and  name  and 
telephone  number  of  tfaepenMn  to  ccmtact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appnqxiate  letter  in  the  space 
provided. 

8.  Qieck  appropriate  box  and  enter 
appropriate  letterfs)  in  the  8ince(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  Mrith  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  «nci«ring 
obligation. 

9.  Name  of  Federal  agency  from  which 
assiBtanca  is  being  reqiwsted  vrith  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  niunber  and  title  of  the  program 
under  whidi  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet  If  sppropriate  (.e.g.. 
constructicm  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preaiq>lications,  use  a  separate  sheet  to 
provide  a  summary  desoription  of  this 
{MojecL 


12.  List  only  the  largest  political  entities 
afEscted  (e.g..  State,  counties,  cities.) 

13.  Self-explanatory. 

14.  List  of  applicant's  Congressional 
District  and  any  District(s)  ^scted  by  die 
program  or  project 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
wrill  result  in  a  dollar  change  to  an  «nri«Hm 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  endoee  the  ■nwMiii«« 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
bre^uloMm  on  an  attached  sheet  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
itemlS. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  Slate 
intngovemmental  review  process. 

17.  This  question  applies  to  the  applicant 
oiganizatfon.  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  aUowances.  loana 
and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  oCBoe. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

■UMO  oooe  4is«-«i-» 
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balnictioM  for  tk«  SF  «MA 

Public  raporting  burden  for  this  colloction 
of  infonnation  is  eatimatsd  to  avongi  180 
minutaa  per  rMpooa*.  including  Urn*  far 
rwtewing  liMliuctkina,  Marching  existing 
daU  MNiroas,  galharing  and  maintaining  tha 
data  naadad.  and  compiating  and  raviawing 
tiia  collaction  of  Inforawtioa.  Sand 
coounanls  regarding  lb*  huidwi  eatimata  or 
any  oliiar  aapact  of  this  collaction  of 
inraciMdan.  including  tuggeitions  far 
raducing  thia  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Pro|act  (034»-0043).  Waahij^on. 
DC20S03. 

Pieaae  do  not  return  your  completed  Conn 
to  the  OtBce  of  Management  and  Budget, 
send  it  to  the  ad  draw  pravidad  bjr  the 
sponsoring  agency. 

CeneraJ  Uutructions 

Thia  fans  is  designed  so  that  application 
can  be  made  for  funds  bom  one  or  mora  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  preacribe  how  and  whether 
budgeted  amounts  should  be  seperately 
shown  for  diffsrent  functions  or  activities 
within  the  program.  For  soma  programs, 
grantor  agenciea  may  requiia  budgsta  to  be 
separately  shown  by  function  or  activity.  For 
other  programa,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A.  B.  C,  and  D  should  include  bodgal 
eatimates  for  the  whole  pro|ect  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  caae. 
Sections  A,  B.  C.  and  D  should  provide  the 
budget  for  the  first  budget  perioid  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  aaaistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  daaa 
categoriea  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lin»a  1-4. 
ColumiiM  (a)  and  W 

For  applications  pertaining  to  a  sinfie 
Federal  grant  program  (Fadml  Dumaatk 
Assistance  Catalog  number)  and  not  nquiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  $ingle 
program  requiring  budget  amounta  by 
multiple  function  or  activitiea,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdo%im  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  of  each  line  in 
Column  (b). 

For  applications  pertaining  to  mukipie 
programs  where  one  or  more  programs 
r&quin  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheeU 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
akael  is  uaed,  the  first  page  should  provide 
tih*  aummafy  totals  by  programs. 


Lines  1-4.  Columns  (c)  through  (g) 

For  new  appiicationt,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b).  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funda  needed  to 
support  the  project  for  the  fiiet  funding 
pmiod  (usually  a  yeer). 

For  continuing  ffnnt  program  applications. 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Entar  Id  Columns  (c)  and  (d)  the 
estimated  aaaounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Olhafwise.  leeve  theee  columns  blank.  Enter 
la  Cohimns  (e)  and  (f)  the  amounts  of  funds 
DHded  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changu  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increeae  or  decreeae  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  noo-Faderal)  which 
includes  the  total  previous  authorized 
budgsted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(a)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  ■itwnta  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  total  for  all  columns  used. 
Section  B.  Budget  Categories 

In  the  column  headings  (1 )  throc^(4), 
enter  the  titka  of  the  same  programa. 
functioos.  and  activities  sho«im  on  Lines  1- 
4.  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non- Federal)  by  obfect  class  categories. 

Lines  Ba-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  fi) — Show  the  amount  of  indirect  cost 

Line  Bk — Enter  the  total  of  amounU  on 
Unas  Si  and  6).  For  all  applications  for  new 
giants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
seme  as  the  total  amount  shown  in  Section 
A.  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  {\)-{A),  Line  6k,  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project  Do  not  add  or  subbact  this 
amount  from  the  total  project  amount  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
coiuidered  by  the  fiBderal  grantor  agency  in 
determining  the  total  amount  of  the  grant 

Section  C  Non-Federal  Heeources 

Lines  6-11  Enter  amounts  of  non-Federal 
raeources  that  will  be  used  on  the  grant  If 
In-kind  contributions  are  included,  provide  a 
fasief  explanation  on  a  separate  sheet 


Column  (a)— Enter  the  program  titlea 
identical  to  Column  (a).  Sectkm  A.  A 
breakdown  by  function  or  activity  is  not 


Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant 

Colimin  (c) — Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  s  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
■ganciei  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  in  Columns  (b), 
(c),  and  (d). 

Line  12— Enter  the  total  for  aech  of 
rohimna  (bHe).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  LiiM  5, 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
flint  year. 

Line  14 — Enter  the  amount  of  caeh  frooi  all 
other  sources  needed  by  quarter  during  the 
first  yeer. 

Line  15 — Enter  the  totals  of  amounts  oo 
Linaa  13  and  14. 

Section  E.  Budgst  Bsdmatea  of  Federal  Funds 
Needed  for  Balance  of  the  Profect 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applicatioiu  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  currant  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  30— Enter  the  total  for  each  of  the 
Columns  (b)-<e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
eccordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Infonnation 
Lirte  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
ooat  categories  that  may  ■M'**'  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
lequired  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rata 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  efiect  during  the  fiinding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23— -Provide  any  other  explanations  or 
comments  deemed  necessary. 


Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  IS 
minutes  per  response,  including  lime  for 
reviewing  instructions,  seaitrhing  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewii^ 


Federal  Baigialar  /  Vol.  62.  No.  236  /  Ttiesday.  Decembw  9.  1997  /  Notices 


the  collection  of  infixmatioii.  Sand 
comments  regarding  the  burden  eatimata  or 
any  other  aspect  of  this  coUectioo  of 
inmimation.  including  suggestions  for 
reducing  this  buidao.  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0043).  Washington. 
DC  20503. 

Phaaa  do  not  return  your  completed  Conn 
to  the  OIBce  of  Management  and  Budget, 
send  it  to  the  addiaas  provided  by  the 
sponsoring  agency. 

Note:  Certain  of  dwse  aasuiances  may  not 
be  applicable  to  your  project  or  pnigmm.  If 
you  nave  questioos,  pieaae  contact  the 
awrarding  agency.  FurtiMr.  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additioDal  assuianoes.  tf  such  is  the 
CMe.  you  will  be  notified. 

As  die  duly  authorixad  rwptaeentative  of 
the  applicant  I  certify  that  the  applicant 

1.  Has  die  legal  authority  to  apply  for 
Federal  assistanrw  and  die  institutional. 

(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  enauie 
proper  planning,  management  and 
completion  of  the  project  deaaibed  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
CanplroUer  General  of  United  St^ea.  and  if 
appropriate,  the  State,  through  any 
authorised  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  awrard;  and  will 
estaUish  a  proper  aooounting  system  in 
aocordanoa  wldi  gaDarally  accepted 
accounting  standards  or  agency  directivea. 

3.  Will  aetablish  saCsguards  to  prohibit 
employees  from  using  meir  poaitioiis  Cor  a 
potpoaa  that  ctHudtntea  or  presanta  the 

■ym—rannM  nf  pTtwial  iw  wjipirigaHnMal 

conflict  of  intarast.  or  personal  gain. 

4.  WiU  initiate  and  oomplale  the  woik 
witliin  die  applicable  time  frame  after  receipt 
of  apiHDval  of  die  awarding  ^ency. 

5.  Will  comply  with  the  Intargnvmiiwwif  1 

Peiaoanel  Act  of  1970  (42  U.S.C  S$  4728- 
47B3)  ralatiiig  to  pieaciibed  standards  Cor 
merit  ratems  Cor  programs  funded  under  one 
of  the  nineteen  statutes  or  reguladons 
specified  in  Appendix  A  of  (K^'s  Standards 
Cor  a  Merit  System  of  Personnel 
Adaiinistration  (5  CFJL  900.  Subpart  ¥). 

6.  WUI  comply  with  ail  Fadanl  atatates 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civfl 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  besis  of  rece. 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972.  as  amended 
(20  U.S.C  §S  1681-1683,  and  168S-1688). 
which  prohibits  discrimination  on  the  baais 
of  sex:  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.c.  %  794). 
which  prohibits  discrimination  on  the  basis 
of  handicapa;  (d)  the  Age  Diaoiminatioo  Act 
of  1975.  as  amended  (42  U.S.C  f  6101-6107). 


•ediich  prohibits  dlacriminatton  on  the  basis 
of  age;  (e)  the  Dn^  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255).  as 
amended,  relating  to  nondiacriminatitm  on 
dM  baato  of  drug  abuae;  (f)  the 
Comprehensive  Akobol  Abuse  and 
Aicoiioliam  Prevention.  Treetment  and 
ReheUlitation  Act  of  1970  (PX.  91-616),  as 
amended,  irtating  to  nmidlacrimination  on 
the  beais  of  alorfiol  abuae  or  alcoholism:  (g) 
S§  523  and  527  of  the  Public  Heabh  Service 
Act  of  1912  (42  U.S.C  290  dd-3  and  290  ee- 
3).  as  amended,  rriating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  recnds;  (h) 
Title  Vm  of  the  Qvil  Rights  Act  of  1068  (42 
U.S.C.  S  3601  et  seq.).  es  amended,  rri^ing  to 
non-discrimination  in  the  sele.  rental  or 
firMiiring  of  housing:  (i)  any  other 
nondiacrimination  {Moviaions  in  the  specific 
statute(s)  under  wfaidi  application  for 
Pedanl  assistaiica  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
atiiute(8)  which  may  apply  to  the 
applicatton. 

7.  Will  cooiply.  or  baa  alnady  oompliad. 
with  the  lequfrements  of  Titles  II  and  ID  of 
the  UniCorm  RelocatiaB  Aaaistance  and  Real 
Property  Aoqoiaition  PoUciea  Act  of  1970 
(PJ>  91-«4e)  which  provide  far  fair  and 
equitable  treetment  of  persons  displaced  or 
«nioee  property  is  acquiied  es  e  result  of 
Federal  or  Csdoally  aaeisted  programs.  Theee 
requiraments  apply  to  all  intereats  in  real 
property  aoquind  Cor  project  pntpoaes 
regardless  of  Federal  pertidpation  in 
purchaaes. 

8.  Will  compfy.  as  applicable,  with  dw 
provisions  of  the  Hetch  Act  (5  U.S.C 

$$  ISOl-lSOa  and  7324-7U8)  wdiich  limit 
the  political  activities  of  employees  whoee 
ptindpal  emfiloymaiit  acdvitfaa  an  funded 
in  whole  or  in  pert  with  Federal  fiinds. 

9.  Will  comply,  aa  applicable,  widi  die 
provisions  of  the  Davia-Baoon  Act  (40  U.S.C 
§§  276a  to  276a-7),  dw  Copeland  Act  (40 
U.S.a  §§  276c  and  18  U.S.C.  %%  874),  and  the 
Contract  W«k  Hours  and  SaCsty  Standards 
Act  (40  U.S.Q  $S  327-333),  regarding  labor 
standards  for  fadaraUy  aa^atad  construction 
subagieeiiieiitSi 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requiiemmts  of  Section 
102(aJ  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  whidi  requires  recipients 
ia  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
cmistruction  and  acquisition  is  $10,000  or 


11.  Will  comply  with  environmental 
standards  whidi  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
Cadlities  pursuant  to  EO  11738:  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 


evaluation  of  flood  haank  in  floodplaina  in 
accordance  with  BO  11908;  (e)  aaaunaoe  at 
fmiect  conaistency  widi  Oa  approved  Slate 
manegamant  prognm  aevanped  aadar  laa 
CoMtal  Zone  MaMgHMBt  Act  of  1972  (16 
U.&C.  ff  1451  et  ten.):  (i)  conformity  of 
Federal  actions  to  Stale  (Cieer  Air) 
Implementation  Plans  under  Section  17B(c) 
of  the  dear  Air  Act  of  19S5.  aa  amaaded  (42 
U.S.C  SS  7401  et  aeq.);  (g)  protection  of 
undet^oond  sooroes  of  drinking  %*atar  under 
the  Safe  Driiddng  Water  Act  of  1974.  as 
emended.  (PX.  93-523);  and  (h)  protection  of 
wndanpiiid  spaciee  under  the  Rn>t«»yn^i^ 
Species  Act  of  1973,  es  amended.  (P.L  93- 
205). 

12.  WUicomiriy  wtth  die  Wild  end  Scenic 
Rivers  Act  of  1968  (16  U.SX1  fS  1271  et  aeq.) 
related  to  protecting  componants  or  potential 
components  of  the  national  wild  and  sceaic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
eaaniing  compliance  with  Section  106  of  the 
National  Ifistoric  Praaarvation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protectioa  of  historic 
properties),  and  the  AichaeolagiGal  and 
Hiatork  Preservatiou  Act  of  1974  (16  U.&C 
469a-l  et  seq.). 

14.  Will  comply  with  P.L  93-348 
regarding  the  protection  of  human  sul^ects 
involved  in  reeearch,  development  and 
talated  activities  supported  by  this  award  (rf 


15.  vnU  comply  with  ^e  Laboratory 
Animal  Weliwe  Act  of  1966  (P.L  8»-«44.  as 
amended.  7  U.S.C  21S1  et  seq.)  p««*-<«t"g  to 
the  care,  handling,  and  treetment  of  warm 
blooded  animals  held  Cor  leseeich. «— ^'"|[. 
or  other  activities  supportod  by  this  award  of 
aasistanoe. 

16.  Will  comply  widi  the  Lead-Besed  Paint 
Poiaoning  Prevention  Act  (41  U.SXl  Sf  4801 
et  aeq.)  wfaidi  prohMto  the  uee  of  lewl  bved 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  perfiormed  the  required 
finenrial  and  compliance  audits  in 
accordance  with  the  Sii^le  Audit  Act  of  1984 
or  OMB  Circular  No.  A-133.  Audits  el 
Institutions  of  Higher  Learning  and  other 
Non-profit  Institutions. 

18.  vm  comply  with  all  applicable 
raquiiements  of  dl  other  Fedoal  laws, 
executive  orders,  regulatiaas  and  poiicise 
governing  this  I 


Signature  of  Audiorind  Certifying  Official 


Tide 


AppUcairt  Oigaaltttioa 


Date  Submitted 


64876 


FedOTal  RaglBtar  /  Vol.  62,  No.  236  /  Tuesday.  December  9.  1997  /  Notices 


Tkii  cwiWcstiM  b  nif/iini  by  dvitpilMMi 

t  inpl—wiin  dw  Pm  rwi 

WtoftplKt  Act  sf  1900:  45  CfK  P«t  - 

TUM 

PM.F.  SKtiM  TUSQIc)  Mi  MN2) 

MiTlMSMDaiMpm 

iMi  dttt  s  Ffivtl  iMKy  iMy 

IS  a  cMiril  iac#t  pmm  f sr  STATi  1HK  AND  HATE  A8BCYM0E  cwtifkatini.  antf  ftr  sstificaiiM  tl    \ 

oWmI 

<w|  JMihii—    Fsr  dw  Dimuiiiii 

•f  HnM  Mi  Hmm  l»«k 

m;  Hm cMinl piN  k  OMaMsf 

9ra«il 

iMiwM  Mtf  Ownilitt,  Wfin  tf  1 

iM^MMl  Mtf  AcpMiM. 

MpWtMMt  If  NMidl  MM  HMRMI 

SWWM 

;  RwR  517-0.  200  hi n  Am 

MM.  SN  WiiiiBim,  DC  20201.                                                 | 

1.  ■» 

2.  Hi 


I  W  M  MOT  h  a  MMM  npMMMlM  ll  IM  M«  MM*  •*»  h 
1  «iagMM  ■*  pM^  M IHMM  M*  iM  IMMk  Mitf  M  to  IMMM  ■  ie  mMMMl  «  iMiit  1 


Liriiiii 
«aM 
a  Act 


«iie 
MkMW 


iflMMta|(«»*imi( 


PtfMi 


■  tti 


latMMhii 


OMriMaMi 


I  ■  MMiM  atomi  k  I 


llttMMlVftiM 


•  M 


01  CM  lanit  «M#  laiist 

•  to*l  «l  pk  IMMii  ■  pM  •!  Ml 


iilei 


rtotii 


«cieitjx.iiaM«« 


»  MMMi  MMiM  If  M  MMI  •  1 


•til 


fapM,MMtartll«Mli 

)il*i|n«a(«|1Mpi 


MWtoMMltlM 


,  Mi  V  ani  li  MM  ■  Mtdriil  nmMmk;  ( 


1M( 
vi 


rM 
■VMMMl 


Oniffrai  WHipkn 


OdMrTlMi 


Hm  pMHw  cmiMh  tkM  k  wfl  M  wfl  cMNiMM  li  pravMi  •  inilrai 

M  AAMlMi  I  MsMMMN  Mtiyiii  MnpliyMi  Omi  Oi 
Mi  tf  a  cmmM  wlaiMKt  ia  prahMatf  ia  Om  iraMaa'a 

sf  aMk  pnliiliHC 
94iw  aMMiMaa  prapMi  ta  iilani 
nniM  iMVara  al  *a|  alMa  ia  tka  wartyiaca; 
CQ  Hi  fraMM'a  paley  a(  HHMaiMi  a  tfrii-frM  »arkplaca:  01  Urn/ 


far*«| 
ti  ki  miapi  h  Hm 
bypwairapiiW 


OMactiMaOMlMiki 


W  TiM  paMMaa  Owi  aay  ha  JMpaaai  ipM 


WIMriRiila 


bypanmpkWC 

iatiM^ 


af  Om  iraM  ka  fiMi  a  capr  •( 


CDMUibT 


Fedwal  K^iater  /  VoL  62.  No.  236  /  Tuesday,  December  9.  1997  /  Notices 


64677 


0  IMh  tl»  iwpliiir  ■  wriHn  ff  Ml  tr  If  cwwiciiwi  te  a  wihiiw  af  a  criwiwl  inq  stitun  ocCTnii^  in  tl» 
wffkpMCt  It  Hlv  tinn  fnt  tMNtir  wt/ft  aflir  Mdi  caMictJiii; 
W  Miliywi  Hw  atanqr  ia  iwWi.  wMwuaa  atmim  Oayt  aftar  ncwaan  aatica  aaiif  fafairapii  WO  Um'm 


ta  avory  inM  aNicar  ar  allMr  MpNa  an  vrtiaaa  iraal  adMlv  tt»  caavictad  ampiayaa  was  anrioai,  aalan  tha 


a  caalfai  paiat  far  ifea  laoaipl  af  Mch 
lia  iinlifitaliaa  aaaAads)  if  aach  affaciatf  fmil; 
(f)  TakiB|  ana  af  Aa  faOaanai  actiMs,  witiM  30  calMiiif  ^ayi  af 
laipaci  ta  aay  aaipHyaa  aaM  k  sa  caavKtaa  ** 


WKa  wHmr  parafrapa  wui.  vMi 


^tf  0^^^^^^^^m6^^^ 

arathar 


af  Ika  MMbStaliaa  Act  af  1973,  as 
(2)  Riaairin  sack  aaslavaa  fa  aaitifiBati  satisfactarlv  ia  a  draa 
'  appcawa  faf  sach  paipasas  vy  a  raairaL  Stata,  ar  Iscai  haaMi,  law  aafareaawat, 

d)  Makiai  a  gaad  faith  affart  to  continua  to  aniatain  a  ini|-fiaa  wariqriBca 
M,M,(aM.W«i4(f). 
(B)  Tfca  praalaa  aiay  iaaart  ia  liia  spaca  priiiiai  Wwr  Hw  silaW  far  tiw  parfaiawato  af  wart  isao  ia  coaaactiw 
tiw  ipaafk  fraat 


'  nica  af  nrfaianaca  iStraat  adarass,  city,  caaaty,  stata^  sp  cad^ 


Ckack  D  if  thara  an  Mwiiplatai  an  fib  that  aro  aat  idanlifiad  hara. 
JUttntlB  m.  (Braalaas  IMn  Ara  awnMiiiiSf 

(a)  Tha  fraalaa  cartifias  that  as  a  csaitisa  af  tha  iraat,  ha  ar  sho  wl  aat  oapafa  ia  tha  aaJiMfal  miaaficfB, 
amnaauBH,  anpiasaii,  pasaaswaa,  w  aia  ai  a  caanaaM  saastaaca  ■  caaaacoai  aay  aciMiy  anni  mo  praai; 

(h)  If  conwctad  af  a  criaaaii  inii  affaaM  rasukini  from  a  viaMsn  accarrini  dariaf  tha  caaOact  af  any  pwit 
-activity,  ho  or  sho  aai  report  tho  connctMi,  in  writing,  within  10  calsniar  iays  af  tha  caavictioa,  to  ovory  praat 
afficar-or  othor  dosipwo,  aaiass  tho  Fodorai  ipoacy  dosipaatas  a  caatroi  paiat  far  tho  racaipt  af  sach  natioas. 
aatica  is  aiado  tojach  a  contral  paiat,  it  shal  iacMa  tha  iiaMificatioa  naaihsrts)  of  aach  affactad  |raat 

155  Rl  21690,  21702,  May  25719901 

MUMO  oooc  «ia*-M-c 
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f^ftlflraH— 


Tlw 


butnicUona  for  Cartiflcation 

1.  By  «igp«infl  and  submitting  thia  propoMl, 
tha  proapsctive  lowar  tier  participant  ia 
providing  the  oartification  Mt  out  balow. 

2.  The  cartiflcation  ia  thia  clauaa  ia  a 
matarial  lapraaantation  of  fact  upon  which 
relianca  wraa  placed  whan  thia  tnnaactfikn 
wae  antarad  Into.  If  it  ia  later  datanninad  that 
the  proapactlva  knvw  ttor  paitidpant 
knowingly  rendarad  an  aRonaoua 
nartmcatirai,  in  addition  to  other  ramadiaa 
available  to  the  Fadaial  Goveramant  the 
department  or  agency  with  which  thia 
tranaartinn  originatad  may  pursue  available 
ramadlea.  inrhidlng  suapanaion  and/or 
dafaarmant. 

3.  The  proapactlva  lower  tier  participant 
■hall  provide  inunadiata  wilttan  notioa  to  the 
person  to  which  thia  propoaal  la  aubmlttad  if 
at  any  time  the  proapactlva  knvar  tiar 
participant  laarna  that  ita  oartification  waa 
arroiieoua  whan  aubmlttad  or  had  become 
enoneoua  by  reaaon  of  changed 
drcumatances. 

4.  The  terms  covered  tranaection,  debarred, 
auapanded,  ineligible,  lowar  tier  covered 
traiiaaction.  participant,  person,  primary 
coved  transaction,  prinidpal.  propoaal.  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  mnaning  set  out  in  the  Oafinltioits 
and  Coverage  sectloiu  of  rules  implamanting 
Executive  Order  12549.  You  may  contact  that 
person  to  which  this  propoaal  is  submitted 
for  assistanrw  in  obtaining  a  copy  of  thoae 
regulations. 

9.  Th«  prospective  lower  tier  participant 
agrees  by  tubmitting  this  proposal  that, 
((Page  33(H3||  should  the  propoaad  covered 
transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9.  subpart 
9.4.  debarred,  suspended,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  covaiad  tranaection.  unless  authorixad 
by  the  department  or  agency  writh  which  this 
transaction  originatad. 

6.  The  prospective  lower  tier  participant 
further  agraea  by  submitting  this  propoaal 
that  it  will  include  this  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion- Lower  Tiar  Covered  Transaction," 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

7.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  dl  a  proapective 
participant  in  a  lovvar  tier  covered 
transaction  that  it  is  not  propoaed  fat 
debarment  under  40  CFR  part  9,  subpart  9.4 
debarred,  suspended,  Ineligibla,  or 
voluntarily  excluded  from  covered 
transactions,  unless  it  kno%vs  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  l^  which 
it  determines  the  eligibility  of  its  principals. 
Bach  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocuiement 
Programs. 


a.  Nothing  contained  In  the  foragoing  shall 
ba  constniad  to  raquira  astahllihmant  of  a 
system  of  racortis  in  order  to  randar  in  good 
Isith  the  certification  raquirad  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  poaaaeaad  by  a  prudent 
person  in  the  ordinary  oouraa  of  biiiinaaa 
dealings. 

9.  Except  liar  tranaactkms  authorUed  imdar 
paragraph  S  of  thaae  inatiuctlons,  if  a 
participant  in  a  oovaiad  tnnaaction  ^ 

knowingly  enters  into  a  low  tier  covarad 
transaction  with  a  patsoo  who  ia  propoaed 
for  debarment  under  4a  CFR  pact  9.  subpart 
9.4,  suspended,  debarred,  ineligibla,  or 
volunttfily  ^eluded  from  participation  in 
this  tranaaction.  in  additicm  to  other 
ramadlea  available  to  the  Federal 
Government,  the  department  or  agency  with 
which  thia  transaction  originatad  may  pursue 
available  lanadiaa,  iDchiding  suapaoaion 
and/or  debaiuMuL 


Ragardiag  I 
Tiar 


IVofamaiy 


Traiiaaitiiina 

(1)  The  prospective  lowar  tier  parttciPMrt 
cartifiaa,  1^  submisaion  of  thia  prepoael,  that 
neither  it  nor  its  principab  is  praaently 
debarred,  suspended,  propoeed  for 
debarment,  declared  ineligible,  or  voluntarily 
exdudad  from  participation  in  this 
transaction  by  any  Federal  department  dt 
agency. 

(2)  Where  the  pmapactlva  lower  tiar 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospectiva  participant  shall  attach  an 
explanation  to  this  proposal. 


fristnicttons  for  Cattificatkm 

1.  By  signing  and  submitting  this  propoaal, 
the  prospective  primary  partidpaBt  is 
providix^  the  certification  set  out  below. 

2.  The  inability  of  a  person  to  provide  the 
certification  required  below  will  not 
neceesarily  raaolt  in  denial  of  participation  in 
thia  covered  transaction.  The  proapective 
participant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certification  set 
out  beloW.  The  certification  or  explanation 
wrill  be  considered  in  coimection  with  the 
department  or  agency's  determination 
whether  to  enter  into  this  transaction. 
However.  Gdlure  of  the  proapective  primary 
participant  to  furnish  a  certification  or  an 
explanation  shall  disqualify  such  person 
Itcnn  participation  in  this  traniactioii. 

3.  The  certification  in  this  clause  is  a 
material  rapraaentation  of  fmA  upon  which 
reliance  waa  placed  when  the  department  or 
agency  determined  to  enter  into  this 
transaction.  If  it  is  later  determined  that  the 
proapective  primary  participant  knowingly 
rendarad  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  for 
cause  or  default 


4.  The  prospective  primary  participant 
shall  provide  immediate  wrttten  notkx  to  the 
depaitmant  or  agency  to  which  this  propoaal 
is  submitted  if  at  any  time  the  proapectiva 
inimary  participant  laama  that  its 
cartiflcation  was  enoneoua  whan  submlttad 
or  hna  baooma  emmaoua  by  raaaon  of 
changed  dicumatanoae. 

5.  Tha  terms  covered  transaction,  dabairad. 
aospended,  ineligible,  lower  tier  covered 
tranaaction,  participant,  paraon.  primarv 
covarad  tranaaction.  principal,  propoaal.  and 
vduntarily  excluded,  as  used  In  diis  claiiae, 
kna  tha  maanlngi  set  out  lo  tha  Definitions 
and  Coverage  regions  of  tha  rules 
implementing  Executive  Order  12S49.  You 
nay  contact  ma  dapaitment  or  agency  to 
which  this  propoaal  is  being  sufamittad  for 
assistanra  in  ootainlng  a  copy  irf  thoae 
ragtilationa. 

0.  Tha  proaparthra  primaty  participant 
■fliaai  by  submitting  this  propoaal  that, 
should  die  piopoeed  covered  tranaaction  be 
antarad  into.  It  shall  not  knowingly  enter  into 
any  lowar  tiar  cowaiad  tranaartinn  with  a 
parson  who  is  proposed  Cor  debarment  under 
40  CFR  part  9,  sut^wt  9.4.  dabanad, 
suapandsd.  declared  Ineligibla,  or  voluntarily 
axciudad  from  participation  in  this  coaaaad 
tranaartinn.  unleaa  authoriaad  by  the 
department  ar  agancy  antaring  into  this 
tranaacticm. 

7.  The  proapectiva  primary  pMticipant 
further  agreea  by  aubmitting  thia  propoaal 
that  it  wUl  include  die  clause  titled 
"Certification  Regarding  Dafaarmant, 
Suspension,  Ineligibility  and  Voluntary 
Exdusicm-Loiver  Tier  Covered  Transaction," 
provided  by  the  department  or  agancy 
entering  into  this  covered  transaction, 
without  modification,  in  all  lowar  tiar 
covered  transactions  and  in  all  solicitationa 
for  lower  tier  covered  transactions. 

a.  A  participant  in  a  covered  transaction 
may  rafy  upon  a  certification  of  a  prospectiva 
participant  in  a  lowar  tier  covarad 
tranaaction  that  it  is  not  propoaad  for 
debarment  under  40  CFR  put  9.  subpart  9.4. 
debarred,  suspended,  ineligibla,  or 
voluntarily  axclndad  from  the  covarad 
transartinn,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  l^  which 
it  determines  the  eligibility  of  its  principals. 
Each  partidpant  may,  but  is  not  required  to. 
check  the  List  of  Parties  Exdudad  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

9.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
sjrstem  of  records  in  order  to  render  in  good 
fiith  the  certification  required  by  this  clause. 
Tha  knowledge  and  information  of  a 
partidpant  is  not  required  to  exceed  that 
which  is  normally  poaseaaad  by  a  prudent 
person  in  the  ordiiury  course  of  business 
deaUi^s. 

10.  Except  Cor  transactions  authorized 
under  paragraph  0  of  these  instructions,  if  a 
partidpant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  coveted 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligibla,  or 
voluntarily  axduded  from  peiticipation  in 
this  transartinn,  in  addition  to  other 
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remadiea  available  to  the  Federal 
Government,  the  department  or  agency  may 
terminata  this  tnnaactiaD  for  cause  ot 


taaponafhUMy 

vO'varan  traflaadiBBa 

(1)  The  prospective  primary  participant 
certifies  to  the  beat  tA  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
propoaed  &>r  debarment,  declared  ineligible, 


or  voluntarily  exdudad  by  any  Federal 
droartment  or  agency; 

(b)  Have  not  within  a  three-year  period 
preceding  tiiis  proposal  been  convicted  of  or 
had  a  dvU  judgment  rendered  gainst  tiiem 
for  commission  of  fraud  or  a  criminal  offanse 
in  connection  with  obtaiidng,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State 
or  local)  transaction  or  contrad  under  a 
public  transaction;  violation  of  Federal  or 
State  aiititrust  statutes  or  commission  of. 
emharalament  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property: 

(cj  Are  not  preaantiy  indided  fat  or 
otherwise  criminally  or  civilly  cfaaigad  by  a 


governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  cX  the  offenses 
enumerated  in  paragi^>h  (l)(b)  of  this 
certification;  and 

(d)  Have  not  writhin  a  throe  year  period 
preceding  this  appllcation/propoaal  had  one 
or  more  public  transactions  (Federal,  State  or 
local)  terminated  for  cause  or  default 

(2)  Where  the  proapective  primary 
partidpant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  partidpant  ahall  attach  an 
explanation  to  this  propoaaL 

•NJJNe  COM  41S4-ai-r     ' 
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UMItN*.  IMMW-UUtfO 

0M«IH.0M»O«W 

Hwiiii*nii»  t2ai/*7 


ifOnCDOffi  or  rNNiMn  MMfScis 
Idantificatkm/Cwiification/Dectaration 

(ComnNm  Federal  Rula) 


mjCY:  Wfifch  acuviba*  mvatvHig  human  »utn>ut»  m«v  nM  b*  oenduowd 

or  supponad   by  th«  Oapanmanu   and   Apanw   adopting   th*  Common   RuU  bo  conductad  on  fila 

iSamStOOS,  Jun*  1C.  1M1I  unlaaa  itM  aemntiaa  ara  axampl  from  or  ipprovad  Haatth  and  Human 

It*  awcwffda'voa  wrtK  l^a  ooawiHin  fula.    8a9  Saaflion  lOi  la*  1n#  OQn%n>on  fuw  fof  fawiaw  and  a^  p^oval 

mrampuonfc     tnalMuMona  aubminmg  applMMMna  or  prayoaaia  for  auppnrt  awuat  ad»w<  by 

•uteiai  uafUltcMHiti  at  appropnM*  Inauiutianat  Rao  law  Board  (Ma)  ra<r»a«»  atd  auatt  an 

apvuval  to  itM  Oapanmani  or  Aganay  m  aooordanoa  «ntt«  iho  oomman  nda^  rpMaw  aid  agaMwal 


of  oompfianoa  Itiai  oovarn  ttta  raaoaraft  to 
OaitwbiiaiH.  Aoaney  or  thm  Bapartmant  of 
IHHa)  altauM  aubnwt  mniUcMian  of  IfW 


p.  PnnMof  F^savai 


1 .  Waquaat  Typa 
LJ  OWGIMAL 
LJ  KXLOWUP 

D  txnamoN 


Z.Typaofl 

LJ  QRANT  O  co*rnucT 

LJ  COOfCRATIVf  AOWgMOrr 


4.  tnto  of  Application  or  Activity 


[or   FVoQfam  Oiroaaor.  FaMow  or  OtfMr 


6.  Aaaurarwa  Sialua  of  ItM  ^0|act  tl 

iteauawioa  laMWifloMian  no.|^ 
D        Th. 


VMM  0fWt0  wOMowttt^ 


D        NO 

i»owiaqyaat. 


arwa  t«aa  baan  titad  for  Ma  p>«f«at.  Thia  iwblulwn  dadyaa  aiwtt  twaprpaiaa  aw 


and  Cartnopbafi  of  wardviaav  and 


D 


tamm^tmm  mmm*.-  Human 


aroawofvad.  but  ttaa  aetraMy  c 


>  101  M. 


7.  Cariittcation  oi  IfU 
LJ       TMaaofMCyl 


Ifymmhmtmtmd 


I  b«a»r«wp«*«d  an 
.by:  O  FulMa 


bydia  — tn< 

D 


rsoaanang  ragMlaibona  and 


LJ         ThMOMMtty 

bydto 

IT 


I  OT  V^RHR  VlflVw  HSV 


TKpaWhM 


OQfffmiofi  njw  wmI  ••  fflwiS'wtf  flns 


«>«bo 


AuMionMd  farloaat 
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Cmt^caOon  for  Comtracte.  Grants,  Loans, 
and  Cooperative  Agnements 

Tba  underaimad  cartifieb,  to  dM  bait  of  his 
or  bar  knowladge  and  baliaf,  that: 

(1)  No  Fedenl  appropriated  funda  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  ondenigned,  to  any  panon  for 

tnflimnHug  or  attempting  to  infliynfp^  an 

ofBcer  or  employee  of  an  agency,  a  Member 
of  Coograsa.  an  oCBcer  or  en^>k^ee  of 
Congresa,  or  an  employee  of  a  Member  of 
Coogreaa  in  connection  with  the  awarding  of 
any  Federal  cootiact,  the  maUi^  of  any 
Fadatal  giant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
■giweiiiwnt,  and  me  extension,  continuation. 
lauBMal.  amendment,  or  modification  of  any 
Federal  cantiact.  grant,  loan,  or  fxioparative 


(2)  ff  any  funds  othaqrthan  Federal 
appropriated  funds  have  bian  paid  or  will  be 
paid  to  any  pannn  for  «"*"— ^ng  or 
attempting  to  inflHeiice  an  otBoer  or 
employee  ofamragancy.  a  Member  of 
Congnaa,  an  offioar  or  employee  of  Congraaa, 
nr  an  smplnyan  nf  a  Mrnnhw  iif  riHuiasi  in 
I  with  thia  Fedenl  oontmct.  1 


,  or  cooperative  agreement,  the 
undersigned  sfa^  complete  and  submit 
Standard  Form — LLL,  "Disdosuro  Fnm  to 
Report  LoUqring,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  raqoiie  that  the 
language  of  this  certification  be  included  in 
the  award  documents  far  all  subawaids  at  aO 
tian  (including  subcontracts,  subgrants.  and 
cmtracts  under  grants,  loans,  and 
cooperative  agreanoents)  and  that  all 
suhtacipients  shall  ceit^  and  ditrlnea 
accordingly. 

This  certification  is  a  matarial 
leprasantation  of  bet  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  inta  Submission  of  this 
certification  is  a  pnreqnisite  far  maH«g  at 
entariiig  into  this  transartion  impoeed  by 
section  1352,  title  SI.  U.S.  Code.  Any  person 
vdw  fails  to  file  the  laquirad  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  far 
each  soch  faifam. 

Statement  far  Loan  Guarantees  and  Loan 
Insurance 

The 


If  any  funds  have  been  peid  or  will  be  paid 
to  any  perKrn  for  influencing  or  attempting 
to  infliMmoe  an  ofiBcar  or  employee  of  any 
agency,  a  Member  of  Congiess,  an  oCBoer  or 
employee  of  Congreaa.  or  an  amployaa  of  a 
Membei  of  Ccmgrass  in  connectian  widi  this 
commitment  providing  far  the  United  Statas 
to  insurs  or  guarantee  a  loen.  die 
unders^ned  shall  cranplete  and  sufainit 
Standard  Form — UJ-,  "Disdoanm  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions.  Sulmission  of  this  statement  to 
a  praraquisito  for  making  or  entering  into  this 
transartion  impoeed  by  section  1SS2.  title  31. 
VS.  Code.  Any  person  who  fails  to  file  die 
raquired  statement  shall  be  snbiect  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  i 
dian  $100,000  ftv  each  such  failuia. 

Signature ^ 

Title 


Qrguization 


to  the  beat  of  his 
awl  hdiaC  dial: 


Mt82 
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DISCLOSURE  OF  LOBBYING  ACnVITIES 


Oa4t-004< 


Complete  this  form  to  disclose  tobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


1 .  Type  of  Federal  Action: 

a.  contract 

b.  gram 

c.  cooperative  agreemem 

d.  loan 

e.  loan  guerantee 
t  loen  ineuranoe 

2.  Statue  of  Federal  Action: 

1             a.  bid/offef/application 
1             b.  initial  award 
c  post-sward 

3.  Repoft  Type: 

1             a.  initial  filing 

1             b.  material  change 

•  For  nwiensl  oheefe  only 
Yew             Querter 

4.  Name  and  Address  of  Reporting  Entity: 

D  Prime                                       O    Subawardec 

Tier               Jf  known. 

> 

-    *       1  ■ 

Cortgressional  District,  if  known 

AflOT^ss  of  ^rwiiox                                       ^ 

6.  Federal  Depertment/Agency: 

CFDiA  Number,  r  uppiraftfb: 

8.  Federel  Action  Number.  If  knowm 

t.  Awerd  Amount,  Kkmmit. 

% 

10.  a.  Name  end  Address  of  Lobbying  Regietram 
(if  individual,  last  nam*,  tint  namm.  Mil: 

W      ■■■  iMi  ill*      M^     ^^«#M^wtt^»tfe    ♦■nilr  ■■ 

Do  mrnWnmjmKm  rVrvOOIMnQ  vOTVICOT 

linckMMng  addrmaa  if  dmmont  from  No.  lOaf 
ffaat  noma,  first  nama.  Ml): 

Items  1 1  through  1 5  are  dsleled.' 

16    Informaimn   raqiMslad  thraugh   Iha   lonn  ■  auMtoriMd  by  tilia   31 
use.   •Mtoon    1352       Thw   dwctoMjr*   of   lofakymo   actiwiM*   •  • 

Mr  abev*  vwhan  thM  tranvaatian  «*■•  mad*  or  «rWiod  aMo.     TIho 
diooioouro  io  roquirod  purMMfM  to  31  U.S.C.  13S2.    This  infomMnon 

■ImB  ba  aufaioct  to  o  eivil  patiHy  ol  not  looo  than  tlO.OOO  mti  not 
mora  th«t  1 100.000  tor  ooah  ouoh  faSuro. 

Sioneture: 
Rrlnt  Name: 

TWe: 

TaleohorM  No.:                                             Date: 

Fodarol  Uoo  Onty: 

SMnewd  Form  •  LU. 

BHJJNQ  COM  41M-avC 


Federal  Register  /  Vol  62.  hto.  236  /  Tuesday.  December  9,  1997  /  Notices 


Public  Law  103-227.  Put  C— 
Enviraomental  Tobacco  Soioke.  also  known 
as  tha  ProOiildrao  Act  of  19B4  (Act), 
nquiiet  that  mnnking  not  be  pannittiid  in  any 
portion  of  any  indoor  routinely  owned  or 
leased  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  far  provision  of  health, 
day  care,  educatioo,  or  library  aervioas  to 
children  under  the  sga  of  18,  if  the  aarvioee 
are  funded  by  Federal  programs  either 
directly  or  through  Stale  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  ^>ply  to 
children's  services  i»ovided  in  private 
residences,  facilities  hmded  soley  by 
Medicare  or  Medicaid  funds,  and  portions  of 
hriHties  used  for  inpatient  drug  or  alcohol 
treatment  Pailuie  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  $1000  per  day  and/or  the  imposition  of  sn 
administrative  cnmpliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this  application 
the  qjplicant/grantee  certifies  that  it  will 
oonqily  with  &  requirements  of  the  Act  The 
appUcant/paPtee  further  agrees  that  it  wUl 
require  dw  language  of  this  certification  be 
Included  in  any  subawards  which  «'^n«'*o»" 
provisiont  for  the  children's  services  and  that 
all  suhgrantses  shall  certify  accordingly. 

(FK  Doc.  97-32073  Filed  12-6-97: 8:4S  am) 
SUJNQ  OOOC  4ia*-M-P 


leese  and  the  incnased  rental  and 
royalty  rates  cited  above. 


DEPARTMBIT  OF  THE  MTEMOR 


DEPARTMENT  OF  THE  WTERiOR 
Bureau  of  Lend  I 


pjTU-ttiSII 

muni  iTopoee  neeievNniefn  or 
Tennlnaled  ON  aiKf  Qae  I 


In  accordance  witli  Title  IV  erf  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  VTU-62159  for  lands  in  Duchesne 
County,  Utah,  was  timely  filed  and 
required  rentals  accruing  from 
November  1, 1997.  the  date  of 
termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates  of 
$5  per  acre  and  16%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  reqiurements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188).  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  lease  UTU-62159, 
effective  November  1. 1997.  subject  to 
the  original  terms  and  conditioas  of  the 


Gnoiip  Leader,  htbmalM  Adfadicatioa  Qvup. 
(FR  Doc  97-32153  Piled  12-8-47: 8:45  ami 
I  OOOS  4SIS-00-H 


DEPARTMENT  OF  MTERIOR 

Netlonel  Park  Servloe 

Detaeiaro  and  LsMgh  Navlgalloti  C«Ml 
NfliloffMl  ftartlBQtt  Coffrfoof 
wormnwaion  awenriQ 

AQBICY:  National  Paik  Service.  Intetiw. 
ACTION:  Notice  of  meeting. 

StJMMARy:  This  notice  announces  an 
upcoming  meeting  of  tbe  Delaware  and 
Lehigh  Navigation  Canal  National 
Heritage  Corridor  Commission.  Notice 
of  this  meeting  is  required  imder  the 
Federal  Advisocy  Committee  Act  CE^ib. 
L.  92~«63). 

Meeting  Date  and  Hme:  Wednesday. 
Deoembw  17, 1997;  1:30-^:00  p.m. 

Addreea:  Zephyr  Park  Community 
Center,  Scfaadt  Avenue.  Whitehall.  PA 
18052. 

The  agmda  for  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaware  and 
Lehigh  Canal  National  Heritage  Corridor 
and  State  Heritage  Park.  The 
Coimnission  was  established  to  assist 
the  Commonwealth  of  Pennsylvania  and 
its  political  subdivisions  in  planning 
and  implementing  an  integrated  strategy 
for  protecting  and  promoting  cultiual. 
historic  and  natural  resources.  The 
Commission  reports  to  the  Secretary  of 
the  Interior  and  to  Crmgress. 

SUPPLBCNTAIIY  MF(MMATION:  The 
Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Commission 
was  established  by  Pub.  L.  100-692. 
November  18, 1988. 

FOR  FUflTHBt  MFOfWATXM  OONTACR. 
Executive  Director,  Delaware  and 
Lehigh  Navigation  Canal,  National 
Heritage  Corridor  Qnnmission,  10  E. 
Church  Street.  Ro<Bn  P-208.  Bethldiem, 
PA  18018,  (610)  861-9345. 

Dated:  December  2, 1997. 
GeraU  K.  BMtasd. 

Executive  Director,  Delaware  and  Lehi^ 

Navigation  Canal  NHC  Conanission. 

(FR  Doc.  97-32153  Filed  12-8-97;  8:45  am] 


_  _       'ofHIetortePlacaa; 

NuUflcallon  of  Pendbig  Nomiitaliona 

Nraninations  for  the  following 
properties  being  considered  fat  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  29, 1997.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  oxiceining  the  signifinance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127. 
Wadiington,  D.C  20013-7127.  Written 
comments  should  be  submitted  by 
December  24, 1997. 
CaralD.SkaB. 

Keeper  of  Ae  National  Regista: 
ALASKA 
Sitka  Boroii^-Census  Area 

Sitka  US  Poet  Office  end  Court  Houaa. 
100  Lincoln  St, 
Sidca,  97001584 

Yukon-Koyukuk  Boroi^hOnsiis  Area 

Sourdough  Inn. 

)ct  of  Pirrt  and  Sled  Sis.. 

Fort  Yukon.  97001585 

AUZONA 

Yavapai  County 

Clarkdale  Historic  District. 
Roughly  afong  Main  St.  rou^ily  bounded  by 
Verde  R.  including  industrial  smeltar  rite.. 
Oarkdaie,  97001586 

CALIFORNIA 

Calaveras  County 

Copperopolis  Armory, 
695  Main  St. 
Coppoopolis,  97001588 

Copperopolis  Congregational  Churtdi, 
411  Main  St, 
Goi^MropoUs,  97001587 

FLORIDA 

Leon  County 

Jacksonville,  Pensacola  and  Mobile  Railroad 

Company  Ftai^t  Depot 
918  RailnMd  Ave.. 
Tallahassee,  97001589 

MONTANA 

Ravalli  County 

Summers — Quest  Faimstaad, 
1288  Eastside  Hwy., 
Corvallis,  97001590 

NEWMESCIOO 

Bwnalillo  County 

Enchanted  Mesa  Trading  Post 
(Route  66  Through  New  Mexico  MPS), 
9612  Central  Ave.  SE.  . 

Albuquerque,  97001595 

Hilltop  Lodge 

(Route  66  Tfaioo^  New  Mexico  MPS), 

5410  Central  Ave.  SW. 
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ABmqiMniBS,  trOOinr 

Hon  Oil  Ca  and  Lodge 

Qtoute  66  throi^  N«w  Maxk»  MPS). 

1720  Cantnl  Av«.  SW. 

Albuquarqua,  97001S91 

La  Pu0rta  Lodge 

(Kottta  86  Throi^h  N«w  Maadco  MPS). 

071OC«itnlAv«.SE. 

Albuquarqua.  97001596 

Sandoval  County 

Santo  Domingo  Indian  Tiading  Poat 
(Rottia  86  Tbrougb  N«w  MaKJco  MPS), 
RL  66  croaaii^  of  ATftSF  RR  tracks  at 

Domingo. 
Domingo.  97001592 

NORTH  CAKOUNA 

Ttanajrhrania  CooBty 

St.  Philip's  Episcopal  Gbuich 
(Ttanaylvania  Cooiity  MPS). 
317  E.  Main  SL. 
Bravaid.  970O15M 

Waka  County 

Royal  Baking  Company,  Fonner 
3601  Hillaborough  St. 
Ralaigh.  97001593 

nxAS 

Al 


County 

Ataaooaa  County  Couitfaouae, 
Circle  Dr.. 
Jourdanton.  97001596 

HairlaCounty 

Eppaa.  Nad  A.  and  Linda  S..  House. 
5322  Institute  Ln.. 
Houston.  97001590 

WYOMING 

Convene  Coiuty 

)enne  Block. 
301  Center  St.. 
Douglas.  97001800 

Sweetwater  County 

Slovanski  Dom. 
513  Bridgar  Ave.. 
Rock  Springs.  97001001. 

(PR  Doc.  97-32096  Filed  12-8-07;  8:45  ara| 


DEPARTMENT  OF  THE  INTERIOR 

Buroau  of  naclamaUon 

Flow  ODfodhfoo  fof  ttw  VonwNs 

\  Ptan  (VAMP), 


Bureau  of  RwclaniaHoB. 
Intarior. 

ACTION:  Notice  of  intent  to  pnpafa  a 
draft  environmental  impact  statement/ 
enviroiunental  impact  report. 


Pursuant  to  tha  National 
Environmental  Policy  Act  of  1969  as 
amended,  the  Bureau  of  Reclamation 
(Reclamation),  in  cooperation  with  the 
U.S.  FUh  and  WUdlife  Service  (Sarvica). 
proposes  to  prepare  a  joint 


anvironmontal  impact  statameat/ 
environmental  impact  report  (EIS/EIR) 
on  the  water  made  available  on  tha  San 
Joaquin  River  and  its  tributaries  to 
provide  pulse  flows  at  Vemalis  during 
April  and  May  and  to  help  meet 
anadromous  fiah  flow  objectives.  The 
San  Joaquin  River  Group  Authority 
(Authority)  will  be  the  lead  agency 
under  the  California  Environmental 
Quality  Act. 

Reclamation  proposes  to  contract  for 
water  on  the  San  Joaqiiin  River  and  its 
tributaries  under  Pub.  L.  102-575.  Titlf 
34.  Section  3406(bX3)  of  the  Cantzal 
Valley  Project  Improvement  Act 
(CVPIA).  Tha  water  would  be  made 
available  to  Reclamation  from  the  San 
Joaquin  River  Group  Authority 
(Authority).  Tha  purpose  of  the 
proposed  prefect  is  to  use  the  watar  to 
provide  a  pulaa  flow  at  Varaelis  during 
April  and  May  and  othar  flows 
identified  by  the  CVPIA  water 
acqtiisitioo  program.  This  watar  is 
needed  to  support  the  Vernalis  Adaptive 
Maa^ement  Plan  (VAMP)  which  is 
being  implemented  to  provide 
protective  measures  for  bll-run  chinook 
salmon  and  to  gather  scientific 
information  on  the  efiiects  of  varfoiu 
flows  in  the  lower  San  Joaquin  River. 
Central  Valley  Project  and  State  Water 
Pn^ect  export  pumping  rates,  operation 
of  a  fish  barrier,  and  survival  of  salmon 
smolts  through  the  Delta.  Water  is 
needed  also  to  provide  environmental 
benefits  in  the  lower  San  Joaquin  River, 
Sen  Joaquin  River  tributariea,  and  E)elta. 
The  EIS/EIR  will  address  potential 
impacts  to  the  environment  which  may 
result  from  the  modified  flows  in  the 
San  Joequin  River  and  its  tributaries. 

Reclamation  and  the  Authority  seek 
public  input  on  alternatives,  concerns, 
and  issues  to  be  addressed  in  the  EIS/ 
EER.  A  series  of  scoping  meetings  will  be 
held  to  receive  oral  and  written 
comments. 

OATta:  Public  sct>ping  meetings  will  be 
held  as  follovrs: 

•  Tuesday,  January  6, 1996.  from  1:00 
to  3:<M)  p.m.  at  the  Mlller^Lux  Building. 
First  Floor,  830  Sixth  Street,  Los  Banos, 
California.  93635. 

•  Wednesday.  Jenuary  7, 1996,  from 
1:00  to  3:00  p.m.  at  the  Fairfield 
Community  Center.  Studio  C.  1000 
Kentucky  Street.  Fairfield.  California. 
94533. 

•  Thursday,  January  8,  1996,  from 
6:00  to  8:00  p.m.  at  the  Modesto 
Irrigation  District,  (South  Entrance) 
Multi-Purpose  Room,  Second  Floor. 
1231  Eleventh  Street.  Modesto, 
Callfbmia.  95354. 

Written  comments  on  die  project 
scope  should  be  sent  to  Reclamation  by 


January  13. 1998.  Comments  received 
after  this  date  will  be  considered,  but 
will  not  be  included  in  the  resulting 

scoping  report. 

The  draft  EIS/EIR  should  be  available 
for  public  review  in  September  or 
October  1998. 

AOONESSES:  Written  comments  on  the 
project  scope  should  be  sent  to  Michad 
Delamora.  Program  Manager,  South- 
Central  California  Office.  2866  N.  Grove 
Industrial  Drive,  Suite  106,  Fresno, 
California.  93727;  or  Dan  M.  FulU. 
Friant  Water  Users  Authority,  1521 1 
Street.  Sacramento,  California.  95814. 
FOR  nrnxHER  wroimxncm  oontact:  Mr. 

Delamore.  telephone  (200)  487-^039, 
tax  (209)  487-5130:  or  Mr.  Pults. 
telephone  (916)  441-1931,  bx  (916) 
441-1581. 

•UPPLBIBfr ARY  MPONMATIONr  In  May 
1995.  the  SUte  Water  Reaourcea  Control 
Board  (State  Board)  adopted  a  Water 
Quality  Control  Plan  (WQCP)  for  the 
San  Francisco/Sacramento-San  Joaquin 
Delta  Estuary.  The  WQCP  included 
weter  qtudity  and  flow  ot^ectives 
pertaining  to  the  San  Joaquin  River 
besin.  During  1997,  Reclamation 
purchased  water  within  the  San  Joaquin 
River  system  to  help  meet  the  WQCP's 
defined  flow  objectives.  The  science 
supporting  the  flow  objective  for  the 
San  Joaquin  River  as  measured  at 
Vernalis  has  been  disputed.  In  an  efibrt 
to  clarify  the  science  fior  the  flow 
objective  and  resolve  the  dispute,  the 
San  Joaquin  River  interests  collaborated 
to  idientify  feasible  actions  to  protect  the 
San  Joequin  River's  fish  resources  and 
to  implement  the  Stale  Boerd's  fishery 
objectives.  This  oollaboraticni  led  to  a 
scientifically-based  adaptive  fishery 
management  plan  known  now  as 
VAMP.  This  VAMP  Agreement  provides 
the  besis  for  the  project  information 
described  below. 

The  VAMP  will  be  implemented 
throu^  experimental  flows  on  the  San 
Joaquin  River  and  export  ptimping  flow 
rates  with  an  Old  River  fish  barrier 
diuring  the  1 -month  period  each  yeer. 
from  approximately  April  15  to  May  IS, 
in  the  spring  of  eech  3raer.  Additional 
attraction  flows  are  targeted  for  October. 
The  experimental  design  of  the  VAMP 
will  use  the  water  identified  by  this 
action  in  various  regimes,  depending 
upon  smolt  survival  and  passage 
through  the  Delta. 

In  addition  to  the  total  water  from  the 
VAMP  Agreement,  an  additional 
amotmt  of  water  may  be  contracted  for 
release  at  any  time  during  the  yeer.  The 
EIS/EIR  will  analyze  the  impects  of  a 
maximum  amount  of  watar  in  any  year 
over  the  period  1999-2009  for  releese  to 
the  San  Joaquin  River  and  its  tributaries. 
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(Specific  quantities  of  water  from  the 
VAMP  A^eement  and  from  willing 
sellen  are  currently  under  negotiation 
and  will  be  identified  in  the  EIS/EDL) 

Issues  or  resources  that  may  be 
affscted  by  the  proposed  project  that 
wrill  be  evaluated  in  the  EIS/EIR  are  the 
foUowing:  surfoce  water,  groundwater, 
biological  resources  (vegetation. 
wildlifB.  fisheties),  land  use  (including 
agriculture),  recreation,  cultiual 
resounds,  and  environmental  justice. 
Impects  to  other  resources  would  be 
evaluated  If  public  scoping  determines 
the  need  for  such  an  evaluation. 
Cumulative  impects  and  other  short- 
term  and  long-term  imjMcts  retpiired  by 
CEQA  and  NEPA  wrill  be  evaluated  as 
well. 

The  Draft  EIS/EIR  will  analyze  a  range 
of  alternatives  that  include,  but  are  not 
limited  to.  the  no-action  alternative  and 
other  flow  regimes  in  support  of  VAMP 
and  related  San  Joaquin  River  flows 
under  Section  3406(bK3).  The  impect 
analysis  may  include  combinations  of 
one  or  more  altemativea  as  well  as  other 
alternatives  identified  during  the  public 
scoping  process.  Altwnatives  to  the 
proposed  project  have  not  yet  been 
identified  and  will  depend  upon  the 
results  of  public  scoping.  Alternatives  to 
be  evaluated  in  depUi  in  the  EIS/EIR 
need  to  be  consistent  with  the  project 
purpose  described  above. 


Dated:  December  2, 1997. 
UrkCI 


Dajputy  Beghnal  Director. 

(PR  Doc.  97-32155  Filed  12-6-97: 8:45  am] 


DEPARTMBfT  OF  JUSTICE 

Office  of  CofmminHy  Oriented  Policing 
Servloes;  AQoncy  infoniMllon 
Collection  AcMvHiee:  Propped 
Collection;  Comnient  Requeet 

ACTION:  Notice  of  informatfon  collection 
imder  review;  Commtmity  Policing  to 
Combet  Domestic  Violence  progress 
reports. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  mil  be 
accepted  until  February  9. 1998. 
Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  infornution  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  infrmnation  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burdrai  of  the 
prapoeed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  tohe 
collected;  and 

(4)  Minimise  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  approptiate  automated, 
electronic,  mechanical,  or  other 
technologicaL  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  conunents, 
suggestions,  or  need  a  copy  of  the 
proposed  informetion  coUectfon 
instrument  writh  instructions,  or 
additional  infonnirtfon.  pleeae  contact 
Kristen  Mahoney,  202-616-2896,  U.S. 
Department  of  Justice,  Office  of 
Community  Orimted  Policing  Services, 
1100  Vermont  Avenue,  NW. 
Washington.  D.C  20530. 

Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  should  be 
directed  to  Kristen  Mahoney.  202-616- 
2896.  U.S.  Department  of  Justice,  Office 
of  Commtmity  Oriented  Policing 
Services,  1100  Vermont  Avenue,  NW. 
Washington.  D.C  20530. 

Oven4ew  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection: 
Community  Policing  to  Combat 
Domestic  Violence  Progress  Reports. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  None.  Office  of 
Community  Oriented  Policing  Services, 
U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abttmct:  Primary:  State  and  Local 
governments,  private  non-profit 
organisations,  individuals,  education 
institutions,  hospitals,  and  private 
commercial  organizations  (if  legislation 
allows).  Other:  None. 

The  information  collected  is  used  to 
determine  grantee  progress  on  its 
Community  Policing  to  Combat 
Domestic  Violence  grant  Completion  of 
such  report  is  a  condition  of  the  grant 
award.  Upon  receipt  and  review,  the 
agency  will  notify  the  grantee  if  it  is  not 
in  compliance  with  the  terms  and 


conditions  of  its  grant  award  under  this 

(5)  An  estimate  of  the  total  numtier  of 
lespcmdents  and  tha  amotmt  of  time 
estimated  far  an  averege  respondent  to 
nspoDd:  336  req>ondents  et  8  houn  per 
response.  The  information  will  be 
collected  once  from  eech  respondent 

(6)  An  estimate  of  the  t^af  public 
burden  (in  hours)  associated  wHh  tha 
coUection:  2.688  imii^Mtl  burden  houn. 

If  additional  information  is  letpiirad 
contact  Mr.  Robert  B.  Briggs,  QaenaGe 
Officer.  United  States  Departinent  of 
Justice,  Informatfon  Management  and 
Security  Staff,  Justice  Mani^eaBent 
Division,  Suite  650,  Weahii^ton  CaoMr. 
1001 G  Street.  NW.  Weshii^ton.  DC 
20530. 

Dated:  Decandier  3. 1997. 
Itnksrtl  Ir^. 

DBpaitment  OearaBce  Officer.  UoHad  Statm 
Department  of  Justice. 
[FR  Doa  97-32146  Piled  12-»-«7: 8:46  am] 
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DEPARTMENT  OF  JUSTICE 

Office  of  Community  OitoniBd  Poncing 


Coiledion  AcUvHIeK  PrapoMd 
Collection;  Comment  Request 

ACIKM:  Notice  of  information  coUection 
under  review;  Problem  Solving 
Partnraships  progress  reports. 

The  proposed  information  coUectioB 
is  published  to  obtain  comments  from 
the  public  and  afiiected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  F^iuary  9, 1996. 
Request  written  comments  and 
suggestions  from  the  public  and  afEscted 
agencies  concerning  the  proposed    » 
collection  of  information.  Your 
comments  should  address  one  or  mere 
of  the  following  foiu'  points: 

(1)  Evaluate  whether  the  proposed 
coUection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  wiU  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  coUection  of  informatfon, 
including  the  validity  of  the 
methodoli^  and  assumptions  used; 

(3)  &ihance  the  quality,  utility,  and 
clarity  of  the  informatfon  to  be 
coUected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electnmic,  mechanical,  or  other 
technological  coUection  techniques  or 
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r  fonns  of  infonnation  tachnology. 
•^,  pOTmittiiig  electronic  ■ubmiasion  of 
fWBOiieei. 

It  your  have  •ddiUonal  commenU, 
mi§gmUaa»,  or  need  a  copy  of  Um 
proposed  information  collection 
instniment  with  instructions,  or 
additional  information,  please  contact 
Kristsn  Mahoney.  202-616-2M6.  U.S. 
Dapaitment  of  Justice.  OCBoe  of 
Community  Oriented  Polidng  Sorvioas. 
1100  Vennont  Avenue.  NW, 
Washington.  O.C  20530. 

Addinonally,  comments  and/or 
suipsstions  regarding  the  item(s) 
^;9^pt«itwtH  in  this  notice,  especially 
ngardlng  the  estimated  public  burden 
and  associated  response  time  should  be 
directed  to  Kristen  Mahoney.  202-ttlB- 
28M.  U.S.  Department  of  Justice.  OfBce 
of  Conununlty  Oriented  Policing 
Services.  1100  Vermont  Avenue.  NW. 
WMhington.  D.C  20530. 

Dvennew  of  tjiis  infbnnation 
iitllei  Ihiii 

(1)  7>iie  of  Information  CothcOon: 
New  collection. 

{2)TltleoftheFonn/Cdllection: 
Prabiem  Solving  Partnerships  Report  on 
Analysis. 

(3)  AgBncyform  nuaAer.  if  any,  and 
thm  appUcabie  component  of  the 
Dapattment  offu$Uce  sponsoring  the 
aJtection:  Form:  None.  OCBce  of 
Cpoununity  Oriented  Policing  Services. 
U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abatract:  Primary:  State  and  Lolal 
governments,  private  non-profit 
oiganixations.  individuals,  education 
institutions,  hospitals,  and  private 
commercial  organizations  (if  legislation 
allowsj.  Other  None. 

The  information  collected  is  used  to 
determine  grantee  progress  on  its 
Problem  Solving  Partnerships  (PSP) 
GranL  Completion  of  such  report  is  a 
condition  of  the  PSP  grant  avrard.  Upon 
receipt  and  review,  the  agency  will 
notify  the  grantee  if  it  is  not  in 
compliance  with  the  terms  and 
conditions  of  its  grant  award  under  this 
propam. 

(5)  An  estimate  of  the  total  number  of 
rmpondents  ainl  the  amount  of  time 
mUntated  for  an  average  respondent  to 
respond.  470  respondents  at  8  hours  per 
response.  The  information  will  be 
collected  once  from  each  respondent. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3.760  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Qesrance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Divlskni.  Suite  850.  Washii^on  Canter. 


1001  G  Street.  NW,  Washington.  DC 
20530. 

Dated:  Deosmber  3. 1907. 
Bshsrt  1.  IHas. 

Depattment  Oeanncm  Officer,  United ', 
Department  offueUce. 
[FR  Doc.  87-3214e  PUad  lX-S-e7:  •:45  aaa] 
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DEPARTMENT  OF  LABOR 


AdwtnieU  eWow 

NOVOV  Of  AWHHDHIiy  OT  riMPKmm  ana 


(MA) 


n  Emplojrmant  and  Training 
Administration.  Labor. 
ACnOM:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications 
(SGA)  for  engaging  employers  in  State 
and  local  School-to-Work  (STW) 
systems  throu^  efforts  undertaken  by 
industry  groups  snd  trade  associations. 


r:  TTiis  nc/Oce  contains  all  of  (he 
necessoiy  information  and  forms 
needed  to  apply  for  grant  funding.  The 
Departments  of  Labor  and  Education 
Jointly  invite  proposals  for 
approximatsly  3 — 5  new  awards  in  FY 
1906.  as  authorized  under  section  403  of 
the  School-to- WoriL  Oppoitimitiea  Act 
of  1994  (the  Act).  Theae  awards  will 
provide  support  to  industry  groups  and 
trade  associations  to  undertake 
outreach,  technical  assistance,  and  other 
activities  to  engage  and  to  build  the 
capacity  of  employers  to  perticipate  in 
STW  systems.  As  a  result  of  the 
products  developed  and  activities 
carried  out,  awardees  will  be  asked  to 
provide  clear,  quantifiable  evidence  that 
they  are  significantly  increasing  the 
numbers  of  employers  in  their  industry 
who  are  participating  in  STW  activities. 
OATCS:  Applications  for  grant  awards 
will  be  accepted  commencing  December 
9. 1997.  The  closing  date  for  receipt  of 
applications  is  January  23.  1998.  at  4 
P.M..  (Eastern  Time)  at  the  address 
below.  TeleCscsimile  (FAX)  applications 
mil  not  be  honored. 


Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor. 
Employment  and  Training 
Administration.  Division  of  Acquisition 
and  Assistance.  Attention:  Ms.  Laura 
Cesario.  Reference:  SGA/OAA  98-003. 
200  Constitution  Avenue,  N.W.,  Room 
S-t203,  Washington.  D.C.  20210. 
FOR  FUfrmOl  WrOWMATION  CONTACT: 
Division  of  Acquisition  and  Assistance, 
telephone:  (202)  219-8694  (this  is  not  a 
toll  free  number).  This  solicitation  wiU 


also  be  published  on  the  Internet,  on  the 
Employment  and  Training 
Administration's  Home  PtigB  st  http:// 
www.doleta.gov.  Award  notifications 
will  also  be  published  on  this  Home 
Pege. 

i  Sdiritetiea 


/.  i^uTXiee 

To  invite  proposals  to  support 
industry  and  trade  associations  to 
undertake  outreech.  terhnicsl 
asaistance,  and  other  activities  to  engage 
and  to  build  the  capacity  of  employers 
to  participate  in  STW  systems. 

n.  Background 

The  School-to- Work  Ooportunitiee 
Act  wes  signed  into  law  by  the 
President  on  May  4. 1994.  Jointly 
administered  by  the  Depeitments  of 
Labor  and  Education,  this  Act  is  a  new 
approach  to  educetion  that  seeks  to 
better  piepeie  all  American  youth  for 
careers  in  high  skill,  hi^  wage  Jobs  and 
to  strengthen  the  linkages  between  what 
is  leemed  in  school  with  work.  Under 
the  Act.  venture  cepital  grants  are 
provided  to  States  and  local 
communities  to  undertake  systemic 
reform.  Grants  are  Cor  a  limited  duration 
witfi  the  Federal  investment  declining 
over  time.  These  investments  sie 
intended  to  support  the  one-time  coets 
of  States  and  local  communities  to 
restructure  leaming  experiences  for  all 
students.  The  Act  elso  provides  a  set-  . 
aside  of  frmds  far  national  activities  to 
support  School-to- Work  system- 
building  nationwide.  These  funds  are 
used  for  technical  assistance  and 
capacity  building,  for  outreach,  and  for 
leseerch  and  evaluation.  Section  403  of 
die  Act.  relating  to  training  and 
t«rhiiif»l  assistance,  specifically  directs 
the  Secretaries  to  "work  in  cooperation 
with  *   *   *  employers  and  their 
associations  *  *  *  to  increese  their 
capacity  to  develop  and  implement 
effective  Schoot-to-Work  programs." 

m.  Statement  of  Work 

Employer  Participation  in  STW 

Changes  in  our  economy,  technology 
and  global  competition  are  driving 
forces  behind  efforts  to  improve  the 
academic  performance  and  career 
preparedness  of  today's  youth.  Among 
its  purposes,  the  National  School-to- 
Work  Opportunities  Act  was  enacted  to: 
"utilize  workplaces  as  active  leaming 
environments  in  the  educational  process 
by  making  employers  joint  partners  with 
educators  in  providing  opportimities  for 
all  students  to  participate  in  high- 
quality,  work-based  learning 
experiences."  Work-beaed  leaming  is 
one  of  the  three  key  components  within 
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a  STW  system  (school-based  leaming 
and  connecting  activities  are  the  other 
two).  Thus,  employer  participation  is 
critical  for  the  implementation  and 
sustainability  of  STW  systems. 
Employers  participate  in  STW  systems 
through  a  number  of  difiinent  activities 
involving  students,  teachers  and  with 
State  and  local  governing  bodies.  TTie 
Employer  Participation  Model, 
published  by  the  National  Employer 
Leadership  Council,  outlines  more  than 
50  dlSarent  opportunities  for  employer 
involvement  in  STW.  States  and  local 
communities  are  actively  working  to 
engage  employers  in  beoiming  partners 
and  active  participants  within  their 
STW  systems. 

Status  of  Employer  Investments 

Prior  to  this  year,  the  two 
Departments  throu^  the  National 
School-to-Work  Office  have  made  a 
number  of  investments  to  support 
employer  knowledge  and  participetion 
in  aspects  of  emerging  STW  systems.  A 
major  investment  included  support  for 
the  establishment  and  development  of 
the  National  Employer  Leadership 
Council  (NELC),  the  mission  of  which 
hes  been  to  ralist  the  leadership  of 
highly  visible  CEOs  of  major  companies 
in  order  to  promote  STW  at  the  highest 
levels  of  corporate  business.  Another 
significant  investment  included  one 
through  an  existing  ETA  grant  to  the  ' 
National  Alliance  of  Business  (NAB). 
The  purpose  of  this  project  was  to 
promote  participation  in  STW  through 
ETA's  workforce  development 
infrastructure  fiaaturing  a  partnership 
comprised  of  NAB.  NELC.  the 
Association  of  Private  Industry 
Councils,  and  the  National  Employer 
Coimcil.  The  National  STW  office  also 
invested  in  outreach  sctivities  and 
specific  publications  targeted  to 
business  entities  and  employers. 
Additional  investments  have  been  made 
in  the  research  and  evaluation  area  to 
collect  data  on  employer  participation. 
Such  data  has  been  collected  fitnn  three 
sources:  (1)  The  National  Employer 
Suirvey  conducted  by  the  University  of- 
Pennsylvania's  Center  on  Educational 
Quality  of  the  Workforce.  (2)  the  School 
to  Work  progress  measure  system,  and 
(3)  The  Bureeu  of  Labor  Statistics' 
National  Longitudinal  Survey  of  Youth 
Dau  Collection. 

There  is  preliminary  information  that 
supports  the  notion  that  the  investments 
made  to  date  on  employer  participation 
are  having  a  modest  impact,  and  that 
there  is  an  extremely  long  way  to  go 
before  employer  participation  can  be 
considered  at  scale  and  sufficienUy 
sustainable.  The  recently  released 
evaluation  of  STW  work  systems 


conducted  by  Mathematica  Policy 
Research  revealed  that  employers  are 
playing  an  active  role  in  local 
partnerships,  participating  widely  in 
governing  boairds  and  in  uout  a  quarter 
of  the  cases  are  actually  rhuiring  these 
bodies.  They  are  offering  varied  forms  of 
work  based  leaming  opportimities, 
hosting  teacher  internships  and 
contributing  to  curriculum 
development  However,  according  to  the 
Mathematica  report,  partnerships  face 
major  challenges  to  recruit  large 
numbers  of  employers.  The  report 
concludes  that  "Employer  recruiting 
will  have  to  expand  participation 
manjrfold  beyond  1996  levels  if  the 
goals  States  are  setting  for  worl^lace 
Bctivity  are  to  be  realized." 

Other  research  such  as  the  National 
Employer  Leadership  Survey  conducted 
by  the  Center  on  Educational  Quality  of 
the  Workforce  suggests  that  employers, 
under  the  right  circumstances  are  more 
than  reedy  and  eegar  to  participate  in 
STW  programs.  However,  as  key 
stakeholders,  contributors  to  and  major 
beneficiaries  of  STW,  they  will  require 
more  clear  Hnlcagaa  and  more  focused 
attention  than  baa  been  typically 
occurring.  It  is  also  clear  that  other 
stakeholders,  particularly  educators, 
need  to  be  better  coimected  and  attuned 
to  employer  perspectives. 

These  reports  and  past  experience 
with  national  employer  investments 
obviously  suggest  that  stronger  and 
more  strategic  employer  investments 
will  be  necessary  if  the  entire  STW 
system  can  really  be  lnt>ught  to  scale 
and  confidently  sustained. 

Industry  Focus 

On  June  18. 1997,  tiie  National' 
Advisory  Council  for  STW 
Opportunities  held  its  third  meeting. 
Advisory  Council  members  were  asked 
to  consider  and  provide  their  input  to 
the  two  Departments  on  key  issues 
surroimding  sustainability  of  the  STW 
initiative.  Employer  participation  was 
identified  as  a  key  area  of  consideration. 
Among  the  suggestions  made  by  Council 
members  was  for  the  Departments  to 
make  strategic  investments  with 
industry  associations  to  conduct 
outreach  and  develop  the  capacity  of 
employers  to  participate  in  STW 
systems. 

The  Departments  agree  that  engaging 
employers  by  industry  sectors  and 
through  industry  groups  and  trade 
associations  has  the  potential  to  capture 
a  critical  mass  of  STW  business 
partners.  In  addition,  when  industries 
are  partners  with  education  they  can  be 
engaged  in  the  design  of  portable, 
industry  recognized  credentials  that 
certifies  that  a  student  has  mastered 


skills  at  least  as  rhulUnging  a«  ^m] 
standards  endorsed  i^  the  National 
Skill  Standards  Board  or  those 
developed  under  an  approved  State 
plan,  'nirough  the  resources  of  severri 
industry-specific  business  associations, 
affiliate  networks  of  nutinn*!  and  State 
trade  associatfoiu  can  link  to  «m^il  mty^ 
large  employers  and  use  the 
associations'  infrastructures  to  develop 
the  capacity  of  employers  to  perticipste 
in  local  STW  partiierships. 

Industries  which  alreedy  have  a  solid 
base  of  employer  participetian  to  build 
upon,  provide  Jobs  that  lead  to  high 
wage  careos  for  studente;  or  are 
projected  to  grow  are  considered  to  be 
of  high  priority  by  the  Departments  for 
making  strategic  investments. 

The  Mathematica  national  evaluation 
report  and  occupational  and  industry 
outiook  date  prepared  by  the  Bureau  of 
Labor  Statistics  (bLS)  data,  identify 
industries  that  show  «»gnifinaw^ 
potential  for  building  employw 
participation  in  STW.  Mathematica's 
national  evaluation  report  provides 
baseline  information  on  leeding 
industries  in  which  students  have  paid 
workplace  experiences  throu^  Jobs 
obtained  either  outside  of  school  or 
through  school  The  date  was  cc^lected 
through  student  surveys  in  eight  states 
and  identified  the  following  industries 
as  the  leeding  employers  of  students: 
retail  tade;  manufacturing, 
tiansportetion.  and  utilities:  finance, 
insurance,  and  real  estatr.  automotive 
repeir;  healtii  service;  and  educetion. 
public  administration  and  legal/social 
services.  BLS  date  on  growrth  industries 
and  occupations  and  on  industries 
expected  to  need  a  high  niunber  of 
replacement  worlcers  confirm  that  these 
are  the  leading  industries  far  Job 
opportunities  and  growth. 

Emplo]rer  Investment  Categories 

Reaching  a  critical  mass  of  emplojrer 
participation  and  sustaining  the  e£Ent 
will  require  that  both  private  and  public 
sector  employers  are  luiowledgeable 
enough  to  want  to  participate,  that  there 
is  reMaich— both  hard  evidence  and 
anecdotal  examples — to  demonstrate  the 
conditions  under  which  there  is  return 
on  the  investment  when  they 
participate,  that  employer  participation 
is  easily  Caciliteted,  that  other 
stakeholders  are  ready  and 
knowledgeable  enou^  to  partner  with 
anplo)rer8,  that  employers  are  able  to 
influence  other  institutions  for  mutual 
benefit,  that  employers  help  infuse  STW 
into  other  systems,  and  that  investmente 
in  emplo]rer  participation  grow  and 
leverage  other  resources.  Based  on 
lessons  learned  from  previous 
investmente,  resulte  of  research  and 
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evaluative  data  gathering,  and  the 
dograe  of  employer  participation 
required  for  bringing  STW  to  scale, 
activities  for  employer  engagement  can 
be  clustered  around  the  following  broad 
IliewlBBent  categories. 

1.  Products  and  activitiet  that  enable 
employer  participation  and  build  a 
knowledge  bate  of  employert.  This 
includes  but  is  not  limited  to  those 
activities  that  address  barriers  to 
participation,  provide  more  information 
to  employers,  organize  employer  events, 
highlight  effective  and  best  practices, 
and  generally  provide  outreach  to  the 
employer  community. 

2.  Educating  other  atakaholdera  about 
buwinen  need  and  butinen  cuhum. 
Educators  eapecially  need  a  better 
grounding  on  how  to  work  efCectively  in 
partBHsbip  with  employers.  Previous 
experience  tells  us  that  employer 
involvement  becomes  tenuous  when 
they  are  in  a  ready  poature  to  participate 
but  schools  and  others  are  not  reedy  to 
engage  employers. 

3.  Employers  influencing  institutionB. 
There  are  multiple  and  complex 
institutional  entities  that  necessarily 
interact  with  business  in  STW.  Policies 
and  practices  of  these  institutions  are 
often  out  of  line  with  business  and 
industry  need  and  are  often 
inadvertantiy  misaligned  with  eoonomic 
trends  that  aflect  their  own 
effectiveness.  Thus,  there  is  a  need  for 
husinaai  influence  on  not  only 
education,.but  other  initiatives. 

4.  Advocating  for  Intermediaries.  The 
process  of  connecting  schools  with 
employers  and  students  with  employers 

ran  be  time  mnanining  and  rhallitnging 

given  the  institutional  and  cultural 
banriais  described  shove.  One  successful 
approach  has  be^  the  use  of 
intermediary  organizations  that  connect 
the  two.  Demonstrating  and  researching 
the  features  of  intermediary 
relationships  thst  are  particularly 
effiective  in  linking  schools  and 
employers  will  be  especially  valuable  to 
bringing  STW  to  scale.  As  one  report 
states:  "Employers  want  s  reliable 
intermediary  much  more  than  they  want 
incentives." 

9.  Jisseorrh.  Anecdotal  stories  of 
success  and  effectiveness  are  useful,  but 
lack  wide  scale  generalization.  Research 
is  needed  that  empirically  demonstrates 
the  benefit  of  employer  participation  in 
STW  and  those  variables  likely  to 
contribute  to  effective  employer 
involvement  and  employer  return  on 
investment. 

6.  Building  employer  capacity.  There 
is  a  aaad  to  sddress  industry  specific 
needs  as  well  ss  to  tie  STW 
participation  into  each  industry's 
evolving  skill  stsndsrds.  There  are  a 


host  of  other  ways  in  which  to  flexibly 
address  employer  needs  as  agents  of 
STW  implementation. 

While  the  intensity  and  mix  of 
activities  that  will  lead  to  scale  and 
sustainability  of  employer  participation 
is  best  determined  on  an  industry-by- 
indiistry  besis,  the  Departments  believe 
that  it  is  beneficial  to  all  industries 
involved  to  coordinate  efforts  across 
industries  to  share  lessfHU  learned, 
discuss  common  issues  and  share 
related  products,  lira  Departments 
expect  that  successful  applicants  will 
coordinate  activities  and  share  results. 

IV.  Application  Proceas 

Eligible  Applicants:  Any  Industry  or 
Trade  Association  or  a  Nonprofit 
Organization  in  Partnership  Groups 

Potentisl  spplicants  however,  should 
note  the  Departments'  priority  in 
supporting  industry  groups  that  can 
demonstrate  that  they  have  a  strong  base 
of  STW  participation  to  build  upon,  are 
in  growth  industries,  or  have  high 
potmitial  for  providing  )obs  that  provide 
career  pathways  for  new  job  entrants. 
High  priority  industries  include:  retail 
trade;  manufacturing,  transportation  and 
utilities;  finance,  insurance  and  real 
estate;  automotive  repair  health  service; 
and  education,  public  administration 
and  legal/social  services.  In  preparing 
the  proposal,  please  use  the  following 
hesdings  and  respond  to  the 
information  in  each  of  the  following 
categories. 

1 .  Industry  and  Project.  Identify  the 
industry,  sponsoring  association  (or 
nonprofit  organization)  and  titie  of  the 
proposal.  Provide  information  on  the 
number  and  percentage  of  industry  and 
mix  (large  and  small)  emplojrers  that 
will  be  represented  by  this  proposaL 

2.  Project  Propoeal.  Provide  a  detailed 
work  plan  that  includes  a  description  of 
the  proposed  activities,  with 
accompanying  time  lines,  and  the  target 
audiences  for  these  activities.  The 
oflnor  should  demonstrate  how  the 
propoeed  worii  plan  «irill  contribute  to 
bringing  STW  to  scale  and  how  it  will 
lead  to  sxistainability.  Indicators 
demonstrating  whether  the  worii  plan  is 
likely  to  help  bring  STW  to  scale 
include: 

•  Showing  the  impact/usefulness  at 
the  national,  state,  and  local  levels  snd 
demonstrating  an  "outreach"  efibit  to 
enhance  this  impact 

•  Articulating  how  the  planned 
activities  will  build  linkages  betwreen 
the  business  and  education 
communities  in  measurable  wajrs. 
including  and  especially  through  the 
use  of  intermediary  organizations. 


•  Connecting  to  emerging  industry 
recognized  skill  standards. 

•  Identifying  opportunities/activities/ 
materials  for  teacher's  professional 
development  in  the  area  of  emplq]rer 
engagemenL 

•  Identifying  innovative  approaches 
to  work  based  Teaming  that  can 
accommodate  any  student 

Indicators  sho%ving  whether  the  plan 
demonstrates  sustainability  after  the 
federal  investment  has  ended  include: 

•  Providing  s  realistic  plan  for 
institutionalising  the  endeevor  beyond 
merely  s  specific  project  level. 

•  Extracting  and  documenting  the 
conunon  lessons  applicable  to  other 
interested  entities  within  a  targeted 
industry,  occupstion  or  sector. 

•  Identifying  both  federal  and  non- 
federal funding  sources  that  amplify  and 
outlast  tihe  fsderal  investment 

•  Describing  in  bosinass  terms  how  it 
is  s  solution  to  s  business  problem  or 
sddress  ahusiirass  need. 

•  Identifying  cleer  roles  for  mafor 
stakdiolder  groups  sudi  as  industry, 
organized  labor,  educators,  parents  and 
students. 

3.  Cotmecting  to  related  initiaOvee 
and  entities.  The  offeror  should 
demonstrate  how  its  proposed  plan  oi 
activities  will  build  upon  existing  or 
crests  new  coalitions  thst  maximize 
business  involvement  and  participation 
in  STW;  and/or  connect  with  other 
entities  with  similar  eiqperiences  and 
interests  to  identify  related  products, 
resources,  funding  snd  interests  in  order 
to  take  advantage  of  activities  in  the 
larger  arena  of  STW  implementation; 
and/or  involve  the  public  and  private 
sectors  in  wsys  that  capitalize  on,  and 
coonect  to.  existing,  infrastructures  and 
overall  workforce  devetopment  systems; 
and/or  connect  to  existing  industry  skill 
standards  development  efforts, 
including  the  work  of  the  emerging 
Voluntary  Partnerships  funded  by  the 
National  Skill  Standards  Board. 

4.  Results.  The  offeror  should  provide 
specific  and  quantifiable  outcomes  that 
are  anticipated  from  the  proposed  plsn 
of  sctivities.  In  identifying  outcomes, 
the  offieror  should  also  explain  how  it 
will  collect  data,  document  results  and 
use  these  results  in  ongoing  woricing 
relationships  with  members. 

5.  Capability.  The  offeror  should 
demonstrate  the  capabilify  of  the 
organizstion  and  the  key  staff  assigned 
to  undertske  the  ytotk.  plan,  including 
examples  of  prior  related  efforts  that 
demonstrate  success  in  providing 
outreach  and  capadfy  building  of 
member  firms. 
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V.  Application  Submittal 

Applicants  must  submit  an  original 
and  three  (3)  copies  of  their  proposal. 
The  applications  shall  be  divided  into 
two  distinct  parts:  Part  I— which 
contains  Standard  Form  (SF)  424. 
"Application  for  Federal  Assistance," 
(Appendix  A)  and  "Budget  Information 
Sheet,"  (Appendix  B).  All  copies  of  the 
SF  424  must  have  original  signatiues  of 
the  designated  fiscal  agent.  Applicants 
shall  indicate  on  the  SF-424  the 
organization's  IRS  status.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
17.249.  In  addition,  the  budget  shall 
include— on  a  separate  page(s) — a 
detailed  cost  break-out  of  each  line  item 
on  the  Budget  Information  Sheet  Part  II 
shall  ccratain  the  program  narrative  that 
demonstrates  the  applicant's  plan  and 
capalMlities  in  accordance  witii  the 
evaluation  criteria  contained  in  this 
notice.  Applicants  must  describe  their 
plan  in  light  of  each  of  the  Evaluation 
Criteria.  No  cost  data  or  reference  to 
price  shall  be  included  in  this  part  of 
the  application.  Applicants  must  limit 
the  program  narrative  section  to  no 
more  than  30  double-spaced  pages,  oo 
one  side  only.  This  includes  any 
attachments.  AppUcations  that  fell  to 
meet  the  page  limitation  requirement 
will  not  be  considered. . 


VI.  Late  AppUcations 

Any  spplication  received  after  the 
exact  date  and  time  specified  for  receipt 
at  the  office  designsted  in  this  notice 
will  not  be  considered,  unless  it  is 
received  before  awards  are  made  and    , 
it — (a)  Was  sent  by  registered  or 
certified  mail  not  later  than  the  fifth 
calendar  day  before  die  date  specified 
for  receipt  of  applications  (e;g..  an 
application  submitted  in  response  to  a 
soUcitation  requiring  receipt  of 
applications  by  the  20th  of  the  month 
must  have  been  mailed/post  marked  by 
the  15th  of  that  month):  or  (b)  Was  sent 
by  the  U.S.  Postal  Service  Express  Mail 
Next  Day  Service  to  addresses  not  later 
than  5:00  P.M.  at  the  place  of  mailing 
two  working  days  prior  to  the  date 
specified  for  receipt  of  applicatrons.  The 
term  "working  days"  excludes 
weekends  and  Federal  holidays.  The 
term  "poet  marked"  means  a  printed, 
stamped  or  otherwise  placed  impression 
(exclusive  of  a  postage  meter  machine 
impression)  that  is  reiadily  identifiable, 
without  further  action,  as  having  been 
supplied  or  affixed  on.the  date  of 
mailing  by  an  employee  of  the  U.S. 
Postal  Service. 

Vn.  Hand  Delivered  Proposals 

It  is  preferred  that  applications  be 
mailed  at  least  five  days  prior  to  the 


closing  date.  To  be  considered  for 
funding,  hand-delivered  applications 
must  be  received  by  4:00  P.M..  (Eastern 
Time),  on  the  closing  date.  Telegraphed 
and/or  faxed  applications  will  not  be 
honored. 

Failure  to  adhere  to  the  above 
instructions  will  be  s  basis  for  a 
determination  of  nonresponsiveness. 
Overnight  express  mail  from  carriers 
other  than  the  U.S.  Postal  Service  will 
be  considered  hand-delivered 
applications  and  must  be  received  by 
the  above  specified  date  and  time. 

VZff.  Funding  AvmldbiUty  and  Period  of 
Paformance 

The  Departments  expect  to  make  up 
to  5  awards  with  a  mairimiim  total 
investment  tar  these  pro|ects  of  $6 
million.  The  period  of  performance  will 
be  for  24  months  from  the  date  the  grant 
is  awarded.  The  Departments  may,  at 
their  option,  provic^  additional  funds 
for  a  tltird  year  at  a  lower  level  of 
funding,  depending  upmi  fund 
availability  and  performance  of  the 
awardee. 

DC.  Review  Process 

A  careful  evaluation  of  applications 
will  be  made  by  a  technical  review 
panel,  who  will  evaluate  the 
applications  against  the  criteria  Usted 
below.  The  panel  results  are  advisory  in 
nature  and  not  Unding  on  the  Grant 
Officer.  The  government  may  elect  to 
award  the  grants  with  or  without 
discussions  with  the  offeror.  In 
situations  without  discussions,  sn 
aiward  Mrill  be  based  on  the  offeror's 
signature  on  the  SF  424.  which 
constitutes  a  binding  offer.  Awards  will 
be  those  in  the  best  interest  of  the 
Government. 

Evaluation  Criteria 

1.  The  extent  to  which  the 
organization  represents  a  critical  mass 
of  employers  within  a  growth  industry. 
(25  Points) 

•  Is  this  the  lead  organization  for  the 
industry? 

•  Is  this  a  growth  industry? 

•  Is  this  an  industry  in  v^ch  thme  is 
already  significant  partidpaticm  in  wink 
place  experiences  for  teachers  and/or 
students? 

•  Does  the  industry  offer  jobs  that 
provide  pathwajrs  to  high  wage  careers? 

•  Is  the  industry  and/or  lead 
organization  currently  involved  in  the 
development  and  use  of  skill  standards 
within  education  and  tndnihg  systems? 

2.  The  extent  to  which  the  proposed 
plan  will  leverage  the  infrastructure  of 
a  national  indusby  or  trade  association 
in  (wder  to  reach  a  critical  mass  of 


employers  who  will  participate  in  and 
benefit  from  STW.  (  25  Points) 

•  Is  the  plan  specific  as  to  the 
activities  proposed  and  how  these 
activities  will  jresult  in  broad  employe  . 
partidpaticm? 

•  Does  the  proposal  deariy 
demonstrate  how  the  activities  proposed 
will  bring  employer  partidpation  in 
STW  systems  to  scale? 

•  Does  the  plan  dearly  demonstrate 
how  the  organization  plans  to  build 
upon  existing  venues  for  reaching 
member  firms? 

•  Are  the  outcomes  proposed  specific 
and  realistic? 

3.  The  extent  to  which  the  ]m>posal 
addresses  the  system-building  elements 
ofSTW.  (25  Points) 

•  Is  it  dear  how  other  critical  • 
stakeholders  will  be  involved  at  the 
State  and  local  levels? 

•  Does  the  proposal  address  how  the 
activities  will  conned  with  State  and 
local  STW  system  initiatives? 

•  Does  the  proposal  include  how  tt»<y 
projed  will  relate  to  other  industry 
assodatimis  and  Inisiness  coaliti«>s7 

•  Does  the  proposal  address  the 
activities  thai  connect  employers  with 
schools  at  the  local  level  and  how  these 
activities  will  be  accomplished? 

•  Does  the  proposal  address  how  the 
activities  will  conned  and  leverage 
other  national  initiatives  which  prtMnoto 
industry  involvement  in  the 
development  and  use  of  skill  standardSf 

4.  The  extent  to  which  the  proposed 
plan  is  likely  to  produce  sustainable 
employer  engagement  in  STW  after  the 
facferal  mvastment  has  ended.  (25 
Points) 

•  Is  there  evidence  of  non-giant 
funding  that  amplifies  the  federal 
investment  and  that  is  likely  to 
contribute  to  sustaining  the  projed's 
impad? 

•  Is  the  pn^Ktsal-spedfic  ss  to  the 
business  needs  and  prt^lems  that  the' 
proposed  activities  ate  designed  to 
address? 

X.  Reporting  Requirements 

Applicants  seleded  as  grantees  will 
be  required  to  provide  the  following 
information: 

A.  To  fedlitate  exchange  of 
information,  the  Departments  expect  to 
convene  grantees  for  meetings  of 
approximately  one-day  duration  on  a 
quarterly  basis.  It  is  antidpated  that  half 
the  meetings  will  be  in  Washington, 
D.C.,  and  the  remaining  at  locations  to 
be  determined. 

B.  Soni-annual  progress  reports  in  a 
format  to  be  determined. 

C  Standard  Form  269,  Financial 
Status  Report  Form,  on  a  quarterly  basis. 
D.  FiiaaJ  Projed  Report 
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SigMd  St  Wathioglon,  D.C.  thia  2nd  day 
ofDnaib«1097. 
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mSTRUCnONS  for  the  SF  424 
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I. 


S6n*CSpHdUl((My. 

Dale; 

State  if  applicaUe)  A 
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Legal  name  ot  appGcant,  aaaae  of  pihuaiy 
ocfuiizatiooal  inic  wkidi  win  uodeitake  thii 
SMHtaBoe  aciMty,  ooaiplele  adrfras  of  tin 
applicant,  and  name  and  telephone  ni— brr  of  the 
peisoa  to  oootact  o«  Mattcn  related  to  tlw 


EaCer  Employer  Itfeatificatioa  Number  (EIN)  at 
1  Dj  me  mmnmi  nevvrnK  anvne. 
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PART  II    -   BVPOET  INFOmiATICai 
SECTION  A   -  Budgmt  Stunmaxy  by  CMfgorimm 


(A) 

(») 

(C) 

1 .      PmrmonnBl 

$ 

2.      Fringm  BmnBfita(Rmt»          %) 

3.      rravtti 

. 

4 .      Sqalpmmot 

5.      Supplimm 

** 

6.      Contrmatuml 

7.      Othmr 

8.      Total,   Diroce  Coat 
(Linea  1    through   7) 

$ 

9.      Indirect  Coat(Rmt0            %) 

10,    Training  Coat/8tipanda 

11.    TOTAL  Funda  Raqumatad 
(Linaa  8  through  10) 

$ 

BECnOH  B  -  Coat  Sharing/  Hatch 

Summary  (if  i 
(A) 

■ppropiri«t«> 
(B) 

(C) 

1.    Caah  Contribution 

2.   In -Kind  Contribution 

$ 

3.    TOTAL  Coat  Sharing  /  Match 
(Rata          %) 

$ 

', 

HOTS: 


Uaa   Coluazr  A  to  racord  funda  raquaatad  for  tha  initial  pariod  of 
parformanca   (i.a.    12  montha,   18  montha,   ate);   Coluam  B  to  raeozti 
ahangaa   to  Column  A   (i.a.   raquaata  for   additional  funda  or  liiia 
itam  changaa;   and  Column  C   to  racord  tha   totals  (A  plum  B). 


(INSTRUCTIONS   ON  BACK  OF  FORM) 
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TKMTKPCTJOIW   FOR   PART  II    -   BUPQtT  ZJirQFM^TIQff 


amCTIOH  A   -  Budgmt  Svammry  by  CMtmgorlmm 


1.  Ptrioanf  ^  •      show  aalariea  to  be  paid  for  project  peraonnel. 

2.  Fringe  Bmnmfitm:     Indicate  the  rate  and  amount  of  fringe  benefits. 

3.  Travel :     Indicate  the  amoimt  requested  for  staff  travel.      Include 
funds  to  cover  at  least  one  trip  to  Washington,   DC  for  project 
director  or  designee. 

4.  AiuLflMBtL'      Indicate   the  cost  of  non- expendable  personal  property 
that  has  a  useful  life  of  more  than  one  year  with  a  per  unit  cost  of 
$5,000  or  wore. 

5.  auBoliem :      Include  the  cost  of  consumable  supplies  and  materials  to  Be 
used  during  the  project  period. 

6.  ggatrigtWli  -      Show  the  amount   to  be  used  for    (1)  procurement  contracts 

(except  those  which  belong  on  other  lines  such  as  supplies  and 
equipment);   and   (2)    sub- contracts/grants. 

7.  Other:      Indicate  all  direct  costs  not  clearly  covered  by  lines  1 
through  6  above,    including  consultants. 

B.        Ttotal,   Dirmet  Costs:     Add  lines  1   through  7. 

9.  Ifltfirrr^  Coats:     Indicate  the  rate  and  amount  of  indirect  costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 

10.  TTMinina  /Stlomnd  Cost:'    (If  allowable) 

11.  Ttofcal  Frndmrml   f"||tff  f^rneated :      Show  total  of  lines  8  through  10. 


8ECTI0M  B  -  Cost  Bharing/Matching  Summary 

Indicate  the   actual  rate  and  amount  of  cost  sharing/matching  when 
there  ia  a  ooat  mharing/matebing  requirement.      Also  include  percentage 
of   total  project  cost  and  indicate  source  of  cost  itharing/matching 
funds,   i.e.   other  Federal  source  or  other  Won -Federal  aource. 


PLEASE  mCLUDE  A  DETAILED  COST  AMALTSIB  OF  EACH  LINE  ITEM. 


(FR  Doc.  97-32206  Fllsd  12-S-97: 8:4S  ami 
I  oooc  4»i«-a»-c 
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NATIONAL  AERONAUTICS  AND 
SPACE  AOMNttTRATION 

[Netioe  97-168] 

Notice  of  Proopoctlve  Pstant  Ucmim 

AOBICV:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 


f:  NASA  hereby  gives  notice 
that  Power  ECBciency  Corporation  of 
Hackensack,  New  Jersey,  has  applied  for 
an  exclusive  license  to  practice  the 
inventions  described  and  claimed  in  the 
following  patents:  4.266,177,  entitled 
"POWER  FACTOR  CONTROL  SYSTEM 
FOR  A.C.  INDUCTION  MOTORS"; 
4,404,411  entitled  "MOTOR  POWER 
FACTOR  CONTROLLER  WITH  A 
REDUCED  VOLTAGE  STARTER", 
4.417.190  entiUed  "CONTROL  SYSTEM 
FOR  AN  INDUCTION  MOTOR  ENERGY 
RECOVERY";  4.426.614  ENTITLED  ' 
"PULSED  THYRISTER  TRIGGER 
CONTROL  CKCUrr";  4.433,276 
entiUed  "MOTOR  POWER  CONTROL 
CIRCUIT  FOR  AX:.  INDUCTION 
MOTORS".  4.459.528  entitled  "PHASE 
DETECTOR  FOR  THREE-PHASE 
POWER  FACTOR  CONTROLLER",  and 
4.460,998  mtitied  "THREE-PHASE 
POWER  FACTOR  CONTROLLER  WITH 
INbmDUAL  EMP  SENSING;";  each  of 
which  are  assigned  to  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Marshall  Space  Flight  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  February  9. 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  L,  Broed,  Jr.,  Patent  Counsel, 
Manhall  Space  Flight  Center.  Mail  Code 
CCOl.  Huntsville.  Alabama  35812, 
telephone  (205)  544-0021.  fax  (205) 
544-0258. 


Dated:  Dacembar  1. 1997. 
Bdw  vd  A.  Fraokla. 
Ceiwml  Counsel. 
(FR  Doc.  97-32205  Piled  12-»-97: 8:45  am) 

iUJNO  COM  7S10-ei-M 


NATIONAL  COMMUNICATIONS 
SYSTEM 

Ttttocommunications  Sarvice  Priority 
System  Ovsrsight  Committss 

AQBICY:  National  Communications 

System  (NCS). 

ACTION:  Notice  of  meeting. 

A  meeting  of  the  Telecommunications 
Service  Priority  (TSP)  System  Oversight 


Committee  will  convene  Tuesday, 
January  27. 1998  from  9  a.m.  to  4UK) 
p.m.  The  meeting  will  be  held  at  The 
Qtadel  in  Charleston.  SC. 

— Ofiening/ Administrative  Remarks 
— Status  of  the  TSP  Program 
— ^Wcnking  Group  Reports 
— CPAS  Progrun  Update 

Anyone  interested  in  attending  or 
presenting  additional  information  to  the 
Committee,  please  contact  LCDR  Angela 
Abrahamson.  Manager,  TSP  Program 
Office.  (703)  607-4930,  or  Betty  Hoskin 
(703)  607-4032  by  January  15. 1996. 


FedmalBBgiater  Liaison  Officar,  National 
Communications  System. 
[FR  Doc.  97-32099  Filed  12-8-47;  •.-45  am] 
MUNG  COM  latS-W-M 


NATIONAL  SaENCE  FOUNDATION 

Notics  of  PsfuiHs  ISMMd  Undsr  tho 
Antarctic  ConssrvMon  Act  ol  1978 

AOBICV:  National  Science  Foundation. 
ACTKM:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978. 
Public  Law  9S-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 

FOR  FURTHER  MFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  OfBce. 
Office  of  Polar  Programs,  Rm.  755. 
National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
SUPPI-EMBITARY  MFORMATION:  On 
October  30, 1997,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Kegbter  of  permit  applications 
received.  A  permit  was  issiied  on 
December  3, 1997  to  the  following 
applicant 

Oiarlsa  R.  Steanu,  Pannit  Na  9fr-017 

NeeaBe  G.  Kenneoy, 

Permit  Officer. 

(FR  Doc.  97-32208  Filed  12-8-97;  8:45  am] 

i«.UNa  COM  7HS-0t-«l 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Mooting 

Agenda — National  Transportation  Safety 
Board 


STATUS:  Open. 

MATTBISTOBE 

6789C    Pipeline  Accident  Rqmrfc 
Propane  Gas  Explosion,  San  Juan  Gas 
Company,  Inc./Enron  Corp.,  San  Juan. 
Puerto  Rico,  November  21, 1996. 

6931    Safety  Study:  Protecting  Public 
Safety  Through  Excavation  Damage 
Preventi(m. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
314-6100. 

FOR  MORE  SrORMATION  CONTACT:  Ray 
Smith,  (202)  314-6065.. 

Dated:  Deoambar  5. 1997. 
KajrSadlh. 

Ahemata  Federal  RagiatarUaisoa  Officer. 
[FR  Doc.  97-32362  FUed  12-5-97;  2:33  pm) 


I  DATE:  9:30  a.m.,  Tuesday, 
December  16. 1997. 

PLACE:  The  Board  Room,  5th  Floor,  490 
L'Enfant  Plaza,  SW.,  Washington.  DC 
20594. 


NUCLEAR  REGULATORY 

tDodwiNaSO-Mag 

NorthSMt  Nudosr  Ensrgy  Corapsny 
(Mlllilona  Muclsor  rowor  HsMon,  Unil 
No.  1)!  Exomptton 


The  Northeast  Nuclear  Energy 
Company  (NNECO  or  licensee)  is  the 
holder  of  Facility  Operating  License  No. 
DPR-21.  which  authorizes  operation  of 
Millstone  Nuclear  Povm  Station.  Unit 
No.  1  (MNPSl),  at  a  rated  power  level 
not  in  excess  of  2011  megawatts 
(diermal).  MNPSl  is  a  boiling  water 
reactor  located  at  the  licensee's  site  in 
New  London  County,  Connecticut  Tlie 
license  provides  among  other  thin^i. 
that  it  is  subject  to  all  rules,  regulations, 
and  orders  of  the  U.S.  Nuclear 
R^ulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  eOBcL 


Sectioiu  IILD.2.(a)  and  in.D.3  of 
Option  A  of  Appendix  J  to  Title  10  of 
the  Code  of  Federal  Regulations  (10 
CFR)  part  50  require  the  performance  of 
local  leak  rate  (Type  B)  and  containment 
isolation  valve  (l^pe  C)  tests  (hereafter 
collectively  refBrrad  to  as  local  leak  rate 
tests  (LLRT))  at  intervals  no  greater  dian 
2  yean.  By  letter  dated  October  16, 
1997,  NNECO  requested  a  one-time 
scheduler  exemption  firom  the 
reqturement  to  perform  these  tests  at 
intervals  no  greater  than  2  yean,  llie 
requested  exemption  would  permit 
NNECO  to  delay  performing  the  Type  B 
and  Type  C  tests  until  startup  from  the 
current  Cycle  15  refueling  outage 
(RF015).  RF015  is  currentiy  scheduled 
to  end  in  Jime  1998. 


•4896 
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The  licensee  requeated  the  exemption 
pursuant  to  10  CFR  50.12.  This 
regulation  allo«irs  the  Commission  to 
grant  exemptions  from  the  requiiements 
of  10  CFR  part  50  which  are 
"(aluthorized  by  law,  will  not  present 
an  undue  risk  to  the  public  health  and 
aiilty.  and  are  consistent  with  the 
common  defsnae  and  security." 
However,  the  "Commission  will  not 
coBsider  granting  an  exemption  unless 
special  cimunstancas  are  present." 
Section  50.12(aM2)  lisU  the  criteria  for 
Qualifying  as  a  special  circumstance.  On 
the  basis  of  the  information  submitted 
by  the  Ucensee.  the  NRC  staCF  evaluated 
the  licensee's  request  against  10  CFR 
50.12(aK2Xii).  which  states 
"(alpplication  of  the  regulation  in  the 
particular  circumstances  would  not 
serve  the  undarlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule." 

m 

The  underlying  purpose  of  the 
requirement  to  peHbrm  Type  B  and 
Ty|M  C  testing  at  intervals  not  to  exceed 
2  years  is  to  protect  the  public  by 
assuring  that  leakage  through  the 
primary  reactor  containment  does  not 
exceed  allowable  values.  The  licensee's 
facility  is  currently  in  an  extended 
outage.  During  this  outage,  primary 
containment  integrity  is  not  required  to 
be  maintained.  The  primary 
containment,  along  with  the  emergency 
core  cooling  system,  was  designed  to 
limit  the  offsite  doses  to  values  less  than 
those  specified  in  10  CFR  Part  100  in 
the  event  of  a  break  in  the  primary 
system  piping.  Thus,  containment 
integrity  is  required  whenever  the 
potential  for  loss  of  the  primary  raactor 
I  integrity  could  resui^  in 
It  ofEsite  doses.  Concern  about 
such  a  condition  exists  whenever  the 
reactor  is  critical  and  above  atmospheric 
pressure.  In  this  caae.  MNPSl  has  been 
shut  ciown  for  an  extended  period  of 
tioM  and  primary  containment  integrity 
is  not  required.  Primary  containment 
integrity  «vill  not  be  required  until 
MNPSl  restarts  (ctirrently  scheduled  for 
June  1908).  As  long  as  MNPSl  remains 
shut  down,  containment  integrity  is  not 
required  and.  therefore,  testing  for 
oontatament  integrity  is  not  required  to 
adequalaly  protect  the  public.  The 
public  will  continue  to  be  adequately 
protected  as  long  as  the  Type  B  and 
"Type  C  testing  is  satisfoctorily 
completed  prior  to  restarting  from 
RF015. 

IV 

On  the  besis  of  the  above  discussion, 
the  staff  finds  that  the  licensee's  request 


for  exemption  is  authorized  by  law,  will 
not  present  an  undue  risk  to  the  public 
heeith  and  safipty.  and  is  consistent  with 
the  common  defense  and  security  as 
specified  in  10  CFR  S0.12(aXl). 
Additionally,  the  staff  finds  that 
application  of  the  regulations  in  this 
particular  circumstance  would  not 
serve,  nor  is  it  necessary  to  achieve,  the 
underiying  purpose  of  the  rule. 
Therefore,  tlie  licensee's  requested 
scheduler  exemption  from  the  2-3rear 
testing  requirements  of  Sections 
III.D.2.(a)  and  IILD.3  of  Option  A  of 
Appendix  J  to  10  CFR  part  50  is  granted. 


Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  this  exemption  will  not  have  a 
significant  impact  on  the  environment 
(62  FR  63736). 

This  exemption  is  efliactive  upon 
iMMMDB  and  shall  expire  when 
containment  integrity  is  required  far 
startup  from  the  current  refueling 
outage. 

Dated  at  Rockvills.  Maiylaod,  this  2nd  day 
orDsoambarieB?. 


For  ths  Nuclear  Regulatory  Cammiasion. 

AcUmg  Dinctae.  Office  ofNudtarBtmetor 
(PR  Doc  97-32162  PUed  12-«-«7: 8:45  wn] 


NUCLEAA  REGULATORY 


SunsMne  Act 


MtMCr  HOLOMO  TNi  IftltlU.  Nuclear 
Regulatory  Commission. 

DATE:  Wedcs  of  DeoMDhar  S.  IS.  22,  and 
29, 1997. 

MACE:  Commissioners'  ConiiBrence 
Room.  11555  Rockville  Pike.  Rockville. 
Maryland. 

tr  ATUK  Public  and  Cloaed. 

MATTim  TO  m  COIWWIMD. 

Wgek  (^  December  8 

Thursday.  December  11 

2:00  p.m.— Affirmation  Session  (public 
meeting) 

■.  Final  Rule— Deliberate  Misconduct 
by  Unlicensed  Persons 

b.  Order  Denying  a  Motion  to  Quash 
Six  Subpoenas  Issued  by  the  Office 
of  Investigations  (Contact:  Bob 
McOaker,  301-415-1651) 

2:05  p.m. — Briefing  on  Investigative 
Matters  (Qoaed    Ex.  5  A  7) 


Friday.  December  12 

9:00  a.m. — Meeting  with  Northeast 
Nudeer  on  MUlstone  (Public 
meeting)  (Contact:  Bill  Traven. 
301-41S-1200) 

Week  of  December  15— Tentative 

Wednesday,  DecemlMr  17 

2:00  pun. — Briefing  on  Integratfam  and 
Bvaluaticm  of  Results  from  Reosot 
Leesons-Leemed  Reviews 
(including  50.09    Process 
Improvements)  (public  meeting) 
(Contact:  Eileen  McKenna.  301- 
415-2189) 

3:30  pan. — Affirmation  Seasim  (puUic 
meeting)  (If  needed) 

Thursday.  December  16 

10:00  a.m.— Meeting  with  Advlaoiy 
Committee  <m  Nudeer  Waste 
(ACNW)  (public  meeting)  (Contact: 
John  Larkins.  301-41S-7960) 

Week  of  December  22— Tentative 

There  are  no  nwetingi  the  week  of 
Derember  22. 


Week  of 


29— Tentative 


There  are  no  maetingi  the  week  of 
Dacembar29.  # 

*  The  achedule  for  comardasion 
meetings  is  subject  to  change  on  shott 
notice.  To  verify  the  status  of  meetingi 
call  (recording)— (301)  415-1292. 
Contect  person  for  more  information: 
BiUHiU  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at: 


http://www.nrc.gov/SBCY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subecribers;  if  3rou  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch.  Washington.  D.C  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  pleese  soikI  an 
electronic  message  to  wmhAuc.gov  or 
dk¥r#nrc.gov. 

Dstsd:  December  4. 1997. 
WUUasi  M.  Hill.  Ir.. 
SBCY.  Tracking  Cffficar.  Offkse  of  the 
SecreUuy. 
(FR  Doc  97-32274  Piled  12-»-97: 10-.27  am) 
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NUCLEAR  REGULATORY 


tPeelMl  Me.  50-8671 

FL  8L  Vrarin  Nudesr  GeneraAlnQ 
Station:  Cloalng  of  Local  Public 
Document  Room 

Notice  is  hereby  given  that  the 
Nuclear  RegtUatory  Commission  (NRC) 
is  dosing  the  local  public  dociunent 
room  (LF1)R)  for  records  pertaining  to 
the  Ft  St  Vrain  Nudeer  Generating 
Station  located  at  the  Weld  Library 
District  Lincoln  Park  Branch.  Greeley, 
Colorado,  efiiectiva  December  21. 1997. 

This  Library  has  served  as  the  LPDR 
for  the  Ft  St  Vrain  Nuclear  Generating 
Station  for  17  years.  The  decision  to 
officially  dose  the  LPDR  was  made 
since  the  NRC  has  terminated  the  Ft  St 
Vrain  operating  license  and  releesed  the 
deconuniasioiMd  site  for  unrestricted 
use.  Therefore,  efbctive  IDecember  21. 
1997.  the  LPDR  will  be  closed. 

Persons  now  interested  in  information 
pertaining  to  this  focUify  or  any  other 
NRC  activify  may  contact  the  NRC 
Public  Document  Room  by  calling  toll- 
free  1-600-397-4209  or  writing  to  NRC 
Public  Document  Room.  Washtaigton, 
D.C  20555-0001. 

Dated  at  Rockville.  Man^and.  this  4th  day 
ofDaoaiBbsrl997. 


For  the  Nuclear  Ragulatory  Conunission. 
RbsmU  A.  Pewell. 

Chief,  Freedom  oflnfonnation/Locai  Public 
Document  Room  Branch,  Information 
Management  Dtviakm,  (^fice  of  the  Chief 
bifonnation  Officer. 

(FR  Doc  S7-32iei  Filed  12-»-«7: 8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 


Na  36-267861 


HHngs  Under  tiM  PuMIc  Utility  Holding 
Company  Act  of  1935,  as  Amandad 

fAcn 

Daoember  3, 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
writh  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  appIication(s) 
and/or  declaration(8)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application's)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 


Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declarati(Hi(s) 
should  submit  their  views  in  writing  by 
December  28, 1997,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(8)  at  the  addrns(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hwrtng  shall 
identify  spedfiolly  the  issues  of  &ct  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  efbctive. 

Coaectiv.etaL 

(70-9095] 

Conectiv,  Inc.  ("Conectiv"),  ikot     - 
currently  subject  to  the  Act*  Delmarva 
Power  ft  U^t  Company  ("Delmarva"), 
a  public  utilify  company,  and  its 
subsidiaries,  Delmarva  Industries,  Inc., 
Delmarva  Energy  Co.,  and  Support 
Conectiv.  Inc.  ("Support  Conectiv"),  all 
located  at  800  King  Street  Wilmington. 
Delaware  19899-0231;  Delmarva 
Services  Company,  Conectiv  Services, 
Inc.  Conectiv  Communications.  Inc.. 
Delmarva  Capital  Investments.  Inc.,  DQ 
I,  Inc..  Da  n.  Inc..  Delmarva  Capital 
Technology  Co.,  DCTC-Bumey,  Inc., 
Pine  Grove,  Inc.,  Pine  Grove  ijmrffill, 
Inc.,  Pine  Grove  Hauling  Company, 
Delmarva  Capital  Realfy  Company, 
Christiana  Capital  Management,  Inc. 
Post  and  Rail  Farms,  Inc..  Delmarva 
Operating  Services  Company,  DelStw 
Operating  Company,  DelWest  Operating 
Company,  DelC^  Operating  Company, 
Conectiv  Solutions,  Inc..  Conectiv 
Enterprises.  Inc..  and  Conectiv  Energy, 
In&.  all  located  at  252  Chapman  Road. 
P.O.  Box  6066,  Newark.  Delaware 
19714:  Atlantic  City  Electric  Company 
("Atlantic  Electric"),  a  public  utility 
holding  company  currently  rlaiming  an 
exemption  from  regulation  under 
section  3(aMl)  of  the  Act  from  all 
provisions  except  section  9(aK2),  and  its 
subsidiaries,  Deepwater  Operating 
Company,  Atlantic  Energy  Enterprises, 
Inc.,  and  Atlantic  Energy  International, 
Inc.,  all  located  at  6801  Black  Horse 
Pike.  Egg  Harbor  Township.  New  Jersey 
06234;  ATE  Investment  Inc.,  Atlantic 
Generation.  Inc.  Pedrick  Limited,  Inc., 


Pedrick  General,  Inc..  Vineland  Limited. 
Inc..  Vineland  General,  Inc.,  Atlantic 
Southern  Propoties,  Inc.,  Atlantic 
Thermal  Systems.  Inc.,  Atlantic  Jersey 
Thermal  Systems.  Inc.,  ATS  Operating 
Systems.  Inc..  CoastalComm.  Inc. 
Atlantic  Energy  Technology,  Inc., 
Binghamton  General,  Inc..  Bin^iamton 
Limited.  Inc.,  The  Earth  Exchange.  Inc. 
and  Atlantic  Paxton  Cogmeraticm.  Inc. 
all  located  at  5100  HanUng  Highway, 
Mays  I  .ending.  New  Jersey  08330 
(coUectively,  "Applicants"  or  "Conectiv 
System"),  have  filed  an  qiplication- 
delcaretion  under  sections  6,  7.  9, 10. 12 
and  13  under  the  Act  and  rules  43. 45. 
46.  and  54  under  the  Act 

Conectiv  has  previously  filed  an 
application-declaraticm  with  the 
Commission  tmder  section  9(aX2)  of  the 
Act  seeking  aj^rovals  relating  to  the 
proposed  acquisition  by  Conecdv  of 
securities  of  Delmarva.  and  merger  into 
Conectiv  of  Atlantic  Energy.  Inc. 
("Atlantic"),  parent  of  Atlantic  Electric 
(collectively,  these  transactions  are 
reCarred  to  as  the  "Merger"),  and  for 
other  related  transactions  incliiding  the 
formation  of  Support  Conectiv  as  a 
subsidiary  service  company  in 
accordance  with  the  provisions  of  rule 
88  under  the  Act  A  notice  of  the  Merger 
0-1  was  issued  on  October  3, 1997 
dfflAR  No.  26763).  Each  of  the  entities 
that  will  be  directly  and  indirectly 
owned  subsidiaries  of  Conectiv  upon 
consummation  of  the  transactions 
described  in  the  Merger  U-1  is  referred 
to  individiially  as  a  "Subsidiary"  and 
collectively  as  "Subsidiaries".' 
Following  the  consummation  of  the 
Mnger,  Conectiv  will  have  two  utility 
subsidiaries,  Delmarva  and  Atlantic 
Electric  (the  "Utility  Subsidiaries").  All 
of  Conectiv's  direct  and  indirect 
Subsidiaries,  other  than  the  Utility 


'  AppUcanU  ctate  thai  tat  purpoMS  of«ectiotwia 
the  applicalioo-dadatalioa  ralated  to  noD-utility 
finanring.  guanntaM,  rhaayw  in  capital  atock  at 
«yhoUy.owDed  subaidiaiiaa,  and  divldand*  out  of 
capital  or  unearned  suiphia  by  noo-utility 
wihridiariet.  the  tenna  "Subaidiary"  and 
"Subaidianaa"  ahaU  abo  include  other  direct  or 
indirect  subeidiariea  tliat  Conectiv  may  iorm  aftar 
the  Maigei  with  either  the  appcoval  of  the 
Commiasion,  under  the  Rule  58  axaeiptioB  or  under 
Section  34  of  the  Act.  Thus,  future  Rule  5S  and 
exempt  telecommunication  nrwipinitt  ("ETCt'O  an 
included  in  the  term  "Subaidiariaa"  far  parpoaaa  of 


'Conectiv  will  ragiatar  aa a  hnlding  company 
under  the  Act  upon  conwimmatioo  of  the 
tianaaction*  contemplated  in  File  hio.  906S 
("M«ia»U-l"). 


Applicant!  also  state  that  for  purposes  of  i 
in  the  Form  U-1  related  to  the  Money  Pool  the 
terma  "Subsidiary"  and  "Subsidiaries"  will  only 
include  thoee  compenies  specifically  named  on  the 
oo««r  and  aignature  pagaa  of  the  applicatiaii- 
declaiatioB  and  apadficaDy  axduda  Conectiv 
Coeununicatioiia,  Inc.  and  CoaalalComm..  Inc.  both 
wholly-owned  ETCs.  Applicants  further  request  the 
Comnitsaion  to  reesrva  juriadictiao  over  the 
participation  in  the  Conectiv  flyataui  Money  VvA  of 
future  companies  formed  by  Conectiv. 


64698 
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SubaidtefiM  ahali  be  referred  to  a» 
"Non-Uttlity  Subeidiariee." 

Applicants  propoee  to  enter  into 
numerous  types  of  financing 
transactions  to  meet  Conectiv'i  capital 
requirements  immediately  following  the 
Mernor  and  to  plan  hituie  financing. 
Applicants  request  authoriaatioo  to 
engige  in  the  nnanring  transactions 
through  December  31.  2000 
("Authorization  Period")  i 
below. 

niMflngi  by  eech  Applicant  will  be 
enbfeot  lo  the  following  limitations:  (i) 
the  effective  cast  of  money  on  long-term 
debt  tecuritias  will  not  exceed  300  besis 
points  over  compeiable  term  U.S. 
Treesuiy  securitias  and  the  eflective 
cost  of  money  on  short-term  securities 
will  not  exceed  300  besis  points  over 
the  comperable  tenn  London  Interbank 
Ofiwed  Rate:  (U)  maturity  of 
indebtedness  will  not  exceed  SO  yeers; 
(iii)  the  underwriting  foes,  commissions, 
or  similar  remuneration  peid  in 
connection  with  the  issue,  sale  or 
distribution  of  a  security  will  not  exceed 
5%  of  the  principal  amount  of  the 
financing:  and  (iv)  Conactiv  represents 
that  at  all  times  during  the 
Authorixation  Period  its  common  equity 
will  be  at  least  30%  of  its  consolidated 
capitalixation. 

The  proceeds  from  the  sele  of 
•ecurtties  in  external  financing 
transactions  will  be  used  for  general  and 
corporste  purposes  inchidlng:  (i)  the 
financing  of  capital  expenditures  of  the 
Coaectiv  System:  [ii]  the  financing  of 
working  capital  requirements  of  the 
Conectiv  System:  (iii)  the  acquisition, 
letireaent,  or  redemption  of  existing 
securities:  and  (iv)  direct  or  indirect 
investment  in  companies  authorised 
under  the  Merger  U-1  and  in  other  rule 
58  companies  and  ETCs. 

1.  Conectiv  External  Financing 

a.  Ck>mmon  Stock.  Conectiv  requests 
authorization  to  issue  common  stock, 
par  value  $0.01  per  share,  up  to  an 
aggregate  amount  of  $500  million.  Of 
this  amount,  Conectiv  propoaea  that 
$100  million  be  issued  as  consideration 
fior  the  acquisition  by  Conectiv  or  a  Non- 
Utility  Subsidiary  of  securities  of  a 
business  (the  acquisition  of  which  is 
exempt  under  rule  5S  or  section  34  of 
the  Act,  or  which  has  been  authorized 
in  the  Merger  U-1).  Conectiv  requests 
authorization  to  issue  up  to  10  million 
shares  of  Conectiv  conunon  stock  (or 
options  to  purchase  such  shares) 
pursuant  to  benefit  plans  and  the 
dividend  reinvestment  plan.  The 
number  of  shares  to  be  issued  under  the 
benefit  plans  will  not  exceed  5  million. 

b.  Long-term  Debt.  Conectiv  requests 
authorization  to  issue  long-term  debt 


securities  in  an  amount,  when 
combined  with  the  issuances  of 
common  stock  (other  than  for  benefit 
plans  or  the  Conectiv  Dividend 
Reinvestment  Plan),  not  to  exceed  $500 
million.  The  loc 
would  include 
medium-term  notes  iuued  under  an 
indenture  ("Conectiv  Indenture")  and/ 
or  borrowings  from  banks  and  other 
financial  institutions.'  Specific  terms  of 
any  borrowings  will  be  determined  by 
Conectiv  at  the  time  of  issuance  and 
will  comply  with  the  parameters  of 
financing  suthorization  stated  earlier. 

c.  Shixt-term  Debt.  Conectiv  requests 
authorization  to  tiave  outstanding  at  any 
earn  time,  up  to  $500  million  of  short- 
IHB  dabt  consisting  of  borrowings 
under  a  revolving  credit  fscility  with  a 
group  of  banks,  the  issuance  of 
commercial  peper  *  and  the  sale  of  bid 
aolBS  under  bid-note  agreements  ("Bid- 
NMa  AgreanMnts").'*  1^  short-tenB 


TW 


I  wUI  b«  uoMcurad  MM  and  will  tuak 
(Mm  Mcuritiw  I 
i  — d  th»  Ccwcth  r 
Cradll  Padlity  l4maA&d  Is  ioalDet»4 1 

*CoMcliT  ■wHclylw  aalviag  into  a  ravoMag 
cndh  hdUty  (iIm  'XJmdH  PscUky")  with  a  youp 
of  taato  oa  at  bafara  dM  WiKti««  data  of  Um 
MMfw  <■  oniw  to  Mpsy  (Kiattig  sMptioas  of 
cactain  Subaidiarisa.  A  poftloa  of  tha  OadM  Padlity 
OMjr  ba  uaad  to  auaport  laMan  of  oadii  iaavad  by 
CoMcUv  w  tha  SMbMloriaa  la  r 
ofhiHiawi  AUo.tr  a  UtiMty! 
OMaaaardai  papar.  U  May  bo  aaado  a  party  to  dta 
Oadh  Facility  m  a  backup  iw  tlia  i 


TWIala  in  latoBoatbaOadlt  Faculty  MO 
a>pai>ad  to  bo  baaad  am  a  Mpla  option  pridas 
farmla  M  IbUowr  (1)  prima  rata.  (2)  LOOR  plua 
a  bmiIb.  ot  (3)  CD  plaa  a  oaaifin.  Maturitlai  on 
looiM  Mate  Iba  LIBOR  rata  optioa  ara  aarpoctad  to 
bo  far  1.  2.  3  or  S  wMt^  MatMriHaa  OB  loaM  aadar 
iba  CD  rato  opttoa  aat  amctod  to  ba  fcr  30,  M.  M 
erIW  daja.  All  of  thoaa  loHia  will  ba  airidawiad 
by  ptoalaaory  aotaa.  It  la  axpaclad  tbat  tfaa  Ckadil 

"  -'"'J     "1  -I-Hll  11" '  -    - 

wWb  tboaa  cw>a— ds  rayii ad  by  baiA  laiidan  far 
wwap^ahto  bank  fadUtiaa.  Tb*  Ciodll  Facility  will 
ba  iiaaai  mail  dabt  of  Cooactiv  and  trill  rank  pan 
:  iaauad  iiadar  tba  Coaactiv 
I  ley  loat-tatM  aacuriUaa  laauad 
if  rrrlj  In  ^iialrf  nr  nthat  laiwrial  iaitlTinf  rnr 

II  la  anUdpalad  UmI  Hm  aola  of  eeauMTcial  papar 
will  ba  iB  aatabWabad  domaatlc  or  European 
rnwrlal  papar  toatkata.  It  will  ba  aold  to  doalara 
at  te  diacoual  at»  or  ooupoo  lato  par  annum 
piaaalUnt  at  tba  dato  of  laananra  far  comaaardal 
papar  of  CMaparabla  wmUty  aad  aMluritiat  aold  to 
ooauBardal  papar  daman  fanaralty.  IW  cwdit 
FOdUly  win  aarva  aa  backup  far  Cooactiv'a 
osmasmcM  papar  program. 

■Conactiv  raquaat  authotlsatiaa  to  amar  into 
individual  Bid-Noto  AgraaaaanU  with  ooa  or  mota 
banks  which  amy  or  may  not  ba  londara 
dMOodit  Facility.  Tb«  Bid-Nota  Ai^aaoMitU 
«rottld  parmit  Cooactiv  to  nagptiata  with  ooa  or 


debt  will  be  used  to  refimd  pre-Merger 
short-term  debt,  to  provide  for  the 
reissuance  of  pre-Merger  letters  of  credit 
and  to  provide  financing  for  general 
ctirporate  purposes,  worldng  capital 
retjuirements  and  Subsidiary  capital 
expandituraa  until  Itmg-term  financing 
can  be  t)htaiiied 

d.  Hedging  Traneactiont.  Conectiv 
requaeti  authorization  to  enter  into, 
perform,  purchase  and  sell  finanrJal 
instruments  intended  to  manage  the 
volatility  of  interest  rates,  including  but 
not  iimitwri  to  interest  rate  swaps,  capa. 
floors,  collan  and  forward  agreements 
or  any  other  similar  agreements. 
Conectiv  would  employ  interest  rate 
swaps  as  a  meaiu  of  prudentiy 
managing  the  lisk  associated  with  any  of 
its  outstanding  debt  issued  under  this 
authorization  by  (i)  txinverting  variable 
rats  dabt  to  fixed  rata  debt,  (ii) 
omverting  fixed  rate  tMit  to  variable 
rate  debt,  (iii)  limiting  the  impect  of 
changes  in  interest  rates  rssulting  from 
variable  rate  debt  and  (iv)  provitling  an 
option  to  enter  into  interest  rate  swap 
transactions  in  future  periods  for 
planned  issuances  of  debt  securities. 

2.  Subeidiary  Firtancing 

Applicants  reqtiest  authorization  for 
DelnMrva  to  iasue  up  to  $275  million  of 
short-t^m  dri>t  cxmsisting  of 
commercial  paper,  tmsecured  bank 
loans  and  borrowings  under  the 
Conectiv  system  money  pool.  These 
issue nrtts  of  securities  will  comply  with 
the  perameten  for  financing  described 
above.  Any  shcnt-term  borrowings  by 
Delmarva,  when  cximbined  with  short- 
term  borrowings  by  Conectiv,  will  not 
exceed  $500  million  at  any  time  during 
the  Authorization  Period.  In  addition 
the  Applicants  request  authorization  few 
the  Utility  Subsidiaries  to  enter  ielo 
hedging  transactions  of  the  same  t3rpe 
and  under  the  same  conditiOBS  as  those 
identified  above  for  Conectiv. 

3.  Other  Securitiee 

The  Applicants  request  authorizatitm 
to  issue  other  types  of  setnirities  within 
the  parametera  of  this  Application- 
Declaration  during  the  Authorization 
Period.  The  Applications  request  that 
the  Commission  reserve  jurisdiction 
over  the  issuance  of  additional  tjrpes  of 
securities. 

mora  bonka  lo  puirhaaa  promlaaory  notaa  ("Bid 


Nolaa")  diractly  from  Cooactiv.  The  Bid  Notaa 
would  boar  interast  rates  comparable  to  or  lower 
tksB.  thoaa  available  through  othar  forms  of  shoct- 
lltll  buiiuwbig  with  similar  terms  requested  in  tha 
appUcation-deciaratioa.  The  maturity  of  any  Bid 
Noto  would  not  axcaad  270  days. 
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4.  Guaranteee 

Conactiv  requests  authorisation  to 
anter  into  gusraotees,  ai)tain  latteis  of 
taedit,  enter  into  expense  agnements  or 
otherwise  provide  credit  siipport  with 
respect  to  the  obligations  of  Subsidiaries 
in  an  aggregate  amount  not  to  exceed 
$350  miUion.  In  edtlition,  the  Non- 
Utility  Subsidiaries  retjuest  authority  to 
enter  into  arrangements  with  each  other 
similar  to  those  described  writh  respect 
to  Conactiv  in  an  aggregate  amount  not 
to  exceed  $100  mil^in.  Appliouits  state 
that  the  debt  guaranteed  will  comply 
with  the  parameten  for  financing. 

5.  Conectiv  System  Money  Pool 

Conectiv  and  the  Subsidiaries  request 
authorization  to  establish  s  Conectiv 
system  money  pool  ("Syston  Money 
Pool").  Conectiv  may  invest,  but  not 
borrow  from  the  System  Moiwr  Pool. 
Also,  Delmarva  arkl  Atlantic  Hectric 
would  be  authorized  to  bomyw  up  to 
$275  million  snd  $250  million, 
respectively,  from  the  System  Money 
Pool.*  No  other  participant  in  the 
System  Money  Podl  would  be  permitted 
to  have  borrowings  from  the  System 
Money  Pool  exceeding  $25  million  at 
any  one  time  tmtstanding  during  the 
Authorisation  Period.  Support  Conectiv 
will  administer  the  System  Money  Pool 
on  an  "at  exist"  basis.  Support  Conectiv 
will  act  strictiy  in  an  agency  capei:ity, 
and  not  as  printnpal,  with  regard  to 
funds  deposited  in  the  System  Money 
Pool  by  other  participants. 

6.  Choitges  in  Capital  Stock  of  Wholly- 
Owned  Subsidiaries  and  Dividends  Out 
of  Capital  or  Unearned  Surplus  by  Non- 
UtUity  Subsidiaries 

Applicsnts  request  authority  to 
<:hangB  tibe  terms  of  any  wluilly-owned 
Subsidiary's  authorized  capital  stock 
capitalization  by  an  amount  deemed 
appropriate  by  Conectiv  or  other 
immediate  panmt  company.  A 
Subsidiary  would  be  able  to  change  the 
par  value,  or  change  between  par  and 
no-par  stock,  without  additional 
Commission  approval.  Any  action  by  a 
Utility  Subsidiary  would  be  sulifect  to 
and  would  only  be  taken  upon  receipt 
of  necesssry  approvals  by  ^  state 
commission  in  the  state  or  states  where 
the  Utility  Subsidiary  is  incmponted 
Snd  doing  business. 

In  addition,  Conectiv  requests  tiie 
flexibility  to  withtiraw  cspital  from  a 
Non-Utility  Subsidiary  with  ( 


funds  through  a  dividend  tnit  of  capita 
surplus  to  the  fiill  extent  peniritled  by 
tiie  law  of  the  state  trhece  theNon-- 
Utility  Subsidiary  is  incorporaled. 

7.  financing  JShtitfes 

The  Subsidiaries  seek  suthorizstion  to 
organize  new  ctirptuaticms.  trusts, 
partnerships  or  othar  entities  created  far 
the  purpose  of  fiscilitatfaig  finanrit^ 
These  entities  will  issue  to  third  parties 
income  preferred  securities  or  other 
securities  authorized  or  issued  under  sn 
exemption.  In  adilition,  authority  is 
raquMted  for  (i)  the  issusnce  of 
debentures  or  other  evidences  of 
indebtedness  by  any  of  the  Subsidiaries 
to  a  financing  entity  in  return  for  the 
proceeds  of  the  financing,  (ii)  the 
acxiuisitton  by  sny  of  the  Subsidisries  of 
voting  interests  or  equity  secmrities 
issued  by  the  finnnrring  entity  to 
estaUish  any  such  Subsidiarjr's 
ownership  of  the  finsncing  entity  snd 
(iii)  the  guarantee  by  the  Applicants  of 
sw^  financing  entitjr's  obl^^tions. 

Applicsnts  also  request  that  (i) 
Ddmarva  be  authorized  to  retain 
Delmarva  Power  Financing  I,  a  wholly- 
owned  trust,  that  has  issued  trust 
preferred  setnuities  and  loaned  the 
proceeds  to  Delmarva  and  (ii)  Atlantic 
Electric  be  authorized  to  retain  Atlantic 
Capital  I,  a  wholly-owned  trust,  that  has 
issued  trust  piefaned  securities  and 
loaned  the  proceeds  to  Atlantic  Electric. 

Ftw  the  Ouamission,  by  ttis  Division  of 
Investment  Msnsgement  pursuant  to 
delegated  sutlioiity. 
Margaret  H.  McFarisad. 
Deputy  Secretary. 
(FR  Doc  97-32170  Filed  12-8-97;  8:45  sm) 

ssi»et-« 
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*  As  notad  in  faotnola  2  above,  tha  only 
Subaidiaiiaa  to  ba  indudad  in  tha  Syatam  Mooay 
Pool  an  thoaa  companlas  apadfically  named  on  Iha 
covar  and  sigDotuia  pagaa  of  tba  appUcatioB- 
daclaialiop.  but  spadfically  axchiding  Conactiv 
f\i^ii  miif  fii  iitfM  Inc.  and  CoaitalCoBaL  liK.,bolli 
whaUy-ownad  ETC*. 


CUsL  NOu  IC-CtMS;  •ia-104M| 

SeNynMn  CtplM  Fund,  Inc^  el  sLj 

Deceabet  3. 1997. 

AQSNCV:  Setnirities  and  ExtJnnge 
Commission  ("SEC"). 
ACTION:  Notice  of  ^plication  for  an 
order  tmder  (i)  section  6(c)  of  the 
Investment  Compeny  Atrt  of  1940  (the 
"Act")  granting  an  exemption  frnm 
sections  13(sN2),  13(aX3).  18(a).  18(c), 
18(fXl).  22(f),  22(g)  and  23(a)  of  the  Act 
and  rule  2a-7  under  the  Acu  (ii) 
sections  6(c)  and  17(b)  grsnting  an 
exemption  from  section  17(a)  of  the  Act; 
and  (iii)  section  17(d)  of  die  Act  and 
rule  17d-l  under  the  Act 

•UMMART  or  AmXATKM:  AppUcants 
letjuest  sn  order  to  permit  certain 


registsred  iavestmeni  i 
enter  into  ueieiisui 
anangsnenta  with  carteitt^ef  dteir 
directocs.  The  order  woeldi 
existing  etdsr.(tlM  "Existing  Ordsr^).* 
AmJCANTSrSdi^Bisn  Dqpilsl  Fund. 
Inc.,  Seligman  Oish  Management  Fund. 
Inc.,  .Seligman  Commtm  Stock  Puad. 

Inc.,  Seligman  r.nwimiiniraiHtwia  and 

Infaxmatioo  Ftmii.  Inc.  Seligman 
Frontier  Pimd,  Inc.,  Seligman  (kowth 
Fund,  Inc.,  Seligman  Henderson  Qobel 
Fund  Series,  bic.,  Seligman  High 
Income  Fund  Series,  Seligman  Income 
Fund,  Inc.,  Seligman  Munidpel  Fund 
Series.  Inc.,  Seligman  Mtmidpal  Series 
Trust.  Seligman  New  Jersey  Mtmicipel 
Fund,  Inc.,  Seligman  Pnmsylvania 
Municipal  Fund  Series,  Seligman 
Portfolios,  Inc.,  Seligman  Quality 
Municipal  Fumd,  Inc.,  -SoUgman  Select 
Mimicipal  Fund,  Inc.  Seligman  Value 
Fimd  Series,  Inc,  and  Tri-Continental 
Corporation  (collectively,  the  "Fnnds"). 
J.  ft  W.  Seligman  ft  Co.,  Incorporated 
("Seligman"),  and  any  registered  open- 
end  or  closed-«id  investment 
compsnies  for  mdiit^  SeUgmsn  or  sny 
entity  ctmtrolling,  ctmtroUed  by,  or 
tmder  common  omtrol  with  Seligman 
serves  as  investment  adviser.' 
RUNG  DATES:  The  application  was  filed 
on  December  12, 1996,  and  amended  oo 
May  15, 1997,  and  on  October  27, 1997. 
HEAMNQ  OR  NOTVKATKM  Of  HEAMMO:  An 
order  granting  the  api^ication  will  be 
issued  tmless  the  SEC  orden  a  hearing. 
Interested  persons  may  letiuast  s 
hearing  by  writing  to  Uie  SECs 
Secretary  and  serving  appUcamts  with  a 
copy  of  the  request,  personally  or  by 
mail.  Heering  retfuests  shtmld  be 
recnved  by  me  SBC  by  5:30  pjn..  on 
December  29, 1997,  and  should  be 
accompanied  by  pnxif  of  service  oa 
applicants,  in  the  fcMm  of  an  affidavit  or. 
for  lawyen,  a  certificate  of  service. 
Heering  requests  should  state  die  nature 
of  the  writer's  interest,  the  reason  for  the 
raquest.  and  the  issues  (xmtestetL 
Persons  who  wish  to  be  notified  of  s 
heering  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
AOORESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washii^n,  DC,  20S49. 
Applicsnts,  c/o  J.  ft  W.  Seligman  ft  Co., 
ImxMponted.  100  Park  Avenue.  New 
York.  New  York  10017,  attn:  Prank  |. 
Nasta. 
TOR  FURTHER  BirORMATlOW  CONTACT: 


*UbeityCa$hl4anagaaentFuBd,bic^ 
buraatmoat  Conpany  Ad  Ralaaaa  Noo.  13ise  (Apr. 
27. 1SS3)  (notica)  and  13271  (May  2S,  19S3)  (onlai). 

*Ai^  aKiotiag  Panda  that  cuRontly  iMaad  to  Nfy 
on  tha  otoar  hava  baannainad  aa  appncanla,  and 
any  odiar  ariaHng or  futura  iggieaiaH  invaatmani 
cwapawiaa  that  awbaaquatly  1^  on  tha  ooitar  will 
OMiply  with  ita  tama  m 
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9.  1M7  /  NoticM 


Um  McOm.  AttanMjr  AdviMr  (202) 
942-0562  (Offics  of  iBVwtoMOt 
Co^»— y  iigMhlliM.  DtrUlttm  of 
iB^roMMBt  MHMfnnent).  or  M«o«  I. 
Bullud.  Special  ComomI  (202)  M2- 
9959  (CMBoe  of  Cktef  Counaal.  DivUn 

following  ia  ■  suaoBOvy  of  the  ^ 

•ppUcatioB.  TIm  conplete  applicHi— 
My  b*  oblateed  lor  •  foe  at  Iha  SICt 
TMic  RofaMoc*  Branch.  4S0  Sth  Stowt. 
NW.  WMkington.  DC  20549  (tel.  292- 
942-9990). 

■  ■!■      im  ■ 


1.  iKh  of  the  Pawls  la  tt  ( 

■acialwed  uodw  the  Act.  except  far 
Selipoen  QueUty  Muoicipel  Puad.  tec. 
.Selif— n  Select  Muoicipikl  Puad.  loc 
and  Tri-Tontinenlal  CocpoiatioB.  which 

It  iaveetnwBt 
uaderthe  Act 
Certain  Funds  are  money  market  feiade 
that  an  subtect  to  rule  2a-7  under  the 
Act.  Seiigman  or  an  afBliate  of  "iitlgiaii 
aarvea  aa  the  iwraatBMat  edvieer  to  each 
oftheFaada. 

2.  Each  Fund  pays  annual  faea  and 
maithn  attonrlanrn  frim  tii  iliimf  ■ 
who  ate  not  eaaployeea  of  Seiigman  or 
ita  affiliatea  ("UnaffiUated  Dlractoi*'*). 
The  Exiatiag  Order  permits  the  Paada  to 
adopt  defarnd  conpenaetioo  plana 
rPUM")  for  their  Unaffiliated 
Diiectosi.  Iteder  the  Plana. 
EMaactors'  faea  are  credited  to  aa  i 
OQ  the  Fund's  hooks  ("DefarMd  Fee 
Account")  when  die  faea  otherwise 
would  have  been  peyable.  Amowali  in 
each  Defarrsd  Fee  Account  beer  interest 
at  a  rate  equivalent  to  the  90-dey  VS. 
Traaaury  Bill  rate.  ApplicanU  requeat  an 
order  that  would  supmede  the  »wi«»^^ 
Order  to  permit  a  modified  defataad 
compensation  plan  ("Modified  Flen"). 

3.  Under  the  Modified  Flan. 
appttcama  propoae  an  akamative  aala  of 
retuoi  far  the  Oefaned  Fee 
The  UnaWliated  Directors  would 
a  rate  of  satum  equal  to  either  (i)  the  99- 
day  U.S.  TMMury  Bill  rate,  or  (U)  the 
rate  of  rstum  on  the  ahares  of  any  of  the 
Funds  ( "Underlying  Securities  ") 
rfaaignalBrf  by  the  Okactor  ("hi% 
Fund  Rale"). 

4.  If  an  Unaffiliated  Diiactor  I 
an  faiveatBaat  Fund  Rata,  tba  value  of 
the  Defarred  Fee  Account  (oraapedfted 
portion  thereof)  will  be  periodically 
adfuatwi  as  if  the  defarred  faea  had  been 
iaveetod  ia  the  Uaderlyia*  Sacuritaaa. 
The  Oafarred  Fee  Account  will  be 
credrtad  or  chaiged  with  book 

dfatrihutiona  and  othar  eMsings  and  all 
raaliaed  gains  and  laaaoa  and  unrealised 
appteciatioo  or  dopreciatioa  to  the  aaoM 


S.  The  MedlAad  FIm  peavides  that 
the  peitiripali^  Fond  will  be  under  no 
ahUgarinn  to  the  f  faagHili  rl  Diractor  to 


tothe 


DifaiiuJ  Fee 

Ui^eriyii^ 

puichased.  the  amounts 

Defetrad  Fee  AoooMli  will  ha 

as  pert  of  the  Fund's  t 

operations,  ia  which  caae  Ihera  will  not 

ha  an  exact  latcb  batwam  the  Fund's 

liaUlity  far  dafanod  fees  Md  the  value 

of  the  Oefafsad  Fee  AcoaaaM.  Aay 

Biiamatoh  will  be  4»  anelaHi  in  ralation 

to  the  aet  aaaeta  of  dM  Fund. 

7.  If  an  Unafihatod  Diractor  dfaa 
befare  receiving  aH  aHMwnlB  ia  Iha 
Deferred  Fee  Account,  the  ■■■nn^  will 
be  peid  in  e  iumtp  susa  to  any 
baMficiariea  ifaaignatori  by  the  Diractor 
or.  in  the  abaance  of  a  daaignation.  to 
the  Director's  estate.  No  defarred 
amount  may  be  transfanod  or  aaiignnd 
by  an  Unaffiliated  Diractor  except^ 
«viU  or  the  laws  of  Jaacant  and 
disfeibution. 

t.  The  Modified  PUn  wiU  Dotohli^to 
e  Fund  to  retein  en  UnaBliated  Director 
or  to  pay  any  (or  aay  perticuler  level  oQ 
Director's  faea  to  any  Director.  Rather,  it 
win  permit  aa  Unaffiliated  Diractor  to 
elect  defarral  of  Diractor'a  faas  that  aha 
or  he  otherwise  would  receive  oa  a 
fnuvent  basis  from  eech  Fund.  The 
proposed  arrai^eaMnt  will  not  aflact  the 
vottog  righta  of  the  ibaishiildan  of  any 
oftheFunda. 


m 


13<aX3).  19fa).  19(c),  19ffi(l).  22(f). 
22ig),  and  23U)  of  the  Act  and  nde  2a- 
7  under  the  Act;  (U)  sertieM  9(c)  and 
17(h)  of  the  Act  granli^  Ml  aMaaptfaa 
frara  aection  17(a)  of  the  Act;  and  (iU) 
aection  17(d)  of  the  Act  and  tufa  17d- 
1  under  the  Act  to  pendt  appHrants  to 
enter  into' 


l.Applicanto 
would  su: 


aecdon  9(c)  of  the  Act  gsMMiMaB 
iption  bom  Sectiona  13(aX2) 


2.  Section  6(c)  provides  that  the  SBC 
may  exempt  aay  person,  ascurity.  or 
transaction  from  aay  provision  of  the 
Act.  if  an  to  the  extent  that  the 
axamptioBte 
in  the  public  I 
withdwpcotectianafj 
pwpoeei  fairiy  Intended  by  the  paMqr 
and  proviaiona  of  tto  Act  AspliHHli 
aubmit  that,  far  the  aawans  dfaoMsed 
below,  die  requested  raliaf  salisftaa  thk 
standard. 

3.  Sections  19(a)  aU  19(fXl)  oflhe 
Act^_ 
end  Mad  open  and  tm 

,  raapectivaly. 

19(c)i 
providea  that  1 
inveatment  co    , 
outstanding  aaora  than  one  does  of 
senior  aeciuity  repeeeanliM 
indabtedneaa.  Section  13W(2)  raqulraa 
that  a  raglsteMd  invastinent  coapaay 
obtain  aharahoMer  autharization  bafora 
issuing  any  senior  security  not 
contemplated  by  the  recitefa  of  policy  in 

•tate  diat  thalMMPknCmlMt 

concerns  underijring  these  provisions. 
The  Modified  Plan  will  not  induce 
speculative  investmsnts  by  «iy  Fund  or 
provide  opportunity  far  manipulative 

prafita.  ApnUcMte  axpect  tba  KaWlities 
•or  defarred  faes  to  be  de  auMiaw  in 
reletion  to  a  Fund's  net  aaaete  and  that 
die  Modified  Plan  wiU  not  ^bct  control 
of  any  Fund. 

4.  Section  22(f)  goierally  paohibits 
restrictions  on  the  transferability  or 
negotiability  of  redeeaaabfa  aecurities 
issued  by  open-end  investment 
companies  unless  the  restrictioa  fe 
disclosed  in  the  registration  atatement 
and  does  not  conteevans  SBC  ralss  and 
reguletiona.  AppUcanto  auhmit  that  dto 
Modified  Pfan  will  damty  eat  fas*  aay 
natrictioa  on  teanafenhility  and  will 
net  adversely  aflact  the  inteaaate  ef  the 
Unaffiliated  Diractors.  a  Fund  ar  its 
shareholdees. 

5.  Sections  22(g)  i 
prohibit] 
endiai 

af  their 
far  services  er  far  I 


1  Fund's 
die 
Plen  would  not  be  issued  for 
but  in  return  far  the  Fund  not 
itopay 


9.  Section  13(aX3)  |»ohihits  a 
deviati^  without 


extend  only 


m' 
from 


Fund  

raatriction  prohibitum  it 
intailing  in  aecurHtea  of  olhar 

'  owpenies,  aoocept  te 
wi^a 


aoquisitioa  ar 


bylkeActApplicaata 
purchaaesbytheRasW 
ahaaaa  of  «y  othar  Fund  under  Ae 
Modified  Plan  wiU  not  violate  the 
Fund's  policies  because  the  puichases 
serve  sofaly  to  <dbet  die  Fund's 
liabiUties  under  the  deferred  fee 
.  SRangaments,  end,  thus,  heve  no  impad 
on  a  Fund'a  inveatnwnt  reeuhs  l^em  the 
peispectivo  of  Hmf  aharaheldim.  The 
vehra  of  the  Underlying  Securitiee  wiU 
be  de  nuntaiis  ia  relation  to  the  total 
aaaete  af  each  Kaatrictad  Fund.  Each 
Fund  will  diacloae  in  its  Statement  df 
Additional  Infaonation  the  existance  of 
the  deferred  fee  anangeoMnts.  Each 
Restricted  Fund  also  will  disclose  that, 
for  the  hadtod  purpose  of  the  deferred 
fee  anangements,  it  amy  invest  ia 
Undsriyiag  Securities. 

7.  Ride  2a-7  imposes  certaia 
raetrictions  on  the  investments  of 
■loaey  market  funds  that  use  the 
amortired  coat  method  or  the  penny- 
rounding  method  of  computing  their  per 
share  price.  Theae  restrictions  would 
prohibit  each  Fund  that  is  a  money 
market  fund  from  investing  in  the  shares 
of  any  other  Fund.  AppUcants  submit 
that  the  requested  exemption  will 
permit  the  Funds  to  achieve  an  exact 
matching  of  Underlying  Securities  with 
the  Deferred  Fee  Accounto.  thereby 
ensuring  that  the  deferredise 
anangements  will  not  afEsct  the  Fund's 
net  asset  value.  Applicants  assot  that 
fte  amounts  involinMi  in  all  cases  «vill 
be  de  minimis  in  relation  to  the  total  net 
eaaets  of  each  Fund  aad  wiU  have  no 

effect  on  the  per  share  net  aaaot  vahM  of 
IheFunda. 

9.  Section  17(a)  genen^y  pn^bits  an 
affiliated  person  ofa  registered 
investment  company,  or  any  affiliated 
person  of  such  a  persoa,  from  selUi^ 
any  security  to  or  purchesing  aay 
aecurity^from  the  company.  Section 
2(eX3)P^)  defines  the  term  affilkOed 
person  of  another  person  to  i»t#'^i4ff  ^^y 
person  controlling,  controlled  by,  or 
under  common  control  with  sudi  other 
person.  Because  the  Funds  share  the 
same  investment  adviser,  directors,  and 


-   . believe  that 

•ai^  Fund  might  be  Jsimod  to  be  under 
mmmon  oonteoi  with  ail  other  Funds. 

9.  AppUcanto  aaaart  ftat  sectioB  17(a) 
is  designed  to  prevent  sponsws  <rf 
iaveetamnt  companies  from  usiag 
hwestmont  canfNi^  aaaets  as  capital 
far  entenniees  with  which  they  are 
or  to  eoqinra  Gontrolllag 
In  thsee  kinds  of  entnpriaes 
tnTninfniBateailiiiiii  •• 
AppUcanto  believe  that  thepinchase 
and  aafa  of  socwitias  iaanad  by  dw 
Fonda  nnder  the  Medttod  Plan  will  not 
impBrate  the  rnnrewas  nndsrlyiiw 
•action  17(a).  but  aaraiy  wiU  fadUtate 
die  matohiag  of  habOitias  far  defarred 
Unaffiliated  Directers' faoa  widi  die 
Uadailji  ing  Securities  JMt  tvonld 

determine  the  amount  of  a  F^md'a 
liability. 

19.  The  SBC  mair  mmmpt  a  propoaed 
17(a)  when:  die 
of  the  prapoeod  tBMaaction  are 
fair  and  reaaonahla  and  do  not  involve 
overreaching  on  the  pert  of  any  person 
involved,  and  the  tiansectiaa  is 
consistent  with  the  pohdes  of  the 
investarent  company  and  with  the 
general  purpoees  of  the  Act  Applicants 
assert  diet  dto  tenns  of  the  defeired  fee 
•naageaieato  are  feir  and  reasoaaUe 
and  ahow  an  abeenoe  of  owoneachiim 
becauae  the  purchaoea  ^  aalaa  of 
Undartyii^  Securities  will  be  made  et 
net  asset  value  and  mariet  prices,  which 
are  the  same  prices  at  which  the 
Unaffiliated  Directors  may  purchese 
shares  of  the  Funds  outside  of  the 
Modified  Plan.  Applicaato  bdteve  that 
the  relief  requested  satisfies  the 
■tanderds  of  sectioBS  9(c)  and  17^). 

11.  Section  17(d)  and  nde  17d-l 
prohibit  affiHated  persons  from 
partidpating  in  )oint  arrw^eamnto  widi 
a  regialered  investment  company  unless 
authorized  by  the  SSC  Rufe  17d-l 
provides  that  the  SEC  will  consider 
whether  the  partidpati<m  of  an 
investment  company  is  consistent  widi 
the  provisions,  poHdes  and  purposes  of 
the  Act  and  the  extent  to  w^ch  Ae 
partidpation  is  oa  a  baais  dllhuiwl  from 
or  leaa  advantageous  than  that  of  ether 
paitidpanto.  An^hcants  believe  dw 
Modified  Plan  amy  be  canstrued  to  be 
a  joint  arraageaMnt  under  aectioB  17(d) 
aad  nde  17d-l.  Applicants  assert  that 
deferral  of  Unaffiliated  Directors'  fees 
would  have  a  negligible  eSsd  oa  eech 
Fund's  assets,  liabilities,  net  assets  and 
net  income  per  share.  AppHcaats 
believe  that  defiami  of  an  Unaffiliated 
Director's  fees  essentially  wouM 
maintain  the  parties,  viewed  both 
separately  and  in  dMir  rriadonship  to 
one  another,  in  the  same  position  as  if 
theee  fees  ware  paid  oa  a  cuirent  basis. 


granting  the  raquaated  saMtftriU  be 
«ub|ed  to  dm  rnndldan  i^t.  with 
Msped  to  the  mfuamed  Nifaf  fcom  Mk 
2a-7  under  the  Act.  any  Ptad  Chat  is  a 

Jite< 

by  thai 

pinny-  ^_ 

hoMUnderlyiim; 
determine  dwL 

Fee  AccoimU  to  i  

betureen  dm  Food's  ttabOtty  to  pay 
deferred  fcasand  A  ~ 

diatlidMlity. 

FerdwSBCbylhaM  [  1 1  iiefl 
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Dsoambsr  2,  Itpr. 

On  June  30, 1997. 

Trust  CoBspeny  (Tmr)  filed  widi  the 
Securities  and  Eachama  CaaandaaioB 
("Commission")  a  peopooad  inle  change 
(File  No.  SR-^mC-97-13)  puieuant  to 
Section  19(bMl)  of  the  SecMitMa 
Exchange  Act  of  1934  (••Act").»  Notice 
of  the  i»opoeal  waspdhMahed  ia  the 

received.  Far  the  aeaaana  dfacMaed 
below,  the  Con^neaten  fa  opptoving  the 
proposed  nde  ^mtgs. 


DTCcuiTOBdyi 
deposit  service  ("BOS")  \ 
DTC  partidpanto  may  \ 
certificates  end 
from  their  bran 
offices  directly  to  UTCi 
routing  them  di 
own  central  loc 
before  Aey  are  dapoaited  at  DTC.' the 
rule  change  permite  BVC  to  enter  into 
contracts  widi  indlvidaal  participenta  to 
provide  customiaed  ptai  iMio|i  aervices 


>  19  U.S.C  7a^kN1) 

a 
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under  BOS.  Under  the  propoMd  rale 
change.  OTC  will  not  be  obligated  to 
enter  into  any  nich  contrects  with 
perticipents  or  to  ofhr  the  seme  terms 
under  any  mch  contract!  to  all 
perticipents.  DTC  has  advised  the 
Commission  diet  U  will  base  all  tarn 
charged  for  customisation  of  BDS  beeed 
on  a  consistently  applied  methodology. 

ILI 


SECURmES  ANO  EXCHAMQE 


Section  17A(bX3)(F)  of  the  Act « 
rei|uires  that  the  rules  of  a  cleering 
agency  be  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for 
prompt  and  accurate  clearance  and 
settlement  of  aecurities  transections. 
The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
DTC's  obligations  under  Section 
17A(bK3XF)  because  it  should  inowse 
the  use  of  BDS  by  OTCs  perticipents. 
This  increese  in  use  should  improve 
efBciency  in  the  processing  of  aecurities 
certificates  by  eliminating  most  of  the 
certificate  processing  responsibilities  of 
those  participants  electing  to  use  BOS 
and  by  reducing  the  movement  of 
physical  securities  certificetes.  This 
reduction  in  the  processing  and 
movement  of  physical  aecurities 
certificates  also  should  improve 
efficiency  by  reducing  the  instances  of 
erroneous  processing  and  loss  that 
sometimes  occur  with  physical 
certificatas. 

IILCaachHfaMi 

On  the  basis  of  the  foregoing,  the 
Conunission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  1 7  A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

A  It  thenfon  ordend,  puisoant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-97>13)  be.  and  hereby  is. 
approved. 

For  the  «"•"-— t***^  by  ths  Division  of 
Muket  Ragulstion.  purauani  to  dskgatsd 
•uthoiity.* 


Deputy  Secntaty. 

[FR  Doc  97-32172  Filed  \*-*-47;  9:45  asa) 
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2. 1M7. 

Pursuant  to  Sectionl9(bNl)  of  tha 
Securities  Exchai^  Act  of  1934 
("Act"),'  notice  U  hereby  giv«»  that  on 
)uly  11, 1997.  The  Options  Clearing 
Corp.  ("OOC")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  tha  proposed  rule 
change  as  described  in  Items  I.  D.  and 
inbelow,  which  items  have  bean 
prepered  primarily  by  OCC  The 
Commission  is  publishing  this  notioa  to 
solicit  comments  firom  intarested 
persons  on  the  proposed  rule  change. 

L  Salf-Kagnlataty  Ocgaaiuttao's 
SUtenent  of  the  Tama  ofSabataBoe  of 
the  Propoeed  Kule  Changs 

The  purpose  of  the  proposed  rule 
change  is  to  amend  OOC's  by-laws 
governing  OOCs  stock  loan/liedge 

Ktam  ("HEDCX  systam")  to  eliminate 
requiremepta  with  respect  to  the 
accounts  in  which  stock  loan  positions 
must  be  maintained. 

n.  Self-Regulatory  Organixatiaa'a 
Statemeat  ef  tha  Purpose  ol.  and 
Statutory  Baaa  far,  tks 


In  its  filing  with  the  Commission. 
OOC  included  statements  concerning 
the  purpoea  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  hem  IV  below.  OCC  has  prepared 
•ummaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  signiflraint 
aspects  of  such  statements.' 

(A)  Setf-Regulatory  Otganixatian'* 
Statement  of  the  Purnoee  of.  and 
Statutory  Basia  fm.  the  Propoeed  Ride 
ChangB 

Tha  HEDGE  systam  is  a  clearing 
lyalHB  for  stock  losns  betwreen  OGC 
clearing  members.^  To  date.  OOC  has 
approved  only  a  few  clearing  members 


eaatocklendess  under  the  HEDGE 
system.  OGC  believes  that  the  HEDGE 
system  will  have  positive  effscts  on 
OGCs  risk  piofilo  and  on  tha  stock  loan 
markatplaoe  generaUy  and  would  like  to 
open  the  HEDGE  syslamtoa  bntadsr 
group  of  clearing  members.  However, 
OCC  has  deteimined  that  the  HEDCZ 
system's  requirements  with  respect  to 
the  accounts  in  which  stock  loan 
positions  must  be  maintained  seriously 
mnit  clearing  members'  ability  to  use 
the  HED(2  system. 

OOCs  by-laws  governing  the  HEDCX 
system  *  currently  treat  stock  loans  as  if 
they  wan  pledges  of  loened  securities 
sul^ect  to  me  Commission's 
hypodiecation  rules.'  The 
hjrpothecation  rules  limit  the 
dnnmistancas  under  which  s  broker- 
deeler  may  pledge  secmlties  carried  for 
the  eccount  of  any  customer*  and 
specifically  pfotdbit  broker-dealers  from 
pledging  securities  cerried  for  the 
account  of  any  customer  under 
circumstances  thst  %yill  permit  such 
securities  to  be  commingled  with 
securities  carried  for  the  account  of  any 
person  other  than  a  bona  fide  customer 
of  tadtx  broker  or  dealer  under  a  lien  for 
a  loan  made  to  such  broker  or  dealer.' 
Accordin^y,  tmder  the  HED(%  system's 
account  segregation  rules,  a  clearing 
member  that  desires  to  lend  stock  must 

(1)  first  determine  whether  the  stock  is 
a  customer  or  proprietary  sacuritjr.  and 

(2)  if  the  stock  is  a  customer  security, 
eflfoct  the  loen  through  its  OOC 
customers'  accotint  (or  where  permitted 
through  its  OOC  market-maker's 
account). 

Accoiiding  to  OOC,  stock  loans 
histaricaUyhave  not  been  sub)ect  to  tha 
hypothecation  rules  and  clearing 
membeis  do  not  identify  the  stock  in 
their  "loen  boxes"  as  to  origin  (i.e.,  as 
customer  or  proprietary).  OCC  also  has 
advised  the  Commission  thst  ordinary 
over-the-counter  stock  loan  transactions 
ue  not  subject  to  the  hypothecation 
rules.  Therefore,  according  to  OOC. 
clearing  members  thst  desire  to  loan 
stock  through  the  HEDGE  system  find  it 
dilficuh.  if  not  impossible,  to  comply 
with  the  HEDGE  system's  accotmt 
segregation  requirements.  OCC  believes 


•IS  VS.C  7si^i(bX3xr). 

•17  CFlt  M».3»-3(aXt2). 


•»li.&C7ai(kXi)^ 

■TkaGoM^Mtea  has  nodlfiwl  tlM  tart  of  tka 
IbyOCC 
I  dMGriptfcn  of  tba  HEDGE 
r  to  SMwittM  BaclMi^  Act  RaUM*  Na 
3'2S3S  (July  IS.  1M3).  SS  FR  3S264  |FU«  No.  SR- 
OCC-S»-34l  lonfar  apptovUig  piopo— d  rate  < ' 
t  HEDGE  ijiHi). 


•OCC  By-Law*.  Afticte  XXI.  SactioB  t. 

•  17  CFR  240.ac-1  and  240.1$c2-l. 

•For  pufpoaa»  of  tba  faypolhacatkm  ivtea.  tha 
mm  "coalaaw"  lodiidaa  ragiataMd  brokar-daaten 
•oloi^  aa  Ikay  aaa  not  dBlialad  ia  spadflad  May* 
wiUi  tba  leolMi^daatar  aOKtiiw  iba  pMii.  17  CAR 
X«oao-l(bXl).  24aiSc2-i(bNl).  ndmmcm  to 
"mail  Milan"  and  "non-cuataaBan"  haaain  ara  baaad 
aa  tha iWlaltk»  in  tha  hypothaoattoofutea. 

'  17  CAR  340.iSc2-l(aX2).  SaaoiaB  17  CFR 
34aaD-l(aK2)  (providlai  Am  wmm mahiiiiili  aa 
RuW  19cZ-l(aX2)  mKcmfH  thai  Ha  aoopa  it  liautad  to 
■iirhii^  ■Mtiiii  in^*^-*- -*  -'-■—"—' 
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that  clearing  members  are  imiikely  to 
change  their  systems  just  to  be  able  to 
use  the  HEDGE  system.  As  a  result.  OOC 
does  not  expect  to  be  able  to  achieve 
lm>ad-based  participation  in  the  HEDGE 
system  with  its  current  accoimt 
segr^tion  requirements. 

OCC  has  determined  that  there  is  no 
legal  reason  for  OOC's  by-laws  to  treat 
stock  loans  tmder  the  HEDGE  system  as 
hypothecations.  Therefore,  OCC  has 
concluded  that  it  may  eliminate  the 
HEDGE  sjrstem's  accoimt  segregation 
requirements  for  stock  loans  without 
violating  or  causing  clearing  members  to 
violate  the  Commission's  hypothecation 
rtiles. 

OOC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A(bX3XA)  of 
the  Act  *  and  the  rules  and  regulations 
thereimder  because  it  promotes 
efficiencies  in  the  clearance  and 
settlement  of  securities  transactions. 

(B)  Self-Regulatory  Organixation  's 
Statenient  on  Burden  on  Competition 

OOC  does  not  believe  that  the 
proposed  rule  change  will  have  my 
material  impact  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  by  OOC 
with  respect  to  the  proposed  rule 
change,  and  none  have  been  received. 

m.  Dalaof  Fihrtiiiiaassof  tha 
Propuaud  Role  Chaqge  and  TfaafaM  far 
CowaiaaioBActteB 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Ragirtsi  or  tvithin  such  longer  period  (i) 
as  tha  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 

fiublishes  its  reasons  for  so  findipg  or 
ii)  as  to  which  OOC  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  ru^  change 
should  be  disapproved. 

IV.  SelkiUtkMi  of  Conments 


ft4903 


Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
.should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  wiUi  tiie 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rude  change  between  the 
Commisdon  and  any  person,  other  th^^f^ 
those  that  may  be  withheld  from  the 
public  in  accordance  witii  the 
provisions  of  5  U.S.C.  552.  will  be 
availdile  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C  20549.  Copies  of  such 
filing  also  will  be  avail^e  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refisr  to  FUe  No.  SR-OOC-97-ll  and 
should  be  submitted  by  December  30, 
1997. 

For  the  Commlasion  by  &e  Diviaion  of 
Msiket  Regulation,  punuant  to  delntted 
authority." 

Matgaiet  H.  McFvlMd. 

Deputy  Secniaiy. 

IFR  Doc.  97-32171  Filed  12-8-97;  8:45  am] 
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SolHieguiotory  Oigamaiiom;  Notico 
of  FlMng  and  Iwinedlofa  rWertlMeiieoB 
of  PropoMd  Rulo  CHange  by  ttie 
Phitodolphla  Stock  Eachongo.  Inc. 
RaMIng  To  Adopting  a  DafinMon  of 
"FOraign  BrelnH)Miior"  Into  Its 


December  2, 1997. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4,  thereunder,' 
notice  is  hereby  given  that  on  November 
3, 1997,3  Uie  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx")  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  n,  and  in  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  has  designated  the 
proposed  rule  change  as  constituting  a 
"non-controversial"  rule  change  under 


•lSU.SXl7ai|-l(bX3KA). 


•l7CFR200.3D-3(aXl2). 

>lSU.S.C78a(bXl). 

*17CFR240.igb-«. 

*  (hi  Novambor  28. 1997,  tha  PhUadaiphia  Slock 
Exdunga.  Inc.  amandad  tha  filij«  to  clarify  iu 
intant  that  tha  rala  BUng  ba  daamad  afftctive  upon 
filing  purwianl  to  Rule  19b-4(a)(eXiu).  See  letter 
horn  J.  Keith  Keaael,  Counaal.  Philadalphia  Stock 
fxchange.  Inc.  to  Mignon  McLemora.  Eaquiia, 
Diviston  of  Maikat  Ragulation,  SEC.  dated 
Novambar  24. 1997. 


paragraph  (eK6)  of  Rule  19b-«  under  the 
Act  which  renders  the  proposal  effective 
upon  receipt  of  this  filing  by  the 
Commission.^  Tlie  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  c:hange 
from  interested  persons. 

L  SdMagnlalaiy  OrganizatioB's 
StaHimaal  ef  the  TanM  of  Sahstanca  of 
****  "-"1 '  ftnln  niangn 

The  nilx  is  proposing  to  adopt  a 
definition  of  "foreign  broker-dealer," 
which  will  treat  such  broker-dealers  like 
their  U.S.  Inoker-dealm'  coimterparts, 
thus  precluding  foreign  broker-dealen 
from  receiving  treatmrat  as  customers 
under  the  varioiu  option  rules. 

In  accordance  witii  the  foregoing,  the 
Phlx  is  proposing  to  adopt  Rule 
1000(bX41)  to  define  the  term  "foreign 
broker-dealer"  as  follows: 

The  tann  "foroign  farokar-daaler"  m— «« 
any  person  or  sntity  that  ia  ngiatarad. 
authorized  (V  lioniaad.  or  Mquirsd  to  be,  fay 
a  feraign  govenuBantal  sgaBcji  or  fareign 
ragul^ocy  aigBiisation  to  parfoni  the 
function  of  a  farokar  or  a  dealar  io  ascuritias, 
or  both.  The  tnnu  "bnikar"  or  "daalar"  maan 
Am  aama  aa  aet  out  in  SactiaaB  3(a)(4)  and 
3(aK5)  of  the  SecuritiBS  Bv>-K«-y  Act  of 
1934,  ai  amendad,  providad  that  a  farokar  or 
dealarmay  be  a  banks  For  purpoaaa  of  Ruka 
1014, 1015, 1033  and  1080,  die  Isrm  farakar- 
dealer  inchidea  foreign  farakerdaalaiB.  which 
are  not  public  ( 


n.  Self-Regulatory  Oigaaixatioa'a 
StatBOMiit  of  the  Pmpoee  of;  aad 
Statutory  Baals  far.  vLs  ruaimii  tab 


In  its  filing  with  the  Clommissitm,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  besis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 


*Tha  Exchange  has  repiiwaulad  that  thia 
propoied  rule  change:  (i)  Will  not  significantly 
affect  the  protectioD  of  inveaton  or  the  public 
intermt;  (ii)  will  not  impoae  any  aignificant  burdaa 
on  compatitioQ.  and  (iii)  will  not  baoooM  opofativa 
for  30  days  altar  the  date  of  Ibis  filii^  Tba 
Exchange  did  not  provide  the  required  five  businaai 
day  advance  notice  to  the  Commissioo  of  iu  intaal 
to  file  this  proposed  rule  chai^,  as  requiiad  by 
Rule  10b-«(eX6)  under  the  Act  Howevar.  the 
Commission  has  determined  to  waive  tba  pt«-fili]^ 
requirement.  See  supra  note  3. 

•S«:tions  3(aN4j  and  3(a)(S)  of  tba  Sacuritias 
Exchange  Act  of  1934  provide: 

"(4)  The  term  "broker"  means  any  paraoo 

engaged  in  the  business  of  "i^Mrtii^  tiaiiaai  liiaw  in 

securities  for  the  account  of  othars.  but  doaa  not 
include  a  bank." 

"(5)  The  term  "dealer"  means  any  paraoo  aMnad 
in  the  business  of  buying  and  sellii^  sacuritiaa  §ot 
his  own  account,  through  a  broker  or  otherwise,  but 
does  not  include  a  bank,  or  any  person  insobr  w 
he  buys  or  sells  securities  for  his  own  account, 
either  individually  or  in  some  fiduciary  capacity, 
but  not  aa  a  part  of  a  regular  busiaaaa.** 


•4004 
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placet  •pwdfied  in  Item  IV  below.  The 
Exchange  has  prepared  tiunmaries,  set 
forth  in  sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Orgqnuation'M 
Statement  of  the  Purvote  of.  and 
Statutory  Baaia  for.  fine  Propoeed  Rule 
Change 

The  Phlx  is  proposing  to  amend  its 
option  rules  by  adopting  a  definition  of 
"foreign  broker-dealer"  to  ensure  that 
foreign  broker-dealer  orders  shall 
receive  the  same  treatment  as  U.S. 
bfoker-dealer  orders  for  option  orders 
on  the  Exchange,  as  opposed  to 
customer  treatment.  Ine  definition  has 
been  designed  to  provide  an  objective 
standard  for  the  enforcement  of 
applicable  option  rules  and  to 
substantially  resemble  the  Pacific 
Exchange's  definition." 

By  ensuring  that  foreign  brokei^ 
dMlers  receive  the  same  treatment  as 
U.S.  bfoker-dealers.  this  proposed  rule 
change  shall  consequently  ensure  that 
forging  broker-dealers  are  not  afforded  a 
competitive  advantage  solely  because 
they  are  registered  outside  of  the  U.S.' 
For  Instance,  both  foreign  and  U.S. 
broker-dealers  would  not  receive 
ciutomer  treatment  as  specified  in  Rule 
1015  *  regarding  Quotation  Guarantees, 
in  Rule  1014  "  and  the  concept  of 
priority/parity  contemplated  therein 
regarding  Obligations  and  Restrictions 
Applicable  to  Specialists  and  Registered 
Options  Traders,  in  Rule  1033(a)  ^o 
regarding  Size  of  BidyOfier  and  10-up 
Guarantee,  and  in  Rule  1080  >*  regarding 


•SmmSmMiiOm  Ut^m^  Act  RiImm  Ha  3a«30. 
(MHck  tt.  1M7);  92  FR  144S«.  (Match  SS.  I«e7) 
Issiv  apytovii^  SR-PSE-M-«e). 

II— Imant »  ■  cuttaatm. 
•Rul*  lOIS(aNvlU)  providaa  10  ratovaat  p«t  tkat 

II    llTll      -Yt "^ -- * ...-..—  .- 

fardw acMWM  of •  cwlaa« or •  bralMr-^aalv.  If 
ii  U  MOMtaiMd  Ikat  Iha  otdar  ia  lor  lb*  acooual  of 
a  bwtar  rfaalar.  Iha  raapooaMa  floor  hrakar  i 
•ivtoa  tha  crowd  of  Um(  bet  prior  to  UMiB0/ 


•Rula  t014(sNi)  provUlaa  la  ralavant  part  thai 
"lor  puipoaaa  ol  thla  rula.  aa  aoooiMM  typa  to  aithar 
a  contiaUad  acoouat  ar  a  casiaaK  seeowM.  A 
ooolroUad  account  includaa  any  ac«o— t  coolroUad 
hy  or  aadar  common  ctmtrol  with  ■  oMaabar  brokar- 
Avlat.  (Mara  ol  coatroUad  accounu  aaat  yiald 
prtarinr  ta  castOBsr  oidars.  but  not  to  olhv 

>•  Rula  10334a)  provMai  la  ralavaiM  part  thai  "tha 
"~-*— -g-  may  laquita  thai  ■parlaltrt*  and  ROTa  ba 
taapoaiMa  fer  aMarfag  tfMI  pobHc  ordars  ai*  flllad 
to  a  aiaiaMa  d8f«b  of  laa  ooatrada  al  tha  baal 


the  Phlx  Automated  Options  Market 
(AUTOM)  and  Automatic  Executive 
System  (AUTO-X). 

In  conaideiation  of  the  globalization 
of  these  securities  markets,  the  customer 
trading  and  protection  rules  should  be 
consistently  applied  so  that  foreign 
broker-dealers  trading  options  on  the 
Phlx  do  not  have  an  unbir  competitive 
advantage  over  U.S.  broker-dealers. 
Based  upon  the  obiective  nature  of  the 
proposed  definition,  the  Phlx  will  be 
able  to  verify  whether  a  person  or  entity 
is  registered,  authoriiad  or  licensed  by 
a  foreign  governmental  agency  or  a 
foreign  regulatory  organization  to 
operate  as  a  broker-dealer.  Furthermore, 
as  a  ■enbar  of  Intermarket  Surveillance 
Group  ("ISC"),  the  Phlx  may  obtain 
information  from  other  ISG  members 
regarding  the  accounts  of  persons  or 
entities  entering  ordess  for  execution  on 
the  Phlx.  including  whether  the  order  is 
that  of  a  broker-dealer  or  a  ciistomer. 
The  Phlx  may  also  obtain  information 
from  foreign  exchanges  and  foreign 
regulatory  authorities  with  whom  the 
Phlx  either  has  an  effective  surveillance 
■Hiring  agreement  or  from  a  foreign 
exchange  or  regulatory  authority  that  is 
sub)ect  to  a  memorandum  of 
understanding  with  the  Commiaaion 
that  would  require,  upon  appropriate 
request,  that  those  entities  provide  such 
information  to  the  Exchange. 

By  restricting  foreign  broker-deelers 
from  receiving  volume  guarantees  and 
griping  access  to  the  automatic 
execution  system,  the  Phlx  seeks  to 
ensure  that  such  broker-dealers  do  not 
enhwif*  such  procedures  or  facilities, 
which  were  intended  for  customers. 
Likewise,  allowing  Registered  Options 
Traders  ("ROTs")  to  retain  priority  over 
or  have  parity  with  both  foreign  and 
U.S.  brokar-daalers  will  enhance  ROTs' 
ability  to  fulfill  their  market  making 
responsibilities. 

'The  propoeed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(bMS),  in  that  it  is  designed  to  promote 
jtist  and  equitable  principlea  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market  and  a  national  market 
system,  protect  investors  and  the  public 
interest,  as  well  as,  prevent  the  unfrur 
discrimination  among  customers, 
issuers,  broken  or  dealers.  Purthennore. 
the  proposed  rule  change  is  designed  to 
be  consistent  with  Section 


11A(a)(l)(C)(ii)  of  the  Act  in  that  it  virill 
promote  fair  competition  among  brokers 
and  dealers  and  markets  other  than 
exchange  markets. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
propoaed  rule  chance  will  impoee  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organixation'a 
Statement  on  Coaunents  on  the 
Propoeed  Rule  Change  Received  From 
Memben,  Participants  or  Others. 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  EfSactiveBeaa  of  the 
Propoeed  Role  Change  and  Timing  for 
lAcdoo 


This  proposed  rule  change  has  been 
filed  by  the  Exchange  as  a 
"noncontroversial"  rule  change 
pursuant  to  paragraph  (e)(6)  of  Rule 
19b-4.*'  Consequently,  the  rale  change 
shall  become  operative  30  days  after  ue 
date  of  filing,  or  such  shorter  time  as  the 
Commission  may  designate,  if  the 
change  (1)  does  not  significantly  affect 
the  pro)ection  of  investor*  of  tlM  public 
interest  and  (2)  doea  not  impoee  any 
significant  burden  on  competition, 
pursuant  to  Section  19(b)(3KAKiii)  of 
the  Act  **  and  subparagraph  (e)(6)  of 
Rule  10t>-4  thereimdar. 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  riile  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  AcL 

Becauae  the  foregoing  proposed  rale 
change:  (1)  Does  not  significantly  afiiact 
the  protection  of  investors  or  the  public 
interest:  (2)  does  not  impose  any 
significant  burden  on  competition:  and 
(3)  does  not  become  operative  for  30 
days  from  November  28, 1997,  the  date 
on  which  tt  was  filed,**  it  has  become 
efiioctive  pursuant  to  Section  19(bK3XA) 
of  the  Act  and  Rule  igt>-4(eX6) 
thereunder. 

At  any  time  within  60  days  of  the 
filing  of  the  propoeed  rule  change,  the 
Commission  siunmarily  abrogate  such 
rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  inveators. 


"  Rula  taaOlbXI)  providaa  in  ralavaot  part  that 
"for  purpoaaa  of  AUTOM.  an  tmacy  ordar  ia  an 
ordar  aiMMd  oa  bakalf  af  a  p^bUc  OMtaMr.  and 
doaa  aal  laclada  aajr  ordw  aalarad  few  the  account 
of  a  haokw-dnlar  or  aajr  aoooaal  ia  wbtch  a  brokar- 
M  aajr  dtoador  Indtaoct  iMaraaf*  RaW 


loao(c)  providaa  la  ratevaat  part  that  "AtTTO-X  ia 

I  by  tha  SacbH^i.  AirrOM 
)  lor  Aim}-X  ■•  MNBtsd 


"17  CFR  24a  l«i>-«<oMS). 

»1S  use  78a(bN3XA)aU). 

>«Tba  thirty  day  dalaywl  Iwpiaaaalalli  ii  data  U 
iilHiiiil  froaa  tha aaoal  raoant  aiiriniiini  to  tha 
flUi«  Saa  SacwiHaa  BKbai«a  Act  RalaMa  No. 
M12S  (Dae  20. 19»4):  SS  FR  •ae02  (Hac  2S.  19e«). 


or  Otherwise  in  furtiietanceof  tha 
purposes  of  the  Acrt 

IV.  SoUcitatioD  ( 
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Interseted  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  witii  the 
Secretary,  Securities  and  RwKniy 
Commission,  450  Fifth  Street.  NW. 
Waahington.  DC  20549.  Copies  of  the 
submission,  all  subaequent 
amendments,  all  written  statements 
with  respect  to  the  propoaed  rale 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
propoeed  rule  change  between  the 
Commission  and  any  person,  otiier  tKnn 
those  that  may  be  withheld  from  the 
public  in  aocordanoe  %vith  the 
provisions  of  5  U.S.C.  552.  will  be 
avail^le  fior  inspection  and  copjdng  in 
the  Conunission's  Public  Reference 
Room.  450  Fiftti  Street.  NW. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  fin- 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  Pile  No.  SR-I%lx-97-50 
end  should  he' submitted  by  December 
30. 1997. 

For  tha  CoBunissioD  by  the  DhrisioB  of 
Maricat  Regulatioa,  puisuant  to  linlmaliiil 
authocity.'* 

Ifl.1 


Deputy  Seeretmy. 

(FR  Doc  97-32103  Filad  12-»47;  8:4S  am] 
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action:  Notice  and  request  for 
comments. 


f:  In  accordance  with  the 
Paperworic  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new.  and/or  currently 
approved  information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  February  9, 1998. 
FOU  FURTHER  ■ffORMATlOW  CONTACT: 
Curtis  B.  Rich.  Kfanagement  Analyst. 
Small  Buaineas  Administration.  409  3rd 
Stieet,  S.W.,  Suite  5000,  Weshington, 
D.C  20416.  Phone  Number  202-205- 
6629. 


Item: 

Title:  "SBIC  Financial  Reports." 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Form  No:  468. 

Description  of  Respondents:  Small 
Business  Inveatment  Companies. 

Annual  Responses:  305. 

Annvuil  Burden:  5.185. 

Tith:  "Portfolio  Financing  Report" 

Type  of  Request:  Extoision  of  a 
cuirantly  approved  collection. 

Form  No;  1031. 

Dsscnfpfion  o/Aespondente;  Small 
Business  Inveatment  Companies. 

Armual  Responses:  2.100. 

Axmual  Burden:  420. 

Comments.*  Send  all  comments 
regarding  these  information  collections 
to  Cathy  Fields.  Program  Analyst.  Office 
of  Investment  Division.  Small  Business 
Adnainistration.  409  3rd  Street.  S.W.. 
Suite  6300.  Washington.  D.C  20416. 
Phone  No:  202-205-6512. 

Send  comments  regarding  whether 
these  information  coUections  are 
necessary  for  the  proper  pecformanoe  of 
the  function  of  the  agency,  accuracy  of 
burden  estimate,  in  addition  to  ways  to 
minimlfJB  these  estimate,  and  ways  to 
enhance  the  quality. 

nth:  "Application  Forms  for  die  8(A) 
Progn 


» 17  CFR  200.3O-3(aKlX). 


jfype  of  Request:  Ejctension  of  a 
cuzrnrtly  approved  collection. 

Form  No:  lOlOB-Prop..  lOlOB-Part. 
1010B4:orp. 

Description  of  Respondents: 
Economically  and  Socially 
Disadvantaged  Individuals. 

Armual  Respmtses:  1. 

Armual  Burden:  55,000. 

Title:  "Program  Evaluation  SBA  7  (A) 
Loan  Program." 

Type  o/Aeguest:  Extensfon  of  a 
currentiy  approved  oollecticKi. 

Form  No:  W A. 

Description  <rf  Respondents:  7(A) 
Loan  Applications. 

Armual  Responses:  1.700. 

Armual  Burden:  312. 

Comments:  Send  all  comments 
regarding  these  information  collections 
to  Arthur  Collins.  Assistant 
Administrator,  Office  of  Program 
Development.  Small  Business 
Administration.  409  3rd  Street.  S.W.. 
Suite  8000.  Washington.  D.C.  20416. 
Phone  No:  202-205-6416. 

Send  comments  regarding  whether 
these  information  collections  are 
necessary  for  the  proper  performance  of 
the  fimction  of  the  agency,  accuracy  of 
burden  estimate,  in  aiddition  to  vrays  to 
minimize  these  estimate,  and  ways  to 
enhance  the  quality. 


Dated:  DstTwabar  3, 1087. 
Ji  rill  III     WMte. 
Quef.Administmtiwbifoimalianl 
(FR  Doc  97-32202  Filad  12-»-e7;  8:45  ^ 
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(Dedaradon  el 
lofRortda 


•2991] 


Osceola  County  and  the  ccmtiguous 
Counties  of  Brevard,  Highlands,  lnWi«ti 
River.  Lake,  Okeechobee,  Orai^,  and 
Polk  in  the  State  of  Florida  constitutea 
disaster  aree  es  a  result  of  dam^ss 
caused  by  a  fire  whidi  occurred  on 
November  14, 1997  in  the  Midway  192 
Flea  Market  in  the  Qty  of  Kiasimmee. 
Af^licattons  for  loans  (m  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
January  26, 1998  and  for  economic 
injury  until  the  doae  of  Inisineas  on 
August  26, 1998  at  the  address  listed 
below  or  other  locally  annoiuiced 
locations:  U.S.  Small  Business 
Administration,  Disasto-  Area  2  Office. 
One  Britimore  Plac»,  Suite  300,  Atlanta. 
GA  30308. 

The  interest  rates  are: 


ForllifBical 

Homeowners  widi  oedit  evailable 
elsewhere:  7.625%. 

Homeowners  without  credit  availaUa 
elsewhere  3.812%. 

Businesses  with  credit  available 
elsewhere  8.000%. 

Businesses  and  non-profit  organizatioiu 
without  credit  available  elsewhere 
4.000%. 

Others  (including  non-profit 
organizations)  with  laedit  available 
elsevidiere  7.125%. 

FarEooooiidGliiiay 

Businesses  azul  small  ^ricultural 
cooperatives  without  credit  availaUe 
elsewhere  4.000%. 

The  nimiber  assigned  to  this  disastar 
for  phjrsical  damage  is  299105  and  for 
economic  in|uiy  ^  number  is  967100. 

(Catalog  of  Fedoal  Domastic  Aasistaaoa 
Program  Nos.  59002  and  59008) 

Dated:  Novambar  26. 1907. 
^idaAhravat, 
AdnUnMntar. 
[FR  Doc  97-32200  Filed  13-a-07: 8:45  am] 
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lOfl 


Stal*  of  Floflda 

Om^  County  and  tho  contiguous 
CountiM  of  Bivwvd.  Lako.  OaoeoU. 
Polk,  and  Swiliinli  to  th»  Stf  of 

FloricU  coiutltute  a  dlMtlw  tnm  m  • 
rMult  of  damagM  cauaad  by  a  Bra  which 
occumd  on  MuiaMbw  17. 1997  in  tha 
East  Colonial  Flea  Markat  in  Oranga 
County.  Applications  for  loans  (or 
physical  damaga  may  be  filed  until  tbo 
close  of  buiinaas  on  lanuary  26. 1908 
and  for  mwfnp^  injury  until  the  close 
of  buainaaa  on  August  20. 1998  at  the 
addraaa  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Buainaaa  Administration.  Disaster  Area 
2  Office.  One  Baltimore  Place.  Suite 
300.  Atlanta.  CA  30308. 
The  Intaraat  rataa 


ForPkyalcal 

Homeoivners  with  credit  available 

ebowban:  7.625%. 
HomwivMn  without  credit  avaiJdble 

elsMrbara:  3.812%. 
niiilnnaaai  with  credit  available 

elsewhere:  8.000%. 
Busineaaea  and  non-profit  organizations 

without  credit  available  elsewhere: 

4.000%. 
Others  (including  non-profit 

otganizations)  with  credit  available 

elsewhere:  7.125%. 

Forlnoiwlrlal— y 

Buainaaoaa  and  small  agricultural 
cooperatives  without  credit  available 
alaswbere:  4.000%. 
The  number  assigned  to  this  disaster 
for  physical  rtamaga  Is  29820S  and  for 
economic  injury  tna  numbar  is  987200. 

(Csialog  of  Fsdaval  Domestic  Assistance 
Pnysw  Nos.  9880S  SBB  88008) 
>a8.1097 


Adminittntor. 

IFR  Doc.  97-32201  Filwl  12-6-97;  8:45  saal 
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Rovocatlon  of  llconao  o<  Small 
Duiinooo  toiwMtwwnt  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Buainaaa 
Administration  by  the  Final  Order  of  the 
United  SUtes  District  Court  for  the 
Southern  District  of  New  York,  dalad 
October  24.  1997.  the  United  Stataa 
Small  Business  Administration  hereby    * 
revolts  the  license  of  767  Limited 
Partnership,  a  New  York  limited 
partnership,  to  fuiurtion  es  a  small 


2.1997. 


buainaaa  inveatment  company  under  the 
SmaU  Buainaas  Inveatment  Company 
LioiMa  Na  02A»-0464  issued  to  767 
Limited  Partnership  on  )une  18m  1984 
and  said  license  is  hereby  declared  null 
and  void  as  of  October  24. 1997. 
Unilsd  Stsiss  8aHll  ■aslasss  Administratiao 

Datsd:! 
DaaA.( 

Aamtdata  Administrator  for  Invntnmnt. 
(FR  [)oc.  97-32197  FUsd  12-8-97;  8:45  ami 


SMALL  BUSINESS  ADMIMSTflATION 

navocatton  of  Ucanaa  of  Small 
Buainaaa  knraatmant  Company 

Pursuant  to  the  authority  granted  to 
the  United  SUtea  Small  Buainaaa 
•  Administration  by  the  Final  Order  of  the 
UbUmI  Stalaa  District  Court  for  tha 
SoallMni  Dtatrict  of  Nmr  York,  dalid 
August  25.  1997.  the  United  SUtes 
Small  Busineas  Administration  hereby 
revokes  the  license  of  The  Hanover 
Capital  Corporation,  a  New  York 
corporadoo.  to  function  as  a  small 
busineas  invaetmant  company  under  the 
Small  Busineas  Investment  Company 
Lkanao  No.  02/02-0102  issued  to  The 
Haaavar  Capital  Corporation  on  June  22. 
1961.  and  re-issued  on  May  11. 1987. 
and  said  license  is  hereby  declared  null 
and  void  as  of  September  9. 1997. 

United  States  Small  Bualnsss  AdministiBtian 
25. 1907. 

Assocteto  AdminutntorjoT  bmttmant. 
IFR  Doc  07-32199  FUsd  12-09-97;  8:45  am) 


SMALL  BUSINESS  ADMINISTRATION 


nwocMKm  Of  i^^Miev  vi  < 
Buainaaa  Imfaatmant  Company 

Pursuant  to  the  authority  granted  to 
tha  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
Central  District  of  California,  entered 
July  23.  1997.  the  United  Statea  Small 
Business  Administration  hereby  revokes 
the  license  of  LaSung  Investment  and 
Finance  Company,  a  California 
cotpotation.  to  fimction  as  a  small 
buaineaw  investment  company  under  the 
Small  Business  Investment  Company 
License  No.  09/09-5251  issued  to 
t^Sung  Investment  and  Finance 
Company  on  March  7.  1980  and  said 
liceiMe  is  hereby  declared  null  and  void 
asof)uly23. 1997. 

Unitad  Sutas  Smsll  Buainsas  Administistioa 


Dated:  Novamber  25. 1007. 
iA.Christiniia, 

Associato  Adnunittrator  for  Inmtment. 
IFR  Doc.  97-32198  Filed  12-8-07;  8:45  am] 


SMALL  BUSINESS  ADMINISTRATION 

SmaH  Buainaaa  Adminlatratlon 
Ravocatton  of  Ucanaa  of  Small 
Buainaaa  Inwaalmant  Company 

Pursuant  to  the  authority  granted  to 
the  United  SUtes  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
Eastern  District  of  New  York,  dated 
August  4. 1997,  the  United  States  Small 
Busineas  Administration  hereby  revokea 
the  licenae  of  Rainbow  Bridge  Capital 
Corporation,  a  New  York  corporation,  to 
function  as  a  small  business  investment 
company  imder  the  Small  Business 
Investment  Company  License  No. 
02/02-5297  issued  to  Rainbow  Bridge 
Capital  Corporation  on  June  12. 1980 
and  said  license  is  hereby  declared  null 
and  void  as  of  December  2. 1997. 
United  Slates  Small  Business  Administiation 

Dalsd:  DscsiMbai  2. 1907. 

Associate  Adminutnitor  for  Invattawnt. 
IFR  Doc  07-82108  Filed  12-8-07;  8:45  am) 


OFFICE  OF  THE  UNnCD  STATES 
TRADE  REPRESENTATIVE 

Nofloa  Of  Maattng  of  tha  mduatry 
Sactor  Advlaory  CommMtaa  on  Capital 
Qooda  (ISAC-2) 

AOnCT:  Offica  of  the  United  Sutea 
Trade  Representative. 
action:  Notice  of  meeting. 


r:  The  Industry  Sector  Advisory 
Committee  on  Capital  Goods  (ISAC  2) 
will  hold  a  meeting  on  December  10, 
1997  from  9:00  a.m.  to  1:30  p.m.  The 
meeting  will  be  open  to  the  public  from 
1:00  p.m.  to  1:30  p.m.  and  closed  to  the 
public  from  9:00  a.m.  to  1:00  p.m. 
OATIS:  The  meeting  is  scheduled  for 
December  10. 1997.  unless  otherwise 
notified. 

(HMIWfUfl  The  meeting  will  be  held  at 
the  Department  of  Commerce  in  Room 
1859.  located  at  14th  Street  and 
Constitution  Avenue,  N.W.. 
Waahington.  D.C.  unleas  otherwise 
notified. 

FOR  FtmTHCR  MFOMIATK)N  CONTACT: 
Megan  Pilaroscia,  Department  of 
Commerce,  14th  St.  and  Constitution 
Ave..  N.W..  Washington.  D.C.  20230. 


Fadaral  Kagiater  /  Vol.  62,  No.  236  /  Tuesday.  December  9,  1997  /  Noticeo 


•4007 


(202J  482-0609  or  Bill  Daley,  Office  of 
the  United  States  Trade  Representative, 
600  17th  St  N.W..  Washington.  D.C 
20508,  (202)  395-6120.         , 
8UPFICMBITAIIV  9»OfMATI0N:  The  ISAC 
2  will  hold  a  meeting  on  December  10. 
1997  from  9:00  a.m.  to  1:30  p.m.  The 
meeting  will  include  a  review  and 
discussion  of  current  issues  which 
influence  U.S.  trade  policy.  Pursuant  to 
Section  2155(f)(2)  of  Titie  19  of  the 
United  States  Code  and  Executive  Order 
11846  of  March  27. 1975.  the  Office  of 
the  U.S.  Trade  Representative  has 
determined  that  part  of  this  meeting  will 
be  concerned  with  matters  the 
disclosure  of  which  wotild  seriously 
compromise  the  development  by  die 
United  States  Government  of  trade 
policy,  priorities,  negotiating  objectives 
or  bargaiidng  positions  with  respect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  connection 
with  the  development,  implementation 
end  administration  of  the  trade  policy  of 
the  United  States.  During  the  discussion 
of  such  matters,  the  meeting  %rill  be 
doaed  to  the  public  from  9:00  a.m.  to 
IMi  p.m.  The  meeting  will  be  open  to 
the  public  and  press  from  1:00  p.m.  to 
1:30  p.m.  when  other  trade  policy  issues 
will  be  discussed.  Attendance  dtuing 
this  part  of  the  meetiiig  is  for 
obaovation  only.  Individuals  who  are 
not  members  of  the  committee  will  not 
be  invited  to  comment 


Acting  Atmtant  United  States  Trade 
Repnaentative,  Intetgovmimental  Affaiit 
and  Public  Liaiaon. 

[FR  Doc  97-32114  Filed  12-8-07;  8:45  am] 


OFFICE  OF  THE  UNTFEO  STATES 
TRADE  REPRESENTATIVE 

IPeekalNaSOI-loq 

TarmmaHon  Of  SacHon  302 
InvaaUgaUon:  Practicaa  of  tha 
Oovammant  of  Turfiay  RagarcNng  Iha 
ImpoaHion  of  a  Oiacfimlnalory  Tax  on 
Box  Offica  Ravanuaa 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTKM:  Notice  of  termination  and 

monitoring. 


t:  On  June  12, 1996.  the  United 
States  Trade  Representative  (USTR) 
initiated  an  investigation  under  section 
302(bMl)  of  the  Trade  Act  of  1974,  as 
amended  (the  Trade  Act)  (19  U.S.C. 
2412(bKl)),  with  respect  to  certain  acts, 
policies  and  practices  of  the 
Government  of  Turkey  that  may  result 
in  the  discriminatory  treatment  of  U.S. 
films  in  Turkey.  Following 


ctmsultations  with  the  United  States 
under  the  auspices  of  the  World  Trade 
Organization  (WTO).  Turkey  agreed  to 
eqtialize  any  tax  impoaed  on  box  office 
receipta  frt>m  the  showing  of  domestic 
and  imported  films.  Having  reached  a 
satishctory  resoluticm  of  the  issues 
under  investigation,  the  USTR  has 
determined  to  terminate  this  section  302 
investigation  and  monitor 
implementation  of  the  agreement  undw 
section  306  of  the  Ttade  Act 
EFFECTIVE  DATE:  This  investigation  was 
terminated  on  December  3, 1997. 
AOOMSSSeS:  Section  301  Committee, 
Office  of  the  United  States  Trade 
Representative.  Room  223, 600  17th 
Street.  N.W..  Washingtafn.  D.C.  20508. 

FOR  FURmet  iVOfMATlON  OONTACn 
Stephen  R.  Fox.  Deputy  Directw  fat 
Intellectual  Property  (202)  395-6864.  or 
Geralyn  Ritter,  Assistant  General 
Counsel  (202)  395-6800. 
8UFW  rwlfTAIWr  ■rOMHAHON:  Ob  ^me 
12, 1996.  the  USTR  initiated  an 
investigation  under  section  302(bXl)  of 
the  Trade  Act  with  respect  to  whedier 
certain  laws  and  regulations  of  the 
Govanunent  of  Turkey  aCEacting  the 
taxation  of  box  office  revenues 
generated  from  the  showing  of  foreign- 
origin  films  diat  may  result  in  tb» 
discriminatory  treatment  of  U.S.  filmf  in 
Turkey  are  actionable  under  section 
301(a).  See  61  FR  30646  of  Juim  17, 
1996.  The  investigatfon  specifically 
considered  whether  Turkey's  Law  on 
Municipal  Revenues  (Law  No.  2464) 
which  imposes  a  25%  municipality  tax 
on  box  office  revmues  generated  from 
the  showing  of  foreign  films,  but  not  the 
revenue  genorated  firom  the  shoiving  of 
domestic  films  is  inconsistent  with 
Turkey's  obligations  under  Article  m  of 
the  Gmeral  Agreement  on  Tarifit  and 
Trade  1994  (GATT  1994),  administered 
by  the  Worid  Trade  Organization 
(WTO).  Pursuant  to  section  303(a)  of  the 
Ttade  Act,  the  USTR  requested 
Consultations  with  the  Government  of 
Turkey  under  the  procedures  of  the 
WTO  Understanding  on  Rules  and 
Procedures  Governing  the  SetUemsnt  of 
Disputes  (DSU). 

■eaohition  of  Diqnite 

In  consultations  between  the 
Government  of  the  United  States  and 
the  Government  of  Turiwy  on  July  23, 
1996  imder  the  WTO  DSU  procedures. 
Turkey  agreed  to  equalize,  as  soon  as 
ressonably  possible,  any  tax  imposed  in 
Turkey  on  box  office  receipts  from  the 
showing  of  domestic  and  imported 
films.  Based  on  these  consultations, 
Turkey  and  the  United  States  notified 
the  WTO  Dispute  Settiement  Body  on 
July  14. 1997  that  they  have  agreed  to 


tmninate  consultations  on  thif  m^^t^B- 
and  that  the  Untied  States  has  frmnally 
withdrawn  this  matter  from  further 
attention  under  the  provisioiu  of  the 
DSU.  On  the  besis  of  die  measures 
Turkey  has  agreed  to  undotake  in  order 
to  provide  a  satisfactory  resolution  to 
the  matter  under  investigation,  the 
USTR  has  decided  to  terminate  this 
section  302  investigation.  Pursuant  to 
section  306  of  the  Trade  Act,  the  USTR 
Mrill  monitor  Turkey's  implementation 
of  ita  obligations  undar  Article  in  of  the 
GATT  1994  with  respect  to  taxation  (rf 
box  offices  revenues  geneifaled  by  the 
ahowing  of  domestic  and  imported 
films. 


Inrii^A.' 

Chairman.  Section  301  Committee. 

(FR  Doc.  07-32174  Filed  12-8-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
Fadafal  Higliway  Adminiatralion 
Envlionmantal  I 


AOENCV:  Federal  Highway 
Administration  (FKWA).  DOT. 

ACTION:  Extension  of  comment  period. 

imWilY;  This  notice  is  to  extend  dw 
comment  period  on  the  Draft  EIS  for  the 
Outer  Connector  in  the  r^tmrt^^  of 
Spotsylvania  and  Stafibrd  from 
November  28, 1997.  to  DeceaAer  31, 
1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Mr.  J.  Bruce  Turner.  Transportation 
Plaimer,  Federal  Hi^iway 
Administration,  1504  Santa  Rosa  Road. 
Suite  205*.  Richmond,  Virginia  23229, 
telephone  (804)  281-5111. 

SUPPLBCNTARY  OffXWMATION:  The 
FHWA,  in  conjunction  with  the  Virginia 
Department  of  Transportation,  has 
determined  that  it  is  in  the  public 
interest  to  extend  the  comment  period 
for  this  draft  enviroiunental  impact 
statement 

(AudMcitj:  23  U.S.C  315;  40  CFR  1.48) 
Issued  on  Noveaiber  26, 1907. 

Tnmsportation  numer.  Ricbmond,  Virginia. 
[FR  Doc.  97-32102  Filed  12-8-07;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  TTwMI  Supervtelon 

Propoeed  Agency  InfonneUow 
Collection  ActhrMee;  Commefit 


AOmcr.  OflBce  of  Thrift  Superviakm. 
Deputmant  of  Tteesuiy. 
ACTION:  Notice  and  request  for 
comments.  

aUMMARY:  The  DefMrtment  of  the 
TraABury,  as  part  of  iU  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  genaral  public  and 
other  Federal  agencies  to  tais  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1905, 
Public  Law  104-13.  Cuneoflly.  the 
Office  of  Thrift  Supervision  within  the 
Department  of  the  Treasiiry  is  soliciting 
comments  concerning  the  Community 
Reinvestment  Act  Regulations  (12  CFR 
Partsese). 

OATM:  Written  commenU  should  be 
leoehred  on  or  before  February  9. 1998 
to  be  sssured  of  consideration, 
(irwmrnri  Send  comments  to  Manager, 
Dissemination  Branch.  Records 
Management  and  Information  Policy. 
Offlce  of  Thrift  Supervision.  1700  G 
Street.  NW..  Washington.  DC  20552. 
Attention  1550-0012.  These 
submissions  may  be  bend  delivered  to 
1700  G  Street.  NW.  From  9:00  A.M.  to 
5:00  P.M.  on  business  days;  they  may  be 
sent  by  facsimile  tranemlssion  to  FAX 
Number  (202)  906-7755;  or  they  may  be 
sent  by  e-mail: 

public.infb^ots.treas.gov.  Those 
commenting  by  e-mail  should  Include 
their  name  and  telephoiae  number. 
Comments  over  25  pages  in  length 
should  be  sent  to  FAX  Number  (202) 
906-6956.  CommenU  will  be  svailable 
for  inspection  at  1700  G  Street.  NW.. 
from  9:00  A.M.  until  4.00  P.M.  on 
business  days. 

FOM  niRTMIII  MFOMIAT10N  OONTACTl 
Requests  for  additional  information 
should  be  directed  to  Theresa  Stark. 
Compliance  Policy  Division. 
Supervision.  Office  of  Thrift 
Supervision.  1700  G  Street.  NW., 
Washington.  DC  20552.  (202)  906-7054. 

SUPPI.EMENTARY  e^OWMATION; 

Tide:  Community  Reinvestment  Act 
RegulaUons  (12  CFR  563e). 

OMB  Ntunber:  1550-0012. 

Form  Number:  N/A. 

Ahstract:  This  information  collection 
is  required  by  the  Community 
Reinvestment  Act  (12  U.S.C.  2901  c( 
seq.).  The  public  and  OTS  uae  the 


information  to  assese  a  thrift's 
community  lending  rscocd. 

Current  Actkuu:  OTS  is  proposing  to 
renew  this  Information  collection 
without  revision. 

Type  of  Review.  Extension  of  s 
previously  approved  collection. 

Af^cted  Public:  Business  or  For 
Profit. 

Estimated  Number  a/  Beepondents: 
1.231. 

Ettimated  Time  Per  Retpondent:  16.1 
■  iwegs  hours. 

Ettunated  Total  Annual  Burden 
Houn:  1.982  sverage  hours. 

Bequeel  for  Coaunente:  Comments 
submitted  in  response  to  this  notice  wrill 
be  summarized  and/or  included  in  the 
:  for  OMB  epproval.  All 
will  beonne  a  matter  of 

SubUc  record.  Comments  are  invited  on: 
i)  Whether  the  collection  of 
information  is  necessery  far  the  proper 
perfbrmanc»  of  the  functions  of  the 
agency,  including  whether  the 
information  shallhave  practical  utility: 
(b)  the  acctiracy  of  the  agency's  eeTiaiete 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality:  (d)  ways  to  minimize  the 
burden  of  the  collection  of  Information 
on  respondents,  including  the  use  of 
sutometed  collection  techniques  or 
other  forms  of  information  technology, 
and  (e)  estimstes  of  capital  or  start-up 
costs  snd  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Hdbar  2. 19a7. 
iCM-Tstt. 
.  Hacof  lis  i4anagtmeM  and 
Information  Policy. 
jFR  Doc.  97-32096  PUsd  l>-S-*7:  •.•45  sml 


DEPARTMENT  OF  THE  TREASURY 

Offic*  of  Thrttl  Supervtaion 

Propoeed  Agency  Infocnitlon 
Collection  ActhrMes;  ConvMnI 


AOgWCT.  Office  of  Thrift  Supervision. 
Department  of  Treasury 
action:  Notice  and  request  far 
comments. 

■UMMSmr  The  Department  of  the 
Traesujy,  ss  part  of  its  continuing  eflbft 
to  reduce  peperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agenciee  to  take  this 
opportunity  to  coonMBt  on  propoeed 
and/or  continuing  infionnation 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1905. 
Public  Law  104-13.  Currently,  the 


Office  of  Thrift  Supervision  within  the 
Depertment  of  the  Treasury  is  soliciting 
comments  concerning  the  Minimum 
Security  Devices. 

OATn:  Written  comments  should  be 
received  on  or  before  February  9. 1998 
to  be  assured  of  consideration. 
AOONtaOCt:  Send  comments  to  Manager. 
Dissemination  Branch.  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision.  1700  G 
Street,  NW..  Washington.  DC  20552, 
Attention  1550-0062.  These 
submissions  mey  be  hand  delivered  to 
17(M)  G  Street.  NW.  From  9:00  A.M.  to 
S.-00  PJ^  on  business  days:  they  may  be 
sent  by  fscTiT"<>*  transmission  to  FAX 
Number  (202)  906-7755;  or  they  mey  be 
smt  by  e-mail: 

public.infoOots.traes.gov.  Those 
commenting  by  e-mail  shoidd  include 
their  name  and  telephone  number. 
Comments  over  25  pages  in  length 
should  be  sent  to  FAX  Number  (202) 
906-6056.  Commenta  will  be  svaileble 
for  inspection  at  1700  G  Street.  NW., 
from  9:00  A.M.  until  4.-00  P.M.  on 
business  days. 

TOR  fURT>«ll  NTONMATION  CONTACT: 
Requests  for  additional  information 
shoidd  be  directed  to  Lany  Clark, 
Compliance  Policy  Diviaifm. 
Supervision,  Office  of  Thrift 
Supervision.  1700  G  Street.  NW.. 
Washington.  DC  20552.  (202)  906-5628. 

iweiacNTAfir  mrmmation: 

Title:  Minimum  Security  Devicee. 

OMB  Number:  1550-0062. 

Form  Number  N/A. 

Abetract:  The  Benk  Protection  Act 
and  OTS  implementing  regulations 
require  savings  associations  to  establish 
security  devices  and  procedures. 
Written  security  program  allows  OTS  to 
evaluate  whether  savings  associations 
have  adopted  policies  and  procedures  to 
ensure  compliance  with  law  and 
regulations. 

Qurent  Action*:  OTS  is  proposing  to 
renew  this  information  coUecbon 
vrithout  revision. 

Type  of  Review:  Extension  of  e 
previously  approved  collection. 

Affected  Aut/ic;  Business  or  For 
Profit 

Estimated  Number  trf  Respondents: 
1231. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Houn:  1.464  hours. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarised  ami/or  included  in  the 
request  for  OMB  approval.  All 
conunents  will  become  s  matter  of 
public  record.  Comments  are  invited  on: 
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(e)  Whedier  dss  collectioa  of 
infor— lioe  is  eecessacy  lor  the  yoper 

pesfataeaoe  of  the  fonctions  of  the 
egsocy.  inchidiiig  whether  the 
iafasaetiai  shell  heve  pmcticel  utility; 
(b)  the  eccurecy  of  die  ^ency's  estiaMie 
oflbe  burdsa  of  tke  ooHectiea  of 
iaionBBtiiMi:  (c)  ways  to  enhance  tiM 
qeeMty;  (d)  ways  to  arinimize  the 
htirdsn  crfdie  orilectioB  of  iafonntfioa 
on  respondents,  including  the  use  of 
automated  callectioB  techniques  or 
other  forms  of  information  technology, 
end  M  estiaaeles  of  capital  or  stHt-op 
oeets  end  costs  of  operation, 
aiMiatimeare,  and  purcAese  of  services 
to  peovide  infaraetion. 


2,1967. 


FiM  12-S-«7: 6:46  «4 


r:  OfBce  of  Thrift  Supervision, 
Depertment  of  Trsesury 

ACTION:  Notice  and  request  for 
commoBts. 


r:  The  Depsrtment  of  the 
Treesury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
end/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Redtx:tion  Act  of  1995, 
Public  Law  104-13.  Currently,  the 


Office  of  Thrift  Sv^errision  within  the 
DapartMSBl  of  the  Trseeiuy  is  solidtiag 
coaasents  cenrensit  tfce  ApplicatioB 
torisemamcmoti 
Securities. 


iplicatioB 
Drtt 


should  be 
9.1906 


. : L  Policy. 

Office  ofThrift  Siipenrisioa.  1700  G 
Stseet,  NW..  WeshiaglM.  DC  20552. 
AtleBftien  1556-0030.  Tliese 
■"h"iiMi*as«ey  he  hnd  deUvaeed  to 
1700  G  Street.  NW.  Fna  0:00  AJ4.  to 
5:00  P.M.  en  hiMiam  days;  diey  awy  he 
set  hy  facsJMih  twneMJseien  to  FAX 
Noiher  (202)  006-7755:  or  they  Buy  be 
setbye-Mii: 


ag  by  e-meil  should  iadude 
th^  mmmm  and  Iriephooe  nund>er. 
rnMMints  over  25  p^es  ia  iu^fih 
should  be  sent  to  FAX  Number  (202) 
906-6956.  Comments  will  be  available 
fat  inspection  at  1700  G  Sbeet.  NW., 
from  9:00  A.M.  util  4:00  F J4.  on 
husiaess  deys. 

Cities  ofthe  Form  with  instructions 
eie  eveileUe  for  inspection  at  1700  G 
Street,  NW.,  from  9:00  A.M.  until  4.-00 
P.M.  on  business  deys  or  from  PubliFax, 
OTS"  Fax-OB-Demaad  system,  at  (202) 


A1KM  CONTACT: 
Requests  for  additional  iafmiBetioa 
should  be  «faecled  to  Pamela  Schaar, 
Corporate  Activities  Division, 
SufMrvisioB,  Office  oi  Thrift 
Suiwrvision.  1706  G  Street,  NW., 
Weshiagton,  DC  20552,  (202)  906-7205. 


ANY 


mON: 


Title:  Application  for  Issuance  of 
SwbordiBeted  Debt  Securities. 
OSMV  Number:  1550-0030. 
Form  Number.  OTS  Form  1344. 


Abstmct:  The  appbcaliaa  provides 
OTS  witk  the  iafrTrmeriea  needed  to 

J  .i . — ,  r     t»  -  p^p^^,,^^  iaeimnr  ii  uf 

securities  will  heaefit  the  thrift 
institution  or  cieets  aa  eassMoi^Ue 
risk  to  the  Savings  Asseciatkm  Fund. 

Cutrent  Actkum:  OTS  is  praposii^  to 
renew  this  iafarmetioB  oettsction 
widkottt  revision. 

Type  QfaeviswrPirtsMien  of  a 
j^eviously  ^>I»oved  ooilectkm. 

Affected  PidtUc:  Bustaees  or  For 
Profit 

Betitnated  Number  of  Respondents:  5. 

Estimated  Time  Per  hespiendent:  46 
eveiege  hours. 

Estimeted  Total  Ammml  Burden 
Houn:  226  hours. 


to  dkis  notice  wfU 
be  suaMMosed  end/er  indnded  in  ^s 
request  far  CMdBappie>aL  All 
coBuaenU  will  becoaae  a  aMtto- of 
public  record.  Coaunents  are  invited  on: 

(a)  IVhether  the  coUection  of 
informetion  is  necessery  for  the  piopsr 
performance  of  die  frinctioBS  of  the 
agmcy,  including  whedwr  the 
iairwinetioB  shell  heve  practical  utility: 

(b)  the  eccurecy  of  the  agency's  estiai^ 
of  the  burdea  ef  dM  collection  of 
iwforesetioa;  (c)  ways  to  eahence  die 
quelity;  (d)  ways  to  miaimizx  the 
burden  of  the  collection  of  infrHmetion 
on  respondents,  indudia^  the  use  of 
automated  coUectfon  techniques  w 
othw  fonns  of  iafMmaticHi  technology, 
and  (e)  estimates  of  capital  or  start-up 
ctMts  and  costs  of  operatioa, 
ouinteneace.  and  purchase  of  services 
to  provide  iafonnetioo, 

Dated:  DsosiBbar  2. 1997. 

CaihiriMCM.Taii. 

Director.  Records  Uimagemeitt  aitd 
Information  Policy. 

(FR  Doc.  97-32097  Filwl  12-e-e7:  •:45  ^| 
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Corrections 


VoL  62.  Na  296 


•.  1667 


TNs  Mdkm  o(  tw  FEDERAL  REGISTER 
oonWns  MKyMl  oonwcions  oi  pravKWHy 
pubMMd  Piwidwmi.  Rute.  PrapoMd  Rut*. 
Mid  Node*  dooumwita.  TlMw  oomctons  art 
prafMrad  by  tw  omn  ol  tw  FwlMl 

.  Agancy  p(«pat«d  oofTKiora  «• 
•  ilQn<d  docunwniB  and  lODMf  in 


Tuoaday.  Novamber  2S.  1097.  the 
DocJcet  number  is  corrected  to  read  aa 
aet  forth  above.  


OEPARTMEffT  OF  TRAHSPORTATIOM      Ommwt  OounMl 

Comction 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

tuwMnwyolPr6c»d6wtOplnion»ofti> 


In  the 


Advtoory  Clreulv  »».  Cwttflcalion 


==   of  Trwwport  Canepry  RutotuiW 


DEPARTMENT  OF  ENERGY 

Fwtorai  EfMrgy  n*Quialory 
Commission 


{DattmMo. 


Cofpofsttofii  NoNosoC 


Cotnction 

hi  notic*  document  07-30358 
appearing  on  page  61050  in  the  iaaue  of 
Wedneeday.  November  10.  1007,  the 
•ut^act  haMling  ahould  rasd  aa  aat  forth 

above. 


A-^I^^^^^^^^K   fc^ 


Cotnction 

]n  notice  document  07-30680 
Jtagiiintim  on  p^a  02767,  in  the  iaaue  of 


bi  notice  docimient  07-31320 
beginning  on  page  03003  in  the  iaaue  of 
Monday.  December  1, 1907.  make  the 
following  correction: 

On  page  63604,  in  the  3rd  cohmm. 
under  the  heading  "VAOPGCPRBC  2S* 
07"  and  the  subheading  "Hb/cT '.  the 
10th  line  should  read  "Efiactive  Dais: 
July  24. 1003". 


Tuesday 
December  9,  1997 


Part  II 


Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 


48  CFR  Chapter  I 

Federal  Acquisition  Regulations  (FAR); 
Final  Rules 
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OEPARTMENT  OF  DEFENSE 

QENERAL  SERVICES 
AOMMSTRATION 

NATIONAL  AERONAUTICS  AND 


action:  Summary  preaenUtion  of  final 
and  intarim  nilaa. 


DATES:  For  effective  dates  and  comment 
dates,  see  separata  docimients  which 
fbUow. 


48CFRCtwplarl 

Federal  AcquisWon  CirculBr  «7-4)S; 

WHfOOUCUUIl 


J  Department  of  Defense  (DoD). 

General  Servicas  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


r.  This  document  summarises 
the  Federal  Acquisition  Ragulation 
(FAR)  rules  issued  by  the  Qvilian 
Agency  Acquisition  Council  and  the 
Defisnse  Acquisition  Regulations 
Coimcil  in  this  Federal  Acquisition 
Circular  (FAC)  97-03.  Each  rule  follows 
thu  document  in  the  order  listed  belofw. 
A  companion  document,  the  Snail 
Entity  Compliance  Guide,  follows  this 
FAC  and  may  be  located  on  the  Intatnet 
at  http://www.ametgov/&u. 


FOR  RMTMBI MF0MUTI0N40NTACT:  The 
analyst  whose  name  appears  (in  the 
table  below)  in  relation  to  each  FAR 
case  or  subject  area.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4035.  GS  Building. 
Washington.  DC  20405,  202)  501-4755. 
Please  cite  FAC  07-03  and  specific  FAR 
case  numberfs). 

MWLfMDfTARV  MPOIMATION:  Pedetal 
Acquisition  Ciroilar  07-09  amends  the 
Federal  Acquisition  Regulation  (FAR)  as 
specified  below: 


ll.„. 
lit... 

IV  .. 

V  ... 

VI  .. 

VII  . 
VIH 


K 

X  .~ 

XI  .. 

XII  . 
XIII 
XIV 


SubiKt 


Put  30  DSMiBBoea  .....«-..««........«......•.*..«.«".««.".....".•.•.♦ 

Monnelion  TedNwiogy  Meneoament  Ralorm  Act  ol  1800 
Final  Owaftiaed  SeManwrt . 


Reo>^iUalto»T  o«  FAR  Pert  13.  SliiyMsd  AujiSsJitin  Procedufee 

naperting  Trade  Sandton  ExempMona  

New  MexiofrQroaa  Racelpis  and  CompanaaHng  Tax 

CompenaaMon  o«  CaHain  Contradof  Paraonnal 


Indspandant  OsssMch  «kI  Deweiapmani«ld  and  Proposal  Coaia  tor  Fiacal  Year  1906  and 
yond. 

Tiavel  Reltnbursemeni  (kilarlm) -■ 

to  QAO - 


NiMMon  ana  naMaao  Moraamanw 
ConMwreial  BMaol  Ladbig.  Small  Paokaoa  SMpmanls 
SlMidard  Form  1406.  Preswaid  Survey  of 
Tachnicai  Amendmenla 


FAR 


97-014 
Ofr^lO 
96-017 
94-772 
97-021 
97-018 
96-325 
96-032 

97-007 
97-000 
96-034 
97-017 
96-022 


AnaiyM 


KMn. 
LinAeld. 


^Maon. 


OttaM. 
KMn. 
KWn. 
KMn. 


ItaB  I— PaH  90  Dariations  (FAR 
07-014) 

This  final  rule  amends  FAR  1.402  to 
remove  the  prohibition  againat 
authorizing  deviations  from  FAR  pert 
30.  Cost  Accounting  Standards 
Administration,  except  for  subsections 
30.201-3  and  30.201-4.  or  the  Cost 
Accounting  Standards  Board  rules  and 
regulations. 

Item  n — Infermation  Technology 

It  RafHm  Act  of  1900  (FAR 
1 90-319) 


The  interim  rule  published  as  Item  I 
of  FAC  90-41  is  converted  to  a  final 
rule.  This  rule  implements  the 
Information  Technology  Management 
Reform  Act  of  1996  (Division  E  of  Pub. 
L.  104-106).  The  final  rule  diffien  from 
the  interim  rule  in  that  it  makes  a 
clarifying  revision  to  paragraph  (c)  of 
the  definition  of  "information 
technology"  at  FAR  2.101. 

Item  m— Final  Overfaaad  SettUment 
(FAR  Ceee  95-017) 


This  final  rule  amends  FAR  parts  4. 
42.  and  52  to  improve  the  process  df 
final  settlement  of  contractor  indirect 
cost  rates  under  cost-reimbursement 
contracts  by  (1)  extending  the  time 
period  within  which  a  contractor  must 


submit  an  indirect  cost  rate  piopoaal    . 
Ikt>m  90  days  to  6  months  after  the  end 
of  the  contractor's  fiscal  year.  (2) 
permitting  extensions  to  the  0-month 
time  period  for  exceptional 
circumstances  only,  and  (3)  providing  a 
specific  reference  to  the  Defense 
Contract  Audit  Agency  pamphlet  that 
contains  guidance  on  what  generally 
constitutes  an  adequate  final  indirect 
cost  rata  proposal  and  supporting  data. 

Itaoi  IV— Reorganisatioa  of  FAR  Part 
13,  Simplified  Acquisition  Piucedufea 
(FAR  CMe  04-773) 


uaed  in  lieu  of  individiial  clauses 
piescribed  in  the  FAR 


This  final  rule  revises  FAR  pert  13  to 
reorganise  its  contents  in  a  more 
process-oriented  manner  and  to 
emphasize  the  use  of  electronic 
contracting  and  the  Covemmentwide 
commercial  purchase  card.  FAR  part  52 
is  amended  to  permit  agency  provisions 
and  clauses  to  be  incorporated  by 
refiarence  in  solicitations  and  contracts, 
if  the  foil  text  of  the  provisions  and 
clauses  may  be  accessed  electronically 
by  prospective  contracton.  A  new 
clause  is  added  at  FAR  52.213—4  for  use 
in  simplified  acquisitions;  the  clause  is 
a  compilation  of  the  required  and  most 
commonly  used  clauses  that  apply  to 
simplified  acquisitions,  and  may  be 


1 V— Repoctiiiv  Trede  SeM:ttaa 
ExemptioM  (FAR  Caae  97-021) 

This  final  rule  amends  FAR  Subpert 
25.10  to  eliminate  requirements  for 
agencies  to  notify  Congress  when 
exercising  the  authcmty  at  FAR 
25. 1002(c)  for  exemption  of  cotain 
procurements  from  trade  sanctions ' 
imposed  by  the  President.  The  rule 
instead  requires  agencies  to  notify  the 
United  States  Trade  Represmitative  of 
sitch  exemptions  within  30  days  after 
contract  award. 

Item  VI— New  Mexico  Greaa  Reoeipis 
iTax(FARCMe07> 


010) 

This  final  rule  amends  FAR  29.401- 
6  to  identify  the  Defense  Special 
Weapons  Agency  as  an  agency  that  has 
entered  into  an  agreement  with  the  State 
of  New  Mexico  regarding  taxation. 

Item  VD— Ompeoaation  ofCertaiar 
COBtractor  Personnel  (FAR  Case  90- 
325) 

The  interim  rule  published  as  Hem  XI 
of  FAC  90-45  is  converted  to  a  final  rule 
with  a  minor  clarifying  amendment  at 
FAR  31.205-6(pKl).  The  rule 
implemento  Section  800  of  the  Hscal 
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Year  1997  National  Defense 
Authorization  Act  (Pub.  L.  104-201). 
Section  809  places  a  Covemmentwide 
ceiling  of  S250,000  per  year  on 
allowable  compensation  costs  fior 
contractor  personnel  in  senior 
management  positions  under  contracta 
awarded  during  fiscal  year  1997. 

Baa  Vm— IiidapendenI  Raaearch  and 
DevalopaiaBtAkI  and  Propoaal  Coata 
far  Fiacal  Yeer  1990  and  Bqrond  (FAR 
CaeeOS-032) 

This  final  rule  amends  dui  cost 
principle  at  FAR  31.205-18, 
Independent  Reseerch  and  Development 
(IRAD)  and  Bid  and  Proposal  (BAP) 
Costa,  and  deletes  FAR  subpart  42.10, 
N^otiating  Advance  Agraeonenta  for 
IndependoQt  Research  and 
Development/Bid  and  Proposal  Costa. 
The  rule  removes,  for  fiscal  year  1996 
and  beyond,  the  requirementa  to 
calculate  or  negotiate  a  ceiling  for  IR&D/ 
BAP  costa.  In  addition,  the  rule  clarifies 
that  costa  incurred  in  preparing, 
submitting,  and  supporting  ofiisra  on 
potential  cooperative  arrangementa  are 
allowable  to  die  extent  they  are 
allocable,  reasonable,  and  not  otherwise 
unallowable. 

Hsm  IX— Travel  Rahubuiaamart  (FAR 
Caae  07-007) 

This  interim  rule  amends  FAR 
31.205-46  to  rsise,  from  $25  to  $75,  the 
maximum  travel  expense  amount  that 
contractor  personnel  may  claim  without 
providing  a  supporting  receipt  This 
changB  is  consistent  with  a  recent 
amendment  to  the  Federal  Travel 
RegulatfoiL 

I  to  GAO  PAR  Caae  97- 


This  final  rule  amends  the  protest 
procedures  at  FAR  33.101  and  33.104  to 
conform  with  revisions  made  to  the 
General  Accounting  Office  Bid  Protest 
Regulations. 

Hem  XI— Novation  awl  Related 
Agraemento  (FAR  Case  OS-034) 

This  final  rule  amends  FAR  subpart 
42.12  to  expand  and  clarify  procedures 
for  processing  novation  agreementa,  and 
for  determining  when  use  of  a  novation 
agreement  is  appropriate. 


I XD— Ceeunercial  Bills  of  Lading, 
SasaH  Package  ShipaMnta  (FAR  Case 
97-017) 

This  final  rule  amends  FAR  47.303- 
17  to  raise  the  threshold  for  requiring 
receipted  freight  bills  for  small  package 
shipmenta  from  $25  to  $100,  and  the 
maximum  anunmt  that  the  Government 
may  pay  for  invoiced  but  unsupported 
transportation  charges  from  $100  to 


$250.  These  increased  amounta  are 
considered  to  more  accurately  reflect 
shipping  costa  in  today's  business 
environment 


D^ARTMBir  OF  OEFBOE 


1  Xm— Standard  Form  1400. 
Pieaward  Sarfay  of  Proapedive 
Contractor— Quality  Aaavranca  (FAR 
Case  90-022) 

This  final  rule  revises  Standard  Form 
1406,  Preaward  Survey  of  Prospective 
Contractor — Quality  Assurance,  to 
delete  references  to  canceled 
specifications,  and  to  conform  the 
language  in  the  form  to  the  current 
language  in  FAR  part  46. 

Itam  XIV— Technical  Amendments 

This  docummt  makes  technical 
corrections  to  FAR  1.201-1, 19.811-1. 
and  42.203.  Standard  Forms  33, 1435, 
1436.  and  1437  are  reissued  to  reflect 
changes  to  internal  references  as  a  result 
of  die  rewrite  of  FAR  part  15.  Standard 
Form  270  is  reissued  to  provide 
accounting  for  purchases  under  the 
commercial  test 

Dated:  Deoamber  1, 1097. 
EdwariCLsA, 
IXnclor.FedmalAoquisitktBt^iiieyDMakm. 

Federel  Acquisition  Qrcnlar 

Federal  Acquisition  Qrcular  (FAC) 
97-03  is  issued  under  the  authority  of 
die  Secretary  of  Defense,  the 
Administrator  of  General  Sovioes,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Ragulation  (FAR) 
and  other  directive  material  contained 
in  FAC  97-03  is  eSactive  February  0. 
1098,  except  for  Items  VI,  DC.  and  XIV, 
which  are  efiiactive  December  9, 1997. 

Dated:  November  22. 1997. 
Eiaawic  K.  Specter, 
IXiBCtor.  Defense  Procurement 

Dated:  November  28. 1997. 
IdaM.lMad, 

Deputy  Associate  Administrator.  Office  of 
AcquisitioB  Policy.  General  Servicet 
Administration. 

Dated:  November  18, 1997. 
Tw  I  ■Bitlia. 

Deputy  Associate  Administrator  fix- 
Procurement,  Nationai  Aeronautics  and 
Space  Administration. 
[FR  Doc.  97-31813  Piled  12-8-47;  8:45  am) 


AOMMHTRATION 

NATKMAL  AERONAUTICS  AND 
SPACE  ADMMSnUTION 

48  CFR  Parti 

(FAC  97-08;  FAR  Caae  97-014;  MaMq 

nNO00O-AH77 


AOENCKS:  Department  of  Deianse  (DoD). 
General  Services  Administntifm  (GSiU. 
and  National  Aeronautics  and  Speoa 
Administration  P4ASA). 
ACnow;  Final  rule. 

OUMMAMV:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  die 
Federal  Acquisition  Regulation  (FAR)  to 
remove  die  prohibition  agaizut 
authorizing  deviations  from  certain 
sections  pertinent  to  cost  accounting 
standards  administration.  This 
regulatory  action  was  not  sul^ect  to 
Office  of  Management  and  Budget 
review  under  Executive  Ordw  12000. 
deted  September  30, 1993,  and  is  not  a 
maior  rule  under  5  U.S.C.  804. 
EFffiCnVE  DATE:  February  9, 1990. 
RM  FURIHB)  OKMMATKM  OONTACT:  The 
FAR  Secretariat  Room  4035,  GS 
Building,  Washington.  DC  20405,  (202) 
501-4755,  for  information  pertainii^  to 
status  or  publication  schedules.  For 
clarification  of  content  contact  Ms. 
Linda  Nelson,  Procurement  Analyst  at 
(202)  501-1900.  Please  cite  FAC  97-03. 
FAR  case  97-014. 


iTKM: 


This  final  rule  amends  FAR  1.402. 
Policy,  to  remove  the  prohibition 
against  authorizing  deviations  from  FAR 
Part  30  (except  for  subsections  30.201- 
3  and  30.201-4.  or  the  Cost  Accounting 
Standards  Board  (CASB)  ndes  and 
regulations).  This  prohibition  was 
added  to  the  FAR  when  the  CASB  ndea 
and  regulations  were  added  to  FAR  part 
30.  Since  only  the  CASB  has  authorify 
to  waive  CAS.  the  FAR  part  30  deviation 
prohibition  at  FAR  1.402  was  added  to 
preclude  the  granting  of  a  CAS  waiver 
by  other  than  the  CASB.  The  prohibition 
was  intended  to  apply  to  the  CASB  rules 
and  regulations,  not  to  the 
administration  of  CAS.  Accordingly,  the 
prohibition  with  respect  to  certain 
portions  of  FAR  part  30  is  no  longer 
necessary  since  tiie  CASB  rules  and 
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ragulations  have  been  ramovsd  from 
FAR  part  30  and  promulgatad  aepavately 
by  the  CASB  in  48  CFR  Chaptar  99. 

B.  Regulatory  FlaxibiUty  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Pub.  L  99- 
577.  and  publication  for  public 
comments  is  not  required.  However, 
comments  from  small  entities 
concerning  the  afbcted  FAR  subpart 
will  be  considered  In  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601.  et  teq.  (FAC  97-03.  FAR 
I  97-014).  in  correspondence. 


C  Paperwork  Redaction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  change  to  the 
FAR  does  not  impose  recordkeeping  or 
infannation  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  tlie  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,etseq. 

IM  ofSufajacta  ia  4«  CFR  Part  1 

Government  procurement 

DatMl:  DnanlMr  1. 1997. 
EdwairfCUak. 
Director.  Ftdatal  AcqulMkion  FoUcy  DMaion. 

Therefore.  48  CFR  part  1  is  amended 
as  set  forth  below: 

PART  1--FEOERAL  ACQUISmON 
REGULATION  SYSTEM 

1.  The  authority  citation  for  46  CFR 
part  1  continues  to  read  as  follows: 

Aalharily:  40  U.S.C  4ao(c):  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  1.402  is  amended  by 
revising  the  penultimate  sentence  to 
read  as  follows: 

1.40C    PoHcy. 

*  *  *  Deviations  are  not  authorixed 
with  respect  to  30.201-3  and  30.201-4. 
or  the  requirements  of  the  Cost 
Accounting  Standards  Board  (CASB) 
rules  and  regulations  (48  CFR  Chapter 
99  (FAR  Appendix)).  •  •   ' 

(FR  Doc.  97-31814  Filed  12-9-97:  9:45  am) 

iCOMi 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMmnnUTION 

48  CFR  Parts  2. 5, 7.  a.  9k  12.  IS.  IS. 
17. 19. 22. 32.  Sa^  K  S7..I8. »,  4S,  44, 
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mfornwDon  ■•ciwioiogy 
Raforrn  Act  of  1996 

AOENOeS:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACnON:  Interim  rule  adopted  aa  final 
with  change. 


r:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  adopt  as  final,  with  change, 
the  interim  rule  published  as  Item  I  of 
Federal  Acquisition  Circular  90-41  on 
August  8,  1996.  The  rule  amende  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  the  Information  Technology 
Management  Reform  Act  (ITMRA)  of 
1996,  Division  E  of  Pub.  L.  104-106. 
This  regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  &(ecutive  Order  12866. 
dated  September  30.  1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 
EFfECnvC  DATE:  February  9, 1996. 

FOR  numca  arowMATiow  oontagt:  The 
FAR  Secretariat.  Room  4035.  GS 
Building.  Washington.  DC  20405.  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson,  Procurement  Anal)rst,  at 
(202)  501-1900.  Please  dte  FAC  97-03. 
FAR  case  96-319. 

•UFFUMBfT  AMY  aiFOaMATION: 

A.  Background 

An  interim  rule  was  published  in  the 
Federal  Ragtelai  at  61  FR  41467.  August 
8,  1996.  Twelve  comments  from  four 
respondents  were  received  during  the 
public  comment  period.  All  comments 
were  considered  in  the  development  of 
the  final  rule.  In  response  to  public 
comments  on  the  Interim  rule,  the 
definition  of  "information  technology" 
at  FAR  2.101  has  been  clarified. 

B.  lagnlalory  Flexibility  Act 

A  Final  Regulatory  Flexibility 
Analysis  (FRF A)  has  been  prepared  and 


will  be  provided  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration.  The  analysis  is 
summarized  as  follows: 

ITMRA  requires  a  simplified,  clear,  and 
enderatandable  procsM  in  the  FAR  for 
acquiring  information  teclinology.  No  iisuas  ' 
wen  laiaed  in  reaponse  to  the  Initial 
Ragulatocy  Flexibility  Analysis.  The  rule 
applies  to  all  entities,  laiga  and  small,  that 
piopoae  to  perferm.  or  are  awarded, 
Govemmsnt  contracts  for  infiannation 
tedinoiogy.  There  are  no  statistics  available 
oo  the  exact  number  of  small  businsssas  that 
sofamit  bids  or  proposals  for  contracts  for 
information  tecnnoiogy.  However,  based  on 
information  provided  by  the  Federal  -^ 

Procurement  Data  System,  a  total  of  29.879 
awrards  were  made  to  small  Intsinesses  during 
fiscal  year  1996  under  information 
technology  product  codes  with  a  total  dollar 
vahie  of  $4,443,179,000.  The  rule  impnaee  no 
new  reporting,  recordkeeping,  or  other 
coapliance  requirements.  There  are  no 
ymtitiaA  alternatives  tliat  will  eflectively 
implement  ITMRA.  The  final  rule  simplifies 
and  streamlines  tlie  process  of  acquiring 
information  technology,  and  minimizes  tlie 
economic  burden  of  such  acquisitions,  while 
expanding  opportunities  for  small  entities  to 
participate  in  Federal  information  technology 
cootiacts. 

A  copy  of  the  FRFA  may  be  obtained 
from  the  FAR  Secntaziat 

C  Paperwork  RednctioB  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,e(aeg. 

Uat  of  Subfects  in  46  CFR  Parts  2.  5. 7. 
8.  9, 12. 13, 16, 17, 19.  22.  32.  33.  34, 
37.  36,  39, 45. 46,  51.  52,  and  53 

Government  procurement 

Dated:  December  1, 1997. 
UwerdCLoak, 
Director.  Fsdsra/  Acquimtion  Policy  DMtiort. 

Intvim  Rule  Adopted  m  Hnal  Vl^tli 


Accordingly,  the  interim  rule 
amending  48  CFR  Parts  2,  5,  7.  8,  9, 12, 
13, 16. 17. 19,  22,  32.  33,  34,  37.  38.  39. 
45,  46,  51,  52,  and  53,  which  was 
published  at  61  FR  41467,  August  8. 
1996.  is  adopted  as  a  final  rule  with  the 
following  change: 

PART  2-OEFINmONS  OF  WORDS 
AND  TERMS 

1.  The  authority  citation  for  46  CFR 
Part  2  continues  to  read  as  follows: 

Aathority:  40  U.S.C  480(c);  10  U.S.C 
chap(ar137:  and  42  U.S.C  2473(c). 
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2.  Section  2.101  is  amended  in  the 
definition  of  "Information  technology" 
by  revising  paragraph  (c)  to  read  as 
foUoMTs: 


2.191 


Ih/bnnatJan  technology  *  *  * 

(c)  The  tram  information  technology 
does  not  include — 

(1)  Any  equipment  that  is  acquired  by 
a  contractor  incidental  to  a  contract;  ot 

(2)  Any  equipment  that  contains 
in^Mdded  information  technology  that 
is  used  as  an  integral  part  of  the 
product,  but  the  principal  function  of 
which  is  not  the  acqtiisition,  storage, 
manipulation,  management,  movement, 
control,  display,  switching,  interchange, 
transmission,  or  reception  of  data  as 
infmnation.  For  example,  HVAC 
(heating,  ventilation,  and  air 
conditioning)  equipment  such  as 
thermostats  or  temperatura  control 
devices,  and  medinl  equipment  where 
information  technology  is  integral  to  its 
operation,  are  not  information 
technology. 

(PR  Doc  97-3181S  Hied  lZ-6-97: 8:45  am) 
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K:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 


IT:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
improve  the  process  of  final  settlement 
of  contractor  overhead  rates.  This 
rmulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
dated  September  30. 1993.  and  is  not  a 
major  rule  under  5  U.S.Q  804. 
EFFECTIVE  DATE:  Februaiy  9,  1996. 


FOR  FURTHER  MFORMATNM  CONTACT:  The 
FAR  Secretariat.  Room  4035.  GS 
Building.  Washington.  DC  20405.  (202) 
501-4755,  for  info^nation  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Klein,  Procurement  Analjrst,  at 
(202)  501-3775.  Pleese  dte  FAC  97-03. 
FAR  case  95-017. 


A.  Background 

Thi«  final  rule  amends  FAR  Parts  4. 
42.  and  52  to  improve  the  process  of 
final  settlement  of  contractor  indirect 
cost  rates  imder  cost-reimbursement 
contracts  by — 

•  Extending  the  time  period  within 
which  a  contractor  must  submit  an 
indirect  cost  rate  proposal  bom.  90  days 
to  6  months  after  the  end  of  the 
contracton  fiscal  year. 

•  Permitting  extensions  to  the  6- 
month  time  period  for  exceptional 
circumstances  only;  and 

•  Providing  a  specific  refinance  to  the 
Defense  Contract  Audit  Agency 
pamphlet  that  contains  guidance  on 
what  genoally  constitutes  an  adequate 
final  indirect  cost  rate  proposal  anid 
supporting  data. 

A  proposed  rule  was  published  in  the 
Federal  Bagiato  on  July  29, 1996  (61  FR 
39518).  Fourteen  sources  submitted 
comments.  All  comments  wrere 
considered  in  the  development  of  the 
final  rule. 

B.  lagalatafy  Flndbilfty  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
nile  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  R^ulatoiy  Flexibility 
Act.  5  U.S.C.  601.  et  sag.,  because  most 
contracts  awarded  to  small  entities  are 
awarded  on  a  competitive,  fixed-price 
basis  and  do  not  require  settlement  of 
contractor  indirect  cost  rates. 

C  P^aiwork  BadnctioB  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  Uie  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  fit>m  offeron, 
contractors,  or  memben  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C  3501,  etseg. 

List  of  Subjects  in  46  CFR  Parts  4. 42. 
and52 

Government  procurement 


Dated:  December  1, 1997. 
BdwardCLoab. 
Diiuetor,  Fedend  Acquisition  Policy  DivMom. 

Therefore.  46  CFR  Parts  4, 42.  and  52 
are  amended  as  set  fcHth  below: 

1.  The  authority  citation  iat  46  CFR 
Parts  4. 42,  and  52  continues  to  read  as 
follows: 

Aalhority:  40  U.S.C  486(c):  10  U.S.Q 
chapter  137;  and  42  U.S.C  2473(c). 

PART  4-ADMMSTRAT1VE  MATTERS 


4.79S    [4 

2.  Section  4.703  is  amended  in 
paragraph  (bX3)  by  removii^  "go-day" 
each  time  it  appears  (twioa). 

PART  4a-C0NTRACT 


3.  Section  42.705-1  is  amended  by 
revising  paragraph  (bXD  to  read  as 
follows: 


4t.7«6-1 


(b)  Procedures.  (1)  in  accordance  with 
tlw  Allowable  Cost  and  Payment  clause 
at  52.216-7  or  52.216-13,  the  contractor 
shall  submit  to  the  contracting  officer 
and  to  the  cognizant  auditor  a  final 
indirect  cost  rate  proposal.  The  required 
content  of  the  propoul  and  supporting 
data  will  vary  depending  on  sudi 
facton  as  business  type,  size,  and 
accounting  system  capabilities.  The 
oentiactor,  contracting  officer,  and 
auditor  must  woric  togedier  to  make  the 
proposal,  audit,  and  negotiation  process 
as  efficient  as  possible.  Accordingly, 
each  contractor  shall  submit  an 
adequate  propossl  to  the  contracting 
officer  and  auditor  within  the  6-month 
period  following  the  expiration  of  each 
of  its  fiscal  years.  Reasonable 
extensions,  for  exceptional 
circumstances  only,  may  be  requested  in 
writing  by  the  contractor  and  granted  in 
writing  by  the  contracting  officer.  A 
contractor  shall  support  its  proposal 
with  adequate  supporting  data.  For 
guidance  on  what  gmerally  constitutes 
an  adequate  final  indirect  cost  rate 
proposal  and  supporting  data, 
contractors  should  refer  to  the  Model 
Incurred  0>st  Proposal  in  Chapter  5  of 
the  Defense  Contract  Audit  Agency 
Pamphlet  (DCAAP)  No.  7641.90. 
Infonnation  for  Cx>ntractors.  llie  Model 
can  be  obtained  by — 

(i)  Contacting  Internet  address  hXtp-JI 
Mrww.dtic.mil/dcaa; 

(ii)  Sending  a  telefex  request  to 
Heedquarters  EXIAA.  ATTN:  CMO, 
Publications  Officer,  at  (703)  767-1061; 

(iii)  Sending  an  E-Mail  request  to 
*CMOMiql.dcaa.mil;  or 
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(iv)  Writing  to:  Headquarters  DCAA. 
ATTN:  CMO.  Publicatioiu  Officer.  8725 
John  J.  Kingman  Road,  Suite  2135.  Fort 
Belvoir.  VA  22060-6219. 

•        •        •        •        • 

4.  Section  42.705-2  is  amended  by 
revising  pangraph  (bHl)  to  read  a* 
follows: 

42.7W-2 


(b)  Procethiret.  (1)  The  contractor 
shall  submit  to  the  cognizant 
contracting  officer  and  auditor  a  final 
indirect  cost  rate  proposal  in  accordance 
with  42.70S-l(bKl). 


PART  Sa— SOiXITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

5.  Section  52.216-7  is  amended  by 
revising  the  date  of  the  clause  and 
paragraph  (dX2)  to  read  as  follows: 

82^C-7 


Allowable  Cost  and  Payment  (Feb  1998) 


(d)*  •  • 

(2Ki)  The  Contractor  shall  submit  an 
adequate  final  indirect  cost  rate 
proposal  to  the  Contracting  Officer  and 
auditor  within  the  6-month  period 
following  the  expiration  of  each  of  its 
fiscal  years.  Reasonable  extensions,  for 
exceptional  circumstances  only,  may  be 
requested  in  writing  by  the  Contractor 
and  granted  in  tvriting  by  the 
Contiacting  Officer.  The  Contractor 
shall  support  its  proposal  with  adequate 
supporting  data. 

(ii)  The  proposed  rates  shall  be  besed 
on  the  Contractor's  actual  coat 
experience  for  that  period.  The 
appropriate  Government  representative 
and  the  Contractor  shall  establish  the 
final  indirect  cost  rates  as  promptly  as 
practical  after  receipt  of  the  Contractor's 
proposal. 
•        ■        ■        •        • 

6.  Section  52.216-13  is  amended  by 
revising  the  date  of  the  clause;  in  the 
introductory  text  of  paragraph  (c)  by 
removing  the  word  "below"  and 
inserting  "of  this  clause";  and  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 


S2^«-13 
Fl 


Coal  and 


Allowable  Cost  and  Payment  Facilities 
(Feb  1998) 

•         •         •        •        • 


(2X0  The  Contractor  shall  submit  an 
adequate  final  indirect  cost  rate 
proposal  to  the  Contracting  Officer  and 
auditor  within  the  6-month  period 
following  the  expiration  of  each  of  its 
fiscal  yeers.  Reasonable  extensions,  for 
exceptional  circumstances  only,  may  be 
requested  in  writing  by  the  Contractor 
and  granted  in  writing  by  the 
Contracting  Officer.  The  Contraotar 
shall  support  its  proposal  with  adequate 
supporting  data. 

(ii)  The  proposed  rates  shall  be  based 
on  the  Contractor's  actual  cost 
experience  for  that  f>eriod.  The 
appropriate  Government  representative 
and  the  Contractor  shall  establish  the 
final  indirect  cost  rates  as  prompdy  as 
practical  after  receipt  of  the  Contractor's 
proposal. 
•        •        •        •        • 

7.  Section  52.216-15  is  amended  by 
revising  the  date  of  the  clause  and 
paragraph  (b)  to  read  as  follows: 

52.216-18 


Pndetennined  Indirect  Cost  Rates  (Feb 
1996) 


(b)(1)  The  Contractor  shall  submit  an 
adequate  final  indirect  cost  rate 
proposal  to  the  Contracting  Officer  and 
auditor  within  the  6-month  period 
following  the  expiration  of  each  of  its 
fiscal  years.  Reasonable  extensions,  for 
exceptional  circumstances  only,  may  be 
requested  in  writing  by  the  Contractor 
and  granted  in  writing  by  the 
Contracting  Officer.  'Hie  Contractor 
shall  support  its  proposal  with  adequate 
supporting  data. 

(2)  The  proposed  rates  shall  be  based 
on  the  Contractor's  actual  cost 
experience  for  that  period.  The 
appropriate  Government  representative 
and  the  Contractor  shall  establish  the 
final  indirect  coat  rates  as  promptly  as 
practical  after  receipt  of  the  Contractor's 
proposal. 

[FR  Doc  97-31819  Piled  12-8-97;  8:45  sm) 
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nauiytiUlimi  of  FAR  Part  13, 
SlmpUfiad  Aoqulsltton  Prooaduiaa 

AOCNCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 


r:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
reorganize  part  13  for  clarity  and  to 
ntako  other  changes  to  facilitate  the  use 
of  electronic  commerce  in  Government 
contracting.  This  regulatory  action  was 
not  sub)ect  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30. 1993.  This 
is  not  a  major  nile  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  February  9, 1998. 

FOR  FURTHER  mntmtmm  oowtact: 

The  FAR  Secretariat.  Room  4035,  GS 
Building,  Washington,  DC  20405.  (202) 
501-4755,  for  information  pertaining  to 
status  or  publicadon  schedules.  For 
clarification  of  content,  contact  Mr.  Paul 
Linfield.  Procurement  Analyst,  at  (202) 
501-1757.  Please  cite  FAC  97-03.  FAR 
case  94-772. 

SUPPUBKNTARY  MFORMATION: 

A.  Background 

This  final  rule  revises  FAR  part  13  to 
reorganize  its  contents  in  a  more 
process-oriented  manner  and  to 
emphasize  the  use  of  electronic 
contracting  and  the  Covemmentwide 
commercial  purchase  card.  FAR  part  52 
is  amended  to  permit  agency  provisions 
and  clauses  to  be  incorporated  by 
reference  in  solicitations  and  contracts, 
if  the  full  text  of  the  provisions  and 
clauses  may  be  accessed  electronically 
by  prospective  contractors.  A  new 
clause  is  added  at  FAR  52.213—4  for  use 
in  simplified  acquisitions;  the  clause  is 
a  compilation  of  the  required  and  most 
commonly  used  clauses  that  apply  to 
simplified  acquisitions,  and  may  be 
used  in  lieu  of  individual  clauses 
prescribed  in  the  FAR. 
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This  effort  was  initiated  as  a  result  of 
public  comments  received  during  the 
comment  period  on  FAR  case  94-770, 
published  in  the  Federal  Register  as  an 
interim  rule  on  July  3, 1995  (60  FR 
34741).  A  propiMed  rule  was  published 
in  the  Federal  Jagialiii  on  September 
13. 1996  (61  FR  4853Z). 

lliirteen  public  comments  were 
received  in  response  to  the  proposed 
rule.  All  comments  were  considered  in 
the  development  of  the  final  rule. 

B.  lagnlatoty  FladUUty  Act 

A  Final  Regulatory  Flexil^ty 
Analysis  has  been  performed.  A  copy  of 
the  analjrsis  may  be  obtained  from  the 
FAR  Secretariat  The  analysis  is 
summarized  as  follows: 

lUs  rale  amends  the  Federal  Acquisition 
Ragnlation  (FAR)  by  leoigsnizing  the 
(tructurs  and  matetial  of  part  13  in  a  manner 
ftat  would  be  dear  to  thoee  individuab  that 
an  newly  authorised  to  make  micro- 
purrhsiii  The  Fedend  Aoqmsition 
Straamlinii^  Act  of  1904  (FASA)  (Pub.  L. 
103-S5S)  anthofiasd  iadividaals  odiar  than 
contracting  otBoers  to  make  purchases  Modar 
$2,500  (aokao-puchaaes).  Ako.  the  rale  takes 
into  account  dM  anticipaled  impact  oo  the 
woridoed  of  aasacy  procuremaot  personnel 
of  evaluating  the  many  aouioas  that  may 
raapond  dectnmically  to  cootiact  actions 
that  an  taiitialed  with  widespnad  riactrooic 
Bublic  notice.  Changas  made  by  the  rale  wifi 
better  enable  agndea  to  captura  die  benefits 

T'liTiTi-rmt  Tbws  irara  nn  piihUr  rneiiaiwli 
raceivd  fa  i— pnniri  tn  tim  inirt»l  wmfnU»twj 

flexibility  aulyais.  Chai«as  in  FAR  part  52 
aaay  afbct  a  significant  numbar  of  small 
entities  that  pvticipate  in  Fedaial  wancy 
pncursmeBts.  The  pnvisioas  hmI  oauaes  in 
this  FAR  part  geMially  an  not  required  for 
micro-peirbaias  His  estimated  that  40 
percent  of  the  ooatract  actioos  below  S25.0ao 

arduaaa.  ApproxiaMlely  sa 
at  of  aH  ceataact  actioM  of  Siaejti  ar 

■aHy  awatded  te  amaH  heaineis 
.  The  rale  wiU  teyoee  BO  new 
,  reroidfceeping.  or  other 
ownpliaDce  leqeiiaments  on  large  or  small 
antitios.  The  rhawgaa  to  part  52  aaay  have 
men  fanpact  oa  small  business  concerns  than 
laaga  busiaeaa  cencema  bacanae  dewa 
rhangss  auka  U  nmn  impandve  that  amaH 
biieinass  cencfs  have  electionic  cayahnity 

iajntmatifi  TTiis  rale  authoriaes  the 
inceqwntiea  by  rsiasnn  of  any  proviaioa 
or  cImss  uaed  6f  an  agaacy  coHtractiag 
activity,  pcovidsd  that  providon  or  clause 
was  aocaaaflila  electroBdcally  to  an  oflarar  or 
prospective  coatractor.  The  «•<"««§—  in  part 
52  should  also  rasah  in  a  reduction  in  &a 
muabar  of  pagm  that  a  prospective  contmctoc 
wiH  have  to  aehmit  with  iu  oOar  to  the 


considend  was  makiag  solidtiftion 
pcovisiona  and  clauses  available  to 
prospecdve  coatracten  at  the  time  they 
ragistered  with  the  Central  Contractor 
Ragiatiation  [OCX).  In  order  to  conduct 
electnmic  commerce  with  any  agency  of  the 


Federal  Goverament,  a  potential  contractor 
must  register  with  the  0C3t.  However, 
{Hoviding  provisions  and  clauses  at  the  time 
of  registration  widi  the  OCR  does  not  appeer 
to  be  practical,  since  the  prospective 
contractor  would  not  have  any  assurance  that 
the  provisions  and  clauses  were  current  at 
the  time  it  wanted  to  partidpate  in  an  ^ency 
procuiemeat. 

C  Faparwwk  Redaction  Act 

The  Papwwork  Reduction  Act  does 
not  a|>ply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
infonnation  collection  requirements,  or 
collections  of  information  from  oQnora, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  CMBce 
of  Management  and  Budget  under  44 
U.S.C3501,e(se9. 


12.102    Applicability. 

•        •        •        •        • 

(d)  •  •  • 

(2)  Using  the  Standard  Form  44  (i 
13.306): 

(3)  Using  the  imprest  fund  (i 
13.305k  or 


LiateffakiiLliia48CntParta4,8,8. 

12. 13, 18. 19. 32. 41, 43. 48,  S8. 

53 

Govenuaoot  procurement 

Dated:  Deoamber  1. 1007. 
BdwardCLaeh. 
Dinctor,  Fedora/  AcquMUon  Policy  DhrtMkm. 

Therefiore.  48  CFR  parts  4, 6, 8. 12. 13. 
16, 19,  32,  41, 43, 49.  52.  and  53  are 
amended  as  set  forth  below: 

1.  The  authority  citatioo  for  48  CFR 
parts  4. 6. 8. 12, 13. 6, 19. 32. 41. 43. 
49, 52.  and  53  continues  to  read  aa 
foUowa: 


12203    [/i 

6.  Section  12.203  is  amended  in  die 
last  senteiK»  of  the  undesignated 
paragraph  by  revising  the  referenoe 
"sul^iart  13.6"  to  reed  "aubpvt  13.5". 

12208,12^01.  and  12.802    [kmtnMj 

7.  In  the  following  sections,  remove 
"13.106-2"  and  insert  "13.106":  12.206. 
12.301(cX2).  12.602(e),  and  12.602(b). 

8.  Part  13  is  revised  to  read  as  foUoars: 


M^^       PART11    WMPUnEDACQUISmON 


J-.  40  U.S.C  4a0(c):  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 


PART 


iTIVE  MATTERS 


2.  Sectioa  4.800  is  amaaded  to  reeiae 
the  reCarence  in  the  parenthetical  to  read 
"13.106-30^'. 

PART8    COMPLililUN 


h 

3.  Section  8.001  is  ameoded  te 
paiagrairfi  (a)  by  revisk^  the  i 
"13.602"  and  "subpart  13.6"  to  read 
"13.501"  and  "subpart  IS  J", 
reflectively. 


PART 


4.  Sactioe  8.484  ia 
fintsaateM: 
revising  the  pataathetital 
13.303-2(cX3))" 


taitiie 
m(4)by 
te  read  "(see 


PAWTU    ACQUWmONOF 


5.  Section  12.102  is  amended  by 
revising  paragrqihs  (dH2)  and  (d)(3)  to 
read  as  follows: 


13.000  Scope  of  pert. 

13.001  Definitions. 

13.002  Purpose. 

13.003  Polky. 

13.0(M  Legal  offset  of  quotations. 

13.006  Federal  Acquisition  Straamlinii^ 

Act  of  1904  liat  of  inqipUceble  lews. 

134108  hiapplicahle  providons  and  rianaea 

13. 


is.iai 

13.102  SoMvcsIlst 

13.103  Un  of  standing  price  ( 
13.1(M  Piiiaiii«im  compatitton. 
13.105  SyaofMia  and  p^**'^  raquiraoiants. 
13.108  Solicitii«enBpetitioa.evahHttoaef 


documentation. 
13.106-1    Selidti^ 
13.100-2    Bvdaetion 
13.100-3    Awwdead 


13.201    General 

13.302    ParohaaegmdeliBaa. 


13.301 

pordiencatd. 
13.302    Punrhan  oidan. 
13.302-1    GaaanL 
13.302-2    Ui^ricedi 
13.302-3 

and  aMdiiyiag  pierheaa  ordaes. 
13.302-4    Tanaiaation  or  ranreHatiea  of 


13.302-5 
13.303 

(BPAa). 
13.303-1    Gaaaral. 
13.303-2    EstaUishmentofBPAs. 
13.303-3    PrapandanofVAs. 
13.303-4    naMsai, 
13.303-5    Pwchaaea  under  BPAs. 
13.303-0    Review  pcooeduras. 
13.303-7    Completion  of  BPAs. 
13.303-8    Optioad  clause. 

13.304  [Resarved] 

13.305  Impnst  hmds  and  third  party  drslls. 
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13.305-1     C«MnL 

13.305-2    Afncy  raaponsibiliUM. 

13.305-3    Conditioiu  for  uae. 

13.305-4     ProcwlurM. 

13.305    SF  44,  PurchaM  Ord«^-Iii«aii»— 

Vouch«r. 
13.307    Pa 


•nd  services.  (See  Treasury  Financial 
Management  Manual.  Section  3040.70.) 


ii&4—Fai 

13.401  Geosnl. 

13.402  Conditiona  Cor 

13.403  Prapention  wid  ajcacution 

13.404  Contnct  clauM. 

Subpart  lU—Teat 


13.500  GeBwaL 

13.501  Special  documentatiao 
raquiraments. 

13.000 


This  part  praecribas  poUcias  and 
proceduras  nr  the  acquisition  of 
supplies  and  services.  <«»^>«MHng 
construction,  research  and 
development,  and  commercial  items, 
the  aggregate  amount  of  which  does  not 
exceed  the  simplified  acquisition 
thraohold  (see  2.101).  Subpart  13.5 
provides  special  authority  for 
acquisitions  of  commercial  items 
exceeding  the  simplified  acquisition 
threshold  but  not  exceeding  $5,000,000. 
including  options.  See  part  12  for 
policies  applicable  to  the  acquisition  of 
commercial  items  exceeding  the  micro- 
purchase  threshold.  See  36.602-5  for 
simplified  procedures  to  be  used  when 
acquiring  architect-engineer  services. 

1X001    OallnMona. 

As  used  in  this  part — 

Authorized  individual  means  a  (wrson 
who  has  been  granted  authority,  in 
accordance  with  agency  proceduras.  to 
acquire  supplies  and  services  in 
accordance  with  this  part. 
'    GovofTiiiMnfwide  couunerciaJ 
purchase  card  means  a  purchase  card, 
similar  in  nature  to  a  commercial  credit 
card,  issued  to  authorized  agancy 
personnel  to  use  to  aicquire  and  to  pay 
Cor  supplies  and  services. 

Imprest  fund  means  a  cash  fund  of  s 
fixed  amount  established  by  an  advance 
of  funds,  without  charge  to  an 
appropriation,  from  an  agency  finance 
or  disbursing  officer  to  a  duly  appointed 
cashier,  for  disbursement  as  needed 
from  time  to  time  in  making  payment  in 
cash  for  relatively  small  amounts. 

Purchase  order  means  an  offer  by  the 
Government  to  buy  supplies  or  services, 
including  construction  and  research  and 
development,  upon  specified  terms  and 
conditions,  using  simplified  acquisition 
procedures. 

Third  party  draft  means  an  agency 
benk  draft,  similar  to  a  check,  that  is 
used  to  acquire  and  to  pay  for  supplies 


13L00t 

The  purpose  of  this  part  is  to 
prascribe  simplified  acquisition 
procedures  in  order  to^ 

(a)  Reduce  administrative  costs; 

(b)  Improve  opportunities  for  small, 
small  disadvantagad.  and  women- 
owned  small  business  concerns  to 
obtain  a  fair  proportion  of  Government 
contracts: 

(c)  Promote  efficiency  and  economy 
in  contracting;  and 

(d)  Avoid  unneceasary  burdens  for  "^ 
I  and  contractors. 


(a)  Agencies  shall  use  simplified 
acquisition  procedures  to  the  maximum 
extent  practicable  for  all  purchases  of 
supplies  or  services  not  exceeding  the 
simplified  acquisition  threshold 
(including  purchases  at  or  below  the 
micro-purchase  threshold).  This  policy 
does  not  apply  if  an  agency  can  meet  its 
requirement  using — 

(1)  Required  sources  of  supply  under 
part  8  [e.g..  Federal  Prison  Industries. 
Committee  for  Purchase  from  People 
Who  are  Blind  or  Severely  Disabled,  and 
Federal  Supply  Schedule  contracts); 

(2)  Existing  indefinite  delivery/ 
Indefinite  quantity  oontiacts;  or    . 

(3)  Other  established  contracts. 
(bXl)  Each  acquisition  of  supplies  or 

services  that  has  an  anticipated  dollar 
value  exceeding  $2,500  and  not 
exceeding  $100,000  is  reserved 
exclusively  for  small  business  concerns 
and  shall  be  set  aside  (see  19.000  and 
subpart  19.5).  See  19.502-2  for 
exceptions. 

(2)  Each  written  solicitation  under  a 
set-aside  shall  contain  the  appropriate 
provisions  presaribed  by  part  19.  If  the 
solicitation  is  oral,  however, 
information  substantially  identical  to 
that  in  the  provision  shall  be  given  to 
potential  quoters. 

(c)  The  contracting  office  shall  use 
simplified  acquisition  procedures  for 
contract  actions  exceeding  $50,000  after 
December  31.  1999,  only  if  the  ofiice's 
cognizant  sgancy  has  certified  full 
FACNET  capability  In  accordance  with 
4.505-2.  This  limitation  does  not  spply 
to  acquisitions  of  commercial  items 
conducted  using  subpart  13.5. 

(d)  The  contracting  officer  shall  not 
use  simplified  acquisition  procedures  to 
acquire  supplies  and  services  if  the 
anticipated  award  will  exceed  the 
simplified  acqiiisition  threshold  (or 
$5,000,000,  including  options,  for 
acquisitions  of  commercial  items  using 
Subpart  13.5).  Do  not  break  down 
requirements  aggregating  more  than  the 


simplified  acquisition  threshold  (or  for 
commercial  items,  the  threshold  in 
subpart  13.5)  or  the  micro-purchase 
threshold  into  several  purchases  that  are 
less  than  the  applicable  threshold 
merely  to — 

(1)  Permit  use  of  simplified 
acquisition  procedures;  or 

(2)  Avoid  any  requirement  that 
applies  to  purchases  exceeding  the 
micro-purchase  threshold. 

(e)  AlU  agency  that  has  specific 
statutory  authority  to  acquire  personal 
services  (see  37.104)  may  use  simplified 
acquisition  (nocedures  to  acquire  diose 
services. 

(f)  Agencies  shall  use  the 
Govammentwide  commercial  purchaae 
card  and  electronic  purchasing 
techniques  to  the  maximum  extent 
practicable  in  conducting  simplified 
acquisitions. 

(g)  For  Contract  actions  exceeding  the 
micro-purchase  threshold  but  not 
exceeding  the  simplified  acquisition 
threshold,  agencies  shall  maxinaim  the 
use  of  FACNET,  when  practicable  and 
cost-eCbctive  (see  4.506),  to  acquire 
supplies  and  services  (including 
construction,  research  and 
development,  and  architect-engineer). 
FACNET  also  may  be  used  for  contract 
actions  exceeding  the  simplified 
acquisition  threshold.  Drawings  and 
lexuthy  specifications  can  be  provided 
off-4ine  in  hard  copy  or  through  other 
appropriate  means. 

(h)  Authorised  individuals  shall  make 
purchases  in  the  simplified  manner  that 
is  most  suitable,  efficient,  and 
economical  based  on  the  circumstances 
of  eech  acquisition.  For  acquisitions  not 
expected  to  exceed — 

(1)  The  simplified  acquisition 
threshold  for  other  than  commercial 
items,  use  any  appropriate  combination 
of  the  prooedtires  in  parts  13, 14, 15.  35. 
or  36.  including  the  use  of  Standard 
Form  1442.  Solicitation,  0£br,  and 
Award  (Construction,  Alteration,  or 
Repair),  for  construction  contracts  (see 
36.701(b));  or 

(2)  $5  million  for  commercial  items, 
use  any  appropriate  combination  of  the 
procediires  in  parts  12, 13, 14,  and  15 
(see  paragraph  (d)  of  this  section). 

(i)  In  addition  to  other  considerations, 
contracting  ofBcers  shall — 

(1)  Promote  competition  to  the 
msximum  extent  practicable  (see 
13.104); 

(2)  Establish  deadlines  for  the 
submission  of  responses  to  solicitations 
that  afford  suppliers  a  reasonable 
opportunity  to  respond  (see  5.203); 

(3)  Consider  all  quotations  or  offers 
that  are  timely  received.  For  evaluation 
of  quotations  or  oSiars  conducted 
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through  FACNET.  see  13.106-2(bX3); 
and 

(4)  Use  innovative  approeches,  to  the 
msximnm  extent  practicable,  in 
awarding  contracts  using  "rinjpHfied 
acquisition  procedures. 


iaiOO«    Lsglsllsclcl 

(a)  A  quotation  is  not  an  ofEsr  and, 
consequendy.  cannot  be  accepted  by  the 
Government  to  form  a  binding  contact 
Thoefore,  issuance  by  the  Government 
of  an  order  in  response  to  a  supplier's 
quotation  does  not  establish  a  contract 
The  order  is  an  offer  hy  the  Govenunent 
to  the  supplier  to  buy  certain  supplies 
or  services  upon  ^Mcified  tetms  and 
conditions.  A  contract  is  established 
when  the  supplier  accepts  Ae  ofiar. 

(b)  When  api»opriate.  the  oontiKting 
officer  may  ask  the  supplier  to  indicate 
eccnptance  of  an  asdat  by  notificaticm  to 
the  Government,  preCaraUy  in  writing, 
as  defined  at  2.101.  In  other 
drcumstanoes,  the  supplier  may 
indicate  acceptance  1^  fiirni«titng  the 
supplies  or  services  ordered  or  by 
proceeding  with  the  work  to  the  point 
when  substantial  performance  has 
occurred. 

(c)  If  the  Government  issues  an  order 
resulting  from  a  quotation,  the 
Government  may  (by  written  notice  to 
the  supplier,  at  anv  time  before 
acceptance  occurs)  withdraw,  amend,  or 
cancel  its  oCbr.  (See  13.302-4  for 
procedures  on  termination  or 
cancellation  of  purchase  orders.) 


1&00S 

(a)  The  following  laws  are 
inapplicable  to  all  contracts  and 
subcontracts  (if  otherwise  applicable  to 
subcontracts)  at  or  below  thie  simplified 
acquisition  threshold: 

(1)  41  U.S.C  57(a)  and  (b)  (And- 
Kickbeck  Act  of  1986).  (Only  the 
requirement  for  the  incorporation  of  the 
contractor  procedures  for  the  prevention 
and  detection  of  violations,  and  the 
contractual  requirement  for  contractor 
cooperation  in  investigations  are 
inapplicable.). 

(2)  40  U.S.C  270a  (Miller  Act). 
(Although  the  Miller  Act  does  not  apply 
to  contracts  at  or  below  the  simplified 
acquisition  threshold,  alternative  forms 
of  payment  protection  for  suppliers  of 
labor  and  material  (see  28.102)  are  still 
required  if  the  contract  exceeds 
$25,000.). 

(3)  40  U.S.C.  327—333  (Contract  WoA 
Hours  and  Safety  Standards  Act — 
Overtime  Compensation). 

(4)  41  U.S.C  701(a)(1)  (Section  5152 
of  the  Drug-Free  Workplace  Act  of 
1988),  except  for  individuals. 

(5)  42  U.SXL  6962  (Solid  Waste 
Disposal  Act).  (Only  the  requirement  for 


providing  the  estimate  of  recovered 
material  utilixed  in  the  performance  of 
the  contract  is  inapplic^le.) 

(6)  10  U.S.C  2306(b)  and  41  U.S.C 
254(a)  (Contract  Clause  Hoarding 
Contingent  Fees). 

(7)  10  U.S.C  2313  and  41  U.S.C 
254(c)  (Authority  to  B««mitM»  Books  and 
Records  of  Contractors). 

(8)  10  V.SXI  2402  and  41  U.S.C  2S3g 
(Pn^iibition  on  T-imtHng  Sdxxmtractor 
Direct  Seles  to  the  Uiiited  Stetes). 

0>)  The  Federal  Acquisition 
Regulatmy  (FAR)  Council  wiH  include 
any  law  enacted  after  October  13, 1994. 
that  sets  forth  policies,  procedures, 
requirements,  or  restrictions  fimr  the 
acquisition  of  prcqwrty  or  services,  on 
the  list  set  farm  in  paragraph  (a)  of  this 
section.  The  FAR  CooBcil  may  make 
excepticms  when  it  determines  in 
writing  that  it  Is  in  the  best  interest  of 
the  Government  that  the  enactment 
should  apply  to  ccmtracts  at 
subcontracts  not  greater  dian  the 
simplified  acquisition  tlneshold. 

(c)  The  provisifms  of  paragraph  (b)  of 
this  section  do  not  api^y  to  laws  that— 

(1)  Provide  for  crinrinal  or  dvil 
penalties;  or 

(2)  ^Mcifically  state  that 

notwithatanHiTig  thm  Imngiiago  nt  .^jirtinn 
4101,  Public  Law  103-355.  the 
enactment  will  be  applicable  to 
contracts  or  subctmtracts  in  amounts  not 
greater  than  the  simplified  acquisition 
threshold. 

(d)  Any  individual  may  petition  the 
Administrator.  Office  of  Federal 
Procurement  Policy  (OFPP),  to  include 
any  applicri>le  provision  of  law  not 
included  on  the  list  set  forth  in 
paragraph  (a)  of  this  section  unless  the 
FAR  Council  has  alreedy  determined  in 
writing  that  the  law  is  applicable.  The 
Administrator,  OFPP,  will  include  the 
law  on  the  list  in  paragraph  (a)  of  this 
section  unless  the  FAR  Council  makes 
a  determination  that  it  is  applicable 
%vithin  60  days  of  receiving  the  petition. 

13.006 


While  certain  statutes  still  apply, 
pursuant  to  Public  Law  103-355.  the 
following  provisions  and  clauses  are 
inapplicable  to  contracts  and 
subrantracts  at  or  below  the  simplified 
acquisition  threshold: 

(a)  52.203-5.  Covenant  Against 
Contingent  Fees. 

(b)  52.203-6,  Restrictions  on 
Subcontractor  Sales  to  the 

Government 

(c)  52.203-7.  Anti-Kickback 
Procedures. 

(d)  52.215-2.  Audita  and  Records — 
Negotiation. 


(e)  52.222-4,  Contract  Work  Hours 
and  Safsty  Standards  Act— Overtime 
Compmsation. 

(9  52.223-6,  Drug-Free  Workplace, 
eaeoept  for  individuals. 

(g)  52.223-9,  Certification  and 
Estimate  of  Percentage  df  Recovered 
Material  Content  for  EPA  Designated 
Items. 


1X101 

(a)  In  making  purchases,  contracting 
officers  shall — 

(1)  Ccnnply  widi  the  policy  in  7.202 
relating  to  ennnomic  purchase 
quantities,  when  practicable; 

(2)  Satidy  the  proceduras  deacrftted  in 
subpert  19.6  writh  respect  to  Certificates 
of  Competency  before  rejecting  a 
quotation,  oral  or  written,  from  a  small 
business  concern  determined  to  be 
nonresponsiUe  (see  subpart  9.1); 

(3)  Use  United  States-owned  excees  or 
near-excess  fneign  currency,  if 
q>proimate.  in  making  paymenta  under 
shnplified  acquisition  procedures  (see 
subpart  25.3);  and 

(4)  Provide  for  dw  inspection  of 
supplies  or  services  as  prescribed  hi 
46.404. 

(b)  In  making  purchases,  oootracting 
officers  should— 

(1)  Include  related  items  (such  es 
small  hardware  items  or  spare  parts  for 
vehicles)  in  one  solicitation  and  make 
award  on  an  "all-or-none"  or  "multiple 
award"  basis  provided  suppliers  are  so 
advised  wh«i  quotations  or  ofiisrs  ars 
requested; 

(2)  Inctwporate  provisions  and  clauses 
by  reference  in  solicitations  and  in 
awards  under  requesta  for  quotations, 
provided  the  requiremento  in  52.102  are 
satisfied; 

(3)  Make  maximum  effort  to  obtain 
trade  and  prompt  payment  discounta 
(see  14.406-3).  Prompt  paymrait 
discounta  shall  not  be  considered  in  the 
evaluation  of  quotations;  and 

(4)  Use  bulk  funding  to  the  maYimiiin 
extent  practicable.  Bulk  funding  is  a 
system  whereby  the  contracting  ofGcer 
receives  authorization  from  a  fiscal  and 
accounting  officer  to  obligate  funds  on 

Chase  docimients  against  a  specified 
y  sum  of  funds  reserved  for  the 
purpose  for  a  specified  period  of  time 
rather  than  obtaining  individual 
obligational  authority  on  each  purchase 
document  Bulk  fimding  is  perticularly 
appropriate  if  numerous  purchases 
using  the  same  type  of  funds  are  to  be 
made  during  a  given  period. 


13.102 

(a)  Each  contracting  office  should 
maintain  a  source  list  (or  lista,  if  more 
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convenient).  New  supply  sources  for  the 
list  may  be  obtained  from  a  variety  of 
sources,  including  the  Procurement 
Automated  Source  System  (PASS)  of  the 
Small  Business  Administration  and  the 
Central  Contractor  Registration  (CCR) 
Data  Base  (see  4.503).  The  list  should 
identify  the  status  of  each  source  (when 
the  status  is  made  known  to  the 
contracting  office}  in  the  following 
categories:     *  -  ->: 

(1)  Snail  bosinafea. 

(2)  Small  disadvantaged  busineaa. 

(3)  Women-owned  small  business, 
(bj  The  status  information  may  be 

used  as  the  baais  to  ensure  that  small 
business  concerns  are  provided  the 
maximum  practicable  opportunities  to 
respond  to  solicitations  issued  using 
simplified  acquisition  procedures. 


1SL109    Ueeofi 

Authorized  individuals  do  not  have  to 
obtain  individual  quotations  for  each 
purchase.  Standing  price  quotations 
may  be  used  if— 

(a)  The  pricing  information  is  current; 
and 

(b)  The  Government  obtains  the 
benefit  of  maximum  diacounta  befiDre 
award. 

iJL  104   PfMnotkiQ  competttlent 

The  contracting  officer  shall  promote 
competition  to  the  maximum  extent 
practicable  to  obtain  supplies  and 
services  from  the  source  whose  offer  is 
the  most  advantageous  to  the 
Government,  considering  the 
administrative  cost  of  the  purchaae. 

(a)  The  contracting  officer  shall  not — 

(1)  Solicit  quotations  based  on 
personal  preference;  or 

(2)  Restrict  solicitation  to  suppliers  of 
well-known  and  widely  distributed 
makes  or  brands. 

(b)  If  using  simplified  acquisition 
proceduraa  and  not  using  FACNET, 
maximtun  practicable  competition 
ordinarily  can  be  obtained  by  soliciting 
quotations  or  offers  from  sources  within 
the  local  trade  area.  Unless  the  contract 
action  requires  synopsis  pursuant  to 
5.101  and  an  exception  under  5.202  is 
not  applicable,  consider  solicitation  of 
at  least  three  sources  to  promote 
competition  to  the  maximum  extent 
practicable.  Whenever  practicable, 
request  quotations  or  offers  from  two 
sources  not  included  in  the  previous 
solicitation. 

13.106    Synopaia  and  pocting 
requirementa. 

(a)  The  contracting  officer  shall 
comply  with  the  public  display  and 
s)mopsis  requirements  of  5.101  and 
5.203  unless — 


(1)  FACNET  is  used  for  an  acquisition 
at  or  below  the  simplified  acquisition 
threshold;  or 

(2)  An  exception  in  5.202  applies. 

(b)  When  acquiring  commercial  items, 
the  contracting  officer  may  use  a 
combined  synopsis/solicitation.  In  such 
cases,  a  separate  solicitation  is  not 
required.  The  contracting  officer  must 
include  enough  information  to  permit 
suppliers  to  develop  quotations  or 
ofnn.  t 


1S.1M 

el 


13.1(»-1 

(a)  Conaideraiions.  In  soliciting 
competition,  the  contracting  officer 
shall  consider  the  guidance  in  13.104 
and  the  following  before  requesting 
quotations  or  offers: 

(iXi)  The  nature  of  the  article  or 
service  to  be  purchased  and  whether  it 
is  highly  competitive  and  readily 
availabfe  in  several  makas  or  brands,  or 
is  relatively  noncompetitive. 

(ii)  Information  obtained  in  "">f<'«g 
recent  purchases  of  the  same  or  similar 
item. 

(ill)  The  urgency  of  the  proposed 
purchase. 

(iv)  The  dollar  value  of  the  pcopoeed 
purchaae. 

(v)  Past  experience  concerning 
specific  dealers'  prices. 

(2)  When  soliciting  quotations  or 
oCfers,  the  contracting  officer  shall 
notify  potential  quotas  or  ofiisrorB  of  the 
basia  on  which  award  will  be  made 
(price  alone  or  price  and  other  fectors. 
e.g.,  past  performance  and  q\iality). 
Contracting  officers  are  encouraged  to 
use  best  value.  Solicitations  are  not 
required  to  state  the  relative  importance 
aasigned  to  eech  evaluation  factor  and 
subactor,  nor  are  they  required  to 
include  subfectors. 

(b)  Soliciting  from  a  single  tource.  (1) 
For  purchases  not  exceeding  the 
simplified  acquiaition  threshold, 
contracting  officers  may  solicit  from  one 
source  if  the  contracting  officer 
determines  that  the  circumstances  of  the 
contract  action  deem  only  one  source 
reasonably  available  (e.g.,  ui^gency. 
exclusive  licensing  agreemento,  or 
industrial  mobilization). 

(2)  For  sole  source  acquisitions  of 
commercial  items  in  excess  of  the 
simplified  acquisition  threshold 
conducted  pursuant  to  subpart  13.5,  the 
reouirements  at  13.501(a)  apply. 

(c)  Soliciting  orally.  (1)  The 
contracting  officer  shall  solicit 
quotations  orally  to  the  maximum 
extent  practicable,  if — 

(i)  The  acquisition  does  not  exceed 
the  simplified  acquisition  threshold; 


(ii)  FACNET  is  not  available  or  the 
contracting  office  has  a  written 
determination  that  it  is  not  practicable 
or  cost-effective  to  purchase  vta 
FACNET  (see  4.506);  and 

(ill)  Notice  is  not  required  under 
5.101. 

(2)  However,  an  oral  solicitation  may 
not  be  practicable  for  contract  actions 
exceeding  S25,000  unless  covered  by  an 
exception  in  5.202. 

(d)  Written  solicitationa.  If  obtabiii^ 
electronic  or  oral  quotations  is 
uneconomical  or  impracticable,  the 
contracting  officer  should  issue  paper 
•olicitations  for  contract  actions  likely 
to  exceed  $25,000.  The  contracting 
officer  shall  issue  a  written  solicitation 
for  construction  requirementa  exceeding 
$2,000. 

(e)  Uae  ofopttoiu.  Options  may  be 
included  in  solicitations,  provided  the 
requirementa  of  subpart  17.2  are  met 
and  the  aggregate  value  of  the 
acquisition  and  all  options  does  not 
exceed  the  dollar  threshold  for  use  of 
simplified  acquisition  procedures. 

(f)  Iitquirieg.  An  agency  should 
respond  to  inquiries  received  through 
any  medium  (including  FACNET)  if 
doing  so  would  not  interfere  with  the 
efficient  conduct  of  the  acouisition.  For 
an  acquisition  conducted  through 
FACNET.  an  agency  must  respond  to 
telephonic  or  bcsimile  inquiries  only  if  ' 
it  is  unable  to  receive  inquiries  through 
FACNET. 

IlKW-X    EvaiuaMonof 


(a)  Genaal.  (1)  The  contracting  officer 
shall  evaluate  quotations  or  offers — 

(i)  In  an  impartial  manner;  and 

(ii)  Inclusive  of  transportation  charges 

from  the  shipping  point  of  the  supplier 

to  the  delivery  dMtination. 

(2)  Quotations  or  offiers  shall  be 
evaluated  on  the  basis  established  in  the 
solicitation. 

(3)  All  quotations  or  offiers  shall  be 
considered  (see  paragraph  (b)  of  this 
subaection). 

(b)  Evaluation  procedures.  (1)  The 
contracting  officer  has  broad  discretion 
in  feshioning  suitable  evaluation 
procedures.  The  procedures  prescribed 
in  parts  14  and  15  are  not  mandatory. 
At  the  contracting  officer's  discretion, 
one  or  more,  but  not  necessarily  all,  of 
the  evaluation  procedures  in  part  14  or 
15  may  be  used. 

(2)  If  using  price  and  other  factors, 
ensure  that  quotations  or  offers  can  be 
evaluated  in  an  efficient  and  minimally 
burdensome  fashion.  Formal  evaluation 
plans  and  establishing  a  competitive 
range,  conducting  discussions,  and 
scoring  quotations  or  offiars  are  not 
required.  Contracting  offices  may 


A 
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conduct  oompantive  evaluations  of 
offns.  Evaluation  of  other  fectoss,  auch 
as  past  performance— 

(i)  Does  not  require  the  aeatfcm  or 
existence  of  a  fonnal  data  base;  and 

(ii)  May  be  based  on  information  such 
as  the  contracting  officer's  knowledge  of 
and  previoas  eo^iienoe  with  the 
supply  or  service  being  acquired, 
customer  surveys.  (»  other  reasonable 


(3)  For  acquisitions  conducted  using 
FACNET.  the  contracting  officer  may — 

(1)  After  preliminary  considontion  of 
all  quotations  or  ofbra.  identify  from  all 
quotations  or  offan  received  one  that  is 
suitable  to  the  user,  such  as  the  lowest 
priced  brand  name  product,  and  quickly 
screen  all  lowrer  priced  quotations  or 
offara  baaed  on  readily  diacemlble  value 
Indlcatoia,  such  as  paat  performance, 
warranty  conditicma.  and  iMiii»«inn«.^ 
availabUity:  or 

(ii)  Where  an  ev;yuation  is  besed  onfy 
oa  pcioe  and  past  perfanBance.  make  an 
award  based  on  whether  the  lowest 
priced  ot  the  quotations  or  offers  having 
the  highest  pest  perfatmance  rating 
poasiUe  representa  the  best  value  when 
coDrawed  to  aay  lower  priced  quotation 
oroOK. 


(a)  Basis  far  amud.  Before  making 
award,  the  contractii^  officer  »>m11 
determine  that  the  proposed  price  is  feir 
and  reasonable. 

(1)  Whenever  possitde,  base  price 
reasoBaUeness  cm  competitive 
quotations  or  offers. 

(2)  If  only  ooe  response  is  received, 
include  a  stMeBMnt  of  price 
laasonableaess  in  the  contract  ffle.  The 
statement  may  be  based  on — 

(i)  Market  research; 

(ii)  C(Mnparison  of  die  proposed  price 
with  prices  found  reasonable  on 
previous  purchases; 

(iii)  Current  price  Usta.  ctfalogs,  or 
advertisemait^ 

(iv)  A  compacisoa  with  similar  itsns 
in  a  related  iodos^; 

(v)  Value  sa^rsis; 

(vi)  llie  contracting  officer's  p«~»»«t1 
knowledge  of  the  item  being  purdiased; 

(vii)  Coa^aiisonto  an  independent 
Government  e^mate;  or 

(viii)  Any  other  reasonable  bMis. 

(3)  Occasionally  an  item  can  be 
obtained  omly  fhxa  a  supplier  that 
quotes  a  mtninHim  order  price  or 
quantity  that  either  unraasoaably 
exceeds  stated  quantity  lequiremento  or 
rasuhs  in  an  unreasonable  price  for  the 
quantity  required.  In  these  instances, 
the  contracting  officer  should  inform  the 
requiring  activity  of  all  fecta  regarding 
the  quotation  or  offer  and  ask  it  to 
ronfirm  or  alter  ita  requirement  The  fife 


shall  be  documented  to  supp<»t  the  final 
action  taken. 

(b)  File  documentation  and  retention. 
Keep  documentation  to  a  minimum. 
Purchasing  offices  shall  retain  data 
supporting  purchases  (paper  or 
electronic)  to  the  mininmiw  extent  and 
duration  necessary  for  management 
review  purpoees  (see  sul^Mvt  4.8).  The 
following  illustrate  the  extent  to  which 
quot^imi  or  offer  information  should  be 
recorded: 

(1)  Oml  solicitations.  The  contracting 
office  should  establish  and  matntaiw 
records  of  oral  price  quotations  In  order 
to  reflect  clearly  the  propriety  of  placing 
the  order  at  the  price  paid  with  the 
supplier  concerned.  In  most  cases,  this 
will  consist  merely  of  showing  the 
names  of  the  suppUers  contacted  and 
the  prices  sad  other  terms  and 
conditions  quoted  by  each. 

(2)  Written  solicitations  (see  2.101). 
For  aoqui^tions  not  exceeding  the 
simplified  acquisiti(»  thieriiold.  limit 
written  records  of  scriidtotions  or  oChrs 
to  notes  at  abstracta  to  show  prices, 
delivery,  referencea  to  printed  price  Usta 
used,  the  supplier  or  suffers 
contacted,  and  other  pertinent  data. 

(3)  SpecM/  atuatimu.  Include 
additional  statsBMOta— 

(i)  Rxplaining  the  absence  of 
cowyetition  if  only  one  source  is 
solidted  and  the  acquisition  does  not 
exceed  the  simplified  acquisition 
threshold  (does  not  apply  to  an 
acquisition  of  utility  sovices  available     ' 
frmn  only  one  source);  at 

(ii)  Si^iporting  Ae  award  dedsicRi  if 
other  than  pricsHrriated  fectors  were 
considered  in  selecting  the  suppHer. 

(c)  Noi^cation.  For  aoqidsitioBs  diet 
do  not  exceed  the  «*«pHfml  acquiaitioa 
threshold  and  for  which  automatic 
notification  is  not  provided  tluough 
FACNET.  notificattoo  to  unsuccessful 
suppliers  shall  be  given  only  if 
lequested  or  reqairBd  l^  5.301. 

(d)  Beqoest  for  information.  If  a 
8iq>plierieqaesta  infannatien  on  an 
awMd  that  was  based  on  fectors  other 
dioi  price  ahwe,  a  brief  esqplanation  of 
the  basis  for  the  contract  awwd  decision 
shaltbe  provided  (see  15.503(bK^). 


man 

(a)  Agency  heads  are  encouraged  to 
delegato  micro-pmrhase  mthority  (see 
1.603-3). 

tb)  The  Govemaentwide  conimendal 
purchase  card  shall  be  the  preianed 
BMthod  to  purchase  and  to  pay  fior 
micro-purchases  (see  2.101). 

(c)  Purchases  at  or  below  the  micro- 
purchase  thrediold  may  be  conducted 


using  any  of  the  methods  deecribed  in 

subpart  13.3,  fnovided  die  | Iiesiii  is 

authorized  end  trained,  piHsnanl  to 
agency  procedures,  to  use  dmaa 
methods. 

(d)  kficro-puichases  do  not  require 
provisions  or  clauses,  except  as 
provided  si  32.1103.  TUs  pei^i^ 
takes  precedence  over  any  othar  FAR 
requirement  to  the  contrary,  but  doaa 
not  prohibit  the  xise  of  any  clause.' 

(e)  The  req^iirementa  in  part  8  apply 
to  purchases  at  or  below  die  mkiD- 
purchase  thraehold. 

i3.aat  ristimi  jiiirtiiim. 

(a)  Solicitation,  evolaatioa  of 
quotations,  and  award.  (1)  To  the  extent 
practicable,  micro-purchases  diall  be 
distributed  equitabfy  amoi^  qualified 
suppliers. 

(2)  Micro-purchases  mscy  be  awarded 
without  soliciting  conqietitive 
quotations  if  the  contracting  officer  or 
individual  ^mointed  inacoordmce 
widi  1.603-3^)  considers  the  price  to 
be  rsesooriile. 

(3)  The  administrative  cost  of 
verifying  the  reasonableness  of  the  price 
for  purdtases  may  more  than  ofEset. 
potential  savings  from  detecting 
instances  of  overpricing.  Therefore, 
action  to  verify  price  mnnrmnMannei 
need  only  be  taken  if— 

(i)  The  cnntiarting  ofBceror 
individual  ^xtofa^ted  in  accardanoe 
widi  l.603-3(b)  suspecto  or  has 
infomaticm  to  indioito  diet  the  price 
■■ay  not  be  reasonable  [e.g^  cnmparison 
to  the  previous  price  paid  or  p^riTnal 
knowledge  of  this  suppfy  or  service):  or 

(ii)  Purchasing  a  s«q>pfy  or  service  far 
w^ch  no  om^Mrriife  pridi^ 
infonnation  is  readily  availaUe  le.g^  a 
suppfy  or  service  that  is  not  the  same  as. 
or  is  not  similw  to.  other  supplies  or 
services  th^  have  receatfy  been 
purchased  on  a  cmnpetitive  basis). 

(b)  Documentation.  If  competitive 
quotations  were  solicited  and  award 
was  made  to  odier  than  the  low  quoter. 
documentation  to  support  the  purchase 
may  be  limited  to  idoitiflcation  of  the 
solhatad  concerns  and  an  expfanatian 
far  the  award  decision. 


(a)  The  Govemmentwide  rj»mi—i  i»\ 
purchase  card  is  authorised  for  use  in 
making  and/or  pajring  far  purcheses  at 
Sicilies,  services,  or  construction.  Tke 
Goveramentwide  commetcial  purchaae 
card  may  be  used  by  contracting  ofBosn 
and  other  individuals  designated  in 
aocordmice  widi  1.603-3.  The  card  may 
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be  aaed  only  for  purchases  that  are 
otherwrise  authorixsd  by  law  or 
regulation. 

(b)  Agencies  using  the 
Govenunentwida  commercial  purchase 
card  shall  establish  procedures  for  use 
and  control  of  the  card  that  comply  with 
the  Treasury  Financial  Manual  for 
Guidance  of  Departments  and  Agencies 
(TFM  4-4500)  and  that  are  consistent 
with  the  terms  and  conditions  of  the 
GSA  Federal  Supply  Service  Contract 
Guide  for  Govenunentwide  Commercial 
Purchase  Card  Service.  Agency 
procedures  should  not  limit  the  use  of 
the  Govenunentwide  commercial 
purchase  card  to  micro-purchases. 
Agency  procedures  should  encourage 
use  of  the  card  in  greater  dollar  amounts 
by  contracting  officers  to  place  orders 
and  to  pay  for  purchases  against 
contracts  established  under  part  8 
procedures,  when  authorized;  and  to 
place  orders  and/or  make  payment 
under  other  contractual  instruments, 
when  agreed  to  by  the  contractor. 

(c)  Tfa»  Govenunentwide  commercial 
purchase  card  may  be  used  to — 

(1)  Make  micro-purchases: 

(2)  Place  a  task  or  delivery  order  (if 
authorized  in  the  basic  contract,  basic 
ordering  agreement,  or  blanket  purchase 
agreement);  or 

(3)  Make  payments,  when  the 
contractor  agrees  to  accept  payment  by 
the  card. 

laiaoa 
iajo>-i 

(a)  Except  as  provided  under  the 
unpriced  purchase  order  method  (see 
13.302-2),  purchase  orders  generally  are 
issued  on  a  fixed-price  basis.  See  12.207 
for  scquisition  of  commercial  items. 

(b)  Purchase  orders  shall — 

(1)  Specify  the  quantity  of  supplies  or 
sc»pe  of  services  ordered; 

(2)  Contain  a  determinable  date  by 
which  delivery  of  the  supplies  or 
performance  of  the  services  is  required; 

(3)  Provide  for  inspection  as 
prescribed  in  part  46.  Generally, 
inspection  and  acceptance  should  be  at 
destination.  Source  inspection  should 
be  specified  only  if  required  by  part  46. 
When  inspection  and  acceptance  will  be 
performed  at  destination,  advance 
copies  of  the  purchase  order  or 
equivalent  notice  shall  be  furnished  to 
the  consignee(s)  for  material  receipt 
purposes.  Receiving  reports  shall  be 
accomplished  immediately  upon  receipt 
and  acceptance  of  supplies; 

(4)  Specify  f.o.b.  destination  for 
supplies  to  be  delivered  within  the 
United  States,  except  Alaska  or  Hawaii, 
unless  there  are  valid  reasons  to  the 
contrary;  and 


(5)  Include  any  trade  and  prompt 
payment  discounts  that  are  offered, 
consistent  with  the  applicable 
principles  at  14.409-3. 

(cj  The  contracting  officer's  signature 
on  purchase  Orders  shall  be  in 
accordance  with  4.101  and  the 
definitions  at  2.101.  Facsimile  and 
electronic  signature  may  be  used  in  the 
production  of  purchase  orders  by 
automated  methods. 

(d)  Limit  the  distribution  of  copies  of 
purchase  orders  and  related  forms  to  the 
minimum  deemed  essential  for 
administration  and  transmission  of. 
contractual  information. 

(a)  In  accordance  with  31U.S.C  3332, 
electronic  funds  transfer  (EFT)  may  be 
required  for  payments.  See  32.1103  for 
iiutructions  for  use  of  the  appropriate 
clause  in  purchase  orders.  When 
obtaining  verbal  quotes,  the  contracting 
officer  shall  inform  the  quoter  of  the 
EFT  clause  that  will  be  in  any  resulting 
purchase  order.  Contracting  officers 
shall  not  accept  EFT  payment  data.  The 
contractor  shall  provide  all  such  data 
directiy  to  the  pajrment  office. 


13.302^    OMaMng  eentraetor 


131301-2    Unpcteed  purcheas  ( 

(a)  An  unpriced  purchase  order  is  an 
order  for  supplies  or  services,  the  price 
of  which  is  not  established  at  the  time 
of  issuance  of  the  order. 

(b)  An  unpriced  purchase  order  may 
be  used  only  when — 

(1)  It  is  impractical  to  obtain  pricing 
in  advance  of  issuance  of  the  purchase 
order,  and 

(2)  The  purchase  is  for — 

(i)  Repairs  to  equipment  requiring 
disassembly  to  determine  the  nature  and 
extent  of  repairs; 

(ii)  Material  available  from  only  one 
source  and  for  which  cost  caimot 
readily  be  established:  or 

(iii)  Supplies  or  services  for  which 
prices  are  known  to  be  competitive,  but 
exact  prices  are  not  known  [e.g., 
miscellaneous  repair  parts,  maintenaiu:e 
agreements). 

(c)  Unpriced  purchase  orders  may  be 
issued  on  paper  or  electronically.  A 
realistic  monetary  limitation,  either  for 
each  line  item  or  for  the  total  order, 
shall  be  placed  on  each  unpriced 
purchase  order.  The  monetary  limitation 
shall  be  an  obligation  subject  to 
adjustment  when  the  firm  price  is 
established.  The  contractiiig  office  shall 
follow  up  on  each  order  to  ensure 
timely  pricing.  The  contracting  officer 
or  the  contracting  officer's  designated 
representative  shall  review  the  invoice 
price  and,  if  reasonable  (see  13.106- 
3(a)).  process  the  invoice  for  payment 


(a)  When  it  is  desired  to  consiunmate 
a  binding  contract  between  the  parties 
before  the  contractor  undertakes 
performance,  the  contracting  officer 
shall  require  written  (see  2.101) 
acceptance  of  the  purchase  order  by  the 
contractor. 

(b)  Each  purchase  order  modification 
shall  identify  the  order  it  modifies  and 
shall  contain  an  appropriate 
modification  number. 

(c)  A  contractor's  written  acceptance 
of  a  purchase  order  modification  may  be 
feonired  only  tf — 

(1)  Determined  by  the  contracting 
officer  to  be  necessary  to  ensure  the 
contractor's  compliance  with  the 
purchase  order  as  revised;  or 

(2)  Required  by  agency  regulations. 

13,302-4   TannineMon  or 


(a)  If  a  purchase  order  that  has  been 
accepted  in  writing  by  tha  contractor  is 
to  be  terminated,  the  contracting  officer 
shall  process  the  termination  in 
acctHOance  with — 

(1)  12.403(d)  and  52.212-40)  for 
commercial  items;  or 

(2)  Pari  40  or  52.213-4  for  othn  than 
commercial  items.  ''' 

(b)  If  a  purchase  order  that  has  not 
been  accepted  in  writing  by  the 
contractor  is  to  be  cancued.  the 
contracting  officer  shall  notify  the 
contractor  in  writing  that  the  purchase 
order  has  been  canceled,  request  the 
contractor's  written  acceptance  of  the 
cancellation,  and  proceed  as  foUovrs: 

(1)  If  the  contractor  accepts  the 
cancellation  and  does  not  claim  that 
costs  were  incurred  as  a  result  of 
beginning  performance  under  the 
purchase  order,  no  further  action  is 
required  [i.e.,  the  purchase  order  shall 
be  considered  canceled). 

(2)  If  the  contractor  does  not  accept 
the  cancellation  or  claims  that  costs 
were  incurred  as  a  result  of  beginning 
performance  under  the  purchase  order, 
the  contracting  officer  shall  process  the 
termination  action  as  presiaibed  in 
paragraph  (a)  of  this  subsection. 


13.302-6 

(a)  Each  purefaase  order  (and  each 
purchase  order  modification  (see 
13.302-3))  shall  incorporate  all  claiises 
prescribed  for  the  particular  acquisition. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.213-2,  Invoices,  in 
purchase  orders  that  authorize  advance 
paymenU  (see  31  U.S.C.  3324(d)(2))  for 
subscriptions  or  other  charges  for 
newspapers,  magazines,  periodicals,  or 
other  publications  (i.e.,  any  publication 
printed,  microfilmed,  photocopied,  or 
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magnetically  or  otherwise  recorded  for 
auditory  or  visual  usage). 

(c)  The  contracting  officer  shall  insert 
the  clause  at  52.213-3,  Notice  to 
Supplier,  in  unpriced  purchase  orders. 

fd)  The  contracting  officer  may  use 
the  clause  at  52.213-4,  Terms  and 
Conditions — Simplified  Acquisitions 
(Other  Than  Commercial  Items),  in 
simplified  acquisitions  exceeding  the 
micro-purchase  threshold  that  are  for 
other  than  commercial  items  (see 
12.301).  The  clause— 

(1)  Is  a  compilation  of  the  most 
commonfy  used  clauses  that  apply  to 
simplified  acquisitions;  and 

(2)  May  be  modified  to  fit  the 
individiial  acquisition  to  add  other 
needed  clauses,  or  those  clauses  may  be 
added  separately.  Modifications  (i>., 
additions,  deletions,  or  substitutions) 
must  not  create  a  void  or  internal 
contradiction  in  tha  clause.  For 
example,  do  not  add  an  inspection  and 
acc^tance  or  termination  for 
convenience  requirement  unless  the 
existing  requirement  is  deleted.  Also,  do 
not  delete  a  paragraph  without 
providing  for  an  appropriate  substitute. 

13J03 
PPAaJ. 


(a)  A  blanket  purchase  agreement 
(BPA)  is  a  shnpUfied  method  of  filling 
anticipated  repetitive  needs  for  supplies 
or  services  by  establishing  "charge 
accounts"  with  qualified  sources  of 
supply  (see  subpart  16.7  for  additional 
coverase  of  agreements). 

(b)  BPAs  should  be  established  for  use 
by  an  organization  responsible  for 
providing  supplies  for  its  own 
operations  or  for  other  offices, 
installations,  projects,  or  functions. 
Such  organizations,  for  example,  may  be 
organized  supply  points,  separate 
independent  or  detached  field  parties, 
or  one-person  posts  or  activities. 

(c)  The  use  of  BPAs  does  not  exempt 
an  agency  from  the  responsibility  for 
keeping  obligations  and  expenditures 
within  availal>le  funds. 

1&303-2    Ealabllalwiiam  of  BPAa. 

(a)  The  following  are  circimistances 
under  which  contracting  officers  may 
establish  BPAs: 

(1)  There  is  a  wide  variety  of  items  in 
a  broad  class  of  supplies  or  services  that 
are  generally  purchased,  but  the  exact 
items,  quantities,  and  delivery 
requirements  are  not  known  in  advance 
and  ooay  vary  considerably. 

(2)  There  is  a  need  to  provide 
commercial  sources  of  supply  for  one  or 
more  offices  or  pr6|ects  in  a  given  area 
that  do  not  have  or  need  authority  to 
purchase  otherwise. 


(3)  The  use  of  this  procedure  would 
avoid  the  writing  of  numerous  purchase 
orders. 

(4)  There  is  no  existing  requirements 
contract  for  the  same  supply  or  service 
that  the  contracting  activity  is  required 
to  use. 

(b)  After  determining  a  BPA  would  be 
advantageous,  contracting  officers 
shall— 

(1)  Establish  the  parameters  to  limit 
purchases  to  individual  items  or 
commodity  groups  or  classes,  or  permit 
the  supplier  to  furnish  imlimited 
supplies  or  services;  and 

(2)  Consider  suppliers  whose  past 
performance  has  shown  them  to  be 
dependable,  who  oSar  qualify  supplies 
or  services  at  consistently  lower  prices, 
and  who  have  provided  numerous 
purchases  at  or  below  the  simpUfied 
acquisition  threshold. 

(c)  BPAs  may  be  established  with:- 

(1)  More  than  one  supfilier  for 
supplies  or  services  of  the  same  type  to 
provide  mairimum  practicable 
competition: 

(2)  A  single  firm  from  which 
numerous  individual  purchases  at  or 
below  tha  simplified  acquisition 
threshold  vrill  likely  be  made  in  a  given 
period;  or 

(3)  Federal  Supply  Schedule 
contractors,  if  not  iiu»nsistent  witii  the 
terms  of  the  qipllcable  schedule 
contract 

(d)  BPAs  should  be  prepared  without 
a  purchase  requisition  and  only  after 
contacting  suppliers  to  make  the 
necessary  arrangements  for — 

(1)  Securing  maximum  discoimts; 

(2)  Documenting  individual  purchase 
transactions; 

(3)  Periodic  bUlings;  and 

(4)  Incorporating  other  necessary 
details. 


ia,30»^ 


ofBPAa. 


Prepare  BPAs  on  the  forms  specified 
in  13.307.  Do  not  cite  accotrnting  and 
appropriation  data  (see  13.303-5(e)(4)). 

(a)  The  following  terms  and 
conditions  are  mandatory: 

(1)  Degcription  of  agreement.  A 
statement  that  the  supplier  shall  fiimish 
supplies  or  services,  described  in 
general  terms,  if  and  when  requested  by 
the  contracting  officer  (or  the  authorized 
representative  of  the  contracting  officer) 
during  a  specified  period  and  within  a 
stipulated  aggregate  amount,  if  any. 

(2)  Extent  of  mtUgation.  A  statement 
that  the  Government  is  obligated  only  to 
the  extent  of  authorized  purchases 
actually  made  under  the  BPA. 

(3)  Purchase  limitation.  A  statement 
that  specifies  the  dollar  limitation  for 
each  individual  purchase  under  the 
BPA  (see  13.303-5(b)). 


(4)  tndividualB  authoriaed  to  parchaae 
under  the  BPA.  A  statement  that  a  list 
of  individuals  authorized  to  piirrhMn 
under  the  BPA,  identified  either  by  title 
of  position  or  by  name  of  individual, 
organizational  component,  and  the 
dollar  limitation  per  purchase  for  i^rh 
position  tide  or  individual  shall  be 
furnished  to  the  supplier  by  the 
contracting  officer. 

(5)  Delrmry  ticketB.  A  requirement 
that  all  shipmenta  under  ths  agreement 
except  those  for  newspapers,  magaTinon. 
or  other  periodicals,  shall  be 
accompanied  by  delivery  tidcels  or  sales 
slips  that  shall  contain  the  following 
mtnimiiTti  information: 

(i)  Name  of  supplier. 

(ii)  BPA  number. 

(iii)Dateofpurrhsee 

(iv)  Purchase  number. 

(v)  Itemized  list  of  supplies  or 
services  fiunished. 

(vi)  Quantify,  unit  price,  and 
extension  of  eech  item,  less  applicaUe 
discounto  (unit  prices  and  extensions 
need  not  be  shown  when  incompatible 
with  the  use  of  automated  sjrstems, 
provided  that  tha  invoice  is  itemized  to 
show  this  information). 

(vii)  Date  of  delive^  or  shipment 

(6)  Invoices.  One  of'^the  foUowii^ 
statementa  shall  be  included  (except 
that  the  statement  in  paragraph  (alToXiii) 
of  this  subsection  should  not  be  used  if 
the  accumulation  of  the  individual 
invoices  by  the  Government  matoiany 
increases  the  administrative  costa  of  this 
purchase  method): 

(i)  A  summary  invoice  shall  be 
submitted  at  least  monthly  or  upon 
expiration  of  this  BPA,  whichever 
occurs  first,  for  all  deliveries  made 
during  a  billing  period,  identifying  the 
delivery  ticketo  covered  therein,  stating 
their  total  dollar  value,  and  supported 
by  receipt  copies  of  the  delivery  ticketa. 

(ii)  An  iteroized  invoice  shall  be 
submitted  at  least  monthly  or  upon 
expiration  of  this  BPA,  whichever 
occurs  first,  for  all  deliveries  made 
during  a  billing  period  and  for  Mrhich 
pa3rment  has  not  been  received.  These 
invoices  need  not  be  supported  by 
copies  of  delivery  ticketa. 

(iti)  When  billing  procedures  provide 
for  an  individiud  iirvoice  for  each 
delivery,  these  invoices  shall  be 
accumulated,  provided  that — 

(A)  A  consoudatsd  payment  will  be 
made  for  each  specified  period;  and 

(B)  The  perioo  of  any  discounta  will 
conunence  on  the  final  date  of  the 
billing  period  or  on  the  date  of  receipt 
of  invoices  for  all  deliveries  accepted 
during  the  billing  period,  whichmrer  is 
later. 

(iv)  An  invoice  bx  subscriptions  or 
other  charges  for  newsp^iecs. 
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magazines,  or  other  periodicals  shall 
show  the  starting  and  ending  dates  and 
shall  state  either  that  ordered 
subscriptions  have  been  placed  in  efbct 
or  will  be  placed  in  effect  upon  receipt 
of  payment. 

(b)  If  the  fut  payment  procedure  is 
used,  include  the  raquinunents  stated  in 
13.403. 


13l3I»-4 

(a)  The  contracting  officer  shall  insert 
in  each  BPA  the  clauaas  pieicribed 
elsewhere  in  this  part  that  are  required 
for  or  applicable  to  the  particular  BPA. 

(b)  Unleaa  a  clause  prescription 
specifies  otherwise  (e.g.,  see  22.305(a), 
22.605(a)(5).  or  22.1006).  if  the 
prescription  includes  a  dollar  threshold, 
the  amount  to  be  compared  to  that 
threshold  is  that  of  any  particular  order 
under  the  BPA. 


1X303-6    Purchaaaa  undar  BPAa. 

(a)  Use  a  BPA  only  for  purchases  that 
are  otherwise  authorized  by  law  or 
regulation. 

(b)  Individual  purchases  shall  not 
exceed  the  simplified  acquisition 
threshold.  However,  agency  regulations 
may  establish  a  higher  threshold 
consistent  with  the  following: 

(1)  The  simpliRed  acquisition 
threshold  and  the  $5,000,000  limitation 
for  individual  purchases  do  not  apply  to 
BPAs  established  in  accordance  with 
13.303-2(c)(3). 

(2)  The  limitation  for  individual 
purchases  for  commercial  item 
acquisitions  conducted  under  subpart 
13.5  U  $5,000,000. 

(c)  Tha«xistence  of  a  BPA  does  not 
justify  purchasing  from  only  one  source 
or  avoiding  small  business  set-asides. 
The  requirements  of  13.003(b)  and 
subpart  19.5  also  apply  to  each  order. 

(d)  If,  for  a  particular  purchase  greater 
than  the  micro-purchase  threshold, 
there  is  an  insufficient  number  of  BPAs 
to  ensure  maximum  practicable 
competition,  the  contracting  officer 
shall— 

(1)  Solicit  quotations  from  other 
sources  (see  13.105)  and  make  the  " 
purchase  as  appropriate;  and 

(2)  EsUblish  additional  BPAs  to 
Cscilitate  future  purchases  if — 

(i)  Recurring  requirements  for  the 
same  or  similar  supplies  or  services 
seam  likelv: 

(11)  Qualified  sources  are  willing  to 
accept  BPAs;  and 

(ill)  It  is  otherwise  practical  to  do  so. 

(e)  Limit  documentation  of  purchasea 
to  essential  information  and  forma  as 
follows: 

(1)  Purchases  generally  should  be 
made  electronically,  or  orally  when  it  is 
not  conaidered  economical  or  practical 
to  use  electronic  methods. 


(2)  A  paper  purchase  document  may 
be  iMuad  if  necessary  to  ensure  that  the 
supplier  and  the  purchaser  agree 
concerning  the  transaction. 

(3)  Unless  a  paper  document  is 
issued,  record  essential  elements  (e.g., 
date,  supplier,  supplies  or  services, 
price,  delivery  date)  on  the  purchase 
requisition,  in  an  informal 
memorandum,  or  on  a  form  developed 
locally  for  the  purpose. 

(4)  Cite  the  pertment  purchase 
requisitions  and  the  accoimting  and 
appropriation  data. 

(5)  When  delivery  is  made  or  the 
services  are  perfonned,  the  supplier's 
sales  document,  delivery  document,  or 
invoice  may  (if  it  reflects  the  essential 
elements)  be  used  for  the  purpose  of 
recording  receipt  and  acceptance  of  the 
supplies  or  services.  However,  if  the 
purchase  is  assigned  to  another  activity 
for  administration,  the  authorized 
Government  representative  shall 
document  receipt  and  acceptance  of 
supplies  or  services  by  signing  and 
dating  the  agency  specified  form  after 
verification  and  after  notation  of  any 
exceptions. 

13.303-6    Review  procedwee. 

(a)  The  contracting  officer  placing 
orders  under  a  BPA,  or  the  designated 
representative  of  the  contracting  officer, 
shall  review  a  sufficient  random  sample 
of  the  BPA  files  at  least  annually  to 
ensure  that  authorized  procedures  are 
being  followed. 

(bfThe  contracting  officer  that 
entered  into  the  BPA  shall — 

(1)  Ensure  that  each  BPA  is  reviewed 
at  least  annually  and.  if  necessary, 
updated  at  that  time;  and 

(2)  Maintain  awareness  of  changes  in 
market  conditions,  sources  of  supply, 
and  other  pertinent  factors  that  may 
warrant  making  new  arrangements  with 
difibrent  suppliers  or  modifying  existing 
arrangements. 

(c)  If  an  office  other  than  the 
purchasing  office  that  established  a  BPA 
is  authorized  to  make  punJiases  under 
that  BPA,  the  agency  that  has 
jurisdiction  over  the  office  authorized  to 
make  the  purchases  shall  ensure  that  the 
praoedures  in  paragraph  (a)  of  this 
subsection  are  being  followed. 

13l30»-7    Compietton  o(  BPAs. 

An  individual  BPA  is  considered 
complete  when  the  purchases  under  it 
equal  its  total  dollar  limitation,  if  any. 
or  when  its  stated  time  period  expires. 

13.303-6    Optlonel  deuse. 

The  clause  at  52.213-4,  Terms  and 
Conditions — Simplified  Acquisitions 
(Other  Than  Commercial  Items),  may  be 
used  in  BPAs  established  under  this 
section. 


13.J04    [Dsesrved] 

13.306    bnpfeet  funds  and  third  perty 


1SJ0S-1    Qensrai. 

Iihprest  funds  and  third  patty  drafts 
may  be  used  to  acquire  and  to  pay  for 
supplies  or  services.  Policies  and 
regulations  concerning  the 
establishment  of  and  accounting  for 
imprest  funds  and  third  party  drafts, 
including  the  responsibilities  of 
designated  cashiers  and  alternates,  are 
contained  in  Part  FV  of  the  Treasury 
Financial  Manual  for  Guidance  of 
Departments  and  Agencies,  Title  7  of 
the  General  Accounting  Office  Policy 
and  Procedures  Manual  for  Guidance  of 
Federal  Agencies,  and  the  agency 
implementing  regulations.  Agencies  alao 
shall  be  guided  by  the  ManuaJ  of 
Procedures  and  Instructions  for 
Cashiers,  issued  by  the  Financial 
Management  Service,  Department  of  the 
Treasury. 

13.306-2    Aganqr  raaponslbnmee. 

Each  agency  using  imprest  funds  and 
third  party  drafts  shall — 

(a)  Periodically  review  and  determine 
whether  there  is  a  continuing  need  for 
each  fund  or  third  party  draft  account 
established,  and  that  amounts  of  those 
funds  or  accounts  are  not  in  excess  of 
actiial  needs; 

(b)  Take  prompt  action  to  have 
imprest  funds  or  third  party  draft 
accounts  adjusted  to  a  level 
commensurate  with  demonstrated  needs 
whenever  circumstances  warrant  such 
action;  and 

(c)  Develop  and  issue  appropriate 
implementing  regulations.  These 
regulations  shall  include  (but  are  not 
limited  to)  procedures  covering — 

(1)  Designatfon  of  personnel 
authorized  to  make  purchases  using 
imprest  funds  or  third  party  drafts;  and 

(2)  Documentation  of  purchases  using 
imprest  funds  or  third  party  drafts, 
including  documentation  of — 

(i)  Receipt  and  acceptance  of  supplies 
and  services  by  the  Government; 

(ii)  Receipt  of  cash  or  third  party  draft 
payments  by  the  suppliers;  and 

(ill)  Cash  advances  and. 
reimbursements. 

V  ^Kp^^v^^^^^9      ^^^^e^a^a6^%^a  w  w^^e  i^^^^^ 

Imprest  fimds  or  third  party  drafts 
may  be  used  for  purchases  when — 

(a)  The  imprest  fund  transaction  does 
not  exceed  $500  or  such  other  limits  as 
have  been  approved  by  the  agency  head; 

(b)  The  third  party  draft  transaction 
does  not  exceed  $2,500,  unless 
authorized  at  a  higher  level  in 
accordance  with  Treasury  restrictions; 
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(c)  The  use  of  imprest  funds  or  third 
party  diafb  is  considered  to  be 
advantageous  to  the  Government;  and 

(d)  The  use  of  imprest  funds  or  third 
party  drafts  for  the  transaction 
othowise  complies  with  any  additional 
conditions  established  by  agencies  «pd 
with  the  policies  and  regulations 
referenced  in  13.30S-1. 


(a)  Each  purchase  using  imprest  fimds 
or  third  party  drafts  shall  be  based  upon 
an  authorized  purchase  requisition, 
contracting  officer  verification 
statement,  or  other  agency  approved 
method  of  ensuring  that  adequate  funds 
are  available  for  the  purchase. 

(b)  Nonnelly,  purchaaes  should  be 
placed  orally  and  without  solicitittg 
competition  if  prices  are  considered 
leasonaUe. 

(c)  Since  there  is.  for  all  jnactical 
puipoees,  simultaneous  placement  ot 
the  order  and  delivery  of  the  items, 
clauses  are  not  required  for  purchases 
using  imprest  funds  or  third  party 
drafts. 

(d)  Forms  presoibed  at  13.307(e)  may 
be  used  if  a  written  order  is  considered 
necessary  [e.g.,  if  required  by  the 
supplier  for  discount,  tax  exemptim.  or 
other  reasons).  If  a  purchase  order  is 
used,  endorse  it  "Pajrment  to  be  made 
from  Imprest  Fund"  (or  "Payment  to  be 
made  from  TUrd  Party  Draft,"  ea 
aproopriate). 

(e)  The  individual  authorized  to  raeke 
purchases  using  imprest  funds  or  third 
perty  drafts  shaB— 

(1)  Furnish  to  the  imprest  fund  or 
third  party  draft  cashiw  a  cc^>y  of  die 
document  required  under  peiagMk  (a) 
of  diis  sufaaectioB  annotated  to  iraect — 

(i)  That  an  imprast  hud  or  ^id  pwty 
draft  ywrhase  lus  been  made; 

(ii)  The  nut  prices  and  extwisions; 


(iii)  1^  sl^>plier's  name  and  adikess; 
and 

(2)  Require  the  supplier  to  itwrlude 
with  ddivery  of  t^  supfdies  an  invoice, 
pecking  sl^.  or  other  sales  instnuMBt 


(i)  The  snpeUer's  eame  and 
(ii)  List  and  quantity  of  items 
anaplied: 
V^Vait  prices  and  extensions;  and 
(hr)  CMk  discount,  if  my. 


The  SF  44.  Purchase  Order- 
Invoice— Voncher,  is  a  multipuipoee 
pocket-size  purchase  order  toaa 
designed  primarily  for  on-the-^K>t,  over- 
the-oounter  purchases  of  supplies  and 
nonpersonal  services  while  away  from 
the  purchasing  office  or  at  isolated 


activities.  It  also  can  be  used  as  a 
receiving  report,  invoice,  and  public 
voucher. 

(a)  This  form  may  be  used  if  cdl  of  the 
following  conditions  are  satisfied: 

(1)  The  amount  of  the  purchase  is  at 
or  below  the  micro-purchase  threshold, 
except  for  purchases  made  under 
unusual  and  compelling  urgency  or  in 
supp<Ht  of  contingency  operations. 
Agencies  may  establish  higher  dollar 
limitations  for  specific  activities  or 
items; 

(2)  The  supplies  or  services  are 
immediately  available; 

(3)  One  delivery  and  one  payment 
will  be  made;  and 

(4)  Its  use  is  determined  to  be  more 
economical  and  efficient  than  use  of 
other  si^^>lified  acquisition  procedures. 

(b)  General  procedural  instructions 
governing  die  form's  use  are  |»inted  oo 
the  form  and  on  the  inside  front  cover 
of  eech  book  of  forms. 

(c)  Since  thoe  is,  for  all  fnectical 
purposes,  simultaneous  placement  of 
the  order  and  delivery  of  the  items, 
clauses  are  not  required  fat  purchases 
using  this  form. 

(df  Agendas  shall  provide  adequate 
safeguards  regarding  the  control  of 

farms  aiMJ  armiinrttig  fffr  purrhaBOS 


1X367 

(a)  GonunercioJ  items.  For  use  of  the 
SF 1440.  Solicitetion/ContTact/Order  for 
ComBMrdal  ftems.  see  12.204. 

(b)  Other  than  coaunetxaal  hems. 

(1)  Except  when  quotations  are 
solicited  via  FACNET,  other  electronic 
meens.  or  orally,  die  SF  1440;  S'  18, 
Request  for  Quot^ions;  or  an  agency 
form/autonsated  format  may  be  used. 
Each  agency  request  far  quotations 
form/autoaaMed  famat  should  conform 
with  the  SF  18  or  SF  1449  to  die 
mafimiim  mrtmit  prarticablo. 

(2)  Bodr  SF  1440  and  OP  347.  Order 
for  Supplies  or  Services,  are 
multipurpose  forms  used  for  negotiated 
purchases  ot  supplies  or  services, 
delivary  or  task  orders,  inqiection  and 
recefvteg  reports,  and  invoices.  Ap 
sgency  ferm/autooMted  format  also  may 
he  used. 

(c)  Forms  used  for  both  oommeraal 
and  other  than  coBunefcJa/  Hems. 

(1)  OF  336.  Gontfamatien  Sheet,  or  sn 

used  wdien  addttiond  nwe  is  needed. 

(2)  OF  346.  Order  Jsr  Supplies  or 
Services  Schedule— Centinuatian.  or  m 
agency  fbrm/antomated  finrmat  may  be 
used  for  negotiated  purchases  when 
sdchtional  spece  is  needed.  Agencies 
may  i»int  on  diese  forms  the  dnues 
considered  to  be  genendly  suitable  fm 
purchases. 

(3)  SF  30,  Amendment  of  Solicitation/ 
Modification  of  Contract,  or  a  purchase 


wder  team  may  be  used  to  modify  e 
purchase  order,  unless  an  agency  farm/ 
automated  format  is  prescribed  in 
agemnr  regulations. 

(d)  SP  44,  Purchase  Ordei^-Invoice— 
Voucher,  is  a  multipurpose  pocket-siae 
purchase  order  form  that  may  be  used 
as  outlined  in  13.306. 

(e)SF  1165,  Receipt  for  Cash—      - 
Subvoucher,  m  an  agency  purchaae 
order  form  may  be  used  tor  purchases 
using  imprest  funds  or  third  parfy 
drafts. 


13.401 

(a)  The  fast  pajrment  procedure  allows 
payment  under  Hmitixi  conditions  to  a 
contractor  fnior  to  the  Govammoit's 
verificaticm  that  supplies  have  been 
received  and  accepted.  The  procedure 
provides  for  pajmunt  for  supplies  besed 
on  the  contractor's  submission  of  an 
invoice  that  constitutes  a  certification 
that  the  contractor— 

(1)  Has  delivered  the  supplies  to  a 
post  office,  omimon  carrier,  or  piAat  of 
&st  lecaipt  by  the  Government;  and 

(2)  ShaU  r^lace,  repair,  or  correct 
snpphes  not  received  at  destination, 
damaged  in  transit,  or  not  confotmii^  to 
purchase  agreements. 

(b)  The  contracting  officer  shall  be 
primarily  responsibfe  for  collecting 
debts  resulting  from  failure  of 
contractors  to  properly  replace,  repair, 
or  correct  supplies  lost,  damaged,  or  not 
conforming  to  purchase  requireaMnts 
(see  32.60S(b)  and  32.606). 


If  the  conditions  fai  paragraphs  (sj 
through  (f)  of  this  section  are  present, 
the  fiwt  pajrment  procedure  may  be 
used,  provided  that  use  of  the  procadwe 
is  c(»sistent  wridi  the  odier  conditions 
of  the  purchase.  The  conditions  far  use 
of  the  fast  payuMnt  procedure  an  es 
foUows: 

(a)  Individual  purdiaring  instruments 
do  not  exceed  $25,006.  except  that 
executive  agsnciei  may  permit  higher 
defiar  Imiitattans  far  spedfied  activities 
or  itams  on  a  case^-case  hasii 

(h)  Deliveries  of  supplies  sre  to  oocnr 
at  locations  vrkme  ttwre  is  both  a 
geographical  seperation  and  a  lack  of 
adequate  roMBiuiiii  ations  farilities 
betweuu  Government  receiving  and 
dishnring  activities  dwt  wiU  make  it 
impracticd  to  make  timely  payment 
based  on  evidence  of  Government 
acceptance. 

(c)  Tide  to  die  s^iplies  passes  to  the  * 
Government — 

(1)  Upon  delivery  to  a  poet  office  or 

RtwninfMn  r«rriiir  fnr  n>«iHng  nr  ahipni»nf 

to  destination:  or 
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(2)  Upon  receipt  by  the  Goveniinent  if 
the  shipment  is  by  means  other  than 
Postal  Service  or  conunon  carrier. 

(d)  The  supplier  agrees  to  replace, 
repair,  or  correct  supplies  not  received 
at  destination,  damaged  in  transit,  or  not 
conforming  to  purchase  requirements. 

(e)  The  purchasing  instrument  is  a 
Brxn-fixed-price  contract,  a  purchase 
order,  or  a  delivery  order  for  supplies. 

(0  A  system  is  in  placelo  ensiire — 

(1)  Documentation  of  evidence  of 
contractor  performance  under  hat 
payment  purchases; 

(2)  Timely  fisedback  to  the  contracting 
officer  in  case  of  contractor  deficiendea: 
and 

(3)  Identification  of  suppliers  that 
have  a  current  history  of  abusing  the  bat 
payment  procedure  (also  see  subpart 
9.1). 

1X409 


Priced  or  unpriced  contracts, 
purchase  orders,  or  BPAs  using  the  East 
payment  procedure  shall  include  the 
following: 

(a)  A  requirement  that  the  supplies  be 
shipped  transportation  or  postage 
prraaid. 

(b)  A  requirement  that  invoices  be 
submittsd  directly  to  the  finance  or 
other  office  designated  in  the  order,  or 
in  the  case  of  unpriced  purchase  orders, 
to  the  contracting  officer  (see  13.302- 
2(c)). 

(c)  The  following  statement  on  the 
consignee's  copy: 

rnnrignen't  Notification  to  Puichaiing 
Activity  of  Nonraceipt,  Damage,  or 
Noncoafbnnancs 

The  consignee  shall  notify  the 
purchasing  office  promptly  after  the 
specified  date  of  delivery  of  supplies 
not  received,  damaged  in  transit,  or  not 
conforming  to  specifications  of  the 
purchase  order.  Unless  extenuating 
circumstances  exist,  the  notification 
should  be  made  not  later  than  60  days 
after  the  specified  date  of  delivery. 


1X404    Contract  I 

The  contracting  officer  shall  insert  the 
clause  at  52.213-1,  Past  Payment 
Procedure,  in  solicitations  and  contracts 
when  the  conditions  in  13.402  are 
applicable  and  it  is  intended  that  the 
fast  payment  procedure  be  used  in  the 
contract  (in  the  case  of  BPAs,  the 
contracting  officer  may  elect  to  insert 
the  clause  either  in  the  BPA  or  in  orders 
under  the  BPA). 

Subpart  13.5— Teal  Program  for 
Caftain  ConMnardai  Nwia 


1SJ00 

(a)  This  subpart  authorizes,  as  a  test 
program,  use  of  simplified  procedures 


for  the  acquisition  of  supplies  and 
services  in  amounts  greater  than  the 
simplified  acquisition  threshold  but  not 
exceeding  $5,000,000,  including 
options,  if  the  contracting  officer 
reasonably  expects,  based  on  the  natiue 
of  the  supplies  or  services  sought,  and 
on  market  research,  that  ofEors  will 
include  only  commercial  items. 
Under  this  test  program,  contracting 
officers  may  use  any  simplified 
acquisition  procedure  in  this  part, 
sul^ect  to  any  specific  dollar  limitation 
applicable  to  the  particular  procedure. 
"uim  purpose  of  tUs  test  program  is  to 
vest  contracting  officers  with  additicmal 
procedural  discretion  and  flexibility,  so 
that  commercial  item  acquisitions  in 
this  dollar  range  may  be  solicited, 
otfored.  evaliuted,  aind  awarded  in  a 
simplified  manner  that  maximizes 
efficiency  and  economy  and  minimizes 
burden  and  administrative  costs  for  both 
the  Government  and  industry  (10  U.S.C. 
2304(g)  and  2305  and  41  U.S.C  253(g) 
and  2S3a  and  253b). 

(b)  For  the  period  of  this  test, 
contracting  activities  shall  employ  the 
simplified  procedures  authorized  by  the 
test  to  the  mjurimiim  extent  practicable. 

(c)  When  acquiring  commercial  items 
using  the  procedures  in  this  part,  the 
requirements  of  part  12  apply  subject  to 
the  order  of  precedence  provided  at 
12.102(c).  This  includes  use  of  the 
provisions  and  clausee  in  subpart  12.3. 

(d)  The  authority  to  issue  solicitations 
under  this  subpart  shall  expire  on 
January  1 ,  2000.  Contracts  may  be 
awarded  after  the  expiration  of  this 
authority  for  solicitations  issued  before 
the  expiration  of  the  authority. 

1X501    Spedai  ctocumentallen 
la^uiranMnta. 

(a)  Sole  source  acquisitions.  (1) 
Acquisitions  conducted  under 
simplified  acquisition  procedures  are 
exempt  from  the  requirements  in  part  6. 
However,  contracting  officers  shall — 

(i)  Conduct  sole  source  acquisitions, 
as  definad  in  6.003,  under  this  subpart 
only  if  the  need  to  do  so  is  justified  in 
writing  and  approved  at  the  levels 
speci&d  in  paragraphs  (aK2Ki)  and 
(a)(2Mii)  of  this  section:  and 

(iij  Prepare  sole  source  justifications 
using  the  format  at  6.303-2,  modified  to 
reflect  an  acquisition  under  the 
authority  of  tha  test  program  for 
commercial  items  (section  4202  of  the 
ainger-Cohen  Act  of  1906). 

(2)  Justifications  and  approvals  are 
required  under  this  subpart  only  for  sole 
source  acquisitions. 

(i)  For  a  proposed  contract  exceeding 
SlOO,000,  but  not  exceeding  $500,000, 
the  contracting  officer's  certification 
that  the  justification  is  accurate  and 


complete  to  the  best  of  the  contracting 
officer's  knowledge  and  belief  wiU  serve 
as  approval,  unless  a  higher  approval 
level  is  established  in  accordance  with 
agency  procedures. 

(ii)  For  a  proposed  contract  exceeding 
$500,000,  the  approval  shall  be  by  the 
competition  advocate  for  the  procuring 
activity,  designated  pursiiant  to  6.501; 
or  an  official  described  in  6.304(a)(3)  or 
(aX4).  This  authoriW  is  not  delegable. 

(b)  Contract  file  documentation.  The 
contract  file  shall  include^ 

(1)  A  brief  written  description  of  the 
procedures  used  in  awarding  the 
contract,  including  the  Jbct  that  the  test 
procadurea  in  FAR  subpart  13.5  were 


(2)  The  number  of  ofiers  received; 

(3)  An  explanation,  tailored  to  tha  size 
and  complexity  of  the  acquisition,  of  the 
basis  for  the  contract  award  deciaion; 
and 

(4)  Any  fostiflcation  approved  under 
paragrapAi  (a)  of  this  section. 

PART  16— TYPES  OF  CONTRACTS 

1X701    {Aflfwndadl 

0.  Section  16.701  is  amended  in  the 
parenthetical  by  revising  "subpart  13.2" 
to  read  "13.303". 

1X703    lAmandsdl 

10.  Section  16.703  is  amended  in 
paragraph  (cKl)(vi)  by  revising  the 
dution  "13.303"  to  read  "13.403". 

PART  19-SMALL  BUSINESS 
PROOrUUMS 

ixiooe    [Amended] 

11.  Section  19.1006  is  amendqd  in 
paragraph  (cXl)(i)  by  removing  "13.105 
or". 

PART  32-CONTRACT  FINANaNG 

3X1103    [Amandad] 

12.  Section  32.1103  is  amended  in 
paragraph  (a)(1)  by  revising  the 
reference  "13.103(e)"  to  read 
"13.003(f)"  and  in  paragraph  (bX2)  by 
revising  "13.103(e)"  to  read  "13.301'\ 

PART  41— ACQUISITION  OF  UTIUTY 
SERVICES 

41.202    (Amandad] 

13.  Section  41.202  is  amended  in 
paragraph  (c)(1)  by  revising  the 
reference  "subpart  13.5"  to  read 
"13.302". 

PART  43— CONTRACT 
MODIFICATIONS 

14.  Section  43.301  is  amended  in 
paragraph  (a)(2)(iii)  by  revising  the 
reference  "13.503"  to  read  "13.302-3". 
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PART  4S— TERMINATION  OF 
CONTRACTS 

4X902    [AMMnds4 

is.  Section  40.002  is  ammded  in 
paragraph  (a)  by  revising  the  reference 
"13.504(b)"  to  read  "13.302-4". 

16.  Section  49.501  is  amended  by 
adding  the  following  text  as  the  second 
sMitance: 


*  *  *  This  aul^Mrt  does  not  ^ply  to 
contract*  that  use  the  clause  at  52.213- 
4.  Terms  and  Conditions— Simplified 
Acquisitions  (Other  Than  Commercial 

ItSBDS).*    *    • 


PART  Sa-80UC1TATK>N  PROVISIONS 
AND  CONTRACT  CLAUSES 


9X191 

17.  Section  52.101  is  amended  in 
paragraph  (eX2Xi)  l^  removing  the 
semicolan  after  the  word  "authoiixad" 
and  replacing  it  writh  "(see  52.102);". 

18.  Section  52.102  is  revised  to  read 
as  follows: 

9X199   9ioafpaca9ng  piwiaioiia  and 

(a)  Provisions  and  clauses  should  be 
incocporated  by  reference  to  the 
maximum  practical  extent,  rather  »Kan 
being  incoqxuated  in  full  text,  even  if 
they — 

(1)  Are  used  writh  one  or  nuse 
alternates  or  on  an  optional  basis; 

(2)  Are  prescribed  on  a  "substantially 
as  follows"  or  "substantially  the  same 
as"  basis,  provided  they  are  used 
verbatim; 

(3)  Require  modification  or  the 
insertion  by  the  Government  of  fill-in 
material  (see  52.104);  or 

(4)  Require  completion  by  the  ofbror 
or  prospective  contractor.  "This 
inrtruction  also  applies  to  provisions 
completed  as  annual  representations 
and  certifications. 

(b)  Except  for  provisions  and  claiises 
prescribed  in  52.107.  any  provision  or 
clause  that  can  be  accessed 
electronically  by  the  ofiisror  or 
prospective  contractor  may  be 
incorporated  by  reference  in 
solicitations  and/or  contracts.  However, 
the  contracting  officer,  upon  request, 
shall  provide  the  full  text  of  any 
provision  or  clause  incorporated  by 
reference. 

(c)  Agency  approved  provisions  and 
clauses  prescribed  in  agency  acquisition 
regulations,  and  provisions  and  clauses 
not  authorized  by  subpart  52.3  to  be 
incorporated  by  reference,  ne^  not  be 
incorporated  in  foil  text,  provided  the 
contracting  officer  indudes  in  the 


solidtation  and  contract  a  statement 
that— 

(1)  Identifies  all  provisions  and 
clauses  that  require  completion  by  the 
ofiiBror  or  prospective  contractor; 

(2)  Spedfies  that  the  provisions  snd 
clauses  must  be  completed  by  the 
offeror  or  prospective  contractor  and 
must  be  submitted  nvith  the  quotaticm  or 
oSsnand 

(3)  Identifies  to  the  offeror  or 
prospective  contractor  at  least  one 
electronic  address  wdtsre  the  full  teojt 
may  be  accessed. 

(d)  An  agency  may  develop  a  group 
listing  of  provisions  and  rtamies  that 
apply  to  a  specific  category  of  contracts. 
An  agency  group  listing  may  be 
incorp(»ated  by  reference  in 
solidtatioos  and/or  contracts  inlieu  of 
dting  the  provisions  and  clauses 
individually,  {wovided  the  poup  listing 
is  made  availUile  electronicaUy  to 
offerors  and  |»o^iective  contractors. 

(e)  A  provision  or  clause  that  is  not 
available  dectrooically  to  offerors  and 
prospective  contractcHs  shall  be 
incorporated  in  sdlidtations  and/or 
contracts  in  full  text  if  it  is — 

(1)  A  FAR  i»ovirion  or-daose  that 
odierwise  is  not  authcnizad  to  be 
incwporated  by  reCsrence  (see  subpart 
52.3);  OT 

(2)  A  provisioBor  clause  prescribed 
fat  use  in  an  agency  acquisition 
rmulation. 

(f)  Provisions  w  clauses  may  not  be 
incorporated  by  reference  by  being 
listed  in  the— 

(1)  Provisicm  at  52.252-3.  Alterations 
in  Solidtations;  or 

(2)  Clause  at  52.252-4.  Alterations  in 
Contract 

5X109-1  and  9X102-2   (RsmoMd] 

19.  Sections  52.102-1  and  52.102-2 
are  removed. 

20.  Section  52.213-1  is  revised  to  read 
as  follows: 

SX213-1    Past  Payment  Proeadwa. 

As  prescribed  in  13.404.  insMt  the 
following  clause: 
Fast  Payment  Procedure  (Fth  1996) 

(a)  General.  The  Government  vrill  pay 
invoices  based  on  the  Contractra't  delivery  to 
a  post  office  or  commoa  carrier  (or,  if 
■hipped  by  other  means,  to  the  point  of  first 
receipt  by  the  Government). 

(b)  Responsibility  for  supplies.  (1)  Title  to 
the  supplies  passes  to  the  Government  upon 
delivery  to — 

(i)  A  post  office  or  conunon  carrier  far 
shipment  to  the  specific  destination;  oc 
-  (ii)  The  point  of  first  receipt  by  the 
Government,  if  shipment  is  by  meacs  other 
than  Postal  Service  or  common  carrier. 

(2)  NotMnthstanding  any  other  provision  of 
the  contract,  order,  or  blanlcet  purchase 
agreement,  the  Contractor  shall— 


(i)  AasusM  all  raspoDdliility  and  itak  of 
loss  Cor  suppUas  not  laosived  at  rlsaliirtiiai. 
damagnd  in  transit,  or  not  conlonniiv  <■> 
purrhasB  rsquiiements;  and 

(ii)  Raplaoe.  repair,  or  correct  those 
supfriias  pranptly  at  the  Gontnclor's 
expense,  if  instnided  to  do  so  by  the 
Contracting  OfBcer  within  180  days  bam  dw 
date  title  to  the  supplies  vests  in  the 
Government 

(c)  /YeporatKMi  ofinmioe.  (1)  Upon 
driivaty  to  a  post  oCBoe  or  caaamoD  cHiiar 
(or,  if  shipped  by  other  means,  the  pointol 
first  rsoe^  fagr  the  Govsnuneat).  the 
Contractor  shall— 

0)  Prapare  an  innrioa  as  provided  fa  Hite 
ooDtnct.  ocdsr,  or  Uanket  purchaae 
aginaiiiart;  and 

(ii)  Di^iay  praminaBtly  on  dw  invoioa 
"PASTPAY." 

(2)  If  die  purrhass  price  ■■"*i«4tt  the  coat 
of  tiaaspartatiaii,  Om  Coatiaclar  shall  antar 
tha  prapakl  shipping  cost  oo  the  iomioa  as 
a  separate  itaa.  The  CaMndar  ibril  aot 
iachide  the  cost  of  pvori  post  iasoaDca.  If 

oo  the  invoioa,  the  Contractor  shall  ratais 
related  paid  freight  hills  or  otliar 
txansportatiaQ  bifiingB  paid  separataly  for  a 
period  of  3  years  and  shall  furnish  the  faiOs 
to  the  GovemaMBt  opoB  request 

(3)  B  tUs  contract,  ordar.  or  blanket 
purchaae  agrsement  raquirss  tha  preparatiaa 
of  a  receiving  report,  the  Contnctor  shall 
prepare  dw  laoaiving  report  on  the 
praacribad  farm  or,  altaraatively,  shaU    ' 
inrhide  the  foUowii^  infarmation  on  the 
invoice,  in  addition  to  that  required  in 
paiapaph  (cXD  of  this  clauae: 

(i)  A  statement  in  prominant  letters  "HO 
iffiCEIVING  REPORT  PREPAKED." 
(U)  Shipment  nundier. 
(iii)  Mode  of  shipment 
(iv)  At  line  item  level — 

(A)  National  stock  nunrfiar  and/or 
manufacturer's  part  number, 

(B)  Unit  of  measurs; 
(Q  Ship-To  Point; 

(D)  k^k^For  Point,  if  in  dw  contract:  and 

(E)  mjs"ntip/Mnim»p  Hnfiim^nt 

munber,  if  in  the  contract. 

(4)  If  this  contract  order,  or  blanket 
purchase  agreement  does  not  require 
preparation  of  a  receiving  report  on  a 
prescribed  fonn,  the  Contractor  shall  iadude 
on  the  invoice  the  following  informatiaa  at 
the  line  item  level,  in  addition  to  **»■» 
required  in  paragraph  (cKD  of  this  clauae: 

(i)  Ship-To  Point 
(ii)  Ktek-For  Point 

(iii)  FEDSTRIP/MILSllUP  jJnmwnmnt 

number,  if  in  the  contract 

(5)  Where  a  receiving  report  is  not 
required,  the  Contractor  shall  include  a  copy 
of  the  invoice  in  each  shipment 

(d)  Certification  of  invoice.  The  Contractor 
certifies  by  submitting  an  invoice  to  the 
Government  that  the  suppUes  being  billed  to 
the  Government  have  been  shipped  or 
delivered  in  accordance  with  shipping 
instructions  issued  by  the  ordering  officer,  in 
the  quantities  shown  on  the  invoice,  and  that 
the  supplies  are  in  the  quantity  and  of  the 
quality  designated  by  the  contract,  order,  or 
blanket  purchase  agreement 


64928     Federal  Regiatar  /  Vol.  62,  No.  236  /  Tuesday,  December  9.  1997  /  Rules  and  RegukGMis 


(a)  Fast  pay  ocuUaintr  idmtUfication.  Tba 
Conmctor  shall  mark  all  outar  shipping 
containsn  "PAST  PAY." 

(Endofdausa) 

52.219-4    (AfMndMQ 

21.  Saction  S2.213-2  is  amanded  in  (ha 
intioduc:tory  text  by  revising  the  referenca 
"13.506(br  to  raMl  "1S.302-5(b)". 


S2.213-3    U 

22.  Section  52.213-3  is  amended  in 
the  introductory  text  by  revising  the 
refeienca  "13.506(c)"  to  read  "13.302- 
5(c)". 

23.  Section  52.213-4  is  added  to  read 
as  follovirs: 

82.219-4    TannaandCofidMen»- 
SlmpMad  Ac^uMOona  (OOmt  Thai 


As  iweecribed  in  13.302-S(d).  insect 
the  foUowing  clause: 

Tanns  and  Conditions — Simplified 
Acquisitions  (Other  Than  Commercial  Hams) 
(Fab  1908} 

(a)  Tha  Contiactor  shall  comply  with  tha 
following  Fadaral  Acquisition  Regulation 
(FAR)  clausaa  that  ara  incoqKuatad  by 
lafaranca: 

(1)  Tha  clauses  listed  below  implement 
proviaiona  of  law  or  Executive  order 

(i)  52.222-3,  Convict  Labor  (Aug  1906) 
(E.O.  117SS). 

(U)  52.233-3.  Protaat  After  Award  (Aug 
1996)  (31  U.SC.  3553). 

(2)  Listed  below  ara  addiUonal  clauses  that 
apply: 

(i)  52.225-11.  Restrictions  on  Certain 
Foiaign  Purchases  (Oct  1996). 

(ii)  52.232-1.  PaymanU  (Apr  1984). 

(iii)  S2.232-8.  DiscounU  for  Prompt 
Payment  (May  1997). 

(iv)  52.232-11.  Extras  (Apr  1984). 

(v)  52.232-25.  Prompt  Payment  Qun  1997). 

(vi)  52.232-33.  Mandatory  Information  for 
Electronic  Funds  Transfer  Payment  (Aug 
1996). 

(vii)  52.233-1.  Disputes  (Oct  1995). 

(viii)  52.244-6,  Subcontracts  for 
Coauaarcial  Items  and  Commercial 
Componanis  (Oct  1995). 

(ix)  52.253-1,  Computer  Generated  Forma 
Qan  1991). 

(b)  Tha  Contractor  shall  comply  with  tha 
following  FAR  clauses,  incorporated  by 
raferenca,  unless  the  circumstances  do  not 
apply: 

(1)  The  clauses  listed  below  implement 
provisions  of  law  or  Executive  order 

(i)  52.222-20.  Waish-Healey  Public 
Contracts  Act  (DEC  1996)  (41  U.S.C.  35-45) 
(Applies  to  supply  contracts  over  $10,000  in 
the  United  Sutes). 

(ii)  52.222-26,  Equal  Opportunity  (APR 
1964)  (E.O.  11246)  ( Applies  to  contracU  over 
$10,000). 

(iii)  52.222-35.  Affirmative  Action  for 
Special  Disabled  and  Vietnam  Era  Veterans 
(APR  1984)  (38  U.S.C.  4212)  (Appliaa  to 
contracts  over  $10,000). 

(iv)  52.222-36,  AfTmnative  Action  for 
Handicapped  Workers  (APR  1984)  (29  U.S.C. 
793)  (Applies  to  contracU  over  $2,500). 


(v)  52.223-97,  Employment  Reports  on 
Special  Disabled  Veterans  and  Veterans  of 
the  Vietnam  En  QAN  1988)  (38  U.S.C.  4212) 
(Applies  to  contracts  over  $10,000). 

(vi)  52.222-41,  Service  Contract  Act  of 
1965.  As  Amended  (MAY  1989)  (41  U.S.C 
951,  et  seq.)  (Applies  to  service  contracts 
over  $2,500). 

(vii)  52.223-5,  Pollution  Prevention  and 
Mght-to-Know  Information  (MAR  1997)  (E.O. 
12856)  (Appliaa  to  services  performed  on 
Federal  fecilities). 

(viii)  52.225-3,  Buy  American  Act- 
Supplies  (JAN  1994)  (41  U.S.C  10)  (Applies 
to  supplies,  and  to  services  involving  the 
furnishing  of  supplies,  if  the  contract  was — 

(A)  Under  $25,000;  or 

(B)  Set  aside  for  small  busineas  concama, 
rafMdleaa  of  dollar  value). 

(2)  Uatad  below  are  additional  clauaaS  that 
may  apply: 

(i)  52.209-6,  Protactii^  tha  Govarnmuit'B 
Interest  When  Subcontracting  with 
Contractors  Debarred,  Suspended,  or 
Propoeed  for  Debarment  (JULY  1995) 
(Applies  to  contracts  over  $25,000). 

(ii)  52.211-17,  Delivery  of  Exoaaa 
Quantitiaa  (SEPT  1989)  (Appliaa  to  Rxad- 
prioa  suppbaa). 

(iU)  52.247-29.  F.ab.  Origin  (JUN  1988) 
(Applied  to  supplies  if  delivery  is  lo.b. 
origin). 

(iv)  52.247-94.  P.o.b.  Destinati(m  (NOV 
1991)  (Applies  to  supplies  if  delivery  is  to.b. 
destination). 

(c)  FAR  52.252-2.  Qautaa  Incorporated  by 
Refarmce  (FEB  1998).  This  contract 
incorpofatas  one  or  mora  clanaaa  by 
reference,  with  the  same  fafca  and  affect  aa 
if  they  were  given  in  full  text  Upon  request, 
the  Contracting  Officer  will  make  their  lull 
text  available.  Also,  the  full  text  of  a  clause 
may  be  sccsaaed  electronically  at  this/thaae 
addraaaCea): 


[Insert  one  or  mora  Internet  addisssaa) 

(d)  lntpacUon/Acceptanc9.  The  Contractor 
shall  tender  Cor  acceptance  only  thoee  items 
that  conform  to  the  requirements  of  this 
contract  The  Government  reserves  the  right 
to  inspect  or  test  any  supplies  or  services  that 
have  been  tendered  for  acceptance.  The 
Government  may  require  repair  or 
replacement  of  nonconforming  supplies  or 
raperfonnance  of  nonconforming  services  at 
no  iixsease  in  contract  price.  The 
Govenunent  must  exercise  its  poatacceptance 
rights— 

(1)  Within  a  reasonable  period  of  time  after 
the  defect  was  discovered  or  should  have 
been  discovered;  and 

(2)  Before  any  substantial  rhangn  occurs  in 
the  condition  of  the  item,  unless  the  change 
is  due  to  the  defect  in  the  item. 

(e)  Excusable  delays.  The  Contractor  shall 
be  liable  for  default  unless  nonperformance 
is  caused  by  an  occurrence  beyond  the 
reasonable  control  of  the  Contractor  and 
without  its  fault  or  negligence,  such  as  acts 
of  Cod  or  the  public  enemy,  acts  of  the 
Government  in  either  its  sovereign  or 
contractual  capacity,  fires,  floods,  epidemics, 
quarantine  restrictions,  strikes,  unusually 
severe  weather,  and  delays  of  common 
carriers.  The  Contractor  shall  notify  the 


Contracting  Officer  in  writing  as  soon  as  it  is 
raasoiubly  possible  after  the  commencement 
of  any  excusable  delay,  setting  forth  the  full 
particulars  in  connection  therewith,  shall 
remedy  such  occurrence  with  all  reasonable 
dispatch,  and  shall  promptly  give  written 
notice  to  the  Contracting  Officer  of  tha 
cassation  of  such  occurrence. 

(f)  Termination  for  the  Govemment't 
convenience.  The  Govenunent  reserves  the 
right  to  terminate  this  contract,  or  any  part 
hereof,  for  its  sole  convenience.  In  the  event 
of  such  termination,  the  Contractor  shall 
immediately  stop  all  woik  hereunder  and 
shall  inunediately  cause  any  and  all  of  its 
suppliers  and  subcontractors  to  caeaa  work. 
Subject  to  the  terms  of  this  contract,  the 
Contractor  shall  be  paid  a  percentage  of  tha 
contract  price  reflecting  the  percentage  of  the 
work  performed  prior  to  the  notice  of 
termination,  plus  reasonable  cbaigas  that  the 
Contractor  can  demonstrate  to  the 
satisfection  of  the  Government,  using  its 
standard  record  keeping  system,  have 
resulted  Crom  the  termination.  The  Contractor 
shall  not  be  required  to  comply  with  tha  coat 
amounting  standards  or  contract  coat 
prlnciplas  for  this  purpose.  This  paragraph 
does  not  give  the  Govenunent  any  right  to 
audit  the  Contractor's  records.  The 
Contractor  shall  not  be  paid  for  any  work 
performed  or  coats  incurred  that  reasonably 
could  have  been  avoided.  •■ 

(g)  Tenninatioti  for  cauee.  The  Govenunant 
may  terminate  this  contract,  or  any  part 
hereof,  for  cause  in  the  event  of  any  defeult 
by  the  Contractor,  or  if  the  Contractor  fells  to 
comply  with  any  contract  terms  and 
conditions,  or  foils  to  provide  tha 
Government,  upon  request,  with  adequate 
assuraiu»s  of  future  parformarce.  In  the 
event  of  tacmination  ibr  cause,  tha 
Government  shall  not  ha  liable  to  the 
Contractor  for  any  amount  for  supplies  or 
services  not  accepted,  and  the  Ccmtractor 
shall  be  liable  to  the  Government  for  any  and 
all  rights  and  remedies  provided  by  Uw.  If 

it  is  determiited  that  the  Government 
improperiy  terminated  this  contract  fbr 
defeidt,  such  termination  shall  be  deemed  a 
termiiMtion  for  convenience. 

(h)  Warranty.  The  Contractor  warrants  and 
implies  that  the  items  delivered  hereunder 
are  merchantable  and  fit  for  use  for  the 
particular  purpose  described  in  this  contract 
(End  of  clause) 

24.  Sections  52.252-1  and  52.252-2 
are  revised  to  read  as  follows: 


52JS2-1 

Incorporaled  by  neiefanca. 

As  prescribed  in  52.107(a).  insert  the 
following  provision: 

Solicitation  Provisions  Incorporated 
by  Reference  (Feb  1998) 

This  solicitation  incorporates  one  or  more 
solicitation  provisions  by  reference,  with  the 
same  force  and  effect  as  if  they  were  given 
in  full  text.  Upon  request,  the  Contracting 
Officer  will  make  their  full  text  available. 
The  offeror  is  cautioned  that  the  listed 
provisions  may  include  blocks  that  must  be 
completed  by  the  offeror  and  submitted  with 
its  quotation  or  oSer.  In  lieu  of  submitting 
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the  full  text  ofthoae  provisions,  the  oflerar 
may  identify  the  provision  by  peragraph 
identifier  and  provide  tha  appropriate 
infonnation  with  its  quotation  or  offer.  Also, 
tha  full  text  of  a  solicitation  provision  m^ 
be  aocaased  efectrooically  at  this/thaae 
addiaaa(es): 


(Insert  ofie  or  mtxe  Intmtet  addrenet] 
(End  of  psoviaion) 


53.213(14  „ 
Sa213(b)  .. 
3J213((4  ... 
53.21 3(d|  - 
53.213(a)  _ 

53^3«(1) 
53.213(D(2) 
53.213<IH2) 
53.243 


As  prescribed  in  52.107(b).  insert  the 
following  clause: 

Cleusaa  Incorporated  bjr  Reference  (Feb  1998) 

This  coDtiact  iacorpontaa  orte  or  mora 
clauses  by  rafaranoa,  with  the  same  force  and 
eSsct  as  if  they  were  givea  in  full  text  Upon 
request,  the  Contractiiv  OAoar  will  Bake 
their  full  text  availdble.  Also,  the  fiiQ  text  of 
a  clause  may  be  ecceaaed  aleftiiwikally  at 
thia/dieaeaddieaa(aa): 


(Aisert  one  or  mora  fatomet  ofMresaa^ 
(Bndofdauaa) 


PART 

99.213  and  SUMS    [/ 


25.  Amend  the  internal  refwsncas 
throu^iout  53.213  and  53.243  as 
indicated  in  the  following  table: 


13.107  bolh  times  I 

13.503(14 

13.S06(b» 

13.404(^ 

13.107(c) 

13.506 

13.202 

13.204(^ 

13.503(14 


13.907M 

13J07(cH3» 

13.306 

13,307(8) 

13J07(cK1) 

1^907 

13.303-2 

13J03-6 

19JQe-3 


[FR  Doc.  97-31817  Filed  12-»-'97;  8:45  am) 


OEPAimiBNT  OF  OEFBISE 


NATIOMM.  AEnOMAUnCS  AND 


4SCFRPart2S 

FAC  fl7-M;  FAM  Oaae  97-«8l:  NaM  vj 


:  Depattmoit  of  Defianse  (DoD), 
C^eoflol  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Adndnistration  (NASA). 
ACnOMc  Pinal  rule. 

aUMMMnr:  The  Qvilian  Agmcy 
Aoqjuintion  Couadl  and  the  Defonse 
Aa^iiaitioo  Ragulatioas  Council  have 
agreed  on  a  final  rule  atiwndtng  the 
Federal  Acquiaitian  Ragulatioii  (FAR)  to 
revise  the  reporting  requireaBeats  inr 
trade  saactioB  exemptions.  TUs 
ragulatocy  action  was  not  subject  to 
Office  of  Miwageeaent  and  Budget 
review  uadar  Executive  Order  12066, 
dated  Septaabar  30, 1993.  and  is  not  a 
ma^  r«le  under  5  U.S.C  804. 

EFFSCnvi  DATE:  Febcuary  9, 1996. 

ran  RunNBi  MRONHATiON  contact:  The 
FAR  Seaetariat.  Room  4035,  GS 
Building.  Washington.  DC  20405.  (202) 
501-4755,  tea  information  pertainii^  to 
status  at  publication  schedules.  For 


clarification  of  content,  contact  Mr.  Paul 
linfield.  Procurement  Analyst,  at  (202) 
501-1757.  Please  dte  FAC  97-03.  FAR 
case  97-021. 

kTKM: 


This  final  rule  amends  FAR  Sul^art 
25.10  to  diminate  requirements  for 
agencies  to  notify  Cimgress  vdian 
exercising  the  authority  at  FAR 
25.1002(c)  for  exemption  of  certain 
procurements  from  fte  trade  aiurtions 
impoeed  by  the  President  The  rule 
indeed  requires  agaa&ies  to  notify  the 
United  States  Trade  R^neeeoUtive 
(USTR)  of  such  exemptions  ¥vithin  30 
days  yfear  contract  award.  FAR  Subpart 
25.10  implements  sanctions  impoiMHl  by 
die  President  (58  FR  31136,  May  38, 
1993^  pursuant  to  the  Trade  Agreements 
Act  (10  U.S.C  2515),  as  amended  by 
Title  Vn  of  Public  Law  10»-418  (Uw 
Buy  American  Act  erf  1968).  The  Buy 
American  Act  of  1988  also  amended  41 
U.S.C  lOb-1  to  permit  ^ercy  heeds  to 
waive  ^plication  of  tha  saactioaa  for 
certain  contracts  afkar  providing 
notificatian  to  Congress. 

The  Buy  ABMricao  Act  of  1988 
included  a  sunset  provision  (Sectirai 
7004)  by  which  ameMlmants  to  19 
U.S.C  2515  md  41  U.S.C  lOb-1  eoqpiied 
on  April  30, 1906.  However,  the 
sanctions  imposed  by  the  President 
remain  in  effect  until  the  President 
unends  or  termiiwtes  diam.  The 
requiranent  to  notify  Congress  is  no 
longer  in  effect  Since  the  USTR  is 
delegated  by  the  President  widi 
edministerii^  the  sanctions,  die 
requirement  to  notify  the  USTR  baa 
been  retained. 


FVrribiUly  Act 

The  final  nde  does  not  amstitute  a 
significant  FAR  revision  widiin  the 
mBanmg  of  FAR  1.501  and  Public  Law 
96-577,  and  publication  Ux  public 
cranments  is  not  required.  However, 
comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  mrfnrAmwti^  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601,  et  ttq.  (FAC  97-03.  FAR 
case  97-021),  in  correspondence. 

r  rapanrari  Wednrtian  Atl 

The  Paperwork  Reductioo  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  OOaon, 
contractors,  or  members  of  the  piiUic 
winch  leisure  the  approval  of  1^  mice 
of  Management  and  Budget  under  44 
U.S.C35»l,a(se9. 

Uat  efSeUaols  fai  46  Cn  PM  SS 


Govenunent  procuraBienL 

Dated:  Deoemher  1. 1997. 
EdwsrriCLaah. 
ZXrador.  Federal  AcquimOoa  FoUcyDMakm. 

Therefore,  48  CPR  part  25  is 
as  set  farA  belefw: 

mmrM-RMBQ 

1.  The  authority  citation  far  48  CPR 
Part  25  continues  to  read  as  follows: 


48  U.S.C  488(0):  18  U.S.C 
137;  amd  42  U.S.Q  2473(c). 

2.  Section  25.1000  is  revised  to  read 
as  follows: 
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2&1000    SoofMOf 

This  subpart  implements  sanctions 
imposed  by  the  President  (58  FR  31136. 
May  28, 1993)  pursuant  to  section 
305(gKl)  of  the  Trade  Agreements  Act  of 
1979.  as  amended  (19  U.S.C  2515(g}(lj). 
These  sanctions  apply  to  countries  that 
discriminate  agsiiast  U.S.  products  or 
services  in  Government  procurement. 
This  subpart  does  not  apply  to  the 
Department  of  Defense.  For  thresholds 
that  are  unique  to  individual  agencies 
[e.g..  Power  Marketing  Administration 
of  the  Department  of  Energy),  see  agency 
regulations. 

3.  Section  25.1002  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 


l&ioaz   Trad* 


(O-  '  • 

(2)  When  a  determination  is  made 
according  to  this  paragraph  (c),  the 
agency  shall  notify  the  United  States 
Trade  Representative  within  30  dajrs 
after  contact  award. 


IFR  Doc  97-31818  Filed  12-8-47;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMMSTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


48CFRPwt29 

(FAC  97-09;  FAR 
RMMMMMkHTV 


97-018;  Item  vq 


Federal  Acquisition  Regulation;  New 
Maxlco  Qroas  Receipts  and 
Compensating  Tax 

AQCNCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
identify  the  Defense  Special  Weapons 
Agency  as  an  agency  tliat  has  entered 
into  an  agreement  with  the  State  of  New 
Mexico  regarding  taxation.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 


0VECTWE  OATl:  December  9. 1907. 

ron  FUKTHER  WronMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035.  GS 
Building.  Washington.  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Victoria  Moss.  Procurement  Analyst,  at 
(202)  501-4764.  Please  cite  FAC  97-03. 
FAR  case  97-018. 

SUPPt-EMENTARY  INFONMATION: 

A.  Background 

This  final  r\de  amends  FAR  20.401- 
6  by  v^i^ing  the  Defense  Special 
Weapons  Agency  to  the  list  in  paragraph 
(cMl)  as  an  agency  that  has  entered  into 
an  agreement  with  the  State  of  New 
Mexico  to  eliminate  double  taxation 
under  New  Mexico's  Gross  Receipts  and 
Compensating  Tax  Act.  Because 
participating  Federal  agencies  may  or 
may  not  be  executive  agencies,  the  term 
"executive"  has  been  deleted  in 
pefsgrephs  (b)  and  (cKD. 

B.  Regulatory  FlexibUity  Act 

This  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq..  and 
publication  for  public  conunents  is  not 
required.  However,  comments  from 
small  entities  concerning  the  affected 
FAR  subpart  will  be  considered  in 
accordance  with  5  U.S.C  610.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C  601.  et  $eq. 
(FAC  97-03.  FAR  case  97-016).  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  P^MTwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  requires  the  approval  of  the 
Ofiice  of  Management  and  Budget  under 
44U.S.C3501,etasq. 

List  of  Sobfects  in  48  CFR  Part  29 

Government  procurement 

Dated:  Dsoember  1. 1907. 
Edward  C.  Loab. 
Director.  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  part  29  is  amended 
as  set  forth  below: 

PART  2»--TAXES 

1.  The  authority  citation  for  48  CFR 
Part  29  continues  to  read  as  follows: 

Aathorttr-  40  U.S.C  48e(c):  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 


29.401-e    (Amandsdl 

2.  Section  29.401-6  is  amended  in  the 
introduct<»y  text  of  peragraph  (b)  and 
paragraph  (cXl)  by  removing 
"executive'*:  and  also  in  the  list 
following  paragraph  (c)(1)  by  adding,  in 
alphabetical  order,  "United  States 
Defense  Special  Weapons  Agency;". 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMNHSTRATION 


48  CFR  Part  31 
IFACt7-0S:FAR 


viq 


Fadafal  Acquisition  HagulBllon, 
Compensation  of  Csctaln  Contrador 


i:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTKM:  Interim  rule  adopted  as  final 
with  changes. 

summary:  The  Qvilian  Agency 
Acquisition  Coiincil  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  adopt  as  final,  with  changes, 
the  interim  rule  published  as  Item  XI  of 
Federal  Acquisition  Circular  90-45  on 
January  2. 1997.  The  rule  amends  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  Section  809  of  the  Fiscal*. 
Year  1997  National  Defense 
Authorization  Act  (Pub.  L.  104-201)  by 
placing  a  Govemmentwide  ceiling  on 
allowi^le  compensation  costs  for 
contractor  personnel  in  senior 
management  positions  under  contracts 
that  are  awarded  during  fiscal  year 
1997.  This  regulatory  action  was  not    . 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30, 1993,  and  is 
not  a  major  rule  imder  5  U.S.C.  804. 
EFFECTIVE  DATE:  February  9. 1998. 
RM  nmTHER  Mff^>RMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building.  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson,  Procurement  Analyst,  at 
(202)  501-1900.  Please  cite  FAC  97-03. 
FAR  case  96-325. 
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8UPf>l3»ITARY  MPORKATION: 

A.  Background 

An  interim  rule  was  published  in  the 
Federal  Register  at  62  FR  269,  January 
2. 1997.  The  preamble  to  the  interim 
nde  erroneously  contained  an  effective 
date  of  January  1, 1997;  the  rule  applies 
to  contracts  awarded  dn  or  after  the  data 
the  rule  was  published  (January  2, 
1997). 

This  final  rule  difiiars  from  the  interim 
rule  by  making  an  editorial  change  for 
clarity.  At  FAR  31.205-6(p)(l),  "that 
exceed"  replaces  the  phrase  "in  excess 
of 

Public  comments  were  received  from 
11  sources.  All  conunents  were 
considered  in  developing  the  final  nde. 

B.  Rflgulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  thi«  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C  601,  et  seq..  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awaiirded  on  a  competitive,  fixed-price 
basis,  and  do  not  require  application  of 
the  cost  principle  contained  in  this  rule. 

C  Papenroik  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
inftmnation  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C3501.etse9. 

List  of  Subjects  in  48  CFR  Part  31 

« 

Government  procurement 

Dated:  December  1, 1997. 
Edward  CLoab. 
Director.  Federal  Acquisition  Policy  Division. 

Interim  Rule  Adopted  as  Final  With 

Accordingly,  the  interim  rule 
amending  48  CFR  Part  31.  which  was 
published  at  62  FR  269,  January  2, 1997, 
is  adopted  as  a  final  rule  with  the 
following  dumge: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Aathoriljr:  40  U.S.C  486(c):  tO  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 


2.  Section  31.205-6  is  amended  by 
revising  paragraph  (pKl)  tp  read  as 
follows: 

31.206-6   Compensation  for  pefsonei 


(p)*  *  *  (1)  For  contracts  awarded 
during  fiscal  year  1997,  costs  incurred 
fiom  October  1, 1996,  through 
September  30, 1997.  for  compensation 
of  an  officer  in  a  senior  management 
position  that  exceed  S250.000  per  year 
are  unallowable  (Secticm  809  of  Public 
Law  104-201). 
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48  CFR  Paris  31  and  42 

FAC 97-08:  FARCeee96  032;  Nam  VM| 

RIN9000-AH37 

FadsralAcqutoWon  Regulation; 
Indapandant  Raaaavdi  and 
DsvalopmanVBid  and  Proposal  Coals 
for  Fiscal  Yoar1996  and  Beyond 

AQBiOES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR) 
allowable  cost  criteria  for  Independent 
Research  and  Development  (IR&D)/Bid 
and  Proposal  (B&P)  costs  for  fiscal  year 
1996  and  beyond,  by  removing  the 
requirements  to  calculate  or  negotiate  a 
ceiling  for  IRAD/B&P  costs.  In  addition, 
the  final  rule  clarifies  that  costs 
incurred  in  preparing,  submitting,  and 
supporting  offsrs  on  potential 
cooperative  arrai>gements  are  allowable 
to  the  extent  they  cue  allocable, 
reasonable,  and  not  otherwise 
unallowable.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30, 1993,  and  is 
not  a  major  rule  imder  5  U.S.C.  804. 
EFFECTIVE  DATE:  February  9, 1998. 


FOR  FURTHER  WIFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035.  GS 
Building.  Washington,  DC  20405.  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson.  Procurement  Analyst,  at 
(202)  501-1900.  Please  dte  FAC  97-03. 
FAR  case  95-032. 

SUPPI^MENTARY  SffORMATION: 

A.  Background 

A  proposed  rule  was  published  on 
November  14, 1996  (61  FR  58452).  The 
final  rule  difiius  from  the  proposed  rale 
by  revising  the  last  sentence  at  FAR 
31.205-18(e)  for  clarification  and  by 
deleting  "and  B&P"  from  the  heading  at 
31.205-18(d)  to  better  convey  the 
subject  matter  of  the  paragraph. 

Public  comments  were  received  from 
four  sources.  The  cominmits  wrae 
considered  in  developing  the  finul  rule. 

B.  Regulatory  FlexibiUly  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibilify 
Act,  5  U.S.C  601.  et  seq..  because  most 
contracts  awarded  to  sinall  entities  iise 
simplified  acquisition  procedures  or  are 
awaided  on  a  competitive,  fixed-price 
basis,  and  do  not  require  application  of 
the  cost  principle  containeid  in  this  nile. 

C  PnMnrork  RednctioD  Ad 


The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C  3501. ef seq. 

List  of  Subjects  bi  48  CFR  Pails  31  and 
42 

Government  procurement 

Dated:  Deoemlier  1, 1997. 
Edward  CLoeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  31  and  42  are 
amended  a»set  forth  below: 

1.  The  authority  citation  for  46  CFR 
Parts  31  and  42  continues  to  read  as 
follows: 

AHtkortty:  40  U.S.C  4a6(c):  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 
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PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

2.  Section  31.205-18  is  amended  in 
paragraph  (a)  by  removing  definitions 
for  "Contractor".  "Covered  contract". 
"Covered  segment",  and  "Major 
contractor":  by  revising  paragraph  (c) 
and  the  heading  of  paragraph  (d);  and 
adding  paragraph  (eK3)  to  read  as 
fbllows: 


31.20^— la   kMapandanl 


and 


and  bM  and  prapoaal 


(c)  Allowability.  Except  as  provided  in 
paragraphs  (d)  and  (e)  of  this  subsection, 
or  as  provided  in  agency  regulations, 
costs  for  IR&D  and  B&P  are  allowable  as 
indirect  expenses  on  contracts  to  the 
extent  that  those  costs  are  allocable  and 
reasonable. 

id)  D^md me-D cotts.'  *  * 
•        •        •        •        • 

(3)  Costs  inclined  in  preparing, 
submitting,  and  supporting  offers  on 
potential  cooperative  arrangements  are 
allowable  to  the  extent  they  are 
allocable,  reasonable,  and  not  otherMrise 
unallowable. 

PART  42-CONTRACT 
AOIKNNISTRATION 

Subpart  42.10  [Reaarvad] 

3.  Subpart  42.10  is  removed  and 
reserved. 

|FR  Doc.  97-31821  Filed  12-8-07;  8:45  ami 
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48  CFR  Part  31 
(FAC  97-03;  FAR 
RIN9000-AH7S 


f7-007;  nam  1X1 


Federal  Acqulaltion  Regulation;  Travel 
Relmburaement 

AQENCiES:  Department  of  Defense  (DoD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACnON:  Interim  rule  with  request  for 

comments. 


r:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  an  interim  rule  amending  the 


Federal  Acquisition  Regulation  (FAR)  to 
increase  from  S25  to  $75  the  maximum 
travel  expense  amount  that  contractor 
personnel  may  clcum  without  providing 
a  supporting  receipt  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993,  and  is  not  a  major 
rule  under  5  U.S.C  804. 
DATES:  Effective:  December  9, 1997. 

Comments:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
February  9. 1998  to  be  considered  in  the 
formulation  of  a  final  rule. 
AOOWEWES:  Interested  parties  should 
submit  written  comments  to: 
General  Services  Administration,  FAR 

Secretariat  (MVR),  1800  F  Street,  NW., 

Room  4035,  Washington,  DC  20405 
E-Mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
{ucaae.g7-007Ogsa.gov 

Flaeae  cite  FAC  97-03,  FAR  case  97- 
007,  in  all  correspondence  related  to 
this  case. 

FOR  FUmXER  MFONMATION  OONTACT:  The 
FAR  Secretariat,  Room  4035,  C^ 
Building.  Washington,  DC  2040S,  (202) 
501-4755.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson,  Procurement  Analyst,  at 
(202)  501-1900.  Fleeae  dte  FAC  97-03. 
FAR  case  97-007. 

SUPPI.aiBrTAIIY  aiFOMIATION: 

A.  Background 

On  October  28, 1996,  GSA  published 
Federal  Travel  Regulation  (FTR) 
Amendment  50,  in  the  Federal  Register 
(61  FR  55577),  to  streamline  the  process 
of  travel  reimbursement  claims.  One  of 
the  FTR  changes  was  to  raise,  from 
S25.00  to  $75.00,  the  maximum  travel 
expense  amount  which  may  be  claimed 
without  the  requirement  for  a 
supporting  receipt 

In  concert  with  the  FTR  change,  this 
rule  amends  the  cost  principle  at  FAR 
31.205-46  to  increase,  from  $25.00  to 
$75.00,  the  threshold  at  which 
contractor  personnel  must  provide  a 
receipt  to  support  travel  expenditures. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  S  U.S.C  601,  et  teq.. 
because  most  contracts  awarded  to 
small  entities  use  simplified  acquisition 
procedures  or  are  awarded  on  a 
competitive,  fixed-price  basis,  and  do 
not  require  application  of  the  cost 


principle  contained  in  this  rule.  An 
Initial  Regulatory  Flexibility  Analysis 
has.  therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
also  will  be  considered  in  accordance 
with  5  U.S.C  610.  Such  comments  must 
be  submitted  separately  and  should  cite 
5  U.S.C  601,  ef  seq.  (FAC  97-03,  FAR 
case  97-007),  in  correspondence. 

C  Paperwork  Rednction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  is  deemed  to  apply  because 
the  interim  rule  contains  information 
collection  requirements.  The  collection 
of  this  information  is  currently  deerad 
under  Office  of  Management  and  Budget 
number  9000-0068.  'Hie  increase  in  the 
receipt  threshold  is  expected  to  reduce 
the  existing  burden  hours.  Copies  of  the 
form  and  supporting  documents 
reducing  the  burden  houn  may  be 
obtained  from  the  FAR  Secretariat 
Estimated  number  of  respondents: 
5,800;  responses  per  respondent:  10; 
total  burden  hours:  14,500;  frequency  of 
report  on  occasion. 

D.  Determination  to  laaoe  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authcnity  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunity  for  public  comment.  This 
action  is  necessary  to  make  the  cost 
principle  consistent  with  the  newly 
revised  Federal  Travel  Regulations  and 
to  remove  the  unnecessarily 
burdensome  recordkeeping  requirement 
for  travel  expenses  between  $25.00  and 
$75.00,  as  quickly  as  possible.  However, 
punuant  to  Public  Law  98-577  and  FAR 
1.501,  public  comments  received  in 
response  to  this  interim  rule  will  be 
considered  in  the  formation  of  the  final 
rule. 

List  of  Sob^ecta  in  48  CFR  Part  31 

Government  procurement 

Dated:  Oeonnber  1, 1997. 
Edward  CLoab. 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Part  31  is  amended 
as  set  forth  below: 

PART  31— CONTRACT  COST 
PRimaPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 
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Antliority:  40  U.S.C.  486(c):  HfU.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  31.205-46  is  amended  by 
revising  paragraph  (aM3)(iv)  to  read  as 
follows: 


S1.20S-46    Travel  ( 

(a)*  •  • 

(3)*  •  • 

(iv)  Documentation  to  support  actual 
costs  incurred  shall  be  in  accordance 
with  the  contractor's  established 
practices,  subject  to  paragraph  (aK7)  of 
this  subsection,  and  provided  that  a 
receipt  is  required  for  each  expenditure 
of  $75.00  or  more.  The  approved 
justification  required  by  paragraph 
(a)(3)(ii)  and,  if  applicable,  paragraph 
(a)(3)(iii)  of  this  subsection  must  be 
retained. 
•        •        *        •        • 

(FR  Doc.  97-31822  Piled  12-8-97;  8:45  ami 
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48  CFR  Part  33 
fFAC  97-03;  FAR 
RIN9000-AHei 


97-009;  Nam  )Q 


Federal  AcquteMon  Regulation; 
Protaata  to  QAO 

AGENCIES:  Department  of  Defense  (DeD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 


f:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  nile  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
conform  with  revisions  to  the  General 
Accounting  Office  (GAO)  Bid  Protest 
Regulations.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866.  dated  September  30, 1993.  and  is 
not  a  major  rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  February  9, 1998. 
FOR  FURTHEaaiFORMATION  CONTACT:  The 
FAR  Secretariat  Room  4035,  GS 
Building.  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr.  Jack 
O'Neill,  Procurement  Analyst,  at  (202) 
501-3856.  Please  cite  FAC  97-03.  FAR 
case  97-000. 


8UPPLEMBITARY  MFOfWATION: 
A.Beckground 

The  GAO  published  a  final  rule 
amending  its  Bid  Protest  Regulations  in 
the  Federal  Register  on  July  26, 1996 
(61  FR  39039).  Several  conforming 
amendments  to  FAR  Part  33  are 
necessary  to  reflect  the  current  GAO  Bid 
Protest  Regulations.  The  definition  of 
"day"  in  FAR  33.101  is  amended  to 
exclude  Saturdays,  Sundays,  and 
Federal  holidays  from  being  counted  if 
such  day  is  the  last  day  of  the  period 
after  the  act,  event,  or  default.  FAR 
33.104  is  amended  to  require  agencies  to 
include  a  best  estimate  of  the  contract 
value  in  an  agency  report  of  a  protest; 
and  to  require  agencies  to  provide  to  all 
parties,  at  least  5  days  prior  to  the  filing 
of  a  report,  a  list  of  documents  the 
agency  intends  to  release  or  withhold, 
and  reasons  for  proposed  withholding. 
The  time  within  which  agencies  are 
required  to  provide  additional 
documents  requested  by  a  protester  is 
reduced  from  5  to  2  days.  The  time 
within  which  protesters  or  other 
interested  parties  are  required  to  furnish 
comments  on  an  agency  report  is 
reduced  from  14  to  10  days,  or  froqa  7 
to  5  days  if  an  express  option  is  used; 
or,  if  a  bearing  is  held,  from  7  to  5  days. 
Language  is  added  to  require  a  protester 
to  file  its  claim  for  costs  with  the 
contracting  agency  within  60  days  aftv 
receipt  of  GAO's  recommendation  that 
the  agency  pay  the  protester  its  costs. 

B.  R^ulatory  Flexibility  Ad 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
96-577.  and  publication  for  public 
comments  is  not  required.  However, 
comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C  601,  et  seq.  (FAC  97-03,  FAR 

case  97-009).  in  correspondence. 

t 
C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.  et  seq. 

List  of  Subfects  in  48  CFR  Part  33 

Government  procurement 


Dated:  Daceidber  1. 1997. 
EdwardCLoeb, 
Director,  Federal  Acquisition  Policy  Divisaaa.' 

Therefore.  48  CFR  part  33  is  amwidffd 
as  set  forth  below: 

PART  33— PROTESTS.  DISPUTES, 
AND  APPEALS 

1.  The  authority  citation  for  48  CFR 
part  33  continues  to  read  as  follo%««: 

AaAoritr.  40  U.S.C  48S(c):  10  US.C. 
chapter  137;  and  42  U.S.C  2473(c). 

33.101    (Amandad] 

2.  Section  33.101  is  amended  in 
paragraph  (b)(1)  under  the  definition  of 
"Day"  by  removing  the  word  "legal" 
and  inserting  "Fedwal"  in  its  place;  and 
by  ranoving  paragraph  (c). 

3.  Section  33.104  is  amended  by — 

a.  Redesignating  (aK3)(iii)  as  (aK3Miv). 
and  adding  a  new  (aK3Miii); 

b.  Revising  newly  designated 
(a)(3)(iv)(B);  removing  (aH3)(ivHC); 
redesignating  (a)(3)(iv)(D)  as 
(a)(3)(iv)(C): 

c.  Replacing  "5"  wvitfi  "2"  in 
paragraphs  (a)(4)(ii)(A)  and  (a)(4Kii)(B); 

d.  Replacing  "14"  with  "10^  and  "7" 
with  "5"  each  time  it  appears  in 
paragraph  (aM6); 

e.  Adding  "the  agency"  before  the 
word  "report"  in  the  third  senteiM»  of 
paragraph  (e); 

f.  Revising  paragraph  (h)  to  read  as 
follows: 


33.104 


toQAa 


(a)*  •  • 

(3)«   •   • 
'  (iii)  At  least  5  days  prior  to  the  filing 
of  the  report,  in  cases  in  which  the 
protester  has  filed  a  request  for  specific 
docummts,  the  agency  shall  provide  to 
all  parties  and  the  GAO  a  list  of  those 
documents,  or  portions  of  documents, 
that  the  agency  has  released  to  the 
protester  or  intends  to  produce  in  its 
report,  and  those  documents  that  the 
agency  intends  to  withhold  from  the 
protester  and  the  reasons  for  the 
proposed  withholding.  Any  objection  to 
the  scope  of  the  agency's  proposed 
disclosure  or  nondisclosure  of  the 
documents  must  be  filed  with  the  GAO 
and  the  other  parties  within  2  days  after 
receipt  of  this  list 

(iv)  ^  •  * 

(A) •  •  • 

(B)  The  contracting  officer's  signed 
statement  of  relevant  facts,  including  a 
best  estimate  of  the  contract  value,  and 
a  memorandum  of  law.  The  contracting 
officer's  statement  shall  set  forth 
findings,  actions,  and  recommendations, 
and  any  additional  evidence  or 
information  not  provided  in  the  protest 
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file  that  may  be  necessary  to  determine 
the  merits  of  the  protest;  and 

•        *        •        •        * 

(h)  Award  of  costs.  (1)  If  the  GAO 
determines  that  a  solicitation  for  a 
contract,  a  proposed  award,  or  an  award 
of  a  contract  does  not  comply  with  a 
statute  or  regulation,  the  C^O  may 
recommend  that  the  agency  pay  to  an 
appropriate  protester  the  cost,  exchuive 
of  profit,  of  ^ling  and  pursuing  the 
protest,  including  reasonable  attorney, 
consultant,  and  expert  writness  fees,  and 
bid  and  proposal  preparation  costs.  The 
agency  shall  use  funds  available  for  the 
procurement  to  pay  the  costs  awarded. 

(2)  The  protester  shall  file  its  claim  for 
costs  with  the  contracting  agency  within 
60  days  after  receipt  of  the  GAO's 
recommendation  that  the  agency  pay  the 
protester  its  costs.  Failure  to  file  the 
claim  within  that  time  may  result  in 
forfsiture  of  the  protester's  right  to 
recover  its  costs. 

(3)  The  agency  shall  attempt  to  reach 
an  agreement  on  the  amount  of  costs  to 
be  paid.  If  the  agency  and  the  protester 
are  luiable  to  agree  on  the  amount  to  be 
paid,  the  GAO  may,  upon  request  of  the 
protester,  recommend  to  the  agency  the 
amount  of  costs  that  the  agency  should 
pay. 

(4)  Within  60  days  after  the  GAO 
recommends  the  amount  of  costs  the 
agency  should  pay  the  protester,  the 
agency  shall  notify  the  GAO  of  the 
action  taken  by  the  agency  in  response 
to  the  recommendation. 

(5)  No  agency  shall  pay  a  party,  other 
than  a  small  business  concern  within 
the  meaning  of  section  3(a)  of  the  Small 
Business  Act  (see  19.001 ,  "Small 
business  concern"),  costs  under 
paragraph  (h)(2)  of  this  section 

(i)  r  or  consultant  and  expert  witness 
fees  that  exceed  the  highest  rate  of 
compensation  for  expert  witnesses  paid 
by  the  Government  pursuant  to  5  U.S.C. 
3109  and  5  CFR  304.105;  or 

(ii)  For  attorney's  fees  that  exceed 
SI  50  per  hour,  unless  the  agency 
determines,  based  on  the 
reconunendation  of  the  Comptroller 
General  on  a  case-by-case  basis,  that  an 
increase  in  the  cost  of  living  or  a  special 
{actor,  such  as  the  limited  availability  of 
qualified  attorneys  for  the  proceedings 
involved,  justifies  a  higher  fee.  The  cap 
placed  on  attorneys'  fees  for  businesses, 
other  than  small  businesses,  constitutes 
a  benchmark  as  to  a  "raesonable"  level 
for  attoiTiey's  fees  for  small  businesses. 

(6)  Before  paying  a  recommended 
a%vard  of  costs,  agency  personnel  should 
consiilt  legal  counsel.  Section  33.104(h) 
applies  to  all  recommended  awards  of 
costs  that  have  not  yet  been  paid. 

(7)  Any  costs  the  contractor  receives 
under  this  section  shall  not  be  the 


subject  of  subsequent  proposals, 
billings,  or  claims  against  the 
Government,  and  those  exclusions 
should  be  reflected  in  the  cost 
agreement. 

(8)  If  the  Government  pays  costs,  as 
provided  in  paragraph  (h)(1)  of  this 
section,  where  a  postaward  protest  is 
sustained  as  the  result  of  an  awardee's 
intentional  or  negligent  misstatement, 
misrepresentation,  or  miscertificaticb, 
the  Government  may  require  the 
awardee  to  reimburse  the  Government 
the  amount  of  such  costs.  In  addition  to 
any  other  remedy  available,  and 
pursuant  to  the  requirements  of  subpart 
32.6,  the  Government  may  collect  this 
debt  by  o&etting  the  amount  against 
any  payment  due  the  awardee  under 
any  contract  between  the  awardee  and 
the  Government. 
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AGENaES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 


The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
fscilitate  the  processing  of  novation  and 
related  agreements.  This  regulatory 
actiouiwas  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993,  and  is  not  s  major 
rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  February  9, 1998. 
FOR  FURTHER  RUFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Klein,  Procurement  Analyst,  at 
(202)  501-3775.  Please  cite  FAC  97-03, 
FAR  case  95-034. 


8UPP1XMENTARY  INFORMATION: 

A.  Background 

The  purpose  of  this  rule  is  to  Cacilitate 
the  process  of  novating  contracts  and  to 
provide  guidelines  for  contracting 
officers,  while  preserving  the 
Government's  interests  in  business 
combinations  affiacting  its  contracts.  A 
proposed  rule  was  published  in  the 
Federal  Keglatar  on  August  21. 1906  (61 
FR  43294).  Eighteen  comments  were 
received  from  six  respondents.  All 
comments  were  considered  in  the 
development  of  the  final  rule. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  dot  have  a  significant 
economic  impact  on  a  substantia] 
number  of  sinall  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C  801.  et  geq.,  because 
novation  agreements  generally  afiect 
only  a  relatively  small  number  of  large 
and  small  business  entities. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  ofiisron. 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  etseq. 

Ual  of  Subfacls  in  48  CFR  Parts  42  and 
53 

Government  procurement 

Dated:  December  1, 1M7. 
EdwardCLeeb. 
Dinctor,  Federal  Acquisition  PoUey  Division. 

Therefore,  48  CFR  parts  42  and  53  are 
amended  as  set  forth  below:  

1.  The  authority  citation  for  48  CFR 
parts  42  and  53  continues  to  read  as 
follows: 

Aathority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C  2473(c). 


PART42-CONTRACT 
ADMHUISTRATION 


1 


2.  Section  42.1203  is  amended  by 
revising  paragraphs  (b)  and  (c); 
redesignating  paragraphs  (d)  through  (f) 
as  (0  through  (h),  respectively;  and 
adding  new  paragraphs  (d)  and  (e)  to 
read  as  follows: 


42.1203    Proceeslno 


(b)  The  responsible  contracting  officer 
shall- 
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(1)  Identify  and  request  that  the 
contractor  submit  the  information 
necessary  to  evaluate  the  proposed 
agreement  for  recognizing  a  successor  in 
interest  or  a  name  change.  This 
information  should  include  the  items 
identified  in  42.1204  (e)  and  (f)  or 
42.1205(a),  as  applicable; 

(2)  Notify  each  contract 

-  administration  office  and  contracting 
office  affected  by  a  proposed  agreement 
for  recognizing  a  successor  in  interest, 
and  provide  those  offices  with  a  list  of 
all  affected  contracts;  and 

(3)  Request  submission  of  any 
comments  or  objections  to  the  proposed 
transfBT  within  30  days  after 
notification.  Any  submission  should  be 
accompanied  by  supporting 
documentation. 

(c)  Upon  receipt  of  the  necessary 
information,  the  responsible  contracting 
officer  shall  determine  whether  or  not  it 
is  in  the  Govenunents  interest  to 
recognize  the  psoposed  successor  in 
interest  on  the  basis  of — 

(1)  The  comments  received  from  the 
affscted  contract  administration  offices 
and  contracting  offices; 

(2)  The  proposed  successor's 
responsibilify  imder  subpart  9.1, 
Responsible  Prospective  Contracton; 
and 

(3)  Any  fector  relating  to  the  proposed 
successor's  performance  of  contracts 
with  the  Government  that  the 
Government  determines  would  impair 
the  proposed  successor's  ability  to 
perform  the  contract  satisfectorily. 

(d)  The  execution  of  a  novation 
agreement  does  not  preclude  the  use  of 
any  other  method  available  to  the 
contracting  officer  to  resolve  any  other 
issues  related  to  a  transfer  of  contractor 
assets,  including  the  treatment  of  costs. 

(e)  Any  separate  agreement  between 
the  transferor  and  transferee  regarding 
the  assumption  of  liabilities  (e.g.,  long- 
term  incentive  compensation  plans,  cost 
accounting  standards  noncompliances, 
environmental  cleanup  costs,  and  final 
overhead  costs)  should  be  referenced 
specifically  in  the  novation  agreement. 

3.  Section  42.1204  is  amended  by— 

a.  Revising  the  section  heading  and 
paragraph  (a)  introductory  text,  (a)(1), 
and  the  introductory  text  of  (aK2); 

b.  Redesignating  paragraphs  (b),  (c). 
(d).  and  (e)  as  (c),  (e).  (h).  and  (i). 
respectively; 

c.  Adding  new  paragraphs  (b).  (d).  (f), 
and  (g);  and 

d.  Revising  newly  redesignated 
paragraph  (e)  to  read  as  follows: 
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42.1204    ApplksabilHy  of  novation 


(a)  41  U.S.C  15  prohibits  transfer  of 
Government  contracts  from  the 
contractor  to  a  third  party.  The 
Government  may.  when  in  its  interest, 
recognize  a  third  party  as  the  successor 
in  interest  to  a  Government  contract 
when  the  third  party's  interest  in  the 
contract  arises  out  of  the  transfer  of — 

(1)  All  the  contractor's  assets;  or 

(2)  The  entire  portion  of  the  assets 
involved  in  performing  the  contract 
(See  14.404-20)  for  the  efiect  of 
novation  agreements  after  bid  opening 
but  before  award.)  Examples  of  such 
transactions  include,  but  are  not  limited 
to— 


(b)  A  novation  agreement  is 
unnecessary  when  there  is  a  change  in 
the  ownership  of  a  contractor  as  a  result 
of  a  stock  purchase,  with  no  legal 
change  in  the  contracting  party,  and 
when  that  contracting  party  remains  in 
control  of  the  assets  and  is  the  party 
performing  the  contract  However, 
whether  there  is  a  purchase  of  assets  or 
a  stock  purchase,  there  may  be  issues 
related  to  the  change  in  ownership  tliat 
appropriately  shoidd  be  addressed  in  a 
fDnnal  agreement  between  the 
contractor  and  the  Government  (see 
42.1203(e}). 

(d)  When  considering  whether  to 
recognize  a  third  party  as  a  successor  in 
interest  to  Government  contracts,  the 
responsible  contracting  officer  shall 
identify  and  evaluate  any  significant 
organizational  conflicts  of  interest  in 
accordance  with  subpart  9.5.  If  the 
responsible  contracting  officer 
determines  that  a  conflict  of  interest 
cannot  be  resolved,  but  that  it  is  in  the 
best  interest  of  the  Government  to 
approve  the  novation  request,  a  request 
for  a  waiver  may  be  submitted  in 
accordance  with  the  procedures  at 
9.503. 

(e)  When  a  contractor  asks  the 
Government  to  recognize  a  successor  in 
interest,  the  contractor  shall  submit  to 
the  responsible  contracting  officer  three 
signed  copies  of  the  proposed  novation 
agreement  and  one  copy  each,  as 
applicable,  of  the  following: 

(1)  The  docimient  desoibing  the 
proposed  transaction,  e.g.,  purchase/sale 
agreement  or  memorandum  of 
understanding. 

(2)  A  list  of  all  affected  contracts 
between  the  transferor  and  the 
Government,  as  of  the  date  of  sale  or 
transfer  of  assets,  showing  for  each,  as 
of  that  date,  the — 

(i)  Contract  niunber  and  type; 
(ii)  Name  and  address  of  the 
contracting  office; 


(iii)  Total  dollar  value,  as  amended; 
and 

(iv)  Approximate  remaining  ^?npaid 
balance. 

■     (3)  Evidence  of  the  transferee's 
capability  to  perform. 

(4)  Any  other  relevant  infonnation 
requested  by  the  responsible  contracting 
officer. 

(f)  Except  as  provided  in  par^mph  ig) 
of  this  section,  the  contractor  «K«H 
submit  to  the  responsible  contracting 
officer  one  copy  of  each  of  th8  following 
doctmients,  as  applicable,  as  the 
dociunents  become  available: 

(1)  An  authmticated  copy  of  die 
instrument  effecting  the  transfer  of 
assets;  e.g..  bill  of  sale,  certificate  of 
merger,  contract,  deed,  agreement,  or 
court  decree. 

(2)  A  certified  copy  of  eech  resolution 
of  the  corporate  parties'  boards  of 
directors  authorizing  the  transfer  of 
assets. 

(3)  A  certified  copy  of  the  minutes  of 
each  corporate  party's  stockholder 
meeting  necessary  to  approve  the 
transfer  of  assets. 

(4)  An  authenticated  copy  of  the 
transferee's  certificate  and  articles  of 
incorporation,  if  a  corporation  was 
formed  for  the  purpose  of  receiving  the 
assets  involved  in  paforming  the 
Government  contracts. 

(5)  The  opinion  of  legal  counsel  for 
the  transferor  and  transferee  stating  that 
the  transfer  was  properly  effected  under 
applicable  law  and  the  effective  date  of 
transfer. 

(6)  Balance  sheets  of  the  transferor 
and  transferee  as  of  the  dates 
immediately  before  and  after  the 
transfer  of  assets,  audited  by 
independent  accountants. 

(7)  Evidence  that  any  securify 
clearance  requirements  have  been  met 

(8)  The  consent  of  sureties  on  all 
contracts  listed  under  paragraph  (eM2) 
of  this  section  if  bonds  are  required,  or 
a  statement  from  the  transferar  that 
none  are  required.  -  -v; 

(g)  If  the  Government  has  acQutrad  the 
documents  during  its  participation  in 
the  pre-merger  or  pre-acquisition  review 
process,  or  the  Government's  interests 
are  adequately  protected  with  an 
alternative  formulation  of  the 
information,  the  responsibfe  contracting 
officer  may  modify  the  list  of  documents 
to  be  submitted  by  the  contractor. 

NOVA'nON  AGREEMENT      • 


PART5»~F0RMS 

SXHZ-4    {AmondodI 

*   4.  Section  53.242-1  is  amended  by 
revising  "42.1203(f)"  to  read 
"42.1203(h)". 
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5.  Section  53.243  is  amended  by 
levising  "42.1203(f)"  to  reed 
"42.1203(h)". 

[FR  Doc.  97-31824  Fllad  12-0-e7;  8:45  am) 
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:  Depeitment  of  DbCbdm  (DoD). 
General  Services  Administration  (CSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  ntle. 

•UMMANV:  Tbe  aviUaa  Agency 
Arqiiisition  Council  and  the  Defmse 
Acquisition  Regulations  Council  have 
ayeed  on  a  final  rule  amending  the 
Fedaral  Acquisition  Regulation  (FAR)  to 
taise  the  threshold  for  requiring 
receipted  freight  bills  for  small  package 
shipnents,  mad  the  maximum  araoont 
that  the  Government  may  pay  for 
invoiced  but  unsupported 
tienspoftation  chaigas.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  mud  Budget  review  under 
Executive  Order  128S6.  dated 
September  30. 1993.  and  is  not  a  ma^or 
rule  under  5  U.S.C  a04. 


i  mm:  Febauacy  0. 1098. 

lCONniCT:The 
FAR  Secretariaft.  Roon  40S5.  GS 
Buil^i^  Washii^lon.  DC  20405.  (202) 
501-4755.  for  infornation  pertaining  to 
statue  or  publicatioa  scheduJea.  For 
dariflcatioB  of  content,  contact  Ma. 
Linda  Klein.  Procuraennt  Analyst,  at 
(202)  501-3775.  Plaeae  cite  FAC  97-03. 
PAR  caae  07-017. 


iTRM: 


Besed  upon  the  benefits  ( 
during  a  B-month  test  conducted  by  the 
Defanse  Finance  and  Accounting 
Service,  Denver  Centar,  this  rule 
amends  FAR  47.303-17  to  raise  the 
threshold  for  requiring  receipted  freight 
bilb  for  small  parlragw  shipmaots  from 
S25  to  $100,  and  the  m»iHmiim  amount 


that  the  Government  may  pay  for 
invoiced  but  unsupported 
transportation  charges  from  $100  to 
$250.  These  increesed  amounts  are 
considered  to  more  accurately  reflect 
shipping  costs  in  today's  business 
environment 

B.  Regniatory  FlaadbiUty  Ad 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  However, 
comments  from  small  entitiee 
concerning  the  affected  FAR  subpert 
will  be  considered  in  eccordance  with  5 
U.S.C  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAC  97-03,  FAR 
)  97-017),  in  correspondence. 

Act 

The  Paperwork  Redtiction  Act  (Pub. 
L.  96-511)  is  deemed  to  apply  because 
the  final  rule  contains  information 
collection  requirements.  Accordingly,  a 
revised  paperwork  burden  reflecting  a 
decreeae  in  burden  as  a  raaolt  of  the 
Increeae  to  thresholds  vrill  be  forwerded 
to  the  Office  of  Management  and  Budget 
under  44  U.S.C  3501.  se  aa^. 

I  ia  40  era  Part  47: 


Government  procuremenL 
1. 1987. 


Dkwdor.FadmalAcquiBiliimPoUcyDMaioi: 

Therefore,  48  CFR  Part  47  is  amended 
as  aet  forth  below: 

PART  47— TRANWORTATION 

1.  The  authority  dtadan  for  48  CFR 
part  47  continues  to  reed  as  followa: 

AilhiiMj  4*  U.S.C  4a9(c):  10  U.S.C. 
cfaaptsr  197;  sad  42  U.aC  2479(c). 


«7JM-«7 

2.  Section  47.30^-17  ia  —ended  in 
pav^raiih  (d)(1)  by  reniovli«  "$25"  and 
inserting  "$100";  in  (d)(2)  by  ranovii^ 
"flOO"  and  inaarti^  "$2S0";  «»d  in  the 
aacood  ssntancs  of  pafagaph  (e)  by 
replKiag  "47.a03-17(dXir'  with 
"pen^eph  (d)(2)  of  this  ndieectian" 
awl  "$25"  with  "$2S0". 

(Fit  Dsc  97-31825  PUsd  12-«-«7: 8:48  sa^ 


DEPARTMBfT  OF  DEFENSE 

GENERAL  SERVICES 
AOMMSTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  AOMMttTRATlON 

48CFRPart5S 

[FAC  §7-06;  FAR  Caae  M-Oll;  Nmi  XM| 

MNt800-AH74 

Fttttfil  Aflqtilttlttm  nagulotion: 
Slandvd  Fomi  1408,  PranwaRt  Survay 
of  PreopocVva  Contractor— Quality 


K  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACnOM:  nnal  rule. 


r.  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Aomiisition  Regulation  (FAR)  to 
reviae  Standard  Form  1406,  Pieaward 
Survey  of  Prospective  Contrecttw — 
Quality  Assurance,  to  delete  references 
to  canceled  specifications  and  to 

1  jMidgm  tlwi  Ut^fg*  in  ttiw  tnm.  tn  thm 

current  quality  assurance  guidance  in 
the  FAR.  This  regulatory  action  was  not 
subject  to  Office  of  ManagenMnt  Md 
Budget  review  under  Executive  Order 
12866,  dated  September  30. 1903.  and  ia 
not  a  aialor  rule  under  5  U.S.C  804. 
WWCIwa  DATE:  February  0. 1008. 
RM  WMTMDI  MFONMMnON  OOMT  ACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Buil<ting.  Washington.  DC  20405.  (202) 
501—4755.  for  inimmation  pertaining  to 
statua  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Klein,  Procurement  Analyst,  at 
(202)  501-3775.  Please  dte  FAC  97-05. 
FAR  case  06-022. 


Revision  of  the  Standard  Form  1406  is 
neceasary  due  to  the  cancellation  of 
BuUtaiy  sperifications,  such  as  MIL-Q- 
9858  and  MILr^-45208.  which  are  dted 
ia  die  farm,  and  to  confoni  the 

ia  the  form  to  the  current 
I  in  FAR  Part  46. 


•.  Isfdntary  FlaadhflMy  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
96-577,  and  publication  for  public 
comments  is  not  required.  However, 
comments  from  small  entities 
concerning  the  affected  FAR  subpert 
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will  be  considered  in  accordance  with  S 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAC  97-05,  FAR 
case  96-022),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwori^  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  bom  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 


of  Management  and  Budget  under  44 
U.S.C  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  S3 

Government  procurement 

Dated:  December  1. 1997. 
Edward  CLoeb, 
Director,  Pedend  AcqtuMitkm  Policy  Diviaioa. 

Therefore.  48  CFR  part  53  is  amended 
as  set  forth  below: 


PART  53— FORMS 

1.  The  authority  citation  fat  46  C7R 
part  53  continues  to  read  as  follows: 

Airtharlljr:  40  U  AC  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

63.208-1    (Amandadl 

2.  Section  53.209-1  is  amended  in 
pwagiaph  (d)  by  revising  "(Rev  0/88)" 
to  reed  "(Rev  11/97)". 

3.  Section  53.301-1406  is  leviaed  to 
reed  as  follows: 
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turwayof 


PRCAWARO  SURVEY  OF  PROSPECTIVE  CONTRACTOR 
QUAUTY  ASSURANCE 


mocfccnvc  cONTnAcfon 


OMB  No.:  9000-0011 
Expirm:     10/31/2000 


^ittfcc  npofw^  burden  lor  »i»  coMtctiow  o<  Inlonwanon  a  wiiwwd  to  »w»9>  24  hours  pat  ntponam,  indudinq  tfw  bm<  tor  fvwwing 
wmnxtiont,  aMrcMng  airisting  data  sourcM.  Qattwnng  and  maintaining  tho  data  naadad.  and  cowiglaling  and  W¥iaw»ino  tha  coterton  of 
intownotion.  Sand  coiwmanu  rogarding  tfiia  burdon  aMNvtata  or  any  othar  aapoct  o<  this  coSaction  of  Mormation.  indudlng  auggaationa 
for  roduong  MM  kurdan.  to  ttta  FAff  Sacratanat  (MVR).  Fadaral  Acquisition  Poficy  Oiviaion.  GSA.  Washington.  DC  2040S. 


sfcnoM  .1  •  NicoMMnoATioai 

1.  RKOMMENO:                   Q  AWAM) 

D 

in  4. 

MAMUnVB 

2.  V  mOSrCCnVC  CONTnACTOM  nECQVES  AWAM).  A  POST  AWAMO  CONFeCNCE  IS  WECOMMOPCD. 

D 

YES 

D 

NO 

3.  AN  ON-SITE  SURVEY  WAS  PEKFOMMED. 

D 

YES 

D 

NO 

4.NAIWATIVE 


»  CONTVIUATRM  SMOtS     pi 
ATTACHB)  -  MAMK  iCM       LJ 

5.  SURVEY  MADE  BY 

6. 

SURVEY  REVKWING  OFFICIAL 

A-SHNATUMC 

a.  OATESIONCO 

A.  SMMATUnC 

B.OATCKVKWa> 

CNAMi 

CNAMC 

0.  omcc 

0.  omcc 

1  AMACOOC 

F  TcumoNC  mutmtn 

«  exT 

E.  AUCACOOC 

F  TEUPHONC  NUMacn 

oca. 

AUTHOMICO  FOn  LOCAL  WmOOUCTION 


STANDARD  FORM  140C  acv.  ii-a7) 
FAiiHa  cna  sijoa- 1 M 
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„ SECTION  »  ■  COMPANY  AND  SOUCITATION  OATA 


1.  QUAurv  AsauwAwci  omoALS  contacted 

' 

A.  NAME 

•.nac 

'nmnSrft?^^"^-^ 

* 

X  AmXAIlf  CONItUCT  OUAUrr  MRMMNMBm 

•.mu 


cTMummmmn* 


«.  Q  aemcALON  Q  aaMAMncMBHAvciON  Q  Fnooucn.   QsumjD.on  □ 


Bv  FMWfccrnff  coMiiucnM 


SECTION  ■  .EVALUATION  CMECiaiST 


STATEMENTS 


1.  Theca  itams  hwhara  applicaIXe  to  the 
contract!  are  widarstood  try  the 
praspdctive  contractor. 


A.      Utthin.  wchniwal  datay  drawiwgaw 


C.      Othf  <»*o»W 


pacfcaaino.  paifawQ.  and  madiiini  lapuin 


^'  '^f^"^  "*???.'  '"^**'»  ***•<  tf*  prospectiw  contractor  has  a  satisfactory  quality  parfofmanca  record  during  the 
past  twoMo  (12)  months  for  similar  items. 


3.  Used,  racondliioned.  or  lemanuf  jbtured  material  and  former  Government  surplus  material  wiM  be  furnished  by  the' 
I  conoaciur.  fff  Yn,  tKfilain  in  Saction  I MAfVUTlVEl 


4.  Pwapective  contiaciar  wriS  reoww  unusual  assistance  from  the  Government.  <y  Kes,  a»gi<a«>»  iff  5to<i^ 

5.  Did  proapectM*  conuikUM  fsHil  commrtmems  to  corraa  deficiencies,  as  proposed  on  previous  swveys.  when 
•warded  that  contract?  <yA<q(.««A<aw#»Sacfl«>n/M4yW4  TWO  k.«v— «      y.  ^•.  wnan 


6.  OuaKty  verification  personnel 


7.  Quality  verifieation  to  production  personnel  ratio. 


YES 


NO 


kVO 


THE  FOUOWING  ARE  AVAEABLE  AND  ADEQUATE.  (If  not  miMcablB.  Show  'NfA '  in  'Yms' cokimn.t 


8.  Inspection  and  test  equipment,  gauges,  and  instruments  for  first  article  and  production  fktektdkta  toSdtsHon 
■      spadfita  OQuipntantl. 


9.  Cal»fation/metrology  program 


lO.Ouality  system  procedures  and  controls. 

1 1  .Contiol  of  specificatior^s.  drawings,  cfiertges  and  modifications,  work/process  mstfucrtons. 


12.System  for  determining  inspection,  test  and  measurement  requiremertts 


13.P>gchaaing:  Processes  for  selecting  qualified  suppliers  and  assuring  the  quaity  of  purchased  materials. 

U.Product  identification,  seqreoation.  traceability.  and  maimenance.      

IS.Govemnynt  furnished  property  controls. 

tS.Piocess  controls. 


17.Nonconforming  pnxfcjct:  System  for  timely  identification,  disposition,  correction  of  deficiencies,  and  corrective  and 
preventative  action. 


IS.Preservatiort.  storage.  packagirHI.  paclwHl,  marking,  arwl  deliverY  controls 


19.  Records  (such  as:  inspoction,  tost,  status.  correc//w  actions.  caKbntion.  etcJ 


lO.Conmts  for  investigation  of  customer  complaints  and  correction  of  deficier<cies. 
21. Design  controls  system. 


22.Computer  software  IdeHvarabla  and/or  non-detvefablei  quality  assurance  program. 


23.Management  review  and  internal  quality  audits 
24.Quatty  assurance  training  program 


2S.lnstalarion  and  servicing  quality  assurance  program. 


26.Stttistical  techniques 


STANDARD  FORM  1406  mcv.  ii-aTi  BACK 


[FR  Ooc.  g7-31826  Filed  12-8-97: 8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAimCS  AND 
SPACE  AOMMMTRATION 

48  CFR  Paris  1. 19. 4t,  and  53 

[FAC07-OS;llMnXIVl 

Fadarai  Ac(|uisWon  RajulaMon; 


Department  of  DeCsiue  (DOD). 
General  Services  Administxadm  (GSA). 
and  National  Aeronautics  and  ^Mce 
Administration  (NASA). 

ACnON:  Corrections. 


;  This  document  makea 
t^ytintf^l  corrections  to  FAR  sections 
1.201-1, 19.811-1,  and  42.203.  SF  33. 
SF  1435.  SP 1436.  and  SF  1437  are 
beii^  reissued  in  order  to  reflect 
chai^BS  to  internal  references  ss  a  result 
of  the  rewrite  of  Part  15  of  the  Federal 
Acquisition  Regulation.  SF  279  is  being 
reissued  to  provide  eccounting  far 
purchases  under  the  oonunercial  test 

tWtCTWt  OATC:  December  9. 1997. 

FOR  FURTNBI  WTOWiA-nOW  OONTAGT:  The 
FAR  Secretariat.  Room  4035.  OS 
Building.  Washington.  DC  20405.  (202) 
501-4755. 


Datwl:  DKmnbar  1. 1M7. 
HwardCLoah, 
IMfSCtar,  Fadmvl  AcquiMiUon  Policy  DMakm. 

Therefore.  48  CFR  parts  1. 19. 42.  and 
53  are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  1. 19, 42.  and  53  contimwe  to  reed 
as  follows: 


;  40  VS.C.  4M{cy.  10  U.S.C 
cfaaptar  137:  sod  42  U.S.C  2473(c). 

PARTI— FEDERAL  ACQUnmON 
REQULATlONt  SYSTEM 


1.101-1 

2.  Section  1.201-1  is  amended  in  the 
first  sentence  of  peragraph  (a)  by 
removing  the  word  "Regulatory"  and 
inserting  "Regulations"  in  its  place. 

PART  19— SMALL  BUSMESS 


3.  Section  19.811-1  is  amended  in  the 
introdix:tory  text  of  paragraph  (c)  by 
revising  the  first  and  second  sentences 
to  read  as  follows: 

191811-1 


(c)  Except  in  procurements  where  the 
SBA  will  make  advance  peyments  to  its 
8(e)  contrector.  the  agency  contracting 
oflbcar  may,  as  en  altem^ve  to  die 
procedures  in  paragraphs  (a)  and  (b)  of 
this  subeectim).  use  a  single  contract 
document  for  both  the  priiae  contract 
between  the  ^sncy  and  the  SBA  end  iU 
a(a)  contractor.  The  single  cxmtract 


document  shall  rowt^tn  the  information 
in  paragraphs  (b}  {l).  (2),  and  (3)  of  this 
subsection.  •     •     • 


PART42-CONTRACT 
AOMMMTRATION 


4.  Section  42.203  is  amended  at  the 
and  of  paragraph  (a)  by  removing 
"4.201(c)"  and  ins«ting  "4.201(d)"  in 
its  place. 


PART 


5.  Section  53.204-2  is  amended  in 
paragraph  (a)  by  revising  the  revision 
date  to  read  "(Rev.  10/97)". 

6.  Section  53.214  is  amended  in 
paragraph  (c)  by  revising  the  revision 
date  to  read  "(Rev.  9/97)". 


88^9-1 

7.  Section  53.21S-1  Is  amended  in 
peragr^>h  (c)  by  revising  the  revision 
date  to  reed  "(Rev.  9/97)". 


8.  Section  53.249  is  amended  in 
paragraphs  (aX2).  (aK3).  and  (a)(4)  fay 
revising  the  revision  detes  to  read  "piav. 
9/97r.  and  fay  removing  the  last 

itence  of  eech  peragraph. 
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9.  Section  53.301-33  is  revised  to  read  as  follows: 
53.801-33   Sollcttallon.O«erendA«rard. 


SGUCITATIGN,  OFFER  AND  AWARD 


2.  CONTnACTNUMam 


1.  THB  CONTRACT  IS  A  RATED  ORDER 
UNDER  OPAS  (IS  CFR  TOQ 


a.  SOUOTATION  NUMKR 


4.  TYPE  OF  SOUOTATMN 
SCAUOaOlFBI 
NCOOTMTEDMFn 


RATMC 


S.  OATESSUCO 


s.  Aooncss  OFfCR  TO  ir« 


MOE        OF     AMIES 


•.mammmmmcHAst 


NOTE:  In  seated  btd  soticitittons  'oHef'  and  'offefor*  mean  'bid*  and  'bidder* 

"  SOUCtTATION 


ia.ara 


•ntf«MMi*MnlK   Sm 


LMmMmN^  (2.214.7^  f2.21*-l.   AaaDmumm 


10.  FOR 

CAO: 


n 


*.  Tosmotm  0*0  ooiuer  cAua 


AMEACOOC 


EXT. 


C  E-MAI.  AOONESS 


w 


riST 


11.  TASU  OF  CONTENTS 


oescemoN 


PAonsi 


FART  I  -  THE  SCHEDUIE 


(OUOTATIONWONnUCT  FONM 


SUFFIXS  ON  imVICSS  AM>  FWCESAMSTS 


aCSCNimON«FECS./WNMIK  STATEMENT 


MSFECnON  AMD  ACCEFfANCC 


OEUVERKS  ON  FERFONMANCE 


CONTRACT  AOSSMSTRATION  OATA 


SFECIAt.  CONIRACT  REOUMCMENTS 


00 


J^L 


ocscRmoN 


FAQEm 


I     I     I  CONTRACT  clauses' 


FART  ■- CONTI«ACr  CLAUSES 


FAWTN  -  UST  OF  OOCUMenTS.  EXMSITB  ANO  OTHER  ATTACK 


J       UST  OF  ATTAGHMBITS 


FART  IV  -  NEFRCaCNTATIONS  AM>  aMTiaiCnONS 


NOTE: 


l2«M*iiMippNSaM 


Off  a  must  b»fu0YeamplMwd^af^nrf 


REPRESENTATIONS.  CERTmCATIONS  ANO  OTHER 
STATEMENTS  OF  OFFBWRS 


MST1«S..  CONOR..  ANO  NOTICES  TO 


EVAUMTION  FACTORS  FOR  AWARD 


I  al  •2.214.IS. 


13.  In< 


»»  liinlsmi  n Ma<««N»rli 

Ac  Ma  aMwHt  Nhm  Sm  4aM  Iw  noNpt  •«  oNwa 

tfnignMirf  paiwlil.  aiMNn  ttw  tm»  ipttirnj  in  ttw 


mf  m  il  JMw  up—  mMtk  piteai  —  aN— <  at  Sw  ftim 


13.  OfSCOUNT  FOR  PROMPT  PAYMENT 

I3m  tnKia  /,  OMMa  Mm.  t2.232-$l 

'  *»^^yy|"-y*'^y  Of  AMEND- 


i 


1 1»  ih»  SOUOTAnON  ft  ultann 


ISA.    NAME  ANO 
AOONESS 

OF  OFFER- 
OR 


10  CALENDAR  DAYS  l»| 


20  CALENDAR  DAYS  t** 


AkSNOMENTNO. 


CODE 


FA 


outJ 


DATE 


ISS  TILEPHONC  NUMBER 


AREA  CODE  NUMSER 


EXT 


D 


ISC.  CHECK  IF  REMriTANCE  ADDRESS 
IS  DIFFERENT  FROM  ABOVE  -  ENTER 
SUCH  ADDRESS  M  SCHEDULE. 


»  CALBOAR  DAYS  mi 


CALENDAR  DAYS  (W 


AMENOMBiTNO. 


DATE 


16.  NAME  AND  TITIE  OF  FStSON  AUTHOROB)  TO  SION  OFFER 
/Tip*  ar  ^i«w> 


17.  SIGNATURE 


IS.  ACCETIED  AS  TO  ITEMS  NUMBERED 


AWARD  (to  ba  eompht9d  ay  OovmimMMt 


IS  OFFER  DATE 


30.  AMOUNT 


33   AUTHORrTV  FOM  USMO  OTHER  THAN  FUU  AND  OFCN  COMFETTTION: 
□   10U8.C330*>ell  | PI  41  U.S.C  3S340  I 


34   AOMSMTEREOBVarMAwManftam  71 


CODE 


2S.  NAME  OF  CONTRACnNG  OFFICER  tTm»  t  phntt 


31.  ACCOUNT««G  ANO  AFFNOFRMTKM 


23.SUBMrr  INVOICES  TO  AOORESS 
SHOWN  IN  M 


ITEM 


3S.  FAYICNT  «MLL  BE  MADE  BY 


CODE 


27.  UMTEO  STATES  OF  AISMCA 


f9lQlt9tm^  #r  Ci9^9R>C8Wy  OrWpJfF  ' 


2a  AWARD  DATE 


IFORTANT  ■  Aw<  rum  >a  waSa  aw  SHa  Fawn,  ar  an  WtK»im4  Fami  2C  a>  >y  oOar  auSioiim  »>fcial 


AUTHOROEO  FOR  LOCAL  REFRODUCTION 

Wia«i(  I 
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10.  Section  53.301-279  is  revised  to  lead  as  Ifollows: 
axam-Zn    Feds»el  ProcwewiH  Den  •»■  l>m  (FW)«)    IndMduel  Comrect  Acdon  Wsport. 


<•  ran  MtMCV  Mt«aMi  WM 


MtMaNtio  roa  locai 
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11.  Section  53.301-1435  is  revised  to  reed  as  follows: 
63.301-1498    Settsmsntl 


SETTL0flENT  PROPOSAL  ONVENTORY  BASIS) 


0MB  No.:    S0O0^W12 
05/31/98 


mm  mOTKMAl  awucs  to  tata^  mmt 

DA  mac  conmiACT  WITH 


FOW  use  8Y  A  FlXa>#IMCE  PWME  COWTWACTOH  QW  rocED-PWCt  SUeCOWTWACToir^ 


suscoNiMCT  on  rvmo^Ast  omoer  mmsi 


□  SUSC0NT1UCT  OM 
WJWCMAtf  OWDBI 


SnEETAOONCSS 


COWTRACTOR  WHO  SENT  NOTICE  OF  TERMIWATIQW 
UXHtMl 


"snss- 


MAMC  or  oovERNMBrr  Aoetar 


w  wiiM»iMii<»<>»— I— ttlMicfc— I— lpw<.  atodw 


AOOMCSS 


»  l«W.  SO«MJU  OF  ACCOUirnNQ  MFOIIMATION 


U^ 


COMPAMT 


CITY  AND  STAlf 


OOVOMMENT  FMME  CONHIMT  NO. 


COMIMACTOirS 


EFFECTIVE  OA1E  OF  TERMNATKM 


mOFOSALNO. 
\    j  »liOTATTACMB)ar— «.. 


CHEOCONC 


^° 


FWAL 


PRODUCTS  COM^nED  BY  TBtMINATED 
CONTRACT  OR  PURCHASE  ORDBt 


SCCTIOWI-TATUSOBCOWTRACTOROWDBtATEFPECTtVEOATtOrTEIIMeiATPN 


OUANinV 


OUAMTITV 


OUANinV 


nrasHB) 


FRCVWUSIV 

MMFUDAWD 

MVOCCO 

fcL__ 


^AYMENfTbtC 

Kcevfo 

TMROUOH 


ON  HAND 


MCUJOraMTMS 
FROPOSAL 


J& 


UNRMSHED  OR  NOT 


~foW 


NOTTDSE 


.      TOTAL 
C»VBCDBY 
CONTRACT 
OR  ORDER 


ITEM 

TOTAL 

FOR  use  OP 

NO. 

M 

FRog«5 

k4 

PROPOSED  TO 
DATE 

^omUiAcIhii 
AOBICYaHLY 

1 

MFTAIS 

2 

3 

PUNCHASeO  PANTS 

4 

FMKHB)  COMPONENTS 

5 

MKCOXANfOUS  INVENTORY 

6 

W0mC4N.P(l0CCSS 

7 

SPECIAL  TOOUNG  ANO  SPEOAL  TEST  EQUIPMENT 

8 

OTHER  COSTS  Ihom  Sehtdulm  m 

9 

6EN0IAL  ANO  AOMSMSTRATIVE  EXPENSES  Itnm,  Sehmduh  Q 

10 

TOTAL  mmm  1  t»9im^mhml 

n 

PROHT  Mpfcw  fc  JrtF^Ub  Ol 

12 

SETTLEMBIT  EXPENSES  ffKMt  SeAMk*  G 

13 

TOTAL «MM  lem  12 tmwimk-l 

14 

Sf  rrUMWTS  with  subcontractors  »om  SehtMm  » 

15 

ACCVTAaU  nMSHB)  PROOUCT 

16 

QROSS  PROPOSED  SETTLEMENT  fUmm  13  Mrv  ISI 

17 

DISPOSAL  ANO  OTHa  CREDITS  «k«Mi  SdMM*  G; 

18 

NET  PROPOSED  SETOBMENT  mm-  tShn  tJt 

19 

ADVANCE.  PROGRESS  a  PARTIAL  PAYMENTS  Mom  ScAmM*  M/ 

20 

NET  PAYMBTT  REQUESTED  Mm  18  Ins  191 

AUTHoneco  Fon  local  kcfmoouction 

^  "  -    --.hi 
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SCMtPUU  A  ■  AKAtYSIS  Of  »iV6>n'6«^V  iM!f  ikmm  ^mt^V 


tuammtm^^ttrnmam 


■•iMW 


IMKtttmtmmmu 


HMMtel 


TOnrALOMCCT 
LASOfl 


TOTAL  OmCCT 
MATCnULS 


TOTAL  MO«ECT 


TOTAL 


WOTt  IndiwJmi  mm  o<  unaH  awwunu  iwy  b« 


■no  »  iingit  •ntry  w  $cti»dti—  B.  C  0.  andTT 


iaroup«d|r 

SCMBMia 


i  •  OtHtR  d6if  i  itaOT  « 


ITEM 


EXnAHAVOH 


AMOUNT 


nmiKV 


,V..u.v>iA.y: 


SCHg)UUC-<»ICIALAIIlDADa«MHIIUTMEPtfBMt8ia— » 


OCTAM.  OF  EXKNSCS 

AMOUNT 

cggSg^ 

scHiDMU  D  -  pnont  umi  f  y/ 

OCMANATION 
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ITEM 


EXPLANATION 


AMOUNT 


C0MTMCTM6 


SCMB)UtE  f  -  SETTLaieWTS  WITH  WaMElXATE  SUBCONTRACTOHS  AND  SUPTUBSTSSI 


NAME  AND  AOORESS  OF  SUBCONTIUCTOA 


14f 


BMEF  OESCmPTION  OF  PRODUCT  CANCELED 


AMOUNT  OF 
SETTIBMBIT 


SCHHXJLE  G  •  DISPOSAL  AND  OTHER  CREDITS  fftwn  171 


CONTIIACTMQ 


DESCnPTION 


AMOUNT 


-RSTDsnjr 

CONTRACTWQ 
AC 


(ff  pr»ctK»dte.  show  sapantgfy  amount  of  disposal  creats  HipKcMilg  to  tcceptadlB  finish^                                       t5J 
Mhon  tht  space  pm^ridtd  for  mtf^fonnation  is  insuffidont.  eontinuo  an  a  separmtm  shoot j  
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UiilfiUi  U  ■  AAVAMCl  MMUU  kkb  ^AJITIAi.  MVU&iTS  < 


"TIT 


OATC 


TYW  or  PAYMENT 


AMOUNT 


CONTRACTMG 


MDiT  JMy  M^OMIiMliOVt  ii  MSUmCMWCp 


an« 


cairmcATE 

Tlu  is  to  certify  that  tht  undarsiQnad.  indMdualv,  and  as  an  auttionMd  raprasancativa  of  tha  Contractor,  has  axaminad  tNa  tarminatian 
aamamam  proposal  ana  rai.  lo  ma  oaai  RnowMOOQa  ana  oaaar  a<  ma  unoaraignaa. 

(8i  AS  TO  THE  CONTIUCTOirS  O^MN  CHAMGCS.    Tha  proposad  aatttarriant  iaaichiwvaof  ^>sn»i  i«t  fortf^  iD.laB^44^ 

from  ttia  booto  of  accoux  and  rocordt  of  tha  Contractor  n  aixordann 


supportmo :  

rocoQraiad  commoroai  accountmo  practicoa;  ttwy  icluda  onfy  tttoaa  cfiargas  aMocaWa  lo  tfia  tarminatad  portion  of  tf^  convact;  thay 
hawa  baan  praparad  wittt  knoiwladga  that  ttwy  w*.  or  may.  ba  uaod  dlroctty  or  indhactly  aa  tha  baaia  of  aattlamant  of  a  «arminatiow 
]  or  daim  aoainot  art  aoancw  of  tha  Uniiad  Slatas:  and  Iha  chariMS  as  ■taiad  ara  fair  and  i 


lb)  AS  TO  THE  SU8C0NTIUCT0nS'  CHAISES.  (1|  Tha  Contractor  has  axaminad.  or  cauaod  to  bo  axwninad.  to  an  axtont  it 
naidarad  adaquata  m  tha  drcumstancas.  tha  termination  lattiamartt  proposals  of  its  immadiata  auboortvactors  (axdusiva  of  proposals 
gainst  thaoa  mmodlata  aubcontractors  by  tftair  subcontractors);  (2)  Tha  sotdomartu  on  account  of  immodiata  subcontractors  o«im 
chargas  ara  fatr  and  raaaonaWa.  tha  charfas  ara  aJocabla  to  tfta  tarmir^atad  portion  of  this  contract,  and  tha  aatUaiwantt  wora 
nagooaMd  m  good  faith  and  ara  not  mora  favoraWa  to  its  immodiata  subcomractors  tfian  ttwsa  that  tha  Contractor  «vould  maka  if 
roimbwraamanc  by  tha  Govommant  wrora  not  inwolvad:  Ot  Tha  Contractor  has  rscoivad  from  al  its  immadiata  subcontractors  appropriata 
cartificatas  wrtth  rospoct  to  thair  tarmirtation  icttlamant  proposals,  wfvch  cartiftcatos  ara  substantiaRy  in  tlw  form  of  ihM  cartificata;  and 
(41  Tha  Contractor  has  no  information  loading  it  to  doubt  li)  tha  roasonablartass  of  tha  satttemorws  with  mora  ramota  subcorMractors  or 
liil  that  the  charges  for  them  are  abocable  to  this  contract.  Upon  receipt  by  ttte  Corttractor  of  amounts  cowering  settlements  with  in 
immediete  subcontractors,  the  Contractor  wiM  pay  or  credit  them  promptly  with  the  amourns  so  re^vod.  to  tha  axtont  ttiat  it  has  not 
previously  done  so.   The  term  'subcontractors.*  as  used  above,  includes  suppliers. 

fHOTE:  The  Contractor  shaN.  wtdor  conditiona  stated  in  FAR  19.403.  be  required  to  submit  a  Certificate  of  Current  Cost  or  Phdng  Data 
(see  FAR  15.406-2  and  15.408  Table  1&-2). 


MAMS  or  CONTIUCTOM 

TTTU 

DAIi 

MAMS  Of  SUfWViaOnv  ACCOUNTBM  omoAi 

ntu 
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12.  Section  53.301-1436  is  revised  to  read  as  fbllowK 
5aJ0l-l4Sf   SoWomantPrapeeal  (Tom  Coot  Baolo). 


FOR  USE  lY  A  FIXED.WBCg  FRRUE  CONTRACTOR  OB  FKED^»ltlCg  SuecamtACTrg" 

<  n  tamtt  ammt 

n  ij^'xasssi^  *"•*  n  «'«»™act  on 

SUaCONmACT  ON  MNCMASC  OnoOt  NOW.  


CONTRACTOR  WHO  SBIT  NOTICE  OF  TERMMHATIOW 


SmCETAOONESS 


OTVAMOSWnf 


sTi 


MAtc  OF  oowgiNMeirr  AOCNCV 


OOV0MMDIT 


NAME  OF  ASSKMCE 


SSI 


SF  1430.  SCMBMU  OF  ACCOUNTStO  MFONMATION 


OaNTRACTMO. 


BTECTME  OAHE  OF  TENMMATKIN 


CUMTRACTOe  S 


NO 


|_J  •NOT«TTACMeD«rM(.«WW>* 


a 


altmt 


^^ 


SECTION  I  -  STATUS  OF  CONTRACT  OR  OROBI  AT  EFFECTh/E  DATE  OF 


PRODUCTS  COVERED  BY  TB«NNATED 
CONTRACT  OR  PURCHASE  ORDER 


FMISHED 


^TKM 


UNFMSHB)  OR  NOT 
COMMENCED 


^    TOTAL 
COVERED  BY 
CONTRACT 
OR  ORDER 


AumonoED  Foe  local  kphoouction 


fWhen  the  space  provided  for  any  irtformation  is  insufRoent.  continue  on  a  seoerate  sheet.) 
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SCHCDUU  A  -  1ICHWCCT  FACTOWY  fXPBtai 


31 


OCX  ML  Of  eXPCNSCS 


MCTHOO  OF  ALLOCATION 


AMOUNT 


CONIIIACTMQ 


WOTg:  IndtviduBl  iwm«  o<  «w««  «mouna  may  b>  gwM»d  into  •  aingit  <r<ry  in 


t.C.D.g.«ndO. 


ICMgHM  ■  •  OTMW  CO«TS 


nBM 


exnANATION 


AMOUNT 


COMTRACTMO 


SCHBHItI  C  •  OOIPIAL  AND 


WATIVf  tXFBlSCS 


DTTAIL  Of  EXI>CNSES 


MCTNOO  OF  ALLOCATION 


Twr 


SCMBUlf  O^PNOHTJtawjr 


EXnANATKM 


MMOUNT 


Torraror- 


^^??f^'?-^^ 


VMtm*  tha  apaca  prov^ad  for  any  inlonnation  is  inuffidant.  continua  an  a 


STANOANO  KMM  14M  MV.  a^n  PA<IE2 


Federal  RegMter  /  Vol.  62,  Na  236  /  Tuesday.  December  9.  1997  /  Rules  and  Regulations     64940 


SCNBXILE  E  -  SETTLSMBIT  EXPBVSCS  Ott 

Mf  121 

rTBM 

EXPLANATION 

AMOUNT 

^^ 

4 

' 

• 

SCHBXJtE  f  .  SETTLaWWTS  WfTW  MMEDUTE  SUICONTWACTOHS  AND  SUPPUBtS  mmm  14t 


NAME  AND  AOOAESS  OF  SUBCONTRACTOR 


BRCF  DESCRKHION  OF  PRODUCT  CANCELED 


AMOUNT  OF 
SETTLBMENT 


SCHgHJLE  G  •  DISPOSAL  AND  OTt«t  CREDfTS  »mi  161 


OONIIMCTMQ 

MBicromy 


DESCRVniON 


AMOUNT 


^-^"^k^^, 


|H  practicable,  show  saparatety  amount  of  disposal  credits  applicatole  to  acceptable  finished  product  included  on  SF  142S.) 


(>Affiefe  tt^  space  provided  for  any  information  is  insufficient,  continua  or>  a  separate  sheet.) 
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SCHCOULS  H  •  ADVANCE.  MIOGRCSS  AND  PARTIAL  PAYMSrrS  0tmm  131 

DATE 

TYPE  Of  PAYMENT 

AMOUNT 

KJNUSkUf 
CONTflACTNG 
AG«CYONLY 

• 

i 

■ 

- 

(Wh«r«  th«  space  prowidad  tor  «ny  mfomution  it  insuffiCMnt.  continiM  on  a  aaparata  shoot.) 

camncATE 


This  is  to  cartifY  that  tho  undorsignad,  indivaduaay.  and  as  an  autfunxad  raprosamativo  of  tfw  Contractor,  has  axamined  this  tormination 
sottlomaiH  proposal  and  that,  to  tho  boat  knowladga  and  baiiaf  of  tho  undarsignod: 


The  proposed  settlement  texct^isive  of  charoes  set  forth  in  Item  ]4>  and 

of  the  Contractor  m  accordance 


U)  AS  TO  THE  CONTHACTO«S  OWN  CHARGES  

supporting  schedules  arxf  explanations  have  beer^  prepared  from  the  books  of  account  and  records  i 

racognued  commercial  accounting  practices:  they  irKKxle  only  those  charges  aNocaMe  to  tt«e  termmatod  portion  of  tfw  contract'  they 
have  been  prepared  with  knowledge  that  tfiey  wiH.  or  may.  be  used  dwectly  or  irvlirectly  as  the  bears  of  settlement  of  a  tarmiwation 
»attlament  proposal  or  daim  against  an  agency  of  the  United  Sutes;  and  the  charges  as  stated  are  fair  and  reasonable. 

(b)  AS  TO  THE  SUBCONTRACTORS'  CHARGES.  (1)  The  Contractor  has  examined,  or  caused  to  be  examined,  to  v\  extern  it 
considered  adequate  m  tfte  circumstaiKas,  the  termiration  settlement  proposals  of  its  immedtate  subcontractors  (exclusive  of  orooosals 
tiled  aoamst  tfiese  immediate  subcontractors  bv  theif  subcornfactorsl:  (2)  The  settlements  on  account  of  immediate  subcontractors  own 
Charges  i*9  taw  and  reasoruble.  ttte  charges  are  aiiocat>ie  to  the  terminated  portion  of  tNs  contract,  arxl  tfie  settlements  were 
negotiated  m  good  faith  arxl  are  not  more  favorable  to  lU  immedMte  sut>contractors  than  those  that  tf«e  Contractor  would  make  if 
raenbursement  by  tfte  Government  were  not  involved;  (3)  The  Contractor  has  recenred  from  ail  its  immediate  subcontractors  appropriate 
certificates  with  respect  to  tfiair  termination  setdemeru  proposals,  whK:h  certificates  are  substanttaHy  in  ttw  form  of  tt«a  cortificata;  and 
|4)  The  Contractor  has  no  information  leading  it  to  doubt  (i)  the  reasonableness  of  the  settlements  with  more  remote  subcontractors  or 
ijljhet  it«  cturgas  tor  tt>em  »i9  allocable  to  this  contract.  Upon  receipt  by  the  Contractor  of  amourns  covenng  settlements  with  its 
iMMadiate  subcontractors,  the  Contractor  wil  pay  or  credit  them  promptly  with  the  amounts  so  received,  to  tfw  extent  that  it  has  not 
previously  done  so.  The  term  'subcontractors.*  as  used  above,  includes  suppliers. 

NOTE:  The  Contractor  shall,  under  conditions  stated  m  FAR  18.403,  be  required  to  submit  a  Certificata  of  Current  Cost  or  mdng  Data 
(see  FAR  15.406-2  and  15.408  Table  15  2). 


NAM  Of  cotrnuurroN 


Ttni 


z 


NAMf  or  aUKRVISOMV  ACCOUNTaM  omoAL        ^ 


mu 
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13.  Section  53.301-1437  is  revised  to  read  as  follows: 
nJ01-l4S7   SaOtamantPrapoaai  lor  Coat-naimburaamantTypa  Contracts. 


SETTLEMCNT  PROPOSAL  FOR  COST-RBMBHRSEMENT  TYPE  CONTRACTS 


PUbter^vtingbuiden  for  iMs  eolection  of  infonnation  is  estimatad  to  average  2.5  hows  par 

inatrucaoiis,  leircung  awistinQ  ^—^^  —  — .—  — ^ ■ — •      ._.__-._-  -.-. 

inf armation.  Sand  coiwwwKi 
for  reducing  this  bivden, 


*»J 


0MB  No.:  80000012 
06/31/96 


ror  nee  cowction  or  ewormation  is  estimatad  to  average  2.5  hours  par  resperwa.  Indudmi  tlie  lime  for  wuiaajinj 
^X!*,£!SJS!^3SIT^*^ '"»'«*^^tf* Sta needed.  uS S^SSSia^Si^SSiiZS^ 
^5fSiS?Sft5'*S.5!iTft?,S*?^_2'.*^  a*er  Mpea  of  this  colaction  of  ir3orriisiiu«i,  SicSdh«  isSkSom 
to  itie  FAR  Secretanat  JMVRl.  Federal  Aoiiwiiion  Policy  Divisiori.  6SA.  wa^wwoTofiSor' ^"^^ 


^'^  ^^^S^iUS^  contractors  submitting  lettlemant  propossU  on  cest-rsimtoursawant  type  cemracts  wder  Paa  ^"ST^ 
"""■^  ""■    Also  swtaMe  for  use  in  connection  with  tarminatad  cost-raimburaswant  type  subcontracts. 


moposAL  NUMsei 

CMEeKOMS 

STaoTAOoniss 

comthactno. 

ulScaao.*^^^ 

CnV  ANO  STATE  eMMk  JIP  CMW 

PrSCnvC  DATE  Of  HSMBHAriUW 

ITBM 

(SI 

TOTAL  «6VJ0USlV 
SUBMrriB) 

BY  IMS  PflOPOSAL 
Irl 

DATE 

1.   DMCTMAIBMa 

s 

• 

♦'          — *" 

2.  ooiKTLAaan 

- 

X  ae«KTMcToavixf«Si 

4-    SKCMlTOOUWANDSPCGMllISTCOUVMerr 

f.  onflsooars 

a  ascaAiAiSAOMiasnuTiyccxrcNsc 

7.   TOTAL  COST  SIMM  1  flbw  • 

s 

S 

a 

M.  mt 

e.  scTnamTfxrmacs 

- 

ia  MriuHvuieeiNsuaoaNTiMCTaMa 

n.  anaasmaraeBarmaMNTatam  7«w  roi 

M.  oaraaai  and  omaR  crbmts 

iXMrrmoRMaacTTuann-aiMrrtea  ta 

s 

• 

a 

14.  neoa  Mviens  to  coNnucnR 

• 

•                                 s 

IS.  MSTMVMBiriiraUSSmAMi  191am  tm 

s 

s 

s 

CGRimCATE 

This  is  10  certify  that  tfie 
isrminetion 


T?SJy.'..y?  y?!**?**^  ***^'***'y'  and  as  an  authorixed  representative  of  tt»e  Contractor,  haa 
settlement  proposal  and  tfiat.  to  the  best  knowledge  and  baiefef  the  undersigned:^^^^ 


axaRwiad  tfiis 


-J5L^iI2I!*£S*"5^'^P"'S^O^'***  CHARGES.  The  prooosed  settlement  le»cki«iv«  of  eh»ae«  set  forth  in  Ifn  10>  «nd  mi- 

gf?^  j<?^**?  »y.»P'«"«t»"»  have  been  prepered  fnwJ^STbboks  of  accol^^gg^ecor^rgrSftSaaa^ 


5«2?22S  gg^gg^..ggy*?^  P^'g****'  thayjnduda  oniv  those  t^Mrgn  sHocabla  to  the  tarminstad  portion 
tSXSJZSSI  Py»^  with.knowl^ge  that  they  wO.  orjnay.be  used  direcdy  or  indvectly  aa  the  baais  oftHtdei 
.-«ta-—  — — — .  ^ ^.  .._  .j^  Sates;  and  ttw  charges  as  stated  are  fair  and  reaaon 


setdement  proposal  or  daim  agsinst  an  agency  of  the  United 

,«JSL^  J£Ji!!  ?^'S^»frHM:TOK&'  charges,    id  The  contractor  has  examined,  or  caused  to  be  axamined 
"|y*»ra!l,e«»gi«e  in  the  circumstances,  the  tenninetion  settlement  orooosals  of  itt  immed«te  subcomiaLii^ 

^ jl^^anSPa&J}iSg«^S^^  aMTOaatg^'*''^  on  accou.  of 


— -— .  oftfiis  cwjuact  they 
settlemerN  of  a  tarminaiion 


to  an  extarK  it 


terminated  portion  of  this  contract  and  tfw  settlementt  were 


222S!2l.!L'2S*-!??L!l5*5J***  "**•  **«?We  »  la  NnmedMe  subcontractors  than  those  that  the  Contractor  woiM  make  if 
'wnmrswnerKby  the  Goverrment  were  not  involved:  (3)  The  Contractor  has  receiwed  from  aN  its  enmedate  subcontracton  appropriate 
(ytthcates  with  respect  to  ther  tarmmation  settlement  i " .„  .^i«»».«««»--«»fci«..  ?•»..«»-   •» 


lAi  Tt.^r.^L.:^.;rTzr:  ~L^i:rL--r:L::r-rrTi^"*'*Ti'^''^PP^*'*'  *•**"  certificates  are  substantiaNy  in  the  form  of  tNs  i 
a\  rt^  H2r2SSL*^'!2Ll2l''22*2gILfe*^  IL*«  ''***  eJlhe  reasonaWwiess  of  the  settlements  with  more  remote  aubconiractora  or 
i!L!^JiT^SStJZJ^*^SJV.SSS!S^^^^  "•^t!?    "55"  '«ce*J  *T  «»•  Contractor  of  amounts  covering  setttemenu  with  its 
SSSWfi!5trarti.5r.£S^^  •"^•^  ~  received,'=S^ext«H  th«  it  hes  not 

oSI%e??>S?il!S?-l%7g5yg?2S^ 


MAMC  or  COMTMACTOM 


NAME  or  SUKRVMOev  ACCOUNTaM  OFnaAl 


TITU 


DATE 


TTTU 


STANOARO  FORM  1437  scv.  a^Ti 
ikyaaA-FAaMaoMisa.    ~ 
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DePARTMENT  OF  DEFENSE 


•nd  National  Aeronautics  and  Space 
Adminiitration  (NASA). 

ACTION:  Small  Entity  Compliance  Guide. 


QENERAL  SERVICES 


NATIONAL  ACflONAlinCS  AND 


4tCFR 


billty  CompHanoe  Qutde 


DepartBant  of  Dafaaau  (DOD). 
Gaoanl  Seivicaa  Administration  (GSA), 


This  dociunent  is  issued 
'  the  )oint  authority  of  the 
Sacratary  of  Defense,  the  Administrator 
of  General  Services,  and  the 
Administrator  for  the  Nattonal 
Aeronautics  aixi  Specs  Administration 
as  the  Fedanl  Acquisition  Regulation 
CFAR)  CoundL  This  Small  Entky 
CampUanoe  Guide  has  been  prepared  in 
acgordance  with  Section  212  of  the 
Small  Business  Regulatory  Enforcement 
Faimaaa  Act  of  1996  (Public  Law  104- 
121).  tt  consists  of  a  summary  of  the 
rules  appearing  in  Federal  Acquisition 

UST  OF  Rui^S  M  FAC  97-03 


Circular  (FAC)  97-03  which  amends  the 
FAR  The  rules  marked  with  an  asterisk 
(*)  are  those  for  which  a  final  regulatory 
flexibility  analysis  has  been  prepared  in 
accordance  with  5  U.S.C  604.  Further 
Infonnatioo  regarding  these  rules  may 
be  obtained  by  referring  to  FAC  97-03 
which  precedes  this  notice.  This 
document  may  be  obtained  from  the 
Internet  st  http://www.ameLgov/br. 


FOR  FURIMDI  ■POWIftTIOII  CONTACT:  The 
PAR  Secretariat.  (202)  501-4755. 
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TacHnteat  Amendments. 

KWn 

Utm  I— Tart  30  DaviatfoM  (FAR 
97-4114) 

This  final  rule  amends  FAR  1.402  to 
remove  the  prohibition  against 
authorixing  deviations  Crom  FAR  Part 
30.  Cost  Accounting  Standards 
Administration,  except  for  subsections 
30.201-3  and  30.201-4,  or  the  Cost 
Accounting  Standards  Board  rules  and 
regulations. 

Item  n — Inlbnaatioa  Technology 
Management  Reform  Act  of  1996  (FAR 
Case  96-319) 

The  Interim  rule  published  as  Item  1 
of  FAC  00-41  is  converted  to  s  final 
rule.  This  rule  implements  the 
Information  Technology  Management 
Reform  Act  of  1096  (Division  E  of  Public 
Law  104-106).  The  final  rule  differs 
from  the  interim  rule  in  that  it  makes  a 
clarifying  revision  to  paragraph  (c)  of 
the  definition  of  "information 
technology"  at  FAR  2.101. 

ItaB  m— Final  Ovoriiaad  Settlement 
(FAR  Caae  95-017) 

This  final  rule  amends  FAR  Parts  4. 
42,  and  52  to  improve  the  process  of 
final  settlement  of  contractor  indirect 
cost  rates  under  cost-reimbursement 
contracts  by  (1)  extending  the  time 
period  within  which  a  contractor  must 


submit  an  indirect  coat  rate  proposal 
from  90  days  to  6  months  after  the  end 
of  the  contractor's  fiscal  year,  (2) 
permitting  extensions  to  the  6-month 
time  period  for  exceptional 
circumstances  only,  and  (3)  providing  ■ 
specific  refereix»  to  the  Defense 
Contract  Audit  Agency  pamphlet  that 
contains  guidance  on  what  generally 
oooatitulas  an  adequate  final  indirect 
t  rale  propoaal  and  supporting  data. 


I IV— laotganixation  of  FAR  Part 
13.  Simplified  Anqniaittoii  Praceduras 
(FAR  Case  94-772) 


Anqniaittoii  I 

-772) 


This  final  rule  revises  FAR  Part  13  to 
leorganiaa  its  contents  in  a  mora 
process-oriented  manner  and  to 
emphasize  the  use  of  electronic 
contracting  and  the  Covemmentwide 
commercial  purchase  card.  FAR  Part  52 
is  amended  to  permit  agency  provisions 
and  clauses  to  be  incorporated  by 
reference  in  solicitstions  and  contracts, 
if  the  full  text  of  the  provisions  and 
clauses  may  be  accesised  electronically 
by  prospective  contractors.  A  new 
clause  is  sdded  at  FAR  52.213-4  for  use 
in  simplified  acquisitions;  the  clause  is 
a  compilation  of  the  required  and  most 
commonly  used  clauses  that  apply  to 
simplified  acquisitions,  and  may  be 


uaed  in  lieu  of  individual  clauses 
prescribed  in  the  FAR. 

V— Reporting  T^ede  SaMlkHi 
(FAR  C^pe  97-021) 


This  final  rule  ameiuls  FAR  Subpart 
25.10  to  eliminate  requirements  for 
agencies  to  notify  Congress  when 
exercising  the  authority  at  FAR 
25.1002(c)  for  exemption  of  certain 
procurements  from  trade  sanctions 
imposed  by  the  President  The  rule 
instead  requires  agencies  to  notify  the 
United  Stetes  Trade  Representetive  of 
such  exemptions  within  30  days  after 
contract  award. 

itan  VI— New  Mexico  Groaa  Receipts 
and  Compensating  Tax  (FAR  Caae  97- 
016) 

This  final  rule  amends  FAR  29.401- 
6  to  identify  the  Defense  Special 
Weapons  Agency  as  an  agency  that  has 
entered  into  an  agreement  tvith  the  Stete 
of  New  Mexico  regarding  taxation. 

Iteoi  VD— Compensation  of  Certain 
Contractor  Personnel  (FAR  Csee  99- 
325) 

The  interim  rule  published  as  Item  XI 
of  FAC  90-45  is  converted  to  a  final  rule 
with  a  minor  clariMng  amendment  at 
FAR  31.20y-6(p)(l).  "Uie  rule 
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implements  Section  809  of  the  Fiscal 
Year  1997  National  Defense 
Authorization  Act  (Pub.  L.  104-201). 
Section  809  places  a  Govemmentwide 
ceiling  of  $250,000  per  year  on 
allowable  compensation  costs  for 
contractor  persoimel  in  senior 
management  positions  under  contracts 
awarded  during  fiscal  year  1997. 

Item  Vm — Independent  Research  and 
DevelopmentAid  and  Propoaal  Coats 
for  Fiscal  Year  1996  and  Beyond  (FAR 
Cmo  95-032) 

This  final  rule  amends  the  cost 
principle  at  FAR  31.205-18, 
Independent  Research  and  Development 
(KftD)  and  Bid  and  Proposal  (BftP) 
Costs,  and  deletes  FAR  Subpart  42.10, 
Negotiating  Advance  Agreements  for 
Independent  Research  and 
Development/Bid  and  Proposal  Costs. 
The  rule  ranoves.  for  fiscal  year  1996 
and  beyond,  the  requirements  to 
calculate  or  negotiate  a  ceiling  for  IRftD/ 
BAP  costs.  In  addition,  the  rule  clarifies 
that  costs  incurred  in  preparing, 
submitting,  and  supporting  offers  on 
potential  cooperative  arrangements  are 
allowahfe  to  die  extent  they  are 
allocable,  reasonable,  and  not  otherwise 
unallowable. 


Item  K— Trarri  Reimbursement  (FAR 
Case  97-007) 

This  interim  rvde  amends  FAR 
31.205-46  to  raise,  from  $25  to  $75.  the 
maximum  travel  expense  amount  that 
contractor  persoimel  may  claim  without 
providing  a  supporting  receipt.  This 
change  is  consistent  with  a  recent 
amendment  to  the  Federal  Travel 
Regulation. 

Item  X-^rotaats  to  GAO  (FAR  Case  97- 
009) 

This  final  rule  amends  the  motest 
procedures  at  FAR  33.101  and  33.104  to 
conform  with  revisions  made  to  the 
General  Accounting  Office  Bid  Protest 
Regulations. 

Itam  XI— Novation  and  Rdalad 
Agreements  (FAR  Case  95-034) 

This  final  rule  amends  FAR  Subpart 
42.12  to  expand  and  clarify  procedures 
for  processing  novation  agreements,  and 
for  determining  when  use  of  a  novation 
agreement  is  appropriate. 

Item  XD— Conunerdal  Bills  ofLad^ 
Small  Pack^e  Shipments  (FAR  Cmo 
97-017) 

This  final  rule  amends  FAR  47.303- 
17  to  raise  the  threshold  for  requiring 
receipted  freight  bills  for  small  package 
shipments  from  $25  to  $100.  and  the 
maximum  amount  that  the  Government 


may  pay  for  invoiced  but  unsupported 
transportetion  charges  from  $100  to 
$250.  These  increased  amounts  are 
considered  to  mora  accurately  reflect 
shipping  costs  in  today's  *»'ftTtfTif 
environment 

Item  xm— Standard  Petm  1406, 
Preaward  Survey  of  Proapedive 
Coalmclor— Quality  Aasmw»  (PAR 
Case  06-022) 

This  final  nile  revises  Standard  Poon 
1406,  Preaward  Survey  of  Prospective 
Contractor— Quality  Assurance,  to 
delete  refereuues  to  cancded 
specifications,  aiul  to  conform  the 
language  in  the  icxm  to  the  current 
lai^uage  in  FAR  Part  46. 

Bam XIV— Tedmfcal  '     iiiilMieli 

This  docxunent  makes  twrhnir^l 
corrections  to  FAR  1.201-1, 19.811-1. 
and  42.203.  Standard  Forms  33, 1435, 
1436.  and  1437  are  reissued  to  reflect 
changes  to  internal  references  as  a  result 
of  the  rewrite  of  FAR  Part  15.  Standard 
Form  279  is  reissued  to  provide 
acfy>unrtng  for  purchases  under  die 
commercial  test 

Dated:  Deosnifaar  1. 1W7. 
EdwardCLoah, 

Dinctot,  Federal  Acquisition  Policy  DMnoa. 
(FR  Doc.  97-3182S  Filed  12-6-97;  8:45  am] 
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December  9,  1907 


Part  III 


Department  of  Labor 

Wage  and  Hour  Division 
29  CFR  Part  520  et  al. 

Employment  of  Student-Learners, 
Apprentices,  l.eamers,  Messengers,  and 
Student  Worlters;  Rnal  Auie 
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DEPARTMENT  OF  LABOR 

Wage  and  Hour  DMalon 

29  CFR  Parts  520, 921.  S22, 523  and 
527 

RM  1219^AB10 

EinploynMnt  of  Stuaeni-LaafiMrai 
cnifMuiyiiiwii  vi  MpprvmioOT, 
cnipioynMni  oi  LaamarSi  empioynMni 
of  MoaaanQara,  and  Einptoyinant  of 
Student  Wotkara 

AQENCV:  W^e  and  Hour  Division. 

Employment  Standards  Administration. 

Labor. 

action:  Final  rule. 

summary:  The  Department  of  Labor  is 
removing  the  regulation  found  at  29 
CFR  Part  527  and  consolidating  the 
regulations  found  at  29  CFR  Parts  520. 
521.  522.  and  523,  into  a  single  Part  520. 
These  rules  were  promulgated  under 
section  14(a)  of  the  Fair  Labor  Standards 
Act  (FLSA),  and  provided  for 
employment  under  special  certificalas 
of  categories  of  workers  who  may  bo 
paid  lass  than  the  statutory  minimum 
wage  to  prevent  the  curtailmont  of 


employment  opportunitiaa. ' 
worlwrs  include  apprentices, 
messengers  and  learners,  including 
student-learners  and  student-worfcan. 
Employers  must  apply  for  special 
certificates  issued  by  the  Wage  and 
Hour  Division  of  the  U.S.  Department  of 
Labor  wliich  state  the  terms  and 
conditions  of  employment  at 
subminimum  wages.  Many  of  the 
provisions  of  these  individual 
regulations  were  duplicative  and  have 
been  merged  into  one  comprehensive 
document.  The  language  and  context  of 
the  rules  have  been  simplified, 
shortened  and  formatted  to  make  them 
easier  to  use  while  the  essential 
requirements  of  the  raguUtioos  have 
been  maintained.  The  iobalantive 
criteria  used  to  determine  an  employer's 
eligibility  to  receive  a  certiHcate  under 
these  programs  remain  generally 
unchsuoged. 

EFFECnVI  OATI:  Thaae  rules  are  effective 
on  February  9.  1098. 
FOR  FURTHER  WTOIRIATIOW  OORT ACT: 
Arthur  M.  Kerschner,  Jr.,  Office  of 
Enforcement  Policy,  Child  Labor  and 
Special  Employment  Team,  Wage  and 
Hour  Division.  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  S-3510.  200  Constitution 
Avenue.  NW.,  Washington,  D.C.  20210: 
telephone  (202)  219-7640.  This  is  not  a 
toll  free  number.  Copies  of  this  final 
rule  in  altamadve  formats  may  be 
obtained  by  calling  (202)  219-7640. 
(202)  219-4634  (TEH)).  The  alternative 


formats  available  are  large  print, 
electronic  file  on  computer  disk  and 
audio-tape. 

SUPPUMPfTAWY  arORMATIOM. 

L  Paperwork  Reductioo  Act 

This  final  rule  contains  reporting  or 
recordkeeping  requirements  subject  to 
the  Paperwork  Reduction  Act  of  1096 
(Pub.  L.  104-13).  The  reporting 
requirements  contained  in  §§  520.403. 
520.501  and  520.502  of  this  rule  were 
sulnnitted  to  and  approved  by  the  Office 
of  Management  and  Budget  (OMB) 

■  the  Paperwork  Reduction  Act  of 
d  assigned  OMB  Control  No. 
1215-0192. 

No  comments  were  received  from  the 
public  regarding  this  burden  or  these 
regulatory  provisions. 

No  substantive  chaafes  have  been 
made  in  this  final  rule  which  afiiact  the 
information  collection  and 
recordkeeping  requirements  and 
estimated  burdens  previously  submitted 
to  OMB  and  discussed  in  the  proposed 
lule. 

D.  Backgrooad 

Section  14(a)  of  the  FLSA  provides  for 
employment  under  special  certificates 
of  categories  of  woriwrs  who  may  be 
pakl  less  than  the  statutory  minimum 
wage  to  prevent  the  curtailment  of 
employment  opportunities.  These 
workers  include  messengers,  learners 
(including  student-learners  and  student- 
workers),  and  apprentices. 

Separate  regulations  were  established 
for  each  of  thcwe  subminimum 
categories  with  many  provisions 
common  to  all  the  separate  rules.  These 
rules  were  also  issued  before  the 
enactment  of  the  Administrative 
I'rocedurB  Act  and  other  laws  and 
regulations  that  impact  the  content  of 
regulations.  The  regulations  which  are 
the  subject  of  this  final  rule,  formerly 
found  at  29  CFR  farts  520,  521,  522. 
523.  and  527,  were  promulgated 
pursuant  to  the  FLSA  and  establish  a 
certificate  system  for  employment  of 
these  classes  of  workers  at  subminimum 
wages.  Employers  must  apply  for 
special  certificates  issued  by  the  Wsge 
and  Hour  Division  of  the  U.S. 
[Department  of  Labor,  which  state  the 
terms  and  conditions  of  employment  at 
subminimum  wages. 

Under  former  Part  522,  now 
consolidated  into  Part  520.  leamen 
could  be  employed  at  less  than  the 
applicable  minimum  wage  in  certain 
skilled  occupations.  Certificates 
specified  the  number  and  proportion  of 
leemets  authorized  on  any  date,  the 
subminimum  wage  rates  permitted 
during  the  learning  period,  and  length 


of  the  learning  f>eriod  in  each 
occupation  (ranging  by  occupation  from 
160  to  960  hours,  and  normally  limited 
to  not  more  than  one  year,  new  or 
expanding  plants  not  more  than  six 
months).  Certificates  were  conditioned 
upon  there  being  an  inadequate  supply 
of  qualified,  experienced  woriiers  and 
the  applicant  making  reasonable  efforts 
to  recruit  experienced  workers.  The  use 
of  leemen  could  not  create  unfair 
competitive  labor  cost  advantages  nor 
depress  wages  or  working  standards  for 
experienced  workers  in  comparable 
worL  Employera  submitted  separate 
applications  for  each  establishment  and 
demonstrated  that  efibrts  to  hire 
experienced  worken  were  ineffective. 

Under  former  Part  520,  student- 
learners  were  pupils  at  least  sixteen 
years  old  (eighteen  if  employed  in 
certain  hazardous  occupations)  who 
were  enrolled  in  an  acoedited  school, 
college  or  university  and  who  were 
employed  part-time  under  a  bona  fide 
vocational  training  program  approved 
by  a  State  board  of  vocational  education. 
Certified  student-leamen  were  required 
to  be  paid  no  less  than  75  percent  of  the 
applicable  minimum  wage,  writh  limits 
on  the  number  of  hoius  of  emplojrment 
training  each  week  at  subminimum 
wages.  Employment  of  a  student-learner 
could  not  have  the  effect  of  displacing 
an  employee  of  the  establishment,  nor 
depress  wages  or  working  standards  for 
experienced  workers  in  comparable 
work,  nor  impair  the  development  or 
continuation  of  apprenticeship 
standards  in  the  occupation  or 
industries.  Separate  applications  had  to 
be  submitted  for  each  student-learner, 
describing  the  vocational  training 
program  in  detail  and  demonstrating 
how  it  related  to  the  jobs  to  be 
performed  by  the  student-learner. 

Under  former  Part  527.  student- 
worken  were  pupils  enrolled  in  an 
educational  institution  who  were  at 
least  16  years  old  (18  if  employed  in 
certain  hazardous  occupations)  and  who 
were  employed  on  a  part-time  basis  in 
shops  owned  by  the  educational 
institution  for  the  purpose  of  enabling 
the  students  to  defray  part  of  their 
school  expenses.  Student-workers 
employed  under  a  special  certificate 
were  required  to  be  paid  no  less  than  75 
percent  of  the  applicable  minimum 
wage.  Certificates  specified  the  number 
of  students  authorized  on  any  day.  the 
rates  permitted  diiring  the  training 
period,  and  length  of  the  training  period 
for  each  occupation  (which  were  not  to 
exceed  one  s«Jiool  year).  Cotificates 
were  submitted  by  each  educational 
institution  seeking  to  employ  student- 
«irorken.  As  discussed  in  Section  IV  of 
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this  preamble.  Part  527  has  been  deleted 
pursuant  to  this  final  rule. 

Under  former  Part  521,  now 
consolidated  into  Part  520.  apprentices 
at  least  sixteen  yean  old  (ei^teen  if 
employed  in  cotain  hazardous 
occupetions)  could  be  employed  at  less 
than  the  applicable  mtnimmn  wage  in 
skilled  trades  undo'  registered 
apprenticeship  programs.  Apprentices 
were  required  to  receive  a  progressively 
increesing  schedule  of  wages  which 
averaged  et  leest  50  percent  of  the 
journeyman  level  rate  over  the  period  of 
apprenticeship  (one  year  or  more  [2,000 
or  more  hours]  of  wcnk  aoqierience).  The 
Deportment  of  Labor's  Buraeu  of 
Apprmticeship  and  Training  (BAT) 
establishes  criteria  and  registration 
procedures  for  both  individual 
apprentices  and  employer 
mmenticeship  plans. 

Under  farmer  Part  523,  now 
consolidated  into  Part  520.  messengers 
employed  primarily  to  deliver  letters 
and  messages  could  be  paid 
subminimum  wages  to  prevwit 
curtailment  of  employment 

Sportunities.  Applications  could  be 
m1  by  an  employer  or  an  employee  or 
group  of  emplo3ren  or  employees. 

ThiB  use  of  these  certificates  was 
prevalent  when  the  wages  paid -in  many 
industries  wen  equal  to  or  very  near  the 
minimum  wage.  As  the  prevailing  %vage 
rates  increased  to  levels  well  above  the 
statutory  minimnm  wage,  fewer 
employees  vnm  willing  to  work  at 
subminimum  wage  rates.  Over  the  last 
twenty-five  years,  very  few  employers 
have  applied  for  special  certificates, 
except  in  the  student-learner  program. 

Tub  learner  program,  which  includes 
leamera.  student-leamen,  and  student- 
woricen.  historically  was  one  of  the 
largest  subminimum  wage  programs.  As 
wage  rates  rose  in  many  industries 
employing  leamen  and  an  adequate 
supply  of  experienced  worken  was 
available,  the  use  of  learner  certificates 
declined.  At  its  peak  in  1962.  over  2.200 
certificates  covering  more  than  46,000 
leamen  were  issued.  No  applications  to 
employ  leamen  have  been  received 
since  1995.  The  use  of  student-learner 
certificates  rose  to  over  17.000  in  1975. 
but  has  fallen  in  recent  yetus.  CurrenUy 
fewer  than  800  student-leamer 
certificates  are  issued  each  year. 
Because  of  the  narrow  focus  of  the 
student-worker  program,  the  most 
certificates  ever  issued  was  33  (covering 
1320  worken)  in  1961. 

About  900  apprentice  certificates 
were  issued  in  1967.  mostiy  in  the 
Caribbean  area  (838).  Regulations  issued 
by  the  BAT  no  longer  permit  the 
pajfment  of  subminimum  wages  to 
apprentices.  The  Wage  and  Hour 


Division,  therefore,  has  not  issued  any 
special  certificates  fat  apprentices  since 
1987. 

On  March  29, 1976,  the  Secretary  of 
Labor  presented  a  report  to  Congress  in 
response  to  the  directive  of  sectfon 
4(dX2)  of  FLSA  to  conduct  studies  on 
tbe  justification  or  lack  thereof  of  eech 
special  exemption  issued  under  section 
14  of  the  Act  The  Secretary  reported 
that  section  14(d),  added  by  the  1974 
FLSA  Amendments,  which  made 
provision  for  a  mintmimi  %v^e  and 
overtime  exemption  without  requiring  a 
special  certificate  for  elementary  <x 
secondary  school  students  empfoyed  by 
their  schoob.  may  have  the  impect  of 
eliminating  the  need  &»  the  student- 
worker  program.  The  Secretary 
recommended,  however,  that  section 
14(a)  continue  to  make  provisions  for 
special  emplojrment  of  studeot-woiken 
until  the  impact  of  secticm  14(d)  could 
be  evaluated. 

No  regulatims  regarding  the 
provisions  of  section  14(d)  were 
promulgated.  In  the  abaence  of 
regulations,  the  Department  decided  to 
take  no  action  with  respect  to  public  or 
private  elementary  or  secondary  school 
students  enq>loyed  fay  their  schools  in 
various  school-related  wt^  programs  if 
their  employment  complied  with  the 
FLSA  child  labor  provisions.  Since 
enactment  of  section  14(d),  no  student- 
wc^cer  certificates  have  bam  issued. 
ia  his  repmt  of  March  29. 1976.  the 
Secretary  of  Labor  also  recommended 
that  the  provisions  authorizing 
subminimum  wages  for  messengen  be 
deleted  from  the  FLSA.  He  also 
determined  that  the  special  [»Dvisions 
bu  leamen  could  no  longer  be  justified 
and  should  be  limited  to  student- 
worken  and  student-leamen.  The 
report  also  recommended  that  the 
provisions  for  apprentices  be  retained 
until  the  impact  of  proposed  BAT 
regulations  could  be  evaluated.  No 
action  was  taken  on  these 
recommendations  and  the  section  14 
requirements  remain  in  the  FLSA;  thus 
there  is  a  continuing  need  for  these 
rules. 

m.  Comments  to  the  Propoeed  Rule 

A  Proposed  Rule  with  a  60-day 
comment  period  was  published  in  the 
Federal  Ragiaiar  on  February  14, 1997 
(62  FR  7094).  No  public  comments  were 
received  in  response  to  the  Proposed 
Rule.  The  Department  is  adopting  that 
proposal  with  only  one  minor  editorial 
modification  in  this  final  rule.  That 
modification,  the  removal  of  the  word 
"agreement"  befqre  the  word  "contains" 
in  the  definition  of  apprenticeship 
agreement,  is  being  done  to  correct  an 


inadvertent  error  and  remove  any 
confusion. 

IV.Diacnsaion 

This  final  rule  removes  die  regulation 
at  29  CFR  Part  527,  Employment  of 
Student-Worken.  and  reserves  the  pert. 
Section  14(d)  of  the  FLSA  malcas 
provisifm  Cor  a  minimum  wage  and 
overtime  exemption  fw  elementary  or 
secondary  school  students  onployed  by 
dieir  schools  wdiere  such  empfoymeot  is 
en  integral  part  of  the  regular  education 
program.  In  the  ahawnrw  of  iMgiilaHnnf 
regarding  sectiiMi  14(d).  die  Dqiertmaitt 
has  taken  no  action  with  respect  to 
public  or  private  dementaiy  or 
secondary  school  students  empl^fed  by 
thmr  school  in  various  school-lariated 
work  pograms  if  emplojfed  in 
compliaiftce  with  the  FLSA  child  lobar 
pnn^ons.  Since  section  14(d)  of  the 
FLSA  was  macted  in  1974,  no 
^>plications  for  student-woriwr 
certificates  have  been  submitted  by  any 
tjrpe  of  sdiool,  elementary,  secondary  or 
any  other.  Part  527  is  thoefore 
unnecessary. 

Additionally,  this  final  rule  maigee 
the  regulations  formerly  at  29  CFR  Parts 
520.  521,  522,  and  523  into  one  new 
Part  520  and  reserves  the  remainii^ 
three  sections.  This  final  rule  alao 
eliminates  repetition  of  text  contained 
in  each  separate  regulation.  Thoee 
sections  overtaken  by  requirements  of 
the  Administrative  Procedure  Act  were 
also  deleted.  The  essential  requirements 
contained  in  the  fonner  regulatiotts  are 
maintained  in  this  revision.  The 
langiMge  and  context  of  die  regulations 
have  been  simplified,  shortraied,  and 
formatted  to  make  them  easier  to 
undentand. 

As  discussed  above,  the  use  of  qwdal 
certificates  to  employ  messengen. 
leamen,  and  apprentices  at 
subminimum  wages  has  declined 
considerriily.  It  is  appropriate  to  replace 
extended  peges  of  obsolete  regulations 
by  consolidating  these  rules.  This  final 
rule,  where  possible,  supplants  the 
language  containing  spedfic 
requirements  with  more  general  criteria 
common  to  all  of  the  programs.  The 
De]}artment  does  not  expect  to  inn  ease 
the  number  of  certificates  issued  under 
this  final  rule  because  the  economic 
conditions  stated  above  are  unchanged. 

The  specific  criteria  fonuCTly 
contained  in  29  CFR  Parts  520. 521, 522. 
and  523  will  be  replaced  by  the 
requirements  of  29  CFR  Part  520. 
subparts  D  and  E.  Applicants  are  now 
required  to  demonstrate  that  the  criterie 
for  issuance  of  special  certificates  have 
been  met  Those  situations  where 
special  cotificates  will  not  be  issued 
have  hem  clarified. 


64058     FadOTsl  Rsgkter  /  Vol.  62.  No.  236  /  Tuesday,  December  9.  1997  /  Rules  and  Regulationi 


The  final  rule  eliminates  the  previous 
industry-specific  learning  periods  for 
learners  and  replaces  them  with  a 
standardiaad  period  of  240  hours  absent 
extraordinary  circumstances  relating  to 
a  particular  occupation  warranting  a 
longer  laamins  period.  The  final  rule 
also  removes  the  different  learner 
program  standards  for  new  plants  and 
established  plants. 

The'requiren^ent  to  publish  in  the 
Federal  lagislar  a  list  of  learner 
certificates  issued  has  been  removed  as 
they  are  so  few  in  number  in  recant 
years  and  no  purpose  is  served  by  the 
publication  of  such  a  list.  Interested 
parties  may  contact  the  agency  for  this 
information.  This  final  rule  removes  any 
requirement  that  a  hearing  be  held  when 
an  interested  party  objects  to  a 
certificate  being  issued  or  denied  and 
replaces  it  with  an  informal 
reconsideration  procedure  that  is  more 
responsive  to  such  parties.  The  period 
for  requesting  reconsideration  and 
review  has  been  extended  to  60  da)rs  to 
accommodate  thoee  programs  that 
previously  required  publishing  a  list  of 
certificates  issued  in  the  Federal 
■agister.  The  final  rule  also  removes  a 
section  which  allowed  nonregistered 
apprenticeship  agreements  to  be 
submitted  for  consideration  when 
applying  for  a  special  certificate.  Only 
properly  registered  apprenticeship 
agreements  will  be  accepted  in  the 
future. 

The  final  rule  permanently  Axes,  as 
the  basis  for  establishing  the  special 
minimum  wages  that  may  be  paid  to 
messengera  and  learners  (including 
student- leamera)  under  section  14ra), 
the  minimum  wage  applicable  under 
section  6(a).  This  precludes  combining 
the  use  of  the  youth  opportunity  wage 
established  under  section  6(g)  with  the 
special  minimum  wages  authorized  by 
section  14(a).  The  Department  has 
determined  that  the  minimum  wage 
applicable  under  section  6(a),  which  is 
greater  than  the  youth  opportunity 
wue,  is  both  a  necessary  and  a 
sufficient  basis  to  establish  special 
minimum  wages  which  prevent  the 
curtailment  of  employment 
opportunities  as  required  by  section 
14(a). 

The  final  rule  also  permanently  sets 
the  subminimum  wage  rate  that  may  be 
paid  messengen  and  learners  at  95 
percent  of  the  minimum  wage  required 
by  section  e(a)  of  the  FLSA.  This  reflecU 
the  historical  difference  between  the 
minimum  wage  and  the  authorized 
subminimum  wage  rate  for  learners,  but 
it  has  always  been  stated  in  these 
sections  as  a  dollar  amount  (i.e.  $4.10 
per  hour,  $3.65  per  hour).  By  setting  the 
authorized  subminimum  wage  at  a  fixed 


percentage  of  the  applicable  minimum 
wage,  the  Department  will  no  longer 
have  to  amend  these  sections  each  time 
the  minimum  wage  is  changed.  All 
certificates  issued  under  this  rule  will 
list  the  authorized  subminimum  wage 
rate. 

The  final  nUe  incorporates  the 
Division's  long-standing  policy  of 
limiting  the  availability  of  special 
certificates  for  messengers  to  those  firms 
whose  principal  business  is  the  delivery 
of  such  letten  and  messages. 

The  changes  discussed  above  will 
have  no  significant  effect  on  the  current 
operation  of  these  programs. 

Execothre  Order  12866  and  Signlllcaiit 
■agulatory  Actions 

This  rule  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866.  The 
consolidation  of  the  current  regulations 
at.2g  CFR  Parts  520,  521,  522,  and  523, 
and  the  removal  of  Part  527  does  not 
affect  the  current  operation  of  any 

Erogram  and  this  action  will  not:  (1) 
ave  an  annual  efiect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
(2)  create  a  serious  inconsistency  or 
otberwise  interfere  with  an  action  taken 
or  pUumed  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866.  Therefore,  no  regulatory 
impact  analysis  has  been  prepared. 

Executive  Order  12875  and  Section  M2 
of  the  UnfiiiMied  Mandates  Rafi»m  Act 
ofl99S 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  as  well 
as  Executive  Order  12875,  this  rule  does 
not  include  any  federal  mandate  that 
may  result  in  increased  expenditures  by 
either  state,  local  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector. 

Regulatory  Flexibility  Analysis 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  The 
obligations  and  responsibilities 
established  under  the  existing 
regulations  will  remain  essentially  the 
same  under  the  final  rule.  The 
Department  has  certified  to  this  eCCect  to 
the  Chief  Counsel  for  Advocacy  of  the 


U.S.  Small  Business  Administration. 
Therefore,  no  Regulatoiy  Flexibility 
Analysis  is  required. 


I  Prsparatioa:  This  documant  vras 
prepared  under  tbft  direction  and  control  of 
|ohn  R.  Fraser,  Acting  Administrator,  Wage 
and  Hour  Division.  Employment  Standards 
Administration,  U.S.  Department  of  Labor. 

Lisl  of  Subjects 

29CFRPart520 

Qothing,  Electronic  products. 
Manpower  training  programs. 
Messengers.  Minimum  wages.  Students. 
Vocational  education. 

29  CFR  Part  521 

Manpower  training  programs. 
Minimum  wages.  Vocational  education. 
Wage  and  Hour  Division. 

29  CFR  Part  522 

agar  and  cigarettes.  Clothing, 
Electronic  products.  Manpower  training 
programs.  Minimum  wages.  Wage  and 
Hour  Division. 

29  CFR  Part  523 

Minimum  wage.  Messengers.  Wage 
and  Hour  Division. 

29CFRPart527 

Minimum  wages,  Students,  Wsge  and 
Hour  Division. 

Signed  at  Washington.  D.C  on  the  2nd  day 
of  December,  1997. 
lolHi  R.  Fraasr. 

Acting  Administrator,  Waga  and  Hour 
Division. 

For  the  reasons  set  forth  above,  29 
CFR  Part  520,  29  CFR  Part  521 ,  29  CFR 
Part  522.  29  CFR  Part  523,  and  29  CFR 
Part  527  are  amended  as  set  forth  below. 

PAirr  521— (REMOVED  AND 
RESERVED] 

1.-2.  Under  the  authority  of  Sec.  14. 
52  Stat.  1068,  as  amended.  29  U.S.C 
214,  Tide  29,  Code  of  Federal 
Regulations  is  amended  by  removing 
part  521. 

PART  522— CREMOVEO  AND 
RESERVED] 

3.  Under  the  authority  of  Sec.  14,  52 
Stat  1062, 1064  (29  U.S.C  214);  sacs.  2- 
12,  60  Stat  237-244  (5  U.S.C  1001- 
1011),  29  U.S.C  214.  Title  29.  Code  of 
Federal  Regulations  is  amended  by 
removing  part  522. 

PART  523— (REMOVED  AND 
RESERVED] 

4.  Under  the  authority  of  Sec.  14. 52 
SUt  1068,  as  amended,  29  U.S.C  214. 
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Title  29.  Code  of  Federal  Regulations  is 
amended  by  removing  part  523. 

PART  527— (REMOVED  AND 
RESERVED] 

5.  Under  the  authority  of  Sec.  14,  52 
Stat  1068.  as  amended.  29  U^.C  214, 
Tide  29.  Code  of  Federal  Ragulatioos  is 
amended  by  removing  part  527. 

6.  Under  die  authority  of  Sec.  14. 52 
Stat  1068.  as  amended.  20  U.S.C  214, 
Htle  29.  Code  of  Federal  Regulations  is 
amsnded  by  leviring  part  520  to  read  as 
ftdlows: 

PART  S2»-BiPL0YMENT  UNDER 
SPECIAL  CERmCATE  OF 


PNCUJOMQ  STUDENT-LEARNERS), 
AND  APPRENTICES 


Sec 

S2a200    What  is  the  legal  authority  far     ^ 
payment  of  wages  lower  than  the         ^ 
Biiaimimi  waga  raquirad  by  section  6(a) 
of  the  Fair  Labor  Standards  Act? 

520.201  How  an  tboas  dassiflcaliom  of 
wotieis  wfaidt  may  be  paid 
subminimum  wages  under  section  14(a) 
of  the  Fair  Labor  Standards  Act  defined? 

520.202  How  do  persons  who  want  to  apply 
for  a  pvticular  certificate  find  out  what 
is  needed? 

520.203  What  records  does  an  employer 
have  to  keep  whan  subminimum  w^e 
certificates  are  granted?  How  kuig  do 
they  have  to  be  kept? 

520.204  If  someone  does  not  agree  writh  the 
Department  of  Labor's  decision  on  a 
cartificata,  can  the  decision  be  appealed? 

520.205  How  do  these  rales  affisct  other 
Federal,  stale  and  local  laws  and 
collective  baigsining  agreements? 

Subpart  C—OeflnMone 
520.300    Definitions. 


520.400  Who  are  messengns,  learners,  and 
^>prentices7 

520.401  Are  there  any  industries, 
occupations,  etc.  that  do  not  qualify  far 
a  certificate  to  employ  messei^ets. 
learners,  or  apprentices  at  subminimum 


520.402    How  do  I  obtain  authority  to 
employ  messengers,  leamais,  or 
apprentices  at  subminimum  wages? 

52a403    What  information  is  required  whan 
applying  for  authority  to  pay  less  than 

the  itlinimnin  WMB? 


520.404  What  must  I  demonstrate  in  my 
application  far  a  massengwr,  learner,  or 
apprentice  certificate  to  receive  a 
favcHable  review? 

520.405  Must  I  notify  my  employees  that  I 
am  applying  for  a  certificate  to  employ 
messengers  and/or  leaman  at 
sxibminimum  wages? 

520.406  What  happens  ones  I  have 
submitted  my  reqoest  far  andurizaftion 
to  pay  mnisangf  s.  laameis.  or 
appranticae  stihminimum  wages? 

520.407  What  is  tf>B  subminimum  w^s  far 
massangsBs  and  what  must  I  do  to 
comply  with  the  terau  of  my  certificate? 

520.408  What  is  the  subminimum  wage  far 
leansfs  and  ifdiat  BBost  I  do  to  0Qaq>fy 
with  the  tanns  of  my  certificate? 

520.409  When  will  authorify  to  pay 
app— ntic—  «pari»l  mtwimimi  i— gnj 
become  egactlve  and  what  Is  the  special 
minimum  wage  fate? 

520.410  How  ioi«  does  a  messengsr. 
leamar,  or  apprentice  certificate  remain 
in  eOBct? 

520.411  Does  a  cartificato  andiorizii^ 

meseaogsrs  and/or  Isatnais  rsmain  in 
eflact  during  die  renewral  process? 
52a412    What  records,  in  addition  to  dioee 
raquirad  by  Part  516  of  this  charter  and 
section  520.203  of  tliis  part,  must  I  keep 
relating  to  the  emirfoyinant  of 
messengers,  leaiuais,  or  apptantices 
under  spedd  certillcale? 


520.500  Who  is  a  student-iearaei? 

520.501  How  do  I  obtain  autlmrity  to 
employ  student-learners  at  subminimum 
wages? 

520.502  What  information  must  an 
application  to  employ  student-leamats  at 
subminimum  wages  contain? 

520.503  What  must  I  demonstrate  in  mf 
application  for  a  student-leamar 
certificate  to  receive  a  fiivorritla  review? 

520.504  When  will  authorify  to  pay 
student-learners  subminimum  wages 
become  effsctive? 

520.505  How  will  I  be  notified  that  my 
request  to  employ  student-learneis  at 
subminimum  wages  has  been  denied  and 
can  I  appeal  the  denial? 

520.506  What  is  ttte  subminimum  wags  for 
student-learners  and  what  must  I  do  to 
compfy  with  the  terms  of  my  studmt- 
learner  certificate? 

520.507  How  long  does  my  certificale 
remain  in  eSsct? 

520.508  What  raoords,  in  addition  to  those 
required  by  Part  516  of  this  chapter  md 
section  520.203  of  this  part,  must  I  keep 
when  student-learners  an  employed? 

Aathoftty:  Sec  14, 52  StaL  1062. 1064  (29 
U.S.C  214):  sees.  2-12. 80  StaL  237-244;  (5 
U.S.C  1001-1011):  52  StaL  1068,  as 
amended.  29  U.S.C  214. 


Prwtoloiw  QovminQihe  Employ— iM 

off" 


Submlnlfnuin  WagMf 

fSSOaoO   WlMtiaViel 

toll 
>  i«qi*ed  by  eecMoR  tfil  el  ttie  Fat 

lAclT 


Section  14(a)  of  the  Pair  Labor 
Studards  Act  jnovides,  in  ordsr  to 
prevent  cnttailment  of  emptojrnent 
opportunities,  fior  the  payment  of 
special  minimiim  wage  rates  to 
emplojred  as  messengers,  leamais 
(including  studeot-leaniats).  and 
apprentioes  under  qwdal  oartificatae 
issued  by  the  Dqwitnent  of  Lobar. 


(a)  A  messenger  is  a  woriosr  «dio  is 
primarily  engaged  in  delivering  letten 
and  messages  for  a  firm  ndioae  principal 
business  is  the  delivery  of  such  letters 
and  messages. 

(b)  A  learner  is  a  woricer  who  is  bring 
trained  for  an  occupation,  which  is  not 
custranarily  recognized  as  an 
apprenticeable  trade,  for  which  skiU. 
dexterity  and  judgment  must  be  learned 
and  who.  when  initially  employed. 
{Hoduces  little  or  nothing  of  value. 
Except  in  extraordinary  ciicumstanoea. 
an  emplo3ree  cannot  be  considered  a 
"learner"  once  he/she.has  acqtiired  a 
total  of  240  hours  of  )ob-re]aled  md/or 
vocational  training  with  the  same  or 
other  employeffs)  or  training  focilit3Kies) 
during  tlw  past  three  years.  An 
individual  qualifying  as  a  "leemer"  may 
only  be  trained  in  two  ({ualifying 
occupations. 

(c)  A  student-leemer  is  a  student  wrfao 
is  at  least  sixteen  yeut  of  age.  or  at  least 
eighteen  years  of  age  if  employed  in  an 
occupation  which  the  Secretary  has 
declared  to  be  particulariy  hazardous, 
who  is  receiving  instruction  in  an 
accredited  school,  college  or  imiversity 
and  who  is  employed  on  a  part-time 
basis,  pursuant  to  a  "bona  fide 
vocational  training  program"  as  defined 
in  subpart  C  of  this  part 

(d)  An  apprentice  is  a  woriur,  at  least 
sixteen  yean  of  age  uides^a  higher 
minimum  age  standard  is  otherwise 
fixed  by  law,  who  is  employed  to  learn 
a  akilled  trade  through  a  ragistared 
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•ppnodOMhlp  program.  Tninins  ii 
provided  through  structured  oQ-the-iob 
training  combined  with  •upplemenlal 
related  theoreticel  eod  technical 
instruction.  This  tem  excludes  pre- 
■ppmitioes.  trainees,  leemeri.  ajkl 
student-leemers.  The  tenns  leemer  and 
student-learner  era  defined  In  aubpert  C 
of  this  part  Standards  governing  tlie 
registration  of  apprenticeship  proorams 
are  established  and  sdministend  by  the 
U.S.  Department  of  Labor.  Employment 
and  Training  Administration.  Bureau  of 
Apprenticeship  end  Training  (BAT)  and 
era  found  in  Ragulatione.  29  CFR  Part 
29. 

(e)  Additional  terms  used  in  this  part 
era  'i^^nmii  in  subpsrt  C  of  this  pert. 


The  sppKcation  process,  tenns, 
oooditionj  and  raquireessnts  of 
certificates  and  other  OMllHS  an 
discussed  in  subperts  D  and  E  of  this 
part.  Messengers,  leemen  (excluding 
student-leernen),  end  apprentioes  era 
discussed  in  subpert  D  of  this  part  and 
atudent-laamerB  in  subpart  E  of  this 
part. 


I  keep  eitisn  eiibieMM 


■9« 


ttobeksprr 

(a)  In  addition  to  other  records 
raquired  under  the  recordkeeping 
requirements  (part  516  of  this  chapter), 
the  employer  is  required  to  keep  records 
specific  to  certificetion  under  section 
14(a)  of  the  Pair  l^sbor  Standards  Act 
All  worken  employed  under  a 
subminimum  wege  certificate  shall  be 
designated  as  such  on  the  employer's 
payroll  records.  Further  recordkeeping 
requirements  are  described  in  each 
applicable  subpart  of  this  part  (see 

§$  520.41 2  and  520.508  of  this  part). 

(b)  Employers  must  maintain  and 
preserve  all  required  records  for  at  leest 
three  yeers  from  the  last  data  of 
employment  under  a  subminimum  wage 
program.  The  employer's  copy  of  the 
application  and  the  certificete  shall  also 
be  maintained  for  three  yeers.  Such 
records  shell  be  kept  secura  and 
accessible  st  the  place  of  employment  or 
where  pajrroU  records  are  customarily 
maintained.  All  rscords  must  be 
available  for  inspection  and  copying  by 
the  Administrator. 


1520.204    Iteomeone 

I  o(  Labor's  dedelon  on  e 


520.505)  may.  within  60  days  of  that 
action  or  such  additional  time  as  the 
Administrator  may  allow,  file  writh  the 
Administrator  a  petition  for  review.  The 
decision  of  the  Administrator  becomes 
flnel  unleae  such  e  written  request  is 
timely  filed. 

(b)  Such  reouests  should  contain  a 
statsatMut  of  me  eddltional  evidence 
which  the  penon  believee  may 
materially  eflsct  the  dedsion  end 
eeteblish  thet  there  wen  reesonsbls 
grounds  for  Csilure  to  preeent  such 
evidence  during  the  original 
certification  procees. 

(c)  If  B  requeet  lor  rsooosidention  or 
review  is  granted,  the  Administrator,  to 
the  extent  it  is  deemed  appropriate,  may 
afiord  other  interested  persons  en 
opoortuni^  to  prseaot  data  and  views. 

(d)  The  Administrator  may  conduct 
aD  investi^Ktion.  which  mey  include  e 
beering.  prior  to  taking  any  action 
pursuant  to  this  pert 


No  provision  of  this  pert  or  of  any 
special  minimum  wage  certificate 
issued  thereundsr.  shell  excuse 
noncompliance  with  any  other  Federal 
or  state  Lsw  or  raunicip^  ordinance  or 
collective  bargaining  agreement 
establishing  higher  standards. 

Subpart  C—OaflnMtons 


(a)  Any  person,  applicant,  trade 

union,  association,  etc.  who  does  not 
agree  with  action  granting  or  denying  a 
certificate  (pursuant  to  §§  520.406  and 


AdntiniMtrator  meens  the 
Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standarda 
Administration,  United  States 
Depertment  of  Labor,  or  his/her 
authorized  representative. 

Appanl  inauttiy  means  the 
manufacturing  of  the  following  products 
as  referred  to  in  subpart  D  of  this  part 

(1)  Rainwear  meens  the  manunctura 
of  waterproofed  garments  and  raincoats 
from  oiled  cloth  or  other  materials, 
whether  vulcanized,  rubberised, 
cravenetted,  or  otherwise  processed. 

(2)  Leether  and  sheep-lined  clothing 
meens  the  manufacture  of  leether, 
leether-trimmed  and  sheepiined 
garments  for  men.  women  or  children. 

(3)  Women's  apparel  division  of  the 
spparel  industry  for  the  manufacture  of 

I's,  misses',  and  juniors'  drssses 
the  production  of  women's, 
misees'  and  juniors'  dresses;  waahable 
service  garments:  blouses  from  woven  or 
purchased  knit  fabric:  women's,  misses', 
children's  and  infants'  underwear. 
nightweer  and  negligees  from  woven 
febrica:  corsets  and  other  body 
supporting  garments  from  any  materialr 
infants'  and  children's  outerwear,  and 
other  garments  similar  to  them. 


(4)  Robes,  means  the  manufacture  of 
robes  from  any  woven  material  or  from 
purchased  knitted  materials,  including, 
without  limitation,  men's,  women's  and 
children's  beth.  lounging  and  beach 
robes  and  dressing  gowns. 

Appimtice  means  a  woiter,  et  leeat 
■txteen  years  of  age  unless  e  higbar 
minimum  ege  standard  is  otherwise 
fixed  by  law.  who  is  employed  to  leam 
a  aldUed  trade  through  a  registered 
epprenticeehip  program.  Training  is 
provided  through  structured  on-the-)ob 
training  oomhined  with  supplemental 
related  theoretical  and  technical 
inetnaction.  This  term  excludes  pre- 
apprantices.  trainees,  leameri,  and 
stiident-leamers.  The  terms  leemer  and 
student-leemsr  ere  defined  in  this 
subpert 

nppnnocothip  ttgfBommt  ********  a 
written  agreenkent  between  en 
epprentioe  and  either  his/her  employer, 
or  an  apprenticeship  onmmittee  ecttaig 
as  agent  far  employeria).  which  contains 
the  tsnas  end  conditions  of  the 
employment  and  training  of  the 
apprentioa. 

/Ippirenticesh4>  cooun/ttoe  meens 
those  persons  designated  by  the  sponsor 
to  act  for  it  in  the  administratian  of  the 
fta^am.  A  committee  may  be  "|oint". 
La.,  it  la  composed  of  an  equal  number 
of  reprasentstives  of  the  employees) 
and  of  the  emplojrees  repreeented  by  e 
bona  fide  collective  bargaining  agent(s) 
and  has  been  eetablished  to  conduct, 
operete.  or  administer  an  apprenticeship 
program  and  enter  into  apprenticeship 
agreements  with  apprentices.  A 
committee  may  be  "unilateral"  or  "non- 
foint"  and  shall  mean  a  program 
sponsor  in  which  s  bona  fide  collective 
beraaining  agent  is  not  a  participant 

Apprentices/lip  prognun  meens  a  plan 
containing  all  terms  and  conditions  for 
the  qualification,  recruitment  selection, 
employment  and  training  of 
apprentices,  including  sucii  matten  as 
the  requirements  for  s  written 
qtprenticeship  agreement 

BAT moana  the  Bureau  of 
Apprenticeship  and  Training, 
Empfoyment  and  Training 
Administration,  United  States 
Department  of  Labor. 

Bona  fide  vocational  training  pmgmm 
meens  a  program  authorized  and 
approved  by  a  state  board  of  vocational 
education  or  other  recognized 
educational  body  thet  provides  for  pert- 
time  employment  training  which  may 
be  scheduled  for  a  part  of  the  work  day 
or  workweek,  for  alternating  weeks  or 
for  other  limited  periods  during  the 
]reer.  supplemented  by  and  integrated 
with  a  definitely  organized  plan  of 
instruction  designed  to  teech  technical 
knowledge  and  related  industrial 
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information  given  as  a  regular  part  of 
the  student-learner's  course  by  an 
accredited  school,  coU^e,  or  university. 

Department  meens  the  United  States 
Depaijrtment  of  Labor. 

Experwnced  worker  means  a  worker 
whose  total  experience  in  an  authorized 
leemer  occupetion  in  the  industry, 
including  vocational  training,  within 
the  past  three  yeers  is  equal  to  or  greater 
than  240  hotus  or  such  other  period  as 
authorized  by  a  learner  certificate  issued 
pursuant  to  die  regulations  in  this  part 

Expermnced  worker  available  for 
employmait  means  an  experienced 
worker  residing  within  the  area  from 
which  the  plant/business  ciistomarily 
draws  its  labor  supply  or  within  a 
reasonable  commutii^  distance  of  sudi 
area,  and  who  is  willing  and  able  to 
accept  employment  in  the  plant/ 
business;  or  an  experienced  worker 
residing  outside  of  the  area  from  which 
the  plant/business  customarily  draws  its 
labor  supply,  who  has  in  fact  made 
himself  or  herself  available  for 
empfoyment  at  the  plant/business. 

FISA  meens  the  Fair  Ldxir  Standards 
Act  of  1938  as  amended  (29  U.S.C  201 
et  seq.). 

Learner  means  a  worker  who  is  being 
trained  for  an  occupation,  which  is  not 
customarily  recognized  as  an 
appcenticeable  trade,  for  which  skill, 
dexterity  and  judgment  must  be  learned 
and  who,  when  i^tially  employed 
produces  little  or  nothing  of  value. 
Except  in  extraordinary  circumstances, 
an  employee'cannot  be  considered  a 
"leemer"  once  he/she  has  acqwred  a 
total  of  240  houn  of  job-related  and/or 
vocational  training  with  the  same  or 
other  empfoya(s)  or  training  £Mdlity(ies) 
during  ths  pest  three  yeers.  An 
individual  qualifying  as  a  "leamo'"  may 
only  be  trained  in  two  qualifying 
occupations. 

Leaming  period  means  a  period  of 
time  meesured  in  work  hours  and 
vocational  training  houn  that  is 
normally  required  to  fully  train  an 
inexperienced  woricer  in  a  particular 
occupation  within  an  industry  where 
the  learner  is  employed.  The  learning 
period  will  not  exceed  240  houn  fix  any 
qualifying  occupation  except  in 
extracurdinary  circumstances  where  the 
onploy  w  draionstrates  that  the 
occupation  to  be  learned  requires  an 
extended  period  of  specialized  training. 

Men's  and  boys'  clothing  industry 
meens  the  industry  which  manufactures 
men's,  youths',  ami  boys'  suits,  coats, 
and  overcoets. 

Messenger  meens  a  worico'  who  is 
primarily  engaged  in  delivering  letten 
and  messages  foe  a  firm  whose  principel 
business  is  the  delivery  of  such  letten 
andmessagaa. 


Minimum  wage  means  the  wage  rate 
required  by  section  6  of  FLSA.  For 
purposes  of  this  part,  subminimum 
wage  rates  are  based  exclusively  On  the 
applicable  minimnm  wage  provided  by 
section  6(a)  of  FLSA. 

Recognized  apprenticeship  agency 
meens  either  a  state  apprenticeship 
agency  recognized  by  the  BAT,  or  if  no 
such  apprenticeship  agexury  exists  in  the 
state,  the  BAT. 

Roistered  apprenticeship  program  or 
agreement  means  a  program  ot 
agreement  which  h^  been  approved  by 
a  recognized  apprenticeship  agency  as 
meeting  the  bMic  standards  of 
apprenticeship  adc^ted  and  published 
by  BAT. 

Secretoiy  or  Secretory  o/La6or  maens 
the  Secretary  of  Lab(»r,  United  States 
Department  of  Labor  or  his/hOT 
authorized  representative. 

Shoe  OHmufacturing  industry  meens 
the  manufarture  or  partial  manufiairture 
of  footwear  from  any  material  and  by 
any  process  except  knitting,  vulcanizing 
of  the  entire  article  or  vulcanizing  (as 
distinct  from  cementing)  of  the  sole  to 
the  upper,  including  the  manufocturing 
of  the  following:  athletic  shoes;  boots; 
boot  tops;  burial  shoes;  custom-made 
boots  or  shoes;  moccasins:  puttees, 
except  spiral  puttees;  sandals;  shoes 
completely  rebuilt  in  a  shoe  Isctory; 
slippere.  This  term  also  includes  the 
manufacture  from  leather  or  from  any 
shoe-upper  material  of  all  cut  stock  and 
findings  for  footweer.  including  bows, 
ornaments,  and  trimming*  ft  also 
includes  the  manufacture  of  cutsoles; 
midsoles;  insoles;  taps;  lifts;  rands; 
toplifts;  bases;  shanks;  boxtoes; 
counten;  stays;  stripping;  sock  linings; 
and  heel  pads.  Shoe  manufacturing  also 
includes  the  manufacture  of  heels  from 
any  material  except  molded  rubber,  but 
not  including  the  manufacture  of 
wroodheel  blocks;  the  manufacture  of  cut 
upper  perts  for  footweer.  including 
linings,  vamps  and  quartan;  and  the 
manufacture  of  pasted  shoe  stock;  as 
well  as  the  manufacture  of  boot  cmd 
shoe  patterns.  However,  the 
manufacture  of  cut  stock  and  fintiinga  is 
included  within  this  definitfon  only 
when  performed  by  companies  engaged 
in  the  production  of  shoes  who 
incorporate  most  of  the  cut  stock  and 
findings  in  the  manufacture  of  their 
product(s). 

Sldlled  trade  means  an  apprenticeebte 
occupation  which  possesses  all  of  the 
following  characteristics: 

(1)  It  is  customarily  leemed  in  a 
practical  way  throu^  a  structured, 
systematic  program  of  on-the-job 
sup«rvised  training. 


(2)  It  is  clearly  identified  and 
commonfy  recognized  throughout  an 
industry. 

(3)  It  involves  manual,  mechanical  or 
technical  skills  and  knowledge  which 
require  a  minimum  of  2,000  hours  of  on- 
the-job  work  experience. 

(4)  It  requires  related  instruction  to 
supplement  the  on-the-job  training. 

(5)  It  is  not  merely  a  part  of  an 
apprenticeeble  occupation  and  does  not 
fall  into  any  of  the  following  categorioK 
mariceting;  sales  administration; 
administrative  support;  executive  and 
managerial;  professional  and  semi- 
profBMional  occupations  (this  categny 
coven  occupatioiu  for  which  entrance 
requirements  customarily  include 
educaticm  of  college  level). 

Standards  of  apprenticeship  meeits 
the  apprenticmhip  program  is  an 
orgaiiixed.  written  plan  embodying  the 
terms  and  conditions  of  employment, 
training,  and  supervision  of  one  or  more 
apprentices  in  the  apprenticeeble 
occupation,  which  meeta  die 
reqidrementa  established  by  BAT.  and  is 
subscribed  to  by  a  sponsor  who  has 
undertaken  to  cany  out  the  apprratice 
training  program. 

State  means  any  state  (^  the  United 
States  or  the  District  of  Columbia  or  any 
territcMy  or  possession  of  the  Uirited 
States. 

Studatt-leamer  means  a  student  who 
is  at  leest  sixteen  yeen  of  age.  or  et  leest 
eighteen  yeen  of  age  if  employed  in  an 
occupetion  which  the  Secrete^  hes 
detJared  to  be  particulariy  haatrdous, 
who  is  receiving  instruction  in  an 
accredited  school,  college  or  university 
and  who  is  employed  by  an 
establishment  on  a  part-time  basis, 
pursuant  to  a  bona  fide  vocational 
training  program. 

Subminimum  wage  meens  the  rataa 
which  may  be  paid  under  temporary 
authorization  or  under  certificate  as 
provided  by  section  14(a)  of  FLSA  and 
this  part 

Vocational  Trainiag  Program.  See 
"Bona  fide  vocational  training 
program". 

Wage  and  Hour  Division  meens  the 
Wage  and  Hour  Divisfon.  Employment 
Standards  Administration.  United  States 
Department  of  Labor. 


(Eichiding  Studant-Laamws),  and 


15X0.400   Who  are 


The  terms  messenger,  leemer.  end 
apprentice  are  defined  in  subpart  C  of 
thispart 
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fSIO.401    Ara  Hwr«  any  tnduatrtaa, 

,  Mc  ttMl  do  not  QueMy  foes 

I  SI  SUDflHnifllUfll  WSQSO  T 

(a)  Ceitificatas  to  employ  messengen 
at  submiiiimuin  wages  are  available  to 
only  those  eatablishmenlx  engagsd  in 
the  business  of  providing  messsngsr 

/ice,  i.e.,  the  delivery  of  letters  and 
Requests  for  such  certificates 
are  uniformly  denied  to  applicants 
whose  principal  business  purpose  is  not 
the  delivery  of  messagas  and  letters. 

(b)  All  applications  for  special 
certificates  suthorizing  the  employment 
of  learners  at  subminimum  wage  rates  in 
the  manufacture  of  products  in  the 
following  industries  shall  be  denied 
(definitions  for  all  listed  activities  can 
be  found  in  subpart  C  of  this  part): 

(1)  in  the  appaiel  industry: 
(i)  Rainwear 

(ii)  Leather  and  aheep-lined  clothing 
(iii)  Women's  apparel  division  of  the 
apparel  industry  for  the  manufacture  of 
women's  misses',  and  juniors'  dresaaa; 
(iv)  Robes 

(2)  Shoe  manufoctiuing  industry 

(3)  Man's  and  boys'  clothing  inaustiy. 

(c)  No  certificates  will  be  granted 
authorizing  the  employment  of  learners 
at  subminimum  wage  rates  as 
homeworkers;  in  maintenance 
occupations  such  as  guard,  porter,  or 
custodian;  in  office  and  clerical 
occupations  in  sny  industry;  or  in 
operations  of  a  temporary  or  sporadic 
nature. 

(d)  Authorization  to  employ 
apprentic9s  at  subminimum  wages  will 
only  be  granted  if  permitted  by  the  BAT 
regulstions  (29  CFR  Part  29). 

isaasos    HowdoloMalnauthorttylo 


I  at  suMnifMiNiiii  \ 

(a)  Empfoyers  wishing  to  employ 
messengers,  learners,  or  apprentices  ss 
defined  in  subpart  C  of  this  part  st 
subminimum  wages  must  apply  for 
authority  to  do  so  from  the 
Administrator  at  the  Wage  and  Hour 
Division's  Regional  Office  having 
administrative  jurisdiction  over  the 
geographic  area  in  which  the 
employment  is  to  take  place.  To  obtain 
the  address  of  the  Regional  Office  which 
services  your  geographic  area,  please 
contact  your  local  Wage  and  Hour  Office 
(under  "Department  of  Labor"  in  the 
blue  pages  of  your  local  telephone 
book). 

(b)  In  the  case  of  messengers,  such 
spplication  may  be  filed  by  an  employer 
or  group  of  employers.  Preferential 
consideration  will  be  given  to 
applications  filed  by  groups  or 
organizations  which  are  deemed  to  be 
representative  of  the  interests  of  a.  whole 
industry  or  branch  thereof. 


%  B3mi403   Wliat  Nwomieliof)  la  leQuiiad 
wnan  applyinQ  for  auoiofily  to  pay  I 
vie  fMnHnufii  wa^e  T 

(a)  A  separate  application  must  be 
madie  for  eech  plant  or  establishment 
requesting  authorization  for 
easplojrment  of  messengers  and/or 
laanars  st  subminimum  wages,  on  the 
official  form  furnished  by  the  Wage  and 
Hour  Division,  containing  all 
information  required  by  the  form 
including: 

(1)  InnoToation  concerning  efforts 
made  by  the  applicant  to  obtain 
experienced  woiicers  in  occupation(s) 
for  which  learners  are  requested; 

(2)  The  occupations/industry  in 
which  the  messengerfs)  and/or 
leamer(s)  are  to  be  empfoyed; 

(3)  A  statement  explaining  wrhy 
employment  of  messengeris)  and/or 
leamers(s)  at  subminimum  wages  is 
needed  to  prevent  curtailment  of 
employment  opportunities; 

(4)  "nie  numtier  of  mesaangeri  and/or 
learners  the  applicant  anticipatea 
employing  at  subminimum  wages  under 
special  certificate; 

(5)  If  requesting  authorization  for  the 
emplo)rment  of  leemers  at  subminimum 
wrages  for  a  learning  period  greater  than 
240  hours,  information  pertinent  to  the 
extraordinary  circumstances 
necessitating  such  s  request  While  each 
such  requeat  will  be  considered  on  its 
own  merit,  it  is  anticipated  that  such 
authorizations  would  be  limited  to 
occupations  requiring  an  extended 
period  of  specialized  training; 

(6)  The  number  of  measengers  and/or 
learners  hired  at  subminimum  wages 
during  the  twelve-month  period  prior  to 
maki^  application; 

(7)  'Total  number  of  nonsupervisory 
workers  in  the  particular  plant  or 
establishment  for  which  a  certificate  is 
reouested; 

(8)  The  number  of  experienced 
workers  in  the  learner  occupations  and 
their  straight-time  average  hourly 
earnings  during  the  last  payroll  period 
and  the  corresponding  payroll  period  in 
the  prior  year,  and 

(9j  The  tjrpe  of  equipment  to  be  used 
by  leerners. 

(b)  For  spprentices,  the  employer  or 
apprenticeship  committee  must  submit 
a  copy  of  the  registered  apprenticeship 
prooam.' 

(c)  Any  applicant  may  also  submit 
such  sdditional  information  as  may  be 
pertinent.  Applications  which  foil  to 
provide  the  information  required  by  the 
form  may  be  returned  to  the  applicant 
with  a  notation  of  deficiencies  and 
without  prefudice  against  submission  of 
a  new  or  revised  application. 

(Tha  infbrmatioD  collection  rBquimnants 
onntairwH  in  paragraphs  (a),  (b)  and  (c) 


approved  by  tlie  OfiRoe  of  Management  and 
Budget  under  control  munbM'  1215-0102.) 


fsauos    What  muet  I  danMoalrala  In  my 
I  for  a  meeeeiiQar,  taamsr ■  or 
I  caftfficala  to  raoaivea  I 


(a)  The  application  must  demonstrate 
that  a  certificate  is  necessary  in  order  to 
prevent  the  curtailment  of  opportimitiea 
tor  amploymenL 

(b)  Tne  issuance  of  a  messenger  and/ 
or  learner  certificate  must  not  tend  to 
create  unfair  competitive  labor  coat 
advantages  nor  have  the  effect  of 
impairing  or  depressing  wage  rates  or 
working  standards  of  experienced 
workers  performing  work  of  a  like  or 
comparable  character  in  the  indiutry. 

(c)  Abnormal  labor  conditions  such  as 
a  strike,  lock-out,  or  other  similar 
condition,  must  not  exist  at  the  plant  or 
eatablishment  for  which  s  messenger 
and/or  leamw  certificate  is  requested. 

(d)  It  must  be  shown  that  an  adequate 
supply  of  qualified  experienced  workers 
is  not  available  Cor  employment  in  those 
occupations  for  which  authorization  to 

Cy  •ubminimiun  wages  to  leemers  has 
sn  requested;  that  the  experienced 
woricacs  presentiy  employeid  in  the  plant 
or  establishment  in  occupetions  in 
which  learners  are  requested  are 
afibrded  an  opportunity,  to  the  fulleat 
extent  possible,  for  full-time 
employment  upon  completion  of  the 
learning  period;  and  that  learners  are 
available  for  employment. 

(e)  Reesonable  efforts  must  have  been 
made  to  recruit  workers  paid  at  least  the 
minimum  wage  in  those  occupations  in 
which  certificates  to  employ  learners  at 
subminimum  wages  have  been 
requested.  This  includes  the  placement 
of  an  order  with  the  local  State  or 
Territorial  Public  Employment  Service 
Office  (except  in  possessions  where 
there  is  no  such  office)  not  more  than 
fifteen  days  prior  to  the  date  of 
application.  Written  evidence  from  such 
office  that  the  order  has  been  placed 
shall  be  submitted  by  the  employer  with 
the  application. 

(f)  Tne  occupation  or  occupations  in 
which  learners  are  to  receive  training 
must  involve  a  sufficient  degree  of  skill 
to  necessitate  an  appreciable  learning 
period. 

(g)  An  apprenticeship  program  must 
conform  with  or  substantially  conform 
with  the  standards  of  apprenticeship  as 
defined  in  subpart  C  of  this  part 

(h)  There  miist  be  no  serious 
outstanding  violations  involving  the 
employee(s)  for  whom  a  certificate  is 
being  requested  nor  any  serious 
outstanding  violations  of  a  certificate 
previously  issued,  nor  any  serious 
violations  of  the  FLSA  which  provide 
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reasonable  grounds  to  conclude  that  the 
terms  of  a  certificate  may  not  be 
complied  with,  if  issued. 


§S20i40S 
lamappqfmg 


I  notfty  my  I 
for  a  ooriMcalB  to  employ 

at  auominlmum 


Upon  making  application  for  a 
messenger  and/or  learner  certificate  or 
for  rencrwal  thereof,  an  employer  shall 
post  a  copy  of  the  first  page  of  the 
completed  application  form  in  a 
conspicuous  place  in  each  department 
of  the  plant  or  establishment  where  be/ 
she  proposes  to  employ  messengers 
and/or  learners  at  subminimum  wage 
rates.  Such  notice  shall  remain  posted 
until  the  application  is  acted  upon  by 
the  Administrator. 

(The  inibniiation  ooUaction  requiraments 
contained  in  paragraphs  (a),  (b)  and  (c)  were 
approved  by  tiie  Office  of  Managemnit  and 
Budget  under  control  number  121S-0192.) 

§880.408   Whal  happana  onoe  I  hewe 
aubmldad  nqr  raquaet  for  auMwteaMon  lo 
pay  maeeaiiQera,  laemarst  ori 
auDmlfilmum  vMoae 7 


(a)  All  applications  submitted  for 
authorization  to  pay  wages  lower  than 
those  required  by  section  6(a)  of  the 
FLSA  will  be  considered  and  acted 
upon  (issued  or  denied)  subject  to  the 
conditions  specified  in  §§  520.403  and 
520.404  of  this  part 

(b)  If,  in  the  case  of  messengers  and/ 
or  learners,  available  information 
indicates  that  the  requirements  of  this 
part  are  satisfied,  the  Administrator 
shall  issue  a  special  certificate  which 
will  be  mailed  to  the  employer.  If  a 
special  certificate  is  denied,  the 
employer  shall  be  given  written  notice 
of  the  denial.  If  a  messenger  and/or 
learner  certificate  is  denied,  notice  of 
such  denial  shall  be  mthout  prejudice 
to  the  filing  of  any  subsequent 
application. 

(c)  If,  in  the  case  of  apprentices,  the 
apprenticeship  agreement  and  other 
available  information  indicate  that  the 
reqiiirements  of  this  part  are  satisfied, 
the  Administrator  shall  issue  a  special 
certificate.  The  special  certificate,  if 
issued,  shall  be  mailed  to  the  employer 
or  the  apprenticeship  committee  and  a 
copy  shall  be  mailed  to  the  apprentice. 
If  a  special  certificate  is  denied,  the 
employer  or  the  apprenticeship 
committee,  the  apprentice  and  the 
recognized  apprenticeship  agency  shall 
be  given  written  notice  of  the  denial. 
The  employer  shall  pay  the  apprentice 
the  minimum  wage  applicable  under 
section  6(a)  of  the  FLSA  from  the  date 
of  receipt  of  notice  of  such  denial. 


f5ao.407   Whatlaihei 
formaeaangafs  ami  artwl  muet  I  do  la 
comply  wMh  the  tanne  of  any  oortMealaT 

(a)  A  messenger  certificate,  if  issued, 
shall  specify: 

(1)  llie  subminimum  wage  rate  of  not 
less  than  95  percent  of  the  applicable 
minimum  wage  required  by  section  6(a) 
of  the  FLSA;  and 

(2)  The  effective  and  ejqpiration  dates 
of  the  certificate. 

(b)  The  employer  shaU  post  a  copy  of 
the  messenger  certificate  during  its 
efEsctive  period  in  a  conspicuous  place 
where  it  can  be  readily  seen  by 
employees. 

(c)  No  messoiger  shall  be  hired  under 
a  messenger  cer^cate  while  abnormal 
labor  conditions  such  as  a  strike,  lock- 
out, or  other  similar  condition,  exist. 

f«0.40S  What  la  the  aubfrtnimum  wage 
forlaaniaraand  what  must  I  do  to  comply 
wnBi  tha  lama  of  n^f  oartHloaleT 

(a)  All  learner  certificates  shall 
specify: 

(1)  The  subminimum  wage  rate  of  not 
less  than  95  percent  of  the  applicable 
minimum  wage  required  by  section  6(a) 
oftiieFLSA; 

(2)  The  number  or  proportion  of 
leemers  authorized  to  be  employed  on 
any  one  day, 

(3)  The  occupations  in  which  learners 
may  be  employed; 

(4)  The  authorized  learning  period  of 
not  more  than  240  hours,  except  in 
extraordinary  situations  as  discussed  in 
S  520.403;  and 

(5)  The  effective  and  expiration  dates 
of  the  certificate. 

(b)  Leemers  properly  hired  prior  to 
the  date  on  which  a  learner  cntificate 
expires  may  be  continued  in 
employment  at  subminimum  wage  rates 
for  the  duration  of  their  authorized 
learning  period  under  the  terms  of  the 
certificate,  even  though  the  certificate 
may  expire  before  the  learning  period  is 
completed. 

(c)  The  employer  shall  post  a  copy  of 
the  leamOT  certificate  during  its  effective 
period  and  thereafter  uintil  all 
authorized  learners  have  completed 
their  learning  period(s).  The  certificate 
shall  be  posted  in  a  conspicuous  place 
in  each  department  of  the  plant  where 
learners  are  to  be  employed. 

(d)  No  learners  shall  be  hired  imder 
a  leamer  certificate  if,  at  the  time  the 
employment  begins,  experienced 
workers  capable  of  equaling  the 
performance  of  a  woriter  of  minimiim 
accepteble  skill  are  available  for 
employment  Before  hiring  leamen 
during  the  effective  period  of  the 
certificate,  the  employer  shall  place  an 
order  for  experienced  workers  with  the 
local  Stete  or  Tenitorisl  Public 


Employment  Sovice  Office  (exoapt  in 
possessions  where  there  is  no  such 
office)  or  have  such  an  active  ocdar  on 
file.  Written  evidaaoce  that  an  ocdar  has 
been  placed  or  is  on  active  file  shall  be 
maintained  in  the  employer's  records. 

(e)  No  leamer  shall  oe  hired  under  a 
leamer  certificate  while  abnormal  Unr 
conditions  such  as  a  strike,  lock-out  or 
other  similar  condition  exist  in  the  plant 
or  establishment 

(f)  For  each  individual  leamer.  dw 
numbm  of  hours  of  previous 
emplojrment  and  hcnirs  of  vocational  or 
similar  fecility(ies)  training  must  be 
deducted  from  the  authorized  learning 
poiod  if  within  the  past  three  years  the 
leemer  has  been  emplojred  or  received 
vocational  training  in  a  given 
occupation  and  industry. 

(g)  If  experienced  workers  are  paid  on 
a  piece  rate  basis,  learners  shall  be  paid 
at  least  the  same  piece  rates  as 
experienced  workers  employed  on 
similar  work  in  the  plant  and  shall 
receive  earnings  based  on  sudi  piece 
rates  whenever  such  «aming«  exceed 
the  subminimum  wage  rates  permitted 
in  the  certificate. 


fSaO.400    WhanwM 


t»P^ 


andaihaliat 
n»tlt 

(a)  An  ^)prenticeahip  program  y/hkh 
has  been  ruistered  with  a  repognized 
apprenticeudp  agency  shall  constitute  s 
temporary  special  certificate  authorizing 
the  employment  of  an  apprentice  at  the 
wages  and  under  the  conditions 
specified  in  such  program  until  a 
special  certificate  is  issued  or  denied. 
This  temporary  authorization  is, 
however,  conditioned  on  the 
requirement  that  within  90  days  from 
the  beginning  date  of  employment  of  the 
apprentice,  the  employer  or  the 
apprenticeship  committee  shall  send 
one  copy  of  each  apprenticeship 
agreement,  with  evidence  of 
registration,  to  the  appropriate  Regional 
Office  of  the  Wage  and  Hour  Division. 

(b)  The  wage  rate  specified  by  the 
aj^ienticeship  program  becomes  the 
special  minimum  wage  rate  that  must  be 
paid  unless  the  Administrator  issues  a 
certificate  modifying  die  terms  and 
conditions  of  employment  of 
apprentices  at  special  minimniti  wages. 

§620,410   Howkmgdooaamaoaongar, 

affect? 

(a)  Messenger  and/or  leamer 
certificates  may  be  issued  for  a  period 
of  not  longer  than  one  year. 

(b)  Each  special  apprentice  certificate 
shall  specify  the  conditions  and 
limitations  under  which  it  is  granted, 
including  the  {Periods  of  time  during 
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which  cubmininiuin  wage  rates  may  be 
paid  punuant  to  a  registered 
appranticaship  program. 

(c)  No  cartificata  may  be  issued 
retroactively. 

(d)  The  Administrator  may  amend  the 
provisions  of  a  certificate  when 
necessary  to  correct  omissions  or  defocts 
in  the  original  certificate  or  reflect 
changes  in  this  part 


fSM.411    Deeea 

t  of  auDiMneviufii 


(a)  Application  for  renewal  of  a 
messenges  and/or  learner  certificate 

^ihall  be  made  on  the  same  form  as 
described  in  this  section  and  emplojrees 
shall  be  advised  of  such  renewal 
application  in  the  same  manner  as 
explained  in  §  520.405.  No  efiisctive 
messenger  and/or  learner  certificate 
sliaii  expire  until  action  on  an 
application  for  renewal  shall  have  been 
filially  determined,  provided  that  siich 
spplication  has  been  properly  executed 
in  accordance  with  the  requirements, 
and  filed  with  and  received  by  the 
Administrator  not  less  than  fifteen  nor 
mora  than  thirty  da3rs  prior  to  the 
expiration  date.  A  final  determination 
■Mans  either  the  granting  of  or  initial 
denial  of  the  application  for  renewal  of 
a  measenger  and/or  learner  certificate, 
or  withdrawal  of  the  application.  A 
"properly  executed  application"  is  one 
whicn  contains  the  complete 
information  required  on  the  form,  and 
the  required  certification  by  the 
applicant. 

(b)  A  renewal  certificate  will  not  be 
issued  unless  there  is  a  clear  showing 
that  the  conditions  set  forth  in  section 
520.404  of  this  part  still  prevail. 


f82a4lt   1MielracefdB,lnaddMonla 
thoee  raqulrad  by  Part  516  o(  thte  ciMplar 
and  section  520203  of  IMS  part  muat  I  keep 
I  lo  Vie  avepMyieafit  of  i 

.ori 


(a)  Each  worker  employed  as  a 
messenger,  learner,  or  apprentice  under 
a  certificate  shall  be  designated  as  such 
on  the  employer's  payroll  records.  All 
such  messengers,  learners,  or 
apprentices  shall  be  listed  togethor  as  a 
separate  group  on  the  payroll  records, 
with  each  messenger's,  learner's,  or 
spprentice's  occupation  being  shown. 

(d)  At  the  time  feamen  areliired.  the 
employer  shall  also  obtain  and  keep  in 
his/her  records  a  statement  signed  by 
each  employee  shoMfing  all  applicable 
experience  which  the  learner  had  in  the 
employer's  industry,  including 
vocational  training,  during  the 
preceding  three  yeen.  The  statement 
shall  contain  the  dates  of  such  previous 


employment,  names  and  addnsses  of 
employen,  the  occupation  or 
occupations  in  which  the  learner  was 
engaged  and  the  types  of  products  upon 
which  the  learner  worked.  The 
statement  shall  also  contain  information 
concerning  pertinent  training  in 
vocational  training  schools  or  similar 
training  facilities,  including  the  dates  of 
such  training  and  the  identity  of  the 
vocational  school  or  training  facility.  If 
the  learner  has  had  no  applicable 
experience  or  pertinent  training,  a 
statement  to  that  effect  signed  by  the 
learner  shall  likewise  be  kept  in  the 
employer's  records. 

(c)  The  emplo]rer  shall  maintain  a  file 
of  all  evidence  and  records,  including 
any  correspondence,  pertaining  to  the 
filing  or  cancellation  of  job  orden 
placed  with  the  local  State  or  Territorial 
Public  Employment  Service  Office 
pertaining  to  {ob  ordere  for  occupations 
to  be  performed  by  leamera. 

(d)  Every  employer  who  employs 
apprentices  under  temporary  or  special 
certificates  shall  preserve  for  three  years 
from  the  last  effective  date  of  the 
certificate  copies  of  the  apprenticeahip 
program,  apprenticeship  agreement  and 
special  certificate  under  which  such  an 
apprentice  is  employed. 

(e)  Every  apprenticeahip  committee 
which  holds  a  certificate  under  this  part 
shall  keep  the  following  records  for  each 
apprentice  under  its  control  and 
supervision: 

(1)  The  apprenticeship  program, 
apprenticeship  agreement  and  special 
certificate  under  which  the  apprentice  is 
employed  by  an  employer. 

(2)  'The  cumulative  amoimt  of  work 
experience  gained  by  the  apprentice,  in 
order  to  establish  the  proper  wage  at  the 
time  of  his/her  assignment  to  an 
employer,  and 

(3)  A  list  of  the  employen  to  whom 
the  spprentice  was  assigned  and  the 
period  of  time  he/she  worked  for  each 
employer. 

(l)  The  records  required  in  this 
section,  including  a  copy  of  the 
application(8)  submitted  and  any  special 
certiricata(s)  issued,  shall  be  kept  and 
made  available  for  inspection  for  at  least 
three  yean  from  the  expiration  date  of 
the  ceitificate(s). 

Subpart  E — Student-Lafnara 


1520.500  Wholaai 

The  term  student-learner  is  defined  in 
subpart  C 

1520.501  How  do  I  obtatn  authortty  to 


must  apply  for  authority  to  do  so  frtun 
the  Administrator  at  the  Wage  and  Hour 
Division's  Regional  Office  having 
administrative  jiuisdiction  over  the 
geographic  area  in  which  the 
employment  is  to  take  place.  To  obtain 
the  address  of  the  Regional  Office  which 
services  your  geographic  area,  please 
contact  yoiu-  local  Wage  and  Hour  Office 
(under  "Department  of  Labor"  in  the 
blue  pages  of  your  local  telephone 
book). 

(b)  Application  must  be  made  on  the 
official  form  furnished  by  the  Wage  and 
Hour  Division  and  must  be  signed  by 
the  employer,  the  appropriate  school 
official  and  the  student-learner.  A 
separate  application  must  be  filed  by  the 
employer  for  each  student-leamarihe 
employer  proposes  to  employ  at 
subminimum  wages. 

(Tba  infannation  collection  requirements 
contained  in  paragraph  (b)  were  approved  by 
the  OfRce  of  Management  and  Budget  under 
control  number  1215-0192.) 


(590,502   Wnal  bifonnaBefi 
loeinploy 


(a)  Employen  wishing  to  employ 
student-leamen  St  subminimiun  wages 


Student-leemer  applications  must 
contain: 

(a)  A  statement  clearly  nittHning  the 
vocational  training  program  and 
showing,  particularly,  the  processes  in 
which  the  student-leemer  will  be 
enoaged  when  in  training  on  the  job; 

(b)  A  statement  clearly  outlining  the 
school  instruction  directiy  related  to  the 
job: 

(c)  The  total  niunber  of  worken 
employed  in  the  establishment; 

(d)  "rhe  number  and  hourly  wage  rates 
of  experienced  worken  employed  in  the 
occupatidn  in  which  the  student-laamer 
is  to  be  trained: 

(e)  The  hourly  wage  rate  or 
progressive  wage  schedule  which  the 
employer  proposes  to  pay  the  student- 
learner. 

(f)  The  age  of  the  student-learner; 

(g)  The  period  of  employment  training 
at  subminimum  wages; 

(h)  The  number  of  houn  of 
employment  training  a  week  and  the 
number  of  houn  of  achool  instruction  a 
week; 

(i)  A  certification  by  the  appropriate 
school  official  that  the  student  named 
on  the  application  form  will  be 
receiving  instruction  in  an  accredited 
school,  college,  or  univenity  and  will  be 
employed  punuant  to  a  bona  fide 
vocational  training  program,  as  defined 
in  subpart  C  of  this  part  The 
certification  by  the  school  official  must 
satisfy  the  following  conditions: 

(1)  Tlie  application  must  be  properly 
executed  in  conformance  with  S  520.501 
of  this  subpart: 
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(2)  The  employment  training  must 
conform  with  the  provisions  of 

§  520.503  (a),  (c),  (d),  and  (g)  and 
paragraphs  (a)  and  (c)  of  §  520.506; 

(3)  The  occupation  must  not  be  one 
for  which  a  student-learner  application 
was  previously  submitted  by  the 
employer  and  a  special  certificate  was 
denied  by  the  Administrator. 

(The  information  collection  requirements 
contained  In  paragraphs  (a),  (b).  (c).  (d),  (e), 
(0.  (g),  (h)  and  (i)  were  approved  l^  ttw 
Office  of  Management  and  Budget  under 
control  number  1215-0192.) 


(})  The  issuance  of  such  a  certificate 
would  not  tend  to  prevent  the 
development  of  apprenticeship 
programs  in  accordance  «vith  the 
regulations  applicable  thereto  (subpart 
D  of  this  part)  or  would  not  impair 
established  apprenticeship  standards  in 
the  occupation  or  industry  involved; 
and 

(k)  The  numbm-  of  student-leamen  to 
be  employed  in  one  establishment  is  not 
more  than  a  small  proportion  of  its  work 
force. 


fS20M3    WhelmustI 


In  my      iS20J04   WhanvMnMiotltytopay 


to  raeeive  a  favoiable  levlewT 

Each  student-leemer  application  must 
demonstrate  that 

(a)  The  training  program  under  which 
the  student-learner  will  be  employed  is 
a  bona  fide  vocational  training  program 
as  defined  in  subpart  C  of  this  part; 

(b)  The  employment  of  the  student- 
leemer  at  subminimum  wages 
authorized  by  the  special  cotificate 
must  be  necessary  to  prevent 
curtailment  of  opportunities  for 
employment 

(c)  llie  student-leamer  is  at  leest 
sixteen  yean  of  age,  or  at  least  eighteen 
yean  of  age  if  employed  in  any 
occupation  which  the  Secretary  has 
declared  to  be  particulariy  hazardous 
(see  part  570,  subpart  E,  of  this  chapter, 
but  note  the  specific  exemptions  for 
student-leamen  in  several  of  the 
orders): 

(d)  "rhe  occupation  for  which  the 
student-leemer  is  receiving  preparatory 
training  requires  a  sufficient  degree  of 
skill  to  necessitate  a  substantial  learning 
period: 

(e)  The  training  is  not  for  the  purpose 
of  acquiring  manual  dexterity  and  high 
production  speed  in  repetitive 
operations: 

(f)  The  employment  of  a  student- 
leamer  will  not  have  the  effect  of 
displacing  a  worker  employed  in  the 
establishment 

(g)  The  employment  of  the  student- 
leamen  at  subminimum  wages  must  not 
tend  to  impair  or  depress  the  wage  rates 
or  working  standards  established  for 
experienced  workns  for  work  of  a  like 
or  comparable  character; 

(h)  Toe  occupational  needs  of  the 
commtmity  or  industry  warrant  the 
training  of  student-leamen; 

(i)  There  are  no  serious  outstanding 
violations  of  the  provisions  of  a  student- 
leamer  certificate  previously  issued  to 
the  employer,  or  serious  violations  of 
any  other  provisions  of  the  FLSA  by  the 
employer  which  provide  reesonable 
grounds  to  conclude  that  the  terms  of 
the  certificate  would  not  be  complied 
with,  if  issued; 


(a)  Certification  by  die  appropriate 
school  official  on  an  ^plication  for  a 
special  student-leamer  certificate  shall 
constitute  a  te^^>orary  authorization. 
This  temporary  authorization  is 
efiective  from  the  date  such  application 
is  forwarded  to  the  Wage  and  Hour 
Division  in  conformance  with  $  520.501. 

(b)  At  the  end  of  30  days,  this 
application  shall  become  the  permanent 
special  student-leamer  certificate 
unless,  after  review,  the  Administrator 
denies  the  application,  issues  a 
certificate  witii  modified  tnms  and 
conditions,  or  expressly  extmds  the 
period  of  review.    - 

1520,506    How  wM  I  be  nomad  that  my 
requeet  to  empley  aludenl  laJhiais  at 


(a)  If,  after  review,  an  application  is 
denied,  notification  of  denial  will  be 
made  to  the  appropriate  school  official, 
the  employer  and  the  student.  This 
notification  will  occur  within  30  days 
following  the  date  such  application  was 
forwarded  to  the  W^e  and  Hour 
iMvision,  unless  additional  time  for 
review  is  considered  necessary  or 
appropriate. 

(b)  If  additional  time  for  review  is 
considered  necessary  or  appropriate,  the 
proper  school  official,  the  employer, 
and  the  student  shall  be  so  notified.  To 
the  extent  feasible,  the  Administrator 
may  provide  an  oppcwtunity  to  other 
interested  peraons  to  present  data  and 
views  on  the  application  b^ore  denying 
a  special  student-leamer  certificate. 

(c)  Whenever  a  notification  of  denial 
is  mailed  to  the  employer,  such  denial 
shall  be  without  prejudice  to  any 
subsequent  application,  except  under 
the  circumstances  refisned  to  in 
§520.502(1X3). 

(d)  Section  520.204  of  this  part 
describes  the  procedures  for  requesting 
reconsideration  of  a  decision  to  grant  or 
deny  a  certificate. 


1520.506 

for 

comply  with  Me 


What  le  ttw  subminimum 


ofaiy 


Ida  la 


(a)  The  special  minimum  wage  rate 
{mid  to  student-leamen  shall  be  not  leas 
than  75  percent  of  the  applicable 
minimum  under  section  6(a)  of  the 
FLSA. 

(b)  Compliance  with  items  listed  for 
favorable  review  of  a  student-leamw 
application  (§  540.503)  must  be 
demonstrated. 

(cKl)  The  number  of  houn  of 
emplo]rment  training  each  week  at 
subminimum  wages  punuant  to  a 
certfficate.  when  added  to  the  hoius  of 
school  instruction,  shall  not  exceed  40 
houn.  except  that  authorization  may  be 
granted  by  the  Administrator  for  a 
greater  number  of  houn  if  found  to  be 
jiistified  by  extraordinary 
circumstances. 

(2)  Yfben  school  is  not  in  session  on 
any  school  day,  the  student-leamer  mqr 
work  a  number  of  houn  in  addition  lo 
the  weekly  houn  of  employment 
training  authorized  by  die  cartificalB: 
provided. 

(i)  The  total  houn  worked  shall  not 
exceed  8  houn  on  any  such  day.  and 

(ii)  A  notation  shall  be  made  in  the 
employer's  records  to  the  effect  that 
school  not  being  in  session  was  the 
reeson  additional  houn  were  worked  on 
such  day. 

(3)  During  the  school  tenn.  when 
school  is  not  in  session  for  the  entire 
week,  the  student-leamer  may  work  at 
his/her  emplojrment  training  a  ntunber 
of  houn  in  the  week  in  addition  to  those 
authorized  by  the  certificate;  provided. 

(i)  The  total  houn  shall  not  exceed  40 
houn  in  any  such  week,  and 

(ii)  A  notation  shall  be  made  in  the 
employer's  records  to  the  efiisct  that 
school  not  being  in  session  was  the 
reason  additional  houn  were  worked  in 
such  week. 

(d)  A  special  student-leamer 
certificate  shall  not  constitute 
authorization  to  pay  a  subminimum 
wage  rate  to  a  student-leamer  in  any 
week  in  which  he/she  is  employed  for 
a  number  of  houn  in  addition  to  the 
number  authorized  in  the  certificate, 
except  as  provided  in  paragraphs  (c)(1), 
(2).  and  (3)  of  this  section. 

1520.507 
lin 


How  lonQ  doee  nsy 


(a)  A  special  student-leamer 
certificate  shall  be  effective  for  a  period 
not  to  exceed  the  length  of  one  school 
year  unless  a  longer  period  is  found  to 
he  justified  by  extraordinary 
circumstances.  These  circumstances 
must  be  explained  in  detail  at  the  time 
of  application.  While  each  such  request 
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will  b«  cnnsiderad  on  ita  own  marit.  it 
is  antlcipeted  that  auch  authorizations 
would  b«  limited  to  occupations 
nquiring  an  extended  period  of 
speciallMd  training: 

(b)  No  certificate  shall  authorixe 
employment  training  beyond  the  data  of 
graduation. 


(c)  No  special  student-Is 
certificate  may  be  issued  retroactively. 


fS10.6M   Wlialreeofda.inaddMonto 
■wee  raqulrad  by  Part  Sit  of  Ma 
and  aectlon  SMiMS  ol  Ma  part  nmal  I 


Any  worker  employed  as  a  student- 
shall  be  identified  as  such  on  the 


Cyroll  records,  with  each  student- 
liner's  occupation  and  rate  of  pay 
being  shown.  Notations  should  be  made 
in  the  employer's  records  when 
additional  hours  are  worked  by  reasoi 
of  school  not  being  in  seasion. 

(FR  Doc  97-^2009  Filed  12-8-97: 8:45  am] 
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Part  IV 

Securities  and 

Exchange 

Comtnission 


17  CFR  Parts  230,  239,  270,  and  274 
Technical  Revisions  to  the  Rules  and 
Forms  Regulating  Money  Market  Funds; 
Rnal  Rule 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parte  230,  238, 270  and  274 
)  Nee.  S3-747f;  IC-«2tt1;  S7-ai 


Mi 
RMSS36-AE17 

Technlcai  Revielone  to  ttw  Rulee  and 
I  Mine  neBUWDng  money  Menwi 


f.  SecuritiM  and  Exchange 
ConuniMioD. 
ACTION:  Pinal  rulw. 

tUMMARY:  TheCommiMion  is  adopting 
amendmants  to  ralaa  and  fbims  under 
the  Securities  Act  of  1933  and  the 
Investment  Company  Act  of  1940  that 
govern  money  marlwt  funds.  Technical 
amendments  to  rule  2a-7  under  the 
Investment  Company  Act  of  1940.  the 
rule  regulating  money  market  funds, 
among  other  things,  revise  terminology 
used  in  the  rule  to  reflect  comnum 
market  usage  and  resolve  certain 
interpretive  issues  under  the  rule. 
Amendments  to  the  advertising  rules 
applicable  to  money  market  funds, 
among  other  things,  clarify  the  formula 
used  by  money  mariwt  funds  to 
calculate  yield. 

DATES:  Effecpve  Date:  The  rule  and  form 
amendments  adopted  in  this  Release 
will  become  efiective  Felvuary  10, 1908. 
ComfiJiance  Date:  See  Section  in  of  this 
RsloMe. 


roa  niinMBi  iirmmation  cowtact: 

David  P.  Mathews.  Senior  Coiuisel. 
Office  of  Regulatory  Policy.  (202)  942- 
0690.  Division  of  Investment 
Management.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Mail  Stop  10-2.  Washington.  D.C 
20549. 


TAIiy  eanoWMATIOII:  The 
Securitias  and  Exchange  Commission 
("Commission")  is  adopting  terhnical 
amendments  to  rule  2a-7  (17  CFR 
270.2a-7l  ("rule  2a-7"  or  the  "rale") 
under  the  Investment  Company  Act  of 
1940  (IS  use  80a-l.  et  tea.]  ("1940 
Act"),  the  rule  governing  tlie  operations 
of  money  market  funds  f'funds").'  The 
Commission  is  adopting  conforming 
amendments  to  rules  2a41-l.  12d3-l. 
17a-9  and  31a-l  under  the  1940  Act  (17 
CFR  270.2a41-l.  270.12d3-1.  270.17a-« 
and  27a31a-l|  to  reflect  the 
amendments  to  rule  2a-7.  The 
Commission  also  is  adopting 
amendments  to  rule  4S2  (17  CFR 


230.482]  under  the  Securities  Act  of 
1933  (15  use  77a.  et  aeq.]  ("1933  Act") 
and  rule  34b-l  under  the  1940  Act  (17 
CFR  27a34l>-ll;  and  to  Forms  N-IA  (17 
CFR  239.15A  and  274.11A].  N-3  (17 
CFR  239.178  and  274.11b]  and  N-4  (17 
CFR  239.17b  and  274.1  lc|. 

L  Techaical  Amendmenls  le  Kale  Sa-7 

A.  Background 

On  March  21, 1996.  the  Commission 
adopted  amendments  to  rule  2e-7  under 
the  1940  Act  ("1996  Amendments")  to 
tighten  the  rule's  risk-limiting 
conditions  imposed  on  tax  exempt 
money  marlwt  funds  and  to  address  the 
treatment  under  the  rule  of  certain 
instruments,  such  ss  asset  becked 
seciuities.^  These  risk-limiting 
conditions  include  requirements  that  a 
fund  limit  itself  to  investing  in  high 
quality  securities '  and  that  the  fimd's 
portfiolio  beldiversified.^  After  the 
adoption  of  the  1996  Amendments, 
industry  participants  raised  numerous 
questions  concfloning  the  application  of 
the  amendments  in  difiiBrent  contexts. 
The  Commission  thereafter  suspended 
the  compliance  date  of  certain  of  the 
1996  Amendments  pending  the 
proposal  and  adoption  of  terhnical 
amendments  to  address  these  concerns.' 

On  December  10. 1996.  the 
Commission  issued  a  release  proposing 
technical  amendments  to  rule  2a-7 


>  RaviiioM  to  RulM  ft«|ttlMij«  Mowjr  MariH* 
Pwndfc  hi¥iif  t  Cofway  Act  Ukmm  Na  21S37 

P4m.  21,  ises)  |8i  ra  issss  (Mv.  n.  issm 

rWiliiii  21S37n  Vatmm  oUmtwIm kiImI.  all 
I  to  th*  "teas  AmtuAmtnW  to  thi* 
I  ■•  to  rate  2»-7  M  adofilaii  to  1 
X1S37.  YW  trmfUmmm  iteto  for  lb*  tSSS 
itonlaim-7\ 
1 01  tocaalnl  iMseoeMBls.  Sm  tMifio 


>T1w  partfoUo  or  cawlit  <|iiaiity  proviiiaiw  oflke 
mte  fmnOy  UbM  Kiwte  to  tovMtoMBli  ia  U.S. 

I  mciuMm  thai  pMMMl  toialaal 


"•bfiU*  mcwMm**  w  <MliMd  bjr  dM  Mte.  S« 


pM^aph  (c)0)  of  rate  2»-7.  m 
rportfolto  qoiOlty 


■  UnteM otlMrwiM  notod.  all  nlwuai  to  "rate 
2S-7.  M  •■■ntted."  or  any  paiasia[ih  of  tha  rate, 
will  ba  to  17  CPIt  27a2»-7  aa  — aadad  by  (bia 


'  or  "cradil  onaiity 
atondarda").  "EUgfbte  aacurity^  U  i\%\\\\\  to 
parayapb  (aXlO)  of  rate  2a-7.  ••  mmJiJ 
«Tba  dltrawtHcltoe  piiwtetoea  of  tha  rate 

bail  tba  MMUl  of  aaaola  thai  a  lad  My 
Itoai' 
[  Of  aaaata  thai  toay  ba  aiib|acl  tocradH 
,  mtth  aa  teltars  of  cradit  or  pala. 
pfoyidad  by  Iba  aaaM  ciadit  aabaacaaMat  providar. 
Saa  pawyapb  (cM4)  of  rate  2»-7.  aa  Miiiiil 
r  ditranificaltea  ataMlMda-n. 

>  Raviaiona  to  Rutea  Itag>la«i4  Moeay  Marital 
Puoda.  In  uliaiiil  Cotopany  Act  Kilim  Na  2213S 
(Al«.  13. 19SS)  |S1  Pit  427S8  (Ai«.  IS.  ISSSM.  Tba 
Cnawitaaton  wiapandad  tba  ISSS  AaMndaaoU' 
ooiapHaaoa  date  for  ratea2a-7.2a41-l.  12d»-I  and 
31a-l  undar  tba  19«0  Act  (17  CFK  27a2a-7, 2a41- 
1.  I2d>-1  Md  31a-l|.  Tba  cam^iuK*  data  wm  aol 
aiiapandad  «ritb  laapact  to  tba  adoptioa  of  rate  17a- 
9  uad«  tba  ISM  Ad  (17  CFR  270. 1 7a-0)  and  tba 
199S  Atoaadtoaala'  laatehaii  of  tha  ratea  and  fanaa 
rateHag  to  aHMMy  laarbal  hind  diadoaara. 
ad»ailtetog  aod  raportiag. 


("Proposing  Release").^  The  proposed 
amendments  %vould:  (1)  codinr  certain 
interpretive  views  expressed  by  the 
Division  of  Investment  Management;^ 
(2)  revise  terminology  used  in  the  rule 
to  reflect  common  market  usage;  (3) 
modify  certain  of  the  1996  Amendments 
so  that  the  rule's  treatment  of  certain 
instruments  (e.g.,  guarantees)  more 
closely  reflects  the  treatment  of  those 
instruments  by  the  financial  markets; 
and  (4)  make  certain  other  twrhniral 
corrections.  The  Commission  also 
proposed  amendments  to  clarify  the 
Commission's  advertising  rules 
raoaiding  how  mon^  maricet  funds 
calculate  current  ]deld  and  represent 
short-term  total  return  In  confunction 
with  current  yield  quotations. 

The  Commission  received  comments 
on  the  i»oposed  amendments  from 
seventeen  commenters.  including  nine 
mutual  hmd  complexes.*  Commenters 
supported  the  proposed  technical 
amendments  to  nue  2a-7,  and  suggested 
further  amendments  to  certain 
provisions  of  the  rule  primarily  relating 
to  the  treatment  of  asset  becked 
securities.  Most  commenters  that 
addressed  the  proposed  smendments  to 
the  Commission's  advertising  rules 
relating  to  money  mariwt  fund  yield  and 
total  return  generally  supported  them. 
The  Commission  is  adopting  the 
technical  amendments  substantially  as 
proposed,  with  certain  modifications 
that  reflect,  in  part,  many  of  the 
commenters'  suggestions.  The 
Commission  also  is  establishing  a  new 
compliance  date  for  the  1996 
Amendments,  as  further  amended  by 
the  terhnical  amendments  adopted  in 
this  Releese.* 

B.Ductution 

1.  Guarantees 

a.  Definition  of  "Guarantee".  Rule  2a- 
7  currently  characterises  certain  isatures 
that  enhance  the  credit  or  litiuidity  of 
portfolio  securities  as  "puts"  and 
"unconditional  puts."*o  To  clarify 


•Tackaiicd  RavWoaa  to  tba  Rntea  and  FoaM 
r  Marital  Fiuda.  toi  nlaiMe 
r  Act  Rateaaa  No.  223S3  (Dae  10. 1S9S)  (SI 
FR  SSSn  (Doc  IS,  ISSSlI  ("Prapoato«  Rateaaa"). 

^Saa  Invaataaaot  Company  laadlato  (pub.  avaU. 
May  9.  1996). 

*  Tba  caauMol  teltan  aad  a  aununaty  of  tha 
ooaHMBta  praparad  by  tba  Coeuniaaioa  staff  ara 
avaUahte  to  tba  public  Mid  «■  lacludad  to  PUa  Na 
S7-2S-9e. 

*Tha  aaw  coHplianoa  date  ia  dtaciiaaad  infra  to 

"^  TflLBoftbiar 


"Tba  ISSS  Amandmaato  daOaad  a  "put"  aa  tha 
right  to  aail  a  apariBad  undariyiag  aacurity  within 
a  apadftad  pariod  of  tiflM  al  a  apacUted  axaRiaa 
prtoa  that  awy  ba  add,  tianalanad  or  aaiiyiad  oely 
with  tba  lUMterlyiag  aacurity.  An  "uncooditiaaal 
put"  waa  rlaHnad  aa  a  put  (including  any  guarantaa. 
finanrial  guaraalaa  (bond)  inaunnca.  lattar  of  cradit 
or  aiadlar  uncooditional  cradit  anhancamant)  that 
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terminology  used  in  rule  2a-7,  the 
CcHunission  proposed  to  replace  these 
terms  with  a  new  term — "guarantee" — 
that  would  incltide  a  wiiie-range  of 
arrangements  designed  to 
unconditionally  support  the  cradit  tit 
the  issuer  of  a  setnirify.' '  Commenters 
generally  supported  ute  proposed 
amendments,  which  the  Cimimission  is 
adopting  substantially  as  proposed.  ■' 
b.  CndH  Subettb^m.  Since  1986, 
rule  2a-7  hes  permitted  a  fund  to  rely 
exdusivdy  on  the  credit  quality  of  me 
Issuer  of  an  "unconditional  «lMM»wi 
faeture"  in  delennining  whedier  a 
security  meets  the  rule's  oedit  qualify 
standards.!' The  1096  Amsadments  also 
permitted  a  fond  to  exclude  from  the 
rule's  issuer  diversification  standaids  a 
securify  subfect  to  an  unconditional 
demend  iseturu  provided  by  a  person 
that  does  not  control,  or  is  not 
controlled  by  or  under  nturniMy^  control 
with,  the  issuer  of  the  securify  ("non- 
I")."*  Reflected  in  diis 


"T  "^ ' '•* "^T  rnHlj  ■nil  liriili  In  Uii 

svaot  ol  dateill  to  pajraant  of  prudpal  or  iotoMal 
OB  tba  undariyiag  aacurity.  Saa  pata^apha  (aXlS) 
and  (aN2r)  of  rate  2a-7.  as  adopted  t^  dia  1996 


"SaaFiapoal^ 


tuprai 


.etm.7t 


"  Undar  tba  aaw  daOAtian,  a  guHaalaa  to  aay 
wnrwndittonal  ohiiaation  of  a  paraoe  olfaar  than  tba 
iaauar  of  tba  aacurity  to  undartafca  to  pay.  upon 
praiiintai  iiS  by  tba  bokter  af  tba  gatoMlaa  (if 
laqulrad).  priocipal  ploa  aocniad  iatoraal  wban  dua 
upoa  dafaulL  Paiagwpfc  (aNl5)  of  rate  2a-7.  m 
amandad.  to  ordar  to  paraut  giiarantnaa  that  are 
payabte  at  any  tima.  tha  rnmmlwIoH  baa  ajfaniaatad 
a  laquiianaot  to  thapropoaad  dallnitioa  thai  tba 
iaauar  of  tba  piaiaataa  ba  oblifalad  to  pay  upon 
dafaull  "at  a  apacifiad  time."  Tba  Coouniaaian  abo 
ia  adopting  aaiandniants  to  the  credit  quality  and 
divarai8calioa  ptoviaiaiB  of  tba  rale  to  inootponto 
tba  aaw  lerai  "guarantaa,"  aa  diicuaaad  infra  to 
Sactiona  t.B.l  b.  and  c.  of  thi*  Relaaae.  The 
daflnitioo  of  "guarantee"  i*  for  puipoaaa  of  rute  2a- 
7  only,  and  it  not  intended  to  have  any  effect  oe 
the  status  of  thaae  investments  under  other 
provisions  of  the  1940  Act  or  under  other  fadaral 
aacurities  laws. 

"  See  Acquisition  and  Valuation  of  Certain 
PottfDiio  Inatraments  by  Registered  Inveatmeol 
Companiea.  Investment  Company  Act  Release  No. 
149S3  (Mar.  12.  1986)  151  FR  9773  (Mar.  21.  1986)). 
A  "demand  feeture"  means  (i)  a  feature  exercisable 
either  (A)  at  any  time  on  no  more  than  30  calendar 
days'  notioa,  or  (B)  at  spadfiad  intervals  not 
axcaading  397  calendar  days  and  upon  no  mora 
than  30  calendar  days'  notice:  or  (iij  a  feature 
permitting  the  holder  of  an  asset  backed  security 
unoonditioiially  to  receive  principal  and  interest 
within  397  ratendar  days  of  making  demand.  An 
"unconditional  demand  faature"  is  a  demand 
feature  that  by  iu  terms  would  be  readily 
axerdaabie  to  tha  event  of  a  default  in  payment  of 
prindpel  or  interest  on  the  underlying  security  or 
aaoiritiaa.  See  paragraph*  (aKS)  and  (a)(26)  of  rate 
2a-7,  as  amended. 

■*Under  the  1096  AmendmenU.  a  security  subject 
to  an  uncooditional  demand  feature  from  a  person 
to  a  control  reiationahip  with  the  Issuer  of  the 
aacurity  (i.e..  one  that  controls,  is  controlled  by  or 
under  nommnn  control  with  the  issuer)  ramaina 
aubied  to  the  issuer  diversification  standards  to 
ordar  to  raduoa  a  fund's  exposure  to  credit  riafcs 
praaaiiled  by  a  aingte  actmomic  enterprise.  See 


* 

approach  is  the  recognition  that  the 
holder  of  a  seciuify  typically  relies 
exclusively  on  the  credit  qiulify  of  the 
issuer  of  the  unconditional  demand 
feature  in  'l«»HHjiig  to  invest  in  the 
sectuify. 

In  addititm  to  rnihanfing  credit 
qualify,  money  market  funds  also  rely 
on  demand  features  to  shorten  the 
maturities  of  edjustaUe  rate  secuzftM  or 
provide  a  souroe  of  liquidify.i'  Because 
of  the  signiflnanoe  of  demand  feetures  to 
a  money  maiket  fond's  aUllfy  to 
malntsfn  a  stabis  net  asset  value,  die 


1906  Amendments  fnrffaar  provided  diet 
a  demand  fa^ure  is  not  eUgiUe  fior  fond 
investment  unless  (i)  The  demand 
feeture  (or  the  issuer  erf  the  demend 
feature)  is  rated  by  an  NRSRO  ("Ratii^ 
Rsquirement");'*  and  (ii)  errai^saienls 
are  in  place  far  a  fund  holding  a  securify 
subject  to  e  demend  feeture  to  be  given 
notice  in  the  eveot  of  a  dbaoge  in  the 
identify  of  the  issuer  of  the  demand 
feature  ("Notification  Requirement"). 

The  Commission  proposed  to  extend 
these  provisions  to  odier  types  of 
guarantees  conuncmly  held  by  funds, 
such  ss  bond  insurance,  letters  of  audit 
and  similar  imrirMwliH^nsI  guarantees.''' 
Like  securities  sul^ect  to  imconditional 
demand  liatfures.  securities  suhfect  to 
guarantees  typically  trsde  on  the  basis 
of  the  credit  of  the  guarantor,  rather 
then  the  issuer.  Commenters  strongly 
supported  the  proposed  amendments, 
whidi  the  Commission  is  sdopting  as 
proposed.'* 


Relaaae  21S37.  tupn  note  2.  at  nB.42-47  aad 
accompanying  laxt 

■'Tax  exempt  fund*,  for  example,  typically  invoat 
in  long-term  adjustdbte  rate  aecuritie*  subj-id  to 
demand  faatuiea.  Tha  totaraat  rates  on  thwe 
securitiaa  periodically  adjust  to  reflect  shon^erm 
lataa.  The  demand  faaturea  permit  fund*  to  demand 
paymaot  of  the  aacurity  at  relatively  abort  intervals, 
and  if  unconditional,  also  larve  to  enhance  credit 
quality — thus  providing  the  basis  for  making  the 
aacurities  eligible  for  money  market  fund 
tovaatment 

"*"NRSRO"  is  the  acronym  used  in  rule  2a-7  to 
stand  for  a  "nationally  recognized  statistics!  rating 
organization."  Saa  paragraph  (aXl7)  of  rule  2a-7,  m 
amended.  NRSROs  are  da^gnated  a*  such  by  the 
Commiaaion's  Division  of  Market  Rqgulation 
through  the  no-action  letter  procaaa  fcR'  purpoaaa  of 
the  Commission's  net  capital  rute  (17  CFR 
240.15C3-1I. 

"Propoaing  Relaaae,  supra  note  6,  at  niL  S-16 
and  accompanying  taxL 

■<  See  paragraphs  (cKSXUi)  (determination  of 
whether  a  security  meets  (be  rule's  credit  quality 
standards  may  be  based  apcclusively  on  the  credit 
quality  of  the  security's  guarantee):  (c)(4Xi) 
(eoccludiog  sacuritie*  sub^  to  guarantaa*  froa 
non-cootroUad  parson*  firom  tha  rule'*  iaauar 
divaraification  atandard*);  (aXlO)(Ui)(A)  (axtendii^ 
the  Rating  Raquiramant  to  guarantaea);  (aXlOXiiiXB) 
(extaQding  tha  Notification  ^uirament  to 
guarantaa*);  and  (aXl6)  (definition  of  "guarantaa 
iasued  by  a  non-cootroUed  person")  of  rule  2a-7, 
a*  amended.  The  amended  rule  also  permits  a  fiind 
that  holds  a  aacurity  subjed  to  a  guarantee  and  a 
cooditiooal  demand  feature  to  substitute  the  ratii^ 


Under  the  rule  as  smended.  s  fm\t\ 
holding  a  securify  subject  to  s  guarantee 
(as  defined  in  the  rule)  may  refy 
exclusively  on  the  oedit  mialify  of  the 
issuer  of  the  guarsntee  in  detanninii^ 
wdiether  the  security  meets  the  rule's 
cradit  qualify  standards.'*  In  ^dditiout 
securities  sid^ect  to  guarantees  issued 
by  non-oontrcdled  persons  are  not 
subject  to  the  rule's  issuer 
diver^Icetion  standards.* 

c.  Rating  Requitmnent  for  GuoiujilBes. 
The  1996  Amendments  praduded  funds 
finmi  investing  in  securitias  subject  to 
demend  feehues  (whetfaar 
iinrtintUHninel  or  oooditional)  diat  have 
not  received  a  shert-tsrm  leti]^  fmn  «i 
NRSRO.  The  Commission  proposed,  in 
11^  (rfits  proposal  to  asifewl  (hs  rule's 
trsetment  of  unooaditkmal  dsmand 
features  to  all  guarsntses.  to  extend  #w 
Rising  Requiremant  to  guerenteea. 
stibject  to  osstain  excqitiaas.'' 
Commenten  generally  supported  dis 
proposal.  wfakA  die  Cooraiissioo  is 
adopting  substantiaUy  as  proposed. 

under  rule  2e-7,  es  awM^HiMt.  idl 
guarsntees  must  be  retod  by  en 
NRSRO.»  except  (i)  a  guarsntee  issued 
by  a  person  that,  dirscdy  or  indiracdy, 
controls,  is  controlled  by  or  is  undar 
common  control  with  the  issuer  <if  the 
securify  sul^ect  to  the  guarantee.^}  0i)  a 
guarantee  with  ren>ect  to  a  repurchase 
agrsemsnt  ("repo")  that  is  coliatareliaed 
fuUy.M  (iii)  a  guarantee  issued  by  die 


of  tba  guamMaa  for  tba  laliag  of  tba  uadar^FbM 
aacurity.  Panpapb  (cX3XivXQ  of  rate  2a-7,  m 

'—"■*•■*  ^ '-^— !•  -irti  Ibt  ammdail  niia. 

bowevar.  a  find  amat  alao  ooMidar  Iba  ialii«  of  tba 
coadHiooal  rlawand  hature  to  aeahti^  tba  crada 
quality  of  tba  entire  instrumeot 
(cXSXivKA)  of  rate  2a-7.  as  ameodadT 

••Parapiqtb  (cXSXiii)  of  rute  2a-7.  a* 

»Panff»pk  (cX4Ki)  of  rute  2a-7. 
Guaranlaaa.  bowavar.  are  aafatsd  to  tba 
and  damaod  laaluia  divarsificatfae 
pm^tfbM  (cX4XiU).  (cX4XiT)  Mid  (cKS)  of  rute 
7.  a*  aatondad.  A  aacurity  au^ad  to  a  . 
diat  ia  provided  by  a  paraaa  to  a  coatral 
raiadonabip  with  the  iaauar  of  tba  aacurity  ranaina 
aubjed  to  ttie  rate'*  isauer  divarsificatiaa  atandarda. 
See  paragnpha  (aXl6)  (dafinitioa  of  "guanBlae 
iaaued  by  a  noo<antrolted  paraoo")  and  (cX4Xi)  of 
rute  2a-7,  aa  amaiMted. 

"  Propoaiiig  Rateaaa.  nipra  note  6,  at  nn.  17-24 
and  accompanying  laxL 

"  Paragrafdi  (aXlOXiiiXA)  of  rute  2a-7.  a* 
amended.  Unlike  tha  1996  AmaodBianU,  which 
required  a  abort-term  rating,  tha  amended  rute 
allow*  any  rating  from  an  NRSRO  to  catisfy  tba 
Rating  RaquiionenL 

"Paragraph  (aXlOXUiXAXD  of  lute  2a-7.  aa 
amended.  Ilw  Commission  propoaad  to  exclude 
this  type  of  guarantee  bom  the  Rating  RaquiraMaet 
bacauae  a  guarantor  that  guarantees  aacuritiaa 
iaaued  by  a  parsoo  in  a  control  ralatiooahip  with  tha 
guarantor  may  not  be  in  the  business  of  lending  its 
credit,  and  such  a  requirement  may  be  burdanaoae 
and  result  in  a  diminished  supply  of  high  quality, 
eligible  securities  available  for  money  market  fiind 
tovestment. 

"Paragraph  (aXlOXiuXAX^)  of  rute  2a-7.  m 
amended,  llie  CommiaaioD  hu  relaxed  the  Ratii^ 
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U.S.  Gov8nunent.23  or  (iv)  •  guannlM 
not  relied  upon  for  quality,  matuil^  or 
liquidity  purposes.^*  Cooditional 
dconand  foaturM,  which  are  not  within 
the  definition  oft  "guarantee"  under 
dm  asMnded  rule,  are  not  sub{act  to  the 
KatiiM  Raquirement.^ 

d.  Demand  Featunt  and  Guaiantam 
Not  BalM  Upon.  The  1096 
Amendments  permitted  a  fund  that  ia 
not  relying  on  ■  particular  put  to 
diatafard  that  put  for  purpoaes  of 
niaellim  rule  2a-7'a  put  and  denund 
faatura  divwsiflcation  standards.  The 
Commission  is  revising  the  rule  to 
extend  this  provision  to  guarantees,  and 
to  expand  the  provision  to  permit  funds 
to  disregard  a  demand  fiaatiire  or  a 
guarantee  that  is  not  relied  upon  to 
satisfy  the  rule's  cradit  quality  or 
maturity  standards,  or  far  liquidity,  for 
all  purposes  under  the  nUe.™ 

2.  Diversification  and  Credit  Quality 
Standards  Applicable  to  Issuers 

a.  Second  Tior  Securities.  Rule  2a-7 
puwides  that  a  taxable  fund  may  not 
Ul»eB>  Bore  than  one  percent  of  its  total 
aaaets  in  second  tier  securities  issued  by 
a  aiogle  iaauer.'*  In  the  caae  of  tax 


I  to  pMraalMa  of  M^M 
I  tn  "cMmmmUmd  hilly."  Om  mwwn>» 

I  raly  on  iincoatfillaaal  pnta 

r)  »tth  tmuomU  to  * 


Ihae  «em  day.  Th*  putt 

OONU  b*  IMitiMj  if  ■  l«90  GOIIBlM|M(ty'*  OMit 

tUmiantmd  or  to  unm  ibmt  Iwi  CMh 
.  Tha  immn  et  ■mwiilllliieri  piite  wtth 
fM|MCt  to  tni  NpoB  M9  typAoUly 


Stao  ■  wyolhil  U  "colli— llwit  fcfly"  riiwJy 
kM  ri0BiacMl  Hotociiea  fcoB  tha  ri*k  of  ■ 
couatorpwly'a  Mtaull  or  iaaolvaacy.  raqulriaf  pals 
(at  gMMBtoM)  of  Midi  lapos  to  b*  latod  «vo«ld  add 
lioto  addMiaMl  protocitoa.  Md  could  caM*  hmda 
^.f  fc  Hf  t  tn-fftfti-fi^  — llinrt  nf  Hqiilrtlty 
whim— It  8m  infia  Swttoa  LB.2.b.  of  thto 
WtUtn  (twt— ill  olwpw  that  m  -rnlllwllwd 
hajy"). 
^  Pw^apli  UKlOMiaXAX  J)  of  rate  2a-7.  i 
1 M*  in/ta  SocUoB  I.B.2.*.  of  this  r 
I  by  tba  U.S. 


J. 

»  Psnyaph  (cX9)  of  rate  2*-7.  M  aaModad:  M* 
dso  fi0a  SacUoo  LB.l.d.  of  this  RaisM*  (daoaad 
iHevss  and  guaranlass  ool  rsUad  upon). 

"  A  cooditlaBal  daaMlid  fMlufs  is  soy  dsmand 

hatufs that  is  potsn  imcooditfcMal  d— isnrl  hatuiai 

I  (aXS)  of  rate  2»-7.  as  aoModsd. 

I  (cXS)  of  rate  2a-7.  as  amswdad.  A 
kind  holding  aacuftltes  siibiact  to  dsMand  faaturaa 
or  guamaaas  thai  H*  aot  boing  faitod  upon  for 
oadit  quaUty.  Batmity  or  bqiiidily  «aal  aaUbUah 
wrttlaa  procaduiaa  rsqulriag  pariwUc  ra> 
a^ahialtenaofthtedatarminartnw  Paragraph 
(cXaXU)  of  r«te  2a-7.  as  aoModsd.  ^uods  are  not 
roquirad  to  astabllsh  procaduraa  coooaming 
damand  hahiiai  and  gaarantasa  not  raliad  upon  if 
thay  do  not  hold  such  InstriMnants.  U. 

"A  "socood  tiai  mauity"  is  an  oUgibte  sacurily 
thai  U  not  a  lirsl  liar  sacurily.  Para^aph  (aX22)  of 
rute  2a-7.  aa  amandad.  "First  liar  sacurittea"  ara  |i) 
sacuritias  that  havo  raoalvad  short-lann  dabt  latlngi 
in  Iha  highaat  catagory  fctn  Iha  rw|uisits  NKSROk 
(U)  coaapavabte  unralad  sacurittea:  (lU)  tacuriitea 


exempt  funds,  this  one  percent 
limitation  on  investments  in  second  tier 
securities  appliea  only  to  second  tier 
"conduit  securities"  that  are  issued  by 
mimidpalities.  but  whose  ultimate 
obligors  are  not  government  or 
mimidpal  entitiea."  The  Commission  is 
adopting  the  proposed  amendments  to 
the  rule  that  clarify  that  theae 
limitationa  are  not  applicable  to  a 
security  that  ia  guarantaed  by  a  non- 
controlled  person.)!  Securities  subject  to 
guarantees  j^om  non-controUed  persons 
are  subject  only  to  the  rule's  guarantee 
and  demaiMl  faatura  diversification 
standards. '3 

b.  RBpurchaae  Agreements.  Rule  2a-7 
permita  a  fund  to  'Mook-through"  a  repo 
to  the  underlying  collateral  and 
disregard  the  counterparty  in 
determining  compliance  with  the  rule's 
diversiflcatioo  standards  if  the 
obliaadoD  of  the  countarparty  ia 
"coUateraliaad  fullv."  The  1096 
Amendments  sougnt  to  define 
"coliateralixed  fuUv"  to  limit  the 
collateral  to  that  which  could  be 
liquidated  promptly  even  in  the  event  of 
baiikruptcy  of  the  counterparty. 

Because  of  questions  concerning  the 
treatment  of  caah  and  other  types  of 
collateral  not  specifically  edonesed  in 
the  1996  Aneiidments.  the  Commission 
proposed  to  revise  the  "look-through" 
provisions  of  the  rule  to  focus  on  the 
treatment  of  the  npo  under  applicable 
insolvency  law  rauier  than  exouaively 
on  the  type  of  collateial.  Under  the 
proposed  amendments,  a  repo  would  be 
"collatecaliaad  fuUy "  if  (i)  the  collatafal 


Id(hr) 
I  aacufittea.  Parayafih  (aKl2)  of  rate  2a- 
.  'ItequiaMa NRSROa"  iimi  (i)  any 
~  nra  iaauad  a  rating  with  I 
to  a  aacuflty  or  claas  of  dabt  obUgMioas  of  an  i 
or  (ii)  if  oa^  oaa  NRSRO  hM  iaaaad  a  rH^  with 
laapatt  tu  a  MLUiHy  ui  Ums  uf  datit  obUgMkinaaf 
H  teBMT.  that  NKSHa  Paf^nph  (aX>1)  ofnUa  2n- 
7.  aa  Mnandid 
""Cooduit  sacuritiaa"  ars  issued  to  finanoa  noo- 
I  pioteciJ.  such  as  pri 
iadoMtiaidi 


Saa  paragraph  (aX?)  of  rute  2a-7.  m 
IdaBnitteaof* 


Vttv 
iute2n-7.  aa 


security"). 
(cXHXiXC)  (»  and  12)  of  tute  2»-7. 
Rule  2a-7  also  limiu  a  taxabte  hind 
ipt  hind  to  investing  io  mora  than 
of  total  aaaals  in  second  Iter  saeurtltes 
V  ooeduM  sacurtttes  laaoactlvaiy 
quaUty  teat").  Pm^efk  (cX3XU)  of 
aandad  (portfolio  quallly 

Uar  sacuritiaa).  The  saianrtmanti 
do  not  sake  nibatanlive  rhsngsi  to  the  Hve  peroaot 
quaUly  toat  Thus,  a  taxabte  hud.  for  axaa&pie. 
could  not  invest  mors  than  Svo  percent  of  iu  total 
aaaels  In  second  Iter  aecurlltes  subbed  to  a  second 
Iter  daanad  fMSnra.  The  amaodmants.  howevsr, 
lanigBniia  die  rute  laid  to  induda  the  &«•  paroent 
qnalily  leal  in  parapaph  (cX3)  of  the  rute.  which 
addiaeaea  portfolio  quaUty  slandartte.  raittar  than 
para^ph  (cX4).  which  addrewai  divwriflcatioB 
siandartis. 

»  Par^aphs  (cX4XUU  and  (cX4Kl«)  of  rate  2»- 
7,aai 


consists  entirely  of  cash.  Government 
securitiaa.  or  other  seinirities  that  are 
rated  in  tjie  highest  rating  catagory  by 
the  requisite  NRSROs,  and  (ii)  upon  an 
event  of  insolvency  with  respect  to  the 
seller,  the  repo  qualifies  under  a 
provision  of  applicable  inaolvency  law 
providing  an  exclusion  firom  any 
"general  stay"  of  creditors  rights  against 
thesellar.» 

Commenters  suf^Mirted  the  propoeed 
levisioos.  but  three.  ooBmentars  uigad 
that  the  rule's  langnags  bo  modified  to 
refsr  to  an  "automatic  stay"  mtfaer  than 
a  "general  stay."  Theae  coaunentan 
pointed  out  that  even  repoa  protected 
from  autom^ic  stajrs  under  Isderal 
insolvflocy  law  may  be  sub|ect  to  a 
oouit-efdered  gaoaial  stay  obtained  by 
the  Sccuritiea  Inveator  Protectioa 
Cocpatation  ("SIPC')  or  the  Federal 
Dapcwit  Inaurance  Corporelion 
V'VDKT').  Becauae  no  proviaion  of 
inaohrency  hwr  protects  a  puwAaeer  of 
a  repo  from  such  orders,  the  propoeed 
amendments  might  have  {nechided 
money  market  frmds  from  rel]ring  on  the 
rtde's  "look-through"  provision  mr  most 
repos.  even  though  it  is  the  policy  of 
both  SIPC  (as  to  farokar-dealer 
counterpartias)  end  FIHC  (aa  to  honk 
counterparties)  generally  to  allow  the 
prompt  liquidatian  of  repoa  in 
insolveiMry  proceedings  ** 

The  Commission  is  adopting  the 
propoeed  amendments,  revised  in  part 
to  reflect  the  conunenlers'  suggestions." 
The  Commission  notes  that,  under  the 
reviaed  rule,  a  fimd  entering  into  a  repo 
collateralized  by  Government  secmrities 
(which  moat  are)  shoidd  be  able  to 
conclude  that  tlw  repo  qualifies  for 
"look-through"  traetment  (assuming  the 


B.alB 
I  acoompanying  taxL 

**Tba  tJniled  Slalaa  BMkruplcy  Coda  (11  U.S.C 
SSal  protocis  oartain  repos  fron  the  antaaaalic  stay 
provtelon.  but  ptovidaa  that  SIPC  may  obtain  a 
court  order  barring  the  doeeoul  of  repo  tranaartinns 
with  ■Mnbarbrokar-daalar  firms.  As  s  aaOar  of 
policy,  howevar,  SVC  hoeot*  repoa  and  allows 
thair  llqutdatiow  under  tooat  drcumatanoa*.  See 
Utter  «iatod  February  4.  ISSS.  from  Michael  E.  Don. 
Deputy  Geoaral  Countal  of  SIPC.  to  Robert  A. 
PortDoy.  Deputy  Executive  Director  and  Genanl 
Counsel  of  the  Public  Sacuritise  Aasodaboa.  nXC 
as  coBsarvalor  or  tacaivar  far  Inaolvaat  depoailaijp 
inetittttions.  simlkriy  hae  the  ability  to  avoid 
ooiitiacta  aniarad  into  by  auch  inatitutions.  but  may 
not  avoid  tianafars  of  property  in  connection  with 
repoa  under  moat  dicumatancee.  See  12  U.S.C 
lS21(eX8KA).  (Q  and  (Dh  FDIC  Statement  of  PoUcy 
on  Qualified  Financial  Contractt  (Dec.  12, 1089). 

»  Paa^niph  (aXSXiv)  of  rule  28-7.  m  amended. 
Coounenters  alao  aoggaalad  that  the  lagct  of  Ikte 
provision  rafK  only  to  aBpltcaMa  "faderal'' 
ineolveacy  tew.  Ahhoupi  repoe  entered  into  by 
hmda  typteally  involve  duuieetic  connterpertiee 
■uhjact  to  ftdaial  inaolvency  tew.  Ibnda  may  enter 
into  repoa  with  nan-U.S.  coantwpartlee  that  are  not 
■ubtert  to  federal  ineolvency  laws.  Therefore,  the 
amamted  rate  rnntinwas  to  apply  to  any  appUcabte 
insolvency  tew. 
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other  requirements  of  the  rule  are  met), 
while  funds  wishing  to  enter  into  repos 
using  less  traditional  forms  of  collateral 
may  rely  on  opinions  of  bankruptcy 
counsel.^ 

c.  Rounded  Securities.  Money  market 
funds  often  invest  in  "refrmded 
securities."  vdiich  are  securities  the 
payment  fior  which  is  funded  and 
secured  by  Government  securities 
placed  in  an  escrow  account  Rule  2a- 
7  penoits  a  fund  to  "look-through" 
rounded  securities  to  the  es(ao«ved 
Government  securities  in  detmmining 
its  ctnnpliance  v^th  the  rule's  issuer 
diversification  standards  under  certain 
conditions.^  One  condition  cx>ntained 
in  the  1996  Amendments  required 
certification  by  an  independent  public 
accountant  that  the  escrowed 
Government  setnirities.  or  any 
subsequent  substitution  of  the  escrowed 
setnirities,  woidd  satisfy  all  payments  of 
principal,  interest  and  applicable 

iiremiums  on  the  refunded  securities 
collectively,  the  "accountant's 
cntification").  The  Proposing  Release 
noted  that  NRSROs,  in  rating  refunded 
securities,  typically  require  an 
independrat  third  party  to  make  the 
aame  determination.^*  Therefore,  the 


**  In  addition,  a  money  markat  hind  must 
evaluate  the  repo  countarpaity's  credttwortfaineea  in 
order  to  iBiniiniae  the  risk  that  money  namket  hinds 
will  aniar  into  repoe  with  peitiee  that  preeaot  a 
sarioiu  riak  of  becoming  involved  in  bukraptcy 
prnieeilliigi  The Commiaaion previously pubUshad 
a  reteaae  setting  forth  the  conditions  under  which 
the  Oiviaion  of  Inveetment  Management  would  not 
raoonimand  anforcemant  action  under  section 
12(dX3)  of  the  1940  Act  [IS  U.S.C  80e-12(dH3)] 
(limiting  hind  investments  in  certain  securitiee- 
reteled  busineeses)  if  an  in  veatmant  company 
entered  iiuo  a  repo  with  persons  imgagnd  in 
securities-reteled  businesses.  Securitias  Trading 
Pladices  of  Regi  stared  Investment  Companiee, 
Invettmeal  Company  Act  Release  No.  1300S  (Feb. 
2, 19S3)  (4S  FR  S824  (Feb.  9. 1»a3)}  ("Repo 
Reteese").  Among  other  things,  the  Repo  Release 
requires  that  the  repo  be  "hilly  coUataralizad."  The 
definition  of  "hilly  oollataralixed"  in  the  Repo 
Raleeee  does  not  include  all  of  the  conditioos  in 
rule  2a-7.  A  money  market  hind  entering  into  a 
repo  that  is  "coUataraliiad  hilly"  within  the 
nwwning  of  paragraph  (aXS)  of  rule  2a-7.  as 
amended,  will  be  deemed  to  meet  the  "fully 
collataralixed"  requirement  of  (be  Repo  Releeaa. 
Investment  compenies  other  than  money  market 
hinds  ara  not  required  to  comply  with  this 
provision  of  rule  2»-7  to  be  deemed  to  hold  repos 
that  are  "fully  coUateralizad"  for  purposes  of  the 
RapoReleese. 

"  Paragraph  (cX4XUXB)  of  rule  2*-7,  as  amended. 
Iliis  "lbok.thnntgh"  trestroent  would  not  be 
availabla  to  refunded  securities  subject  to  a  suvap 
agreement  [i.e.,  the  payments  from  the  escrowed 
Government  securities  are  exchanged  for  payments 
made  by  s  swap  counterparty)  because  the  swap 
counterparty,  rather  than  the  escrowed  Government 
securities,  acts  as  the  ultimate  source  of  payment 
for  the  rehmded  securities.  See  ].P.  Morgan 
Structured  ObUgations  Corp.  (pub.  svail.  July  27, 
1994):  see  generally  infra  Section  I.B.a.d.  of  this 
Salease  (swap  amngemanu). 

"  See,  e.g..  Standard  S  Poor's  Municipal  Finance 
Critaria.  176-77  (1996). 


Commission  proposed,  and  is  now 
adopting,  an  amendment  to  the  rule 
eliininating  the  accountant's 
certification  requirement  if  a  refimded 
security  hasweceived  a  rating  from  an 
NR5RO  in  tin  highmt  category  for  debt 
obligations.^' 

d.  Three-Day  Safe  Haibor.  Rule  2a-7 
permits  a  tax^le  or  national  fund  to 
invest  up  to  twenty-five  percent  of  its 
total  assets  in  the  first  tier  securities  of 
a  single  issuer  for  up  to  tiuee  business 
days  ("three-day  safe  harbor").  The 
Commission  proposed,  and  is  adopting, 
amendments  that  restore 
unintentionally  omitted  languag?  from 
the  rule  text  stating  that  a  fimd  rslying 
on  the  three-day  safe  harbor  may  not 
make  more  than  one  investment  in 
reliance  on  the  safe  haibor  at  any  Hma 
duri^  the  three  day  period.4o 

e.  Gommment  Gaaranteet.  Two 
conunmters  suggested  that  the 
Commission  exclude  guarantees  issued 
by  the  U.S.  Government  frtun  the  rule's 
guarantee  and  demand  feature 
diversification  standards  as  finally 
amended,  and  thus  treat  government 
guarantees  in  the  same  ninnn«r  as 
securities  issued  directiy  by  the  U.S. 
Government,*'  The  Commission  is 
amending  the  demand  fiaeture  and 
guarantee  diversification  standards 
accordingly.42 

/.  Definition  of  "Rated  Security".  Two 
commenters  recommended  that  the 
Commission  adopt  a  new  defined  term, 
"rated  security."  which  would  permit 
rule  2a-7's  definitions  of  "unrated 
security,"  "eligible  security"  and  "first 
tier  security"  to  be  shortened  and 
clarified.  The  Commission  is  adopting 
the  new  term  "rated  security"  and 
amrading  other  provisions  in  the  rule  to 
incorporate  the  new  term.^ 


»  Parapqth  (aX20XUi)  of  rute  2a-7,  as  ( 
(definition  of  "rehinded  security"). 

«>  Paragraph  (cK4XiXA)  of  rute  2»-7,  as  amended. 
The  thiae-day  safe  haifaor  is  not  available  for  single 
slats  funds.  Singte  state  funds,  however,  are 
raquirad  to  be  diversified  only  as  to  seventy-five 
percent  of  their  assets,  and  so  have  available  a 
twenty-five  percent  baakat  to  accommodate 
purchases  in  excess  of  five  percent  of  fund  assets. 
I'vagraipb  (cX4XiXB)  of  rute  2a-7.  as  amended. 

*■  A  aecurity  guaranteed  as  to  principal  and 
interest  by  a  U.S.  Government  agency  is  a 
"Government  security"  as  defined  in  section 
2(aXl6)  of  the  1940  Act  (15  U.S.C  80a-2(aHl6)l  and 
paragraph  (aXl4)  of  rute  2a-7.  as  amended. 
Investments  in  Government  securities  are  excluded 
from  the  rule's  issuer  diversification  standards 
because  they  are  presumed  to  present  little,  if  any, 
credit  risks.  The  same  rationale  applies  to  a  security 
guaranteed  by  a  U.S.  Government  ^socy,  which  by 
definition  ateo  is  a  "Government  security." 

<>  Paragraph  (cX4NiU)  of  rule  2a-7,  as  amended. 
Guarantees  issued  by  the  U.S.  Government  ara 
deemed  to  be  first  tier  securitiea.  Par^paph 
(aXl2Xiv)  of  rule  2a-7.  as  amended  (dafinition  of 
"first  tier  security"). 

«  A  "rated  security"  U  defined  generally  as  (i)  a 
security  (or  the  issuer  with  reepect  to  a  companMe 


3.  Asset  Bad»d  Securities  and 
Synthetic  Securities 

The  1906  Amendments  revised  rule 
2a-7  to  accommodate  asset  backed 
securities  and  synthetic  securities 
(collectively  "ABS").  Rule  2a-7  defines 
an  ABS  as  a  fixed  income  security** 
issued  by  a  "spetnal  purpoae  entity" 
substantially  all  of  tin  asseU  of  wribich 
consist  of 'qualifying  assets."  *3  Rule 
2a-7  provides  separate  credit  quality,* 
diversification  *^  and  maturity  *■ 
standards  for  ABSs.  The  ABSs  covered 
by  the  rule  Include  interests  in  pools  of 
receivables,  such  as  credit  card  diki,  as 
well  as  short-term  sjmthetic  tax  exempt 
securities.** 

a.  Batii^  Requirement.  In  recognition 
of  the  independent  legal,  structural  and 
credit  analysis  conducted  by  NRSROs 
before  assigning  a  rating  to  an  ABS,  the 


aecuiity)  Oat  has  racaivad  a  ahort-tarm  ratii^  frtns 
an  NRSRO;  or  (ii)  a  aecurity  subtact  to  a  gnataataa 
if  the  guaraataa  (or  the  guarantor  with  reaped  to  a 
comparabte  guarantee)  has  received  a  short  taim 
ratii^  from  an  MRSRO.  A  aecurity  is  not  a  I 
security,  however,  if  it  is  subject  to  «i  4 
credit  support  agraement  that  waa  not  in  i 
whan  the  aecurity  was  assigned  its  tatii^  unlaea 
the  aecuiity  baa  racaivad  a  ahort-tarm  cadi^ 
reSectiiig  tlM  aodstance  of  the  oadil  support 
agreement  or  the  credit  support  ^leeweiil  hM 
received  a  ahort-tarm  rating.  Pai^;w|di  (aXl9)  of 
rule  2a-7,  as  amended.  The  CoauoteaioB  te  i 
conforming  amendmeitfa  to  paiagiaphi  (aXlO) 
(definition  of  "eligihtelecuii^)  and  (aXl2) 
(definidoo  cS  rfirst  tier  security")  of  rute  2a-7,  as 
amended,  end  amending  the  definition  of  "unratod 
security."  Under  the  amended  definiiian.  en 
"unrated  security"  is  a  security  thai  te  not  a  "ratad 
security."  Paragiaph  (aX28)  of  rute  2»-7,  w 


*'Far  purpoaes  of  rule  2a-rB  deftnMoa  of  "aaaat 
backed  aaooity."  the  term  "fixed  inooaae  security" 
has  die  same  meening  as  thet  term  to  defined  in  tute 
3e-7(bX2)  under  the  1940  Act  (17  CFR  270.3a- 
7(bX2)l.  Rute  3a-7  exdudas  stnKtured  finMw^,^ 
such  aa  ABSe.  from  the  definition  of ' 
company." 

«>  Paragraph  (aX3)  of  rute  2a-7.  as  i 
Paragraph  (aM3)  defines  "special  purpoae  entity"  as 
a  trust,  oorporation.  partnership  or  odiar  entity 
organized  for  the  sole  purpoee  of  issuing  securitiaa 
that  entitte  holders  to  receive  paymanls  from  the 
cash  flows  of  the  "qualifying  aaaets."  Pararaph 
(aX3)  defines  "qualifying  aaaets"  es  either  fixed  or 
revolving  financial  aaaets  that  by  their  teruM 
convert  into  cash  within  a  finite  time  period. 

^Paragraph  (aXlOKuXB)  of  rute  2»-7,  as 
amended. 
"  Paragraph  (cX4XUXD)  of  rute  2a-7.  aa  amandad. 
oParagmph  (d)  of  rule  2a-7.  as  fii'mwM 
**A  synthetic  security  to  created  lypicaUy  by 
placing  a  long-term  fixed  rate  municipal  bond  into 
a  tnut  that  issues  short-term  variabte  or  floating  rate 
securitias  subject  to  s  conditional  demand  feature. 
Thto  procees  effactively  convetls  loi^taim  fixed 
mte  bonds  into  short-term  varies  or  Boatii^  rate 
demand  inatrumeots  diet  meet  die  rate's  maturity 
requirements.  Synthetic  secucities  were  developed 
to  addraas  a  shortage  in  the  supply  of  ahort-tarm  tax 
exempt  securities  eligible  for  money  merket  hind 
investment  See  Revisions  to  Rulee  Ragnlalii^ 
Money  Market  Funds,  Investment  Coaopeny  Ad 
Reteese  Na  199S9  (Dec  17, 1993)  [58  FR  68SaS 
(Dec.  28, 1993)1  at  niLlOO-OS  and  accompanyfa^ 
taxt  ("Raleeee  199S9")  (diecusai^  the  devaT 
and  nharartariatica  of  synthetic  aacutiUea). 
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1996  Amendments  required  that  all 
ABSe  purchased  by  money  market  funds 
leceive  a  rating  from  an  NRSRO.'o  In 
lU^t  of  the  role  that  MRSROs  have 
pla3red  in  the  development  of  structured 
finance,  the  Commission  believed  that 
this  ABS  rating  raquirement  was 
appropriate  and  would  not  be 
burdensome. 

The  Commission  proposed  to  fiuther 
amend  the  rule  to  exclude  from  this 
rating  raquirement  ABSs  substantially 
all  ofthe  qualifying  assets  of  which 
consist  of  municipal  securities.^'  The 
Commission  was  persuaded  by  the 
assertions  of  industry  participants  that, 
as  applied  to  these  ABSs.  the  rating 
leqatasnent  was  burdensome  and 
unnacassaiy."  Commenters  gananlly 
supported  the  amendment,  whicJi  the 
Commission  is  adopting  as  proposed.'^ 

b.  Dhmnification  Standards,  i.  Look- 
Through  to  Secondary  ABSs.  Rule  2a-7 
treats  the  special  purpose  entity  as  the 
issuer  of  the  ABS  and  requires  the  rule's 
issuer  diversification  standards  to  be 
met  with  respect  to  the  special  purpose 
entity.  The  rule  contains  an  exception  to 
this  treatment,  which  requires  a  fund  to 
"look-through"  the  special  purpose 
entity  to  any  issuer  of  qualilying  assets 
whose  obligations  con^tute  ten  percent 
or  more  of  the  principal  amoimt  of  the 
qualifying  assets  of  the  special  purpose 
entity  ("ten  percent  obligor").  For 
diversification  purposes,  a  fund  must 
treat  these  ten  percent  obligors  as  if  they 
issued  a  proportionate  amount  of  the 
special  purpose  entity.^  The  "look- 
through"  to  ten  percent  obligors  is 


■•Tha  19SS  AawndiMMN  •xcJiMted  unralwl  ABS* 
tnm  lb*  (MlnlttMi  ol  mi  "•ilgiUa  Mcurity." 
*■  Piopoiliig  RalMM,  tmpm  noto.  al  iia.41-«3  and 

"laduatry  pMtkdpMto  Botwl  Uiai  wiMo  ABS* 
oonaifl  of  •  i«f*  pool  of  flnancial  aaaal*,  MKk  •■ 
cndil  card  lacaivaMaa,  tbay  may  nol  Ita  ■narapftWa 
lo  coiwanWowal  maaiu  of  credit  risk,  analysii 
hafauaa  crodll  quality  i*  baaad  oo  ao  actuarial 
analyai*  of  a  pool  of  Hnanrial  an  at*,  ratbar  than  a 
liofla  taauav.  Tha  cradlt  aoalyaia  for  tynthatlc 

t  aad  ■wntrlpalpoob  wtioaa  quaUfying 
mM  oloaa  or  a  WW  flaunidpal  iaaoara. 
,  la  typically  no  difhraet  Umm  thai  raquirad 
far  a  Mcurlly  diractiy  taauad  by  a  — iil|nlHy. 
Sioca  many  tyntbatic  tacuriHaa  ai*  doI  n*ad. 
applylag  tba  ABS  ratiag  raquiiamaat  to  tbaas  would 
bava  raaMdad  Iba  avaUabl*  tupply  of  ABS* 
mllabia  far  Moeay  markat  hiad  iavaataaoL  ABSa 
iavoKlBg  la^pa  pool*  of  Wn— w4»l  matftm,  as  tba 
otbar  baod.  ar*  typically  rated. 

"Par^apb  (aXlONUXB)  of  rule  2a-7.  m 
— lilirt.  An  ABS  nibiact  to  a  guwaotaa  la  not 
ilaalf  f«)uir«d  lo  b*  ntad.  Uodar  rula  2a-7.  aa 
awarxfad.  an  ABS  lubtact  lo  a  fiiMalaa  Ibat  baa 
laoatvad  a  •bott-lana  laUng  la  to— idarad  a  "ratad 
■ocurity."  Paragrapb  (aKlS)  of  rula  2a-7.  m 
amandad.  Moraovar.  an  ABS  cubtact  to  a  guaraotoa 
may  be  rlatainiliiad  lo  be  an  aligibi*  aacurily  baaad 
— '-^—     *•  "■      "-TprM^iTnii  1r  M  illgflili 
McufMy.  Paianayb  (cXJXUi)  of  rule  2»-7.  aa 


(cM4XUXDNl)(i)  of  rule  2a-7.  aa 


designed  to  ensure  that  a  fund  does  not 
invest  indirectly  more  than  five  percent 
of  its  sssets  in  a  particular  issuer. 

Some  or  all  of  the  qualifying  assets  of 
certain  ABSs  ("primary  ABSs")  also 
consist  of  other  ABSs  ("secondary 
ABSs").  The  Commission  proposed 
amendments  to  clarify  that  a  ten  percent 
obligor  of  a  primary  ABS  that  is  also  the 
issuer  of  secondery  ABSs  would  be 
deemed  to  have  issued  a  portion  of  the 
assets  of  the  primary  ABS  that  such 
secondary  ABSs  represent  For  purposes 
of  identifying  ten  percent  obligors,  the 
proposed  amendments  provicfed  that  a 
fund  should  "continue  down  the  chain" 
of  tan  pereent  obligors  until  a  f^-**' 
purpose  entity  with  no  tan  percent 
obligors  is  reached."  Commenters 
supported  this  ganeral  approach,  which 
the  Commission  is  adopting,  but  raised 
several  concerns  thet  have  Ted  the 
Commission  to  fuither  revise  and  clarify 
thenile. 

One  commenter  observed  that  the 
benefits  and  materiality  of  the  required 
"look-through"  to  secondary  ABSs 
diminish  rapidly.  This  commenter 
asserted  that  the  risks  posed  by  remote 
special  purpose  entitias  are  likely  to  be 
outweiglMd  by  the  costs  incurred  by 
funds  to  create  compliance  systems  that 
identify,  and  treat  as  proportionate 
issuers,  ten  percmt  obligiDrs  bejrond 
those  comprising  the  qualifying  assets  of 
secondary  ABSs.  The  Commission 
agrees  and  haaamended  the  ABS  "look- 
through"  provision  so  that,  insteed  of 
"condnuing  down  the  chein" 
indefinitefy,  funds  are  required  to 
identify  and  treat  ss  proportionate 
issuers  of  s  primary  ABS  oofy  ten 
percent  obligors  of  the  primary  ABS  and 
ten  percent  obligors  of  any  secondary 
ABSs.s* 


,  fupni  note,  ai  ml  48-90  and 
accoaapanying  text  Tba  appioacb  aat  faftb  la  Iba 
Prapoalai  Raiaaaa  waa  ilhiaeeiad  la  I 
prapani  by  Hw  stiff  of  Iba  Oiviatea  of  I 

I  avaUaUe  al  the  ISSe  la 
tPlMdit^Hlallaa.Soa 
I  far  ISSS  Id  Gaafanac*  on  MoMy  Marfcat 
Fund  RatulatfOK  Aaaal  Badtad  SaoMiUaa  and 
Syntbatic  Seceritlaa    Applkartoo  of  Paiagrapb 
(cN4XviNAM4)  of  Rule  2a-7  (May  9.  ISSS). 

"Pmrapha  (c)(4NiiKDNf  Mi)  aod  (K)  of  lub  2a- 
7,  a*  amandad.  Undar  dda  pt«>viaiaau  buida  i 


primary  ABS.  aod  to  any  I 


-look  tbroufb"  to  any  tan  paroaM  obliaor  of  a 

'  lae  paroaol  aaii(Br  of  a 
•acoBdary  ABS.  and  treat  aacfa  aucb  oT 


rofapottiop  of  tba  primary  ABS.  I 
lewavw.  "look.<bnMgh"  to  dia  lymHfyteg 
I  of  aay  tan  pareaol  obUcor  of  a  "laitiary  ABS** 
(f.a..  a  Mm  pareaol  obii«or  of  a  aawmdary  ABS  tbat 
la  itaetf  a  apedal  purpoae  entity  iaauii^  ABS*)  far 
purpoeei  oif  compliance  witb  tbe  rula'i 
dlvaralAcatloa  Maadard*.  Altbot^  tba  rula  doaa 
nol  ipaclficaUy  problbU  a  muhi-layarad  ABS 
daalgiiad  to  aeold  Ifas  "toob-tbromb"  lo  aacoodary 
ABSa.  tbe  CoHBtaifaa  would  coUapaa  tba  mttlUpla 
layata  of  lucb  an  ABS  and  view  lamola  Ian  parcant 
obtifor*  aa  propottioaala  iaauara  far  porpoaaa  of 
I  compUanoa  witb  the  rule'*  iaauar 


Another  commenter  urged  that  a 
particular  type  of  ABS  issuer,  a 
"restricted  special  purpose  entify,"  be 
excluded  frtnn  treatment  as  a  ten 
percent  obligor  under  the  rule,  and  thus 
not  be  coimted  for  diversification 
purposes.  A  "restricted  special  purpose 
entity"  is  one  that  does  not  issue  its 
ABSs  to  an)rone  other  than  another 
specific  ABS  issuer.  For  example,  s 
company  that  provides  financing  for 
automobile  piurhasers  may  wstahlish  a 
restricted  special  purpose  entify  to 
securitixs  its  automobile  loans.  The 
restricted  special  purpose  entify  «irill 
only  sell  ABSs  to  another  special 
purpose  entify  that  issues  ABSs  to 
money  market  funds  or  other  investors. 
No  diversification  risk  would  appeer  to 
be  fMsed  to  funds  in  this  instance 
because  funds  cannot  directfy  or 
indirecUy  invest  in  the  restricted  special 
purpose  entify  (i.e.,  s  secondary  ABS) 
other  than  through  the  purchase  of 
ABSs  from  s  pezticular  primary  ABS 
issusr.'^  The  Commission  has  decided 
to  further  smend  the  rule  to  exclude 
restricted  special  purpose  entities  from 
treetment  as  ten  percent  obligors.'* 

U.  Demand  Faetures  and  Guarantees 
Securing  Obligstiixu  of  Ten  Percent 
Obligors.  The  Commission  is  adopting  a 
proposed  amendment  to  clarify  that  in 
the  ceae  of  any  ten  percent  obligors 
deemed  to  be  issuers  for  purposes  of  the 
rule's  diversificetion  standards,  any 
demand  faetures  or  guarantees 
supporting  the  obligations  of  the  ten 
percent  obligors  are  treated  ss  being 
lield  by  the  mnd  and  are  subject  to  the 
rule's  demand  featiue  and  guarantee 
diversification  standards.^ 


ithaiiHh  albm 


'to 


Tba  Appendix  to  tbia 
aftba-look- 
ABSa  undar  tbe  amandad 


tbrougb" 
rule. 

"Tbia  nommanlar  fartbar  noted  tbat  compUanoa 
ooala  of  trackiag  Ian  paroant  obligon  may  cauae 
hmda  to  avoid  any  ABS  arboaa  iaauar  diacloaaa  ths 
airittanre  ollan  paroant  obUgpr*.  Siacealarfa 
numbar  of  ABSa  may  be  atructurad  aucb  tbat  all  or 
a  atgnlHranl  portion  often  percent  obligora  are 
ia*tiiiJted  nedal  purpoae  anlMiaa.  allowii^  fawfa 

OMnpVCI  UMBV  MB  pOTOMII  OOUgOCS  WOQM 

i  Iba  aupply  of  tiaairriila  ABSa  far 
1  bind  inveetment,  avert  tbe 
imjMielttun  of  iinnereeaery  oooalraint*  oo  tbe  aaeel 
bncfcad  rwmarrlal  paper  marfcat.  and  axpoae  hiada 
to  Utile,  if  any.  addibonal  riaka. 

xPanymb  (cN4XUXDX^  of  rule  2a-7.  aa 
wan  dart.  iVa  aaaanrtart  rule  provide*  tbal  a 
laatiiclad  tptdai  purpoae  entity  may  iatua  U* 
■ecurltiea  to  other  peraoo*  the!  control,  are 
controlled  by  or  are  under  common  control  with, 
tbe  leaUlilaJ  ipeclal  purpoae  entity  if  mcb  peraoBS 
are  not  ABS  iaaMr*. 

Fapb  (cM4l(UXDKfl  of  rule  2a-7.  aa 
.  If  tbe  bind  ia  not  relying  oo  ■  demand 
>  or  guarantee  of  elan  percent  obUfpr  far 

I  of  ciedll  qnallty  or  maturity .  or  far 
lity.  tbe  fund  may  iliiiiigaiil  Iba  ■*—""'* 
heluia  or  guarantee  for  all  purpoaaa.  See  paiayapb 
(cX»)ofrule2»-7.Mi 
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iii.  Special  Purpose  Entify  Cap.  In  the 
Proposing  Release,  the  Coounission 
explained  that  it  was  possible  imder  the 
rule  for  a  large  portion  of  a  fund  to  be 
ejqxMed  to  a  single  ABS,  as  a  residt  of 
a  fund  investing  in  a  special  purpose 
entify  with  one  or  more  ten  percent 
obligors.'o  The  Commission  noted  that 
this  cotdd  expose  the  fund  to  an  undue 
amount  of  structural  risk  (e.g.,  the  risk 
that  the  special  purpose  entify  might  be 
affected  by  the  bankruptcy  of  its 
sponsor),  and  requested  conunent 
whethm  the  r\de  should  restrict  fund 
investment  in  the  obligations  of  a  single 
special  purpose  entify. 

Although  thettuee  industry 
participants  that  responded  to  the 
request  for  comment  urged  adoption  of 
such  a  cap,  the  Commission  has  decided 
not  to  amend  the  rule  in  this  maimer. 
The  Commission  is  concerned  that  such 
a  cap  would  add  complexify  to  the  rule 
without  meaningfully  limiting  structural 
risks.  While  a  cap  would  limit  a  fund's 
investment  in  a  particular  special 
purpose  entify,  it  would  not  prevent  a 
fund  from  investing  large  amounts  of  its 
assets  in  multiple  identically-structured 
special  purpose  entities  esttdilished  by 
the  same  sponsor.  A  structural  flaw  in 
an  ABS  that  exposes  investors  in  one 
special  purpose  entify  to  the  bankruptcy 
ofthe  sponsor  would  likely  affect  all  of 
the  special  purpose  entities  similarly 
structured.  TherefDre,  the  Commission 
is  not  persuaded  that  a  cap  would 
efEsctively  omtain  a  fund's  exposure  to 
structural  risk,  and  in  any  event,  rule 
2a-7  locdcs  to  the  ratings  ofthe  NRSROs 
to  provide  an  independent  review  of 
ABS  structures.^'  Fund  advisers, 
however,  should  consider  the  fmd's 
exposure  to  structural  risk  when 
evaluating  whether  an  investment  in  a 
particular  ABS  is  consistent  «vith  the 
fund's  objective  of  maintaining  a  stable 
net  asset  value. 

iv.  Sponsor-Provided  Demand 
Features  and  Guarantees.  Rule  2a-7 
provides  that  a  fund  may  not  idVest. 
Mrith  respect  to  sevenfy-five  percent  of 
its  total  assets,  more  than  ten  percent  of 
its  total  assets  in  securities  issued  by  or 
subject  to  puts  from  the  same  institution 
(or  under  die  amended  rule's 
terminology,  "guarantee"  or  "demand 
featura").^^  A  fund  is  not  subject  to  the 
ten  percent  limitation  with  respect  to 
the  remaining  twenfy-five  percent  of  its 
total  assets  ("twenty-five  percent 


basket")  if  the  securities  held  in  the 
basket  are  first  tier  securities  and  the 
puts  are  issued  by  non-controlled 
persons.'^  As  a  result,  a  fund  holding  an 
ABS  subject  to  a  put  from  its  sponsor  is 
not  able  to  include  this  investment  in  its 
twenfy-five  percent  basket  if  the  sponsor 
is  in  a  control  relationship  with  the 
special  purpose  entity.^ 

The  twenfy-five  percent  basket  is 
restricted  to  securities  subject  to  puts 
from  non-controlled  posons  in  order  to 
minimize  a  fund's  exposure  to  the  credit 
risk  of  a  single  economic  enterprise  and 
limit  the  aggregate  exposure  to  the  rides 
of  related,  active  businesses.^ 
Permitting  a  fund  to  invest  more  than 
ten  pocent  of  its  total  assets  in  an  ABS 
subject  to  a  demand  feature  or  guaraotee 
issued  by  a  sponsor,  however,  would 
not  have  this  effect,  because  the  special 
purpose  entify,  unlike  an  active 
enterprise,  is  a  limited  purpose  vehicle 
created  solely  for  the  purpose  of  iaaning 
fixed  income  securities  based  on  the 
cash  flow  of  the  qtialifying  assets. 
Therefore,  the  Commission  proposed  to 
amend  rule  2a-7  to  allow  funds  to  treat 
a  demand  featiue  or  guarantee  bam  an 
ABS  sponsor  as  a  demand  feature  or 
guarantee  from  a  non-controlled  person. 
Commenters  supported  the  proposed 
amendment,  which  the  Cr^mmiyf^^n  is 
adopting  as  proposed.^ 

V.  First  Loes  Guarantees.  Some  ABSs 
are  supported  by  a  guarantee  that  covers 
all  losses  up  to  an  amount  of  expected 
losses  likely  to  be  experienced  by  the 
ABS.  Because  a  fund's  exposure  to  such 
a  "first  loss  guarantee"  is  similar  to  its 
ejqxMure  to  a  giiarantee  of  the  entire 


**Pn>po*ing  Releeae,  tupra  note  6.  at  n.S2  and 
accompanying  text. 

*'  NRSRO*.  prior  to  aaaigning  a  rating,  not  only 
analyze  the  quality  of  the  assets  underlying  an  ABS. 
but  also  conduct  an  independent  analysis  ofthe 
structural  integrity  of  the  ABS.  See  Releeae  19959. 
supra  note  49,  al  nn.lOS-12  and  accompanying  text. 

*>  Paragraph  (cN4Xiii)  of  rule  2a-7,  aa  amended. 


*>/d.  The  amended  rule  refers  to  such 
ioatruments  as  guarantees  or  demand  featurea  from 
"non-controlled  persons."  See  par^raphs  (aNS)  and 
(aXie)  of  rule  2a-7,  as  amended.  The  Appaodix  to 
this  Releeae  illustrates  the  operation  of  the  twenty- 
five  percent  basket  under  the  amended  rule  when 
securities  are  subject  to  guarantees  or  demand 
featurea  from  multiple  providers. 

**Thi*  may  occur,  for  example,  if  an  ABS  spooaor 
own*  a  rasidual  equity  interaat  in  the  special 
purpoae  entity.  In  this  case,  the  ABS  sponsor  might 
"control"  the  special  purpose  entity  widiin  tbe 
meaning  of  section  2(aM9)of  the  1940  Act  [IS 
U.S.C  S0e-2(aM9)).  See  Proposing  Release,  supra 
note  6,  at  n.54  and  accompanying  text  An  ABS 
sponsor  may  not,  however,  be  deemed  to  "control" 
the  special  purpose  entity  under  other  federal 
aacurities  laws  or  for  other  purpoae*. 

*<  Release  21837,  supra  note  2,  at  n.73  and 
accompanying  text 

**  Paragraphs  (aX9)  ("demand  feature  issued  by  a 
non-controlled  person")  and  (a)(16)  ("guarantee 
issued  by  a  non-controlled  person")  of  rule  2a-7. 
as  amended.  Although  a  guarantee  provided  by  a 
person  in  a  control  relationship  with  the  issuer  ot 
the  underlying  security  is  excluded  from  the  Rating 
Requirement  for  guarantees,  the  exclusion  does  not . 
apply  lo  a  sponsor-provided  guarantee  of  an  ABS 
under  tbe  amended  rule.  Thus,  sponsor-provided 
guarantees  of  ABSs  must  be  rated.  Paragraph 
(aKlOXiiiXA)  of  rule  2a-7,  as  amended;  eee  alao 
supra  Section  l.B.l.c.  of  this  Rale 


secuiify,*'  the  1996  Amoidments 
required  a  fund  to  treat  a  first  loss 
guarantor  as  a  guarantor  of  the  entire 
ABS.  Commenters  urged  that  first  loss 
guarantees  be  treated  similar  to  otho' 
fractional  guarantees  under  the  rule  and 
raised  niuneroua  questions  about  the 
application  irf  the  provision  to  certain 
ABS  structures. 

The  Commission  oontiimes  to  believe 
that  investmfflit  in  an  ABS  subject  to  a 
first  loq^  guarantee  can  potentially  result 
in  a  fund  being  overexposed  to  the 
credit  risk  of  the  first  loss  guarantor. 
The  number  and  nature  of  questions 
raised  by  the  1996  Amendments, 
however,  have  convinced  the 
Commission  that  these  risks  are  better 
managed  by  the  fund's  investment 
adviser.  The  Commission,  therefore,  is 
revising  the  rule  to  permit  funds  to  treat 
a  first  loss  guarantee  as  any  other 
fractional  guarantee  when  calculating 
compliance  with  the  rule's  guarantee 
and  demand  feature  diversification 
standards.^  Advisers  should,  however, 
carefully  consider  potential  exposure  to 
the  credit  risks  of  a  first  loss  guarantor 
when  evaluating  whether  investment  in 
an  ABS  is  consistent  with  the  fund's 
Directive  ol  maintaining  a  stt^le  net 
asset  value. 

c.  Periodic  Determinations  Regarding 
Ten  Percent  Obligms.  The  1996 
Amendments  required  a  fiuid  to  adopt 
written  procedures  requiring  periodic 
determinations  of  the  number  often 
percent  obligms  deemed  to  be  issuers  of 
all  or  a  portion  of  an  ABS.  The 
Commission  is  amraiding  this 
requirement  so  that  periodic 
detenninations  are  not  required  wdth 


"  The  failure  of  *  fiiai  lo**  guarantor  covering  tba 
first  ten  percent  of  all  loaaes  likely  to  be  incurred 
by  an  ABS  is  likely  to  have  a  more  significant  effect 
on  tbe  value  of  the  ABS  than  the  bilure  of  a 
fractional  guarantor  supporting  only  a  porlioa  of 
any  lo**e*  incurred. 

-fmfftpk  (cX4XivXA)  of  rule  2»-7.  •* 
amended.  ABS*  alao  may  be  subject  to  "second  loa* 
guarantee*"  tbat  gunantee  a  apecific  amount  of 
leases  in  exoeea  of  lo*aea  ooveied  by  a  first  loaa 
guarantee.  Funds  should  traet  second  loaa 
guarantee*  of  ABSs  in  the  same  mannaraa  any  other 
fractional  guarantees  or  demand  fcatuies  undar  the 
amended  rale.  Sponsors  of  ABSs  may  prawid* 
additional  credit  risk  protection  by  strudurii^  an 
offering  such  that  the  value  of  qualifyii^  aaaela  in 
the  pool  exceeds  the  amount  of  the  ABS  oSarii^ 
For  example,  a  SI  billion  ABSs  oiferii^  mi^  be 
collateralized  by  an  aaset  pool  of  Sl.l  billion.  Tbe 
$100  milUoa  of  "overcoUateralization"  may  be 
applied  to  cover  any  first  losses  incumd  before 
drawing  upon  third  party  guarantee*  or  otbar  credit 
enhancements.  Although  overooUalanliaation 
would  be  relevant  in  delermininf  wkailHr  tbe  ABS 
presents  minimal  credit  risks.  tMs  type  of  seller- 
provided  credit  enhancement  does  not  fall  within 
tbe  rule's  definition  of  a  guarantee  or  demand 
feature  and  may  be  disregarded  for  purposes  of  tbr 
rule's  diversification  standards.  See  par^jraphs 
(aXS)  (definition  of  "demand  feeture")  aod  (aXlS) 
(definition  of  "guarantee")  of  rule  2a-7.  as 
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iMpact  to  any  ABS  that  a  fund's  board 
of  diiactors  initially  has  datBrminad  will 
never  have,  or  is  unlikelv  to  have,  any 
tsa  p«cant  obligors.**  Thia 
datnnnination  may  be  based  upon  a 
structural  analysis  of  the  ABS  or  upon 
representations  in  the  ofEsring  materials 
or  governing  documents  of  an  ABS  that 
it  will  never  have  tan  percent  obligors. 
Funds  also  must  maintain  a  tacord  of 
this  determination.^ 

d.  Swap  Airangements.  The  Proposing 
Release  noted  that  certain  ABSs  may 
consist  of  qualifying  assets  whose  cash 
flow  has  been  "swapped"  to  a  financial 
institution  (the  "swap  counterparty") 
that  ultimately  acts  sa  the  prinaary 
source  of  payment  to  funds  holding  the 
ABSs  (j.e.,  a  "total  return  swap").  The 
^ifW"'***""  requested  comment 
whalliBr  the  swap  counterparty  in  this 
instance  should  be  treated  as  the  issuer 
of  the  ABSs  for  divarsificadon  purposes 
and  on  the  appropriate  treatment  of 
s¥faps  and  similar  arrangements  under 
the  rule. 

Commenters  suggested  various 
approaches  to  the  treatment  of  swaps 
undsr  the  rule.^*  All  acknowledged. 
however,  the  difiBculty  of  addreasing 
swaps  and  similar  arrangements  by  rule 
due  to  the  constantly  evolving  natiue  of 
swap  transactions  and  the  wide 
variations  in  the  types  of  swaps  used  to 
structure  ABSs  offvings.  The 
Commission  has  determined  not  to 
■Band  the  rule  at  this  time  to 
■peci^cally  address  the  treatment  of 
swsps  or  similar  arrangements.  Swaps 
and  similar  arrangements  that  fill 
within  the  rule's  definition  of  a 
guarantee  or  demand  feature,  however, 
should  be  treated  as  such  for  purposes 
of  guarantee  and  demand  feature 
diversification.^  A  fund's  adviser, 
however,  should  seek  to  ensure  that 
investments  by  the  fund  in  securities 
subject  to  swap  arrangements  are 
consistent  with  rule  2a-7's  overriding 
policy  ot  limiting  ^ds  to  investments 


•Pw^raph  (cXSXlv)  of  i«la  2a-7.  m 
'Hm  bawd  «  diiKton  aay 


by  *•  rah.  to  Ih*  kud'a  ariviMT  or  le  IW 
of  Oh  fand  TIm  boaid.  ksfwevw.  aay  Bot 
iSc  (islMHiaSttaas  raqviirad 
iph(*)afrai«2*-7.M 


Mi«Mso««atai«Mcll 
Mdwiiaa2»-7.SM| 


l(cMlONv)(rfnil«2«-7.Mi 
Dion  «drirtwd  Ibia  iMua  smI 
I  that  a  swap  oonalHpMty  actiiig 
» of  paysMHt  to  a  ted  ba 
ad  •ubjad  to  tiM  I 
.  MoM  of  ttMoa  I 
•  iaawsastkalM 

_, ilksoUlviiioMofMAMlMMic. 

otlMr  party  to  poy  (bal  an  ooi  Iho  solo  leaKO  of 

pmaaal  on  IIm  ABS)  ba  I 

aabtadtotl 

iMi'illlBallaailBBdMrti. 

nSaa  yupiiibi  Ufa).  (aNlS).  (cX4XUi)  awi 
(cX4)(iv)ofMlaSa-7.aai 


that  are  consistent  with  maintaining  a 
stable  net  asset  value  and  do  not  expose 
the  fund  aanaasively  to  credit  risks 
posed  by  swap  countarpartiaa. 

4.  Other  AmendmenU  to  Rule  2a-7 

a.  InvnbnentM  in  Otiwr  Money  hiarkat 
Fund:  The  1996  Amendments 
permitted  s  fund  ("acquiring  fund")  to 
treat  an  inveatment  in  another  money 
market  fund  ("acquired  fund")  as  a  first 
tier  security,  but  limited  investment  in 
any  single  money  market  fund  to  no 
more  than  five  percent  of  fund  assets. 
The  1996  Amendments  created  an 
exception,  however,  for  a  fund  investing 
substantially  all  of  its  uaiiA*  in  shares  of 
another  money  market  fund  in  reliance 
on  section  12(dMl)(E)  of  the  1940  Act 
(e.g..  s  master-f^er  arrangement).'^ 
The  1996  Amendments  deemed  this 
type  of  a  fund  to  be  in  compliance  with 
rule  2a-7's  diversification  standards  if 
the  acquiring  fund's  board  of  directors 
reasonably  Mieved  that  the  acquired 
fund  is  in  compliance  with  rule  2a-7. 

Several  commenters  pointed  out  that, 
as  a  result  of  Commission  exemptive 
orders  ^*  snd  amendments  to  the  1940 
Act's  limitations  on  "fimds  of  funds" 
arrangements.^'  some  money  market 
funds  may  now  invest  more  than  five 
percent  but  less  than  substantially  all  of 
their  assets  In  shares  of  another  money 
market  fund.  The  Commission  is 
amending  the  rule  to  expand  the 
exception  to  cover  all  investments  by  a 
fund  in  the  shares  of  another  money 
market  fund  in  excess  of  the  otherwise 
spplicable  issuer  diversification 
standards.^* 

Under  the  amended  rule,  shares  of 
money  market  funds  are  considered  to 
be  first  tier  securities.^  and  are  thus 
subject  to  the  rule's  issuer 
diversification  standards  with  respect  to 
first  tier  securities.^  A  fund  may, 
howrever.  vdthin  the  limitations  of 
section  12(d)(1)  of  the  1940  Act.  invest 
in  shares  of  another  money  market  fund 
in  excess  of  the  rule's  issuer 
diversification  standards,  but  only  if  the 
acquiring  fund's  board  of  directors 


n  IS  use  S0a-12(dXlXE). 

~Saa.  •.«..  Daily  Mooay  Pud.  at  dL.  I 
Coaapany  Ad  Ralaaaa  Noa.  aaSSS  (Oct  16.  ItBS) 
(Ordar)  and  22296  (S«pt.  20. 1996)  (Notio^ 

n|a  1966.  tba  1940  Act's  reatrictiooa  on  hmd 
InvaalBSalS  la  otbar  funds  wara  rataxad  by.  aaaoog 
othar  ddiv.  addli«  oaw  smUoo  l2(dHiMG)  lis 
use 80a-12(d)(lXC)l thai axoapla -•ffiliatad"  funds 
orfuadafrooitboraalrictioosofMCtioo  12(dXlXA) 
undar  oattato  coodltloaa.  Saa  Tba  Nattooal 
SacuriUaa  MarkaU  bapfovamaia  Ad  of  1996.  Pub. 
U  No.  104-290. 110  SUt.  3416  (1996). 

^Paii^raph  (cX4KiiXE)  of  nil*  2»-7.  as  i 

^Pmpapb  (aXl2)  of  nda  2»-7.  aa  ( 

^  Saa  par^apb  (cX4Xi)  of  rala  2»-7.  aa 


reasonably  believes  that  the  acquired 
fund  is  in  compliance  Mrith  rule  2»-7.''' 

b.  Definition  of  Eligible  Security — 
Certain  Unrated  Securities.  Under  the 
1996  Amendments,  an  unrated  security 
that  was  s  long-term  security  when 
issued,  but  had  a  remaining  maturity  of 
less  than  397  calendar  days  when 
purchaaed  by  the  fund,  was  an  eligible 
security  based  on  whether  the  security 
is  comparable  in  quality  to  a  rated 
security  {i.e.,  one  with  s  short-term 
rating),  unless  the  unrated  security  had 
received  a  long-term  rating  from  any 
NRSRO  that  was  not  within  the  three 
highest  categories  of  long-tenp  ratings. 
The  Commission  is  adopting  a  proposed 
amendment  to  the  rule  permitting  a 
fund  to  treat  such  a  security  as  an 
eligible  security  if  that  security  has  a 
long-term  rating  from  the  "requisite 
NRSROs  " »  within  the  three  highest 
rating  categories.*  ■ 

c.  Addiaonal  Arrtendmentt.  The 
Commission  proposed  additional 
amendments  designed  to  further  clarify 
and  make  technical  corrections  to  the 
rule.  Commenters  supported  the  ... 
amendments,  and  the  Commission  is 
adopting  them  as  follows: 

(ij  Acquisition  of  Portfolio  Securities. 
The  Commission  is  adding  the  new 
defined  term  "acquisition"  to  make  the 
rule  more  unifonn  in  its  application  to 


wPv^nph  (CX4XUXE)  of  ml*  Za-7.  as  unandod. 
A  laxabta  or  naUoiial  hind  could  laka  advanUga  of 
tba  Ihfaa  day  saf»  baibor  of  paiagrapb  (cX4XiXA) 
and  a  siagla  stala  hind  could  uaa  its  "twaoty-five 
panasS  boakat"  widar  pai^apb  (cN4XiXB)  to 
iavaai  up  to  twanty-fiva  parcant  of  fuoA  aasati  In 
tba  •acurities  of  a  single  moaoy  Barfcal  hind 
without  tba  board  making  a  "raoaooabla  baUaf' 
»tiAttt^  a«oa  tbough.  in  both  caaaa.  tba  invaatmant 
would  h»  ia  ancaas  of  five  parcani  of  fund  aaaau. 
Undar  tba  ruU.  an  acquiring  fund  that  holds 
aacuritiaa  of  a  particular  issuer  ("Issuer  A"),  and 
invaala  in  abaraa  of  an  acquired  fund  that  also  holds 
sacuriltoa  of  laauar  A.  %irould  not  sggiegata  thoaa 
poaMiaas  to  datolMiao  its  compliance  with  the 
mlsTS  dtmnUatkom  standards  with  respect  to 
laauar  A. 

■aPH^aph  (aX21)  of  rule  2a-7.  aa  nDandad 
(dafinitioa  of  "raquiaita  NRSROs"). 

•  •  PK^^h  (aXlOXiiXA)  of  rule  2»-7,  as 
amaadad  For  agaiapla.  aa  unralad  "stub"  security 
nwy  hs««  lang-tana  radagB  tnm  three  NRSROa. 
One  of  thaaa  NRSROs  may  give  the  sectuily  a  loog- 
tara  ladi^  in  the  l4RSRO's  fourth  highest  calapory. 
arUch  woiiid  have  precluded  the  fund  from 
puichaaiag  the  security  before  the  adoption  of  these 
MOMadiaiala.  Uodar  tha  raviaad  rule,  however,  the 
fund  aay  look  to  liw  olbar  ratiags  and  treat  the 
security  aa  an  aligibla  aectirity  if  tha  two  otbar 
NRSROa  have  given  tha  security  luagtoisi  latlBgt 
«rMtfa  oaa  of  their  three  bigbaal  loog-lann  tadng 
catoiariaa.  If  any  NRSRO  has  given  the  security  (or 
the  laauar  of  tha  security  arHh  raqioct  to  a  class  of 
debt  obliyMiaas  that  ia  twaipaiaWa  in  priority  and 
security)  a  short-tana  taliaf.  hgwaiat.  the  abort- 
lam  rating  %rould  ovarride  tha  luag  toiiii  ntiogs 
and  loiwauLa  to  loog-lann  ratings  would  be 
uaaacaaaory  to  dalanniiia  whether  tba  security  was 
aa  aligibla  security.  Umg-tann  ratings  may  be 

,  however,  to  an  evaluation  of  whalhar  tba 
r  praaanli  minimal  credit  risks  uadar 
i(cK3Ki)ofrula2a-7.i 
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fund  investments  and  to  clarify  that  the 
£ulure  of  a  fund  to  exercise  a  demand 
fisature  does  not  have  similar 
consequences  imder  the  rule  as  a 
decision  to  "^llover"  commercial 
paper." 

(il)  Single  State  Funds.  The 
Commission  is  amending  the  definition 
of  a  "sin^e  state  fimd"  to  include  a 
fund  seeking  to  "maximize"  the  amount 
of  income  exempt  from  income  taxes  of 
a  particular  state.*) 

(iii)  Standby  Commitments.  As 
proposed,  the  Commission  has  deleted 
the  term  "standby  commitment"  and  all 
references  to  that  term  from  the  nde.*^ 
(iv)  Downgrades,  Defaults,  and  Other 
Events.  The  Commission  is  amending 
the  r\ile  to  require  a  fund's  board  of 
directors  to  reassess  whether  an  unrated 
or  second  tier  securify  continues  to 
present  minimal  credit  risks  only  when 
the  fimd's  adviser  (or  other  person 
delegated  portfolio  management 
responsibilities)  becomes  aware  that  the 
security  has  been  downgraded  by  any 
NRSRO  belew  that  NRSRO's  two 
highest  short-term  rating  categories." 

(v)  Recordkeeping  Requirements.  The 
Commission  is  adding  rule  text 
inadvertently  omitted  from  the  1996 
Amendments  that  requires  the  board  of 
directors  to  document  minimal  credit 
risk  determinations  of  portfolio 
securities.*' 

(vi)  Holding  OoL  Using  new 
rulemaking  authority,  the  Commission 
is  restating  the  rule's  prohibition  on  a 
fimd's  use  of  names  suggesting  that  it  is 
a  money  market  fund,  unless  it  complies 
with  rule  2a-7.*' 


«  Paragraph  (aXD  of  rule  2a-7.  aa  amandad. 

"Paragraph  (aX23)  of  rule  2^7.  as  amended.  Tba 
aAsd  of  the  amendment  would  be  to  penait  thia 
type  of  a  fund  to  take  advantage  of  the  twenty-five 
parcant  baakat  in  datarmining  compliance  with  tha 
tula's  diveraificatioB  standards,  even  if  it  did  not 
primarily  distributo  income  exampt  from  state 
incoma  taxaa.  Saa  porayaph  (cX4XiXB)  of  rule  2a- 
7.  aa  araandod;  aaa  «l«o  Propodog  Raloase,  mpm 
note  e,  at  nn.66-68  and  accompanying  text. 

**See  Proposing  Release,  suptn  note  6.  at  nn.69- 
71  and  accompanying  text  Under  the  amended 
rule,  a  standby  commitment  that  meets  the 
definitioo  of  a  demand  fsature  must  be  tinaleil  aa 
such.  See  paragraph  (aXS)  of  rule  2a-7,  as  amended 
(definition  of  "domand  laature").  A  standby 
commitment  that  ia  note  demand  feature  is  not 
subject  to  the  rule's  credit  quality  or  divarsific^on 
standards. 

"  PaFB^aph  (cXeXiXAX2)  of  tula  2a-7.  as 
amended;  see  Proposing  Ralease,  supra  note  6.  at 
n.72  and  accompanying  text 

•*  Paragraph  (cXlOXUi)  of  rule  2a-7.  as  amended; 
sea  Propcaing  Ralaaae,  supra  note  S,  at  nn.  74-75 
and  accompanying  text 

"Paragraph  (b)  of  rule  2»-7.  as  amended.  The 
National  Securities  MaikaU  Improvement  Ad  of 
1996  (Pub.  L  104-290. 110  Stat  3416  (1996)] 
amended  Section  3S(d)  of  the  1940  Act  [15  USC 
80a-34(d)]  to  make  it  unlawful  to  adopt  as  a  fimd 
itama  or  title,  or  as  a  title  of  fund  aacuritiaa,  words 
that  the  Commisaion  finds  are  materially  deceptive 


n.  Amendmenls  to  die  Adrertisii^ 
Roles  Applicable  to  Money  Marltet 
Funds 

The  Commission  is  adopting 
amendments  to  the  Commission's 
money  maricet  fund  advertising  rules 
and  forms  to  clarify  the  formula  used  by 
money  marlcet  funds  to  calculate  yield 
and  to  reduce  the  potential  for  investors 
being  misled  or  confused  by  the 
presentation  of  a  money  market  frind's 
short-teim  total  letuin. 

A.  Calculation  of  Yield 

The  Commission  proposed  to  amend 
its  money  market  fimd  yield  formula  to 
clarify  that  only  investment  income  may 
be  included  in  the  yield  of  a  money 
market  fund.  Three  commenters 
supported  the  amendment:  one  opposed 
it  and  urged  the  Commission  to 
specificaUy  permit  inclusion  of  non- 
investment  income.  The  Commission  is 
concerned  that  inclusion  of  non- 
investment  income  will  distort  yield 
and  diminish  the  utility  of  monm 
msrket  fund  yield  to  investors.  Tne 
Commission,  therefore,  has  decided  to 
adopt  the  proposed  amendment  to  the 
money  maricet  fimd  yield  formula.** 

B.  Use  of  Total  Return 

The  Proposing  Releese  noted  that 
some  money  maricet  fimd 
advertisements  have  used  short-term 
total  return  instead  of  jfield  and 
expressed  concern  that  many  investors 
may  not  imderstand  the  difference.** 
The  Commission  proposed  to  amend  its 
rules  to  require  that  total  return 
quotations  in  advertisements  and  sales 
literature  cover  a  period  of  at  least  one 
year,  and  that  such  quotations  be 
accompanied  by  a  quotation  of  current 
yield,  computed  in  accordance  with 
Commission  rules  and  set  forth  with 
equal  prominence. 

AU  commenters  that  addressed  this 
proposal  objected  to  the  proposed 
requirement  that  total  return  quotations 
cover  at  least  one  year.  Ihey  argued  that 


or  misleading,  and  to  authorize  the  Commission  to 
define  names  and  titles  deemed  to  be  "materially 
deceptive  and  misleading. " 

"  See  Item  22  of  F<wm  N-IA  (17  CFR  239.1SA 
and  274.11AJ,  Item  25  of  Form  N-3  (17  CFR  239.17a 
and  274.11b),  and  Item  21  of  Form  N-4  (17  CFR 
239.17b  and  274.11c),  as  amended. 

■*Propoaing  Release,  nipra  note  6,  at  n.Sl  and 
accompanying  text.  As  a  rasult,  investor*  may 
asstuna  incoiiectly  that  a  fund  quotii^  the  higher 
total  return  figure  is  a  batter  partormii^  fund  than 
other  mooay  market  funds  quotii^  yield.  For 
example,  during  a  period  of  dectinii^  intanat  rate*, 
the  fiind's'total  return  will  be  higbar  than  its 
catrant  yield  because  it  «rill  include  periods  of  time 
during  whidi  the  fund  held  higher  yielding 
securities.  In  addition,  inveator*  may  iocorrectly 
assome  that  the  higher  "total  return"  is  tba  yield 
they  can  axpad  to  reoaiva  upon  an  investment  in 
thefiind. 


the  proposal  woidd  preclude  total 
return  quotations  during  a  fund's  first 
year  and  in  other  circumstances  in 
which  the  purpose  of  the  advertisement 
was  other  than  to  circumvent  the 
Commission's  yield  formula.  The 
Commission  has  decided  not  to  require 
all  money  market  fund  total  return 
quotations  to  cover  a  period  of  one  year. 
Instead,  the  Commission  is  revising  its 
rules  to  require  that  (i)  tpiotations  of 
total  return  be  accompanied  by 
quotations  of  current  yield  and  that  both 
quotations  be  placed  next  to  eech  other 
and  shown  in  the  same  size  print,^  and 
(ii)  if  there  is  a  material  difEnence 
between  the  quoted  total  rettirn  and  the 
quoted  yield,  a  statement  that  the  yield 
quotation  more  ckieely  reflects  the 
current  wrninge  of  the  fimd  th^n  the 
total  return  quotation.'' 

m. 


A.  Effective  Date 

The  rule  amendments  adopted  in  this 
Releese  will  become  effective  Fefaruaiy 
10. 1998.  The  Office  of  Management  and 
Budget  has  determined  thattEe 
technical  amendments  to  rule  2a-7  are 
"major  rules"  and  the  amendments  to 
the  Commission's  money  market  fund 
advertising  rules  and  forms  are  "minor 
rules"  under  Qiapter  8  of  the 
Administrative  Procedure  Act,  ^  which 
was  added  by  the  Small  Business 
RegiUatory  &iforcement  Fairness  Act  of 
1996  ("SBREFA").w  SBREFA  requires 
all  final  agency  niles  to  be  submitted  to 
Congress  for  review  and  requires 
generally  that  the  effective  date  of  a 
major  nhe  be  delayed  for  sixty  days 
pending  Congressional  review.  A  major 
nde  may  become  effective  at  the  end  of 
the  sixty-day  review  poiod,  unless 
Congress  passes  a  joint  resolution 
disapproving  the  rule.^ 

B.  Compliance  Dates 

"FIm  Proposing  Release  requested 
comment  whether  the  Commission 
should  provide  for  a  six-mondi 


OQuotatioas  of  total  ratum  and  currasM  yield  in 
en  advertisement  delivered  alectraaiceUy  muat  be 
pteaentad  togathar  and  in  a  manner  that  prasanU 
each  quotation  with  identical  prominence  in  light 
of  tha  particular  electronic  medium  uaed  to 
transmit  the  advertisemenL 

*'  See  peragr^th  (dX2)  of  rule  482  uadar  the  1933 
Ad.  as  amaoded  (17  CFR  230.4S2(dX2)l:  paa^r^ib 
(bXlXiiXC)  of  rule  34b-l  under  tha  1940  Ad.  as 
amended  (17  CFR  270.34b-l(bXlXUXQ)- 

«  5  USC  801. 

"Pub.  L.  No.  104-121.  Title  n.  110  Slat  857 
(1996).  Under  SBREFA.  a  rule  is  "maior"  if  it  la 
likely  to  result  in  (i)  an  annual  effect  on  tba 
economy  of  SlOO  million  or  more,  (ii)  a  major 
increaae  in  coats  or  prices  for  consumers  or 
individual  industries,  or  (iii)  significant  adverse 
efieds  on  compatitioii.  inveatment,  or  innovattaa. 
5  USC  804(2). 

*'5USCSOKaX3). 
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tianaitioo  pariod  for  compUanca.*' 
Commantan  supportad  a  six-month 
period  to  give  fund  boards  of  diracton 
sufficient  time  to  review  and  approve 
fund  procedures.  Several  conunenters 
also  suggested  that  the  "grandlathering" 
of  certain  securities  provided  for  by  the 
release  adopting  the  1996  Amendments 
be  extended,  **  whereas  one  commenter 
opposed  such  extension.  The 
Commission  has  decided  to  delay  the 
date  for  compliance  with  the  amended 
rule  for  six  months  and  to  extend  the 
"grand&thering"  of  fund  investments  in 
certain  securities,  as  described  below. 

1.  Ganaial  Compliance  Data 

All  money  market  funds  must  be  in 
compliance  with  rule  2a-7,  as  amended, 
(and  with  conforming  amendments 
reflecting  the  revisions  to  rule  2a-7)  by 
July  1, 1998,  except  with  respect  to 
"grandCithered  securities"  as  provided 
below.«^  Funds  must  comply  with  the 
amendments  to  the  advertising  rules 
and  forms  applicable  to  money  ntaikat 
funds  by  February  10, 1998. 

2.  "CkandCitherBd"  Securitiea 

To  mintnriM  disruption  to  funds  and 
maricets  as  a  result  of  the  adoption  of 
these  amendments,  the  Commission  is 
"grend^thering"  certain  securities  first 
issued  on  or  b^cwe  February  10,  1996 
that  do  not  meet  the  follovring 
requirements  of  the  amended  rule: 

(i)  The  Rating  Requirement  for 
guarantees;** 

(11)  The  Notification  Requiremant, 
which  provides  that,  in  order  for  a 
security  subfect  to  a  guarantee  or 
demand  feature  to  be  an  eligible 
security,  the  fund  must  receive  notice 
from  the  demand  fimture  or  guarantee 
provider  (or  another  institution)  if  there 


$upn  not*  S.  tt  IMI  S4 


"yndtiih—d"  Aiad 
>  itwud  o«  or  bifan 


SSMdi 

•TiMissei 
fMN3.t«8a. 

*'ltiil*  2»-7  raquiiw  •  hmd  lo  HMt  lh«  nil*'* 
div«niflcaUaB  ftandarda  with  raapKl  to  • 
pwticakr  iannr  oa  tha  dal*  tlw  hind  aoqulras  • 
MCMrit^  ol  ihM  iamtm.  PH^nplM  (c|(4KU  aod  (U) 
(wilk  iwpMi  to  iMiMT  (Uvmilliaikw)  imi  MH*Wi) 
•od  (iv)  (wtth  rwpMt  to  HymtOkaOoa  «t  itmmd 
Imtaam  aai  gnHaaiaM)  of  luW  2»-7,  m  MMndwL 
A  laoi  wiMpt  hiBd  botdUiK  •  p«ai«r  yrinliBi  of 
Ma  talal  MMls  in  Um  MCortliM  of  Ml  iaauar  tWa  IW 
■ppUobU  div«niAiaUaa  (iMidMd  pomito  M  of 

Kl.  198S  OMy  Bol  iNwdMM  addilioMLMCurttiM 
ntt  •«»"  cvmol  hoidlafi  ualil  tha  pwdMM 
•r  mM  eaw  of  Mdi  aacwiliaa  will  Ml  caua*  Iha 
iMd  la  Moaad  tha  appUcabl*  divaiaificalion 
mmiim4»  ImwaiHataly  allar  tha  puichaaa  or  loU 
owar.  Puadi  ■•  aol  laquirad  to  awrciaa  puta  or 
otharwiaa  diapoaa  of  portfaUo  boMiuft  to  OMal  i)m 
r  divarriflcalloo  aaadMda. 

■ph  (aNlOKUlXA)  of  rala  2»-7.  •• 


is  s  subaUtuUon  of  the  provider  of  the 
demand  fisatxire  or  guarantee;  ** 

(iii)  The  requirements  for  ABSs   . 
regarding  maturity  determinations  and 

ratings;"" 

(ivIThe  reqiiiiement  that  a  demand 
feature  and  a  guarantee  include  the 
ability  to  recover  principal  and  any 
accrued  interest;  *<»  and 

(v)  The  requirement  that  a  security 
subject  to  a  conditional  demand  Csature 
is  an  eligible  security  only  if  the  fund's 
board  of  directors  nnkes  certain 
determinatioiu  regarding  the 
conditional  demand  fisature's 
exercisability.  MO 

A  fund  may  continue  to  hold  these 
"grandfathered"  securities  or  acquire 
these  securities  provided  that  they 
satisfy  the  other  provisions  of  the  rule, 
as  amended,  and  are  issued  on  or  before 
February  10, 1998. 

IV.  Coat/Benefit  Analysia  and  Efhds  on 
Competition.  FHIriewry  and  Capital 


A.  Technical  AmatdrnmOM  to  Rule  2o- 
7 

The  technical  amendments  to  rule  2a- 
7  make  refinements  and  corrections  to 
tha  1996  Amendments.  They  are 
intended  to  permit  money  market  funds 
the  mMirininiii  amount  of  flexibility  in 
selecting  their  investments  consistent 
with  the  objective  of  maintaining  s 
stable  net  asset  value.  This  additional 
flexibility  will  promote  market 
efficiency  by  allowing  funds  to  invest  in 
s  wider  vsriety  of  instruments  that 
present  risks  consistent  with  that 
ob{ective.  For  axample,  the  technical 
amendments  expand  the  investment 
opportunities  of  funds,  without 
increasing  risks,  by  allowing  funds  to 
substitute  the  crecUt  qualify  of  guarantee 
providers  for  the  issuers  of  securities 
subject  to  guarantees  (instead  of  only 
those  subject  to  unconditional  damwid 
fsaturas)  for  purposes  of  compliance 
¥rith  the  rule's  oedit  qualify  standards. 
By  resolving  interpretive  issues,  the 
technical  amendments  also  address 
competitive  inequities  that  might  arise 
among  funds  if,  for  example,  funds  draw 
different  conclusions  as  to  the 
permissibilify  of  a  particular  investment 
that  may  increase  fund  yield. 


As  discussed  above, «»  the  1996 
Amendments  tishten  the  risk-limiting 
.  conditions  of  rrue  2a-7  applicable  to  tax 
exempt  money  market  funds  and  clarify 
the  rule's  treatment  of  certath 
instruments,  such  as  ABSs.  The 
technical  amendments  potentially  wiU 
benefit  investors  to  the  extent  that  rule 
2a-7,  as  finally  amended,  operates  to 
decrsase  the  likelihood  that  a  fiind  wiU 
not  TTuintiiin  a  Stable  net  asset  value  and 
provides  investors  grester  opportunities 
to  obtain  higher  yields  without  e^qxisure 
to  risks  inconsistent  with  their 
investment  expectations. 

The  costs  of  the  technical 
amendments  to  funds  and  fund  advisers 
(and  ultimately  fund  shareholders)  are 
likely  to  be  minimal,  since  the 
ammdments  do  not  impose  additional 
procedural  requirements  or  reporting 
burdens  on  funds.  The  Commission 
believes  that  the  direct  or  indirect 
benefits  derived  from  the  technical 
amendments  cannot  be  quantified 
because  it  is  impossible  to  predict  with 
certainfy  how  funds  will  structure  their 
portfolio  hoH*"g^  in  response  to  these 
amendments."**  In  addition,  any  costs 
or  benefits  are  likely  to  afiiact  not  only 
funds,  but  also  a  wide  variefy  of  market 
participants.  ■<" 

In  tlM  Proposing  Release,  the 
Commission  requested  specific 
comment  on  the  costs  and  benefits 
associated  with  the  proposals.  No 
conunenters  provided  specific  estimates 
of  any  costs  or  benefits.  One  noted 
geneiaUy  the  increase  in  time  and  costs 
incurred  to  document  compliance  with 
rule  2a-7  since  1991,  and  suggested  that 
procedural  requirements  focus  less  on 
periodic  reviews  of  existing  information 
and  more  on  actiims  required  by  a  board 
or  fund  managers  in  response  to  new 
information.'*''  In  response  to  these 


[•XlOKBiXB)  of  rate  3»-7.  m 


\  (aXSNU)  (aaOnMoa  of  c 
.  fa^  ABSa)  aad  (aXlOMUKB)  (mtinc 
raquiiaaMBl  for  ABSa)  of  rate  2a-7.  aa  I 
Funds  ara  raquirad.  kowavar.  to  apply  tha  i 
divaraiflcaUan  rtudwda  far  ABSa  ia  i 
with  Sactka  LBJJ>.  of  tUa  RalaMa.  mpra.  Sm 
panqpaph  (cX4MU)(D)  of  rate  2^7.  aa  amandad. 
•«  Pw^npha  (aXS)  and  (aXlS)  of  rala  2»-7,  aa 


(cK3XWXB)afrate2a-7,« 


••  Sto  aHfra  Sactioa  LA.  of  thia  Ralaaaa. 

••*Ft)r  oMBpte.  many  aooay  markal  hud* 
OMiaatly  do  not  invaat  in  ABSa.  or  invaat  only  in 
thoa*  ABSa  thai  do  MX  nte*  Ih*  divaraificMkw 
taawaa  idiii  iiri  in  thte  Rateaaa.  Tha  rwmmlaaioa 
axpada  tiMl  aoN  tenda  wiU  iavaal  in  ABSa. 
alttM«k  than  ia  DO  anpirical  baate  far  pradicliilg 
tha  iiaa  of  that  aspactad  affacL 

""Many  of  tha  compter  mooay  marhat  hind 
liMliiitoaiiU  ilhi  lail  lij  rtia  larhiiiral  awanrlnmiti 
•ra  spadllcaUy  daaigaad  to  caaply  arith  rate  2a- 
7. 1V»  primary  afiad  of  tha  aMandDMiaa  will  ha  to 

rhaini  hmr  thnri  inrrmmrnn  ri — 1 — ' '  —*' — 

than  to  pnUUt  hnda  koaa  invaating  in  ciKTaatly- 
avaUabte  aonay  aarfcat  inatramanta.  Thna.  to  tha 
astaat  tha  amaadnMala  iapoaa  coats  or  provida 
baaafits,  thaa*  ooala  and  baoaftu  may  ba  sharad  by 
ftuida.  iavaatora.  taaMra.  and  tha  invaatmaot  banks 
or  olbar  aotitiaa  that  alincluia  mooay  maikal 


••*Tha  tarhniral  mmmdmmta  do  not  raqiiira 
^Llinin.^  ptriodtc  raviawa.  Tha  rate's  prooadiual 
.  inclndiag  pariodic  iwtews  of  cartain 
t  adoptad  baiora  tha  propoaal  of 
,  Tba  coals  aod  baoeBts 
of  Ihaaa  prooadaraa  wara  analyaad  ptaviowaly  in 
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concerns,  the  technical  amendments 
create  exceptions  to  the  rule's  periodic 
review  requirements  whea  diose 
requirements  are  not  necessary  to 
prevent  the  fund  from  inadvartantfy 
holding  ineligible  securities.  I*' 

Section  2(c)  of  the  1940  Act  provides 
that  whanavar  the  f^nmmif^tffn  y 
engaged  in  rulemaking  and  is  required 
to  conaidar  whether  an  action  is 
nacassary  or  appn^niate  in  the  pubUr 
interest,  tha  Commission  also  must 
mnaider.  in  addition  to  the  protactiaii  of 
investors,  whether  die  action  will 
promote  effidancy,  conqietitioB,  »«vi 
capital  faniiation.1*  For  the  reasons 
st^ed  in  the  cost/ben^t  snalysis  above, 
tile  Commission  has  concluded  that  die 
technical  amendments  arill  promoiB 
efficiency,  competition  and  coital 
formation. 

B.  Amendmentt  to  Advertising  Ao/es 
ApplkaUe  to  Money  hfaiket  Funds 

Hie  amendments  to  the  Commission's 
advertising  rules  and  forms  appUc^Ie 
to  money  market  funds  are  dedgned  to 
clarify  the  formula  used  by  money 
market  funds  to  calculate  yield  and 
deduce  the  potential  for  investors  beii^ 
misled  or  confused  by  the  presentation 
of  a  money  market  fimd's  short-tmn 
total  retiun.  They  benefit  ftmds  and 
fund  inveators  by  clarifying  the  yield 
formula  and  codifying  accepted 
practices  imder  the  current  rules.  The 
amendments  are  intended  to  ptesove 
the  consistency  of  advertised  yield  and 
to  maintain  the  abilify  of  investors  to 
compare  yields  quoted  by  various  funds. 

Hie  Commisrion  anticipates  that  the 
costs  of  these  amendments  to  funds  and 
investors  are  likely  to  be  miniioal.  No 
conunenters  responded  to  the 
Commission's  request  for  specific 
estimates  of  costs  or  benefits  associated 
with  the  proposed  rule  amendments. 
One  commenter  stated  that  the  proposal 
to  clarify  that  only  investment  income 
may  be  included  in  a  fund's  yield  would 
benefit  neither  funds  nor  investors, 
because  it  would  discourage  fimds  from 
identifying  sources  of  safe,  non- 
investment  income,  encourage  funds  to 
increase  yield  through  riskier 
investments,  and  deprive  investors  of 
information  regarding  consistent 


sources  of  non-investment  income. '* 
The  Commission  believes,  however,  thnt 
the  rule  will  benefit  investors  by 
ensuring  that  a  mcmey  market  fund's 
yield  is  consistenUy  advertised  and 
represents  only  income  diat  reflects  the 
perfarmance  of  tha  fruul's  investment 
portfolio.!  >« 


V. 


Act 


coonaction  with  tha  adoption  of  rula  2a-7  in  1963, 
and  in  coonaction  with  amendmants  to  rala  2a-7 
in  1986.  1991  and  1996. 

■Tor  example,  the  amended  rule  does  not 
require  periodic  detenninations  of  tl>e  number  of 
ten  percent  obligors  of  an  ABS  that  the  bond 
determines  will  never  have,  or  is  unlikely  to  have, 
ten  percent  obligors.  See  paragraphs  (cX9Xiv)  and 
(cHlO)(v)ofnile2a-7.as<  '    ' 

•aiisuscsoa-2(c). 


As  set  forth  in  die  Propoeii^  Ralense. 
certain  proviaioas  of  die  amendaMiiSB 
adopted  in  this  Releaae  contaia 
"ooUectian  of  infonaation" 
rBquirements  widiin  tha  Biaanii^  of  tbs 
F^erworii  Reduction  Act  of  1995 
rPRA*n.  •  •  •  The  collection  of 
information  raquiraments  contained  ia 
these  aBMndmants  ware  submitted  to 
the  Office  of  Management  and  Budget 
CXIKA")  far  review  in  accordance  widi 
section  3507(d)  of  the  PRA.  The  tide  for 
the  collection  of  information  is  "Rulas 
Regulating  Money  Market  Fluids."  TIm 
coUectkm  of  infinmation  requirements 
are  in  aocordsnoa  addi  section  3507  of 
the  PRA.  An  agsncy  m^  not  conduct  or 
spoaaor.  and  a  person  is  not  required  to 
respond  to.  a  collection  of  infioanation 
unless  the  agancy  diqdays  a  valid  OMB 
control  munber.  OMB  approved  the 
PRA  submission  widi  tmped  to  theee 
amendments  and  — '(pt*^  OMB  control 
numbers  with  respect  to  the  rulea 
amended  by  this  Release.' 12 

Responses  to  the  collectitm  of 
information  requirements  for  the  rulea 
and  forms  amended  by  this  Releaae  are 
mandatory.  The  collection  of 
information  requiremaits  under  rule 
2a-7  are  designed  to  enable  the 
Commission  sta£F  to  ascertain  a  money 
market  funds'  compliance  with  the  rule 
and  ensure  that  funds  have  in  place 
procedures  for  collecting  information 
necessary  to  make  the  required 
determinations  regarding  portfolio 
securities.  Most  responses  required  by 


■<*  According  to  this  conunanter,  the  inability  to 
advartisa  Don-inveatmant  income  also  would  have 
an  advana  etbct  on  compatition  in  the  indnatiy. 

■"The  Commission  believes  that  it  is  not  relavant 
to  consider  the  cosU  to  funds  identified  by  the 
commenter  in  connection  with  these  amendments. 
The  amendments  are  intended  to  clarify  the  existing 
money  market  fund  yield  formula,  and  as  noted  in 
the  Proposiqg  Release,  the  exisUng  yield  formula 
does  noi  potmit  the  inclusion  of  non-investment 
income  in  yield.  See  Proposing  Release,  supra  note 
6,  at  n.B3  and  accompanying  text.  In  addition,  the 
Coounission  believes  that  any  such  costs  are  in  fad 
quite  bmitad.  since  it  is  aware  of  only  one  fund  that 
has  sought  to  include  non-inveatmant  inmnw.  in  )t( 
calcutetion  of  yidd. 

'"44  U.S.C  3501—3520. 

'"OKfB  control  numbers  are  as  ioUows:  rala  2a- 
7  (3235-0268.  expires  Mar.  31,  2000):  rale  34b-l 
(323S-0346.  expires  Mar.  31,  20(m):  rule  482  (323S- 
0074,  expires  Mar,  31,  2000);  Form  N-IA  (3235- 
0307,  expires  May  31,  2000):  Form  N-3  (3235-0316. 
expires  Mar.  31,  2000);  and  Fonn  N-4  (3235-0318. 
axpiraa  Apr.  30,  2000). 


rule  2a-'7  Mid  requested  by  or  suhmittad 
to  the  Commission  will  be  kept 
confidential  to  die  extent  pfmitted  by 
relevant  statutory  and  ragulelDry 
provisions. ■  ■>  Tha  collection  of 
infarmatkm  rsquired  by  rule  341^1.  i«le 
482.  Form  N-IA.  Form  N-3  and  Form 
N-4.  and  which  is  disclosed  in  fund 
r~'T''^'"f»  rnciitistinn  statiaiMaili 
and  advertiaamants,  is  puhUc  nd  Is  not 
leant  cenfidantial  fay  Oa  CoauBisakin. 

The  SuMortii^  StatMaenr  to  ttds 
Paparworic  Reduction  Act  submisskm 
notes  that,  because  the  tecfanioi 
amendments  to  rule  2a-7  clarify 
aodstfng  reporting  and  rscordkaapb^ 
abUgstiana.  it  Is  estimatad  diat  tfaey  will 
have  no  afbct  on  the  annual  repostiiif 
burden  of  money  markat  frinds.  Tlw 
amsndmants  to  the  advaitHli^  rules 
and  farms  ^ipUcriile  to  money  markat 
frinds  are  estimatad  to  inqpoae  no 
substantive  additional  peparwoik 
burdens  on  funds.  The  Commission  Is 
aware  of  only  one  money  market  fruid 
that  has  sou^  to  include  inomne  other 
than  investment  income  in  its  yield 
calculation,  and  very  few  money  markat 
funds  that  quote  any  type  of  total  return 
in  dwir  advertisements.  If  total  return  is 
quoted,  however,  an  iiMrignifirr^mt 
additional  burden  is  required  cmly  if  the 
quoted  yield  diflhrs  materiaUy  from 
quoted  total  return,  which  the 
Commission  believes  occurs 
infrequentiy. 


VL 
Analyais 

A  summary  of  the  biitial  Regulatory 
Flaxibilify  Analysis  ("IRFA")  le^uding 
the  propoeed  amendments,  which  was 
prepared  in  accordance  with  5  U.S.C 
603.  was  published  in  the  Proposing 
Release.  No  comments  were  received  on 
the  ERFA.  The  Commission  has  prepered 
a  nnal  Regulatory  Flaxibilify  Analysis 
("FRFA")  in  accordance  with  5  U.S.C 
604  regarding  the  adoption  of  technical 
amendments  to  rule  2a-7  and  the 
adoption  of  amendments  to  the 
Commission's  advertising  rules 
applicable  to  money  market  funds. 

The  FRFA  discusses  the  need  for,  nnrt 
objectives  of,  the  rule  amendments.  The 
FRFA  explains  that  the  technical 
amendments  to  rule  2a-7  address  many 
of  the  questions  and  issues  raised  by 
indust^  participants  after  the  adoption 
of  the  1996  Amendments.  The  objective 
of  the  technical  amendments  is  to  refine 


■■>  If  the  board  of  directors  takes  action  with 
respect  to  defaulted  securities,  events  of  inaolvaocy 
or  deviations  in  share  price,  however,  funds  must 
file  an  exhibit  to  Form  N-SAR  describing  tha  i 
Tliis  collection  of  information  under  rule  2»-7  te 
public  and  is  not  kept  confidential  by  the 
Commission.  See  paragraph  (cHlOMvii)  of  rate  2«- 
7,  aa  amended. 
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and  correct  the  1996  Amendments,  and 
thereby  permit  money  market  funds  the 
maximum  amount  of  flexibility  in 
selecting  their  investments  consistent 
with  the  ob)ective  of  maintaining  a 
stable  net  asset  value.  The  FRFA 
explains  that  the  amendments  to  the 
advertising  rules  applicable  to  money 
market  funds  clarify  that  only 
investment  income  may  be  included  in 
the  yield  of  a  nioney  market  fund  and 
reduce  the  potential  for  investors  being 
misled  or  confused  by  the  presentation 
of  a  money  market  fund's  short-lerm 
total  return. 

The  FRFA  estimates  that  out  of  the 
approximately  650  investment 
compeniae  registefed  with  tlic 
Commission  that  have  one  or  more 
portfolios  that  are  money  market  funds, 
a  total  of  130  would  be  considered  small 
entities.  The  FRFA  indicates  that  the 
technical  amendments  to  rule  2e-7  and 
the  amendments  to  the  advertising  rules 
and  forms  applicable  to  money  market 
funds  would  efisct  small  entities  in  the 
same  manner  as  other  funds  subject  to 
these  rules. 

The  FRFA  expleins  thet  neither  the 
technical  anMBOBMats  to  rule  2e-7  nor 
the  amendments  to  the  advertising  rules 
applicable  to  money  market  funds 
impose  any  substantive  additional 
reporting,  recordkeeping  or  other 
compliance  burdens.  Finally,  the  FRFA 
states  that  in  adopting  the  amendments 
the  Commission  considered  (a)  the 
establishment  of  differing  compliance 
requirements  that  take  into  account  the 
resources  available  to  small  entities;  (b) 
simplification  of  the  requirements  for 
small  entities:  (c)  the  use  of  performance 
letbar  than  deaign  standards;  and  (d)  an 
exemption  firom  the  rules  for  small 
entitiea.  The  FRFA  states  that  the 
Commission  concluded  that  different 
requirements  for  small  entities  with 
respect  to  either  the  technical 
aoiendments  to  rule  2*-7  or  tlM 
anendments  to  the  advertising  rules 
applicable  to  money  market  funds  are 
iinneresnary  and  would  be  inconsistent 
with  inveetor  protection,  and  that  the 
adopted  amendments  are  not  design 
atHKlards. 

Cost/benefit  information  reflected  in 
the  "Cost/Benefit  Analysis"  section  of 
this  Release  also  is  reflected  in  the 
FRFA.  A  copy  of  the  FRFA  may  be 
obtained  by  contacting  David  P. 
Mathews,  Senior  Counsel.  N4ail  Stop 
10-2,  Seciuities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549. 

Vn.  Statutory  Authority 

The  Commission  is  antonding  rule  2e- 
7  and  the  advertising  rules  and  forms 
applicable  to  money  market  funds  under 


the  exemptive  and  rulemeking  authority 
set  forth  in  sections  6(c)  (IS  USC  80a- 
6(c)].  B(b)  (15  USC  80a-8(b)|.  22(c)  (15 
USC  eOB-22(c)|,  34(b)  (15  USC  80a- 
33(b)),  35(d)  (15  USC  80e-S4(d)l  and  . 
38(a)  (15  USC  80e-37(a)]  of  the 
Investment  Company  Act  of  1940.  The 
authority  citations  for  the  amendmento 
to  the  nUes  and  forms  precede  the  text 
of  the  amendments. 

Vm.  Taxt  of  Sole  and  Feat 


List  of  Subfads  in  17  Cn  Pails  SSe, 
238.  270  a^  174 

Investment  ccnnpanies.  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reesons  set  out  in  the 
pieemble.  the  Commission  is  amending 
chaptar  II.  title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PARTZSe-QENERAL  RULES  AND 
RBQULATIOMS,  SECUnmES  ACT  OF 

im 

1.  The  authority  dtation  for  Part  230 
continnea  to  reed,  in  part,  as  follows: 


15  VS.C.  TTb.  77f.  77g,  77h.  77J. 
77s.  TTsss.  78c.  78d.  787.  ram.  78n.  78o.  7ew. 
Tailed).  79t.  80»-8. 80a-29,  80s-30.  i 
37.1 


2.  Sectfon  230.482  la  amended  bjr 
revising  peregraph  (d)  to  reed  as 
followK 


f23a482    AdwarWelwtfcyae 

faaaaiafytat  repair 
18l 


Maef 


(d)  In  the  case  of  a  money  market 
fond: 

(1)  Any  quotation  of  the  moomj 
market  fund's  yield  in  an  advertisement 
shall  be  based  on  the  methods  of 
computation  prescribed  in  Form  N-lA 
(§§  230.15A  and  274.11A  of  this 
chapter).  Form  N-3  (§§  239.17a  and 
274.11b  of  this  chapter),  or  Form  N-4 
{%%  230.17b  and  274.11c  of  thia  chaptar) 
and  may  include: 

(i)  A  quotation  of  current  yield  that 
identifies  the  length  of  and  the  date  of 
the  last  day  in  the  bese  period  used  in 
computing  that  quotation;  or 

(ii)  A  quotation  of  effective  yield  If  it 
tifipmn  in  the  same  advertisement  as  a 
quotation  of  ciurent  yield  and  each 
quotation  relates  to  an  identical  baae 
period  and  is  presented  with  equal 
prominence. 

(2)  Accompany  any  quotation  of  the 
money  market  fund's  total  return  In  an 
advertisement  with  a  quotation  of  the 
moitey  market  fund's  current  3rield 
under  paragraph  (dXlNO  of  this  section. 
Place  the  quotations  of  total  return  and 
current  yield  next  to  eech  other,  in  the 


same  size  print,  and  if  there  is  a  material 
difference  between  the  quoted  total 
return  and  the  quoted  current  )ri8ld,    - 
include  a  statement  that  the  yield 
quotation  more  closely  reflecta  the 
ctirrent  Mmtnga  of  the  money  market 
fund  than  the  total  return  quotation. 


PART  270-RULE8  AND 
REGULATIONS,  MVESTMENT 
COMPANY  ACT  OF  1M0 

3.  The  general  authority  citation  for 
Part  270  ia  revised  to  read  as  foUowa: 

1  at  mq., 


:  15  U.S.C 
34(b),  80a-37, 80a-38 


4.  Section  270.2e-7  is  revised  to  raed 
aafoDowfs: 

|f^lUa-7    Money  martal  fkeida. 

(a)  DefinidonM. 

(1)  Acouisition  (or  Acquire)  meena 
any  purchase  or  subsequent  rollover 
(but  does  not  inchide  the  foUure  to 
exercise  a  Demand  Peeture). 

{2)  Amortized  Cott  Method  tit 
valuation  means  the  method  of 
calculating  an  investment  compeny'a 
nrt  asset  value  whereby  pottfolio 
securities  are  valued  et  the  fund's 
Acqtiisition  coat  as  adfusted  far 
amortization  of  premium  or  accretion  of 
discount  rather  than  at  their  value  baaed 
on  current  market  factors. 

(3)  Asset  Bodcad  Smnuity  meens  a 
fixed  income  security  (other  than  a 
Government  security)  Issued  by  e 
Special  Purpose  Entity  (as  defined  in 
this  peregraph),  subetantiaily  all  of  the 
assets  which  consist  of  Qualifying 
AsseU  (as  defined  in  this  paragraph). 
Special  Purpose  Entity  means  s  trust, 
corporation,  partnership  or  other  entity 
organized  for  the  sole  fturpose  of  issoing 
securities  that  entitle  their  holders  to 
receive  payments  that  depend  primarily 
on  the  rash  flow  from  Qualifying  Asseta, 
but  does  not  include  a  registered 
investment  company.  Qualifyitig  AsaetM 
meens  financial  assets,  either  fixed  or 
revolving,  that  by  their  terms  convert 
into  cash  writhin  a  finite  time  period, 
plus  any  rights  or  other  asseta  designed 
to  assure  the  servicing  or  timely 
distribution  of  proceeds  to  security 
holden. 

(4)  Business  Day  meens  any  day,  other 
than  Saturday,  Sunday,  or  any 
customaiY  business  holiday. 

(5)  CoUatendixed  Fully  in  the  cese  of 
a  rn>urchase  agreement  means  that 

(ij  The  value  of  the  securities 
collateralizins  the  repurchase  agreement 
(reduced  by  the  transaction  costa 
(including  loss  of  interest)  that  the 
money  market  fund  reasonably  could 
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expect  to  incur  if  the  seller  deCaults)  is. 
and  during  the  entire  term  of  the 
repurchase  agreement  remains,  at  least 
equal  to  the  Resale  Price  (as  defined  in 
paragraph  (a)(5)(v)  of  this  section) 
provided  in  the  agreement; 

(11)  The  money  market  fund  or  ito 
custodian  either  has  actual  physical 
possession  of  the  collateral  or.  in  the 
case  of  a  security  registered  on  a  book 
entry  system,  the  book  entry  is 
maintained  in  the  name  of  the  money 
market  fund  or  iu  custodian: 

(ill)  The  collateral  consista  entirely  of 
cash  items.  Government  Securities  or 
other  securities  that  at  the  time  the 
repurchase  agreement  is  entered  into  are 
rated  in  the  highest  rating  category  by 
the  Requisite  NRSROs;  and 

(iv)  Upon  an  Event  of  Insolvency  with 
respect  to  the  seller,  the  repurchase 
agreement  would  qualify  under  a 
provision  of  applicable  insolvency  law 
providing  an  exclusion  from  any 
automatic  stay  of  creditors'  rights 
against  the  seller. 

(v)  Resale  Price  means  the  Acquisition 
price  paid  to  the  seller  of  the  securities 
plus  me  accrued  resale  premium  on 
such  Acquisition  price.  The  accrued 
resale  premium  shall  be  the  amount 
specified  in  the  repurchase  agreement  or 
the  daily  amortization  of  the  diffarence 
between  the  Acquisition  price  and  the 
resale  price  spadified  in  the  repurchase 
agreement 

(6)  Conditional  Demand  Feature 
means  a  Demand  Feature  that  is  not  an 
Unconditional  Demand  Feature.  A 
Conditional  Demand  Feature  is  not  a 
Guarantee. 

(7)  Conduit  Security  means  a  security 
issued  by  a  Municipal  Issuer  (as  defined 
in  this  paragraph)  involving  an 
arrangement  or  agreement  entered  into, 
direcdy  or  indirectiy,  with  a  persqp 
other  than  a  Municipal  Issuer,  which 
arrangement  or  agreement  provides  for 
or  secures  repayment  of  the  security. 
Municipal  Issuer  means  a  state  or 
territory  of  the  United  States  (including 
the  District  of  Columbia),  or  any 
political  subdivision  or  public 
instrumentality  of  a  state  or  territoty  of 
the  United  States.  A  Conduit  Security 
does  not  include  a  security  that  is: 

(i)  Fully  and  unconditionally 
guaranteed  by  a  Municipal  Issuer;  or 

(ii)  Payable  from  the  general  revenues 
of  the  Municipal  Issuer  or  other 
Municipal  Issuers  (other  than  those 
revenues  derived  from  an  agreement  or 
arrangement  with  a  person  who  is  not 
a  Municif>al  Issuer  that  provides  for  or 
secures  repayment  of  the  security  issued 
by  the  Municipal  Issuer);  or 

(iii)  Related  to  a  project  owned  and 
operated  by  a  Municipal  Issuer;  or 


(iv)  Related  to  a  Eadlity  leased  to  and 
under  the  control  of  an  industrial  of 
commercial  enterprise  that  is  part  of  a 
public  project  which,  as  a  whole,  is 
owned  and  under  the  control  of  a 
Municipal  Issuer. 

(8)  Demand  Feature  meens: 

(i)  A  feature  permitting  the  holder  of 
a  security  to  sell  the  security  at  an 
exercise  price  equal  to  the  approximate 
amortized  cost  of  the  security  plus 
accrued  interest,  if  any.  at  the  time  of 
exercise.  A  Demand  Feature  murt  be 
exercisable  either 

(A)  At  any  time  on  no  more  than  30 
calendar  days'  notice;  or 

(B)  At  specified  intervals  not 
exceeding  397  calendv  days  and  upon 
no  more  than  30  calendar  days'  notice; 
or 

(ii)  A  feature  permitting  the  holder  of 
an  Asset  Backed  Security 
unconditionally  to  receive  principal  and 
interest  within  397  calendar  days  of 
making  demand. 

(9)  Demand  Feature  Issued  By  A  Non- 
Controlled  Person  means  a  Demand 
Feature  issued  by: 

(i)  A  person  that,  dlractiy  or 
indirectiy.  does  not  control,  and  is  not 
controlled  by  or  imder  common  control 
with  the  issuer  of  the  security  subject  to 
the  Demand  Feature  [control  means 
"control"  as  defined  in  section  2(aX9)  of 
Uie  Act  (15  U.S.C  80e-2(aX9));  or 

(ii)  A  sponsor  of  a  Special  Purpose 
Entity  with  respect  to  an  Asset  Backed 
Security. 

(10)  Eligible  Security  means: 

(i)  A  Rated  Security  with  a  remaining 
maturity  of  397  ^elendar  days  oriess 
that  has  received  a  rating  from  the 
Requisite  NRSROs  in  one  of  the  two 
highest  short-term  rating  categories 
(within  which  there  may  be  sub- 
categories or  gradations  indicating 
relative  standing);  or 

(ii)  An  Unrated  Security  that  is  of 
comparable  quality  to  a  security  meeting 
the  requirements  for  a  Rated  Security  in 
paragraph  (a)(10)(i)  of  this  section,  as 
determined  by  the  money  market  fund's 
board  of  directors;  Provided,  however. 

that  ;    «.;♦?.     ^ 

(A)  A  security  that  at iia  tlmeof 
issuance  had  a  remaining  maturity  of 
more  than  397  calendar  days  but  that 
has  a  remaining  maturity  of  397 
calendar  days  or  less  and  that  is  an 
Unrated  Seciuity  is  not  an  Eligible 
Security  if  the  security  has  received  a 
long-term  rating  from  any  NRSRO  that 
is  not  within  the  NRSRO's  three  higheft 
long-torn  ratings  categories  (within 
which  there  may  be  subcategories  or 
gradations  indicating  relative  standing], 
unless  the  security  has  received  a  long- 
term  rating  from  the  Requisite  NRSROs 


in  one  of  the  three  highest  rating 
categories; 

(B)  An  Asset  Backed  Security  (odiar 
than  an  Asset  Backed  Security 
substantially  all  of  whose  Qualifying 
Asseta  consist  of  obligations  of  one  or 
more  Municipal  Issuers,  as  that  term  is 
defined  in  paragraph  (a)(7)  of  this 
section)  shall  not  be  an  E^gible  Security 
unless  it  has  received  a  rating  from  en 
NRSRO. 

(iii)  In  addition,  in  the  case  of  e 
security  that  is  subject  to  a  Demand 
Featiue  or  Guarantee: 

(A)  The  Guarantee  has  received  a 
rating  from  an  NRSRO  or  the  Guarantee 
is  issued  by  a  guarantor  that  has 
received  a  rating  from  an  NRSRO  with 
respect  to  a  class  of  debt  obligations  (or 
any  debt  obligation  within  that  class) 
that  is  comparable  in  priority  and 
security  to  the  Guarantee,  unless: 
(])  The  Guarantee  is  issued  by  a 
person  that,  directiy  or  indirectiy, 
controls,  is  controUiad  by  or  is  under' 
common  control  with  the  issuer  of  the 
security  subject  to  the  Guarantee  (other 
than  a  sponsor  of  a  Special  Purpose 
Entity  with  respect  to  an  Asset  Backed 
Security); 

12)  lie  security  subject  to  the 
Guarantee  is  a  repurchase  i^reemsnt 
that  is  Collateralized  Fully;  or 
(5)  The  Guarantee  is  itself  a 
Government  Security;  and 

(B)  The  issuer  of  the  Demand  Feeture 
or  Guarantee,  or  another  institution,  has. 
undertaken  promptiy  to  notify  the 
holder  of  the  security  in  the  event  the 
Demand  Feature  or  Guarantee  is 
substituted  with  another  Demand 
Feature  or  Guarantee  (if  such 
substitution  is  permissible  under  the 
terms  of  the  Demand  Feature  or 
Guarantee). 

(11)  Event  of  Insolvency  meaza.  with 
respect  to  a  person: 

(i)  An  admission  of  insolvency,  the 
application  by  the  person  for  the 
appointment  of  a  trustee,  receiver, 
rehabilitator,  or  similar  officer  for  all  or 
substantially  all  of  its  assets,  a  general 
assignment  for  the  benefit  of  creditors, 
the  filing  by  the  person  of  a  voluntary 
petition  in  bankruptcy  or  application  for 
reorganization  or  an  arrangement  with 
creditors;  or 

(ii)  The  institution  of  similar 
proceedings  by  another  person  which 
proceedings  are  not  contested  by  the 
pereon;  or 

(iii)  The  institution  of  similar 
proceedings  by  a  government  agency 
responsible  for  regulating  the  activities 
of  the  person,  whether  or  not  contested 
by  the  person. 

(12)  First  Tier  Security  means  any     - 
Eligible  Security  that 
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(i)  b  a  Rated  Security  that  baa 
rao^rad  a  thort-tann  rating  frooi  the 
Requisite  NRSROs  in  the  highest  short- 
term  rating  category  for  debt  obligations 
(within  which  there  may  be  aub- 
^at^y**^  or  gradations  iiulicating 
relative  standing):  or 

(ii)  b  an  Unrated  Security  that  is  of 
comparable  quality  to  a  security  meeting 
the  requirements  lor  a  Rated  Security  in 
par^raph  (aXl2Xi)  of  thU  section,  as 
dateiminad  by  the  fund's  board  of 
diractocs;  or 

(iii)  b  a  security  issued  by  a  registered 
InvaalflMnt  company  that  b  a  money 
market  ftind:  or 

(iv)  b  a  Govenunent  Security. 

(13)  Floating  Bate  Security  meens  a 
security  the  tenns  of  which  provide  for 
the  adfustment  of  its  interaat  mte 
whenever  a  specified  Interest  rate 
changaa  and  that,  at  any  time  until  the 
final  matiuity  of  the  instrument  or  the 
period  remaining  until  the  principal 
amount  can  be  recovered  through 
demand,  can  raaaonably  be  expected  to 
heve  a  market  value  that  approaimatw 
itsamcMtized  cost. 

(14)  Govenunent  Security  meaiu  any 
"Government  security"  as  defined  in 
section  2(aNie)  of  the  Act  (15  U.S.C 
Ma-2(a)(16)). 

(15)  Guarantee  means  an 
unconditional  obligation  of  a  person 
other  than  the  issuer  of  the  security  to 
undertake  to  pay,  upon  praeentment  by 
the  holder  of  the  Guarantee  (if  required), 
the  principal  amotwt  of  the  underlying 
aecurity  plus  accrued  interest  when  due 
or  upon  default.'  or.  in  the  case  of  an 
Unconditional  Demand  Feeture.  an 
obligation  that  entitles  the  holder  to 
receive  upon  exercise  the  approximate 
amortized  cost  of  the  underlying 
security  or  securities,  plus  eccrued 
interest,  if  any.  A  Guarantee  includes  a 
letter  of  credit,  financial  guaranty  (bond) 
insurance,  and  an  UnconditionaL 
Demand  Feature  (other  than  an 
Unconditional  Demand  Feeture 
provided  by  the  issuer  of  the  security). 

(16)  Guarantee  Inued  By  A  Non- 
Controlled  Petwon  meeiu  a  Guarantee 
iasued  by: 

(i)  A  person  that,  directly  or 
indirectly,  does  not  control,  and  is  not 
controlled  by  or  under  commoD  control 
with  the  issuer  of  the  security  subiect  to 
the  Guarantee  (control  meens  "control" 
aa  daAnod  in  section  2(aK9)  of  the  Act 
(15  use.  80a-2(aX9)):  or 

(ii)  A  sponsor  of  a  Special  Purpoae 
Entity  writh  reaped  to  an  Asset  Backed 

Security. 

(17)  NBSBO  meana  any  nationally 
recognized  statbtical  rating 
organization,  as  that  term  is  used  in 
paragraphs  (cX2)(viXE).  (F)  and  (H)  of 

§  240.15C3-1  of  thb  Chapter,  that  b  not 


an  "affiliated  poison."  m  defined  in 
8K:tlon  2(aX3XQ  of  the  Act  (15  U.SXL 
80e-2(aX3)(C)).  of  the  issuer  of,  or  any 
insurer  or  provider  of  credit  support  for, 
thesecuri^. 

(18)  Penny-Bounding  Method  of 
pricing  means  the  method  of  computing 
an  investment  company's  price  per 
share  for  purpoeea  of  distribution, 
radamption  and  repurchaae  whereby  the 
current  net  aaaet  value  par  ahara  b 
founded  to  the  nearest  one  percent. 

(19)  Bated  Security  memoM  m  security 
that  meets  the  requiremenb  of 
pen«raphs  (aXmi)  or  (U)  of  thb 
section,  in  each  caee  subject  to 
par^raph  (aKl9Xiii)  of  dib  section: 

(i)  The  security  has  received  s  shott- 
larm  rating  from  an  NRSRO.  or  boa  been 
iasued  by  an  issuer  that  baa  received  a 
short-term  rating  tram  an  NRSRO  with 
respect  to  a  cless  of  debt  obUgetions  (or 
any  debt  obligation  within  that  claaa) 
that  b  Goapnable  in  primity  and 
security  with  the  security,  or 

(ii)  The  security  b  sub^  to  a 
Guarantee  that  has  received  a  short-term 
rating  from  an  NRSRO.  or  a  Guarantee 
issued  by  a  guarantor  that  haa  received 
a  short-term  rating  from  en  NRSRO  with 
respect  to  s  cless  of  debt  obligstions  (or 
any  debt  obligation  vrithin  that  claaa) 
that  U  comparable  in  priority  and 
security  with  the  Guarantee;  but 

(iii)  A  security  b  not  a  Rated  Security 
if  it  b  subject  to  an  external  credit 
support  agreement  (including  an 
arrangement  by  which  the  security  has 
become  a  Refunded  Security)  that  waa 
not  in  effioct  when  the  security  was 
sssigned  ita  rating,  unleaa  the  security 
has  received  a  slwrt-term  rating  ' 
reflecting  the  exbtence  of  the  credit 
support  agreement  as  provided  in 
paragraph  (aXl9Xi)  of  thb  section,  or 
the  credit  support  agreement  with 
leapect  to  the  secxirity  has  received  a 
short-term  rating  as  provided  in 
paragraph  (aXl9Kii)  of  this  section. 

(20)  Refunded  Security  means  a  debt 
security  the  principal  and  interest 
pe]rmenU  of  which  are  to  be  paid  by 
Government  Securitiea  ("depoaited 
securities")  thet  have  been  irrevocably 
placed  in  an  eacrow  account  pxirsuant  to 
ayeement  between  the  issuer  of  the 
debt  security  and  an  escrow  sgent  that 
u  not  an  "affilbted  person,"  as  defined 
in  section  2(aK3XC)  of  the  Act  (15 
U.S.C  80a-2(aX3KC)).  of  the  bauer  of 
the  debt  aecurity.  and,  in  accordance 
with  such  escrow  agreement,  are 
pledged  only  to  the  payment  of  the  debt 
security  snd.  to  the  extent  that  excess 
proceeds  are  available  after  all  paymento 
of  principal,  interest,  snd  applicsble 
premiums  on  the  Refunded  Securities, 
the  expenses  of  the  escrow  agent  and. 


thereeikar.  to  the  iasuor  or  another  party; 
provided  that 

(i)  The  deposited  securities  shall  not 
be  redeemable  prior  to  their  final 
maturity; 

(ii)  The  escrow  agraeinaot  diaO 
prohibit  the  substitution  of  the 
deposited  securities  unless  the 
substituted  securitiaa  are  Government 
Securitiea;  and 

(iii)  At  the  time  the  depoaited 
secoritiee  are  placed  in  the  escrow 
account,  or  at  the  time  a  substitution  of 
the  deposited  securities  b  made,  an 
independent  certified  public  accountant 
shall  have  oertifted  to  the  eacrow  agent 
that  the  depoaited  aecuritiea  will  satiafy 
all  scheduksd  pa]mients  of  principal, 
interest  and  appUcable  premiunu  on  the 
Refunded  Securitiea:  Provided,  howew, 
an  independent  public  accountant  need 
not  have  provided  the  certification 
deacribed  in  thb  paragraph  (aX20Xiii)  if 
the  security,  as  a  Refunded  Security,  has 
received  a  rating  from  an  NRSRO  in  the 
higheat  category  for  debt  obligations 
(within  which  there  may  be  sub- 
r  atagories  or  gradatiom  Inrhiding 
leUtive  stunting). 

(21)  Bequithe  NBSBOe  means: 

(i)  Any  two  NRSROa  that  have  issued 
a  rating  with  respect  to  a  security  or 
class  of  debt  obligations  of  an  issoar;  or 

(ii)  If  only  one  NRSRO  haa  issued  a 
rating  with  respect  to  such  security  or 
clsss  of  debt  obligations  of  an  issuer  at 
the  time  the  fund  aoquiraa  the  aecurity, 
that  NRSRO. 

(22)  Second  Tier  Security  meena  any 
Eligible  Security  that  b  not  a  First  Tier 
Security.  Second  Tier  Conduit  Security 
means  any  Conduit  Security  that  b  an 
Eligible  Security  that  b  not  a  First  Tier 
Security. 

(23)  Single  State  Fund  means  a  Tax 
Exempt  Fimd  that  holds  itself  ont  as 
snoHng  to  maximize  the  amount  of  its 
dbtributed  income  that  b  exempt  from 
the  income  taxes  or  other  taxes  on 
investmento  of  a  particular  state  and, 
where  applicable,  subdivisions  thereot 

(24)  Tax  Exempt  Fund  means  any 
money  maricet  fund  that  holds  itself  out 
as  dbtributing  income  exempt  from 
regular  federal  income  tax. 

(25)  Total  Assets  means,  with  respect 
to  a  money  mariLot  fund  using  the 
Am<Htizad  Cost  Method,  the  total 
amortisad  coat  of  ita  asseb  and,  with 
respect  to  any  other  money  market  fund. 
the  total  market-based  value  of  its 
asseb. 

(26)  Unconditional  Demand  Feature 
means  a  Demand  Feetiue  that  by  ib 
terms  would  be  readily  exercisable  in 
the  event  of  a  default  hi  pa]rment  of 
principal  or  interest  on  the  underlying 
security  or  securities. 
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(27)  United  States  Dollar- 
Denominated  means,  with  reflBrence  to  a 
security,  that  all  principal  and  interest 
peymenb  on  such  security  are  payable 
to  security  holders  in  United  States 
dollars  under  all  circumstances  and  that 
the  interest  rate  of,  the  principal  amount 
to  be  repaid,  and  the  timing  of  paymenb 
rebted  to  such  security  do  not  vary  or 
float  with  the  value  of  a  foreign 
currency,  the  rate  of  interest  payable  on 
foreign  currency  borrowings,  or  with 
any  other  interest  rate  or  indisx 
expressed  in  a  currency  other  than 
United  States  doUars. 

(28)  Unrated  Security  means  a 
security  that  b  not  a  Rated  Security. 

(29)  Variable  Bate  Security  means  a 
security  the  terms  of  which  provide  for 
the  adjustment  of  ib  interest  rate  on  set 
dates  (such  as  the  last  day  of  a  month 
or  calendar  quarter)  and  that,  upon  each 
adjustment  until  the  final  maturity  of 
the  instrument  or  the  period  remaining 
until  the  inlncipal  amount  can  be 
recovered  through  demand,  can 
reasonably  be  expected  to  have  a  market 
value  that  ^proximates  ib  amortized 
coat 

(b)  Holding  Out  and  Uee  of  Names 
and  Titles.  (1)  It  shall  be  an  imtrue 
stetement  of  material  fact  vdthin  the 
meaning  of  section  34(b)  of  the  Act  (15 
U.S.C.  80a-33(b))  for  a  regbtered 
investment  company,  in  any  regbtration 
statement,  application,  report,  account, 
record,  or  ouer  document  filed  or 
transmitted  pursuant  to  the  Act. 
including  any  advertisement,  pamphlet, 
circular,  form  letter,  or  other  ules 
literature  addressed  to  or  intended  for 
dbtribution  to  prospective  investors 
that  b  required  to  be  filed  with  the 
Commission  by  section  24(b)  of  the  Act 
(15  U.S.C.  80»-24(b)),  to  hold  itself  out 
to  investors  as  a  money  market  fund  or 
the  equivalent  of  a  money  market  fund, 
imless  such  regbtered  investment 
company  meets  the  conditions  of 
paragraphs  (cX2).  (cK3)  and  (cX4)  of  thb 
section. 

(2)  It  shall  constitute  the  use  of  a 
nuiterially  deceptive  or  mbleading 
name  or  tide  within  the  meaning  of 
section  35(d)  of  tiie  Act  (15  U.S.C  80a- 
34(d))  for  a  registered  investment 
company  to  adopt  the  term  "money 
market"  as  part  of  ib  name  or  tide  or  the 
name  or  title  of  any  redeemable 
securities  of  which  it  is  the  issuer,  or  to 
adopt  a  name  that  suggesb  that  it  b  a 
money  market  fund  or  the  equivalent  of 
a  money  market  fund,  unless  such 
registoed  investment  company  meete 
the  conditions  of  paragraphs  (c)(2), 
(c)(3),  and  (c)(4)  of  this  section. 

(3)  For  purposes  of  thu  paragraph,  a 
name  that  suggesb  that  a  regbtered 
investment  company  b  a  money  market 


fund  or  the  equivalent  thereof  shall 
iiudude  nne  that  uses  such  terms  as 
"cash,"  "Uouid."  "money."  "ready 
asseb"  M'  smiilar  terms. 

(c)  Share  Price  Calculations.  The 
current  price  per  share,  for  purposes  of 
dbtribution.  redemption  cuul 
repurchase,  of  any  redeemable  security 
issued  by  any  roistered  investmtat 
company  ("mcmey  maricet  fund"  or 
"fund"),  notwithstanding  the 
requiremenb  of  section  2(a)(41)  of  the 
Act  (15  U.S.C  80a-2(a)(41))  and  of 
§§  270.2a-4  and  270.22c-l  thereunder, 
may  be  computed  by  use  of  the 
Amortized  Cost  Method  or  the  Penny- 
Rounding  Method;  Provided,  however, 
that- 

(1)  Board  Fundings.  The  board  of 
directors  of  the  money  market  fund 
shall  determine,  in  good  bith,  that  it  b 
in  the  best  interests  of  the  fund  and  ite 
shareholders  to  maintain  a  stable  net 
asset  value  per  share  or  staUa  price  per 
share,  by  virtue  of  either  the  Amortized 
Cost  Method  or  the  Penny-Rounding 
Method,  and  that  the  money  market 
fund  will  continue  to  use  such  method 
only  so  long  as  the  board  of  directon 
brieves  that  it  fairly  reflecb  the  market- 
besed  net  asset  value  per  share. 

(2)  Portfolio  Maturity.  The  money 
market  fund  shall  mntntoin  a  dollar- 
iveighted  avoage  portfolio  maturity 
ai^;)ropriate  to  ib  objective  of 
maintaining  a  stable  net  asset  value  per 
share  or  price  per  share;  Provided, 
however,  that  the  money  maricet  fund 
wrillnot: 

(i)  Except  as  provided  in  paragraph 
(cH2Xii)  of  thb  section.  Acquire  any 
instrument  with  a  remaining  maturity  of 
greater  than  397  calendar  days;  or 

(ii)  In  the  case  of  a  money  market 
fimd  not  using  the  Amortized  Cost 
Method,  Acqiidre  a  Govenunent  Security 
with  a  remaining  maturity  of  greater 
than  762  calendar  days;  or 

(iii)  Maintain  a  dollar-weighted 
average  portfolio  maturity  that  exceeds 
ninety  days. 

(3)  Portfolio  Quality— (i)  Genmal.  The 
money  market  fund  shall  limit  ib 
portfolio  investmenb  to  those  United 
States  Dollar-Denominated  securities 
that  the  fund's  board  of  directors 
determines  present  minimal  credit  risks 
(which  determination  must  be  based  on 
factors  pertaining  to  credit  quality  in 
addition  to  any  rating  assigned  to  such 
securities  by  an  NRSRO)  and  that  are  at 
the  time  of  Acqubition  Eligible 
Securities. 

(ii)  Second  Tier  Securities. 
Immedutely  after  the  Acquisition  of  any 
Second  Tier  Security: 

(A)  Taxable  Funds.  A  money  maricet 
fund  that  b  not  a  Tax  Exempt  Fund 
shall  not  have  invested  more  than  five 


percent  of  ib  Total  Aaaeto  in  securities 
that  are  Second  Tier  Securitiea;  and 

(B)  Tax  Exempt  Funds.  A  money 
market  fund  that  b  a  Tax  Exempt  Fund 
shall  not  have  invested  more  than  five 
percent  of  ib  Total  Asseb  in  Conduit 
Securities  that  are  Second  Tier  Conduit 
Securities. 

(iii)  Seauities  Subject  to  Guarantees. 
A  security  that  b  subject  to  a  Guarantee 
may  be  determined  to  be  an  Eligible 
Security  or  a  First  Tier  Security  based 
solely  on  whether  the  Guarantee  b  an 
Eligible  Security  or  First  Tier  Security. 
IS  the  caae  may  be. 

(iv)  Securities  Subject  to  Conditioaal 
Demtand  Features.  A  security  that  b 
subject  to  a  Conditional  HtmhH 
Feature  ("Underlying  Security")  m^  be 
detramined  to  be  an  Eligible  Security  or 
a  First  Tier  Security  only  it 

(A)  The  Conditional  Demand  Feature 
b  an  Eligible  Secinity  or  First  Tier 
Security,  as  the  case  may  be; 

(B)  At  the  time  of  the  Acqubition  of 
thn  Underiying  Security,  the  money 
nuxket  fund's  board  of  directors  has 
de  ermined  that  there  b  minimal  riak 
that  the  circumstances  that  would  result 
in  the  Conditional  Demand  Feature  not 
being  exercisable  will  occur,  and 

(irTbe  conditions  limiting  exercise 
.  either  can  be  monitored  readily  by  the 
fimd.  or  rebte  to  the  taxability,  under 
fsderal,  state  or  local  law.  of  the  interaat 
pay^nents  on  the  security:  or 

U)  The  terms  of  the  Conditional 
Demand  Feeture  require  that  the  fimd 
will  receive  notice  of  the  occurrence  of 
the  condition  and  the  opportunity  to 
exercise  the  Demand  Feature  in 
accordance  with  its  terms;  and 

(C)  The  Underiying  Security  or  any 
Guarantee  of  such  security  [or  the  d^ 
securities  of  the  issuer  of  the  Underlying 
Seciirity  or  Guarantee  that  are 
comparable  in  priority  and  security  with 
the  Underlying  Security  or  Guarantee) 
has  received  either  a  short-term  rating  or 
a  long-term  rating,  as  the  case  may  be, 
from  the  Requbite  NRSROs  within  the 
NRSROs'  two  highest  short-term  or 
long-term  rating  categories  (within 
which  there  may  be  sub-categories  or 
gradadons  indicating  rebtive  staiuling) 
or.  if  unrated,  b  determined  to  be  of 
comparable  quality  by  the  money 
market  fund's  board  of  directon  to  a 
secauity  that  has  received  a  rating  from 
the  Requisite  NRSROs  within  the 
NRSROs'  two  bluest  short-term  or 
long-term  rating  categories,  as  the  case 
maybe. 

(4)  Portfolio  Diversification — (i)  Issuer 
Diversification.  The  money  market  fund 
shall  be  divenified  with  respect  to 
issuer;  of  securities  Acquired  by  the 
fimd  as  provided  in  paragraphs  (c)(4Xi) 
and  (c)(4Xii)  of  thb  section,  other  than 
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with  respect  to  Govenunaat  Securities 
and  securities  subject  to  a  Guarantee 
Issued  By  A  Non-Contrelled  Person. 

(A)  TtaxoMs  and  National  Fund$. 
bnmedlataly  after  the  Acquisition  of  any 
security,  a  money  market  fund  other 
than  a  Single  Stats  Fund  aliall  not  have 
inwted  more  than  Gve  percent  of  its 
Total  Assets  in  securities  issued  by  the 

'  of  the  security;  Provided. 
tr.  that  such  a  fund  may  invest  up 
to  t«renty-five  percent  of  its  Total  Assets 
in  the  First  Tier  Sec\irities  of  a  single 
issuer  for  s  period  of  up  to  three 
Business  Days  after  the  Acouisition 
tkanuft  Provided,  further,  that  the  fund 
nay  not  invest  in  the  securities  of  more 
than  one  issuer  in  sccordance  with  the 
foregoing  proviso  in  this  paragraph  at 
any  time. 

(B)  Single  State  Fundt.  With  respect 
to  seventy-five  percent  of  its  Total 
Assets,  immediately  sfter  the 
Acquisition  of  any  security,  a  Single 
State  Fund  shall  not  have  invested  more 
than  five  percent  of  its  Total  Assets  in 
socitfitias  issued  by  the  issuer  of  the 
security:  Provided,  however,  that  a 
Single  State  Fund  shall  not  invest  more 
than  five  percent  of  its  Total  Assets  in 
securities  issued  by  the  issuer  of  the 
security  unless  the  secxulties  sre  First 
Tier  Securities. 

(C)  Second  Tier  Securities— (1) 
Taxable  Funds.  Immediately  after  the 
Acquisition  of  sny  Second  Tier 
Security,  s  money  market  fund  that  is 
not  s  Tax  Exempt  Fimd  shall  not  have 
invested  more  thsn  the  greater  of  one 
percent  of  its  Total  Assets  or  one 
million  dollars  in  seouities  issued  by 
that  issuer  that  are  Second  Tier 
Securities. 

[2)  Tax  Exempt  Funds.  Immediately 
after  the  Acquisition  of  any  Second  Tier 
Conduit  Security,  a  money  market  fund 
that  is  a  Tax  Exempt  Fund  shall  not 
have  invested  OMMe  then  the  greater  of 
one  percent  of  its  Total  Assets  or  one 
million  dollars  in  securities  issued  by 
that  issuer  that  are  Second  Tier  Conduit 
Securities. 

(ii)  Issuer  Diversification  Calculations. 
For  purposes  of  making  calculations 
under  jparagraph  (cM4)(i)  of  this  section: 

(A)  Repurchase  Agreements.  The 
Acquisition  of  a  repurchase  agreement 
may  be  deemed  to  be  sn  Acquisition  of 
the  underlying  securities,  provided  the 
obtiptioa  of  tte  Mikr  to  rapufchase  the 
ttCKMlUm  tnm  the  mensy  maikat  fund 
is  CoUateraliaed  Fully. 

(B)  Refunded  Securities.  The 
AfOsnWtion  of  a  Refunded  Security  shall 
be  deemed  to  be  an  Acquisition  of  the 
escrowed  Govanmsnt  Securities. 

(C)  Conduit  Securities.  A  Conduit 
Security  shall  be  deemed  to  be  issued  by 
the  person  (other  than  the  Municipal 


Issuer)  ultimately  responsible  for 
payments  of  interest  snd  principal  on 
the  security. 

(D)  Asset  Backed  Securitiee—{1) 
General.  An  Asset  Backed  Security 
Acouired  by  a  fund  ("Primary  ABS") 
shall  be  deemed  to  be  issued  by  the 
Special  Purpose  Entity  that  issued  the 
Asset  Backed  Secxuity.  Provided. 


(i)  Holdings  of  Primary  ABS.  Any 
person  whose  obligations  constitute  ten 
percent  or  more  of  the  principal  amount 
of  the  Qualifying  Assets  of  the  Primary 
ABS  ("Ten  Percent  Obligor")  shall  be 
deemed  to  be  an  issuer  of  the  portion  of 
the  Primary  ABS  such  obligations 
represent;  and 

[ii)  Holdings  of  Secondary  ABS.  If  a 
Ten  Percent  Obligor  of  a  Primary  ABS 
is  itself  s  Special  Purpose  Entity  issuing 
Asset  Backed  Seciirities  ("Secondary 
ABS").  any  Ten  Percent  Obligor  of  such 
Secondary  ABS  also  shall  be  deemed  to 
be  an  issuer  of  the  portion  of  the 
Primary  ABS  that  such  Ten  Percent 
Obliflor  raprasants. 

[2)  Restricted  Special  Purpose 
Entities.  A  Ten  Percent  Obligor  with 
respect  to  a  Primary  or  Secondary  ABS 
shall  not  be  deemed  to  have  issued  sny 
portion  of  the  sssets  of  s  Primary  ABS 
as  provided  in  pai^raph  (cX4Xii)(DNi) 
of  this  section  if  that  Ten  Percent 
Obligor  is  itself  s  Special  Purpose  Entity 
issuing  Asset  Beckad  Securities 
("Restricted  Special  Purpose  Entity"), 
and  the  securities  that  it  issues  (other 
than  seciuities  issued  to  a  company  that 
controls,  or  is  controlled  by  or  under 
common  control  with,  the  Restricted 
Special  Purpose  Entity  and  which  is  not 
itself  s  Specisl  Purpose  Entity  issuing 
Asset  Backed  Securities)  sre  held  by 
only  one  other  Special  Purpose  Entity. 

(i)  Demand  Features  ana  Guarantees. 
In  the  case  of  s  Ten  Percent  Obligor 
deemed  to  be  an  issuer,  the  fund  shall 
satisfy  the  diversification  rsquirements 
of  paragraph  (cX4Miii)  of  this  section 
with  respect  to  any  Demand  Feature  or 
Guarantee  to  which  the  Ten  Percent 
Obligor's  obligations  are  subject. 

{MJ  Shares  of  Other  Money  Market 
Funds.  A  money  market  fund  that 
Acquires  sharss  issued  by  another 
money  market  fund  in  an  ammmt  that 
would  otherwise  be  prohibited  by 
paragraph  (c)(4Mi)  of  this  section  shall 
aonethaieu  be  deemed  in  compliance 
%irith  this  section  if  the  board  of 
directors  of  the  Acquiring  money  maiicet 
fiind  reasonsbly  believes  that  the  fund 
in  which  it  has  invested  is  in 
compliance  with  this  section. 

(iii)  Diversification  Rules  for  Demand 
Features  and  Guarantees,  llie  money 
marlcet  fund  shall  be  diversified  with 
respect  to  Demsnd  Features  and 


Guarantees  Acquired  by  the  fund  as 
provided  in  paragraphs  (c)(4)(iii)  and 
(c)(4Xfv)  of  this  section,  other  than  with 
respect  to  s  Demand  Feature  issued  by 
the  same  institution  that  isstied  the 
nnderl3ring  security,  or  with  respect  to 
s  Guarantee  or  Demand  Feature  that  is 
itself  s  Government  Security. 

(A)  General.  Immedistely  after  the 
Aoquisidon  of  sny  Demsnd  Feature  or 
Guarantee  or  security  sub)ect  to  s 
Demsnd  Feeture  or  Guarantee,  a  money 
maricet  fund,  with  resp>ect  to  seventy- 
five  percent  of  its  Total  Assets,  shall  not 
have  invested  more  than  ten  percent  of 
its  Total  Assets  in  securities  issued  by 
or  subject  to  Demand  Features  or 
Guarantees  from  the  institution  that 
issued  the  Demand  Feeture  or 
Guarantee,  subject  to  paragraphs 
(cX4XUi)  (B)  and  (C)  of  this  section. 

(B)  Second  Tier  Demand  Features  or 
Guarantees.  Immediately  after  the 
Acquisition  of  sny  Demsnd  Feature  or 
Guarantee  (or  a  security  sfter  giving 
effect  to  the  Demsnd  Festure  or 
Guarantee)  that  is  a  Second  Tier 
Security,  a  money  market  fund  shall  not 
have  invested  mors  then  five  percent  of 
its  Total  Assets  in  securities  issiied  by 
or  subject  to  Demsnd  Festures  or 
Guarantees  from  the  institution  that  ' 
issued  the  Demand  Feature  or 
Guarantee. 

(C)  Demand  Features  or  Guarantem 
Issued  by  Non-Controlled  Persons. 
Immediately  after  the  Acquisition  of  any 
security  subject  to  a  Demand  Feature  or 
Guarantee,  a  money  maricet  fund  shall 
not  have  invested  more  than  tan  percent 
of  its  Total  Assets  in  securities  issued 
by,  or  subject  to  Demand  Features  or 
Guarantees  frxim  the  institution  that 
issued  the  Demand  Feature  or 
Guarantee,  imless,  with  respect  to  sny 
sectuity  subject  to  Demand  Features  or 
Guarantees  bom  that  institution  (other 
than  securities  issued  by  such 
institution),  the  Demand  Feature  or 
Guarantee  is  a  Demand  Feature  or 
Guarantee  Issued  By  A  Non-Controlled 
Person. 

(iv)  Demand  Feature  and  Guarantee 
Diversification  Calculations — (A) 
Fractional  Demand  Features  or 
Guarantees.  In  the  cese  of  a  sectuity 
subject  to  a  Demand  Feature  or 
Guarantee  from  an  institution  by  which 
the  institution  guarantees  a  specified 
portion  of  the  value  of  the  security,  the 
institution  shall  be  deemed  to  guarantee 
the  specifled  portion  thereof. 

(Bj  Layereti  Demand  Features  or 
Guarantees.  In  the  case  of  a  seciuity 
subject  to  Demand  Features  or 
Guarantees  from  multiple  institutioiu 
that  have  not  limited  the  extent  of  their 
obligations  as  described  in  paragraph 
(cX4XivXA)  of  this  section,  each 
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institution  shall  be  deemed  to  have 
provided  the  Demand  Feature  or 
Guarantee  with  respect  to  the  entire 
principal  amount  of  the  security. 

(v)  Diversification  Safe  Harbor.  A 
money  market  fund  that  satisfies  the 
applicable  diversification  requirements 
of  paragraphs  (cX4)  and  (c)(5)  of  this 
section  shall  be  denned  to  have 
satisfied  the  diversification 
requirements  of  section  5(bMl)  of  the 
Act  (15  use.  80a-S(bXl))  and  the  rules 
adopted  thereimder. 

(5)  Demand  Features  and  Guarantees 
Not  Relied  Upon.  If  the  fund's  board  of 
directors  hss  determined  that  the  fund 
is  not  relying  on  a  Demand  Feature  or 
Guarantee  to  determine  the  qtiality 
(punuant  to  parsgraph  (cX3)  of  this 
section),  or  maturity  (pursuant  to 
paragraph  (d)  of  this  section),  or 
liquidity  of  a  portfolio  security,  and 
maintains  a  record  of  this  determination 
(pursuant  to  paragraphs  (c)(9Xii)  and 
(cKlOXvi)  of  this  section),  dien  the  ftmd 
may  disregard  such  Demand  Feature  or 
Guarantee  for  all  purposes  of  this 
section. 

(6)  Downgrades.  DefauHa  and  Other 
Eventa—ii)  Downgrades— (A)  General. 
Upon  the  occurrence  of  eitiier  of  the 
events  specified  in  par^raphs 
(cX6Xi)(A)  (1)  and  [2)  of  this  section 
with  respect  to  a  portfolio  sectuity.  the 
board  of  directors  of  the  money  nuirkst 
fund  shall  reassess  promptiy  whether 
such  security  continues  to  present 
minimal  credit  risks  and  slull  cause  the 
fund  to  take  such  action  as  the  board  of 
directors  determines  is  in  the  best 
interests  of  the  money  maricet  fimd  and 
its  shareholders: 

(1)  A  portfolio  security  of  a  money 
market  fund  oeeses  to  be  a  First  Tier 
Security  (eithw  because  it  no  longer  has 
the  highest  rating  from  the  Requisite 
NRSROs  or,  in  the  case  of  an  Unrated 
Security,  die  board  of  directors  of  the 
money  market  fund  determines  that  it  is 
no  longer  of  comparable  quality  to  a 
First  Tier  Security);  and 

{2)  The  money  market  fund's 
investment  adviser  (or  any  person  to 
whom  the  fund's  board  of  directors  has 
delegated  portfolio  management 
responsibilities)  becomes  aware  that  any 
Unrated  Security  or  Second  Tier 
Security  held  by  the  money  market  fund 
has,  since  the  security  was  Acquired  by 
the  fund,  been  given  a  rating  by  any 
NRSRO  below  the  NRSRO's  second 
highest  short-term  rating  category. 

(B)  Securities  to  Be  Disposed  Of.  The 
reassessments  reqtdred  l^  paragraph 
(c)(6)(iXA)  of  this  section  shall  not  be 
required  if,  in  accordance  with  the 
procedures  adopted  by  the  board  of 
directon,  the  security  is  disposed  of  (or 
matures)  within  five  Business  Days  of 


of 


the  specified  event  and,  in  die  i 
events  specified  in  paragraph 
(c)(6XiXA)(2)  of  this  section,  the  board 
is  subsequently  notified  of  the  adviser's 
actions. 

(C)  Special  Rule  for  Certain  Securities 
Subject  to  Demand  Features.  In  the 
event  that  after  giving  efEact  to  a  rating 
do%vngrade.  more  thui  five  percent  of 
the  fund's  Total  Assets  are  invested  in 
securities  issued  by  or  subject  to 
Demand  Features  from  a  single 
institution  that  are  Seomd  ller 
Securities,  the  fund  shall  reduce  its 
investment  in  securities  issued  by  or 
subject  to  Demand  Features  from  that 
institution  to  no  more  than  five  percent 
of  its  Total  Assets  by  exercising  the 
Demand  Features  at  the  next  succeeding 
exercise  date(s),  absent  a  finding  by  the 
board  of  directors  that  disposal  of  the 
portfolio  security  would  not  be  in  the 
best  interests  of  die  money  market  fimd. 

(ii)  Defaults  and  Other  Events.  Upon 
the  occurrence  of  any  of  the  events 
specified  in  paragraphs  (cX6)(ii)(A) 
through  (D)  of  this  section  with  respect 
to  a  portfolio  secuxity.  the  money 
maricet  fund  shall  dispose  of  sudi 
security  as  soon  as  practicable 
consistent  with  achievii^  an  orderiy 
disposition  of  the  security,  by  sale,   ' 
exercise  of  any  Demand  Feature  or 
otherwise,  absent  a  finding  by  the  boerd 
of  directors  that  disposal  df  the  portfolio 
security  would  not  be  in  the  best 
interests  of  the  money  market  fund 
(which  determination  may  take  into 
account,  among  other  factors,  mwket 
conditions  that  could  affsct  the  orderiy 
disposition  of  the  portfolio  security): 

(A)  The  default  %vith  respect  to  a 
portfolio  security  (other  than  an 
immaterial  default  unrelated  to  the 
financial  condition  of  the  issuer); 

(B)  A  portfolio  seciuity  ceases  to  be  an 
Elipble  Security; 

(C)  A  portfolio  security  has  been 
determined  to  no  longer  present 
minimal  credit  risks;  or 

(D)  An  Event  of  Insolvency  occurs 
with  respect  to  the  issuer  of  a  pcntfolio 
security  or  the  provider  of  any  Demand 
Feature  or  Guarantee. 

(iii)  Notice  to  the  Commission.  In  die 
event  of  a  de&ult  with  respect  to  one  or 
more  portfolio  securities  (other  than  an 
immaterial  default  unrelated  to  the 
financial  condition  of  the  issuer)  or  an 
Event  of  Insolvency  with  respect  to  the 
issuer  of  the  security  or  any  Demand 
Feature  or  Guarantee  to  which  it  is 
subject,  where  immediately  before 
default  the  securities  (or  the  securities 
subject  to  the  D«nand  Feature  or 
Guarantee)  accounted  for  \^  of  1  percent 
or  more  of  a  money  market  fund's  Total 
Assets,  the  money  market  fund  shall 
prompUy  notify  the  Commission  of  such 


fiKt  and  the  actions  the  money  maikat 
fund  intends  to  take  in  rasponse  to  snch 
situation.  Notification  under  this 
paragraph  shall  be  made  telephonically. 
at  by  maens  of  a  facsimile  transmission 
or  Mectranic  mail,  followed  by  letter 
sent  by  first  class  mail,  directed  to  the 
attention  of  the  Director  of  the  Division 
of  Investment  Man^ement 

(iv)  Defaults  for  Purpoees  of 
Paragraphs  (cX6)  (ii)  and  (iii).  For 
purpoees  of  paragraphs  (cX6)  (u)  and 
(iii)  of  this  section,  an  instrument 
subject  to  a  Demand  Feature  or 
Guarantee  shall  not  be  deemed  to  be  in 
default  (and  an  Event  of  Insolvmcy  with 
respect  to  die  security  shall  not  be 
deemed  to  have-occurred)  i£ 

(A)  In  the  case  of  an  instrument 
subject  to  a  Demand  Featun.  the 
Demand  Feature  has  lieai  exercised  and 
the  fiind  has  recovered  either  the 
principal  amoimt  or  the  amortixBd  cost 
of  the  instrument,  plus  accrued  interest; 
ex 

(B)  The  provider  of  the  Guarantee  is 
continuing,  without  protest,  to  make 
pavments  as  due  on  the  instrument 

(7)  Required  Procedures:  Amortized 
Cost  Method.  In  the  case  of  a  money 
market  fund  using  the  Amortixed  Cost 
Method: 

(i)  General.  In  supervising  the  money 
market  fund's  operations  and  delegating 
special  responsibilities  involving 
portfolio  management  to  the  money 
maiicet  fund's  investment  adviser,  die 
money  market  fund's  board  of  directon. 
as  a  particular  responsibility  within  the 
overall  duty  of  care  owed  to  its 
shareholdns.  shall  establish  written 
procedures  reesonably  designed,  taking 
into  account  current  marlcet  conditions 
and  the  money  maricet  fund's 
investment  objectives,  to  stabilize  the 
mon^  market  fund's  net  asset  value  per 
share,  as  computed  for  the  purpose  of 
distribution,  redemption  and 
repurchase,  at  a  single  value. 

(ii)  Specific  Procedures.  Included 
within  the  procedures  adopted  by  the 
board  of  directors  shall  be  the  foUo«ving: 

(A)  Shadow  Pricing.  Written 
procedures  shall  provide: 

(1)  That  the  extent  of  deviation,  if  eny. 
of  the  current  net  asset  value  per  share 
calculated  using  available  market 
quotations  (or  an  appropriate  substitute 
Uiat  reflects  current  market  conditions) 
from  the  mon^  market  fund's 
amortized  cost  price  per  share,  shall  be 
calculated  at  such  intervals  as  the  board 
of  directors  determines  appropriate  and 
reasonable  in  light  of  current  market 
conditions; 

[2)  For  the  periodic  review  by  the 
board  of  directors  of  the  amount  of  the 
deviation  as  well  as  the  methods  used 
to  calculate  the  deviation;  and 
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(J)  For  the  maintenance  of  records  of 
th*  datarmination  of  deviation  and  the 
board's  review  thereof. 

(B)  Prompt  Consideration  of 
Deviation.  In  the  event  such  deviation 
from  the  money  market  fund's 
amortized  cost  price  per  share  exceeds 
*/z  of  1  percent,  the  board  of  directocs 
shall  promptly  consider  what  actioo,  if 
any.  snoula  be  initiated  by  the  board  of 
dinctoTS. 

(C)  Material  Dilution  or  Unfair 
Results.  Where  the  board  of  directors 
believes  the  extent  of  any  deviation 
from  the  money  market  fund's 
■BMCtted  cost  price  per  share  may 
result  in  material  dilution  or  other 
un&ir  results  to  investors  or  existing 
shareholders,  it  shall  cause  the  fund  to 
take  such  action  as  it  deems  appropriate 
to  eliminate  or  reduce  to  the  extent 
leaaonably  practicable  such  dilution  or 
uaflur  results. 

(8)  Required  Proceduree:  Penny- 
Rounding  Method.  In  the  case  of  a 
money  market  fund  using  the  Penny- 
RouniUng  Method,  in  supervising  the 
money  market  fund's  operations  and 
dataaadng  special  responsibilities 
invomng  portfolio  management  to  the 
money  market  fund's  investment 
•dviaar.  the  money  market  fund's  board 
of  dbactors  undertakes,  as  a  particular 
responsibility  within  the  overall  duty  of 
care  owed  to  its  shareholders,  to  assure 
to  the  extent  reasonably  practicable, 
taking  into  account  current  market 
conditioOB  affecting  the  money  market 
frmd't  investment  objectives,  that  the 
money  market  fund's  price  per  share  as 
computed  for  the  purpose  of 
distribution,  redemption  and 
repurchase,  rounded  to  the  nearest  one 
percent,  will  not  deviate  from  the  single 
nice  established  by  the  board  of 
diieiAan. 

(9)  Specific  Procedures:  Amortixed 
Cost  and  Penny-Rounding  Methods. 
Included  %vithin  the  procedures  adopted 
by  the  board  of  directors  for  money 
market  funds  using  either  the  Amortized 
Coat  or  Penny-Rounding  Methods  shall 
be  the  follo«ving: 

(i)  Securities  for  Which  Maturity  is 
Determined  by  Reference  to  Demand 
Features.  In  the  case  of  a  seciuity  for 
which  maturity  is  determined  by 
refcrance  to  a  Demand  Feature,  nvritten 
procedures  shall  require  ongoing  review 
of  the  security's  continued  minimal 
credit  risks,  and  that  review  must  be 
baaed  on,  among  other  things,  financial 
data  for  the  most  recent  fiscal  year  of  the 
issuer  of  the  Demand  Feature  and.  in  the 
case  of  a  security  subject  to  a 
Conditional  Demand  Feature,  the  issuer 
of  the  security  whose  fiiiancial 
condition  must  be  monitored  under 
paragraph  (c)(3Hiv)  of  this  section. 


whether  such  data  is  publicly  available 
or  provided  under  the  terms  of  the 
security's  govemine  documentation. 

(ii)  Securities  Subject  to  Demand 
Features  or  Guarantees.  In  the  case  of  a 
security  subject  to  one  or  more  Demand 
Features  or  Guarantees  that  the  fund's 
board  of  directors  has  determined  that 
the  fund  is  not  relying  on  to  determine 
the  quality  (piu^uant  to  paragraph  (c)(3) 
of  this  section),  maturity  (pursuant  to 
paragraph  (d)  of  this  section)  or 
liquidity  of  the  security  subject  to  the 
Demand  Feature  or  Guarantee,  written 
procedures  shall  require  periodic 
evaluation  of  such  determination. 

(iii)  Adjustable  Rate  Securities 
Without  Demand  Features.  In  the  case  of 
a  Variable  Rate  or  Floating  Rate  Security 
that  is  not  subject  to  a  Demand  Feature 
and  for  which  maturity  is  determined 

f>ursuant  to  paragraphs  (dMD.  (dX2)  or 
dK4)  of  this  section,  written  proosdures 
shall  require  periodic  review  of  whether 
the  interest  rate  formula,  upon 
readjustment  of  its  interest  rate,  can 
laasonably  be  expected  to  cause  the 
security  to  have  a  market  value  that 
approximates  its  amortized  cost  value. 

Uv)  Asset  Backed  Securities,  in  the 
case  of  an  Asset  Backed  Security, 
written  procedures  shall  require  the 
fund  to  periodically  determine  the 
number  of  Ten  Percent  Obligors  (as  that 
term  is  used  in  paragraph  (cT(4)(ii)(D)  of 
this  section)  deemed  to  be  the  issuers  of 
all  or  a  portion  of  the  Asset  Backed 
Security  for  purposes  of  paragraph 
(cM4Kii)(D)  of  this  section:  Provided, 
however,  written  procedures  need  not 
require  periodic  determinations  with 
respect  to  any  Asset  Backed  Security 
that  a  fund's  board  of  directors  has 
determined,  at  the  time  of  Acqmsition, 
will  not  have,  or  is  unlikely  to  have.  Ten 
Percent  Obligors  that  are  deemed  to  be 
issuers  of  all  or  a  portion  of  that  Asset 
Backed  Security  for  purposes  of 
paragraph  (cM4Kii)(D)  of  this  section, 
and  maintains  a  record  of  this 
determination. 

(10)  Record  Keeping  and  Reporting— 
(i)  Written  Procedures.  For  a  period  of 
not  less  than  six  years  following  the 
replacement  of  such  procedures  with 
new  procedures  (the  first  two  years  in 
an  eaurily  accessible  place),  a  written 
copy  of  the  procedures  (and  any 
modifications  thereto)  described  in 
paragraphs  (c)(6)  through  (c)(9)  and  (e) 
of  this  section  shall  be  maintained  and 
preserved. 

(ii)  Board  Considerations  and  Actions. 
For  a  period  of  not  less  than  six  jrears 
(the  first  two  years  in  an  easily 
accessible  place)  a  written  record  shall 
be  maintained  and  preserved  of  the 
board  of  directors'  considerations  and 
actions  taken  in  connection  with  the 


discharge  of  its  responsibilities,  as  set 
forth  in  this  section,  to  be  included  in 
the  minutes  of  the  board  of  directors' 
meetings. 

(iii)  Credit  Risk  Analysis.  For  a  period 
of  not  less  than  three  years  from  the  date 
that  the  credit  risks  of  a  portfolio 
seciuity  were  most  recently  reviewed,  a 
written  record  of  the  determination  that 
a  portfolio  security  presents  minimal 
credit  risks  and  the  NRSRO  ratings  (if 
any)  used  to  determine  the  status  of  the 
security  as  an  Eligible  Security,  First 
Tier  Security  or  Sec  >nd  Tier  Seciuity 
shall  be  maintained  and  preserved  in  an 
easily  accessible  place. 

(iv)  Determinations  With  Respect  to 
Adjustable  Rate  Securities.  For  a  period 
of  not  less  than  three  years  from  the  date 
when  the  determination  was  most 
recently  made,  a  written  record  shall  be 
preserved  and  maintained,  in  an  easily 
accessible  place,  of  the  determination 
required  by  paragraph  (c)(9Miii)  of  this 
section  (that  a  Variable  Rate  or  Floating 
Rate  Security  that  is  not  subject  to  a 
Demand  Feature  and  £w  which  matuitty 
is  determined  pursuant  to  paragraphs 
(dXD.  (d)(2)  or  (dM4)  of  this  section  can 
reasonably  be  expected,  upon 
readjustment  of  its  interest  rate  at  all 
times  during  the  life  of  the  instrument, 
to  have  a  market  value  that 
approximates  its  amortized  cost). 

(v)  Determinations  with  Respect  to 
Asset  Backed  Securities.  For  a  period  of 
not  less  than  three  years  from  the  date 
when  the  determination  was  most 
recently  made,  a  written  record  shall  be 
preserved  and  maintained,  in  an  easily 
accessible  place,  of  the  determinations 
required  by  paragraph  (c)(9)(iv)  of  this 
section  (the  number  of  Ten  Percent 
Obligors  (as  that  term  is  used  in 
paragraph  (c)(4)(ii)(D)  of  Uiis  section) 
deeined  to  be  tbe  issuers  of  all  or  a 
portion  of  the  Asset  Backed  Security  for 
purposes  of  paragraph  (cM4)(ii)(D)  of 
this  section).  The  written  record  shaU 
include: 

(A)  The  identities  of  the  Ten  Percent 
Obligors  (as  that  term  is  used  in 
paragraph  (c)(4)(ii)(D)  of  this  section), 
the  percentage  of  the  Qualifying  Assets 
constituted  by  the  .iocurities  of  each  Ten 
Percent  Obligor  and  the  percentage  of 
the  fund's  Total  Assets  that  are  invested 
in  securities  of  each  Ten  Percent 
Obligor,  and 

(BjAny  determination  that  an  Asset 
Backed  Security  will  not  have,  or  is 
unlikely  to  have.  Ten  Percent  Obligors 
deemed  to  be  issuers  of  all  or  a  portfon 
of  that  Asset  Backed  Seciurity  for 
purposes  of  paragraph  (c)(4)(ii)(D)  of 
this  section. 

(vi)  Evaluations  with  Respect  to 
Securities  Sul^ect  to  Demand  Features 
or  Guarantees.  For  a  period  of  not  lass 
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than  three  years  bom  the  date  when  the 
evaluation  was  most  recenUy  made,  a 
written  record  shall  be  preserved  and 
maintained,  in  an  easily  accessible 
place,  of  the  evaluation  required  by 
paragraph  (cK9Mii)  (regarding  securities 
subject  to  one  or  more  Demand  Features 
or  Guarantees)  of  this  section. 

(vii)  Inspection  of  Records.  The 
documents  preserved  pursuant  to  thin 
paragraph  (c)(ie)  shall  be  subject  to 
inspection  by  the  Commission  in 
accordance  with  section  31(b)  of  the  Act 
(IS  U.S.C.  80a-30(b))  as  if  such 
documents  were  records  required  to  be 
maintained  pursuant  to  rules  adopted 
imder  section  31(a)  of  the  Act  (IS  U.S.-C 
80a-30(a)).  If  any  action  was  taken 
under  paragrqihs  (cM6)(ii)  (with  respect 
to  defaulted  securities  and  events  of 
insolvency)  or  (c)(7)(ii)  (with  respect  to 
a  deviation  from  the  fund's  share  price 
of  more  than  1/2  of  1  percent)  of  this 
section,  the  money  market  fimd  will  file 
an  exhibit  to  the  Form  N-SAR  (17  CFR 
274.101)  filed  for  the  period  in  which 
the  action  was  taken  describing  with 
specificity  the  nature  and  circumstances 
of  such  action.  The  money  maricet  fimd 
will  report  in  an  exhibit  to  such  Form 
any  securities  it  holds  on  the  final  day 
of  the  reporting  period  that  are  not 
Eiimble  Securities. 

(d)  Maturity  of  Portfolio  Securities. 
For  purposes  of  this  section,  the 
maturity  of  a  portfolio  security  shall  be 
deemed  to  be  the  period  remaining 
(calculated  bom  the  trade  date  or  such 
other  date  on  which  the  fund's  interest 
in  the  security  is  subject  to  market 
action)  until  the  date  on  which,  in 
accordance  widi  the  terms  of  the 
security,  the  principal  amount  must 
unconditionally  be  paid,  or  in  the  case 
of  a  security  called  for  r^emption.  the 
date  on  which  the  redemption  payment 
must  be  made,  except  as  provided  in 
paragraphs  (dHl)  through  (d)(8)  of  this 
section: 

(1)  Adjustable  Rate  Government 
Securities.  A  Government  Security  that 
is  a  Variable  Rate  Security  where  the 
variable  rate  of  interest  is  readjusted  no 
less  frequentiy  than  every  762  calendar 
days  shall  be  deemed  to  have  a  maturity 
equal  to  the  period  remaining  until  the 
next  readjustment  of  the  interest  rate.  A 
Government  Security  that  is  a  Floating 
Rate  Security  shall  he  deemed  to  haye 

a  remaining  maturity  of  one  day. 

(2)  Short-Term  Variable  Rate 
Securities.  A  Variable  Rate  Security,  the 
principal  amount  of  whidi,  in 
accordance  with  the  terms  of  the 
security,  must  unconditionally  be  paid 
in  397  calendar  days  or  less  shall  be 
deemed  to  have  a  maturity  equal  to  the 
earlier  of  the  period  remaining  until  the 
next  readjustment  of  the  interest  rats  or 


the  period  remaining  until  the  principal 
amotmt  can  be  recovered  through 
demand. 

(3)  Long-Term  Variable  Rate 
Securities.  A  Variable  Rate  Security,  the 
principal  amount  of  which  is  scheduled 
to  be  paid  in  more  than  397  calendar 
days,  that  is  subject  to  a  Demand 
Featiue,  shall  be  deemed  to  have  a 
maturity  equal  to  the  longer  of  the 
period  remaining  until  the  next 
readjustment  of  die  interest  rate  or  the 
period  remaining  until  the  principal 
amount  can  be  recovered  through 
demand. 

(4)  Short-Term  Floating  Rate 
Securities.  A  Floating  Rate  Seciuity,  the 
principal  amount  of  which,  in 
accordance  with  the  trams  of  the 
security,  must  unconditionally  be  paid 
in  397  calendar  days  or  less  shall  be 
deemed  to  have  a  maturity  of  one  day. 

(5)  Long-Term  Floating  Rate 
Securities.  A  Floating  Rate  Security,  the 
principal  amount  of  which  is  scheduled 
to  be  paid  in  more  than  397  calendar 
days,  that  is  subject  to  a  Demand 
Feature,  shall  be  deemed  to  havea 
maturity  equal  to  the  period  remaining 
until  the  principal  amount  can  be 
recovered  through  demand. 

(6)  Repurchase  Agreements.  A 
repurchase  agreement  shall  be  deemed 
to  have  a  maturity  equal  to  the  period 
remaining  until  the  date  on  which  the 
repurchase  (rf  the  underlying  securities 
is  scheduled  to  occur,  or,  where  the 
a^eement  is  subject  to  demand,  the 
notice  period  applicable  to  a  demand  for 
the  repurchase  of  the  securities. 

(7)  Portfoho  Lending  Agreements.  A 
portfolio  lending  agreement  shall  be 
treated  as  having  a  maturity  equal  to  the 
period  remaining  until  the  date  on 
which  the  loaned  securities  are 
scheduled  to  be  returned,  or  where  die 
agreement  is  subject  to  demand,  the 
notice  period  applicable  to  a  demand  for 
the  return  of  the  loaned  securities: 

(8)  Money  Market  Fund  Securities.  An 
investment  in  a  money  market  fund 
shall  be  treated  as  having  a  maturity- 
equal  to  the  period  of  time  within  which 
the  Acquired  money  market  fond  is 
required  to  make  payment  upon 
redemption,  unless  the  Acquired  money 
market  fund  has  agreed  in  writing  to 
provide  redemption  proceeds  to  the 
investing  money  market  fund  within  a 
shorter  time  period,  in  which  case  the 
maturity  of  such  investment  shall  be 
deemed  to  be  the  shorter  period. 

(e)  Delegation.  The  money  nuurket 
fund's  board  of  directors  may  delegate 
to  the  fund's  investment  adviser  or 
officers  the  responsibility  to  make  any 
determination  required  to  be  made  l^ 
the  board  of  directors  under  this  section 
(other  than  the  determinations  required 


by  paragraphs  (cKD  (board  findings); 
(cKsHiXC)  (rule  for  certain  securities 
subject  to  second  tier  Demand  Features); 
(cM6)(ii)  (defaults  and  other  events); 
(c)(7)(i)  (genraal  required  procedtues: 
Amortized  Cost  Method);  (cX7Xii)(A) 
(shadow  pricing),  (B)  (prompt 
consideratfon  of  deviation),  and  (C) 
(material  dilution  or  unfair  residts);  and 
(c)(8)  (required  procedures:  Penny 
Rounding  Method)  of  this  section) 
provided: 

(1)  Written  Guidelines.  The  Board 
shall  establish  and  periodically  review 
written  guidelines  (including  guidelinea 
for  detennining  whether  securities 
present  minimal  credit  risks  as  required 
in  paragraph  (c)(3)  of  this  section)  and 
procedures  under  which  the  delegate 
makes  such  determinations: 

(2)  Oversight.  The  Board  shall  take 
any  measures  reasonably  necessary 
(through  periodic  reviews  of  fimd  * 
investments  and  the  delegate's 
procedures  in  connection  with 
investment  decisions  and  prompt         '^ 
review  of  the  adviser's  actions  in  the 
event  of  the  default  of  a  security  or 
Event  of  Insolvency  with  respect  to  fiie 
issuer  of  the  security  or  any  Guarantee 
to  which  it  is  sul^ect  that  requires 
notification  of  the  Commission  under 
paragraph  (cXeXiii)  of  this  section)  to 
assure  tibat  the  guidelines  and  . 
procedures  are  being  followed. 

5.  Section  270.2a41-l  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§270.2B41-i    Vahiatten  oCalandby 


(a)  A  standby  commitment  means  a 
ri^t  to  sell  a  specified  underlying 
security  or  securities  within  a  specified 
period  of  time  and  at  an  exercise  price 
equal  to  the  amortized  cost  of  the 
underlying  security  or  securities  plus 
accrued  interest,  if  any.  at  the  time  of 
exercise,  that  may  be  sold,  transfured  or 
assigned  only  with  the  imderlying 
security  or  securities.  A  standby 
commitment  entities  the  holder  to 
receive  same  day  settlement,  and  will  be 
considered  to  be  from  the  party  to 
whom  die  investment  company  will 
look  for  payment  of  the  exercise  price. 
A  standby  commitment  may  be  assigned 
a  fair  value  of  zero.  Provided.  That: 

6.  Section  270.12d3-l  is  amended  by 
revising  paragraph  (dX7Xv)  to  read  as 
follows: 

f27aiail»-1    Exemption  of  acquisWonaal 
by  paraona  anQaQsdln 


(d) 
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(7)  •  •  • 

(v)  Acquisition  of  Demand  Featuras  or 
Guarantaas,  ss  these  terms  are  defined 
in  S§270.2a-7(a)(8)  and  270.2a-7(aMl5) 
respectively,  provided  that,  immediately 
after  the  scquisition  of  any  Demand 
Feature  or  Guarantee,  the  company  «idll 
not,  with  respect  to  75  percent  of  the 
total  value  of  its  sssets,  have  invested 
more  than  ten  percent  of  the  total  value 
of  its  assets  in  securities  underlying 
Demand  Features  or  Guarantees  from 
the  same  institution.  For  the  purposes  of 
this  section,  s  Demand  Feature  or 
Guarantee  will  be  considered  to  be  from 
the  party  to  whom  the  company  will 
look  for  payment  of  the  exercise  price. 

7.  Section  270.17a-O  is  amended  by 
revising  the  cite  to  "paragraph  (aKO)"  in 
the  introductory  paragraph  to  read 
"paragraph  (a)(10)". 

8.  Section  270.31a-l  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)(1)  to  read  as  follows: 


ItTOSIa-l 


Be  ineHnsNiea  uf 


(bj  •  •  * 

(1)  *  *  *  In  the  case  of  a  money 
market  fund,  also  identify  the  provider 
of  any  Demand  Featiire  or  Guarantee  (as 
defined  in  §  270.2a-7(a)(8)  or  §  270.2»- 
7(a)(15)  respectively)  and  give  a  brief 
descripdon  of  the  nature  of  the  Demand 
Feature  or  Guarantee  (e.g.. 
unconditional  demand  Isature. 
conditional  demand  Csaturs,  letter  of 
credit,  or  bond  insurance)  and,  in  a 
subsidiaiy  portfolio  investment  record, 
provide  the  complete  legal  name  and 
accounting  and  other  information 
(including  sufficient  information  to 
calculate  coupons,  accruals,  maturities, 
puts,  and  calls)  necessary  to  identify, 
value,  and  account  for  each  investment. 


9.  Section  270.34b-l  is  amended  by 
revising  paragraph  (b)  (the  Note  remaiiu 
unchanged)  to  read  as  folld%vs: 


|S70LMb-1 


la  be 


(bNl)  Except  as  provided  in  paragraph 
(bMa)  of  thU  section: 

(i)  In  any  sales  literature  that  contains 
performance  data  for  an  investment 
company,  include  the  disclosure 
required  by  paragraph  (aK6)  of  §  230.482 
of  this  chapter. 

(ii)  In  any  sales  literature  for  s  money 
marlLet  fund: 

(A)  Accompany  any  quotation  of  yield 
or  similar  quotation  purporting  to 


demonstrate  the  income  earned  or 
distributions  made  by  the  money  market 
fund  with  s  quotation  of  current  yield 
specified  by  paragraph  (dXlXD  of 
§  230.482  of  this  chapter. 

(B)  Accompany  any  quotation  of  tax 
equivalent  jrield  or  other  similar 
quotation  purporting  to  demonstrate  the 
tax  equivalent  yield  earned  or 
distributions  made  by  the  money  market 
fund  with  s  quotation  of  ciurent  yield 
specified  in  paragraph  (d)(lMi)  of 

§  230.482  of  this  chapter,  and 

(C)  Accompany  any  quotation  of  the 
money  marlbBt  fund's  total  return  with  a 
quotation  of  the  waamy  maikat  fund's 
current  yield  specified  in  paragraph 
(d)(1)(i)  of  §230.482  of  this  chapter. 
Place  the  quotations  of  total  return  and 
current  yield  next  to  each  other,  in  the 
same  size  print,  and  if  thaia  is  a  material 
difference  between  the  quoted  total 
return  and  the  quoted  current  yield. 
include  a  statement  that  the  3riald 
quotation  more  closely  reflects  the 
current  wniiny  of  the  money  market 
fund  than  the  total  return  quotation. 

(iii)  In  any  sales  literature  for  an 
investment  company  other  than  a 
money  market  fund  that  contains 
performance  data: 

(A)  Include  the  total  return 
information  required  by  paragraph  (eX3) 
of  §  230.482  of  this  chapter. 

(B)  Accompany  any  quotation  of  yield 
or  similar  quotation  pxirporting  to 
demonstrate  the  income  earned  or 
distributions  made  by  the  company  with 
a  quotation  of  ciurent  jrield  specified  by 
paragraph  (e)(1)  of  §  230.482  of  thi» 
chapter,  and 

(C)  Accompany  any  quotation  of  tax 
equivalent  yield  or  other  similar 
quotation  purporting  to  demonstrate  the 
tax  equivalent  yield  earned  or 
distributions  made  by  the  company  with 
a  quotation  of  tax  equivalent  yield 
specified  in  paragraph  (e)(2)  and  current 
yield  specified  by  paragraph  (eMl)  of 

§  230.482  of  this  chapter. 

(2)  Any  performance  data  Included  in 
sales  literature  under  paragraphs 
(bMlMii)  or  (iii)  of  this  section  must 
meet  the  currentness  requirements  of 
paragraph  (f)  of  $  230.482  of  this 
chapter. 

(3)  The  requirements  specified  in 
paragraph  (bNl)  of  this  section  shall  not 
spply  to  any  quarterly,  semi-annual,  or 
anniial  report  to  shareholden  under 
Section  30  of  the  Act  (15  U.S.C.  80a-29). 
containing  performance  data  for  a 

Kiod  commencing  no  earlier  than  the 
t  day  of  the  period  covered  by  tl>e 
report;  nor  shall  the  requirements  of 
paragraphs  (eKSKii)  and  (0  of  §  230.482 
of  this  chapter  apply  to  any  suc:h 


periodic  report  containing  any  other 
performance  data. 


PART 

UNDER  THE  SECUfVnES  ACT  OF  1933 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

10.  The  authority  citation  for  part  239 
continues  to  read,  in  part,  as  follows: 

Aethoritr  15  U.S.C  77f.  77g.  77h,  77|.  778. 
77Z-2.  77Ma,  78c,  787.  78m.  78n,  78o(d). 
78U-5,  78w(a),  78iAd).  79e,  79f.  79g.  79^.  TSl. 
79m.  79n.  79q,  79t.  80»-6,  80a-29.  80a-30 
and  80a-37.  unless  otliarwise  noted. 


11.  The  authority  citation  for  part  274 
continues  to  read  as  follows: 


p  15  VSX:.  m  77g.  77h.  77(.  77S, 
78c0>).  78/.  TSm.  Tea.  78o(d),  eOa-8, 80a-24. 
-29.  iinlass  othorwiaa  noted. 


12.  Part  B,  Hem  22(a)  of  Form  N-IA 
(reCsrsQced  in  §§  239.15A  and  274.11A) 
is  amended  by: 

(a)  Adding  in  paragraphs  (i)  and  (ii) 
the  phrase  "and  income  other  than 
investment  income"  alter  the  phrase 
-exclusive  of  capital  changes"  in  each 
paragraph. 

(b)  Adding  at  the  end  of  Instruction  2 
the  following:  "Exclude  income  other 
dian  investment  income." 


Form  N-lA  does  not  and  the 
ainendmants  will  not  appear  in  the  Coda  of 
Federal  Rogulations. 

13.  Item  25(a)  of  Form  N-3 
(referenced  in  §§  239.17a  and  274.11b) 
is  amended  by: 

(a)  Adding  in  paragraphs  (i)  and  (ii) 
the  phrase  "and  income  other  than 
Investment  income"  after  the  phrase 
"exclusive  of  capital  changes"  in  each 
paragraph. 

(brAading  at  the  end  of  Instruction  3 
the  following:  "Exclude  income  other 
than  investment  income." 

Male:  Form  N-3  does  not  and  the 
amandment*  will  not  appear  ia  the  Code  of 
Fodnal  Regulations. 

14.  Guide  38  to  Form  14-3  (Money 
Maricet  Fund  Investments  in  Other 
Money  Maikat  Funds)  (referenced  in 
§§  239.17a  and  274.11b)  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

*  *  -  Paragraph  (cX4Hii)(E)  of  rule 
2a-7  describes  the  obligations  of  a  fund 
that  invests  its  assets  in  another  money 
market  hmd. 

Note:  Guide  38  to  Fonn  N-^  does  not  uid 
the  amendments  will  not  appear  in  the  Coda 
of  Federal  Regulations. 

15.  Part  B,  Item  21(a)  of  Form  N-4 
(refierenced  in  §§  239.17b  and  274.11c) 
is  amended  by: 
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It)  Adding  hi  paragraphs  (i)  and  (ii) 
the  phrase  "and  incomenther  than 
investment  mcome"  after  the  phnsr  ; 
"axduaive  of  capitaL  changes"  in  each 

(b)  Adtfing  at  die  end  of  Instruction  3 
die  following:  "Exclude  income  other 
than  investment  income." 

Nala:  Focoi  N-4  does  not  and  the 
■nMndmoBts  wiU  not  appear  in  the  Cods  of 
PedsralRsgnlatioM. 

By  the  Commission. 

Dated:  Dsoembar  2. 1907. 
Maigarat  H.  McFariaad. 
Daputy  SeenUuy. 

Nala:  The  following  ^ipendix  wiU  not 
^ipaar  in  dia  Code  of  Fedsral  Ragulatiaaa. 
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APPENDDC 


mustratioa:   Goarantee  and  Demand  Feature  DiTcrsiflcatkNi  Cakuiartops  For  Securities 
Subject  to  Multiple  Demand  Features  and  Guarantees' 

With  respect  to  securities  subject  to  multiple  demand  featuxes  or  guaramees  upon 
which  a  fund  is  relying,  a  fimd  must  first  analyze  each  credit  enhanccmem  provider 
individually  to  detennine  whether  securities  issued  by  or  subject  to  demand  features  or 
guarantees  from  the  same  provider  exceed  ten  pescent  of  total  assets.   If  so,  then  those 
securities  are  placed  in  the  twenty-five  percent  basket.   Once  placed  in  the  basket,  however, 
the  value  of  each  security  is  couitted  only  once  for  purposes  of  calailaring  the  amount  of  the 
twenty-five  percent  basket  available  for  additional  investmeiKs. 

FACTS:         A  (imd  mvests  9%  of  its  total  assets  in  Security  A,  which  is  guaranteed  by  a 
letler  of  credit  ("LOC")  issued  by  ABC  Bank  and  subject  to  a  conditional  demand  feature 
iHued  by  XYZ  Bank.    The  fund  invests  5%  of  its  total  assets  in  Security  B,  which  is 
guaranteed  by  a  LXX:  issued  by  ABC  Bank.   The  fund  invests  5%  of  its  total  assets  in 
Security  C,  which  is  subject  to  a  conditional  demand  feature  issued  by  XYZ  Bank.    Assume 
that  the  fimd  holds  no  other  securities  subject  to  guarantees  or  demand  feaoires  provided  by 
ABC  Bank  or  XYZ  Bank  and  that  no  other  entity  has  guaranteed,  or  issued  conditional 
dennand  features  with  respect  to.  over  10%  percent  of  the  fund's  assets. 

ANALYSIS:   For  purposes  of  the  demand  feature  and  guaramee  diversification  standards: 

•  14%  percent  of  the  fund's  total  assets  (Securities  A  and  B)  are  subject  to  guarantees 
or  denumd  features  from  ABC  Bank.    14%  of  the  fluid's  total  assets  (Securities  A  and 
C)  are  subject  to  guarantees  or  denumd  features  from  XYZ  Bank. 

•  The  fimd  must  include  Securities  A,  B  and  C  in  its  twenty-five  percent  basket.   The 
amount  of  investments  in  the  twenty-five  percent  basket  is  cakulated  to  be  19%  of  the 
fimd's  total  assets  (9%  +  S%  +  5%).   This  rq>resents  the  aggregate  vahie  of  all  of 
the  fund's  securities  subject  to  guarantees  and  demand  features  issued  by  ABC  Bank 
and  XYZ  Bank. 


'     Ss  Section  I.B.3.b.iv.  of  the  Release  (discussing  the  twenty  five  percent  basket  widi  nspea 
to  the  demand  feature  and  guarantee  diversification  standards). 
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Dhistratioo:   "Look-Through"  to  Secondary  ABSs  Under  the  Rnk's  ABS  Issuer 
Diversification  Standards^ 

Any  ten  percent  obligor  of  a  primary  or  secondary  ABS  is  deemed  to  have  issued  a 
portion  of  the  assets  of  the  primary  ABS  that  such  ten  percent  obligor  represents.   To  prevent 
double  counting,  obligations  of  each  ten  percem  obligor  are  netted  against  the  obligations  of 
the  special  purpose  entity  ("SPE")  for  which  it  is  a  ten  percent  obligor.   All  netted 
obligations  issued  by  the  same  direct  or  indirect  ten  percent  obligor  are  aggregated  when 
calculating  a  fund's  total  investmem  in  any  particular  security. 

FACTS 

A  fund  invests  10%  of  its  assets  directly  m  an  ABS  ("Primary  ABS")  issued  by  an 
SPE.  The  fund  also  invests  4%  of  its  assets  directly  in  securities  issued  by  Obligor  C. 
Obligor  C  is  not  an  SPE  issuing  ABSs.  25%  of  the  Prinuuy  ABS's  qualifying  assets  is 
invested  in  Obligor  A  and  50%  of  the  Primary  ABS's  qualifying  assets  is  invested  m  Obligor 
B.   Obligor  A  is  an  SPE  with  30%  of  its  qualifying  assets  invested  m  securities  issued  by 
Obligor  C.   Obligor  B  is  an  SPE  with  20%  of  its  qualifyiiig  assets  invested  in  securities 
issued  by  ObUgor  C.^ 
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S^  Section  I.B.3.b.i.  of  the  Release. 

Reference  to  "Diversified  Pool"  in  this  illustration  means  that  no  other  obligor's  obligations 
constitute  10%  or  more  of  the  pool  of  qualifying  assets  of  the  special  purpose  entity  issuing 
ABSs. 
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ANALYSIS 

For  issuer  diversification  purposes,  the  fiind  has  invested  as  follows: 

•  1.75%  of  fiind  i^m\^  in  nhliynr  A  ([25%  X  10%)  -  (30%  X  25%  X  10%)).  The  portion 
indirectly  invested  in  Obligor  C  through  Obligor  A  (.75%)  is  netted  against  the  portion 
indirectly  invested  in  Obligor  A  (2.5%). 

•  4%  of  fund  assets  in  Obligor  B  ([50%  x  10%)  -  [20%  x  50%  x  10%)).   The  portion 
indirectly  invested  in  Obligor  C  through  Obligor  B  (1%)  is  netted  against  the  portion 
indirectly  invested  in  Obligor  B  (5%). 

•  5.75%  of  fund  assets  in  Obligor  C  ([[30%  X  25%  x  10%)  +  [20%  x  50%  x  10%))  + 
4%).   The  portion  indirectly  invested  in  Obligor  C  (1.75%)  (Li^  -75%  through  Obligor  A 
+  1%  through  Obligor  B)  is  added  to  the  amount  directly  invested  in  Obligor  C  (4%).*  In 
this  example,  the  fund's  investment  in  Obligor  C  would  exceed  the  5%  limit  on  investments 
in  securities  of  a  single  issuer.^ 

•  2.5%  of  fund  assets  in  the  Primarv  ABS  (10%  -  [1.75%  +  4%    +  1.75%)).   The  portion 
deemed  indirectly  invested  in  Obligors  A,  B  and  C  through  the  Primary  ABS  is  netted 
against  the  amount  directly  invested  in  the  Primary  ABS. 


Tuesday 
December  9,  1997 


Part  V 


Department  of 
Agriculture 

Cooperative  State  Research,  Education, 
and  Extension  Service  Higher  Education 
Clialienge  Grants  Program  for  Fiscal  Year 
1998;  Solicitation  off  Applications;  Notice 


If  Obligors  A  or  B  (i.e..  secondary  ABSs)  had.  in  addition  to  Obligor  C.  another  ten  perceix 
obligor  that  was  an  SPE  issuing  ABSs  (i.e..  a  "tertiary  ABS").  the  amended  rule  would  not 
require  the  fiind  to  'look  through'  to  the  qualifying  assets  of  any  ten  percent  obligors  of  such 
"tertiary  ABS"  for  purposes  of  compliance  with  the  issuer  diversification  standards. 

See  paragraph  (cX4XiXA)  of  rule  2a-7,  as  amended. 


[PR  Doc  07^32026  FiM  12-B-97:  8:4S  ami 
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DEPARTMENT  OF  AORICULTURE 


Cooperettve  Stele  I 
Educaiton,  and  Exieneion  Servloe 
Higher  Education  CtwOenge  Qranta 
Program  for  Flacal  Year  1996; 
Solicitation  of  AppUcatlona 

AOCNCY:  Cooperative  State  Reaaaich, 

Education,  and  Extension  Service. 

USDA. 

ACTION:  Notice  of  request  for  propoaals. 


The  Cooperative  State 
Rnsnarrh.  Education,  and  Extension 
Service  (CSREES)  is  announcing  the 
Higher  Education  Challenge  GranU 
Program  for  Fiscal  Year  (FY)  1998. 
Propoaals  are  hereby  requested  from 
eligible  institutions  as  identified  herein 
for  competitive  consideration  of 
Challenge  Grant  awards. 
OATO:  Proposals  must  be  received  by 
Pebniary  23. 1908.  Forms  indicating 
intent  to  submit  a  proposal  are  due 
January  22, 1908. 

TON  numCfl  NFOWMATIOW  OOWTACT: 
Howard  E.  Sandberg.  Ph.D.,  Higher 
Education  Programs:  Cooperative  State 
Research.  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2251;  1400  Independence 
Avenue.  S.W.;  Washington,  DC.  20250- 
2251:  telephone:  (202)  720-1973;  e-mail: 
hsandberg0reeiutda.gov . 
aUPnXMBITAIIV  eroWiATWN:  This 
Program  is  subject  to  the  provisions 
found  at  7  CFR  Part  3405.  62  PR  30316. 
July  22. 1907.  These  provisions  set  forth 
procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  propoaals 
and  the  awarding  of  grants,  and 
regulations  relating  to  the  post-award 
administration  of  grant  pro|ects. 

Catalog  of  Federal  Domaatk  AaaiataBce 

This  program  is  listed  in  the  Catalog 
of  Pederal  Domestic  Assistance  under 
No.  10.217,  Higher  Education  Challenge 
Grants  Program. 

Authority 

The  authority  for  this  program  is 
contained  in  section  1417(b)(1)  of  the 
National  Agricultural  Research. 
Extension,  and  Teaching  Policy  Act  of 
1077.  as  amended  (NARETPA)  (7  U.S.C 
3152(bKl)).  Under  this  authority, 
subject  to  the  availability  of  funds,  the 
Secretary  of  Agricultiue,  who  has 
delegated  the  authority  to  the 
Administrator  of  CSREES,  may  make 
competitive  grants,  for  a  period  not  to 
exceed  5  yean,  to  land-grant  collegn 
and  universities,  to  colleges  and 
universities  having  significant  minority 
enrollments  and  a  demonstrable 
capacity  to  carry  out  the  teaching  of 


food  and  agricultural  sciences,  and  to 
other  colleges  and  universities  having  a 
demonstrable  capacity  to  carry  out  tht 
teaching  of  food  and  agriculttual 
sciences,  to  administer  and  conduct 
programs  to  respond  to  identified  State, 
regional,  national  or  international 
educational  needs  in  the  food  and 
agricultuiral  sciences. 

I  of  toe  PrugiaiB 


Granto  will  be  made  to  U.S.  colleges 
and  universities  to  strengthen  their 
teaching  programs  in  the  food  and 
agricultural  sciences  in  the  targeted 
need  areas  as  described  herein.  The 
Higher  Education  Challenge  Gnnts 
Program  is  designed  to  stimulate  and 
enable  colleges  and  universities  to 
provide  the  quality  of  education 
necessary  to  produce  baccalaureate  or 
higher  degree  level  graduates  capable  of 
strengthening  the  Nation's  food  and 
agricultural  scientific  and  professional 
work  force.  It  is  intended  that  projects 
supported  by  the  program  will:  (1) 
addiaM  a  State,  regional,  national,  or 
international  educational  need;  (2) 
involve  a  creative  or  nontraditieiial 
approach  toward  addressing  that  need 
which  can  serve  as  a  model  to  othen: 
(3)  encourage  and  facilitate  better 
working  relationships  in  the  ontversity 
science  and  education  community,  as 
well  as  between  univenities  and  the 
private  sector,  to  enhance  praoam 
quality  and  supplement  availaole 
resourcea;  and  (4)  result  in  benefits 
which  will  likely  transcend  the  project 
duration  and  USDA  support 

EligfliUity 

Proposals  may  be  submitted  by  land- 
■  grant  and  other  U.S.  colleges  and 
universities  ofCaring  a  bacxalaureate  or 
first  professional  degree  in  at  least  one 
diacipline  or  area  of  the  food  and 
agricultural  sciences.  Each  applicant 
must  have  a  demonstrable  capacity  for. 
and  a  significant  ongoing  commitment 
to.  the  teaching  of  food  and  agricultural 
sciences  generally  and  to  the  spedflc 
need  and/or  subject  area(s)  for  whicJx  a 
grant  is  requested.  In  addition,  a  grantee 
institution  must  meet  the  definition  of 
a  college  or  university  as  defined  in  7 
CFR  3405.2(0,  62  PR  30316,  July  22, 
1007.  An  institution  eligible  to  receive 
an  award  under  this  program  includes  a 
leaearch  foundation  maintained  by  an 
eligible  college  or  univeraity. 

Available  Fonda 

CSREES  anticipates  that  the  amount 
available  for  project  grants  under  this 
program  in  FY  1998  will  be 
approximately  $4,067,250.  Awards  will 
be  based  on  merit  evaluation  of 


proposals  l^  pcwr  review  panels  and 
internal  staff  review. 

Targeted  Need  Areas  Supported 

For  FY  1998,  proposals  must  address 
one  or  more  of  the  following  targeted 
need  areas:  (1)  Curricula  Design  and 
Materials  Development;  (2)  Faculty 
Preparation  and  Enhancement  for 
Teaching;  (3)  Instruction  Delivery 
Systems;  and  (4)  Student  Experiential 
Learning.  A  description  of  these  targeted 
need  areas  can  be  found  in  the  Scope  of 
Program  section  of  7  CFR  3405.6,  62  FR 
30316.  July  22. 1997.  A  proposal  may 
address  a  single  targeted  need  area  or 
multiple  targeted  need  areas,  and  may 
be  focused  on  a  single  sul^ect  matter 
area  or  multiple  su^ect  matter  areas,  in 
any  combination  (e.g..  cuniculum 
development  in  horticulture; 
curriculum  development,  foculty 
enhancement,  and  student  experiential 
learning  in  animal  science;  faculty 
enhancement  in  food  science  and 
agribusiness  management;  or  instruction 
delivery  systems  and  student 
experiential  learning  in  plant  science, 
horticulture,  and  entomology). 

Degree  Leveb  Supported 

For  FY  1008,  proposals  must  be 
directed  to  undergraduate  studies 
leading  to  a  baccalaureate  degiee.  For 
purposes  of  this  program,  proposals 
directed  to  the  first  professional  degree 
in  veterinary  medicine  also  an 
allowable.  Projects  directetno  the 
graduate  level  of  study  will  not  be 
supp<»ted. 

Ptopeeal  Sid— jeaion  Llmitationa 

There  is  no  limit  on  the  number  of 
proposals  any  one  institution  may 
submit  In  addition,  there  is  no  limit  on 
the  number  of  proposals  which  may  be 
submitted  on  beh^  of  the  same  school, 
collie,  or  equivalent  administrative 
unit  within  an  institution. 

Pra|acl  Duiatlon 

A  regular,  complementary,  or  joint 
project  proposal  may  request  funding 
for  a  project  period  of  18  months  to 
three-years  duration. 

Matching  Raquirement 

Each  grant  recipient  under  the  Higher 
Education  Challenge  Grants  Program  is 
required  to  match  the  grant  funds 
awarded  on  a  doUar-for-doUar  basis 
from  a  non-Federal  source(s).  The  cash 
contributions  toward  matching  from  the 
institution  should  be  identified  in  the 
coliunn  "Applicant  Contributions  to 
Matching  Funds"  of  the  Higher 
Education  Budget,  Form  CSREES-713. 
The  cash  contributions  of  the  institution 
and  third  parties  as  well  as  non-cash 
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contributions  should  be  identified  on 
Line  N..  as  appropriate,  of  Form 
CSREES-713. 

Maximnra  Grant  Amount 

For  a  regular  or  complementary 
project  proposal,  the  maininiiTTi  hmds 
that  may  be  requested  from  CSREES 
under  this  program  to  cover  aUowable 
costs  during  the  project  period  are 
$80,000.  (T^  total  Federal  contribution 
to  the  budget  for  a  r^ular  or 
complementary  project  proposal  may 
not  exceed  $80,000.)  For  a  joint  project 
proposal,  the  maximum  funds  that  may 
be  requested  from  CSREES  under  »hi« 
program  to  cover  allowable  costs  during 
the  project  period  are  $160,000.  (The 
total  Federal  contribution  to  the  budget 
for  a  joint  project  proposal  may  not 
exceed  $160,000).  Please  refer  to  the 


Administrative  Provisions  for  thU 
program  at  7  CFR  3405.2, 62  FR  39316. 
July  22. 1997,  for  the  definitions  o€ 
regular,  complementary,  and  joint 
project  proposals. 

NotK  These  m»vimiini«  are  for  tibe  total 
duration  of  the  project,  not  per  year. 

Funding  UnutatioDS  Per  Institution 

The  maximum  total  funds  that  mav  be 
awrarded  to  an  institution  under  tills 
program  in  FY  1908  are  $200,000.  Of 
funds  awarded  for  either  joint 
complementary,  or  regular  pniject 
proposals,  only  the  grant  fimds  retained 
by  the  grantee  institution  will  count 
against  the  ^antee  institution's 
maximum  of  $200,000.  Funds  awarded 
by  lead  institutions  to  other  colleges  and 
univenities  throu^  subcontracts  or 
subgrants  will  coimt  against  each 


respective  institution's  nMiyitniiin  of 
$200,000. 

Marinmm  Nundwr  of  Grants  ¥m 
Institution 

For  FY  1998,  a  mmrimiim  of  three 
grants  may  be  awarded  to  any  one 
institution  under  the  Higher  Education 
Challenge  Grants  Program. 

Evaluation  Criteria 

For  the  FY  1908  competiticm,  the  pev 
review  panel(s)  Mrill  consider  the 
followiiQ  criteria  and  vraights  to 
evaluate  proposals  submitted  for 
funding: 

NotK  In  accordance  wtdi  7  CFR  340S.1S. 
the  evaluation  critaria  specified  below  dUhfs 
from  and  takes  preoedence  o vsr  the 
evaluation  critana  in  the  administntive 
ragulatioas. 


Evalualion  crUarion 


(a)  Potentiai  for  addressing  a  State,  regional,  nationai  or  International  need  ■■:.-,     ,    ,       ,      - ■. 

This  criterion  assesses  the  polenM  of  the  pfoject  to  add  vtfue  by  advancing  ihe  quefty  of  fcwd  wtd  MricuRurtf 

higher  eOicaiioo  and  pfoducing  gratfciates  capable  of  atrenglhening  the  Nation's  food  and  ayicultur^adeniific  aid  pwlea- 
*'"*'  *S!!i*''"*'  "^^  criterion  indndes  the  toaowing  eiemants.  impact,  innovation,  expected  products  »id  resuite,  and 
continuation  plans. 

(1)  Impact— Does  the  project  address  a  dearty  documemad  State,  regional,  national,  or  intemationiri  need?  WM  the  beneWs 
to  be  derived  from  the  project  transcend  the  applicant  institution  ancMv  the  grant  period? 

(2)  Innovation— Is  the  project  besad  en  an  innovalive  or  a  non^radilional  approach  towwd  aoMng  a  higher  education  prath 
lam. 

(3)  ProAicto  and  resuil»-Are  the  expected  products  andtor  results  of  the  protect  ctewly  explained?  WW  the  project  contrt>- 
tae  to  an  Improvement  in  the  quality  or  divefslty  of  the  Nation's  food  and  agricuHnrrt  acieriliflc  and  proleesiund  expertise 


base? 


(4)  Continuation  plane— Are  there  plans  for  continuation  or  expansion  of  the  project  beyond  USDA  support?  Are  there 
tions  of  external,  non-Federal  support?  Are  there  realistic  pbHw  for  making  the  project  saM-sufiporting?. 

(b)  Potential  of  submitting  ln9titution<s)  to  successftilly  complete  prajed  objedivet : 

This  criterion  assaisna  the  soundness  of  the  proposed  approadi.  the  adequacy  of  human  and  physic^  resources  abatable 
to  carry  out  the  project,  the  inatilution's  oommitmenl  to  the  project.  partnaraMps  and  coUabor^ive  efforts,  its  cosl-eftedive- 
nees.  and  the  extent  to  which  the  total  budget  adequately  supports  the  proiecL 

(1)  Propoaed  approach-Are  Ihe  objectives  achievable,  logical,  and  based  on  review  of  Werahire?  Is  the  piw  of  opersdion 
managerialy.  educalionaay.  and^  sdentificaiy  sound?  Is  the  overall  plan  intograted  with  or  does  it  espaad  upon  olhac 
major  efforts  to  improve  the  quality  ol  food  and  agricultural  sciences  higher  education?  Is  the  timetable  realistic? 

(2)  Resources— Are  there  adequate  institutionat  resources  to  carry  out  the  project?  Do  the  projed  personnel  possess  req- 
uisite expertise  to  complete  suocessluly  the  project?  Have  personnel  committed  adequate  effort  to  achieve  staled  ofajeo- 
ives  and  anticipated  otaoomes?  wm  the  projed  have  adequate  administralive  support  to  carry  out  the  propoeed  adivHies? 
Will  the  projed  have  access  to  needed  resources  such  as  instnimentation.  (actiities,  computer  services,  library,  and  other 
instnjdion  support  resources? 

(3)  Institutwnal  commitment— Is  there  evidence  to  substantiate  that  the  institution  has  a  long  temn  commitment  to  supportthe 
result(s)  and/or  produd(s)  proAjoed  by  this  prqjad,  that  it  wfl  help  satisfy  the  institution's  higlH)riorily  objedives.  or  ttu« 
the  projed  is  supported  by  the  institutkMi's  strategic  pl«is7 

(4)  Partnershipe  and  collaborative  efforts—  Will  the  projed  expand  partnership  ventures  among  dtedpines  at  a  uniwenlly. 
between  colleges  and  universities,  or  with  the  private  sector?  Wl  the  arrangentents  for  partner<s)  and/or  coNaboratorf^ 
enhance  dissemination  of  the  result(s)  and/or  produot(s)? 

(5)  Budget  and  cost-effectiveness— Is  the  budgsl  rsquest  justiliaMe?  Are  costs  reasonable  «id  necesswy?  WM  the  total 
budget  be  adequate  to  carry  out  projed  activities?  Are  the  soiiros(s)  Md  amount(s)  of  non-federal  maiching  support 
dearty  identified  and  appropriately  documented?  For  a  joini  projed  proposal,  is  ths  shared  budget  tor  three  or  more  institu- 
ttons  explained  deariy  and  in  sufficient  detail?  Is  the  proposed  projed  cost-eltodive?  Does  it  demonstrate  a  creative  uss 
of  limited  resources,  maximize  educational  value  per  dolar  of  USOA  support,  achieve  economies  of  scale,  leverage  addh 

tional  funds  or  have  the  potential  to  do  so,  focus  expertise  and  activity  on  a  twgeled  need  area,  or  promols  cotfMon  buld- 
ing  for  current  or  future  ventures? 

(c)  Effectiveness  of  evaluation  plan  and  potential  lor  disseminalion  of  the  resuit(s)  andfor  products  to  other  institulions  and  tor  uti- 
lization by  other  instituflons. 

This  criterion  assesses  the  adequacy  of  the  evaluatton  stategy,  the  quality  of  outcome  measures,  tfie  expertise  and  aval- 
ability  of  human  resources  to  condud  the  evakiation,  the  record  of  the  key  personnel  in  daseminating  advancements  in 
eAxation,  e.g..  publishing  educational  artides  in  peer  reviewed  journals,  the  adequacy  of  the  plan  for  disssmination,  md 
the  potential  lor  utilizalion  by  other  institutions. 


66  points. 
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EvehMlion  crttarion 


(1)  Ev#jalloi>-Oo«s  me  prapoetf  ooMafci  •  ■■■  deHgned  \tm  to  evaiiMie  iwuRs  ol  Ihe  project?  WM  iNs  plan  provMe  oon- 
duiions  sulMite  tor  oonvindne  a  peer  review  audierwe  q»  the  aocompMwnanl?  Does  N  alow  tor  oor^nuous  and/or  fre- 
quent toedbarlr  during  the  Me  of  Vie  project?  Doea  tw  evaluation  plan  contain  outoome  meeaurse?  Are  itte  outcome 
imaaurni  cn?at>'»  of  aMeaeIng  ttte  queHty  and  uaefulneaa  ol  project  reauia  and  products?  Are  itw  individuals  invoived  in 
protect  evaluation  Mlad  In  etrtitinn  saaisgiH  and  prooadurse?  Can  ttw  outcome  measures  provide  an  objective  eva^ 
uation?  Is  (he  outcome  aMaaimwnt  deaignsd  in  such  a  way  that  it  can  aasM  lacuNy  at  other  institi<ions  in  decidmg  wheth- 
er to  uee  project  raeults  or  products? 

(2)  DIseeminatton— Is  there  a  oommitment  to  sutjmit  the  reeults  of  the  proiect  evalualton  to  peer  review  by  the  academto 
community  in  the  tood  and  ^jricuaurat  adenoes?  Doee  the  propoeed  proiect  include  dearly  outlined  and  realistic  mecha- 

to  widaapraad  dtoaamlillon  of  proied  resuHs.  inducing  national  electronc  oomnHywcation  systems. 

andtor  uee  by  taouRy  development  or  reeeerch/leaching  skWs 


P)  UtUzabon-is  I  prab^>te  that  other  inaWutloni  wfl  adapt  the  i«auR(s)  andtor  p(oduct<s)  of  this  prated  tor  their  omi  uaa? 
Cm  the  proiad  senre  as  a  model  for  others?  If  suooeesM.  is  the  proved  itety  to  toad  to  education  refonn?  Is  the  prod- 
ud(s)  andtor  raault(s)  Meaty  to  provida  a  aigniflcant  contribution  to  the  advancement  of  higher  eduction  in  the  tood  and  ag- 
ricultural sdancee?  Are  pwlner(s)  andtor  colaborator(s)  committed  to  utilize  the  produd(s)  andtor  result(s)? 


Program  AppUcatioa  Matariala 

An  application  kit  containing  program 
application  materials  will  be  made 
available  to  eligible  institutions  upon 
raqueet.  These  materials  include  the 
Acbninistntive  Provisions,  forms, 
instructions,  and  other  relevant 
information  Deeded  to  piepare  and 
submit  grant  applications.  Copies  of  the 
application  kit  may  be  requested  from 
Ptoposal  Services  Unit;  Grants 
Management  Branch;  OfBce  of 
Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2245;  1400  Independence 
Avenue.  S.W.;  Washington.  O.C.  20250- 
2245.  The  telephone  number  is  (202) 
401-5048.  When  contacting  the 
Proposal  Services  Unit,  please  indicate 
that  you  are  requesting  an  application 
kit  for  the  FY  1998  Challenge  Grants 
Program. 

Application  materials  may  also  be 
requested  via  Internet  by  sending  a 
message  writh  your  name,  mailing 
address  (not  e-mail),  and  telephone 
niunber  to  psb#Teeusda.gov  that  states 
that  you  wish  to  receive  a  copy  of  the 
application  kit  for  the  FY  1908 
Qiallenge  Grants  Program.  The 
materials  will  then  be  mailed  to  you 
(not  e-mailed)  as  quickly  as  possible. 


When  and  Where  To  Submit  Prapoeab 

An  original  and  seven  (7)  copies  of  a 
proposal  must  be  submitted.  Each  copy 
of  the  propoaal  must  be  stapled  securely 
in  the  upper  left-hand  comer  (DO  NOT 
BIND).  All  copies  of  the  proposal  must 
be  submitted  in  one  package.  Proposals 
submitted  through  the  mail  must  be 
received  on  or  by  February  23, 1998. 
Proposals  submitted  through  the  U.S. 
mail  should  be  sent  to  the  following 
addraas:  Challenge  Grants  Program; 
Propoaal  Services  Unit;  Grants 
Management  Branch;  OfBce  of 
Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculturr. 
STOP  2245;  1400  Independence 
Avenue.  S.W.;  Waahington,  DC.  20250- 
2245.  The  telephone  number  is  (202) 
401-5048.  Hand-delivered  proposals 
(brought  in  person  by  the  applicant  or 
through  a  courier  service)  must  be 
delivarad  on  or  bv  Februarv  23, 1998,  at 
the  following  address:  Challenge  Grants 
Program;  c/o  Proposal  Services  Unit: 
Grants  Management  Branch;  OfBce  of 
Extramural  Programs;  Cooperative  State 
Reaearch,  Education,  and  Extension 
Service;  U.S.  Department  of  Agricidture; 
Room  303,  Aerospace  Center,  901  O 
Street.  S.W.,  Washington,  DC  20024. 
Proposals  transmitted  via  a  farsimila 
(bx)  machine  will  not  be  accepted. 


Intent  To  Sobmit  a  Propoaal 

For  the  FY  1998  competition,  Form 
CSREES-711,  "Intent  to  Submit  a 
Proposal,"  is  requested  for  the  Higher 
Education  Challenge  Grants  Program 
and  is  due  January  22, 1998.  Send  Form 
CSREES-711  to  Higher  Education 
Programs;  Mail  Stop  2251;  USDA;  1400 
Independence  Avenue,  SW; 
Washington,  DC  20250-2251.  Form 
CSREES-71 1  also  may  be  fined  to  the 
Higher  Education  Programs  ofBce  at 
(202) 720-2030. 

Program  Contada 

The  Higher  Education  Challenge 
Grants  Program  is  managed  by  the 
CSREES  Higher  Education  Programs 
ofBce.  For  further  information 
con(»ming  the  FY  1098  program, 
contact  Dr.  Howard  Sandbeig,  National 
Program  Leader  for  Agricultiual 
Scientos  Education,  CSREES,  USDA,  at 
(202)  720-1973;  or  via  the  Internet  at: 
hsandbergSreeusda.gov. 

Dooa  at  WMhixqjton,  D.C,  this  3rd  day  of  ' 
Daoembor  1997. 


Deeembar  %  ttfT. 


CoUmI 

Administrator,  Coopetxttive  State  Remarch, 

Education,  and  Extension  Service. 

(PR  Doc.  97-32246  Filed  12-8-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

ItCFRPwttM 

(DoetalNoL  N-MM] 

Rules  Reowdhig  (MMailon  of 
Aultioclly 

MMNCY;  Board  of  Gowmor*  of  tiia 
P«daral  Raaerve  SystBin. 
ACnON:  Final  nil*. 


The  Board  of  Govsmon  of  the 
Federal  Raaerve  System  rBoard)  is 
delegating  to  the  Director  of  the  Division 
of  Henking  Supervision  and  Regulstloo 
the  Board%  authority  to  determine  in 


-"individual  cases  that  the  services  of  an 
appraiser  an  not  necessary  in  order  to 
protect  Federal  financial  and  public 
policy  interests  in  real  estate'ielated 
finanrtal  transactions  or  to  protect  the 
ssiiBty  and  soundness  of  the  institution. 
This  lieleaatinn  of  authority  is  intended 
to  aid  in  om  attdaBt  processing  of 
requests  for  individual  exnnptions  from 
the  Board's  appraisal  rsgulation. 
EFTECnVE  OATI:  December  9. 1997. 
PON  RMTMBI  ttPOtttAVOH  OOHTACTt 
Deneen  L  Donnley-Evans,  Staff 
Attorney  (202/736-5567).  Legal 
Division:  or  Virginia  M.  Cibbs,  Senior 
Supervisory  Financial  Analyst,  (202/ 
452-2521).  Division  of  Banking 
Supervision  end  Regulation:  Board  of 
Goveniors«f  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue.  N.W.,  Washington.  DC  20SS1. 
fUmjaflNTAflV  MFOMMATION:  In  1990.  in 
accordance  with  the  mandates  of  Title 
XI  of  the  Financial  Institutions  Reform^ 
Recovery,  and  Enforcement  Act  of  1989 
(FIRREA).  12  use  3331  at  aeq.,  the 
fisderal  banking  agencies  adopted 
appraisal  rsgulations  for  fednally 
related  transactions  within  their 
jurisdiction,  and  exempted  certain  real 


estate-related  transactions  from  the 
appraisal  requirements  of  Title  XI.  In 
|une  1994,  several  existing  exemptions 
to  the  sppraisal  regulation  were 
modified  and  new  exemptiona  wete 
added,  including  an  exemption  for 
individual  trauMctions  for  which  the 
Board  detarminea  that  the  senrioas  of  an 
appraiser  are  not  necessary  in  oedsr  to 
protect  Federal  finanrial  and  public 
policy  interests  in  real  estate-related 
financial  transactions  or  to  protect  the 
safety  and  soundness  of  the  instttutkm. 
See  12  CFR  265.7.  The  Bosrd  is 
delegsting  the  authority  to  determine 
that  an  appraisal  is  not  necessary  to 
protect  Federal  financial  and  paitUc 
policy  interest  or  the  saisty  aod 
soundness  of  a  financial  institution  to 
the  Director  of  the  Division  of  BanUi^ 
Supervision  and  Regulation  or  the 
Director's  delegae. 


AdaiaMrattve 


Ad 


The  Administrative  Proceduiv  Act  (5 
use  553(bXA))  exempts  "rales  of 
sgency  organisation,  ptooeduie.  or 
practice"  from  the  notice  of  propoaed 
rulemaking  and  public  comment 
raquiiements.  As  the  Board's  delegation 
fuJas  fall  under  this  exemption.  tlM 
Board  is  adopting  tliese  amendments 
without  notice-and-comment 
procedures. 


FlasihiUty  Ad  AMljBis 

Pursuant  to  the  Regulatory  Pbxibllity 
Act  (5  use  601  et  seo.),  the  Board 
hereby  certifies  that  this  rule  will  not 
have  a  signifloant  economic  impact  on 
a  substantial  number  of  small  entitiaa. 


Aderi99» 

In  aocordance  with  section  3506  of 
Ih*  Psperwork  Reduction  Act  of  1995 
(44  USCCh.  35:  5  CFR  part  1320 
Appendix  A.1),  the  Board  reviewed  dte 


rule  under  the  authority  delegated  to  the 
Board  by  the  OCBce  of  Management  and 
Budget.  No  collection  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  USe  3501 
e(  sag.)  is  contained  in  this  notioe. 

Usi  of  SdHads  in  12  ere  Pad  868 

Authority  delagatiens  (Government 
agencies)  Banks,  banking.  Fedssal 
Reserve  System. 

For  the  reasons  set  forth  In  the 
preamble,  the  Board  amends  12  CHi 
part  265  as  set  forth  below: 

PART  265— RULES  REQAROMQ 
DELEGATION  OF  AUTHOMTY 

1.  The  audtority  citation  for  part  265 
continues  to  read  as  Mlows: 

AallMrtty:  12  U.S.Q  24*  (i)  Md  (k). 

2.  Section  265.7  is  aaoanded  by 
adding  paragraph  (cK6)  to  read  as 
follows: 


(c)  •  •  • 

(6)  AppmiMol  not  required.  To 
detmnine  pursuant  to  12  CFR 
225.63(bMl2)  that  Uie  services  of  an 
appraiser  aie  not  necessary  in  order  to 
protect  Federal  financial  and  public 
policy  interests  in  real  estate-related 
financial  transactions  or  to  protect  the 
safety  and  soundness  of  an  institution. 
•        •        •        •        • 

By  order  of  the  Board  of  Govsraors  of  the 
Fadaral  Rasarve  System.  Dacambar  3. 1997. 

M^iliam  W.  Wilea. 

Sacmary  of  the  Board. 

(FR  Doc  97-^32159  FUad  12-8-47;  6:45  am) 
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12  CFR  Part  225 

IRagdailen  V:  Ooehat  Nol  R-OMq 


:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTWW;  Notice  of  propoaed  rulemaking. 


L.  Dcmniey-Evans.  Staff  Attorney  (202/ 
736-5567).  Legal  Division:  Board  of 
Governors  of  the  Federal  Reserve 
S3rstem,  20th  Street  and  Constitution 
Avenue.  N.W..  Waahington,  DC  20551. 

StlPPI^MENTARY  MRMMATXMr 


IT:  The  Board  of  Governors  of  the 
Federal  Reserve  System  is  soliciting 
comments  on  a  proposed  amendment  to 
subpart  G  of  the  Board's  Regulation  Y, 
Appraisal  Standards  for  Federally 
Related  Transactions,  to  exempt  any 
transactfon  involving  the  underwriting 
or  dealing  of  mortgage-backed  securities 
from  dw  Board's  appraisal 
requirements.  This  amendment  would 
permit  a  bank  holding  company  ot  a 
nonbank  subsidiary  of  a  bank  holding 
company  engsged  in  underwriting  and 
dealing  in  securities  (a  so-called  section 
20  subsidiary)  to  underwrite  and  deel  in 
mortgage-backed  securities  without 
demonstrating  that  die  loans  underlying 
the  securities  are  supported  by 
appraiaals  that  meet  the  Board's 
appraisal  requirements. 

The  Board  is  proposing  this 
amendment  to  address  concerns  raised 
by  bank  holding  companies  regaiding 
the  inabUity  of  section  20  subsidiaries  to 
actively  participate  in  the  commercial 
mortgige-becked  securities  (CMBS) 
market  due  to  the  appraisal  restrictions 
ofsul^MrtG. 

DATBt:  Comments  must  be  received  on 
or  before  lanuaiy  8. 1998. 
Smniraaci.  Comments  should  refer  to 
Docket  No.  R-0990  and  may  be  mailed 
to  Mr.  William  W.  Wiles.  Secretary, 
Bbard  of  Governors  of  the  Federal 
Reserve  System.  20th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.,  20551.  Comments 
adfbessed  to  Mr.  Wiles  may  also  be 
delivered  to  the  Board's  mail  room 
between  8:45am  and  5:15pm,  and  to  the 
security  conto>l  room  outside  of  those 
houn.  Both  the  mail  room  and  the 
security  control  room  ara  accessible 
from  diB  courtjrard  entrance  on  20th 
Strset  between  Constitution  Avenue  ai*H 
C  Street,  N.W.  Comnwnts  may  be 
inspected  in  Room  MP-500  between 
9:00am  and  5:0epm  weekdays,  except  as 
provided  in  $261.8  of  dte  Boaid  of 
Governors'  Rules  Regarding  Availability 
of  bifotraation.  12  CFR  261.8. 
POM  nimMER  ■WMIATWH  OONTACT: 
Norah  M.  Baigar.  Assistant  Director 
(202/452-2402).  or  Virginia  M.  Gttibs. 
Senior  Supervisory  Financial  Analyst. 
(202/452-2521),  Division  of  Banki^ 
Supervision  and  Regulation;  or  Deneen 


Title  XI  of  the  Flnucial  Institutions 
Reform,  Recovery,  and  BidiDrcement  Act 
of  1989  (FIRREA).  12  U.S.C  3331  et 
seq..  directed  the  fisdanl  banking 
agencies  (the  agencies)  to  publisE 
appraisal  rules  for  federal^  rested 
transactions  within  tke  furfsdictian  of 
each  agency.  The  stated  plirpose  of  the 
legislation  is  to  provide  diat  federal 
finartcial  and  p«d>lic  policy  interests  in 
real  estate-related  transactions  will  be 
protected  by  rsquiring  that  real  estate 
aNHaisals  utilized  in  cormection  with 
federally  related  transacticms  are 
performed  in  writing,  in  accordance 
with  uniform  standards,  and  by 
individuals  whose  competency  has  been 
demonstrated  and  whoae  professitmal 
conduct  will  be  subnect  to  effective 
supervision.' 

Section  1121(4)  of  FIRREA,  12  U.S.C 
3350(4).  defines  a  federally  related 
transaction  as  a  real  estate-related 
financial  transaction  that  is  regulated  or 
engaged  in  by  a  federal  finatrrJHl 
institutions  regulatory  agency  and 
requires  the  services  of  an  appraiser. 
Section  1121(5),  in  turn,  defines  a  reel 
estate-related  figanrin)  transaction  as 
any  transaction  that  involves:  (1)  the 
sale,  lease,  purchase,  investment  in  or     - 
exchange  of  reel  property,  includir^ 
interests  in  property,  or  the  financing 
thereof;  (2)  the  refinancing  of  real 
property  or  interests  in  real  prop«ty; 
and  (3)  the  use  of  real  property  or 
interesta  in  real  property  as  semrity  for 
a  loan  or  investment,  including 
moTtgpge-backed  securities  (emphasis 
added).2  In  enacting  Title  XI,  Congress 
envisioned  that  competent  appraisals  in 
these  transactions  would  reduce  the  risk 
of  loss  to  the  deposit  insurance  funds, 
regulated  iiutitutions,  and  the 
sectmdary  mukete,  arisii^  from  a 
financial  institution's  lending  activities 
where  real  estate  is  taken  as  collateral. 

In  1990,  in  accordance  with  the 
mandates  of  Tide  XI.  the  ^encies 
adopted  appraisal  regulations  for 
fedoally  related  transactions  within 
their  furisdiction.  and  exempted  certain 
real  estate-related  transactions  from  the 
appraisal  requirementa  of  Tide  XI.  In 
June  1994,  several  existing  exemptions 
to  the  appraisal  rsgulation  were 
modified  and  new  exemptions  were 


added.  At  that  time,  the  apmriw 
clarified  that  a  regulated  institutiao 
investing  in  a  mortgage-backed  security 
or  similar  instnunent  need  not  obtain 
new  Title  XI  appraisals  far  the 
underiying  loans  so  long  as  the  loana 
met  regulatory  q>praisal  requiramentB 
for  the  institution  at  the  time  the  real 
estate-secured  loan  wes  originalad.* 
This  requirement  also  applies  to  the 
activity  of  underwriti^  ud  dealing  in 
mortgage-backed  secuf  itiss. 

In  adopting  dtis  rpquiiamsiit,  the 
agencies  did  not  foresoe  thet  requirtv 
evidence  that  the  loaas  uMUriyiag 

1lf(r  ^l^l-^l^  nsnisiliss  had 

appraisals  would  be  a  difficult  task.  The 
mortgage  securities  a^^  ooMasted  of 
securitized  l-to-4  f 
loans,  most  of  w 
accordance  witt  tke'( 
requirementa.  The  < 

appeannottohave]        

secondary  market  in  l-4o-4  family 
mortgages,  for  two  reassna.  First,  die 
Federal  National  IliiHg^n  AasociatiaB 
(Fannie  Mae)  and  the  Fedaral  National 
Mmtgage  Corporation  (Freddie  Mac) 
dominate  the  maiket  for  the 
underwriting  and  deaJii^  (^  rasidential 
mortgage-badced  securities,  and  neither 
bank  holding  companies  rKir  their 
investment  baiddng  competitots  have 
large  stakes  in  this  raaikat  Second, 
bardcs  and  bardc  holding  companies  have 
not  been  prevented  from  inveating  in 
such  securities,  even  thoi^  the 
underiying  mortgages  may  not  haw 
conforming  appraisals,  because  the 
interagency  appraiaal  regulatioiu 
contain  an  exemption  for  any 
transaction  that  qualifies  for  sale  to,  or 
involves  a  residratiat  real  estate 
transaction  in  which  the  appraisal 
conforms  to  the  ^jpraisal  standards  of. 
a  United  States  giiiammwin  or 
govenunent-spcmsorad  ^ency, 
including  Fannie  Mae  aad  Freddie  Mac 
However,  recent  devefepeaente  in  the 
emerging  CMBS  market,  i«rl»^i.,g  the 
recovery  of  the  rnmainirial  real  estate 
maricet,  the  wider  acooptence  of 
collateralized  securities,  tW  significant 
expansion  of  the  CMK  aaarket.  and  the 
operation  of  the  agsadss'  appraisal 
regulations,  have  wetkad  to  bar  bankir^ 
organizations  from  activ^  particinatins 
in  die  CMBS  mariast'si 


'  SsrTUb  Xr«  StatoMani  of  PunMiM.  12  UAC 
3331. 

>5;m12U.S.C33SS(S). 


Propoaed 

The  Board  i»oposes  to  aaoaid  ita  real 
estate  apprainl  regulation  to  permit 
bank  holding  companies  and  their 
:  nonbank  subsidiaries  to  under«vrite  and 
deal  in  mortgage-becked  securities 
without  demonstrati^  that  the  loans 
underlying  the  secwilies  are  supported 


>Sw  59  FR  294S2  (ISSS). 


/  Vol.  62,  Na  236  /  Tuesday,  Decembg  9,  1997  /  Proposed  Ralw 


by  appraiMls  that  nwattfae  Boavdf* 
appraisal  nquinmaote.  Homsvsr.  !■ 
practica,  th«-piopnaaH  smsndisnt 
would Qcily  s^y  to thssseHnn  20 
kiibaidiaiiea  bacauaa.io  daSs.  sactim.ao 
subsidlsries  aw  tha  only  legeletert 
institution  affiliates  pennittsd  to 
underwrite  or  d«al.  to  a  limited  axtent. 
In  ootpacata  dabt  and  equity  sscuiitias.* 

The  CMBS  Securitim  MarkU 

The  CMBS  market  has  hean  in 
sodstence  since  the  mid-1980s,  with 
banking  ocgsniaations.  investment 
banks,  and  insurancs  companies  serving 
as  the  primary  underwriters  of  CMBS. 
Recently,  there  has  been  significant 
growth  in  new  CMBS  issues.  In  1996. 
$30  billion  of  new  CMBS  were  issued, 
a  50  percent  iiimiasB  over  the  S20 
Ullion  issued  in  1994,  and  new 
issuances  of  $25  billion  to  $35  billion 
are  expected  in  1997.'  Approximately 
90  percent  of  the  tianchee  of  new  CMBS 
issues  are  rated  investment  grade. 

In  lecent  years,  the  majority  of  new 
CMBS  ifw«^f»''*«  have  involved  loans 
originated  by  nonbank  financial 
companies  that  are  not  subject  to  the 
agencies'  appraisal  requirements.* 
While  the  Board  has  not  studied 
whether  theae  companies  generally 
obtain  appraisals  conforming  to  Title  XI 
requirements  upon  origination  of  the 
underlying  loans,  anecdotal  evidence 
suggests  that  many  of  the  underlying 
loans  originated  by  these  institutions  do 
not  have  Tide  XI  conforming  appraisals. 
In  addition,  although  commiercial  bank 
participation  as  lenders  and  investors  in 
this  market  is  expected  to  increase  as 
larger  national  and  regional  banUng 
organizations  reenter  the  real  esUle 
lending  business,  hanking  organisations 
and  their  affiliates  currentiy  srs 
prscludad  from  actively  petticipeting  in 


«Canalataal  with  tba  Bawd**  poMqr  of 
ooaratiiif  rMlrictiofM  acciardiag  to  riak.  dM 
■bo  piopo— ■  to  p<ni>M  — clioe  ao  mJbMim 
iHwrito  and  M  In  bcth  iwM«iti«l  md 


to 


_  tlMl  Dm  Iomm  uadariyiai  dw 
Mcuritiw  •■•  MppntMi  by  sppMiaaU  tial  mmH  tk* 
BoaH'c  appnlMl  wyiiiiwisn  la  tkU  rtavd.  th* 
Board  oMw  thai  iwkUntial  toortpM-baciad 
lacuriUaa  am  oooaidarad  far  laaa  rlaky  Ihae  CMBS 
aa  l-UyA  kmiiy  laatdpntiai  toortpato  ka«*  oaa  of 
tha  lowaat  blaWttcal  loaa  n*aa  of  aoy  cradll-ioialad 
aaaal  daaa.  Tba  Board  axpacU  tkU  aaaoiptlaa  to 
affad  a  laiallvaly  laall  naaahar  of  tnnaactioaa 
bocauaa.  aa  pravioualy  notad.  Ika  vaal  watnrity  of 
loaoa  iiiMlarlyli«  faatdaoUal  ■oMf^backsd 
•acuriiiaa  Maai  Iha  appntasl  alHMhrdi  of  Panaia 
Maa  or  PNddIa  Mac.  aad  thrua  qMbiy  far  an 
awpesa  eadw  tba  naaclai'  appiaiaal 
nt/OiHem.  Sm»^\2  CFR  22S.S3(aNio). 

>  Batwaae  ISSS  and  ISSS.  aMaaadBatoiy  tlOO 
btUkM  of  CMBS  waM  ImmmL  all  of  wbich  tra  alUI 


this  market  Wryu—  the  ma)c«ity  o#tha 
loans  undsriyiag  CMBS  iasuancae  do 
not  have  Title  XI  coofbrming  appialaala>. 

PoUcfCtmidmaliom 

As  noted  above.  Title  XI's  purpose 
and  intent  was  to  protect  "{sdessl 
Hnanrial  and  pubUc  policy  interest"  in 
real  estate-related  transactions.^  Those 
"laderal  interesU"  were  deaoibed  in 
predecessor  legislation  snd 
accompanying  Congressiooal  reports  as 
encompessing  the  federal  government's 
role  as:  (1)  regulator  and  insurer  of 
financial  institutions;  (2)  guarantor  or 
lender  on  mortgaos  loans;  (3)  ss  a  dirsct 
party  itself  in  resTssUts-relatBd 
transactions;  and  (4)  as  the  overseer  of 
HiMn/TJal  markeU  and  real  esUte-related 
investments  therein.* 

The  Boerd  believes  that  permitting 
section  20  subsidiaries  to  underwrite 
end  deel  in  mortgi^e-backed  securities 
without  obtaining  appraisals  that  meet 
the  Board's  ap|xaisal  requirements  will 
not  lead  to  substantial  losses  for  bank 
holding  >-«»«p««it«M  or  poae  a  systemic 
risk  to  the  t«»wMi^  system.  The  Board 
notes  that  section  20  subsidiaries  hsve 
the  expertise  necessary  to  evaltuite  the 
credit  risks  involved  in  underwriting 
sad  d— <<"B  mortgage-backed  securities. 
In  this  rsgsrd.  the  Board  notes  that, 
section  20  subsidiaries  sre  subject  to  an 
operational  and  ntanagerisl 
infrastructure  inspection  prior  to  being 
permitted  to  engage  in  corporate 
underwriting.  Periodic  inspections 
verify  that  proper  underwriting  and  risk 
management  procedures  are  in  place. 

When  a  section  20  subsidiary  serves 
as  leed  underwriter,  it  is  responsible  for 
performing  adequate  due  diligBune.  In 
other  instances,  such  as  the  dealing  of 
an  outstanding  debt  securihr.  s  section 
20  subsidiary  may  rely  on  the  due 
tiiHgnnrii  performed  hjr  independent 
rating  fancies.  These  due  dlligsnoe 
efforts  often  include  analyses  of  bctors 
such  ss  payment  history,  mortgags  and 
security  structure,  borrower's  income  or 
property  cash  flow,  credit 
enhancamfnts.  and  seasoning  In  most 
CMBS  trsnsactions.  the  underijring 
loans  have  demonstrated  their  ahiUty  to 
perform  over  some  period  of  time.  As 
the  underlying  commercial  real  estate 
loens  in  the  CMBS  season,  the  Board 
believes  that  appraisals  obtained  at 
origination  become  increasingly  less 
relevant  to  the  CMBS  investment 
dedaion  because  the  market 
MSUDptions  upon  which  the  appraisals 


Forthar, 

the  public  rating  or  due  diligence  that 
must  be  oklaiaad  for  CMBS  peovidaa 
informatinathsHeati  "  ' 


ofFWpoaa.iaU.SXI 


•  Pot  MMpla.  of  Iha  Sae  biiUoB  af  aaw  CMBS 
iaauad  in  ISSS.  ooly  $a.4  bilUon  imeivod  thm 
coUataraaaattoa  of  loM»  iiadarwrieao  by 


^SaaTUlaXra! 

aaai. 

•  Saa  Aaoi  SMota  itpproiao;  Aa^bm  i^ct  o^  ISSS. 
HJUtop.  No.  ieO-101.  lOOh  €««..  2d  Saaa..  pt  1 
al  IS  (isas);  las  CX3NC.  RBC  HIO.  709  (daUy  ad. 
r  as.  11S7)  (tlalaMat  of  Rai*.  Barnard). 


fior  asseeaing  ddu  SS  reqoizingaaw 
sppraisab  ifappraisali  ware  net 
(Mained  at  loan  origination.  For 
resideatial  mortgags  backed  securities, 
the  market  is  well  established  with  very 
clear  staiulards  for  loan  documentation 
and  underwriting.  In  li^t  of  the 
foregoing,  the  Board  concludes  that 
permitting  section  20  subsidiaries  to 
underwrite  and  deal  in  dMBS  wdthout 
demonstrating  that  the  loaUs  underlying 
the  CMBS  are  supported  by  appraisals 
thst  meet  the  Board's  appraisal 
requirements  would  not  sdversely  sfEsct 
WrtanHal  marksts  sud  real  estate 
investments  therein. 

lagalatery  FlndMUty  Act  Aaalyaia 

This  proposal  is  not  axpectod  to  have 
a  significant  economic  impact  on  a 
rubstantial  number  of  small  business 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.)  because,  if  sdopted.  the  proposal 
¥vould  not  impose  additional  burdens 
on  bank  holding  compenies  or  their 
section  20  subsidiaries. 

Paperwerk  ladoctiaa  Act 

No  collection  of  information  pursuant 
to  section  3504(h)  of  the  P^ierwork 
Reduction  Act  (44  U.S.C  3S01  et  sag.) 
is  contained  in  this  propossl. 

list  orSuMects  in  12  CFR  Part  22S 

Administrstive  practice  and 
procedure.  Banks,  hanking.  Federal 
Reserve  System.  Holding  companiss. 
Reporting  and  reamlkeeping 
requirsoisats.  Securities. 

For  the  reesons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  225  as  set  fiarth  below: 

PART  22S— BANK  HOUMNQ 
COMPAMES  AND  CHANQE  IN  BANK 
CONTROL  (REQULATKM  V) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Aalkofitr- 12  U.S.C  1817(iKl3).  ISIB. 
18280. 18311.  ISaip-l.  1843(cX8).  lM4(b). 
19720).  3108.  3108.  3910,.331-«351.  3907, 
and  3909. 

2.  In  subpart  G.  S  225.63  is  amended 
by  removing  the  word  "or"  at  the  end 
of  paragraph  (a)(ll).  by  redesignating 
paragmph  (aXl2)  as  paragraph  (aMl3), 
and  by  adding  a  new  pera^ph  (aXl2) 
to  read  as  Collowrs: 


%t»jn 


(s)*  '  • 
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(12)  The  transaction  involves 
underwriting  or  dealing  in  mortgage- 
becked  securities;  or 


By  order  of  the  Board  of  Governors  of  the 
Fedenl  Reserve  System. 


Dated:  Deoamber  3, 1997. 
miilMB  W.  unias, 
Secntary  of  tite  Board. 
IFR  Doc.  97-32160  Filed  12-8^7;  8.-45  am) 
looosens-ot^ 
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The  President 


Presidential  Documents 


Proclamation  7058  of  December  S,  1997 

National  Pearl  Harbor  Remembrance  Day,  1997 


By  the  Pratident  of  the  United  States  of  America 
A  Proclamation 

December  7,  1941,  marked  a  turning  point  in  the  history  of  our  Nation 
a  defining  moment  that  would  alter  the  Uves  of  millions  of  Americans 
and  change  forever  America's  destiny.  On  that  quiet  Sunday  morning,  the 
forces  of  Imperial  Japan  attacked  the  U.S.  naval  base  at  Pearl  Har^r  in 
Hawau,  killing  or  in|uring  more  than  3.000  Americans,  crippling  our  Pacific 
Fleet,  and  critically  damaging  our  airpower.  In  that  moment  of  supreme 
msis,  the  essential  greatness  at  the  core  of  the  American  spirit  was  revealed 
Chvrasponse  was  not  despair,  but  determination.  Inspired  by  the  leaderehip 
of  President  Franklin  Roosevelt  and  buoyed  by  his  faith  that  we  ultimately 
would  prevail,  America  went  to  war. 

Looking  back  across  the  years,  we  rightly  are  still  awed  by  what  the  American 
people  accomplished  during  Worid  War  H.  United  in  spirit  and  purpose 
after  tiie  attack  on  Pearl  Harbor,  millions  of  men  and  women  joined  the 
Armed  Forces;  by  war's  end,  some  15  million  had  served.  They  fought 
fiercely  and  with  uncommon  courage  in  battlefields  across  the  globe  In 
the  Pacmc.  step  by  bloody  and  painstaking  step,  they  took  back  the  isluids 
captured  by  Imperial  Japanese  forces  in  the  days  after  Pearl  Harbor.  The 
names  of  those  battles  still  resonate  through  the  years:  Coral  Sea.  Midway 
Guadalcanal.  Iwo  Jima.  On  the  western  fiont,  facing  the  daunting  power 
of  the  Nazi  war  machine.  Americans  and  our  Allies  struggled  and  died 
to  liberate  Europe,  fighting  in  the  sUnny  North  Atkntic,  in  the  searing 
heat  of  North  Afirica.  and  in  the  flak-filled  skies  over  France  and  Gennany. 

Americans  on  the  home  front  responded  with  equal  gallantry  and  strength. 
Stepping  forward  to  close  the  gap  left  by  departing  servicemen,  the  very 
young,  the  elderly,  minority  workers,  and  women  filled  America's  factories 
and  shipyards.  Working  around  the  clock,  they  built  the  ships,  pfanes. 
tanks,  and  guns  that  armed  the  forces  of  freedom  and  made  our  Nation 
the  "Arsenal  of  Democracy."  In  fields,  on  farms,  and  in  neighborhood  Victory 
Gardens,  they  produced  the  food  to  sustain  our  Nation,  our  troops,  and 
our  Alhes.  Millions  left  their  homes  to  do  their  part,  and  few  American 
families  were  untouched  by  the  hardships  and  sacrifices  demanded  by  this 
unprecedented  effort 

While  more  than  half  a  century  separates  us  from  the  attack  on  Pearl  Harbor, 
we  still  can  learn  much  from  the  example,  achievements,  and  heroic  deeds 
of  those  Americans  who  preserved  the  flame  of  liberty  and  passed  it  around 
the  worid.  They  taught  us  that  America  is  the  worid's  best  hope  for  freedom 
and  democracy  and  that  we  must  never  shrink  from  the  responsibilities 
of  that  leadership.  They  taught  us  the  need  for  constant  vig^ce,  a  powerful 
military,  and  strength  of  character.  They  showed  us  that,  when  Americans 
are  united  in  heart  and  mind,  there  is  nothing  we  cannot  accomplish  together. 

As  we  remember  Pearl  Harbor,  let  us  also  remember  and  give  thanks  for 
toat  great  and  gallant  leader,  Franklin  D.  Roosevelt,  whose  memorial  we 
dedicated  earlier  this  year  in  our  Nation's  Capital.  In  December  of  1941. 
in  one  of  our  Nation's  darkest  hours,  he  proclaimed  his  faith  in  the  ultimate 
victory  of  freedom  over  tyranny  that,  sadly,  he  did  not  live  to  see: 
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Widi  confidence  in  our  armed  forces,  with  the  unbounding  deter- 
mination of  our  people,  we  will  gain  the  inevitable  triumph.  So 
help  us  God. 

The  Congress,  by  Public  Law  103-308.  has  designated  December  7.  1997, 
as  "National  Pearl  Harbor  Remembrance  Day." 

NOW.  THEREFORE,  I.  WILLIAM  J.  CLINTON,  President  of  the  United  State* 
of  America,  do  hereby  proclaim  December  7.  1997.  as  National  Pearl  Harbor 
Remembrance  Day.  I  urge  all  Americans  to  observe  this  day  with  appropriate 
programs,  ceremonies,  and  activities  in  honor  of  the  Americans  who  served 
at  Pearl  Harbor.  I  also  ask  all  Federal  departments  and  agencies,  organizations, 
and  individuals  to  fly  the  flag  of  the  United  States  at  half-staff  on  this 
day  in  honor  of  those  Americans  who  died  as  a  result  of  the  attack  on 
Pearl  Harbor. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  t%irenty-second. 
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mOPCSEO  RULES 

Contribution  and  expenditure  limitations  and  prohibitions: 
Corporate  and  labor  organizations — 
Qualified  nonprofit  corporations.  65040 

Fadsral  Emsrgsncy  ManaQsment  Agency 

NOTICES 
Meetings: 
Technical  Mapping  Advisory  Council.  65079 

Fadaral  Energy  Regulatory  Commission 

Noncss 

Agency  information  collection  activities: 

Proposed  collection:  comment  request.  65071-65072 
Electric  rate  and  corporate  regulation  filings: 

Magellan  Utilities  Development  Corp.  et  al.,  65075-65077 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  65072-65073 

Colorado  Interstate  Gas  Co.,  65073 

Mid  Louisiana  Gas  Co..  65073 

NaUonal  Fuel  Gas  Supply  Corp.,  65073-65074 

Natural  Gas  Pipeline  Company  of  America,  65074 

Tennessee  Gas  Pipeline  Co..  65075 


I  mgrnway  Aomimairaiion 

NOTICES 

Environmental  statements;  notice  of  intent: 
Montgomery  and  Frederick  Counties,  MD.  65123-65124 


Fsdaral  Marltims  Commission 

NOTICES 

Freight  forwarder  licenses: 
York  International  Co.  et  al..  65079 

Fsdsral  RaHroad  Adminlatration 

NOTICES 

Exemption  petitions,  etc.: 
New  fersey  Transit  Rail  Operations.  Inc.,  65124 


Systsm 
Noncss 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  65080 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  65081 

Formations,  acquisitions,  and  mergers.  65081 

Permissible  nonbanking  activities.  65081-65082 
Meetiiags:  Sunshine  Act,  65082-65083 

Food  and  Drug  Admlnlaliatioo 


Animal  drugs,  feeds,  and  related  products: 

New  drug  applications — 
Lincomjn^  soluble  powder,  65020 
Noncas 
Committees;  establishment.  rene%val,  termination,  etc: 

Center  for  Biologies  Evaluation  and  Research  Review, 
65083 

Scientific  Counselors  Board.  65083-65084 
Food  additive  petitions: 

Goodyear  Tire  and  Rubber  Co.,  65084 
Medical  devices;  premarket  approval: 

IMX  PSA  and  AxSYM  PSA  assay,  65084-65085 

rpialgn  Trade  Zonaa  Boaid 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Ohio 
Abbott  Manufacturing,  Inc.;  infant  formufa  and  adult 
nutritional  products  manufacturing  plant,  65062- 
65063 
Texas 
Fossil  Partners  L.P.;  watches,  sun  glasses,  and  leather 
goods  distribution  facility,  65063 


NOTICES 

Environmental  statements;  notice  of  Intent: 
Eagle  Bird  Project;  Idaho  Panhandle  National  Forests,  ID, 
65058-65060 

Qadoglcai  Survey 

NOTICES 

Environmental  statements;  availability,  etc: 
Species  at  Risk  Program,  65090-65091 

Grain  Inspection,  Packers  and  Stockyards  Administration 

NOTICES 

Agency  designation  actions: 
Idaho,  65060 

Haaltti  and  Human  Servicas  Department 

See  Agency  for  Health  Care  Policy  and  Research 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 
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See  Inspector  General  Office,  Heelth  and  Human  Services 

Department 
See  Public  Health  Service 

neann  vara  Financing  AQminiauauun 
See  Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request.  65085 

Health  Rasourcaa  and  Sarvicas  Administration 

NOTICES 

Competitive  comgrehensive  grants  preview  (1998  FY); 

availability;  correction,  65085 
Grants  and  cooperative  agreements;  availability,  etc: 

Primary  care  research,  65085-65086 

Primary  care  training  programs.  65086 
National  vaccine  injury  compoisation  program: 

Petitions  received,  65086-65088 

Housing  and  UrtoanvDavatopmant  Dapartmant 

RULES 

Mortgage  and  loan  insurance  programs: 

Single  family  mortgagee's  original  approval  agreement; 
termination,  65180-65182 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  65069-65090 

Inspector  Qanaral  Offica,  Haaltti  and  Human  .Sarvicas 


Justica  Dapartmant 
See  Prisons  Bureau 
NOTICES 
Meetings: 
President's  Advisory  Board  on  Race.  65094 


^ 


PROPOSED  RULES 

Health  care  programs;  fraud  and  abuse: 
Health  Insurance  Portability  and  Accountability  Act — 
Safe  harbor  provisions  and  special  fraud  alerts 
development;  comments  request.  65049-65053 

Inlsrior  DspartmenI 

See  Geological  Survey 

See  Land  Management  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Intamational  Boundary  and  Water  Commiaaion,  United 
Stalas  and  Msxico 

NOTICES 

Environmental  statements;  availability,  etc: 
Maxicali  Wastewater  Collection  and  Treatment  Project, 
65105 

Intamattonal  Trade  Administration 

NOTICES 
Antidumping: 
Viscose  rayon  staple  fiber  from — 
Finland,  65063-65067 
Oversees  trade  missions: 

1908  trade  missions  (February  through  September); 
application  opportunity.  65067 

International  Trade  Commiaaion 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  65092 
Import  investigations: 
Economic  effects  of  significant  U.S.  import  restraint^ 

second  biennial  update,  65092-65093 
Hardware  logic  emulation  systems  and  components, 
6509^-65094 


See  Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 

Submissipn  for  OMB  review;  comment  request.  65094- 
65095 

Land  Managamant  Bureau 

Nonccs 

Public  land  orders: 

Arizona,  65091 

Oregon.  65091-65092 

Msadco  and  United  States,  intsmalionai  Boundary  and 

anMar  Commission 
See  International  Boundary  and  Water  Commission,  United 

States  and  Mexico 

Wationai  Arctrfvaa  and  nacotds  AdnriniatraMoii 

NOTICES 
Meetings: 
Still  photographs,  aerial  film,  maps,  and  drawings; 

reproductions  services  program;  vendors  terms, 

65105^5106 

National  HigtHvay  Traffift  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 

Nonconforming  vehicles — 
Importation  eligibility;  determinations,  65124-65127 
Motor  vehicle  safety  standards;  exemption  petitions,  etc: 

Toyota  Technical  Centw,  U.S.A.,  Inc.,  65127 

National  inatitute  Ot  Standards  and  Tachnotogy 

NOTICES 

Meetings: 
CD-metrology  below  0.25  microns;  cooperative  research 
and  development  consortium;  establishment  and 
participation,  65067-65068 

National  Ooaanic  and  Atmoapharic  Adminlatration 

PROPOSED  RULES 

Fishery  conservation  and  management 

Caribbean,  Gulf  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish,  65056-65057 

Magnuson  Act  provisions,  65055-65056 

Nuclear  Regulatory  Commisston 

PROPOSED  RULES 

Source  material;  domestic  licensing: 

Licensing  exemption  petitions — 
Chromalloy  Tallahasse,  65039-65040 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  65106 
Applications,  hearings,  determinations,  etc.: 

Bear  Creek  Uranium  Co.,  65106-65107 

Umetco  Minerals  Corp.,  65107-65108 

Psfaonnal  Management  Offica 

NOTICES 
Meetings: 
NaticHial  Partnership  Council,  65108 


VI 
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PfeeidentM  Documents 

AOMMsnuTivE  onocm 

Bunna;  report  to  Congreu  regarding  conditions  and  U.S. 

policy  (Presidential  Determination  No.  07-6  of 

December  2.  1997).  65005 

Pilsune  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 
Correspondence  of  inmates;  restricted  special  mall 

procedures,  65184-65186 
Correspondence  of  pretrial  inmates:  general  mail 

procedures,  65186 

Public  Debt  Bureau 
Nonccs 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  65128 

Public  HeaNti  Safvlce 

See  Agency  for  Health  Care  Policy  and  Resesrch 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Nonccs 

OiigBnization.  functions,  and  authority  delegations: 

Centers  for  Disease  Control  and  Prevention,  65086-65089 


Monccs 

Supplemental  annuity  program;  determination  of  quarterly 
rate  of  excise  tax,  65108 

Usssarch  and  Special  ProBfams  Admintotratlon 


Hazardous  materials: 
Hazardous  liquid  transportation — 
Liquefied  compressed  gasses  in  cargo  tank  motor 
vehicles,  65186-65195 

Sacurttiaa  and  Exchange  Commlaalon 

miLcs 
Securities: 
Prospectus  delivery:  T*3  securities  transactions 

settlement:  authority  citation;  CFR  correction,  65019 


Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  65112-65113 
Cincinnati  Stock  Exchange,  Inc.,  65113-65114 
Municipcd  Securities  Rulemaking  Board,  65114-65115 
New  York  Stock  Exchange,  Inc.,  65116-65117 
Philadelphia  Stock  Exchange.  Inc..  65117-65119 

Applications,  hearings,  determinations,  etc.: 
Nationwide  Life  Insurance  Co.  et  al..  65106-65112 


Grants  and  cooperative  agreements;  availability,  etc: 
Man  and  biosphere  program — 
Tropical  forest  resources  in  Mexico,  Belize,  and 

Guatemala:  management,  harvesting,  utilization, 
and  marketing  research,  65119-65120 


Surface  Mining  Reclamation  and  Enforcameni  Offioa 

mOPOSEO  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Kentucky,  65044-65046 

Surlaca  Tranaportation  Board 
Nonccs 

Railroad  operation,  acquisition,  construction,  etc.: 
Kansas  City  Southern  Lines,  Inc.  et  al.,  65127-65128 

TrMiaportation  Dapartmani 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  aiid  Special  Programs  Adntinistration 

See  Surface  Transportation  Board 


Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  65120- 
65121 
Privacy  Act 

Systems  of  records,  65121-65122 

Tfaaaury  Oapartmant 
See  Public  Debt  Bureau 


Pafts  In  TMa 


PartN 

Department  of  Agriculture,  Federal  Crop  Insurance 
Corporation,  65130-65177 

Partnl 

Department  of  Housing  and  Urban  Development.  65180- 
65182 

Part  IV 

Department  of  Justice,  Bureau  of  Prisons.  65184-05186 

PartV 

Department  of  Transportation,  Research  and  Special 
Programs  Administration.  65188-65195 


Additional  Information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Elactronlc  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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A  cunwilativa  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reeder  Aids  section  at  the  end  of  this  issue. 
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The  President 
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Presidential  Documents 


Presidential  Determination  No.  9a-6  of  December  2,  1997 

Report  to  Congress  Regarding  Conditions  in  Burma  and  U^. 
Policy  Toward  Burma 


Memorandum  Cor  the  Secretary  of  Stat* 

Pursuant  to  the  requirements  set  forth  under  the  heading  "Policy  Toward 
Burma"  in  section  570(d)  of  the  FY  1997  Foreign  Operations  Appropriations 
Act,  as  contamed  in  the  Omnibus  Consolidated  Appropriations  Act  (Public 
Uw  104-208),  a  report  is  required  every  6  months  following  enactment 
concerning: 

1)  progress  toward  democratization  in  Burma; 

2)  progress  on  improving  the  quality  of  life  of  the  Burmese  people,  includ- 
ing pro^ss  on  market  reforms,  Uving  standards,  labor  standards,  use  of 
forced  labor  m  the  tourism  industry,  and  environmental  quaUty;  and 

3)  pro^«s8  made  in  developing  a  comprehensive,  multilateral  strategy 
to  bring  democracy  to  and  improve  human  rights  practices  and  the  quality 
of  life  m  Burma,  including  the  development  of  a  dialogue  between  the 
State  Uw  and  Order  Restoration  Council  (SLORC)  and  democratic  opposition 
groups  m  Burma. 

y°"  ,?^  ^^^^  authorized  and  directed  to  transmit  the  attached  report 
himilmg  this  requirement  to  the  appropriate  committees  of  the  Congress 
and  to  arrange  for  publication  of  this  memorandum  m  the  Federal  Register 


iyS^XMM^AA/i^TtlSxKlriij^ 


(FK  Doc.  ffr-QMTS 
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THE  WHITE  HOUSE. 
Washin^on,  December  2,  1997. 
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Thk»  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
apptaabiity  and  legal  e<toct.  moat  ol  whicti 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulattons.  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Coda  ol  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  AGRICULTURE 
Animal  and  Plant  Haalth  Inspection 


7  CFR  Parts  319. 320, 330,  and  3S2 

P>oekslNa  97-037-^ 

Removal  of  Maxican  Bordar 
Regulations 

AOaiCY:  Animal  and  Plant  Health 
Inspection  Service,  USOA. 

action:  Final  rule. 


r:  We  are  removing  the 
regiilations  at  7  CFR  part  320,  "Mexican 
Border  Regulations."  which  serve  to 
prevent  the  introduction  into  the  United 
States  of  plant  pests  from  Mexico  by 
regulating  the  importation  of  vehicles, 
soil,  and  other  materials  from  Mexico. 
The  regulations  at  7  CFR  part  330, 
"Federal  Plant  Pest  Regulations; 
General:  Plant  Pests;  Soil,  Stone,  and 
Quarry  Products;  Garbage,"  serve  to 
prevent  the  introduction  into  the  United 
States  of  plant  pests  from  all  foreign 
countries,  including  Mexico,  by 
regulating  the  importation  of  plant  pests 
themselves,  as  well  as  vehicles,  soil,  and 
other  materials.  The  provisions  in  the 
"Mexican  Border  Regulations"  to 
prevent  the  entry  of  plant  pests  from 
Mexico  are  covered  in  part  330. 
Therefore,  the  regulations  in  part  320 
are  unnecessary  and  will  be  removed. 
This  action  meets  the  President's 
regulatory  reform  goal  of  removing 
redundant  Federal  regulations. 

EFFECTIVE  DATE:  January  9, 1998. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
James  A.  Petit  de  Mange,  Staff  OCBcer, 
Phytosanitary  Issues  Management  Team, 
PPa  APHIS.  4700  River  Road  Unit  140, 
Riverdale,  MD  20737-1236,  (301)  734- 
6799. 


SUPPI^KNTARV  MFORMATION: 
Background 

The  regulations  at  7  CFR  part  320, 
"Mexican  Border  Regulations,"  serve  to 
prevent  the  entry  into  the  United  States 
of  plant  pests  from  Mexico  by  regulating 
the  importation  of  vehicles,  soil,  and 
other  materials  from  Mexico.  These 
regulations  were  established  to  carry  out 
the  Mexican  Border  Act  (7  U.S.C.  149). 
which  authorizes  the  Secretary  of 
Agriculture  to  inspect,  clean,  and,  when 
necessary,  disinfect  railway  cars,  other 
vehicles,  and  materials  entering  the 
United  States  from  Mexico. 

The  regulations  at  7  CFR  part  330, 
"Federal  Plant  Pest  Regulations; 
General;  Plant  Pests;  Soil,  Stone,  and 
Quarry  Products;  Garlnge,"  serve  to 
prevent  the  dissemination  of  plant  pests 
into  or  within  the  United  States  by 
regulating  the  movement  of  plant  pests, 
means  of  conveyance,  earth,  stone  and 
quarry  products,  garbage,  and  certain 
other  products  and  articles  into  or 
throu^  the  United  States.  The 
regulations  at  part  330  are  authorized  by 
the  Plant  Quarantine  Act  (7  U.S.C.  151 
et  seq.)  and  the  Federal  Plant  Pest  Act 
(7  U.S.C.  ISOaa  et  seq.). 

On  August  14, 1997.  we  published  in 
the  Federal  Register  (62  FR  43487- 
43489.  Docket  No.  97-037-1)  a  proposal 
to  remove  the  Mexican  Border 
Regulations  and  all  references  to  these 
regulations  in  title  7  and  to  correct  some 
erroneous  references  to  a  section  in  7 
CFR  part  319  that  no  longer  exists.  We 
proposed  this  action  in  accordance  with 
the  President's  Regulatory  Reform 
Initiative.  We  do  not  believe  that  the 
Mexican  Border  Regulations  are 
necessary  for  the  U.S.  Department  of 
Agriculture  (USDA)  to  prevent  the 
introduction  of  plant  pests  from  Mexico 
into  the  United  States  via  imported 
vehicles,  soil,  and  other  materials.  We 
believe  that  the  Mexican  Border 
Regulations  are  redundant  because  of 
the  existence  of  part  330.  which 
regulates  the  importation  of  plant  pests 
themselves,  as  well  as  vehicles,  soil,  and 
other  materials,  from  any  foreign 
country,  including  Mexico. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  October 
14, 1997.  We  received  two  comments  by 
that  date.  They  were  from  organizations 
representing  the  interests  of  California 
avocado  producers.  The  comments  are 
discussed  below. 


The  commenters  contend  that  the 
Mexican  Border  Regulations  are  not 
unnecessary  and  question  USDA's 
authority  to  remove  these  regulations. 
The  commenters  state  that  these 
regulations  are  mandated  by  law.  One 
commenter  stated  that  it  is  critical  lor 
our  agency  to  adhere  to  the 
Congressional  Review  of  Agency 
Rulemaking  Act  of  1996,  which  requires 
Federal  agencies  to  submit  copies  of 
final  rules  to  Congress  prior  to  their 
eCfective  dates. 

According  to  the  Mexican  Border  Act. 
the  Secretary  of  Agriculture  is 
"authorized  and  directed  to  promulgate 
such  rules  and  regulations  as  he  may 
deem  necessary  to  regulate  the  entry 
into  the  United  States  of  railway  cars 
and  other  vehicles  and  freight,  express, 
baggage,  and  other  materials  whic^  may 
cany"  plant  pests  and  diseases 
(emphasis  added).  The  Secretary  is  not 
legally  bound  by  the  law  to  promulgate 
any  r^ulations,  much  less  a  specific 
part  of  the  Code  of  Federal  Repilations 
for  the  exclusive  piupose  of 
administering  the  Mexican  Border  Act 
However,  we  believe  that  the 
regulations  in  7  CFR  part  330  carry  out 
the  Mexican  Border  Act.  To  make  this 
point  clear,  we  are  adding  through  thi» 
final  rule  the  citation  for  the  Mexican 
Border  Act  (7  U.S.C  149)  to  the  list  of 
authority  citations  in  part  330.  As  with 
all  final  rules  prepared  by  our  agency, 
we  will  submit  a  copy  of  this  find  rule 
to  Congress  prior  to  the  rule's  effective 
date. 

One  commenter  requested  that  USDA 
teaffirm  in  the  final  rule  "that  Part  330 
stands  as  a  comprriiensive  regulatory 
program  directed  at  preventi^  the 
introduction  and/or  dissemination  of 
plant  pests  and  diseases  into  the  United 
States."  The  commenter  further 
requested  that  USDA  reaffirm  that  the 
regulations  in  part  330  cover  all  the 
pioducts  (regulated  vehicles,  articles, 
and  materials)  currently  covered  by  part 
320. 

The  regulations  in  part  330  do  not 
constitute  a  program  per  se.  The 
purpose  of  the  regulations  in  part  330, 
as  stated  in  §  330.101,  is  "to  prevent  the 
dissemination  of  plant  pests  into  the 
United  States,  or  interstate,  by 
regulating  the  movement  of  plant  pests 
into  or  tburough  the  United  States,  or 
interstate,  and  the  movement  of  means 
of  conveyance,  earth,  stone  and  quarry 
products,  garbage,  and  certain  other 
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products  and  articles.  *  *  "'In 
carrying  out  our  mission  of  protscting 
U.S.  agriculture,  our  agency  administers 
these  regulations  through  several 
programs.  We  reiterate  that  all  of  the 
items  covered  in  part  320  are  also 
covered  in  part  330.  According  to 
§330.105,"  •  •  •  all  plant  pests; 
means  of  conveyance  and  their  stores; 
baggage;  mail;  plants;  plant  products; 
soil;  stone  and  quarry  products  under 
§  330.300;  gartMge;  and  any  other 
product  or  ardcle  of  any  character 
whatsoever  which  an  inspector 
considers  may  be  infested  or  infected  by 
or  contain  a  plant  pest,  arriving  in  th« 
United  States  from  any  place  outside 
thereof  for  entry  into  or  movement 
through  the  United  States  shall  be 
subject  to  inspection  •   *  •  "  (emphasis 
added). 

The  commenters  questioned  the 
timing  of  our  proposal.  They  expressed 
particular  concern  because,  as  of 
November  1,  Mexican  avocados  have 
been  allowed  to  be  imported  into  19 
northeastern  States  of  the  United  States. 
In  addition,  one  commenter  questioned 
the  timing  of  this  rulemaking  action 
because  of  recent  incidents  of  food 
safsty  problenu  related  to  imported 
produce  and  the  recent  Presidential 
initiative  to  increase  food  safety 
inspections  of  fruit  and  vegetables 
overseas.  The  commenter  also  stated 
that  the  timing  was  inappropriate  in 
light  of  the  current  attempt  by  the 
Administration  to  obtain  "fast-track" 
authority  for  the  President  to  negotiate 
new  trade  agreements. 

Our  agency  has  no  authority  in  regard 
to  food  that  poses  threats  to  human 
health.  We  inspect  imported  agricultural 
products  and  other  articles  to  ensure 
that  they  do  not  introdiice  foreign 
agricultural  pests  and  diseases  that 
could  harm  U.S.  crops.  Ensuring  food 
safety  is  the  responsibility  of  other 
Fednal  agencies.  However,  this 
lulemakiiis  will  have  no  impact  on 
either  food  safety  or  crop  protection, 
because  it  does  not  change  any 
inspection  procedures  or  suthorities.  In 
adoition,  the  Administration's  attempt 
to  gain  fost-track  authority  in  regard  to 
trade  is  a  political  issue  outside  our 
jurisdiction.  Consequently,  this 
rulemaking  action  is  entirely  unrelated 
to  and  has  no  bearing  on  this  issue.  In 
regard  to  the  hnportation  of  Mexican 
avocados,  the  timing  of  this  action  is 
purely  coincidental.  However,  this 
action  will  in  no  way  change  our  ability 
to  take  regulatory  action,  should  the 
need  arise,  in  regard  to  imported 
Mexican  avocados.  We  have  ample 
authority  under  part  330  and  other  parts 
of  dtle  7  to  take  any  necessary  action  in 
the  unlikely  event  imported  Mexican 


avocados  are  found  to  present  a  threat 
to  U.S.  agriculture. 

The  commenters  were  concerned  that 
elimination  of  the  Mexican  Border 
Regulations  could  somehow  weaken 
U.S.  quarantine  security  and,  therefore, 
present  a  risk  of  avocado  pest 
introduction.  One  conmienter  was 
concerned  that  the  purpose  of  the 
Mexican  Border  Regulations  is  "to 
prevent  the  introduction  of  insect  pests 
and  diseaaaa."  while  the  purpose  of  the 
Federal  plant  pest  regulations  is  "to 
prevent  the  dissemination  of  plant  pests 
into  the  United  States."  The  commenter 
was  particularly  concerned  that 
"dissemination  in  this  context  is 
something  less  than  introduction."  The 
commenter  believes  thst  the  standard 
for  prevention  of  plant  pests  is  higher  in 
the  Mexican  Border  Regulations  than  in 
the  Federal  plant  pest  regulations. 

Elimination  of  tne  Mexican  Border 
Regulations  is  merely  an  administrative 
action  to  remove  redundant  Federal 
regulations.  This  action  will  have  no 
enect  on  any  regulatory  activitiea 
performed  by  our  agency  to  protect  U.S. 
agriculture.  We  take  action  on  imported 
products  based  on  the  phytosanitary 
risk  they  present.  Moreover,  part  320 
provides  neither  more  nor  less  authority 
than  part  330  in  regard  to  regulating 
articles  imported  from  Mexico.  Oiir 
treatment  of  regulated  articles  from 
Mexico  will  be  the  same  under  part  330 
as  it  has  been  under  part  320. 

In  regard  to  the  diniBrence  between 
the  terms  "introduction"  and 
"dissemination"  as  they  are  used, 
respectively,  in  p>arts  320  and  330,  tat 
believe  that  the  intent  of  both  usagM  Is 
the  same:  The  prevention  of  threats  to 
U,S.  plant  health  from  exoUc  pests. 
However,  we  believe  the  commenter's 
interpretation  of  the  level  of  quarantine 
security  implied  by  the  two  words  is 
actually  reversed.  Our  agency  considers 
preventing  the  dissemination  of  a  pest 
into  the  United  States  to  mean 
preventing  any  entry  of  the  pest. 
Whereas  the  NAPPO  Compendium  of 
Phytosanitary  Terms  (a  publication  that 
defines  terminology  used  by  the  North 
American  Plant  Protection 
Organization)  defines  introduction  as 
"entry  snd  establishment  of  a  pest"  and 
"entry  of  a  pest,  resulting  in 
establishment." 

One  commenter  stated  that  ensuring 
quarantine  seciuity  should  be  USDA's 
overriding  goal  and  that  this  goal  should 
not  be  "sacrificed"  to  facilitate  trade. 
The  commenter  further  stated  that  the 
Mexican  Border  Regulations  require  "as 
a  condition  of  entry  into  the  United 
States  from  Mexico  all  articles  and 
materials  *  *  *  shall  be  sul^act  to 
examination  by  an  inspector."  while  the 


Federal  plant  pest  regulations  require 

that  USDA  "employ 

procedures  *  •  *  which  will  impose  a 

minimum  of  impediment  to  foreign 

commerce"  (emphasis  added  by 

commenter). 

In  fulfilling  our  agency's  mission  of 
protecting  American  agriculture, 
ensuring  quarantine  security  is  our 
primary  objective.  However,  providing 
quarantine  security  by  the  least 
restrictive  means  has  always  been  a 
philosophical  tenet  of  our  agency  and  is 
consistent  with  the  sanitary  and 
phytosanitary  principles  of  the  World 
Trade  Organization.  While  few 
importations  of  agrictiltural  products 
present  absolutely  no  risk  of  pest  or 
disease  introduction,  we  would  never 
allow  the  importation  of  any  foreign 
product  or  article  under  circumstances 
that  we  thought  would  compromise 
phytosanitary  security.  In  regard  to  the 
differing  language  used  in  parts  320  and 
330  pertaining  to  inspection  of  imported 
articles,  again,  Mre  believe  the  langiiagw 
in  the  two  parts  means  the  same  thing. 
Moreover,  the  commenter  did  not  cite 
relevant  language  from  part  330.  The 
complete  sentence  quoted  by  the 
commenter  reads,  "The  Deputy 
Administrator  shall  employ  proceduiea 
to  carry  out  this  purpose  which  will 
impose  a  minimum  of  impediment  to 
foreign  commerce  and  travel  whenever 
practicable,  consistent  with  proper 
precaution  against  plant  pest 
dissemination"  (emphasis  added).  We 
believe  this  language  indicates  that 
quarantine  security  is  the  ultimate 
priority  and  that  facilitating  trade  and 
travel  are  secondary  goals. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
with  the  change  discussed  in  this 
dociunent  t 

Executive  Order  12868  aad  Regulatory 
FlexibiUty  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 

The  purpose  of  this  rule  is  to  remove 
redundant  regulations  frt>m  tiUe  7  of  the 
CFR.  No  segment  of  U.S.  society  will  be 
affacted  by  this  regulatory  action. 

Under  these  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impect  on 
a  substantial  number  of  small  entities. 
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Executive  Ordo- 12371 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  vtrith 
State  and  local  ofifidals.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  (Mer  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and 

(3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Pqperwnrk  Seduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  se^.). 

Kegnlalory  R^Drm 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

List  of  Subjects 

7  CFR  Part  319 

Bees,  Coffae,  Cotton.  Fruits.  Honey, 
Imports.  Incorporation  by  refisrence. 
Nursery  stock.  Plant  diseases  and  pests, 
Quarantine,  Reporting  and    - 
recordkeeping  requirements.  Rice. 
Vegetables. 

7  CFR  Part  320 

Imports.  International  botmdariea. 
Mexico,  Plant  diseases  and  pests. 
Quarantine,  Transportation. 

7  CFR  Part  330 

Customs  duties  and  inspection. 
Imports.  Plant  diseases  and  pests. 
Qtiarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

7  era  Part  352 

Customs  duties  and  inspection. 
Imports,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeei^ng  requirementa. 
Transportation. 

Accordingly,  7  CFR,  chapter  m,  is 
amended  as  follows: 


PART  319-FORElQN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Anthoiity:  7  U.S.C  ISOdd,  ISOee,  ISOff, 
151-167, 450.  2803,  and  2809;  21  V-SXH  136 
and  136a:  7  CFR  2.22. 2.80.  and  371.2(c). 

1319.8-27    {Removed! 

2.  Section  319.8-27.  "Applicability  of 
Mexican  Border  Regulations."  is 
removed. 

f  319.89a    [Amended] 

3.  In  §  319.69a.  paragraph  (c).  the 
reforence  to  "§  319.37'16a"  is  removed 
and  a  reference  to'"§  319.37-9"  is  added 
in  its  place. 

PART  320— (REMOVEO] 

4.  Under  the  authority  of  7  U.S.C.  149 
and  ISOee  and  21  U.S.C.  136  and  136a. 
7  CFR.  chapter  m.  is  amended  by 
removing  "PART  320-^lEXICAN 
BORDER  REGULATIONS". 

PART  330— FEDERAL  PLANT  PEST 
REGULATIONS;  GENERAL;  PLANT 
PESTS;  SOIL.  STONE.  AND  QUARRY 
PRODUCTS;  GARBAGE 

5.  The  authority  citation  for  part  330 
is  revised  to  read  as  follows: 

Aatfaoritjr:  7  U.S.C.  147a.  149,  ISObb, 
ISOdd-lSOfr,  161, 162, 164a,  450,  2260;  19 
U.S.C  1306;  21  U.S.C.  111,  114a;  136  and 
136a:  31  U.S.C.  9701;  42  U.S.C  4331  and 
4332:  7  CFR  2.22,  2.80,  and  371.2(c). 

§3301106   {Amendadi 

6.  In  §  330.105.  paragraph  (a),  third 
sentence, -1^  reference  to  "320,"  is 
removed. 

f33OJ00    [Amendsdl 

7.  Section  §  330.300  is  amended  as 
follows: 

a.  In  the  introductory  text,  by 
removing  the  reference  to  ",  §  319.37- 
16a,"  in  the  first  sentence,  and  by 
removing  the  entire  last  sentence. 

b.  In  paragraph  (a),  by  removing  the 
reference  to  ".  §  319.37-16a."  and  the 
words  ".  or  part  320". 

PART  352— PLANT  QUARANTINE 
SAFEGUARD  REGULATIONS 

8.  The  authority  citation  for  part  352 
continues  to  read  as  follows: 

MAadtr'  7  U.S.Q  149.  ISObb.  ISOdd. 
ISOee.  ISOff,  154, 159, 160, 162,  and  2260; 
21  U.S.C  136  and  136a:  31  U.S.C  9701:  7 
CFR  2.22,  2.80.«nd  371.2(c). 

1352.1    [Aimndsdl 

9.  In  $352.1,  paragraphs  (bMl4). 
(b)(15).  (bKl6).  and  (b)(24).  Uie  reference 
to  "320,"  u  removed. 


{383.2    lAflMfidedl 

10.  In  §  352.2,  in  paragn^  (a),  die 
first  sentence,  and  in  paragraph  (b),  the 
refiMeiu»  to  "320."  is  removed. 

1362.5    [AflMfidedQ 

11.  In  §  352.5.  paragraph  (d),  the 
reference  to  "320,"  is  removed  both 
times  it  appears. 

1352.10    [Amandadl 

12.  fa  §  352.10,  the  reference  to  "320," 
is  removed  in  the  following  places. 

a.  Paragraph  (a),  third  sentence. 

b.  Par^raph  (b)(1),  sixth  sentence. 

c.  Paragraph  (b)(2),  second  sentence. 

1352.13    [Aawndedl 

13.  fa  §  352.13.  the  refemce  to  "320." 
is  removed. 

Done  in  Washington,  DC.  tliis  4th  day  of 
DecsmbsT  1997. 


Craig  A.1 

Acting  Admlnistratm;  Animal  and  Phot 
Health  Inspection  Service. 
[PR  Doc.  97-32245  FUm)  12-0-47;  8:45  am) 
■LUNQ  OOOC  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Fadarai  Avtolion  Administration 
14  CFR  Part  39 


[DOGlMt  Na  •7-NM-12»-AI>; 
39-10838:  AD  97-28-1^ 


nN2120-AA8« 

AlrworthlnMa  Diracttvw;  da  Havilland 
Modal  DHC-8-100. -200,  and -^00 
Sarlas  Airplanaa 

AOCNCY;  Federal  Aviation 
Administration.  DOT. 

ACTXM:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certam  de  Havilland 
Model  DHC-6-100,  -200,  and  -300 
series  airplanes,  that  requires  repetitive 
inspections  of  certain  refuel/defuel  tube 
assemblies  m  the  engine  nacelles  for 
foel  leakage,  and  corrective  action,  if 
necessary.  This  amendment  vrill  also 
require  eventual  modification  of  all  tube 
assemblies,  which  will  terminate  the 
repetitive  inspections.  This  amendment 
is  prompted  by  issuance  of  mandatory 
continuing  airworthmess  information  fay 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  era 
fatended  to  prevent  fuel  leaks  and 
consequent  mcreased  risk  of  engine 
fires. 


65010  Federal  Ragictsr  /  Vol.  62.  No.  237  /  Wedneaday,  December  10.  1997  /  Rules  and  Regulations 


DATES:  Effective  January  1^,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  14, 
199B. 

AOORESSCS:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Canadair. 
Aerospace  Group,  P.O.  Box  6087, 
Station  A.  Montreal.  Quebec  H3C  3C9, 
Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington:  or  at  the  FAA.  Engine  and 
Propeller  Directorate,  New  YoA  Aircraft 
Certification  Office.  10  Fifth  Street, 
Third  Roor.  Valley  Stream.  New  York; 
or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC. 
FOn  RjmMER  MFOMIATION  CONTACT: 
Richard  Fiesel.  Aerospace  Engineer. 
Airfirame  and  Propulsion  Branch,  ANE- 
171.  FAA.  New  York  Aircraft 
Certification  Office.  Engine  and 
Prapalkr  Directorate.  10  Fifth  Street. 
Third  Floor,  Valley  Stream.  New  York 
11581;  telephone  (516)  256-7504;  fax 
(516) 256-2716. 
SUPPLBNBfTARV  WtTOmUKVOH:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  de 
Haviliand  Model  DHC-8-100,  -200.  and 
-300  series  airplanes  was  published  in 
the  Federal  Register  on  October  6. 1997 
(62  FR  52051).  That  action  proposed  to 
require  repetitive  inspections  of  certain 
rehiel/dehiel  tube  assemblies  in  the 
engine  nacelles  for  fuel  leakage,  and 
corrective  action,  if  necessary.  It  also 
propoeed  to  require  eventual 
mooillcation  of  all  tube  assemblies, 
which  would  terminate  the  repetitive 
inspections. 

Conunants 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

ConcliwioB 

The  FAA  has  determined  that  air 
safiBty  and  the  public  interest  require  the 
adoption  of  the  rule  as  propoeed. 

Coetloqiect 

The  FAA  estimates  that  95  Model 
DHC-8-100,  -200.  and  -300  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD. 


The  inspection  will  take 
approximately  6  work  hours  per 
airplane  to  accomplish,  at  an  average 
lalrar  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $34,200,  or 
$360  per  airplane,  per  inspection  cycle. 

The  modification  (specified  in  Part  2 
of  the  Accomplishment  Instructions  in 
the  referenced  alert  service  bulletin) 
will  take  approximately  15  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  SbO  per  work  hour. 
Required  parts  will  cost  approximately 
$500.  Based  on  these  figures,  the  cost 
impact  of  the  modification  required  bv 
this  AD  on  U.S.  operators  is  estimated 
to  be  $133,000,  or  $1,400  per  airplane. 

The  modification  (specified  in  Part  3 
of  the  Accomplishment  Instructions  in 
the  referenced  service  bulletin)  will  take 
approximately  36  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$1 .600  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$357,200.  or  $3,760  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  laapact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  bitween  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
leaponsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entitiee 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption 


List  of  SoHects  in  14  CFR  Pari  M 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendinent 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRWORTHIIIESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  reed  as  follows: 

AatlMriljr:  4g  U.S.C  10e(g).  40113. 44701. 

f  39.13    [Amendedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


e7-as-14  Ot  HaviUaiid.  Ik.: 

3»-10S3a.  Docks*  t7-NM-m-AD. 

Applicability:  Model  DHC-S-100.  -200. 
and  -300  •eries  airplanes;  as  listed  In 
BomlMrdiar  Alert  Service  Bulletin  S.B.  A8- 
za-ZO,  Revision  'A,'  dated  September  10. 
1996:  certificated  in  any  category. 

Note  1:  This  AD  applias  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  moidified,  altered,  or  repaired  in 
tlia  area  subject  to  the  requirements  of  tliis 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  tliB  requirement*  of  this  AD  is  affected,  tlw 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  mth  paragraph  (f)  of  this  AD.  The 
request  should  Include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  leaks  and  consequent 
increased  risk  of  engine  Hres,  accomplish  the 
fbUowine: 

(a)  Within  30  days  after  the  effisctive  date 
of  tliis  AD,  inspect  the  five  refuel/defuel  tube 
assemblies  in  the  engine  nacelles  to  detect 
fuel  lealcB,  in  accordance  %rith  Part  1  of  the 
Accomplishment  Instructions  of  Bombardier 
Alert  Service  Bulletin  S.B.  AS-28-20, 
Revision  'A',  dated  September  10, 1996.  If 
any  fuel  leak  is  found,  prior  to  further  flight, 
replace  tiie  tefueiydefuel  tube  assembly  with 
an  improved  assembly,  in  accordance  with 
tlie  alert  service  bulletin.  Thereafter,  repeat 
tlie  inspection  st  intervals  not  to  exceed  6 
aontlu. 

(b)  Within  12  montlu  after  the  effective 
data  of  this  AD.  modify  tlie  refuel/defuel  tube 
assembly  located  under  the  exhaust 
fingernail  on  the  engine  nacelle,  as  specified 
in  Part  2  of  the  Accomplishment  Instructions 
of  Bombardier  Aiert  Service  Bulletin  S.B. 
A8-2a-20.  Revision  'A,'  dated  September  10, 
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1996.  in  accordance  with  the  procedures 
specified  in  tlie  alert  service  bulletin. 

(c)  Witliin  24  montlis  after  the  effisctive 
date  of  this  AD,  modify  the  remaining  refuel/ 
defiiel  tube  sssemblies,  as  specified  in  Part  3 
of  the  Accomplishment  Instructions  of 
Bombardier  Alert  Service  Bulletin  &B.  AB- 
28-20.  Revision  'A.'  dated  September  10. 
1996.  in  accordance  with  the  proceduies 
specified  in  the  alert  service  bulletin. 

(d)  Accomplishment  of  the  modifications 
required  by  paragraphs  (b)  and  (c)  of  this  AD 
constitutes  terminating  action  fbr  the 
repetitive  inspections  required  by  paragraph 
(a)  of  this  AD. 

(e)  As  of  the  effective  data  of  this  AD.  no 
person  shall  install  s  reftiel/defuel  tube 
assembly  liaviag  part  number  82820107-007, 
82821015-003,  82820108-005,  82820245- 
001,  82820246-001. 82820247-001,  or 
82821014-001,  on  any  airplane. 

.  (f)  An  altonative  metiiod  of  compliance  or 
ad)ustinent  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  Y<»k 
Aircraft  Certification  Ofiica  (AGO),  FAA, 
Engine  and  Propeller  Directorate.  Opeiatots 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
aend  it  to  tiie  Manager.  New  York  ACQ. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  New  York  AGO. 

(g)  Special  flight  penniu  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  actions  shall  be  done  in  aocoidance 
with  BomlMrdier  Alert  Service  Bulletin  S.B. 
A8-28-20.  Revision  'A.'  dated  September  10. 
1996.  This  incorporation  by  refisrence  was 
approved  by  the  Director  of  the  Federal 
Roister  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  BomlMrdier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6047.  Station  A.  Montreal. 
Quebec  H3C  3G9.  Canada.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton. 
Washington:  or  at  the  FAA.  Engine  and 
Propeller  Dirsctorate.  New  York  Aircraft 
Certification  Office.  10  Fifth  Street.  Tliird 
Floor,  Valley  Stream,  New  York;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-96- 
14.  dated  August  20, 1996. 

(i)  This  amendment  becomes  efiiective  on 
January  14, 1998. 

Issued  in  Renton,  Washington,  on 
December  2. 1997. 

DamU  M.  Pedenon, 

Acting  Managar,  Transport  Airplane 
Directorate.  Aircraft  Certification  Serrice. 
(FR  Doc.  97-32118  Filed  12-«-97;  8:45  am] 
BujNo  coot  4eie-i»-u 


DEPARTMENT  OF  TRANSPORTATION 
FedocBl  AvisHon  AdmlnistrBlion 

14CFRPart39 

Poctol  No.  97-NM-104-AO:  Amendment 
3»-10837:  AO  97-45-131 

RM212»-AA64 

AirworlhinaM  OlrectlvM;  British 
Aero^Moe  BAe  Model  ATP  AlrplanM 
and  Model  HS  748  Series  Airplanes 

AOENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


f:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
BAe  Model  ATP  airplanes  and  all  Model 
HS  748  series  airplanes,  that  requires 
inspection  of  the  main  hydraulic 
accumulator  for  corrosion,  and 
corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  such  corrosion. 
Which  could  result  in  loss  of  certain 
hydraulic  system  functions,  including 
nose  wheel  steering,  hydraulic  lowering 
of  the  landing  gear,  and  main  wheel 
brakes,  which  are  essential  fior  safe 
operation  of  the  airplane. 
DATES:  Effective  January  14, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  January  14, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
firom  AI(R)  American  Support,  Inc., 
13850  McLearen  Road,  Hemdon, 
Virginia  20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washii^n,  DC 
FOR  FURTHER  MFORMATKM  CONTACT: 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425) 227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  British 
Aerospace  BAe  Model  ATP  airplanes 
and  all  Model  HS  748  series  airplanes 


was  published  in  the  Federal      ^   

on  August  20, 1997  (62  FR  44244).  That 
action  proposed  to  require  inspection  erf 
the  main  hydraulic  accumulator  for 
corrosfon,  and  corrective  actions,  if 
necessary. 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

ConchisioB 

The  FAA  has  determined  that  air 
safsty  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Costlmpact 

The  FAA  estimates  that  10  British 
Aerospace  BAe  Model  ATP  airplanes  of 
U.S.  r^istry  will  be  a£focled  by  this  AD. 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$600,  or  $60  per  airplane. 

CurienUy,  there  ue  no  British 
Aerospace  Model  HS  748  series 
airplanes  on  the  U.S.  Register.  However, 
should  an  afbctad  airplane  be  imported 
end  placed  on  the  U.S.  Register  in  the 
future,  it  would  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
would  be  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Kegnlatoiy  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
StetBS,  on  the  relationship  between  the 
national  government  and  the  Stetes,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1 )  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12886;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
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FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  sigl^ificant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entltiea 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  btim  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOORESSCS. 

IM  ofSubtecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendiiient 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Airtkorily:  49  U.S.C  10e(g).  40113.  44701. 

139.13    [Ainanded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

t7-as-13    British  Aaroapace  Ragtonal 
Aircraft  IForaariy  Htslraai  Aina-aft 
LteMad.  Britiah  Aeroapaca  (ComoMrcial 
Aircraft)  Liaiiladl:  Amendment  39- 
10237.  Dockat  97-NM-104-AD. 

Applicability:  BAe  Model  ATP  airplanes 
having  constructor'!  numbar*  2002  Uuough 
2063  inclusive:  and  all  Model  HS  748  Mries 
airplanes;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  raganUaaa  of  wbatkMf  it  has  been 
modified,  ailand.  or  rapairad  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
fepairad  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  tlie 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  tlie  unsafe  condition  addraaaad  by 
this  AD:  and.  if  the  unsafe  conditioo  has  not 
bean  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  Indicated,  unleaa 
accomplished  previously. 

To  detect  and  correct  corrosion  of  tlie 
cylinder  tube  of  tlta  main  hydraulic 
aocomulator,  which  could  result  in  loas  of 
certain  hydraulic  system  functions  tiiat  are 
essential  for  safe  operation  of  the  airplane, 
accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  tfaia  AD.  paribim  an  inspection  of  tlie  main 


hydnuUc  accumulator  for  corrosion.  In 
tc-tif^^nr*  %v{th  British  Aerospace  Service 
Bulletin  ATP-29-15,  or  HS74«-29-49,  both 
dated  February  25.  1997;  as  applicable.  If  any 
discrepancy  is  found,  prior  to  further  flight, 
accomplish  the  applicable  corrective  actions 
specified  in  the  service  tnilletins. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safisty  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directonte.  Operators 
shall  submit  their  requests  tlirougB  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
sand  it  to  the  Manager.  Intamatifmal  Branch. 
ANM-116. 

Nala  B:  Information  concerning  the 

I  of  approved  alternative  methods  of 
I  with  this  AD.  if  any.  may  be 
I  the  international  Branch, 
ANM-lie. 

(c)  Special  flight  pennlts  may  be  laatied  in 
accordance  with  H  21.197  and  21.199  of  the 
Padsral  Aviation  Regulations  (14  CFR  21.197 
apd  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  dona  in  accordance 
with  British  Aerospace  Service  Bulletin 
ATP-29-15,  daiad  Fabruary  25. 1997.  and 
British  Aerospace  Service  Bulletin  HS746- 
29-49.  dated  February  25.  1997.  This 
incorporation  by  refarencx  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  5S2(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  hom  Ai(R) 
American  Support,  Inc..  13850  Mclearen 
Road.  Hemdon.  Virginia  20171.  Copies  may 
be  inspected  at  the  FAA.  Traiuport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  600  North  Capitol  Street,  ^4W.,  suite 
700,  WaahiagtOD.  DC. 

Nala  S:  The  subject  of  this  AD  is  addressed 
in  British  airwortiiiness  directives  004-02- 
97.  dated  February  25, 1997,  and  005-02-97. 
dated  February  7, 1997. 

(e)  This  amendment  becomes  efiisctive  on 
January  14. 1908. 

Issued  in  Renton,  Washington,  oo 
December  2, 1997. 


action:  Final  rule. 


DarreUM. 
Acting  htanager.  Tranaport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  97-32121  Filed  12-9-97;  8:45  am] 


iMJJNQ  COM  4eia-13-4l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admintatratlon 

14  CFR  Part  71 

(AlraiMoe  Docliel  Na  97-AOL-401 

RIN2120-AAaS 

Ravlaion  to  Chicago  Midway  Airport 
Class  C  Airspacs  Area;  llllnola 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 


SUMMAKY:  This  action  amends  the  legal 
description  of  the  Chicago  Midway 
Aiqxul  Qass  C  airspace  area.  Currently, 
the  legal  description  uses  the  Runway 
31L  localizer  course  to  define  the 
southeast  boundary  of  Chicago 
Midway's  Class  C  airspace  outer  ring 
(that  area  between  5  and  10  nautical 
miles  [NM]).  Since  the  legal  description 
was  published,  the  Chicago  Midway 
Airport  added  another  runway  to  the 
outside  of  Runway  31L.  making  the  old 
Rimway  31 L  the  new  Runway  3lC  To 
keep  the  Class  C  airspace  area 
boundaries  unchanged,  a  correction  to 
the  legal  description  must  be  made.  This 
action  will  make  the  necessary 
correction  by  changing  "Chicago 
Midway  31 L  localizer  course"  to  read 
"Chicago  Midway  3lC  localizer  course." 
BTECnvE  DATE:  0901  UTC.  February  26, 
1998. 

FOR  FUmXER  MFONMATION  COffTACT! 
Steve  Brown,  Airspace  and  Rules 
Division.  ATA-400.  Office  of  Air  Traffic 
Airspace  Management.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Wasbington.  DC  20591; 
telephone:  (202)  267-8783. 

tUPPiaKNTARV  mfommtion: 


This  action  amends  14  CFR  part  71  by 
r hanging  the  legal  description  of  the 
Chicago  Midway  Airport  Class  C 
airspace  area.  Ciurentiy,  the  legal 
description  uses  the  Runway  3lL 
localizer  course  to  define  the  southeast 
boundary  of  the  Chicago  Midway  Class 
C  airspace  outer  ring  (that  area  bistween 
5  and  10  NM).  Since  the  description  was 
published,  Chicago  Midway  Airport 
added  another  runway  to  the  outside  of 
Ri^nway  31L.  making  the  old  Runway 
3lL  the  new  Runway  ^IC  To  keep  the 
Class  C  airspace  area  boundaries 
imchanged,  a  correction  to  the  legal 
description  must  be  made.  This  action 
will  make  the  necessary  correction  by 
changing  "Chicago  Midway  31L 
localizer  course"  to  read  "Chicago 
Midway  3lC  localizer  course." 

Since  this  action  merely  involves 
changes  in  the  legal  description  of  the 
Chicago  Midway  Class  C  airspace  area 
and  does  not  involve  a  change  in  the 
dimensions  or  operating  requirements  of 
that  airspace,  notice  and  public 
procedure  under  5  U.S.C  5S3(b)  are 
imnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regidations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current 
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it.  therefore — (1)  is  not  a  "sigiuficant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DCTT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Felmiary 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaltiation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that-will 
oidy  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  ntunber  of  small  entities     • 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

Class  C  airspace  areas  are  published 
in  paragraph  4000  of  FAA  Order 
7400.9E.  dated  September  10. 1997,  and 
effective  September  16, 1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  C  airspace  area  listed  in 
this  document  will  be  published 
subsequentiy  in  the  Order. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Aaaendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71-OE8IGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  O.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  fta  part  71 
continues  to  read  as  follows: 

Aothority:  49  U.S.C  106(g),  40103. 40113. 
40120;  E.0. 10854.  24  FR  9565. 3  CFR.  1959- 
1963  Camp.,  p.  389. 

fTI.I    [Amendad] 

2.  The  incorporation  by  refierence  in 
14  CFR  71.1  of  the  Federal  Aviation 
Adntinistration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  4000— Subpart  C— Class  C 
Airspace 


AGLILC    CUcago  Midway  Alrpart,  n. 
(Revised) 

Chicago  Midway  Airport,  IL 
Chicago  Midway  Airport.  IL 

(lat  41*47'10"N.,  long.  8r45'08"W.) 
Chicago  Oliare  VOR/DME 

(laL  41»59'16'T«..  long.  87-54'18"W.) 

That  airspace  within  a  5-miIe  radius  of  the 
Chicago  Midway  Airport  extending  upward 
from  the  surface  to  3.600  faet  MSL;  and  tliat 
airspace  within  a  10-mile  radius  of  the 
airport  beginning  at  a  line  2  miles  norfheast 


of  aiul  parallel  to  the  (Thicaga  Midway 
Runway  3lC  localizer  course  clockwise  to 
where  the  10.5-mile  arc  of  the  rhiraign 
O'Hara  VOR/DME  intersecu  the  10-mile 
radius  of  the  airport,  thence  via  the  Chicago 
Oliare  VOR/DME  10.5-mile  arc.  extending 
upMrard  &om  1,900  feet  MSL  to  3.6O0  fset 
MSL.  This  Class  C  airspace  area  excludes  any 
ainpace  contained  in  the  Cliicago.  IL,  Class 
B  airspace  i 


Issued  in  Washington.  DC,  on  December  2, 
1997. 

Kaginaid  C  Matlhawa. 
Actiitg  Program  Director  for  Air  Traffic 
Airspace  Management 
(FR  Doc.  97-32353  Filed  12-9-97;  8:45  am] 
■UNM  OOOC  4Sl»-«>-P 


DEPARTMENT  OF  TRANSPORTATION 

rvcMm  AWDon  monunmnwoon 

14CFRPart71 

[Akapaoa  Ooetai  Nol  97-AQLr41] 

HKianicaDon  oi  ma  idOBai  uaaGnpuon 
of  Claaa  E  Alrapaoa;  Hancock,  Ml 

MBtCf:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


r:  This  action  modifies  the  legal 
description  of  Class  E  airspace  at 
Hancock,  MI.  The  current  legal 
description  indicates  less  than 
continuous  times  of  operation  for  the 
Class  E  airspace  for  Houghton  County 
Memorial  Airport  Actual  times  of 
operation  for  the  airspace  are 
continuous.  The  legal  description  must 
reflect  the  actual  times  of  operation. 
This  action  will  accurately  reflect  the 
actual  times  of  operation  for  the  Class  E 
airspace  at  Hancock,  MI. 
EFFECTIVE  DATE:  0901  UTC.  February  26, 
1998. 

FOR  FURTHER  MfORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division. 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

StJPPLEMENTARY  INFORMATION: 
History 

On  Thursday,  September  11, 1997,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  the  l^al  description  of  the 
Class  E  airspace  at  Hancock,  MI  (62  FR 
47777).  The  proposal  was  to  change  the 
legal  description  to  acctirately  reflect 
the  existing  continuous  times  of 
operation  for  the  airspace. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 


comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  pn^Msal 
were  received.  Class  E  airspace 
designated  as  a  surfM»  area  are 
published  in  paragraph  6002  of  FAA 
Order  7400.9E  dated  September  10. 
1997.  and  effective  September  16, 1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  ^Mnunent  will 
be  published  subsaquandy  in  the  Order. 

TheRnle 

This  amendment  to  14  CFR  part  71 
modifies  the  legal  description  of  the 
Class  E  airspace  at  Hancock.  MI,  by 
removing  the  statement  which  indicates 
less  than  continuous  times  of  operation 
for  the  airspace.  The  actual  times  of 
operation  for  the  Class  E  airspace  at 
Hancock,  MI,  are  continuous. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operstionally 
current  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  ZXTT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Sab|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reCarence. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aatfaority:  49  U.S.C  106(g),  40103, 40113. 
40120:  E.0. 10854,  24  FR  9565. 3  CFR.  1959- 
1963  Comp..  p.  389. 

S71.1    [Amendad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  efiisctive 
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September  16,  1997,  U  ameDded  as 
fbUows: 

Paragraph  6002    Qaa  E  Airtpocu 
Dn^gnated  as  a  Surface  Area 


AGLMin    HaKock.  ftfl  (lavteid) 

Houghton  County  Mamoria)  Airport,  MI 
(kt.  4ri(r07'T»I,  long.  88*2»'2(rW) 
Within  a  5.3-mi)e  radius  of  Houghton 
County  Memorial  Airport. 

•         •         •         •         • 

bauad  in  Oaa  Plaines,  Olinois  on  November 
17, 1987. 

Darid  B.  Jnhiw, 

Acting  htanagBr.  Air  Traffic  Divigion. 

(FR  Doc.  07-32347  Filed  12-9-97:  8:45  am] 

I  COM  4eta-i»-M 


DEPARTMENT  OF  TRANSPORTATION 

FMetai  AvMlon  Administration 

14CFRParl71 

(Alrapeoe  Oootal  No.  t7-A0L-M| 

ModlflcaMon  of  Claes  E 
CoehoctorvOH 

AQCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  role. 


:  This  action  modifies  Class  E 
airspace  at  Coshocton,  OH.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
to  Runway  22  has  been  developed  for 
Richard  Downing  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executii^  the 
approach.  This  action  adds  a  northeast 
extension  to  the  existing  controlled 
airspace  for  the  airp<wt. 

EFfECTTVE  DATE:  0901  UTC.  February  26. 
1998. 

TOR  FUfrmER  MFOnMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division. 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  ilFOfMATION: 

History 

On  Thursday,  September  11, 1997,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  the  Class  E  airspace  at 
Coshocton.  OH  (62  FR  47778).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1 200  feet 
ACL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portioiu  of  the  terminal 
operation  and  while  transiting  between 
the  enrouta  and  terminal  environments. 


Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  obfecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  firam  700  feet  or  more 
above  the  surfiace  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E.  dated  September  10. 
1997,  and  effective  September  16, 1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1 .  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Coshocton, 
OH.  to  accommodate  aircraft  executing 
the  GPS  Runway  22  SLAP  at  Richard 
Downing  Airport  by  adding  a  northeast 
extension  to  the  existing  controlled 
airspace.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  is 
needed  to  contain  aircraft  executing  the 
approach.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  at  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Snhiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  refisrence. 
Navigation  (air). 

Adoptioa  of  the  Amendment 

In  consideration  of  the  foregoing:  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— OESIQHATION  OF  CLASS  A. 
CLASS  8.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  ciUtion  for  part  71 
continues  to  reed  as  follows: 


I  49  U.S.C  10e(g),  40103.  40113. 
40120;  E.0. 10854,  24  FR  9565.  3  CFR.  leSft- 
1963  Comp..  p.  389. 

§71.1    (Amended] 

2.  The  Incorporation  by  refisrence  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16. 1997,  is  amended  as 
follows: 

Pamgrapheoos  Oas$  E  Airtpact  Areas 
Bgtending  Up¥mrd  from  TOOPeet  or  Man 
M)ov9  the  Surface  of  the  Earth 


AGLOHES    Cashoctim.  OH  (leviaedl 

Richard  Downing  Airport.  OH 
(lat  wnvzyTi.  long.  81'51'12"W) 

That  airspace  extending  upward  from  700 
feet  above  tlie  nufacm  within  a  6.3-mile 
radius  of  the  Richard  Downing  Airport  and 
within  4.9  raiiea  either  tide  of  the  037* 
bearing  from  the  airport  extending  from  the 
e.3-mijiB  radius  to  lao  milas  northeast  of  the 
airport. 

Issued  in  Des  Plaines.  Olinois  on  Noveoaber 
12. 1997. 

PavM  B.  ItihMM. 

Assistaitt  Manager,  Air  Traffic  Divinon. 
(FR  Doc  97-32348  Filed  12-9-97;  8:4S  am] 

SKisn  COM  4ete-i»-y 


DEPARTMENT  OF  TRANSPORTATION 
FedOTBl  AvMion  Admlnietrellon 
14CFRPart71     . 


(' 


Docket  Na  •7-AQL-aq 

ModWctlon  Of  the  Legal  D—crtptton 
of  ClaM  E  Alrapaoe;  OteUneon,  NO 

AOBNCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


r:  This  action  modifies  the  legal 
description  of  Class  E  airspace  at 
Dickinson,  ND.  The  current  legal 
description  indicates  less  than 
continuous  times  of  operation  for  the 
Class  E  airspace  for  Dickinson 
Municipal  Airport.  Actual  times  of 
operation  for  the  airspace  are 
continuous.  The  legal  description  must 
reflect  the  actiial  times  of  operation. 
This  action  %idll  accurately  reflect  the 
actual  times  of  operation  for  the  Class  E 
airspace  at  Dickinson.  ND. 
EFFECTIVE  DATE:  0901  UTC.  Felmiary  26. 
1998. 

TOR  FURTHER  MFORMATKM  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division. 
Airspace  Branch.  AGL-520,  Federal 
Aviation  Administration,  2300  East 
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Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPI^MBTTARY  INFORIIATION: 
History 

On  Thursday,  September  11, 1997,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  the  legal  description  of  the 
Class  E  airspace  at  Dickinson,  ND  (62 
FR  47776).  The  proposal  was  to  change 
the  legal  description  to  accurately 
reflect  the  existing  continuous  times  of 
operation  for  the  airspace. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designated  as  a  surface  area  are 
published  in  paragraph  6002  of  FAA 
Order  7400.9E,  dated  September  10. 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  doctunent  will 
be  published  subsequentiy  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  the  legal  description  of  the 
Class  E  airspace  at  Dickinson,  ND,  by 
removing  the  statement  which  indicates 
less  than  continuous  times  of  operation 
for  the  airspace.  The  actual  times  of 
operation  for  ihe  Class  E  airspace  at 
EKckinson.  ND,  are  continuous. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afiiact  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatcny 
Flexibility  Act 

List  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adf^ition  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AmUkoMr-  49  U.S.C  106(g),  40103,  40113, 
40120:  E.0. 10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

f71.1    [Amondad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.gE,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effiactive 
September  16. 1997.  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  designated 
as  a  surjface  area 

AGLNDE2    Diddoson.  ND  (Kaviaad] 

Dickinson  Municipal  Airport,  ND 
(lat  46*47'51"N.  long.  102''48'03"W) 
Witliin  a  4.4-mile  radius  of  Dickinson 
Municipal  Airport,  and  within  1.4  miles  each 
side  of  the  150*  bearing  from  the  airport, 
extending  from  the  4.4-mile  radius  to  7  miles 
southeast  of  the  airport. 
•     •     •     •     • 

Issued  in  Des  Plaines.  Illinois  on  November 
17, 1997. 

David  B.  JiAiisoii. 

Acting  Manager,  Air  Traffic  Division. 

[FR  Doc.  97-32351  Filed  12-9-97;  8:45  am) 

BRJJMQ  COK  4SM-1S-H 


DEPARTMENT  OF  TRANSPORTATION 
FMIeral  Aviation  Admlnistratton 
14  CFR  Part  71 
[Airapoce  Docket  Na  97-AGL-39] 

Modificallon  of  the  Legal  Description 
of  Class  E  Airspace;  Akron,  OH 

AQBICY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

StMMARY:  This  action  modifies  the  legal 
description  of  Class  E  airspace  at  Akron, 
OH.  The  current  legal  description 
indicates  less  than  continuous  times  of 
operation  for  the  Class  E  airspace  for 
^Jcron  Fiilton  International  Airport 
Actual  times  of  operation  for  the 
airspace  are  continuous.  The  legal 
description  must  reflect  the  actual  times 
of  operation.  This  action  will  accurately 
reflect  the  actual  tipies  of  operation  for 
the  Class  E  airspace  at  Akron.  OH. 
EFFECTIVE  DATE:  0901  UTC.  February  26. 
1996. 


FOR  FURTMER  MFORMATMN  CONTACT: 

Michelle  M.  Behm.  Air  Traffic  Divisicm. 
Airspace  Branch.  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telei^UHie  (847)  294-7568. 

SUPPLBCNTARY  MFORMATKM: 
IBstory 

On  Thursday,  September  11. 1997.  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  the  legal  description  of  the 
Class  E  airspace  at  Akron.  OH  (62  FR 
47779).  The  proposal  was  to  change  the 
legal  description  to  accurately  reflect 
the  existing  continuous  times  of 
operation  for  the  airspace. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designated  as  a  surfece  area  are 
published  in  paragraph  6002  of  FAA 
Order  7400.9E,  dated  September  10, 
1997.  and  effiective  September  16, 1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequentiy  in  the  Order. 

The  Role 

This  amendment  to  14  CFR  part  71 
modifies  the  legal  description  of  the 
Class  E  airspace  at  Akron.  OH.  by 
removing  the  statement  which  indicates 
less  than  continuous  times  of  operation 
for  the  airspace.  The  actual  times  of 
operation  for  the  Class  E  airspace  at 
Alcron.  OH.  are  continuous. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technics  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationdly 
current  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  144 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  .- 
is  certiiSed  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 
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Adoption  of  the  Anwndment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aathortty:  49  U.S.C  10e(g).  40103.  40113. 
40120:  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

171.1    (AimmM] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1997,  and  effisctive 
September  16. 1997,  is  amended  as 
follows: 

Pamgfxtph  6002    Clan  E  ainpace  designated 
OM  a  turface  area 

AGL  OH  Sa  Akrao.  OH  (Karisadl 

Akron  Fulton  International  Airport,  OH 
(lat.  41*02'15"N.  long.  81*28'01"W) 
Within  a  4.1-mile  radiu*  of  AJetoh  Fulton 

International  Airport,  excluding  that  ^r*pac« 

writhin  the  Aliron-Canton  Regional  Airpoit, 

OH,  Class  C  airspace  area. 

Issued  in  Des  Plaines,  Illinois,  on 
November  17,  1997. 

Darid  B.  lohiwen,  .- 

Acting  Manager,  Air  Traffic  Drviaian. 

(FR  Doc.  97-32352  Filed  12-9-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  96 

(Doctot  No.  29060;  Amdt  No.  401] 

IFR  Altitudea;  Miacelianeous 


ACTION:  Final  Rule. 


AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 


•UMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  )et  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescrilwd.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
KFFEQTIVE  DATE:  0901  UTC,  January  1, 
1996. 

FOR  FURTHER  ■#t)WMATK)W  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591; 
telephone:  (202)  267-8277. 
SUPPI^MENTARY  MFORMATKM:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revolies  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  Qight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  chaiageover  points  (CXlPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Role 

The  specified  IFR  altitudes,  when 
used  in  confunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  efEective  before  d^e  next 
scheduled  charting  and  publication  date 


of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  efEactive  in  less  than  30 
days.  The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current 

It,  therefore— (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
For  the  same  reasons,  the  FAA  certifies 
that  this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Snbfacts  in  14  CFR  Part  9S 

Airspace,  Navigation  (air). 

Issued  in  Washington.  D.C  on  December  3, 
1M7. 


I E.  Studujr. 
Acting  Dinctor,  FUgltit  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  thie  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC. 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114.  40120,  44502,  44514,  44719, 
44721. 

2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  Minimum  Enroute  IFR  Altitudes  and  Changeover  Points 

(AfnendRwm  406  EffscNwe  Dale.  Jmaiy  1.  if 


FfOfn 

To 

MEA 

196.1001  DIRECT  ROUTES-U.S. 
166.115  AMBER  FB)ERAL  AIRWAY  15  IS  AMBOED  TO  DELETE 

Pirr  RIVER.  AK  NOB  ... 



OLIKTOK/DCMSND,  AK  NOB ._ 



^UUU 
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Revisions  to  Minimum  Enroute  IFR  Altitudes  and  Changeover  Points— Continued 

[Amendment  406  Effective  Date,  Januaiy  1, 1996) 


From 


To 


MEA 


I  96l6001  VOR  federal  AIRWAY  1 1S  AMENDED  TO  READ  M  PART 


INLET.  SC  FIX PLANN.  9C  FIX 


2400 


{66.6007  VOR  FEDERAL  AIRWAY  7  n  AMENDB)  TO  READ  M  PART 


CROWD.  FL  FIX 


LAKELAND.  FL  VORTAC 


2200 


166.6016  VOR  FEDERAL  AIRWAY  16  IS  AMBOED  TO  READ  M  PART 


LOS  ANGELES.  CA  VORTAC  PARADISE,  CA  VORTAC 


4000 


f  66J061  VOR  FEDERAL  AIRWAY  51  IS  AMENDED  TO  READ  IN  PART 


PAHOKEE,  FL  VORTAC 

'3000-*SRA 
SHEDS,  FL  FIX  .'. 


*SHEOS.  FL  FIX 


VERO  BEACH.  FL  VORTAC 


2000 
2000 


1664070  VOR  FEDERAL  AIRWAY  70  IS  AMENDED  TO  READ  m  PART 


EUFAULA.  AL  VORTAC 


VIENNA.  GA  VORTAC 


2400 


166.6157  VOR  FEDERAL  AIRWAY  157  »  AMENDED  TO  READ  IN  PART 


LA  BR  IF.  FL  VORTAC 

•1400-MOCA 
RINSE.  FL  FIX 


RINSE.  FL  FIX 

LAKELAND,  FL  VORTAC 


*2000 
2200 


{96.6156  VOR  FEDERAL  AIRWAY  156  IS  AMENDED  TO  READ  M  PART 


VERO  BEACH.  FL  VORTAC 

'2S00-4MA 
PRESK.  FL  FIX ._. 


•PRESK.FLRX 


ORLAhOX),  FL  VORTAC 


2100 
2100 


{ 66.6265  VOR  FEDERAL  AIRWAY  286  IS  AMENDS)  TO  READ  M  PART 


VERO  BEACH.  FL  VORTAC 


BAIRN,  FL  FIX 


2100 


{664306  VOR  FEDERAL  AIRWAY  602  IS  AMENDED  TO  READ  61  PART 


AUGUSTA  ME  VOR/DME 


•iaoo-*tocA 


ANCOn,  ME  FIX 


*6500 


{ 66.6306  VOR  FEDERAL  AIRWAY  306  IS  AMBOED  TO  READ  IN  PART 


BETHEL.  AK  VORTAC 


'1400-MOCA 


nsHH.  AK  nx. 

EBNO.. 
WBNO. 


*8000 
*2000 


{664319  VOR  FB)ERAL  AIRWAY  316  IS  AMENDED  TO  READ  IN  PART 

YAKUTAT.  AK  VORTAC  

MALAS.  AK  FIX. 

W  BNO 

•10000 

EBNO „„.    „       „ 

•2300 

•2300— MOCA 

MALAS,  AK  FIX 

■•>••■■••■••■•>•■••••>••••••••■■■••■•••■•••■•■>•■••••••• 

KATAT.  AK  RX  

rioooo 

'5S00-MOCA 

.    §MEA  IS  ESTABUSHED  WITH  A  GM»  IN  NAVKSATHDNSKSNAL  COVERAGE. 
•2S00-MOCA 

'490(^-MOCA 
JOHNSTONE  POINT.  AK  VORTAC  


•4900-MOCA 
PEPPI,  AK  FIX ....... 


EYAKS,  AK  FIX .. 

JOHNSTONE  POINT,  AK  VORTAC 


PEPPI,  AK  FIX. 

WBNO, 

E  BND 

WILER,  AK  RX. 

WBND 

EBNO. 


*sooo 
*sooo 


*10000 
*5000 


♦10000 

*8000 
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Revisions  to  Minimum  Enroute  ifr  Altttuoes  and  Changeover  Points— Continued 

(AiMndmam  406  Eltacttv*  Del*.  January  1.  IQOq 


Front 

To 

MEA 

'8OO0-44ODI 

YONEK.  AK  FIX 

TORTE.  AK  FIX. 
WRNn   

—12000 

FflNO  .., 

**iinnn 

-BIOO-MCATORTEFIK  WBNO 
"SOOO-MOCA 

VEIU..  AK  FIX  „ _ 

SPARREVOHN.  AK  VOR/DME. 

E  BNO ^ , ._ „ ;  . 

'12000 

WBND ..., 

*7000 

*0OtlO— MDCM 
VIDOA.  AK  FIX 

WEEKE.  AK  FIX 

F  BMD , , 

*0OOO 

*2200-MOCA 

WEEKE.  AK  FIX  

WBNO 

BETHEUAK  VORTAC. 

E  BND 

*36oo 

BETHEL.  AK  VORTAC 

WBNO ....._ 

ARSEN.AKRX » 

2U0U 
200U 

108.6325  VCR  FEDERAL  AIRWAY  325  IS  AMENDED  TO  READ  IN  PART 


ATHENS.  GA  VORTAC 


WOMAC.QAFIX 


3700 


f  M.0360  VOR  FEDERAL  AIRWAY  360  IS  AMENDED  TO  READ  IN  PART 


BAFIN.  AK  FIX 


BETHEL.  AK  VORTAC 


BETHEL.  AK  VORTAC. 
EBNO. 

W  BNO 

OAHLS.AKFIX 

W  BNO 

E  BNO 


5000 

2000 

3600 
2000 


196.6437  VOR  FEDERAL  AIRWAY  437  IS  AMENDED  TO  READ  IN  PART 


PAHOKEE.  FL  VOATAC 


MELBOURNE.  FL  VOR/DME 


2100 


196.6453  VOR  FEDERAL  AIRWAY  463  IS  AMENDO  TO  READ  IN  PART 


EDUCE.  AK  FIX 

•SSOO-IMCA 


f96J4M  VOR  FEDERAL  AIRWAY  4M  M  AMENDS)  TO  READ  M  PART 


ALIEN.  AK  FIX 

BETHEL.  AK  VORTAC 


•1400-MOCA 
jOAHy.  AK  FIX  ..... 


"SPOa-MOCA 
MC  GRATH.  AK  VORTAC  


KIPNUK.  AK  VOR/DME. 

W  BNO _ 

E  BNO 

CABOT,  AK  RX 

E  BND ..... 


MC  GRATH.  AK  VORTAC. 

W  BNO  -_- 

E  BNO 


MEFRA.AKFIX. 

W  BNO 

E  BNO 


*3000 
2000 

*2000 
'4000 


*8000 
*6000 


4000 
8000 


198.8488  VOR  FEDERAL  AIRWAY  488  IB  AMENDED  TO  READ  M  PART 


U.S.  CANADIAN  BORDER 


r5400 


'4300-AK)CA 

iMIMMUM  TURMNG  ALTITUDE-ACFT  PPOCEECHNG  V40S  SE—BND  TURNING  WEST  AT  MWBN  ON  V4  mJST  MAINTAIN  AT  OR 
ABOVE  aOOO  UNTIL  ESTABLSIHED  ON  CENTERUNE  Of  V4  W-BNO. 


196.6606  VOR  FEDERAL  AIRWAY  508  IS  AMENDED  TO  READ  M  PART 


KOOiAK.  AK  VORTAC 


BAILY.  AK  FIX 

WBNO 

E  BNO  .._.......„' 


M2000 
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From 

To 

MEA 

*4aOO-MOCM 

BREMI,  AK  FIX . 

KING  SALMON.  AK  VORTAC. 
FPWO  * 

'12000 

wmin , ,  .    ,. 

•5000 

'4400-MOCA 
CAYON.  AK  FIX 

BETHEL,  AK  VORTAC . 

BETHH^AK  VORTAC. 

EBND .:.   ._   _ _ _. 

>NBHD 

MARSI.AKFDC 

wBwn ._...,     ,      

8000 
4000 

8000 

FBwn 

2000 

DACIA.  AK  FIX  .. 

NOME.  AK  VORTAC. 

MBM5  ;. 

*8000 

*3200-MOCA 
NOME.  AK  VORTAC 

SBNO * 

BAIME.AKFOC 

NBwn  ,., .... 

'4000 

7000 

SBNO  „■  - -...._ : 

SETUP,  AK  FIX ~ ~. 

MEADE.  AK  FIX  _ ..„ 

KOTZEBUE.  AK  VOR/DME. 

SBND „.    .          „_.   „ 

N  BNO  

BARROW,  AK  VORTAC. 

SBND.. 

7000 
2000 

'1100-MOCA 

NBNO  , 

*2000 

f  8&8811  VOR  FOBIAL  AmWAY  511  IS  AMBIDED  TO  READ  M  PART 


LAKELAND,  FL  VORTAC 

•2200— MOCA 


HALLR.R.FIX 


'4000 


f  8SJ821  VOR  PEDBIAL  AIRWAY  521  IS  AMBIDED  TO  READ  IN  PART 


QUNCY.  FL  FIX  .r.« _...    LAKELAND,  FL  VORTAC 


2200 


I88A637  VOR  FEDERAL  AIRWAY  837  IS  AMENDED  TO  READ  M  PART 

VERO  BEACH  FL  VORTAC  ..,„ 

•PRFSK  R  FIX K 

2100 

•2S00-MRA 

■     ' 

AIRWAY  SEGMENT 

CHANGEOVER  POINTS 

fROM 

TO 

DISTANCE 

FROM 

f  S6J003  VOR  FB>ERAL  AIRWAYS  CHANGEOVER  POINTS  V-2S  IS 


TO  DELETE 


PAINE.  WA  VOR/DME 


.    BELUNGHAM,  WA  VORTAC 


14    PAINE 


V-61  IS  AMCWDCD  TO  READ  IN  PART 


NABB.  IN  VOFITAC 


SHELBYVILLE,  IN  VORTAC 


20    NABB 


V-480  IS  AMBSED  BY  AODMG 

ST  PAUL  ISLAND.  AK  f40B/0ME  . 

KIPNUK.  AK  V0RA3ME  .._   ._.    

197    ST  PAUL  IS- 

LAND 

(FR  Doc  97-32346  Filad  12-»-«7: 8:45  ami 

I  COM  4*1*^S-M 


SECURITIES  AND  EXCHANGE 

17CFRPart230 

Qeneral  rtutas  wid  ne9ul6tlon6, 
8KiiritiMAetof1933 

CFR  Correction 

In  ntle  17  of  the  Code  of  Federal 
Regulations,  parts  200  to  230.  revised  i 


of  April  1. 1997.  pi^  445.  Patt  230.  the 
authority  citation  for  the  part  is 
corrected  by  removing  "78t"  and 
replacing  it  with  "79t". 


■UJNQ  COOf  IMMVO 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  Mtd  DniQ  Admlnlalfolion 

21  CFR  Part  520 

Ofsi  DoMQo  Fonn  Nvw  Aninwl  DnjQo; 
Lincofmicln  fWiliihle  PoMider 


r:  Food  and  Drug  Administration. 
HHS. 
ACTION:  Final  nil*. 


f:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  Hied  by  I.  D. 
Russell  Co.  Laboratories.  The  ANADA 
provides  for  use  of  lincomycin 
hydrochloride  soluble  powder  to  make 
medicated  drinking  water  for  swine  for 
the  treatment  of  dysentery  (bloody 
scours)  and  broiler  chickens  for  the 
control  of  necrotic  enteritis. 
VFECnVE  DATE:  December  10, 1997. 
TOR  FimTMER  MTOfMATION  OONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
AdministiBtion.  7500  Standish  PI.. 
Rockville,  MD  20855,  301-827-0209. 
■UFPUfMDfTARY  INFOraiATION:  I.  D. 
Russell  Co.  Laboratories.  1301  Iowa 
Ave..  Longmont,  CO  80501,  filed 
ANADA  200-189  that  provides  for  use 
of  lincomycin  hydrochloride  soluble 
powder  to  make  medicated  drinking 
water  for  swine  for  the  treatment  of 
dysentery  (bloody  scours)  and  broiler 
chickens  for  the  control  of  necrotic 
enteritis  caused  by  Clostridium 
perftingens  susceptible  to  lincomycin. 

Approval  of  I.  D.  Russell  Co. 
Laboratories'  ANADA  200-189 
lincomycin  hydrochloride  soluble 
powder  is  as  a  generic  copy  of 
Pharmacia  &  Upjohn's  NADA  111-636 
LincomixTM  soluble  powder.  The 
ANADA  is  approved  as  of  November  7, 
1997,  and  the  regulations  are  amended 
in  21  CFR  520.1263c(b)  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(eM2Mii).  a  summary  of 
saCaty  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  U  of  a 


type  that  does  not  individually  or 
cimiulatively  have  a  significant  eflect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjacts  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

AwtkmWt  21  U.S.C  360b. 


:  Pub.  L.  93-579,  88  SUt  1986  (5 


fa20i12«3c    (Amandadl 

2.  Section  520.1263c  Lincomycin 
hydrochloride  soluble  powder  is 
amended  in  paragraph  (b)  by  removing 
"No.  000009"  and  adding  in  its  place 
"Nos.  000009  and  017144". 

Dated:  Oecembar  1, 1997. 
Stoplwn  F.  Snadlof; 

Director.  Center  for  Veterinary  Medicine. 
(PR  Doc.  97-32217  PUad  12-0-97;  8:45  am) 
I  cooa  4i«s-ei-r 


DEPARTMENT  OF  DEFENSE 

Offlco  of  tfw  Socratary 

32  CFR  Part  320 

National  Imagory  and  Mapping  Agancy 
IMMA)  Privacy  Program 

AOENCT:  Department  of  DeCanse. 
ACTION:  Final  rule. 

summary:  The  document  is  published  to 
make  administrative  changes  to  the 
National  Imagery  and  Mapping  Agency 
(NIMA),  formerly  know  as  the  Defense 
Mapping  Agency,  Privacy  Program  rule. 
EFFECnvC  OATE:  This  rule  is  efiective 
December  10,  1997. 

TOR  FURTHER  EIPOflMATION  OONTACT:  Ms. 
M.  Flattery.  301-227-2268. 

SUPPLEMENTARY  WyORMATWN: 

Uat  of  Sub^Bcta  in  32  CFR  Part  320 

Privacy  program. 
Accordingly.  32  CFR  part  320  is 
amended  as  follows: 

PART  320-NATIONAL  MHAQERY  AND 
MAPPING  AGENCY  (NIMA)  PRIVACY 
PROGRAM 

1.  The  authority  citation  for  part  320 
continues  to  read  as  follows: 


U.S.C  552a). 

2.  The  part  heading  is  revised  as  set 
forth  above. 

1220.1  (Amandadl 

3.  In  §  320.1,  paragraph  (a)(l)(l)  is 
amended  by  revising  "Defense  Mapping 
Agency  (DMA)"  to  read  "National 
Imagery  and  Mapping  Agency  (NIMA)" 
and  paragraph  (a)(2)  is  amended  by 
revising  "DMS"  to  read  "NIMA." 

1320.2  (Amended] 

4.  In  §  320.2.  the  definitions  Record 
and  System  or  records  are  amended  by 
revising  "DMA"  to  read  "NIMA." 

5.  Section  320.3  is  amended  aa 
follows: 

a.  Paragraph  (a),  paragraph  (cX2).  and 
paragraph  (d)  by  revising  "DMA"  to 
read  "NIMA"; 

b.  Paragraph  (b)  by  revising  "HQ  DMA 
or  at  the  principal  office  of  DMA 
Component  (Please  refer  to  the  DMA 
address  list  at  paragraph  (e)  of  thia 
section"  to  read  "NIMA  Goieral 
Counsel  Office  (refer  to  the  NIMA 
address  list  at  paragraph  (e)  of  this 
section)  or  at  the  NIMA  officer"; 

c.  Paragraph  (c)  introductory  text  by 
revising  "Director  of  the  DMA 
Component  or  Staff  Office"  to  reed 
"Office  of  General  Counsel,"  and  after 
the  word  "section)"  and  "or  NIMA 
office"; 

d.  Paragraph  (e)  is  revised  to  read  aa 
follows: 


1220.3 


fer 
penimng  lo  eioiVMiiMi 


In  a  fooord 

•       •       •       •       • 

(a)  NIMA  General  Counsel  address 
list 

(1)  NIMA  Fairfax,  Attn:  GC,  Mail  Stop 
A-7  NIMA  Fairfax,  8613  Lee  Highway. 
Fairfax.  VA  22031-2137. 

(2)  NIMA  Bethesda.  Attn:  GCM.  Mail 
Stop  D-10,  4600  Sangamore  Road. 
Bethesda,  MD  20816-5003. 

(3)  NIMA  St.  Louis,  Attn:  GCM  Mail 
Stop  L-32.  3200  South  Second  Street. 
SL  Louis.  MO  63118-3399. 

(4)  NIMA  Navy  Yard,  Attn:  GCM  Stop. 
N-24,  Building  213,  Washington.  DC 
2050S-0001. 

(5)  NIMA  Westfields.  Attn:  GCM. 
Room  13F20C,  14675  Lee  Road. 
Chantilly.  VA  20151-1715. 

6.  Section  320.4  is  amended  as 
follows: 

a.  Paragraph  (a),  paragraph  (b) 
introductory  text,  paragraph  (b)(3), 
paragraph  (c)(2),  and  paragraph  (d)  by 
revising  "DMA"  to  read  "NIMA"; 

b.  Paragraph  (b)(1)  is  amended  by 
revising  "Headquarten  Defense 
Mapping  Agency  or  at  the  principal 
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office  of  the  DMA  Component"  to  read 
"Office  of  General  Coonsel",  and  after 
the  word  "Ust)"  and  "or  at  the  NIMA 
office";  and  paragraph  (bH2)  is  amended 
by  revising  "Director  Defense  Mapping 
Agency,  or  at  the  Director  of  the  DMA 
Component"  to  read  "General  Counsel 
(refer  to  §  320.3(e)  for  address  list)  or  to 
the  NIMA  officer"; 

c.  The  heading  of  paragraph  (c), 
paragraph  (c)(1)  introductory  text,  and 
paragraph  (c)(l)(iv)  are  revised  to  read 
as  follows: 

f  320.4    Dtsdoeuraof 
iiminnBRan  io  inaivNiuew. 


(c)  NIMA  determination  of  requests 
for  access.  (1)  Upon  receipt  of  a  request 
made  in  accordance  with  this  section, 
the  NIMA  Office  of  the  General  Counsel 
or  NIMA  office  having  responsibility  for 
maintenance  of  the  record  in  question 
shall  release  the  record,  or  refar  it  to  an 
Initial  Denial  Authority,  who  shall: 
•        •        •        •        • 

Civ)  Requests  for  access  to  personal 
records  may  be  denied  only  by  an 
agency  official  authorized  to  act  as  an 
Initial  Denial  Authority  or  Final  Denial 
Authority,  after  coordination  with  the 
Office  of  General  Counsel. 


|220A    [Amandadl 

7.  In  §  320.5,  paragraph  (b)  is 
amended  by  revising  "Staff  Director  of 
the  DMA  Headquarters  or  Component 
Staff  Element"  to  read  "NIMA  Office  of 
General  Counsel  or  NIMA  office". 

8.  Section  320.6  is  amended  by 
revising  paragraph  (a)  and  paragraph  (b) 
to  read  as  follows: 

f320.e    Agancy  rewlaw  of  requaet  tor 
correction  oramandment  of  record. 


(a)  Not  later  than  10  working  days 
after  receipt  of  a  request  to  amend  a 
record,  in  whole  or  in  part,  the  NIMA 
Office  of  General  Counsel,  or  NIMA 
office  having  responsibility  for 
maintenance  of  the  record  in  question 
shall  make  any  correction  of  any  portion 
of  the  record  which  the  individual 
believes  is  not  accurate,  relevant,  timely 
or  complete  and  thereafter  inform  the 
individual  of  such  correction  or  process 
the  request  for  refusal. 

(b)  Refusals  of  requests  for 
amendment  of  a  record  will  be  made 
only  by  an  agency  official  authorized  to 
act  as  an  Initial  Denial  Authority  or 
Final  Denial  Authority,  after: 
coordination  with  the  Office  of  Gennal 
Counsel.  Tlie  refusal  letter  will  inform 
the  individual  by  certified  mail,  return 
receipt  requested,  of  refusal  to  amend 
the  record  setting  forth  the  reasons 
therefor  and  notifying  the  individual  of 


his  right  to  appeel  the  decision  to  the 
Director.  NIMA.  in  accordance  with 
$320.7. 


1320.7   (Amandadl 

9.  In  §  320.7,  paragraph  (b)  is 
amended  by  revising  "Director,  Defense 
Mapping  Agency"  to  read  "Director. 
NIMA"  and  "Headquarters,  Defense 
Mapping.  Building  56,  U.S.  Naval 
CNwervatory.  Washington,  DC  20305."  to 
read  "NIMA.  Attn:  Mail  Stop  D-10. 
4600  Sangamore  Road,  Bethesda.  MD 
20816-5003.":  paragraph  (c) 
introductory  text  is  amended  by  revising 
"Defense  Nffapping  Agency"  to  read 
"NIMA.  or  hiB  designee";  and 
paragraphs  (cHl)  and  (d)  are  amended 
after  the  word  "Director"  by  adding  "or 
his  designee". 

f320J   [Amandadl 

10.  Section  320.8  is  amended  in 
paragraph  (a)  and  paragraph  (c)(5)  by 
revising  "DMA"  to  read  "NIMA"; 
paragraph  (c)(3)  by  revising  "§  295.2"  to 
read  "Appendix  C  to  32  CFR  part  310"; 
paragraph  (c)(7)  by  revising  "Defense 
Mapping  Agency"  to  read  "NIMA". 

13200    (Amandadl 

11.  Section  320.9  paragraph  (b)(2)(i) 
and  paragraph  (b)(3),  are  amend^  by 
revising  "DMA"  to  read  "NIMA". 

1320.10    [Amandadl 

12.  Section  320.10  is  amended  by 
revising  "DMA"  to  read  "NIMA". 

f3S0.11    (Amandadl 

13.  Section  320.11  is  amended  by 
revising  "Defense  Mapping  Agency"  to 
read  "NIMA". 

Dated:  December  4. 1997. 
LJM.B]rBni. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc  97-32224  Filed  12-9-97;  8:45  am) 
BtLUNQ  CODE  SOeO-04-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFRPani00 

(CGOO7-07-062I 

RM2115-AE46 

Spadai  Local  Regulations;  Puerto  Rico 
PRO-TOUR  Offshore  Race.  Fajardo,  PR 

AQBICY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 


Special  Local  Regulations  are 
being  adopted  for  the  Puerto  Rico  PRO- 


TOUR  Ofbhore  Race.  The  event  will  be 
held  from  1  p.m.  to  2:30  p.m.  Atlantic 
Standard  Time  (AST)  on  December  14. 
1997  in  the  waters  of  Rada  Fajardo,  due 
East  of  Villa  Marine,  Fajardo,  Puerto 
Rico.  These  regulations  are  needed  to 
provide  for  the  safety  c^  life  on 
navigable  watere  during  the  evmt 
DATES:  These  regulations  become 
effective  from  11:30  a.m.  to  3:30  p.m. 
AST,  December  14, 1997. 
FOR  RIRTHER  MFORMATKM  CONTACT:  LT. 
D.  L.  GARRISON  at  (787)  720-6800.  exL 
227. 

8UPP1EMENTARV  MPORMATKM: 
Background  andPorpoee 

The  event  requiring  these  regulations 
is  the  Puerto  Rico  PRO-TOUR  Offshore 
Race.  These  will  be  20  high  speed 
offshore  power  boats  racing  on  a  fixed 
course  ofibhore  Fajardo,  Puwto  Rico. 
The  race  boats  %viU  be  competing  at  high 
speeds  with  numerous  spectator  craft  in 
the  area,  creating  an  extra  or  unusual 
hazard  in  the  navigable  waterways. 
These  regulations  are  required  to 
provide  for  the  safety  of  life  on  the 
navigable  waters  dining  the  running  of 
the  PRO-TOUR  Offshore  Race. 

In  accordance  with  5  U.S.C  553.  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  dajrs  from  the 
date  of  publication.  The  permit 
application  was  received  by  the  unit 
less  than  six  weeks  before  the  schedtiled 
date  for  the  event. 

Regulatory  EvalnatioB ' 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
E^racutive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(aKf)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimi  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulated  policies  and 
procedures  of  DOT  is  unnecessary.. 
Entry  into  this  area  is  prohibited  for 
only  4  hours  on  the  day  of  the  event. 

SmaUEntitiea 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
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businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
field  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  as  these  regulation  will  only  be 
in  effect  for  approximately  4  hours  in  a 
limited  area  off  Fajardo,  Puerto  Rico. 

CoUaction  of  Infermation 

These  regulations  contain  no 
collection  of  infioTniation  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C  3501  et  saq.). 

Federalism 

This  action  baa  been  ana]3raed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
foderalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

EaviraninaBtal  Aseeaaoient 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action 
consistent  with  Section  2.B.2  of 
Commandant  Instruction  M16475.1B.  In 
accordance  with  that  section,  this  action 
has  been  environmentally  uaaaaed  (EA 
completed),  and  the  Coast  Guard  has 
determined  that  it  will  not  significantly 
affect  the  quality  of  the  human 
environment.  An  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  have  been  prepared 
and  are  available  in  the  docket  for 
Inspection  and  copying. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  100  of  Title 
33,  Coda  of  Federal  Regulations,  as 
follows: 

PART  100-{AMENDED1 

1.  The  authority  ciution  for  Part  100 
continues  to  read  as  follows: 

Anthsrity:  33  U.S.C  1233.  49  CFR  1.46, 
and  33  CFR  loass. 

2.  A  temporary  section  100.35T-07- 
062  is  added  to  read  as  follows: 

f10fU8T-07-0e3    Puerto  (Uco  PRO-TOtm 
Otisliera  Race-.  Fajardo.  Puerto  Rico. 

(a)  Definitions: 

(1)  Regulated  Ana.  A  regulated  area 
is  established  for  the  waters  of  Rada 


Fa)ardo.  due  East  of  Villa  Marine. 
Faiardo.  Puerto  Rico,  in  an  area 
bounded  by  18-20.0N,  065-37.2W.  then 
North  to  1»-22.4N,  06S-37.2W,  then 
Northeast  to  18-23.2N,  065-36.1W.  then 
Southeast  to  18-22.0N,  06S-34.8W,  then 
South  to  1»-20.0N.  065-34.8W  and  back 
to  origin.  All  coordinates  referenced  use 
Datum:  NAD  1903. 

(2)  Coast  Guard  Patml  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
oCBcer  of  the  Coast  Guard  who  has  been 
designated  by  the  Conunander.  Coast 
Guard  Section,  Greater  Antilles. 

(b)  Special  Local  Regulations. 

(1)  Entry  into  the  regaled  area  by 
other  than  event  participants  ia 

Erohibited,  unless  otherwise  authorised 
y  the  Patrol  Conunander.  Spectator 
craft  are  required  to  remain  in  a 
spectator  area  to  be  established  by  the 
event  sponsor  west  of  Isle  Palominos. 
Aftw  termination  of  the  Puerto  Rico 
PRO-TOUR  Offshore  Race  on  December 
14,  1997.  all  vessels  may  resume  normal 
operation.  At  the  discretion  of  the  Patrol 
Commander,  between  scheduled  racing 
events,  traffic  may  be  permitted  to 
resume  normal  operations. 

(2)  Temporary  Duo)rs  will  be  used  to 
delineate  the  course. 

(c)  Dates.  This  section  becomes 
effective  from  11:30  a.m.  to  3:30  pjn. 
AST,  on  December  14. 1997. 


1.  ig»7. 

LCOIss^lr.. 

Captain  U.S.  Coast  Guard,  Conunander, 
Stventh  Coast  Guard  District,  Acting. 

IFR  Doc.  97-32259  Filed  12-»-97: 8:4S  ami 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parties 
|COOi9-M-oai| 

nN211S~AAf7 

Safaly  Zona  Ragulatlons;  Baltinsham 
Bay;  B«ltlr>gham.  WA 

agency:  Coast  Guard,  DOT. 

ACTION:  Direct  Final  rule;  confirmation 
of  effective  date. 


r:  On  September  11. 1906.  the 
Coast  Guard  published  a  direct  final    * 
rule  (61  FR  47823,  Docket  Number 
CCDl  3-96-028).  This  direct  final  rule 
notified  the  public  of  the  Coast  Guard's 
intent  to  amend  a  safety  zone  regulation 
for  the  annual  Fourth  of  July  Blast  Over 
Bellingham  Fireworks  Display  in 
Bellingham  Bay.  Bellingham. 
Washington.  Changes  made  to  this 


regulation  will  revise  the  boundaries  of 
the  safety  zone.  These  changes  are 
intended  to  better  inform  the  boating 
public  and  to  improve  the  level  of  safety 
at  this  event  The  Coast  Guard  has  not 
received  any  adverse  comments  or  any 
notice  of  an  intent  to  submit  adverse 
comments  ob)ecting  to  this  rule  as 
written.  Therefore,  this  rule  will  go  into 
effioct  as  scheduled. 
DATES:  The  effective  date  of  the  direct 
final  rule  is  confirmed  as  December  10, 
1996. 
FOR  RMTHER  WTOnHATION  CONTACT: 

Lieutenant  Joel  Roberts,  USOG  Marine 
Safety  Office  Puget  Sound.  Telephone: 
(206)  217-6237. 

Dmtmd:  Novambsr  20. 1997. 
MylasS-Bootha. 

Captain,  U.S.  Coast  Gaard.  Captain  of  the 
Port  PugBt  Sound. 

IFR  Doc.  97-32280  Filed  12-9-97;  8:45  am) 


ENVIRONHENTAL  PROTECTION 
AGENCY 

40CFRPart63 
(FRL-aaSS-l] 

Approval  Of  Saction  112(1)  Authority  for 
Haiardoua  Air  Poliutants; 

Air  Emiaalon 
for  Dry  CTaaning  FacHMaa; 
Slala  of  CaUflomia;  San  Uiia  OMapo 
County  Air  Pollution  Control  Diatrtet 


Environmental  Protection 
Agency  (EPA). 
ACTION:  Direct  final  tula. 

aUMMART:  Pursuant  to  section  112(1)  of 
the  Clean  Air  Act  (CAA)  and  through 
the  California  Air  Resources  Board.  San 
Luis  Obispo  County  Air  Pollution 
Control  District  (SLOCAPCD)  requested 
approval  to  implement  and  enforce  its 
"Ride  432:  Perchloroethylene  Dry 
Cleaning  Operations"  (Rule  432)  in 
place  of  the  "National 
Perchloroethylene  Air  Emission 
Standards  for  Dry  Cleaning  Facilities" 
(dry  cleaning  NEJSHAP)  for  area  sources 
under  SLOCAPCD's  |urisdiction.  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  this  request  and  has  found 
that  it  satisfies  all  of  the  requirements 
necessary  to  qualify  for  approval  Thus. 
EPA  is  hereby  granting  SLOCAPCD  the 
authority  to  implement  and  enforce 
Rule  432  in  place  of  the  dry  cleaning 
NESHAP  for  area  sources  under 
SLOCAPCD's  jurisdiction. 
DATES:  This  action  is  effective  on 
February  9,  1996  unless  adverse  or 
critical  comments  are  received  by 
January  9, 1998.  If  the  effective  date  is 


Federal  Ragialer  /  Vol.  62.  No.  237  /  Wednesday,  December  10.  1997  /  Rules  and  RegulatioDS  65023 


delayed,  timely  notice  will  be  published 
in  the  Federal  Register.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  February  9. 1998. 
AOORESSeS:  Comments  must  be 
submitted  to  Andrew  Stecke)  at  the  EPA 
Region  IX  office  listed  below.  Copies  of 
SLOCAPCD's  request  for  approval  are 
available  for  public  inspection  at  the 
following  locations: 
U.S.  Environmental  Protection  Agency, 

Region  DC,  Rulemaking  Office  (AIR- 

4).  Air  Division,  75  Hawthorne  Street. 

San  Francisco,  California  94105-3901. 

Docket «  A-96-25. 
California  Air  Resources  Board. 

Stationary  Source  Division.  2020  "L" 

Street.  P.O.  Box  2815.  Sacramento, 

California  95812-2815. 
FDR  FURtH^  WrORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Office  (AIR-4),  Air 
Division,  U,S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne 
Street.  San  Francisco.  Califomia  94105- 
3901,(415)744-1200. 

•tlf>f>I.EMBITARY  INFORMATION: 
LBackground 

On  September  22. 1993.  the 
Environmental  Protection  Agency  (EPA) 
promulgated  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  for  {>erchloroethylene  dry 
cleaning  fecilities  (see  58  FR  49354), 
which  was  codified  in  40  CFR  part  63, 
subpart  M.  "National  Perchloroethylene 
Air  Emission  Standards  for  Dry 
Cleaning  Facilities"  (dry  cleaning 
NESHAP).  On  May  21.  1996,  EPA 
approved  the  California  Air  Resources 
Board's  (CARB)  request  to  implement 
and  enforce  section  93109  of  Titie  17  of 
the  Califomia  Code  of  Regulations, 
"Airborne  Toxic  Control  Measure  for 
Emissions  of  Perchloroethylene  from 
Dry  Cleaning  Operations"  (dry  cleaning 
ATCM),  in  place  of  the  dry  cleaning 
NESHAP  for  area  sources  (see  61  FR 
25397).  This  approval  became  effisctive 
on  June  20,  1996. 

'Thus,  under  federal  law.  from 
September  22. 1993.  to  June  20. 1996, 
all  Califomia  dry  cleaning  facilities 
using  perchloroethylene  were  subject  to 
the  dry  cleaning  NESHAP.  Since  June 
20. 1996.  all  California  dry  cleening 
bcilities  using  perchloroethylene  that 
qualify  as  area  sources  are  subject  to  the 
Federally-approved  dry  cleaning  ATCM; 
major  sources,  as  defined  by  the  dry 
cleaning  NESHAP,  remain  subject  to  the 
dry  cleaning  NESHAP  and  the  Clean  Air 
Act  (CAA)  "Titie  V  operating  permit 
program. 

On  April  25. 1997,  EPA  received, 
through  CARB.  San  Luis  Obispo  County 


Air  Pollution  Control  District's 
(SLOCAPCD)  request  for  approval  to 
implement  and  enforce  its  November 
13. 1996,  revision  of  "Rule  432: 
Perchloroethylene  Dry  Cleaning 
Operations"  (Rule  432),  in  place  of  the 
Federally-approved  dry  cleaning  ATCM 
for  area  sources  under  SLOCAPCD's 
jurisdiction.  The  scope  of  SLOCAPCD's 
request  is  limited  to  the  authorities 
previously  granted  to  CARB  in  its 
request,  i.e.,  the  request  does  not 
include  major  sources  and  does  not 
include  the  authority  to  determine 
equivalent  emission  control  technology 
for  dry  cleaning  Gacilities  in  pilace  of  40 
CFR  63.325. 

n.  EPA  Actioa 

A.  SLOCAPCD's  Dry  Cleaning  Rule 

Under  CAA  section  112(1).  EPA  may 
approve  state  or  local  rules  or  programs 
to  be  implemented  and  enforced  in 
place  of  certain  otherwise  applicable 
CAA  section  112  Federal  rules,  emission 
standards,  or  requirements.  The  Federal 
regulations  governing  EPA's  approval  of 
state  and  local  rules  or  programs  under 
section  112(1)  are  located  at  40  CFR  part 
63,  subpart  E  {see  58  FR  62262.  dated 
Novemtwr  26, 1993).  Under  these 
regulations,  a  local  air  pollution  control 
agency  has  the  option  to  request  EPA's 
approval  to  substitute  a  local  role  for  the 
applicable  Federal  nde.  Upon  approval, 
the  local  agency  is  given  the  authority 
to  implement  and  enforce  its  rule  in 
place  of  the  otherwise  applicable 
Federal  rule.  To  receive  EPA  approval 
using  this  option,  the  requirements  of  40 
CFR  63.91  and  63.93  must  be  met. 

After  reviewing  the  request  for 
approval  of  SLOCAPCD's  Rule  432.  EPA 
has  determined  that  this  request  meets 
all  the  requirements  necessary  to  qualify 
for  approval  under  CAA  section  112(1) 
and  40  CFR  63.91  and  63.93. 
Accordingly,  with  the  exception  of  the 
dry  cleaning  NESHAP  provisions 
discvissed  in  sections  Il.A.l  and  I1.A.2 
below.  SLOCAPCD  is  granted  the 
authority  to  implement  and  enforce 
Rule  432  in  place  of  the  Federally- 
approved  dry  cleaning  ATCM.  Although 
SLOCAPCD  now  has  primary 
implementation  and  enforcement 
responsibility,  EPA  retains  the  right, 
pursuant  to  CAA  section  112(1)(7).  to 
enforce  any  applicable  emission 
standard  or  requirement  imder  CAA 
section  112.  As  of  the  effective  date  of 
this  action.  SLOCAPCD's  Rule  432  is  the 
Federally-enforceable  standard  for  area 
sources  under  SLOCAPCD's 
jurisdiction.  This  rule  will  be 
enforceable  by  the  EPA  Administrator 
and  citizens  under  the  CAA. 


1.  Major  Dry  Cleaning  Sotuces 

Under  the  dry  cleaning  NESHAP.  dry 
cleaning  fecilities  are  divided  between 
mi^or  sources  and  area  sources. 
SLOCAPCD's  request  for  apjHoval 
included  only  those  provisions  of  the 
dry  cleaning  NESHAP  that  apply  to  area 
sources.  Thus,  dry  cleaning  fedUties 
using  perchloroethylene  that  qualify  as 
major  sources,  as  defined  by  ^tfa  dry 
cleaning  NESHAP.  remain  subject  to  the 
dry  cleaning  NESHAP  and  the  CAA 
Titie  V  operating  permit  program. 

2.  Authority  to  Determine  Equivalent 
Emission  Control  Technology  for  Dry 
Cleaning  Facilities 

Under  the  dry  cleaning  NESHAP.  any 
person  may  petition  the  EPA 
Administrator  for  a  determination  that 
the  use  of  certain  equipment  or 
procedures  is  equivalent  to  the 
standards  contained  in  the  dry  cleaning 
NESHAP  (see  40  CFR  63.325).  In  iU 
request.  SLOCAPCD  did  not  seek 
approval  for  the  provisions  in  Rule  432 
that  would  tdlow  for  the  use  of 
alternative  emission  control  technology 
without  previous  approval  from  EPA 
(i.e.,  Rule  432  sections  B.17,  G.3.a.5. 
G.3.b.2.iii,  and  I).  A  source  seeking 
permission  to  use  an  alternative  means 
of  emission  limitation  under  CAA 
section  112(h)(3)  must  receive  approval, 
after  notice  and  opportunity  for 
comment,  from  EPA  before  using  such 
alternative  means  of  emission  limitation 
for  the  purpose  of  complying  with  CAA 
section  112. 

fi.  California's  Authorities  to  Implement 
and  Enforce  CAA  Section  112  Standards 

1.  Penalty  Authorities 

As  part  of  its  request  for  approval  of 
the  dry  cleaning  ATCM,  CARB 
submitted  a  finding  by  California's 
Attomey  General  stating  that  "State  law 
provides  civil  and  criminal  enforcement 
authority  consistent  with  (40  CFR) 
63.91(b)(l)(i).  63.91(b)(6)(i),  and  70.11, 
including  authority  to  recover  penalties 
and  fines  in  a  maximum  amount  of  not 
less  than  $10,000  per  day  per  violation 
. .  ."  (emphasis  added).  In  accordance 
with  this  finding,  EPA  understands  that 
the  Califomia  Attomey  General 
interprets  section  39674  and  the 
applicable  sections  of  Division  26,  Part 
4,  Chapter  4,  Article  3  ("Penalties")  of 
the  Califomia  Health  and  Safety  Code  as 
allowing  the  collection  of  penalties  for 
multiple  violations  per  day.  In  addition, 
EPA  also  understands  that  the  Califomia 
Attomey  General  interprets  section 
42400(c)(2)  of  Uie  Califomia  Healtii  and 
Safety  Code  as  allowing  for,  among 
other  things,  criminal  penalties  for 
knowingly  rendering  iiuccurate  any 
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monitoring  method  required  by  a  taadc 
air  contaminant  rule,  regulation,  or 
permit. 

As  stated  in  section  D.A  above,  EPA 
retains  tbe  right,  pursuant  to  CAA 
section  112(1)(7),  to  enforce  any 
applicable  emission  standard  or 
requirement  under  CAA  section  112, 
including  the  authority  to  seek  civil  and 
criminal  penahiea  up  to  the  maximum 
amoimts  specified  io  CAA  section  113. 

2.  Variances 

Division  26,  Part  4,  Chapter  4,  Articles 
2  and  2.5  of  the  California  Health  and 
Safety  Code  provide  for  the  granting  of 
variances  under  certain  circumstances. 
EPA  regards  these  provisions  as  wholly 
external  to  SLOCAPCO's  request  for 
approval  to  implement  and  enforce  a 
CAA  section  112  program  or  rule  and, 
consequently,  is  proposing  to  take  no 
action  on  these  provisions  of  state  law. 
EPA  has  no  authority  to  approve 
provisions  of  state  or  local  law,  such  as 
the  variance  provisions  referred  to,  that 
are  inconsistent  with  the  CAA.  EPA 
does  not  recognize  the  ability  of  a  state 
or  local  agency  who  has  received 
delegation  of  a  CAA  section  112 
program  or  rule  to  grant  relief  from  the 
duty  to  comply  with  such  Federally- 
enforceable  program  or  rule,  except 
where  such  relief  is  granted  in 
accordance  with  procedures  allowed 
under  CAA  section  112.  As  stated 
above,  EPA  retains  the  right,  pursuant  to 
CAA  section  112(1)(7),  to  enforce  any 
applicable  emission  standard  or 
requirement  under  CAA  section  112. 

Similarly,  section  39666(f)  of  the 
California  Health  and  Safety  Code 
allows  local  agencies  to  approve 
alternative  methods  from  those  required 
in  the  ATCMs,  but  only  as  long  as  such 
approvals  are  consistent  with  the  CAA. 
As  mentioned  in  section  n.A.2  above,  a 
source  seeking  permission  to  use  an 
alternative  means  of  emission  limitation 
under  CAA  section  112  must  also 
receive  approval,  after  notice  and 
opportunity  for  comment,  from  EPA 
berore  using  such  alternative  means  of 
emission  limitation  for  the  purpose  of 
complying  with  CAA  section  112. 

m.  Administrative  Requirementa 

A.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  section  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively. 
EPA  may  certify  that  the  rule  will  not 
have  a  signiGcant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entitiea  include  small  businasaes. 


small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

Approvals  imder  40  CFR  63.93  do  not 
create  any  new  requirements,  but 
■imply  approve  requirements  that  the 
state  or  local  agency  is  already 
imposing.  Therefore,  because  this 
approval  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  affected  small 
entities. 

B.  Unfunded  Mandates  Reform  Ad 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  govenmients  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  \hB  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and       . 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

C.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(aKl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  itnd  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Regiatar.  This  rule  is 
not  a  "major"  as  defined  by  5  U.S.C 
804(2). 

D.  Petitions  for  Judicial  Review 

Under  section  307(bMl)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 


appropriate  circuit  l^  February  9, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

E.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
fit>m  review  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Aathority:  This  action  is  issued  under  the 
authority  of  Mction  112  of  the  Clean  Air  Act. 
as  amended.  42  U.S.C  section  7412. 

D^tmd:  November  23, 1997. 
Felicia  Marcas, 
Regional  Administrator,  Rsgion  DC. 

Tide  40,  chapter  I.  part  63  of  the  Code 
of  Federal  Regulations  is  amended  as 
folUnts: 

PART  63— [AMB<IOEO] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Aathartty:  42  U.S.C  7401,  et  seq. 

2.  Section  63.14  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

|Ml14    InoorpotaOon  by  ratsranc*. 

•        •        •        •        • 

W)  •  •  • 

(1)  California  Regulatory 
Requirements  Applicable  to  the  Air 
Toxics  Program,  August  1, 1997,  IBR 
approved  for  $  63.99(aM5Kii)  of  subpart 
E  of  this  part 


Subpart  E— Approval  Of  Slat* 
Proaramaand  Halanallnn  of  Fadaiai 
Authorlttaa 

3.  Section  63.99  is  amended  by 
revising  paragraphs  (a)(5)(ii) 
introductory  text,  (a)(5)(ii)(A) 
introductory  text,  and  by  adding 
paragraph  (a)(5)(iiXB),  to  read  as 
follows: 


f63.M 

(a)- 
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(ii)  Affected  sources  must  comply 
with  the  California  Regulatory 
Requirements  Applicable  to  Ute  Air 
Toxics  Program,  August  1, 1997 
(incorporated  by  refisrence  as  specified 
in  §  63.14)  as  described  below. 

(A)  The  material  incorporated  in 
Chapter  1  of  the  Califbnda  Regulatory 
Requirements  Applicable  to  the  Air 
Toxics  Program  California  Code  of 
Regulations  Titie  17,  section  93109) 
pertains  to  the  perchloroethylene  dry 
cleaning  source  category  in  the  State  of 
California,  and  has  been  approved 
under  the  procedures  in  §63.93  to  be 
implemented  and  enforced  in  place  of 
subpart  M — National  Perchloroethylene 
Air  Emission  Standards  for  Dry 
Cleaning  Facilities,  as  it  applies  to  area 
sources  only,  as  defined  in  $  63.320(h). 

(B)  The  material  incwporated  in 
Chapter  2  of  tlie  California  Regulatory 
Requirements  Applicable  to  the  Air 
Toxics  Pioffom  (San  Luis  Obispo 
Coimty  Air  Pollution  Control  District 
Rule  432)  pertains  to  the 
perchloroethylene  dry  cleaning  source 
category  in  the  San  Luis  Obispo  County 
Air  Pollution  Control  District,  and  has 
been  approved  under  the  procedures  in 
§  63.93  to  be  implemmted  and  enforced 
in  place  of  subpart  M — National 
Perchloroethylene  Air  Emission 
Standards  for  Dry  Cleaning  Facilities,  as 
it  applies  to  area  sources  only,  as 
defined  in  §  63.320(h). 

(1)  Authorities  not  delegated. 

(i)  San  Luis  Obispo  County  Air 
Pollution  Control  District  is  not 
delegated  the  Administrator's  aut)iority 
to  implement  and  enforce  those 
provisions  of  subpart  M  which  apply  to 
major  sources,  as  defined  in  §  63.320(g). 
Dry  cleaning  fecilities  which  are  major 
sources  remain  subject  to  subpart  M. 

(ifl  San  Luis  Obispo  County  Air 
Pollution  Control  District  is  not 
delegated  the  Administrator's  authority 
of  §  63.325  to  determine  equivalency  of 
emissions  control  technologies.  Any 
source  seeking  ]}ermission  to  use  an 
alternative  means  of  emission 
limitation,  under  sections  B.17,  G.3.a.5, 
G.3.b.2.iii,  and  I  of  Rule  432,  must  also 
receive  approval  from  the  Administrator 
before  using  such  alternative  means  of 
emission  limitation  for  the  purpose  of 
complying  with  section  112. 
***** 
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ENVIRONMEHTAL  PROTECTION 
AGENCY 

40CFRPart81 
[CA-002-BU;  FRL-6e32-«I 

Clean  Air  Act  Raclaaaiflcatlon; 
CaHfomia— Santa  Bartiara 
Nonattalnniant  Area;  Ozona 

AOENCY:  Environmental  Protection 
Agency  (B*A). 

ACTION:  Final  rule. 

StaaHARY:  EPA  is  finding  that  Uie  Santa 
Barbara  nonattainment  area  has  not 
attained  the  1-hour  ozone  national 
ambient  air  quality  standard  (NAAQS) 
by  the  applicable  attainment  date  in  the 
Clean  Air  Act  (CAA)  for  moderate  ozone 
nonattainment  areas,  which  is 
Novmnber  15, 1996.  The  finding  is 
based  on  EPA's  review  of  monitored  air 
quality  data  from  1994  through  1996  for 
compliance  with  the  1-hour  ozone 
NAAQS-  As  a  residt  of  the  finding,  the 
Santa  Barbara  ozone  nonattainment  area 
will  be  reclassified  by  operation  of  law 
as  a  serious  ozone  nonattainment  area 
on  the  effective  date  of  this  action.  The 
effect  of  the  reclassification  will  be  to 
continue  progress  toward  attainment  of 
the  1-hour  ozone  NAAQS  through  the 
development  of  a  new  State 
implementation  plan  (SIP),  due  12 
months  from  the  effective  date  of  this 
action,  addressing  attainment  of  that 
standard  by  November  15, 1999. 

EFFECTIVE  DATE:  January  9,  1998. 
FOR  FimTHER  VIFORMATION  CONTACT: 
Dave  Jesson,  Office  of  Air  Planning, 
AIR-2.  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street.  San 
Francisco,  California  94105-3901.  (415) 
744-1288. 

SUPPLBNBITARY  INPORiNATION: 

L  Background 

Under  sections  107(d)(1)(C)  and 
181(a)  of  die  Clean  Air  Act  (CAA)  as 
amended  in  1990,  Santa  Barbara  County 
was  designated  nonattaimnent  for  the  1- 
hour  ozone  NAAQS  and  classified  as 
"moderate."  See  56  FR  56694 
(November  6, 1991).  Moderate 
nonattaimnent  areas  were  required  to 
show  attainment  by  November  15, 1996. 
CAA  section  181(a)(1). 

Pursuant  to  section  181(b)(2)(A)  of  the 
CAA,  EPA  has  the  responsibility  for 
determining,  within  6  months  of  an 
area's  applicable  attainment  date, 
whether  the  area  has  attained  the  1-hour 
ozone  NAAQS-'  Under  section 


181(b)(2HA),  if  EPA  finds  Uiat  an  < 
has  not  attained  the  1-hour  ozone 
NAAQS,  it  is  reclassified  by  operation 
of  law  to  the  higher  of  the  next  higher 
classification  or  to  the  classification 
applicable  to  the  area's  design  value  at 
the  time  of  the  finding  CAA  section 
181(b)(2HB)  requires  EPA  to  publish  a 
document  in  the  Federal  Re^slar 
identifying  areas  which  feiled  to  attain 
the  standard  and  therefore  must  be 
reclassified  by  operation  of  law.  A 
complete  discussion  of  the  statutory 
provisions  and  EPA  policies  governing 
findings  of  whether  an  area  felled  to 
attain  the  ozone  NAAQS  can  be  found 
in  the  proposal  for  tiiis  action  at  62  FR 
46234  (September  2. 1997). 

n.  Proposed  Acticm 

On  September  2, 1997,  EPA  proposed 
to  find  that  the  Santa  Barbara  ozone 
nonattainment  area  felled  to  attain  the 
1-hour  ozone  NAAQS  by  the  applicable 
attainment  date.  The  proposed  finding 
was  based  upon  ambient  air  quality  data 
from  the  years  1994-1996.  The  data 
showed  that  the  1-hour  ozone  NAAQS 
of  0.12  parts  per  million  (ppm)  had  been 
exceeded  on  average  more  than  one  day 
per  year  over  this  3-year  period. 
Attainment  of  the  1-hour  NAAQS  i* 
demonstrated  when  an  area  averages 
one  or  less  days  per  year  over  the 
standard  during  a  3-year  period.  40  CFR 
50.9  and  Appendix  H.  EPA  also 
proposed  that  the  appropriate 
reclassification  of  the  area  was  to 
serious,  based  on  the  area's  1994-1996 
design  value  of  0.130  ppuL  This  design 
value  is  well  below  the  range  of  0.180 
to  0.280  ppm  for  a  severe  classification. 
For  a  complete  discussion  of  the  Santa 
Barbara  ozone  data  and  the  method  of 
calculating  both  the  avraage  number  of 
days  over  the  ozone  standard  and  the 
design  value,  see  62  FR  46235-6.^ 

Finally,  EPA  proposed  to  require 
submittal  of  the  serious  area  STP  ' 

revisions  no  later  than  12  months  from    ■ 
the  effective  date  of  the  area's 
reclassification. 


On  luly  18,  1997  (62  FR  38856).  EPA  revised  the 
ozooe  NAAQS  to  e>tabiish  a  8-bour  standards 


however,  in  order  to  ensure  an  effective  transitioo 
to  the  new  B-hour  standard.  EPA  also  retained  tbe 
1-bour  NAAQS  for  an  area  until  such  time  as  it 
determines  that  the  area  meets  tbe  1  -hour  standard. 
See  revised  40  CFR  50.9  at  62  FR  38894.  As  a  result 
of  retaining  the  1-bour  standard.  CAA  part  O. 
subpart  2,  Additional  Provisions  for  Ozone 
Nonattainment  Areas,  including  the  reclassifioatioa 
provisions  of  section  181(fa),  remein  applicable  to 
areas  that  are  not  attaining  the  1-hour  standard. 
Unless  otherwise  indicated,  all  references  in  this 
notice  are  to  tbe  1  -hour  ozone  NAAQS. 

2  EPA  wishes  to  correct  one  number  in  tbe  table 
in  the  proposal  entitled  "Average  Number  of  Ozooe 
Exceedance  Days  Per  Year  in  the  Santa  Barbara 
Area"  (62  FR  46236)  SBCAPCD  pointed  out  that 
the  correct  site  design  value  for  the  El  Capitan 
station  for  1994-1996  is  0.1 18  ppm.  ratlier  than 
0.119  ppm. 
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In  iwponie  to  its  Stpttmimt  Z,  1997 
proposal,  EPA  raceived  comments  from 
the  Bnvlronmental  Defense  Center. 
CouyMman  Walter  Capps.  the  Santa 
Baibara  County  Air  Pollution  Control 
District  (SBCAPCD),  the  Chair  of  the 
SBCAPCD  Board,  the  California  Air 
Resources  ContraJ  Board  (GARB),  the 
Santa  Barbara  Association  of  Realtors, 
and  one  private  citizen.  EPA  is  grateful 
for  the  comments,  suggestions,  and 
helpful  information,  and  the  Agency 
responds  below. 

A.  OMnmmtahalattdto  SpHtting  the 
Nonattaimnmd  Ana  and  Raclauifying 
Only  the  South  Portion  a/  the  County 

Tha  entire  Santa  Barbara  County  has 
baan  designated  nonattainment  and 
clasrillad  mocUnte  since  November  15, 
1900.  the  date  of  enactment  of  the  1990 
amendments  to  the  Clean  Air  Act  56  FR 
56694  and  56  FR  56729.  In  the  proposal, 
EPA  noted  that  SBCAPCD  had  asked  the 
Agency  to  consider  dividing  the  County 
along  a  specific  boundary  line  (for  the 
most  part,  along  the  ridge  of  the  Santa 
Ynez  Mountain  Range),  and  then 
applying  the  reclassification  to  only  the 
south  portion  of  the  County.  EPA 
propoead  to  determine,  pursuant  to 
section  161(a)(2),  that  the  existing 
nonattainment  area  did  not  meet  the  1- 
hour  ozone  NAAQS.  However,  in 
response  to  SBCAPCD's  request,  the 
Agency  sought  comment  on  the 
technical  rationale  for  applying  the 
resulting  reclassification  to  only  the 
south  portion,  including  information  on 
the  north  portion's  impact  on  air  quality 
in  the  south,  and  information  on  current 
and  expected  air  quality  in  the  north 
portion  in  relation  to  the  new  S-hour 
ozone  standard.  62  FR  46236. 

Although  a  number  of  commenters 
urged  splitting  the  nonattainment  area, 
EPA  is  not  currently  inclined  to  do  so, 
based  on  the  available  information,  as 
discussed  further  below.  Moreover,  tha 
Agency  believes  that  in  order  to 
accomplish  such  a  result,  it  would  have 
to  initiate  additional  rulemaking  in 
order  to  comply  with  the  Administrative 
Procedure  Act,  5  U.S.C.  551  et  aeq. 
However,  because  most  of  the  comments 
in  rsaponae  to  the  proposed 
raclassiflcation  were  directed  to  this 
issue.  EPA  is  praliminarily  addressing 
them  here. 

1.  Comments  on  the  impacts  of 
reclassifying  only  the  south  portion:  The 
latjB  Congressman  Walter  Capps 
encouraged  EPA  to  change  the  size  of 
the  affected  nonattainment  area  and 
focus  control  efforts  on  those  areas  that 
are  causing  the  pollution  problems. 
SBCAPCD  and  CARB  expressed  a  desire 


to  mtnimtaw  the  Impacts  of  the 
redasaification  to  serious,  particularly 
within  the  north  portion  of  the  county, 
where  no  site  has  violated  the  1-hour 
ozone  NAAQS  since  the  1989-1991 
period. 

EDC.  on  the  other  hand,  noted 
specific  adverse  impacts  if  the  north 
portion  of  the  Couirty  %vere  not  to  be 
Dumped  up:  (1)  The  potential  loss  of 
revenues  to  the  County  from  several 
Federal  funding  sources,  including 
Congestion  Management  and  Air 
Quality  (CMAQ)  monies;  (2)  the 
dislocating  impacts  on  the  Coimty's  fee 
structures  and  rule  implementation  and 
enforcement  efforts,  and  other  logistical 
and  financial  ramifications;  (3)  the  loas 
of  increased  agricultiiral  productivity  in 
the  north  portion  if  the  air  quality 
benefits  associated  with  the  bump-up  of 
the  entire  County  are  foregone;  (4)  the 
need  to  undertake  a  wholesale  revision 
to  the  SIP,  and  to  require  additional 
emissions  reductions  only  from  sources 
in  the  south  portion;  (5)  the  disruption 
of  air  quality  planning,  if  the  north 
county  (where  the  margin  of  attainment 
is  very  slim)  slips  back  into 
nonattainment  for  the  1-hour  standard, 
triggering  the  need  for  additional 
reductions,  but  too  late  to  avoid  a  1999 
nonattainment  finding:  and  (6)  the 
complication  for  air  quality  planning  if 
the  north  portion  continues  to  exceed 
the  8-hoiir  ozone  NAAQS  and  the  State 
and  District  must  therefore  prepare 
separate  plans  for  the  north  and  south 
portions. 

Response:  EPA  fully  supports 
streamlining  and  targeting  plan 
requirements,  and  will  work  with 
SBCAPCD  and  CARB  to  maximize 
flexibility  and  cost  effectiveness  in  the 
preparation  of  the  SIP  revision.  So  long 
as  the  few  minimum  CAA  mandates  are 
met.  SBCAPCD  and  CAi^  are  entiUed 
to  impose  new  controls  of  differwit 
stringency  in  different  portions  of  the 
County.  This  is  true  regardless  of 
whether  or  not  the  reclassification  is 
restricted  only  to  the  south  portion. 
Whether  the  reclassification  may  be 
limited  to  only  the  southern  portion 
depends  on  the  technical  basis.  The 
technical  basis  is  discussed  below.  In 
any  event.  EPA  believes  that  EDC  raises 
important,  potentially  imfavorable 
consequences  of  splitting  the  County 
and  reclassifying  only  the  south  portion. 
EPA  urges  CARB  and  SBCAPCD  to 
consider  such  possible  detrimental 
aspects  of  significantiy  changing  the 
focus  of  air  pollution  control  efforts  in 
the  County. 

2.  Comments  on  the  technical  basis 
for  reclassifying  only  the  south  portibn: 
SBCAPCD  provided  technical 
information  on  the  air  quality  and 


meteorological  basis  for  limiting  the 
bump-up  to  the  south  portion,  including 
an  assessment  of  the  contribution  the 
north  portion  of  the  County  has  on  dajrs 
when  the  south  portion  exceeded  tile  1- 
hour  ozone  NAAQS  in  the  period  1994 
through  1996.  SBCAPCD  concluded 
from  this  analysis  that  on  most  of  the 
exceedance  days  contributions  from  the 
north  portion  do  not  appear  to  be 
significant,  but  that  on  other  exceedance 
days  contributions  from  the  north 
portion  of  the  County  could  not  be  ruled 
out  with  the  available  data.  The  District 
noted  that  one  monitor  in  the  north 
portion  recorded  violations  of  the  new 
8-hour  NAAQS  for  Uie  1994-1996 
period,  but  SBCAPCD  expressed  the 
tjelief  that  anticipated  reductions  in 
regional  and  local  emissions  should 
cause  the  site  to  be  in  compliance  with 
the  8-hour  standard  by  2000. 

CARB  pointed  to  the  absence  of 
violations  of  the  1-hour  ozone  standard 
in  the  north  portion  since  1991, 
referenced  a  doMmward  emissions  trend, 
and  stated  that  the  north  and  south 
portions  of  the  County  are 
geographically  distinct  CARB 
concluded  that  EPA  should  reconsider 
the  proposal  to  reclassify  the  entire 
Qnmhr. 

EDC,  on  the  other  hand,  strongly 
opposed  bifurcating  the  nonattainment 
area  and  presented:  (1)  technical 
information  relating  to  rapid 
development  now  occurring  in,  ot 
planned  for.  the  north  portion  of  the 
County,  making  an  increese  in  mobile 
source  emissions  highly  probeble;  (2)  air 
quality  data  showing  that  several 
monitoring  locations  in  the  north 
portion  experience  exceedances  or  near- 
exceedances  of  the  new  Federal  8-hour 
NAAQS  and  routinely  exceed  the  State 
1-hour  ozone  standard  (0.09  ppm);  (3) 
arguments  that  the  existing  monitoring 
network  is  inadequate  to  record  peak 
concentrations  and  that  high  elevation 
stations  should  be  located  near 
urbanized  north  County  areas;  and  (4) 
arguments  that  modeling  shows  that  the 
entire  southern  California  region  shares 
at  least  portions  of  airsheds  at  times, 
and  that  the  north  portion  is  both  a 
downwind/recipient  region  and  an 
upwind/contributor  region,  and  that 
therefore  the  failure  to  bump  up  the 
north  portion  of  the  County  could 
impair  the  efforts  of  Ventura  and  the 
South  Coast  areas  to  attain. 

Response:  EPA  agrees  with  SBCAPCD 
that,  for  the  period  1994-1996,  most 
exceedances  appear  to  have  been 
influenced  by  areas  to  the  southeast, 
rather  than  from  the  north  pwtion  of  the 
County.  EPA  is  not  convinced  at  this 
time  that  the  available  data  and  analyses 
(which  do  not  include  photochemical 
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modeling  information)  provide 
conclusive  evidence  that  sources  in  the 
north  portion  would  not  significantiy 
impact  air  quality  in  the  south  portion 
under  meteorological  conditions  that 
have  occurred  in  the  area,  and  may 
occur  in  the  future.  While  the  existing 
modeling  domain  does  not  cover  the 
bulk  of  the  north  portion,  it  is  possible 
that  useful  urban  airshed  modeling 
(UAM)  for  the  entire  County  will  be 
available  from  the  Southern  California 
Ozone  Study  (SCOS),  a  broed  scale 
regional  air  quality  assessment 
undertaken  this  year.  EPA  hopes  that 
this  information  will  allow  fat  a  mora 
informed  decision  regarding  the  impacts 
of  emissions  in  the  north  portion  on 
ozone  concentrations  in  the  south 
portion,  both  with  respect  to  the  1-hour 
and  the  &-hour  ozone  standards. 

EPA  continues  to  review  the 
submitted  data  and  conclusions,  and 
has  requested  additional  in^Drmation 
from  SBCAPCD  relating  to  the  amount 
of  manmade  and  biogenic  emissions  in 
the  north  portion  compared  to  the  south 
portion  of  the  County.  SBCAPCD  has 
provided  this  data,  which  is  part  of  the 
rulemaking  docket  The  SBCAPCD  data 
on  point  source  emissions  indicate  that 
south  county  sources  emit 
approximately  26%  of  reactive  organic 
gases  (ROG)  and  8.5%  of  nitrogen 
oxides  (NOx),  north  cotuity  sources  emit 
roughly  53%  of  ROG  and  65%  of  NOx. 
and  the  remaining  emissions  occur  in 
the  Outer  Continental  Shelf  (OCS).  EPA 
has  not  yet  received  data  on  the  north- 
south  split  of  mobile  source  emissions, 
including  VMT.  but  the  high  proportion 
of  industiial  emissions  in  the  north 
portion  by  itself  suggests  the  potential 
for  significant  impacts  from  these 
sources  on  ozone  concentrations  in  the 
south  portion. 

Moreover,  es  discussed  in  response  to 
the  comment  below  on  procedural 
issues.  EPA  does  not  believe  that  the 
Agency  could  revise,  in  this  final  action, 
the  nonattainment  boundaries  or 
establish  separate  nonattainment  areas 
with  different  classifications,  since  the 
public  involvement  requirements  of  the 
Administrative  F*rocedure  Act 
including  notice  and  comment  have  not 
yet  been  satisfied  for  this  issue.  EPA 
offen  to  work  closely  with  the 
SBCAPCD,  CARB,  and  other  interest^ 
parties  if  they  wish  to  assemble  and 
analyze  all  of  the  necessary  information 
to  determine  whether  reclassification  or 
redesignation  is  appropriate. 

3.  Comments  on  procedural  issues 
associated  with  reclassifying  only  the 
south  portion  or  redesignating  the  nmth 
portion  to  attainment:  SBCAPCD  noted 
that  while  certain  procedtual 
raquiremmts  of  section  107  of  the  CAA 


may  still  need  to  be  addressed,  EPA  may 
at  this  time  determine  that  available 
information  indicates  that  the  north 
portion  should  not  be  classified  as  a 
serious  nonattairunent  area.  SBCAPCD 
stated  tiiat  EPA  can  use  its  authority 
under  section  110(kX6)  of  the  Act  to 
correct  the  boundaries  of  nonattainment 
areas  where  information  reveals  that  the 
previous  boundaries  %vere  in  error. 

EDC  stated  that  EPA's  notice  of 
proposed  rulemaking  cannot  serve  as  a 
vehicle  for  redesignation  of  the 
nonattainment  boundaries,  since  the 
notice  did  not  propose  partial 
reclassification  and  lacked  the 
specificity  to  alert  interested  piarties  to 
the  relevant  fects.  EDC  concluded  that  a 
final  EPA  action  reclassifying  only  the , 
south  portion  would  fell  to  meet  the.' 
requirements  of  the  Administrative 
Procedures  Act  regarding  full  disclosure 
of  the  legal  basis,  supporting  facts,  and 
logical  rationale  fn-  a  partial 
reclassification  action,  and  therefore 
would  fell  to  provide  a  fair  opportunity 
for  the  public  to  consider  and  review 
the  action.  EDC  also  referenced  section 
107(d)(3HE)  of  the  CAA.  which  requires 
a  series  of  determinations  and  approvals 
before  redesignation  to  attainment  if  the 
north  portion  were  not  to  retain  a 
moderate  nonattainment  classification 
but  be  redesignated  to  attainment  EDC 
noted  that  prerequisite  to  redesignation 
must  be  full  approval  of  applicable 
attaiiunent  and  maintenance  plans, 
findings  of  the  permanence  and 
enforceability  of  emission  reductions, 
and  other  fectual  conclusions  which  are 
not  appropriate  for  the  north  portion  of 
the  County  at  this  time. 

Response:  EPA  agrees  with  EDC  that 
the  proposal  published  on  September  2, 
1997,  does  not  meet  applicable 
procediiral  requirements  for  public 
notice  and  involvement  on  issues 
relating  to  a  bump  up  of  only  the  south 
portion.  For  this  reason,  EPA  is  not 
taking  final  action  at  this  time  to  divide 
the  County  into  two  nonattainment 
areas. 

Moreover,  as  discussed  above,  EPA 
does  not  believe  that  ciurentiy  available 
information  supports  a  determination 
that  the  county-wide  botmdaiy  for  Santa 
Barbara  is  in  error. 

Finally,  if  the  State  and  SBAPCD 
intend  the  north  portion  of  the  County 
to  be  redesignated  to  attainment  the 
CAA  specifies  both  procedural  and 
substantive  steps  that  the  Governor  and 
EPA  must  take  before  a  redesignation  or 
boundary  change  is  proposed.^  It  the 


State  wishes  the  north  portion  to  be 
designated  as  a  separate  nonattainment 
area,  EPA  would  also  need  to  identify 
appropriate  SIP  requirements  for  the 
area.  EPA  will  protect  the  public's  rights 
to  be  involved  in,  and  to  provide 
constructive  input  to,  any  future 
decisionmaking  on  reclassification  and 
redesignation. 

B.  Comments  Related  to  Pollutant 
Transport 

Comment  SBCAPCD  and  the  late 
Congressman  Capps  urged  B*A  to 
recognize  the  contribution  of  transport 
of  air  pollution  into  Santa  Barbara 
County  from  upwind  areas,  and  askad 
EPA  to  help  ensure  that  these  areas  meet 
thnr  responsibilities  in  mitigating  their 
transport  SBCAPCD  also  requested  EPA 
assistance  in  quantifying  theae  impacts. 

Response:  As  noted  above,  the  SCOS 
was  imdertaken  this  year.  The  domain 
of  the  SCOS  extends  from  Santa  Baibara 
to  northern  Mexico.  This  study  was 
designed  to  provide,  for  the  fint  time, 
scientific  information  on  the  extent  to 
which  ozone  and  ozone  precurson 
travel  witliin  this  area.  EPA  lias 
provided  funding  for  the  SCOS.  and 
expects  to  continue  to  provide  technical 
support  to  the  cooperative  proiect.  EPA 
hopes  that  the  SCOS  will  leed  to  the 
development  of  new  analytical  tools, 
including  updated  and  enhanced  UAM 


>  In  Um  1990  unendmenu  to  the  Qaan  Air  Act. 
Coo^su  astatiHshsd  by  operation  of  law 
boundaries  for  ozone  and  carbon  monoxide 
nonattainment  areas  clasaified  as  Mtioua,  aevsn.  or 


Cmyai  aat  the  deiiuh  boundary  lor  thaaa 
«aas  as  Iba  ■Mti'upulitan  statistical  area  (MSA)  or 
oonaoUdatad  otaiiofiolitaD  statisHcal  arse  (CMSA). 
CAA  Section  107tdX4Xiv).  This  expansive 
boundary  was  selected  in  order  to  ensure  that 
Dooattainment  areas  would  not  be  reduced  to  ■  six* 
that  would  frustrate  regional  planning  or  jeopardiaa 
long-term  attaiiunent  proapects  because  of  pollution 
transported  into  the  nonattainamnt  araa  from 
rapidly  growing  suburban  areas. 

In  section  107(dX4XA)(v)  of  the  Act.  Cot^rass 
identified  some  of  the  criteria  to  be  used  in 
detennioing  whether  any  portion  of  an  MSA  ar 
CMSA  could  be  excluded  from  an  ozone  or  c«boa 
monoxide  noiuttainment  area.  "Whenever  a 
Governor  finds  and  demonstrates  to  tbe  satisfactioa 
of  the  Administrator,  and  the  Administrator 
ooocurs  in  such  finding,  that  with  respect  to  a 
portion  of  a  metropolitan  statistical  area  or 
consolidated  metropolitan  statistical  area,  sourcas 
in  the  portion  do  not  contribute  significantly  to 
yiolation  of  the  natioeal  ambiant  air  quality 
standafd.  die  Administrator  ahall  approve  the 
Govamor's  raquait  to  exclude  such  portion  fnta  Iha 
nnoattainmant  area.  In  making  such  finding,  tha 
Governor  and  tbe  Administrator  shall  consider 
factors  such  as  population  density,  traffic 
congestion,  commercial  development.  indoabW 
davalopment,  meteorological  cooditiona.  and 
pollution  trmnsporL" 

The  Stale  of  California  formally  concurred  in  tha 
county-wide  boundaries  for  the  Santa  Barbara 
osone  nonattainment  area,  which  were  confirmed 
t>y  EPA  in  the  initial  promulgation  of  dasignatioas 
and  daaaificabons  under  the  1990  amend  mants  to 
the  CAA.  See  letter  from  lamas  D.  Boyd.  CARB 
Executive  Officer,  to  Daniel  W.  McGovam.  Regional 
Administrator,  USEPA  Region  9.  dated  Match  IS. 
1991:  and  56  FR  56729,  Norambar6.  leai  (oodifiad 
at40CFR81.30S). 
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modeling,  to  predict  with  much  greetOT 

f>raci5ion  the  air  quality  impacts  of 
Of:ally  generated  emissions  and 
pollution  transported  from  upwind 
MMS.  Based  on  this  information,  the 
State  and  local  air  pollution  control 
districts  should  be  able  to  develop  more 
effective  air  quality  plans  that  can  speed 
progress  toward  meeting  the  health- 
iMsed  NAAQS  and  achieving  other 
•nvironmental  beneflts.  In  the 
■MSntime,  EPA  has  advised  all 
Southern  California  air  pollution  control 
agencies  that  they  must  responsibly 
impiemant  their  air  quality  plans  to 
ensure  that  air  quality  progress  in 
downwind  areas  is  not  jeopardired. 

C.  Miacellajieoua  CommenU 

Comment:  The  Santa  Barbara 
Association  of  Realtors  (SBAR)  noted 
that  only  7  percent  of  the  total 
emissions  in  the  County  can  be 
regulated  by  the  SBCAPCD.  that  the 
District  has  gone  just  about  as  fiw  as  they 
can  go  to  reduce  emissions,  and  that  the 
imposition  of  harsher  air  quality 
standards  on  the  local  business 
community  will  revert  the  County  into 
another  recession.  SBAR  urged 
flsodbility,  and  recommended  that  EPA 
put  a  waiver  of  one  to  three  years  for 
tne  County  to  meet  the  1996  ozone 
standard,  rather  than  punish  the  area 
"for  Csilure  to  meet  a  questionable 
standard  in  a  minuscuile  manner  in  an 
■act  time  period.  *  *  *" 

Retponae:  EPA  asrees  with  SBAR  that 
the  SBCAPCD  and  local  iiKlustry 
woridng  in  concert  have  an  excellent 
record  of  enviroiunental  commitment 
and  innovation  in  identifying  and 
implementing  available  controls.  This 
extraordinary  cooperative  local  effort 
was  honored  last  year  when  the 
SBCAPCD  received  both  the 
Presidential  Award  for  sustainable 
Development  and  the  Governor's 
Environmental  and  Economic 
Leadership  Award. 

While  EPA  may  desire  more 
flexibility  in  this  situation  to  reward 
Santa  Barbara  Cotmty  for  its 
demonstrated  leadership,  the  Agency 
has  not  been  granted  that  flexibility 
under  the  Cleen  Air  Act.  The  CAA  does 
not  allow  for  reviewing  an  area's  efforts 
to  sdopt  controls  or  the  comparative 
availability  of  new  control  opportunities 
within  an  area.  Determining  whether  an 
•  its  sttainment  deadline  is 
I  solely  on  svailable  ambient  air 
quality  data. 

The  classification  structure  of  the  Act 
Is  a  clear  statement  of  Congress's  belief 
that  tha  later  attainment  deadlines 
afbrdsd  highsrclassified  and 
reclassified  areas  as  due  to  the  greater 
stringency  of  controls.  The 


reclassification  provisions  of  the  Clean 
Air  Act  are  not  punitive,  but  rather  are 
a  reasonable  mechanism  to  assure 
continued  progress  toward  attainment  of 
the  health-based  ambient  air  quality 
standards  when  areas  miss  their 
attainment  deadlines.  

Neither  the  provisions  of  40  CPR  50.9, 
as  revised  (62  FR  38856  and  62  PR 
38894),  nor  any  other  statutory  or 
regulatory  provisions,  provide  EPA  with 
the  authority  to  suspend  enforcement  of 
the  1-hour  NAAQS  in  Santa  Barbara. 
Moreover,  the  Santa  Barbara  area  has 
not  complied  with  some  of  the  most 
■igniflcant  serious  area  requirements 
(e.g.,  the  9  percent  rate  of  progress 
requirement).  Finally  EPA  believes  that 
compl]ring  wdth  those  requirements  will 
have  a  positive,  not  detrimental,  efiisct 
on  the  ability  of  Santa  Barbara  to 
comply  with  the  8-hour  standard. 

Comment:  SBAR  commented  that 
EPA  should  complete  a  "cost  versus 
benefit"  analysis  and  should  attempt  to 
mitigate  economic  burdens  associated 
with  reclassification  through  incentive 
and  inducement  rsther  than  punitive 
measures  with  a  "command  and 
control"  mentality. 

Response:  Congress  eetablished  in  the 
CAA  certain  SIP  requirements  for 
Mrious  ozone  areas.  EPA  does  not 
mandate  any  specific  controls  or  control 
approach  beyond  these  statutory 
requirements,  and  encourages  State  and 
local  agencies  to  pursue  pollution 
prevention  and  other  techniques  for 
achieving  the  CAA  pubUc  health  goals 
while  minimizing  costs  and 
dislocations.  The  Agency  encourages 
SBAR  to  suggest  speicific  ways  in  which 
the  Federal  government  could  provide 
incentives  and  inducements. 

Comment:  EDC  noted  that  EPA  and 
SBCAPCD  had  delayed  in  responding  to 
1996  violations.  EDC  stated  that  setting 
a  one  year  period  after  the  effoctive  date 
of  EPA's  action  would  allow  too  long  a 
period  for  SIP  submittal.  EDC  suggested 
February  1998  as  the  SIP  submittal 
deadline,  unless  SBCAPCD  begins 
adopting  and  implementing  additional 
control  measures  immediately  to  assure 
progress  towards  sttainment  by 
November  1999. 

Response:  EPA  believes  that  the  SIP 
schedule — submission  of  a  SIP  meeting 
all  applicable  CAA  requirements  for  a 
serious  ozone  nonattainment  area  by 
one  3rear  from  the  effective  date  of  this 
final  action — is  ambitious  but  grants 
sufficient  time  for  completing  neceaaaiy 
technical  analyses,  interactions  with 
involved  agencies  and  the  public,  and 
rule  development  activities.  In  addition. 
this  schedule  should  allow  for 
implementation  of  the  plan  during  the 
fiill  ozone  season  in  1999,  the 


attaiimient  year.  EPA  believes  that  it 
would  be  unrealistic  to  require  plan 
submission  at  an  earlier  date  or  to 
mandate  prior  rule  adoption  by  the 
SBCAPCD. 

IV.  Final  ActtMS 

EPA  is  finding  that  the  Santa  Baibara 
ozone  nonattainment  area  did  not  attain 
the  ozone  NAAQS  by  November  15, 
1996,  the  CAA  attainment  date  for 
moderate  ozone  nonattainment  areas.  As 
a  residt  of  this  finding,  the  Santa 
Baibara  ozone  nonattainment  area  is 
reclassified  by  operation  of  law  as  a 
serious  ozone  nonattainment  area  on  tlie 
efiiactive  date  of  today's  action  and  the 
submittal  of  the  serious  area  SIP 
revisions  will  be  due  no  later  than  12 
months  from  this  eflective  date.  The 
requirements  for  this  SIP  submittal  are 
established  in  CAA  section  182(c)  and 
applicable  EPA  guidance. 

Nothing  in  this  action  shoidd  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  hiture 
action.  Each  finding  of  failure  to  attain, 
request  for  an  extension  of  an 
attainment  date,  and  establishment  of  a 
SIP  submittal  date  shall  be  considered 
separately  and  shall  be  based  on  the 
facttial  situation  of  the  area  under 
consideration  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

V.  Administrative  Kequirements 
A.  Executive  Order  (E.O.)  12866 

Under  E.0. 12866,  (58  FR  51735, 
October  4, 1993).  EPA  is  required  to 
determine  whether  today's  action  is  a 
"significant  regulatory  action"  within 
the  meaning  of  the  E.O.,  and  therefor* 
should  be  subject  to  OMB  review, 
economic  analysis,  and  the 
requirements  of  the  E.O.  See  E.O.  12866, 
sac  6(aX3).  The  E.O.  defines,  in  sac. 
3(f),  a  "si^ificant  regulatory  action"  as 
a  regulatory  action  that  is  likely  to  result 
in  a  rule  that  may  meet  at  least  1  of  4 
criteria  identified  in  section  3(f). 
including, 

(1)  have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  advenaly  a£Fact 
in  a  BMlsrial  way  tlM  economy,  a  sector  of 
tlia  ecanomy.  productivity,  competition,  Jobs, 
tlie  «iviroamant,  public  liealth  or  safoty,  or 
State,  local,  or  tribal  govemmenta  or 
communities:  (2)  create  a  terious 
inconsistency  or  otherwise  interfere  with  an 
action  talcen  or  plaimed  by  another  agency; 
(3)  matariaily  alter  the  budgetary  impact  of 
entitlements,  grants,  user  feet,  or  loan 
programs  or  the  rights  and  obligations  of 
lecipients  thereof;  or  (4)  raise  novel  legal  or 
policy  issues  arising  out  of  legal  mandates, 
the  President's  priorities,  or  the  principles  set 
forth  in  the  Executive  Order. 

EPA  has  determined  that  neither  the 
finding  of  fisilure  to  attain  it  is  makirig 
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today,  nor  the  establishment  of  SIP 
submittal  schedule  would  result  in  any 
of  the  effiacts  identified  in  E.0. 12866 
sec.  3(f).  As  discussed  above,  finritngg  of 
Cailuie  to  attain  under  section  181(b)(2) 
of  the  Act  are  based  upon  air  quality 
considerations,  and  reclassifications 
must  occur  by  opmation  of  law  in  light 
of  certain  air  quality  conditions.  These 
findings  do  not,  in  and  of  themselves, 
impose  any  new  requirements  on  any 
sectors  of  the  economy.  In  addition, 
because  the  statutory  requirements  are 
clearly  defined  with  respect  to  the 
diffarently  classified  areas,  and  because 
those  requirements  are  automatically 
triggered  by  classifications  that,  in  turn, 
are  triggered  by  air  quality  values, 
findings  of  {allure  to  attain  and 
reclas^cation  cannot  be  said  to  impose 
a  materially  adverse  impact  on  State, 
local,  or  tribal  governments  or 
communities.  Similarly,  the 
establishment  of  new  SO*  submittal 
schedules  merely  establishes  the  dates 
by  which  SIPs  must  be  submitted,  and 
does  not  adversely  affect  entities. 

B.  Regulatory  Fiextbility 

UndOT  the  R^ulatoiy  Flexibility  Act, 
5  U.S.C  601  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.Q  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  sinall  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jtuisdiction  over 
populations  of  less  than  50.000. 

As  discussed  above,  a  finding  of 
failure  to  attain  (and  the  consequent 
reclassification  by  operation  of  law  of 
the  nonattainment  area)  imder  section 
181(bM2)  of  the  Act,  and  the 
establishment  of  a  SIP  submittal 
schedule  for  a  reclassified  area,  do  not, 
in-and-of-themselves,  diiectiy  impose 
any  new  requirements  on  small  entities. 
See  Mid-Tex  Electric  Cooperative,  Inc.  v. 
FERC.  773  F.2d  327  (D.C.  Cir.  1985) 
(agency's  certification  need  only 
consider  the  rule's  impact  on  entities 
subject  to  the  requirements  of  the  rule). 
Instead,  this  rulemaking  simply  makes  a 
factual  determination  and  establishes  a 
schedule  to  require  States  to  submit  SIP 
revisions,  and  does  not  diiectiy  regulate 
any  entities.  Therefore,  pursuant  to  5 
U.S.C  605(b),  EPA  reaffirms  its 
certification  made  in  the  proposal  (62 
FR  46233)  that  today's  final  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities 
within  the  meaning  of  those  terms  for 
RFA  purposes. 


C.  Unfunded  Mandates  Reform  Ad 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  efEscts  of  their 
regidatoiy  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  when  EPA  promulgates  "any 
gencnal  notice  of  proposed  mlemaking 
that  is  likely  to  rrault  in  promulgation 
of  any  rule  that  includes  any  Federal 
mandate  that  may  result  in  the 
expenditures  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  mtne" 
in  any  1  year.  A  "Fednal  mandate"  is 
defined,  under  section  101  of  UMRA.  as 
a  provision  that  "would  impose  an 
enforceable  duty"  upon  the  private 
sector  or  State,  local,  or  tribal 
governments",  with  certain  exceptions 
not  here  relevant.  Undw  sectitm  203  of 
UMRA.  EPA  must  develop  a  small 
government  agency  plan  before  EPA 
"esteblishles)  any  regulatory 
requirements  diat  might  si^iificantiy  tn- 
uniquely  a£fect  small  governments." 
Under  section  204  of  UMRA,  EPA  is 
required  to  develop  a  process  to 
facilitete  input  by  elected  officers  of 
Stete,  local,  and  tribal  governments  for 
EPA's  "regidatory  proposals"  that 
contain  significant  Federal 
intergovernmental  mandates.  Under 
section  205  of  UMRA,  before  EPA 
promulgates  "any  rule  for  which  a 
written  statement  is  required  under 
(UMRA  sec.)  202."  EPA  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  and  either  adopt 
the  least  costiy,  most  cost-effective  or 
least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule,  at 
explain  why  a  different  alternative  vras 
selected. 

Generally,  EPA  has  determined  that 
the  provisions  of  sections  202  and  205 
of  UX4RA  do  not  apply  to  this  decision. 
Under  section  202.  EPA  is  to  prepare  a 
written  statement  that  is  to  contain 
assessments  and  estimates  of  the  costs 
and  benefita  of  a  rule  containing  a 
Federal  Mandate  "imless  otherwise 
prohibited  by  law."  Congress  clarified 
that  "unless  otherwise  prohibited  by 
law"  referred  to  whether  an  agency  was 
prohibited  from  considering  the 
infonnation  in  the  rulemaking  process, 
not  to  whether  an  agency  was 
prohibited  from  collecting  the 
informetion.  The  Conference  Report  on 
UMRA  states,  "This  section  [202]  does 
not  require  the  preparation  of  any 
estimate  or  analysis  if  the  agency  is 
prohibited  by  law  from  considwing  the 


estimate  or  analysis  in  adopting  the 
rule."  141  Cong.  Rec.  H3063  (Daily  ed. 
March  13, 1995).  Because  the  Qean  Air 
Act  prohibits,  when  determining 
whether  an  area  attained  the  ozone 
standard  or  met  the  criteria  for  an 
extension,  from  considering  the  types  of 
estimates  and  assessments  described  in 
section  202,  UMRA  does  not  require 
EPA  to  prepare  a  written  statement 
under  section  202.  Although  the 
establishment  of  a  SIP  submission 
schedule  may  impose  a  Federal 
mandate,  this  mandate  wotild  not  create 
costo  of  $100  million  or  more,  and 
therefore,  no  analjrsis  is  required  tmder 
section  202.  The  requirements  in  section 
205  do  not  apply  because  those 
requiremente  for  rules  "for  which  a 
written  statement  is  required  under 
section  202.  •  •  •" 

With  regard  to  the  outreach  described 
in  UMRA  section  204.  EPA  discusaed  ita 
proposed  action  in  advance  of  the 
proposal  with  State  oCBcials. 

Finally,  section  203  of  UMRA  does 
not  spply  to  today's  action  because  the 
regulatory  requirements  finalised        ■*■* 
today— the  SIP  submittal  schedide— 
affect  only  the  State  of  California,  which 
is  not  s  small  government  under  UMRA. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(a)(lKA)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  infonnation  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  fHior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  9. 1998. 
Filing  a  petition  for  reconsideration  by 
the  Adndnistrator  of  this  final  rule  does 
not  affect  the  finalit^of  this  rule  for  the 
purposes  of  judiciailKview  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  nde  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(bX2). 

list  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations,  ozone. 
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Adminittrator. 

Put  81.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  U  amended  as 
follows: 


PART  tl-^AMENOEO] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Aalheritr  **  V.S.C  7401-7«71q. 

2.  In  S  81.305  the  table  for 
California— Osone.  is  amended  by 

Cauforma-Ozone 


revising  the  entry  for  "Santa  Barbara- 
Santa  Maria-Lompoc  Area  Santa  Barbara 
County"  to  read  as  follows: 

181.906    CaHfomia. 


ClasBiftcBtion 


Type 


Type 


lilvla^joinpoc  Aiee  Santa 


Counlir 


^^ns^to 


1-8-88    Serioua. 


'  TMs  dMi  ia  NowambarlS.  1880. 


int  Ooc.  ar-SZSSi  FiM  12-«-«7:  •:4S  am] 


OfVHIONMBfTAL  PflUI  ECTKM 
AOCNCY 

40  CFR  Part  180 

:  FI«.-8788-4) 


Peettdcle  Totaranoea  for 
Exempttons 

t:  Environmental  Protection 
AfBOcy(EFA). 
ACnON:  Final  rule. 


This  regulation  establishes 
time-limited  tolerances  for  the 
combined  residues  of  cyromazine  and 
its  metabolite  melamine  in  or  on  lima 
beans  and  blacke3fe  peas.  This  action  is 
in  raeponse  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
Ae  pesticide  on  lima  beans  and 
hiecheyi  peas.  This  regulation 
aatrtiilihas  a  maximum  permissible 
level  for  residues  of  cyromazine  in  this 
food  commodity  pursuant  to  section 
4080X6)  of  the  Federal  Food.  Drug,  and 
Coemetic  Act.  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  The 
tolerance  will  expirs^d  is  revoked  on 
December  31,  1998. 
OiATn:  This  regulation  is  eCIective 
December  10. 1997.  Objections  and 
raquaats  for  hearings  must  be  received 
by  EPA  on  or  before  February  9.  1998. 
AIXMC88CS:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300588). 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St.,  SW.. 
Washington.  DC  20460.  Fees 


accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petidon  Fees"  and  forwarded  to:  EPA 
Heedouarters  Accounting  Operationa 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
3e0277M,  Pittsburgh.  PA  1S2S1.  A  copy 
of  any  objections  cad  hearing  requests 
filed  with  the  Heaiii^  Clerk  identified 
by  the  docket  control  number.  (OfH*- 
300588).  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7S02C).  Office  of 
Paatktde  Programs.  Environmental 
Protection  Agency.  401  M  Sl.  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
rsquesU  to  Rm.  1132.  CM  2.  1921 
Jensrson  Davis  Hwy..  Arlington.  VA. 

A  copy  of  objections  and  neaiing 
requaaU  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketABpamail.epa.gov. 

Copies  of  objections  and  hearing 
requests  must  be  submitted  as  an  ASCD 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copiea  of  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  5.1/6.1  file  format  or 
ASCII  file  format.  All  copies  of 
objections  and  bearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  niunber  ( OPP- 
300588].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FUMTHER  MFOMMTKM  CONTACT:  By 
mail:  Andrew  Ertman.  Registration 
Division  7505C.  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  addms:  Crystal 


Mall  2. 1921  JefEarson  Davis  Hwy., 
Arlington,  VA.  (703)  308-9367,  e-mail: 
ertman.andrewABpamail.epa.gov. 
mmpimmtfun  mmmimom:  epa.  on 

its  own  initiative,  pursuant  to  section 
408(e)  and  0X6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
use.  346a(e) and (1X6),  U eatablidiing 
a  tolerance  for  combined  residues  of  the 
insecticide  cyromazine  and  its 
metabolite  melamine  in  or  on  lima 
beans  at  5.0  part  per  million  (ppm)  and 
blackeye  peas  at  5.0  ppm.  This  tolerance 
will  expire  and  is  revoked  on  December 
31.  998.  EPA  «rill  publish  a  dociiment 
in  the  Pedsrai  lagielBr  to  remove  the 
revoked  tolerance  from  die  Code  of 
Federal  Regulations. 

L  Background  and  Statutory  Avthority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L  104-170)  was 
signed  into  law  August  3, 1996.  Ft^A 
amends  both  the  Federal  Food,  Dnig. 
and  Cosmetic  Act  (FFDCA).  21  U.S.C 
301  et  teq..  and  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  eCfoct 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activitiee  ^' 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
diacnssed  in  greater  detail  in  the  final 
rule  eatablishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135.  November  13. 
1996)  (FRL-5572-9). 

New  section  4080>)(2XAXi)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(bX2)(AKii)  defines 
"safe"  to  mean  that  "there  is  a 
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reasonable  certainty  that  no  iiann  will 
result  from  aggregate  exposure  to  the 
pesticide  chemiail  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2MC)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
e^qposure  to  the  pesticide  rh«niif.Ml 
residue...." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agmcy 
from  any  provision  of  FIFRA,  if  EPA 
detomines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1X6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  firom  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
residt  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  far  public 
comment 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reeches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

D.  Emergency  E«— iprtnw  §gf 
Cjrromazine  on  Lima  Beans  and 
Bladwye  Peas  and  FFDCA  Tderances 

Insect  pressure  from  the  leafrniner  has 
increased  over  the  past  several  years 
due  to  the  rapid  increase  in  the  insect's 
resistance  to  ciirrenUy  registered 
insecticides  and  the  resulting  increase 
in  insect  populations.  With  tiie  end  of 
the  California  drought,  over  wintering 
has  occurred  in  leafrniner  populations 
and  mild  vreathw  has  added  to  the 
resistance  population  with  outbreaks 
increasing  in  the  stmmier  and  carrying 
through  ^  end  of  the  harvest  season. 
The  applicant  states  that  in  1996  some 
outbreaks  were  so  severe  that  several 
fields  (both  hma  bean  and  blackeye  pea) 
were  abandoned  rather  than  harvested. 


Current  alternatives  for  use  on 
blackeye  peas  have  proven  ineffective 
and  there  are  few  registered  alternatives 
'for  control  of  leafrniner  in  lima  beans. 
EPA  has  authorized  under  FIFRA 
section  18  the  use  of  cyromazine  on 
lima  beans  and  blackeye  peas  for  control 
of  leafrniner  in  California.  After  having 
reviewed  these  submissions,  EPA 
concurs  that  emergency  conditions  exist 
for  this  state. 

As  part  of  its  assessment  of  these 
emergency  exemptions.  EPA  assessed 
the  potential  rials  presented  by  residues 
of  cyromazine  in  or  on  lima  bmns  and 
bladceye  peas.  In  doing  so,  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2),  and  EPA 
decided  dut  the  necessary  tolerances 
under  FFDCA  section  408G)(6)  would  be 
consistent  writh  the  new  safety  standard 
and  with  FIFRA  section  18.  Consistmt 
with  the  need  to  move  quickly  on  the 
emergency  exemptions  in  order  to 
address  an  urgent  nOn-routine  situation 
and  to  ensure  that  the  restihing  food  is 
safe  and  lawful,  EPA  is  issuing  these 
tolerances  without  notice  and 
opportimity  for  public  comment  under 
section  408(e),  as  provided  in  section 
4O80)(6).  Although  these  tolerances  will 
expire  and  are  revoked  on  December  31, 
1998.  under  FFDCA  section  408QX5). 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerances  remaining  in  or  on  lima 
beans  and  blackeye  peas  after  that  date 
will  not  be  imlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA.  EPA  will  take 
action  to  revoke  these  tolerances  eerlier 
if  any  experience  with,  scientific  data 
on,  or  other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions 
Q>A  has  not  made  any  decisions  about 
whether  cyromazinfr  meets  EPA's 
registration  requirements  for  use  on 
lima  beans  and  blackeye  pees  or 
whether  permanent  tolerances  for  these 
uses  would  be  appropriate.  Under  these 
circiunstances.  EPA  does  not  believe 
that  these  tolerances  serve  as  a  basis  for 
registration  of  cyromazine  by  a  State  for 
special  local  needs  imder  FIFRA  section 
24(c).  Nor  do  these  tolerances  serve  as 
the  basis  for  any  State  other  than 
California  to  use  this  pesticide  on  these 
crops  under  section  18  of  FIFRA 
without  following  all  proviaions  of 
section  18  as  identified  in  40  CFR  part 
166.  For  additional  information 
regarding  the  emergency  exemptions  for 
c]rromazine,  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 


IILRiak 
Findii^ 


aad  Statutory 


EPA  performs  a  number  of  anal3fses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  besed  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  tcndcity,  toxicity  to  the 
norvous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  eimosures    . 
that  occur  as  a  result  of  pesticicw  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  efiiects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  mote) 
to  determine  the  Reference  Dose  (Rfl3). 
The  Rfi)  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  riaks  to 
human  health.  An  uncertainty  fector 
(sometimes  called  a  "safety  fector")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  ten 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
in&nts  and  children)  could  be  up  to  ten 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  fector 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  Rfi)  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  Rfl3  to  evaluate  the  chronic  riisks 
posed  by  pesticide  exposure.  For  shorter  ■ 
term  risks.  EPA  calculates  a  margin  erf 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  tmcertainty 
factor. 
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Lifetime  feeding  studies  in  two 
species  of  laboratory  snimala  an 
conducted  to  scteen  pesticides  for 
cancer  eCEscts.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  difierent  types  of  risk 
assessments  (e.g..  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  hfOEL)  will  be 
canlad  out  based  on  the  nature  of  the 
caidnogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
mmetuie  duration.  The  toxicological 
flilRli  of  s  pesticide  can  vary  «vith 
dlflneut  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effiects  seen  for 
difEsrent  durations  and  routes  of 
exposure,  determines  which  risk 
sssessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
I^ipically,  risk  assessments  include 
"acnto."  "short-term."  "intermediate 
tHm."  and  "chronic"  risks.  These 
MMMnents  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
itak  assessment.  Historically,  this  risk 
aasanBent  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
aaiunple,  from  residential  pesticide 
^iplications.  However,  since  enaction  of 
PCIPA.  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  frt>m  average  food  and 
watar  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assiuv  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 


can  raasonsbly  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment:  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  axposura. 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  fToxicity  rasulU  at 
lower  levels  when  the  dosing  duradon 
is  inoeeeed.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  mMnmtr 
similar  to  the  short-term  riak 
assessment 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  mnnth^ 
to  a  Ufstime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
coiuidering  avenge  exposure  from  all 
sources  for  representative  population 
subgroups  including  infuits  and 
children. 

B.  Aggregate  Expoeure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
Information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
ground  water  or  sur&ce  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupetional  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  s  food  commodity  are^ 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level 
The  Thecuetical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures.  EPA  takes 
into  account  varying  consiunption 
patterns  of  maior  identifiable  subgroups 
of  consumers,  including  infants  and 
children. The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  esUblished 
tolerances.  If  the  TMRC  aacoeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 


million,  EPA  attempts  to  derive  a  mora 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/ or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treeted  estimates  are 
derived  from  Federal  and  private  market 
survey  daU.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  sssessmenL  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  compruter-based  model 
for  evaluating  the  exposure  of 
significant  subpxipulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(children  1-6  yean  old)  wras  not 
regionally  based. 


IV.  Aggregate  Riak 
OelaradnatioB  of  Safclj 

Consistent  with  section  408(bX2XD). 
EPA  has  revievred  the  available 
scientific  data  and  other  relevant 
information  in  support  of  these  actions. 
EPA  has  sufficient  data  to  assess  the 
ha  sards  of  cjrromazine  and  to  malce  a 
determination  on  aggregate  exposiue. 
consistent  with  section  408(b)(2).  for 
time-limited  tolerances  for  the 
combined  residues  of  cyromazine  and 
its  metabolite  melamine  on  lima  beans 
at  5.0  ppm  and  blackeye  peas  at  5.0 
ppm.  EPA's  assessment  of  the  dietary 
exposuras  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  himian  risk. 

EPA  has  also  considered  available 
information  concerning  the  variability 
of  the  sensitivities  of  ma)or  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  cyromazine  are 
discussed  below. 

1.  Acute  toxicity.  An  acute  dietary  risk 
endpoint  was  not  identified  and  an 
acute  dietary  risk  assessment  is  not 
required. 

2.  Short — and  intermediate — term 
toxicity.  For  short-term 
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Margin  of  Exposure  (MOE) 
calculations,  the  Agency  used  a 
sjrstemic  NOEL  of  0.75  milligrams/ 
Idlogram/day  (mg/kg/day)  from  a  6- 
month  dog  feeding  study.  At  the  lowest 
effect  level  (LEL)  of  7.5  mg/kg/day,  there 
were  changes  in  hematolc^tcal 
parameten. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  cyromazine  at 
0.0075  mg/kg/day.  This  USD  is  based  on 
a  8-nionth  feeding  study  in  the  dog  with 
a  NOEL  of  0.75  mg/kg/day  and  a  LEL  of 
7.5  mg/kg/day  based  on  pronounced 
effects  on  hematological  parameters  and 
an  uncertainty  factor  of  lOO. 

4.  Carcinogenicity.  Cyromazine  has 
been  classified  as  a  Group 

E  (evidence  of  non-cardnogenicity  for 
humans)  chemical  by  the  Agency's 
Cancer  Peer  Review  (CPR)  Committee. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 

CFR  180.414)  for  the  combined 
residues  of  cyromazine,  in  or  on  a 
variety  of  raw  agricultural  commodities 
at  levels  ranging  from  1.0  ppm  in 
tomatoes  to  10  ppm  in  leafy  vegetables. 

Currentiy  there  are  tolerances  fm 
residues  of  cyromazine  and  its 
metabolite  melaminp  on  the  meat  fet 
and  meat  by-products  of  chickens  from 
the  use  of  cyromazine  as  a  feed-through. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  and 
risks  from  cyromazine  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assrtsments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  rwnlt  of 
a  one  day  or  single  exposure.  An  acute 
dietary  risk  endpoint  was  not  idmtified 
and  an  acute  risk  assessment  is  not 
required. 

li.  Chronic  exposure  and  risk.  In 
conducting  this  chronic  dietary  risk 
assessment,  EPA  has  made  v«ry 
conservative  assumptions  including 
100%  of  crop  treated  for  lima  bean  and 
blackeyed  pea  and  most  other 
commodities  having  cyromazine 
tolerances.  The  Agency  used  percent 
crop  treated  on  such  crops  as  tomatoes, 
peppers  and  lettuce  and  asstimed  all 
crops  will  contain  cyromazine  residues 
and  those  residues  would  be  at  the  level 
of  the  tolerance.  This  will  result  in  an 
overestimate  of  human  dietary 
exposure.  Thus,  in  mnlring  a  safety 
determination  for  this  tolerance,  EPA  is 
taking  into  account  this  conservative 
ejcpostire  assessment. 

The  existing  cyromazine  tolerances 
(published,  pending,  and  including  the 
necessary  section  18  toleraiu»(8))  result 
in  an  Anticipated  Residue  Contribution 


(ARC)  that  is  equivalent  to  the  following 
percentages  of  the  RfD: 


Subgroup 

U.S.popuialion  (48  Staled  - 
Nursing  infants  (<1  year  okQ 
Non-nuning  irtfants  (<1  year 

old)  .: 

Children  (1-6  years  oW) 

Chitdran  (7-12  years  old)  .... 


34 

12 

53 
54 


The  subgroups  listed  above  are:  (1) 
the  U.S.  population  (48  states);  (2)  those 
for.  infants  and  children;  and.  (3)  tiie 
othA  subgroups  for  which  the 
percentage  of  the  RfD  occupied  is 
grester  than  that  occupied  by  the 
subgroup  U.S.  population  (48  states). 

2.  From  drinking  water.  Based  on 
information  available  to  the 

Agoicy.  cyromazine  is  persistent  and 
relatively  mobile.  There  are  no 
established  Maximimi  Contaminant 
Levels  for  residues  of  cyromazine  in 
drinking  wrater.  No  health  advisory 
levels  far  cyromazine  in  drinking  water 
have  been  established. 

Chronic  expoeure  and  risk.  Because 
the  Agency  lacks  sufficient  water- 
related  exposure  data  to  complete  a 
comprehensive  drinking  water  risk 
assessment  for  many  pesticides.  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  rsesonable  yet 
conservative  beimding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjimction  with  appropriate 
toxicological  endpoints  (Rfi)'s  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  boimding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  cyromazine  to  exceed  the 
Rfl)  if  the  tolerance  being  considered  in 
this  doctunent  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
cynnnazine  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  bound,  would  not 
prevent  the  Agency  from  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerance  is  granted. 


3.  From  non-dietary  exposure. 
C3rromazine  is  not  registered  for  uaeon 
residential  non-food  sites. 

4.  Cumulative  exposure  to  substancae 
with  common  mechanism  of  toxicity. 
Section  408(bK2)(D)(v)  requires  that, 
when  considering  whether  to  estahh^ 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  partictilar  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  expostire  data,  but  also  scientific 
policies  and  methodologies  fn' 
understanding  common  marhanUiw  of 
toxicity  and  conduf:ting  cumulative  risk 
sssessments.  For  most  pesticides, 
although  the  Agency  has  some 
infoimation  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whedier  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  nrnrhaniam  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  butlnr 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  vrill 
increase  the  Agency's  scientific 
undnstanding  of  this  question  sudh  that 
EPA  will  be  able  to  develop  and  apply 
scientific  {Hinciples  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heevily  depend«it 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althougo  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  {>esticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assimied). 

EPA  does  not  have,  at  tills  time, 
available  data  to  determine  whether 
cyromazine  has  a  common  mechanism 
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of  toxicity  with  otli«r  nibstancM  or  how 
to  ipcliide  thifl  paaticid«  in  ■  cumulative 
risk  aaaassmenL  Unlike  othsr  pasticidM 
for  which  EPA  has  followwl  a 
cumulative  risk  approach  baaed  os  a 
common  mechanism  of  toxicity, 
cynunazine  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolaiepce  action,  therefore,  EPA  has  not 
assumed  that  cyromayine  has  a  common 
mechanism  of  toxicity  with  other 
suhstanoaa. 


C.  Aggfwgate  Rinka  and  Determination  of 
Safatyfor  U.S.  Popuiation 

Chronic  tigk.  Using  the  conservative 
ARC  exposure  assumptions  described  in 
Unit  IV.B.l.ii.  of  this  preamble,  and 
taking  into  account  the  completaneas 
and  reliability  of  the  toxicity  dalii.JBPA 
has  calculated  that  dietary  axpaauM  le 
cyromazine  from  food  will  utilize  34% 
of  the  RfD  for  the  U.S.  population.  The 
Agency  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  fUD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  rislu  to  human  health. 
Dasplle  the  potential  for  exposure  to 
cyromaaine  in  drinking  water.  EPA  does 
not  expect  the  aggremte  exposure  to 
exceed  100%  of  the  Rh3.  Under  current 
Agency  guidelines,  the  registered  non- 
dietary  uses  of  cyromazine  do  not 
constitute  a  chronic  exposure  scenario. 
The  Agency  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  chronic  aggregate  exposure 
to  cyromazine  reaidues. 

D.  Endocrine  Dimrupter  Effects 

EPA  is  required  to  develop  s 
screening  program  to  determine  whether 
certain  substances  (including  all 
peaticidea  and  inerts)  "may  have  an 
eflect  in  humans  that  is  similar  to  an 
effisct  produced  by  a  naturally  occiuring 
estrogen,  or  such  other  endocrine 
effoct...."  The  Agency  is  currently 
working  with  intaiaated  stakeholders. 
Including  othar  fotenmnt  agenciea. 
public  interest  groups,  indiutry  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
this  program. 

Congress  has  allowed  3  yman  from  the 
passage  of  FQPA  (August  3. 1990)  to 
implement  this  program.  At  that  time. 
EPA  may  require  further  testing  of  this 
active  ingredient  and  end  use  products 
for  endooiae  disrupter  eCEects. 

E.  Aggregate  Riska  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general,  in  assessing  the 


potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
cyromazine,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
desicned  to  evaluate  advene  effscts  on 
the  developing  organism  resulting  from 
peetldde  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provios 
inrormatioo  relating  to  efbcts  6x>m 
exposure  to  the  (Msticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  thst  EPA 
shall  apply  an  additional  tenfold  margin 
of  safoty  for  iniuits  and  children  in  the 
caae  of  threaboM  oflbcts  to  accoimt  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  dstabase  unless 
EPA  determines  thst  a  different  margin 
of  safety  will  be  sale  for  in^ts  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  diiectiy  through  use  of  a  MOE 
analysis  or  tluough  using  uncertainty 
(safoty)  fscton  in  calculating  a  dose 
level  that  paces  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  bctor  (usually  100  for 
combined  inter-and  Intn-spedes 
variability)  and  not  the  additiooal 
tenfold  MOE/ uncertainty  foctor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safetv  fJactor. 

ii.  Developmental  toxicity  studies. 
From  the  rat  developmental  study,  the 
maternal  (systemic)  NOEL  was  100  mg/ 
kg/day,  based  on  increased  incidence  of 
clininl  signs  and  decreased  body 
weight  at  the  lowest  observed  efrect 
level  (LOEL)  of  300  mg/kg/day.  The 
developmental  (pup)  NOEL  was  300 
mg/kg/day,  based  on  increased 
inddenca  of  skeletal  variations  at  the 
LOEL  of  600  ms/kg/day. 

From  the  raboit  developmental  study, 
the  mBSamsl  (systemic)  NOEL  was  10 
mg/kg/day,  based  on  decreased  wei^t 
gain  and  food  consumption  at  the  LOEL 
of  30  mg/kg/day.  The  developmental 
(pup)  NOEL  was  60  mg/kg/day,  the 
highest  dose  tested  (HDT). 

Til.  Reproductive  toxicity  study.  From 
the  rat  reproduction  study,  the  maternal 
(systemic)  NOEL  was  50  mg/kg/day. 
bued  on  body  weight  loss  at  the  LOEL 
of  150  mg/kg/day.  The  reproductive/ 
developmental  (pup)  NOEL  was  50  mg/ 
kg/ day,  based  on  decreased  pup  growth, 
decreased  number  of  pups  per  litter,  and 


increased  fetotoxicity  at  the  LEL  of  150 
mg/kg/day. 

iv.  Pre-and  post-natal  sensitivity.  The 
toxicological  data  base  for  evaluating 
pre-and  post-natal  toxicity  for 
cyromazine  is  complete  with  respect  to 
ctirrent  data  requirements.  There  are  no 
pie-or  poet-natal  toxicity  concerns  for 
infonts  and  children,  baised  on  the 
results  of  the  rat  and  rabbit 
developmental  toxicity  studies  and  the 
2-genention  rat  reproductive  toxicity 
study. 

V.  Conclusion.  The  Agency  concludes 
that  reliable  data  support  use  of  the 
standard  100-fold  margin  of  exposure/ 
uncertainty  fsctor  and  that  an  additional 
maigin/foctor  is  not  needed  to  protect 
infants  and  children. 

2.  Chronic  risk.  Uibig  the 
conservative  exposure  assumptions 
described  in  Unit  IV.B.l.ii.  of  this 
preamble.  EPA  has  concluded  that  the 
percentage  of  the  Rfl)  that  will  be 
utilized  by  dietary  (food)  exposiuv  to 
residues  of  C3nomazine  ranges  from  53% 
for  non-nursing  infants  less  than  one 
year  old,  up  to  54%  for  children  1-6 
years  old.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  hiunan  health. 
Ctespite  the  potential  for  exposure  to 
cyromazine  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceisd  100%  of  the  Rfl). 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  cjnomazine  residues. 


A.  hietabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  plants 
and  animals  is  adequately  understood. 

The  residue  of  concern  is  parent 
cyromazine  and  the  metabolite 
melamine  as  specified  in  40  CFR 
180.414. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
for  crops  (HPLC  with  UV  detector)  is 
available  in  PAM  n  to  enforce  the 
tolerance  expression. 

C.  h4agnitude  of  Residues 

Residues  of  C]rromazine  and  its 
metabolite  melamine  are  not  expected  to 
exceed  5.0  ppm  in/on  either  lima  beans 
or  blackeyed  peas  as  a  result  of  this 
section  18  use.  Secondary  resklues  in 
animal  commodities  are  not  expected  to 
exceed  existing  tolerances  as  a  result  of 
this  section  18  use. 
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D.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  MRL's  for  cyromazine  on  lima 
beans  or  blackeyed  peas. 

£.  Rotational  Crop  ResMctions 

Crops  with  permitted  uses  on  the 
federal  label  may  be  planted  as 
rotational  crops,  additionally  sweet  com 
and  radishes  may  be  planted  as 
rotational  crops  3  months  after  the  last 
application  to  beans. 

VL  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  cyromazine  in 
lima  beans  at  5.0  ppm  and  blackeye 
peas  at  5.0  ppm. 

Vn.  Obfectioiis  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1K6)  as  was  provided 
in  the  old  section  408  and  in  section 
400.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currenUy  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  February  9, 1908, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factiud  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 


the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  mariced  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

JFin.  Public  Docket 

"  EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-3005881  (including  any 
comments  and  data  submitted 
-  electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch. 
Information  Resources  and  Services 
Division  (7502C).  OfBce  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directiy  to  EPA  at: 

opp-doc)cet0epainail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  spiBcial  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
venion,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "AD0AE88ES"  at  the 
beginning  of  this  document 


K.  Regulatory  < 
Requirements 

This  final  rule  establishes  tolerances 
under  FFDCA  section  4O80)(6).  The 
Office  of  Management  and  Budget 


(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Oder  12866,  entitied  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections  ' 
subject  to  OMB  approval  under  the 
PaperworiL  Reduction  Act  (PRA),  44 
U.S.C  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  pricv 
considtation  as  specified  by  Executive 
Order  1 2875,  entitied  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  a&  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minorify  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitied  Protection  of  Children  from 
Environmental  Health  Risks  and  Safsty 
Risks  (62  FR  19885.  April  23, 1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1)(6),  such  as  the 
tol«ances  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  RegiUatory 
Flexibilify  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolnance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

X.  Swhmisaion  to  Coagraas  and  Ike 
General  Accounting  Office 

Under  5  U.S.C.  801(aKlXA).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  reqiiired 
information  to  the  U.S.  Senate,  the  U^. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  nde"  as  defined  by 
5  U.S.C.  804(2). 
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LM  of  Sttbtecta  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agriculttiral  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dsted:  November  2S,  1997. 
PMarCaoJklM. 

Acting  Director,  Re^ration  Diviaion,  Office 
ofPetkidde  Ptograme. 

Therefore.  40  CFR  ch^>ter  I  is 
amended  ss  follows; 

PART  ISO— {AMENOEO] 

1.  The  authority  citatkm  for  part  180 
continues  to  read  as  follows: 


Aathority:  21  U.S.C  346a  and  371. 

2.  In  §  180.414,  in  paragraph  (b)  by 
alphabetically  adding  the  following 
commodities  to  the  table  to  read  as 
follows: 


f  180.414 


for 


0>) 


CanvnodMy 

PartsparmMon 

■■     ■ 

ExpirationArevocalion  due 

Baana,  Hnta  — ....»„...„.._..m.^........>..«...« 

•  • 

•  • 

5.0 

•  • 

Si) 

•  • 

—I 

12^31/96 
•                                  •                                  • 

12/31/B6 
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47  CFR  Pan  S4 

(CC  OodMl  No. 
4001 


CC  §7-81;  FCC  67- 


AQCNCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


:  The  Commission  authorized 
the  Administrator  of  the  universal 
servica  support  mechanisms  to  raqulm 
pajmant  of  quarterly  contributions  to 
universal  service  in  equal  monthly 
installments.  Allowing  monthly 
payments  will  reduce  the  cash  flow 
impact  on  contributors  because  their 
pajrmenU  will  be  smaller.  It  also  will 
bettor  enable  contributors  to  ofbet  their 
contributions  by  payments  from  the 
support  mechanisms.  R  will  not 
jeopardize  the  sufficiency  of  the  support 
mechanisms. 

BTECnvi  DATE:  January  8. 1900. 

row  niRTMCR  ■rownaTiow  cowrAcr: 

Diane  Law.  (202)  41»-7400. 
AMY 


I ONOCR  ON  IVCONSOCIUTION  in 
CC  Docket  No.  97-21 


1.  In  the  Univenal  Service  Order,  the 
Conmission  created  new  federal 
universal  service  support  machanisnu 


and  concluded  that  all 
telecommunications  carrien  that 
provide  intentate  telecommunications 
services,  other  providers  of  interstate 
telecommunications,  and  payphone 
service  providers  will  contribute  to 
universal  service.  (See  Federal-State 
Joint  Board  on  Universal  Service,  Report 
and  Order.  CC  Docket  No.  96-45,  FCC 
97-157,  62  FR  32862  (June  17.  1997)). 
In  the  NECA  Report  and  Order,  the 
Commission  instructed  the  National 
Exchange  Carrier  Association  (NECA)  to 
oaala  an  independent  subsidiary,  the 
Uahrenal  Service  Administrative 
Company  (USAC  or  Administrator),  to 
administer  temporarily  portions  of  the 
uaivonal  service  support  mechanisms. 
(See  Changes  to  the  Board  of  Directora 
of  the  National  Exchange  Carrien 
Aaeociation.  Inc..  Federal-State  Joint 
Board  on  Universal  Service.  Report  and 
Order  and  Second  Order  on  - 
Recoruideratiort.  CC  Docket  No.  97-21. 
CC  Docket  No.  96-45.  PCC  97-253,  62 
FR  41294  (August  1, 1997)).  The 
Conunission  also  instructed  the 
Administrator  to  bill  contributon  and 
collect  contributions  to  the  federal 
universal  service  support  mechaniaau 
on  a  quarterly  basis. 

2.  USAC  requesU  that  it  be  authorized 
to  colloct  universal  servica 
contributions  on  •  Bonthly.  as  opposed 
to  a  quarterly,  basis.  USAC  states  that 
collecting  contributions  on  s  quarterly 
baaia  aMjr  oaale  significant  cash  flow  • 
pfoblaais  far  contributors.  USAC 
explains  that,  because  of  the  delay 
between  funds  collection  and  funds 
distribution,  monthly  billing  will  not 
increase  the  likelihood  that  the 
Administrator  will  be  required  to 
borrow  money  to  fund  early  requests  for 
discounts  by  eligible  schools  and 


libraries.  In  addition,  USAC  notes  that 
collecting  contributions  on  a  monthly 
basis  will  generate  some  interest 
income,  albeit  less  than  would  be 
collected  on  a  quarterly  basis,  that  can 
be  applied  to  meet  program  demands. 
NECA  supports  USAC's  request. 

n.  PhnisaJDn 

3.  Based  on  the  Administrator's 
request,  we  reconsider,  on  our  own 
motion,  our  requirement  that  the 
Administrator  collect  contributions  on  a 
quarterly  basis.  Allowing  monthly 
payments  would  reduce  the  cash  flow 
impact  on  contributon  because  their 
payments  would  be  smaller.  R  alaO 
would  better  enable  contributon  to 
otbet  their  contributions  by  payments 
from  the  support  mechanisms.  We 
conclude  that  (>ermitting  monthly  as 
opposed  to  quarterly  contributions  will 
not  Jeopardize  the  sufficiency  of  the 
support  mechanisms.  The  Commission 
reduced  the  estimated  total  contribution 
base  by  two  percent  when  calculating 
the  universal  service  contribution 
focton  to  take  account  of  the  possibility 
that  contributions  to  the  support 
mechanisms  may  fall  short  of  estimated 
levels  due  to,  for  example, 
uncoUectibleS  or  higher-than-foreseen 
demand.  In  addition,  since  March  20, 
1998  appeara  to  be  the  earliest  date  on 
which  the  Administrator  could  be 
required  to  make  distributions  under  the 
schools,  libraries,  and  rural  health  cara 
programs,'  we  anticipale  that,  under  our 


aaiti 

4Ma  oa  %»kish  Mm  A4iMiMMratar  will 
dialiibui*  htadt  vmdm  ttmm  pfognais,  by  ■tartiag 
with  Mn»MA«f  24. 1M7  and  addii^  to  it  ■  75-4^ 
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revised  billing  schedule,  the 
Administrator  will  have  sufficient  funds 
to  meet  initial  demand  for  support  for 
these  and  all  other  service  programs. 
USAC  has  not  requested  that  we  revise 
the  maimer  in  which  the  amoimt  of  each 
contributor's  obligation  is  determined 
and  we  see  no  reason  to  do  so.  Thus,  as 
provided  in  §  54.709  of  the 
Commission's  current  rules,  the 
Administrator  will  apply  the  quarterly 
contribution  bcton  to  determine  the 
amoimt  that  contributon  must  remit  to 
the  Administrator.  We  amend  §  54.700 
of  our  rules  to  authorize  the 
Administrator  to  require  payment  of 
those  quarterly  contributions  in  equal 
monthly  installments. 

4.  We  undentand  that  USAC  intended 
to  begin  sending  out  bills  in  December, 

1997,  which  would  require  contributon 
to  begin  making  payments  in  January, 

1998.  We  find  that  bodi  USAC  and 
contributon  geed  a  reasonable 
opportunity  to  respond  to  the 
modification  from  a  quarterly  to  a 
monthly  billing  schedule.  We  therefore 
direct  USAC  not  to  require  contributon 
to  make  payments  punuant  to  the  new 
universal  service  mechanisms  set  forth 
in  section  254  prior  to  February  1998. 
This  will  provide  USAC  additional  time 
to  issue  buls  that  are  consistent  with  the 
billing  modification  set  forth  herein. 
The  additional  time  will  not  delay 
disbursement  of  funds  punuant  to  the 
new  universal  service  mechanisms, 
because  distribution  of  funds  punuant 
to  the  schools  and  libraries  and  rural 
health  care  imiversal  service  programs 
will  not  begin  before  March  20, 1998 
and  distributions  for  the  new  high  cost 
and  low  income  universal  service 
programs  will  not  begin  until  February 
1998. 

m.  SupplaBwntal  Final  Regnlatoiy 
FlexiUlity  Aaalyaia 

5.  As  required  by  Section  603  of  the 
Regidatory  Flexibility  Act  (RFA).  5 


period  and  two  20-day  periods,  derived  from  the 
requirements  described  below.  The  Schools  and 
Libraries  and  Rural  Health  Corporations  muat 
authorize  USAC  to  disburse  the  appropriate 
payroeol  amounts  as  quickly  as  possible,  but  no 
later  than  20  days  following  receipt  of  the  requisite 
fonns.  USAC  must  distribute  payments  as  quickly 
JM  possible,  but  no  later  than  20  days  following 
laceipt  of  authorization  to  disburse  funds.  In 
addition ,  the  Schools  and  Libraries  and  Rural 
Health  Care  Corporatioas  established  75-day 
window  filing  periods  in  which  all  requests  will  be 
treated  with  equal  priority.  The  window  period  wrill 
begin  to  run  when  the  Schools  and  Libraries  and 
Rural  Health  Care  Corporations  begin  to  receive 
applications  for  support.  Funds  will  not  be 
committed  until  the  closing  of  the  7S-day  window 
filing  period.  Thtu,  even  assuming  the  window 
period  were  to  begin  on  November  24. 1997, 
support  would  not  begin  to  be  distributed  before 
March  20. 1998. 


U.S.C.  603,  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  was 
incorporated  in  the  Notice  of  Proposed 
Rulrasaking  and  Order  Establislung 
Joint  Board  (NPRM).  In  addition,  the 
Commission  prepared  an  IRFA  in 
connection  vrixh  the  Recommended 
Decision,  seeking  written  public 
comment  on  the  proposals  in  the  NTOM 
and  Recommended  Decision.  A  Final 
RegiUatory  Flexibility  Analysis  (FRFA) 
was  also  included  in  the  Order.  The 
Commission's  Supplemental  Final 
Regulatory  FlexibiUty  Analysis  (SFRFA) 
in  this  Order  conforms  to  the  RFA,  as 
amended. 

A.  Need  for  and  ObjecHvet  of  This 
Report  and  Order  and  the  Rules 
Adopted  Herein 

6.  The  Commission  is  required  by 
section  254  of  the  Act.  as  amended  by 
the  1996  Act,  to  promidgate  rules  to 
implement  promptiy  the  imiversal 
service  provisions  of  section  254.  On 
May  8, 1997,  the  Commission  adopted 
rules  whose  principle  goal  is  to  retorm 
our  system  of  universal  service  support 
mechanisms  so  that  imiversal  service  is 
preserved  and  advanced  as  markets 
move  toward  competition.  In  this  Order, 
we  reconsider  one  aspect  of  those  rules. 
Our  reconsideration  was  prompted  by 
ex  parte  letten  filed  by  USAC  and 
NECA  suggesting  that  contributions  to 
the  universal  service  support 
mechanisms  be  collected  on  a  monthly, 
rather  than  the  quarteriy  basis  currently 
specified  in  our  rules.  In  addition,  on 
our  OMm  motion,  we  adopt  a  rule  in 
order  to  give  contributon  and  USAC  a 
reasonable  opportunity  to  respond  to 
the  billing  modification. 

B.  Summary  and  Analysis  of  the 
Significant  Issues  Raised  by  Public 
Comments  in  Response  to  the  IRFA 

7.  Other  than  those  described  in  the 
Order,  no  additional  comments  were 
filed  in  response  to  the  IRFAs  described 
above.  Nor  were  any  comments  filed  in 
response  to  the  ex  parte  letten  from  the 
Administrator  and  NECA. 

C.  Description  and  Estimates  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Adopted  in  This  Report  and  Order 
Wm  Apply 

8.  In  the  FRFA  at  paragraphs  890-922 
of  the  Order,  we  described  and 
estimated  the  number  of  small  entities 
that  would  be  afi^ected  by  the  new 
universal  service  rules.  The  rule 
adopted  here  will  apply  to  the  same 
telecommunications  carrien  and 
entities  affected  by  the  universal  service 
rules.  We  therefore  adopt  the  provisions 
of  paragraphs  890-922  of  the  Order. 


D.  Summary  Analysis  of  the  Projected 
Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements  and 
Significant  AHematives  and  Steps 
Taken  to  Minimize  the  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
with  Stated  Objectives 

9.  In  the  FRFA  to  die  Order,  we 
described  the  projected  reporting, 
recordkeeping,  and  oXhes  compliance 
requirements  and  significant 
alternatives  and  steps  taken  to  miniini»i» 
significant  economic  impact  on  a 
siihstnntial  number  of  small  entities 
consistent  with  steted  (^jjectives 
associated  with  the  Administration 
section  of  the  Order.  Because  the  rule 
adopted  herein  will  only  marginally 
affect  those  requirements,  we  adopt  the 
provisions  of  paragraphs  J980-981  of  the 
Order,  which  describe  those 
requirements  and  provide  the  following 
analysis  of  the  new  requirements 
adopted  herein.  Under  the  rule  adopted 
hraein,  telecommunications  carrien  and 
providen  must  submit  their  quarto'ly 
contributions  on  a  monthly  basis. 
Although  monthly  contributions  may 
slightly  increase  die  paperwork  burdens 
imposed  on  small  entities,  this  payment 
scheme  may  reduce  their  cash  flow 
burdens  and  thus  provides  an  oCEsetting 
benefit  We  also  adopt  a  rule  herein  to 
provide  contributon,  including  small 
entities,  a  reasonable  opportunity  to 
respond  to  the  billing  change. 

IV.  Ordering  Clauaea 

10.  Accordingly,  It  is  ordered  that, 
pursuant  to  the  authority  contained  in 
sections  1-4.  201-205,  254.  and  405  of 
the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  151-154,  201-205, 
254,  and  405,  §  1.108  of  the 
Commission's  rules,  47  CFR  1.108,  and 
section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  this  Order 
is  adopted,  efiiective  30  days  from 
publication  of  the  text  in  the  Federal 


1 1 .  A  IS  further  ordered  that  part  54 
of  the  Commission's  rules,  47  CFR 
54.709,  is  amended,  effective  January  9, 
1998. 

List  of  Subjects  in  47  CFR  Part  M 

Communications  common  carrien. 
Health  focilities.  Libraries,  Reporting 
and  recordkeeping  requirements. 
Schools,  Telecommunications. 
Telephone. 
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ConuBunicalion>  CommlMion. 


Socratofy. 
tale 


Part  54  of  title  47  of  the  Coda  of 
Fadaral  Regiilatioju  is  amandad  aa 
follows: 

PART  54-AINIVER8AL  SERVICE 

1.  The  audiority  citation  for  part  54 
continuaa  to  read  as  foUows: 


Aatharily:  47  U.S.C.  1. 4(i).  201.  205.  214. 
and  254  unlaM  othOTwiM  noted. 

2.  Section  54.700  is  amended  by 
revising  paragraph  (a)(4)  and  adding  a 
new  paragraph  (a)(5)  to  read  as  follows: 

|S4.70t 


(a)  •   '   • 

(4)  For  each  quarter,  the 
Administrator  shall  bill  contributors 


monthly  and  require  payment  of 
contributions  in  equal  monthly 
installments. 

(5)  The  Administrator  shall  not 
require  contributors  to  make  fxayments 
pursuant  to  the  universal  service 
mechanisms  set  forth  in  47  U.S.C  254 
prior  to  February  190S. 

[PR  Dec.  t7-S2178  Pttad  12-e-e7: 8:45  am) 
ioooitns-t»^ 
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This  section  o(  the  FEDERAL  REGISTER 
contains  notices  to  ttie  put>ttc  o(  the  proposed 
issuence  o(  rules  and  regulations.  The 
purpose  of  theae  notices  is  to  give  inlerestad 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  the  find 
rules. 


NUCLEAR  REGULATORY 


10CFRPart40 


[Docket  No.  PRM-40-2q 


Of 

PMMon  for  RulemaUng 

AOCNCY:  Nudeer  Regulatory 
Commission. 

ACTION:  Petition  for  rulemaking:  notice 
of  receipt 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRG)  is  publishing  for 
public  comment  a  notice  of  receipt  of  a 
petition  for  rulemaking,  dated  July  17. 
1997.  which  was  filed  with  the 
Commission  by  Chromalloy  Tallahassee. 
The  petition  vras  doduted  by  the  NRC 
on  September  11, 1997,  and  has  been 
assi^ed  Docket  No.  PRM-^0-26.  The 
petitioner  requests  that  the  NRC  amend 
its  licensing  exemptions  to  establish  an 
exemption  from  licensing  requirements 
to  include  the  MlAl  Battle  Tank  Engine 
ACT  1500  whidf  contains  nickel- 
thorium. 

DATES:  Submit  comments  by  February 
23, 1998.  Comments  received  after  tids 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
AODRESSCS:  Submit  written  ccmunents 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Stafi. 
Hand  deliver  comments  to:  11555 
Rockville  Pike.  Rockville,  Maryland, 
between  7:45  a.m.  and  4:15  pjn.  Federal 
workdays. 

For  a  copy  of  the  petition,  write  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  OCBce  of 
Adminiatration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

The  petition  and  copies  of  comments 
received  may  be  inspected  and  copied 
for  a  foe  at  the  NRC  Public  Document 


Room.  2120  L  Street.  NW.  (Lower 
Level).  Washington.  DC 

FOR  FURTHER  MFORMATKM  CONTACT: 
David  L.  Meyer.  Chief,  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Niiclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001,  Telephone:  301-415-7162  or  Toll 
Free:  800-368-5642. 

SUPPLBKNTARY  MFORMATKM: 
The  Petitioner 

The  petitioner.  Chromalloy 
Tallahaasee  (Chromalloy)  is  a  Federal 
Aviation  Administration  approved 
Overhaul  ft  Repair  facility  located  in 
Florida,  which  is  an  NRC  Agreement 
State.  Chromalloy  overhauls  and  repairs 
|et  engine  combustors.  one  of  which  has 
a  component,  specifically  the  JTOD  jet 
engine,  that  folU  under  the  exemption 
from  licensing  found  in  10  CFR 
40.13(cX8).  as  adopted  by  the  State  of 
Florida  at  Subsection  lOD-91. 302(3)  of 
the  Florida  Administrative  Code. 

Backgroimd 

The  petitioner  is  interested  in 
developing  a  repair  for  the  MlAl 
ABRAMS  Main  Battie  Tank.  The  MlAl 
ABRAMS  Main  BatUe  Tank  is  driven  by 
the  ACT  1500  Gas  Turbine  Engine.  The 
hot  section  or  combustor  of  the  ACT 
1500  is  made  up  of  15  splash  rings  and 
15  fiiel  nozxles  all  of  which  are  nickel- 
thoria  alloy.  The  thorium  content  of  the 
nickel-thoria  alloy  in  the  splash  rings 
and  foel  nozzles  contain  less  than  2% 
by  weight  and  the  thorium  is  dispersed 
in  the  nickel-thoria  alloy  in  the  form  of 
finely  divided  thoria  (thoriiun  dioxide). 
The  petitioner  stated  that  the  splash 
rings  and  the  fuel  nozzles  meet  all  the 
technical  requirements  of  the  current 
exemption,  except  that  the  exemption  is 
limited  to  finished  aircraft  engine  parts. 

The  NRCs  current  regulations  state: 
f4ai3    Unimportant  qmntWea  of  eource 
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(c)  Any  person  is  exempt  bam  the 
regulation  in  this  part  and  from  the 
requirements  for  a  license  set  forth  in  section 
62  of  the  Act  to  the  extent  tliat  such  penon 
receives,  possesses,  uses,  or  tiansCsis: 

(8)  Thorium  mnt«iM.i  in  any  finished 
aircraft  engine  part  containing  nickel-tlioria 
alloy.  Pnvidad,  That: 


(i)  The  thorium  is  dispemd  in  tiM  nirW 
thoria  alloy  in  the  form  of  finely  divided 
thoria  (thanrium  dioxide);  and 

(ii)  The  thorium  content  in  tlie  nickel- 
thoria  alloy  does  not  exceed  4  percent  by 
weight 


TheMitioii 

The  petitioner  requests  that  the  NRC 
amend  its  regulations  in  §  40.13(cX8)  to 
establish  an  exemption  frtim  licensing 
requirements  to  include  the  MlAl 
Battie  Tank  Engine  ACT  1500  which 
contains  nickel-thorium. 

Because  the  petitioner  is  located  in  an 
NRC  Agreement  State,  it  requested  that 
the  Florida  Department  of  Healtix  gruit 
an  interpretation  of  the  current 
exemption  to  include  the  MlAl 
ABRAMS  Main  Battie  Tank  Engine.  The 
petitioner  stated  that  the  Florida 
Department  of  Health  would  not  grant 
its  request  and  advised  the  petitioner 
that  Florida  Department  of  Health  was 
tmder  the  impression  that  the  NRC  was 
reevaluating  the  NRCs  position  on  the 
nickel-thorium  exempticm. 

In  support  of  its  petition,  Chromalloy 
has  referenced  a  petition  for  rulemaking 
submitted  to  the  NRC  by  E.  I.  du  Pont 
de  Nemours  ft  Company  (PRM-40-6) 
dated  February  13, 1963,  that  requested 
the  Commission's  regulations  be 
amended  to  establish  an  exemption 
frova  licensing  requirements  for  persons 
receiving,  posses.<:ing,  using,  transferring 
or  importing  into  the  United  States  any 
finished  products  or  part  Cabricated  of. 
or  containing  nickel-thorium  alloys 
containing  up  to  4  percent  thorium  by 
weight  The  petitioner  pointed  out  that 
the  NRCs  respmnse  had  been: 

The  Commission  has  found  that  tlie 
possession  and  use  in  the  United  States  of 
thorium  contained  in  thorium  metal  alloys  in 
wliich  tlie  thorium  does  not  exceed  4  percent 
by.  weight  is  not  of  significance  to  the 
common  defense  and  seciuity,  and  that  such 
activities  can  be  conducted  without 
unreasoiuble  hazard  to  life  or  property. 

The  proposed  exemption  was  for  '''any 
finished  product  or  part;"  nowhere  in 
PRM-40-^  do  the  words  "aircraft 
eiudne  parts"  appear. 

The  petitioner  stated  that  the  final 
exemption  was  not  published  imtil 
November  18, 1967  (32  FR  15872)  and 
that  the  expression  "jet  aircraft  raginea" 
is  mentioiMd  for  the  first  time  in  that 
notice. 

After  considting  with  the  NRC,  die 
petitioner  believes  that  the  rruiterial 
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uied  for  tbs  «xp«riiiMntal  tast  lot  th« 
Baal  axemptkm  must  hav«  bMB  fron  )M 
ifcomft  rnigtnw.  which  aA  thto  atay  In 
th*  davalopoMnl  and  an  of  nickel- 
thofte  coBBponaats  in  aagteas  wraa  tlie 
only  ■pplication.  This  is  pouibly  tha 
laaaoB  tmat  tha  exemption  •pacinaa  only 
)M  ^icraft  engines.  Th9  Ml  Al  Battle 
Tank  Engine  ACT  1500  was  not 
devalopMl  until  after  1967.  The  MlAl 
Battle  Tank  Engine  ACT  1500  contains 
the  same  nickeT-thoria  aUoy  as  b 
contained  in  the  |T90  jat  angiiia.  Tba 
lao  has  pointed  out  that  the 
in  tha  M1A1  Battle  Tank 
I  ACT  1500  would  pnxluce  the 
_        I  raaults  if  put  to  tha  same 
axparinwmtal  taats  tha  Commission 
conducted  in  1963-1967. 

In  support  it  its  petition,  Chromalloy 
assarts  that  the  NRC  oaoaldMs  that  jet 
sinamft  engine  products  are  not 
intended  for  public  use.  and  cites  a 
Federal  *^g*«*— •  notice  published  by 
the  Atomic  Energy  Commission  on 
November  18. 1967  (32  FR  15872)  aa  a 
basis  for  this  assertion: 


ACnOH:  Rulemaking  petition:  notice  of 
availability. 


The  Commisaioo  coasidns  that  Wnished 
aimaft  angiiM  parts  reKaiaina  ntrfcel-thoria 
alloy  ara  not  products  iataadsa  lor  use  by  ths 
eniOTal  public  within  the  pm>law  of 
i  150.1S(a)(S)  of  10  CFR  Put  150. 
"Exampliona  and  Continued  Regulatory 
Aulhoclty  Id  Agwamant  Suta*  Uadar  Sactioa 
S74.**  AsoofdiBgly.  lbs  transfer  of  poaaanton 
er  oontrol  of  nich  finisliad  aircraft  angina 
parts  in  Agraament  Stataa  by  tlie 
auinaiwturar.  procaasor.  or  producer  wfould 
not  ba  ragulatod  by  tba  Commiasioa 

Finally,  the  petitloaar  aaaarts  that  if 
the  Commiasion  doea  not  view  the 
preeence  of  nickel-thoria  in  )et  aircraft 
engines  to  be  unsafe  to  the  public,  then 
the  piaeeoce  of  nickei-thoria  in  tank 

Slnaa  ahould  be  reviewed  in  the  same 
t  because  the  public's  expoauie  to 
bettle  tank  enginea  la  far  less  than  tha 
public's  exposure  to  aircraft  enginaa. 
Therefore,  the  petitioner  believes  that 
the  exemption  must  apply  to  both  the 
JTOOalccraft  and  the  MlAl  ACT  1500 
battle  lank  gas  turbine  engine. 

Dated  at  Rockvilla.  Maryland,  thia  3rd  day 
afPacawbsr.  1997. 

For  tba  Nodaar  Regulatory  Commiaaion 
JabaCHeylB. 

Statfaty  of  the  Commitsion. 

(FR  Doc.  07-32273  Filed  12-9-97: 8:45  am] 


FEDERAL  ELECTION  COMMISSION 
INelloe  1M7-17] 

11  CFR  Part  114 

Quaimad  Nonproflt  CorporaUona 
AQMCV:  Federal  Elkrtion  Commission. 


On  November  17, 1997,  the 
Commission  received  a  Petition  for 
Rulemaking  from  the  James  Madison 
Center  for  Free  Speech  urging  the 
Commission  to  bosin  a  rulemaking 
proceeding  to  conrorm  portions  of  its 
regulations  to  a  decision  of  the  United 
States  Court  of  Appeals  for  the  Eighth 
Circuit.  Theae  regulations  set  forth  the 
scope  of  the  exemption  from  the 
prohibition  on  corporate  independent 
expenditures  for  a  narrow  class  of  non- 
profit ideological  corporations.  The 
petition  is  available  for  inspection  in  the 
Commission's  Public  Records  OfBce. 
OATIS:  Statements  in  support  of  or  in 
opposition  to  the  petition  must  be  filed 
on  or  before  January  23,  1998. 
ADOWmci:  All  comments  should  be 
addraaaed  to  Susan  E.  Propper, 
Aaaiatant  General  Counsel,  and  muat  be 
submitted  in  either  written  or  electronic 
form.  Written  comments  should  be  sent 
to  the  Federal  Election  Commission,  909 
E  Street.  N.W.,  Waahington,  DC  20463. 
Faxed  comments  should  be  sent  to  (202) 
219-3923.  with  printed  copy  follow  up. 
Electronic  mail  comments  should  be 
sent  to  qncpetition9fec.gov. 
Commenters  sending  comments  by 
electronic  mail  should  include  their  fiill 
name  and  poatal  service  address  within 
dw  text  of  their  comments.  Electronic 
mail  comments  that  do  not  contain  the 
full  name,  electronic  mail  addreas  and 
poatal  service  addreas  of  the  commenter 
will  not  be  considered. 
FOfI  RmTHOI  HntmAVOH  OONTACr:  Ma. 
Susan  E.  Propper.  Assistant  General 
Coimsel.  or  Paul  Sanford.  Staff 
Attorney.  999  E  Street.  N.W., 
Washington.  D.C  20463.  (202)  219-3690 
or  (800) 424-9530. 

wuFPiamaMn  mfonmation:  On 
November  17,  1997,  the  Commission 
received  a  Petition  for  Rulemaking  from 
the  James  Madiaon  Center  for  Free 
Speech  requesting  that  the  Commission 
institute  a  rulemaking  proceeding  to 
confwm  its  regulatioiu  at  1 1  CFR  114.10 
to  the  decision  of  the  United  Sutes 
Court  of  Appeals  for  the  Eighth  Circuit 
in  Minnetota  Gtiiens  Concerned  for 
Life  V.  Federal  Ejection  Coaunission. 
113  F.3d  129  (8th  Cir.  1997).  Theae 
regulations  describe  s  category  of 
nonprofit  corporations  that  are  exempt 
from  the  prohibition  on  independent 
expenditurea  in  2  U.S.C  §  441b.  See 
o/ao  11  CFR  114.2. 

Copiea  of  tha  petition  are  available  for 
public  inspection  in  the  Commission's 
Public  Records  Office.  999  E  Street. 
N.W.,  Washington,  DC  20463,  Monday 
through  Friday  between  the  hours  of 


9:00  a.m.  and  5:00  pjn.  Copiea  of  the 
petition  can  also  be  obtained  at  any  time 
of  the  day  and  week  from  the 
Commission's  home  page  at 
wMrw.fec.gov.  or  from  the  Commission's 
FAXline  service.  To  obtain  copies  of  the 
petition  from  FAXline,  dial  (202)  501- 
3413  and  follow  the  FAXline  service 
instructions.  Request  document  #233  to 
receive  the  petition. 

Members  of  the  public  are  invited  to 
comment  on  the  petition.  All  statements 
in  support  of  or  in  opposition  to  the 
petition  should  be  addraaaed  to  Suaan  E. 
Propper,  Assistant  General  Counael,  and 
must  be  submitted  in  either  written  or 
electronic  form.  Written  comments 
should  be  sent  to  the  Commission's 
poatal  service  addreas:  Federal  Election 
Commission,  909  E  Street,  N.W.. 
Waahington.  DC  20463.  Faxed 
comments  shotild  be  sent  to  (202)  219- 
3923.  Commenters  submitting  faxed 
comments  should  also  submit  a  printed 
copy  to  the  Comhiission's  poatal  service 
addreas  to  ensure  legibility.  Comments 
may  also  be  sent  by  electronic  mail  to 
qncpetition9fec.gov.  Commenters 
sending  conunents  by  electronic  mall 
should  include  their  full  name, 
electronic  mail  addieaa  and  poatal 
service  addreas  within  the  text  of  their 
comments.  Electronic  mail  commenta 
that  do  not  contain  the  full  name, 
electronic  mail  addreas  and  postal 
service  addreas  of  the  conunenter  will 
not  be  considered.  All  commenta, 
regardless  of  form,  must  be  submitted  by 
January  23. 1998. 

Consideration  of  the  merits  of  the 
petition  will  be  deferred  until  the  cloae 
of  the  comment  period.  If  the 
Conunission  decides  that  the  petition 
has  merit,  it  may  begin  a  rulemaking 
proceeding.  Any  subsequent  action 
taken  by  the  Commission  will  be 
announced  in  the  Federal  Roister. 

Dated:  DacembOT  S.  1997. 
John  Warrao  McGany. 
Chauman,  Federal  Election  Coaunission. 
[PR  Doc  97-32287  Piled  12-9-^)7:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
FadMai  Aviation  Admlniatiation 

14  CFR  Part  71 

lAlrapaee  Docket  No.  97-AEA>4^ 

Propoaad  Amandmant  to  Ctaaa  E 
Airapaoa;  Ravanawood,  WV 

MBtCI:  Federal  Aviation 
AdminUtration  (FAA),  DOT. 

ACTION:  Notice  of  propoeed  rulemaking. 
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f:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Ravenswood,  WV.  The  development  of 
new  Standard  Instrument  Approach 
Procedures  (SIAP)  besed  on  the  Global 
Positioning  System  (GPS)  at  Jackson- 
County  Airport  has  made  this  proposal 
necessary.  Additional  controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  acconunodate  the  SIAPs  and 
for  Instrument  Flight  Rules  (IFR) 
operations  at  the  airport. 
DATES:  Comments  must  be  received  on 
or  before  January  9, 1998. 
ADDRESSES:  Send  conunents  on  the 
proposal  in  triplicate  to:  Manager, 
Ainpace  Branch,  AEA-620,  Docket  No. 
97-AEA-44,  F.A-A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
Int'l  Air^irt,  Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
AEA-7,  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
Intnnational  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hoxirs 
in  the  Ainpace  Branch,  AEA-520, 
F.A.A.  Eastom  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
RM  RNtTHER  MFOMIATION  OONTACT: 
Mr.  Francis  T.  Jordan.  Jr.,  Ainpace 
Specialist,  Airspace  Branch,  AEA-520, 
FA.A.  Eastern  Region,  Federal  Building 
•111.  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430; 
telephone:  (718)  553-4521. 

SUPPLEMENTARY  MFOfWATlON: 

Commenta  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  aigtmients  as  they  may  desire. 
Comments  that  provide  the  fectual  basis 
supporting  the  views  tmd  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  asp>ects  of  the 
proposal.  Communications  should 
identify  the  ainpace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenten  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  sulHnit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Ainpace  Docket  No.  97- 
AEA-44.  "  The  postcard  will  be  date/ 
time  stamf>ed  and  rettirned  to  the 
commenter.  All  communications 


received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  dockeL 

Availability  of  NPRMs 

Any  person  may  (4>tain  a  copy  of  dxis 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  F.A.A. 
Eastern  Region,  Federal  Building  #111, 
John  F.  Kennedy  International  Airport. 
Jamaica,  NY  11430.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futare 
NPRMs  should  also  request  a  copy  of 
Advisory  Circtilar  No.  11-2A,  which 
describm  the  application  procedure. 

ThePropoaal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  amend 
the  Class  E  ainpace  area  at 
Ravenswood,  WV.  A  OPS  Runway 
(RWY)  22  SL\P,  and  a  GPS  RWY  4  SIAP 
have  bean  developed  for  the  Jackson 
County  Airport  Additional  controlled 
ainpace  extending  upward  from  700 
feet  AGL  is  needed  to  accommodate  the 
SIAPs  and  for  IFR  operations  at  the 
airport  Class  E  airspace  designations  for 
ainpace  areas  extending  upward  from 
700  feet  or  more  above  the  surfece  are 
published  in  Paragraph  6005  .of  FAA 
Ordv  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  ainpace 
designation  listed  in  this  document 
would  be  published  subsequentiy  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  rwulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regiuatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 


would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  SubfBcts  fai  14  CFR  Fait  71 

Ainpace,  Incorporation  by  reference. 
Navigation  (air). 

Thn  rrnpnaiiil  rt  imiiMhiMiBi 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDEPI 

1.  The  audiority  citation  for  Part  71 
continues  to  reed  as  follows: 

Aatherttr49  U.S.C  106(g).  40103,  40120; 
EG.  10854:  24  FR  9565, 3  CFR.  1959-1963 
Comp.,  p.  389. 

f71.1    [Amended) 

2.  Tlie  incorporation  by  reference  in 
^4  CFR  71.1  of  Federal  Aviation 

Administration  Order  7400.9E,  Ainpace 
Designations  and  Reporting  Points, 
dated  Septen^ier  10. 1997,  and  effective 
September  16, 1997,  is  amended  as 
folloMTs: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  ^et  or  more 
above  the  surface  of  the  earth. 


AEAWVES    MaiaiMaruuJ.WVfKiihail 

Jackson  County  Airport,  Ravancwood,  WV 
OaL  38»55'47TiI..  kmg.  81*49'10"W.) 
That  aiiapace  extending  upiward  from  TtX) 
feet  above  the  sur&ce  widiin  a  11 -mile  radius 
of  Jackson  County  Airport,  excluding  tliat 
portion  that  coincides  witii  the  l>oint 
Pleasant  WV.  and  GalUpolit.  OH.  Class  E 
airapaca  areas. 

laauad  in  Jamaica,  Naw  Yoric.  on  NovamiMr 
19. 1997. 

laiMatLBKUaa, 

Acting  ManagfiT,  Air  Traffic  Division,  Eastern 
Region. 

[FR  Doc.  97-32349  Filed  12-0-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fadaiai  Aviation  Administration 

l4CFRPart71 

(Airapaoe  Deckel  Na  tr-AQL-Sl] 

Propoaad  Establishmant  of  Claas  E 
Airapaca;  Friandahip  (Adama).  Wl 

AQBICV:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  ainpace  at  Friendship 
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(Adams),  W1.  A  Clobd  PcMitioning 
Syttam  (GPS)  Standard  Iiutniment 
AMfoach  Procedure  (SLAP)  to  Runway 
33  ha*  been  developed  for  Adams 
County  Legion  Field  Airport.  Controlled 
ainpece  extending  upward  trom  700  to 
1200  fset  above  ground  level  (ACL) 
within  a  g.4-mile  radliu  of  the  airport  is 
needed  to  contain  aircraft  a^t^mring  the 
approach. 

OATtt:  Comments  must  be  received  on 
or  before  January  12. 1998. 
ABMIMm:  Send  comments  on  the 
propoeal  in  triplicate  to:  Federal 
Aviation  Administretion,  Office  of  the 
Assistant  Chief  Counsel.  AGL-7,  Rules 
Docket  No.  97-AGL-51.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Adminietratton.  2300  East  Devon 
AeeoM.  Des  Plaines.  Illinois.  An 
iafonnal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division.  Operations  Branch. 
Federal  Aviation  Admiaistration.  2300 
East  Devon  Avenue.  Des  Plainea, 

Ulinois.  

FOM  nWTMOl  MRMMATION  OONTACT: 
Micbell  M.  Behm.  Air  Traffic  Division. 
Airspace  Branch.  AGL-520.  PedenI 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
80018.  telephone  (847)  294-7568. 

•tiPPLaffNTARY  arowMATiow: 
Invited 


Intarasted  parties  aie  invited  to 
paitidpate  in  this  ptppoeed  rulemaking 
by  submitting  ndh  writtao  data,  views, 
or  argumenu  as  they  may  deaire. 
Comments  that  provide  \he  Csctual  basis 
supporting  the  views  and  suggestions 
Meaented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeroiuiutical.  economic, 
environmental,  and  energy -related 
aspecta  of  the  propoeal. 
Ccnununications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addiaaaed. 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Ck>mments  to  Airspece  Docket  No.  97- 
AGL-S1."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
conunenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  conunents  will  be 
considered  before  taking  action  on  the 


proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Dodcet.  FAA. 
Great  Lalws  Region.  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

AvaUabiUty  of  NPKM*r 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  A£Eairs.  Attention:  Public  hiquiry 
Center,  APA-230.  800  Independence 
Avenue.  S.W..  Washington.  DC  20591. 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
^notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

ThePieiieial 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  ainpece  at  FHendAip 
(Adams),  WI,  to  accommodate  aircraft 
executing  the  GPS  Runway  33  SLAP  for 
Adams  County  Legion  Field  Airport. 
Controlled  airepece  extending  upward 
from  700  to  T200  feet  AGL  within  a  9.4 
mile  radius  is  needed  to  contain  aircraft 
executing  the  approach.  The  area  would 
be  depicted  on  appropriate  aeronautical 
charts.  Class  E  airepece  designations  for 
ainpece  areas  extending  upward  from 
700  foet  or  more  above  the  sur&ce  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9E.  dated  September 
10.  1997.  and  effective  September  16. 
1997,  which  is  incorporated  by 
rafstencein  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  nas  determined  tliat  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation(l)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
regulatory  Policies  and  Procedures  (44 
PR  11034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  ef  a 
Regulatory  Evaluation  as  the  anticipated 
impect  is  so  minimal.  Since  this  is  a 


routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  thf  Regulatory 
Flexibility  Act. 

Liil  of  Sah^BCti  in  14  CFR  Part  71 

Ainpece,  Incorporation  by  reference. 
Navigation  (air). 


Accordingly,  pursuant  to  the 
authorify  delegated  to  me.  the  Federal 
Aviation  Administration  proposes  to 
anHod  14  CFR  part  71  as  foUowa: 

PART  71-OE8IQNATK)N  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  0.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POMTS 

1.  The  authorify  citation  for  part  71 
continues  to  read  as  follows: 

Aatkority.  40  U.S.C  10e(g).  40103,  40113. 
40120;  KJX  10854.  24  PR  8S6S.  3  CFR.  1950- 
1063  Comp..  p.  380. 

fn.l    (Amended) 

2.  The  incorporation  by  reference  ih 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.^.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1B07,  and  effisctive 
September  16. 1997.  is  amended  as 
follows: 

Paragraph  6005  dam  B  Ainpoce  Anaa 
Extending  Upward  from  700  /iw<  Or  More 
Above  the  Surface  of  the  Earth 


AGLW1B8 


(AdaM).WI(Newl 

Adams  County  Legion  Field  Airport.  WI 
(lat  43*5r40"N.  long.  89'47'17"W) 

That  aiispsos  extending  upward  from  TtW 
feet  above  the  naftce  within  ■  9.4-mile 
rsdiui  of  the  Adams  County  Legion  Field 
Airport,  axciuding  that  portion  witliin  tlis 
Necsdah.  WI.  and  New  Lisbon.  WI.  Class  B 
•inpacs  areas. 
•     •     •     •     • 

Issued  in  Dss  Plainss,  Qlinois  on  November 
12, 1007. 

Davy  B.  lehaeae. 

AstiMtant  kianager,  Air  Traffic  DMaion. 
|FR  Doc.  07-32350  Filed  12-0-07;  8AS  am] 
oooa  4Sie-is-M 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Eoenomlc  Analysis 

ISCFRPartSOe 
r'  P0Gl(etNe.9711ia288-72t6-m] 
RMOatl-AASI 

Dlfsct  Invastmant  Surveys.  RalalfiQ 
EMtnfMion  Laval  for  T«K>  Survaya  of 
Fwalgn  Olract  Invaatmant  In  Iha  UnMad 


AOBICY:  Bureau  of  Economic  Analjrsis, 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  sets  forth 
proposed  rules  to  amend  15  CFR  806.15 
by  raising  the  exemption  level  for 
reporting  in  two  surveys  of  foreign 
direct  investment  in  the  United  States: 
raise  the  exemption  level  for  Forms  BE- 
605  and  BE-OOS  Bank  to  $30  million 
from  $20  milUon:  and  raise  the 
exemption  level  for  Forms  BE-13  and 
BE-14  to  $3  million  from  $1  million. 
The  purpose  of  these  changes  is  to 
bring  the  surveys  into  conformity  with 
the  proposed  design  of  the  BE-12, 
Benchmark  Survey  of  Foreign  Direct 
Investment  in  the  United  States — 1997. 
It  is  expected  that  the  changes  will 
effect  a  reduction  in  the  number  of 
reports  filed  by  U.S.  affiliates  of  foreign 
persons  and  thereby  reduce  reporting 
burden.  BEA  is  proposing  other  changes 
to  the  surveys  that  do  not  require  a 
change  in  iha  rule,  and  that  may 
increese  the  reporting  burden  slighUy 
for  the  BE-605  survey,  ther^y  ofiEsetting 
a  portion  of  the  reduction  in  burden  that 
results  from  raising  the  exemption  level. 
DATES:  Comments  on  the  proposed  rules 
will  receive  consideration  if  submitted 
in  writing  on  or  liefore  January  26, 1998. 
AOORESSeS:  Comments  may  be  mailed  to 
the  Office  of  the  Chief,  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington.  DC  20230,  or 
hand  delivered  to  Room  M-lOO,  1441  L 
Street  NW.,  Washington,  DC  20005. 
Comments  received  will  be  available  for 
public  inspection  in  Room  7006, 1441  L 
Street  NW.,  between  8:30  a.m.  and  4:30 
pan.,  Monday  through  Friday. 
FOR  RIRTNCR  ilFORMATION  OONTACT: 
R.  David  Belli,  Chief.  International 
Investment  Division  (BE-50).  Bureau  of 
Economic  Analysis.  U.S.  Departmoit  of  . 
Commerce.  Washington,  DC  20230; 
phone  202-60&-9800. 
SUPPLEMENTARY  ■»)RMATKM:  The  two 
surveys  afiected  by  these  changes  are 
part  of  the  Bureau  of  Economic  Analysis 
(BEA)  data  collection  prt>gram  for 
foreign  direct  investment  in  th  J  United 


States.  The  surveys,  the  BE-605, 
Transactions  of  U.S.  Affiliate,  Except  a 
U.S.  Banking  Affiliate,  with  Foreign 
Parent,  together  with  the  BE-605  Bank, 
Transactions  of  U.S.  Banking  Affiliate 
with  Foreign  Parent,  and  the  BE-13, 
Initial  Report  on  a  Foreign  Paeon's 
Direct  or  Indirect  Acquisition. 
Establishment,  or  Purchase  of  the 
Operating  Assets,  of  a  U.S.  Business 
Enterprise,  Incltiding  Real  Estate, 
together  with  BE-14,  Report  by  a  U.S. 
Person  Who  Assists  or  Intervenes  in  the 
Acquisition  of  a  U.S.  Business 
Enterprise  by,  or  Who  Enten  Into  a  Joint 
Venture  with,  a  Foreign  Person,  are 
mandatory  and  are  conducted  pursuant 
to  the  International  Investment  and 
Trade  in  Services  Survey  Act  (22  U.S.C 
3101-3108,  as  amended). 

The  proposed  changes  will  bring 
reporting  by  U.S.  affiliates  on  the  BE- 
605  quarterly  survey,  the  fint  of  the  two 
siirveys,  into  conformity  with  their 
reporting  on  the  proposed  BE-12, 
Benchmark  Survey  of  Foreign  Direct 
Investment  in  the  United  Stetes — 1997. 
The  BE-12  is  BEA's  quinqueimial 
census  of  foreign  direct  investment  in 
the  United  States;  it  collects  annual  date 
and  is  intended  to  cover  the  universe  of 
U.S.  affiliates.  (A  U.S.  affiliate  is  a  U.S. 
business  enterprise  in  wliich  a  foreign 
person  owns  or  consols  ten  percent  or 
more  of  the  voting  stock,  or  an 
equivalent  interest  in  an  unincorporated 
business  enterprise.)  The  BE-605  is  a 
sample  survey  covering  only  larger  U.S. 
affiliates.  The  sample  date  reported  in 
the  BE-605  survey  will  be  linked  to  date 
from  the  BE-12  benchmark  survey  in 
order  to  derive  universe  estimates  by 
quarter  for  benchmark  and 
nonbenchmark  yean.  Under  this 
proposed  rule,  the  exemption  level  for 
the  BE-605  survey  will  be  raised  from 
more  than  $20  million  to  more  than  $30 
million  of  assete,  sales,  or  net  income. 
The  propoeed  level  of  $30  million  is  the 
same  as  that  proposed  to  be  used  in  the 
BE-12  Benchmark  Survey  of  Foreign 
Direct  Investment  in  the  United  Stetes — 
1997,  to  determine  whether  reporting 
companies  are  required  to  provide 
similar  balance  of  peyments  date  on  the 
BE-12(SF)  short  form.  Below  the  $30 
million  threshold,  companies  reporting 
on  the  BE-12  do  not  provide  these  date. 

In  addition  to  raising  the  exemption 
level,  BEA  is  proposing  one  other 
change  to  the  BE-605  survey  form. 
Specifically,  it  is  proposing  that  trade  in 
services  between  U.S.  affiliates  and  their 
foreign  parents  be  reported  once  each 
year  by  t]rpe  of  service,  similar  to 
reporting  on  the  propoeed  BE-12 
benchmark  survey.  This  change  is 
necessary  to  bring  the  date  collected  on 
foreign  direct  investment  in  the  United 


Stetes  into  conformity  with  those 
collected  on  U.S.  direct  investment 
abroad  date  and  also  with  current 
international  guidelines  for  the 
compilation  of  balance  of  payments 
accounts.  Currentiy  BEA  can  only 
provide  detail  by  type  of  service  for 
unaffiliated,  but  not  affiliated, 
transactions  for  foreign  direct 
investment  in  the  United  States. 
However,  this  addition  does  not  require 
a  rule  change  and  is  indicated  here  only 
for  information.  The  revised  BE-605 
and  BE-605  Bank  forms  would  be 
required  to  be  filed  beginning  with  the 
report  for  die  fint  calendar  quarter  oi 
1998. 

For  the  BE-605  survey,  an  iiuaease  in 
the  reporting  burden  due  to  adding  the 
requirement  to  provide  information  on 
services  transactions  by  type  of  service 
has  been  kept  to  a  nuinimnnn  by 
requesting  that  the  added  information 
be  reported  only  once  each  year.  Many 
respondente  do  not  have  transactions  in 
services  and  will  not  have  to  file  the 
added  information;  those  that  do  will 
only  be  required  to  provide  it  once  each 
year,  along  with  other  date  that  are 
already  required  to  be  filed  annually 
following  the  end  of  their  fiscal  year.  In 
order  to  allow  for  respondents'  review 
of  the  additional  instructions  and  the 
provision  of  the  information  that  will  be 
required  only  on  an  annual  basis,  the 
average  burden  was  increased  by  one- 
fourth  of  an  hour  (1  hour  for  one  of  the 
four  quarten  for  which  reports  will  be 
filed).  The  reporting  ciumges  will  only 
afiect  the  BE-605  and  not  the  BE-605 
Bank  form  and  are  the  minimnip 
necessary  to  maintain  consistency  with 
the  benchmark  survey.  However, 
because  of  raising  the  reporting 
threshold  to  $30  million  from  $20 
million,  BEA  estimates  that  650 
companies,  or  14  percent  of  potential 
respondente,  will  drop  out  of  the 
reporting  sample,  thus  reducing  the 
increased  burden  associated  with 
reporting  services  transactions  by  type. 

The  second  of  the  two  surveys 
affected  by  these  rules  changes  is  the 
BE-13  new  investment  survey.  In  the 
proposed  1997  BE-12  benchmark 
survey,  the  reporting  threshold  is  raised 
to  over  $3  million  from  over  $1  million 
of  assets,  sales,  or  net  income  in  the 
previous  benchmark  survey. 
Accordingly,  BEA  proposes  to  raise  the 
threshold  for  reporting  om  the  BE-13 
new  investment  survey  (meesured  by 
the  acquired  or  esteblisbed  U.S. 
company's  total  assets)  to  $3  million  to 
correspond  to  the  initial  reporting  level 
on  the  BE-12.  For  both  surveys,  the  BE- 
13  and  BE-12,  only  an  exemption  claim 
must  be  filed  for  companies  below  the 
$3  ""niinn  level,  thereby  reducing 
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respondent  burden  for  small  companies. 
A  concomitant  requirement  on  the  BE- 

13  that  a  report  be  Rled  for  all 
acquisitions  of  200  or  more  acres  of  U.S. 
land  will  not  be  changed.  The 
exemption  level  tat  the  related  form  BE- 

14  also  is  raised  to  correspond  to  the 
new  $3  million  threshold  for  the  BE-13. 

To  maintain  consistency  with  the 
benchmark  survey.  BEA  also  proposes 
to  base  the  industry  coding  system  used 
on  the  BE-13  on  the  new  North 
American  Industry  Classification 
System  (NAICS)  in  place  of  the  current 
system,  which  is  based  on  the  U.S. 
Standard  Industrial  Classification 
Sjrstem.  However,  this  modification 
does  not  require  a  rule  change  and 
thafdwe  is  not  reflected  in  Oiis 
propo— d  rule.  The  revised  BE-13  and 
BE-14  report  forms  would  be  required 
to  be  filed  for  reports  covering  1998 
transactions. 

The  change  in  the  basis  for  industry 
coding  should  not  affect  the  average 
reporting  burden  for  the  BE-13  new 
investment  survey.  However,  BEA 
estimates  that  300  potential  respondents 
to  the  survey  will  not  be  required  to  file 
in  the  survey  because  of  raising  the 
reporting  threshold  to  $3  million  from 
Si  million.  This  represents  a  20  percent 
decfe—e  in  the  estimated  number  of 
reporters  that  would  otherwise  be 
lemiired  to  report  in  the  survey. 

A  copy  of  the  proposed  survey  forms 
may  be  obtained  from:  Chief,  Direct 
Investment  in  the  United  States  Branch, 
International  Investment  Division,  BE- 
49,  Bureau  of  Economic  Analysis,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  phone  (202) 606-5577. 


I  Order  12612 

These  proposed  rules  do  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
12612. 


iOrderl2M« 

These  proposed  rules  have  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Pspenewk  ledirtioii  Act 

These  proposed  rules  contain  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act. 
The  collection  of  information 
requirement  contained  in  the  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3507  of  the  Paperwork 
Reduction  Act. 

Notwithstanding  any  other  provisions 
of  the  law.  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  &ilura  to  comply 


with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act.  unless  that  collection 
displa3r8  a  currentiy  valid  Office  of 
Management  and  Budget  Control 
Number. 

Public  reporting  burden  fbr  the  BE- 
605  collection  of  information  is 
estimated  to  vary  frtim  */^  hour  to  4 
hours  per  response  with  an  average  1  Vi 
hours  per  response.  The  estimated 
average  biirden  of  1  V«  hours  per  form 
includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintahiing  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Public  reporting  burden  for  the  BE-13 
collection  of  information  is  estimated  to 
vary  from  1  to  4  hours  per  response, 
with  an  average  IVt  hours  per  response. 
The  estimated  average  burden  of  IV^ 
hours  includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Comments  are  requested  concerning: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
burden  estimate;  (o)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  addressed  to:  Director,  Bureau 
of  Economic  Analysis  (BE-1),  U.S. 
Department  of  Commerce,  Washington. 
EC  20230:  and  to  tlie  Office  of 
Management  and  Budget,  O.I.R.A., 
Paperwork  Reduction  Project  0606-0009 
(BE-605/605  Bank)  or  Paperwork 
Reduction  Project  0606-0035  (BE-13/ 
14),  Washington.  DC  20503. 

legulatory  Flexifaility  Act 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation,  Department 
of  Commerce,  has  certified  to  the  Chief 
Counsel  for  Advocacy.  Small  Business 
Administration,  under  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
60S(b))  that  this  proposed  rulemaking,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Most  small 
businesses  are  not  foreign  OMrned.  and 
many  that  are  will  not  he  required  to 
report  because  of  these  proposed 
changes.  For  the  BE-eOS  quarterly 
survey,  the  proposed  rule  changes 
increase  the  exemption  level  at  which 
reporting  will  be  required,  thereby 


eliminating  the  reporting  requirement 
for  a  number  of  small  companies.  For 
the  BE-13  new  investment  survey,  the 
reporting  threshold  is  being  raised  from 
$1  million  to  $3  million,  thus 
eliminating  an  additional  number  of 
small  companies  that  would  have  been 
required  to  file.  These  provisions  are 
intended  to  reduce  the  reporting  Imrden 
on  smaller  companies. 

Uel  of  Subjects  in  15  CR  Part  806 

Balance  of  payments,  Economic 
statistics.  Foreign  investment  in  the 
United  States,  Reporting  and 
recordkeeping  requirements. 
J.  Stevaa  LaadefcM. 
Director,  Bureau  of  Economic  Anaiym. 

For  the  reesons  set  farth  in  the 
preamble,  BEA  proposes  to  amend  15 
CFR  part  806  as  follows: 

PART  MM— DIRECT  MVESTMEMT 
8URVEY8 

1.  The  authority  citation  for  15  CFR 
Part  806  continues  to  read  as  follows: 

Aathoritr-  5  U.S.C  301,  22  U.S.C  3101- 
3108,  and  EO.  11961  (3  CFR,  1977  Comp.. 
p.  86).  as  amended  by  E.0. 12013  (3  CFR. 
1977  Comp..  p.  147).  E.O.  12318  (3  CFR.  1981 
Comp..  p.  173).  and  E.O.  12518  (3  CFR.  1985 
Comp..  p.  348). 

|t08.1S    [Amandsd] 

2.  Section  806.15(hKl)  is  amended  by 
deleting  "$20,000,000"  and  inserting  in 
ito  place  "$30,000,000." 

3.  Section  806.15(hM2)  is  amended  by 
deleting  "S20.000.000"  and  inserting  in 
its  place  "530.000,000." 

4.  Section  806.15(jK3)(ii)(b)  is 
amended  by  deleting  "$1,000,000"  and 
inserting  in  its  place  "$3,000,000." 

5.  Section  806.15(jX3KiiKc)  is 
amended  by  deleting  "$1,000,000"  and 
inserting  in  its  place  "$3,000,000." 

6.  Section  806.15(jK4)(ii)(b)  is 
amended  by  deleting  "$1,000,000"  and 
inserting  in  its  place  "$3,000,000." 

(FR  Doc.  ff7-32251  Filed  12-0^7;  8:45  am] 
I  coot  asi« 


DEPARmBn'  Of  TYC  INTERIOR 
OMoeof : 


30  CFR  Part  t17 

fKV-«7-P(M| 
Kewluclqf 


AOENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  K)SM), 
Interior. 
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ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 


i:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Kentucky 
r^ulatory  program  (hereinafter  the 
"Kentucky  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Kentiicky  submitted  a 
letter  requesting  the  removal  of  an 
amendment  at  30  CFR  917.17(a)  which 
required  that  it  mainhiip  a  staffing  level 
of  156  field  inspectors  and,  in  the  same 
letter,  provided  justification  for  its 
request  The  amendment  is  intended  to 
revise  the  Kentucky  program  to  be 
omsistent  with  the  corresponding 
Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4«0  p.m.,  (E.S.T.).  January 
9, 1998.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  January  5. 1998.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m.,  (E.S.T.],  on  December  29, 
1997. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  William 
J.  Kovacic,  Director,  at  the  address  listed 
below. 

Copies  of  the  Kentucky  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  Comments  received  in  response 
to  this  document  will  be  available  for 

Eublic  review  at  the  addresses  listed 
slow  diuing  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Lexington  Field  Office. 
William  J.  Kovacic.  Director.  Lexington 
Field  Office.  Office  of  Surface  Mining 
Reclamation  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503.  Telephone:  (606)  233-2896. 
Department  of  Surface  Mining 
Reclamation  and  Enforcement,  2 
Hudson  Hollow  Complex,  Frauokfort, 
Kentucky  40601,  Telephone:  (502) 
564-«940. 
TOR  RMTHBIMFOMMTION  OOMTACT: 
William  J.  Kovacic,  IKrector,  Lexington 
Field  Office,  Telephone:  (606)  233- 
2896. 

SUmXMB«TARY  MFOfMATKM: 
L  BMJtgroiiad  ea  tka  Keatadqr 


On  May  18, 1962,  the  Secretary  of  the 
faiterior  conditionally  approved  the 
Kentucky  program.  Background 
information  on  the  Kentucky  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 


conditions  of  approval  can  be  found  in 
the  May  18, 1982.  FedOTal  Register  (47 
FR  21404).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  he  found 
at  30  CFR  917.11,  917.13,  917.15, 
917.16,  and  917.17. 

n.  Dasaiptkm  of  the  Proposed 
Amendment 

By  letter  dated  November  3, 1997 
(Administrative  Record  No.  KY-1418), 
Kentucky  submitted  a  proposed 
amendment  to  its  program  requesting 
the  removal  of  an  amendment  at  30  CFR 
917.17(a)  requiring  that  Kentucky 
nuiintain  a  staffing  level  of  156  field 
inspectors.  In  the  same  letter,  Kentucky 
provided  the  following  justification  for 
its  request 

1.  Field  inspector  staffing  levels  are 
no  longer  based  on  1984  inspection 
numbera  and  budgetary  needs. 

2.  A  study  perfinrmed  during  the 
National  Wildlife  Federation  SetUement 
Agreement  determined  that  a  cap  of  24 
inspectable  units  per  field  inspector 
should  be  established. 

3.  OSM  has  accepted  the  limits  set  by 
the  study  in  determining  inspection 
staff  levels  as  indicated  by  the  approval 
of  Titie  V  administrative  and 
enforcement  grants. 

4.  OSM's  aimual  reports  indicate  that 
Kentucky's  Titie  V  regulatory  program 
consistenUy  meets  high  inspection 
frequency  levels. 

Kentucky  also  mnmtyinff  that  using  a 
fixed  number  of  field  inspectors  fails  to 
provide  the  latitude  necessary  to  adapt 
its  inspection  force  to  changing 
conditions  in  the  coal  industry.  Further, 
the  number  of  inspectors  Kentucky 
maintains  is  based  on  the  current  and 
ever-changing  number  of  inspectable 
units. 

m.  Public  CommeBt  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whethw  the  propoMd 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Kentucky  program. 

WriOen  Commentt 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Lexington  Field  Office 
Mrill  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Recotd. 


Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  "FOR  FURTHER  MFORMATKM 
OOHTACT  "  by  4:00  p.m.,  IE.S.T.1  on 
December  29, 1997.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  speak  at  the  puMic 
hearing,  die  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greaUy  assist  the  transcriber. 
Submission  of  wrritten  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  heariag  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  beard.   . 
Penons  in  the  audience  who  have  oat 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  hawd  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  with  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  "FOR 

FURTHER  MmmAmm  contact." 

Public  Meeting 

If  only  one  peraon  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  uadar  "RON  FURTHER 
INFORMATION  OOMKACT."  All  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locatieas  listed  under 
"ADDRESSES."  A  w«itten  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  DelatarfMlieM 

Executive  Order  tiM§ 

This  rule  is  wwiuipted  from  review  by 
die  Office  of  Maaefnuent  and  Budget 
(OMBj  under  Enecutivt  Order  12866 
(Regulatory  neaaMgaad  Review). 

Executive  Ondsr  J 


The  Departmeat  of  die  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Refbnt)  aud  has 
determined  that,to  the  extent  allowed  by 
law,  this  nde  meets  the  applicable 
standards  of  subsectSons  (a)  and  (b)  of 
that  section.  However.  Ihese  standards 
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■re  not  applicable  to  the  actual  langua§e 
of  State  regulatory  programs  and 
program  amendments  since  each  auch 
program  is  drafted  and  promulgated  by 
a  specific  SUte.  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11,  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  reguletions 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

National  EnvironmentaJ  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  maior 
Federal  actions  within  the  meaning  of 
section  102(2MC)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)), 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  aeq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantia]  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  §eq.).  The  SUte  submittal 
which  is  the  subject  of  this  rule  Is  baaed 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  encura  that 
existing  requirements  previously 
promulgatwd  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  department  relied  upon  the 
data  and  aMumptions  for  the 
counterpait  Federal  regulatioiu. 

Unfunded  Mandate* 

This  rule  %vill  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 


Ual  of  SabtKta  in  30  CFS  Part  917 

Intergovernmental  relations,  Sur&ce 
mining.  Underground  mining. 

Dated:  Dsownber  2. 1997. 
Mkkad  K.  RobiBMm, 
Acting  RegionaJ  Director.  Appalachian 
Regional  Coordinating  Center. 

(FR  Doc.  97-32222  Piled  12-0-97;  8:45  ami 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPwtS2 
pM74~Ot-7309;  PW.-BM>  ■) 

Approval  and  Promulgatton  Of 
mpiainafnaiion  rmnmi  wnaconawi 

AOCNCV:  Environmoital  Protection 

Agency  (EPA). 

ACTION:  Notice  of  propoeed  rulemaking. 


r:  The  purpose  of  this  action  is 
to  propose  approval  of  the  State  of 
Wiscoosin's  Prevention  of  Significant 
Deterioration  (PSD)  rules,  Natiuel 
Resources  (NR)  405.01  through  NR 
405.17.  as  a  revision  to  the  Wisconsin 
State  Implementation  Plan  (SIP).  The 
State  developed  rules  as  Wisconsin's 
plan  to  prevent  significant  deterioration 
of  air  quality  in  areas  designated  as 
unclassifiable  or  attainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  and  to  satisfy  the 
requirements  of  part  C  of  the  Clean  Air 
Act  (Act).  EPA  is  approving  these  rules 
because  they  meet  EPA's  regulation 
governing  State  PSD  programs.  In 
addition  to  the  PSD  rulea.  Wisconsin 
has  submitted  rules  as  a  revision  to  the 
SIP  to  establish  breathable  particulates 
(PM-10)  as  a  basis  for  the  determination 
of  pardcle  concentrations  for  permi^^pg 
piirposes  under  the  PSD  program  and, 
therefore,  tie  the  new  source  permit 
evaluations  directly  to  human  health 
standards.  Finally,  Wisconsin  submitted 
as  a  revision  to  the  SIP  changes  of  a 
"clean-up"  nature,  intended  to  correct 
enore  in  content  or  style,  to  improve 
consistency,  or  clarify  existing  policy 
and  procedures. 

DATES:  Comments  on  this  revision  and 
on  the  proposed  EPA  action  must  be 
receivcMi  by  January  9, 1998.  Comments 
received  in  response  to  EPA's  January  4, 
1994  proposed  disapproval  of  NR  405 
will,  if  still  applicable,  be  responded  to 
at  the  time  of  EPA's  final  rulemaking  on 
this  rule  and  need  not  be  resubmitted. 
AOOMCSKS:  Comments  should  be 
submitted  to  Carlton  Nash.  EPA  Region 
5,  77  West  Jackson  Boulevard,  AR-18J, 
Chicago.  Illinois.  60004.  Copies  of  the 


State's  submittal  and  other  supporting 
information  used  in  developing  the 
proposed  approval  are  available  for 
inspection  during  normal  business 
hours  at  the  above  Region  5  address. 
Please  contact  Constantine  Blathras  at 
(312)  866-0671  to  arrange  a  time  if 
inspection  of  these  materials  is  desired. 

Copies  of  the  submittal  are  also 
located  at  the  Bureau  of  Air 
Management,  Wisconsin  Department  of 
Natural  Resources,  101  South  Webster 
Street,  P.O.  Box  7921,  Madison. 
Wisconsin  53707. 
TOR  RNITHDt  WrOWIIATlON  CONTACT: 
Constantine  Blathras.  AR-18J.  77  West 
Jackson  Boulevard.  Chicago,  Illinois. 
60604,(312)886-0671. 


L  Background  and  Purpoea 

The  1977  Amendments  to  the  Act 
added  part  C  to  Title  I,  which  required 
implementation  of  a  PSD  program.  On 
J\me  19, 1978,  EPA  promulgated  a  PSD 
program  to  meet  the  requirements  of 
part  C,  50  CFR  52.21,  which  contains 
the  procedures  and  requirements  which 
EPA  follows  when  it  cartias  out  the 
mandates  of  part  C  itself.  These  Section 
52.21  requirnnents  were  then 
promulgated  into  those  State  SIPs  where 
a  State  did  not  have  an  approvable  plan 
in  place.  Section  52.21  provides  that  its 
requirements  and  authorities,  or  part 
thetreof,  can  be  delegated  to  the  State 
and  local  air  programs  if  EPA 
determines  they  have  the  ability  and 
authority  to  carry  out  its  mandates. 

On  June  19. 1978,  (43  FR  26410),  EPA 
promulgated  the  Federal  PSD  program, 
40  CFR  52.21  (b-v).  into  the  Wisconsin 
SIP  at  40  CFR  52.2581  because 
Wisconsin  had  not  submitted  an 
approvable  PSD  program.  On  August  19. 
1980,  EPA  gave  Wisconsin  partial 
delegation  to  run  the  Federal  PSD 
program  and  on  November  13, 1987, 
gave  Wisconsin  full  delegation  of  the 
program,  except  for  sources  within  the 
exterior  boundaries  of  a  Tribal 
reservation. 

Section  301(d)  of  the  Act  authwizes 
the  Administrator  to  determine  which 
Act  authorities  are  appropriate  for 
Tribes  to  administer  witMn  the  exterior 
boundaries  of  its  reservations  and  to 
promulgate  rules  as  to  how  Tribes  can 
assume  these  authorities.  These  rules 
were  proposed,  but  have  yet  to  be 
promulgated.  EPA  recognizes  that  a 
Tribe  will  upon  promulgation  generally 
have  inherent  sovereign  authority  over 
air  resources  within  the  exterior 
boundaries  of  its  reservation,  if 
requeeted  and  approved.  Until  such 
time,  EPA  will  continue  to  implement 
these  programs  %vithin  the  exterior 


Federal 
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boundaries  of  Indian  reservations. 
Therefore,  EPA  did  not  delegate  and  is 
proposing  to  not  approve  Wisconsin's 
-    PSD  or  PM-1 0  rules  for  application  with 
the  exterior  boundaries  of  Tribal 
reservations. 

On  March  16, 1987,  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  requested  die  Regional 
Administrator  to  include  Chapter  NR 
405  of  the  Wisconsin  Administrative 
Code  as  part  of  the  SIP  to  meet  the 
requirements  of  part  C  of  the  Act  and  as 
a  replacement  for  EPA's  delegated 
program  (40  CFR  52.2581).  Rule  NR  405 
deals  exclusively  with  PSD  permitting 
requirements.  On  January  4, 1994  (59  FR 
278),  EPA  proposed  to  disapprove 
Wisconsin's  PSD  SIP  revision,  NR 
405.01  through  NR  405.17.  The 
deficiencies  in  the  proposal  were 
addressed  by  the  WDNR  in  comments 
on  March  8, 1994.  and,  to  avoid  having 
the  SIP  revision  formally  disapproved, 
the  WDNR  withdrew  the  original 
submittal. 

On  November  6, 1996,  the  WDNR 
submitted  a  request  for  approval  of  its 
PSD  program,  as  revised.  More 
specifically,  this  submittal  addresses  die 
deficiencies  listed  in  the  January  4. 
1994,  Federal  Kqiater  document 
proposing  to  disapprove  the  State  of 
Wisconsin's  PSD  rules  as  a  revision  to 
the  Wisconsin  SIP.  On  December  18, 
1996,  EPA  sent  a  letter  to  the  WDNR 
deeming  the  revised  submittal  complete 
and  initiating  the  processing  of  the 
request.  The  following  analysis 
addresses  the  review  of  the  submittal 
with  respect  to  the  requirements  found 
in  EPA's  regulation  governing  State  PSD 
programs  (40  CFR  51.166). 

n.  Approvability  Analysia 

Wisconsin  NR  405  deals  exclusively 
with  PSD  permitting  requirements.  EPA 
evaluated  NR  405  by  comparing  each 
section  of  the  rule  to  the  appropriate 
paragraph  of  40  CFR  51.166  (formerly  40 
CFR  51.24).  Usted  below  are  the 
deficiencies  formerly  found  and  raised 
in  the  January  4, 1994,  Federal  Roister 
dociunent  and  how  the  WDNR 
addressed  those  concerns.  All  other 
portions  bf  NR  405  were  folmd 
previously  to  be  approvable  and  remain 
so. 

A.  NSPS  and  NESHAP 

1994  Deficiency:  The  Federal  PSD 
definitions  at  40  CFR  51.166  pertaining 
to  (1)  Best  Availcdile  Contirol 
Technology"  (BACT),  (2)  "AUowable 
emissions,"  (3)  "Federally  enforceable," 
and  (4)  the  control  technology  review 
requirements  make  reference  to 
applicable  standards  and  standards  of 
performance  under  40  CFR  part  60 


(NSPS)  and  40  CFR  part  61  (NESHAPS). 
respectively.  In  the  comparable 
provisions  of  the  State  rule,  the  State 
referred  to  othw  NR  400  series  chapters, 
i.e.,  NR  400. 445  to  499,  and  400  to  499 
of  the  State  code.  Although  the  State 
may  have  intended  that  these  chapten 
approximate  the  requirements  of  40  CFR 
part  60  and  40  CFR  part  61,  Wisconsin's 
NSPS  and  NESHAP  regulations  are  not 
fisderally  enforceable  and  may,  in 
c«tain  circumstances,  differ 
significantly  from  the  parts  60  and  61 
requirements  in  the  Federal  PSD 
requirements.  Furthermup.  the 
references  to  parts  60  an^Ol 
reqiiirements  in  the  Federal  PSD 
requirements  for  BACT  and  control 
technology  review  (sections  51.166 
(b)(12)  and  51.166  OMD,  respectively) 
set  minimum  emissions  requirements. 
Because  under  the  State  rules,  the  State 
could  set  less  stringent  NSPS  and 
NESHAP  emission  limits  than  the 
Federal  standards,  or  not  set  any  limits 
at  all,  the  State  PSD  provisions  which 
were  dependent  upon  the  requirementa 
of  Chapter  NR  400  and  Chapters  NR  445 
to  499  were  not  approvable.  Sectfon  116 
of  the  Act  prohibito  States  bom 
adopting  standards  and  limitations  that 
are  less  stringent  than  Federal  standards 
and  limitations. 

WDNR  Response:  Wisconsin  changed 
the  definitions  of  "allowable  emissions" 
(NR  405.02(2),  Wis.  Adm.  Code). 
"BACT"  (NR  405.02(7).  and  "federally 
enforceable"  (NR  400.02(39M). 
Wisconsin  also  changed  section  NR 
405.08,  to  reflect  the  requirement  that 
limita  set  in  a  PSD  permit  can  not  be 
less  stringent  than  an  applicable 
requirement  in  40  CFR  parte  60, 61.  or 
63,  in  addition  to  the  requirementa 
contained  in  the  States  rules. 

EPA  Analysis:  WDNR  has  adequately 
addressed  the  deficiency. 

B.  Stack  Height 

1994  Deficiency:  The  provisions  in  40 
CFR  part  51,  Subpart  I— "Revision  of 
New  Sources  and  Modifications"  set 
forth  both  general  and  specific 
requirementa  for  permitting  PSD 
sources,  including  definitions.  In  order 
for  the  State  to  implement  the  stack 
hei^t  provision  in  accordance  ¥vith  40 
CFR  51.164  and  51.166(hJ,  it  must  have 
definitions  of  such  terms  as  "stack." 
"dispersion  technique,"  amd  "good 
eiuineering  practice." 

iVDNB  Response:  On  November  6, 
1985,  the  State  submitted  a  letter  stating 
that  permita  issued  for  new  or  modified 
sources  >vill  conform  with  the 
requirementa  with  the  Stack  Height 
Regulation,  as  set  forth  in  the  Federal 
Roister  on  July  8, 1985,  until  such  time 
that  the  State  promulgates  it  own  rule. 


EPA  Analywis:  As  submitted,  this 
provision  meeta  the  stack  hoight 
requirementa  of  the  PSD  program,  and 
EPA  approved  Wisconsin's  commitment 
on  August  4, 1989  (54  FR  32074),  as  a 
portion  of  Wisconsin's  stadc  height 
plan.  Wisconsin  undentands  »li»t  the 
current  oonunitment  stated  in  the 
Federal  Wsglslsi  document  is  still 
approvable.  No  additional  corrections 
are  needed. 

C.  Federally  issued  PSD  permits 

1994  Deficiency:  The  State's 
definition  of  "ma)or  modification,"  NR 
405.02(21)(bKc),  exempted  increases  in 
hours  of  operation  or  production  rates 
from  review  unless  stich  iooeeses  were 
prohibited  by  pminite  issued  after 
January  6, 1975,  under  NR  405.  This 
rule  was  deficient  for  not  requiring 
review  of  sources  with  such  iiKreasea  if 
the  increases  were  prohibited  by 
previously  issued  Federal  permita  or 
during  the  period  when  EPA  issued  the 
permita  prior  to  the  delegation  of  the 
program's  authority.  The  State  rule  only 
exempted  from  the  exclusion  those 
permita  with  conditions  "pursuant  to 
this  chapter,"  i.e.,  the  Wisconsin  rule. 
There  was  no  requirement  for  review  of 
modifications  to  federally  issued 
permita  with  exemptions  pursuant  to  40 
CFR  52.21. 

WDNR  Response:  Wisconsin  changed 
the  definition  of  "major  modification" 
(NR  405.02(21)(b)6.,  to  include  any 
language  excluding  from  exemption 
actions  prohibited  by  federally  issued 
permita  punuant  to  40  CFR  52.21. 

EPA  Analysis:  WTOffi  has  adequatdy 
addressed  the  deficiency. 

D.  Source  specific  allowable  emissions 

1994  Deficiency:  NR  405.02(1) 
contains  the  terra  "source  sfiecific 
allowable  emissions".  The  meaning  of 
the  term  was  unclear.  The  analogous 
Federal  rule  in  40  CFR  part  52  depends 
upon  the  preamble  language  published 
in  the  Federal  Bwgiater  on  August  7, 
1980  (45  FR  154)  to  quantify  the  term 
to  exclude  cases  whwe  data  on  actual 
emissions  are  available.  EPA 
recommended  that  tiie  language  in  NR 
405.02(1)  be  clarified  so  that  the  State 
term  would  have  the  same  meaning  as 
the  Federal  term. 

WDNR  Response:  Wisconsin 
disagreed  wiUi  EPA's  assessment  and 
consequenUy  did  not  take  action  to 
clarify  the  phrase  "source  specific 
allowable  emisaions"  contained  in  NR 
405.02(l)(b). 

Wisconsin  noted  that  EPA 
implements  the  Federal  PSD  program 
under  40  CFR  part  52  whereas  part  51 
contains  SIP  requirementa.  EPA  has 
promulgated  the  requirementa  for  SIP 
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approval  of  the  PSO  program  in  40  CFR 
51.166. 
Section  40  CFR  51.166(b)  statea: 

"All  Sute  plans  ihall  um  the  following 
deftnitiona  for  tlie  purpoMS  of  thia  toctioa 
Deviations  from  tlw  following  wording  will 
be  approved  only  if  tlie  State  tpecifitcaliy 
demonstiatet  that  the  submitted  definition  ia 
more  stringent,  or  at  least  as  stringent,  in  all 
respects  as  the  corresponding  definitions 
below." 

Section  NR  405.02(1  Mb),  which 
contains  the  phrase  "source  specific 
allowable  emissions"  uses  this  term  in 
exactly  the  same  manner  as  EPA  uses  it 
in  40  CFR  51.166(bX2lMiU).  the 
definition  which  40  CFR  S1.166(b) 
requires  the  State  plan  to  use.  h4owheie 
in  40  CFR  51. 166  is  there  a  requirement 
that  "source  specific  allowable 
emissions"  be  defined  even  though  it 
appears  in  the  part  52  Federal 
regulation.  Wisconsin  asserted  that  if 
EPA  wanted  States  to  define  this  term 
in  State  rules,  EPA  could  have  and 
should  hava  put  such  a  requirement  in 
40  CFR  51.166(b). 

WEHMR  also  demonstrated  that  the 
requirements  in  the  State  riile  meet  the 
SIP  requirements  in  40  CFR  part  51,  and 
that  the  preamble  in  the  Federal 
Register  regarding  40  CFR  part  52  does 
not  apply  to  40  CFR  part  52  approvals. 

EPA  Analysis:  The  State  definition 
meets  the  Federal  definition  found  in  40 
CFR  51.166(b)(2lMiii)  end  is  approvable. 

E.  PSD  IncnmentM 

1994  Deficiency:  The  State  PSD 
increments  for  sulfur  dioxide  and 
particulate  matter  are  foimd  in  Chapter 
NR  404.05.  The  increments  were  not 
included  in  Wisconsin's  March  16, 1967 
PSD  submittal. 

WDNR  Re*pon$e:  Wisconsin  included 
the  increments  in  its  November  24. 
1992.  submittal. 

EPA  Anafytis:  WDNR  has  adequately 
addressed  the  deficiency. 

F.  Modeling  Guidelines 

1994  Deficiency:  The  modeling 
guidelines  referenced  in  NR  405.10  were 
outdated,  although  they  were  current  at 
the  time  of  the  1987  submittal.  To  make 
NR  405.10  approvable  as  a  SEP  revision, 
it  would  either  have  to  reference  the 
most  recent  guidelines  (see  40  CFR 
165(1))  or  state  that  the  applicant  must 
use  EPA'k  most  current  applicable 
guideline  models. 

WDNR  Response:  Wisconsin  changed 
NR  405.10  to  require  the  use  of  "air 
quality  models,  data  bases,  and  other 
requirements  specified  in  the  Guideline 
on  Air  (Quality  Models  (Revised)  in 
Appendix  W  of  40  CFR  part  51, 
incorporated  by  reference  in  NR  484.04. 
The  rulemaking  on  this  change  to  NR 


405.10  was  completed  at  the  same  time 
as  the  PM-10  increment  rules.  The  PM- 
10  increment  rules  (AM-27-04)  are 
being  submitted  for  approval  as  well. 

EPA  Analysis:  WDNR  has  adequately 
addressed  the  deficiency. 

G.  Nitrogen  dioxide  (NOi)  Increments 

Original  Deficiency:  On  October  17. 
1988  (53  FR  40656).  EPA  promulgated 
PSD  air  quality  increments  for  NO2.  The 
States  were  required  to  submit  to  EPA 
by  July  17, 1990  plan  revisions  to 
protect  the  NO2  increments. 

WDNR  Response:  Wisconsin 
submitted  suc^bciements  to  EFA  on 
November  24. 1992. 

EPA  Analysis:  This  sulnnittal  meets 
the  NO2  increment  requirements  and  is 
approvable. 

H.  Particulate  Matter  (PM)  significant 
level 

1994  Deficiency:  On  July  1, 1987  (52 
FR  24713),  EPA  promulgated  the 
significant  level  for  PM  at  15  tons  per 
year.  Wisconsin  submitted  two  PM  SIP 
revisions  on  March  13. 1989  and  May 
10, 1990  to  meet  the  Federal  PM 
requirements.  These  submittals  were 
proposed  for  approval  on  March  13. 
1989.  (NR  400.02. 404.02,  405.02. 
406.04. 484.03)  which  contains  the  PM 
significant  level,  and  May  10. 1990  (NR 
404.04.  484.03).  EPA  then  proposed  to 
disapprove  the  package  on  December 
23, 1992. 

WDNR  Response:  After  receiving 
comments  from  the  State,  EPA  moved  to 
approve  the  package.  The  final 
rulemaking  approving  the  PM-10  SO* 
rules  was  published  on  June  28. 1993 
(58  FR  34528). 

EPA  Analysis:  Ail  necessary  actions 
regarding  this  deficiency  are  completed. 

Because  of  the  revisions  made  to  NR 
405  as  a  result  of  the  deficiencies  raised 
in  previous  analysis,  and  because  the 
remainder  of  NR  405  remains 
approvable,  NR  405  is  being  proposed 
for  approval  with  respect  to  meeting  the 
Act  part  C  requirements. 

Chapter  NR  405  presimies  to  apply 
PSD  regtilation  within  the  total  area  of 
the  State  of  Wiscoiuin.  As  stated  above, 
EPA  is  proposing  to  approve  this  rule 
for  all  portions  of  the  State  of  Wisconsin 
except  for  those  sources  within  the 
exterior  boundaries  of  Indian 
reservations.  EPA  will  issue  PSD 
permits,  as  needed,  to  all  such  sources. 

nL  nnal  Action 

The  EPA  is  proposing  to  approve  the 
November  6, 1996,  request  by  the  State 
of  Wisconsin  for  approval  as  a  revision 
to  its  SIP  of  its  rules  meeting  the 
requirements  of  part  C  of  the  Act.  the 
adoption  of  the  Federal  PM-10 
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increments,  and  clarification  changes 
intended  as  a  "clean-up"  of  existing  air 
pollution  control  rules. 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  this 
roposal  are  contained  in  a  rulemaking 
le  maintained  at  the  EPA  Regional 
office.  The  file  is  an  organized  and 
complete  record  of  all  Information 
subnaitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  approval.  The  file  is  available 
for  public  inspection  at  the  location 
listed  under  the  ADOftESSES  section  of 
this  doctmient. 

IV.  Administrative  Rsiriaw 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  hiture 
request  for  revision  to  any  SIP.  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
ecoiuunic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 

Tdatory  requirements, 
nder  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  si  seq.,  EPA  must  prspare 
a  regulatory  flexibility  analysis  . 
aiBonsIng  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604)  Alternative^.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

This  action  is  exempt  from  0MB 
review. 

V.  Unfiuded  Mandates 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995,  signed  into  law  on  March  22. 
1095.  EPA  must  undertake  various 
actions  in  association  with  proposed  or 
final  rules  that  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  the  private 
sector,  or  to  State,  local,  or  tribal 
governments  in  the  aggregate. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  constitute 
a  Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

Under  5  U.S.C.  801(aMl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
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the  Federal  Register.  This  rule  is  not  a 
"ma|or  rule"  as  defined  by  5  U.S.C 
804(2). 

List  of  Sobfects  in  40  CFR  Part  S2 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations,  New  source 
review,  Nitrogen  dioxide.  Particulate 
matter,  Reporting,  and  recordlieeping 
requirements.  Sulfur  dioxide.  Volatile 
organic  compotmds. 

Aotfaortty:  42  U.S.C  7401.  et  seq. 

Dated:  November  14, 1997. 
DavidA.UUrich, 

Acting  Regional  Administnxtor.  Region  5. 
[FK  Doc.  97-31280  Filed  12-9-97;  8:45  am) 
ICOOCi 


BiVmONMENTAL  PROTECTION 
AGENCY 

40 CFR  Partes 

[Fra.-c6S2-a] 

Approval  of  Section  112<I)  Authortty  for 
Hawdoua  Air  PoNmafita; 
Parehiotoathyleiie  Air  Emiaaion 
Standaida  tor  Dry  Cleaning  FadlWea; 
Stale  of  Califomia;  San  Luia  OMapo 
County  Air  Pollution  Control  DIalrlct 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

aUMMARY:  Pursuant  to  section  112(1)  of 
the  Clean  Air  Act  (CAA)  and  throu^ 
the  Califomia  Air  Resources  Board.  San 
Luis  Obispo  County  Air  Pollution 
Control  District  (SLOCAPCD)  requested 
approval  to  implement  and  enforce  its 
"Rule  432:  Perchloroethylene  Dry 
Cleaning  Operations"  (Ihde  432)  in 
place  of  the  "National 
Perchloroethylene  Air  Emission 
Standards  for  Dry  Cleaning  Facilities" 
(dry  cleaning  NESHAP)  for  area  sources 
under  SLOCAPCD's  jurisdiction.  In  the 
Rules  section  of  this  Federal  Register, 
EPA  is  granting  SLOCAPCD  the 
authority  to  implement  and  enforce 
Rule  432  in  place  of  the  dry  cleaning 
NESHAP  for  area  sources  under 
SLOCAPCD's  furisdictf  on  as  a  direct 
final  nde  without  prior  proposal 
because  the  Agency  views  &is  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  this  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  proposed  riile,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
EPA  receives  adverse  conunents,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  conunents  received  will  be 


addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  January 
9. 1998. 

AOOncSSES:  Written  comments  on  this 
action  should  be  addressed  to:  Andrew 
Steckel.  Rulemaking  OfBce  (AIR-4).  Air 
'  Division.  U.S.  Environmental  Protection 
Agency.  Region  DC.  75  Hawthorne 
Street,  San  Francisco.  CA  94105-3901. 

Copies  of  the  submitted  request  are 
available  for  public  inspection  at  EPA's 
R^on  K  office  during  normal  business 
hours. 

FOR  Fwrnm  aaionMATiON  contact:  Mae 

Wang.  Rulemaking  Office  (AIR-^);  Air 

Division.  US.  Environmental  Protection 

Agency,  Region  K,  75  Hawthorne 

Street,  San  Francisco,  CA  9410&-3901. 

Telephone:  (415)  744-1200. 

SUPPLBeiTARY  MRMMAT10N:  This 

dociunent  concerns  SLOCAPCD  Rule 

432.  Perchlorothylene  Dry  Cleaning 

Operations,  adopted  on  November  13. 

1996.  For  further  information,  please  see 

the  information  provided  in  the  direct 

final  action  which  is  located  in  the 

Rules  section  of  this  Fedval  Ragistar.        ^  Rackground 

Aulhuiity:  This  action  is  issued  under  the 
authority  of  Sectioo  112  of  the  Clean  Air  Act. 
aa  amended.  42  VJS.C.  Section  7412. 

Dated:  November  23. 1997. 
FeUdaMarcw, 
Regional  Administrator. 
(FR  Doc.  97-32330  Filed  12-9-47;  8:45  am] 
SNJJMacooc 


developing  these  documents  is  to  clarify 
OIC  enforcement  policy  with  regard  to 
program  fraud  and  abuse. 

DATES:  To  assure  consideration,  public 
comments  must  be  delivered  to  the 
address  provided  below  by  no  later  rt>»n 
5  p.m.  on  FtAmiary  9, 1998. 
ADDRESSES:  Please  mail  or  deliver  your 
written  commrats  to  the  following 
address:  Office  of  Inspector  GeneraL 
Department  of  Health  and  Human 
Services,  Attention:  OiG-21-N.  Room 
5246.  Cohen  Building,  330 
Independence  Avenue.  S.W.. 
Washington,  DXl  20201.  We  do  not 
accept  comments  by  Cacsimile  (FAX) 
transmission.  In  commenting,  please 
refer  to  file  code  OIC-21-N.  Comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
generally  banning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  5541  of  the  Office  of  Inspector 
General  at  330  Independence  Avenue. 
S.W..  Washington.  D.C,  on  Monday 
through  Friday  of  each  week  from  BlOO 
ajn.  to  4:30  pjn. 

FOR  FURTHER  MFORMATKM  CONTACT:  Joel 
Schaer,  (202)  61»-0089,  OiG 
Regulations  Officer. 

SUPPIXMSfTARY  la^MMATION: 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  loot 

Solicitation  of  New  Safe  HartNNS  and 
Special  Fraud  Alerta 

AGENCY:  Office  of  Inspector  General 

(OIG),  HHS. 

ACTION:  Notice  of  intent  to  develop 

regulations. 

SUMMARY:  In  acondance  with  section 
205  of  the  Health  Insurance  Portability 
and  Accountability  Act  (HffAA)  of 
1996,  this  notice  solicits  proposals  and 
recommendations  for  developing  new 
and  modifying  existing  safe  harbor 
provisions  imder  the  Federal  and  State 
health  care  programs'  anti-kickback 
statute,  as  well  as  developing  new  OIG 
Special  Fraud  Alerts.  The  purpose  of 


A.  The  OIG  Safe  Harbor  Provisioru 

Section  1128B(b)  of  the  Social 
Security  Act  (the  Act)  (42  U.S.C  1320a- 
7b(b))  provides  criminal  penalties  far 
individuals  or  entities  that  knowingly 
and  willfully  ofier,  pay,  solicit  or 
receive  remuneration  in  order  to  induce 
business  reimbursed  imder  the  Federal 
or  State  health  care  programs.  The 
offense  is  classified  as  a  felony,  and  is 
punishable  by  fines  of  up  to  $25,000 
and  imprisonment  for  up  to  5  years. 

The  types  of  remuneration  covered 
specifically  include  kickbacks,  bribes, 
and  rebates,  whether  made  directiy  or 
indirectly,  overtly  or  covertiy,  or  in  cash 
or  in  kind.  In  addition,  prohibited 
conduct  includes  not  only  remuneration 
intended  to  induce  referrals  of  patients, 
but  remuneration  intended  to  induce 
the  purchasing,  leasing,  ordering,  or 
arranging  for  any  good,  fecility,  service, 
or  item  paid  for  by  Federal  or  State 
health  care  programs. 

Since  the  statute  on  its  face  is  so 
broad,  concern  has  been  expressed  for 
many  years  that  some  relatively 
innocuous  commercial  arrangements  are 
technically  covered  by  the  statute  and 
are,  therefore,  subject  to  criminal 
prosecution.  As  a  response  to  the  above 
concern,  the  Medicare  and  Medicaid 
Patient  and  Program  Protection  Act  of 
1987,  section  14  of  Public  Law  100-93. 
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specifically  required  the  development 
and  promulgation  of  regulation*,  the  «o- 
calleid  "safB  harbor"  provisions, 
designed  to  s[>ecify  various  payment 
and  business  practices  which,  although 
potentially  capable  of  inducing  referrals 
of  business  under  the  Federal  and  State 
health  care  programs,  would  not  be 
treated  as  criminal  ofiisnses  under  the 
anti-kickback  sUtute  (section  1128B(b) 
of  the  Act:  42  U.S.C.  13208-7b(b))  and 
would  not  serve  as  a  basis  for  a  program 
exclusion  under  section  1128(b)(7)  of 
the  Act;  42  U.S.C  1320a-7(b)(7).  The 
OIG  safo  harbor  provisions  have  been 
developed  "to  limit  the  reach  of  the 
statute  somewhat  by  permitting  certain 
non-abusive  arrangements,  while 
encouraging  beneficial  and  innocuous 
arrangements"  (56  FR  35952,  July  29, 
1991).  Health  care  providers  and  others 
may  voluntarily  seek  to  comply  with 
theae  provisions  so  that  they  have  the 
assurance  that  their  business  practices 
are  not  sub)ect  to  any  enforcement 
action  under  the  anti-kickback  statute  or 
program  exclusion  authority. 

To  date,  the  OIG  has  developed  and 
codified  in  42  CFR  1001.952  a  total  of 
13  final  safe  harbors  that  describe 
practices  that  are  sheltered  from 
liability,  and  is  continuing  to  finalize  8 
additional  safe  harbor  provisions  (see 
the  OIG  notice  of  proposed  rulemaking 
at  58  FR  49008,  September  21, 1093). 

B.  CHG  Special  Fmud  Aierts 

In  addition,  the  OIG  has  also 
periodically  issued  Special  Fraud  Alerts 
to  give  continuing  guidance  to  health 
care  providers  with  respect  to  practices 
the  OIG  regards  as  unlawful.  These 
Special  Fraud  Alerts  serve  to  notify  the 
health  care  industry  that  the  OIG  has 
become  aware  of  certain  abusive 
practices  that  the  OIG  plans  to  pursue 
and  prosecute,  or  to  bring  civil  and 
administrative  action,  as  appropriate. 
The  Special  Fraud  Alerts  also  serve  as 
a  tool  to  encourage  industry  compliance 
by  giving  providers  an  opportunity  to 
examine  their  own  practices.  The  OIG 
Special  Fraud  Alerts  are  intended  for 
extensive  distribution  direcUy  to  the 
health  care  provider  community,  as  well 
as  those  chvged  with  administering  the 
Medicare  and  Medicaid  programs. 

In  developing  these  Special  Fraud 
Alerts,  the  OIG  has  relied  on  a  number 
of  sources  and  has  consulted  directiy 
with  experts  in  the  subject  field, 
including  those  within  the  OIG,  other 
agencies  of  the  Department,  other 
Federal  and  State  agencies,  and  those  in 
the  health  care  industry.  To  date,  eight 
individual  Special  Fraud  Alerts  have 
been  issued  by  the  OIG  and 
subsequenUy  reprinted  in  the  Federal 
on  December  19. 1994  (59  FR 


65372),  August  10,  1995  (60  FR  40847) 
and  June  17, 1996  (61  FR  30623). 

C.  Section  205  of  Public  Law  104-191 

In  accordance  with  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (Public  Law 
104-191),  the  Department  is  now 
required  to  provide  additional  formal 
guidance  regarding  the  application  of 
the  anti-kickbeck  statute  and  the  safe 
harbor  provisions,  as  well  as  other  OIG 
health  care  fraud  and  abuse  sanctions. 
In  addlticm  to  accepting  and  responding 
to  requests  for  advisory  opinions  to 
outaide  parties  regarding  the 
interpretation  and  applicability  of 
certain  statutes  relating  to  the  Federal 
and  State  health  care  programs,  section 
205  of  Public  Law  104-191  reouires  the 
Department  to  develop  and  publish  an 
anmial  notice  in  the  Federal  "^*«*"* 
formally  soliciting  proposals  for  (1) 
modify^  existing  safe  harbors,  and  (2) 
developing  new  safe  harbors  and  OIG 
Special  Fraud  Alerts.  Alter  considering 
such  proposals  and  recommendations, 
the  Department,  in  consultation  with 
the  Department  of  Justice,  will  consider 
the  issuance  of  new  or  modified  safe 
harbor  regulations,  as  appropriate.  In 
addition,  the  OIG  will  consider  the 
issuance  of  additional  Special  Ftaud 
Alerts. 

On  December  31, 1996,  the 
Department  published  the  first  of  theae 
annual  Federal  Ragisler  notice 
solicitations  (61  FR  69060)  addressing 
proposals  and  recommendatiims  for 
developing  new  and  modifying  w^riating 
safe  harbor  provisions  imddr  the  Federal 
and  State  health  care  programs'  anti- 
kickback  statute,  as  well  as  developing 
new  OIG  Special  Fraud  Alerts.  As  a 
result,  the  OIG  received  a  total  of  32 
timely-filed  public  commenta  from  a 
cross-section  of  organizations, 
associations  and  other  outaide  entities. 
In  response  to  that  solicitation, 
respondents  raised  a  number  of  issues 
and  comments  on  a  variety  of  areas, 
including  general  comments  concerning 
application  of  the  existing  safe  harbor 
provisions,  and  specific  concerns  over 
the  existing  safe  harbors  preaenUy 
codified  in  42  CFR  1001 .952  and  those 
proposed  in  our  September  1993  notice 
of  proposed  rulemaking.  Respondenta 
also  recommended  new  safe  harbon  for. 
among  other  practices  and 
arrangementa:  (1)  physician  ownerahip 
of  hospitals;  (2)  provider  sponsorship  or 
support  of  continuing  education 
programs  for  health  care  practitionen 
and  hcilities;  (3)  provision  of  cataract 
surgery-related  prosthetic  devices;  (4) 
loans  between  parties  in  a  position  to 
refer  or  arrange  for  the  referral  of 
Medicare  covered  items;  (5)  de  minimis 


gifts  to  beneficiaries  for  recommending 
new  patienta;  (6)  intercorporate  transCn* 
among  entities  delivering  health  care 
through  integrated  delivery  systems; 
and  (7)  paymenta  for  purposes  of 
physician  retention. 

Special  Fraud  Alerts  were  also 
suggested  to  address  such  areas  as:  (1) 
financial  arrangementa  between 
hospitals  and  hospital-based  physicians; 
(2)  billing  management  consultanU;  (3) 
hospital  discharges  and  transfen;  (4) 
food  vendor  "value  added"  services; 
and  (5)  demands  for  discounto  by 
Medigap  insurers. 

The  array  of  proposals  and 
recommendations  received  for  new  safe 
harbors  and  Special  Fraud  Alerts  are 
siunmarizad  below,  and  are  still  under 
review  within  the  OIG.  When  the  OIG 
has  fully  assessed  the  merita  of  these 
recommendations,  we  will  consider  the 
promulgation  of  formal  proposed 
regulations  to  creeto  new  safe  harbon 
for  those  proposals  deemed  appropriate. 

n.  Smnmary  of  Fiewiuiialy  Sulwnltled 

Hartevs  and  OIG  Spedal  F^and  Alerts 

Set  forth  below  is  a  summary  of  the 
major  topics  previously  submitted  for 
consideration  in  the  OIG  development 
of  new  safe  harbors  and  Fraud  Alerto. 
This  listing  serves  to  outiine  the  major 
concepts  and  specific  proposals 
received  by  this  office  as  a  result  of  the 
December  1996  solicitation  notice.  The 
OIG  is  currenUy  taking  these 
recommendations  under  advisement, 
and  is  not  seeking  additional  public 
comment  on  these  proposals  at  this 
time. 

A.  Proposed  New  Safe  Harbors 

Interface  With  the  Stark  Law 

Commenten  indicated  that  physician 
groups  are  closely  regulated  by  both  the 
anti-kickback  statute  and  the  physician 
self-referral  laws,  i.e.,  the  StMtk 
provisions.  Since  many  existing  safe 
iiarbon  are  similar  but  not  identical  to 
the  statutory  exceptions  under  the  Stark 
law,  commenters  indicated  that 
physician  groups  are  forced  to  analyze 
much  of  what  they  do  under  two 
separate  bodies  of  law,  and  are  left  writh 
regulatory  uncertainty.  As  a  result,  they 
recommended  that  the  OIG  conform  saife 
harbon  to  the  statutory  and  regulattvy 
exceptions  applicable  under  the  Stark 
provisions,  thus  protecting  any  payment 
arrangement  that  meeta  an  exception 
under  the  Stark  provisions.  We  intend 
specifically  to  address  this  issue  in  the 
final  regulations  that  are  being 
developed  in  response  to  the  September 
1993  proposed  rule. 
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Physician  Ownership  of  Hospitals 

Since  phjrsician  investment  in 
hospitals  is  expressly  recognized  under 
the  Stark  provisions,  a  recommendation 
was  made  for  a  companion  safe  harbor 
for  physicians  and  group  practices  that 
hold  ownership  interesta  in  hospitals  to 
which  they  refer. 

ASCs,  CORFs  and  Similar  Entities 

Commenten  reciHnmended  expanded 
safe  harbon  to  cover  ambulatory 
surgical  centera  (ASCs)  owned  by  a 
group  practice  (evep  if  not  all  memben 
of  the  group  are  surgeons),  and  for  ASCs 
that  are  owned  in  part  by  physicians 
and  in  part  by  hospitals  or  other  non- 
ph]rsician  investon,  as  long  as  the 
phjrsician's  return  on  investment  is 
based  on  the  performance  of  the  ASC  as 
a  whole.  A  commenter  also  requested 
protection  for  physician  ownership  in 
other  fecilities  where  they  practice,  such 
as  comprehensive  outftatient 
rehabilitation  fecilities.  We  expect  to 
address  these  issues  in  the  final 
regulations  being  developed  in  response 
to  our  earlier  safe  harbor  proposed  rule. 

Services  Provided  by  Federally-Funded 
Community  Health  Centen 

A  safe  harbor  was  suggested  to  allow 
Federally-funded  conmiunity  health 
centen  to  take  advantage  of 
opportunities  to  improve  their  sovices 
to  disadvantaged  patienta,  for  example, 
by  arranging  for  discounted  services 
where  the  arrangement  will  produce  a 
substantial  benefit  to  a  medically 
underserved  population. 

Continuing  Education 

One  commenter  recommended  a  safe 
harbor  delineating  the  circiunstances 
under  which  manufecturere, 
commercial  laboratories  and  other 
providere  can  sponsor  or  provide 
continuing  education  programs  to 
health  care  fecilities  and  practitionen. 
This  commenter  believed  that  many 
educational  opportunities  may  be 
foregone  by  practitioners  who,  at  the 
request  of  the  provider,  may  have  to 
notify  other  local  practitionen  about  the 
presentation  to  avoid  the  appearance  of 
impropriety.  The  commenter  was 
concerned  that  the  OIG  may  consider  a 
presentation  to  a  single  hospital,  for 
example,  as  an  inducement  for  Medicare 
referrals. 

Cataract  Surgery-Related  Prosthetic 
Devices 

A  recommendation  was  made  for  a 
safe  harbor  addressing  -the  referral  of 
patienta  for  eyeglasses,  contact  lenses 
and  intraocular  lenses.  A  commenter 
stated  that  eyeglasses  and  contact  lenses 
sold  by  optical  stores,  regardless  of  who 


owns  the  establishment,  are  consumer 
items  that  are  subject  to  specific 
controls  by  the  Federal  Trade 
Commission,  as  well  as  by  State 
regulation  and  free  market  competition. 
With  respect  to  a  safe  harbor  for  the 
provision  of  intraocular  lenses  during 
cataract  surgery,  the  commenter 
indicated  that  patienta  during  an 
operation  are  not  in  a  position  to  shop 
elsewhere  for  these  items,  and  the 
selection  of  these  lenses  is  based  on 
o{>entive  techniques  and  often  cannot 
be  done  prior  to  suigeiy. 

New  Managed  Care  Safe  Harbon 

A  new  safe  harbor  was  suggested  to 
apply  broadly  to  all  Medicare  and 
Medicaid  contracting  managed  care 
plans  that  are  in  compliance  with  the 
applicable  requirementa  under 
Medicare,  and  plaiu  that  are 
participating  in  the  Health  Care 
Financing  Admiiustration  (HCFA) 
managed  care  demonstrations.  A 
recommendation  was  also  made  to 
establish  comparable  safe  harbor 
protection  for  managed  care  plans  that 
are  licensed  or  regulated  by  HCFA  or 
State  regulatory  bodies,  involving  non- 
contracting  organisations  and  their 
activities  involved  in  providing  and 
arranging  care  for  Medicare 
beneficiaries.  Furtha.  a 
recommendation  for  new  safe  harbon 
was  also  received  that  would  protect 
other  managed  care  financial 
relationships,  such  as  (i)  paymrat 
arrangementa  between  managed  care 
organizations  and  manufecturen  that 
relate  to  tisage  of  the  manufecturer's 
producta  by  the  managed  care 
organization's  enrollees  and  (ii) 
protection  for  prefierred  provider 
organizations  that  charge  administrative 
fees  to  providen. 

Intercorporate  Traiufen 

Commenten  recommended  that  a  new 
safe  harbor  be  created  for  integrated 
delivery  systems  that  would  address 
paymenta  between  related  entities, 
including,  among  othen,  parent 
companies  and  wholly-owned 
subsidiaries.  This  safe  harbor  would 
serve  to  clarify  permissible  transfen  of 
"remuneration"  between  and  among 
physicians,  hospitals,  health  plans  and 
othen  who  are  delivering  health  care 
through  int^rated  delivery  systems. 

OSisring  Flat  Rates  for  Outpatient 
Surgery  by  Hospitals 

With  r^ard  to  outpatient  surgeries,  a 
commenter  stated  that  providen  should 
be  able  to  charge  Medicare  patienta  in 
the  same  fashion  as  other  patients, 
without  fear  of  sanctions.  As  a  result, 
they  recommended  a  new  safe  harbor 


for  fiat  fees  for  outpatient  siugeries.  The 
commenter  suggested  that  this  would 
enhance  access  to  health  services  to  the 
extent  that  the  beneficiary  would  have 
a  greater  comfort  level  kiurwing  the 
coinsurance  charge  at  the  Hm^i  a 
procedure  is  scheduled  rather  ttum 
dealing  with  uncertainty  of  not  knowing 
the  precise  amount  of  the  coinsurance 
obligation  until  after  ttie  procedure  has 
been  billed. 

Physician  Retention 

A  new  safe  harbor  was  recommended 
for  all  phjrsician  retmtion  efforts  by 
hospitals,  regardless  of  a  hospital's 
location.  The  safe  harbor  would  protect 
paymenta  or  benefita  offered  by 
hospitals  simI  other  entities  to  retain 
physicians  and  other  practitiontes  in  the 
service  area. 

Investmenta  by  Ambulatory  Surgical 
Center  (ASC)  Administraton  and 
Family  Membns 

A  conmenter  suggested  a  safe  harbor 
to  protect  investment  interesta  by 
certain  non-practitionen  who  are 
actively  involved  witii  the  delivery  of 
health  care  services  at  an  ASC  in  an 
administrative  or  managerial  c^iecity. 
Since  many  ASCs  are  owned,  in  pert,  by 
facility  administraton  who  have  a 
vested  interest  in  the  success  of  the 
ASC  it  was  believed  that  these 
individuals  should  be  allowed  to  invest 
in  ASCs  and  partidpato  in  any  profita 
generated  by  the  fedlity  at  which  they 
wotk  with  the  protection  of  a  safe 
harbor,  much  like  surgeons  would  be 
allowed  to  invest  in  the  ASC  even  if 
passive  investon.  The  commenter  also 
believed  that  a  safe  harbor  should  aUow 
investment  interesta  in  ASCs  to  be  held 
by  family  memben  of  those  individuals 
whose  investment  interesta  are 
protected  by  the  safe  hartwr  so  long  as 
those  family  memben  are  not  able  to 
make  or  influence  referrals  to  the 
fecility.  We  expect  to  address  this  issiie 
in  the  OIG's  final  regulations  being 
developed  in  response  to  our  earlier  safe 
harbon  proposaL 

ASCs  Located  in  Underserved  Rural 
Areas 

To  encourage  efficient  and  less-costiy 
medical  care  delivery,  it  was 
recommended  that  all  investmenta  in  an 
ASC  in  an  area  where  there  was 
previously  no  ASC  or  hospital, 
regardless  of  their  source,  should 
receive  protection  as  long  as  the 
investmenta  meet  specific  criteria  set 
forth  in  the  proposed  safe  harbor  for 
investmenta  in  entities  in  rural  areas. 
(Proposed  revisions  to  §  1001.952(aK4) 
were  set  forth  in  the  OIG  proposed 
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Loans 

A  commenter  indicated  that  loans 
between  a  provider  and  practitioner  are 
often  the  only  available  source  of 
necessary  capital  in  a  community,  and 
recommended  protection  for  loans 
between  parties  who  may  be  in  a 
position  to  refer,  recommend  or  arrange 
lor  the  referral  or  recommendation  of 
Medicare  or  Medicaid  covered  items  or 
services. 

Investments 

Although  there  is  a  safe  harbor  under 
the  anti-kickback  statute  for  investment 
interests,  a  commenter  believed  that  it 
expressly  protects  only  payments  in  the 
form  of  "return  paid  to  investors"  on 
investments  that  comply  Mdth  the  safe 
harbor's  requirement,  but  not  expressly 
the  investments  themselves.  They 
indicated  that  health  care  providers  and 
practitioners  often  enter  into  legitimate 
business  ventures  in  which  the 
Investors  are  potential  recipients  of 
referrals  from  the  venture  in  which  they 
are  investing.  As  a  result,  the 
commenter  recommended  a  new  safe 
harbor  to  protect  legitimate  investments 
from  the  anti-kickback  statute. 

De  Minimis  Gifts 

A  commenter  suggested  a  new  safe 
harbor  addressing  de  minimis  gifts  to 
beneficiaries  for  recommending  a  new 
customer  to  the  provider.  For  purposes 
of  this  proposal,  de  minimis  gifts  would 
be  small  tokens  of  a  provider's  gratitude 
given  to  customers  and  community 
members  who  suggest  the  provider's 
services  or  products  to  other  potential 
customers,  consistent  with  the  Internal 
Revenue  Service's  definition  on 
limitation  on  all  allowable  business 
gifts.  No  safe  harbor  protection  would 
be  afforded  where  gifts,  even  if  de 
minimis,  were  made  to  physicians  and 
other  practitioners  in  a  position  to 
influence  patients. 

Physician/Provider  Sponsored 
Organizations 

Commenters  requested  that  a  new  safe 
harbor  be  created  for  physician/provider 
sponsored  organizations  (PSOs).  The 
proposed  safe  harbor  would  protect 
payments  to  or  by  any  provider, 
provider  sponsor  or  provider  service 
network  for  services  to  beneRciaries 
enrolled  by  an  eligible  organization 
under  section  1876  of  the  Act  in 
accordance  with  a  full-risk  or  partial- 
risk  contract.  The  commenter  suggested 
that  protection  for  PSOs  would  increase 
patient  access  to  health  care  services 


and  increase  the  health  care  options 
available  to  program  beneficiariaa. 

B.  Proposed  N»w  OIG  Special  Fraud 
Ahrts 

Limitation  on  use  of  Fraud  Alerts 

A  recommendation  was  made  to  limit 
the  use  of  Special  Fraud  Alerts  to 
circumstances  that  raise  concerns  about 
serious  and  clear  violations,  rather  than 
merely  "questionable"  practices. 

Financial  Arrangements  Between 
Hospitals  and  Hoapital-Basad 
Physicians 

A  commenter  stated  that  an  increasing 
number  of  hoapital-based  ph3rsician 
agreements  with  hospitals  compensate 
physiciaiu  for  less  than  the  fair  maiicet 
value  of  management  and  supervisory 
services  they  provide  to  hospitals,  or 
require  physicians  to  pay  more  than  the 
fair  market  value  for  certain  services 
provided  by  the  hospital  as  a  condition 
lot  entering  into  or  renewing  contracts. 
As  s  result,  a  Fraud  Alert  was 
recommended  to  discuss  financial 
arrangements  between  hospitals  snd 
hospital-based  ph3rsicians.  A  second 
commenter  raised  concern  about  the 
appropriate  comfiensation  for  hospital- 
based  physicians  and  physicians  serving 
as  medical  directors.  They 
recommended  a  new  OIG  Fraud  Alert 
addressing  services  considered  integral 
and  not  "Incident  to"  physician 
services,  and  the  proper  use  of 
nonphysician  practitioners 
accompanied  by  the  appropriate  billing 
for  their  services. 

Ambiguity  in  Billing  Practices 

A  suggestion  was  made  to  provide 
clear  direction  regarding  covered  and 
non-covered  services  and  appropriate 
billing  practices  and,  in  conjunction 
with  section  231  of  the  HIPAA,  define 
the  term  "pattern  of  billing  for  services" 
that  the  provider  knew  or  should  have 
known  was  not  medicaMy  necessary. 
The  commenter  indicated  that  any 
Fraud  Alert  should  specify  that  no 
sanctions  would  be  taken  for  a  pattern 
of  billing  for  services  considered  to  be 
medically  unnecessary  until  the 
provider  has  been  given  written  notice 
of  the  problem  and  an  opportiuiity  to 
desist  from  the  billing  practice. 

Barring  Demands  by  Medicare 
Supplemental  Carriers  for  Discounts 
from  Providers 

Since  Medigap  carriers  other  than 
Medicare  SELECT  plans  continue  to 
seek  discounts  or  waivers  of  copayment 
amounts  frt>m  providers,  it  was 
recommended  that  the  OIG  clarify  that 
is  improper  for  Medigap  insurers  (other 
than  Medicare  SELECT  in  connection 


with  Part  A  services  covered  by  existing 
safe  harbors)  to  seek  discounts  and 
waivers  of  Medicare  coinsurance  or 
deductible  amounts. 

Payment  Arrangements  Between 
Hospice  Providers  and  Nursing  Homes 

Concern  was  voiced  over  certain 
compensation  arrangements  between 
hospices  and  nursing  facilities, 
including  skilled  nursing  CM:iUties.  that 
suggested  suspect  incentive 
arrangements  that  disguise  rsfcrral  fees 
as  payments  for  services  to  such  nursing 
facilities.  A  Fraud  Alert  was  suggested 
to  address  the  fact  that  when  a  hospice 
pays  a  nursing  facility  more  than  95 
percent  of  the  Standard  Medicaid  Per 
Diem  Reimbursement  Rate,  such 
arrangements  may  violate  the  anti- 
kickback  sUtute. 

Clinical  Lab<»atory  Parsoniiel  Within  sn 
ESRD  Facility 

A  commenter  recommended  an 
amendment  to  the  phlebotomy  section 
of  the  OIG  Special  Fraud  Alert— 
"Arrangements  fat  the  Provision  of 
rUnirwl  lab  Services" — that  was  issued 
in  October  1994.  Under  that  section,  a 
clinical  laboratory's  placement  of  a 
phlebotomist  in  a  physician's  office 
does  not  in  and  of  itself  serve  as  an 
inducement  prohibited  by  the  anti- 
kickback  statute.  However,  the 
commenter  indicated  that  certain  tasks 
could  implicate  the  statute  if  those 
functions  thht  benefit  the  physician  are 
performed  by  the  phlebotomist  As  a 
result,  they  proposed  that  the  OIG 
htghlight  a  simUar  practice  of  providing 
a  clinical  laboratory  employee,  or 
processor,  to  sn  ESRD  facility  on  a  full- 
time  basis  to  relieve  the  facility  of  these 
duties. 

# 

Laboratory  Contracting  with  Billing 
Management  Consultants 

It  was  suggested  that  a  Fraud  Alert  be 
developed  outlining  the  potential  issues 
related  to  contracting  with  billing 
management  consultants,  the 
appropriate  relationship  between  the 
facility  and  the  consiiltants,  and  the 
liability  of  all  parties  involved  in  the 
contract. 

Discounted  Copayments  and 
Deductibles 

In  light  of  new  civil  money  penalty 
authority  for  Medicare  providers  who 
offer  incentives  to  induce  Medicare 
referrals,  it  was  reconunended  that  a 
Fraud  Alert  be  developed  addressing 
situations  in  which  a  copayment  or 
deductible  can  be  discounted. 
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Home  Health  Issues 

With  regard  to  the  proper  certification 
of  Medicare  beneficiaries  for  home 
health  services,  a  recommendation  was 
made  to  develop  a  Fraud  Alert  defining 
what  is  considered  "home  bound"  and 
what  actions  should  be  taken  to  ensure 
that  the  beneficiary  is  appropriately 
certified  and  is  eligible  for  home  health 
services.  The  commenter  also 
recommended  that  a  Fraud  Alert 
address  home  health  agency  procedures 
related  to  conta(;ting  patients  upon 
dischaige  from  the  hospital,  and  claims 
for  home  health  visits  that  occur  prior 
to  physician  authorization  for  the  visit 

Medicare  as  Secondary  Payer 

A  commenter  indicated  that  if 
primary  coverage  is  not  identified. 
Medicare  may  be  billed  inappropriately, 
thus  leading  to  allegations  of  fraudulent 
billing.  The  commenter  reconunended  a 
new  Fraud  Alert  setting  forth  the 
appropriate  process  to  determine 
primary  coverage,  and  the  level  of 
diligence  a  focility  must  use  to  verify 
primary  coverage. 

Hospice  Care 

A  new  Fraud  Alert  was  recommended 
outlining  the  appropriate  method  for 
determining  life  expectancy  to  meet 
hospice  eli^bility  criteria,  and  the 
responsibility  if  a  patient  is 
subsequently  foimd  ineligible  for 
hospice  benefits  due  to  an  incorrect 
determination  of  life  expectancy.  It  was 
also  suggested  that  the  Fraud  Alert 
addressbilling  issues  associated  with  a 
hospice  patient  who  is  transferred  to  a 
hospital,  and  the  instances  when  a 
hospital  should  bill  the  hospice  instead 
of  Medicare  to  avoid  duplicate  bills  to 
Medicare  for  the  same  patient 

Ho^ital  Issues 

It  was  suggested  that  problems  have 
occurred  with  PPS  hospitals  billing 
Medicare  for  discharging  a  patient  when 
the  patient  was  actually  transferred  to 
another  PPS  hospital  or  imit,  and  that 
the  OIG  develop  a  Fraud  Alert  outlining 
instances  in  which  a  hospital  may  bill 
Medicare  for  a  patient  dischaige  and 
when  the  hoapital  must  file  a  claim  as 
a  transfer. 

Value  Added  Services 

A  new  Fraud  Alwt  was  recommended 
to  address  concerns  about  vendors  in 
the  food  service  industry  offering  "value 
added  services"  to  their  institutional 
ciistomers.  The  commenter  stated  that 
many  of  these  practices,  intended  to 
induce  the  initiation  or  maintenance  of 
a  business  relationship  between  parties, 
raised  concerns  under  the  anti-kickhack 
statute  since  food  service  sold  to  health 


care  institutions  is  reimbursed  in  part 
by  Medicare  and  the  State  health  care 
programs. 

Further  public  conmients  on  the 
proposals  summarized  above  are  not 
being  solicited  at  this  time. 

in.  Solicitation  of  Additional  New 
KaconunmdatioBS  and  Prtrpnssls 

In  accordance  with  the  requimnents 
of  section  205  of  PiU>lic  Law  104-191. 
we  are  seeking  additional 
recommendations  from  affected 
provider,  practitioner,  supplier  and 
beneficiary  representatives  regarding  the 
development  of  proposed  or  modifiml 
safe  harbor  regulations  and  new  Special 
Fraud  Alots  beyond  those  sununvizad 
above. 

Criteria  for  Modifying  and  Establishing 
Safo  Harbor  Provisions 

In  accordance  with  the  statute,  we 
will  consider  a  number  of  factors  in 
reviewing  proposals  for  new  or 
mocUfied  safe  harbor  provisions,  such  as 
the  extent  to  which  the  proposals  would 
effect  an  increase  or  decrease  in — 

•  Access  to  health  care  services; 

•  Thequality  of  care  services; 

•  Patient  freedom  of  choice  among 
health  care  providers; 

•  Competition  among  health  care 
providers; 

•  The  cost  to  Federal  health  care 
programs; 

•  The  potential  overutilization  of  the 
health  care  services;  and 

•  The  ability  of  health  care  fecilities 
to  provide  services  in  medically 
underserved  areas  or  to  medically 
underserved  populations. 

In  addition,  we  will  also  take  into 
consideration  the  existence  (or 
nonexistence)  of  any  potential  finnnrial 
benefit  to  health  care  professionals  or 
providers  that  may  vary  based  on  their 
decisions  of  whether  to  (1)  order  a 
health  c«ure  item  or  service,  or  (2) 
arrange  for  a  referral  of  health  care  items 
or  services  to  a  particular  practitioner  or 
provider. 

Criteria  for  Developing  Special  Fixiud 
Alerts 

In  determining  whether  to  issue 
additional  Special  Fraud  Alerts,  we  wiU 
also  consider  whether,  and  to  what 
extent,  those  practices  that  would  be 
identified  in  new  Fraud  Alerts  may 
result  in  any  of  the  consequences  set 
forth  above,  and  the  volume  and 
frequency  of  the  conduct  that  would  be 
identified  in  these  Special  Fraud  Alerts. 

A  detailed  explanation  of  justification 
or  empirical  data  supporting  the 
suggestion,  and  sent  to  the  address 
indicated  above,  would  prove  helpfid  in 
our  considering  and  drafting  new  or 


modified  safe  harbor  regulations  and 
Special  Fraud  Alerts. 

Dated:  December  1, 1997.    ' 
Jane  GOte  Brawa, 
Inspector  Geneml. 
[FR  Doc.  97-32150  Piled  12-0-97;  8:4S  am) 
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47CFRPwt32 

(CC  Docksl  No.  87-^2;  FCC  fr-Wq 

UnHorm  System  of  Accounte  for 


MBtCt:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  document,  we  propose 
rules  for  the  accounting  treatment  of 
transactions  related  to  interconnection 
and  shared  infrastructure.  Specifically, 
we  propose  new  Part  32  accounts  and 
subsidiary  recordkeeping  requirements 
to  record  the  revenues  and  eiqpenses 
related  to  providing  and  obtaining 
interconnection.  We  tentatively 
conclude  that  new  accounts  are  not 
necessary  to  record  the  revenues  and 
expoues  associated  with  sharing 
infrastructure. 

DATES:  Interested  parties  may  file 
comments  on  or  before  December  10, 
1997,  and  reply  comments  on  or  before 
January  26. 1998.  Written  coramraits  by 
the  public  on  the  proposed  and/or 
modified  information  collections  are    - 
due  December  10, 1997.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
February  9, 1998. 

AOONESSES:  Parties  should  send  dteir 
comments  or  reply  comments  to  Office 
of  the  Secretary,  Federal 
Communications  Commission,  1019  M 
Street,  NW.,  Room  222.  Washington.  DC 
20554.  Parties  should  also  send  a  f>aper 
copy,  and  a  copy  on  3.5  inch  diskette 
formatted  in  an  IBM  compatiUe  facm 
using,  if  possible,  WordPerfisct  5.1  for 
Windows  software,  to  Matthew  Vitale  of 
the  Common  Carrier  Bureau's 
Accounting  and  Audits  Division,  2000  L 
Street.  NW.,  Room  200F,  Washington. 
DC  20554.  Conunenters  should  also 
provide  one  copy  of  any  documents 
filed  in  this  prooseding  to  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
1231  20th  Street.  NW..  Washington.  DC 
20036. 
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In  addition  to  filing  comments  with 
the  Secretary,  a  copy  of  any  comments 
on  the  information  collection  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission.  Room  234,  1919  M  Street. 
NW.,  Washington,  DC  20554,  or  via  the 
Internet  at  jboieytffcc.gov,  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB.  725  17th  Street.  NW., 
Washington.  DC  20503  or  via  the 
Internet  to  fiiin_ttfal.eop.gov. 
TOM  FURTMCR  MRMMATION  CONTACT: 
Matthew  Vitale,  Accoimting  and  Audits 
Division,  Common  Carrier  Bureau.  (202) 
418-0866. 

aUPPLBMENTARY  MFOMMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  adopted  October 
2. 1997,  and  released  October  7, 1997. 
The  full  text  of  this  Commission  notice 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FGC  Public  Refierence  Room  (Room 


230),  1919  M  Street,  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  be  purchased  firom  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
1231  20th  Street,  NW.,  Washington,  DC 
20036. 

P^MTWork  Reduction  Analjraia 

This  notice  contains  a  proposed  or 
modified  information  collection.  The 
Conunission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
conunent  on  the  information  collections 
contained  in  this  Notice,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Pub.  L.  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  notice;  OMB 
notification  of  action  is  due  60  days 
from  date  of  publication  of  this  Notice 
in  the  Federal  Raciater.  Con 


should  address:  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  udlity,  and 
clarity  of  information  collection;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  None. 

Title:  Amendments  to  Uniform 
Systems  of  Accounts  for 
Interconnection,  Notice  of  Proposed 
Rulemaking,  CC  Docket  No.  07-212. 

Form  No.:  N/A. 

Type  of  Review:  New  Collection. 

Respondents:  Businesses  or  other  for 
profit 

Proposed  Collections: 


#  Reepondents 

Est.  linte  per  response 
(hour*) 

Total  arwHjal  txjrden 
(hours) 

a  New  Accounts  

b.  SubekSary  Aooounling  Recofdi 

c.  Coel  Study - 

•8 

•8 
68 

40 
120 

180 

2.720 

8.180 

ia880 

Total  Annual  Burden:  21.760. 

Estimated  Costs  Per  Respondent:  $0. 

Needs  and  Uses:  In  this  Notice  of 
Proposed  rulemaking  issued  in  CC 
Dodcet  No.  97-212.  the  Commission 
initiates  a  proceeding  with  the  goal  of 
reviewing  comprehensively  our  Part  32 
procedures  dealing  with  the  accounting 
treatment  of  transactions  related  to 
interconnection  and  shared 
infrastructure  to  ensure  that  they  meet 
the  objectives  of  the  1996  Act.  lite 
Commission  seeks  comment  on  a 
proposal  establishing  new  Part  32 
accounts  and  subsidiary  recordkeeping 
requirements  to  record  the  revenues  and 
expenses  related  to  providing  and 
obtaining  interconnection.  The 
Commission  also  seeks  comment  on  the 
conclusion  that  new  accounts  are  not 
necessary  to  record  the  revenues  and 
expenses  associated  with  sharing 
infrastructure. 

Regulatory  Flexibility  Analysis 

This  Notice  proposes  new  revenue 
and  expense  accounts  for  ILECs  to 
record  the  revenues  they  receive  and  the 
amounts  they  pay  in  the  sale  and 
purchase  of  interconnection,  access  to 
unbundled  network  elements,  transport 
and  termination  of  traffic,  and  resale  of 
telecommunications  services.  Section 
603  of  the  Regulatory  Flexibility  Act 


(RFA),  as  amended,*  requires  an  initial 
Regulatory  Flexibility  Act  Analysis  in 
notice-and-commeht  rulemaking 
proceedings  unless  we  certify  that  "the 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
significant  number  of  small  entities."  > 

The  RFA  defines  the  term  small  entity 
as  having  the  same  meaning  as  small 
business  concent  under  the  Small 
Business  Act  (SBA),^  which  defines 
Sina7/  business  concern  as  "one  which  is 
independently  owned  and  operated  and 
which  is  not  dominant  in  its  field  of 
operation."  *  Section  121.201  of  the  SBA 
regulations  defines  small 
telecommunications  entities  in  SIC 
Code  4813  (Telephone 
Communications,  Except 
Radiotelephone)  as  any  entity  with 
fewer  than  1,500  employees  at  the 
holding  company  level.^  Some  entities 
employing  fewer  than  1500  emplojrses 
at  the  holding  company  level  may  be 
afiiacted  by  the  proposals  made  in  this 
Notice.  However,  we  do  not  consider 
such  entities  to  be  "small  entities" 
under  the  RFA  because  they  are  either 
affiliates  of  large  corporations  or 
dominant  in  their  field  of  operations. 


•  s  U.S.C  eo3. 

>/(/.  605(b). 

*U.  601(6)  adopting  IS  U.S.C  §«32(aXl). 

« IS  U.S.C  632(aKl). 

>  13  CFIt  121.201. 


Therefore,  we  do  not  believe  that  the 
proposed  rules  will  affect  a  substantial 
number  of  small  entities. 

Even  if  the  small  ILECs  were  "small 
entities"  under  the  SBA,  we  would  still 
certify  that  no  regulatory  flexibility 
analysis  is  necessary  here  because  none 
of  the  proposals  in  this  Notice,  if 
adopted,  would  have  a  significant 
economic  impact  on  the  carriers  which 
must  comply  with  our  accounting  rules. 
Purauant  to  long-standing  rules,  ILECs 
must  record  the  revenues  and  expenses 
associated  writh  their  operations.  This 
Notice  merely  proposes  that  new 
revenue  and  expense  accounts  be 
established  so  that  the  amounts 
pertaining  to  interconnection  and 
infrastructure  sharing  will  be  uniformly 
reported.  This  procedure  will  be  easy 
for  ILECs  to  implement  and  will  not 
require  costly  or  burdensome  analysis. 

We  therefore  certify,  pursuant  to 
section  605(b)  of  tiie  RFA  tiiat  the  rules 
proposed  in  this  Notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Ordering  Clause 

Accordingly,  it  is  ordered  that, 
pursuant  to  sections  1, 2, 4,  201^205. 
215,  218.  220,  229,  254,  and  410  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C  §§  151. 152, 154. 
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201-205. 215,  218,  220, 229, 254  and 
410  that  notice  is  hereby  given  of 
proposed  amendments  to  Part  32  of  the 
Commission's  rules,  47  CFR  part  32.  as 
described  in  this  notice  of  proposed 
rulemaking. 

List  ofSabfscIs  in  47  CFR  Part  32 

Uniform  System  of  Accoimts. 
Federal  Communications  Commission. 
Magalie  Rawui  SalM. 
Secretary. 

(FR  Doc  97-32223  Filed  12-9-07;  8:45  am] 
iooocsns-si^ 


DEPARTMENT  OF  COMMERCE 
National  Oceanic  and  Atmoaptwric 


SO  CFR  Parts  eOO  and  648 
P.D.  112887A] 

MaQnuaon-Stavena  Act  Praviaiona; 
Qanaval  Provialona  for  Oomaallc 
Flahartea;  Applications  tor 
Exparimantal  FiaMng  Permits  (EFPs) 

AQBtCV:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTKM:  Notification  of  experimental 

fishery  proposal;  request  for  comments. 


;  NMFS  issues  this  notice  to 
announce  that  the  Regional 
Administrator,  Northeast  Region,  NMFS 
is  considering  approval  of  an 
experimental  fislting  proposal  that 
would  allow  vessels  to  conduct 
operations  otherwise  restricted  by 
regulations  governing  the  Fisheries  of 
the  Northeastern  United  States.  The 
experimental  fishery  would  involve 
fishing  for,  retention,  and  limited 
landing  of  Atiantic  sea  scallops  with  a 
modified  sea  scallop  dredge  in  Southern 
New  England  and  Mid- Atiantic 
Regulated  Mesh  Areas.  Regulations 
under  the  Magnuson-Stevens  Act 
provisions  require  publication  of  this 
notice  to  provide  interested  parties  the 
opportvuiity  to  comment  on  the 
proposed  experiment^  fishery. 
DATES:  Comments  on  this  notice  must  be 
received  by  December  29, 1997. 
ADDRESSES:  Comments  should  be  sent  to 
Andrew  A.  Rosenberg,  Ph.  D.,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  on  the 
outside  of  the  envelope  "Comments  on 
Proposed  Experimental  Fishery." 
FOR  FURTHER  SIFOAMATiaN  CONTACT: 
Peter  Christopher.  Fishery  Management 
Specialist,  978-281-9288. 


SUPPLCMENTARV  MFORMATION:  The 
Virginia  Institute  of  Marine  Science 
submitted  an  application  for  an  EFP  on 
October  17. 1997.  to  investigate  summer 
flounder  bycatch  by  Atiantic  sea  scallop 
dredges.  An  experimental  dredge  would 
be  modified  with  large  mesh  on  the 
upper  portion  of  the  dredge  to  allow  for 
summer  flounder  escapement.  Fishing 
activity  would  target  a  limited  amount 
of  AtlaJatic  sea  sculops  in  the  Southern 
New  England  and  Mid- Atlantic . 
Regulated  Mesh  Areas. 

The  Virginia  Institute  of  Marine 
Science  would  conduct  experimental 
fishing  activities  on  chartered  fishing 
vessels.  EFPs  are  required  to  exempt 
vessels  from  possession  limits,  gear 
restrictions,  and  days-at-sea  restrictions 
of  the  Atlantic  Sea  Scallop  Fishery 
Management  Plan. 

Aalbority:  16  U.S.C  1801  et  seq. 
Ditod:  Etooember  4. 1997. 
GaiyCMatiack, 

Director,  Ofjpce  of  Sustainable  Fisheries, 

National  hbirine  Fisheries  Serrice. 

[PR  Doc.  97-32337  Filed  12-9-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapheiic 
Administralion 

50  CFR  Parts  600  and  646 
P.D.  112887B) 

Magnuaon-Slavans  Act  Provisions; 
Qanaral  Provlalons  for  Domestic 
FIsharloa:  AppHcadons  for 
Experimental  FiaMng  Permits  (EFP^ 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notification  of  experimental 
fishery  proposal;  request  for  comments. 

SUMMARY:  NMFS  issues  this  notice  to 
aimounce  that  the  Regional 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator),  is  considering 
approval  of  an  experimental  fishing 
proposal  that  would  permit  vessels  to 
cotoduct  operations  otherwise  restricted 
by  regulations  governing  the  Fisheries  of 
the  Northeastern  United  States.  The 
experimental  fishery  would  involve  the 
possession  and  retention  of  Crangon 
shrimp  (brown  shrimp),  including  the 
possible  capture  and  release  of  regulated 
multispecies,  in  the  Gulf  of  Maine/ 
Georges  Bank  Regulated  Mesh  Area. 
Regulations  under  the  Magnuson- 
Stevens  Act  provisions  require 
publication  of  this  notice  to  provide 


interested  parties  the  opportimity  to 
comment  on  the  proposed  exper^nental 
fishery. 

DATES:  Qnmnents  on  this  notice  must  be 
received  on  or  bttfore  December  29. 
1997.  ^ 

AOnnciBCB.  Commmts  should  be  sent  to 
Andrew  A.  Roaenberg.  Ph.D.,  R^imial 
Administrator.  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive. 
Gloucester,  MA  01930.  Merit  on  the 
outside  of  the  envelope  "CommentB  on 
Proposed  Experimental  Fisheries." 
FOR  FURTHER  WronMAnON  CONTACT: 
Bonnie  VanPelt,  Fishery  Management 
Specialist,  (978)  281-9244. 
SUPPianiTARY  VVORMATKM:  The  Maine 
Department  of  Marine  Resources 
(K^DMR)  has  been  approved  for  a 
Saltonstall/Kennedy  (S/K)  Grant  to 
investigate  the  feasibility  of  developing 
a  3-month  winter  Crangon 
septemspinosus  shrimp  (brown  shrimp) 
fishery  between  Frenchman's  Bay  and 
Casco  Bay,  Maine,  in  nearahore  and 
estuarine  waters.  The  two  main 
objectives  of  the  proposed  project  are 
the  use  of  gear  technology  to  address 
r^ulatory  species  bycatch  and  the 
development  of  a  sustainable  fishery 
that  will  ease  financial  hardship  by 
absorbing  displaced  groundfishing 
efi^ort.  New  gears  and  fisliing  methods 
will  be  employed  based  on  technology 
of  a  similar  Crangon  shrimp  fishery  that 
exists  in  Europe,  as  well  as  on  a 
modification  of  the  gear  technology 
currentiy  used  in  the  northern  shrimp 
fishery. 

The  MEDMR  submitted  an 
application  for  an  EFP  to  conduct  the 
proposed  project  on  October  14, 1997. 
The  experimental  trawl  surveys  are 
proposed  for  January  through  June  1998. 
The  proposed  experiment  will  allow 
approximately  three  commercial  fi«titng 
vessels  to  conduct  gear  triak  using  a 
Crangon  otter  trawl,  an  otter  trawl  of 
European  design,  and  two  beam  trawl 
nets  with  mesh  sizes  of  20  mm.  One 
otter  trawl  will  be  assembled  with  a 
Nordmore  grate  (physical  separator)  and 
the  other  with  a  bycatch  reduction 
device  known  as  a  felse  upper 
(behavioral  separator),  while  the  beam 
trawl  nets  will  contain  a  finfish 
excluder  device  called  a  sieve.  Bar 
spacing  of  the  Nordmore  grate  will  be  1/ 
2  inch  (1.27  cm),  smaller  than  the  1  inch 
(2.54  cm)  now  being  used  in  the 
northern  shrimp  fishery.  All  trawl  gear 
is  designed  to  enable  finfish  to  escape 
through  a  hole  in  the  lower  panel  of  the 
net  Experimental  gear  performance  will 
be  tested  with  control  otter  trawl  nets  of 
20  mm  stretched  mesh  with  1/4  inch 
(0.635  cm)  mesh  liners  and  20  mm  beam 
trawl  nets.  Trawl  effectiveness  will  be 
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compared  using  a  random  block  design 
and  analysis  of  variance  techniques. 
Five  survey  towrs  at  each  of  the  six 
designated  sample  areas  will  be 
conducted  once  a  month  from  January 
through  March  and  extended  until  June, 
if  necessary.  Sample  stations  will  be 
limited  to  depths  of  less  than  35 
fathoms  (19.13  m)  within  the  prefect 
sample  area.  Finfish  bycatch  during  the 
proposed  winter  sampling  period  is 
expected  to  be  low  as  determined  by 
previous  finfish  sampling  surveys. 
Smelt,  winter  flounder,  and  sticklebacks 
are  the  species  most  likely  to 
concentrate  in  the  nearshore  areas. 
Finfish  bycatch  will  be  documented  and 
then  discarded  after  some  commercial 
finfish  species  stomach  samples  are 
taken.  Although  the  survey  tows  are 
expected  to  collect  limited  nimibers  of 
regulated  species,  some  level  of 
entrapment  may  help  assess  the 
efiiactiveness  of  bycatch  reduction 
devices  and  gear  modifications.  The 
survey  will  also  help  to  determine 
population  densities  of  both  juvenile 
and  conmiercially  harvested  adult 
Cmngon,  percent  distribution  within 
samples  areas,  and  seasonal  distribution 
patterns.  All  catches  of  Cmngon  will  be 
frozen  and  saved  for  processing  trials. 
Commercial  sized  Cmngon  will  be 
processed  by  fiKilities  in  Maine  that 
will  handle  the  peeling,  packaging, 
cooking,  and  presentation  of  product 
samples  to  foreign  buyers  to  compare 
with  European  Cmngon  market 
products. 

EFPs  would  be  issued  to  the 
participating  vessels  to  exempt  them 
from  the  mesh  size,  minimum  fish  size, 
and  days-at-sea  restrictions  of  the 
Northeast  Multispecies  Fishery 
Management  Flan. 

Aathority:  16  U.S.C  1801  tt  $eq. 

Datad:  Dacmbar  4. 1M7. 
Gary  C  Matlock. 

Director,  Office  of  Sustainable  Fiaheriea, 
Sational  Marine  Fitherie*  Service. 
IFR  Doc.  97-3233«  Filed  12-«-«7;  8:4S  am) 
aajJMQCOoa  an9-t%-f 


DEPARTMENT  OF  COMMERCE . 

National  OcMnIc  and  Atmoapharte 
Admlnlatralion 

SOCFR  Part  622 
[Doetot  Na  ;  LO.  1204l7q 
RM064»-AK2t 

Flaharlaa  of  tha  Caribbaan.  Gulf  of 
Maxloo.  and  Soutti  AMantIc;  Raaf  Rah 
Flahary  of  tha  Qulf  of  Maxico;  Rad 
Minimum  Siia  Umtt 


AQDICV:  National  Marina  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rale,  isquest  for 

comments. 


f:  NMFS  issues  this  proposed 
nile  to  implement  the  provisions  of  a 
regulatory  amendment  prepared  by  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council)  in  accordance  with 
framework  procedures  for  adjusting 
management  measures  of  the  Fishery 
Management  Flan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
This  proposed  rule  would  maintain  the 
current  minimum  size  limit  ior  red 
snapper  of  15  inches  (38.1  cm),  total 
length  (TL).  Under  the  present 
regulations,  the  minimum  size  limit 
would,  increase  to  16  inches  (40.6  cm), 
TL,  on  January  1, 1998.  The  intended 
efiect  of  this  proposed  rule  is  to 
maximize  the  economic  benefits  from 
the  red  snapper  resource  within  the 
constraints  of  the  rebuilding  program  for 
this  overfished  resource. 
OATIS:  Written  comments  must  be 
received  on  or  before  December  29, 
1997. 

ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  Peter  Eldridge, 
Southeast  Regional  Office.  NMFS,  9721 
Executive  Center  Drive  N.,  St 
Petersburg,  FL  33702. 

Requests  for  copies  of  the  framework 
regulatory  amendment,  which  includes 
an  enviroiunental  assessment  and  a 
regulatory  impact  review  (RIR)  should 
be  sent  to  the  Gulf  of  Mexico  Fishery 
Management  Council,  3018  U.S. 
Highway  301  North.  Suite  1000.  Tampa. 
FL  33619-2266;  Phone:  813-226-2815; 
Fax:  813-225-7015. 


FOn  FURTHER  aM)RMATIOM  OONTACT: 

Peter  Eldridge,  813-570-5305. 
SUPPLEMENTARY  aTORMATION;  The  reef 
fish  fishery  in  the  Exclusive  Economic 
Zone  of  the  Gulf  of  Mexico  is  managed 
under  the  FMP.  The  FMP  was  prepared 
by  the  Council  and  is  implemented 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 


Management  Act  by  regulations  at  50 
CFR  part  622. 

The  Council  has  proposed  an  adjusted 
management  measure  (a  regulatory 
amendment)  for  the  Gulf  red  snapper 
fishery  for  NMFS'  review,  approval,  and 
implementation.  This  measure  was 
developed  and  submitted  to  NMFS 
under  the  terms  of  the  FMFs  frameworic 
procedure  for  annual  adjustments  in 
total  allowable  catch  and  related 
measures  for  the  red  snapper  fishery 
(framework  procedure).  The  proposed 
rule  would  implement  the  measure 
contained  in  the  Council's  regulatory 
amendment 

Red  Snapper  Minimiim  Siae  Limit 

The  red  snapper  resource  in  the  Gulf 
of  Mexico  is  overfished  and  is  cunenUy 
under  a  management  program  to  restore 
the  stock  to  a  threshold  level  of  20- 
percent  spawning  potential  (SPR)  by  the 
year  2019.  Amendment  5  to  the  FMP 
established  a  gradual  increase  in  the 
recreational  and  commercial  minimum 
size  limit  for  red  snapper,  from  13 
inches  (33.0  cm),  TL,  to  14  inches  (35.6 
cm),  TL,  in  1994, 15  inches  (38.1  cm), 
TL.  in  1996.  and  16  inches  (40.6  cm). 
TL,  in  1998.  Amendment  5  noted  that 
this  action  would  increase  the  yield-per- 
recruit  obtained  from  the  fishery 
provided  that  the  potential  gains  were 
not  negated  from  additional  release 
mortality  of  imdersized  fish. 

The  1997  red  snapper  stock 
assessment  evaluated  the  impact  of 
increases  in  the  minimum  size  through 
a  series  of  simulations.  The  assessment 
concluded  that  under  the  constant  catch 
scenario,  as  presenUy  implemented,  an 
increase  in  minimum  size  limit  from  15 
inches  (38.1  cm)  to  16  inches  (40.6  cm), 
TL.  would  have  littie,  if  any.  effsct  on    • 
the  SPR  value  in  the  year  2019  because 
of  the  associated  discard  mortality. 
Therefore,  it  would  not  contribute  to 
rebuilding  the  resource.  The  assessment 
indicated  that  as  minimtim  size 
increeses,  the  portion  of  the  stock  that 
is  available  to  contribute  to  the  yield 
decreases.  Consequentiy,  in  these 
simulations,  fishermen  would  have  to 
fish  harder  to  prtxiuce  the  same  yield. 
This  simulated  increase  in  effort  in  turn 
would  result  in  more  fish  being  released 
and,  thus,  subject  to  release  mortality. 
The  Reef  Fish  Stock  Assessment  Panel 
reviewed  the  1997  assessment  and 
concurred  with  the  conclusion  that 
increasing  the  minimum  size  from  15 
inches  (38.1  cm)  to  16  inches  (40.6  cm). 
TL,  would  not  be  expected  to  result  in 
biological  benefits. 

Testimony,  to  date,  from  recreational 
and  commercial  fishermen  has 
indicated  serious  concern  about 
additional  discard  mortality  if  the 
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minimum  size  limit  is  increased  to  16 
inches  (40.6  cm).  TL.  Some  fishermen 
have  reported  that  the  increase  in 
minimum  size  would  force  them  to  fish 
further  o&hore.  where  discard 
mortality  would  be  higher  because  of 
greater  depth.  In  addition,  fishing 
further  oCEihore  would  increase  Buhing 
costs. 


This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.0. 12866. 

The  Assistant  General  Counsd  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce,  based  on  the 
Coimcil's  RIR  that  assesses  the 
economic  impacts  of  the  management 
measures  proposed  in  this  rule  on 
fishery  participants,  certified  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 


a  substantial  ntmiber  of  small  entities  as 
follows: 

The  proposed  action  to  iii«{n»»<n  the 
currant  size  limit  lot  rad  snapper  in  the  Gulf 
of  Mexico  will  not  decrease  commeicial 
vessel  and  for-hire  revenues.  Witliout  this 
action  the  size  limit  would  increase  on 
lanuaiy  1, 1998,  with  poasible  decreases  in 
commercial  vassal  and  far^dra  revenues. 
Since  no  additioaal  permits  or  gear 
modifications  are  required,  there  will  be  no 
putilic  burden  to  comply.  Since  all  the 
impacted  firms  are  small,  there  is  no 
difEsrantial  impact  Because  the  proposed 
action  does  not  aflEsct  a  major  change  in  dw 
commercial  or  the  fbr-hire  sector,  no 
additional  capital  costs  are  required. 

As  a  residt,  a  regulatory  flexibility 
analysis  was  not  pr^iared. 

List  of  Subjects  in  SO  CFR  Part  621 

Fisheries,  Ashing,  Puerto  Rico. 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands.     . 


DMed:  December  S,  1907. 
GaryCMadDck. 

Acting  AsttMtant  AdminiatratotforFiAerim. 
National  Marine  FtMheriea  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  proposed 
to  be  amended  as  follows: 

PART  622-RSHERIE8  OF  THE 
CARIBBEAN,  QULF.  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  foUowK 

Anttarily:  16  U.S.C  1801  et  ssq. 

2.  In  S  622.37.  pai^raph  (dX3)  Is 
revised  to  reed  as  follows: 


f«22.S7 


(3)  Red  snapper— 15  Inches  (38.1  cm). 
TL. 


•        •        * 


[FR  Doc.  97-32379  Filed  12-5-S7:  4:18  pm] 
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OCPARTMENT  OF  AOraCULTURE 
AQricultural  MwlMting  Swvtos 
[DodMl  Na  FVV7-3671 

MomMtton  AboMt  LagMattv*  CtiangM 
In  CIvM  PwmMm  lor  a 
Mlarapraoonlallon  or  Misbranding 
VtotaHon  Undor  ttw  PortolMMo 
Agrlcuttural  CommodltlM  Act  (PACA) 

MMNCV:  Agricultural  Marketing  Swvica. 

USDA. 

action:  NoUca. 

IWMWY:  In  accordance  with  tba  Debt 
Collection  Improvement  Act  of  1996 
(Public  Law  104-134).  this  document 
gives  notice  to  the  public  of  a  10  percent 
increase  in  the  civil  penalties  found  in 
§  46.45  of  the  PACA  regulations  which 
outlines  the  procedures  for 
administering  the  misrepresentation  or 
misbranding  provisions  under  section 
2(5)  of  the  PACA  (7  U.S.C  49gb(5)). 

VIOLATION: 

2no ,.#*««»«»—*.«.*■..—■.«... 


aid 

4«i 

«h 
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DATE:  December  10. 1997. 
AOOmONAL  9IFOmiAT10N:  Contact 
Charles  W.  Parrott.  Assistant  Chief. 
PACA  Branch.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service.  U.S.  Department  of  Agriculture, 
P.O.  Box  96456,  Room  2095-South. 
Washington.  D.C  20090-6456; 
telephone  (202)  720-4180;  bx  (202) 
690-4413. 

aUPn-BMNTARV  MPOMIATION:  Public 
Law  104-134.  the  Debt  Collection 
Improvement  Act  of  1996,  which 
amended  the  Federal  Civil  Penaltiaa 
Inflation  Act  of  1990  (Public  Law  101- 
410),  requires  that  all  civil  monetary 
penalties  be  increased  periodically  to 
keep  pace  with  inflation.  The  first 
adjustment  to  a  penalty  may  not  exceed 
10  percent  of  the  original  penalty  and 
applies  only  to  those  violations 
occurring  after  the  effective  data  of  the 
increase,  September  2,  1997. 

The  PACA  establishes  a  code  of  fair 
trading  practices  covering  the  marketing 
of  fresh  and  frozen  fruits  and  vegetables 
in  interstate  and  foreign  conunerce.  The 
PACA  protects  growers,  shippers, 
distributors,  and  retailers  dealing  in 
those  commodities  by  prohibiting  unbir 
and  fraudulent  practices.  The 
Department  of  Agriculture's 
Agricultural  Marketing  Service  (AMS) 
enforces  the  PACA. 

Under  section  2(5)  of  the  PACA.  it  is 
a  violation  a  commission  merchant. 


IF  SERIOUS  VIOLATION: 


dealer,  or  broker  to  misrepresent  by 
word,  act,  mark,  stencil,  label, 
statement,  or  deed,  the  character,  kind, 
grade,  quality,  quantity,  size,  pack, 
weight,  condition,  degree,  or  maturity, 
or  State,  country,  region  of  origin  of  any 
perishable  agricultural  commodity 
received,  shipped,  sold,  or  offered  to  be 
sold  in  interstate  or  foreign  commerce. 
Provided  the  violations  are  not  repeated 
or  flagrant,  the  dealer,  commission 
merchant,  or  broker  who  violated  the 
misbranding  provisions  may  admit  to 
the  violation,  or  violations,  and  pay  a 
monetary  penalty  in  lieu  of  a  formal 
proceeding  for  the  suspension  or 
revocation  of  its  license. 

By  regulation  published  in  the 
Fadaral  Maf^tu  (62  FR  40924)  m  July 
31, 1997,  the  maximum  penalty  was 
increased  by  10  percent,  from  $2,000  to 
S2.200,  effective  September  2, 1997.  In 
addition  to  the  S2,200  maximum 
penalty,  the  PACA  regulations  (7  CFR 
46.45(c))  set  forth  the  sanction  policy 
that  includes  informal  warning  letters 
and  leaser  monetary  penaltiaa  that  AMS 
may  assess  against  a  dealer,  commiaaion 
merchant  or  broker  for  a  misbranding 
violation,  depending  on  the  seriousness 
of  the  violation  and  the  number  of 
previous  violations  committed  by  the 
violator  company.  The  amended 
schedule  for  informal  disposition  of 
these  violations  is  as  follows: 


DISPOSITION: 

Warning  Latter 
Wamirtg  Letter 

IF  VERY  SERIOUS  VIOLATION: 


S220 


S1.100 
S2.200 


S275 
S560 

$1,100 
$2,200 
$2,200 


The  informal  disposition  of 
misrepresentation  violations  is  not 
limited  to  seven  occurrences  and  will  be 
considered  for  further  violations. 

Datsd:  Dscembac  3. 1097. 

Deputy  Administrator, 

Fiuit  and  Vegetable  Progixuns. 

IFK  Doc  97-32244  Filed  12-»-a7:  •:4S  am) 
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cagiv  Bira  rrofvcii  lOBno  pwwisnaw 


Foraat  Service.  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statamant 


f:  The  St  Joe  Ranger  District  of 
the  Idaho  Panhandle  National  Forest  is 
considering  vegetation,  road  and  trail 
activities  in  the  Eagle  Bird  Proiect  The 


pro)ect  area  is  located  approximately  13 
miles  east  of  the  town  of  Avery  on  the 
St  )oe  River. 

The  interdisciplinary  team  has 
reviewed  the  current  conditions  which 
indicated  the  project  area  could  benefit 
frxim  treatment  The  purpoae  and  need 
is  summarized  below. 

1.  Restore  property  functioning 
hydrologic  conditions.  2.  At  the  project 
level,  implement  the  Idaho  Governor's 
Bull  Trout  Plan.  3.  Move  vegetation 
toward  historical  conditions.  4.  Reduce 
the  risk  of  mmmtain  pine  beetle  in  the 
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lodgepole  pine  forest  type.  5.  Meet 
wildlife  security  needs.  6.  Restore  rare 
vegetation  conununities  and  habitat  7. 
Provide  a  spectrum  of  recreation 
opportunities  that  are  appropriate  for 
the  National  Forest  System  lands  within 
the  area.  8.  Provide  quality  dispersed 
camping,  single-track  trail,  aU  terrain 
vehicle  (ATV)  route,  himting  and 
fishing  opportunities  in  a  roaded  natural 
setting.  9.  Promote  fire  use  and  control 
strategies  for  safety,  efficiency  of 
suppression,  resource  values,  and 
reduce  risks.  To  create  a  trend  toward 
allowing  fires  to  play  a  role  as  a 
disturbance  mechanism.  Reduce  the  risk 
of  stand  replacing  fires  through 
vegetation  management  and  promote 
beneficial  fire  e&cta.  10.  Where  feasible 
and  coat  efilBctive,  contribute  to  the 
timber  supply  by  using  timber  harvest 
(one  or  more  tiinber  s^es)  to  achieve 
this  and  other  project  objectivea. 
Inasmuch  as  it  is  compatible  with  other 
objectives,  harvest  activitiea  will 
maintain  or  improve  the  long  tann 
growth  and  proiduction  of  commercially 
valuable  wood  ixoducts  from  the  sitae. 

The  project  consista  of  three  main 
parts.  One  part  is  vegetation 
management,  including  timber 
harvesting  and  aasodated  road 
constntction  and  prescribed  burning. 
Another  part  is  restoration  of  stream 
chaimel  conditions  and  fish  habitat  The 
third  part  is  recreational  trail 
development 

DATES:  Comments  should  be  postmarked 
on  or  before  January  9. 1998.  Please 
include  your  name  and  address  and  the 
name  of  the  project  you  are  conuienting 
on. 


Information  Act  (FOIA)  permita  such 
confidentiality.  Persons  requesting  such 
confidentiality  may  be  granted  in  only 
very  limited  circtmistances,  such  as  to 
project  trade  secrete.  The  Forest  Service 
will  inform  the  requester  of  the  agency's 
decision  regarding  the  request  for 
confidentiality,  and  where  the  request  is 
denied,  the  agency  will  retiun  the 
submission  and  notify  the  requester  that 
the  comments  may  be  submitted  with  or 
without  name  and  address  within  10 
days. 


B:  Submit  written  commento 
and  sttggestions  on  the  proposed 
management  activities  or  request  to  be 
placed  on  project  mailing  list  to  Brad 
Gilbert,  District  Ranger,  St  Joe  Ranger 
District,  HC  Box  1,  Avery  ID  83802. 
Brad  Gilbert  is  the  Responsible  Official. 
FOR  FURTHER  MFOMMTON  CONTACT: 
Cameo  Flood,  Project  Team  Leader,  St 
Joe  Ranger  District.  (208)  245-4517. 
Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  %vill  be 
available  for  public  inspection. 
Commenta  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
commenta  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 


Vegatotfam  ManagumaiU 

Vegetation  management  under  this 
proposal  is  designed  to  meet  several 
needs,  including  providing  timber 
projecta  to  local  markets,  protecting  and 
enhancing  wildlife  forage  and  cover 
needs,  providing  for  long  term  growth 
and  yield  as  directed  in  the  Idaho 
Panhandle  National  Foraata  Forest  Plan, 
increasing  fire  resiliency,  reducing  fire 
hazards,  and  moving  the  vegetation  to 
the  conditions  the  area  historically  had 
in  terms  of  tree  species  composition  and 
density.  Treatmenta  include: 

Approximately  4.900  acres  of 
commercial  timber  harvesting  including 
commercial  thinning,  shelterwood 
preparation  and  seed  cuttings,  group 
shelterwoods,  irr^ular  group 
shelterwoods.  and  clearcuts.  The 
attached  map  showrs  proposed  treatment 
areas  by  regeneration  and  intermediate 
harvest  Regeneration  tieatmenta  (1850 
acres  total)  would  be  clearcuto  or  some 
of  the  shelterwood  cute  that  would  take 
most  of  the  trees  off  the  unite,  leaving 
room  to  regenerate  the  stands  to  other 
species.  Intermediate  harveste  (3056 
acres  total)  are  the  conunerdal  thinning 
and  irregular  cute  that  remove  some  of 
the  undesirable  trees  and  fevor  the  size 
and  types  of  trees  needed  to  meet 
vegetation  goals. 

Approximately  691  acres  of  brush 
field  burning  for  maintenance  of  large, 
open  spaced  douglas-fir,  ponderosa  pine 
reestablishment  and  wildlife  habitat 
Although  these  areas  are  not  well 
stocked,  commercial  harvesting  is 
proposed  prior  to  burning  where 
feasible. 

Approximately  15  acres  of  broadcast 
burning  for  white  berk  pine. 

Approximately  218  acres  would  be 
treated  to  create  a  hazard  reduction 
zone.  This  treatment  would  include 
thinning  out  the  canopy  for  a  width  of 
150  to  300  feet  along  a  ridge,  and 
removing  small  trees  from  the 
understory. 

Approximately  8.4  miles  of  road 
construction  to  access  timbw  harvesting 


StrMMi  rh«iiiyi|  mnd  F*«li  flahilei 
Kaatoration 

The  St.  Joe  District  is  considering 
elimination  of  either  the  Eagle  Creek  or 
Bird  Creek  roads,  or  both,  and  active 
work  instream  to  restore  natxual  channel 
function.  In  the  case  of  both  of  the  roads 
being  eliminated,  an  alternative  road 
would  be  provided  to  allow  recreational 
access  to  portions  of  bolh  streams.  If  one 
road  is  eliminated,  recreational  and 
management  access  would  be  routed 
over  the  other  remaining  road. 

Etfgh  Creek  Road 

This  is  the  most  likely  road  to 
eliminate,  rriiabilitete  the  riparian  area 
and  restore  riparian  function,  because 
bull  trout  are  currently  using  this  stream 
and  improvenieate  in  conditions  made 
there  would  benefit  the  fish  sooner.  The 
road  from  the  West  Fork  of  E^e  CnA 
down  stream  to  the  St  Joe  River  would 
be  eliminated  and  alternate  accaas 
would  be  provided  by  improving  a 
connecting  road  from  the  Bird  Cieek 
System.  Vehicle  and  ATV  access  to  this 
3.5  mile  section  wrould  be  eliminated. 
Foot,  horse,  bicycle  and  most  likely 
motorcycle  access  would  be  provided. 

Bird!  Creek  Road 

This  stream  has  been  more  afibcted  by 
the  riparian  road  system  than  Eagle 
Creek.  No  bull  trout  were  found  here  in 
surveys  done  this  siunmer,  but  cutdiroat 
trout  are  abundant  The  i^per  reeches 
of  the  stream  would  be  good  bull  trout 
spawning  habitet  and  the  lower  could 
be  good  rearing  habitet  if  the  road  %iras 
removed  and  instream  improvemente 
implemented.  If  the  2.8  miles  of 
streamside  road  from  the  upper  bridge 
to  the  St  Joe  were  removed,  alternate 
access  would  be  provided  fay  improving 
a  connecting  road  from  the  Eagle  Creek 
system.  Vehicle  and  ATV  access  to  this 
section  would  be  eliminated.  Foot, 
horse,  bicycle  and  most  likely 
motorc3rcle  access  would  be  provided. 

Both  Roads 

If  both  riparian  system  roads  were 
removed,  alternate  access  into  the  area 
would  be  developed.  This  could  be  over 
the  Turner  road  system  (Road  1281) 
connected  into  the  upper  portion  of  the 
Bird  Creek  system  and  on  into  the  R^gl* 
Creek  S3r8tem,  or  some  other  appropriate 
access 

There  are  additional  roads  that  have 
caused  watershed  problem  that  are  not 
in  riparian  areas.  These  include 
specifically.  Road  1281  (Tiuner  Peak), 
Road  1286  (Bluebird)  and  Road  3638 
(Mirror  Creek).  These  roads  will  be 
reconstructed  where  necessary  to  reduce 
the  hazard  of  foture  road  feilures  that 
would  adversely  impact  the  stream. 
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Put  of  this  portion  of  the  project  will 
be  to  atimiiiate  or  close  other  roeds  in 
the  area.  Theae  roads  are  currently 
closed  to  public  use.  Most  roads  that 
will  not  be  needed  for  timber 
management  writhln  ten  3rearB  or  more 
would  have  hazardous  fills  pulled  back 
to  the  contour,  drainage  structures 
removed  and  be  barricaded  with  a 
permanent  structure.  Many  of  them 
have  been  overgrown  with  brush  and 


ATVnraU 

The  dUtrict  would  like  to  look  at  the 
poasibility  of  designating  or  developfog 
acceptable  ATV  routes  to  provide  this 
recraatioin  opportunity.  The  Eagle  Bird 
•TM  ofhrt  several  milaa  of  potential 
ATV  opportunities  along  existing  roeds. 
if  those  roads  were  closed  to  general 
vehicle  traffic  and  managed  as  ATV 
routes.  When  used  in  conjunction  with 
open  system  roads,  these  routes  could 
oEhr  loop  opportunities,  as  well  as 
connections  to  the  Coeur  d'Alrtw  River 
and  Superior  Ranger  Districts  to  the 
north.  The  sttached  maps  show 
potential  ATV  routes  on  both  open  and 
restricted  system  roads.  Following 
management  activities  within  the  area, 
identified  system  roads  would  be  closed 
to  general  vehicle  traffic  to  provide  ATV 
opportunities.  Approximately  one  mile 
of  single-track  trail  would  also  be 
widened  to  provide  an  additional  ATV 
loop  opportunity. 

Single-Track  Treil  Manaysmenl 

The  area  would  continue  to  provide 
single-tracJi  trails  for  mixed  use  by 
hikers,  horseback  riders,  mountain 
bicyclists  and  motorcyclists.  Theae 
routes  are  identified  on  the  attached 
map. 

Float  Traflhead  Deveiopment 

A  Hoat  trailhead  would  be  developed 
on  the  St.  joe  River  Road  to  provide 
river  access  for  Skookum  Canyon,  a 
popular  destination  for  Whitewater 
enthusiasts  during  high  spring  runoff. 
Located  at  an  existing  roadside  perking 
area  northeast  of  Tourist  Creek,  the 
trailhead  %vould  provide  a  pathway  to 
the  river  and  singing. 

PreUminary  laeuaa 

We  expect  issues  and  concerns  with 
this  project  to  include  the  impacts  on 
wild-life,  fish,  water  quality,  and 
recreation,  as  well  as  road  construction, 
clearcutting  and  economic  feasibility. 
Issues  will  be  developed  and  analyziMl 
based  on  public  comment  and  the 
interdisciplinary  team's  analysis  of 
effects  on  resources.  Alternatives  will  be 
developed  to  modify  or  eliminate  the 


impacts  from  proposed  activities  and 
still  meet  the  purpose  for  this  project 

Additionally,  some  of  the  tapatation 
treatment  may  result  in  opening  of  over 
60  acres.  While  we  would  like 
comments  that  would  affoct  alternatives 
early,  comments  on  the  size  of  openings 
and  their  efiiscts  will  be  accepted  for  60 
da\^  after  publication  of  this  notice. 

The  dran  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review  in 
March  1998.  The  final  environmental 
impact  statement  is  expected  to  be 
completed  in  May  1998. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  RagislBr. 

The  Forest  S«vice  believes,  at  this 
eerly  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  ruling* 
related  to  public  (wrticipation  in  the* 
enviroiunental  review  process.  First, 
reviewers  of  draft  enviromnental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  and  agency  to  the 
rariewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  statement  may  be  waived 
or  dismissed  by  the  courts.  City  of 
Angoon  v.  Model.  803  F  2d  1016,  1022 
(9th  Or.  1986)  and  Wisconsin  Heritages, 
tic.  V.  Harris.  490  F.  Supp.  1334.  1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  thoae 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concern  on  the  proposed  action, 
comments  on  the  draft  enviroiunental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refisr  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviews  may  wrish  to 
refer  to  the  Council  on  Envirofmiental 
Quality  Regulations  for  implementiiig 


the  procedural  provisions  of  the 
National  Enviroiunental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  United  States  Department  of 
Agriculture  (USDA)  prohibits 
discrimination  in  its  programs  on  the 
basis  of  race,  color,  national  origin,  sex. 
religion,  age.  disability,  political  beliefs, 
and  marital  or  familial  status.  (Not  all 
prohibited  bases  apply  to  all  programs.) 
Persons  with  disabilities  who  require 
alternative  means  of  communication  of 
program  information  (braille,  large 
print,  audiotape,  etc.)  should  contact 
USDA's  TARGET  Center  ad  (202)  720- 
2800  (voice  and  TDD). 

To  file  a  oomplaint.  write  the 
Secretary  of  Agrictilture.  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250.  or  call  1-800-245-6340 
(voice)  or  202-720-1127  (TDD).  USDA 
is  an  equal  employment  opportunity 
employar. 

Dated:  Dacwdiar  1. 1997. 


St  fM  Deputy  DittiictBaaaer. 

(FK  Doc.  87-32313  Filed  12-»-«7;  i:46  am] 


DEPARTMENT  OF  AQMCULTURE 
Gtosin  in>paBllon, 


AfiwndnMfit  to  CMUfication  of  Cantrai 
Rilng  Systam— Idaho 

The  Statewide  central  filing  system  of 
Idaho  has  been  previously  cortified, 
pursuant  to  Section  1324  of  the  Food 
Security  Act  of  1985.  on  the  basis  of 
information  submitted  by  the  Idaho 
Secretary  of  State,  for  £ann  products 
produced  in  that  State  (52  FR  49056. 
December  29. 1987). 

The  certification  is  hereby  amended 
on  the  basis  of  information  submitted  by 
Pete  T.  Cenarrusa.  Secretary  of  State,  for 
additional  farm  products  produced  in 
that  State  as  follows: 


This  is  issued  pursuant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

Aelkattty:  Sk.  1324(cM2).  Pub.  L.  09-198. 
99  SUL  1535,  7  U.S.C.  1631(c)(2):  7  CFR 
2.18(eX3),  2.S6(s)(3).  55  FR  22795. 

Dated:  Dscember  3, 1997. 
ToBmy  MoiTia. 

Acting  Deputy  Administrator,  Pockars  and 

Stockyards  Programs. 

(FR  Doc  97-32321  Filed  12-9-97;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notica  of  PubHc  Meeting 
of  the  South  Dakota  Advlaory 
ConmiKtae 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  South 
Dakota  Advisory  Committee  to  the 
Commission  will  convene  at  l.-OO  p.m. 
and  adjourn  at  3:30  p.m.  on  Thursday, 
January  8, 1997,  at  the  Holiday  Inn  Qty 
Center.  100  West  8th  Street.  Sioux  Falls. 
South  Dakota  57104.  The  purpose  of  the 
meeting  is  to  provide  orientation  for 
new  SAC  members  and  planning  for  a 
foir  bousing  workshop. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John 
Dulles,  Director  of  the  Rocky  Motuitain 
Regional  Office,  303-666-1400  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regiorial  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  December  4. 
1997. 

Carol-Lss  Hnrley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  97-32253  Filed  12-9-97;  8:45  am) 
I  cooa  sos-si-p 


COMMISSION  ON  CIVIL  RIGHTS 

Notice  of  Cancellation  of  PtMic 
Meeting  of  the  Virginia  Adviaoiy 
Committee     k 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Virginia  Advisory  Committee  to  the 
Commission  which  was  to  have 
convened  at  12:00  p.m.  and  adjourned 
at  4:00  p.m.  on  Wednesday,  December 
17, 1997,  the  Library  of  Virginia,  800 
East  Broad  Street.  Richmond,  Virginia, 
has  been  canceled.  The  original  notice 
for  the  meeting  was  announced  in  the 
Federal  Regiater  on  December  2. 1997, 
FR  Doc.  97-31476.  62  FR  63696.  No. 
231. 

Persons  desiring  additional 
information  should  contact  Ki-Taek 
Chun,  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TEtt)  202-376- 
8116). 


Dated  at  Waaiiington,  DC,  DeceiniiOT  4. 
1997. 

Carol-Las  Horiay, 

Chi^,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  97-32252  Filed  12-9-97;  8:45  am) 

BtLUNQ  OOOE  SSW-OI-r 


DEPARTMENT  OF  COMMEftCE 

Submisalon  for  0MB  Review, 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Economic 
Analysis. 

Tiue:  Initial  Report  on  a  Foreign 
Person's  Direct  or  Indirect  Acquisition, 
Establishment,  or  Purchase  of  the 
Operating  Assets,  of  a  U.S.  Business 
Enterprise,  Including  Real  Estate  (BE- 
13);  and  Report  by  a  U.S.  Person  Who 
Assists  or  Intervenes  in  the  Acquisition 
of  a  U.S.  Business  Enterprise  by,  or  W^o 
Enters  into  a  Joint  Ventura  with,  a 
Foreign  Person  (BE-14) 
Form  Numbeiis):  BE-13.  BE-14. 
Agency  Approval  Nundfer:  0606- 
0035. 

Type  Of  Request:  Revision  of  a 
currentiy  approved  collection. 
Burden:  1,800. 

Number  of  Respondents:  1,200. 
Avg  Hours  Per  Response:  1%  hours. 
Needs  And  Uses:  The  survey  obtains 
comprehensive  initial  data  on  new 
foreign  direct  investments  in  the  United 
States.  The  data  are  needed  to  measure 
the  economic  significance  of  new 
foreign  direct  investment  in  the  United 
States,  measure  changes  in  such 
investment,  and  assess  its  impact  on  the 
U.S.  economy. 

The  data  fiiom  this  survey 
complement  data  from  BEA's  other 
ongoing  surveys  of  foreign  direct 
investment  in  the  United  States,  which 
cover  overall  operations  of  U.S.  affiliates 
and  the  transactions  and  positions 
between  the  U.S.  iiffilifft<*ff  and  their 
foreign  paren^.iiowever,  compared  to 
these  other  surveys,  the  data  6t>m  the 
BE-13  survey  provide  a  fuller 
understanding  of  the  acquisition  and 
establishment  of  new  U.S.  affiliates.  The 
data  are  used  by  the  Office  of  the  U.S. 
Trade  Representative,  the  International 
Trade  Administration  of  the  Commerce 
Department,  and  the  Departments  of 
Treasury  and  State,  to  carry  out  U.S. 
international  investment  policies.  The 
data  are  needed  by  the  Council  of 
Economic  Advisors,  the  Federal  Reserve 
Board,  and  other  U.S.  Government 


agencies  in  the  formulation  of  U.S. 
international  economic  policy. 

Affected  Public:  Businesses  ta  other 
for-profit  institutions. 

fyet/uency:  One-time  report  when  a 
transaction  occurs. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Titie  22  U.S.C, 
Sections  3101-3108,  as  amended. 

OMB  Desk  Officer  Paul  Bugg.  (202) 
395-3093. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  wilting  Linda  Engelmeier, 
DOC  Forms  Qearance  Officer,  (202) 
482-3272,  Department  of  Conmieice. 
Room  5327, 14th  Street  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230. 

Writtm  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Paul  Bugg.  OMB  Desk  Officer. 
Room  10201,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  December  4. 1997. 
Linda  EngeliiMiar, 

Departmental  Forms  Clearance  Officer.  Ofpce 
of  Management  and  Organization 
(FR  Doa  97-32282  Filed  12-^9-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

Submiaaion  for  OMB  Raviaw; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reductitm 
Act  (44  U.S.C  Chapter  35). 

Agency:  Bureau  of  Economic 
Analysis, 

Title:  Transactions  of  U.S.  Affiliate, 
Except  A  U.S.Banking  Affiliate,  with 
Foreign  Parent  (BE-605):  and 
Transactions  of  U.S.  BaoJdng  Affiliate 
with  Foreign  Parent  (BE-605  Bank). 

Fonn  Numbeiis):  BE-605,  BE-605 
Bank. 

Agency  Approval  Number:  0608- 
0009. 

Type  of  Request:  Revision  of  a 
currentiy  approved  collection. 

Burden:  19,750  hours. 

Number  of  Respondents:  3,950 
respondents,  4  responses  each  p>er  year. 

Avg  Hours  Per  Response:  1 V*  hours. 

Needs  and  Uses:  The  survey  collects 
quarterly  sample  data  on  transactions 
and  positions  between  foreign-owned 
U.S.  business  enterprises  and  tiieir 
foreign  parents.  Universe  estimates  are 
developed  from  the  reported  sample 
data.  The  data  are  needed  to  compile  the 
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U.S.  iotemational  tmuactions  and 
national  income  and  product  accounts, 
and  the  international  investment 
position  of  the  United  States.  The  data 
are  also  needed  to  measure  the 
economic  signiHcance  of  foreign  direct 
investment  in  the  United  States, 
meaaure  changes  in  such  investment, 
and  aaseiii  its  importance. 

In  addition,  the  data  are  needed  by 
the  Council  of  Economic  Advisors,  the 
Federal  Reserve  Board,  and  the  Treasury 
Department  in  the  conduct  of  U.S. 
international  monetary  policy.  Such 
policy  must  be  based  upon  an  informed 
analysis  of  current  information  on  cross 
border  transactions,  including 
tranaactions  between  U.S.  afRliates  and 
their  foreign  parents.  The  data  are 
particularly  valuable  to  theae  agencies 
because  they  are  collected,  analjrzed. 
and  published  within  90  days  after  the 
end  of  each  catondar  quarter,  allowing 
data  users  to  sea  the  consequences  of 
changaa  in  economic  conditions  almost 
immediately. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  Quarterly. 

Retpondent's  Obligation:  Mandatory. 

Legal  Authority^  Title  22  U.S.C, 
Sections  3101-3100,  as  amended. 

OMB  Desk  Officer:  Paul  Bugg,  (202) 
395-3093. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer.  (202) 
482-3272.  Department  of  Commerce. 
Room  5327.  14th  Street  and 
ConstitutioB  Avanua.  NW.  Waahingfnn. 
DC  20230. 

Written  comments  and 
racommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
nodoa  to  Paul  Bugg.  OMB  Desk  Officer, 
Room  10201,  New  Executive  Office 
Building.  Waahington,  DC  20503. 

4. 1997. 


DepaitmenUU  FoanM  Ctearanct  Officer.  Office 

efia^/iafeenent  and  Organixatioa. 

(FR  Doc.  97-322S3  Filed  12-9-97;  8:45  ami 


OEPARTMENT  OF  COMMERCE 
Subintedon  fof  OMB  ftovtawt 

COdMIMflt  R9^IM9( 

The  Department  of  Commerce  (DOC) 
I  submitted  to  the  Office  of 
MaMfament  and  Budget  (OMB)  for 
dfluance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 


AgetKy:  Patent  and  Trademark  Office 
(PTO). 

TitJe:  Provisiooal  Applications. 

form  Number{$):  PTO/SB/16. 

Agency  Approval  Number:  0651- 
0037. 

Type  of  Request:  Extension  of  a 
currenUy  approved  collection. 
Burden:  200,000  hours. 
Number  of  Respondents:  25,000. 

Avg.  Hours  Per  Response:  The  PTO 
estimates  that  it  takes  8  hours  for  the 
public  to  gather,  prepare,  complete,  and 
submit  the  provisional  application  to 
the  PTO. 

Needs  and  Uses:  Certain  provisions  in 
the  Paris  Convention  and  the  Uruguay 
Round  Agreements  give  a  12-month 
filing  date  advantage  to  international 
applications.  To  prevent  this  from 
happening.  Congress  passed  a  law 
calling  for  a  "provisional  application" 
that  establishes  a  filing  date  comparable 
to  international  onea.  PTO  collects 
information  to  review  and  proceaa 
provisional  applications  submitted  to 
them. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations,  non-profit  institutions. 
Carina.  Federal  agenciea  or  empioyaaa. 
and  state,  local,  or  tribal  agenciea  or 
emplo3rees. 

Frequency:  On  occaaion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Maya  A.  Bernstein 
(202)  39S-3785 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmetar. 
DOC  Forms  Clearance  Officer.  (202) 
482-3272.  Department  of  Commerce. 
Room  5327. 14th  and  Constitution 
Avenue,  N.W..  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  to  Maya 
A.  Baraatein.  OMB  Desk  Officer.  Room 
10236,  New  Executive  Office  Building. 
725  17th  Street.  N.W.,  Washington.  D.C. 
20S03. 

r3.1Nf. 


Deptutmsntal  Foans  Oearancs  Officer.  Office 

of  hianagsment  and  Organisation. 

(FR  Doc.  97-322M  Filed  12-9-97;  8:4S  am) 


DEPARTMBIT  OF  COMMERCE 
FofslQfvTrMto  Zones  Bowd 

IOitfarNo.936] 

Qrant  of  Authority  for  Subtont  Status: 
Abbott  Manufacturing,  Inc.  (Infant 
Formula,  Adult  Nutritional  Products). 
Columbus,  Otiio 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 

Whereas,  by  an  Act  of  Congreas 
approved  lune  18. 1034.  an  Act  'To 
provide  for  the  establishment  *  *  '  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (tha  Board)  is  authorized  to 
grant  to  qualified  corporations  tha 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry: 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  (at  the 
establishment  of  special-purpose 
subzones  whan  existing  zone  Eaciiitiea 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Rickenbacker  Port  Authority,  grantee  of 
Foreign-Trade  Zone  138.  for  authority  to 
establiah  spedal-purpoae  subzone  status 
for  export  activity  at  the  infant  formula 
and  adult  nutritional  products 
manufacturing  plant  of  Abbott 
Manufacturing,  Inc.,  in  Columbus.  Ohio, 
tvas  filed  by  the  Board  on  April  9,  1996, 
and  notice  inviting  public  comment  waa 
given  in  the  Federal  Sagisler  (FTZ 
Docket  28-06. 61  FR  17875. 4-23-06); 
and. 

Whoeas.  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  tliat  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  for 
export  manufacturing  is  in  the  public 
interest; 

Now.  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
Abbott  Manu£»ctiiring,  Inc.,  plant  in 
Columbus.  Ohio  (Subzonb  138C),  at  the 
location  deacribed  in  the  application, 
8ub)ect  to  the  FTZ  Act  and  the  Board's 
regulatioiu,  including  $400.28.  and 
subject  to  the  further  requirement  that 
all  foreign  origin,  tariff  rate  quota  dairy 
products  and  sugar  admitted  to  the 
subzone  shall  be  reexported. 
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Signed  at  Washington.  DC.  this  3rd  day  of 
December  1997. 
Robert  S.  LaRuM. 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 
lohn  J.  Da  P«mte.  Jr., 
Executive  Secretary. 
(FR  Doc.  97-32355  Filed  12-9-97;  8:45  am] 

saiMQ  oooc  »io-«e-r 


DEPARTMENT  OF  COMMERCE 

Forslgn-Trada  Zones  Bosrd 
[OrdarNatSII 

QrarM  of  Authority  for  Sutnons  Ststus 
Fossil  Partnsrs,  LP.;  (Walchss, 
Sunglaaaes,  Accsseories)  Richsidson. 
Taxaa 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  ]une  18, 1934,  an  Act  "To 
provide  for  the  establishment ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
pmts  of  entry: 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Dallas/Fort  Worth  International  Airport 
Board,  grantee  of  FTZ  39,  for  authority 
to  establish  special-purpose  subzone 
status  at  the  warehousing/distribution 
facility  (watches,  sunglasses  and 
accessories)  of  Fossil  Partners,  L.P.,  in 
Richardson,  Texas,  was  filed  by  the 
Board  on  March  12, 1997,  and  notice 
inviting  public  comment  was  given  in 
the  FedOTal  Register  (FTZ  Docket  15-^7. 
62  FR  13595.  3-2-97);  and, 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  r^ulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  39E)  at  the  Fossil 
Partners.  LJ>.  facility  in  Richardson, 
Texas,  at  the  location  described  in  the 


application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
S  400.28. 

Signed  at  Washington,  DC,  this  3ni  day  of 
Docember  1997. 

Robert  S.  LaRMaa. 

Assistant  Secretary  of  Commerce  far  Import 
Administration.  Ahemate  Chairman.  Foreign- 
Trade  Zones  Board. 

John  ;.  Da  Poota,  Jr., 

Executive  Secretary. 

[FR  Doc.  97-32354  Filed  12-9-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Intamattonal  Trads  Administration 

[A-406-(r71] 

Notics  of  Praliminsry  Ftaaults  of 
Antidumping  Duty  Administrative 
Ravisw:  Viscoss  Rayon  Slapis  Fibsr 
FromFlnlsnd 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTKM:  Notice  of  preliminary  results  of 

antidumping  duty  administnitive 

review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioners,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  viscose 
rayon  staple  fiber  from  Finland.  The 
review  covers  one  manufacturer/ 
exporter,.  Kemira  Fibres  Oy,  during  the 
review  period,  March  1, 1996,  through 
February  28. 1997. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results  of 
review.  Parties  who  submit  comments 
in  this  proceeding  are  requested  to 
submit  with  each  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  aigument 
EFFECTIVE  DATE:  December  10, 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
further  information,  please  contact 
Laurel  LaCivita  or  Alexander  Amdiu-  at 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington,  D.C.  20230; 
telephone:  (202)  482-4740  or  (202)  482- 
5346,  respectively. 

8UPPLEMBITARY  information: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition. 


imless  otherwise  indicated,  all  citatiaos 
to  the  Department's  legulations  aie  to  19 
CFR  Part  353  (April  1907). 

Backgrmmd 

On  March  21, 1979,  ^  T^raesuiy 
Department  published  in  the  Fedard 
Register  (44  FR  17156)  the  antidumping 
duty  finding  on  viscose  rayon  staple 
Bber  from  Finland.  This  finding  was 
revoked  on  November  7, 1994  (59  FR 
55441),  effective  as  of  April  1, 1993.  The 
revocation  was  rescinded  on  Febriiary 
22, 1997  (61  FR  6814).  On  March  28, 
1997.  the  petitioners,  Courtalds  I^ban 
Inc.  ("Courtalds")  and  Leozing  Fibeta 
Corporation  ("Lenzing"),  requested  that 
the  Department  of  Commerce  ("die 
Departinent")  conduct  an  antidumpii^ 
administrative  review  of  Kemira  Fibres 
Oy  ("Kemira"),  the  only  known 
producer  of  viscose  rajron  fibw  in 
Finland,  and  any  related,  affiliated,  or 
successor  company  or  companies.  On 
April  24. 1997,  we  published  a  notice  of 
initiation  of  this  administrative  review 
covering  the  period  March  1, 1996, 
through  February  28. 1997,  (62  FR 
19988)  for  Kemira.  We  issued  a 
questionnaire  on  May  20, 1997.  We 
received  section  A.  B  and  C 
questionnaire  responses  from  Kemira  on 
July  3. 1997.  We  issued  a  supplemental 
questionnaire  on  August  15, 1997.  We 
received  a  supplemental  response  from 
Kemira  on  September  10, 1997.  We 
issued  a  second  supplemental 
questionnaire  on  September  22, 1997. 
Kemira  responded  to  this  letter  on 
October  6, 1997.  On  Octobn  27, 1997, 
Kemira  submitted  information 
concerning  sales  of  VISIL  fiber,  which  it 
maintains  are  outside  of  the  scope  of  the 
finding. 

On  August  28, 1997,  the  Department 
solicited  comments  from  all  interested 
parties  concerning  the  model  match 
criteria  and  methodology  to  be  used  in 
this  review.  It  received  comments  frtun 
the  petitioners  on  September  11, 1997 
and  October  24, 1997,  and  from  the 
respondent  on  September  16. 1997  and 
November  4, 1997. 

We  conducted  a  verification  of  home 
market  and  United  States  sales  at 
Kemira's  headquarters  in  Valkeakoski. 
Finland  from  November  3, 1997  to 
November  7, 1997. 

The  Department  is  conducting  this 
administrative  review  ib  accordance 
with  section  751(a)  of  the  Act 

Scope  of  Reriew 

The  product  covwed  by  this  review  is 
viscose  rayon  staple  fiber,  except 
solution  dyed,  in  noncontinuous  form, 
not  carded,  not  combed  and  not 
otherwise  processed,  wholly  of 
filaments  (except  laminated  filaments 
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and  plexiform  filaments).  The  term 
Includes  both  commodity  and  speciality 
fiber.  This  product  is  currently 
classifiable  under  Harmonized  Tariff 
Schedules  (HTS)  item  numbers 
5504.10.00  and  5504.90.00.  The  HTS 
numbers  are  provided  for  convenience 
and  customs  purposes.  The  written 
description  of  the  scope  of  the  finding 
remains  dispositive. 


Scape 

Kemira  claims  that  short-cut  (LK) 
fibers  and  semi-viscose  fire-retardant 
(VISIL)  fibers  are  excluded  from  the 
scope  of  the  finding,  while  petitioners 
claim  that  they  are  included.  > 

Specifically,  Kemira  argues  that  LK 
fiber  is  excluded  from  the  scope  of  the 
finding  because  it  is  cut  in  smiaU  siaae 
(specifically.  V4-inch  to  >/i-inch  sins), 
has  a  unique  production  line,  and  is 
used  by  the  papw  industry,  rather  than 
the  textile  industiy.  Petitioners  claim 
that  the  scope  of  the  finding  does  not 
limit  the  definition  of  rayon  staple  fiber 
based  on  fiber  length  or  end  use  and 
that,  consequendy,  LK  fiber  should  be 
included  in  the  scope  of  the  review. 

Kemira  claims  that  VISIL  fiber  is 
excluded  from  the  scope  of  the  finding 
because  it  is  a  hybrid  fiber  containing 
substantial  non-viscose  content;  and  is  a 
patented  product  that  is  not  produced 
by  any  other  manufacturer.  Kemira  also 
notes  that  this  fiber  has  been  "finished/ 
laminated  with  aluminum."  However, 
Ketnira  notes  that  VISIL  fiber  is 
classified  for  Customs  purposes  under 
HTS  5504.10.00,  the  same  tariff 
classification  as  viscose  rayon  staple 
fiber.  The*petitioners  claim  that  VISIL 
fiber  should  be  included  within  the 
scope  of  the  finding.  They  argue  that 
there  is  nothing  in  the  scope  of  the 
finding  that  limits  the  applicability  of 
the  finding  to  "standard"  fiber. 

For  the  purposes  of  the  preliminary 
results  of  review,  we  have  included  both 
LK  and  VISIL  fibers  within  the  scope  of 
the  finding,  and  have  included  sales  of 
both  LK  and  VISIL  fibers  in  our  margin 
analysis.  However,  becaufe  of  the 
complexity  of  the  issues  mUting  to  LK 
and  VISIL  fibers,  the  Department  is 
commencing  a  scope  inquiry  to 
determine  whether  LK  and  VISIL  fibers 
are  covered  by  the  scope  of  the  finding. 

Verification 

We  conducted  verification  of  home 
marliet  and  U.S.  sales  information 
provided  by  Kemira  using  standard 
verification  proceduTM,  inchiding  on- 


t  thai  hydraphoUc  ilbHs  w* 
wi  liuWil  fcflsi  tbs  trflPT  ot  ih0  otdsr,  Iwit  iinov 
Kaiilra  (Ud  nol  mII  Umm  ttbmn  in  Iha  U.S.  during 
UM  pwiod  of  raviaw.  w*  hav*  not  addrwaad  this 


site  inspection  of  Kemira's  sales  and 
production  facility,  the  examination  of 
relevant  sales  and  financial  records,  and 
original  documentation  containing 
relevant  information. 

Fair  VahM  ComperisoiM 

To  determine  whether  sales  of  viscoee 
nyoa  staple  fiber  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  export  price  (EP)  or 
constructed  export  price  (CEP)  to  the 
normal  value  (NV).  as  described  in  the 
"Export  Price",  "Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice.  In  accordance  with  section 
777A(d)(2),  we  calculated  monthly 
weighted-average  prices  for  normal 
value  and  compared  these  to  individual 
U.S.  transactions.  We  made  corrections 
to  the  reported  U.S.  and  home  market 
sales  data  for  clerical  errors  found  at 
verification,  as  appropriate. 

We  excluded  certain  U.S.  sales  bom 
our  calculations.  First,  we  excluded  any 
zero-priced  sample  sales  in  accordance 
with  NSK  LTD..  eta]  v.  United  States. 
gOQ  F.  Supp.  34  (OT  1997).  Second,  we 
excluded  any  sales  that  were  shipped  to 
the  United  States  by  a  third  country 
reseller  if  the  respondent  did  not  have 
any  reason  to  know  at  the  time  of  sale 
to  the  reseller  that  the  merchandise  was 
destined  for  the  United  States  (for  a 
detailed  explanation,  see  CorKmrrence 
Memorandum,  December  1,  1997). 
Third,  we  excluded  any  U.S.  sales  of 
entries  that  were  liquidated  prior  to  the 
period  of  review  (POR),  Le.,  prior  to 
suspension  of  liquidation.  Such  sales 
were  only  excluded  if  we  were  able  to 
make  a  direct  link  to  an  entry  prior  to 
suspension  of  liquidation  (see,  e.g., 
Certain  Stainless  Steel  Wire  Rods  From 
France:  Final  Results  of  Antidumping 
Duty  Administrative  Review.  Ql  FR  177 
(September  11, 1996)). 

We  excluded  a  home  market  sale  to  an 
affiliated  party  because  this  sale  failed 
to  pass  the  Department's  arm's-length 
test  in  accordance  with  19  CFR 
353.45(a)  (see  Concurrence 
Memorandum,  December  1, 1997). 

Facts  AvaUaUe 

Ehiring  the  current  POR,  the 
E)epartment  requested  that  Kemira 
report  all  of  its  home  market  and  U.S. 
sales  of  subject  merchandise  in 
accordance  with  the  instructions  in  the 
questionnaire.  Kemira  did  not  report  its 
home  market  and  U.S.  sales  of  second 
quality  and  sub-standard  merchandise. 
Kemira  stated  in  its  narrative  response 
that  it  sold  second  quality  and  sub- 
standard merchandise  only  to  customers 
in  Europe.  On  August  15,  1997.  the 
Department  issued  a  supplemental 
questionnaire  to  Kemira.  requesting 


again  that  Kemira  report  all  sales  of 
viscose  rayon  fiber  that  are  not 
specifically  excluded  from  the  scope  of 
the  finding  In  its  response  to  the 
supplemental  questionnaire.  Kemira 
again  did  not  report  its  home  market 
and  U.S.  sales  of  second  quality  and 
sub-standard  merchandise.  In  both 
requests  for  information,  the 
Department  advised  Kemira  that  failing 
to  provide  the  requested  information 
could  result  in  the  application  of  facts 
available  (FA). 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  withholds  '^' 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  requested,  significantly  impedes  a 
proceeding  under  the  antidimiping 
statute,  or  provides  information  that 
cannot  be  verified,  the  Department  will 
use  FA  in  reaching  the  applicable 
determination.  Kemira  failed  to  report 
all  the  information  requested  by  the 
Department,  so  the  Department  will  use 
FA  in  reaching  the  margin 
determination  for  Kemira's  sales  of 
second  quality  and  sub-standard 
merchandise. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
with  respect  to  a  party  that  has  taxied  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information.  See  also  Statement  of 
Administrative  Action  (SAA)  at  870. 
Kemira's  failure  to  report  the  sales  data 
requested  by  the  Department,  despite 
two  requests  for  data  frt>m  the 
Department,  demonstrates  that  Kemiia 
has  failed  to  cooperate  to  the  best  of  its 
ability  in  this  review.  Additionally,  the 
Department  explicitly  told  Kemira  the 
possible  consequences  of  not  reporting 
the  data.  We  find  that,  in  selecting 
among  the  FA  for  Kemira.  an  adverse 
inference  is  warranted.  Section  776(b) 
states  that  an  adverse  inference  may 
include  reliance  on  information  derived 
from:  (1)  The  petition:  (2)  the  final 
determination  in  the  LTFV 
investigation:  (3)  any  previous  review 
under  section  751  of  the  Act  or 
investigation  under  section  753  of  the 
Act:  or  (4)  any  other  information  placed 
on  the  record.  See  also  SAA  at  829-831. 

Therefore,  for  sales  of  second  quality 
and  sub-standard  merchandise,  we  are 
applying  as  adverse  FA,  the  higher  of 
the  margin  calculated  for  Kemira  in  this 
review  or  8.7  percent,  the  highest 
calculated  rate  for  Kemira  from  any 
previous  segment  of  the  proceeding  (/.e., 
the  margin  calculated  for  Kemira  in  both 
the  investigation  and  in  the  first  period 
of  review  (44  FR  2219.  January  10, 1979 
and  46  FR  19844.  April  1, 1981)). 
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In  the  event  that  we  apply  as  adverse 
PA  the  8.7  percent  rate,  section  776(c) 
of  the  Act  provides  that  when  the 
Department  relies  on  such  secondary 
information  in  using  FA,  it  must,  to  the 
extent  practicable,  corroborate  that 
information  from  independent  sources 
reasonably  at  its  disposal.  The  SAA 
provides  that  "ctKroborate"  means 
simply  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value  (see  SAA  at 
870).  To  determine  probative  value,  mtb 
examine,  to  the  extent  practicable,  the 
reliability  and  relevance  of  the 
information  to  be  used.  However,  unlike 
other  types  of  information  such  as  input 
costs  or  selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  fior 
mar^ns  is  administrative 
determinations  and  reviews.  However,  if 
the  Department  relies  on  a  calculated 
dumping  margin  from  a  prior  segment  of 
the  proceeding  as  FA,  it  is  not  necessary 
to  question  the  reliability  of  the  margin. 
With  respect  to  relevance,  the 
Departmmit  wrill  consider  information 
reasonably  at  its  disposal  that  would 
render  a  margin  not  relevant  (see 
Anhydrous  Sodium  Metasilicate  from 
France:  Preliminary  Results  of  Review, 
61  FR  30853  (^me  18, 1996)).  We  have 
no  infimnation  indicating  that  the  8.7 
percoit  rate  is  inappropriate  as  FA; 
therefore,  we  consider  the  corroboration 
requirements  satisfied. 

Elbert  Price 

The  Department  used  the  EP,  as 
defined  in  section  772(a)  of  the  Act. 
where  the  subject  merchandise  was  sold 
by  the  manufacturer  or  exporter  to 
unaffiliated  purchasers  in  the  United 
States  prior  to  importation  and  the  CEP 
methodology  was  not  otherwise 
warranted  based  on  the  facts  of  record. 
We  calculated  EP  based  on  packed, 
delivered  prices.  We  made  deductions, 
where  appropriate,  for  early  payment 
discoimts,  foreign  inland  freight,  ocean 
freight.  Finnish  and  U.S.  insurance 
expenses,  and  brokerage  and  handling 
fees  in  Finland  and  in  the  United  States, 
in  accordance  with  section  772(cK2)  of 
the  Act 

Constructed  fiqiort  Prke 

We  calculated  CEP,  as  defined  in 
section  772(b)  of  the  Act,  based  on 
packed,  delivered  prices  to  unaffiliated 
purchasers  in  the  United  States  (the 
starting  price).  We  found  that  CEP  was 
warranted  for  certain  sales  in  the  United 
States  that  were  made  (before  or  after 
the  date  of  importation)  by  or  for  the 
account  of  the  producer  or  exporter  (see 
Concurrence  Memorandum,  December 
1. 1997).  We  calculated  CEP  based  on 


the  price  to  the  first  unaffiliated 
ciistomer  in  the  United  States.  We  made 
deductions  from  the  gross  unit  price 
(starting  price)  for  early  payment 
discounts,  foreign  inland  freight,  ocean 
freight,  insurance  expenses,  Inokerage 
and  handling,  U.S.  duty,  U.S.  brokerage 
and  U.S.  inland  freight,  as  appropriate, 
in  accordance  with  section  772(c)(2KA) 
of  the  Act 

In  accordance  with  section  772(dKl) 
of  the  Act  and  the  Uruguay  Roimd 
Agreements  Act  Statement  of 
Administrative  Acticm  (SAA  at  823- 
824),  we  made  additionJal  adjustments  to 
the  starting  price  by  deducting  selling 
expenses  associated  Mrith  economic 
activities  in  the  United  States,  including 
conunissions,  wananty,  and  credit  We 
allocated  the  total  reported  commission 
for  the  POR  for  VISIL  fiber  sales  over  the 
total  U.S.  sales  of  VISIL  fiber  during  the 
POR.  We  recalculated  warranty 
expenses  based  on  such  expenses 
incurred  durii^  the  current  period  (see 
Calculation  Memorandum,  December  1, 
1997).  Finally,  we  made  an  adjustment 
for  CEP  profit  in  accordance  with 
sections  772(dX3)  and  772(f)  of  the  Act 

NofBal  Value 


A.  Vialality 

In  order  to  detnmine  ndiether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calcuJating  normal  value  (NV),  we 
compared  the  respondent's  volume  of 
home  market  sales  of  the  foreign  like 
product  to  the  volume  of  U.S.  sales  of 
the  subject  merchandise,  in  accordance 
with  section  773(a)(1)(C)  of  the  Act 
Because  the  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  the 
aggregate  volume  of  U.S.  sales  of  the 
subject  merchandise,  we  foimd  that  the 
home  market  was  viable.  Therefore,  we 
have  based  NV  on  home  market  sales. 

B.  Model  Match 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products  sold 
in  the  home  market,  fitting  the 
description  specified  in  the  "Scope  of 
Review"  section  above,  to  be  foreign 
like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  The 
petitioners  recommended  that  we 
determine  home  market  matches  based 
on  the  criteria  of  linear  density  (denier/ 
decitex),  fiber  length,  luster  and  end- 
use.  We  found  that  the  product  model 
names  used  by  Kemira  incorporated  all 
such  information.  Therefore,  where 
possible,  we  matched  each  model  sold 
in  the  United  States  with  an  identical 
home  market  model,  based  on  Kemira's 


product  codes,  that  was  sold  widiin  the 
contemporaneous  window  which 
extends  from  three  months  prior  to  the 
U.S.  sale  until  two  months  after  the  sale. 
We  found  contemporaneous  home 
market  sales  of  identical  merchandise 
for  all  U.S.  sales  of  non- VISIL. 
Therefore,  we  did  not  establish  a  model 
match  hierarchy  to  determine  the  next 
most  similar  model  in  accordance  with 
sectira  771(16)  of  the  Act  With  respect 
to  U.S.  sales  of  VISIL  products  for 
which  there  were  no  home  maiicet  sales 
of  identical  merchandise  during  the 
contemporaneous  window,  we  matched 
models  based  on  most  similar  size  and 
made  an  adjustment  to  NV  for 
differences  in  physical  charactoistics 
(difiner).  Because  Kemira  did  not 
provide  sufficient  supporting 
dociimentation  for  its  reported  modd- 
spedfic  cost  data,  we  could  not 
determine  the  actual  amount  of  any 
difrner.  Therefore,  as  facts  available,  we 
made  a  difrner  adjustment  equal  to 
twenty  percent  of  the  repented  variable 
cost  of  manufacture  (TCXnwI)  of  VISIL 
products  sold  in  the  United  States. 
Interested  pvties  are  invited  to 
comment  on  the  appropriate  H<fm«w 
adhwtment  relevant  to  the  sales  at  issue. 

Furthermore,  in  conducting  our 
margin  calculations  for  Kemira,  we 
discovered  a  number  of  VISIL  sales  for 
which  there  were  no  contemporaneous 
sales  of  identical  or  »imiUr  merchandise 
in  the  home  market 

Since  Kemira  did  not  provide 
constructed  value  (CV)  information,  we 
are  unable  to  calculate  a  margin  for 
these  sales.  Therefore,  we  are  compelled 
to  use  FA  with  regard  to  these  sales  for 
the  purposes  of  the  preliminary  results. 
As  FA  we  have  selected  the  weighted- 
average  margin  calculated  for  those  U.S. 
VISIL  sales  with  contemporaneous 
home  market  matches. 

C.  Price-to-Price  Comparisons 

We  based  NV  on  the  prices  at  which 
the  foreign  like  products  were  first  sold 
for  consumption  in  the  home  market  to 
an  unaffiliated  party  in  the  usual 
commocial  quantities  and  in  the 
ordinary  course  of  trade  and,  to  the 
extent  practicable,  at  the  same  level  of 
trade  as  the  CEP  or  EP.  in  accordance 
with  section  773{a)(l)(B)(i}  of  the  Act 
For  purposes  of  this  review,  we 
determined  that  the  same  level  of  trade 
exists  for  Kemira  in  both  markets  (see 
Conciurence  Memorandimi,  December 
1, 1997).  Accordingly,  pursuant  to 
section  777A(d)(2)  of  the  Act,  we 
compared  the  EP  or  CEP  of  the 
individual  transactions  to  the  monthly 
weighted-average  price  of  sales  of  the 
foreign  like  product  In  accordance  with 
sections  773(aMl)(B)  of  the  Act,  we 


MOM 


Fwlaral  Ragbltr  /  Vol.  62.  No.  237  /  Wednesday.  December  10.  1997  /  Notices 


reduced  home  market  price  try 
deducting  early  payment  discounts.  We 
increased  home  market  price  by  U.S. 
packing  costs  in  accordance  with 
section  773(a)(6)(A)  of  the  Act  and 
reduced  it  by  home  market  packing 
costs  in  accordance  with  section 
773(aK6)(B)  of  the  Act.  In  accordance 
with  section  773(a)(6MC)  of  the  Act  and 
19  CFR  353.S6(a).  we  made 
circumstance  of  sale  (CX3S)  adjustments 
ftw  dbect  selling  expenses,  including 
oedit  and  (recalculated)  warranty 
expanaes.  In  accordance  with  19  CFR 
353.5e(b).  wa  made  an  oRmI  to  NV  for 
U.S.  commiasieos.  Since  Kemira  was 
not  able  to  quantify  the  indirect  selling 
expenses  incurred  for  home  market 
sales,  the  amount  of  this  ofEset,  pursuant 
to  19  CFR  353.56(b),  tvas  the  lesser  of 
(the  recalculated)  home  market 
inventory  carrying  costs  or  U.S. 
commissions  (see  Conciurence 
Memorandum  and  Calculation 
Memorandum.  December  1. 1997).  No 
other  adjustments  were  claimed  or 
allowed. 

Praliminary  Kaaohs  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  weighted- 
average  dumping  margin  for  the  period 
March  1, 1996.  through  February  28, 
1997  to  be  as  follows: 


Manulacturar 

Margin 
(peroarO 

Kamiia  Fibrea  O* 

13.63 

Cas/i  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  for  all  shipments  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  that  rate  established  in  the  final 
results  of  this  review;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  cmnpeny-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
^   original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  eatabiiahed  for  the  most 
recent  period  lor  file  manufacturer  of 
the  merchandise:  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  3.9  percent,  the 
"new  shipper"  rate  established  in  the 
first  review  conducted  by  the 
Department,  as  explained  below. 


On  March  25, 1993,  the  Court  of 
International  Trade  (CIT)  in  Floral 
Tmde  Council  v.  United  States.  822 
F.Supp.  766  (CIT  1993)  and  Federal- 
htoguf  Corporation  v.  United  States.  822 
F.Supp.  782  (CIT  1993)  decided  that 
onoa  an  "all  others"  rate  is  established 
for  a  company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  the  above- 
mentioned  decisions,  it  is  appropriate  to 
reinstate  the  "all  others"  rate  from  the 
LTFV  investigation  (or  that  rate  as 
amended  for  correction  of  clerical  enois 
or  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders. 

However,  in  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
&t>m  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  results 
of  administrative  review  published  bv 
the  Department  (or  that  rate  as  amended 
for  correction  of  clerical  errors  as  a 
result  of  litigation)  as  the  "all  others" 
rate  for  the  purposes  of  establishing 
cash  deposits  in  all  current  and  future 
administrative  reviews  (see,  e.g.,  Final 
Results  of  Antidumping  Duty 
Administrative  Review  of  Tapered 
Roller  Bearings.  Four  Inches  or  Less  in 
Outside  Diameter,  and  Components 
Thereof.  From  Japan.  58  FR  64720. 
(December  9.  1993)). 

Therefore,  the  "all  others"  rate 
applied  is  (he  rate  of  3.9  percent  from 
Viscose  Rayon  Staple  Fiber  From 
Finland,  Final  Results  of  Administrative 
Review  of  Antidumping  Finding  (46  FR 
19844.  April  1.  1981).  the  first  review 
conducted  by  the  Department  in  which 
a  "new  shipper"  rata  (or  in  this  case,  a 
rate  for  all  shipments  of  the  subject 
merchandise,  including  new  shippers) 
was  established. 

These  deposit  requirements,  when 
imfmaed.  shall  remain  in  effect  until 
publication  of  the  final  results  of  this 
administrative  review. 

AaMHmeat  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
exf>ort  price  and  NV  may  vary  fzom  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service  upon  completion  of  this  review. 
The  final  results  of  this  review  shall  be 
the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  the  final  results 
of  this  review  and  for  future  deposits  of 


estimated  duties.  For  assessment 
purposes,  we  intend  to  calculate 
importer-specific  assessment  rates  for 
viscose  rayon  staple  fiber.  For  both  EP 
and  CEP  soles,  we  will  divide  the  total 
dumping  margins  (calculated  as  the 
di£forence  between  NV  and  EP  (or  CEP)) 
for  each  importer)  by  the  entered  value 
of  the  merchandise.  Upon  the 
completion  of  this  review,  we  wriU 
direct  Customs  to  nnmn  the  resulting  ad 
valonm  rates  against  tbe  entered  value 
of  each  entry  of  the  subject  merchandise 
by  the  importer  during  the  POR. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failiire  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

Parties  to  uie  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  the  date  of  publication 
of  this  notice.  A  hearing,  if  requested, 
will  be  held  44  days  from  the  date  of 
publication  of  this  notice  at  the  main 
Commerce  Department  building. 

Interested  parties  are  invited  to 
conunent  on  these  preliminary  results. 
In  accordance  with  19  CFR  353.38,  case 
briefs  from  interested  parties  are  due 
within  30  days  of  publication  of  this 
notice.  R^uttal  briefs,  limited  to  the 
issues  raised  in  the  respective  case 
brieb,  may  be  submitted  no  later  than 
37  days  of  publication  of  this  notice. 
Parties  who  submit  case  briafo  or 
rebuttal  briefis  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument  The 
Department  will  subsequently  publish 
the  final  results  of  this  administrative 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  briefs  or  hearing.  The 
Department  will  issue  final  results  of 
this  review  within  120  days  of 
publication  of  these  preliminary  residts. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099, 
within  ten  days  of  the  date  of 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address  and  telephone  number;  (2)  the 
number  of  participants;  (3)  a  list  of 
issues  to  be  discussed.  In  accordance 
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with  19  CFR  353.38(b).  issues  raised  in 
hearings  will  be  limited  to  those  raised 
in  the  respective  case  briefe  and  rebuttal 
brieb. 

This  adminiatrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  and  19  CFR  353.22(cMS). 

Dated:  December  1, 1997. 
Rebart  S.  i  slMsa. 
Assistant  Secretary  ftx  Import 
Administration. 

[FR  Doc.  97-32356  Piled  12-9-07;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

IntemaMonal  Trade  Administration 

Overssas  Trade  Mlaaions:  1966  Trade 
Missions  (February  Thfough 
September)  Application  Opportunity 

AQENCV:  US  Department  of  Commerce 
(DOC).  International  Trade 
Administration  (TTA). 
ACTION:  Notice. 

SUMMARY:  This  notice  serves  to  inform 
the  public  of  the  opportunity  to  apply 
to  participate  in  a  number  of  trade 
missions  to  be  held  between  December 
1997  and  September  1998. 
DATES:  Applications  should  be 
submitted  to  the  Project  Officer 
indicated  for  the  specific  mission  of 
interest  by  the  closing  date  specified  in 
each  mission  statement.  Applications 
received  after  the  closing  date  will  be 
considered  only  if  space  and  scheduling 
constraints  permit. 

AOORESSES  AND  REQUESTS  FOR  FURTHER 
SVORMATXM:  Requests  for  further 
information  and  for  application  forms 
should  be  addressed  to  the  Project 
Officer  for  each  trade  mission  indicated 
below.  Information  is  also  available  via 
the  International  Trade  Administration's 
(TTA)  internet  homepage  at  "http:// 
www.ita.doc.gov/uscs/doctm." 
Numbers  listed  in  this  notice  are  not 
toll-free.  An  original  and  two  copies  of 
the  required  application  materials 
should  be  sent  to  the  Project  Officer. 
Applications  sent  by  facsimile  must  be 
immediately  followed  by  submission  of 
the  original  application. 
SUPPI.EMENTARY  INFORMATION:  The 
Department  of  Commerce  invites  U.S. 
companies  to  apply  to  participate  in  a 
number  of  trade  missions  to  be  held 
between  February  and  September  1998. 
For  a  more  complete  description  of  the 
trade  mission,  obtain  a  copy  of  the 
mission  statement  from  the  Project 
Officer  indicated  below.  The 
recruitment  and  selection  of  private 
sector  participants  for  these  missions 
will  be  conducted  according  to  the 


Statement  of  Policy  Gowning 
Department  of  Commerce  Ovoaees 
Trade  Missions  announced  by  Secretary 
Daley  on  March  3. 1997. 

TASBI  Healthcare  Technologim 
Matchmaker,  United  Kingdom, 
Italy,  Spain  and  Gnece,  February 
12-24, 1998.  Reoxiitmratt  Closes: 
December  19. 1997. 
Contact  information:  Yvonne  Jackson, 

Tel:  (202)  482-2675/Fax:  (202)  482- 

0178. 

Health  Industries  Reverse  Trade  Mission 
from  Russia  to  Los  Angeles,  CA, 
Fel»iiary  21-27  1998.  Recniitment 
Closes:  February  1, 1998. 
Contact  information:  Jeffi«y  Cren.  Td: 

(202)  482-2587/Fax:  (202)482-0975. 

Saudi  Businesswomen  Reverse  Trade 
Mission  to  New  Yorii  City  and 
Chicago,  April  29-May  6, 1998. 
Recruitment  Closes:  March  22, 
1998. 
Contact  information:  Isabella 

Cascarano,  ODO,  Tel:  (202)482-2488/ 

Fax:.  (202)482-0687. 

US  Computer  Industry  Trade  Mission  to 
Beijing.  Shanghai,  Guangzhou, 
Shenzhen  and  HK,  China,  May  6- 
15, 1998.  Recruitment  Qoses: 
March  7, 1998. 
Contact  information:  Bryan  Larson, 

Office  of  Computers  and  Business 

Equipment.  Tel:  (202)482-1987/Fax: 

(202)482-0943.  E-mail:  Bryan- 

Lar8on9ita.doc.gov. 

Women  in  Trade  Business  Development 
Mission,  Milan,  Italy,  Madrid, 
Spain,  May  10-15, 1998. 
Recruitment  Closes:  April  1, 1998. 
Contact  information:  Ms.  Loretta 
Allison,  Women  In  Trade  Business 
Development  Missions.  Telephone: 
(202)482-547g/Fsc8imile:  (202)482- 
1999. 

E"  Award  Business  Development 
Mission  to  Vietnam  and  Brunei, 
Hanoi,  Ho  Chi  Minh  Qty  and 
Bandar  Seri  Begawan,  April  6-13, 
1998.  Recruitment  Closes:  March  1, 
1998. 
Contact  information:  James  Price,  Tel: 

(202)482-5658/Fax:  (202)482-1999. 

Architecture,  Contruction  and 

Engineering  Matchmaker  Trade 
Delegation.  April  20-24, 1998. 
Recruitment  Closes:  Febnuury  27. 
1998. 
Contact  information:  Sam  Dhir,  Tel: 

(202)482-4756/Fax:  (202)482-0178. 

Spring  "98  High-Tech  Dealmaker, 
Ottawa,  Canada.  June  2-4, 1998. 
Recruitment  Closes:  March  31, 
1998. 
Contact  information:  Deborah 

Anderson,  Telephone:  (202)482-2736/ 

Facsimile:  (202)501-4585. 


TASBI  Franchising  Matchmakor  Trade 
Delegation,  Italy,  Spain.  Portugal 
.   and  Greece.  June  15-26. 1998. 

Recruitment  Closes:  ^ftcil  30, 190a. 
Contact  information:  Sam  Dbix,  TeL 
(202)482-«756/Fax:  (202)482-0178. 
Safety  and  Security  Matchmaker 
Trade  Delegation,  Chile  and  Venezuela. 
June  22-26, 1998  (Optional  Spin-off  to 
Guayaquil,  Ecuador).  Recruitment 
Closes:  May  8,  1998. 

Contact  mfrirmation:  Gordon  Keller,  ■ 
Tel:  (202)482-1793/Pax:  (202)482-0178. 
Healthcare  Technologies  Matchmaker 
Trade  Delegation,  Philippines, 
Indonesia,  Malaysia,  July  23-31. 
1998.  Recruitment  Qoaes:  June  12. 
1998. 
Contact  information:  Gordon  Keller, 
Tel:  (202)482-1 793/Fax:  (202)482-0178. 
Plastics  Industry  Mission  to  Mexico 
City-Monterrey,  Mexico,  Septen^ier 
8-11, 1998. 
Contact  information:  Kim 
Copperthite,  Office  of  Metals.  Materials. 
and  Chemicals.  Recruitment  Qoaes: 
August  7, 1998.  Tel:  (202)482-5124/ 
Facsimile:  (202)482-2565. 


r-  IS  US.C  1512. 
Dated:  December  4. 1997. 
MoUyCCoato. 

Acting  Director.  VSSfCS/Office  afPtUtUc/ 
Private  Initiatives. 

(FR  Doc  97-32235  Filed  12-«-e7: 8:45  and 
oooE  asis-as-e 


DEPARTMENT  OF  COMMERCE      ' 

National  Instituta  of  Standards  and 
Technology 

Announcement  of  an  Opportunity  to 
Join  a  Cooperative  neaearch  and 
Development  Consortium  for  CD* 
Metrology  Below  0^  Microns 

AOBCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  National  hxstitiite  of 
Standards  and  Technology  invites 
interested  parties  to  attend  a  meeting  (m 
January  9,  1998,  to  discuss  setting  up  a 
cooperative  research  consortium.  The 
goal  of  the  consortium  is  to  achieve 
commercially  available  reference 
standards  to  support  CD-metrology  for 
feature  linewidths  below  0.25  microns. 
Parties  participating  in  the  consortium 
will  be  loaned  (110)  and  (100)  BESOl 
chips  and  asked  to  perform  a  selection 
of  CD  measurements. 
DATES:  The  Meeting  will  take  place  at  10 
a.m.  on  January  9, 1998.  Interested 
parties  should  contact  NIST  to  confirm 
their  interest  at  the  address,  telephone 
niunber  or  FAX  ntimber  shown  below. 
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The  maating  will  take  place 
at  and  inquiriaa  ihould  m  tent  to  Room 
B360.  Building  225,  National  Institute  of 
Standards  and  Technology, 
Caitbenburg.  MD  20899-0001. 
KW  FURTHER  MFORMATION  COffTACT: 

Michael  W.  Cieaswell,  Telephone:  301- 
97S-2072:  PAX:  301-948-4081. 
•UPPLEMOfTARY  WTOWMATIOW;  The 
program  will  be  within  the  scope  and 
confines  of  the  Federal  Technology 
Transfer  Act  of  1986  (Public  Law  99- 
502.  15  use.  37lOa).  which  provides 
fsderal  laboratories  including  MIST, 
with  the  authority  to  enter  into 
cooparative  research  agreements  writh 
qualified  parties.  Under  this  law,  NIST 
may  contribute  personnel,  equipment.. 
and  fiKilties — but  no  funds — to  the 
cooperative  research  program. 

Members  «vill  be  expected  to  make  a 
contribution  to  the  consortium's  efforts 
in  the  form  of  personnel,  data,  and/or 
funds.  This  is  not  a  grant  program. 

NIST  and  Sandia  National 
Laboratories  have  successfully 
Csbricated  and  tested  prototypes  of  a 
new  class  of  refisrence  materials  to 
support  a>metrology  below  0.25  m. 
This  work  has  the  long-term  goal  of  the 
commercial  availability  of  certified 
physical  standards  traceable  to  NIST.  As 
a  result  of  the  multiple  requests  for 
sample  prototypes  for  evaluative 
purposes  that  it  received.  NIST  formed 
an  industry  consortium  to  maxim i2»  the 
betiefits  of  exchanging  independent 
measurement  results.  That  previous 
consortium  ended  in  July  1997.  The 
proposed  consortium  will  last  through 
July  199ft 

Dated:  DacsmlMr  4. 1997. 
ElalM  BHtsB-MfaHS. 
Dmctor.PtopamOfficB. 
(PR  Doc.  97-32342  FUmI  12-»-97:  8:45  am] 
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COflPORAnON  FOR  NATKMAL  AND 
COMMUNITY  SERVICE 

Propo— d  Infonnation  CoUccUon: 
CoflMiMnt  Rm^umI 


ACTKM:  Notice. 


V.  The  Corporation  for  National 
and  Community  Service  (CNCS)  as  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  praclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportiuiity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  §3508(cH2MA)). 


This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
dealted  format,  reporting  burden  (time 
and  financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirement  on  raspondents  can  be 
properly  aMMaed.  Currently,  the 
Corporation  for  National  and 
Community  Service  is  soliciting 
comments  concerning  its  proposed 
National  Service  Enrollment  Form 
(NSEF),  and  its  National  Service 
Member  Exit  Form  (NSMEF).  Copiea  of 
the  information  collection  requests  can 
be  obtained  by  contacting  the  o£Boe 
listed  below  in  the  addrMs  section  of 
this  notice. 

The  Corporation  for  National  and 
Community  Service  is  particularly 
interested  in  conunents  which: 

•  Evaluate  whether  the  propoaed 
collection  of  infonnation  is  neceasary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propoeed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  tecbmiques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addreasei  section  within  60  days  of  the 
date  of  this  notice. 

A00RE8SCS:  Send  commenU  to  Office  of 
Evaluation.  Lance  Potter,  Director. 
Corporation  for  National  and 
Community  Service,  1201  New  Yoik 
Ave..  N.W..  Washington,  D.C.,  20525. 
FOR  FURTHER  WTOiWtATlOW  OONTACT: 
Lance  Potter.  (202)  606-5000.  ext.  448. 

SUPPtaBfTARY  MFOfMATKM: 

Part  L  (National  Senrice  EnroUmant 
Form  (NSEF) 

/.  Background 

The  Corporation  for  National  and 
Community  Service  proposes  the 
revision  of  the  Participant  Enrollment 
Form  (OMB3200-0018)  which  has  been 
revised  to  incorporate  elements  from  the 
National  Service  Trust  Enrollment  Form 
(OMB304S-0006)  in  an  effort  to  reduce 


burden  and  fscilitate  data  collection. 
The  new  form  is  called  the  Corporation 
for  National  Service  Enrollment  Form, 
and  eliminates  the  need  to  distribute  the 
National  Service  Trust  Enrollment 
Form.  This  new  form  will  be  the  direct 
source  of  information  that  the 
Corporation  collects  from  its  members. 
It  will  alsO  function  as  a  legal 
certification  to  the  National  Service 
Trust  that  a  Member  is  enrolled. 

n.  OuTBttt  Action 

The  Corporation  for  National  and 
Community  Service  seeks  three-year 
approval  of  tiie  use  of  this  new  form. 
Emergency  approval  was  granted  in 
June  1997. 

Type  of  Review:  Revision. 

Agency:  Corporatioii  for  National  and 
Community  Service. 

Title:  National  Service  Enrollment 
Form  (NSEF). 

OMB  Number:  3045-0006. 

Agency  Number  None. 

Affected  Public:  Individuals  and  not- 
for-profit  institutions. 

Total  Regpondents:  31.000. 

Frequency:  Annually. 

Average  Time  Per  Responee:  7 
minutes. 

Estimated  Total  Burden  Hourt:  3617 
hours. 

Total  Burden  Cost  (capital/staitup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  0. 


Part  n.  (National  Serrioe  Member  Exit 
Poem  (NSMEF) 

i.  Background 

The  Corporation  for  National  and 
Communi^  Service  has  revised  the 
Member  Exit  Form  (OMB3D45-0015)  to 
incorporate  elements  from  the  National 
Service  Trust  End  of  Term  Form 
(OMB3045-0009)  in  an  effort  to  reduce 
the  burden  and  Cscilitate  data  collection. 
The  form  is  now  called  the  Corporation 
for  National  Service  End  of  Term/Exit 
Form  and  eliminates  the  need  to 
distribute  the  National  Service  Trust 
End  of  Term  Form.  The  End  of  Term/ 
Exit  Form  is  one  of  the  only  two  direct 
sources  of  information  that  the 
Corporation  collects  from  its  Members. 
The  purpose  of  the  End  of  Term/Exit 
Form  is  to  function  as  a  legal 
certification  that  a  Member  has  satisfied 
the  requirements  to  qualify  for  an 
education  award. 

n.  Current  Action 

The  Corporation  for  National  and 
Community  Service  seeks  approval  of 
the  Corporation  for  National  Service 
End  of  Term/Exit  Form  for  which 
emergency  approval  was  given  in  June 
1997. 
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Type  of  Review:  Revision. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  National  Service  Exit  Form 
(NSEF). 

OMB  Number:  3045-001 5. 

Agency  Number:  None.  ' 

Affected  Public:  Individuals  and  not- 
for-profit  institutions. 

Total  Respondents:  31,000. 

Frequency:  Annually. 

Average  Time  Per  Response:  12 
minutes. 

Estimated  Total  Burden  Hours:  6200 
hours.        '.i..>  - 

rota7  Burden  Ooirt  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  0. 

Comments  submitted  in  response  to 
this  notice  vfiil  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  December  3. 1997. 


Director,  Office  of  Evaluation. 

(FR  Doc.  97-32286  Filed  12-9-97;  8:45  sm] 

BNxaiQ  CODE  sosa-M-p 


DEPARTMENT  OF  DEFENSE 

D«f«nM  Infonnation  Systems  Agency 

Notics  of  AvaUabillty  of  the 
Conaolidatton  and  Regionalizatlon 
Plan,  Hndlng  of  No  Significant  ImfMCt 
(FONSI),  and  Associated 
Environmental  Assessment  (EA)  for 
the  Defense  Information  Systems 
Agency  (DISA)  Defense  Megacenters 
(DMCs)  and  Related  Facilities 

AGENCY:  Defense  Information  Systems 
Agency  pISA). 
action:  Notice. 

SUMMARY:  The  Defense  Information 
Systems  Agency  (DISA)  is  announcing 
that  it  has  prepared  an  Environmental 
Assessment  (EA)  and  issued  a  Finding 
of  No  Significant  Impact  (FONSI) 
relating  to  the  consolidation  and 
regionalization  of  its  16  Defense 
Megacenters  pMCs)  and  related 
facilities  in  response  to  recommended 
action  bom  the  Quadrennial  Defense 
Review  (QDR).  This  action  will  result  in 
reduced  costs  to  the  Department  of 
Defense  (DOD)  and  improved 
operational  efficiencies  without 
compromising  service  quality.  This 
notice  announces  the  availability  of  the 
final  EA  and  FONSI  to  concerned 
agencies  and  the  public. 
ADDRESSES:  Requests  to  receive  a  copy 
of  the  EA  or  FONSI  abould  be  mailed  to 


Defense  Infonnation  Systems  Agency, 
Public  Affairs  Officer,  701  S. 
Courthouse  Rd.,  Arlington,  VA  22204- 
2199.  The  documents  may  also  be 
picked  up  at  the  same  address  between 
the  hours  of  9  AM  and  4  PM  EST, 
Monday  through  Friday,  except  Federal 
holidays,  by  contacting  Ms.  Betsy  Flood 
at  (703)  607-6048/6900.  Arrangements 
must  be  made  in  advance  to  pick  up  the 
docimients.  due  to  fiacility  security 
requirements. 

FOR  FURTHER  MFORMATXM  CONTACT:  Ms. 
Betsy  Flood.  Public  Afiiairs  Officer,  at 
(703)  607-6048/6900. 

SUPPLEMBITARY  information: 
Background 

The  Defense  Information  Systems 
Agency  (DISA)  is  a  Department  of 
Defense  (DOO)  combat  support  agency 
imder  the  direction,  authority  and 
control  of  the  Assistant  Secretary  of 
Defense  for  Command,  Control. 
Communications,  and  Intelligence 
(ASDIC311).  One  of  DISA's  mission 
functions  is  to  provide  information 
processing  support  to  the  DOD,  services, 
and  agencies.  In  response  to  the  QDR 
and  continuing  pressure  to  reduce 
federal  spending,  DISA  has  developed  a 
proposal  to  consolidate  and  restructure 
operations  and  reduce  operating  costs. 
As  input  in  the  decision  process  of 
whether  or  not  to  implement  this 
proposal,  an  EA  has  been  prepared,  as 
required  by  the  National  Environmental 
Policy  Act  (NEPA).  The  following 
provides  a  summary  of  the  proposal,  the 
results  of  the  EA  and  conclusions. 

Propoaed  Action 

The  Proposed  Action  consist^  of  the 
following: 

A.  Consolidate  mainframe  processing 
from  16  existing  Defense  Megacenters 
(DMCs)  into  six  facilities,  five  plus  one 
Unisys  legacy  processing  site, 

b.  Establish  self-sustaining,  regional 
support  centers  at  each  of  the  existing 
DMC  sites  with  the  exception  of 
Sacramento,  which  is  being  closed  as 
part  of  a  Base  Closure  &  Realignment 
(BRAC)  1995  action, 

c.  Establish  self-sustaining,  regional 
support  centers  at  four  of  the  remaiiung 
CONUS  Storefront  locations,  closing 
others  that  are  not  transferred  back  to 
the  Services  through  other  initiatives, 
and 

d.  Reduce  overhead  stafBng  and  allow 
for  consolidation  of  overhead  support 
functions. 

These  initiatives  will  hereafter  be 
synonymous  with  the  term  Proposed 
Action. 


Purpose  and  Need 

With  implementation  of  the  IVoposed 
action,  DISA  intends  to: 

a.  Implement  the  Quadrennial 
Defense  Review  (QDR) 
recommendation , 

b.  Reduce  costs  to  DOD  by  improving 
operational  efficiency,  while  still 
providing  equivalent  or  better  service, 

c.  Consolidate  mainframe  processing 
into  six  standardized  processing  sites, 
located  at  existing  DISA  occupied 
facilities,  through  a  transparent 
workload  migration  process, 

d.  Reorganize  and  reduce  the 
matiagement  infrastructure  needed  to 
manage  computer  operations  under  the 
Defense  Working  Capital  Fund,  and 

e.  Realize  savings  from  more  efficient 
operations  already  reflected  in  FY98 
and  outyear  bud^ts  and  most  recent 
Program  Objective  Manorandum  (POM) 
submission. 

Result  of  Action 

Under  the  proposed  action, 
mainframe  processing  will  be  performed 
at  the  following  six  sites:  DMC 
Columbus,  OH;  DMC  Mechanicsbuig, 
PA;  DMC  Ogden.  UT;  Oklahoma  Qty, 
OK;  DMC  St.  Louis,  MO  and  DMC  San 
Antonio,  TX  (Unisys  legacy  processing 
site). 

Tbe  above  sites  and  13  additional 
sites  would  serve  as  regional  sites,  ivith 
the  requirements  that  workload  fully 
supports  the  costs  to  operate  each  site. 
The  13  additional  sites  are  the 
following:  Bremertgon,  WA; 
Chambersburg,  PA;  Charleston.  SQ 
Dayton,  OH;  Denver,  CO;  Huntsville, 
AL;  Indianapolis.  IN;  Jacksonville.  FL; 
Montgomery,  AL;  Noifork,  VA;  Rock 
Island,  IL;  Saa  Di^o,  CA  and  Warner 
Robins,  GA 

Alternatives  fo  tlie  Propoeed  Action 

Two  alternatives  to  the  proposed 
action  were  assessed  in  this  study:  Tbe 
Outsourcing  Alternative  and  the  No- 
Action  Alternative. 

The  outsourcing  Alternative  is  based 
upon  the  Coopers  &  Lybrand  study 
titied  'Strategy  Options  for  Defense 
Information  Services'  (February  1996) 
which  represents  a  potential  industry 
response  to  outsourcing  the  mainframe 
processing  workload  of  the  16  DMCs. 
This  alternative  assumes  that  all  DMC 
technical  support  and  computer 
operations  functions  would  be 
contracted  to  a  single  commercial  firm. 
Each  of  the  16  DMCs  would  be 
contracted  out  in  order  to  allow  the 
contractor  to  consolidate  to  six  sites  and 
achieve  efficiencies.  The  ten  remaining 
sites  would  be  closed. 

The  No-Action  Alternative  is 
considered  to  be  continuation  of  current 
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DISA  managsment  of  all  existing  OMCs.. 
•torafronU  and  other  associated 
fiKilitias.  This  alternative  includes  the 
completion  of  optimization  and  BRAC 
initiatives  that  are  currently  underway 
as  well  as  actions  that  are  within  the 
purview  of  DISA  management,  such  as 
contract  consolidation  and  software 
standardization. 

SmpBiary  of  BBrironmental  Impacts 

The  Proposed  Action  is  unlikely  to 
have  significant  impacts  on  the 
environment,  because  DISA  activitiM 
associated  with  each  site  generally 
occur  indoors  in  computer,  data 
p«nr— elnfl  or  ofRce  surroundings.  The 
operations  have  little,  if  any.  interaction 
with  the  human  or  natural  environmenL 
Analyses  of  potential  economic  impacts 
demonstrated  no  meaningful  change  to 
the  economic  areas  siurounding  each  of 
the  sites  from  the  increase  or  decrease 
in  DISA  employment. 


Ftndinga  and  Condi 

The  analyses  conducted  for  this  EA 
support  the  determination  that  there  are 
no  direct  or  indirect  environmental 
impacts  which  should  preclude  DISA 
from  implementing  the  Proposed 
Action.  The  potential  for  impacts 
resulting  from  DISA  employment  lose  or 
gain  is  negligible  in  each  of  the 
economic  areas  associated  with  this 
action.  Thefefbre,  no  mitigation  is 
required  or  planned  for  the  Proposed 
Action.  Based  on  the  EA,  a  Finding  of 
No  Significant  Impact  (FONSI)  is  issued. 
Preparation  of  an  Environmental  Impact 
Statement  is  not  required  for  the 
Proposed  Action.  This  FONSI  and  the 
supporting  EA  fulfill  the  requirements 
of  NEPA.  DOD  directive  6050.1.  and  the 
Council  on  Environmental  Quality 
regulation  implementing  NEPA. 


auaf  Protocol  Ofpar. 

(FR  Doc.  87-32308  Filed  12-a-«7: 8:45  sml 
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WoMc«  01  Comml— Ion  MatlnQ  and 


Notice  is  hereby  given  that  the 
.Delaware  River  Basin  CommiaaioB  will 
n^ld  a  public  hearing  on  Wadaaadmr, 
December  17. 1907.  The  hearing  wiU  be 
part  of  the  Commission's  regular 
Dusiness  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  1:30 
p.m.  in  the  Goddard  Conference  Room 
of  the  Commission's  offices  at  25  Stale 
Police  Drive.  West  Trenton.  New  Jersey. 


An  informal  conference  among  the 
Commissioners  and  staff  will  be  held  at 
1 1 :00  a.m.  at  the  same  location  and  will 
include  discussion  of  proposed 
amendments  to  the  Commission's 
Ground  Water  Protected  Area 
Regulations  for  Southeastern 
Pennsylvania  and  response  document 
distribution  and  the  1908  r./^inmiMinn 
meeting  schedule. 

In  addition  to  the  subjects  listed 
which  are  scheduled  for  public  hearing 
at  the  business  meeting,  the 
Commission  will  also  address  the 
following:  Minutes  of  the  November  10. 
1097  business  meeting:  announcements: 
General  Counsel's  Report;  report  on 
Basin  hydrologic  conditions:  a 
resolution  to  adopt  the  current  expense 
and  capital  budgets  for  Fiscal  Year  1999; 
a  resolution  to  adopt  a  Commission 
vision  and  mission  statement  entitled 
Charting  the  Future  and  public 
dialogue. 

The  subjects  of  the  h— ring  will  be  as 
follows: 

AppUcatiow  fer  Approral  oftlw 
Following  Protects  Punoant  to  Article 
lOJ.  Aitkda  11  mmdhr  Soctioa  3.8  of 
tfaaCoapact 

1 .  Mount  HoUy  Water  Company  D-05- 
46CP 

An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  B8.7  million  gallons  (mg)/ 
30  aa3fs  of  water  to  the  applicant's 
Mansfield  Water  Supply  Facility  from 
new  Well  Nos.  1.  2. 3  and  4.  and  to  limit 
the  withdrawal  from  all  Mansfield  and 
Mount  Holly  water  systems  wells  to  184 
mg/30  davs.  The  project  is  located  ia 
Mansfield  Township.  Burlington 
County.  New  jersey. 

2.  New  Jertey  Turnpike  Authority  D-9S- 
55  CP 

An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  3.6  mg/30  days  of  water  to 
the  applicant's  Service  Area  IN  from 
naw  Well  No.  lN-3.  and  to  limit  the 
exiiHng  withdrawal  from  all  wells  to  3.6 
mg/30  days.  The  project  is  located  in 
Oldmans  Township.  Salem  County, 
New  Jersey. 

3.  Ptrkasie  Borough  Authority  D-97-12 
CP 

An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  21.6  mg/30  days  of  water 
to  the  applicant's  distribution  system 
from  new  Well  No.  12.  and  to  retain  the 
existing  withdrawal  limit  from  all  wells 
of  34.2  mg/30  days.  The  project  is 
located  in  East  RockhiU  Township  and 
Parkaeie  Borough.  Bucks  County,  in  the 


Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

4.  Hor^am  Water  Authority  D-97-16 
CP 

An  application  for  approval  of  a 
grodnd  water  withdrawal  project  to 
supply  up  to  14.4  mg/30  days  of  water 
to  the  applicant's  distribution  system 
from  new  Well  No.  40,  and  to  retain  the 
existing  withdrawal  limit  bom  all  wells 
of  83.36  mg/30  days.  The  project  is 
located  in  Horsham  Township, 
Montgomery  County,  in  the 
Southeastern  Pennsylvania  Oound 
Water  Protected  Area. 

5.  Milfmd  Township  Water  Authority  D- 
97-24  CP 

An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  3.46  mg/30  days  of  water 
to  the  applicant's  distribution  system 
from  new  Well  No.  2,  and  to  increase 
the  existing  withdra%val  limit  from  all 
wells  from  5.58  mg/30  days  to  9.04  mg/ 
30  days.  The  project  is  located  in 
Milfbrd  Township,  Bucks  County,  in  the 
Southeastern  Pennsylvania  Groimd 
Water  Protected  Aree. 

6.  Superior  Water  Company  I>-^7-26  CP 

An  application  to  replace  the 
withdrawal  of  ground  water  from  Well 
No.  3  in  the  applicant's  water  supply 
S3fstem  which  has  become  an  unreliable 
source  of  supply.  The  applicant  requests 
that  the  withdrawal  from  replacement 
Well  No.  10  be  limited  to  3.88  mg/30 
days,  and  that  the  total  withdrawal  &T>m 
all  wM»  remain  limited  to  15  mg/30 
da3rs.  The  project  is  located  in  Douglass 
and  New  Hanover  Townships, 
Montgomery  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

7.  Borough  of  Delaware  Water  Gap  D- 
97-32  CP 

An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  9.15  mg/30  days  of  water 
to  the  applicant's  distribution  system 
from  new  Well  Nos.  6  and  7,  and  to 
limit  the  withdrawal  from  all  wells  to  15 
mg/30  days.  The  project  is  located  in 
Delaware  Water  Gap  Borough.  Monnia 
County,  Pennsylvania. 

8.  Borough  ofQuakeitown  0-07-36  CP 

An  application  to  replace  the 
withdrawal  of  water  from  Well  No.  15 
in  the  applicant's  water  supply  system 
which  has  become  an  unreliable  source 
of  supply,  with  new  Well  No.  ISA.  The 
applicant  requests  that  the  total 
withdrawal  from  all  wells  remain 
limited  to  51.1  mg/30  days.  The  project 
is  located  in  the  Borough  of 
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Quakertown,  Bucks  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

9.  Moyer  Packing  Compaity  D-97-44 

An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  3.0  mg/30  days  of  water  to 
the  applicant's  beef  processing  facility 
from  new  Well  Nos.  7  and  8,  and  to 
increase  the  existing  withdrawal  limit 
from  all  wells  from  6.4  mg/30  days  to 
11.5  mg/30  days.  The  project  is  located 
in  Franconia  Township,  Montgomery 
Coimty.  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request 
Please  contact  'Thomas  L.  Brand  at  (609) 
883-9500  ext.  221  concerning  docket- 
related  questions.  Persons  wishing  to 
testify  at  this  hearing  are  requested  to 
register  with  the  Secretary  at  (609)  883- 
9500  ext.  203  prior  to  the  hearing. 

Dated:  Decsmber  2, 1997. 
Sosaa  M.  Weisnaa. 
Secretary. 
(FR  Doc  97-32319  Filed  12-9-07;  8:45  am) 

■■UMQCOOE  63«M>1-P 


DEPARTMENT  OF  EDUCATION 

Notiea  of  Propoaad  Infonnation 
CollacMon  Raquasta 

AOGNCY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request 


:  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
9, 1998. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Infonnation 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday.  . 


SUPPtEMBfTARY  MFORMATXM:  Section 
3506  of  the  Peperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
infonnation  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  angency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  G^cer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Titie;  (3)  Sununaiy 
of  the  collection;  (4)  IDescription  of  the 
need  for.  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  fitim  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  infonnation  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  iidbrmation 
technology. 

Dated:  December  4. 1997. 
Gloria  Paiinr. 

Deputy  Chief  Infonnation  Offtcer,  Office  of 
the  Chief  Information  Officer. 

Office  of  Educational  Besearch  and 
Improvement 

Type  of  Review:  Reinstatement 

Title:  Field  Test  New  Assessment 
Items  for  Third  International 
Mathematics  and  Sciences  Study 
Replication  (TIMSS-^). 

Frequency:  Field  test  for  new 
assessment  items. 

Affected  Public:  Individuals  or 
hoiiseholds;  Not-for-profit  institutions. 

Reporting  Burden  and  Recordkeeping: 
Responses:  625.    Burden  Hours:  1.563. 


Alatract:  In  order  to  provide 
international  benchmarks  «g«in«*  which 
to  measure  the  mathematics 
performance  of  American  students  aa 
part  of  the  President's  new  volimtary 
test,  and  the  measure  progress  toward 
the  U.S.  national  goal  of  being  first  in 
the  world  in  mathematics  and  science  in 
the  yeer  2000,  the  National  Center  for 
Education  Statistics  desires  to  repeat 
TIMSS  in  die  U.S.  in  1999. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Institutional  Survey  of  the 
Operaticm  of  the  Federal  Work-Study 
Program. 

frequency:  One  time. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  850    Burden  Hours: 
1.700. 

Abstract:  This  study  will  describe  the 
operation  of  the  Federal  Work-Study 
program  at  postsecondary  education 
institutions  nationwide.  This  surv^ 
will  provide,  for  the  fint  time, 
nationally-representative  data  on  the 
woikings  of  this  program.  Results  will 
be  used  by  Congress  during  the 
reauthorization  of  the  Higher  Education 
Act  and  for  other  oversight 
responsibilities. 

[FR  Doc  97-32232  Filed  12-0-97;  8:45  aoil 


DEPARTMENT  OF  ENERGY 

Fadsrai  Energy  Ragulatory 
Commission 


[FERC-6S5] 

Proposed  InfbnMrtion  Coflaction  and 
Request  for  Comments 

December  4, 1997. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

StMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
February  9, 1998. 

ADDRESSES:  Copies  of  the  proposed 
records  retention  requirements  can  be 
obtained  from  and  writtm  comments 
may  be  submitted  to  the  Federal  Energy 
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Regulatory  Commission.  Attn:  N4ichael 
P.  Miller,  Information  Services  Division, 
ED-12.4,  888  First  Street  N.E., 
Washington,  DC.  20426. 

FOR  FURTHER  MFORMATION  CONTACT: 

Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  tax  at 
(202)  273-0673.  and  by  e-mail  at 
mmilleiOferc.fed.us. 

SUPPt£MENTARY  IRrOWMATlOW;  The 
information  retained  under  the 
requirements  of  FERC-555  "Records 
Retention  Requirements"  (OMB  No. 
1902-0098)  is  used  by  the  Commission 
to  implement  the  statutory  provisions  of 
Sections  301.  304,  and  309  of  the 
Federal  Power  Act  (FPA)  16  U.S.C 


792.828c,  Sections  8, 10  and  16  of  the 
Natural  Gas  Act  (NGA),  15  U.S.C  717- 
71 7w.  ami  Section  20  of  the  Interstate 
CommerDe  Act  (ICA).  49  U.S.C.  20. 

The  regulations  for  preservation  of 
records  establish  retention  periods, 
necessary  guidelines  and  requirements 
to  sustain  retention  of  applicable 
records  for  the  regulated  public  utilities, 
natural  gas  and  oil  pipeline  companies 
subject  to  the  jurisdiction  of  the  FERC. 
These  records  will  be  used  by  the 
regulated  companies  as  the  basis  for 
their  required  rate  filings  and  reports  for 
the  Commission.  In  addition,  the 
records  will  be  used  by  the 
Commission's  audit  stafCs  during  the 
scheduled  periodic  compliance  reviews 


and  special  analyses  performed  as 
deemed  necessary  by  the  Commission. 
The  records  retained  by  the 
jurisdictional  entities  as  directed  by  the 
Commission  are  the  result  of  a 
mandatory  requirement.  The 
Commission  implements  these  filing 
requirements  in  the  Code  of  Federal 
Regulations  (CFR)  under  18  CFR  parts 
125.  225  and  356. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  ctirrent 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public 
recoidkeeping  burden  for  this  collection 
is  estimated  as: 


Noolre- 

^naponS^    Average  bunton  hours  per  response— (3)     Total  annual  tMrden  houre— (1)x(2)x(3) 
•r*H2) 


Ho.  d  respondents  annuiiy    (1) 


SOD. 


1 


2.400  houre. 


1 .200.000  houra. 


Estimated  cost  burden  to  respondents: 
1.200,000  hours/2,087  hours  per  year  x 
$110,000  per  year  =  $63,248,682.  The 
cost  per  respondent  is  equal  to 
$126,497. 

The  recordkeeping  burden  includes 
the  total  time,  effort,  or  financial 
resources  expended  to  generate, 
maintain,  retain,  disclose,  or  provide  the 
information  including:  (1)  reviewing 
instructions;  (2)  developing,  acquiring, 
installing,  and  utilizing  technology  and 
systems  for  the  fHuposes  of  collecting, 
validating,  verifying,  processing, 
maintaining,  disclosing  and  providing 
information;  (3)  adjusting  the  existing 
wajrs  to  comply  with  any  previously 
applicable  instructions  and 
requiremsnts;  (4)  training  personnel  to 
respond  to  a  collection  of  information; 
(5)  searching  data  sources;  (6) 
completing  and  reviewing  the  collection 
of  information:  and  (7)  transmitting,  or 
otherwise  disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  pToineslfinel 
and  clerical  support,  as  well  aa  direct    - 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  direcUy  attributable  to 
maintaining  records,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Conunents  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 


including  whether  the  information  will 
have  practical  utility.  (2)  the  ecctuacy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the  ' 
methodology  and  assumptions  used;  (3) 
wajrs  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  cv 
other  forms  of  information  technology 
e.g.  permitting  electronic  submission  of 
responses. 
D. 


Secretary. 

[PR  Doc  97-32234  Filed  12-9-97;  8:45  am) 
snr-et-M 


OEPARTMENT  OF  ENEftQY 

Fadaral  Energy  Regulatory 
Conunlsslon 

[Docket  No.  RP99-81-000I 

ANR  PIpelirM  Company:  Notica  of 
Propoaad  Changaa  In  FERC  Qaa  Tariff 

December  4, 1997. 

Take  notice  that  on  December  1, 1997, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  be 
effective  January  1, 1998: 

First  RmriMd  Sheet  No.  128 A 
Pint  ReviaMl  Sheet  No.  129 


ANR  submits  that  the  purpose  of  this 
filing  is  to  propose  a  modification  to  it* 
General  Terms  and  Conditioiu  to 
modify  the  upper  BTU  limit  contained 
in  the  Heat  Content  provision  to  provide 
for  a  maximum  BTU  for  receipts 
upstream  of  gas  processing  of  1 200 
BTU's  per  cubic  foot,  or  1050  BTU's  per 
cubic  foot  for  gas  receipts  that  either 
cannot  or  are  not  being  processed.  ANR 
further  states  that  it  will  continue  to 
accept  gas  outside  its  stated  BTU  tariff 
limits  if,  in  its  leasonable  opinion,  it 
will  not  affect  its  operations. 

ANR  states  that  copies  of  the  filing 
have  been  mailed  to  all  afiiacted 
customers  and  state  regulatory 
conmiissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Eneigy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  DC. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Cdnunission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Refnence 
Room. 

LeblXCMhall. 

Sscretaiy. 

(FR  Doc.  97-32240  Filed  12-9-97;  8:45  am) 

■usM  cooe  snr-si-M 

DEPARTMENT  OF  ENERGY 
Fadarai  Enargy  Raguiatory 


[Docfcat  No.  TIM»-4-SS-O00I 

,  Coioi«do  IntafBtala  Qaa  Company; 
Notfoa  of  Tariff  FHIng 

December  4, 1997. 

Take  notice  that,  on  December  1, 
1997,  Colorado  Interstate  Gas  Company 
(GIG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Sbcdt  Revised  Sheet  No.  IIA 
reflecting  an  increese  in  its  fuel 
reimbursement  percentage  for  Lost, 
Unaocounted-For  and  Other  Fuel  Gas 
from  0.69%  to  0.73%  effective  January 
1,1998. 

GIG  states  that  copies  of  this  filing 
have  been  served  on  CIG's  foiisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.Q 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Sections  385.214  and 
385.211).  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commissicm's 
Regulatioiu.  Protests  wrill  be  considered 
by  the  Coamiission  in  determining  the 
appropriate  action  to  be  taken:  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Refarence  Room. 
LokCCasMI. 
Secretuty. 
[FR  Doc  97-32241  FUad  12-9-97;  8:45  sm] 

■ajJNQ  OODC  S717-S1-M 


DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Raguiatory 
Commi  ■  Bion 


[Deekst  Nol  mM-l-OOIl 

MM  Louialana  Qaa  Company;  Notloa  of 
T*ropoaad  Cliangaa  In  FEfKl  Gaa  Tariff 

December  4, 1997. 

Take  notice  that  on  November  12. 
1997,  Mid  Louisiana  Gas  Company  (Mid 
Louisiana)  tendered  for  filing  as  part  of 
its  FERC  €as  Tariff.  Third  Revised 
Volume  No.  1.  the  following  tariff,  with 
an  effactive  date  of  November  1. 1997: 

Sixth  Revised  Sheet  Na  131 

Mid  Tiouisiana  states  that  the  purpose 
of  the  filing  of  the  Revised  Tariff  Sheet 
is  to  comply  with  Commission  letter 
order  dated  November  6, 1997  in  docket 
number  MT98-1-000  (81  FERC. 
%  62.124)  in  which  the  Commission 
instructed  Mid  Louisiana  to  re-file  the 
reCarenced  sheet  with  a  corrected 
superseded  sheet  numbo'. 

Pursuant  to  section  154.7(aX7)  of  the 
Commission's  Regulations,  Mid 
Louisiana  respectfully  requests  waiver 
of  any  requirement  of  the  Regulations  in 
ordor  to  permit  the  tendered  tariff  sheet 
to  become  efiisctive  November  1, 1997, 
as  submitted 

Any  persmi  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fednal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
fileid  in  accordance  with  section  154.210 
of  die  Commission's  Regulations. 
Protests  will  be  considered  by  the     » 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this 
compliance  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lote  D.  Caeliril.  | 

Secretary. 

[FR  Doc  97-32236  Filed  12-9-97;  8:45  am] 
BNxaM  COOK  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Fadaial  Enargy  RaguMory 
XSommlaaion 

IPeeksl  Na  nPM-a»-0001 

National  FUal  Qaa  Supply  CoiporMion; 
Nottoa  of  Propoaad  Changaa  In  FERC 
'    iTartW 


Dscsmber4, 1997. 

Take  notice  that  on  December  1. 1997, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  far  filing  as  part  of 
its  FERC  Ges  Tariff.  Fourth  Revised 
Volume  No.  1.  Third  Revised  Sheet  Na  ' 
8.  with  a  pn^Msed  effisctive  date  of 
January  1. 1998. 

National  states  that  the  proposed  tariff 
sheets  reflect  an  adjustment  to  recover 
through  National's  EFT  rate  the  costs 
associated  with  the  Transportation  and 
Storage  Cost  Adjustment  provision  set 
forth  in  section  23  of  the  General  Terme 
and  Conditions  of  National's  FERC  Ges 
Tariff: 

National  further  states  that  copies  of 
this  compliance  filing  were  served  upon 
the  company's  jurisdictional  customers 
and  the  regulatory  commissions  of  the 
States  of  New  York,  Ohio,  Pennsylvania. 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Qmimission.  888 
First  Street,  N.E.,  Washington,  D.C 
20426.  in  accordance  with  section 
385.211  or  385.214  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  motions  or  protests  must  be  filed 
in  accordance  with  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LDkCCaAaU. 
Secretary. 

(FR  Doc  97-32239  Filed  12-9-97;  8:45  am] 
cooesnr-oi-M 
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DEPARTMENT  OF  ENERGY 

Federal  Eneryy  Regulatory 
Commission 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 


PodtMaTlW  «  le-OOOi 

National  Fuel  Qaa  Supply  Corporation: 
Nodoe  of  Tariff  FHtng 

Dfmbw  4,  lt97. 

Take  notice  that  on  December  t,  1997, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  fUing  as  part  of 
iU  FERC  Gas  Tariff.  Fourth  revised 
Volume  No.  1,  Fifth  Revised  Revised 
Sheet  No.  9.  with  a  proposed  effective 
date  of  December  1, 1907. 

National  states  that  pursuant  to 
Article  0.  Section  2.  of  the  approved 
settlement  at  Docket  Nos.  RP94-367- 
000,  et  el..  National  is  required  to 
leoalculate  the  maximum  Interruptible 
•  Gathering  (IG)  rate  monthly  and  to 
ciiarge  that  rate  on  the  first  day  of  the 
foUowing  month  if  the  result  is  an  IC 
lale  more  than  2  cents  above  or  below 
the  IC  rate  as  calculated  under  Section 
1  of  Article  11.  The  recalculation 
produced  an  IC  rate  of  13.0  cents  per 
dth. 

National  further  statea  that,  as 
required  by  Article  II.  Section  4, 
National  is  filing  a  revised  tariff  sheet 
within-  30  days  of  the  efiisctive  date  for 
the  revised  IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C, 
20428.  in  accordance  mth  rules  211  or 
214  of  the  Commission's  Rules  or 
Practice  and  Procedure  (18  CFR 
Sections  385.211  or  385.214).  All  such 
motions  or  protests  must  be  filed 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  aecve  to  make  protestants  parties  to 
the  procfcding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 


Sscrataiy. 

(FR  Doc.  97-32242  Filed  12-0-97;  8:45  sm] 

aajjNO  COM  s7i7-ei-« 


[Doctof  Na  TM9e-6-16-0ea| 

National  Fuel  Gas  Supply  Corporation; 
Nottoe  of  Tariff  FHIng 

DacemlMr  4.  1997. 

Take  notice  that  on  December  1, 1997. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  fUing  as  part  of 
iU  FERC  Gee  Tkriff.  Fourth  Revised 
Volume  No.  1.  Sixth  Herisad  Sheet  No. 
9  and  First  Revised  Sheet  No.  43  to  its 
FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1,  with  a  proposed  effective 
date  of  January  1,  1998. 

National  states  that  pursuant  to 
Article  III.  Section  1 ,  of  the  approved 
settlement  at  Docket  Noa.  RPQ4-S67- 
000,  et  al..  National  is  required  to 
recalculate  the  maximum  Firm 
Gathering  (FG)  rate  aimually  to  reflect: 
(a)  the  changes  in  the  FG  reservation 
determinants  based  on  the  PC 
throughput  for  the  prior  12  months 
ended  October  31;  (b)  an  annual 
reduction  of  2.5  percent  in  direct 
Operation  and  Maintenance  Costs;  (c) 
the  costs  resulting  from  operation  of 
Section  2  and  3  of  Article  HI  of  the 
settiement;  and  (d)  changes  in  the  IG 
revenues  to  be  subtracted  from  the 
Gathering  Cost-of  Service  based  on  the 
maximum  IG  rate  in  effect  each  month 
during  the  prior  12  months  ended 
October  31  times  the  IG  throughput  for 
that  same  period.  The  recalculation 
produced  and  FG  rate  of  $7.1506  per 
dxh. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
Firs\  Street.  N.E..  Washington.  D.C., 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  'Procedure  (18  CFR 
Sections  385.211  or  385.214).  All  such 
motions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Late  D.  CaskeU. 
S&entary. 

(FR  Doc  97-32243  Filed  12-9-97;  8:45  ami 
aajjMa  cooa  snT-tf-« 


(Docket  Nos.  RP98-328-012  and  RP96-a42- 
011] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Propoaed  Ctiangaa 
In  FERC  Gas  Tariff 

December  4, 1997. 

Take  notice  that  on  November  18, 
1997.  Natiiral  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1  and  Second 
Revised  Volume  No.  2,  certain  tariff 
sheets  to  be  effiective  December  1, 1997. 

Natural  states  that  the  pur|x>se  of  the 
filing  is  to  implement  provisions  of  the 
Stipulation  and  Agreement  (Settiement) 
filed  by  Natural  in  Doci^et  Nos.  RP95- 
326-010  and  RP95-242-O10  on  May  31. 
1996.  The  Settiement  represents  a 
comprehensive  resolution  of  Natural's 
pending  getteral  rats  case,  whidi  was 
approved  by  the  Commission  in  a  letter 
order  issued  on  November  3,  1997  in 
said  dockets. 

Natural  request  any  waivers  which 
may  be  required  to  permit  the  tendered 
tariff  sheets  to  become  effective  on 
December  1, 1997. 

Natural  states  that  copies  of  the  filing 
have  been  mailed  to  Natunl's 
customers,  interested  state  regulatory 
agencies,  and  all  parties  set  out  on  the 
official  service  list  in  Docket  Nos.  RP95- 
326  and  RP95-242. 

Any  person  desiring  to  protest  said 
.  filing  should  file  a  protest  with  the 
Federal  Enei^  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  December  11, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determing  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this 
compliance  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

I^ota  D.  CaskaU. 
Sflcrstary. 
[FR  Doc.  97-32237  Filed  12-9-97: 8:45  am) 

OOOi  S717-S1-« 


Federal  Register  /  Vol.  62,  No.  237  /  Wednesday,  December  10.  1997  /  Notices 


6i075 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 


{Docket  Na  RP9e-7»^N)qi 


Tannaaass  Qaa  Pipeline  Company; 
Notloe  of  Tariff  niling 

December  4. 1997. 

Take  notice  that  on  December  1, 1907. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  the  following 
revised  sheets,  with  an  effective  date  of 
January  1, 1998: 

Fifth  Revised  Sheet  No.  38 
Fourth  Revised  Sheet  No.  39 
Fourth  RsviMd  Sheet  No.  40 
Fourth  Revised  Sheet  No.  41 
Fourth  Revised  Sheet  No.  42 
First  Revised  Sheet  No.  43 
First  Revised  Sheet  No.  44 
First  Revised  Sheet  No.  45 

Tennessee  states  that  these  tariff 
sheets  set  forth  revisions  to  Teimessae's 
tariff  proviaions  concerning  collection 
of  Tennessee's  take-or-pay  transition 
costs  through  fixed  charges.  Tennessee 
states  that  the  amount  filed  to  be 
collected  under  the  foregoing  tariff  sheet 
is  $2,530,367,  which  includes  $439,462 
of  market  area  volumetric  costs 
proposed  to  be  collected  through  fixed 
chaiges. 

Any  person  desiring  to  be  heard  or  to 
{)rotest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
24026,  in  accordance  with  18  CFR 
sections  385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  Mrishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Refisrence 
Room. 

Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  97-32238  Filed  12-9-97;  8:45  am) 
SaXSM  COOC  S717-«1-M 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 

Podnt  Na  EQOe-11-000,  s(  sL] 

Magalian  UlHitlea  Davelopinent  Corp.. 
at  aL;  Electric  Rata  and  Coiporata 
Regulation  HHngs 

Decemlier  3. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

l.Magrilan  Utilities  DevekipaMat    ' 
Corporation 

[Docket  No.  BGOS-l  1-000) 

Take  notice  that  on  November  26, 
1997,  Magellan  Utilities  Development 
Corporation  (Magellan)  of  4/F  Qrtigas 
Building,  Qrtigas  Avenue,  Pasig  Qty, 
Philippines,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

Applicant  asserts  that  it  is  a 
corporation  organized  luider  Philippine 
law  which  was  formed  to  develop  and 
own  a  300  megawatt  pulverized  coal- 
fired  p>ower  plant  to  be  located  south  of 
Manila,  the  Philippines  (the  Facility), 
which  will  be  an  eligible  facility  as 
defined  in  the  Public  Utility  Holding 
Company  Act  of  1935.  All  of  the  electric 
energy  produced  by  the  Facility  will  be 
sold  at  wholesale  to  Manila  Electric 
Company,  a  Philippine  utility,  or  to 
other  utilities  located  in  the  Philippines. 

Comment  date:  December  22. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Conmiission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  PECO  Energy  Company 

[Docket  No.  ER98-641-000)  * 

Take  notice  that  on  November  13, 
1997,  PECO  Energy  Company  (PECO), 
filed  an  executed  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  Strategic  Energy 
Partners  Ltd.,  (hereinafter  Supplier). 
The  terms  and  conditions  contained 
within  this  Agreement  are  identical  to 
the  terms  and  conditions  contained  with 
the  Form  of  Installed  Capacity 
Allocation  Agreement  filed  by  PECO 
with  the  Commission  on  October  3. 
1997.  at  Docket  No.  ER96-28-000.  This 
filing  merely  submits  an  individual 
executed  copy  of  the  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  an  alternate  supplier 
participating  in  raCO's  Pilot 


Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  Decendier  17. 1997.  in 
accordance  with  Standard  Paniprnph  E 
at  the  end  of  this  notice. 

3.  PECO  Energy  Cooopany 

[Docket  No.  ERS8-642-000) 

Take  notice  that  on  November  IS, 
1997.  PECO  Energy  Company  (PECO), 
filed  an  executed  Transmission  Agency 
Agreement  between  PECO  and  Strategic 
Energy  Partners  Ltd.  (hereinafter 
Supplier).  The  terms  and  conditions 
contained  within  this  Agreemoit  are 
identical  to  the  terms  and  conditions 
contained  with  the  Form  of 
Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3. 1997.  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  PJM 
Utilities  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PECO  and 
an  altmnative  supplier  participating  in 
PECO's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  17. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PECO  Energy  Conqtany 

(Docket  No.  ER98-643-0001 

Take  notice  that  on  November  13, 
1997,  PECO  Energy  Company  (PBOO), 
filed  an  executed  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  MidCon  Gas 
Services  Corp..  (hereinafter  Supplier). 
The  terms  and  conditions  contained 
within  this  Agreement  are  identical  to 
the  terms  and  conditions  contained  with 
the  Form  of  Installed  Capacity 
Allocation  Agreement  filed  l^  PECO 
with  the  Commission  on  Octobw  3, 
1997,  at  Docket  No.  ER98-28-000.  This 
filing  merely  submits  an  individual 
executed  copy  of  the  Installed  Capacity  - 
Obligation  Allocation  Agreement 
betMreen  PECO  and  an  alternate  supplier 
participating  in  PEOO's  Pilot 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PECO  Energy  Cmnpany 

[Docket  No.  ER98-«44-000| 

Take  notice  that  on  Novembnr  13, 
1997,  PECO  Energy  Company  O'EOO), 
filed  an  executed  Installed  Capacity 
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Obllgition  Allocation  Agraamant 
betwaao  PECO  and  CNG  Ratal]  Sarvicss 
Qvp..  Cbereinafter  Supplier).  The  terms 
and  coiiditions  contaiiiad  within  this 
Agreemant  are  identical  to  the  tanns 
and  conditions  contained  with  the  Form 
of  InsUUed  Capacity  Allocation 
AgnMMnt  filed  by  PECO  with  the 
Conuniasion  on  October  3, 1097  at 
Docket  No.  ER06-28-000.  This  filing 
merely  submits  an  individiial  executed 
copy  of  the  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PEOO  and  an  alternate  supplier 
participating  in  PECO's  Pilot 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.  raOO  Enaigy  Coaapany 

[DockM  Na  ER9a-ft45-000| 

Take  notice  that  on  November  13. 
1997.  PECO  Energy  Company  (PBCX3), 
filed  eo  executed  Transmission  Agency 
Agrsenent  between  PECO  and  MidCon 
Gas  Services  Corp..  (hereinafter 
Supplier).  The  terms  and  conditions 
contained  within  this  Agreement  are 
identical  to  the  terms  and  conditions 
contained  with  the  Form  of 
Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3.  1997  as  part  of  the  joint  filing 
by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  P)M 
UUlilias  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PECO  and 
an  alternative  supplier  participating  in 
PECO's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  17. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  WiMamsin  Public  Service 
Corporation 

(Docket  No.  ER9S-M6-000I 

Take  notice  that  on  November  13. 
1997,  Wisconsin  Public  Service 
Corporation,  tendered  for  filing  an 
executed  service  agreement  tvith 
Willianu  Energy  Services  Co.,  under  its 
CS-1  Coordination  Sales  Tariff. 

Comment  date:  December  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

«.PPftL,lBC 

(Docket  No.  ERSS-S47-000| 

Take  Notice  that  on  November  13, 
1997,  PPttL.  Inc.  (formerly  knowm  as 


Pennsylvania  Power  ft  Li^t  Company) 
(PP&L).  filed  a  Service  Agreement  dated 
October  27, 1997,  with  Dayton  Power 
and  Light  Coinpany  (Eff'ftL)  under 
PPftL's  FERC  Electric  Tariff,  Original 
Volume  No.  S.  The  Service  Agreement 
adds  DPfcL  as  an  eligible  customer 
under  the  Tariff. 

PPftL  requests  an  effisctive  date  of 
November  13, 1997.  for  the  Service 
Agreement. 

PPftL  states  that  copies  of  this  filing 
have  been  supplied  to  DP&L  and  to  the 
Penxuylvania  Public  Utility 
Commission. 

Comment  date:  December  17. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Caatral  OliMris  light  CoaipaBy 

(Docket  No.  ERS»-«M-oaO| 

Take  notice  that  on  November  13. 
1997,  Central  Illinois  Light  Company 
(CILCO),  300  Liberty  Street,  Peoria. 
Illinois  61202,  tendered  for  filing  with 
the  Commission  a  substitute  Index  of 
Customen  under  its  Coordination  Sales 
Tariff  and  two  service  agreements  for 
two  new  customen,  Pat^cCorp  Power 
Marketing,  Inc.,  and  American  Electric 
Power  System. 

□LOO  requested  an  effisctive  date  of 
November  7, 1997. 

Copies  of  the  filing  were  served  on  the 
afEscted  customers  and  the  Olinois 
Commerce  Commission. 

Comment  date:  December  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Additional  Signatoriaa  to  P)M 
Interconnection.  LJ..C  Operating 


(Dockat  Na  BR9S-M»-000| 

Take  notice  that  on  November  13, 
1997,  the  PJM  Interconnection.  L.L.Q, 
(PJM),  filed  on  behalf  of  the  Memben  of 
the  LLC,  membership  applications  of 
Biuin  Energy,  Inc..  and  PGltE  Energy 
Sarvioas  Corporation.  PJM  requests  an 
efiiBctive  date  on  the  day  after  received 
by  FERC. 

Comment  date:  December  17. 1997,  in 
eocordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Arizona  Public  Service  Company 

(Dockrt  No.  ER98-650-000I 

Take  notice  that  on  November  13. 
1997,  Arizona  Public  Service  Company 
(APS),  tendered  for  filing  Umbrella 
Service  Agreements  to  provide  Firm  and 
Non-Firm  Point-to-Point  Transmission 
Service  under  APS'  Open  Access 
Transmission  Tariff  writh  NP  Energy  bic 

A  copy  of  this  filing  has  been  served 
on  NP  Eneigy  Inc..  and  the  Arizona 
Corporation  Commission. 


Comment  date:  December  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Carolina  Power  ft  Light  Company 

(DockM  No.  ER98-e5 1-000) 

Take  notice  that  on  November  13, 
1997,  Carolina  Power  ft  Light  Company 
(CPftL).  tendered  for  filing  a  rate 
schedule  enabling  CPftL  to  make 
wholesale  sales  of  capacity  and  energy 
.  at  market-based  rates.  CPftL  requests  an 
efllBctive  date  sixty  days  fiom  the  date 
of  filing. 

Conunent  date:  December  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Puget  Sound  Energy,  Inc. 

(Docket  No.  ER98-652-000) 

Take  notice  that  on  November  13. 
1997,  Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
(Firm  Point-to-Point  Service  Agreement) 
and  a  Service  Agreement  for  Non-Finn 
Point-to-Point  Transmission  Service 
(Non-Firm  Point-to-Point  Service 
Agreement)  with  Aquila  Power 
Corporation  (Aquila).  as  Transmission 
Cummer.  A  copy  of  the  filing  was 
served  upon  Aquila. 

Comment  date:  December  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Puget  Sound  Energy,  Ina 

(Docket  No.  ER9»-653-000) 

Take  notice  that  on  November  13. 
1997,  Puget  Sound  Energy.  Inc..  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
(Firm  Point-to-Point  Service  Agreement) 
and  a  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
(Non-Firm  Point-to-Point  Service 
Agreement)  with  Cook  Inlet  Eneigy 
Supply,  LP  (QES),  as  Transmission 
Customer.  A  copy  of  the  filing  was 
served  upon  QES. 

Comment  date:  December  17. 1997,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Puget  Soimd  Energy,  Inc. 
(Dockat  Na  ERSS-454-OOOi 

Take  notice  that  on  November  13, 
1997,  Puget  Soimd  Energy,  Inc.,  as 
Transmission  Provider,  tendered  Cor 
filing  a  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
(Firm  Point-to-Point  Service  Agreemant) 
and  a  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
(Non-Firm  Point-to-Point  Service 
Agreement)  with  Cinergy  Services.  Inc. 
(Qneigy),  as  Transmission  Customer.  A 
copy  of  the  filing  was  served  upon 
Cineigy. 
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Conunent  date:  December  17. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Puget  Sound  Energy.  Inc. 
[Dockat  No.  ER98-655-000) 

Take  notice  that  on  November  13. 
1997.  Puget  Sound  Energy,  Inc.  as 
Transmission  Provider,  tendsred  for 
filing  a  Service  Agreement  fat  Firm 
Point-to-Point  Transmission  Service 
(Finn  Point-to-Point  Service  Agreement) 
and  a  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
(Non-Him  Point-to-Point  Service 
Agreement)  with  Delhi  Energy  Services. 
Inc.  (Delhi),  as  Transmission  Customer. 
A  copy  of  the  filing  was  served  upon 
Delhi. 

Commatt  date:  December  17. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  Old  of  this  notice. 

17.  Puget  Sotmd  Enetgy.  Inc. 
[Docket  No.  ER96-e56-000] 

Take  notice  that  on  November  13, 
1997.  Puget  Soimd  Eneigy.  Inc..  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
(Firm  Point-to-Point  Service  Agreement) 
and  a  Swvice  Agreement  for  Non-Finn 
Point-to-Point  Transmission  Service 
(Non-Firm  Point-to-Point  Service 
Agreement)  with  Vitol  Gas  ft  Electric 
LLC  (VGftE).  as  Transmission  Customer. 
A  copy  of  the  filing  was  served  upon 
VGftE. 

Comment  date:  I>ecember  17. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Puget  Sound  Energy.  Inc. 
(Docket  Na  ER98-e57-O00) 

Take  notice  that  on  November  13. 
1997,  Puget  Sound  Energy.  Inc..  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
(Firm  Point-to-Point  Service  Agreement) 
and  a  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
(Non-Firm  Point-to-Point  Service 
Agreement)  with  Western  Resources, 
Inc.  (WiBstem),  as  Transmission 
Customer.  A  copy  of  the  filing  %vas 
served  upon  Western. 

Comment  date:  Decembw  17, 1997,  in 
accordance  wnth  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER98-65&-000I 

Take  notice  that  on  November  13, 
1997,  Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendereid  for 
filing  a  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
(Firm  Point-to-Point  Service  Agreement) 
and  a  Service  Agreement  for  Non-Firm 


Point-to-Point  Transmission  Service 
(Non-Hrm  Point-to-Point  Service 
Agreement)  with  Williams  Eneigy 
Services  Compeny  (Williams),  as 
Transmission  Customer.  A  copy  of  the 
fifing  was  served  upon  ^^Hlliama. 

Comment  date:  December  17. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Paget  Sound  Eneigy,  Inc. 

(Dodcat  Ma  ER98-659-00D1 

Take  notice  that  on  November  13, 
1997,  Puget  Sound  Energy,  Inc.  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
(Firm  Point-to-Point  Service  Agreement) 
and  a  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
(Non-Firm  Point-to-Point  Service 
Agreement)  with  Edison  Source 
(Edison),  as  Transmission  Customer.  A 
copy  of  the  filing  was  served  upon 
Edison. 

Comment  date:  December  17. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Paget  Soond  Eneigy,  Inc 

(Docket  No.  ERg«-«60-000) 

Take  notice  that  on  November  13. 
1997.  Puget  Sound  Enorgy.  Inc.  as 
Transmission  Provider,  tenderml  for 
filing  a  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
(Firm  Point-to-Point  Service  Agreement) 
and  a  Service  Agreement  for  tion-Fiim 
Point-to-Point  Transmission  Service 
(Non-Firm  Point-to-Point  Service 
Agreement)  with  Public  Utility  District 
No.  1  of  Chelan  Coimty  (Chelan),  as 
Transmission  Customer.  A  copy  of  the 
filing  was  served  upon  Chelan. 

Comment  date:  December  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Pnget  Soond  Energy,  Inc. 

(Docket  No.  ER9»-661-000) 

TaicB  notice  that  on  November  13, 
1997,  Puget  Sound  Eneigy,  Inc..  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
(Firm  Point-to-Point  Service  Agreement) 
and  a  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
(Non-Firm  Point-to-Point  Service 
Agreement)  with  TransAlta  Eneigy 
Marketing  Corporation  (TransAlta),  as 
Transmission  Customer.  A  copy  of  the 
filing  was  soared  upon  TransAlta. 

Comment  date:  December  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motitw  to  intervene  or  protest  with  the 
Federal  Eneigy  Ragulatmy  Commiasion. 
888  First  Street.  N.E..  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  In 
determining  die  ^ipropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  die  proceedii^ 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisnCasMl. 
Secieluiy. 

(FR  Doc  97-32323  Hied  12-9^97;  8:45  am) 
coDtsnr-ei-p 


ENVIRONMENTAL  PftOTECTION 
AGENCY 

[PF-770;  FRL-S74»<ai 

NoliM  Of  nnng  of  •  PMdcMe  PMWon 

AQSCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  die 
docket  control  number  PF-770,  must  be 
received  on  or  before  January  9, 1998. 
ADDRESSES:  By  mail  submit  %vritten 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (7502C), 
Information  Resources  and  Services 
Division,  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  SL,  SW..  Washington.  DC  20460.  to 
person  bring  comments  to:  Rm.  1132. 
CM  *2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docketOepamail.epa.gov.  Follow  the 
instructions  imder  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  mnrlring  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
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(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Infonnation  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  In 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  writtan 
comments  will  be  available  for  public  • 
inspection  io  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Sheila  A.  Moats.  Regulatory 
Action  Leader.  Biqpesticidea  and 
Pollution  Prevention  Division  (7511W). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number 
Sth  floor  CS  «1,  2800  Crystal  Drive. 
Arlington.  VA  22202,  (703)  308-1259;  e- 
mail:  moats.sheila9epamail.epa.gov. 
aUPPlMBfTARY  MFORMATION:  EPA  has 
received  a  pesticide  petition  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Pood,  Drug,  and 
ComesUc  Act  (FFDCA),  21  U.S.C  346a. 
EPA  has  determined  that  this  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2):  however,  EPA  has  not  folly 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-770] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-aockBtCspainsil.eps.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  ac(»pted  on  disks  in 


WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  |PF-770|  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Librariea. 

UstofSub^acta 

Environmental  protection, 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  November  28. 1997. 

Director.  Biopestiddes  and  Pottution 
Awention  DiviMion.  Office  ofFetttcide 

Sammary  of  ^  Patitioa 

Petitioner  summary  of  the  pesticide 
petition  is  printed  befow  as  required  by 
section  408(d)(3)  of  the  FFDCA.  The 
summary  of  the  petition  was  prepared 
by  the  petitioner  and  represents  the 
view  of  the  petitioner.  EPA  is 
publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announoea  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  meaaurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

I P  BioRegnlaton  lac 

PP7G4892 

EPA  has  received  a  pesticide  petition 
(704892)  fitim  J  P  BioRegulators  Inc. 
1611  Maple  St.,  Middleton,  Wisconsin 
53562,  proposing  pursuant  to  section 
408(d)  of  the  Federal  Food.  Drug  and 
Cosmetic  Act.  21  U.S.C.  346a.  to  amend 
40  CFR  part  180  by  esUblishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  phospholipid 
in  or  on  grapes,  tomatoes,  apples,  pear, 
peaches,  nectarines,  citrus,  cranberries, 
and  strawberries.  Pursuant  to  section 
408(dM2)(A)(I)  of  the  FFDCA,  as 
amended,  J  P  BioRegulators  Inc.,  has 
submitted  the  following  summary  of 
information,  data,  and  arguments  in 
support  of  their  pesticide  petition.  This 
summary  was  prepared  by  J  P 
BioRegulators  Inc.,  and  EPA  has  not 
fully  evaluated  the  merits  of  the 
pwtition.  The  summary  may  have  been 
edited  by  EPA  if  the  terminology  used 
was  unclear,  the  sununary  contained 
extraneous  material,  or  the  summary 
was  not  clear  that  is  reflected  the 
conclusion  of  the  petitioner  and  not 
rilyEPA. 


A.  Propo&ed  U»e  Practicet 

An  experimental  use  permit  and 
temporary  tolerance  for  phospholipid  la 
being  proposed  for  the  following  sites: 
grapes,  tomatoes,  apples,  pear,  peaches, 
nectarines,  citrus,  cranberries  and 
strawbenies  in  Arizona,  California. 
Florida,  Massachusetts,  Michigan,  Ohio, 
Washington.  West  Virginia  and 
Wisconsin  on  a  total  (rf  570  acres/year 
for  a  3  year  period. 

Phospholipid  is  used  to  enhance  the 
ripening  and  shelf  life  of  fruits. 
Phospholipid  enhances  ethylene 
production  thus  stimulating  and 
promoting  ripening,  but  does  not 
enhance  respiration  so  that  fruit  stays 
firmer  and  has  a  longer  shelf  life. 

Phospholipid  is  sprayed  at  the  rata  of 
100-500  ppm  Lyso  PE 
(lysophosphatidylethanolamine,  a 
specific  type  of  phospholipid)  mixed  in 
water.  Application  rate  will  be  50-200 
gallons  per  acre.  Preharvest  applications 
are  made  May  through  October  and  post 
harvest  application  is  extended  into 
December.  Treatment  is  made  either  2 
weeks  prior  to  harvest  or  within  1-4 
weeks  after  harvest. 

B.  Product  Identity/Chemistry 

The  active  ingredient  is  phospholipid 
(Lyso  PE).  The  mwrhanUm  by  which 
phospholipid  enhances  ripening  is  as  a 
growth  regulator.  It  has  bean  observed 
empirically  that  phospholipid 
stimulatea  ethylene  production,  but  not 
respiration  of  plant  tissues  althou^  the 
exact  mechanism  is  not  fully 
understood.  Phospholipid  is  present  in 
all  cells  in  all  organisou.  It  is  part  of  cell 
membranes.  About  50%  of  the  cell 
membrane  is  composed  of  lipid  of 
which  the  major  constituent  is 
phospholipid.  Lyso-PE  (  a  specific 
member  of  the  phospholipid  group)  is 
present  in  high  quantities  in  food 
products  containing  egg  yolk  and  meat. 
In  dried  egg  yolk  Lyso-PE  constitutes 
2%  of  the  lipids  present.  Lyso-PE  is  also 
found  in  egg  solids,  cows  milk,  com 
grains,  com  starch,  oats  and  wheat 
which  are  exempted  &x>m  regulation 
under  section25(b)(2)  of  FIFRA. 

C  Toxicological  Profile 

Waivers  for  toxicology  studies  have 
been  requested  for  phospholipid. 
Phospholipid  is  a  fat  found  in  food 
consumed  by  humans,  animals,  and  .is 
non-toxic  to  humans  and  animals. 
Sufficient  data  exist  to  assess  the 
hazards  of  phospholipid  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(c)(2).  for  the 
exemptions  from  the  requirement  of  a 
tolerance.  The  exposures,  including 
dietary  exposure,  and  risks  associated 
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wdth  establishing  the  requested 
exemption  from  the  requirement  of  a 
tolerance  follows. 

Phospholipid  is  present  in  all  calls  in 
all  organisms.  It  is  part  of  the  cell 
membranes.  Lyso-FE  (a  specific 
phospholipid)  is  present  in  high 
quantities  in  food  products  containing 
egg  yolk  and  meat.  In  dried  egg  yolk,  the 
Lyso-PE  constitutea^%  of  the  bt 
present.  Egg  solids  are  widely  used  in 
food  products.  In  the  USA.  about  18 
billion  eggs  are  broken  per  year  to 
produce  egg  white  and  egg  solids^ 
Because  of  this  all  acute  toxicity, 
genotoxicity,  and  subchronic  toxicity 
studies  normally  required  for 
biochemical  pesticides  are  waived. 

D.  Aggregate  Exposure 

Phospholipid  is  present  in  all  cells  in 
all  organisms.  It  is  a  part  of  the  cell 
membrane.  Phospholipid  is  present  in 
high  quantities  in  food  products 
contacting  egg  yolk  and  meat 

1.  Dietary  exposure — food.  It  is 
anticipated  that  residues  of 
phospholipid  will  be  negligible  in 
treated  raw  agricultural  commodities. 
Due  to  the  products  lack  of  mammalian 
toxicity,  any  exposure  if  it  occurred  will 
not  be  harmful  to  humans.  It  is  niot 
anticipated  that  residues  of 
phospholipid  will  occur  in  drinking 
water. 

2.  Non-dietary  expoeure,  non- 
occupational exposure.  Increased  non- 
dietairy  exposure  of  phospholipid  via 
lawn  care,  topical  insect  repellents,  etc.. 
is  not  applicable  to  this  EUP 
application. 

E.  Cumulative  Exposure 

There  is  no  anticipated  potential  for 
cumulative  effects  of  phospholipid 
since  it  does  not  have  a  mode  of 
toxicity. 

F.  Endocrine  Disruptors 

J  P  Bioregulatora  Inc..  has  no 
information  to  suggest  that 
phospholipid  will  adversely  afiiact  the 
immune  or  endocrine  Systems. 

G.  Safety  Considerations 

The  lack  of  toxicity  of  phospholipid  is 
demonstrated  by  the  above  summary. 
Based  on  this  information,  the  aggregate 
exposure  to  phospholipid  over  a 
lifetime  should  not  pose  appreciable 
risks  to  human  health.  There  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
phospholipid  residues.  Exempting 
phospholipid  from  the  requirement  of  a 
temporay  tolerance  should  be 
considwed  safe  and  pose  insignificant 
risL 


^g  solids  are  widely  used  in  food 
products.  In  dried  egg  yolk,  2%  of  the 
lipids  are  Lyso-PE.  Egg  yolks  are  used  in 
a  variety  of  foods  including  baby  food 
and  inbnt  form(da.  Lyso-PE  is  also 
present  in  human  breast  milk.  There  is 
a  reasonable  certainty  that  no  harm  will 
result  to  in&nts  and  children  from 
aggregate  exposure  to  phospholipid 
residues. 

H.  Analytical  method 

An  analytical  method  for  residiies  is 
not  applicable  as  this  proposes  an 
exemption  from  the  requirement  of  a 
tolerance. 

/.  Existing  Tolerances 

No  tolerances  or  exemptions  from  the 
requirement  of  tolerance  have  been 
established  or  applied  for  domestically 
or  internationally  other  than  subject 
petition. 

(FR  Doc  97-32183  Filed  12-9-97;  SMS  am] 
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FEDERAL  BIERQENCY 
MANAQEMENT  AGENCY 

OpM  MMllng.  Technical  Mapping 
Advisory  CounoU 

AOBICV:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  meeting. 


:  In  accordance  with  section 
10(aM2)  of  the  Federal  Advisory 
Committee  Act,  5  App.  1,  the  Federal 
Emergency  Management  Agency  gives 
notice  that  the  foUowing  meeting  will  be 
held: 

NAME:  Technical  Mapping  Advisory 
Council. 

DATES  OF  MEETMQ:  December  11  and  12, 
1997. 

PLACES:  The  meeting  will  be  held  at  the 
Thunderbird  Motel,  2201  E.  78th  St. 
Bloomington,  MN. 

TIMES:  8  a.m.  to  6.  p.m.  on  Thursday  and 
8  a.m.  to  4  p.m.  on  Friday. 

PPROPOSED  AGENDA:  Discussion  of  1997 
Aimual  Report 

STATUS:  This  meeting  is  open  to  the 
public. 

FOR  FURTHER  MFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Federal 
Emergency  Management  Agency,  500  C 
Street  SW..  room  421,  Washington,  DC 
20472;  telephone  (202)  646-2756  or  by 
fruc  (202)  646-4596. 
SUPPI.EMENTARY  INFORMATION: 
Publication  of  this  notice  does  not  give 
a  15  day  advance  notice  of  the  meeting 
as  required  by  General  Services 
Administration  regulations.  This  shorter 


notice  period  resulted  frxMn 
reassignment  of  Agency  stafil 

Dated:  Oecendwr  8, 1997. 
KadMelJ.ArBalraeg, 
Associate  Director  for  kfitigatioa. 
(FR  Doc  97-32444  Filed  12-»47: 8.-4S  anj 
■UMQ  oooc  •ns-e4-H 


FEDERAL  MARITIME  COMMISSION 
Ocean  FfalgM  Fonwardw  UCanav 


The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  foUowing 
freight  forwarder  licenses  have  been 
revoked  punuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C  app. 
1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  ocean  freifpit  forwarders,  effective  on 
the  corresponding  revocation  dates 
shown  below: 

License  Number:  208. 

Name:  Albert  M.  Ruiz,  d/h/a  York 
International  Co. 

Address:  33  West  46th  street.  Room 
902,  New  York.  NY  10036 

Date  Revoked:  August  21. 1997. 

Reason:  Failed  to  mnintaii^ «  valid 
surety  bond. 

Uoatse  Number:  3695. 

Name:  Cargo  Services  International, 
Inc. 

Address:  5190  N.W.  167th  Street. 
Miami.  FI.  33014 

Date  Revoked:  October  7, 1997. 

Reason:  Failed  to  nmiTitain  «  valid 
surety  bond. 

License  Number:  1096. 

Name:  Foreign  Forwarding,  Inc. 

Address:  10300  West  Hampton 
Avenue,  Milwaukee,  WI 53225-4099 

Date  Revoked:  September  8, 1997. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  1468. 

Name:  Metro  Worldwide  Shipping 
Inc. 

Address.l47-20  181st  Street. 
Jamaica,  NY  11413 

Date  Revoked:  August  29, 1997. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  3449. 

Name:  The  Echlin  Seles  Company 

Address:  100  Double  Beach  Road. 
Branford.  CT  06405 

Date  Revoked:  September  9, 1997. 

Reason:  Surrendered  license 
voluntarily. 
Bryant  L.  VanBrakri, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

(FR  Doc.  97-32228  Filed  12-9-97;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Agency  HifuiiiMlloii  Collection 
Acthfltlee:  Proposed  Collection; 
ConMnont  RoQueet 

AOaiCV:  Board  of  Goveraon  of  the 
Federal  Reserve  System. 
action:  Notice. 

Beckgnmad: 

On  June  15,  1964,  die  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act.  as  per  5  CFR  1320.16,  to 
approve  of  and  assign  OMB  control 
numbers  to  collection  of  inCarmetion 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  under 
conditions  set  forth  in  5  CFR  1320 
Appendix  A.I.  The  Federal  Reserve  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  reviaed.  or  implemented 
on  or  after  October  1, 1995.  unless  it 
displays  a  currentiy  valid  OMB  control 
number.  Board^pproved  collections  of 
information  will  be  incorporated  into 
the  official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  OMB  83-1  and  supporting 
statement  and  the  approved  coUectitm 
of  informaticm  instrument  will  be 
placed  into  OMB's  public  docket  files. 
The  following  information  collections, 
which  are  being  handled  under  this 
delegated  authority,  have  received 
initial  Board  approval  and  are  hereby 
published  for  comment  At  the  end  of 
the  comment  period,  the  propoaed 
information  collections,  along  with  an 
analysis  of  comments  and 
recommendations  rsceived.  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  Whether  the  proposed  collections 
of  information  are  necessary  for  the 
proper  performance  of  the  Federal 
Reserve's  functions:  including  whether 
the  information  has  practical  utility; 

b.  The  accuracy  of  the  Federal 
Reserve's  estimates  of  the  burden  of  the 
proposed  information  collections, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  Ways  to  enhance  the  quality. 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


DATES:  Comments  must  be  submitted  on 
or  before  February  9.  1998. 
A00MCS6CS:  Comments,  which  should 
refsr  to  the  OMB  control  number  or 
agency  form  number,  should  be 
addressed  to  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Stieeta,  N.W..  Washington.  DC  20551,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  pjn.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street.  N.W.  rjimmwnta  received  may 
be  inspected  Ln  room  M-P-500  between 
9:00  aJB.  and  5:00  p.m.,  exoept  as 
provided  in  section  261.8  of  tne  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  281.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3208. 
Washington,  DC  20503. 
ran  RJIVTMCII  MPOMMTION  OOtfTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  pubUc  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whoae 
name  appears  below. 

Mary  M.  McLaughlin.  Chiet  Financial 
Reports  Section  (202-452-3829). 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins 
(202-452-3544).  Boerd  of  Governors  of 
the  Federal  Reserve  System. 
Weshington.  DC  20551. 

Proposal  to  approve  imder  OMB 
delegated  authority  the  extension  for 
three  years,  without  revision,  of  the 
following  report: 

1 .  Report  title:  Transfar  Agent 
Registration  and  Amendment  Form 
Agency  form  number.  FR  TA-1 
OMB  control  number.  7100-0090 
Frequency,  on  occasion 
Reporterr.  State  member  banks  and  their 
subsidiaries,  bank  holding  companies, 
and  certain  nondeposit  trust  company 
subsidiaries  of  bank  holding  companies 
who  are,  or  wish  to  register  as.  transfer 
agents 

Annual  reporting  hourr.  28 
EMtimated  average  htwrs  per  reaponee: 
1.25  (registrations);  0.17  (amendments) 
Number  of  respondents  41 
Small  businesses  are  not  afibcted. 


General  deacripUon  of  report  This 
information  collection  is  mandatory 
(sections  17A(c).  17(a),  and  23(a)  of  the 
Securities  Exchange  Act,  as  amended 
(15  use  §878q-l(c)(l)  and  (2).  78q(aX3). 
and  78w(aKl))  and  is  not  given 
confidential  treatment. 

'  Abstract.  The  Securities  Exchange  Act 
requires  any  person  acting  as  a  transfer 
agent  to  register  and'to  amend 
raq^tration  information  as  it  changes. 
State  member  banks  and  their 
subsidiaries,  bank  holding  companies, 
and  certain  nondeposit  trust  company 
subsidiaries  of  bank  holding  companies 
register  writh  the  Federal  Rnerve  by 
submitting  F(wm  TA-1.  The  information 
collected  includes  the  company  name, 
all  business  addresaes,  and  several 
qnestions  about  the  registrant's 
proposed  activities  ss  a  transfsr  aganL 
The  Federal  Reserve  uses  the 
information,  which  is  available  to  the 
public  upon  request,  to  act  upon 
rsgistratfon  applications  and  to  aid  in 
performing  supervisory  duties. 

Proposal  to  approve  under  OMB 
delegated  authority  the  implementation 
of  the  following  report 

1.  Report  titie:  1998  Survey  of 
Consumer  Finance 

Agency  form  number.  FR  3059 

C^flB  control  number.  7100-0287 

Frequancy.  One-time  survey 

RepoiterK  U.S.  families 

Annual  reporting  hour*:  6,900 

EiUmated  average  hourg  per  response: 
1.5 

Number  of  respondents.  4.600 

Small  businesses  are  not  affscted. 

General  description  of  report.  This 
information  collection  is  voluntary  (12 
U.S.C  §§  225a,  1821,  1828(c).  1842.  and 
1843)  and  is  given  confidential 
(5  U.S.C  552(bX6)). 


Abstract.  The  1998  Survey  of 
Consumer  Finances  would  be  the  sixth 
triennial  Survey  of  Consumer  Finanoe 
since  1983,  the  beginning  of  the  current 
series.  This  survey  is  the  only  source  of 
representative  information  on  the 
structure  of  U.S.  fismilies'  finances.  The 
proposed  survey,  to  be  conducted 
twtween  June  and  December  1998. 
would  collect  data  on  the  assets,  debts, 
income,  work  history,  pension  rights, 
use  of  financial  services,  end  attitudes 
of  a  sample  of  U.S.  families. 

Board  of  Govothots  of  the  Fedmal  Raaorvs 
System.  Dacmnber  4. 1097. 
UVUUaa  W.  Wlka. 
SscraCory  o/t/ie  0oarrf. 
(FR  Doc  97-32218  Filed  12-9-97:  BAi  am) 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  NoUcee; 
Acquiaitlona  of  Sharee  of  Bank*  or 
Bank  Holding  Companiee 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(jM7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  24. 1997. 

A.  Federal  Eaaarva  Bank  of 
Kirhmond  (A.  Linwood  Giii  m. 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Arthur  L.  Walters,  Arlington. 
Virginia:  to  retain  voting  shares  of 
Virginia  Commerce  Baid:.  Arlington. 
Virginia. 

B.  Federal  Resanre  Bank  of  St  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St  Louis.  Missouri  63102- 
2034: 

1.  Patricia  Rhodes  Trickey,  Cape 
Girardeau,  Missouri;  Teresa  Rosette 
Maurer,  Cape  Girardeau,  Missouri;  Caiia 
Jeanne  Millham,  Jackson.  Missoim; 
Mary  Suzanne  Vickery.  Cape  Girardeau, 
Missouri;  Bonnie  Rhodes  Poythress. 
Jackson.  Missouri;  Gloria  Elaine 
Beussink.  Jackson,  Missouri;  and 
Frances  Eugene  Rhodes,  Cape 
Girardeau,  Missouri,  all  acting  in 
concert;  to  acquire  voting  shares  of 
Reliable  Community  Bancshares,  Inc.. 
Perryville.  Missouri,  and  thereby 
acquire  Bank  of  Missouri,  Perryville, 
Missouri. 

Board  of  Coveraors  of  the  Federal  Reserve 
System.  December  4. 1997. 
wmiamW.MHlas, 
Secretary  of  the  Board. 
(FR  Doc.  97-32221  Filed  12-9-87;  8:45  am| 
BNJJNQ  OOOC  at1fr>01-F 


FEDERAL  RESERVE  SYSTEM 

Fonnatlona  of,  Acquiaitiona  by,  and 
Margew  of  Bank  Holding  Companiea 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 


Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulation^  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  benk  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspecticm  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
die  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  aoiuisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  writh  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reeerve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  2, 
1908. 


A.  Federal  Fesniiii  Bank  of  Chicago 

(Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1413: 

1.  Central  Illinois  Bancorp,  Inc., 
Sidney,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  CIB  Bank  (in 
organization),  Indianapolis,  Indiana. 

Board  of  Govemon  of  the  Federal  Reserve 
System,  December  4, 1997. 

William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  97-32219  Filed  12-9-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Fonnatlona  of,  Acquiaitiona  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Com]}any 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  R^ulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 


owned  by  the  benk  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
vmting  on  tbe  standards  enumerated  in 
die  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  «!■«« 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  U^ted  States. 

Unless  otherwise  noted,  comments 
regardingeach  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  5. 
1998. 

A.  Federal  Baaiiiii]  Baak  of  Adeata 
(Lois  Berthaume.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta.  Georgia 
30303-2713: 

1.  Reffons  Financial  Corporation, 
Birmingham,  Alabama;  to  merge  with 
GreenvUle  Financial  Corf>oration, 
(keenville.  South  Carolina,  and  theraby 
indirectly  acquire  Greenville  National 
Bank.  Greenville,  South  Carolina. 

B.  Federal  Reserve  Beak  (rfChic^e 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

I.  Paramount  Bancorp,  Inc.,  Bingham 
Fanns,  Michigan;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Paramount  Bank  (in  organization), 
Bingham  Farms.  Michigan. 

Board  of  Coveraore  of  the  Federal  Reserve 
Sjrstem,  December  5, 1997. 

JsnaifcrMohmB. 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-3Z341  Piled  12-9-97;  B:45  am) 

aauNQ  OOOC  an»-oi-s 


FEDERAL  RESEfWE  SYSTEM 

Notice  of  Propoeaia  to  Engage  In 
Permlsaible  Nonbanking  Activitiea  or 
to  Acquire  Companiea  that  are 
Engaged  in  Permiaaibie  Nonbanking 
Acttvltiee 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
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directly  or  through  a  subsidiary  or  odwr 
company,  in  a  nonbanidng  activity  that 
is  listed  in  §  22S.28  of  Reguladon  Y  (12 
CFR  225.28)  or  diat  die  Board  has 
determined  by  Order  to  be  cloeely 
related  to  baiddng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  actiTities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  interested  persons  may 
express  their  views  in  «vriting  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHCAct 

Unless  othftrwise  noted,  comments 
n§wding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  I>ecember  24. 1907. 


A.  Federal  Reeenrs  Bask  of  Atlanta 

(Lois  Berthaume,  Vice  Preefdent)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303-2713: 

2.  Regions  Financial  Corpomti<mt 
Montgomery,  Alabama:  to  acquire 
FALFED,  Inc.,  and  thereby  indirectly 
Palmetto  Federal  Savings  Bank  of  South 
Carolina,  both  of  Aiken,  South  Carolina, 
and  thereby  engage  in  operating  a 
savings  association,  pursuant  to  § 
225.28(bM4)(U)  of  the  Board's  Reguladon 
Y.  Comments  regarding  this  application 
must  be  received  by  January  2.  1998. 

B.  Federal  Raaerve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  025  Grand  Avenue.  Kansas 
aty.  Missouri  64108-0001: 

1.  Stockmens  Financial  Corporation, 
RushviUe,  Nebraska;  to  acquire 
Electronic  Commerce  Management 
Group,  LLC,  Greenwood,  Colorado  (a 
joint  venture),  and  thereby  engage  in 
leasing  personal  or  real  property, 
pursuant  to  §  225.28(b)(3)  of  the  Board's 
Regulation  Y;  management  consulting 
services,  pursuant  to  §  225.28(bK0)  of 
the  Board's  Regulation  Y;  and  data 
processing  activities,  pursuant  to  § 
22S.28(bHl4)  of  the  Board's  Regulation 
Y. 

Board  of  Govemots  of  the  Federal  Rseerve 
Syitem,  December  4, 1007. 
WUUmh  W.  WUss. 
Secretaiy  of  the  Board. 
(PR  Doc  07-32220  Filed  12-0-07;  8:45  am) 
loooc  tti».ei-r 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Propoato  to  Engago  In 
PermiMlblo  Nonabnkino  ActlvttiM  or 
to  Acquire  Companioo  thai  an 
Engagod  In  Pormlastt)!*  NontMnkIng 
Activttioo!  Correction 

This  notice  conecta  a  notice  (FR  Doc. 
07-31467)  published  on  page  63717  of 
the  issue  for  Tuesday.  December  2, 
1997. 

Under  the  Federal  Reserve  Bank  of 
New  York  heeding,  the  entry  for  Cedit 
Commerical  De  Franca,  S.A..  Puis. 
France,  is  revised  to  read  as  follovrs: 

A.  Federal  Reaerre  Beak  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045-0001: 

1.  Credit  Commercial  DeTrance,  S.A., 
Paris.  France:  to  engage  de  novo  through 
its  subsidiary  International  Finance 
Corporation,  New  York,  New  York,  and 
thereby  engage  in  extending  credit  and 
servicing  loans,  pursuant  to  $ 
225.28(bXl)  of  the  Board's  Regulation  Y; 
activities  related  to  extending  credit, 
pursuant  to  §  225.28(b)(2)  of  the  Board's 
Regulation  Y;  financial  and  investment 
advisory  activities,  pursuant  to  § 
225.28(bM6)  of  the  Board's  Regulation  Y; 
agency  transactional  services  for 
customer  investments,  pursuant  to  $ 
225.28(bH7)  of  the  Board's  Regulation  Y; 
and  investment  transactions  as 
principal,  pursuant  to  §  225.28(b)(8)  of 
the  Board's  Regulation  Y. 

Conunents  on  this  application  must 
be  received  by  December  15,  1907. 

Board  of  Governors  of  tlie  Federal  Rseerve 
Syttem,  December  5. 1007. 

Jennifcr ).  Johnaoa, 

Deputy  Secretary  of  the  Board. 

(FR  Doc  97-32339  Filed  12-0-07;  8:45  am] 

saiMQ  oooa  ati»-»i-r 


FEDERAL  RESERVE  SYSTEM 

Notico  of  Propo— 1«  to  Engag*  In 
Parmteslblo  Nonbanking  ActMtioa  or 
to  Acqulra  Companiaa  ttwt  aro 
Engaged  In  Parmissil}!*  Nonbanking 
ActivnMa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
■Mets  of  a  company  that  engages  either 
directiy  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 


benk  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  26. 1997. 

A.  Federal  Reeerre  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105-1521: 

1.  Fulton  Financial  Corporation, 
Lancastn.  Pennsylvania:  to  acquire 
Keystone  Heritage  Group.  Inc.  Lebanon. 
Pennsylvania,  and  thereoy  indrectiy 
acquire  Keystone  Heritage  Life  * 

Insiirance  Company,  Lebanon, 
Pennsylvania,  and  thereby  engage  in 
insurance  agency  activities,  pursuant  to 
S  225.28(b)(ll)  of  the  Board's 
Regulation  Y. 

Board  of  Govaniors  of  the  Federal  Reserve 
System.  December  5. 1007. 

jmnitar  J.  lolmaaa,     - 

Deputy  Secretary  of  the  Board. 
(FR  Doc  97-32340  Filed  12-0-07;  8:46  am] 
coot  atifr-St-F 


FEDERAL  RESERVE  SERVICE 
Sunahina  Act  Maating 

AOatCV  HOUMNQ  THE  MOTMO:  Board  of 
Governors  of  the  Federal  Reserve 
System 

Tac  AND  DATE:  12:00  noon.  Monday, 
December  15. 1997. 
place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
StieeU.  N.W.,  Washington.  D.C  20551. 

STATUS:  Cosed. 

MATTERS  TO  BE  CONSIDEREO: 

1.  Proposed  1998  Federal  Reserve 
Board  officer  salary  structure  and  merit 
program. 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salaiy  actions) 
involving  individtud  Federal  Reserve 
System  employees. 

3.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  RM  MORE  MPORMATION: 
Joseph  R.  Coyne.  Assistant  to  the  Board; 
202-452-3204. 
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StlPFLEMBfTARY  MFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http-Jf 
www.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indir^te* 
procedural  and  other  information  about 
the  meeting. 

Dated:  December  5. 1907.  ' 

Vniham  W.  Wiles. 
Secretaiy  of  tite  Board. 
(FR  Doc  97-32394  Piled  12-S^7;  4:27  pm| 
I  OOOE  stM-ei-r 


OB>ARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agancy  For  HaaNh  Car*  Policy  And 


Conlfad  Ravlaw  Mealing 

In  accordance  with  Section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.Q  Appendix  2),  the  Agency  for 
Health  Care  Policy  and  Reseaich 
(AHCPR)  announces  the  following 
technical  review  committee  to  meet 
during  the  month  of  December  1997: 

Afame;  Technical  Review  Committee  for 
the  AHCPR  User  Liaison  Pragram 
Diaeemiaation  Support  Contracts. 

Date  and  Time:  December  17-18. 1007. 
OHW  a.m.-S:00  p.m. 

Ploce:  Agency  Cor  Health  Care  Policy  and 
Research,  Executive  Office  Building,  etfa 
Floor  (East  Wii^  ConfiBrance  Rooms.  Room 
2  on  DwrwmheT  17;  Room  1  on  ntifmmh^  m, 
2101  East  Jeflanon  Street.  Rockville.  MD 
20652. 

This  meeting  %inll  be  closed  to  tlie  public 

Putpose:  The  Technical  Review 
Committee's  charge  is  to  provide,  on  behalf 
of  the  AHCPR  ContracU  Review  Committee, 
reocwnmendations  to  tlie  Administrator, 
AHCPR.  ragirrting  the  technical  merit  of 
contract  {Roposals  submitted  in  rs^mnse  to 
a  specific  Request  for  Proposals  for  the  User 
U^son  Program  (ULP)  Dissemination 
Support  contracts. 

The  purpose  of  these  contracts  is  to 
provide  for  tlie  timely  and  efbctive 
transmission  of  relevant  health  services 
leeearch  findings  and  related  descriptive  and 
programmatic  information  to  a  broad 
spectrum  of  selected  public  and  private  users 
of  health  services  research  to  assist  them  in 
managing  more  etbctively  the  problems  and 
issues  tliat  confront  them  with  rsspect  to  the 
design,  delivery,  quality,  evaluatim.  and 
financing  of  health  services.  In  perfacmance 
of  these  contracts,  the  contractors  shall  plan, 
develop,  and  conduct  workshops,  seminars, 
and  meetings  and  prepare  research  syntheses, 
background  papers,  or  technical  assistance 
doniments  on  health  policy  issues  for 


selected  target  audiences.  The  target 
audiences  of  users  of  health  senrioes  research 
include  state  and  local  officials;  health  care 
consumers,  purchasers,  plans,  practitioners, 
and  policymakers  (including  Federal 
executive  branch  officiab).  bi  planning  and 
conducting  workshops,  the  contractors  will 
be  responsible  for  not  only  conducting 
comprehensive  and  objective  assessments  of 
relevant  information,  but  also  for  effectively 
presenting  such  information  in  a  manner 
which  is  tailored  to  the  particular  needs  of 
the  selected  target  audience(s). 

Agenda:  The  Committee  meetii^  will  be 
devoted  entirely  to  the  technical  review  and 
evaluation  of  contract  proposals  submitted  in 


meeting  will  not  be  open  to  the  public  This 
action  is  necessary  to  protect  the  free  and  hill 
exchange  of  views  in  the  contract  evaluation 
process  and  aafiBguard  confidential 
proprietary  information,  and  personal 
information  concerning  individuals 
associated  %nth  the  proposals  that  may  be 
discussed  during  the  meeting.  This  action  is 
taken  in  accordance  with  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  5  U.S.C, 
Appendix  2,  5  U.S.C.  S52b(cM6),  41  CFR 
Sw^on  101-6.1023  and  Department 
procurement  regulations.  48  CFR  section 
315.604(d). 

Anyone  wishing  to  obtain  infannaticm 
ragarding  this  meeting  should  contact  Marda 
dark.  User  Liaison  Program.  Center  for 
Ifaahh  inthfmaHftn  rMisniii'Mfi'Mi.  Agtncy 
far  Health  Can  PoUcy  and  Reeaarch.  2101 
East  JeOenoa  Street,  Suite  401.  Rockville. 
Maryland  20852.  301/504-6668. 

Dated:  December  3. 1007. 
Jnhn  M  risniilisig. 
Adminigtrator. 
(FR  Doc  97-32281  Hied  12-»-a7;  6:45  anj 
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DEPARTIiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmMalralion 

Adviaory  Commitloa;  Sdanca  Board  to 
ttia  Food  and  Drug  AdrnMatraUon; 
FonwaBon  of  a  SubcommHtoa 

AOENCV:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
formation  of  a  subcommittee  of  the 
Science  Board  to  the  Food  and  Drug 
Administration  (Science  Boerd).  The 
subcommittee  entitled  "Subcommittee 
for  Center  for  Biologies  Evaluation  and 
Research  Revie«v"  has  been  established 
to  address  scientific  issues  related  to  the 
reseerch  programs  conducted  by  the 
FDA's  Canter  for  Biologies  Evaliutitm 
and  Research.  The  subcommittee's 
findings  will  be  presented  to  the 


Science  Board  for  fuU  public  discussion 
at  a  future  meeting. 
FOR  FURTMER  MPORMATION  CONTACT: 
Susan  K.  Meedowrs,  Office  of  Seienoe 
(HF-32),  Food  and  Drug 
Administration,  5600  Fishos  Lane. 
Rockville.  MD  20857,  301-627-3340. 
SUPFLEMBITARr  MPORMATION:  FDA  is 
announcing  the  formation  of  a 
subcommittee  of  the  Science  Board. 
This  subcommittee  has  been  established 
to  address  issues  related  to  the  scientific 
quality,  mission  relevance,  and 
scientific  management  and  leadership  of 
the  research  programs  eondocted  by 
FDA's  Center  for  Biologies  Evaluation 
and  Reseerch.  The  subcommittee  will 
hold  its  meetings)  over  the  next  3  to  4 
months  to  collect  information  on 
biologies  research  progranu.  to  conduct 
an  external  peer  review  of  biologies 
research  for  quality  and  relevance,  and 
to  assess  an  annunl  programmatic 
prioritization  model.  The 
subcommittee's  finHing»  will  be 
presented  to  the  Science  Board  fat  full 
public  discussion  at  a  future  meeting 
that  will  be  announced  in  the  Fodar^ 
Bsgjstw  prior  to  the  meeting.  This 
notice  is  issued  imder  the  Federal 
Advisory  Committee  Act  of  October  6, 
1972  (Pub.  L.  92-463  (5  U.S.C  app.  2)). 

Dated:  December  4, 1997. 
MickaalA.; 


Deputy  ComautMkmerfor  Operationt. 
(FR  Doc  97-32275  Filed  12-9-97;  8:4S  am) 
4ias-ei-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdminialiaUuii 


Adviaory  Commmaa;  Sdanca  Board  to 
the  Fbod  and  Drug  AdmMalralloii; 

FormaUon  of  a  SubconMidttoe 

AOBCV:  Food  and  Drug  Administzation, 
HHS. 

ACTION:  Notice. 


':  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
formation  of  a  subcommittee  of  the 
Science  Board  to  the  Food  and  Dn^ 
Administration  (Science  Board).  The 
subcommittee  entitied  "Board  of 
Scientific  Counselors"  has  been 
established  to  address  scientific  issues 
related  to  the  research  programs 
conducted  by  the  Food  and  Drug 
Administration.  The  subconunittee's 
findings  will  be  presented  to  the 
Science  Board  for  frUl  piuhlic  discussion 
at  future  meetings. 

FOR  FURTHER  MFORMATION  CONTACT: 
Susan  K.  Meadows.  Office  of  Science 
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(HF-32).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD.  20857.  301-827-3340. 
8UPPLEMEHTARY  MFORMATION:  FDA  is 
announcing  the  formation  of  a 
subcommittee  of  the  Science  Board.  The 
subcommittee  has  been  actabHshed  to 
addraaa  issues  related  to  thf  sciendfic 
quality,  mission  relevance,  and 
scientific  management  and  leadership  of 
research  programs  conducted  by  FDA. 
The  subcommittee  will  meet  several 
times  over  the  next  2  years  to  collect 
and  review  information  on  FDA's 
scientiHc  research  programs  and  to 
discuss  a  validated  process  for  a 
coordinated,  external,  sciendfic  peer 
review  of  the  agency's  research 
programs.  The  subcommittee's  findings 
will  be  presented  to  the  Science  Board 
for  full  public  discussion  at  future 
meetings  that  will  be  announced  in  the 
Federal  Register  prior  to  the  meetings. 
This  notice  is  issued  under  the  Federal 
Advisory  Conunittee  Act  of  October  6, 
1972  (Pub.  L.  92-463  (5  U.S.C  app.2)). 

Datfld:  December  4, 1907. 
Mtch— I  A.  Frtodi— «. 
Deputy  Commitaioner  for  Operations. 
IFR  Doc.  97-32278  Filed  12-9-97;  8:45  un] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97F-0604] 

TfM  Qoodyaar  TIra  and  Rubbar  Co.; 
Rling  of  Food  Addlthra  PaWon 

AOCNCV:  Food  and  Drug  Administration, 
HHS.  ' 


action:  Notice.  ^  v 

'  I.  .>     '  '  ' 
SUMMAMY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Goodyear  Tire  and  Rubber  Co. 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  expanded  safe  use  of 
butylated  reaction  product  of  p-cresoi 
and  dicyclopentadiene  for  use  as  an 
antioxidant  in  acrylonitrile/butadiene/ 
styrene  copolymers  in  contact  with 
food. 

FOR  Rifm«R  MFOmUTION  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
205),  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204. 
202-418-3086. 

SUPPlfMCNTARY  MFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
noticeis  given  that  a  food  additive 
petition  (FAP  8B4561)  has  been  filed  by 


The  Goodyear  Tire  and  Rubber  Co..  c/ 
o  Keller  and  Heckman  LLP.  1001  G  St. 
NW.,  suite  500  West.  Washington,  DC 
20001.  The  petition  proposes  to  amend 
the  food  additive  regulations  in 
§  178.2010  Antioxidants  and/or 
stabilizen  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  expanded 
safe  use  of  butylated  reaction  product  of 
p-cresol  and  dicyclopentadiene  for  use 
as  an  antioxidant  in  acrylonitrile/ 
butadiene/styrene  copolymers  in 
contact  with  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  tiiat  this  action  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  December  2, 1997. 
Alan  M.  RuUs. 

Director,  Office  ofPremarkei  Approval, 
Canter  for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc  97-32358  FUmI  12-9-97;  8:45  am] 
COOK  41S».«t-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Food  and  Drug  Admlnlstratton 
[DoGkalNo.»7M-0601] 

Attttttat  L^ioraloriaa:  Pramwfeal 
Approval  of  IMx®  PSA  and  AxSYM® 
PSA  Assays 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  supplemental 
application  by  Abbott  Laboratoriea, 
Diagnostics  Div..  Abbott  Park,  IL.  for 
premarket  approval,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  die  IMx«>  FSA  and  AxSYM«  PSA 
assay.  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  August  7. 1997,  of 
the  approval  of  the  supplemental 
application. 

DATES:  Petitions  for  administrative 
review  by  |anuary  9.  1998. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safsty  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville.  MD 
20857. 

FOR  FURTHER  SIFORMATION  CONTACT: 
Peter  E.  Maxim,  Center  for  Devices  and 


Radiological  Healtii  (HFZ-440),  Food 
and  Drue  Administration,  2098  Gaither 
Rd.,  Rockville,  MD  20850,  301-594- 
1293. 

SUPPLEMBfTARY  INFORMATION:  On 
November  2, 1994,  Abbott  Laboratories, 
Diagnostics  Div..  Abbott  Park,  IL  60064, 
submitted  to  CDRH  a  supplemental 
application  for  premarket  approval  of 
IMx®  PSA  and  AxSYM®  FSA  assays. 
The  devices  are  microparticle  enzyme 
inununoassays  (MEIA)  for  the 
quantitative  measurement  of  Prostate 
Specific  Antigen  (PSA)  in  human  serum 
as  an  aid  in  the  detection  of  prostate 
cancer  when  used  in  conjunction  with 
digital  rectal  exam  (DRE)  ip  men  aged 
50  years  or  older.  Prostatic  biopsy  is 
required  for  diagnosis  of  cancer. 

m  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  Immunology 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  adviaory 
committee,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  August  7, 1997,  CDRH  approved 
the  supplemental  application  by  a  letter 
to  the  applicant  from  the  Deputy 
Director  of  Clinical  and  Review  Policy. 
OfBce  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
rimve)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  wiUt  the  name  of  the 
device  and  the  dbcket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(dN3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
section  515(g)  of  the  act,  for 
administrative  review  of  CDRlTs 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  21  CFR  part  12  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
21  CFR  10.33(b).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  dsta  and 
information  shonving  that  there  is  a 
genuine  and  substantial  issue  of 
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material  Cact  for  resolution  through 
administrative  review.  After  reviewing 
the  petttion.  FDA  will  decide  whetbn  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  KagialBr.  If  FDA  granto  die 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may,  at  any  time  on  or 
before  January  9, 1998,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  niunber  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d). 
360)(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redeiegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  31, 1997: 
Joaapb  A.  iMvltl, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Badiological  Health. 
(FR  Doc.  97-32216  Filed  12-9-97;  8:45  am] 
■axaio  COOK  ««a»^-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HoaNh  Cars  Financing  Administration 
[Document  Menlffler  HCFA-3201 

Agancy  Information  Coflaction 
Acthfltiaa:  Propoaad  CoNaction: 
Commant  Raquaat 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  HealUi  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment 
Interested  persons  are  invited  to  send 
comments  r^arding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  the 
necessity  and  utility  of  the  proposed 
infonnation  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 


be  collected:  and  (4)  the  uae  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collecticm 
burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previotisly  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Corrective 
Action  Plan  (Medicaid  Eligibility 
Quality  Control);  Form  No.:  HCFA-320; 
Use:  Kiedicaid  eligibility  quality  control 
(MEQC)  is  a  State-administered  system 
designed  to  improve  the  management  of 
the  Medicaid  program  and  reduce  the 
level  of  misspent  Medicaid  fimds.  Each 
month.  States  select  a  sample  of 
Medicaid  cases  from  their  inventcxy  of 
eligible  cases  and  conduct  QC  reviews 
to  determine  the  accuracy  of  the 
eligibility  determinations.  This 
Corrective  Action  Plan  allows  HCFA  to 
determine  the  tjrpes  of  corrective  actions 
used  by  States.  Sound  and  efiiactive 
collective  actions  used  by  one  State  to 
correct  causes  of  errors  and  reduce 
erroneous  Medicaid  payments  are 
shared  with  other  States  experiencing 
the  same  types  of  error-causing 
problems.  Frequency:  Annually; 
Affected  Public:  State,  Local  or  Tribal 
Government;  Number  of  Respondents: 
51;  Total  Annual  Responses:  51;  Total 
Annual  Hours:  20,400. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
tefiBrenced  above.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork0hc£B.gov,  or  call 
the  Reports  Qearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directiy  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of  HCFA 
Enterprise  Standaids,  Attention:  John 
Rudolph.  Room  C2-26-17.  7500 
Security  Boidevard,  Baltimore. 
Maryland  21244-1850. 

Dated:  December  2, 1997 
|ehn  P.  BnrlcB  m. 

HCFA  Reports  Clearance  Officer,  Division  of 
HCFA  Enterprise  Standards.  Health  Cam 
Financing  Administration. 
(FR  Doc.  97-32320  Filed  12-9-97;  8:45  am] 
muMta  ooof  *M»-n-p 


D^ARTMBIT  OF  HEALTH  AND 


AvaHabMly  e«  ttM  HRSA  ConvaOttM 


In  notice  dociunent  97-26645 
appearing  on  page  52905  of  the  issue  on 
Thursday,  October  9. 1997.  make  the 
following  correction: 

On  page  52905.  in  the  second  column 
under  the  heading  "Centers  of 
Excellence  (OOE)"  in  the  sixth 
paragraph  labeled  as  "Estimated 
Amotmt  of  This  Con^Mtition."  the 
amount  should  read  "Si  ,500,000.** 

Dated:  December  3. 1997. 
Claada  Eari  FoiK. 
Acting  Administrator. 
[FR  Doc.  97-32277  Filed  12-9-97;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haatth  Raaouroaa  and  Sarvtoaa 


Final  Ravlaw  Crtlaria  for  Qranta  for  tha 
National  Raaswch  Safvloa  Aawds: 
Primary  Cara  Raaaarch  lor  Flacal  Vaar 


The  Health  Resources  and  Services 
Administration  (HRSA)  National 
Research  Service  Awards:  Primary  Care 
Research  (NRSA)  institutional  training 
grants  (T32)  are  provided  to  accredited 
public  or  private  nonprofit  schools  of 
medicine,  osteopathy,  dentistry,  or  a 
public  or  private  nonprofit  hoqiital  or 
other  entity  which  is  affiliated  with  an 
entity  that  has  received  grants  or 
contracts  under  section  747.  748,  or  749 
of  the  PHS  Act,  agrees  to  use  the 
funding  for  research  in  primary  medical 
care,  and  is  located  in  a  State.  The 
NRSA  program  is  authorized  by  Title  IV, 
Section  487(dH3KA)  of  Uie  PubUc 
Health  Sovice  Act 

A  notice  was  published  in  the  Federal 
Registar  at  62  FR  49521  on  September 
22, 1997,  for  review  criteria  for  the 
above-refnenced  program.  No 
comments  were  received  within  the  30 
day  comment  period.  Ther^lc»e,  the 
review  criteria  remain  as  proposed. 

Final  Review  Criteria 


The  following  criteria  are  for  National 
Reseerch  Service  Awards  in  primary 
care  research: 
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1.  Program  Oiamctarittics: 

Obiectives,  design,  and  direction  of 
the  research  trainins  propam — 
including  the  pTobabiUty  of  achieving 
stated  goals. 

Sub^antive  and  methodological 
content  of  the  proposed  program  and  its 
relevance  to  the  Program  Objectives 
noted  above,  including  relevant 
descriptions  of  courses  and  experiential 
opportunitias  offered  and/or  required. 

The  extent  to  which  proposed 
approaches  address  areas  in  need  of 
lesaaich  given  changes  in  the  health 
I  delivery  system. 


2.  Program  Support  and  Organizational 
Structure  and  Plans 

The  institutional  training 
environment,  including  the  level  of 
institutional  commitment,  (quality  of  the 
facilities,  availability  of  appropriate 
courses,  and  availability  of  research 
support. 

Caliber  of  preceptors  as  researchers, 
including  successful  res—ich  support; 

Orgahizational  structure  of  the 
proposed  training  program,  including 
delineation  of  administrative 
responsibilities  for  planning,  oversight, 
and  evaluation. 

Demonstration  of  cooperation  by  any 
proposed  collaborating  facilities, 
institutions,  or  departments  in 
providing  research  experiences  and/or 
sites  for  trainees,  including  (where 
applicable)  documentation  of 
mechanisms  by  which  trainees  will  be 
integrated  into  the  ongoing  primary 
medical  care  research  activities  of  other 
entities. 

When  appropriate,  the  concomitant 
research  training  of  health-professional 
postdoctorates  (e.g.,  individuals  with 
the  M.D..  D.O.,  D.D.S./D.M.D.,  etc.)  with 
basic  science  postdoctorates  (e.g., 
individuals  with  a  Ph.D.,  etc.)  or 
linkages  with  basic  science  department. 

Demonstration  of  extent  to  which  and 
ways  in  which  HRSA  support  will  be 
(has  been  in  the  past)  leveraged  through 
the  use  of  other  Federal  and  private 
resources  to  maximize  primary  medical 
care  tesaarch  training  within  the 
institution. 

Availability  of  other  relevant  support. 

3.  Trainee  Recruitment  S'  Retention 
Plans 

Recruitment  and  selection  plans  for 
trainees  and  the  availability  of  high- 
quality  candidates,  including  minority 
trainees  (see  below  for  details). 

When  appropriate,  record  of  the 
research  training  program  in  retaining 
health-professional  postdoctoral 
trainees  for  at  least  2  years  in  research 
training  or  other  research  activities. 


4.  Progmm  Rocord  and  Evaluation  Plans 

Past  research  training  record  of  both 
the  program  and  the  designated 
preceptors  as  determined  by  the  success 
of  former  trainees  in  seeking  further 
career  development  and  in  establishing 
productive  scientific  careers.  Evidence 
of  further  career  development  can 
include  receipt  of  fellowships,  career 
awards,  a  prestigious  training 
appointment,  and  similar 
accomplishments.  Evidence  of  a 
productive  scientific  career  can  include 
a  record  of  successful  competition  for 
individual  research  grants,  receipt  of 
specrial  honors,  a  record  of  publications, 
receipt  of  patents,  promotion  to 
prestigious  positions  in  academe, 
industry,  or  health  policy  and  any  other 
appropriate  measure  of  success 
consistent  with  tlie  nature  and  duration 
of  the  training  received. 

Record  of  the  research  training 
program  in  recruiting  and  retaining 
trainees,  noting  past  annual  success 
rates  in  filling  committed  slots. 

Proposed  methods  for  monitoring  and 
evaluating  performance  of  trainees  and 
the  overall  program,  record  of  trainees 
in  obtaining  individual  research  awards 
or  fellowships  following  training,  and  in 
establishing  careers  in  primary  medical 
care  research. 

5.  Budget 

Reasonableness  of  the  proposed 
budget,  including  number  and  levels  of 
trainees,  in  relation  to  the  research 
training. 

For  additional  information,  please 
contact:  Enrique  Fernandez,  M.D.. 
Division  of  Medicine,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  Parklawn 
Building,  Room  9A-20,  5600  Fishers 
Lane.  Rockville,  Maryland  20857, 
Telephone  :  (301)  443-1467,  FAX:  (301) 
443-6890. 

Dated:  December  3. 1M7. 
Claade  Earl  Fox. 

Acting  Administrator. 

(FR  Doc.  97-32279  Filed  12-0-97:  8:45  am) 
4tas-iB-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resourcaa  and  Sarvfcaa 
Administration 

Rnai  Raviaw  Crttarlon  for  Qrants  fOr 
Primary  Cars  Training  Programs  ior 
Fiscal  Year  1998 

Grants  for  Primary  Care  Training 
programs  are  authorized  under  sections 
747(a)  and  (b),  748,  750  and  751.  title 
VII  of  the  Public  Health  Service  Act.  as 


amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992.  Pub.  L.  102-406.  dated  October 
13, 1992.  These  grant  programs  include: 

Giants  for  Predoctoni  Training  in  Family 

MsdiciiM 
Grants  far  Faculty  DavelopiiMOt  in  ^aiaily 

MMlicina 
CruU  for  Graduate  Training  in  Family 

Medicine 
Grants  for  Establishment  of  Departments  of 

Family  Medicine 
Grants  for  Residency  Training  in  Genanl 

Internal  Medicine  and  General  Pediatrics 
Grants  for  Faculty  Development  in  General 

Internal  Medicine  and  General  Pediatrics 
Grants  for  Physician  Assistant  Training 
Grants  for  Podiatric  Primary  Care  Residency 

Training 

A  notice  was  published  in  the  Federal 
Register  at  62  FR  46502  on  September 
3. 1997.  for  a  review  criterion  for  the 
above-referenced  programs.  No 
comments  were  received  within  the  30 
day  conunent  period.  Therefore,  the 
review  criterion  remains  as  proposed. 

Final  Keview  Criterion 

The  foUoMring  criterion  has  been 
added  to  the  existing  review  criteria 
established  in  61  FR  52034  on  October 
4. 1996: 

5.  Project  impact/influence  in  shaping 
the  curriculimi,  program,  department, 
institution  and  the  conununitv. 

The  review  criterion  is  finalized  in 
this  combined  notice,  rather  than 
individual  program  announcements,  to 
provide  consistent  review  of  all  primary 
care  medical  education  grant 
applications. 

U  additional  information  is  needed, 
please  contact:  Enrique  Fernandez, 
M.D..  Division  of  Medicine,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  Room  9A-20.  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443-1467,  FAX:  (301) 
443-8890. 

Dated:  December  4. 1997. 
OaBdaEariFox. 
Acting  Administrator. 

(FR  Doc.  97-32280  Filed  12-9-97;  8:45  ami 
!  4ita-lS-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haaltt>  Resources  and  SanHoas 
Administration 

National  Vaccine  Injury  Compensation 
Program;  List  of  Petitions  Received 

AQBICV:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  NoUca. 
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SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
publishing  this  notice  of  petitions 
received  under  the  National  Vaccine 
Injury  Compensation  Program  ("the 
Program"),  as  required  by  section 
2112(bK2)  of  the  Public  Health  Service 
(PHS)  Act.  as  amended.  While  the 
Secretary  of  Health  and  Human  Services 
is  named  as  tlie  respondent  in  all 
proceedings  brought  by  the  filing  of 
petitions  for  compensation  under  the 
Program,  the  United  States  Court  of 
Federal  Claims  is  charged  by  statute 
with  responsibility  for  considering  and 
acting  upon  the  petitions. 
FOR  FUmHER  SVOnMATION  CONTACT:  For 
information  about  requirements  fDr 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk,  United 
States  Court  of  Federal  Claims.  717 
Madison  Place.  N.W..  Washington.  D.C. 
20005.  (202)  219-9657.  For  information 
on  HRSA's  role  in  the  Program,  contact 
the  Director,  National  Vaccine  Injury 
Compensation  Program.  5600  Fishers 
Lane,  Room  8A3S,  Roclcville.  MD  20857, 
(301) 443-6593. 

8UPPt.EMENTARY  arORMATION:  The 
Program  provides  a  system  of  no-Caiilt 
.  compensation  for  certain  individuals 
wlio  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act.  42  U.S.C.  300aa- 
10  et  seq.,  provides  that  those  seeldng 
compensation  are  to  file  a  petition  writh 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human 
Services,  w^ho-is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  her 
responsibility  under  the  Program  to 
HRSA.  The  Court  is  directed  by  statute 
to  appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for.  and  amount  of. 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  section 
2114  of  the  PHS  Act  or  as  set  forth  at 
42  CFR  100.3,  as  applicable.  This  Table 
lists  for  each  covered  childhood  vaccine 
the  conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 


condition  was  catiaed  by  one  of  the 
listed  vaccines. 

Section  2112(bM2)  of  the  PHS  Act.  42 
U.S.C.  300aa-12(b)(2).  requires  that  the 
Secretary  publish  in  the  Fedwal 
Rsgister  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  list  of  petitions 
received  by  HRSA  on  July  2. 1997. 
through  September  29, 1997. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afi^ord  aU 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  deadi  desoibed  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either 

(a)  "Sustained,  or  had  significantly 
a^ravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  by"  one  of 
the  vaccines  referred  to  in  the  Table,  or 

(b)  "Sustained,  or  had  significantiy 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Table  the  first  symptom  or 
manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occur 
within  the  time  period  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine"  refiBrred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  citse  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (undw  the  heading  FOR  FURTHER 
INFORMATION  CONTACT),  with  a  copy  to 
HRSA  addressed  to  Director,  Bureau  of 
Health  Professions.  5600  Fishers  Lane, 
Room  8-05,  Roclnrille,  MD  20857.  The 
Court's  caption  (Petitioner's  Name  v. 
Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  tide  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Brenda  Scott-Sheppaid.  Boston, 
Massachusetts,  Court  of  Federal 
Qaims  Number  97-0449  V 


2.  Joann  OToughlin,  Fremont. 
California,  Court  of  Federal  Claias 
Number  97-0458  V 

3.  M^ody  and  )ohn  Harris  on  behalf  of 
Christina  Harris,  San  Mateo, 
California,  Court  of  Federal  Claims 
Number  97-0470  V 

4.  Anne  M.  Nagel,  Littie  Falls. 
Minnesota,  Court  of  Fedeml  Claims 
Ntimber  97-0479  V 

5.  IM>ra  Graham  Robert,  Birmingham, 
Alabama,  Court  of  Federal  riaim* 
Number  97-0501  V 

ft.  Betty  and  Freeman  Wingard  on  behalf 
of  Lori  Beth  Wingard,  LaGrange, 
Indiana,  Court  of  Federal  riaima 
Number  97-0502  V 

7.  Tatyana  and  Alex  Vainshelboim  oo 
behalf  of  )ane  Vainshelboim. 
Morganville,  New  Jersey,  Court  of 
Federal  Clainu  Number  97-0516  V 

8.  Hans  J.  Herkert  on  behalf  of  Jolm 
Henry  Herknt.  Cold  Spring.  New 
York,  Court  of  Federal  Clainu  Number 
97-0518  V 

9.  Abhinav  and  Mija  Le  Trehan  on 
behalf  of  Daniel  Lee  Trehan,  iCansas 
City,  Missouri,  Court  of  Federal 
Chiims  Number  97-0528  V 

10.  Ellen  and  Qiarles  Eiss  on  behalf  of 
Gabrielle  Eiss,  Coral  Springs.  Florida. 
Coiut  of  Federal  Claims  Nuinber  97- 
0529  V 

11.  Elham  Rafls-Yuan,  Tamps.  Florida, 
Coiut  of  Federal  Claims  Number  97- 
0531V 

12.  John  R.  Kline.  BufEalo,  New  York. 
Coiut  of  Federal  Claims  Number  97- 
0535  V 

13.  Lino  Delgsdo  and  Gricer  Diaz  on 
behalf  of  Coralys  Gricer  Delgado-Diaz, 
Rio  Piedras,  Puerto  Rico,  Coiirt  of 
Federal  Claims  Number  97-0538  V 

14.  Pauline  Fadelalla,  New  York.  New 
York,  Court  of  Federal  Claims  Number 
97-0573  V 

15.  Robin  D.  Blankenship.  Ocala. 
Florida,  Court  of  Federal  Claims 
Number  97-0574  V 

16.  Madeline  H.  and  William  F. 
Wamock,  Jr.  on  behalf  of  Benjamin 
Perry  Wamock,  Alexandria,  Viiginis, 
Court  of  Federal  Clainu  Number  97- 
0585  V 

17.  Cynthia  Peters  on  behalf  of  Kendall 
P.  Lumsden,  Gary,  North  Carolina, 
Court  of  Federal  Claims  Number  97- 
0588  V 

18.  Mary  Alice  Nanney,  Brandon, 
Mississippi,  Court  of  Federal  Claims 
Number  97-0590  V 

19.  Shannon  E.  Casey,  Vienna,  Virginia. 
Court  of  Federal  Claims  Niunber  97- 
0612  V 

20.  Tracy  Lynn  Nichols  on  behalf  of 
Shelby  Nichols.  Angier,  North 
Carolina.  Court  of  Federal  Claims 
Number  97-0625  V 

21.  Nikld  and  David  McColm  on  behalf 
of  Nicholas  Vernon  McColm.  Astoria, 
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Oregon,  Court  of  Fedeiml  CUisu 
Number  97-0631  V 

22.  Kim  and  Daniel  Olexiewicx  on 
bebalf  of  Jaaon  Oiexiewicz,  Deceased, 
Encino,  Califbmia.  Court  of  Federal 
Claims  Number  97-0638  V 

23.  Frances  and  James  DeRoc:be  on 
behalf  of  Jobn-Paul  D.  DeRoche.  La 
Canada.  California,  Court  of  Federal 
Claims  Number  97-0643  V 

24.  Dawn  and  Douglas  Biron  on  behalf 
of  Tkoaas ).  Biron.  Chisago. 
Nflaaasota,  Court  of  Federal  Claims 
Number  97-0651  V 

Dated:  DacMnfaer  4. 1907. 
CSaads  Eari  Fox. 
Acting  Adminiftrator. 
(FR  Doc.  97-32278  PUmI  12-»-«7;  S:4S  ami 


O^AmMEHT  OF  HEALTH  AND 
HUIMAN  SERVICES 


MNHiui  ana 
of  Oi^panlzMtfon, 
of 


FuncUonOi  and 
Aultiovlty 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delsgations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14. 1980,  and  corrected  at  45  FR 
69296,  October  20,  1980.  as  amended 
most  recently  at  62  FR  53649.  dated 
October  15. 1997)  is  amended  to  reflect 
the  establishment  6f  Vaccine- 
Preventable  Disease  Eradication 
Division  (VPDED)  and  the  abolishment 
of  the  Polio  Eradication  Activity  within 
National  Immunization  Program  (NIP). 
Centers  fbr  Disease  Control  and 
Prevention  (CDC).  The  functional 
statement  for  the  OfBce  of  the  Director, 
NIP,  is  being  revised  to  be  consistent 
with  the  sub^t  reorganization. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Revise  the  functional  statement  for 
the  Office  of  the  Director  (CJl),  National 
Immunixation  Pmgram  (CJ).  as  follows: 

Delete  item  (11)  and  renumber  the 
remaining  items  accordingly.  Delete  the 
function  for  item  (12)  and  insert  the 
following:  Serves  as  the  principal  CDC 
focnis  for  liaison  and  coordination  with 
other  Department  of  Health  and  Human 
Services  operating  divisions  and  staff 
ofBces,  federal  agencies,  state,  and  local 
health  authorities,  and  public  and 
private  organizations  concerned  with 
immunization  activities. 


Delete  in  their  entirety  the  tide  and 
functional  statement  for  the  P(Mo 
Eradication  Activity  iC]  12). 

After  the  functional  statement  for  the 
CommuiUcty  Outreach  and  Planning 
Branch  (Cf45),  insert  the  following: 

Vaccine-Preventable  Disease 
Eradication  Division  (CJ5).  (1)  Provides 
national  leadership  and  coordination  of 
the  National  Immunization  Program 
(NIP)  efforts  to  eradicate  polio,  measles, 
and  other  vaccine-preventable  diseases 
(VPDe)  which  may  be  targeted  for 
eradication  in  the  foture.  in 
collaboration  writh  the  World  Health 
Organization  (WHO)  and  its  regional 
officer.  UNICEF.  Rotary  International. 
USAID.  other  international 
organizations  and  amxiies.  and  CDC 
Centers/Institute/Omces  (ClOsh  (2) 
provides  short-  and  long-tann 
consultation  and  technical  aaaistanoe  to 
WHO.  UNICEF.  and  foreign  countries 
involved  in  the  global  eradicaticm  of 
polio  and  measles  and  participates  in 
international  advisory  group  meetingB 
regarding  polio  and  maaalea  — dication; 
(3)  administera  granU  to  WHO.  UNICEF. 
and  other  international  partnen  as 
appropriate  for  the  provision  of 
technical,  programmatic,  and  laboratory 
support,  and  vaccine  procurement  for 
initiatives  to  eradicate  polio,  measles, 
and  other  VPDs;  (4)  designs  and 
participates  in  international  research, 
monitoring,  and  evaluation  projects  to 
increase  this  effectiveness  of  polio, 
measles,  and  other  eradication  strategies 
as  may  t>e  developed;  (5)  develops 
strategies  to  ImfHove  tlie  technical  skills 
and  problem-solving  abilities  of 
program  managen  and  health  care 
worken  in  other  countries:  (6)  refines 
strategies  developed  for  the  eradication 
of  polio  and  measles  in  the  Western 
Hemisphere  for  implementation  in  other 
parts  of  the  world;  (7)  assists  other 
countries  in  projects  to  improve 
siweillance  for  polio,  measles,  and 
other  VPDs,  including  development  of 
computerized  83rstems  for  disease 
monitoring;  (8)  assists  WHO,  UNICEF. 
and  other  partner  organizations  in 
strengthening  global  epidemiologic  and 
laboratory  survigillance  for  polio, 
measles,  and  other  V(X)a  targeted  for 
eradication:  (9)  prepares  articles  based 
on  findings  for  publication  in 
international  professional  journals  and 
presentation  at  international 
conferences;  (10)  collaborates  with  other 
countries,  WHO,  UNICEF,  and  advocacy 
groups,  to  ensure  the  availability  of 
sufficient  funds  to  purchase  an  adequate 
supply  of  polio  and  measles  vaccine, 
and  funds  for  technical  support,  for  use 
in  polio  and  measles  eradication  efforts. 

Office  of  the  Director  (Cf51).  (1 ) 
Manages,  directs,  and  noordinates  the 


activities  of  the  division:  (2)  provides 
leadenhip  in  policy  formation,  program 
planning  and  development,  program 
management,  and  operations  of  the  ■ 
division:  (3)  identifies  needs  and 
resources  for  new  initiatives  and  assigns 
responsibilities  for  their  development; 
(4)  oversees  the  division's  activities  and 
expenditures;  (5)  serves  as  the  principal 
CDC  focus  for  liaison  and  coordination 
on  VPD  eradication  programs  with  CDC 
CIOs,  other  federal  agencies, 
international  organizations,  foreign 
governments,  and  other  organizations 
concerned  vrith  VPD  eradication. 

(Program  Operations  Branch  ICJS2). 
(1)  Plans,  coordinates,  and  directs 
programmatic  activities  in  NIP  to 
eiamcate  polio,  measles,  and  other 
VPDs;  (2)  provides  short-  and  long-tann 
programmatic  assistance  to  WHO. 
UNKZF.  and  foreign  countries  involved 
in  the  global  eradication  of  polio  and 
measles  and  participates  in 
international  advisory  group  meetings 
regarding  polio  and  measles  eradication; 
(3)  administen  grants  to  UNICEF  and 
WHO  far  provision  of  technical, 
programmatic,  and  laboratory  support, 
and  vaccine  procurement:  (4)  provides 
administrative  and  programmatic 
support  to  all  staff  including  staff 
assigned  outside  of  the  Atlanta  area;  (5) 
provides  oversight  of  budget  and 
accounting  services  fbr  the  division;  (6) 
develops  and  implements  disease 
eradication  training  courses  fbr  staff 
from  CDC.  WHO.  UNICEF.  Rotary 
International,  and  other  immunization 
partnen:  (7)  coordinates  advocacy 
activities  with  Rotary  International. 
USAID.  WHO.  UNICEF.  and  other  global 
partners  to  ensure  the  availability  of 
adequate  resources  for  polio,  measles, 
and  other  VPD  eradication  activities. 

Technical  Services  BraiKh  (CJSS).  (1) 
Plans,  coordinates,  and  directs  technical 
activities  related  to  NIP  efforts  to 
eradicate  polio,  measles,  and  other 
VPDs.  in  collaboration  with  the  WHO 
and  its  regional  offices.  UNICEF.  Rotary 
International.  USAID.  other 
international  organizations  and 
agencies,  and  other  CDC  CIOs;  (2) 
provides  short-  end  long-term 
consultation  and  technical  assistance  to 
WHO.  UNICEF,  and  foreign  countries 
involved  in  the  global  eradication  of 
polio  and  measles  and  participates  in 
international  advisory  group  meetings 
regarding  polio  and  measles  eradication; 
(3)  designs  and  participates  in 
international  research,  monitoring,  and 
evaluation  projects  to  increase  the 
effectiveness  of  polio  and  measles 
eradication  strategies;  (4)  develops 
strategies  to  improve  tbe  technical  skills 
and  problem-solving  abilities  of 
program  managen  uid  health  care 
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woiken  in  other  countries:  (5)  refines 
strategies  developed  fbr  the  eradication 
of  polio  and  measles  in  the  Western 
Hemisphere  for  implementation  in  other 
coimtries;  (6)  assists  other  countries  in 
projects  to  improve  surveillance  fbr 
[>olio.  measles,  and  other  VPDs. 
including  development  of  computerized 
systems  for  disease  monitoring;  (7) 
assists  WHO,  UNICEF,  and  other  partner 
organizations  in  strengthening  global 
epidemiologic  and  laboratory 
surveillance  for  polio,  measles,  and 
other  VPDs  targeted  for  eradication;  (8) 
prepares  articles  based  on  findings  for 
publication  in  international  profossional 
journals  and  presentation  at 
international  conCorences;  (9)  provides 
technical  training  as  part  of  division- 
sponsored  courses  for  staff  of  CDC. 
WHO,  UNICEF,  Rotary  International, 
and  other  immunization  partnen. 

Dated:  Novembv  24. 1997. 
David  Salchar, 
Director. 
(FR  Doc.  97-32256  Piled  l(M»-97:  B:4S  am] 


D^ARTMENT  OF  H0U8INQ  AND 
URBAN  DEVELOPMBirr 

IDockal  Na  FR'4263-N-61] 

Notice  of  Propoesd  Infornurtion, 
Collection  for  Public  Comment; 
Technlcol  Aeelstance  for  Community 
Planning  and  Development.  Programs 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  Proposed  Information 
Collection  for  Public  Comments. 

SUMMARY:  The  proposed  information 
collection  requirement  for  technical 
assistance  for  Community  Planning  and 
Development  (CPD)  programs  described 
below  will  be  submitted  to  tbe  Office  of 
Management  and  Budget  (0\4B)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  February  9, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  andA)r  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Shelia  E.  Jones. 
Department  of  Housing  and  Urban 


Development.  451  7th  Street.  SW,  Room 
7230.  Washington.  DC  20410. 
FOR  FURTHER  MFORMATION  CONTACT:  Lyn 
T.  Whitcomb,  Director,  Technical 
Assistance  Division.  (202)  708-3176 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1905  (44  U.S.C 
Chapter  35  as  amended). 

.  Tne  Notice  is  soliciting  comments 
from  membera  of  the  public  and  affected 
agencies  concerning  me  proposed 
collection  of  iidbrmation  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  w^iether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  acciuacy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  autonuted  collection 
tecbniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Technical 
Assistance  for  Community  Planning  and 
Development  Prcwrams. 

Oh4B  Control  Number,  if  applicable: 

Description  of  the  need  for  the 
information  and  proposed  use: 

Application  information  is  needed  to 
determine  competition  winnen.  i.e. 
those  technical  assistance  (TA) 
providers  best  able  to  offer  local 
jurisdictions  an  ability  to  shape  their 
CPD  resources  and  other  available 
resources  into  effective,  coordinated, 
neighborhood  and  community 
development  strategies  to  revitalize  and 
physically,  socially  and  economically 
strengthen  their  communities.  The 
application  for  the  competition  requires 
the  completion  of  Standard  Form  (SF) 
424,  "Application  for  Federal 
Assistance"  and  SF  424B. 
"Assurances — Non-Construction 
Programs"  as  well  as  supplementary 
information  such  as  a  transmittal  letter, 
identification  of  field  offices  to  be 
served  and  amounts  of  funds  requested 
for  each  field  office,  a  statement  as  to 
the  use  of  pass-through  funds  and 
qualification  as  a  primarily  single-State 


provider,  a  Statement  of  Woric.  a 
narrative  statement  addressing  the 
Cscton  for  award,  a  budget-by-task  by 
field  office  and  a  simunary  budget  for 
each  program.  After  awards  are  made, 
providers  are  required  to  submit  a  work 
plan  which  includes  a  plaimed  schedule 
fbr  accomplishing  each  of  the  planned 
activities/tasks  to  be  accomplished  with 
TA  funds,  the  amount  of  funds  budgeted 
for  each  activity/task  and  the  staff  and 
other  resources  allocated  to  each 
activity /task.  Narrative  quarterly  reports 
are  required  so  that  the  provider's 
perftKrmance  can  be  evaliuted  and 
measured  against  the  work  plan. 
Quarterly  reports  also  require 
submission  of  the  SF  289A.  a  fin<mdal 
status  report.  A  narrative  final  report 
and  final  SF  269A  are  also  required. 

Previous  information  collection  was 
authorized  under  OMB  Control  Number 
2535-0084.  Changes  in  administrative 
responsibilities  for  TA  cooperative 
agreements  within  the  Department 
necessitate  a  new  request  for  approvaL 
However,  no  substantive  changes  in 
information  collection  have  occurred. 

Agency  form  numbers,  if  applicable: 
SF  269A.  SF  424  and  SF  424B. 

Members  of  affected  public: 
Organizations  or  State  and  local 
governments  equipped  to  provide 
technical  assistance  to  recipients  of  CPD 
programs. 

Estimation  of  the  total  numbers  of . 
hours  needed  to  prepare  the  infonnatfoit 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  previous  Notice 
of  Funding  Availability  (NOFA)  for 
technical  assistance  providen  for  CPD 
programs  elicited  approximately  280 
responses.  It  is  anticipated  that 
approximately  the  same  number  will 
respond  to  the  upcoming  NOFA. 
Awards  were  made  to  approximately  90 
providen  and  it  is  expected  that  the 
same  niunber  will  be  awarded  during 
this  round  of  funding.  The  Department 
estimates  that  each  applicant  will 
require  an  average  of  forty  hours  to 
prepare  an  application.  Winnen  of  the 
competition  will  be  required  to  develop 
a  work  plan,  requiring  approximately 
eight  houra,  submit  quarterly  reports 
needing  approximately  four  houn  each, 
(inclu(&ng  a  final  report}  and  perform 
recordkeeping  to  include  submission  of 
vouchen  for  reimbursement,  estimated 
at  12  houn  annually.  The  specific 
numben  are  as  follows: 
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WOi^iHn  uvv^mpniw  .................MH...... 

Quwtarty  Reports  (induding  Ural  report) 
Recofdkoepiofl  ....~ „.....».«.„«.....—... 


ToM 


Nuinbvof 


280 
90 
90 
90 


Number  ol 
per  r*- 


tnQjuuncf 


1 
1 

4 
12 


Total  anmjai 
responses 


280 

90 

380 

1080 


Hours  per 
response 


40 

e 

4 
1 


Total  hours 


11J200 

720 

1.440 

1,080 


14,440 


Statiu  of  the  proposed  inforaiKMon 
collection:  PubUcation  of  the  Notice  of 
Funding  Availability  is  anticipated  in 
January  1998.  Awards  are  expected  tu  be 
made  by  September  1998. 

Aathortty:  S«ction  3500  of  the  Paperwork 
Reduction  Act  of  199S.  44  U.S.C  Chapter  95. 
■a  amended. 

OMsd:  December  2. 1997. 
SflidM.  Ranires.  Jr.. 

Asciftont  Seoetaiy  Am-  Commututy  Planning 
and  Dmrelopmmt. 
IFR  Doc.  87-3224S  Filed  12-«-97;  8:45  am) 


MS  300,  Raston.  VA  20192. 

nancy m_milton*nb8.gov;  or  703- 

648-4074. 


DEPARTMENT  OF  THE  INTERIOR 

Qadoglcal  Survay 

SpaclM  at  Risk  Program 

AOBCY:  Biologica]  Resources  Division, 
U.S.  Geological  Survey:  Interior. 
'MCnpH:  Notice  of  availability. 


:  The  Biological  Resources 
Division  (BRD)  is  announcing  the 
availability  of  funds  through  the  Species 
at  Risli  Program  (SAR).  The  basic 
purpose  of  SAR  is  to  fund  short-term 
research  and  assessment  projects  to 
generate  information  that  allows 
development  of  conservation 
agreements,  action  plans,  and 
management  alternatives  that  provide 
for  the  protection  of  flora  and  fisuna  and 
their  habitats  and  thereby  reduce  the 
need  for  listing  species  as  threatened  or 
endangered. 

DATES:  Information  packages  describing 
requirements  for  participation  in  this 
program  will  be  available  upon  request 
until  December  31,  1997.  Pre-proposals 
are  due  to  the  address  below  by  January 
2.1908. 

AOORC8SC8:  Parties  interested  in  this 
program  should  request  an  information 
package  from:  Species  at  Risk  Program, 
12201  Simrise  Valley  Drive,  MS  300, 
Reston,  VA  20192  ATTN:  Dr.  Nancy 
Milton. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Dr.  Nancy  Milton,  Species  at  Risk 
Program.  12201  Sunrise  Valley  Drive, 


A.Purpoae 

Species  at  Risk  (SAR)  is  a  program 
that  develops  scientific  information  on 
the  status  of  sensitive  species  or  group 
of  species,  particularly  with  respect  to 
the  relationship  of  species  abundance 
and  distribution  to  habitat  conditions 
and  stresses.  The  basic  purpose  of  SAR 
is  to  generate  information  that  allows 
the  development  of  conservation 
agreements,  action  plans,  management 
ahematives,  etc.,  that  provide  for  the 
protection  of  species  and  their  habitats 
and  thereby  preclude  the  need  for 
listing  species  as  threatened  or 
endangered. 

The  initiative  provides  an  opportunity 
for  scientists  to  participate  through 
rarvay  and  research  activities.  Projects 
are  specifically  intended  to  be  of  short 
duration  and  should  seek  to  optimize 
partnerships  with  Federal  agencies, 
states,  universities,  and  the  private 
sector.  Successful  SAR  projects  are  often 
conducted  by  investigators  who  have 
identified  key,  small  but  critical  gaps  in 
our  biological  knowledge.  Projects  then 
fill  these  gaps  and  provide  resource 
managers,  regulators,  and  private 
landowners  with  usable  information 
from  which  prudent  resource 
management  decisions  can  be  made. 

This  initiative  is  designed  to  develop 
strategies  that  will  assure  long-term, 
population  stability  for  targeted  species 
and  reduce  the  likelihood  they  will  have 
to  be  dealt  with  through  the  regulatory 
prooaaaaa.  Projects  should  fit  into  one  of 
two  categories: 

1.  Projects  should  focus  on  species  or 
groups  of  species  for  which  their  is 
concern  but  limited  information  on  their 
abundance,  distribution,  and/or  status. 
Projects  should  identify  or  develop  new 
information  that  will  reduce  the  need 
for  a  formal  listing  under  the 
Endangered  Species  Act.  Regional 
offices  of  the  U.S.  Fish  and  Wildlife 
Service  have  provided  a  list  of  species 
of  particular  concern.  Projects  should 


focus  on  these  species.  Principal 
investigators  are  encouraged  to 
communicate  diractiy  with  USFWS 
regional  contacts  before  project 
submlMion. 
or 

2.  Projects  sulunittad  should  focus  on 
ftrovidins  critical  habitat  information 
and  should  demonstrate  how  study 
results  will  strongly  support 
management  and  conservation 
applications.  Projects  that  focus  on 
multiple  species  of  concern  within  the 
same  critical  habitat  or  ecosjrstem  are 
especially  encouraged.  Multiple  speciea 
might  include  both  those  having  formal 
listed  sUtus  with  USFWS  and  those  not 
formally  listed.  Research  efibrts  shoiUd 
provide  information  needed  by  Federal 
agencies  to  meet  requirements  for 
recovery  plan  implementation,  multi- 
species  conservation  plans,  habitat 
reserve  agreements,  or  other 
conservation-oriented  plans. 

In  addition,  projects  funded  in  the  FY 
1996  cycle  will  be  expected  to  focus  in 
geographic  areas  of  particular  current 
importance  to  the  DOI  and  its  bureaus. 
Those  areas  of  concern  are:  Arizona  and 
New  Mexico  (in  support  of  the 
Secretary's  Southwestern  Initiative);  San 
Francisco  Bay  Delta  (also  a  Secretarial 
initiative);  southeastern  aquatic  habitats; 
California's  Majave  Desert  and  Central 
Valley;  South  Florida;  Colorado  plateau; 
and  Hawaii. 

This  program  is  conducted  in 
furtherance  of  the  Secretary's 
obligations  under  the  Fish  and  Wildlife 
Act  of  1956  (16  use  742a-742j,  as 
amended)  and  the  Fish  and  Wildlife 
Coordination  Act  (16  U.S.C.  661-667e,- 
as  amended). 

B.  Backgronnd 

The  Biological  Resources  Division 
(BRD)  of  the  U.S.  Geological  Survey 
gathers  and  analyzes  biological 
information  and  services  as  an 
information  clearinghouse,  providing 
broad  access  to  the  widest  possible 
range  of  factual  data  on  the  status  and 
trends  of  the  Nation's  biota  and  the 
potential  effects  of  land  management 
choices.  This  information  serves  public 
and  private  landowners  who  are 
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interested  in  sustaining  biological 
resources.  It  also  provides 
understanding  to  help  avoid  conflicts 
that  can  both  impede  development  and 
degrade  natural  habitats. 

The  Species  at  Risk  Program  will 
develop  scientific  information  and 
altranatives  to  assist  Federal.  State,  and 
other  land  managers  in  their  decisions 
regarding  the  protection  of  sensitive 
species  and  habitats. 


C  AvailahiUty  ofFtands 

Through  this  program,  pre-proposals 
are  invited  for  funding  in  Fiscal  Year 
1908.  Total  funding  anticipated  for  the 
fiscal  year  is  approximately  $375,000. 
Monies  will  be  provided  to  successful 
applicants  on  a  competitive  basis.  There 
is  no  minimum  project  cost;  the 
maximum  project  cost  will  be  $80,000. 

O.  EUgOiiUty  RaqniraoMnts 

Under  the  terms  specified  in  the 
information  package,  pre-proposals  will 
be  accepted  from  State  agencies,  private 
and  industry  groups,  academic 
institutions,  and  Native  American 
Tribes  and  Nations.  Pre-proposals  will 
be  evaluated  in  light  of  their  scientific 
merit,  partnership  opportimities, 
potential  for  providing  useful 
information  to  resource  managers, 
potential  for  conservation  agreements, 
possibilities  for  cost  sharing,  and 
demonstration  of  successful  completion 
within  18  months  of  date  of  initiation. . 
Possible  selectees  will  dien  be  invited  to 
submit  a  full  proposal  for  consideration 
of  funding. 

E.  Application  Pittcaaa 

Parties  interested  in  participating  in 
dds  program  should  request  an 
information  package  that  will  include 
detailed  application  forms.  Federal 
Assistance  Forms  (Standard  Form  424. 
etc),  prc^Kwal  format  requirements,  etc.. 
from:  Mail:  Species  at  Risk  Program. 
12201  Sunrise  Valley  Drive.  MS  300. 
Restcm.  VA  20192.  ATTN:  Dr.  Nancy 
Milton,  or  E-Mail: 

nancy__m_miltonOnbs.gov.  or  call: 
(703)  646-4074. 

F.Dataa 

Notice  of  interest  in  this  program 
must  be  received  by  December  31. 1997. 

Acting  QuefBiolo^tt,  Biological  Be$ourcm 
Division. 

(PR  Doc.  97-32314  Piled  12-0-97;  8:45  am) 

BUMQ  OOOK  4aie-*t-ii 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l-and  Management 
[AZ-030-1480-01;  AZA 13411,  AZA 13481] 

PuMteLand  Order  No.  7300; 
RavocaMon  of  Two  Secretarial  Ordera 
Dated  November  18, 1904,  and  AprH  26, 
1916;  Arizona 

agency:  Bureau  of  Land  Managemmt. 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes,  in  their 
entirety,  two  Secretarial  orders  as  they 
a£EBct  5.922.44  acres  of  public  lands 
withdrawn  for  the  Bureau  of 
Reclamation's  Littie  Colorado  Project 
The  project  has  not  been  developed  and 
there  is  no  further  need  for  the  lands  to 
be  withdrawn.  The  lands  are  closed  to 
surfece  entry  and  mining  and  will  not 
be  opened  at  this  time.  The  lands  have 
been  and  iwill  continue  to  be  open  to 
mineral  leasing. 
EFFECTIVE  DATE:  December  10. 1997. 

FOR  FURTHER  MPORMATKM  OONTACT:  OifF 
Yardley.  BLM  Arizona  State  Office,  222 
North  Central  Ave..  Phoenix.  Arizona 
85004-2203. 602-417-9437. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 43  U.S.C 
1714  (1994).  it  is  ordered  as  follow*: 

1.  Ilie  Secretarial  orders  dated 
November  18. 1904.  and  April  26, 1916. 
which  withdrew  ptd>lic  lands  for  the 
Bureau  of  Reclamation's  Littie  Colorado 
River  Project,  are  hereby  revoked  in 
their  entirety.The  lands  involved 
aggregate  5,922.44  acres  in  Coconino 
and  Navajo  Counties. 

2.  The  lands  will  not  be  opened  until 
an  analysis  is  completed  to  determine  if 
any  of  die  lands  need  special 
designation  and  to  identify  any  land 
exchange  potential. 

Dated:  November  26. 1997. 
Bob  Annstrong, 

Assistant  Secretary  of  the  bOaior. 
(PR  Doa  97-32318  FUed  12-9-97;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(QR-860-0777-83:  QP7-0018: 0R-1»13q 

Publle  Land  Order  No.  7301; 
Rovocation  of  Secretailal  Order  Died 
June  It.  1924;  Oregon 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Public  Land  Order. 


SUMMARY:  This  order  revokes  in  its 
entirety  a  Secretarial  order  which 
withdrew  16,285  acres  of  National 
Forest  System  lands  and  20  acres  of 
public  lands  for  the  Bureau  of  Land 
Management's  Powersite  Classification 
No.  78.  The  lands  are  no  longer  needed 
for  the  purpose  for  which  they  wan  . 
withdrawn.  The  lands  will  remain 
closed  to  surface  entry  and  mining  hy 
other  overlapping  withdrawals,  and  a 
portion  of  the  lands  have  been  and  wdll 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  January  9, 19M. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Betty  McCarthy.  BLM  Oregon/ 
Washington  Stete  Office.  P.O.  Box  2965. 
Portland,  Oregon  97208-2965,  503-052- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.Q 
1714  (1994),  it  is  oiderad  as  follows: 

1.  The  Secretarial  Order  dated  June 
18. 1924,  iddch  established  Powersite 
Clasaification  No.  78.  is  hereby  revoked 
in  its  entirety: 

WiilswaMa  MrtdiM 


Public  Lands 

T.  S  S.,  R.  49  E., 
Protiactioo  Mock  no.  45  (facmeriy 
identified  as  sec.  30). 

Wallowa  and  Whitman  Natiooal  Forasis 
T.  5  N.,  R.  47  E.,  (unsuiveyed). 
Sec  1,  all  unsurveyed  lands  lyii^  within 
%  mile  of  tlw  Snake  River. 
T.  4  N.,  R.  48  E., 
Sec.  2,  lot  1; 

Sec.  3.  lota  3. 4, 5.  and  8; 
Sec.  11.  lota  1.2. 3.  and  4; 
Sec  13,  lot  1; 
Sec  14,  lota  1, 2, 3.  and  4. 
T.  5  N.,  R.  48  E.,  (unsorveyed). 

Sees.  6,  7.  18,  19.  20.  28,  29,  33,  and  34, 
all  unsurveyed  lands  lyii^  within  V^ 
mile  of  the  Soaks  Rivar. 
T.  4  N.,  R.  49  E., 
Sec  16,  lota  1  to  5,  indusive,  and 

SEVtSWVb; 
Sec  17.  Iota  1. 2, 3.  and  4: 
Sec  18,  lot  3  and  thtf  portioo  of  Kflnand 
Survey  No.  469  formariy  known  as  lota 
1,  2.  and  3; 
Sec  19.  lota  1  and  2; 
Sec  27,  lota  1, 2,  and  3,  and  SEV^NWVt; 
Sec.  35,  lota  1. 2, 3,  and  4,  SEViNWVi.  and 
NWV4SEV4. 
T.  1  N.,  R.  SO  E.,  (unsuiveyed). 
Sees.  24. 25. 26, 35,  and  36,  all  unsurrsyed 
lands  lyiqg  %irithin  Vi  mile  of  die  Snake 
River. 
T.  2  N.,  R  50  E., 
Sec.  1,  Iota  1  and  4: 

Sec  12,  all  lands  lying  within  V*  mile  of 
the  Snake  River. 
T.  3  N..  R.  50  E., 
Sec  4.  Iota  1, 2, 3,  and  4;    ' 
Sec  10.  lot  2,  SWVtNEVi,  and  NEViSEV^- 
Sec  11.  leta  l.  2.  and  3,  and  SV^SWVd; 


6S092 
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Sflc.  13,  lot  1; 

Sec.  U,  lots  1.  2,  and  9.  SWV4NEV«.  and 

SE'ASB'A; 
S«c.  23.  E</<>NEV«  and  NE'ASE'A; 
Sac.  24.  loU  1.2.  3.  and  4: 
Sec.  25.  loU  1.2.  3.  and  4; 
Sec.  28.  E'/iE'/j. 
T.  4  N..  R.  50  E..  (unaurveyod). 
Seca.  3t,  32.  and  33.  all  un«urveyed  lands 

lyii^  within  V«  mile  of  the  Snake  River. 
T.  1  N.,  R.  SI  £..  (unsurveyod). 
Seo.  4.  5,  S.  17. 18.  and  19,  all  unauivayed 

landa  lying  within  'A  mile  of  the  Snake 

River. 
T.  2  N.,  R.  51  E., 
Seca.  7, 17.  and  18.  all  unsurveyod  lands 

lying  «vithin  V*  mile  of  the  Snake  Riven 
Sec.  20.  loU  1.  2.  3.  and  4.  and  NEV«SWV4; 
Sec.  29.  lot  3,  and  WV^NW V«NE >/« 

(formerly  known  aa  lot  1): 
Sec.  33,  loU  1.  2.  3.  and  4.  and  E>/tiSWVSk 
T.  2  S.,  R.  49  &,  (unaurveyed). 
Protraction  block  nos.  48.  49.  and  52 

(formerly  identified  as  sees.  24,  25,  and 

35). 
Seca.  26  and  36.  all  unaurveyed  landa  lying 

within  V4  mile  of  the  Snake  River. 
T.  3  S..  R  49  E.,  (unsurveyed). 

Sees.  2.  3,  10.  11.  14,  15,  22,  23.  26.  27. 

33,  and  34,  all  unsurveyed  lands  lying 

within  V*  mile  of  the  Snake  River. 
T.  4  S.,  R.  49  E.,  (unsurveyed). 
Protraction  block  noa.  37. 40. 41. 44. 45. 

and  48  (formerly  identified  as  sees.  4. 9. 

16.  21.  28,  29.  and  32).  all  unsurveyed 

laiida  lying  within  '/*  mile  of  the  Snake 

River. 
T.  5  S..  R.  49  E..  (unsurveyed) 

Protraction  blocks  nos.  37.  40  to  44, 

inclusive,  (formerly  identified  as  seca.  4, 

8. 9, 17^  19.  and  20).  all  unsurveyed 

landa  lying  «vlthin  V«  mile  of  the  Snake 

River. 
T.  1  S.,  R.  50  E.,  (unaurveyed), 
Seca.  2.  3. 10, 11, 15.  21.  22.  28.  and  33, 

all  unsurveyed  lands  lying  within  V* 

mile  of  the  Snake  River. 

T.  2  S..  R.  50  E.,  (uiuurveyed), 
Seca.  4. 5.  7. 8. 18.  and  19,  all  unsurveyed 
lands  lying  within  Vt  mile  of  the  Snake 
River. 
The  anas  described  aggregate 
approximately  16,305  acres  in  Wallowa 
CDunty.  ^ 

2.  The  public  lands  in  T.  5  S..  R.  49 
E.,  is  included  in  the  Hells  Canyon 
National  Recreation  Area  and  Power 
Project  No.  1971,  and  will  not  be 
restored  to  operation  of  the  public  land 
laws,  including  the  mining  and  mineral 
leasing  laws. 

3.  Tne  lands  described  in  paragraph  1, 
except  as  provided  by  paragraph  2,  are 
included  in  the  Hells  Canyon  National 
Recreation  Area,  the  Middle  Snake  Wild 
and  Scenic  River,  and  Power  E*roject  No. 
1971,  and  will  remain  clod  to  such 
forms  of  disposition  as  may  by  law  be 
made  of  National  Forest  System  lands, 
including  the  mining  laws.  The  lands 
lying  outside  the  national  recreation 
area  and  wild  and  scenic  river 
boundaries  have  been  and  will  remain 


open  to  applications  and  ofiers  imder 
the  mineral  leasing  laws. 

Dated:  November  26, 1997. 


Attlatant  Secretary  of  the  Interior. 

(FR  Doc.  97-32317  Filed  12-9-97;  8:45  am] 

MUMQCOoc  nw-»^ 


IHTERNATKMAL  TRADE 
COMMISSION 

Agency  Form  Submtned  for  0MB 


AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35),  the 
Commission  has  submitted  a  request  for 
approval  of  questionnaires  to  the  Office 
of  Management  and  Budget  for  review. 

PURPOSE  OF  INFORMATION 
COLLECTION:  The  forms  are  for  use  by 
the  Commission  in  connection  with 
investigation  No.  332-386,  Macadamia 
Nuts:  Economic  and  Competitive 
Conditions  Affecting  the  U.S.  Industry, 
instituted  under  the  authority  of  section 
332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332(g)).  This  investigation  was 
requested  by  Committee  on  Finance, 
U.S.  Senate.  The  Commission  expects  to 
deliver  the  results  of  its  investigation  to 
the  Committee  on  Finance  by  September 
30.  1998. 

proposal: 

(1)  Number  of  forms  submitted:  three 

(2)  Title  of  forms:  icaporter 

Questioiuialre.  Grower 
Questionnaire,  and  Grower/ 
Proceaaor  Questioimaire 

(3)  Type  of  request:  new 

(4)  Frequency  of  use:  Importer,  Grower. 

and  Grower/Processor 
questionnaire,  single  d^  gathering. 
scheduled  for  February  1998 

(5)  Description  of  respondents:  U.S. 

firms  which  produce,  process,  and 
or  import  macadamia  nuts 

(6)  Estimated  number  of  respondent*: 
100  (Grower  questionnaire) 

9  (Importer  questionnaire) 

6  (Grower/Processor  questionnaire) 

115  Total 

(7)  Estimated  total  number  of  boiuv  to 

complete  the  forms:  4,510 

(8)  InCormation  obtained  £rom  the  form 

that  qualifies  as  confidential 
business  information  will  be  so 
treated  by  the  Commission  and  not 
disclosed  in  a  manner  that  would 
reveal  the  individual  operations  of 
a  firm 
AOomoNAL  informa'pon  or  comment: 
Copies  of  the  forms  and  supporting 


documents  may  be  obtained  from 
Stephen  Burket  (USITC,  telephone  no. 
(202)  205-3318).  Comments  about  the 
proposals  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
AfEairs.  Room  10102  (Docket  Library), 
Washington.  DC  20503,  ATTENTION: 
Docket  Librarian.  All  comments  should 
be  specific,  indicating  which  part  of  the 
questionnaire  is  objectionable, 
deacribing  the  concern  in  detail,  and 
including  specific  suggested  revisions  or 
language  changes.  Copies  of  any 
comments  should  be  provided  to  Robert 
Rogowsky,  Director,  Office  of 
Operations,  U.S.  International  Trade 
Commission,  500  E  Street  S.W., 
Washington,  D.C.  20436.  who  is  the 
Commission's  designated  Senior  Official 
under  the  Paperwork  Reduction  Act. 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD  _ 
terminal  (telephone  no.  202-205-1810).' 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov). 

Issued:  December  3, 1997. 

By  order  of  the  Commissioa. 
Donna  R.  Koehnke, 
Secretary. 
jFR  Doc.  97-32334  Filed  12-9-97;  8:45  am) 


INTERNATIONAL  TRADE 
COMMISSION 

[Inveetigatkm  No.  332-325] 

The  Economic  Effects  of  Significant 
U.S.  Import  RMtrainto:  Socond 
Biennial  Update 

AOENCY:  United  States  International 
Trade  Commission. 
ACTION:  Notice  of  hearing  and 
opportiwity  to  submit  written 
comments  for  biennial  update  report. 

EFFECTIVE  DATE:  December  3, 1997. 
summary:  The  Commission  has 
scheduled  a  hearing  in  connection  with 
the  second  biennial  report  in  this 
investigation  for  May  12, 1998.  and  has 
established  deadlines  for  the  submission 
of  requests  to  appear  at  the  hearing  and 
for  the  filing  of  written  submissions  as 
set  forth  below. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Michael  Callaway  at  (202)  205-3247, 
Office  of  Economics,  U.S.  Intematiomd 
Trade  Commission.  Hearing  impaired 
persons  are  advised  that  information  on 
this  investigation  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  (202)  205-1810. 


/  VoL  62,  No.  237  /:  Wednesday,  Decembw' 10, 


ATKM:  In  a  letter 
dated  May  IS.  I992,1fae' United  States 
Trade  Representative  (USTR)  requested 
that  the  United  States  UtemotioDal 
Trade  Ccnnmiasion  conduct  as  r»  ":  ^..^u, 
investigation  assessing  the  quantiletfve 
economic  effects  of  significant  U.S. 
import  rea&aint  programroperating  in 
the  U.S.  economy.  The  request-also 
asked  the  Commission  to  prepare 
reports  updating  the  aztalysis,  with 
delivery  of  those  reports  to  be  made  on 
2-year  Latervala  following  die 
submission  of  the  first  report.  The  first 
report  was  delivered  to  the  USTR  in 
November  1903  and  the  first  update  was 
transmitted  in  December  1995.  A  letter 
from  USTR  sent  March  10, 1997 
leouested  that  the  second  update  be 
delayed  to  February  1999  to  allow  the 
analysis  to  incorporate  important 
information  due  to  be  released  very  near 
the  previously  scheduled  December 
1997  due  date. 

In  this  second  biennial  update  report, 
the  Commission  will,  as  was  done  in  the 
first  two  reports,  assess  the  economic 
efiiscts  of  significant  U.S.  import 
restraints  on  U.S.  coneumers,  on  itua 
activities  of  U.S.  firms,  on  the  income 
and  ^mplojrment  of  U.S.  woricers,  and 
on  the  net  economic  welfare  of  the 
United  States.  The  investigation  wiUnot 
include  import  restraints  resultiag  from 
final  antidumping  or  countervailing 
duty  investigations,  section  337  or  406 
investigations,  or  section  301  actioiu. 

The  initial  notice  of  institution  of  this 
investigation  vras  published  in  the 
Federal  Sagialer  of  June  17, 1992  (57  FR 
27063). 

nmuC¥muma:  a  public  hearing  in 
coimection  with  this  investigation  will 
be  held  on  May  12. 1998,  beginning  at 
9:30  a.m.  It  will  be  held  in  the 
Commission's  hearing  room  at  500  E 
Street,  SW.,  Washi^ton.  D.C.  20436. 
All  persons  wall  have  the  right  to  appear 
by  counsel  or  in  person  to  present 
information  and  to  be  heard.  Requests  to 
appear  at  the  public  hearing  should  be 
filed  with  the  Secretary,  United  States 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  D.C,  not  later 
than  the  close  of  business,  5:15  p.m.,  on 
May  5, 1998.  Hearing  statements  should 
be  filed  not  later  than  May  8, 1998.  Any 
posthearing  submissions  must  be  filed 
not  later  than  COB  June  12, 1998.  ha  the 
event  that,  as  of  the  close  of  business  on 
May  5, 1998,  no  witnesses  are 
sclwduled  to  appear  at  the  hearing,  the 
hearing  will  be  canceled.  Any  person 
interested  in  attending  the  hearing  as  an 
observer  or  non-participant  may  odl  the 
Secretary  to  the  Commission  (202-205- 
1816)  after  May  7. 1998,  to  determine 
whether  the  hearing  will  be  held. 


WRTTTEN  SWMttMONS:  iaierestod  penona 
are  invited  to  submit  written' statemants 
coacaming  the  juatteps  to  be  addtesaed 
ia  the  reporir  Commercial  or  finanrinl 
infnmation  that  apoity  desiEps  the 
CoramissioB  ta^raat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked  '  }.  ..^v-a 

"Confidential  Business  InformatfioBT-a^  - 
the  top.  (Generally .^submission  of 
separate  confidential  and  public 
versions  of  the  submission  vroiM^  be 
appropriate.)  All  submissions  requesting 
confictential  treatment  must  conform 
with  the  requirements  of  §  201.6  (rftiie 
Conunissioa'a  Rules  «f  Pnctioe  cud 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential    -< 
business  information,  will  be  made 
available  in  the  Office  of  the  Secrethry 
to  the  Commission  for  inspection  by 
interested  persona.  "To  be  assured  of 
consideration,  written  submissions  must 
be  filed  by  June  12, 1998. 

Issued:  December  4, 19*7. 
By  order  of  tlie  Conuniasiaa. 
Daaoa  R.  Koaludn, 

SecTBtoiy. 

(FR  Doa  97-32336  PUed  12-»h97:  8:45  am) 
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Pny.  Nbi  337-TA-iaq 

CMtiln  Hanfwwia  Logic  EimiMion 
SyMMN  MM  CotnponMiia  TiMPMfi 
NoMcaof  laaMBnciofaParwnant 
Llmilad  ExcliMlon  Ontor  Md  a 

and  Daaist  Order 


AQBICV:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 


:  Notice  is  hereby  given  that 
the  Commission  has  issued  a  permanent 
limited  exclusion  order  and  a 
permanent  cease  and  desist  order  in  the 
above-captioned  investigation. 
FOR  FURTHBt  WTOnMATION  CONTACT:  Jay 
H.  Reiziss,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3116. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  the  Commission's  Internet 
server  (http://Mrww.usitc.gov  or  ftp:// 
ftp.usitc.gov). 

SUPPICMENTARY  MPORMATION:  This 
action  is  taken  under  the  authority  of 
section  337  of  the  Tariff  Act  of  1930, 19 
U.S.Q  1337,  and  Commission  rule 
210.50, 19  CFR  210.50. 

This  investigation  and  temporary 
relief  proceedings  were  instituted  on 
March  8, 1996.  based  upon  a  complaint 


and  niotiao>farteniporBrjr  relief  filed  (m 
January  26, 1906.  by  Qaidctuni  DeeigB-. 
Systema,  inc<"Quicbum").  The 
respondents  are  Mentor  Gnpiucs 
Corpotatioa  ("Mentor")  of  WUscoviH^.  * 
QtBgaa  and  Meta  Systens  r'Meta")  of 
Saclay,  Fiance  (coUedively 
"lespimdents").  Metais  a  wholly  owned 
subsidiary  of  Mentor.  The  products  at 
isaue  are  hardware  logic  emulation 
systems,  subeaMmblies  thereof,  and 
components  thereof,  irkcludiag 
hardware  logic  emulation  software,  that 
are  used  in  the  semiconductor  ^ 

manufacturing  industry  to  design,  and  - 
test  the  electronic  circuits  f>f 
semicooducUtr  devices. 

After  m  11-day  evidentiary  hearing  in 
April-May  1996.  the  presiding 
administrative  law  judge  ("ALJ")  issued 
an  initial  detennination  ("ID")  granting 
complainant  Quiclctum's  motioB  for 
temporary  relief.  On  August  5, 1906,  the 
Commission  determined  not  to  modify 
or  vacate  the  ID  and  issued  a  temporary 
limited  exclusion  order  efleinat  Mentor 
and  Meta  and  a  temporary  cease  and 
desist  order  against  Mentor,  and 
determined  that  the  amount  of 
respondents'  bond  during  the  pendency 
of  temporary  relief  should  be  forty-duae 
(43)  percent  of  the  entered  value  of 
imported  hardware  logic  emulation 
S3rst8ms  and  components  thereof 

After  a  14-day  evidentiary  hearing 
and  two  da]rs  of  closing  argumenta.  dw 
ALJ.  on  July  31, 1997,  iasuad  a  final  ID 
finding  that  respondents  had  violated 
section  337  by  infringing  claims  of  all 
five  of  Quicktum's  asserted  patents.  On 
that  same  date,  the  ALJ  issued  a 
recommended  determhiation  ("RD") 
recommending  the  issuance  of  a 
permanent  exclusion  order  and  a  oeaaa 
and  desist  order.  On  October  2. 1997, 
the  Commission  issued  its  notice  of  tlie 
decision  not  to  review  the  ALfs  final  ID. 
thereby  finding  that  respondents  are  in 
violation  of  section  337.  The 
Commission  also  requested  briefs  on  the 
issues  of  remedy,  the  public  intnest, 
and  bonding.  Cta  Octc^wr  16, 1997, 
Quicktum.  respondents,  and  the 
Commission  investigative  attorneys 
submitted  comments  on  those  issues, 
and  on  October  23, 1997,  all  parties 
submitted  reply  comments. 

The  Commission,  having  determined 
that  a  violation  of  section  337  has 
occurred  in  the  importation,  sale  iat 
importation,  or  sale  in  the  United  States 
of  the  accused  hardware  logic  emulation 
systems  and  components  thereof, 
including  software,  considered  the 
issues  of  the  appropriate  form  of  such 
relief,  whether  the  public  interest 
precludes  issuance  of  such  relief,  and 
respondents'  bond  during  the  60-day 
Presidential  review  period. 


/  Vri.CI.ltoL  ur  t 


la.  vmf  I 


toflk* 
I  vafaM  of  Mdi  Mlidw  If  Ik* 
value  fai  batad  on  odMr 
I  valua. 

Cppt—  of  ail  ooaconfliiawHal 
docuxMots  fUad  in  coonactiao  wMi  tliis 
invaatifMkm  aia  availaUa  tat  inapactkio 
during  ottdal  butina—  houn  (•:4S  ajn. 
to  S:1S  pjn.)  in  the  OfBca  of  tha 
Saoatary.  U.S.  Inteniational  Tiade 
CoouniMion.  500  E  Straet  SW.. 
Waahington.  D.C  20436.  talephona  202- 
205-2000.  Hearing-impaired  pataona  aia 
adviaed  that  iniormation  on  mia  matter 
can  be  obtained  by  contacting  the 
Commiaaion's  TDD  tanninal  on  202- 
205-1810. 


'  3. 1997. 
By  ordar  of  Um  CoauniMioa. 

Sscntaiy. 

(FR  Ooc  97-32335  PiM  12-»-«7:  8:4S  ( 


OEPARTMENT  OF  JUSnCC 

ifaaraani  s  Moviaofy  MMni  on 

ACTION:  President'*  Advisory  Board  on 
Race;  notice  of  meeting. 


r:  The  President's  Advisory 
Board  on  Race  will  meet  on  December 
17. 1907.  in  Fairfax  County,  Virginia  at 
a  site  to  be  determined.  The  meeting 
will  start  at  approximately  9:00  a.m.  and 
end  at  approximately  3:30  p.m.  The 
agenda  will  include  a  discussion  of  the 
experiences  and  challenges  in  primary 
and  secondary  education  for  students  of 
diSsnnt  races  and  of  programs  that  are 
addraaaing  some  of  those  challangaa. 

The  Baeting  will  be  op«i  to  the 
public  on  a  first-come,  first-seated  basis. 
Interested  persons  are  encouraged  to 
attend.  Members  of  the  public  may 
submit  to  the  contact  parson,  any  time 
before  or  after  the  meeting,  written 
statements  to  the  Board.  Written 
comments  may  be  submitted  by  mail, 
telegram,  or  facsimile,  and  should 
contain  the  writer's  name,  address  and 


S.  1997. 

The  Oapartmant  of  Labor  (DOL)  Imb 
aubmiOad  the  feUowing  pnbUc 
infonnatioQ  ooUactkn  raquaata  (ICK'a) 
to  the  Office  of  Manymant  and  Budget 
(OMB)  Cor  review  and  approval  in 
accordance  with  the  Psmrwock 
Reduction  Act  of  1095  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR.  with  appUnble 
supporting  documentation,  may  be 
obtained  fay  calling  the  Department  of 
Labor.  Departmental  Clearance  Offioar, 
Todd  R.  Owen  ((202)  219-5096  ext  143) 
or  by  E-Mail  to  0«ren-ToddMol.gov. 
Individuab  who  use  a 
telecommunication  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eaatam 
Time.  Monday-Friday. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
ACEiirs.  Attn:  BLS,  DM,  ESA.  ETA. 
MSHA,  OSHA,  PWBA.  or  VETS.  Office 
of  Management  and  Budget.  Room 
10235,  Washington,  DC  20503  ((202) 
395-7316).  on  or  before  January  9.  1908. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  propoaed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


iVJbcterf  IhiMfcr:  Slito.  Local  or  TriW 

NuMtbtr  of  HBtpondtutti  59. 


Total  Burdan  Houn:  99. 

Total  antuialiaod  capHol/ttiBtup 
carta:  •. 

TMo/ onntiof  coaCt:  0. 

Oaacrfption:  Tha  raquaatad 
iaformatioa  will  be  uaad  to  aaaaaa  fTPA 
local  financial  participant  data. 
PHtidpaiit  and  financial  data  will  be 
uaad  to  raapond  to  Congraaaional 
ovanight.  to  prepare  biulgat  raquaata, 
and  make  annual  rapocts  to  Congraas 
par  statute. 

Amncj.  Occupational  Safaty  and 
Health  Adminiatration. 

THh:  Aabaatoa  hi  Genanl  Induatiy  (20 
Part  1910.1001). 

Oka  Number.  1218-0133  (axtanaion). 

Frequency:  On  occasion. 

Affected  Public:  Buaineas  and  other 
for-profit.  Federal  and  State 
government.  Local  or  Tribal 
governments. 

Number  of  Respondents:  233. 

Estimated  Time  Per  Respondent:  Time 
per  response  ranges  from  5  minutea  to 
maintain  records  to  1.5  hour  fOT 
employees  to  receive  a  medical  exam. 

Total  Burden  Houn:  43.197. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs:  $1,625,143. 

Description:  The  purpose  of  the 
Asbestos  in  General  Industry  Standard 
and  its  information  collection 
requirements  are  designed  to  provide 
protection  from  the  adverse  health 
efiects  asaociated  with  occupational 
exposure  to  asbestos.  The  standard 
requires  employers  to  monitor  employee 
exposure  to  asbestos,  to  monitor 
employee  health  and  to  provide 
employees  with  information  about  their 
exposures  and  health  efEects  from 
exposure  to  asbesto*. 

Agency:  Occupational  Safisty  and 
Health  Administration. 

Title:  OSHA  Date  collection  System. 

OA4B  Number:  1218-0209  (extension). 


ffjdnil. K^pfter ■/  Vglw^Sfc.No.  r237  7. Wednesday^Decpmbor  T^njUfft/i 


F«s9i«»ncyr Manually.   .  i ,<»-,  o-  t, 

Affected  Public:  Business  and  other 
fw-profit.  Stete  government.  Local  or 
Tribal  governments. 

Numoer  of  Respondents:  80.000. 

Estimated  Timeftx  Resptmdent:  30 
minutes. 

roto7  Burden  Hours:  35,000. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs:  0. 

Description:  The  1988  OSHA  Date 
Collection  will  request  1997  injury  and 
illness  date  from  80,000  esteblishments 
throughout  the  Nation.  The  date  are 
needed  by  OSHA  to  carry  out 
intervention  and  enforcement  activities 
to  guarmtee  workers  a  safiB  and 
healthful  workplace.  The  date  will  also 
be  used  for  measiirement  purposes  in 
compliance  with  the  Government 
Performance  and  Resulte  Act  of  199S 
and  multiple  research  purposes.  The 
date  collected  are  already  maintained  by 
employers  as  required  by  29  CFR  part 
1904. 

ToddLOwaa. 

Departmental  Clearance  Officer. 
(FR  Doc.  97-32307  Filed  12-9-97;  8:45  am) 


DEPARTMEHT  ORJSaOR 

EmploynMnt  «nd  Training 
Administratloh 

InvMtigations  Regarding  C«rtificattons 
of  Eligibility  To  Apply  for  Worltar 
Adjuatwant  AMiatano 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  211(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  AcL 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  AcL  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  petitioners  or  aay^ithKi. 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  addrasa 
show  bdow.  not  later  than  Decmnber 
22, 1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  addreat 
shown  below,  not  later  than  December 
22,  1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W..  Washington.  DC  20210. 

Signed  at  Washington.  DXl  dik  ITtfa  day 
of  November.  1997. 

Grant  D.  Beats, 

Acting  Director,  Office  of  Trade  AdjuatmeiU 
Assistance. 


APPENOix— PEimoNS  Instituted  On  1 1/17/97 


TA-W 

Subiect  firm  (patiiioners) 

Location 

Oateofpeti- 
Iton 

Pioduut(a) 

33.997 

Century  Mfg  Co  (Comp) 

Pierre  SD 

11/03/97 

Battery  Chargers. 

Sew  Knit  Tops  &  Svraatshirta. 

33,998 

American  Standard  Apparel  (Wkra)  .. 

WHoamapon,  ka  „„„.. 

11AM/97 

33,999 

American  Tissue  Mills  (Wkra)  

Tomahawk,  Wl  .......... 

1001/97 

Single  &  Double  Ply  Napkin,  Toweling. 

34.000 

Nitro.  WV 

1(V28/97 

Rut}t>er  Chemicals 

34.001 

Warren  Petroleom  (Comp) 

Santena,KS      

10^7/97 

Natural  Gas. 

34.002 

Maine  Traditional  Stilch  (Wtos) 

Lewislon.  ME 

11/01/97 

Shoe  Stitohing. 

34,003 

Umtxo  NA  (Comp)  

FairblufI,  NC 

10/28/97 

Nyton  Soccer  Shorts. 

34.004 

MAPA  Pioneer  (USWA)  „ 

WHtard.  OH 

11/01/97 

Latex  Rubber  Gtoves. 

34.005 

Gertesco,  Inc.  Tishomingo  (Comp)  ... 

Luka.  MS _. 

1028/97 

Western  FooiwlBar. 

34.006 

Pacific  Lumber  &  Shipping  (UBC) 

Seattle.  WA 

11/05»7 

Soft  Wood  Dimenskxi  Lumber. 

34.007 

International  Watchmakers  (Comp)  .. 

Mission  Vieio.  CA 

11/04/97 

Wakih  Parts. 

34.008 

J  &  L  Specialty  Steel  (USWA)  

Detnjit.  Ml „ 

11/03«7 

Flat  Rolled  Stainless  Steel. 

34.009 

Morganton  Dyeing  (Wkrs)  

Morganton.  NC  .......... 

1^31/97 

Dye  &  Finish  Ladies'  Apparel  Fabrics. 

34.010 

Paitcer  Hannifin  Co  ........> 

Berea.  Ky 

10/20/97 

O-Rings. 

34,011 

SRAM  Corp  (Wfcra)  

Ek  Grove  ViH.  IL 

11/04/97 

Shifters  &  Brakes  for  Mountain  BlWa. 

34.012 

Carrier-Global  (Wkra)  

Syracuse.  NY 

11/05/97 

Engineering  Drawings. 

34.013 

Alcatel  Telecommunicalion  (Wkrs) .... 

Roanoke.  VA 

1Q/23«7 

Fiber  optics. 

34,014 

Dee's  MIg,  Inc  (Comp) „ 

El  Paso.  TX 

11/06/97 

Ladies'  Jeans. 

34,015 

Green  Veneer.  Inc  (Wrks) , 

Mill  City  Or    ** 

11/05/97 

Green  Veneer  for  Plywood 
Fabrics  for  i  aHiw  Onaaes 

34,016 

Paradox  Fatxics,  Inc  (Comp) ».. 

Now  York.  NY 

11/04/97 

(FR  Doc.  97-32295  Filed  12-9-97;  8:45  am) 
■NjjNQ  oooc  mm  js  n 


DEPARTMENT  OF  LABOR 

EmploynMnt  and  Training 
Adminiatration 

(TA-W-33.727] 

CMS  NOMECO  oil  and  Qaa  Company. 
Jackaon,  Michigan;  NoUca  of  NagaUva 
Dalarmlnation  Ragarding  Appllcalion 
for  Raconaldaration 

On  August  29, 1997,  the  Department 
issued  a  Negative  Determination 


Regarding  Eligibility  to  apply  for  worker 
adjustment  assistance,  applicable  to 
vratkBTS  and  former  workers  of  CMS 
NOMECO  Oil  and  C^  Company  of 
Jaclcson,  Michigan.  The  notice  was 
published  in  the  Federal  Kirgittitr  on 
September  30. 1997  (62  FR  51152). 

By  letter  of  September  24, 1907.  the 
petitioners  requested  administrative 
reconsideration  regarding  the 
Department's  denial.  New  information 
provided  by  CMS  NOMECO  Oil  and  Gas 
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Company  shows  that  company  sales 
declined  during  the  time  period  relevant 
to  the  inveatigation. 

Workers  at  the  subject  firm  are 
engaged  in  employment  related  to  the 
exploration  and  production  of  crude  oil 
and  natural  gas.  The  workers  are  not 
separately  identifiable  by  product  line. 

Pursuant  to  29  C3^  go.lS(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  IkIs 
not  previously  considered  that  the 
determination  complained  of  was 
eRonaoua; 

(2)  if  it  appears  that  the  determination 
complained  of  was  baaed  on  a  mistake 
in  tlM  detennination  of  bets  not 
previously  considered:  or 

(3)  if  in  the  opinion  of  the  Certifying 
CMBcar,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
daciaion. 

The  request  for  reconsideration  claims 
that  U.S.  sales  decreased  as  a  result  of 
imports  during  the  relevant  time  period 
and,  thus  the  company  made  a  strategic 
business  decision  to  relocate  to 
Houston.  Texas  in  order  to  pursue 
foreign  production  of  oil  and  gas  which 
resulted  in  workers  being  dislocated  in 
Jackson.  Michigan. 

In  order  for  the  Department  to  issue 
a  worker  group  certification,  all  of  the 
group  eligibility  requirements  of  Section 
222  of  the  Trade  Act  must  be  met. 
Review  of  the  investigation  findings 
show  that  criterion  (3)  was  not  met. 

Revised  data  from  the  subject  firm 
does  indicate  a  minor  decline  in 
domestic  sales.  However, 
notiofithstanding  these  minor  declines  in 
domestic  sales,  the  separations  resulted 
from  a  corporate  decision  to  transfer 
corporate  headquarters  within  the  U.S. 

CosKJaaioa 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
tiMn  has  been  no  anor  or 
misinterpretation  of  the  law  or  of  the 
hcto  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washii^on.  0.C  this  2nd  day  of 
1997. 

laBaala. 

Acting  Dirwctar,  Offkx  ofTmde  AdfuMnmnt 

nM9mtKOttC9t 

[FR  Ooc  97-32304  Piled  ia-«-e7:  •:45  ami 


DEPARTMENT  OF  l>BOR 

EinploynMnt  end  TrainloQ 
Admlnlstratton 

[TA^II^a%i7»,etaLl 

Drtloo  Induatriea,  Jncorporled, 


and  Production  Facility. 
Tora,  i"ennsyivanM  rTooucuon 
Facility.  Adomo  County.  Pennsylvania, 
Catz  Dhdalon.  New  Yock^  New  Yorttj 
Afiiandad  CactMcaUon  RaQardhiQ 
Eligibility  To  Apply  for  Worfcar 
Adjualmanl  i 


In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
22, 1996,  applicable  to  all  workna  of 
Dallco  Industries,  Incorporated, 
Houstontown.  Pennsylvania. 
Heedquarters  and  production  Facility. 
York.  Pennsylvania  and  Production 
Facility,  Adams  County,  Pennsylvania. 
The  notice  was  published  in  the  Fedmal 
Register  on  June  6. 1996  (61  FR  28900). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  employment 
related  to  the  production  of  ladies' 
loungewear.  sleepwear.  sportswear  and 
chilcuen's  clothing.  New  information 
received  by  the  company  shows  that 
worker  separations  occuned  at  the  Catz 
Division.  New  York.  New  York  location 
of  Dallco  Industries,  Incorporated  when 
it  cloeed  in  August.  1997.  The  New 
York.  New  Yon  location  served  as  a 
showroom  with  designing  and  sales  for 
the  headouarters  and  production 
fecilities  located  throughout 
Pennsylvania. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Dallco  Industries,  Incorporated  who 
were  adversely  affscted  by  increased 
imports.  Accordingly,  the  Department  is 
amending  the  certification<to  cover  the 
workers  of  Dallco  Industries, 
iDOorporated,  Catz  Division.  New  York. 
New  York. 

The  amended  notice  applicable  to 
TA-W-32.179  is  hereby  issued  as 
follows: 

"All  wockan  of  Dallco  Industrie, 
incorpoiated  located  at  tiie  production 
facility  in  Huatontowm.  Peniuylvania  (TA- 
W-32.178).  haadqiiarten  and  production 
facility  in  York.  Pennsylvania  (TA-W- 
32.179A).  productioo  facility  in  Adams 
County.  Pannsylvaaia  (TA-W-32,17«B),  Catz 
Division.  New  York.  New  York  (TA-W- 
32,179C)  who  became  touUy  or  partially 
separstad  bora  employment  on  or  altar 
March  12. 19«S  are  alifibla  to  apply  far 


adjustment  assistance  under  Section  223  of 

the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C  this  28th  day  of 

November  1997. 

Grant  D.  Beek. 

Acting  Dindor,  Office  ofTmde  Adjuttmntt. 

(FR  Doc.  97-32302  Filed  12-9-97;  8:45  am] 

I  oooc  4at*4a-M 


OEPARTMDrr  OF  LABOR 
Einployinant  and  Training 


[TA-W-n,7Ml 

Dyna*CfaR  nouatiiaa.  Incorpocaladi 


of  AppHcallon  for  Raconaktoradon 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Acting  Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Dyna-Crafl  Industries.  Incorporated, 
Murrjrsville.  Pennsylvania.  The  iwiew 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantiy  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

TA-W-33,7S«:  Dfoa-Craft  faidustriaa, 
Incocpocalad 
MuiiysviUa,  Pannsytvania  (Novambar  20. 
1997) 

Signed  at  Washington.  D.C  this  21st  day  of 
Novanbar.  1997. 

Grant  D. 


Acting  Dinctor,  Office  o/  7>ade  Adputwent 
Aaaiatancm. 

(FR  Doc.  97-32298  Filad  12-9-87;  8:45  am] 

G00a4S1l 


OEPARTMBIT  OF  LABOR 

cni|iioynMni  ana  i  raining 
Admlnlatrallon 

Nuiica  or  uawrnNnaDona  nagaraing 
ENgMHty  To  Apply  for  Woflwr 

and  NAFTA 


In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
simmiaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  pwriod  of  November,  1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
mtiatbemet 
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(1)  that  a  significant  nunriier  or 
proportion  of  the  workers  in  the 
woricers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  that  sales  or  iHoduction,  or  bodi, 
of  the  firm  or  suboivisimi  have  ° 
decreased  absolutely,  and 

(3)  that  increases  of  imiwrts  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantiy  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Detenainattons  far  Werfar 


In  each  of  the  following  cases  die 

investigation  revealed  that  criterion  (3) 

has  not  been  met  A-  survey  of  customers 

indicated  that  increased  imports  did  not 

contribute  importantiy  to  worker 

separations  at  the  firm. 

TA-W-33.759:  Dyna-Cmfl  Induttries, 
Inc.,  MuirysvUle,  PA 

TA-W-33.810:  Lenxing  Fibers  Corp., 
lowland.  TN 

TA-W-33.007;  Superior  Farms,  Inc., 
EUensburg.  WA 

TA-W-33,823:  Princeton  Carpets, 
Adairsville,  GA 

TA-W-33,905;  Lornlie  Originals,  Inc., 
Redding.  CA 

TA-W-33.668;  Maxus  Energy  Corp., 
Dallas,  TX  &■  Operating  at  The 
F<Mowing  Locations;  A;  Midgprd 
Energy  Co.,  Amarillo,  TX  B; 
Midgard  Energy  Co..  Canadian,  TX, 
C;  Midgard  Energy  Co  (Dumas), 
Sunray,  TX,  D;  Chemical  Land 
Holding,  Inc..  Kearny.  NJ,  E; 
Midgard  Energy  Co,  Pampa,  TX,  F; 
Midgard  Energy  Co.,  Perryton,  TX. 
G;  Midgard  Energy  Co..  Roger  Mill 
Plant,  leedy.  OK,  H;  Midgard 
Energy  Co..  Spearman.  TX.  I; 
Midgard  Energy  Co..  Sunray  Gas 
Plant.  Sunray.  TX 
In  the  following  cases,  the 

investigation  revealed  that  the  criteria 

for  eligibility  have  not  been  met  for  the 

reasons  specified. 

TA-W~33.963;  Lenworth-Aminco,  Inc., 
A  Division  ofLenworth  Metal 
Products  Ltd..  Meadville.  PA 

TA-W-33,805:  Marsey  Lace.  Guttenburg, 
...       NJ 

The  workers  firm  does  not  produce  an 

article  as  required  for  certification  under 

Section  222  of  the  Trade  Act  of  1974. 

TA-W-33.860;  Pride  Manufacturir^  Co., 
Guilford.  ME 
The  inveatigation  revealed  that 

criteria  (2)  has  not  been  met.  Sales  or 

production  did  not  decline  diuing  the 

relevant  period  as  required  for 

certification. 


TA-W-33.787:  StaiJey  Hardware.  New 

BrUian.CT 
The  inedominant  cause  of  worker 
separatfons  at  the  sidiject  firm  was 
cmised  by  a  transfiBr  of  production  to 
other  domestic  locations. 
TA-W-33.773:  Banner  Pharmaeaps, 

Easabeth,NJ 
TA-W-33.897:  Beliot  Corp.,  Beloit 

Pulfons  Gronp.  Dahon,  MA 
TA-W-33.775;  CTS  Coq>..  Baidwin,  WI 
TA-W-33.990:  Extex.  Inc..  St.  Elmo.  R. 
Increased  imports  did  not  contribute 
importantiy  to  worker  separations  at  the 
firm. 

Affinnative  Determinations  for  Worker 
Adjustment, 


The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  ft  location  for  each  determination 
refsrences  the  impact  date  for  all 
woricers  for  such  determination. 
TA-W-33.669:  Kimberiy-Clark  Corp., 

Marinate,  WI:July4,  1996 
TA-W-33,943:  Carolyn  c^  Virginia,  Inc.. 

Bristol.  VA:  September  IS.  1996 
TA-W-33.731;  Trina.  Inc..  Fall  River. 

MA:  July  31. 1996 
TA-W-33,607:  Letatte  Co.,  Inc.,  d/b/a 

L.C  Holdings.  Inc..  Smith  Creek, 

MI:  June  17. 1996 
TA-W-33,930:  Frolic  Footwear,  Walnut 

Ridge,  AR:  September  29.  1996 
TA-W-33.7S2;  Chxk  Metal  Products 

Co.,  Marion,  OH:  August  8, 1996 
TAr-W'33.834:J(mbil.  Inc..  Chase  City. 

VA:  Septembw  2. 1996 
TA-W-33,891:  MCD  International,  LLC, 

Aimiston.  AL:  September  22, 1 996 
TA-W-33.927;  Oneita  Industries,  Inc., 

Fayette  Apparel  Plant,  Fayette,  AL: 

OcttAer  7. 1996 
TA-W-33,862:  Great  American 

Products,  Inc..  Broadview,  IL: 

September  11. 1996 
TA-W-33.859;  This  &  That.  Inc.. 

Elizabethville.  PA:  September  8. 

1996 
tA-W-33,884:  Manhattan  Shirt  Co.,  A 

Division  qfSalant  Corp.,  Andalusia, 

iU«  a99o 
TA-W-33,883;  Fleetwood  Metals 

Industries,  Tecumseh,  MI: 

September  25, 1996 
TA-W-33,848:  CPC  International,  Inc., 

Best  Foods  Div.,  Jersey  City,  NJ:  July 

29, 1996 
TA-W-33,841;  M.  Fine  &  Sons 

Manufacturing  Co.,  Bedford,  IN, 

September  15. 1996 
TA-W-33,861;  Posey  Manufacturing 

Co.,  Inc.,  Hoquiam,  WA:  September 

2,1996 
TA-W-33.928:  (kuinger  Knitwear  Co., 

Rutledge.  TN:  October  8. 1996 
TA-W-33.756:  Gumey  Industries.  Inc.. 

Apparel  Div.,  Plattville,  AL  August 

9, 1996 


TA-W-33,853:  Pondmoea 

Manufacturing  Co..  A  StU»idkayof 

Fmnkhn  Pedc  Industries. 

Chattanoogb,  TN:  SeptnnherC 

1996 
TA-W-33.761:  CNG  Transmission 

Corp.,  ClarkdHug.  WV  Sr  Operatic 

in  the  Following  States:  A;  NY,  B; 

OH,  C:  PA,  D;  TX,  E;  VA,  F;  WV: 

Septemba26. 1997 
TA-W-33,92S;  Apparel  Brands.  Inc, 

Wrif^tsville.  GA:  Octobers.  1996 
TA-W-33.920:  Tarrytown  Garment. 

Tarrytown.  NY:  October  8,1996 
TA-W-33.776  &■  A;  Appalachian 

Finishing  Works.  Knoxville.  TNand 

Southbound  Cormections.  Inc.. 

Maynardville.  TN:  Aufftst  18.  1996 
TA-W-33.851  Sr  A;  Condere  Corp.  d/b/ 

a  Fidelity  Tire  Maimfacturing  Co., 

Natchez.  MS  and  Condere  Corp., 

Hamden.  CT:  September  1 7.  1996 
Also,  porsuant  to  Titie  V  of  the  Neidi 
American  Free  Trade  Agreement 
Implementation  Act  (PX.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  November, 
1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
propoitron  of  the  workers  in  the 
woitos'  firm,  or  an  appropriate 
subdivision  thereof,  (including  wm^cers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  abaolutely. 

(3)  that  im{>orts  from  Mexico  or 
Canada  of  articles  like  or  directiy 
competitive  vrith  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  Increases  in  imports 
contributed  importantiy  to  such 
wcHicsrs'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  that  there  has  been  a  ahifl  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directiy  competitive  with 
articles  which  are  produced  by  the  firm 
cw  subdivision. 
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In  aach  of  the  following  caaes  Um 
invMtigatioB  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
Thare  was  no  shift  in  production  Cram 
tha  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA~01B78:  Fenotylvania 

Technoiogie*,  SteoJtown,  PA 
NAFTA-TAA-01 751;  Paul  MiUwr.  JM. 

Harvesting.  Belle  Glade,  FL 
NAFTA-TAA-01960:  Lomlie  OriginalM. 

Inc.,  Redding.  CA 
NAFTA-TAA-OieaaA;  Southbound 

Connectiong.  Inc..  Maynardvilh,  TN 
NAFTA-TAA-019a6;  Bote  Corp.. 

WeaOMTo.MA 
NAFTA-TAA-01899;  Pro-Lbte  Cap  Co.. 

Bowie.  TX 
NAFTA-TAA-01931;  The  Stanley 

Works.  Stanley  Took  Divition. 

York,  PA 
NAFTA-TAA-01999:  Pacific  Rafbiin^ 

Co..  Hercules.  CA 

In  the  following  caaes,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

NAFTA-TAA-0199S:  LenworthAminco. 
Inc..  A  Div.  ofLenworth  Motal 
Products,  Ltd..  Meadville.  PA 
SAFTA-TAA-01941:  F.W.  Woolworth. 
Berwyn,  IL 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act.  as 
amended. 

Affirmative  Determinations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued:  the  date  following  the  company 
name  and  location  for  each 
determination  references  the  impact 
dale  for  all  workers  for  such 
determination. 

NAFTA-TAA-01888:  Appalachian 

Finishing  Works.  (Plants  1  &■  2). 

Knoxville.  TN:  August  18.  1996. 
NAFTA-TAA-01944:  Fleetwood  Metals 

Industries,  Tecutnseh.  MI: 

September  30,  1996. 
NAFTA-TAA-01769:  Gargiulo  Packing 

House.  Immokalee,  FL:  May  7,  1996. 
NAPTA-TAA-01954  &  A:  Taylor  Togs, 

Inc..  Micaville.  NC  and  Green 

Mountain.  NC:  October  2.  1996. 
NAFTA-TAA-01936  &  A;  Ace  Metal 

Fabricators.  Inc..  Bronx.  NY  and 

Ace  Sprayfinishing  Corp..  Bronx, 

NY:  September  22.  1996. 
NAFTA-TAA-01778:  Letarte  Co..  Inc.. 

d/b/a  LC.  Holding  Inc..  Smiths 

Creek.  MI:  June  20, 1 996. 


NAPTA-TAA-01943;  Graham  Chemical 

Co.,  Div.  of  ax  Interstate,  Inc., 

Jamaica.  NY:  September  30.  1996. 
NAFTA-TAA-C1978:  Bonita  Packing 

Co..  Bonita  Springs,  FL:  October  15. 

1996. 
NAFTA-TAA-01951;  Wohrerine  World 

Wide,  HYTeat,  Inc..  KMavUle,  MO: 

September  25.  1996. 
NAFTA-TAA-01963:  Apparel  Brands. 

Inc..  Wrightsville.  GA:  Octobm  tO. 

1996. 
NAFrA-TAA-019SS:  Cornelius  Farms. 

Inc..  Florida  City,  FL  August  28. 

S996. 
NAFTA-TAA-01887  A:  Reeves  Brothers. 

Inc..  Chesnee.  SC  and  BishopviUe. 

SC:  AuguaiU.  1996. 
NAFTA-TAA-01972:  Fedco  Automotive 

Components  Co.,  Inc.,  Div.  of  Slant 

Corp..  Buffalo.  NY:  October  9,  1996. 
NAFTA-TAA-01964;  Veratec,  A  Div.  of 

International  Paper  Co.,  Lewisburg. 

PA:  October  10.  1996. 
NAFTA-TAA-01 798;  O  8- H 

Manufacturing  Co..  Inc..  Allentown. 

PA:  June  30.  1996. 
NAFTA-TAA-01961:  DQ  Investment 

Corp  d/b/a/  Accadat,  Data  Entry 

Operations,  San  Diego.  CA: 

September  30.  1996. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  November, 
1907.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C  20210  during  normal 
businass  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

DatMl:  ^4ov«lnb0r  20.  1997. 
Grant  D.  Baals. 

Acting  Director,  Office  of  Trade  Adfuatment 
AMMittance. 

IFR  Doc.  97-32297  Filed  12-0-97;  &:4S  am) 


DEPARTMENT  OF  LABOR 

Employnwnt  and  Training 
Administration 

[TA-IM-33,060  and  OSOH] 

IttMca  induatrtaa.  Incorporalad, 
Thomaavilla.  Oaorgia,  Htiaca 
induatrlaa,  Ineorporatod,  Quitman, 
Oaorgia;  Amandad  Cartlfication 
Ragarding  Eligibility  to  Apply  for 
Worhar  Adjuatmant  AaaManc* 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  Labor  issued  a  Certification 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  February  14. 
1997.  applicable  to  all  workers  of  Ithaca 


Industries.  Inc.,  Thomasville,  Geoi]gia. 
The  notice  was  published  in  the  Federal 
Ragistar  on  April  29, 1997  (62  23273). 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
finn.  New  information  shows  that 
%vorksr  separations  will  occur  at  the 
subject  linns'  Quitman.  Georgia  fisdlity 
when  it  closes  in  December,  1997. 
Workers  at  the  Quitman,  Georgia  fMdlity 
are  engaged  in  the  production  of  men's 
and  boys'  undergarments.  Based  on 
these  new  findings,  the  Department  is 
amending  the  certification  to  cover 
workers  at  the  Quitman,  Georgia  facility. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Ithaca  Industries,  Inc. adversely  affected 
by  iixTeaaed  imports. 

The  amended  notice  applicable  to 
TA-W-33,050  is  hereby  issued  as 
follows: 

"All  wacfcan  of  Ithaca  Industries,  lac. 
Tfaomuvillfl.  GwHgia  (TA-W-Sa.OSO).  and 
QuiUnan.  Georgia  tTA-W-33.050H)  who 
became  totally  or  partially  Mparatad  from 
amployment  on  or  after  Oecembar  4, 1995  are 
eligible  to  apply  for  adjustment  asaistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Wasliington,  O.C.  this  1st  day  of 
December,  1997. 
Grant  O.  Beale. 
Acting  Director.  Office  of  Trade  Adjustment 


(PR  Dec.  97-32306  Piled  12-9-«7;  8:4S  ami 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administration 

rr  A-W-3S.  936:  TA-W-33, 93eA] 


Jannmar  Corp.  of  T 
Mafjann  Trudting  of 
KnoxvlHa.  Tannsaass;  Nodoa  of 
Tarwinatlon  of  InvaattgaMon 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  October  27.  1997  in 
response  to  a  worker  petition  which  was 
filed  on  October  27. 1997  on  behalf  of 
workers  at  Jennmar  Corp.  of  Tennessee 
and  Marjenn  Trucking  of  Tennessee, 
Knoxville.  Teimessee. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 
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Signed  in  Washington,  D.C  this  25th  day 
of  November,  1997. 

Grant  D.  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[PR  Doc.  97-32294  Filed  12-9-97;  8:45  ami 

SaXSMl  COOC  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administration 

Invartigations  Ragarding  CartlllcaUons 
of  Eligibility  to  Apply  for  Worfcar 
Adjustment  Aaalatanca 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions. 


the  Acting  IMrector  of  the  Office  of 
Trade  Adjustment  Assistance. 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section  221 
(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  woakera  are  eligible  to  apply  for 
adjustment  assistance  imder  Tide  n. 
Chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  b^an  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitionen  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director.  Office  of  the  Trade 

Appendix 

PelWora  Instituted  on  11/24/B7] 


Adjustment  Assistance,  at  the  addraas 
show  below,  not  later  than  December 
22. 1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistaiux,  at  the  address 
shown  below,  not  later  than  December 
22, 1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C  this  24th  day 
of  November.  1997. 

Grant  D.  Beala. 

Acting  Directta-.  Ofpce  o/Ttode  Adjastmmtt 
Assistance, 


TA^W 


34.017 
34J018 
3i<019 
34.020 
34.021 
34, 

34l024 
34.025 
34,026 
34,027 
34,026 
34.020 
34.030 
344»1 


Subject  firm  (petitioners) 


Marathon  Electric  (Wkra) 

Aluminum  Conductor  Prod.  (USWA) 

Signal  Apparel  Co.,  Inc  (Ca) 

San  Antonio  Qam>ent  (Co.) 

Bosch  Bcaldng  Systems  (UAW) 

National  Sealing  Co  (Wkr^ 

Spencer's  Inc.  (Wkrs)  

Columbia  Footwear  Corp  (UFCW)  .. 

Carter  Footwear,  Inc.  (UFCW)  „ 

Lukens  Steel,  Inc  (USWA) 

Stanley  BostHcti  (Wkrs)  

Gantex  LLC  (Wkrs) 

Louisiana  Paciiic  (Co.) 

Cooe  Mis  (UNITE)  ...„ 

MKE  Quantum  Components  (Co.) ... 


tocsliun 


York,  PA 

Vancouver,  WA  ... 
New  Tazewell,  TN 
San  Antonio,  TX ... 
Johnson  City,  TN  , 
Horse  Cave,  KY  „ 

HAIsviHe,  VA 

HazMon,  PA 

Wikes-Bwre,  PA  . 
Washington,  PA  „. 
N.  Kingstown,  Rl  .. 
Rocky  Mount,  NC . 
Hayder  Lake,  ID  „. 

HflMf  HfVBr,  NC  

Shrewsbury,  MA ... 


Date  of 


11/01/97 
11/10/97 
11/14/97 
11/07/97 
11/07/97 
11/07/97 
11/07/97 
11/0S/97 
11/05/97 
11/06/97 
11/10/97 
11/11/97 
11/11/97 
\QI2aKT 
11/14/07 


Producis(s) 


Generators. 

Akiminum  Conductor  Cable. 

Ladtes*  &  Men^  T-Slwts,  Pwils. 

Fmishers  of  Levi  Docker  kx  Men. 

Tnjck  &  Automobile  Brake  Dnjms  &  Rotors. 

CushorvAire  Truck  Seats. 

tniants  and  Ctiildren's  Wa». 

Casual  Shoes  &  Boots. 

Canvas  &  Rut>ber  Casual  Footwear. 

Stainless  Steel  Products. 

Galvanized  Nails. 

Printing  of  Fabrws  tor  ApparaL 

Various  Lumtwr  Products. 

Chamois  Shirting,  Flannel  Shirting. 

Components  tor  Disc  Drives. 


(FR  Doc.  97-32300  Piled  12-9-97;  8:45  am] 

sauNO  COOK  ms  w  a 

DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administration 

n'A-W-33.7e7  and  T87F] 

Fruit  of  tha  Loom;  Martin  Mills,  Inc.  Df 
B/A  8t  Martlnvilla  Mills  including 
formar  Employaaa  of  Jaanaratta  Mills 
St  Martlnvilla,  Louiaiana  and 
Jaanaratta  Mills  Diviaion  of  Martin 
Mills,  inc.  Jaanaratta.  Louiaiana; 
Amandad  Cartlflcalion  Ragarding 
Eligibility  to  Apply  for  Woiter 
Adjustment  i 


In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 


Apply  for  Worker  Adjustment 
Assistance  on  August  29, 1997. 
applicable  to  workers  of  Fruit  of  the 
Loom,  Martin  Mills.  Inc.,  located  in  St. 
Martinville.  Louisiana.  The  notice  was 
published  in  the  Federal  Register  on 
September  30, 1997  (62  FR  51152).  The 
certification  was  amended  on 
September  14, 1997,  to  specify  that 
Martin  Mills,  Inc.,  is  doing  business  in 
St  Martinville,  Louisiana  as  St 
Martinville  Mills,  and  to  include  those 
workers  of  the  subject  firm  whose  wages 
were  reported  under  the  separate 
Unemployment  Insurance  tax  account 
for  Jeanorette  Mills.  The  notice  of 
amended  certification  was  published  in 
the  Federal  Bwgistwr  on  September  30. 
1997  (62  FR  51155). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  wrotken  of  the  subject  firm.  The 
company  reports  that  worker 


separations  will  occiu-  at  the  Jeaneratte 
Mills,  Division  of  Martin  Mills  in 
Jeanerette,  Louisiana.  The  workers  are 
engaged  in  employment  related  to  the 
production  of  T-shirts,  briefs,  and  A- 
shirts. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Frmt  of  the  Loom  adversely  affected  by 
increased  imports  of  underwear. 

The  amended  notice  applicable  to 
TA-W-33.767  is  hereby  issued  as 
follows: 

"All  workers  of  Fftdt  of  the  Loom.  Martin 
Mills,  Inc.,  doing  business  at  St  Martinville 
Mills,  including  former  employees  of 
)eanerette  KAlls,  St  Martinville,  Louisiana 
(TA-W-33,767)  and  Jeanerette  Mills, 
Division  of  Martin  Ktills.  Inc.,  Jeanerette, 
Louisiana  (TA-W-33,767F),  who  became 
totally  or  partially  separated  from 
amployment  on  or  after  August  14, 1996,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 
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Signad  in  WMhington.  D.C  thia  1M  day  of 
Decamhar  1997. 

GrairtaBaala. 

Acting  Dmctor.  Offkm  of  Trade  Adjuatment 
Aaakimce. 

(FR  Doc.  97-32298  Filed  12-9-97;  8:4S.ani| 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
AdminiatratkNi 

Notioa  of  Oatarminattona  Regarding 
Eligibility  to  Apply  for  Wortiar 
Adjuatmant  Aaaiatanca  and  NAFTA 
Tranatttonai  Adjuatmant  Aaalatanoa 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  November.  1997. 

In  order  for  an  afBrmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  niunber  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Detonniiiations  for  Worker 
AdJoatBeat  Aaaiatanca 

In  each  of  the  following  cases  the 
Investigation  revealed  that  criterion  (3) 
has  not  been  met  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importanUy  to  worker 
separations  at  the  firm. 
TA-W-33.797:  SMS  Textile  Milh. 

AUentawn.  PA 
TA-W~33.893:  Simpson  Industries. 

Jackson,  KO 
TA-W-33.815:  Anuty  Dyeing  & 

Finishing,  Augusta,  GA 
TA-W-33.982;  Gary  Peterson  Logging. 

Inc..  Cascade.  ID 
TA-W-33,923:  Timberiine  Lumber.  Inc.. 

KalispeU,  AIT 

In  the  following  cases,  the 
inveatigation  revealed  that  the  criteria 


for  eligibility  have  not  been  met  for  the 

reasons  specified. 

TA-W-33.033:  University  Technical 

Service,  Inc.,  San  Diego,  CA 
TA-W-33,879:  Cygne  De^gn.  Inc..  New 
York.  NY 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-33.890:  Wolverine  World  Wide 

Hy-Test,  Inc..  Kirksville.  MO 
TA-W-33,909:  Redco  Foods,  Inc.,  Uttle 

Falls,  NY 
TA-W-33,840:  Energizer  Power  Systems. 
Gainesville.  FL 
The  investigation  revealed  that 
criteria  (2)  has'  not  been  met.  Salea  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-33.675:  J.G.  FumituTe  Group, 
Inc..  Quakertown,  PA 
The  predominant  cause  of  worker 
separations  at  the  subject  firm  was 
caused  by  a  traiufer  of  production  to 
other  another  existing  domestic 
company  facility. 

TA-W-33,826:  Chevron  Fox  Oil  Team 
TA-W-34,006:  Packwood  Lumber  Co.  A 
Subsidiary  of  Pacific  Lumber  and 
Shipping.  Packwood.  WA 
TA-W-33,833:  University  Technical 

Service,  Inc.,  San  Diem,  CA 
TA-W-33.863:  Batesville  Caskat  Co.. 

Campbellsville,  KY 
TA-W-33,573:  The  Bethlehem  Corp.. 

Boston,  PA 
TA-W-33,91 7;  Interttational  Paper  Co.. 
Erie  Mill.  Erie.  PA 
Increased  imports  did  not  contribute 
importanUy  to  worker  separations  at  the 
firm. 

TA-W-33.739;  Tsumura  International. 
A  Subeidiary  of  Tsumura  6-  Co., 
North  Bergen,  NJ 
The  subject  company  made  a  decision 
to  sell  a  part  of  the  business  and  to 
consolidiate  the  functions  of  two  leased 
facilities  in  New  Jersey  into  an  owned 
facility  in  Minnesota. 
TA-W-33,952;  Amesbojy  (koup.  Inc.. 
Amesbury.  MA 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met  Salea  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directiy  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantiy  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sale  or  production. 

AfBraative  Dstarviaatioas  for  Worker 


The  following  certifications  have  been 
lasuad;  the  date  follovring  the  company 


name  ft  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
TA-W-33.872:  Franklin  Furniture  Corp.. 

Greeneville.  TN:  September  22. 

1996. 
TA-W-33,899;  Gandatf  Systems  Corp.. 

Delran,  NJ:  September  26,  1996. 
TA-W-33.657;  O  6- H  Manufacturing 

Co..  Inc..  Allentown.  PA:  June  30, 

1996. 
TA-W-33,95e:  Veratec.  A  Dhnsion  of 

International  Paper  Co..  Lewisbutg. 

PA;  October  10.  1996. 
TA-W-33.960  8- A:  Wilhold.  Sunbury. 

PA  and  Distribution  Center.  Milton. 

PA:  October  20,  1996. 
TA-W-33.915:  DO  Investment  Corp..  dl 

b/a  Accudate  Data  Entry 

Operatiorts.  San  Diego,  CA: 

September  30, 1996. 
TA'-W-33.938  6-  TA-W-33.939:  Lees 

Manufacturing  Co.,  Cannon  Falls, 

MN  and  KD  Industries,  Lees 

Manufacturing.  Bknxntsville.  AL: 

October  9,  1996. 
TA-W-33.581:  Pro  Line  Cap  Co.,  Bowie. 

TX:May9,  1996 
TA-W-33,783:  General  Electric  Co.. 

Motors  Div.,  General  Electric  Co 

Transformer  Dhr..  Fort  Wayne.  IN: 

July  19,  1997. 
TA-W-33.898:  Weyerhaeuser  Wood 

Products,  Plywood  revision, 

Philadelphia,  MS:  October  3. 1996. 
TA-W-33.868:  About  Sportswear,  New 

York,  NY:  September  18.  1996. 
TA-W-33,827;  Standard  Fittings  (Jobe 

for  St.  Landry  Parish,  btc). 

Opelousas.  LA:  September  11. 1996. 
TA-W-33,931:  The  Stmh  Brewery  Co., 

St.  Paul.  MN:  October  8.  1996. 
TA-W-33.968:  Pendleton  Woolen  Mills, 

Milwaukee.  OR:  October  23,  1996. 
TA-W-33.966;  Cason  Manufacturing 

Co..  Stephenville.  TX:  October  24, 

1996. 
TA-W-33,946:  W.S.W.  Company  af 

Sharon.  Inc..  Bradford.  TN:  October 

17.  1996. 
TA-W-33,838;  Elaine  Benedict,  Inc., 

Miami,  FL:  August  31,  1996. 
TA-W-34,010:  Parker  Hannifin  Co., 

Berea,  KY:  October  20,  1996. 
TA-W-33,892:  Port  Oyde  Canning  Co., 

Rockland,  ME:  September  16,  1996. 
Also,  punuant  to  Titie  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjiistment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2,  Titie  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  November. 
1007. 
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In  order  for  an  affirmative 
determteation  to  be  made  and  a 
certification  of  elij^iiity  to  apply  hn 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1 )  That  a  significant  numbsr  or 
proportion  of  the  workers  in  the' 
woiken'  firm,  or  an  appropriate 
subdivision  thereof  (including  workers 
in  any  agricultural  £btn  or  appropriate 
subdivision  thereof),  faevehecome 
totally  or  partially  separated  from 
employment  and  either — 

(2)  That  sales  Olr  productfon.  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolute^,  '  ^ 

(3)  That  imports  nom  Mexico  or 
Canada  of  articles  like  or  directiy 
competitive  with  articles  produced  by 
such  firm  or  subdivision  havd  in^eased. 
and  that  the  increases  in  imports 
contributed  importantiy  to  such 
woiiwn'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)That  there  has  been  a  shift  in 
production  by  such  workera'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directiy  competitive  with 
articles  which  are  produced  by  the  firm 
or  siibdivision. 

Negative  Detanninadoas  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met  Imports  from 
Canada  or  Mexico  did  not  contribute 
importanUy  to  wodoers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-01956;  The  Stir»t  Bitmery 

Co.,  SL  Paul,  MN 
NAFTA-TAA-02006:  GaryPetarson 

Logging,  Inc..  Cascade.  ID 
NAFTA-TAA-01897:  SMS  Textile  Mills. 

Allentown,  PA 
NAFTA-TAA-01 758;  Henry  Franklin 

Green.  Pahokee.  FL 
NAFTA-TAA-01962;  Busier  Electric. 

Coming  Division,  Coming,  AR 
NAFTA-TAA-02003:  Packwood  Lumber 

Co.,  a  Subsidiary  of  Pacific  Lumber 

and  Shipping,  Packwood,  WA 
NAFTA-TAA-01835;J.G.  Furniture 

Group,  Inc.,  Quakertown,  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
NAFTA-TAA-01793:  Alpha  Mills  Corp., 

KXCF  Division,  Annville.  PA 
The  investigation  revealed  that  ■ 
criteria  (2)  was  not  met.  Sales  or 
production,  or  both  did  not  decline 
during  the  relevant  period  as  required 
for  certification. 


AfBrmative 
TAA 


NAFTA^ 


The  following  certifications  haye  been 
issued;  the  date  following  the  company 
name  and  location  for  each - 
determination  references  the  impact 
date  for  all  workers  for  such 

determination: 

'    ■•"  ^ '         ■'-'-■ 
NAFTA-TAA-01902;  Geperal£lectric 

Co..  Motors  Division  6r  Transfotmer 

Divifi^n,  Frt  Wayne,  IN:  Nafiamber 

H9.i997  ^1^. 

NAFTA^TAAr^lSea;  Stnr&if-Stomlsss 

Tube  Corp.  (A  Subsidiary  of  ITT 

Automotive),  ing^ewood,  CO: 

October  IS.  1996 
NAFTA-TAA-01990;  Cason 

Manufacturing  Co.,  Stephenville, 

TX:  Oaober24, 1996 
NAFTA-TAA-01948;  Texas 

Instruinents,  Inc.,  Central  Lake,  ML 

September  30. 1996 
NAFTA-TAA-01952;  JLG  Industries, 

Inc.,  hteGmnellsbarg,  PA:  October 

6,  1996 

I  hereby  certify  that  the 
afcHementioned  determinatioam  were 
issued  during  the  month  of  November. 
1997.  Copies  of  these  determinations  are 
available  bx  inspection  in  Room  C- 
4318.  U.S.  Deputment  of  Labor.  200 
Constittttion  Avenue.  NW..  Washington. 
DC  20210.  during  normal  business 
houn  or  will  be  mailed  to  persons  who 
write  to  the  above  address. 

Dated:  December  2. 1997.    ' 

GraaiaBaaia, 

ActinglXrector.  Office  of  Trade  A^^ustment 
Assiticmce. 

(FR  Ooc  97-32299  Fikd  12-9-97;  8:45  am] 


DEPARTMENT  OF  LABOR 

Employmam  and  TraMng 
Adminiatration 


rrA-w-3337a] 

Solvay  Animal  Health,  Incorporalad, 
Mandota  Haighta.  Mnnaaota;  NoUca  of 
Termination  of  Inveatigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  October  6. 1997  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Solvay  Animal 
Health,  Incorporated,  Meiidota  Heights. 
Minnesota. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
ConsequenUy,  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 


Signed  at  Waahiagtpg.  aC  thi»25th<)iy 
ofNovcv^|Mrl997. 

Graatb.lipala,  .     " 

Acting  Dinctor.CJffice  of  Trade  Ad/usUneat 

Assistance. 

[FR  Doc  97-32293  Filed  1^-9-97: 8.-45  am] 


DEPARTMENT  OF  LABOR 

Empioymam  and  Training 
AdminiatFallon 


[rA-w-33.33q 


Thai 

Ljailnalon.  Kantuokvt  Netfeaaf 
laaganva  oanni 
Applicalion  for  I 

By  application  of  July  25,  1997.  the 
International  Union.  United 
Automobile.  Aerospace  ft  Agricultural 
bnplements  of  America — ^UAW 
requested  administrative 
reconsidoation  of  the  Department's 
negative  determination  regarding 
worker  eligibility  to  apply  for  trade 
adjustment  assistance,  applicat>le  to 
worken  of  the  sulqect  firm.  The  denial 
notice  was  signed  on  June  5. 1997  and 
was  published  in  the  Federal  1 
(62  FR  34711)  on  ^ine  27, 1987. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  focts 
not  previously  considered  that  the 
determination  complained  of  was  ' 
erroneous; 

(2)  if  it  appean  that  the  determination 
complained  of  was  based  on  a  nii«t»t«» 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  recoiuideration  of  the 
decision. 

The  request  for  reconsideration  claims 
that  some  of  the  equipment  in  the 
Lexington,  Kentucky  was  being  sent  to 
Georgetown,  Canada  to  produce  parts 
that  were  produced  at  the  subject  firm 
and  that  some  machinery  was  being  sent 
to  Goldsboro,  North  Carolina  and  would 
later  be  sent  to  the  company's  plant  in 
Mexico. 

In  order  for  the  Department  to  issue 
a  woricer  group  certification,  all  of  the 
group  eligibUity  requirements  of  Section 
222  of  the  Trade  Act  must  be  met. 
Review  of  the  investigation  find\jig« 
show  that  criterion  (3)  was  not  met 
Layoffs  at  the  subject  firm  were  the 
result  of  the  consolidation  of  extruded 
and  molded  rubber  sealing  system 
component  production  from  the  subject 
firm  into  two  other  company-owned 
plants  located  domestically  in  Gaylord. 


/  VoL  t2.;No.  237  /  WiiiiMdiy. 


10.  I«t7  /  NottoM 


Gajrlonl 

pUCpOM 

pndttctlQa  at 

I  aUppad  to  Mjr 
to  Mippaft  tlw  prodiKtioa  of 
had  pravioasly  baen  made  In  Laadngtoa. 
Souaa  aquipmaat  waa  ihippad  to 
Caotgatown.  Canada,  to  nipport  axiatim 
productkm  at  that  plant,  but  do 
pnxluctioo  movad  from  Laxingtoa  to 
Gaofgatown.  Canada  or  ia  bainf 
impoitad  back  to  tha  United  Stataa. 

Tba  conqiany  raoantly  opanad  a  plant 
in  Maadco.  At  piaaent  the  plant  haa 
raceivad  two  contracts,  ona  from  a 
Japanaea  manufacturer,  and  ona  from  an 
American  manufacturer.  Productkm 
under  thaea  contracts  will  not  begin 
before  1999.  Tha  Company'*  Maodcan 
production  will  supply  thoea 
automakers  in  Mexican  plants  oolj. 


After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  tha 
facts  which  would  (xistify 
reconsideration  of  tha  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

SigMd  at  Washington.  D.C  this  2Sth  day 
of  November  1907. 
Greataiaala, 

Acting  Dbwctor.  Office  of  Trade  AdfuMtment 

Asaiatance. 

|FR  Doc.  97-32303  Filed  12-9-97;  8:45  am) 


In  aomdaMa  with  Sacttoa  223  oflhe 
'Tnada  Ad  of  1«74  (1«  use  2273)  tha 
Oapartmaiil  of  Labor  taauad  a 
Cartiflcaftkm  oTBllgibUlty  to  Apply  for 
Workar  Adfuatmant  Aaaiataooa  on 
Saptambar  24. 1M7.  applkabla  to  all 
wrorkars  ofThnmaa  ft  Batts.  Augat 
Division  located  in  Swiford.  Maine.  The 
notice  was  puhUahad  in  tha  Padaral 
lagiatar  on  October  14. 1907  (62  FR 
53348). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  tha  certification 
far  workers  of  tha  aubfact  firm.  New 
information  provided  by  the  company 
shows  that  some  employaae  of  Thomas 
ft  Betts,  Augat  Division  were  leased 
from  manpower  Temporary  Sarvicea. 
Kdly  Sarvioee.  Incorporated  and  Olsten 
Staffing  Sarvicas  to  produce  terminal 
blocks  and  plastic  molds  at  the  Sanford. 
Maine  facility.  Worker  separations 
occuned  at  Manpower  Temporary 
Sarvicas.  Kelly  Services,  Incorporated 
and  Olsten  Staffing  Servicee  as  a  reeult 
of  woricer  separation  at  Thomas  ft  Betta, 
Augat  Division,  Sanford,  Maine. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  woriwrs  of 
Manpower  Temporary  Services, 
Sanford,  Maine,  Kelly  Services. 
Incorporated,  Biddeford,  Maine  and 
Olsten  Staffing  Services,  Portland, 
Maine  leased  to  Thomas  ft  Betts,  Augat 
Division,  Sanford,  Maine. 

The  intent  of  tha  Department's 
certification  is  to  include  all  woricers  of 
Thomas  ft  Betts,  Atigat  Division 
adversely  affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-33.793  is  hereby  issued  as 
follows: 

"All  viforiceri  of  Thomas  ft  BetU.  Augat 
Division.  Sanford.  Maine  and  leaaed  workan 
of  Manpower  Temporary  Service* ,  Sanford, 
Maine.  Kelly  Services.  Incorporated. 
Biddeibrd.  Maine  and  OUten  SlafRng 
Sasvioaa,  Portland.  Maine  engaged  in 
employment  related  to  tlw  production  of 
terminal  blocks  and  plastic  molds  for 
Thomas  a  BetU.  Augat  Division,  Sanford. 


ACIRM.  Notioa. 


The  Depeitment  of  Ldnr,  aa 
part  of  its  mnHwiiing  effort  to  raduo* 
papenwirt'  and  respondent  burden 
conducts  a  predearanca  consultetion 
program  to  provide  the  general  public 
and  Federal  agmcies  with  an 
opportimity  to  comment  on  propoead  '. 
and/or  continuing  coUectioiu  of 
information  in  accordance  with  tha 
Paperwork  Reduction  Act  of  1905 
(PRA9S)  (44  U.S.C  3506(cK2KA)).  This 
program  helps  to  ensure  that  requeated 
date  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  rasouicas)  is  minimixed. 
collection  instrumante  are  cleerly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Emplojrment  and  Training 
Admii^stration  is  soliciting  comments 
conr^wming  the  proposed  renewal  of  the 
information  collection  of  the  Petition  for 
Tranaitional  Adjustment  Assistance, 
ETA  9042. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  l^ 
contacting  the  employee  listed  below  in 
the  contact  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  9, 1998. 
Written  comments  should  evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 


be  coll9cte4;  and  miniii>.ite.tfip.feiiirdQO,  Affected  P^M^i^lndiyi^f^.af.  ^    ,,         Acopy  of  the  proposcNi  information 

ofthecoll|9ctioaofmfiorm«HonoBrtlu»e  households.  collection  request  cah  be  obtained  by   ' 

who  are  to  respond,  including  through  Total  Respondents:  Estimated  1 ,000.  contacting  the  employee  listed  below  in 

the  use  of  appropriate  automated.  Frequency:  On  Occasion.  the  contact  section  of  this  notice, 

electronic,  mechanical,  or  other  Estimated  Time  Per  Response:  DATES:  Written  comments  must  be 

technological  automated,  electronic,  Rnpond«it<  (minutM) .       is  submitted  on  or  before  Felnu«y  10 

mechanical,  or  other  technological  cw.^'!!!,1'^TJT"'!?!. '  1998.  Written  comments  should 

collection  techniques  or  others  forms  of  ^7::^1%1Z,"^        '              »o  evaluate  Whether  the  proposed 

informabon  technology,  e.g.,  penmtting  sute  Revi«»  (houn)        ^^   ■.     -    "         ao  collection  of  information  is  necessary 

electronic  submissions  of  responses.  •    .     .      fr»  the  proper  pnformance  of  the 

addresses:  Grant  D.  Beale,  Office  of  ^°^  *°^' ^•~~.....~.....        33o  fonctions  of  the  agency,  including 

Trade  Adjtistment  Assistance.  Estimated  Bespondeia  Out:  whether  the  information  will  have 

Employment  and  Training  Respondenu S8,2S0  practical  utility;  evaluate  the  accuracy 

Administration.  Department  of  Labor,  sut«  Review  — . . S1.406  of  the  agency's  estimate  of  the  burden  of 

Room  C-4318. 200  Constitution  ^^^                                        --^5.  the  proposed  collection  of  information 

Avenue,  N.W..  Washington.  D.C.  20210.  including  the  vaUdity  of  the 

202-21»-555S  (this  is  not  a  toll-free  Commente  submitted  in  response  to  methodology  and  assiunptions  used; 

nimiber).  this  notice  will  be  summarized  and/or  enhance  the  quality,  utility,  and  clarity 

included  iy  the  request  for  Office  of  of  the  information  to  be  collectad;  and 

SUPPlfimrAflY  MRMVMATKM:  Management  and  Budget  approval  of  the  minimize  the  burden  of  the  collection  of 

L  Background  information  collection  request;  they  will  information  on  those  who  are  to 

also  become  a  matter  of  public  record.  respond,  including  through  the  use  of 

The  North  American  Free  Trade  ^.  n-cemhar  4  i»97  appropriate  automated,  electronic. 

Agreement  (NAFTA)  Implementotion  "                    ' '""  '  mechanical,  or  othar  technological 

Act  amended  Chapter  2  of  Title  n  of  the  V^  "L"'  ,^      ,^^   ,^,  automated,  electronic,  mecha^cal.  or 

Trade  Act  of  1974  to  add  a  Subchapter  AcU^Dbector.  Office  of  TYodeAdfustment  ^^^  technologic^  «,UecS 

D-NAFTATrimsitional  Adjustment  ^D^r  32290  Filed  ,7^«^7a.as.™l  technique,  or  other  forms  of  information 

Assistence  Program.  This  program  I™  D«-  97-32290  Filed  12-9^7, 8:45  am)  technology.  e.g..  permitting  electronic 

provides  needed  adjustment  assistance  SfcUN*  coot  «sts-so-ii  submission  of  responses. 

to  workers  adversely  affected  because  of  :^_ AOOHESSES:  Grant  D.  Baale.  Office  of 

unporte  from  Canada  to  Mexico  or  shifts  ngp. rtiiemt  OF  l_ABOR  Trade  Adjustment  Assistence. 

to  production  from  the  United  States  to  DEPARTMEKfT  OF  LABOR  Employmentand  TrSn^ 

^!!^"^*l!f*',.u    .         u^       u  Emptoyment  and  Training  Administration,  Department  of  Labor, 

Section  250  of  the  Act  authorizes  the  Admlnlstrrtlon  Room  C-4318,  200  Constitution 

Governor  of  each  State  to  accept  Avenue,  N.W..  Washington,  D.C  20210. 

peUdons  for  certification  of  eligibUity  to  PropoMd  toifonnallon  CollMlton  202-219-5555  (this  is  not  a  toU-feee 

apply  for  NAFTA  transitional  Raquest  SubmNtad  lof  PuMIc  number), 

adjustment  assUtance.  A  petition  may  Commant  and  Racommandatlona;  _..^  ««.t.o«  m^„s.^.„^ 

be  ffied  by  a  group  of  three  workers  NAFTA-Transltlonai  Adfustmant  sufplhkmtary  aasonMATlOH: 

(including  workers  in  any  agricultural  Asaiatanea,  Confldsntiai  Data  Raquaat  L  BMikground 

'     HC^B^^^Tf""^^^  ACnON^Nod^^ ^^^p,^^^J^««on 

o^XbS^;^^oi*^''a  »U-UBr:Tl»Departmentoflabor...a  AStLmd^i^pter  2  ^^ 
company  offictal.  fXctA-9042.  P"*  of  its  continuing  effort  to  reduce  1^^  f}^^*  .^  ««W  a  Subchapter 
Petition  for  NAFTA  Transitional  paperwork  and  respondent  burden  ?~?^.'^^'M!^'**'?^  Adjustment 
Adjustment  Assistance  establishes  the  conducte  a  preclearance  consultation  Assistance  Program.  This  program 
format  which  has  been  used  by  the  program  to  provide  the  general  pubUc  provides  needed  adjustoent  assistance 
Governor  to  facilitate  petitionfilings.  «»d  Federal  agencies  with  an  o  woAers  adversely  affected  because  of 
r                   a-  opportxmity  to  comment  on  proposed  importe  orom  Canada  or  Mexico  or  shins 
n.  Current  Actimn  and/or  continuing  collections  of  o'  production  from  the  United  States  to 
This  is  a  request  for  OMB  approval  information  in  accordance  with  the  *^^!f,*2T^V  tK«  a,^  -»tKnri.«.  fo- 
under (the  Paperwork  Reduction  Act  of  ^^^  Reduction  Act  of  1995  r^^°°  f  l^h^f-it  -™?^ 
1995  (44  U.S.C  3506(cM2)(A)}  for  (PRA95)  (44  U.S.C.  3506(cM2)(A)).  This  5^!^°%°*  !^fi  *"?  *°   fT-P  kiw.  ♦ 
renewal  of  a  of  coUeciiJn  of  formation  P«>gr«°  belp»  to  emmre  the  requested  P^Jlv^S  Idi^S^a^S  ? 
previously  approved  and  assigned  OMB  data  can  be  provided  in  the  desired  SSh^^^wn^aITSZ; 
Control  No.  1205-0342.  ThenTiTa  ^^^'  sporting  burden  (time  and  ESS-n,^.  ^^^'^«^«™or  in 
reduction  of  70  burden  hours  as  the  ^^  resources)  is  minimized,  S^lSTwL^^hrfi™^!  l^STZ 
result  of  a  reestimate  of  the  nmnber  of  coUection  instrumenta  are  clearly  Uw  Jt^  Ae  ^?«r^t«1^  Sl^'i^« 
petitions  filed.  understood,  and  tiie  impact  of  coUection  law  pves  tiie  Qivemor  ten  days  to  make 
TVue  of  Review  Extension  without  requirements  on  respondents  caff  be  «  prehmmary  findmg  of  whether  the 
7^  of  Review.  Extension  without  ^^^^  ^^^^^^^^  c\irrentiy,  the  P««««>°  «»«»»*  ^^  S^^P  eligibility 
^^n/nr.R™nlnvm-„.-„aT«.i„j««  Employment  and  Training  requirements  under  Subchapter  D,  and 
Ad^Ut^nL^         ^^^  AdLdatration  is  solicitog  comments  ^^^  ^^  ^^'^i  ^  ^^  Secretary  of 
Admimstration.  Labor.  conceminfl  the  nrooosednwiewal  of  the  Labor.  The  NAFTA  Confidential  Data 
r/t/e.  Petition  for  NAFTA  Tram.itiomd  Sf^^StlEn^fSSI^A  Request  Form  ErA-9043  establishes  the 
fe?r  '^",^^,.,  Transitional  Adjustinent  Assistance  f"™"* ^^^  hasbeen used  by  die 
OAfBNiimher;  1205-0342.  Confidential  Data  Request.  ETA  9043.  Governor  for  making  a  preliminary 
Agency  Niunher:ETA-g042.  ««,       •  finding. 
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n  Cofrait  Actkms 

This  U  ■  raquest  for  OMB  ■pproval 
under  (the  Paperwork  Reduction  Act  of 
1995  (44  use.  3S06(cK2MA)|  for 
renewal  of  a  collection  of  infonnation 
assigned  OBM  Ckuitrol  No.  1205-0339. 
This  is  a  reduction  of  1 ,500  burden 
houn  aa  the  result  of  a  reestimate  of  the 
number  of  petitions  filed. 

Type  ofaeview:  Extension  without 
chanfB. 

Agency:  Employment  and  TMnlng 
Administration.  Labor. 

Title:  NAFTA-Confidential  Data 
Request. 

(MiB  Number  1205-0339. 

A^ncy  Number:  ETA-9043. 
"^  Affected  Public:  Businesses  and  State. 

Total  Respondents:  Estimated  1,000. 

Frequency:  On  occasion. 

Average  Time  per  Response: 
Respoodentss3  hours;  State  Review=4.5 
hours. 

Estimated  Total  Burden  Hours: 
Respondents=3.000:  State  reviews4,500: 
Total=7,500. 

Estimated  Respondent  CotL 
Respondents=$53.610;  State 
review=$79,110:  Total«S132.720. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Offlce  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  Daoambar  4. 1997. 
Graat  D.  laala. 

Acting  Director.  Office  of  Trade  Adfiutment 

AMsittance. 

in.  Doc.  97-32291  FIImI  12-9-97;  8:45  un] 


OEPARTMEMT  OF  LABOR 

EinploynMnt  wid  TrarininQ 
Adniintolfetlon 

Propo— d  imormtlon  Collection 
RequMt  Submitted  for  PuMIc 


NAFTA-TimMofwl  Ad|iMtment 
AMisianco  Customer  Survoy  Foffm 

action:  Notice. 

tUMHARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  biirdefi 
conducU  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(cK2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 


Coimat.  reporting  burden  (time  and 
financial  resources)  is  minimixed, 
collection  instructions  are  dearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  CurrenUy,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  renewal  of  the 
information  collection  of  the  NAFTA 
Transitional  Adjustment  Assistance 
Customer  Survey  Form,  ETA  9044. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  contact  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  9, 1998. 
Written  commenU  should  evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  nave  practical  utility: 
evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 
ADDRESSES:  Grant  D.  Beale.  Office  of 
Trade  Adjustment  Assistance. 
Emplo3rment  and  Training 
Administration.  Department  of  Labor. 
Room  C-4318.  200  Constitution 
Avenue.  N.W..  Washington,  D.C.  20210. 
202-219-5555  (this  is  not  a  toll-free 
number). 

•U^rUMDfTAHV  mfommation: 
Beckgnraod 

The  North  American  Free  Trade 
Agreement  (NAFTA)  Implementation 
Act  amended  Chapter  2  of  Tide  II  of  the 
Trade  Act  of  1974  to  add  a  Subchapter 
D — NAFTA  Transitional  Adjustment 
Assistance  Program.  This  program 
providea  needed  adjustment  assistance 
to  worken  adversely  affected  because  of 
imports  from  Canada  or  Mexico  or  shifts 
of  production  &om  the  United  States  to 
those  countries. 

Section  250  of  the  Act  authorizes  the 
Governor  of  eech  State  to  accept 
petitions  for  certification  of  eligibility  to 
apply  for  NAFTA  transitional 
adjustment  assistance.  Once  a 
preliminary  finding  is  issued  by  the 


Governor,  the  Secretary  must  determine 
to  what  extent,  if  any,  increased  imports 
from  Mexico  or  Canada  have  impacted 
the  petitioning  workers'  firm  selling 
market,  and  thus  determine  whether  the 
statutory  criteria  for  worker  group 
eligibility  are  meL  The  customer  survey 
form  establishes  the  format  which  has 
been  by  the  Secretary  to  determine  the 
impact  of  imports. 

n.  Coneat  Actkna 

This  is  a  request  fot  OMB  approval 
under  (the  Paperworii  Reduction  Act  of 
1995  (44  use.  3506(c)(2)(A)l  for 
renewal  of  a  collection  of  information 
previously  approved  and  assigned  OMB 
Control  No.  1205-0337.  There  is  an 
addition  of  210  burden  hours  as  the 
result  of  a  reestimate  of  the  number  of 
res[x>nses  and  the  number  of  hours 
reouired  to  complete  the  form. 

fype  of  Review:  Extension  without 
change. 

Agency:  Employment  and  Training 
Administration,  Labor. 

Title:  Petition  For  NAFTA 
Transitional  Adjustment  Assistance. 

OMB  Number:  1205-0337. 

Agency  Number  ETA-9044. 

Affected  Public:  Businesses. 

Total  Respondents:  Estimated  420. 

Frequency:  On  occasion. 

Estimated  Time  Per  Response:  2 
hours. 

Estimated  Total  Respondent  Cost: 
$32,130. 

Commenta  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  reomd. 

4. 1997. 


Acting  Director,  Office  of  Trade  Ad^tstment 
Assistance. 

[FR  Doc.  97*^2292  Filed  12-9-97;  8:45  am) 


DEPARTMENT  OF  LABOR 

Employment  snd  Trsining 
AdmlnlstraUon 

(NAFTA^OIMT;  NAFTA-01807X] 

Levi  StrauM  and  Company;  Ooodyaar 
Cutting  FaeUHy  and  El  Paao  FMd 
llaadquartari  El  Paao,  Taiaa  and  San 
Benito.  Texas;  Amended  Certification 
Rsgaidlng  Eligibility  to  Apply  for 
NAFTA-TransiUonai  AdiuatmanI 


In  accordance  with  Section  2S0(a). 
Subchapter  D,  Chapter  2,  Titie  n,  of  the 
Trade  Act  of  1974.  as  amended  (19  USC 
2273).  the  Department  of  Labor  issued  a 
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Certification  of  Eligibility  to  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance  on  August  7. 1997. 
applicable  to  workers  ojf  Levi  Stiauss 
and  Company,  located  in  El  Paso,  Texas. 
The  notice  was  published  in  the  Federal- 
SegietBr  on  September  17. 1997  (62  FR 
48889).  The  certification  was 
subsequenUy  amended  to  include  the 
subject  firm  woriwrs  at  the  El  Paso  Field 
Headquarters  in  El  Paso.  Texas.  The 
amendment  was  issued  on  September 
14. 1997  and  published  in  the  Federal 
KmislBr  on  September  30. 1997  (62  FR 
51161). 

At  tbe  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  received  by  the  State  shows 
that  worker  separations  have  occurred  at 
the  San  Benito.  Texas  plant  of  Levi 
Strauss  and  ^mpany.  The  woiiwrs  in 
San  Benito  are  engaged  in  employment 
related  to  the  production  of  men's, 
women's  and  youth's  denim  jeans  and 
jackets.  Based  on  this  new  information, 
the  Departmrat  is  amending  the 
certification  to  cover  the  subject  firms' 
workers  at  the  San  Benito.  Texas  plant. 

The  intent  of  the  Departniient's 
certification  is  to  include  all  workers  of 
Levi  Strauss  and  Company  who  were 
Klvenely  affected  by  increased  imports 
from  Mexico  of  men's,  women's  and 
youth's  denim  jeans  and  jacketo. 

The  amended  notice  applicable  to 
NAFTA-01807  is  hereby  issued  as 
follows: 

Ail  woriian  of  Levi  Stnuss  and  Company. 
Goodyear  Cutting  FacUity  and  El  Paso  Field 
Hasdquaiten.  El  Paso.  Texas  (NAFTA- 
01807)  and  San  Benito,  Texas  (NAFTA- 
01807X)  who  were  engaged  in  employment 
related  to  the  production  of  men's,  women's 
and  youth's  denim  jeans  and  jackets  who 
became  totally  or  partially  separated  from 
employment  on  or  after  July  9, 1996  are 
eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  D.C  tliis  lOtfa  day 
ofNovembarl997. 


GrantaBaak, 

Acting  Director.  C^fice  of  Trade  Adjustment 
Assistattce. 

(FR  Doc  97-32301  Filed  12-9-97;  8:4S  am) 


INTERNATIONAL  BOUNDARY  AND 
WATER  C0MM8SI0N.  UNTTED 
STATES  AND  MEXiCO 

AvallabflHy  of  Hnal  Environmantal 
Aassiamsnt  and  Finding  of  No 
Significant  Impact 


Boundary  and  Water  Commiaaion. 
United  States  and  Mexico  (USIBWC) 
ACTION:  Notice  of  availability  of  final 
environmental  assessment  saA  finHtng 
of  no  significant  impact 


United  States  Environmental 
Protection  Agency  (USEPA)  and  the 
United  States  Section.  International 


SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Enviroimiental  Quality  Final 
R^ulations  (40  CFR  parts  1500  through 
1508);  and  the  United  States  Section's 
Operational  Procedures  for 
Implementing  Section  102  of  NEPA. 
published  in  the  Federal  Register 
September  2, 1981(46  FR  44083);  die 
United  States  Environmental  Protection 
Agency  and  the  United  States  Section 
hereby  gives  notice  that  the  Final 
Environmental  Assessment  (EA)  and 
Final  Finding  of  No  Significant  Impact 
(FONSI)  for  the  Mexicali  Wastewater 
Collection  and  Treatment  Project  are 
available.  Copies  of  the  draft  EA  and 
draft  FONSI  were  made  available  at  the 
main  Public  Libraries  in  the  cities  of 
Calexico.  El  Centro.  Holtville  and 
Brawley  located  in  Imperial  County. 
Califbmia  on  September  29. 1997  for  a 
30-day  review  period  before  mnUng  the 
finding  final.  The  infonnation  was  also 
made  available  on  the  Internet  (USIBWC 
homepage). 

AOORESSes:  Carlos  Pena  Jr..  Facilities 
Planning  Border  CoordinatiMr,  United 
States  Section.  International  Boimdary 
and  Water  Commission.  United  States 
and  Mexico.  4171  North  Mesa  Street.  C- 
310.  El  Paso.  Texas  79902.  Telephone: 
915/534-6605. 

SUPPLBOiTARY  SFORMATKM:  In 
accordance  with  National 
Environmental  Policy  Act  (NEPA) 
requirementa.  the  United  States 
Environntental  Protection  Agency  (EPA) 
and  the  United  States  Section  of  the 
International  Boundary  and  Water 
Commission  (USIBWC)  completed  an 
environmental  review  of  the  impacts  of 
the  Mexicali  Wastewater  Collection  and 
Treatment  Project  proposed  by  the 
Comision  Estatal  de  Servicios  Publicos 
de  Mexicali  (CESPM).  The  FONSI  was 
based  on  the  analyses  presented  in  the 
Environmental  Assessment  for  Mexicali 
Wastewater  Collection  and  Treatment 
Project  The  proposed  action  consists  of 
several  projects  designed  to  improve  the 
water  quality  discharge  from  the 
Mexic^  treatment  system  and  water 
quality  in  the  New  River.  The  NEPA 
review  was  required  because  of  the 
issuance  funds  for  the  project 

In  acconiance  with  the  guidelines  for 
determining  the  significance  of 
proposed  federal  actions  (40  CFR 
1508.27)  and  Border  Enviromnent 
Cooperation  Commission  (BEOC) 


Criteria  for  iniHaHi^  an  environment^ 
assessment  the  EPA  and  USIBWC 
concluded  that  the  proposed  action  «vill 
not  reeult  in  a  significant  effoct  on  the 
environment  The  proposal  will  not 
significantiy  affect  land  use  patteois  or 
population,  wetlands  or  floodplains. 
threatened  or  endangered  species, 
farmlands,  ecologictuly  critical  arees, 
cultural  or  historic  resources,  traffic, 
visual,  geological  resources,  public 
health  and  safety,  socioeconomic 
conditions,  energy  demand,  air  quality, 
water  quality,  noise  levels,  fish  and 
wildlife  resources,  nor  will  it  conflict 
with  local  or  state  land  tise  plans  or 
policies.  The  proposal  conforms  with  all 
applicable  federal  statutes  and  executive 
orders. 

The  CESPM  submitted  to  the  BBQC  an 
Environmental  Assessment 
(Manifestacion  de  Impecto  Amblental 
Modalidad  General  del  Projecto 
Saneamiento  del  Rio  Nuevo  en  la  CJ). 
de  Mexicali.  Baja  California)  that 
disclosed  the  impacta  in  Mexico  from 
this  project.  It  was  determined  that  there 
were  no  simificant  impacts. 

The  US^A  and  USIBWC  determined 
that  the  proposed  action  would  not 
significantiy  impact  the  environmrat  of 
the  United  States  and  that  the 
preparatfon  of  an  Environmental  imp»flt 
Statement  (EIS)  is  not  required. 


Availability 

Copies  of  the  Final  Act  and  Final 
FONSI  have  been  distributed  to  Federal, 
State,  and  local  agencies,  organizations 
and  individuals  that  have  commented 
on  or  have  consulted  and  coordinated  in 
the  preparation  of  the  EA.  A  limited 
numbn^  of  copies  are  available  to  fill 
single  copy  requests  at  the  above 
address. 

Dated:  December  3. 1997. 
JohnBenial. 

Commissioner,  IBWC  U.S.  Section. 
[FR  Doc.  97-32258  Filed  12-9-97;  8:45  ami 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 


PubNcI 

vanoors  lor  ofoarmg  naprooHCiiona  oi 

Stf  II  Photographa,  Aerial  FHm,  I 


AOENCY:  National  Archives  and  Records 
Administration.  NARA 
ACTION:  Notice  of  meetings. 


r:  NARA  will  hold  meetings 
with  interested  vendors  to  discuss  the 
terms  of  the  fourth  3rear  of  privatization 
of  reproduction  services  for  still 
pictures,  aerial  film.  maps,  and 
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diawlngt  io  NARA  holdings  in  Colleg* 
Puk.  Kifl).  and  to  distiibuta  copies  of  the 
Memorandiim  of  Agnemant  which  must 
be  completed  for  pertidpation  in  the 
progcam.  Under  this  privatization 
program.  NARA  has  pannitted  vendors 
to  set  up  work  stations  In  its  building 
located  in  College  Park,  MD.  where  the 
still  photographs  and  caitographic  and 
architectural  records  of  three  NARA 
archival  units  ara  housed  and  made 
available.  The  three  NARA  units  refisr 
customer  requests  for  reproduction  of 
these  media  to  the  vendors,  who 
determine  fees,  collect  payments, 
perform  the  copying  work,  and  mail  the 
reproductions  to  the  customers.  Basad 
on  a  satisfactory  review  of  the  program's 
overall  performance,  NARA  has  decided 
to  extend  the  program  for  another  year, 
though  with  some  modifications. 

Effective  March  0. 1006.  the  next 
anniversary  date,  NARA  will  open  the 
prograili  to  interested  vendors  for  a 
fourth  yeer.  All  vendors  interested  in 
this  program,  including  vendors  already 
participating,  are  invited  to  attend  a 
meeting  on  January  7.  1998.  where 
copies  of  a  Memorandum  of  Agreement 
specifying  the  terms  of  the  program  will 
be  distributed.  A  follow-up  meeting  has 
been  scheduled  for  February  4. 1900,  to 
answer  any  remaining  questions  from 
vendors.  Attendance  at  the  meetings 
does  not  require  raaervations. 
Attendance  is  encouraged,  but  not 
required,  to  participate  in  the  program. 

DATB:  The  initial  meeting  will  be  held 
OD  Wadneeday,  January  7,  1998.  at  10 
a.m.  Copies  of  the  Memorandum  of 
Agreement  also  will  be  available 
b^inning  January  7, 1996,  by  contacting 
William  T.  Murphy  (see  POn  FURTMOI 
■^OMfMTKM  OONTACT). 

The  follow-up  meeting  will  be  held 
on  Wednesday,  February  4,  1998.  at  10 
a.m. 

Signed  copies  of  the  Memorandum  of 
Agreement  must  be  received  by  NARA 
by  February  28, 1098. 

AOOflEaOCS:  The  meetings  will  be  held  at 
the  National  Archives  at  College  Park,  in 
lecture  room  A.  located  at  8601  Adelphi 
Roed.  College  Park,  MD. 

FOR  FUfrrHCR  StFOMMATKM  OOMTACT: 
William  T.  Murphy.  Nontextual 
Archives  Division.  301-713-7083;  tax 
301-713-6904. 

Dated:  DMrembw  9. 1S07. 
Mkhaal  I.  Kaita. 

AMaiatant  Archivitt  for  Racrnds  Service* — 
Wathinfion.  DC. 

(PR  Doc  97-32227  Filed  12-a-«7: 8:45  ami 
I  ooea  TstS'St-e 


NUCLEAR  REGULATORY 


Agency  miwtwMSwn  ^mmivciivmi 
ActtvWaK  Pfoposad  CcHactton; 

COflNIMfIt  rfaQIMM 

AOBtCV:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACnOM:  Notice  of  pending  NRC  action  to 
submit  an  infomation  collection 
reoueat  to  OMB  and  solicitation  of 
pidtUc  csmmenL 


r:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continised  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35). 

Infermatioo  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  State  Agreements  IhT>gram. 
as  authorized  by  Section  274(b)  of  the 
Atomic  Energy  Act 

2.  Current  OMB  approval  number 
3150-0029. 

3.  How  often  the  collection  is 
required:  One  time  or  as  needed. 

4.  Who  is  required  or  asked  to  report? 
Thirty  Agreement  States  who  have 
signed  Section  274(b)  agreements  with 
NRC 

5.  The  number  of  annual  respondents: 
30. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  570  (approximately  six  hours 
per  response). 

7.  Abstract:  Agreement  States  aie 
surveyed  on  a  one-time  or  as-needed 
basis.  e.g.,  to  respond  to  a  specific 
incident,  to  gather  information  on 
licensing  and  inspection  practices  and 
other  technical  and  statistical 
information.  The  results  of  mch 
information  requests,  which  are 
authorized  under  Section  274(b)  of  the 
Atomic  Energy  Act.  are  utilized  in  part 
by  NRC  in  preparing  responses  to 
Congreaaional  inquiries.  Agreement 
State  comments  are  also  solicited  in  the 
arees  of  proposed  procedure  and  policy 
development. 

Submit,  by  February  9, 1998, 
comments  that  addteea  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  neceaaary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized. 


including  the  use  of  automated 
collection  techniques  or  other  fiozins  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room. 
2120  L  Street.  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov)  under  the  FedWorid 
collection  link  on  the  home  page  tool 
bar.  The  dociunent  will  be  available  on 
the  NRC  home  pege  site  for  60  daya  after 
the  signature  date  of  this  notice. 

Comments  and  questions  about  the 
infidtmation  collection  requirements 
nny  be  directed  to  the  NRC  Clearance 
OfBcer,  Brenda  Jo.  Shelton.  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33, 
Washington,  DC  20555-0001,  or  by 
telephone  at  301-415-7233,*or  by 
Internet  electronic  mail  at 
BJSl«NRC.GOV. 

Dated  at  Rodcville,  Maryland,  tliis  4th  day 
ofDKwmbsr,  1997. 

For  ib»  Nuclear  Regulatory  Commission. 
Bteeda  Io.  Shekoa. 

NBCaearance  Officer.  Offka  of  the  Chief 
Information  Ofpcer. 

(FR  Doc  97-32272  Filed  12-»-«7: 8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

(Dockat 


Creak  Uranium  Company;  Notloa 
of  Oppoftunlty  for  Haoring 

AOnCY:  Nuclear  Regulatory 
Commission. 

ACnON:  Notice  of  Receipt  of  Application 
from  Bear  Creek  Uranium  Company  to 
change  two  site-reclamation  milestOE 
in  Condition  49  of  Source  Material 
License  No.  SUA-1310  for  the  Bear 
Creek,  Wyoming  Uranium  Mill  site. 


f:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letter  dated  October  24. 1997.  an 
application  from  Bear  Creek  Uranium 
Company  (BCUC)  to  amend  License 
Condition  (LC)  49  of  Source  Material 
License  No.  SUA-1310  for  the  Bear 
Creek.  Wyoming  uranium  mill  site.  By 
this  amendment  application,  the 
llcepsee  proposes  to  modify  LC  49  to 
change  the  completion  date  for  two  site- 
reclamation  milestones.  The  new  dates 
proposed  by  BCUC  would  extend  the 
completion  of  placement  of  the  final 
radon  barrier  by  one  year  and  the 
completion  of  placement  of  the  erosion 
protection  cover  by  five  months.  BCUC 
is  requesting  these  extensions  because 
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of  delays  caused  by  inclement  weather 
conditions  during  this  year's 
construction  season. 
KM  FURTHER  SIFORMATION  CONTACT: 
Charlotte  E.  Abrams,  Uranium  Recovery 
Branch.  Division  of  Waste  Management, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Telephone  (301) 
415-5808. 

SUPPlfMBfTARY  ■TORMATION;  The 
portion  of  LC  49  with  the  proposed 
changes  would  read  as  follows: 

A.  (3)  Placement  of  the  final  radon 
barrier  designed  and  constructed  to 
limit  radon  emissions  to  an  average  flux 
of  no  more  than  20  pCi/m  '/s  above 
background: 

For  tailings  pile  surfece  arees  not 
covered  by  evaporation  ponds 
constructed  as  part  of  the  groundMrater 
corrective  action  program — December 
31, 1998. 

For  the  total  tailings  pile  sur&ce  after 
evaporation  pond  removal — December 
31, 1998. 

B.  Reclamation,  to  ensure  required 
longevity  of  the  covered  tailings  and 
groundwater  protection,  shall  be 
completed  as  expeditiously  as  is 
reasonably  achievable,  in  accordance 
with  the  following  target  dates  for 
completion: 

(1)  Placement  of  erosion  protection  as 
part  of  reclamation  to  comply  with 
Criterion  6  of  Appendix  A  "Of  10  CFR 
Part  40— December  31, 1998. 

BCUC's  ai^licadon  to  amend  LC  49  of 
Source  Material  License  SUA-1310, 
which  describes  the  proposed  changes 
to  the  license  condition  and  the  reasons 
for  the  request  is  being  made  available 
for  public  inspecdon  at  the  NRC's 
Public  Document  Room  at  2120  L  Street. 
NW  (Lower  Level).  Washington.  DC 
20555. 

Notice  of  Oppuf  tuiiily  for  Hearing 

The  NRC  hereby  provides  notice  of  an 
opporiunify  for  a  hearing  on  the  license 
amendment  under  the  provisions  of  10 
CFR  part  2,  subpart  L,  "Informal 
Hearing  Procedures  for  Adjudicatidtas  in 
Materials  and  Operator  Licensing 
Proceedings."  Pursuant  to  §  2.1205(a), 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  In  accordance 
with  §  2.1205(c),  a  request  for  a  hearing 
must  be  filed  within  30  days  of  the 
pubUcadon  of  this  notice  in  the  Federal 
Register.  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
either 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  RockvUle  Pike,  Rockville,  MD 
20852;  or 


(2)  By  mail  or  telegram  addressed  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

In  accordance  with  10  CFR  2.1205(e), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant.  Bear  Creek 
Uranium  Company,  P.O.  Box  366, 
Casper.  Wyoming  82602,  Attention: 
Gary  Chase;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Opoations,  One 
White  Flint  North.  11555  Rockville 
Pike,  Rockville,  MD  20852  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRCs  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  afiiacted 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §2.1 205(g); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  S  2. 1 205(c). 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  whic^ 
petitioner  wishes  a  hearing. 

Dated  at  Ro(±ville.  Maiyland.  this  1st  day 
of  December  1997. 

For  the  Nuclear  Regulatoiy  Commission. 
Joseph  |.  Holonich. 

Chief,  Uranium  Recovery  Branch,  Division 
of  Waste  Management.  Office  of  Nuclear 
Material  St^ty  and  Safeguards. 

(FR  Doc.  97-32271  Filed  12-9-97;  8:45  am] 
COOK  7sao-ei-p 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Number  40-02901 
Umatco  Minerals  Cofporallon 

AQBICY:  Nuclear  Regulatory 
Commission. 

ACTION:  Amendment  of  Source  Material 
License  SUA-648  to  change  six 
reclamation  milestone  dates. 

SUMMARV:  Notice  is  hereby  given  that 
tixe  U.S.  Nuclear  Regulatory 


Commission  has  amended  Umetoo 
h^inerals  Corporation's  (Umetco's) 
Source  Material  License  SUA-648  to 
change  six  reclamation  milestone  dates. 
This  amendment  was  requested  by 
Umetco  in  its  letter  dated  October  8, 
1997.  and  the  receipt  of  the  request  by 
NRC  was  noticed  in  the  Federal 
■  on  October  16, 1997. 


The  license  amendment  modifies 
License  Condition  59  to  change 
completion  dates  for  six  site- 
reclamation  milestones.  The  new  dates 
approved  by  the  NRC  extend 
completion  of  placement  of  final  radon 
barrier  for  the  Inactive  (enhanced 
barrier)  and  the  A-9  impoundments  by 
four  years,  and  that  for  the  Heap  Leech 
impoundment  by  one  year;  and 
placement  of  erosion  protection  cover 
for  die  Inactive  impoundment  by  five 
years,  and  for  the  A-9  and  the  Heep 
Leedi  impoundments  by  four  years. 
Umetco  attributes  the  delays  to  its 
efforts  to  enhance  the  previously 
approved  **— 'g"*  of  the  Inactive  and  the 
A-9  impoundments,  and  in  obtaining 
permits  for  a  rock  quarry  that  can 
produce  sufficient  volumes  and  quality 
of  rock  for  erosion  protection  cover. 
Based  on  the  review  of  Umetco's 
submittal,  the  NRC  staff  concludes  that 
the  delays  are  attributable  to  factors 
beyond  Umetco's  control,  the  proposed 
work  is  scheduled  to  be  completed  as 
expeditiously  as  practicable,  and  the 
added  risk  to  the  public  health  and 
safefy  is  not  significant,  as  it  already 
meets  the  limit  of  radon  emissions  to  an 
average  flux  of  no  more  than  20.  pCi/mV 
8  above  background. 

An  environmental  assessment  is  not 
required  since  this  action  is 
categorically  excluded  under  10  CFR 
51.22(c)(ll),  and  an  environmental 
report  from  the  licensee  is  not  required 
by  10  CFR  51.60(b)(2). 

SUPPLBiENTARY  MRMMATKM:  Umetco's 
amended  license,  and  the  NRC  staff's 
technical  evaluation  of  the  amendment 
request  are  being  made  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room  at  2120  L  Street. 
NW.,  (Lower  Level),  Washington.  DC 
20555. 

FOR  FtJRTMBt  MFORMATION  CONTACT: 
Mohammad  W.  Haque,  Uranium 
Recovery  Branch,  Division  of  Waste 
Management,  U.S.  Nuclear  Regulatcwy 
Commission,  Washington,  DC  20555. 
Telephone  (301)  415-6640. 
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DBtsd  at  Rockville.  MaryUad.  this  3d  day 

ymmpkhtUkamUk. 

Chivf.  Uranium  Rmcovny  Branch.  DMaion 
of  Waata  Hano^unmnt.  Office  of  Nuclear 
Uat$rtal  Safblyand  SafaguardM. 
|FR  Doc.  97-32270  Ptkd  l»-«-07;  •:4S  am) 


OFFICE  OF  PERSONNEL 
MANAOEMENT 

The  Natlonai  Partnerahip  Council; 


'TUmncy:  Office  of  Penonn^ 
Managemont. 

action:  Notice  of  meeting. 

Time  and  date:  1:00  p.nt..  December 
10. 1907. 

Place:  OPM  Conference  Center,  Room 
1350.  TiModorB  Rooaevelt  Building. 
1900  E  Street.  NW..  Washington.  DC 
20415-0001.  The  conference  center  is 
located  on  the  first  floor. 

StatuM:  This  meeting  will  be  open  to 
the  public.  Seating  will  be  available  on 
a  first-come,  first-served  basis. 
Individuals  with  special  access  needs 
wrishing  to  attend  should  contact  OPM 
at  the  number  shpwn  below  to  obtain 
appropriate  accommodations. 

iMotfars  to  be  Considered:  The 
National  Partnership  Council  will 
complete  its  discussion  of  and  adopt  it 
strategic  action  plan  and  meeting 
schedule  for  calendar  year  1908.  The 
Council  will  also  complete  its  review  of 
the  draft  1998  Report  to  the  (^resident  on 
the  Progress  of  Labor-Management 
.  Partnerships. 

OONTACT  nniMN  FOR  MORE  MFOfMATKM: 
Michael  Gushing,  Director,  Center  for 
Partnership  and  Labor-Management 
Relations,  Office  of  Personnel 
fitanagailiMiil  Theodore  Roosevelt 
Building.  1900  E  Street.  NW..  Room 
7H2a.  Wasiiington.  DC  20415-0001. 
(202)  606-2030. 


TARV  mromtAVOtt.  We  invite 
interested  persons  and  oi^ganizations  to 
submit  written  conunants.  Mail  or 
deliver  your  comments  to  Michael 
Cushing  at  the  address  shown  above. 

Office  of] 

laakaR.! 

Director. 

in  Doc  97-32285  FUad  12-9-97: 8:45  am) 


fUILfK>AO  RETIREMENT  BOARD 

Datarmlnatfon  of  Quarlarty  ftala  of 
Excloa  Tax  for  RaHrood  Ratlramant 
Supplamonfl  Annuity  Program 

In  accordance  with  directions  in 
Section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C.,  Section 
3221(c)),  the  Railroad  Retirement  Board 
has  determined  that  the  excise  tax 
imposed  by  such  Section  3321(c)  on 
every  employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  )anuaiy  1. 1998.  shall  be  at 
the  rate  of  35  cents. 

In  accordance  «irlth  directions  in 
Section  1 5(a)  of  the  Railroad  Retirement 
Act  of  1974.  the  Railroad  Retirement 
Board  has  determined  that  for  the 

■  beginning  January  1,  1998.  31.6 
at  of  the  taxes  collected  under 
Sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  68.4  percent  of  the  taxes 
collected  under  such  Sections  3211(b) 
and  3221(c)  plus  100  percent  of  the 
taxes  collected  under  Section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account 

Dated:  Deoembsr  2. 1997. 
By  AutlMrity  of  tha  Board 


Secratarylo  the  Board. 

(FR  Doc  97-32315  Piled  12-9-97:  8:45  an) 


SECURITIES  AND  EXCHANGE 
COfMMISSION 


FBeNe.i19-10M0| 


fMiionenoa  uio  mourancw  uonipony,  ai 
M.;  NODGO  oi  Appncanon 

Dwxmber  3. 1997. 

AQMCY:  U.S.  Securities  and  Exchange 
Commission  ("SEC  or  Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  (i)  Sections  6(c)  and  17(b) 
of  the  Investment  Company  Act  of  1940 
(the  "Act")  granting  exemptive  relief 
from  Section  1 7(a)  of  the  Act;  and  (U) 
Section  12(dKl)(J)  of  the  Act  granting 
exemptive  relief  from  Sections 
12(dMlXA)  and  12(dXlKB)  of  the  Act 

tUMMARY  OF  AFfUCATION:  Ap^Ucants 
request  an  order  to  commence 
operations  as  a  "fiind  of  funds"  whereby 
certain  investment  companies  would 
invest  in  both  investment  companies 
that  are  part  of  the  same  "group  of 


investment  companies"  and  investment 
companies  that  are  not  part  of  the  same 
"group  of  investment  companies." 
Other  investments  of  the  "fund  of 
funds"  could  include  government 
securities,  short-term  fixed  income 
sectirities,  and  a  guaranteed  investment 
contract. 

APPtXAWrs:  Nationwide  Life  Insurance 
Company,  Nationwide  Advi8<Hy 
Services.  Inc.,  Nationwide  Asset 
Allocation  Trust.  Nationwride  Investing 
Foundation.  Nationwide  Investing 
Foundation  II,  and  Nationwide  Account 
Trust 

nUNQ  DAin:  The  application  was  filed 
on  July  8, 1996,  and  amended  and 
restated  on  February  18. 1997,  July  25. 
1997.  and  November  19. 1997,  and 
amended  on  December  3. 1997. 
HIARMQ  OR  NOnnCA-nON  Of  HEARMO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  t^**'^"^. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tiie  SEC  by  5:30  p.m.  on 
December  29, 1997.  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  laMryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reeson  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
AOOROtES:  SEC,  Secretary,  450  Fifth 
Street.  N.W..  Washington.  D.C..  20549. 
Applicants,  Nationwride  Life  Insurance 
Company.  One  Nationwide  Plaza, 
Columbus,  Ohio  43215. 
FOR  RIRTHDt  JgORMATION  CONTACT: 
Edward  P.  Macdonald.  Senior  Counsel, 
Office  of  Insurance  Products.  Division  of 
Investmeat  Management,  at  (202)  942- 
0670. 

SUPPI.EMCNTARY  MF0RMAT10N:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SBC's 
Public  Reference  Branch.  450  FifUi 
Street,  N.W..  Washington,  D.C.  20549 
(tel.  (202)  042-8000). 

AppUcaats'  Representations 

1.  Nationwide  Life  Insiuance 
Company  ("Nationwide")  is  organized 
as  a  stock  life  instuance  company  under 
Ohio  state  law.  Nationwide  is  adioaitted 
to  do  business  in  all  fifW  states,  as  well 
as  tiie  District  of  Columbia,  the  U.S. 
Virgin  Islands,  and  Puerto  Rico. 

2.  Nationwide  Asset  Allocation  Trust 
("NAAT")  is  a  MassachusetU  business 
trust  initially  consisting  of  five  i 
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(the  "Asset  Allocation  Funds"),  with  the 
following  investment  objectives: 
Aggressive,  Moderately  Aggressive, 
Moderate,  Moderately  Conservative,  and 
Conservative.  Additional  Asset 
Allocation  Funds  may  be  established  in 
the  future  as  (i)  series  of  NAAT,  (ii) 
series  of  any  other  Nationwide  open-end 
investment  company  organized  as  a 
series  trust,  or  (iii)  as  any  other 
investment  company  of  Nationwide  that 
does  not  offer  its  securities  in  separate 
series.  Each  of  the  Asset  Allocation 
Funds  proposes  to  operate  as  a  "fimd  of 
funds"  that  may  invest  in  (i)  shares  of 
investment  companies  or  their  series, 
now  existing  or  created  in  the  future, 
that  are  part  of  the  same  "group  of 
investment  companies"  (as  denned  in 
Section  12(dKl)(G)(ii)  as  die  Asset 
Allocation  Funds  ("Affiliated 
Underl3ring  Funds")  and  (ii)  shares  of 
other  investment  companies  that  are  not 
part  of  the  same  "group  of  investment 
companies"  as  the  Asset  Allocation 
Funds  ("Unaffiliated  Underlying 
Funds")  (Affiliated  and  Unaffiliated 
Underlying  Funds  are  collectively 
referred  to  as  "Underlying  Funds").  In 
addition  to  investing  in  the  Underlying 
Funds,  the  Asset  AUocation  Funds  also 
may  invest  in  government  securities, 
certain  short-term  fixed  income 
securities,  and  a  fixed  rate  investment 
contract  issued  by  Nationiwide  (the 
"Fixed  Contract"). 

3.  Nationwide  Lavesting  Fotmdation 
("NIF')  is  a  Michigan  business  trust  and 
Nationwide  Investing  Foundation  D 
("NIF  U)  and  Nationwide  Separate 
Account  Trust  ("NSAT")  are 
Massachusetts  business  trnsts  registered 
under  the  Act  as  open-end  management 
investment  companies.  Collectively,  the 
portfolios  of  NIF,  NIF  H,  and  NSAT  will 
initiaUy  act  as  the  Affiliated  Underlying 
Funds. 

4.  Nationwide  Advisory  Services,  Inc. 
("NAS")  is  a  registered  broker-dealer 
and  investment  adviser  and  is  a  member 
of  the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD").  NAS  is  a  wholly 
owned  subsidiary  of  Nationwide  and 

''serves  as  principal  underwriter  of 
variable  annuity  contracts  and  variable 
life  insurance  policies  issued  by 
Nationwide  and  Nationwide's  wholly 
subsidiary  Nationwide  Lifie  and  Annuity 
Insurance  Company.  Additionally,  NAS 
currentiy  serves  as  the  investment 
adviser  to  all  of  the  portfolios  in  NIF,  - 
NIF  n,  and  NSAT.  NAS  also  will  serve 
as  the  investment  adviser  for  NAAT 
once  NAAT  begins  operations. 

5.  Nationwi(»  willissue  variable 
annuity  contracts  ("Contracts") 
designed  to  be  sold  to  retirem«it  plans 
of  governmental  entities.  The  Contracts 
will  othr  participants  in  these 


retirement  plans  an  opportunity  for 
asset  allocation  through  the  selection  of 
five  Asset  AUocation  Fund  options  that 
have  investment  ol^ectives  ranging  from 
conservative  to  aggressive. 

6.  The  Asset  Alfocation  Ftmds  will 
invest  primarily  in  Und«lying  Funds  in 
accordance  with  a  target  allocation  of 
investment  categories  (aggressive 
growth,  growth,  growth  and  income, 
balanced,  guaranteed  interest,  bond/ 
money  market)  reflecting  the  overall 
objective  of  eech  Asset  Allocation  Fund 
and  matching  the  perticipant's  risk 
tolraance  and  time  horizon.  The  Asset 
Allocation  Funds  will  invest  in 
Underi]ring  Funds,  subject  to  certain 
conditions.  Some  of  the  Unaffiliated 
Underlying  Funds  may  be  organized  as 
"feeder"  funds  in  a  "master-feeder" 
structure.  The  allocation  for  each  Asset 
AUocation  Fund  wiU  be  ensured 
throujjth  pwiodic  rebalancing. 

7.  "rne  Asset  AUoc»tion  Funds  also 
may  invest  in  the  Fixed  Contract.  Each 
Asset  AUocation  Fund  wiU  be  permitted 
to  remove  its  assets  from  the  Fixed 
Contract  at  any  time  without  imposition 
of  a^sales  charge  or  market  value 
adjustment 

8.  The  Underlying  Funds  wiU  pay 
advisory  fees  to  their  advisers.  In 
addition,  the  Underiying  Funds  wiU  pay 
fises  to  their  service  providen  for  aU 
other  services  relating  to  their 
operations,  including  custody, 
administration,  and  nmd  accoimting. 
Theiefbre,  shareholders  of  the  Asset 
AUocation  Ftmds  indirectiy  wUl  pay 
their  proportionate  share  of  any 
Underiying  Fund  fees  and  expenses. 

9.  The  Asset  AUocation  Funds  also 
wiU  pay  a  imified  fee  at  the  annual  rate 
of  .50%  of  daUy  net  assets  to  NAS  for 
both  investment  advisory  services  and 
for  administrative  expenses  (the 
"Unified  Fee").  The  portion  of  the 
Unified  Fee  that  covers  the  investment 
advisory  services  provided  by  NAS  to 
the  Asset  AUocation  Funds  is  for 
services  in  addition  to,  and  not 
duplicative  of,  those  provided  by  the 
investment  advisers  for  the  Underiying 
Funds.  In  Addition,  the  Asset 
AUocation  Funds  wiU  pay  for 
administrative,  custody,  legal, 
accounting,  and  other  expenses  out  of 
the  UnifiM  Fee.  The  services  at  the 
Asset  AUocation  Fund  level  are 
different  from  the  services  provided  to 
the  Undwlying  Funds  because  each 
Asset  Allocation  Fund  is  a  separate 
entity  with  its  own  administrative, 
compliance,  recordkeeping,  and  custody 
needs. 

10.  The  Asset  AUocation  Funds  wiU 
pay  no  front-end  sales  loads  at 
contingent  deferred  sales  charges  in 
connection  with  the  purchase  or 


redemption  of  Underlying  Fund 

In  addition,  any  sales  charges  or  service 
fees,  as  defined  in  Section  2830  of  the 
NASD  Conduct  Rules.  wUl  be  limited  in 
the  manner  described  in  Condition  3 
below.  Nationwide,  however,  wUl  be 
pomitted  to  include  with  the  Contract 
a  contingent  deferred  sales  losd 
chargeable  upon  terminatfon  of  the 
Contract,  to  the  extent  permitted  by  the 
Act,  the  regulations  of  the  NASD,  or  any 
other  wpUcable  law  or  ragulation. 
11.  Ine  Contracts  wiU  impoae  an 
actuarial  risk  fee  related  to  me 
Contract's  mortality  and  expense  riaks 
and  administrative  expenses  ("Actuarial 
Risk  Fee").  The  Actuarial  Risk  Fee  wiU 
be  paid  to  Nationwide,  and  wiU  be 
equivalent  to  a  maviniiipT  of  .95%  of 
average  accoimt  value  on  an  »niiiial 
basis  (.10%  for  moitaUty  risk.  40%  far 
e3q>ense  risk,  and  .45%  for 
admiidstration).  The  administrative 
portion  of  the  Actuarial  Risk  Fee  is 
designed  to  reimburse  Natfonwide  far 
in«»ntaiiiiiig  Contract  and  participant 
level  records  and  reporting  including 
tax  reporting,  customer  services 
(including  executing  and  tracking 
transfers  and  exchanges  for  the 
Contracts)  and  compliance  with 
appUcrt>le  laws  and  regulations. 
Nationwide,  or  one  of  its  affiliates,  may 
receive  an  administrative  fee  from  any 
of  the  Undoiying  Funds,  or  an  adviser 
or  administrator  of  an  Underiying  Fund, 
to  compensate  Nationwide  for 
maintaining  participant  level  records 
and  providing  customer  servicing  to 
participants.  The  receipt  by  Netionwide 
of  such  a  fee  wiU  result  in  a 
corresponding  reduction  in  the 
Actuarial  Risk  Fee.  In  addition,  the 
Actuarial  Risk  Fee  is  subject  to  a  sUding 
scale  reduction  based  on  the  asset  siae 
of  a  Contract 

AppUcanls' Lqgal  Anatyais 

Sections  12(dXl)  (A)  and  (B)  of  the  Act 

1.  Section  12(d)(1)(A)  of  tiie  Act 
provides  that  it  shall  be  unlawful  for 
any  registered  investment  company  (the 
"acquiring  company")  to  purchase  or 
otherwise  acquire  any  security  issued  by 
any  other  investm^t  company  (the 
"acquired  company")  if  this  acquiring 
company  and  any  other  compaAy  or 
companies  controUed  by  it  immediately 
after  such  purchase  or  acquisition  own 
in  the  aggregate  (i)  more  than  3%  of  the 
total  outstanding  voting  stock  of  the 
acquired  compeny,  (ii)  securities  issued 
by  the  acquired  company  having  an 
aggregate  value  in  excess  of  5%  of  the 
value  of  the  total  assets  of  the  acquiring 
company,  or  (iii)  securities  issued  by  the 
acqtdied  company  and  aU  other 
mvestment  companies  having  an 
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aggregate  value  in  exc«M  of  10%  of  the 
value  of  the  total  aaaets  of  the  acquiring 
company. 

2.  Section  12(d)(1)(B)  of  the  Act 
provides  that  it  shall  be  unlawful  for 
any  registered  open-end  investment 
company  (the  "acquired  company") 
knowingly  to  sell  or  otherwise  dispoee 
of  any  security  issued  by  the  acquired 
company  to  any  other  investment 
company  (the  "acquiring  company")  or 
any  company  or  companies  controlled 
by  the  acquiring  company  if 
immediately  after  such  sale  or 
disposition  (i)  more  than  3%  of  the  total 
outstanding  voting  stock  of  the  acquired 
company  is  owned  by  the  acquiring 
company  and  any  company  or 
companies  controlled  by  it.  or  (ii)  more 
than  10%  of  the  total  outstanding  voting 
stock  of  the  acquired  company  is  owned 
by  the  acquiring  company  and  other 
investment  companies  controlled  by 
them. 

3.  SecUon  12(d)(l)(CXi)  of  the  Act 
sUtes  that  Section  12(d)(1)  does  not 
apply  to  securities  of  a  registaed  opan- 
end  investment  company  (the  "aoqiiifed 
company")  purchased  or  otherwise 
acquired  by  a  registered  op>en-end 
investment  company  (the  "acquiring 
company")  if  (i)  the  acquired  company 
and  the  acquiring  company  are  part  of 
the  same  group  of  investment 
companies,  (ii)  the  securities  of  the 
acquired  company,  securities  of  other 
reg^tered  open-end  investment 
companies  that  are  part  of  the  same 
group  of  investment  companies, 
govemaaot  securities,  and  short-term 
paper  an  the  only  investments  held  by 
the  acquiring  company,  (iii)  with 
respect  to  securities  of  the  acquiring 
company,  any  sales  loads  and  other 
distribution-related  fees  charged,  when 
aggregated  with  any  sales  load  and 
distribution-related  fees  paid  by  the 
acquiring  company  with  respect  to 
securities  of  the  acquired  fund,  are  not 
excessive  under  rules  adopted  pursuant 
to  Section  22(b)  or  Section  22(c)  by  a 
securities  association  registered  under 
Section  ISA  of  the  Securities  Exchange 
Act  of  1B34,  or  the  Commission,  and  (iv) 
the  acquired  company  has  a  policy  that 
prohibits  it  from  acquiring  any 
securities  of  registered  investment 
companies  in  reliance  on  Section 
12(dKl)  (G)  or  (F). 

4.  Applicants  state  that  the  Asset 
Allocation  Funds  may  not  rely  on  the 
exemption  provided  by  Section 
12(d)(1)(G)  because  they  propose  to 
invest  in  shares  of  Unaffiliated 
Underlying  Funds  and  the  Fixed 
Contract  as  well  as  securities  of  funds 
that  are  part  of  the  same  "group  of 
investment  companies"  as  the  Asset 


Allocation  Funds,  government 
securities,  and  short-term  paper. 

5.  Section  12(dKl)(F)  of  the  Act 
provides  that  the  provisions  of  Section 
12(dXl)  shall  not  apply  to  securities 
purchased  or  otherwise  acquired  by  a 
registered  investment  company  if 
immediately  after  such  purchase  or 
acquisition,  not  more  than  3%  of  the 
total  outstanding  stock  of  such  issuer  is 
owned  by  such  registered  investment 
company  and  all  affiliated  persons  of 
such  registered  investment  company; 
and  such  registered  investment 
company  has  not  offered  or  sold  and  is 
not  proposing  to  offer  or  sell  any 
security  issued  by  it  through  a  principal 
underwriter  or  otherwise  at  a  public 
offering  price  that  includes  a  sales  load 
of  more  than  l*/2%.  Further,  no  issuer 
of  any  security  purchased  under  Section 
12(d)(1)(F)  shall  be  obligated  to  redeem 
siich  security  in  an  amount  exceeding 
1%  of  siich  issuer's  total  outstanding 
securities  during  any  period  less  than  30 
days.  Applicants  state  that  investments 
by  the  Asset  Allocation  Funds  in 
Unaffiliated  Underlying  Fxmds  will  be 
made  in  accordance  with  Section 
12(dHlKF). 

6.  Section  12(dHlXJ)  of  the  Act 
provides  that  the  Commission  is 
authorized  to  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities,  or 
transactions  from  any  provisions  of 
Section  12(d)(1).  if  and  to  the  extent  that 
such  exemption  is  consistent  with  the 
public  interest  and  the  protection  of 
investors.  Applicants  request  an  order 
under  Section  12(d)(l)())  exempting 
them  from  the  limitations  of  Sections 
12(d)(1)  (A)  and  (B). 

7.  Applicants  assert  that  the  purpose 
of  Section  12(d)  of  the  Act  was  to 
prevent  unregulated  pyramiding  of 
investment  companies  and  the  negative 
effiacts  that  are  perceived  to  arise  from 
such  pyramiding.  Such  abuses  include 
duplicative  costs,  the  exercise  of  undue 
influence  or  control  over  the  underlying 
funds,  the  threat  of  large-scale 
redemptions,  and  the  complexity  of 
such  arrangements. 

Duplication  of  Costs 

8.  Applicants  argue  that  the  proposed 
arrangement  will  include  safeguards 
designed  to  address  layering  of  fees. 
They  assert  that,  before  approving  any 
advisory  contract  under  Section  15  of 
the  Act,  the  trustees  of  the  Asset 
Allocation  Funds,  including  a  majority 
of  the  trustees  who  are  not  "interested 
persons,"  as  defined  in  Section  2(aHl9) 
of  the  Act.  would  find  that  any  advisory 
fees  or  charges  under  the  contract  are 
based  on  services  that  are  in  addition  to. 
rather  than  merely  duplicative  of. 


services  provided  under  the  advisory 
contract  for  any  Underlying  Fund. 

0.  Applicants  also  submit  that  the 
structure  of  the  Asset  Allocation  Funds 
will  not  implicate  sales  charge  layering 
conowns  because  the  Asset  Allocation 
Funds  will  not  purchase  Underlying 
Funds  that  impose  a  sales  load  upon  the 
Asset  Allocation  Funds.  Furthermore, 
Applicants  argue  that  as  a  Condition  for 
the  requested  relief,  they  will  limit  any 
sales  charges  or  service  fees  as  defined 
in  Section  2830  of  the  NASD  Conduct 
Rules  by  agreeing  that  such  fees  will 
only  be  charged  at  either  the  Asset 
Allocation  Fund  level  or  at  the 
Underlying  Fund  level,  but  not  both. 
Applicants  believe  that  these  limits 
place  the  Contracts  and  the  Asset 
Allocation  Funds  in  a  position  that  is 
similar  to  that  for  other  group  variable 
annuity  contracts  and  their  underlying 
mutual  fund  options. 

10.  Administrative  expenses  will  be 
charged  at  the  Underlying  Fund  level 
and,  as  part  of  the  Unified  Fee,  at  the 
Asset  Allocation  Fund  level.  Applicants 
assert  that  similar,  but  distinct, 
administrative  services  need  to  be 
provided  at  both  the  Asset  Allocation 
Fund  level  and  the  Underlying  Fund 
level  in  order  to  provide  the  Ifonefits  of 
asset  allocation.  Applicants  also  state 
that  they  have  limited  the  total  expenses 
of  the  Asset  Allocation  Funds  by 
adopting  a  Unified  Fee. 

11.  Applicants  state  that  the 
administration  portion  of  the  Actuarial 
Risk  Fee  is  designed  to  reimburse 
Nationwide  for  maintaining  Contract 
and  participant  level  records  and 
reporting,  providing  customer  services, 
and  compliance  functions.  Applicants 
aigue  that  these  services  directiy  affect 
contract  owners  and  their  participants 
and,  as  such,  are  distinct  from  any 
administrative  charges  at  the  Asset 
Allocation  Fund  and  Underlying  Fund 
levels.  In  addition,  Applicants  note  that 
if  Nationwide  receives  any 
administrative  or  service  fees  from  the 
Underlying  Funds,  or  from  the  adviser 
or  administrator  of  the  Underlying 
Funds,  to  compensate  Nationwide  for 
providing  these  services,  there  will  be  a 
corresponding  reduction  in  the 
Actuarial  Risk  Fee. 

12.  Furthermore.  Applicants  represent 
that  fees  and  charges  at  all  levels,  in  the 
aggregate,  will  be  reasonable  in  relation 
to  the  services  rendered,  expenses 
expected  to  be  incurred,  and  risks 
assumed  by  Nationwide. 

Control 

13.  Applicants  further  assert  that  the 
Unaffiliated  Underlying  Funds  tannot 
be  controlled  in  any  meaningful  way  by 
the  Asset  Allocation  Funds  since 
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purchases  will  be  made  in  accordance 
with  the  percentage  Ibnitations  in 
Section  12(dKl)(F). 

14.  Moreover,  when  purchasing 
Affiliated  Underlying  Funds  the 
concern  over  this  potential  abuse  is 
minimized.  Applicants  submit,  because 
there  is  littie  risk  that  NAS  wall  exercise 
inappropriate  control  over  the  Affiliated 
Underlying  Fimds.  which  are  part  of  the 
"same  group  of  investment  companies." 
NAS.  in  serving  as  the  investment 
adviser  for  both  the  Asset  Allocation 

-    Funds  and  the  Affiliated  Underlying 
Funds,  is  under  a  fiduciary  obligation  to 
act  in  the  best  interests  of  the 
shareholders  of  bo&  sets  of  fimds. 
Therefore,  it  is  gigued,  NAS  win  not 
operate  the  Asset  Allocation  Funds  so  as 
to  penalize  the  Affiliated  Underlying 
Funds. 

Latge  Scale  Redemptions 

15.  Applicants  assert  that  there  is 
little  risk  that  the  Asset  Allocation 
Funds'  adviser  will  exercise 
inappropriate  control  over  the  Affiliated 
Underlying  Funds,  which  are  part  of  the 
same  "group  of  investment  companies." 
In  this  connection.  Applicants  note  that 
Section  12(dKl)(G)  of  the  Act  does  not 
impose  any  express  limitations  on 
statutory  funds  of  funds  with  respect  to 
redemption  of  shares  of  the  undcnrlying 
funds.  With  respect  to  investments  by 
the  Asset  Allocation  Pimds  in  shares  of 
Unaffiliated  Underlying  Funds, 
Applicants  state  that  the  Asset 
Allocation  Funds,  together  with  their 
affiliates,  will  comply  with  the 
restrictions  of  Section  12(d)(1)(F)  on 
redeeming  more  than  1%  of  the 
outstanding  securities  of  any  of  the 
Unaffiliated  Underiying  Funds  during 
any  period  of  less  than  30  days. 

Complexity 

16.  Finally.  Applicants  submit  that, 
with  respect  to  whether  the  proposed 
structure  is  complex,  Congress,  in 
Section  12(d)(l)(GMi)(IV).  required  that 
the  funds  underlying  a  statutory  fund  of 
finds  have  a  policy  prohibiting  such 
underlying  funds  from  acquiring  Any 
securities  in  reliance  on  Sections 
12(d)(1)  (G)  or  (F).  Applicants  state  that 
the  Affiliated  Underlying  Funds  have 
adopted  such  policies.  In  addition. 
Applicants  state  that  no  Underlying 
Fund  will  acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  Section  12(d)(lKA) 
of  the  Act  except  to  the  wctent  that  sudi 
Underlying  Fund  (a)  receives  securities 
of  another  investment  company  or  as  a 
result  of  a  plan  of  reorganization  of  a 
company  (other  than  a  plan  devised  for 
the  purpose  of  evading  Section  12(d)(1) 
of  the  Act):  <x  (b)  acquires  (or  is  deemed 


to  have  acquired)  securities  of  another 
investment  company  pursuant  to 
exemptive  relief  frtna  the  Commission 
permitting  such  Underlying  Fund  to  (1) 
acquire  securities  of  one  or  more 
affiliated  investment  companies  for 
short-term  cash  managonent  purposes; 
or  iii)  engage  in  inter^d  borrowing 
and  lendLog  transactions. 

Section  1 7(a)  of  the  Act 

17.  Section  17(a)  of  the  Act  prohibits 
any  affiliated  person  or  promoter  of  or 
principal  underwriter  Sat  a  r^istned 
investment  company  (other  than  a 
company  of  the  character  described  in 
Section  12(d)(3)  (A)  and  (B)).  or  any 
affiliated  person  of  such  a  person, 
promoter,  or  principal  underwriter, 
acting  as  prindpal,  from  knowingly 
selling  any  security  or  other  property  to 
such  registered  company  or  to  any 
company  controlled  by  such  registered 
company,  unless  such  sale  involves 
solely:  (a)  securities  of  which  the  buyer 
is  the  issuer,  (b)  securities  of  which  the 
seller  is  the  issuer  and  which  are  part 
of  a  general  offering  to  the  holders  of  a 
class  of  its  securities;  or  (c)  securities 
deposited  with  the  tnistee  of  a  unit 
investment  trust  or  periodic  payment 
plan  bv  the  depositor  thereoL 

18.  Section  6(c)  of  the  Act  provides 
that  the  Commission  may.  by  order 
upon  application,  conditionally  or 
unconditionaDy  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities,  or 
transactions,  from  any  provision  of  the 
Act  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

19.  Section  1 7(b)  of  the  Act  provides 
that  the  Commission  may,  by  order 
upon  application,  exempt  a  proposed 
transaction  from  one  or  more  provisions 
of  Section  17(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fiair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  the  proposed  transaction  is 
consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  with  the 
Omission;  and  the  proposed  transaction 
is  consistent  with  the  general  purposes 
of  the  Act 

20.  Applicants  seek  relief  from  the 
prohbiitions  of  Section  17(a)  of  the  Act 
punuant  to  Sections  6(c)  and  17(b)  of 
the  Act  to  allow  the  Asset  Allocation 
Funds  to  purchase  the  Affiliated 
Underlying  Funds  and  the  Nationwide 
Fixed  Contract  _ 


21.  Applicants  assert  that  rfn*^  tlw 
Asset  Alfocation  Funds  and  the 
Affiliated  Underiying  Funds  ace  eech 
advised  by  NAS,  the  Asset  Allocation 
Funds  and  die  Affiliated  Underlying 
Funds  could  be  deemed  to  be  afflli^ted 
persons  of  one  another  by  virtue  of 
being  under  common  control  of  their 
adviser.  Moreover,  Applicants  state  that 
the  Asset  Allocation  Funds  and  the 
Affiliated  Underlying  Funds  may  also 
be  deemed  to  be  affiUated  persoiu  of 
one  another  to  die  extent  that  the  Asset 
Allocation  Funds  own  5%  or  more  of 
the  shares  of  an  Affiliated  Underlyii^ 
Fund.  Therefore,  purchases  by  Asset 
Allocation  Funds  and  the  sale  by  die 
Affiliated  Undoijring  Funds  of  their 
shares  to  the  Asset  Allocation  Funds 
could  be  deemed  to  be  principal 
transactions  between  affiliated  persons 
under  Sectfon  17(a). 

22.  Nationwide  states  that  it  will  issue 
from  its  general  account  a  Fixed 
Contract  to  NAAT  on  behalf  of  each  of 
NAATs  hinds.  NAS  is  a  wholly  owned 
subsidiary  of  Nationwide  and  serves  as 
principal  underwriter  of  the  Contracts 
funded  by  the  Separate  Account 
Moreover,  NAS  serves  as  investment 
adviser  to  NAAT,  which  will  purchase 
the  Fixed  Contract  on  behalf  of  eech  of 
NAATs  funds.  Applicants  submit  that 
the  Asset  Allocation  Funds  may  be 
deemed  to  be  affiliated  persons  of 
Nationwide  to  the  extent  they  are 
advised  by  NAS,  Nationwide's  wholly 
owmed  subsidiary.  Applicants  state  that 
any  purchases  of  the  Fixed  Contract  by 
the  Asset  Allocation  Funds  could  be 
deemed  to  be  princi{)al  transactions 
between  affiliated  persons.    / 

23.  Applicants  state  that  they  believe 
that,  with  respect  to  the  purchase  of  the 
Affiliated  Underlying  Fimds  and  the 
Fixed  Contract  the  requested  relief  is 
appropriate  because  the  proposed 
arrangements  meet  the  standards  of 
Section  17(b)  of  the  Act.  First. 
Applicants  argue  that  the  terms  of  the 
proposed  transactions  are  fair  and 
reasonable  and  do  not  involve 
overreaching.  The  consideration  paid 
for  the  sale  and  redemption  of  shares  of 
the  Affiliated  Underlying  Funds  will  be 
based  on  the  net  asset  values  of  the 
Affiliated  Underi]ring  Funds  with  no 
sales  load.  Any  investment  advisory  fiee 
paid  to  NAS  by  the  Asset  Allocation 
Funds  will  not  be  duplicative  of  the 
investment  advisory  fees  paid  by  the 
Affiliated  Underiying  Funds.  In 
addition,  the  Asset  Allocation  Funds 
will  pay  no  sales  load  when  purchasing 
the  Hxed  Contract  and  the  guaranteed 
rate  on  the  Fixed  Contract  will  be  at 
least  as  favorable  as  the  guaranteed  rate 
paid  on  other  similar  fixed  contracts 
issued  by  Nationwide.  Also,  each  Asset 
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Allocation  Fund  will  be  permitted  to 
remove  Fund  asaeta  from  the  fixed 
Contract  at  any  time,  without  the 
imposition  of  a  mIss  charge  or  market 
value  adfustmant  Second.  ApplicanU 
submit  that  the  proposed  transactions 
will  be  consistent  with  the  policies  of 
each  Asset  Allocation  Fund.  Finally, 
Applicants  argue  that  the  proposed 
arrangements  do  not  involve 
overreaching  or  self-dealing  and  are 
consistent  with  the  general  purposes  of 
the  Act. 

ConditiaiM  For  RaUaf 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  fiDllowing  conditions: 

1.  Each  Asset  Allocation  Fund  and 
each  Affiliated  Underlying  Fund  will  be 
part  of  the  same  "group  of  investment 
companies"  as  that  term  is  defined  in 
Section  12(d)(l)(GMii)  of  the  Act 

2(a).  In  tlie  case  of  an  Underlying 
Fund  that  is  not  a  feeder  fund  in  a 
"masterfeeder"  structure,  no  Underlying 
Fund  will  acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  Section  12(dMl)(A) 
of  the  Act.  except  to  the  extent  that  such 
Underlying  Fund  (a)  receivea  securities 
of  another  investment  company  as  a 
dividend  or  as  a  result  of  a  plan  of 
reorgsttixation  of  a  company  (other  than 
a  plan  devised  for  the  purpose  of 
evading  Section  12(dMl)  of  the  Act):  or 
(b)  acquires  (or  is  deemed  to  have 
acquired)  securities  of  another 
investment  company  pursuant  to 
exemptive  relief  from  the  Commission 
permitting  such  Underlying  Fund  to  (i) 
acquire  securities  of  one  or  more 
affiliated  investment  companies  fsr 
short-term  cash  management  purposes: 
or  (ii)  engage  in  interfund  borrowing 
and  lending  transactions. 

2(b).  No  Underlying  Fund  that  is  a 
feeder  fund  in  a  "master-feeder" 
structure  will  acquire  securities  of  any 
other  investment  company  except  in 
conformity  with  SecUon  12(dXlME)  of 
the  Act  No  master  fund  in  such  a 
structure  shall  acquire  securities  of  any 
other  investment  company  in  excess  of 
the  limits  contained  in  Section 
12(dKl  )(A)  of  the  Act.  except  to  the 
extent  that  such  master  fund  (a)  receives 
securities  of  another  investment 
company  as  a  dividend  or  as  a  result  of 
s  plan  of  reorganization  of  a  company 
(other  than  a  plan  devised  for  the 
purpose  of  evading  Section  12(dXl)  of 
the  Act):  or  (b)  acquires  (or  is  deemed 
to  have  acquired)  securities  of  another 
investment  company  pursuant  to 
exemptive  relief  from  the  Commission 
permitting  such  master  fund  to  (i) 
acquire  secnirities  of  one  or  more 
affiliated  investment  companies  for 


short-term  cash  management  purposes: 
or  (ii)  engage  in  interfund  borrovring 
and  lending  transactions. 

3.  No  sales  load  wUl  be  charged  at  the 
Asset  Allocation  Fund  level  or  at  the 
Underlying  Fund  level,  including  any 
Unaffiliated  Underlying  Fund  that  is  a 
feeder  in  a  "master-feeder"  structure  or 
any  master  fund  in  such  a  structure. 
Sales  charges  or  service  fees  as  defined 
in  Section  2830  of  the  Conduct  Rules  of 
the  NASD,  if  any,  will  only  be  charged 
at  either  die  Asset  Allocation  Fund  level 
or  at  the  Underlying  Fund  level,  but  not 
both.  In  a  situation  where  an  >  Met 
Allocation  Fund  invests  in  a  feeder 
fund,  the  Applicants  agree  to  limit  sales 
charges  or  SMvice  fees  to  only  one  level, 
at  the  feeder  fund,  the  master  fund,  or 
the  Asset  Allocation  Fund  level. 

4.  Before  approving  any  advisory 
contract  pursuant  to  Section  1 5  of  the 
Act.  the  Board  of  Trtistees  of  an  Asset 
Allocation  Fund,  including  a  mafority  of 
the  Trustees  who  are  not  "interested 
persons"  as  defined  in  Section  2(a)(19) 
of  the  Act.  will  find  that  the  advisor  fees 
charged  under  such  contract,  if  any.  are 
based  on  services  provided  that  are  in 
addition  to,  rather  than  duplicative  of, 
services  provided  under  the  advisory 
contract  of  any  Underlying  Fund  in 
which  the  Asset  Allocation  Fimds  may 
invest  This  finding,  and  the  basis  upon 
which  the  finding  was  made,  will  be 
recorded  fully  in  the  minute  books  of 
such  Asset  Allocation  Fund. 

For  the  Conunlssioo.  by  the  Dhrlsienef 
Inveatmaal  ManagMnent,  pursuant  to 
delegatad  authority. 
Mafgant  H.  McFariaad. 
O^Nity  Sacietaiy. 
(FR  Doc.  97-32311  FUwl  12-«-«7;  8:45  am) 
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Uating  QukMinaa 

December  3. 1997. 

Pursuant  to  Section  19(bMl)  of  the 
Securities  Exchange  Act  of  1934,*  nodes 
is  hereby  given  that  on  October  22, 
1997,  thB  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  Exchange  Commission  the 
proposed  rule  change  as  described  in 
Items  1,  0  snd  III  below,  which  Items 
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have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Sdf-Ragulatory  OrgirizaHoa's 
StalSBMnt  of  the  Terms  of  Substaaoe  of 
the  Proposed  Rule  Chaage 

The  American  Stock  Exchange.  Inc. 
proposes  to  amend  its  Company  Guide 
to  revise  its  warrant  listing  guidelines.    . 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  Amex  and  at  the  Commission. 

n.  Self-Regnlatsry  Orgaiiiiattoa's 
Statement  of  the  Purpoee  of,  and 
Statutory  Basis  for,  te  Pieposed  Rote 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
cm  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  fV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  section 
A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regukrtory  Organaation't 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Section  lOS  of  the  Amex  Company 
Guide  provides  thst  the  Exchange  will 
not  list  warrants  unless  the  underlying 
conunon  stock  is  listed  on  either  the 
Amex  or  the  New  York  Stock  Exchange 
and  further  provides  that  the  Exchange 
«vill  evaluate  the  warrant  issuer's  listLog 
eligibility  using  the  same  financial  and 
distribution  guidelines  as  are  applied  to 
the  listing  of  common  stock.  The 
Exchange  believes  that  those  criteria  are 
unnecessarily  high  when  applied  to  the 
listing  of  warrants.  Warrants  do  not 
represent  a  new  type  of  direct  claim 
upon  a  company's  assets  or  otherwise 
expose  8  company  to  financial  risk. 
Accordingly,  the  original  listing 
financial  guidelines  for  common  stock 
are  not  relevant  to  the  listing  of  warrants 
and  the  Exchange  propoees  instead  to 
list  8  warrant  issue  so  long  as  the 
Company  is  in  good  standing  on  either 
the  Amex  or  the  NYSE,  i.e.,  above  the 
continued  listing  guidelines  (a  similar 
change  was  previously  msde  to  the 
Exchange's  guidelines  with  respect  to 
the  listing  of  debt  securities). 

Similarly,  the  original  listing 
distribution  guidelines  for  common 
stocks  (either  1,000.000  shares/warrant 
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with  at  leest  400  holders  or  500,000 
shares/wanants  with  at  leest  800 
holders)  are  too  high  when  applied  to 
vrarrants  since  warrants  are  a  derivative 
security  and  their  price  discovery  is  less 
dependent  upon  such  a  high  level  of 
liquidity.  Nonetheless,  the  Exchange 
recognizee  that  a  minimum  level  of 
liquidity  is  necessary  in  an  auction 
market  environment.  The  Exchange 
presenUy  lists  s  prefiorred  stock  issued 
by  an  Amex  or  NYSE  listed  company 
provided  that  there  are  at  least  100.000 
shares  outstanding  and  believes  that  this 
would  also  be  sn  sppropriate  guideline 
for  the  listing  of  wsrrants.  The  Exchange 
also  recognizes  that  for  a  specialist  to 
continue  to  provide  an  auction  market 
some  minimal  level  of  public  float  is 
necesssry.  Thus,  the  Amex  is  proposing 
that  a  warrant  issue  would  become 
subject  to  delisting  if  iU  public  float  fell 
below  50.000.  This  too  is  the  same 
guideline  as  is  applied  to  preferred 
stock  issues.  These  changes  will  provide 
the  Exchange  with  greater  flexibility  in 
listing  warrant  issues  and  the  Amex 
believes  that  the  expanded  opportunity 
fat  side-by-side  trading  of  stocks  and 
warnnts  will  prove  beneficial  to  the 
shareholders  of  exchange  listed 
companies. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  >  of  Uie  Act  in  general  and 
furthers  the  objectives  of  Section 
6(bX5)>  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  a  free  and  open  mari»t 
and  a  national  market  system,  and 
protect  investors  snd  the  public  interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efiectiveness  of  As 
Propoeed  Rule  Change  and  Timing  far 
Commiasion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
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longer  period  to  be  appropriate  and 

ftublishes  its  reesons  for  so  finding  or 
ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  by  ordo-  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  forgoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  Exchange 
Commission.  450  Fifth  Stieet.  N.W.. 
Washington.  D.C  20549.  Copies  of  the 
submission,  sll  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accortlance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
svailable  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  D.C.  Copies  of 
such  filing  will  ailBO  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  December  31. 1997. 

For  the  Commission  by  tha  Division  of 
Maikat  Ragulatku.  pursuant  to  delegated 
authority.* 

Mafgaral  H.  McFailMdU 

Deputy  Secretary. 

(PR  Doc  97-32231  Piled  12-9-97;  8:4$  am] 
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SaH-Ragulatory  Organizatione;  Notiea 
of  FWng  and  ImmedMa  Eftodivmaae 
of  Propoeed  Rule  Change  by  Tha 
Cincinnati  Stotik  Exchange,  Inc., 
Relating  to  Traneection  Credite 

Dacamber  3, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Sectirities  Exchange  Act  of  1934, 15 
U.S.C.  §  78s(b)(l)  ("Act"),  notice  is 
hereby  given  that  on  November  13, 
1997,  The  Cincinnati  Stock  Exchange, 
hicorporated  ("CSE"  or  "Exchange") 
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filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  CSE.>  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Sdf  Regulalocy  dganizatioa'b 
Statement  of  tin  Term  of  SohetaiiGe  af 
the  Propoeed  Rule  Change 

The  Exchange  proposes  to  amend  its 
schedule  of  fees  in  order  to  provide  a 
transaction  credit  for  Tape  B 
transactions.' 

n.  Sdf-R^nlaloiy  Oiganiz^ioa's 
Statement  oi,  dw  Pnipose  of  aad 
Statutory  basis  for,  dae  Prepees 
Change 

In  its  filing  with  the  Coounissicm  the 
CSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
nde  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CSE  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
parts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Chartge 

1.  Purpose 

The  Exchange  is  in^lamenting  a 
credit  fcv  transactions  in  all  Tape  B 
securities  in  order  to  creete  an  incentive 
for  members  to  trade  such  securities  on 
the  Exchange.  The  Exchange  believes 
the  credit  is  a  logical  next  step  in  its 
efforts  to  remain  the  low-ctwt  provider 
of  exchange  sovioes  in  the  National 
Maricet  System.  Members  will  be 
credited  on  a  pro  rata  basis,  based  upon 
the  percentage  of  tape  B  transaction 
market  share  captured  by  the  Ryrhmngo 

>  On  Novembar  19, 1097.  the  KurtMiij.  ■ufanittad 
Amendment  No.  1  to  the  filing.  See  letter  frooi 
Adam  W.  Gurwitz.  Vice  President  and  Secrataiy, 
CSE,  to  Marie  Ito,  Special  Counael,  Oivicion  of 
Market  Regulation.  Commiaaion.  dated  Novaoibar 
19. 1997. 

*  "CTA  Netwotfc  B"  U  conuneaiy  known  ea  Tape 
B,  and  if  defined  in  the  Consolidated  Tape 
Association  Plan  as  "the  (Consolidated  Tape] 
System  as  uUlized  to  make  available  'CTA  Netwotk 
B  infonnatioD*  (that  is,  last  tale  price  infonnatioa 
ralalsd  to  Network  B  Eligible  Securities)  "  The 
Consolidated  Tape  Association  Plan  fuithar  defines 
"Network  B  Eligible  Securities"  to  mean  securities 
"admitted  to  dealings  on  the  (American  Stock 
Exchange],  [Boston  Stock  Exchange].  (Chic^o 
Board  Options  Exchai^J.  (Chic^o  Stock 
Exchange],  CSE.  [Pacific  Exchange),  (Philadelphia 
Stock  Exchange)  or  on  any  other  exchange,  but  not 
also  admitted  to  deeliqgs  no  (the  New  York  Stock 
Exchange)."  CTA  Plan,  at  1-8. 
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in  a  given  Q^Mitar.  The  new.qre^t,!* 
delineete^fln^bitA. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general,  and  hirthers  the  ob|ectives  of 
Section  6(bX5)  in  pi|rticular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest.  It  is  also  consistent  with 
Section  6(bM4)  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  Exchange  members  by  crediting 
members  on  a  pro  rata  basis.' 

B.  Self-Regulatory  Organuation '» 
Statement  on  Bxuxien  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization '» 
Statement  on  Comments  on  the 
Pntpoetd  Rule  Change  Received  from 
Memben,  Participants  or  Others 

No  tvritten  comments  were  solicited 
in  cramection  with  the  proposed  rule 
change. 


m.  Dale  of  EflectiTenaaa  of  the 
Propoeed  Rule  Chaage  and  Timing  for 
Commisaion  Action 

The  foregoing  rule  change  has  become 
effiactive  pursxiant  to  Section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (eKD  of 
Rule  19b-4  thereunder  because  it 
constitutes  or  rhanges  a  due.  fee.  or 
other  charge  imposed  by  the  Exchange. 
At  any  time  within  80  days  of  the  filing 
of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  othmwise  in  furtherance  of  the 
purpoaas  «f  the  Act. 

IV.  SctUcitatiaa  af  Coaunents 


)ns  are  invited  to 
submit  written  data,  views  and 
arguments  conoamlng  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  If.W., 


Washipgton,  D.C.  20549.  Co{>ies  of  the 
submia^onralt'subafquan^ 
amendments,  all  w^tten  statements 
«rith  rMpect  to  the  proposed  rule 
rhaiy  &at  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
propoeed  rule  change  between  the 
CommiMion  and  any  pwson,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  $  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CSE.  All  submissions 
should  refer  to  File  No.  SR-'CSE-g7-12 
and  should  be  submitted  by  DeoMnber 
31. 1987. 

For  the  Commisiion.  by  the  Division  of 
Market  Ragtilstinn.  puisuant  to  tlie  delegated 
authority.* 

Manarat  H.  McFarlvad, 
Deputy  Seaetaty. 

Exhibit  A 
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The  ClMtcinnati  Stock  Exchanga.  Jncorpomted 
Additiofu  ai 


Rule  11. to    National  Securities  Trading 
System  Pes* 

A.TiwiingPeas. 

a.— (1)  No  Change. 

U)  Tape  "B"  TnmaacUons.  The  CSE  wfill 
not  impose  a  transartion  fern  on  Consolidated 
Tape  "B"  Mcurities.  /n  addition.  Membert 
¥rill  receive  a  pro  rata  trantactktn  credit 
based  on  the  following  schedule: 


TapeB  tranaacHon  mafkal 
share 

Pafcenlage 

olTapeB 

iwenue 

1-2.99%... 

3-4.99%..        

10 
25 

30 
40 

(kMn)  No  Change. 

B.  Maabership  Fees.  > -•- 
No  Change. 
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CRahaia  No.  34-49901;  FN*  Mo.  8R-MSRB- 
97-q 

S«l»-R«gul«tory  Organizations;  Nolle* 
of  niing  and  bnmadlata  Effactfvanaos 
of  Propoaad  Rula  CItango  by  Iha 
Municipal  SaourMaa  RulamaUng 
Board  Raladng  to  Intarpraattoan  of 
Rul*  O-as  on  Conaultants 

December  3.  lMi7. 

On  November  13, 1997,  the  Municipal 
Sectirities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  with  tiie  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  (File  No.  SR-MSRB-97^). 
pursuant  to  Section  19(b)(1)  of  the 
Sec\mties  Exchange  Act  of  1934 
("Act"),)  and  Rule  19b-4  therexinder. 
The  proposed  rule  change  is  described 
in  Items  I,  II ,  and  m  below,  which  Items 
have  been  prepared  by  the  board.  The 
Board  has  designated  this  proposal  as 
constituting  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Board  under  Section  19(bK3MA)  of  the 
Act,  which  renders  the  propoaal 
effective  upon  receipt  of  this  filing  by 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Ragnlalory  Orgaaiaatioa'a 
SUtanwnt  of  the  Terae  ofSobetaiice  of 
the  Propoaad  Rule  Change 

The  Board  is  filing  herewith  a  notice 
of  interpretation  concerning  Rule  G-38 
on  consultants  (hereafter  referred  to  as 
"the  proposed  rule  change").  The 
proposed  rule  change  is  as  follows: 

Rale  G-3S  Qiiastinns  and  Answers 

Baak  AflUialeB  sad  Deflaitkm  of  Paymeat 

Q:  A  bank  and  its  employees  communicate 
with  an  issuer  on  behalf  of  an  affiliated 
dealer  to  obtain  municipal  securities 
business  for  that  dealer.  In  return,  tiie  bank 
and  its  employees  receive  certain  "credits" 
firom  the  dealer.  These  credits,  which  do  not 
Involve  any  direct  or  indirect  cash  payments 
from  the  dealer  to  the  bank  or  its  employees, 
are  used  for  internal  purpoaet  to  identify  the 
■ouice  of  business  reterrals.  Are  the  credits 
considered  a  "payment"  under  rule  C-38 
tlianby  raqulring  the  dealer  to  designate  the 
bank  or  its  employees  as  consultsnts  and 
comply  with  the  requirements  of  rule  G—38? 

A:  Rule  G-38  defines  a  consultant  as  any 
panoo  Bsad  by  a  dealer  to  obtain  or  retain 
municipal  seairitias  businaas  throu^  direct 
or  indirect  communkatioa  by  such  parson 
with  an  iasusr  on  behalf  of  the  dealer  where 
the  oommunkalioa  is  uadaftakan  by  the 
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In  its  filing  with  the  Commission,  tfie 
Board  included  statements  concerning 
the  purposed  of  and  basis  for  the 
pn^KMe  rale  change  and  discussed  any 
oommanta  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Board  baa  prepared  summaries,  set  forth 
in  Sections  A.  B.  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatmy  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  Ae  Proposed  Rule 
Change 

On  January  17. 1996.  the  Commission 
approved  Board  Rule  G-38  on 
consultants.'*  The  Board  adopted  the 
rule  because  it  was  concerned  about 
dealers'  increasing  use  of  consultants  to 


undanknidiiig  and  conplybig  with  Ruk 
G-38.  die  Board  baa  dMsndnad  to 
piAlidi  diis  diird  notioa  of 
intaqmlatian  which  aals  faitii.  fai 
<Iuaetiao-and-answ«r  fonnat.  general 
guidance  on  Rule  G-38.*  The  Board  will 
continue  to  monitor  the  ^>plicati«i  of 
Rule  G-38,  and.  bom  to  time,  will 
publlab  additional  notices  of 
inteipiwtations,  as  neoeasary. 

The  Board  baliavaa  the  propoeed  rule 
change  is  consistent  with  Se(±Um 
15B(bXaXC)  of  the  Act* 

B.  S^-Begalatory  Organisation's 
Statement  on  Btuden  <m  Competitimi 

The  Board  does  not  believe  that  the 
propoeed  rule  change  will  impoee  any 
burden  on  competition  not  necassaiy  or 
appropriate  in  furtherance  of  the 
purpoees  of  the  Act.  because  it  would 
apply  equally  to  all  IwolcNS,  dealen  and 
municipal  securities  dealers. 


*Miiniripel  flnance  protB—iomlt  and  any  panon 
wfcoae  aola  baais  of  compensation  it  the  actual 
proviaioo  of  legal,  accounting  or  mynnrnlng  advice 
sarvicas  or  asaistanca  ara  expected  Ctom  the 
dafinitioo  of  cooaullant 

>Tb«  Socuritiet  Exchange  Act  of  1934  (the  "Act") 
define*  the  term  "panon"  as  a  "natural  person, 
company,  government,  or  political  subdivision, 
agency,  or  instrumentality  of  a  government"  Board 
rule  D-1  provides  that  unless  the  contest  otherwise 
specifically  requires,  the  terms  used  in  Board  rules 
shall  have  the  same  meanings  as  set  forth  in  the  Act 

*  Securities  Exchange  Act  Release  No.  36727  Oan. 
17.  less);  61  FR  19SS  (Jan.  24. 1M6).  The  rule 
became  effective  on  March  18, 1996.  See  alto  MSRB 
Maituai.  General  Rulae.  Rule  G-38  (<XH)  1 3686. 


>  ht^tB  Utanaat.  Gananl  Rulae.  Rule  G-37  (CCH) 
13881. 

•MSftB  Msnuoi.  Ganatai  Jtalea.  Rule  G-20  (CX3{) 
13596. 

^USRBUanual.  Genarel  Rule*.  Rule  C-l  7  (OCH) 
13S81. 

•See  Securities  Exchange  Act  Release  No.  36950 
(March  11. 1996);  61  FR  10628  (March  15. 1996) 
and  Securitie*  KKrhany  Act  Releaae  No.  37997 
(Nov.  29. 1996);  61  FK  64781  (Dec.  6. 1996). 

See  also  MSRB  Reporte  Vol.  16,  No.  2  Oune  1996) 
at  3-5;  and  Vol.  17.  No.  1  (Jan.  1997)  al^S. 

•Section  lSB(bH2)(Q  sUtas  in  partinant  part  that 
the  rules  of  the  Board  "shall  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and  practicea;  to 
promote  just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with  persons 
engaged  in  regulating,  clearing,  settlii^  processing 
information  with  respect  to,  and  facilitating 
transactions  in  municipal  securities,  to  remove 
impediments  to  and  perfect  the  mechanism  of  a  free 
and  open  market  in  municipal  securities,  and,  ia 
general,  to  protect  investor*  and  the  public 
interest" 


which  Will  the  u 

ufKiB  laoa^  of  thb  BlLqg  bjr  the 

At  am  time  within  sixty  day*  of  the 
fiUag  of  this  pnpoaad  fula  cfa^^i.  the 
ComiBlaiian  ain  mauMrilT  afaraMii 
rrrh  nilt  rbengn  If  It  appeals  tu  ttia 
Counissimi  tiiat  audh  actkm  is 
necassaiy  or  appropriate  in  ttie  pubUc 
inlaraet,  ior  dw  nralKtion  of  imrHtna. 
or  odiarwiae  in  BiitiMnnoe  of  the 
purpoeas  of  the  Act 

IV.  Soliritafiaa  af  Ca^— te 

Intanatsd  parsons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 

PTanna  m'Hii^  nmttii  iiKmiMinrpf 

should  file  six  copies  tberaof  widi  dw 
Secretary,  Securitiee  and  Ricrhei^ 
Conunission,  450  Fifth  Street  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submissions,  all  snbeequent 
amendments,  all  written  statements 
with  lespect  to  the  propoeed  rule 
diange  tiiat  are  filed  with  the 
Commiaaion.  and  all  written 
communications  relating  to  the 
propoeed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  he  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  %viil  be 
available  for  inspection  and  cop3ring  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-^<lSRB-97-8  and  should  be 
submitted  by  December  31, 1997. 

For  the  Ckiininission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Margaret  H.  McFarlaad. 
Deputy  Secretoiy. 
(FR  Doc.  97-32230  Filed  12^0-97;  8:45  am) 
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S«H-naguMory  Orgartfzatlon*;  Notlo* 
of  HIIng  of  Propoood  Rulo  Ctiangk  and 
Amandmant  No.  1  ThaMto  by  tha  Naw 
York  Stock  Exclianga.  Inc.  To  Amand 
Ita  Rula  SOO  Ralating  to  VoHmlwy 
Dalistlnga  by  LMad  Companlaa 

Dwilw  1  ifff 

Panuant  to  Section  19(bXl)  of  tha 
SacuritlOT  EXchangB  Act  of  1934 
("Act"),*  and  Rule  \Vlb-A  thefeundar.* 
notice  Is  iMroby  givcO  that  on  November 
17. 1097.  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securitiee  and  Exchange 
Commlaaion  ("SEC"  or  "Commiiaton") 
the  propoeed  rule  change  as  described 
in  Items  I.  II  and  HI  below,  which  llams 
have  been  substantially  prepared  by  tha 
NYSE.'  On  FiiarnhM  |.  1997.  the  NYSE 
submitted  hmmimmA  No.  1  to  the 
proposed  rula  change.*  Tba  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persona. 

L  SaJMaflatery  Onanfaarion's 
leftheTeriHorr 
Rale  Change 


The  Rv:hange  propoeetflo  replace 
existing  NYSE  Rule  500  with  a  now 
Rule  500  to  revise  the  proceduraa  a 
NYSE-Usted  company  must  follow  to 
delist  its  seciuities  from  the  Exchange. 
The  text  of  the  proposed  rule  change,  as 
amended,  is  available  at  the  Office  of 
the  Secretary,  the  NYSE,  and  at  the 


>lSU.S.C7St(bNl). 

*i7Cnt24aiab-4. 


I  Baraafd.  ExwatUv* 
I  mm)  GMMral  QmomI.  NYSE,  and 
.  AaaiaUM  Dtovctor.  DivUioa  of 
Mviut  Ragulation.  Coramlnioii.  oa  MnyiMhat  M. 

iser. 

•  Sm  IjMIw  fe<HB  iHMi  E.  Buck.  Swior  Vic* 
rmidwrt  Mrf  SaoMary.  NYSE,  lo  KwallMa  C.  Kttt, 
^Sacralary.  Cnoimitaion.  dalad  Daoaabar  1.  ISe? 
{"fmmUma^  No.  I").  In  AaaodiBMM  Na  1.  tba 
NY8B  Meaaad  Iha  propoaal  lo  I 
pfopoitaig  to  MM  Ma  MCMtMias 
to:  (1)  ftmUm  aw  twlwega  wMh  ilWaa  ■oMca  cT 
lb*  ptopoaad  iWHaUng  at  the  aaaM  Ua*  tWiaanar 
providaa  luclt  notica  lo  iu  ihawhoM— ;  aad  (2) 
taoopyof  tei 


n.  Seir-E^idalary  < 
SUtaaMntaflkel 

-»-       -       -  ■--1-    tuM 

Change 

In  its  filing  nvith  th»( 
NYSE  included  i 
the  ptirpose  of  and  basis  for  (he 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rula  dbange.  The  text  of  these  statemanls 
may  ba  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summariae,  sat  fiorth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statt>  jients. 

A.  Self -Regulatory  Orgpnitiaion'B 
Statement  of  the  Purpote  of,  and 
Statutory  BoMis  for,  thm  Propoeed  Rule 
Change 

1,  Pifrpoee 

The  purpose  of  the  proposed  rule 
change,  as  amended,  is  to  revise  the 
procedures  an  NYSE-listed  company 
must  follow  to  delist  its  securities  from 
the  Exchange.  Currently.  Rule  500 
requires  supernia)ority  shareholder 
approval  before  a  listed  company  can 
delist  its  securities:  holders  of  66% 
percent  of  the  security  must  approve  the 
delisting,  and  ten  percent  or  more  of  the 
individual  holders  cannot  object  to  the 
delisting. 

The  ucchange  adopted  existing  Rule 
500  in  the  1930's  as  a  corporate 
governance  safeguard,  when  delisting 
from  the  NYSE  generally  resxilted  in  the 
loss  of  a  public  market  for  a  sactuity. 
That  is  no  longer  the  case.  Recognizing 
the  dHBgad  cocporate  law  and  market 
circumstances,  tne  new  Rule  would 
substitute  alternative  delisting 
procedures  depending  on  the  nature  of 
the  security. 


•  aalkrthla 
NYSr»  daacriptfcm  of  iU 


tba  prupoaad 
No.  1  into  tba 


a  For  stock  of  sdoBosticissiMr.  die  Rnk 
would  raquire  Iho  issuer  to  obtain  tbs 
spptovkl  of  (1)  tbs  company's  audit 
committos  and  (2)  a  maiority  of  the 
company's  hill  boaid  of  directors  befors  the 
iiSMSr  could  apply  for  delisting.  Requiring 
sppR>val  by  the  independent  directors 
constituting  the  audit  committee,  n  well  ss 
approval  of  a  malority  of  the  full  board  of 
diiedocs  (boI  Juat  of  a  quonun  of  directors  st 
s  particular  meeting),  would  provide 
shareholder*  with  protections  that  the 
Firhsngi  believes  vrould  help  oOMt  the  loss 
of  the  cenaat  shareholder  voting  rsqnlieaMnt 
for  delisting. 

After  receiving  spproval  of  the  sudit 
committee  and  board,  the  issuer  would  be 
required  to  provide  shareholders  with  at  least 
45  but  no  moi«  than  60  days'  written  notice 
of  the  proposed  delisting.  The  notica  must 
include  a  statement  that  the  issuer  complied 
with  the  requirements  discussed  in  the 
paragraph  above.  This  notice  and  waiting 
period  would  give  shareholders  who  object  lo 
the  propoeed  delisting  an  opportunity  to 
communicate  their  views  to  the  issuer's 


dslisti^ 

iS 


and  directois  befsie  tba 

flOsoUve.  It  also  wouM 
period  of  time  fc>r  i. . 

lo  Hquldete  their  posilioas  in  a- 
Slock  in  SB  osdsdii  manner  slunild  they 
decide  Ihet  they  «iU  ml  want  to  ceotinus  to 
own  the  security  allardelisting  from  tlie 
ffirbsngs  At  tksi  same  time,  the  60-day  cut*' 
off  Mswee  that  the  "lame-duck"  status  of  tlis 
stock  listing  would  not  persist  lo  the  point 
of  impaifiae  the  ability  of  ttw  Exchange  to 
fiMJnt^i"  a  Mir  and  orderly  market  in  the 
stock.  The  ississr  must  contemporaneously 
send  to  the  Rxrhengw  s  f»py  of  the  written 
notice  sent  to  sharraolders. 

•  For  stock  of  a  non-U.S.  issuer.  Ihe  Rule  x, 
simply  would  require  the  issuer  lo  obtain 
board  approval  before  the  issuer  could  spply 
to  the  CoBunlssion  for  delisting,  leaving  to 
home  country  law  the  detennination  of  tlie 
requisite  vote.  The  issuer  also  would  used  le 
provide  holders  Mrith  rseeonshle  noti<»  of  its 
intention  lo  delist  the  securities.  The 
Supplementary  Material  to  the  Rule, 
discussed  below,  provides  furtiier  details  on 
the  aature  of  this  notice. 

•  For  hoods  of  both  domestic  snd  non-U.S. 
issuers,  sn  issusr  could  apply  to  delist  bonds 
subjsd  only  lo  board  applrovaL  The  Rule 
does  not  rsauiie  tlMt  bond  holders  be 
notified  of  Um  proposed  delisting.  The 
shssnns  of  ths  more  rigorous  requirement 
tfaet  pertains  to  stock  lefleda  the  fact  that  the 
Kxrhsngs  gsosrally  is  not  the  piimpiy  market 
forboads.  .       t. 

New  Supplementary  Material  to  the 
Rule  explaiai  how  thesa  procedures 
would  operate. 

•  Supplemsntaty  Meterial  .10  croae- 
reforenoes  NYSE  Rule  4,  which  defines  the 
tana  "stock."  and  Rule  S,  which  defines  the 
term  "bond."  Geoerally.  the  stock  delisting 
procedures  would  supply  to  securities 
"classified  for  trading  as  stocks,"  including 
common  stock,  pcefened  stock  and  certain 
derivative  instruments,  such  ss  equity-linked 
debt  securities  that  trade  pursuant  to  tlie 
stock  trading  rules.  The  bond  delisting 
procedures  would  apply  lo  fixed  income 
products  traded  on  the  Bond  Floor  or  through 
the  Automated  Bond  System. 

•  Supplementary  Material  .20  provides 
guidance  ss  to  the  manner  in  which  non-U.S. 
issuer  must  provide  notice  to  shsreiinUiers 
regarding  the  delisting  of  their  stocL  Non- 
U.S.  issuers  would  be  required  to  send 
written  notice  of  the  delisting  to  (i) 
shsreholders  that  have  a  U.S.  address  or  (ii) 
shareholders  that  own  tlie  stock  in  the  form 
of  American  Depositary  Receipts.  For  other 
holders,  the  issuer  could  follow  home- 
country  practice,  which,  for  example,  may 
allow  for  notice  through  publication  or  other 


•  Supplementary  Material  .30  cross- 
references  NYSE  Rule  465.  which  governs  ths 
transmission  of  reports  and  other  materials 
by  member  organizations  to  beneficial 
owners  who  hold  securities  in  "street"  name. 
Supplementary  Material  .30  notes  that, 
pursuant  to  Rule  465,  both  domestic  and 
non-U.S.  issuers  must  request  thsl  member 
organizations  transmit  the  «irritten  notice  of 
Ihe  proposed  delisting  ss  required  by  Rule 
500  and  Supplementary  Material  .20  lo 
beneficial  stockholders. 
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•  Supplementary  Material  .40  discusses 
the  interplay  between  Rule  500  and  the 
issuer's  application  to  the  SEC  to  withdraw 
the  security  from  listing.  Pursuant  to 
Commission  Rule  12d2-2(d)  under  the 
Exchange  Act,  an  issuer  may  apply  to 
withdraw  the  security  bom  listing  after 
complying  with  the  requirements  of  the  Rule. 
With  respect  to  the  delisting  of  stock,  the 
propoeed  date  of  delisting  in  the  application 
to  the  Commission  must  be  the  same  date 
specified  in  the  notice  to  shareholders.  The 
issuer  must  contemporaneously  send  to  the 
Exchange  a  copy  of  the  application  submitted 
to  the  Commission. 

•  Supplementary  Material  .50  parallels  s 
provision  in  Rule  499  (governing  Exchange- 
initiated  delistings),  which  provides  that, 
when  reviewing  the  listing  status  of  one  class 
of  securities,  the  Exchange  will  review  the 
appropriatenees  of  the  continued  listing  of 
other  rlaasna  of  the  issuer's  securities.  Factors 
the  Exchange  will  consider  in  such  s  review 
under  Rule  500  include,  but  are  not  limited 
to.  the  pricing  relationship  between  the 
sectirities  being  delisted  and  the  other 
security,  and  the  ability  of  the  Exchange  to 
make  a  market  in  Ihe  remaining  securities. 
For  example,  it  is  tmlikaly  the  Exchange 
would  delist  the  common  stock  of  an  issuer 
thst  delists  bonds.  On  the  other  hsnd.  it  is 
likely  that  the  Kxrhsnge  would  delist  the 
warrsnts  of  an  issuer  that  delists  its  mmmnt. 
stock.  ' 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change,  as  amended,  is  consistent 
widi  the  requirements  of  Section  6(b)(5] 
of  the  Act,s  which  requires  that  the  rules 
of  the  Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposal  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C  Self-Regulatory  Orguiization'g 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 
However,  in  a  process  initiated  at  the 
beginning  of  May  19g7,.the  Exchange 
did  consult  with  a  number  of  its  Board 
and  advisory  committees,  pension  funds 
and  other  constituents  in  developing  the 
Rule.  The  NYSE  represents  that  these 


•lSU.S£.78«bX5). 


constituents  overwhelmingly  supported 
the  revision  of  existing  Rule  500,  rather 
than  its  elimination. 

According  to  the  NYSE,  the  most 
controversial  issue  among  the 
constituents  was  whether  the 
requirement  for  a  shareholder  vote 
should  be  maintained,  albeit  with  a 
simple  majority  vote.  The  great  majority 
of  those  surveyed  viewed  delisting  as  a 
matter  within  the  purview  of  the 
business  judgment  of  a  company's  board 
of  directors.  Thesa  constituents  believed 
that  the  Exchange  could  address  the 
concerns  imderlying  the  desire  for  a 
shareholder  vote  by  requiring  (1)  a 
higher-than-normal  board  vote.  (2)  the 
conciurence  of  independent  directois, 
and  (3)  provision  to  shareholdras  of 
notice  of  a  proposed  delisting. 

The  Excluinge  believes  that  the  text  of 
the  Rule  reflects  the  reconciliation  and 
incorporation  of  die  comments  and 
suggestions  that  the  exchange  received 
from  these  constituents. 

m.  Date  of  Efiectiveneas  of  dw 
Propoeed  Rule  Change  and  Timing  iar 
CoonniaBion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  »«g««i»i-  or 
within  sucKIongo-  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUckatton  of  Commmla 

Interested  persons  are  invited  to 
submit  Mrritten  data,  views  and 
arguments  concerning  the  foregoing.  In 
addition  to  any  other  issues  that  the 
public  may  wish  to  address,  the 
Commission  specifically  requests 
comments  on  the  follovring  questions: 

Are  the  shareholder  no^cation 
procedures  required  uinder  the  terms  of 
the  proposal  necessary  to  the  delisting 
process? 

What  are  the  costs  involved  with 
complying  with  the  requisite 
shareholder  notifications? 

Will  issuers'  costs  arising  from  die 
requisite  shareholder  notification  create 
a  disincentive  to  delist  from  the 
Exchange? 

Is  there  an  acceptable  alternative 
means  to  providing  shareholder 
notification,  such  as  through  media 
publication? 

Persons  making  written  sulmiissions 
should  file  six  copies  diereof  with  the 


Secretary,  Securities  and  VicrhmT^ 
Commission,  450  Fifdi  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  thAn 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  audi 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-^7- 
31  and  should  be  submitted  by 
Decembo-  31. 1997. 
Margsffst  H.  McFarlnd. 
Deputy  Secretary. 
(FR  Doc  97-3222g  Filed  12-fr-07: 8:45  am) 
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Satf-ftoguiation  Organizattons;  FWng 
of  PropoMd  Rula  Change  by  itia 
PMIwMpMa  Stock  Exctimga,  inc. 
Ralating  to  the  Allocation  of  OpUom 


December  3, 1997. 

Piusuant  to  Sections  19(bXl)  of  the 
Sectuities  Exchange  Act  of  1934 
("Act"),*  and  Rule  19b-4  thaeunder,^ 
notice  is  hereby  given  that  on  October 
22, 1997,  the  Philadelphia  Stock 
Exchange,  hic.  ("Phlx"  or  "Exchange'1 
filed  with  the  Securities  and  Exchange 
Commission  ("SBC"  or  "Commissicm") 
the  proposed  rule  change  as  described 
in  Items  I,  II ,  and  in  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  c»mments  on  the  proposed  rule  - 
change  from  intmested  persons. 

L  Self-Regnlatory  Organization's 
Statement  of  the  TeroH  of  Sufaataaoa  aC 

The  Phlx,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  provide  that  the 
seller  or  largest  participant  to  an  option 
transaction  is  responsible  far  allocating 
an  executed  trade.  Specifically,  the 


<isu.sx:7«a(l«i). 

*17CFR240.1flb-«. 
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Exchange  proposes  to  amend  two  Floor 
Procedure  Advices  ("Advices"):  F-2. 
Allocation,  Time  Stamping.  Matching 
and  Access  to  Matched  Trades;  and  F- 
12,  Responsibility  for  Assigning 
Participation. 

D.  Self-Regulatory  Organixatioa's 
Statement  of  the  Purpoae  of.  and 
Statutory  Basts  for.  tiie  Proposed  Rule 
Change 

In  iu  filing  with  the  Commission,  the 
Phlx  included  statemenU  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
siunmaries,  set  forth  in  sections  (A),  (B), 
and  (C).  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization'a 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

a.  Advice  F-2 

Currently,  Advice  F-2  states  that  it  is 
the  duty  of  the  largest  participant  in  an 
options  transaction  to  both  match  and 
time  stamp  the  order  tickets  involved. 
There  is  ciurently  no  specific  provision 
for  who  allocates  options  trades  among 
trade  participants.  The  purpose  of  the 
proposed  rule  change  to  Advice  F-2  is 
to  assign  the  responsibility  or  properly 
allocating  option  trades  to  the  largest 
participant  (or  sellerp  involved  in  the 
trade.  Violations  of  this  new 
responsibility  will  be  subject  to  the 
existing  fine  schedule  accompanying 
Advice  F-2.  Paragraphs  (b)  concerning 
ticket  preservation  and  (c)  concerning 
member  access  to  matched  trades,  of 
Advice  F-2,  remain  unchanged. 

Trade  allocation  includes  the 
determination,  based  on  existing  rules, 
policies  and  practices,  as  to  who  is 
considered  to  be  on  a  bid/offier,  who 
participants  in  a  trade  and  for  what  size. 
The  Exchange  believes  that  permitting 
the  largest  participant,  which  normally 
will  be  the  Floor  Broker  who  represents 
the  original  order  in  the  trading  crowd, 
to  allocate  trade  participation  should 
render  the  process  more  efficient  and 
therefore  accelerate  execution  reporting. 

As  previously  staled,  existing 
Exchange  rules  do  not  clearly  address 
the  process  of,  or  parties  responsible  for, 
ensuring  proper  options  trade 
aJJocation.  The  practice  ia  most  options 


crowds  is  that  specialists  announce 
trade  splits  by  saying  to  the  trading 
crowd.  "You  did  10.  you  did  5."  etc. 
This  piacttoe  may  differ,  especially 
whece  a  specialist  unit  is  not  involved 
in  a  trade,  or  where  a  great  deal  of 
trading  and  quote  activity  renders 
specialist  allocating  trades  impractical. 
In  these  situations.  Floor  Brokers  have 
assisted  in  this  function,  cozuistent  with 
their  duty  to  match  and  time  stamp  the 
trade,  as  well  as  their  duty  to  ensure  the 
best  execution  of  orders.* 

In  determining  how  to  assign  this 
responsibility,  the  current  duty  of  the 
largest  participant  (or  seller)  to  match 
ana  time  stamp  the  trade  was  decisive 
in  determining  who  allocates  option 
trades.  Extending  this  responsibility  to 
the  largest  participant  (or  seller)'  is  a 
logical  extension  of  the  current 
requirements  of  Advice  F-2.  In  adopting 
and  amending  this  Advice,  the  intent 
has  been  to  facilitate  prompt  and 
accurate  trade  reporting." 

6.  Advice  P-12. 

The  purpose  of  the  proposed  rule 
change  to  Advice  F-12  is  to  extend  its 
requirements  regarding  how  trades  are 
allocated  to  the  equity/index  options 
floor.  Currently,  Advice  F-12  only 
applies  to  foreign  currency  options 
trading.  In  addition.  Advice  F-12  is 
propoMd  to  be  amended  to  only  detain 
in  the  crowd  actual  trade  participants 
and  simplify  ticket  submission 
requirements. 

Specifically,  Advice  F-12  requires 
that  trade  participants:  (a)  Must  confirm 
and  immediately  inform  the  largest 
participant  of  their  contra-side 
participation:  (b)  should  not  leave  the 
crowd  absent  such  confirmation;  (c) 
should  not  submit  tickets  absent 
participation;  and  (d)  must  handle 
disputes  properly.  Tbe  Phlx  twlievas 
that  the  extension  of  Advice  F-12  to 
equity/index  options  trading  should 
improve  the  cntainty  of  trade  allocation 
and  maintain  order  during  the 
allocation  process.  This  is  consistent 
with  the  original  intent  of  Advice  F-12 
to  facilitate  the  orderly  operation  of  the 
option  floor,  especially  for  trades 
involving  a  nimiber  of  market 
participants.^ 

The  Phlx  also  believes  that  the 
proposed  amendments  to  Advice  F-12 
will  bolster  its  effectiveness  in 
controlling  the  trade  allocation  process. 
Under  the  proposed  amendments,  lU) 


one  who  has  participated  in  the  trade 
would  be  allowed  to  leave  the  crowd 
until  the  level  of  his/her  participation  in 
the  trade  has  been  confirmed  by  the 
largest  participant.  Previously,  this 
obligation  also  applied  to  those  who 
believed  they  may  have  participated  in 
a  trade.  This  change  is  intended  to 
require  only  those  who  actually 
participated  in  a  trade  to  remain  in  the 
trading  crowd  to  confirm  their 
participation  in  the  trade.  The  Phlx 
states  that  the  language  concerning 
belief  was  difficult  to  administer  and 
did  not  capture  violations  necessary  to 
improve  the  post-trade  process. 

Further,  Advice  F-12  currently 
provides  that  no  person  in  the  crowd 
shall  submit  a  ticket  for  matching  on  a 
trade  when  that  person  has  or  should 
have  grounds  to  believe  that  he  is  not 
due  fwrdcipation  in  the  trade.  The  Phlx 
asserts  that  by  deleting  the  reference  to 
"belief,"  the  proposal  is  designed  to 
simplify  trade  ticket  submission,  and  as 
a  result,  establish  the  practice  that  a 
person  who  did  not  participate  in  a 
trade  should  not  submit  a  ticket.  Thus, 
a  violation  of  Advice  F-12  may  result 
from  submitting  a  ticket  where  no 
participation  is  due,  even  though  the 
participant  believed  he/she  participated. 
As  citeid  by  the  Commission  in  the 
original  approval  of  Advice  F-12,  it  is 
reasonable  to  require  trade  paiticipanta 
to  notify  other  parties  of  their 
participation  levels  and  to  resolve  those 
levels  at  such  time."  The  Exchange 
believes  the  proposed  amendments  are 
consistent  with  those  goals,  because 
they  continue  to  facilitate  the  prompt 
determinatipn  of  participation  levels. 

Advice  F-12  currently  contains  a  fine 
schedule,  which  is  proposed  to  apply  to 
the  entire  options  floor.  The  proposal 
thus  amends  the  Exchange's  minor  rule 
violation  enforcement  and  reporting 
plan  ("minor  rule  plan"),"  by  amending 
the  text  of  both  Advices,  as  well  as  by 
extending  the  application  of  Advice  F- 
12  to  the  equity/index  options  floor.  The 
complete  text  of  the  proposed  rule 
change  may  be  examined  at  the  places 
specified  in  Item  IV  below. 

2.  Basis 

For  these  reesons,  the  proposed  rule 
change  is  consistent  with  Section  6  of 


>  Th*  mUw  has  tha  rwpoiMibillty  ooiy  whan 
Ibara  ara  Iwo  paaliaa  lo  a  trad*.  Whao  tbaf*  ara 
mulUpla  paitldpanU.  ttia  lafgaal  partldpaat  U 
raapooaibla  lor  allocaling  tka  liada. 


*  See  Phlx  Rula  1083. 

*Seeaa*m3.tupm. 

•Sm».g..  Sacuritiaa  Firhanga  Act  Ralaaia  Na 
33S12  (January  24. 19M1  59  FE  4759  (Friiraary  1. 
IW4). 

"\m  iiilllM  Fill  hai^  rift  Hiliaii  Nn  timim 
(Ai^iMt  IS.  1991)  SS  FR  41976  (At^usl  23. 1991). 


•W. 

*Tha  Ptklx'a  minor  rula  plan,  oodifiad  in  Phlx 
Rula  970.  contain*  floor  procadura  advicaa,  such  as 
Advica  F-2.  with  accompanying  line  Khadula*. 
Rula  19d-I(c)(2)  authorizai  national  Mcuritie* 
axchangai  to  adopt  minor  Bile  violation  plans  for 
mmuaary  diacipiina  and  afafaravlaud  raporting;  Ruia 
l«A-l(c)(1)  raquiraa  prompl  filing  with  Iha 
Coaamiaaioa  of  any  final  diadplinary  acUoos. 
Howavar.  nUaor  r«la  violalioaa  not  eycaading 
S2.S00  ara  daamad  not  Baal,  tharaby  parmiltint 
patiodic.  aa  oppoaad  to  Immadtala.  raporting. 
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the  Act  in  general,  and  in  particular, 
with  Section  6(b)(S),  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  prevent  faaudulent 
and  manipulative  acts  and  practices,  as 
well  as  to  protect  investors  and  the 
public  interest,  by  facilitating  {Hompt 
and  accurate  trade  processing  and 
reporting. 

B.  Setf-Regulatoiy  Organization's 
Statmnent  on  Bmden  on  Competition 

The  FUx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
hfombers,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Efiectiveness  of  dw 
Prepeeed  Rnle  Change  and  Timing  for 
"         "    "  »n  Action 


Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Ragisler  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  or  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
aigimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW, 
Washington,  DC  20549.  Copies  of  sudi 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-97-51 


and  should  be  submitted  by  December 
31. 1997. 

For  the  Commission -by  dw  Division  of 
Market  Regulation,  pursuant  to  delegated 
authmity.'o 

MarBarsI  a  McFailMid. 

Deputy  Seaetaty. 

(FR  Doc.  97-32309  Piled  12-9-07;  8:45  am] 
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DEPARTMENT  OF  STATE 
(Public  Nelice  26601 


BuTMu  of  OcMm  and  International 
Envlronmontal  and  SdanOflc  AfMra; 
HJnIted  Slataa  Man  and  the  BkMphora 
Program:  Raquaat  for  Propoaala  for 
Ilia  Tropical  Eooaystama  Dtradorato 

The  Tropical  Ecosystems  Directorate 
(TED)  of  the  U.S.  Man  and  the 
Biosphere  Program  (U.S.  MAB) 
annoimces  a  call  for  proposals  to 
support  applied  research  on  the 
management,  harvesting,  utilization  and 
marketing  of  tropical  forest  resources, 
both  timber  and  nontimber,  in  the  tri- 
national  Mayan  forest  of  Mexico.  Belize 
and  Guatemala. 

A  small  nim^)er  of  grants  of  $1000  to 
$3500  US  each,  will  be  awarded  in 
1998.  Persons  interested  in  applying  for 
these  grants  are  encouraged  to  first 
obtain  a  copy  of  the  TED  core  project 
description  from  the  U.S.  MAB 
Secretariat  (Roger  E.  Soles),  OES/ETC/ 
MAB,  U.S.  Department  of  State, 
Washington,  D.C  20522-4401.  Tel. 
(202)  776-8318.  Fax.  (202)  77&-8367. 


Fnnding  Objecti 

U.S.  MAB/TED  funding  should  assist 
research  teams  to  add  a  national 
researcher  to  their  e£fort  as  well  as  to: 
better  integrate  conservation  and 
sustainable  development;  add  a 
particular  discipline  to  an  ongoing 
research  project;  or  explore  the 
application  of  ongoing  site-specific 
research  to  an  additional  site  in  the 
Maya  Tri-National  region.  U.S.  MAB/ 
TED  funding  will  not  be  provided  for 
planning  piuposes. 

Focal  Isaoes 

The  TED  recognizes  that  strategies  to 
sustainably  conserve  the  Mayan  forest 
must  address  the  needs  of  the  rural 
communities  that  live  in  the  forest  and 
use  its  wild  resources.  Lack  of  an 
adequate  knowledge  base  on  the  ecology 
and  management  of  these  resource 
species,  nondestructi've  harvesting 
methods,  and  appropriate  mnrWaring 
and  commercialization  of  these 


products  has  negative  tropects  oo  tbe 
forest,  on  the  rasonroe  ban,  and  oo  1im»I 
economies.  For  this  reason  we  oootinne 
to  invest  in  the  development  of  new 
knowledge  in  these  fields  through  small 
grants.  In  order  to  ensure  that  this  new 
knowledge  will  be  integrated  into 
ongoing  resource  management  and 
utilization  activities,  and  to  enhance 
local  capacity  to  continue  to  produce 
new  information  as  it  is  needed,  our 
applied  research  program  focuses  on  the 
integration  of  students  or  recent 
graduates  (at  the  Bachelor  or  Master 
level),  from  the  three  countries  into 
relevant  projects  led  l^  respected    • 
researchers  in  these  fields  and  linked 
with  NGO's,  and  preferably  local 
communities,  in  the  region. 

aadDeadliaes 


••17  CFR  200.30-3(aXl2). 


CooleDt 

far  Proposals 

Persons  interested  should  submit  a 
one  to  two  page  proposal  by  Febnuuy 
27, 1998.  Each  proposal  should  have:  a 
title  page,  a  one  page  synopsis  of  the 
existing  research  project,  up  to  five 
pages  detailing  the  {woposed  use  of  U.S. 
MAB/TED  funds  that  would  be 
complementary  to  the  TED  core 
program,  and  a  one-page  budget  widi 
jtisl^cation. 

The  U.S.  MAB/TED  will  make  final 
decisions  by  April  6, 1998. 

No  fimds  are  available  for 
institutional  overhead.  Only  direct  costs 
can  be  supported. 

Funds  will  be  committed  to  the 
managing  institutions  identified  in  the 
proposals  during  May  1998. 

Evaluation  and  Review  rrnriwi 

Because  of  limited  available  fimding. 
U.S.  MAB/TED  will  give  the  greatest 
preference  to  those  proposals  that 
directiy  complement  the  objectives  oi 
the  directorate's  core  program. 
Proposals  will  be  evaluated  for  the 
intrinsic  merit  of  the  research  or 
activity,  its  policy  relevance, 
applicability  to  promoting  sustainable 
use  of  tropical  forest  resources  in  the 
Maya  Tri-National  Region,  and  the 
quality  and  demonstrated  productivity 
of  the  principals. 

Principals  will  receive  from  the  U.S. 
MAB  Secretariat  copies  of  all  U.S.  MAB/ 
TED  review  evaluations  of  their 
proposal  and  a  written  notification  of 
the  directorate's  decision  on  their 
project 

Submission  of  Pnqiosals 

Proposals  may  be  submitted  in 
Spanish  or  English  to  U.S.  MAB 
Secretariat,  OES/ETC/MAB,  Room  107, 
SA-44C,  U.S.  Department  of  State, 
Washington,  DC  20522-4401. 
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Individuals  choosing  to  submit  their 
propoMla  by  ExpreM  Mail.  Federal 
Express.  UPS,  etc.  must  use  the 
foUowring  address:  U.S.  MAB 
Secretariat.  Room  107,  2430  E  Street 
NW.  Washington.  DC  20520. 

D^ad:  Novwnbar  28. 1097. 
BagsrB.  Solas. 

Bxtcutivm  Dinctor.  U.S.  Man  and  the 
Biotphem  Prognim,  Office  ofBcok>gy  and 
Tetnstrial  Conaetvation. 
(FR  Doc.  B7-3222«  Filad  12-0-07:  8:49  un) 


OEPARTMEHT  OF  TRANSPORTATION 
Offlos  of  11m  Sftcntttj 

neporf,  Fociw  and  Recordtoe ping 
Requlf  emewtt,  Agency  InfomwMow 
Collection  ActfvHy  Under  OMB  Review 

AOEMCV:  Office  of  t|i6  Secretary.  DOT. 
action:  Notice. 


In  compliance  with  the 
Paperwork  Reduction  Act  of  1095  (44 
U.S.C  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
approval.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
in  62  FR  43416.  August  13,  1907. 
OATn:  Comments  must  be  submitted  on 
or  before  January  9, 1998. 
FOR  RMTHER  MFOMfMTION  CONTACT: 
Sylvia  Barney,  (202)  366-6680  and  refer 
to  the  OMB  Contix>l  Number. 

SUP1»L£MENTAI«Y  INFORMATION: 

Federal  Transit  Administration  (FTA) 

Title:  49  U.S.C  Section  saitK^apital 
AMklBBce  Program  for  Elderly  Persons 
aoA  mrieiifi  with  Disabilities  and 
Section  5311-Nonurfaanized  Area 
Formula  Program. 

Type  ofRequett:  Reinstatement, 
without  change,  of  a  previous  approved 
collection  for  which  approval  has 
expired. 

OMB  Control  Number:  2132-0500. 

Form^fi:N/A. 

Affected  Public:  State  and  local 
government,  business  or  other  for-profit 
institutions,  non-profit  institutions,  and 
small  business  organizations. 

Atmtract:  The  Capital  Assistance 
Program  for  Elderly  Persons  and  Persons 
with  Disabilities  provides  financial 
assistance  for  the  specialized 
transportation  service  needs  of  elderly 


persons  and  persons  with  disabilities. 
The  program  is  administered  by  the 
States  and  may  be  used  in  all  araaa, 
urbanized,  small  urban,  and  rural.  The 
Nonurbanized  Area  Formula  Program 
provides  finanriiil  assistance  for  the 
provision  of  public  transportation 
services  in  nonurbanized  areas  and  this 
program  is  also  administered  by  the 
States.  49  U.S.C.  Sections  5310  and 
5311  authorize  FTA  to  review 
applications  for  federal  finanf:ial 
assistance  to  determine  eligibility  and 
compliance  writh  statutcwy  and 
administrative  requirements. 
Information  collected  during  the 
application  stagp  includes  the  project 
budget,  which  identifies  funds 
requested  for  project  implementation;  a 
program  of  profects,  which  identifies 
subrecipients  to  be  funded,  the  amount 
of  funding  that  each  will  receive,  and  a 
description  of  the  projects  to  be  funded: 
the  project  Implementation  plan;  the 
State  management  plan;  a  list  of  annual 
certifications  and  assurances:  and 
public  hearings  notice,  certification  and 
transcript  The  applications  must 
contain  sufficient  information  to  enable 
FTA  to  make  the  findings  required  by 
law  to  enforce  the  program 
requirements.  Information  collected 
during  the  project  management  stage 
includes  an  aimual  financial  status 
report,  an  annual  program  status  report, 
axul  pre-award  and  post-delivery  audits. 
The  aimual  financial  report  and 
program  status  report  provide  a  basis  for 
monitoring  approved  projects  to  ensure 
timely  and  appropriate  expenditure  of 
fisderal  funds  by  grant  recipients. 

Estimated  AnnuaJ  Burden  Hours: 
11.370. 


Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-17th  Street,  NW., 
Washington.  DC  2050S.  Attention  FTA 
Desk  Officer. 

Comments  are  Invited  on:  whether  the 
pcopoaed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection: 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
othw  forms  of  information  technology. 


Issued  in  Washington.  DC,  on  Dacambar  3, 
1M7. 

Vse M.  WiiUaoM. 

Clearance  Officer.  United  Statea  DepartrntHt 

of  Transportation. 

[FR  Doc.  97-32282  Filed  12-9-97;  8:45  ami 


DEPARTMENT  OF  TRANSPORTATION 

Offico  o(  Iho  Socfotwy 

RspoftSi  Forms  end  Rococdkooplng 
RoQukwiMnls  Agoncy  kifui  motion 
CoHocHon  Activity  Undor  OMB  Roviow 

agency:  Office  of  the  Secretary.  DOT. 
action:  Notice. 

•UMMARY:  In  accordance  widi  the 
Paperwork  Reduction  Act  of  1905  (44 
U.S.C.  Chapter  3501.  et  seq.)  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment  The  ICR  describes 
the  nature  of  the  information  collection 
and  it's  expected  cost  and  burden.  The 
Federal  Register  Notice  with  a  60-day 
comment  period  soliciting  comments  on 
the  following  collection  of  information 
was  published  in  62  FR  41462.  August 
1, 1097. 

DATft:  Comments  on  this  notice  must  be 
received  on  or  before  January  9. 1998. 

PON  FURTHER  WTORMATION  CONTACT:  Jack 
Schmidt.  Office  of  Aviation  and 
International  Economics,  Office  of  the 
Assistant  Secretary  for  Aviation  and 
International  Afiiairs.  Office  of  the 
Secretary,  U.S.  Department  of 
Transportation,  400  Seventh  St.  SW, 
WashUigton,  DC  20590  at  (202)  366- 
5420  or  (202)  366-7638  (FAX). 

SUPRtEMBfTARY  MFORMATION: 

Office  of  the  Secretary 

Title:  Information  Collection  of  Data 
on  Passenger  Travel  by  Air. 

OMB  Control  Number:  2105-0535. 

Affected  Public:  All  U.S.  airlines 
providing  scheduled  passenger  service 
and  all  computer  reservations  systems 
(CRSa)  operating  in  the  United  States. 

Abstract:  The  requested  extension  of 
the  information  coUection  contained  in 
approved  control  number  2105-0535 
covers  the  data  necessary  to  complete 
the  Study  of  Rural  Air  Fares  that  was 
reouired  by  the  Federal  Aviation 
Administration  Reauthorization  Act  of 
1996  (Pub.  L.  104-264).  This  study, 
among  other  things,  was  to  analyze  air 
fares  paid  between  small  communities 
and  large  hub  airports  with  Cares 
between  large  hub  airports. 
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Need;  CurrenUy,  DOT  collects  air  fare 
data  from  certain  air  carriers  as  part  of 
the  Passenger  Origin  and  Destination 
Survey  V'Smvey").  This  Survey  is  based 
on  a  ten  percent  sample  of  passenger 
tickets  and  is  reported  to  the 
Department  on  a  quarterly  basis  by  the 
large  certificated  air  carriers.  In  the 
course  of  analyzing  these  data  with 
reference  to  the  small  communities,  the 
Department  has  tentatively  concluded 
that  because  of  the  small  size  of  the 
sample  and  the  absence  of  smaller 
carriers  from  the  database,  the  current 
data  are  unrepresentative  and 
inadequate  for  providing  proper 
analysis.  The  Department  is  thoefore 
developing  an  alternative  database  to 
meet  its  needs. 

The  Department  is  requiring  airlines 
and  CRSs  to  provide  these  data.  In  order 
to  minimiiiw  the  burden  of  providing 
these  data,  the  Department  has 
suggested  the  use  of  the  Ticket  Control 
Niunber  (TCN)  files  or  similar  data 
sources.  In  the  process  of  making 
reservatioiu  and  ticketing  airline 
passengers,  airlines  and  CRSs 
electronically  record  most  transactions 
in  TCN  files  for  various  accounting, 
reconciliation  and  control  purposes. 
Each  TCN  file  contains  approximately 
ISO  individual  data  items  including  the 
data  elements  of  carrier  identification, 
passenger  itinerary  and  fare  needed  by 
the  Department  Under  a  current  data 
interchange  program,  most  airlim»»  and 
CRSs  routinely  submit  the  TCN  data  to 
the  Airline  Tariff  Publishing  Company 
(ATPCO).  The  Department  believes  that 
these  files,  as  submitted  to  ATPCO, 
provide  an  ideal  source  of  the  type  of 
comprehensive  data  that  it  is  «««»^«tig 
To  the  extent  that  airlines  do  not  use 
CRSs  for  reservations,  the  Department  is 
taking  whatever  steps  are  necessary  to 
provide  as  complete  a  database  as 
possible. 
Estimated  Aimual  Burden  Hours:  888. 
Send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725- 
17th  Street.  NW.  Washington.  DC  20503. 
Attration  DOT  Desk  Officer. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  tec^iiques  or 
other  forms  of  information  technology. 


65121 


Issued  in  Washington,  DC.  on  Dacamber  3 

1997. 

VaniiilBi  M.  IWUiMM, 

Clearance  Officer.  United  States  Department 

of  Transportation. 

[FR  Doc.  97-32263  Filed  12-9-97;  «:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
Offieo  of  tho  Socralary 
Privacy  Act  of  1974:  SyMtow  of 


AOENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  IX3T  intends  to  establish  a 
new  system  of  records  under  the  Privacy 
Act  of  1974  and  to  exempt  it  from 
certain  provisions  of  the  Act 
DATES:  January  20, 1998. 
FOR  FtlRTHER  MFORMATKM  OONTACT: 
Crystal  M.  Budi  at  (202)366-9713 
(Telephone),  (202)366-7066  (Fax), 
crystal.bush0ostdotgov  (Internet 
Address). 

SUPPLEMENTARY  MFORMATKM:  The 
Department  of  Transportation  systems 
of  records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C  552a),  as  amended, 
have  been  published  in  the  Federal 
Begislm  and  are  available  from  die 
above  mentioned  addreaa. 


DOT/0G588. 
tVSTEM 


Marine  Safety  Information  System 
(MSIS). 

SECUMTY  CLASanCATIQN: 

MSIS  is  unclassified,  sensitive. 

SYSTBI  LOCATION: 

United  States  Coast  Guard  (USCG). 
Operations  Systems  Center,  175  Munall 
Drive,  Martinsburg,  WV  25401. 

CATnORES  OF  MDIMOUALS  COVBVD  av  TNS 
SVSTBl: 

Individuals  with  established 
reIationship(s)/association  to  vessels  or 
facilities  that  are  stete-numbered  and/or 
titled  and  U.S.  Coast  Guard- 
documented,  and  that  are  included  in 
the  Marine  Safety  Information  System 
(MSIS).  Specifically,  owners  or  agents  of 
such  vessels,  as  well  as  lienholders. 

CATEOOnCS  OF  RECOROa  M  THE  SVSTBi: 

a.  Records  containing  vessel 
identification  information  and  vessel 
characteristics  on  stete-numbered  and/ 
or  titied  vessels  or  Coast  Guard- 
documented  vessels  including:  vessel 
name  (if  Coast  Guard-documented). 


make  of  vessel  or  name  of  vessel 
builder,  manufecturer  year/year  vessel 
built,  vessel  model  year,  titie  number. 
Coast  Guard  official  number,  certfficate 
of  number  assigned  by  the  stete 
including  expiration  date,  hull 
identification  numbOT,  length  of  vessel, 
type  of  vessel,  hull  type,  propulsion 
type,  fuel  type,  primary  use. 
endorsements  (if  Coest  Guard 
documented),  and  hailing  p«t  nmqrff 
endorsements  (if  Coast  Guard 
documented). 

b.  Records  containing  personal 
information  including:  niim«»  of  each 
owner,  address  of  principal  place  of 
residence  of  at  least  one  owner,  mailing 
address  if  different  from  the  principal 
place  of  residence,  and  either  an 
owner's  social  security  numbOT,  date  of 
birth  and  driver's  license  number,  or 
other  individual  identifier.  If  a  vessel 
owner  is  a  business,  the  business 
address  and  taxpayer  identification 
number  will  be  included 

c.  Records  containing  lienholder  and 
insurance  information  including:  nam* 
of  lienholder.  and  city  and  state  of 
principal  place  of  residence  or  business 
of  each  lioiholder. 

d.  Records  containing  law 
enforcement  information  including:  law 
enforcement  status  code  (stolen. 
recovered,  lost,  destroyed,  or 
abandoned),  law  enforcement  hold, 
reporting  agency,  originating  case 
number,  MSIS  user  identification, 
incident  location,  last  sighted  date/time/ 
location,  law  enforcement  contact  and 
phone  number,  and  hours  of  operations. 

e.  Records  containing  vessel 
registration  information  including: 
registration  and,  if  applicable  title 
number  including  effective  and 
expiration  date,  i«««iing  authority,  aod. 
for  Coast  Guard  documented  vesaNsls,  tlie 
official  number. 


AUmORmrFORM<Uilim>NU.OFTHE»»aiMi. 
33  U.S.C  1228;  46  U.S.C  2103. 6101, 
6102, 6307(c),  6301,  7101,  7309,  3301, 
3714,  3717. 

FIMPOSEW: 

The  purpose  of  MSIS  is  to  establisha 
S)r8tem  of  records  to  build  safety 
performance  histories  of  vessels,  marine 
fecilities,  involved  parties,  and 
hazardous  cargoes.  These  histories  can 
be  used  in  analysis  of  safety  degradation 
patterns  and  equipment  failures,  and  to 
focus  and  redirect  marine  safety 
activities  and  resources.  MSIS  collects 
selected  information  on  commercial 
and/or  dociunented  vessels  operating  in 
U.S.  waters.  MSIS  assists  in 
identification  and  recovery  of  stolen 
vessels,  deter  vessel  theft  and  fraud,  and 
other  purposes  relating  to  the  ownership 


,Wl^  Fvii^ni^  INgifter ,/  m-^.  No,  tJ}3^^jyeda»Kiay^L>»yn^  l(^.U<gfti  ^  PidtVf^ 


qf  v«i(^.  The  (lat#  are  used  fortj^a 
purposes  described  under  the  "Routine 
uses  of  records  maintained  In  the 
system,  including  categories  of  users 
and  the  purposes  of  such  uses"  heading 
in  the  enclosed  copy  of  the  system 
notice  prepared  for  publication  in  the 
Federal  Register. 

ROUTMC  USES  OF  RCCOfOS  MAMTAMCO  M  TM 
SYSTBS,  MCUIOMa  CATIOOMM  Of  USCM  AND 
TMC  PUNMMCS  OP  WCH  imK 

a.  Federal,  state,  local  and 
international  law  enforcement  officials 
for  law  enforcement  purposes  including 
tha  iscovery  and  return  of  stolen 
property  and  to  deter  vessel  theft,  fraud, 
and  pollution.  International 
organizations  include  International 
Maritime  Organization  (IMO),  foreign 
governments  for  Port  State  Control, 
foreign  governments  for  marine 
casualties,  and  civil  penalty 
respondents. 

b.  Federal  and  state  niunbering  and 
titling  officials  for  the  purposes  of 
tracking,  registering  and  titling  vessels. 

c.  Disclosure  may  be  made  to  agency 
contractors  who  have  been  engaged  to 
•Mist  the  agency  in  the  performance  of 
a  contract  service  or  other  activity 
related  to  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  perform  the  activity. 
Recipients  shall  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
of  1974,  as  amended.  5  U.S.C.  552a. 

d.  See  DOT  Prefatory  Statement  of 
General  Routine  Uses. 


TO 


Not  applicable. 
wuan  AMD  pmcnco  fow  towwo, 

WilWKOeiU.  ACCMWNO.  WtTA— WO,  AWO 

)  OF  MooMM  M  TNc  svsrat: 


QpaiationsSystiMftCantaf  (QSC)ia   , 
Mortinsburg.  WV.  This  computer  facility 
has  its  owm  approved  System  Security 
Plan,  which  provides  that: 

a.  The  system  is  maintained  in  a 
secure  computer  room  with  access 
restricted  to  authorized  personnel  only. 

b.  Access  to  the  buMding  must  be 
authorized  and  is  limited. 

c.  MSIS  supports  different  access 
levels  for  fields  in  the  same  record. 
These  levels  allow  different  classes  of 
users  access  to  specific  information  as 
governed  by  Federal  privacy  laws. 

d.  MSIS  controls  access  by  reqiiiring 
that  users  provide  a  valid  account  name 
and  password.  MSIS  contains  a  function 
that  tracks  system  usage  for  other 
authorized  users.  MSIS  requires  users  to 
change  access  control  identifiers  at  six 
month  intervals.  The  U.S.  Coast  Guard 
operates  thfc  MSIS  in  consonance  with 
Federal  security  regulations,  policy, 
procedures,  standards  and  guidance  for 
implementing  the  Automated 
Information  Systems  Security  Program. 

e.  Only  authorized  DOT  and 
authoriiad  U.S.  Government  contractors 
conducting  system  maintenance  may 
access  MSIS  records. 

f.  Access  to  records  are  password 
protected  and  the  scope  of  access  for 
each  password  is  limited  to  the  official 
need  of  each  individual  authorized 
access. 


STOMAOC: 

Storage  of  all  records  is  in  an 
automated  database  operated  and 
maintained  by  the  U.S.  Coast  Guard. 

MIMtWAMJTY: 

Records  are  retrieved  by: 

a.  Vessel  hull  identification  number 
(HIN). 

b.  State  certificate  of  number. 

c.  U.S.  Coast  Guard  official  number. 

d.  usee  vessel  name  and  hailing 
pott. 

e.  Vessel  owner  or  business  name. 

f.  Interested  parties  social  security 
number  or  alternate  identifier  (e.g.. 
DOB,  driver's  license  number,  or 
taxpayer  identification  number). 

g.  Cose  number. 

SAFCGUAKW: 

The  MSIS  falls  under  the  guidelines 
of  the  United  SUtes  Coast  Guard 


a.  Records  of  active  cages  are  retained 
until  they  become  inactive;  inactive 
cases  ore  archived.  Disposition  of 
records  is  pending  and  will  be 
determined  at  a  later  date.  Records  will 
be  selected  to  be  archived  into  an  off- 
line file  for  any  vessel  that  has  been 
inactive  for  a  period  of  10  years.  A 
vaasel  is  inactive  when  the  State 
nuaibar  and/or  Coast  Guard  Document 
have  expired  with  the  exception  of  the 
vessels  that  have  a  law  enforcement 
hold  and  vessels  with  a  law 
enforcement  status  of  stolen. 

b.  Daily  backups  shall  be  performed 
automatically.  The  backups  will  be 
comprised  of  weekly  full  backups 
followed  by  daily  incremental  backups; 
a  log  of  transactions  is  maintained  d^ly 
for  recovery  purposes. 

c.  Copies  of  backups  are  stored  at  an 
off-site  location. 

SYSTEM  MAMAOER(S)  AND  ADOOISI. 

Department  of  Transportation.  United 
Stotos  Coast  Guard  Headquarters, 
Information  Resource  Division.  System 
Support  Division  (G-MRI-2),  2100  2nd 
Street.  SW.,  Washington.  DC  20593- 
0001. 


i^nin^TKM  Fftoq^QURf:   ^  ,^   ,    ^^^ 

Subniit  a  written  request  netiag  the 
information  desired  and  for  what 
purpose  the  information  will  be  nsed. 
The  request  must  be  signed  by  the 
individual  or  his/her  legal 
representative.  Send  the  request  to: 
usee  Headquarters,  Commandant  (G- 
Sn),  2100  2nd  Stnet.  SW.,  Washington, 
DC  20593-0001. 

MOOnO  ACCESS  FftOCCOUNeS: 

Same  as  Notification  Procedures. 

OONIESTWO  WCCOHO  PWOC6DURES:  ' 

Same  as  Notification  Procedures. 

NCCOND  SOUMCE  CATBMMn: 

All  information  entered  into  the  MSIS 
is  gathered  from  the  Coast  Guard  in  the 
course  of  normal  routine. 

svsTwi  mmnwa  fhom  ocrtam  pttovniONS 

OFTHiACT: 

Portions  of  this  system  of  records  may 
be  exempt  from  diwlosure  under  the 
provisions  of  5  U.S.C.  552a  (k)(2). 
However,  in  specific  cases  where 
maintenance  of  information  results  in 
the  denial  of  a  right,  privileges  or 
benefits  to  which  the  individual  is 
entitled,  the  information  will  be 
released  in  accordance  with  section 
(kK2).  This  provides  in  part  that 
material  compiled  for  law  enforcement 
purposes  may  be  withheld  from 
disclosure  to  the  extent  the  identity  of 
the  source  of  the  information  would  be 
revealed  by  disclosing  the  investigatory 
record,  and  the  source  has  received  an 
express  promise  that  his/her  identity 
would  be  held  in  confidence. 
Additionally,  material  received  prior  to 
27  September  1974  will  be  withheld,  if 
the  source  received  an  implied  promise 
that  his/her  identity  would  be  held  in 
confidence. 

Dated:  December  4, 1097. 
EagsBS  K.  Taylor,  Jr., 
Office  of  the  Chief  Information  Officer, 
U.S.  Department  of  Transportation. 
[FR  Doc.  97-32267  Filed  12-9-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

CoMl  Ouard 
[000  07-075] 

Agancy  Infonnation  Coltoetton 
ActivitiM  UfKtor  OMB  RaVtow 

AGENCY:  Coast  Guard,  DOT. 
ACnON:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
U.S.  Coast  Guard  intends  to  request 


:  Y«a  «qr  Ball  i 
t(G-SII-a).U.S.Co«t 

,lDom61M(AttB: 
I  DMrb).  2100  S«a»d  St.  SW. 
WashiogloB.  DC  20593-0001.  or  dsUvw 
than  to  tlM  SMM  addrsss  baHvwa  8«0 
•JB.  and  3410  p.m.,  iiooday  HuauA 
FUdajr.  nsoaptFadsnl  holidays.  Aa 
»il«P*'OM  numbar  is  (202)  287-2328. 
The  oomniants  will  become  part  of  this 
dockat  and  will  ba  ovailabla  far 
tnyction  and  copying  by  oi^mintment 
at  dw  abova  addraos. 


IkTION  oontact: 

Barbara  Davis.  U.S.  Coast  Guard.  Office 
of  Infafmation  Management,  talepfaone 
(202)  287-2328. 


AMY 


iTlON: 


The  U.S.  Coast  Guard  encourages 
interested  persons  to  submit  vvritten 
views,  comments,  data,  or  arguments. 
Persons  submitfing  comments  should 
include  their  names  and  addresses, 
identify  this  Notice  and  the  specific  ICR 
to  wdiich  each  comments  applies,  and 
give  reasons  for  each  comments.  The 
U.S.  Coast  Guard  requests  that  all 
comments  and  attachments  be 
submitted  in  an  imbound  format  no 
larger  than  8V2  by  11  inches  suitable  for 
copying  and  electronic  filing.  If  that  is 
not  practical,  a  second  copy  of  any 
hound  material  is  requested.  Persons 
desiring  acknowledgement  that  their 
comments  have  been  received  should 
enclose  a  stamped,  self-addressed  post 
card  or  envelope. 

Interested  persons  can  receive  copies 
of  the  complete  ICR  by  contacting  Ms. 
Davis  where  indicated  under 
AOORESSES. 

Information  Collection  Requests 

1.  rjf7e;  Vessel  Response  Plans, 
Facility  Response  Plans,  Shipboard  Oil 
Pollution  &neigency  Plans,  and 
Additional  Requirements  fbr  Prince 
William  Sound,  Alaska. 

OMB  Control  No.  2115-0595. 

Summary:  Three  of  the  requirements 
found  in  this  collection  of  information 
are  from  the  passage  of  the  Oil  Pollution 
Act  of  1990  (Pub.  L.  101-380).  The 
requirements  meet  the  intent  of  the  Oil 


Nmd:ni3SJCtsn 

l«MdfKdlitj 
33  UJSJC  1801-1011 
impleiiwilBlhwi  uf 
MASPOL  73/78  in  U.S.  NfuJatioiw.  33 
U.SjC.  2735  raqnisss  dks  additional 
laapoaaa  Maasuis  fai  Prince  WUliaa 
Sound,  AlaslEB. 

As^NMiclsfits;  Ownen  or  opanton  of 
tank  vassals  that  cany  crfl  in  bulk  and 
operate  in  watan  sul^  of  U.S. 
furisdiction:  owners  or  optntau  of 
marine  tianspactation-fscilitias:  owners 
or  ap&ntan  of  U.S.  fl^  <^  tankers  of 
150  gross  tons  and  above  and  each  U.S. 
ship  of  400  gross  tons  and  above; 
ownen  or  oparaton  of  tank  vessels  that 
load  cargo  at  a  fiKdlity  pennitlad  imder 
the  Ttans-Alaska  Pipeline  Audu»ization 
Act  in  Prince  William  Soimd,  Alaska. 

Fnquancy:  On  occasion  and  annually. 

Burden  Egtimate:  The  estimated 
burdan  is  188.629  hours  annually. 

DatwL-  Decembw  4, 1997. 
O.N.N1 


RBorAdmind.  US.  Ooaat  Guard.  Director  df 
Information  and  Teduiology. 

[FR  Doc.  97-32281  Filed  12-9-97;  8:45  am] 


DEPARTMENT  OP  TRANSPORTATION 

Fadarai  Aviation  Adnilniatratlon 

Agancy  Information  Collaction  Activity 
UndarOMBRaviaw 

AGENCY:  Department  of  Transpoitirtion. 
Federal  Aviation  Administration  (DOT/ 
FAA). 

ACTION:  Notice. 


SUMMARY:  In  compliance  witii  the 
Paperworii  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.]  this  notice 
announces  that  the  information 
collection  request  described  below  has 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  FAA  is  requesting  an 
immediate  emergency  clearance  in 
accordance  with  5  CFR  §  1320.13.  The 
following  information  describes  the 


tymoosly. 
32S  iwttvidials/ 
wfaohavaappUadfar 


fta^oancy:  Annually. 
Auaan:  81  boms  annualfy. 

voRHAimoaNrAcr:  To 
obtain  a  copy  of  the  rsquast  far 
daaranoa  sidimittad  to  OMB.  you  may 
contact  Ms.  Judith  Straat  at  the:  Padsral 
Aviation  Administiatkm.  Coiporate 
Infarmati«m  Divisiooi,  ABC-IOO.  800 
Independence  Avenue,  SW. 
Washington.  DC  20591. 

Commants  may  be  submitted  to  tbe 
agency  at  the  address  above  and  to: 
Office  ot  Information  and  Regidatory 
Affairs.  Office  of  Management  and 
Budget.  Room  10202,  Attention  FAA 
Desk  Officer.  725  17th  Street,  NW, 
Washington,  DC  20503. 


1997. 


in  Washington,  DC.  on 


3. 


Slsve  nepkiBS, 

Monqfar,  Corporate  Information  Dhfiaion, 
ABC-IOO. 

(FR  Ooa  97-32285  Filed  12-^9-97;  8:45  an) 

I  coos  4»10-1»<«  ' 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Higtiway  Administration 
Environmantal  Impact  Otalaiiiaiil: 


AGBICY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent 


;  The  FHWA  is  issuing  this 
notice  to  advise  the  pubUc  that  an 
environmental  import  statement  will  be 
prepared  for  a  proposed  transportation 
project  in  Montgomery  and  Frederick 
Counties,  Maryland. 
RM  FURTMBt  MFORMATION  CONTACT:  Ms. 
Renee  Sigel,  Planning,  Research,  and 
Environmental  Team  Leader,  Federal 
Highway  Administration,  The 
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'^— 

Rotuoda— Suite  220.  711  Wast  40th 
Street.  Baltimore,  MaryUnd  21211. 
Tel^iiione  (410)  962-4440. 
9U9PtEmBa/mr  infomiation:  The 
FHWA  in  cooperation  with  the  Federal 
Tmnsit  AdmiAlstratlon.  the 
Environmental  Protection  Agency,  the 
U.S.  Anny  CoqM  of  Bngineen  and  the 
Maryland  Department  of  Transportation. 
will  prepan  an  eanrironmeatal  Impact 
mmmmmA  (EIS)  on  a  proposal  to  ptovlds 
mdM-nodal  transpoitatioo  msasuMS 
within  tbs  l-270/U.S.  15  corridor  In 
MoBlgomery  and  Frederick  Counliss. 
Maryknd  for  a  distancse  of 
approximately  35  miles. 

The  proposed  strstegies  consist  of  s 
combination  of  improvements  to  the 
existing  corridor  such  as  highway 
widening,  and  transportation 
Biaaa§Knent  strategies,  as  well  as 
additional  multi-modal  facilities 
including  a  busway.  or  light  rail  transit 
The  piwpose  of  the  proposed 
transportation  improvements  is  to 
addr«M  the  effect  of  regional  growth  and 
traffic  congestion  on  traiuportatioD 
trends  and  safety  operations. 

The  I-270A;.S.  15  Corridor  provides  a 
connection  between  the  Washington. 
D.C  metropolitan  area  and  central  and 
waalara  Maryland,  as  well  as  to  the 
mfcheast  via  1-70  and  1-68.  Current 
operating  conditioiu  within  the  1-270/ 
U.S.  15  Corridor  reflect  severe  trafBc 
cougeetion  at  many  locations  within  the 
project  srea.  Congestion  is  expected  to 
increase  as  continued  growth  in  both 
population  and  employment  occur  over 
the  next  quarter  century. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  Local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
axpnMad  or  are  known  to  have  an 
interest  in  this  proposal.  A  public 
hearing  U  anticipated  in  the  fill  of  1998. 
Public  notice  will  be  given  of  the  time 
and  place  of  this  heeiing. 

The  draft  EIS  will  be  available  for 
public  and  agency  review  and  comment 
prior  to  the  public  hearing.  Scoping 
meetings  for  the  public,  agencies,  and 
for  the  Metropolian  Washington 
Council  of  Govemmeats  have  been 
conducted  throughout  the  course  of  the 
project.  No  formal  scoping  meeting  for 
this  project  is  planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
falalBd  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 

Comments  or  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 


(Catalog  o(  Faderal  DomMtic  AssisUace 
Progra^  Wumber  20.2QS.  Highwsy-ReMarch. 
PUnoii^  And  ConstiuctioD.  The  reguiatioos 
intplementing  Executive  Order  12372 
npuding  intergovvminental  consultation  of 
Federal  programs  and  actiTitias  apply  to  this 
program.) 

Issued  Ob:  December  3, 1997. 
laMeSigsl. 

Planning.  Reaearch  and  finnnuunent  Taam 
Leoder,  So/tiinoiv. 
IFR  0DC  07-42318  Piled  12-4-97:  Bi4SamI 


frr- 


DEPAfTTMENT  OF  TRANSPOfTTATKM 


AdmMstralton 


NottM  cf  AppHcsHon  fof  AppfOMlof 
Olacontinuanoa  or  ModNlcaMon  of  a 
Railroad  Signal  Syaloni  or  RaHaf  From 
tho  Roqulramonla  of  49  CFR  Part  2M 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C  App,  26.  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  sigiul  system  or  relief  from  the 
requiremenU  of  49  CFR  part  236  as 
detailed  below. 


Ralaa  Staadards  A 1 
AppUcatioa  (RSftl-^AP)-No.  1102 

AppUcantM 

New  Jersey  Transit  Rail  Operations, 
Incorporated,  Mr.  Robert  A.  Randall. 
Vice  President  and  Genetal 
Manager— Rail.  One  Penn  Plaza  East. 
Newark.  New  Jersey  07105-2246. 

MorristoMm  and  Erie  Railway, 
Incorporated,  Mr.  Benjamin 
Friedland,  President  and  Geiteral 
Manager.  P.  O.  Box  2206,  Morristown. 
New  Jersey  07962-2206. 

New  Jeraev  Transit  Rail  Operations. 
Incorporated  (NfTR)  and  the  Morristown 
and  Erie  Railway.  Incorporated  (ME), 
jointly  seek  temporary  relief  from 
Section  236.566  of  the  Rules,  Standards, 
and  Instructions  (49  CFR  236.560).  to 
the  extent  that  N]TR  be  permitted  to 
operate  two  non-equipped  ME 
locomotives  in  automatic  cab  signal 
territory,  on  the  Morristown  Line 
between  Lower  Hack,  milepost  2.7  and 
Netcong.  milepost  48.0;  the  Bergen 
County  Line  between  Bergen  Junction, 
milepost  3.1  and  "BT,"  milepost  14.2: 
and  the  Boonton  Line  between 
Mountain  View,  milepost  21.3  and 
Denville.  milepoat  34.4,  until  such  time 
as  the  locomotives  can  be  equipped 
with  automatic  cab  signal  and  automatic 
train  control  equipment,  on  or  before 
June  30. 1998. 


Appiicant'*  fagtification.for  telief:  . -^ 
N)TR  is  curraiitly  installing  an 
automatic  cab  system  on  the  associalfil- 
trackage.  and  temporary  relief  is      ^a!  i 
requested  so  that  the  cth«r  freight  vaii  ; 
passenger  service  can  benefit  at  the ,-,  • 
earliest  time,  from  the  additiopal  sairty 
afforded  by  the  cab  signal  and  automatic 
train  control  systems. 

Any  Miterestod  par^  desirii^  to       ;,;, 
protest  the  granting  of  an  applicatioo.  .^ 
shall  set  forth  specifically  Uie  grounds' 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  co|das 
of  the  protest  shall  be  filed  with  the    % 
Associate  Administrator  for  Safsty. 
FRA,  400  Seventh  Street.  S.W.. 
Washlt^ton,  D.C  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of    . 
the  protest  shall  be  furnished  to  the 
appucant  at  the  address  listed  above.' 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  e  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  perty  is  tingle  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washii^lon.  D.C  on  Decemhar  1. 
1997. 

Grady  Crathsa.lr.. 
D&putyAaaodataAdmMMtntorforSafaty 
Standanh  and  Aegram  Dt/v^opment. 
(FR  Doc  97-32312  Piled  12-9-97: 8:45  am) 


OEPAfUMENT  OF  TRANSPORTATION 


[Docket  No.  NHTSA-f7-41M| 

Notloo  ol  Raoalplol  RotlUwi  for 
DOCMwn  inai  leonoonfornNng  iotp^ 
1M7  Maroodo»«onz  S600  r 
Cara  Ar*  ENgMa  for  bnportadon 

AOBICY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
action:  Notice  of  receipt  of  petition  tat 
decision  that  nonconforming  1994-1007 
Mercedes-Benz  S500  passenger  cars  are 
eligible  for  importation. 


:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (t^MTSA)  of  a  petition 
for  a  decision  that  1994-1997  Mercedes- 
Benz  S500  passenger  cars  that  were  not 
originally  manufactured  to  comply  Mrith 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  They  are  substantially 
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similar  to  vehicles  that  vrere  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  end  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
OATES:  The  closing  date  for  comments 
on  the  petition  is  January  9, 1998. 
AOWmm:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket      .. 
Management.  Room  PL-401, 400 
Seventh  St,  SW.  Washington.  DC 
20500.  (Dodwt  hours  are  from  10  ajn. 
to  5  p.m.] 

FOR  FUnTNDI  WTOHNATIOH  CONTACT: 
Geoi^  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLaen-ARY  MFOnMATION: 
Backgroond 

Under  49  U.S.C  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standanls  shaU  be  refused  ndini—tnn 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  reedily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  roistered  with 
NHTSA  purstiant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Feder^ 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  besis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
fcM'  importation.  Tlie  agency  then 
publishes  this  decision  in  the  Federal 
Endster. 

Champagne  Imports,  Inc.  of  Lanidale, 
Pexmsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1994-1997  Mercedes-Benz  S500 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  Champagne  believes  are 
substantially  similar  are  the  1904-1997 
Mercedes-Benz  S500  that  were 
manufactured  for  importation  into,  and 
sale  in.  the  United  States  and  certified 
by  their  manufacturer.  Dcdmler  Benz, 


A.G.,  as  confiorming  to  all  ^plicable 
Federal  motor  vehicle  safety  standards. 
The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1994-1997 
Mercedes-Benz  S500  passenger  cars  to 
their  U.S.  certified  counterparts,  and 
fotmd  the  vehicles  to  be  sabstantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified 
1994-1997  Mercedes-Benz  S500 
passenger  cars,  as  originally 
manufactured,  confimn  to  many  Federal 
motor  vehicle  safisty  standanls  in  the 
same  manner  as  their  U.S.  certified 
coimterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  cCTtified  1904-1997  Mercedes- 
Benz  S500  pessenger  cars  ere  identical 
to  their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  102  Transmission  Shift  Lever 
Sequertce. .  .  .,  103  Defrofting  and 
Defbgging  Systems.  104  mndshield 
Wiping  and  Washing  Systems.  105 
ffydraulic  Brake  Systems.  106  Brake 
Hoses.  109  New  Piteumatic  Tires.  113 
Hood  Latch  Systems.  116  Brake  Fluid, 
124  Accelerator  Ck>ntrol  Systems.  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints.  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials.  207  Seating  Systems, 
209  Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages.  212  Windshield 
Retention.  216  Rocrf  Crush  Resistance. 
219  Windshield  Zone  Intrusion,  and  302 
Flammabilitv  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1994-1997  Mercedes- 
Benz  S500  passenger  cars  comply  with 
the  Bumped  Standard  foukid  in  49  CFR 
Part  581. 

Petitioner  also  contends  that  non-U.S. 
certified  1994-1997  Mercedes-Benz 
S500  pessenger  cars  are  capable  of  being 
reedily  altered  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
mariLed  "Brake"  for  a  lens  with  a 
noncompljring  syndwl  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lunp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  ^peedometn/odometer  bom 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies;  (b)  installation  of  U.S.- 
model  front  and  reer  sidemarker/ 
reflector  assemblies;  (c)  insttllation  of 
U.S.-model  taillamp  assemblies. 


Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tin  information 
placard. 

Standard  No.  Ill  ReorvieNrMZirarr 
replacement  of  the  passengsr  side 
rearview  niiKir. 

Standard  No.  114  Theft  Protectioa: 
instaUatfon  of  a  warning  buzaer 
microswitch  and  a  warsdng  buzzer  in 
the  steerina  lode  assembly. 

Standard  No.  118  Potrnr  M^indow 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  1^ 
inoperative  when  the  igniting  is 
switcbedcA 

Standard  No.  206  Door  Lodes  and 
Door  Retention  Components: 
replacement  of  the  reer  door  locks  »**^ 
rear  door  lock  buttoiu  with  U.S.-modai 
components. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  positicm. 
or  a  belt  webbing  actuated  microswitch 
inside  the  driver's  seet  belt  retractor,  (b) 
installation  of  an  ignition  switch 
actuated  seat  belt  wamiitg  lamp  and 
buzzer  (c)  replacement  of  the  driver's 
and  passenger's  side  air  bags  and  knee 
bolsters  if  these  are  not  U.S.-model 
components.  The  petitioner  states  thai 
the  vehicles  are  equipped  with 
combination  lap  and  shotUder  restraints 
that  adjust  by  means  of  an  automatic 
retractor  and  release  by  means  of  a 
single  push  button  in  eech  front 
designated  seating  position,  with 
combination  lap  and  shoulder  restraints 
that  release  by  means  of  a  single  push 
button  in  each  rear  oudxiard  designated 
seating  position,  and  vnth  a  lap  belt  in 
the  rear  center  designated  seating 
position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  foel  tank  vent  line  between  tiie 
foel  tank  and  the  evaporative  emissions 
collection  canister. 

Petitioner  states  that  a  vehicle 
identification  number  plate  will  be 
affixed  to  non-U.S.  certified  1094-1907 
Mercedes-Benz  S500  passenger  cars  te 
comply  with  the  requirementa  of  40  CFR 
Part  565. 

Interested  perscms  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  shoidd  refer 
to  the  docket  nimibor  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St,  SW,  Washington.  DC 
20500.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
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docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  pedtion 
will  be  published  in  the  Fedaral 
laatalMr  pursuant  to  the  authority 
indicated  below. 

AwHkaritr-  49  U.S.C  30141(aKlXA)  and 
(bKlh  4«  C7R  593.8;  delagationa  of  autliority 
at  49  CFR  1.50  and  501.S. 

lamed  on:  Decamber  5. 1997. 
MarllyiiiM  lacata.  Diiectar. 
Officm  of  Vmhich  Safety  Complianct. 
tn  Doc  97-32343  Filed  12-»-97:  9:45  ami 


DEPARTMENT  OF  TRANSPORTATION 


(DeolMl  No.  NHnA-t7-41«l 

NOiicv  Of  nooMpi  Off  i^ODDon  nir 
uecnNHi  inBi  woHComonnwy  ■ 


Cm  Af9  ENfpible  foe  ImportMion 

AOBICV:  National  Highway  Traffic 
Safety  Administration.  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1994-1996 
Maroedes-Benz  S320  passenger  cars  are 
eligible  for  importation. 


This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (fffiTSA)  of  a  petition 
for  a  decision  that  1994-1998  Mercedes- 
Benz  S320  passenger  cars  that  were  not 
originally  manufactxued  to  comply  with 
all  applicable  Federal  motor  vehi^e 
lafety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 

OATES:  The  closing  date  for  comments 
on  the  petition  is  January  9. 1998. 

ADOncitCT;  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
M9n9gsmimt.  Room  FL-401. 400 
Seventh  St..  SW,  Washington.  DC 
20590.  (Docket  hours  are  from  10  am  to 
Spm) 


TOR  FURTMER  MMMMAIION  CONTACT: 
George  Entwistie.  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
S306). 


SUPnKMBfTAIIV  mfonmation: 
Backgroond 

Under  49  U.S.C  $  30141(aXlXA).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C  §  301 15.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altafed  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importacs  who  have  regiatafod  with 
NHTSA  pursuant  to  40  CFR  Part  502.  As 
specifiMl  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Fedaral  Sagialar 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petttioii. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and«ny  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 

&ampagne  Imports.  Inc.  of  Lansdale. 
Pezmsylvania 

("Champagne")(Registered  Importer  90- 
009)  has  petitioned  NHTSA  to  decide 
whether  1994-1998  Mercedes-Benz 
S320  passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  Champagne  believes  are 
substantially  similar  are  the  1994-1998 
Mercedes-Benz  S32Q  that  were 
manufactured  for  importation  into,  and 
sale  in.  the  United  States  and  certified 
by  their  manufacturer,  Daimler  Benz, 
A.G..  as  conforming  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1994-1998 
Mercedes-Benz  S320  passenger  cars  to 
their  U.S.  certified  coimterparts.  and 
found  the  vehicles  to  be  sutMtantially 
similar  with  respect  to  compliance  writh 
■MMt  Federal  motor  vehicle  safety 
standardly 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified 
1994-1998  Mercedes-Benz  S320 
passenger  cars,  as  originally 
manufactured,  conform  to  many  Federal 
niotor  vehicle  safety  standards  in  die 
same  manner  as  their  U.S.  certified 
coimterparts.  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 


Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1994-1998  Mercedes- 
Benz  S320  passenger  cars  are  identical 
to  their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  102  Thuismissjon  Shift  Lever 

Sequence 103  Defrosting  and 

Defogging  Systems.  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Braice 
Hoses,  109  New  Pneumatic  Tires,  113 
Hood  La^h  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  btterior  Impact, 
202  Head  Restraints,  204  Stoeru^ 
Contro7  Rearward  Disphcentent,  205 
Gkaing  Materials,  207  Seating  Systems, 
209  Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  216  RoofCiush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Fkunmability  (^Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1994-1998  Mercedes- 
Benz  S320  passenger  cars  comply  with 
the  Bumper  Standard  found  in  49  CFR 
Part  581. 

Petitioner  also  contends  that  non-U.S. 
certified  1994-1998  Mercedes-Benz 
S320  passenger  cars  are  capable  of  being 
readily  altered  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibcation 
of  the  speedometer/odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies;  (b)  installation  of  U.S.- 
model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  AeorvfefrMErrar 
replacement  of  the  passenger  side 
rearview  mirror. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  stemng  lock  assembly. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  206  Door  Locks  and 
Door  Retention  Components: 
replacement  of  the  rear  door  locks  and 
rear  door  locking  buttons  with  U.S.> 
model  components. 
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Standard  No.  208  Occupant  Crash 
Protection:  (a)  installatian  of  a  U.S.- 
model  seet  belt  in  the  driver's  position, 
or  a  belt  webtring  actuated  miczoswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
Installation  of  an  ignition  switch 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver's 
and  paasoiger's  side  air  bags  and  knee 
bolsters  if  these  are  not  U.S.-niodel 
components.  The  petitioner  states  that 
the  vehicles  are  equij^ied  with 
combination  lap  and  shotdder  restraints 
that  adjust  by  means  of  an  automatic 
retractor  and  release  by  means  of  a 
single  push  button  in  each  front 
designated  seating  position,  with 
combination  lap  and  shoiUder  restraints 
that  release  by  means  of  a  single  push 
button  in  each  rear  outboard  designated 
seating  position,  and  with  a  lap  belt  in 
the  rear  center  designated  nnnting 
position. 

Standard  No.  214  Side  Impact 
Ptotection:  installation  of  reinfixdng 
beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fud  tank  vent  line  between  the 
fuel  tank  and  the  evaptnative  emissions 
collection  canister. 

Patittcmer  states  that  a  vehicle 
identification  number  plate  will  be 
affixed  to  non-U.S.  certified  1994-1998 
Mercedes-Benz  S320  passenger  cars  to 
comply  with  the  requirements  of  49  CFR 
Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401. 
400  Seventh  St..  SW.  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
lagister  pursiiant  to  the  authority 
indicated  below. 

Aattnrlty:  49  U.S.C  30141(sKlHA)  and 
(bXl):'  49  CFR  593.8;  ddagstions  of  aothority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  December  5, 1997. 
Marttyaae  Jacoks, 

Director  (Office  ofVMcle  Safety  Compliance. 
(PR  Doc.  97-32344  Filed  12-9-97;  B:45  am] 


DEPARTMBIT  OP  TRANSPORTATKM 


IDoakal  Na  NHTBA-9r-«4q 

ToyolM  Toohnlcal  Oonlof .  U.&iL,  kie^ 
ftofultit  ol  OppBcNhon  for  Ptclthin  iif 


Toyota  Technical  Canter,  U.SA.,  Inc. 
(Toyota)  of  Washington.  D.C  on  bdialf 
of  the  Toyota  Motor  Manufacturing. 
Kentucky,  Inc.  has  detatmined  that 
some  1990  model  Toyota  Sienna 
vehicles  fail  to  comply  with  49  CFR 
571.120,  Federal  Motn  Vdiide  Safety 
Standard  (FMVSS)  No.  120.  "lire 
Selection  and  Rims  for  Vehicles  Odier 
Than  Passenger  Cars,"  and  has  filed  an 
apixopriate  report  pursuant  to  49  CFR 
Put  573,  "Defect  and  Noncompliance 
Reporto."  Toyota  has  alao  q^lied  to  be 
exempted  from  the  notification  and 
mnedy  lequirementa  of  49  U.S.C  * 

Chapter  301— "Motor  Vehicle  Safety" 
cm  me  besis  that  die  nonconqriionoe  is 
inconsequential  to  motor  vehicfe  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

Par^raph  S5.3  of  FMVSS  No.  120 
states  that  the  recommended  cold 
inflation  pressiue  for  the  designated  tire 
must  appear  either  on  the  certification 
label  or  a  tin  information  label. 

To3rota  produced  8,528  vehicles  from 
May  12, 1997  Uuough  October  13, 1997 
which  do  not  meet  the  labeling 
requirements  stated  in  the  standard.  The 
recommended  240KPa  (35  PSI)  cold 
inflation  pressure  for  the  designated  tire 
(P205/70R15)  is  misstated  on  die 
certification  label  as  220  KPa  (33  PSI). 
However,  the  correct  tire  inflation 
pressure  appears  on  the  voluntary- 
affixed  tire  information  label  and  in  the 
vehicle  ownos  manual. 

Toyota  supports  its  application  Cor 
inconsequential  noncompliance  with 
the  following  three  statements: 

1.  On  these  vehicles,  Toyc^  has 
applied  a  voltmtaiy  tire  information 
label,  on  which  the  correct 
recommended  pressure,  "240  KPa/35 
PSI"  (at  maximum  loaded  vehicle 
weight)  appears,  [located  at]  the  door 
opening  portion  of  the  driver  side  B- 
pillar.  Toyota  believes  that  owners  will 
refer  to  this  tire  information  label  rather 
than  the  certification  label.  m«Hng  the 
possibility  of  confrision  due  to  the 
difEnent  tire  inflation  pressures  quite 
knar. 


2.  The  vriiicle  owner's  w»*t»i«»i  alao 
indicates  tike  cmrect  recommended 
inflation  prassuie. 

3.  The  Maximum  Loaded  Vriiicfe 
Weight  (MLVW)-tfae  weight  of  the 
heaviest  vehicle  of  the  oar  line  with  full 
aooaesortos,  passengsrs  in  all  desigaetad 
seating  poaitions,  and  wi^vimnin  caiyi 
and  luggage  load— cf  the  Toyota  SienM 
is  2,365  kg.  In  such  (a]  ftdly-loaded 
condition,  the  rear  ude  is  loaded  man 
than  the  front  (aide],  resulting  in  a  rear 
axle  load  of  1.204  Iqs  or  602  kg  on  each 
rear  tire.  The  load  link  of  Iba  subfect 
P205/70R15  tire  inflated  to  220  KPa  (33 
PSI)  is  650  kg.  Thsrafors.  diare  still 
existo  a  48  kg  margin  under  die  MLVW. 
Since  the  Sienna  is  s  passengsr 
vefaide-^es  opposed  to  a  cargo 
vehicle— it  is  tmlikely  that  the  owner 
will  overioed  it 

Interasted  persons  are  invited  to 
submit  written  data,  views,  and 
argumenta  on  the  applicatiim  of  Toyota 
described  above.  Commenta  should  refer 
to  the  docket  niunber  and  be  sulnnitted 
to:  U.S.  Department  of  Transportation. 
Docket  Management.  Room  PI^^Ol,  400 
Seventh  Street,  S.W..  Washington.  D.C.. 
20590.  h  is  requested  that  two  copies  be 
submitted. 

All  commmits  received  before  die 
close  of  business  on  the  closing  deto 
indicated  below  will  be  ccmsidered.  The 
application  and  supporting  materials, 
and  all  comments  received  aftar  die 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
dmied.  the  notice  will  be  published  in 
the  Federal  Registar  pursuant  to  the 
authority  indiosted  below. 

Comment  closing  date:  January  9, 
1998. 

(49  U.&C  30118.  30120:  dsb^Bttoos  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  December  4, 1997. 
L.  Robart  Shehan. 
Associate  Administrator  for  Safety 
Perfbimaace  Standards. 
(FR  Doc  97-32266  nied  12-9-97;  8:45  an) 


De>ARTMENT  OF  TRANSPORTATION 

Suffaco  Transportation  Board 
(STB  nnanoe  Docket  Na.  SSSiq 


City  Southam  Unaa,  Inc^ 
vorporaie  ranwy  iianaacnon 
Exainpclon;  KCS  Tranaporlalioii  - 
Conipany  and  flia  Kanaaa  City 
Soultiaiii  Railway  Conipany 

Kansas  City  Southern  Industries,  Inc. 
(KCSI).  Kansas  Qty  Southern  Lines.  Inc. 
(KCSL),  the  Kansas  Qty  Southern 


65128  FedenJ  Regirtar  /  Vol.  62.  Na  237  /  Wednesday.  December  10.  1997  /  Notices 


Railway  Company  (KCSRJ,  and  ICCS 
Transportation  Company  (KCST)  have 
fointly  flled  a  veriGsd  notice  of 
exemption  for  KCSL'a  common  control 
of  KCSR  and  KCST's  rail  subcidiariea. 
Gateway  Western  Railway  Company 
(GWWR),  and  Gateway  Eastern  Railway 
Company  (GWER).' 

Toe  tiaoMction  waa  expected  to  be 
consuaaMlid  on  or  about  November  21. 
1997,  at  which  time  KCST  was  to  merge 
into  KCSL  with  KCSL  as  the  stuviving 
corporation.  Aa  a  result.  KCSR  and 
GWWR  will  be  direct  subsidiaries  of 
KCSL  and  GWER  will  be  its  indirect 
subaidiaiy.  After  the  transaction.  KCSL 
will  commonly  control  KCSR.  GWWR. 
and  GWER.  KCSL  will  also  own  49%  of 
the  outstanding  stock  of  Mex  Rail 
Corporation,  the  parent  company  of  the 
Texas  Mexican  Railroad  Company  and 
37%  of  the  outstanding  stock  of  Grupo 
TFM.  which  in  turn  owns  80%  of  the 
outstanding  stock  of  Transportacion 
Ferroviaria  Mexicana,  a  Mexican 
railroad  company. 

The  parties  state  that  the  transaction 
will  take  place  within  the  KCSI 
corporate  family  and  will  not  result  in 
adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  outside  of  the  corporate  family. 
Thus,  it  is  the  type  of  transaction 
specifically  exempted  from  prior  review 
and  approval  under  49  CFR 
1180.2(dH3). 

Under  49  U.S.C  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Accordingly,  the  exemption 
is  subject  to  the  labor  protective 
conditions  set  forth  in  New  York  Dock 
Ry. — Control — Brooklyn  Eastern  Dist. 
360  LC.C.  60  (1979). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 


■  In  addition  to  invoking  th*  ciaM  ■!— |>tiiiii  for 
lUs  Iraoaaction,  KCSI  is  aaking  tfaa  Board  to  grant 
ratroacUva  authority  for  a  pravioui  traniactioa — the 
tfanafar  of  tha  itock  of  KCSR  and  KCST  to  KCSL— 
wtiich  tha  partioa  undartooli  but  for  which  thay 
aought  DO  approval  from  tha  Board.  If  KCSI  wants 
to  aaak  Board  approval  of  thai  trviaactiaa.  it  should 
fila  a  aaparata  patition  for  axamption  (no  claaa 
axamptioii  providaa  for  lalioactiva  applicalioo). 
Such  a  raquaat  may  not  ba  "piggytMckad"  oa  this 
ooUoa. 


proceeding  td  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  patition  to 
reopen  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33510,  must  be  filed  with 
the  Surface  Ttanspoitation  Board.  Office 
of  the  Secretary,  Case  Control  Unit.  1925 
K  Street.  N.W.,  Washington.  DC  20423- 
001.  In  addition,  a  copy  of  eech 
pleading  must  be  served  on  Robert  K. 
Dreiling,  Kansas  City  Southern 
Industries,  114  West  11th  Street.  Kansas 
City.  MO  64105  and  William  A. 
Mullins.  Troutman  Sanders  LLP.  1300 1 
Street.  N.W..  Suite  500  East. 
Washington,  DC  2000S-3314. 

Decided:  Decamlwr  3, 1997. 

By  the  Bowd,  David  M.  Konachnik. 
Diractor.  Offica  of  Proceedings. 
Vanaa  A.  WUUaaM. 
S^cnituy. 
4FR  Dix:.  97-32269  FUad  12-6-67:  8:4S  ami 


DEPAimiENT  OF  THE  TREASURY 
Burem  of  ttie  Public  Debt 
Proposed  CoHedion:  CoiiMiieiit 


action:  Notice  and  request  for 
comments. 

flUMMARV:  The  Department  of  the 
Treasury,  as  part  of  its  contintiing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(cX2XA)). 
Currently  the  Bureeu  of  the  Public  Debt 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Reinveatment  Application. 
OATBS:  Written  comments  should  be 
received  on  or  before  February  9, 1998, 
to  be  assured  of  consideration. 


fOR  FURTNER  MFORMAHOM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions' 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street.  Parkersburg.  WV  26106-1326. 
(304) 480-6553.  * 

SUPPLEMENTAMY  MFORMATION: 

Title:  Reinvestment  Application. 

QMB  Number  153fr-O00e. 

Form  Number:  PD  F  1993. 

Abttract:  The  information  is 
requested  to  support  s  request  that 
proceeds  of  matured  Series  H  savings 
bonds  be  reinvested  in  Series  HH  bonds. 

Cutrent  Actions:  None. 

Type  <^  Review:  Extension. 

Affectmd  Public:  Individual*. 

Bttinmted  Number  of  Respondents: 
270.000. 

Estimated  Time  Per  Respondent:  IS 
minutes. 

Estbnated  Total  Annual  Burden 
Hours:  67.500. 


Direct  all  written  comments 
to  Bureeu  of  the  Public  Debt.  Vicki  S. 
Thorpe.  200  Third  Street.  Parkersburg. 
WV  26106-1328. 


Comments  sulunitted  in  response  to 
this  notice  will  be  summarized  ami/or 
included  in  the  request  for  OMB 
approval.  All  conunents  will  become  a 
matter  of  public  record.  Conunents  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utilitjr; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information;  (c)  ways  to  enliance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
informstion  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  coats  of  operation, 
maintmiance.  and  purchaae  of  aervicea 
to  provide  information. 

Dated:  December  4. 1997. 
Vldd  S.  Itetya. 

h4anagBr.  (kafduca.  Printing  and  Becordt 
Branch. 
(PR  Doa  97-32257  Filed  12-»-97;  8:45  ami 


Wednesday 
DeoemlMr  10,  1997 


Part  H 

Department  of 
Agriculture    

Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 

Common  Crop  Insurance  Regulations; 
Basic  Provisions;  and  Various  Crop 
Insurance  Provisions;  Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart4S7 
RM  0669-^803 

Conunon  Crop  lnsurar>ce  Reguiatione; 
Baalc  Provleiona;  and  Varioua  Crop 
Inauranoe  Provlaiona 

DOBtCr:  Fedanl  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corpoiation  (FQC)  amends  the 
Common  Crop  Insurance  Regulations  to 
delete  the  late  and  prevented  planting 
provisions  currently  contained  in  many 
Crop  Provisions,  incorporate  revised 
late  and  prevented  planting  provisions 
into  the  Conunon  Crop  Insurance  Policy 
Basic  Provisions,  and  add  definitions 
and  provisions  that  are  common  to  most 
crops.  The  intended  effect  of  tills  action 
is  to  provide  policy  changes  that  meet 
the  needs  of  the  insured,  are  easier  to 
administer,  and  to  delete  repetitive 
provisions  contained  in  various  Crop 
Provisions. 

iFFECnVE  DATE:  This  rule  is  efEsctive 
December  4,  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Louise  Narber,  Insiuance  Management 
Specialist,  Resecuch  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road,  Kansas  City,  MO  54131. 
telephone  (816)  926-7730. 

SUPPLfiMENTARV  MFORMATION: 

Executive  Order  128M 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
significant,  and  therefore,  this  rule  lias 
been  reviewed  by  OMB. 

Paperwork  Reduction  Act  of  1995 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  use.  3507),  those 
collections  of  information  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
number  0563-0053. 

Coat-BaMfh  AnaJyab 

A  Cost-Benefit  Analysis  has  been 
completed  and  is  available  to  interested 
persons  at  the  Kansas  City  address  listed 
above.  In  siunmary,  the  analysis  finfis 
that  the  rule  makes  several  major 
changes  in  the  implementation  of 
prevented  planting  provisions. 
Specifically,  the  rule:  (1)  Eliminates 
substitute  crop  benefits,  largely  to 
reduce  the  likelihood  of  fraud;  (2) 
increases  prevented  planting  for  cover 


crop  or  black  dirt  situations,  providing 
better  protection  to  prodiicers  who  are 
truly  unable  to  plant  a  crop  Cor  harvest; 
and  (3)  simplifies  the  payment  method 
by  making  payments  on  an  acre-by-acre 
basis  in  all  cover  crop  and  black  dirt 
situations.  These  provisions  are 
designed  to  improve  the  protection 
provided  to  producers  in  adverse 
prevented  planting  situations,  and 
simplify  program  operation. 

Since  this  rule  is  expected  to  be 
implemented  in  an  actuarially  sound 
manner,  there  are  no  associated  excess 
leases  that  will  be  incurred  by  the 
Federal  government  in  the  aggregate. 
Two  provisions — the  increase  in 
coverage  in  black  dirt  and  cover  crop 
situations  provision  and  the  "separate 
payment"  provision — are  expected  to 
result  in  an  increase  in  indemnities  and 
an  increase  in  rates.  The  elimination  of 
substitute  crop  provisions  will  result  in 
reduced  indemnities,  and  a  rate 
decrease  in  the  aggregate.  The  net  eBiBCt 
of  these  changes  is  likely  to  be  small  in 
terms  of  the  rate  impact,  and  will  vary 
according  to  crop  and  geographical 
location.  As  a  result  of  the  sinall 
expected  average  rate  impact,  any 
changes  in  reimbursements  to  private 
companies  for  delivery  or  any 
underwriting  gains  are  expected  to  be 
minimal.  The  amendments  made  to 
these  regulations  will  simplify  program 
operations,  benefit  producers.  FQC.  and 
reinsured  companies,  and  conform  with 
the  Federal  Crop  Insurance  Act 

Uafbnded  Maadates  RefDrm  Act  of 
1995 

Title  U  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  efiiacts  of 
their  regulatory  actions  on  Stete,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  D  of  the  UMRA)  for 
Stete.  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Exectttiva  Order  12612 

It  has  been  determined  imder  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  Stetes  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 


Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
New  provisions  included  in  this  rule 
will  not  impact  small  entities  to  a 
greater  extent  than  large  entities.  The 
amount  of  work  required  of  insurance 
companies  will  not  increase  because  the 
information  to  determine  eligibility  is 
already  maintained  in  their  office  and 
0ie  other  required  information  is 
already  being  collected  under  the 
present  policy.  No  additional  actions  are 
required  as  a  result  of  this  rule  on  the 
part  of  the  producer  or  the  insurance 
companies.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Aaaiatanre  Program 

This  program  is  listed  in  the  Catalog 
of  Fedoal  Domestic  Assistance  Undm 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  1 2372, 
which  require  intergovernmental 
consultation  with  Stete  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  PR 
29115,  )une  24, 1983. 

Exacntive  Order  12988 

This  rule  has  been  reviewed  in 
acccmlance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  retroactive 
effect  The  provisions  of  this  rule  will 
preempt  Stete  and  local  laws  to  the 
extent  such  Stete  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  action  against  FCIC  for 
judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Stetement  is  needed. 

National  Peifuiuumce  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Tuesday,  August  12. 1997.  FOC 
published  a  proposed  rule  in  the 
Federal  Regteter  at  62  FR  43236  to 
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amend  the  Common  Crop  Insiuance 
Regulations.  Basic  Provisions  (Basic 
Provisions)  (7  CFR  part  457)  and  the 
Crop  Provisions  (7  CFR  §§  457.101- 
457.157)  efiiBctive  for  the:  (1)  1998  and 
succeeding  crop  years  for  wheat,  barley 
and  oate  in  counties  widi  a  Decamber  31 
contract  change  date;  flax,  cotton.  ELS 
cotton,  sunflowers,  and  sugar  beets  in 
counties  with  a  November  30  contract 
change  date;  and  corn,  grain  sorghum, 
soybeims.  raisins,  fresh  market  tomatoes 
(guaranteed  production  plan),  rice  and 
my  beans;  (2)  1990  and  succeeding  crop 
years  for  wheat  barley  and  oate  in 
counties  with  a  June  30  contract  change 
date;  rye.  Texas  citrus  tree.  Florida 
citrus  fruit  sugar  beete  in  counties  trith 
an  April  30  contract  change  date;  and 
figs,  pears,  nursery,  sugarcane,  forage 
production,  walnuto,  ahnonds. 
safflowers,  fresh  mariiet  sweet  ami, 
macadamia  trees,  cranberry,  onion, 
grapes,  fresh  market  tomatoes  (dollar 
plan),  fresh  market  peppers,  finage 
seeding,  peaches  and  plums;  and  (3) 
2IM)0  and  succeeding  crop  years  for 
Texas  dttus  fruit  Arizona-CaUfomia 
citrus,  and  macadamia  nuts>  This  rule 
deletes  the  late  and  prevented  planting 
provisions,  certain  cMfinitions  and  other 
provisions  that  are  applicable  to  most 
crops  and  are  currendy  contained  in  the 
Crop  Provisions  and  incorporates  these 
defiboitions  and  provisions  into  the  Basic 
Provisioiu  to  better  meet  the  needs  of 
the  insured. 

Following  publication  of  the  proposed 
rale,  the  pi^lic  was  afforded  30  days  to 
submit  written  comments  and  opinions. 
Comments  were  received  from  an 
insurance  service  organization, 
reinsured  companies,  farm 
organizations,  a  crop  insurance  agent 
national  commodity  groupa.  stete 
commodity  groups,  a  regional 
commodity  group,  a  congressional 
office,  and  legal  counsel  for  reinsured 
companies.  The  commente  and  FQCs 
resjponses  are  as  follows: 

Coiounent-  Legal  counsel  for  a 
reinsured  compeny  and  an  insurance 
service  organization  stated  that  thirty 
days  was  not  stifficient  time  to  review 
and  comment  on  the  proposed  nde.  One 
conunent  urged  FOC  to  leave  the 
comment  poriod  open  for  another  90 
deys  to  allow  additional  time  for 
analysis,  testing,  further  comment  and 
the  promulgation  of  needed  procedures. 

However,  a  reinsured  company  urged 
implenumtatim  of  these  provisions  for 
the  1098  crop  year.  The  commenter 
stated  that  the  revised  language  for 
prevented  planting  coverage  is  a  major 
step  in  the  right  direction.  .Many  hours 
have  been  spent  in  developing  these 
provisioru  and  the  commenter  strongly 
supporte  approval  of  the  changes.  The 


changes  bring  simplicity  to  what  has 
been  a  very  complicated  coverage. 

Farm  organizations  supports  efforts 
to  expedite  these  changes  by  using  a  30- 
day  comment  period.  There  should  be 
adequate  time  for  agent  training  and 
producer  education  prior  to  policy  sign- 
up far  spring  planted  crops.  One  of  the 
problems  with  prevented  planting 
coverage  in  the  ftast  has  been  tbelack 
of  imderstanding  by  producers  of  .their 
coverage. 

Response:  Based  cm  the  number  of 
commente  received,  FQC  believes  that 
for  most  crops  30  days  provide^  an 
adequate  comment  period.  However, 
due  to  the  number  of  conunente 
received  regarding  the  prevented 
planting  percent  for  cotton  and  ELS 
cotton,  this  rule  will  be  made  effective 
for  thoM  two  crops  for  the  1998  crop 
year  only.  FOC  will  solicit  additional 
commente  r^arding  prevented  planting 
coverage  levels  for  these  crops  for  the 
1999  and  succeeding  crop  ]reers  in  a 
future  rule.  The  proposed  changes  are 
necessary  for  the  simplification  of  the 
program  and  any  extension  of  the 
conunent  period  would  result  in  a  delay 
in  the  implementation  of  this  rule  imtil 
the  1999  crop  year.  To  best  meet  the 
needs  of  producers  the  revised  coverage 
should  be  implemented  for  spring 
planted  crops  in  1998. 

Comment;  An  insurance  service 
organization  felt  that  the  amount  of  time 
stated  in  the  preemble  undm  the 
Paperwork  Reduction  Act  for  the 
completion  of  an  acreage  report  is 
underestimBted  since  ul  form  data, 
includii^  APH  and  unit  arrangement 
must  be  incorporated  into  the  process. 
Response:  PCIC  had  to  estimate  the 
amount  of  time  needed  to  complete  each 
form.  The  average  time  needed  to 
complete  each  form  represente  an 
average  of  producers  with  only  one  crop 
and  one  unit,  larger  operations  widi 
several  crops  and  tmite.  and  producers 
who  insure  a  crop  but  do  not  plant 
(which  would  generate  a  zero  acreage 
report  and  only  a  yield  docriptor  on  the 
APH  fonn.  etc.).  lite  average  time  stated 
for  all  forms  is  as  accurate  as  is  possible. 

Comment:  Reinsured  companies  and 
an  insurance  service  organization 
questioned  the  provisions  in  7  CFR 
457.2.  They  steted  that  sections  7  CFR 
457.2(b)  and  (c)  specify  that  FQC  may 
offer  the  catastrophic  level  of  covoaga 
directly  to  the  insured  through  the  local 
Farm  Service  Agency  (FSA)  offices. 
Tliey  suggested  removing  this  language 
because,  effective  for  the  1998  crop  yeer, 
FSA  offices  will  no  longer  d^ver  crop 
insurance. 

Response:  Although  the  catastrophic 
risk  protection  program  is  no  longer 
delivoed  throi^h  local  FSA  offices,  the 


authority  for  such  delivery  still  existo. 
However.  FdC  has  modified  the 
language  to  reflect  the  decision  of  tiw 
Seoetary  to  only  offer  coverage  throng 
reinsured  conq>anies  unleaame 
Secretary  detennines  that  the 
availability  of  local  aganta  is  not 
adequate. 

Cemunent-  A  reinsured  ooaapany 
stated  that  it  supported  FCKTs  decision 
to  incorporate  certain  regul^ions  into 
the  Basic  Provisions  but  cautkmed  diet 
providing  too  much  detail  in  the  pt^icy 
could  make  it  difficult  for  the  producer 
to  understand  ami  may  drive  prodnoen 
away  from  the  crop  iaaurance  program. 
The  commenter  steted  that  it  is  apparent 
that  FOC  is  attempting  to  provide 
producers  with  underwriting  rules  arul 
procedures.  The  commenter  beeves 
that  the  insurance  policy  shoidd  simply 
stete  definitions  for  clarity  aiKi 
coverages  for  loss  paymento.  They  stated 
that  insureds  do  not  need  to  Imow  how 
to  underwrite  a  risk,  diey  are  the  risk. 
They  need  to  be  aware  of  what  the 
coverages  are,  when  the  premitun  is 
due,  what  constitutes  a  loss,  when  it 
will  be  paid,  and  what  must  be  done  in 
the  event  of  questions.  The  conunoiter 
steted  that  section  457.2(b)  is 
unnecessary  because  it  is  a  statement  of 
imderwriting  rules.  A  producer  who  has 
received  the  crop  insurance  policy  has 
already  chosen  an  insurance  carrier  and 
has  made  a  decision  regardless  of 
whether  FSA  can  still  issue  CAT 
coverage.  The  insurance  agent  should 
have  discussed  multiple  contract 
procedures  udth  the  producer  prior  to 
completing  a  crop  insiuanoe 
application.  The  commenter  farther 
st^ed  that  section  457.2(d)  detnmines 
el^iUlity  for  coverage  and  is  also 
lumecessary.  If  the  producer  received 
the  policy  infiDrmation,  the  producer's 
eligibility  has  already  been  determined. 
Otherwise  the  producer  would  not 
receive  the  policy. 

Response:  The  policy  must  contain 
the  information  necessary  for  the 
producer  to  make  inforoMd  dedsioBB. 
Removing  as  much  repetitious 
information  as  possible  from  eedi 
individual  crop  provision  and  placing  it 
in  the  Basic  Provisions  will  make  eech 
individual  crop  policy  shorter  and 
eesier  to  understand.  It  will  also 
eliminate  any  inadvertent  diacrqtancies 
that  may  have  existed  between  such 
information  that  was  previously  in  eech 
individual  crop  policy  but  is  now  steted 
only  once  in  ^  Besic  Provisiois.  The 
provisions  are  regulatory  and  eligibility 
and  other  requiremente  for  pertidpante 
must  be  published  when  compliance  is 
mandatory.  No  change  has  be«i  mede. 

Conunent:  Reinsured  companies 
commented  on  and  questioiMd  the 
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language  in  7  CFR  457.2(d),  which  states 
that  if  more  than  one  contract  exists,  ail 
contracts  are  void  unless  proven  to  be 
inadvertent.  If  found  to  be  inadvertent, 
the  contract  with  the  earliest  signature 
date  will  be  valid  and  no  indemnity  or 
premium  will  attach  to  the  canceled 
contract.  The  commenters  posed  these 
questions.  What  happens  to  crop  acres 
reported  on  the  canceled  contract,  and 
what  impact  do  these  crop  acres  have  on 
the  contract  determined  to  be  in  foipe. 
Whether  the  crop  acres  on  the  canceled 
contract  will  be  uninsured  or  will  such 
acres  be  added  to  the  contract  found  to 
be  in  force.  If  the  latter,  have  all  oolicy 
conditions  regsrding  filing  actual 
production  history  and  an  acreage 
report  been  met.  If  the  contract  in  force 
hais  higher  levels  of  coverage  than  the 
canceled  contract,  whether  the  insured 
owes  the  additional  premium  besed  on 
the  contract  in  force.  It  has  been 
permissible  for  s  producer  of  hybrid 
seed  com  who  contracts  with  (UChrant 
seed  com  companies  to  have  mors  than 
one  insurance  contract  for  hjrbrid  seed 
com.  Whether  this  will  be  permissible. 

Responwe:  The  contract  in  effect  will 
not  be  impacted  by  the  canceled 
contract  When  multiple  contracts  exist 
and  are  inadvertent  and  writhout  the 
fault  of  the  insured,  all  timely  reporting 
done  by  the  producer  (e.g.,  actual 
production  history  reports  and  acreage 
reports)  will  be  considered  reported 
under  the  active  contract  If  the  active 
contract  has  higher  levels  of  coverage 
than  the  canceled  contract,  the  insured 
will  owe  the  additional  premium  baaad 
on  the  active  contract.  FCIC  has  revised 
the  Basic  Provisions  to  allow  producers 
of  hybrid  seed  com  %vith  more  than  one 
contract  with  diSarent  seed  companies 
to  insure  the  scieage  under  each 
contract  with  a  diflerent  reinsured 
company. 

GoHMMnf:  A  reinsured  company  and 
m  Insorance  service  organization 
commented  on  the  language  in  section 
457.8(b).  The  reinsured  company  stated 
that  the  provision  is  not  consistent  with 
the  Standard  Reinsurance  Agreecaent 
(SRA)  because  the  SRA  does  not  allow 
refection  of  applications  for  insurance 
by  a  rainsnred  company.  The 
commsnlar  also  stated  that  the  phrase 
"authorized  to  sell"  should  be  defined. 
The  insurance  service  organization 
stated  that  the  first  sentence  of  these 
provisions  has  eliminated  the 
company's  prerogative  to  make 
determinations  on  excessive  risk 
situations  by  eliminating  the  words  "or 
the  reinsured  company's"  determination 
that  the  insurance  risk  is  excessive.  This 
commenter  questioned  the  eBecX  of  the 
proposed  language  since  "direct 
written"  federal  policies  are  no  longer 


applicable.  The  commenter  also  stated 
that  the  reinsured  company  must  retain 
some  prerogatives  in  the  case  of 
excessive  risk.  The  POC  should  review 
possible  options  such  as  removing  the 
cap  on  the  Assigned  Risk  f^md  or  other 
"escape  hatch"  in  the  event  of 
significant  change  in  the  risk  o(a  large 


ilssponse:  POC  believes  that  the 
authority  to  sell  the  policies  Is  deariy 
specified  in  other  regulations  and 
sgreements.  and  those  provisions 
should  not  be  duplicated  in  this  rule. 
Under  sections  508(bX8)  and  508(cX9) 
of  the  Act,  only  PtHC  has  the  authority 
to  limit  insurance  on  any  Eum,  county 
or  area  as  a  result  of  excessive  risk. 
Information  avaiU>le  in  the  Federd 
Esgisler  informs  the  public  that 
applications  may  not  be  accepted  if 
FXI3C  determines  that  excessive  risk 
exists,  ff  such  a  situadoo  were  found  to 
exist,  no  insurance  coverage  will  be 
provided.  If  the  reinsured  company 
believes  that  the  risk  is  excessive  under 
a  policy,  it  can  seek  a  determination 
firom  FCIC  Provisions  regarding  refBrral 
to  agents  selling  POC  policies  are  no 
longer  applicable  and  they  have  been 
removed. 

Comment:  An  insurance  service 
organization  suggested  that  a  definition 
be  added  to  include  both  "production 
guarantee"  for  APH  crops  and  "amount 
of  insurance"  for  dollar  plan  crops.  Thla 
would  shorten  several  long  sentences 
that  currently  refer  to  these  terms. 

Hmtponse:  Adding  a  term  which 
combines  both  of  the  defiaitioos  of 
"production  guarantee"  and  "amount  of 
insurance"  would  make  the  provisions 
less  clear  because  three  tnms  would  be 
in  use  rather  than  two.  No  change  has 
been  made. 

Comineiit:  An  insurance  service 
organization  suggested  that  "actuarial 
documents"  be  defined  instead  of 
"actuarial  table"  because  not  all 
information  is  provided  in  table  format 
The  commenter  stated  that  the  reference 
to  "forms"  in  the  definition  suggests 
that  the  application  and  options  are 
included.  The  commenter  also 
questioned  why  "prices  for  computing 
indemnities"  are  specified  since  prices 
are  used  for  premium  calculation  as 
well. 

Retpoiue:  FOC  has  determined  that 
"prices  for  computing  indemnities" 
should  not  be  included  in  this 
definition  since  those  prices  are  now 
contained  in  the  Special  Provisions. 
Accordingly,  the  term  "Actuarial  Table" 
has  been  revised  to  "actuarial 
docimients"  and  the  definition  of 
"actuarial  documents"  has  been 
clarified. 


Comment:  An  insurance  service 
organization  suggested  that  the 
definition  of  "application"  be  modified. 
The  commenter  stated  that  since 
suspension,  debarment  and  violation  of 
the  controlled  substance  provisions 
would  result  in  placement  on  the 
ineligibility  list  it  does  not  seem 
necessary  to  list  these  ^Mcific  causes. 
The  definition  as  written  suggests  that  a 
break  in  coverage  is  always  the  result  of 
some  adverse  action. 

Aesponse:  FCIC  has  revised  the 
definition  to  refer  to  both  cancellation 
and  termination  to  mitigate  any 
connotation  of  adverse  action. 

Coxnment:  An  insurance  service 
organization  suggested  deleting  the 
phrase  "made  on  our  form"  from  the 
definition  of  "assignment  of 
indemnity."  The  commenter  stated  that 
companies  may  accept  and  include  a 
lienholder  without  completion  of  a  form 
entitled  assignment  of  indemnity.  The 
lienholder's  name  can  be  entsnd  on  the 
application,  acreage  report,  or  loss  fionta 
as  "Loas  payable  to  me  and ." 

/iesponse;  Since  the  Standard 
Reinsurance  /Agreement  requires  that  all 
forms  used  by  the  reiiuured  company  be 
approved  by  FQC.  the  phrase  "our 
torn"  nfen  to  any  form  that  has  been 
approved  by  FQC  The  reinsured 
company  can  etCacttiate  an  assignment 
of  indemnity  through  any  form 
approved  for  such  purpose.  Use  of  an 
unapproved  form  by  the  reinsured 
company  is  prohibited.  No  change  has 
been  made. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
conunented  on  the  definition  of  "besic 
unit"  which  sUtes"  *  *  *  No  further 
unit  division  may  be  made  after  the 
acreege  reporting  date  for  any  reason." 
The  conunenter  stated  that  basic  units 
may  be  corrected  effective  for  the 
current  crop  year,  which  could  result  in 
more  units  than  were  reported.  An 
insurance  service  organization 
suggeMed  that  a  brief  "unit"  definition 
be  provided  in  confunction  with  a  more 
detailed  besic  and  optional  unit  section 
for  easier  reference,  especislly  since  the 
basic  unit  definition  varies  tat  some 
crops.  The  commenter  stated  that  the 
phnee  "Units  «viU  be  determined  when 
the  acreage  is  reported  *  *  *"  leads  to 
questions  and  difficulties  about  the 
actual  deadline  for  determining  optional 
units.  Qualification  for  optional  units 
for  APH  crops  depends  on  filing 
production  reports  to  match  those  units 
by  the  production  reporting  date,  which 
is  now  earlier  than  the  acreage  reporting 
date  for  many  crops.  The  commenter 
suggested  rewriting  the  sentence  to  read 
"Units  will  be  determined  when  the 
acreage  is  reported  (subject  to  other 
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requirements)."  The  commenter  also 
Questioned  if  the  last  two  sentences  of 
me  definition  should  be  included  in  the 
definitiOD  or  in  the  "optional  unit" 
section. 

Aesponsf;  Adding  the  phrase  "snbfect 
to  other  raquiremeiits"  or  a  simplified 
definition  of  "unit"  and  a  detaitod 
aection  on  basic  and  optional  units 
would  not  make  these  piovisicms  more 
dear.  FCIC  has  moved  the  last  two 
sentences  of  the  definition  to  the  "Unit 
Division"  section. 

Caounsnt:  A  reinsured  company 
suggested  adding  "for  all  units  of  the 
insured  crop"  at  the  end  of  the 
definition  "daim  far  indemnity."  Often 
a  unit  with  damage  may  be  harvested 
earlier  than  other  units  of  die  crop.  It  is 
custCMnary  to  finalize  all  loas  units  at  the 
same  time,  so  the  beginning  of  the  60- 
day  period  should  coounence  after 
harvest  is  completed  on  all  units. 

iiesponse:  Because  individu^  units 
may  have  difEBrent  end  of  insurance 
period  datss  (a.g„  difEning  harvest 
dates,  diCbrsnt  calendar  dates  for  dae 
end  of  the  insuzance  period,  prevented 
planting  acreage,  etc).  FCIC  does  not 
believe  it  is  in  the  bast  interest  of  thw 
insured  to  delay  finalization  of  claims 
until  all  unita  are  harvested.  No  change 
has  been  made. 

Coaunent'  An  insurance  service 
organization  commented  on  the 
definition  of  "contract"  which  is  (See 
"policy").  The  commenter  stated  that 
the  definition  of  "contract"  is  Intsq^  in 
the  langiMge  of  the  SRA  whoe  it  is 
defined.  The  (current  draft]  SRA, 
however,  does  not  define  "poliqr."  The 
proposed  Basic  Provisions'  defines 
"policy"  but  not  "contract"  The 
commenter  stated  that  die  teems  shoidd 
be  consistent  between  both  documents. 
Aesponse:  The  definition  of  "policy" 
and  "contract"  are  the  same  and  are  not 
inconsistent  with  the  provisions  in  the 
SRA.  The  definition  in  the  SRA  is 
intended  to  accommodate  differences 
among  reinsured  companies  in  the 
mannw  by  vidiich  a  policyholder's 
interests  are  identified.  Some  reinsured 
companies  issue  seperate  contract 
niunbers  for  eadi  county  and  crop; 
others  include  multiple  crops  and 
counties  under  the  same  contract 
number.  Since  the  purpose  of  the 
definitions  is  not  identical,  the 
definitions  cannot  be  identical.  No 
diange  has  been  made. 
/  Comment:  An  insurance  service 
organization  recommended  rhunging 
me  definition  of  "county"  by  replacing 
the  word,.^'the"  at  the  beginning  of  the 
sentence  with  the  word  "any."  This 
woidd  recognize  the  poasibility  of 
multi-county  applications.  Multi-county 
applications,  with  adoption  of 


appropriate  management  procedures, 
would  permit  a  policyholder  to  insurs  a 
farm  in  another  county,  if  it  was 
aomilied  after  the  sales  dosing  date. 

Aesponse:  The  provision  has  been 
clarified  to  recognixe  that  more  than  one 
county  may  be  shown  on  the 
application.  However,  an  insured  may 
not  add  acreage  in  another  county  after 
the  sales  dosing  date  unless  such 
addition  results  from  the  transfiar  oS 
insurance  bom  a  previotu  insured. 

Comment;  An  insurmce  service 
organization  questimied  why  the  word 
"deductible"  is  defined  since  it  is  not 
used  in  the  Basic  Provisions. 

Responae:  The  word  "deductible"  is 
used  in  some  Crop  Provisions.  It  is 
defined  in  the  Basic  Provisions  so  it  will 
only  have  to  be  defined  once.  No  change 
has  been  made. 

Comment:  Reinsured  compenies 
commented  on  the  definition  of  "final 
planting  date."  Tlie  commenters  stated 
diat  the  final  planting  dates  ars  too  late 
for  some  crops  and  counties,  especially 
with  tibe  25  day  late  plairting  polod. 
Tbe  coramenteis  voiced  their  concern 
regarding  the  impact  the  late  plenting 
provisions  will  have  in  extending 
covei^  beyond  a  time  period  that  will 
allow  for  the  nonnal  maturity  of  the  late 
planted  crop.  The  commenters  also 
questioned  if  an  effort  is  being  made  to 
assure  that  all  final  planting  dates  are  as 
accurate  as  possible,  and  if  reinsured 
companies  will  be  involved  in  that 
process.  \ 

Aesponse:  The  Basic  ProvisiOTs* 
contain  provisions  that  are  generally 
applicaUe  to  most  crops.  If  individual 
crops  or  areas  require  a  late  planting 
period  shorter  than  25  days,  it  will  be 
specified  in  the  Crop  Provisions  or  the 
Special  Provisions,  which  control  the 
Basic  Provisions.  FOC  will  continue  to 
study  and  rhnny»  final  planting  dates  as 
necessary  and  always  welcomes 
comments  and  recommendations  from 
til  interested  parties,  induding 
reinsured  companies  and  producers. 

Commmt:  A  reinsured  company  and 
an  insurance  service  organization  stated 
that  the  definitions  of  "FSA"  and  "FSA 
form  serial  numbn"  should  be  deleted 
because  there  is  no  need  for  reliance  on 
FSA  information  in  the  crop  insurance 
program. 

Response:  The  FSA  €um  serial 
number  is  used  to  qualify  for  optional 
unit  division  in  certain  crop  polides. 
Further,  FSA  information  may  be  used 
in  the  crop  insurance  program.  No 
change  his  been  made. 

Comment:  A  reinsured  company,  aa[ 
insurance  service  organization,  and  ^^^ 
legal  counsel  for  a  reinsured  company 
made  comments  regarding  the  definition 
of  "good  farming  practices."  The 


dwiinitifln  dn—  nnt  jamgni««  \uy«iK  fart 

sensitive  and  cost  aansitiva  good 
teming  mactices  are.  If  the  practioes 

V  ****(i  in  the  county  and 
reoogDised  by  the  Extension  Service  are 
the  "ideal"  practices  or  are  die  practicas 
gearad  to  die  hi^ier  yield  faims, 
beginning  producers,  highly  levetaged 
produoecs.  or  producers  of  peorar  sc^ 
will  hw  dtTTJminaf^nJi  ^jnit  and, 
perhaps,  ineligible  for  an  indemnity.  For 
exampJa.  three  af^lications  of  a 
betbidde  may  be  ideal  and  may  be 
apjdied  by  producers  with  a  high  yield 
hi^oiy.  Two  applications,  however. 
may  he  all  diet  a  producer  with  a  low 
viud  histoiY  or  insufficient  funds  may 
be  able  to  afford.  For  that  producer,  two 
applications  are  a  good  fcnning  practioa. 
Whether  a  producer  is  a  "good" 
producer  or  a  "bad"  producer  may 
depend  on  what  he  or  she  can  afford. 
This  rule  must  be  amended  to 
accommodate  the  circumstances  of  die 
particular  farm  and  producer.  The 
reference  to  "Cooperative  State 
Reaearch.  Education,  and  Extensitm 
Service,"  should  be  deleted  from  the 
definition  of  "good  farming  practices" 
or  the  definition  must  acknowledge  that 
there  may  exist  acceptable  ctdtural 
practices  that  are  not  necessarily 
recognized  by  the  CSIEE.  A  producer 
using  practices  that  diffsr  from  the  norm 
for  ^  county  probably  would  not  be 
eligible  to  insure.  The  practices  used 
should  be  compared  to  those  of  the  area 
in  which  the  frirm  is  located,  not  the 
county.  Perhaps  a  producer  is' located  in 
a  microdim^e  within  the  county  when 
practices  legitimately  differ  from  the 
county  norm. 

Response:  FOC  recognizes  that 
certain  dtcumstances  for  particular 
forms  and  producers  may  differ  (e.g. 
types,  varieties,  forming  practices,  soil 
types,  etc.),  and  should  be  considered 
when  determining  if  good  ferming 
practices  were  followed.  However,  the 
producer's  inability  to  afford  necessary 
inputs  to  produce  the  crop  should  not 
be  a  consideration  in  the  determinatitm 
of  good  farming  practices.  FCIC  believes 
that  the  Cooperative  State  Research. 
Education,  uid  Extension  Service 
(CSREES)  recognizes  forming  practices 
that  are  considered  ecceptable  for 
producing  a  crop.  If  a  producn  is 
following  practices  not  currentiy 
recognized  as  acceptable  by  the 
CSREES.  there  is  no  reason  why  such 
recognition  caimot  be  sought  by 
interested  parties. 

Comment:  A  reinsured  company 
stated  that  the  definition  of 
"interplanted"  is  too  restrictive  for . 
interplanted  perennials  such  as  almonds 
and  walnuts  which  are  maintained 
separately  and  harvested  separately. 
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unleM  such  virill  be  acknowledged  in  tha 
appropriate  Crop  Provisions. 

Response:  The  definition  of 
"interplanted"  contained  in  the  Bask 
Provisions  does  not  adequately  suit 
perennial  crops.  Perennial  crop 
provisions  will  contain  an  appropriate 
definition.  No  change  has  been  made. 

Comment:  A  reinsured  company 
suggested  adding  the  word  "initially'^ 
between  the  words  "acreage"  and 
"planted"  in  the  definition  of  "late 
planted." 

Responae:  PQC  agrees  with  the 
suggestion  and  has  amended  the 
definition  accordingly. 

Comment:  A  reinsured  company,  fisnn 
organization,  a  state  commodity  group, 
and  an  insurance  service  organization 
commented  on  the  25  day  period  in  the 
definition  of  "late  planting  period."  The 
commenters  state  tnat  producers  will 
have  more  incentive  to  plant  the  insified 
crop  during  the  late  planting  period. 
The  25  day  period  is  consistent  with 
producer  comments  expressed  during 
USOA  public  hearings  held  last 
■ununer.  The  commenters  support  a 
reduction  of  1  percent  per  acre  per  day 
for  the  full  25  day  bte  planting  period, 
or  a  maximum  reduction  of  25  percent. 
The  phrase  "unless  otherwise  specified 
in  the  Special  Provisions"  should  be 
deleted  because  it  could  lead  to  program 
complexity  and  checkerboard 
application. 

Response:  Although  FCIC  recognizes 
the  need  to  mitigate  program 
complexity,  removal  of  the  exception  for 
Special  Provisions  would  remove  the 
flexibility  needed  to  recognize  those 
individual  crops  or  areas  that  require  a 
shorter  late  planting  period.  No  change 
has  been  made. 

Comment:  A  reinsured  company 
questioned  if  the  definition  of  "non- 
contiguous" is  intended  to  permit  two 
acreages  of  the  same  crop  that  are 
separated  by  a  different  crop  to  qualify 
for  separate  optional  units.  If  so.  this 
may  §masate  a  large  number  of 
additional  optional  units  for  crops  for 
which  "non-contiguous"  is  a  criterion 
for  optional  unit  division. 

Response:  The  definition  of  "non- 
contiguous" is  not  intended  to  allow 
two  tracts  of  the  same  crop  that  are  only 
separated  by  a  diffiarent  crop  to  be 
considered  two  separate  optional  units. 
Units  must  be  separated  by  land  that  the 
insured  person  does  not  own  or  have  an 
interest  in. 

Comment:  Legal  counsel  for  a 
reinsured  company  stated  that  the 
definition  of  "planted  acreage"  sets 
forth  requirements  that  are  inherent  in 
the  concept  of  "good  farming  practice." 
This  definition  is  redundant 


Response:  FQC  agrees  that  some  of 
the  information  is  redundant  but 
believes  that  the  term  should  be  defined 
since  it  is  used  in  the  provisions.  No 
change  has  been  made. 

Comment:  Reinsured  companies,  an 
insurance  service  organization,  and 
legal  counsel  for  a  reinsured  company 
-exprasBod  concern  with  the  definition  of 
"practical  to  replant"  The  commenters 
asked  whether  marketing  windows 
should  be  a  factor  in  determining 
whether  a  crop  should  be  replanted. 
They  state  that  the  intent  of  the  policy 
is  to  insure  yield,  not  that  the  crop  can 
be  marketed  during  an  optimum 
marketing  window.  They  also  state  this 
change  in  the  insurance  policy 
represents  a  change  in  long  standing 
public  policy.  They  state  that  the 
Administrative  Procedure  Act  requires 
FQC  to  disclose  in  detail  the  thinking 
that  animated  this  proposal.  FQC  has 
not  done  this,  therefore,  this  definition 
should  be  re-proposed  for  public 
comment.  The  commmenters  also 
expressed  concern  that  marketing 
windows  are  unrelated  to  losses  from 
natural  disastw  and  FOC  has  long 
opposed  insuring  such  windows  simply 
because  of  the  opportunity  for  fraud. 
The  introduction  of  lost  marketing 
windows  as  an  insured  cause  of  loss 
makes  FOC's  policy  a  "business 
interruption"  policy  that  will 
dramatically  increase  loss  ratios  and 
premiums.  The  commenten  were  also 
concerned  moisture  availability, 
marketing  window,  condition  of  tha 
field,  and  time  to  crop  maturity  are  all 
sul^ective  determinations  that  add 
unnecessary  complexity  to  the  program. 
The  policy  should  deem  that  it  is 
practical  to  replant  through  the  lata 
planting  period.  Further,  the 
commenters  were  concerned  with  the 
provision  that  states,  "unavailability  of 
seed  or  plants  will  not  be  considered  a 
valid  reason  for  failure  to  replant"  will  . 
substantially  add  to  producers'  costs. 
Often  it  is  possible  to  replant  the 
insured  crop  only  if  a  diCEsrent,  faster 
growing  seed  is  used.  There  are  often 
shortages  of  such  seeds  when  there  is  a 
widespread  disaster  and  those  farmen 
who  can  least  afford  new  seed,  e^.. 
beginning  prtxlucen,  will  wait  until 
they  are  certain  the  original  seed  cannot 
germinate  before  investing  again  in 
seed.  By  that  time,  seed  is  sometimes 
unavailable.  Qeariy,  if  it  is  impossible 
to  replant,  it  should  not  be  practical  to 
replant  by  law.  They  sUte  that  FOC's 
rule  will  require  all  producen  in 
general,  and  beginning  producen  in 
particular,  to  invest  in  seed  that  they 
may  not  need.  While  this  may  be  a 
boom  to  seed  companies,  they  are  not 


the  intended  beneficiaries  of  the  Act  In 
addition,  the  commenters  state  that  a 
crop  cannot  be  appraised  and  released 
for  another  use  until  it  is  no  longer 
practical  to  replant.  Making  the 
determination  that  it  is  no  loqger 
practical  to  replant  has  been 
problematic  since  it  may  be  practica]  to 
replant  in  some  regions  yet  not  in  others 
within  the  late  planting  period.  They 
state  that  policy  language  has  been  weak 
In  this  regard  and  there  is  no  attempt  in 
this  rule  to  strengthen  it  They  requested 
that  consideration  be.  given  to  counting 
the  "salvage  value"  against  the  insured 
crop  if  an  insured  chooses  to  plant  an 
alternate  or  replacement  crop  when  it  is 
practical  to  replant  the  original.  Two 
possible  concerns  are  that  the  alternate 
crop  is  not  an  insured  crop  and. 
therefore,  the  value  is  diCBcidt  to 
determine,  and  the  alternate  crop  is 
insured  with  a  difEarent  company, 
causing  administrative  difficulties. 
Nevertheless,  the  approach  could  put 
the  industry  in  the  cooperative  position 
of  "staying  with  the  insured"  regardless 
of  the  insured's  replanting  choi^,  while 
limiting  exposure  to  the  guarantee  that 
was  originally  established. 

Response:  The  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
mandated  FOC  to  consider  marlcating 
windows  in  determining  whether  it  ia 
feasible  to  require  planting  during  a 
crop  year.  Therefore,  the  change 
implements  statute  and  does  not  require 
detailed  justification.  Many  factors  other 
than  the  end  of  the  late  pUmting  period 
enter  into  the  decision  of  whether  it  ia 
practical  to  replant  The  definition  of 
"practical  to  replant"  is  only  applicable 
to  planting  acraaga  to  the  originally 
planted  crop.  If  it  is  considered  practical 
to  replant,  ue  Crop  Provisions  may 
authoriaa  a  replanting  pa]rnient  If  the 
crop  is  damaged  by  an  insurable  cause 
of  loss,  an  appraisal  will  be  completed 
to  see  if  theot>p  qualifies  for  a 
replanting  payment  However,  this 
appraisal  is  used  solely  as  a  ouallfier. 

Planting  a  difiarent  crop  following  the 
Ciilure  of  an  originally  planted  crop  is 
not  replanting.  If  an  alternative  crop  is 
planted  when  it  is  still  practical  to 
replant  to  the  originally  planted  crop, 
the  originally  planted  crop  is  not 
insured.  No  change  has  been  made. 

Comment:  Several  comments  %vere 
received  regarding  tha  definition  of 
"prevented  planting."  Farm 
oiganizations  stated  strong  support  fat 
the  new  definition,  which  includes 
acreage  prevented  from  planting  by  the 
final  planting  date  or  by  the  end  of  the 
late  planting  period  due  to  any  insured 
cause  of  loss.  Reinsured  companies 
questioned  the  phrase  "majority  of 
producen  in  the  surrounding  i 
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There  will  be  instances  where  land 
characteristics  of  a  Caw  producen  or  a 
■ingle  producw  prevent  planting  of  the 
insured  crop.  Possibly  thia  phrase  "with 
similar  land  characteristics"  shoidd  be 
inserted  after  "majority  of  producen"  to 
addreaa  this  situation.  The  commenten 
also  suggested  that  the  sentence  "You 
must  have  biled  to  plant  *  *  *"  be 
changed  to  "You  must  have  been 
prevented  from  planting.  *  *  *"  Legal 
ODunael  fior  a  reinsured  company 
leoonuaended  clarifying  the  definition 
of  "prevented  planting"  The  definititm 
should  make  dear  that  if  a  majority  of 
producen  did  replant  but  had  losses 
that  exceeded  what  would  have  been 
their  claims  for  prevented  planting, 
than,  indeed,  a  majority  were  prevented 
from  phinHng  The  comment  idso 
indicated  that  the  term  "surrounding 
area"  is  confusing.  The  commmiter 
believes  the  torn  describes  the  entire 
area  in  which  the  insured  cause  occun. 
even  if  it  occun  across  state  lines.  Also, 
the  term  "majority"  was  troublesome  to 
the  commentwr.  A  reinsured  company 
has  no  way  of  knowing  whether  a 
majority  of  uninsured  producen  or 
another  reinsured  company's 
policyholden  were  prevented  from 

;.  Suppose  an  insured  lives  (m  a 


planting, 
line,  nort 


9,  north  of  which  all  farmen. 
numbering  100.  were  not  prevented 
from  planting  and  south  of  which  all 
farmen.  numbering  101,  were  prevented 
from  planting.  The  conunenter  asked 
whether  the  definition  is  satisfied. 

Response:  The  phrase,  "majority  of 
producen"  has  been  removed.  Tbie 
definition  of  "prevented  planting"  has 
been  amended  to  include  the  phrase 
"You  must  have  been  prevented  from 
planting"  as  suggested.  FOC  has  also 
clarified  that  a  crop  will  be  considered 
to  have  been  prevented  frtmi  being 
planted  if  most  producen  are  also 
prevented  from  planting  on  acreage  writh 
similar  characteristics  in  the 
surroimding  area. 

Coounent:  A  reinsured  company 
questioned  the  definition  of  "prevented 
planting,  notice  of."  The  conunenter 
stated  that  notice  can  be  given  by 
tolephme  but  must  be  confirmed  in 
writing  within  15  dsys.  The  conunenter 
asked  if  it  vras  the  intent  that  multipb 
notices  be  given  if  the  county  had 
multiple  final  planting  dates. 

Retponse:  Based  on  this  and  other 
comments,  the  definition  has  been 
deleted. 

Coounent:  An  insurance  service 
organization  suggested  that  the  phraae 
"in  the  actuarial  documents"  replace 
the  phrase  "in  the  Special  Provisions  or 
an  addendum  thereto"  in  the  definition 
of  "price  dection."  The  conunenter 
stated  that  the  term  creates  confusion 


because  it  refian  variously  to  the 
established  (or  preliminary)  price,  a 
market  i»ice.  or  to  the  value  resulting 
from  multipl)ring  a  percentage  ch'^sim 
by  the  insured  by  either  of  the  fint 
values  cited.  It  would  be  helpful  mther 
to  create  a  new  tenn  or  to  assure  that 
this  tnm  is  used  consistently  in  policy 
and  procedure.  Dollar  plan  crops  may 
have  an  amount  of  insurance  initf<»ad  of 
a  "(nice  percentage,"  but  does  "price 
election"  appl^  any  better? 

Responae:  Since  the  price  election  is 
an  integral  pest  of  the  contract,  the 
insured  must  receive  notification  of  the 
price  election  each  yew.  Insureds 
receive  the  Special  Provisions  each  year. 
They  do  not  receive  the  actuarial 
documente.  No  rhanga  has  been  made. 

Coounent;  An  insurance  service 
organization  stated  that  the  words 
"replace"  and  "replacing"  in  the 
definition  of  "replanting"  can  be  read  to 
mean  another  crop  is  b^ng  substituted 
for  the  originally  planted  crop. 

Response:  The  definition  makes  it 
clear  that  the  land  must  be  prepared  to 
replace  the  damaged  or  destroyed  crop. 
However.  FOC  has  clarified  that  the 
land  must  be  prepared  to  replace  the 
insured  crop. 

Comment:  A  reinsured  company 
questioned  what  the  phrase  "in  certain 
instances"  means  in  the  definition  of 
"representative  sample." 

Response:  The  phrase  is  intmded  to 
provide  the  reinsured  company  %vith  the 
discretion  to  allow  the  producer  to 
harvest  the  crop  and  oidy  leave  samples 
of  the  residue.  Certain  circumstances 
may  be  when  an  area  has  widespread 
comparable  losses.  No  change  has  been 
made. 

Comment:  A  reinsured  company 
suggested  that  the  definition  of  "state" 
be  modified  to  read,  "The  state  where 
the  crop  is  grown,  as  shown  on  your 
accepted  application." 

Response:  There  may  be  tnntanr^^  in 
which  a  crop  insured  by  written 
agreement  may  be  under  the  actuarial 
documente  of  a  county  in  a  stete  other 
than  where  it  is  grown.  In  this  case,  the 
stete  listed  on  the  accepted  application 
would  be  the  state  from  which  the 
actuarial  documente  originate.  No 
change  has  been  made. 

Comment:  A  reinsured  company 
suggested  including  lAngitogn  uj  the 
definition  of  "summary  of  coverage" 
that  acknowledges  that  other  names  also 
apply  to  this  doounent 

Rasponee:  The  definition  of 
"summary  of  coverage"  defines  the  term 
as  used  in  the  policy.  A  form  with  a 
difforent  name  would  be  considmed  a 
summary  of  covoage  so  long  as  It  meete 
the  criteria  contained  in  the  definitim. 
No  change  has  be«i  made. 


Comjnant-  Several  ccmunente  were 
received  with  regard  to  section  2(b).  A 
reinsured  company  and  an  insurance 
sorvice  organization  questioned  whether 
an  incomplete  ^iplication  must  be 
rejected,  or  whether  reinsured 
companies  can  allow  a  short  amount  of 
time  to  obtain  the  mi—ing  information. 
The  commenten  asked  about 
alternatives  for  the  applicant  and  the 
reinsured  company  if  the  salaa  doaii^ 
date  has  passed  before  the  omissioo  is 
discovered.  An  insurance  service 
organization  questioned  whether 
companies  have  the  authority  to  alter 
the  named  insured  by  deleting  any  part 
that  is  incomplete,  as  implied  in  the 
second  sentence.  The  conunenter  asked 
wdiether  this  provision  could  be  in 
procedure  ramer  than  the  policy.  L^al 
counsel  for  a  reinsured  company  asked 
if  the  next  to  the  last  sentence  in  section 
2(b)  should  indicate  that  coverage  wiU 
be  reduced  by  "that  person's  share" 
rather  than  to  "diat  person's  sharer' 
Also,  in  the  last  sentence  of  the  same 
section,  the  conunenter  asked  whether 
the  "pe*  .-on"  refusing  to  supply  a  tax 
identification  numbv  is  the  same 
person  or  a  difEarent  person  than  the 
"entity"  to  whom  insurance  will  not  be 
available. 

Responae:  The  intent  of  the  section 
2(b)  is  to  advise  the  applicant  that  all 
required  infc»mation  must  be  provided 
and  that  the  social  security  number  or 
the  emplo]rer  identification  number,  aa 
appropriate,  for  all  persons  having  a 
substantial  beneficial  interest  in  the 
insiued  crop  always  must  be  included 
on  the  application.  The  application 
must  be  r^ected  if  all  necessary 
information  is  not  provided  by  the  sales 
closing  date.  It  is  the  insured's  and 
agent's  responsibility  to  ensure  that  no 
iidbrmation  is  omitted.  Reinsured 
companies  will  delete  those  persona 
from  the  ^plication  who  refrise  to 
provide  the  necessary  information.  The 
next  to  last  sentence  in  section  2(b) 
should  indicate  that  coverage  will  be 
reduced  by  that  person's  share.  The 
sentence  has  beoi  amended 
accordingly.  The  last  sentence  has  been 
revised  to  clarify  that  if  a  person  refuses 
to  provide  identificaticm  information, 
insurance  will  not  be  availaUe  for  that 
person  and  any  entity  in  which  that 
person  has  a  substantial  bmeficial 
interest 

Conunent'  Several  conunente  were 
received  with  regard  to  section  2(e).  An 
insurance  service  organization  stetiMl 
that  the  second  sentence  is  unclear  as  to 
ite  efiiact  The  conunenter  steted  that  as 
written,  a  person  could  not  be  eligible 
imtil  all  pa3rments  are  made  in 
accordance  with  an  agreement  to  pay.  a 
fact  that  would  not  be  known  untU  the    ' 
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last  payment  is  made.  If  eligibility  is 
intended  to  be  raetOTMl  once  a  payment 
schedule  is  established,  the  phnse 
should  be  clarified.  Legal  counsel  for 
reinsured  companies  stated  that  section 
2(e)  is  illegal,  unenforceable  and  in 
conflict  with  FClC's  own  reguladons 
and  procedures.  The  commentar  also 
stated  that  unpaid  debts  slone  do  not 
create  Ineligitrility  because  the 
policyhoId«r's  name  must  be  placed  on 
an  ineligible  list  after  certain  procedural 
requirements  are  satisfied  and  that  list 
must  be  given  to  insurers  before  the 
action  is  effective.  The  commenter 
ragpssted  that  FdC  should  conform  this 
paragraph  to  section  23.  62  Fed.  Reg.  st 
43248.  which  states  that  your  insurance 
policy  will  be  canoalad  if  you  are 
detennlnad.  by  the  appropriate  Agency, 
to  be  ineligible  by  reason  of  debt.  The 
commenter  also  expressed  concern  that 
the  proposed  language  is  unclear  as  to 
which  termination  date  triggers 
delinquency,  the  one  contained  in  the 
current  year  crop  policy  or  the  one 
applicable  to  next  year's  crop.  The 
commenter  also  stated  that  the 
provision  fails  to  state  who  determines 
ineligibility  and  the  exact  date 
ineligibility  begins.  The  policy  language 
should  state  whether  ineligibility  begins 
on  the  date  the  producer  fails  to  pay  the 
premium  by  the  termination  date,  the 
date  the  reinsured  company  notifies  the 
producer  of  the  debt  and  a  meaningful 
opportunity  to  contest  the  same,  after 
the  producer  fails  to  respond  to  the 
written  notice  by  the  reinsured 
company,  the  date  the  FQC  verifies  that 
the  person  has  met  the  criteria  for 
ineligibility,  the  date  the  PCIC  mails 
notice  to  the  producer's  last  known 
address,  or  the  date  that  the  producer 
receives  notice  from  the  FCIC  of 
ineligibility.  The  commenter  also  stated 
that  the  proposed  regulation  should  set 
forth  the  standards,  if  any,  for 
reinstatement  of  producer  eligibility  and 
for  removal  of  the  producer's  name  from 
the  ineligible  tracking  system.  The 
provisions  should  clarify  whether 
ineligibility  as  a  result  of  failure  to 
timely  pay  premiums  will  result  in  the 
FQC  voiding  all  the  producer's  policies 
or  only  the  policy  for  which  the 
producer  is  delinquent  in  paying 
premiiuns.  The  provisions  should 
clearly  state  that  the  insured  is  solely 
responsible  for  any  indemnities  or 
paymantl  made  by  the  reinsured 
company  on  a  policy  voided  by  I^C 
The  provisions  sliould  state  that  FCIC 
expressly  pre-empts  all  claims  arising 
by  placement  of  the  producer's  name  on 
the  ineligible  tracking  system. 

Responaet  This  provision  was 
intended  to  sllow  a  producer  to  become 


eligible  for  iasuianoa  onoe  the  producer 
repays  the  debt,  entets  into  an 
agreement  for  repajrnwnt  and  the 
payments  sre  timely  made,  or  files  a 
petition  in  bankruptcy  to  discharge  the 
debt.  Therefore,  the  producer  who 
executes  an  agreement  for  repayment  is 
eligible  while  making  payments. 
However,  if  the  producer  fails  to  timely 
make  a  payment,  the  producer  is  again 
ineligible  and  will  not  become  eligible 
until  the  debt  is  paid  in  full  or  the 
producer  files  s  petition  to  have  the  debt 
discharged  in  bankruptcy.  The 
bankruptcy  provisions  have  also  been 
clarified.  Unpaid  debts  do  result  in 
ineligibility  in  sccordance  with  7  CFR 
§  400.459.  Section  2(e)  relates  to 
eligibility  as  described  in  §400.459  and 
also  desoibes  when  crop  insurance 
policies  are  terminated  when  unpaid 
debts  sre  overdue.  Therefore,  the 
provision  is  not  illegal,  unenforceable  or 
in  conflict  with  the  regulations  and 
procedures.  Delinquency  of  any  amount 
due  arises  on  the  termination  date  that 
the  amoimt  was  due.  This  is  the  date 
that  triggers  ineligibility.  An  example 
has  been  added  for  clarification. 
Determinations  of  ineligibility  are  made 
in  accordance  with  7  CFR  oart  400. 
subpart  U.  Policies  can  only  be 
reinstated  if  it  is  determined  that  the 
termination  was  in  error.  If  the  producer 
fails  to  repay  any  amount  owed  by  the 
termination  date,  the  policy  is 
terminated,  and  the  producer  later 
becomes  eligible,  the  producer  must 
submit  a  new  application  for  insurance. 
FCIC  believes  that  the  provisions  clearly 
indicate  that  all  policies  will  be 
terminated  in  the  event  a  debt  is 
delinquent  for  any  crop.  Each 
application  requires  the  applicant  to 
provide  information  on  prior  and 
existing  insurance.  The  reinsured 
company  has  the  capacity  to  verify 
eligibility,  which  would  result  from 
these  questions.  It  is  possible  that  under 
some  circumstances  a  replant  payment 
or  early  loss  could  be  paid  before  the 
person  is  made  ineligible  and  any 
existing  policies  voided.  For  example: 
The  producer  is  indebted  to  company  A 
but  currently  insured  with  company  B. 
Company  A  is  late  certifying  the 
producer  as  ineligible  (after  the 
termination  date  by  6  months).  In  the 
meantime,  insucance  attaches  with 
company  B  and  a  loss  is  paid.  The 
policy  will  be  voided  and  the  insured 
will  be  required  to  repay  any  amoimts 
paid  under  the  voided  contract. 

Comment:  A  reinstued  company  and 
an  insurance  service  organization 

Suestioned  if  section  2(g)  should  be 
eleted.  The  commenter  stated  that  it 
should  be  the  company's  discretion  to 


terminate  a  policy  if  no  premiiun  is 
earned  for  3  consecutive  years.  This 
provision  is  counter  to  the  concept  of 
enrolling  sll  crops  that  the  producer 
may  grow,  at  least  st  the  catastrophic 
risk  protection  level. 

Response:  PCIC  has  modified  the 
language  to  state  that  reinsured 
companies  may  terminate  policies  that 
have  not  earned  premium  for  3 
consecutive  years. 

Comment:  Comments  were  received 
with  regard  to  section  3(c).  A  reinsured 
company  suggested  that  these 
provisions  be  modified  to  facilitate 
future  streamlining  of  the  APH  prooees 
that  has  been  discussed,  specifically 
referencing  the  concept  of  optional  yield 
updating.  The  commenter  suggested  that 
the  sentences  "If  you  do  not  provide  the 
required  production  report,  we  will 
assign  8  yield  for  the  previous  crop 
year"  and  "The  yield  assigned  by  us 
will  not  be  mora  than  75  percent  of  the 
yield  used  by  us  to  determine  your 
coverage  for  the  previous  crop  year"  be 
removed  from  these  provisions  and  put 
in  the  Special  Provisions.  The 
commenter  also  stiggested  that  the  first 
sentence  be  modified  to  read,  "Your 
production  report  must  be  provided  to 
us  by  the  earlier  of  the  acreage  reporting 
date  or  45  days  after  the  cancellation 
date."  The  sentence  "Production  and 
acreage  for  the  prior  crop  year  must  be 
reported  for  each  proposed  optional  unit 
by  the  production  reporting  date" 
should  be  modified  to  allow  for  added 
land  and  use  of  another  person's  records 
until  the  acreage  reporting  date,  which 
is  allowable  under  the  Crop  Insurance 
Handbook.  An  insurance  service 
organization  suggested  clarifying  the 
provisions  to  specify  that  production 
reports  are  required  for  some  crops  but 
not  for  all  crops.  Also,  consider  if  the 
fifth  sentence  shoold  read 
"*  *  *  unless  otherwise  specified  in 
the  policy  "  instead  of by  FQC" 

Response:  There  is  nothing  in  these 
provisions  that  preclude  streamlining 
the  APH  process  and  since  the  APH 
regulations  are  separate  from  this 
policy,  reference  to  optional  yield 
updating  will  be  more  appropriately 
located  in  the  APH  regulations.  Further, 
since  the  consequences  of  not  providing 
a  production  report  is  universal  to  all 
crops  requiring  production  reports  and 
do  not  vary  by  counfy,  these  provisions 
are  more  appropriately  located  in  the 
Basic  Provisions.  Requirement  in  the 
first  sentence  that  the  producer  provide 
the  previous  year's  produf:tion  should 
not  be  removed  because  if  removed,  it 
could  cause  confusion.  However,  FCIC 
has  amended  the  first  sentence  by 
adding  the  phrase  "unless  otherwise 
stated  in  the  Special  Provisions"  to 
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allow  for  any  foture  changes.  FCIC 
never  intended  to  allow  use  of  another 
producer's  records  in  determining 
optional  units  and  it  is  only  permitted 
by  the  APH  regulations  and  die  Crop 
Insurance  Handbook  when  such  records 
are  from  another  person  who  shares  in 
the  same  acreage.  Since  the  producer 
must  also  share  in  the  acreage,  nothing 
in  the  existing  provisions  preclude  this 
practice.  The  C>op  Provisions  will 
specify  when  production  reports  are  not 
required.  Further,  in  the  fifth  sentence, 
since  the  requirement  that  the  amount 
of  production  used  to  determine  a  claim 
for  indemnify  constitutes  the 
production  report  is  contained  in  the 
APH  regulations,  the  requirement  can 
only  be  modified  by  FOQ 

Comment:  Commenters  questioned  if 
the  fifteen  days  specified  in  section  3(e) 
allowed  enough  time  between 
announcement  of  an  additional  price 
election  or  amount  of  insurance  and  the 
sales  closing  date.  A  reinsured  company 
suggested  a  minimum  of  not  less  than 
25  oays.  An  insurance  service 
organization  stated  that  the  propoited 
rule  refers  to  "maximum"  and 
"additional"  price  elections  for  what  are 
referenced  elsewhere  as  "preliminary" 
(or  "established")  and  "projected 
market"  price  elections.  It  could  cause 
confusion  to  be  able  to  have  a  price 
higher  than  the  "maximum"  price 
election.  The  commenter  suggested 
either  replacing  these  terms,  or  adding 
them  to  the  definitions  (perhaps  as  sub- 
entries  under  the  "price  election" 
definition). 

Response:  Although  reinsured 
companies  and  producers  may  not  have 
much  advance  notice,  an  expected 
market  price  will  be  published  by  the 
contract  change  date.  Since  contract 
change  dates  are  usually  months  before 
the  sales  closing  date,  this  provision 
simply  allows  FCIC  additional  time  to 
determine  the  most  accurate  expected 
market  price  to  be  used  as  the  price 
election.  Generally,  the  additional  price 
election  or  amount  of  insurance  will  be 
on  file  long  before  the  15  day  deadline. 
Therefore,  the  15  day  requirement  has 
not  been  changed  to  25  days  as 
suggested.  FCIC  has  clarified  the 

Erovision  to  eliminate  confusion 
atween  the  maximum  and  additional 
price  elections. 

Comment:  Several  comments  were 
received  with  respect  to  section  4.  A 
reinsured  company  and  an  insurance 
service  organization  stated  that  section 
4  indicates  that  policyholders  will 
receive  written  notification  of  all 
changes,  including  the  "additional  price 
elections,"  at  least  30  days  before  the 
cancellation  date,  although  according  to 
section  3(e)  those. prices  may  not  be 


available  for  another  15  days.  A 
reinsured  company  stated  that  it  is 
impossible  for  the  company  to  comply 
with  the  sentence  which  reads.  "You 
will  be  notified,  in  writing,  of  these 
changes  not  later  than  30  days  prior  to 
the  cancellation  date  for  the  insured 
crop"  because  it  includes  all  changes  in 
policy  provisions,  price  elections, 
amounts  of  insurance,  premium  rates, 
and  program  dates.  The  Special 
Provisions  are  provided  to  the  insured 
but  the  actuarial  documents  are  not  It 
is  impossible  to  notify  the  insured  of  a 
rate  change  that  will  affect  that  person 
because  this  rate  depends  on  the 
insured's  APH,  and  the  production 
reporting  date  occurs  after  the  date  of 
this  notice.  The  commenter  suggested 
th^t  the  section  be  modified  to  indicate 
that  price  elections  (including  price 
addendum  bulletins),  amounts  of 
insurance,  and  premium  rates  are 
available  at  the  agent's  office.  An 
insurance  service  oiganization  stated 
that  it  would  simplify  the  program  if 
companies  and  agents  could  include  all 
changes  in  one  piece  of  correspondence 
rather  than  several.  Legal  counsel  for  a 
reinsured  cofnpany  recommended  that 
section  4  of  the  policy  should  state  that 
all  contract  changes  are  made  piusuant 
to  the  FCIC's  rulemaking  authority  and 
are  subject  to  public  comment 

Response:  "Rie  section  has  been 
clarified  to  specify  that  insureds  may 
review  or  receive  copies  of  all  the 
documents  containing  the  rate,  price 
elections,  amounts  of  insurance,  etc. 
The  section  has  also  been  clarified  to 
state  that  the  insured  will  be  notified  in 
writing  of  any  changes  in  the  Basic 
Provisions,  Qt)p  Provisions,  Or  the 
Special  Provisions.  Introductory 
language  in  the  Basic  Provisions  clearly 
indicates  that  provisions  of  the  policy 
are  published  in  the  Federal  Registn*. 
However,  not  all  contract  changes  are 
made  by  rulemaking.  Changes  in  terms 
such  as  rates  and  price  elections  are  not 
subject  to  public  comment. 

Comment:  Legal  counsel  for  a 
reinsured  company  stated  that  his  client 
is  compelled  to  include  provisions  in  its 
policies  regarding  the  liberalization 
provisions  contained  in  section  5.  The 
commenter  stated  that  the 
liberalizations  allowed  by  these 
provisions  have  increased  the  reinsured 
company's  work  and  costs,  and  that 
inclusion  of  the  clause  does  not 
constitute,  imply,  and  should  not  be 
inferred  by  FCIC  as  a  waiver  or  other 
relinquishment  of  the  reinsured 
company's  right  under  the 
Administrative  Procedures  Act  or 
common  law. 

Response:  Inclusion  of  section  5  in 
policies  sold  by  a  reinsured  company 


does  not  waive  any  rights  of  the 
company  it  has  not  alreedy  otherwise 
wraived.  No  change  has  been  made. 

Comment:  Legal  counsel  for  a 
reinsured  company  suggested  that 
program  dates  be  reviewed  since  the 
proposed  language  in  section  6(a)(2) 
causes  the  acreage  reporting  dates  for 
some  crops  to  be  very  close  to  the 
premium  billing  date.  For  example,  in 
some  cases,  the  acreage  reporting  date 
for  forage  production  policies  will  be 
June  15  and  the  current  billing  date  ia 
Julyl. 

Response:  FCIC  will  review  the 
program  dates  as  necessary  to  determine 
whether  adjustments  are  needed. 

Comment:  An  insurance  service 
organization  commented  on  section 
6(aK3)(ii)  and  recommended  deleting 
the  phrase  "the  acreage  reporting  date 
contained  in  the  Special  Provisions 
since  this  is  included  in  the  date 
determined  according  to  6(aKl)  and  (2). 
They  questioned  whether  this  refers  to 
both  of  these  sections,  or  if  there  are  no 
fell  crops  with  a  late  planting  period. 
This  would  then  be  easier  to  follow  as, 
"*  *  *  the  acreage  reporting  date  will 
be  the  later  of  the  date  determined  in 
accordance  with  sections  6(a)((l)ft]  (2) 
or  5  days  after  the  end  of  the  late 
planting  period  for  the  insured  crop." 

Response:  The  date  contained  in  the 
Special  Provisions  for  section  6(a)(3) 
may  be  different  than  the  date  referred 
to  in  sections  6(a)(1)  and  (2).  FQC  has 
clarified  that  the  date  may  be 
determined  in  accordance  with  both 
sections  6(a)(1)  and  (2). 

Comznent:  Comments  were  received 
with  regard  to  section  6(f).  An  insurance 
service  organization  recommended 
consolidating  the  last  two  sentences  as 
follows:  "If  we  deny  liability  for  the 
unreported  units,  your  share  of  any 
production  from  the  unreported  units 
will  be  allocated,  for  loss  purposes  only, 
as  production  to  coimt  to  the  reported 
units  in  proportion  to  the  liability  on 
each  reported  unit"  This  avoids  need  to 
reference  "the  yield  for  actual 
production  history"  (which  does  not 
apply  to  all  crops)  and  "7  CFR"  (which 
is  not  provided  with  the  policy 
provisions).  Legal  counsel  for  a 
reinsured  company  stated  that  section 
6(f)  should  specifically  set  forth  that  the 
reinsured  company's  decision  to 
determine  the  insurable  crop,  acreage, 
share,  type,  and  practice,  or  to  deny 
liabilify,  is  conclusive  upon  the 
producer  and  FQC.  Alternatively,  the 
r^ulation  and  policy  language  should 
set  forth  the  standards  upon  which 
acreage,  share,  type,  and  practice  are  to 
be  determined  l^  the  reinsured 
company. 
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diaesraement  I 
willb*rasolv< 


Response:  PdC  has  consolldatsd  the 
two  sentaoces  as  racomiiMndBd. 
Provisions  in  sectioo  20  indicate  that 

on  bctuaJ  datanninations 
I  resolved  in  accordance  with  the 
rules  of  the  American  Arbitration 
Association.  Making  the  company's 
determinations  conclusive  would 
conflict  with  those  provisions. 
Standards  spplicable  to  determination 
of  InMunnca  in  these  situations  whacv 
the  insured  bils  to  file  an  acraags  lepoct 
fer  ooa  or  more  units  are  currently 
contained  in  PQC's  approved 
procedure. 

CoiTunenl:  A  reinsured  company,  legal 
counsel  for  reinsured  companies,  snd  an 
Insure  new  service  organisation 
commented  on  the  provisions  in  section 
8(g).  They  asked  whether  the  premium 
rsnaains  the  same  if  the  productioB 
guarantee  or  amount  of  insurance  on  the 
unit  is  reduced  to  an  amount  consistent 
with  the  correct  inibnnation.  The 
cmnmenters  expressed  concern  that  the 
provisions  do  not  address  the  current 
y9u,  only  subsequent  yeers.  More 
importantly,  these  must  be  sanctions  in 
tho  current  year.  The  commenters  also 
aaked  bow  and  when  do  the  insurers 
edfust  current  yeer's  coverage.  They 
state  that  there  should  be  a  cross- 
reference  to  section  27  thet  requires  the 
policyholder  to  reimburse  the 
indemnity  or  be  sub|ect  to  voidance  of 
the  contract.  The  commenters  also 
ststed  that  Isngiisgs  should  be  added  to 
emphesise  that  it  is  sssentisl  for  the 
produosr  to  provide  accurate  acreage 
information  and  that  the  insurer  is 
relying  upon  the  producer's  certification 
to  fthaeel  material  tacts  to  establish 
premium  and  liability.  The  commenters 
were  also  concerned  that  section  6(gX2) 
does  not  relate  what  action  the  insurer 
may  take  upon  discovering  the  incorrect 
information,  which  is  particularly 
important  if  it  is  discovered  while 
preparing  a  claim.  For  example,  they  aak 
what  bona  fides,  if  any.  must  an  acraaga 
meesurement  service  possess,  how  can 
a  company  test  such  a  service's 
crediMlity  and  impertiality.  and  what 
authority  does  the  client  company  have 
to  refect  a  service's  raeesurements.  The 
commenters  slso  ssked  what  acreege 
measurement  service  will  be  considered 
acceptable,  whether  reinsured 
compenies  be  sllowed  to  charge 
insureds  for  perfocming  this  swvice, 
what  documentation  is  needed,  snd 
who  makes  the  determination.  Tlia 
commenters  also  asked  whether  there  is 
sny  tolerance  for  error  and  what 
"support  your  report"  meens.  The 
commenters  state  that  procedure  is 
needed  to  ensure  that  if  business  is 
tranaCacred  and  the  receiving  company 


discovers  that  the  insured  misreported 
acreege  in  sny  prior  yeer,  that  this 
insured  is  required  to  provide  the 
documentation  specified  in  section 
6(gX2).  In  this  regard,  section  0(gX2) 
may  prompt  transfors.  The  commenters 
esk  what  is  the  reinsured  cdmpeny's 
obligation  and  liability  writhout 
pertinent  procedures  snd  state  that 
section  6(gM2)  should  state  that  the 
producer  will  be  solely  liable  for  any 
overstated  liability  remilting  from  this 
incorrect  information  or  from  fraud, 
misrepreeentstion.  or  concealment  Tlie 
regulation  should  also  make  cleer  that 
the  reinsured  compeny  is  not  liable  to 
the  PCIC  for  any  overpeyment  of 
indemnity  or  other  payments  on  a 
policy  resulting  from  incorrect  producer 
certified  information  or  producer  fraud, 
misrepresentation,  or  concealment.  Any 
liability  of  a  reinsiued  company  for 
such  acts  should  be  governed  by  the 
criteria  set  forth  in  a  previous  Manager's 
Bulletin,  which  should  be  expanded  to 
include  the  afomnentioned  situations. 
The  propoeed  regulation  states  that 
reinsured  compenies  must  verify 
information  pertaining  to  crop,  share, 
entity,  and  acreegs.  The  regnlation 
should  cleeriy  set  forth  the  sources  that 
the  reinsured  compenies  may  utillza  to 
verify  this  informstion.  eepedally  in  the 
abeence  of  information  at  tooal  FSA 
officee. 

Responae:  If  the  comet  information 
results  in  s  lo%ver  premium,  the  lowar 
premium  will  be  charged  to  the 
producer  and  liability  reduced 
commensurately.  Sanctions  are 
available  if  the  insured  misreports 
informatioii.  If  the  insured  hais 
intentionally  misrepresented  or 
concealed  any  material  foct,  the  policy 
may  be  voided  under  section  27  snd  the 
insured  may  be  disquslified  under 
section  508(n)  of  the  Act.  If  the  error  or 
omission  is  inadvertent,  no  sanctions 
are  available.  The  insured  simply 
receives  only  the  coverage  to  which  he 
is  entitled.  No  cross  reforaoce  is 
necessary  since  sections  27  and  6  are 
under  the  same  policy.  Further,  there  is 
sufficient  language  in  the  policy  to  put 
the  producer  on  notice  that  information 
must  be  accuntely  reported.  The  crop 
insurance  industry  recommends  that  the 
burden  of  certifying  acreege  report 
information  sbmild  be  placed  on  the 
insured.  PCIC  essumes  that  a  typical 
insured  will  provide  eccurata 
informetion.  Thereiore,  documentstion 
to  support  the  report  of  screage  that 
includes,  but  is  not  limited  to.  an 
acreege  measurement  service  at  the 
producer's  own  expense,  has  been 
required  only  if  the  insured  materially 
misrefiorted  screege  in  s  prior  year.  It  is 


the  reinsured  compeny's  responsibility 
to  verify  that  the  infoimetion  tised  to 
settle  a  claim  is  correct  The  insured 
selects  the  acreage  measurement  service. 
The  reinsured  company  should  use  its 
business  judgment  to  determine 
whether  the  ecreege  meesurement 
service  was  reputsble,  competent,  etc 
Since  it  is  the  insured's  resiionsibUity  to 
procure  the  acreege  meesuring  service, 
they  bear  the  cost  Documentation 
should  include  the  report  from  the 
acreege  measurement  service  stating  the 
meesured  acres.  FCIC  has  revised  the 
provision  to  refer  to  "subetantiata"  the 
reported  ecies.  The  intent  of  this 
provisicm  is  to  protect  the  integrity  of 
the  pn^am  by  increesing  the  reliability 
of  the  information  reported.  The 
reinsured  compeny  can  refect  any 
information  reported  by  the  insured  that 
is  not  accurate,  includhig  any 
information  provided  by  the  insured 
from  sn  ecreege  reporting  service.  PCIC 
has  revised  tlM  provisions  to  allow  tha,. 
reinsured  company  to  require  the 
insured  to  substantiate  screege  if  the 
insured  misreports  informstion  in  any 
crop  yeer.  Since  the  Federal  crop 
insurance  (nopam  is  operated  with 
public  funds,  FQC  csnnot  meke 

Cyments  that  are  not  authoriaad  by 
V.  Therefore,  if  there  is  an 
ovefpe3rment  of  an  indemnity  for  eny 
reason,  the  reinaured  rompany  must 
reimburse  PCIC  tqr  its  share  of  the 
overpejrment  If  the  reinsured  compeny 
fails  to  follow  approved  procedures 
with  respect  to  the  verification  of 
information,  FCIC  may  take  other 
actions  in  accordance  with  the  SRA. 
FCIC,  in  cooperation  with  reinsured 
companies,  will  identify  sources  that 
may  be  used  to  verify  acreage  and  other 
information.  However,  since  these  are 
procedural  matters  and  the  sources  may 
change,  the  sources  should  not  be 
included  in  the  policy. 

Comment:  A  reinsured  compeny 
questioned  if  the  provisions  in  section 
7(a)  were  consistent  with  the 
notification  requirements  in  the 
ineligibility  (for  debt)  procediues. 
particulariy  when  there  is  a  short  time 
between  billing  for  one  crop  yeer  and 
sales  closing  for  the  next  Ine 
commenter  stated  that  some  companies 
plan  to  8<md  a  billing  earlier  than  the 
date  specified  in  the  Special  Provisions 
to  assure  that  insureds  are  aware  of  the 
amount  due  in  time  to  meet  the 
notification  requirements  associated 
with  the  ineligible  fm  debt  procedures. 

Rmponse:  Action  7(a)  is  consistent 
with  the  provisions  in  section  2.  «idiich 
state  that  premium  is  considered 
delinquent  when  not  paid  by  the 
termination  date.  This  is  the  date  that 
triggeri  ineligibility,  not  tiie  billing  data. 
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Reiiisured  companies  will  still  be 
required  to  send  the  premium  bills  to 
the  insured  no  earlier  than  the  date 
stated  in  the  Special  Provisions.  This  is 
to  ensure  that  all  insureds  are  treated 
bdrly  and  equitri>fy.  FCIC  will  review 
the  premium  billing  dates  and  make  any 
necessary  adjustments.  The  provision 
has  also  been  revised  to  clarify  that  the 
premium  due  will  be  considered 
delinquent  if  the  premium  is  not  paid 
by  the  termination  date. 

CtMiunent;  Comments  were  received 
regarding  section  7(b).  An  insurance 
service  organization  suggested 
modifying  the  provisions  to  allow 
companies  to  make  replanting  pajrments 
to  insureds  who  may  need  that  money 
to  cover  the  inunediate  costs  of 
replanting  the  insured  crop.  Reinsured 
companies  and  an  insurance  service 
organixation  questioned  the  provision 
that  reads  "Any  delinquent  amount  may 
be  deducted  from  any  amount  owed  to 
you  by  any  United  States  Government 
egency  or  by  us." 

Aesponse:  The  Depertment  of 
Tieesiuy  has  opined  that  part  of  the 
amount  the  producer  owes  s  reinsured 
company  for  any  crop  insured  under  the 
authority  of  die  Act  that  has  been  paid 
by  the  United  States  may  be  deducted 
from  any  amount  owed  to  the  producer 
by  any  United  States  Govemmeat 
agency.  However,  dds  provision  has 
been  deleted  sinoe  it  is  redundant  with 
aections  24(b)  and  24(e).  Since  the 
replant  pejrment  is  intended  to  proviue 
funds  to  the  insured  to  replant  me  crop, 
it  will  not  be  used  to  ofEMt  other 
amounts  that  are  owed. 

Comment:  An  insurance  service 
organization  questioned  whethm 
companies  have  the  authority  to 
"assign"  a  price  election  or  an  amount 
of  insurance  as  specified  in  section  7(d). 
If  not.  the  last  phrase  is  not  necessary, 
and  the  rest  of  this  could  be 
incorporated  into  7(c). 

Response:  The  reinsured  compeny 
does  not  have  the  authority  to  "assign" 
a  price  election  or  amount  of  insurance 
wlien  such  information  is  omitted  from 
the  application.  The  producer  must 
elect  a  price  election  or  amount  of 
insurance  or  the  application  will  be 
rejected.  However,  if  in  future  yeers  the 
price  riection  or  emount  of  insurance 
changes  and  die  producer  does  not  elect 
another  price  election  or  amount  of 
insurance,  the  reinsured  company  will 
assign  the  producer  a  new  price  election 
or  amount  of  insurance  as  stated  in 
section  7(d).  No  change  has  been  made. 

Comment:  Comments  were  received 
regarding  section  8(b).  A  reinsured 
company  questioned  whether  the  intent 
of  section  8(b)(1)  was  to  deny  insurance 
on  all  units  of  a  crop  if  a  producer  did 


not  perform  acceptable  farming 
practices  on  one  unit  of  the  crop  instead 
of  rharging  an  uninsured  cause  of  loss 
on  such  unit  as  was  done  in  the  past 
An  insurance  service  organization  stated 
that  sections  8(bK4)  and  (5)  provide  the 
possibility  of  insuring  what  is  normally 
uninsurable  if  permitted  by  the  Crop 
Provisions,  Special  Provisions,  or 
written  agreement  The  commenter  was  . 
concerned  beceuse  sections  8(bKl).  (2), 
(3).  and  (6)  make  no  mention  of  possible 
exceptions,  yet  written  agreements  are 
allowed  to  insure  practices  or  t3fpes  not 
listed  in  the  actuarial  documents.  The 
commenter  suggested  that  some 
reference  is  needed  for  subsecticms  (1) 
and  (2)  as  w^.  or  these  terms  could  be 
moved  to  the  opening  phrase  (tiiough 
requests  would  be  dniied  for  volunteer 
crops  and  crops  left  for  wildlife).  An 
insuranfce  service  organization 
questioned  section  8(bK6),  which  states 
mat  a  crop  "used  for  wildlife  protection 
or  management"  is  not  insured.  They 
stated  tlut  questions  have  been  raised  in 
the  past  about  whether  all  acreege  in  a 
wildlife  preserve  is  uninsurable  or  only 
the  portion  of  the  acreage  diet  will  not 
be  harveeted.  The  commenter  aslwd,  if 
the  latter,  wdiether  the  insured  acreege 
should  have  a  different  coverage  or  rate 
since  there  is  a  higher  risk  of  wildlife 
damage. 

Response:  Section  8(b)  has  been 
reviaed  to  clarify  that  any  unit  will  be 
uninsurable  if  ^  conditions  in 
paragraphs  (1)  throu^  (6)  exist,  but  that 
such  uninsurability  will  not  affect  other 
acreege  of  the  crop.  PCIC  a^ees  that  a 
written  agreement  should  be  ellowed  for 
the  circumstances  contained  in  section 
8(bHl)  and  has  amended  that  section 
accordingly.  A  brming  practice  may  be 
acceptable,  but  a  premium  rate 
previously  was  not  estaUished  due  to 
lack  of  demand.  The  written  agreement 
will  alleviate  this  situation.  If  the  crop 
is  not  adapted  to  the  area,  it  should  not 
be  insurable  and  there  vrill  be  no 
exceptions.  Section  8(b)(6)  is  revised  to 
clarify  that  a  crop  used  solely  for 
wildlife  protection  or  management  will 
not  be  insured.  Some  crop  land  leases 
require  die  lessee  to  leave  a  specified 
number  of  acres  or  a  percent  of  the  crop 
for  wildlife.  For  leases  that  state  a 
specific  amount  of  acreage  to  be  left 
unharvested,  the  stated  acreege  is  not 
insurable.  For  leases  that  specify  that  a 
percentage  of  the  crop  must  be  left 
unharvested,  the  insured  person's  share 
will  be  reduced  by  that  percentage. 

Comment:  An  insurance  service 
organization  stated  that  section  9(a)(1) 
refers  to  "crop  provisions"  as  an 
exception,  section  9(a)(2)  refers  to 
"written  agreement"  as  an  exception, 
section  9(a)(4)  reCns  to  "crop 


provisions"  as  an  exception,  section 
9(a)(5)  refers  to  "crop  |»Dvisions  or 
Special  Provisions"  as  an  exception  and 
section  9(aX6)  refers  to  "the  policy 
provisions"  or  a  "written  agreement"  as 
exceptions.  The  commenter  stated  that 
the  exceptions  in  section  9(a)  (and 
elsewhere  in  the  policy)  might  he 
preferable  as  "policy  jnovisions"  radier 
than  switching  betvreen  "Qop 
Provisions,"  "Special  ftovistons,"  and 
"written  agreement" 

Response:  The  exceptions  are  only 
stated  in  the  specifically  referenced 
documents.  There  is  no  reason  to 
require  the  insured  to  saerch  all 
documents  for  exceptions  that  were 
previously  identified.  No  change  has 
been  made. 

Comment:  Reinsured  companies,  a 
state  commodify  group,  an  insurance 
service  oigsnization,  and  a  monber  of 
the  Cmigress  opposed  the  language  in 
secticm  g(aNl)  that  specifies  that  acreage 
will  not  be  insorabfe  if  it  has  not  been 
planted  and  harvested  within  one  of  the 
three  previous  calendar  yeen.  The 
commenters  are  concerned  that  this 
precludes  ecreege  from  being  insurable 
wdien  adverse  weMher  conditions 
prevent  planting  or  harverting.  They 
also  stated  diat  to  bar  coverage  when* 
moduoar  was  unabfe  to  pluit  and 
narvest  a  crop  or  in  inat»iw^M  h^mo  the 
prodiMxr  loat  the  crop  after  planting 
dafaets  the  purpoee  (Shaving  prevented 
planting  coveiege.  They  stated  thtf  this 
provision  would  be  impossible  to 
administer  end  that  requiring  that  the 
crop  be  both  planted  and  harvested 
within  one  calendar  year  excludes  sny 
crop  planted  in  the  fall  and  harvested 
the  following  year.  This  provision  also 
excludes  sny  perennial  crop  because 
such  crops  are  not  planted  every  yeat. 
Although  the  intent  of  this  provision 
was  to  prevent  the  coverage  of  ecies  thet 
are  outside  the  definition  of  productive 
cropland,  this  provision  will  also 
prevent  coverage  for  many  acres  that 
still  carry  the  capacity  to  grow  viable 
crops.  The  commmter  suggested  that  a 
reference  should  be  made  to  section 
9(aKl)  in  the  prevented  planting  sectitm 
to  define  acreage  eligible  for  prevented 
planting. 

Response:  FOC  has  revised  section 
9(a)(1)  to  specify  that  acreage  not 
planted  in  the  three  prior  crop  years 
because  they  were  prevented  from 
planting  or  where  a  perennial  crop  was 
previously  growm  should  be  considered 
insurable  acreage.  Additionally, 
insurable  acreege  that  had  been  planted 
in  any  of  the  three  prior  crop  yeers  and 
was  not  harvested  due  to  an  insured 
cause  of  loss  should  be  considered 
insurable.  Section  9(a)(1)  has  also  been 
amended  to  delete  the  word  "calendar" 
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to  racognlxs  crop  acraage  planted  in  the 
bll  and  harvested  the  next  calendar 
year.  Raferencing  section  9(aMl)  in 
section  17  of  this  rule  is  not  necessary 
because,  if  the  acreags  is  not  insurable, 
no  payment  can  be  made  on  such 
acraage,  including  s  pcevented  planting 
paymenL 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
questioned  the  provisions  in  section 
9(bK2).  The  reinsured  company  stated 
that  the  section  would  be  impossible  to 
administer,  although  they  did  not 
disagree  with  the  ooaoepL  The 
conunenter  questioned  how  the 
reinsured  company  would  determine  if 
oops  produced  for  food  or  flbar  had 
been  harvested  from  the  acreage  for  at 
least  fiva  consecutive  crop  ysars  after 
acreage  had  been  strip  mhied.  An 
insurance  service  organization  stated 
that  food  or  fiber  must  be  defined        > 
beyond  the  exclusion  of  cover  end 
forage  crops.  Tobacco  is  not  s  food  or  s 
fiber,  but  the  commenters  question 
whether  it  wrould  qualify  the  acreege. 
The  commenters  also  state  that  if  food 
r^ars  to  production  for  human 
consumption,  then  com  for  silage  does 
not  qualify  acreegs.  If  the  term  includes 
feed  for  animals,  the  commenters  ask 
why  forags  is  excluded.  The  conunenter 
also  asks  about  tree  crops.  The 
commenter  also  recommended  deleting 
the  word  "consecutive." 

Response:  Section  9(aK2)  has  been 
revised  to  refer  to  sgricultural 
commodities  other  than  s  cover,  hay,  or 
forage  crop  (except  for  com  silage)  that 
have  been  harvested  from  the  acreage 
for  at  least  five  crop  years  sfter  the  strip 
mined  land  was  reclaimed.  A  definition 
of  agricultural  commodify  has  also  been 
added. 

Comment:  A  reinsured  company 
suggested  adding  the  sentence  "In  the 
event  that  it  is  common  practice  to  plant 
a  crop  relying  on  water  to  be  delivered 
by  a  third  party  at  a  later  date,  only 
those  acres  for  which  sdequate  water 
may  rsasonably  be  expected  may  be 
re«»ted  as  irrigated,"  to  section  9(b). 

Response:  Section  9(b)  has  been 
revised  to  clarify  that  if  the  insured  has 
s  reasonable  expectation  of  having 
adequate  water,  the  acreege  will  qualify 
for  an  irrigated  practice.  However,  if  the 
insured  knew  or  bad  reason  to  know 
that  the  insured's  water  could  be 
reduced,  no  reesooable  expectation 
exists. 

Comment:  A  reinsured  company 
stated  that  the  phrase  "you  may  either 
report  and  insure  the  irrigated  acreage 
es  Mm-irrigated,  or  report  the  Irrigated 
aaeags  ss  not  insured"  should  be 
deleted  from  section  9(c).  They  stated 
that  aUoMring  the  irrigated  acrseps  to  i 


be  insured  in  cases  where  there  is  not 
an  irrigated  practice  sets  up  a  situation 
for  no  coverage  to  be  in  place  if  a 
disaster  occurs,  snd  raises  questions 
about  ooninsurad  crop  disaster 
assistance  program  (NAP)  coverage. 
Irrigated  acreege  in  areas  without  sn 
irrigated  practice  should  be  required  to 
be  insured;  the  insured  will  brai^t  from 
a  hitter  APH  yield. 

liesponse:  It  is  not  appropriate  to 
require  a  (woducer  to  obtain  coverags  for 
a  non-irrigated  practice,  with  its  hi^er 
premiums,  when  the  acreage  has  an 
izrigated  practice.  However,  since 


insurance  on  such  screaga ' 
available,  the  insured  wUl  not  be 
eligible  for  NAP  benefiU  on  the  irrigsted 
acreege.  No  change  has  been  msde. 

Comment:  Conunents  were  made 
regarding  section  10(b).  A  reinsured 
compeny  suggested  that  this  provision 
be  deleted  because  it  creates  problems 
with  tracking  and  confusion  over  tax 
numbers,  tax  liabilities,  etc  If  this 
provision  is  rstained.  the  commsntac 
states  that  procedure  must  be 
established.  An  insurance  service 
organization  stated  that  the  second 
sentence  of  section  10(b)  suggests  the 
company  may  not  know  that  a  landlord 
(or  tenant)  is  insuring  the  other's  share 
until  the  screage  report  is  submitted. 
The  commenter  ststed  that  if  this 
information  affects  the  insured  entity  or 
who  needs  to  be  on  the  substantial 
beneficial  interest  (SBI)  list,  the 
reinsured  company  must  determine 
whether  this  informstion  is  needed  by 
the  sales  closing  dste.  The  commenter 
was  concerned  because  no  procedure 
has  ever  been  developed  for  this 
possibilify  snd  it  is  difficult  to 
determine  what  should  be  specified  in 
the  policy  provisions  until  procedure  is 
developed  and  distributed. 

Aesponse;  POC  understands  that 
some  reinsured  companies  are  currently 
using  these  provisions  with  satisfsctoiy 
results.  FQC  has  amended  the 
provisions  to  clarify  that  insurance  of 
another  penon's  share  must  be 
indicated  on  the  application  before  it  is 
reported  on  the  acreage  report. 

Comment:  An  insurance  service 
organization  questioned  whether  it  will 
be  necessary  to  store  the  date  that  the 
insurer  accepts  the  producer's 
spplication  since  section  li(sKl)  has 
been  changed  from  "the  date  you  submit 
your  application"  to  the  "date  we 
accept,"  a  term  that  needs  clarification. 
The  commenter  questioned  what  would 
happen  if  a  loss  is  submitted  before  a 
timely  signed  and  submitted  application 
is  "accepted"  and  processed  by  the 
company. 

Response:  The  date  the  application  is 
accepted  must  be  stored  by  the 


reinsured  company  the  same  as  the  date 
of  application  was  previously  stored. 
The  provision  has  been  revised  to 
clariqr  that  the  application  is  considered 
accepted  on  the  date  that  the  insured 
submits  a  property  executed  application 
containing  all  the  informetion  required 
in  section  2.  This  change  was  made  to 
clarify  when  insurance  begins  when  an 
incomplete  application  is  received. 

Coounent:  A  reinsured  company 
suggested  sdding  the  phrase  "or 
titties  tontrolTed  by  you,"  at  the  end 
of  section  12(d)  to  clarify  that  fadluie  or 
breekdown  of  facilities  or  equipment 
coqtrolled  by  s  third  peity.  could  be 
considered  s  covered  loss. 

Respmue:  The  intent  of  this  provision 
is  to  cover  failure  of  the  irrigation  water 
supply,  not  &ilure  of  equipment  or 
bdlities,  regardless  of  who  controls 
them.  No  changs  has  been  made. 

Comment:  A  reinsursd  company 
ouestioned  why  the  phrase  "as 
determined  on  the  final  planting  date" 
was  included  in  section  13(a)  because  it 
Is  not  uncommon  for  acreege  planted 
during  the  late  planting  period  to  be 
dsmsgrrl  to  the  extent  thist  relenting  la 


Aespofue:  POC  has  revised  this 

Erovision  to  allow  this  determinetion  to 
B  made  within  the  lets  planting  period. 
Comment:  Legal  coxinsel  for  a 
reinsured  company  had  questions 
regarding  provisions  in  section  14(aX2X 
which  require  a  procfaicar  to  notify  the 
reinsured  compeny  within  72  hours  of 
the  initial  discovery  of  damage  (but  not 
later  than  IS  days  afler  the  end  of  the 
insurance  period).  The  commenter 
asked  what  the  reinsured  company's 
obligation  is  to  the  insured  if  the 
insured  gives  notice  80  hours  after  the 
initial  discovery  of  damage.  The 
commenter  asked  whether  the  reinsured 
company  would  refect  the  claim  in  this 
case  or  is  it  liable  for  liquidated 
damages  to  FOC  if  it  does  not  The 
commenter  also  stated  that  supposing 
extenuating  circumstances  exist,  e.g.,  a 
death  in  the  insured's  hmily,  whether 
the  reinsured  company  has  discretion  in 
light  of  the  proposed  SRA.  The 
commenter  recommended  that  the 
policy  give  the  reinsured  company  some 
discretion  to  accept  or  reject  a  notice  of 
loss  based  on  the  acts  of  each  case  and 
the  sbilify  of  the  company  to  appraise 
the  loss  in  the  context  of  those  &cts. 
That  is  the  test  a  court  would  apply  and 
the  FOC  should  not  have  a  diffinent 
standard.  Also,  the  policy  should 
specifically  permit  reinsured  companies 
to  delay  an  indemnity  payment  to  any 
iiuured  who  is  under  investigation  by 
the  Inspector  General  or  the  Department 
of  Justice  involving  wrongful  claims  for 
indemnities. 
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Response:  These  notice  provisions  are 
intended  to  protect  the  integrity  of  the 
program  by  ensuring  that  the  reinsured 
company  received  notice  in  sufficient 
time  to  accurately  adjust  the  loss.  The 
provision  is  revised  to  provide  the 
reinsured  companies  with  the  authorify 
to  accept  a  delayed  notice  of  loss  as  long 
as  their  ability  to  adjust  the  loss  has  not 
been  adversely  affected.  FQC  approved 
procedure  allows  acceptance  of  delayed 
notices  provided  the  delay  does  not 
prevent  the  insurer  from  properly 
adjusting  the  clsim.  Therefore,  the 
reinsured  company  does  have  the 
discretion  to  accept  or  reject  a  notice  as 
requested  in  the  comment  and  no  policy 
change  is  necessary.  There  is  no 
authorify  to  delay  the  payment  of  a 
-  claim  simply  beonise  the  insured  is 
under  Investigation. 

CcMnment:  A  reinsured  company 
stated  that  the  word  "settlement"  in 
section  14(aX4)  should  be  defined. 

Response:  The  word  "settiement"  is 
self-explanatory.  No  change  has  been 
made. 

Commait:  An  insurance  service 
organization  commented  on  section 
14(bX4)  that  the  last  sentence  should 
apply  to  sections  14(b)(1)  through  (4),  as 
In  the  current  Basic  Provisions. 

Response:  The  smitence  applies  to 
sections  14(b)(l)-(4)  and  FQC  has 
revised  the  sentence  accordingly. 

Comment:  Comments  were  received 
regarding  section  14(c).  One  reinsured 
company  suggested  adding  die  phrase 
"for  all  units  of  the  insured  crop"  after 
"insurance  period."  Another  reinsured 
company  questioned  if  the  intent  was  to 
require  that  the  proof  of  loss  be 
completed  within  60  days  afiar  the  end 
of  the  insurance  period.     ^    -  J^ 

Response:  Since  insurance  is 
provided  on  a  unit  basis,  claim 
settiement  should  be  administered  on 
that  same  basis.  Addition  of  the 
suggested  language  could  result  in 
delajred  payments  for  units  with  early 
season  losses.  FOC  considers  the  claim 
for  indenmify  to  be  synonymous  with 
the  proof  of  loss  and  requires  that  it  be 
submitted  %vithin  60  days  after  the  end 
of  the  insurance  period.  No  change  has 
been  made. 

Cbounent:  An  insurance  service 
organization  commented  on  section 
14(f)  and  stated  that  since  the  only  other 
reference  to  notice  within  72  hours  is  in 
section  14(a)(2),  FQC  should  consider 
combining  the  provisions  by  adding  the 
phrase  "notice  may  be  made  by 
telephone  or  in  person  to  your  crop 
insurance  agent,  but  must  be  confirmed 
in  writing  within  15  days"  at  the  end  of 
section  14(aK2).  If  (f)  remains  separate, 
the  conmienter  questioned  whether  it 


should  refer  to  "this  pan^rq>h"  or  "this 
section." 

Response:  Since  the  provistons  in 
section  14(f)  are  applicable  to  the 
notices  required  in  sections  14(aX2)  and 
14(b).  it  has  not  been  combined  widi 
section  14(aH2).  FQC  has  revised 
section  14(f)  to  refer  to  the  "section" 
rather  than  the  "|>aragraph." 

Comment:  An  msurance  service 
organization  questioned  if  section  14(d) 
of  "Our  Duties"  should  be  modified 
since  future  procedures  may  be  based 
on  FOC's  standards  rather  than 
"established  or  approved"  by  FQC 

Response:  Unoer  the  1908  SRA. 
reinsured  companies  must  use  FQC's 
loss  adjustment  procedures.  In  the 
future,  FQC  will  always  require  that  all 
procedures  be  approved  by  FQC  before 
used.  No  change  has  been  made. 

Coanment:  Some  reinsured  companies 
and  an  insurance  service  organization 
suggested  deleting  the  refsrence  to  Form 
FQ-78  in  section  15(c).  A  company  also 
suggested  deleting  the  refiarence  to  "a 
form  approved  by  the  Federal  Crop 
Insurance  Corporation"  and  addii^  a 
provision  that  stetes  how  appraisals  will 
be  made  if  hail  and  fire  are  excluded  as 
insured  causes  of  loss. 

Response:  FQC  determined  the 
procedures  to  be  used  to  condiict  such 
appraisals  and  included  them  in  Form 
FQ-78.  If  FCSSmnnts  to  make  changes 
in  the  procedures,  it  can  revise  the  form. 
No  changehu  been  made. 

Comment:  A  reinsured  company  and 
an  insiirance  service  organization 
commented  regarding  the  provisions  in 
sectton  16(b).  The  reinsured  company 
questioned  if  acreage  is  insurable  when 
planted  after  the  late  planting  period  tat 
any  reeson,  except  for  an  insurable 
cause  of  prevented  planting.  The 
insurance  service  organizatton  steted 
that  the  last  sentence  which  states. 
"Such  acreage  must  have  been 
prevented  from  being  planted  by  an 
insurable  cause  occurring  within  the 
insurance  period  for  prevented  planting 
coverage"  is  confusing  since  the  acreage 
was  planted,  but  too  late  for  timely  or 
late-planted  covoage.  Perhaps  this 
shoidd  say,  "•  *  •  prevented  from 
being  planted  timely  or  during  the  late 
planting  period  *  *  *" 

Response:  Acreage  planted  after  the 
final  planting  date  or  the  late  planting 
period,  if  applicable,  is  not  insurable 
unless  the  acreage  was  prevented  from 
being  planted  or  it  was  practical  to 
replant  FQC  has  amended  section  16(b) 
to  clarify  that  planting  on  such  acreage 
must  have  been  prevented  by  the  final 
planting  date  or  during  the  late  planting 
period  by  an  insurable  cause  occurring 
within  the  insurance  period  for 
prevented  planting  coverage. 


Comnient.-  Comments  were  received 
regarding  section  17(aM2).  An  insurance 
agent  opposed  the  72  hour  mandatory 
notice  of  loss  requirement  after  the  final 
planting  date  if  the  producer  is 
prevented  from  planting  by  such  dale. 
The  commenter  steted  that  if  the 
substitute  crop  option  is  eliminated,  din 
provision  is  not  necessary  and  it  is  a 
cumbersome  rule  that  will  necessitete  a 
tremendous  amount  of  effort  on  the  pert 
of  the  agent  to  make  certain  that  a 
producer  does  not  miss  diis  deedline. 
The  commenter  also  steted  that  in  a  jreer 
such  as  1995  when  adverse  weather 
prevented  many  producers  over  a  large 
area  from  plantii^,  an  agent  must 
communicate  witi^  the  producers, 
explaining  the  provisions  to  them,  and 
encotuaging  them  to  continue  planting, 
rather  than  assuring  that  all  of  the 
insureds  give  notice  within  72  hours. 
The  commenter  claims  that  notice 
would  only  be  beneficial  in  an  aree  with 
few  prevented  planting  rlaiin»  becauae 
in  an  area  with  a  large  amount  of 
prevented  planting,  inspections 
probably  would  not  even  be  made.  The 
commenter  was  also  concerned  because 
any  time  there  is  s  specific  date,  it 
forces  the  agent  and  companies  to  have 
a  tracking  S3f8tem  to  protect  cli«its, 
which  adds  to  the  already  burdensome 
amount  of  processing  that  is  required. 
The  commenter  was  concerned  that 
having  a  prevented  planting  reporting 
date  during  a  time  span  that  may  be 
feasible  for  planting  sends  a  strong 
psychological  signal  to  producers  that 
they  have  reached  a  point  that  it  is  time 
to  stop  planting,  r^ardless  of  what  die 
conditions  are  in  the  field.  The 
commenter  also  steted  that  reinsured 
'  companies  would  be  over-loaded  with 
loss  notices  that  may  or  may  not  be 
necessary,  possibly  becoming  expensive 
and  biudeasome  for  a  company:  and 
that  this  would  be  a  new  regrilation  for 
1998  that  is  not  necessary.  Legal  counsel 
for  a  reinsured  company  and  the  a^nt 
questioned  what  the  ramifications 
Would  be  if  an  insured  notified  the 
reinsured  company  more  than  72  hours 
after  the  final  planting  date.  A  state 
commodify  group  steted  that  the^72 
hour  proposal  will  cause  hardships  on 
producers.  Many  producers  plant  10  to 
15  different  crops,  with  varying  final 
planting  dates.  During  the  planting 
season,  producers  who  plant  a  variety  of 
crops  are  simply  too  busy  to  contact 
their  reinsured  company.  The 
commenter  suggestcnl  changing  the  72 
hours  to  two  weeks.  A  reinsured 
company  stated  that  it  trusted  that  such 
notice  would  not  be  considered  the 
same  as  a  "notice  of  loss,"  requiring  a 
visit  by  an  adjuster,  especially  if  the 
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land  was  located  in  an  area  where 
kno%im  pravmtad  planting  condidon* 
exiat  and.  If  the  aaeage  repoit  did  not 
iaciuda  pravanted  planting,  the  eerlier 
notice  would  be  void.  Anodwr 
reinsured  company  stated  that  the  iaaue 
of  the  number  of  reouired  notices 
should  be  addreeaea.  An  insurance 
service  organization  rarom  mended 
'•***'^'*8  ^*  1°**  notice  fei|vinnant  to 
72  hours  after  the  leteet  finel  planting 
date  on  the  policy. 
*  Aetponae:  The  72  hour  notice 
requirement  could  beconte  burdeoaome 
and  cauae  hardshipa  on  producers. 
Therefbre.  the  provision  has  been 
deleted. 

Cominent:  Comments  were  received 
regardiiag  section  17(b).  A  reinsured 
company  and  an  Insurance  service 
organization  stated  that,  if 
circumstances  were  {svorable,  increased 
coverage  on  unplanted  acreage  could 
allow  a  profit  beceuse  the  oiuy  expenses 
may  be  the  RxedcoetofowiMnhipor 
rent.  Input  expenses  other  than  those 
would  not  be  neceesary.  Therefore,  with 
65  or  70  percent  prevented  planting 
covange,  it  may  become  more 
economlcel  for  the  producer  to  leeve 
land  idle  rather  than  inciir  the  expense 
of  attempting  to  plant  A  reinsured 
company,  national  commodity  group, 
and  nrm  organizations  supported  the  10 
percentage  point  increase  in  the  level  of 
prevented  planting  coverage.  The 
commenters  supported  the  concept  that 
prevented  planting  levels  should  be 
crop  specific  and  should  closely  reflect 
a  percentage  of  the  pre-plant  production 
inputs  to  total  costs  for  eech  crop.  One 
of  the  (arm  organizatians  stated  that 
differentiation  by  crop  is  important  but 
that  the  prooram's  overall  complexity 
should  also  be  considered.  An  insurance 
agent,  national  commodity  group, 
reinsured  company,  farm  organizations, 
and  a  state  commodity  group 
commended  FCIC  for  noaking  highar 
levels  of  coverage  available  for 
prevented  planting  if  producers  choose 
to  elect  them.  The  commenters  steted 
thet  optionel  roverege  levels  allow 
producers  to  tailor  their  risk 
management  programs  to  Individual 
financial  realities.  The  national 
commodity  group  stated  that  coverage  at 
the  60  percent  level  with  an  option  to 
increese  the  coverage  to  6S-70  percent 
should  be  adequate,  provided  prevented 
planting  loaees  aie  Indemnified  for  each 
acre  that  is  not  planted  (once  the 
threahold  of  20  acres  or  20  percent  of 
the  insurable  crop  acreege  in  the  unit  is 
met).  The  current  adjustment  procedure 
(teiMled  to  penalise  Moducers  who 
iplanted  a  portion  oi  a  unit  to  the 
'intended  crop.  A  stete  commodity  group 
Ittiged  an  increase  in  the  maximum 


available  prevented  planting  coverage 
level  to  75  percent,  particularly  if  the 
substitute  crop  provision  is  eliminated. 
An  insurance  agent,  national 
commodity  group,  state  commodity 
group,  and  regional  commodity  group 
were  appoeed  to  the  lower  prevented 
planting  coeeiafB  available  for  cotton. 
An  insurance  agent  and  national 
commodity  group  expressed  a  concern 
that,  in  certain  market  conditions,  the 
prodiAEar  may  shift  prevented  planting 
from  cotton  to  com  or  so3rbeans  due  to 
the  poesibility  of  a  higher  pejrment  for 

Ersvented  planting  and  significantly 
nver  premium  for  com  and  soybeans. 
A  f»**f9T^'  commodity  group  ststed  that 
the  percent  of  variable  coat  borne  by 
cotton  producers  in  planting  a  crop  is 
not  unlike  the  percent  of  variable  cost 
home  by  com  producers  to  plant  a  crop 
in  the  same  states  especially  whm  seed 
company  technology  fees  and  Boll 
Weevil  Eradication  Assessments  are 
taken  into  account.  The  commenter 
further  stated  that  PCIC  relied  only  on 
USDA  regional  coat  data,  not  county 
data.  The  commenter  alao  stated  that 
any  Justification  for  this  discriminatoiy 
treatment  tiiat  is  based  upon  a  "coat  of 
production"  rationale  is  out  of  place 
under  this  program  becauae  crop 
insurance  coverage  is  based  on  actual 
production  history  and  price  election, 
not  cost  of  production.  On  several 
occasions,  the  commenters  have 
chelleogsd  FCIC7s  claim  that  cotton's 
coat  of  prodnctkm  is  highest  for  post* 
planting  activities.  A  nstionsJ 
commodity  group  snd  state  commodity 
group  stated  thet  cotton  producers 
deeacre  equitable  prevented  planting 
cooeiege  without  any  rate  Increeee  since 
'  the  ratio  of  cotton's  insurance 
indamnitiee  to  its  fixed  and  variable 
costs  are  fsr  below  thoae  of  other  crope. 
The  commenten  stated  that  this 
disparity  is  even  more  glaring  whan 
indemnities'  net  of  premium  as  a 
percent  of  variable  cost  or  ss  a  peroaot 
of  s  fixsd  cost  are  considered.  A  state 
commodity  group  stated  that  a  rolling 
avoage  of  a  producer's  normal  crop 
roCatkn  should  be  used  to  determine 
loeeee.  The  previous  year's  total  crop 
indemnity  divided  by  prevented 

Elanting  acres  at  this  yeer's  pricea  could 
B  used  to  deCermiae  an  avetege.  An 
insuranoe  ssrvice  orgenizetkm  steted 
that  although  offering  different 

Erevented  planting  coverage  levels  may 
s  more  ecttiarially  sound,  this  will 
make  proceaaing  more  complex.  The 
commenter  was  concerned  that  it  could 
also  result  in  questions  from 
policyholdera  when  the  level  of 
coverage  they  actually  have  may  differ 
from  what  they  thou^t  they  had. 


Regponse:  Numerous  issties  ara  raiaed 
by  these  comments.  In  light  of  the 
comments  regarding  the  disparity  of 
prevented  planting  coverage  between 
cotton  and  most  other  crops,  FOC  is 
making  this  rule  effective  for  the  Cotton 
Crop  Provisions  and  the  Extra  l^ng 
Staple  Cotton  Crop  Provisltms  for  the 
1908  crop  yeer  only.  FOC  vrill  solicit 
edditi(»al  comments  regarding  the 
prevented  planting  coverage  level 
percentage  for  these  crops  for  the  1099 
and  succeeding  crop  yean  in  a  future 
rule. 

Some  commenten  allege  that  the 
difisrenoes  in  coverage  will  encourage 
shifb  among  crops,  notably  from  cotton 
since  the  cx>verage  is  lower.  Baaed  on 
the  national  average  liability,  the 
average  payment  rate  for  cotton  at  45 
percent  of  the  guarantee  is  $125  per  acre 
(S0.68  average  price  election)  while  the 
payment  for  com  is  $103  per  acre  ($2.25 

f>rice  election).  Even  if  the  price  election 
or  com  wera  increased  to  $2.50  per 
bushel  the  pejrment  still  would  be  less 
than  cotton  ($115  per  acre).  Some 
commenten  state  that  the  prevented 
planting  returns  net  of  crop  insurance 
premiums  should  be  coiuidered. 
However,  based  on  additional  (buy-up) 
business  for  1996,  the  difbrence  in 
producer-paid  premium  betwraen  the 
two  crops  is  about  $9  per  acre.  ^ 

Therefore,  even  on  this  besis.  there  is  no 
merited  disperlty  in  bottom  line  dollsn 
to  the  producer  and  there  should  be  no 
impact  upon  cropping  decisions. 

Some  commenten  challenged  the 
concept  of  basing  the  prevented 
planting  indemnity  upon  costs  of 
production,  steting  that  the  Insurance 
plan  is  based  on  yield  and  market  price. 
The  intent  of  the  prevented  planting 
provisions  is  to  permit  producen  to 
recoup  some  of  their  costs  when  it  is 
impouible  for  (he  producer  to  generate 
income  from  the  instued  crop.  These 
provisions  were  never  intended  to  allow 
producen  to  make  a  profit.  To  permit 
profit  is  to  introduce  unmanageable  and 
undesirable  risks  of  fraud. 

Some  of  the  commenten  dispute  the 
use  of  regional  data  to  establish  costs  of 
production,  argtiing  insteed  that  the 
costs  should  be  developed  county  by 
county.  Such  an  approach  is  impractical 
and  unwieldy  due  to  lack  of  credible 
data  and  is  contrary  to  the  law,  which 
directs  FOC  to  seek  administrative 
efficiencies  in  its  programs  to  minimize 
burdens  upon  producen  and  reinsured 
companies. 

Comment:  Comments  were  received 
regarding  the  proposed  removal  of 
prevented  planting  coverage  when  a 
substitute  crop  is  planted.  A  national 
commodity  group  recommended  that, 
after  the  final  planting  date  for  a 
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prevented  planting  crop  has  passed, 
producen  be  allowed  to  collect  a 
prevented  planting  payment  and  then 
plant  any  crop  but  that  such  crop  not  be 
insurable.  This  would  allow  maximum 
returns  from  the  land  without  providing 
any  wiiuUsll  benefits  from  the  insurance 
program.  The  conunenter  stated  that 
most  producen  are  required  to  have  a 
crop  of  some  type  on  the  land  for 
conservation  purposes  and,  since  it  will 
not  carry  any  insurance  coverage, 
production  should  be  allowed.  Another 
national  commodity  group  and  a  state 
commodity  group  stated  that  they 
recognize  the  inherent  problems  with 
the  substitute  crop  provisions  and  that 
they  approve  the  elimination  of  the  25 
percent  coverage  when  a  substitute  crop 
is  planted,  provided  there  is  adequate 
coverage  when  acreage  is  left  unplanted. 
Farm  organizations  stated  that  it  is 
difficult  to  argue  against  elimination  of 
the  substitute  crop  provisions;  however, 
long  term  crop  rotations,  marketing 
decisions,  deUvery  commitments, 
preplant  application  of  inputs,  and 
estimated  economic  returns  from 
competing  crops  do  enter  into  planting 
decisions.  The  Carm  organization  and  a 
reinsured  company  stated  that  weather 
induced  planting  changes  often 
represent  added  costs  to  producen  and, 
therefore,  it  may  be  appropriate  to  allow 
some  level  of  coverage  if  the  original 
crop  cannot  be  seeded.  These 
commenten  stated  that  to  reduce  the 
potential  for  abuse,  the  provisions 
should  specify  a  significant  reduction  in 
prevented  planting  benefits  (40-60 
percent)  if  an  alternative  crop  is 
ultimately  planted.  Another  farm 
organization  and  a  reinsured  company 
recommended  that  some  level  of 
coverage  be  allowed  when  a  substitute 
crop  is  planted  because  weather 
induced  planting  changes  may  represent 
a  real  cost  to  the  producer.  Often  times 
the  producer  has  prepared  the  land  for 
one  crop,  including  tiie  application  of 
fertilizer  and  herbicides  that  will  not  be 
used  by  the  new  crop,  and  this  expense 
cannot  be  recouped.  A  regional 
coimnodity  group  recommended  that 
the  provisions  be  amended  so  that  a 
producer  is  able,  at  the  very  least,  to 
forego  crop  insurance  protection  and 
plant  a  follow  up  crop  for  harvest  after 
acreage  is  prevented  from  planting.  The 
commenten  stated  that  producers  who 
miss  the  opportunity  to  plant  their  crop 
of  fint  choice  still  need  to  retain  the 
ability  to  create  income  from  their  land 
to  cover  any  fixed  costs  they  incur  such 
as  taxes,  land  payments,  equipment 
pa)rments  and  living  expenses.  They  feel 
it  is  imperative  that  producen  retain  the 
right  to  keep  their  land  productive. 


Response:  This  "substitute  crop" 
coverage  has  been  provided  for 
producen  with  coverage  greater  than 
catastrophic  risk  protection  since  the 
1995  crop  year.  During  the  three  crop 
yean  this  provision  has  been  effective, 
FQC  has  received  numerous  complaints 
from  agents,  reinsured  companies, 
commodity  groups,  and  producen, 
including  allegations  of  abuse,  difficulty 
in  establishing  "intent"  as  required 
under  those  provisions,  and  other 
problems. 

If  a  product'  is  prevented  frtim 
planting  the  "intended"  crop,  it  is  the 
producer's  choice  to  leave  the  acreage 
idle,  plant  a  cover  crop,  or  plant  another 
crop  for  harvest  Prevented  planting 
coverage  should  be  provided  only  if  the 
acreage  is  idle  or  planted  to  a  cover  crop 
not  for  harvest.  Based  on  the  numerous 
complaints  received,  the  administrative 
problems  and  hazards  associated  with 
the  substitute  crop  coverage,  and  the 
fact  that  only  one  crop  is  normally 
produced  per  acre,  per  crop  year, 
prevented  planting  coverage  should  not 
be  provided  when  the  producer  chooses 
to  plant  another  crop  on  the  acreage  for 
harvest.  No  change  has  been  made. 

Comment:  Comments  were  received 
regarding  section  17(d).  A  national 
commodity  group  and  a  regional 
commodity  group  commended  PCIC  for 
including  drought  as  an  insurable  risk 
for  prevented  planting.  The  national 
commodity  group  further  recommended 
that  such  a  determination  be  made  on  a 
field-by-field  basis  rather  than  on  an 
area  wide  basis.  This  is  consistent  with 
the  per  acre  unit  change  proposed  for 
the  prevented  planting  determination. 
Legal  counsel  for  a  reinsured  company 
stated  that  proposed  section  17(d)(l)'s 
requirement  of  inclusion  of  the  Palmer 
Drought  Severity  Index  (Index)  as  a 
condition  precedent  to  the  receipt  of  a 
prevented  planting  payment  on  non- 
irrigated  acreage  is  arbitrary,  impractical 
and  exposes  reinsured  companies  to 
potential  litigation  or  arbitration. 
Though  the  Index  surely  measures  a 
drought's  severity,  even  those  droughts 
that  are  not  classified  as  severe  or 
extreme  may  be  sufficiently  devastating 
to  prevent  planting.  The  commenter 
stated  that  when  facing  a  drought,  a 
producer's  decision  to  invest  the 
financial  resources  necessary  to  produce 
a  viable  crop  is  based  on  economics,  not 
whether  the  Index  classifies  the  drought 
as  severe  or  extreme.  In  addition,  a 
drotight  may,  over  time,  become  severe 
or  extreme.  The  commenter  asked  what 
if,  at  the  acreage  reporting  date  a 
drought  is  not,  according  to  the  Index, 
severe  or  extreme,  but  is  later  classified 
as  such  by  the  Index.  The  commenter 
was  concerned  because  the  reinsured 


company  already  has  denied  the 
producer  a  prevented  planting  payment, 
and  the  drought's  subsequent 
appearance  on  the  Index  is  of  little 
benefit  to  the  producer.  Forced  reliance 
(HI  the  Index  causes  another  problon  if 
the  Index  is  not  available  when  the 
acreage  is  reported.  The  commenter 
questioned  whether  the  reinsured 
company  must  delay  its  determinations 
until  after  it  obtains  the  Index  and  «^iat 
liability  befalls  the  reinsured  company 
if  it  is  delayed. 

Response:  Current  as  well  as  the 
propoted  prevented  planting  provisions 
specify  that  all  prevented  planting 
causes  of  loss  must  be  general  in  the 
area.  It  is  important  to  provide  a  reliable 
source  such  as  the  Index  to  provide 
~:onsistency  when  verifying  drought  as 
an  insured  cause  of  loss  in  an  area.  FOC 
does  not  believe  that  prevented  planting 
payments  should  be  flowed  unless 
other  producen  in  the  area  were  also 
prevented  from  planting. 

Most  drought  severe  enough  to 
prevent  planting  will  be  classified  by 
the  Index  as  severe  or  extreme  by  the 
final  planting  date.  The  Index  is  readily 
available  to  interested  parties  and  is 
updated  frequently.  Therefore,  the  Index 
shoiild  be  available  to  all  reinsured 
companies  prior  to  the  acreage  reporting 
date.  FQC  expects  few  cases  in  which 
a  drought  that  develops  into  a  severe  or 
extreme  drought  after  normal  planting 
times  will  actually  prevent  planting.  To 
allow  for  exceptions  would  increase  the 
complexity  and  subjectivity  of  these 
determinations,  the  administrative 
burdens  on  reinsured  companies,  and 
the  litigative  risks  restilting  from  these 
subjective  decisions. 

Comment:  A  reinsured  company 
stated  that  in  section  17(e)  the  word 
"base"  should  be  elimiiuted  in  all 
cases. 

Response:  The  use  of  the  word  "base" 
in  section  17  can  be  confused  with  the 
term  "base  acreage"  used  by  FSA  in  the 
past.  Therefore,  FCIC  deleted  the  word 
"base"  as  suggested. 

Coiiunenf/Comments  were  received 
regarding  section  17(e)(1).  A  crop 
insurance  agent  disagreed  with  the 
provisions  in  the  proposed  rule  that 
exclude  from  eligibility  any  acreage 
prevented  from  being  planted  that  was 
planted  to  a  substitute  crop.  The 
producer  should  not  be  penalized  a 
second  time  for  not  being  able  to  plant 
a  specific  crop.  A  reinsured  company 
questioned  if  the  determination  of 
eligible  acres  in  the  chart  is  done  on  a 
county  basis.  The  commenter  also 
questioned  how  a  company  is  to  obtain 
previous  year's  records  of  prevented 
planting  acres  when  policies  are  gained 
by  transfer.  A  reinsured  company  stated 
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that  written  agraenients  vvill  ODly  be 
allowed  if  tlM  insund  has  not  produced 
any  crop  ior  which  inauiance  was 
availabra  in  any  ollha  four  most  rscant 
oop  years.  Tha  cammmtm*  indicated 
that  a  wrritten  ayeamsBt  may  be  the 
only  way  to  provide  iiiisis|i>i  in  many 
cases.  An  insurance  isrvice  orgsniiation 
questioned  whether  secdon  17(sX4). 
which  notes  that  eligible  scrsegs  may  be 
increased  to  account  for  added  land,  is 
considered  s  "written  sgreemenL"  The 
rninMnliiii  slso  sUted  that  tha 
provisions  in  the  teble  would  be  dearer 
if  reorganized.  Since  17(eMlXi)  is  the 
only  one  of  the  three  subsections  in 
which  (B)  and  (C)  difEsr.  this  table  may 
not  be  necessary.  Combine  17(eM2)  with 
1 7{»Ki  MiXC}  since  this  U  the  only 
situation  allowing  written  sgrsements 
and  combine  17(eK4)  and  (5)  with 
17(eNlXi)(B)  to  evoid  the  imptesrioB 
that  eligible  soesgs  does  not  fatdude 

land.  Add  17(eX3)  to  the  opening 
in  17(eXl)-  The  commentar 
elso  stated  that  17(eKlKiKB)  must  be 
clarified  because  the  heading  makaa  CB) 
spply  to  producers  who  have  produoad 
"any"  insurable  crop  in  any  of  the  last 
four  yeers.  but  then  limits  eligible  acm 
to  the  maximum  acres  certified  or 
reported  in  those  yesrs  for  "the  cropi.** 
The  conunenter  stated  that  s  produosr 
may  liave  produced  com  in  at  leest  one 
of  the  last  four  crop  years,  but  who 
planned  to  plant  grain  sorghum  this 
year  for  the  first  time,  would  not  hav* 
any  eligible  seres  for  grain  sorghum  and 
s  %«rritten  agreement  could  not  be 
obtained.  The  conunenter  recommended 
changing  the  beading  atwve  section 
17(eXlMiMB)  to  read,  "if  you  have 
produced  the  crop  in  any  of  tha  four 
most  recant  crop  years"  instead  of 
"*   *   *  sny  crop  for  which  insuiance 
was  available  *  *  *"  The  coaHMBlw 
also  suggested  that  the  heeding  above 
section  17(eXlXiXC)  be  changed  to 
reference  "the  crop"  insteed  of  "any 
crop  for  which  insurance  was  available" 
to  accommodate  producers  wbo  decide 
to  start  producing  a  crop  for  the  first 
time. 

Aesponee:  Section  17(eXlXiXB)  of  the 
propceed  ride  excludes  acreage  reported 
as  prevented  planting  in  s  prior  year  but 
that  was  planted  to  a  substitute  crop  so 
that  the  same  seres  do  not  qualify  two 
ciope  in  the  same  crop  jreer.  This 
provision  is  consistent  with  the  removal 
of  the  prevented  planting  substitute 
crop  coverage. 

Eligible  acres  dallaed  in  section 
17(e)(1)  are  detai milled  on  a  county 
crop  basis.  When  policies  are  gained  by 
transfer,  reinsured  companies  can 
obtain  previous  3fears'  rscords  of 
prevented  planting  acras  from  the 


insured,  the  ceding  compeny,  or  the 
POCpolicyholder  tracking  system. 

PdC  agrses  that  the  table  contained 
in  section  17(eXl)  should  be  rearranged, 
duplicate  provisions  removed  and 
combined  with  sections  17(eX2)  and  (4). 
and  has  revised  the  table  socordingly. 
PC3C  has  slso  revised  section  17(eXl)  to 
inconMcate  section  17(eX3)  for  clarity. 

Propoeed  section  17(eXlXlXC) 
(redeeigaeled  17(eXlXiXB))  hes  been 
amended  to  indicate  thet  an  intended 
eersags  report  must  be  submitted  to  the 
insurence  provider  to  provide  prevented 
planting  eligible  ecreags  only  for  a 
person  who  hes  not  in  any  of  the  four 
most  recent  crop  years  produced  any 
crop  for  which  insurance  wes  avalleble. 
Maeage  reports  are  not 
far  ottMr  producsft.  Any  new 
who  has  produced  any  crop  in 
any  of  the  4  moat  recent  crop  years  far 
which  insurance  wes  svailable  will 
qualify  for  prevented  planting  coverage 
nr  thoee  crops  end  eoes  far  which  pest 
acreage  and  production  records  are 
provided  in  accordance  with  APH 
procedures.  A  provision  to  increeee 
for  new  producers  has  been 
ttkst  is  consistent  with  the 
its  for  other  insureds. 
fn  most  instances,  the  proposed 
provisions  allow  prevented  planting 
coverage  based  on  planting  history.  If  a 
producer  has  planted  only  one  crop  in 
the  pest  four  crop  veers,  for  instance 
corn,  snd  intended  to  plant  and  insure 
grain  sorghum  in  the  current  crop  yeer, 
the  producer  would  be  eligible  for 
prevented  planting  coversge  based  on  a 
corn  produiiction  guarantee  only.  Once 
the  producer  plants  grain  sofghum,  the 
producer  «rill  be  eligible  for  prevented 
planting  coverage  besed  on  s  grain 
sonhum  producticm  guarantee. 

&mjnent:  A  reiiuured  company 
questioned  the  impact  and  acceptability 
of  intended  acreage  reports  ooooaniing 
eligible  prevented  planting  acres.  The 
conunenter  questioned  the  guidelines 
for  approval  of  written  agreements,  and 
who  has  the  suthority  to  approve  or 
disapprove  such  agssements. 

Aespo/ise:  The  provisions  have  been 
amended  so  that  the  use  of  a  written 
agreement  is  no  longer  required  lo 
establish  eligible  acreage.  Initead. 
intended  ecieege  reports  will  be  used. 
However,  the  reinsured  compeny  will 
be  required  to  verify  that  the  serene 
reported  does  not  exceed  the  number  of 
acras  of  cropland  in  the  producer's 
forming  operation  st  the  time  the 
intended  acraege  report  is  submitted. 
The  reinsured  compeny  wrill  have  the 
authority  to  accept  or  refect  any 
intended  report. 

Comment:  Comments  were  received 
regarding  section  17(aX2).  An  insurance 


service  (nganization  asked  whether 
"requests  for  written  sgreement  under 
this  section  must  be  submitted  to  us  on 
or  before  the  sales  dosing  date"  is 
intended  to  supersede  section  18(e). 
which  allows  written  agreements 
raouested  after  the  salea  dosing  date 
only  if  an  inspection  determines  no  loss 
has  occurred.  The  conunenter  asked  if 
this  provision  prohibits  consideration  <d 
a  rsquest  made  shortiy  sfler  the  sales 
dosing  date.  Legal  counsel  for  a 
reinsured  comfMny  asked  if  section 
17(eX2)  pertains  to  all  crops  or  cndy  to 
those  with  increesed  acreage.  A  crop 
insurance  sgent  stated  that  any  new 
producer  who  has  s  viable  policy  Cor  a 
crop  and  who  has  the  sbillfy  to  produce 
that  crop  should  be  eligible  for 
prevented  planting  on  all  cropland 
acres.  The  commenter  also  stated  that 
the  sales  closing  date  is  s  completely 
unreasonable  deadline  for  a  new 
producer  who  is  tr3ring  to  start  a  forming 
operation.  The  insurance  program 
should  be  as  liberal  as  is  prudent  with 
new  producers  and  allow  them  to  add 
to  their  operation  until  acreage  reporting 
time  without  penalty. 

AsspoRse:  As  indicated  in  the 
response  shove,  written  agreements  are 
no  longer  required.  Since  the  producer 
is  making  all  other  insurance  decisions 
by  the  salas  closing  date,  it  is  not 
unreasonable  to  require  the  producer  to 
specify  the  number  of  acres  that  the 
producer  intends  to  plant  by  the  sales 
dosiag  date.  New  producers  may  be 
eligible  for  prevented  planting  acreage 
on  all  crop  acreage  if  tlie  requirements 
in  section  17(eXlXiXB)  have  been  met 

Commmt:  An  insurance  service 
organization  suggested  that  the 
provision  contained  in  proposed  section 
17(eX3)  that  states,  "the  total  number  of 
acres  reouested  for  all  crops  cannot 
exceed  the  number  of  acres  of  cropland 
In  your  forming  operation  for  the  crop 
year"  be  revised  to  allow  for  double- 
cropping,  as  in  section  17(fX5). 

neaponae:  This  provision,  now 
locateid  in  section  17(eXl)  is  revised  to 
account  for  double  cropped  acreage. 

Comment:  Comments  wara  rec^ved 
regarding  section  17(eK4).  A  reinsured 
compeny  asked  if  all  land  added  by  the 
insuled  after  the  sales  closing  date  was 
ineligible  for  prevented  planting 
coverage.  An  insurance  agent  disagreed 
with  requiring  the  producer  to  provide 
documentation  on  or  before  the  sales 
dosing  date  for  newly  sdded  land 
because  a  March  IS  deadline  is  not 
realistic  and  land  changes  hands  into 
the  planting  season  for  many  legitimate 
reasons  including  retirement,  health, 
another  career,  financial  considerations, 
etc.  The  conunenter  stated  that  the  new 
producer  should  not  be  denied  coverage 
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fust  because  the  forming  operation 
changed  hands  after  Much  15.  The 
commenter  was  also  concerned  that  it  is 
difficidt  to  obtain  form  423  from  FSA  to 
determine  eligible  acres  and  whenever  a 
forming  operation  is  changed  and  the 
form  is  rec(»istituted  by  PSA,  there  can 
be  weeks  of  delay  before  the  form  is 
completed.  The  commenter  stated  that 
this  rule  again  imposes  an  unnecessary 
burden  on  agents.  It  will  force  them  to 
spend  a  great  deal  of  time  putting  a 
process  in  place  that  attempts  to  make 
certain  that  none  of  their  insureds  miss 
an  imposed  deadline.  The  commenter 
was  concerned  that  this  is  the  time  of 
3rear  that  agents  need  every  available 
minute  to  be  working  with  their  clients 
concerning  their  coverage.  Producers 
should  be  focused  on  sound  decisions 
concerning  their  risk  management,  not 
focusing  on  what  new  deadline  they 
have  to  meet  The  commenter  also 
stated  that  with  the  substitute  crop 

CDvision  eliminated,  there  is  no  need  to 
ve  any  other  deadline  in  place  other 
than  acreage  reporting.  There  is  no  date 
that  is  acceptable  and  crop  insurance 
should  not  be  in  the  business  of  trying 
to  dictate  to  producers  a  date  by  which 
all  changes  in  a  forming  operation  must 
take  place.  The  commenter  stated  that 
this  rule  directiy  conflicts  with  the  farm 
program  objectives  of  forming  for  the 
maricet  If  the  market  dictates  that  a 
producer  needs  larger  acreage  to  be 
eCfoctive.  that  should  be  allowed  by  our 
rules.  The  converse  is  also  true.  If  a 
producer  decides  to  reduce  the  size  of 
the  farm,  it  still  is  eligible  for  acres  over 
and  above  the  size  of  the  form,  under 
the  proposed  rule.  The  commenter 
stated  tliat  eligible  acres  should  be 
determined  at  planting  time  by  the  total 
cropland  acres.  The  limitation  to  the 
number  of  acres  previously  planted  to  a 
crop  is  prudent;  however,  newly  added 
land  should  be  eligible  for  prevented 
planting  up  to  the  newly  established 
cropland  acres  on  any  crop  that  the 
producer  has  insured.  This  is  a  common 
sense  approach  that  would  eliminate 
burdensome  paperwork  and  eliminate  a 
deadline  that  will  cause  jHoblems.  Legal 
coimsel  bx  s  reinsured  company  statml 
that  land  rented  or  bought  after  the  sales 
closing  date  might  be  ineligible  for 
prevented  planting  coverage  under  the 
proposed  provisions  in  section  17(e)(2) 
and  (4).  Wbile  the  acreage  reporting  date 
may  improperly  permit  insureds  to  state 
with  the  benefit  of  hindsight,  what  their 
intent  was,  the  use  of  written 
agreements  in  the  fashion  proposed  is 
not  an  adequate  solution.  The 
commenter  suggested  that  the  actual 
production  history  deadline  date  coidd 
beused. 


Response:  These  provisions,  now 
included  in  section  17(e)(l)(i).  have 
been  revised  to  allow  an  increese  in 
eligible  prevented  planting  acres 
provided  the  producer  submits  proof 
that  additional  acreage  was  purchased, 
leesed.  or  released  from  any  USDA 
program  in  time  to  plant  it  for  the 
insured  crop  jrear.  No  cause  of  loss  that 
will  or  could  prevent  planting  may  be 
evident  at  the  time  the  acreage  is 
purchased,  leesed,  or  released  from  the 
USDA  program. 

Ceuiunent'  Comments  were  received 
regarding  section  17(fXl).  A  reinsured 
company  suggested  diat  the  section  be 
modified  to  read  "•     •     •  20 
contiguous  acres..."  Hie  commenter 
suggested  changing  the  phrase 
"whichever  is  less"  to  read  "whichevw 
is  larger"  and  also  suggested  that  the 
term  "insurable  crop  acreage  in  the 
unit"  be  defined.  Another  reinsured 
company  questioned  if  20  acres  or  20 
perooit  was  the  correct  aaeege 
limitation  for  the  unit  The  commenter 
recommended  a  minimnin  figure  be 
establiriied  for  the  entire  farming 
operation  besed  on  cropland  acres. 
Legal  counsel  for  a  reinsured  company 
recommended  that  section  17  be 
amended  to  exclude  prevented  planting 
pa3rments  when  the  producer  is 
prevented  from  planting  a  small  number 
of  acres.  For  example,  if  a  producer  is 
prevented  from  planting  five  acres  on  a 
100  acre  farm,  the  producer  should  not 
be  entitied  to  a  prevented  planting 
payment  for  the  five  acres.  The 
commenter  stated  that  failure  to 
incorporate  such  a  change  will  increase 
indemnity  pajrments  and  overall 
administrative  costs  of  the  program. 
Another  legal  counsel  for  a  reinsured 
company  indicated  that  the  phrase 
"within  a  field"  contained  in  section 
17(fXl)  is  not  defined  or  used  elsewhere 
in  the  section. 

Response:  Provisions  are  necessaiy  to 
avoid  prevented  planting  claims  whax 
only  a  small  number  of  acres  are 
prevented  from  being  planted.  PCIC  has 
amended  section  17(fHl)  to  require  that 
at  least  one  contiguous  block  of  land 
equal  to  20  contiguous  acres  or  a 
contiguous  area  constituting  20  percent 
of  the  insurable  crop  acreage  in  the  unit, 
whichever  is  less,  bie  prevented  from 
being  planted  in  order  to  qualify  for  a 
prevented  planting  payment  This 
change  will  reduce  prevented  planting 
payments  for  pot-holes  and  otitor  small 
portions  of  fields  that  are  wet  in  most 
years  although  planting  occasionally 
may  be  possible.  The  phrase  "whichever 
is  less"  is  appropriate.  There  is  no 
reason  to  define  the  phrase  "instuable 
crop  acreage  in  the  unit"  since  units. 


insured  crop,  and  insured  acreage  are 
defined  elsewhere  in  the  policy. 

Once  the  minimnw^  acreege  threshold 
has  been  met.  all  acres  shoiud  be 
indemnified.  A  minimiiin  figure  should 
not  be  established  for  the  entire  forming 
operation  based  on  cropland  acras 
because  in  very  large  farming 
operations,  that  could  result  in  a 
substantial  numba  of  acres  ineligible 
forpoevented  planting  covecun. 

FtnC  has  defined  the  term  "^eld"  far 
clarify.  FQC  has  also  amotded  aection 
17(fHl)  to  specify  diet  aU  acreege  in  s 
field  will  be  presiuned  to  have  been 
intended  to  be  planted  to  the  same  crop 
that  is  planted  on  the  field  unless  the 
prevented  planting  acreage  constitutes 
at  least  20  acres  or  20  percent  of  the 
insurable  acreage  in  tius  field  and  the 
producer  can  prove  that  both  crops  were 
previously  planted  in  the  same  fiiald  In 
the  same  crop  year. 

Comment:  A  reinsured  company 
questioned  if  the  phrase  "in  which  the 
insured  crop  was  grown  on  the  acreage" 
in  section  17(fX4)  allows  rotation  of 
double-cropping  so  that  the  acreage 
need  not  be  double-cropped  eech  of  the 
last  four  years  to  be  eligiDle  for 
prevented  planting 

Response:  The  double-cropped 
acreage  would  qualify  for  prevented 
planting  as  long  as  the  insured  crop  was 
double-cropped  in  each  of  the  last  four 
)rear8  that  it  vna  grown. 

Comment:  Legal  counsel  for  a 
reinsured  company  stated  that  die  terms 
of  PCIC's  proposed  coverage  for 
prevented  planting  are  inherentiy 
inconsistent  On  ^  one  hand,  FOC  is 
eliminating  its  substitute  crop 
provisions,  while  on  the  other  hand  the 
FOC  would  require  written  agreements 
to  be  submitted  by  sales  dosing  dates  on 
bese  eligible  acres  on  which  the  insured 
has  not  produced  any  crop  for  which 
insurance  was  available  in  any  of  the 
four  most  recent  crop  years,  litis 
requirement  efifoctively  forecloses 
producos,  particularly  those  in  the 
northern  plains  states,  from  responding 
to  market  signals.  Similarly,  section 
17(e)(3),  which  indicates  the  numbw  of 
acres  requested  cannot  exceed  the 
amount  of  cropland,  conflicts  with 
section  17(f)(4),  which  appears  to  pacmit 
double  cropping. 

Response:  The  comment  misinterprets 
the  proposed  provisions.  Section 
17(e)(1)  requires  only  those  producers 
who  have  not  produced  any  crop  in  any 
of  the  four  most  recent  years  fitr  which 
insurance  was  available  to  establish 
eligible  acres  in  writing.  In  all  other 
instances,  either  the  number  of 
contracted  acres  (for  contracted  crops) 
or  the  greatest  number  of  acres  of  the 
insured  crop  planted  or  insured  in  any 
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of  Uw  four  most  recent  years  •acres  ss 
the  basis  to  detsnniiM  eligible  pievenfesd 
planting  acres.  No  provision  contained 
in  this  rule  restricts  s  producer  from 
responding  to  msrkst  signals  and 
planting,  or  sttempting  to  plant,  any 
amount  of  any  crop  he  or  she  desires. 
However,  in  most  instances,  prevanted 
planting  compensetion  will  be  besed  on 
the  number  of  acres  of  an  Insured  crop 
that  wss  planted  in  the  pest.  As  stated 
above.  PCIC  has  revised  the  provisions 
of  section  17(eK3)  (now  in  section 
17(eXl))  to  account  for  double-cropped 


Gaounent*  Comments  were  received 
regarding  section  17(fXS).  A  reinsured 
company  questioned  how  s  company 
would  Ijiow  if  any  crop  from  which  s 
benefit  is  derived  under  any  program 
administered  by  the  USDA  is  planted 
and  Ctib.  The  conunenter  also  sugMSted 
modifying  the  sentence  from  ma3rDe 

heyed  or  erased after  the  final 

pleating  date  for  the  Insured  crop 

•  •  •"to"*  *  *  60  days  after  tlM  final 
planting  date  %at  the  Insured  crop 

*  *  *"  An  insurance  service 
onanisation  stated  that  this  section 
lerars  to  "other  than  s  cover  crop  which 
may  be  hajred  or  grazed  after  the  final 
planting  date  for  the  insured  crop."  The 
commenter  quesdaned  whether  aoreage 
that  has  s  cover  crop  that  is  reedy  to  be 
hayed  or  grazed  would  ever  qualify  for 
prevented  planting. 

AesiKMMe;  Reinsured  companies  must 
qiiesUnn  itaaureds  to  determine  if  any 
ciop  was  planted  for  the  crop  jreer  on 
the  acieegu  being  claimed  for  prevented 
planting.  Producers  should  not  be 
denied  grazing  or  haying  benefits  for  80 
deys  afiier  being  prevented  from 
planting.  In  many  instances,  cover  crops 
are  grown  until  preparation  for  planting 
oocnis  in  the  spring.  If  the  producer  was 
unable  to  remove  the  cover  crop  and 

Elant  a  crop,  such  a  cover  crop  could  be 
ayed  or  grazed  soon  after  the  final 
planting  date  and  a  prevented  planting 
payment  would  still  be  owed. 

Cojnmenl;  A  reinsured  company 
questioned  how  the  insurer  will  Imow  if 
a  cash  leese  payment  is  also  received  for 
use  of  the  seme  ecreege  in  the  same  crop 
year  as  specified  in  section  1 7(fK6), 
particularly  if  it  occurs  after  the 
prevented  planting  payment  has  already 
been  received.  > 

Raapoiue:  Reinsured  companies  must 
question  iiuureds  to  determine  if  s  cssh 
lease  peyment  is,  or  will  be,  received  for 
the  ecreege  being  claimed  for  prevented 
planting.  Any  insured  who  claims 
prevented  planting  on  acreage  they  have 
caah  leased  would  be  misrepresenting  a 
material  fact  and  could  be  subject  to 
civil  and  false  claim  penalties. 


Comment:  A  reinsured  compeny 
ststed  that  they  did  not  disagree  with 
the  concept  of  section  17(fX7)  but  thet 
it  is  inconsistent  with  fceedom  to  fsim 
and  is  unenforceable. 

Rmpoiue:  The  requiraoient  thet 
prevented  plenting  un>erage  «vill  not  be 
provided  for  any  acreage  for  which 
planting  history  or  conservation  plans 
indicate  that  the  acreage  would  have 
remained  fallow  for  crop  rotation 
purposes  is  necessary  to  protect  the 
integrity  of  the  program.  PQC  is  charged 
with  establishing  an  actviarially  sound 
insurance  program,  and  rel3ring  upon 
"intentions,"  without  evidence  to 
support  such  intentions,  is  not  sn 
appropriate  maanar  of  achieving 
actuarial  soundness.  For  example,  if  half 
the  ecreege  in  a  form  has  remained 
fallow  every  other  jreer  for  the  pest  ten 
years  to  maintein  a  summerfsllow 
rotation,  this  is  evidence  that  this  is  a 
normal  practice.  If  such  pettems  exist, 
this  provision  is  eesier  to  administu- 
than  if  the  reinsured  companies  were 
forced  to  determine  whether  the 
producer  actually  intended  to  plant  a 
crop.  Since  coveregs  for  prevented 
planting  now  begins  on  uie  previous 
crop  yeer's  sales  closing  date  for  carry- 
over policies,  producers  could  decide  to 
claim  an  intent  to  plant  acreage  where 
the  cause  occurred  months  earlio^  in 
order  to  profit  from  the  insurance 
program  when  they  never  planned  to 
plent  B  crop.  While  the  denial  of 
prevented  planting  coverage  may 
adversely  affect  some  producers  who 
genuinely  intended  to  plent  s  crop, 
given  the  inebility  to  prove  intent  to 
plant  and  in  order  to  protect  the 
integrity  of  the  program,  FCIC  must 
retain  the  provision.  No  change  has 
been  made. 

Coounenf:  Comments  were  received 
regarding  proposed  section  17(fK9) 
(redesignated  17(fHlO)).  A  reinsured 
company  stated  thet  they  did  not 
disagree  with  the  concept  of  section 
17(f)(9)  but  that  it  is  an  unenforceable 
provision.  The  commenter  asked  if 
cepital  on  hand  was  considered  proof 
that  inputs  wrere  available.  An  insurance 
service  organization  stated  that  the 
Inirden  of  proof  is  placed  on  the 
producer  to  demonstrate  "he  or  she  had 
the  inputs  available  to  plant  and 
produce  a  crop."  The  commenter  asked 
what  guidelines  have  been  developed  to 
determine  that  an  insured  has  "inputs 
avsilable  to  plant  and  produce  a  crop" 
and  wliat  evidence  will  be  considered 
ecceptable  for  the  "proof."  The 
commenter  believes  that  insteed  of 
reducing  the  costs  associated  with 
prevented  planting.  FQC  has  put  forth 
an  indefensible  proposal  that  will  only 


add  to  the  administrative  expense  of  the 
program. 

Responwe:  Since  the  prevented 
plantiag  period  could  begin  on  the  sales 
closing  date  for  the  previous  crop  yeer 
for  many  producers,  many  producers 
could  know  that  they  were  prevented 
from  planting  prior  to  the  sales  closing 
date  and  planting  period.  These 
producers  would  be  in  s  position  to 
claim  the  intent  to  plant  higher  valued 
crops  than  they  normally  pXuit  FCIC 
has  revised  the  provision  to  clazify  that 
proof  of  inputs  is  only  nacesseiy  where 
there  is  a  deviation  frtun  normal 
planting  practices.  For  example,  the 
producer  has  routed  crops  between 
com  and  sojrbeeiu  in  alternate  yeers  and 
this  was  the  year  the  rotetional  pattern 
showed  that  com  would  luinnally  be 
planted,  if  the  producer  seelu  a 
prevented  planting  payment  for  com. 
the  reinsured  compeny  does  not  have  to 
determine  whether  die  insured  had 
sufficient  inputs.  However,  if  the 
producer  seeks  a  prevented  planting 
payment  for  soybeens,  the  reinsured 
compeny  would  be  required  to 
determine  whether  the  producer  has 
sufficient  inpute.  Capital  on  hand  would 
not  be  considered  proof  of  inputs.  If  the 
producer  could  not  produce  receipts  for 
seed,  fartilizer,  herbicides,  etc.,  the  leese 
of  equipment  or  labor,  or  specific  land 
piepeietion,  it  will  be  presumed  that  the 
crop  usually  planted  by  the  producer 
was  the  crop  that  the  producer  intended 
to  plmt  While  this  provisitm  may 
preclude  s  producer  from  receiving 
benefits  for  a  crop  that  he  genuinely 
intended  to  plant,  the  producer  would 
still  be  eligible  for  s  benefit  on  the  crop 
usually  planted  and  the  need  to  protect 
program  integrity  outweighs  ito 
disadvantages.  Since  this  situation 
should  be  rare,  it  should  not  impose  an 
undue  burden  on  the  reinsured 
company. 

Cewunent;  A  reinsured  compeny 
steted  that  proposed  section  17(f)(ll) 
(redesignsted  17(f)(12))  is  contrary  to 
the  freedom  to  farm  concept  The 
commenter  also  questioned  how  the 
insurer  would  know  if  the  crop  was 
planted  in  one  of  the  last  four  years. 

Response:  Prevented  planting 
coverage  will  not  be  provided  for  any 
acreage  based  on  s  price  election, 
amount  of  insurance  or  production 
guarantee  for  a  crop  type  the  insured 
person  did  not  plant  in  one  of  the  four 
most  recent  years.  As  stated  above,  FQC 
has  a  responsibility  to  protect  the 
integrity  of  the  program.  Allowing 
producers  to  claim  prevented  planting 
payments  for  crops  for  which  there  is  no 
evidence  that  they  intended  to  plant 
would  adversely  afiiect  program 
integrity.  While  this  may  result  in  some 
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producers  not  receiving  benefito.  it 
would  be  impossible  to  maintniq 
actuarial  soundness  when  such 
exposiue  to  unnecessary  risk  exists. 
Since  most  crops  have  a  production 
guarantee  based  on  actual  production 
history,  records  are  an  int^ral 
requirement  Use  of  such  records  would 
seem  the  proper  way  to  verify  previous 
crops  produc»d.  However,  FCIC  has 
crowed  an  exception  for  new  producers 
that  qiialify  for  coverage  under  section 
17(eKlHi)(B). 

Coirunent;  Comments  were  received 
regarding  section  17(g).  A  reinsured 
company  steted  that  this  section  may 
generate  a  moral  as  well  as  a  morale 
hazard,  since  producers  may  claim 
prevented  planting  for  mar^nal  land 
never  intended  for  planting.  This  is 
contrary  to  the  intent  of  this  policy, 
which  is  to  provide  disaster  besed 
insurance  coverege,  not  acre  by  acre 
coverage.  Legal  counsel  for  a  reinsured 
company  sti^tod  that  proposed 
provisioru  allowing  a  prevented 
planting  pa3rnient  on  a  per  acre  basis 
add  iiu:ialciilable  costs  to  the  loss 
adfustment  process.  The  commenter 
steted  that  loss  adjusters  must  find  the 
acres  that  are  prevented  from  being 
planted,  measure  them,  verify  inputs 
and  calciilate  the  loss.  Also,  under  the 
proposal,  insureds  can  "buy-up"  their 
coverage  which  permits  producers  to  be 
indemnified  as  much  for  prevented 
planting  as  for  foiled  planting.  Neither 
the  Cost-Benefit  Analysis  or  the 
narrative  in  the  Federal  Regiate' 
provide  the  level  of  detail  needed  to 
permit  meaniqgfiil  comment  on  PCHZ's 
conclusion  that  higher  rates  will  not  be 
needed.  The  commenter  further  steted 
that  paying  prevented  planting  rlaima 
on  a  per  acre  besis  will  result  in 
software  problems  equal  in  magnitude 
to  the  soK»lled  "year  2000"  problem. 
Loss  records  are  kept  by  unit  and  to  pay 
claims  by  acre  will  require  a  complete 
revision  of  the  reinsured  company's  and 
FOCs  1(MS  adjustment  programs.  In  this 
regard,  those  programs  will  need  to 
deduct  from  final  rl<»im'>  paid  on  a  unit 
basis  the  amount  paid  for  prevented 
planting  on  an  acre  basis.  Accordingly, 
the  commenter  steted  that  FdC  has  no 
besis  in  foct  to  conclude,  as  it  did  in  its 
1997  Cost-Benefit  Analysis,  that  its 
proposal  will  simplify  program 
operation.  A  national,  two  stete  and  a 
regional  commodity  group  steted  that 
they  commend  FCIC's  decision  to  pay    - 
prevented  planting  acres  on  a  "per  acre" 
basis.  Another  national  conunodity 
group  steted  that  they  strongly  support 
the  change  from  computing  the 
prevented  planting  indemnification  on  a 
unit  basis  to  a  per  acre  basis  after  the 


deductible  of  the  lesser  of  20  acres  or  20 
percent  of  the  eligible  acreage  in  a  unit 
is  met  This  change  provides  the 
producer  the  opportunity  to  more 
closely  recover  his  actual  losses 
associated  with  prevented  planting  on  a 
limited  number  of  acres  within  a  unit 
without  indirectly  penalizing  him  for 
effbrte  to  plant  tbie  belance  of  a  unit  in 
a  timely,  profit  m«yimiging  foshion.  An 
insurance  service  organization  steted 
that  they  received  one  comment 
recommending  prevented  planting 
coverage  be  provided  on  a  unit  besis 
rathffl'  than  on  an  acre-by-acre  basis.  The 
commenter  steted  that  prevented 
planting  coverage  on  a  unit  basis  will 
encourage  the  insured  to  plant  the  ecres 
if  at  all  possible.  The  comment«'  asked 
why  separate  imits  for  planted  and 
prevented  planting  acres  should  be 
established  when  units  by  planting 
dates  are  not  otherwrise  aUowed. 

Response:  The  other  requirements  of 
section  17  must  also  be  met  before  a 
prevented  planting  payment  is  made.  If 
the  producer  cannot  prove  that  inputs 
wore  available  to  plant  any  acreage,  then 
no  prevented  planting  payment  will  be 
made.  If  the  producer  has  {Heviously 
planted  marginal  acreage,  any  prevented 
planting  payment  will  be  besed  on  the 
lower  3rield  for  such  acreege.  No  change 
has  been  made. 

As  noted  in  both  the  Cost-Benefit 
Analysis  and  Federal  Register  narrative, 
recent  prevented  planting  date  indicate 
that  the  net  costs  are  expected  to  be 
small  because  the  cost  and  liability 
associated  with  substitute  crops,  which 
will  be  reduced  when  that  provision  is 
eliminated.  o£EMt  the  additional  cost 
and  Uability  associated  with  adding  a 
per-acre  basis  for  payment.  Expoience 
date  for  1996  demonstrate  that  77 
percent  of  declared  prevented  planted 
acres  occurred  in  circumstances  in 
which  no  acreage  of  that  same  crop  was 
planted  within  the  unit  Similar  results 
appear  in  1995.  The  implication  is  that 
most  producen  who  are  prevented  from 
planting  have  not  been  ^le  to  plant  any 
acreage  in  the  unit  and,  theiefcnre, 
already  have  received  the  equivalent  of 
acre-by-acre  payments.  Added  outlays 
would  be  associated  with  prevented 
planted  acres  where  some  acreage  in  the 
unit  is  planted,  but  realized  production 
exceeds  the  guarantee.  In  1996,  about 
178,000  acres  fell  in  this  cat^ory, 
accounting  for  about  $5.6  million  in 
indeirmities.  Date  Cor  1996  also  indicate 
that  some  acreage  that  did  not  receive 
an  indemnity  under  the  prior  regulation 
would  receive  a  payment  under  this 
rule.  The  increased  indemnity  is 
estimated  to  be  about  S7S  million. 
These  date  cleerly  indicate  that  the 
effect  is  smalL 


Even  with  the  "buy-up"  provisions, 
prevented  planting  compensation  under 
this  rule  caimot  equal  compensation 
given  in  the  event  of  a  failed  crop  as 
steted  in  the  comment  from  the  l^al 
counsel.  The  mavimnin  coverage  oChted 
is  70  percent  of  the  guarantee  for  timely 
planted  acres.  Therefore,  the  nM»rimiim 
compensation  the  producer  could 
receive  is  70  percrait  of  the  irtdeomity 
paid  if  all  acreage  of  the  crop  had  foiled. 

Maintaining  loss  reawds  ror 
prevented  planting  payments  will  be  no 
more  complex  than  maintaining  records 
foreny  unit  It  will  not  be  necessary  to 
deduct  the  amount  of  a  prevented 
planting  paymoit  from  the  amount  of  a 
final  claim.  This  cakntfation  is  not 

required  by  this  rule.  No  change  hM 
beenmade. 

ComMnent:  An  insurance  ^ent 
reconunended  that  the  CAT  level  of 
coverage  for  prevented  planting  be 
limited  to  a  payment  besed  upon  besic 
units,  and  that  the  buy  up  coverage 
should  be  eligible  for  acre  by  acre 
payments.  Too  much  coverage  at  the 
CAT  level  encourages  the  producer  to 
"take  a  chance"  rather  than  make  an 
informed  decision  based  upon  soimd 
risk  management  prindplm.  There  is 
more  incentive  for  the  producer  with 
many  acres  to  elect  CAT  coverage, 
particularly  if  the  payment  is  naiade  on 
each  acre,  the  major  risk  is  prev«ited 
planting,  and  there  is  no  premium 
impact  The  producer  who  elects 
additional  coverage  should  receive 
additional  benefite  to  compensate  for 
the  foct  that  the  producer  no  longer  has 
substitute  crop  provisions. 

Response:  "nie  argument  presupposes 
that  the  chance  of  prevented  planting  is 
the  dominate  consideration  r^^arding 
choice  of  coverage  level.  If  this  is  the 
case,  and  producers  can  continiie  in 
business  over  the  long  term  with  the 
catastrophic  level  of  coverage,  the 
interests  of  a  majority  of  producers  in 
the  county  may  be  best  served  by  this 
choice.  No  change  has  been  made. 

Comment:  A  reinsured  company 
recommended  that  in  the  prevented 
planting  provisions,  FCIC  remove  the 
crop  specific  nature  of  the  proposal  and 
considw  only  those  acres  that  cannot  be 
planted  to  any  crop  as  eligible  for  a 
prevented  planting  payment  The 
commenter  also  suggested  that  FCK^' 
esteblish  a  non-disappearing  deductible 
as  a  percentage  of  cropland  acreage  that 
must  be  exceeded  to  qualify  for  a 
prevented  planting  pa]rment 
Additimially,  the  comment^'  suggested 
that  FOC  determine  a  per-acre  payment 
amount  based  on  average  productitxi 
costs  in  the  coimty. 

Response:  The  recommended 
changes,  which  result  in  a  totaUy 
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diCbrent  concept  for  pravonted  planting 
covanga  than  in  the  proposed  rule, 
could  not  be  accompiuhed  without  the 
benefit  of  public  comment.  FOC  hai 
reviewed  the  recommended  coverage 
and  determined  this  concept  requires 
more  study  to  determine  if  it  is 
acceptable  to  all  Intereated  parties.  No 
change  has  been  made. 

Comment:  An  ituurance  service 
organization  commented  that  crop 
insurance  Industry  representatives  had 
developed  s  total  cropland  prevented 
plantiiig  proposal  based  on  acres  not 
planted  after  the  planting  windows  for 
all  crops  had  expired.  Industry 
representatives  believed  this  proposal 
nvas  consistent  wlflk  the  intent  oi  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996  (1996  Act)  in  that 
the  coverafle  did  not  induce  crop 
specific  behavior.  The  proposal 
advanced  by  FOC  differs  materially. 
Due  to  the  short  comment  period  and 
the  complexity  of  the  subfect.  there  was 
inadequate  time  to  develop  a  full 
response,  including  actuarial  analysia 
and  total  coat  of  administration,  to 
FCKTs  proposal.  FC3C  must  provide 
companies  with  the  necessary  support 
to  defend  against  challenges  to  this 
enforcement  of  the  "intent"  and  "proof 
of  intent"  clauses,  from  the  additional 
loss  adjusting  expenses  incurred  by 
companies  in  implementing  this 
program,  and  from  compliimce  issues 
that  arise  out  of  confusion  generated  by 
this  rule.  Further,  FOC  has  consistenUy 
under-estimated  the  costs  associated 
with  its  prevented  planting  provisions. 
FOC  has  not  addrMsed  the  matter  of 
increased  costs  incurred  by  private 
companies  or  the  potential  for  private 
companiea  to  suffer  excessive 
underwriting  losses  associated  with  this 
rule.  Instead,  it  has  only  expressed  in  its 
analysis  that  because  of  the  small 
expected  average  rate  impact,  any 
changes  in  reimbursements  to  private 
companies  for  delivery  or  any 
underwriting  gains  are  also  expected  to 
be  small.  At  a  time  when  the 
administrative  subsidy  to  private 
companies  for  delivery  of  the  federal 
program  has  been  redticed  by  FOC. 
there  is  no  room  for  and  FOC  should 
not  anticipate  that  private  companiea 
will  bear  the  cost  of  this  proposal. 

Response:  FOC  revieirad  the 
instuanoe  service  organization's 
prevented  planting  proposal  prior  to 
publication  of  this  rule,  as  well  as  other 
proposals.  This  rule  incorporates  many 
elements  or  concepts  of  those  propoaala. 
The  total  cropland  concept  is  inherent 
to  this  rule  in  that  eligible  acraa  are 
defined  by  the  producer's  history.  The 
provisions  contained  in  this  rule 
simplify  program  administration  and 


wrill  reduce  administrative  costs 
compared  to  current  prevented  planting 
provisions  (e.g..  removal  of  the 
substitute  crop  coverage,  simplification 
of  determining  eligible  acreage, 
reduction  in  tne  number  of  agreements 
in  %vriUng  to  determine  eligible  acreage, 
etc.).  Therefore,  reinsured  companiea 
should  not  need  additional  reaouroas, 
nor  should  they  incur  additional  coats 
to  implement  the  overall  prevented 
planting  changes  contained  in  this  rule. 

Comment:  An  insurance  service 
organization  stated  that  the  propoaed 
rule  for  prevented  planting  is  built,  in 
part,  around  the  "intent"  of  the  fermer 
to  plant.  Industry  calls  into  question  the 
detansibility  of  determining  "intent" 
from  a  legal  and  manaaerial  standpoint 
The  commentOT  provided  data 
published  by  the  National  Agricultural 
Statistics  Services  (NASS)  showing  that 
the  differences  between  intended  and 
planted  acreage  (total  cropland)  at  the 
state-level  are  relatively  stable. 
However,  the  data  demonstrate  that 
crop-specific  differences  between 
intended  and  planted  acres  are 
magnified  within  a  state.  The 
commenter  stated  that  the  differences 
will  be  even  greater  at  the  ferm  level. 
This  indicates  the  difficulty  associated 
with  monitoring  the  prevented  planting 
proposal.  It  will  require  additional 
dollan  to  deliver  this  type  of  program 
in  order  to  maintain  the  integrity  of  the 
program. 

Response:  Without  examining  the 
intent  of  a  producer  to  plant  a  crop, 
producen  could  collect  indemnitiea 
even  when  they  did  not  intend  to  plant 
a  crop  or  claim  an  intent  to  plant  a 
higher  valued  crop  in  ordv  to  iw-ritn<w» 
their  payments.  Therefore,  intent  must 
be  examined  to  protect  the  integrity  of 
the  pro-am.  The  provisions  have  been 
revised  to  only  require  an  examination 
of  intent  when  the  producer  deviates 
from  previous  planting  practices. 
Therefore,  the  additional  costs 
aaaociated  with  the  program  should  be 
minimal.  No  change  has  been  made> 

Commmtt:  An  insurance  service 
organization  stated  that  the  crop  specific 
hature  of  the  prevented  planting 
provisions  contained  in  this  rule  are 
inconsistent  with  Freedom  to  Farm. 

Response:  The  comments  presupposes 
that  pnxlucen  select  the  crop  to  plant 
based  on  available  insurance  coverage. 
This  supposition  is  contrary  to  the 
intent  of  the  1996  Act,  which  is  to  allow 
producen  to  maximize  their  profits 
through  the  use  of  available  markets  and 

Ericas.  It  is  possible  that  producen  may 
B  denied  prevented  planting  coverage 
when  they  genuinely  intended  to  plant 
the  crop.  However,  to  protect  the 
integrity  of  the  program,  such 


provisions  are  necessary  and  reduce  the 
administrative  burdens  on  the  reinsured 
companies,  which  would  otherwise 
have  to  ascertain  the  intent  of  the 
producen.  The  rule  authorizes 
paymenta  for  prevented  planting  in  a 
sound  insurance  manner.  No  change  has 
been  made. 

Coiruiient:  An  insurance  service 
organization  stated  that  problems  will 
be  encountered  with  this  rule  because  of 
the  degree  of  the  over-lap  of  the  planting 
windows  for  the  various  crops  by  state. 
Absent  from  this  rule  is  any  discussion 
or  analysis  of  the  impact  of  final 
planting  dates  in  relation  to  the 
prevented  planting  coverage.  Final 
planting  dates  are  crucial  in 
determining  eligibility  for  prevented 
planting  benefits.  If  final  planting  dates 
are  too  early,  then  a  producer  may  be 
able  to  claim  prevented  planting 
benefits  even  though  the  producer  is 
still  able  to  plant  ««dthin  standard 
practice  for  the  crop  and  location,  lids 
will  lead  to  higher  than  expected 
delivery  expense  compared  to  the 
industry  proposal  because  more  claims 
will  be  processed. 

Response:  FOC  will  review  final 
planting  dates  and  revise  them  as 
neoeasary.  However,  to  maximize 
coverage  and  a  potential  for  revenue, 
moat  producen  will  elect  to  plant  some 
other  crop  if  land  becomes  plantable 
after  the  final  planting  date  for  one  crop, 
and  thereby  establish  100  percent  of  a 
crop  insurance  guarantee.  No  change 
has  been  made. 

Comment:  An  insurance  service 
organization  stated  that,  in  certain 
situations,  previous  land  ase  and  pm- 
plant  input  decisions  will  narrow  the 
set  of  crop  choices  and  substitution 
among  crops.  Industry  will  be  required 
to  manage  additional  information  and 
data  in  order  to  implement  the  proposed 
rule  and  maintain  program  integrity. 
Within  the  context  of  the  Paperwork 
Reduction  Act  and  program 
simplification,  requiring  companies  to 
obtain,  verify  and  retain  additional 
paperwork  and  information  from 
producen  does  not  make  sense. 

Response:  FCKD  has  revised  the 
provisions  to  narrow  the  cases  in  whidi 
reinsured  companies  must  examine 
evidence  of  inputs.  Since  the 
examination  of  inputa  was  required  in 
previous  preventeid  planting  provisions, 
this  change  will  reduce  the  burden  on 
reinsured  companies.  No  change  has 
been  made. 

Comment:  Reinsured  companies  and 
an  insurance  service  organization 
commented  on  the  provisions  of  section 
18.  They  state  that  there  are  legitimate 
reasoiu  for  written  agreements  to  be 
valid  for  more  than  one  year,  especially 
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if  no  substantive  changes  occur  from 
one  3fear  to  the  next  Limiting  wriUen 
agreements  to  one  year  only  increases 
administrative  cost,  complexity  and 
opportunity  for  misunderstanding  and 
error,  and  flies  in  the  fece  of  efforts  to 
simplify  the  program  and  reduce  its 
administrative  expense.  The  commenter 
also  stated  that  written  agreements 
should  be  effiective  for  more  than  one 
year  because  diere  is  alreedy  an 
exception  since  written  agreements  to 
establish  luiits  are  continuous  (unless 
the  fiarming  operation  changes 
significantiy).  The  commenten  also 
question  how  often  written  agreements 
are  incorporated  into  the  actuarial 
documenta  within  one  year.  Often, 
policyholdera  and  reinsured  companies 
must  duplicate  their  efforts  to  request 
reissuance  of  written  agreements 
because  this  does  not  happen.  The 
commenten  state  that  FOC's  legal 
counsel  ob|ecto  to  the  concept  of  written 
agreements,  which  purportedly  allows 
exceptions  for  those  "in  the  know," 
while  othen  may  not  be  aware  the 
poasibility  exists.  The  commenten 
aaked  whether  these  provisions  can  be 
revised  to  simplify  renewals.  The 
commenten  suggested  that  the  policy 
should  require  the  insured  to  pay  the 
cost  of  inspections  necessary  to  obtain 
a  written  agreement  because  there  are 
many  instances  where  there  is  no 
economic  reeson  or  incentive  for  a 
company  to  puraue  such  agreements. 
The  commenten  also  suggested  that 
sections  (a)  and  (e)  be  combined  since 
both  deal  with  deadlines  for  written 
agreement  requesta.  They  stated  that  the 
response  to  this  comment  in  pnat  final 
rules  has  been  that  the  sales  closing  date 
is  intended  to  be  the  deadline  with  only 
limited  exceptions.  However,  7  of  the  13 
written  agreement  types  listed  in  the 
1998  Crop  Insurance  Handbook  allow 
requests  at  acreage  reporting  time  and 
one  allows  the  request  after  acreage 
reporting.  Of  the  6  types  with  a  sales 
closing  date  deadline,  4  are  specific 
cases  of  a  practice  or  type  not  listed  in 
the  actuarial  materials,  which  is  curious 
since  the  general  type  of  unrated 
practice,  type  or  variety  can  be 
requested  at  acreage  reporting  time.  So, 
the  exceptions  seem  to  outnumbw  the 
rule.  Many  of  the  situations  calling  for 
written  agreements  do  not  become 
apparent  until  the  acreage  report  is 
received.  Therefore,  the  commenter 
again  suggests  this  provision  might  be 
less  misleading  if  the  acreage  reporting 
date  exception  noted  in  (e)  were 
incorporated  into  (a).  The  commenten 
stated  that  the  provisions  in  section  18 
that  specify  timing  and  content  of  the 
FO-2  written  agreement  should  not  be 


part  of  the  insurance  policy.  New 
insureds  would  not  have  this 
information  until  it  is  too  late  to  request 
a  written  agreement  They  state  that  this 
should  have  been  reviewed  by  the 
insurance  agent  prior  to  acceptance  of 
the  application  or  issuance  of  the  crop 
insurance  policy.  The  commenten  also 
stated  that  some  of  the  written 
agreement  provisions  need  to  be 
carefully  considered  and  compared  to 
current  procedures  and  comments  to  the 
Written  Agreement  proposed  rule  before 
the  deadlines  and  annual  status  of 
written  agreements  are  mandated  in  the 
Basic  Provisions. 

Response:  Written  agreements  are 
intended  to  rhnnga  policy  terms  or 
permit  insiuance  in  unusual  situations. 
If  such  practices  continue  yeer  to  yeer. 
they  should  be  incorporated  into  the  - 
policy  or  Special  Provisions.  It  is 
important  to  keep  non-uniform 
exceptions  to  a  mjnimum  and  to  insure 
that  the  insured  is  well  aware  of  the 
specific  terms  of  the  policy.  There  are 
no  exceptions  to  the  timing  or  duration 
of  written  agreements  except  as 
provided  in  section  18.  The  provisions 
have  been  amended  to  iiulicate  that 
written  agreements  may  be  submitted 
after  the  sales  closing  date  only  if  the 
producer  demonstrates  that  he  or  abe 
was  physically  unable  to  apply  prior  to 
the  sales  closing  date  or  in  accordance 
with  any  regulation  which  may  be 
promulgated  under  7  CFR  part  400. 
FOC  will  be  more  vigilant  in 
incorporating  changes  to  the  policy 
made  by  written  agre«nent  into  the 
actuarial  documents. 

FOC  does  not  believe  that  a  producer 
should  bear  the  cost  associated  with  any 
inspection  done  for  the  purposes  of  a 
written  agreement  Such  costa  are  a  part 
of  servicing  the  policy  and  therefore,  are 
already  compensated  by  the  expense 
reimbursement  under  the  Standard 
Reinsurance  Agreement 

Section  18  was  added  to  the  Basic 
Provisions  so  that  this  duplication  tA 
information  could  be  eliminated  from 
all  Crop  Provisions.  This  information  is 
necessary  to  provide  authority  for 
policies  to  be  altered  where  the  policy 
specifically  allows  the  use  of  a  written 
agreement. 

Comment:  Legal  counsel  for  a 
reinsured  company  stated  that  FOC's 
authorization  of  reinsured  companies  to 
use  written  agreements  to  alter  the  terms 
of  published  regtilations  is  illegal  and 
unwise.  The  commenter  stated  that 
Congress  conferred  on  the  FOC,  not  on 
dozens  of  insurance  companies,  the 
rule-making  power  to  define  the  terms 
and  conditions  for  insurance.  Congress 
did  not  confer  upon  the  FOC  the 
authority  to  delegate  its  exclusive 


rulemaking  authority  to  private 
contracton.  The  commenter  also  stated 
that  neither  the  FOC  nor  its  contracton 
may  amend  rxUes  and  regulations  in  the 
Federal  Ragialer  by  private  written 
agreement  The  comment  also  indicated 
belief  that  the  provisions  of  this  section 
are  prohibited  by  the  Office  of 
Management  and  Budget  "Policy  Letter 
on  Inherendy  Governmental 
Functions."  57  FR  45096,  45100.  f  5 
(September  30, 1992).  The  commenter 
stated  that  this  section  will  result  in 
written  agreements  being  used  as 
marketing  gambits  for  agents  and 
policyholdera  by  inviting  them  to 
compete  with  lenient  agreements  that 
will  permit  the  sale  of  insurance  by  a 
variety  of  devices  after  the  sales  closing 
date.  Finally,  the  commenter  stated  that 
section  18  is  a  trap  for  reinsured 
companies.  On  one  hand,  the  salutary 
purposes  of  the  freedom  to  ferm 
legislation  must  be  accommodated  by 
allowing  insureds  to  react  to  market 
signals.  Cte  the  other  hand,  the  timing 
of  those  signals  may  invite  moral 
hazards.  Faced  with  two  ^lutually 
exclusive  and  equally  unhappy 
alternatives,  FCK;  has  decided  to 
abdicate  responsibility.  The  ccunmenter 
states  that  section  18  gives  each  insurer 
the  choice  of  rejecting  a  wrritten 
agreement  and  declining  coverage 
(thereby  causing  potential  for  uninsured 
losses  of  the  policyholder)  or  accepting 
a  written  agreement  and  exposing  itself 
to  the  hindsight  of  FOC's  Compliance 
Division. 

Response:  FOC  has  not  delegated  ite 
ndemaldng  authority  to  the  reinsured 
companies.  In  many  cases,  reinstued 
companies  must  still  get  FCSC  approval 
before  providing  insurance  by  written 
agreement  such  as  in  cases  involving 
unrated  land.  Further,  even  if  the 
reinsured  company  has  the  authority  to 
approve  written  agreements,  criteria 
published  by  FOC  still  must  be  met 
Therefore,  reinsured  companies  do  not 
have  the  authority  to  revise  or  modify 
the  terms  of  the  policy  except  as 
provided  by  FOC.  All  reinsured 
companies  are  doing  is  applying  such 
criteria  to  their  insureds'  situation.  The 
use  of  written  agreements  should  not 
provide  any  competitive  advantage 
since  they  must  specifically  be 
authorized  in  the  policy  and  are 
available  to  all  producen  of  the  crop. 
No  change  has  been  made. 
.  Comment:  Reinsured  companies,  an 
insurance  service  organization,  and 
legal  counsel  for  a  reinsured  company 
commented  on  section  20.  The 
conunenten  questioned  whether  using 
the  rules  of  the  American  Arbitration 
Association  (AAA)  for  resolution  of 
disagreements  has  bera  satisfectory  and 
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whether  utilization  of  the  inta 
"two  appraisers,  umpire,  etc."  has  been 
considered.  Tbe  commenters  also  stated 
that  the  language  "for  FQC  policies" 
can  be  deleted  because,  affective  with 
the  1998  crop  year,  PSA  offices  are  no 
longer  delivering  crop  insurance 
policies.  Section  20(a)  states  that 
disagreements  on  any  factvial 
determination  between  the  insured  and 
tbe  company  will  be  resolved  in 
accordance  with  the  rules  of  the  AAA. 
Tbe  commenters  state  that  this  must  be 
clarified  so  that  this  only  means  tbe 
association's  rules  will  be  followed,  not 
that  its  personnel  will  be  involved  in 
tbe  arbitration  since  they  are  expensive 
and  are  not  familiar  with  crop 
Insunnca.  Section  20(b)  reac^  "No 
■wud  detannined  by  arbitration  can 
exceed  the  amoimt  of  liability 
established  or  which  should  have  been 
established  under  tbe  policy."  The 
commenters  stated  that  this  should  read 
"arbitration  or  appeal"  since  both  are 
mentioned  in  20(a).  The  commenters 
stated  that  section  20  and  section  25  are 
at  odds  with  each  other.  Under  these 
twro  sections,  arbitrators  have 
Jurisdiction  over  questions  of  {act  and 
the  courts  have  jurisdiction  over 
questions  of  law.  Macaover,  under  the 
policy,  both  can  pHBt  monetary  relief. 
Bifurcated  proceedings  are  costly  and 
unnecessary.  The  commenters  stated 
that  the  policy  should  provide  for 
mandatory,  binding  arbitration.  Such 
alternative  dispute  resolution  is 
consistent  with  public  policy.  At  most, 
legal  action  should  be  an  alternative 
route,  writh  insureds  able  to  select  one, 
but  not  both  actions. 

Response:  In  most  instonoaa, 
arbitration  by  the  rules  of  the  AAA  has 
been  a  satisfactory  and  desirable 
solution  to  policy  disputes.  FCIC  has 
not  received  any  recommendations 
providing  alteniativea.  The  provisions 
are  dear  that  only  the  rules  of  AAA  will 
be  used.  Since  the  authority  for  FCIC  to 
deliver  policies  directiy  to  insureds  still 
exista.  provisions  rafcrencing  FCIC 
policies  will  be  retained  in  case  they  are 
needed  in  the  future.  FCIC  has  revised 
section  20(b)  to  reference  "arbitration  or 
appeal."  The  provisions  clearly  state 
that  disagreement  on  any  factual 
determination  will  be  resolved  by 
arbitration.  However,  if  arbitration  does 
not  raault  in  agreement,  FCIC  believes 
the  insured  producer  should  be  able  to 
seek  resolution  through  legal  action  as 
authorized  in  section  25. 

Comment:  An  Insurance  service 
organization  quastloiied  wiMlher  section 
21(bK3)  should  specify  that  "optional 
units"  may  be  combined  rather  than  just 


Response:  Section  21(b)(3)  should 
refer  to  optional  unite  and  has  been 
amended  accordingly. 

Comment:  An  insurance  service 
organization  stated  that,  under  section 
23,  the  amount  the  reinsured  company 
is  allowed  to  retain  should  be  increased 
from  20  percent  to  40  percent  due  to  the 
increased  oosto  and  paperwork. - 

/toapoiMS;  7  CFR  §400.47  limita  the 
amount  to  20  percent  of  the  premium. 
No  change  has  been  made. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization  had 
comments  regarding  section  24.  They 
stated  that  the  phrase  "For  FOC 
Policies"  should  be  deleted  since  all 
MPQ  policies  will  be  with  reinsured 
compaaias  hepnning  in  1998.  They  also 
stated  that  dM  phnee.  "or  any  part 
thereof  after  "per  calendar  month"  in 
the  first  sentence  of  section  24(a)  under 
"Fot  Reinsured  Policies."  that  presentiy 
is  in  the  regulations  should  be  retained. 
The  commentcre  were  concerned  that 
the  second  sentence  states  "interest  mil 
start  on  the  first  day  of  the  month 
following  the  premium  billing  date"  but 
does  not  address  subsequent  months. 
The  commenters  also  suggested  that  the 
follovring  provisions  should  be 
incorporated  "For  Reinsured  Policies:" 
"Any  amount  illegally  or  erroneously 
paid  to  )rou  or  that  is  owed  to  us  but  is 
delinquent  will  be  recovered  by  us 
through  oCCset  by  deducting  it  from  any 
loan  or  payment  due  you  under  any  Act 
of  Congress  or  program  administered  by 
any  United  States  Government  Agency, 
or  by  other  collection  action.  No 
insttiaace  will  be  available  imtil  die 
dabi  la  paid  or  a  collection  plan  is 
implemented." 

Response:  The  1906  Act  still 
authorizes  FOC  to  offer  insurance 
directiy  to  insureds  iinrtw"  *•—*■'■' 
conditions.  Therefore,  tliaae  provisions 
must  remain.  FQC  agrees  that  reinsured 
companies  should  be  able  to  collect 
interest  fcr  a  portion  of  a  month  and  has 
reviosd  the  provision.  The  phrase 
"intonet  will  start  on  the  first  day  of  the 
month  fbllo«vlng  the  premium  billing 
date"  refers  to  the  date  interest  begins 
to  accrue.  The  provision  has  been 
clarified.  In  certain  circumstances,  part 
of  a  debt  owed  by  an  insured  under  a 
reinsured  policy  may  be  collected  by 
ofbet  from  payments  made  by  other 
United  States  govenunant  agencies. 
However,  such  recovery  is  limited  to  the 
amount  of  the  debt  that  was  paid  by 
FQC 

Comment:  An  insurance  service 
organization  stated  that  section  25(c)  is 
entirely  too  vague  and  may  not  be  given 
any  effect  by  a  court.  It  must  be 
rewritten  to  read  "You  may  not  recover 
compensatory  or  punitive  damagps  or 


attorney's  fees  under  this  contract.  Your 
right  to  recover  damages  of  any  kind  or 
attorneys'  fees  is  limited  or  excluded  by 
Federal  regulations." 

Response:  Section  25(c)  is  only 
intended  to  notify  the  insured  that 
Federal  Regulations  and  other  sections 
of  the  policy,  such  as  section  26(a).  may 
provide  for  limitations  or  exclusions  on 
the  recovery  of  damages,  interest,  fees  or 
costa.  Tbe  provision  is  clearly  stated 
and  has  not  been  changed. 

Comment:  An  insurance  service 
organization  stated  that  section  26(a) 
conflicta  with  section  25(c)  unless 
reMrritten  as  suggested  above. 

Response:  These  provisions  are 
complementary,  not  in  conflict 

Comment:  Commenta  were  received 
regarding  section  27(a).  A  reinsiired 
company  questioned  whether  it  is  the 
intent  of  this  provision  that  voidance 
would  occur  only  after  the  legal  system 
determined  fraud.  An  Insurance  service 
organization  stated  that  this  provision 
should  be  rewritten  to  read  "This  policy 
and  all  other  policies  reinsured  by  the 
USOA  shall  be  void  in  the  event  you 
have  concealed  the  fact  that  you  are 
ineligible  to  receive  benefits  under  tbe 
Act,  or  if  you  are  in  fact  ineligible  (or 
action  is  pending  which  would  make 
3rou  ineligible),  even  if  you  are  not 
aware  of  it  at  the  time  this  policy  is 
written.  This  policy  may  also  be 
voidable,  in  our  sole  discretion,  if  you 
or  anyone  assisting  you  has 
intentionally  conomled  or 
misrepresented  any  material  fact 
relating  to  this  or  any  other  policy 
reinsured  by  USD  A."  The  commenters 
state  that  the  Standard  Reinsurance 
Agreement  voids  any  policy  with 
ineligible  persons  from  the  time  of 
ineligibility.  Concealment  makes  no 
difference.  It  is  unfair  to  hold  the 
companies  to  liability  under  a  policy 
when  FOC  controls  eligibility 
determinations  and  wilTnot  stand 
behind  the  companies.  The  commenten 
also  state  that  the  last  sentence  should 
read  "voidable"  and  not  "void,"  since, 
in  most  cases,  a  company  cannot  be 
placed  at  risk  in  determining  whether 
someone  should  be  banned  from  what 
remains  an  entitiemant  program. 
Furthermore,  in  many  instances,  it  is 
better  to  let  the  company  simply  reduce 
the  amount  of  the  indemnity.  Lastiy,  the 
commenter  suggested  that  a  sanction 
short  of  voiding  the  policy  would  be 
better  than  declaring  someone 
ineligible.  One  example  might  be  to 
require  repayment  of  any  overpayment 
to  tbe  reinsured  company  by  the  policy 
termination  date  with  interest  and.  if 
not  repaid,  to  allow  the  company  to 
cancel  the  policy.  Legal  counsel  for  a 
reinsured  company  stated  that  FOC 
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must  undentand  that  no  reinsured 
company  may  void  a  policy  for  fraud  or 
misrepresentation  as  provided  in 
section  27  since  no  reinsured  company 
can  provide  the  due  process  that  is  a 
requisite  for  such  a  finding  Further,  no 
reinsured  company  is  imbued  with  the 
constitutional  or  statutory  authority  to 
bar  a  participant  from  an  entitiement 
program.  The  commenter  also  states  that 
a  reinsured  con^Mmy  cannot  be  held 
responsible  for  collection  of  indemnities 
that  should  not  have  been  paid  in  a 
prior  year  for  policies  that  an 
retroactively  voided,  particularly  if  the 
current  reinsured  company  was  not  the 
insurer  in  the  year  for  which  the  policy 
was  voided.  The  conunentu'  statmi  that 
the  proposed  language  creates  no  duty 
to  the  pidC  to  engage  in  such  an  effiort 
and,  vis-a-vis  the  insured,  does  not 
supplant  the  govanunent's  role  and 
responsibility. 

/fetrponse;  Reinsured  companies 
cannot  bar  a  participant  from  the  amp 
insurance  program.  The  section  will  be 
revised  to  specify  that  fraud  or 
misrepresentation  may  subject  the 
insured  to  sanctions  authorized  in  7 
CFR  part  400,  subpart  R.  However, 
when  violations  such  as  concealment, 
misrepresentation  or  fraud  are  found 
after  the  appropriate  due  process,  it  is 
the  reinsured  company  that  must  deny 
insurance  or  void  a  policy  for  an 
ineligible  person  because  FOC  lacks 
privi^  with  the  insured.  The  reinsured 
company  that  insured  the  policy  for  tbe 
year  an  indemnify  should  not  bave  been 
paid  will  be  responsible  for  collecting 
the  overpayment  Since  whenever  the 
insured  receives  an  overpayment  it  must 
be  repaid,  to  only  require  this  in  the 
cases  of  fraud  would  not  protect  the 
program  from  such  conduct  in  the 
future.  Further,  cancellation  of  the 
policy  would  only  have  a  prospective 
effsct  and  allow  insureds  to  benefit  from 
their  misconduct  FOC  must  protect  the 
integrify  of  the  program. 

Comment:  An  insurance  service 
organization  recommended  that  the 
provisions  of  section  27(b)  be  amended 
to  allow  the  reinsured  company  to 
retain  40  percent  of  tbe  premiiun.  The 
commenter  stated  that  reinsured 
companies  should  not  have  to  inctu 
costo  if  the  insured  commits  fraud  or 
misrepresents  a  material  fact 

Response:  Since  the  majorify  of  the 
costa  associated  with  determinations  of 
ineligibilify  will  be  borne  by  FOC,  the 
percentage  in  this  section  should  remain 
20  percent.  No  change  has  been  made. 

Comment:  An  insurance  service 
organization  questioned  whether  the 
sentence  "We  will  not  be  liable  for  any 
more  than  the  liabilify  determined  in 
accordance  with  your  policy  that 


existed  before  the  transfer  occurred"  in 
section  28  is  necessary,  since  it  is  stated 
in  procedure.  The  commenter  also 
questioned  the  process  that  will  be  used 
to  determine  that  the  transferee  is 
ell|gible,  as  is  required  by  the  sentence 
that  reads  "The  transferee  must  be 
eligible  for  crop  insurance." 

Response:  These  provisions  must  be 
included  in  the  insurance  contract  since 
this  is  a  limitation  imposed  on  the 
insureds  and  the  procedures  are  not 
provided  to  insureds.  The  same  process 
used  to  determine  eligibilify  of  the 
person  originally  insured  will  be  used  to 
determine  eligibilify  of  any  transfiaree. 
No  change  has  been  made. 

Comment:  An  insurance  service 
organization  questioned  the  langiuigB  in 
section  29  regarding  an  assignee's 
abilify  to  file  a  claim  15  days  after  the 
60  day  period  for  filing  a  claim  has 
expired  and  no  action  will  lie  against 
the  reinsured  company  if  it  does  not 
honor  the  terms  of  the  assignment  They 
questioned  whether  the  assignees  will 
understand  their  right  to  file  a  claim, 
but  even  if  it  is  filed  within  the  IS  days 
specified,  the  company  is  not  required 
to  accept  that  claim.  Tlie  commenter 
suggested  that  this  language  be  included 
on  the  assignment  form  rather  than  in 
the  policy  provisions.  The  commenter 
suggested  that  the  insiued  should  file  a 
claim  within  15  days  insteed  of  60.  If  60 
days  are  allowed,  reinsured  companies 
will  be  paying  for  losses  that  should 
have  been  discovered  long  before, 
instead  of  when  they  are  updating  the 
producer's  APH  for  the  next  year. 

Response:  A  form  cannot  change  the 
terms  of  the  policy.  This  provision  is 
intended  to  protect  an  assignee  in  cases 
where  insureds  may  not  have  timely 
notified  them  that  a  loss  has  occiined. 
This  provision  is  clear  that  tbe  assignee 
has  the  right  to  file  a  claim.  Tbe 
provision  will  be  revised  to  clarify  that 
reinsured  companies  cannot  reject  the 
claim  unless  it  is  impossible  to 
accurately  determine  tbe  amount  of  the 
claim.  Since  claims  often  are  not 
completed  within  IS  days  after  the  end 
of  the  insurance  period  le.g..  15  days 
after  harvest,  which  ends  the  insurance 
period),  it  is  not  practical  to  require  an 
insured  to  submit  a  claim  within  15 
days  of  that  time. 

Comment:  Comments  were  received 
regarding  section  34.  A  reinsured 
company  stated  that  all  references  to 
FSA  or  FSA  farm  serial  numbers  should 
be  removed.  The  commenter  suggested 
using  a  minimum  distance  to  provide 
for  unit  separation.  The  commenter 
stated  that  there  is  no  reason  to  rely  on 
FSA  information  because  it  is  difficult 
and  expensive  to  obtain,  often  is  not 
current  and  has  an  uncertain  futiue. 


The  commenter  recommended  that  a 
crop  enterprise  unit  be  offered  as  an 
option  to  the  insiued  (all  acreage  of  a 
crop  insured  as  one  imit).  This  would  be 
likely  to  improve  the  program's 
underwriting  resulta  and  reduce  the 
number  and  frequency  of  losses  and. 
therefore,  could  be  offered  to  producers 
at  an  attractive  premium  price.  An 
insurance  service  organiration  stated 
that  section  34(a)  must  include 
reference  to  the  possibilify  of  unit 
division  by  written  agreement,  such  as 
is  in  the  Coarse  Grains  Crop  Provisions 
("if,  for  each  optional  unit  you  meet  all 
the  conditions  of  this  section  or  if  a 
written  agreement  to  such  division 
existo."). 

Response:  FSA  farm  serial  numben 
continue  to  be  used  as  a  basis  of  unit 
division  in  certain  instances.  Therefore, 
reference  to  FSA  or  FSA  fenn  serial 
numbers  should  not  be  removed. 
Designated  distances  may  be  considered 
as  a  method  of  unit  division  in  die 
future,  but  appropriate  research  must  be 
done  and  procedures  developed.  Some 
programs  of  insurance  currentiy  oSiar 
enterprise  unite.  As  experience  with 
siich  programs  becomes  available,  FOC 
may  con^der  expansion  of  use  of  the 
enterprise  unit  structure.  The  reference 
to  written  agnementB  is  included  in 
section  34(b).  It  is  not  included  in 
section  34(a)  since  a  written  agreement 
should  not  over-ride  those  provisions. 

Comment:  A  reinsured  comp>any 
stated  that  the  phrase  "independently 
verified"  in  secrtion  34(a)(3)  should  be 
defined  or  deleted. 

Response:  FOC  has  clarified  this 
provision  by  indicating  that  the  records 
must  be  acceptable  to  the  reinsured 
company. 

Comment:  Commenta  were  received 
regarding  §  457.9.  An  insurance  service 
organization  questioned  why  this 
section  was  removed  from  the  policy. 
Legal  counsel  for  a  reinsured  company 
recommended  that  this  section  be  made 
a  part  of  the  policy. 

Response:  No  cnanges  to  §  457.9  were 
propc»ed  in  this  rule  as  it  is  not 
specifically  a  part  of  the  policy.  FOC 
does  not  believe  that  it  is  necessary  to 
include  this  contingency  in  the  policy. 
In  the  event  that  Congress  does  not 
appropriate  funds,  producers  will  be 
notified  of  cancellation  in  accordance 
with  the  provisions  of  section  2  of  the 
Basic  Provisions. 

Comment:  A  reinsiued  company 
questioned  if  production  from  acreage 
planted  after  the  final  planting  date 
(wintOT  wheat  counties  only),  or  after 
the  late  planting  period  in  other 
counties,  will  be  counted  against  the 
production  guarantee  if  prevented 
planting  is  applicable. 
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Reaponae:  Acroags  planted  under 
these  circumstances  will  be  considered 
late  planted  under  Ibeee  provisions,  and 
the  onduction  giiarsMleii  for  it  will  be 
comDined  with  the  guarantees  for 
acreage  that  is  timely  planted  and 
plaalMl  within  the  late  planting  period. 
All  production  from  the  planted  acres 
will  then  count  against  the  comUaed 


Caaimsnt:  A  reinsured  company 
miiillnniil  tiM  MhritioQ  of  "plaated 
•OMge"  in  the  Small  Grains  Crop 
Pnrlsions  and  asked  if  the  production 
from  ecreage  on  which  seed  was 
hroedcested  but  not  incorporated  wrill  be 
It  the  production 
I,  especially  if  prevented 

r eligibility  exisU  and  the  seed  is 
1  after  the  late  planting 


Rfponae:  A  provision  has  been 
Incorporated  into  section  16(b)  of  the 
Provisions  to  address  this 


Cmmnmtt  A  reinsured  company 
reoooHneaded  providing  optiooal  units 
for  dimim  wbeet  in  counties  with  only 
s  spring  flnalplanting  date. 

neaootme:  Ine  suggested  change 
would  be  eubetantive  and  not  subject  to 
this  rulemaking.  FOC  will  consider 
such  s  change  in  the  future. 

Comment:  A  reinsured  company 
■iiggsstsrl  adding  tha  phrase  "A  replant 
peynent  may  be  BMde  in  eooocdence 
with  section  9"  to  section  7(aKl)(ii)  of 
the  Smell  Grains  Crop  Provisions. 

AespoRse.-  Section  7  of  the  Small 
Grains  Crop  Provisions  contains 
provisions  relative  to  insurability  of 
aoMga.  This  aection  is  not  intended  to 
authorise  e  replent  payment.  Since 
section  9  of  the  Small  Grains  Crop 
Provisions  specifies  the  conditions 
under  which  replanting  payments  are 
available,  it  is  not  necessary  to  duplicate 
the  provisions  of  section  9  in  section  7. 
No  change  has  been  made. 

Comment:  An  insurance  service 
organization  recommended  that  the 
Small  Grains  Crop  Provisions  be 
amended  to  allow  the  tenant  to  receive 
100  percent  of  the  replanting  costs  as 
the  Coarse  Grains  Crop  Provisions  do. 

Retponte:  PCIC  has  rsevsluated  this 
proviaion  due  to  comments  received  on 
other  regulations  and  determined  that 
the  provision  is  not  equitsble  to  sll 
Insureds.  Spedflcaliy.  if  a  landlord  and 
tenant  are  insured  with  different 
companies,  the  provisions  do  not  apply. 
Crop  Provisions  containing  these  terms 
will  be  amended  to  eliminate  them.  No 
change  has  been  made. 

Commenl;  A  reinsured  company 
questioned  if  cotton  and  ELS  cotton 
coverage  should  continue  to  be 
extended  while  modules  are  left  in  the 


field.  They  suggested  that  this  coverage 
could  possiblybe  ofiered  es  an  option 
for  additional  premium. 

Ascpo/ise;  Loss  adjusters,  in  most 
sittiations,  cannot  distinguish  damage 
that  occurred  in  the  field  from  that 
occurring  in  the  module.  In  addition, 
the  weight  of  lint  cotton,  its  grade,  and 
quality  adiustment  are  not  determined 
until  the  cotton  is  ginned.  Producers 
might  be  encouraged  to  delay  harvest  to 
nudntain  coverage  if  cotton  in  modules 
is  not  covered.  Cotton  in  s  "K»dult  is 
less  susoeptibie  to  westher  denags  dian 
cotton  in  the  field.  No  change  has  been 


Comment:  A  regional  and  s  national 
commodity  group  stated  that  there  are 
serioua  inequities  in  insurance  coverage 
among  crope.  such  as  the  lack  of 
nplanting  coverage  for  cotton  and  the 
25  percent  deductible  for  cotton  quality 
losses.  Replanting  provisions  should  be 
s  basic  oompooent  of  every  cotton  crop 
insurance  policy.  The  commenter  stated 
that,  from  an  agronomic  perspective, 
cotton  producera  have  replanting 
experiences  that  are  comparable  to  thoee 
of  other  crops.  Cottonseed  now  has 
better  vigor,  is  pre-trealed  two  or  three 
ways,  and  is  adopted  for  diflerent 
growing  regions  snd  climatic 
conditions. 

The  national  commodity  group  stated 
that  they  have  been  mmble  to  find  any 
documentation  of  thesotionale  and  date 
of  imposition  of  the  25  percent 
deductible.  The  inequity  between  a  com 
or  wheet  producer  end  a  cotton 
produoer  oxisls  for  no  apparent 
erwnowsic  or  P^icy  reason. 

Responm:  PCIC  is  reviewing 
replanting  coverage  for  cotton  and  the 
quality  provisions.  Anv  proposed 
changes  will  be  published  in  the 
Federal  Regieter  as  changos  to  tha 
Cotton  Crop  Provisions  and  will  be 
made  available  for  public  comment  No 
change  will  be  nude  at  this  time. 

Comment:  Comments  were  received 
regarding  the  premium  rates  for  cotton. 
A  national  commodity  group  stated  that 
the  structure  for  cotton  needs  to  be 
revised  to  account  for  adoption  of  new 
production  technology  such  as  Bt  cotton 
seed.  Boll  Weevil  Eradification. 
irrigation,  and  other  advances.  The 
commenter  stated  that  the  risks 
aooociated  with  growing  cotton  have 
decreased  and  so  should  premiums  if 
new  cotton  ciutomers  era  expected.  A 
regional  commodity  group  stated  that 
they  are  aware  thet  funding  short£ills  do 
exist  and  thaysuggMted  that  all 
possible  sltematives  be  eadkaualod 
before  a  decision  to  incroasa  praaditm 
levels  is  mede.  They  state  that 
increasing  premiums  would  help 
alleviate  the  funding  problem  short- 


term.  However,  such  sn  action  would 
move  FOC  away  frx>m  what  should  be 
its  ultimate  goel  of  increasing  the 
relative  value  of  FCIC  products  and 
increesing  producer  participation  in  the 
program.  For  many  cotton  producera, 
crop  insurance  simply  costs  too  much  in 
relstion  to  the  level  of  Insiuance 
protection  it  orovides. 

Response:  Premium  rates  on  all  crops 
sre  bued  in  pert  on  the  loss  history  of 
the  crop.  Crop  improvements  and 
practices  that  result  in  reduced  losses 
ere  slso  considered.  All  rates  are 
reviewed  prior  to  the  ectuarial  filing 
dates  and  are  changed  as  deemed 
appropriate. 

Comment:  A  reinsured  company 
questioned  whether  the  wording  in 
section  2  of  the  Sugar  Beet  Crop 
Provisions  requires  optional  units  to  be 
established  by  processor  contract  If  so, 
the  commenter  is  strongly  opposed.  The 
commenter  stated  that  this  issue  has 
been  sddressed  at  an  earlier  date  with 
regard  to  the  Processing  Tomato  Crop 
Provisions,  and  the  supporting  reesons 
are  similar  for  sugar  beets. 

Response:  Section  2  of  the  Sugar  Beet 
Crop  Provisions  does  not  require 
optional  units  by  processor  contract 
Section  2  simply  states  that  a  producer 
is  not  eligible  for  optional  units  unless 
the  producer  has  a  processor  contract 
that  contracts  for  production  from  a 
specified  number  of  acres.  Once  eligible, 
optional  units  for  sugar  beets  may  be 
established  only  by  section,  section 
equivslent  or  F^A  fsrm  serial  number; 
or  by  irrigated  and  non-irrigated 

Comment:  An  insurance  service 
organization  recommended  changing 
the  Sugar  Beet  Crop  Provisions  to  reed 
"a  contract  must  be  on  file."  The 
commenter  also  recommended  a  change 
to  state  that  the  acres  stated  in  the 
contract  do  not  limit  the  acres  the 
producer  can  insure.  It  is  a  common 
practice  to  overplant  acres  and  the  sugar 
processora  do  accept  all  acres  planted. 
The  commenter  suggested  that  the 
following  sentence  be  added  "We  will 
not  cover  any  loss  from  the  inability  of 
the  sugar  factory  to  accept  production 
from  overage  acres."  In  this  situation, 
contract  acres  would  be  used.  The 
commenter  also  suggested  eliminating 
contracts  altogether. 

Response:  Provisions  that  would  be 
impacted  by  the  comment  were  not 
published  in  the  proposed  rule  and 
made  available  fcnr  public  comment.  No 
changes  con  be  made  at  this  time.  FCIC 
will  consider  this  proposal  when  the 
crop  provision  is  reviewed. 

Comment:  A  reinsured  company 
suggested  adding  the  phrase  "A  replant 
payment  may  be  made  in  accordance 
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with  section  9"  to  section  6  of  the 
Coarse  Grains  Crop  Provisions. 

Response:  Section  6  of  the  Coarse 
Grains  Crop  Provisions  proposed  rule 
contains  provisions  relative  to 
insurability  of  acreage.  This  section  is 
not  intended  to  authorize  a  replant 
payment.  Since  section  9  of  the  Coarse 
Grains  Crop  Provisions  specifies  that 
replanting  payments  are  available,  it  is 
not  necessary  to  duplicate  that 
provision  in  section  6.  No  change  has 
been  made. 

Comment:  A  reinsured  company 
questioned  whether  the  language  in 
section  9(a)  of  the  Coarse  Grains  Crop 
Provisions  provides  a  replanting 
payment  to  both  a  landlord  and  tenant 
having  different  coverage  levels.  If  the 
replanting  is  required  for  one,  both 
should  be  entitled  to  a  replanting 
pa)rment,  providing  they  both  incur 
replanting  expense. 

Response:  There  is  nothing  in  section 
9(a)  of  the  Coarse  Grains  Crop 
Provisions  that  precludes  a  landlord  and 
tenant  having  different  coverage  levels 
fitim  being  eligible  for  a  replanting 
payment.  The  tenant  and  landlord  may 
each  be  eligible  as  long  as  they  both 
incur  replanting  expense;  the  crop  is 
damaged  by  an  insuirable  cause  of  loss 
to  the  extent  that  the  remaining  stand 
will  not  produce  at  least  90  percent  of 
the  respective  production  guarantees  for 
the  acreage;  and  it  is  practical  to  replant 
If  a  tenant  or  landlord  elects  higher 
coverage,  greater  benefits  are  paid. 
However,  it  is  possible  under  these 
provisions  for  one  person  sharing  in  the 
crop  to  be  eligible  for  a  replanting 
payment  while  the  other  person  may  be 
ineligible  for  such  a  payment.  For 
example,  ossujne  the  acreage  had  an 
APH  yield  of  80  bushels  per  acre.  If  the 
landlord  had  a  75  percent  coverage  level 
with  a  production  guarantee  of  60 
bushels  per  acre  (80  x  .75),  the  landlord 
would  be  eligible  for  a  replanting 
pa3rment  if  the  remaining  stand  was 
appraised  at  less  than  54  bushels  per 
acre  (60  x  .90).  If  the  tenant  had  a  50 
percent  coverage  level  with  a 
production  guarantee  of  40  bushels  per 
acre  (80  X  .50),  the  tenant  would  be 
entitled  to  a  replanting  payment  if  the 
remaining  stand  was  appraised  at  less 
than  36  btishels  per  acre  (40  x  .90).  In 
this  example,  if  ihe  remaining  stand 
appraised  at  40  bushels  per  acre,  the 
landlord  would  be  eligible  for  a  replant 
payment  but  not  the  tenant 

Comment:  Some  reinsured  companies 
questioned  the  elimination  oT  optional 
units  &Y>m  the  Forage  Production  Crop 
Provisions  and  whether  the  year  of 
implementation  is  1999  or  1998. 

Response:  Optional  units  are 
currently  not  available  for  forage 


production.  Since  the  optional  imit 
provisions  are  being  added  to  the  Basic 
Provisions,  those  provisions  must  be 
made  ineffective  to  maintain  the  currant 
forage  production  unit  structure.  These 
provisions  are  not  effective  until  the 
1999  crop  year  since  the  contract  change 
date  for  1998  has  passed. 

Comment:  A  reinsured  company 
questioned  whether  further  changes 
would  be  made  to  the  Raisin  Crop 
Provisions  for  the  1998  crop  year. 

Response:  FOC  does  not  plan  further 
changes  to  the  Raisin  Crop  Provisions 
for  the  1998  crop  year. 

Comment:  An  insurance  service 
organization  suggested  allowing  units 
for  storage  and  non-storage  onions  only, 
and  not  allow  additional  units  by  type. 
Additional  units  by  type  will  expose 
insurers  to  unnecessary  liability  and 
increase  premiums. 

Response:  Under  the  previous  Onion 
Endorsement,  units  were  allowed  by 
type,  i.e..  red,  yellow,  or  white  onions, 
in  lieu  of  the  traditional  units  by  section 
or  farm  serial  number.  This  unit 
division  structure  has  wodced  well  for 
onions  and  is  consistent  with  onion 
production  practices.  No  change  has 
been  made. 

Comment:  A  reinsured  company 
stated  that  both  irrigated  and  non- 
irrigated  grape  vineyards  exist  in 
California,  and  that  optional  units  by 
these  practices  should  be  available.  This 
situation  also  exists  for  walnuts  and 
possibly  other  perennial  crops. 

Response:  Irngated  and  non-irrigated 
practices  do  exist  for  several  perennial 
crops  in  California.  However,  since  both 
practices  rarely  exist  on  the  same  farm, 
littie  or  no  benefit  would  be  derived  by 
allowing  separate  optional  units  for 
these  practices.  No  changes  have  been 
made. 

Comment:  A  reinsured  company 
suggested  adding  the  phrase  "an 
adequate  rate  of  seed  for  the  acreage  to 
produce  an  acceptable  stand"  to  the 
definition  of  planted  acreage  in  the 
Forage  Seeding  Crop  Provisions. 
Another  reinsiired  company  questioned 
if  the  implementation  year  should  be 
1998  instead  of  1999. 

Response:  FOC  has  revised  the 
provisions  to  clarify  that  an  adequate 
amount  of  seed  must  be  planted.  The 
provisions  will  not  be  made  effective 
until  the  1999  crop  year. 

Comment:  A  reinsured  company 
questioned  whether  changes  were 
necessary  for  the  proposed  rules  for 
hybrid  seed  com.  green  peas  and  sweet 
com  provisions  that  have  not  been 
finalized. 

Response:  Those  Crop  Provisions, 
such  as  table  grapes,  prunes,  etc.,  that 
were  finalized  after  publication  of  the 


propcMod  nile  will  be  incorporated  into 
this  final  rule.  Since  there  were  no 
substantive  changes  since  the 
publication  of  those  Crop  Provisions, 
additional  comments  are  not  necessary. 
In  addition  to  the  changes  described 
above  and  minor  editorial  changes,  FOC 
has  made  the  following  changes  to  the 
Basic  Provisions  and  the  Crop 
Provisions. 

1.  Section  1 — ^Amended  the  definition 
of  "abandon"  for  clarification.  Added  a 
definition  for  "approved  yield"  so  this 
definition  can  be  deleted  frtun  the  Crop 
Provisions.  Clarified  the  definition  of 
"application"  to  indicate  that  insurance 
will  not  be  available  to  a  produoer  who 
is  ineligible  under  any  Federal 
regulation.  Amended  the  definition  of 
"replanting"  to  indicate  that  seed  must 
be  replaced  with  the  expectation  of 
producing  at  least  the  yield  used  to 
determine  the  production  guarantee. 
Also,  added  a  definition  for  the  term 
"substantial  beneficial  interest"  for 
clarification. 

2.  Section  3(d)(2)— Clarified  the 
provision  to  indicate  that  the 
production  guarantee  may  be  revised  if 
the  producer  &ils  to  occiuately  report 
acreage  or  other  material  infbiination. 

3.  Sections  6(a)(1)  and  (2>— Deleted 
the  references  to  "fell"  and  "spring." 
These  terms  sre  not  necessary  since 
actual  dates  are  specified. 

4.  Section  6(g)(1)— Amended  the 
provisions  to  specify  that  if  the 
information  reported  by  the  insured 
results  in  a  lower  liabiUty  than  the 
actual  liability  the  insurance  provider 
determines,  the  production  guarantee  or 
the  amount  of  insurance  on  the  unit  will 
be  reduced  to  an  amoimt  that  is 
consistent  with  the  reported 
information. 

5.  Section  6(g)(2) — ^Amended  the 
provisions  to  specify  that  if  the 
information  reported  by  the  insured 
results  in  a  higher  liability  than  the 
actual  liability  the  insurance  provider 
determines,  the  information  contained 
in  the  acreage  report  will  be  revised  to 
be  consistent  with  the  correct 
information. 

6.  Section  8(a)— Amended  the 
provisions  to  specify  that  the  insured 
crop  may  also  be  specified  in'tha 
Special  Provisions. 

7.  Section  9(c)— Clarified  diat  these 
provisions  are  applicable  regardless  of 
the  provisions  in  section  8(b)(1),  which 
specify  that  no  insiirance  will  be 
provided  unless  a  premium  rate  is 
provided  for  the  specific  practice. 

8.  Sections  10(c)  and  [ay— 
Reorganized  and  clarified  the  provisions 
so  that  share  arrangements  and  cash 
arrangements  are  contained  in  separate 
sections. 
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9.  Section  13(b)(2)— Clarified  that  a 
replanting  payment  will  not  be  made  for 
acreage  planted  prior  to  the  earliest 
planting  date  established  by  the  Special 
Provisions. 

10.  Section  14(a)  (Our  Duties>— 
Amended  the  provisions  to  indicate  that 
the  reinsured  company  will  pay  a  loss 
within  30  days  after  completion  of 
arbitration  or  appeal  proceedings. 

11.  Section  17(a)  was  amended  by 
replacing  "crop  provisions"  with 
"policy  provisions."  This  change  allows 
both  the  crop  provisions  and  the  Special 
Provisions  to  limit  prevented  planting 
coverase. 

12.  Clarified  section  17(b)  to  indicate 
that  additional  levels  of  prevented 
planting  coverage  are  not  available  for 
Catastrophic  Risk  Protection  coverage. 
Also  revised  this  section  to  indicate  that 
•loctad  or  aasigned  prevented  planting 
cowaraga  levels  may  not  be  increased  if 
a  cause  of  loss  that  will  or  could  prevent 
planting  is  evident  prior  to  the  time  the 
producer  wishes  to  change  the 
pceviBlBd  planting  coverage  level. 

13.  Changed  the  title  of  section  21  to 
indicate  that  provisions  regarding  access 
to  records  are  included  in  the  section. 

14.  Amended  the  introductory  text  for 
the  Cotton  Crop  Provisions  and  the 
Extra  Long  Staple  Cotton  Crop 
Provisions  to  make  the  provisions 
efbctive  for  the  1996  crop  year  only. 

15.  Added  the  definition  of  "sales 
closing  date"  in  the  Small  Grains  Crop 
Provisions  and  the  Forage  Seeding  Crop 
Provisions  for  clarification. 

16.  Amended  the  definition  of 
"planted  acreage"  in  the  Fresh  Market 
Sweet  Com,  Fresh  Market  Tomato 
(dollar  plan),  and  the  Fresh  Market 
Pepper  Crop  Provisions  to  include  a 
reference  to  separate  planting  periods. 

17.  Changed  the  effective  dates  of  the 
Saffiower  Crop  Provisions  and  the 
Onion  Crop  Provisions  to  the  1998  and 
succeeding  crop  years  for  counties  with 
a  December  31  contract  change  date. 

18.  Incorporated  sections  457.133 
(Prune  Crop  Insurance  Provisions); 
$457,137  (Green  Pea  Crop  Insurance 
Provisions):  §457.149  (Table  Grape 
Crop  Insurance  Provisions):  §  457.155 
(Procesaing  Bean  Crop  Insurance 
Provisions);  and  §457.160  (Processing 
Tomato  Crop  Insurance  Provisions) 
since  these  Crop  Provisions  were 
finalized  after  this  rule  was  proposed  as 
follows: 

(a)  Deleted  definitions  that  are  added 
to  the  Basic  Provisions  by  this  rule.  This 
allows  FCIC  to  remove  duplication  of 
provisions  from  the  Crop  Provisions. 

(b)  Modified  section  2  because  the 
requirements  for  optional  units  have 
now  been  incorporated  into  section  34 
of  the  Basic  Provisions. 


(c)  Deleted,  modified,  or  added  late 
and  prevented  planting  provisions  since 
these  provisions  are  now  included  in 
sections  16  and  17  of  the  Basic 
Provisions. 

(d)  Deleted  the  written  agreement 
provisions  because  they  are  now 
incorporated  into  section  18  of  the  Basic 
Provisions. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  filing  for  public 
inspection  at  the  Office  of  the  Federal 
Register.  This  rule  provides  prevented 
planting  coverage  when  applicable,  for 
all  crops  under  the  Basic  Provisions. 
This  rule  must  be  effective  prior  to  the 
contract  change  dates  of  the  crops  for 
which  these  revised  prevented  planting 
provisions  are  effective.  Therefore, 
public  interest  requires  the  agency  to  act 
immediately  to  make  these  provisions 
available  for  as  many  crops  as  possible 
for  the  1998  crop  year. 

List  of  Subtecta  in  7  CFK  PaH  457 

Almond:  Arizona-California  citrus; 
Coarse  grains;  Cotton;  Cranberry;  Dry 
bean:  Extra  long  staple  cotton:  Fig; 
Florida  citrus  fruit;  Forage  production; 
Forage  seeding;  Fresh  market  pepper, 
Fresh  market  sweet  corn;  Fresh  market 
tomato  (Dollar  plan);  Fresh  market 
tomato  (Guaranteed  production  plan); 
Grape:  Green  pea;  Macadamia  Nut; 
Macadamia  Tree;  Nursery;  Onion; 
Peach:  Pear  Plum;  Processing  bean; 
Processing  tomato;  Prune;  Raisin;  Rice; 
Safflower;  Small  grains;  Sugar  beet; 
Sugarcane;  Sunflower  seed;  Table  grape; 
Texas  citrus  tree;  Texas  citrus  fruit:  and 
Walnut. 

Final  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  hereby  amends  7  CFR  part 
457  as  follows: 

PART  457— COMMON  CROP 
INSURANCE  REQULATI0N8; 
REGULATIONS  FOR  THE  1996  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Aatharily:  7  U.S.Q  15060).  150e(p). 

2.  Section  457.2  is  amended  by 
removing  paragraph  (e),  redesignating 
paragraphs  (f).  (g).  and  (h)  as  paragraphs 
(e),  (f).  and  (g)  respectively  and  revising 
paragraphs  (b),  (c),  and  (d)  to  read  as 
follows: 

S  ^r  .X    KwwH&oHnf  Of  wotm  crop 


(b)  The  insurance  is  offered  through 
companies  reinsured  by  the  Federal 
Crop  Insurance  Corporation  (FOC)  that 


offer  contracts  containing  the  same 
terms  and  conditions  as  the  contract  set 
out  in  this  part.  These  contracts  are 
clearly  identified  as  being  reinsured  by 
FQC.  FdC  may  offier  the  contract  for 
the  catastrophic  level  of  coverage 
contained  in  this  part  and  part  402 
directly  to  the  insured  through  local 
offices  of  the  Department  of  Agricxiltiue 
only  if  the  Secretary  determines  that  the 
availability  of  local  agents  is  not 
adequate.  Those  contracts  are 
specifically  identified  as  being  offiered 
byPaC. 

(c)  Except  as  specified  in  the  Crop 
Provisions,  the  Catastrophic  Risk 
Protection  Endorsement  (part  402  of  this 
chapter)  and  part  400,  subpart  T  of  this 
chapter,  no  person  may  have  in  force 
more  than  one  contract  on  the  same 
crop  for  the  same  crop  year  in  the  same 
counW. 

(d)  Except  as  specified  in  paragraph 
(c)  of  this  section,  if  a  person  has  more 
than  one  contract  under  the  Act  that 
provides  coverage  for  the  same  loss  on 
the  same  crop  for  the  same  crop  year  in 
the  same  county,  all  such  contracts  shall 
be  voided  for  that  crop  year  and  the 
person  will  be  liable  for  the  premium  on 
all  contracts,  unless  the  person  can 
show  to  the  satisfection  of  the 
Corporation  that  the  multiple  contracts 
of  insurance  were  inadvertent  and 
without  the  fault  of  the  person.  If  the 
multiple  contracts  of  insurance  are 
shown  to  be  inadvertent  and  without 
the  fault  of  the  person,  the  contract  with 
the  earliest  signatiue  date  on  the 
application  will  be  valid  and  all  other 
contracts  on  that  crop  in  the  county  for 
that  crop  year  will  be  canceled.  No 
liability  for  indemnity  or  premium  will 
attach  to  the  contracts  so  canceled. 

•  •         •        •        • 

3.  Revise  §457.4  to  read  as  follows: 

%  467.4    OMB  control  nunibsfs. 
The  information  collection 
requirements  contained  in  these 
regulations  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
chapter  35  and  have  been  assigned  OMB 
niunber  0563-0053. 

4.  Section  457.8  paragraph  (b)  is 
revised  to  read  as  follows: 

f467J   The  appllcabon  and  poNey. 

(a)  •  •  • 

(b)  FQC  or  the  reinsured  company 
may  reject  or  discontinue  the 
acceptance  of  applications  in  any 
county  or  of  any  individual  application 
upon  PCIC's  determination  that  the 
insurance  risk  is  exceasive. 

•  •        •        •        • 

5.  Section  457.8  is  amended  by 
revising  the  policy  to  read  as  follows: 
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DEPAnMENT  OF  AGBICULTUKE 

FBDEKAL  CROP  INSUKANCX 
OMFOKATION 

fOR  rOUCY  ISSUING  OtMfPANY  NAME! 

Common  Crop  buumnce  Policy 

(This  is  a  continuous  policy.  Refsr  to  section 
2.) 

FCIC  policies 

This  is  an  insuranos  policy  issued  by  the 
Federal  Crop  Insurance  Corporation  (FOG),  a 
United  States  government  agancy.  The 
provisians  of  aw  policy  an  published  in  the 
FMaral  lagislar  and  in  chapter  IV  of  title  7 
of  the  Code  of  Federal  Regulations  (CFR) 
under  the  Federal  Ragistar  Act  (44  U.S.C 
1501  »t  $eq.).  and  may  not  be  wraived  or 
varied  in  any  way  bjr  the  crop  insurance 
agsnt  or  any  other  agent  or  emplojree  of  PCKl 

Throughout  this  policy,  "you"  and  "your" 
refcr  to  the  named  insured  shown  on  the 
accepted  application  and  "we,"  "us,"  and 
"our"  refer  to  the  Federal  Crop  Insurance 
Corporation.  Unless  the  context  indicates 
otbnwise,  use  of  the  plural  form  of  a  word 
includes  tlie  singular  and  use  of  the  singular 
Conn  of  the  word  includes  the  plural. 

Reinsured  Policies 

This  insurance  policy  is  reinsured  by  the 
Federal  Crop  Insurance  Corporation  (FtHC) 
under  the  provisions  of  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C.  1501  €t 
saq.)  (Act).  All  provisions  of  the  policy  and 
rights  and  responsibilities  of  the  parties  an 
specifically  sul^ect  to  the  Act  Tba  provisions 
of  the  policy  an  published  in  the  Federal 
lagislar  and  codified  in  cliapter  IV  of  title  7 
of  the  Code  of  Federal  Regulations  (CFR) 
under  the  Federal  Register  Act  (44  U.S.C. 
1501  et  aeq.),  and  may  not  be  waived  or 
varied  in  any  way  by  the  crop  insurance 
agant  or  any  other  agent  or  employee  of  FQC 
or  the  company.  In  the  event  we  cannot  pay 
your  loss,  your  claim  will  be  settled  in 
accordance  with  the  provisions  of  this  policy 
and  paid  by  FOC  No  state  guarantee  fiind 
wfill  be  liable  for  your  loss. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  named  insured  riiown  on  the 
accepted  application  and  "w9,"  "us."  and 
"our"  refer  to  the  insurance  company 
providing  insurance.  Unless  the  context 
indicates  otherwise,  use  of  the  plural  form  of 
a  word  includes  the  singular  and  use  of  the 
singular  form  of  the  wrord  includes  the  pluraL 

Agnemeat  to  insure.  In  return  for  the 
payment  of  the  premium,  and  subject  to  all 
of  the  provisions  of  this  poUcy,  we  agree  mth 
you  to  provide  the  insurance  as  stated  in  this 
policy.  If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  the  Catastrophic  Risk  Protection 
Endorsement,  as  applicable;  (2)  the  Specid 
Provisions;  (3)  the  Crop  Provisions:  and  (4) 
these  Basic  Provisions  ($457.8),  with  (1) 
controlling  (2),  etc 

TERMS  AND  CONDITIONS 

AdSfC  Provisions 

1.  Pafinitions 

Abandon.  Failure  to  continue  to  care  for 
the  crop,  providing  care  so  insignificant  as  to 
provide  no  benefit  to  the  crop,  or  feilun  to 


harvest  in  a  timely  manner,  unless  an  insured 
cause  of  loss  prevents  you  from  properiy 
caring  fior  or  harvesting  the  crop  or  causes 
damage  to  it  to  the  extent  that  most     ■ 
producers  of  the  crop  on  acreage  with  similar 
charecteristics  in  the  ana  would  not 
normally  further  can  far  or  harvest  it 

Acnaga  npoit  A  lepoct  raquired  by 
paragraph  6  of  these  Basic  Provisioas  that 
contains,  in  addition  to  other  raquired 
information,  your  rapoit  of  your  shan  of  all 
acreage  of  an  insured  crop  in  the  county, 
whet^  insurable  or  not  insurable. 

Acnags  npmting  data.  The  date  contained 
in  the  Speciid  ProvisicMis  or  as  provided  in 
section  6  by  which  you  an  required  to 
submit  your  acreage  nport 

Act.  The  Federal  Crc^  Insurance  Act  (7 
U.S.Cl501etseq.). 

Actuarial  documents.  The  material  for  the 
crop  year  which  is  available  for  public 
inspection  in  your  agent's  office,  and  which 
shows  the  amounts  of  insurance  or 
production  guarantees,  coverage  levels, 
premium  rates,  practices,  insurable  acreage, 
and  other  niated  information  r^arding  crop 
insurance  in  the  coimty. 

Agpcultural  commodity.  All  insuraUe 
crops  and  other  fruit,  vegetable  or  nut  crops 
produced  for  human  or  «nimiil  consumption. 

Another  use,  notice  of.  The  yrritten  notice 
required  when  you  wish  to  put  acreage  to 
another  use  (see  section  14). 

Application.  The  fonn  required  to  be 
completed  by  you  and  accepted  by  us  befbn 
insurance  coverage  vrill  commence.  This 
fonn  must  be  completed  and  filed  in  your 
agent's  office  not  later  than  the  sales  closing 
date  of  the  initial  insurance  year  for  each 
crop  for  which  insurance  coverage  is 
requested.  If  cancellation  or  termination  of 
insurance  coverage  occurs  for  any  reason, 
including  but  not  limited  to  indebtedness, 
suspension,  debarment,  disqualification, 
cancellation  by  you  or  us  or  violation  of  the 
controlled  substance  provisions  of  the  Food 
Security  Act  of  1985,  a  new  application  must 
be  fil^  for  the  crop.  Insurance  coverage  will 
not  be  provided  if  you  an  ineligible  tmder 
the  contract  or  under  any  Federal  statute  or 
regulation. 

Approved  yield.  The  yield  determined  in 
accordance  with  7  CFR  part  400,  subpart  (G). 

Assignment  of  indemnity.  A  translBr  of 
policy  rights,  made  on  our  form,  and  effective 
when  approved  by  us.  It  is  the  arrangement 
wherel^  you  assign  your  right  to  an 
indemnity  payment  to  any  party  of  your 
choice  for  the  crop  year. 

Basic  unit.  All  insurable  acreage  of  the 
insured  crop  in  the  county  on  the  date 
coverage  begins  for  the  crop  year 

(1)  In  which  you  have  100  percent  crop 
shan;  or 

(2)  Which  is  owned  by  one  person  and 
operated  by  another  person  on  a  share  basis. 
(Example:  If,  in  addition  to  the  land  you  own, 
you  rant  land  from  five  landlords,  tluee  on 

a  crop  share  basis  and  two  on  a  cash  basis, 
you  would  be  entitled  to  four  units;  one  fat 
each  crop  share  lease  and  one  that  combines 
the  two  cash  leases  and  the  land  you  o%nL) 
Land  which  would  otherwise  be  one  unit 
may,  in  certain  instances,  be  divided 
according  to  guidelines  contained  in  section 
34  of  these  Basic  Provisions  and  in  the 
applicable  Crop  Provisions. 


CanceUatiim  date.  The  ralmmAmr  ddg 
specified  in  the  Crop  Provisions  on  wliich 
coverage  for  the  crop  will  automaticaUy 
renew  unless  canceled  in  writiiw  by  either 
]rou  or  us  or  terminated  in  aocoraance  with 
thepolicy  tanns. 

Oaim  for  indannity.  A  claim  made  on  our 
form  by  you  far  dam^s  (v  loss  to  an  insured 
crop  and  submitted  to  us  not  latar  than  SO 
days  after  the  end  (rf  die  insuranoa  period 
(see  sectioa  14). 

Consent.  Approval  in  writii^  by  us 
allowing  you  to  take  a  specific  action. 
Contract  (See  "policy"). 
Contract  change  date.  The  rol—ni^r  date  by 
wrhich  we  make  any  policy  rK«i^^^  available 
far  inspection  in  the  agent's  office  (aae 
section  4). 

County.  Any  county,  parish,  or  other 
political  subdivision  of  a  state  shown  on  your 
accepted  ^ipUcaticm.  including  ai  iiiimi  in  a 
field  that  extends  into  an  adjoining  county  if 
die  county  boundary  is  not  readily 
discernible. 

Coverage.  The  insurance  provided  by  this 
policy,  against  insured  loss  of  production  or 
value,  by  nnit  as  shown  on  your  summary  of 
coverage. 

Coverage  begins,  date.  The  trm\mnAm^  date 
insurance  begins  on  the  insured  crop,  m 
contained  in  the  Crop  Provisions,  or  the  date 
planting  begins  on  the  unit  (see  section  11  of 
theae  Basic  Provisions  &»  specific  provisions 
relating  to  prevented  planting). 

Crop  Provisions.  Ths  part  of  the  policy  that 
contains  the  specific  provisicnis  of  insurance 
for  each  insured  crop. 

Crop  year.  The  period  within  which  the 
insured  crop  is  normally  grown  and 
designated  by  the  calendu  year  in  which  the 
insured  crop  is  normally  harvested. 

Damage.  Injury,  deterioration,  or  loss  of 
production  of  the  insured  crop  due  to 
insured  or  uninsiired  causes. 

Damage,  notice  of  A  written  notice 
required  to  be  filed  in  your  agent's  office 
whenever  you  initially  discover  the  insured 
crop  has  been  damaged  to  the  exiMit  that  a 
loss  is  probable  (see  section  14). 
Days.  Calendar  days. 
Deductible.  The  amount  determined  by 
subtracting  the  coverage  level  percent^e  yoa 
choose  from  100  percent  For  example,  if  you 
elected  a  65  percent  coverage  level,  your 
deductible  would  be  35  percent  (100%  -65% 
>35%). 

D^inquent  account.  Any  account  you  have 
with  us  in  which  premiums  and  interest  on 
those  premiums  is  not  paid  by  the 
termination  date  specified  in  the  Crop 
Provisions,  or  any  odier  amounts  due  us. 
such  as  indemnities  found  not  to  have  been 
earned,  which  are  not  fMid  within  30  days  of 
our  mailing  or  other  delivery  of  nnHBr^f^^p 
to  you  of  the  amount  due. 

Earliest  planting  date.  The  earliest  date 
established  for  planting  the  insured  crop  (see 
Special  Provisions  and  section  13). 

End  of  insurance  period,  date  of.  The  date 
upon  which  your  crop  insurance  coverage 
ceases  for  the  crop  year  (see  Crop  Provisions 
aiKl  section  11). 

Field.  All  acreage  of  tillable  land  within  a 
natural  or  artificial  boundary  (e.g.,  roads, 
waterways,  feru»8.  etc.). 

Final  planting  date.  The  date  contained  in 
the  Special  Provisions  for  the  insured  crop  by 


SS156  Fwkral  Register  /  Vol.  62.  No.  237  /  Wednesday.  December  10.  1997  /  Rules  and  Regulations 


which  Ibe  crop  must  initially  be  planted  in 
onlar  to  be  insured  for  the  hill  production 
gnmntae  or  amount  of  insurance  per  acre. 

FSA.  The  Farm  Service  Agney.  an  if^Bcy 
of  the  USD  A.  or  a  iucowmt  ifMicy. 

FSA  farm  serial  number.  The  number 
■HigDed  to  the  farm  by  the  local  FSA  office. 

Good!  fmmting  practices.  The  cultural 
ptaedoas  gaoarally  in  use  in  the  county  for 
the  crop  to  make  nonnal  pnymaa  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee  or 
amount  of  insurance,  and  are  those 
racognized  by  the  Cooperative  State 
Raaaarch,  Education,  and  Extension  Service 
■■  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Insured.  The  named  person  as  shown  on 
the  application  acceptwd  by  ua.  This  term 
does  not  extend  to  any  other  person  having 
■  ahare  or  interest  in  the  crop  (for  example, 
a  partnership,  landlord,  or  any  other  person) 
unless  specifically  indicated  on  the  accepted 
application. 

Insured  crop.  The  crop  for  which  coverage 
is  available  under  these  Basic  Provisions  and 
the  applicable  Crop  Provisions  as  shown  on 
the  application  accepted  by  us. 

Inteirplanted.  Acreage  on  which  two  or 
more  crops  are  planted  in  s  maimer  that  does 
not  permit  separate  agronomic  maintenance 
or  harvest  of  the  insund  crop. 

Irrigated  practice.  A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  tlie  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
or  amount  of  insurance  on  the  irrigated 
aoaaga  planted  to  the  insured  crop. 

Late  planted.  Acreege  initially  planted  to 
the  insured  crop  after  the  final  planting  date. 

Late  planting  period.  The  period  that 
begins  the  day  after  the  final  planting  date  for 
the  insured  crop  and  ends  25  days  after  the 
final  planting  dbite,  unless  otherwise 
specified  in  the  Crop  Provisions  or  Special 
Provisions. 

Los*,  notice  of.  The  notice  required  to  be 
given  by  you  not  later  than  72  hours  after 
certain  occurrences  or  15  days  after  the  end 
of  the  insurance  period,  whichever  is  earlier 
(•ee  secUon  14). 

Negligence.  The  failure  to  use  such  care  as 
a  raaaonahly  prudent  and  careful  person 
would  use  uiider  similar  circumstances. 

Non-contiguous.  Any  two  or  more  tracts  of 
land  whose  boundaries  do  not  touch  at  any 
point,  except  that  land  separated  only  by  a 
public  or  private  right-of-way,  waterway,  or 
an  irrigation  canal  will  be  considered  as 
contiguous. 

Palmer  Drought  Severity  Index.  A 
meteorological  index  calculated  by  the 
National  Weather  Service  tq  indicate 
prolonged  and  abnormal  moisture  deficiency 
or  excess. 

Person.  An  individual,  partnership, 
aaaociation.  corporation,  estate,  trust,  or  othv 
legal  entity,  and  wherever  applicable,  a  State 
or  a  political  subdivision  or  agency  of  a  Stale. 
"Person"  does  not  include  the  United  States 
Govemmani  or  any  agency  thereof. 

Planted  acreage.  Land  in  which  seed, 
plants,  or  trees  hisve  been  placed,  appropriate 


for  the  insured  crop  and  planting  method,  at 
the  correct  depth,  into  a  seedbed  that  has 
been  properly  prepared  fior  the  planting 
method  and  production  practica. 

Policy.  The  ag— wtPatwan  you  and  ua 
coaaisting  of  tks  accepted  application,  thaao 
BmIc  {^visions,  the  Crop  Provisions,  tfaa 
Special  Provisions,  other  applicable 
endoriamanti  or  options,  the  sctuarial 
documents  for  the  insured  crop,  the 
Catastrophic  Rislc  Protection  Endorsement,  if 
spplicable.  and  the  applicable  regulations 
published  in  7  CFR  chapter  IV. 

Practical  to  replant.  Our  determination, 
aftsr  loss  or  damage  to  the  insured  crop, 
haaad  on  all  foctors,  including,  but  not 
limited  to  moisture  svai lability,  marketing 
window,  condition  of  the  field,  and  time  to 
crop  maturity,  that  replanting  the  insured 
crop  will  allow  the  crop  to  attain  maturity 
prior  to  the  calendar  date  for  the  end  of  the 
insurance  period.  It  will  not  be  considered 
practical  to  replant  after  the  end  of  the  late 
planting  perioid,  or  the  final  planting  date  if 
no  late  planting  period  is  applicable,  unleas 
replanting  is  generally  occurring  in  the  area. 
Unavailability  of  seed  or  plants  will  not  be 
considered  a  valid  reason  for  fsilure  to 
replant. 

Premium  billing  date.  The  earliest  dale 
upon  which  you  will  be  billed  for  insurance 
coverage  based  on  your  aoaaga  report.  The 
premium  billing  data  is  norrtainad  in  the 
Special  Provisions. 

Prevented  planting.  Failure  to  plant  the 
ifuured  crop  with  proper  equipment  by  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  county 
or  by  the  end  of  the  late  planting  period.  You 
must  have  been  prevented  firom  planting  the 
iiuurad  crop  due  to  an  insured  cause  of  loss 
that  also  prevented  most  producers  from 
planting  on  aaa^gs  with  similar 
characteristics  in  the  surrounding  area. 

Price  election.  The  amounts  contained  in 
the  Special  Provisions  or  an  addendum 
thereto,  to  be  used  for  computing  the  value 
per  pound,  bushel,  ton,  carton,  or  other ^ 
applicable  unit  of  measure  for  the  purpoaes 
of  determining  premium  and  indemnity 
under  the  policy. 

Production  guarantee  (per  acre).  The 
number  of  pounds,  bushels,  tons,  cartons,  or 
other  spplicable  units  of  meas\ire  determined 
by  multiplying  the  approved  yield  per  acre 
by  the  coverage  level  percentage  you  elect 

Production  report.  A  written  record 
showring  your  annual  production  and  used  by 
us  to  determine  your  yield  for  insurance 
purposes  (see  section  3).  The  report  contaiiu 
yield  information  for  pcavious  years, 
including  planted  acraaga  and  harvested 
production.  This  report  must  be  supported  by 
written  verifiable  records  from  a 
warehouseman  or  buyer  of  the  iiuured  crop 
or  by  measurement  of  farm-stored 
production,  or  by  other  records  of  production 
approved  by  us  on  an  individual  case  basis. 

Replanting.  Performing  the  cultural 
practioaa  nacaasMy  to  prepare  the  land  to 
imfimem  the  seed  or  plants  of  the  damaged  or 
daatiuyed  insured  crop  and  then  replacing 
the  seed  or  plants  of  the  same  crop  in  the 
insured  acreage  with  the  expectation  of 
producing  at  least  the  yield  used  to 
determine  the  production  guarantee. 


Repnaentative  sample.  PDillor:  of  the 
insured  crop  that  must  remain  in  the  field  for 
examination  and  review  by  our  loss  adjuster 
when  making  a  crop  appraisal,  as  specified 
in  the  Crop  Provisions.  In  certain  instances 
«ve  may  allow  you  to  harvest  the  crop  and 
require  only  that  samples  of  the  crop  residue 
be  left  in  the  field. 

Sales  closing  date.  A  date  contained  in  the 
Special  Provisioiu  by  which  an  application 
must  be  filed.  The  last  data  by  which  you 
may  change  your  crop  inauranoe  covaiage  for 
a  crop  year. 

Section,  (for  tha  purpoaes  of  unit  structure) 
A  unit  of  measure  under  a  rectangular  survey 
syttam  daaoribing  a  tract  of  land  usually  one 
mile  square  and  usually  containing 
approximately  640  acrea. 

Share.  Your  percentage  of  interest  in  the 
insured  crop  as  an  owner,  operator,  or  tenant 
at  the  time  insurance  attaches.  However,  only 
for  the  purpose  of  determining  the  amount  of 
indemnity,  your  share  will  not  exceed  your 
share  at  the  earlier  of  the  time  of  loaa  or  the 
begiiming  of  harvesL 

Special  Provisions.  The  part  of  tha  policy 
that  contsiiu  specific  provisions  of  insurance 
for  each  iiuured  crop  that  may  vary  by 
geographic  area. 

State.  The  state  shovra  on  your  accepted 
.  applicatioiL 

Subetantial  beneficial  interest.  An  interest 
held  by  any  person  of  at  least  10  percent  in 
the  applicant  or  insured. 

SuBunary  of  coverage.  Our  statement  to 
you.  based  upon  your  acreage  report, 
specifying  this  insured  crop  and  the  guarantee 
or  amount  of  insurance  coverage  provided  by 
unit 

Tenant.  A  person  who  rants  land  bxnn 
another  person  for  s  share  of  the  crop  or  a 
share  of  the  proceeds  of  the  crop  (see  the 
definition  of  "share'*  above). 

Termination  date.  The  calendar  date 
contained  in  the  Crop  Provisions  upon  which 
your  insurance  ceases  to  be  in  effect  because 
of  nonpayment  of  any  amount  due  us  under 
the  policy,  including  premium. 

Timely  planted.  Planted  on  or  before  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  county. 

USDA.  United  States  Department  of 
Agriculture. 

Void.  When  the  policy  is  considered  not  to 
have  existed  for  s  crop  year  as  a  result  of 
concealnipnt,  fraud  or  misrepresentation  (see 
section  27). 

Written  agreement.  A  document  that  alters 
designated  terms  of  a  policy  as  authorized 
under  these  Basic  Provisioiu,  the  Crop 
Provisioiu.  or  the  Special  Provisions  for  tha 
iiuurad  crop  (see  section  18). 

2.  Lite  of  Policy,  Cancellation,  and 
Termination 

(a)  lliis  is  a  continuous  policy  and  will 
remain  in  effoct  for  each  crop  year  following 
the  acceptance  of  the  original  application 
until  canceled  by  you  in  accordance  with  the 
terms  of  the  policy  or  terminated  by 
operation  of  the  terms  of  the  policy  or  by  tu. 

(b)  Your  application  for  insurance  must 
contain  all  the  information  required  by  us  to 
insure  the  crop.  Applications  that  do  not 
contain  all  social  security  numbers  and 
employer  identification  numbers,  as 
applicable,  (except  as  stated  herein)  coverage 
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level,  price  election,  crop,  type,  variety,  or 
class,  plan  of  insurance,  and  any  other 
material  information  required  to  Instue  the 
crop,  are  not  acceptable.  If  a  person  with  a 
substantial  beneficial  interest  in  the  insured^ 
crop  refuses  to  provide  a  social  security 
number  or  employer  identification  number 
and  that  person  is: 

(1)  Not  on  the  non-standard  classification 
system  list,  the  amount  of  coverage  available 
under  the  policy  will  be  reduced 
proportionately  by  that  parson's  share  of  the 
crop;  or 

(2)  On  the  non-standard  classification 
system  list,  the  insurance  will  not  be 
available  to  that  person  and  any  entity  in 
wbifdx  tha  person  has  a  substantial  beneficial 
intarast 

(c)  After  acceptance  of  the  application,  you 
may  not  cancel  this  policy  for  the  initial  crop 
year.  Theraaflar.  tha  poli^  will  continue  in 
fanx  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  below. 

(d)  Either  you  or  we  may  cancel  this  policy 
after  the  initial  crop  year  by  providing 
written  notice  to  the  other  on  or  befon  tha 
cancellation  data  shown  in  tha  Crop 
Proviaioiu. 

(e)  If  any  amount  due,  including  premium, 
is  not  paid  on  or  before  the  termination  date 
Cor  tha  crop  on  which  an  ■mmmt  ia  due: 

(1)  For  a  policy  writh  the  unpaid  premium, 
the  policy  will  terminate  efiectiva  on  the 
termination  date  immediately  subsequent  to 
the  billing  date  for  the  crop  year 

(2)  For  a  policy  with  other  amounts  due, 
the  policy  will  terminate  eCfective  on  the 
termination  date  immediately  after  the 
account  becomes  delinquent; 

(3)  Ineligibility  will  be  effective  as  of  the 
date  that  the  policy  was  terminated  for  the 
crop  for  which  you  £siled  to  pay  an  amount 
owed  and  for  all  other  insured  crops  wfith 
coincidental  termination  datex: 

(4)  All  other  policies  that  are  issued  by  us 
tmder  the  authority  of  the  Act  will  also 
terminate  as  of  the  next  termination  date 
contained  in  the  applicable  policy; 

(5)  If  you  are  ineligible,  you  may  not  obtain 
any  crop  insurance  under  the  Act  until 
payment  is  made,  you  execute  an  agreement 
to  repay  the  debt  and  make  the  payments  in 
accordance  with  the  agreement,  or  you  file  a 
petition  to  have  your  debts  discharged  in 
bankruptcy: 

(6)  If  you  execute  an  agreement  to  repay 
the  debt  and  fail  to  timely  make  any 
scheduled  payment,  you  will  be  ineligible  for 
crop  iiuiirance  effective  on  the  date  the 
payment  was  due  until  the  debt  is  paid  in 
full  or  you  file  a  petition  to  discharge  the 
debt  in  bankruptcy  and  subsequently  obtain 
discharge  of  the  amounts  due.  Dismissal  of 
the  bankruptcy  petition  before  discharge  will 
void  all  policies  in  effoct  retroactive  to  the 
date  you  were  originally  determined 
ineligible  to  puticipate; 

(7)  Once  the  policy  is  terminated,  the 
policy  cannot  he  reinstated  for  the  current 
crop  year  unless  the  termination  was  in  error 

(8)  After  you  again  become  eligible  for  crop 
insurance,  if  you  want  to  obtain  coverage  for 
your  crops,  you  must  reapply  on  or  before  the 
sales  closing  date  for  the  crop  (Since 
applications  for  crop  insurance  cannot  be 
accepted  after  the  sales  closing  date,  if  you 


make  any  payment  after  the  sales  closing 
date,  you  cannot  apply  for  iiuuranoe  until 
the  next  crop  year);  and 

(9)  If  we  deduct  the  amount  due  us  bom 
an  indemnity,  the  date  of  payment  for  the 
purpose  of  this  section  will  be  the  date  you 
sign  tha  properly  executed  claim  far 
irtdemnity. 

(10)  For  example,  if  crop  A.  with  a 
termination  date  of  October  31. 1997,  and 
crop  B.  with  a  termination  date  of  March  IS. 
1998,  aia  insured  and  yon  do  not  p^  the 
premium  for  crop  A  by  the  tennination  date. 
]rou  are  ineligible  for  crop  insurance  as  of 
October  31. 1997,  and  crop  A's  policy  ia 
terminated  on  that  date.  Qop  B's  poUcy  is 
terminated  as  of  March  IS,  1998.  U  you  enter 
an  agreement  to  repay  the  debt  on  April  25. 
1998,  you  can  apply  for  insurance  for  crop 

A  by  the  October  31, 1998.  sales  dosing  <Ute 
and  crop  B  by  the  March  15. 1999,  sales 
doaing  date.  If  you  fidl  to  make  a  scheduled 
payment  on  November  1, 1998,  ]rou  will  be 
ineligible  for  crop  insurance  effective  on 
Novmnber  1, 1998.  and  you  wrill  not  be 
eligible  tmless  the  debt  is  paid  in  full  or  ]rou 
file  a  petition  to  have  the  debt  diachaiged  in 
bankruptcy  and  subaequently  receive 
discharge. 

(0  If  you  die,  disappear,  cv  are  Judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved,  the  policy  will  terminate  as  of  the 
date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
coverage  begins  for  any  crop  3raar,  tha  policy 
will  continue  in  force  through  the  crop  year 
and  termiiute  at  the  end  of  the  insurance 
period  and  any  indemnity  will  be  paid  to  the 
person  or  persons  determined  to  be 
beneficially  entitled  to  the  indemnity.  The 
premium  will  be  deducted  from  the 
indemnity  or  collected  from  the  estate.  Death 
of  a  partner  in  a  partnership  will  dissolve  the 
partnership  unless  the  partnership  agreement 
provides  otherwise.  If  two  or  more  persons 
having  a  joint  interest  are  insured  jointly, 
death  of  one  of  the  persons  will  dissolve  the 
joint  entity. 

Cg)  We  may  terminate  your  policy  if  no 
premium  is  earned  for  3  consecutive  years. 

(h)  The  cancellation  and  termination  dates 
an  contained  in  the  Crop  Provisions. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

(a)  For  each  crop  year,  the  production 
guarantee  or  amount  of  insurance,  coverage 
level,  and  price  at  which  an  indemnity  will 
be  determined  for  each  unit  will  be  those 
lued  to  calculate  your  summary  of  coverage. 
The  information  necessary  to  determine 
those  factors  will  be  contained  in  the  Special 
Provisions  or  in  the  actuarial  documents. 

(b)  You  may  select  only  one  coverage  level 
from  among  those  ofiiered  by  us  for  each 
insured  crop.  You  may  change  the  coverage 
level,  price  election,  or  amount  of  insurance 
for  the  following  crop  year  by  giving  written 
notice  to  us  not  later  than  the  sales  closing 
date  for  the  insured  crop.  Since  the  price 
election  or  amount  of  insurance  may  change 
each  year,  if  you  do  not  select  a  new  price 
election  or  amount  of  insurance  on  or  before 
the  sales  closing  date,  we  will  assign  a  price 
election  or  amount  of  insurance  which  bears 
the  same  relationship  to  the  price  election 


schedule  as  the  price  election  or  amount  of 
insurance  that  was  in  effect  for  the  preoedii^ 
year.  (For  example:  If  you  selected  100 
percent  of  the  market  price  for  the  prsvioos 
crop  year  and  you  do  not  select  a  new  price 
election  for  the  current  crop  year,  we  «viU 
assign  100  parcem  of  the  market  price  for  tha 
current  crop  year.) 

(c)  You  must  report  production  to  us  for 
the  previous  crt^  year  by  the  earlier  of  the 
acraaga  reporting  date  or  45  days  aftar  the 
cancellation  date  unless  otherwise  st^ad  ia 
the  Special  Provisions: 

(1)  If  you  do  not  provide  the  required 
production  report  we  will  assign  a  yield  for 
tha  previous  crop  year.  The  yield  •Migntl  by 
us  will  not  be  more  than  75  percem  ofthe 
yield  used  by  us  to  detatmine  your  iiiiiBiaia 
far  the  previous  crop  year.  The  production 
report  or  assigned  yirid  will  be  luad  to 
compute  your  approved  3riald  far  the  purpoaa 
of  determining  your  coverage  far  the  current 
crop  year. 

(2)  if  you  have  filed  a  claim  far  any  crop 
yaar,  the  documenU  signed  by  you  which 
state  the  amount  of  production  used  to 
complete  the  claim  far  indemnity  will  ba  tha 
prochiction  report  for  that  year  iinlnas 
otherwise  specified  by  FCIC. 

(3)  Production  and  acreage  for  the  prior 
crop  year  must  be  reported  for  each  proposed 
optional  unit  by  the  production  repeating 
date.  If  you  do  not  |m>vida  the  information 
stated  above,  the  opticmal  oniu  %vfll  be 
combined  into  the  basic  unit 

(d)  We  may  reviae  your  prodnctioa 
guarantee  for  any  unit,  and  revise  any 
indemnity  paid  based  on  that  production 
guarantee,  if  we  find  that  yotir  production 
report  under  paragraph  (c)  of  this  section: 

(1)  Is  not  supported  by  written  verifiable 
records  in  accordance  with  the  definition  of 
production  report;  or 

(2)  Fails  to  accurately  report  actual 
production,  acreage,  or  other  material 
information. 

(a)  In  addition  to  the  price  election  or 
amount  of  insurance  available  on  the  contract 
change  date,  we  may  provide  an  additional 
price  election  or  amount  of  insurance  no  later 
than  IS  days  prior  to  the  sales  closing  date. 
You  must  select  the  additional  price  election 
or  amount  of  insurance  on  or  before  the  salea 
closing  date  for  the  insured  crop.  These 
additional  price  elections  or  amounts  of 
insurance  will  not  be  less  than  those 
available  on  the  contract  change  date.  If  ytni 
elect  the  additional  price  election  or  amoimt 
of  insurance  any  claim  settlement  and 
amount  of  premium  will  be  based  on  this 
amount 

4.  Contract  Changes 

(a)  We  may  change  the  terms  of  your 
coverage  under  this  policy  from  year  to  year. 

(b)  Any  changes  in  policy  provisions,  price 
elections,  amounts  of  insurance,  premium 
rates,  and  program  dates  will  be  provided  by 
us  to  your  crop  insurance  agent  not  later  than 
the  contract  change  date  contained  in  the 
Crop  Provisions,  except  that  price  elections 
may  be  offered  after  the  contract  change  date 
in  accordance  with  section  3.  You  may  view 
the  documents  or  request  copies  from  your 
crop  insurance  agent. 

(c)  You  will  be  notified,  in  writing,  of 
changes  to  the  Basic  Provisioiu,  Crop 
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Provitiona,  and  Special  Proviaiona  not  later 
than  30  days  prior  to  the  cancellation  date  for 
the  inauied  crop.  Acceptance  of  change*  will 
be  concluaively  precumed  in  the  abaence  of 
notice  from  you  to  change  or  cancel  your 
insurance  coverage. 

5.  Ubeialization 

If  w*  adopt  any  revision  that  broadens  the 
coiwage  under  this  policy  subsequent  to  the 
contract  change  date  without  additional 
premiunt,  the  broadened  coverage  will  apply. 

0.  Report  of  Acnaga 

(a)  An  annual  acreage  report  must  be 
submitted  to  us  on  oar  form  for  each  insured 
crop  in  the  county  on  or  before  the  acr 
rapoaing  date  contained  in  the  Special 
PnMakmt,  except  as  follows: 

(1)  If  you  insure  multiple  crops  that  haw 
final  planting  dates  on  or  after  Augitst  15  but 
before  December  31,  you  must  submit  ao 
acreage  report  for  all  such  crops  on  or  before 
the  lalaet  applicable  acreage  reporting  date 
for  such  crops;  and 

(2)  If  you  insure  multiple  crops  that  have 
final  planting  dates  on  or  after  December  31 
but  before  August  IS.  you  must  submit  an 
acreags  report  for  all  such  crops  on  or  before 
the  latest  applicable  aoraafa  repotting  date 
far  such  crops. 

(3)  Notwithstandij^  the  provisions  in 
■actions  6(a)  (l)  and  (2): 

(i)  If  the  Special  Provisions  designate 
■•pante  planting  periods  for  a  crop,  you 
must  submit  an  acreaga  report  for  each 
planting  period  on  or  bef(»e  the  acreage 
reporting  date  contained  in  the  Special 
Provisions  for  the  planting  period:  and 

(ii)  If  planting  of  the  insured  crop 
continuaa  after  the  final  planting  diate  or  you 
are  prevented  from  planting  during  the  late 
planting  period,  the  acreage  reporting  date 
will  be  the  later  of: 

(A)  The  acreage  reporting  date  contained  in 
the  Special  Provisions; 

(B)  The  date  determined  in  accordance 
tvith  sections  (a)(1)  or  (2):  or 

(C)  Five  (5)  days  after  the  end  of  the  late 
planting  period  for  the  insured  crop,  if 
applicable. 

(b)  If  you  do  not  have  a  share  in  an  insured 
crop  in  the  county  for  the  crop  year,  you 
must  submit  an  acreage  report,  on  or  before 
the  acreage  reporting  date,  so  indicating. 

(c)  Your  acreage  report  must  include  the 
following  information,  if  applicable: 

(1)  All  acreage  of  the  crop  in  the  county 
(insurable  and  not  insurable)  in  which  you 
have  a  share: 

(2)  Your  share  at  the  time  coverage  begins: 

(3)  The  practice: 

(4)  The  type:  and 

(5)  The  data  the  insured  crop  was  planted. 

(d)  Because  incorrect  rapoiting  on  the 
arreaga  report  may  hava  the  eflKt  of 
changing  your  premium  and  any  indemnity 
that  may  be  due.  you  may  not  revise  this 
report  after  the  acreage  reporting  date 
without  our  consent. 

(e)  We  may  elect  to  determine  all 
premiums  and  indemnities  based  on  the 
information  you  submit  on  the  acraagi 
or  upon  the  factual  circumstances  we 
determine  to  have  existed. 

(f)  If  you  do  not  submit  an  acreege  report 
by  the  acreage  reporting  date,  or  if  you  £iil 


to  report  all  units,  we  msy  elect  to  determine 
by  unit  the  insurable  crop  acreage,  share, 
type  and  practice,  or  to  deny  liability  on  such 
units.  If  we  deny  liability  for  the  unreported 
units,  your  share  of  any  production  from  the 
unreported  units  will  be  allocated,  for  loss 
purposes  only,  as  production  (o  count  to  the 
reported  units  in  pioportkm  to  tha^liafaility 
on  each  repotted  unit 

(g)  If  the  information  reported  by  you  on 
the  acraagi  I  report  for  share,  acreage,  practice, 
type  or  otbw  malarial  information  is 
inconsistent  with  the  information  that  is 
determined  to  actually  exist  for  a  unit  and 
results  in: 

(1)  A  lower  UabUity  than  the  actual 
liability  determined,  the  production 
guarantee  or  amount  of  insurance  on  the  unit 
will  be  reduced  to  an  amount  that  is 
consistent  with  the  reported  information.  In 
the  event  that  insurable  acreage  is  under- 
repoited  for  any  unit,  all  pnxluction  or  value 
from  insurable  acreage  in  that  unit  will  be 
considered  production  or  value  to  count  in 
determining  the  indemnity:  and 

(2)  A  higher  liability  than  the  actual 
liability  determined,  the  information 
contained  in  the  acreage  report  will  be 
revised  to  be  consistent  with  the  correct 
information.  If  wre  discover  that  you  have 
incotractly  reported  any  information  on  the 
acraa^B  report  for  any  crop  year,  you  may  be 
required  to  provide  documentation  in 
subsequent  crop  years  that  substantiates  your 
report  of  acreage  for  those  crop  years, 
including,  but  not  limited  to,  an  acreaga 
measurament  service  at  youz  own  expense. 

(h)  Errors  in  reporting  units  may  be 
corrected  by  us  at  the  time  of  adjusting  a  loss 
to  reduce  our  liability  and  to  conform  to 
applicable  unit  division  guidelinoa. 

7.  Annual  Premium 

(a)  The  annual  premiimi  is  earned  and 
payable  at  the  time  coverage  begins.  You  will 
be  billed  for  premium  due  not  earlier  than 
the  premium  billing  date  specified  in  the 
Special  Provisions.  The  premium  due,  pitu 
any  accrued  interest,  will  be  considered 
delinquent  if  it  is  not  paid  on  or  before  the 
tennination  date  specified  in  the  Crop 
Provisions. 

(b)  Any  amount  you  o¥re  us  related  to  any 
crop  insured  with  us  under  the  authority  of 
the  Act  will  be  deducted  from  any  prevented 
planting  payment  or  indemnity  due  you  for 
any  crop  insured  with  us  under  the  authority 
of  the  Act 

(c)  The  annual  premium  amount  is 
determined,  as  applicable,  by  either 

(1)  Multiplying  tha  production  guarantee 
per  acre  times  dw  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  coverage  begins, 
and  times  any  premium  adjustment 
percentages  that  may  apply:  or 

(2)  Multiplying  the  amount  of  insurance 
par  acre  timaa  tha  pramium  rate,  times  the 
insufwi  acraagi,  timaa  your  share  at  the  time 
coverage  begins,  and  times  any  premium 
adfustmant  percentagaa  that  may  apply. 

(d)  The  premium  will  be  computed  using 
the  price  election  or  amount  of  insurance  you 
elect  or  that  we  assign  in  accotdanca  with 
soction  3(b). 


8.  Insured  Crop 

(a)  Tlie  insured  crop  will  be  that  shown  on 
your  accepted  application  and  as  specified  in 
the  Crop  Provisions  or  Special  Provisions 
and  must  be  grown  on  insurable  acreage. 

(b)  A  crop  which  will  NOT  be  insured  tvill 
include,  but  will  not  be  limited  to,  any  crop: 

(1)  If  the  farming  practices  carried  out  are 
not  in  accordance  %vith  the  farming  practices 
for  which  the  premium  rates,  production 
guarantees  or  amounts  of  insurance  have 
been  established,  imless  insurance  is  allowed 
by  a  written  agraement; 

(2)  Of  a  type,  class  or  varioty  establishad 
as  not  adapted  to  the  area  or  ntdudad  by  the 
policyprovisions: 

(3)  That  is  a  volunteer  crop; 

(4)  That  is  a  second  crop  following  the 
same  crop  (insured  or  not  insured)  harvestMl 
in  the  same  crop  yeai  imlass  specifically 
permitted  by  the  Crop  Provisions  or  the 
Special  Provisions; 

(5)  That  is  planted  for  tlie  development  or 
production  of  hybrid  seed  or  for 
experimental  purposes,  unless  permitted  bf 
the  Crop  Provisions  or  by  «vritten  agraeoient 
to  insure  such  crap;  or 

(6)  That  is  used  solely  for  wildlifs 
protection  or  management.  If  the  lease  statae 
that  specific  acreage  must  remain 
unharvested.  only  that  acreage  is 
uninsurable.  If  tlw  lease  specifiM  that  a 
percentage  of  the  crop  must  be  left 
unharvested,  your  share  will  be  reduced  by 
such  percentage. 

9.  Insurable  Acreage 

(a)  Acreage  planted  to  tha  insured  crop  in 
which  jrou  have  a  share  is  insurable  except 
acreage: 

(1)  That  has  not  been  planted  and 
harvested  within  one  of  the  3  previous  crop 
years,  unless: 

(i)  Such  acreage  was  not  planted: 

(A)  To  comply  with  any  other  USOA 
program; 

(B)  Because  of  crop  rotation,  {e.g..  com, 
soybean,  alUCa:  and  the  alfolfa  remained  for 
4  years  before  the  acreage  was  planted  to 
comagainj: 

(C)  Due  to  an  insurable  cause  of  loss  that 
prevented  planting;  or 

(D)  Because  a  perennial  crop  was  growm  on 
theacraage; 

(ii)  Such  acreage  was  planted  but  was  not 
harvested  due  to  an  insurable  cause  of  loss; 
or 

(iii)  The  Crop  Provisions  specifically  allow 
insurance  for  such  acreage; 

(2)  That  has  been  strip-mined,  unless 
Otkarwise  approved  by  written  agreement,  or 
nnhii  an  agricultural  commodity  other  than 
a  cover,  hay,  or  forage  crop  (except  com 
silage),  has  been  harvested  from  the  acreags 
for  at  least  five  crop  yean  after  the  strip- 
mined  land  was  reclaimed; 

(3)  On  which  the  insured  crop  is  damaged 
and  it  is  practical  to  replant  the  insured  crop, 
but  the  insured  crop  is  not  replanted; 

(4)  That  is  interplanted,  unless  allowed  by 
the  Crop  Provisions: 

(5)  That  is  otherwise  restricted  by  the  Crop 
Provisions  or  Special  Provisions:  or 

(6)  That  is  planted  in  any  manner  other 
than  as  specified  in  the  policy  provisions  for 
the  crop  unless  a  written  agreement  to  such 
planting  exists. 
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(b)  If  insuramx  is  provided  for  an  irrigated 
practice,  you  must  report  as  irrigated  only 
that  acreage  for  which  you  have  adequate 
facilities  and  adequate  water,  or  the 
reasonable  expectation  of  receiving  adequate 
water  at  the  time  coverage  begins,  to  carry 
out  a  good  irrigation  practice.  If  you  knew  or 
had  reason  to  know  that  your  water  may  be 
reduced  before  coverage  begins,  no 
reasonable  exfiectation  exists. 

(c)  Notwithstanding  the  provisions  in 
section  S(b)(l),  if  acreage  is  irrigated  and  we 
do  not  provide  a  premium  rate  for  an 
irrigated  practice,  you  may  either  report  and 
insure  the  irrigated  acreage  as  "non- 
irrigated,"  or  report  the  irrigated  acreage  as 
not  insured. 

(d)  We  may  restrict  the  amount  of  acreage 
that  we  will  insure  to  the  amount  allowed 
under  any  acreage  limitation  program 
established  by  the  United  States  Department 
of  Agriculture  if  we  notify  you  of  that 
restriction  prior  to  the  sales  cloaing  date. 

10.  Share  Insured. 

(a)  Insurance  will  attach  only  to  the  share 
of  the  person  completing  the  application  and 
will  not  extend  to  any  other  person  having 

a  share  in  the  crop  unless  the  application 
clearly  states  that 

(1)  The  insurance  is  requested  for  an  entity 
such  as  a  partnerahip  or  a  joint  venture;  or 

(2)  You  as  landloid  will  insure  your 
tenant's  share,  or  you  as  tenant  will  insure 
your  landlord's  share.  In  this  event,  you  must 
provide  evidence  of  the  other  party's 
approval  (lease,  power  of  attorney,  etc.).  Such 
evidence  will  be  retained  by  lu.  You  also 
mtist  clearly  set  forth  the  percentage  shares 
of  each  person  on  the  acreage  report. 

(b)  We  may  consider  any  acreage  or  interest 
reported  by  or  for  your  spouse,  child  or  any 
member  of  your  household  to  be  included  in 
your  share. 

(c)  Acreage  rented  for  a  percentage  of  the 
crop,  or  a  lease  containing  provisions  for 
both  a  minimum  payment  (such  as  a 
specified  amount  of  cash,  bushels,  pounds, 
etc..)  and  a  crop  share  will  be  considend  a 
crop  share  lease. 

(d)  Acreage  rented  for  cash,  or  a  lease 
containing  provisions  for  either  a  minimum 
payment  or  a  crop  share  (such  as  a  50/50 
share  or  SlOO.OO  per  acre,  whichever  is 
greater)  will  be  considered  a  cash  lease. 

11.  Insurance  Period. 

(a)  Except  for  prevented  planting  coverage 
(see  section  17),  coverage  begins  on  each  unit 
or  part  of  a  unit  at  the  later  of: 

(1)  The  date  we  accept  your  application 
(For  the  purpoaes  (rf  this  paragraph,  the  date 
of  acceptance  is  the  date  that  you  sidmit  a 
properly  executed  application  in  acconlanca 
with  section  2); 

(2)  The  date  the  insured  crop  is  planted;  or 

(3)  The  calendar  date  contained  in  the  Crop 
Provisions  for  the  b^inning  of  the  insurance 
period. 

(b)  Coverage  ends  at  the  earliest  ot 

(1)  Total  destruction  of  the  insured  crop  on 
the  unit; 

(2)  Harvest  of  the  unit; 

(3)  Final  adjustment  of  a  loss  on  a  unit; 

(4)  The  calendar  date  contained  in  the  Crop 
Provisions  for  the  end  of  the  insurance 
period; 


(5)  Abandonment  of  the  crop  on  the  unit; 
or 

(6)  As  otherwise  specified  in  the  Crop  ^ 
Provisions. 

12.  Causes  of  Loss. 

The  insurance  provided  is  against  only 
unavoidable  loss  of  production  directly 
caused  by  specific  causes  of  loss  contained 
in  the  Crop  Provisions.  All  other  causes  of 
loss,  including  but  not  limited  to  the 
following,  are  NOT  covered: 

(a)  Negligence,  mismanagement  or 
wrongdoing  by  you.  any  member  of  your 
family  or  household,  your  tenants,  or 
employees; 

(b)  Failure  to  follow  recognized  good 
farming  practices  for  the  insured  crop; 

(c)  Water  contained  by  any  governmental, 
public,  or  private  dam  or  reservoir  project; 

(d)  Failure  or  Ixeakdown  of  irrigation 
equipment  or  facilities;  or 

(e)  Failure  to  cany  out  a  good  irrigation 
practice  for  the  insured  crop,  if  applicable. 

13.  Replanting  Payment 

(a)  If  allowed  by  the  Crop  Provisions,  a 
replanting  payment  may  be  made  on  an 
insured  crop  replanted  after  we  have  given 
consent  and  the  acreage  replanted  is  at  least 
the  lesser  of  20  acres  or  20  percent  of  the 
insured  planted  acreage  for  the  unit  (as 
determined  on  the  final  planting  date  or 
within  the  late  planting  period  U  a  late 
planting  period  is  appliosble). 

(b)  No  replanting  payment  will  be  made  on 


(1)  On  ntdiich  our  appraisal  establishes  that 
production  will  exceed  the  level  set  by  the 
Crop  Provisions; 

(2)  Initially  planted  prior  to  the  earliest 
planting  date  establislMd  by  the  Special 
Provisions;  or 

(3)  On  which  one  replanting  payment  has 
already  been  allowed  for  the  crop  year. 

(c)  "The  replanting  payment  per  acre  will  be 
your  actual  cost  for  replanting,  but  will  not 
exceed  the  amount  determined  in  acxxmlance 
with  the  Crop  Provisions. 

(d)  No  replanting  payment  will  be  paid  if 
we  determine  it  is  not  practical  to  replant 

14.  Duties  in  the  Event  of  Damage  or  Loss. 


Your  Duties — 

(a)  In  case  of  damage  to  any  insured  crop 
you  must: 

(1)  Protect  the  crop  from  further  damage  by 
providing  sufficient  care; 

(2)  Give  us  notice  within  72  hours  of  your 
initial  discovery  of  damage  (but  not  later  than 
15  days  after  the  end  of  the  insurance 
period),  by  unit,  for  each  insured  crop  (we 
may  accept  a  notice  of  loss  provided  later 
than  72  hours  after  your  initial  discovery  if 
we  still  have  the  ability  to  acctirately  adjust 
the  loss): 

(3)  Leave  representative  samples  intact  for 
each  field  of  the  damaged  unit  as  may  be 
required  by  the  Crop  Provisioiu;  and 

(4)  Cooperate  with  us  in  the  investigation 
or  settlement  of  the  claim,  and,  as  often  as 
Mre  reasonably  require: 

(i)  Show  us  the  damaged  crop; 
(ii)  Allow  us  to  remove  samples  of  the 
insured  crop;  and 


(iii)  Provide  us  with  records  and 
dociunents  we  request  and  permit  us  to  make 
copies. 

(b)  You  must  obtain  consent  from  us 
before,  and  notify  us  after  you: 

(1)  Destroy  any  of  the  insured  crop  that  is 
not  harvested; 

(2)  Put  the  insured  crop  to  an  altemativa 
use; 

(3)  Put  the  acreage  to  another  use;  or 

(4)  Abandon  any  portion  of  the  insured 
crop.  We  will  not  give  consent  for  any  of  the 
actions  in  sections  14(b]  (1)  through  (4)  if  it 
is  practical  to  replant  the  crop  or  until  wa 
have  made  an  appraisal  of  the  potential 
production  of  the  crop. 

(c)  In  addition  to  complying  with  all  other 
notice  requirements,  you  must  submit  a 
claim  for  indemnity  declaring  the  amount  of 
your  loss  not  later  than  60  days  after  the  end 
of  the  insurance  period.  This  claim  must 
include  all  the  information  we  require  to 
settle  the  claim. 

(d)  Upon  our  request,  you  must: 

(1)  Provide  a  complete  harvesting  and 
marketing  record  of  each  insured  crop  by 
imit  including  separate  records  showing  the 
same  information  for  production  from  any 
acreage  not  insured;  and 

(2)  Submit  to  examination  under  oath. 

(e)  You  must  establish  the  total  production 
or  value  received  for  the  insured  crop  on  the 
unit,  that  any  loss  of  production  or  value 
occurred  during  the  insurance  period,  and 
that  the  loss  of  production  or  value  was 
directly  caused  by  one  or  more  of  the  insured 
causes  specified  in  the  Crop  Provisions. 

(f)  All  notices  required  in  this  section  that 
must  be  received  by  us  within  72  hours  may 
be  made  by  telephone  or  in  parson  to  your 
crop  insurance  agent  but  must  be  confirmed 
in  writing  within  15  days. 

OnrDutiaa— 

(a)  If  you  have  complied  with  all  the  policy 
provisions,  we  will  pay  your  loss  within  30 
days  after. 

(1)  We  reach  agreement  with  you; 

(2)  Completion  of  arbitration  or  appeal 
IMOceedings;  or 

(3)  The  entry  of  a  final  judgment  by  a  court 
of  competent  jurisdiction. 

(b)  In  the  event  we  are  unable  to  pay  your 
loss  within  30  days,  we  will  give  you  notice 
of  our  intentions  within  the  30-day  period. 

(c)  We  may  defer  the  adjustment  of  a  loss 
until  the  amount  of  loss  can  be  accurately 
determined.  We  will  not  pay  for  additional 
damage  resulting  from  your  failure  to  provide 
sufficient  can  fw  the  crop  during  the  deferral 
period. 

(d)  We  recognize  and  apply  the  loss 
adjustment  procedures  established  or 
approved  by  the  Federal  Crap  Insurance 
Corporation. 

15.  Production  Included  in  Detnmining 
Indemnities. 

(a)  The  total  production  to  be  counted  for 

a  unit  will  include  all  production  determined 
in  accordance  with  the  policy. 

(b)  The  amount  of  production  of  any 
unharvested  insured  crop  may  be  determined 
on  the  basis  of  our  field  appraisals  conducted 
after  the  end  of  the  insurance  period. 

(c)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  insured  crop 
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b  (konfMl  by  hail  or  fira.  appimiMla  will  be 
made  u  described  in  the  applicable  Form 
FCI-7S  "Request  To  Exclude  Hail  and  Fire" 
or  a  form  containing  the  tame  terms 
approved  by  the  Federal  Crop  Insurance 
Corporation. 

IS.  Late  Planting. 

Unless  limited  by  the  Crop  Proviaioas, 
insurance  «<rill  be  provided  for  aoMft 
planted  to  the  insured  crop  after  the  final 
planting  date  in  accordance  with  the 
following: 

(a)  The  production  guarantee  or  amount  of 
inaunnoe  for  each  acre  planted  to  the 
insured  crop  during  the  late  planting  period 
will  be  reduced  by  1  percent  per  day  for  each 
day  planted  after  the  final  planting  date. 

(b)  Acreage  planted  after  the  late  planting 
period  (or  after  the  final  planting  date  for 
crops  that  do  not  have  a  late  planting  period) 
may  be  insured  as  follows: 

(1)  The  production  guarantee  or  amount  of 
iOMMMOB  for  each  acre  planted  as  specified 
in  this  subsection  will  be  determined  by 
multiplying  the  production  guarantee  or 
■mount  of  insurance  that  is  provided  for 
11—1111  of  the  insured  crop  that  is  timely 
planted  by  the  prevented  planting  coverage 
level  percentage  you  elected,  or  that  is 
contained  in  the  Crop  Provisions  if  you  did 
not  elect  a  prevented  planting  coverage  level 
percentage; 

(2)  Planting  on  such  acreage  must  have 
been  prevented  by  the  final  planting  date  (or 
during  the  late  planting  period,  if  applicable) 
by  an  insurable  cause  occurring  within  the 
iiuurance  period  for  prevented  planting 
coverage; 

(3)  The  production  guarantee  for  any 
acreage  on  which  an  insured  cause  of  loss 
prawaots  completion  of  planting,  as  specified 
in  dM  definition  of  "planted  acreage"  {e.g., 
•aed  is  broadcast  on  the  soil  sur£K:e  but 
cannot  be  incorporated),  will  be  determined 
as  indicated  in  this  section;  and 


(4)  All  production  from  i 
specified  in  this  section  will  be  included  i 
production  to  count  for  the  unit. 

(c)  The  premium  amount  for  insurable 
■craaga  specified  in  section  16  (a)  or  (b)  will 
be  the  same  as  that  for  timely  planted 
acreage.  If  the  amount  of  premium  you  are 
required  to  pay  (gross  premium  leas  our 
subsidy)  for  such  aueagw  exceeds  the 
liability,  coverage  far  thoee  acrea  wrill  not  be 
provided  (no  premium  «vill  be  due  and  no 
indemnity  will  be  paid). 

17.  Prevented  Planting 

(a)  Unless  limited  by  the  policy  provisions, 
a  prevented  planting  payment  may  be  made 
to  you  for  eligible  acreage  if: 

(1)  You  were  prevented  from  planting  the 
insured  crop  by  an  insured  cause  that  occurs: 

(i)  On  or  after  the  sales  closing  date 
contained  in  the  Special  Provisions  for  the 
insured  crop  in  the  county  for  the  crop  jrear 
the  application  for  insurance  is  accepted;  or 

(ii)  For  any  subsequent  crop  year,  on  or 
after  the  sales  closing  date  for  the  previous 
crop  year  for  the  insured  crop  in  the  county, 
provided  insurance  has  been  in  force 
continuously  since  that  date.  Cancellation  for 
the  purpose  of  transferring  the  policy  to  a 
diff^nt  insurance  provider  for  the 
subsequent  crop  year  will  not  be  considered 
a  break  in  continuity  for  the  purpose  of  the 
preceding  sentence;  and 

(2)  You  include  any  acreage  of  the  insured 
crop  that  was  prevented  from  being  planted 
on  your  acreage  report. 

(b)  The  actuarial  documents  may  contain 
additional  levels  of  prevented  planting 

I  niiMBgn  that  you  may  purchase  iior  the 
insured  crop: 

(1)  Such  purchase  must  be  made  on  or 
before  the  sales  closing  date. 

(2)  If  you  do  not  purchase  one  of  those 
additional  levels  by  the  sales  closing  date, 
you  will  receive  the  prevented  planting 
coverage  specified  in  the  Crop  Provisions. 


(3)  If  you  have  a  Catastrophic  Risk 
Protection  Endorsement  for  any  crop,  the 
additional  levels  of  prevented  plsntiog 
coverage  will  not  be  available  for  that  crop. 

(4)  You  may  not  increase  your  elected  or 
assigned  prevented  planting  coverage  level 
for  any  crop  year  if  a  cause  of  loss  that  will 
or  could  prevent  planting  is  evident  prior  to 
the  time  you  wish  to  change  your  prevented 
planting  coverage  level. 

(c)  This  premium  amount  for  acreage  that 
is  prevented  from  being  planted  will  be  the 
same  as  that  for  timely  planted  acreage.  If  the 
amount  of  premium  you  are  required  to  pay 
(gross  premium  less  our  subsidy)  for  acreage 
that  is  prevented  from  being  planted  exceeds 
the  liability  on  such  acreage,  coverage  for 
those  acres  will  not  be  provided  (no  premium 
will  be  due  and  no  indemnity  «riU  be  peid 
for  such  acreage). 

(d)  Drought  or  failure  of  the  irrigation 
water  supply  will  not  be  considered  to  be  an 
insurable  cause  of  loss  for  the  purposes  of 
prevented  planting  unless,  on  the  final 
planting  date: 

(1)  For  non-irrigated  acreage,  the  area  that 
is  prevented  from  being  planted  is  classified 
by  the  Palmer  Drought  Severity  Index  as 
being  in  a  severe  or  extreme  drought;  or 

(2)  For  irrigated  acreage,  there  is  not  a 
reasonable  probability  of  having  adequate 
water  to  carry  out  an  irrigated  practice. 

(e)  The  max'T'U"'  number  of  acres  that 
may  be  eligible  for  a  prevented  planting 
pajrment  for  any  crop  will  be  determined  as 
follows: 

(1)  The  total  number  of  acres  eligible  for 
prevented  planting  coverage  for  all  crops 
cannot  exceed  the  number  of  acres  of 
cropland  in  your  farming  operation  for  the 
crop  year,  unless  you  are  eligible  for 
prevented  planting  coverage  on  double 
crapped  acreage  in  accordance  with  section 
17(0  (4)  or  (5).  The  eligible  acres  for  each 
insured  crop  will  be  determined  in 
accordance  ««rith  the  following  table. 


Typed  crop 


0)  The  crop  is  not  required 
to  be  oontrsded  wNh  • 
procwsor  to  be  ineured. 


Elgiiis  acres  If,  in  any  of  Itw  4  most  recent  crop  years, 

you  have  prodix»d  any  crop  for  which  insurance  was 

avaiiabie 


(A)  The  masimum  number  of  acres  certified  tor  APH 
purposes  or  reported  tor  ineurance  tor  ttw  crop  In 
any  one  oi  ttie  4  most  raoant  crop  years  (not  Inciud- 
ino  reported  prevented  ptanMng  acreage  thai  was 
planled  to  a  sut)strtute  crop  oiiar  9m\  an  sppro^ed 
cover  crop).  The  number  of  aoes  determined  at)ove 
tor  a  crop  may  be  Incraaaad  by  muitiptying  it  by  ttie 
ralto  ol  tie  tola!  cropland  acres  that  you  are  (arming 
Ms  yaer  (il  greeter)  to  the  total  cropland  acres  that 
you  farmed  in  the  previous  year,  provided  that  you 
submit  proof  to  us  that  tor  the  current  crop  year  you 
have  purchased  or  leesed  eddWonaf  land  or  that 
be  rslsesed  from  any  USDA  program 
arveat  of  a  crop.  Such  acreege  must 
have  bean  purchased,  leased,  or  rslsaasd  from  the 
USOA  program,  m  time  to  plant  it  tor  the  current  crop 
yeer  using  good  farming  practices.  Uo  cauae  of  tosa 
thst  wiN  or  could  prevent  planting  may  be  evident  at 
tfie  time  tfie  acreege  is  purchesed,  leessd,  or  ra- 
from  the  USDA  program. 


Eligit)le  acres  if,  in  any  of  the  4  most  recent  crop  years, 

you  have  not  produced  any  crop  tor  wtiich  insurance 

was  available 


(B)  The  number  of  acres  specified  on  your  intended 
acreage  report  which  Is  submitted  to  us  by  the  sales 
dosing  date  tor  aN  crops  you  insure  tor  the  crop  year 
and  tfiat  is  accepted  by  us.  The  total  numt>er  of 
acres  listed  may  not  exceed  the  number  of  acres  of 
cropiarxj  in  your  farming  operation  at  the  time  you 
submit  the  Interxled  acreage  report.  The  number  of 
detennlned  above  for  a  crop  may  only  be  in- 
by  multiplying  it  by  the  ratio  of  the  total  crop- 
larxl  acres  that  you  are  farming  this  year  (If  greater) 
to  the  numt>er  of  acres  listed  on  your  intended  acre- 
age report  if  you  meet  ttie  conditions  stated  in  sec- 
Hon  17(e)(1)(i)(A). 
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Type  of  crop 


OOThe  crop  must  be  con- 
tracted with  a  processor  to 
be  insured. 


Eligible  acres  if .  in  any  of  the  4  most  recent  crop  yeara, 

you  have  produced  any  crop  for  which  insurance  was 

availat)le 


(A)  The  number  of  acres  of  the  crop  specified  in  the 
processor  oorrtract,  if  the  contract  specifies  a  number 
of  acres  contracted  for  the  crop  year;  or  the  result  of 
dividing  tfte  quantity  of  production  stated  in  the  proc- 
essor conUact  by  your  approved  yield,  if  the  proc- 
essor contract  specifies  a  quantity  of  production  that 
will  be  accepted.  (For  the  purposes  of  establishing 
ttie  number  of  prevented  planting  acres,  any  reduc- 
tions applied  to  the  tiansitional  yield  for  failure  to  cer- 
tify acreage  and  production  for  four  prnr  years  will 
not  be  used.). 


Ebgibte  acres  if.  in  any  of  the  4  most  recent  crop  years 

you  have  not  produced  any  crop  for  which  insurwce 

"■»«  avaHabie 


(B)  The  number  of  acres  of  the  crop  as  detonnined  in 
section  l7(e)(1)(ii)(A). 


(2)  Any  eligible  acreage  determined  in 
acctndanca  with  the  table  contained  in 
section  17(e)(1)  will  be  reduced  by 
subtracting  the  number  of  acres  of  the  crop 
(insured  and  uninsured)  that  are  timely  and 
late  planted,  including  acreage  specified  in 
section  16(b). 

(f)  Regardless  of  the  number  of  eligible 
acres  determined  in  section  17(e),  prevented 
planting  coverage  will  not  be  provided  for 
any  acreage: 

(1)  If  at  least  one  contiguous  block  of 
prevented  planting  acreage  does  not 
constitute  at  least  20  acres  or  20  percent  of 
the  insurable  crop  acreage  in  the  unit, 
whichever  is  less.  We  will  assume  that  any 
prevented  planting  acreage  within  a  field  that 
contains  planted  acreage  would  have  been 
planted  to  the  same  crop  that  is  planted  in 
the  field,  unless  the  prevented  planting 
acreage  constitutes  at  least  20  acres  or  20 
percent  of  the  insurable  acreage  in  the  field 
and  you  can  prove  that  you  have  previously 
produced  both  crops  in  the  same  field  in  the 
same  crop  year 

(2)  For  which  the  actuarial  documents  do 
not  designate  a  premium  rate  unless  a  written 
agreement  designates  such  premium  rate; 

(3)  Used  for  conservation  purposes  or 
intended  to  be  left  unplanted  under  any 
program  administered  by  the  USDA; 

(4)  On  which  the  insured  crop  is  prevented 
from  being  planted,  if  you  or  any  other 
person  receives  a  prevented  planting 
payment  for  any  crop  for  the  same  acreage  in 
the  same  crop  year  (excluding  share 
arrangements),  unless  you  have  coverage 
greater  than  the  Catastrophic  Risk  Protection 
Plan  of  Insurance  and  have  records  of  acreage 
and  production  that  are  used  to  determine 
your  approved  yield  that  show  the  acreage 
was  double-cropped  in  each  of  the  last  4 
years  in  which  the  insured  crop  was  gro«vn 
on  the  acreage; 

(5)  On  which  the  insured  crop  is  prevented 
from  being  planted,  if  any  crop  from  which 
any  benefit  is  derived  under  any  program 
administered  by  the  USDA  is  planted  and 
fails,  or  if  any  crop  is  harvested,  hayed  or 
grazed  on  the  same  acreage  in  the  same  crop 
year  (other  than  a  cover  crop  which  may  be 
hayed  or  grazed  after  the  final  pTanting  date 
for  the  insured  crop),  unless  you  have 
coverage  greater  than  that  applicable  to  the 
Catastrophic  Risk  Protection  Plan  of 
Insurance  and  have  records  of  acreage  and 
production  that  are  used  to  determine  your 
approved  yield  that  show  the  acreage  was 
double-cropped  in  each  of  the  last  4  years  in 


which  the  inaiued  crop  was  grown  on  the 
acreage; 

(6)  Of  a  crop  that  is  prevented  from  being 
planted  if  a  cash  lease  payment  is  also 
received  for  use  of  the  same  acreage  in  the 
same  crop  year  (not  applicable  if  acreage  is 
leased  for  haying  or  grazing  only)  (If  you  state 
that  you  will  not  be  cash  renting  the  acreage 
and  claim  a  prevented  planting  payment  on 
the  acreage,  you  could  be  subject  to  civil  and 
criminal  sanctions  if  you  cash  rent  the 
acreage  and  do  not  return  the  prevented 
planting  payment  for  it); 

(7)  For  which  planting  history  or 
conservation  plans  indicate  that  the  acreege 
would  have  remained  fallow  for  crop  rotation 
purposes; 

(8)  That  exceeds  the  number  of  acres 
eligible  for  a  prevented  planting  payment; 

(9)  That  exceeds  the  number  of  eligible 
acres  physically  available  for  planting; 

(10)  For  which  you  cannot  provide  proof 
that  you  had  the  inputs  available  to  plant  and 
produce  a  crop  with  the  expectation  of  at 
least  producing  the  yield  used  to  determine 
the  production  guarantee  or  amount  of 
insurance  (Evidence  that  you  have  previously 
planted  the  crop  on  the  unit  will  be 
considered  adequate  proof  unless  your 
planting  practices  or  rotational  requirements 
show  that  the  acreage  would  have  remained 
fallow  or  been  planted  to  another  crop); 

(11)  Based  on  an  irrigated  practice 
production  guarantee  or  amount  of  insurance 
unless  adequate  irrigation  facilities  were  in 
place  to  carry  out  an  irrigated  practice  on  the 
acreage  prior  to  the  insured  cause  of  loss  that 
prevented  you  from  planting;  or 

(12)  Of  a  crop  type  that  you  did  not  plant 
in  at  least  one  of  the  four  most  recent  years. 
Types  for  which  separate  price  elections, 
amounts  of  insurance,  or  production 
guarantees  are  available  must  be  included  in 
your  APH  database  in  at  least  one  of  the  most 
recent  four  years,  or  crops  that  do  not  require 
yield  certification  (crops  for  which  the 
insurance  guarantee  is  not  based  on  APH) 
must  be  reported  on  your  acreage  report  in 

at  least  one  of  the  four  most  recent  crop  years 
except  as  allowed  in  section  17(e)(l)(iKB). 

(gj  The  prevented  planting  payment  for  any 
eligible  acreage  within  a  unit  wUl  be 
determined  by: 

(1)  Multiplying  the  liability  per  acre  for 
timely  planted  acreage  of  the  insured  crop 
(the  amount  of  insurance  per  acre  or  the 
production  guarantee  per  acre  multiplied  by 
the  price  election  for  the  crop,  or  type  if 
applicable)  by  the  prevented  planting 


coverage  level  percentage  you  elected,  or  that 
is  contained  in  the  Crop  Provisions  if  you  did 
not  elect  a  prevented  planting  coverage  level 
percentage; 

(2)  Multiplying  the  result  of  section 
17(g)(1)  by  the  number  of  eligible  prevented 
planting  acres  in  the  unit;  and 

(3)  Multiplying  the  result  of  section 
17(g)(2)  by  your  share. 

18.  Written  Agreements 

Terms  of  this  policy  which  are  specifically 
designated  for  the  use  of  written  agreements 
may  be  altered  by  written  agreement  in 
accordance  with  the  following: 

(a)  You  must  apply  in  %mting  for  eech 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
18(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  m 
variety,  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  agreement  vrill  only  be 
valid  for  one  crop  year  (If  a  wrritten 
agreement  isnot  specifically  renevred  the 
following  year,  insurance  coverage  for 
subsequent  crop  years  will  be  in  accordance 
with  the  printed  policy);  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if  you  demonstrate  your  ph)^ical 
inability  to  apply  prior  to  the  sales  closing 
date,  or  it  is  submitted  in  accordance  with 
any  regulation  which  may  be  promulgated 
under  7  CFR  part  400,  and  after  inspection 
of  the  acreage  by  us,  if  required,  it  is 
determined  that  no  loss  has  occurred  and  the 
crop  is  insurable  in  accordance  with  the 
policy  and  written  agreement  provisions. 

19.  Crops  as  Payment 

You  must  not  abandon  any  crop  to  us.  We 
will  not  accept  any  crop  as  compensation  for 
payments  due  us. 

For  FOC  policies 

20.  Appeals 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  thoee 
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datenninaUona  in  accordanca  with  a|^Mal 
provisiona  publiahad  at  7  CFR  part  11. 

For  rainsured  policies 

20.  Axfoitiation 

(a)  If  you  and  w*  fail  to  agree  on  any 
factual  determination,  the  uaagreement  will 
be  raaolved  in  accordance  with  the  rule*  of 
the  AoMtkan  Arbitration  Aasociation. 
Failure  to  agrae  with  any  factual 
dMannination  made  by  POC  Bust  be 
raaolved  through  tiie  FCIC  appeal  provisions 
published  at  7  CFR  part  11. 

(b)  No  award  determined  by  arbitration  or 
appeal  can  exceed  the  amount  of  liability 
established  or  which  should  have  been 
esUblisbed  under  the  policy. 

21.  Access  to  Insured  Crop  and  Records,  and 
Record  Retention 

(a)  Wa  raeerve  the  right  to  examine  the 
insured  cr^  as  often  as  %ve  reasonably 
requira. 

(b)  For  three  years  after  the  end  of  the  crop 
year,  you  must  retain,  and  provide  upon  our 
request,  complete  records  of  the  harvesting, 
storage,  shipment,  sale,  or  other  disposition 
of  all  the  insured  crop  produced  on  each 
unit.  This  requirement  also  spplies  tr  the 
records  used  to  esUblish  the  basis  for  the 
production  report  for  each  unit.  You  must 
also  provide  upon  our  request,  separate 
records  showing  the  same  infbmtation  for 
production  from  any  acnagB  not  insured.  We 
may  extend  the  record  retention  period 
beyond  three  years  by  notifying  you  of  such 
extension  in  writing.  Your  failure  to  keep  and 
maintain  such  records  will,  at  our  option, 
result  in: 

(1)  Cancellation  of  the  policy: 
(3)  Aaaignment  of  production  to  the  units 
by  us; 

(3)  Combination  of  the  optional  units;  or 

(4)  A  datarminatioo  that  no  indemnity  is 
du«. 

(c)  Any  penon  designated  by  us  will,  at 
any  time  auring  the  record  retention  period, 
have  access: 

(1)  To  any  records  ralating  to  thia 
insurance  at  any  location  whara  such  rect>rda 
may  be  found  or  maintained;  and 

(2)  To  the  farm. 

(d)  By  applying  for  insurance  under  the 
authority  of  the  Act  or  by  continuing 
insurance  for  which  you  previously  applied, 
you  authorize  us,  or  any  person  acting  for  us, 
to  obtain  records  relating  to  the  insured  crop 
from  any  person  who  may  have  ciutody  of 
thoae  raowda  including,  but  not  limited  to, 
FSA  offices,  banks,  warehouses,  gins, 
cooperatives,  marketing  associations,  and 
accountants.  You  must  assist  us  in  obtaining 
■11  records  which  we  request  from  third 
parties. 

22.  Other  Insurance 

(a)  Other  Like  Insurance.  You  must  not 
obtain  any  other  crop  insurance  issued  under 
the  authority  of  the  Act  on  jrour  share  of  the 
insured  crop.  If  we  determine  that  more  than 
one  policy  on  your  share  is  intentional,  you 
may  be  subject  to  the  sanctioiu  authorized 
under  this  policy,  the  Act,  or  any  other 
applicable  statute.  If  we  determine  that  the 
violation  was  not  intentional,  the  policy  with 
the  earliest  date  of  application  will  be  in 
toica  and  all  other  policies  will  be  void. 


Nothing  in  this  paragraph  prevents  you  from 
obtaining  other  insurance  not  issued  under 
the  Act. 

(b)  Other  InMumnce  Against  Fire.  If  you 
have  other  insurance,  whether  valid  or  not, 
against  damage  to  the  liuured  crop  by  fin 
during  the  insurance  period,  and  you  have 
not  excluded  coverage  for  Are  from  this 
policy,  we  will  be  liable  for  loss  due  to  fire 
only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  policy  without  regard  to 
such  other  insurance;  or 

(2)  The  amount  by  which  the  loaa  frtMD  fire 
ia  determined  to  exceed  the  indemnity  paid 
or  payable  under  such  other  insurance. 

(c)  For  the  purpose  of  subsection  lb)  of  this 
section  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  of  tha  iimiiad  crop  on  the 
unit  involved  before  th«  Bn  and  after  the 
fire,  aa  determined  from  appiaiaals  made  by 
us. 

23.  Conformity  to  Food  Security  Act 

Although  your  viofation  of  a  number  of 
{sderal  statutes,  including  the  Act.  may  cause 
cancelfation,  termination,  or  voidanca  of 
your  insurance  contnct,  you  should  be 
specifically  aware  that  your  policy  will  be 
canceled  if  you  are  determined  to  be 
ineligible  to  receive  benefits  under  the  Act 
due  to  violation  of  the  controlled  subataiKe 
provisions  (title  XVII)  of  the  Food  Security 
Act  of  1985  (Pub.  I>  99-198)  and  the 
regufations  promulgated  under  the  Act  by 
USDA.  Your  insurance  policy  will  be 
canceled  if  you  are  determined,  by  the 
appropriate  Agency,  to  be  in  vioUtion  of 
tbaae  provisions.  We  will  recover  any  and  all 
monies  paid  to  you  or  received  by  you  during 
your  period  of  ineligibility,  and  your 
premium  will  be  refunded,  leas  a  reasonable 
amount  for  expenses  and  handling  not  to 
exceed  20  percent  of  the  premium  paid  ot  to 
be  paid  by  you. 

ForFOCpoUctae 

24.  Amounts  Due  Us 

(a)  Any  amount  illegally  or  erroneously 
paid  to  you  or  that  is  o«ired  to  us  but  is 
delinquent  may  be  recovered  by  us  through 
ofbet  by  deducting  it  from  any  loan  or 
payment  due  you  under  any  Act  of  Congraas 
or  program  administered  by  any  United 
States  Government  Agency,  or  by  other 
collection  action. 

(b)  Interest  will  accrue  at  the  rate  of  1.25 
percent  simple  interest  per  calendar  month, 
or  any  part  thereof,  on  any  unpaid  premium 
amount  due  us.  With  respect  to  any 
premiums  owed,  interest  will  start  to  aooua 
on  the  first  day  of  the  month  following  the 
premium  billing  date  specified  in  the  Special 
Provisions. 

(c)  For  the  purpose  of  any  other  amounts 
due  us,  such  as  repayment  of  indemnities 
found  not  to  have  been  earned: 

(1)  Interest  will  start  on  the  date  that  notice 
ia  issued  to  you  for  the  collection  of  tha 
unearned  amount: 

(2)  Amounts  found  due  under  this 
paragraph  will  not  be  charged  interest  if 
payment  is  made  within  30  days  of  isauanre 
of  the  notice  by  us; 


(3)7)10  amount  will  be  considered 
delinquent  if  not  paid  within  30  days  of  tha 
date  the  notice  is  issued  by  us; 

(4)  Penalties  and  interest  will  be  charged 
in  accordance  with  31  U.S.C.  3717  and  4  CFR 
part  102;  and 

(5)  The  penalty  for  accounts  more  than  90 
days  delinquent  is  an  additional  6  percent 
par  annum. 

(d)  Interest  on  any  amount  due  us  found 
to  have  been  received  by  you  because  of 
fraud,  misrepresentation  or  presentation  by 
you  of  a  false  claim  will  start  on  the  date  you 
received  the  amount  with  the  additional  6 
percent  penalty  beginning  on  the  31st  day 
after  the  notice  of  amount  due  is  issued  to 
you.  This  interest  is  in  addition  to  any  other 
amount  found  to  be  due  under  any  other 
federal  criminal  or  civil  statute. 

(e)  If  we  determine  that  it  is  necessary  to 
contract  with  a  collection  agency,  refier  the 
debt  to  govenm>ent  collection  centen,  the 
Department  of  Treasury  Offaet  Program,  or  to 
employ  an  attorney  to  assist  in  collection. 
you  agree  to  pay  all  the  expenses  of 
collection. 

(f)  All  amounU  paid  will  be  appUed  first 

to  expenses  of  collection  if  any,  second  to  tha 
reduction  of  any  penalties  which  may  have 
been  assessed,  then  to  reduction  of  accrued 
intareet,  and  finally  to  reduction  of  the 
principal  balance. 
For  reinsured  policies 

24.  Amounts  Due  Us 

(a)  Interest  will  accrue  at  tha  rate  of  1.25 
percent  simple  interest  per  calendar  month, 
or  any  portion  thereof,  on  any  unpaid 
amount  due  us.  For  the  purpose  of  premium 
amounts  due  us,  the  interest  will  stari  to 
accrue  on  the  first  day  of  the  month 
following  the  premium  billing  date  specified 
in  the  Special  Provisions. 

(b)  For  the  purpose  of  any  other  amounts 
due  us.  such  as  repayment  of  indemnities 
found  not  to  have  bcwn  earned,  intereet  ¥rill 
start  to  accrue  on  the  date  that  notice  is 
issued  to  you  for  the  collection  of  the 
unearned  amount.  Amounts  found  due  under 
this  paragraph  will  not  be  charged  interest  if 
payment  is  made  within  30  days  of  issuance 
of  the  notice  by  us.  The  amount  will  be 
considered  delinquent  if  not  paid  within  30 
days  of  the  date  the  notice  is  issued  by  us. 

(c)  All  amotmts  paid  will  be  applied  firat 
to  expenses  of  collection  (see  subsection  (d) 
of  thU  section)  if  any,  second  to  the 
raduction  of  accrued  interest,  and  then  to  tha 
reduction  of  the  principal  balance. 

(d)  If  we  determine  that  it  is  necessary  to 
contract  with  a  collection  agency  or  to 
employ  an  attorney  to  assist  in  collection, 
you  agrae  to  p«y  all  of  the  expenses  of 
coUectiotL 

(e)  A  portion  of  the  amount  paid  to  you  to 
which  you  were  not  entitled  may  be  collected 
through  administrative  offset  from  payments 
you  taceiva  from  United  States  government 
agencies  in  aocordance  with  31  U.S.C. 
chapter  37. 

25.  Legal  Action  Againat  Us 

(a)  You  may  not  bring  legal  action  against 
us  imless  you  have  complied  with  all  of  the 
policy  provisions. 

(b)  If  you  do  take  legal  action  against  lu, 
you  must  do  so  within  12  months  of  the  date 
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of  denial  of  the  claim.  Suit  must  be  brought 
in  accordance  with  the  provisions  of  7^.S.C. 
15080). 

(c)  Your  right  to  recover  «l««mg^ 
(compensatory,  punitive,  or  other),  attorney's 
fses.  or  other  charges  is  limited  or  excluded 
by  this  contract  or  by  Federal  Regulations. 

26.  Payment  and  Interest  Limitations 

(a)  Under  no  circumstanoaa  will  we  be 
li^le  for  the  payment  of  dam^es 
(compenaatoiy.  punitive,  or  other),  attorney's 
fees,  or  other  charges  in  connection  with  any 
claim  for  indemnity,  whether  we  approve  or 
disapprove  such  claim. 

(b)  We  will  pay  simple  interest  compitad 
on  the  net  indemnity  ultimately  found  to  be 
due  by  us  or  by  a  filial  judgment  of  a  court 
of  competent  Jurisdiction,  from  and 
including  the  Slst  day  after  the  date  yim  sign, 
date,  and  submit  to  us  the  properly 
completed  claim  on  our  form.  Interest  will  be 
paid  only  if  the  reason  for  our  failure  to 
timely  pay  is  NOT  due  to  your  failure  to 
provide  infoimation  or  other  material 
neoaasaiy  for  the  oompuUtion  or  payment  of 
the  indanuiity.  The  interest  rate  wiU  be  that 
established  by  the  Secrataiy  of  the  Treasury 
under  section  12  of  the  Contract  Diaputes  Act 
of  1978  (41  U^C  611)  and  published  in  the 
ttdani  Bagialf  semiannually  on  or  about 
January  1  and  July  1  of  each  year,  and  may 
vary  with  each  publication. 

27.  Concaalmant.  Misrepresentation  or  Ftaud 

(a)  ff  you  have  falsely  or  fraudulently 
concealed  the  fact  that  you  are  ineligible  to 
receive  benefits  under  the  Act  or  if  you  or 
anyone  assisting  you  has  intantiotuilly 
concealed  or  misrepresented  any  material 
fact  relating  to  this  policy: 

(1)  This  policy  will  be  voided;  and 

(2)  You  may  be  subject  to  remedial 
sanctions  in  accordance  with  7  CFR  part  400. 
subpart  R. 

(b)  Even  though  the  policy  is  void,  you 
may  stiU  be  required  to  pay  20  percent  of  the 
premium  due  tmder  the  policy  to  offaet  costs 
incurred  by  us  in  the  service  of  this  policy. 
If  previously  paid,  the  balance  of  the 
premium  will  be  returned. 

(c)  Voidance  of  this  policy  will  result  in 
you  having  to  reimburse  all  indemnities  paid 
for  the  crop  year  in  which  the  voidance  was 
eSective. 

(d)  Voidance  will  be  effective  on  the  first 
day  of  the  insurance  period  for  the  crop  year 
in  which  the  act  occurred  and  will  not  afiect 
the  policy  for  subsequent  crop  years  unless 
a  violation  of  this  section  also  occurred  in 
such  crop  years. 

28.  Transfar  of  Coverage  and  Right  to 
Indemnity 

If  you  transfer  any  part  of  your  shan 
during  the  crop  year,  you  may  transfnr  your 
coverage  rights,  if  the  transferee  is  eligible  for 
crop  insurance.  We  «vill  not  be  liable  for  any 
more  than  the  liability  determined  in 
accordance  with  your  policy  that  existed 
before  the  transfer  occurred.  The  transfer  of 
coverage  rights  must  be  on  our  form  and  will 
not  be  effective  until  approved  by  us  in 
writing.  Both  you  and  the  transfaree  are 
jointly  and  severally  liable  for  the  payment 
of  the  premium.  The  transferee  has  all  rights 
and  responsibilities  under  this  policy 
consistent  with  the  transferee's  interest 


29.  Assignment  of  Indemnity 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year.  "Hie 
assignment  must  be  on  our  finm  and  will  not 
be  effective  until  approved  in  writing  by  us. 
The  assignee  wrill  have  the  right  to  submit  all 
loss  notices  and  forms  as  required  by  the 
policy.  If  you  have  sufibred  a  loss  from  an 
insurable  cause  and  fail  to  file  a  claim  for 
indemnity  within  60  days  after  the  end  of  the 
insurance  period,  the  asitignno  may  submit 
the  claim  for  indemnity  not  later  than  15 
dmys  after  the  60-day  period  has  expiiwL  We 
will  honor  the  turns  of  the  aasignmeni  only 
if  we  can  accuratsly  determine  the  ■mmmt  of 
the  claim.  H6%irevar.  no  action  will  lie  gainst 
us  for  failure  to  do  so. 

30.  Subrogation  (Recovery  of  Loss  Ftam  A 
Third  Party) 

Since  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  preserve  this 
right.  If  we  pay  you  for  your  loss,  your  right 
to  recovery  will,  at  our  option,  belong  to  us. 
If  we  recover  more  than  we  paid  you  plus  our 
expenses,  the  excess  wrill  be  paid  to  you. 

31.  Applicability  of  State  and  Local  Statutes 

If  the  provisions  of  this  policy  conflict  with 
statutes  of  the  Slate  or  locality  in  which  this 
policy  is  issued,  the  policy  provisions  will 
prevail.  State  and  looal  laws  and  ragulathms 
in  conflict  with  federal  statutes,  this  policy, 
and  the  applicable  reguktions  do  not  apply 
to  this  policy. 

32.  Descriptive  Headings 

The  descriptive  headings  of  the  various 
policy  provisioiu  are  formuUted  for 
convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  policy  provisions. 

33.  Notices 

(a)  All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your  crop 
insurance  agent  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice.  If  the  date  by 
which  you  are  required  to  submit  a  report  or 
notice  falls  on  Saturday,  Sunday,  or  a  Federal 
holiday,  or  if  your  agent's  office  is.  for  any 
reason,  not  op)en  for  business  on  the  date  you 
are  required  to  submit  such  notice  or  report, 
such  notice  or  report  must  be  stibmitted  on 
the  next  business  day. 

(b)  All  notices  and  communications 
required  to  be  sent  by  us  to  you  will  be 
mailed  to  the  address  contained  in  your 
records  located  with  your  crop  insurance 
agent.  Notice  sent  to  such  address  will  be 
conclusively  presumed  to  have  been  received 
by  you.  You  should  advise  us  immediately  of 
any  change  of  address. 

34.  Unit  Division 

(a)  Unless  limited  by  the  Crop  Provisioiu 
or  Special  Provisions,  a  basic  unit  as  defined 
in  section  1  of  the  Basic  Provisions  may  be 
divided  into  optional  units  if,  for  each 
optional  unit,  you  meet  the  following: 

(1)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discernible  break 


in  the  planting  pattern  at  the  boundariaa  of 
each  optional  nnit: 

(2)  All  optional  uniU  you  aelect  far  the 
crop  year  are  identified  on  tha  acra^a  report 
&>r  that  crop  year  (Units  will  be  datarminad 
when  the  acreage  is  reported  but  may  be 
adfustad  or  coiid>ined  to  refiect  the  actual 
imit  structure  when  adjusting  a  kisa.  No 
furthar  unit  division  may  be  made  after  the 
acnage  reporting  date  tor  any  reaaon): 

(3)  You  have  records,  that  are  "•'^^^Af  to 
us.  of  planted  acreage  and  the  prodnctian' 
from  each  optional  unit  for  at  laast  the  iMt 
crop  jraar  used  to  determina  your  ptoductioo 
guanntae; 

(4)  You  have  rsoords  of  Barkated  or  stored 
production  from  each  aptkmal  unit 
maintained  in  such  a  imumt  that  parmita  us 
to  verify  the  productioB  from  each  optkxial 
unit,  or  the  production  from  each  nptkiBal 
unit  is  kept  separate  until  hias  adfoataaat  ia 
mmplatad  by  us;  and 

(b)  Each  optional  tmit  must  meet  ooa  or 
more  irf tha  following,  nnlnas  othorwiaa 
specified  in  the  Crop  Provisions  or  allowed 
fay  writtra  agreement: 

(1)  Optional  unita  may  be  aataUisfaad  if 
eecfa  optitmal  unit  is  looated  in  a  a^iaiata 
section.  In  the  ahaence  of  sections,  wa  may 
consider  parcels  of  land  lagallv  identified  by 
other  methods  of  measure  sucm  as  Spanish 
grants,  as  the  equivalents  of  sections  frir  unit 
purposes.  In  areas  which  have  not  been 
surveyed  using  sectioiu,  section  equivalents 
or  in  areas  where  boundaries  are  not  readily 
discernible,  each  optional  unit  must  be 
located  in  a  separate  FSA  farm  aerial  number 
and 

(2)  In  addition  to,  or  instead  of, 
establishing  optional  units  by  section,  section 
equivalent  or  FSA  farm  serial  number, 
optional  units  may  be  based  on  irrigated  and 
non-irrigated  acreage.  To  qualify  as  separate 
irrigated  and  non-irrigated  optional  unite,  the 
non-irrigated  acreage  may  not  continue  into 
the  irrigated  acreage  in  the  same  rows  or 
planting  pattern.  The  irrigated  acreage  may 
not  extend  beyond  the  point  at  which  the 
irrigation  system  can  deliver  the  quantify  of 
water  needed  to  produce  the  yield  on  which 
the  guarantee  is  based,  except  the  comers  of 

a  field  in  which  a  center-pivot  irrigation 
system  is  used  may  be  considered  as  irrigated 
acreage  if  the  comers  of  a  field  in  which  a 
center-pivot  irrigation  system  is  used  do  not 
qualify  as  a  separate  non-irrigated  optional 
unit  In  this  case,  production  from  bioth 
practices  will  be  used  to  determine  your 
approved  yield. 

(c)  Optional  units  are  not  available  for 
crops  insured  under  a  Catasbophic  Risk 
Protection  Endorsement 

(d)  UyoM  do  not  comply  fiilly  with  the 
provisions  in  this  section,  we  will  confine 
all  optional  units  that  are  not  in  compliance 
%vith  these  provisioru  into  the  basic  unit  from 
which  they  were  formed.  We  will  combine 
the  optional  units  at  any  time  we  discover 
that  you  have  failed  to  comply  with  tbaae 
provisions.  If  failure  to  comply  with  tbaaa 
provisions  is  determined  by  us  to  be 
inadvertent,  and  the  optional  units  are 
combined  into  a  basic  unit,  that  portion  of 
the  additioiial  premium  paid  for  the  optional 
unite  that  have  hem  combined  will  be 
refunded  to  you  for  the  unite  combined. 
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6.  Amend  $457,101  as  follows: 
(a)  Revise  the  introductory  text  to  read 
as  follows: 


44i7.101 


Qraine  cfop  tneucenoe 


The  iiimII  grain*  crop  insiumnce  provUioos 
for  the  19ge  uid  cuocaading  crop  yaars  in 
countiM  with  a  contiact  rhanfi  data  of 
Decambw  31.  and  kr  the  1999  and 
■uccaading  crop  yaais  in  cedatias  with  a 
contract  dianga  data  of  funa  30.  ara  as 
foliows: 


(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 

•  •        •        •        • 

If  a  conflict  axiats  among  ttw  policy 
provfsioos.  tlwordar  of  priority  is  as  foiknw: 
(1)  Tba  CatMtrophic  Itiak  Protection 
Endotsaasaat.  if  applicabla:  (2)  Um  Special 
I>rovisifln8:  (3)  tliaaa  Crop  Proviaions:  aad  (4) 
Um  BmIc  l>roviaiona  with  (1)  controlliag  (2). 
ate 

•  •         •         •         • 

(c)  Remove  the  alphabetic  paragraph 
deaignations  in  section  1  and  the 
definitions  of  "days,"  "final  planting 
date,"  "good  farming  practicea." 
"interplanted,"  "irrigated  practioe." 
"late  planted."  "lata  planting  period." 
"pnctical  to  replant,"  "production 
guarantee,"  "replanting,"  and  "timely 
planted;"  revise  the  definitions  of 
"planted  acreage"  and  "prevented 
planting."  and  add  the  definition  of 
"sales  closing  date"  to  read  as  follows: 

1.  Definitions 


Planted  uueuga — In  addition  to  the 
definition  contained  in  tlie  Basic  Proviaions. 
except  for  flax,  land  on  which  aaad  is 
initially  apread  onto  tlie  soil  surfoce  by  any 
mstliod  and  autMequeotly  is  macltanically 
incorporated  into  the  soil  in  a  timely  manner 
and  at  the  proper  depth  will  Iw  considered 
planted.  Flax  seed  must  initially  be  planted 
in  rows  to  be  considered  planted,  unless 
otlierwise  provided  l>y  the  Special 
Provisions,  actuarial  documents,  or  by 
viTTittan  agreement. 

Piwented  planting — In  lieu  of  the 
definition  contained  in  the  Basic  (Provisions, 
Cailure  to  plant  the  insured  crop  with  proper 
equipment  by  the  latest  final  planting  date 
designated  in  tlie  Special  Provisions  for  tlie 
insured  crop  in  the  county  or  by  the  end  of 
tlie  late  planting  period.  You  must  have  been 
prevented  from  planting  the  insured  crop  due 
to  an  insured  cause  of  loss  tliat  also 
prevented  most  pfoducars  from  planting  on 
acreage  with  similar  diaracteristics  in  the 
surrounding  area. 

Safes  ckmng  dote — In  lieu  of  the  definition 
contained  in  the  Basic  Provisions,  a  date 
contained  in  tlie  Special  Provisions  by  which 
an  application  must  be  filed  and  by  which 
you  may  ctiange  your  crop  insurancw 
coverage  for  a  crop  year.  If  the  Special 
Provisions  provide  a  sales  r toeing  date  for 
both  winter  and  spring  types  of  the  insured 


crop  and  you  plant  any  insurable  acreage  of 
the  winter  type,  you  may  not  clianga  your 
crop  insurance  coverage  after  tlie  sales 
closing  date  for  the  winter  type. 

(d)  Remove  the  words  "Common  Crop 
Insurance  Policy"  and  add  in  their 
place,  the  words  "Basic  Provisions"  in 
the  following  places: 

i.  Section  3; 

ii.  Section  4; 

iii.  Sections  6  (bKD  and  (bHZ): 

iv.  Section  7,  intnxluctory  text: 

V.  Section  B,  introductory  text; 

vi.  Sections  9(aXl)  and  (c);  and 

viL  Section  10. 

(e)  Remove  the  words  "acttiarial 
table"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  section  6 
paragraphs  (a)  and  (bH2). 

(f)  Remove  the  word  "provides"  and 
add  in  its  place,  the  word  "provide"  in 
section  6  paragraph  (bK2),  the  first 
sentence. 

(g)  Revise  section  2  to  read  as  follows: 
•        •        •        •        • 

2.  Unit  Division 

In  addition  to  the  requirements  of  section 
34<b)  of  tlie  Basic  Proviaions.  for  wheat  only, 
in  addition  to.  or  iiutead  of.  establishing 
optional  uniu  by  section,  section  equivalent 
or  FSA  farm  serial  numlier  and  l>y  irrigated 
and  non-irrigated  practicsa,  optional  units 
may  be  establlstiad  if  each  optional  unit 
contains  only  initially  planted  winter  wheat 
or  only  initially  planted  spring  wheat 
Optional  units  may  be  established  in  this 
manner  only  in  counties  having  both  winter 
and  spring  type  final  planting  dates  as 
designated  in  the  Special  Provisions. 

(h)  Revise  section  6(bXl)  to  read  as 
follows: 


S.  insured  Crop 

(a)  •  •  • 

(b)  •  •  • 

(1)  May  rapoit  all  planted  acreage  whan 
you  report  your  scrsage  for  the  crop  year  and 
specify  any  aaaaga  to  be  destroyed  as 
uninsurable  acreage.  (By  doing  so,  no 
oavtngB  will  be  considered  to  have  attached 
on  the  specified  acreage  and  no  premium 
virill  be  due  for  such  acreage.  If  you  do  not 
destroy  such  acreage,  you  will  be  subject  to 
the  under-reporting  provisions  contained  in 
section  6  of  tlM  Basic  Provisions):  or 

•  •         •         •         • 

(i)  Revise  sections  7  (aXlXD.  (aXlXii). 
and  (aX2Xi)  to  read  as  follows: 

•  •        •        •        • 

7.  Insurance  Period 


(a)  •  •  • 

(i)  The  acreage  must  ha  planted  on  or 
before  the  final  planting  date  designated  in 
the  Special  Provisions  for  the  insured  crop 
except  as  allowed  in  section  12  of  these  Crop 
Provisions  and  section  16  of  tlie  Basic 
Provisions. 


(ii)  Any  acreage  of  the  insured  crop 
damaged  before  tlie  final  planting  datj,  to  the 
extent  that  producers  in  the  surrounding  area 
would  not  normally  further  care  for  the  crop, 
must  be  replanted  unlesa  we  agree  that  it  is 
not  practioal  to  replant 

(2)  *   •  • 

(i)  The  Biinacn  must  be  planted  on  or 
b^bra  the  final  planting  date  designated  in 
the  Special  Provistons  for  the  type  (%vinter  or 
spring)  except  as  allowed  in  aection  12  of 
thaae  Qop  Provisions  and  section  16  of  the 
Basic  Previsions. 
■         •         •         •         • 

(j)  Revise  section  12  to  read  aa 
follows: 


12.  Late  Planting 

A  lata  plaiting  period  is  not  applicable  to 
fdl-planted  wbaet  Any  wtnter  wheat  that  is 
planted  after  the  fall  final  planting  data  in 
counties  far  which  the  Special  Provisions 
also  cxmtain  a  final  planting  date  for  spring 
wiieat  will  not  be  insured.  Any  winter  whast 
that  is  planted  after  the  fail  final  planting 
date  in  counties  for  which  the  Special 
Provisions  contain  only  a  fall  final  planting 
date  will  not  be  insured  unless  you  were 
prevented  bom  planting  the  winter  wtieat  by 
the  foil  final  planting  date.  Such  acreage  will 
be  insurable,  and  the  production  guarantee 
and  premium  for  tiie  acieage  will  be 
determined  in  accordance  with  sections  16 
(b)  and  (c)  of  the  Basic  Provisions. 

(k)  Add  a  section  13  to  read  as 
follows: 


13.  I>revented  Planting 

(a)  In  addition  to  the  provisions  contained 
in  section  17  of  the  Baaic  Proviaions.  in 
counties  for  which  tiie  Special  Provisions 
designate  a  spring  final  planting  date,  your 
prevented  planting  production  guarantee  will 
be  besed  on  your  spproved  yield  for  spring- 
plantad  acraaga  of  the  insured  crop. 

(b)  Your  prevented  planting  coverage  wrill 
be  60  percent  of  your  production  guarantee 
for  timely  planted  acreage.  If  you  have 
limited  or  additional  levels  of  coverage,  as 
specified  in  7  CFR  part  400,  subpart  T,  and 
pay  an  additional  premium,  you  may 
increase  your  prevented  planting  coverage  to 
a  level  specified  in  the  actuarial  documents. 

7.  Amend  §457.104  as  folloMrs: 
(a)  Revise  the  introductory  text  to  read 
as  follows: 

$467,104   Cotton  crop  Inauranoa 


The  cotton  crop  insurance  provisions 
for  the  1998  crop  year  are  as  follows: 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 


If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  pricMrity  is  as  follows: 
(1)  the  Catastrophic  Risk  Protection 
Endorsement,  if  applicable;  (2)  the  Special 
Provisions:  (3]  these  Crop  Provisions;  and  (4) 
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the  Basic  Provisions  with  (1)  controlling  (2), 
etc 


(c)  Remove  the  alphabetic  paragraph 
designations  in  section  1  and  the 
definitions  of  "days."  "final  planting 
date,"  "good  fanning  practices." 
"interplanted,"  "irrigated  practice." 
"late  planted,"  "late  planting  period." 
"practical  to  replant,"  "prevented 
planting,"  "replanting,"  "timely 
planted,"  and  "written  agreement"  and 
revise  the  definition  of  "planted 
acreage"  to  read  as  follows: 
*        *        •        •        • 

1.  Definitions 


Planted  acreage— Jn  sddition  to  the 
definition  contained  in  tlie  Basic  Provisions, 
cotton  must  be  planted  in  rows,  unless 
otherwise  provided  by  the  Special 
Provisions,  actuarial  documents,  or  by 
written  agreement.  The  yield  conversion 
foctor  normally  applied  to  non-irrigated  skip- 
row  cotton  acreage  will  not  be  used  if  the 
land  between  the  rows  of  cotton  is  planted 
to  any  other  spring  planted  crop. 

(d)  Remove  the  words  "Common  Crop 
Insurance  Policy"  and  add  in  their 
place,  the  words  "Basic  Provisions"  in 
the  following  places: 

i.  Section  3; 
ii.  Section  4; 

iii.  Section  5.  introductory  text; 
iv.  Section  6,  introductory  text; 
V.  Section  7.  introductory  text; 
vi.  Sections  8  (a)  and  (b); 
vii.  Section  9.  introductory  text;  and 
viii.  Section  10(a). 
•        •        •        •        •   ' 

(e)  Remove  section  2. 

(f)  Remove  section  13  and  redesignate 
sections  3  through  12  as  sections  2 
through  11  respectively. 

(g)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  redesignated 
section  5. 

(h)  Revise  redesigned  section  6(b)  to 
read  as  follo%vs: 


0.  Insurable  Acraaga 
•      .  •        •        • 


(b)  Any  acreage  of  the  insured  crop 
damaged  before  the  final  planting  date,  to  the 
extent  that  a  majority  of  producers  in  the  area 
would  not  normally  further  care  for  the  crop, 
must  be  replanted  unless  we  agree  that  it  is 
not  practical  to  replant 

(i)  Revise  redesignated  section  7(a)  to 
read  as  follows: 


7.  Insurance  Period 

(a)  In-Iieu  of  section  11(b)(2)  of  the  Basic 
Provisions,  insurance  will  end  upon  the 
removal  of  the  cottm  from  the  field. 

(j)  Amend  redesignated  section 
10(c)(l){i)(E)  to  change  the  section 
reference  therein  from  "10"  to  "9". 

•  •        •        •        • 

(k)  Amend  redesignated  section 
IfKcKlXiii)  to  change  the  section 
reference  therein  from  "ll.(d)"  to 
"10(d)". 

•  •        •     .  •        • 

0)  Revise  redesignated  section  11  to 
raad  as  follows: 


11.  Prevented  Planting 

(a)  In  addition  to  the  provisions  contained 
in  section  17  of  the  Basic  Provisions,  your 
prevented  planting  production  guarantee  will 
be  based  on  your  approved  yield  Mrithout 
adjustment  for  skip-row  planting  patterns. 

(b)  Your  prevented  planting  coverage  will 
be  45  percent  of  your  production  guarantee 
for  timely  planted  acreage.  If  you  have 
limited  or  additional  levels  of  coverage,  as 
specified  in  7  CFR  part  400,  subpart  T,  and 
pay  an  additional  premium,  you  may 
increase  your  prevented  planting  coverage  to 
a  level  specified  in  the  actuarial  documents. 
•         »         •         •         • 

8.  Amend  §  457.105  as  follows: 
(a)  Revise  the  introductory  text  to  read 
as  follows: 


$467,106    Extra  long  atiplaoollon  crop 
Inauranoe  provislona. 

The  extra  long  staple  cotton  crop 
insurance  provisions  for  the  1998  crop 
year  are  as  follows: 

•  •        *         •         • 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 

•  *        •        »        • 

If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  follo«ra: 
(1)  the  Catastrophic  Risk  Protection 
Endorsement,  if  applicable;  (2)  the  Special 
Provisfons;  (3)  tliese  Crop  Provisions;  and  (4) 
the  Basic  Provisions  %vith  (1)  controlling  (2), 
etc. 

•  •         •         •         • 

(c)  Remove  alphabetic  paragraph 
designations  in  section  1  and  the 
definitions  of  "days."  "final  planting 
date,"  "good  ferming  practices," 
"interplanted,"  "irrigated  practice." 
"practical  to  replant."  "prevented 
planting."  "timely  planted,"  and 
"written  agreement"  and  revise  the 
definition  of  "planted  acreage"  to  read 
as  follows: 

1.  Definitions 


Provisions,  actuarial  documents,  or  by 
written  agreement.  The  yield  conversion 
factor  normally  applied  to  non-inigated  skip- 
row  cotton  acreage  will  not  be  used  if  tlw 
land  between  the  rows  of  cotton  is  planted 
to  any  other  spring  planted  crop. 
•         •         •         •         • 

(d)  Remove  the  words  "Common  Crop 
Insurance  Policy"  and  add  in  their 
place,  the  words  "Basic  Provisions"  in 
the  following  places: 

i.  Section  3; 

ii.  Section  4; 

iiL  Section  5; 

iv.  Section  6.  introductory  text; 

V,  Section  7,  introductory  text; 

vi.  Sections  8  (a)  and  (h); 

vii.  Section  9,  introductory  text;  and 

viii.  Section  10(a). 

(e)  Remove  section  2. 

(f)  Redesignate  sections  3  through  13 
as  sectioiu  2  through  12  respectively. 

(g)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  redesignated 
sections. 

(h)  Revise  redesignated  section  6(b)  to 
read  as  follows: 


6.  Insurrf^  Auaage 

•  •        •        •        • 

(a)*  •  • 

(b)  Any  acreage  of  the  insured  crop 
damaged  before  the  final  planting  date,  to  the 
extent  that  a  ma)ority  of  producers  in  the  area 
would  not  nonnaily  further  care  for  the  crop, 
must  be  replanted  unless  we  agree  that  it  is. 
not  practical  to  replant 

•  •         •         *         • 

(i)  Revise  redesignated  section  7(a)  to 
read  as  follows: 


7.  Insurance  Period 


(a)  In  lieu  of  section  ll(bM2)  of  the  Basic 
Provisions,  insurance  will  end  upon  the 
ramoval  of  the  cotton  from  the  field. 

•         •         •         •         • 

(j)  Amend  redesignated  section 
10(c)(l)(i)(E)  to  change  the  section 
reference  therein  from  "10"  to  "9". 

(k)  Amend  redesignated  section 
10(cXl)(iii)(A)  to  change  the  section 
reference  therein  from  "ll.(d)  and  (er 
to  "10(d)  and  (e)". 

(1)  Amend  redesignated  section 
10(c)(l)(iii)(B)  to  change  the  section 
reference  therein  from  "  1 1  .(f)"  to 
"10(f)". 

(m)  Amend  redesignated  section  10(e) 
to  change  the  section  reference  therein 
from  "ll.(d)"  to  "10(d)'. 

(n)  Revise  redesignated  secticm  11  to 
read  as  follows: 


Planted  acreage — ^In  addition  to  the 
definition  contained  ip.  the  Basic  Provisions, 
cotton  must  be  planted  in  rows,  unless 
etherwise  provided  by  the  Special 


11.  Late  Planting 

A  late  planting  period  is  not  applicable  to 
ELS  cotton.  Any  ELS  cotton  that  is  planted 
after  the  final  planting  date  will  not  be 
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insurad  iiii1«m  you  wm  pravanted  from 
planting  it  by  the  final  planting  date.  Such 
acraags  wrill  be  insurable,  and  the  production 
guaiantae  and  pramium  for  the  arreaga  will 
be  determined  in  accordance  with  aactiaa  18 
of  the  Baaic  Pioviaions. 


(o)  Revise  redesignated  section  12  to 
read  as  follows: 


12.  Pravented  Planting 

(a)  In  addition  to  the  proviaiona  contained 
in  MCtion  17  of  the  Baaic  Provisions,  your 
prevented  planting  production  guarantee  will 
be  based  on  yoiir  approved  yield  without 
adfustment  for  skip-row  planting  patterns. 

(b)  Your  prevented  planting  coveraga  will 
be  45  percent  of  your  production  guarantee 
for  timely  planted  acreage.  If  you  have 
limited  or  additional  levels  of  coverage,  as 
specified  in  7  CFR  part  400.  subpart  T,  and 
pay  an  additional  premium,  you  may 
increase  your  prevented  planting  coverage  to 
a  level  specified  in  the  actuarial  documents. 

9.  Amend  §457.106  as  follows: 
(a)  Revise  the  introductory  text  to  read 
as  follows: 


f4S7.1M    T( 


The  Texas  citriis  tree  crop  insurance 
provisions  for  the  1999  and  succeeding 
crop  years  are  as  follows: 

•        •        •        •        • 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 

If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  The  Catastrophic  Risk  Protection 
Endorsement,  if  applicable:  (2)  the  Special 
Provisions:  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2). 


(c)  Remove  the  definitions  of  "days." 
"deductible,"  "FSA,"  "non-contiguous 
land,"  and  "written  agreement"  in 
section  1. 

(d)  In  sections  3(b)  (1)  and  (2)  remove 
the  words  "actuarial  1  table"  and  add  in 
their  place  the  wortls  "actuarial 
documents"  and  remove  the  wortls 
"actuarial  table"  and  add  in  their  place, 
the  words  "actuarial  docnunents  and"  in 
section  7(a). 

(e)  Revise  section  2  to  read  as  follows: 
•        •        •        •        • 

2.  Unit  DivUion 

(a)  A  basic  unit,  as  defined  in  asctioa  1  of 
the  Basic  Provisions,  will  be  divided  into 
additional  basic  units  by  each  citriis  crop 
designated  in  the  Special  Provisions. 

(b)  Sections  34(a)  (1),  (3),  and  (4)  of  the 
Basic  Provisions  ore  not  applicable. 

(c)  Provisions  in  the  Basic  Provisions  that 
allow  optional  units  by  irrigated  and  non- 
irrigated  practices  are  not  applicable. 

(d)  In»t<>ad  of  eatablishing  optional  unita  by 
section,  section  equivalent,  or  FSA  Cum 
serial  number  optional  units  may  be 


establishad  if  each  optional  unit  is  located  on 
non-contiguous  land. 

•         •         •         •         • 

(0  Revise  section  13  to  read  as 
follows: 


1467,108    Sunflowsr 


13.  Late  and  prevented  planting 

The  late  and  prevented  planting  provisloas 
of  the  Baaic  Proviaiona  are  not  applicable. 

10.  Amend  §457.107  as  follows: 
(a)  Revise  the  introductory  text  to  read 
as  follows: 

§497.107    Flortda  dlrus  fruH  crop 


The  Florida  citrus  fruit  crop  instirance 
provisions  fiv  the  1999  and  succeeding 
crop  years  are  as  follows: 

•        •        •        •        • 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 


If  ■  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  foUowa: 
(1)  The  Cataatrophic  Risk  Protection 
Endorsement,  if  applicable;  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2), 
etc 


(c)  Remove  the  definitioiu  of  "days." 
"FSA."  "non-contiguous  land,"  and 
'Svritten  agreement"  in  section  1. 

(d)  Remove  the  words  "Actuarial 
Til>le"  and  add  in  their  place,  the  words 
"actuarial  doctunenta"  in  the  follovring 
places: 

i.  Section  1,  definltioa  of  "amount  of 
insurance;"  and 
ii.  Section  6(a). 

(e)  Revise  section  2  to  read  as  follows: 

•  •        •        •        • 

2.  Unit  Division 

(a)  A  basic  unit,  as  defined  in  sactioa  1  of 
the  Basic  Provisions,  will  be  divided  into 
additional  basic  units  by  each  citrus  crop 
dinigf^*'*^  in  the  Special  Provisions. 

(b)  Provisions  in  the  Baaic  Provisions  that 
allow  optional  units  by  irrigated  and  non- 
irrigated  practices  are  not  applicable. 

(c)  Instead  of  establishing  optional  units  by 
section,  section  equivalent,  or  FSA  Cum 
serial  number,  optional  units  may  be 
established  if  each  optional  unit  is  located  on 
non-contiguous  land. 

•  •         •         •         • 

(f)  Revise  section  6(d)  to  change  the 
section  reference  therein  from  "8(f)"  to 
"6." 

(g)  Revise  section  11  to  read  as 
follows: 


11.  Late  and  prevented  planting 

The  late  and  prevented  planting  provisioiu 
of  the  Basic  Provisions  are  not  applicable. 

11.  Amend  §457.108  as  follows: 
(a)  Revise  the  introductory  text  to  read 
as  follows: 


The  sunflower  seed  crop  insurance 
provisions  for  the  1998  and  succeeding 
crop  years  are  as  follows: 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 

•        •        •        •        • 

If  a  conflict  exisU  among  the  policy 
proviaions.  the  order  of  priority  is  as  follows: 
(1)  The  Cataatrophic  Risk  Protection 
Endorsement,  if  appUcabla;  (2)  the  Special 
Provisioiu;  (3)  these  Crt^  Provisions;  and  (4) 
the  Basic  Proviaiona  vrith  (1)  coittroUing  (2). 
etc. 


(c)  Remove  alphabetic  paragraph 
designations  and  the  defiiiitions  of 
"days,"  "final  planting  date,"  "good 
fuming  practices."  "interplanted," 
"irrigated  practice,"  "late  planted," 
"late  planting  period,"  "practical  to 
replant,"  "prevented  planting," 
"production  guarantee."  "replantiiig." 
"timely  planted."  and  "written 
agreement"  in  section  1  and  revise  the 
definition  of  "planted  acreage"  to  reed 
as  follows: 


1.  Dafinitiwia 

•  •        •        •        • 

Pkmtad  acreage    in  additioo  to  die 
dafinitioq  contaLied  in  the  Baaic  Proviaiona, 
sunflo«ver  seed  must  initially  be  planted  in 
rowa  Cu  enough  apart  to  permit  mechantnal 
culdvatloii.  unleas  otherwise  provided  by  the 
Special  Provisions,  actuarial  documents,  or 
by  written  agreement. 

•  •         •         •         • 

(d)  Remove  section  2. 

(e)  Redesignate  sections  3  throu^  13 
as  sections  2  through  12  respectively. 

(f)  Amend  redesignated  section  4  to 
change  the  section  reference  therein 
from  "2.(f)"  to  "2". 

(g)  Remove  the  word  "subsection" 
and  add  in  its  place  the  word  "section" 
in  redesignated  section  4. 

(h)  Remove  the  words  "acttiarial 
table"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  redesignated 
section  5,  introductory  text 

(i)  Revise  section  6(b)  to  read  as 
follows: 


6.  Insurable  Arioaga 

•        •         •        •        • 

(s)*  •  • 

(b)  Any  scisaga  of  the  insured  crop 
dam^^  beCore  the  final  planting  date,  to  the 
extent  that  a  majority  of  producers  in  the  araa 
would  not  nomially  further  care  for  the  crop, 
must  be  replanted  unless  we  agree  that  it  is 
not  practical  to  replant 

(j)  Revise  section  9(a)  to  read  as 
follows: 
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'9.  Replanting  Payments 

(a)  In  accordance  with  section  13  of  the 
Basic  Provisions,  a  replanting  payment  for 
sunflower  seed  is  allowed  if  the  sunflowers 
are  damaged  by  an  insurable  cause  of  loss  to 
the  extent  that  the  remaining  stand  will  not 
pnxluce  at  least  90  percent  of  the  production 
guarantee  fo^the  acreage  and  it  is  practical 
to  replant 

•  •         •         •         • 

(k)  Amend  redesignated  section  9(b) 
to  change  the  section  reference  therein 
from  "lO.(c)"  to  "9(c)." 

(1)  Remove  the  word  "subsection"  and 
add  in  its  place  the  word  "section"  in 
redesignated  section  9(b). 

(m)  Amend  redesignated  section 
ll(c)(l)(iii)  to  change  the  section 
reference  therein  from  "12.(d)"  to 
"11(d)". 

(n)  Amend  redesignated  section 
ll(dH4)  to  change  the  section  reference 
therein  from  "12,(d)(2)  and  (3)"  to 
"11(d)  (2)  and  W- 

(o)  Revise  redesignated  section  12  to 
read  as  follows: 

•  •        •        •        • 

12.  Prevented  Planting. 

Your  prevented  planting  coverage  will  be 
60  percent  of  yotir  productipn  guarantee  for 
timely  planted  acreage.  If  you  have  limited  or 
additional  levels  of  coverage,  as  specified  in 
7  CFR  part  400.  subpart  T,  and  pay  an 
additional  premium,  you  may  increase  your 
prevented  planting  coverage  to  a  level 
specified  in  the  actuarial  documents. 

12.  Amend  §457.109  as  follows: 

(a)  Revise  the  introductory  text  to  read 
as  follows: 

§457.100   Sugar  beet  crap  inauranoa 
proviaiona. 

The  sugar  beet  crop  insiuance 
provisions  for  the  1998  and  succeeding 
crop  years  in  counties  with  a  contract 
change  date  of  November  30,  and  for  the 
1999  and  succeeding  crop  years  in 
coimties  with  a  contract  change  date  of 
April  30,  are  as  follows: 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 

•  •        •        •        • 

If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as 
follows:  (1)  The  Catastrophic  Risk 
Protection  Endorsement,  if  applicable; 
(2)  the  Special  Provisions;  (3)  these  Crop 
Provisions:  and  (4)  the  Basic  Provisions 
with  (1)  controlling  (2),  etc. 

•  •        •        *        • 

(c)  Remove  the  definitions  of  "days," 
"FSA."  "final  planting  date."  "good 
ferming  practices,"  "interplanted." 
"irrigated  practice,"  "late  planted," 
"late  planting  period,"  "prevented 
planting,"  "replanting,"  "timely 
planted,"  and  "written  agreement"  in 


section  1  and  revise  the  definition  of 
"planted  acreage"  to  read  as  follows: 

•  •        •        •        • 

1.  Definitions 

•  •        •        •        • 

Planted  acnag& — ^In  addition  to  tlie 
definition  contained  in  the  Basic  Provisions, 
sugar  beets  must  initially  be  planted  in  rows, 
unless  otherwise  provided  by  tlie  Special 
Provisions,  actuarial  documents,  or  by 
written  agreement 

•  •         •         •         • 

(d)  Revise  section  2  to  read  as  follows: 


2.  Unit  Division 

In  addition  to  the  requirements  of  section 
34  of  tlie  Basic  Provisions,  basic  tmits  may 
be  divided  into  optional  units  only  if  you 
have  a  sugar  beet  processor  contract  that 
requires  the  processor  to  accept  all 
production  from  a  number  of  acres  specified 
in  tlie  sugar  beet  processor  contract  Acreage 
insured  to  fulfill  a  sugar  beet  procesaor 
contract  which  provides  that  the  processor 
will  accept  a  designated  amount  of 
production  or  a  combination  of  acreage  and 
production  will  not  be  eligible  for  optional 
units. 


(e)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 
"acttiarial  docimients"  in  redesignated 
section  7(a). 


(f)  Revise  section  14  to  read  as 
follows: 


14.  Late  Planting 

The  late  planting  provisfons  contained  in 
section  16  of  the  Basic  Provisions  are  not 
applicable  in  California  counties  with  a  )|L)}y 
15  cancellation  date. 


(g)  Revise  section  15  to  read  as 
fbllowrs: 


15.  Prevented  Planting 

(a)  The  prevented  planting  provisions 
contained  in  section  17  of  the  Basic 
Provisions  are  not  applicable  in  California 
counties  with  a  July  IS  cancellation  date. 

(b)  Except  in  those  counties  indicated  in 
section  15(a),  your  prevented  planting 
coverage  will  be  45  percent  of  your 
production  guarantee  for  timely  planted 
acreage.  If  you  have  limited  or  additional 
levels  of  coverage,  as  specified  in  7  CFR  part 
400,  subpart  T,  and  pay  an  additional 
premium,  you  may  increase  your  prevented 
planting  coverage  to  a  level  specified  in  the 
actuarial  documents. 

13.  Amend  §457.110  aa  follows: 

(a)  Revise  the  introductory  text  to  read 
as  follows: 


§467.110    Fig  crop  Inauranoa  proviaiona. 
The  fig  crop  insursnoe  provisions  for 
the  1999  and  succeeding  crop  years  are 
as  follows: 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 

•        •        •        •        • 

If  a  conflict  exists  among  tlie  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  the  Catastrophic  Risk  Protection 
Endorsement  if  applicable;  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisions:  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2), 
etc. 


(c)  Remove  alphabetic  paragraph 
designations  and  the  definitions  of 
"good  ferming  practices,"  "irrigated 
practice,"  "non-contiguous  land."  and 
"production  guarantee"  in  section  1. 

(d)  Remove  the  words  "Common  Crop 
Insurance  Policy"  and  add  in  their 
place,  the  words  "Basic  Provisions"  in 
the  following  places: 

i.  Section  3; 

u.  Section  4 ; 

iii.  Section  8,  introductory  text:  and  ' 

iv.  Sections  9  (a)  and  (b). 

(e)  Revise  section  2  to  read  as  follows: 
•        •        •        •        • 

2.  Unit  Division 

(a)  A  basic  unit  as  defined  in  section  1  of 
the  Basic  Provisions,  will  be  divided  into 
additional  basic  units  by  each  fig  type 
designated  in  the  Special  Provisions. 

(b)  Provisions  in  the  Basic  Provisioiu  that 
allow  optional  units  by  section,  section 
equivalent,  or  FSA  farm  serial  number  and  by 
irrigated  and  non-irrigated  practices  are  not 
applicable.  Optional  units  may  be  established 
only  if  each  optional  unit  is  located  on  non- 
contiguous land,  unless  otherwise  allowed  by 
written  agreement 

(f)  Remove  the  words  "actuarial  table" 
and  add  in  their  place,  the  words 
"actuarial  dociunents"  in  section  7, 
introductory  text 

(g)  Add  a  section  11  to  reed  as 
follows: 


11.  Late  and  Prevented  Planting 

The  late  and  prevented  planting  provisions 
of  the  Basic  Provisions  are  not  applicable. 

14.  Amend  §457.111  as  follows: 

(a)  Revise  the  introductory  text  to  read 
as  follows: 

§467.111    Pear  crop  inauranca  proviaiona. 

The  pear  crop  insurance  provisions 
for  the  1999  and  succeeding  crop  years 
are  as  follows: 

•  •        *        *        • 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 

•  •        •        •        • 

If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
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(1)  the  CaUatrophic  Risk  ProtMnion 
Endorsement,  if  applicable;  (2)  the  Special 
Provisions:  (3)  these  Crop  Provisions:  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2), 
etc. 

•  •         •         •         * 

(c)  Remove  the  definitions  of  "days." 
"FSA,"  "good  Canning  practices." 
"irrigated  practice."  "non-contiguous," 
"production  guarantee  ({>er  acre),"  and 
"written  agreement"  in  section  1. 

(d)  Revise  section  2  to  read  as  follows: 

•  •        •        •        • 

2.  Unit  Division 

(a)  Provisions  in  the  Basic  Provisions  tiiat 
allow  optional  units  by  irrigated  and  non- 
irrigated  practices  are  not  applicable. 

(b)  Instiled  of  establishing  optional  units  by 
section,  section  equivalent,  or  FSA  (arm 
serial  number  optional  units  may  be 
established  if  each  optional  unit  is  located  on 
non-contiguous  land. 

(c)  In  addition  to,  or  instead  of. 
establishing  optional  units  by  section,  section 
equivalent.  FSA  bum  serial  number,  or  on 
non-contiguous  land,  optional  units  may  be 
established  by  varietal  group  when  provided 
for  in  the  Special  Provisions.  The 
requirements  of  section  34(a)(1)  of  the  Basic 
Provisions  am  not  applicable  for  this  method 
of  unit  division. 

(e)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  the  following 
places: 

i.  Section  6.  introductory  text;  and 
ii.  Sections  13(aMl)  and  (3). 

(f)  Remove  the  word  "designates"  and 
add  in  its  place,  the  word  "designate" 
in  section  13(a)(1). 

(g)  Revise  section  12  to  read  as 
follows: 

12.  Late  and  Prevented  Planting 

The  late  and  preventad  planting  )>rovisions 
of  the  Basic  Provisions  are  not  applicable. 

15.  Amend  §457.113  as  follows: 
(a)  Revise  the  introductory  text  to  read 
as  follows: 


f4S7.113 


The  coarse  grains  crop  insurance 
provisions  for  the  1908  and  succeeding 
crop  years  are  as  follows: 

•  •        •        •        • 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 

•  •        •        •        • 

If  a  conflict  exists  among  the  policy 

firovisions.  the  order  of  priority  is  as  iblknrs: 
1)  the  Catastrophic  Risk  Protection 
Endofsement.  if  applicable;  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2). 
etc. 

•  •         •  •         • 

(c)  Remove  alphabetic  paragraph 
designations  and  the  definitions  of 


"days."  "final  planting  date,"  "good 
Canning  practices,"  "interplanted," 
"irrigated  practice,"  "late  planted." 
"late  planting  period."  "practical  to 
replant,"  "prevented  planting," 
"replanting,"  "timely  planted,"  and 
"written  agreement"  in  section  1  and 
revise  the  definitions  of  "planted 
acreage"  and  "production  guarantee"  to 
read  as  follows: 


1.  Definitions 

•  •         •         •        • 

Planted  acnage — In  addition  to  the 
definition  contained  in  the  Basic  Provisions, 
coarse  grains  must  initially  be  planted  in 
rows  (corn  must  be  planted  in  rows  tu 
enough  apart  to  permit  mechanical 
cultivation),  unless  otherwise  provided  by 
the  Special  Provisions,  actuarial  documents, 
or  by  written  agreement 

Production  guamntae  (per  acn) — In  lieu  of 
the  definition  contained  in  tlie  Basic 
Provisions,  the  number  of  biuhels  (tons  for 
com  insured  as  silage)  determined  by 
multiplying  the  approved  actual  production 
history  (APH)  yield  per  acre,  calculated  in 
accordance  %vith  7  CFR  part  400,  subpart  G. 
by  the  coverage  level  peicentaga  3rou  elect 

(d)  Remove  the  words  "Common  Crop 
Insurance  Policy"  and  add  in  their 
place,  the  words  "Basic  Provisions"  in 
the  following  places: 

i.  Section  3(a): 

ii.  Section  4; 

ill.  Section  5; 

iv.  Section  6(a);  ^ 

v.  Section  7; 

vi.  Section  8,  introductory  text; 

vii.  Section  9.  introductory  text; 

viii.  Section  10(a):  and 

ix.  Sections  11(a).  (bHD  and  (2). 

•  •        •        •        • 

(e)  Remove  section  2. 

(f)  Redesignate  sections  3  through  13 
as  sections  2  through  12  respectively. 

(g)  Remove  the  words  "actuarial 
tahle"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  redesignated 
sections  5(a)  and  (c). 

(h)  Remove  the  word  "provides"  and 
add  in  its  place,  the  word  "provide"  in 
redesignated  section  5(c). 

(i)  Amend  redesignated  section  4  to 
change  the  section  reference  therein 
from  2(f)  to  2. 

(j)  Remove  the  word  "subsection"  and 
add  in  its  place  the  word  "section"  in 
redesignated  section  4. 

(k)  Amend  redesignated  section 
5(a)(3)(i)  to  change  the  section  reference 
therein  from  "6(b)(1)"  to  "5(b)(1)". 

(1)  Amend  redesignated  section  5(b)  to 
change  the  section  reference  therein 
from  "6(a)"  to  "5(a)". 

(m)  Amend  redesignated  section 
5(b)(1)  to  change  the  section  reference 
therein  from  "6(c)"  to  "5(c)". 


(n)  Amend  redesignated  sections  5(d) 
and  (e)  to  change  the  section  references 
therein  from  "6(a)"  to  "5(a)". 

(o)  Revise  redesignated  section  6  to 
read  as  follows: 


6.  Insurable  Acraags 

In  addition  to  the  provisions  of  section  9 
of  the  Basic  Provisions,  any  acreage  of  the 
insured  crop  damaged  before  the  final 
planting  date,  to  the  extent  that  a  majority  id 
producers  in  the  area  would  not  normally 
further  caie  for  the  crop,  must  be  replanted 
unless  we  agree  that  it  is  not  practical  to 
replant 

(p)  Revise  redesignated  section  9(a)  to 
read  as  follows: 


9.  Replanting  Payments 

(a)  In  accordance  %irith  section  13  of  the 
Basic  Provisions,  replanting  payments  for 
coarse  grains  are  allowed  if  the  coarse  grains 
are  damaged  by  an  insurable  cause  of  loss  to 
the  extent  that  the  remaining  stand  will  not 
produce  at  least  90  percent  of  the  production 
guarantee  for  the  acreage  and  it  is  practical 
to  replant 

(q)  Amend  redesignated  section  9(b) 
to  diange  the  section  references  therein 
from  "10(c)"  to  "9(c)". 

(r)  Amend  redesignated  sections 
ll(b)(2Hiv)  and  (ll)(c)  to  change  the 
section  reforences  therein  from  "12(d)" 
to  "11(d)". 

(s)  Amend  redesignated  section 
ll(bK2Xiv)  to  change  the  section 
reCBrsnce  therein  from  "section  3"  to 
"section  2". 

(t)  Amend  redesignated  section 
1 1  (cX  1  Kiii)  to  change  the  section 
refarence  therein  from  "12(e)"  to 
"11(e)". 

(u)  Amend  redesignated  section 
ll(dX2)  to  change  the  section  reCerence 
therein  from  "12(c)(1)"  to  "ll(cXl)". 

(v)  Amend  redesignated  section  11(e) 
to  change  the  section  reference  therein 
from  "12(f)"  to  "11(0". 

(w)  Amend  redesignated  section 
ll(eX4)  to  change  the  section  reference 
therein  from  "12(eX2)  and  (3)"  to 
"ll(eX2)and(3)". 

(x)  Revise  redesignated  section  12  to 
read  as  follows: 


12.  Prevented  Planting 

Your  prevented  planting  coverage  will  be 
60  percent  of  yotir  production  guarantee  for 
timely  planted  acreage.  If  you  have  limited  or 
additional  levels  of  coverage,  as  specified  in 
7  CFR  part  400,  subpart  T.  and  pay  an 
additional  premium,  you  may  increase  your 
prevented  planting  coverage  to  a  level 
specified  in  the  actuarial  documents. 

16.  Amend  §  457.114  as  follows: 
(a)  Amend  the  introductory  text  to 
read  as  follows: 
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f4S7.1l4   Nureerycreplnauranoe 


The  nursery  crop  insurance 
provisions  Cor  the  1999  and  succeeding 
crop  years  are  as  follows: 

•  •        •        •        • 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 

If  a  conflict  exists  amoi^  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  The  Catastrophic  Risk  Protection 
EndorMment,  if  applicable;  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions  with  (1)  amtrolUi^  (2). 
etc. 

•  ••••'• 

(c)  Remove  alphabetic  paragraph 
designations  and  the  definition  of 
"written  agreement"  in  section  1  and 
revise  the  definition  of  "irrigated 
practice"  to  read  as  follows: 

1.  Definitions 

•  •        •        •        • 

Inigated  practice — In  lieu  of  the  definition 
contained  in  the  Basic  Provisions,  a  method 
of  producing  a  crop  by  which  water  is 

artificially  applied  during  the  growing  > 

by  appropriate  systems  and  at  the  proper 
times,  with  tlie  intention  of  providing  the 
quantity  of  water  needed  to  tnjiint«jn  the 
amount  of  insurance  on  the  nursery  plant 
inventory. 

•  •         *         •         * 

(d)  Revise  section  2  to  read  as  follows: 


2.  Unit  Division 

In  lieu  of  the  definition  of  "basic  unit"  and 
section  34  of  the  Basic  Provisions,  a  unit 
consists  of  aU  growing  locations  in  the 
county  within  a  five  mile  radius  of  the 
named  insured  locations  designated  on  jrour 
nursery  plant  inventory  summaiy.  Any 
growing  location  more  than  five  miles  from 
any  other  growing  location,  but  %vithin  the 
county,  may  be  designated  as  a  separate  basic 
unit  or  be  included  in  the  closest  unit  listed 
on  your  nursery  plant  inventory  summary. 

(e)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  section  8. 
introductory  text. 

(f)  Add  section  13  to  read  as  follows: 

•        •        *        •        • 

13.  Late  and  Prevented  Planting 

The  late  and  prevented  planting  provisions 
of  the  Basic  Provisions  are  not  applicable. 

17.  Amend  §457.116  as  follows: 
(a)  Revise  the  introductory  text  to  read 
as  follows: 

1457.116   Sugarcane  crop  Insurance 


(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 

•        •        •        •        • 

If  a  conflict  exists  among  the  policy 
(Rovisions,  the  order  of  priority  is  as  fellows: 
(1)  The  Catastrophic  Risk  Protection 
Endorsement,  if  applicable;  (2)  tlie  Special 
Provisions;  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisioiu  with  (l)  controlling  (2). 
etc. 


(c)  Remove  alphabetic  paragraph 
designations  and  the  definitions  of 
"CFSA."  "good  Carming  practices," 
"interplanted."  "irrigated  practice." 
"production  guarantee."  and  "written 
agreement"  in  section  1. 

(d)  Remove  section  2. 

(e)  Redesignate  sectioiu  3  through  11 
as  sections  2  through  10  respectively. 

(f)  Amend  redesignated  section  4  to 
change  the  section  reCarence  thnein 
from  "2.(f)"  to  "2". 

(g)  Remove  the  word  "subsection" 
and  add  in  its  place,  the  tvord  "section" 
in  redesignated  section  4. 

(h)  Remove  the  words  "actuarial 
table"  andadd  in  their  place,  the  words 
"actuarial  doctmients"  in  redesignated 
section  5,  introductory  text 

(i)  Amend  redesignated  section  7(aM2) 
to  change  the  section  reCarence  therein 
from  "8(aX3)"  to  "7(aH3)". 

())  Amend  redesignated  section 
10(c)(l)(v)  to  change  the  section 
reference  therein  from  "10(a)(2)"  to 
"9(aX2)". 

(k)  Add  a  section  11  to  read  as 
follows: 

•  •        •        •        • 

11.  Late  and  Prevented  Planting 

The  late  and  prevented  planting  provisions 
of  the  Basic  Provisions  are  not  appUcable. 

18.  Amend  §457.117  as  follows: 

(a)  Revise  the  introductory  text  to  read 
as  follows: 

1457.117    Forage  production  crop 
Inatmnce  provisions. 

The  forage  production  crop  insurance 
provisions  for  the  1999  and  succeeding 
crop  years  are  as  follows: 

•  •        •        •        • 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 


The  sugarcane  crop  insurance 
provisions  for  the  1999  and  succeeding 
crop  years  are  as  follows: 


If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  The  Catastrophic  Risk  Protection 
Endorsement,  if  applicable;  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisions:  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2), 
etc. 
•        •        •        •        • 

(c)  Remove  the  definitions  of  "days," 
"good  Canning  practices,"  "irrigated 
practice,"  "production  guarantee  (per 
acre),"  and  "written  agreement"  in 
section  1. 


(d)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  the  following 
places: 

1.  Section  1.  definition  of  "forage;** . 
and 
ii.  Section  7(a). 

(e)  Revise  section  2  to  read  as  follows: 


t.  Unit  Division 

The  optional  unit  provisioaB  ia  sactton  94 
of  tlie  Basic  Provisicns  an  not  ^ppUcabla. 

Optional  units  are  not  allowad. 

•         •         •         •         • 

(f)  Revise  section  12  to  read  as 
foUowrs: 


12.  Late  and  Preventad  Plantii^ 

The  late  and  prevented  planting  provisioas 
of  die  Basic  Provisions  are  not  applicable. 
19.  Amend  §  457.119  as  follows: 
(a)  Revise  the  introductory  text  to  read 
asfoUowfs: 


1467.119   Texas  dtoue  trull  crap 


The  Texas  citrus  fruit  crop  instuanoe 
provisions  for  the  2000  and  succeeding 
crop  yem  are  as  follows: 

•  •        •        •        • 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  f^ows: 

if  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  foUowr 
(1)  The  Catastrophic  Risk  Protection 
EndorMment  if  applicable:  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2), 
etc. 

•  •         •         •         • 

(c)  Remove  the  definitions  (rf"days," 
"FSA,"  "good  farming  practices," 
"irrigated  practice,"  "non-contiguous 
land"  and  "written  agreement"  in 
section  1. 

(d)  Revise  section  2  to  read  as  follows: 


2.  Unit  Division 

(a)  A  basic  linit.  as  defined  in  section  1  of 
the  Basic  Provisions,  will  be  divided  into 
additional  basic  units  by  each  citrus  crop 
designated  in  the  Special  Provisions. 

(b)  Provisions  in  the  Basic  Provisions  that 
allow  optional  units  by  irrigated  and  non- 
irrigated  practices  are  not  applicable. 

(c)  Instead  of  establishing  optional  units  by 
section,  section  equivalent,  or  FSA  farm 
serial  number,  optional  units  may  be 
established  if  each  optional  unit  is  located  oo 
non-contiguous  land. 

•         •         •         •         * 

(e)  Remove  the  words  "acttiarial 
table"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  the  following 
places: 

L  Section  7,  introductory  text;  and 

U.  Section  12(e). 
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(0  Remove  the  word  "provides"  and 
add  in  its  place,  the  wrord  "provide"  in 
section  12(e). 

(g)  Revise  section  13  to  reiKl  as 
follows: 
•        •        •        •        • 

is.  Lata  and  Prwsntad  Plantiflg 

The  lata  and  prawniad  planting  proviaiona 
of  the  Basic  Provisiona  ara  not  appiicabla. 

20.  Amend  $457,121  as  follows: 

(a)  Revise  the  introductory  text  to  read 
aa  follows: 

1467.111    Aftaon»C«MomiecNnMcrop 


1457.122   Wemuterop 


(d)  Reviae  section  2  to  read  as  follows: 


The  Arizona-California  citrua  crop 
insurance  provisions  for  the  2000  and 
succeeding  crop  ]reers  are  as  follows: 

•  •        •        •        • 

(b)  Revise  the  peragraph  preceding 
section  1  to  read  aa  follows: 

•  •        •        •        • 

If  a  conflict  asdsts  among  tha  policy 
pfovisiona,  th«  order  of  priority  la  aa  follows: 
(1)  The  Catastrophic  Ritli  Protection 
Endonemeot.  if  applicable:  (2)  tlie  Special 
Proviaiona;  (3)  thaae  Crop  Provisions:  and  (4) 
tha  Baaic  Provisions  with  (1)  controlling  (2). 
etc 


(c)  Remove  the  definitiona  of  "davs." 
"good  hrming  practices,"  "irrigated 
practice,"  "non-contiguous  land," 
"production  guarantee  (per  acre),"  and 
"written  agreement"  in  section  1. 

(d)  Revise  section  2  to  read  as  follows: 

•  •        •        •        • 

2.  Unit  Division 

(a)  A  baaic  unit,  as  defined  in  section  1  of 
the  Basic  Provisions,  will  also  be  divided 
into  additional  baaic  units  by  each  citrus 
crop  designated  in  the  Special  Provisions. 

(b)  Provisions  in  the  Basic  Provisions  that 
allow  optional  units  by  section,  section 
equivalent,  or  FSA  &rin  serial  number  and  by 
irrigated  and  non-iirigated  practices  are  not 
applicable.  Optional  units  may  be  established 
only  if  e*ch  optional  unit  is  located  on  non- 
contiguous land,  unloas  otherwise  allowed  by 
wrrittan  agraamanL 

•  •         •         •         • 

(e)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  section  6, 
introductory  text. 

(f)  Revise  section  12  to  read  M 
follows: ' 

•  •        •        •        • 

12.  Lata  and  Prevented  Planting    ' 

The  late  and  prevented  planting  provisioiu 
of  tha  Basic  Provisions  are  not  appiicabla. 

21.  Amend  §457.122  aa  follows: 

(a)  Revise  the  intnxluctory  text  to  read 
aa  follows: 


The  walnut  crop  Insurance  provisions 
for  the  1900  and  succeeding  crop  yeacs 
areas  follows: 
•        •        •        •        • 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  followrs: 


If  a  cooflkt  exists  aaaong  tha  policy 
pcDvisions,  the  order  of  priority  is  as  follows: 
(1)  The  Catastrophic  Risk  Protection 
Endorsamaot.  if  applicablr.  (2)  tha  Special 
Provisioas:  (3)  these  Crop  ProvWoos;  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2). 
etc 


(c)  Remove  the  definitiona  of  "days." 
"good  forming  practices."  "irrigated 
practice."  "non-contiguous  land,"  and 
"written  agreement"  in  section  1. 

(d)  Revise  section  2  to  read  aa  follows: 

•  •         •        •        • 

2.  Unit  Division 

Provisions  in  the  Basic  Provisioas  that 
allow  optional  units  by  section,  sactioo 
equivalent,  or  FSA  Gum  serial  number  and  by 
irrigated  and  non-irrigsted  practices  are  not 
applicable.  Optional  tmits  may  be  established 
only  if  each  optional  unit  is  located  on  non- 
contiguous land,  unless  otherwise  allowed  by 
written  agreement. 

•  •  ft         «  • 

(e)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  section  6. 
introductory  text. 

(f)  Revise  section  12  to  read  as 
follows: 

•  •        •        •        • 

12.  Lata  and  Pieventad  Planting 

Tha  lata  and  prevented  plantlog  pravisiaos 
of  the  Basic  Provisions  are  not  applicable. 

22.  Amend  §457.123  aa  follows: 

(a)  Revise  the  introductory  text  to  read 

as  follows: 


§487.123    Almond  crop 


The  almond  crop  insurance 
provisions  for  the  1909  and  sticceeding 
crop  years  are  as  follows: 

ft        •        ft        •        ft 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  aa  follows: 

ft        ft        ft        ft        ft 

If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  The  Catastrophic  Risk  Protection 
Endorsement,  if  applicable:  (2)  the  Special 
Provisions:  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions  nvith  (1)  controlling  (2), 
etc. 
ft         ft         ft         ft         ft 

(c)  Remove  the  definitions  of  "days." 
"good  tanning  practices,"  "irrigated 
practice,"  "non-contiguous  land,"  and 
"written  agreement"  in  section  1. 


r  Unit  Division 

Provisioiu  in  the  Basic  Provisions  that 
allow  optional  units  by  section,  section 
equivalent,  or  FSA  fmna  serial  number  and  by 
irrigated  and  non-irrigated  practices  are  not 
appiicabla.  Optional  units  may  be  established 
only  if  each  optional  unit  is  located  on  non- 
contiguous land,  imlaas  otharwiaa  allowed  by 
written  I 


(e)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  section  6,. 
introductory  text 

(0  Revise  section  12  to  read  as 
follows: 


12.  Lata  and  Pravanted  Planting 

Tha  lata  and  pie»eulad  planting  provisiona 
of  tha  Basic  PnArisions  are  not  appUcritle. 

23.  Amend  §457.124  as  follows: 
(a)  Reviae  the  introductory  text  to  reed 
as  follows: 


§467.114 


The  raisin  crop  insurance  provisions 
for  the  1998  and  succeeding  crop  years 
are  as  follows: 

ft         ft         ft         ft         ft 

(b)  Reviae  the  paragraph  preceding 
section  1  to  read  aa  foUowa: 

•        ft        ft        ft        ft 

If  a  conflict  exists  among  tlM  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  Tha  Catastrophic  Risk  Protection 
Endorsement,  if  applicable:  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2), 
etc 
ft         •         •         •         • 

(c)  Remove  the  definitions  of  "days," 
"non-contiguous  land,"  and  "written 
agreement"  in  section  1. 

(d)  Remove  the  words  "act\iarial 
table"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  the  following 
places: 

i.  Section  1,  definitions  of  "raisins" 
and  "reference  maximum  dollar 
aiuvunt;"  and 

ii.  Section  8(a). 

(e)  Revise  section  2  to  read  as  follows: 
2.  Unit  Division 

(a)  A  baaic  unit,  as  defined  in  sactioa  1  of 
the  Besic  Provisions,  will  be  divided  into 
additional  basic  units  by  gnpe  variety. 

(b)  Provisions  in  the  Basic  Provisions  that 
allow  optional  units  by  section,  section 
equivalent,  or  FSA  farm  serial  number  and  by 
irrigated  and  non-irrigated  practices  are  not 
apBlicaUa.  Optional  units  may  be  established 
only  if  each  optional  unit  is  located  on  non- 
contiguous land,  unless  otiiarwise  allowed  by 
written  agreement 
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(f)  Revise  section  14  to  read  as 
follows: 

14.  Late  and  Prevented  Planting 

The  late  and  prevented  planting  provisions 
of  the  Basic  Provisions  are  not  appUcable. 

24.  Amend  §457.125  as  follows: 
(a)  Revise  the  introductory  text  to  read 
as  follows: 

§467.125    SiHIowar  crop  Inauranea 


The  safQower  crop  insurance 
provisions  for  the  1998  and  succeeding 
crop  years  in  countks  with  a  contract 
change  date  of  December  31,  and  for  the 
1999  and  succeeding  crop  years  in 
coimties  with  a  contract  change  date  of 
August  31  are  as  follows: 
• '      •      .  • '      •        • 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 

•  •        ft        •        • 

If  a  conflict  exists  among  tlie  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  The  Catastrophic  Risk  Protection 
Endorsement,  if  applicable;  (2)  the  Special 
ProYisions;  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2), 
etc 

•  •         ft         •         ft 

(c)  Remove  the  definitions  of  "days," 
"FSA."  "final  planting  date,"  "good 
forming  practices,"  "interplanted," 
"irrigated  practice,"  "practical  to 
replant,"  "production  guarantee  (per 
acre),"  "replanting,"  and  "written 
agreement"  in  section  1  and  revise  the 
definition  of  "planted  acreage"  to  read 
a»  follows: 


1.  Definitions 

•  •         •         •         • 

Planted  acreage — In  addition  to  the 
definition  contained  in  the  Basic  Provisions, 
safflowers  must  initially  be  planted  in  rows, 
unless  otherwise  provided  by  the  Special 
Provisions,  actuarial  documents,  or  by 
written  agreement 

•  •         ft         ft         ft 

(d)  Remove  section  2. 

(e)  Redesignate  sections  3  through  13 
(erroneously  published  as  3)  as  sections 
2  through  12  respectively. 

(f)  Remove  the  words  '^actuarial  table" 
and  add  in  their  place,  the  words 
"actuarial  documents"  in  Section  5. 
introductory  text. 

(g)  Amend  redesignated  section 
ll(bK2)  to  change  the  section  reference 
therein  from  "12(b)(1)"  to  "11(b)(1)". 

(h)  Amend  redesignated  section 
11(b)(3)  to  change  the  section  refienence 
therein  from  '12(b)(2)"  to  "11(b)(2)". 

(i)  Amend  redesignated  section 
11(b)(4)  to  change  the  section  reference 
therein  from  "12(c)"  to  "11(c)". 

(j)  Amend  redesignated  section 
ll(bK5)  to  change  the  section  reference 
thwein  from  "12(b)(4)"  to  "ll{bM4)". 


(k)  Amend  redesignated  section 
11(b)(6)  to  change  the  section  references 
therein  from  '12(b)(5)"  to  "11(b)(5)" 
and  "12(bM3)"  to  "ll(bM3)". 

0)  Amend  redesignated  section 
ll(bM7)  to  change  the  section  reference 
therein  from  "12(b)(6)"  to  "ll(bK6)". 

(m)  Amend  redesignated  section 
ll(c)(l)(iii)  to  change  the  section 
refiarence  therein  from  "section  12(d)" 
to  "section  11(d)". 

(n)  Amend  ledesignated  section 
11(d)(4)  to  change  the  section  reference 
therein  frtnn  "12(dH2)  and  (3)"  to 
"11(d)(2)  and  (3)". 

(o)  Revise  redesignated  section  12  to 
read  as  follows: 

12.  Prevented  Planting 

Your  prevented  planting  coverage  will 
be  60  percent  of  your  production 
guarantee  for  timely  planted  acreage.  If 
you  have  limited  or  additional  levels  of 
coverage,  as  specified  in  7  CFR  part  400. 
subpart  T,  and  pay  an  additional 
premium,  you  may  increase  your 
prevented  planting  coverage  to  a  level 
specified  in  the  actuarial  doctunents. 
•        ft        ft        ft        ft 

25.  Amend  §457.128  as  follows: 
(a)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 


§467.128 
freeh  market 
provisiona. 


producbenplaQef 
crop  Inamance 


If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  The  Catastropiiic  Risk  Protection 
Endorsement,  if  applicable:  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2), 
etc 

•  •         ft         ft         • 

(b)  Remove  the  definitions  of  "days," 
"FSA,"  "good  farming  practices." 
"irrigated  practice,"  "production 
guarantee  (per  acre)."  "replanting,"  and 
"written  agreement"  in  section  1. 

(c)  Revise  section  2  to  read  as  follows: 

•  •        •        •        • 

2.  Unit  Division 

(a)  A  basic  unit,  as  defined  in  section 
1  of  the  Basic  Provisioiu,  will  be 
divided  into  additional  basic  units  by 
planting  period,  if  separate  planting 
periods  are  provided  for  in  Uie  Special 
Provisions. 

(b)  Provisions  in  the  Basic  Provisions 
that  allow  optional  units  by  irrigated 
and  non-irrigated  practices  are  not 
applicable. 

(d)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 
"actuarial  dociuients"  in  section  8. 
introductory  text 


(e)  Reviae  section  14  to  read  as 
follows: 

14.  Late  and  Prevented  Planting 

The  lata  and  prevented  planting  provisions 
of  the  Basic  Provisioiu  are  not  appiicabla. 

•         ft         ft         ft         ft 

26.  Amend  §457.129  as  follows: 
(a)  Revise  the  intrt>ductory  text  to  read 
as  follows: 


com  crap 


§457.129    Freeh  I   _ 
insurance  provMona. 

The  fresh  mariKet  sweet  com  crop 
insurance  provisions  for  the  1999  and 
succeeding  crop  years  are  as  follows: 
•        •        ft        ft        ft 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 


If  a  conflict  exists  among  the  pohcy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  The  Catastrophic  Risk  Protection 
Endorsement  if  appUc^le:  (2)  tiie  Special 
Provisions;  (3)  tliese  Crop  Provisions;  and  (4) 
tlie  Basic  Provisions  %vitfa  (1)  oontrollii^  (2). 
etc. 


(c)  Ronove  the  definitions  of  "days." 
"FSA."  "good  farming  practices." 
"interplanted."  "irrigated  practice." 
"rephmting."  and  "written  agreement" 
in  section  1  and  revise  the  definition  of 
"planted  acreage"  to  read  as  follows: 
»«        ft        ft        ft 

1.  Definitions 


Planted  acreage — In  additioi:  to  the 
definition  contained  in  tlie  Basic  Provisioiu, 
for  each  planting  period,  sweet  corn  seed 
must  be  planted  in  rows  for  enough  apart  to 
permit  mechanical  cultivation,  unless 
otherwise  provided  by  the  Special 
Provisions,  actuarial  documents,  or  by 
written  agreement. 
•         *         ft         ft         ft 

(d)  Remove  the  words  "Actuarial 
Table"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  the  following 
places: 

i.  Section  1,  definition  of  "planting 
period;" 

ii.  Section  3(a): 

iiL  Section  7; 

iv.  Section  8.  introductory  text  and 
para^Bph  (b)(2);  and 

V.  Section  16(aKl). 

(e)  Revise  section  2  to  read  as  follows: 
•        •        ft        ft.       ft 

2.  Unit  Division 

(a)  A  basic  unit,  as  defined  in  section  1  of 
the  Basic  Provisions,  will  also  be  divided 
into  additional  basic  units  by  planting 
period. 

(b)  Provisions  in  the  Basic  Provisions  that 
allow  optional  units  by  irrigated  ami  non- 
irrigated  practices  are  not  applicable. 
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(f)  Raviae  Mction  15  to  read  as 
ibUows: 

IS.  Uto  and  Piwvmited  Planting 

Th0  lata  and  preventad  planting  proviaions 
of  tba  Baaic  Pravisiona  aia  not  appUcabla. 

27.  Amend  §  457.130  as  follows: 
(a)  Revise  the  introductory  text  to  read 
as  follows: 


1487.131 


1467.130 


tree  cfop  iMuranoe 


The  maraHamta  tree  oop  Insuisnce 
provisions  for  the  1999  and  succeeding 
crop  years  are  as  follows: 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 

•        •        •        •        • 

If  a  conflict  axiats  among  the  policy 
proviaiona.  the  ordar  of  priority  ia  aa  foUowa: 
(1)  The  Calaatiophic  Rlak  Protection 
Endorsanwnt.  if  applicable:  (2)  the  Special 
Proviaiona:  (3)  theae  Crop  Proviaiona:  and  (4) 
the  Basic  Proviaiona  with  (1)  controlling  (2). 
etc 


(c)  Remove  the  definitions  of  "days." 
"non-contiguous."  and  "written 
agreement"  in  section  1. 

(d)  Revise  section  2  to  read  as  follows: 

•  •        •        •        • 

2.  Unit  DIviaion 

(a)  Sections  34(a)  (1).  (3)  and  (4)  of  the 
Baaic  Proviaiona  are  not  applicable. 

(b)  Pravisiona  in  the  Baaic  Provisions  that 
allow  optional  units  by  section,  section 
equivalent,  or  FSA  fann  serial  number  and  by 
irrigated  and  non-irrigated  practicea  ai«  not 
applicable.  Unless  otherwise  allowed  by 
written  agreement,  optional  units  may  be 
aetahliahed  only  if  each  optional  unit: 

(1)  Contains  at  leaat  SO  acxea  of  insarahia 
age  macadamia  treea;  or 

(2)  Is  located  on  non-contiguous  land. 

(c)  You  must  have  provided  records,  which 
can  be  independently  verified,  of  acreage  and 
age  of  traea  for  each  unit  for  at  leeat  the  last 
crop  year. 

•  •  •  •  a 

(e)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 
"actiiarial  documents  and"  in  the 
following  places: 

i.  Section  3(a)(1):  and 

IL  Section  6,  introductory  text 

(f)  Revise  section  12  to  read  as 
foUows: 

12.  Late  and  Pwveuted  Planting 

The  late  and  prevented  planting 
provisioiM  of  the  Basic  Provisions  are 
not  applicable. 
28.  Amend  §457.131  as  follows: 
(a)  Revise  the  introductory  text  to  read 
as  follows: 


nutorop 


The  n'^*^*^''"'**  nut  crop  insurance 
provisions  for  the  2000  and  succeeding 
crop  years  are  as  follows: 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 

•  •         •         •        • 

If  a  conflict  exista  among  tlie  policy 
provisions,  the  order  of  priority  ia  as  foUowa: 
(1)  The  Cataatrophic  Risk  Protection 
Endorsement,  if  applicable;  (2)  the  Special 
Proviaions:  (3)  theee  Crop  Provisions;  and  (4) 
the  Baaic  Proviaioiu  with  (1)  controlliag  (2), 
etc. 

•  •         •         •         • 

(c)  Remove  the  definitioiu  of  "days." 
"good  farming  practices,"  "irrigated 
practice,"  "non-ctmtiguous,"  and 
"written  agreement"  in  section  1. 

(d)  Revise  section  2  to  read  as  follovrs: 

•  •        •        •        • 

2.  Unh  Divisioa 

(a)  Section  34(aKl)  of  the  Baaic  Proviaiooa 
is  not  applicable. 

(b)  Proviaiona  in  the  Baaic  Proviaiona  that 
allow  optional  unite  by  aoction.  section 
equivalent,  or  FSA  farm  serial  number  and  by 
irrigated  and  non-irrigated  practices  are  not 
applicable.  Unleaa  otherwise  allowed  by 
vrritten  agreement,  optional  uniu  niay  be 
eatabliahad  only  if  each  optional  unit 

(1)  Contains  at  least  80  acrae  of  bearing 
macadamia  trees:  or 

(2)  la  located  on  non-contiguoua  land. 

•  •  •  •  • 

(e)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  section  6. 
introductory  text 

(f)  Revise  section  12  to  read  as 
follows: 


12.  Late  and  Prevented  Planting 

The  late  and  prevented  planting  proviaiona 
of  the  Baaic  Proviaiona  are  not  applicable. 

•         •         •         •         • 

29.  Amend  §457.132  as  follows: 

(s)  Revise  the  introductory  text  to  read 

as  follows: 


§487.11S   Cranberry  crop 


The  cranberry  crop  insurance 
provisioiu  for  the  1999  and  succeeding 
crop  years  are  as  follows: 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 

•        •        •        •        • 

If  a  conflict  exiata  among  the  policy 
provisions,  the  order  of  priority  is  as  foUovra: 
(1)  The  Catastrophic  Risk  Protection 
Endorsement,  if  applicable:  (2)  the  Special 
Provuiona;  (3)  thaae  Crop  Proviaiona:  and  (4) 
tlM  Beaic  Proviaiona  with  (1)  controlling  (2), 
etc. 


(c)  Remove  the  definitions  of  "days," 
"good  farming  practices,"  "irrigated 
practice,"  "non-contiguous  land," 
"production  guarantee  (per  acre),"  and 
"written  agreement"  in  section  1. 

(d)  Revise  section  2  to  read  as  follows: 


2.  Unit  Diviai<m 

Proviaioaa  in  the  Baaic  Proviaiona  that 
allow  optional  units  by  section,  section 
eqidvalent,  or  FSA  Gum  serial  number  and  by 
irrigated  and  non-irrigated  practicea  are  not 
applicable.  Optional  unlu  may  be  eatabliahad 
only  if  each  optional  unit  ia  located  on  non- 
contiguous Isnd,  unless  othsrwiae  allowad  by 
vrritlsni 


(e)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 
"actuarial  dociunents"  in  section  6. 
introductory  text  and  paragraph  (d). 

(f)  Revise  section  11  to  read  as 
follows:       "^ 

•        •        •        •        • 

11.  Late  and  Prevented  Planting 

The  late  and  prevented  planting  provisiiMU 
of  the  Baak  Provisions  are  not  applicable. 

30.  Amend  §457.133  as  follows: 
(a)  Revise  the  introductory  text  to  read 
as  followrs: 


f  487. 19S   Pnirto  crap 


The  prune  crop  insurance  provisions 
for  the  1999  and  succeeding  crop  jrears 
are  as  follows: 

*        •        •        •        « 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 


If  a  conflict  exists  among  the  policy 
proviaiona,  the  order  of  priiority  is  aa  followK 
(1)  The  CatastTOfdiic  Risk  Prolsctioa 
Endoraamant  if  applicable;  (2)  the  Special 
Proviaiona;  (3)  theae  Crop  Proviaiona;  and  (4) 
the  Basic  Provisions  with  (1)  controllii^  (2). 


(c)  Remove  the  definitions  of  "days." 
"FSA,"  "good  Csrming  practices," 
"irrigated  practice,"  "non-contiguous 
land,"  "production  guarantee  (per 
acre)."  and  "vvritten  agreement"  in 
section  1. 

(d)  Revise  section  2  to  read  as  follows: 

•  •        •        •        • 

2.  Unit  Division 

Provisicms  in  the  Basic  Proviaions  that 
allow  optional  unita  by  irrigated  and  non- 
irrigated  practices  are  not  applicable.  Instead 
of  astabUshing  optional  unita  by  aection. 
aection  eqniviJent,  or  FSA  brm  serial 
number  optional  units  may  be  established  if 
each  optional  unit  ia  located  on  non- 
contigiioua  land. 

•  •         •        •        • 

(e)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 
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"actuarial  doctmients"  in  section  6, 
introductory  text. 

(f)  Revise  section  12  to  read  as 
follows: 


12.  Late  and  Prevented  Planting 

The  late  and  prevented  planting  provisions 
of  the  Basic  Provisions  are  not  applicable. 

31.  Amend  §457.135  as  follows: 
(a)  Revise  this  introductory  text  to  read 
as  follows: 

1467.138    Onion  crop  hwuranoa 


The  onion  crop  insurance  provisions 
for  the  1998  and  succeeding  crop  years 
in  coimties  with  a  contract  change  date 
of  December  31 ,  and  for  the  1999  and 
succeeding  crop  years  in  counties  vrith 
a  contract  change  date  of  June  30  are  as 
follows: 

•  •        •        •        • 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 

•  •        •        •        • 

tf  s  conflict  eodata  among  the  policy 
provisions,  the  order  of  priority  is  aa  IbUows: 
(1)  The  Catastrophic  Riak  Protection 
Endorsement,  if  applicable:  (2)  the  Special 
Proviaiona;  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Proviaiona  with  (1)  controlling  (2) 
etc 

•  •        •        «         • 

(c)  Remove  the  definitions  of  "crop 
year,"  "days,"  "FSA,"  "final  plantii^ 
date,"  "good  Canning  practices," 
"interplanted."  "irrigated  practice." 
"late  planted."  "late  plantLog  period," 
"practical  to  replant,"  "prevented 
planting,"  "replanting,"  "timely 
planted,"  and  "written  agreement"  in 
section  1  and  revise  the  definition  of 
"planted  acreage"  to  read  as  follows: 

1.  DaWnitiona 

•  •        •        •        • 

Planted  acreage — In  addition  to  the 
definition  contained  in  the  Basic  Proviaiona. 
onions  must  be  planted  in  raws. 

0  »  »  •  » 

(d)  Revise  section  2  to  read  as  follows: 


i.  Section  6;  and 
ii.  Section  7,  introductory  text 
(f)  Revise  section  14  to  read  as 
follows: 


14.  Prevented  Planting 

Your  prevented  planting  coverage  will  be 
45  percent  of  your  production  guarantee  for 
timely  planted  acreege.  If  you  have  limited  or 
additional  levels  of  coverage,  as  specified  in 
7  GFR  part  400,  subpart  T,  and  pay  an 
additimial  premium,  you  may  increase  your 
prevented  |rianting  coverage  to  a  level 
specified  in  the  actuarial  documenta. 

(g)  Remove  section  15. 

32.  Amend  §457.137  as  follows: 


2.  Unit  Division 

(a)  Provisions  in  the  Basic  Proviaions  that 
allow  optional  imits  by  section,  section 
equivalent,  or  FSA  Eum  aerial  ntmiber  are 
not  applicable. 

(b)  In  addition  to,  or  instead  of, 
establishing  optional  units  by  irrigated 
acreage  or  non-irrigated  acreage,  optional 
units  may  be  establiahed  by  type,  if  the 
specific  type  is  deaignated  in  the  Special 
Provisions. 

•        ••••' 

(e)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  the  following 
places: 


(a)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 

1467.137   Oreon  poa  crap  kwuranee 


If  a  conflict  exiats  among  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  The  Catastrophic  Risk  Protection 
Endorsement,  if  applicable;  (2)  the  Special 
Proviaions;  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions  with  (1)  controUiDg  (2), 
etc 
•         •         •         •         • 

(b)  Remove  the  definitions  of 
"approved  yield."  "days."  "FSA," 
"final  planting  date,"  "interplanted," 
"irrigated  practice,"  "replanting," 
"timely  planted."  and  "written 
agreement"  in  section  1  and  revise  the 
definition  of  "planted  acreege"  to  read 
as  follows: 


1.  Definitions 

•  *        •        •        • 

Planted  acreage — In  addition  to  die 
definition  contahied  in  the  Basic  Provisions, 
peas  must  initially  be  placed  in  rows  to  be 
considered  planted.  Acreage  planted  in  any 
other  manner  will  not  be  insurable  unless 
otherwise  provided  by  the  Special  Provisions 
or  by  written  agreement 

(c)  Revise  section  2  to  read  as  follows: 

•  •        •        •        • 

2.  Unit  Division 

(a)  For  any  processor  contract  that 
stipulates  the  amount  of  production  to  be 
delivered: 

(1)  In  lieu  of  the  definition  contained  in  the 
Basic  Provisions,  a  basic  unit  will  consist  of 
all  acreage  planted  to  the  insured  crop  in  the 
county  that  will  be  uaed  to  fulfill  contracts 
wdth  each  processor; 

(i)  There  will  be  no  more  than  one  basic 
unit  for  all  production  contracted  %vith  each 
processor  contract; 

(ii)  In  accordance  with  section  12,  all 
production  from  any  basic  unit  in  excess  of 
the  amount  under  contract  will  be  included 
as  production  to  count  if  such  production  is 
applied  to  any  other  basic  unit  for  which  the 
contracted  amount  has  not  been  fulfilled;  and 


(2)  Provisions  in  the  Basic  Provisions  that 
allow  optional  units  by  section,  sactian 
equivalent,  or  FSA  brm  serial  number  and  by 
irrigated  and  non-irrigated  practices  are  not 
applicable.  Optional  units  may  only  be 
establiahed  based  on  shell  type  and  pod  type 
green  peaa  if  the  aheli  tjrpa  auoaga  does  not 
continue  into  the  pod  tjriw  acreage  in  the 
same  rows  or  planting  pattern. 

Cb)  For  any  processor  contract  that 
stiptilates  the  number  of  acres  to  be  planted, 
in  addition  to  or  instead  of.  establishing 
optional  units  by  aection,  aecticm  equivalent 
or  FSA  Cum  serial  number,  or  irrigated  and 
non-irrigatad  acreage,  opdonal  units  may  be 
establiahed  baaed  on  abell  type  and  pod  type 
green  peas  if  the  shell  type  aoeags  does  not 
continue  into  the  pod  type  aonage  in  the 
I  rows  or  plaiUing  patteia. 


(d)  Revise  section  13  to 

follows: 


13.  Late  Planting 

A  late  planting  period  ia  not  applicable  to 
green  peas  unless  allowed  by  the  Special 
Provisions  and  you  provide  written  approval 
from  the  processor  by  the  acrtiege  repoitiag 
date  that  it  vriil  accept  the  production  from 
the  late  planted  acres  when  it  is  expected  to 
be  ready  for  harvest 
•         •••*' 

(e)  Revise  section  14  to  reed  as 
follows: 


14.  Prevented  Planting 

Your  prevented  planting  coverage  will 
be  40  percent  of  your  production 
guarantee  for  timely  planted  acreage.  If 
you  have  limited  or  additional  levels  of 
coverage,  as  specified  in  7  CFR  part  400, 
subpart  T,  and  pay  an  additional 
premium,  you  may  increase  your 
prevented  planting  coverage  to  a  level 
specified  in  the  actuarial  documents. 

33.  Amend  §457.138  as  follows: 
(a)  Revise  the  introductory  text  to  read 
as  follows: 

1467.138   Qrapa  crap  Insuianoe 


The  grape  crop  instuance  provisions 
for  the  1999  and  succeeding  crop  years 
are  as  follows: 


(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 


If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  The  Catastrophic  Risk  Protection 
Endoraement,  if  applicable;  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions  with  [1]  controlling  (2), 
etc 


(c)  Remove  the  definitions  of  "days." 
"FSA,"  "good  fanning  practices." 
"irrigated  practice."  "non-contiguous." 
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"production  guarantee  (per  acre)" 
"USDA."  and'*written  agreement"  in 
section  1. 

(d)  Revise  section  2  to  read  as  follows: 

•        •        •        •        • 

2.  Unit  Diviiion 

(a)  In  California  only,  a  baaic  unit,  aa 
dafined  in  Mction  1  of  th«  Baaic  Proviaiona 
%ifill  ba  dividad  into  additional  baak  unita  by 
aach  variety  tliat  you  inaure. 

(b)  In  California  only,  proviiiona  in  tha 
Baaic  Provisions  that  provide  for  optional 
units  by  aaction.  aaction  equivalent,  or  PSA 
{arm  aerial  numbar  and  by  irrigated  and  oon- 
iirigsted  practioss  srt  not  applicable. 
Optional  uniu  may  be  aatablisbed  only  If 
•ach  optional  unit  is  located  on  non- 
coatifuous  land,  unlaaa  otharwiaa  allowad  by 
WI1QBD  saraenant. 

(c)  b  aU  Btataa  aoccapt  Califoniia.  in 
addition  to,  or  instead  of,  establishing 
optional  units  by  aaction.  section  equivalent, 
or  PSA  tann  aerial  number  and  by  irrigated 
and  non-irrigated  acreage  aa  provided  in  tha 
unit  division  provisions  contained  in  the 
Baaic  Provisions  a  separata  optional  unit  may 
be  aatablisbed  if  each  optional  unit 

(1)  Is  located  on  non-contiguoua  land;  or 

(2)  Conaists  of  a  separate  varietal  group 
whan  aaparate  varietal  groupa  are  specified 
in  thm  Special  Prorisiona. 

(e)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  word* 
"actuarial  docujments"  in  section  7, 
introductory  text. 

(f)  Revise  section  13  to  read  as 
fbUowrs: 

13.  Lata  and  Prevented  Planting 

Tha  late  and  prevented  planting  provisions 
of  thm  Basic  Provisions  are  not  appllcaUa. 

34.  Amend  1457.139  as  follows: 
(a)  Revise  the  introductory  text  to  read 
aa  fbllowa: 


f4g7.l»    Pmh 


The  beah  market  tomato  (dollar  plan) 
crop  Insurance  provisions  fbr  the  1990 
and  succeeding  crop  years  are  as 
follows: 

•  •        •        •        • 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 

•  •        •        •        • 

If  a  oonflict  exists  amoi^  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  The  Catastrophic  Risk  Protection 
Bndorsemant.  if  applicable:  (2)  the  Special 
Proviaiona;  (3)  tiiaaa  Crop  Provisions;  and  (4) 
tha  Baak  Provisions  with  (1)  controlling  (2). 
ale. 


(c)  Remove  the  definitions  of  "days," 
"FSA."  "good  fsnning  practices." 
"interplanted."  "irrigated  practice," 
"replanting,"  and  "written  agreement" 
in  section  1  and  revise  the  definition  of 
"planted  acreage"  to  read  as  follows: 


t.  Definitions 

•        •         •        •        • 

Planted  acr&ag» — In  addition  to  the 
definition  contained  in  the  Basic  Provisions, 
for  aach  planting  period,  tomato  seed  or 
transplants  must  initially  be  planted  in  rowrs. 
unless  othsswiae  provided  by  Special 
Provisions,  actuarial  docnmanis.  or  by 
wrritten  agraemcnL 

(d)  Remove  the  words  "Actuarial 
Table"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  the  following 
places: 

i.  Section  1.  definition  of  "planting 
period;" 

ii.  Section  3(a): 

iii.  Section  7,  introdu|Ctory  text; 

iv.  Section  8,  intnxluctory  text  and 
parsnaph  (b)(2);  and 

V.  Section  16(aMl). 

(e)  Revise  section  2  to  read  as  follows: 

2.  Unit  OivUion 

(a)  A  basic  unit,  as  defined  in  section  1  of 
the  Basic  Provisions,  will  also  ba  divided 
into  additional  basic  units  by  planting 
period. 

(b)  Provisions  in  tlw  Basic  Provisions  that 
allow  optional  units  by  irrigated  and  non- 
irrigatad  practicaa  are  not  applicable. 

(f)  Revise  section  15  to  reed  as 
follows: 


15.  Lata  and  Pravantad  Planting 

Tha  lata  and  pcevanted  planting 
of  tha  Basic  Provisions  are  not  appficabla. 

35.  Amend  §457.141  as  follows 


#407.141 

(a)  Revise  the  paragrsph  preceding 
section  1  to  read  as  follows: 

If  a  conflict  exists  among  tha  policy 
provisions,  llie  order  of  priority  is  as  follows: 
(1)  The  Catastrophic  Risk  Protection 
Endorsement,  if  applicable:  (2)  the  Special 
Proviaiona;  (3)  tbeae  Crop  Provisions;  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2). 
etc. 


(b)  Remove  the  definitions  of  "days," 
"FSA."  "final  planting  date,"  "good 
farming  practices,"  "irrigated  practice," 
"late  planted,"  "late  planting  period," 
"practical  to  replant,"  "prevented 
planting,"  "production  guarantee  (per 
acre)."  "replanting."  "timely  planted." 
and  "written  agreement"  in  section  1. 

•        •        •        •        • 

(c)  Revise  section  2  to  reed  as  follows: 


2.  Unit  DivUion 

Provisions  in  the  Basic  Provisions  that 
allow  optional  units  by  irrigated  and  non- 
irrigated  practices  are  not  applicable. 

•  *  •  •  • 

(d)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 


"acttiarial  documents"  in  section  6. 
introductory  text. 

(e)  Revise  section  13  to  read  as 
follows: 


13.  Prevented  Planting 

Your  prevented  planting  coverage  %v{Il  be 
45  percent  of  your  production  guarantee  for 
timely  planted  acreage.  If  you  have  limited  or 
additicHial  levels  of  coverage,  as  specified  in 
7  CFR  part  400.  subpart  T,  and  pay  an 
additional  premium,  you  may  increase  jfour 
prevented  planting  coverage  to  a  leval 
specified  in  tha  actuarial  documents. 

(f)  Remove  secrtion  14. 

36.  Amend  §  457.148  as  follows: 

(a)  Revise  the  intnxluctory  text  to  read 
as  follows: 


f4S7.l4«    Freeh  merliet 


crop 


The  fivsh  market  pepper  crop 
instirance  provisioiu  ror  the  1999  and 
succeeding  crop  years  are  as  follows: 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 

•        •        •        •         • 

If  s  conflict  exists  among  the  policy 
provisioiu,  the  order  of  priority  is  as  follovrs: 
(1)  The  Catastrophic  Risk  Protection 
Endorsement,  if  applicable;  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisions;  and  (4) 
tha  Basic  Provisions  writh  (1)  controllii^(2). 
etc 


(c)  Remove  the  definitioiu  of  "days," 
"FSA."  "good  farming  practices," 
"interplanted,"  "irrigated  practice," 
"replanting,"  and  "written  agreement" 
in  section  1  and  revise  the  definition  of 
"planted  acreage"  to  reed  as  follows: 
•    .    •        •        •        • 

1.  Dafinitiona 


Plantad  ocnag» — In  addition  to  the 
definition  contained  in  the  Basic  Provisions.  ■ 
for  each  planting  period,  pepper  seed  or 
transplants  must  initially  be  planted  in  rows, 
unlaaa  otherwise  provided  by  the  Special 
Provisions,  actuarial  documents,  or  by 
written  agreement. 

(d)  Remove  the  words  "Actuarial 
Table"  and  add  in  their  place,  the  words 
"actuarial  doctunents"  in  the  following 
places: 

i.  Section  1,  definition  of  "planting 
period;" 

ii.  Section  3(a): 

iii.  Section  7; 

iv.  Section  8.  introductory  text  and 
paragraph  (b)(2):  and 

V.  Section  16(aMl). 

(e)  Revise  section  2  to  read  as  follows: 
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2.  Unit  Division 

(a)  A  basic  unit,  as  defined  in  section  1  of 
the  Baaic  Provisions,  will  also  be  divided 
into  additional  basic  units  by  planting 
period. 

(b)  Provisions  in  the  Baaic  Provisions  that 
allow  optional  units  by  irrigated  and  non- 
iirigated  practioea  aie  not  applicable. 

(f)  Revise  section  15  to  read  as 
follows: 

15.  Late  and  Prevented  Planting 

The  late  and  {Mevanted  planting  inoviaiims 
of  the  Basic  Provisions  are  not  applicable. 

37.  Amend  §  457.149  as  follows: 
(a)  Revise  the  introductory  text  to  read 
as  follows: 

f467.l4«   Table 


f  4S7.150    Dry  been  crap  inaufanee 


The  table  grape  crop  insurance 
provisions  for  die  1999  and  sticceeding 
crop  jreais  are  as  follows: 

•        •        •        •        • 

(b)  Revise  the  paragiaph  preceding 
section  1  to  read  as  follows: 


ff  a  oonflict  exists  among  the  policy 
provisions,  the  order  of  piority  is  as  follows: 
(1)  The  Catastn|riik  Kisk  Protection 
Endorsement,  if  applicablr,  (2)  the.  Special 
Provisioas:  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2), 


(c)  Remove  the  definitions  of  "days." 
"good  farming  practices."  "irrigated 
practice."  "non-contiguous," 
"production  guarantee  (per  acre),"  and 
"written  agreement"  in  section  1. 

(d)  Revise  section  2  to  read  as  fellows: 
2.  Unit  Division 

(a)  A  basic  unit,  as  defined  in  section  1  of 
the  Baak  Provisions,  will  ba  divided  into 
additimiel  basic  units  by  eech  table  gr^w 
variety  designated  in  the  Special  Provisions. 

(b)  Provisions  in  the  Basic  Provisions  that 
allow  optional  units  by  section,  section 
equivalent,  or  FSA  form  serial  number  and  by 
irrigated  and  non-inigatad  practioea  are  not 
applicable.  Optional  units  may  be  oatabliahed 
only  if  each  optional  unit  is  located  («  non- 
contiguous land,  unless  otherwise  allowed  by 
written  agreement. 

•  •         •         •         • 

(e)  Remove  the  wortls  "actuarial 
table"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  section  7(a). 

(f)  Revise  section  13  to  read  as 
follows: 

•  •        •        •        • 

13.  Late  and  Prevented  Planting 

The  late  and  prevented  planting  provisions 
of  the  Baak  Proviaiona  are  not  applicable. 

38.  Amend  $457,150  as  follovvs: 
(a)  Revise  the  introductory  text  to  read 
as  folloMTs: 


The  dry  bean  crop  insurance 
provisions  for  the  1998  and  sticceeding 
crop  years  are  as  follows: 

(b)  Revise  the  (nragraph  preceding 
section  1  to  read  as  follows: 


If  a  conflict  exists  among  tha  policy 
proviaiona.  tha  order  of  priority  is  as  follows: 
(1)  Tha  Catastrophk  Risk  Protection 
Endorsement,  if  applicabla;  (2)  the  Special 
Provisions;  (3)  these  Ckop  Provisions:  and  (4) 
the  Bask  Provisions  with  (1)  controlling  (2), 
etc. 
•        •        •        •        • 

(c)  Remove  the  definitions  of  "days," 
"FSA."  "final  planting  date."  "good 
Canning  practices."  "interplanted." 
"irrigated  practice."  "late  planted." 
"late  planting  period,"  "prevented 
planting,"  "production  guarantee  (per 
acre)."  "replanting."  and  "timely 
planted."  and  "vrritten  agreement"  in 
section  1  and  revise  the  definition  of 
"planted  acreage"  to  read  as  follows: 

1.  Definitions 


Planted  ocraqge— In  addition  to  the 
definition  contained  in  the  Bask  Provisions, 
beans  must  initially  be  planted  in  rows  for 
enough  apart  to  permit  mechaaical 
cultivation,  unkss  otharwiaa  provided  by  the 
Special  Proviaiona*  artnarial  documents,  or 
liy  wrritten  agreement 

•  *         •         •         • 

(d)  Revise  section  2  to  read  as  fic^ows: 

•  •        •        •        • 

2.  Unit  Division 

(a)  In  addition  to  the  definition  of  bask 
unit  in  section  1  of  the  Bask  Provisions,  all 
acreage  of  contract  seed  beaiu  qualifiaa  as  a 
aeparate  basic  onit  ¥ot  production  baaed 
seed  bean  proceaaor  contracts,  the  baak  unit 
%vill  consist  of  all  tha  acreage  needed  to 
produce  the  amount  of  production  under 
contract,  based  on  the  actual  production 
history  of  the  acreage.  For  acreage  baaed  seed 
bean  processor  contracts,  the  baaic  unit  will 
consist  of  all  acreage  specified  in  the 
contract 

(b)  In  addition  to,  or  instead  of, 
establishing  optional  units  by  section,  section 
equivalent  or  FSA  form  serial  number  and  by 
irrigated  and  non-irrigated  acreage  as 
provided  in  the  unit  division  provisions 
contained  in  the  Basic  Provisions,  a  separate 
optional  unit  may  be  established  for  each 
bean  type  shown  in  the  Special  Provisions. 

(c)  Contract  seed  beans  may  qualify  for 
optional  units  only  if  the  seed  bean  processor 
contract  specifies  the  number  of  acres  under 
contract  Contract  seed  beans  produced 
under  a  seed  bean  proceaaor  contract  that 
specifies  only  an  amount  of  production  or  a 
combination  of  acreage  and  production,  are 
not  eiigiUe  fbr  optional  imits. 


(e)  Remove  die  words  "actuarial 
table"  and  add  in  their  place,  the  wotds 
"actuarial  docimients"  in  section  7(a). 

(f)  Revise  section  7(cX3)  to  rsed  es 
follows: 


7.  Insuad  Ctop 


(c)«  •  • 

(3)  Both  partiaa  (you  and  ua)  enter  into  a 
written  agreement  allowing  insurance  on  the 
type  in  accotdaDoe  with  section  1>  of  the 
Bask  Provisions. 


(g)  Revise  section  14  to  reed  i 
follows: 


14.  Prevented  Planting 

Your  prevented  planting  coverage  will  be 
60  percent  of  your  production  guarantee  for 
timely  planted  acraegs  If  you  have  HaiiteHnr 
additional  leveb  of  coverage,  as  specified  ia 
7  CFR  part  400,  subpart  T,  and  pay  an 
additicmal  premium,  ymx  may  inoeaae  your 
prevented  planting  coverage  to  a  level 
specified  in  the  actuarial  documents. 

(h)  Remove  section  15. 
39.  Amend  §457.151  as  follows: 
(a)  Revise  tlw  introductory  text  to  leed 
as  follows: 


I4S7.1S1 


orap 


The  forage  seeding  crop  insurance 
provisions  for  the  1999  and  succeeding 
crop  years  are  as  follows: 

•  •        •        •        • 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  UHovn: 

•  •        •        •        * 

If  a  conflict  exists  among  the  policy 
provisions,  tiw  order  of  priority  is  as  follows: 
(1)  the  Catastrophk  Risk  Protection 
Endorsement  if  ^>plicable;  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisions;  and  (4) 
the  Bask  Provisioiu  with  (1)  controlling  (2). 
etc 


(c)  Remove  the  definitions  of  "days," 
"FSA,"  "final  planting  date." 
"interplanted."  "irrigated  practice." 
"practical  to  replant,"  and  "written 
agreement"  in  section  1  and  revise  die 
definitions  of  "plantad  acreage"  and 
"sales  closing  (Date"  to  read  as  follows: 

1.  Definitions 

•        •        •        •        • 

Planted  acrvage    In  addition  to  tiw 
{Rovisions  in  section  1  of  the  Bask 
r  -ovisions,  land  on  which  seed  is  initially 
spread  onto  tha  soil  surfoce  by  any  method 
and  subaequMitly  is  mechanically 
incorporated  into  the  soil  in  a  timely  manner 
and  at  the  proper  depth  will  be  conaidaeed 
planted,  unless  otherwise  provided  l>y  the 
Special  Provisions,  actuarial  documents,  or 
written  agreement 

Sale$  aoBing  date — In  lieu  of  tha  definition 
contained  in  the  Bask  Provisimu,  a  date 


•5176  Fedaral  Ragislar  /  VbL  d2,  No.  237  /  Wednesday,  December  10.  1997  /  Rules  and  Regulations 


in  the  Special  Provision*  by  which 
tion  mutt  be  filed  and  by  which 
you  may  change  your  crap  insurance 
covetafa  for  a  crop  year,  ff  the  Special 
Proviaiona  provide  a  sale*  cloiing  date  for 
both  Call  s««d«d  and  spring  seeded  practices 
far  Um  liMUf«d  crap  and  you  plant  any 
inaunbla  iall  laaiiad  aciaaga.  you  may  not 
change  your  crop  insurance  coverage  after 
the  hil  sales  cloaing  date  for  the  fidl  saadwl 
practice. 
•         •  •         •         • 

(d)  Revise  aection  2  to  reed  as  follows: 


2.  Unit  Division 

A  basic  unit,  as  defined  in  section  1  of  tlM 
Basic  Provisions,  will  also  be  divided  into 
additional  baaic  units  by  spring  planted  and 
fall  planted  I 


4e)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  the  following 
places: 

i.  Section  1,  definition  of  "forage;" 

ii.  Section  3(a):  and 

ill.  Section  6,  introductory  text. 

(f)  Revise  section  13  to  feed  ae 
follows: 


13.  Late  and  Prevented  Planting 

The  late  and  prevented  planting  provisions 
of  tlM  Basic  Provisions  are  not  appBcabla. 

40.  Amend  §457.153  as  follows: 
(a)  Revise  the  introductory  text  to  read 
as  follows: 

f4S7.1S3    PeacAorop 


The  peach  crop  insurance  provisions 
for  the  1999  and  succeeding  crop  years 
are  as  follows: 

•  •  k  •      ~    • 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 


If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  The  Catastrophic  Risk  Protection 
EndonemenI,  if  applicable;  (2)  the  Special 
Provisions:  (3)  these  Crop  Provisions:  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2), 
etc. 
•         •         •         •    '■    • 

(c)  Remove  the  definitions  of  "days." 
"FSA,"  "good  fanning  practices," 
"irrigated  practice,"  "production 
guarantee  (per  acre),"  and  "written 
agreement"  in  section  1. 

(d)  Remove  section  2. 

(e)  Designate  sections  3  through  12  as 
sections  2  through  11  respectively. 

(f)  Remove  the  words  "actuarial  table" 
and  add  in  their  place,  the  words 
"actuarial  documents"  in  redesignated 
section  5,  introductory  text. 

(g)  Amend  section  10(b)(2)  to  change 
the  section  reference  therein  from 
"iKbKD"  to  "10(b)(1)". 


(h)  Amend  section  10(b)(3)  to  change 
the  section  reference  therein  from 
"ll(bH2)"  to  •10(b)(2)". 

(ij  Amend  section  10(bM4)  to  change 
the  section  refsrence  therein  from 
"11(c)"  to  "10(c)". 

(j)  Amend  section  10(bK5)  to  change 
the  section  reference  therein  from 
"ll(bK4)"  to  •10(b)(4)". 

(k)  Amend  section  10(bK6)  to  change 
the  section  refinences  therein  from 
•ll(bK5)"  to  "10(b)(5)"  and  "ll(bK3)" 
to  "10(bM3)". 

(1)  Amend  section  10(bK7)  to  change 
the  section  refierence  therein  from 
"11(b)(6)"  to  ••10(b)(6)". 

(m)  Amend  section  10(cKlXi)(B)  to 
change  the  section  reference  therein 
from  ••section  10"  to  "section  9". 

(n)  Amend  section  10(c)(3)(i)(B)  to 
change  the  section  reference  therein 
from  •'ll(c)(3Mi)(A)"  to  "10(cK3)(i)(A)". 

(o)  Amend  section  10(cK3)(ii)(B)  to 
change  the  section  reference  therein 
from"ll(c)(3)(ii)(A)"to 
"10(c)(3Kii)(A)'". 

(p)  Revise  section  11  to  read  as 
follows: 
•         •        •        •        • 

11.  Lata  and  Prevented  Planting 

The  late  and  prevented  planting  provisions 
of  tlie  Basic  Provisions  are  not  applicable. 

41.  Amend  $457,155  as  follows: 

(a)  Revise  the  paragraph  preceding 
section  1  to  reed  as  follows: 


(c)  Revise  section  2  to  read  as  follows: 


1457.156  ' 
provisions. 

If  a  conflict  exists  among  the  policy 

ftrovisions.  the  order  of  priority  is  as  follows: 
1)  Ths  Catastrophic  Risli  Protection 
Endorsement,  if  applicable;  (2)  the  Special 
Provisions:  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2), 
etc. 


(b)  Remove  the  definitions  of 
"approved  yield,"  "days,"  "FSA." 
"final  planting  date,"  "interplanted," 
••irrigated  practice,"  •'production 
guarantee  (per  acre),"  "replanting," 
••timely  planted,"  and  "written 
agreement"  in  section  1  and  revise  the 
definition  of  •'planted  acreage"  to  read 
as  follows: 


1.  Definitions 

•         •         •         •         • 

Planted  acnage— in  addition  to  the 
definition  contained  in  the  Basic  Provisions, 
baaas  must  initially  be  placed  in  rows  far 
enough  apart  to  permit  mechanical 
cultivation  to  be  considered  planted.  Acreage 
planted  in  any  other  manner  will  not  be 
insurable  unless  otherwise  provided  by  the 
Special  Provisions  or  by  wrritten  agreement. 


2.  Unit  Division 

(a)  For  any  processor  contract  tliat 
stipulalas  tba  amount  of  production  to  ba 
delivered: 

(1)  In  lieu  of  the  definition  contained  in  ths 
Basic  Provisions,  a  basic  unit  will  consist  of 
all  acreage  planted  to  the  insured  crop  in  the 
county  that  will  be  used  to  fulfiil  contracts 
with  each  procassor, 

(i)  There  will  be  no  more  than  one  basic 
unit  for  all  production  contracted  with  aadi 
prooessor  contract; 

(U)  In  accordance  with  soctioa  12.  all 
production  from  any  basic  unit  in  excess  of 
the  amount  under  contract  will  be  Included 
as  production  to  count  if  such  production  is 
applied  to  any  other  basic  unit  for  wliich  the 
contracted  amount  has  not  been  fulfilled;  and 

(2)  Provisions  in  the  Basic  Provisions  tliat 
allow  optional  units  by  secUon.  section 
equivalent,  or  PSA  brm  serial  ntunbar  and  by 
irrigated  and  non-irrigated  practices  are  not 
applicable.  Optional  units  will  not  be 
establiabad. 

(b)  For  any  proossaor  contract  that 
stipulates  the  number  of  acres  to  be  planted, 
in  addition  to  or  instead  of,  establishing 
optional  units  by  section,  section  equivalent 
or  FSA  farm  serial  numlwr.  or  irrigated  and 
non-irrigated  acreage,  optional  units  nuy  be 
established  by  type  if  acreage  of  one  type 
does  not  continue  into  acreage  of  anothK 
type  in  tlie  same  nmrs  or  planting  pattern. 

(d)  Renoove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 
"actuarial  doctunents"  in  section  7(a). 

(e)  Revise  section  13  to  read  as 
follows: 


13.  Late  Planting 

A  late  planting  period  is  not  applicable  to  - 
processing  beans  unless  allowed  by  the  ,■ 
Special  Provisions  and  you  provide  writtaft^ 
approval  from  tiie  processor  by  the  acreage) 
reporting  date  that  it  will  accept  the 
production  from  the  late  planted  acres  «rfaen 
it  is  expected  to  be  ready  for  harvest 


(f)  Revise  section  14  to  read  as 
follows: 


14.  Prevented  Planting 

Your  prevented  planting  coverage  will  be 
40  percent  of  your  production  guarantee  fbr 
timely  planted  acreage.  If  you  have  limited  or 
additional  levels  of  coverage,  as  specified  in 
7  CFR  part  400.  subpart  T.  and  pay  an 
additional  premitmi,  you  may  incieaae  your 
prevented  planting  coverage  to  a  level 
specified  in  the  actuarial  documents. 

42.  Amend  $457,157  as  follows: 

(a)  Revise  the  introductory  text  to  read 
as  follows: 
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§457.157    Plum  crop  Inaurance  prewtolona. 

The  pliun  crop  insurance  provisions 
fbr  the  1999  and  succeeding  crop  yeen 
are  as  follows: 

•     '•<••• 

(b)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 


If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  foUo%rs: 
(1)  the  Catastrophic  Risk  Protection 
Endorsement,  if  applicable;  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2). 
etc 


(c)  Remove  the  definitions  of  "days." 
"good  fsiming  practices."  "irrigated 
practice,"  "non-contiguous," 
"production  guarantee  tper  acre)"  and 
"v^tten  agreement"  in  section  1. 

(d)  Revise  section  2  to  read  as  follows: 

2.  Unit  Division 

Provisitms  in  ths  Basic  Provisions  that 
allow  optional  tmits  by  sectioD,  section 
equivalent,  or  FSA  fimn  aerial  number  and  by 
iirigatad  and  noU'Iirigated  practices  are  not 
applicable.  Optional  units  must  meet  one  or 
more  of  the  following,  as  applicable,  unless 
otherwise  provided  by  the  Special 
Provisions,  actuarial  docnmsnts,  or  written 


(a)  Optional  miits  may  be  established  if 
each  optional  unit  is  located  on  non- 
contiguous land. 

(b)  la  addition  to,  or  instead  of. 
establishing  optional  units  for  non- 
contiguous land,  iqitionai  units  may  be 
established  by  varietal  group  when  provided 
for  in  the  Special  Provisions.  The 
raquiiements  of  section  34(aHl)  of  the  Basic 
Provisions  are  not  applicable  for  this  method 
of  unit  division. 


(e)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 
"actuarial  documents"  in  section  6.. 
introductory  text 

(f)  Revise  section  12  to  read  as 
follows: 


(c)  Revise  section  2  to  read  as  follows: 


12.  Late  and  Prevented  Planting 

The  late  and  prevented  planting  provisions 
of  the  Basic  Provisions  are  not  applicable. 

•         •         •         •         • 

43.  Amend  $457,160  as  follows: 
$407,160    Proeeaaing  tonwio  crop . ' 


(a)  Revise  the  paragraph  preceding 
section  1  to  read  as  follows: 

If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  The  Catastrophic  Risk  Protection 
Endorsement  if  applicable;  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisicms;  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2), 
etc 
•         •         •         •        • 

(b)  Remove  the  definitions  of 
"approved  yield,"  "days,"  "FSA," 
"final  planting  date."  "interplanted," 
"irrigated  practice,"  "production 
guarantee  (per  acre),"  "replanting," 
"timely  planted,"  "USDA,"  and 
"written  agreement"  in  section  1  and 
revise  the  definition  of  "planted 
acreage"  to  read  as  follows: 

1.  Definitions 


Planted  acnage — in  addition  to  tiie 
definition  contahied  in  tba  Basic  Provisions, 
tomatoes  must  initially  be  placed  in  rows  to 
be  considered  planted.  Acreage  planted  in 
any  other  manner  vrill  not  be  insurable 
imless  otherwise  provided  by  the  Special 
Provisions  or  by  written  agreement 


2.  Unit  IXvision 

(a)  NotMdthstanding  the  provisions  of  this 
section  or  any  unit  division  provisions 
contained  in  the  Basic  Provisions,  no 
indemnity  will  be  paid  fbr  any  loss  of 
production  on  any  luiit  if  the  insured 
produced  a  crop  sufBcient  to  fulfill  the 
processor  contracts  forming  the  basis  for  the 
guarantee,  and  any  indemnity  will  be  limited 
to  the  amoimt  necessary  to  compensate  for 
loss  in  yield  at  the  price  elected  between 
production  to  count  and  the  contract 
requirements. 

(b)  In  California  only,  in  addition  to,  or 
instead  of.  establishing  optional  units  by 
section,  section  equivalent  or  FSA  farm  serial 
number  and  by  irrigated  and  non-inigatad 
acreage  as  provided  in  the  tmit  division 
provisions  contained  in  the  Basic  Provisions, 
optional  units  may  be  established  if  aerate 
planted  to  tomatoes  is  separated  by  a  field 
that  is  not  planted  to  tomatoes,  or  by  a 
permanent  boundary  such  as  a  permanent 
waterway,  fence,  public  road  or  woodland. 
Such  optional  unit  must  consist  of  the 
minimum  number  of  acres  stated  in  the 
Special  Provisions.  Acreage  planted  to    . 
tomatoes  that  is  less  than  the  miniiniinfi 
irambar  of  acras  required  will  attach  to  tba 
clossst  unit  within  the  section,  section 
equivalent  or  FSA  Cum  serial  number. 

•         •         •         •         • 

(d)  Remove  the  words  "actuarial 
table"  and  add  in  their  place,  the  words 
"actuarial  doctunents"  in  sections  7  and 
8(a). 

(e)  Remove  section  16. 

Signed  in  Washington,  DlC,  on  December 
1.  1997. 

raiMisth  D.  Acfcarman. 

Manager,  Federal  Cn^buumnae 
Corporation. 

(FR  Doa  97-31B60  Piled  12-4-97;  11:13  am] 
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Department  of 
Housing  and  Urban 
Development 

24  CFR  Parts  201,  202  and  203 
Termination  of  an  Approved  Mortgagee's 
Origination  Approval  Agreement;  Rnal 
Rule 
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OCPARTMEIfT  OF  HOUSINQ  AND 
URBAN  DCVELOPMENT 

84  CFR  Parts  201.  202  and  201 
[Podist  Mo.  FR  4Z»  I  01] 
MN2a02-AQM 

TamiiiMlloii  of  an  Approvad 
Mortgagaa'a  Orlglnatton  Approval 
AQPaamant 

AOeiCY:  Office  of  th*  AMlsUnt 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Interim  rule. 


:  This  interim  mle  clarifies  and 
makes  minor  changes  to  24  CFR  parts 
202  and  203  to  improve  the  provisions 
regarding  termination  of  a  single  family 
mortgagee's  origination  approval 

riment  with  FHA.  The  interim  rule 
corrects  errors  in  24  CFR  parts  201 
and  202. 
DATES:  Effective  date:  January  0. 1908. 

Comment  due  date:  February  0, 1998. 
KM  RMfTHCR  ■TOOMATIOW  CONTACT: 
Phillip  Murray,  Director.  Office  of 
Lender  Activities  and  Program 
Compliance,  Department  of  Housing 
and  Urban  Development,  Room  B-133- 
P3214.  451  Seventh  Street.  SW, 
Washington,  DC  20410,  telephone 
number  (202)  708-1515  (this  is  not  a 
toll-Crae  number).  A 

telecommunications  device  for  hearing- 
and  speech-impaired  persons  (TTY)  is 
available  at  (800)  877-«339  (Federal 
Information  Relay  Service). 

•UPPLBen-AIW  MF0MIAT10N: 

Part  202  of  title  24  contains  the 
Department's  requirements  for  approval 
of  lenders  and  mortgages  for  FHA 
insurance  programs.  The  Department 
reorganized  and  streamlined  part  202  by 
a  recant  final  rule  without  making  any 
substantive  changes  (62  FR  20080.  April 
24. 1997).  The  Department  also 
published  an  interim  rule  announcing 
the  Lender  Insurance  program  (02  FR 
30222.  June  2, 1997).  This  new  interim 
rule  includes  minor  substantive  changes 
to  part  202  and  corrections  to  the 
streamlining  and  Lender  Insurance 
rules. 

Part  202  is  amended  to  state  more 
clearly  the  provisions  regarding 
termination  of  an  FHA-approveid  single 
Eamily  mortgagee's  origination  approval 
agreement  (OAA).  The  following  matters 
are  clarified  or  changed  in  §  202.3(d): 

•  When  a  mortgagee  has  a  default  and 
claim  rate  sufficient  to  support 
termination  of  the  OAA  under  the 
standards  of  part  202.  termination  is  at 
the  discretion  of  the  Secretary  even  if 
the  Department  in  a  previous  time 


period  could  have,  but  did  not.  place 
the  mortgagee  on  credit  watch.  This  is 
a  clarificadon  of  the  Department's 
current  interpretation. 

•  A  mortgagee  will  not  be  permitted 
to  apply  for  a  new  OAA  for  6  months 
after  termination  of  an  OAA.  There  is 
currendy  no  delay  required  for  an 
application  for  a  new  OAA. 

•  Claims  and  defaults  will  be 
nwasured  for  24  months  after  a  mortgage 
is  insured.  Instead  of  the  current  18 
months  for  claims  and  1  year  for 
defaults.  Two  refsrences  to  trackinga 

.  mortgagee's  defsult  and  claims  for 
originations  "during  a  Federal  fiscal 
year"  are  deleted  as  inconsistent  with 
the  uniform  24-month  tracking  period. 

Corrections  to  the  April  24, 1097  final 
rule  include: 

•  Sections  201.20{aX3)  and 
201.26(a)(l)(Ui).  which  had  been 
removed  by  an  interim  rule  (61  FR 
19797-8.  May  2,  1996).  were 
inadvertently  restored  in  modified  form 
by  the  final  rule  and  are  now  removed 
again. 

•  The  United  SUtes  Code  citation  for 
the  National  Housing  Act.  which  was 
inadvertently  omitted,  is  added  to  the 
definition  of  "Act"  in  §  202.2. 

•  The  definition  of  "mortgage"  in 

§  202.2  is  corrected  to  include  mortgages 
insured  under  title  XI  of  the  National 
Housing  Act  to  be  consistent  with  the 
definition  of  "Title  0  program"  which 
includes  tide  XI. 

•  Two  minor  editorial  corrections  are 
made  to  §  202.5:  a  comma  is  inserted  in 
the  first  sentence  of  S  202.5(i)  and  "that" 
is  inserted  in  §  202.5(nKl)(i)  to  improve 
clarity. 

•  "And"  is  changed  to  "an"  la 
S202.7(b)(4Mi)(A).  * 

In  addition,  language  is  added  to 
$§  203.3  and  203.4  that  clarifies  HUD's 
current  position  that  a  mortgl(gee  with  a 
terminated  OAA  also  has  its  approval 
under  the  Direct  Endorsement  and 
Lender  Insurance  programs  terminated 
without  further  procedures. 

Other  Mattere 

futUfication  for  Interim  Ruleatakiag 

HUD  generally  publishes  a  rule  for 
public  comment  before  i»«n^Bg  a  rule  for 
effsct.  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  providea  Cor 
exceptions  to  the  general  rule  if  the 
agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  Is  satisfied 
when  prior  public  procedure  is 
"impracticable,  lumecessary.  or  contrary 
to  the  public  interest"  (24  CFR  lOJ). 
HUD  finds  that  good  cause  exists  to 
publish  this  rule  for  eSiact  without  first 


soliciting  public  comment.  However, 
HUD  is  alloviring  for  a  full  60-day  public 
comment  period  on  the  provisions  of 
this  interim  rule,  and  HUD  will  consider 
the  relevant  issues  raised  by  the 
commenters  in  its  development  of  a 
final  rule  for  the  Lander  Insurance 
program. 

Many  of  the  changes  are  corrections 
or  darificadons  that  do  not  alter 
substantive  policy  currently  in  effect 
Some  of  the  chafes  are  made  for 
administrative  efficiency  without  any 
likely  substantive  efiect  on  mortgagees, 
such  as  the  use  of  calendar  years  and 
uniform  24  month  periods  to  measure 
default  and  claim  rates.  The  new 
explicit  prohibition  agaiiut  applying  for 
a  new  OAA  within  6  months  of 
termination  supplements  the  current 
requirement  that  HUD  must  determine 
that  the  underlying  cause  of  the 
termination  must  have  been 
satisfactorily  remedied  before  a  new 
origination  approval  agreement  would 
be  approved.  Under  current  practice  it 
is  highly  unlikely  that  HUD  could  ever 
make  that  determination  within  6 
months  of  a  termination.  The  new 
provision  is  an  administrative  measure 
designed  to  avoid  futile  applications  by 
the  mortgagee  that  must  be  processed  by 
HUD  personnel  even  when  denial  is 
virtusily  certain. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b)).  has  reviewed  and  approved  this 
interim  rule,  and  in  so  doing  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  This  nde 
merely  clarifies  and  makes  minor 
changes  and  corractioiu  to  the  existing 
regulatioiu.  The  rule  %vill  have  no 
adverse  or  disproportionate  economic 
impact  on  small  businesses.  Small 
entities  are  specifically  invited, 
however,  to  comment  on  whether  this 
rule  will  significantiy  affsct  them,  and 
persons  are  invited  to  submit  comments 
according  to  the  instructions  in  the 
DATES  and  AOORESSES  sections  in  the 
preamble  of  this  interim  rule. 

Environmental  Impact 

This  rulemaking  is  exempt  from  the 
environmental  review  procedures  under 
HUD  regulations  in  24  CFR  part  50  that 
implement  section  102(2HC)  of  the 
National  Environmental  Folicy  Act  of 
1969  (42  use.  4332)  because  of  die 
exemption  under  §  50.19(cKl)  which 
pertains  to  "the  approval  of  policy 
docimients  that  do  not  direct,  provide 
for  assistance  or  loan  aad  mortgage 
insurance  for.  or  otherwise  govern  or 
regulate  property  acquisition. 
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disposition,  lease,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  set  out  to  provide  for 
standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy."  This 
rulemaking  simply  amends  an  existing 
regulation  regarding  termination  of  a 
mortgagee's  approval  to  originate 
insured  mort^^es  and  does  not  alter  the 
environmental  efiiact  of  the  regulations 
being  amended.  The  regulation  being 
amended  was  also  exempt  imder 
§  50.19(c)(1),  as  stated  at  62  FR  20080, 
April  24,  1997. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Fedeialian,  has 
determined  that  this  rule  will  not  have 
substantial  direct  eCEacts  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  No  programmatic 
or  policy  changes  will  result  from  this 
rule  that  woidd  affect  the  relationship 
betwecm  the  Federal  Government  and 
State  and  local  governments. 

Unfunded  Mandates  Bsform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22, 1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments,  or  on  the  private 
sector,  within  the  meaning  of  the 
UMRA. 

Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  programs 
affected  by  this  interim  rule  are  14.117 
and  14.142. 

LiatofSubfeda 

24CFRPart201 

Health  facilities.  Historic 
preservation.  Home  improvement.  Loan 
programs — housing  and  community 
development.  Manufactured  homes. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  202 

Administrative  practice  and 
procedure,  Home  improvement. 
Manufactured  homes.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements. 


I 


24  CFR  Part  203 

Hawaiian  Natives.  Home 
improvement.  Indians — Elands.  Loan 
programs — Chousing  and  community 
development.  Mortgage  insurance, 
Reporting  and  recordkeeping 
requirements.  Solar  energy. 

Accordingly,  parts  201.  202  and  203 
of  tide  24  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  201— TTTLE I  PROPERTY 
IMPROVEMENT  AND  MANUFACTURED 
HOME  LOANS 

1.  The  authority  citation  for  24  CFR 
part  201  is  revised  to  read  as  follows: 

AaOutitp  12  U:S.C  1703  and  3535(d). 

1201.20   [Amended! 

2.  Section  201.20  is  am«ided  by 
removing  paragraph  (a)(3). 

3.  Section  201.264s  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

(201JM   CondMone  tor  loan 

(a)*  •  • 

(1)  The  lender  shall  ensure  that  the 
following  conditions  are  met* 

(i)  The  borrower  is  eligible  for  a 
property  improvement  loan  in 
accordance  with  $  201.20(a)  (1)  or  (2); 
and 

(ii)  The  interest  of  the  borrower  in  the 
property  is  valid,  through  such  tide  or 
other  evidence  as  are  generally 
acceptable  to  prudent  lending 
institutions  and  leading  attorneys  in  the 
commtmity  in  which  the  property  is 
situated. 


Mortgage,  Title  n  mortgage  or  insured 
mortgage  means  a  mortgage  or  loan 
insured  under  Tide  n  or  Tide  XI  of  the 
Act 

•        •        •        •        • 

6.  Section  202.3  is  amended  by 
revising  paragraph  (c)(2)(iiXA).  the  first 
sentence  of  paragraph  (c)(2)(iii),  and 
paragraph  (cX2XvHC)  to  reed  as  fiollowB: 


1202.3   Approval 


tor  lenders  and 


PART  202-APPROVAL  OF  LENDING 

iNsnrunoNs  and  mortgagees 

4.  The  authority  citation  for  pak  202 
continues  to  read  as  follows:       / 

Authority:  12  U.S.C  1703. 1709  ahd  1715b: 
42  U.S.C.  3S3S(d).  / 

5.  Section  202.2  is  amended^ 
revising  the  definitions  of  "Act^ 
"Oaim".  "Default",  and  "Mortgage. 
Title  n  mortgage  or  insured  mortgage". 
to  read  as  foUows: 


§202.2 

Act  means  the  National  Housing  Act 
(12  U.S.C  1702  et  seq.) 

Claim  means  a  single  family  insured 
mortgage  for  which  the  Secretary  pays 
an  insurance  claim  within  24  montlu 
after  the  mortgage  is  insured. 

Default  means  a  single  family  insured 
mor^ge  in  default  for  90  or  more  days 
within  24  months  after  the  mortgage  is 
insured. 


(c)*  *  • 
(2)«  •  • 

(U)  *  •  • 

(A)  The  Secretary  may  notify  a 
mortgagee  that  its  origination  approval 
agreement  will  terminate  60  days  after 
notice  is  given,  if  the  mortgagee  had  a 
rate  of  defaults  and  claims  on  insured 
mortgages  originated  in  an  area  which 
exceeded  200  percent  of  the  normal  rate, 
and  exceeded  the  national  defatdt  and 
claim  rate  for  insured  mortgages.  The 
notice  may  be  given  Mrithout  action  by 
the  Mortgagee  Review  Board  even  if  the 
Secretary  previously  had  the  right  to 
issue  a  credit  watch  notice  to  the 
mortgagee  under  this  section  but  did  not 
do  so. 


(iii)  Credit  watch  status.  The  Secretary 
may  notify  a  mortgagee  that  it  is  on 
credit  watch  statxis  if  the  mortgagee  had 
a  rate  of  defaidts  and  claims  on  insured 
mortgages  originated  in  an  area  which 
exceeded  150  percent,  but  not  200 
percent,  of  the  normal  rate.  *  *  • 

•  •        •        •        • 

(▼}••• 

(C)  A  mortgagee's  right  to  apply  for  a 
new  origination  approval  agreement  if  it 
continues  to  be  an  approved  mortgagee 
meeting  the  general  standards  of  §  202.5 
and  the  specific  requirements  of 
§§202.6.  202.7.  202.8  or  202.10.  and 
202.12,  if  the  mortgagee  has  had  no 
origination  approval  agreement  for  at 
least  6  months,  and  if  the  Secretary 
determines  that  the  underiying  causes 
for  termination  have  been  satisfactorily 
remedied;  or 

•  •        •        •        • 

7.  Section  202.5  is  amended  by 
revising  the  first  sentence  of  paragraph 
(i)  and  paragraph  (nKl)(i)  to  read  as 
follows: 


§2023   General  approval 


(i)  •  *  •  The  lender  or  mortgagee, 
unless  approved  under  §  202.10.  shall 
pay  an  application  fee  and  annual  fees, 
including  additional  fees  for  each 
branch  office  authorized  to  originate 
Tille  I  loans  or  submit  applications  for 
mortgage  insurance,  at  such  times  and 
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in  such  amounts  as  the  S«cretary  may 
require.*  •  • 

W  '  ' 

(«*  •  • 

(i)  The  aggregate  original  amount  of 
insured  mortgages  that  the  mortgagee 
originated  and  that  were  insured  during 
the  fiscal  veer,  or  that  the  mortgagee 
purchased  as  a  sponsor  from  its  loan 
correspondent(s)  during  the  fiscal  year, 
and 
•        •        •        •        • 

8.  Section  202.7  is  amended  by 
revising  paragraph  (b)(4)(i)(A)  to  reed  as 
follows: 


§102.7 


(b)'  •  • 
(4)  •  '  • 

W*  •  • 

(A)  A  financial  statement  in  a  form 
acceptable  to  the  Secretary,  including  a 
balance  sheet  and  a  statement  of 
operations  and  retained  earnings,  an 


analysis  of  the  mortgapse's  net  worth 
adjusted  to  reflect  only  assets  scceptable 
to  the  Secretary,  and  an  analysis  of 
escrow  funds:  and 


PART  203— SINGLE  FAMILY 
MORTQAQE  INSURANCE 

4.  The  authority  citation  for  24  CPR 
part  203  is  revised  to  read  as  follows: 

Aathorily:  12  U.S.C.  1709, 1710. 1715b. 
sad  171Sa:  42  U.S.C  353S(d). 

5.  Section  203.3  is  amended  by 
adding  a  new  paragraph  (d)(2)(iv)  to 
lead  as  follows: 

%  203.3    Approvel  of  mortQaQsee  for  Dliacl 


(2).  .  . 

(iv)  Termination  of  an  origination 
approval  agreement  under  part  202  of 
this  chapter  for  a  mortgagee  or  one  or 
more  branch  ofBces  automatically 
terminates  Direct  Endorsement  approval 


for  the  mortgagee  or  the  branch  office  or 
offices  ivithout  any  further  requirement 
to  comply  with  this  paragraplL 

6.  Section  203.4  is  amended  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (d)  to  read  as  follows: 

1203.4   Approval  of  mortgaoeee  lor  Lander 


(d)*  *  *  Termination  of  an 
origination  approval  agreement  under 
part  202  of  this  chapter  or  termination 
of  Direct  Endorsement  approval  under 
S  203.3(d)(2)  for  a  mortgagee  or  one  or 
more  branch  offices  automatically 
terminates  Lender  Insurance  approval 
for  the  mortgagee  or  the  branch  office  or 
offices  without  any  further  requirement 
to  comply  with  this  paragraph. 

Dated:  October  22. 1907. 
NloolMP.IaWBM. 

A$aistant  StcntaryforHouaiDg—Fmiaral 
Housing  CoaimiMMioner. 
[FR  Doc.  97-322S0  Filed  12-9-97;  8:45  am] 
I  oooa  4tifr.tr-r 
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DEPARTMENT  OF  JUSTICE 
Bur«Mi  Of  Priaofw 

26  CFR  Part  540 

[BOP-IOM-^ 
1 


Mail  rinraduiaa 

AODICY:  Bureau  of  Prisoni,  Justice. 
action:  Final  rule. 


In  this  document,  the  Bureau 
of  Prisons  is  amending  its  regulations  on 
correspondence  to  provide  for  restricted 
special  mail  procedures  in  instances 
where  the  Warden  has  reason  to  believe 
that  the  special  mail  either  has  posed  a 
threat  or  may  pose  a  threat  of  physical 
harm  to  the  intended  recipient.  Under 
these  procedures,  such  special  mail  is 
subject  to  inspection,  in  the  presence  of 
the  inmate,  for  contraband  and.  at  the 
request  of  the  intended  recipient,  may 
be  read  for  the  purpose  of  verifying  that 
the  special  mail  does  not  contain  a 
threat  of  physical  harm.  These 
amendments  are  intended  to  provide  for 
the  continued  efficient  and  secure 
operation  of  the  institution  and  to 
protect  the  public. 
EFFECTIVE  DATE:  January  9.  1998. 
ADDRESSES:  Office  of  General  Counsel. 
Bureau  of  Prisons.  HOLC  Room  754,  320 
First  Street.  NW..  Washington.  QC 
20534.  i     .  : 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPt.EMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  correspondence  (28  CFR 
part  540).  A  proposed  rule  on  this 
subject  was  published  in  the  Federal 
Rag^atmr  February  14.  1996  (61  FR 
5846). 

Provisions  in  §  540.18(c)  previously 
stated  that  outgoing  special  mail  may  be 
sealed  by  the  inmate  and  is  not  subject 
to  inspection.  The  Bureau  proposed  a 
revised  paragraph  (c)  to  allow  for 
restricted  special  mail  procedures  for 
special  mail  addressed  to  Federal  court 
officials  and  members  of  Congress,  and, 
if  so  requested,  to  other  intended 
recipients.  These  restricted  special  mail 
procedures  would  apply  in  cases  where 
the  Warden  (with  the  concurrence  of  the 
Regional  Counsel)  documents  in  writing 
that  the  inmate's  special  mail  either  has 
posed  a  threat  or  may  pose  a  threat  of 
physical  harm  to  the  intended  recipient. 
Any  iiunate  placed  on  restricted  s(>ecial 
mail  status  would  be  notiBed  in  writing 
by  the  Warden  of  the  reasoa  for  being 


so  placed.  The  Warden  is  required  to 
review  an  inmate's  restricted  special 
mail  status  at  least  once  every  180  days 
and  to  notify  the  inmate  in  writing  of 
the  results  of  that  review.  The  inmate 

-  may  be  removed  from  restricted  8{>ecial 
mail  status  if  the  Warden  (with  the 
concurrence  of  the  Regional  Counsel) 
determines  that  the  iiunate 's  special 
mail  does  not  threaten  or  pose  a  threat 
of  physical  harm  to  the  intended 
recipient.  Such  determinations  are 
based  on  a  comprehensive  review  of 
pertinent  factors,  such  as  the  irunale's 
institutional  adjustment,  institution 
seciuify  level,  and  a  current  assessment 
of  the  conditions  which  led  to  the 
inmate's  placement  into  restiictad  r 
special  mail  status. 

The  Bureeu  received  8  comments  on 
its  proposed  rule.  Comment  fene|sDy 
fcxrused  on  the  piuported  need  for  the 
proposed  restrictions.  possibTe 
infringement  on  the  confidentialify  of 
the  attorney-client  privilege,  possible 
delay  in  handling  mail  being  sent  to 
coxirts,  consideration  of  other  means  of 
dealing  %vith  the  threat  posed  by  such 
special  mail  (including  duplicatiTe 
securify  measures  in  place  for 
recipients),  ulterior  motivation  for  the 
restrictions,  and  the  general  futility  of 
prevtating  abuse. 

With  respect  to  the  need  for  the 
regulation,  the  Bureau  disagrees  with 
suggestions  that  the  rule  misrepresents 
its  intent.  The  nila  Is  not  intended  to 

'restrict an  inmate's  legal  access.  Instead, 
it  is  intended  to  help  ensure  institution 
paeafity,  discipline,  and  good  order,  and 
to  protect  the  public.  The  Bureau  notes 
that  instances  have  occurred  where 
special  mail  has  caused,  or  has 
threatened  physical  injury  to  the 
recipient.  While  these  instances  may  not 
constitute  a  widespread  problem, 
neither  do  the  procedures  for  restricted 
special  mail  status  pose  any  change  to 
the  special  mail  privilege  for  the  vast 
majority  of  inmates.  Even  so.  fbr  the 

'  purpoee  of  assuring  its  commitment  to 
the  integrify  of  special  mail,  the  Bureau 
has  modified  the  proposed  procedures 
to  protect  the  special  mail  privilege  to 
the  extent  practicable  and 
commensurate  with  the  need  for  the 
securify,  discipline  and  good  order  of 
the  institution. 

As  previously  proposed,  the 
procedures  apply  only  to  inmates  who 
have  been  placed  on  restricted  special 
mail  status  (that  is  to  say,  those  inmates 
whose  special  mail  has  been 
documented  by  the  Warden,  with  the 
concurrence  of  the  Regional  Coiuisel, 
either  to  have  posed  a  threat  or  which 
may  pose  a  threat  to  the  recipient).  An 
inmate  in  this  status  must  present  all 
materials  and  packaging  Intended  to  be 


sent  as  special  mail  to  staff  for 
inspection.  Staff  shall  inspect  the 
si>ecial  mail  material  and  paclcaging.  in 
the  presence  of  the  inmate,  for 
contraband.  This  last  provision  deletes 
the  proposed  phrase  "or  the  threat  of 
physical  harm",  as  its  intent  is 
encompassed  within  the  remaining 
provision  of  inspecting  for  contraband. 
This  change  addresses  the  concern  of 
commenters  that  the  proposed 
procedure  infringes  upon  the 
confidentialify  of  the  attorney-client 
privilege  or  access  to  the  courts.  As 
revised,  the  rule  now  states  that  staff- 
reading  of  the  correspondence  is 
restricted  to  when  the  recipient  of  the 
special  mail  has  so  requested  (the  rule 
as  proposed  had  assiuxied  such 
permission  with  respect  to  Federal  court 
officials  and  members  of  Congress).  As 
revised,  the  procedure  now  more  closely 
parallels  the  process  for  inspecting 
incoming  special  mail  (see  §  540.18). 

Upon  completion  of  the  inspection, 
staff  shall  return  the  special  mail 
material  to  the'  inmate  if  the  material 
does  not  contain  contraband  or,  when 
requested  by  the  intended  recipient,  a 
reading  determines  that  there  li  no 
threat  of  physical  harm.  The  inmate 
must  then  seal  the  8p>ecial  mail  material 
in  the  presence  of  staff.  Special  mail 
determined  to  pose  a  threat  shall  be 
forwarded  to  the  appropriate  law 
enforcement  entify.  and  sta£F  shall  send 
a  copy  of  the  material,  minus  the 
contiaband.  to  the  intended  recipient 
along  with  notification  that  the  original 
of  the  material  was  forwarded  to  the 
appropriate  law  enforcement  entify. 

u)  response  to  comments,  the  Bureau 
does  not  expect  this  procedure  to  have 
much  impact  on  the  processing  of 
special  mail.  The  limited  applicabilify 
of  the  rule  and  the  general  Bureau 
policy  that  mail  be  handled  prompUy 
should  ensure  that  this  mail  is 
processed  in  a  timely  fashion. 

In  response  to  conunenters  who 
suggested  that  sufficient  and  less 
restrictive  means  were  available  to  the 
intended  recipients  of  special  mail  to 
address  threats  posed  by  the  special 
mail,  the  Bureau  believes  its  procedures 
are  both  prudent  and  unobstrusive. 
Visually  observing  the  assembling  of 
special  mail  serves  to  deter  the  actual 
transmission  of  dangerous  materials  and 
is  compatible  with  the  existing 
procedures  for  handling  incoming 
special  mail  (see  §  540.18).  This  protects 
both  the  intended  recipient  and  other 
persons  involved  in  the  delivery  or 
opening  of  the  special  mail.  WMle  the 
Bureau  acknowledges,  as  one 
commenter  noted,  that  this  procedure 
may  not  be  successful  in  preventing 
every  possible  instance  of  harm,  the 
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procedure  is  intended  to  operate  in 
conjimction  with  other  procedtires,  such 
as  the  ones  alluded  to  by  other 
commenters.  Any  resultant  increase  in 
securify  which  may  he  obtained  through 
these  new  procedures  clearly  is  a  benefit 
to  the  pubUc. 

Several  commenters  expressed 
concern  that  Bureau  of  Prisons  staff  may 
abuse  their  discretion  under  this 
provision.  As  riiown.  the  scope  of  Ihis 
rule  is  clearly  limited  in  its  application. 
Bureau  of  Prisons  staff  are  pronssionals 
and  will  be  familiar  with  the  procedures 
for  applying  this  rule.  In  the  unlikely 
event  of  staff  abuse,  appropriate 
disciplinary  action  wUt  be  initiated  and 
appropriate  sanctions  imposed. 

Other  commenters  raised  questions  on 
the  general  provisions  for  screening, 
e.g.,  how  it  will  be  requested,  criteria 
used  for  assessing  dueat  In  response  to 
such  comments,  die  Bureau  agidn  notes 
that  diis  rule  will  have  limited 
applicabilify,  with  such  application 
goyemed  by  $  Mai8(c)(2).,Placement 
requires  legil  review,  and  notification  to 
the  inmate  of  the  reasons  for  placement 
An  inmate  who  disagrees  wim  this 
decision  may  appeal  the  decision 
through  the  Administrative  Remedy 
Program  (28  CFR  part  542). 

A  commenter  questioned  the     .  j- 
ftatement  in  §  540.18(d)  advising  the 
recipient  of  special  mail  that  if  taa 
writer  raises  a  que^on  over  which  dte 
fscilify  bar  Jiirisdiction;  the  recipient 
may  wish  te  return  the  material  for 
furdier  infonnatioB  or  clarification.  The . 
commenter  believes  that  this  provision 
is  vague,  and  that  it  either  should  be 
deleted  or  specify  the  return  is  to  the 
inmate.  The  Bureau  disagrees  with  this 
suggestion.  This  statement  is  not  new 
and  is  intended  to  offer  the  recipient  the 
opportunify  to  contact  the  Bureau  of 
Prisons  if  that  recipient  desires  further 
information  or  clarification  over  a 
matter  under  the  Bureau's  jurisdiction. 
The  choice  on  whether  this  is  done  is 
clearly  with  the  recipient  c^  the  special 
mail,  and  is  not  violative  of  an  inmate's 
legal  risiits. 

As  a  final  general  comment,  the 
Bureau  notes  that  the  provisions  for 
restricted  special  mail  are  designed  to 
protect  the  public  and  are  not  motivated 
by  a  desire  to  censor  special  mail.  The 
procedures  for  visually  observing  the 
assembling  of  special  mail  are  not 
dissimilar  to  procedures  already  in 
place  fbr  the  delivery  of  special  mail. 
Neither  inspection  represents  any 
attempt  to  censor  mail.  In  those 
instances  where  the  intended  recipient 
has  authorized  staff  to  read  the  si>ecial 
mail  (see  §  540.18(c)(2)(ui)).  the  special 
mail,  or  a  copy  of  the  special  mail  in 
cases  where  the  mail  has  been 


determined  to  pose  a  threat  of  physical 
harm,  is  forwarded  to  the  recipient 

The  Bureau  of  Prisons  has  oetermined 
that  this  r\ile  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866.  and  accordingly  tliis  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisoiu  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibilify 
Act  (5  U.S.C.  601  et  seq.).  does  not  have 
a  ■ignifirwnt  economic  impact  on  a  - 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Act  Because 
this  rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons,  its 
economic  impact  is  limited  to  the 
Bureau's  appropriated  funds.    . 

List  itf  Snbjects  in  28  CER  PaitSSO 

Prisoners. 
KalUsaa  M.  Hawk,  - 
DinctoT,  Banaa  afPiitons. 

Accordingly,  piusuant  to  the 
rulemaking  authorify  vested  in  die. .. 
Attorney  General  in  5  U.S.C  552(a)  ' 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  part  540  in 
subchapter  C  of  28  CFR,  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTBI  C^-^MSimmONAL.  . 


PART  540-'OOMTACnMrTN  PERSONS 
IN  THE  COMMUNTCr   > 

1.  The  authorify  citation  for  28  CFR 
part  540  is  revised  to  read  as  follows: 

AnthoritT:  5  U.S.C  301.  551.  5S2a;  18 
U.S.C  1791,  3621.  3622,  3624. 4001.  4042. 
4081, 4082  (Repealed  in  part  as  to  offonses 
conunittBu  on  or  aneK-Noarsociber  1, 1987), 
5006-5024  (Repealed  October  12, 1984  as  to 
oOBiiaes  committed  after  that  date),  5039;  28 
U.S.a  509, 510:  28  CFR  0.95-0.99. 

2.  In  §  540.18,  paragraphs  (c)  and  (d) 
are  revised  to  read  as  follows: 


f  540.18 


(c)(1)  Except  as  provided  for  in 
paragraph  (c)(2)  of  this  section,  outgoing 
special  mail  may  be  sealed  by  the 
inmate  and  is  not  subject  to  inspection. 

(2)  Special  mail  shall  be  screened  in 
accordance  with  the  provisions  of 
paragraph  (c)(2)(iii)  of  this  section  when 
the  special  mail  is  being  seirt  by  an 
inmate  who  has  been  placed  on 
restricted  special  mail  status. 

(i)  An  iiunate  may  be  placed  on 
restricted  special  null  status  if  the 
Warden,  with  the  conoirrence  of  the 
R^onal  Coiuisel,  documents  in  writing 
that  the  special  mail  either  has  posed  a 
threat  or  may  pose  a  threat  of  physical 


harm  to  the  recipient  (e.g.,  the  inmate 
has  previously  used  special  mail  to 
threaten  physical  harm  to  a  recipient). 

(ii)  The  Warden  shall  notify  the 
inmate  in  writing  of  the  reason  the 
inmate  is  being  placed  on  restricted 
special  mail  status. 

{0i  An  inmate  on  restricted  special 
mail  status  must  present  all  materials 
and  packaging  intended  to  be  sent  as 
special  mail  to  staff  for  inspection.  Staff 
shall  inspect  the  special  mail  material 
and  packaging,  in  the  presence  of  the 
iiunate,  for  contrahandL  If  the  intended 
recipient  of  the  special  mail  has  so 
requested,  staff  may  read  the  special 
m^  for  the  purpose  of  verifying  diat  die 
special  mail  does  not  contain  a  threat  of 
phjTsical  harm.  Upon  completion  of  the 
inspection^  staff  shall  return  the  speaiai 
mail  matoial  to  the  inmate  if  the 
material  does  not  contain  contraband,  or 
contain  a  threat  of  physical  hann  to  the 
intended  recipient  The  inmate  must 
then  seal  the  special  mail  material  in  the 
presence  of  st^  and  immediately  give   - 
the  sealed  special  mail  matanal  to  the 
observing  staff  for  delivoy;  Special  m^ 
determined  to  pose  a  threat  to  the 
intended  recipient  shall  be  fowarded  to 
the  appn^iriate  law  wiforcement  entify. 
Staff  rfudl  sand  a  copy  of  the  material, 
minus  the  conttaband,  to  the  intended 
recipient  along  with  notification  that  die 
ori^nal  of  the  material  was  forwasded 
to  die  appropriate  law-enforcement    .  _ 
entify. 

(iv)  The  Warden  shall  review  an 
insaate's  restricted  special  mail  status  at 
least  xmce  every  180  days.  The  inmate 
is  to  be  notified  crfthe  results  of  this 
review.  An'inmate  may  be  removed 
from  restricted  special  mail  status  if  the 
Warden  determines,  with  the 
concurrence  of  the  Regtonal  Counsel,-.  - 
that  the  specialmail  does  not  threaten 
or  pose  a  threat  of  ph]rsical  harm  to  the  -^^ 
intended  recipient 

(v)  An  inmate  on  restricted  mail  status 
may  seek  review  of  the  restriction 
through  the  Administrative  Remedy 
Program. 

(d)  Except  fbr  special  mail  processed 
in  accordance  widi  paragraph  (cK2)  of 
this  section,  staff  shall  stamp  the 
following  statement  directiy  on  the  badt 
side  of  the  inmate's  outgoing  special 
mail:  "The  enclosed  letter^was 
processed  through  special  mailing 
procediues  for  forwarding  to  you.  The 
letter  has  neither  been  opened  nor 
inspected.  If  the  writer  raises  a  question 
or  proUem  over  which  this  faclUfy  has 
jiuisdiction,  you  may  wish  to  return  the 
material  for  further  information  or 
clarification.  If  the  writer  encloses 
correqwndence  fbr  forwarding  to 
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another  addressee,  please  return  the 
enclosure  to  the  above  address." 

rPR  Doc.  07-32325  Filad  12-0-97;  8:45  am) 

I44M 


DEPARTMENT  OF  JUSTICE 
Buraau  Of  Prtaons 

28CFRPan540 

[BOP-1064-F1 
RM1120-AAS2 

Correapondancor  Pretrial  Inmates 


f:  Biueau  of  Prisons.  Justice. 
ACTION:  Final  rule. 


In  this  dociunent,  the  Bureau 
of  Prisons  is  amending  its  regulations  on 
correspondence  to  require  thst  general 
mail  from  pretrial  inmates  may  not  be 
seated  and  may  be  read  and  inspected 
by  staff.  This  amendment  is  intended  to 
provide  for  the  continued  efficient  and 
secure  operation  of  the  institution  and 
to  protect  the  public. 
EFFECTIVE  OATC:  January  9, 1998. 
AMMEMES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  Room  754,  320 
First  Street,  NW.,  Washington,  DC 
20534. 

POM  FUfTTHCR  MFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
8655 

•uppLEMeaAftY  infonmation:  Tin 
Bureau  of  Prisons  is  amending  its 
regulations  on  correspondence  (28  CFR 
part  540,  subpart  B).  A  proposed  rvile  on 
this  sub|ect  was  published  in  the 
Federal  Register  December  9, 1996  (61 
FR  64954). 

Provisions  on  general  correspondence 
in  §  540.14(bi  and  (cj  previously 
specified  that  outgoing  general  mail 
from  pretrial  inmates  may  be  sealed  by 
the  ininate  and  are  not  subject  to 
inspection  by  staff.  On  December  9. 
1996,  the  Bureau  proposed  to  require 
that  general  mail  from  pretrial  inmates 
be  sent  out  unsealed  and  subject  to 
inspection.  The  proposed  requirement 


mstched  the  requirement  for  outgoing 
general  mail  &t)m  sentenced  inmates  in 
medium,  high,  and  administrative 
facilities.  Ordinarily,  pretrial  inmstes 
are  housed  in  administrative  facilities. 
Because  pretrisl  iiunates  are  not 
classified  as  to  levels  of  security  (as 
sentenced  inmates  are),  the  proposed 
requirement  would  apply  to  pretrial 
inmates  even  if  they  happen  to  be 
housed  in  minimum  or  low  hcilities. 
Special  mail,  whether  from  pretrial 
inmates  or  sentenced  inmates,  was 
unafiiscted  by  the  proposed  amendment 

No  ^blic  comment  was  received  on 
the  proposed  rule,  and  the  Bureau  is 
therefore  adopting  the  proposed  rule  as 
final  without  change. 

Members  of  the  public  may  submit 
further  comments  concerning  this  rule 
by  writing  to  the  previously  cited 
address.  These  comments  will  be 
considered  but  will  receive  no  response 
in  the  Federal  Radstar. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866.  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  After  review  of  the  law  and 
regulatioiu.  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  sm^  entities. 
within  the  meaning  of  the  Act  Because 
this  rule  pertains  to  the  correctional 
management  of  offienders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  I^sons.  its 
economic  impact  is  limited  to  the 
Bureau's  appn^riated  funds. 

list  of  Subjects  in  2M  CFR  Part  540 

Prisoners. 
KatyesaM-Hawk. 
Qtractor.  Bunau  ofPriaont. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  S  VS.C.  S52|a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p).  part  540  in 
subchapter  C  of  28  CFR  chapter  V  is 
amended  as  set  forth  below. 


SUBCHAPTER  C-MSTITUT10NAL 
MANAQEMENT 

PART  540-CONTACT  ¥MTH  PERSONS 
IN  THE  COMMUNITY 

1.  The  authority  citation  for  28  CFR 
part  540  continues  to  read  as  follows: 

Aatbority:  5  U.S.C.  301,  551.  552a:  18 
U.SXI  1791.  3621.  3622.  3624.  4001,  4042, 
4081,  4082  (Repealed  in  part  ••  to  offensas 
committed  on  or  after  November  1. 1987). 
5006-5024  (Repealed  October  12. 1984  as  to 
offenses  committed  after  tliat  date).  5039:  28 
U.S.C  509.  510;  28  CFR  0.95-0.99. 

2.  In  §  S40.n.  paragraphs  (b)  and  (c) 
are  revised  to  reaid  as  follows: 


t«4ai4    Qanaiai 


(b)  Except  for  "special  mail."  outgoing 
mail  from  a  pretrial  inmate  may  not  be 
sealed  by  the  inmate  and  may  be  read 
and  inspected  by  staff. 

(cMl)  Outgoing  mail  from  a  sentenced 
inmate  in  a  minimum  or  low  security 
level  institution  msy  be  sealed  by  the 
inmate  and.  except  as  provided  for  in 
paragraphs  (c)(l)(i)throt^(iv)  of  this 
section,  is  sent  out  unopened  and 
uninspected.  Staff  may  open  a 
sentenced  inmate's  outgoing  general 
correspondence: 

(i)  If  there  is  reason  to  believe  it 
would  interfare  with  the  orderly 
running  of  the  institution,  that  it  tvould 
be  threatening  to  the  recipient,  or  that 
it  would  hcilitate  criminal  activity; 

(ii)  If  the  inmate  is  on  a  restricrted 
cmespondence  list; 

(iii)  If  the  correspondence  is  between 
inmates  (see  §  540.17);  or 

(iv)  If  the  envelope  has  an  incompleto 
return  address. 

(2)  Except  for  "special  mail."  outgoing 
mail  from  a  sentenced  ininate  in  a 
medium  or  hi^  security  level 
institution,  or  an  administrative 
institution  may  not  be  sealed  by  the 
inmate  and  may  be  read  and  inspected 
by  staff: 
•        •        •        •        • 

(FR  Doc.  97-32324  Filed  12-«-«7:  8:45  sa) 
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Part  V 


Department  of 
Transportation 


Research  and  Special  Programs 
Administration 


49  CFR  Part  171 

Hazardous  Materiais:  Cargo  Tank  Motor 
Vehicles  in  Uquefied  Compressed  Gas 
Service;  Response  To  Petitions  for 
Reconsideration;  Editorial  Revisions;  and 
Rules  Clarification;  Rnai  Rule 
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DEPARTMENT  OF  TRANSPORTATKM 


and  Special  Programs 
Administration 

49  CFR  Part  171 

(Doctet  Ma  R8PA-«7-9133  (HM-ZSS)] 

nm  2137-ACS7 


Cargo  Tank 
Motor  VsMdaa  In  Uquaflad 


lo  r^anDona  ror  iwconaioaraDon; 
CdWoflil  nawlaiona.  and  Rulaa 
Clarttlcallon 

AQENCV:  Research  and  Special  Progranu 
Administration  (RSPA).  DOT. 
ACTWN:  Final  rule;  response  to  petitions 
for  reconsideration;  editorial  revisions; 
and  rules  clarification. 


:  On  August  18. 1997,  RSPA 
published  a  final  rule  adopting  certain 
safety  standards  applicable  to  cargo  tank 
motor  vehicles  in  liquefied  compressed 
gas  service.  In  response  to  petitions  for 
reconsideration  filed  by  Farmland 
Industries,  Inc.  (Farmland),  The 
Fertilizer  Institute  (TFI),  and  AmeriGas 
Propane.  L.P.  (AmeriGas),  RSPA  is 
revising  a  requirement  concerning  the 
daily  pressure  testing  of  transfer  hoaas 
on  these  cargo  tank  motor  vehicles,  and 
the  agency  is  revising  S  171.5(a)  for 
consistency  with  §178.337-1  l(aKlMi) 
by  removing  a  hose  rupture  (/.e.. 
incomplete  separation)  as  a  condition 
that  causes  the  internal  self-closing  stop 
valve  to  function.  This  action  grants 
certain  petitions  for  reconsideration  of 
the  final  rule  pertaining  to  effective  and 
practical  standards  to  assure  the 
integrity  of  transfsr  hoses  used  in 
unloading  operations.  Also,  in  this  final 
rule,  RSPA  is  granting  the  request  by 
Farmland  and  TFT  to  extend  the 
expiiation  of  the  final  rule  requirements 
for  four  months,  to  July  1, 1999.  RSPA 
is  denying  the  request  by  AmeriGas  for 
an  immediate  stay  of  the  provisions  of 
S  171.5(aKl)(iii)  and  the  AmeriGas 
request  for  reconsideration  of:  The 
provision  in  §  171.5(c)  setting  forth  an 
expiration  date  for  the  final  rule 
requirements;  and  RSPA's  interpretation 
of  the  attendance  requirements  in 
§  177.834(i)  that  a  qualified  person  must 
always  maintain  an  unobstructed  view 
of  the  cargo  tank.  Additionally,  this 
action  makes  editorial  revisions  and 
clarifies  certain  provisions  adopted  in 
the  final  rule. 

OATO:  This  final  rule  is  effective 
December  10, 1997. 
FOnftHmcn  MRMMATKM  COIfrACT: 
Ronald  Kirkpatrick.  Office  of  Hazardous 
Materials  Technology.  RSPA. 


Department  of  Transportation,  400 
Seventh  Street.  S.W.,  Washington,  DC 
20590-0001.  telephone  (202)  386-4545, 
or  Nancy  Machado,  Office  of  the  Qdef 
Counsel,  RSPA.  Department  of 
Transportation,  400  Seventh  Street. 
S.W.,  Washington,  DC  2059(M)001. 
talephone  (202)  366-4400. 

SUPPlfMBfTARY  aVONMATION: 

L  Background 

On  August  18. 1997,  RSPA  published 
a  final  rule  under  Docket  No.  RSPA-97- 
2133  (HM-225)  (62  FR  44038).  Tha  final 
rule  revised  and  extended  requirements 
published  in  an  interim  final  lule  (BHl) 
on  Febr\iary  19, 1997,  concerning  the 
operation  of  cargo  tank  motor  vanides 
(CTMVs)  in  certain  liquefied 
compressed  gas  service.  The  final  rule 
requires  a  specific  marking  on  affacted 
CTMVs  and  requires  motor  carrien  to 
comply  with  additional  operational 
controls  intended  to  compensate  for  the 
failure  of  passive  emergency  discharge 
control  systems  to  function  as  required 
by  the  Hazardous  Materials  Regulatioiu 
(HMR;  49  CFR  Parts  171-180).  The 
operational  controls  specified  in  the 
final  rule  provide  an  alternative  to 
compliance  with  §  178.337-ll(aMlXi) 
and  are  intended  to  ensure  an 
acceptable  level  of  safety  while  the 
industry  and  government  continue  to 
work  to  develop  an  emergency 
discharge  control  system  that  effectively 
stops  the  discharge  of  hazardous 
materials  from  a  cargo  tank  if  any 
attached  hoee  or  piping  is  separated. 
Petitions  for  reconsideration  of  the 
August  18,  1997  final  rule  were  filed  by 
The  National  Propane  Gas  AsMciation 
(NPGA).  Farmland  Industries.  Inc. 
(Farmland),  The  Fertilizer  Institute  (TFD 
and  joinUy  by  Ferrellgas,  L.P.,  Submban 
Propane,  LP.,  AmeriGas  Propane,  L.P. 
(AmeriGas),  Ag%vay  Petroleum 
Corporation.  Comeratone  Propane 
Partners.  L.P.,  and  National  Propane, 
L.P.  On  September  26,  1997.  Ferrellgas. 
L.P.,  Suburban  Propane.  L.P.,  Agway 

,  Petroleum  Corporation,  Cornantone 
Propane  Partnen.  L.P..  and  Naticmal 
Propane,  L.P.  writhdrew  their  names 
from  the  )ointiy-filed  petition  for 
reconsideration.  Petitioner  AmeriGes, 

-  however,  continues  to  seek  relief 
through  the  September  17.  1997  petition 
for  reconsideration.  On  October  2. 1997, 
NPGA  withdrew  its  petition  for 
reconsideration.  On  November  5, 1997, 
National  Private  Truck  Council  (NPTC) 
filed  a  petition  for  reconsideration. 
Although  the  petition  was  filed  by 
NPTC  after  the  close  of  the  petition 
period,  and  RSPA  has  not  accepted  the 
petition,  all  NPTC's  issues  have  been 
considered  since  NPTC  raised  issues 


identical  to  those  raised  by  other 
petitioners. 

Petitioners  Farmland  and  TFI  seek 
reconsideration  of  two  provisions  of  the 
August  18, 1997  final  rule.  Specifically, 
they  request  reconsideration  of  the 
requirement  in  §  171.5(a)(l)(i)  that  a 
transfer  hose  be  subjected  to  full  transfer 
pressure  before  commencing  the  firat 
transfer  eech  day.  They  also  ask  RSPA 
to  reconsider  the  expiration  date  of  the 
August  18, 1997  final  rule  requirements; 
they  request  a  four-month  extension  of 
the  expiration  date  to  July  1, 1999. 

AmeriGas  seeks:  (1)  Reconsideration 
and  an  immediate  stay  of  the 
requirement  in  §171.5(aKlKiii)  that  the 
qualified  person  unloading  a  CTMV 
prompUy  activate  the  internal  self- 
closing  stop  valve  and  promptiy  shut 
down  all  motive  and  auxiliary  power  in 
the  event  of  an  unintentional  release  of 
lading  to  the  enviroiunent  during 
transfer,  (2)  immediate  withdrawal  of 
RSPA's  interpretation  of  its  long- 
standing attendance  requirements  in 
§  177.834(1)  pending  further  rulemaking 
after  notice  and  comment;  (3) 
withdra%<ral  of  the  expiration  date  in 
§  171.5(ch  (4)  deletion  of  the  word 
"roptme"  mt  it  appean  in  §  171.5(a}; 
and  (5)  withdrawal  of  the  requirement 
in  §  171.5(aXlMi)  that  the  transfer  hose 
be  subjected  to  fall  transfer  pressure 
before  commencing  the  firat  transfer 
each  day. 

n.  Petitions  Granted 

A.  Daily  Pmssure  Testing  of  Transfer 
Hoees 

In  §  171.S(aKlXi).  RSPA  required  that 
a  transfer  hose  be  subject  to  foil  transfer 
pressiue  before  the  first  luiloading  of 
product  each  day.  This  provision 
applied  to  all  CTMVs  opoating  under 
the  terms  of  the  temporary  regulation 
specified  in  §171.5. 

Petitionen  assert  that,  because  most 
large  CTMVs  ("tratteports,"  typically 
used  for  bulk  plant  deliveries)  do  not 
have  a  separate  back-to-tank  product 
bypass  line,  energizing  the  pump  when 
the  receiving  tank's  liquid  shutoff  valve 
is  closed  may  damage  the  pump  vanes, 
result  in  feilura  of  the  shaft  seals  and 
other  components,  and  place  high 
toreienal  loads  on  the  power  take-off 
(PTO)  drive  shaft. 

In  addition,  petitionen  state  that  no 
additional  safety  meesures  are  needed 
for  small  CTMVs  ("bobtails."  typically 
used  for  local  deliveries)  because  they 
are  generally  equipped  with  a  separate 
beck-to-tank  product  bypass  valve. 
Petitioners  state  that,  in  the  process  of    ~. 
preparing  lineafor  product  transfer  from 
a  small  CTMV.  the  full  length  of  transfiBr 
hoee  is  charged  to  pump  discharge 
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pressure,  thereby  providing  an 
opportunity  to  prove  the  integrity  of  the 
transfer  system  prior  to  each  delivery. 

Recognizing  the  merit  of  the 
petitioners'  comments  regarding  the 
transfiBr  hose  pressure  standard  adopted 
in  the  final  rule,  RSPA  published  an 
advisory  guidance  that  communicated 
the  agency's  agreement  with  the 
petitioiiers'  claim  that  some  cargo  tunt 
ptmiping  systems  are  not  capable  of 
safely  pumping  against  a  closed  product 
valve  without  being  damaged  (62  FR 
49171;  September  19, 1997) .  Therefore, 
$  171.5(aKlKi)  is  revised  to  allow  an 
operator  to  determine  the  leakproofriess 
of  a  discharge  system  (including  hose) 
by  requiring  that  the  pressure  in  the 
discbarge  system  reach  at  least 
equilibrium  with  the  pressure  inside  the 
cargo  tank  prior  to  transfer.  After  the 
operator  voifies  leakproofoess  of  the 
discharge  system,  dehvery  may 
commence. 

RSPA  is  also  amending  §  171.5(aXlKi) 
by  removing  the  wording  "and 
equipment"  from  the  tbhd  sentmce  to 
clarify  that  only  the  piping,  hose  and 
hose  fittings  must  be  tested  daily.  There 
is  no  requirement  to  test  the  entire  cargo 
tank  on  a  daily  basis. 

B.  Hose  Separation  Versus  Hose 
Rupture 

Petitioner  AmeriGas  notes  RSPA's  use 
of  the  MTord  "rupture(dj"  in  §  171.5(a) 
Mdth  respect  to  comparable 
requiremenU  in  §  1 78.337-1  l(a)(l)(i) 
concerning  operation  of  the  internal 
self-closing  stop  valve.  The  petitioner 
states  that  the  word  "rupture(d]"  is 
more  commonly  used  to  denote  a  "leak 
or  partial  feilure"  rather  than  an  actual 
separation,  thus  creating  an  undesirable 
potential  for  confusion.  Therefore, 
AmeriGas  requests  that  the  word 
"rupture{dl"  be  stricken  from  the 
re^ilatory  language. 

RSPA  agrees  that  the  word  "ruptured" 
could  be  construed  as  adding  new 
meaning  to  requirements  pertaining  to 
the  emergency  operation  of  the  internal 
self-closing  stop  valve  that  was  not 
intended  in  the  development  of  the  final 
rule.  Therefore,  §  171.5(a)  is  amended 
by  removing  the  wording  "ruptured  or" 
to  make  this  provision  consistent  with 
requirements  in  §  178.337-ll(a){l)(i). 

C  March  1. 1999  Expiration  Date  of  the 
Tempmary  Pinal  Rule 

Petitioners  TFI  and  Farmland  request 
that  RSPA  reconsider  the  March  1 ,  1999 
expiration  date  of  the  requiremmits  in 
$  171.5.  The  petitioners  request  a  four- 
month  extension  of  the  alternative 
requiraments  in  §  171.5 — ^unUl  July  1, 
1999 — to  avoid  expiration  of  the  ^ 

'requirements  at  the  begizming  of  the 


fertilizer  industry's  peak  delivery 
seeson. 

RSPA  is  granting  a  request  by  TPI  and 
Farmland  to  extend  the  expiration  date 
until  July  1, 1999.  This  decision  is  based 
on  RSPA's  understanding  that  industry 
will  continue  to  make  good  faith  efforts 
in  developing  an  emergency  discharge 
control  system  that  offers  an  equal  or 
higher  level  of  safety  as  that  in 
longstanding  provisions  in  §  178.337- 
ll(a)(l)(i). 

nLPelitioiw  Denied 

A.  Prompt  Activation  of  the  Internal 
Self-Closing  Stop  Valve 

In  its  petition,  AmeriGas  contends 
that  it  is  impossible  to  achieve 
immediate  full  compliance  with  the 
requirement  in  §  171.5(aKlHiii)  that  a 
qualified  person  unloading  a  small 
CTMV  promptiy  activate  the  internal 
self-closing  stop  valve  and  prompUy 
shut  down  all  motive  and  auxiliary 
power  equipment  if  there  is  an 
unintentional  release  of  lading  to  the 
environment  dtuing  transfer.  AmeriGas 
claims  this  rule  constitutes  a  new 
operator  attendance  requirement  that 
can  only  be  satisfied  by  using  remote- 
controlled  equipment  that  is  not 
currenUy  in  service  on  mora  than  an 
experimental  basis  and  that  such 
equipment  cannot  l>e  put  into  service  in 
less  than  a  matter  of  months. 

In  the  February  1997  emergency 
interim  final  rule  (IFR),  RSPA  firat 
adopted  additional  requirements  for  the 
person  who  attends  the  unloading  of  a 
CTMV  to  be  within  arm's  reach  of  a 
means  for  closure  (emergency  shut- 
down device)  of  the  internal  self-closing 
stop  valve  or  other  device  that  will 
immediately  stop  the  discharge  of 
product  bom  the  cargo  tank  [62  FR 
7643.  February  19, 1997).  Use  of  an 
"electro-mechanical"  device  as  a  meaiu 
of  closure  was  discussed  in  that  rule. 
Besed  on  comments  to  the  IFR,  RSPA 
revised  §17l.5(a)(l)(iii)(C),  in  the 
August  final  rule,  to  set  forth  three  ways 
to  achieve  prompt  stoppage  of  lading 
discharge  from  the  cargo  tank  by:  ^1) 
complying  with  the  requirements  in 
§  178.337-ll(a)(l)(i);  (2)  using  a 
qualified  penon  positioned  within 
arm's  reach  of  the  mechanical  means  of 
closure  of  the  internal  self-closing  stop 
valve  throughout  the  unloading 
operation,  except  during  the  short 
period  necessary  to  engage  or  disengage 
the  motor  vehicle  PTO  or  other 
mechanical,  electrical,  or  hydraulic 
means  used  to  energize  the  piunp  and 
other  components  of  a  cargo  tank's 
discharge  system;  or  (3)  using  a  remote- 
controlled  system  that  is  capable  of 
stopping  the  transfer  of  lading  by  use  of 


a  transmitter  carried  by  a  qualified 
person  tmloading  the  cergo  tank. 

RSPA  notes  tiiat  the  NTCA  special 
task  force,  organized  in  part  to  develop 
plans  to  provide  for  continued  safe 
operation  of  existing  propane  cargo 
tanks,  concentrated  much  of  its  effiorts 
on  development  of  remote-controlled 
devices  that  may  be  activated  by  the 
person  attending  an  unloading 
operation  [comments  of  Mr.  McHenry. 
NPGA,  June  23, 1997  public  meeting).  A 
represenUtive  of  the  NPGA  special  task 
force  reported  progress  on  the 
development  of  remote-controlled 
devices  at  a  June  23. 1997  public 
meeting  (comments  of  Mr.  McHenry, 
NPGA].  Petitioner  AmeriGes  also 
provided  a  report  on  its  progress  in 
developing  an  effiective,  low-cost 
remote-controlled  system  using  radio 
fiwpiency  technology  (comments  of  Mr. 
McEnroe,  AmeriGas,  June  23, 1997 
public  meeting  transcript,  pages  5, 4S. 
56,  and  57).  AmeriGas  provided  RSPA 
with  an  update  on  its  progress  in  a 
November  13,  1997  meeting.  The 
NPGA's  July  24, 1997  petition  for 
rulemaking  (P-1346)  calls  for  RSPA  to 
adopt  a  new  provision  in  §  178.337- 
iKaXlMiii)  for  a  variety  of  systems  that 
are  capable  of  closing  the  internal  liquid 
discharge  valve  by  remote  means. 

The  public  record  contains  fevorable 
accounts  by  several  propane  dealen 
who  have  installed  remote-controlled 
systems  on  their  fleets  of  CTMVs 
{comments  of  Mr.  Schuler,  REMTRON, 
June  23,  1997  public  meeting  transcript, 
p^ges  59  and  60;  comments  of  Mr. 
Stillwaggon,  H.R.  Weever  Co.;  and 
comments  of  Mr.  McEnroe,  AmeriGas, 
September  30, 1997  public  meeting 
transcript,  pages  42  and  61, 
respectively]. 

Industry  representatives  have  stated 
that  they  have  had  good  results  widi 
using  radio-frequency,  remote- 
controlled  systems  [comments  of  Mr. 
McEnroe,  AmeriGas,  public  meeting 
transcript.  June  23. 1997,  page  46;  I^. 
Coady,  Hick's  Gas.  June  23. 1997  public 
meeting  transcript,  pages  92  and  102].  A 
representative  of  Hicks  Gas,  one  of  the 
larger  independent  marketers  of 
propane,  stated  that  his  company  has 
been  developing  and  refining  mnote- 
control  shutdown  systems  on  some  of 
its  trucks  for  the  past  three  years 
[comments  of  Dr.  Coady,  Hick's  Gas, 
June  23, 1997  public  meeting  transcript, 
page  92]. 

During  two  public  meetings  (June  23. 
1997  and  September  30, 1997)  industry 
representatives  presented  information 
on  radio  frequency,  remote-controlled 
S3rstenu.  some  writh  basic  features  and 
othen  with  more  sophisticated 
applications,  that  can  be  used  on  most 
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CTMVft.  Additiaoally.  thay 
that  the  initallatinn  inatroctiaiis  fac 
theaa  wf0mam  ua  timplaanoagb  tbat  a 
fleet  mechanic  «vho  baaa  woddag 
knowledge  of  a  vehicle'*  air  and , 
electrical  systanu  geaafaHy  hartha 
experience  and  toola  necaeaary  to  install 
and  proof-test  a  system  within  a  period 
of  two  or  three  hours. 

The  advantage  of  a  remot»<ontiDllad 
device  has  been  demonstrated  during  an 
incident  involving  a  propane  releese  on 
November  3, 1997  near  Udina.  Dlinois. 
The  driver,  uaiag  a  remote-controlled 
device,  proasptly  activated  closure  of 
the  internal  self-closing  stop  valve 
without  ianition  of  the  propane. 

RSPA  does  not  agree  that  operators  of 
CTMVs  have  no  practical  means  of 
compliance.  The  public  record  contains 
information  that  some  operators  began 
installing  ramote-controlled  sjfsteau 
shortly  after  issuance  of  the  February 
19. 1997  interim  final  rule.  In  addition, 
the  Federal  Highway  Administration's 
(FHWA)  compliance  policy  emphasizes 
increased  ewereness  about  the  nile  and 
its  safety  benefits,  as  opposed  to 
immediate  enforcement.  If  a  company 
shows  good  faith  afibrts  to  comply  with 
the  provisions  of  $  171.5,  FHWA's 
policy  is  to  not  ptirsue  civil  penalty 
enforcement  actions. 

Therefore,  besed  on  the  above 
information,  this  pert  of  the  AmeriGes 
petition  Cor  reconsideration  of  the  final 
rule  is  denied. 

RSPA  believes  Uiere  is  a  need  to 
clarify  that  while  the  first  senteni;e  of 
S  171.5(a)(lUiii)(C)  allows  use  of  a 
remote-controlled  system  to  prompdy 
activate  the  internal  self-clo^ng  stop 
valve  in  the  event  of  an  unintentional 
discharge,  the  second  sentence  provides 
limited  relief  from  the  attendance 
requiremenu  in  §  177.S34(iX3)- 
Specifically.  $  177.834(i)(3)  require*  a 
qualified  person  who  is  attending  the 
unloading  of  a  cargo  tank  to  be  awake, 
have  an  unobstructed  view  of  the  cargo 
tank,  and  be  within  25  feet  of  the  cargo 
tank  at  all  times  during  unloading. 
Therefore,  the  second  sentence  in 
Sl71.5(aMl)(iii)(C)  is  revised  to  clarify 
that  where  a  remote-controlled  system  is 
used,  the  attendance  requirements  in 
$  177.834(iH3)  are  satisfied  when  the 
qualified  person  attending  is  awake,  is 
carrying  a  transmitter  that  can  activate 
the  closure  of  the  internal  self-closing 
stop  valve,  remains  within  the  operating 
range  of  the  transmitter,  and  maintains 
an  unobetructad  view  of  the  cargo  tank 
whan  the  internal  self-dosing  stop  valve 
is  open. 

AJw).  §  171.S(aXlXlii)(B)  is  laviaed  to 
clarify  that  a  qualified  person  must  be 
positioned  within  arm's  reach  of  a 
mechanical  means  of  doaura  for  the 


internal  aal^dosing  stop  hA'H9  only 
when  this  valve  is  open,  except  for  die 
short  duration  nacasaary  to  engage  or 
cllsangBflB  the  motor  vehicle  PTO  or 
other  mechanical,  electricel  or  hydraulic 
means  used  to  eneigiaB  the  pomp  and 
other  components  of  a  cargo  tank  motor 
vehicle's  (UscJiarge  system.  All  of  theee 
fiinctions  occur  at  or  immediataly 
adjacent  to  the  cargo  tank  in  proximity 
to  a  means  for  closure  of  the  internal 
self-closing  stop  valv*. 

B.  RSPA  HoM  Not  DweJoptd  a  "Nem 
Intarpmtation  "ofttM  Long-Standmg 
Attendance  Requirement  in  §177.834(i) 

In  ito  petition.  AmeriGes  states  that, 
in  the  August  18. 1997  final  rule,  RSPA 
announced  a  new  interpretation  of  the 
long-standing  attendance  requiremanta 
set  forth  at  $177.834(i).  AmeriGes 
contends  that  this  interpretation  should 
be  withdrawn  because  it  (1)  is 
inconsistaBt  with  the  regulatory 
language;  (2)  was  announced  without 
notice  or  opportimity  to  comment,  in 
violation  of  the  Administrative 
Procedure  Act  (APA)  (see  5  U.S.C  553): 
and  (3)  is  inconsistent  with  normal 
industry  practice  that  has  been 
"acceptea  for  decades  without 
question." 

AmeriGas's  arguments  are  invalid 
because  RSPA's  position  with  regard  to 
the  meening  of  §  177.834(1)  is  consistent 
wfith  the  regulatory  history  and  plain 
language  ofthat  requirement. 
Fiuthermore.  the  public  was  given 
notice  of  the  rulemaking  that  gave  rise 
to  the  attendance  requirements  and  an 
opportunity  to  comment.  Indeed, 
comments  to  that  rulemaking  reflect  that 
industry  imderstood  that  restrictions  on 
the  person  attending  the  unloading  of 
hazardous  materials  from  CTMV's'were 
being  proposed.  Additional  notice  and 
an  opportunity  to  comment  are, 
therefore,  not  required  under  the  APA. 
Finally,  thara  is  no  validity  to  the 
assertion  that,  for  decades,  the 
Oepartment  has  accepted  widespread 
industry  non-compliance  with  the 
attendance  requinnnents.  For  these 
reeson*.  AmeriGas's  petition  for 
reconsideration  of  RSPA's  position 
regarding  the  §  177.834(1)  attendance 
requirementa  is  denied. 

1.  RSPA's  Position  Is  Consistent  With 
the  Regulatory  History  and  Plain 
Language  of  the  Attendance 
Requirements  in  §  177.834(1) 

AmeriGes  argues  in  favor  of  an 
industry  interpretation  that  compliance 
with  $  177.834(1)  can  be  achieved  by 
having  a  single  operator  remain  in 
prosdmity  to.  and  maintain  an 
unobstructed  view  of.  any  part  of  the 
deiiveiyhoee. 


The  poaition  that  RSPA  has  takaa. 
with  regard  to  the  meaning  of  the 
attandanoa  nquiramenta-in  49  CER  - 
177.834(1)  ianot  ooly  ccoaifltent  with 
the  ptajaleaygrofrthatagulatianbut 
the  mgolataryhiatory  ofthaiagulatkm 
as  wall  Section  177.834(1)  i 


(2)  Unloading.  A  motor  carrier  who 
transports  hazardous  matarials  by  a 
cargo  tank  muat  aBsure  that  tlie  cargo 
tank  is  attended  by  a  quaUfied  person  at . 
ail  times  during  tinloading  .  .  . 

(3)  A  person  'attends"  tlie  loeding  or 
iinlnaWing  of  a  CQi;^  tank  if.  throughout 
the  process,  he  is  awake,  has  an 
unolMtructsd  view  of  the  cargo  tank, 
and  is  within  7.02  matan  (25  isal)  of  tha 
cargotank. 

(5)  A  delivery  hoee,  vidian  attached  to 
the  cargo  tank,  is  considered  a  part  of 
the  vehicle  (Emphasis  added.) 

RSPA's  position  consistentiy  has  been 
that  the  plain  language  of  §  177.834(1) 
requires  an  attendsnt  to  maintain  an 
unobstructed  view  of  the  cargo  tank  end 
be  within  25  feet  of  the  cargo  tank 
during  the  uidoading  process.  >  Contrary 
to  AmeriGes's  assertion,  the  term  "cargo 
tank"  means  the  cargo  tank  itself  and 
does  not  mean  the  hose  or  CTMV.  The 
language  of  §  177.834(iK5)  plainly  state* 
that  the  hoee  is  part  of  the  vehicle  not 
the  cargo  tank. 

AmeriGas  contends  that  there  is 
supp>ort  for  industry's  interpretation  of 
the  §  177.834(1X3)  requirementa  in  the 
regulatory  idatary  of  these  requirements. 
Specifically,  AmeriGes  relies  on 
language  that  appeared  in  a 
republication  of  49  CFR  Parts  71-90  by 
the  Interstate  Commerce  Commission 
(ICC)  on  December  29, 1964  (29  FR 
18852).  (The  IOC  regulated  haxardous 
materials  transportation  by  highway  and 
rail  prior  to  1967,  the  year  the 
Oepartment  of  Transportation  (DOT) 
was  established).  The  regulatory  text 
AmeriGas  relies  on  reads,  "Under  no 
circumstances  shall  a  tank  motor 
vriiicle  be  left  unattended  during  the 
loeding  or  iinloading  process.  For  tlie 
purpose  of  this  pert,  the  delivery  hose, 
when  attached  to  the  motor  vehicle, 
shall  be  deemed  a  part  thereof." 
(December  29, 1964;  29  FR  18801). 
RSPA  believes  this  regulatory  language  . 
makes  it  deer  that  a  CTMV  operator 
miut  attend  the  CTMV  and  any  delivery 
hoee  attached  to  the  motor  vehicle 


'  RSPA's  positiaa  U  MipportMi  by  National  nra 
f*rotactloa  Awodatkm  puDticaboa  "StamlaKl  for 
tiM  Stof^a  and  HMuUiag  of  UqMfiwl  CompMaMd 
Caaaa"  (NFPA  SS).  raportMl  ■•  adopted  by  4fto(  S* 
■lata*.  Sactioa  4-2.3.3  raquina,  during  imlnading 
into  (tonfa  mwtalnara.  tital  "tKa  thutoff  valva*  on 
both  iIm  track  and  Iba  coniaiaar  ara  laadity 
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during  loading  and  unloading.  The 
intent  of  this  provision  was  to  ensure 
that  tlie  operator  took  responsibility  for 
the  entire  deliveiy  system  which,  for 
purposes  of  Part  77,  induded  not  only 
the  motor  vehicle  itself  but  also  the 
delivery  hose  when  attached  to  the 
motor  vehicle.  However,  the  1964 
language  in  §  77.834(i)  was  not  specific 
as  to  what  actions  constituted 
"attendance." 

Realizing  that  the  word  "attendance" 
was  vague  and  that  there  was  industry 
confusion  regarding  what  was  required 
imder  the  attendance  regulation,  the 
Hazardous  Materials  R^ulations  Board 
(the  Board),  the  predecesscn-  to  RSPA's 
Office  of  the  Associate  Administrator  for 
Hazardous  Matarials  Safety,  initiated  a 
rulemaking  in  Docket  HM-110  to  clarify 
the  attendance  requirement  Language 
in  the  notice  of  proposed  rulemaking 
(NPRM)  and  the  final  rule  in  Docket 
HM-110  serves  as  the  basis  for  RSPA's 
interpretation  of  the  current  attendance 
requirement.  Specifically,  in  the 
preamble  to  the  HM-110  NPRM,  the 
Board  stated: 


The  Bosid  has  found  that  several 
dangBTous  incidents  have  occurred  during 
the  loading  or  unloading  of  tank  motor 
vehicles  which  could  have  been  avoided,  if 
there  had  been  someone  ntar  the  cargo  tank 
to  take  corrective  action  or  precsutionary 
action.  The  Board  feels  ttiat  there  may  be 
■   some  confusion  as  to  the  intent  of  the  term 
"attendance"  as  it  is  used  in  $  177.834(iJ. 
(Emphasis  added). 

38  FR  22901,  August  27, 1973. 

Based  on  this  concern,  the  Board 
pn^xMed  to  revise  the  regulation  to 
indude  a  requirement  that  an  operator 
remain  within  25  feet  of  the  cargo  tank 
motor  vehicle.  The  Board  also  proposed 
to  delete  the  limiting  language  "for  the 
purpose  of  this  part"  from  the  hose 
provision  of  the  attmdance 
requirementa,  thereby  making  the 
delivery  hose  part  of  the  tank  motor 
vehicle  not  only  for  loading  and 
unloading  purposes,  but  for  other 
regulatory  puipoaes  as  well  [e.g.. 
incident  reporting).  Specifically,  the 
Board  proposed  to  revise  the  attendance 
requirementa  in  §  177.834(1)  to  state: 

(1)  A  tank  motor  vriiicle  is  attended  vrben 
the  peison  in  chsrge  of  the  vehicle  is  awake 
and  not  in  a  sleeper  berth,  and  is  within  25 
bet  of  the  tank  motor  vehids  and  has  it 
within  his  imobstructed  field  of  view. .  !  . 
(3)  The  delivery  hose,  when  attached  to  the 
tank  motor  vehicls,  is  a  part  of  the  vehicle. 

Id.  at  22902. 

In  ita  January  1 1 ,  1973  commente  to 
the  Board's  proposed  revision  to 
§  177.834(1),  the  National  LP-Gas 
Association  (NLPGA)  (now  NPGA) 
proposed  to  revise  the  language  to 
reinsert  the  limiting  language  "for  the 


purpose  of  this  part"  with  regard  to  the 
hose  provision  of  the  attendance 
requirements.  Specifically,  the  NLPGA 
proposed  to  revise  §  177.834(i)(3)  to 
read  "For  the  purposes  of  this  part  the 
delivery  hoee,  when  attached  to  the  tank 
motor  vehicle,  is  a  part  of  the  vehicle." 
In  explaining  the  proposed  reinsertion 
of  limiting  words  "for  the  purposes  of 
this  part,"  the  NLPGA  stated:  "We have 
no  objecticm  to  a  nquireinent  that  the 
motorvehich  operator  or  motor  vehicle 
attendant  be  expected  to  attend  the 
unloading  hose  as  well  as  the  vehicle 
since  in  most  cases  he  will  provide  the 
hose  and  will  have  connected  it  to  the 
unloading  equipment  We  don't  feel  the 
delivery  hose  should  be  considered  as  a 
part  of  the  motor  vriiide."  (Emphasis 
added).  Industry's  comments  on  the 
HM-110  NPRM  indicate  that  industry 
fiilly  understood  that  the  Board 
proposed  to  require  an  attendant  to 
remain  within  25  feet  of  the  cargo  tank 
motor  vehide  and  hose,  and  maintain 
an  imobstructed  view  of  the  cargo  tank 
motor  vehide  and  hose.  It  is  apparent 
from  the  NLPGA 's  commenta  to  the 
proposed  changes  to  §  177.834(1)  that  it 
imdentood  the  Board's  concerns  and  its 
^intent 

In  the  HM-110  final  rule,  the 
language  that  currentiy  appears  at 
S  177.834(iH3),  other  than  the  addition 
of  metric  conversion  of  25  feet,  %vas 
adopted  by  the  Board.  Section 
177.834(i)(3)  currentiy  reads,  "A  peraon 
'attends'  the  loading  or  unloading  of  a 
cargo  tank  if,  throughout  the  process,  he 
is  awake,  has  an  unobstructed  view  of 
the  cargo  tank,  and  is  within  7.62  meters 
(25  feet)  of  the  cargo  tank."  Section 
177.834(1X5)  currently  reads.  'A 
delivery  hose,  when  attached  to  the 
cargo  tank,  is  considered  a  part  of  the 
vehicle."  In  the  final  rule,  the  Board 
adopted  the  language  in  §  177.834(1X3) 
that  refento  the  "cargo  tank"  and  not 
the  "tank  motor  vehide,"  as  proposed 
in  the  NPRM.  Tha  langua^  in 
§177.834(1X5).  however,  continues  to 
refer  to  the  hose  as  part  of  the  vehicle. 
The  final  rule  requires  a  ijualified 
person  attending  the  loading  (v 
unloading  of  a  cargo  tank  to  remain 
within  25  feet  of  the  cargo  tank, 
main  tain  an  unobstruded  view  of  the 
cargo  tank,  and  to  attend  the  hose  to  the 
same  extent  that  the  qualified  parson 
attends  to  the  cargo  tank  motor  vehicle 
under  the  HMR. 

AmeriGas  also  dtes  Shell  Oil 
Company's  October  26. 1973  commenta 
to  the  Board's  proposed  revision  of  the 
attendance  requirements  in  Docket  HM- 
110  as  support  for  ita  interpretation  of 
the  attendance  requirementa  and 
evidence  that  the  agency  was  aware  of 
the  industry's  interpretation  of  the 


attendance  requirementa.  Specifically. 
AmeriGas  pointa  to  Shell  Oil's  comment 
that  "Section  177.834(iXl)  requiring  an 
attendant  within  25  fiset  of  the  tank 
motor  vehicle  or  ita  hose  is  over 
restrictive  in  cases  where  tight  fill 
connections  are  used  which  are  now  in 
the  majorify."  (Emphasis  added.) 
AmeriGas  places  great  weight  on  tha 
fed  that  Shell  used  the  word  "or"  rather 
than  "and"  to  describe  the  proposed 
requiremmita.  AmeriGas  states  that  the 
word  "or"  put  DOT  on  notice  that  tha 
proposed  language  was  being 
intentpreted  to  allow  an  operator  to 
comply  with  the  attendance 
requirementa  by  remaining  within  25 
feet  of  any  part  of  the  hose  and 
maintaining  an  unobstructed  view  of 
any  part  of  the  hose. 

AmeriGas,  however,  did  not  recognize 
or  discuss  the  next  sentmoe  in  Shell's 
commenta  which  reads,  "This 
restriction  prohibite  pwrfiinnanr*  of 
other  duties  and  would  unnecessarily 
increase  delivery  costa."  (Emphasis 
added).  AmeriGas's  interpretaticm  of  the 
attendance  requirementa  would  allow 
an  operator  to  be  within  25  feet  of  and 
have  an  imobstructed  view  of,  any  part 
of  the  CTMV  including,  any  part  of  ita 
hose.  Under  AmeriGas's  interpretation, 
there  is  virtually  no  restriction  on  an 
operator's  ability  to  perform  other 
duties — an  operator  can  be  virtually 
anjrwhere  between  the  cargo  tank  motor 
vehicle  and  the  receiving  tank— and  a 
single  operator  can  always  sattafy  the 
industry  interpretation  of  the  attendance 
requirementa.  The  preceding  r^^ulatory 
history  indicates  that  the  Board 
intended  to  restrict  the  movement  of  the 
person  unloading  a  cargo  tank  by 
requiring  the  operator  to  remain  within 
25  feet  of  the  cargo  tank  and  maiwHiin 
an  unobstructed  view  of  the  cargo  tanV, 
resulting  in  a  limitation  on  the 
attendant's  ability  to  perform  other 
duties  or  activities.  The  type  of 
precautionary  action  the  Board 
contemplated  when  it  initiated  fIM-110 
cannot  be  taken  if  a  cargo  tank  attendant 
is  more  than  25  feet  away  from  the  cargo 
tank,  out  of  sight  behind  a  building  or 
other  obstruction,  or  both.  This  sentence 
indicates  that  Shell  understood  that  the 
Board  was  proposing  new  restrictions 
on  unloading  operations. 

RSPA  squarely  rejected  industry's 
interpretation  of  the  attendance 
requirementa  during  public  meetings 
and  workshops,  in  written 
correspondence.^  and  in  the  preamble  to 


^Stm  Octebw  3. 1997  tattar  to  Barton  Day.  Esq.. 
counsri  for  Fnrellgas,  LP..  Suburban  Propane.  LP.. 
AflMriGas  Propane  L.P..  Agway  Patroleuni 
Corporation.  Cornerstone  Propane  Partaar*.  L.P.. 
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the  August  18. 1907  final  rule.) 
Specifically,  the  praambla  to  the  final 
rule  states: 

RSPA  rat«cU  the  induttry't  intarpratation 
of  th*  loa§-tUnding  operator  attendsnca 
nilM  in  f  177.B34(i)(3)  that  a  •ingle  opanitor 
MtUfiea  raquimnanU  for  an  unobatnicted 
vi«w  of  the  cargo  tank,  and  is  within  25  (Mt 
of  the  cargo  tank,  merely  by  being  in 
proximity  to,  and  having  an  onobabnictad 
viaw  of.  any  part  of  Iba  dsUrafy  hosa,  which 
may  ba  100  faat  or  mora  away  tnm  tha  caiBo 
tank  motor  «<ahicla.  during  tha  unloading 
(transfBr)  oparation.  The  rule  clearly  raquiraa 
an  operator  ba  in  a  poaition  6ora  which  tha 
aarliast  aigna  of  problems  that  may  occur 
during  tha  unloMling  oparation  are  readily 
datectabla.  thataby  permitting  an  opatator  to 
pfomptly  take  corrective  maastiraa.  including 
moving  tha  cargo  tank,  actuating  the  remote 
means  of  automatic  cloaiua  of  tha  intamal 
salf-cloalng  stop  valve,  or  othar  action,  as 
apprapriata.  RSPA  colaDda  tha  nila  raquiiw 
thsaaa  operator  aiwaya  ba  within  25  feat  of 
dia  cargo  tank.  Simply  baii%  within  25  ImI 
of  any  one  of  tha  carfo  tank  motor  vehicle's 
appuitaitancaa  or  auxiliary  aqoipmaal  doas 
not  oonstituta  compliance. 

62  PR  at  44044. 

Becatiaa  RSPA's  position  is  consistent 
with  the  ragulatory  history  and  plain 
language  of  49  CFR  177.834(1). 
petitionar's  request  that  RSPA  withdraw 
its  intcrpratation  is  denied. 

2.  Additional  Notice  and  Comment  Are 
^4ot  Required  Under  die  APA. 

AmariGas  alleges  Uiat  RSPA's  "new 
interpretation"  was  announced  without 
notice  or  opportunity  to  comment,  in 
violation  of  the  APA. 

Section  553  of  Uie  APA  requires  that 
Pedenil  agencies  give  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process  by  giving  notice,  in 
the  Feilaru  Register,  ofaither  the  terms 
or  substance  of  a  proposed  rule  or  a 
description  of  the  subjects  and  issues 
involved,  and  an  opportunity  to  submit 
written  data,  views,  or  arguments.  As 
discussed  above,  the  Board  realized  that 
the  word  "attendance"  was  vague,  as 
used  in  the  original  IOC  attendance 
regulationa.  and  that  there  was  industry 
conhision  regarding  what  was  required. 
ConsequenUy  the  Board  issued  an 
NPRM.  in  docket  HM-1 10,  proposing  to 
clarify  the  attendance  requirements.  In 
issuing  the  NPRM.  the  Board 
specifically  noted  that  there  had  been 
several  dangerous  incidents  during  the 
loading  or  unloading  of  cargo  tank 
motor  vehicles  that  the  Board  felt  could 


have  been  avoided  had  someone  been 
near  the  cargo  tank  to  take  corrective  or 
precautionary  action. 

The  Board  s  clearly  specified  reasons 
for  undertaking  the  HM-1 10 
rulemaking,  in  conjunction  with  the 
proposed  regulatory  language.  NLPGA'a 
and  Shell  Oil's  comments  on  that 
language,  and  the  language  of  the  final 
ragulatory  requirements  all  demonstrate 
that:  (1)  the  public  was  given  notice  of 
the  Board's  intent  to  require  an  operator 
to  be  near  tlie  cargo  tank  during 
nnlr^ing,  and  an  opportunity  to 
comment;  and  (2)  RSPA's  position  on 
tha  S  177.834(1)  attendance  requiremeot 
is  long-standing  and  reflects  industry 
understanding  of  the  requirements  at 
the  time  they  were  proposed  and 
adopted.  Therefore,  RSPA's  statements 
concerning  the  attendance  requirements 
in  §  177.834(1)  do  not  in  any  way  change 
the  regulatioBS  or  constitute  rulemaking. 
Consequentiy,  further  notice  and 
comment  under  the  APA  is  not 


and  National  Propane.  LP.  (itwa  no.  ISS  in  RSPA 
dockM  •7-2133). 

*  BecMiM  of  industry'*  concerns  about  tha 
•tieodaoc*  raquiremanu.  RSPA  indicated  in  •  |une 
9. 1M7  tto'ic*  !82  FR  313«3|  that  it  would  initiate 
a  new  ruJanaking  to  raviaw  and  poaaibly  revisa  tiM 
altaodaace  and  othar  ragulatory  raquiiemsatt  (see 
Docket  Na  l(SPA-«7-27lS). 


3.  DOT  Whs  Not  Awaiv  of  Widaapread 
Non-Compljance. 

AmeriCas  claims  that  in  the  decades 
before— and  22  years  since — the 
attendance  requiremenU  in  §  177.834(i) 
were  adopted,  small  CTMVs  tvpicalfy 
carried  deltvety  hoeee  of  100  net  or 
more  in  length  and  were  attended 
during  at  leest  a  substantial  portion  of 
the  unloading  process  from  the  position 
of  the  customer  tank.  AmeriCas  stataa 
that  these  vehicles  have  operated  openly 
and  have  been  inspected  by  DOT 
officials  on  hundreds  of  occasioiu  over 
the  years  without  any  suggestion  that 
the  routine  operation  of  theee  vehicles 
under  the  industry's  interpretation  of 
$  177.834(iM3)  was  improper.  AmeriGes 
thus  asserts  that  DOT  haa  aooepted  lor 
decades  without  queatioa  industry's 
long-standing  practice  of  not  remaining 
within  25  fset  of  the  cargo  tank  and  not 
maintaining  an  imobstpicted  view  of  it 

Although,  FHWA  iiupectofa 
occasionally  inspect  small  CTMVs  at 
roadside  inspection  Cadlitiea.  tbay  do 
not  inspect  the  hose  to  determine  its 
length  as  part  of  their  routine  inspection 
procedures.  Neither  the  HMR  nor  tha 
Federal  Motor  Carrier  Safety 
Regulations.  49  U.S.C  Parts  350-399. 
restrict  hose  length.  Additionally, 
neither  FHWA  nor  RSPA  inspectors 
routinely  inspect  small  CTMV 
unloading  operations.  Thus,  the 
Department  was  not  aware  that  small 
CTMV  deliveries  of  propane  were  being 
made  in  violation  of  the  HMR.  The  fact 
that  FHWA  inspectors  may  have 
observed  small  CTMVs  with  hose 
lengths  in  excess  of  100  feet  does  not 
support  the  argument  that  DOT  knew 


that  deliveries  were  being  made  in 
violation  of  the  HMR. 

The  National  Fire  Protection 
Association  (NFPA)  pubUcation 
"Standard  for  the  Storage  and  Handling 
of  Liquefied  Comprrased  Gases"  (NFPA 
58)  reported  by  NFPA  as  adopted  by  40 
of  50  states  (with  Texas  preparing  to 
adopt  NFPA  58  next  year),  has 
imloading  requirements  that  are 
consistent  with  and  provide  support  to 
the  HMR  requirement  that  a  qualified 
pwrson  maintain  an  unobstructed  view 
of  the  cargo  tank,  and  be  in  a  poution 
to  promptly  efiect  emergency 
procedures  should  there  be  a  line 
separation  or  other  problem  reqidring 
immediate  attention.  Specifically,  at 
Section  4-2.1.1.  NFPA  58  statM: 

Tiansiw  operations  shall  ba  coaductad  by 
qualified  paraonnel  maating  tt>e  provisioos  of 
SactloB  1-5.  At  Imut  onm  qualified  penon 
shall  lemaio  In  attandanoa  at  tiM  transfar 
operation  from  the  time  connections  are 
OM^  until  tlia  tranafHr  ia  cmnplatad.  ahutoS ' 
vah>aa  aw  closed,  and  Mnaa  aia  diaconaertad. 
(Bmphaaia  added). 

In  addition.  Section  4-2.^.3  of  NFPA-58 
requiraa: 

Cargo  vehidaa  (sea  Section  ft-S)  unkiadhif . 
into  siiaagp  « «M»i«t«i—  shall  ba  at  least  10 
faat  (S.0  m)  from  tha  ooatainer  and  so 
poeitioaad  that  th*  thutoff  inhrm  an  bath  the 
truck  and  the  container  are  readily 
acceuiUe.  (Emphasis  added). 

The  fourth  edition  of  the  LP  Gasea 
Handbook,  published  by  the  NFPA' 
interprets  Section  4-2.3.3  as  fbUowK 
"•  *   •  The  imloading  cargo  vehicle 
should  be  a  distance  from' the  container^ 
receiving  the  product  so  thaft^if 
something  happens  at  either  point,  die 
other  will  not  be  involved  to  the  extant 
that  it  would  be  if  it  were  in  close 
proximity.  Also,  it  is  important  to  have 
the  cargo  vehicle  so  located  that  it  is 
easy  to  get  to  the  vahrea  on  both  tha 
truck  ami  the  container  so  that  they  can 
quickly  be  shut  off  if  there  is  an 
emasgency  need  to  do  so.  *  *  *  "  * 
NFPA  recognizes  the  importance  of 
itliiTHiing  both  the  receiving  tank  and 
the  cargo  tank.  RSPA  believes  that  both 
warrant  attantion  during  imloading  and 
that  it  ia  important  to  position  these 
tanks  so  that  this  safety  ol^ective  is 
achievable. 

The  importance  of  having  a  qualified 
person  in  a  position  to  promptly  effect 
closure  of  the  internal  valve  and  to  shyt 
down  all  motive  and  auxiliary  power 
has  been  re-affirmed  by  two  recent 
unloading  incidents  that  resulted  in  the 
death  of  one  operator  and  injury  to 


•Theodore  C  Lanoff.  ad..  LP-GASES  Handbook. 
4th  ad.  (Quincy:  National  Fir*  Protactioo 
Aaaociatioo.  1995).  p  307. 
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another.'  These  incidents  did  not 
involve  the  separation  of  hose  or  piping, 
which  emergency  discharge  control 
system  requirements  are  meant  to 
address,  but  were  the  result  of 
equipment  feilures.  which  the 
attendance  requirements  in  §  177.834(i) 
are  meant  to  address.  The  CTMV  was 
the  suspected  source  of  ignition  in  both 
of  these  incidents.  Based  on  initial 
reports,  had  a  qualified  person  been  in 
attendance  within  25  feet  of  the  CTMV, 
he  would  have  had  a  better  chance  of 
closing  the  internal  self-closing  stop 
valve  prior  to  ignition. 

Therefore,  based  on  the  above 
information,  RSPA  denies  that  part  of 
AmeriGas's  petition  for  reconsideration 
concerning  the  attendance 
requirements.  The  attendance 
requirement  is  intended  to  address  a 
number  of  potentially  serious  threats  to 
safety  that  may  arise  during  die  course 
of  unloading,  including  feiliue  of  a 
parking  Inake  to  prevent  movement  of  a 
motor  vehicle:  equipment  bilures  [e.g., 
pump  leaks  and  leaks  at  a  hose  reel); 
and  entry  into  the  vicinity  of  the  motor 
vehicle  by  persons  who  are  carrying 
smoking  materials.  In  all  such  instances, 
the  qualified  person  attending  the 
unloading  operation  must  be  aware  of 
potential  and  actual  threats  to  safety  and 
be  prepared  to  implement  emergency 
procedures  intended  to  minimiTg  or 
eliminate  those  threats. 

C.  Need  for  Additional  Operxtthmai 
Controls 


AmeriGes  states  that  RSPA's  central 
basis  for  the  interim  requirements 
imposed  under  the  August  rule  is  that 
there  is  a  need  to  addrots  safety 


>  Initial  reports  from  the  Fire  Maahall  of  Burke 
County.  North  Carolina  indicate  that  on  September 
23.  1997,  in  Morgantoo.  North  Carolina,  a  Piedmont 
Natural  Gas  operator  was  at  the  receiving  tanlt 
(approximately  80  feet  from  the  cargo  tank  motor 
vehicle)  when  the  hose  nozzle  t>ecame  clogged  with 
a  foreign  object  believed  to  be  part  of  the  mater. 
thu»  preventing  the  operator  from  doting  the 
nozzle  when  the  customer  lank  became  full. 
Consequently,  the  receiving  tank  overfilled  and 
propane  continued  to  flow  firom  the  hoae  at  full 
pressure  when  the  operator  disconnected  the  hose 
from  the  receiving  tank.  The  operator  began  to 
approach  the  cargo  tank  motor  vehicle  in  order  to 
manually  shut  the  internal  salf<losing  stop  valve, 
but  there  was  an  explocion  and  fire  before  he  could 
take  emergency  action.  The  operator  received 
second-and  third-degree  bums  over  most  of  his 
body  and  died  shortly  thereafter. 

On  June  6, 1997,  in  Fayetteville.  North  CaloUiia. 
an  AmeriCas  operator  stopped  product  transfer  and 
was  in  the  process  of  disconnecting  the  transfer 
hose  from  the  receiving  tank  when  he  obcerved 
white  fog  escaping  from  under  the  truck.  He 
immediately  dropped  the  transfer  hosa  and  ran 
toward  the  truck  (approximately  60  feet)  to  activate 
the  engine  kill  switch  and  the  emergency  internal 
•elf-closing  stop  valve.  When  he  was  within  10  to 
12  feet  of  the  truck,  the  escaped  gat  vapors  ignited, 
causing  second  degree  bums  to  the  operator's  (ace 
and  tight  thigh 


concerns  that  exist  due  to  the  in^ility 
of  the  emergency  discharge  control 
system  currently  in  service  on  "bobtail 
vehicles"  in  compressed  gas  service  to 
function  in  accordance  with  the  HMR  as 
specified  under  §  178.337-1  l(a}(lXi). 
liie  petitioner  then  states  that  the 
record  does  not  demonstrate  the  need 
for  new  requirements  because  the  record 
does  not  iiiclude  even  a  single 
documented  incident  involving  the 
feiluie  of  the  emergency  dischatge 
control  system  on  a  bobtail  vehicle. 
Further,  the  petitioner  states  that  the 
risk  of  such  an  event  is  extraordinarily 
remote  and  that  there  is  no  safety  threet 
su^dent  to  warrant  the  imposition  of 
burdensome  interim  operator 
attendance  requirements  for  bobtails. 
Finally,  the  petitioner  claims  that 
RSPA'a. decision  to  impose  burdensome 
interim  operator  attendance 
requirements  for  small  CTMVs  reflects  a 
disregard  of  the  evidence  before  it  and 
arbitrarily  fails  to  consider  less 
burdensome  regulatory  alternatives. 

In  response,  RSPA's  underlying 
purpose  of  alternative  operation^ 
controls  adopted  in  the  ciurent 
requirements  is  to  assure  that  persons 
who  are  dependent  upon  propane, 
anhydrous  ammonia,  and  other 
liquefied  compressed  gases  continue  to 
receive  those  essential  materials  in  a 
manner  that  does  not  impose  ° 
unacceptable  threats  to  public  health 
and  safety.  The  challenge  was  to 
develop  rules  for  approximately  25.000 
pump-equipped  cargo  tank  motor 
vehicles  (estimated  to  comprise  the 
universe  of  specification  MC-330,  MC^ 
331,  and  related  non-sp>ecification  cargo 
tanks)  that  industry  determined  may  not 
conform  to  the  long-standing 
requirements  in  §  1 78.337-1  l(a)(ll(i)  for 
an  emergency  discharge  control  system 
(see  emergency  exemption  applications 
filed  by  Mississippi  Tank.  National 
Tank  Truck  Carriers.  NPGA  and  TFI; 
December  1996). 

In  developing  the  temporary 
alternative  requirements.  RSPA  first 
determined  there  must  be  an  effective 
moans  of  providing  for  {>rompt  closure 
of  the  interna]  self-closing  stop  valve 
imder  emergency  conditions  until 
industry  could  develop  a  system  that 
provides  a  level  of  safety  equal  to  that 
provided  by  §178.337-11.  The  risks 
posed  by  an  uncontrolled  release  of 
propane  from  a  cargo  tank  motor  vehicle 
are  so  great  that,  while  RSPA  sought  to 
minimize  the  cost  of  compliance  with 
the  alternative  requirements,  safety  was 
RSPA's  primary  concern.  Additional 
training  and  hose  testing  requirements 
adopted  in  §  171.5  may  reduce  the  risks 
of  a  release,  but  such  measures  do  not 


provide  a  means  of  stopping  the  flow  of 
propane  once  a  release  occurs. 

Ine  petitioner  relies  on  a  small 
munber  of  incidents  cited  in  the  public 
docket  to  support  its  contention  that  the 
safety  concern  with  regard  to  small 
CTMVs  is  minuscule.  However.  R^A 
notes  that:  (1)  industry  is  not  requirad' 
to  report  to  DOT  the  occurrence  of 
propane  incidents  or  accidents  that 
occur  in  intrastete  commerce — ^which 
racompaaaea  the  vast  maiority  of  small 
CTMV  deliveries;  and  (2)  the  small 
number  of  incidents  in  the  record  are 
not  representative  of  the  entire  univetae 
of  incidents  of  which  RSPA  ia  awaie. 
Federal  hazardous  materials 
transportation  law  at  49  U.S.C  5103 
directs  the  Secretary  of  Transptatatibn 
to  prescribe  regulations  for  the-eafe 
transportetion  of  a  hazardous  material 
when  the  Secretary  determines  dtat 
transporting  a  material  in  commerce  in 
a  particular  amount  and  form  may  poae 
an  unreeaonable  risk  to  health  and 
safety  or  property.  In  developing  safety 
regulations,  RSPA  must  consider 
potential  hazards  posed  by  a  material 
and  may  not  base  its  regulatory 
decisions  solely  on  the  number  of 
reported  incidents. 

For  the  reasons  discussed  above, 
RSPA  denies  this  element  of  the 
petitioner's  request  for  reconsideration 
of  the  final  rule. 

D.  March  1. 1999  Expiration  Date  ofAe 
Temporary  Final  Rule  Requirements 

AmeriGes  states  that  the  legal  efiiect  of 
the  expiration  clause  in  the  &ial  rule  is 
to  require  operators  of  small  CTMVs  to  ' 
have  in  place  passive  emergency 
discharge  control  systems  thai  will  meet 
RSPA's  requirements  under  §  178.337- 
ll(a)(l)(i)  by  March  1. 1999.  AmariGas 
requests  that  the  expiration  date 
specified  in  S  171.5(c)  be  stricken 
pending  completion  of  the  rulemaking 
proceeding  under  Docket  RSPA-97- 
2718  (IiM-225A)  that  addresses  long- 
term  compliance  issues. 

On  August  18. 1997.  RSPA  published 
an  advance  notice  of  proposed 
rulemaking  (ANPRM)  in  Docket  HM- 
225A  (62  FR  44059)  requesting 
comments  regarding  jurisdiction, 
emergency  discharge  controls, 
qualification  and  use  of  delivery  hoses. 
and  attendance  requirements.  The 
questions  posed  in  the  ANPRM  are 
indicative  of  the  range  of  options  RSPA 
is  considering,  this  includes  various 
retrofit  schedules  for  installation  of  new 
equipment  RSPA  is  mindful  of 
industry's  concerns  and  will  take  them 
into  consideration  in  for  '.ulating  a  long- 
term  compliance  plan  under  HM-225A. 
Additionally,  affected  parties  may 
choose  to  install  systems  that  meet  the 
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currmt  raqulramsnts  in  §  178.337- 
ll(aMlKi)-  For  Umm  raaMms.  RSPA 
denies  AmariGas't  request  for 
raconsideration  of  that  part  of  the  final 
rule  concerning  the  expiration  date  of 
§171.5. 

TV.  Knlemaking  AnalyM*  and  Nottoas 

A.  ExBcutivB  Order  12866  and  DOT 
Regulatory  Potideg  and  Procedunt 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  ¥ra8  not  reviewed  by  tba  Office  of 
Management  and  Budget  This  rule  is 
not  considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  PR 
11034:  February  26. 1979).  This  rule 
revises  a  safety  standard  for  verifying 
the  integrity  of  transfor  hoses  on  cargo 
tank  motor  vehidea  in  liquefied 
compressed  gsa  service  and  makes  other 
minor,  non-substantive  changes. 

The  final  rule  published  on  August 
18. 1997,  was  a  significant  regulatory 
action  under  section  3(0  of  Executive 
Order  12866  and  was  reviewed  by  the 
Office  of  Management  and  Budget  The 
rule  also  wras  considered  significant 
under  the  Regulatory  Policies  and 
Procediires  of  the  Department  of 
TiansporUtion  (44  FR  11034). 

RSPA  did  not  prepare  a  regulatory 
evaluation  for  this  final  rule  addressing 
the  issue  of  revising  the  transfer  hose 
pressure  requirement  However,  a  final 
regulatory  evaluation  was  prepcued  in 
support  jf  the  final  rule  published  on 
August  18. 1997.  The  final  regulatory 
evuuation  is  available  for  review  in  the 
public  docket 

B.  BxBcutJm  Order  12612 

lliis  final  rule  has  been  analysed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  The  Federal 
hazardous  materials  transportation  law. 
49  U.S.C  5101-5127,  contaizu  an 
express  preemption  provision  (49  U.S.C 
S12S(b))  that  pieempU  State,  local,  and 
Indian  tribe  requirements  on  certain 
covered  subjects.  Covered  subjects  are: 

(1)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(2)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placuding  of 
hazardous  materials; 

(3)  The  preparatifHi.  execution,  and 
use  of  shipping  dociunents  related  to 
hazardous  materials  and  requirements 
related  to  the  ntunber.  contents,  and 
placement  of  those  documents; 

(4)  The  written  notification, 
racording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 


(5)  The  design,  manu&cture. 
fabrication,  marking,  maintenance, 
recondition,  repair,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  rule  addresses  covered  subject 
item  (5)  above  and  preempts  State,  local, 
and  Indian  tribe  requirements  not 
meeting  the  "substantively  the  same" 
standard.  Federal  hazardous  materials 
transportation  law  provides  at 
S  5125(b)(2)  that,  if  DOT  issues  a 
regulation  conceming  any  of  the 
covered  subjects.  DOT  must  determine 
and  publish  in  the  Federal  Ragislw  the 
effoctive  date  of  Federal  preemption. 
The  effective  date  may  not  be  earlier 
than  the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
RSPA  has  determined  that  the  effective 
date  of  Federal  preemption  for  these 
requirements  will  be  March  10. 1996. 
Thus.  RSPA  lacks  discretion  in  this 
area,  and  preparation  of  a  federalism 
assessment  is  not  warranted. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Act), 
as  amaodad.  5  U.S.C  601-612.  directs 
agencies  to  consider  the  potential 
impact  of  regulations  on  small  business 
and  other  small  entities.  The  Act. 
however,  applies  only  to  rules  for  which 
an  agency  is  required  to  publish  a  notice 
of  proposed  rulemaking  pursuant  to 
S  553  of  the  Administrative  Procedure 
Act  (APA),  5  U.S.C  553.  See  5  U.S.C 
603(a)  and  604(a).  Because  of  the 
emergency  nature  of  the  final  rule 
published  on  August  18. 1997.  RSPA 
wras  authorized  imder  sections  553(b)(B) 
and  553(d)(3)  of  the  APA  to  forego 
notice  and  comment  and  to  issue  the 
final  rule  with  an  immediate  effective 
date.  Nevertheless.  RSPA  was 
concerned  about  the  effect  the  final  rule 
would  have  on  small  businesses  and.  in 
preparing  preliminary  and  final 
regulatory  evaluations  under  Executive 
Onler  12866.  analyzed  the  impact  of  the 
interim  final  rule  and  final  rule  on  ail 
affected  parties,  including  smaU 
businesses.  Consequently,  RSPA  is  not 
required  under  the  Act  to  do  a 
regulatory  flexibility  analysis  for  this 
final  rule. 

D.  Unfunded  Mandate*  Reform  Act 

This  rule  does  not  impose  unfunded 
mandates  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  It  does 
not  result  in  costs  of  $100  million  or 
more  to  either  State.  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  and  is  the  least 


biudensome  alternative  that  achieves 
the  objective  of  the  rule. 

B.  Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
information  collection  burdens.  The 
information  collection  and 
racortikeeping  requirements  contained 
in  the  final  rule  were  submitted  for 
renewal  to  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995. 
The  requiTement  has  been  approved 
under  OMB  Control  Number  2137-0595. 

P.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations,  llie  Reguktory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  tfaa 
Unified  Agenda. 

Lial  of  Sohffects  n  «•  CFK  PaH  171 

Exports,  Hazardoxu  materials 
transportation.  Hazardous  waste. 
Imports.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing.  49 
CFR  part  171  is  amended  as  follows: 

PART  171— QENERAL  INFORMATION, 
REGULATIONS.  AND  DEFMmONt 

1.  The  authority  citation  for  Part  171 
f^m*^""*«  to  read  as  follows: 

49  U.S.C  5101-S127: 49  CFR 


1.S3. 

2.  In  S 171^.  paiagFBphs  (aXlXD. 
(aMlMiilMB)  and  (a)(lHiiiXCK3)  are 
reviaed  to  read  as  follows: 


I171.S   Temporary 


(■)••• 

(D*  •  ' 

(i)  Before  initiating  each  transfiBr  from 
a  cargo  tank  motor  vehicle  to  a  receiving 
system,  the  person  performing  the 
function  shall  determine  that  each 
component  of  the  discharge  system 
(including  hose)  is  of  sound  quality  and 
free  of  leaks  and  that  connections  are 
secure.  This  determination  shall  be 
made  after  the  pressure  in  the  discharge 
system  has  reached  no  less  than 
equilibrium  with  the  pressure  in  the 
cargo  tank. 
•        •        •        •        • 

(iii}«  •  • 

(B)  A  qualified  penon  positioned 
within  arm's  reach  of  a  mechanical 
means  of  dosiire  of  the  internal  self- 


Federal  Register  /  Vol.  62.  No.  237  /  Wednesday.  December  10.  1997  /  Rules  and  Regulations  65195 


closing  stop  valve  at  all  times  the 
internal  self-closing  stop  valve  is  open; 
except,  that  person  may  be  away  from 
the  mechanical  means  only  for  the  short 
duration  necessary  to  engage  or 
disengage  the  motor  vehicle  power  take- 
off or  other  mechanical,  electrical,  or 
hydraulic  means  used  to  energize  the 
pump  and  other  components  of  the 
cargo  tank  motor  vehicle's  discharge 
system;  or 

(C)  •  •  • 


(3)  Is  awake  throughout  the  unloading 
process,  and  has  an  unobstructed  view 
of  the  cargo  tank  at  all  times  that  the 
internal  self-closing  stop  valve  is  open. 
*         •        »        •        * 

f  171.5    [Amended] 

3.  In  addition,  in  §  171.5  the  following 
changes  are  made: 

a.  In  paragraph  (a)  introductory  text, 
in  the  first  sentence,  "ruptured  or"  is 
removed. 


b.  In  paragraph  (a)(lKa).  in  the  third 
sentence,  "and  equipment"  is  removed. 

c.  In  paragraph  (c),  the  date  "March  1, 
1999"  is  revised  to  read  "July  1, 1999". 

Issued  in  Washington.  DC  on  December  5, 
1997,  under  authority  delegated  in  49  CFR 
paitl. 

Kelley  Cojmer. 

Acting  Administrator,  Research  and  Special 
Pfogmms  Administration. 
(FR  Doc.  97-32385  FUwl  12-»-97;  8:40  am) 
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REMINOERS 

The  Hems  in  this  list  ware 
edHoriaNy  oompited  as  an  aid 
to  Fadeial  Register  users. 
Inclusion  or  exduston  from 
«*  list  has  no  legal 


RULES  GOMQ  INTO 
EFFECT  DECEMBER  10. 
1907 

O^BME  OB>AfmiBIT 

Prtvacy  Act;  implementation: 
published  12-1047 

eNVmONMENTAL 
mOTECnON  AOENCY 

P— Wcidss.  tolaranoee  in  tood. 
animal  feeds,  and  raw 
agricultural  commodities: 
CyromaAie:  publshed  12- 
1047 

TRANSPORTATKM 
OEPARTllgliT 


Airworthlness  directives: 
Eurocoptsr  Deutschland 

GmbH:  puMshed  11-&87 
Schwsizer  Aircraft  Corp.; 
published  11-5-07 

TRANSPORTATION 
DEPARTMENT 


Pragtania  Adiwlnlatfalloii 
Hazardous  materials: 
Hazardous  liquid 
transportatiort— 
Liquefied  compressed 
gasses  in  cargo  tank 
motor  vehicles; 
published  12-10-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Maifcaling 


Hazelnuts  grown  in  Oregon 
and  Washington:  comments 
due  by  12-15^7;  published 
10-14-97 

AGRICULTURE 
DB>ARTMENT 


Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
BoiceUosis  in  cattle  and 
bison- 
Slate  and  area 
classifications; 
comments  due  t>y  12- 
15-97;  published  10-15- 
87 


Plant-related  quarantine, 
domestia- 

Orienlai  fruit  fly;  comments 
due  by  12-1547; 
published  10-14-97 
Plant-raialed  quarantine, 
foreign: 

Tomatoes  from  Morocco 
and  Western  Sahara,  eto.; 
comments  due  by  12-15- 
97;  published  10-16-67 
AGRWULTURE 
DEPARTMBfT 
POod  aaMy  and  tnapacUon 


Meet  and  poultry  inspection: 
Carrageenam.  locust  bean 
gum  and  xanthan  gum 
blend  used  as  binder  in 
cured  poric  products; 
comments  due  by  12-19- 
97;  published  11-19-97 

COMMERCE  DEPARTMENT 


Atmoapharte  Adminlatialfon 

Fishery  conservation  and 
management: 
Alaska;  fisherias  of 
Excfcttive  Economk: 
Zone— 

PacMK  haUbutand  red 
king  crab;  comments 
due  by  12-18-97; 
pubfiahed  12-3-97 
Marine  mammals: 
Endangered  fish  or  wikflUe 
Atlantic  sturgeon; 
comments  due  by  12- 
1647;  published  10-17- 
97 
tncklental  taking— 
Vanderiberg  AFB.  CA; 
missile  and  rocket 
laanches.  aiicrafl  fligfit 
test  operatnns,  and 
helicopter  operatkNis; 
comments  due  by  12- 
15-97;  published  11-14- 
97 

DEFENSE  i)9ARTMB(T 

Acquisition  regulattons: 
Contract  performance 
reporting  outside  the 
United  States;  comments 
due  by  12-16-97; 
published  10-17-07 
Government  property; 
comments  due  by  12-16- 
97;  published  10-17-97 
ENERGY  DEPARTMENT 
radaral  Energy  Regulatory 
ConNitlasion 
Natural  Gas  PoKcy  Act: 
interstate  natural  gas 
pipelines — 
Business  practice 
standards;  comments 
due  by  12-1847; 
published  11-18-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgatton;  State  plans 


for  designated  fadfities  wid 

pollutants: 

Fkxida;  comments  due  t>y 

12-1547;  pubiahed  11- 

1347 

Superfund  program: 
NirtkNial  oil  and  hazardous 
sut>stances  corttingency 
plar>— 

Natkxial  priorities  list 
update;  comments  due 
by  12-1947;  published 
11-1947 

FARMCREDTT 
AOMMMTRATION 

Farm  credit  system: 
Leasing  activities;  comments 

due  by  12-1547; 

published  10-1547 
FH>ERAL 


MTERKM  DB»ARTMENT 


Radto  statkins;  table  of 


Arkansas;  comments  due  t>y 
12-1547;  pubiahed  10- 
31-97 

Ftorida;  comments  due  by 
12-1647;  published  10- 
31-97 

Hnnois;  comments  due  by 

12-15-97;  published  10- 

31-97 
Mchigan;  comments  due  by 

12-1547;  published  10- 

31-97 
Oregon;  comments  due  by 

12-1547;  published  10- 

31-47 

FEDERAL  DEPOSIT 
INSURANCE  CORPORAIXM 

interest  on  deposits: 

Payment  of  interest; 

-  exception  to  prohibition; 
comments  due  by  12-15- 
97;  published  10-1647 

FS>ERAL  LABOR 
RELATIONS  AUTHORITY 

Freedom  of  Informatkxi  Act; 
iraplen>entation;  comments 
due  by  12-1547;  published 
11-1447 

HOUSING  AND  URBAN 

DEVELOPMENT 

DB>ARTMENT 

Real  Estate  Settlement 

Procedures  Act: 

Mortgage  brokers;  disclosure 
of  fees;  comments  due  t>y 
12-1547;  published  10- 
16-97 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Law  and  order  on  Indian 
reeervatk)ns: 

Courts  of  Indian  Offenses 
and  law  and  order  code 
Correction;  comments  due 
by  12-15-97;  published 
11-1447 


Endangered  and  threatened 


Allanlic  sturgeon;  oomments 

due  by  12-1647; 

published  10-17-97 
Mobie  River  Basin.  AL; 

three  aquatk:  snafls  as 

endarigersd  and  three 

aquatic  snails  as 

threatened;  comments  dya 

by  12-1647;  published    . 

10-17-87 

Newcomb's  snai;  comments 

due  by  12-1547; 

published  11-1247 
St  Andrew  Beach  mouse; 

oomments  due  by  12-16- 

97;  published  10-1747 

VHTBIIOR  O^ARTMENT 

Conflict  of  interests: 
EthKal  conduct  tor 
Oapartment  of  Interior 
emptoyees.  supplements 
standards;  comments  due 
■     by  12-1547;  published 
10-1647 

«ITERIOR  DEPARTMBfT 
Surface  MMng  RadMwHen 
and  Enfaroament  Ollloa 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sut>misskxis: 

Louisiana;  comments  due  by 
12-1047;  pubiiahad  11- 
1947 

Montana;  comments  due  by 
12-17-97;  published  12-2- 
97 

Ohm;  comments  due  by  12- 
17-97;  published  12-247 
Surface  coal  mining  and 
reclamation  operatkxw: 
Ownership  and  control, 
permit  applnatton  process, 
and  improvktently  issued 
permits;  comments  due  by 
12-1547;  published  10- 
2947 

jNTgPUTIONAL  TRADE 

Freedom  of  Informatton  Act 
arxJ  Privacy  Act; 
implementation;  comnients 
due  by  12-17-97;  pubiahed 
11-17-97 

JUSTICE  DEPARTMBIT 
Drug  Enforcement 
Admtoitetrallon 

List  I  chenucals; 
Aianufacturers,  distributors, 
importers  and  expoilers; 
registratkKi: 

Pseudoephedrine  and 
phenylpropanolamine 
products;  temporary 
distritxjtion  registration 
exemption;  comments  due 
by  12-1647;  published 
10-17-07 
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JUSnCC  OCFARTaiENT 

PiImnm  Bwmu 

Inmats  control,  curtody.  cars. 


Ewty 

drug  abuse  trsotment  and 
inisnsive  conflrtamart 
canlar  programs: 
oommenis  due  by  12-15- 
97:  published  10-15-07 

LABOR  DePARTMSir 


SaMy  andhaaNh 

eacpoaura  to;  conwnaras 
due  by  12-1947; 
published  10-17-07 

NATIONAL  RAILROAD 
PASSENGER  CORPORATION 

Freedom  ol  Inlomiatton  Act; 


due  by  12-1S47;  puMshad 
11-1447 

TRANSPORTATION 
KPARTMEMT 


Nonn  v<siuw>a,  oomntenis 
due  by  12-1547; 
10-1»47 


TRANSPORTATION 
DEPARTMENT 
FSdaral  Avialton 


Airworthinass  directivaa: 
Airbus;  oommertts  due  by 
12-19-07;  published  11- 
1»«7 
AMedSignal  Inc.;  comments 
due  by  12-16-97; 
10-17-07 


comments  due 

by  12-18-97;  pubHshad 

11-1847 
Dassault;  comments  due  by 

12-1547;  pubishsd  11- 

13-07 
Domier,  comments  due  tiy 

12-1547;  puUishad  11- 

1347 
Roblnaon  llsBcoptaf  Ca; 

uimmants  due  by  12-16- 

97;  pubtahad  10-1747 

Short  Brolhera  pic; 
comments  due  by  12-10- 
97:  pubished  11-1947 

SOCATA-Groupa 
AEROSPATIALE; 
comments  due  by  12-15- 
97;  publshad  11-747 
E  airap««  oommams 

due  by  12-15-07;  publahad 

1041-07 


TREASURY  DEPARTMENT 


Financial  management 

Federal  peymenia; 
cortversion  (t«M> 
of  checks  to 
fund  li  si'iitsr;  corrMnents 
due  by  12-1647; 
pubished  0-1647 
TREASURY  DEPARTMENT 


Employment  taxes  and 
coHection  ol  inooma  taxss  al 


Form  W4;  electronic ' 
comments  due  by  12-15- 
97;  pubished  10-14-07 

LIST  OF  PUBLIC  LAWS 

TMs  is  a  contirHsnB  Hsl  ol 
putiJB  bMs  kem  ttie  currer4 
ssaaion  ol  Coograaa  wtiich 
have  become  Federal  lawa>  11 
may  be  ueed  in  con|unction 
with  "PLUS"  (Pubic  Laws 
Update  Service)  on  202-523- 
6641.  TMs  list  is  also 
avaHiCiia  onine  at  ht^p^ 
wwMr.nars.goH^iriara/tadre|y 


The  teat  of  lawa  ia  not 
pubisliad  In  the 


Raglslsr  but  may  be  ordered 
in  "sHp  law"  (individusl 
pamphlet)  form  (rom  the 
Suparimendant  of  Documents, 
U.S.  Government  Piiiiting 
Office.  Washington.  DC  20402 
(phone.  202-512-2470).  The 
text  wii  also  be  made 
available  on  the  Internet  from 
GPO  Aooaas  at  http-7/ 
www.aooasa.gpo.9ov^sii  ctora/. 
Some  laws  may  not  yal  be 
avaiiabla. 


KR.  1 


X.  10S-141 


To  raquirs  the  Attorney 
General  to  eatabiah  a 
program  in  local  priaons  to 
idarttly,  prior  to  anai^imarA, 


are  urteakiRy  praaant  In  the 
Unitod  States,  wid  lor  other 
purposss.  (Dec.  5.  1907;  111 
StaL2647) 

H.a  aumpjL.  io»-i42 

10  maKa  oanncaBon  id  via 
Plot  nacords  Improvement 
Act  ol  1996.  and  tor  other 
putpoaas.  (Dec.  5.  1907;  111 
StaL2660) 


Last  Ual^l 


Ml 


The  authentic  text  behind  the  news  .  .  . 


The  Weekly 
Compilation  of 


WmIi^ 


Presidential 
Documents 


Documents 


I 


TNs  uniqua  aaivtoa  providaa  i«>-t(Hlala 
li#iMiiialuii  on  Pwaidenlal  poldaa 


M  twt  of  ttw  PraaUanrs  pubfc 


materials  rateased  by  Iha 


Iba  WaaMy  OBinplalion  cwTlaa  a 
Monday  daielina  and  covers  mterlali 
ralsased  during  the  pracadhig  weak. 
Each  iasua  inohidas  a  Tabta  of 
Contants.  lists:ol  acts  i^iprowad  by 
the  Presidant.  nominations  subrnMsd 
^tha  Senate,  a  checklist  of  White 


rkNiaa 


_  . ,  artd  a  dlgaaT 

of  other  Piasidantial  activltiea  and  ^' 
WhUe  Hotiaa  anwouncawanta. 
Indexes  are  published  quanarty. 

PuMshad  by  the  Offioe  of  the  Federal 
Rsgiylar.  MattMitf  Archivea  and 


*5420 


Superintendent  of  Documents  Subscription  Order  Form 


•fj---^ 


LJ.  yes, i^eaae enter. 


Charge  your  ordar. 

It't  Easy! 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-lMO 


caa  keep  up  to  date  on  Presidential  activities. 

□  $137.00  First  Qass  Mail 


one  year  subscriptions  for  die  WecUy  Ca^laliaa  of 

Q  $80.00  Regular  Mail 


(PD)soI 


The  total  cost  erf  my  order  is  $ 


..  Price  includes 


regnlar  domestic  postage  and  handling  and  is  subject  to 
diange.  International  customers  please  add  25%. 


(Coa^May  or  penonal  name) 


(Addilionil  addreii/attention  line) 


(Stieei 


') 


(City.  Suie.  Zip  code) 


(Pleaie  type  or  print) 


rvrprtvac}^ 

Q  Do  aot  nuke  my  naoK  av|dbl>le  to  other  mailers 

Ckack  M^kad  af  ^M^^^: 

QCheck  payaUe  to  Si^wrintendent  of  E>ocuments 

□  GPO  Deposit  Account 


IZ 


□  VISAaMasterCard  ULUJ  (apir«ioa) 

I  It  M  I  I  i  I  I  I  M  I  M  I  I  -m 


(DaytioK  phooe  including  area  oode> 


(PurchaM  Older  na) 


(Audiorizing  signature)  i/n 

Tkmmkyom  for  yomr  order! 

Mail  to:    SiQ)erinteiident  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


TlM 

Federal  Regiater: 

What  It  U 

And 

How  To  Um  It 


Announdiig  tiie  Latest  Editioii 

The  Federal 
Register: 

What  K  Is     ^ 

and  .. 

How  to  Use  It 


■» ;-  V 


.--  '^  *  *• 


A  GoMa  for  IIm  Umt  at  th«  Fwkral 
Coda  of  Fodoral  RoRaktloM  Sptm 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  weU  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


•6173 


I     I  YES,  plcaae  send  me  the  following: 


Superintendent  of  Documents  Poblicatioiis  Order  R>nn 

dNHVOfoor 
m 
lb  ha.  jfmr 


1/>^J 


(2«Z)-512-22S0 


coplll  o>  THw 


■  to  w*  Miw  »  Um  a.  *  sww  p«  oopjd  aiDok  Na  oea-000-00044-4 


The  tttal  cost  of  my  onter  is  $ Imcmatiooal  castomcn  pJesse  add  25%.  Prk»8  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(ComiMay  or  taaooal  Name) 


(PtoMe  type  or  prim) 


(SbMl 


(City,  SMB.  ZIP  Code) 


(IXqrtiine  phone  inchidinc  wee  code) 


(Pimihese  Older  No.) 
M^rwcMi 


YB    NO 


I    I  Check  n^able  to  the  Superinlendem  of  Documents 
CH  OPO  Deposit  Account        I    I    I    I    I    I    I    l~LJ 
ED  VISA  or  MasterCard  Accoimt  ' 

TTTTI  I  I  I  I  I  I  I  I  m 


m 


(Credk  cant  expiimioii  dale) 


ThamkyomfM' 
fouronkr! 


(Aotfaoriziiig  Signalanc) 


9m.i-nt 


Mail  lb:    New  Orders,  Superintendent  d  Documents 
P.a  Box  37»54.  Pittsburgh,  I^  15250-7954 


Would  you  llko 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  ItK/ex,  or  both. 

LSA  •  LM  of  CFR  SMtiom  AflOctMl 

The  LSA  (List  of  CFR  Socttons  Affected) 
is  designed  to  load  uaors  of  the  Code  of  ;. 
Federal  RoguiaHons  to  amendatory 
acliona  pubiahod  in  the  Federal  Rogisler. 
The  LSA  is  Jsaued  mortthly  in  cumulotivo  form. 
EnMoa  indkale  the  nature  of  the  change*^ 
auch  as  roviaed,  removed,  or  corrected. 
$27  per  year. 


The  indox,  covering  the  contents  of  the 
daiy  Federal  Rogietor.  is  isauod  monthly  ki 
oumuMivo  form.  EnMoa  are  carried 
primarily  under  the  names  of  the  issuing 
agendea.  Significant  subjects  are  carried 
as  crooa'roferences. 
$25  per  year. 


A  Ending  tid  a  mduded  m  amif  puUKMion  which  lets 
fadmal  Regatet  page  numbers  with  me  date  ctf  puMcatcn 
1  tfie  Hdrnal  Regeler. 


.  ^  • 


Superintendent  of  Doctiments  Subscription  Order  Form 

JiaCDdK 

*5421 

LJ   YES,  enter  the  following  mdicated  subscriptions  for  one  year 


Ctwrge  your  order. 

It'a  Eaayl 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
oontains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  Iwyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  pubUshed  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NATIONAL  CREDIT  UNION 
AOMMSTRATION 

12  CFR  Part  790 

OMcrlption  of  NCUA;  R«|iMSt8  for 
AgwKy  Action 

AOBICY:  National  Credit  Union 
Administration  (NCUA). 

action:  Final  rule. 


r:  The  NCUA  Board  amends  itft 
rules  to  state  that  the  Executive  Director 
and  the  General  Coimsel  report  to  the 
NCUA  Board.  The  purpose  of  the  rule  is 
to  enhance  the  organization  and 
operations  of  NCUA. 

dates:  EfEsctive  on  December  11, 1997. 


:  National  Credit  Union 
Administralion,  1775  Ehike  Street. 
Alexandria,  Vii^ginia  22314-3428. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Fenner.  General  Counsel. 
Office  of  the  General  Counsel,  at  the 
above  address  or  telephone  (703)518- 
6540.  E-mail  questions  may  be  sent  to 
ogcmail6ncua.gov. 

SUPPLEMBfTARY  INFORMATION:  Part  790  of 
NCUA  Rules  and  Regulations,  12  CFR 
Part  790,  describes  the  organization  of 
NCUA's  central  and  regional  offices, 
and  sets  forth  the  places  and  method  of 
obtaining  information  from  NCUA.  Prior 
to  this  amendment,  §  790.2(b)(7)  and 
§  790.2(b)(8)  did  not  state  specifically  to 
whom  the  Executive  Director  and  the 
General  Counsel  report.  Accordingly, 
the  above  sections  are  amended  to 
provide  that  the  Executive  Director  and 
the  General  Counsel  report  to  the  NCUA 
Board. 

Immediate  EfliectiTe  Date 

Because  these  amendments  concern 
the  organization  of  NCUA,  prior  notice 
and  comment  are  not  required  by  5 
U.S.C  553.  These  amendments  are 
effective  upon  publication  in  the 
Federal  Register. 


Regulatory  Procedures 

Regulatory  Flexibility  Act 

NCUA  certifies  that  part  790  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  credit 
imions.  Accordingly,  a  regulatory 
flexibiUty  analysis  is  not  required.  The 
rule  afiiscts  internal  NCUA  operations 
only.  Thus,  it  will  not  result  in  any 
ad(^tional  burden  for  r^uJated 
institutions.  The  purpose  of  the  rule  is 
to  enhance  the  organization  and 
operations  of  NCUA. 

Paperwork  Reduction  Act 

The  amendments  to  the  rule  do  not 
contain  any  collection  of  information 
requirements  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  and  regulations 
of  the  Office  of  Management  and 
Budget. 

Executive  Order  12612 

Part  790  only  applies  to  NCUA  and 
the  NCUA  Board.  Accordingly,  NCUA 
has  determined  that  the  rule  will  not 
have  a  substantial  impact  on  the  states 
or  state  interests.  Fur&er,  the  rule  wiU 
not  preempt  provisions  of  state  law  or 
regulations. 

List  of  Subjects  in  12  CFR  Part  790 

Organization  and  functions 
(Government  agencies). 

By  the  National  Credit  Union 
Administration  Board  on  December  2, 1997. 
Becky  Baker. 
Secretary  to  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
part  790  as  follows: 

PART  790— DESCRIPTION  OF  NCUA; 
REQUESTS  FOR  AGENCY  ACTION 

1.  The  authority  citation  for  part  790 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1766, 1789, 1795f. 

2.  Section  790.2  is  amended  by 
adding  a  new  sentence  before  the 
existing  first  sentence  of  paragraphs 
(b)(7)  and  (b)(8)  to  read  as  follows: 

§790.2    Central  and  regional  offlo* 
organiation. 


(b)*  •  • 

(7)  Office  of  the  Executive  Director. 
The  Executive  Director  reports  to  the 
entire  NCUA  Board.  *  *  * 
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(8)  Office  of  the  General  Counsel.  Th» 
General  Counsel  reports  to  the  entire 
NCUA  Board.  *  •  * 


(PR  Doc  97-32326  Filed  12-10-97;  8:45  am] 


FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Part  934 


{Na  97-77) 

RIN  30e»-AA7». 

Authority  To^Approv*  FodMMl  Homo 
Loan  Bank  Bytoira 

AOBlcy:  Federal  Housing  Finance 
Board. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  The  Federal  Housii^  Finance 
Board  (Finance  Board)  is  adding  a  new 
provision  to  its  regulation  on  Federal 
Home  Loan  Bank  (FHLBank)  operations 
to  devolve  responsibiUty  for  approving 
FHLBank  bylaws  or  amendments 
thereto,  subject  to  certain  conditions, 
from  the  Finance  Board  to  the  boards  of 
directors  of  the  FHLBanks.  The  rule  is 
part  of  the  Finance  Board's  continuing   . 
effort  to  devolve  management  and     - 
governance  responsibihties  to  the 
FHLBanks  and  is  consistent  with  the 
goals  of  the  Regulatory  Reinvention 
Initiative  of  the  National  Performance 
Review. 

DATES:  The  interim  final  rule  will 
become  effective  on  )anuary  12. 1998. 
The  Finance  Board  will  accept 
comments  on  the  interim  final  rule  in 
writing  on  or  before  January  12, 1998. 

ADDRESSES:  Mail  comments  to  Elaine  L. 
Baker,  Secretary  to  the  Board,  Fecteral 
Housing  Finance  Board.  1777  F  Street, 
N.W.,  Washington.  D.C.  20006. 
Comments  will  be  available  for  public 
inspection  at  this  address. 

FOR  FURTHER  OffORMATKM  CONTACT: 
Amy  R.  Maxwell,  CompUance 
Assistance  Division,  Office  of  Policy, 
202/408-2882,  or  Janice  A.  Kaye, 
Attorney-Advisor.  Office  of  General 
Counsel,  202/408-2505,  Federal 
Housing  Finance  Board.  1777  F  Street, 
N.W.,  Washington,  D.C.  20006. 
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SUPPLEMENTARY  IMF OfMMATKM: 

I.  Statutory  and  Regulatory  Background 

Subfact  to  the  approval  of  the  Finance 
Board,  section  12(a)  of  the  Federal 
Home  Loan  Bank  Act  (Bank  Act) 
authorizes  the  board  of  directors  of  each 
FHLBank  to  "prescribe,  amend,  and 
repeal  by-laws,  rules,  and  regulations 
governing  the  manner  in  which  its 
afhirs  may  be  administered."  12  U.S.C. 
1432(a).  Currently,  no  Finance  Board 
regulation  or  policy  addresses 
specifically  the  process  by  which  the 
Finance  Board  evaluates  and  approves 
FHLBank  bylaws  or  amendments 
thereto. 

From  the  establishment  of  the  Finance 
Board  in  1989  until  the  present,  Finance 
Board  staff  has  reviewed  proposed 
FHLBank  bylaws  and  bylaws 
amendments  to  ensure  that  they  are 
consistent  with  applicable  statutes, 
regulations,  and  Finance  Board  policies. 
Pursuant  to  delegated  authority,  the 
Associate  Director  of  the  former  District 
Banks  Secretariat,  and,  after  that 
position  and  office  were  eliminated,  the 
Managing  Director  of  the  Finance  Board, 
approved  FHLBank  bylaws  or  bylaws 
amendments  upon  the  recommendation 
of  staff.  See  Federal  Home  Loan  Bank 
Board  Resolution  No.  21,526  (Apr.  4, 
1968)  (rescinded  by  Finance  Board 
Resolution  No.  97-76  (Dec.  1. 1997)); 
Finance  Board  Chairperson's  Order  No. 
95-OR-6  (Oct.  10, 1995). 

The  Finance  Board  believes  the 
FHLBanlu  should  have  broad  discretion 
to  manage  their  affairs,  including  the 
authority  to  approve  bylaws  and 
amendments  thereto.  Accordingly,  as 
part  of  the  Finance  Board's  continuing 
effort  to  devolve  management  and 
governance  responsibilities  to  the 
FHLBanks.  the  interim  final  rule 
transfers  the  authority  to  approve 
FHLBank  bylaws  and  bylaws 
amendments,  subject  to  certain 
conditions,  from  the  Finance  Board  to 
the  boards  of  directors  of  theFHLBanks. 

n.  Analysts  of  the  Interim  Final  Rule 

The  Finance  Board  is  proposing  to 
add  a  new  section,  designated  as 
§  934.16,  to  its  regulation  on  FHLBank 
operations.  Section  934.16  devolves 
responsibility  for  approving  FHLBank 
bylaws  and  amendments  thereto,  subject 
to  certain  conditions,  horn  the  Finance 
Board  to  the  boards  of  directors  of  the 
FHLBanks.  The  rule  authorizes  the 
board  of  directors  of  each  FHLBank  to 
prescribe,  amend,  or  repeal  bylaws 
governing  the  manner  in  which  the 
FHLBank  administers  its  affairs  without 
the  prior  approval  of  the  Finance  Board 
provided  that  the  bylaws  or  bylaws 
amendments  are  consistent  with 


applicable  statutes,  regulations,  and 
Finance  Board  policies.  The  Finance 
Board  will  ensure  that  FHLBank  bylaws 
are  legally  unobjectionable  through  the 
examination  process. 

m.  Notice  and  PnbUc  Participation 

The  Finance  Board  finds  that  the 
notice  and  comment  procedure  required 
by  the  Administrative  Procedure  Act  is 
unnecessary,  impracticable,  and 
contrary  to  the  public  interest  in  this 
instance  because  the  change  made  by 
the  interim  final  rule  is  technical  in 
nature  and  applies  only  to  the 
FHLBanks.  See  5  U.S.C  553(bH3KB). 
Nevertheless,  because  the  Finance 
Board  believes  public  comments  aid  in 
effective  rulemaking,  it  will  accept 
written  comments  on  the  interim  final 
rule  on  or  before  January  12,  1998. 

IV.  Regulatory  Flexibility  Act 

The  Finance  Board  is  adopting  this 
amendment  to  part  934  in  the  form  of 
an  interim  final  rule  and  not  as  a 
proposed  rule.  Therefore,  the  provisions 
of  the  Regulatory  Flexibility  Act  do  not 
apply.  See  5  U.S.C.  601(2).  603(a). 

V.  Paperwork  Reduction  Act 

This  interim  final  rule  does  not 
contain  any  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995.  See  44  U.S.C.  3501  et  aeq. 
Consequently,  the  Finance  Board  has 
not  submitted  any  informaticn  to  the 
Office  of  Management  and  Budget  for 
review. 

List  of  Subjects  in  12  CFR  Part  934 

Federal  home  loan  banks,  Sectirities, 
Surety  bonds. 

Accordingly,  the  Federal  Housing 
Finance  Board  hereby  amends  part  934, 
chapter  DC,  title  1 2  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  M4— OPERATIONS  OF  THE 
BANKS 

1.  Revise  the  authority  citation  for 
part  934  to  read  as  follows: 

AallMirity:  12  U.S.C  1422a.  1422b.  1431(g). 
1432(a).  and  1442. 

2.  Add  §934.16  to  read  as  follows: 

f  934.16    Approval  of  Bank  bylMva. 

The  board  of  directors  of  a  Bank  may 
prescribe,  amend,  or  repeal  bylaws 
governing  the  maimer  in  which  the 
Bank  administers  its  afhirs  without  the 
Board's  prior  approval  provided  that  the 
bylaws  or  amendments  are  consistent 
with  applicable  statutes,  regulations, 
and  Board  policies. 

Dated:  Dsceiiiber  3. 1997. 


By  the  Board  of  Directora  of  the  Federal 
Housing  Finance  Board. 

Brace  A.  MonrisoBt 

Chairperson. 

(FR  Doc.  97-32207  Filed  12-10-97;  8:45  am) 

■auNO  oooc  sns-01-u 


DEPARTMENT  OF  TRANSPORTATION 
F«ctoral  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  97-8W-4ft^AD;  Ameodwant 
3»-10a40c  AO  97-20-13) 

RiN212»-AA64 

Airworthinass  Oiractlvas;  Eurocoptar 
Dautschland  Modal  EC136  PI  and  T1 
Haiicoptars 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


r:  This  docuiment  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
92-20-13  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Eiuocopter  Deutschland  Model  EC  135 
Pi  and  Tl  helicopters  by  individual 
letters.  This  amendment  is  prompted  by 
the  discovery  of  cracks  on  the  stator 
blades  of  the  fenestron  tail  rotor  (tail 
rotor).  The  actions  specified  by  this  AD 
are  intended  to  prevent  failure  of  the  tail 
rotor  and  subsequent  loss  of  control  of 
the  helicopter. 

DATES:  Effective  December  29, 1997.  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  97-20-13. 
issued  on  September  25. 1997.  which 
contained  the  requirements  of  this 
amendment. 

Comments  for  inclusion  in  the  Rules  ' 
Docket  must  be  received  on  or  before 
February  9.  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of 
Regional  Counsel.  Southwest  Region. 
Attention:  Rules  Docket  No.  97-SW-46- 
AD,  2601  Meacham  Blvd.,  Room  663. 
Fort  Worth,  Texas  76137. 
FOA  FURTHER  MRMMATKM  CONTACT:  Mr. 
Richard  Monschke,  Aerospace  Engineer, 
FAA.  Rotorcrafl  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd.. 
Fort  Worth,  Texas  76137.  telephone 
(817) 222-5116, (817)  222-5961. 
SUPPt.EMENTARY  INFORMATION:  On 
September  25.  1997,  the  FAA  issued 
priority  letter  AD  97-20-13,  applicable 
to  Eurocopter  Deutschland  Model 
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EC135  Pi  and  Tl  helicopters,  which 
requires  immediate  and  daily  repetitive 
inspections  of  the  stator  blades  for 
cracks  in  the  stator  hub  area.  If  this 
visual  inspection  reveals  a  crack,  a  dye- 
penetrant  inspection  is  required.  Also, 
within  400  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD,  and 
thereafter,  at  intervals  not  to  exceed  400 
hours  TIS,  a  dye-penetrant  inspection 
for  cracks  is  required.  If  any  of  the 
inspections  reveal  cracked  stator  blades, 
each  crack  must  be  stop-drilled,  ff  any 
of  the  in8p>ections  reveal  cracks  on  a 
stator  blade  with  a  total  crack  length  of 
15mm  or  longer,  or  if  cracks  are  found 
on  more  than  3  stator  blades,  die 
affiacted  blades  must  be  replaced  with 
airworthy  blades  prior  to  further  flight. 
That  action  was  prompted  by  the 
discovery  of  cracks  on  the  stator  blades 
of  the  tail  rotor.  Thts  condition,  if  not 
corrected,  could  result  in  failure  of  the 
tail  rotor  and  subsequent  loss  of  control 
of  the  helicopter. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Eurocopter  Deutschland  Model  EC135 
Pi  and  Tl  helicopters  of  the  same  type 
design,  the  FAA  issued  priority  letter 
AD  97-20-13  to  prevent  failure  of  the 
tail  rotor  and  subsequent  loss  of  control 
of  the  helicopter.  The  AD  requires, 
before  further  flight,  and  thereafter. 
befoie  the  first  flight  of  each  day. 
visually  inspecting  the  stator  blades  in 
the  stator  hub  area.  If  this  visual 
inspection  reveals  a  crack,  a  dye- 
penetrant  inspection  is  required.  Also, 
within  400  hours  TIS  after  the  effective 
date  of  this  AD,  and  thereafter,  at 
intervals  not  to  exceed  400  hours  TIS, 
a  dye-penetrant  inspection  for  cracks  is 
required.  If  any  of  the  inspections  reveal 
cracked  stator  blades,  each  crack  must 
be  stop-drilled.  If  any  of  the  inspections 
reveal  cracks  on  a  stator  Made  with  a 
total  crack  length  of  15mm  or  longer,  or 
if  cracks  are  found  on  more  than  3  stator 
blades,  the  affected  stator  blades  must 
be  replaced  with  airworthy  stator  blades 
prior  to  huther  flight. 

Since  ifwas  found  that  immediate 
cotrective  action  was  required,  notice 
and  opportimity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
eCCBctive  immediately  by  individual 
letters  issued  on  September  25, 1997  to 
all  known  U.S.  owners  and  operators  of 
Eurocopter  Deutschland  Model  EC135 
Pi  and  Tl  helicopters.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  section  39.13  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13)  to  make  it  effective  to  all  persons. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affocting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  AOORESSO.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effiectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-4fr-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efCscts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this-final  rule  does 
not  have  sufficient  iiaderalism 
impHcatioBs  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emeigency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aiiciafl, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  r^ulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepcued 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  orSabfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoptiim  of  the  AmendmBnt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aothority:  49  U.S.C.  106(g),  40113. 44701. 

f39.13    [Amended] 

2.  Section  39. 13- is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

97-2a-13— Enrocopter  DeotKUand: 

Amendment  3»-10240.  Docket  Na  97- 
SW-46-AD. 
Applicability:  Model  EC135  Pi  and  Tl 
helicopters,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
sut^ect  to  the  requirements  of  this  AD.  For 
helicopters  that  have  t)een  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  tiie  unsafe  condition,  or  diffiBreot 
actions  necessary  to  address  the  unsafe 
condition  described  in  tiiis  AD.  Such  • 
request  should  include  an  assessment  of  the 
effsct  of  the  changed  configuration  on  tlia 
unsafe  condition  addressed  by  this  AD.  In  no 
case  of  the  dianged  configuration  on  the 
unsaia  condition  addressed  by  this  AD.  In  no 
case  does  tlie  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter    . 
from  tlie  appUcabihty  of  this  AD. 

Compliance:  Required  as  indicated,  nnWiii 
accomplished  previously. 

To  prevent  failure  of  the  tail  rotor  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  tlte  following: 

(a)  Before  fiuthar  flight,  and  theteaftar 
befon  the  first  flight  of  each  day,  visually 
inspect  all  stator  blades  in  the  stator  hub  area 
fotcraclu  (see  Figure  1).  Inspect  the  stator 
blades  in  the  areas  «dm  they  an  livelad  to 
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the  ttator  hub.  Pay  puticular  attention  to  the  the  u«e  end  perfonn  a  dye-penetnnt 

raditu  araM  where  the  aUtor  blade  baae  inapection. 

attacfaea  to  the  slator  bub.  (z)  If  the  inspection  reveab  3  or  leaa 

(1)  If  the  inspection  reveals  a  crack  at  the  cracked  stator  blades  and  a  total  crack  length 
bese  of  a  stator  bUde,  remove  the  paint  from 


per  stator  blade  of  leas  thm  ISmm,  stop-drill 
each  crack  with  a  2nun  diameter  drill. 
■UMO  cooc  4etO-1»-P 


DttailA 
view  rotated 


radius 


fixing  plat* 


stator  hub  and 
offblada 


possit>la  cracit 

Critaria: 

1.  IMaximum  3  stator  t>ladas  ¥irtth  cracks  allowed. 

2.  The  total  length  of  all  craclw  on  each  t>lade  must  not  exceed  16  mm. 


Inspection  of  ttie  stator  bladea 
Figure  1 
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(b)  Within  400  hours  time-in-service  (TIS). 
and  thereafter,  at  intervals  not  to  exceed  400 
hours  TIS,  remove  the  paint  from  all  stator 
blades  in  the  stator  hub  area  and  {>erform  a 
dye-penetrant  inspection  for  cracks. 

(c)  If  the  inspections  reveal  cracks  on  any 
stator  blade  with  a  total  crack  length  of 
ISmm  or  longer,  or  if  more  than  3  stator 
blades  are  cracked,  remove  the  affected  stator 
blades  and  replace  them  with  airworthy 
stator  blades  before  further  flight.  The 
inspections  required  by  this  AD  must 
continue  to  be  performed  on  all  stator  blades 
including  replacement  stator  blades. 

Note  2:  Eurocopter  Deutschland  Alert 
Service  Bulletin  No.  EC  135-53A-001, 
Revision  01,  dated  August  8, 1997,  pertains 
to  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adfustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  RotorcnA  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  Uien  send 
it  to  the  Manager,  Rotorcraft  Standards  Staff. 

Note  3:  Infoimatioo  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff 

(e)  Special  flight  permits  will  not  be 
issued. 

(f)  This  amendment  becomes  efiiactiTe  on 
December  29, 1997,  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  efihctive  by  Priority  Letter  AD 
97-20-13,  issued  September  25, 1997,  which 
contained  the  requirements  of  this 
amendment 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Lult&hrt-Bundesamt  (Germany)  AD  97- 
249,  eOactive  September  25, 1997. 

Issued  in  Fixt  Worth,  Texas,  on  December 
2, 1997. 

ErlcBrlaa. 

Acting  ManagBT,  Rotorcraft  Directorata. 

Aircraft  Certification  Service. 

(FR  Doc.  97-32255  Filed  12-10-97;  8:45  am] 


DEPARTMEIfT  OF  TRANSPORTATION 

Fedwal  Aviation  AdministraUon. 

UCFRPartTI 

[Akipaoe  Doekal  Na  flT-AOL^SI) 

nM212»-AAM 

AmandHMnt  of  Legal  Descriptions  of 
Jst  RoulM  and  Fedsral  AiPMays  inlhs 
Vicinity  of  Indianapolis,  IN 

AGBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule. 


:  This  action  amends  the  legal 
descriptions  of  three  jet  routes  and 
tiiirteen  Federal  airways  that  include 
the  Indianapolis  Very  High  Frequency 


Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  as  part  of  their 
route  structure.  Currently,  the 
Indianapolis  VORTAC  and  the 
Indianapolis  International  Airport  share 
the  "Indianapolis"  name  even  though 
they  are  not  collocated.  This  situation 
has  led  to  confusion  among  users.  To 
eliminate  this  confusion,  the 
Indianapolis  VORTAC  will  be  renamed 
"Brickyard  VORTAC."  The  effective 
dat<!  of  this  name  change  will  coincide 
with  this  rulemaking  action.  This  action 
amends  the  legal  descriptions  of  those 
jet  routes  and  airways  affected  by  the 
VORTAC's  name  change. 
EFFECTIVE  DATE:  0901  UTC.  February  26. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Brown,  Airspace  and  Rules 
Division.  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington.  IX  20591; 
telephone:  (202)  267-8783. 

SUPPt-BMENTARY  MFORMATKM: 

The  Rule 

This  action  amends  14  CFR  part  71  by 
amending  the  legal  descriptions  of  three 
iet  routes  and  th^teen  Federal  airways 
tiiat  have  "Indianapolis  VORTAC 
included  as  part  of  their  route  structure. 
Currentiy,  the  Indianapolis  VORTAC 
and  the  Indianapolis  International 
Airport  share  the  "Indianapolis"  name 
even  though  the  VORTAC  is 
approximately  7  nautical  miles  (NM) 
northwest  of  the  airport  This  situation 
has  led  to  confusion  among  users 
because  the  VORTAC  and  the  curport  are 
not  collocated.  To  eliminate  this 
confusion,  the  Indianapolis  VORTAC 
will  be  renamed  "Bricl^ard  VORTAC" 
The  effective  date  changing  the  name  of 
the  VORTAC  will  coincide  with  this 
rulemaking  action.  As  a  result  of  the 
VORTAC's  name  change,  this  nde  will 
amend  all  jet  routes  and  airways  with 
"Indianapolis  VORTAC"  included  as 
part  of  their  legal  descriptions. ' 

Since  this  action  merely  involves 
changes  in  the  legal  description  of  jet 
routes  and  Federal  airways,  and  does 
not  involve  a  change  in  the  dimensions 
or  operating  requirements  of  that 
airspace,  notice  and  public  procedure 
imder  5  U.S.C  553(b)  are  imnecessaiy. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a 
"significant  regulatoiy  action"  imdm 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afEact  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  ActI 

Jet  routes  and  domestic  VOR  Federal 
airways  are  published  in  paragraph 
2004  and  paragraph  6010(a), 
respectively,  of  FAA  Order  7400.9E, 
dated  September  10. 1997,  and  efEactive 
September  16, 1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes  and  airways  listed 
in  this  document  will  be  published 
subsequentiy  in  the  Order. 

Uflt  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  dw  Amendawnt 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows:  . 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C  CUkSS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTMQ 
POMTS 

1.  The  authority  citation  ht  part  71 
continues  to  read  as  follows: 

Aaiharitys  49  U.S.C  106(g),  40103. 40113. 
40120:  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389.^ 

fTI.I    [A^Mnd•4^ 

2.  The  incorporation  by  referance  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  eGEsctive 
September  16. 1997.  is  amended  as 
follows: 

PaTag^jA2004—fetBaalm 


f-M      (lOTteMlI 

From  Myton.  UT,  to  Hayden,  00.  Fhnn 
Hugo,  CO.  Hays,  KS;  via  Salina,  KS;  Kansas 
aty,  MO:  St  Louis,  MO;  Brici^ard,  IN; 
Falmouth,  KY;  Charleston,  WV;  Montebeilo. 
VA:  Flat  Rock.  VA;  to  Harcum.  VA. 


I-ao    (Karisad) 

From  Oaldand.  CA;  via  Manteca.  CA; 
Coaldale,  NV:  Wilson  Creek.  NV;  MiUoitl. 
UT;  Grand  Junction.  CO;  Red  Table.  CO: 
Falcon.  CO;  Goodland,  KS:  Hill  City.  KS; 
Kansas  Qty.  MO;  Capital,  IL;  Brickyard,  IN; 
Bellaire,  OH;  INT  Bellaire  090*  and  East 
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Texas.  PA.  240*  radUU:  Eaat  Texas:  Spvts. 
N):  BunM.  MA:  to  Banfor.  ME. 


1-110    llavlMdl 

From  Oakland.  CA.  vU  Salinas.  CA:  Clovis. 
CA;  Boulder  City.  NV;  Farmington.  NM; 
Alamosa.  CO;  Garden  City.  KS;  Butler.  MO: 
St.  Louis.  MO:  Brickyard.  IN:  Bellaire.  OH:  to 
Coyle.  N). 
•  •         •         •         • 

Paragraph  6010(a}—DomegUc  VOR 
Federal  Airways 


V-ll    ntavteMil 

From  Brookley.  AL:  Greene  County.  MS: 
)ackson.  MS:  Sidon.  MS:  Holly  Springs.  MS: 
Oyeraburg.  TN:  Cunningham.  KY:  Pocket 
City,  IN:  Brickyard.  IN:  Marion,  IN:  Fort 
Wayne.  IN:  to  INT  Fort  Wayne  038*  and 
Carleton,  MI.  202*  radials. 


V-14    IRavtswll 

From  Chisum.  NM.  via  Lubbock.  TX: 
Childless,  TX;  Hobart.  OK:  WiU  Rogers.  OK: 
INT  Will  Rogers  052*  and  Tulsa.  OK.  246* 
radials:  Tulsa;  Neosho.  MO.  Springfield.  MO: 
Vichy,  MO:  INT  Vichy  067*  and  St.  Louu, 
MO,  225*  radials:  Vandalia.  IL:  Tene  Haute, 
IN:  Brickyard,  IN:  Muncie,  IN:  Findlay.  OH: 
Dryer.  OH:  Jeflerson.  OH:  Erie.  PA:  Dunkirk. 
NY:  BufEilo.  NY;  Ceneseo,  NY;  Geoigeto%irai. 
NY:  INT  Georgeto%im  093*  and  Albany,  NY, 
270*  radials:  Albany:  INT  Albany  084*  and 
Gardner,  MA.  284*  radials:  Gardner,  to 
Norwich,  CT.  The  airspace  within  R-S207  is 
excluded. 


V-24    (KaviMdl 

From  Aberdeen,  SD,  via  Watertown,  SD: 
Redwood  Falls.  MN;  Rochester.  MN:  Lone 
Rock.  WI:  INT  Lone  Rock  147*  and  Janeaville. 
WI,  281*  radials:  Janesvtlle:  INT  Janesville 
112*  and  Northbrook.  IL,  290*  radials;  to 
Nofthfacook.  From  Peotone,  IL;  INT  Peotone 
152*  and  Brickyard,  IN.  312*  radials:  to 
Brick/aid. 

V-50    IKairtead] 

From  Hastings,  NE.  via  Pawnee  City.  NE; 
St.  loseph.  MO:  Kirksville.  MO;  Quincy.  IL: 
Capital.  IL:  Decatur,  IL:  Terre  Haute.  IN: 
Brickyard,  IN:  Dayton.  OH. 

V-S3     rKeriaadl 

From  Charleston,  SC,  via  Columbia,  SC: 
Spartanburg.  SC;  Sugarloaf  Mountain,  NC: 
Holston  Mountain,  TN;  Hazard.  KY; 
Lexington.  KY:  Louisville.  KY;  INT  LouisviUe 
333*  and  Brickyard,  IN.  170*  radials: 
Brickyard.  The  airspace  virithin  R-3401B  is 
excluded. 


V-M    (tavteadi 

From  Brickyard,  IN;  Kokomo.  IN:  Fort 
Wayne,  IN:  INT  Fort  Wayne  071*  and 
Wataiville.  OH.  248*  radials:  Watervilla. 


V-12a    IReviaadl 

From  Janesville,  WI;  via  Rockford.  IL;  INT 
Rockford  189*  and  Pontiac.  IL.  343*  radials: 
INT  Pontiac  343*  and  Kankakee.  IL.  274* 
radials;  Kankakee:  INT  Kankakee  128*  and 
Peotone,  IL,  152*  radials:  INT  Peotone  152* 
and  Brickyard.  IN.  312*  radials:  Brickyard; 
INT  Brickyard  isr  and  Cincinnati.  OH.  290* 
radials:  Cincinnati:  York.  KY;  Charleston. 
WV:  to  Casanova.  VA. 


V-434    [Keviaed] 

From  Ottumwa,  LA,  Molina,  IL;  Peoria,  IL; 
Champaign.  IL;  Brickyard.  IN. 


V-m    llariaadl 

From  Champaign.  IL;  Terre  Haute,  IN.  INT 
079*  and  Brickyard.  IN.  230*  radials: 
Brickyard:  Muncie.  IN:  to  Dayton.  OH. 

V-aiO    IRaviaadl 

From  Los  Angelas.  CA.  INT  Lot  Angeles 
083*  and  Pomona.  CA.  240*  radials:  Pomona: 
INT  Daggett.  CA,  229*  and  Hector.  CA.  283* 
radials:  Hector,  Goffs,  CA;  13  miles,  23  miles 
71  MSL,  85  MSL.  Peach  Springs.  AZ;  Grand 
Canyon.  AZ:  Tuba  City,  AZ;  10  miles  90 
MSL,  91  miles  105  MSL.  Farmington.  NM: 
Alamosa,  CO:  INT  Alamosa  074*  and  Lamar, 
CO,  250*  radUls:  40  miles,  51  miles.  85  MSL. 
Lamar:  13  miles,  79  miles,  55  MSL,  Liberal. 
KS;  INT  Ubarai  13r  and  Will  Rogers.  OK. 
284*  radials:  Will  Sogers:  INT  Will  Rogers 
113*  and  Okmulgee.  OK.  238*  radials: 
Okmulgee.  From  Brickyard.  IN.  Muncie.  IN: 
Roe«%vood,  OH;  Tiverton.  OH:  Briggs,  OH: 
INT  Brig^  044*  and  Akron,  OH,  088*  radials: 
INT  Akron  088*  and  Youngstown,  OH,  116* 
radials:  INT  Youngstown  116*  and  Clarion. 
PA.  222*  radials:  Revloc,  PA:  INT  Revloc 
OM*  and  Harrisburg.  PA.  285*  radials: 
Hairisburg:  Lancaster,  PA:  INT  Lancaster 
095*  and  Yardley.  PA,  255*  radials:  to 
Yanllay, 


V-xas    (Kavtaadl 

From  Brickyard,  IN.  via  Kokomo.  IN; 
Goshen.  IN;  INT  of  the  Goshen  038*  and  the 
Kalamazoo.  MI.  101*  radials:  Kalamazoo:  INT 
Kalamazoo  014*  and  Grand  Rapids.  MI.  187* 
ndtals:  Grand  Rapids:  White  Cloud.  MI; 
Manistee.  MI:  to  Traverse  City.  ML 


V-30S    (Kavtaadi 

From  Belcher.  LA.  via  INT  Belcher  084* 
and  El  Dorado.  AR.  233*  radials;  El  Dorado: 
Little  Rock.  AR:  Walnut  Ridge,  AR;  Maiden, 
MO:  Cunningham.  KY;  Pocket  City.  DM:  INT 
Pocket  City  046*  and  Hoosiar,  IN.  205* 
radials:  Hoosiar.  INT  Hooalar  025*  and 
Brickyard.  IN,  185*  radials;  Brickyard:  INT 
Brickyard  038*  and  Kokomo.JN,  182*  radials; 
to  Kokomo. 


V-SM    (laviaadl 

From  Brickyard.  IN,  via  INT  Brickyard  312* 
and  Boiler,  IN,  159*  radials:  Boiler,  INT 
Boiler  313*  and  Peotone.  IL.  152*  radials;  to 
Peotone. 


Issued  in  Washington,  DC,  on  December  2, 
1997. 
Reginald  C  MatthewB. 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 

(FR  Doc.  97-32453  Filed  12-10-97;  8:45  am] 
■UJNQ  coof  4aia-i»-p 

DEPARTMBIT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  121 

[Docket  No.  28109;  Amendment  No.  121- 
20q 

RIN212(M^F7e 

Ravisions  to  Digital  nigtrt  Data 
Racordar  Rules;  Correction 

AOBICY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  The  Federal  Aviation 
Administration  published  in  the 
Federal  Regiater  of  July  17. 1997,  a  final 
rule  requiring  that  certain  airplanes  be 
equipped  to  accommodate  additional 
digital  flight  data  recorder  (DFDR) 
parameters.  This  document  corrects  an 
error  in  the  section  that  describes  the 
parameters  for  certain  turbine-engine- 
powered  airplanes  with  10-19  seats. 
IMTES:  Effective  on  December  11,  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Gary  E.  Davis,  telephone  (202)  267- 
8166. 

SUPPI.BCNTARY  INFORMATION:  The 
Federal  Aviation  Administration 
published  in  the  Federal  Register  of 
July  17, 1997,  a  document  requiring  that 
certain  airplanes  be  equipped  to 
accommodate  additional  digital  flight 
data  recorder  (DFDR)  parameters.  Under 
§  121 .3448.  the  range  of  parameters  was 
incorrectly  referenced.  This  correction 
corrects  the  ranges. 

In  rule  FR  Doc  97-18514.  published 
on  July  17. 1997.  (62  FR  38362)  make 
the  following  correction.  On  page 
38381,  in  the  first  column,  paragraph 
(a)(1),  in  the  second  line,  remove 
"121.344(a)(ll)"  and  add 
"121.344(aHl8)"  in  its  place. 

Issued  in  Washington,  DC  on  Deoember  8, 
1997. 

Donald  P.  Byma, 

Assistant  Chief  Counsel. 

(FR  Doc  97-32450  Filed  12-10-97:  8:45  am] 

eajuNO  ooof  4aie-i»-M 
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COMMODITY  FUTURES  TRADINQ 
COMMISSION 

17  CFR  Part  15 

Changaa  in  Raponing  Lavals  tor  Large 
Trader  Raports 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTKM:  Final  rulemaking;  correction. 


f :  The  Commodity  Futiues 
Trading  Commission  is  correcting  an 
error  in  reports  by  large  traders 
previously  published  in  the  Federal 
Register  on  November  17, 1997  (62  FR 
61226). 

EFFECTIVE  DATE:  December  17, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Lamont  L.  Reese,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  Three  Lafoyette  Centre, 
1155  2l8t  Street,  N.W.,  Washington. 
D.Q  20581.  (202)  418-5310. 

Correction 

In  the  final  rule,  FR  Doc.  No.  97- 
29995,  beginning  on  page  61228  in  the 
Federal  Regider  issue  of  November  17, 
1997,  make  the  following  correction: 

f  15.03    [Correclecq 

On  page  61227,  in  the  third  coliunn. 
in  §  15.03,  in  the  table,  in  the  column 
entitled  "Quantity,"  the  fourth  line 
reflecting  the  quantity  500,000  for  the 
commodity  of  oats  (bushels),  should  be 
deleted  and  replaced  with  the  quantity 
300,000. 

Dated:  December  8, 1997. 
JaaBA.WaU». 

Secretary  of  the  Commission. 
[FR  Doc.  97-32412  Filed  12-10-97;  8:45  am] 
aajJNO  oooK  aMi-ai-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Haaltti 
Adminiatratlon 

29  CFR  Part  1910 
[Dodtat  No.  ICR-87-21 

Electrical  Power  Qanaratlon, 
Tranamiasion  and  Distribution  and 
Electrical  Protactlva  Equipment; 
Approval  of  Information  Collaction 
Raqulramants 

AGENCY:  Occupational  Safety  and  Health 

Administration. 

ACTION:  Final  rule;  Annctuicement  of 

OMB  approval  number  and  expiration 

date. 


:  The  Occupational  Safety  and 
Health  Administration  is  announcing 


that  the  collections  of  information 
regarding  §  1910.269.  Electrical  Power 
Generation,  Transmission  and 
Distribution  and  §  1910.137,  Electrical 
Protective  Equipment  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  Paperwork 
Reduction  Act  of  1995.  This  doctunent 
annoimces  the  OMB  approval  number 
tmd  expiration  date.  It  also  amends  29 
CFR  1910.8. 

DATES:  Effective  December  11, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Bielaski.  Directorate  of  Policy, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3627,  200  Constitution 
Avenue.  N.W..  Washington,  D.C.  20210, 
telephone  (202)  219-8076,  ext  142. 
SUPPI^MENTARY  INFORMATION:  In  the 
Federal  Register  of  March  7, 1997  (62 
FR  10592),  the  Agency  annoimced  its 
intent  to  request  renewal  of  its  current 
OMB  approval  for  29  CFR  1910.269. 
Electric^  Power  Generation. 
Transmission  and  Distribution  and  29 
CFR  1910.137,  Electrical  Protective 
Equipment,  and  provided  a  60-day 
period  for  the  public  to  comment  on 
OSHA's  burden  hour  estimates.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  OMB  has  renewed  its  approval 
for  the  information  collections  and 
assigned  OMB  control  number  1218- 
0190  for  both  collections.  The  approval 
expires  on  July  31,  2000.  Under  5  CFR 
1320.5(b),  an  Agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

This  doctunent  was  prepared  under 
the  direction  of  Charles  N.  Jeffress, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  28di  day 
of  November  1997. 
Charles  N.  ftBram, 
Assistant  Secretary  of  Labor. 

Accordingly,  OSHA  amends  29  CFR 
part  1910  as  set  forth  below. 

PART  1910— [AMENDED! 

1.  The  authority  citation  for  Subpart 
A  of  part  1910  continues  to  read  as 
follows: 

Authority:  Sees.  4, 6, 8  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C.  653, 
655,  657):  Secretary  of  Labor's  Order  No.  12- 
71  (36  FR  8754),  8-76  (41  FR  25059),  9-83 
(48  FR  35736).  1-90  (55  FR  9033),  or  6-S6 
(62  FR  111),  as  applicable. 

Sections  1910.7  and  1910.8  also 
issued  imder  29  CFR  part  1911. 


fISias    [Amended] 

2.  Sec.  1910.8  is  amended  liy  addii^ 
the  entiy  "1910.137—1218-0190"  (in 
numeri^  order)  to  the  table  in  tbe 
section. 

[FR  Doc  97-32408  Filed  12-10-47;  8:45  am) 
aajjNQ  cooe  4si»4a-H 


DEPARTMBIT  OF  TRANSPORTATION 
Coaat  Guard 

33  CFR  Part  160 
(CQOI 07-067 

mN2115-AF54 

Advanca  Notica  of  Arrlvai:  ¥>■■■!■ 
Bound  for  Ports  and  Placaa  In  tha 
United  Stataa 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Coast  Guard  amends  its 
rules  to  require  certain  vessels  to  notify 
us  of  their  International  Safety 
Management  (ISM)  Code  certification 
status  when  they  enter  U.S.  waters  and 
ports.  The  rule  requires  these  vessels  to 
include  their  ISM  Code  status  in  notice 
of  arrival  messages  that  are  routinely 
sent  to  the  Coast  Guard  Captain  of  the 
Port.  This  rule  will  allow  the  Coast 
Guard  to  monitor  vessel  compliance 
widi  ISM  Code  certification 
requirements. 

DATES:  This  interim  rule  is  e£fective 
January  26. 1998.  Comments  must  reech 
the  Coast  Giuud  on  or  before  January  12. 
1998.  Comments  sent  to  the  Office  of 
Management  and  Budget  (OMB)  on 
collection  of  information  must  reach 
OMB  on  or  before  February  9, 1998. 
ADDRESSES:  You  may  mail  comments  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (OGD  97-067), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington.  DC 
20593-0001,  or  deliver  them  to  room 
3406  at  the  same  address  between  9:30 
a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  202-267-1477. 
You  must  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street  N.W.,  Washington,  DC 
20503,  ATTN:  Desk  Officer,  U.S.  Coast 
Guard. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments,  and  documents  as  indicated 
in  this  preamble,  will  become  part  of 
this  docket  and  will  be  available  for 
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inspection  or  copying  at  room  3406. 
U.S.  Coast  Guard  Heaidquaiters.  between 
9:30  a.m.  and  2  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  erOWJATIOM  CONTACT:  Mr. 
Robert  M.  Gauvin.  Project  Mana^sr, 
Vessel  and  Facility  Operatlag  Standards 
Division  (G-MSO-2).  at  (202)  267-1053. 
or  fox  (202) 267-4570. 

MIPPLBMMTAIIY  MFOMfUTION: 

Request  isr  Comments 

The  Coast  Guard  encourages 
interested  persons  to  perticipata  in  this 
rulemaking  by  submitting  written  data, 
viewa,  or  arguments.  Peisoaa  suLiulttlug 
comments  should  include  their  naoMS 
•nd  addresses,  identify  this  riilemaking 
(CGD  97-067)  and  the  specific  section  of 
this  document  to  which  e»cb  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
onbound  format,  no  larger  than  8*/^  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  rule  in  view 
of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
A0ORES6ES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announces  by  a  later  notice  in  the 
Federal  Register. 

Regulatory  Infarmation 

The  Coast  Guard  has  not  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
for  this  regulatory  amendment.  Under 
the  Administrative  Procedure  Act  (5 
U.S.C.  553).  an  agency  can  publish  a 
rule  without  notice  and  public 
procedure  if  it  finds  for  good  cause  that 
notice  would  be  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  This  rule  involves  international 
issues  and  safety  and  port  management 
concerns.  Compliance  with  the  ISM 
Code  is  mandated  by  the  Coast  Guard 
Authorization  Act  of  1996  and  by 
Chapter  IX  of  the  International 
Convention  for  the  Safety  of  Life  at  Sea 
(SOLAS). 

The  initial  implementation  date  of  the 
ISM  Code  is  July  1 .  1998,  for  the 
following  vessels  engaged  on  a  foreign 
voyage:  A  vessel  transporting  more  than 


12  passengers:  or  a  tanker,  a  bulk  freight 
vessel,  and  a  high  speed  freight  vessel 
of  500  gross  tons  or  inore.  The  second 
implementation  date  for  the  ISM  Code 
is  July  1.  2002.  for  other  freight  vessels 
and  self-propelled  mobile  ofEshore 
drilling  units  (MODU)  of  500  gross  tons 
or  more. 

The  majority  of  countries  that  are  a 
party  to  the  SOLAS  convention  have 
adopted  the  ISM  Code  and  are 
committed  to  timely  and  strict 
enforcement  of  the  Code  internationally. 
In  order  for  the  U.S.  to  demonstrate  its 
support  for  this  international  goal,  it  is 
crucial  that  we  begin  monito>  ing  and 
documenting  ISM  Code  compliance 
status  of  vessels  that  must  comply  with 
the  ISM  Code  by  July  1. 1998.  Similarly, 
it  will  be  critic^  to  begin  monitoring 
ISM  Code  compliance  for  the  remaining 
cisssni  of  vessels  covered  by  the  ISM 
Code  well  in  advance  of  July  1.  2002. 

Once  the  ISM  Code  is  in  effect, 
vessels  entering  U.S.  waters  and  bound 
for  U.S.  ports  which  do  not  have  fully 
certificated  or  implemented  safety 
management  systems  under  the  ISM 
Code  may  be  detained  or  denied  entry 
into  U.S.  ports.  Gathering  ISM  Code 
certification  information  about  vessels 
that  must  comply  with  the  ISM  Code  by 
July  1.  1998.  well  in  advance  of  that 
date,  will  permit  the  Coast  Guard  to 
determine  resource  allocations  for  the 
U.S.  Port  State  Control  Programs  and 
carry  oOt  enforcement  actions  required 
by  46  U.S.C.  3204(c)  and  3205(d).  This 
will  enhance  the  Coast  Guard's  ability  to 
carry  out  the  required  enforcement  of 
the  ISM  Code,  and  promote  safe  and 
smooth  operations  at  U.S.  ports.  For 
thsae  reasons,  the  Coast  Guard  finds 
good  cause  under  5  U.S.C  S53(b)(B)  that 
a  notice  before  the  effective  date  of  this 
rule  is  unnecessary. 

Although  this  rule  will  not  be 
preceded  by  a  notice  of  proposed 
rulemaking,  we  have  provided  for  a  30- 
day  public  comment  period.  This 
ensures  that  the  public  has  an 
opportunity  to  comment  prior  to  the 
effective  date  of  the  rule,  but  also  allows 
us  to  begin  collecting  the  necessary 
information  as  soon  as  possible  prior  to 
implementation  of  the  ISM  Code. 

Background  and  Pnrposa 

The  Ports  and  Waterways  Safety  Act 
of  1972  [86  Stat.  424|.  as  amended  by 
the  Port  and  Tanker  Safety  Act  of  1978 
(92  Stat  1271).  authorizes  the  Secretary 
of  the  Department  in  which  the  Coast 
Guard  is  operating  to  require  the  receipt 
of  notice  from  any  vessel  destined  for  or 
departing  from  a  port  or  place  under  the 
jurisdiction  of  the  U.S.  Tliis  does  not 
include  a  vessel  declaring  force  majeure 
or  a  vessel  on  innocent  passage  through 


U.S.  %yaters.  This  notice  may  include 
any  information  necessary  for  the 
control  of  the  vessel  and  for  the  safety 
of  the  port  or  marine  environment  See 
33  use.  1223;  33  CFR  Part  160. 
Subpart  C. 

In  October  1996.  the  Coast  Guard 
Authorization  Act  of  1996  (110  Stat. 
3901)  amended  title  46  of  the  U.S.  Code 
by  adding  Chapter  32.  "Management  of 
Veasels."  Under  this  new  law.  the 
Secretary  of  Transportation  was  directed 
to  prescribe  regulations  and  enforce 
compliance  with  the  ISM  Code  for 
safety  management  systems  on  vessels 
engaged  on  a  foreign  voyage.  This 
authority  was  delegated  to  the 
Commandant  of  the  Coast  Guard  on 
April  24. 1997  (62  FR  19935),  in  49  CFR, 
Part  1.46  (ffO  and  [gag). 

On  May  1.  1997,  the  Coa^  Guard 
published  a  Notice  of  Proposed 
Rulemaking  on  implementation  and 
certification  of  owners'  and  vessels' 
safety  management  systems  consistent 
with  the  ISM  Code  (62  FR  23705).  The 
NORM'S  comment  period  closed  on  July 
30, 1997. 

Briefly,  compliance  with  the  ISM 
Code  means  that  these  vessels  and  the 
companies  which  own  or  operate  these 
vessels  must  have  in  effect  safety 
management  systems  that  meet  the 
requirements  of  the  ISM  Code,  and  they 
must  hold  valid  Document  of 
Compliance  certificates  and  Safety 
Management  Certificates. 

This  rule  will  require  these  vessels  to 
provide  their  ISM  certification  status 
prior  to  entering  U.S.  ports.  It  should  be 
noted  that  passenger  vessels  carrying  12 
passengers  or  more  involved  in  foreign 
voyages  that  are  below  500  gross  tons 
are  not  covered  by  this  rule  even  though 
these  passenger  vessels  under  500  gross 
tons  will  be  required  to  be  certificated 
to  the  ISM  Code  requirements. 

There  are  very  few  foreign  passenger 
vessels  operating  within  the  U.S.  that 
meet  these  parameters.  Those  that  do 
operate  on  liner  runs  to  the  same  port 
daily  with  their  schedules  well  known 
to  the  Coast  Guard's  Captain  of  the  Port 
An  example  of  this  would  be  small 
passenger  ferries  operating  between  the 
British  Virgin  Islands  and  U.S.  Virgin 
Islands,  which  enter  U.S.  waters  three  or 
more  times  daily.  Once  the  Captain  of 
the  Port's  personnel  verify  that  these 
vessels  meet  the  ISM  Code  requirements 
during  routine  foreign  vessel  boardings, 
the  need  to  report  ISM  Code  status  is 
unnecessary  due  to  their  limited,  one 
U.S.  port  operation.  For  these  reasons, 
we  are  excluding  these  vessels  from  the 
requirements  of  this  rule. 

The  purpose  of  this  rule  is  to  permit 
the  Coast  Guard  to  enforce  the 
requirements  of  46  U.S.C.  3204(c). 
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which  prohibits  a  vessel  from  operating 
in  U.S.  waters  without  having  on  board 
a  valid  Document  of  Compliance 
certificate  and  Safety  Management 
Certificate.  Collecting  a  vessel's 
certification  status  before  arrival  in  port 
is  vital  to  determining  appropriate 
enforcement  actions  by  Coast  Guard 
officials  at  U.S.  ports.  An  effected  vessel 
that  does  not  have  the  ISM  Code 
certificates  on  board  will  be  denied 
entry  into  a  U.S.  port  after  the  effective 
date  of  the  ISM  Code.  A  vessel  that  has 
the  proper  ISM  Code  certificates  will  be 
boarded  annually  under  the  existing 
standards  of  the  U.S.  Port  State  Control 
program.  During  thesa  boardings,  if  the 
vessel  is  found  to  have  valid  certificates 
but  has  not  properly  implemented  or 
maintained  its  safety  management 
system,  the  vessel  will  be  detained  in 
port.  The  vessel's  flag  state  or 
organization  acting  on  behalf  of  its  flag, 
will  be  requested  %  the  Coast  Gtiard  to 
attend  to  the  vessel  to  ensure 
corrections,  or  take  actions  to  manage 
the  corrections  of  non-conformities  to 
the  vessel's  safety  management  system 
prior  to  the  vessel  departing  the  port 

Diacuasion  of  the  Proposed  Role 

Notification  of  a  vessel's  ISM  Code 
certification  status  will  be  added  to  33 
CFR  160.207  as  new  paragraphs  (d)  and 
(e).  Paragraph  (d)  requires  an  owner, 
agent,  master,  operator,  or  person  in 
charge  of  a  vessel  of  500  gross  tons  or 
more  and  engaged  on  a  foreign  voyage 
to  the  United  States  to  provide  the  ISM 
Code  notice  described  in  paragraph  (e). 

Vessels  that  are  required  to  comply 
with  the  ISM  Code  by  July  1, 1998  must 
comply  with  this  rule  on  itit  effective 
date.  'These  are  listed  in  paragraph  (d)(1) 
and  include  a  passenger  vessel  carrying 
12  or  more  passengers,  a  tank  vessel,  a 
bulk  freight  vessel,  or  a  high-speed 
freight  vessel. 

Vessels  that  must  comply  with  the 
ISM  Code  by  July  1,  2002,  must  comply 
with  this  rule  beginning  January  1, 
2000.  These  vessels  are  listed  in 
paragraph  (d)(2)  and  include  a  freight 
vessel  not  listed  in  paragraph  (d)(1)  or 
a  self-propelled  MODU.  We  are  not 
collecting  ISM  Code  compliance 
information  from  these  oUier  freight 
vessels  and  self-propelled  MODU's  until 
January  1,  2000,  because  they  are  not 
required  to  comply  with  the  ISM  Code 
until  July  1,  2002.  This  delayed 
compliance  date  reduces  the  collection 
of  information  burden  for  these  vessels, 
but  will  allow  the  Coast  Guard  to  collect 
this  information  well  in  advance  of  the 
second  ISM  Code  effective  date. 

Paragraph  (e)  describes  the  content 
and  maimer  of  the  notice.  These  vessels 
will  be  required  to  include  in  their 


advance  notice  of  arrival  message  the 
issuance  dates  of  their  Dociunent  of 
Compliance  certificate  and  Safety 
Management  Certificate,  and  the  name 
of  the  Flag  Administration  or  recognized 
organization(s)  representing  the  vessel's 
flag  which  issued  the  certificates.  The 
notice  must  be  given  to  the  appropriate 
Captain  of  the  Port  at  least  24  hours 
prior  to  entry,  and  can  be  combined 
with  the  existing  notification  given 
under  33  CFR  160.207(a). 

We  recognize  that  this  rule  will  take 
effect  prior  to  the  initial  ISM  Code 
implementation  date  of  July  1. 1998, 
and  will  take  effect  for  other  freight 
vessels  and  self-propelled  MODUs  on 
July  1,  2002.  Vessels  that  are  not  in 
compliance  with  the  ISM  Code  will  not 
be  detained  or  denied  entry  into  U.S. 
ports  prior  to  the  implementation  date 
for  that  particular  vessel.  However, 
compiling  ISM  certification  status  prior 
to  the  ISM  implementation  dates  vidll 
enable  us  to  enforce  the  ISM  Code 
compliance  in  a  timely  and  efficient 
manner. 


Regulatory  EvalnatiiHi 

This  interim  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(aK3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  interim  rule  to 
be  so  minimi  that  a  full  Regulatory 
Evaliution  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

This  rule  will  eunend  established 
reporting  regimes  which  are  now 
customary  procedures.  The  information 
to  be  reported  is  readily  available 
aboard  the  vessel  by  international 
convention.  Modem  electronic 
communication  systems  make  it  easier 
to  report  this  information,  and  will  only 
add  seconds  to  the  delivery  of  currently 
required  reports. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considers  the  economic  impact  on  small 
entities  of  each  rule  for  which  a  general 
notice  of  proposed  rulemaking  is 
required.  "Small  entities"  include  smaU 
businesses,  not-for-profit  organizations 
that  aie  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 


This  rule  does  not  require  a  general 
notice  of  proposed  rulemaking  and, 
therefore,  is  exempt  frx>m  the 
requirements  of  tl^  Regulatory 
Flexibility  Act.  Although  this  rule  is 
exempt,  the  Coast  Guard  has  reviewed 
it  for  potential  economic  impact  on 
small  entities. 

This  rulemaking  will  affect  U.S. 
oceangoing  shipping  companies  and 
their  vessels  of  specific  categories  of 
more  than  500  gross  tons,  or  passenger 
vessels  of  500  gross  tons  or  more 
carrying  more  than  12  passengers 
engaged  on  a  foreign  voyage.  These 
companies  and  their  vessels  are  not 
considered  small  businesses  or  small 
entities.  Small  passenger  vessels  are  the 
only  small  entities  required  to  comply 
with  the  ISM  Code.  A  small  passenger 
vessel  i»  generally  one  carrying  more 
than  six  passengers  and  is  less  than  100 
gross  tons  (See  46  U.S.C.  2101  (35)). 
Since  the  new  reporting  requirements 
are  for  passenger  vessels  of  500  gross 
tons  or  over,  there  is  no  impact  or 
reporting  requirement  for  a  small 
passenger  vessel  engaged  on  a  foreign 
voyage. 

Therefore,  the  Coast  Guard's  position 
is  that  this  nde  wall  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  rule  will  have  a  ' 
significant  economic  im{>act  on  your 
business  or  organization,  please  submit 
a  comment  (see  AMMESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  rule  will 
economically  affect  it 

Assistance  ibr  SmaU  Fntitias 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Act  of  1996  (Pub.L.  104- 
121),  the  Coast  Guard  wants  to  help 
small  entities  understand  this  proposed 
rule  so  they  can  better  evaluate  its 
effects  on  Qiem  and  participate  in  the 
rulemaking  process.  If  your  small 
business  is  affected  by  this  rule  and  you 
have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  Mr.  Robert  Gauvin, 
Project  Manager,  Vessel  and  Facility 
Operating  Standards  Division  (G-MSO- 
2).  at  (202)  267-1053.  or  fax  (202)  267- 
4570. 

Collection  oflnformation 

This  rule  provides  for  a  collection  of 
information  requirement  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  As  defined  in  5 
CFR  1320.3(c),  "collection  of 
information"  includes  reporting. 
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recordkeeping,  monitoring,  posting, 
labeling,  and  other,  similar  actions. 

The  Coast  Guard  submitted  the 
requirements  for  the  collection  request 
to  the  Office  of  Management  and 
Budget,  requesting  emergency 
processing  of  the  collection.  The  title 
and  description  of  the  collections,  a 
description  of  the  respondents,  and  an 
estimate  of  the  total  annual  burden 
follow.  Included  in  the  estimate  is  the 
time  for  (evievang  instructions, 
searching  existing  sources  of  data, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection. 

Thle:  Advance  Notice  of  Arrivals: 
Vessels  bound  for  ports  «nd  places  in 
the  U.S. 

Summary  of  the  Collection  of 
Information:  This  interim  rule  contaiiu 
collection  of  information  requirements 
in  §  160.207,  and  the  corresponding 
approval  number  is  OMB  Control 
Number  2115-0557. 

Need  for  Information:  46  U.S.C. 
3204(c)  prohibits  vessels  from  operating 
in  U.S.  waters  without  having  on  board 
a  copy  of  their  company's  Document  of 
Complianc:e  certificate  and  the  vessel's 
Safiety  Management  Certificate.  This 
advance  notice  of  arrival  report  will 
ensure  that  the  vessel  and  its  company 
have  been  issued  these  certificates  and 
are  in  compliance.  This  report  will 
ensure  uninterrupted  trading  of  the 
vessel  in  the  U.S.  when  meeting  the 
requirements  of  the  ISM  Code.  Once  the 
ISM  Code  implementation  dates  come 
into  effect,  this  will  allow  the  Coast 
Guard  Captain  of  the  Port  to  deny 
vessels  from  entry  into  U.S.  waters  and 
ports  if  the  vessel  does  not  verify  the 
issuance  of  the  required  certificates  in 
the  advance  notice  of  arrival.  This  will 
enhance  safety  in  U.S.  ports  and 
waterways,  and  prevent  costs  for  the 
U.S.  port  to  detain  a  non-complying 
vessel,  if  found  in  port. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the 
cognizant  Captain  of  the  Port  to  ensure 
compliance  with  the  ISM  Code  and  U.S. 
law  to  enhance  waterway  safety 
management. 

Description  of  the  Respondents: 
Respondents  include  the  vessel's  owner, 
master,  operator,  agent  or  person  in 
charge  of  a  passenger  vessel  carrying 
more  than  12  passengers,  tank  vessels, 
bulk  freight  vessels,  freight  vessels, 
high-speed  freight  vessels  or  self- 
propelled  mobile  offshore  drilling  units 
of  at  least  500  gross  tons  or  more, 
engaged  on  a  foreign  voyage  to  the  U.S. 

Number  of  Respondents:  The  ISM 
Code  compliance  reporting  requirement 
will  effect  the  above-described  vessels 
of  500  gross  tons  or  more  on  a  foreign 


voyage  to  the  U.S.  Than  are 
approximately  9,507  vessels  operating 
on  a  foreign  voyage  to  the  U.S.  annually 
During  1998  and  1999.  60  percent  of  the 
total  population  will  need  to  meet  this 
requirement  (5,704  vessels).  In  the  year 
2000, 100  percent  compliance  will  be 
expected. 

Frequency  of  Response:  It  is  expected 
that  each  vessel  will  be  required  to 
make  this  report  eight  times  per  year  at 
every  port  call.  This  will  require  a  total 
of  45,632  responses  per  year  during 
1998  and  1999,  and  a  total  of  76,056 
responses  during  the  year  2000.  Each 
vessel  responds  to  local  Coast  Guard 
Captain  of  the  Port  units. 

Burden  of  Response:  It  is  expected 
that  the  additional  requirement  will  add 
one  minute  of  time  per  report  for 
recording  the  additional  information 
needed  to  verify  the  vessel's  ISM  Code 
certification  compliance. 

Estimated  Total  Annual  Burden:  The 
estimated  total  additional  Inirden  in 
each  year,  for  1998  and  1999  will  equal: 
1  minute  x  45,632  responses  =  45;632 
minutes  or  761  hours  per  year.  At 
$20.00  an  hoiir  for  clerical  time,  the  cost 
to  the  public  is  $15,220  per  year  ($20.00 
X  761  hours  =  $15,220). 

The  estimated  total  annual  burden  for 
the  year  2000  will  equal:  1  minute  x 
76,056  responses  ~  76.056  minutes  or 
1,268  hours  per  ymi.  At  $20.00  an  hour 
for  clerical  time,  the  cost  to  the  public 
is  $25,360  per  year  ($20.00  x  1,268 
hours  =  $25,360). 

As  required  by  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Coast  Guard  has  submitted  a  copy  of 
this  rule  to  OMB  for  its  review  of  the 
collection  of  information. 

Even  though  the  Coast  Guard  has 
received  emergency  authorization  to 
collect  this  information,  it  solicits 
public  comment  on  the  collection  of 
information  to  (1)  evaluate  whether  the 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Coast  Guard,  including  whether  the 
information  will  have  practical  utility: 
(2)  evaluate  the  accuracy  of  the  Coast 
Guard's  estimate  of  the  burden  of  the 
collection,  including  the  validify  of  the 
methodology  and  assiunptions  used;  (3) 
enhance  the  quality,  utilify,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  minimize  the  burden  of  the 
collection  on  those  who  are  to  respond, 
by  allowing  the  submittal  of  responses 
by  eltctronic  means  or  the  use  of  other 
forms  of  information  technology. 

Persons  submitting  comments  on  the 
collection  of  information  should  submit 
their  comments  both  to  OMB  and  to  the 
Coast  Guard  where  indicated  under 
by  the  date  under  DATES. 


Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Federalism 

The  Coast  Guard  has  analyzed  this 
interim  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  rule 
does  not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment 

Environmeiit 

The  Coast  Guard  considered  the 
environmental  impact  of  this  interim 
rule  and  concluded  that,  tmder 
paragraph  2.B.2e(34(d))  of  Commandant 
Instruction  M16475.1B.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  undn 
AOOAESSES. 

List  of  Subjects  in  33  CFR  Put  160 

Administrative  practice  and 
procedure.  Harbors,  Hazardous 
materials  transf>ortation.  Marine  safiBty, 
Navigation  (water).  Reporting  and 
recordkeeping  requirements.  Vessels. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  160  as  follows: 

1.  Revise  the  authority  citation  for 
part  160  to  read  as  follows: 

PART  leO— (AMENOEO] 

Aathority:  33  U,S.C  1223, 1231;  49  CFR 
1.46. 

2.  Revise  §  160.207  by  adding 
paragraphs  (d)  and  (e)  to  read  as  follows: 


1160207    Notioeof 
fof  pofts  Of  pieoee  In 


bound 


(d)  International  Safety  Management 
(ISM)  Code  (Chapter  DC  of  SOLAS) 
Notice.  If  you  are  the  owner,  agent, 
master,  operator,  or  person  in  charge  of 
a  vessel  that  is  500  gross  tons  or  more 
and  engaged  on  a  foreign  voyage  to  the 
United  States,  you  must  provide  the 
ISM  Code  notice  described  in  paragraph 
(e)  as  follows: 

(1)  Immediate  ISM  Code  notice  if  your 
vessel  is — a  passenger  vessel  carrying  12 
or  more  passengers,  a  tank  vessel,  a  bulk 
freight  vessel,  or  a  high-speed  freight 
vessel. 

(2)  ISM  Code  notice  beginning  January 
1.  2000.  if  your  vessel  is — a  fr«i^t 
vessel  not  listed  in  paragraph  (d)(1)  or 

a  self-propelled  mobile  oEbhore  drilling 
unit  (MODU). 
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(e)  Content  and  Manner  of  ISM  Code 
Notice.  (1)  ISM  Code  notice  includes  the 
following: 

(i)  the  date  of  issuance  for  the 
company's  Doctmient  of  Compliance 
certiJBcate  that  covers  the  vessel. 

(ii)  the  date  of  issuance  for  the 
vessel's  Safety  Management  Certificate, 
and, 

(iii)  the  name  of  the  Flag 
Administration,  or  the  recognized 
organization(s)  representing  the  vessel 
flag  administration,  that  issued  those 
certificates. 

(2)  If  you  meet  the  criteria  in 
paragraph  (d)  of  this  section,  you  must 
give  the  ISM  Code  notice  to  the  Coast 
Guard  Captain  of  the  Port  of  the  port  or 
place  of  your  destination  in  the  U.S.  at 
least  24  hours  before  you  enter  the  port 
or  place  of  destination.  The  ISM  Code 
notice  may  be  combined  and  provided 
with  the  report  required  by  paragraph 
(a)  of  this  section. 

Dated:  December  5, 1997. 

R.C  North. 

Rear  Admiral,  U.S.  Coast  Guard.  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 

[FR  Doc.  97-32447  Filed  12-10-97;  8:45  am) 
■ojjNQ  cooe  4eio-i4-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 

RIN2900-^E40 

Schedule  for  Rating  Disabilities;  The 
Cardiovascular  System 

AGENCY:  Department  of  Veterans  Afiiaira. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  that 
portion  of  the  Department  of  Veterans 
Affeira  (VA)  Schedule  for  Rating 
Disabilities  addressing  the 
cardiovascular  system.  The  effect  of  this 
action  is  to  update  the  cardiovascular 
system  portion  of  the  rating  schedule  to 
ensure  that  it  uses  current  medical 
terminology  and  unambiguous  criteria, 
and  that  it  reflects  medical  advances 
that  have  occurred  since  the  last  review. 
EFFECTIVE  DATE:  This  amendment  is 
effective  January  12, 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Carol!  McBrine,  M.D..  Consultant, 
Regulations  Staff  (21 3 A).  Compensation 
and  Pension  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affaire,  810  Vermont  Avmue  NW. 
Washington,  DC  20420,  (202)  273-7230. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
a  comprehensive  review  of  the  rating 
schedule,  VA  published,  in  the  Fedml 


Register  of  January  19, 1993  (58  FR 
4954-60),  a  proposal  to  amend  38  CFR 
4.100,  4.101.  4.102,  and  4.104. 
Interested  persons  were  invited  to 
submit  written  comments,  suggestions, 
or  objections  on  or  before  March  22, 
1993.  We  received  comments  bom.  the 
Disabled  American  Veterans,  the 
Veterans  of  Foreign  Ware,  the  Paralyzed 
Veterans  of  Ameftca,  the  American 
Legion,  and  several  VA  employees. 

One  commenter,  stating  that  the 
primary  objective  of  the  review  is  to 
update  the  medical  terminology  and 
criteria  used  to  evaluate  disabilities 
rather  than  to  amend  the  percentage 
evaluations,  contended,  without  being 
specific,  that  a  substantial  number  of  the 
proposed  changes  go  beyond  the  stated 
purpose  and  expressed  general 
opposition  to  any  changes  that  are 
inconsistent  with  the  stated  objective. 
The  commenter  also  stated  that  the 
proposed  criteria  retain,  and  in  some 
cases  expand  upon,  the  vague, 
indefinite,  and  arbitrary  elements 
previously  found  in  the  schedule  and 
felt  that  substantial  revision  of  the 
proposed  rules  is  required. 

The  purpose  of  the  review  was  to 
update  the  cardiovascular  system 
portion  of  the  rating  schedule  to  ensure 
that  it  uses  current  medical  terminology 
and  unambiguous  criteria,  and  that  it 
reflects  medical  advances  that  have 
occurred  since  the  last  review.  The 
proposed  revisions  published  January 
19, 1993,  were  intended  to  update  the 
medical  terminology;  revise  the  criteria, 
including  the  length  of  convalescence 
evaluations,  based  on  medical  advances; 
and  make  criteria  more  objective,  i.e., 
less  ambiguous  and,  thereby,  assure 
more  consistent  ratings.  These  proposed 
changes  were  consistent  with  the  stated 
purposes  of  the  revision.  However,  since 
establishing  less  ambiguous  criteria  to 
assure  consistent  evaluations  is  one  of 
the  purposes  of  this  revision,  and  a 
number  of  commenters  stated  that  the 
proposed  criteria  contained  language 
that  is  too  subjective  to  provide  effective 
guidance  in  evaluating  cardiovascular 
disabilities,  we  have  further  revised  the 
proposed  evaluation  criteria  to 
eliminate  indefinite  terminology  and 
establish  more  objective  and 
quantifiable  criteria  wherever  possible. 
"These  changes  will  be  discussed  in 
detail  imder  the  individual  codes 
affected. 

One  commenter  suggested  that  the 
proposed  criteria  will  discriminate 
against  veterans  of  Desert  Storm  and 
future  veterans  because  their  conditions 
will  be  evaluated  under  criteria  that  he 
perceived  as  less  generous  than  those  in 
the  prior  rating  schedule. 


Significant  medical  advances, 
including  new  surgical  and  anesthetic 
techniques,  new  medications,  and 
earlier  diagnoses,  have  occurred,  which 
we  must  take  into  account  in  revising 
the  rating  schedule.  Doing  so  is,  in  feet, 
one  of  the  primary  reasons  for 
conducting  this  review.  Since  recently 
discharged  veterans  clearly  benefit  from 
the  application  of  these  new  techniques, 
in  our  judgment  they  are  not 
discriminated  against  by  having  their 
disabilities  evaluated  under  criteria 
which  reflect  the  effects  of  these  same 
medical  advances. 

One  commenter  objected  that  the 
rating  schedule  fails  to  take  into 
consideration  the  disabling  effects  of  the 
veteran's  shortened  life  expectancy. 

To  consider  a  fector  so  rar  removed 
from  "the  average  impairments  of 
earning  capacity"  as  the  effect  of  various 
conditions  on  life  expectancy  would 
clearly  exceed  the  parameters 
established  by  Congress  in  38  U.S.C. 
1155. 

One  commenter,  citing  a  statistical 
economic  validation  study  from  the 
1960s,  implied  that  statistical  studies 
may  justify  increased  disability 
evcJuations. 

The  statute  (38  U.S.C  1155) 
authorizing  establishment  of  the  rating 
schedule  directs  that  "(tjhe  Secretary 
shall  from  time  to  time  readjust  the 
schedule  of  ratings  in  accordance  with 
experience"  (emphasis  supplied). 
Rather  than  requiring  statistical  studies 
or  any  other  specific  type  of  data,  the 
statute  clearly  leaves  the  nature  of  the 
experience  which  warrants  an 
adjustment,  and  by  extension  the 
manner  in  which  any  review  is 
conducted,  to  the  discretion  of  the 
Secretary.  Although  during  the  1970s 
VA  considered  adjusting  the  rating 
schedule  based  on  the  same  statistical 
studies  cited  by  the  commenter,  that 
approach  proved  to  be  unsatisfactory, 
and  the  proposed  changes  based  on  that 
study  were  not  adopted. 

One  commenter  agreed  that 
ambiguous  words  such  as  "severe" 
should  be  deleted,  but  cautioned  against 
making  the  evaluation  criteria  too 
objective. 

Providing  clear  and  objective  criteria 
is  the  best  way  to  assure  that  disabilities 
will  be  evaluated  fairly  and 
consistendy.  Judgment  and  flexibility 
caimot  be  eliminated  from  the 
evaluation  process,  however,  because 
patients  do  not  commonly  present  as 
textbook  models  of  disease,  and  rating 
agencies  have  the  task  of  assessing 
which  evaluation  level  best  represents 
the  overall  disability  picture.  (See  §  4.7.) 

The  previous  schedule  provided 
convalescence  evaluations  for  six 
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months  for  the  following  conditions: 
rheumatic  heart  disease  (DC  7000); 
arteriosclerotic  heart  disease,  following 
coronary  occlusion  (DC  7005); 
myocardial  intsrction  (DC  7006);  and 
soft  tissue  sarcoma  (of  vascular  origin) 
(DC  7123).  It  provided  convalescence 
evaluations  for  one  year  for  the 
following  conditions: 
Auriculoventricular  block,  wdth 
implantation  of  a  pacemaker  (DC  7015); 
heart  valve  replacement  (DC  7016); 
coronary  artery  bypass  (DC  7017);  and 
aortic  aneurysm,  following  surgical 
conection  (DC  7110).  We  proposed  to 
change  the  duration  of  convalescence 
evaluations  for  DC  7000.  DC  7005.  and 
DC  7006  to  three  months;  for  DC  7018 
(pacemaker  implantation,  formerly  DC 
7015)  to  two  months:  and  for  DC  7017 
to  three  months.  We  proposed  an 
indefinite  period  of  convalescence 
evaluation  with  an  examination  at  six 
months  for  DC  7016.  DC  7110.  DC  7011 
(now  ventricular  arrhythmias).  DC  7111 
(aneurysm  of  any  large  artery),  and  DC 
7123.  We  also  proposed  an  indefinite 
period  of  convalescence  evaluation,  but 
with  an  examination  at  one  year,  for 
cardiac  transplantation  (EXZ  7019). 

One  commenter  stated  that  VA  should 
fuMtity  the  proposed  changes  in  periods 
of  convalescence  evaluation  by  citing 
medical  experts  or  texts. 

A  report  nom  Jefferson  Medical 
College  that  included  a  clinical  review 
of  the  cardiovascular  portion  of  the 
rating  schedule  and  recommendations 
for  changes  was  available  to  us  when  we 
undertook  the  revision  of  this  body 
system.  In  addition,  we  received  advice 
from  the  Veterans  Health 
Administration  and  consulted  standard 
medical  texts  such  as  "Cecil  Textbook  of 
Medicine"  (James  B.  Wyngaarden.  M.D. 
et  at.  eds.,  19th  ed.  1992).  "Heart 
Disease"  (Eugene  Braunwald.  M.D.  ed.. 
4th  ad.  1992).  and  "The  Heart"  0  Willis 
Hurst.  M.D.  et  al.  eds.,  7th  ed.  1990).  We 
published  the  proposed  revision  only 
after  reviewing  all  of  these  sources  of 
information.  We  have  provided  specific 
citations  supporting  many  of  the 
changes  in  the  length  of  convalescence 
evaluations  later  in  this  document 
under  the  discussions  of  convalescence 
evaluation  periods  that  have  been 
changed. 

One  commenter  stated  that  the 
proposed  periods  of  convalescence 
evaluation  do  not  represent  the  average 
impairment,  but  only  the  optimal 
recovery  times.  This  commenter  also 
stated  that  the  changes  in  the  duration 
of  convalescence  evaluations  do  not 
take  into  account  advanced  age,  poor 
state  of  health,  or  the  presence  of 
etiologically  related  or  concomitant 
disease. 


The  periods  of  convalescence 
evaluation  we  have  established  reflect, 
according  to  the  sources  noted  above, 
the  average  periods  of  recovery  needed 
by  the  average  person  following  certain 
procedures  and  illnesses.  These  periods 
can  be  extended,  when  medically 
warranted,  under  the  authority  of  38 
CFR  4.29  and  4.30. 

One  commenter  said  that  the 
proposed  rhang—  in  the  length  of 
convalescence  evaluations  appear  to 
have  been  developed  from  a  purely 
economic  perspective. 

As  previously  discussed,  revisions  to 
periods  of  convalescence  evaluations 
were  based  on  medical  considerations 
rather  than  cost  projections. 

One  of  the  commenters  suggested  that 
where  the  length  of  convalescence 
evaluations  has  been  reduced  to  two, 
three,  or  six  months,  all  claims  should 
be  referred  to  the  Adjudication  Officer 
for  a  possible  extension  of  the 
convalescence  rating  under  38  CFR 

4.30(bH2)- 

The  rating  agency  itself  has  the 
authority  to  extend  the  period  of 
convalescence  evaluations  for  up  to 
three  months  under  the  provisions  of 
§  4.30;  the  approval  of  the  Adjudication 
Officer  is  required  only  when  extending 
a  convalescence  evaluation  for  a  longer 
period.  Referring  claims  to  the 
Adjudication  Officer  when  the  medical 
evidence  does  not  warrant  any 
extension,  or  when  the  rating  agency 
can  extend  the  evaluation  for  a 
sufficient  period  on  its  own  authority, 
would  cause  needless  delay,  and  we 
have  made  no  change  based  on  this 
suggestion. 

Several  commenters  objected  to 
indefinite  periods  of  convalescence 
evaluation  with  a  mandatory  VA 
examination  at  a  prescribed  time.  In  o|ir 
judgment,  however,  this  method  of 
determining  the  length  of  the  total 
evaluation  is  both  Gairer  and  more 
accurate  than  assigning  a  total 
evaluation  for  a  specified  length  of  time, 
since  the  evaluation  will  be  based  on 
actual  residual  disability  as  documented 
by  the  examination,  and  the  veteran  will 
receive  advance  notice  of  any  change 
and  have  the  opportunity  to  submit 
additional  evidence  showing  that  the 
change  is  not  warranted. 

One  set  of  comments  reflected  the 
view  that  applying  S  3.105(e)  to 
indefinite  periods  of  convalescence 
evaluations  will  cause  significant 
administrative  problems  and,  in  some 
instances,  significantly  lengthen  the 
period  for  which  a  convalescence 
evaluation  is  assigned.  These  concerns 
appear  to  be  based  on  the  assumption 
that  if  medical  information  justifying  a 
certain  period  of  convalescence 


evaluation  is  not  submitted  until 
months  or  even  years  after  the  event,  the 
condition  must  be  evaluated  as  totally 
disabling  from  the  date  entitiement  is 
established,  through  the  entire 
intervening  period,  and  until  such  time 
as  an  examination  can  be  performed, 
advance  notice  be  provided,  and  the 
effective  date  provisions  of  §  3.105(e)  be 
observed. 

Section  3.105(e)  applies  only  to 
reductions  in  "compensation  payments 
currentiy  being  made;"  it  does  not  apply 
in  cases  where  a  total  evaluation  is  both 
assigned  and  reduced  retroactively.  We 
have  established  convalescence 
evaluations  for  indefinite  periods  under 
other  portions  of  the  rating  schedule 
(See  DC  7528.  malignant  neoplasms  of 
the  genitourinary  system,  in  38  CFR 
4.115b  and  DC  7627.  malignant 
neoplasms  of  gynecological  system  or 
breast,  in  38  CFR  4.116),  some  having 
been  in  effect  for  over  two  years,  and 
there  is  no  evidence  that  they  cause  the 
type  of  administrative  problems  that  the 
commenters  foresee. 

There  were  three  introductory 
sections  to  the  cardiovascular  system  in 
the  previous  rating  schedule.  Section 
4.100.  Necessity  for  complete  diagnosis, 
named  common  types  of  heart  disease 
and  discussed  the  need  for  accurate 
diagnosis.  Section  4.101.  Rheumatic 
heart  disease,  discussed  the  course  of 
rheumatic  heart  disease,  the  significance 
of  a  diagnosis  of  mitral  insufficiency, 
possible  etiologies  for  later  developing 
aortic  insufficiency,  and  the  need  for 
accurate  diagnosis  of  a  service- 
connected  condition.  Section  4.102. 
Varicose  veins  and  phlebitis,  discussed 
the  need  to  determine  impairment  of 
deep  circidation  due  to  varicosities  and 
included  a  requirement  to  assign  a 
higher  evaluation  when  there  is 
phlebitis  or  deep  impairment  of 
circulation.  We  proposed  to  retitie  the 
introductory  sections:  4.100.  as  "Forms 
of  heart  disorder;"  4.101,  as 
"Hypertension;"  and  4.102.  as  "Varicose 
veins."  We  proposed  to  include  in 
§  4.100  a  list  of  common  forms  of  heart 
atmormalitias,  a  disciission  of  how  to 
evaluate  service-connected  valvular 
heart  disease  or  arrhythmia  in  the 
presence  of  nonservice-connected  ^ 
arteriosclerotic  heart  disease,  and  •  . 
statement  that  the  identification  of 
coronary  artery  disease  (without 
ocdusioo  or  thrombosis)  early  in  service 
is  not  a  basis  for  service  connection,  but 
that  any  sudden  development  of 
coronary  occlusion  or  thrombosis 
during  service  would  be  service- 
connected.  However,  as  explained 
below,  we  have  either  deleted  or 
relocated  all  of  the  material  we  had 
proposed  to  include  in  §§  4.100. 4.101, 
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and  4.102,  and  we  have,  therefore, 
removed  those  sections  and  reserved 
them  for  future  use. 

One  commenter  suggested  that  we 
remove  all  material  in  §§4.100, 4.101, 
and  4.102  that  refer  to  the  issue  of , 
swvice  connection  because  it  is 
inappropriate  to  place  criteria  for 
determining  entitlement  to  service 
connection  in  the  rating  schedule.  A 
second  conunenter  suggested  that  the 
material  about  the  identification  of 
coronary  artery  disease  early  in  service 
not  being  a  basis  for  service  connection 
should  be  removed  because  the 
provision  violates  the  statutory 
presumption  of  soundness  at  induction 
as  set  forth  in  38  U.S.C.  1111. 

The  rules  governing  determinations  of 
service  connection  are  found  in  the 
regulations  beginning  at  38  CFR  3.303. 
rather  than  in  the  rating  schedule, 
which  is  a  guide  to  evaluating 
disabilities.  We  agree  that  rules  affecting 
determinations  of  service  connection  are 
inappropriate  in  the  rating  schedule, 
and  we  have  removed  that  portion  of  the 
matnial  in  §4.100  that  addiressed  the 
issue  of  service  connection  for  coronary 
artery  disease  for  that  reason.  We  have 
also  removed  other  provisions  of 
§§4.101  and  4.102  that  addressed 
service  coimection  for  cardiovascular 
conditions,  as  discussed  below. 

We  had  proposed  including  in 
§4.102,  varicose  veins,  a  provision  from 
VA's  Adjudication  Procedures  Manual. 
M21-1,  Part  VI,  that  if  varicose  veins 
developed  during  active  service  in  one 
leg,  varicose  veins  developing  in  the 
other  leg  within  three  years,  in  the 
absence  of  an  intercurrent  cause,  will 
also  be  service-connected.  However,  in 
response  to  this  comment,  we  have 
determined  that  since  it  addresses  the 
issue  of  service  connection,  it  is  not 
appropriate  in  the  rating  schedule,  and 
we  have  removed  iL 

Two  commenters  suggested  that  these 
introductory  sections  specify  which 
cardiovascular  diseases  should  be 
service-connected  when  they  develop 
subsequent  to  certain  amputations. 

38  CFR  3.310(b)  provi(fes  that 
"ischemic  heart  disease  or  other 
cardiovascular  diseases"  developing  in 
veterans  who  have  suSiered  a  service- 
connected  amputation  of  one  lower 
extremity  at  or  above  the  knee,  or 
service-connected  amputations  of  both 
lower  extremities  at  or  above  the  ankles, 
shall  be  held  to  be  the  result  of  the 
service-connected  amputation  or 
amputations.  Since  that  issue  is 
addressed  elsewhere  in  VA's 
regulations,  it  is  uiuiecessary  to  address 
it  here.  Furthermore,  as  previously 
discussed,  it  would  be  inappropriate  to 
include  material  about  the 


determination  of  service  connection  in 
the  rating  schedule. 

One  commenter  recommended  that 
we  include  more  discussion  of  pertinent 
clinical  and  nonclinical  factors  to  be 
considered  in  assigning  evaluations 
within  this  portion  of  tiie  rating 
schedule. 

We  have  made  a  number  of  changes 
along  these  lines  that  will  assist  in  the 
evaluation  of  cardiovascular  conditions. 
Most  significantiy,  we  have  adopted 
more  objective  evaluation  criteria  based 
on  specific  clinical  (and,  in  some  cases, 
laboratory)  findings,  e.g.,  by  using  the 
level  of  METs  (metabolic  equivalents, 
discussed  in  detail  below)  to  assess  the 
severity  of  heart  disease.  In  addition,  we 
have  retained  or  added  notes,  as 
appropriate,  containing  clinical 
information,  e.g..  by  adding  a  note 
defining  chara^eristic  attacks  of 
Raynaud's  syndrome. 

One  commenter  suggested  that  §  4.100 
discuss  forms  of  heart  disorder.  §  4.101 
discuss  hypertension,  and  §  4.102 
discuss  varicose  veins. 

A  regulation  is  an  agency  statement  of 
general  applicability  and  foture  effect, 
which  the  agency  intends  to  have  the 
force  and  effect  of  law,  that  is  designed 
to  implement,  interpret,  or  prescribe  law 
or  policy,  or  to  describe  the  procedure 
or  practice  requirements  of  an  agency 
(Executive  Order  12866.  Regulatory 
Plaiming  and  Review).  Background 
material,  such  as  general  medical 
information  that  is  available  in  standard 
textbooks,  or  other  material  that  neither 
prescribes  VA  policy  nor  establishes 
procedures  a  rating  activity  must  follow, 
fells  outside  of  those  parameters  and  is. 
therefore,  not  appropriate  in  a 
regulation.  The  material  about  the  age  of 
onset,  course,  etc.,  of  riieumatic  fever  in 
former  §  4.101  is  general  medical 
information  which  has  no  bearing  on 
evaluating  the  condition,  and  we  have 
deleted  this  material  as  not  appropriate 
in  a  regulation.  Upon  further  review,  we 
have  deleted  the  list  of  heart 
abnormalities  from  proposed  §  4.100 
because  it  too  is  general  medical 
information  that  we  do  not  intend  to 
have  the  force  and  effect  of  law. 
We  proposed  to  retitie  §  4.101 
"Hjrpertension,"  and  to  revise  the 
content  to  include  a  prohibition  against 
separately  evaluating  hypertension  that 
is  secondary  to  thyroid  or  renal  disease; 
and  a  requirement  that,  in  a  veteran 
with  service-coimected  hypertension, 
arteriosclerotic  manifestations  are  to  be 
service-coimected.  One  commenter 
suggested  adding  more  information  to 
§  4.101  about  secondary  hypertension, 
to  include  specifying  when  secondary 
hypertension  can  be  evaluated 
separately  from  the  condition  causing  it 


The  rule  regarding  evaluation  of 
hypertension  secondary  to  renal  disease 
is  included  in  the  part  of  the  rating 
schedule  addressing  the  genitourinary 
system  at  §4.115;  secondary 
hypertension  associated  with  aortic 
insufficiency  or  thyroid  disease,  and 
isolated  systolic  hypertension,  which 
may  be  secondary  to  artwioscleroeis.  are 
addressed  under  DC  7101  (hypertensive 
vascuiar  disease).  Since  the  issue  of 
service  connection  of  secondary 
hypertension  is  addressed  in  more 
appropriate  areas  of  the  regulations,  it 
should  not  be  addressed  here,  and 
rather  than  expanding  this  material,  we 
have  deleted  it  from  §  4.101. 

The  material  in  proposed  §  4.101 
about  conditions  that  are  complications 
of  hypertension  or  other  medical 
conditions  is  also  general  medical 
information  available  in  standasd  texts. 
As  discussed  above,  it  is  not  appropriate 
in  a  regulation,  and  we  have,  merefore, 
removed  it.  The  issue  of  service 
coimection  for  conditions  that  are 
proximately  due  to  or  the  result  of  a 
service-connected  condition  is 
addressed  at  38  CFR  3.310(a).  It  is, 
therefore,  unnecessary  to  address  the 
issue  in  §4.101,  and  we  have  removed 
that  material  also. 

In  the  former  schedule,  §4.102,  which 
was  tided  "Varicose  veins  and 
phlebitis,"  discussed  the  necessity  ai 
testing  for  impairment  of  deep 
circulation  in  varicose  veins.  We 
proposed  to  retitie  it  "Varicose  veins" 
but  to  retain  the  material  about  deep 
circulation.  Under  the  revised 
evaluation  criteria  for  varicose  veins 
adopted  in  this  rule,  however, 
determining  whether  the  deep 
circulation  is  impaired  is  unnecessary 
because  the  evaluation  criteria  focus  on 
functional  impairment  rather  than  the 
location  of  the  venous  insufficiency.  We 
have,  therefore,  deleted  that  material 
from  §4.102. 

Another  commenter  requested  that  we 
address  in  §4.101  the  advances  in 
medical  science  or  objective  foundation 
for  requiring  that  adjudicators  attempt 
to  apportion  cardiac  signs  and 
symptoms  that  are  attributable  to 
nonservice-connected  arteriosclerotic 
heart  disease  that  is  superimposed  on 
service-connected  rheumatic  heart 
disease. 

While  it  is  often  possible  through 
modem  technology  to  determine  the 
separate  effects  of  coexisting  heart 
diseases,  such  a  determination  requires 
a  medical  assessment  on  a  case-by-case 
basis  and  cannot  be  determined  by 
regulation.  We  have,  therefore,  revised 
the  material  to  require  that  the  rating 
agency  request  a  medical  opinion  when 
it  is  necessary  to  determine  whether 
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cuirant  signs  and  symptoms  can  b« 
attributed  to  one  of  the  coexisting 
conditions.  Since  the  material  is  not 
relevant  to  the  entire  cardiovascular 
portion  of  the  rating  schedule,  we  have 
movad  it  to  a  note  under  DC  7005, 
arteriosclerotic  heart  disease. 

One  conunenter  suggested  adding  a 
section  to  explain  which  diagnostic 
codes  should  not  be  combined  in  the 
case  of  coexisting  cardiovascular 
diseases. 

As  in  the  case  of  coexisting  heart 
diseases,  determining  whether 
coexisting  cardiovascular  diseases  have 
functional  impairments  that  can  be 
separately  evaluated  must  be 
determined  on  a  case-by-case  basis, 
depending  on  the  particular 
manifestations  of  each  condition.  We, 
therefore,  make  no  change  based  on  this 
sunestkin. 

One  comnienter  recommended  that 
we  include  cor  pulnwnale  in  the 
cardiovascular  portion  of  the  schedule. 

Cor  pulmonale  is  a  combination  of 
hypertrophy  and  dilatation  of  the  right 
ventricle  secondary  to  pulmonary 
h]rpertension,  which  is  due  to  disease  of 
the  lung  parenchyma  or  pulmonary 
vascular  system  (Braunwald,  1581). 
Since  cor  pulmonale  is  always 
secondary  to  a  lung  condition,  and  since 
it  is  included  in  the  evaluation  criteria 
for  various  conditions  of  the  respiratory 
system,  in  our  judgment  it  is  not 
appropriate  to  include  it  in  the 
cardiovascular  portion  of  the  rating 
schedule.  For  the  sake  of  clarity, 
however,  we  have  placed  a  note  in 
§4.104  before  DC  7000  instructing 
rating  agencies  to  evaluate  cor 
pulmonale  as  part  of  the  pulmonary 
condition  that  causes  it 

The  previous  rating  schedule 
provided  a  lOO-percent  evaluation  for 
rheumatic  heart  disease  (DC  7000)  "as 
active  disease  and,  with  ascertainable 
cardiac  manifestation,  for  a  period  of  six 
months."  We  proposed  to  retitle  DC 
7000  "valvular  heart  disease."  and  to 
provide  a  100- percent  evaluation  for 
"active  infections  with  valvular  heart 
damsfs  for  thrae  months  following 
ceaaetioB  of  therapy." 

Three  commenters  objected  to  the 
proposed  change  in  the  length  of  the 
convalescence  evaluation  for  DC  7000 
(valvular  heart  disease). 

Rheumatic  fever  is  the  condition  most 
commonly  associated  with  valvular 
heart  damage,  and  its  acute  phase  rarely 
lasts  longer  than  three  months 
(Braunwald.  1720).  The  level  of  activity 
following  this  period  depends  on  the 
severity  of  residual  disease  (Cecil. 
1637).  While  in  the  past  patienU  with 
acute  rheumatic  fever  were  put  to  bed 
for  several  months,  bed  rest  is  no  longer 


considered  necessary  unless  there  is 
significant  carditis  (Hurst,  1527).  In 
addition,  most  relmunds  of  rheumatic 
fever  (that  is,  reappearances  of  clinical 
or  laboratory  evidence  of  acute 
rheumatic  fever  following  cessation  of 
treatment)  occur  within  two  weeks  after 
cessation  of  therapy,  and  do  not  occur 
more  than  five  weeks  after  complete 
cessation  of  anti-rheumatic  thesapy 
(Braunwald.  1730).  In  our  judgment, 
three  months  following  cessation  of 
therapy  is  a  reasonable  period  to  allow 
for  stabilization  of  valvular  damage  due 
to  infection,  and  we  have  retained  the 
convalescence  provision  as  proposed, 
except  for  minor  editorial  changes. 
We  proposed  that  valvular  heart 
disease  (DC  7000)  be  evaluated  on  the 
basis  of  the  level  of  physical  activity, 
i.e..  "any.",  "ordinary."  or  "strenuous." 
required  to  produce  cardiac  symptoms, 
such  as  "dyspnea,"  "fetigue,"  etc.  We 
received  three  comments  objecting  to 
the  proposed  criteria. 

One  commenter  suggested  that 
although  the  proposed  general  rating 
formula  for  rheumatic  heart  disease  (DC 
7000).  arteriosclerotic  heart  disease  (DC 
7005),  and  ventricular  arrhythmia  [DC 
7011)  is  consistent  with  the 
classifications  of  the  New  York  Heart 
Association,  they  are  mostly  for 
subjective  complaints,  and  the 
commenter  suggested  that  the  ciurent 
criteria  be  retained  except  for  deleting 
words  like  "characteristic"  and 
"definitely."  Another  commenter  stated 
that  the  proposed  criteria  for  valvular 
heert  disease  an  highly  subjective  and 
urged  that  we  adopt  objectively 
confirmable  criteria  at  every  level. 

We  apeo  that  more  objective  criteria 
would  result  in  more  consistent 
evaluations.  In  our  judgment,  however, 
simply  removing  such  terms  as 
"characteristic"  and  "definitely"  ftom 
the  criteria  in  the  previous  schedule 
would  not  have  the  intended  effect  We 
have,  therefore,  revised  the  criteria  to 
incorporate  objective  measurements  of 
the  level  of  physical  activity,  expressed 
in  METs  (metabolic  equivalents),  at 
which  cardiac  symptoms  develop.  This 
does  not  represent  a  substantive  change 
in  the  method  of  evaluating  r^rdlac 
disabilities  that  we  proposed,  i.e., 
basing  evaluations  on  the  level  of 
physical  activity  that  causes  symptoms, 
but  is  an  objective  method  for 
measuring  the  level  of  activity  that 
cauaes  symptoms. 

The  exercise  capacity  of  skeletal 
muscle  depends  on  the  ability  of  the 
cardiovascular  system  to  deliver  oxygen 
to  the  muscle,  and  measuring  exercise 
capacity  can,  therefore,  also  measure 
cardiovascular  function.  The  most 
accurate  meesure  of  exercise  capacity  is 


the  maximal  oxygen  uptake,  which  is 
the  amount  of  oxygen,  in  liters  per 
minute,  transported  from  the  lungs  and 
used  by  skeletal  muscle  at  peak  effort 
(Braunwald,  1382).  Because 
measurement  of  the  maximal  oxygen 
uptake  is  impractical,  multiples  of 
resting  oxygen  consumption  (or  METs) 
are  used  to  calculate  the  energy  cost  of 
physical  activity.  One  MET  is  the  energy 
cost  of  standing  quietly  at  rest  and 
represents  an  oxygen  uptake  of  3.5 
milliliten  per  kilogram  of  body  weight 
per  minute.  The  calculation  of  work 
activities  in  multiples  of  METs  is  a 
useful  measurement  for  assessing 
disability  and  standardizing  the 
reporting  of  exercise  workloads  when 
diffierent  exercise  protocols  are  used 
(Braunwald,  162). 

We  have  revised  the  evaluation 
criteria  for  the  major  types  of  heart 
disease  based  on:  the  level  of  physical 
activity,  expressed  in  METs.  that  leads 
to  cardiac  symptoms:  whether  there  is 
heart  failure;  tha  extent  of  any  left 
ventricular  d]rsfunction;  the  presence  of 
cardiac  hypertrophy  or  dilatation;  and 
the  need  for  continuous  medication.  We 
had  proposed  that  valvular  heart  disease 
(DC  7000)  be  evaluated  on  the  basis  of 
the  level  of  physical  activity  that 
produces  symptoms — 100  percent  if 
"any,"  60  percent  if  "ordii^ry."  and  30 
percent  if  "strenuous"  activity  produces 
symptoms.  We  have  revised  those 
criteria  to  assign  a  100-percent 
evaluation  if  a  workload  of  three  METs 
or  less  produces  dyspnea,  fatigue, 
angina,  dizziness,  or  syncope.  A 
workload  of  three  MFTs  represents  such 
activities  as  level  walking,  driving,  and 
very  light  calisthenics.  We  have  revised 
the  criteria  to  assign  a  60-percent 
evaluation  if  a  workload  of  greater  than 
three  METs  but  not  greater  than  five 
METs  results  in  cardiac  symptoms. 
Activities  that  fell  into  this  range 
include  walking  two  and  a  half  miles 
per  hour,  social  dancing,  light 
carpentry,  etc.  We  have  revised  the 
criteria  to  assign  a  30-percent  evaluation 
if  a  workload  of  greater  than  five  METs 
but  not  greater  than  seven  METs 
produces  symptoms.  Activities  that  fell 
into  this  range  include  slow  stair 
climbing,  gardening,  shoveling  light 
earth,  skating,  bicycling  at  a  speed  of 
nine  to  ten  miles  per  hour,  carpentry, 
and  svrimming  (Fox.  S.  M.  m. 
Naughton,  J.P.,  Haskell.  W.L.:  Physical 
activity  and  the  prevention  of  coronary 
heart  disease.  Ann.  Clin.  Aes..  3:404. 
1971  and  Goldman,  L.  et  al.: 
Comparative  reproducibility  and 
validity  of  systems  for  assessing 
cardiovascular  functional  class: 
Advantages  of  a  new  specific  activity 


Federal  Register  /  Vol.  62,  No.  238  /  Thursday.  December  11,  1997  /  Rules  and  Regulations    65211 


scale.  Circulation  64:1227,  1981).  METs 
are  measured  by  means  of  a  treadmill 
exercise  test,  which  is  the  most  widely 
used  test  for  diagnosing  coronary  artery 
disease  and  for  assessing  the  ability  of 
the  coronary  circulation  to  deliver 
oxygen  according  to  the  metabolic  needs 
of  the  myocardium  (Cecil.  175  and 
Harrison,  966). 

Administering  a  treadmill  exercise 
test  may  not  be  feasible  in  some 
instances,  however,  because  of  a 
medical  contraindication,  such  as 
unstable  angina  with  pain  at  rest, 
advanced  atrioventricular  block,  or 
uncontrolled  hypertension.  We  have, 
therefore,  provided  objective  alternative 
evaluation  criteria,  such  as  cardiac 
hypertrophy  or  dilatation,  decreased  left 
ventricular  ejection  fraction,  and 
congestive  heart  failure,  for  use  in  those 
cases.  We  have  also  indicated  that  when 
a  treadmill  test  cannot  be  done  for 
medical  reasons,  the  examiner's 
estimation  of  the  level  of  activity, 
expressed  in  METs  and  supported  by 
examples  of  specific  activities,  such  as 
slow  stair  climbing  or  shoveling  snow 
that  results  in  dyspnea,  fetigue.  angina, 
dizziness,  or  syncope,  is  acceptable. 
The  other  objective  criteria  that  we 
have  added  as  alternatives  to  the  METs- 
based  criteria  for  valvular  heart  disease 
are  a  left  ventricular  ejection  fraction  of 
less  than  30  percent  or  chronic 
congestive  heart  feilure  for  a  100- 
percent  evaluation;  a  left  ventricular 
ejection  fraction  of  30  to  50  percent,  or 
more  than  one  episode  of  acute 
congestive  heart  failure  in  the  past  year 
for  a  60-percent  evaluation;  evidence  of 
cardiac  hypertrophy  or  dilatation  on 
electrocardiogram,  echocardiogram,  or 
X-ray  for  a  30-percent  evaluation,  and  a 
requirement  for  continuous  medication 
for  a  10-percent  evaluation. 

Since  neurologic,  gastrointestinal,  and 
other  cardiovascular  disorders  may 
result  in  symptoms  similar  to  those  for 
valvular  heart  disease,  we  have  also 
added  a  requirement  that  valvular  heart 
disease  be  documented  by  finHinga  on 
physical  examination  and  by 
echocardiogram.  Doppler 
echocardiogram,  or  cardiac 
catheterization. 

Another  commenter  felt  that  the 
proposed  criteria  for  the  lOO-percent 
level  for  valvular  heart  disease  (DC 
7000),  arteriosclerotic  heart  disease  (EXZ 
7005),  and  ventricular  arrhythmias  (DC 
701 1>— that  "any"  physical  activity 
results  in  specified  cairdiac  symptoms — 
correlates  not  with  total  industrial 
impairment  but  with  being  housebound 
or  helpless.  Similarly,  the  conunenter 
objected  that  the  requirement  for  the  60- 
percent  level — that  "ordinary"  physical 


activity  results  in  symptoms — actually 
represents  total  impairment. 

The  proposed  criteria  for  the  100- 
percent  level  of  these  conditions  were 
meant  to  indicate  a  severe  level  of 
impairment,  but  the  language  was 
imprecise  and  perhaps  suggested  a 
degree  of  impairment  beyond  total 
impairment  Under  the  more  objective 
criteria  that  we  are  adopting  here,  a  100- 
percent  evaluation  requires  that  a 
workload  of  three  METs  or  less 
produces  dyspnea,  fetigue.  angina, 
dizziness,  or  syncope.  A  worldoad  of 
three  METs  includes  such  activities  as 
level  walking,  driving,  and  very  light 
calisthenics.  While  the  development  of 
cardiac  symptoms  at  this  level  of 
activities  indicates  total  impaiiment.  it 
does  not  suggest  that  the  patient  is 
either  housebound  or  helpless. 
Similarly,  under  the  more  objective 
criteria,  a  60-percent  evaluation  requires 
that  a  worldoad  of  greater  than  three 
METs  but  not  greater  than  five  METs 
produces  cardiac  symptoms.  Since 
activities  that  fell  into  this  range  include 
walking  two  and  a  half  miles  per  hour, 
social  dancing,  and  light  carpentry,  this 
range  does  not  represent  total 
impairment  In  our  judgment  by 
adopting  more  objective  criteria,  we 
have  eliminated  the  problem  that  the 
commenter  identified. 

The  prior  schedule  assigned  a  10- 
percent  evaluation  under  EKD  7000 
(rheumatic  heart  disease,  now 
designated  as  valvular  heart  disease), 
when  there  was  an  identifiable  valvular 
lesion,  with  little  dyspnea  and  no 
cardiomegaly.  We  proposed  to  delete 
the  10-percent  level  and  to  evaluate  the 
condition  as  zero  percent  disabling  if  it 
does  not  limit  physical  activity. 

Two  commenters  objected  to  the 
proposed  deletion  of  a  10-percent  level 
of  evaluation  for  valvular  heart  disease. 
One  suggested  a  10-percent  evaluation 
when  dietary  adjustments  and 
medication  are  necessary  to  control 
s)nmptoms  or  prevent  emboli;  the  other 
suggested  a  10-percent  evaluation  for 
asjnnptomatic  valvular  heart  disease  or 
arrhythmias  that  require  medication. 

Upon  further  consideration,  we  have 
added  a  10-percent  evaluation,  which 
will  be  assigned  when  symptoms 
develop  at  a  workload  of  greater  than  7 
METs  but  not  greater  than  10  METs. 
Activities  that  fall  into  this  range 
include  jogging,  playing  basketball, 
digging  ditches,  and  sawing  hardwood. 
When  symptoms  develop  only  during 
such  activities,  there  may  be  some 
impairment  of  earning  capacity,  but  it  is 
likely  to  be  slight  We  have  also 
established  an  alternative  criterion  for  a 
10-percent  evaluation — the  need  for 
continuous  medication— consistent  with 


the  10-percent  evaluations  assigned 
under  other  body  systems,  e.g., 
gynecological  and  endocrine  conditions, 
when  continuous  medication  is 
required.  We  have  also  deleted  the  zero- 
percent  level  of  evaluation  as  - 
unnecessary,  since  zero  percent  may  l>e 
assigned  under  any  diagnostic  code 
when  the  criteria  for  a  compensable 
evaluation  are  not  met  (38  CFR  4.31). 

DC  7000  was  titled  "rheimiatic  hrart 
disease"  in  the  previous  schedule.  We 
proposed  to  retitle  it  "valvular  heart 
disease."  and  to  specify  that  it  included 
rheumatic  heart  disease,  syphilitic  heart 
disease,  and  sequelae  involving  valvular 
heart  damage  from  endocarditis, 
pericarditis,  or  trauma.  Because  each  of 
the  conditions  listed  imder  DC  7000 
(except  trauma)  has  its  own  diagnostic 
code  and  criteria,  we  have  revised  the 
title  to  "valvular  heart  disease 
(including  rheumatic  heart  disease)" 
and  deleted  the  list  of  conditions.  The 
term  "valvular  heart  disease" 
encompasses  all  types  of  valvular 
disease  not  otherwise  specified, 
including  those  due  to  trauma. 
We  proposed  to  require  that 
endocarditis  (DC  7001),  pericarditis  (DC 
7002),  and  pericardial  adhesions  (DC 
7003)  be  rated  as  valvular  heart  disease. 
We  have  instead  repeated  the  evaluation 
criterfe  under  each  diagnostic  code  to 
which  they  apply.  We  have  also  deleted 
the  three-monUi  period  of      < 
convalescence  evaluation  that  would 
have  been  available  for  pericardial 
adhesions  if  evaluated  strictly  under  the 
criteria  for  valvular  heart  disease  (DC 
7000):  pericardial  adhesions  are  a 
chronic  condition  rather  than  an  acute 
infection,  and  a  convalescence 
evaluation  is,  therefore,  inappropriate. 

We  proposed  that  syphilitic  heart 
disease  (DC  7004)  be  evaluated  under 
the  criteria  for  either  valvular  heart 
disease  or  aortic  aneurysm  (DC  7110). 
We  have  now  provided  criteria  for  DC 
7004  that  are  based  on  the  same 
objective  measurements  of  the  level  of 
physical  activity  that  causes  symptoms. 
We  placed  a  note  following  this 
diagnostic  code  directing  ^t  syphilitic 
aortic  aneurysms  be  evaluated  under  DC 
7110  (aortic  aneurysm),  since  the 
criteria  under  EXD  7110  apply  to  aortic 
aneurysm  of  any  etiology.  Since 
syphilitic  heart  disease  has  no  phase  of 
active  infection,  being  the  late  result  of 
a  much  earlier  syphilitic  infection,  we 
have  omitted  the  criteria  based  on  active 
infection,  as  we  did  under  DC  7003. 

We  proposed  to  revise  the  length  of 
convalescence  evaluation  follo%ving  a 
myocardial  inferction  (DC  7005  or  7006) 
fit>m  six  months  to  three  months.  One 
commenter  objected  that  three  months 
represents  the  optimal,  rather  than  the 
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awra^,  recovery  period  following 
myooirdial  infuction. 

The  iaterval  betwean  an 
uncomplicated  myocardial  Infarction 
and  return  to  work  is  70-90  days 
(Bniunwald.  1300),  and  a  return  to  work 
evaluation  can  be  performed  within  five 
weeks  after  an  uncomplicated 
myocardial  infiuction  ("The  lleert** 
1115  Q.  WillU  Hurst.  M.D.  etal.  eds.. 
7th  ed.  1990)).  Complete  healing  of  the 
myocardium,  i.e..  replacement  of  the 
infiuctad  ana  by  acar  tissue,  takea  six  to 
eight  weeks,  and  most  patients  will  be 
able  to  return  to  work  by  12  weeks, 
many  much  earlier  ("Harrison's 
Principles  of  internal  Medicine"  956-57 
Qaan  D.  Wilson.  M.O.  at  at.  ada.,  12th 
ed.  1991)).  This  information  clearly 
astabtishes  that  moat  patients  with 
myocardial  inCarction  recover  within 
three  months,  and,  in  our  judgment,  that 
is  an  adequate  period  for  a 
convalescence  avahiation. 

Another  individual  said  that  three 
months  is  not  an  adequate  length  of 
convalescence  evaluation  following 
myocardial  infarction  because  it  takes 
six  months,  which  according  to  the 
commenter  is  the  normally  accepted 
recovery  time,  for  ancillary  cinnilation 
pettams  to  develop. 

The  development  of  collateral 
circulation  raweaaats  a  long-tan§B 
adaptation  to  Mcbanda  due  to  coronary 
Me  (Hucst,  944).  It  is. 
Bose  frievant  in  predicting 
'  an  infuction  will  occur  or  Iww 
I  it  might  be,  than  in  determining 
the  length  of  convalescence  after 
in&rction,  and  we  have  made  no  change 
beaad  on  this  comment. 

In  response  to  requests  far  more 
objective  criteria,  we  have  adopted 
criteria  lor  the  10-,  30-.  60-,  and  100- 
percent  levels  for  atsrioaclerotic  heart 
disease  using  Urn  mow  METs-based 
criteria  we  have  adopted  far  DC  7000 
(valvular  heart  diseeae).  We  have  alao 
adopted  similar  alternative  criteria 
based  either  oii  chronic  or  multiple 
episodes  of  congestive  heart  foilura,  left 
ventricular  dysfunction  writh  decreased 
ejection  fraction  percentagea.  or  cardiac 
hypertrophy  or  dilatation. 

The  prior  rating  schedule  tflgn^  30- 
percent  evaluations  under  DCs  7005 
(arteriosclerotic  heart  disease)  and  7(X)6 
(myocardium,  infarction  of,  due  to 
thrombosis  or  embolism)  "following 
tjrpical  coronary  occlusion  or 
thrombosis,"  or  "with  history  of 
substantiated  anginal  attack,  ordinary 
manual  labor  feasible,"  but  provided 
neither  a  10-percent  level  nor  specific 
criteria  for  a  zero-percent  evaluation. 
We  proposed  to  assign  a  30-percent 
evaluation  for  those  with  cardiac 
symptoms  appearing  after  strenuous 


physical  activity,  and  to  establish  a 
xero-peicent  level  for  those  with  no 
limitation  of  physical  activity. 

Two  commenters  objected  to  the 
proposed  changes.  One  suggested  we 
provide  a  20-percent  level  under  DC 
7005  for  some  limitation  of  activities 
and  a  30-percent  level  for  one  or  more 

rptoms.  One  felt  that  30  percent 
lid  be  the  minimum  under  DC  7005 
or  DC  7006  because  permanent 
disability  results. 

'  In  keeping  wdth  the  objective 
evaluation  criteria  we  are  adopting,  it  is 
fMalble  to  establish  additional  levels  of 
Impairment  baaed  on  an  objective 
measurement  of  the  workload  at  which 
symptoms  develop.  We  have  added  a 
10-percenI  evaluation  under  IX^'s  7005 
and  7006  for  those  who  have  cardiac 
symptoms  at  a  workload  greater  than  7 
METs  but  not  greater  than  10  METs, 
which  includes  such  activities  aa 
gardening  and  skating  The  10-percaot 
evaluation  may  also  bis  assigned  when 
continuous  medication  is  required, 
which  is  consistent  with  the  evaluation 
of  other  heart  conditions.  As  a  result,  if. 
(or  difbrent  conditions,  the  same 
workloed  elicits  symptoms,  the 
conditions  will  be  assigned  the  same 
evaluation.  A  30-percent  minimum 
evaluation  is  not  warranted. 
Arteriosclerotic  heart  diseeae  may  be 
mild  enough  that  it  imposes  little  or  no 
functional  impairment,  and.  in  our 
judgment,  the  most  equitable  way  to 
evaluate  the  condition  is  to  do  so 
objectively  according  to  the  physical 
workloed  that  causes  symptoms. 

We  proposed  that  arteriosclerotic 
heart  disease  (DC  7005)  and  myocardial 
infarction  (DC  7006)  be  evaluated  under 
the  same  criteria.  That  was  rsasonable 
under  the  subjective  evaluation  criteria 
that  were  propoaed.  but  there  are  some 
conditioo-speidflc  diffBrences  that  (he 
criteria  must  reflect.  We  have  provided 
for  a  three-month  convalescence 
evaluation  following  a  myocardial 
iidatction  (DC  7006),  a  condition  of 
sudden  onset.  Arteriosclerotic  heart 
disease  (DC  7005).  on  the  other  hand,  is 
a  chronic  condition  that  does  not 
warrant  a  convalescence  evaluation.  We 
have  added  a  requirement  to  DC  7005 
that  the  veteran  have  "documented" 
coronary  artery  disease.  Similarly,  we 
have  beaded  DC  7006  %vith  the 
statement  "with  history  of  myocardial 
infiuction,  documented  by  laboratory 
tests."  This  replaces  the  requirement 
that  the  myocardial  Infarction  be 
"typical"  in  order  to  assign  the 
convalescence  evaluation.  Since 
atypical  myocardial  inferctions  may  be 
just  aa  disabling  as  typical  ones,  we 
have  revised  the  criteria  for  a 
convalescence  rating  to  require  that  an 


induction  be  "documented"  rather  than 
"typical." 

We  have  deleted  the  instruction 
proposed  under  DC  7005  that 
cardiomyopathies  (DC  7020)  and 
hypertensive  heart  disease  (DC  7007)  are 
to  be  rated  as  arteriosclerotic  heart 
disease  because  we  have  provided  each 
of  these  conditions  with  criteria  imder 
its  own  diagnostic  code. 

We  proposed  that  h]rpertensive  heart 
disease  (DC  7007)  be  evaluated  under 
the  critoia  for  arteriosclerotic  heart 
disease,  i.e.,  percentage  evaluations 
based  on  the  level  of  activity  that  causes 
symptoms,  and  we  have  revised  the 
oiteria  using  the  same  objective 
evaluation  criteria  aa  for  arteriosclerotic 
heart  disease. 

We  have  made  minor  editorial 
changes  under  DC  7008  (hyperthyroid 
heart  disease). 

We  proposed  that  a  30-percent 
evaluation  imder  DC  7010 
(supraventricular  arrhythmias)  require 
paroxysmal  atrial  fibrillation  or  ouier 
supraventricular  tach3rcardia,  with 
severe  frequent  attacks  despite  therapy, 
and  that  the  10-parcent  evaluation 
requicB  permanent  atrial  fibrillation  or 
infrequent  or  mild  attacks  documented- 
by  electrocardiogram  (ECC)  or  Holier 
monitor. 

Two  commenters  pointed  out  that 
such  phrases  as  "severe,  frequent 
attacks"  are  indefinite,  and  one 
suggested  that  we  replace  theae  tanaa 
with  more  objective  ones. 

We  agree  and  have  revised  the  criteria 
to  require  more  than  four  episodes  a 
year  of  paroxysmal  atrial  fibrillation  or 
other  supraventricular  tachjrcardia  for 
the  30-percent  level,  and  permanent 
atrial  fibrillation  or  one  to  four  episodes 
a  yeer  of  paroxysmal  atrial  fibrillation  or 
other  supraventricular  tachycardia  for 
the  lO-percent  level.  Both  sets  of  criteria 
require  documentation  by  EGG  or  Holier 
monitor. 

We  proposed  to  evaluate  sustained 
ventricular  arrhythmias  (DC  7011) 
according  to  whether  "ordinary"  or 
"strenuous"  activity  results  in 
palpitations  or  symptoms  of  arrhythmia. 
A  commenter  objected  to  the 
subjectivity  of  the  proposed  criteria  for 
DC  7011. 

Based  on  this  comment,  we  have 
revised  the  criteria  using  the  same 
objective  measurements  that  we  are 
using  for  arterioaderotic  heart  disease. 
We  have,  however,  retained  specific 
provisions  for  a  total  evaluation  while 
an  Automatic  Implantable  Cardioverter- 
Defibrillator  (AICD)  is  in  place.  The  use 
of  AICDs  is  associated  with  the  potential 
for  serious  complications  such  as 
myocard&l  infarction,  stroke, 
cardiogenic  shock,  and  complications 
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associated  with  the  thoracotomy 
required  for  its  insertion  (Braunwald, 
750).  We  have  revised  the  language 
slightiy  to  make  it  clear  that  a  1(X)- 
percent  evaluation  will  be  assigned  for 
as  long  as  the  AICD  is  in  place.  We  have 
also  madri  other  nonsubstantive  changes 
in  the  langiiage  at  100  percent  for  the 
sake  of  clarity. 

The  previous  schedule  provided  a 
100-percent  evaluation  for  DC  7015, 
atrioventricular  block,  for  one  year 
following  implantation  of  a  pacemaker 
when  required  by  a  complete  heart 
block  with  attacks  of  syncope,  and  a  60- 
percent  evaluation  for  complete  heart 
block  with  Stokes- Adams  attacks  several 
times  a  year  despite  medication  or  a 
pacemaker.  We  proposed  to  eliminate 
the  100-percent  level  while  retaining 
essentially  the  same  criteria  for  the 
other  levels. 

One  commenter  stated  that  a  100- 
percent  evaluation  is  warranted  under 
DC  7015  when  there  is  a  complete  heart 
block  with  syncopal  attacks  despite 
therapy  or  a  pacemaker.  Another 
commenter  suggested  that  we  replace 
the  requirement  for  "several"  attacks  a 
year  for  the  60-percent  evaluation  under 
DC  7015  with  a  definite  number. 

Upon  further  review,  in  response  both 
to  these  comments  and  to  the  requests 
for  more  objective  criteria,  we  have 
revised  the  criteria  for  DC  7015  by 
providing  the  same  objective  evaluation 
criteria  we  have  used  for  ventricular 
arrhythmias  (E)C  7011)  and  many  other 
heart  conditions,  since  heart  block  may 
result  in  a  variety  of  cardiac  signs  and 
symptoms  and  a  wide  range  of 
disabilities.  This  change  restores  the 
100-percent  evaluation  level.  These 
criteria  replace  evaluation  criteria  based 
on  the  electrocardiographic  designation 
of  complete  or  incomplete  block. 
Because  both  complete  and  incomplete 
heart  blocks  can  differ  in  severity, 
basing  evaluations  on  the  degree  of 
heart  block  could  lead  to  di^rent 
evaluations  for  similar  symptoms.  In  our 
judgment,  the  revised  criteria  are  a 
better  measure  of  the  disabling  effects  of 
atrioventricular  block  than  whether  the 
block  is  complete  or  incomplete. 

The  only  difference  in  the  criteria  for 
atrioventricular  block  (DC  7015)  and 
ventricular  arrhythmias  (DC  7011)  is 
that  a  10-percent  evaluation  for  DC  7015 
will  be  assigned  when  either  a 
pacemaker,  a  common  method  of 
treatment  for  this  condition,  or 
continuous  medication  is  required.  We 
have  deleted  the  proposed  zero-percent 
evaluation,  since  under  the  provisions 
of  38  CFR  4.31a,  a  zero-percent 
evaluation  may  be  assigned  when  the 
findings  are  less  than  those  needed  for 
a  compensable  level.  We  have  also 


edited  the  note  requiring  that  certain 
unusual  cases  of  associated  arrhythmias 
are  to  be  submitted  to  the  Director  of  the 
Compensation  and  Pension  Service  for 
evaluation,  for  the  sake  of  clarity. 

The  previous  schedule  established  a 
minimum  30-percent  evaluation  for 
heart  valve  replacement  (DC  7016);  we 
proposed  a  30-percent  evaluation  when 
strenuous  activity  causes  specific 
cardiac  symptoms,  and  a  zero-percent 
evaluation  when  the  condition  imposes 
no  limitation  of  physical  activity.  One 
commenter  suggested  that  we  retain  the 
30-percent  minimiun  evaluation,  but 
gave  no  rationale  for  the  suggestion. 

The  level  of  residual  disaoUity 
following  valve  replacement  can  also  be 
objectively  determined  based  on  the 
level  of  activity  that  results  in 
symptonis  in  the  same  manner  as  for 
valvular  heart  disease.  We  have, 
therefore,  revised  the  criteria  to  assign  a 
30-percent  evaluation  when  a  workload 
of  greater  than  5  NfETs  but  not  greater 
than  7  METs  results  in  symptoms,  or 
when  there  is  evidence  of  cardiac 
hypertrophy  or  dilatation.  For  the  sake 
of  consistency  with  the  evaluation 
criteria  for  other  heart  conditions 
evaluated  based  on  the  level  of  physical 
activity  that  causes  symptoms,  we  have 
added  a  ten-percent  evaluation  when  a 
workload  of  greater  than  7  METs  but  not 
greater  than  10  METs  results  in 
symptoms.  In  our  judgment,  specific 
symptoms  warrant  the  same  evaluation 
whether  they  occur  before  or  after  valve 
replacement,  and  we  are  not  aware  of 
any  special  circumstances  following 
valve  replacement  that  would  justify  a 
30-percent  minimum  evaluation. 

We  have  edited  the  language  of  the 
note  regarding  the  assignment  of  100 
percent  following  admission  for  heart 
valve  replacement  to  assure  that  the 
provisions  of  §  3.105(e)  will  be  followed 
whether  the  reduction  torn  the  100- 
percent  evaluation  is  based  upon  the 
mandatory  examination  six  months 
following  discharge  or  following  a 
subsequent  examination. 

The  previous  schedule  called  for  a 
total  evaluation  for  one  year  following 
heart  valve  replacement  (DC  7016).  We 
proposed  a  total  evaluation  for  an 
indefinite  period,  with  a  mandatory  VA 
examination  six  months  after  the 
surgery,  with  any  change  in  evaluation 
based  on  that  or  any  subsequent 
examination  to  be  made  under  the 
provisions  of  38  CFR  3.105(e). 

One  commenter  objected  to  the 
proposed  change,  stating  that  heart 
valve  replacement  is  a  high  risk  surgiqal 
procedure,  and  many  patients  have 
post-operative  congestive  heart  failiue 
for  a  considerable  time.  Another 
commenter  said  that  the  proposed 


reduction  in  length  of  the  convalescence 

evaluation  is  arbitrary,  that  it  goes 
beyond  the  purpose  of  the  review,  and 
that  no  justification  has  been  provided. 

We  recognize  that  it  ordinarily  takes 
patients  longer  to  recover  from  valve 
replacement  than  from  acute  valvular 
infection,  endocarditis,  or  pericarditis 
and,  therefore,  proposed  an  indefinite 
period  of  total  evaluation.  We  believe 
that  six  months  following  discharge 
from  the  hospital  is  a  reasonable  time  at 
which  to  examine  a  patient  to  determine 
whether  the  condition  has  stabilized 
and  the  extent  of  residual  disability.  If 
the  results  of  that  or  any  subsequent 
examination  warrant  a  reduction  in 
evaluation,  the  reduction  wUl  be 
implemented  under  the  notice  and 
effective  date  provisions  of  38  CFR 
3.105(e),  which  require  a  60-day  notice 
before  VA  reduces  an  evaluation  and  an 
additional  60-day  notice  before  the 
reduced  evaluation  takes  eSiect  By 
requiring  an  examination,  the  revised 
procedure  will  assure  that  all  residuals 
are  documented;  it  also  ensures  that  the 
veteran  receive  timely  notice  of  any 
proposed  action  and  have  an 
opportunity  to  present  evidence 
showing  that  the  proposed  action 
should  not  be  taken.  In  oui  judgment, 
this  method  will  better  ensure  that 
actual  residual  disabilities  and 
recuperation  times  are  taken  into 
account  because  they  will  be 
documented  on  examination. 

We  proposed  to  change  the  length  of 
the  total  evaluation  following  coroiury 
artery  bypass  surgery  (DC  7017)  from 
one  year  to  three  months.  One 
commenter  objected,  stating  that 
unspecified  medical  textbooks  suggest 
resumption  of  sedentary  activity  over 
the  two-to  three-month  period  following 
surgery,  with  resumption  of  full  activity 
after  three  months.  Another  expressed 
his  belief  that  a  reduction  to  three 
months  is  unreasonably  restrictive  and 
does  not  reflect  the  average  impairment 
for  those  in  poor  health  or  those  who 
have  cardiomyopathies  or  pulmonary 
and  systemic  organ  congestion. 

An  article  in  me  Journal  of  the 
American  College  of  Cardiology  (1029 
vol.  14.  no.  4,  Oct.  1989}  entitled 
"Insurability  and  Employability  of  the 
Patient  with  Ischemic  Heart  Disease" 
states  that  return  to  work  evaluations 
are  appropriate  seven  weeks  after 
bypass  surgery.  Neither  this  article  nor 
the  unidentified  information  cited  by 
the  commenter  justifies  the  need  for  a 
convalescence  evaluation  longer  than 
three  months.  For  the  individual  who 
requires  a  longer  than  average  p>eriod  of 
convalescence,  a  total  evaluation  may  be 
assigned  for  a  longer  period  under  the 
provisions  of  §§  4.29  and  4.30  of  the 
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ntiiig  scheduJe.  We  have,  therefore, 
ntained  the  provuion  aMigning  a  total 
•valuation  for  three  months  following 
sunaiy  at  proposed. 

We  proposed  that  coronary  artery 
bjrpass  surgery  be  evaluated  using  the 
evaluation  criteria  for  arteriosclerotic 
heart  dlsaaaa,  which  was  not  a  change 
from  the  pnrrlooM  schedule.  One 
commenter  suggested  that  30  percent  be 
the  minimum  evaluation  following 
bypass  surgery,  analogous  to 
arteriolblerotic  heart  disease  (DC  7005). 

We  have  provided  objective  criteria 
for  evaluation  following  coronary 
bypass  surgery  that  are  the  same  as  the 
criteria  we  have  provided  for 
arteriosclerotic  heart  dlsnasn  (DC  7005). 
The  surgery  itself  does  not  nacaaaarily 
produce  a  30-percent  level  of 
impairment;  in  fact,  it  often  alleviates 
the  disability  from  arteriosclerotic  heart 
disease.  In  our  judgment,  an  evaluation 
based  on  the  workload  at  which 
symptoms  develop  is  a  reasonable  and 
consistent  way  to  assess  the  extent  of 
disability:  a  30-percent  evaluation  will 
be  assigned  if  symptoms  develop  at  the 
same  workload  that  warrants  a  30- 
percent  evaluation  for  other  cardiac 
conditions. 

One  commenter  suggested  that  we 
add  a  convalescence  evaluation 
following  balloon  angioplasty  for 
coronary  artery  disease. 

Most  patients  who  undergo  balloon 
angioplasty  are  discharged  from  the 
hospital  24  hours  or  less  after  siugery. 
and  many  can  return  to  work  in  a  week 
or  less  after  a  successful  and 
uncomplicated  angioplasty  (Hurst,  2145 
and  Braunwald,  1367).  In  our  judgment, 
a  total  evaluation  for  a  specified  period 
to  allow  for  convalescence  is,  therefore, 
not  warranted. 

We  proposed  changing  the  duration  of 
the  total  evaluation  following 
implantation  of  a  cardiac  pacemaker 
(currently  Note  (2)  under  DC  7015. 
proposed  as  DC  7018)  from  one  year  to 
two  months.  One  commenter  said  that 
the  total  evaluation  should  continue  for 
one  year:  another  said  that  pacemakers 
require  close  monitoring  postoperatively 
and  that  patients  should  not  concern 
themselves  with  a  return  to  activity 
sooner  than  medically  advisable. 

Pacemaker  implantation  is  not  major 
surgery,  nor  is  it  associated  with 
debilitating  or  long-term  residuals. 
Those  who  undergo  a  cardiac 
pacemaker  implantation  are  usually 
discharged  from  the  hospital  the 
following  day  and  are  seen  in  follow-up 
two  weeks  after  surgery  to  check  the 
wound  and  to  test  the  pacing  system 
(Hurst.  2103-4).  They  are  subsequently 
evaluated  two  months  after 
implantation,  and  virtually  all  patients 


will  have  definitive  pacemaker 
programming  for  long-term  function  at 
that  time  (Braunwald,  747).  Thereafter, 
then  is  periodic  monitoring,  often 
conducted  by  telephone.  In  our 
judgment,  a  two-month  convalescence 
evaluation  is  adequate  for  a  normal 
recovery  from  pacemaker  implantation. 

One  commenter  suggested  thuBt  we 
add  a  100- percent  evaluation  under  IXI 
7018.  implantable  cardiac  pacemakers, 
for  those  patients  who  require  frequent 
follow-up  and  adjustment  after 
pacemaker  implant. 

DC  7018  allows  evaluation  of  a 
patient's  condition  following 
implantation  of  a  pacemaker  under 
supraventricular  arrhythmias  (DC  7010). 
ventricular  arrhythmias  (DC  7011),  or 
atrioventricular  block  (DC  7015),  if 
appropriate.  A  100- percent  evaluation 
may,  therefore,  be  assigned  based  either 
on  symptoms  or  on  the  number  of 
episodes  of  arrhythmia,  depending  on 
the  diagnostic  code  used.  These  criteria 
are  a  better  indicator  of  residual 
disability  than  the  frequency  of 
adjustments  or  follow-up,  and  we  have 
made  no  change  based  on  *hi« 
suggestion. 

Another  commenter  felt  that  30 
percent  should  be  the  minimum 
evaluation  for  DC  7018  after  a 
pacemaker  has  been  implanted. 
A  pacemaker  requires  regular 
checkups  and  monitoring,  often  by 
telephone,  but  the  patient  may,  in  bet, 
be  asymptomatic.  An  evaluation  of  10 
percent  rather  than  30  percent  is  more 
appropriate  for  such  cases,  and  we  have 
added  a  minimum  evaluation  of  10 
percent  to  the  criteria  under  E)C  7018. 
This  is  comparable  to  the  assignment  of 
10  percent  for  other  cardiac  conditions 
when  continuous  medication  is 
required. 

One  commenter  suggested  that  we 
add  a  caveat  under  pacemaker 
implantation  (DC  7018)  that 
reimplantation  or  replacement  of  a 
pacemaker  does  not  warrant  a  100- 
percent  evaluation. 

The  total  evaluation  for  two  months 
following  implantation  of  a  pacemaker 
is  to  provide  a  period  of  recuperation 
from  the  surgery  and  any  possible  side- 
eflects,  as  well  as  to  provide  a  period  to 
adjust  the  device  itself  and  test  the 
response  of  the  individual's  heart.  These 
considerations  apply  as  well  to  the 
replacement  of  a  pacemaker,  and,  in  our 
judgment,  limiting  convalescence 
evaluations  to  the  initial  implantation 
only  is  not  warranted. 

We  proposed  to  add  a  new  diagnostic 
code  (DC  7019)  for  cardiac 
transplantation  allowing  a  total 
evaluation  for  an  indefinite  period 
following  the  traiuplant,  with  a 


mandatory  VA  examination  to  be 
conducted  one  year  later.  In  the  past, 
with  no  provision  for  cardiac 
transplantation  in  the  rating  schadula,  a 
fixed  period  of  convalescence 
evaluation  for  two  years  was  assigned, 
analogous  to  what  the  rating  schedule 
provided  following  renal  transplant 
prior  to  the  revisions  to  the 
genitourinary  portion  of  the  rating 
schedule  published  January  18, 1904. 
One  commenter  stated  that  the  total 
evaluation  following  cardiac 
transplantation  (DC  7019)  should 
continue  for  two  yean  because  the  risk 
of  rejection  and  survival  data  show  that 
this  is  dangerous  surgery. 

Because  more  than  85  percent  of  one- 
year  survivors  of  a  cardiac  transplant 
nave  been  rehabilitated  and  return  to 
work  or  to  school  by  the  end  of  one  year 
after  transplant  (Hurst,  2253-54),  in  our 
judgment,  one  year  following  hospital 
discharge  is  a  reasonable  time  to 
conduct  an  examination  in  order  to 
assess  residual  disability.  As  with  other 
indefinite  periods  of  convalescence 
evaluation,  any  change  in  evaluation 
based  on  the  results  of  the  examination 
will  be  implemented  under  the  notice 
and  effective  date  provisions  of 
$  3.105(e),  which  require  VA  to  notify 
the  claimant  of  any  proposed  reduction, 
once  the  examination  has  been  carried 
out  and  reviewed,  and  allows  60  days 
for  the  claimant  to  provide  additional 
evidence  to  show  that  a  reduction 
should  not  be  carried  out 

We  proposed  to  evaluate  cardiac 
transplantation  (DC  7019)  under  the 
same  criteria  as  arteriosclerotic  heart 
disease  (DC  7005),  i.e.,  according  to  the 
level  of  activity  that  causes  symptoms; 
we  have,  therefore,  revised  the  criteria 
using  the  same  objective  measurements 
that  we  have  adopted  for  evaluating 
arteriosclerotic  heart  disease.  We 
proposed  a  minimum  30-percent 
evaluation  following  cardiac 
transplantation  as  long  as  the  veteran  is 
on  immunosuppressive  medication. 
Because  almost  every  patient  will 
permanently  require 
immunosuppressive  therapy  following 
cardiac  transplantation,  we  have  simply 
made  30  percent  the  minimum 
evaluation  and  deleted  the  requirement 
that  the  veteran  be  taking 
immunosuppressive  medication.  This  is 
consistent  with  the  minimum 
evaluation  for  kidney  transplant  (DC 
7531),  which  was  published  in  the 
Federal  Register  of  January  18, 1994  (59 
PR  2523). 

We  also  proposed  to  evaluate 
cardiomyopathy  (DC  7020)  under  the 
same  criteria  as  arteriosclerotic  heart 
disease  (DC  7005),  i.e..  according  to  the 
level  of  activity  that  causes  symptoms; 
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we  have,  therefore,  revised  the  criteria 
using  the  same  objective  measurements 
that  we  have  adopted  for  evaluating 
arteriosclerotic  heart  disease. 

The  previous  schedule  had  a 
diagnostic  code,  EX]  7100,  for 
generalized  arteriosclerosis,  which  we 
proposed  to  delete.  One  commenter 
objected,  stating  that  this  condition, 
which  is  often  present  in  geriatric  cases, 
produces  total  industrial  incapacity 
with  involutional  changes  such  as 
cerebral  ischemia  with  reduced 
mentation,  bone  and  muscle  atrophy, 
etc. 

The  effects  of  generalized 
arteriosclerosis  are  so  widespread  that, 
in  our  judgment,  a  single  diagnostic 
code  is  neither  appropriate  nor 
necessary.  Many  diagnostic  codes,  such 
as  DC  7005,  arteriosclerotic  heart 
disease,  DC  7114,  arteriosclerosis 
obliterans,  and  DC  9305,  multi-infarct 
dementia  associated  with  cerebral 
arteriosclerosis,  represent  potential 
effects  of  arteriosclerosis  on  end  organs, 
and  evaluating  each  disability  resulting 
from  generalized  arteriosclerosis  under 
an  appropriate  code  will  result  in  more 
accurate  assessments  of  the  actual 
disabilities  caused  by  the  condition.  We 
have,  therefore,  made  no  change  based 
on  this  comment. 

Two  commentere  requested  that  we 
define  the  term  hypertension  (DC  7101). 

In  response  to  this  comment,  we  have 
revised  Note  (1)  under  DC  7101  to  state 
that,  for  purposes  of  this  section, 
hjrpertension  means  that  the  diastolic 
blood  pressure  is  predominantly  90mm. 
or  greater,  and  that  isolated  systolic 
hypertension  means  that  the  systolic 
blood  pressure  is  predominantly 
160mm.  or  greater  with  a  diastolic  blood 
pressure  of  less  than  90mm.  (Cecil,  253, 
based  on  the  1988  report  of  the  Joint 
National  Committee  on  Detection, 
Evaluation,  and  Treatment  of  High 
Blood  Pressure). 

Since  both  essential  hypertension  and 
secondary  types  of  hypertension,  such 
as  isolated  systolic  hypertension  due  to. 
arteriosclerosis,  may  be  evaluated  under 
this  diagnostic  code,  we  have  revised 
the  title  of  DC  7101  from  Hypertensive 
vascular  disease  (essential  arterial 
hypertension)  to  Hypertensive  vascular 
disease  (hypertension  and  isolated 
systolic  hypertension). 

In  the  previous  schedule.  Note  (1) 
under  DC  7101  (hypertensive  vascular 
disease)  stated  that  the  40-  and  60- 
percent  evaluations  required^  careful 
attention  to  diagnosis  and  repeated 
blood  pressure  readings.  We  proposed 
to  revise  the  note  to  state  that  careful 
and  repeated  measiuements  of  blood 
pressure  readings  are  required  prior  to 


the  assignment  of  any  compensable 
evaluation. 

Two  commenters  requested  that  we 
clarify  the  meaning  of  the  note. 
Standard  medical  texts  recommend 
multiple  blood  pressure  readings  for  the 
diagnosis  of  hypertension,  although  the 
number  of  measiuements  recommended 
varies,  with  "at  least  three  sets  over  at 
least  a  three-month  interval" 
(Braunwald,  818)  and  "at  least  two 
measurements  on  two  separate 
examinations"  (Harrison,  1001)  among 
the  specific  recommendations.  We  have 
revised  the  note  to  require  that 
hypertension  be  confirmed  by  readings 
taken  two  or  more  times  on  each  of  at 
least  three  diffisrent  days.  This  will 
assure  that  the  existence  of 
hypertension  is  not  conceded  based 
solely  on  readings  taken  on  a  single, 
perhaps  unrepresentative,  day. 

In  a  note  under  DC  7101 
(hypertensive  vascular  disease),  the 
previous  schedule  established  a 
minimum  evaluation  of  ten  percent 
when  medication  is  necessary  to  control 
hypertension  with  a  history  of  diastolic 
blood  pressure  predominantly  100  or 
more.  We  proposed  to  keep  this  note. 

One  commenter  asked  if  10  percent 
should  be  assigned  whenever 
continuous  medication  is  required  for 
any  disorder;  another  asked  if  the 
assignment  of  10  percent  for 
hypertension  shpuld  depend  on  the 
amount  of  medication  required. 

In  our  judgment,  it  would  not  be 
appropriate  to  assign  a  ten-percent 
evaluation  for  every  condition  which 
requires  continuous  treatment  by 
medication.  Whether  a  ten-percent 
evaluation  is  warranted  when 
continuous  medication  is  required  is 
based  on  a  case-by-case  assessment  of 
each  condition  and  the  usual  effects  of 
treatment  As  to  the  second  comment, 
the  evaluation  for  hypertension  is  based 
not  on  the  amount  of  medication 
required  to  control  it,  but  on  the  level 
of  control  that  can  be  achieved.  While 
there  may  be  more  side  effiects  with 
higher  levels  of  medication  or  with 
combined  antihypertensive 
medications,  the  disabling  side  effects  of 
medication  may  be  separately  evaluated 
under  the  provisions  of  38  CFR  3.310(a). 

Since  the  provision  concerning  the 
assignment  of  a  minimum  ten-percent 
evaluation  when  there  is  a  history  of 
diastolic  pressure  predominantly  100  or 
more  and  continuous  medication  is 
required  represents  part  of  the 
evaluation  criteria,  we  have  included  it 
in  the  criteria  for  a  ten-percent 
evaluation,  rather  than  in  a  separate 
note,  as  proposed. 

The  previous  schedule  called  for  a 
100-percent  evaluation  for  aortic 


aneurysm  (DC  7110)  when  there  are 
markedly  disabling  symptoms  and  for 
one  year  following  surgical  correction. 
Because  of  a  typographical  error, 
omission  of  a  semicolon,  the  proposed 
criteria  as  published  implied  that  a  total 
evaluation  would  be  assigned  following 
surgery  only  if  the  aneurysm  had  been 
5  cm.  or  more  in  diameter.  One 
commenter  pointed  out  this  error.  We 
had  intended  to  propose  that  veterans 
be  evaluated  as  totally  disabled  imder 
either  of  two  circumstances:  (1)  If  the 
aneurysm  is  5  cm.  or  greater  in 
diameter,  or  (2)  for  six  months  following 
resection  of  an  aneurysm  of  any  size. 
We  have  corrected  the  error  in  the  final 
rule. 

In  addition,  to  assure  internal 
consistency,  we  have  revised  the  criteria 
to  allow  a  100-percent  evaluation  under 
DC  7110  in  an  additional  situation: 
when  an  aortic  aneurysm  is 
symptomatic.  Under  DC  7111,  aneurysm 
of  any  large  artery  is  evaluated  at  100 
percent  if  it  is  symptomatic.  Since  the 
aorta  is  the  largest  artery  in  the  body,  it 
would  be  inconsistent  and  inequiteble 
not  to  allow  the  same  evaluation  that 
the  schedule  provides  for  symptomatic 
aneurysms  of  other  laree  arteries. 

The  previous  schediue  assigned  a 
minimum  20-percent  evaluation 
following  surgical  correction  of  aortic 
aneurysm  (DC  7110).  We  proposed  to 
evaluate  residuals  following  surgical 
correction  on  actual  residual  disability, 
according  to  the  organ  system  affected, 
in  lieu  of  assigning  a  minimum 
evaluation.  A  commenter  recommended 
that  we  retain  the  20-percent  Tninimnm 
evaluation  following  surgery, 
contending  that  after  such  surgery 
individuals  lead  a  tenuous  and 
extremely  sedentary  existence,  often 
requiring  revision  of  the  graft. 

There  is  a  wide  range  of  possible 
complications  and  residual  disability 
following  surgical  correction  of  an  aortic 
aneurysm,  depending  on  such  factors  as 
the  location  of  the  aneurysm,  its  type 
(dissecting  or  not),  etc.  Because  some 
would  warrant  a  higher,  and  some  a 
lower,  evaluation  than  20  percent,  in 
our  judgment  it  is  preferable  to  evaluate 
the  actual  residuals  rather  than  provide 
a  minimum  evaluation,  and  we  have 
made  no  change  based  on  this  comment. 

We  proposed  to  eliminate  the  fixed 
one-year  period  of  convalescence 
evaluation  following  surgical  correction 
of  an  aortic  aneurysm  (DC  7110)  in  favor 
of  a  100-percent  evaluation  for  an 
indefinite  period  from  the  date  of 
admission  for  surgical  correction,  with  a 
mandatory  VA  examination  six  months 
following  dischaige,  and  with  any 
change  in  evaluation  subject  to  the 
notice  and  effective  date  provisions  of 
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§  3.105(e).  One  commenter  urged  that 
W9  retain  the  ooe-year  convalescence 
evaluation,  but  gave  no  specific  reasons. 
We  also  proposed  an  indefinite  total 
evaluation  following  repair  of  an 
aneurysm  of  a  large  artery  (E)C  7111) 
although  the  previous  schedule  had 
provided  no  post-surgical  total 
evaluation.  One  commenter  suggested 
that  a  one-year  period  of  convalescence 
evaluation  would  be  appropriate 
following  repair  of  an  aneurysm  of  a 
large  artery  because,  as  after  aortic 
aneurysm  repair,  these  patients  lead  a 
tenuous  and  sedentary  existence  after 
surgery. 

Tne  period  of  total  evaluation 
following  surgery  under  DCs  71 10  and 
7111  will  continue  indefinitely  under 
the  revised  schedule,  and  an 
examination  six  months  following  the 
date  of  admission  for  surgical  correction 
will  determine  whether  a  change  in 
evaluation  is  warranted,  based  on  actual 
residuals  documented  at  that  time. 
Since  any  change  will  be  implemented 
under  the  notice  and  effective  date 
provisions  of  §  3.105  (e).  the  veteran 
will  have  the  opportunity  to  present 
medical  evidence  if  he  or  she  disagrees 
with  the  proposed  change  in  evaluation. 
These  provisions  assure  an  evaluation 
that  reflects  the  actual  disability  as 
dociunented  by  medical  examination, 
and  we  have  made  no  change  based  on 
these  comments. 

The  previous  schedule  assigned  a  10- 
percent  evaluation  for  aneurysm  of  any 
small  artery  (DC  7112):  we  proposed 
that  such  an  aneurysm  be  assi^ed  a 
lero-percent  evaluation.  One 
commenter  stated  that  the  proposed 
change  is  based  on  empiriosl,  as 
opposed  to  statistical,  evidence  and  that 
evaluations  that  have  stood  the  test  of 
time  should  not  be  routinely  reduced  or 
discontinued. 

Small  artery  aneurysms  may  produce 
symptoms  such  as  headaches  or  visual 
abnormalities  due  to  local  pressure 
effects,  and  an  aneurysm  that  ruptiires 
may  result  in  a  wide  variety  of 
sjrmptoms.  However,  small  artery 
aneurysms  that  are  asymptomatic  are 
found  in  about  five  percent  of  the 
population  (Cecil,  2165).  Because  of  the 
wide  range  of  possible  disabling  effects, 
it  is  appropriate  to  rate  each  one  on  the 
actual  findings  rather  than  provide  a  10- 
percent  evaluation  in  all  cases.  In  our 
judgment,  an  asymptomatic  aneurysm  of 
a  small  artery  has  no  disabling  effects 
and  doea  not  warrant  a  compensable 
evaluation. 

Another  commenter  asked  where  and 
bow  to  rate  cerebral  aneurysms. 
Aneurysms  of  cerebral  arteries  are 
evaluated  under  DC  7112.  as  are  all 
other  aneurysms  of  small  arteries.  We 


have  made  no  change  in  response  to  this 
comment. 

The  previous  schedule  specified  a 
minimum  evaluation  of  60  percent  for 
traumatic  arteriovenous  aneurysm  (E)C 
7113)  when  there  is  cardiac 
involvement,  and  we  proposed  no 
change.  One  commenter.  noting  that 
designating  a  minimum  evaluation 
implied  that  a  higher  one  could  be 
assigned,  asked  what  findings  would 
warrant  an  evaluation  higher  than  60 
percent,  since  60  percent  was  also  the 
bluest  evaluation  under  DC  7113. 

The  most  serious  potential 
consequence  of  arteriovenous  aneurysm 
is  congestive  heart  ^lure  due  to  high 
output,  which  would  warrant  a  100- 
percent  evaluation.  We  have,  therefore, 
added  a  100-percent  evaluation,  to  be 
aaaignad  if  there  is  high  ou^ut  heert 
fiiUure. 

In  response  to  the  request  for  more 
objective  criteria,  we  have  revised  the 
criteria  for  a  60-percent  evaluation 
under  DC  7113  to  require  an  enlarged 
heart,  wide  pulse  pressure,  and 
tachycardia  rather  than  the  ambiguous 
term  "cardiac  involvement"  that  we  had 

f>roposed.  We  have  revised  the  criteria 
or  the  50-percent  level  for  lower 
extremity  involvement  or  the  40-percent 
level  for  upper  extremity  involvement, 
which  were  proposed  as  "without 
cardiac  involvement  with  marked 
vascuJar  symptoms,"  to  require  edema, 
stasis  dermatitis,  and  either  ulceration 
or  cellulitis.  We  have  revised  the  criteria 
for  the  30-percent  level  for  lower 
extremity  involvement  or  the  20-percent 
level  for  upper  extremity  involvement, 
which  were  proposed  as  "with  definite 
vascular  s3rmptoms,"  to  require  edema 
or  stasis  dermatitis.  These  are  not 
substantive  changes,  but  more  specific 
designations  of  the  cardiac  and  vascular 
signs  that  warrant  these  evaluations.  We 
have  also  revised  the  title  of  DC  7113 
from  "arteriovenous  aneurysm, 
traumatic"  to  "arteriovenous  fistida. 
traumatic,"  the  currenUy  accepted  term 
for  the  condition,  which  is  a  direct 
communication  between  an  artery  and  a 
vein. 

One  commenter  requested  that  we 
add  a  paragraph  under  ^eriosclerosis 
obliterans  (DC  7114)  addressing  the 
evaluation  of  aorto-fsmoral  bypass 
grafts. 

To  assure  consistent  evaluations  of 
the  residuals  of  aortic  and  large  arterial 
bypass  surgery,  we  have  added  a  note 
under  DC  7114  stating  that  the  residuals 
of  aortic  and  large  arterial  bypass 
surgery  or  arterial  grafts  are  to  be  rated 
under  that  code.  Since  the  most 
common  residuals  of  bypass  surgery  are 
signs  and  symptoms  of  arterial 
insufficiency,  it  is  appropriate  to 


evaluate  them  under  the  criteria  for 
arteriosclerosis  obliterans. 

Two  commenters  suggested  we 
provide  a  specific  period  of 
convalescence  evaluation  following 
bypass  surgery  for  aortoiiiac  and 
femoral-popliteal  artery  disease. 

T^  evaluation  criteria  for  serious 
cooiqpiicaUons  that  might  result  from 
b)rpass  surgery  and,  therefore,  be 
service-coimected  under  the  provisions 
of  38  CFR  3.310(a).  such  as  myocardial 
infarction,  have  their  own  periods  of 
convalescence  evaluation.  For  the 
milder  complications,  or  the 
imcomplicated  cases,  the  standard 
periods  of  convalescence  evaluation 
authorized  under  §  4.30  of  this  part  are 
adequate,  and  we  have  made  no  change 
based  on  these  comments. 

The  criterion  for  the  40-percent 
evaluation  for  arteriosclerosis  obliterans 
(E)C  7114)  in  the  previous  schedule  was 
"well-established  cases  %irith 
intermittent  claudication  or  recurrent 
episodes  of  superficial  phlebitis;"  we 
proposed  to  revise  this  criterion  to 
"vrell-established  cases  of  intermittent 
claudication  with  associated  physical 
findings  (hair  loss,  skin  changes)."  We 
proposed  for  the  100- percent  level: 
"severe,  with  marked  physical  signs 
producing  total  incapacity";  for  the  60- 
percent  level:  "claudication  on  minimal 
walking  (less  than  three  miles  per  hour 
on  a  level  grade)  with  peraistent 
coldness  of  the  extremity";  and  for  the 
20-percent  level:  "minimal  circulatory 
impairment,  with  paresthesias, 
temperature  changes  and  occasional 
claudication"  One  commenter  noted 
that  the  phrase  "well-established  qases" 
is  one  of  the  vague,  indefinite,  and 
arbitrary  elements  in  the  schedule. 

In  response  to  both  that  comment  and 
the  requests  for  more  objective  criteria. 
we  have  revised  the  criteria  under  this 
diagnostic  code:  To  specify  at  each 
evaluation  level  the  distance  that  can  be 
covered  before  claudication  occun;  and 
to  base  evaluations  on  objective 
physical  findings,  such  rnt  peripheral 
pulses,  trophic  changes,  peraistent 
coldness,  and  deep  ischemic  ulcen.  We 
have  also  added  an  objective  alternative 
criterion,  the  ankle/brachial  index,  at 
each  level,  and  a  note  explaining  that 
this  index  is  obtained  by  dividing  die 
systolic  blood  pressure  at  the  ankle  by 
the  systolic  blood  pressure  in  the  arm. 
The  ratio  is  normally  one  or  greater;  but 
because  arterial  occlusive  disease       ' 
obstructs  the  blood  flow  in  the  legs,  the 
ratio  in  patients  with  that  condition  is 
less  than  one.  A  ratio  of  less  than  0.5  is 
consistent  with  severe  ischemia 
(Harrison.  1019).  The  anlde/brachial 
index  thus  allows  a  noninvasive 
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objective  assessment  of  the  severity  of 
peripheral  vascular  disease. 

We  proposed  to  evaluate  Raynaud's 
syndrome  (DC  7117)  as  100-percent,  60- 
percent,  40-percent,  or  20-percent 
disabling,  using  measures  such  as 
"marked"  cinndatory  changes, 
"multiple"  ulcerated  areas,  "frequent" 
vasomotor  disturbances,  and 
"occasional"  attacks  of  blanching  or 
flushing.  One  commenter  suggested  that 
we  replace  subjective  terms  with  more 
objective  requirements. 

Simply  replacing  the  indefinite  words 
would  not  result  in  truly  objective 
criteria.  We  have,  therefore,  defined 
"characteristic  attacks"  of  Raynaud's 
disease  for  VA  purposes  as  consisting  of 
sequential  color  changes  of  the  digits 
lasting  minutes  to  hours,  sometimes 
with  pain  and  paresthesias,  and 
precipitated  by  exposure  to  cold  or  by 
emotional  upsets.  We  have  revised  the 
evaluation  criteria  based  on  the 
frequency  of  characteristic  attacks,  the 
number  of  digital  ulcers,  and  whether 
autoamputation  in  one  or  more  digits 
has  occurred.  While  we  proposed  no 
change  in  the  former  20-percent  level, 
which  required  "occasional  attacks  of 
blanching  or  flushing."  uiKler  the  more 
objective  criteria  we  have  provided  both 
a  20-  and  a  10-percent  level,  with  20- 
percent  requiring  characteristic  attaclcs 
ibiu'  to  six  times  a  week,  and  10-percent 
requiring  characteristic  attacks  one  to 
three  times  a  week.  This  will  ensure 
more  coxuistent  evaluations  in  milder 
cases  of  Raynaud's,  where,  in  the  former 
schedule,  the  assignment  of  zero  percent 
or  20  percent  depended  on  an 
individual  rater  s  interpretation  of 
"occasional." 

One  commenter  suggested  that  we 
include  neurologic  symptoms  associated 
with  exposure  to  low  or  subfreezing 
temperatures  under  the  evaluation 
criteria  for  DC  7117. 

In  response  to  this  comment,  we  have 
included  pain  and  paresthesias,  which 
are  neurologic  symptoms,  among  the 
possible  manifiastations  of  the 
characteristic  attacks  of  Raynaud's 
syndrome. 

We  proposed  to  assign  40-percent.  20- 
percent,  and  zero-percent  evaluations 
for  angioneurotic  edema  (DC  7118). 
based  generally  on  the  frequency, 
severity,  and  duration  of  attacks.  One 
commenter  recommended  that  we  add  a 
10-percent  evaluation;  another 
recommended  that  we  replace  language 
such  as  "frequent"  and  "infrequent" 
with  more  definite  terms. 

Angioneurotic  edema  is  a  condition 
that  is  ordinarily  self-limited,  with 
attacks  subsidiiig  in  one  to  seven  days 
(Merck.  333).  but  at  times  palliative 
treatment  is  used.  There  are  also 


unusual  types  that  are  more  persistent 
and  resistant  to  therapy.  We  have 
established  more  objective  criteria  based 
on  the  typical  duration  of  attacks,  their 
frequency,  and  on  whether  there  is 
laryngeal  involvement  We  have  added 
a  10-pQ|cent  evaluation,  to  be  assigned 
if  attacks  without  laryngeal  involvement 
occur  two  to  four  times  a  year.  These 
criteria  will  foster  more  consistent 
evaluations  for  angioneurotic  edema, 
since  different  raters  will  not  be 
required  to  interpret  subjective  terms 
such  as  "mild,"  "moderate,"  "frequent," 
and  "infrequent" 

One  commenter  suggested  that  when 
angioneurotic  edema  affects  the  larynx 
even  briefly,  a  10-percent  evaluation  is 
warranted. 

In  our  judgment,  angioneurotic  edema 
affecting  the  larynx  does  warrant 
separate  consideration  in  the  evaluation 
criteria  because  laryngeal  edema 
commonly  causes  respiratory  distress 
due  to  airway  obstruction  and  requires 
emergency  treatment.  This  situation  is 
serious  enough  that  if  it  occurs  once  or 
twice  a  year,  it  warrants  a  20-percent 
evaluation;  if  it  occun  more  than  twice 
a  year,  it  warrants  a  40-percent 
evaluation. 

A  second  conunenter  objected  that  the 
proposed  changes  to  DC  7118  were 
based  on  empirical,  as  opposed  to 
statistical,  information. 

As  noted  under  the  response  to 
comments  about  DC  7122,  38  U.S.C. 
1155  gives  the  Secretazy  the  authority  to 
revise  the  rating  schedule  periodically 
in  accordance  with  experience.  The 
revisions  of  these  criteria  are  based  on 
the  usual  effects  of  the  disease,  which 
is  consistent  with  the  basis  of  revisions 
throughout  the  current  comprehensive 
revision  of  the  rating  schedule.  They  are 
medically,  rather  than  statistically, 
based,  and  no  statistical  studies  were 
done  in  conjunction  with  the  revision. 
Under  the  previous  schedule,  there 
were  a  variety  of  methods  used  to 
evaluate  vascidar  diseases  affecting  the 
extremities,  particularly  when  more 
than  one  extremity  was  affected.  For 
example,  the  criteria  for 
thrombophlebitis  (DC  7121)  applied  to  a 
single  extremity,  and  if  other  extremities 
were  affected,  they  were  separately 
evaluated.  For  varicose  veins  (DC  7120). 
the  criteria  for  a  10-percent  evaluation 
applied  to  either  unilateral  or  bilateral 
involvement;  but  at  other  evaluation 
levels,  different  percentages  were 
assigned  for  unilateral  and  bilateral 
involvement,  with  no  direction  for 
evaluation  if  one  extremity  were  more 
severely  affected  than  the  other.  The 
criteria  for  intermittent  claudication  (DC 
7116)  applied  to  a  single  extremity; 
determining  the  evaluation  for  multiple 


extremities  required  applicaticua  of  a 
complex  set  of  rules  (contained  in  a  note 
following  DC  7117)  that  sometimes 
produced  an  evaluation  for  involvement 
of  multiple  extremities  no  higher  than 
that  for  involvement  of  a  sin^ 
extremity.  We  proposed  no  substantive 
change  in  either  the  methods  of 
evaluating  these  conditions  or  in  the 
percentage  levels. 

One  commenter  questioned  why  the 
percentage  evaluations  and  the  method 
of  determining  the  evaluation  when 
more  than  one  extremity  is  affected 
difCer  for  arterial  and  venous  diseases. 
He  suggested  that  We  use  20-,  40.-and 
60-p)ercent  levels  for  both  peripheral 
arterial  diseases  (DCs  7114  through 
7117),  and  venous  diseases  (DCs  7120 
and  7121)  instead  of  the  variety  of  levels 
proposed,  and  that  we  adopt  a  uniform 
and  simple  method  of  determining 
evaluations  when  more  than  one 
extremity  is  involved,  such  as  adding 
ten  percent  for  each  additional 
extremity  involved. 

We  proposed  evaluations  levels  of  20. 
40.  60.  and  100  percent  for  DCs  7114. 
7115,  and  7117,  and  we  have  kept  those 
levels  in  this  rule,  with  the  addition  of 
a  10-percent  level  for  DC  7117.  (We 
removed  DC  7116,  "intermittent 
claudication,"  which  was  in  the 
previous  schedule,  because  it  was  a 
s]rmptom  of  disease  rather  tlian  a 
disease.)  In  response  to  the  comment 
we  have  further  revised  DCs  7120 
(varicose  veins)  and  7121  (post-phlebitic 
s]mdrome  of  any  etiology)  to  provide 
percentage  evaluation  levels  of  10,  20, 
40,  60,  and  100  percent  In  addition,  we 
have  revised  the  method  of  evaluating 
DCs  7114  (arteriosclerosis  obliterans), 
7115  (thromboangiitis  obliterans),  and 
7120  (varicose  veins)  so  that  the  criteria 
apply  to  a  single  extremity,  as  the 
criteria  for  DC  7121  do.  If  the  paired 
extremity  is  also  affiected,  the  evaluation 
for  each  extremity  will  be  separately 
detMmined  and  combined  using  the 
combined  ratings  table  (see  38  CFR  4.25) 
and  the  bilateral  factor  (see  38  CFR  4.26) 
when  applicable.  Section  4.26  also 
provides  instructions  on  applying  the 
bilateral  Cactor  when  there  is 
involvement  of  upper  and  lower 
extremities.  While  we  have  made  the 
percentage  levels  similar,  the  signs, 
sjrmptoms,  and  effects  of  venous  and 
arterial  diseases  differ  greatiy  and, 
therefore,  require  different  evaluation 
criteria. 

In  order  to  adopt  the  more  consistent 
method  of  separately  evaluating  each 
extremity  affected  by  vascular  disease 
and  to  assiue  that  venous  conditions 
Mrith  similar  findings  receive  consistent 
evaluations,  further  revisions  of  the 
evaluation  criteria  for  varicose  veins 
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(DC  7120)  and  post-phlebitic  lyndronM 
of  any  etiology  (DC  7121)  wan  raquirad. 

Varicose  veins  are  ordinarily 
asymptomatic  or  mildly  symptomatic, 
but  may  produce  prolonged  vanous 
insufficiency  and  progress  to 
thrombophlebitis  and  postphlebitlc 
syndrome.  Signs  of  veoous 
insufficiency,  such  as  edema,  stasis 
pigmentation,  ulceration,  eczema,  and 
induration,  and  symptoms  such  as 
achiiM  and  fatigue,  are  the  ma)or 
diaabUagdbcts  of  varicose  veins.  The 
siae.  localioa,  extent,  etc.,  of  varicose 
vaiiia  do  not  comlate  with  symptoms 
(Merck.  590),  and  we  have  removed 
those  criteria  as  Cactors  in  evaluation. 
The  presence  or  absence  of  impairment 
of  the  deep  circulation  is  more  an 
indicator  of  the  feesibility  of  surgical 
repair  than  of  functional  impairment, 
and  we  have,  therefore,  removed 
references  to  the  deep  circulation  from 
the  evaluation  criteria.  We  have        '* 
replaced  these  criteria  with  criteria 
based  on  symptoms  (such  as  aching  and 
fatigue  after  prolonged  standing  or 
walking)  or  objective  physical  findings 
(such  as  edema,  stasis  pigmentation, 
eczema,  or  ulceration). 

The  eflects  of  chronic  venous 
insufficiency  are  the  same,  whether 
from  varicosities,  thrombophlebitis,  or 
some  other  cause.  The  postphlebitlc 
syndrome  may  itself  lead  to  the 
development  of  varicosities  because  of 
chronic  venous  insufficiency  (Cecil. 
363-7).  Therefore,  the  possible 
manifestations  and  disabling  effects  of 
varicose  veins  and  postphlebitlc 
syndrome  are  very  similar,  and  we  have 
used  the  same  criteria  to  evaluate  both 
conditions,  with  evaluation  levels  of  0, 
10.  20.  40.  60.  and  100  percent  for 
involvement  of  a  single  extremity,  and 
the  same  method  of  evaluation  for 
multiple  extremity  involvement  as  that 
used  in  arterial  vascular  disease  of  the 
extremities. 

We  added  under  DC  7120:  "With  the 
following  findings  attributed  to  the 
effects  of  varicose  veins,"  and  under  DC 
7121:  "With  the  following  findings 
sttributed  to  venous  disease"  in  order  to 
assure  thst  the  examiner  has  determined 
that  the  abnormal  ftndinyi  are  attributed 
to  venous  diseese. 

One  conuBsoter  suggested  that  ws 
clarify  how  to  assign  bilateral 
evaluations  for  frozen  feet  (DC  7122) 
and  varicose  veins  (DC  7120)  when  one 
extremity  is  more  severely  afiected  than 
the  other. 

The  changes  described  above  that  we 
have  made  in  the  evaluation  criteria, 
evaluation  percentages,  and  method  of 
determining  an  evaluation  for  multiple 
extremity  involvement  will  allow 
accurate  and  consistent  evaluations 


when  mora  than  one  extremity  is 
affKtad  by  varicose  veins,  but  to 
dtfbrant  degrees.  We  have  made  similar 
changes  in  me  method  of  evaluating 
cold  injury.  DC  7122,  in  order  to  assure 
accurate  and  consistent  evaluations 
when  there  is  multiple  extremity 
involvement,  and  this  is  further 
discussed  below. 

We  proposed  no  change  in  the 
previous  evaluation  criteria  for  frozen 
feet  (DC  7122).  One  commenter 
suggested  that  we  expand  the  criteria  to 
include  cold  injuries  to  the  hands,  face, 
and  ears;  another  suggested  that  higher 
ratings  may  be  warranted  for  loss  of  use 
of  muldple  fingers  or  one  or  both  hands. 

We  have  revised  the  title  of  DC  7122 
from  "frozen  feet,  residuals  of  to  "cold 
injury,  residuals  of  to  indicate  that  it 
may  be  used  to  evaluate  any  cold  injury. 
Because  cold  injury  produces  similar 
tissue  changes  wherever  it  occiira.  a 
single  diagnostic  code  and  set  of 
evaluation  criteria  are  adequate:  we 
have,  however,  revised  the  criteria  to 
more  accurately  reflect  the  range  of 
effects  that  cold  injury  may  produce, 
such  as  arthralgia,  tissue  loss,  nail 
abnormalities,  and  color  changes.  We 
have  also  deleted  the  bilateral 
evaluations  contained  in  the  prior 
schedule  in  fevor  of  evaluating  each 
afliacted  part  separately  and  combining 
them  for  the  overall  evaluation  for  cold 
injury,  a  change  which  is  similar  to 
dMDges  we  have  made  in  the  method  of 
evaluating  peripheral  arterial  and 
venous  diseases  of  the  extremities.  In 
the  caaa  of  paired  extremities,  the 
evaluatfcma  will  be  combined,  if 
appropriate,  in  accordance  vrith  §§  4.25 
and  4.26  (as  described  in  Note  (2). 
added  following  DC  7122). 

The  proposed  note  following  DC  7122 
directed  that  higher  ratings  could  be 
assigned,  if  warranted,  because  of  loss  of 
toes,  by  reference  to  amputation  ratings. 
We  have  edited  this  Note  (1)  for  clarity 
and  added  a  statement  about  the 
evaluation  of  complications  such  as 
peripheral  neuropathy  or  squamous  cell 
carcinoma  of  the  skin  at  the  site  of  a 
scar. 

One  commenter  requested  that  we 
include  neurologic  symptoms  associated 
with  exposure  to  low  or  subfreezing 
temperatures  in  the  evaluation  criteria 
for  DC  7122,  cold  injuries. 

In  response  to  this  suggestion,  we 
have  added  numbness  or  locally 
impaired  sensadon.  which  ara 
neurologic  symptoms,  to  the  evaluation 
criteria. 

One  individual  suggested  that  cold 
injuries  of  the  hands  are  generally  more 
disabling  than  those  of  tlM  lower 
extremities. 


The  severity  of  cold  injuries  to 
various  parts  of  the  body  depends  on 
such  factors  as  the  extent  and  duration 
of  exposure,  more  than  on  the  particular 
part  affected.  We  have  providml 
evaluation  criteria  that,  applied  with  the 
notes  regarding  amputations  and 
complications,  are  flexible  enough  to 
cover  a  broad  range  of  severity  and 
allow  evaluation  of  any  extent  of  tissue 
damage  from  cold  injury  to  any  body 
pan,  so  we  have  not  adopted  any 
changes  based  on  this  comment 

The  current  schedule  provides  six 
months  of  convalescence  evaluation  for 
soft  tissue  sarcoma  of  vascular  origin 
(DC  7123).  We  proposed  that  a  total 
evaluation  be  assigned  indefinitely, 
with  a  mandatory  VA  examination  to  be 
conducted  six  months  following  the 
completion  of  therapy.  One  commenter 
recommended  that  we  allow  one  year  of 
convalescence  evaluation. 

We  believe  that  an  examination  six 
months  following  the  cessation  of 
treatment  affords  sufficient  time  for 
convalescence  and  stabilization  of 
residuals,  particularly  since  the  rule 
requires  only  an  examination,  not  a 
reduction,  at  that  time.  In  our  judgment, 
this  method  of  determining  the  length  of 
the  total  evaluation  is  both  fairer  and 
more  accurate  than  assigning  a  total 
evaluation  for  a  specified  length  of  time, 
since  the  evaluation  will  be  based  on 
actual  residual  disability  as  documented 
by  the  examination,  and  the  veteran  vrill 
receive  advance  notice  of  any  change 
and  have  the  opportunity  to  submit 
additional  evidence  showing  that  the 
change  is  not  warranted. 

Two  commenten  requested  that  VA 
provide  a  zero-percent  evaluation  for  all 
diagnostic  codes. 

On  October  6, 1993,  VA  revised  iU 
regulation  addressing  the  issue  zero- 
percent  evaluations  (38  CFR  4.31)  to 
authorize  assignment  of  a  zero-percent 
evaluation  for  any  disability  in  the 
rating  schedule  when  minimum 
requirements  for  a  compensable 
evaluation  are  not  met.  In  general,  Ihat 
regulatory  provision  precludes  the  need 
for  zero-percent  evaluation  criteria. 

On  further  review,  we  have  revised 
the  tide  of  DC  7121  from  "phlebitis  or 
thrombophlebitis"  to  "post-phlebitic 
syndrome  of  any  etiology"  because  both 
superficial  and  deep  acute 
thrombophlebitis  are  transient 
conditions,  but  it  is  the  chronic  form  of 
thrombophlebitis  with  venous 
insufficiency,  known  as  "postphlebitic 
leg,"  "postphlebitic  sequelae  of  chronic 
venous  insufficiency,"  "postphlebitic 
syndrome,"  or  "stasis  syndrome,"  that 
may  follow  thrombophlebitis.  This  is 
not  a  substantive  change. 
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For  the  sake  of  clarity,  we  have  made 
nonsubstantive  changes  in  the  notes 
under  ventricular  arrhythmias  (DC 
7011),  heart  valve  replacement  (DC 
7016),  cardiac  transplantation  (DC 
7019),  aortic  aneurysm  (DC  7110). 
aneurysm,  any  large  artery  (DC  7111), 
and  soft  tissue  sarcoma  (DC  7123). 

VA  appreciates  the  comments 
submitted  in  response  to  the  proposed 
rule,  which  is  now  adopted  with  the 
amendments  noted  above. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantia]  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reeson  for  this  certification  is  that 
this  amendment  would  not  directiy 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directiy  affected. 
Therefore,  punuant  to  5  U.S.C.  605(b), 


this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

This  regulatory  amendment  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  provisions  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  dated  September 
30. 1993. 

The  Catalog  of  Federal  Domestic  Assistance 
program  numbers  are  64.104  and  64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Disability  benefits,  Individuals  with 
disabilities,  Pensitms,  Veterans. 

Approved:  August  7, 1997. 
Harshei  W.  Gober, 
Acting  Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B.  is 
amended  as  set  forth  below: 


PART  4— SCHEDULE  FOR  RATINQ 
OlSABtLITIES 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Aathori^.  38  U.S.C  IISS.  unless 
otherMrise  noted. 

Subpart  B— Disability  Ratings 

ff4.100  through  4.102    [Removed  and 
neeerved) 

2.  Sections  4.100, 4.101, 4.102  are 
removed  and  reserved. 

3.  Section  4.104  is  revised  to  reed  a 
follows: 

14.104   Schedule  of 
eardiovascuiar  system. 


Diseases  of  the  Heart 


Note 


\l\.  ^^'^rf°F  P»^9P^^'  'TM**.**.*  f?™  of  secondary  hearty  disease,  as  part  of  the  pulmonary  condition  that  cause*  it 
(2):  One  MET  (metaboUc  equivalent)  u  the  energy  cost  oT  standing  quiedy  Anal  and  represents  an  oxygen  uptake  of  3  5 
milhUten  per  kilogram  of  body  weight  per  minute.  When  the  level  of  METs  at  which  dyspnea,  fatigue,  angina,  dizziness, 
or  syncope  develops  is  required  for  evaluaUon,  and  a  laboratory  determination  of  METs  by  exercise  testing  cannot  be  done 
for  medical  Reasons,  an  estimation  by  a  medical  examiner  of  the  level  of  activity  (expressed  in  METs  and  supported  l>y  specific 
«camples,  such  as  slow  stair  climbing  or  shoveUng  snow)  that  results  in  dyspnea,  fatigue,  angina,  dizziness,  or  syncope  may 


be  used. 


7000  Vatvular  heart  disease  (induding  rheumatic  heart  disease): 

During  active  infection  with  valvular  heart  damage  and  for  three  months  foilowing  cessation  of  therapy  for  the  active  infection 

Thereafter,  with  valvular  heart  disease  (docuniemed  by  findings  on  physical  examinatioo  and  either  echocardiogram  Doppier 
echocardiogram,  or  cardiac  catheterization)  resulting  in: 

Chronic  congestive  heart  failure,  or;  worldoad  of  3  METs  or  less  results  in  dyspnea,  fatigue,  angina,  dizziness,  or  syncope  on 
left  ventricular  dysfunction  with  an  ejection  fraction  of  less  than  30  percent „  .'...„[ 

More  than  one  episode  of  acute  congestive  heart  failure  in  the  past  year,  or;  wortdoad  ol  greater  than  3  METs  biit  riot  greator 
than  5  METs  results  in  dyspnea,  fatigue,  angina,  dizziness,  or  syncope,  or,  left  ventricular  dysfunction  wwith  an  eiection  frac- 
tion of  30  to  50  percent „ 

Workload  of  greater  than  5  METs  but  not  greater  than  7  METs  resuits  in  dyapnetu  fittiguerafi^^ 
evidence  of  cardiac  hypertrophy  or  dilatation  on  electro-cardiogram,  echocardiogram,  or  X-ray  ! 

Worldoad  of  greater  than  7  METs  but  not  greater  than  10  METs  results  in  dyspnea,  fatigue,  angina,  dizziness,  or  syncope,  or; 
continuous  medication  required „ _ . __         _J 

7001  Endocarditis:  

For  three  months  following  cessation  of  ttierav>y  tor  active  infection  with  cardiac  involvement 

Thereafter,  with  endocarditis  (documented  by  findings  on  physical  examination  and  eittier  atihoaniogrmn  Dopciir 
echocardiogram,  or  cardiac  catheterization)  resulting  in: 

Chronic  congestive  heart  failure,  or;  woriOoad  of  3  METs  or  less  results  in  dyspnea,  fatigue,  angina,  dizzinees,  or  syncope,  or. 
left  ventricular  dysfunction  with  an  Section  fraction  of  less  than  30  percent _..'...„! 

More  than  one  episode  of  acute  congestive  heart  failure  in  the  past  year,  or;  wortdoad  of  greater  than  3  METs  biit  n<«  grerter 
than  5  METs  results  in  dyspnea,  fatigue,  angina,  dizziness,  or  syncope,  or;  left  ventricular  dysfunction  with  an  section  frac- 
tion of  30  to  50  percent „ _ 

Woddoad  of  greater  than  5  METs  but  not  greater  than  7  METs  results  in  dyspnea,  fatigue,  angina.  dizzine«.  «  syrieape.  on 
evider>ce  of  cardiac  hypertrophy  or  dilatation  on  electrocardiogram,  echocardiogram,  or  X-ray  „ .*„..„' 

Wortdoad  of  greater  than  7  METs  but  not  greater  than  10  METs  results  in  dyspnea,  fatigue,  angina,  dizziness,  or  syncope."^ 
continuous  medication  required .' 

7002  Pericarditis: 

For  three  months  following  cessation  of  therapy  for  active  infection  with  cardac  involvemeni 

Thereafter,  with  documented  pericarditis  resulting  in: 

Chronic  congestive  heart  failure,  or;  wort<load  of  3  METs  or  less  results  in  dyspnea,  fatigue,  angina,  dizziness,  or  syncope,  or. 

left  ventricular  dysfunction  with  an  Section  fraction  of  less  than  30  percent. 

More  than  one  episode  of  acute  congestive  heart  failure  in  the  past  year,  or  wortdoad  of  greater  than  3  METs  but  liot  jyMtor 

than  5  METs  results  in  dyspnea,  fatigue,  angina,  dizziness,  or  syncope,  on  left  ventricular  dysfunction  with  an  eiection  fiBO- 

tion  Of  30  to  50  percent „ 7.... 

Worldoad  of  greater  than  5  METs  but  not  ^eater  than  7  METs  results  in  dyspnea,  fatigue,  angina,  dizziness,  or  syncope,  on 

evidence  of  cardiac  hypertrophy  or  dilatation  on  electro-cardogram.  echocardiogram,  or  X-ray  ......! 

Wortdoad  of  greater  than  7  METs  but  not  greater  than  10  METs  results  in  dyspnea,  fatigue,  angina,  dizziness,  or  syncope,  on 

continuous  medication  required _ _ „ „ [ 


Rating 


100 

lao 
ao 

30 
10 

100 

100 

60 

30 
10 

100 

100 

60 
30 
10 
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Rating 


Or  eynoope,  017 


7003  Pericwdial 
CiMWiic  congestive  tiaert  failure,  or  wotWoad  of  3  METi  or  iaM  raetAs  in  dy^vwa. 

M  vanlhcuter  dysfunction  with  an  ejection  fraction  of  laee  then  30  paioani 

More  than  oiw  apieode  of  acula  congeative  heart  taiure  in  the  peal  yeer.  or.  wortdoed  of  greater  then  3  IMETs  but  not  greeter 
than  5  IMETs  reeuits  in  dyepnea.  letigue.  arxiina.  dtezhieea.  or  syncope,  or,  lell  ventriculer  dysfunction  with  an  election  trac- 
tion of  30  to  50  percent „ „ „ _ _ 

Wortdoad  of  greater  tttan  5  IMETs  iMt  not  greeter  then  7  IMETs  reauMs  In  dyapnee.  fatigue,  angine.  dliiiiiaas,  or  syncope,  or 
evidence  of  cerdiac  hypenrepliy  or  dMetion  on  afectro-cardiogrerw,  actwcardtogram.  or  X-ray  _ 

WorWoed  of  greater  than  7  IMETs  tMl  not  greater  iwn  10  METs  reeuite  in  dyspnea,  fatigue,  angina,  liiiinsss.  orsyncop^  on 
continuous  medicalion  repuired  .« _.._ m. .1    .... 

7004  Syphilitic  hawt 


Chronic  congestive  heerl  failure,  or  worldoad  of  3  METs  or  iees  resulte  in  dysprwa.  fatigue,  engine.  dUiirteee,  or  syncope,  or 
ieH  »eiitiin<ei  dysfunction  wflh  an  sjecHon  frection  of  lese  9m\  30  perosnt „ 

More  than  one  epteode  of  ecute  oongeet»»e  heerrfeilure  in  the  paet  yeer.  or  wortdoed  of  grseler  then  3  MET*  but  not  greater 
Mun  S  METs  reeuite  in  dyspnee,  fetipite.  Migina,  dizzirteee,  or  syncope,  or  Ml  ventricular  dysfunction  wNh  an  ejection  feao 
Hon  of  30  lo  SO  percent „ _ „ 

Woildoed  of  graaler  then  5  METs  but  not  grseter  than  7  METs  reeuite  in  dyspnea,  fatigue,  engine,  dirtinsss.  or  syncope,  or 
evidence  of  csrdlei  hypertrophy  or  dMtelion  on  efedPooeRtogrami  eohocardtogram,  or  X-iay  »» _..._„.««....«..„ „. 

Wortdoed  of  grsater  then  7  METs  bu  not  grsater  twn  10  METe  nmM  in  dyepnea.  teMgua.  angina,  lii  liiissi,  or 
corMinuous  wiedteeticm  rei|uired „.._..._..._.. ._ «..„ -_..._...._._„._.. 

Mala:  Evaluate  syphilitic  sortie  sneuryame  under  DC  7110  (aortic  aneurysm). 

7006    Arterioeclerotte  heert  dteease  (Coranery  srtery  dteeeee): 
WMh  documented  coronery  artery  dtoeaee  leauMng  in; 
Chronic  congeeive  heert  Islure.  or  worMoad  of  3  METs  or  less  results  In  dyspnea,  teligue.  engine,  jTTineee,  oreynoope.  or 

left  >siiein<te  dyafOnction  wMh  m\  uiacliui  *rec<io"  of  less  lhm\  30  parcent 

More  than  one  epieode  of  acute  congestive  heert  taiure  In  the  peat  year,  or  woiWoed  of  grsater  than  3  METs  but  not  grsater 

than  5  METs  rsaulto  in  dyspnee.  fatigue,  angina  dizzineee,  or  synoope,  or  tea  vs)4rlculBr  t^fSftMction  wNh  an  Sj^eoHoa  Ifac^ 

tion  of  30  to  50  percent _ „ .._ „ „„.„_..„...„..„ ._„. 

Wortdoed  of  greater  then  5  METa  but  not  grsater  then  7  METs  reeuite  in  dyspnea,  falgua.  angbia.  diulnsee.  or  eynoope.  or 

eviderKe  of  cerdtac  hypertrophy  or  dMaMon  on  etecbucaidtogiaiii.  echocerdtogram.  or  X-ray  .,1 

Wortdoed  of  griater  than  7  METa  but  not  greater  then  10  METs  rseuMe  in  dyspnea,  letigue.  engine.  dUihiess.  or  syncope,  or 

cortfnuoue  medteeHon  required _ _.„„...„..„..„ 

Hole:  M  noneervice-oonrtected  ertertoecterolic  fwert  dteeeee  is  superimpoeed  on  eervtoa-oonrwded  velvuler  or  other  notV' 
artertcecterolic  Iwert  dteeeee,  lequeel  e  medtoel  opinion  as  to  which  condMon  te  ceueing  the  cuner4  signs  snd  symploma, 

7006    Myocardtel  intercHon: 

iwring  end  lor  three  moraits  loflowing  mj^jcerdtel  irrfarcHon,  documerted  by  latmaSofy 


MAl^     ^^^te^ik^    ^J       Jill  IM     I       I  1  I     il        I  II  I  ■    ■     M   ■   I     '        *  ■'  ^K^  JM^kM     *    - 

wen  iseaiiy  01  oocumereeo  myacefuMS  iraarceon,  reeuang  ac 

Chronic  oongaellva  heert  taiure.  or  wortdoed  of  3  METs  or  leee  pseuJi  in  dyspnea.  Isigus,  er«gina.  liiiiiMee,  or  syncope,  or 

veiWK,>sar  ayewncDon  wen  an  efeceon  vaceon  or  nee  eien  9U  peroeni „ __«_. 

More  then  oiw  spleode  of  ecute  congeeUve  lieert  taMure  In  the  paat  year,  or  wortdoad  of  greater  then  3  lilETs  ImjI  not  greater 
■tan  9  METs  laeuis  in  dveorwa.  Mkaia.  anoina.  dtatrwse.  or  svnoooa.  or.  M  venlrioulir  dvslurtclion  wftft  wi  etedian  Irwx 

Wortdoad  of  greater  than  5  METs  but  not  grsater  than  7  METs  rseuis  In  dyspnea.  IMgue,  en|^  liiiliiies.  or  synoopa.  or 

evidence  of  cerdtec  hypertrophy  or  dotation  on  ateclrocardtogram.  acltocardtogram.  or  X-ray  

Wortdoad  of  grsater  than  7  METa  but  not  greater  than  10  METs  rseuNs  in  dyepnea.  laligue.  Migine,  aiiliisss,  or  syncope,  or 

oorMnuoue  medteelion  required — • , ,--  ,-,  -  ,,,, 

ruu/    Hyperteneive  twert  dieeaae: 

Chronic  ocngeethrs  heert  takire,  or  wortdoad  of  3  METs  or  leee  reeuKs  in  dyspnea,  falgue.  angina,  dtalneeB,  or  syncope,  or 

IsM  ventriculer  dysfunction  wUh  an  otecHon  fraction  of  leee  than  30  peicaiil 

Mora  then  one  epieode  of  acute  congeeUve  heart  leHure  in  the  peal  yeer.  or  wortdoad  of  grsater  than  3  METs  but  not  grseler 

then  5  METs  reauNs  In  dyspnee.  fedgue.  engine,  dliiinaee.  or  eyncope,  or  Ml  ventriculer  dysfunction  wNh  en  sjsctlon  Irao- 

tion  of  30  to  50  percent .„ 

Wortdoad  of  grseierihen  5  METs  but  not  greater  then  7  METs  rseuMs  In  dyspnea,  leligue,  wtg*"^  dtiinees,  or  syncope,  or 

evidence  of  csidiac  hypertropfiy  or  dMetion  on  electrocardiogram,  eclwcerdtegrem.  or  X-rey  _ 

Wortdoed  of  greater  than  7  METs  but  not  greater  Ittan  10  l4ETs  resulte  In  dyspnea,  fatigue,  angirta.  ditzlnaes,  or  synoope.  or 

continuous  medteaHon  required  »....«........_.._....._.._„„..„„ „......„™,..^,^„ „„ ^^^ 

7008    Hyperthyroid  hewt  dteeeee:  

Include  es  pert  of  the  CN^nM  eveluetion  for  hyperthyroidtem  under  DC  7M0.  However,  when  atrial  HiiWelluii  is  prseent. 

hyperthyroidism  mey  be  eveiuated  either  under  DC  7900  or  under  DC  7010  ^upravenlricuter  antiythmia),  whichever  reeuNs 

In  a  higher  eveluetion. 

7010  Supreventriculer  arrhythmias: 

Peroaqfswat  alrlai  fibriHatton  or  other  supraventricular  tachycardta.  with  more  then  lour  episodes  per  yev  documented  by  EGG 
or  HoNer  monllor  ;. _ „.„ _ _ _. 

Penaanent  aWel  »rtMion  (lone  strtal  fcrttaion).  or  one  to  tour  epteodes  per  yseir  of  paroxyiinui  aM  flbir^^ 
pravei'ilricirfei  tacfiycardte  documented  by  ECO  or  Hotter  monitor     , 

701 1  Ventriculer  enhytwniee  (susteined): 

For  indefinite  period  trom  date  of  hoepiil  edmlssion  lor  initel  eveluaion  and  medfcal  thern>y  lor  e  sustained  ventriculy  ar- 
rttytsnia,  or  tor  Indeinlte  period  Itam  date  of  hospital  admteaion  tor  ventriculer  eneurysmectomy,  or  with  an  automatic 
Imptentabte  Cerdioverter-Oeffcriletor  (AICO)  In  place _ ..._ 

Chronic  congeative  heart  failure,  or  woridoed  of  3  METs  or  leee  rseulte  In  dyspnea,  faHgue.  angina,  dintnsee,  or  syncope,  or 
left  ventriculer  dysKmction  with  an  ejection  fraction  of  less  then  30  percent 
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More  then  one  epteode  of  acute  congestive  hesrt  failurs  In  the  pest  yeer,  or  woridoed  of  greater  than  3  METs  but  not    

than  5  METs  resulte  in  dyspnee,  faligue,  angina,  dizziness,  or  syncope,  or  left  ventricular  dysfunction  wNh  m  eiedion  frao- 
tion  of  30  to  50  percent „ _ 

Woridoed  of  grseler  than  5  METs  but  not  greeter  than  7  METs  resulte  In  dy^inea.  fattgiw.  mgina,  dlzzinew!  w  syrioope.  <^ 
evidence  of  cardiac  hypertrophy  or  ditetation  on  electrocardiogram,  echocaciogram.  or  X-ray  

Wortdoed  of  greelar  than  7  METs  but  not  greater  than  10  METs  resulte  in  dyspnea,  fatigue,  angina,  dizziness,  or  syncope,  or 
continuous  medication  required „ „ „ _ „ 

Hole:  A  rating  of  100  percent  shall  be  assigned  from  the  dete  of  hospital  admisston  for  initial  evalutrtlon  and  medlcel  ther^iy  tor 
a  sustained  ventricular  arrhythmia  or  for  ventricular  aneurysmec^)my.  Six  months  following  diecharge,  the  ^apropriate  dte- 
ability  rating  shall  be  determined  by  mandatory  VA  examination.  Any  change  In  evaluation  baaed  upon  thet  or  wiy  eubee- 
quem  examination  shal  be  subject  to  the  provisions  of  §3.105(e)  of  this  chapter. 

7015    Alrioventricutar  block: 

Chronic  congestive  heart  failure,  or  woridoed  of  3  METs  or  less  resulte  In  dyspnea,  fatigue,  wigina,  dizziness,  or  synoope,  or 

left  venbicular  dysfunction  with  an  ejection  fraction  of  toss  than  30  percent 

More  than  one  epteode  of  acute  congestive  heart  failure  in  the  pest  year,  or  woridoed  of  greater  thm  3  METs  but  not  greater 

than  5  METs  resulte  in  dyspnee,  fatigue,  angina,  dizziness,  or  syncope,  or  toft  ventricular  dysfunction  with  an  ejection  trao- 

bon  of  30  to  50  percent ._ „ „„ „ „;°..„.'„ 

Woridoed  of  greeter  than  5  METs  but  not  greater  than  7  METs  resulte  in  dyspnea,  fatigue,  Migina,  dazinMs.  or  aynoope^or. 

evidence  of  cerdiac  hypertrophy  or  dilatation  on  etoctrocardtogram.  echocardtogram,  or  X-ray „ 

Woridoed  of  greater  than  7  METs  but  not  greater  than  10  METs  resulte  in  dyspnea,  fatigue,  angina,  dizziness,  or  syncope,  or 

continuous  medication  or  a  pacemaicer  required  „ . 


Note:  UnususI  cases  of  arrhythmia  such  as  atrioventricular  block  associated  with  a  supraventricular  arrhythmte  or  pathologic^ 
bradycardte  shouU  be  submitted  to  the  Director.  Compensation  and  Pension  Service.  Simpto  delayed  P-R  conduction  ttme,  in 
ttw  abeenca  of  ottier  evidence  of  cardiac  disease,  is  not  a  dnat>ility. 

7016  Heart  valve  replacement  (prosthesis): 

For  Indefinite  period  toltowing  dete  of  hospital  admission  tor  valve  replacemenl 

Thereafter 

Chronto  congestive  heert  faitore,  or  wortdoad  of  3  METs  or  toss  resulte  in  dyspnea,  fatigue,  angina,  dizziness,  or  syncope,  or 

toft  ventriculaf  dysfunctton  with  an  ejection  fraction  of  toss  than  30  percent „ 

More  than  one  epHKxto  of  acute  congestive  heart  failure  in  the  past  year,  or  wortdoad  of  greeter  than  3  METs  but  not  yeeler 

than  5  METs  resulte  In  dyspnee.  fatigue,  angina,  dizziness,  or  syncope,  or  toft  ventriculv  dysfunction  with  m  ejection  treo- 

tion  of  30  to  50  percent _ „ _ „ „ 

Wortdoad  of  greater  than  5  METs  but  not  greater  than  7  METs  resulte  in  dyspnea,  faligue,  wigina,  dizziness!  wsync^ 

evUence  of  cardiac  hypertrophy  or  dilatation  on  etoctrocardtogram,  echocariftoiyam,  or  X-ray  „ „ 

Wortdoad  of  greeter  than  7  METs  but  not  greeter  then  10  METs  resulte  in  dyspnee.  fatigue,  angina,  doziness,  or  syncope,  or 

continuous  medication  required ^ „ „ _ „ 

Note:  A  rating  of  100  percent  shaN  be  assigned  as  of  4he  date  of  hoapital  adrmssion  for  valve  rsplacamenL  Six  months  toNowing^ 
dtocharge.  the  appropriate  disability  rating  shall  be  determined  by  mandatory  VA  examination.  Any  chmge  in  evaluation  based 
upon  thai  or  any  subsequent  examination  shall  be  subject  to  the  provisfons  of  §3.105(e)  of  this  chapter. 

7017  Coronary  bypass  surgery: 

For  three  months  foltowing  hospital  admisston  tor  surgery .. ^ 

Thereafter 

Chronic  congestive  heart  failure,  or  wortdoad  of  3  METs  or  Iras  resulte  in  dyspnea,  teligue.  angina,  dbzknes,  or  synoope,  or 
left  ventriculer  dysfunction  with  an  ejection  fraction  of  less  than  30  percent  „ „ 

More  than  one  episode  of  acute  congestive  heart  failure  in  the  past  year,  or  worMoad  of  greater  than  3  METs  but  not  greeter 
than  5  METs  results  in  dyspnea,  fatigue,  angina,  dizziness,  or  syncope,  or;  toft  ventricular  dysfunction  vvith  an  ejection  trac- 
tion of  30  to  50  percent „ „ 

Woridoed  of  greater  than  5  METs  but  not  greater  than  7  METs  resulte  in  dyspnea,  f^igue.  angina,  dizziness,  or  syncope!)  or 
evidence  of  cardiac  hypertrophy  or  dilatation  on  electrocardfogram,  echocardiogram,  or  X-ray  - „ _ 

Woridoad  greater  than  7  METs  but  not  greater  than  10  METs  resulte  in  dyspnea,  fatigue,  angina,  dizziness,  or  ^ncope,  or 
continuous  medication  required 

7018  Implantabto  cardiac  pacemekers: 

For  two  months  foltowing  hospital  admission  for  implantation  or  reimplantation  

Thereefter: 

Evaluate  as  supraventricular  arrtrythmias  (DC  7010),  ventricubr  arrhyinnias  (DC  7011),  or  abtoventricular  btock  (DC  7015). 

Mote:  Evaluate  implantefate  Cardioverter-Oefibritetors  (AlCD-s)  under  DC  7011. 

7019  Cardiac  transplantation: 

For  an  indefinite  period  from  date  of  hospital  admisston  for  cardiac  transplantation 

Thereafter 

Chronic  congestive  heart  failure,  or;  wortdoad  of  3  METs  or  less  results  in  dyspnea,  fatigue,  angina,  dizziness,  or  synoope,  or 
teft  ventricular  dysfunction  with  an  ejection  fraction  of  less  than  30  percent 

More  than  one  episode  of  acute  congestive  heart  failure  In  the  past  year,  on  «vortdoad  of  greater  than  3  METs  but  not  greater 
than  5  METs  results  In  dyspnea,  fatigue,  angina,  dizziness,  or  synoope,  or  toft  ventricular  dysfunction  with  an  ejection  frac- 
tion of  30  to  50  percent _ „ „ „ _ 

Minimum  „ : „ _ 

Note:  A  rating  of  100  percent  shall  be  assigned  as  of  the  date  of  hospital  admisston  for  cerdtac  transplantation.  One  year  toltow^ 
ing  discfiarge.  the  appropriate  disability  rating  shall  be  detemiined  by  mandatory  VA  examination.  Any  change  In  eveluatton 
based  upon  that  or  any  subsequent  examtoation  shaU  be  subject  to  the  provisions  of  §3.1(^e)  of  thte  chsfHei;,, 

7020  Cardtomyopathy: 
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Rating 


Chronic  conpMlive  haart  liiuia.  or.  wortdoad  ol  3  METs  or  lass  rasuRs  in  dyspnea,  (aligue.  sngiiw.  dizzii>ess,  or  syncope,  or, 
IsA  vsntrtouler  dyskjnotion  wNh  an  aiaolion  kaclion  o(  lass  than  30  psrcar4  ~ » „ 

Mors  than  one  epieode  of  aoula  congseMos  heart  laiiura  in  the  past  year,  or,  wortdoad  of  greater  than  3  METs  but  not  greater 
than  5  METs  results  in  dyspnee.  teligue,  engine.  iHi  liriess,  or  syrtoope,  or  Ml  venlrioulBr  dysfunction  with  en  eiection  frao- 
tion  of  30  to  50  percani 

Wortdoad  of  greeier  than  5  METs  but  not  greater  than  7  METs  resuMs  in  dyspnea,  latigue.  angina,  dizziness,  or  syncope,  or. 
eviderwe  of  cardiac  hypertrophy  or  dilatation  on  electrocardiogram,  echocardiogram,  or  X-ray  

Wortdoad  ol  greeier  then  7  METs  but  not  greater  than  10  METs  results  in  dyspnea,  fatigue,  angina,  dizziness,  or  syncope,  or 

continuous  medicetion  required _ _ „ 

i  of  ttte  Arlerfee  end  Veine 
7101    Hypertensive  vascular  disease  (hyperlenaion  and  Isolalsd  syslotic  hypertension): 

Oiestolic  pressure  predomirwntly  130  or  more  

Diestolic  pressure  predominantly  120  or  more  „.._„...„..... .....„..„„_....»..„.. 

Diastolic  pressure  predominentiy  110  or  more,  or  systolic  preeeure  predominaniy  200  or  mora > 

OastoHc  prseeure  predominantiy  100  or  more,  or  systolic  pressure  predominenlly  160  or  more,  or  minimum  evaluation  for  an 
individuei  wNh  e  history  of  diestoiic  pressure  predominanHy  100  or  more  wtw  requiree  continuous  medication  for  control 

Male  (tj:  Hypertension  or  isoleted  systolic  hypertension  must  be  confirmed  by  nmMngt  talcen  two  or  more  times  on  at  leest  tlwee 
dHfarent  days.  For  purpoees  of  tfiie  section,  the  term  hyperteneion  meens  tfiel  the  diestoic  Wood  pressure  is  predominantly 
90mm.  or  grester.  and  isoialed  systolic  hypertension  meens  that  the  systole  btood  pressure  is  predominentiy  160mm.  or  greeier 
wen  a  oissioiic  nooa  preesure  oi  less  men  wjmm. 

Nele  CQ:  Evetuete  hypertension  due  to  aortic  InsutHderwy  or  hyperthyroidism,  wftich  is  usueNy  the  isolalsd  systolic  type,  es  pert  of 
the  condWon  ceusing  it  rather  ittan  by  a  separate  evaluation. 

7110    Aortic  aneurysm: 

If  live  lenimetois  or  lerger  in  diemeter,  or  if  symptomatic,  or  for  Indefinite  period  from  dale  of  hospital  admission  for  surgical 

correction  fincluding  any  type  of  grail  insertion)  

Precluding  exertion  „ 

Evekiate  residuais  of  surgical  correction  according  to  organ 

Nose:  A  rating  ol  100  percent  shall  be  assigned  as  of  the  dele  of  ediiiiesioii  for  surgicel  correction.  Six  monttn  foWowing  dto- 
cherge.  the  appropriato  dtaabHily  ratir>g  shaM  be  determined  by  mendelory  VA  examination.  Any  change  in  evaluation  baaed 
upon  that  or  any  subeequent  examination  shall  be  subfect  to  the  provisions  of  {3.106(e)  of  this  dMpter. 
n  1 1    Aneurysm,  any  large  artery: 

If  symptomatic,  or  tor  indefinite  period  from  date  of  hospital  admission  for  suigicai  correction 

FoMowing  surgery: 

leohendc  hmb  pain  at  rest,  and;  either  deep  ischemic  ulcers  or  anWeftirachial  index  of  0.4  or  less „ 

ClBudteahon  on  walking  less  than  25  yards  on  a  level  grade  at  2  m«ee  per  hour,  and:  persistent  ooldnees  of  the  exiremily. 

one  or  more  deep  iscttemic  ulcers,  or  anldaA)rachieJ  index  of  0.5  or  less  „ _ 

Cleudicetion  on  weMng  between  25  and  100  yards  on  a  level  grade  at  2  mNee  per  hour,  end;  traphic  changee  (thin  sMn.  ab- 
sence T>f  hair,  dystrophic  nails)  or  anlde/brachial  index  of  0.7  or  less .. 

Caaudication  on  weMng  more  than  100  yards,  and;  diminished  pedpherai  pulses  or  snMe/brechiel  index  of  0.9  or  lees 

Nele  (1):  The  entde/brachial  index  is  the  reHo  of  ttte  eystolc  blood  preesure  at  the  enkie  (detewiined  by  Doppler  study)  dMded  by 

the  simultaneous  brecliiel  artery  systolic  bkxxf  pressure.  Ttie  normal  index  is  i  .0  or  greater. 
Note  (2):  These  eveluatione  ere  for  involvement  of  a  single  extremity,  if  more  ttian  one  extremity  is  affected,  evekiete  eech  ea- 

tremity  separately  and  combine  (under  {4.25),  ueing  iw  bllelsrel  laotor.  if  rw*^**^ 
Note  (3):  A  rating  of  100  percent  aha!  be  eeaJgnsd  es  of  the  dele  of  hoepllal  edreiesion  lor  surgical  correction.  Six  months  toUow- 
mo  discherge,  the  appropriale  dhablWy  laMng  shall  be  detennined  by  mendelory  VA  examinatea  Any  change  in  evehialion 
baeed  upon  that  or  any  aubeequent  eeamlnaBon  sheH  be  subject  to  the  provisions  of  {3.106(e)  of  this  chapiter. 

7112    Aneurysm,  any  smaU  artery: 

Asymptomatic  „ „ 

Note:  If  symptomatfc,  evelueto  accordkig  to  body  system  effected.  Foiowing  surgsry,  evekjale  residueN  under  the  body  sysism 
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7113    Artehovenoue  islula.  traumatc: 

With  high  output  heart  failure  

Without  heert  failure  but  with  enlarged  heart,  wide 
WHfKMjt  cardiac  involvement  but  with  edwna. 

Lower  extiemHy 

Upper  extremity 


aermaaee.  ano  aener  laceraaon  or  oesuns. 


With  edema  or  stasis  dermeUtie: 
Lower  extremity  .„.„.„..„._.. 


7114 

Ischemic  imb  pain  at  reel,  end;  either  deep  ischemic  uk«rs  or  ankle/brachial  index  of  0.4  or  less „.. 

Claudkatfon  on  waidng  less  than  25  yanle  on  a  level  grade  et  2  mUes  per  hour,  and;  either  persisteni  coUness  of  the  extrem- 
ity or  ankle/bracfiial  index  ol  0.5  or  less .* 

QeudkaSion  on  waMng  between  25  and  100  yards  on  a  level  grade  at  2  miles  per  hour,  and;  trophic  changes  (thin  skin,  atv 
sence  of  hair,  dystropf*:  nails)  or  anWe/brachial  irvlex  of  0.7  or  less 

CleudKetkjn  on  weMng  more  than  100  yards,  and;  diminished  perlpherel  puleee  or  wiMe/brechiel  index  of  0.9  or  lees 

Note  (1):  The  ankleA)rachial  index  is  the  ratio  of  the  systolic  bk)od  pressure  at  the  ankle  (determined  by  Doppler  study)  divided  by 
the  simuttaneous  t>rBChial  artery  systolic  t)kxxl  pressure.  The  normal  index  is  1 .0  or  greater. 

Note  (2):  Evaluate  leeiduals  of  aortic  and  large  arterial  bypass  surgery  or  arterial  graft  as  artenosderosis  obliterans. 

Note  (3):  These  evakiaHons  are  for  involvement  of  a  single  extremity,  if  more  than  one  extremity  is  affected,  evaluate  each  ex- 
tremity separately  and  combine  (under  §4.25).  using  the  bilateral  factor  (§4.26),  if 
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7115    Thrombo-angiitis  obliterans  (Buerger's  Disease): 

Ischemic  limb  pain  at  rest,  and;  either  deep  ischemic  uteers  or  enMe^yacfiial  index  of  0.4  or  less 

Claudication  on  waNcing  less  than  25  yards  on  a  level  grade  at  2  miles  per  hour,  and;  either  persistent  ooUness  of  the  extrsm- 
ity  or  ankleAxachial  index  ol  0.5  or  less _ _ 

Ctaudk»tion  on  walking  between  25  and  100  yards  on  a  level  grade  at  2  mUes  per  hour,  and;  trophc  cttanges  (thin  akin,  ab- 
sence of  hair,  dystroplMC  nails)  or  anMe/brachial  index  of  0.7  or  less 

Claudicatxxi  on  waRting  more  than  100  yards.  arKl;  diminished  peripheral  pulses  or  anMe/brachiai  index  of  0.9  or  less 

Note  (1):  The  ankfe/txachial  index  is  the  ratio  of  the  systolic  bkxxj  pressure  at  the  ankle  (determined  by  Doppler  study)  divided  by 
tt>e  simuttaneous  brachial  artery  systolic  bkxxJ  pressure.  The  normal  index  is  1 .0  or  greater. 

Note  (2):  These  evaluations  are  for  involvement  of  a  single  extremity.  If  more  titan  one  extremity  Is  affected,  evaluate  each  ex- 
tremity separately  and  combine  (under  §4.25).  using  the  bilateral  factor  (§4.26).  if  applicable. 

7117  Raynaud's  syndrome: 

With  two  or  more  digital  utoers  plus  autoamputatnn  of  one  or  more  digits  and  history  of  charadehstic  attacks 

With  two  or  more  digital  ulcers  and  history  of  characteristic  attacks _.„«„...... 

Characteristic  attacks  occurring  at  least  daily 

Characteristic  attacks  occuning  four  to  six  times  a  week ,. 

Characteristic  attacks  occurring  one  to  three  times  a  week ......._ 

Note:  For  purposes  of  this  section,  characteristic  attacks  consist  of  sequentiai  ootor  cftanges  of  the  <igils  of  or>e  or  more  extrem- 
ities lasting  minutes  to  hours,  sometimes  with  pain  arxj  paresthesias,  and  predpita'ed  by  exposure  to  coW  or  by  emotk>nal  up- 
sets. These  evaluatk>ns  are  for  the  disease  as  a  whole,  regardless  of  the  number  of  extremities  involved  or  whether  the  nose 
and  ears  are  involved. 

7118  Angkxieurotic  edema: 

Attacks  without  laryngeal  involvenwnt  lasting  one  to  seven  deys  or  tonger  and  occurring  more  than  eight  tirrtes  a  yeer,  or  at- 
tacks with  laryngeal  involvement  of  any  duration  occurring  more  ttian  hurice  a  year  

Attacics  without  laryngeal  involvement  lasting  or>e  to  seven  days  and  occurring  five  to  eight  times  a  yeer,  or  attacks  wtth  la- 
ryngeel  involvement  of  any  duration  occurring  once  or  twice  a  year ^ 

Attacks  without  laryngeal  involvement  lasting  one  to  seven  days  arxl  occuning  two  to  four  times  a  year 

7119  Erythromelalgia: 

Charactehstk;  attacks  that  occur  more  than  once  a  day,  last  an  average  of  more  than  two  hours  each,  respond  poorty  to  treat- 
ment, and  ttiat  restrict  most  routine  daHy  aciivilies ~ „ _ 

Characteristic  attacks  tftal  occur  more  tttan  once  a  day,  last  an  average  of  more  then  two  hours  eech,  end  respond  poorty  to 
treatment,  but  ttiat  do  not  restrict  most  routine  daily  activities ..^...^ ...^ 

Characteristk:  attacks  thet  occur  deily  or  more  often  but  tttat  respond  to  treetmeni  . . _.^ 

CfMraderistic  aUacks  tttat  occur  less  than  daiy  but  at  least  three  times  a  week  and  thai  respond  to  Ireaiment  ^, 

Note:  For  purpoaee  of  this  section,  a  cf«aracteristic  attack  of  erythromelalgia  consists  of  burning  pain  in  the  hands,  feet,  or  both. 
usueHy  bUeterel  and  symmetrical,  with  iiKreasad  skin  temperature  and  redness,  occuning  at  warm  anr>bient  temperatures.  These 
evakiattons  are  for  the  disease  es  a  wlxile,  regardless  of  the  number  of  extremities  involved. 

7120  Varicose  veins: 

With  the  following  findings  attributed  to  the  effects  of  varicose  veins:  Massive  board-like  edema  with  constant  pain  at  rest 

Persistent  edema  or  subcutar>eous  induration,  stasis  pigmentatxxi  or  eczema,  arxl  persistent  ulceration _ 

Persistent  edema  and  stasis  pigmentatkm  or  eczema,  with  or  without  intermittent  utoeraiion „ 

Persistent  edema,  incompletely  relieved  by  elevaiton  of  extremity,  with  or  wittKMJt  beginning  stasis  pignwnlation  or  eczema  .... 
Intermittent  edema  of  extremity  or  aching  arxl  fatigue  in  leg  after  protonged  starxfing  or  walking,  with  symptoms  relieved  by 

eievoiton  of  extremity  or  compressnn  hosiery 

Asymptomatic  palpable  or  visible  varicose  veins ~ 
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Note:  These  evakiatwns  are  for  irwolvement  of  a  single  extremity.  If  more  than  one  extremity  is  involved,  evalu^e  eech  extremity 
separately  and  combine  (under  §4^),  using  the  bilaieral  factor  (§4.26).  if  appMceble. 

7121  PostiiMebitk:  syndrome  of  any  ettotogy: 

WHh  the  following  findbigs  attributed  to  vemus  dtoeesa: 

Massive  boaid-Uke  edema  »rtlh  oonstanl  pain  at  rest 

Persisteni  edeme  or  subcutaneous  induratton,  stasis  pigmentatton  or  eczema,  and  persistent  ulceration 

Persisteni  edema  and  stasis  pigmentatkm  or  eczema,  with  or  withoul  intermitleni  ulceratton 

Persistent  edema,  ncompietely  relieved  by  etevetion  of  extremity,  with  or  wiltwui  beginrMng  stasis  pigmenialion  or  ec^ 

zema  _ _ „ „ „ „„ 

bileiinitieni  edeme  of  exiiemfty  or  ecfiing  ertd  fatigue  in  leg  alter  proloriged  standbig  or  waidng,  with  symptoms  relieved 

by  elevelton  of  extremity  or  compresston  hosiery 

Asymptomatic  palpabie  or  visible  varicose  veins :. 

ttolB:  These  evaluattons  are  for  involventeni  of  a  single  exiremily.  If  more  than  one  extremity  is  inwofwed,  evakiato  eech  extremity 
■eparaWy  and  combine  (under  {4.2S).  using  ttie  biatoral  factor  ({4.26),  it  appiicable 

7122  Gold  injury  reskluals: 

WNh  pain,  nuiTtoness,  cold  sensiHviiy,  or  aiVMalgia  plus  two  or  mere  of  Itte  foiowing:  Mssue  toss,  nal  afanormaiilies,  odor 
cfianges.  lociMy  impoirod  sensation,  hyperttidroeis.  X-ray  abrwrmalilea  (osteoporosis,  autMiticuiar  punched  out  lesions,  or 
oeteowfhriiis)  of  affected  parts 

WKh  pain,  rMjmtmess,  oold  sensiUvtty,  or  arttwalgia  plus  Bsbms  loss,  nel  abiiurinalitios,  color  olienges,  tocely  impaired  serea- 
or  X-ray  abnormalities  (osteoporosis.  sutMrtieular  pwKfied  out  lestons,  or  osteoaittwiti^  ol  affected 
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I  pein.  numt)r)e8B.  cold  sensrtivily,  or  arthralgia  ......._..._..„..««.>.».._......»^.........„.._.«. 

Note  (1):  Afflpulaitons  of  fingers  or  toes,  and  complcaiions  such  as  squamoue  eel  cerdnome  at  the  sNe  of  a  cold  Injury 

pariplieraf  neuropeiity  shouto  be  separately  evakiated  under  oifier  dtognoalic  codes. 
Diola  (2):  Evaluate  each  affeded  part  (hand.  fool,  eer,  noee)  separately  and  combine  the  ratings,  if  appropriate,  in  accordance 

with  {{4.25  and  4.26. 


3D 


20 
10 
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7123 


SoU  ttsaiM  ssfcoma  (o«  vascutar  origin)  „ „ _ „ 

A  rating  ol  100  paioani  shaN  continue  beyond  the  ceaaatlon  ol  any  auigical.  X-ray,  antmeopiastic  chemotherapy  or  other 
therapeutic  procedure.  Six  months  after  discontinuance  of  such  treetment.  the  apprqprlale  disabinty  rating  shan  be  determined 
by  mandatory  VA  examination.  Any  change  in  evatualion  based  upon  that  or  any  subsequent  examinatKin  shall  be  sutjject  to 
the  provisions  ot  S3.l05(e)  o(  this  chaplsr.  H  there  has  been  no  local  reourrenoe  or  metastasis,  rate  on  residuals. 


100 


(Authority:  3«  U.S.C  1155) 


(FR  Doc.  97-32413  Filed  12^10-47: 8:45  un| 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40CFRPart82 

[FRL-aMi-q 

^  —  • — ■  —  * 

iaGimiCM 
MtpMinen 
Correction 


to  Air  Quality 
Plan  for  Connecticut; 


AOOiCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  correction. 


r:  The  Environmental  Protection 
Agency  published  in  the  Federal 
Register  of  Monday,  October  6.  1997,  a 
direct  final  rule  coDceming  the  approval 
of  regulations  which  define  reasonably 
available  control  technology  for  sources 
of  nitrogen  oxides  in  Connecticut. 


Inadvertently,  the  wrong  city  address 
was  attributed  to  two  fscilities  affected 
by  the  regulations.  Also  in  that 
document,  the  table  of  EPA  approved 
regulations  was  mislabelled. 
DATES:  Effective  on  December  11, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Steven  A.  Rapp  at  (617)  565-2773.  or  E- 
mailat 

Rapp.Steve^SPAMAIL.EPA.GOV. 
SUPPt^MBITARY  MFORMATION:  The  EPA 
published  a  direct  final  rule  in  the 
October  6.  1997  Federal  Register  (62  FR 
52016)  adding  §  52.370(c)(72)  and 
S  52.385  but  inadvertently  included  the 
wrong  city  address  for  two  facilities 
listed  under  §  52.370(c)(72)(i)  and 
mislabelled  the  table  of  EPA  approved 
regulations  under  §  52.385.  This 
correction  changes  the  address  for  the 
two  entries  as  well  as  the  Isbel  of  the 
table. 

In  FR  Doc.  97-26434  published  on 
October  6. 1997,  (62  FR  52016}  make  the 
following  corrections: 


I82J70    [Corrscted] 

1.  On  page  52020,  in  the  third  column 
in  §  52.370(c)(72)(iMB).  in  the  fourth 
Une,  "New  Haven  *  *  *"  should  read 
"Bridgeport*   •  •", 

2.  On  page  52021,  in  the  third  column 
in  §52.370(c)(72)(iKK).  in  the  sixth  line. 
"New  Haven"  should  read 
"Bridgeport". 

152.386    [Corrected] 

3.  On  pages  52022  through  52029,  the 
heading  for  the  table  "Table  52.384 — 
EPA- Approved  Regulations"  should 
read  "Table  52.385 — EPA-Approved 
R^julations",  and 

4.  On  page  52027,  the  table  in 
§  52.385,  under  Connecticut  state 
citation  22a-174-22,  Control  of  nitrogen 
oxide  emissions,  the  subentries  that 
begin  with  the  dates  "5/18/95"  and  "2/ 
14/96"  are  corrected  to  read  as  follows: 


Table  52.385— EPA-Approved  Regulations 


Connecllcut  stale  Cita- 
tion 


Dales 


Titie/subiect 


Date 

by 


.  approved 
byEPA 


S?citi3iOT      S«c*i°"  ^3^  Comments/deschpdon 


50a»5 10^8«7 


— ^ 


..»    (c)72 


Case-apedRc  tradkig  order  tor 
United  INuminatlng's  Station 
S3,  in  Bridgeport. 


2/14/96 lOMra? 


<c)72 


Case-specific  trading  order  tor 
United  Hluminating's  Station 
,  m\  Bnogopon. 


Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  is  therefore  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
In  addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 


FR  58093.  October  28. 1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16.  1994). 

Because  this  action  is  not  subject  to 
notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  aeq.). 


Under  5  U.S.C  801(aHl)(A}  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2). 
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Dated:  November  25, 1997. 
Susan  Stndlien, 

Deputy  Director,  Office  of  Ecosystem 
Protection.  Repon  I. 

(FR  Doc.  97-32331  Filed  12-10-97;  8:45  am) 
aa^siQ  coos  66ao-6o-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300 
[FRL-693»-2] 

National  Oil  and  Haardoua 
Sulwtancaa  Contingancy  Plan; 
National  Priorltias  List  Updat* 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  partial  deletion  of  the 

Para-Chem  Southern.  Inc.  Superfund 

Site  from  the  National  Priorities  List 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  partial 
deletion  of  the  Para-Chem  Superfund 
site  in  Simpsonville.  South  Carolina 
from  the  National  Priorities  List  (NPL). 
The  portion  to  be  deleted  (Source 
Control  Portion  of  the  Site)  is  described 
below.  The  NPL  is  Appendix  B  of  40 
CFR  part  300  which  is  the  National  Oil 
and  Hazardous  Substances  Contingency 
Plan  (NCP).  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Enviromnental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  as  amended. 
EPA  and  the  State  of  South  Carolina 
have  determined  that  all  appropriate 
Fund-financed  responses  under 
CERCLA  have  been  implemented  on  the 
portions  of  the  property  targeted  for  this 


partial  deletion  and  that  no  further 
cleanup  by  responsible  parties  is 
appropriate.  Moreover.  EPA  and  the 
State  of  South  Carolina  Department  of 
Health  and  Environmental  Control  have 
determined  that  remedial  actions 
conducted  on  these  portions  of  the 
property  at  the  site  to  date  remain 
protective  of  public  health,  welfare,  and 
the  environment 
EFFECTIVE  OATE:  January  12. 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Terry  L.  Tanner,  Remedial  Project 
Manager,  U.S.  EPA.  Region  4. 61 
Forsyth  Street.  Atlanta.  GA  30303. 404/ 
562-8797. 

SOPPI^MENTARY  INFORMATION:  The  site 
portion  to  be  deleted  from  the  NPL  is  a 
portion  (Souree  Control  Portion)  of  the 
Para-Chem  Southern.  Inc.  Superfund 
Site,  Simpsonville.  South  Carolina.  The 
Source  Control  Portion  of  soils  within 
one  waste  disposal  area  of  the  Site 
consisted  of  the  excavation  of  686  terns 
of  drums,  waste,  and  contaminated 
soils.  These  materials  were  classified  as 
a  hazardous  waste  by  characteristic,  and 
shipped  to  the  GSX  landfill.  This  partial 
deletion  does  not  include  all  site  soil 
actions  nor  the  groimdwater  remedial 
action  which  will  remain  on  the  NPL.  A 
Notice  of  Intent  to  Delete  for  this  site 
was  published  in  the  Federal  Regislar 
on  June  30. 1997  (62  FR  35115).  The 
closing  date  for  comments  on  die  Notice 
of  Intent  to  Delete  was  July  30, 1997. 
EPA  received  no  comment^  during  this 
period. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 

Table  1.— General  Superfund  Section 


subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund)  financed 
remedial  actions.  Any  site  deleted  frmn 
the  NPL  remains  eligible  for  fund- 
financed  remedial  actions  in  the 
unlil»ly  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.66(c)(8)  of  the  NCP  states  that  fund- 
financed  actions  may  be  taken  at  sites 
deleted  from  the  NPL.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  cost  associated  with  response 
efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Chemicals, 
Hazardous  waste.  Intergovernmental 
relations,  Superfund. 

Dated:  September  16, 1997. 
Phyllis  P.  HaU. 

Acting  Reffonal  Administrator,  Region  4. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  300  is  amended 
as  follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Aotfaority:  33  U.S.C.  1321(cK2):  42  U.S.C 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  351;  E.O.  12580;  52  FR  2923.  3 
CFR,  1987  Comp..  p.  193. 

Appendix  B—(AiiMBded| 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  revising  the  entry  for 
"Para-Chem  Southern,  Inc., 
Simpsonville,  South  Carolina"  to  read 
as  follows: 

Appendix  B  to  Part  3f»—fi^daaai 
Priorities  List 


Stale 


Site  name 


City/County 


SO ~ Para-Chem  Southern.  Inc 


SimpaowvWe 


P-Sites  with  partial  deletion(s). 


[FR  Doc.  97-32186  FUed  12-10-97;  8:45  am) 
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Proposed  Rules 


Fadaral  Ragister 

Vol.  62.  Na  238 

Thunday,  December  11,  1907 


TMb  MCtfon  of  the  FEDERAL  REGISTER 
uuiili*w  notices  to  the  public  of  ttie  proposed 
iMUfKe  of  rules  and  reguMions.  The 
pmpoee  of  these  notices  is  to  give  intsr— tsd 
pmwim  an  opportunity  to  participate  in  the 
lul*  making  prior  to  the  adoption  of  the  final 


NORTHEAST  DAIRY  COMPACT 


7CFRPwt1301 

Nolioc  of  PfopMOd  RutaffMUnQ;  Ovw 
Ontor  Prio*  Ragulations 


Northeast  Dairy  Compact 
Commission. 


The  Northeast  Dairy  Compact 
Commission  proposes  to  amend  the 
current  Compact  Over-order  Price 
Regulation,  to  exempt  from  the 
regulation  fluid  milk  distributed  by 
handlers  during  the  1998-1999  contract 
year  under  open  competitive  bid 
contracts  with  School  Food  Authorities 
in  New  England  for  Child  Nutrition 
Programs  qualified  for  reimbursement 
under  the  National  School  Lunch  Act  of 
1946  and  the  Child  Nutrition  Act. 
Representatives  of  New  England  Scihool 
Food  Authorities  and  Food  Services 
Programs  have  indicated  to  the 
Commission  that  the  Regulation  has  had 
an  adverse  financial  impact  on  thair 
programs  that  will  ultimately  be  bom  by 
school  children.  The  proposal  to  exenipt 
milk  distributed  to  School  Lunch 
Programs  will  avoid  any  increase  in 
price  to  children  due  to  the  regulation 
for  milk  provided  by  School  Food 
Service  Programs. 

OATO:  Written  comments  and  exhibits 
may  be  submitted  until  5:00  PM. 
January  12,  1998.  A  public  hearing  to 
take  testimony  and  receive  documentary 
evidence  relevant  to  amending 
$1301.13  will  be  held  on  December  29. 
1997  at  10:00  AM. 


I:  Sand  comments  to  the 
Northeast  Dairy  Compact  Commission. 
43  State  Street  P.O.  Box  1058, 
Montpelier.  VT  05601. 

The  hearing  will  be  held  at  the 
Ramada  Rolling  Green  Hotel  and 
Conference  Center.  311  Lowell  St., 
Andover,  Massachusetts. 

FOR  FURTHER  MFORMATMN  COffTACT: 
Daniel  Smith,  Executive  Director. 
Northeast  Dairy  Compact  Commission  at 
the  above  address  or  by  telephone  at 


(802)  229-1941  or  by  facsimile  at  (802) 
229-2028. 

SUPPI^MBITARY  MFOmUTION: 
L  Background 

The  Northeast  Dairy  Compact 
Commission  (the  "Commission")  was 
established  under  authority  of  the 
Northeast  Interstate  Dairy  Compact  (the 
"Compact").  The  Compact  was  enacted 
into  law  by  each  of  the  six  participating 
New  England  states  as  follows: 
Connecticut — Public  Law  93-320; 
Maine— PubUc  Law  89^37.  aa 
amanded.  Public-Law  93-274; 
MiHachusetts— Public  Law  93-370; 
New  Hampshire — Public  Law  93-336; 
Rhode  Island— Public  Law  93-106; 
Vermont — Public  Law  89-05,  as 
amended  93-57.  In  accordance  with 
Article  I.  Section  10  of  the  United  States 
Constitution,  Congress  consented  to  the 
Compact  in  Public  Law  104-127  (FAIR 
Act),  Section  147,  codified  at  7  U.S.C 
7156.  Subsequently,  the  United  States 
Secretary  of  Agricultiue.  pursuant  to  7 
U.S.C  7256(1).  authorized  the 
implementation  of  the  Compact. 

Pursuant  to  its  authority  under  Article 
V,  Section  11  of  the  Compact,  the 
Commission  conducted  an  informal 
rulemaking  proceeding  to  adopt  a 
Compact  Over-order  Price  Regulation. 
See  62  FR  29626  (May  30.  1997}.  The 
Commission  amended  and  extended  the 
Compact  Over-order  Price  Regulation  on 
October  23. 1997.  See  62  FR  62810 
(November  25. 1997). 

Pursuant  to  Article  V,  Section  11,  the 
Commission  is  proposing  to  amend  the 
current  Compact  Over-order  Price 
Regulation  to  exempt  from  the 
regulation  fluid  milk  distributed  by 
handlers  under  open  and  competitive 
bid  contracts  for  the  1998-1999  contract 
year  with  School  Food  Authorities  in 
New  Ei^land  for  Child  Nutrition 
Programs  qualified  for  reimbursement 
under  the  National  School  Lunch  Act  of 
1946  and  the  Child  Nutrition  Act  of 
1966.  The  current  Compact  Over-order 
Price  Regulation  is  codified  at  7  CFR 
1300  through  1308.1.  The  Conunission 
submits  as  its  proposed  rule  for 
purpoaes  of  public  review  and  comment 
a  new  paragraph  (e)  to  be  added  to  7 
CFR  1301.13  Exempt  milk. 

n.  Date.  Time  and  Location  of  tha 
Public  Hearing 

The  Northeast  Dairy  Comptact 
Commission  will  hold  a  public  h«i»ring 


at  10:00  AM  on  Elocember  29.  1997  at 
the  Ramada  Rolling  Green  Hotel  and 
Conference  Center,  311  Lowell  Street, 
Andover.  Massachusetts. 

m.  Request  for  Written  ConuBents 

Pursuant  to  Article  VI  (D)  of  the 
Commission's  Bylaws,  any  person  may 
participate  in  the  rulemaking 
proceeding  independent  of  the  hearing 
process  by  submitting  written  comments 
and  exhibits  to  the  Commission. 
Comments  and  exhibits  may  be 
submitted  at  any  time  until  5:00  PM, 
January  12, 1998.  Comments  and 
exhibits  will  be  made  part  of  the  record 
of  the  rulemaking  proceeding  only  if 
they  identify  the  author's  name,  address 
and  occupation,  and  if  they  include  a 
sworn  notarized  statement  indicating 
that  the  comment  and/or  exhibit  is 
presented  based  upon  the  author's 
personal  knowledge  and  belief. 
Facsimile  copies  will  be  accepted  up 
until  the  5:00  PM,  January  12,  1908 
deadline  but  the  original  copies  must 
then  be  sent  by  ordinary  mail. 

Comments  and  exhibits  should  be 
sent  to:  Northeast  Dairy  Compact 
Commission.  43  State  Street,  P.O.  Box 
1058,  Montpelier,  VT  05601,  (802)  229- 
2028  (fax). 

For  more  information,  contact  a  New 
England  state  department  of  amiculture 
or  the  Compact  Commission  offices — 
(802)229-1941. 

Dated  December  8, 1997. 
List  ofSobfacts  in  7  CFR  PaH  1301 

Milk. 

By  authority  of  tiie  Commission. 

For  tlie  Commission. 
Daniel  Sadtk. 
£x8Cfttive  Diroctor. 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
amend  7  CFR  part  1301  as  follows: 

PART  1301— (AMENDED] 

1.  The  authority  for  part  1301 
continues  to  read  as  follows: 

Anthorily:  7  U.S.C  72S8. 

2.  Section  1301.13  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

f  1301.13    Exempt  mML 

(e)  Effective  April  1, 1998,  all  fluid 
milk  distributed  by  handlers  in  eight 
ounce  containers  under  open  and 
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competitive  bid  contracts  for  the  1996- 
1999  contract  year  with  School  Food 
Authorities  in  New  England,  as  defined 
by  7  CFR  210.2,  far  Child  Nutrition 
Programs  qualified  Cor  reimbursement 
under  the  National  School  Lunch  Act  of 
1946,  as  amended,  42  U.S.C.  1751  et. 
seq.,  and  the  Child  Nutrition  Act  of 
1966,  as  amended,  42  U.S.C  1773  et. 
$eq. 


the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington. 
FOR  FURTHER  MF0RMA7I0N  CONtACT: 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Dixactorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
bx  (425)  227-1149. 

SUPPIjBlfBfTARY  mformahon: 


(PR  Doc.  97-32400  Piled  12-10-«7;  6:45  am]      Commwita  Invited 


DEPARTMENT  OF  TRANSPORTATION 


14  CFR  Part  99 
IPocfcatMaOr  MM  160  AP| 


Airtous  Model 

AOaiCY:  Federal  Aviation 
Administration,  DOT. 
ACTON:  Notice  of  proposed  rulemaking 
CNPRM).        

tUMMAIIY!  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  IAD)  that  is  applicable  to 
certain  Aiitnu  Model  A320  and  A321 
series  airplanes.  This  proposal  would 
require.activation  of  a  spoiler  fiuu^tion 
that  allows  partial  ground  spoiler 
activation  with  only  one  main  landing 
gear  compressed,  lliis  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  possible 
delays  in  dacaleiation  whmi  lanHing 
with  strong  cross  winds  and/or  on  a 
contaminated  runway,  which  could 
increase  the  potential  for  >«nHing 
overrun. 

OATQ:  Comments  most  be  received  by 
January  12, 1998. 

Sulmiit  comments  in 


triplicate  to  the  Federal  Aviation 


rto 
idi 


Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-^iIM- 
150-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9KN)  a.m.  and  3K)0 
p.m.,  Monday  through  Friday,  except 
Pedesal  holidays. 

The  service  mfoxmation  refnenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Beilonte,  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  aignments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  nde.  The  proposals  contained 
in  this  notice  may  be  dumged  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  die  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  repcxt 
summarising  each  FAA-public  contact 
concerned  with  the  substance  erf  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  wliich  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-150-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availaliffity  of  NPSkfa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attmtion:  Rules  Dodcet  No. 
97-NM-150-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055^*056. 


The  Direction  Generale  de  I'Aviatien 
Civile  (DGAC).  which  is  die 
airworthiness  authority  for  France, 
advises  that  possible  deiay  in  activation 
of  automatic  deceleration  means  when 
landing  with  strong  cross  winds  and/or 
on  a  contaminated  runway  can  occur  on 
certain  Airbus  Model  A320  and  A321 
series  airplanes.  This  condition,  if  net 
corrected,  could  increase  the  potential 
for  landing  overrun. 


Explanation  of  Relevant 
Infomatiasi 


Airbus  has  issued  Service  Bulletin 
A320-27-1088.  Revision  3.  dated 
December  11. 1996.  which  describes 
procedures  for  activation  of  a  pa^t^  lift 
dumping  function  ("phased  lift 
dumping")  that  allows  partial  ground 
spoiltBr  activation  with  only  one  main 
landing  gear  compressed.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  96-169-081(8), 
dated  August  28. 1996.  in  order  to 
assure  the  continued  airworthiness  of 
these  aiqdanes  in  France. 

FAA'aCwrlMieM 

Theae  ai^lane  nuxfols  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  die  UiiitBd 
States  undOT  the  provisions  crf$21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  Ulateral 
airworthiness  agreemmt  Pursuant  to 
tills  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  Jj|iis 
type  design  that  are  oertificatBd  for 
operation  in  the  United  States. 

Emdanetien  of  Eeqnlreni— Is  ef 
Piepeaed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
t3^,design  roistered  in  the  United 
States,  the  jMopoeed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cotfthmfmtit 

The  FAA  estimates  diet  132  airplanes 
of  U.S.  registry  would  be  afhcled  by  thia' 
proposed  AD,  that  it  would  take 
approximately  17  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  Ishor  rate 
is  $60  per  woric  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$134,640.  or  $1,020  per  airplane. 

The  cost  inmect  figure  discussed 
above  is  based  on  assumption,  that  no 
operator  has  yet  accomi^hed  any  of 
the  proposed  requirements  of  diis  AD 
action,  and  that  no  operator  wotild 
accomplish  those  actions  in  the  future  if 
this  AD  wwe  not  adopted. 


•S228 
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Begulalorjr ! 

The  n^ulatioBf  proposed  herets 
would  not  have  mbsuntial  dirsct  eifBctc 
on  the  States,  on  the  relatiooahip 
betwreen  the  national  govanuaent  and 
the  Stataa.  or  on  the  diatiibution  of 

laponaibilities  among  the 
i  levela  of  govenunent.  Therefore, 
in  accordance  widi  Executive  Oidar 
12612.  it  ia  detennined  that  this 
propoaal  would  not  have  sufficient 
toderalism  implications  to  warrant  the 
prnMration  of  ■  Federalism  Asaeaaaant. 

Fnr  the  reasom  discussed  above,  I 
certify  that  this  proposed  reguledon  (1) 
is  not  a  "significant  regulatory  actWm" 
vwWr  Executive  Order  128M;  (2)  is  not 
»"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  poaitive  or  negative, 
on  a  substantial  number  of  saaall  entitiaa 
under  the  critsEia  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  thia 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  raptiw 


in  14  CFt  Part  39 

Aii^ranaportation,  Aircraft.  Aviatkm 
safety.  Safety. 

ine  rTopoeea  AsMndnwnt 


Accordingly,  pursuant  to  the 
authocity  delegated  to  me  by  the 
Administrator,  the  Federal  Avietioa 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART 


1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aaifciillj  40 U.S.C  10e(g).  40113. 44701. 

^mia    tAmawdadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthinaas 
directive: 

AMas:  Docket  97-NM-150-AD. 

A^UcabUity:  Modal  A320  and  A321  sarias 
altplanas  on  wtuch  Airbus  Mortification  No. 
2474S  (Airbus  Sorvica  BuUatin  A320>27- 
1068.  Revision  3,  dated  DsesaAsr  11, 1000) 
has  not  bean  aocomplisbad,  oartifioated  in 
aaycatsgocy. 

Nala  1:  This  AD  applies  to  aach  airplane 
idantiflad  in  the  pracediofl  applicability 
provision.  fegardMss  of  wnatnsr  it  has  been 
otiiarwiaa  modified,  alteied.  or  repaired  in 
the  area  mifatect  to  tlia  requti  iimaets  of  this 
AO.  For  aiiplaaes  tliat  hav«  bean  modllled. 
aitamd.  or  rapairad  so  tiiat  tlia  perfonaaaoa 
of  the  raquiramenU  of  tlus  AD  is  allactsd.  tlie 


'  aiust  raquaat  approval  for  an 
I  of  roaipHance  in 
I  with  DM^mpli  (b)  of  tliia  AO. 
Ths  raqussi  slieuM  indiMls  aa  aaaaasaMnI  of 
the  aflact  of  tha  modificatioa.  aharation.  or 
repair  en  tha  iieaafc  cooditien  addiaasad  by 
thia  AD:  and.  if  Ike  < 


spaciik  prapasii  actiooa  te  tidnu  it 
Comtphmnca:  Raquirad  as  indicated,  u 
aocamnliahad  pra^^ously.  To  prevent 
poaaibia  deieya  in  dacelaiatiun  when  tending 
with  atiaag  oeas  winds  and/er  on  a 
oaaitomlnalad  nmway.  which  could  incraaae 
thapelantial  far  landiac  ovenun.  acoomnliah 
thefoUowl^ 

(a)  Withia  12  nooths  altar  tha  effective 
data  of  tiiis  AD.  activate  tha  spoiler  "phaaed 
lilt  dumpiag"  hinction  by  modifying  tha 
aircraft  wiriag  at  tlw  level  of  tlie  tluea  spoiler 
elevator  conputar  (SEC)  connectors,  in 
accordance  with  Aiibua  Service  Bulletin 
Aa20-27-loeo,  Revision  S.  dated  December 
11,1006. 

(b)  An  alternative  metliod  of  compUanoa  or 
It  of  tlM  rwplianra  time  tliat 

Bcoaptabk  level  off 
if  approved  l>y  tlia  Managar, 
latemational  Branch.  ANM-116,  FAA. 
Transport  Airplane  Diradorate. 
aball  subeiit  their  raquests  through  an 
appaepriale  FAA  Principal  Maintenance 
Inapei'tnr,  who  may  add  comments  and  than 
aand  it  to  the 
ANM-116. 


I  of  approvad  ahamadve  i 
compliance  with  thia  AD,  if  any,  amy  be 
nhtaiail  from  ths  hitatTtional  BraaJcb. 
ANM-116. 

(c)  Special  flight  penauU  may  be  iaaued  in 
accordance  with  sections  21.197  and  21.190 
of  the  Federal  Aviation  Regulations  (14  (TR 
21.197  and  21.190)  to  operate  tlie  aiiplaaa  to 
a  location  wliera  the  requirements  of  this  AD 
can  be  accomplished. 

Nets  1;  The  subject  of  this  AD  is  addressed 
bi  Pisncb  airworthinaas  directive  06-16O- 
OOlO).  dalad  Ai^ust  20, 1006. 

I  in  Rantoa.  Waahii^taa.  on 
■  S.  1007. 

Acting  ktmagm;  Tmmpoit  AirpJan* 
Dirmctorate,  Aircraft  CntifiaUion  Service. 
(FR  Doc  97-32426  Filed  12-10-07;  8:45  ami 


OEPARTMQfT  OF  TIUNSPOfVTATION 

P909fw  AvwHon  AonMnMVMiOfi 
14CFRPM1M 

(Docket  No.  97-NM-10t-A0) 

RIN2120-AAt4 


Modal  S2S-100  Sortoo  Aiiplwtoo 

AOWCY;  Federal  Aviation 
Administration,  DOT. 


ACnOM:  Notice  of  proposed  rulemaking 
(NPRM). 

■tMMMIV:  This  document  propoees  the 
adoption  of  a  new  airwrorthiness 
directive  (AD)  that  is  appbcable  to 
certain  Diimier  Model  329-100  series 
airplanes.  This  propoaal  would  require 
replacement  of  electrical  relays  15KF 
aiiid  161CF,  which  control  the  auxiliary 
propeller  control  fsetbering  system, 
with  relays  having  increased  loed 
capacity.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  fcneign 
civil  airworthiness  authority.  The 
actioiieapecified  by  iIm  propooed  AD 
are  intended  to  prevent  failuxe  of  the 
auxiliary  propeller  control  fisatbering 
system,  which,  in  the  event  of  an  engine 
£ailure  combined  with  isilure  of  the 
primary  propeller  pitch  control,  could 
raeult  in  the  inability  la  iwathar  the 
propeller,  and  consequent  reduced 
contiollability  of  the  airplane. 

OATB:  Comments  must  be  lecaived  hf- 
lanuary  12, 1998. 

AOOMCSm:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
103-AD,  1601  Lind  Avenue,  SW., 
Ronton.  Waahington  990S5-40S6. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  smd  3KK) 
p.m.,  Monday  throu^  Friday,  except 
Federal  holidays. 

The  service  information  refisraiiced  in 
thepropoeed  rule  may  be  obtained  from 
Domiar  Deutsche  Aerospace.  P.O.  Box 
1103.  I>-62230  WeaaUM.  Federal 
Republic  of  Germany.  This  information 
may  be  examined  at  the  FAA.  Tranqxat 
AirplaiM  Directorate.  1601  Liad 
Avenue,  SW.,  Renton.  WaahinglDii. 

POR  njOTTHER  0#OMIAT10N  CONTACT: 
International  Branch.  ANM-116,  FAA, . 
Transport  Airplane  Directorate,  1601 
Lind  AveniM,  SW.,  Renton,  Waahir^jton 
90055-4056:  telephone  (425)  227-21 10; 
fcx  (425) 227-1149. 


hiterested  persons  are  invited  to 
participate  in  the  nmlring  of  the 
proposisd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
Idmitlfy  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
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in  this  notice  may  be  changed  in  li^t 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  DotJcet  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-103-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-103-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Diacuaaion 

The  Luftfahrt-Bundesamt  (LBA). 
wrhich  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that,  because  of  the 
limited  load  capacity  of  electrical  relays 
15KF  and  16KF,  performing  the 
standard  test  procedure  on  the  propeller 
control  feathering  system  could  result  in 
an  overload  of  these  electrical  relays. 
Such  overload  could  cause  a  Cailure  of 
the  auxiliary  propeller  control 
feathering  system.  This  system  is  a  back- 
up to  the  primary  propeller  pitch 
control  system,  and  would  be  used  to 
feather  the  propeller  in  the  event  of  an 
engine  feilure  combined  with  failure  of 
the  primary  propeller  pitch  control. 
This  chain  of  feilure  events  could  result 
in  the  inability  to  feather  the  propeller, 
and  consequent  reduced  controllability 
of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Domier  has  issued  Service  Bulletin 
SB-328-61-138.  dated  November  13. 
1995,  which  describes  procedures  for 
replacement  of  electrical  relays  15KF 
and  16KF  with  relays  having  increased 
load  capacity.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  The  LBA 
classified  this  service  bulletin  as 


mandatory  and  issued  German 
airworthiness  directive  96-002,  dated 
January  8, 1996,  in  order  to  assure  the 
continued  airworthiness  of  these  * 
airplanes  in  Germany. 

FAA's  Concluaiona 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regnlations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Eaqtlanation  of  BeqiurBinenta  of 
Propoaed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
t]rpe  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Coatlmpact     « 

The  FAA  estimates  that  38  airplanes 
of  U.S.  registry  would  be  afiiected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  S60  per 
work  hour.  Required  parts  would  be 
provided  by  the  maniifactiuer  at  no  cost 
to  operators.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estinMted  to  be  $2,280,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  wotild 
accomplish  those  actions  in  the  futiire  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  dutribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  raitities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaltiation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
AODRESSES. 

List  of  Snbjecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Tne  Prapooed  A  iiiwiMluionl 

Accordingly,  pursiumt  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
OIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antfaorttr-  49  U.S.C.  ie6(g),  40113, 44701. 

139.13   [Amandod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthinesa 
directive: 

Domier  Docket  97-NM-103-AD. 

Applicability:  Model  328-100  series 
airplanes  having  serial  numben  3005 
through  3063  inclusive,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  appbcability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repairBd  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efEect  of  the  modification,  alteration,  xx 
repair  on  the  unsaiiB  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ^lure  of  the  auxiliary 
propeller  control  feathering  system,  whidi. 
in  the  event  of  an  engine  failure  combined 
with  failure  of  the  primary  propeller  pitch 
control,  could  result  in  the  inability  to 
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feallMr  the  proMllOT,  and  cooMquant 
ndmad  controlUbilily  of  tha  airpUiM: 
■CC— plUh  the  folio«ving: 

(•)  Within  90  day*  after  the  effactiv*  date 
of  this  AD.  replaca  electrical  relay*  15KF  and 
lAKF  having  part  number  (P/N) 
DON405MS20U5NL  with  reUys  havii«  P/N 
2504MY1.  in  accordance  with  Dootar 
Service  Bulletin  SB-328-ei-13«.  dated 
November  13.  IMS. 

(b)  A*  of  the  affective  data  of  thii  AD.  no 
panon  (hall  iuUll  relay*  15ICF  and  16KF 
iMving  P/N  DON405M520USNL  on  any 
airplane. 

(c)  An  alternative  method  of  compliance  or 
adtuatment  of  the  compliance  time  that 
provide*  an  acceptable  laral  of  aafiety  may  be 
uaed  If  approved  by  the  MaMger. 
International  Branch.  ANM-116.  FAA. 
Tranaport  Airplane  Directorate.  Operators 
ahall  *ubmil  their  request*  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comment*  and  then 
■end  it  to  the  Manager.  International  Branch. 
ANM-lie. 


)  2:  Information  concerning  the 

I  of  approved  alternative  method*  of 

I  with  this  AD.  if  any,  may  be 
I  ikom  the  International  Brench. 
ANM-11S. 

(d)  Special  flight  permiu  may  be  iwiMd  in 
accordance  with  §$  21.197  and  21.iee  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirement*  of  this  AD 
can  be  accompliahed. 

Nale  S:  The  *ubiect  of  thi*  AD  i*  addreased 
in  Gennan  airworthineas  directive  96-002. 
dated  January  8.  ItM. 

laaued  in  Renton.  Washington,  on 
December  5. 1997. 

lofaiMlkkey. 

Acting  Manag&r,  Tmnaport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  97-32425  Filed  12-10-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctot  No.  •7-NM-IM^AO] 

RIN2120-AA64 

Airworthiness  Directlvee;  Daeeeult 
Model  Mystere-Fetcon  50  Serlea 
Airpiaries 

AOenCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

•UMMARV:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Oessault  Model  Mystere-Falcon  50 
series  airplanes.  This  proposal  would 
require  a  one-time  inspection  of  the 
clearances  around  the  wiring  ha 


of  the  right-hand  electrical  cabinet,  and 
readjustment  of  the  clearances,  if 
necessary.  This  proposal  would  also 
require  installation  of  protective  strips 
on  the  wiring  harnesses  and  equipment 
supports.  This  proposal  is  prompted  by 
issuance  of  mandatory  continued 
airworthiness  information  by  a  foreign 
dvil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  interference 
between  the  wiring  harnesses  and 
ad|acent  equipment,  support  brackets, 
and  structural  elements,  which  could 
cause  an  electrical  short  circuit  resulting 
in  fire,  and  consequent  loss  of  electrical 
'power  to  essential  flight  systems. 
OATCS:  Comments  must  be  received  by 
January  12. 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  97-NM- 
190-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Dassault  Falcon  )et  Corporation. 
Teterboro  Airport.  P.O.  Box  2000.  South 
Hackensack,  New  Jersey  07606.  This 
information  may  be  exanllned  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW,.  Renton, 
Washington. 

FOR  FURTHER  MFORMATION  CONTACT: 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
9805S-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

StiPPLEMENTARY  MFORMATION: 


Invited 

Interaated  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
cotuidered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examinatioo  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-190-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
97-NM-190-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 


The  Direction  Generale  de  I'Aviation 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  imsafe 
condition  may  exist  on  all  Dassault 
Model  Mystere-Falcon  50  series 
airplanes.  The  DGAC  advises  that  it 
received  a  report  of  an  in-flight  incident, 
in  which  interference  between  a  wiring 
harness  cable  and  an  equipment  support 
bracket  resulted  in  an  electrical  short. 
This  condition,  if  not  corrected,  could 
result  in  fire  and  loss  of  electrical  power 
to  eaeential  flight  systems. 


Explanation  of  Relevant  Servicx 
Information 

Dassault  has  issued  Service  Bulletin 
F50-256  (F5O-20-5).  Revision  1.  dated 
E)ecember  22.  1996.  which  describes 
procedures  for  a  one-time  inspection 
(measurement)  of  the  clearances 
between  the  wiring  harnesses  and  the 
equipment,  support  brackets,  and 
structural  elements  between  fuselage 
frames  9  and  11,  on  the  right-hand 
electrical  cabinet;  and  adjustment  of 
these  clearances,  if  necessary. 
Additionally,  the  service  bulletin 
describes  procedures  for  installation  of 
Teflon  protective  strips  on  the  wiring 
harnesses  and  rubber  protective  strips 
on  the  rear  edges  of  the  equipment 
supports.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  airworthiness  directive  96-094- 
017(B)R1.  dated  December  18,  1996.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 
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■  FAA's  Genchiaions 

This  airplane  model  is  manufacttued 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.20) 
and  the  applicable  bilateral 
airworthiness  agreement.  Piusuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

ExplanatioB  of  RaquirementB  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registereid  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  btilletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  155  Dassault 
Model  Mystere-Falcon  50  series  ' 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  6  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $355  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  \p  be  $110325.  or 
$715  per  airplane. 

The  ctMt  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

legolatorf  laqiact 

Tlie  regulations  proposed  herein 
would  not  have  substantial  direct  efbcts 
on  the  States,  on  the  relationship 
betvreen  the  national  government  and 
the  States,  or  on  the  diistribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  eccordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
foderalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reesons  discussed  ^love,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Hexibilify  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  E)ocket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safefy.  Safety. 

The  Propoeed  Amendment 

Accortlingly.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  R^ulations 
(14  CFR  part  39)  as  follows: 

PART  39-nAIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

§30.13    [AmsndadI 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthineas 
directive: 

Dassaidt  Aviatko:  Docket  97-NM-190-AD. 

AppUcatriUty.  AH  Model  Mystere-Falcon  50 
series  airplanes,  certificated  in  any  category. 

Note  1:  Thi*  AD  applies  to  each  airplane 
identified  in  the  preceding  appUcability 
provision.  legardless  of  whathar  it  has  been 
otlierwise  modified,  altered,  or  repaired  in 
tlie  araa  subject  to  the  raquiiemants  of  tliis 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  tlie  performance 
of  tlia  requirements  of  this  AD  is  afEscted.  the 
ownar/opetator  must  request  ^proval  tat  an 
altemative  method  of  compliance  in 
accordance  with  pangrqih  (b)  of  this  AD. 
The  request  should  include  an  atseMment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  onsab  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

ComptioMtcm:  Raquind  as  indicated,  unless 
•ocompUslMd  pie^dously. 

To  juevent  inteilBteuce  between  the  wiring 
hamessei  and  adjacent  equipment  support 
bndcets.  and  structuial  Mements,  wdikih 
could  cause  an  electrical  short  ciicuit 
resulting  in  fire,  and  consequent  loss  of 
electrical  power  to  nssentiel  flight  systems; 
accomplii^  the  following: 

(a)  Within  6  montiu  or  300  flight  hours 
after  tlie  effective  date  of  tliis  AD.  whidwver 
occurs  first  accomplish  the  requirements  of 
parBgrq>hs  (a)(1).  (aK2).  and  (aK3)  of  this  AD 
in  accordance  with  Dassault  Service  Bulletin 


F50-256  (F50-20-5).  Revision  1.  dated 
December  22, 1996. 

(1)  Perform  a  one-time  inspection  of  the 
clearances  between  the  wiring  hnmniini  and 
the  adjacent  equipment,  support  braclcets. 
and  structural  elements.  If  any  clearance  is 
outside  the  limits  specified  in  the  service 
bulletin,  prior  to  fuitlier  flight,  readjust  the 
clearances  in  accordance  with  tlie  service 
bulletin. 

(2)  Install  Teflon  protective  strips  on  the 
wiring  hamesseii  in  the  vicinity  of  the 
equipment  supports. 

(3)  Install  rubber  protective  strips  to  tiie 
rear  edges  of  the  equipment  supports. 

(b)  An  altemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operaton 
shall  sulunit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  tlwn 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  altemative  methods  of 
compliance  with  tiiis  AD,  if  any.  may  be 
obtained  from  the  International  Branch.  ' 
ANM-116. 

(c)  Special  flight  permits  may  he  issued  in 
accordance  with  $21,197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  06  094 
017(B)R1.  dated  Daoemher  18. 199S.. 

Issued  in  Renton,  Washington,  am. 
December  5. 1997. 
lohnMUckey. 

Acting  kkmagv.  Transport  Airpkum 
Directorate,  Aircraft  Ceitificatioa  Service. 
(FR  Doc  97-32423  Filed  12-10-47;  8:45  am] 
oooc  4ei»-is-u 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Avialion  Administration 

14  CFR  Part  30 

[Dockal  Na  97-Mll-l4S^ADl 

RM312»-AAB4   . 

AQBICY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulmnaking 

(NPRM). 

StHMURr:  This  doctiment  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  2000  series 
airplanes.  This  proposal  would  require 
repetitive  visual  inspections  to  detect 
discrepancies  of  the  bushing  installation 
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of  the  •ileron  actuation  fitting,  and 
eventual  installation  of  staked  bushings 
In  the  rating.  Accomplishment  of  such 
installation  terminates  the  repetitive 
inspections.  This  proposal  also  provides 
for  an  optional  temporary  preventive 
action,  which,  if  accomplished,  would 
allow  the  repetitive  inspection  intervals 
to  be  extended  until  the  terminating 
actton  la  accomplished.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
•  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AO  aia  intended  to  prevent  failure  of  the 
fitting  lugs  due  to  vibration  caused  by 
loose  bushings  in  the  fittings,  and 
"consequent  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
Jsnuary  12. 1998. 
AOOnuaCS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Traiuport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  97-NM- 
14S-AD,  1601  Land  Avenue.  SW.. 
Rentoo.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88.  Linkoping. 
Sweden.  This  information  may  be 
examined  at  the  FAA.  Traiuport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton,  Washington. 
TON  nimMDI  WTOmiATION  CONTACT: 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110: 
Esx  (425)  227-1149. 

•UPPtafKNTAflY  MFOMMTKM: 
Coounents  Invited 


faitstested  persons  are  invited  to 
perticipete  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  propossls  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  svailable,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  %vith  the  substance  of  this 
proposal  will  be  filed  in  the  Rules    ' 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  )o  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-14S-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-145-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Luftfertsverket  (LFV).  which  Is 
the  airworthiness  authority  for  Sweden, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  2000  series  airplanes.  The 
LFV  advises  that,  during  vibration 
damping  tests,  it  has  been  discovered 
that  the  bushings  in  the  aileron 
actuation  fittings  can  become  loose  and 
cause  vibration.  Such  vibration,  if  not 
corrected,  could  leed  to  fisilurs  of  the 
fitting  lugs,  snd  consequent  reduced 
controllability  of  tbeeirplane. 

Explanatioa  of  Relevant  Service 
Inronnatioo 

Saab  has  issiied  Service  Bulletin 
SAAB  2000-57-014.  Revision  02,  dsted 
February  11.  1997,  which  describes 
procedures  for  repetitive  visual 
inspections  to  detect  discrepancies  of 
the  bushing  installations.  In  addition, 
the  service  bulletin  describes 
procedures  for  eventual  installation  of 
new  staked  bushings  in  the  aileron 
actuation  fitting,  which,  when 
accomplished,  eliminates  the  need  for 
the  repetitive  inspections.  The  service 
bulletin  also  describes  procedures  for  an 
optional  temporary  preventive  action, 
which  entails  various  corrective  actions 
and  installation  of  washers  on  the 
bushings  of  the  aileron  actuation 
fittings.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  sdequateiy  address  the 
identified  unsafe  condition. 

The  LFV  classified  this  service 
bulletin  as  mandatory  and  issued 
Swedish  airworthiness  directive  (SAD) 
No.  1-102R1,  dated  November  8.  1996, 
in  order  to  assure  the  continued 


airworthiness  of  these  airplanes  in 
Sweden. 

FAA's  Conchisioiis 

This  airplane  model  is  manufectured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Uie  LFV  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Kaplanation  of  Rsquiremenls  of 
Proposed  Rule 

Since  an  unsafe  condition  has  beoi 
^  identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registereid  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Diflbrences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  a  certain  repair  condition, 
this  proposal  would  require  the  repair  of 
that  condition  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA. 

Cost  Impact 

The  FAA  estimates  that  1  airplane  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Ine  FAA  estimates  that  it  would  take 
approximately  1  work  hour  to 
accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  imp>act  of  the  proposed  inspection 
on  the  single  U.S.  operatoris  estimated 
to  be  S60  per  airplane,  per  inspection 
cycle. 

The  FAA  estimates  that  it  would  take 
approximately  4  work  hours  to 
accomplish  the  proposed  installation, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  be 
provided  by  the  manufacturer  at  no  cost 
to  the  operator.  Based  on  these  figures, 
the  cost  impact  of  the  proposed 
installation  on  the  single  U.S.  operator 
is  estimated  to  be  S240  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
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the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  temporary 
preventive  action  that  would  be 
provided  by  this  AD  action,  it  would 
take  approximately  1  woric  hour  to 
accomplish  it.  at  an  average  labor  rate  of 
$60  per  work  hour:  Required  parts 
would  be  provided  by  tiie  manufacturer 
at  no  cost  to  the  operator.  Based  on 
these  figures,  the  cost  impact  of  the 
optionu  temporary  preventive  action 
would  be  $60  per  airplane. 

Regulatory  Inqiact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  Stetes,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
RegiUatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaliution  prepared  forihis 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safisty.  Safety. 

The  Pntpoeed  AmeBonieiit' 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  99— AIRWORTHINESS 
OIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathortty:  49  U.S.C  106(g).  40113.  44701. 


130.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  foUo%ving  new  airworthiness 
directive: 
SAAB  Aircraft  AB:  Docket  97-NM-145-AD. 

Applicability:  Model  SAAB  2000  snies 
airplanes  having  serial  numbers  -002 
^through  -023  inclusive,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplaas 
identified  in  the  preceding  applicability 
{Movision.  regardless  of  whether  it  has  been 
otlierwise  moidified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  tliat  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration;  or 
repair  on  the  unsais  condition  addressed  liy 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ^lure  of  the  fitting  lugs,  due 
to  vilnation  caused  by  loose  bushings  in  the 
aileron  actuation  fittings,  which  could  result 
in  reduced  controllabifity  of  the  airplane; 
accomplish  the  following: 

(a)  Within  100  flight  hours  after  the 
effisctive  date  of  this  AD.  inspect  the  bushing, 
installations  of  the  left-hand  and  right-hand 
aileron  actuation  fittings  to  detect  any 
discrepancies,  in  accordance  with  Sa»b 
Service  Bulletin  2000-57-014,  Revision  02, 
dated  February  11, 1997. 

(1)  If  no  discrepancy  is  foundt  repeat  dw 
inspection  thereafter  at  intervals  not  to 
exc»ed  300  flight  hours  until  the 
requirements  of  paragraph  (b)  of  this  AD  have 
been  accomplishiad.  Actxunplishmeiit  of  tlie 
temporary  preventive  action  specified  in 
paragraph  2.E.  of  the  Accomplishment 
Instructions  of  tlie  service  bulletin  allows  Hm 
repetitive  inspections  to  be  accomplished  at 
intervals  of  600  flight  hours  until  me 
requirements  of  paragr^h  (b)  of  this  AD  have 
been  accomplished. 

(2)  If  any  discrepancy  is  found,  prior  to 
fiiither  flight,  accomplish  the  requirements  of 
either  paragraph  (a)(2)(i)  or  (a)(2)(ii)  of  this 
AD  in  accordance  with  the  service  bulletin. 

(i)  Except  as  specified  in  paragraph  (c), 
accomplish  the  installation  required  tiy 
paragraph  (b)  of  this  AD.  Accomplishment  of 
this  installation  constitutes  terminating 
action  for  the  requirements  of  this  AD.  Or 

(ii)  Accomplish  the  temporary  preventive 
action  specified  in  paragraph  2.E.  of  the 
Accomplishment  Instructions  of  the  service 
bulletiiL  Thereafter,  repeat  the  inspection 
required  by  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  600  flight  hours  until 
the  requirements  of  paragraph  (b)  of  this  AD 
have  twen  accomplished. 

(b)  Except  as  specified  in  paragraph  (c)  of 
this  AD,  within  3.000  flight  hours  altar  the 
efiiective  date  of  this  AD.  install  the  new 
staked  bushings  in  the  aileron  actuation 
fitting  in  accordance  with  Saab  Service 
Bulletin  2000-57-014.  Revision  02.  dated 


February  11. 1997.  Accomplishment  of  this 
installatiiki  terminates  the  requirements  of 
this  AD. 

(c)  If.  during  the  accomplishment  of  the 
iitstallation  required  by  paragraph  (a)(2)(i)  or 
paragraph  (b)  of  this  AD,  tlie  diameter  of  tlie 
small  hole  of  the  fitting  lug  is  found  to  tie 
outside  the  limits  specified  in  Saab  Service 
Bulletin  2000-57-014,  Revision  02.  dated 
February  11, 1997,  repair  it  in  accordance 
with  a  method  approved  l>y  the  Manager, 
International  Branch,  ANM-lie.  FAA, 
Traiuport  Airplane  Directorate. 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  an 
aileron  having  part  number,  735799S-843 
Oeft-hand)  or  7357995-844  (right-hand), 
unless  it  has  been  modified  in  aocordanoe 
with  paragraph  (b)  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  tie 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  Operatocs 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  ttien 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  wdth  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(f)  Special  flight  permits  may  lie  issued  in 
accordiaiice  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  tliis  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addfssssi 
in  Swedish  airworthiness  directive  (SAD)  1- 
102R1.  dated  November  8, 1996. 

Issued  in  Renton.  Washington,  on 
December  5, 1997. 

JohnJ.Hick^r, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Cert^cation  Serrice. 
(FRDoc.  97-32424  Filed  12-10-97;  8:45  am] 
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14  CFR  Part  30 

[Docket  No.  «7-lii-«7-A0) 

RiN2120-AA64 

Airworttiinees  Disectives;  Dosing 
Mooai  747  9ene*  Anpianee 

AOENCV:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


r:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747  series  airplanes,  that 
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cunently  requires  repetitive  high 
frequency  eddy  current  (HFEC)  / 
inspections  to  detect  cracking  on  all 
surfaces  of  the  upper  leoeaess  in  certain 
latch  support  Gttings  of  the  cargo 
doorway,  and  replacement  of  cracked 
fittings  with  new  fittings.  That  AD  also 

S>rovides  for  optional  terminating  action 
or  the  repetitive  inspections.  This 
proposal  would  require  accomplishment 
of  the  previously  optional  terminating 
action.  This  proposal  is  prompted  by 
reports  indicating  that  the  repetitive 
inspections  required  by  the  existing  AD 
may  not  detect  cracked  fittings  in  a 
timely  manner.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  the  cargo  door  from  opening 
while  the  airplane  is  in  flight,  which 
could  result  in  rapid  decompression  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
January  26,  1908. 

Submit  comments  in 


triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  97-NM- 
47-AD.  1601  Lind  Avenue.  SW.. 
Kenton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  betvveen  9:00  a.m.  and  3:00 
p.m.,  Monday  tluough  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  MFORMATION  COIfTACT: 
Robert  Breneman.  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S.  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue.  SW..  Renton. 
Washington:  telephone  (425)  227-2776; 
fax  (425) 227-1181. 

SURPt^MENTARY  MFORMATION: 
Conunenta  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 


environmental,  and  energy  aspects  of 
Um  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-47-AD."  The 
postcard  will  be  date  stamfwd  and 
retiuned  to  the  commenter. 

AvaUalnlity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  subitaitting  a  request  to  the 
FAA,  Traiuport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-47-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

DJacuMJon 

On  February  12, 1993,  the  FAA  issued 
AD  93-02-16,  amendment  39-8500  (58 
FR  11190.  February  24.  1993), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  to  require  repetitive 
high  frequency  eddy  current  (HFEC) 
insp»ections  to  detect  cracking  on  all 
surfaces  of  the  upper  recess  in  each 
7079-T6  aluminum  latch  support  fitting 
of  the  cargo  doorway,  and  replacement 
of  cracked  fittings  with  new  fittings. 
That  action  was  prompted  by  reports  of 
cracked  fittings  on  two  Model  747  series 
airplanes.  The  requirements  of  that  AD 
are  intended  to  prevent  the  cargo  door 
from  opening  while  the  airplane  is  in 
flight,  which  could  result  in  rapid 
decompression  of  the  airplane. 

Actions  Since  Issuance  of  Previous  Rnle 

Since  the  issuance  of  AD  93-02-16, 
the  FAA  has  received  reports  indicating 
that  the  inspections  required  by  that  AD 
may  not  adequately  detect  stress 
corrosion  cracking  in  7079-T6 
aluminum  latch  support  fittings.  Three 
operators  reported  that,  during  HFEC 
inspections,  five  cncked  latch  support 
fittings  were  detecled  on  four  airplanes 
that  had  acaunulated  between  11,555 
and  18,252  flight  cycles.  That  AD 
requires  that  an  operator  conduct 
repetitive  HF'EC  inspections  of  latch 
support  fittings  at  intervals  not  to 
exceed  18  months.  One  operator 
reported  that  it  performed  an  HFEC 
inspection  on  the  same  airplane  twice 
during  a  6-month  period  and  that  during 
the  first  inspection,  no  cracks  were 
detected.  However,  during  the  second 


inspection  that  was  conducted  6  months 
later,  an  8-inch  crack  was  detected  in 
one  of  the  latch  support  fittings  for  the 
aft  door. 

Findings  indicate  that  cracks  in  these 
fittings  may  occur  at  such  an 
unpredictable  rate  that  repetitive  HFEC 
inspections  are  not  sufficient  to  detect 
>  cracking  in  a  timely  manner. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-^53A2377. 
Revision  2.  dated  October  6, 1994. 
which  describes  procedures  for 
repetitive  HFEC  inspections  to  detect 
stress  corrosion  cracking  on  the  surfaces 
of  the  upper  recess  in  each  7079-T6 
aluminum  latch  support  fitting,  and 
replacement  of  cracked  fittings  with 
new  7075-T73  fittings  that  are  not 
susceptible  to  stress  corrosion  cracking. 
Such  replacement  would  eliminate  the 
need  for  repetitive  HFEC  inspections 
and  prevent  the  development  and 
propegation  of  stress  corrosion  cracking. 

Explanation  of  Requirements  of 
Propoaed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  93-02-16  to  continue  to 
require  HFEC  inspections  of  all  7079-T6 
latch  support  fittings  of  the  cargo 
doorway,  and  replacement  of  cracked 
fittings  with  new  fittings.  In  addition, 
this  proposed  AD  would  require  the 
eventual  replacement  of  all  7079-T6 
latch  support  fittings  with  new  7075- 
T73  fittings,  which  would  constitute 
terminating  action  for  the  repetitive 
inspection  requirements. 

These  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Coat  Impact 

There  are  approximately  2(X) 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
115  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  inspections  uiat  are  currently 
required  by  AD  93-02-16.  and  retained 
in  this  proposed  AD,  take  approximately 
31  work  hours  per  airplane,  per 
inspection  cycle,  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  currenUy  required  inspections  on 
U.S.  operators  is  estimated  to  be 
$213,900,  per  inspection  cycle,  or 
SI  ,860  per  airplane,  per  inspection 
cycle. 

The  replacement,  as  proposed  in  this 
new  AD  action,  would  take 
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approximately  1.019  worie  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $20,917  per  airplane 
($12,888  for  all  aft  door  fittings;  $8,029 
for  all  forward  door  fittings).  Based  on 
these  figures,  the  cost  impact  of  the  . 
proposed  replacement  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$9,436,555,  or  $82,057  per  airplane. 
The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
vrould  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Ragulatoty  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effscts 
on  the  States,  on  the  relationship 
between  the  national  govamment  and 
die  States,  or  on  the  d^tribution  of 
power  and  responsilnlities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
fsderalism  implicatioiu  to  warrant  the 
prepantion  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  diis  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  critoia  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 


Uat  of  Sobjact*  ia  14  CFR  Part  M 

Air  transportation.  Aircraft,  Aviation 
safsty.  Safsty. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authorify  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-^AimVOflTHffiESff^ 
DIRECTIVES 

1.  The  authority  citation  for  put  39 
continues  to  read  as  follows: . 

Authority:  48  U.S.C  106(g).  40113.  44701. 


139.13    [AmandacQ 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8500  (58  FR 
11190,  February  24. 1993),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 
Basilar  Dockst  9r-NM-«7-AD.  Supersedes 
AD  93-02-16,  Amendment  39-8500. 

Applicability:  Model  747  airplanes,  line 
numliers  1  tiuough  200  inclusive;  liaviag 
7079-T6  aluminum  latch  support  fittings; 
certificated  in  any  category. 

Nats  1:  This  AD  applies  to  each  airplane 
identified  in  the  praosdiog  applicability 
provision,  regardless  of  wrfaedier  it  has  lieen 
otherwise  modified,  altsfed.  or  repaired  in 
the  area  subject  to  the  raquiremeiits  of  this 
AD.  For  airplanes  that  have  been  modified, 
aharad.  or  repaired  so  tliat  the  peifomance 
of  tlia  requirements  of  tliis  AD  is  affacted.  the 
owaor/opontor  must  request  ^pioval  fior  sn 
alternative  method  of  compUanos  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assesamaot  of 
the  effsct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  coiiditi<»  addressed  by 
this  AD;  and.  if  the  unsofa  condition  has  not 
bean  eliminated,  the  request  should  include 
qiacific  proposed  actions  to  address  it. 

Compliance:  Rsqiiired  as  indicated,  unless 
aocoraplished  prsvioualy. 

To  prevent  the  cargo  door  fitom  opening 
while  the  airplane  is  in  Sight  wdiich  could 
lesuh  in  rapid  decompfsssion  of  die  airplane, 
iipliah  dw  fallowing: 


Restatement  of  the  Requiramenta  of  AD  93- 
02-16 

(a)  Within  60  days  aftn  March  11. 1993 
(the  efiective  date  of  AD  93-02-^16. 
amendment  39-6500),  perform  a  high 
frequency  eddy  current  (HFEC)  inspection  to 
detect  cracking  on  all  surfoces  of  tlw  upper 
recess  in  each  7079-T6  alumimun  latch 
support  fitting  of  the  cargo  doorway,  in 
accordance  with  Boeing  Service  Bidletin 
747-53A2377.  RevisioB  1.  dated  January  28, 
1993^  or  Revision  2,  dated  October  6, 1994. 
After  the  effective  date  (rf  this  AD,  only 
Revision  2  of  the  sorvios  bulletin  shall  be 


Nets  t:  Boeing  Service  Bulletin  747- 
S3A2377.  Revision  2,  dated  October  6, 1994, 
references  Boeing  Service  Bulletin  747-53- 
2200.  Revision  1.  doled  November  16. 1979. 
ss  an  additional  source  of  leivioe  information 
for  the  replacement  of  tliese  fittings. 

(1)  If  any  craddng  is  found  on  any  fitting, 
prior  to  further  flight  replace  the  cracked 
fitting  with  a  new  707S-T73  aluminum  latch 
support  fitting  in  accordance  with  Boeing 
Service  Bulletin  747-53A2377,  Revision  1, 
dated  January  28, 1993.  or  Revision  2.  dated 
October  6, 1994.  After  the  effective  date  of 
this  AD,  only  Revisitm  2  of  the  service 
bulletin  shall  be  used. 

(2)  If  no  cracking  is  found  on  any  fitting, 
repeat  the  HFEC  inspectioh  thereafter  at 
intervals  not  to  exceed  18  months  until  the 
requirements  of  paragraph  (b)  of  this  AD  are 
accomplished. 

New  Requirements  of  This  AD 

(b)  Withfo  18  months  after  the  efiisctive 
date  of  this  AD,  replace  all  7079-T6 


aluminum  latch  support  fiitingi  with  i 
7075-T73  fittings  m  acconianoe  with  Boeii^ 
Service  Bulletin  747-53A2377,  Revision  2. 
dated  October  6, 1994.  R^laoement  of  .all 
latch  support  fittings  mnsHtirtf  -t— «ii«a**«^g 
action  for  the  inspectionroquitements  of  this 
AD. 

(c)  As  of  the  efiective  date  of  this  AD,  no 
operator  shall  install  any  707^T8  aluminum 
latch  support  fitting  of  the  cargo  door  on  any 
airplane. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliuios  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manner,  Seattle 
Aircraft  Certification  Office  (ACX3),  FAA. 
Transport  Airplane  Directorate.  Operates 
shall  submit  their  rsquesti  through  an 
Impropriate  FAA  Principal  Maintonanoe 
Inspector,  who  may  add  comments  and  thm 
send  it  to  the  Mani^,  Seattia  AGO. 

Nols  S:  Infanaation  conoeming  the 
existence  of  approvod  ahetnotive  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fo>m  the  Seattle  ACQ. 

(e)  Spocial  flight  paraiitB  may  ba  issosd  fo  , 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulatfons  (14  CFR 
21.197  and  21.199)  to  operate  ths  urpLute  to 

a  location  when  the  requirements  of  this  AD 
can  be  aocomplidied. 

Issued  in  Renton,  Washington,  on 
December  S,  1997. 
John  J.  Hicfcey, 

Acting  htanager,  TranMpatt  AirjAme 
DintUtialB,  Aitcraft  CmMfivatmi  Service. 
(FR  Doc.  97-32427  Filed  12-10-S7:  8:45  MoJ 
4S10-1S4I 


O^ARTMBffT  OF  HEALTH 
I8ERVICE8 


Pood  and  Drug  AdministrMloii 

21CFRPwt10Z0 

[D00kMN0.fl7IMM27] 

MNOOKkZAM 


Diagnostic  X-Ray  Equlprnwil 
i*anonnanca  sHanaara;  nacpa 
Commants  and  Informalion 


AOCNCV:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMAHr.  The  Food  and  Drug 
Administrati<Hi  (FDA)  is  announcing  its 
intention  to  propose  amendments  to  the 
performance  standard  bx  dia^ostic  x- 
ray  systems  and  their  major 
components.  The  agency  is  taking  this 
action  to  address  changes  in  the 
technology  and  use  of  radiographic  and 
fluoroscopic  sjrstems.  The  agency  is 
issuing  this  advance  notice  of  proposed 
rulemaking  (ANPRM)  in  accordaiice 
with  its  policy  of  early  public  disclosure 
of  rulemaking  activities.  The  FDA  is 
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soliciting  conuBflnU  aod  infonnatioa 
from  intarastad  penons  coocamlng  tha 
suh^Kt  mattsr  of  tha  propoaad 


MTlt:  Subait  written  commmitt  M  dM 
pfopoaad  ■■iiinrfcn—>i  by  Msfck  11,' 
IgM. 

to  tha  Dodwts  Hsni^wiwnt  Braach 
(HFA-305).  Food  and  Drug 
Administntion.  12420  Psridawn  Dr.. 
nn.  1-23.  Rockvilla.  MD  2(MS7.  Saa  tlte 
SUPPLEMENTARY  INFORMATION 
•action  for  atactronic  accaM  to  tha 
aununary  of  ooooapts  for  aaendmants 
and  a  siMHMry  erf  tha  April  8  through 
_9. 1997,  waaMng  of  tha  Technical 
Elactronic  Product  Radiation  Sairty 
Standards  Conunittae  (TEPRSSC). 
Subtait  wrrittan  raquasts  for  siagla 
copias  of  the  Diagnostic  X-Ray 
Equipment  Performance  Standard  to  the 
Division  of  Small  Manufscturers 
Assistance  (DSMA),  Center  for  Devices 
and  Radiological  Health  (HFZ-220). 
Food  and  Drug  Administration,  1350 
Piccard  Of.,  Rockvilla.  MD  20850.  Sand 
t%ro  salf-addvaaaad  adliasive  labels  to 
assist  that  office  in  processing  your 
request  or  fax  your  requaat  to  301-443- 
8818. 


kTKM  OQNTACT: 
Thomas  B.  Shope.  Center  for  Devices 
and  Radiological  Health  (HFZ-140). 
Food  and  Drug  Administration.  5000 
Fishers  Lane.  Rockville.  MD  20857, 

301-443-3314.  ext.  32. 

k 
rANYl 


FDA,  under  authority  confarrad  by  tha 
Public  Health  Service  Act  as  smandad 
by  the  Radiation  Control  for  Haahh  mad 
Safety  Act  (RCHSA)  of  1980  (Pub.  L.  90- 
602  (21  U.S.C.  3a0hh-360s8)). 
administers  an  electronic  product 
radiation  control  program  to  protect  the 
public  health  and  safety.  This  authority 
provides  for  the  development  and 
administration  of  radiation  safety 
performance  standards  for  electronic 
products. 

in  order  for  mandatory  performance 
standards  to  achieve  intended  public 
health  protection,  attention  must  be 
given  to  keeping  the  requirements  of 
standards  updated  and  appropriate.  A 
number  of  technological  developments 
have  been  or  will  be  implemented  for 
radiographic  and  fluoroscopic  x-ray 
sjrstems  that  are  not  addressed  by  the 
performance  standard  or  that  present 
problems  in  the  application  of  the 
requiremants  of  the  current  standard. 
FDA  is  developing  proposed 
amendments  to  the  pei^rmance 
standard  for  radiographic  and 
fluoroacopic  S3fstems  that  take  into 


aocmmt  new  techaohigy.  clarify  certain 
provisioas,  and  sddtass  additional 
requirements  that  nay  be  datarmined  to 
be  necessary  to  j^ovida  far  adequate 
sadiron  sdbty  of  these  systems. 

On  Octobo- 16  and  17. 1992,  the 
ftl— rirsn  College  of  Radiology  and  FDA 
spoosoted  a  workshop  on  fluoroscopy  to 
develop  sUategies  for  improvement  in 
-performanca.  saistj  and  control  of 
fluoroscopic  aquipmanL  Miysiciaos, 
physicists.  Slate  and  Federal 

It  regulators,  and  Quoroscopic 
It  mannfarturers  attended  the 
workshop.  Tbey  diacussed  and  made 
recommendations  for  different  ways  to 
approach  fluoroscopic  radiation  safety 
issues  and  concerns,  including 

Tlatory  solutions, 
tha  Padaral  lafiater  of  May  19.. 
1994  (59  FR  28402).  FDA  pubUahad  a 
final  rule  effective  May  19, 1995, 
aaaanding  performance  requirementa  for 
fluoroscopic  systems  to  address  the 
immediate  concern  of  preventing 
unlimited  exposure  rates  during  the 
high-level  control  mode  of  fluoroscopic 
system  operation.  The  TEPRSSC 
discussed  the  status  of  standards  for 
fluoroscopic  systems  and  new  clinical 
uses  during  a  OMating  held  on  April  9 
through  10. 1096.  TEPRSSC  is  a 
permanent  statutory  adviaory  committee 
established  by  statute  that  FDA  must 
consult  prior  to  issuing  standards  under 

tha  RCHSA-  

At  a  meeting  of  the  TEPRSSC  held  on 
April  8  throu^  9.  1997,  FDA  presented 
genaral  concapto  for  aasandsMnts  to  the 
performance  standard  farraifographic 
and  fluoroacopic  systems. 

The  committee  recommended  that 
FDA  pursue  development  of  the 
amendments  in  the  areas  discussed  in 
section  II  of  this  notice. 

A  transcript  of  the  TEPRSSC  April  8 
through  9, 1997,  meeting  may  be 
ordered  from  Miller  Reporting  Co.,  Inc.. 
507  C  St.  ^4E..  Washington.  DC  20002, 
202-546-6666  or  FAX  202-546-1502. 

Individuals  or  oiganizations  wishing 
to  receive  copies  of  draft  amendmenta  or 
related  documents  distributed  for 
review  during  the  development  of  these 
ainandments  may  have  their  names 
placed  on  the  mailing  list  by  writing  to: 
OtBce  of  Science  and  Technology  (HFZ- 
140),  Center  for  Devices  and 
Radiological  Health.  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  FAX  301-443- 
9101,  e-mail:  TBS«CDRH.FDA.GOV. 

n.  Conoepta  for  Ansendmenta  to  the 
Standard 

FDA  has  identified  the  following  nine 
areas  as  candidates  for  amendments  to 
accommodate  changes  in  technology 
and  clinical  uaa  of  radiographic  and 


fluoroacopic  systenu.  The  discussfon 
bafow  each  concept  is  not  intended  to 
indicate  the  specific  content  of  tha 
proposed  amendmaBt  to  be  developed, 
but  is  meant  only  to  describe  the  need 
and  FDA's  propoaed  appronch.  The 
specific  regulatory  rhai^i  or  proposed 
stsndards  will  be  indued  in  a  future 
proposed  rule.  Comments  received  in 
lesponaa  to  this  notice  will  be  used  to 
develop  the  proposed  amendments,      c. 
FDA  requesU  commento  on  the 
following  conceptual  changes: 

1.  Conversion  to  the  International 
System  of  Units  (SI)  quantities  and  units 
for  the  entire  standard.  This  proposal  is 
to  amend  all  sections  of  the  perfoimance 
standard  for  diagnostic  x-ray  systems  to 
use  the  radiation  quantity  "air  karma" 
in  place  of  the  quantity  "exposure"  and 
to  change  the  unite  to  the  SI. 

2.  Clarification  of  appUcabtlity  of 
requiremants  to  technological 
developments,  such  as  digital  imaging, 
digital  recording  and  solid-state  x-ray 
imagers.  The  currant  organization  and 
structure  of  the  standard  assiunes  the 
preaenoe  of  an  x-ray  imsgw  intensifier  as 
the  basis  for  many  of  the  requirements 
for  fluoroacopic  systems.  This 
assumption  may  be  inappropriate  for 
digital  fluoroscopy  systems  that  may  use 
new  types  of  digital  image  receptors. 
Such  systems  may  not  have  an  image 
intensifier  tube.  The  structure  of  the 
radiographic  section  of  the  standard  is 
based  on  radiographic  film  as  the  image 
receptor  and  revisions  are  needed  to 
incorporate  technological  deyelopmento 
in  that  area.  It  would  be  desirable  to  the 
extent  possible  to  use  terminology 
consistent  with  usage  adopted  by  the 
International  Electrotechnical 
Commission  (lEC). 

3.  Amendment  to  incorporate  draft 
Compliance  Policy  Guide  on 
Information  to  be  Provided  to  Users  (21 
CFR  1020.30(h]).  This  proposal  would 
amend  the  requirements  on  the  content 
of  information  that  must  be  provided  to 
users  to  include  specific  information  on 
the  air  kerma  rate  for  certain 
fluoroscopic  modes  of  operation.  This 
amendment  would  incorporate  into  the 
standard  a  draft  Compliance  Policy 
Guide  that  has  been  developed,  but  not 
yet  issued,  and  is  intended  to  interpret 
$  1020.30(h)  for  certain  "imique"  modes 
of  fluoroscopic  system  operation. 

4.  Amendment  to  add  requirements 
for  minimum  half-value  layer  (HVL)  for 
systems  designed  for  interventional 
radiology  (S  1020.30(m)).  This  proposal 
would  increase  the  minimum  half-valun 
layer  requirements  for  fluoroscopic 
systems  designed  for  interventional 
radiology.  Such  a  requirement  will 
require  definition  of  a  "fluoroscopic 
system  designed  for  interventional 


/  Vol  62.  No.  238  /  Thursday,  December  11.  1997  /  Proposed  Rules  85237 


fluoroacopy."  As  a  concept  for 
discussion,  fluoroscopic  systems 
designed  for  interventionai  radiology 
might  be  defined  as  systems  that  permit 
the  beam  axis  to  be  positioned  at  an 
angle  relative  to  the  normal  to  the  table 
top.  Systems  in  which  the  x-ray  beam 
direction  is  fixed  with  respect  to  the 
plane  of  the  t^letop,  such  as 
conventional  radiographic/  fluoroscopic 
systems,  would  not  be  included  in  this 
definition. 

5.  Amendment  to  require  improved  x- 
ray  field  limitation  (21  CFR 
1026.32(bX2Ky)).  This  proposal  %vould 
reouire  improved  limitation  of  the  x-ray 
field  for  fluoroscopic  equipment  to 
match  the  actual  area  of  the  image 
receptor  being  used  for  image  capture, 
thereby  reducing  the  amount  of  non- 
useful  beam  striking  the  patient. 

6.  Amendment  to  clarify  the 
requirementa  for  the  minimum  source- 
skin  distance  for  small,  mobile,  or 
portable  mini  C-arm  systems 

(§  1020.32(g)).  This  amendment  would 
address  numeious  requested  find 
granted  variances  for  fluoroscopic 
S3rstems  that  have  limited  source-image 
receptcv  distances.  The  amendment 
would  specify  the  conditions  under 
which  a  shorter-than-standard  souice- 
skin  distance  is  permitted  and  would 
obviate  the  need  for  continued  variances 
from  the  standard. 

7.  Amendment  to  require  indicatfon 
of  cumulative  exposure  time  on 
fluoroscopic  systems  (§  1020.32(h)).  The 
proposed  amendment  would  require  the 
means  to  indicate  the  cumulative  time 
of  fluoroscopic  irradtation  of  a  patient 
during  an  examination  or  procedure. 

8.  Amendment  to  require  provision  of 
"last-image-hold"  feature  on 
fluoroacopic  systems  (§  1020.32(j)).  This 
amendment  would  require  that  aU 
fluoroscopic  x-rey  systems  be  provided 
with  a  means  to  continuously  display 
the  last  image  acquired  following 
termination  of  any  exposure  period. 

9.  Amendment  to  require  indication 
of  air  kerma  rate  and  cumulative  air 
kerma  on  fluoroscopic  systems 

(S  1020.32(k)).  The  proposed 
amendment  would  require  the  means  to 
display  to  the  fluoroscopist  at  the 
fluoroscopist's  working  position  the 
cumulative  air  kenna  and  the  air  kerma 
rate  (air  kenna  per  unit  time)  at  which 
air  kerma  accrues  during  irradiation  of 
a  patient  in  an  examination  or 
procedure. 

m.  Electronic  Access 

The  summary  of  concepta  for 
amendmenta  entitled  "Concepta  for 
Proposed  Amendments  to  the 
Performance  Standard  for  Diagnostic  X- 
ray  Systems,  August  1, 1997."  may  be 


accessed  at  Ae  CDRH  Home  Page  on  the 
World  Wide  Wrt>.  It  is  availd>le  (m  the 
Tt^ic  Index  page  at:  http:// 
www.fda.gov/cdrh/topindx  under 
"Fluoroscopy".  A  text-only  version  of 
the  OHtH  site  is  also  available  from  a 
computer  or  VT-100  coatpatible 
terminal  by  dialing  800-222-0185 
(tnminal  settings  are  8/1/N).  Once  the 
mqdem  answers,  piess  Enter  several 
times  and  then  select  menu  choice  1: 
EDA  BULLETIN  BOARD  SERVICE. 
From  there,  follow  instructions  for 
logging  in,  and  at  the  BBS  TOPICS 
PACE,  arrow  down  to  the  FDA  Home 
Page  (do  not  select  the  first  CDRH 
entry).  Then  sdect  Medical  Devices  and 
Radiological  Health.  From  there,  select 
CENTER  FOR  rffiVlCES  AND 
RADIOLOGICAL  HEALTH  for  general 
information,  or  arrow  down  for  specific 
topics. 

The  document  may  also  be  obtained 
by  &x  by  calling  the  CDRH  Facta-On- 
Demand  (PCH))  system  at  800-899-0381 
^or  301-827-0111  from  a  touch-tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DiSMA  Facte,  at  the 
second  voice  prompt  press  2,  and  then 
enter  the  document  number  591 
followed  by  ^e  pound  sign  (f ).  Then 
follow  the  remaining  voice  prompte  to 
complete  your  request 

A  sununary  of  U»e  TEPRSSC  April  8 
through  9, 1997,  meeting  is  available  on 
the  CDRH  Hom«  Page  at  the  same 
address  given  above  for  the  concepta  for 
amendmenta  document 

Interested  persons  may,  on  or  before 
March  11. 1998,  sulmiit  to  the  Dockete 
Management  Branch  (address  above) 
Mrritten  commente  regarding  this 
proposed  amendment  Two  copies  of 
any  commenta  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Commenta  are  to  be  identified 
with  the  docket  number  found  in 
bracketa  in  the  heading  of  this 
document  Received  comments  may  be 
seen  in  the  Dockete  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Interested  persons  also  are  invited  to 
participate  in  the  development  of 
proposed  amendmenta  by  submitting 
written  data,  views,  or  argumente 
concerning  ihe  subject  matter  of  the 
amendmenta,  or  related  topics  d\jggested 
for  inclusion  in  the  amen<imente.  In 
addition  to  general  commenta  and 
recommendations,  respondenta  are 
encouraged  to  include  suggested  text  for 
provisions  of  the  proposed  amendmenta 
that  reflect  their  recommended 
performance  requirementa.  A  statement 
of  rationale  should  accompany  any  such 
proposed  text.  When  a  determination  is 


made  on  the  contrat  of  the  proposed 
amendmenta,  they  wiH  be  published  as 
notices  of  proposed  nilemaking  with 
opportunity  given  far  public  mmmrnit 
Information  and  coBsoeata  are 
spedficaUy  invited  on  the  fbllowii^ 
topics: 

1.  For  concepta  4  thnM^  9  in  sectioo 
n  of  diis  document,  MoomsMndation  far 
whether  the  nmnniltesnn  should  be 
limited  onfy  to  eqoipaMHt  »U«ig»y^  far 
interventional  prooaduies  or  far  all 
fluoroscopic  systaaas.  If  only  far 
interventional  systems,  how  should 
"interventional  fluoroscopic  wstams" 
be  defined? 

2.  The  desirriniify  and  technical 
feasilnlify  of  anMmdnenta  of  the  type 
described  in  section  n  of  this  document 

3.  Recommended  performance 
rsquirementa  to  be  included  in  the 
proposed  amendmenta,  including 
attendant  methods  and  conditions  of 
measurement 

4.  Suggestions  and  supportii^  data  far 
other  amendmenta  to  the  performance 
standard  for  radiogiephic  or 
fluoroscopic  equipment,  including 
moving  towards  more  outcome-based 
performance  standards,  which  may  be 
needed  to  provide  for  adequate 
radiation  safefy. 

5.  The  possible  eBviroomental  impact 
of  this  action,  including  factors  such  as 
radiation  exposure  reduction  or 
prevention  and  eoonomic  consequences 
in  relation  to  eiqiected  bmefita  (cost- 
benefit  relationahip),  aad  the 
anticipated  costa  of  providing  such 
features  or  meeting  the  requirementa. 

6.  Any  additional  farnis  or  definitions 
that  are  needed  to  better  s;>ecify  the 
intent  or  meaning  of  the  regulations  aa 
they  apply  to  the  equipoMnt. 

This  ANPRM  is  issued  under  21 
U.S.C.  321  and  under  the  authoiify  of 
the  Commissioner  of  Food  and  Drugs. 


Dated:  October  29, 1907. 

WIBiaBtlLltahhaiid. 

Associate  Commmiommr for  Policy 
Coordination. 

[FR  Doc.  97-32462  Filed  12-10-97;  8:45  am] 
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action:  Proposed  rule. 


r:  On  November  12.  tQ94,  \hm 
U.S.  Fish  end  Wildlife  Service 
publiahed  special  rulea  to  sstablisb 
nooessentiaJ  sxperimental  populations 
of  any  wolves  {Canis  lupu$)  in 
YeUowstone  National  Park  and  central 
Idaho.  The  nonessential  experimental 
population  areas  include  all  of 
Wyoming,  most  of  Idaho,  and  much  of 
central  and  southern  Montana.  A  close 
reading  of  the  special  regulations 
indicates  that,  unintmtionaily.  the 
language  raeds  as  though  wolf  control 
meesures  apply  only  outside  of  the 
sxperimentel  population  area.  This 
proposed  revision  ia  intended  to  amend 
Ungii»q«  in  the  special  regulations  so 
that  it  dearly  applies  within  the 
Yellovvstone  nonessential  experimental 
population  area  and  the  central  Idaho 
nonessential  experimental  population 
area.  This  proposed  change  will  not 
afbct  any  of  the  aasumptions  and  earlier 
analysis  made  in  the  environmental 
impact  statement  or  other  pottions  of 
the  special  rules. 

OATM:  Comments  must  be  received  by 
January  12. 1998. 

AOONOMS:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Gray  Wolf  Recovery  Program,  U.S. 
Fish  and  Wildlife  Service.  100  North 
Park.  Suite  320.  Helena.  Montana  59601. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointmont.  during  normal  business 
hours  St  the  above  addreaa. 
TOM  RMTMBI  MTOMMTION  OONT ACT:  Mr. 
Edward  E.  Bangs,  Wolf  Recovery 
Coordinator,  at  the  above  address,  or 
telephone  (406)  449-5202.  extension 
204. 

ANY 


1.  Lsgal:  The  Endangned  Species  Act 
Amenchnents  of  1982,  Public  Law  97- 
304,  made  significant  changes  to  the 
Endangered  Species  Act  (Act)  of  1973. 
M  amended  (16  U.S.C  1531  et  mq.), 
including  the  creation  of  section  100) 
which  provides  far  the  designation  of 
populations  as  " experimental"  It  was 
under  this  provision  of  the  Act  that  on 
November  22. 1994.  the  Service  by 
special  rule  established  two  arees  for 
nonessential  experimental  populations 
olgiay  wolves  (59  PR  60252  and  60266; 
50  CFR  17.84(i)).  One  area  was  the 
Yellowstone  National  Park  experimental 
population  area  which  Included  all  of 
Wyoming,  and  parts  of  Montana,  and 
Idaho.  The  other  aree.  called  the  central 
Idaho  experimental  population  area, 
included  much  of  Idaho  and  parts  of 
southwestern  Montana.  Theee  rules 


allowed  the  Service  and  other 
cooperating  agencies  to  manage  wolf 
recovery  so  that  conflicts  with  people 
were  minimized.  Under  certain 
circumstances  the  rules  allowed  for 
wolves  to  be  captured,  relocated,  held  in 
captivity,  or  killed.  Subparts  A.  B.  and 
C  50  CFR  17.84  (i)(7Mlii)  addressed  the 
management  of  reintroduced  wolves 
that  traveled  outside  the  experimental 
arees  or  wolves  of  unknown  status 
outside  the  experimental  population. 
Subpart  D  in  50  CFR  17.84  (iH7Kiii)P, 
addressed  the  management  of  ¥rolves 
and  wolf-like  canids  of  unknown  but 
questionable  status.  Examples  given 
under  50  CFR  17.84  (IH7Miii)  O  include 
wolves  or  wolf-like  canids  that 
exhibited  behavioral  or  physical 
evidence  of  hybridization  with  other 
canids,  or  wolf-like  canids  that  may 
have  been  raised  or  held  in  captivity 
other  than  as  part  of  a  Service  approved 
wrolf  recovery  program.  The  rule  in  50 
CFR  17.84  (iX7Xiii)  is  currentiy  worded 
as  follows:  ' 

All  wolves  found  in  the  wild  within 
die  boundaries  of  this  petagraph  (50 
CFR  17.84  (1X7))  after  tt»e  first  releases 
will  be  considered  nonessential 
experimental  animals.  In  the 
conterminous  United  States,  s  wolf  that 
is  outside  an  experimental  area  (as 
defined  in  50  CFR  17.84  (1X7)  of  this 
section)  would  be  considered  as 
endangered  (or  threatened  if  in 
Minnesota)  tmless  it  is  marked  or 
odiarwise  known  to  be  an  experimental 
animal:  such  a  wrolf  may  be  captured  for 
examination  and  genetic  testing  by  the 
Service  or  Service-designated  sgency. 
Disposition  of  the  captured  animal  xamif 
take  any  of  the  following  courses: 

(A)  If  the  animal  was  not  involved  in 
conflicts  with  humans  and  is 
determined  to  be  an  experimental  wolf, 
it  wrill  be  returned  to  the  reintroduction 

(B)  ff  the  animal  is  determined  likriy 
to  be  an  experimental  wolf  and  was 
involved  in  conflicts  with  humans  ss 
identified  in  the  management  plan  for 
the  cloeest  experimental  area,  it  may  be 
relocated,  placed  in  c^>ttvity,  or  killed. 

(C)  If  the  animal  is  determined  not 
likely  to  be  an  experimental  animal,  it 
will  be  managed  according  to  any 
Service-approved  plans  for  that  area  or 
will  be  marked  and  released  near  Its 
point  of  capture. 

(D)  If  the  animal  is  determined  not 
likely  to  be  a  wild  gray  wolf  or  if  the 
Service  or  agndas  designated  by  the 
Service  determine  the  animal  shows 
physical  or  behavioral  evidence  of 
hybridization  with  other  canids,  such  as 
domestic  dogs  or  coyotes,  or  of  being  an 
animal  raised  in  captivity,  it  will  be 
returned  to  captivity  or  killed. 


The  rule  In  50  CFR  17.84(i)(7)(iii)  was 
intended  to  allow  the  Service,  or 
agencies  designated  by  the  Service, 
management  flexibility  should 
experimental  wolves  travel  outside  the.' 
experimental  population  areas,  and  the 
ability  to  (1)  manage  wolves  of 
unknown  origin.  (2)  manage  wolves  that 
exhibit  abnormal  behavior  or  physical 
characteristics  (indicative  of 
hybridization  with  other  canids),  and  (3) 
manage  r«niH«  suspected  of  being  raised 
in  captivity  and  released  to  the  wild 
independentiy  of  the  Service  wolf 
recovery  program.  Ftuthermore,  subpart 
D  was  intended  to  allow  for 
menagement  of  those  rare  instances 
where  an  individual  wild  wolf  may 
exhibit  abnormal  behavior  that  is  not 
conducive  to  the  recovery  and 
conservation  of  wild  gray  wolf 
populations  in  the  noitham  Rocky 
Mountains  of  Montana,  Idaho,  and 
Wyoming.  Ths  section  was  intended  to 
imhan/Mi  the  survlvsl  and  reproductive 
>  potratial  of  wild  wolves  and  to  remove 
canids  that  could  have  s  ne^tive 
impact  on  the  survival  and  reproductive 
potantial  of  wild  wolves. 

Through  an  unintentional  oversight  in 
the  wor^  in  50  CFR  17.84  (iX7XiU) 
subpart  D  appeers  to  apply  only  to 
activities  conducted  outside  the 
experimental  population  area.  This 
revision  is  beiJag  proposed  to  correct 
that  oversi^t  and  dari^  that 
msn^amant  of  wild  wolvas  and  wolf- 
like  canids  that  exhibit  abnormal 
behavior,  wolf  hybrids,  or  wolves  dnt 
may  have  been  raised  fai  captivity,  also 
applies  within  each  experimental  area. 
2.  Btoiogfoai.*  This  proposed  revision 
of  the  special  regulations  is  intended  to 
clarify  that  the  inan^omont  flexibility 
addieaaed  by  50  CFR  17.84  (iX7Xiii) 
subpart  D  applies  to  wrotves  of 
quastionaUe  status  or  wolf-like  canids  ■ 
within  the  nonessentisl  experimental 
population  areas.  As  currentiy  wrritten 
the  special  regulations  could  be 
interpreted  to  imply  that  wolf  hybrids  or 
captive  wolves  that  were  not  part  of  a 
Service-sy  proved  recovery  program  but 
diat  eecaped  or  were  releesad  to  the 
wild  writhln  the  experimental  area, 
would  be  managed  in  a  manner 
identical  to  wild  wolves  within  ths 
experimental  population  area.  Wohres 
or  waif-like  canids  that  are  raised  in 
captivity  and  released  in  the  wild  do  not 
bmave  like  wild  wolves.  They  often 
associate  with  people  or  domestic 
liveatock,  raising  concerns  shout  human 
safety  and  depredations  on  domestic 
^pi»if  1«  These  types  of  canids  also 
often  cause  problems  by  attacking 
domestic  animals  because  they  usually 
are  not  able  to  survive  entirely  in  the 
%vild.  While  they  have  some  of  the 
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predatory  instincts  of  wild  canids,  they 
are  most  comfortable  around  people. 
They  are  likely  to  be  dependent  on 
humans  for  food  and  this  increases  the 
probability  that  they  may  attack 
domestic  animals  since  domestic 
animals  are  the  most  common  types  of 
animals  near  people.  The  tolerance  of 
captive  raised  and  released  canids  for 
people  also  contributes  to  the 
perception  that  human  safety  may  be  in 
danger  from  wild  wolves.  There  are 
numerous  documented  instances  of 
domesticated  wolves  and  wolf  hybrids 
attacking  and  killing  people.  Although 
unlikely,  captive  wolves  or  wolf  hybrids 
associating  with  wild  wolves  could 
teach  young  wolves  or  any  hybrid 
ofEspring  these  undesirable  traits.  For 
these  reasons  wolves  exhibiting  the 
characteristics  described  above  do  not 
contribute  to  the  recovery  of  wild  gray 
wolf  populations  in  the  northern  Rocky 
Mountains. 

When  local  residents  believe  wild 
wolves  behave  like  captive  wolves  or 
wolf  hybrids,  public  tolerance  for  wild 
wolves  is  likely  reduced.  This  can  lead 
to  illegal  killing  of  wolves.  It  was  not 
the  intent  of  the  wolf  recovery  program 
to  protect  or  manage  captive  wolves  or 
wolf  hybrids  that  were  not  part  of  a 
Service  approved  recovery  program. 
Those  types  of  canids  will  not 
contribute  to  the  conservation  and 
recovery  of  wild  gray  wolves.  The 
Service  intends  to  manage  such  canids 
when  necessary,  to  resolve  potential 
conflicts  with  humans  and  to  minimize 
the  likelihood  that  undesirable  genetic 
or  behavioral  characteristics  could  be 
passed  on  by  such  animals  to  wild 
wolves  within  the  experimental 
population  areas. 

Captive  wolves  that  have  not  been 
specifically  raised  for  release  into  the 
wild,  or  wolf  hybrids,  can  also  carry 
diseases  or  parasites  that  are  common  in 
domestic  dogs.  If  released  into  the  wild, 
such  animals  can  transmit  those 
diseases  or  parasites  to  wild  gray  wolves 
as  well  as  other  wildlife  species.  Current 
DNA  and  other  types  of  testing  can  not 
reliably  distinguish  wild  wolves  from 
wolves  raised  in  captivity  or  from  wolf 
hybrids.  Because  captive  wolves  and 
wolf  hybrids  may  look  identical  to  wild 
wolves,  they  can  often  only  be  reliably 
distingmshed  from  wild  wolves  by  their 
behavior  in  the  wild.  Their  presence  can 
often  confuse  the  public  about  what 
behavior  to  expect  from  wild  wolves, 
reduce  local  human  tolerance  of  wild 
wolves  and  lead  to  an  increase  in 
human  related  wolf  mortality.  Local 
tolerance  of  wolves  is  important  for  wolf 
recovery  and  conservation  since  a 
majority  of  wolf  mortality  in  Montana  is 
caused  by  humans. 


The  presence  and  management  of 
wolves  or  wolf-like  canids  that  are  not 
part  of  an  approved  recovery  program 
'may  result  in  substantia]  expense  and 
thereby  compete  for  limited  gray  wolf 
recovery  program  resources,  particularly 
if  thefr  management  requires  the  same 
level  of  efibrt  as  that  afforded  to  wild 
wolves.  Because  wolf  hybrids  and 
captive  wolves  released  into  the  wild 
can  demtmd  considerable  management 
time  and  attention  at  the  expense  of 
wild  wolf  conservation,  prompt  control 
of  these  animals  is  essential.  The 
selective  removal  from  the  wild  of 
captive  raised  and  released  wolves,  wolf 
hybrids,  and/or  wolf-like  canids 
exhibiting  behavior  considered 
abnormal  for  wild  gray  wolves  furthras 
the  conservation  and  recovery  of  the 
gray  wolf  by  minimizing  the  probability 
of  unresolved  conflicts  with  humans. 

Wild  wolves  were  taken  from  the  wild 
in  remote  areas  of  Canada  and 
reintroduced  in  January  of  1995  and 
1996  to  the  Yellowstone  and  central 
Idaho  experimental  population  areas 
and  have  adapted  much  better  than 
predicted.  As  expected,  they  eontinue  to 
behave  lilte  wild  wolves.  If  current 
trends  continue,  it  is  unlikely  that 
further  reintroductions  in  the 
experimental  population  areas  will  be 
required.  All  the  wolves  that  were 
reintroduced  were  radio-collared  and 
monitored  by  means  of  radio-telemetry, 
and  a  number  these  wolves  have 
successfully  reproduced  in  the  wild. 
Current  plans  do  not  call  for  all  of  the 
pups  to  be  individually  captured  and 
radio-collared.  As  the  population  grows, 
there  will  be  an  increasing  number  of 
wolves  that  have  not  been  marked  and 
it  will  not  be  possible  to  determine 
where  most  of  these  wolves  originated. 
It  is  also  estimated  that  there  may  be  up 
to  300,000  captive  wolves  and  wolf/dog 
hybrids  (which  in  many  cases  are 
physically  and  genetically 
indistinguishable  from  wild  wolves)  in 
North  America.  Therefore,  the  special 
regulations  for  establishment  of 
nonessential  experimental  populations 
of  gray  wolves  need  to  clearly  address 
the  manner  in  which  wolves,  whose 
origin  is  unknown  or  wolves  that 
exhibit  abnormal  behavior  will  be 
managed  in  the  wild  when  conflicts 
develop. 

In  several  areas  of  the  northern  Rocky 
Mountains,  wolf-like  canids  have  been 
identified  through  their  behavior  or 
physical  characteristics  as  released  or 
escaped  wolves  that  were  not  part  of 
Service  approved  programs  or  wolf 
hybrids  of  captive  origin.  Such  aninmli^ 
usually  do  not  survive  in  the  wild  long 
enough  to  successfully  reproduce  and 
raise  young.  In  several  instances  these 


animals  have  been  removed  from  the 
wild  because  they  have  become  a 
nuisance  or  potential  human  or 
domestic  animal  safety  concerns  arose. 
All  wolves,  including  wild  ones,  are 
individuals,  and  some  wild  wolves  may 
exhibit  abnormal  or  other  behavior  that 
is  inconsistent  with  the  continued 
survival,  reproduction,  and  recovery  of 
wild  gray  wolf  populations.  For 
example,  some  individual  wolves  may 
attack  livestock  or  domestic  pets.  The 
Service  recognizes  that  such  individuals 
must  be  managed  (through  removal  to 
another  location  or  placement  in 
captivity,  or  lethal  means)  to  minimire 
chronic  conflicts  with  domestic  animaly 
if  local  people  are  expected  to  continue 
to  tolerate  the  presence  of  a  resident 
wolf  population.  The  Service  has 
determined  that  removal  of  such 
individuals  furthers  the  conservation 
and  recovery  of  the  wild  gray  wolf 
population.  In  a  similar  although 
extremely  rare  situation,  individual 
wolves  may  on  occasion  exhibit 
behaviors  that  are  uncharacteristic  of 
those  normally  observed  in  wild  wolves. 
Although  highly  imlikely,  it  is  possible 
that  a  wild  wolf  may  demonstrate 
physical  or  behavioral  evidence  of 
hybridization  with  other  canids,  such  as 
domestic  dogs  or  coyotes.  It  also  is 
possible  that  an  individual  wolf  may 
become  a  nuisance,  or  pose  a  potential 
risk  to  people  or  livestock  because  of 
habituation  to  food  sources,  human  and 
domestic  animal  companionship,  or 
otiier  factors.  The  Service  intended  that 
50  CFR  17.84(i)(7)(iii)  subpart  D  allow 
for  the  management  and/or  removal  of 
all  such  individuals  within  the 
nonessential  experimental  population 
areas  for  the  benefit  and  conservation  of 
the  wild  gray  wolf  populations. 

Location  of  the  Experimental 
Population 

The  Yellowstone  experimental 
population  area  includes  the  State  of 
Wyoming,  that  portion  of  Idaho  east  of 
Interstate  Highway  15,  and  the  SUte  of 
Montana  east  of  Interstate  Highway  IS 
and  south  of  the  Missouri  River  east  of 
Great  Falls.  Montana,  to  the  Montana/ 
North  Dakota  border. 

The  central  Idaho  experimental 
population  area  includes  that  portion  of 
Idaho  west  of  Interstate  15  and  south  of 
Interstate  90,  and  that  portion  of 
Montana  south  of  Interstate  90,  Highway 
93  and  12  near  Missoula,  Montana,  and 
west  of  Interstate  15. 

Management 

Management  of  wild  wolves  would 
not  change  from  that  established  by  the 
special  rules,  except  in  those  rare 
instances  when  a  wild  wolf  exhibits 
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abnormal  behavior.  Thia  proposed 
revision  would  apply  50  CFR 
17.84(i)(7)(iii)  subpart  D  within  the 
experimental  population  areas,  which 
would  further  the  conservation  and 
recovery  of  wild  gray  wolves  in  the 
northern  Rocky  Mountains  of  the  United 
States.  The  rule  in  50  CFR  17.8e(i)(7)(iii) 
would  apply  to  all  wolves  and  wolf-like 
canids  found  within  and  adjacent  to  the 
experimental  population  areas  in 
Montana,  Idaho,  and  Wyoming. 

National  EnvironniMital  Folky  Act 

This  proposed  revision  does  not 
significantly  change  the  special 
regulations  or  the  effect  of  the  special 
regulations  on  the  human  environment. 
An  environmental  action  statement  has 
been  prepared  that  determined  the 
proposed  revision  is  a  categorical 
exclusion  as  provided  by  516  DM  2, 
Appendix  1  and  516  DM  6,  Appendix  1. 
No  further  NEPA  documentation  will 
therefore  be  made. 

Raqoired  Datanaiaations 

This  is  not  a  significant  rule  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
The  Department  of  the  Interior  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  stq).  The  proposed 
revision  is  purely  technical  in  nature 
and  intended  to  correct  a  technical 
oversight  in  the  rule  originally  adopted 
in  1994:  it  will  not  increase  or  alter  the 
effects  brought  by  the  original  rule.  The 
Service  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Act.  2  U.S.C.  1502  et  seq..  that  this 
rulemaking  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  jrear 
on  local  or  State  governments  or  private 


entities.  The  Department  has 
determined  that  this  proposed 
regulation  meets  the  applicable 
standards  provided  in  sections  3(a)  and 
3(b)(2)  of  Executive  order  12988. 

Author  The  principle  author  of  this 
rule  U  Edward  E.  Bai^  (see  AOORESSES 
section). 

List  of  Sob^Kts  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and  record 
keeping  requirements.  Transportation. 

Propeeed  Regulation  Promulgatioa 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17.  subchapter 
B  of  chapter  I.  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  reed  as  follows: 

Aalkarlty:  IS  U.S.C  1361-1407: 16  U.S.C 
1531-1544;  16  U.S.C.  4201-4245;  Public  Law 
No.  90-625. 100  Statute  3500;  unless 
otbarwiM  noted. 

2.  Revise  §  17.84(iM7MiU)  to  reed  as 
follows: 


%MM 


(i)  '  •  * 
(7)  •  •  • 

(iii)  All  wolves  found  in  the  wild 
within  the  boimdaries  of  this  paragraph 
(1X7)  after  the  first  releases  wrill  be 
considered  nonessential  experimental 
animals.  In  the  conterminous  United 
States,  a  wolf  that  is  outside  ua 
experimental  area  (as  defined  in 
paragraph  (i)(7)  of  this  section)  would 
be  considered  as  endangered  (or 
threatmed  if  in  Minnesota)  unless  it  is 
marked  or  otherwise  known  to  be  an 
experimental  animal.  Wolves  in  the 
wild  may  be  selectively  captured. 


removed,  or  killed  for  examination  and 
genetic  testing  by  the  Service  or  Service 
designated  agency.  Disposition  of  such 
wolves  outside  the  experimental  areas 
and  in  the  case  of  subpart  D.  those  both 
outside  of  and  within  the  experimental 
population  area*,  may  take  any  of  the 
following  courses: 

(A)  If  the  animal  was  not  involved  in 
conflicts  with  humans  and  is 
determined  likely  to  be  a  wild 

«  experimental  wolf,  it  will  be  returned  to 
the  reintroduction  area. 

(B)  If  the  animal  is  determined  likely 
to  be  a  wild  experimental  wolf  and  was 
involved  in  conflicts  with  humans  as 
identified  in  the  management  plan  for 
the  closest  experimental  area,  it  may  be 
relocated,  placed  in  captivity  or  killed. 

(C)  If  the  animal  is  determined  not 
likely  to  be  a  wild  experimental  wolf,  it 
will  be  managed  according  to  any 
Service-approved  plans  for  that  area  or 
will  be  marked  and  released  near  its 
point  of  capture. 

(D)  If  the  »"«m«l  is  determined  not 
likialy  to  be  a  wild  gray  wolf  or  if  the 
Service  or  agencies  designated  by  the 
Service  determine  that  any  wild  wolf 
exhibits  abnormal  behavior  or  that  any 
vrolf  m  wolf-like  canid  shows  physical 
or  brtiavioral  evidence  of  hybridization 
with  other  canids,  such  as  domestic 
dogs  or  coyotes,  or  of  being  an  animal 
raised  in  captivity  other  than  as  part  of 
a  Service-approved  wolf  recovery 
program,  it  will  be  killed,  or  placed  in 
captivity. 

'   •        •        •        •        • 

Dated:  Novemberia.  1997. 
Donald  |.  Barry, 

Acting  Assistant  Sacntary  fix- Fish  and 

WUdlije  and  Parks. 

(FR  Doc.  97-32440  Filed  12-8-97;  3:42  pm) 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  CrMtIt  Corporation 

Notico  of  R«)ueM  for  ReinttatemMit 
•ltd  Extension  of  a  Previously 
Approved  Infonnatlon  Collactton 

AOCHCY:  Commodity  Credit  Corporation. 

ACTION:  Notice  and  request  for 
comments. 


f:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Commodity  Credit  Corporation  (COC) 
and  Farm  Service  Agency  (FSA)  to 
request  a  reinstatement,  Vithout  change, 
of  a  previously  approved  information 
collection  for  which  approval  has 
expired  in  support  of  the  nonrefundable 
marketing  assessment  due  COC  on  sugar 
processed  fit>m  domestically  grown 
sugar  beets  and  sugarcane. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  February  9. 1998 
to  be  assured  of  consideration. 
FOR  FURTHER  MFORMATION  CONTACT: 
Walter  Porzel.  Systems  AccountanL 
Financial  Procedures  and  Systems 
Branch.  Financial  Management 
Division.  Farm  Service  Agency,  STOP 
0581, 1400  Independence  Avenue,  S.W., 
Washington.  D.C.  20250-0581, 
telephone  (703)  305-1303;  e-mail 
address  wporzeldwdc.fBa.u8da.gov;  or 
bcsimile  (703)  305-1144. 

•OFPtJHiENTARY  MPOmATKNi:  This 
notice  announces  the  intention  of  the 
Conunodity  Credit  Corporation  (COC) 
and  Farm  Service  Agency  (FSA)  to 
request  a  reinstatement,  without  change, 
of  a  previously  approved  information 
collection  for  wUch  approval  has 
expired  in  support  of  the  nonrefundable 
marketing  assessment  due  CCC  on  sugar 
processed  bom  domestically  grown 
sugar  beets  and  sugarcane.  The 
regulations  concemii^  this  activity  are 
published  imder  the  authority  of  the 
Agricultural  Act  of  1949,  as  amended 


and  the  Federal  Agriculture 
Improvement  and  Reform  (FAIR)  Act  of 
1996. 

Title:  Sugar  Processor's  Report  of 
Monthly  Marketing  to  Determine 
Assessment  Due  Commodity  Credit 
Corporation  (COC). 
Oha  Control  Number  0560-0134. 
Type  of  Request:  Reinstatement. 
.    without  change,  of  a  previously 

approved  collection  for  which  approval 
has  expired. 

Abstract:  The  information  collected 
imder  Office  of  Management  and  Budget 
(OMB)  Control  Number  0560-0134.  as 
indicated  above,  is  needed  to  determine 
nonrefundable  marketing  assessmenta 
due  CCC  from  the  first  processors' 
marketing  of  domestically  grown  sugar 
beets  and  sugarcane.  The  Sugar 
Processor's  Report  of  Monthly 
Marketing  To  Determine  Assessment 
Due  the  Commodity  Credit  Corporation 
(Form  OCC-80)  is  submitted  to  the  FSA. 
Kansas  City  Management  Office.  The 
information  collected  is  used  to  classify 
cash  received  by  CCC,  determine  who 
the  remitter  is.  record  assessment 
collected,  and  determine  program 
compliance.  Respondenta  record  the 
total  pounds  of  raw  cane  sugar  and  total 
beet  sugar  marketed  during  the  month. 
These  amounta  are  multiplied  by  the 
assessment  rate  (7  CFR  1435.201)  to 
compute  the  total  assessment  due  CCC. 
Interest  and  penalty  amounta  due  COC 
(7  CFR  1435.203J  are  also  included  on 
Form  CCC-80.  If  any  fees  for  dishonored 
checks  are  due  CCC.  the  remitter  enters 
this  amount  also.  The  total  of  all  the 
amounta  is  entered,  the  responsible 
official  signs  Form  CCC-80  and  submita 
the  report  with  a  check,  or  uses 
electronic  remittance. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  information  collection  is 
estimated  to  average  90  minutes,  per 
response. 

Respondents:  First  processors  of 
domestically  grown  sugarcane  or  sugar 
beeta. 

Estimated  Number  of  Respondents: 
63 


whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of 
agency's  estimate  of  burden  inducting 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  the  information  on  those  who  are  to 
respond,  including  throu^  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Commenta 
should  be  sent  to  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
R^ulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.C  20503  and  to  Walter  Porzel  at  the 
contact  address  listed  above.  Copies  of 
the  information  collection  may  he 
obtained  from  Walter  Porzel  at  the 
contact  listed  above.  All  responses  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  commenta  will  become  a 
matter  of  public  record. 

OMB  is  required  to  make  a  decision 
conconing  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Regtster.  Thnefore,  a  comment 
to  OMB  is  best  assured  of  having  ito  full 
effect  if  OMB  receives  it  within  30  days 
of  publication. 

S^ned  St  Washington.  D.C,  on  Daoembar 
3, 1997. 

BraoaLWaber, 

Acting  Administrator.  Farm  Serrice  Agency 
and  Acting  Executive  Vice  President. 
Commodity  Credit  Corporation. 
(FR  Doc  97-32392  FUed  12-10-97;  8:45  am] 
BIUMQ  OOOe  M1IV4»^ 


DEPARTMENT  OF  AGRICULTURE 


Estimated  Ntrnihm^  of  Responses  per 
Respondent:  12. 

Estimated  Total  Annual  Burden  on 
Respondents:  1.134  hours. 

Proposed  topics  for  comments 
include:  (A)  Whether  tbo  a)ntinued 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


Moose  SulnvatarslMd  Thnbar  _ 
Wlllamstts  Natlonai  Forast,  Una 
County,  OR 


AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
enviromAental  impact  statement 


SUMMARY:  The  USDA.  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  harvest 
and  regenerate  timber,  and  to  construct 
and  reconstruct  roads  in  the  Moose 
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Subwatenhad.  The  legal  deacription  of 
the  planning  aiee  it:  T.13  S..R.3  E., 
Sections  11-15.  22-27;  T.13  S..  R.4  E.. 
Sections  7, 17-19.  The  Poieet  Sarvke 
proposal  will  be  in  compliance  with  the 
1990  Willamette  National  Forest  Land 
and  Resource  Management  Plan  as 
amended  by  the  1994  Northwest  Forest 
Flan,  which  provides  the  overall 
guidance  for  managMDMit  of  this  wee. 
This  proposal  is  tentatively  plaimed  for 
fiscal  years  1098-2000. 

The  Willamette  NaUonal  Forest 
invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis 
in  addition  to  those  comments  already 
received  as  a  result  of  local  public 
participation  activities.  The  agency  will 
also  give  notice  of  the  full 
environmentai  analysis  and  decision- 
making procesa  so  that  interested  and 
affacted  people  are  made  aware  as  to 
how  they  may  participate  and 
contribute  to  the  final  decision. 
DATES:  Comments  concerning  the  scope 
and  implementation  of  the  analysis 
should  be  received  in  writing  by  January 
15. 1998. 

AOORESSCS:  Send  written  comments  and 
suggestions  concerning  the  management 
of  this  area  to  Darrel  Kenops.  Forest 
Supervisor,  Willamette  National  Forest, 
P.O.  Box  10607  Eugene,  Oregon  97386. 
TOM  FUmXCR  MFOfMATION  CONTACT. 
Direct  questions  about  the  propoMd 
action  and  EIS  to  Donna  Short, 
Integrated  Resource  Management 
Assistant  or  Suzanne  Schindler,  Project 
Coordinator,  Sweet  Home  Ranger 
District,  phone  541-367-5168. 

SUPnfMDfTARV  MFOMMATION:  The 
Moose  Subwatershed  is  completely 
within  the  Central  Cascades  Adaptive 
Management  Area  (OCAMA)  designated 
in  the  Northwest  Forest  Plan  (ROD, 
C21-22).  The  purpose  of  AMAs  is  to 
encourage  the  development  and  testing 
of  technical  and  social  approaches  to 
achieving  desired  acolo^cal,  economic, 
and  other  social  objectives.  AMAs  are 
expected  to  produce  timber  as  part  of 
their  program  of  activities  consistent 
with  their  specific  direction. 

Management  objectives  for  the  Moose 
Lake  Block  in  the  CCAMA  are  described 
in  the  ROD.  the  South  Santiam 
Watershed  AnalysU  (SSWA),  and  the 
OCAMA  Strategic  Guide. 

The  purpose  of  this  profect  Is  to 
harvest  timber  in  a  manner  that 
implenksnis  the  management  objectives, 
specifically: 

•  Utiliv  landscape  design  processes 
to  understand  long  term,  historic 
pattanis  of  landscape  change  created  by 
natural  disturbance  processes,  land 
management  practices  and  vegetation 


succeeaion  (OCAMA  Strategic  Guide  p. 
39). 

•  Develop  approaches  for  integrating 

forest  and  stream  management 
objectives  and  the  implications  of 
natural  disturbance  regimes.  (CCAMA 
Stiatesic  Guide  p.  35,  ROD  D12-13). 

•  l^nege  young  and  mature  stands  to 
accelerate  development  of  late 
sucoaaaional  conditions  (Strategic  Guide 
p.  35,  ROD  Dl 2-1 3). 

The  Forest  Service  has  a  need  to 
provide  alternative  timber  harvest  to  the 
Mr.  Rogers  Timber  Sale  on  the  Siuslaw 
National  Forest  pursuant  to  Section 
2001  (k)(3)  of  the  Rescission  Act  (Pub.  L. 
104-19)  and  the  September  17, 1996 
settlement  agreement  in  Northwest 
Resources  Council  v.  Glickman  and 
Babbit.  Under  the  Act  and  the 
agreement,  such  alternative  timber 
volume  must  be  "an  equal  volume  of 
timber,  of  like  kind  and  value,  which 
shall  be  subject  to  the  terms  of  the 
original  contract"  (or  as  otherwise 
acceptable  to  the  purchaser). 
Designation  of  alternative  timber 
volume  must  also  be  done  in 
consultation  and  agreement  with  the 
purchaser. 

The  proposal  Includes  harvesting 
timber  by  thinning  and  regeneration 
methods  and  constructing  road  under 
the  Moose  Subwatershed  Timber  Sale. 
This  analysis  will  evaluate  a  range  of 
alternatives  addressing  the  Forest 
Service  proposal  to  harvest 
approximately  13.0  million  boerd  feet  of 
timber  from  approximately  600  to  1600 
acres  and  anticipate  0.5  ndles  of  road 
construction. 

The  Moose  Subwatershed  is 
comprised  of  13,562  acres,  including 
4,830  acres  of  private  land.  Of  the  8,932 
acres  of  Forest  Service  ownership  1,252 
has  regenerated.  For  the  most  part  the 
remaining  7,680  acres  is  in  second 
growth  and  lat»-successional/old- 
growth  type  of  vegetative  structure. 
Management  areas  that  provide  for 
timber  harvest  are  Scenic  (11a)  and 
General  Forest.  No  harvest  allocations  in 
this  subwatershed  are  the  Cougar  Rock 
Special  Interest  Area.  100  acre  Late- 
Successional  Reserves,  Bald  Eagle 
Management  Area,  and  the  Moose  Lake 
Dispersed  Recreation  Area. 

Ine  project  area  includes  a  portion  of 
the  Moose  Lake  RARE  I  area,  which  was 
considered  but  not  selected  for 
wilderness  designation  and  is  the  reason 
for  initiating  this  EIS. 

Preliminary  issues  identified  are 
rtMdless  area  quality,  and  water  quality 
and  anadramous  fish  habitat 

Initial  scoping  began  in  May.  1907. 
Preliminary  analysis  is  currently  being 
conducted.  The  Forest  Service  will  be 
snolring  additional  information. 


comments  and  assistance  from  Federal, 
State  and  local  agencies  and  other 
individuals  or  organizations  who  may 
be  interested  or  affected  by  the  proposed 

Eroject.  Additional  input  will  be  used  to 
elp  identify  key  issues  and  develop 
alternatives.  This  input  will  be  used  in 
preparation  of  the  draft  EIS.  The  scoping 
process  includes: 

•  Identification  of  potential  issues; 

•  Identification  of  issues  to  be 
analyzed  in  depth: 

•  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental 
process; 

•  Exploration  of  additional 
alternatives  based  on  the  issues 
identified  during  the  scoping  process; 
and 

•  Identification  of  potential 
envirorunental  efi^ects  of  the  proposed 
action  and  alternatives  (i.e.  direct, 
indirect,  and  cumulative  effects  and 
connected  actions). 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  March  1908.  The 
comment  period  on  the  draft  EIS  will  be 
January  26. 1008. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First,  a 
reviewer  of  a  draft  EIS  must  structure  , 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  yionJcee  Nuclear  Power  Corp.  v. 
NRDC.  435.  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Hodel,  803 
1  2d  1016, 1022  (0th  Cir.  1086)  and 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1080). 
Because  of  these  cotut  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  dose 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objectives 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  at 
chapters  of  the  draft  statement 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
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of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regidations  for 
implementing  the  procedtiral  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.). 

The  final  EIS  is  scheduled  to  be 
completed  in  April  1998.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  diuing  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulaticms.  and 
policies  considered  in  making  the 
decision  regarding  this  proposal.  Darrel 
L.  Kenops.  Forest  Supervisor,  is  the 
responsible  official  and  as  responsible 
official,  he  will  document  the  Moose 
Subwatershed  Timber  Sales  decision 
and  rationale  in  the  Record  of  Decision. 
That  decision  will  be  subject  to  Forest 
Service  Appeal  Regulations  (36  CFR 
part  215). 

Dated:  December  2. 1997. 
Dane!  L.  Kenops, 
Forest  Supervisor. 
(FR  Doc.  07-32398  Filed  12-10-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Intemstionel  Trade  Administration 
[A-670-8Z7] 

Notice  of  Court  Dedaion:  Certain 
Caaed  Pendla  From  the  Peopie'a 
Republic  of  China 

AQBUCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  coiut  decision. 


SUMMARY:  On  November  13, 1997.  the 
United  States  Court  of  Intematioiial 
Trade  (QT)  affirmed  the  determination 
made  by  the  Department  of  Commerce 
(the  Department)  pursuant  to  a 
volimtary  remand  of  the  final 
determination  of  sales  at  less-than-fidr 
value  (LTFV)  in  the  investigation  of 
certain  cased  pencils  from  3ie  People's 
Republic  of  China  (PRC).  WriUng 
Instrument  Manufacturers  Association, 
Pencil  Section,  et  al.  v.  United  States, 
Slip  Op.  97-151  (OT  November  13, 
1097)  ( WriUng  Instrument 
Manufacturers).  In  the  remand 
determination,  the  Department  selected 
a  new  source  for  the  surrogate  values  of 
the  logs  and  slats  used  in  producing 
certain  cased  pencils  and  changed  its 
methodology  for  valuing  these  logs  and 
slats. 


EFFECTIVE  DATE:  November  23, 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  Roy 
A.  Malmrose,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  N.W. 
Washington,  D.C.  20230;  telephone: 
(202) 482-5414. 

SUPPLEMENTARY  INFORMATION:  In  its  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cased  Pencils  from  the 
People's  Rqiublic  of  China.  59  FR  55625 
(November  8, 1994)  (Final 
Determination),  in  order  to  value 
Chinese  lindenwood,  the  Department 
used  prices  charged  by  U.S.  producers 
of  bauwood,  the  wood  most  similar  to 
the  lindenwood  used  by  the  Chinese  to 
produce  cased  pencils.  In  this  remand 
determination,  the  Department  used 
publicly-available  published 
information  reflecting  basswood  log 
prices  bom  12  U.S.  mills  to  value  the 
lindenwood  logs  used  by  two  of  the 
Chinese  producers,  Anhui  Stationery 
Co.  (Anhui)  and  Three  Star  Stationery 
Co.  (Three  Star). 

China  First  Pencil  Co.  Ltd.  (China 
First),  an  exporter  and  producer  of  the 
subject  merchandise,  purchased  slats  for 
the  production  of  its  pencils.  To  value 
this  input,  the  Department  relied  on  the 
two  main  publicly-available  published 
sources  for  sawn  basswood  prices,  the 
Hardwoood  Marlwt  Report  and  the 
Hardwood  Weekly  Review. 

For  its  valuation  methodology  for 
lindenwood  logs,  the  Department 
selected  the  grades  of  basswood  logs 
most  comparable  to  the  lindenwood 
used  by  the  Chinese  producers, 
including  the  quality  and  diameter  of 
the  logs.  For  basswood  sawn  lumber,  the 
Department  selected  the  lumber  most 
comparable  to  that  used  to  produce  the 
Chinese  slats  in  terms  of  grade, 
thickness,  and  wood  loss. 

As  a  result  of  the  remand 
determination,  the  final  dumping 
margins  and  the  PRC  country-wide  ("all 
others")  rate  are  as  follows: 


Exporter 


Margin 
percent 


China  First  Co.  Ltd _.. 

Shanghai  Lansheng  Cap. „... 

Shanghai  Foreign  Trade  Coip. 

Guangdong  Stationery/Three  Star 

Stationery  

Guangdong     Stationwy/all     other 

producers  

PRC  country-wide  rate  


8.60 
19.36 
11.15 

0.00 

53.65 
53.65 


of  Appeals  for  the  Federal  Circuit  held 
that,  pursuant  to  19  U.S.C  section 
1516a(e),  the  Department  must  publish 
a  notice  of  a  court  decision  which  is  not 
"in  harmony"  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  TTie  CTTs 
decision  in  Writing  Instnunent 
Manufacturers  on  Novemb«r  13, 1907, 
constitutes  a  decision  not  in  haiinony 
with  the  Department's  final  affirmative 
determination.  Publication  of  this  iK>tice 
fulfills  the  Timken  requirement 

Accordingly,  the  Department  will 
continue  to  suspend  liquidation' 
pending  the  expiration  of  the  period  of 
appeal,  or,  if  appealed,  untU  a 
"conclusive"  court  decision.  In 
addition,  pursuant  to  the  affirmed 
remand  results,  China  First  is  no  longer 
excluded  from  the  antidumping  duty 
order  issued  in  this  case  (Antidumping 
Duty  Order  Certain  Cased  Pencils  from 
the  People's  Republic  of  China,  59  FR 
66909  (December  28. 1904)).  Therefore, 
liquidation  shall  be  suspended  on 
entries,  or  withdrawals  from  warehouse, 
for  constmiption  of  the  subject 
merchandise  bom  China  First  effsctive 
ten  days  from  the  date  of  the  decision 
in  Writing  Instrument  Manafactum*. 
Absent  an  appeal,  or,  if  appealed,  upon 
a  "conclusive"  court  decision  affirming 
the  OTs  opinion,  the  Department  will 
amend  the  final  LTFV  determination 
and  the  antiduinping  duty  order  on 
certain  cased  pencils  from  the  PRC  to 
reflect  the  Department's  remand  restdts. 
Dated:  December  4, 1997. 

&; 


Assistant  Secretary  for  bnpoit 

Administration. 

IFR  Doc.  97-32467  FUed  12-10-07;  8:45  am) 
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On  November  13, 1097,  the  CTT 
affirmed  the  Department's  remand 
determination. 

In  its  decision  in  Timken  Co.  v. 
United  States,  893  F.2d  337  (Fed.  Cir. 
1990)  (TimJken),  Uie  United  States  Court 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatration 

Barnard  College;  Notice  of  DecWon  on 
Application  for  Outy-Free  Entry  of 
Scientific  Inatrument 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  97-084.  Applicant: 
Barnard  College,  New  York,  NY  10027- 
6598.  Instrument:  Electron  Microscope, 
Model  EM208S.  Manufacturer:  Philips.' 
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The  NetherUnds.  Intended  Utm:  See 
notice  et  62  FR  52685.  October  9. 1997. 
Order  Date:  July  4, 1997. 

Comments:  None  received.  Decision: 
Approved.  No  instrtiment  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  the 
iiMtrument  is  intended  to  be  used,  was 
being  manufactured  in  the  United  States 
at  the  time  the  instrument  was  ordered. 
Reasons:  The  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
iwearch  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
C7IEM,  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  the  instrument 
P^MkW.Oeel. 

DmctM,  Statutory  Import  Programs  Staff. 
(FR  Doc.  97-324M  Filed  12-10-97:  8:45  ami 


DEPARTMENT  OF  COMMERCE 

Intamatlonal  Trad*  Adinlnlstratlon 

Unlv«rs)ty  of  Califomla,  at  •!.;  Notic*  of 
Cofwoliditod  DacWon  on  Appllcflttons 
for  Ouly-FrM  Entry  of  Sctontifie 
InstninMnts 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultiuvl 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  SUt  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  N.W.,  Washington.  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  97-076.  Applicant: 
University  of  California.  Davis.  CA 
95616.  Instrument:  Electron  Spin 
Resonance  Spectrometer,  Model  JES- 
TEIOO.  Manufacturer:  JEOL,  Ltd.,  lapan. 
Intended  Use:  See  notice  at  62  FR 
48811,  September  17, 1997.  Reasons: 
The  forei^  instnunent  provides  a  weak 
pitch  signal  to  noise  ratio  of  400  to  1 
and  a  cavity  q-value  of  18  000. 

Docket  Number:  97-078.  Applicant: 
University  of  Missouri  at  Kansas  City. 
Kansas  City,  MO  64110.  Instrument: 
Free-Flow  Electrophoresis  Device. 
Manufacturer:  Dr.  Weber  GmbH, 
Germany.  Intended  Use:  See  notice  at  82 
FR  52685.  October  9. 1997.  Reasons: 
The  foreign  instrument  provides 


continuous  flow  electrophoresis  for 
separation  of  whole  cells  from  blood  or 
other  tissue  fluids  and  separation  and 
purification  of  subcellular  organelles. 

Docket  Number  97-082.  Applicant: 
University  of  Minnesota,  Minneapolis, 
MN  55455.  Instrument:  Stopped-Flow 
Reaction  Analyzer,  Model  SX.18MV. 
Afa/iu/bcturBT.-  Applied  Photophysics. 
Ltd.  United  Kingdom.  Intended  Use:  See 
notice  at  62  FR  52685,  October  9. 1997. 
Reasons:  The  foreign  instrument 
provides  completely  anaerobic 
operation  with  a  sub-millisecond  dead 
time. 

Docket  Number:  97-083.  Applicant: 
Indiana  University-Purdue  University  at 
Indianapolis.  Indianapolis.  IN  46202. 
Instrument:  Stopped-Flow 
Spectrometer,  Model  SX.61DX2. 
Manufacturer:  Hi-Tech  Scientific. 
United  Kingdom.  Intended  Use:  See 
notice  at  62  FR  52685,  October  9, 1997. 
Reasons:  The  foreign  instrument 
provides  double  mixing  stopped  flow 
with  compatibility  for  use  by  students. 

Docket  Number:  97-085.  Applicant: 
University  of  Minnesota.  Minneapolis, 
MN  55455.  Instrument:  Electron 
Paramagnetic  Resonance  Spectrometer. 
Model  E500.  Manufacturer:  Bruker, 
Germany.  Intended  Use:  See  notice  at  62 
FR  52685.  October  9. 1907.  Reasons: 
The  foreign  instrument  provides 
measurement  of  electron  spin  resonance 
for  characterization  of  paramagnetic 
centers  in  various  materials, 
identification  of  photo-  and  redox-active 
sites  and  elucidation  of  reaction 
mechanisms. 

The  National  Institutes  of  Health 
advises  in  its  memoranda  dated 
November  5,  1997  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  it  knovrs  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
aach  instrument 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
rraakW.Osel. 

Director,  Statutory  Import  rtugmais  Staff. 
[FR  Doc.  97-32445  Filed  12-10-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

Intamationai  Trada  Adminlatration 

UnivaraHy  of  llrinoto  at  UrtMna* 
Ctwmpaign.  at  at.;  Notica  of 
Conaolldalad  Dacialon  on  Applicaliona 
for  Duly-Ffaa  Entty  of  SdantWc 
Inatnnnanta 

This  is  a  decision  consoUdatad 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  8&-651.  80  Stat  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5.-00  P.M.  in 
Room  4211.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  N.W..  Washington.  D.C 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instnunents  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number.  97-064.  AppUaud: 
University  of  Illinois  at  Urbana- 
Champaign.  Urt>ana.  IL  61801. 
Instrument:  Reflection  High  Energy 
Electron  Gun.  Manufacturer:  Focus 
GmbH.  Germany.  Intended  Use:  See 
notica  at  62  FR  43710,  August  15.  1997. 
Reasons:  The  foreign  instrument 
provides:  (1)  Selectable  beam  diameter, 
(2)  magnetic  and  electrostatic  focusing 
to  reduce  size  of  beam  and  (3)  double 
octopole  defection  system  for  better 
steering.  Advice  received  fnmi:  National 
Institute  of  Standards  and  Technology. 
November  7. 1997. 

Docket  Number:  97-065.  Applicant: 
Princeton  University,  Princeton.  NI 
08544-0033.  Instrument:  (50) 
Seismometers.  Manufacturer  Guralp 
Systems  Ltd..  United  Kingdom. 
Intended  Use:  See  notice  at  62  FR 
43710.  August  15, 1997.  Reasons.  The 
foreign  instrument  provides  a  frequency 
response  from  0.03  to  10  Hz  with 
simplified  operational  design  for  use  by 
high  school  science  students.  Advice 
received  from:  The  U.S.  Geological 
Survey,  November  6,  1997. 

The  National  Institute  of  Standards 
and  Technology  and  the  U.S.  Geological 
Survey  advise  that  (1)  the  capabilities  of 
aach  of  the  foreign  instruments 
described  above  are  pertinent  to  each 
applicant's  intended  purpose  and  (2) 
they  know  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
for  the  intended  use  of  each  instrument 

We  know  of  no  other  instnunent  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
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scientific  value  to  af  ther  of  the  foreign 

instruments. 

r^a^W.CMal, 

Director.  Stetutmy  Import  Fiogimms  Staff. 

(FR  Doc.  97-3244a  Filed  12-10-97;  8:45  as] 
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This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce.  14th  A 
Constitution  Avenue.  N.W., 
Washington,  DC 

Docket  Number:  97-063.  Applicant: 
University  of  Dlinois  at  Urtiana- 
Champaign,  Uibana,  IL  61801.* 
Instrument:  (2)  Gas  Composition 
Analyzers,  Model  Epison  ED. 
A4anu^]cfu/er:  Thomas  Swan  ft  Co. , 
Ltd.,  United  Kingdom.  Intended  Use: 
See  notice  at  62  FR  42237,  August  6, 
1997. 

Cbminents:  None  received.  Decision: 
Approved.  No  instrument  of  equivaleilt 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  was  being 
manufactured  in  the  United  States  at  the 
time  the  foreign  instrtnnent  was  ordered 
(April  2, 1997).  fleosons;  The  foreign 
instrument  provides  non-invaaive 
testing  of  thin  film  surfaces  in  feedback 
control  mode. 

The  NaticMial  Science  Foundation, 
Center  for  Interfacial  Engineering 
advised  on  October  4,  1996  that  (1)  this 
capability  is  pertinent  to  the  applicant's 
intended  purpose  and  (2)  it  knows  of  no 
domestic  insfrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use  (comparable  case). 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  was 
being  manufiactured  in  the  United  States 
at  the  time  of  order. 
FraakW.Craai. 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  97-32463  Filed  12-10^7;  8:45  am] 

aauNo  cooc  ms-oa-F 


This  decision  is  made  pursuant  to 
Section  6(c)  of  the  EducaticHial, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat  897;  15  CFR  part  301). 
Related  records  can  be  viewed  betweea 
•:30  A.M.  and  5:00  P.M.  in  Room  4211. 
U^.  Department  of  CoBunarce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C 

Doclat  Number  97-055.  Applicant: 
University  of  California,  Los  Alamos, 
NM  87545.  Instrument:  Single  Axis 
Measuring  Machine,  Model  SIP-550M. 
Manufacturer:  Societe  Genevoise 
d'Instruments  de  Physique,  Switzerland. 
Intended  Use:  See  notice  at  62  FR 
41361.  Augurt  1,1997. 

Cbmineiits:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  resolution  to  0.01  yan  with  a 
measuring  uncertainty  of  (0.2-fO.4L)  )un, 
where  L  ^  length.  The  National  histitute 
of  Standards  and  Technology  advised 
Ml  November  4,  1997  that  (1)  this 
capalnlity  is  pertinent  to  the  applicant's 
intended  purpose  and  (2)  it  knows  of  no 
domestic  instoiunent  or  apparatus  of 
ec^valent  scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Vrwak.  W.  Craei. 

DirectX,  Statutory  Import  Programs  Staff. 
(FR  Doc.  97-32464  Filed  12-10-97;  8:45  ami 


U.S.  Department  of  Coauneica.  14tii  and 
Constitution  AveoiM,  N.W.. 
Washington.  D.C 

Docket  Number:  97-077.  Af^ftUoaaL- 
University  of  Washington.  Seattle.  WA 
98195-7940.  Instrument:  laott^  Ratio 
Mass  Spectrometer,  Model  DELTA<^. 
Manufacturer:  Finnigan  MAT.  Germany. 
Intended  Use:  See  notice  at  62  FR 
52685.  October  9. 1997. 

Coaunents;  None  received.  Decision: 
ApfHtyved.  No  instrument  of  equivalaitf 
scientific  value  to  the  foreign 
instrument,  for  such  purpoaasas  it  is 
intended  to  be  used,  is  beii^ 
manufactured  in  the  United  Stataa. 
Reasoifs:  The  foreign  inatrument 
provides  a  magnetic  sector  mass 
anal3fzer  coupled  to  a  gas 
chromatograph  with  in-liae  combustiaB 
of  the  gas  effluent  for  measurement  arith 
samples  dovim  to  the  sub-nmomole 
level.  This  capability  is  pertinent  to  thS 
applicant's  intended  purposes  and  wa 
know  of  no  other  instrument  or 
apparatus  of  equivalent  scientffic  value 
to  the  foreign  instnunent  which  is  bei^ 
manufactured  in  the  United  States. 
FraskW.Ctm^ 

DinOor.  Simtutmy  Import  Pro-ams  Staff. 
(FR  Doc.  •7-32465  Filed  12-10-97;  8:45  am] 


OEPAflTMENTOF 


Eaport  Ttada  CaiMcala  af  Ravtaw 

AOBICY:  International  Trade 
Administration,  Conunerce 
ACnow:  Notice  of  revocation  of  Expott 
Trade  Certificate  of  Review  No.  92- 
00005. 


BHJMa  OOOC  3S1S-0a-P 


DEPARTMENT  OF  COMMERCE 

hHanialional  Trada  Adminlatration 

UnivaraHy  of  Waatttngion:  NoUce  of 
Oadaion  on  Application  for  Dmy-Frae 
Entiy  of  Sdantfficlnatnjmaiil 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials. 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211. 


:  llie  Secretary  (rf  Conunerce 
issued  an  export  trade  certificate  of 
review  to  World  International 
Investmento  Corp.  Because  this 
certificate  holder  has  failed  to  file  an 
annual  report  as  required  by  law,  the 
Secretary  is  revoking  the  certificate. 
This  notice  summarizes  the  notification 
letter  sent  to  Wcwld  International 
Investmmts  Corp. 

FOR  RNmei  arOMMTION  CONTACT: 

Morton  Schnabel,  Acting  Director. 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  202/482-5131.  This  is    , 
not  a  toll-fi«e  number. 
8UPPLBCNTARY  BmMMATION:  Title  m  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L.  97-290, 15 
U.S.C.  4011-21)  authorizes  the 
Secretary  of  Commerce  to  issue  expoit 
trade  certificates  of  review.  Ttie 
regulations  implementing  Title  III  ("the 


65246  PMeral  Register  /  Vol.  62.  No.  238  /  Thursday.  December  11.  19^7  /  Notices 


Regulations")  are  found  at  15  CFR  part 
325  (1997).  Purauant  to  this  autiiority.  a 
certificate  of  review  was  issued  on  June 
5, 1992  to  World  International 
Investments  Corp.  * 

A  certificate  holder  is  required  by  law 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate  (Section  308  of  the  Act,  15 
U.S.Q  4018.  Section  325.14  (a)  of  the 
Regulations.  15  CFR  325.14  (a)).  The 
annual  report  is  due  within  45  days 
after  the  anniversary  date  of  the 
i>ff^anff^^  of  the  certificate  of  review 
(S  325.14  (b)  of  the  Regulations,  1 5  CFR 
325.14  (b)).  Failure  to  submit  a  complete 
annual  report  may  be  the  basis  for 
revocation  (§$  325.10(a)  and  325. 14(c)  of 
the  Regulations.  15  CFR  325.10(a)  (3) 
and  32S.li(c)). 

On  May  23,  1997,  the  Department  of 
rnmiMffre  sent  to  World  International 
InveitaiBts  Corp.  a  letter  containing 
tPT^^f^l  report  questions  with  s  reminder 
that  its  •nnti*l  report  was  due  on  July 
20. 1997.  Additfooai  raminden  wan 
sent  on  August  7, 1997  and  on 
September  12,  1997.  The  Department 
has  received  no  written  response  from 
World  International  Inveetntenls  Corp. 
to  any  of  these  letters. 

On  November  3. 1997.  and  in 
accordance  with  Section  325.10  (c)  (1) 
of  the  Regulations.  (15  CFR  325.10  (c) 
(1)).  the  Department  of  Commerce  sent 
a  letter  by  certified  mail  to  notify  World 
Intemettonal  Investments  Corp.  that  the 
Department  was  formally  initiating  the 
process  to  revoke  its  certificate  for 
failure  to  file  an  annual  report.  In 
addition,  a  summary  of  this  letter 
allowing  World  International 
Investments  Corp.  thirty  days  to 
respond  was  published  in  tiie  Federal 
Re^sler  on  November  7,  1997  at  62  FR 
60232.  Pursuant  to  32^.  10(c)  (2)  of  the 
Regulations  (15  CFR  325.10(c)  (2)),  the 
Department  considers  the  fitilure  of 
World  International  Investments  Corp. 
to  respond  to  be  an  admission  of  the 
statements  contained  in  the  notification 
letter. 

The  Department  has  determined  to 
revoke  the  certificate  issued  to  World 
International  Investments  Corp.  for  its 
failure  to  file  an  annual  report  The 
Department  has  sent  a  letter,  dated 
December  8. 1997,  to  notify  World 
International  Investments  Corp.  of  its 
determination.  The  revocation  is 
efisctive  thirty  (30)  days  from  the  date 
of  publication  of  this  notice.  Any  person 
aggrieved  by  this  decision  may  appeal  to 
an  appropriate  U.S.  district  court  within 
30  days  from  the  date  on  which  this 
notice  is  published  in  the  Federal 

(325.10(c)  (4)  and  325.11  of  the 


Regulations.  15  CFR  324.10(c)  (4)  and 
325.11  of  the  Regulations.  15  CFR 
325.10(c)  (4)  and  325.11). 

DatMl:  DacMobar  8. 1097. 


Acting  Dinctor.  Offkx  of  Export  Trading 

Company  Affdin. 

IFR  Doc.  97-32429  FUsd  12-10-97;  8:45  am] 


OOMMTTTEE  FOR  THE 
MPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustmont  of  Import  UmHs  for  Cwlain 
Cotton  and  Man-Mada  Flbar  Taxtlla 
Producta  Produoad  or  Manufacturad  In 
tlia  Donrtnlcan  Rapu(>Hc 

Dscembar  5.  1997. 

AOBICY:  Committee  for  the 

Implementation  of  Textile  Agreeaaents 

(OTA). 

action:  Issuing  a  directive  to  tbe 

Commissioner  of  Custonu  edfusting 

limits. 

■FPltlWl  MTK  December  11, 1997. 
KM  RMTMBiaMMMATION  OONTACT:  Roy 
UuK.  IntermtioDal  Trade  Spedalist. 
Office  of  Textiles  end  Apparel.  U.S. 
Dapwtment  of  CoBmarce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  theee  limits,  refisr  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  aech  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoee  and  quota  re-opeoings.  call 
(202)  482-3715. 


rAMY  aVOMMATIOM: 
Aalkaritr  Section  204  of  the  Agricuhuial 
Act  of  1956.  as  aasoded  (7  U.S.C  1854): 
Ex«cutiv«  Ofder  11651  of  Mich  3. 1972.  as 
•mended. 

The  current  limit  for  Cetegories  347/ 
348/647/648  is  being  incieesed  for 
swing,  reducing  the  limit  for  Cetegories 
339/639. 

A  deecription  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  SUtea  (see 
Federal  lagMv  notice  62  FR  66263. 
published  on  December  17.  1996).  Also 
see  61  FR  65375.  published  on 
December  12. 1996. 
TrmftLCi*k, 

atatmtm,  CotnmittmforthmtaipitmmniatioB 
0^  f  dtue  A^^esnMtniik 

tksl    |l         I  H   lefl 


OC 


Dear  Commissioner  This  directive 
smends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  6. 1996.  by  tlie 
Chainnen,  Committee  for  the  Implementation 
of  Textile  AgreemenU.  That  directive 
concerns  imports  of  certain  cotton,  %vool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1. 1997  and 
extends  tlmmgh  December  31, 1997. 

Efiisctive  on  December  11, 1997,  you  are 
directed  to  adj\tst  the  limits  fiar  the  fbUowiag 
I  aleamiei.  as  provided  for  under  the  Uruguay 
Round  Agrsaraent  on  Textiles  and  Clotliing: 


AH(ii«^M^  *-     -^ >^ 

Calegonr 

Nrnil* 

339^630 

347/34a«47/848 

748.811  dozen. 
2.306.935  dozen. 

*The  limits  heve  not  been 
oouni  for  any  imports  eaported 
31.1996. 

The  guaiantaed  aoosas  Isvals  for  the 

The  Committee  for  the  ImplenMntatioa  of 
Textile  A^eameato  has  dotanniaed  that 
these  actioBS  fdl  within  the  foreigB  sfiairs 
exeeptloo  of  the  nilemaking  ptprtsions  of  5 
U.S.C  55S(aXl). 

Sinoeralyi 
TroyRCribb. 
Choinnon,  CommittmaforUtalaiphmentation 

of  T9XtiM  AgF90Ot0ntM* 

IFR  Doc  97-32410  FOad  12-l(>-«7: 8:45  ami  • 


COMMnTEE  FOR  THE 
MPUBSNTATION  OF  TEXTILE 


Announoaniant  of  wnport  RaatraiiK 
LHuro  lor  barmn  wuuimi«  sfooi, 
I  Fnac.  SUk  Bland  and  Otnaf 


Praducta  Pfoduoad  or  Manufacturad  bi' 


■  s,  iaa7 

ConuniasioDor  of 
Department  of  the 
20229. 


5, 1997. 

/:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  s  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1, 1998. 
TON  niNTMBI  arOWiATlON  CONniCT:  Roes 
Arnold,  International  Tmde  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
statxis  of  these  limits,  refer  to  tne  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  eech  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 


^m 


iTKM: 
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Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  116^1  of  March  3. 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufiactured  in 
Thailand  and  exported  during  the 
period  January  1, 1998  through 
December  31.  1998  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  a  Memorandum  of 
Understanding  (MOU)  dated  October  28. 
1997  between  the  Governments  of  the 
United  States  and  Thailand. 

Pursuant  to  the  provisions  of  the  ATC, 
the  second  stage  of  the  integration 
commences  on  January  1. 1998  (see  60 
FR  21075,  published  on  May  1. 1995). 
Accordingly,  certain  previously 
restrained  categories  may  have  been 
modified  or  eliminated  and  certain 
limits  may  have  been  revised.  Integrated 
products  will  no  longer  be  subject  to 
quoU.  OTA  has  informed  Thailand  of 
its  intent  to  continue  the  bilateral  visa 
arrangement  for  those  products. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1998  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  Stetes  (see 
Federal  Register  notice  61  FR  66263. 
published  on  December  17,  1996).  Also 
see  62  FR  51832.  published  on  October 
3. 1997.  Information  r^arding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
TroyH.CriUi, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Cotnmittee  for  the  Implementation  of  Textile 
Agreements 

December  5, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3.  1972.  as  amended;  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC);  and  a  Memorandum  of 
Understanding  dated  October  28, 1997,  you 
are  directed  to  prohibit,  effective  on  January 
1. 1998.  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
the  following  cat^oges,  produced  or 
manufactured  in  Thailand  and  exported 
during  the  twelve-month  period  begiiming  on 
January  1. 1998  and  extending  tlirough 
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December  31. 1998.  in  excess  of  the  following 
limits: 


Category 


Category 


239pt' ™. 

Levels  in  Group  I 
200 


219 


300 

301-P*  ... 
301-O»  ... 
313 


314 
315 


317/326 


363 , 

389-0*  ... 
369-Ss  ... 

603 

604 


607 
611 


613«14/515 


617 

619 

620 „ 

625/626/627/628/629 


Group  H 

237.  331-348,  350- 

352.  35*-H8, 

359pt.»,  431,43»- 

438,  440,  442- 

448,  459pt.  'o. 

631.633-652. 

659-H". 

659pt '2.831. 

833-838.840-858 

and  859pL  '3,  as  a 

group. 
Sublevels  in  Group  II 

331/631  

334/634  

335/635«35  - 

336/636  


Twelve^nonth  restraint 
UmA 


1320.473  kilograms. 

1.188.153  kilograms. 

19.052.219  square 
meters. 

6.336.820  square  me- 
ters. 

4.752.615  kitograms. 

4,752.615  kik)grams. 

960.524  kitograms. 

22,178,868  square 
meters. 

50.694,564  square 


31.684,096  square 
meters. 

13,301 ,290  square 
meters. 

20,504.662  numbers. 

226.542  kitograms. 

316.841  kitograms. 

2.233.000  kitograms. 

741.300  kik>grams  of 
which  not  more  ttian 
475.261  kilograms 
shaM  be  in  Category 
604-A* 

3.166.408  kitograms. 

12.984.460  square 
meters. 

47,884,640  square 
meters  of  which  not 
more  than 
27.882,005  square 
meters  shall  be  in 
Categories  613/615 
and  not  more  than 
27.682,005  square 
meters  shall  be  in 
Category  614. 

17.291 .675  square 
meters. 

7,128,921  square  me- 
ters. 
7.128.921  square  me- 
ters. 

13,966.353  square 
n>eters  of  whtoh  not 
more  ttian 
11,089.433  square 
meters  shall  be  in 
Category  625. 
6.682,434  kilograms. 

290,686.162  square 
meters  equivalent 


1,729,340  dozen  pairs. 

617.840  dozen. 
491,103  dozen. 

316.841  dozen. 


TM«tve'4nonth 


1.909.006  dozwt. 
285,157  dozen. 
673.287  dozea 
586.156  dozen. 
300,999  dozea 
827,746  dozea 
237.630  dozen. 
1,390.006  kitogramt. 
9.642  dozen. 
11.902  dozen. 
54,065  dozen. 
17363  dozen. 
20.732  dozen. 
2.249399  dozen. 
S22.787  dozen. 
316341  dozen.  ^ 
1,127,964  dozen. 


only     HTS     number 


5206.41. "OOOO! 
5206.44.0000 


'Category     239pt.: 

6209.20.5040  (di^wrs). 
^Cateoocy    301-P:    only    HTS    numbers 

5206.21.0000,    5206.22.0000.  5206.23.0000 

520624.0000,    5206.25.0000, 

5206.42.0000.    5206.43.0000. 

and  5206.45.0000. 
'Cateqorv    301-O:    only    HTS    numbers 

5205.21.0020,    5205.21 .0090,  5205.22.0020 

5205.23.0020,  5205.23.0090. 

5205.24.0090,  5205.26.0020. 

5205.27.0020,  5205.27.0090. 

5205.28.0090,  5205.41.0020. 

5205.42.0020.  5205.42.0090, 

5205.43.0090,  5205.44.0020, 

5205.46.0020,  5205.46.0090, 

5205.47.0090,  5205.48.0020 


5205.22.0090, 

5205.24.0020. 

5205.26.0090, 

5205.28.0020, 

5205.41.0090, 

5205.43.0020. 

5205.44.0090, 

5205.47.0020,     „ 

and  5205.48.0090 

369-0: 

6302 


6302.60.0010. 
6302.91.0045 

^Category 
6307.105005 

"Category 
5509.323000. 

^Category 
6305.323010. 


only 
02.91 


HTS 
0005 


numtwrs 
and 


369-S:     only     HTS     number 
604-A;     only     HTS     number 


HTS    numbers 
6305.33.0010. 


numbers 


only 

630532.0020.    . 

630533.0020  and  6305.39.0000. 

"Category    359-+I:    only    HTS 
6505.90.1540  and  6505.90i060. 

"Category  359pL:  all  HTS  numt>ers  except 
6505.90.1540.  6505.20.2060  (Category  36^ 
H);  and  6406.99.1550. 

'0  Category  459pL.  ail  HTS  numbers  except 
6405.20.6030,  6405.20.6060.  64O5.203OT0, 
6406.99.1505  and  6406.99.1560. 

"Category  65*-+H:  only  HTS  numbers 
6502.00.9030,  6504.00.9015,  6504.00.9060, 
6505.90.5090,  650590.6090.  6505.90.7090 
and  6505.90.8090. 

'2  Category  659pt.:  aN  HTS  numbers  except 
6502.00.9030,  6504.00.9015.  6504.00.9060. 
6505.90.5090.  6505.90.6090.  6505.90.7090. 
6505.90.8090  (Category  659-H): 

6406.99.1510  and  6406.99.1540. 

'»C«rtegory    859pL;    only    HTS    numbers 

6117.10.6020.    6212.10.5030. 

6212.20.0030,    6212.30.0030, 

6214.10.2000  and 


6115.19.8046, 
6212.10.9040, 
6212.90.0090, 
6214.90.0090. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
appUcable  category  limits  for  tiiat  year  (see 
directives  dated  November  4. 1996  and 
November  3, 1997)  to  the  extent  of  any 
unfilled  balances.  In  the  event  the  limits 
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wUbliahed  for  that  period  hav«  bean 
•xhausted  by  previous  tntriM.  such  producta 
•hall  be  charged  to  the  UmiU  Mt  forth  in  this 
directive. 

Products  for  integration  in  1998  listed  in 
the  Federal  Bagialar  notice  published  on 
May  1. 19QS  (80  FR  21075)  which  are 
exported  during  1997  shall  be  charged  to  the 
applicable  limits  to  the  extent  of  any  unfilled 
balances.  After  January  1. 1998.  should  thoaa 
unfilled  balances  be  exhausted,  such 
products  shall  no  longer  be  charged  to  any 
limit,  due  to  integration  of  these  products 
into  GATT  1994. 

CTTA  has  informed  Thailand  of  its  intent 
to  continue  the  bilateral  visa  arrangement  for 
those  products.  An  export  visa  will  continue 
to  be  required,  if  applicable,  for  products 
integrated  on  and  after  January  1. 1908. 
before  entry  is  permitted  into  the  United 
SUtes. 

The  conversion  (Ktors  for  merged 
Categories  359-H/659-H  and  638/639  are 
11.5  and  12.96,  respectively. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 


entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  leiftaMntation  of 
Textile  AgreemenU  has  JslwiiiliHil  that 
thaaa  actions  fall  within  the  foreign  afUra 
exception  of  the  rulemaking  provisioiu  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  97-32411  Piled  12-10-07;  8:45  ami 
■NaJNQCOOC  M1»-(m-F 


DEPARTMENT  OF  DEFENSE 

Offlc*  of  th«  Secretary 
[Tranwnmal  No.  96-13] 

36<bM1)  Arms  Sales  NotiflcaHon 

agency:  Defense  Security  Assistance 
Agency,  Department  of  Defenie. 


action:  Notice. 


The  E)epartment  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
J.  Hurd.  DSAAyCOMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Sf>eaker  of  the  House  of 
Representatives,  Transmittal  96-13, 
with  attached  transmittal,  policy 
justification,  and  sensitivi^  of 
technology  pages. 

Dated:  December  5, 1997. 
L.M.  Bynum, 

Aitvnate  OSD  Federal  Regitter  Liai$on 
Officer,  Department  ofDefente. 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 
WASHM6T0N,  DC  20301-2800 


NOV  1997 

Za  xmplY   raf^r  to: 
1-55944/97 


Bonorabl*  Vmmt   Gingrich 
Sp—kmx   of  tho  Souso  of 


Washington,  D.C.      20515-6501 
Dmt  Mr.   SpMkor: 

of  1*!°^!!!°^  ^J*^  x^rting  rsquir-^it.  of  Soction  36(b)  (1) 

fcJiTit^  STS  fr*~^  ****'   '^  •"  forwarding  h.r«riti 
»«n«M.tt«l  H6.    98-13,   eoaoaming  th«  Dapartant  of  tha  Air 

J^^^l'*^'*^!!^  I-tt«r(.)    of  Off«:  and  Accn>tanca    (LOA)    to 
f?Sf^,f       '^•^•^  *^^cla.  and  .arvioa.  aati-afd  to  eo.t 
$185  million .      Soon  aftar  thi.  lattar  ia  dalivarad  to  yo« 
offioa,   iia  plan  to  notifjr  tha  nairs 


Sinoaraly, 


X\v^ 


UanB^VTGENSAijSA 

director' 


B, 


Itr  tot 


BOtiaa  CoBBittaa  on  Intamatioaal  Ralationa 
Sanata  Coaaittaa  on  J^ppropriationa 
Sanata  Caanittaa  on  Poraign  Ralationa 
Houaa  CoBBittaa  on  Motional  Saeurity 
Sanata  CosMittaa  on  Axaad  Sarvicas 
Houaa  CoaBittaa  on  J^propriationa 
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Notic 


Tran«Blttal  Vo.    98-13 

•  of  Proposed  Zssuano*  of  I^ttmx  of  Off 

Pursuant  to  Soction  36 (b) (1) 
of  ttkm  Krmm  Bacport  Control  Act      (U) 


Pro«p*ctiv 


Purohas«r:   Portugal 


Total  BatlMst-a^l  Valna; 

Kajor  Dafanso 

Othar 


$  0  allllon 
$  185  million 
$  185  Billion  « 


<iii)   Daacription  of  Articlaa  or  Sarvicaa  Offarad; 

Twanty  Mid-Lifa  U)pdata  (MLO)  aodif ioation  kits  for 
Portnguasa  Air  Forca  F-16A/B  aircraft,  installation, 
si^port  aqnipaant,  training  and  training  darioas, 
tT^K.»4#^«i  assistanoa,  tachnioal  ordars,  systam 
drawings,  U.S.  Oovarniiant  and  oontraotor  anginaaring, 
spara  parts,  and  othar  logistics  alanants 
for  full  progrj 


Tha  MLO  is  an  avionics  ratrofit  prograa  for  F-16 
aircraft  consisting  of  a  Cantral  Cora  Coaiputar,  Block 
50  oodkpLt   dasign.  Digital  Tarrain  SystSM,  Global 
Positioning  Systaa,  APO-66(V2)  radar  i^grada, 
Zntagratad  Data  ModsB,  microwava  landing  systan 
night  capabilitias  provisions,  and  an  Advancad 
Zdantif  ication  Priand  or  FOa  (AIFF)  . 


Military 


to  ba  Paid;  Kooa 


Air  Poroa  (IMP) 
.  ato..  Paid,  Offarad,  or  Agraad 


SansitivitT  of  Tachnoloqy  Containad  in  tha  Dafansa 
Artida  or  Dafaoaa  Sarrioas  Proposad  to  ba  Sold; 


(vii)   Data  Raport  Dalivarad  to  Conqrass;    g  |||Qy  (997 


*  as  daflnad  Sactioa  47(C)  of  tha 


Ksport  Control  Aot. 
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Portugal  -  F-16A/B  Mid-Lifa  Dpdata  Modification  Kits 

Tha  Govammant  of  Portugal  has  raquastad  a  possibla  sala  of  20 
Mid-Lifa  Updata  (MLU)  aodif ication  kits  for  Portnguasa  Air 
Forca  F-16A/B  aircraft,  installation,  support  aquipmant, 
training  and  training  davioas,  tachnical  assistanoa,  tabhnical 
ordars,  systaa  drawings,  U.S.  Govamaant  and  contractor 
'anginaaring,  spara  parts,  and  othar  logistics  alaaants 
nacassary  for  full  program  svqpport.   Tha  astiwitad  cost  is  $185 
llion. 


Tha  MLU  production  phasa  is  tha  continuation  of  tha  davalopaant 
program  notifiad  to  tha  Congirass  in  August  1990.   This  multi- 
national affort  has  indndad  tha  govammants  of  tha  Unitad 
StMtmm,   Balgium,  Danmark,  Tha  Natharlands,  and  Norway  who  hava 
partioipatad  with  tha  Unitad  Statas  Air  Foroa  in  tha  full  soala 
MLU  anginaaring  davalopmant  and  intagration  affort.  Tha  MLU  is 
an  avionics  ratrofit  program  for  F-16  aircraft  consisting  of  a 
Cantral  Cora  Computar,  Block  50  cockpit  dasign.  Digital  Tarrain 
Systam,  Global  Positioning  Systam,  APG-66(V2)  radar  \q>grada, 
Zntagratad  Data  Modsm,  microwava  landing  systam  and  night 
capabilitias  provisions,  and  an  Advancad  Zdantif  ication  Friand 
or  Foa  (AZFF) . 

This  proposad  sala  will  contributa  to  t^a  foraign  policy  and 
national  sacurity  objactivas  of  tha  Unitad  Statas  by  ii^>roving 
tha  military  o^abilitias  of  Portugal  whila  ^»*i»ynf»ing  wa^>on 
•yatam  standardisation  and  intaroparabili^  with  tha  U.S. 
forcas  in  tha  ragion. 

Tha  proposad  sala  of  this  aquipmant  and  support  will  not  af fact 
tha  basic  military  balanca  in  tha  ragion. 

Tha  prima  contractor  will  ba  Lockhaad  Martin  Tactical  Aircraft 
systams.  Fort  Worth,  Taxas.  Thara  ara  no  off  sat  agraamants 
proposad  to  ba  antarad  into  in  connaction  with  this  potantial 


Zaplamantation  of  this  proposad  sala  will  raquira  tha 
assignmant  of  U.S.  Govammant  parsonnal  and  contractor 
raprasantativas  to  Portugal  to  provida  tachnical  and  logistics 
m»x^±cms   prior  to  dalivary  of  tha  last  MLU  kit.   Tha  numbar  of 
parsonnal  and  typas  of  skills  nacassary  to  support  tha  program 
vill  ba  datarminad  jointly  batwaan  U.S.  and  Portnguasa 
raprasantativas  upon  program  ia^lamantation . 


Thara  will  ba  no  advarsa 
rasult  of  this  proposad  sal 


impact  on  U.S.  dafansa  raadinass 
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Tranaaittal  Mo.    98-13 

llotlo*  of  Proposed  Zsauanoo  of  Lottar  of  Offor 

Pursixant  to  8*otion  36(b)  (1) 

of  tho  Axmm  Eatpoxt,  Control  Act 


Mo.    ▼! 


<Ti)  amnM±ti.yr±tv   of  Tocfanoloqy; 

1.  TiM  r-lCA  wMpon  systMi  is  unolassifi«d 
■antlooMl  hmlow.     Tho  airoraft  do«s  contain  statA-of-tha-art 
tMshnology.   Sanaitiva  alaMsnta  of  tba  r-lfik  inclnrta  tlia   FIOO-FM- 
200/220  tuzbofan  angina,  tha  IMS  varaioa  of  tha  MI/AIiR-€9  radar 
warning  raoaivar  (RNR) ,  tha  INS  varaion  of  tha  MI/ALQ-131  alaotronie 
oountaraaaauraa  pod,  tha  IMS  varaion  of  tha  MI/APO-66  radar,  tha  AIM- 
7  radar  aiaaila  oa|>ability,  tha  AZM-9  aiaaila  capability,  tha  AZN-120 
(JkMMUttf)  aiaaila  o^Mbilitr,  tha  ATLZ8  ZZ  laaar  daaignator  pod 
oapabili^,  and  tha  fly  by  wira  flight  control  ayataa.   Tha  ayatsM 
daaign  notaa  on  aoftwara  arohitaotura  ara  alao  critical  alaaanta. 

2.  Claaaif  iad  alaaanta  of  tha  r-l€A   incltida  tha  FlOO  angina 
infrarad  aignatura,  radar  aoftwara  do  cwan tation ,  tha  Oparational 
night  Program  (OPP)  and  tha  biittar  Zdantification  Data  (BIO)  for 
tha  AZiR-69,  tha  OPP  and  SID  for  tha  ALQ-131,  tha  OPP  for  tha  Pira 
Control  Coaputar,  AZN-9  hardwara,  AZN-7  hardwara,  AIlf-120  hardimra, 
and  15  oparating  aanuals  and  aalntrnfin^r^'  tachnioal  ordara  containing 
parforiMnoa  information,  oparating  and  taat  procaduraa,  and  othar 
information  ralatad  to  sxipport  oparation  and  rapair  at  tha 
organisational  and  intarmadiata  lavala.   Claaaifiad  alamanta  of  tha 
MLO  kit  in  addition  to  tha  abova  itama  includa:   tha  Advancad  ZPP 

(AZPP)  .   Tha  hardwara,  aoftwara,  and  data  idantifiad  ara  claaaifiad 
to  protact  vulnarabilitiaa ,  daaign,  and  parfoxmanca  paramatara, 
munitiona  ralatad  data,  and  aimilar  critical  information. 

3.  If  a  tachnologically  adrancad  advaraary  wmxm   to  obtain 
knowladga  of  thaaa  apacifio  hardwara  and  aoftwara  alamanta,  thay 
might  ba  abla  to  davalop  countarmaaauraa  or  coontartaotica  which 
could  raduca  waapon  ayatam  af f aetivanasa .  Of  additional  conoam,  but 
raquiring  a  much  longar  aiqploitation  pariod,  ia  tha  poaaibili^  auch 
information  could  ba  uaad  in  tha  davalopmant  of  syatams  with  aimilar 
advanoad  ciyabilitiaa . 


4.    A  datarmination  haa  baan  mada  that  tha  raeipiant  country 
can  pro^da  subatantially  tha  aama  dagraa  of  protaction  for  tha 
sanaitiva  tachnology  baing  ralaaaad  aa  tha  U.S.  Qovammant.   This 
propoaad  sala  is  nacassary  in  furtharanca  of  tha  U.S.  foraign  policy 
and  national  saeurity  objaotiTaa  outlinad  in  tha  Policy 
J^iatif  ication . 
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[FR  Doc.  97-32359  Filed  12-10-97;  8:45  ami 


DEPARTMENT  OF  DEFBISE 
Office  of  the  Sscraiary 

CivUtan  Hesith  and  MwUcal  Program  of 
ttM  Uniformed  Services  (CHAMPU8); 
FY  96  DRQ  Updates 

AOENCY:  Department  of  Defonse. 
ACTION:  Correction. 


SUMMART:  This  notice  makes  corrections 
to  the  FY  98  DRG  Updates  published  in 
the  Federal  Register  on  October  30, 
1997  (62  FR  587110).  Change 
*'dischaiges"  to  read  "admissions"  in 
the  following  areas: 

Page  58712 

First  column,  second  paragraph, 
section  C 

First  column,  third  paragraph,  section 
D. 

Second  column,  first  paragraph, 
section  H. 

Dated:  December  5, 1907. 
UtA,  By  BUB, 

AhamataOSDFedardHie^ster  Liaison 
Officer,  Department  ofD^tue. 

(FR  Doc.  97-32360  Fded  12-10-97;  8:45  am] 


DEPARTMENT  OF  D^B«SE 

Department  of  the  Army 

Nottoeof  Availabimy  of  Scop*  of. 
Statement  tor  Programmatic 
Enylronnwnlai  Impact  Statement: 
Treatment  of  Non'StochpHa  Chemical 


AOBICY:  Department  of  the  Army,  DoD. 
action:  Notice  of  availability. 


:  The  Scope  of  Statement  (SoS) 
for  the  Programmatic  Environmental 
Impact  Statement  (PEIS)  on  the 
treatment  of  non-stockpile  chemical 
warfiare  material  (CWM)  is  available. 
The  SoS  is  an  important  component  of 
the  PEIS  process  providing  direction  for 
the  PEIS  preparers. 

AOORESSES:  To  obtain  copies  of  the  SoS. 
contact  Ms.  Louise  Dyson,  Public 
Outreach  and  Information  Officer. 
OfBce  of  the  Project  Manager  for  Non- 
Stockpile  Chemical  Mat^rial,  Aberdeen 
Proving  Ground.  Maryland  21010-5401 
or  by  phone  at  410-671-3445  or  bx  at 
410-612-8737. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Louise  Dyson  at  the  above  address  and 
phone  number. 


SUPPLEMENTARY  INFORMATION:  The 
Notice  of  Intent  (NOI)  to  prepare  the 
PEIS  was  published  in  the  Federal 
Register  on  October  18. 1996  (FR  61 
54421-54424).  with  a  correction  to  that 
notice  being  published  on  November  13, 
1996  (FR  61  58281).  In  the  NOI,  the 
Army  invited  interested  agencies  and 
the  public  to  assist  in  determining  the 
scope  of  the  PEIS  by  providing 
conunents  by  February  28, 1997.  on  the 
alternative  strategies  and  important 
issues  affecting  the  environment  that 
should  be  addressed.  The  SoS  describes 
the  scoping  process  and  the 
determinations  reached  by  the  Army's 
Non-Stockpile  Chmnirrfll  Material 
Program  (NSCMP)  as  a  result  of  the 
scoping  process.  The  following  items 
are  included  on  the  SoS: 

1.  Description  and  discussion  of  the 
proposed  action  and  alternative 
strategies  to  be  evaluated  in  the  Draft 
PEIS: 

2.  Description  and  discussion  of  the 
major  socioeconomic  and 
environmental  issues  to  be  addressed  in 
the  Draft  PEIS; 

3.  Preliminary  schedule  for  the  PEIS. 
including  the  approximate  time  frame  in 
which  the  Draft  PEIS  and  Final  PEIS  are 
expected  to  be  made  available  to  the 
pidilic; 

4.  Discussion  of  the  roles  and 
responsibilities  of  difihrent 
organizations  involved  in  preparing, 
reviewing  and  approving  tiie  Draft  PEIS; 

5.  Preliminary  outline  of  the  Draft 
PEIS  that  will  be  used  in  guiding  its 
preparation: 

6.  Description  of  the  actions- 
uindertaken  by  the  NSCMP  to  involve 
interested  organizations  and  the  public 
in  the  PEIS  scopinfi  process;  and 

7.  A  summary  of  tne  comments 
received  during  the  public  scoping 
process  and  the  NSCKff's  consideration 
of  those  comments. 

Changes  to  the  proposed  action  and 
prelimary  altenutive  strat^es 
identified  in  the  NOI  have  been  made  as 
a  result  of  the  public  scoping  process 
and  these  changes  are  reflected  in  the 
SoS. 

The  PEIS  propcwed  action  that  will  be 
evaluated  is  to  select  one  or  more 
strategies  for  the  treatment  of  non- 
stockpile  CWM  utilizing  transportable 
chemical  treatment  systems,  llie 
decision  to  be  made  by  the  Army,  and 
for  which  the  PEIS  analysis  will  address 
environmentally,  is  whether 
transportable  chemical  treatment 
systems  should  be  further  developed 
and  made  available  for  deployment 

The  preliminary  alternative  strategies 
identified  in  the  NOI  were  as  follows: 

1 .  On-site  chemical  treatment  of  CWM 
with  off-set  destruction  of  the  resultant 


wastes  either  by  thermal  destruction  or 
another  disposal  method: 

2.  On-site  chemical  treatment  and  oo- 
site  destruction/disposal  of  chemical 
treatment  wastes; 

3.  On-site  thermal  destruction; 

4.  Off-site  chemical  treatment  and/or 
thermal  destruction  or  another  disposal 
method;  and 

5.  No  action,  which  was  defined  as  a 
continuation  of  the  current  methods  for 
handling  these  types  of  CWM.  includii^ 
safely  packing,  ^pping  and  storii^ 
CWM  at  permitted  locaticms. 

The  alternative  strategies  that  will  be 
analyzed  in  the  PEIS  jnclwdft  the 
following: 

1.  On-site  Strategy— further  develop 
transportable  rhnmin^)  treatment 
systems  and  make  the  systems  available 
for  the  treatment  of  non-8toclq)ile  CWM 
at  the  site  where  the  CWM  may  be 
located: 

2.  Off-site  Stragegy — further  develop 
transportable  chemical  treatment 
systems,  transport  non-stockpile  CWM 
from  where  it  is  located  to  an  off-site 
location,  and  make  the  systems 
available  for  the  treatment  of  CWM  at 
the  off-site  locaticm;  and 

3.  No  Action  Strategy — discontinue 
develc^ment  of  the  prototype 
transportable  chemical  treatment 
sjrstems  and  continne  to  store  non- 
stockpile  CWM  until  other  systems  can 
be  made  availdile  for  treatment  of  non- 
stockpile  CWM.  Storage  of  non- 
stodqiile  CWM  wall  occiu  on  site  luiless 
precluded  by  human  health,  safety,  and 
environmeirtal  regulatory  requirements. 

The  PEIS  evaluation  will  be  directed 
at  determining  those  environmental  «ii«^ 
socioeconomic  conditions  under  which 
each  of  the  strategies  could  be 
implemented.  The  revised  alternative 
strat^es  are  those  that  are  applicable  to 
any  site  with  non-stockpile  CWM.  Tlie 
application  of  these  strategies  will  be 
further  considered  in  subsequent  site- 
specific  analyses  should  the  Army 
decide  to  proceed  with  the  transportable 
chemical  treatment  systems. 

The  PEIS  will  be  prepared  using  an 
approach  m  which  the  affected 
environment  will  be  described  in  terms 
of  a  range  of  environmoital  and 
socioeconomic  conditions  that  could 
occitf  at  any  site  or  location  where  non-> 
stockpile  CWM  may  be  present  or  where 
transportable  chemical  treatment 
systems  could  be  utilized.  Based  on 
these  ranges,  the  PEIS  will  evaluate 
whether  or  not  adverse  environmental 
and  socioeconomic  impacts  could 
occiu'.  Where  such  impacts  could  occur, 
the  PEIS  will  identify  mitigation 
measures  to  eliminate,  reduce,  or 
compensate  any  adverse  impact 
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For  the  off-»ite  strategy,  emphasis  will 
be  placed  on  evaluating  the  impacts  and 
identifying  mitigation  measures 
associated  v^th  the  potential  transport 
of  non-stockpile  CWM.  as  the  impacts 
and  mitigation  measures  for  the 
treatment  of  non-stockpile  CWM  would 
be  the  same  as  those  to  be  identified 
under  the  on-site  strategy.  The  off-site 
strategy  will  indicate  that,  under  current 
law,  non-stockpile  CWM  can  only  be 
transported  in  state  or  to  the  nearest 
chemical  munitions  stockpile  storage 
facility  that  has  the  necessary  pennits 
for  receiving  and  storing  them.  For  the 
no  action  strategy,  the  potential  adverse 
impacts  and  mitigation  measures  to  be 
emphasized  will  be  those  associated 
with  storaae  of  non-stockpile  CWM. 

The  Dnft  PEIS  «vill  be  made  available 
for  public  review  and  comment.  Its 
availability  will  be  announced,  written 
comments  on  the  Draft  will  be  solicited, 
and  information  about  a  possible  public 
meeting  to  comment  on  the  Draft  will  be 
published  at  a  later  date.  The  Army 
expects  to  release  the  Draft  PEIS  in  late 
1998  and  the  Pinal  PEIS  by  early  2000. 

Dated:  Decambor  4. 1M7. 

DgpatyAM$ittantSecntaryofih0Anny 
(Enrironment.  Safaty  and  Occupational 
Heahh)  OASA  (IJJi*). 
(FR  Doc.  97-32439  Piled  12-1&-47:  8:45  am] 


DEFARTMENT  OF  EDUCATION 

SiibiiilMton  fof  OMB  itovMwj 
CofiMMnt  I 


r:  Department  of  Education. 
action:  Submission  for  OMB  review; 
comment  request 


:  The  Deputy  Chief  Information 
Qlllov,  Office  of  the  Chief  Information 
OBoK.  invitae  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
IMS. 

DATB:  Inteteatad  persons  are  invited  to 
V  submit  comments  on  or  baiora  Januaiy 
12.  IWM. 

MNMMtn:  Writtan  comments  shovdd 
be  addraased  to  the  Office  of 
Infannation  and  Regulatory  AfEdia, 
Attention:  Dan  Chenok.  Daak  OfBoar. 
Department  of  Education.  Office  of 
Manag^imnnt  and  Budget,  725  17th 
Straet.  NW..  Room  10235,  New 
Executive  Office  Building.  Washington. 
DC  20503.  Requeats  for  copiea  of  the 
propoaed  information  collection 
wqtyats  should  be  addressed  to  Patrick 
).  SheiTill.  Department  of  Education.  600 
Independence  Avenue,  S.W..  Room 


5024,  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 
FOR  RNITHER  MFONMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  709-6196. 
Individuals  who  use  a 
telecommunications  device  for  the  deef 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPfLBIBfTARY  MFOMIATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  eariy 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer.  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  contdning  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
propoaed  information  collection. 

Souped  by  office,  contains  the 
Uowing:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collactian;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invitee  public  comment  at 
the  address  specified  above.  Copiea  of 
the  requeats  are  available  from  Patrick ). 
Sherrill  at  the  addreas  specified  above. 

Datsd:  Dacambar  S.  1097. 
Giaria  Paikar, 

Dmputy  ChttflnfonnaOon  Officm.  Offica  of 
th»  Chiaflnfoanation  Officat. 

OfBoe  of  dM  Under  Secreluy 

Type  of  Review:  New. 

Title:  Study  of  School  Violence 
Prevention. 

Frequency:  Two  one-time  reportings. 

Affected  Public:  Not-for-profit 
institutions;  Suts,  local  or  Tribal  GovX 
SEAsorLEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  56.400. 
Burden  Hours:  35.850. 

Ahstract:  The  purpose  of  this  study  is 
to  increase  understanding  of  school 
violence  and  violence  prevention 
efforts,  especially  efforts  funded  by  the 
Safe  and  E)rug-Free  Schools  and 
Community  Act  programs,  as  required 


by  §4117  of  Title  IV  of  the  Elementary 
and  Secondary  Education  Act 

[FR  Doc  97-32391  Filed  12-10-97:  8:4S  am] 


DEPARTMENT  OF  ENERGY 
Hanford  Site  Solid  (RadkMcthr*  and 


) 
EnvlroniiMfrtal  Impact  SMwnent 

Richland.  Waahlngton;  PuMIc  Scoping 

Period  Exianaion 

AOBICY:  Department  of  Energy. 
ACTION:  Extension  of  public  scoping 
period. 

tUMMAHY:  The  U.S.  Department  of 
Energy  (DOE)  is  extending  the  public 
scoping  period  on  the  Hanford  Site 
Solid  (Radioactive  and  Hazardous) 
Waste  Program  Environmental  Impact 
Statement  to  January  30. 1998. 
DATES:  Written  comments  on  the  scope 
of  the  Environmental  Impact  Statement 
must  be  submitted  by  January  30, 1998, 
to  ensure  consideration.  Comments 
submitted  after  that  date  will  be 
considered  to  the  extent  practicable. 
A00RES8E8:  Comments  or  requests  for 
copies  of  the  Notice  of  Intent  should  be 
addressed  to:  Allison  Wright.  Document 
Manager.  Hanford  Site  SoUd 
(Radioactive  and  Hazardous)  Waste 
Program  Environmental  Impact 
Statement,  U.S.  Department  of  Energy. 
Richland  Operations  Office  (MSIN  S7- 
55),  Post  Office  Box  550,  Richland,  WA 
99352.  Telephone:  (509)  372-2346, 
FAX;  (509)  372-1926.  EMAIL: 
solid_waste_eis-doeCri.gov 
FOR  niRTHBI  aPOWMATlON  CONTACT:  For 
further  information  on  the 
Environmental  Impact  Statement 
contact  Allison  Wright  at  the  above 
address.  For  general  Information  oo 
DOE'S  Natiood  Environmental  Policy 
^  Act  proceas.  contact  Carol  M. 
Borgstrom.  Director,  Office  of  NEPA 
Policy  and  Assistance.  U.S.  Department 
of  Energy  (EH-42),  1000  Independence 
Avenue.  SW,  Waahington.  DC  20585. 
Telephone:  (202)  586-4600.  or  leave  a 
measagn  at  (800)  472-2756. 
SU^nJMBfTARV  MKNMATKM:  On 
October  27, 1997.  DOE  published  a 
notice  in  the  Federal  lagMar  (62  FR 
55615)  announcing  its  intent  to  prepare 
an  Environmental  Impact  Statement  for 
the  Solid  Waste  Program  at  the  Hanford 
Site  in  Richland.  Waahington  and  to 
conduct  a  45-day  public  scoping  proceas 
pursuant  to  National  Environmental 
Policy  Act  DOE  subsequently 
conducted  three  public  scoping 
meetings — two  on  November  12, 1997, 
in  Richland.  Washington  and  the  other 
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on  November  13, 1997.  in  Pendleton, 
Oregon.  IXDE  received  a  request  to 
extend  the  public  scoping  period,  which 
was  originally  scheduled  to  end  on 
December  11,  1997.  In  response  to  that 
request  and  to  ensure  that  all  interested 
parties  have  adequate  time  to  comment. 
DOE  is  extending  the  public  scoping 
period  to  January  30. 1998. 

Written  comments  should  be 
addressed  to  Ms.  Wright  at  the  above 
address  by  Januaiy  30. 1998,  to-ensuie 
consideration.  DOE  will  consider 
comments  received  after  January  30, 
1998.  to  the  extent  practicable. 

Issued  at  Washington.  O.C.  this  5th  day  of 
December.  1997. 

Peter  N.  Brush. 

Acting  Assistant  Secretaiy.  EnvironoHmt, 
Safoty  and  Health. 

(FR  Doc.  97-32435  Filed  12-10-97;  8:45  am] 

etujtta  coot  lat^-m-^ 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Slta- 
Speclfic  Advlaory  Board,  Nevada  Test 
Site 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463,  86  Stet.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EMSSAB). 
Nevada  Test  Site. 

DATE  AND  TIME:  Wednesday.  January  7. 
1998:  5:30  p.m.-9:00  p.m. 
ADDRESSES:  U.S.  Department  of  Energy. 
Nevada  Support  Facility.  Great  Basin 
Room.  232  Energy  Way.  North  Las 
Vegas,  Nevada. 

FOR  FURTHER  MFORMATION  CONTACT: 
Kevin  Rohrer.  U.S.  Department  of 
Energy.  Office  of  Environmental 
Management,  P.O.  Box  98518,  Las 
Vegas,  Nevada  89193-8513,  Telephone: 
702-295-0197.  Please  contact  Kevin 
Rohrer  to  confirm  the  meeting  location. 
It  may  be  subject  to  change. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  To  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Jannary  Agenda 

5:30  p.m.— Call  to  Order 

5:40  p.m. — ^Presentetions 

7:00  p  jn. — Public  Conmient/Questions 

7:30  p.m. — Break 

7:45  pjn. — ^Review  Action  Items 


8:00  p.m. — ^Approve  Meeting  Minutes 
8:10  p.m. — Committee  Reports 
8:45  p.m. — Public  Comment 
9:00  p.m. — ^Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  stetements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  stetements 
pertaining  to  agenda  items  should 
contect  Kevin  Rohrer,  at  the  telephone 
nimiber  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentetion  in  the  agenda. 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  Cacilitete  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  bf  this  meeting 
will  be  available  for  public  review  and 
copjring  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  wUl 
also  be  available  by  writing  to  Kevin 
Rohrer  at  the  address  listed  above. 

Issued  at  Washington,  DC  on  December  5. 
1997. 

AtthaaT.Vanzago, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc. -97-32436  Filed  12-10-97;  8:45  am] 
BHjjNO  cooe  s4ao-»t-r 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
andBudgM 

AOENCY:  Energy  Information 
Administration.  Department  of  Energy 
ACTION:  Submission  for  OMB  review; 
comment  request 

SUMMARY:  Tlie  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(8)  hsted  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  jHOvisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  listing  does  not  include 
collections  of  information  contained  in 
new  or  revised  regulations  which  are  to 
be  submitted  undw  sectfon 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 


Each  entry  contains  the  following 
information:  (1)  Collection  number  and 
title:  (2)  summary  of  the  collection  of 
information  (includes  sponsor  (the  DOE 
component)),  current  OMB  document 
number  (if  applicable),  type  of  request 
(new,  revision,  extension,  or 
reinstatement);  response  obligation 
(mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefits);  (3)  a 
description  of  the  need  and  proposed 
use  of  the  information;  (4)  description  oi 
the  likely  respondents;  and  (5)  estimate 
of  total  annual  reporting  burden 
(average  hours  per  response  x  propoaed 
frequency  of  response  per  year  x 
estimated  number  of  likely 
respondents.) 

DATES:  Comments  must  be  filed  on  at 
before  January  12, 1908.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  £)esk 
Officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contect  listed  below.) 
ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
AfEairs.  Office  of  Management  and 
Budget.  726  Jackson  Place  N.W.. 
Washington,  D.C.  20503.  (Comments 
should  also  be  addressed  to  the 
Statistics  and  Methods  Group  at  the 
address  below.) 

FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Herbert  Millm. 
Statistics  and  Methods  Group,  (EI-70). 
Forrestal  Building,  U.S.  Department  of 
Energy.  Washington,  D.C.  20585.  Mr. 
Miller  may  be  telephoned  at  (202)  426- 
1103,  FAX  (202)  426-1081.  or  e-mail  at 
hmillei^ia.doe.gov. 
SUPPLBCfTARY  MFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Forms  EL\-411.  826,  861.  867.  900, 
and  NN-417R  (to  be  renumbered  EIA- 
41 7R).  "Electric  Power  Surveys" 

2.  Energy  Information  Administration 
and  Office  of  Nonproliferation  and 
National  Security;  OMB  No.  1905-0129 
(Form  EIA-411  was  previously 
approved  with  OMB  No.  190&-0195  and 
Form  NN-417R  was  previously 
approved  with  OMB  No.  1901-0289; 
both  forms  will  be  incorporated  into  the 
approval  for  1905-0129);  Revision; 

Mandaton' 

3.  The  Electric  Power  Surve)rs  collect 
information  on  electric  power  capacity, 
generation,  foel  consumption,  foel 
receipts,  foel  stociu,  prices,  electric 
rates,  omstruction  costa.  and  operating 
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income  and  revenue.  Form  EIA-417R 
collects  data  on  electric  power 
disturbances.  Respondents  include 
electric  utilities,  nonutiiity  electric 
power  producers,  electric  reliability 
council  members,  and  independent 
electric  power  system  operators.  Electric 
power  data  collected  are  used  by  the 
Department  of  Energy  for  analysis  and 
forecasting.  Data  are  also  published  in 
various  EIA  reports. 

Based  upon  presurvey  comments 
received  and  further  stiidy  of  the 
industry,  the  EIA  has  revised  the 
changes  and  modincations  originally 
proposed  in  the  Federal  Register  notice 
of  July  29,  1997.  Many  of  the  proposed 
changes,  (principally  to  the  Form  EIA- 
861).  have  not  been  included  in  the 
package  submitted  to  ONfB.  Included  in 
the  clianges  submitted  to  ON4B  is  the 
deletion  of  the  proposed  Form  EIA- 
417A.  Four  of  the  questions  that  were 
included  on  the  Form  EIA-417A 
regarding  outages  have  been 
incorporated  into  the  Form  EIA-861. 
Additionally,  a  question  pertaining  to 
alternative  fueled  vehicles  has  been 
added  to  both  the  Form  EIA-861 
(electric  utility)  and  the  Form  ElA-867 
(nonutiiity).  Other  modifications  are 
described  in  the  supporting  statement 
that  has  been  submitted  to  OMB  and  is 
available  upon  request. 

With  respect  to  the  confidentiality  of 
electric  power  data  collected  by  EIA.  the 
EIA  is  proposing  no  changes  in  its 
current  confidentiality  provisions  for  its 
electric  power  surveys  and  is  requesting 
approval  for  these  surveys  for  only  one 
year,  rather  than  the  normal  three-year 
approval  request.  During  1998.  the  EIA 
wrill  prepare  and  publish  a  Federal 
Hagister  notice  seeking  input  and 
guidance  from  both  electric  power  data 
providers  and  users  on  the  question  of 
confidentiality  of  electric  power  data 
currently  collected  and  published  by  the 
EIA.  The  EIA  will  formulate  a  new 
policy  on  confidentiality  of  its  electric 
power  data  considering  input  from  all 
interested  parties  as  well  as  the 
deregulation  of  the  industry. 

4.  Business  or  other  for-profit;  Federal 
government:  State,  local,  or  tribal 
governments 

5.  90.697  hours  (3.73  average  hours 
per  response  x  2.7  average  responses  per 
year  x  8,904  respondents) 

Statutory  Authority:  Section  350e(c)(2)(A) 
of  tlui  Paperwork  Reduction  Act  of  1995 
CPub.  L.  104-13). 


IsuMd  in  Washington.  O.C.  December  3, 
1997. 

Jay  H  CansHMny, 

Agency  Charance  Officer.  StatuticM  and 
Methods  Group.  Energy  Information 
A  dministm  tion. 

IFR  Doc.  97-32437  Filed  12-10-97;  8:45  am] 
sauna  coot  tmt  »i-> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  CP9e-100-000| 

Algonquin.  Qas  Transmission 
Company;  Notice  of  Application 

December  5. 1997. 

Take  notice  that  on  November  24. 
1997,  Algonquip  Gas  Transmission 
Company  (Algonquin),  5400 
Westheimer  Q)Urt,  Houston,  Texas 
77251-1642.  filed  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  and  Fart  157  of  the 
Commission's  Regulations  for  a 
certificate  of  public  convenience  and 
necessity  to  construct,  own,  operate, 
and  maintain  a  pipeline  lateral  in 
Norfolk  County,  Massachusetts,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically.  Algonquin  proposes  to 
construct,  own  operate,  and  maintain 
5.848  feet  of  14-inch  pipeline  lateral 
extending  from  an  interconnection  with 
its  24-inch  and  30-inch  mainline  system 
to  ANP  Bellingham  Energy  Company's 
(ANP-Bellingliam)  proposed  electric 
generating  plan  in  Bellingham. 
Massachusetts.  Algonquin  will  also 
construct  a  metering  station  at  the 
Bellingham  plant  and  other  appurtenant 
facilities.  The  estimated  cost  of  the 
proposed  lateral  is  S4.6  million.  The 
proposed  in-service  date  is  October  1. 
1999.  Algonquin  states  that  it  has 
entered  into  a  Precedent  Agreement 
with  ANP- Bellingham  to  transport  up  to 
110,000  Dth  per  day,  on  a  firm  basis,  for 
a  primary  term  of  20  years.  Algonquin 
states  that  the  transportation  service 
will  be  performed  under  Algonquin's 
existing  I*art  284  Rate  Schedule  AFT-CL 
and  that  ANP-Bellingham  will  be 
aeaessed  an  initial  incremental  demand 
rate  of  $0.8399  per  Dth. 

Any  person  desiring  to  participate  in 
the  bearing  process  or  to  malie  any 
protest  with  refiorence  to  said 
application  should  on  or  before 
December  29,  1997,  file  with  the  Federal 
Eneigy  Regulatory  Commission.  888  1st 
Street,  N.E.,  Washington.  D.C  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 


Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  of  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  party  to  a  proceeding 
or  to  participate  as  a  party  in  any 
hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally.  • 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  fiuther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 


certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intmvene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believe  that  a  formal  hearing  is  required, 
further  notice  of  such  hearing  wiU  be 
duly  given. 

LInaer  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Algonquin  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Caahall. 
Secietaiy. 
(FR  Doc.  97-32379  Filed  12-10-97;  8:45  am] 

BiujNO  ooof  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Fadsral  Energy  Regulatory 
Commlsalon 

[Dooiwia  Noa.  CPS8-107-000  and  CP9e- 
106-000) 

Conttnentai  Natural  Gas.  Inc.;  Notkis  of 
Application 

December  5. 1997. 

Take  notice  that  on  December  1, 1997. 
Continental  Natural  Gas,  Inc.  (CNG) 
filed  under  Section  7(c)  of  the  Natural 
Gas  Act  (NGA)  for  a  Section  7  certificate 
and  also  for  a  blanket  certificate  under 
Part  157,  Subpart  F  authorizing 
conversion  and  continued  operation  of 
an  11  mile  pipeline  segment  under 
Section  7  of  the  NGA,  all  as  more  fiilly 
Mt  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

CNG  owns  natural  gas  gathering  and 
processing  fecilities  in  Beaver  County. 
Oklahoma.  CNG  gathers  and  processes 
gas  using  its  two  natural  gas  plants,  the 
Beaver  Plant  and  the  Mocane  Plant 
along  with  inlet  and  outiet  facilities.  In 
Plant  Owners  v.  Continental  Natuml 
Gas,  80  FERC1 61,285.  the  Commission 
determined  that  die  ll-mile.  10-inch 
diameter  pipeline  connecting  the  Beaver 
Plant  with  ANR  Pipeline  Company 
(ANR)  is  a  jurisdictional  transmission 
line.  As  a  result,  CNG  aow  seeks  a' 
Section  7  certificate  and  blanket 
certificate  authorizatioiL  CNG  states  that 
it  haanb  intention,  of  changing  the 
manner  in  which  it  operates  the  ll-mfle 
line  and  that  the  Una  will  remain 
dedicated  to  moving  CNG^  gas  from  its 
Bee  w  Plant  to  ANR. 

Any  person  desiring  to  be  haaid  or  to 
make  any  protest  with  refiwaice'to  this 
^plication  slmuM,  on  or  bafora 
Dacembar  28, 1997,  file  with  tbeFedsval 
Energy  RegHstHy  Gommiaeian,  8M 
nrM  Street^  NB.,  Waahingtan;  DCi0426. 
a  motion  to  iutavaue  ns  ■  jib  ileal  i»    ' 
accordanoe  with  Kolm  211  mid^214  of 
the  CommisBianfa  Rloka  of  Pisclioeskkd 


Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regxilations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 

Erotests  filed  with  the  Commission  will 
B  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
forpublic  inspection. 

lake  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and 
§  385.802  of  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
Application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 
LoisD.CMhalI. 
Secietaiy. 

[FR  Doc.  97-32380  Filed  1^-10-97;  8:45  am] 
aaiMQ  COM  anvei-M 


DEPARTMENT  OFENERPV 

Federal  Energy  Regulatory 
Commission 

[DoGlial  NO.CP96-108-0001 


Tinnaaaas  NMurBl>Gaa  Company; 
Nolioa  of  Raquaat  Undar  Blanket 
Autttorliatton 

December  5. 1997. 

Take  notice  that  cm  December  1, 1997. 
East  Tennaasee  Natural  Gas  Company 
(ETNG),  P.O.  Box  2511,  Houston.  Texas 
77252,  filed  in  Docket  No.  CP98-108- 
000  a  ifsquast  pursuant  to  $$  157:205 
and  157Jtl6  of  dieCommiaaion's 
Ranilations  (18  CFR  157.205. 157.216) 
under  the  Nataual  Gas  fJA  (NGA)  for 
authoiitadfm'to  abadoo  the  Hawkins 
Coun^  Lateral,  located  in  Hawkins 
Couiity,  TantMraae.  as  a  ddhreiy  point 
under  ETNCs  Uanketcaitificste  issued 
in  OodcetMo.  CPB2-41Z--000.  pumusot 
te  Section.  7  of  Ibe  NGA,  alias  men 
Adly^sst  ftarth  in  libm  raquaet  that  iaon 

piAMcinipectieOr  ..     tf-..  .'. 


ETNG  proposes  to  abandon  the 
Hawkins  County  Lateral  by  sale  to  the 
Hawkins  County  Utility  District 
(HCUD).  h  is  stated  Uiat  die  lateral 
consists  of  5.18  miles  of  6-inch  pipeline 
and  appiurtenant  facilities.  It  is 
explained  tliat  tlie  lateral  was  installed 
in  1961  in  order  to  make  deliveries  to 
HCUD,  formerly  the  Natural  Gas  Utility 
District  of  Hawkins  Coimty,  a 
municipality  engaged  in  the  local 
distribution  of  natural  gas  to  the  public. 
It  is  asserted  that  ETNG  and  HCUD  have 
negotiated  a  Purchase  and  Sales 
Agreement  to  transfer  ownership  of  the 
lateral  from  HCUD  to  ETNG  and  that  no 
facilities  would  be  removed  or 
abandoned  in  place.  It  is  further 
asserted  that  HCUD  is  the  only  customer 
served  by  the  facilities  and  that  HCUD 
has  consented  to  the  abandonment  by 
sale. 

Any  person  or  tlie  Commission's  staff 
may,  within  45  days  after  issuance  of 
die  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  tillowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  CaaUL 
Socrataiy. 

(FR  Doc  97-32381  Filed  12-10-97;  8:45  am] 
oooa  snr-ai-M 


DEPARTMBfT  OF  ENERGY 

FMaral  Energy  Regulatory- 
CoromlaakNi 

[Docket  Na  RP8B-aa-000) 
Gm  Tranafwit  Inc.;  NoMesor 


.  ♦-• 
5.  isor. 

Taka  notice  that  on  December  1. 1007. 
Ges  Tkanspoit,  Inc.  (GTI)  tendarad  far 
filing  rsviaed  tariff  abeets  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  witha  piropoeed  efiK^hredMe  of 
January  1, 1906. 

GTI  statea  ^at  the  puipesa  of  this . . 
fifing  ia  to.oenfoanGTnrtBxiffte  ttW:. 

raqiiirMiMMif  —*  irnrt.  i»Aily^^7T,f 

Part  154  of  tfasOonmiMiaaJa 
Rsguiatioaasad  QfedarNo.981. 


6S258 
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Specificdly.GTI  U:  (1)  Submitting  a. 
title  page:  (2)  revising  the  Table  of 
Contents  to  include  a  brief  description 
of  each  service:  (3)  updating  the 
preliminary  statement:  (4)  adding  a  new 
General  Terms  and  Conditions 
("CTfcC")  Section  25  entitled  "Order  of 
Discounts":  (5)  adding  a  new  CTftC 
Section  26  entitled  "Policy  With 
Respect  to  Fees  and  Construction  of 
New  Facilities":  (6)  eliminating  the 
index  of  customers:  and  (7)  lenurring 
the  "Qualification  for  Senrioe"  aection 
from  the  EFT.  FT.  and  IT  Rate 
Schedules  and  placing  it  in  the  GTAG  as 
Section  24  thereof. 

CTI  states  that  copies  of  this  filing 
were  served  upon  its  firm  customers 
and  interested  state  commissions. 
Copies  were  also  served  on  all 
intemiptibie  customers  as  of  the  date  of 
the  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington,  D.C, 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
CMntfdsaion's  Rules  and  Regulations. 
All  tocfa  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  ProtesU  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Refereiu»  Room. 

uto  g  PmUII. 

SKTsCoiy. 

(FR  Doc.  97-32364  Piled  12-10-«7;  8:49  am) 
itrtT-ei-M 


DEPARTMBIT  OF  ENERGY 


Enargy  Regulatory 


ei#.) 


4.  \WT. 

Take  notice  that  the  followiag  fUtogs 
hava  been  made  with  the  Commission: 


S65.7.  The  Hub  Power  Company  filed 
notification  that  it  surrenders  its  status 
as  an  exempt  wholesale  generator  under 
Section  32(a)  (1)  of  the  Public  UUlity 
Holding  Company  Act  of  1935,  as 
amended. 

2.  Millennium  Power  Partners,  L.P. 

IDockM  No.  EGee-12-«00| 

On  November  26,  1997,  Mlllenniiun 
Power  Partners,  L.P.  (Millennium),  a 
Dela%yare  limited  partnership  with  its 
principal  place  of  business  st  7500  Old 
Georgetown  Road.  Bethesde.  Maryland 
20814,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  statiis  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Millennium  proposes  to  construct  s 
360  MW  natiiral  gas-fired  combined 
cycle  power  plant  in  the  Town  of 
Charlton,  Massachusetts.  The  propoeed 
power  plant  is  expected  to  commence 
commercial  operation  in  the  year  2000. 
All  capacity  and  energy  from  the  plant 
will  be  sold  excliuiveiy  at  wholesiale. 

Comment  date:  December  24. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  «rill  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Nevada  Pttwer  Company 

(Docket  No.  ER9e-'«47-(X»| 

Take  notice  that  on  November  12, 
1997,  Nevada  Power  Company  (Nevada 
Power),  tendered  for  filing,  in  Docket 
No.  OA96-188-000,  revised  tariff  sheeU 
which  nMcify  the  on-peak  and  off-peak 
hours  of  non-firm  point-to-point 
transmission  service  in  compliance  with 
the  Commission's  order  dated  Odobar 
17, 1997.  Nevada  Power  requests  a 
wfsdver  of  the  60  day  notice  requirement 
and  requests  ths*  the  revised  tariff 
sheets  be  effisctive  ss  of  the  date  of  the 
filing. 

CbmoMnt  date:  December  18. 1987.  in 
aooocdanoe  with  Standard  Paragraph  E 
at  the  and  of  this  notice. 

CLmtevilleGes 

(DockMNoL 


(Docte  No.  BCe5-4S-000|    ^^ 

Take  notice  that  oaDii  !■>■  MWT. 
pursuant  to  Secttoo  386.f  ef  the 

I's  RagulatiBas.  18  GFR 


Take  notice  that  on  November  13. 
1997.  LouisvilU  Gas  and  Ebctzic 
Company.  teBi.kred  for  filing  copies  of 
s  service  sgreement  between  Uwiiavflle 
Gas  sod  Beelric  Coapeny  awl  Hooaiar 
tfamtg/  Riual  Blactiic  Cmof  Inc.  wider 
RataCSS. 

olr  Daonber  If.  1987.  in 
I  with  Standard  Pawgwph  E 
at  the  sod  of  this  aotica. 


5.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER96-663-OO0I 

Take  notice  that  on  November  13. 
1997,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
service  agreements  between  Louisville 
Ges  snd  Electric  Company  and  Marliet 
Responsive  Energy  Inc.,  under  Rate 
GSS. 

Comment  date:  December  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Louisville  Gas  and  Electric  Conqpeny 

[Docket  No.  ER9a-6«4-000] 

Take  notice  that  on  November  13, 
1997,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
service  agreements  between  Louisville 
Gas  and  Electric  Company  and  Electric 
Qearinghouse.  Inc.,  under  Rate  GSS.    • 

Comment  date:  December  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Lonisrille  Gee  and  Electric  Coatpany 

[Dockat  Na  BR»»-6ft5-000) 

Take  notice  that  on  November  13, 
1997,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
service  agreements  between  Louisville 
Ges  and  Electric  Company  and  CMS 
Marketing,  Services  and  Trading  under 
Rate  CSS. 

CeunJnent  date:  December  18, 1997.  Ih 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wsnhington  Water  Power 
(Docket  No.  ER9a-666-00(4  ' 

Take  notice  that  on  November  13. 
1997,  Washington  Water  Power, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13,  executed 
Service  Agreement  and  Certificate  of 
ConcurTeiu:e  under  WWP's  FERC 
Electric  Tariff  First  Revised  Volume  No. 

9.  TransCanada  Power,  a  division  of 
TransCanada  Energy  Ltd. ,  formerly 
doing  business  as  TransCanada  Power 
Corporation.  WWP  previously  filed  an 
unsigned  TransCanada  Power 
Corporation  Service  Agreement  dated 
12/15/96  with  tlM  Commission,  noticed 
under  Docket  No.  ER97-1 252-000.  The 
TransCanada  Power,  a  division  of 
TransTaniia,  fStmm  Ltd..  Servi 

It.  detad  November  1. 


1907. 


H^ 


18. 1987.  in 

B 


lafthto 
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9.  Houston  IJghWng  jk  Power  Company 

[Docket  No.  ER9a-«e7-000l 

Take  notice  that  on  November  13, 
1997,  Houston  Lighting  ft  Power 
Company  (HL&P).  tenderied  for  filing  an 
executed  transmission  service 
agreement  (TSA)  with  Avisto  Energy, 
Inc.,  (Avista)  for  Non-Firm 
Transmission  Service  imder  HL&P's 
FERC  Electric  Tariff.  Third  Revised 
Volume  Ncf.  1,  for  Transmission  Service 
To,  From  and  Over  Certain  HVDC 
biterconnections.  HLftP  has  requested 
an  effiactive  date  of  November  13, 1997. 

Copies  of  the  filing  were  served  on 
Avista  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  December  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  South  Carolina  Electric  ft  Gas 
Company 

(Docket  No.  ER98-669-000I 

Take  notice  that  on  November  13. 
1997,  South  Carolina  Electric  ft  Gas 
Company,  tendered  for  filing  a  report 
that  summarizes  transactions  that 
occvured  July  1,  1997,  through 
September  30, 1997,  pursuant  to  Uie 
Market-Based  Tariff  accepted  by  the 
Commission  in  Docket  Nos.  ER96- 
1085-000  and  ER96-3073-000. 

Comment  date:  December  18, 1997,  in 
accordance  vidth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southwestern  Public  Service 
Company 

(Docket  No.  ER98-670-0001 

Take  notice  that  on  November  14. 
1997,  New  Century  Services,  Inc..  on 
behalf  of  Southwestern  Public  Service 
f  Company  (Southwestern),  submitted  an 
executed  umbrella  service  agreement 
under  Southwestem's  market-based 
sales  tariff  with  Western  Resources,  Inc., 
(Western).  This  umbrella  service 
agreement  provides  for  Southwestem's 
sale  and  Western's  purchase  of  capacity 
and  energy  at  market-based  rates 
pursuant  to  Southwestem's  market- 
based  sales  tariff!. 

Comment  date:  December  18. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Virginia  Electric  and  Power 
Conq»any 

(Docket  No.  ER96-671-000I 

Take  notice  that  on  November  14, 
1997,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  Service  Agreements  for  Firm 
Point-to-Point  Transmission  Service 
Mfith  CNG  Power  Services  Corporation, 
Sonat  Power  Marketing  L.P.,  PPftL,  Inc., 
and  Progress  Power  Marketing,  Inc., 


under  the  Open  Access  Transmission 
Tariff  to  Eligible  Purchasers  filed  July 
14, 1997.  Under  the  tendered  Service 
Agreement  Virginia  Power  will  provide 
firm  point-to-point  service  to  the 
Transmission  Customers  as  agreed  to  by 
the  parties  imder  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
CNG  Power  Services  Corporation,  Soiut 
Power  Marketing  LP.,  PPftL,  Inc., 
Progress  Power  Maiiieting,  Inc.,  the 
Virginia  State  Corporation  Commission, 
and  the  North  Carolina  Utilities 
Commission. 

Comnwnt  date:  December  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Virginia  Electric  and  Poww    ' 
Con^Mny 

(Docket  No.  ER9S-672-000] 

Take  notice  that  on  November  14, 
1997,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  the  Service  Agreement  between 
Virginia  Electric  and  Power  Company 
and  Bruin  Energy,  Inc.,  under  the  FERC 
Electric  Tariff  (Original  Volume  No.  4). 
which  was  accepted  by  order  of  the 
Commission  dated  September  11, 1997, 
in  Docket  No.  ER97-3561-000  (80  FERC 
161,275  (1997)).  Under  the  tendered 
Service  Agreement,  Virginia  Power  will 
provide  services  to  Bruin  Energy,  Inc., 
under  the  rates,  terms  and  conditions  of 
the  applicable  Service  Schedules 
included  in  the  Tariff.  Virginia  Power 
requests  an  effective  date  of  October  21, 
1997,  for  the  Service  Agreement 

Copies  of  the  filing  were  served  upon 
Bruin  Energy,  Inc.,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Conunission. 

Comment  date:  December  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Carolina  Power  ft  Light  Company 

[Docket  No.  ER98-673-000] 

Take  notice  that  on  November  14, 
1997,  Carolina  Power  &  Light  Company 
(Carolina),  tendered  for  filing  an 
executed  Service  Agreement  between 
Carolina  and  the  following  Eligible 
Entity:  Columbia  Power  Mari^ting 
Corporation.  Service  to  the  Eligible 
Entity  will  be  in  accordance  with  the 
terms  and  conditions  of  Carolina's  Tariff 
No.  1,  for  Sales  of  Capacity  and  Energy. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  December  18. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Carolina  Power  ft  Li^  ConqMU^ 

(Docket  No.  ER98-674-000) 

Take  notice  that  on  November  14, 
1997,  Carolina  Power  ft  Light  Company 
(CP&L),  tendered  for  filing  a  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  executed  between 
CP&L  and  the  following  Eligible 
Transmission  Customer:  AIG  Trading 
Corporation:  and  a  Service  Agreement 
for  Short-Term  Firm  Point-to-Point 
Transmission  Service  with  AIG  Trading 
Corporation.  Service  to  each  Eligible 
Customer  will  be  in  accordance  with  the 
terms  and  conditions  of  Carolina  Power 
ft  Light  Company's  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  December  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  lersey  Central  Power  ft  Light 
Company;  Metropolitan  Edison 
Comfiany;  Pennayjvania  Electric 
Company 

[Docket  No.  ER98-675-000) 

Take  notice  that  on  November  14. 
1997,  Jersey  Central  Power  ft  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (d/b/a  GPU  Energy],  filed  an 
executed  Service  Agreement  between 
GPU  Energy  and  American  Electric 
Power  Service  Corporation  (AEP),  dated 
November  13, 1997.  This  Service 
Agreement  specifies  that  AEP  has 
agreed  to  the  rates,  terms  and  conditions 
of  GPU  Energy's  Operating  Capacity 
and/or  Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff, 
Ori^nal  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  order  issued  on  February  10, 1995 
in  Jersey  Central  Power  ft  Light  Co., 
Metropolitan  Edison  Co.,  and 
Pennsylvania  Electric  Co..  Docket  No. 
ER95-2  76-000  and  allows  GPU  Energy 
and  AEP  to  enter  into  separately 
scheduled  transactions  under  which 
GPU  Energy  will  make  available  for  sale, 
surplus  operating  capacity  and/or 
enerigy  at  negotiated  rates  that  are  no 
higher  than  GPU  Energy's  cost  of 
service. 

GPU  Energy  requests  a  waiver  of  the 
Conunission 's  notice  requirements  iat 
good  cause  shown  and  an  effective  date 
of  November  13, 1997,  for  the  Service 
Agreement 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 
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Comment  date:  DeoamtMr  lt^1Q87.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Nofthwaal  Power  Markattng 
Company,  LX.C 

(DodMt  No.  ER9«-e7(MWO| 

Take  notice  that  on  November  14, 
1997,  Northwest  Power  Marketing 
Company.  L.L.C.  (Northwest),  tendered 
for  filing  a  Notice  of  Rate  Schedule 
Cancellation  for  Nortiiwest's  FERC 
Electric  Rate  Schedule  No.  1.  to  be 
effective  immediately. 

Comment  date:  December  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Weatem  Reaourcea.  Inc. 

(Docket  No.  ER9S-677-000I 

Take  notice  that  on  November  14, 
1997,  Western  Resources.  Inc..  acting  on 
behalf  of  itself  and  Kansas  Gas  and 
Electric  Company  (collectively.  Western 
Rasotirces).  tendered  for  filing  an 
application  for  an  order  accepting  its 
proposed  market-based  power  saJaa 
twiff.  Western  Resources  intends  to  sell 
electric  capacity  and  energy  at  market 
fates  mutually  agreed  to  by  Western 
Resources  and  the  customer  in  arms- 
length  aegotiations. 

(Eminent  date:  December  18.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

It.  CommoBwealth  Electric  Company 

(Docket  No.  ERgS-67ft-000| 

Take  notice  that  on  November  14, 
1997.  Commonwealth  Electric  Company 
(Commonwecdth),  tendered  for  filing  a 
non-Hnn  point-to-point  transmission 
service  agreement  between 
Commonwealth  and  Constellation 
Power  Source.  Inc.,  (Constellation). 
Commonwealth  states  that  the  service 
agreement  sets  out  the  transmission 
arrangements  under  which 
Commonwealth  will  provide  non-firm 
point-to-point  transmission  service  to 
Constellation  under  Commonwealth's 
open  access  transmission  tariff  accepted 
for  filing  in  Docket  No.  ER97-1 34 1-000. 
subject  to  refund  and  issuance  of  further 
orders. 

Comment  date:  December  18. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northeaat  Utilities  Senrica 

[Docket  No.  ER9a-e79-000| 

Take  notice  that  on  November  14. 
1997,  Northeast  Utilities  Service 
Company  (NUSCO).  on  behalf  of  The 
Connecticut  Light  &  Power  Company, 
tendered  for  filing  pursuant  to  §  205  of 
the  Federal  Power  Act  and  35.13  of  the 
Commission's  Regulations,  an 


Agreement  foe  Alternate  Arrangaments 
(Agreement). 

The  proposed  Agreement  proposes  to 
supersede  all  obli^tions  of  the  parties 
to  the  Agreement  with  respect  to  the 
construction  of  a  new  substation  set 
forth  in  the  System  Power  Sales 
Agreement,  Rate  Schedule  FERC  No. 
547.  and  a  Memorandum  of 
Understanding.  Supplement  No.  2,  to 
Rate  Schedule  FERC  No.  547,  each 
dated  November  30, 1994. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  parties  to  the  • 
Agreement  and  the  afbcted  state  utility 
commissions. 

NUSCO  requests  that  the  Agreement 
become  effective  November  14. 1997. 

Comment  date:  December  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Weatar  Electric  Marketing.  Inc. 

(Docket  No.  ER98-68O-000I 

Take  notice  that  on  November  14, 
1997,  Westar  Electric  Marketing.  Inc. 
(Westar).  tendered  for  filing  a  rate 
schedule  notice  of  cancellation  of 
Westar's  FERC  Electric  Rate  Schedule 
No.  1,  to  be  effective  immediately. 

Comment  date:  December  18,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Duqnesne  Light  Company 

(Docket  No.  ER98-^81-0Q0| 

Take  notice  that  on  November  17, 
1997,  Duquesne  Light  Company  (DLC), 
filed  a  Service  Agreement  for  Retail 
Network  Integration  Transmission 
Sanrioe  and  a  Network  Operating 
Agraament  for  Retail  Network 
Integration  Transmission  Service  dated 
November  1,  1997,  with  Southern 
Energy  Retail  Trading  ft  Marketing.  Inc., 
under  DLC's  Open  Access  Transmission 
Tariff  (Tariff).  The  Service  Agreement 
and  Network  Operating  Agreement  adds 
Southern  Energy  Retail  Trading  & 
Marketing,  Inc.  as  a  customer  under  the 
Tariff.  DLC  requests  an  effiactive  date  of 
November  1, 1997,  for  the  Service 
Agreement. 

Comment  date:  December  18. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  eqd  of  this  notice. 

23.  Duqiiaana  Light  Company 

(Docket  No.  ER98-682-000J 

Take  notice  that  on  November  17, 
1997,  Duquesne  Light  Company  (DLC). 
filed  a  Service  Agreement  for  Network 
Integration  Transmission  Service  and  a 
Network  Operating  Agreement  for 
Transmission  Service  dated  November 
11, 1097,  with  the  Borough  of  Pitcaim 
under  DLC's  Open  Access  Transmission 
Tariff  (Tariff).  The  Service  Agreement 


and  Network  Operating  Agreement  adds 
the  Borough  of  Pitcaim  as  a  customer 
under  the  Tariff.  DLC  requests  an 
effective  date  of  December  3, 1997,  for 
the  Service  Agreement. 

Comment  date:  December  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Duquesne  Light  Company 

(Docket  No.  ERB»-e83-000| 

Take  notice  that  on  November  17, 
1097,  Duquesne  Light  Company  (DLC), 
filed  a  Service  Agreement  for  Retail 
Networii  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
November  1, 1997,  with  mc2  Inc.,  under 
DLC's  Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  and 
Network  Operating  Agreement  adds 
mc2  Inc.,  as  a  customer  under  the  Tariff. 
DLC  requests  an  effective  date  of 
November  1, 1997,  for  the  Service 
AgreeitBent. 

Comment  date:  December  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Dnqoeana  Light  Company         « 

(Docket  No.  ER9S-e84-O0Ol 

Take  police  that  on  November  17, 
1997,  Duquesne  Light  Company  (DLC), 
filed  a  Service  Agreement  for  Retail 
Network  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
November  1. 1997,  with  West  Penn 
Power  Co.,  d/b/a  Allegheny  Power 
under  DLC's  Open  Access  Transmission 
Tariff  (Tariff).  The  Service  Agreement 
and  Network  Operating  Agreement  adds 
West  Penn  Power  Co.,  d/b/a  AUeghehy 
Power  as  a  customer  under  the  Tariff. 
DLC  requests  an  effective  date  of 
November  1. 1997,  for  the  Service 
Agreement. 

Comment  date:  December  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Duquesne  Light  Company 

(Docket  No.  ER98-685-0001 

Take  notice  that  on  November  17, 
1997,  Duquesne  Light  Company  (DLC), 
filed  a  Service  Agreement  dated 
November  11, 1997.  with  DPL  Energy, 
Inc.,  under  DLC's  FERC  Coordination 
Sales  Tariff  (Tariff).  The  Service 
Agreement  adds  DPL  Energy,  Inc.,  as  a 
customer  imder  the  Tariff.  DLC  requests 
an  effiactive  date  of  November  11, 1997, 
for  the  Service  Agreement. 

Comment  date:  December  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 
intsn  rmhail. 
Secretary. 

(FR  Doc  97-32414  Filed  12-lfr-e7: 8:45  am] 
aauNQ  oooc  snr-at-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

tDodwt  No.  RP97-a7»-000| 

Koch  Qatewwy  Pipeline  Company; 
Notice  of  Informal  Settlement 
Conference 

December  5, 1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  December  18, 
1997,  at  10:00  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C, 
for  the  piupose  of  exploring  the  possible 
settlement  of  the  above-refBrenced 
docket 

■'  Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Edith  A.  Gilmore  at  (202)  208-2158  or 
Sandra  J.  Delude  at  (202)  208-0583. 
LoisD.C:aahell. 
Secntaiy. 

(FR  Doc.  97-32383  Filed  12-10-97;  8:45  am] 
BNJJNQ  COW  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiselon 

[Docket  No.  CP9ft-6O-00q] 

NorAm  Gas  Transmission  Company; 
Notice  of  Application 

December  S,  1997. 

Take  notice  that  on  October  28, 1997, 
as  supplemented  on  December  4, 1997, 
NorAm  Gas  Transmission  Company 
(NGT),  525  Milam  Street.  P.O.  Box 
21734,  Shreveport,  Louisiana  71151, 
filed  In  Docket  No.  CP98-5(M)00  a 
request  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  for  approval  to 
construct  and  operate  certain  facilities 
in  Arkansas  to  deliver  natural  gas  to 
Nucor-Yamato  Steel  Company  (Nucor), 
an  existing  customer  of  NCT's  in 
Blytheville,  Arkansas,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  cqien  to 
public  inspection. 

NGT  states  that  it  specifically 
proposes  to  construct  a  two-inch 
delivery  tap  and  six-inch  meter  and 
regulating  station  in  Mississippi  County, 
Arkansas.  NGT  further  states  that  the 
proposed  tap  would  increase  the 
deliveries  of  natural  gas  to  Nucat  by 
2,304  MMBtu  per  day  and  840,960 
MMBtu  on  an  annual  basis.  NGT  asserts 
that  the  transportation  of  natural  gas  to 
Nucor  will  occur  under  NGT's  rate 
schedule  FT.  NGT  indicates  that  the 
total  cost  of  construction  is  estimated  to 
be  $38,642,  which  would  be  completely 
reimbursed  by  Nucor. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
application  should  on  or  before 
December  12, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
ccmsidered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding  or 
to  participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 


Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  and  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  the  applicatitm  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  requested, 
further  notice  of  such  hearing  will  be 
duly  given. 

Llnder  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  NorAm  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Caahdl, 
Secretory. 

(FR  Doc.  97-32377  Filed  12-10-97;  8:45  am] 
BiuMO  coot  snr-ai-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiselon 

[Docket  No.  6CW-14-000] 

Southern  CaMomla  Ediaon  ComponK 
Node*  or  Filing 

December  S,  1997. 

Take  notice  that  on  December  3, 1997. 
Southern  California  KHi«nn  Company 
(SoCal  Edison),  filed  an  amendment  to 
its  application  in  the  above-referenced 
proceeding.  The  amendment  identifies 
the  purchasers  of  SoCal  Edison's 
generating  stations  at  which  reliability 
must-Tun  units  are  located.  The 
purchasers  are: 


Purchaser 

Generating  station 

AES  Corporation 

Alamitos.  HuntinglDn 

Beach,  and  Ra- 

dondo. 

Houston  Industries, 

Etiwanda  «id  Man- 

Ina 

daiay. 

A  consortium  consist- 

ElSegundo. 

ing  of:  NRG  En- 

ergy. Inc.  and 

Destec  Energy,  Inc. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  15, 1997.  Protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action    « 
to  be  taken  but  will  not  serve  to  make 
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th«  protesUnU  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 


Secntaiy. 

(FR  Doa  97-32375  Filed  12-10-97;  8:45  am] 

MJJNO  OOM  «1T-0«-M 

DEPARTMENT  OF  ENERQV 

Federal  Eneryy  Reguletory 
Commieelon 

Notioe  of  Environmental  Compliance 
and  Applicant  Environmental  Report 
Preparation  Training  Couraee 

DK«mber  5. 1997. 

The  Office  of  Pipeline  Regulation 
(OPR)  staff  will  conduct  the  first  of  throe 
planned  sessions  of  its  Environmental 
Compliance  Training  Course  and  the 
Enviroiunental  Report  Preparation 
Course  on  January  27-29. 1998. 

These  courses  are  a  result  of  the 
positive  response  to  our  outreach 
training  courses  held  since  1992  and  as 
recently  as  October  of  this  year.  We 
encourage  interested  organizations  and 
the  public  to  take  advantage  of  the 
courses  to  gain  an  understanding  of  the 
requirements  and  objectives  of  the 
Commission  in  ensuring  compliance 
with  all  environmental  certificate 
conditions  and  meeting  its 
responsibilities  under  the  National 
Environmental  Policy  Act  and  other 
laws  and  regulations.  We  also  encourage 
fisedback,  either  at  the  coiusea  or  in 
reply  to  this  notice,  on  how  we  can 
improve  the  courses. 

EavinmiBantal  Report  Preparatkm 


The  Environmental  Report 
Preparation  Course  presentation  and  its 
manual  fbcus  primarily  on  Section  7 
filingi.  However,  the  course  manual  will 
•ddraas  the  following  topics: 

A.  The  types  of  projects  that  reqube 

environmental  filings. 

1.  Natural  Ges  Act  section  7 

2.  Neturd  Ges  Policy  Act  filings 

3.  Section  2.55  replacements 

B.  Tbe  filings  required  for  each  type  of 

project 

C.  Innrmation  to  include  in  each  filing. 

D.  Potential  time  saving  procedures. 

1.  Applicant-prepered  DEA 

2.  Thhrd-perty  EA  or  EIS 

The  staff  intMids  the  manual  to  be  a 
sourcebook  for  preparing  environmental 
filings  under  section  7  of  the  Natural 
Gas  Act. 

If  you  have  specific  questions  related 
to  the  subject  matter  of  this  course,  or 


if  you  would  like  the  course  to  addieae 
a  particular  item,  please  call  Mr.  John 
Lsis^at  (202)  208-1106. 

This  one-day  Environmental  Report 
Preparation  Course  will  be  held  on  the 
date  and  at  the  location  showm  below. 
•Attendees  must  call  the  number  listed 
for  the  hotel  by  the  reservation  deadline 
and  identify  themselves  as  Federal 
Energy  Regulatory  Commission  seminar 
attendees  to  receive  the  discounted 
group  rate. 

Session:  January  27, 1998 
Location:  Fairmont  Hotel,  123  Baroime 

Street,  New  Orleans,  Louisiana. 

70112. 1-800-527-4727,  (504)  527- 

7111 
Reservations  by:  January  5, 1998. 

We  also  intend  to  have  sessions  in 
Chici^  and  Las  Vegas  in  March  and 
May,  respectively.  Information  on  those 
■easions  (and  registration  forms)  should 
be  available  by  die  middle  of  January 
through  the  telephone  number  given 
below  under  Pre-registratlon. 

Environmental  CompUanca  Traiaing 
Courae 

The  two-day  Environmental 
Compliance  Training  Course  and  its 
manual  will  include  the  following 
topics: 

A.  Post-certificate  clearance  filings. 

B.  Environmental  inspection  as  it 
relates  to: 

1.  Right-of-way  preparation: 

2.  Temporary  erosion  control; 

3.  Cuhiual  resources; 

4.  Waterbody  crossings; 

5.  Wetland  construction; 

6.  Residential  area  construction; 

7.  Right-of-way  restoration;  and 

8.  Techniques  for  environmental 
compliance. 

The  Environmental  Compliance 
Training  Course  will  be  held  on  the 
dates  and  at  the  location  shown  below. 
Attendees  must  call  the  numbers  listed 
for  the  hotels  by  the  reservation 
deadline  and  identify  themselves  as 
FERC  w"i"«f  attendees  to  receive  the 
discounted  group  jate. 
Session:  January  28-29. 1998 
Location:  Fairmont  Hotel,  123  Baronne 

Street,  New  Orleans,  Louisiana.  70112 
Information:  1-800-627-4727,  (504) 

527-7111 
Aese/vations  by:  January  5, 1998 

We  also  intend  to  have  sessions  in 
Chicago  and  Las  Vegas  in  March  and  . 
May,  respectively.  Information  on  those 
sessions  (andiegistration  fonns)  should 
be  available  by  ue  middle  of  January 
through  the  telephone  numb^  given 
below  imder  Pre-registration. 

Pre-Registration 

The  OPR  staff  and  Foster  Wheeler 
Environmental  Corporation,  the 


Commission's  environmental  support 
contractor  for  natural  gas  projects,  will 
conduct  the  training.  There  is  no  fee  for 
the  courses,  but  you  must  pre-register 
because  spece  is  limited. 

If  you  would  like  to  attend  either  of 
these  courses,  please  call  the  telephone 
number  listed  below  to  obtain  a  pre- 
registration  form.'  NOTE:  IF  YOU  PLAN 
TO  ATTEND  BOTH  THE 
ENVIRONMENTAL  REPORT 
PREPARATION  COURSE  AND  THE 
SUBSEQUENT  ENVIRONMENTAL 
COMPUANCE  TRAINING  COURSE, 
YOU  MUST  PRE-REGISTER 
SEPARATELY  FOR  EACH  (CWLY  ONE 
FORM  IS  NEEDED).  Attendance  will  be 
limited  to  the  first  150  people  to  pre- 
register  in  each  course.  Call  or  FAX 
requests  for  pre-registration  forms  to: 
Ms.  Doima  Connor,  c/o  Foster  Wheeler 
Environmental  Corporation.  470 
Atlantic  Avenue,  Boston.  MA  02210, 
Telephone  or  FAX  (Menu  driven):  (508) 
384-1424. 

You  will  receive  confirmation  of  pre- 
registration  and  additional  information 
before  the  training  course(s). 

Additional  training  will  be  offered  in 
the  future.  Please  indicate  whether  you 
would  like  these  courtee  to  be  offered 
again,  or  if  you  are  interested  in  any 
other  courses  with  diffisrent  topics  or 
audiences.  Please  indicate  your 
preferences  for  location  and  time  of 
year.  Suggestions  on  format  are 
welcome. 
LotoaCaalMU. 


Secretary. 

[FR  Doc.  97-32378  PUad  12-10-97;  8.45  am] 
I  oooK  sns-oi-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Ragulalory 
Commieelon 

[Pocteat  Me.  CPW  87-O0C| 


Qiaat  Lakaa  Qm  Tranamiaalon  Umllad 
PartnarahH);  NoUoeonnlenl  To 
Piaparoan  EnvironmenlBl  i 
for  Iha  Propoaad  Carflon  DaHvary 
Looping  Pro)aet  and  Raquaet  for 
Cuiiwnanta  on  Environmental  f 


•  5. 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  wrill 
ditr^iw  the  enviromnental  impacts  of 
the  construction  and  opoation  of  about 
3.9  miles  of  36-inch-diametBr  pipeline 


*  The  pr»-i«gi«tration  fonns  rafwanoad  in  thia 
notica  are  not  being  printad  in  tba  VmimnA  KagMv. 
Copias  of  tha  form*  w«ra  aant  to  tboa*  noiiving  this 
aoiica  tn  tha  aaU. 
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loop  and  appiirtenant  facilities 
proposed  in  the  Carlton  Delivery 
Looping  Project.  >  This  EA  will  be  used 
by  the  Cominission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity. 

Summary  of  the  Propoaad  Project 

Great  Lakes  Transmission  Limited 
Partnership  (Great  Lakes)  proposes  to 
expand  the  capacity  of  its  facilities  in 
Mhmesota  and  Wisconsin  to  transport 
an  additional  6.500  dekatherms  per  day 
of  natural  gas  to  the  City  of  Duluth, 
Miimesota  and  Northwest  Natural  Gas 
Company.  Great  Lakes  seeks  authority  to 
construct  and  operate: 

•  About  2.1  miles  of  36-inch-diameter 
pipeline  loop  from  mileposts  (MP)  22.7 
to  24.8  on  Great  Lake's  existing 
mainline  facilities  in  Kittson  Coimty. 
Minnesota  (Loop  1); 

•  About  1.8  miles  of  36-inch-diameter 
pipeline  loop  from  MPs  226.4  to  228.2 
on  Great  Lake's  existing  mainline 
facilities  in  Itasca  County.  Miimesota 
(Loop2); 

•  Three  downstream  crossover 
assemblies  to  tie-in  the  new  loop 
facilities  to  Great  Lake's  existing  loop 
and  mainline  facilities  at  lAPi  24.8. 
226.4.  and  228.2. 

•  One  new  side  tap  to  be  located  at 
an  existing  mainline  valve  site  in 
Douglas  County,  Wisconsin  at  MP 
299.28.  This  sidetap  would  include  two 
aboveground  tees  and  two  aboveground 
valves,  together  with  piping  and 
supports. 

The  location  of  the  project  facilities  is 
shown  in  appendix  I.2  If  you  are 
interested  in  obtaining  procedural 
information  please  write  to  the 
Secretary  of  the  Commission. 

Land  RaquiFements  for  Constmf:tioD 

Construction  of  the  proposed  facilities 
would  require  about  57.3  acres  of  land. 
Operation  of  the  proposed  project 
facilities  would  i}ermaneatly  affect  12.3 
acres  of  land  associated  with  the  new 
permanent  pipeline  right-of-way. 

TheEAProceaa 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accoimt  the  environmental 
impacts  that  could  result  from  an  action 


65263 


*  Graat  Lakaa  Gat  Tranmission  Limitad 
Paitnanhip't  application  was  filed  with  the 
CommlMion  under  Section  7  of  the  Natural  Gat  Act 
and  Part  157  of  the  Commiuion's  regulations. 

*  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  tha  Federal  lagiator.  Copies  are 
available  from  the  Commitaiao't  Public  Reference 
and  Filet  Maintenance  Branch.  888  First  Street, 
N.E.,  Washington,  DC  20428.  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  taot  to  all 
thoee  receiving  thia  notice  in  the  maiL 


whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and     ' 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  dtiring  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  actfon  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils, 
e  Land  use. 

e  Water  resources,  fisheries,  and 
wetlands. 

•  Cultural  resources. 

•  Vegetation  and  wildlife. 

•  Public  safety. 

•  Endangered  and  threatened  species. 
We  will  also  evaluate  possible 

alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
reconunendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
iandowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
CommissioiL 

Currently  Identified  Eavironniental 
IsBoes 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
profKMed  facilities  and  the 
environmental  information  provided  by 
Great  Lakes.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  A  total  of  7.7  acres  of  wetlands 
would  be  affected  during  construction 
of  the  proposed  project 


•  A  total  of  7.0  acres  of  forest  land 
would  be  cleared  for  the  proposed 
project.  ^ 

No  known  nonjurisdictional  facilities 
have  been:  identified  for  this  project 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project 
You  should  focus  on  the  potential 
environmental  effiacts  of  tiie  proposal, 
alternatives  to  the  proposal  including 
alternative  routes,  and  measures  to 
avoid  or  lessen  environmental  impact 
The  more  specific  yaai  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

e  Send  two  copies  of  your  letter  to: 
Lois  Cashell.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  St. 
N.E..  Room  lA.  Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1; 

•  Reference  Docket  No.  CP98-97- 
000;  and 

e  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  E)C  on 
or  before  January  5. 1998. 

Becoming  an  Intervanor 

In  addition  to  involvement  in  the  EA 
scoping  pr(x»ss,  you  may  want  to 
become  an  officitd  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  interveners  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

You  do  not  n^d  intervenor  status  to 
have  your  comments  considered. 
LoteaCMhsU. 
Secretary. 

[FR  Doc.  97-32378  Filed  12-10-97;  8:45  am) 
■LUNO  oooc  sriT-si-ai   > 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatoiy 
Commiaaion 

Nottca  of  Intent  To  RIa  An  AppUcaHoa 
For  A  Subeequent  Ucanae 

December  S,  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
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with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Notice  of 
Intent  to  File  An  Application  For  a 
Subsequent  License. 

b.  Project  No:  b059. 

c  Date  filed:  November  24. 1997. 

d.  Submitted  By:  Hydro  Development 
Group.  Inc..  current  licensee. 

e.  Name  of  Project:  Fowler  #17 
Hydroelectric  Project. 

f.  Location:  On  the  Oswegatchie  River 
in  St.  Lawrence  County,  New  York. 

g.  Filed  Pursuant  to:  18  CFR  16.19  of 
the  Commission's  regulations. 

h.  Effective  date  of  current  license: 
April  1.  1962. 

i.  Expiration  date  of  current  license 
September  30,  2002. 

j.  The  project  consists  of:  (1)  Three 
concrete  dam  sections  spanning  the 
river  and  connecting  two  small  islands, 
comprising:  (a)  a  75-foot-long,  25-foot- 
high  dam  equipped  with  10-inch-high 
flashboards:  (b)  a  192-foot-long.  2-foot- 
high  dam  equipped  with  22-inch-high 
flashboards:  (c)  a  154-foot-long,  15-foot- 
high  dam  equipped  with  17-inch-high 
flashboards;  (2)  a  3-acre  reservoir  with 
a  normal  water  surface  elevation  of 
542.0  feet  msl;  (3)  a  55-foot-long.  24- 
foot-wide,  20-foot-deep  flume;  (4)  a 
powerhouse  containing  three  generating 
units  with  a  total  installed  capacity  of 
900  kW;  (5)  450-foot-long  transmission 
line;  and  (6)  Appurtenant  facilities. 

k.  Pursuant  to  18  CFR  16.7, 
Information  the  project  is  Available  at: 
Hydro  Development  Group,  Inc.,  c/o 
CHI  Energy  Inc..  P.O.  Box  58.  Route  12F. 
Airport  Road,  Dexter,  NY  13634,  (315) 
639-«700. 

L  FERC  contact:  Tom  Dean  (202)  219- 
2778. 

m.  Pursuant  to  18  CFR  16.9  and  16.20 
each  application  for  a  new  or 
subsequent  license  and  any  competing 


license  applications  must  be  filed  with 
4he  Commission  on  least  24  months 

Erior  to  the  expiration  of  the  existing 
cense.  All  applications  for  license  for 
this  project  must  be  filed  by  September 
30, 2000. 
Lois  D.  Caahell. 
Secretary. 

(FR  Doc.  97-32382  Filed  12-10-07:  8:45  am) 
MJLMQ  OOM  STIT-et-ai 


DEPARTMENT  OF  ENERGY 

Offlce  of  Hearingi  end  Appeals 

Notice  of  Issuance  of  Decisions  and 
Orders  During  the  Week  of  September 
15  Through  September  19, 1997 

During  the  week  of  September  15 
through  September  19, 1997,  the    - 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  sunmiary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  SW.  Washington.  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m.. 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 


Moore  Planting  Co..  Inc.  Pukar  Transier 


Newmann  Medical  Center  Catholic  Health  Initiativas 


Pepsi-Cola  Bottling  Ca 
Roger  Zetocha  at  al  


PJemiefalt 


Dated:  December  2. 1997. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Department  of  Energy 

Office  of  Hearings  and  Appeeb 

(Decision  List  No.  51] 

WiseJc  of  September  1 5  through 
September  19.  1997 

Appeal 

William  H.  Payne.  9/19/97.  VFA-032e 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  (DflKD) 
granting  in  part  a  Freedom  of 
Information  Act  (FOIA)  Appeal  that  was 
filed  by  William  H.  Payne.  In  his 
Appeal.  Mr.  Payne  contested  a 
determination  made  by  the  DOE's 
Albuquerque  Operations  Office  that 
portions  of  two  legal  invoices  should  be 
withheld  pursuant  to  the  attorney  work- 
product  privilege  component  of 
Exemption  5.  and  Exemption  4.  In  the 
Decision,  the  OHA  found  that 
Albuquerque  properly  withheld 
portions  of  the  documents  under 
Exemption  5.  but  that  Albuquerque  had 
failed  to  adequately  explain  its  reasons 
for  withholding  portions  of  the  invoices 
under  Exemptions  4.  The  OHA  therefore 
remanded  the  matter  to  Albuquerque  for 
the  issuance  of  a  new  determination 
concerning  the  information  withheld 
under  Exemption  4. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


RF272-57035 

9/16/97 

RK272-0841 

9/19/97 

RKf72-04577 

R1C272-4S81 

9/17/97 

RK272-3097 

e/lft/97 

The  following  submissions  were  dismissed. 


Name 


Central  VaNey  Cooperative 

QiveudarvRoure  Cofp. 

Pefsomel  Security  I 

RotMrt  Bruce.  Inc. 

Robin  VMarreai  Meidner . 
Schultz  BoMed  Qas  ...... 


Case  No. 


VEE-0031 

RR272-00246 

VSO-0162 

RF272-67073 

VFA-0334 

VEE-0022 


(FR  Doc.  97-32434  Filed  12-10-«7;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Performance  Review  Bosrd 

As  required  by  the  Civil  Service 
Reform  Act  of  1978  (Pub.  L.  95-454). 
Chairman  William  E.  Kennard 
appointed  the  following  executives  to 
the  Performance  Review  Board:  Ruth 
Milkman,  Michelle  Oppenheimer,  Mary 
Beth  Richards,  Gerald  Vaughan,  Douglas 
Webbink. 

Federal  Communications  Commission. 

Magalie  Roman  Sales, 

SecreUay. 

[FR  Doc  97-32448  Filed  12-10-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

PA-97-2S67  CO  Dockat  No.  90-571] 

Notice  Of  Telecommunications  Ftotay 
Services  (TRS)  Applications  for  State 
Certification  Accepted 

Released:  December  6, 1997. 

Notice  is  hereby  given  that  the  state 
listed  below  has  applied  to  the 
Commission  for  State 
Telecommunications  Relay  Service 
(TRS)  Certification.  Current  state 
certifications  expire  July  25, 1998. 
Applications  for  certification,  covering 
the  five  year  period  of  July  26, 1998  to 
July  25,  2003.  must  demonstrate  that  the 
state  TRS  program  complies  with  the 
Commission's  rules  for  the  provision  of 
TRS.  pursuant  to  Title  IV  of  the 
Americans  with  Disabilities  Act  (ADA), 
47  UJ&.C  225.  These  rules  are  codified 
at  47  CFR  64.601-605. 

Copies  of  applications  ka  certification 
are  available  for  public  inspection  at  the 
Commission's  Common  Carrier  Biu«au. 
Networic  Services  Division,  Room  235, 
2000  M  Street.  N.W.,  Washingtoin.  D.C. 
Monday  throi^  Thursday.  8:30  AM  to 
3:00  PM  (closed  12:30  to  1:30  PM)  and 
the  FCC  Rafeience  Center,  Room  239. 
1919  M  Street.  N.W.,  Washington.  D.C, 
daily,  from  8:00  AM  to  4:30  PM. 
Interested  panona  may  file  commsots 
on  or  before  January  12, 1997. '     %)  -^ 
Comments  should  reCaranca  theiebvmt 
state  file  nnmber  of  the  state  applicetion . 
that  is  beina  oommented  upon.  One 
original  and  five  copiea  «f  all  coDunants 
must  be  sent  to  WilUamJ.  Gaton.  Actii^ 
Secietaiy,  Federal  Gommuaicationa 
Commiaalon.  1919  M  Street.  N.W.. 
Waahingtott.  D.C  20554.  Two  copier 
also  dunild  be  sent  ta  the  Networir- 
Servicaa  Divkioii.  ConuBo^CaRiv 
Bttieau.  2000  M  Street.  Ji.W..  IlDOa  23S, 
Washington.  DiC  20554. 


A  number  of  state  TRS  programs 
currently  holding  FCC  certification  have 
failed  to  apply  for  recertification. 
Applications  received  after  October  1, 
1997,  for  which  no  extension  has  been 
requested  before  October  1. 1997.  must 
be  accompanied  by  a  petition  explaining 
the  circumstances  of  the  late-filing  and 
requesting  acceptance  of  the  late-filed 
application. 

File  No:  TRS-97-52. 

Applicant:  Arkansas  Deaf  and  Hearing 
Impaired  Telecommimications  Services 
Corporation  State  of  Arkansas. 

For  further  information,  contact  Al 
McCloud.  (202)  418-2499, 
amccloud9fcc.gov,  or  Andy  Firth.  (202) 
418-2224  (TTY),  afirth«fcc.gov.  at  the 
Networic  Services  Division,  Common 
Carrier  Bureau.  Fedoal 
Communications  Commission. 

Federal  Commimications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

IFR  Doc.  97-32449  Piled  12^-10-97;  8:45  am] 

BiujNQ  oooc  snt-ot-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1190-DR] 

Nebraska;  Amendment  to  Notice  Of  a 
Major  DIaaater  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTKM:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Nebraska,  (FEMA-1190-DR),  dated 
Novembw  1. 1997,  and  related 
determinations. 

EFFBCTWE  OATE:  November  20,  1997. 
FOM  FURTHER  MRMMATION  CONTACn 
Madge  Dale,  Response  and  Recovecy 
Directorate,  Fedesal  Emragency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 


The  notice 
of  a  major  disaster  for  the  State  of 
Nebraska  dated  November  1, 1997,  is 
hereby amwtdedto include GatDgoiy  F 
under  thrPublie  Assistance  pro-am  for 
the  following  anas  determined  to  ^ve 
been  adversely  affacted  by  the  -^i  c  & 
catastrophe  dederad  e  major  disaster  by 
the  President  in  his  declaration  of 
November  1, 1997. 

The  couatieB  of  Cass.  Clay.  Dooalas. 
nUsHn.  KiariiaU.  Laneastar,  NadaoBs.  Otoe. 
SalUe.  Sarpy,  Saaadaci,  Samrd.  'Rmymt,i 
WhshiogtOB  far  dNgaqr  P..  Utilitiaa.  on 
die PaMJgj^aiiHraBi  aaaaraai  (ataeady. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Respcmm  and 

Recovery  Directorate. 

[FR  Doc.  97-32433  FUed  12-10-97;  8:45  am) 

eaXMQ  COOE  S71S-0t-P 


FEDERAL  HOUSING  RNANCE  BOARD 
(N0.97-N-S) 

Proposed  Collection;  Comment 
Request 

AQBUCY:  Federal  Housing  Finance 
Board. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995,  the  Federal 
Housing  Finance  Board  (Finance  Board) 
hereby  gives  notice  that  it  is  seeking 
public  comments  concerning  a  three- 
year  extension  by  the  Office  of 
Management  and  Budget  (OMB)  of  die 
previously  approved  information 
collection  entitied  "Monthly  Survey  of 
Rates  and  Terms  on  Conventional,  1- 
Family,  Nonferm  Loans,"  usually 
referred  to  as  the  "Mondily  Interest  Rate 
Survey"  or  "MIRS." 

DATES:  Interested  persons  may  submit 
comments  on  or  before  February  9, 
1998. 

ADDRESSES:  Address  written  comments 
and  requests  for  copies  of  the 
information  collection  to  Elaine  L. 
Baker,  Secretary  to  the  Board,  202/40B- 
2837,  Federal  Housing  Finance  Board, 
1777  F  Street,  N.W.,  Washington,  D.C 
20006. 

FOR  FURTMER  BffsORMATKM  CONTACT: 
Timodiy  D.  Forsberg,  Financial  Analjfst, 
202/408-2968,  Financial  Research 
Division,  OfBce  of  Policy,  Federal 
Housing  Finance  Board,  1777  F  Street. 
N.W.,  Washington,  D.C  20006. 

SUPPLBCNTARY  iVORMATION 

A.  Need  For  and  Uae  of  brfdnnation  -  ~^ 
CtrilectioB 

The  Finance  B(tar(l*s  predecessor,  the 
former  Federal  Home  Lban  Bank  Board 
(FHLBB),  first  provided  survey  data  on 
moitgega  intarast  rates  in  1963.  No 
statutory  or  rsigulatory  provision 
e]q>Ucidy  required  tilM  FHLBB  to  ■ 
conduct  die  li^IRS  althoogh  r^arancea  < 
to  the  MORS  did  appear  in  aavecal 
Federal  end  Stete  statntas. 
Rasponsibfjlity  far  condncting  the  MIRS 
was  tiaaafeiietl  to  the  JlnanpaJaopd'  - 
iqxwi  dteaeintion  of  tiK  FHLHB  in  19891' 
See  Flnncial  bMtltntions  Raftna, 
Recovaiy;  and  Enfonaaaant  Aatof  1999 
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(FIRREA).  Pub.  L.  101-73,  Title  IV,  sec. 
402(e)(3H4),  103  SUt.  183.  codified  at 
12  U.S.C.  1437  note,  and  Title  VII,  sac. 
731(f)(1).  (0(2)(B).  103  Stat.  433  (Aug.  9, 
1989).  In  1993,  the  Finance  Board 
promulgated  a  final  rule  describing  the 
method  by  which  it  conducts  the  MIRS. 
See  58  PR  19195  (Apr.  13. 1993). 
codified  at  12  CFR  902.3.  Since  its 
inception,  the  MIRS  has  provided  the 
only  consistent  source  of  information  on 
mortgage  interest  rates  and  terms  and 
house  prices  for  areas  smaller  than  the 
entire  country. 

Statutory  references  to  the  MIRS 
include  the  following: 

•  Pursuant  to  their  respective  organic 
statutes,  the  Federal  National  Mortgage 
Association  (also  kno%vn  as  Fannie  Mae) 
and  the  Federal  Home  Loan  Mortgage 
Corporation  (also  known  as  Freddie 
Mac)  use  the  MIRS  results  as  the  basis 
for  allowable  annual  adjustments  to  the 
maTJ^T"""  dollar  limits  for  their 
purchase  of  conventional  mortgages.  See 
12  U.S.C.  1454(a)(2),  1717(b)(2).  The 
Faimie  Mae  and  Freddie  Mac  limits 
were  first  tied  to  the  MIRS  by  the 
Housing  and  Community  Development 
Act  of  1980.  See  Public  Law  9fr-399, 
Tide  in.  section  313(a)-(b).  94  Stat. 
1644-1645  (Oct.  8.  1980).  At  that  time, 
the  nearly  identical  statutes  required 
Fannie  Mae  and  Freddie  Mac  to  base  the 
dollar  limit  adjustments  on  "the 
national  average  one-Eiunily  house  price 
in  the  monthly  survey  of  all  major 
lenders  conducted  by  the  [FHLBB]."  See 
12  U.S.C.  1454(a)(2),  1717(bM2)  (1989). 
When  Congress  abolished  the  FHLBB  in 
1989,  it  replaced  the  reference  to  the 
FHLBB  in  the  Fannie  Mae  and  Freddie 
Mac  statutes  with  a  reference  to  the 
Finance  Board.  See  FIRREA,  Title  VD. 
sec.  731(fXl).  (fX2HB).  103  Stat.  433. 

•  Also  in  1909.  Congress  required  the 
Chairperson  of  the  Finance  Board  to 
take  necessary  actions  to  ensure  that 
indices  used  to  calcidate  the  Intarast 
rata  en  adjustable  rats  mortgages 
(ARMs)  remain  available.  See  id.  Tide 
IV.  section  402(eM3)-{4).  103  Stat  183. 
codified  at  12  U.S.C  1437  note.  At  least 
one  ARM  index,  knoura  as  the  National 
Average  Contract  Mortgsgs  Rate  for  the 
Purchase  of  Previously  Occupied  Hoi 
by  Combined  Lenders,  is  derived  from 
the  MRS  data.  The  statute  permita  the 
Finance  Board  to  substituts  a 
substantiaUy  similar  ARM  hMiex 
notioe  and  comment  only  if  the 
ARM  index  U  based  upon  data 
subetaatiaUy  similar  to  tiiat  of  the 
orifhiel  ARM  index  uwA  subsdtutiaa  of 
the  new  ARM  Imbx  win  resuh  in  an 

ila  suhe>intjaHy  simikrtD  the 
la  efiact  at  tfia  tfaM  dsa  new  ARM 
index  replaces  die  aadsting  ARM 
SmltUAJCHlar 


•  Congress  indirectly  connected  the 
high  cost  area  limits  for  mortgages 
insured  by  the  Federal  Housing 
Administration  (FHA)  of  the 
Department  of  Housing  and  Urban 
Development  to  the  MIRS  in  1994  when 
it  statutorily  linked  these  FHA 
insurance  limita  to  the  purchase  price 
limitations  for  Fannie  Mae.  See  Public 
Law  103-327,  108  Stat.  2314  (Sept.  28, 
1994),  codified  at  12  U.S.C. 
1709(b)(2)(A)(ii). 

•  The  Internal  Revenue  Service  uses 
the  MIRS  data  in  establishing  "safe- 
harbor"  limitations  for  mortgages 
purchased  with  the  proceeds  of 
mortgage  revenue  bond  issues.  See  26 
CFR6a.l03A-2(f)(5). 

•  Statutes  in  seven)  states  and  U.S. 
territories,  including  California,  Indiana, 
Michigan,  Mixmesota,  New  jersey, 
Wisconsin,  and  the  Virgin  Islands,  refisr 
to.  or  rely  upon,  the  MIRS.  See.  e.g.,  Cal. 
Rev.  ft  Tax  439.2  (Deering  1996)  (value 
of  owner-occupied  single  tamily 
dwellings  for  tax  purposes);  Cal.  Qv. 
10li8.7, 1916.8  (mortgage  rates):  Ind. 
Code  Ann.  28-1-21.5-1  (Bums  1996) 
(mortgage  instnunenta);  Iowa  Code 
534.205  (1995)  (real  estate  loan 
practices);  Mich.  Stat  Ann.  23.1125(211 
(1996)  (enforcement  of  mortgages); 
Miim.  Stat.  92.06  (1996)  (paymenta  for 
state  land  sales);  N).  Rev.  Stat  31:1-1 
(1996)  (interest  rates);  Wis.  Stat  138.056 
(1996)  (variable  loan  rates);  V.L  Code 
Ann.  dt  11.  section  951  (1906)  (legal 
rate  of  interest). 

The  Finance  Board  uses  the 
information  collection  to  produce  the 
MIRS  and  for  general  statistical 
purposes  and  program  evaluation. 
Economic  policy  makers  use  the  MIRS 
data  to  determine  trends  in  the  mortgage 
mariwta.  including  interest  rates,  down 
paymenta.  terms  to  maturity,  terms  on 
ARMs.  and  initial  fees  and  charges  on 
mortgs^  loans.  Other  faderal  hanking 
fancies  use  the  MIRS  resulta  iar 
raaearch  purposes.  InformatioA^ . 
concerning  the  MIRS  is  regidariy 
published  in  the  populw  trade  pieas.  in 
Finance  Board  releases  and  on  ita  web- 
site, and  in  publications  of  othac  fHlnal 


The  Ukaly  raapowianlB  taiclude  a 
saoaple  of  390  aaviags  aseociations. 
moiipue  rompaiiies,  aammanit 
and  savings  banks.  The  infonnation 
ooBection  requisas  each  laapondaiit  to 
mamliai  FHFB  Form  10-91  or  an  : 
aqoiValent  eleolionic  suhaoisaioa  on  a 
monthly  basia. 


B.  Burden  Estimate 

The  Finance  Board  estimates  the  total 
annual  average  number  of  respondenta 
at  390,  with  twelve  annual  responses 
per  respondent.  The  estimate  for  the 
average  hours  per  response  is  1.0  hours. 
The  estimate  for  the  total  annual  hour 
burden  is  4,680  hours  (390  respondenta 
X  12  responses/respondent  x 
approximately  1.0  hour). 

C  Conunent  Request 

The  Finance  Board  requesta  written 
comments  on  the  following:  (1)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
Finance  Board  functions,  including 
whether  the  information  has  practical 
utility;  (2)  the  accuracy  of  the  Finance 
Board's  estimates  of  the  burdens  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  qiiality.  utility,  and  clarity 
of  the  information  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  Dscember  3. 1997. 

By  the  Federal  Housing  Finance  Board. 
William  W  Gtaabarg. 
Managing  Dinctor. 
(FR  Doc.  97-32395  Filed  12-10-97: 8:45  am) 

SaXSM  COOKSTM-St-r 


FEDERAL  MARITIME  COMM»SION 
Fmightl 


The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
frei^t  forwarder  licenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  ocean  freight  forwarders,  effective  on 
the  conresponding  revocation  dates 
shown  bwow: 

Licmnae  Nttinher  3791. 

Mune:  Ali^Sea  Intaniatiooal.  lac 

Addrmg:  218  Maish  laland  Drive. 
fTieaapsaVa  VA  23320-9248. 

DotB  Befnked:  November  17. 1097. 

Aeaeon;  SunoKierad  licaase 
Vtthmtarily. 

Ucense  Niunhflr:  3159. 

Noow:  Aitpak  Transpoit.  Ltd. 

Adtbm$:  c/o  Judeon.  90  Vtmft  97th 
Stiaat,  Nnr  York.  NT  10019. 

•  29. 1007. 


coileBtioB  is  WOO  0001 
deanaoefarthe 
•xpiias  OB  April  90,  lOOO, 


OMB 

ooUectioa 


voluBtitftty. 

t^Ambar  SS03. 
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Address:  1731  Adrian  Road,  Unit  1, 
Burlingame,  CA  94010. 

Date  Revoked:  October  14, 1997.  . 

Reason:  Failed  to  Tnaintain  a  valid 
surety  bond. 

License  Number:  3404. 

Name:  Choice  Transportation 
Services,  Inc. 

Address:  752  Birginal  Drive, 
Bensenville,  IL  60106. 

Date  Revoked:  October  17, 1997. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  3786. 

Mune.  Da-Ma's  Forwarding,  Inc. 

Address:  201 1  N.W.  89Ui  Place. 
Miami,  FL  ^3172.  *  ' 

Dote  Revoked:  October  29, 1997: 

Reason:  Failed  to  iriHintajn  a  valid 
surety  bond. 
.    License  Number:  782. 

Name:  J.R.  Michels.  Inc. 

Address:  260  Townsend  Street  San 
Francisco.  CA  94107. 

Date  Revoked:  October  29. 1997. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  4198. 

Name:  NG  Enterprises.  Inc.  d/b/a 
Randy  International  and  NG  Enterprises 
of  New  York. 

Address.  326  Smith  Street.  Keasbey, 
NJ 08832. 

Date  Revoked:  October  15. 1997. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3975. 

Name:  Southern  Worid  International. 
Inc. 

Address:  7975  N.W.  154th  Street. 
Suite  300,  Miami  Lakes,  FL  33016. 

•Date  Revoked:  October  2. 1997. 

Reason:  Surrendered  license 
voluntarily. 

License  Number  4057. 

Name:  Tampa  Bay  Ocean  Services. 
Inc. 

Address:  6001  Jet  Port  Industrial 
Blvd..  Tampa.  FL  33634. 

Date  Revoked:  November  20. 1997. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 
Bryant  L.  VanBralda, 

Director,  Bureau  ofTaiiffa,  Certification  and 
Licensing. 

(FR  Doc.  97-32406  Filed  12-10-97;  6AS  am] 

aajJNQ  COOC  STSO-OI-M 


FEDERAL  MARITIME  COMMISSION 

Ocnan  Freight  Forwarder  Ucensa; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  fivight 


forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  appUcanta  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Couunission. 
Washington.  D.C  20573. 
Marlins  Freight  Forwarders,  Inc.,  16548 

SW  97Ui  Street,  Miami.  FL  33196. 

Officers:  Maria  T.  Leon,  President 

Idania  Pena,  Vice  President. 
Lloyd  International.  Inc..  931  Main 

Street,  Norwell,  MA  02061,  Officer 

Lloyd  A.  Gillis,  President 
Provex  Inc.,  6581  NW  82  Avenue, 

Miami.  FL  33166,  Officer  Jose  E. 

Arteaga,  President 
Cargo  Transport,  Inc.,  18000 

International  Blvd.,  Suite  400,  Seattie, 

WA  98188,  Officers:  Sonny  Joe 

Sanders.  President  Larry  K.  StaufEsr. 

Vice  President. 

Dated:  December  5. 1997. 
Ronald  D.  Moiphy, 
Assistant  Secretary. 

[FR  Doc.  97-32405  Filed  12-10-97;  8:45  am] 
aauNO  COCK  STao-ot-M 


FEDERAL  RESERVE  SYSTEM 

Chang*  in  Bank  Control  Notteas; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companias 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  die  Board's  Regidation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  26. 1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1413: 

I.  Suburban  Bank  Br  Trust  Company, 
Elmhurst,  Illinois,  as  Trustee  for  The 
Damen  Financial  Corporation  Employee 
Stock  Ownership  Program;  to  retain 
voting  shares  of  Damen  Financial 
Corporation,  Schaumburg,  Illinois,  and 
thereby  indirectiy  retain  shares  of 
Damen  National  Bank,  Chicago,  Illinois. 


B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  Lester  L.  Ward.  Jr.  as  Trustee  of  the 
Mahlon  T.  White  CRT  No.  1,  Denver, 
Colorado;  to  acquire  voting  shares  of 
Monte  Vista  Bank  Corp.,  Monte  Vista, 
Colorado,  and  thereby  indirectiy  acquire 
Bank  of  Monte  Vista,  Monte  Vista, 
Colorado. 

Board  of  Govemon  of  the  Federal  Bemrvm 
System,  December  8, 1997. 
lennifv  ).  Johaaon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-32443  Filed  12-10-97;  8:45  am] 
COM  sno-av^r 


FEDERAL  RESERVE  SYSTEM 

Notica  of  Proposals  To  Engags  in 
Psrmisatt>la  Nonbanking  ActhrNias  or 
To  Acquirs  Companias  That  are 
Engaged  in  Permissible  Nonbanking 
Activitias 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assete  of  a  company  that  engages  either 
directiy  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  tiiat  Uie  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throu^out  the  United  States. 
Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemgrs.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  5, 1998. 

A.  Federal  Reserve  Bank  of  Chiu^ 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1413: 

1.  Amcore  Financial.  Inc.,  Rockford, 
Illinois;  to  acquire  Midwest  Federal 
Financial  Corp.,  Baraboo,  Wisconsin, 
and  thereby  indirectiy  acquire  Baraboo 
Federal  Bank,  FSB,  Baraboo,  Wisconsin, 
and  B.T.  Financial  Services,  Inc., 
Baraboo,  Wisconsin,  and  thereby  engage 
in  operating  a  savings  association: 
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McuritiM  brokerage  activities:  trust 
company  functions,  and  the  sale  of 
credit  life  insurance,  pursuant  to  %% 
225.28(b)(4).  (b)(7).  (b)(5).  and  (bKH)  of 
the  Board's  Regulation  Y,  reapectivelv. 

2.  National  Australia  Bank  Limitea. 
Melbourne.  Australia;  to  acquire 
Homeside.  Inc..  Jacksonville.  Florida, 
and  thereby  indirectly  acquire 
Homeside  Lending.  Inc..  Jacksonvill*. 
Florida,  and  thereby  engage  in 
extending  credit  and  servicing  loans  and 
activities  related  to  extending  credit, 
pursuant  $$  225.28{bKl)  and 
225.28(b)(2)  of  the  Board's  Regulation  Y. 
Comments  on  this  application  must  be 
received  by  December  26.  1997. 

B.  Federal  Reserve  Bank  of  St.  Loois 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63102- 
2034: 

1.  Mercantile  Bancorporation  Inc..  St. 
Louis.  Missouri;  to  acquire  HomeCorp. 
Inc..  Rockford.  Illinois,  and  thereby 
Indirectiv  acquire  HomeBanc  FSB. 
Rockford.  Illinois,  and  thereby  engage  in 
the  operation  of  a  savings  association, 
pursuant  to  §  225.28(bM4)(ii)  of  the 
Board's  Regulation  Y. 

Board  of  Gov«mora  of  the  Federal  Ra««rv« 
System.  December  8. 1997. 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  97-32442  Filed  12-10-97;  8:45  ami 

■Hxsn  oooc  stis-ei-y 

FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AOCNCY  HOUMNQ  THE  MEETVM: 

Committee  on  Employee  Benefits  of  the 

PMeral  Reserve  System*. 

TMl  AND  OATI:  2:30  p.m..  Tuesday. 

December  16.  1997. 

POCC:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  20th  and  C 

Streets.  N.W..  Washington,  D.C  20551. 

•TAIVS:  Closed. 

MATTCM  TO  BC  CONttOCMO: 

1.  Proposals  relating  to  Federal 
Reserve  System  benefits. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassign- 
ments,  and  salary  actions)  involving 
individual  Office  of  Employee  BenefiU 
employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

*  The  Committee  oa  Employee  Benefits 
considers  matters  relating  to  the  Retirement. 
Thrift.  Lxing-Term  Disability  Income,  and 
Insuraoce  Plans  for  employees  of  the  Federal 
Raearva  System. 

CONTACT  PERSON  FOR  MORE  MFORMATXM: 
Joseph  R.  Coyne.  Assistant  to  the  Board; 
202-452-3204. 


SUPPt^MENTARY  MF0IMAT10N:  You  may 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.u8  for  an  electronic 
announcement  of  this  meeting.  (The 
Web  site  also  includes  prooedunl  and 
other  information  about  the  l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Diseeee  Control  end 


Dated:  December  9. 1997. 
William  W.  WUas. 

Secretary  of  the  Board. 

|FR  Doc.  97-32585  Filed  12-«-97:  2:13  pm) 

MUMQ  oooK  stie-ei-» 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Advieory  Commission  on  Consumer 
Protection  end  Quality  \n  the  Health 
Care  Industry;  Notice  of  Public  Meeting 

In  accordance  with  Section  10(aX2)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  notice  is  hereby 
given  of  the  meeting  of  the  Advisory 
Commission  on  Consiimer  Protection 
and  Quality  in  the  Health  Care  Industry. 
This  two-day  meeting  will  be  open  to 
the  public.  limited  only  by  the  space 
available. 

Place  of  ateetiitg:  Omni  Shorafaam  Hotel. 
2500  Calvert  Street.  N.W..  Washington.  D.C. 
2000S.  Exact  locations  of  the  sessions  will  be 
available  at  the  registration  area  and  on  tiM 
Commission's  web  site,  "http:// 
www.hcqualitycommission.gov". 

Time*  and  Dates:  The  public  meeting  will 
•pan  two  days.  On  Tuesday,  Dacemlier  16, 
1997.  the  subcommittee  braak-out  sessions 
will  take  place  from  8:30  a.m.  until  4:30  p.m. 
On  Wednesday,  December  17. 1997.  the 
general  plenary  session  will  begin  at  8:00 
a.m.  and  it  will  continue  until  4:00  p.m. 

Purpoee/ Agenda:  To  hear  testimony  and 
continue  formal  proceedings  of  the 
Commission  and  tlie  tiuee  (3)  remaining 
subcommittees  (Subcommittee  on  Consumer 
Wgbts  t>as  completed  its  work).  Agenda  items 
an  sut^ect  to  change  as  priorities  dictate. 

Contact  Penon:  For  more  information. 
Including  substantive  program  information 
and  summaries  of  the  meeting,  please 
contact:  Edwsrd  (Chip)  Malin,  Hubert 
Humphrey  Building.  Room  118F,  200 
Independence  Avenue,  S.W.,  Washington, 
DC  20201:  (202/205-3333). 

Dated:  Deceodber  3. 1997. 


JaMt  Corrigais. 

fimcuOve  Director.  Advieory  Commiweion  on 
Consumer  Protection  and  Quality  in  the 
Health  Care  Industry. 
(FR  Doc.  97-32361  Filed  12-1(M)7;  6:45  am] 
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Propoeed  Data  CoWectfons  StAmWted 
for  Pulillc  Comment  and 
Recominetidatlons  ^ 

In  compliance  with  the  requirement 
of  Section  3506(c)(2HA)  of  Uie 
Paperwork  Reduction  Act  of  1095  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  fimctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilms 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  aiflon  Road,  MS-D24.  AtianU. 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Propoeed  Projects 

1.  National  Hospital  Ambulatory 
Medical  Care  Survey— (0920-0278)— 
Extension— The  National  Hospital 
Ambulatory  Medical  Care  Survey 
(NI^^CS)  has  been  conducted 
annually  since  1992  by  the  Division  of 
Health  Care  Statistics,  National  Center 
for  Healtii  Statistics.  CDC  The 
NHAMCS  is  the  principal  source  of  data 
on  the  approximately  158  million  visits 
to  hospital  emergency  and  outpatient 
departments  and  is  the  only  source  of 
nationally  representative  estimates  on 
the  demographic  characteristics  of 
outfwtients,  diagnoses,  diagnostic 
services,  medication  therapy,  and  the 
patterns  of  use  of  care  In  hospitals 
which  differ  in  size,  location,  and 
ownership.  Additionally,  the  NHAMCS 
is  the  only  source  of  national  estimates 
on  non-fatal  causes  of  injury  in  the 
emergency  department. 
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These  data  complement  the  data  on 
visits  to  non-Federal  physicians  in 
o£Eice-based  practices  collected  through 
the  NHAMCS  (0920-0234),  together 
providing  data  on  approximately  90 
percent  of  the  ambidatory  care  provided 
in  the  U.S.  Data  collected  throi:^  the 


NHAMCS  are  essential  for  the  planning 
of  health  services,  for  improving 
medical  education,  determining  health 
care  work  force  needs  and  assessing  the 
health  status  of  the  population.  Users  of 
NHAMCS  data  include,  but  are  not 
limited  to.  congressional  offices.  Federal 


agencies  such  as  NIH.,  various  private 
associations  such  as  the  American  Heart 
Association,  as  well  as  universities  and 
state  health  departments.  The  total  cost 
to  respondents  is  estimated  to  be 
$292,223. 


htoninstitutionai  general  and  short-stay  hospital  outpatieni  and  emeigency  depwt- 


Induction  forma , 

Patient  record  forms: 

EmergerKY  departments 

Outp^ienl  departments 


Total 


Nurnbero« 
reapondet4s 
-(depart- 
ments) 


440 

425 
275 


NumtMTof 
naponan/ 
respondent 


6 

SO 
200 


Ayg.  bunlarV 

response 

(in  hrs.) 


ojoeees 

0.068666 


Total  tiur- 

den 
Onhrr) 


2.640 

1,417 
3,667 

7.724 


2.  Children's  Longitudinal 
Development  Study — New — Since  1991, 
surveillance  of  children  aged  three  to 
ten  years  who  have  one  or  more  select 
developmental  disabilities  (cerebral 
palsy,  mental  retardation,  hearing 
impairment,  and  vision  impairment)  has 
been  conducted  in  the  five-coimty 
Atlanta  metropolitan  area  through  the 
Metropolitan  Atianta  Developmental 
Disabilities  Surveillance  Program 
(MADDSP).  Children  have  been 
identified  primarily  through  the  special 
education  programs  of  the  public 
schools  in  those  five  coimties.  Recently, 
surveillance  has  been  expanded  to 
identify  children  with  cerebral  palsy  at 
younger  ages  through  a  broader  array  of 
medical  facilities  where  diagnostic 
evaluations  are  performed,  and  to 
include  autism  as  one  of  the 
developmental  disabilities  routinely 
under  surveillance.  An  ongoing  case- 
control  study  is  proposed  to  yrariy  (1) 


contact  parents  of  all  children  with  any 
of  the  five  developmentaT disabilities 
who  are  newly  identified  in  the 
surveillance  data  base  and  who  were 
born  in  the  metro  AUanta  area 
(approximately  675  children  per  year) 
and  contact  parents  of  250  children 
used  as  controls  in  order  to  request 
access  to  both  maternal  prenatal  and 
labor  and  delivery  hospital  records  and 
infant  hospital  records  prior  to  newborn 
discharge  (all  accessed  medical  records 
will  be  reviewed  to  obtain  detailed 
information  on  pre-  and  perinatal  risk 
factors  for  developmental  disabilities; 
this  type  of  information  typically  is 
lacking  or  incomplete  in  school  records 
or  childhood  medical  records)  and  (2) 
conduct  telephone  interviews  with 
mothers  of  approximately  250  children 
with  cerebral  palsy  or  severe  mental 
retardation  selected  from  the  larger  pool 
of  approximately  675  children,  plus 
interview  mothers  of  the  250  control 


children.  The  interviews  will  supply 
additional  risk  foctor  information 
relating  to  the  mothers'  medical  and 
reproductive  histories,  prenatal 
behaviors  and  exposures,  and  family 
histories  of  developmental  problems. 
Initially,  to  be  cases,  children  in  the 
interview  sample  would  be  under  seven 
years  of  age  at  the  time  they  were 
diagnosed  as  having  cerebral  palsy  or 
severe  mental  retardation.  A  sample  of 
Atlanta-born  children  of  similar  age  and 
birth  weight  to  the  interview  case 
children  would  be  randomly  identified 
firom  vital  records  and  used  as  controls. 
Additionally,  photographs  and  head 
circumfierence  meastirements  of  case 
and  control  mothers  and  children 
included  in  the  interview  sample  will 
be  taken  either  in  the  home  or  at  a 
centralized  location.  The  total  cost  to 
respondents  is  $0. 


*  Respondents 

Numt>er  of 
respondents 

Number  of 

responses/ 
respondents 

Average 
burden/re- 
sponse 
fmhrs.) 

Total  bur- 
den 
(in  hrs.) 

Mothers: 

Contact  calls „ _ ^ 

Scheduling  call  ;. 

Telephone  interview 

Photography/anthropometry _ „ _.    „ „. 

1.000 
500 
500 
500 

1 
1 

1 
1 

.33 

jsa 

1.50 
.75 

330 
165 
750 
375 

Total _ 

— .,»-.^.. 

1.620 

3.  Cognitive  Function  and  Symptom 
Patterns  in  Gulf  War  Veterans — ^New — 
This  study  will  use  functional  magnetic 
resonance  imaging  (fMRI)  on  previously 
studied  cohorts  of  Gulf  War  veterans 
and  Germany-deployed  Gtilf  War-era 
controls  to  determine  if  there  are 
diffiBrences  in  patterns  of  brain 
activation  between  both  Gulf  War 


veterans  reporting  a  high  level  of 
physical  symptoms  and  Gulf  War 
veterans  with  fewer  symptoms  and 
between  those  veterans  deployed  to  the  . 
Persian  Gulf  and  those  deployed  to 
Germany.  In  addition,  an  assessment  of 
the  relationship  between  brain 
activation  patterns  and  levels  of 
cognitive  fimctioning  will  be  completed. 


Patterns  of  activation  on  fMRI  will  be 
measured  while  the  subject  is  presented 
with  a  number  of  challenge  paradigms 
including  a  finger  tapping  task  and  a 
test  of  visual  working  memory. 
Conventional  magnetic  resonance 
imaging  scans  will  also  be  acquired  on 
all  subjects  prior  to  the  fMRI  in  order  to 
rule  out  subjects  with  brain  pathology 
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(0.g..  Btioka.  cancer)  and  also  to  examine 
whether  there  are  volumetric  difbrancas 
between  the  groups  within  specific 


neuroanatomical  areas.  The  total  cost  to 
reepondents  is  $0.00. 


Number  o( 


NUmOer  01 


Avg.  tx«'- 
den^lre- 


(inhrs.) 


ToMbur- 

dwi 
(inhrs.) 


High-symptom  QuH-deptoyed  vetsfina 

Low  symptom  QuW-daployed  veterans 

Nomwt  oonlrols  (non-QuH-deptoyed  veterans) 


40 
40 
40 


1.5 
1.5 
1.5 


60 
60 
60 


ToM 


160 


4.  X-ray  Examination  Program — (0020-0020) — Extension — The  X-ray  Examination  Program  is  a  federally  mandated 
program  under  the  Federal  Mine  Safety  and  Health  Act  of  1977.  PL-95-164.  The  Act  provides  the  regulatory  guidance 
for  the  administration  of  the  National  Coal  Workers'  X-ray  Surveillance  Program,  a  surveillance  program  to  protect 
the  health  and  safety  of  underground  coal  miners.  This  program  requires  the  gathering  of  information  from  coal  mine 
operators,  pwrticipating  miners,  participating  x-ray  facilities  and  participating  physicians.  The  Appalachian  Laboratory 
for  Occupational  Safety  and  Health  (ALOSH),  National  Institute  for  Occupational  Safety  and  Health  (NIOSH)  is  charged 
with  administration  of  this  program.  The  total  cost  to  respondents  is  $47,910.00. 


Respondents 


Number  o( 
respondents 


Number  of 
reapomaa/ 
respondent 


Avg.  burden/ 

iMponse 

(in  hrs.) 


Total  bur- 
den 
(inhrs.) 


Pbysiciana/tnterpretation , 
PtiysicianAcertification  ..... 


Mine  operators . 
Fadktias 


20.000 
360 

10.000 
500 
300 


0.06 

0.166 

0.3333 

0.5 

0.5 


1.000 

56 

3.333 

250 
150 


ToM 


4,791 


S.  National  Ambulatory  Medical  Clare 
Survey— (0920-0234)— Extension— The 
National  Ambulatory  Medical  Care 
Survey  (NAMCS)  was  conducted 
annually  frt>m  1973  to  1981,  again  in 
1985.  and  resumed  as  an  annual  survey 
in  1989.  It  is  directed  by  the  Division  of 
Health  Care  Statistics,  National  Center 
for  Health  Statistics,  CDC.  The  purpose 
of  NAMCS  is  to  meet  the  needs  and 
demands  for  statistical  information 
about  the  provision  of  ambulatory 
medical  care  services  in  the  United 
States.  Ambulatory  services  are 
rendered  in  a  wide  variety  of  settings, 
including  physicians'  ofHces  and 
hospital  outpatient  and  emergency 
defmrtments.  The  NAMCS  target 
population  consists  of  all  office  visits 
within  the  United  States  made  by 
ambulatory  patients  to  non-Federal 
office-based  physicians  (excluding  those 
in  the  specialties  of  anesthesiology, 
radiology,  and  pathology)  who  are 
engaged  in  direct  patient  care.  The 
complement  portion  of  data  collection 
consists  of  the  remaining  physicians  in 
the  AMA  and  AOA  files;  that  is, 


physicians  who  AMA  and  AOA  classify 
as  being  federally  employed,  or  in  the 
three  specialties  excluded  from  the 
traditional  NAMCS,  or  as  not  spending 
the  mafority  of  their  profiessional  time  in 
office  based  practice.  Since  more  than 
80  percent  of  all  direct  ambulatory 
medical  care  visits  occur  in  physicians' 
offices,  the  NAMCS  provides  data  on 
the  majority  of  ambulatory  medical  care 
services.  To  complement  these  data,  in 
1992  NCHS  initiated  the  National 
Hospital  Ambulatory  Medical  Care 
Survey  (NHAMCS.  OMB  No.  0920- 
0278)  to  provide  data  concerning  patient 
visits  to  hospital  outpatient  and 
emergency  departments.  The  NAMCS. 
together  with  the  NHAMCS  constitute 
the  ambulatory  component  of  the 
National  Health  Care  Survey  (NHCS). 
and  will  provide  coverage  of  more  than 
90  percent  of  ambulatory  medical  care. 

Ine  NAMCS  provides  a  range  of 
baseline  data  on  the  characteristics  of 
the  users  and  providers  of  ambulatory 
medical  care.  E)ata  collected  include  the 
patients'  demographic  characteristics 
and  medical  problems,  and  the 


physicians'  diagnostic  services, 
therapeutic  prescriptions  and 
disposition  decisions.  These  data, 
together  with  trend  data,  may  be  used  to 
monitor  the  effects  of  change  in  the 
health  care  system,  provide  new 
insights  into  ambulatory  medical  care, 
and  stimulate  further  research  on  the 
use,  organization,  and  delivery  of 
ambulatory  care. 

Users  of  NAMCS  data  include 
congressional  and  other  federal 
government  agencies  (e.g.  NIMH, 
NIAAA.  NQ.  HRSA).  state  and  local 
governments,  medical  schools,  schools 
of  public  health,  colleges  and 
universities,  private  businesses, 
nonprofit  foundations  and  corporations, 
profiessional  associations,  as  well  as 
individual  practitioners,  researchers, 
administrators  and  health  planners. 
Users  vary  from  the  inclusion  of  a  few 
selected  statistics  in  a  large  research 
effort,  to  an  in-depth  analysis  of  the 
entire  NAMCS  data  set  covering  several 
years.  The  total  cost  to  respondents  is 
estimated  to  be  $153,250. 


Respondents 

Number  ol 
rsspondsnts 
(physidwts) 

Number  o( 
responses/ 
resporvjent 

Avg.  burden/ 

response 

(in  hrs.) 

Total  bur- 
den 
(inhrs.) 

Office-txased  physicians  _ „ 

Induction  form „„..„      ..     ,„..„ _^.„. ^._..._„.. 

Patient  record  lorm ,-„-„„ 

2.500 
2.500 

1 
30 

0.25 
0.03333 

625 
2,500 
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Respondents 

Number  ol 
respondents 
(physictans) 

Number  of 
responses/ 
respondent 

Avg.  burderV 

response 

(inhrs.) 

Tow  bur- 
den 
(hhfs.) 

Comptement  physictans  

500 

100 

1 
30 

025 
0i>333 

125 
100 

InductKXi  form „. 

Patient  record  form 

• 

>».....•..•.•.•.•,. 

Total 





3.310 

6.  Information  Collection  to  Establish 
Community  Assistance  Panels  (CAPs) — 
(0923-0007) — Extension— The  Agency 
for  Toxic  Substances  and  Disease 
Registry  (ATSDR)  is  mandated  pursuant 
to  the  1980  (Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  (CERCLA),  and  its 
1986  Amendments,  The  Superfund 
Amendments  and  Reauthorization  Act 
(SARA),  to  prevent  or  mitigate  adverse 
human  health  eSiBcts  and  diminished 
quality  of  life  resulting  from  the 


exposure  of  hazardous  substances  into 
the  environment.  To  facilitate  this  effort, 
ATSDR  seeks  the  cooperation  of  the 
community  being  evaluated  through 
direct  communication  and  interaction. 
Direct  community  involvement  is 
required  to  conduct  a  comprehensive 
scientific  study  and  to  effectively 
disseminate  specific  health  information 
in  a  timely  manner.  Also,  this  direct 
interaction  fosters  a  clear  understanding 
of  health  issues  that  the  community 
considers  to  be  of  importance  and 


establishes  credibility  for  the  agency. 
The  Community  Assistance  Panel 
nomination  forms  are  completed  by 
individuals  in  the  community  to 
nominate  themselves  or  others  fw 
participwtion  on  these  panels.  Other 
than  the  {>ossible  cost  of  a  postage 
stamp,  there  is  no  cost  to  respondents. 
This  request  is  for  s  3-year  extension  of 
the  current  OMB  approval  of  the 
Community  Assistance  Panel 
nominations  form. 


Respondents 

Numt>er  of 
raspondents 

Number  of 
responses/ 
respondents 

Avg.bur- 

den/Ve- 

sponse  (in 

hrs.) 

Total  bur- 
dan  (inhrs.) 

General  Public .. .' . 

300 

1 

.1666 

50 

Total _ 





90 

Dated:  December  5. 1997. 
Wihna  G.  Johnson, 

Acting  Associate  Director  for  Policy  Pkuuiing 
and  Emluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  97-32399  Piled  13-10-97;  8:45  am) 

aaUNQ  OOOK  41S»-1S-M 


DEPARTMBTT  OF  HEALTH  AND 
HUMAN  SERVICES 


CenlaFS  foe 


Control  and 


Tlia  Ntlonal  IngHma  Ibf  Occupational 
SalMy  and  HaaHh  (NIOSH)  of  ttw 
)i>onirDi  ana 
i(COC)i 


Miine:  Biomachanical  Stress  Control 
in  Drywalllnstallation. 

Time  attd  Date:  9  ajn. — 12  ikkhi. 
January  15. 1998. 

Locatioa:  Sancrast  Facility,  Large 
Conference  Room,  NIOKi,  CDC,  3040 
Uniirenity-Avenue,  Mocgantown,  West 
V^inia  26505. 

Stetns:  Opea  to  the  pabUc,  UmitBd 
oo^  by  the  qiaoa  avauaUa.  Xlw  jnaeting 


room  accommodates  approximately  50 
people. 

Purpose:  Participants  will  provide 
NIOSH  with  their  individual  advice  and 
comments  regarding  the  technical  and 
scientific  aspects  of  the  study  protocol, 
"Biomechanical  Stress  Control  in 
Drjrwalllnstallation,"  being  conducted 
at  NIOSH.  Participants  on  the  peer 
review  panel  will  review,  the  study 
protocol  and  provide  individual  advice 
on  the  conduct  of  the  study.  Viewpoints 
and  suggestions  from  industry,  labor, 
academia.  other  govemmentfd  agencies, 
and  the  public  are  invited. 

OONT ACT  PEfWM  FOR  ADOfTIONAL 
wroWMATlOW;  Christopher  S.  Pan,  niD., 
NIOSH.  CDC,  M/S  P119  ,  3030 
University  Avenue,  Morgantown,  West 
Virginia  26505,  telephone  304/285- 
5976. 


9.1997. 

NiaHMbr. 

ActimgDmelar.  yaitagement  Anafym  and 
Senicee  Office,  Centers  for  Diaeaae  Control   . 
andPrarealiea(CDQ. 

fPROec  97-32401  Filed  12-10-97;  8:49  m4 


DEPARTMENT  OF  HEaLtH  AND 
HUMAN  SERVICES 

Adminiatration  for  ChiMran  and 


^ftau^a^^k^h^b^l  I^M^^^^i^iA^^ftl^h^K  ^^^kAB^k^^BS^k^M 

tTopoaea  inionnaBan  ifonacaon 
Activity;  Comniant  Rai)iiaat  Propoaad 
Prpiacla 

TYtfe;  OCSE-34  Child  Si4>p(xt 
Enforcement  Program  Quarterly  Report 
of  Collections. 

OMB  No.:  0970-0013. 

i>s8cripti^Used  by  States  to 
facilitate  the  repcMting  of  collections 
under  Title  IV-b  for  tfie  purposes  of 
enforcing  support  obligations  owed  by 
absent  parents  to  their  children,  locattng 
absent  parents,  establishing  paternity 
and  obtaining  child  and  qiousal 
**VPC(t. 

Aespoodents;  Stats.  Local  or  Tribal 
GovL  <- 


--►»  *.:5w  . 
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Annual  burden  estimates  matnjmem 

Number  of 
iMpondenls 

Number  ol 

parre- 
apondent 

Average 

burden 

hours  per 

responae 

Total  bur- 
den hours 

CX:SE-34 _ „ 

S4 

4 

8 

1.728 

Estimated  Total  Annual  Burden 
Hours:  1.728. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services.  370  L'Enfant 
Promenade,  SW.,  Washington.  DC 
20447.  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identifled  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimise  the  burden  of  the 
collection  of  information  on 
respondents,  including  tiirough  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  DKamber  4. 1907. 
BobSaiiis. 

Acting  Reports  Clearance  Officer. 
(FR  Doc.  97-32373  Filed  12-l(>-«7: 8:45  am) 
muMta  oooc  4is«-oi-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Admlnlstratton  for  Children  and 
Famillea 

Propoaad  Infonwtion  Collectton 
Activity;  Comment  Raqueat 

Proposed  ProjecUs): 

Title:  April  1998  Current  Population 
Survey  Supplement  on  Child  Support 

OMB  No.:  New  Collection. 

Description:  Collection  of  these  data 
will  assist  legislators  and  policymakers 
in  determining  how  effective  their 
policymaking  efforts  have  been  over 
time  in  applying  the  various  child 
support  legislation  to  th^verall  child 
support  enforcement  picture.  This 
information  will  help  policymakers 
determine  to  what  extent  individuals  on 
welfare  would  be  removed  from  the 
welfare  rolls  as  a  result  of  more 
sthngent  child  support  enforcement 
efforts. 

Respondents:  Individuals  or 
Households. 


Annual  Buroen^  Estimates 

.     .... 

Instrument 

Numt>er  of 
respondents 

Number  of 

reb»«nses 

perre^ 

spondsm 

burden 
hours  per 

,  Total  bur- 
den hours 

Supplemeni 

— — 

47.000 

1 

.q241 

1,136 

Eathaatd  Total  Annual  Burden  Hours: 
1.136. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  190S.  the 
Administiation  for  Children  and 
Familiss  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families.  Office  of  Information  Services. 
Division  of  Information  Resource 
Management  Services,  370  L'EnCant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  Act  Reports  Clearance 
Officer.  All  requests  should  be 
identified  b^t  the  title  for  Um 
infonnalioa  collection. 

The  Department  specifically  lequasts 
conunants  on:  (a)  Whether  the  propoeed 


collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  eocuracy  of  the 
agency's  estimate  of  the  burden  of  then>f 
the  proposed  collection  of  information: 
(c)  the  qualify,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  throu^  the  use 
of  automated  collection  techniques  or  ' 
other  forms  of  informetion  tet^noiogy. 
Consideration  will  befiven  to 
comments  and  suggestioBs  submitted 
within  60  days  (rf  this  ptibUcatton. 

4.1M7. 


AcUngHepaits  Chmiumm  Offher. 
(FItOsc.  t7>*U74  FUed  IZ^IO-S?:  8:«S  < 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administratioafoc  ChNdren  and 
FMmIms  >. . 

SiibmiMlon  for  OMB  Revlwr;  - 
Comment  Rw|iMBt 

r/t/e.  Revised  Form  OCSE-100,  State 
Plan  for  Child  Support  Collection  and 
Establishment  of  Paternity  under  Tide 
IV-D  of  the  Social  Secuzity^  Act 

OMB  Nb.:  09nMW17. 

Description:  The  State  pl«i  preprint 
and  amendments  serve  as  a  conttad- 
with  OCSE  in  outlining  the  activitiea  tlM 
States  will  petfoim  as  mfoiredby  law 
in  order  for  States  to  receive  federal 
funds  to  meet  the  coats  of  these 
activitiaa.  Due  to  enactment  o£HS2106r 
technical  amendments-far  PRWORA,  vm  ■ 
are  updating  our  State  plan  by  sevising 
7  praprint  pagss.  We-are  requesting 
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approval  of  the  revised  State  plan 
preprint  pages  for  Section  2.1, 
Establishing  Paternity  and  Securing 
Support,  Section  2.4,  Collection  and 
Distribution  of  Support  Pajrments, 
Section  2.5,  Services  to  Individuals  Not 
Receiving  Titie  IV-A  and  IV-E  Foster 


Care  Assistance,  Section  2.8,  Medical 
Support  Enforcement  Activities,  Section 
2.12-16  State  Law  Authorizing 
Suspension  of  Licenses,  Section  2.12- 
20,  Adoption  of  Uniform  State  Laws, 
and  Section  3.16,  Cooperation  by 
Applicants  for  and  Recipients  of  Part  A 


Assistance.  The  information  collected 
on  the  State  plan  pages  is  necessary  to 
enable  OCSE  to  monitor  compliance 
with  the  requirements  in  lltie  IV-D  of 
the  Social  Security  Act  and 
implementing  regulations. 
Respondents:  State  governments. 


tnstrumsnt 

NumtMr  of 
respondents 

Number  of 
responses 
per  re- 
spondent 

Average 

burden 

hours  per 

response 

Total  bur- 
den hours 

stale  Plan „ 

54 

2.32 

.717 

90 

Estimated  Total  Annual  Burden 
Hours:  90. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services.  370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer,  Robert 
DriscoU. 

OMB  Ckjmment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directiy  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W.,  Washington,  D.C  20503,  Attn: 
Ms.  Wendy  Taylor. 

BobSaigis. 

Acting  Reports  Clearance  Officer. 

[FR  Doc.  97-32372  Filed  12-10-97;  B:4S  am] 

BNOMQ  COOE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drtig  Administration 
(Doetiat  No.  97N-048q 

Agency  Information  Collaction 
ActhrWes:  Proposed  Collection; 
Comment  RaQiiaat 

AOENCV:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Papenvork  Reduction  Act  of  1995  (the 


PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
continuation  of  national  siuveys  of 
prescription  drug  information  provided 
to  patients. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  February  9, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  MFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (IiFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLBMB4TARY INFORMATKM:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  tiie  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 


of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  perfonnance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  coUecticm  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
Inirden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Years  1998  and  2000  ContiBuatioo  of 
National  Surveys  of  Prescription  Drag 
Information  Provided  to  Patients — 
(OMB  Control  Number  0910-0279— 
Extension) 

FDA  implements  the  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  designed  to  asstue  the 
adequate  labeling  of  prescription  (Rx) 
drugs.  Under  section  502(a)  of  tlie  act 
(21  U.S.C.  352(a)),  a  drug  product  is 
misbranded  if  its  labeling  is  false  or 
misleading  in  any  particular,  and  under 
section  201(n)  of  the  act  (21  U.S.C. 
321(n)),  a  drug's  labeling  is  misleading 
if  its  labeling  or  advertising  fiuls  to 
reveal  material  facts.  FDA  also  has  the 
authority  to  collect  this  information 
under  Title  VI  of  Pub.  L.  104-180 
(Related  Agencies  and  Food  and  Drug 
Administration)  section  601  (Effective 
Medication  Guides),  which  directs  the 
development  of  "a  mechanism  to  assess 
periodically  *  *  *  the  frequency  with 
which  the  [oral  and  written 
prescription]  information  is  provided  to 
consumers." 

To  assure  that  Rx  drugs  are  not 
misbranded,  FDA  has  hislorically 
asserted  that  adequate  labeling  requires 
certain  information  be  provided  to 
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patients.  In  1982,  when  FDA  revoked  ■ 
planned  initiative  to  require  mandatory 
patient  paciiage  inserts  for  all  Rx  drugs 
in  hvor  of  private  sector  initiatives  in 
this  area,  the  agency  indicated  that  it 
will  periodically  conduct  surveys  to 
evaluate  the  availability  of  adequate 
patient  information  on  a  nationwide 
basis.  Surveys  of  consumers  about  their 
receipt  of  Rx  drug  information  were 
carried  out  in  1982,  1984.  1992, 1994. 
and  1996.  This  notice  is  in  regard  to 
continuing  the  siuvey  in  years  1998  and 
2000. 

Table 


The  survey  is  conducted  by  telephone 
on  a  national  random  sample  of  adults 
age  18  and  over  who  received  a  new 
prescription  for  themselves  or  a 
household  member  within  the  past  4 
weeks.  The  interview  assesses  the  extent 
to  which  oral  and  written  information 
was  received  from  the  doctor,  the 
pharmacist,  and  other  sources.  Survey 
respondents  are  also  asked  attitudinal 
questions,  and  demographic  and  other 
background  characteristics  are  also 
obtained.  The  survey  enables  FDA  to 
determine  the  frequency  with  which 


such  information  is  provided  to 
consumers.  Without  this  information, 
the  agency  would  be  unable  to  assure 
that  adequate  Rx  labeling  and 
information  is  provided. 

Respondents  to  this  collection  of 
information  are  adults  (18  years  or 
older)  in  the  continental  United  States 
who  have  obtained  one  or  more  new 
(nonrefill)  prescriptions  at  a  pharmacy 
for  themselves  or  a  member  of  their 
household  in  the  last  4  weeks. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


1 .— ESDMATEO  ANNUAL  REPORTING  BORDEN>  ^ 


Year 

No.  of 
Respondents 

Annual 

Frequency  per 
Response 

Toirt  Annual 
Re^)onaas 

Hours  per 
Response 

Total  Hours 

1906 
1999 
2000 
Annual  awerage 

11.044 

0 

11.044 

7,363 

1 
0 

1 

11.044 

0 

11,044 

7.363 

.03 
0 
.03 

331 

0 

331 

221 

*  There  are  no  capMai  costs  or  operating  and  maintenance  costs  assoctaled  \with  tttis  coHection  oH  mionnabon. 

Table  2.— Estimated  Annual  Reporting  Burden' 

Year 

No.  of 
Respondents 

Annual 

Frequency  per 
Response 

ToW  Annual 
Raaponses 

Hours  per 
Response 

Total  Hours 

1996 
1999 
2000 

Annual  aweraoe 

1,000 

0 

1.000 

667 

1 
0 

1 

1,000 

0 

1.000 

667 

.323 
0 
.32 

20 

0 

320 

213 

*  There  are  no  capital  costs  or  operating  and  maimenance  coeli 


with  this  collection  of  information. 


This  estimate  of  434  total  annual 
burden  hours  is  based  on  the  1996 
survey  administration,  in  which  11.044 
potential  respondents  were  contacted  to 
obtain  1.000  interviews. 

Dated:  December  5. 1907. 
WilUam  K.  Habbanl. 
Asaociatt  Commiaaioner  for  Policy 
Coordination. 

|FR  Doc.  97-32400  Filed  12-10-07;  •:45  am] 
SHJJNO  COM  *\m-*%-r 


DEPAnTMBUT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  9TN-046e) 


Collection 
Collection; 


Ao«ncyli 

ActlvWea: 

ConMnent 


AOENCV:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 


proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
FRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  ffagjatr 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  governing  the  registration 
of  producers  of  drugs  and  listing  of 
drugs  in  commercial  distribution. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  February  9, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville,  MD  208S7.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  tbe 
heading  of  this  document. 

FOR  FURTHEII  MFORMATKM  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250). 


Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-827-1482. 

SUFPLEMDfTARY  MFORMATION:  Under  the 
PRA  (44  U.S.C  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
OfBce  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.39(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(cK2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  eac|i  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
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collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility. 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
•when  appropriate,  and  other  fonns  of 
information  technology. 

Regiatratkm  of  Producers  of  Drugs  and 
Listing  of  Drugs  in  Commercial 
Distrilration  (21  CFR  Part  207)— (OMB 
Control  Nundwr  0910-0045 — Extension) 

Under  section  510  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360),  FDA  is  authorized  to 
establish  a  system  for  registration  of 
producers  of  drugs  and  for  listing  of 
drugs  in  commercial  distribution.  To 
implement  section  510  of  the  act,  FDA 
issued  part  207  (21  CFR  part  207).  The 
regulations  require  an  initial  listing  of 
products  and  a  twice-yearly  update.  In 
addition,  all  registered  drug  firms  are 
required  to  re-register  anniially  between 
January  and  July.  The  penalties  for  . 
fiuliire  to  register  or  dnig  list  are 
potential  seizure  and  injimctions.  as 
well  as  criminal  enforcement  actions. 

The  following  are  the  specific 
reporting  requirements  under  part  207: 
(1)  Section  207.20  requires  that  owners 


and  operators  of  all  drug  establishments 
that  engage  in  the  manufacture, 
preparation,  propagation,  or  processing 
of  drugs  must  register  and  use  Form 
FDA  2656  (Registration  of  Drug 
Establishment)  and  Form  FDA  2658 
(Registered  Establishments'  Report  pf 
Private  Label  Distributors)  to  submit 
drug  listing  information  or  to  request  a 
Labeler  Code,  or  both.  (2)  Section  207.21 
requires  that  owners  and  operators  must 
register  an  establishment  within  5  days 
of  beginning  operations  and  shall 
complete  Form  FDA  2656e  (Annual 
Registration  of  Drug  Establishment)  each 
year  between  January  and  July.  Annual 
registration  forms  are  mailed  by  the 
FDA  in  each  calendar  year  according  to 
a  schedule  based  on  the  establishment 
parent  company's  name  and  must  be 
completed  within  30  days  of  the  receipt 
(3)  Section  207.22(a)  requires  that  Form 
FDA  2656  must  be  submitted  when  an 
establishment  registers  the  first  time.  An 
establishment  whose  drug  registration  is 
validated  under  §  207.35(a)  is  required 
to  make  subsequent  annual  registrations 
as  described  in  §  2G7.2l(a).  (4)  Section 
207.22(b)  requires  that  Form  FDA  2657 
must  be  submitted  for  the  first  listing  of 
drugs  and  subsequent  June  and 
December  updates.  (5)  Section  207.25 
specifies  the  information  required  in  the 
establishment  registration  and  drug 
listing.  (6)  Section  207.25(c)  specifies 
the  information  about  the  drug  that  is 
required  to  be  submitted  (name,  active 
ingredients,  dosage  strength,  NDC 
number,  manufacturer  or  distributor, 
size,  shape,  color,  code  imprint).  (7) 


Section  207.26  specifies  the  information 
required  in  the  amendments  to  the 
establishment  registration.  (8)  Section 
207.30  specifies  the  information 
required  for  updating  the  dnig  listing. 
(9)  Section  207.31  specifies  addition^ 
drug  listing  information  that  may  be 
needed  beyond  that  required  in 
§§  207.25  and  207.30. 

The  information  obtained  from  the 
establishment  registration  forms  FDA 
2656  and  FDA  2656(e)  is  used  by  FDA 
and  other  government  agencies  to  keep 
an  accurate  and  current  list  of  all  human 
and  animal  drug  manufacturers, 
repackers,  relabelers  and  other  drug 
processors  located  in  this  country.  This 
list  is  used  by  FDA  for  inspectional 
purposes  as  required  by  the  act  hi 
addition,  the  data  is  used  by  the  public 
and  private  sector  as  a  listing  of  tne 
names  and  locations  of  drug  firms.  The 
information  obtained  from  the  listing 
forms  FDA-2657  and  FDA-2658  is 
used,  throiigh  assignment  of  the 
National  Drug  Code  numbers,  for  third 
party  reimbursement  payment  in 
Medicare  and  Medicaid  as  well  as  other 
health  care  insurance  firms. 

Respondents  to  this  collection  of 
information  are  all  owners  and 
operators  that  engage  in  the 
manufacture,  preparation,  propagation, 
compounding,  or  processing  of  drugs 
and  that  are  not  exempt  under  section 
510(g)  of  the  act  or  subpart  D  of  21  CFR 
207. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


Fofn) 

21  CFR  Section 

No.  of 
Respondents 

No.  of 

Responses  per 

Respondent 

Total  Annual 
Responses 

Hours  per 
Response 

Tow  Hours 

Fornt  FOAr-2656  Rejishation  of 

Drua  rslrtiisliiiiaiil 

207.20 

2.500 

1 

2.S00 

A 

1.2S0 

207.22 
207.25 
207.26 

Form  F0A-2656(e)  Annual  Re- 

registration  of  Dnig  EataMWt- 

ntents 

20751 
207.25 
207  J» 

9,000 

1 

9.000 

S 

4.500 

Form  FDA-2657  Dmg  Product 

LMngFonn 

207.22 
207.30 
207.31 

45,000 

1 

45.000 

S 

22.500 

Form  FOA-2858  Regislered  Es- 

tabHahmenrs  Report  of  Private 

Label  Diatributen 

207.20 
207.21 
207.25 
207.26 

6,200 

1 

6.200 

.5 

3.100 

207.25(c)  • 

1.500 

12.04 

18,066 

.5 

9.033 

Toiri 

40.383 

^  There  are  no  capital  costs  or  operating  and  maintenance  coats  assodatad  wMh  this  collection  of  intonnation. 
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These  estimates  are  based  on  FDA's 
Canter  for  Drug  Evaluation  and         , 
Research.  Product  Information 
Management  Branch,  and  its  data  aiul 
information  on  drug  listing  and 
establishment  registration  of 
manufacturers,  repackers.  relabelers, 
and  other  drug  processors. 

Dated:  Decembar  S,  1997. 
HVmiMaK-Hiikbard. 
AMtodata  CoauniM*ioiwr  for  Policy 
Coordination. 
IFK  Doc.  97-32401  FiM  12-10-97;  •:4S  ami 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 
(Dednt  Na  9nMni1] 

Agency  Information  Collection 
ActMttee;  Submlselon  for  OMB 
Review;  Coounent  ReQiieet 


r:  Food  and  Drug  Administration, 
HHS. 
ACTION:  Notice. 

•UMMARY:  The  Pood  and  Drug 
Administration  (FDA)  is  announcing 
that  the  foUowing  proposed  collection 
of  information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on 
this  collection  of  information  by  January 
12,  1998. 

AOOMESSCS:  Submit  written  comments 
on  this  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB.  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm.  10235. 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  FDA. 

TOR  RJftTHCR  MFORMATION  CONTACT: 
jonnaLynn  P.  Capezzuto.  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-827-4659. 
SUPPLBMENTARY  INFORMATION:  hi 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507).  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

CGMP  and  Related  Regulationa  for 
Blood  and  Blood  Component*— (21  CFR 
Parts  606  and  640)— (OMB  Control 
Number  0910-0116)— Reinstatement 

Under  the  statutory  requirements 
contained  in  the  Public  Health  Service 
Act  (42  U.S.C.  262).  no  blood,  blood 


component,  or  derivative  may  move  in 
interstate  commerce  unless:  (1)  It  is 
propagated  or  manufactured  and 
prepared  at  an  establishment  holding  an 
unsuspended  aiui  unrevoked  license:  (2) 
the  product  complies  with  regulatory 
standards  designed  to  ensure  safety, 
purity,  and  potency;  and  (3)  it  bears  a 
label  plainly  marked  with  the  product's 
proper  name,  its  manutactiirer.  and 
expiration  date. 

The  CGMP  and  related  regulations 
implement  FDA's  statutory  authority  to 
ensure  the  safety,  purity,  and  potenqr  of 
blood  and  blood  components.  The 
information  collection  requirements  in 
the  CGMP  regulations  provide  FDA  with 
the  necessary  information  to  perform  its 
duty  to  ensiue  the  safety,  purity,  and 
potency  of  blood  and  blood 
components.  These  requirements 
establish  accountability  and  traceability 
in  the  processing  and  handling  of  blood 
and  blood  components  and  enable  FDA 
to  perform  meaningful  inspections.  The 
recordkeeping  requirements  serve 
preventative  and  remedial  purposes. 
The  disclosiire  requirements  identify 
the  various  blood  and  blood 
components  and  important  properties  of 
the  product,  demonstrate  that  the  CGMP 
requirements  have  beeamet.  and 
facilitate  the  tracing  of  a  product  back 
to  its  original  source.  The  reporting 
requirements  inform  FDA  of  any 
deviations  that  occur  and  that  may 
require  immediate  corrective  action. 

Section  606.100(b)  requires  that 
written  standard  operating  procedures 
(SOP's)  be  maintained  for  the  collection, 
proceasing,  compatibility  testing, 
storage  and  distribution  of  blood  and 
blood  components  used  for  trmsfusion 
and  manufocturing  purposes.  Section 
606.100(c)  requires  the  review  of  all 
pertinent  records  to  a  lot  or  unit  of 
blood  prior  to  release  of  the  lot  or  unit 
Any  unexplained  discrepancy  or  failure 
of  a  lot  or  unit  of  final  product  to  meet 
any  of  its  specifications  must  be 
thoroughly  investigated,  and  the 
investigation,  including  conclusions 
and  folTowup,  must  be  recorded.  Section 
606.110(a)  requires  a  physician  to 
certify  in  writing  that  the  donor's  health 
permits  plateletpheresis  or 
ieukapberesis  if  a  variance  from 
additional  regulatory  standards  for  a 
specific  product  is  used  when  obtaining 
the  product  from  a  specific  donor  for  a 
specific  recipient.  Section  606.151(e) 
requires  that  rec»)rds  of  expedited 
transfusions  in  life-threatening 
emergencies  be  maintained.  So  that  all 
steps  in  the  collection,  processing, 
compatibility  testing,  storage  and 
distribution,  quality  control,  and 
transfusion  reaction  reports  and 
complaints  for  each  unit  of  blood  and 


blood  components  can  be  clearly  traced. 
§606.160  requires  that  legible  and 
indelible  contemporaneous  records  of 
each  significant  step  be  made  and 
maintained  for  no  less  than  5  years. 
Section  606.165  requires  that 
distribution  and  receipt  records  be 
maintained  to  bcilitate  recalls,  if 
necessary.  Section  606.170(a)  requires 
records  to  be  maintained  of  any  reports 
of  complaints  of  adverse  reactions  as  a 
result  of  blood  collection  or  transfusion. 
Each  such  report  must  be  thoroughly 
investigated,  and  a  written  report, 
including  conclusions  and  followup. 
must  be  prepared  and  maintained. 
Section  606.170(b)  requires  that  fatal 
complications  of  blood  collections  and 
transfusions  be  reported  to  FDA  as  soon 
as  poasible  and  that  a  vmtten  report 
shall  be  submitted  within  7  days.  In 
addition  to  the  CGMP's  in  part  606. 
there  are  regulations  in  part  640  that 
require  additional  standards  for  blood 
and  blood  components:  §§  640.3(a)  and 
(f).  640.4(a).  640.25(bH4)  and  (cXD. 
640.27(b).  640.31(b),  64a33(b).. 
640.51(b).  640.53(c),  640.S6(b)  and  (d). 
640.61.  640.63(b)(3),  (e)(1)  and  (e)(3), 
640.65(bX2).  640.66.  640.71tbKl). 
640.72,  640.73.  and  640.76(a)  and  (b). 
The  information  collection  requirements 
and  estimated  burdens  for  these 
regulations  are  included  in  the  part  60& 
burden  estimates,  as  described  below. 

The  recordkeeping  requiremmits  for 
S§ 640.3(a)(1),  640.4(aXl),  and  640.66. 
which  address  the  maintenance  of 
SCM^'s.  are  included  in  the  estimate  for 
§  606.10Q(b);  the  recordkeeping 
requirements  for  §  640.27(b).  which 
addresses  the  maintenance  of  donor 
health  records  for  plateletpheresis.  is 
included  in  the  estimate  for 
§606.1 10(a):  and  the  recordkeeping 
requirements  for  §§  640.3(a)(2),  640.3(f). 
640.4(a)(2),  640.25(b)(4)  and  (c)(1). 
640.31(b),  640.33(b).  640.51(b), 
640.53(c).  640.56(b)  and  (d),  640.61, 
640.63(b)(3).  (e)(1).  and  (e)(3). 
640.65(b)(2).  640.71(b)(1),  640.72.  and 
640.76(a)  and  (b),  which  address  the 
maintenance  of  various  records,  are 
included  in  the  estimate  for  §  606.160. 
The  reporting  requirement  in  §640.73, 
which  addresses  the  reporting  of  fatal 
donor  reactfons,  is  included  in  the 
estimate  for  §606. 170(b). 

Respondents  to  this  collection  of 
information  are  registered  blood 
establishments.  There  are  an  estimated 
3,021  FDA  registered  blood  collecti<Hi 
facilities  in  the  United  States  that 
annually  collect  an  estimated 
23.500,000  units  of  whole  blood  and 
source  plasma.  Of  the  3,021  registered 
establishments,  1,799  establishinents 
perform  phoresis  collections  and  278 
establishments  perform  transfusions. 
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There  are  also  an  estimated  4.500  Health 
Care  Financing  Administration 
registered  transfusion  services.  The 
recordkeeping  chart  reflects  the  estimate 
that  95  percent  of  the  recordkeepers 
which  collect  98  percent  of  the  blood 


supply  had  developed  SOP's  as  part  of 
their  normal  business  practice. 
Establishments  may  minimize  burdens 
associated  with  the  CGMP  and  related 
regulations  by  using  model  SOP's 
developed  by  blood  organizations. 


These  blood  organizations  represent 
almost  all  of  the  roistered 
establishments. 

FDA  estimates  the  burden  of  this 
information  collection  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
.  Responses 

Hours  per 
Response 

Total  Hours. 

606.170(b) 

42 

1 

42 

8 

336 

^There  are  no  capital  costs  or  operating  and  maintenance  costs  asaoaated  with  this  collection  of  inlormatioa 

TABLE  2.— Estimated  Annual  RECORDKEEPING  BuRDB^i 


21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frsquency  per 
Recordkeeping 

Total  Annual 
Recofds 

Hours  per 
Reoordkeeper 

Total  Hows 

606.100(b) 

606.100(c) 

606.110(a) 

606.151(e) 

606.160 

606.165 

606.170(a) 

151 
151 
90 
239 
151 
151 
376 

1 
3.6 

5 

12 

3.112 

'3.112 

12 

151 

560 

450 

2.868 

470.000 

470.000 

4,512 

24 

34 
2.5 

1 

1.556 

258 

12 

3,624 

560 

225 

230 

234,956 

38.966 

4.5« 

*  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  inloimaMon. 


Dated:  I>BC8inber  5. 1997. 
William  K.  Hubbani. 
Associate  Commissioner  for  Policy 
Coordination. 

(PR  Doc.  97-32458  Filed  12-10-97;  8:45  am] 
WKUjma  oooc  4iso-oi-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  Na  93N-0463] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Requeet 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


f.  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
'submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  writien  comments  on  the 
collection  of  information  by  January  12. 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
OfGce  of  Information  and  Regulatory 
AfEsirs,  OMB.  New  Executive  Office 
Bldg.,  725  17th  St  NtV..  rm.  10235. 


Washington.  DC  20503.  Atba:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fibers  Lane, 
Rockville.  MD  20857,  301-827-4659. 
SUPPLBMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507).  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Human  Tissue  Intended  for 
Tranq>lantadon  (OMB  Control  Number 
0910-0302) — Reinstatement 

FDA  issued  final  regulations  in  the 
Federal  Register  of  July  29, 1997  (62  FR 
40429)  to  prevent  the  transmission  of 
human  immunodeficiency  virus  (HIV), 
hepatitis  B.  and  hepatitis  C  through  the 
use  of  human  tissue  for  transplantation. 
The  final  regulations  closely  parallel 
those  contained  in  the  interim  rule  on 
human  tissue  intended  for 
c  transplantation.  Both  the  interim  and 
final  rule  provide  for  inspection  by  FDA 
of  persons  and  tissue  establishments 
engaged  in  the  recovery,  screening, 
testing,  processing,  storage,  or 
distribution  of  human  tissue.  These 
facilities  are  required  to  meet  standards 
intended  to  ensure  appropriate 
screenine  and  testing  of  human  tissue 
donors  and  ensure  that  records  are  kept 
documenting  that  the  appropriate 


screening  and  testing  have  been 
completed. 

There  are  approximately  60  tissue 
establishments  with  300  employees  that 
are  members  of  the  American 
Association  of  Tissue  Banks.  There  are 
an  additional  600  individual  members 
of  which  50  percent  are  performing  a 
tissue  banking  activity.  The  Eye  Bank  - 
Association  of  America's  membership 
consists  of  120  eye  banks  of  which  110 
are  In  the  continental  United  States. 

With  the  rare  exceptions  noted  in  the 
preamble  of  the  rule.  FDA  beUeves  that 
all  respondents  perform  donor  testing 
and  screening  for  HTV  and  hepatitis  and 
these  regidations  add  no  additional 
requirements.  21  CFR  1270.31(c)  and  (d) 
require  written  procedures  for  the 
designation  and  identification  of 
quarantined  tissue  and  to  prevent  the 
contamination  or  cross-contamination  of 
tissue  during  processing.  21  CFR 
1270.35(c)  requires  documentation  of 
the  distribution  and  receipt  of  human 
tissue,  completing  the  accounting  of 
tissue  between  determination  of 
suitability,  and  the  destruction  or 
disposition  of  the  tissue. 

When  the  interim  rule  was  issued  in 
the  Federal  Register  of  December  14. 
1993  (58  FR  65514).  accredited  members 
of  the  American  Association  of  Tissue 
Banks  and  the  Eye  Bank  Association  of 
America  were  already  in  compliance 
with  the  regulations  by  adhering  to  the 
standards  established  by  these 
organizations.  The  requirements  in  the 
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final  rule  do  not  impose  an  additional 
burden  since  the  members  will  be 
complying  with  the  current 
oiganixadons'  standards  which  are 
comparable  to  the  requirements  in  the 
final  rule.  To  account  for  persons  or 
establishments  that  may  not  be  a 
member  of  an  industry  organization 
and,  for  whom  therefore,  the  extent  of 


compliance  Mrith  the  requirements  of  the 
final  rule  is  unknown,  FDA  will  be 
using  1  percent  as  an  estimation  of  the 
information  collection  burden  on  the 
tissue  industry. 

Industry  estimates  that  in  1994  there 
were  350.000  bone  transplants.  42,000 
corneal  transplants,  5,000  patellar 
tendon  transplants,  and  the 


transplantation  of  5.000  square  feet  of 
skin.  There  are  approximately  300 
persons  and  170  tissue  banks  ciurently 
operating  in  the  Untied  States  affected 
by  the  regulations. 

The  total  annual  estimated  burden 
imposed  by  this  collection  of 
information  is  32,260  hours  annually. 


Table  1— Estimateo  Annual  Recordkeepinq  Burden 


21  CFR  S«:iion 

No.  of 
Reoordkeepers 

Annori 

Frequency  of 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Racordkeeper 

Total  Hours 

1270.31  (bH<» 
1270.35  (aHb) 
1270.35  (c) 
1270.36(d) 
Total 

11 
11 
11 
11 

4 

420 

2,883 

17 

44 

4.620 

31,823 

187 

28 

290 

4.782 

17 

308 

3.190 

52,602 

187 

56.287 

There  are  no  capital  ooala  or  operating  and  maintenance  costs  associated  wtth  this  coHectwn  o(  informaliori. 


Dated:  DKsmbar  5, 1997. 

WUIian  K.  Hebbwrd. 

AMSociate  Commiasioner  for  Policy 
Coordination. 

IFR  Doc.  97-32459  Filed  12-10-97;  8:45  am) 

■LUNQ  COM  4ia0-01-r 

OEPARrnHENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pood  and  Drug  Administration 

Orthopaedic  and  Rahabilitatlon 
Devlcos  Panal  of  the  Medical  Devicee 
Advlaory  Committee;  Correction 

AOENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice;  correction. 


The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  published  in  the  Federal 
Registor  of  November  25.  1997  (62  FR 
62777).  The  notice  announced  a  meeting 
of  the  Orthopaedics  and  Rehabilitation 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee  that  is  scheduled 
for  December  11  and  12. 1997.  The 
notice  published  with  an  error.  This 
document  corrects  that  error. 
FOA  FUnfTHCM  MFOMMATION  CONTACT: 
Lajuana  D.  Caldwell.  Office  of  Policy 
(HF-27).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-2994. 
SUPPLEMENTARY  MFOfMIATlON:  In  the 
Federal  Register  of  November  25. 1997 
(62  FR  62777).  in  FR  Doc.  97-30914, 
FDA  announced  tliat  a  meeting  of  the 
Orthopaedic  and  Rehabilitation  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee  would  be  held  on  December 
11  and  12.  1997.  The  notice  published 
%vith  an  error  in  the  first  sentence  in  the 
Agenda  portion  of  the  meeting. 


Beginning  on  page  62777.  in  the  2d 
column,  under  the  Agenda  portion  of 
the  meeting,  the  first  sentence  should  be 
corrected  to  read  "On  December  11. 
1997,  the  committee  will  discuss,  make 
recommendations,  and  vote  on  one 
premarket  approval  application  (PMA) 
for  a  spinal  intervertebral  fusion  device 
and  a  second  PMA  for  a  spinal 
intervertebral  fusion  system." 

Dated:  Dscember  9. 1997. 
Michael  A.  PriMfaaaB. 

Deputy  CommiMsionerfor  Opemtkms. 

(FR  Doc.  97-32584  Filed  12-9-97;  3:03  pmj 

BNJJNQ  com  41«-«1-# 


OEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Admlnlatratlofi 

Advlaory  CouncH;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  February  1998: 

Nioxne;  National  Advisory  Committee  on 
Rural  Health. 

Dates  and  Time:  February  1-4. 1998. 

Place:  ).W.  Marriott  Hotel,  1331 
Pennsylvania  Avenue,  N.W.,  Wasiiington, 
D.C.  20004.  Phone:  (302)  393-2000.  FAX: 
(202)  626-6915. 

The  meeting  is  open  to  the  public. 

Agenda:  The  plenary  Mssion  on  Monday 
morning,  February  2,  will  include  a  national 
legislative  update,  discussion  of  quality 
issues,  universal  service  provisions  of  the 
Telecommunications  Act,  definition  of  rural. 
and  talemedicine  payment  issues.  • 

Prssentations  on  graduate  medical 
education,  the  rural  minority  health  project. 


and  long-term  care;  assisted  Uving  housing 
will  be  the  bases  of  discussion  for  the 
Committee  of  the  Whole  on  Tuesday. 

The  final  plenary  aession  will  be  convened 
on  Wednesday.  Fetnuary  4.  at  8:00  a.m. 
During  tliis  aession  tlieie  will  be  an  update 
of  the  Office  of  Rural  Health  Policy  activities, 
a  report  of  the  Committee  of  the  Wliole 
regarding  the  discussions  that  took  place  on 
Tuesday,  and  information  regarding  the  next 
agenda  and  future  meeting  dates  and  places 
will  be  discussed.  The  meeting  will  be 
adjourned  at  approximately  11:30  a.m. 

Anyone  requiring  information  regarding 
the  sutifect  Committee  should  contact  Dena 
S.  Puskin,  Sc.D.,  Executive  Secretary, 
National  Advisory  Committee  on  Rural 
Health,  Health  Resources  and  Services 
Administration,  Room  9-05,  Parkiawn 
Building,  5600  Fishers  Lane,  Roclcville.  MD 
20657,  telephone  (301)  44^-0635.  FAX  (301) 
443-2803.  > 

Persons  interested  in  attending  any  portion 
of  the  meeting  should  contact  Arlene  A. 
Cranderson  or  Lilly  Smetana,  Office  of  Rural 
Heelth  Policy,  (301)  443-0835. 

Agenda  items  change  as  priorities  dictate. 

Dated:  December  4. 1997. 
Jane  M.  HarrisoB, 

Conunittee  Maitagement  Offiqp,  HFSA. 
(FR  Doc.  97-32409  Filed  12-10-97;  SA  aiM 
OOOK  4ia»-ts-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatttutea  of  Health 

National  Human  Genome  Reaaarch 

Pursuant  to  Section  l(Kd)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  tt\e  following 
meeting: 
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Name  of  Committee:  National  Human 
Genome  Research  Institute,  Special  Emphasis 
Panel  ZHGl  (W2). 

Date:  December  18,  1997. 

Place:  Hyatt  Regency  Bethesda,  One 
Betliesda  Metro  Center,  Betiiesda.  MD  20814. 

Open:  Decemlwr  18,  8:30  am  to  recess. 

Agenda/ purpose:  To  discuss  a  concept 
review  of  a  component  of  NHGRI's  five-year 
plan. 

Note:  Advanced  Registration  Required  for 
Open  session  on  Decemlwr  18. 

Closed:  December  19. 8:30  am  to 
adjournment 

Contact  Person:  Jane  I..  Peterson,  National 
Human  Genome  Research  Institute,  National 
Institutes  of  Health,  Building  38A,  Room  614, 
Bethesda.  Maryland  20892,  (301)  49&-7531. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(cK4)  and  552b(c)(6),  Title  5  U.S.C.  The 
applications  and/or  contract  proposals,  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  applications,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  persona!  privacy. 

This  notice  is  Iwing  published  less  than 
fifteen  da]rs  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  extramural  process 
requirements. 

Individuals  who  plan  to  attend  these 
meetings  and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should  contact 
Dr.  Jane  Peterson,  (301)  496-7531,  two  weeks 
in  advance  of  the  meeting. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.172.  Human  Genome 
Renarch) 

Dated:  December  4. 1997. 
LaVefM  Y.  Striogfleld. 
Committee  Management  Office,  NJH. 
(FR  Doc  97-32389  Piled  12-10^7;  8:45  am) 
I  oooc  4i4o-ei-a 


0EPARTMB4T  OF  HEALTH  AND 


National  hiatltulaa  of  HaaNh 

National  bwmuta  of  ChHd  Haaim  and 
Human  OaveiODment:  Nolica  of  Cleaed 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  es 
emended  (S  U.S.C  Appendix  2)»  notice 
is  bafefay  givea  of  the  nUowiog 
Natioqel  bstitute  oif  Child  Health  and 
Huaiaii  DevelopmiAit  Special  ftWipii— <■ 
Panel  (SE)  meetii^: 

Mmw  0^  SSP:  The  Bflids  of  Yo 
Ratasinl 


ia.ian^. 


6100  Executive  Boulevard.  Room  5E01. 
Rockville,  MD  20852.  Telephone:  301-496- 
1485. 

Purpose/ Agenda:  To  evaluate  and  review 
research  grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
5S2b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C.  The 
discussion  of  this  application  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  application,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.864.  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children],  National  Institute  of  Health,  HHS) 

Dated:  December  5. 1997. 
LaVetne  Y.  Stringfield. 
Committee  Management  Officer.  NBL 
IFR  Doc.  97-32366  FUed  12-10-97;  8:45  am] 
■UMQ  COOE  4i4e-ei-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatitutaa  Of  HaaNh 

National  Inatltiite  of  Neurological 
DIaordara  and  Stroke.  Dhdaion  of 
Extramural  Actlvitiaa;  Notice  of  Cloaad 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  followmg 
meeting: 

Mune  of  Committee:  National  Institute  of 
Neurological  IMsorders  and  Stroke  Special 
EmpAiasis  Pane)  (Teleoonference). 

Date:  December  16. 1997. 

Time:  KMM  a.m. 

Ffcxe:  National  Institutes  of  Health.  7550 
Wisconsin  Avenue.  Room  9ClO.  Bethesda. 
MD  20892. 

Contact  Panon:  Dr.  Katharine  Woodbury. 
Sdfsntific  Review  Administrator.  NINDS. 
NaUonal  tostitittss  of  Health.  7950  Wisomsin 
Avanue.  Room  9ClO.  Bethesda,  MD  20892, 
(301)  496-9223. 

ftuposa/Afsiida.  To  teview  and  evaluate  a 
grant  appUcatfoB. 

This  notics  is  Wag  pubUshad  less  tiMft  IS 
dqrs  prior  to  dis  meeting  due  to  the  u^psat 
naad  to  aiael  lieiiia  Uadtatioes  imposed  by 
ttorav|awaa4^mding(  ~ 


jwfllbadaaadini 
wioi  tlw  pcoviaioas  sal  iottfa  in  i 
SS>b((X4)  and  SS2bfQ)(8),  Tide  S.  O.S.C 


AdmhiiatrBtnc  MPP. 


of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privaqr- 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Restech 
Related  to  Neurological  IMsorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  December.  4. 1997. 
UVerMY.Stiii^Bdd. 
Committee  Management  C^cer,  NIH. 
(FR  Doc.  97-32387  Filed  12-10-97;  8:45  am] 
muMta  oooc  4i4».et-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutee  of  HaaMi. 

National  Inatltute  of  Mental  Health; 
Notice  of  Cloaed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  December  10. 1997. 

Time:  12  p.m. 

Place:  Parkiawn,  Room  9C-26,  5600 
Fishers  Lane.  Rockville.  MD  208S7. 

Contact  Person:  Jean  G.  Noronha, 
Parkiawn.  Room  9C-26.  5600  Fishers  Laos. 
RodcviUe.  MD  20857.  Telephone:  301,  443- 
6470. 

The  meeting  «nll  be  dosed  in  accordance 
with  the  {Movisioiu  set  forth  in  sections 
5S2b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discissions  could  reveal  confidential  trade 
secrets  or  conmiercial  ptopeity  such  as 
patentaMa  material  and  personal  infonnation 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosute 
of  which  would  constitute  a  dearly 
unwarranted  invasion  of  petsonal  privacy. 

This  notice  is  being  published  leas  than 
filtaan  days  prior  to  the  masting  iom  to  the 
uigsiit  naad  twaiest  timing  limitatinns      ft. 
impoaad  fagr  ths  review  and  hmding  cjrda^. 

(Caadog  of  Fbdatal  TVimaaHr  AaatataMa 
Prapam  Numbsts  93.242. 93.281, 93.282), 
Dated:  Daosmbar  S.  leer. 

Owimiftaa  JiininpiiBial  qfioar.  MH. 

(FK  Do&  •7-32390  FOad  U-lft-e7: 8:48  aal 


jiadMduals 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutaa  of  Haaith 

National  Inatltuta  of  Nursing  Raaaarch; 
Notica  of  Meeting  of  the  National 
Advlaory  Council  for  Nursing  Raaaarch 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  for 
Nursing  Research,  National  Institute  of 
Nursing  Research,  National  Institutes  of 
Health  on  lanuary  21-22.  1998,  National 
Institutes  of  Health.  William  H.  Natcher 
Building.  45  Center  Drive.  Conference 
Room  Fl  and  P2,  Bethesda,  Maryland 
20892. 

The  Council  meeting  will  be  open  to 
the  public  on  January  21  from  1:00  to 
5:00  p.m.  and  January  22  from  9:00  to 
10:00  a.m.  for  discuMion  of  program 
policies  and  issues.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  S52b(c)(4)  and 
552b(c)(6),  Title  5  U.S.C.  and  section 
10(d)  of  Public  Law  92-463.  the  Council 
meeting  will  be  closed  to  the  public 
bom  10:00  a.m.  to  adjournment  on 
January  22.  These  meetings  are  closed 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  ' 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

A  suinmary  of  the  meeting,  ro^er  of 
committee  members,  and  other 
information  may  be  obtained  from  the 
Executive  Secretary.  Dr.  Lynn  Amende. 
NINR.  NIH.  Building  45.  Room  3AN-12. 
Bethesda.  Maryland,  20692.  301/594- 
5968.  bidividuaJs  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  of  other 
re— onable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

(Cslalog  of  Fadanl  OomMtic  Assistance 
Program  No.  t9-aei.  Nursing  Rasaarch. 
NaUonal  lastitalas  of  Health) 
Dstad:  DmomBJm  4. 1M7. 

(FK  Doc.  •r-aau  rvmi  it-iO'^r:  ai«i.am| 


DEPARTMENT  OF  THE  INTERIOR 

Flah  and  Wlldllfa  Sarvlca 

Information  Collection  To  Be 
Submitted  to  ttte  Office  of  Management 
and  Budget  (0MB)  for  Approval  Under 
the  Paparaorfc  Reduction  Act 

SUMMARY:  The  collection  of  information 
described  below  will  be  submitted  to 
OMB  for  approval  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995. 
Copies  of  specific  information  collection 
requirements,  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Service  Information 
Collection  Clearance  ofBcer  at  the 
address  and/or  phone  numbers  listed 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  February  9.  1998. 
ADDRESSES:  Comments  and  suggestions 
oo  specific  requirements  should  be  sent 
to  the  Service  Information  Collection 
Clearance  Officer,  U.S.  Fish  and 
Wildlife  Service,  MS  222  ARLSQ,  1849 
C  Street.  NW,  Washington,  DC  20240. 
FOR  FURTHER  MFORMATION  OONTACT: 

Kenneth  L.  Grannamann,  Chief.  Branch 
of  Visitor  Services,  Division  of  Refiigaa. 
703/358-2029;  or  Phadrea  Ponds. 
Wildlife  Biologist,  U.S.  Geological 
Survey.  Fort  Collins,  CO,  970/226-9445. 
SUPPt-EMENTARY  MFORMATKM:  The  . 
Service  proposes  to  submit  the 
following  information  collection 
clearance  requirements  to  OMB  for 
review  and  approval  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Comments  are 
invited  on:  (1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's  estimate 
of  burden,  including  the  validity  of  the 
methodology  and  assumptions  used;  (6) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and,  (4)  ways  to  minimigw  the 
burden  of  the  collection  of  information 
on  those  who  axe  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  oolloction 
tschnioues  or  other  fanns  of  inlomiation 
tfchnoiogy. 

Congress  sudiariaed  a  rsaeation  fee 
demonstration  program,  in  Pub.  L.  104- 
134.  The  U.S.  Fish  and  WUdliCi  Service 
was  one  of  the  four  agencies  mandated 
to  implement  the  pmgwm  sari  rrahiais  • 
Us  inqiacloii  the  viaiti]^  p«Uic  Tfaia:^ 
study-ia^ssigBedta  sciairtificaily . 
evahiets  vjallor  reactiens  aa 
the  tes  OS  vfaitaticm  to  the  aatiwial 
wttdUfe  refufss  (NWR);  It  wiH  be 


conducted  by  the  U.S.  Geological 
Survey  Biological  Resources  Divisions 
Social  Economic  and  Institutional 
Analysis  Section  in  Fort  Collins, 
Colorado  under  a  cooperative  agreement 
with  the  U.S.  Fish  and  Wildlifia  Service. 

To  represent  the  various  types  of  fee 
changes,  as  well  as  fee  demonstration 
refuges,  six  distinct  fee  programs  and 
ten  refuges  were  selected  for  inclusion 
in  the  study.  These  include  (1)  new 
entrance  fees  (Sacramento  NWR,  CA 
and  Arkansas  NWR,  TX);  (2)  increased 
entrance  fees  (Dungeness  NWR,  WA); 

(3)  new  annual  passes  (Chincoteaque 
NWR,  VA  and  Crab  Orchard  NWR.  IL); 

(4)  new  himt  fees  (St.  Catherine's  Creek 
NWR.  MS  and  Balcones  NWR,  TX);  (5) 
non-hunt  use  permits  (Buenos  Aires 
NWR.  AZ  and  Fort  Niobrara  NWR.  NE) 
and  (6)  non-fee  adjustments  (Piedmont 
NWR.  GA).  Random  samples  of 
individuals  using  these  refuges  will  be 
surveyed.  The  Service  plans  to  use  as 
part  of  the  evaluation  process  a  survey 
questionnaire  to  assess  the  different  fee 
programs.  An  on-site  questionnaire  will 
be  distributed  during  the  peak  season  to 
a  random  sample  of  the  visiting  public. 
A  minimum  of  400  completed  siu-veys 
will  be  obtained  for  each  fee  type.  An 
additional  200  surveys  will  be  obtained 
from  Sacramento  NWR  to  allow  for 
examination  of  credit  card  entrances  as 
well  as  new  entrance  fees  in  general. 
Overall,  Ihia  will  result  in  a  total  sample 
of  2,600  respondents.  The  margin  of 
error  for  each  fee  type  is  ±5%  at  the  95% 
confidence  level.  The  information 
gained  from  this  survey  will  provide  a 
scientific  basis  for  evaluating  the 
viability  of  the  fise  program  among  the 
visiting  public.  The  lead  project  officer 
is  Dr.  Jonathan  G.  Taylor.  Research 
Social  Scientist,  phone  970-226-9438. 
4512  McMurry  Avenue,  Fort  Collins.  CO 
80525-3400. 

Title:  Evaluation  of  visitor  responses 
to  raoeetion  fee  damonstratioB 
programs. 

Bureau  fbmt  ntunbtr  None. 

Ae^ue/icy  o/coi/flctio/i.- One  time. 

Description  of  leapondents: 
Individuils  imd  households. 

Numbet  of  respandents:  2.600. 

Estimalgd  completion  time:  10 
minutes.  ' 
Burden  eetimate:  433  hoars. 


Dated: 


4, 1997. 


ilftinj  Iss^nnl  rHieslia.  Bs/iifiii  nnrf 

WUdl^. 

{FK  Doc.  a7'-sa4Z2  Filed  iv-so^«r: 
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DEPARTMENT  OF  THE  INTERIOR 

Flah  and  Wildlife  Servica 

Notica  of  Receipt  of  Application  for 
Endangered  Spacies  Permit 

The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.): 

PRT-836697 

Applicant:  Bemice  Constantin.  U.S. 
Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service.  Wildlife 
Services,  Gainesville,  Florida 

The  applicant  requests  authorization 
to  take  (harass  or  translocate  specimens 
to  alleviate  depredation  of  agricultural 
commodities  and  reduce  hazards  to 
hiunan  health  or  safety)  the  bald  eagle. 
Haliaeetus  leucocephaJus,  wood  storii, 
Mycteria  americana,  peregrine  falcon, 
Falco  peregrinus,  whooping  crane.  Grus 
americana,  Puerto  Rican  plain  pigeon, 
Columba  inomata  wetmorei,  and  roseate 
tern.  Sterna  dougalUi  dougallii, 
throughout  the  species  ranges  in 
Florida,  Puerto  Rico,  and  the  Virgin 
Islands,  for  the  purpose  of  enhancement 
of  survival  of  the  species. 
PRT-837136 

Applicant:  Paul ).  Marangelo.  West  Sand 
Lake.  New  York 

The  applicant  requests  authorization 
to  take  (salvage  dead  shells,  and  harass 
during  surveys)  the  dwarf  wedge 
mussel.  Alasmidonta  heterodon, 
throughout  the  species  range  in  North 
Carolina,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Written  data  or  comments  on  these 
applications  should  be  submitted  to: 
Regional  Permit  Biologist.  U.S.  Fish  and 
WildlifB  Service.  1875  Century 
Boulevard.  Suite  2(M),  Atlanta.  Georgia 
30345.  All  data  and  comments  must  be 
received  by  January  12, 1998. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta.  Geoigia 
30345  (Attn:  David  Dell,  Permit 
Biologist).  Telephone!:  404/879-7313; 
Fax:  404/679-7081.  »-«.ors»  3^; j  ..-., 


Dated:  November  26. 1997. 
Bill  A.  GrabiU. 
Acting  Regional  Director. 
(FR  Doc.  97-32371  Filed  12-10-47;  8:45  am) 

SaXSIQ  cow  4S10-SS-P 

DEPARTMENT  OF  THE  INTERIOR 

Rah  and  Wildlife  Senrica 

Notica  of  Receipt  of  Applicationa  fbr 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  et 
seq.): 

Applicant:  James  Meehan.  Edgewater, 
MD.  PRT-637140. 

Jhe  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Linda  Winkler,  University 
of  Pittsburgh,  Titusville,  PA,  PRT- 
835441. 

The  applicant  requests  a  permit  to 
import  mantled  howler  monkey 
[Alouatta  palliata]  blood  and  feces 
samples  collected  at  LaSuerte,  Costa 
Rica,  for  the  purpose  of  scientific 
research. 

Applicant:  Carla  Cicero.  University  of 
California,  Berkeley.  CA.  PRT-836805. 

The  applicant  requests  a  permit  to 
export  hair  samples  collected  from 
museum  specimens  of  cheetah 
[Acononyx  jubatus).  Southern  sea  otter 
{Enhydra  lutris  nereis),  clouded  leopard 
[Neofelis  nebulosa),  and  leopard  cat 
[Felis  (Prionailursus)  bengalensis 
bengalensis),  to  Yeong-Tyi  Day. 
National  Pingtung  Polytechnic  Institute, 
Taiwan,  for  the  purpose  of  scientific 
research. 

Applicant:  Randy  Miller,  Acton,  CA. 
PRT-835825. 

The  applicant  requests  a  permit  to 
export  and  reimport  two  captive  bom 
leopard  (Panthera  pardus)  and  progeny 
of  the  animals  currently  held  by  the 
applicant  and  any  animals  acquired  in 
the  United  States  by  the  applicant  to/ 
from  worldwide  locations  to  enhance 
the  survival  of  the  species  through 
conservation  education.  This 
notificatation  covers  activities 
conducted  by  the  applicant  over  a  three 
year  period. 

Applicant:  Gentle  Jungle.  Lebec,  CA, 
PRT-e37241.  v'  ' 


The  applicant  requests  a  permit  to 
export  and  reimport  one  captive  bom 
tiger  [Panthera  tigris),  and  progeny  of 
the  animals  currently  held  by  the 
applicant  and  any  animals  acquired  in 
the  United  States  by  the  applicant  to/ 
frx>m  worldwide  locations  to  enhance 
the  survival  of  the  species  through 
conservation  education.  This 
notificatation  covers  activities 
conducted  by  the  applicant  over  a  three 
year  period. 

Applicant:  White  River  Bison  Farm, 
Anderson,  DM,  PRT-836462. 

The  applicant  requests  a  permit  to 
import  one  male  and  one  female  captive 
bom  yearling  wood  bison  [Bison  bison 
athabascae)  for  the  purpose  of 
enhancement  of  the  species  through 
captive  propagation. 

Written  oata  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Faii&x  Drive, 
Room  700.  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director  on 
or  before  January  12, 1998. 

Tha  public  is  invited  to  comment  on 
the  following  application  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  Monterey  Bay  Aquarium, 
Monterey,  CA,  PRT-837131. 

Permit  Type:  Take  for  enhancing  the 
survival  or  recovery  of  the  species  [Sec 
104(c)(4)(A)  of  the  Marine  Mammal 
Protection  Act). 

Name  and  Number  of  Animals: 
Southern  sea  otter  [Enhydra  lutris 
nereis).  Opportunistic  recovery  of 
beached/stranded  animals. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  proposes  to 
take  (rescue,  rehabilitate,  and  display) 
southern  sea  otters.  Public  display  of 
these  sea  otters  will  be  limited  to 
specially  constructed  facilities  which 
the  applicant  proposes  allows  the  public 
to  view  normal  rehabilitation 
procedures,  while  shielding  otters 
undergoing  rehabilitation  from  the  sight 
and  sounds  of  the  viewing  public.  The 
applicants  purpose  for  this  exhibit  is  • 
enhancement  of  the  species  through 
rehabilitation  of  stranded  specimens 
and  public  education. 

Source  of  Marine  Mammals:  Natural 
range  of  southern  sea  otters  in  California 
waters. 

Period  of  Activity:  Up  to  5  years  from 
issuance  date  of  permit,  if  issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Regiater.  the 
Office  of  Management  Authority  is 
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fbrwaiding  copias  of  this  application  to 
the  Marine  Mammal  Commisiion  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Applicant:  Gacige  Kalb.  Las  Vegas, 
NV,  PRT-837107. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Unus  maritiinus) 
sport  hunted  from  the  Southern 
Beaufort  Sea  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 

Applicant:  Dwight  Davis.  Houston, 
TX.  PRT-837238. 

The  applicant  requests  a  permit  to 
Import  a  polar  bear  [Unus  maritimua) 
sport  himted  prior  to  April  30, 1994 
from  the  Davis  Strait  polar  bear 
population,  Northwest  Territories, 
Canada  for  personal  use. 

Written  data  or  comments,  requests 
for  copies  of  any  of  these  complete 
applications,  or  requests  for  a  public 
hearing  on  these  applications  should  be 
sent  to  the  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  N.  Fairfiuc  Drive,  Room 
700,  Arlington,  Virginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281  and  must  be  received  on  or 
before  January  12, 1998.  Anyone 
requesting  a  heairing  should  give 
specific  reasons  why  a  bearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

Documents  and  other  information 
submitted  with  the  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
•ddrcns  within  30  days  of  the  date  of 
publication  of  this  notice. 

Dated:  Decemlwr  5, 1997. 
MmrfEXImn  AmOumm, 
Acting  Chief,  Branc/i  ofPmnita,  Office  of 
hlanagement  A  uthority. 

(FR  Doc  97-32403  Filed  12-10-97;  3:45  am) 


DEPARTMENT  OF  THE  INTERIOR 
FWi  and  WHdlHe  Servio* 
taauanoa  of  PennK  tot  Marina 


On  September  17, 1997,  a  notice  was 
published  in  the  Fedaral  Regislar,  Vol. 
62,  No.  180,  Page  48880,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Daniel  Currier, 
Fargo,  ND  for  a  permit  (PRT-834123)  to 
import  a  sport-hunted  polar  bear  (Utbus 
maritimua)  trophy,  taken  from  the 
McClinfock  Channel  population. 


Northwest  Tenitories,  Canada  for 
personal  use. 

Notice  is  hereby  given  that  on 
November  13, 1997,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  thereiiL 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fair&x  Drive,  Rm  700,  Arlington, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703) 358-2281. 

Dated:  December  5, 1997. 
MaryEUen  Amtower, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Managfiment  Authority. 
(FR  Ooc.  97-32404  Filed  12-10-47;  8:45  am] 
■RXMQ  cool  ttit  M  r 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affaire 


Operation  and  Maintonanoa  I 
Adjuatniant:  Fort  Belknap  Irrigation 
Project,  Montana 

action:  Notice  of  proposed  irrigati<Hi 
Operation  and  Maintenance  (Ci&M)  rate 
adjustment 

StMMURY:  On  October  2, 1997,  a  notice 
was  published  in  the  Federal  Register, 
Volume  62.  Number  191,  Page  51680  (62 
FR  51680),  by  the  Bureau  of  Indian 
Afiiairs  proposing  to  change  the 
assessment  rates  for  operating  and 
maintaining  the  Port  Belknap  Irrigation 
Project  for  1998,  1999.  2000,  2001,  2002 
and  subsequent  years.  See  62  FR  51680 
for  additional  information  concerning 
the  proposed  rate  change.  The  notice  of 
proposed  rate  adjustment  provided  a  30- 
day  i>eriod  for  public  comment.  At  the 
written  request  of  the  Fort  Belknap 
Indian  Community,  Community 
Council,  a  second  public  comment 
period  is  being  provided. 

IMTES:  Interested  parties  may  submit 
comments  on  the  pro{X)sed  rate 
adjustment  Comments  must  be 
submitted  on  or  before  January  12, 1998. 

AOORESSES:  AH  comments  concerning 
the  proposed  rate  change  must  be  in 
writing  and  addressed  to:  Director. 
Office  of  Trust  Responsibilities.  Attn.: 
Irrigation  and  Power,  MS-4513-MIB. 
Cods  210, 1849  "C"  Street.  NW. 
Washington,  D.C.  20240,  Telephone 
(202) 208-5480. 


tUPPLBNENTARY  INRMMATION:  The 
authority  to  issue  this  dociunent  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301  and  the  Act  of  August  14. 
1914  (38  Stat  583,  25  U.S.C.  385).  The 
Secretary  has  delegated  this  authority  to 
the  Assistant  Secretary — Indian  ACEalrs 
pursuant  to  Part  209  Departmental 
Manual,  Chapter  8.1A,  and 
memorandum  dated  January  25, 1994, 
from  the  Chief  of  Staff.  Department  of 
the  Interior,  to  the  Assistant  Secretaries 
and  heads  of  bureaus  and  offices. 

Dated:  December  3, 1997. 
Kevin  Cover, 

Assistant  Secretaiy— Indian  Affdtn. 
(FR  Doc  97-32396  Filed  12-10-97;  8:45  am) 


\ 

DEPARTMB«T  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Operation  and  Maintenance  Rale 
Adiuatmant:  Fort  Hail  Inrlgalion 
Pf0|ect!  Idaho 

ACTKM:  Notice  of  Operation  and 
Maintmance  (OftM)  rate  adjustment 


t:  The  Bureau  of  Indian  Affairs 
is  adjusting  the  assessment  rates  for 
operating  and  maintaining  the  Fort  Hall 
Irrigation  Project,  Michaud  Unit,  for 
'  1998, 1999,  and  subsequent  years.  The 
following  table  illustrates  the  impact  of 
the  rate  adjustment 

Fort  Hall  brigadon  Profad 

h4xchaud  Unit  Irrigation  Rate  Per 
Assessable  Acre 


Rate  cat- 
egory 

^      ■   . 
rresani 

rale 

1998 
rale 

1999 
rate 

Basic  rate  .... 
Pressure  rate 

$25.50 
37.50 

$26.50 
38.50 

$27.50 
30.50 

COMMENTS:  On  August  25, 1997,  •  notice 
was  published  in  the  Federal  Kagistar, 
Volume  62,  Number  164,  Page  44992,  by 
the  Bureau  of  Indian  Affairs  proposing 
to  adjust  the  assessment  rates  for 
operating  and  maintaining  the  Fort  Hall 
Irrigation  Project,  Michaud  Unit,  for 
1998, 1999  and  subsequent  years.  A  30- 
day  public  comment  period  waa 
provided  for  the  proposed  irrigation  rate 
adjustment  No  comments  were 
received. 

FOR  RNITHCR  WFOHMATIOtl  COWTACr.  Area 
Director,  Bureau  of  Indian  AfEsirs, 
Portland  Area  Office,  911  n!e.  11th 
Avenue,  Portland,  Oregon  97232-4189. 
telephone  (503)  231-6702. 
DATES:  The  new  irrigation  assessment 
rates  will  become  effective  upon 
publication  of  this  notice. 
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SUPPLEMBfTARY  MRMMATKM:  The 
authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301  and  the  Act  of  August  15, 
1914  (38  Stat.  583,  25  U.S.C.  385).  The 
Secretary  has  delegated  this  authority  to 
the  Assistant  Secretary-Indian  AfEain 
pursuant  to  part  209  Departmental 
Manual,  Chapter  8.1A  and 
Memorandum  dated  January  25, 1994, 
from  Chief  of  Staff,  oiepartment  of  the 
Interior,  to  Assistant  Secretaries,  and 
Heads  of  Bureaus  and  Offices. 

This  notice  is  given  in  accordance 
with  §  171.1(e)  of  part  171,  Subchapter 
H,  Chapter  1 ,  of  Title  25  of  the  Code  of 
Federal  Regulations,  which  provides  for 
the  fixing  and  announcing  the  rates  for 
annual  operation  and  maintenance 
assessments  and  related  information  for 
BIA  operated  and  owned  inigation 
projects. 

Ine  purpose  of  this  notice  is  to 
announce  an  adjustment  in  the  Michaud 
Unit,  Fort  Hall  Irrigation  Project, 
assessment  rates  proportionate  with 
actiial  operation  and  maintenance  costs. 
The  change  in  the  assessment  rate  is 
based  on  the  electrical  energy  cost 
increase  imposed  by  the  Bureau  of 
Reclamation  (BOR).  In  September  1996 
the  BOR  notified  us  they  are  increasing 
the  electrical  energy  charge  for  its  users. 
The  rate  was  set  at  12.70  mills  per 
kilowatt  hour,  an  increase  of  19.5%.  The 
increased  electrical  energy  cost  was 
absorbed  by  the  project  during  the  1997 
irrigation  season. 

The  assessment  rates  are  based  on  an 
estimate  of  the  cost  of  normal  operation 
and  maintenance  of  the  irrigation 
project  Normal  operation  and 
maintenance  means  the  expenses  we 
incur  to  provide  direct  support  or 
benefit  to  the  project's  activities  for 
administration,  operation,  maintenance, 
and  rehabilitation.  We  must  include  at 
least 

(a)  Personnel  salary  and  benefits  fox 
the  project  engineer/manager  and  ow 
employees  under  his/her  management 
control; 

(b)  Materials  and  supplies: 

(c)  Major  and  minor  vehicle  and 
equipment  repairs; 

(dj  Equipment,  including 
transportation,  fiiel,  oil,  grease,  lease 
and  replacement; 

(d)  Capitalization  expenses; 

(e)  Acquisition  expenses,  and 

•  (f)  Other  expenses  we  determine 
necessary  to  properly  perform  the 
activities  and  functions  characteristic  of 
an  iitigition  project 


requirements.  No  water  shall  be 
delivered  to  any  of  these  lands  until  all 
irrigation  charges  have  been  paid. 

Interest  and  Penalty  Fees 

Interest,  penalty,  and  administrative 
fees  will  be  assessed,  where  required  by 
law,  on  all  delinqiient  operation  and 
maintenance  assessment  charges  as 
prescribed  in  the  Code  of  Federal 
Regulations.  Title  4,  part  102,  Federal 
Claims  Collection  Standards;  and  42 
BIAM  Supplement  3,  part  3.8  Debt 
Collection  Procedures.  Beginning  30- 
days  after  the  due  date  interest  will  be 
assessed  at  the  rate  of  the  ciurent  value 
of  funds  to  the  U.S.  Treasury.  An 
administrative  fee  of  $12.50  will  be 
assessed  each  time  an  effort  is  made  to 
collect  a  delinquent  debt  a  penalty 
charge  of  6  percent  per  year  will  be 
charged  on  delinquent  debts  over  90- 
days  old  and  will  accrue  from  the  date 
the  debt  became  delinquent  After  180- 
days,  a  delinquent  debt  will  be 
forwarded  to  the  United  States  Treasury 
for  further  action  in  accordance  with  the 
E)ebt  Collection  Improvement  Act  of 
1996  (Public  Law  104-134). 

Dated:  December  3, 1997. 
Kevin  Govar, 

Assistant  Secretaiy— Indian  Affairs. 
(FR  Doc  97-32397  Filed  12-10-97;  8:45  am] 
sajJNQ  cooc  4Sio-oa-p 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l.and  Management 


The  irrigation  operation  and 
maintenance  assesunents  become  due 
based  on  locally  established  payment 


IAK-M2-141(MW-P;  AA-MI^ 

Notiioe  for  Publication;  Alaska  Nativa 
Cialina  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hoeby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
Section  14(hXl)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971, 43  U.S.C  1601, 1613(hKl),  will  be 
issued  to  Calista  Corporation  for 
approximately  12.9  acres.  The  lands 
involved  are  in  the  vicinity  of  Nunivak 
Island,  Alaska. 

Seward  Maridian.  Alarira 

T.  4  S.,  R.  97  W., 

Sac.  6. 
T.  4  S.,  R.  98  W.. 

Sec.1. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 


Management,  222  West  Seventh 
Avenue,  #13.  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  tiie 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  January  12, 1998  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subfiart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Pallida  A.  Bakv. 

Land  Law  Examiner.  ANCSA  Team,  Bran^ 
of  962  Adjudication. 

(FR  Doc.  97-32402  Filed  12-10-97;  8:45  am] 
MLUNQ  OOOC  4S1S-SS-P 


DEPARTMBIT  OF  THE  INTERIOR 

uuresu  or  tdana  Hnnagameni 

[CO-MO-1430-01;  COC-12610] 

Public  land  Order  Wo.  7302; 
WIthdrawMl  of  Public  Landafor 
Addition  to  tfie  Arapaho  National 
Wildllfa  Refuge;  ColofBdo 

AOENCY:  Bureau  of  Land  Management 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws  from 
sur&ce  entry  and  mining  1,720  acres  of 
public  lands  and  transfers 
administrative  jurisdiction  to  the  Fish 
and  Wildlife  Service  for  a  50-year 
period.  This  action  will  allow  the  Pish 
and  Wildlife  Service  to  administer  the 
lands  as  a  part  of  the  Arapaho  National 
Wildlife  Refuge.  The  lands  have  been 
and  remain  open  to  mineral  leasing. 
BTECnVE  DATE:  December  11, 1997. 
FOR  FURTMBt  WrORMATlON  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  Yoimgfield  Street, 
Lakewood,  Colorado  80215-7076,  303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C 
1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rishts,  the 
folloMring  described  public  lands  are 
hereby  withdrawn  firim  settiement  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C  Ch.  2  (1994)). 
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but  not  from  leasing  undsr  tbe  mineral 
Iw ing  laws,  and  administrative 
furladiction  transferred  to  the  Pish  and 
Wildlife  Service  as  an  addition  to  the 
Arapaho  National  Wildlife  Refuge: 

Sixth  Principal  Meridiaa 

T.  7  N..  R.  7«  W.. 

Mc.  19,  SEV«NEV«. 
T.  7N..R.80W.. 

10.  NEViNEV*: 

ll,NViNWV4; 

13.  SWV«SWV4  and  W</iSE%: 

14.  NW'ANWV*; 
MC.  IS.  NEV4NEV1. 

T.  I N..  R.  79  W.. 
sec  8.  SV^: 
•ac.  •,  S%: 

MC.17. 

T.  8  N.^R.  80  W.. 

•ec.  12.  S</iNEV4. 

Th«  aisu  dMcribed  aggragata  1.720  acras 
in  Jackson  County. 

2.  This  withdrawal  and  tianalBr  of 
administrative  jurisdiction  plaoM  thaae 
lands  under  the  management  of  the  Pish 
and  Wildlife  Service  pursuant  to  43 
U.S.C  668dd  (1994). 

3.  This  withdrawal  will  expire  50 
]fean  from  the  effective  date  of  thia 
order  unleaa.  aa  a  reauit  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C  1714(f)  (1994).  th» 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  November  28. 1007. 


AaBMofrf  Smentary  of  the  Interior. 

(FR  Doc.  07-32421  Filed  12-10-07;  8:45  am] 


DEPARTMENT  OF  THE  mTERIOR 

Bureau  of  Land  Management 
(O«t-«6a-i43»-oi:  OR7-oi«a;  o»-iaioo. 

Ofl-19117] 

PuMk  Land  Order  No.  7303; 
Revocation  of  Executive  Order*  Dated 
April  30, 1917,  and  November  26, 1»17i 
Oregon 

AOOICY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  land  order. 


t:  This  order  revokea  in  their 
entirety,  two  Executive  orders  which 
withdrew  120  acres  of  public  lands  for 
the  Bttieou  of  Land  Management's 
Poweralte  Reserve  Nos.  625  and  663. 
The  lands  are  no  longer  needed  for  the 
purpoaes  for  which  they  were 
withdrawn.  This  action  will  open  120 
acres  to  surCace  entry,  except  to  the 
agricultural  land  laws  due  to  an 
overlapping  withdrawal.  All  of  the 


lands  have  been  and  will  remain  open 
to  mining  and  mineral  leasing. 
EFFECTIVE  DATE:  March  12.  1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Washington  SUte  Office.  P.O.  Box  2965. 
Portland,  Oregon  97208-2965.  503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  April 
30. 1017.  which  established  Powetsite 
Raeerve  No.  625.  is  hereby  revoked  in  its 
entirety: 

WillamaUe  MarUian 

T.  34  S..  R.  1  E., 

■ac  2.  SWV4SWV4. 
T.  3S  S..  R.  1  B.. 

sac  18.  NWVtSEVW. 

Tba  areas  described  ■Mrigati  80  acres  in 
lackson  County. 

2.  The  Executive  Older  dated 
November  26. 1917.  which  eatablishad 
Powenite  Reserve  No.  663.  is  hereby 
revoked  in  its  entirety: 


Dated:  November  28. 1007. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior. 
(FR  Do&  07-32410  Filed  12-1O-07;  8:4S  am) 


T.  2S..R.7B.. 
sac  33.  SWViNEV^. 

The  area  described  cootains  40  acras  in 
Clackamas  County. 

3.  The  lands  described  in  paragraphs 
1  and  2  are  included  in  a  Bureau  of 
Land  Management  withdrawal  made  by 
Public  Land  Order  No.  5490,  aa 
modified  by  Public  Land  Order  Noa. 
5542  and  7043  for  multiple  uae.  and 
will  remain  closed  to  the  agricultural 
land  laws. 

4.  At  8:30  a.m..  on  March  12. 1998. 
the  lands  described  in  paragraphs  1  and 
2.  will  be  opened  to  the  operation  of  the 
public  land  laws  generally,  except  to  the 
agricultural  land  laws,  sabject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregatioiu  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  8:30  a.in..  on 
March  12, 1998.  shall  be  considered  aa 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  oooaidered 
In  the  Older  of  filing. 

5.  The  State  of  Oregon  has  a 
preference  right,  as  to  the  lands 
described  in  paragraphs  1  and  2,  for 
public  highway  right-of-way  or  material 
sites  for  a  period  of  90  days  from  the 
date  of  publication  of  this  order  and  any 
location,  entry,  selection,  or  subsequent 
patent  shall  be  subject  to  any  rights 
granted  the  State  as  provided  by  the  Act 
of  June  10^920,  Section  24,  as 
amended.  16  U.S.C.  818  (1994). 


DEPARTMENT  OF  THE  MTERIOR 

DUfeau  01  Lena  iiianagernern 
[OR-067-00-1420-00:  Q8-004q 

Filing  Of  Plata  Of  Survay:  Oregon/  - 
Waahington 

AOSiCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 


r:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  tbia 
publication. 


Oregon 

T.  IS  S.,  K.  1 W.,  accepted  September  18> 

1007 
T.  20  S..  R.  1  W..  accepted  October  16, 1007 
T.  14  S..  R.  2  W:.  accepted  November  18. 

1007 
T.  14  S..  R.  7  W..  accepted  November  12. 

1007 
T.  23  S..  R.  0  W.,  accepted  September  22, 

1007 
T.  27  S.,  R.  11  W..  accepted  October  10. 1007 
T.  30  S..  R.  13  W..  accepted  October  20. 1007 

Waahington 

T.  38  N..  R.  39  E..  accepted  November  7. 1007 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(8),  are  received 
prior  to  the  date  of  oJEficial  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  prote8t(s).  A  plat 
will  not  be  offidally  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
filee  of  the  Oregon  State  Office.  Bureau 
of  Land  Management,  1515  S.W.  5th 
Avenue.  Portland,  Oregon  97201,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  oSice  upon  required  payment  A 
person  or  l>arty  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
CHrector.  Bureau  of  Land  Ktenagement. 
Portland.  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 
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The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  MFORMATION  CONTACT: 
Btueau  of  Land  Management,  (1515 
S.W.  5th  Avenue)  P.O.  Box  2965, 
Portland,  Oregon  97208. 

Dated:  December  1, 1007. 
Robert  D.  DeVinejr.  Jr., 

Chief,  Branch  of  Realty  and  Records  Services. 
(FR  Doc  97-32420  Filed  12-10-07;  8:45  ami 

aauNO  coot  4sie-si-M 
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INTERNATIONAL  TRADE 
COMMISSION 

pnv.No.337-TA-3U| 

In  the  Matter  of  Certain  Digital  Satellite 
Syatem  (I^S)  Receivera  and 
Componianta  Thereof;  Notica  of  Hnal 
Commiaaion  Determination  of  No 
Violation  of  Section  337  of  the  Tariff 
Act  of  1930 

AQB4CY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 


Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  made  a  final 
determination  of  no  violation  of  section 
337  of  the  Tariff  Act  of  1930,  as 
amended,  in  the  above-captioned 
investigation. 

FOR  FURTHER  MFORMATKM  CONTACT:  Carl 
P.  Bretscher,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone 
(202) 205-3107. 

SUPPt-EMENTARY  INFORMATION:  The 
authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1337),  and  in 
section  210.45  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19 
C.F.R.  210.45). 

The  Commission  instituted  this 
patent-based  section  337  investigation 
on  December  11. 1996,  based  on  a 
complaint  filed  by  Personalized  Media 
Communications  ("PMC")  of  New  York, 
New  York.  ■  PMC's  complaint  named 
seven  respondents:  DIRECTV,  Inc., 
United  States  Satellite  Broadcasting 
Company  ("USSB");  Hughes  Networic 
Systems  ("HNS");  Hitachi  Home 
Electronics  (America)  Inc.  ("Hitachi"); 
Thomson  Consumer  Electronics,  Inc. 
("Thomson"):  Toshiba  America 
Consumer  Productions,  Inc. 
("Toshit>a");  and  Matsushita  Electric 


■  Notice  of  Unrettigation,  61  F.R.  66,69S-e6  (Dec 
18. 1096). 


Corporation  of  America  ("Matsushita"). 
DIRECTV,  USSB,  HNS,  and  Hitachi  will 
be  collectively  referred  to  as  the 
"broadcaster  respondents"  or 
"broadcasters."  while  Thomson, 
Toshiba,  and  Matsushita  will  be 
collectively  referred  to  as  the 
"manufBcturing  respondents." 

At  issue  are  PMC  s  allegations^that  the 
broadcaster  and  manufactiuing 
respondents  violated  section  337.  by 
importing  into  the  United  States,  selling 
for  importation,  and/or  selling  within 
tbe  United  States  after  importation 
certain  digital  satellite  system  ("DSS") 
receiven  and  components  thereof  that 
infringe  claims  6,  7,  and/or  44  of  U.S. 
Letters  Patent  5,335,277  ("the  '277 
patent"),  owned  by  PMC.  Other  claims 
originally  asserted  by  PMC  were  either 
withdrawn  (claims  3, 12,  and  15)  or 
were  found  to  be  invalid  as  anticipated 
under  35  U.S.C.  102,  on  respondents' 
motion  for  sununary  judgment  (claim 
35). 

The  presiding  administrative  law 
judge  (ALJ)  held  an  evidentiary  hearing 
from  Jime  30, 1997,  to  July  12, 1997.  On 
October  20, 1997,  the  ALJ  issued  his 
final  initial  determination  ("ID"),  in 
which  he  concluded  that  there  was  no 
violation  of  section  337,  based  on  his 
findings  that:  (a)  each  of  claims  6,  7,  and 
44  is  invalid  as  indefinite  imder  35 
U.S.C.  112, 1 2;  (b)  each  of  claims  6,  7. 
and  44ns  invalid  as  non-enabled  under 
35  U.S.C.  112, 1 1;  (c)  claim  7  is  invalid 
as  anticipated  under  35  U.S.C.  102;  and 
(d)  PMC  failed  to  show  that  the  accused 
receivera  and  components  infringed  any 
of  claims  6,  7,  or  44.  either  directly  or 
through  contributory  or  induced 
infringement.  The  ALJ  rejected  other 
invalidity  and  unenforceability  defenses 
raised  by  respondents  and  found  that 
PMC  satisfied  the  domestic  industry 
requirement. 

On  October  31, 1997.  PMC  filed  a 
petition  for  review  of  the  ID,  arguing 
that  the  ALJ  eired  in  finding  that  each 
of  claims  6.  7,  and  44  is  invalid  as 
indefinite  and  non-enabled,  and  further 
erred  in  finding  that  the  accused 
receivers  and  components  do  not 
infringe  any  of  the  claims  at  issue.  The 
manu&cturing  and  broadcaster 
respondents  filed  separate  contingent 
petitions  for  review,  asserting  that  the 
Commission  should  also  review  the 
ALJ's  findings  rejecting  certain 
invalidity  and  inequitable  conduct 
arguments,  provided  the  Commission 
grants  PMC's  petition  for  review.  The 
broadcaster  respondents  also  requested 
that  the  Commission  reverse  the  ALJ's 
refusal  to  allow  the  testimony  of  their 
expert  witness  E)avid  Stewart  and  his 
rejection  of  their  offer  of  proof.  The 
Commission  investigative  attorney  did 


not  file  a  petition  for  review  and,  in  his 
response  to  the  petitions  for  review, 
generally  supported  the  major  fiiuiings 
in  the  ID. 

Having  reviewed  the  record  in  this 
investigation,  including  the  parties' 
written  submissions,  the  Commission 
determined  not  to  review,  and  thereby 
adopted,  the  ALJ's  construction  of  each 
of  the  claims  at  issue,  and  his  findingo 
that  (1)  Each  of  claims  6,  7,  and  44  is 
invalid  as  indefinite  under  35  U.S.C. 
112,  \  2;  (2)  the  accused  receivers  and 
components  do  not  infringe  any  of  the 
three  claims  at  issue,  either  directly  or 
through  contributory  or  induced 
infringement;  and  (3)  there  is 
consequently  no  violation  of  section 
337.  Tlie  Commission  took  no  position 
on  the  remaining  issues  addressed  in 
the  ID.  Finally,  the  Commission 
affirmed  the  decision  of  the  ALJ  to 
refuse  to  allow  the  Stewart  testimony 
and  to  reject  the  broadcaster 
respondents'  offer  of  proof. 

Copies  of  all  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission  500  E 
Street,  S.W..  Washington,  D.C.  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  at  (202) 
205-1810. 

Issued:  December  4, 1997. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  97-32333  Filed  12-10-47;  8:45  am] 

BILUNQCOOE  702(M»-P 


DEPARTMENT  OF  JUSTICE 
[AQOnfar  No.  2131-07] 

Quidanoa  on  Standards  and  Methoda 
for  Determining  Whether  a  Sut>atantiai 
Connection  Exiata  Between  Battery  or 
Extrama  Cruelty  and  Need  for  Specific 
Put>lic  Banafita 

AtSENCY:  Department  of  Justice. 

ACTION:  Notice  of  guidance;  rescission  of 

prior  order. 

summary:  The  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  ("PRWORA"),  as  amended 
by  the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996, 
provides  that  certain  categories  of  aliens 
who  have  been  subjected  to  battery  or 
extreme  cruelty  in  the  United  States  are 
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"qualified  aliens"  eligible  for  certain 
fiaderal.  ttate,  and  local  public  benefits. 
To  be  qualified  under  this  provision,  an 
alien  must  demonstrate,  among  other 
things,  that  there  is  a  substantial 
ooQiMCtioo  between  the  battery  or 
cxtMOie  cruelty  and  the  need  for  the 
public  benefit  sought.  As  initially 
enacted,  the  PRWORA  vested  in  the 
Attomey  General  the  authority  to 
dalMaiine  whether  a  substantial 
connection  exists  between  the  battery  or 
extreme  cruelty  suffered  by  the  alien  or 
alien's  child  and  the  specific  benefits 
sought  by  the  alien.  The  Attomey 
GsbmbI  aMTCifled  that  authority  in 
Attorney  General  Order  No.  2097-97. 
Subsequent  to  the  issuance  of  that 
Oidar.  Congress  passed  the  Balanced 
Budget  Act  of  1997,  which  amended  the 
PRWOR  to  vest  the  authority  for  maldng 
substantial  connection  determinations 
in  benefit  providers,  rather  than  the 
Attomey  Geoeial.  The  Balanced  Budget 
Act  also  requires  the  Attorney  General 
to  issue  guidance  to  benefit  providers  on 
the  standards  and  methods  to  be  used  in 
making  substantial  connection 
detenninations.  Pursuant  to  the 
Tma"f^  Budget  Act.  this  Notice 
feecinds  Attomey  General  Order  No. 
2097-97  and  provides  guidance  to 
benefit  providers  regarding  substantial 
connection  determinations. 
IMTES:  This  Notice  is  effective 
November  23.  1997. 
Km  FUlVTHEft  MUFORMATION  COMTACT: 
Diane  Rosenfeld,  Senior  (x)unsel.  The 
Violence  Against  Women  Office,  United 
States  Department  of  Justice,  950 
Pennsylvania  Ave..  Washington.  D.C 
20530,  (202)  616-8894. 
SUPPLEMENTARY  INFOWMATION:  Section 
431(c)  of  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  ("PRWORA").  Public  Law 
104-193.  as  added  by  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996.  Public  law 
104-208,  and  amended  by  sections 
5571-72  and  5581  of  the  Balanced 
Budget  Act  of  1997,  Pub.  L.  105-33. 
proiridee  that  certain  categories  of  aliens 
who  have  been  subjected  to  bettery  or 
ajilieuie  cruelty  in  the  United  States  are 
"qoalified  aliens"  eligible  for  certain 
federal,  state,  and  local  public  benefits. 
To  be  a  qualified  alien  under  this 
provision,  an  alien  must  demonstrate 
that:  (1)  The  Immigration  and 
Naturalization  Service  or  the  Executive 
Office  for  Immigration  Review  has 
granted  a  petition  or  application  field  by 
or  on  behalf  of  the  alien,  the  alien's 
child,  or  the  alien  child's  parent  under 
one  of  several  subsections  of  the 
Immigration  and  Nationality  Act  (INA), 
or  has  found  that  a  pending  petition  or 


application  sets  forth  a  prima  Cacie  case 
for  relief  under  the  applicable  provision 
of  the  INA:  (2)  the  alien,  the  alien's 
child,  or  the  alien  child's  parent  has 
been  battered  or  subjected  to  extreme 
cmelty  in  the  United  States:  (s)  In  the 
case  of  an  abused  alien,  by  the  alien's 
spouse  or  parent,  or  by  a  member  of  the 
spous»or  parent's  family  residing  in  the 
same  household  as  the  alien  and  the 
spouse. or  parent  consents  to  or 
ecqulesces  in  such  battery  or  cruelty;  (b) 
in  the  case  of  an  alien  whose  child  is 
abused,  by  the  alien's  spouse  or  parent, 
or  by  a  member  of  the  spouse  or  parent's 
fynily  residing  in  the  same  household 
as  the  alien  and  the  spouse  or  parent 
consents  to  or  acquiesces  in  such  battery 
or  cruelty  and  the  alien  did  not  actively 
participate  in  the  battery  or  cruelty:  (c) 
in  the  caee  of  an  alien  child  whose 
parent  is  abused,  by  the  perent's  spouse 
or  a  member  of  the  spouse's  family 
residing  in  the  same  household  as  the 
parent  and  the  s[>ouse  consents  to  or 
acquiesces  in  such  battery  or  cruelty:  (3) 
there  is  s  substantial  connection 
between  the  bettery  or  extreme  cruelty 
and  the  need  for  the  public  benefit 
sought  and  (4)  the  battered  alien,  child, 
or  perent  no  longer  resides  in  the  same 
household  as  the  abuser. 

As  originally  enacted,  section  431(c) 
of  the  PRWORA  vested  in  the  Attorney 
General  the  responsibility  for 
determining  whether  an  alien  applicant 
for  benefits  had  demonstrated  a 
substantial  connection  between  the 
battery  or  extreme  cruelty  and  the 
applicant's  need  for  particular  benefits. 
The  Attomey  General  exercised  that 
authority  in  Attomey  General  Order  No. 
2097-97,  Determination  of  Situations 
that  E)emonstrate  a  Substantial 
Connection  Between  Battery  or  Extreme 
Cmelty  and  Need  for  Specific  Benefits, 
62  FR  39874  Quly  24,  1997).  In  drafting 
this  Determination,  the  Attomey 
General  coiuulted  with  federal  benefit- 
granting  agencies  that  are  implementing 
section  431(c)  of  PRWORA  and  with 
other  interested  parties. 

Subsequently,  Congress  enacted  the 
Balanced  Budget  Act  of  1997.  which 
amended  section  431(c)  of  the  PRWORA 
to  require  that  benefit  providers,  rather 
than  the  Attomey  General,  determine 
whether  an  applicant  for  benefits  under 
this  section  has  demonstrated  a 
substantial  connection  between  bettery 
or  extreme  cruelty  and  the  need  for  the 
particular  benefit  sought.  Although 
section  5571  of  the  Balanced  Budget  Act 
trarufsrs  the  authority  to  make 
substantial  connection  determinations 
bom  the  Attomey  General  to  the  benefit 
provider,  it  directs  the  Attomey  General 
to  issue  guidance  to  benefit  providers  on 
the  standards  and  methods  for  making 


such  determinations.'  That  gtiidance  is 
set  forth  bel6w. 

This  Notice  of  guidance  is  an 
"interpretive  rule"  and  therefore  is  not 
subject  to  the  notice  and  comment  or 
delay  in  effective  date  requirements  of 
5  U.S.C.  553.  This  Determination  is  not 
a  "significant  regulatory  action"  under 
Executive  Order  1 2866  and  is  not  a 
"major  mle"  under  5  U.S.C.  804. 

Guidance  on  Standards  and  Methods 
ibr  Determining  Whether  a  Substantial 
Connection  Exists  Between  Battery  or 
Extreme  Cruelty  and  Need  Cor  Specific 
Public  Benefits 

By  virtue  of  the  authority  vested  in 
me  as  Attomey  General  by  law, 
including  section  431(c)  of  the  Personal 
Responsibility  and  Work  Opportimity 
Reconciliation  Act  of  1996,  as  amended. 
I  hereby  issue  the  following  guidance  to 
federal,  state,  and  local  public  benefit 
providers  concerning  the  standards  and 
methods  to  be  used  in  determining 
whether  an  alien  applicant  for  benefits 
demonstrates  that  there  is  a  substantial 
connection  between  the  battery  or 
extreme  cruelty  suffered  by  the  alien, 
the  alien's  child,  or  (in  the  case  of  an 
alien  child)  the  alien's  parent  and  the 
need  for  the  public  benefit(s)  sought 
The  following  list  sets  forth  the 
circumstances  under  which  I  would 
find  the  existence  of  a  substantial 
connection.  Although  this  guidance  is 
not  binding  upon  benefit  providers,  it  is 
intended  to  assist  benefit  providers  in 
developing  standards  by  which  to  make 
substantial  connection  determinations. 

(1)  Where  the  benefits  are  needed  to 
enable  the  applicant,  the  applicant's 
child,  and/or  (in  the  case  of  an  alien 
child)  the  applicant's  parent  to  become 
self-sufficient  following  separation  from 
the  abuser: 

(2)  Where  the  benefits  are  needed  to 
enable  the  applicant,  the  applicant's 
child,  and/or  (in  the  case  of  an  alien 
child)  the  applicant's  parent  to  escape 
the  abuser  and/or  the  community  in 
which  the  abuser  lives,  or  to  ensure  the 
safety  of  the  applicant,  the  applicant's 
child,  and/or  (in  the  case  of  an  alien 
child)  the  applicant's  parent  from  the 
abuser, 

(3)  Where  the  benefits  are  needed  due 
to  a  loss  of  financial  support  resulting 
from  the  applicant's,  his  or  her  child's, 
and/or  (in  the  case  of  an  alien  child)  his 
or  her  parent's  separation  from  the 
abuser; 


*  Sactioa  5571  alao  raquiiM  tb*  AttoriMy  Genaral 
to  iasu*  guidance  on  the  meaning  of  the  lanns 
"battery"  and  "extreme  cruelly"  a<  employed  in  the 
PRWORA.  as  amended.  That  information  can  be 
found  in  Exhibit  B  to  Attachment  5  of  the  Interim 
Verification  Cuidanca. 
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(4)  Where  the  benefits  are  needed 
because  the  battery  or  cruelty, 
separation  from  the  abuser,  or  work 
absences  or  lower  job  performance 
resulting  bom  the  battery  or  extreme 
cruelty  or  from  legal  proceedings 
relating  thereto  (including  resulting 
child  support  or  child  custody  disputes) 
cause  the  applicant,  the  applicant's 
child,  and/or  (in  the  case  of  an  alien 
child)  the  applicant's  parent  to  lose  his 
or  her  job  or  require  the  applicant,  the 
applicant's  child,  and/or  (in  the  case  of 
an  alien  child)  the  applicant's  parent  to 
leave  his  or  her  job  for  safety  reasonsr 

(5)  Where  the  benefits  are  needed 
because  the  applicant,  the  applicant's 
child,  and/or  (in  the  case  of  an  alien 
child)  the  applicant's  parent  requires 
medical  attention  or  mental  health       /\ 
counseling,  or  has  become  disabled,  as  . 
a  result  of  the  battery  or  cruelty; 

(6)  Where  the  benefits  are  needed 
because  the  loss  of  a  dwelling  or  source 
of  income  or  fsar  of  the  abuser  following 
separation  from  the  abuser  jeopardizes 
the  applicant's  and/or  (in  the  case  of  an 
alien  child)  the  applicapt's  p>arent's 
ability  to  care  for  his  or  her  children 
(e.g.,  inability  to  house,  feed,  or  clothe 
children  or  to  put  children  into  day  care 
for  fear  of  being  found  by  the  abuser); 

(7)  Where  the  benefits  are  needed  to 
alleviate  nutritional  risk  or  need 
resulting  from  the  abuse  or  following 
separation  from  the  abuser, 

(8)  Where  the  benefits  are  needed  to 
provide  medical  care  during  a 
pregnancy  resulting  firom  the  abuser's 
sexual  assault  or  abuse  of,  or 
relationship  with,  the  applicant,  the 
applicant's  child,  an/or  (in  the  case  of 
an  alien  child)  the  applicant's  parent 
and/or  to  care  for  any  resulting  children; 
or 

(9)  Where  medical  coverage  and/or 
health  care  services  are  needed  to 
replace  medical  coverage  or  health  care 
services  the  applicant,  the  applicant's 
child,  and/or  (in  the  case  of  an  alien 
child)  the  alien's  parent  had  when 
living  with  the  abuser. 

Dated:  November  23, 1997. 
laBatKaao, 
Attomey  General. 

(FR  Doc.  97-32438  Filed  12-10-97;  8:45  am] 
SRJJNQ  coos  441S-1S4I 


DEPARTMENT  OF  JUSTICE 

OfHcc  of  Justlctt  Programs 

Buraau  of  Justic*  Statistics;  Agency 
Infonnatlon  Collsction  ActMtlas; 
Existing  Collsction;  Comment  Reqtiest 

ApnON:  Revision  to  existing  collection: 
Summary  of  sentenced  population 
movement — Annual  data  collection. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  collection  was  previously 
publisfaed  in  the  Federal  Register  on 
September  16, 1997,  allowing  for  a  60- 
day  public  comment  period.  One 
comment  was  received  by  the  Bureau  of 
Justice  Statistics.  Changes  were 
performed  where  appropriate. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
conunents.  Comments  are  eiu:ouraged 
and  will  be  accepted  imtil  January  12, 
1998.  Ail  comments  and/or  questions 
pertaining  to  this  pending  request  for 
approval  must  be  directed  to  OMB, 
Ciffice  of  Information  and  Regulatory 
Affairs,  Attention  Ms.  Victoria  Wassmer. 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530.  This  process  is 
conducted  in  accordance  with  5  CFR 
1320.10. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  mora 
of  the  following  four  points; 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaltiate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  infomation  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond  including  through  the 
use  of  appropriate  automated,  electronic 
mechanical,  or  other  technology 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

Overview  of  this  Information  Collection 

(1)  Type  of  information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Siunmary  of  Sentenced  Population 
Movement 


(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  NPS-1.  Bureau  of  Justice 
Statistics. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Federal,  State,  and  Local  or 
Tribal  Government.  The  National 
Prisoner  Statistics — 1  is  the  only 
national  source  of  information  on  the 
number  of  persons  under  jurisdiction  or 
in  custody  at  midyear  and  yearend;  the 
number  and  type  of  admissions  and 
releases:  the  ntunber  of  inmate  deaths 
by  cause;  counts  by  sex,  race  and 
(fispanic  origin:  number  of  inmBfaMi  with 
HIV/ AIDS,  and  prison  capacity  and  jail 
backups  due  to  crowding. 

(5)  An  estimate  of  the  total  nwaaber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond.  Fifty-two  respondents  at  6.5 
hours  per  response. 

(6)  Ail  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Three  hundred  thirty-eight 
annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instruction,  or 
additional  information,  please  contact 
Mr.  Robert  B.  Briggs,  Clearance  Officer, 
United  States  Department  of  Justice, 
friformation  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850.  Washington  Center,  1001 G 
Street.  NW.  Washington.  DC  20530. 

Dated:  December  S.  1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 
[FR  Doc.  97-32407  Filed  12-10-97;  8:45  am) 

SHJJNQ  coos  4410-1S-M 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Committee  on  Performance 
Reviews  of  the  PresWsnt  artd  Inapeclor 
General 


AND  DATE:  The  Board  of  Directors 
Committee  on  Performance  Reviews  of 
the  President  and  Inspector  General  will 
meet  on  December  18, 1997.  The 
meeting  will  commence  at  9  a.m.  and 
continue  until  concltision  of  the 
committee's  agenda. 
LOCATION:  Legal  Services  Corporation. 
750  First  Street  N.E.— 10th  Floor, 
Washington,  DC  20002. 
STATUS  OF  MEETING:  Except  for  approval 
of  the  committee's  agenda  and  any 
miscellaneous  business  that  may  come 
before  the  committee,  the  meeting  will 
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be  closed  to  the  public.  The  closing  is 
authorized  by  the  relevant  provisioDS  of 
the  Covemment  in  the  Sunshine  Act  (5 
U.S.C  S52b(c)(2)  ft  (6))  and  the 
cxufea ponding  provisions  of  the  Legal 
Services  Corporation's  implementing 
regulation  (45  CFR  1622.5(a)  ft  (e)).  A 
copy  of  the  General  Counsel's 
Certification  that  the  closing  is 
authorized  by  law  will  be  availablo 
upon  request 
IMTT»ISTOM( 


Open  Session 

1.  Approval  of  agenda. 
Closed  Session 

2.  Conduct  a  perConnuice  appraisal  of 
the  President  of  the  Corporation. 

3.  Conduct  a  performance  appraisal  of 
the  Inspector  General  of  tke 
Corporation. 

Open  Session 

4.  Consider  and  act  on  other  business. 

CONTACT  PCRSON  FOR  >roniUTION: 
Victor  M.  Fortuno,  General  Counsel  and 
Secretary  of  the  Coq>oration.  at  (202) 
336-6810. 

SPECIAL  NOM:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Jean  Edwards  at  (202)  336- 

aaii. 


■8.1907. 
KlPeHna. 

General  Counael. 

(FR  Doc.  97-32M7  FUmI  12-»-07:  12:23  pml 
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NUCLEAR  REGULATORY 
COMMISSION 

Aganqf  Infonnation  Collection 
Acl<v«tiee:  Propoeed  Collection; 
Comment  Request 


U.  S.  Nucleu'  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
lubmit  an  information  collection 
raouest  to  OMB  and  solicitation  of 
public  comment. 


The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperworic  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  NRC  Forms  540.  540A.  541, 


541A.  542,  and  542A,  Uniform  Low- 
Level  Radioactive  Waste  Manifest  forms. 

2.  CUrrenf  OMB  approval  number: 
NRC  Forms  540,  540A:  315CM)164;  NRC 
Forms  541,  541  A:  3150-0186;  NRC 
Forms  542.  542A:  3150-0165. 

3.  How  often  the  collection  is 
required:  Forms  are  used  by  shippers 
whenever  radioactive  waste  is  shipped.' 
Quarterly  reporting  or  leas  frequent  is 
mode  to  NRC  depending  on  specific 
license  conditions. 

4.  Who  is  required  or  asked  to  report: 
All  NRC  licensed  low-level  waste 
facilities.  All  generators,  collectors,  and 
processors  of  low-level  waste  intended 
for  disposal  at  a  low-level  waste  fiMrility 
must  complete  the  appropriate  forms. 

5.  The  number  of  annual  respondentt: 
NRC  Form  540:  8.000;  NRC  Form  541: 
8.000;  NRC  Form  542:  600. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  NRC  Form  540:  9,380  hours 
(1.17  hours  per  response):  NRC  Form 
541:  43.463  hours  (5.43  hours  per 
response):  NRC  Form  542:  260  hours 
(0.43  honrs  per  response). 

7.  Ahstmct:  NRC  Forms  540.  541 ,  and 
542,  together  with  their  continuation 
pages,  designated  by  the  "A"  suCBx, 
provide  a  set  of  standardized  forms  to 
meet  Department  of  Transportation 
(DOT).  NRC.  and  SUte  requirements. 
The  forms  were  developed  by  NRC  at 
the  request  of  low-level  waste  industry 
groups.  The  forms  provide  uniformity 
and  efficiency  in  the  collection  of 
information  contained  in  manifiasts 
which  are  required  to  control  transfers 
of  low-level  radioactive  waste  intended 
for  disposal  at  a  land  disposal  facility. 
NRC  Form  540  contains  information 
needed  to  satisfy  DOT  shipping  paper 
requirements  in  49  CFR  part  172  and  the 
waste  tracking  requirements  of  NRC  in 
10  CFR  part  20.  NRC  Form  541  contains 
information  needed  by  disposal  site 
facilities  to  safely  dispose  of  low-level 
WBila  and  information  to  meet  NRC  and 
Slate  requirements  regulating  these 
activities.  NRC  Form  542,  completed  by 
waste  collectors  or  processors,  contains 
information  which  facilitates  tracking 
the  identity  of  the  waste  generator.  That 
tracking  becomes  more  complicated 
when  the  waste  forms,  dimensions,  or 
pflrfigjwiga  are  changed  by  the  waste 
precaosor.  Each  container  of  waste 
shipped  from  a  waste  processor  may 
contain  waste  6x)m  several  different 
generators.  The  information  provided  on 
NRC  Form  542  permits  the  States  and 
Compacts  to  know  the  original 
generators  of  low-level  «iraste,  ss 
authorized  by  the  Low-Level 
Radioactive  Waste  Policy  Amendments 
Act  of  1985.  so  they  can  ensure  that 


waste  is  disposed  of  in  the  appropriate 
Compact 

Submit,  by  February  9. 1998, 
comments  that  address  the  followring 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  lA  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Doomient  Room. 
2120  L  Street.  NW  (lower  level), 
Washington.  DC  OMB  clearance 
requests  are  available  at  the  NRC 
world%vide  web  site  (http:// 
www.nrc.gov)  under  the  FedWorld 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  on 
^e  NRC  home  page  site  for  60  days  after 
the  signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  )o.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33, 
Washington.  DC,  20555-0001.  or  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  moil  at 
BJS19NRCGOV. 

Dated  at  Rockvilla,  Maiyland.  this  5th  day 
of  December,  1997. 

For  the  Nuclear  R^ulatory  Commission. 
Brada  |o.  ShsHoa, 

NRC  aearanoe  Officer.  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  97-32416  Filed  12-10-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

{Docket  Na  SO-aq  and  [Docket  Na  SO- 
163] 

Notico  of  Application  for 
Dooommtosioning  Amondment  Oononri 
Atomics;Triga  Mark  I  Reaeorch  Reactor 
and  Trtga  Mark  F  Reaaarch  Reactor 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  received  an 
application  bom  General  Atomics  dated 
April  18, 1997,  for  a  license  amendment 
approving  the  decommissioning  plan  for 
the  TRIGA  Mark  I  (Facility  License  No. 
R-38)  and  TRIGA  Mark  F  (Facility 
License  No.  R-163)  research  reactors 
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located  at  General  Atomics'  site  in  San 
Diego,  California. 

A  copy  of  the  application  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  at  2120  L  Street, 
NW.,  Washington,  DC  20037. 

Dated  at  RockvlUe,  Maryland,  this  4th  day 
of  December  1997. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weias. 

Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  97-32415  Filed  12-10-97;  8:45  am] 
siujNa  oooc  7aso-oi-p 


RAILROAD  RETIREMENT  BOARD 
Sunahina  Act  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  December  17,  1997,  9:00 
a.m.,  at  the  Board's  meeting  room  on  the 
8th  floor  of  its  headquarters  building, 
844  North  Rush  Street.  Chicago,  Illinois. 
60611.  The  agenda  for  this  meeting 
follows: 

Portion  open  to  the  public: 

(1)  Request  to  Post  a  GS-12  District 
Manager  Position  for  the  Littie  Rock, 
Arkansas  District  Office 

(2)  Federal  Ban  on  Smoking  on 
Federal  Property 

(3)  Proposed  FlexitimeA^ariable 
Workweek  Changes 

(4)  Strategic  KM  Plan— 1977-2002 

(5)  Regulatfons: 

A.  Part  209.12,  Railroad  Employers' 
Reports  and  Responsibilities 

B.  Part  295,  Payments  Pursuant  to 

Court  Decree  or  Court-Approved 
Property  Settlement 

(6)  Year  2000  Issues 

(7)  Labor  Member  Truth  in  Budgeting 
Status  Report 

Portion  closed  to  the  public: 

(A)  SES  Performance  Appraisals  for 
FY-1997— Memo  from  Chairman,  PRB. 

(B)  SES  Recertification  for  1997. 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski. 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  December  8, 1997. 
Beatrice  Eiarsld, 
Secretary  to  the  Board. 
(FRDoc.  97-32521  Filed  12-9-97;  10:41am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rai.  Na  10-22925;  FHe  Na  912-1060q 

Droyfua  Varlabia  Invaatreant  Fund,  at 
al. 

December  4, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for  an 

amended  order  under  Section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"1940  Act")  for  exemptions  from 

Sections  9(a),  13(a),  15(a)  and  15(b)  of 

the  1940  Act  and  Rules  6e-2(b)(15)  and 

6e-3(T)(b)(15)  thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  amended  order  to  permit  shares 
of  the  Dreyfus  Variable  Investment  Fund 
and  the  Dreyfus  Life  and  Annuity  Index 
Funds,  Inc.  (dSbNa  Dreyfus  Stock  Index 
Fund)  to  be  sold  to  and  held  by 
qualified  pension  and  retirement  plans 
outside  the  separate  account  context 

APPUCANTS:  Dreyfus  Variable 
Investment  Fund  ("DVIF"),  Dreyfus  Life 
and  Annuity  Index  Fimd,  Inc.  (dSfaNa 
Dreyfus  Stock  Index  Fund)  ("DSIF") 
(together,  the  "Funds")  and  The  E)reyfus 
Corporation  ("Dreyfus"). 
RUNG  DATE:  The  application  was  filed 
on  April  4, 1997,  and  amended  and 
restated  on  October  10, 1997. 
HEARINQ  OR  NOTIFICATION  OF  HEARN«Q:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.,  on  December  29, 1997,  and 
accom{>anied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  200  Park  Avenue,  New 
York,  NY  10166. 

FOR  FURTHER  INFORMATION  CONTACT: 
Zandra  Y.  Bailes,  Senior  Counsel,  or 
Mark  C.  Amorosi.  Branch  Chief, 
Division  of  Investment  Management, 
Office  of  Insurance  Products,  at  (202) 
942-0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  sununary  of  the  application.  The 


complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC,  450  Fifth  Street,  NW., 
Washington,  DC  20549  (teL  (202)  942- 
8090). 


Applicants'  Representations 

1.  DVIF  is  a  Massachusetts  business 
trust  registered  under  the  1940  Act  as  an 
open-end  diversified  management 
investment  company.  It  presendy 
consists  of  eleven  classes  of  stock  and 
may  in  the  future  add  one  or  more 
additional  classes  of  stock. 

2.  DSEF  is  a  Maryland  corporation 
registered  under  the  1940  Act  as  an 
open-end  non-diversified  management 
investment  company.  DSIF  is  a  single 
portfolio  mutual  fund  that  offers  only 
one  class  of  stock  for  investment 

3.  Dreyfus,  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940,  serves  as  the 
investment  adviser  for  each  Fund.  Fayez 
Sarofim  &  Co.  is  the  subinvestment 
adviser  for  DVIF's  Capital  Appreciation 
Portfolio.  Mellon  Equity  Associates  is 
DSIFs  index  fund  manager. 

4.  On  December  23,  1987,  an  order 
was  issued  granting  exemptive^l^lief  to 
permit  shares  of  DVIF  to  be  sold  to  and 
held  by  variable  annuity  and  variable 
life  insurance  separate  accounts  of  both 
affiliated  and  unaffiliated  life  insurance 
companies  (Release  No.  IC-16188,  File 
No.  812-6698)  (the  "DVIF  Order"). 
Similarly,  on  Augiist  23. 1989,  an  order 
was  issued  to  DSIF  granting  identical 
exemptive  relief  (Release  No.  IC-17118, 
File  No.  812-7253)  (Uie  "DESIF  Order") 
(together,  the  DVIF  Order  and  the  DSIF 
Order,  the  "Original  Orders"). 

5.  The  Original  Orders  allow  DVIF 
and  DSIF  to  offer  their  shares  to 
insurance  companies  as  the  investment 
vehicle  for  their  separate  accounts 
supporting  variable  annuity  contracts, 
schedule  premium  variable  life 
insurandb  contracts  and  flexible 
premium  variable  life  insurance 
contracts  (collectively,  "Variable 
Contracts").  Separate  accounts  owning 
shares  of  a  Fimd  and  their  insurance 
company  depositors  are  referred  to 
herein  as  "Participating  Separate 
Accounts"  and  "Participating  Insurandb 
Companies,"  respectively. 

6.  The  Original  orders  do  not 
expressly  address  the  sale  of  shares  of 
the  Funds  to  qualified  pension  and 
retirement  plans  outside  of  the  separate 
account  context  ("Qualified  Plan"). 
Applicants  propose  that  the  Funds  be 
permitted  to  offer  and  sell  shares  of  the 
Funds  to  Qualified  Plans. 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission  issue  an  amended  order 
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at  to  Section  6(c)  of  the  1940  Act, 
ipting  scheduled  premium  variable 
life  insurance  separate  accounts  and 
flexible  premium  variable  life  insurance 
separate  accounts  of  Participating 
faemeace  Companies  (and,  to  the  extent 
neceesaiy.  any  principal  underwriter 
and  depositor  of  such  an  account)  and 
the  Applicants  from  Sections  9(a),  13(a). 
15(a)  and  15(b)  of  the  1940  Act,  and 
rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
(and  any  comparable  rule)  thereunder, 
respectively,  to  the  extent  necessary  to 
permit  shares  of  tke  Funds  to  be  sold  to 
and  held  by  qualified  Plans. 

2.  Section  e(c)  of  the  1940  Act 

Erovides  in  part  that  the  Commission, 
y  order  upon  application,  may 
conditionally  or  unconditionally 
exempt  any  person,  security  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions  from 
any  provisions  of  the  1940  Act  or  the 
rules  or  regulations  thereunder,  if  and  to 
the  extent  that  such  exemption  is 
neooaaery  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  Investors  and  the  purposes 
Cairly  intended  by  the  policy  anid 
provisions  of  the  1940  Act. 

3.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust. 
Rule  6e-2(b)(15)  provides  partial 
exemptions  from  Section  9(a),  13(a), 
15(a)  and  15(b)  of  the  1940  Act.  These 
exemptions  are  available,  however,  only 
¥rhere  the  management  investment 
company  underlying  the  separate 
account  ("underlying  fund")  offers  its 
shoiea  "to  variable  life  insurance 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance 
company."  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for  both 
variable  annuity  and  variable  life 
inconrnce  aepeialB  aooounta  of  a  single 
insurance  company  (or  of  two  or  more 
affiliated  insurance  companies)  is 
referred  to  as  "mixed  funding."  The  use 
of  a  common  management  investment 
company  as  the  underlying  investment 
medium  for  variable  annuity  and/or 
variable  life  insurance  separate  accounts 
of  unaffiliated  insurance  companies  is 
referred  to  as  "shared  funding/" 
Therefore,  Rule  6e-2  does  not  permit 
either  mixed  funding  or  shared  funding 
because  the  relief  granted  by  Rule  6e- 
2(b)(15)  is  not  available  with  respect  to 

a  scheduled  premium  variable  life 
insurance  separate  account  that  owns 
shares  of  an  underlying  fund  that  also 
offers  its  shares  to  a  variable  annuity  or 
a  flexible  premium  variable  life 
insurance  separate  account  of  the  same 


company  or  of  any  affiliated  life 
insurance  company.  Rule  6e-2(b)(15) 
also  does  not  permit  the  sale  of  shares 
of  the  underlying  fund  to  Qualified 
Plans. 

4.  In  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  register^  under  the  1940  Act 
as  a  unit  investment  trust.  Rule  6e- 
3(T)(b)(15)  also  provides  partial 
exemptions  from  Sections  9(a),  13(a), 
15(a)  and  15(b)  of  the  1940  Act  These 
exemptions,  however,  are  available  only 
where  the  separate  account's  underlying 
fund  offers  its  shares  "exclusively  to 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance  company, 
offering  either  scheduled  contracts  or 
fiexible  contracts,  or  both;  or  which  also 
offer  their  shares  to  variable  annuity 
separate  accounts  of  the  life  insurer  or 
of  an  affiliated  life  insurance  company." 
Therefore,  Rule  6e-3(T)  permits  mixed 
funding  but  does  not  permit  shared 
funding  and  also  does  not  permit  the 
sale  of  shares  of  the  underlying  fund  to 
Qualified  Plans.  As  noted  above,  the 
Original  Orders  granted  the  Funds 
exemptive  relief  to  permit  mixed  and 
shared  funding,  but  did  not  expressly 
address  the  sale  of  shares  of  the  Funds 
to  Qualified  Plans. 

5.  Applicants  note  that  if  the  Funds 
were  to  sell  their  shares  only  to 
Qualified  Plans,  exemptive  relief  under 
Rule  6e-2  and  Rule  6e-3(T)  would  not 
be  necessary.  The  relief  provided  for 
under  Rule  6e-2(b)(15)  and  Rule  6e- 
3(T)(b)(lS)  does  not  relate  to  qualified 
pension  and  retirement  plans  or  to  a 
registered  investment  company's  ability 
to  sell  its  shares  to  such  plans. 

6.  Applicants  state  that  changes  in  the 
federal  tax  law  have  created  the 
opportunity  for  each  Fund  to  increase 
its  asset  base  through  the  sale  of  shares 
of  each  Fund  Qualified  Plans.  Section 
817(h)  of  the  Internal  Revenue  Code  of 
1986,  as  amended  (the  "Code"),  imposes 
certain  diversification  standards  on  the 
assets  underlying  Variable  Contracts. 
Treasury  Regulations  provide  that,  to 
meet  the  diversification  requirements, 
all  of  the  beneficial  interests  in  the 
underlying  investment  company  must 
be  held  by  the  s^regated  asset  accounts 
of  one  or  more  life  insurance 
companies.  Notwithstanding  this,  the 
Treasury  Regulations  also  contain  an 
exception  to  this  requirement  that 
permits  trustees  of  a  Qualified  Plan  to 
hold  shares  of  an  investment  company, 
the  shares  of  which  are  also  held  by 
insurance  company  segregated  asset 
accounts}  without  adversely  affecting 
the  status  of  the  investment  company  as 
an  adequately  diversified  underlying 
investment  of  Variable  Contracts  issued 


through  such  segregated  asset  accounts 
(Trees.  Reg.  1.817-5(f)(3)(iii)). 

7.  Applicants  state  that  the 
promulgation  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  imder  the  1940  Act  preceded 
the  issuance  of  these  Treasury 
Regulations.  Thus,  the  sale  of  shares  of 
the  same  investment  company  to  both 
separate  accounts  and  Qualified  Plans 
was  not  contemplated  at  the  time  of  the 
adoption  of  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15). 

8.  Section  9(a)  provides  that  it  is 
unlawful  for  any  company  to  serve  as 
investment  adviser  or  principal 
underwriter  of  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  Section 
9(a)  (1)  or  (2).  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  provide  exemptions  from 
Section  9(a)  under  certain 
circumstances,  subject  to  the  limitations 
on  mixed  and  shared  funding.  These 
exemptions  limit  the  application  of  the 
eligibility  restrictions  to  affiliated 
individuals  or  companies  that  directly 
participate  in  the  management  of  the 
underlying  portfolio  investment 
company. 

9.  Applicants  state  that  the  relief 
granted  in  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  from  the  requirements  of 
Section  9  limits,  in  efiect,  the  amotmt  of 
monitoring  of  an  insurer's  personnel 
that  would  otherwise  be  necessary  to 
ensure  compliance  with  Section  9  to 
that  which  is  appropriate  in  light  of  the 
policy  and  purposes  of  Section  9. 
Applicants  state  that  those  Rules 
recognize  that  it  is  not  necessary  for  the 
protection  of  investors  or  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act  to  apply  the 
provisions  of  Section  9(a)  to  the  many 
individuals  involved  in  an  insurance 
company  complex,  most  of  whom 
typically  will  have  no  involvement  in 
matters  pertaining  to  investment 
companies  funding  the  separate 
accounts. 

10.  Applicants  previously  requested 
and  received  relief  from  Section  9(a) 
and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  to  the  extent  necessary  to 
permit  mixed  and  shared  funding. 
Applicants  maintain  that  the  relief 
previously  granted  from  Section  9(a) 
will  in  no  way  be  afiiected  by  the 
proposed  sale  of  shares  of  the  Funds  to 
Qualified  Plans.  Those  individuals  who 
participate  in  the  management  or 
administration  of  the  Funds  will  remain 
the  same  regardless  of  which  Qualified 
Plans  use  such  Funds.  Applicants 
maintain  that  the  requirements  of 
Section  9(a)  because  of  investment  by 
Qualified  Plans  would  not  serve  any 
regulatory  purpose.  Moreover,  Qualified 
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Plans,  unlike  separate  accounts,  are  not 
themselves  investment  companies,  and 
therefore  aie  not  subject  to  Section  a  of 
the  1940  Act.  Furtheimore,  it  is  not 
anticipated  thata  Qualified  Plan  woidd 
be  an  afRlialwri  pnaon  of  either  Fmulby 
I    virtue  of  itr  shareholders. 

11.  Applicants  state  that  Rules  6e- 
2(b)(15Hiii)  and  ee-3m(b)(15Miii) 
provide  exemptions  from  die  peas- 
through  voting  reqiiiremeat  vidth  respect 
to  several  »ignilir»nt  matteiB,  asrmming 
the  limitations  on  mixed  and  shared 
funding  are  observed.  Rules  6e- 
2(b)(lSXiU)(A)  and  6e-3(T)(bKl5Miii)(A) 
provide  that  the  insurance  company 
may  disregard  tlie  voting  instructions  of 
its  contractowners  with  respect  to  the 
investments  of  an  underlying  fund  or 
any  contract  between  a  fund  and  its 
investment  adviser,  when  required  to  do 
so  by  an  insurance  regulatory  authority 
(subject  to  the  provisions  of  peragraphs 
(b)(5)(i)  and  (bK7MiiXA)  of  the  Rules). 
Rules  6e-2(bMlSXiUXB)  and  6e- 
arTMbMlsXiiiXAK^)  provide  that  die 
insurance  company  may  disregard 
contractowner's  voting  instructions  if 
the  contractowners  initiate  any  cbmge 
in  such  company's  investment  policies, 
principal  underwriter  or  any  investment 
adviser  (provided  that  disregarding  such 
voting  instructioiu  is  reasonable  sod 
subject  to  the  other  provisions  of 
paragftphs  (bXSXii)  and  (bX7XiiXB)  and 
(C)  of  the  Rules). 

12.  Applicants  assert  that  Qualified 
Plans,  which  are  not  registered  as 
investment  companies  under  the  1940 
Act.  have  no  requirement  to  pass 
through  the  voting  rights  to  plan 
participants.  AppUc^le  law  expressly 
reserves  voting  rights  to  cotain 
specified  persons.  Under  Section  403(a) 
of  the  Employment  Retirement  hicome 
Security  Act  ("QUSA"),  shares  ai  a  fund 
sold  to  a  Qualified  Plan  must  be  held  by 
the  trustees  of  the  Qualified  Plan. 
Section  403(a)  also  provides  that  die 
trustee(s)  must  have  exclusive  authority 
and  discretion  to  manage  and  control 
the  Qualified  Plan  with  two  exceptions. 
(1)  When  die  Qualified  Han  exineealy 
provides  that  the  trustee(s)  are  subject  to 

-  the  direction  of  a  named  fidudaiy  who 
is  not  a  trustee,  in  which  case  die 
trustees  are  subject  to  propar  directions 
made  in  acaudance  with  die  terms  of 
the  Qualified  Plan  and  not  contrary  to 
ERISA,  and  (2)  when  the  authority  to 
manage,  ecquire  or  dispose  of  assets  of 
the  Qualified  Plan  is  delegated  to  one  or 
mon  investment  managers  pursuant  to 
Section  402(cX3)  of  ERISA.  Unless  one 
of  the  two  above  exceptions  stated  in 
Section  403(a)  applies.  Quailed  Plan 
trustees  have  the  exclusive  authority 
and  responsibility  for  voting  proxies. 
Where  a  named  fiduciary  to  a  Qualified 


Plan  appoints  an  investment  manager, 
the  investment  manager  has  the: 
responsibility  to  vote  the  share  held 
unless  the-right  to  vote  such  ahaies  ie' 
reserved  to  the  trustees  or  the  named 
fiduciary.  When  a  Qualified  Plan  does 
not  provide  pnlicipants  with  die  right 
to  give  voting  instructions,  the 
Applicants  do  not  see  any  potential  for 
material  irreconcilable  conflicts  of 
interest  between  or  among  vari^e 
contract  holders  and  Qualified  Plan 
investors  with  respect  to  voting  of  the 
respective  Fimd's  shares.  Accordingly. 
Applicants  state  that  imlike  the  case 
wim  insnraiUM  company  separate 
accounts,  the  issue  of  the  resolution  of 
matKial  irreconcilable  conflicts  with 
reqiect  to  voting  n  not  present  with 
respect  to  such  Qualified  Plans  since  the 
Qualified  Plans  are  not  entitled  to  pass 
throu^  voting  orivileges. 

13.  Even  if  a  Qualified  Plan  were  to 
hold  a  controlling  interest  in  a  Fund;  the 
Applicants  argue  diet  such  control 
wtmldjiot  dlMdvantage  odier  investors 
in  such  Fund  to  any  greater  extent  than 
is  the  case  when  any  institutional 
shareholder  holds  a  majority  of  the 
voting  securities  of  any  open-end 
management  investment  company.  In 
this  regard,  the  Applicants  submit  that 
investment  in  a  F^md  by  a  Qualified 
Plan  will  not  create  any  of  the  voting 
complications  occasioned  by  mixed 
funding  or  shared  funding.  Unlike 
mixed  or  shared  fimding.  Qualified  nan 
investor  voting  rights  cannot  be 
frustrated  by  veto  rights  (rf  Insurers  or 
state  regulators. 

14.  Applicants  state  that  some  of  the 
Qualified  Plans,  however,  may  provide 
for  the  tru8tee(s),  an  investment  adviser 
(or  advisers)  or  another  named  fiduciary 
to  exerdae  votiiig  rights  in  eccordance 
with  instructions  from  participants. 
Where  a  Qualifiad  Plan  provides 
participants  vrith  the  rignt  to  give  voting 
instructions,  the  Applicants  see  no 
reason  to  believe  that  participants  in 
Qualified  Plans  gennally  or  those  in  a 
particular  Qualified  Plan,  either  as  a 
single  group  or  in  combination  with 
participants  in  other  Qualified  Plans, 
would  vote  in  a  manner  that  would 
disadvantage  Variable  Contract  holders. 
The  purchase  of  shares  of  the  Funds  by 
QuMified  Plans  that  provide  voting 
rights  does  not  present  any 
compUcations  not  otherwise  occasioned 
by  mixed  or  shared  funding. 

15.  Applicants  state  that  they  do  not 
believe  that  the  sale  of  the  shares  erf  the 
Funds  to  Qualified  Plans  will  increase 
the  potential  for  material  irreconcilable 
conflicts  of  interest  betweui  or  among^ 
different  types  of  investors.  In 
perticular.  Applicants  see  very  litde 
potential  for  such  conflicts  beyond  that 


which  would  otherwise  exist  between 
variable  annuity  and  vari^le.life 
insurance  contractowners. 

16.  A»  noted  above.  Section  Bl  7(h)  of 
the  Code  imposes  cntain  diwersificetion 
standards  m.  die  undoriying  aaoets  af 
variable  conttarts  held  inanundedying 
mutual  fund.  The  Code  provides  that  a. 
variable  contract  shall  not  be  tiaeted  as 
an  annuity  contract  or  life  in«nHifyi»j  as 
applicable,  for  any  period  (and  any 
subsequent  period)  for  vidiich  the 
investments  are  not.  in  accordance  with 
regulaticms  prescribed  by  the  Treasury 
Deputment.  edequately  diveieifiedi 

17.  Treasury  Department  Regulations 
issued  under  Section  817(h)  provide 
that,  in  ordn  to  meet  die  statutory 
diversification  requirements,  all  of  the 
beneficial  interests  in  the  investment 
company  must  be  held  by  the  segregated 
asset  accounts  of  one  or  mcwe  insurance 
companies.  However,  die  Regulations 
contain  certain  exertions  to  this 
lequiremwnt,  one  of  which  allows  shares 
in  an  underlying  mutual  fund  to  be  held 
by  the  trustees  of  a  qualified  pension  or 
retirement  plan  without  adversely 
afEscting  the  ability  of  shares  in  the 
underiying  fund  a^  to  be  hdd  by 
seperate  accounts  of  insurance 
companies  in  connection  with  their 
variabfe  contracts  (TTaas.  Reg.  1.S17- 
5(fX3Xiii)).  Thus.  Treasury  Regulations 
specifically  permit  "qualified  pension 
<a  retirement  plans"  and  separate 
accounts  to  invest  in  the  same 
underiying  fund.  For  this  reeaon. 
Applicants  have  concluded  that  neitlm 
dM  Code,  nor  the  Treesuiy  Regulations 
or  revenue  rulings  thereunder,  present 
any  inherent  cotaflicts  of  interest 

IS.  Applicants  note  that  while  there 
are  difinrences  in  the  «™>nn«r  in  which 
distributions  from  Variable  Contracts 
and  Qualified  Plans  are  taxed,  diese 
differences  will  have  no  impact  cm  the 
Funds.  When  distributions  are  to  be 
made,  and  a  Sepcuate  Accoimt  or 
Qualified  Plan  is  unable  to  net  purchase 
peyments  to  made  die  distributions,  the 
Separate  Account  and  Qualified  Plaoi 
will  redeem  shares  of  the  Funds  at  their 
respective  net  asset  value  in  conformity 
wiUi  Rule  22C-1  under  the  1940  Act 
(without  the  imposition  at  any  sales 
charge)  to  provide  proceeds  te  meet 
distribution  needs.  A  Qualified  Plan- 
will  make  distributions  in  accordance  <> . 
with  die  terms  of  the  Qualified  Plen. 

19.  AppUcants  state  that  it  is  possible 
to  provide  an  equitable  means  of  giving    ■ 
voting  rights  to  Participating  Separate 
Account  contractowners  and  to 
Qualified  Plans.  In  connection  with  any 
meeting  of  shar^olders,  the  Funds  will 
inform  each  shareholder,  including  each 
Participating  Insurance  Company  and 
Qualified  Plan,  of  information  neoessery 


6S29a 


Fwkral  RogMsr  /  Vol.  62.  No.  238  /  Thunday.  December  11.  1997  /  Notices 


for  Um  Daedng.  including  their 
nspecdv*  share  of  ownership  in  the 
nlevsnt  Fund.  Each  Participating 
Insurance  Company  will  then  solicit 
voting  instructions  in  accordance  with 
Rules  0»-2  and  6e-3(T),  as  applicable, 
and  its  participation  agreement  with  the 
relevant  Fund.  Shares  held  by  Qualified 
Plans  will  be  voted  in  accordance  with 
applicable  law.  The  voting  rights 
provided  to  Qualified  Plans  with  respect 
to  share  of  the  Funds  would  be  no 
different  from  the  voting  rights  that  are 
provided  to  Qualified  Plans  with  respect 
to  share  of  funds  sold  to  the  general 
public. 

20.  Applicants  have  concluded  that 
even  if  there  should  arise  issues  with 
respect  to  a  state  insurance 
commissioner's  veto  powers  over 
investment  objectives  where  the 
interests  of  contractowners  and  the 
interests  of  Qualified  Plans  are  in 
conflict,  the  issues  can  be  almost 
immediately  resolved  since  the  trustees 
of  (or  participants  in)  the  Qualified 
Plans  can,  on  their  ovm,  redeem  the 
shares  out  of  the  Funds.  Applicants  note 
that  state  insurance  commissioners  have 
been  given  the  veto  power  in 
recognition  of  the  fact  that  insurance 
companies  usually  cannot  simply 
redeem  their  separate  accounts  but  of 
one  fund  and  invest  in  another. 
Generally,  time-consuming,  complex 
transactions  must  be  undertaken  to 
accomplish  such  redemptions  and 
transfers.  Conversely,  the  trustees  of 
Qualified  Plans  or  the  participants  in 
participant-directed  Qualified  Plans  can 
make  the  decision  quickly  and  redeem 
their  interest  iq  the  Funds  and  reinvest 
in  another  funding  vehicle  without  the 
same  regulatory  impediments  faced  by 
separate  accounts  or.  as  is  the  case  with 
most  Qualified  Plans,  even  hold  cash 
pending  suitable  investment. 

21.  Applicants  also  state  that  they  do 
not  see  any  greater  potential  for  material 
irreconcilable  conflicts  arising  between 
the  interests  of  participants  under 
Qualified  Flans  and  contractowners  of 
Participating  Separate  Accounts  from 
possible  future  changes  in  the  federal 
tax  laws  than  that  which  already  exist 
between  variable  annuity 
contisctownsrs  and  variable  life 
insurance  contractowners. 

22.  Applicants  state  that  the  sale  of 
shares  of  the  Funds  to  Qualified  Plans 
in  addition  to  separate  accounts  of 
Participating  Insurance  Companies  will 
result  in  an  increased  amount  of  assets 
available  for  investment  by  the  Funds, 
This  may  benefit  variable 
contractowmars  by  promoting  economies 
of  scale,  by  permitting  increased  safety 
of  investments  through  greeter 


diversification,  and  by  making  the 
addition  of  new  portfolios  more  fessible. 

23.  Applicants  assert  that,  regardless 
of  the  type  of  shareholders  in  each 
Fund,  Dreyfus  is  or  would  be  •^ 

contractually  and  otherwise  obligated  to 
manage  each  Fuiul  solely  and 
exclusively  in  accordance  with  that 
Fund's  investment  obiectives,  policies 
and  restrictions  as  well  as  any 
guidelines  established  by  the  Board  of 
Directors  of  such  Fund  (the  "Board"). 
Dreyfus  works  with  a  pool  of  money  and 
does  not  take  into  account  the  identify 
of  the  shareholders.  Thus,  each  Fund 
will  be  managed  in  the  same  manner  as 
any  other  mutual  iimd.  Applicants 
therefore  see  no  significant  legal 
impediment  to  permitting  the  sale  of 
shares  of  the  Funds  to  Qualified  Plans. 

Conditions  for  Rebef 

Applicants  consent  to  the  following 
condition: 

1.  Any  Qualified  Plsn  that  executes  s 
fund  participation  agreement  upon 
becoming  an  owner  of  10%  or  more  of 
the  asseu  of  a  Fund  (a  "Participant") 
shall  report  any  potential  or  existing 
conflicts  to  the  applicable  Board.  A 
Participant  will  be  responsible  for 
assisting  the  Board  in  carrying  out  its 
responsibilities  under  these  conditions 
by  providing  the  Board  with  all 
information  reasonably  necessary  for  the 
Board  to  consider  any, issues  raised.  If 
pass-through  voting  u  applicable,  this 
includes,  but  is  not  limited  to,  an 
obligation  by  epch  Participant  to  inform 
the  Board  whenever  it  has  determined 
to  disregard  the  voting  instructions  of  its 
participants.  The  responsibility  to  report 
such  conflicts  and  information,  and  to 
assist  the  Board  will  be  the  contractual 
obligations  of  the  Participant  under  its 
agreement  governing  participation  in 
the  Fund  and  such  agreement  shall 
provide  that  such  responsibilities  will 
be  carried  out  with  a  view  only  to  the 
interests  of  participants  in  such 
Qualified  Plan.  , 

2.  Each  Board  will  monitor  its 
respective  Fund  for  the  existence  of  any 
material  irreconcilable  conflict  among 
the  interests  of  the  contractowners  of  all 
the  separate  accounts  investing  in  the 
Fund  and  participants  In  Qualified 
Plans  investing  in  the  Funds.  A  material 
irreconcilable  conflict  may  arise  for  a 
variety  of  reasons,  including:  (a)  An 
action  by  any  state  insurance  regulatory 
authority:  (b)  a  change  in  applicable 
federal  or  state  insurance,  tax  or 
securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruling,  no- 
action  or  interpretive  letter,  or  any 
similar  action  by  insurance,  tax  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 


any  relevant  proceeding:  (d)  the  manner 
in  which  the  investments  of  the  Fund 
are  being  managed:  (e)  a  difference  in 
voting  instructions  given  by  variable  life 
insurance  contract-owners;  (f)  a  decision 
by  a  Participating  Insurance  Company  to 
disregard  the  voting  instructions  of 
contractowners;  or  (g)  if  applicable,  a 
decision  by  a  Qiialified  Plan  to 
disregard  the  voting  instructions  of  its 
participants. 

3.  If  tt  is  determined  by  a  majwity  of 
a  Board  of  a  Fund,  or  by  a  majority  of 
its  disinterested  trustees  or  directors, 
that  a  material  irreconcilable  conflict 
exists,,  the  relevant  Qualified  Plans 
shall,  at  their  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
by  a  majority  of  a  the  disinterested 
trustees  or  directors),  take  whatever 
st^M  are  necessary  to  remedy  or 
eliminate  the  material  irreconcilable 
conflict.  Such  steps  could  include:  (a) 
Withdrawing  the  assets  allocable  to 
some  or  all  of  the  Qualified  Plans  from 
the  Fund  or  any  portfolio  thereof  and 
reinvesting  such  assets  in  a  diSiarent 
investment  medium,  which  may  include 
another  portfolio  of  a  Fund;  and  (l^ 
establishing  a  new  registered 
management  investment  company  or 
managed  separate  account, 

4.  If  a  material  irreconcilable  conflict 
arises  because  of  a  Qualified  Plan's 
decision  to  disregard  its  participants' 
voting  instructions,  if  applicable,  and 
that  decision  represents  a  minority 
position  or  would  preclude  a  majori^A: 
vote,  the  Qualified  Plan  many  be  -     ^  ^• 
required,  at  the  election  of  the  Funds,  to 
withdraiy  its  investment  in  such  Fund, 
and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
To  the  extent  permitted  by  applicable 
law.  the  responsibility  of  taking 
remedial  action  in  the  event  of  a  Boasd 
determination  of  a  material 
irreconcilable  conflict  and  bearing  the 
cost  of  such  remedial  action,  will  be  a 
contractual  obligation  of  all  Participants 
under  their  agreements  governing 
participation  in  the  Fund,  and  these 
responsibilities,  will  be  carried  out  with 
a  view  only  to  the  interests  of  .,, 
participants  in  such  Qualified  Plans.  For 
purposes  of  this  condition,  a  majority  of 
the  disinterested  members  of  the 
applicable  Board  %vill  determine 
whether  or  not  any  proposed  action 
adequately  remedies  any  material 
irreconcilable  conflict,  but  in  no  event 
will  the  relevant  Fund,  or  Dreyfus  be 
required  to  establish  a  new  funding 
medium  for  any  Variable  Contract 
Further,  no  Qualified  Plan  shall  be 
required  by  this  condition  to  establish  a 
new  funding  medium  for  any  Qualified 
Plan  if:  (a)  A  majority  of  its  participants 
materiaUy  and  adversely  affected  by  the 
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irreconcilable  material  conflict  vote  to 
decline  such  offier  or  (b)  piuvuant  to 
governing  Qualified  Plan  documents 
and  applicable  law.  the  Qualified  Plan 
makes  such  decision  without  a  vote  of 
its  participants. 

5.  Any  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  implications  will  be 
made  known  promptly  and  in  writing  to 
all  Qualified  Plans. 

6.  Each  Qualified  Plan  will  vote  as 
required  by  applicable  law  governing 
Qualified  Plan  documents. 

7.  All  reports  of  potential  or  existing 
conflicts  received  by  a  Board  and  all 
Bocutl  actions  with  regard  or 
determining  the  existence  of  a  conflict 
of  interest,  notifying  Qualified  Plans  of 
a  conflict,  and  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  appropriate  Board  or 
other  appropriate  records,  and  such 
minutes  or  other  records  shall  be  made 
available  to  the  Commission  upon 
request. 

8.  Each  Fund  will  disclose  in  its 
prospectus  that-  (a)  Shares  of  the  Fund 
may  be  offered  to  insurance  company 
separate  accounts  on  a  mixed  and 
shared  basis  and  to  Qualified  Plans;  (b) 
materials  irreconcilable  conflicts  may 
arise  between  the  interests  of  various 
contractowners  participating  in  the 
Fund  and  the  interests  of  Qualified 
Plans  investing  in  the  Fund;  and  (c)  the 
Board  of  such  Fund  will  monitor  events 
in  order  to  identify  the  existence  of  any 
material  conflict  and  determine  what 
action,  if  any.  should  be  taken  in 
response  to  such  material  irreconcilable 
dbnflict 

9.  No  less  than  annually,  the 
Participants  shall  submit  to  each  Board 
such  reports,  materials  or  date  as  the 
Board  may  reasonably  request  so  that 
the  Board  may  carry  out  folly  the 
obligations  imposed  upon  it  by  the 
conditions  contained  in  the  application. 
Such  reports,  materials  and  data  shall  be 
submitted  more  frequently  if  deemed 
appropriate  by  the  Board.  The 
obligations  of  the  Participants  to 
provide  these  reports,  material  and  date 
shall  be  a  contractual  obligation  of  all 
Participante  under  the  agreemente 
governing  their  participation  in  the 
Fimds. 

10.  Neither  Fimd  will  accept  a 
purchase  order  from  a  Qualified  Plan  if 
such  purchase  would  make  the 
Qualified  Plan  shareholder  an  owner  of 
10%  or  more  of  the  assets  of  such  Fund 
unless  such  Qualified  Plan  executes  a 
fund  participation  agreement  with  the 
relevant  Fund  including  the  conditions 
set  forth  herein  to  the  extent  applicable. 
A  Qualified  plan  will  execute  a 


shareholder  application  containing  an 
acknowledge  of  this  condition  at  the 
time  of  its  initial  purchase  of  shares  of 
such  Fund. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protectfon  of  investors  of  the  purposes 
feirly  intended  by  the  policy  and 
provisions  of  the  1940  Act 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Kfarsaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  97-32366  FUed  12-10-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rei.  Na  10-22826;  Hie  No.  812-107aag 

PBHQ  Insurance  Series  Fund,  Inc.,  et 
si.;  Notice  of  Applicstion 

Decemlier  4, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for  an 
order  pursuant  to  Section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act"). 

SUMMARY  OF  APPLICATION:  Applicante 
seek  an  order  pursuant  to  Section  6(c) 
of  the  1940  Act  for  exemptions  from  the 
provisions  of  Sections  9(a),  13(a),  15(a) 
and  15(b)  of  the  1940  Act  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  thereunder  to 
the  extent  necessary  to  permit  shares  of 
any  current  or  fotiue  series  of  the  Fund 
and  shares  of  any  other  investment 
company  that  is  designed  to  fund 
variable  insurance  products  and  for 
which  the  Adviser,  or  any  of  its 
affiliates,  may  serve  now  or  in  the 
foture,  as  investment  adviser, 
administrator,  manager,  principal 
underwriter  or  sponsor  (the  Fimd  and 
such  other  investment  companies 
referred  to  collectively  as  the  "Insurance 
Products  Funds")  to  be  offered  and  sold 
to,  and  held  by  variable  annuity  and 
variable  life  insurance  separate  accounte 
of  both  affiliated  and  unaffiliated  life 
insurance  companies  ("Participating 
Insurance  Companies")  and  qualified 
pension  and  retirement  plans  outeide  of 
the  separate  account  context  ("Qualified 
Plans"  or  "Plans"). 

APPLICANTS:  PBHG  Insurance  Series 
Fund.  Inc.  (the  "Ftmd")  and  Pilgrim 


Baxter  ft  Associates.  Ltd.  (die 

"Adviser"). 

FMJNG  DATE:  The  application  was  filed 

on  September  15. 1997. 

HEARMQ  OR  NOmCATION  OF  HEANMa:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a* 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Coumission  by 
5:30  p.m.  on  December  29, 1997,  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W..  Washington.  D.C.  20549. 
Applicants.  1255  Drummera  Lane.  Suite 
300,  Wayne.  PA  19087-1590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Megan  L.  Dimphy,  Attorney,  or  Mark 
Amorosi,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Tollowing 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC,  450  Fifth  Street,  N.W., 
Washington.  D.C  20549  (tel.  (202)  942- 
8090). 

Applicants'  Repreaentatioiis 

1.  The  Adviser  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  and 
serves  as  the  investment  adviser  for  the 
Fund. 

2.  The  Fund,  an  op>en-end 
management  investment  company,  is  a 
Maryland  corporation.  The  Fund 
currently  consists  of  six  separate  series 
and  may  in  the  future  issue  shares  of 
additional  series. 

3.  Shares  of  the  Fund  are  currently 
offered  to  separate  accoiuts  of 
I^rticipating  Insiuvnce  Companies  to 
serve  as  investment  vehicles  for  variable 
aimuify  and  variable  life  insurance 
contracts  (including  single  premium, 
scheduled  premium,  modified  single 
premium  and  flexible  premium 
contracts)  (collectively,  "Variable 
Contracts").  These  separate  accounts 
either  will  be  registered  as  investment 
companies  imder  the  1940  Act  or  will 
be  exempt  from  such  registration. 

4.  The  Participating  Insurance 
Companies  wiU  establish  their  own 
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I  accounts  and  design  their  own 
Variaible  Contracts.  Each  Participating 
Insunnce  Company  will  have  the  legal 
obligation  of  sadaiying  all  applicable 
roquirementa  undtf  the  federal 
Mcuritiaa  laws.  The  role  of  the 
bMurance  Products  Funds  will  be 
limited  to  that  of  offering  their  shares  to 
•epwmte  accoimts  of  Participating 
huuiance  Companies  and  to  Qualified 
Plans  and  fulfilling  the  conditions  set 
forth  in  the  application  and  daacri bed 
later  in  this  notice.  Each  Participating 
Insurance  Company  will  enter  into  a 
fund  participation  agreement  with  the 
Insurance  Products  Fund  in  which  the 
Participating  Insurance  Company 
invests. 

Applicants'  Legal  Aaelysie 

1.  Applicants  request  that  the 
Commission  issue  an  order  under 
Section  6(c)  of  the  1940  Act  granting 
exemptions  from  Sections  9(a),  13(a). 
15(a)  and  15(b)  thereof  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  thereunder, 
to  the  extent  necessary  to  permit  shares 
of  the  Insurance  Products  Funds  to  be 
offiered  and  sold  to.  and  held  by  (1) 
variable  annuity  and  variable  life 
insurance  iepeiete  eccounts  of  the  same 
life  insuranoe  compeny  or  of  any 
affiliated  life  insurance  company 
("mixed  funding*');  (2)  separate 
accounts  of  unaffiliated  life  insurance 
companies  (including  both ' 
annuity  and  variable  llie  i 
•ocounu)  ("shared  funding");  and  (3) 
qualified  pension  and  retirement  plans 
outside  the  separate  account  context. 

2.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1040  Act  as  a  unit  investment  trust. 
Rule  6e-2(b)(15)  provides  partial 
exemptions  from  Section  9(a),  13(a), 
15(a)  and  15(b)  of  the  1940  Act  These 
exemptions  are  available  only  where  all 
of  the  assets  of  the  separate  account 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  which  ofier  their  shares 
exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer  or 
any  affiliated  life  insurance  company. 
Therefore,  the  relief  granted  by  Rule  6e- 
2(bXl5)  U  not  available  if  the  scheduled 
premium  variable  life  Insurance 
separate  account  owns  shares  of  a 
management  investment  company  that 
also  offers  it  shares  to  a  variable  annuity 
separate  account  of  the  same  insurance 
company  or  an  affiliated  insurance 
company.  The  relief  granted  by  Rule  6e- 
2(b)(l5)  is  not  available  if  the  scheduled 
premium  variable  life  insurance 
separate  account  owns  shares  of  an 
underlying  management  investment 


company  that  also  offers  its  shares  to  a 
variable  annuity  separate  account  of  the 
same  insurance  company  or  an  affiliated 
insurance  com{>any  or  to  separate 
accounts  funding  variable  contracts  of 
one  or  more  unaffiliated  life  insurance 
companies.  The  relief  granted  by  Rule 
ee-2(b)(15)  alao  is  not  available  if  the 
shares  of  the  Insurance  Products  Funds 
also  are  sold  to  Qualified  Plans. 

3.  In  connection  with  the  funding  of 
flexible  premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  unit  investment  trust.  Rule  6e- 
3(T)(b)(15)  provides  partial  exemptions 
from  Sections  9(A).  13(a).  15(a)  and 
15(b)  of  the  1940  Act  These  exemptions 
are  available  only  where  all  of  the  assets 
of  the  separate  account  consist  of  the 
■hsns  of  one  or  more  registered 
management  investment  companies 
which  offer  their  shares  exclusively  to 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance  company, 
offering  either  scheduled  premium 
variable  life  insiuance  contracts  or 
Qexible  premium  variable  life  insiirance 
contracts,  or  both:  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company. 
Therefore,  the  exemptions  provided  by 
Rule  6e-3(T)(b)(15)  are  available  if  the 
underlying  fund  is  engaged  in  mixed 
funding,  but  are  not  available  if  the  fund 
is  engaged  in  shared  funding  or  if  the 
fund  sells  Its  shares  to  Qualified  Plans. 

4.  Applicants  state  that  the  current  tax 
permits  the  Insurance  Products  Funds  to 
increase  their  asset  bese  through  the  sale 
of  shares  to  Plans.  Section  817(b)  of  the 
Intenud  Revenue  Code  of  1986.  as 
amended  (the  "Code"),  imposes  certain 
diversification  standards  on  the 
underlying  assets  of  Variable  Contracts. 
The  Code  provides  that  such  contracts 
shall  not  be  treated  as  an  annuity 
contract  or  life  insurance  contract  for 
any  period  (and  any  subsequent  period) 
during  which  the  investments  are  not 
adequately  diversified  in  accordance 
with  regulations  prescribed  by  the 
Treasury  Department.  Treasury 
regulations  provide  that,  to  meet  the 
diversification  requirements,  all  of  the 
beneficial  interests  in  an  investment 
company  must  be  held  by  the  segregated 
asset  accounts  of  one  or  mote  insurance 
compaales.  The  rsgulatiaos  do  contain 
certain  exceptions  to  this  requirement, 
however,  one  of  which  permits  shares  of 
an  investment  company  to  be  held  by 
the  trustee  of  a  qualified  or  retirement 
plan  without  adversely  affecting  the 
ability  of  shares  in  the  same  investment 
company  also  to  be  held  by  the  separate 
accounts  of  insurance  comftanies  in 
connection  with  their  variable  annuity 


and  variable  life  contracts  (Treas.  Reg. 
$1.817.-5(f)(3)(iii)). 

5.  Applicants  state  that  the 
promulgation  of  Rules  6e-2  and  6e-3(T) 
preceded  the  issuance  of  these  Treasury 
regulations.  Applicants  assert  that, 
given  the  then  current  tax  law,  the  sale 
of  shares  of  the  same  underlying  fund  to 
separate  accounts  and  to  Plans  could 
not  have  been  envisioned  at  the  time  of 
the  adoption  of  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15). 

6.  Applicants  request  relief  for  a  class 
or  clanes  of  persons  and  transactions 
consisting  of  Participating  Insurance 
Companies  and  their  scheduled 
premium  variable  life  insurance 
separate  accounts  and  flexible  premium 
variable  life  iiuurance  separate  accounts 
(and.  to  the  extent  necessary,  any 
investment  adviser,  principwl 
underwriter  and  depositor  of  such 
separate  accounts)  investing  in  any  of 
the  Insurance  Products  Funds. 

7.  Section  6(c)  authorizes  the 
Commission  to  grant  exemptions  from 
the  provisions  of  the  1940  Act.  and  rules 
thereunder,  if  and  to  the  extent  that  an 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act 

Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
&irly  intended  by  the  policy  and 
provisions  of  the  1940  Act 

Disqualification 

8.  Section  9(a)(3)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any       • 
company  to  act  as  investment  adviser  to 
or  principal  underwriter  of  any 
registered  opened  investment  company 
if  an  affiliated  person  of  that  company 
is  subject  to  a  disqualification 
enumerated  in  Sections  9(a)(1)  or  (2). 
Rules  6e-2(b)(l5)(i)  and  (ii),  and  6e- 
3(T)(b)(15(i)  and  (ii)  provide  partial 
exemptions  from  Section  9(f)  under 
certain  circumstances,  subject  to  the 
limitations  on  mixed  and  shared 
funding.  These  exemptions  limit  the 
application  of  eligibility  restrictions  to 
affiliated  individuals  or  companies  that 
directly  participate  in  the  management 
or  administration  of  the  underlying 
investment  comfwny. 

9.  Applicants  state  that  the  relief  from 
Section  9(a)  provided  by  Rules  6e- 
2(b)(15)  and  6e-3(T)(bKl5),  in  effect 
limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
Section  9.  Applicants  assert  that  it  is  not 
necessary  for  the  protection  of  investors 
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or  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  1940  Act  to 
apply  the  provisions  of  Section  9(a)  to 
the  many  individuals  who  do  not 
directly  participate  in  the 
administration  or  management  of  the 
Insurance  Products  Funds,  who  are 
employed  by  the  various  unaffiliated 
insurance  companies  (or  affiliated 
companies  of  Participating  Insurance 
Companies)  that  may  utilize  the 
Insurance  Products  Funds  as  the 
funding  medium  for  Variable  Contracts. 
Applicants  do  not  expect  the 
Participating  Insurance  Companies  to 
play  any  role  in  the  management  or 
adininistration  of  the  Insurance 
Products  Funds.  Applicants  assert, 
therefore,  that  applying  the  restrictions 
of  Section  9(a)  to  individuals  employed 
by  Participating  Insurance  Companies 
serves  no  regulatory  purpose. 

10.  Applicants  state  that  the  relief 
requested  should  not  be  affected  by  the 
proposed  sale  of  Insurance  Products 
Fluids  to  Qualified  Plans  because  the 
Plans  are  not  investment  companies  and 
will  not  be  deemed  affiliates  solely  by 
virtue  of  their  shareholdings. 

Pass-Through  Voting 

11.  Applicants  submit  that  Rule  6e- 
2(b)(15Kiii)  and  6e-3(T)(b)(15)(iii) 
assume  the  existence  of  a  "pass-through 
voting"  requirement  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account 
Applicants  state  that  Rule  6e- 
2(b)(15){iii)  and  6e-3(T)(b)(15)(iii) 
provide  exemptions  from  the  pass- 
through  voting  requirements  in  limited 
situations,  assiuning  the  limitations  on 
mixed  and  shared  funding  imposed  by 
the  1940  Act  and  the  rules  thereunder 
are  observed.  More  specifically.  Rules 
6e-2(b)(15)(iii)(A)  and  6fr- 
3(T)(b)(15)(iii)(A)  provide  that  the 
insuirance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  in  connection  with  the  voting  of 
shares  of  an  imderiying  investment 
company  if  such  instructions  would 
require  such  shares  to  be  voted  to  cause 
an  underlying  investment  company  to 
make,  or  refrain  frt>m  making,  certain 
investments  which  would  result  in 
changes  in  the  subclassification  or 
investment  objectives  of  such  company, 
or  to  approve  or  disapprove  any  contract 
between  an  investment  company  and  its 
investment  adviser,  when  required  to  do 
so  by  an  insurance  regulatory  authority. 
In  addition.  Rules  6e-2(b)(15)(iii)(B)  and 
6e-3(T)(b)(l5)(iiiKB)  provide  that  an 
insurance  company  may  disregard 
contract  owners'  voting  instructions 
with  regard  to  changes  initiated  by  the 
contract  owners  in  the  investment 
company's  investment  policies. 


principal  underwriter  or  investment 
adviser,  provided  that  disregarding  such 
voting  instructions  is  based  on  spKific 
good  faith  determinations. 

12.  Shares  of  the  Insurance  Products 
Funds  sold  to  Qualified  Plans  will  be 
held  by  the  trustees  of  such  Plans  as 
required  by  Section  403(a)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  ("ERISA").  Section  403(a) 
also  provides  that  the  trustees  must 
have  exclusive  authority  and  discretion 
to  manage  and  control  the  Plan  with  two 
exceptions:  (a)  When  the  Qualified  Plan 
expressly  provides  that  the  trustees  are 
subject  to  the  direction  of  a  named 
fiduciary  who  is  not  a  trustee,  in  which 
case  the  trustees  are  subject  to  proper 
directions  made  in  accordance  with  the 
terms  of  the  Plan  and  not  contrary  to 
ERISA;  and  (6)  when  the  authority  to 
manage,  acquire  or  dispose  of  assets  of 
the  Qualified  Plan  is  delegated  to  one  or 
more  investment  managers  pursuant  to 
Section  402(c)(3)  of  ERISA.  Unless  one 
of  the  two  exceptions  stated  in  Section 
403(a)  applies,  the  QuaUfied  Plan 
trustees  have  exclusive  authority  and 
responsibility  for  voting  proxies.  Where 
a  named  fiduciary  appoints  an 
investment  manager,  the  investment 
manager  has  the  responsibility  to  vote 
the  shares  held  unless  the  right  to  vote 
such  shares  is  reserved  to  the  trustees  or 
the  named  fiduciary.  The  Qualified 
Plans  may  have  their  trustees  or  other 
fiduciaries  exercise  voting  rights 
attributable  to  investment  securities 
held  by  the  Qualified  Plans  in  their 
discretion.  Where  a  QuaUfied  Plan  does 
not  provide  Qualified  Plan  participants 
with  the  right  to  give  voting 
instructions.  Applicants  state  that  they 
do  not  see  any  potential  for 
irreconcilable  material  conflicts  of 
interest  between  or  among  Variable 
Contract  holders  and  Plan  participants 
with  respect  to  voting  of  the  respective 
Insurance  Products  Fund's  shares. 
Accordingly.  Applicants  note  that, 
unlike  the  case  with  insurance  company 
separate  accounts,  the  issue  of  the 
resolution  of  material  irreconcilable 
confficts  with  respect  to  voting  is  not 
present  with  respect  to  Qualified  Plans 
since  the  Plans  are  not  entitled  to  pass- 
through  voting  privileges.  Even  if  a 
Qualified  Plan  were  to  hold  a 
controlling  interest  in  an  Insurance 
Products  Fund,  the  Applicants  do  not 
believe  that  such  control  would 
disadvantage  other  investors  in  such 
Insurance  Products  Fimd  to  any  greater 
extent  than  is  the  case  when  any 
institutional  shareholder  holds  a 
majority  of  the  voting  securities  of  any 
open-end  management  investment 
company.  In  this  regard,  the  Applicants 


submit  that  investment  in  an  Insurance 
Products  Fund  by  a  QuaUfied  Plan  will 
not  create  any  of  the  voting 
compUcations  occasioned  by  mixed 
funding  or  shared  funding. 

13.  Applicants  state  that  some  of  the 
QuaUfied  Plans  may  provide  for  the 
tnistee(s),  an  investment  adviser(s)  or 
another  named  fiduciary  to  exercise 
voting  rights  in  accordance  with 
instructions  from  Qualified  Plan 
participants.  Applicants  state  that,  in 
such  cases,  the  purchase  of  shares  by 
such  QuaUfied  Plans  does  not  present 
any  complications  not  otherwise 
occasioned  by  mixed  or  shared  funding. 

Conflicts  of  Interast 

14.  Applicants  state  that  no  increased 
conflict  of  interest  would  be  presented 
by  the  granting  of  the  requested  reUeL 
Applicants  that  shared  funding  does  not 
present  any  issues  that  do  not  already 
exist  where  a  single  insurance  company 
is  licensed  to  do  business  in  several 
states.  In  this  regard.  Applicants  note 
that  when  different  Participating 
Insurance  Companies  are  domiciled  in 
difiierent  states,  it  is  possible  that  the 
state  insurance  regulatory  body  in  a 
state  in  which  one  Participating 
Insurance  Company  is  domicile  could 
require  action  Uiat  is  inconsistent  with 
the  requirements  of  other  insurance 
regulators  in  one  or  more  other  states  in 
which  other  Participating  Insurance 
Companies  are  domiciled.  The 
possibility,  however,  is  not  different  or 
greater  than  exists  when  a  single  insurer 
and  its  afiiUates  offer  their  insurance 
products  in  sevraal  states,  as  is  currently 
permitted. 

15.  AppUcants  state  that  affiliation 
does  not  reduce  the  potential,  if  any 
exists,  for  difilBrences  in  state  regulatory 
requirements.  In  any  event  the 
conditions  set  forth  in  the  appUcatioo 
and  later  in  this  notice  (which  are 
adapted  from  the  conditions  Included  in 
Rule  63-3(T)(b)(15))  are  designed  to 
safeguard  against  any  adverse  effects 
that  differences  among  state  regulatory 
requirements  may  produce.  If  a 
particular  state  insurance  regulator's 
decision  conflicts  with  the  majority  of 
other  state  regulators,  the  affected 
insurer  may  be  required  to  withdraw  its 
separate  account's  investment  in  the 
relevant  Insurance  Products  Funds. 

16.  Applicant's  also  assert  that 
affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  when  a  Participating 
Insurance  Company  could  disregard 
Variable  Contract  owner  voting 
instructions.  The  potential  for 
disagreement  is  limited  by  the 
requirements  that  disregarding  voting 
instructions  be  reasonable  and  based  on 
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specified  good  fsith  detenninations. 
HowBvw.  if  the  Patticipsting  Insurance 
Compeny's  decision  to  disregard 
Variable  Contract  owner  voting 
instructions  represents  a  minority 
position  or  would  preclude  a  naajority 
vote  approving  a  particular  change,  such 
Pftiticipating  Insurance  Company  may 
be  required,  at  the  election  of  the 
relevant  Insurance  Products  Fund,  to 
withdraw  its  separate  account's 
investment  in  that  '"«"■"*•*  Products 
Fund  and  no  chaiga  or  penalty  will  be 
Impoaeri  upon  the  Variable  Contract 
owners  as  a  result  of  such  withdrawal. 

17.  Applicants  submit  that  there  is  no 
fOMon  why  the  investment  policies  of 
an  Insurance  Products  Fund  with  mixed 
funding  would  or  should  be  materially 
diChrent  bom  what  those  policies 
would  or  should  be  if  such  Insurance 
Products  Fund  or  series  thereof  funded 
only  variable  annuity  or  variable  life 
insurance  contracts.  In  this  regard. 
Applicants  note  that  a  fund's  adviser  is 
legally  obligated  to  manage  the  fund  in 
accordance  with  the  fund's  inv—tiuent 
objectives,  policies  and  restrictkMM  M 
well  as  any  guidelines  established  by 
the  fund's  Board.  Applicants  submit 
that  no  one  investment  strategy  can  be 
identified  aa  appropriate  to  a  particular 
insurance  product  or  to  a  Plan.  Each 
pool  of  variable  annuity  and  variable 
life  insurance  contract  ownen  is 
composed  of  individuals  of  diverse 
financial  status,  age,  insurance  and 
investment  goals.  A  fund  supporting 
even  one  type  of  insurance  product 
must  accommodate  these  diverse  factors 
in  order  to  attract  and  retain  purchasers. 
Applicants  submit  that  permitting 
mixed  and  shared  funding  will  provide 
economic  support  for  the  continuation 
of  the  Insurance  Products  Fluids.  In 
addition,  permitting  mixed  and  shared 
funding  also  will  facilitate  the 
establishment  of  additional  series  of 
Insurance  Products  Funds  serving 
diverse  goals. 

18.  As  noted  above.  Section  817(h)  of 
the  Code  imposes  certain  diversification 
standards  on  the  underlying  assets  of 
variable  annuity  contracts  and  variable 
life  insurance  contracts  held  in  the 
portfolios  of  management  investment 
companies.  Treasury  Regulation 

§  1.817-5(f)(3)(iii).  which  established 
diversification  requirements  for  such 
portfolios,  specifically  permits,  among 
other  things,  "qualified  pension  or 
retirement  plaxia"  and  insurance 
company  sepaiata  aocounts  to  share  the 
same  underlying  investment  company. 
Therefore,  Applicants  assert  that  neither 
the  code,  nor  the  Treasury  regulations, 
nor  the  revenue  rulings  thereunder 
present  any  inherent  conflicts  of  interest 
if  the  Qualified  Plans,  variable  annuity 


separate  accounts,  and  variable  life 
insurance  separate  accounts  all  invest  in 
the  same  management  investment 
company. 

19.  While  there  are  differences  in  the 
manner  in  which  distributions  are  taxed 
for  variable  annuity  contracts,  variable 
life  insurance  contracts  and  Plans. 
Applicants  state  that  the  tax 
consequences  do  not  raise  any  conflicts 
of  interest  When  distributions  are  to  be 
made,  and  the  separate  accotmt  of  the 
Participating  Insurance  Company  or 
Qualified  Plan  cannot  net  purchase 
payments  to  make  the  distributions,  the 
separate  account  or  Qualified  Plan  will 
redeem  shaiea  of  the  Insurance  Products 
Funds  at  their  roapective  net  asset 
values.  The  Qualified  Plan  will  then 
make  distributions  in  accordance  with 
the  terms  of  the  Plan  and  the 
Participating  Insurance  Company  will 
make  distributions  in  accordance  with 
the  terms  of  the  Variable  Contract. 

20.  Applicants  submit  that  the  ability 
of  the  Insurance  Products  Funds  to  sell 
their  respective  shares  directly  to     * 
Qualified  Plans  does  not  create  a 
"smior  security,"  as  such  term  is 
defined  under  Section  18(g]  of  the  1940 
Act,  with  respect  to  any  Variable 
Contract  owner  as  opposed  to  a 
participant  under  a  Qualified  Plan.  As 
noted  above,  regardless  of  the  rights  and 
benefits  of  participants  under  the 
Qualified  Plans,  or  Variable  Contract 
owners  under  their  Variable  Contracts, 
the  Qualified  Plans  and  the  separate 
accounts  of  Participating  Insurance 
Companies  have  rights  only  with 
respect  to  their  respective  shares  of  the 
Insurance  Products  Funds.  They  can 
redeem  such  shares  at  their  net  asset 
value.  No  shareholder  of  any  of  the 
Insurance  Products  Funds  has  any 
preference  over  any  other  shareholder 
with  respect  to  distribution  of  assets  or 
payments  of  dividends. 

21.  Applicants  asaert  that  there  are  no 
conflicts  between  the  Variable  Contract 
OMmen  and  the  Plan  participants  with 
respect  to  state  insurance 
commissioners'  veto  powers  over 
investment  objectives.  The  basic 
premise  of  shareholder  voting  is  that  not 
all  shareholders  may  agree  with  a 
particular  proposal.  While  time- 
consuming,  complex  transactions  must 
be  undertaken  to  accomplish 
redemptions  and  transfers  by  separate 
accounts,  trustees  of  Qualified  Plans  can 
quickly  redeem  shares  from  Insurance 
Products  Fluids  and  reinvest  in  other 
funding  vehicles  without  the  same 
regulatory  impediments  or.  as  in  the 
case  with  most  qualified  plans,  even 
hold  cash  or  other  liquid  assets  pending 
suiteble  alternative  investment. 
Applicants  maintain  that  even  if  there 


should  arise  issues  where  the  interests 
of  Variable  Contract  owners  and  the 
interests  of  participants  in  Plans  are  in 
conflict,  the  issues  can  be  almost 
immediately  resolved  because  the 
trustees  of  the  Plans  can,  on  their  own, 
redeem  shares  out  of  the  Insurance 
Products  Funds. 

22.  Applicants  submit  that  mixed  and 
shared  nuiding  should  provide  benefits 
to  Variable  Contract  ownen  by 
eliminating  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds.  Participating  Insurance 
Companies  will  benefit  not  only  firom 
the  investment  and  administrative 
expertise  of  the  Adviser  and  the 
Subadvisers,  but  also  from  the  cost 
efficiencies  and  investment  flexibility 
afforded  by  a  larger  pool  of  assets. 
Mixed  and  shared  funding  also  would 
permit  a  greater  amount  of  assets 
available  for  investment  by  the 
Insurance  Products  Funds,  thereby 
promoting  economies  of  scale,  by 
permitting  increased  safety  through 
greater  diversification  and  by  mnlcing 
the  addition  of  new  series  more  feasible. 
Therefore,  malcing  the  Insurance 
Products  Funds  available  for  mixed  and 
shared  funding  will  encourage  mora 
insurance  companies  to  offer  Variable 
Contracts,  and  this  should  result  in 
increased  competition  with  respect  to 
both  Variable  Contract  design  and 
pricing,  which  can  be  expected  to  result 
in  more  product  variation  and  lower 
charges. 

23.  Applicants  assert  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Separate  accounts  organized  as  unit 
investment  trusts  historically  have  been 
employed  to  accumulate  shares  of 
mutual  funds  which  have  not  been 
affiliated  with  the  depositor  or  sponsor 
of  the  separate  account.  Applicants  do 
not  believe  that  mixed  and  shared 
funding,  and  sales  to  Qualified  Plans, 
will  have  any  adverse  federal  income 
tax  consequences. 

Applicants'  Conditiona 

Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  each  Insurance 
Products  Fund's  Board  of  Trustees  or 
Directors  (each,  a  "Board")  shall  consist 
of  persons  who  are  not  "interested 
persons"  thereof,  as  defined  by  Section 
2(a)(19)  of  the  1940  Act  and  the  rules 
thereunder  and  as  modified  by  any 
applicable  orders  of  th&Commission, 
except  that  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualification, 
or  bona  fide  resignation  of  any  Board 
member,  then  the  operation  of  this 
condition  shall  be  suspended:  (a)  For  a 
period  of  45  days,  if  the  vacancy  or 
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vacancies  may  be  filled  by  the  Board;  (b) 
for  a  period  of  60  days,  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  Each  Insurance  Products  Fund's 
Board  will  monitor  the  fund  for  the 
existence  of  any  material  irreconcilable 
conflict  between  and  among  the 
interests  of  the  Variable  Contract  owners 
of  all  separate  accounts  and  of  Plan 
participants  and  Qualified  Plans 
investing  in  the  Insurance  Products 
Funds,  and  determine  what  action,  if 
any.  should  be  taken  in  response  to  such 
conflicts.  A  material  irreconcilable 
conflict  may  arise  for  a  variety  of 
reasons,  including:  (a)  An  action  by  any 
state  insurance  regulatory  authority;  (b) 
a  change  in  applicable  federal  or  stete 
insurance,  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretive 
letter,  or  any  similar  action  by 
insurance,  tax.  or  securities  regulatory 
authorities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  the  funds  are  being 
managed;  (e)  a  difference  in  voting 
instructions  given  by  variable  annuity 
contract  owners,  variable  life  insurance 
contract  ownen  and  trustees  of  the 
Plans;  (0  a  decision  by  a  Participating 
Insurance  Company  to  disregard  the 
voting  instructions  of  Variable  Contract 
ownen;  or  (g)  if  applicable,  a  decision 
by  a  Qualified  Plan  to  disregard  the 
voting  instructions  of  Plan  participants. 

3.  'rhe  Adviser  (or  any  otner 
investment  adviser  of  an  Insurance 
Products  Fund),  any  Participating 
Insurance  Company  and  any  Qu^ified 
Plan  that  executes  a  fimd  participation 
agreement  upon  becoming  an  owner  of 
10%  of  more  of  the  assets  of  an 
Insurance  Products  Fund  (collectively. 
"Participants")  will  report  any  potential 
or  existing  conflicts  to  the  Board  of  any 
relevant  Insurance  Products  Fund. 
Participants  will  be  obligated  to  assist 
the  appropriate  Board  in  carrying  out  its 
responsibilities  under  these  conditions 
by  providing  the  Board  with  all 
information  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised. 
This  responsibility  includes,  but  is  not 
limited  to.  an  obligation  by  each 
Participating  Insurance  Company  to 
inform  the  Board  whenever  Variable 
Contract  owner  voting  instructions  are 
disregarded  and,  if  pass-through  voting 
is  applicable,  an  obligation  by  each 
Qualified  Plan  to  inform  the  Board 
whenever  it  has  determined  to  disregard 
Plan  participant  voting  instructions.  The 
responsibility  to  report  such 
information  and  conflicts  and  to  assist 


the  Boards  will  be  contractual 
obligations  of  all  Participating  Instirance 
Companies  and  Qualified  Plans 
investing  in  the  Insurance  Products 
Funds  under  their  respective 
agreements  governing  participation  in 
the  Insurance  Products  Funds,  and  such 
agreements  shall  provide  that  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  Variable 
Contract  ownen  and,  if  applicable.  Plan 
participants. 

4.  If  a  majority  of  an  Insurance 
Products  Fund's  Board  memben,  or  a 
majority  of  the  disinterested  Board 
members,  determine  that  a  material 
irreconcilable  conflict  exists,  the 
relevant  Participating  Insurance 
Companies  and  Qualified  Plans,  at  their 
expense  and  to  the  extent  reasonably 
practicable  (as  determined  by  a  majority 
of  the  disinterested  Board  memben). 
shall  take  whatever  steps  are  necessary 
to  remedy  or  eliminate  the  material 
irreconcilable  conflict  Such  steps  could 
include:  (a)  Withdrawing  the  assets 
allocable  to  some  or  all  of  the  separate 
accounts  bonx  the  Insurance  Products 
Fund  or  any  of  its  series  and  reinvesting 
such  assets  in  a  different  investment 
medium,  which  may  include  another 
series  of  the  Insurance  Products  Fund  or 
another  Insurance  Products  Fund;  (b)  in 
the  case  of  Participating  Insurance 
Companies,  submitting  the  question  as 
to  whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
Variable  Contract  owners  and,  as 
appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e..  variable 
annuity  or  variable  life  insurance 
contract  owners  of  one  or  more 
Participating  Insurance  Companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  Variable  Contract 
ownen  the  option  of  making  such  a 
change;  and  (c)  esteblishing  a  new 
registered  management  investment 
company  or  managed  separate  account. 
If  a  material  irreconcilable  conflict 
arises  because  of  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  Vwiable  Contract  owner 
voting  instructions,  and  this  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the 
Insurance  Products  Fund,  to  withdraw 
its  separate  account's  investment  in 
such  fund,  and  no  charge  or  penalty  will 
be  imposed  as  a  result  of  such 
withdrawal.  If  a  material  irreconcilable 
conflict  arises  because  of  a  Qualified 
Plan's  decision  to  disregard  Plan 
participant  voting  instructions,  if 
applicable,  and  that  decision  represents 
a  minority  position  or  would  preclude 


a  majority  vote,  the  Qualified  Plan  may 
be  required,  at  the  election  of  the 
Insurance  Products  Fund,  to  withdraw 
its  investment  in  such  fund,  and  no 
charge  or  penalty  will  be  imposed  as  a 
result  of  such  withdrawal. 

The  responsibility  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Qualified  Plans  under  their  agreements 
governing  participation  in  the  Insurance 
Products  Funds  and  these 
responsibilities  shall  be  carried  out  with 
a  view  only  to  the  interests  of  the 
Variable  Contract  ownen  and,  as 
applicable.  Plan  participants. 

For  purposes  of  Concution  4,  a 
majority  of  the  disinterested  memben  of 
the  applicable  Board  shall  determine 
whether  or  not  any  proposed  action 
adequately  remedies  any  material 
irreconcilable  conflict,  but  in  no  event 
will  an  Insurance  Products  Fund  or  the 
Adviser  (or  any  other  investment 
adviser  of  the  Insurance  Products 
Fimds)  be  required  to  esteblish  a  new 
funding  medium  for  any  Variable 
Contract.  No  Participating  Insurance 
Company  shaU  be  required  by  Condition 
4  to  esteblish  a  new  funding  medium  Cor 
any  Variable  Contract  if  a  majority  of 
Variable  Contract  ownen  materially 
affected  by  the  material  irreconcilable 
conflict  vote  to  decline  such  offer.  No 
Qualified  Plan  shall  be  required  by 
Condition  4  to  esteblish  a  new  funding 
medium  for  such  Qualified  Plan  if  (a)  a 
majority  of  Plan  participants  materially 
and  adversely  affected  by  the  material 
irreconcilable  conflict  vote  to  decline 
such  offer  or  (b)  punuant  to  governing 
plan  documents  and  applicable  law,  the 
Plan  makes  such  decision  without  Plan 
participant  vote. 

5.  Participants  will  be  informed 
promptly  in  writing  of  a  Board's 
determination  of  the  existence  of  an 
irreconcilable  material  conflict  and  its 
implications. 

6.  Participating  Insurance  Companies 
will  provide  fwss-through  voting 
privileges  to  all  Variable  Contract 
ownen  so  long  as  the  Commission 
continues  to  interpret  the  1940  Act  as 
requiring  pass-through  voting  privileges 
for  Variable  Contract  ownen. 
Accordingly,  such  Participating 
Insurance  Companies,  where  applicable; 
will  vote  shares  of  the  Insiuance 
Products  Fund  held  in  their  separate 
accounts  in  a  manner  consistent  with 
voting  instructions  timely  received  from 
Variable  Contract  ownen.  In  addition, 
each  Participating  Insurance  Company 
will  vote  shares  of  the  Insurance 
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Products  Fund  held  in  its  separata 
accounts  for  which  it  has  not  received 
timely  voting  instructions  from  contract 
owners,  as  well  as  shares  it  owns,  in  the 
saxne  proportion  as  those  shares  for 
which  it  has  received  voting 
instructions.  Participating  Insurance 
Companies  will  be  responsible  for 
assuring  that  each  of  their  separate 
accounts  investing  in  an  Insurance 
Products  Fund  calculates  voting 
privileges  in  a  manner  consistent  with 
all  other  Participating  Insurance 
Companies.  The  obligation  to  vote  an 
Insurance  Products  Fund's  shares  and 
calculate  voting  privileges  in  a  manner 
consistent  with  all  other  separate 
accounts  investing  in  the  Insurance 
Products  Fund  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  the  agreements 
governing  participation  in  the  Insurance 
Products  Fund.  Each  Plan  will  vote  as 
required  by  applicable  law  and 
governing  Plan  documents. 

7.  All  reports  of  potential  or  existing 
conflicts  received  by  a  Board,  and  all 
Board  action  with  regard  to  (a) 
determining  tiie  existence  of  a  conflict, 
(b)  notifying  Participants  of  a  conflict, 
and  (c)  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  meetings  of  the 
appropriate  Board  or  other  appropriate 
records.  Such  minutes  or  other  records 
shall  be  made  available  to  the 
Commission  upon  request. 

8.  Each  Insurance  Products  Fund  will 
notify  all  Participating  Insurance 
Companies  that  separate  account 
prospectus  disclosure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  Each 
Insurance  Products  Fund  shall  disclose 
in  its  prospectus  that:  (a)  Its  shares  may 
b«  offered  to  insurance  company 
separate  accounts  that  fund  both 
variable  annuify  and  variable  life 
insurance  contracts,  and  to  Qualified 
Plans;  (b)  differences  in  tax  treatment  or 
other  considerations  may  cause  the 
interests  of  various  Variable  Contract 
owners  participating  in  the  Insurance 
Products  Fund  and  the  interests  of 
Qualified  Plans  investing  in  the 
Insurance  Products  Fund  to  conflict; 
and  (c)  the  Board  will  monitor  the 
Insurance  Products  Fund  for  any 
material  conflicts  and  determine  what 
action,  if  any,  should  be  talcen. 

9.  Each  Insurance  Products  Fund  will 
comply  with  all  provisions  of  the  1940 
Act  requiring  voting  by  shareholders 
(for  these  purposes,  the  persons  having 
a  voting  interest  in  the  shares  of  the 
Insurance  Products  Funds).  In 
particular,  each  such  Insurance 
Products  Fund  either  will  provide  for 


annual  shareholder  meetings  (except 
insobr  as  the  Commission  may  interpret 
Section  16  of  the  1940  Act  not  to  require 
such  meetings)  or  comply  with  Section 
16(c)  of  the  1940  Act  (although  more  of 
the  Insurance  Products  Funds  shall  be 
one  of  the  trusts  described  in  Section 
16(c)  of  the  1940  Act),  as  well  as  with 
Section  16(a)  of  the  1040  Act  and,  if  and 
when  applicable.  Section  16(b)  of  the 
1940  Act.  Further,  each  Insurance 
Products  Fund  will  act  in  accordance 
with  the  Commission's  interpretation  of 
the  requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  Board 
members  and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

10.  If  and  to  the  extent  tliat  Rule  6e- 
2  or  Rule  6e-3(T)  under  the  1940  Act  is 
amended,  or  Rule  6e-3  under  the  1940 
Act  is  adopted,  to  provide  exemptive 
relief  from  any  provision  of  the  1940 
Act.  or  the  rules  promulgated 
thereunder,  with  respect  to  mixed  or 
shared  funding,  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  in  the  application,  then  the 
Insurance  Products  Funds  and/or  the 
Participants,  as  appropriate,  shall  tai^e 
such  steps  as  may  be  necessary  to 
comply  with  Rule  6e-2  or  Rule  6e-3(T). 
as  amended,  or  proposed  Rule  6e-3  as 
adopted,  to  the  extent  such  Rules  are 
applicable. 

11.  The  Participants,  at  least  annually, 
shall  submit  to  each  Board  such  reports, 
materials  or  data  as  eech  Board  may 
reasonable  request  so  that  such  Boards 
may  fully  carry  out  the  obligations 
imposed  upon  them  by  the  conditions 
stated  in  the  application.  Such  reports, 
materials  and  data  shall  be  submitted 
more  frequently  if  deemed  appropriate 
by  the  Boards.  The  obligations  of  the 
Participants  to  provide  these  reports, 
materials  and  data  upon  reasonable 
request  of  a  Board  shall  be  a  contractiial 
obligation  of  all  Participants  under  the 
agreements  governing  their  participation 
in  the  Insurance  Products  Funds. 

12.  If  a  Qualified  Plan  or  Plan 
participant  shareholder  should  become 
an  owner  of  10%  or  more  of  the  assets 
of  an  Insurance  Products  Fund,  such 
Plan  will  execute  a  participation 
agreement  with  such  fund  which 
includes  the  conditions  set  forth  herein 
to  the  extent  applicable.  A  Qualified 
Plan  or  Plan  participant  will  execute  an 
application  containing  an 
acknowledgment  of  this  condition  upon 
such  Plan's  initial  purchase  of  the  share 
of  any  Insurance  Products  Fund. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  assert  that  the  requested 


exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
pro\d8ions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  cf 
Investment  Management,  pursuant  to 
delegated  autliority. 
MaiSaret  H.  McFarlaad. 
Deputy  Secretary. 

(FR  Doc.  97-32365  Filed  12-10-07;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaee  No.  35^26790] 

Rllngs  Under  the  Public  UtflHy  Holding 
Company  Act  of  1935,  as  Amended 

r'AcT') 

December  4, 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  AH  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(8)  fiDr  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
applicationls]  and/or  declaration(8)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  29,  1997.  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(8)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Consolidated  Natural  Gee  Co.,  et  al. 

(70-8961) 

Consolidated  Natural  Gas  Company 
("CNG").  CNG  Tower.  625  Liberty 
Avenue,  Pittsburgh.  Pennsylvania 
15222-3199,  a  registered  holding 
company,  its  wholly-owned  nonutility 
subsidiary  company,  CNG  Energy 
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Services  Corporation  ("Energy 
Services"),  One  Park  Ridge  Center.  P.O. 
Box  15746.  Pittsburgh,  Pennsyivaiiia 
15244-0746,  and  CNG  Power  Cnnpany 
("Power").  One  Paric  Ridge  Center,  P.O< 
Box  15746.  Pittsbttii^^  EenasylvaBia: 
15244-0746,  a  nonutility  subsidiary 
company  of  Energy  Services,  have  filed 
an  application-declaraticm  imder 
sections  6(a).  7, 12(b),  13  and  32  of  the 
Act  and  rules  45,  53,  54, 83, 87. 90  and 
01  under  the  Act. 

CNG  proposes  that  Power  become  the 
vehicle  for  CNG  investments  in  exempt 
wholesale  generatoie  ("EWGs")  in  the 
U.S.  Investments  in  EWGs  would  be 
made  with  internally  generated  funds. 
CNG  proposes  that  intwmediate 
companies  be  formed  to  make  EWG 
investments  ("faitermediate 
Companies").  The  Intermediate 
Cfwnpenies  will  be  special-purpose 
subsidiaries  that  may  acquire  interests 
in  other  corporations,  joint  ventures, 
partnerships,  and  other  investment 
entities  created  to  invest  in  EWGs. 

CNG,  Energy  Services,  Power  and  its 
subsidiary  companies,  including  the 
Intermediate  Oompanies,  seek 
Commissioneuthoriaation  to  enter  into 
guarantee  arfangements,  to  obtain  letters 
of  credit,  and  oUOTwise  to  provide 
credit  support  throu^  December  31. 
2002  with  respect  to  EWG  investments. 
The  maximum  agpegate  limit  on  all 
such  credit  support  would  be  $150 
million. 

Energy  Services  and  its  affiUatea 
propose  to  perform  services  or 
constmction  fbr.  or  sell  goods  to.  EWGs 
in  which  Power  has  acquired  an 
interest  Services,  construction  and 
goods  may  be  market-priced  if  the  EWGs 
provide  no  services,  construction  or 
goods  to  CNG  utility  companies  in  the 
U.S. 

Energy  Services  and  its  affiliates  also 
propose  to  contract  with  CNG 
companies  to  provide  those  services, 
construction  and  goods  to  EWGs.  ^ 
Services.  c(»struction  and  goods 
obtained  from  U.S.  CNG  utility 
companies  wotild  be  cost-prirad  but 
services,  construction  and  goods  from 
CNG  non-utility  sulieidiiuy  companies 
would  be  cost-priced  or  market-priced — 
provided  that  services,  constmction  and 
goods  from  CNG  non-utility  subsidiary 
companies  "substantially"  involved  in 
the  provision  of  services,  construction 
or  goods  to  U.S.  CNG  utility  companies 
woidd  be  cost-priced. 

Energy  Services  has  authorized 
capital  of  4,000  shares  of  common  stock. 
Sl.OO  par  value  per  share  ("Common 
Stock").  CNG  proposes  to  change  the 
par  value  of  each  share  of  Common 
Stock  from  Sl.OO  to  $10,000  and 
incteese  the  authorized  shares  to  50,000 


shares.  CNG  states  that  the  issuance  of 
addition  Common  Stock  fbr  $10,000  per 
share  will  allow  Energy  Services  to 
consimmiate  additiooaL  equity  financing 
for  tfaeprc^osedHansitions'aiul  for 
other  authariaed-or  ajMrnptiranaactiDns. 

For  tiis  Commission,  by  ths  Division  of 
Investment  Managwnspt.  puieuant  to 
delegated  authority. 

MaigantH.  Mi^ailaBd. 

Deputy  Secntaiy. 

(FR  Doc.  97-32368  Piled  12-10-07;  8:45  am) 
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Decanibar  3. 1997. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1S34 
("Act").i  and  Rule  lOb^  thereunder.^ 
notice  is  ber^w  given  that  on  November 
20. 1997,  the  Oiicego  Board  Options 
Exchange,  hic.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commissioh  is  publi^iing  this  notice  to 
tt^cit  comments  on  the  proposed  rule 
change  from  interested  pearsons. 

L  Sdf-Kegnlatnry  Olganizatioa'e 
StatsmsBt  otAm  Temas  of  S^atanoe  of 
the  Prepoeed  Rule  Cheage 

The  CBCffi  proposes  to  modify  the 
Exchange  transaction  fees  ^pUcable  to 
transactions  in  options  on  the  Standard 
k  Poor's  100  Stock  Index  ("OEX"). 

IL  Sdf-Regnlatory  OrgaaisatioB's 
Statement  of  the  Pmpeee^  and 
Statutory  Baaia  for  die  Prepoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change,  llie  text  of  these  statements 
may  be  examined  at  tlwplaces  specified 
in  Item  IV  below.  The  CBOE  has     > 
prepared  summaries,  set  forth  in 


secticNU  A,  B  and  C  below,  of  the  most 
significant  espects  a£snch  etatements. . 

A  Self-Regulatory  Organization's 
Stateawnt  of  the  Purpoee  of,  and 
Statutory  Baas  for,  the  PmpomdSuh 
Change 

1.  Puipoee 

The  Exchange  recently  filed  with  the 
Commission  a  proposed  rule  ciumge  '  in 
which  the  Exchange  informed  the 
Conmiission  that  Standard  ft  Poor's 
("SftF')  intended  to  reducedie  value  of 
its  SftP  100  Stock  Index  ("ladeir)  to 
one-half  of  its  present  value  by  doubling 
the  divisor  used  in  calailatiag  the 
Index.*  In  connection  with  the  "q>Ut"  of 
the  OEX.  the  RitchangB  has  evaluated 
the  ai^ropriatenass  of  the  cttnent  fee 
schedule  and  has  determined  to  reduce 
the  transaction  fees  applicable  to 
transactions  in  OEX.  The  current  and 
proposed  transaction  fises  absott  any 
reduction  or  rriiate  '  are:  (1)  For 
customer  trades  for  options  with  a 
premimn  lees  dun  $1 — currant  $0.20 
per  ctmtract  side;  proposed:  SO.  15  per 
contract  side;  (2)  for  customer  trades  of 
options  widi  a  premium  equal  to  or 
greater  than  $1 — current  $0.40  per ' 
contract  side;  proposed:  $0.30  per 
contract  side;  (3)  for  member  firm 
proprietary  trades — current  $0.10  per 
contract  side:  proposaL  $0.06  per 
contract  side;  and  (4)  fbr  market-maker 
trades— current  $.06  per  contract  side; 
proposed:  $.05  per  contract  side.  The 
foregoing  fee  changes  are  being 
implemented  by  the  Excliuige  pursuant 
to  CBOE  Rule  2.22.  The  Kxchwnge  will 
distribute  a  circular  to  its  members  to 
notify  them  of  these  fise  diangas. 

The  Exchange  is  adopting  this  fee 
reduction  for  transactions  in  OEX 
options  in  order  to  promote  trading  in 
these  options  after  the  split  in  OEX.  The 
Exchange  believes  that  the  reduction  in 
the  fees  may  eiurourage  nuHe 
participation  in  the  trading  of  these 
options. 


MSU.S.C7af(bKl). 
*17CFR24ai9b-«. 


*T1»  Commtwinii  «ppn>vd  tbapcopo— d  rula 
cfaang*  OD  NovamtMT  19, 1097.  Saa  SacuritiM 
Kxrhaiy  Act  IUImm  No.  3933«.  62  FR  63200 
(Novambar  26,1997>lanlar  apfinmiii  POa  Na  SR- 
CBOE-e7-4S). 

*  According  to  the  Exchaoga.  tiw  vaiua  of  tiM 
Index  was  reduced  by  oD»-hailf  affadiva  Novaabar 
24. 1997.  Taiepbone  convenatiaa  batwaan  Tbnotby 
Tbompaoa.  Sanior  Attoniay.  OOE.  and  Oabonb 
Flynn.  Oivicion  of  Marivt  WagBlaHae.  i 
on  Deeambor  2. 1997. 

*Tba  faa*  may  actually  be  leas  than  I 
amount*  ptuauant  to  tbe  Excbange's  Praapacti** 
Faa  Reduction  Schedule,  tbe  Cuatomar  Laige  Trade 
Discouni  Prapmm,  and  rebate  piuyau  that  have 
been  filed  with  the  Couiiaaiaa  aa  part  of  the 
t'a  fm  aohedule 


«S900 
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2.  SUtutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act." 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(4)  of  the  Act '  in  particular, 
in  that  it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  changes  among  CBOE 
nieinbers. 

B.  Self-Regulatory  Organization'^ 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organitatiott't 
Statement  on  Comments  on  the 
Propoeed  Rule  Change  Received  From 
hiemban.  Participantg  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EflbctiTeness  of  the 
Proposed  Rule  f*»"flp  and  Timing  fbr 
Commisaion  Actioo 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee.  or  other  charge 
imposed  by  the  Excliange  and  therefore 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act*  and 
subparagraph  (e)  of  Rule  19b-4  * 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
proposes  of  the  Act. 

IV.  SoUciUtion  of  Comments 

Inteiested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other^than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  fbr  inspection  and  copying  in 


the  Commission's  Public  Reference 
Room,  450  Fifth  Street  NW., 
Washington.  DC.  Copies  of  siich  filing 
also  will  be  available  for  inspection  and 
copying  at  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-07- 
60  and  shoidd  be  submitted  by  January 
2,1998. 

For  the  CommlMion.  by  the  Division  of 
Maikat  Ragulatioa,  pursuant  to  delsgatsd 
sutliority.'o 

Margnvt  H.  McFariaad, 

Deputy  Secretary. 

[FR  Doc  97-32367  Filed  12-10-«7:  8:45  ami 
I  OOOf  SSM-SI-M 
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Of  HIIng  and  ImnMdlalii  EffocttvwMss 
of  PropoMd  Ruto  ChanQ*  and 
AfMndnMUt  No.  1  Thorailo  by  ttw 
PtiilwMpliw  Stock  ExdMfiQa,  Inc. 
Rolating  to  th«  Extension  and 
Amandmont  of  tha  Pilot  Program  for 
Eqtilty  and  Indax  Option  Spaciallst 
Enhancad  Parity  Spllta 

Decemtier  4, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
November  5. 1997,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phbc"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  i,  U.  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  On 
November  14  1997,  the  Exchange  filed 
with  the  Commission  Amendment  No.  1 
to  the  proposed  rule  change.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Ragnlativy  Organisation's 
Statement  of  the  Terms  of  Substance  of 
the  PrafMMod  Rnle^liaiige 

The  Exchange  proiyMes  to  extend 
until  December  31, 1998,  the  Exchange's 
enhanced  parity  split  pilot  program  for 
equity  and  index  option  specialists 
("Pilot  Program").  The  Pilot  Program  is 


•ISUSCTSKb). 
'lSU.S.C7S(b)(4). 
•lSU.S.C7Si(bK3MA). 
•17CFRl9b-«(*). 


••17  era  200.3O-3(aKiai). 

M9U.S.C7ti(bKl) 

*  AaiHiliiiMil  N*.  1  to  a  raporl  «rhich  diacuna* 
tha  impact  of  tba&uiiaaaa'a  Pilot  Prograa  for 
Equity  and  Index  OfiUoa  SpaciaUat  Enhancad  Parity 
SpUta.  Saa  UUar  from  Michala  R.  WaubaAm.  Vioe 
Pwitdant  and  Aaaodala  Gananl  Coonaai. 
ExdMOfa.  to  Mkhaai  Wabnakaa.  Eaqpdra.  Oiyiaton 
ofMwkair 
7, 1097. 


currentiy  scheduled  to  expire  on 
December  31. 1997.  The  Exchange  also 
seeks  to  modify  the  application  of  the 
Pilot  Program  so  that:  (i)  the  enhanced 
parity  split  would  not  apply  to  all  index 
options,  in  addition  to  applying  to  50% 
of  each  specialist's  equity  options  and 
all  new  options  allocated  to  the 
specialist  during  the  year;  and  (ii) 
specialists  would  be  permitted  to  revise 
the  list  of  eligible  equity  options  on  a 
quarterly  basis,  rather  than  annually. 
"1110  proposed  rule  change  will  revise 
Exchange  Rule  1014(g)  "Equity  Option 
and  Index  Option  Priority  and  Parity," 
and  its  corollary  Option  Floor  Procedure 
Advice  B-6. 

The  text  of  the  propoeed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Exchange,  and  at  the 
Commission. 

n.  Self-Ragidalery  ChganixartioB'B 
Statement  of  the  Purpeee  of  aa 
SUtutory  Basis  for  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  Uu 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  tbeae 
statements  may  be  examined  at  the 
places  specified  in  Item  fV  bekrw.  The 
Exchange  has  prepared  suounaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organixatioo'M 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

1.  Purpose 

On  August  26,  1994,  the  Commission 
approved  the  Exchange's  Pilot  Program 
to  provide  enhanced  specialist 
participation  in  parity  equity  option 
trades.3  Initially,  the  Pilot  Program  was 
approved  for  a  one  year  period  ending 
August  26, 1995.  On  November  30, 
1994,  the  Commission  approved  the 
Exchaiige*s- request  to  include  index 
option  specialists  in  the  Pilot  Program.* 
"The  Pilot  Program  was  later  revised  on 
March  1, 1995,  with  respect  to 
situations  where  less  than  three 
controlled  accounts  are  on  parity  with 
the  specialist.'  The  Pilot  Program  has 
subsequentiy  been  renewed  on  three 


EaoMlra. 
a.JalMl 


«Sacuritiat  Bachaiy  Act  KiIimb  No.  34606 
(Aug.  26.  19S4).  59  PR  45741  (Sapt.  2. 1994). 

*  Sacuhties  Exchanga  Act  Ralaaaa  No.  35028 
(fiw.  30,  1994).  59  FR  63151  (Dac-  7. 1994). 

'Securitiea  Exchange  Act  Ralaaaa  No.  35429 
(Mar.  1. 1995).  SO  FR  12S02  (Mar.  S.  1095). 
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occasioiu,*  most  recentiy  until 
December  31. 1997. 

The  Pilot  Program  works  as  follows: 
when  an  equity  or  index  option 
specialist  is  on  parity  with  one 
controlled  account '  and  the  order  is  for 
more  than  five  contracts,  the  specialist 
will  receive  60%  of  the  contracts  and 
the  controlled  account  will  receive  40%. 
When  the  specialist  is  on  puity  with 
two  controlled  accounts  and  the  order  is 
for  more  than  five  contracts,  the 
specialist  will  receive  40%  of  the 
contracts  and  each  controlled  account 
will  receive  30%.  When  the  specialist  is 
on  parity  with  three  or  more  controlled 
accoimts  and  tiie  order  is  fbr  more  than 
five  contracts,  the  specialist  will  be 
counted  as  two  crowd  participants   . 
when  dividing  up  the  contracts.  In  any 
of  these  situations,  if  a  customer  is  on 
parity,  he  will  not  be  disadvantaged  by 
receiving  a  lesser  allotment  than  any 
other  crowd  participant,  including  the 
specialist. 

It  should  be  noted  that  the  application 
of  this  enhanced  parity  split  is 
mandatory.  Therefore,  with  respect  to 
any  equity  or  index  options  transaction 
that  implicates  that  enhanced  parity 
split,  the  specialist  is  required  to  accept 
the  preferential  allocation  and  may  not 
decline  the  enhancement." 

Presentiy,  the  enhanced  parity  qplit  is 
not  made  available  to  all  equity  and 
index  options  traded  on  the  Exchange. 
Rather,  the  enhanced  parity  split  applies 
to  only  50%  of  each  specialist  unit's 
issues  listed  as  of  the  renewal  date  of 
the  pilot  each  year,  and  to  all  option 
classes  listed  after  that  date."  The 
Exchange  seeks  to  continue  to  study 
these  rules  under  the  auspices  of  the 
Pilot  Program.  However,  the  Exchange 
proposes  to  modify  the  application  of 
the  Pilot  Program  in  the  following 


•  Sacuritiet  Exchange  Act  Release  Noa.  30122 
(Aug.  18. 1995),  60  FR  44530  (Aug.  28. 1995);  37524 
(Aug.  5. 1996).  61  FR  42080  (Aug.  13,  1996):  and 
38924  (Aug.  11. 1997),  62  FR  44160  (Aug.  19. 1997). 

'  A  controlled  account  is  defined  as  "any  account 
controlled  by  or  under  common  control  with  a 
member  broker-dealer."  Customer  accounts,  which 
include  discretionary  accounts,  are  defined  as  all  ■ 
accounts  other  than  oontroUed  accounls  aod 
specialists  accounU.  See  Exchange  Rule  1014(gJ. 

■The  proposed  rule  change  would  not  alter  the 
mandatory  application  of  the  enhanced  [larity  split. 
Telephone  convarsation  between  Michele  R.  • 
Weisbaum,  Vice  President  and  Associate  Genanl 
Counsel,  Exchange,  and  Michael  L.  Loftua, 
Attorney,  Division  of  Market  Regulation, 
Commission  (November  26.  1997). 

*The  Exchange  also  has  a  different  enhanced 
parity  split  program  in  place  for  "new"  option 
specialist  units  trading  newly  listed  options  classes 
where  the  specialist  is  on  parity  with  two  or  more 
registered  options  traders.  See  Securities  Exchange 
Act  Release  No.  34109  (May  25.  1994).  59  FR  28570 
(June  2. 1994).  That  program  was  approved  on  a 
permanent  basis  and,  therefore.  Is  not  >fy:lud4Wl  in 
the  subject  of  this  filii^ 


respects:  (i)  While  etiuity  options  would 
continue  to  be  included  in  the  pool  of 
options  from  which  eech  specialist 
chooses  50%,  all  index  options  would 
receive  the  enhanced  parify  split;  and 
(ii)  specialists  would  be  allowed  to 
revise  the  list  of  eligible  equity  options 
on  a  quarteriy  basis,  mstead  of  on  an 
annual  ba^.  It  also  should  be  noted 
that  all  new  option  classes  listed  after 
the  renewal  date  of  the  Pilot  Program 
each  year  will  continue  to  receive  the 
enhanced  parity  split  The  Exchmige  has 
represented  that  these  changes  were 
made  to  better  match  the  ec^iancement 
with  the  options  in  which  specialists  are 
expending  the  most  money,  time  and 
effort  in  making  olin^etitive,  liquid 
markets.  Accordingly,  the  Exchange 
requests  that  the  Pilot  Program,  as 
amended,  be  extended  until  December 
31. 1998. 

In  connection  with  the  most  recent 
extension  of  the  Pilot  Program.^  it  was 
noted  that  prior  to  granting  another 
extension  or  permanent  approval  of  the 
Pilot  Program,  the  (Dommission  would 
require  the  Exchange  to  submit  a  report 
("Report")  discussing:  (i)  Whether  the 
Pilot  Program  has  generated  any  ■ 
evidence  of  any  adverse  effect  on 
competition  or  investors,  in  particular, 
or  the  market  for  equity  or  index 
options,  in  generd;  (ii)  whether  the 
&cohange  hba  received  any  complaints, 
either  written  or  otherwise,  concerning 
the-operation  of  the  Pilot  Program;  and 
(iii)  whether  the  Exchange  has  taken  any 
disciplinary  action  against,  or 
commenced  any  investigations, 
examinations,  or  inquiries  concerning 
the  operation  of  the  Pilot  Program,  as 
well  as  the  outcome  of  any  such  matter. 
The  Report,  which  the  Exchange  filed 
on  November  14, 1997.  as  Amendment 
No.  1,  is  summarized  below. 

With  reelect  to  the  issue  of 
competition,  the  Exchange  foimd  that 
the  enhanced  parity  split  as  originally 
proposed  was  overly  burdeiwome  when 
only  one  or  two  controlled  accounts 
were  on  parity  with  the  specialist 
Ck>nsequentiy,  the  Pilot  Program  was 
amended  on  March  1, 1995,  in  order  to 
make  the  enhanced  parity  split  more 
equitable  in  those  situations.  ^  Later 
that  year,  the  Exchange  established  a 
subcommittee  composed  of  four 
specialists,  four  Registered  Options 
Traders  ("ROTs"),  and  one  floor  broker. 
The  composition  of  the  subcommittee 
was  intended  to  represmit  all  of  the 
different  interests  on  the  trading  floor 
and  in  the  market  The  subcommittee 


has  met  on  numerous  occasions  to 
analyze  the  Pilot  Program  and  its  e£bct 
on  conqietition.  investors,  and  the 
market  in  generaL  The  subcommittee 
members  have  discussed  the  operation 
of  the  Pilot  Program  and  have 
concluded  there  is  not  evidence  of  any 
adverse  effects  on  competition  or 
investors  or  the  market  for  equity  m 
index  options. 

As  to  the  second  issue  concerning 
complaints  about  the  Pilot  Prcwram,  the 
provision  requiring  the  speciaust  to 
assure  that  the  customer  is  not 
disadvantaged  has  been  strictiy  enforced 
without  incident  and  the  Exchange  has 
not  received  any  complaints  either 
orally  or  in  voting  from  investors  or 
Exchange  members  regarding 
inequitable  spliu  or  the  Pilot  Program  in 
general. 

Finally,  as  to  tlw  third  pilot  relating 
to  disciplinary  actions,  investigations, 
examinations  or  inquiries;  no  violations 
were  either  investigated  or  commenced 
this  year.  However,  two  years  ago  the 
Exchange  did  bring  one  disciplinary 
case  against  an  equify  option  specialist 
for  making  an  inequitable  split  among 
himself  and  the  ROTs  in  the  growd.»  In 
that  iiutanoe.  the  specialist  was 
censured  and  suspended  for  one  week 
as  part  df  a  settiement.  '^ 

"The  Exchange  further  notes  that  its 
Options  dkimmittee  is  continuing  to 
review  the  effiectiveness  of  the  Pilot 
Program  and  the  efEactiveness  of  the 
existing  review  criteria  and  system  of 
selecting  subject  options.  The  Exchange 
expects  the  Options  (Dommittee  to 
complete  its  review  during  the 
upcoming  year. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rale  change  is  consistent  with 
Section  6  of  the  Act.'*  in  general,  and 
with  Section  6(b)(5), ^»  in  particular,  in 
that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade;  to  prevent 
fraudulent  and  manipulative  acts  and 


">SecuiJtiea  Exchange  Act  Releaae  Nof  38924 
(Aug.  11, 1997),  62  FR  44160  (Aug.  19, 1997). 

"  Securities  Exchange  Act  Releaae  No.  35499 
(Mar.  1.  1995).  60  PR  12802  (Mar.  8.  1995). 


"  Enforcement  No.  9S-12,  Bwinat*  Coaduct 
Committee,  Exchange. 

"The  Commission  again  notes  that  in  connectioa 
with  any  future  request  by  the  Exchange  tor  <be 
Conunissioo  to  either  further  extend  or  permanently 
approve  the  Pilot  Program,  the  Exchange  wiU  be 
required  to  submit  a  Report  discussing:  (i)  Whether 
the  Pilot  Program  has  generated -any  evidence  of  any 
adverse  effect  or  competition  or  investors,  in 
particular,  or  the  market  for  equity  or  index  options. 
in  general;  (ii)  whether  the  Exchange  has  received 
any  complaints,  either  written  or  otherwise, 
concerning  the  operation  of  the  Pilot  Program:  and 
(iii)  whethm-  the  Exchange  has  lakes  any 
disciplinary  action  against  or  commenced  any 
investigation,  examinations,  or  inquiries  concerning 
the  operation  of  the  Pilot  Program,  as  well  aa  tha 
outcome  of  any  such  matter. 

»« IS  U.S.C  78f. 

"15U.S.C78KbX5). 
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practices:  to  fioater  cooperation  and 
coordination  with  penons  eogagad  in 
regulating,  clearing.  Mttling.  proceaalng 
infbnnatioa  with  leapect  to.  and 
fti  llllallinlflTflnnii  in  securitiea;  to 
remove  iuipwiliiienli  to  and  pecfect  the 
mechaniam  of  a  free  and  open  market 
and  a  national  market  syatam;  and  to 
protect  investors  and  the  public  interest 
Specifically,  the  Exchange  believes  that 
the  proposal  balances  the  competing 
interests  of  specialists  and  market 
makers  while  assisting  specialists  in 
making  tight  and  liquid  markets  in 
tfT^ir^^  iaauaa.  The  propoaal  also 
protects  the  public  intaraat  by  requiring 
quarterly  reviews  and  assuring  thist  a 
customer's  participation  is  never 
disadvant^ad  by  the  enhanced  parity 
split. 

B.  Self-Regulatory  Organuation'$ 
Statement  on  Bwrden  on  Competition 

The  Exchange  does  not  believe  the 
proposed  rule  change  will  impose  any 
inappropriate  burdeo  on  competition. 

C.  Self-Reguiatory  Organization't 
SttOement  on  Coaunente  on  the 
Propoeed  Ruie  C3tange  Received  From 
ktemben.  FcuOdpantM  or  Othen 

The  Exchange  did  not  solicit  or 
receive  wmtten  comments  with  respect 
to  the  proposed  rule  change. 

nLPrteefirifciliiseawefUM 
Piapsss J  Kob  ChmtfiB  aad  Tiadng  fcr 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  afhct 
the  protection  of  inveators  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition:  and 
(iU)  does  not  become  operative  for  30 
days  from  ^4ovember  14. 1997.  the  date 
on  which  it  was  fUed.^«  and  the 
Exchange  provided  the  Commission 
with  wrritten  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
business  days  prior  to  the  filing  data,  it 
has  become  amctive  pursuant  to 
Section  19(bX3XA)  of  the  Act «'  and 
Rule  19b-4(e)  (6)  *•  thereunder. 

At  man  time  within  60  days  of  the 
filing  or  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appean  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investot*. 
or  otherwise  in  nutharance  of  the 
purposes  of  the  Act 


IV.  SeUcttatiea  af 

Intereated  persons  ara  invited  to 
submit  written  data,  views  and 
argiiments  couowming  the  foragoing.  - 
Persons  maUng  written  submiasiostt 
should  file  six  copies  thereof  with  the 
Secratary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  th» 
wibniissioos.  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  mat  ara  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
propoeed  rule  change  betwreen  the 
Commission  and  any  persona,  other 
than  those  that  may  be  withheld  frtm 
the  public  in  acconlaDca  with  the 
proviaions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PuUic  Kafarance 
Section.  450  Fifth  Street.  NW., 
w— titngtnn,  DC  20549.  Copiea  of  such 
filiiq  will  alee  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Phhi-fi7-ft8 
and  should  be  submitted  by  January  2. 
1990. 

For  tbs  Commiasioo.  by  tha  Division  of 
Msrkat  Raguiatioa.  p<ifwianl  to  rlslsptsii 
authority.  >• 
IFK  Doc.  •7-32309  PUad  12-10-«r:  •.-45  am] 


SMALL  BUSINESS  AOMMMTRATIOM 


action:  Standii^  Roster  of  Members  of 
this  Agency's  Senior  Executive  Service. 


tofilM«taia 


pnpoMJ  tula 


Olivia 
No.  1  waa  laoalvad  by 


f:  Section  4314(cM4)  of  Title  5. 
requires  Federal  agencies  puhUsh 
notifleation  of  the  appointment  of 
individuals  who  may  aerve  as  members 
of  that  Agency's  Performance  Review 
Boards  (PRB).  The  following  U  a 
standing  mHar. 

1.  Paul  Weech.  Chief  of  Staft 

2.  Chris  Sale.  Chief  Operating  Officer 

3.  John  Whitmora.  Deputy  to  the 

Associate  Deputy  Administrator  for 
Govemnant  Contracting  and 
Minority  Bntacprise  Development: 

4.  Mary  IC.  Swedin.  Assistant 

Administrator  for  Congressional 
and  Legislative  AfEain: 

5.  John  Gray.  Associate  Deputy 

Administrator  for  Econoinic 
Development; 
S.  Carolyn  J.  Smith.  Assistant 
Admiaiatntor  for  Human 


>'  IS  U.S.C  TS^bXaXA). 

••  17  cm  Maiab-4(aKe). 


M 17  CFR  aOOJO-KaXU). 


7.  Herbert  Mitchell.  Deputy  Associate 

Administrator  for  Disaster 

Assistance; 
a.  Mark  Stepbma;  D^uty  General 

Counsel; 

9.  Jolui  Smith.  District  Dindor 

(Chicago); 

10.  Briine  Patrick.  Assistant 

Administrator  for  Equal 
Emplojrment  Opportunity  and  Qvil 
RSghta  Complismce; 

11.  Dairyl  Dennis.  Counselor  to  the 

Administrator 

12.  Charles  Anderson,  District  Director 

(Miami): 

13.  Monika  Harrison.  Associate 

AfliiiiniatTatnr  far  Riiainaaa 

Initiativea:; 

14.  Judith  Routael.  Associate 

Adminiatrator  for  Government 
Contracting: 

15.  Mark  Quinn.  District  Director  (San 

Fkanciaco); 

16.  Lany  Wilson.  Chief  Financial 

Officer; 

17.  Jeanne  Seddkr,  Counselor  to  the 

Administrator, 

18.  John  T.  Spotila.  General  Counsel: 

19.  David  KoUer.  Associate  General 

Omin—l  far  Genacal  Law; 

20.  Eric  Bendscson.  Associate  General 

Counsel  Cor  LitigBtion: 

21.  EUsahethMyen;  Senior  Adriaor  to  - 

the  Administrator, 

22.  Jadine  Neilsen.  Senior  Advisor  to 

the  Administrator; 

23.  Mona  Mitnick.  Assistant 

AHmint^trainr  far  H—ringa  and 

24.  Bdwrar^jSligene  Carlson.  Associate 

Administrator  for  Communications 
and  Public  Liaison; 

25.  Gregory  Walter,  Deputy  Chi^ 

Financial  Officer. 
28.  Bernard  Kulik.  AssodMe 
Administrator  for  Disaalar 
Assistance; 

27.  Juw  Butler.  Deputy  Associate 

Administrator  for  Financial 
Assistance; 

28.  Arnold  Rosenthal.  Assistant 

Administrator  for  Borrower  and 
Lender  Servicing: 

29.  Don  duistensen.  Associate 

Administrator  for  Inveatmant; 

30.  Robert  Moffitt  Associate 

Administrator  for  Surety 
Guarantees; 

31.  Johnnie  Albertson.  Associate 

Administrator  for  Small  Business 
Development  Centen; 

32.  Joanno  Scalter,  Acting  Deputy  to  tha 

Associate  Deputy  Administrator  for 
Economic  Development;: 

33.  James  Van  Weri,  Senior  Adviser  for 

Policy  and  Planning; 

34.  Lawrence  Barrett,  Acting  Associate 

Deputy  Administrator  for 
Msnagnmfflnt  anil  a^'^{"<«»'^h«wi; 
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35.  Robert  Lineberry,  Deputy  Chief 

Information  Officer; 

36.  Thomas  Dumaresq,  Assistant 

Administrator  for  Administration; 

37.  Calving  Jenkins,  Acting  Associate 

Deputy  Administrator  for 
Government  Contracting  and 
Minority  Enterprise  Development; 

38.  Aubrey  Rogers;  District  Director 

(New  York): 

39.  Francisco  Marrero.  District  Director 

(Newark); 

40.  Gary  Cook.  District  Director 

(Charlotte);  and 

41.  Alberto  Alvarado.  District  Director 

(Los  Angeles). 

Dated:  December  5. 1997. 
AidaAlvarat. 
Administrator. 

[FR  Doc.  97-32393  Piled  12-1(M)7: 8;45  am) 
aajjNO  oooE  ao»-ei-«i 


SOaAL  SECURITY  ADMINISTRATION 

Supplementary  Agreement  on  Social 
Security  Between  the  United  States 
and  Canada;  Entry  Into  Force 

The  Commissioner  of  Social  Security 
gives  notice  that  a  supplementary 
agreement  entered  into  force  on  October 
1, 1997.  which  amends  the  Social 
Security  agreement  between  the  United 
States  (U.S.)  and  Canada  that  has  been 
in  effect  since  August  1.  1984.  The 
supplementary  agreement,  which  was 
signed  on  May  28. 1996.  was  concluded 
pursuant  to  section  233  of  the  Social 
Security  Act. 

The  supplementary  agreement 
amends  the  original  agreement  to 
update  and  clarify  several  provisions.  Its 
primary  purpose,  however,  is  to  provide 
Canada  with  explicit  legal  authorization 
to  enter  into  a  mutual  assistance 
arrangement  on  Social  Security  with  the 
United  States.  A  mutual  assistance 
arrangement  will  allow  the  Social 
Security  Administration  and  the 
Canadian  Social  Security  agency  to 
assist  each  other  in  projects  that  will 
enhance  the  integri^  of  each  country's 
payments  to  its  beneficiaries  in  the 
other  country. 

Individuals  who  wish  to  obtain  copies 
of  the  supplementary  agreement  or  want 
general  information  about  its  provisions 
may  write  to  the  Social  Security 
Administration.  Office  of  International 
Policy,  Post  Office  Box  17741, 
Baltimore,  Maryland  21235.  Anyone 
who  wants  information  about  the 
Canadian  social  security  system  should 
write  to:  International  Operations 
Directorate.  Income  Security  Programs 
Branch,  Department  of  Human 
Resources  Development.  Ottawa, 
Ontario,  Canada  KlA  OL4. 


Dated:  November  7, 1997. 
Kenneth  S.  Apfel, 
Commissiorter  of  Social  Security. 
IFR  Doc.  97-32418  Filed  12-10-97;  8:45  am] 
■HJJNQ  CODE  41S»-IS-U 


SOCIAL  SECURITY  ADMINISTRATION 

Supplementary  Agreement  on  Social 
Security  Betwreen  the  United  States 
aiKf  the  United  Kingdom;  Entry  into 
Force 

The  Commissioner  of  Social  Security 
gives  notice  that  on  September  1.  1997. 
a  supplementary  agreement  entered  into 
force  which  amends  the  Social  Security 
agreement  between  the  United  States 
(U.S.)  and  the  United  Kingdom  (U.K.) 
that  has  been  in  effect  since  January  1 . 
1985.  The  supplementary  agreement, 
which  was  signed  on  June  6. 1996,  was 
concluded  pursuant  to  section  233  of 
the  Social  Security  Act. 

The  supplementary  agreement 
amends  the  original  agreement  to 
update  and  clarify  several  of  its 
provisions.  Its  primary  purpose, 
however,  is  to  remove  certain 
restrictions  in  the  original  agreement  on 
the  payment  of  U.K.  disability  benefits 
to  residents  of  the  United  States. 

Individuals  who  wish  to  obtain  copies 
of  the  supplementary  agreement  or  want 
general  information  about  its  provisions 
may  write  to  the  Social  Seciuity 
Administration,  Office  of  International 
Policy,  Post  Office  Box  17741. 
Baltimore.  Maryland  21235.  Anyone 
who  wants  information  about  U.K. 
benefits  should  write  to:  Pensions  and 
Overseas  Benefits  Directorate,  Tyneview 
Park,  Whitley  Road,  Benton.  Newcastle 
upon  Tyne,  NE98  IBA.  England. 

Dated:  November  7. 1997. 
Kenneth  S.  Apfel, 
Commissioner  of  Social  Security. 
(FR  Doc.  97-32417  FUod  12-10-97:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Reports,  Form  and  Recordkeeping 
Requirements  Agency  Information 
Collection  Acttvity  Under  OMB  Review 

AGENCY:  Office  of  the  Secretary.  DOT. 
ACnON:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  extensions  of  two 
currently  approved  information 


collections.  The  ICRs  describes  the 
natiire  of  the  information  collection  and 
their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  both 
"Special  Notice  for  Repairs"  OMB 
Control  Number  2130-0504  and 
"Designation  of  Qualified  Peraons" 
OMB  Control  Number  2130-0511  was 
published  in  62  FR  4745-44746.  August 
22. 1997. 

DATES:  Comments  must  be  submitted  on 
or  before  January  12, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steve  Trigonoplos,  RAD-20,  Federal 
Railroad  Administration.  400  Seventh 
Street.  SW.,  Washington,  DC  20590 
(telephone:  (202)  632-3221).  (This 
telephone  number  is  not  toll-free.) 

SUPPt^MBfTARY  INFORMATION: 

Federal  Railroad  Administration 

Title:  Special  Notice  for  Repairs  (49 
CFR  216). 

OMB  Number:  2130-0504. 
r>7>e  of  Request:  Extension  of  a 
currently  approved  collection. 
Affected  Public:  Businesses. 
Form(s):  FRA  F6 180.8  and  8a. 
Abstract:  FRA  and  State  inspectors 
have  the  authority  to  immediately  order 
the  cessation  of  use  of  unsafe 
equipment,  reduce  the  authorized 
operating  s{>eed  on  a  section  of  track,  or 
recommend  that  track  be  removed  from 
service  when  they  are  found  to  be 
immediately  unsafe  for  sermce.  The 
railroad  may,  within  5  days  after 
receiving  such  notice,  appeal  to  FRA. 

Burden  Estimate:  The  estimated 
burden  is  25  hours  annually. 

Title:  Designation  of  Qualified 
Persons  (49  CFR  215). 
OA£B  Control  Number:  2130-0511. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Affected  Public:  Businesses. 
Formls):  N/A. 

Abstract:  Under  the  Federal  Raihoad 
Safety  Act  of  1970,  the  Federal  Raihtjad 
Administration  promulgated  the  Freight 
Car  Safety  Standards — 49  CFR  part  215. 
These  standards  require  each  railroad  to 
conduct  regular  inspections  and  take 
nec^sary  remedial  action  relative  to 
repairs  or  movement  for  repaire  of 
defective  railroad  freight  cars. 

Under  part  215.11,  railroads  are 
required  to  designate  persons  qualified 
to  inspect  freight  cars  for  compliance 
with  part  215  and  persons  who  shall 
determine  restrictions  on  movements  of 
defective  cars.  Inspectors  are  designated 
as  qualified  to  inspect  freight  cars  to 
ensure  that  the  cars  receive  a  full  and 
accurate  inspection  for  compliance  with 
part  215.  Under  "Movement  of  Defective 
Cars  for  Repair"  designated  inspectors 
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U9  iMC«Mary  to  determine  what  rapein 
•re  necMsary  for  defective  freight  car*. 
Repairs  to  railroad  freight  cart  are 
divided  into  two  categories.  "Running" 
or  light  repairs  are  confined  to  defccte 
to  freight  cars  requiring  movenMOt  of 
equipment  and  repair  personnel  to  the 
freight  car's  locaUon.  The  freight  car's 
defect  or  damage  repairs  can  be 
peifamad  at  that  location. 

The  •eoond  category  is  apeciaiized  or 
heavy  repairs.  The  freight  car  must  be 
moved  ta  a  location  where  specialized 
equipmaat  Is  locflad.  This  type  of 
movement  for  repairs  involves  freight 
cars  that  may  not  be  safely  saoved 
without  precaution.  Tlie  movement 
must  be  authorized  by  an  employee 
knowledgeable  about  equipment 
limitations  which  might  include  speed, 
tracli  structure,  curvatiue  or  other 
conditions  that  normally  would  not  be 
of  concern. 

Estimated  Total  Annual  Burden 
Hours:  50  hours. 

Send  comments  to  the  Office  of 
Information  and  Regulatory  Aflairs. 
Office  of  Management  and  Budget.  725- 
17th  Street.  NW.,  Washington.  DC 
20503.  ATTN:  ITIA  Desli  Officer. 
Comments  are  invited  on:  Whether  tlia 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  or  the  Department, 
including  whether  the  information  wrill 
laave  practical  utility:  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection: 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  Information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

iMuad  in  Washington.  DC  on  Dacamber  5, 
1997. 


PUIUpA.) 

C/eorance  Officer.  United  State*  Department 

of  Trantpoitation. 

jFR  Doc.  97-32456  Filed  12-1&-47:  a:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Offlca  Of  tha  Sacratary 

Rapofis,  Fomw  and  Racordkaaping 
flaqulramanta;  Agaiwy  Informalion 
Cdiactlon  Activity  Uitdar  0MB  Raviaw 

AOOICY:  Office  of  the  Secretary,  DOT. 
action:  Notice. 

atJMMAflV:  In  compliance  with  the 
Paperworli  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  set^).  this  notice 
announces  thst  the  InformstioD 


Collection  Requests  (ICRs)  abstracted 
below  have  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  currently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Ragielar  Notice  with  a  60-day  comment 
period  soliciting  comments  on 
collection  number  2132-0544  was 
published  in  62  PR  45286.  August  26. 
1997,  and  collection  number  2132-0555 
was  published  in  62  FR  46548. 
September  3. 1997. 

OATU:  Comments  must  be  submitted  on 
or  before  January  12,  1998. 
TON  mnTNCR  arowauTiow  contact: 
Sylvia  Barney,  (202)  366-6680  and  refer 
to  the  OMB  Control  Number(s). 

•UPPLEMDfTARV  affORMATION: 


Federal 


Administratioa  (FTA) 


Tith:  Pre-Award.  Post-Delivery 
Review  Requirements  under  Buy 
America. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Contml  Number:  2132-0544. 

Porm(s):  N/A. 

Affected  Public:  State  and  loCal 
government,  business  or  other  for-profit 
institutions,  non-profit  institutions,  and 
small  business  organizations. 

Abstract:  Under  the  Federal  Transit 
Uws. at 49  use.  5323(1). grantees 
must  certify  that  pre-award  and  post* 
delivery  reviews  will  be  conducted 
when  using  FTA  funds  to  purchase 
revenue  service  vehicles.  FTA 
regulations  49  CFR  Part  663  implements 
this  law  by  specifying  the  actual 
T^ffrtifi^-i^f  that  must  be  submitted  by 
each  hldder  to  assure  compliance  with 
the  Buy  American,  contract 
specification,  and  vehicle  safety 
requirements  for  rolling  stock.  The 
information  collected  on  the 
certification  forms  is  necessary  for  FTA 
grantees  to  meet  the  requirements  of  49 
U.S.C  5323(1). 

Estimated  Aimual  Burden  Hours: 
3.024. 

Tit7e:  American  with  DisabiUties  Act 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2132-0555. 

Form  Number:  N/A. 

Affected  Public:  State  and  local 
government,  business  or  other- for- profit 
institutions,  non-profit  institutions,  and 
small  business  oraanizations. 

Abstract:  On  luly  26, 1990,  the 
President  signed  into  law  civil  righto 
legislation  entitled.  "The  Americans 
with  DisabiliUes  Act  of  1990"  (ADA) 
(Pub.L.  101-336).  It  contains  sweeping 
rlungB^  for  individuals  with  disabilities 
in  every  aM|ar  arse  of  American  life. 


One  key  area  of  the  legislation  addressee 
transportation  services  provided  by 
public  and  private  entities.  Some  of  the 
requiremento  under  the  ADA  are:  (1)  No 
transportation  entity  shall  discriminate 
against  an  individual  with  a  disability 
in  connection  with  the  provision  of 
transportation  service;  (2)  All  new 
vehicles  purchased  by  public  and 
private  entities  after  August  25,  1990. 
must  be  readily  accessible  to  and  usable 
by  persons  wiUi  disabilities,  including 
individuals  who  use  wheelchairs;  (3) 
Public  entities  that  provide  fixed  route 
transit  must  provide  complementary 
paratransit  service  for  persons  with 
disebilities.  who  are  unable  to  use  the 
fixed  route  system,  that  is  comparable  to 
the  level  of  service  provided  to 
individuals  nvithout  disabilities;  and  (4) 
Transit  authorities  who  are  able  to 
substantiate  that  compliance  with  all 
service  criteria  of  the  paratransit 
provisions  would  cause  undue  financial 
burden,  may  request  a  temfKirary  time 
extension  in  implementing  ADA 
complementary  paratransit  service.  On 
September  6. 1991,  DOT  issued  a  final 
rule  implementing  the  transportation 
piovuions  of  ADA  (Title  49  CFli  parta 
27.  37  and  38).  which  includes  the 
requiremento  for  complementary 
paratransit  service  by  public  entities 
operating  a  fixed  route  system  and  the 
provision  of  nondiscriminatory 
accessible  transportation  service.  The 
regulation  seto  forth  the  changes  needed 
to  fulfill  the  Congressional  mandate  to 
substantially  improve  access  to  mass 
transit  service  for  persons  with 
disabilities.  EfCsctive  January  26. 1997. 
paratransit  plans  are  no  longer  required. 
However,  if  FTA  reasonably  believes 
that  an  entity  may  not  be  complying 
with  all  service  criteria,  FTA  may 
require  an  ■nnnal  update  to  the  entity's 
plan.  In  addition,  all  other  ADA 
compliance  requiremento  must  still  be 
satisfied.  The  information  collected 
provides  FTA  with  a  basis  for 
monitoring  compliance.  The  public 
entities,  including  recipiento  of  FTA 
funds,  are  required  to  provide 
information  during  triennial  reviews, 
complaint  invesdgstions.  resolutions  of 
complainto.  and  compliance  reviews. 

Estimated  Annual  Burden  Hours: 
75,000. 


Send  commento  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  725- 
17th  Street,  NW.,  Washington,  DC 
20503,  Attention  FTA  Desk  Officer. 

Commento  are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
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of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondento,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  Decembei  5, 
1997. 

Viniilii  M.  WilUans, 

Clearance  Officer,  United  States  Department 

of  Transportation. 

(FR  Doc.  97-32457  Filed  12-10-^7;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
(Docket  3755^ 

Notice  of  Order  Adjusting  the  Standard 
Foreign  Fare  l.avel  Index 

Section  4 1 509(e)  of  Title  49  of  the 
United  States  Code  requires  that  the 
Department,  as  successor  to  the  Civil 
Aeronautics  Board,  establish  a  Standard 
Foreign  Fare  Level  (SFFL)  by  adjusting 
the  SFFL  base  periodically  by 
percentage  changes  in  actual  operating 
costo  per  available  seat-mile  (ASM). 
Order  80-2-69  established  the  first 
interim  SFFL,  and  Order  97-9-32 
established  the  currenUy  effective  two- 
month  SFFL  applicable  throngh 
November  30, 1997. 

In  establishing  the  SFFL  for  the  two- 
month  period  banning  December  1 , 
1997,  we  have  projected  non-fuel  costo 
based  on  the  year  ended  September  30, 
1997  data,  and  have  determined  fuel 
prices  on  the  basis  of  the  latest  available 
experienced  monthly  fiiel  cost  levels  as 
reported  to  the  Department. 

By  Order  97-12-12  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1979  level: 

Atlantic _ 1.3697 

Latin  America  — , , 1.4426 

Pacific „ 1.5339 

FOR  RiRTHER  MFORMATION  CONTACT: 
Keith  A.  Shangraw  (202)  366-2439. 

By  the  Department  of  Transportation: 
Dated:  December  8, 1997. 
Patrick  V.  Mnrphy, 

Deputy  Assistant  Secretary  for  A  nation  and 
International  Affairs. 

(FR  Doc.  97-32454  FUed  12-10-97;  8:45  am] 
SSOSM  COOf  4SlO-aS4l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

Air  Traffic  Procaduraa  Advisory 
Committaa 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATP AC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  from 
January  12-15. 1998,  from  9  a.m.  to  5 
p.m.  each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Island  Club  Catering  and  Conference 
Center.  Naval  Air  Station  North  Island, 
San  Diego.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Benny  Lee  McGlamery,  Executive 
Director.  ATP  AC,  Strategic  Operations/ 
Procedures  Division,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-3725. 
SUPPt-EMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.2).  notice  is  hereby 
given  of  a  meetii^  of  the  ATP  AC  to  be 
held  January  12  through  January  15, 
1998,  at  the  Island  Club  catering  and 
Conference  Center,  Naval  Air  Station 
North  Island,  San  Diego,  California. 
The  agenda  for  this  meeting  will 
cover  a  continuation  of  the  Q>inmittee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Submission  and  Discussion  of 
Areas  of  Concern. 

3.  Discussion  of  Potential  Safety 
Items. 

4.  Report  fitjm  Executive  Director. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statemente  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statemento 
should  notify  the  person  listed  above 
not  later  than  January  9. 1998.  The  next 
quarterly  meeting  of  the  FAA  ATPAC  is 


planned  to  be  held  from  April  27-30. 
1998.  in  Washington;  DC. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time  at  the  address 
given  above. 

Issued  in  Washington.  DC.  on  December  5, 
1997. 

Benny  Lee  McGiaoienr, 

Executive  Director,  Air  Traffic  Procedures 

Advisory  Committee. 

(FR  Doc.  97-32452  FUed  12-10-97;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnistratton 

Traffic  Advisory  System  (TAS) 
Airborne  Equ^Nnant 

AQENCT:  Federal  Aviation 
Administration. 

ACTION:  Notice  of  availability  for  public 
comment 

SUMMARY:  This  notice  announces  the 
availability  of  and  requesto  commento 
on  a  proposed  Technical  Standard 
Order  (TSO)  pqptaining  to  traffic 
advisory  system  (TAS)  airborne 
equipment.  The  proposed  TSO 
prescribes  the  minimiim  operational 
performance  standards  that  traffic 
advisory  system  (TAS)  airborne 
equipment  must  meet  to  be  identified 
with  the  marking  "TSO-C147." 
DATES:  Comment  must  identify  the  TSO 
file  nimiber  and  be  received  on  or  before 
Fetmiary  20. 1998. 

ADDRESSES:  Send  all  commento  on  the 
proposed  technical  standard  order  to: 
Technical  Programs  and  Continued 
Airworthiness  Branch,  AIR-120, 
Aircraft  Engineering  Division,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Or  deliver  conunento  to:  Federal 
Aviation  Administration,  Room  815, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Comment  must 
identify  the  TSO  file  number. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Bobbie  J.  Smith,  Technical  Programs 
and  Continued  Airworthiness  Branch. 
AIR-120.  Aircraft  Engineering  Division. 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  FAX  No.  (202) 
267-5340. 

Conunento  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  argumento  as  they  desire 
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to  the  above  •pacified  eddraM. 
Comments  received  on  the  propoeed 
^f^Kntr^l  •tandard  order  may  be 
•nmloed,  before  and  after  the  comment 
cloelng  date,  in  Room  S15.  FAA 
Heedquartert  Building  (FOB-lOA).  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591.  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  befiore  the  closing  data 
for  comments  specified  above  will  be 
considered  hy  the  Director  of  the 
Airoaft  Certification  Service  before 
issuing  the  final  TSO. 

Background 

This  TSO  is  proposed  for  a  new 
gystem  of  airborne  equipment 
designated  TAS.  TAS  is  an  airborne 
traffic  advisory  system  that  interrogates 
ATC  transponders  in  nearby  aircraft  and 
uses  computer  processing  to  identify 
and  advise  the  crew  of  potential  and 
predicted  collision  threeU.  The  syitam 
is  designed  to  protect  a  voliune  of 
airspace  around  the  TAS  equipped 
aircraft  by  assisting  piloU  in  the  visual 
acquisition  of  intruder  t^ffic.  TAS  is 
similar  to  TCAS  I  with  changes  in  the 
power  output  and  display  requiremenU 
that  make  it  more  encomical.  and 
therefore  mora  appeaiing.  to  the  General 
Aviation  community.  There  are  two 
classes  of  TAS  equipment: 


ClMa  A.  Traflic  Display  and  Aural 
Alef«iag 

Class  A  systems  provide  a  flight  deck 
traffic  display  that  indicates  the  relative 
position  and  altitude  of  ATC 
transponder^equipped  aircraft.  Class  A 
systems  will  provide  appropriate  aural 
and  visual  advisories  to  assist  the 
flightcraw  in  visually  acquiring  the 
threet  aircraft  when  TAS  predicts  a 
penetration  of  the  protected  airapace. 
TAS  assist  the  flightcrew  in  visually 
acquiring  the  intruding  aircraft.  Traffic 
advisories  indicate  the  relative  positions 
of  intruding  aircraft  that  meet  certain 
range  and  altitude  criteria  and  are 
approximately  30  seconds  from  the 
closest  |}oint  of  approach.  Traffic 
advisories  can  be  generated  for  aircraft 
with  operative  Mode  S.  Mode  C  or  Mode 
A  (non-altitude  reporting)  transponders. 
The  aural  alart  Mimgi  "Traffic- 
Tra£Rc."  spokm  oaca.  shall  be  used  to 
inform  the  crew  of  a  Traffic  Advisory 
(TA).  The  TAS  equipment  is  viewed  as 
a  supplement  to  the  pilot  who,  with  the 
aid  of  the  ATC  system,  has  the  primary 
responsibility  for  avoiding  mid-air 
collisloiu.  The  TAS  system  provides  no 
indication  of  aircraft  without  operative 
transpondera. 


B.  Aural  Alanii«  and 
AaBUBciatkm  Only 

Class  B  systems  do  not  include  a 
cockpit  traffic  display.  Class  B  systems 
will  provide  appropriate  aural 
advisories  and  visual  annunciations  to 
assist  the  flightcrew  in  visually 
acquiring  tba  threat  aircraft  when  TAS 
predicts  a  pauatiatioo  of  the  protected 
airspace.  Traffic  advisories  indicate  the 
relative  poaltions  of  intruding  aircraft 
that  meet  oattain  range  and  altitude 
criteria  and  are  approximately  30 
seconds  from  the  closest  point  of 
approach.  They  assist  the  flightcrew  in 
visually  acquiring  the  intruding  aircraft. 
The  aural  alert  message  "Traffic- 
Traffic,"  spoken  once,  shall  be  used  to 
inform  the  crew  of  a  Traffic  Advisory 
(TA).  This  aural  alert  message  mtIII  be 
accompanied  by  a  discrete  visual 
annunciation  indicating  that  a  TA  is 
currently  active.  This  annunciation  will 
remain  as  long  as  the  TA  is  active  and 
will  extinguish  when  no  TAs  are  active. 
TAs  will,  upon  crew  command,  generate 
an  aural  message  defining  the  relative 
position  of  ATC  transponder-equipped 
aircraft.  Traffic  advisories  can  be 
generated  for  aircraft  with  operative 
Mode  S,  Mode  C.  or  Mode  A  (non- 
altitude  reporting)  transpondera.  The 
TAS  equipment  is  viewed  as  a 
supplement  to  the  pilot  who,  with  the 
aid  of  the  ATC  system,  has  the  primary 
responsibility  for  avoiding  mid-air 
collisiona.  The  TAS  system  provides  no 
indication  of  aircraft  without  operative 
transponders.  RTCA  Document  No.  DO- 
160C  sets  forth  the  environmental 
standards  for  the  Traffic  Advisory 
System.  RTCA  Document  DO-178B  sets 
forth  the  n»<T»<""«"»  performance 
requirements  for  software  for  the  Traffic 
Advisory  System  and  requires  that  each 
article  be  marked  with  the  appropriate 
software  level.  Because  the  proposed 
TSO  calls  for  2  classes  of  equipment,  the 
TSO  also  requirea  that  each  article  be 
marked  as  equipment  Claas  A  or  Class 
B.  as  applicable. 

The  r"'"'"iiiin  performance  standards 
for  this  Traffic  Advisory  System  TSO 
diffsr  sli^tly  from  those  standards  in 
RTCA  DO-197  (TCAS  1).  This  TSO  was 
developed  specifically,  but  not 
exclusively  for  the  general  aviation 
market.  The  Traffic  Advisory  System 
has  a  lower  radiated  power  output  than 
TCAS  1  and  gives  an  alert  as  to  the 
presence  of  intruder  aircraft  However, 
TCAS  1  has  resolution  alert  that  gives 
the  pilot  directional  commands  when 
intruder  aircraft  are  present.  Thaae 
differences  make  the  Traffic  Advisory 
System  more  economical  for  the  general 
aviation  commiuiity.  The  exceptions  to 
RTCA  IX>-197A  are  detailed  in  the 


Appendix  1  of  this  TSO.  In  order  to 

comply  with  TSA-C147,  the  applicant 
must  also  meet  the  performance 
standards  set  forth  in  itTCA  Document 
No.  DO-197A.  with  the  stated 
exceptions  in  Appendix  1. 

How  To  Oblahi  Copiat 

A  copy  of  the  proposed  TSO-C147 
may  be  obtained  via  Internet  (http:// 
www.faa.gov/avr/air/100home.htm)  or 
on  request  from  the  office  listed  under 
"For  Further  Information  Contact." 
Copies  of  RTCA.  Inc.  Dociunent  No. 
DO-197A.  "Minimum  Operational 
Performance  Standards  for  An  Active 
Traffic  Alert  and  Collision  Avoidance 
System  I  (ACTIVE  TCAS  1),"  dated 
September  12. 1994.  RTCA  Document 
No.  160D.  "Environmental  Conditions 
and  Test  Procedures  for  Airborne 
Equipment,"  dated  July  29,  1997;  and 
RTCA  Document  No.  DO-178B. 
"Software  Considerations  in  Airborne 
Systems  and  Equipment  Certification." 
dated  1. 1992.  may  be  purrhased  from 
the  RTCA  hic..  1140  Coimecticut 
Avenue.  NW..  Suite  1020.  Washington. 
DC  20036. 

ImumI  In  Wasliington,  DC.  on  December  5. 
19S7. 

Hswl  P.  Braiding. 

Acting  ManagBT,  Aircraft  Engineering 
Divinion,  Aircraft  Certification  Service. 
(FR  Doc.  07-324S1  Pikd  12-10-97: 8:45  am) 


DEPARTMENT  OF  TRANSPORTATIOM 
Surfac*  Transportation  Board 
{STB  Fkianea  Docket  Na  33624] 

Bouthwaat  Ohio  Ragionai  Transit 
Authortty— Acquisition  Examptlon— 
Cartain  Asaats  of  ttta  Indiana  4  Ohio 
Railway  Company 

Southwest  Ohio  Regional  Transit 
Authority  (SORTA),  a  noncarrier,  has 
filed  a  vwified  notice  of  exemption 
under  49  CFR  part  1150.  subpart  D— 
Exempt  Transactions  to  acquire  an 
approximately  9.84-mile  line  of  railroad 
known  as  the  Blue  Ash  Line  from  the 
Indiana  &  Ohio  Railway  Company  (IftO). 
The  Blue  Ash  Line  is  located  northeast 
of  Cincinnati,  between  milepost  49.6, 
north  of  McCuUougb  Yard,  and  milepost 
39.76.  near  Fields-Ertel  Road,  in 
Hamilton  County.  OH.  SORTA  will  not 
acquire  the  right  to  operate  any  rail 
freight  service  on  the  Blue  Ash  Line; 
IftO  will  retain  the  exclusive  right  and 
obligation  to  provide  rail  freight  service 
on  die  Blue  Ash  Line.  ■  SORTA  iwill 


■  SORTA  «UiiiilUoMMi*l]r  Bl«d  •  notioD  to 
(iUmiu  tba  botica  of  «xa0i|Kioa.  Tha  aotiia  Boaitl 
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acquire  certain  physical  assets  to  allow 
construction  and  operation  of  a 
passenger  rail  transit  system.  The  notice 
states  that  the  transaction  would  be 
consummated  no  sooner  than  the 
December  1. 1997  effective  date  of  the 
exemption.  The  accompanying  motion 
to  dismiss  indicates  that  the  transaction 
is  expected  to  be  consummated  by 
December  31. 1997. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleeding  information,  the  exemption 
is  void  ab  initio.  A  petition  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction.  An 
original  and  10  copies  of  all  pleadings, 
referring  to  Finance  Docket  No.  33524, 
must  be  filed  with  the  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Branch,  1925  K 
Street,  N.W..  Washington.  DC  20423- 
0001 .  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kevin  M. 
Sheys,  Oppenheimer  Wolff  &  Doimelly, 
1020  Nineteenth  Street,  N.W.  Suite  400. 
Washington.  DC  20036-6105. 

Decided:  December  3. 1997. 

By  tlie  Board.  David  M.  Konsclmilc. 
Director,  OfBce  of  Proceedings. 
Vamon  A.  WiiUams, 
Secretary. 

(FR  Doc.  97-32268  Filed  12-10-97;  8:45  am] 
Buam  oooE  4sis-oe-e 
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ACTION:  Notice. 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Agency  Infonmation  Collection; 
Activity  Under  0MB  Review;  Report  of 
Passerigers  Denied  Confirmed  Space, 
BIS  Form  251 

AOeiCV:  Bureeu  of  Transportation 
Statistics  (BTS).  DOT. 


will  address  tha  iuritdictional  issue  raised  liy  the 
motion  to  dismiss  in  a  subsequent  decision. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  the  Bureau  of  Transportation 
Statistics  (BTS)  invites  the  general 
public,  industry  and  other  Federal 
Agencies  to  comment  on  the  continuing 
need  for  and  usefulness  of  DOT 
requiring  U.S.  and  foreign  air  carriers 
that  operate  scheduled  passenger 
service  with  over  eo-seat  aircraft  to 
submit  reports  on  their  oversales 
practices.  Such  carriera  must  submit  the 
quarterly  Form  251  "Report  of 
Passengers  Denied  Confirmed  Space." 
However,  carriers  do  not  report  data 
from  inboimd  U.S.  international  flights 
because  the  protection  of  Part  250 
"Oversales"  do  not  apply  to  these 
flights.  The  Department  uses  Form  251 
data  to  monitor  the  compliance  by  U.S 
and  foreign  air  carriers  to  the  oversales 
provisions  of  Part  250. 
DATES:  Written  eonmients  should  be 
submitted  by  February  9, 1998. 
ADDRESSES:  Comments  should  be 
directed  to:  Office  of  Airline 
Information.  K-25.  Room  4125,  Bureau 
of  Transportation  Statistics,  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington.  DC  20590-0001. 
COMMENTS:  Comments  should  identify 
the  OMB  «  2136-0018  and  a  duplicate 
copy  should  be  submitted  to  the  address 
listed  above.  Commenters  wishing  the 
Department  to  acknowledge  receipt  of 
their  comments  must  submit  with  those 
comments  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  on  OMB 
#  2138-0018.  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

TOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Stankus.  Office  of  Airline 
Information.  K-25.  Bureau  of 
Transportation  Statistics.  400  Seventh 
Street,  SW.,  Washington.  DC  20590- 
0001.  (202)  366-4387. 
SUPPLEMENTARY  INFORMATION:  OMB 
Approval  No.  2138-0018. 


Title:  Report  of  Passengers  Denied 
Confirmed  Space  Part  250. 
Form  No.:  251. 

Type  of  Review:  Extension  of  a 
currently  approved  requirement. 

Respondents:  Large  U.S.  and  foreign 
passenger  air  carriers. 
Number  of  Respondents:  140. 
Total  Annual  Burden:  2.438  hours. 
Needs  and  Uses:  BTS  Form  251  is  a 
one-page  report  on  the  number  of 
passengers  denied  boarding  voluntarily 
or  involuntarily,  whether  the  bimiped 
passengers  were  provided  alternate 
transportation  and/or  compensation, 
and  the  amount  of  the  payment  The 
report  allows  the  Department  to  monitor 
the  eCfiBctiveness  of  its  oversales  rule 
and  take  enforcement  action  when 
necessary.  The  involuntary  denied- 
boarding  rate  has  decreased  over  the 
years  from  4.38  per  10.000  passengers  in 
1980  to  1.16  per  10,000  passengers  for 
the  nine  months  ended  September  1997. 
These  statistics  demonstrate  the 
effectiveness  of  the  "volimteer" 
provision,  which  has  reduced  the  need 
for  more  intrusive  r^ulation. 

The  rate  of  denied  boarding  can  be 
examined  as  an  air  carrier  continuing 
fitness  fector.  This  rate  provides  an 
insight  into  a  carrier's  policy  on  treating 
overbooked  passengers  and  its 
compliance  disposition.  A  rapid 
sustained  increase  in  the  rate  of  denied 
boarding  often  is  an  indicator  of 
operational  difficulty. 

Because  the  rate  of  denied  boarding  is 
released  quarterly,  travelers  and  travel 
agents  can  select  carriers  with  low 
bumping  incidents  when  booking  a  trip. 
This  information  is  made  available  to 
the  public  through  the  Air  Travel     . 
Consiuner  Report,  which  the 
Department  publishes.  The  report  is 
sent  to  newspapers,  magazines,  and 
trade  journals. 
Timotliy  E.  Camiody, 
Director.  C^tce  of  Airline  Information, 
Bureau  ofnansportation  Statistics. 
[FR  Doc.  97-32455  Filed  12-10-47;  6:45  am) 
■LUNQ  OOK  4eie-fc-r 
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This  MClion  ot  ttw  FEDERAL  REGISTER 
contains  editortai  corrwrtions  ol  previousiy 
published  Prssidantial.  Rule.  Proposed  Rule, 
and  rtotice  dooumanlB.  Thaaa  ooTrectioos  are 
prepared  by  the  OfRce  o(  Vte  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 


DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

OfflM  of  tlM  SMTMary 

FMtoral  Financial  Participation  In  Stala 
AaatatancaExpandituraa:  Fadaiai 
MatcMng  Sharaa  for  Tomporary 
Aaslatanca  10  Naady  FamlUaa, 
Itodleaid.  Akf  to  Naady  Agad.  BNnd,  or 
CNaaMad  Paraona  and  for  ttw  Naw 
ChUdran's  Haaittt  Insuranca  Programa 
for  Octobar  1, 1996  Through 
Sapiambar  30. 1999 

Comction 

In  notice  document  97-30832, 
beginning  on  page  62613.  in  the  issue  of 
Monday,  November  24,  1997  make  the 
following  correction: 

On  pages  62614  and  62615,  in  the 
table  heading  "September  30, 1996" 
should  read  "September  30,  IT 
tass-w-o 


DEPAirrMENT  OF  TRANSPORTATION 
Fadarai  AvMion  Admlnlatratlon 
14CFRPart71 


[' 


Dodwt  Na  97-ANM-iq 


Propoaad  Eatabliahmant  of  Claaa  E 
Airapaca;  Haydan,  CO 

Correction 

In  proposed  rule  document  97-30354, 
beginning  on  page  61708,  in  the  issue  of 
Wadneaday.  November  19. 1997,  make 
the  following  correction: 

On  page  61708,  in  the  second  column, 
the  subject  line  is  corrected  to  read  as 
set  forth  above. 
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REMINDERS 

The  itams  in  this  list  were 
editonaNy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  QOINQ  INTO 
EFFECT  DECEMBER  11. 
1997 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Connecticut,  correction; 
put>lished  12-11-97 

LABOR  DEPARTMENT 
OccupaUortal  Safety  and 
Health  Administration 
Safety  and  health  standards, 
etc.: 

Electrical  power  generation; 
transmission  and 
d»tribution;  electrical 
protective  equipment; 
published  12-11-97 

NATIONAL  CREDIT  UMON 
ADMRilSTRATION 

Organization,  functions,  and 
authority  delegations: 
Executive  Director  and 
General  Counsel; 
published  12-11-97 

TRANSPORTATION 
DEPARTMENT 


Air  carrier  certification  and 
operations: 

Digital  flight  data  recorder 
upgrade  requirements 

Correction:  published  12- 
11-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
AQilcuiiufal  Mailcaling 


Hazelnuts  grown  in  Oregon 
and  Washington;  commerrts 
due  by  12-15-97;  published 
10-14-97 

AGRICULTURE 
DEPARTMENT 


Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

BoKeilosis  in  cattle  and 
nson 


State  and  area 
dassifications; 
comments  due  by  12- 
15-97;  published  10-15- 
97 

Plarrt-related  quarantine, 
domestic: 

Oriental  fruit  fly;  comments 
due  by  12-15^7; 
published  10-14-97 

Plant-related  quarantine, 
foreign: 

Tomatoes  from  Morocco 
and  Western  Sahara,  etc.; 
comnf>ents  due  by  12-15- 
97;  published  10-16-97 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Sarvlea 

Meat  and  poultry  inspection: 
Carrageenam,  locust  bean 
gum  and  xanthan  gum 
blend  used  as  t>inder  in 
cured  pork  products: 
comments  due  by  12-19- 
97;  published  11-1947 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Alaska:  fisheries  of 
Exclusive  Economic 
Zorie — 

Pacific  halibut  and  red 
king  cr^;  comments 
due  by  12-18-97; 
published  12-3-97 
Marine  mammals: 
Endangered  fish  or  wildiile— 
Atlantic  sturgeon; 
comments  due  by  12- 
16-97;  published  10-17- 
97 

Incidental  t^ng— 
Vandenberg  AFB,  CA; 
missile  and  rodcet 
launches,  aircraft  flight 
test  operatior^s,  and 
helicopter  operations; 
comments  due  t>y  12- 
1547;  published  11-14- 
67 

DEFBUSE  DEPARTMENT 

Acquisitkm  regulations: 
Contract  performarice 
reporting  outside  the 
United  States;  comn'>ents 
due  by  12-16-97; 
published  10-17-97 
Government  property; 
comments  due  by  12-16- 
97;  published  10-17-97 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
CoHMnisaion 

Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines— 


Business  practk» 
starKJards;  comments 
due  by  12-1647; 
published  11-1847 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgatkxi;  State  plans 
for  designated  ladlities  and 
pollutants: 

Ftorida;  comments  due  by 
12-15-97;  putHished  11- 
13-97 
Superfund  program: 
National  oil  arxJ  hazardous 
substances  contingency 
plan- 
National  phoirities  Kst 
update:  comments  due 
by'12-19-97:  published 
11-19-97 
FARM  CREDIT 
ADMINISTRATION 
Farm  credtt  system: 
Leasing  activities:  commwits 
due  by  12-15-97; 
published  10-15-97 
FEDERAL 

COMMUNICATIONS 
COMM»SION 
Radio  statrans;  table  of 
assignments: 

Arkansas:  comments  due  by 
12-15-97:  published  10- 
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The  President 


Presidential  Documents 


Proclamation  7059  of  December  9,  1997 

Human  Rights  Day,  BiU  of  Rights  Day,  and  Human  Riahts 
Week,  1997  ^^ 


By  the  Prerident  of  the  United  States  of  America 
A  Proclamation 

Human  rights  are  the  cornerstone  of  American  democracy.  The  founders 
ot  our  democracy,  in  their  wisdom,  recognized  the  inherent  dignity  of  every 
human  bemg  and  enshrined  in  the  Bill  of  Rights  our  profound  commitment 
to  freedom  of  speech,  religion,  and  assembly  and  the  right  to  due  process 
and  a  feir  trial.  Through  more  than  two  centuries  of  challenge  and  chance 
these  gmdmg  principles  have  sustained  us.  They  form  the  common  nound 
on  which  our  racial,  reUgious,  and  ethnic  diversity  can  flourish. 

It  is  a  measure  of  our  greatness  as  a  Nation  that  each  new  generation 
ot  Amencans  has  sought  to  advance  and  extend  the  rights  set  forth  bv 
Thomas  Jefferson  in  the  Declaration  of  Independence  and  by  the  framers 
of  our  Constitution.  Promoting  human  rights  and  democracy  around  the 
worid  IS  a  central  pUlar  of  our  foreign  policy.  We  seek  to  protect  and 
advance  human  rights  for  all.  not  only  because  a  world  that  respects  such 
nghts  will  be  freer,  safer,  and  more  prosperous,  but  also  so  that  we  may 
keep  faith  with  the  vision  of  our  founders,  who  knew  that  these  rights 
are  the  deepest  reflection  of  America's  fundamental  values. 

This  week  marks  the  beginning  of  the  world's  celebration' of  the  50th  anniver- 
sary year  of  the  Universal  Declaration  of  Human  Rights.  The  adoption  of 
this  ^t  of  principles  by  the  United  Nations  on  December  10.  1948  was 
a  landmark  event  in  the  course  of  modem  human  history.  The  Declaration 
represented  a  collective  condemnation  by  nearly  50  U.N.  member  states 
of  the  widespread  and  devastating  human  rights  abuses  committed  prior 
to  and  during  Worid  War  H,  and  it  reflected  a  consensus  on  what  the 
postwar  worid  should  seek  to  become.  Among  the  Declaration's  30  articles 
are  afBnnations  of  the  right  to  life,  liberty,  and  personal  security;  the  right 
to  freedom  of  thought,  religion,  and  expression;  and  the  right  to  freedom 
fit)m  slavery,  torture,  and  arbitrary  arrest  and  detention. 

It  was  fitting  that  a  great  American,  Eleanor  Roosevelt,  played  a  pivotal 
role  in  the  development  of  the  Universal  Declaration  of  Human  Rights 
which  so  closely  reflected  the  tenets  of  our  own  Bfll  of  Rights.  As  Chair 
of  the  U.N.  Commission  on  Human  Rights,  she  led  the  efforts  of  its  18" 
members  to  define  basic  rights  and  freedoms  and  to  draft  the  international 
affirmation  of  rights  that  was  ultimately  adopted  by  the  General  Assembly. 
Today,  thanks  to  those  efforts,  scores  of  countries  across  the  globe  have 
mcorporated  these  fundamental  principles  into  their  laws  and  practices, 
;and  millions  of  people  are  leading  fiwr,  happier,  and  more  fiilfiUing  lives. 

Now  our  challenge  is  to  reaffirm  the  universality  of  these  precepts  and 
to  ensure  that  all  the  worid's  peoples  share  in  their  protections.  While 
we  have  made  great  progress  in  this  endeavor,  we  must  recognize  that 
intolerance,  discrimination,  and  persecution  continue  to  darken  our  vision 
of  a  better  fiiture.  Each  of  us  has  a  part  to  play  in  upholding  human 
nghts  for  men  and  women  of  aU  political,  ethnic.  reUgious,  and  racial 
backgrounds.  The  words  of  Eleanor  RooseveU  are  both  an  inspiration  and 
a  challenge,  not  only  to  Americans,  but  also  to  citizens  throughout  the 
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international  community:  "The  destiny  of  human  rights  is  in  the  hands 
of  all  of  our  citizens  and  all  of  our  communities." 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  December  10,  1997, 
as  Human  Rights  Day;  December  15,  1997,  as  Bill  of  Rights  Day;  and  the 
week  beginning  December  10.  1997.  as  Human  Rights  Week.  I  call  upon 
the  people  of  the  United  States  to  celebrate  these  observances  with  appro- 
priate programs,  ceremonies,  and  activities  that  demonstrate  our  national 
commitment  to  the  Bill  of  Rights,  the  Universal  Declaration  of  Human  Rights, 
and  the  promotion  of  human  rights  for  all  people. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
December,  in  the  year  of  our  Lord  nineteen  himdred  and  ninety-seven, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 


OsJlAJ^^LiLAAA  ^J\^^ludk^^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  generai 
applicabflity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regutertions,  which  is  published  imder 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PBISONNEL 
MANAQEMENT 

5CFRPart531 
raN3206-AH6S 

Pay  Unctor  the  QerMral  SctMdulo; 
Locality  Pay  ATMS  for  1996 

AQEHCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  final  regulations 
to  remove  two  metropolitan  areas  from 
the  "Rest  of  U.S."  locality  pay  area  and 
establish  two  new  locality  pay  areas  in 
January  1998  corresponding  to  these 
metropolitan  areas.  The  two 
metropolitan  areas  affected  by  this 
regulation  are  Hartford.  CT,  and 
Orlando.  FL.  The  President's  Pay  Agent 
made  the  final  determination  on  the 
boundaries  of  the  new  locality  pay  areas 
after  considering  the  recommendations 
of  the  Federal  Salary  Council  and  public 
comments. 

EFFECTIVE  DATE:  The  regulations  are 
e£foctive  on  Juiuary  1, 1998,  and  are 
applicable  on  the  first  day  of  the  first 
pay  period  beginning  on  or  after  January 

1«  IsfcNI. 

P0«  FURTNBI  MFOfMATION  CONTACT: 
Jeanne  D.  Jacobson,  (202)  606-2858, 
FAX:  (202)  60&-0824.  or  email: 
payleavB0opm.gov. 

swnaiENTARY  information:  On 

October  25, 1996.  the  Office  of 
Personnel  Management  (OFM) 
published  proposed  regulations  to 
remove  two  metropolitan  areas  fitim  the 
"Rest  of  U.S."  locality  p^  area  and 
establish  two  new  locality  pay  areas  in 
January  1998  corresponding  to  these . 
metropolitan  areas  based  on  the 
recommendations  of  the  Federal  Saluy 
Council.  (See  61  FR  55227.)  OPM 
received  no  public  comments  on  the 
proposed  regulations.  Therefore,  after 
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considering  the  views  of  the  Federal 
Salary  Coimcil.  the  President's  Pay 
Agent  (consisting  of  the  Secretary  of 
Labor,  the  Director  of  the  Office  of 
Management  and  Budget  (OMB).  and 
the  Director  of  OPM)  decided  to  adopt 
the  Federal  Salary  Council's 
recommendations  on  the  two  new 
locality  pay  areas.  This  determination 
was  reflected  in  the  Pay  Agent's 
:    November  27. 1996,  report  to  the 
President  These  filial  regulations  list 
the  locality  pay  areas  for  1998, 
including  the  two  new  locality  pay  areas 
corresponding  to  the  following 
Metropolitan  Statistical  Areas  (MSA's) 
as  defined  by  OMB— tiartfbrd.  CT, 
including  that  portion  of  New  London 
County.  CT,  outside  the  Hartford,  CT 
MSA.  and  Orlando.  FL. 

The  definitions  of  the  MSA's  and 
Consolidated  Metropolitan  Statistical 
Areas  (CMSA's)  that  comprise  the 
locality  pay  areas  are  found  in  OMB 
Bulletin  No.  96-08.  June  28. 1996. 
Based  on  these  definitions,  the  two  new 
locality  pay  areas  for  1998  will  be 
composed  of  the  foUowing  geographic 
areas: 

Hartford.  CT,  Locality  Pay  Araa 

Hartford  County  (part): 

Avon  town 
Berlin  town 
Bloomfield  town 
Bristol  city 
Burlington  town 
Canton  town 
East  Granby  town 
East  Hartford  town 
East  Windsor  town 
Enfield  town. 
Farmington  town 
Glastonbury  town 
Granby  town 
Hartfiordcity 
Manchester  town 
Marlborough  town 
New  Britain  city 
Newington  town 
Plainvule  town 
Rocl^  Hill  town 
Simsbury  town 
Southington  town 
South  Windsor  town 
Suffield  town 
West  Hartford  town 
Wethersfield  town 
Windsortown 
Windsor  Locks  town 


Harwinton  town 
New  Hartford  town  - 
Plymouth  toMm 
Winchester  town 

Middlesex  County  (part): 

Cromwell  town 
Durham  town 
East  Haddam  town 
East  Hampton  town 
Haddam  town 
Middlefield  towrn 
Middletown  city 
Portland  town 

New  London  County  (all) 

Tolland  Cotmty  (part): 

Andover  town 
Bolton  town 
Columbia  town 
Coventry  town 
Ellington  town 
Hebron  town 
Mansfield  town 
Somers  town 
Stafford  town 
Tolland  town 
Vernon  town 
Willington  town 

Windham  County  (part): 

Ashfordtown 
Chaplin  toMm 
Windham  town 

Orlando,  FL,  Locality  P^  Araa 

Lake  County 
Orange  County 
Osceola  County 
Seminole  County 


Litchfield  County  (part): 
Barkhamsted  town 


Hartford.  CT.  Locality  Pay  Area 

In  its  Novunber,  27. 1996.  report  to 
the  Presidoit,  the  President's  Pay  Agent 
accepted  the  Federal  Salary  Council's 
recommendation  that  Hartford,  CT.  be 
established  as  a  separate  locality  pay 
area  for  General  Schedule  (GS)  workers 
in  1998.  including  the  Hartford.  CT 
MSA.  plus  that  portion  of  New  Ij^n<ion 
County.  CT,  outside  the  Hartford.  CT 
MSA.  The  Pay  Agent  also  adopted  the 
following  criteria  recommended  by  the 
Federal  Salary  Council  for  consideration 
of  partial  counties  as  "areas  of 
application"  in  New  England.  These 
criteria  are  needed  because  OMB  uses 
cities  and  townships,  instead  of  fiill 
counties,  to  define  metropoUtan  areas  in 
New  England. 

Criteria  for  partial-county  areas  of 
application  in  New  England: 

1.  The  partial-county  area  must  be 
contiguous  to  the  pay  locaUty  (exclusive 
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of  any  other  areas  of  application)  and 
must  currently  be  included  in  the  "Rest 
of  q.S.  ■ '  locality  pay  area.  t 

2.  The  partial-county  area  must 
contain  at  least  2,000  GS  employees. 

3.  The  entire  county  must  have  a 
population  density  of  more  than  200  per 
square  mile  or  at  least  90  percent  of  the 
population  in  urbanized  areas. 

4.  The  entire  county  must 
demonstrate  some  economic  linkage 
with  the  pay  locality,  defined  as 
commuting  at  a  level  of  5  percent  or 
more  into  or  from  the  areas  in  question. 
(The  areas  in  question  are  the  entire 
county  under  consideration  and  the 
central  core  of  the  MSA  as  defined  by 
the  Census  Bureau  for  use  in 
establishing  metropolitan  areas.) 

Because  New  London  Coimty,  CT, 
met  all  of  the  above-stated  criteria,  the 
Pay  Agent  accepted  the  Federal  Salary 
Council's  recommendation  that  that 
portion  of  New  London  Cotmty,  CT, 
outside  the  Hartford,  CT  MSA  be 
included  in  the  Hartford.  CT.  locality 
pay  area  as  an  "area  of  application"  for 
19W. 

After  the  Pay  Agent  issued  its 
November  1906  report  to  the  President 
reflecting  its  determination  to  aatabUah 
Hartford,  CT,  as  a  new  locality  pay  area 
for  1998, 0PM  received  a  letter  from  a 
Member  of  Congress  expressing  interest 
in  including  the  city  of  Springfield.  MA, 
in  the  Hartford,  CT.  locality  pay  area. 
The  Federal  Salary  Council  determined 
that  Hampden  County,  MA,  which 
includes  the  city  of  Springfield,  does 
not  meet  the  Federal  Salary  Council's 
criteria  for  consideration  aa  an  "area  of 
application." 

Prior  to  the  implementation  of  locality 
pay  in  1994,  the  Presidoit's  Pay  Agent 
adopted  the  Federal  Salary  Council's 
recommendation  that  the  boundaries  of 
locality  pay  areas  follow  tha  boundaries 
of  MSA's  and  CMSA's  as  defined  by 
OMB.  The  Federal  Salary  Council  also 
recommended  that  certain  areas  outside 
the  boundaries  of  an  MSA  or  CMSA 
(Le.,  "areas  of  application")  be  included 
in  the  locality  pay  area  if  they  meat 
certain  criteria. 

In  order  for  the  Federal  Salary 
CnwnHl  to  recommend  an  area  as  a 
county-wide  area  of  application,  the 
affected  county  must — 

1.  Be  contiguous  to  a  pay  locality: 

2.  Contain  at  least  2,000  GS-Qb4 
employees; 

3.  Have  a  significant  level  of 
urbanisation,  based  on  1990  Census 
data.  A  "significant  level  of 
urbanization"  is  defined  as  a  population 
density  of  more  than  200  per  square 
mile  or  at  least  90  percent  of  the 
population  in  urbuiized  areas;  and 


4.  Demonstration  some  economic 
linJcage  with  the  pay  locality,  defiined  as 
commuting  at  a  level  of  5  percent  or 
more  into  or  from  the  areas  in  question. 
(The  areas  in  question  are  the 
contiguous  coimty  under  consideration 
and  the  central  counties  (or  in  the  case 
of  New  England,  the  central  cores) 
identified  By  the  Censtis  Bureau  for  the 
process  of  defining  the  CMSA's  and 
MSA's  involved.) 

The  Federal  Salary  Council 
considered  Hampden  County,  MA, 
under  these  criteria  as  a  potential  area 
of  application  before  making  its  October 
1996  recommendation  to  the  Pay  Agent 
regarding  the  new  Hartford,  CT.  looslity 
pay  area.  However,  because  Hampden 
County  did  not  pass  the  Federal  Salary 
Council's  criterion  for  GS  employment 
(having  only  908  GS  employees  as  of 
March  1996).  the  Federal  Salary  Council 
did  not  recommend  it  as  an  "area  of 
application"  to  the  Hartford.  CT. 
loolity  pay  area. 

OilMde.  FL.  LecaUty  Pay  Area 

The  President's  Pay  Agent  accepted 
the  Federal  Salary  Coundl's 
recommendation  that  Oriando,  FL,  be 
established  as  a  separate  locality  pay 
area.  Although  Btireau  of  Labor 
Statistics  (BLS)  surveys  showed  the  pay 
dispsrity  in  Orlando  was  slightly  below 
the  pay  disparity  for  the  "Rest  of  U.S." 
locality  pay  area,  the  Federal  Salary 
Council's  established  policy  provides 
that  any  stirveyed  area  with  a  pay 
disparity  of  less  than  2/lOths  of  a 
percentage  point  below  the  "Rest  of 
U.S."  pay  disparity  may  qualify  to  be 
established  or  continued  as  a  locality 
pay  area. 

The  Pay  Agent  also  accepted  the 
Federal  Salary  Council's 
recommendation  that  the  Oriando,  FL, 
locality  pay  percentage  be  set  equal  to 
the  "Rest  of  U.S."  locaUty  pay 
percent^e  in  1998  and  that  the 
Orlando,  FL,  pay  gap  be  averaged  with 
the  "Rest  of  U.S."  pay  gap  to  determine 
the  combined  pay  gap  for  the  two  areas. 
This  is  coiuistent  with  past  practices  for 
dealing  with  locality  pay  areas  in  which 
the  pay  disparity  is  below  the  "Rest  of 
U.S."  pay  disparity.  BLS  will  continue 
to  conduct  surveys  in  Oriando,  and  the 
Pay  Agent  and  the  Federal  Salary 
Council  will  reconsider  these  issues  in 
the  future. 

Waivar  oTDalay  ia  Eflactfve  Dale 

Pursuant  to  5  U.S.C  553(dM3).  I  find 
that  good  cause  exists  to  make  these 
regulations  effective  in  less  than  30 
days.  The  regulations  are  being  made 
effective  on  January  1, 1998,  in  order  for 
the  locality  payments  for  each  locality 
pay  area  authcnized  for  1998  to  be 


applicable  on  the  first  day  of  the  first 
pay  period  beginning  on  or  after  January 
1, 1998. 

Kagnlatoiy  Flexibility  Act 

1  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  PaH  SSI 

Government  employees.  Law 
enforcement  officers.  Wages. 
Office  of  Peraonnal  Managamant 
Jaaio*  L  Lachaana. 
Dinctor. 

Accordingly,  OPM  is  amending  part 
531  of  title  5,  Code  of  Federal 
Regulations,  as  follows:  ^ 

PART  531— PAY  UNDER  THE 


1.  The  authority  citation  for  part  SSI 
rontiniMW  to  read  as  foUows: 


p  5  VS.C.  5115. 5907.  and  5SSS; 
Mc  4  of  Pub.  L.  103^*8. 107  Sm.  981:  and 
E.0. 1274S.  5«  PR  4521.  3  CFR.  IMl  Coop., 
p.  316: 

Subpart  B  also  issued  undar  5  U.S.C 
S303(^.  5333, 5334(a),  and  7701(bX3): 

SubpartC  also  iasuwi  undar  5  U.S.C  5304. 
5305.  and  5553:  ssctiofis  302  and  404  of 
FEFCA.  Pub.  L  101-SM.  104  StaL  1462  and 
1468:  aad  section  3(7)  of  Pub.  L.  102-676. 
106  StaL  1356; 

Subpart  D  also  issued  undar  5  U.S£. 
5335(g)  and  7701(b)(2): 

Subpart  E  also  issued  undsr  5  U.S.C  5336: 

Sui^srt  F  also  issued  undar  5  U.S.C  5304. 
5305(gMl).  and  5553;  and  B.0. 12863. 56  FR 
63261.  3  CFR.  1963  Comp..  p.  682; 

Subpart  C  also  issued  UBdsr  5  U.S.C  5304. 
530S.  and  5SS3;  ssctkm  302  of  the  Fsdanl 
Bnplofsas  Pay  Compaiafaility  Act  of  1990 
(FEPCA).  Pub.  L.  101-500, 104  StaL  1462; 
and  B.O.  12780,  56  PR  67453,  3  CPR.  1981 
Comp.,  p.  376. 


2.  In  S  531.603.  paragraph  (b)  is 
revised  to  read  as  follows: 

fSSIJOS 


(b)  The  following  are  localify  pay 
areas  for  the  purpose  of  this  sufanait: 

(1)  Atlanta.  GA— consisting  of  the 
AtlanU.  GA  MSA: 

(2)  Boeton-WorcestOT-Lawrence,  MA- 
NH-ME-CT — consisting  of  the  Boston- 
Worcester-Uwrence,  MA-NH-ME-CT 

CMSA' 

(3)  Qiicago-Gary-Kanosha.  IL-IN- 
WI— consistiog  of  the  Chicago-Gary- 
Kenosha,  IL-IN-WI  CMSA; 

(4)  Cincinnati-Hamilton.  OH-KY- 
IN — consisting  of  the  Cincinnati- 
Hamilton.  OH-ICY-4N  CMSA: 
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(5)  Cleveland-Akron,  OH — consisting 
of  the  Cleveland- Akron.  OH  CMSA; 

(6)  Columbus,  OH — consisting  of  the 
Columbus,  OH  MSA; 

(7)  Dallas-Fort  Worth,  TX— consisting 
of  the  Dallas-Fort  Worth,  TX  CMSA; 

(8)  Dayton-Springfield.  OH— 
consisting  of  the  Dayton-Sprinsfield, 
OH  MSA; 

(9)  Denver-Boulder-Greeley,  CO — 
consisting  of  the  Denver-Boulder- 
Greeley.  CO  CMSA; 

(10)  Detroit-Ann  Arbor-Flint,  MI — 
consisting  of  the  Detroit-Ann  Arbor- 
Flint,  Ml  CMSA; 

(11)  Hartford,  CT— consisting  of  the 
Hartford,  CT  MSA,  plus  that  portion  of 
New  London  County,  CT,  not  located 
within  the  Hartford,  CT  MSA; 

(12)  Houston-Galveston-Brazoria, 
TX — consisting  of  the  Houston- 
Galveston-Brazoria,  TX  CMSA; 

(13)  Huntsville,  AL — consisting  of  the 
Huntsville.  AL  MSA; 

(14)  hidianapolls,  IN — consisting  of 
the  Indianapolis,  IN  MSA; 

(15)  Kansas  Cify,  MO-KS — consisting 
of  the  Kansas  Cify,  MO-KS  MSA; 

(16)  Los  Angeles-Riverside-Otarange 
Counfy,  CA — consisting  of  the  Los 
Angeles-Riverside-Orange  Counfy,  CA 
CMSA.  plus  Santa  Barbara  Counfy,  CA. 
and  that  portion  of  Edwards  Air  Force 
Base.  CA,  not  located  within  the  Los 
Angeles-Riverside-Orange  (bounty.  CA 
CMSA; 

(17)  Miami-Fort  Lauderdale.  FL— 
consisting  of  the  Miami-Fort 
Lauderdale,  FL  CMSA; 

(18)  Milwaukee-Racine.  WI— 
consisting  of  the  Milwaukee-Racine.  WI 
CMSA; 

(19)  Minneapolis-St.  Paul.  MN-WI— 
consisting  of  the  Miimeapolis-St  Paul. 
MN-WI  MSA; 

(20)  New  Yoric-Northem  New  Jersey- 
Long  Island,  NY-NJ-CT-PA— 
consisting  of  the  New  York-Northern 
New  Jersey-Long  Island.  NY-NJ-CrT-PA 
CMSA; 

(21)  Orlando.  FL— consisting  of  the 
Orlando,  FL  MSA; 

(22)  Philadelphia-Wilmington- 
Atlantic  Qfy,  PA-NJ-DE-MD— 
consisting  of  the  Philadelphia- 
Wilmington- Atlantic  Qfy,  PA-NJ-DE- 
MD  CMSA; 

(23)  Pittsburgh,  PA— consisting  of  the 
Pittsburgh,  PA  MSA; 

(24)  Portland-Salem,  OR-WA— 
consisting  of  the  Portland-Salem.  OR- 
WA  OwISA; 

(25)  Richmond-Petersbuig.  VA— 
consisting  of  the  Richmond-Petersbuis, 
VA  MSA: 

(26)  Sacramento- Yolo,  CA — consisting 
of  the  Sacramento- Yolo,  CA  CMSA; 

(27)  St.  Louis.  MO-IL— consisting  of 
the  St  Louis.  MO-IL  MSA; 


(28)  San  Diego.  CA — consisting  of  the 
San  Diego,  CA  MSA; 

(29)  San  Francisco-Oakland-San  Jose. 
CA — consisting  of  the  San  Francisco- 
Oakland-San  Jose,  CA  CMSA; 

(30)  Seattle-Tacoma-Bremerton,  WA— 
consisting  of  the  Seattle-Tacoma- 
Bremerton,  WA  CMSA; 

(31)  Washington-Baltimore,  DC-4^4D- 
VA-WV— consisting  of  the  Washington- 
Baltimore,  DC-^m-VA-WV  CMSA, 
plus  St.  Mary's  Coimfy,  MD;  and 

(32)  Rest  of  U.S.— consisting  of  those 
portions  of  the  48  contiguous  States  not 
located  in  another  localify  pay  area. 

[FR  Doc.  97-32580  FUed  12-11-97;  8:45  am] 
aajjNQ  CODE  asK-oi-u 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  CorporBlion 

7  CFR  Parts  401  and  467 
RIN0663-AB03 

Q«n«rai  Crop  Insurance  Regulations; 
Hybrid  Sorghum  Seed  Endorsement 
and  Common  Crop  Insurance 
Regulations;  Hybrid  Sorghum  Seed 
Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
hybrid  soighum  seed.  The  provisions 
vrill  be  used  in  conjimction  with  the 
Common  Crop  Instirance  Policy,  Basic 
Provisions,  which  contain  standard 
terms  and  conditions  common  to  most 
crops.  The  intended  effect  of  this  action 
is  to  provide  policy  changes  to  better 
meet  the  needs  of  the  insured,  include 
the  current  hybrid  sorghum  seed 
endorsement  under  the  C^ommon  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
efiiect  of  the  current  hybrid  soighum 
seed  endorsement  to  the  1997  and  prior 
crop  years. 

DATES:  Effective  December  12, 1997. 
FOR  RIRTHER  MFONMATION  CONTACT:  Ron 
Nesheim,  Insurance  Management 
Specialist,  Research  and  Development. 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road,  Kansas  afy.  MO  64131. 
telephone  (816)  926-7730. 

SUPPLEMENTARY  MFORMATKM: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 


exempt  for  the  purposes  of  Executive 
Order  No.  12866  and,  therefore,  this  rule 
has  not  been  reviewed  l^  OMB. 

Papowork  Redaction  Act  of  1905 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507),  those 
collections  of  information  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
nimiber  0563-0053. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
-  Reform  Act  of  1995  (UMRA),  Public 

Law  104-4,  establishes  requirements  for 
:    Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufBcient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

K^ulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  efiiect  of  this  regulation  on  small 
entities  will  be  no  greater  than  an  larger 
entities.  Under  the  current  regulations, 
a  producer  is  required  to  complete  an 
application  and  an  acreage  report  U  the 
crop  is  damaged  or  destroyed,  the 
insured  is  required  to  give  notice  of  loss 
and  provide  the  necessary  information 
to  complete  a  claim  for  indemnify.  This 
regulation  does  not  alter  those 
requirements. 

The  amoimt  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibilify 
Act  (5  U.S.C.  605),  and  no  Regulatmy 
Flexibilify  Analgia  was  prepared. 
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Federal  Aasutance  Program 

This  program  U  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372.  which  require  intergovernmental 

consultation  with  State  and  local      

officials.  See  the  Notice  related  to  7  CFR 
3015,  subpart  V.  published  at  48  FR 
29115.  June  24, 1983. 

Executive  Order  No.  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  No. 
12988  on  civil  justice  reform.  The 
provisions  of  this  rule  will  not  have  a 
retroactive  effect.  The  provisions  of  this 
rule  will  preempt  State  and  local  laws 
to  the  extent  such  State  and  local  laws 
are  inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  1 1  must  be 
exhausted  before  action  against  FCIC  for 
judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Monday,  December  30,  1996,  PdC 
published  a  proposed  rule  in  the 
Federal  Register  at  61  FR  68674  to  add 
to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457),  a  new 
section.  7  CFR  457.112  (Hybrid 
Sorghum  Seed  Crop  Insurance 
Provisions).  These  provisions  will 
replace  and  supersede  the  ciurent 
provisions  for  insuring  hybrid  sorghum 
seed  found  at  7  CFR  section  401.109  and 
will  be  effective  for  the  1998  and 
succeeding  crop  years.  This  rule  also 
amends  section  401.109  to  restrict  its 
efiisct  to  the  1997  and  prior  crop  years. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  written  comments.  A  total  of  36 
comments  were  received  from  reinsured 
companies  and  an  insurance  service 
organization.  The  comments  received, 
and  FQC's  responses,  follow: 

Comawnt:  A  reinsured  company  and 
an  insurance  service  organization 
believed  that  the  calculation  sequence 


in  the  definition  of  "amount  of 
insurance  per  acre"  formula  should  be 
revised  to  match  the  order  shown  in  the 
Special  Provisions.  The  commenter 
stated  that  in  the  Special  Provisions, 
multiplication  by  the  price  election  is 
not  in  the  proper  sequence.  Amount  of 
insurance  per  acre  is  the  county  yield, 
multiplied  by  the  factor  for  the  coverage 
level  selected,  multiplied  by  the  price 
election  selected  by  the  producer  less 
any  minimum  guaranteed  payment. 

Response:  FCIC  has  revised  and 
clarified  the  definition  to  show  the 
proper  calculation.  Since  the  calculation 
is  in  the  Crop  Provisions,  it  will  be 
removed  from  the  Special  Provisions. 

Comment:  An  insurance  service 
organization  suggested  that  the 
definition  of  "female  parent  plant"  may 
have  to  be  changed  because  some 
companies  have  started  experimenting 
with  female  sterile  plants  from  which 
the  stamen  may  not  have  to  be  removed. 

Response:  FCIC  has  revised  the 
definition  to  accommodate  those 
instances  where  the  parent  plants  are 
rendered  male  sterile  by  means  other 
than  stamen  removal. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
suggested  that  the  definition  of 
"interplanting"  be  revised  to  match  Its 
use  in  the  Special  Provisions. 
Interplanting  is  listed  as  a  separata  type 
with  a  different  county  yield  than 
standard  planting. 

Response:  The  Special  Provisions 
uses  the  term  "interplanting"  and  the 
Crop  Provisions  uses  the  term 
"interplanted,"  and  the  terms  have 
different  meanings.  To  avoid  any 
confusion  between  these  terms,  FCIC 
will  change  the  reference  from 
"interplanting"  to  "non-standard 
planting"  in  the  Special  Provisions. 

Comment:  A  reinsured  company 
suggested  that  in  the  definition  of 
"irrigated  practice,"  the  words  "and 
quality"  be  added  after  the  words 
•'•  •  •  providing  the  quantity." 

Response:  Water  quality  is  im;>ortant. 
However,  there  are  no  cleer  criteria 
regarding  the  quality  of  water  necessary 
to  produce  a  crop.  The  highly  variable 
factors  involved  would  make  such 
criteria  difficult  to  develop  and 
administer.  The  provisions  regarding 
good  farming  practices  can  be  applied  in 
situations  in  which  the  insiued  failed  to 
exercise  due  care  and  diligence  in  the 
application  of  irrigation  water.  No 
change  has  been  made. 

Comment:  An  insurance  service 
organization  suggested  adding,  in  the 
definition  of  "non-seed  amount,"  the 
phrase  "rejected  for  seed  piuposes"  or 
something  similar  after  the  first 


refarence  to  "non-seed  production"  for 
clarification. 

Response:  FQC  has  revised  the 
definition  and  section  12  to  clarify  that 
non-seed  production  is  production  that 
doee  not  qualify  as  seed  production 
because  of  inadequate  germination. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
suggested  that  the  definition  of  "planted 
acreage"  be  amended  to  require  that  the 
male  and  female  parent  plants  be 
planted  in  accordance  with  the 
production  management  practices  of  the 
seed  company. 

Response:  The  defimtion  of  "planted 
acreage"  is  broad  enough  to  permit 
planting  in  accordance  with  practices  of 
the  seed  company.  The  requirement  that 
parent  plants  be  planted  in  accordance 
with  the  production  management 
practices  of  the  seed  company  is  more 
appropriate  in  sections  7  and  10 
regarding  insured  crop  and  causes  of 
loss,  and  those  provisions  have  tieen 
revised  accordingly. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
suggested  that  a  conflict  exists  between 
the  definition  of  "sample"  and 
"inadequate  germination"  because  the 
germination  rate  is  determined  by  using 
a  certified  seed  test  on  clean  seed,  not 
field  run  seed. 

Response:  There  is  no  conflict 
between  the  terms.  The  sample  must  be 
at  least  3  pounds  of  field  run  seed.  The 
germination  rate  is  based  on  the  amount 
of  clean  seed  obtained  from  that  sample. 
No  change  has  been  made. 

Comment:  An  insurance  service 
organization  asked  why  a  seed  company 
must  now  be  a  corporation  (previously 
defined  as  a  "business  enterprise"),  and 
if  there  are  any  legitimate  seed 
companies  that  are  not  corporations. 

Response:  A  seed  company  need  only 
be  a  corporation  if  the  seed  company  is 
also  the  producer.  To  cover  all  other 
situations,  FCIC  has  changed  "a 
corporation"  to  "a  business  enterprise" 
in  the  definition  of  seed  company. 

Comment:  An  insurance  service 
organization  suggested  that  section  2(a) 
be  changed  to  read  ".  .  .  a  basic  unit, 
as  defined  in  section  1  of  the  Basic 
Provisions,  may  be  divided  ..." 
instead  of  "(basic  unit)"  at  the  end  of 
the  eariier  phrase. 

Response:  All  definitions  and  most 
provisions  common  to  most  crops  with 
respect  to  units  have  been  deleted  and 
moved  to  the  Basic  Provisions. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization  stated 
that  the  provisioQ^contained  in  section 
2(e)(1).  which  require  the  insured  to    - 
keep  records  by  optional  unit  for 
optional  units  to  apply,  conflict  with 
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section  3(b)  which  correctiy  indicates 
that  production  reporting  requirements 
do  not  apply  to  this  crop.  In  most 
instances  the  sorghum  seed  is  harvested 
and  hauled  directiy  to  the  seed 
companies'  processing  Cacilities.  The 
seed  company  mAintnina  records  of 
planted  acreage  and  harvested 
production  and  provides  all  of  the  yield 
records  used  by  the  FQC  Regional 
Service  Office  (RSO)  to  establish  the 
approved  yields.  All  references  te  the 
insured  maintaining  records  by  optional 
unit  should  not  be  a  requirement  since 
this  is  maintained  at  the  seed  company 
level.  The  historical  yield  of  the 
producer's  sorghum  seed  is  not  used  to 
establish  the  amoimt  of  insurance  as 
stated  in  section  2(e)(1).  The  amount  of 
insurance  is  based  on  the  county  yield, 
coverage  level  aiui  price  elected  and  any 
minimum  guaranteed  payment 

Response:  The  insured  must  have 
verifiable  records  of  planted  acreage  and 

firoduction  for  each  optional  unit  for  at 
east  the  ".  .  .  last  crop  year  used  to 
determine  the  amount  of  insurance." 
This  requirement  should  not  be 
removed  simply  because  the  seed 
company  maintains  those  records.  In 
order  to  protect  the  integrity  of  the 
program,  FQC  must  be  able  to  verify  the 
accuracy  of  the  guarantee  for  each  unit 
If  the  producer  cannot  provide  the 
records  for  each  optional  unit,  they  will 
be  combined  in  basic  units.  The  insured 
can  obtain  the  necessary  records  from 
the  seed  company.  These  provisions 
have  been  moved  to  the  Basic 
Provisions  and  deleted  frt>m  these  Crop 
Provisions. 

Comment:  An  insurance  service 
organization  suggested  that  the  opening 
phrase  of  section  2(e)(4)  "Each  optional 
unit  must  meet  one  or  more  of  the 
following  criteria,  as  applicable:"  Is  not 
necessary,  and  may  actually  cause 
confusion,  since  this  crop  has  only  one 
method  for  optional  unit  division  (by 
section  or  other  legal  description). 
Perhaps  section  (e)(4)  should  start  with 
"Each  optional  unit  is  located  in  a 
separate  legally  identified 
section.  .  .  ." 

Response:  All  relevant  changes  have 
been  made  to  the  Basic  Provisions  and 
those  provisions  deleted  in  these  Crop 
Provisions. 

Comment:  A  reinsiued  company  was 
concerned  about  the  requirement  that 
the  producer  must  meet  all  the 
requirements  in  section  6.  They  stated 
that  these  requirements  should  not  be 
mandatory  for  every  acreage  report 

Response:  The  information  required 
in  the  acreage  report  is  necessary  to 
establish  lialalify,  premium,  and 
insurability  of  the  acreage.  No  change 
has  been  made. 


Comment:  A  reinsured  company  and 
an  insiuance  service  organization 
mentioned  that  in  section  6(a),  each 
individual  producer  is  the  named 
insured  under  this  program  and  may  not 
know  the  type  or  variety  of  hybrid.  The 
seed  companies  provide  the  seed  and 
the  producer  grows  it  Seed  companies 
do  not  want  this  information  going  any 
further  than  necessary  while  still 
meeting  the  requirements  of  the  MPCI 
program.  This  information  is  needed 
only  in  the  event  of  a  claim  and  can  be 
obtained  from  the  seed  company  as 
needed  at  that  time.  The  commenter 
believes  collection  of  this  information 
should  be  an  option  since  the  insurance 
provider  may  want  to  capture  it  in 
certain  instances  but  not  for  all 
insureds.  Therefore,  this  should  be  an 
option,  not  mandatory  as  it  would  be 
with  the  word  "must"  in  the  proposed 
language. 

Response:  The  reporting  requirement 
by  type  or  variety  must  be  maintained 
for  rating  purposes  and  to  determine 
liability  and  premium  for  the  unit  Such 
information  cannot  be  obtained  only  at 
the  time  of  loss.  It  is  the  responsibility 
of  the  producer  to  provide  the 
information,  which  should  be  contained 
in  the  hybrid  sorghum  seed  processor 
contract.  No  change  has  been  made. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
mentioned  that  section  6(b)  requires  that 
acreage  occupied  by  the  male  parent 
plants  be  reported.  They  realize  it  is 
common  for  other  crops  to  obtain  all 
insurable  and  uninsurable  acreage  of  the 
crop.  However,  this  stipulation  to 
capture  the  total  acreage  occupied  by 
the  male  parent  plants  is  an  unnecessary 
and  burdensome  requirement  for  hybrid 
sorghum  seed.  The  commenter 
suggested  that  this  shoidd  only  be 
determined  in  the  event  of  a  claim.  A 
number  of  seed  companies  require  that 
the  male  acres  be  destroyed  after 
pollination. 

Response:  The  requirement  to  report 
any  acreage  occupied  by  male  parent 
plants  is  necessary  to  determine  the 
correct  amount  of  insurance  for  a  uiut 
since  acres  wtith  male  plants  are  not 
insurable.  The  amount  of  insurance  is 
determined  on  the  Summary  of 
Coverage  so  the  insurance  provider 
cannot  wait  until  the  loss  to  determine 
insurable  acreage.  The  biirden  of 
determining  the  amount  of  acreage 
occupied  by  the  male  plant  can  be 
minimized  by  mathematical  calculation 
based  on  the  planting  pattern  of  the 
crop.  No  change  has  been  made. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
questioned  section  6(c),  which  requires 
the  insured  to  certify  that  there  is  a 


h3rbrid  sorghum  seed  processor  contract 
and  the  amount  of  any  minimum 
guaranteed  payment  The  commenter 
questioned  what  constitutes 
certification.  It  is  their  feeling  that  if  the 
insured  goes  through  the  FQC  RSO  to 
obtain  an  approved  yield,  and  upon 
receiving  copies  of  this  information,  this 
would  be  adequate  certification  that  the 
insured  has  a  contract.  The  presiunption 
is  that  the  FCIC  RSO  would  not  go 
through  this  process  between  the 
producer  and  the  seed  company  if  there 
was  not  some  type  of  contractual 
agreement  in  place.  If  they  obtain  some 
of  this  information  directiy  fitim  the 
seed  company  it  would  also  constitute 
certification  as  the  seed  company  would 
not  provide  this  information  if  a 
contract  was  not  in  place.  If  this  does 
not  constitute  certification  for  the 
purposes  of  having  a  contract  then  they 
have  some  concerns  as  to  what 
additional  requirements  must  be  met 

Response:  The  certification 
requirement  is  satisfied  by  a  written 
statement  on  the  acreage  refKJrt,  signed 
by  the  producer,  that  such  a  contract 
exists.  In  many  cases,  the  RSO  provides 
an  approved  yield  for  a  variety,  not 
specifically  for  individual  proiducers. 
Since  the  processor  contract  is  a 
condition  of  insurance,  the  insurance 
provider  must  hiave  some  assurance  that 
a  contract  exists.  Receipt  of  an  approved 
yield  from  the  RSO  is  not  evidence  of 
a  contract  between  the  processor  and 
the  producer.  No  change  has  been  made. 

Comment:  An  insurance  service 
organization  asked  if  all  the  exceptions 
in  section  7(aH4)(I)-(iv)  should  be 
required  by  written  agreement.  For 
example,  the  commenter  questioned 
why  acreage  with  female  and  male 
parent  plants  in  the  same  row  would 
ever  be  insurable.  Perhaps  the  phrase 
"unless  allowed"  should  be  removed 
from  item  (4)  and  inserted  at  the  specific 
items  where  it  is  actually  possible. 

Response:  Current  planting  practices 
do  not  allow  male  and  female  plants  in 
the  same  row.  However,  acceptable 
planting  practices  may  change  and  the 
provision  must  allow  a  certain  amount 
of  flexibility  to  cover  such  changes.  No 
change  has  been  made. 

Comment:  Reinsured  compaiues  and 
an  insurance  service  organization 
questioned  why  section  7(c)  requires  the 
seed  company  to  be  a  corporation.  The 
commenters  also  questioned  whether 
there  could  be  other  acceptable  lega> 
entities  that  could  conduct  business  as 
a  seed  company,  and  if  the  requirement 
in  section  7(c)(1)  is  necessary,  since 
"seed  company"  is  a  defined  term. 
Response:  In  most  cases,  a  seed 
company  need  not  be  a  corporation  and 
FCIC  has  changed  the  requirement  for  a 
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seed  company  from  a  "corpoiation"  to 
a  "busineH  enterprise"  in  the 
definition.  However,  to  protect  the 
integrity  of  the  program,  the  seed 
company  must  be  a  corporation  if  the 
seed  company  is  also  the  producer. 
FQC  has  added  a  provision  in  the 
definition  to  require  seed  companies 
that  are  also  the  insured  to  be  a 
corporation. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization  noted 
that  section  7(cX3)  states  that  if  sales 
records  are  not  available  from  a  seed 
company  who  is  also  the  insured,  the 
crop  could  be  insured  under  the  coarse 
grains  policy,  not  the  hybrid  sorghum 
seed  policy.  Yield  potential  for  sorghum 
seed  is  lower  than  that  for  commercial 
sorghum,  so  this  would  be  a 
questionable  move. 

Response:  FQC  agrees  that  hybrid 
sorghum  seed  is  best  suited  for 
insurance  under  the  hybrid  sorghum 
seed  policy,  but  records  must  be 
provided  to  assure  that  the  person 
seeking  insurance  is  a  bona-fide 
producer  of  hybrid  sorghum  seed.  If  the 
crop  is  insured  under  the  Coarse  Grains 
Crop  Provisions,  the  approved  yield 
would  be  derived  from  grain  sorghimi 
production  records  of  the  processor  for 
the  particular  type  or  variety.  The  last 
sentence  of  section  7(c)(3)  has  been 
-revised  to  allow  such  insurance  by 
written  agreement. 

Comment:  An  insurance  service 
organization  asked  if  it  is  necessary  that 
the  phrase  "Of  the  insured  crop"  be 
specified  in  section  B(c)  but  not  for 
sections  8(a)  or  8(b). 

Response:  FCIC  has  clarified  the 
provision.  Further,  since  damage  to  the 
male  plant  could  also  necessitate 
replanting,  FQC  has  modified  section 
8(c)  to  include  both  male  and  female 
parent  plants. 

Comment:  An  insurance  service 
organization  stated  that  the  phrase 
"insurance  attaches  after"  in  section 
g(a)  creates  an  ambiguity  with  respect  to 
when  insurance  attaches.  The 
commenter  suggested  that  the  term 
"after"  could  be  changed  to  "once"  (or 
"upon  completion  of  planting:")  and 
then  delete  "is  completely  planted" 
from  items  (1)  and  (2). 

Response:  Section  g(a)  has  been 
clarified. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization  stated 
that  the  provisions  in  section  11(a) 
stipulate  that  any  representative 
samples  must  consist  of  one  complete 
planting  pattern  the  entire  length  of  the 
field  if  the  acreage  will  not  be  harvested. 
The  commenters  prefer  that  each 
representative  sample  be  one  complete 
pattern  which  is  long  enough  to  provide 


■  Vioo  acre  sample,  and  that  these  be  at 
various  representative  areas  of  the  field 
rather  than  the  entire  length  of  the  field. 
This  would  be  consistent  with  the 
appraisal  methods  specified  La  the  loss 
adjustment  procedures. 

Response:  More  than  one 
representative  sample  may  be  required 
by  the  insurance  provider,  and  such 
samples  may  be  in  difi^orent  parts  of  the 
field.  However,  by  having  a  strip  the 
entire  length  of  the  field,  the  loss 
adjuster  can  choose  the  areas  to  be 
sampled  and  is  not  restricted  to  the  crop 
the  insured  chose  to  leave  for  this 
purpose.  This  permits  a  more  accurate 
appraisal.  Further,  it  would  be  difficult 
for  the  person  harvesting  the  crop  to 
know  what  constitutes  Vioo  of  an  acre. 
No  change  has  been  made. 

Comment:  An  insurance  service 
organization  suggested  that  since  the 
Basic  Provisions  state  that  the  term 
"repreeentative  sample"  will  be  further 
defined  in  the  Crop  Provisions,  it 
should  be  included  in  section  1  with  the 
other  definitions  (as  in  the  1988-CHIAA 
797)  so  the  term  would  be  more  easily 
located. 

Response:  The  requirement  for 
representative  samples  is  substantive 
and.  therefore,  should  not  be  in  the 
definition  section.  The  Basic  Provisions 
are  revised  to  amend  the  definition  to 
state  "as  specified  in  the  Crop 
Provisions." 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
suggested  the  requirement  in  section 
11(b)(2)  that  the  insured  provide  a  < 

completed  copy  of  the  seed  processor 
contract  in  the  event  of  a  loss  should  be 
optional,  not  mandatory.  If  an  insurance 
company  insures  all  of  a  seed 
company's  producers,  the  company 
knows  each  producer  has  a  seed 
contract,  and  should  not  have  to  obtain 
a  copy  frtim  each  one.  The  insurance 
company  will  have  a  copy  of  the  base 
contract  for  each  seed  company  and 
nothing  is  gained  by  having  to  obtain 
the  exact  contract  in  effect  for  each 
producer.  If  some  producers  insured 
with  an  insurance  company  grow  hybrid 
sorghum  seed  for  various  seed 
companies  (not  all  of  their  producers  are 
insured  with  them)  there  may  be  some 
benefit  in  obtaining  a  copy  of  their 
contract. 

Response:  Since  not  all  producers 
may  receive  the  same  contract  terms,  the 
insurance  compcmy  must  verify  contract 
terms,  unless  it  has  been  determined 
that  the  contract  provided  by  the  seed 
company  is  used  for  all  its  producers 
without  any  waivers  or  amendments. 
Section  ll(bH2)  has  been  revised 
accordingly. 


Ctmunent:  An  insurance  service 
organization  suggested  diat  the 

firovisions  in  section  12(eKl)(v) 
redesignated  section  12(dMlMv))  should 
not  allow  the  insured  to  defer  settlement 
and  wait  for  a  later,  generally  lower, 
appraisal,  especially  on  crops  that  have 
a  short  "shelf  life." 

Response:  A  later  appraisal  will  only 
be  necessary  if  the  insurance  provider 
and  the  insured  do  not  agree  on  the 
appraisal  or  the  insurance  provider 
believes  the  crop  needs  to  be  carried 
further.  The  producer  must  continue  to 
care  for  the  crop.  If  the  producer  does 
not  care  for  the  crop,  the  original 
appraisal  will  be  used.  No  change  will 

be  made. 

Comment:  An  insurance  service 
organization  stated  that  section  12(eX2) 
(redesignated  12(d)(2)),  counts 
harvested  production  delivered  to  the 
seed  company,  whereas  section 
6(c)(1)(a)  of  the  1998-CHIAA  797  counts 
harvested  production  delivered  to  and 
cuxepted  by  the  seed  company.  The 
commenter  questioned  whether  this  is  a 
change,  or  shotild  this  provision  be 
interpreted  to  mean  that  production  is 
not  considered  delivered  imtil  it  is 
accepted. 

Response:  This  is  a  change.  Section 
12(dX2)  provides  that  seed  production 
to  be  counted  includes  mature  harvested 
production  that  is  delivered  as 
commercial  hybrid  sorghum  seed  to  the 
seed  company  stated  in  the  hybrid 
sorghum  seed  processor  contract, 
regardless  of  quality,  unless  the 
production  has  inadequate  germination. 

Comment:  A  reinsured  compcmy  and 
an  insurance  service  organization  stated 
that  section  12(g)(2)  (redesignated 
section  12(0(2))  require*  a  company  to 
work  the  claim  in  the  same  manner  as 
the  records  of  the  seed  company 
provided  for  establishing  the  approved 
yield.  Since  the  approved  yield  is 
calculated  by  the  RSO,  the  insurance 
provider  must  be  notified  when  a  seed 
company  has  its  own  method  for 
converting  the  production. 

Response:  In  order  to  ensure  the 
accuracy  of  any  claim,  the  same 
moisture  and  weight  per  bushel  must  be 
used  to  calculate  the  amount  of 
insurance  and  the  production  to  count 
The  FCIC  procedure  will  specify  that 
the  seed  company  will  provide  its 
conversion  chart  with  the  production 
records.  FCIC  will  provide  the 
conversion  chart  to  the  insurance 
provider  when  the  moisture  or  weight 
used  to  determine  a  bushel  differs  from 
the  definition  stated  in  the  policy. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
suggested  that  the  substitute  crop 
provisions  under  Prevented  Planting 
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coverage  should  be  eliminated,  as 
indicated  in  other  comments  being 
siibmitted  and  as  being  discussed 
separately. 

Response:  The  prevented  planting 
provisions  have  been  moved  to  the 
Basic  Provisions  and  FCIC  has  revised 
these  provisions  to  remove  the 
substitute  crop  provisions. 

Comment:  A  reinsured  company 
imderstands  that  FQC  plans  to  revise 
prevented  planting  for  1998  and 
assumes  that  these  new  provisions  will 
be  incorporated  into  this  policy. 

Response:  The  prevented  planting 
provisions  have  been  moved  to  the 
Basic  Provisions  and  wall  be  applicable 
to  this  policy. 

Comment:  An  insurance  service 
organization  suggested  that  section 
13(dK2)  may  be  confusing  because  a 
sentence  that  states  "The  imit  consists 
of  185  acres*  *  *"  is  followed 
immediately  by  a  sentence  that  states 
"The  unit  consists  of  150  acres  *  *  •". 
The  example  would  be  clearer  if  it 
stated  "The  unit  consists  of  150  acres  of 
female  parent  plants  of  the  same  type 
and  variety  (an  additional  35  acres  are 
occupied  by  the  male  parent  plants, 
which  are  not  insurable).  Of  the  150 
acres,  50  acres  were  planted  *  *  *"  or 
some  similar  statement.  At  the  least,  the 
latter  should  read  "The  unit  consists  of 
150  insurable  acres  *  *  *". 

Response:  The  late  and  prevented 
planting  provisions  common  to  most 
crops  have  been  moved  to  the  Basic 
Provisions. 

Comment:  An  insurance  service 
organization  suggested  that  instead  of 
specifying  years  in  section  13(d)(4)(ii).  it 
could  be  written  with  references  to  "this 
year"  and  "the  following  year"  so  it 
wouldn't  look  outdated  in  subsequent 
years.  Also,  consider  rhnngtng  "for  the 
purpose  of  the  preceding  sentence"  to 
"for  this  purpose". 

i?esponse.' The  late  and  prevented 
planting  provisions  common  to  most 
crops  are  deleted  and  moved  to  the 
Basic  Provisions. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
suggested  that  section  13(d)(5)(ii) 
should  be  changed  since  hybrid 
sorghum  seed  is  a  crop  grown  under 
contract  with  a  seed  company,  which 
dictates  the  number  of  acres  to  be 
planted.  The  maximum  eligible  acreage 
for  prevented  planting  coverage  should 
be  contracted  acres,  regardless  of  how 
many  acres  may  have  been  planted  in 
previous  years. 

Response:  FQC  has  clarified  the 
provisions  in  the  Basic  Provisions. 

Comment:  An  insurance  service 
organization  suggested  that  in  section 
13(dK5)(iv)(E).  the  sentence  should 


begin  with  "On  which  *  •  •"  (Or  at 
least  the  first  word  shotild  be 
capitalized  to  match  the  other  items). 

Response:  FQC  has  revised  the 
provision  appropriately  in  the  Basic 
Provisions. 

Comment:  An  insurance  service 
oiganization  questioned  whether  is  it 
necessary  to  bsep  repeating  "guarantee, 
or  amotmt  of  insurance"  as  alternatives 
to  a  "prevented  planting  indemnity"  in 
section  13(d)(5)(iv)(F). 

Response:  The  prevented  planting 
guarantee;  amount  of  insurance;  and 
indemnity  refer  to  different  amounts, 
and  all  terms  are  necessary.  No  change 
has  been  made  in  the  Basic  Provisions. 
Comment:  Reinsured  companies  and 
an  insurance  service  organization 
recommended  deleting  section  14(d). 
Written  agreements  should  not  be 
limited  to  one  year.  Rather,  such 
agreements  should  be  valid  for  the 
period  stated  in  the  agreement  In  most 
cases,  written  agreements  should  be 
continuous,  as  is  the  case  with  the 
policy. 

Response:  Written  agreements  are,  by 
design,  temporary  and  intended  to 
addresa  unusual  circumstances.  If  the 
conditions  that  require  a  written 
agreement  exists  for  miiltiple  crop  years, 
the  policy  or  Special  Provisions  should 
be  cunended  to  accommodate  the 
conditions.  The  written  agreement 
provisions  have  been  deleted  and 
moved  to  the  Basic  Provisions. 

Comment:  An  insurance  service 
organization  suggested  that  the 
provisions  contained  in  section  14(e)  be 
combined  with  the  provisions  in  section 
14(a). 

Response:  Section  14(e)  is  intended  to 
be  a  limited  exception,  not  the  rule, 
affecting  only  those  cases  in  which 
conditions  discovered  after  the  sales 
closing  date  make  a  written  agreement 
necessary.  Therefore,  these  provisions 
should  be  kept  separate.  No  change  has 
been  made  in  the  Basic  Provisions. 

Comment:  A  reinsured  company  was 
concerned  about  many  of  the  mandatory 
requirements  added  to  these  provisions. 
In  its  view,  most  of  these  requirements 
are  unnecessary.  The  issues  of  reduced 
expense  reimbursement  and 
simplification  should  be  considered 
prior  to  finalizing  these  provisions.  This 
policy  proposes  to  increase  the  expense 
of  writing  hybrid  sorghum  seed  along 
with  the  added  complexity  involved 
from  the  additional  collection 
requirements. 

Response:  FQC  imderstands  the 
concerns  of  this  commenter.  These  Crop 
Provisions  were  revised  to  reduce 
program  viilnerabilities  and  make  the 
insuring  language  more  precise.  FQC 
has  attempted  to  minimirn  the 


additional  requiremenis  impoaed  upon 
the  policyholder,  the  rakisured 
company,  and  the  seed  company.  All 
mandatory  information  is  required  to 
feirly  and  properly  administer  the 
policy. 

In  addition  to  the  changes  described 
above,  FQC  has  made  minor  editorial 
changes  and  has  amended  the  following 
provisions: 

1.  The  paragraph  preceding  section  1 
has  been  revised  to  refer  to  the 
Catastrophic  Risk  Protection 
Endorsement  for  die  purpose  of 
clarification. 

2.  The  definiticms  of  "days,"  "PSA," 
"final  planting  date."  "faitnplanted«" 
"irrigated  practice."  "late  planted," 
"late  planting  period,"  and  "timely 
planted"  have  been  deleted  and  moved 
to  the  Basic  Provisions.  Also,  deleted 
the  definition  of  "seed  amount" 

3.  The  definitions  of  "adjusted  yield." 
"approved  yield,"  "couafy  yield," 
"dollar  value  of  insurance,"  "hybrid 
sorghum  seed  processor  contract"  and 
"insurable  interest"  have  been  revised 
for  clarification. 

4.  A  definition  of  "coverage  level 
factor"  has  been  added  for  clarification. 

5.  The  definitions  of  "good  fenning 
practices,"  "planted  acreage,"  and 
"prevented  planting"  have  been  revised 
to  delete  the  provisions  moved  to  the 
Basic  Provisions. 

6.  The  definition  of  "practical  to 
replant"  has  been  revised  to  clarify  that 
it  will  not  be  considered  practical  to 
replant  unless  production  from  the 
replanted  acreage  can  be  delivered 
under  the  tenns  of  the  hybrid  sorghum 
seed  processor  contract  or  the  seed 
company  agrees  to  accept  such 
production. 

7.  Section  2  has  been  revised  to  delete 
those  provisions  that  have  been  moved 
to  the  Basic  Provisions,  and  to  clarify 
the  unit  structure  for  hybrid  sorghum 
seed  when  the  hybrid  sorghum  seed 
processor  contract  specifies  an  amount 
of  production  to  be  delivered.  Also,  for 
processor  contracts  that  stipulate  a 
number  of  acres  to  be  planted,  the 
provisions  in  the  Basic  Provisions  that 
allow  optional  units  by  irrigated  and 
non-irrigated  practices  are  not 
applicable. 

8.  Section  7(d)  has  been  added  to 
allow  the  insured  crop  that  is  under 
contract  with  different  seed  companies 
to  be  insured  under  separate  policies 
with  difCnent  insurance  providers 
provided  all  acreage  of  the  insured  crop 
in  the  county  is  insured. 

9.  Section  8(c)  has  been  revised  for 
clarification. 

10.  In  section  10(b)(4),  the 
requirement  that  the  crop  be  inspected 
and  the  loss  appraised  before  harvest  is 
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completed  has  been  deleted  to  be 
consistent  with  section  11(b)(1). 

11.  Section  12(c)  has  been  revised  for 
clarification.  Also,  an  example  of  an 
Indemnity  calculation  has  been  added 
for  illustration.  Section  1 2(d)  is  deleted 
since  it  was  redundant  with  section 
12(e)  and  the  following  section 
redesignated  accordingly. 

12.  In  section  12(e)(l)(I).  as 
redesignated,  adjusted  yield  has  been 
changed  to  cunount  of  insurance  per 
acre. 

13.  In  section  12(f)(2),  as  redesignated, 
the  last  sentence  has  been  revised  to 
clarify  that  records  of  the  seed  company 
will  only  be  used  to  determine  the 
amount  of  production  to  count  if  the 
production  is  calculated  on  the  same 
basis  as  that  used  to  determine  the 
approved  yield. 

14.  Add  provision  specifying  the 
prevented  planting  coverage  available. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  publication  in  the 
Fednral  Kagiater.  This  rule  improves  the 
hybrid  sorghum  seed  insurance 
coverage  and  brings  it  under  the 
Common  Crop  Insurance  Policy,  Basic 
Provisions  for  consistency  among 
policies.  The  earliest  contract  change 
date  that  can  be  met  for  the  1998  crop 
year  is  December  31, 1997.  It  is, 
therefore,  imperative  that  these 
provisions  be  made  final  before  that 
date  so  that  reinsured  companies  and 
insureds  may  have  sufficient  time  to 
implement  these  changes.  Therefore, 
public  interest  requires  the  agency  to  act 
immediately  to  make  these  provisions 
available  for  the  1998  crop  year. 

List  of  Suliiecta  la  7  CFR  Parts  401  and 

457 

Hybrid  sorghum  seed  endorsement. 
Crop  insurance.  Hybrid  sorghum  seed. 

Final  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  401  and  457  as  follows: 

PART  401— GENERAL  CROP 
INSURANCE  REGULATIONS— 
REGULATIONS  FOR  THE  1968 
THROUGH  1997  CROP  YEARS 

1.  The  authority  dution  for  7  CFR 
part  401  continues  to  read  as  follows: 

Anthortty:  7  U.S.C  1506(1),  15(M(p). 

2.  The  introductory  text  of  §401.109 
is  revised  to  read  as  follows: 


I401.1M    HybrW  •orghum 


1968  through  the  1997  crop  years  are  as 
follows: 


PART  467— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

3.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Aalhorttjr:  7  U.S.C  1506(1),  1506(p). 

4.  Section  457.112  is  added  to  read  as 
follows: 


1467.112    Hytortd  •orghum  SMd  crop 


The  Hybrid  Sorghum  Seed  Crop 
Insurance  Provisions  for  the  1998  and 
succeeding  crop  years  are  as  follows: 

FCIC  pblicies: 

Uaitad  Stales  DapaHmeut  of  Agrkahnra 


The  provisions  of  the  Hybrid 
Sorghum  Seed  Endorsement  for  the 


FedetxU  Cmp  ln$urance  Coqx>ration 

Reiiuiued  policiea: 
(Appropriate  title  for  insurance  provider) 

Both  FQC  and  reinsured  policias: 
Hybrid  Sorghum  Seed  Crop  Provisions 

If  ■  conflict  exists  smong  the  polioy 
provisions,  the  order  of  priority  is  as  follows: 

(1)  The  Catastrophic  Risk  Protection 
Endorsement,  if  applicabla;  (2)  the  Special 
Provisions:  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions,  ($457.8)  with  (1) 
controlling  (2).  etc. 

1.  Definitions. 

Adjusted  yield.  An  amount  determined  by 
multiplying  the  county  yield  by  the  coverage 
level  factor. 

Amount  of  insurance  per  acre.  A  dollar 
amount  determined  by  multiplying  the 
adjusted  yield  by  the  price  election  you 
■elect  and  subtracting  any  minimum 
guaranteed  payment,  not  to  exceed  the  total 
comfiensation  specified  in  the  hybrid 
sorghum  seed  procaaaor  contract  If  your 
hybrid  sorghum  seed  procaasor  contract 
contains  a  minimum  guaranteed  payment 
that  is  stated  in  bushels,  we  will  convert  that 
value  to  dollars  by  multiplying  it  by  the  price 
election  you  selected. 

Approvad  yield.  In  lieu  of  the  definition 
contained  in  the  Basic  Provisions,  an  amount 
FOG  determines  to  be  representative  of  the 
yield  that  the  female  parent  plants  are 
expected  to  produce  when  grown  under  a 
specific  production  practice.  FCIC  will 
establish  the  approved  yield  based  upon 
records  provided  by  the  seed  company  and 
other  information  it  deems  appropriate. 

Bushel.  Fifty-six  poimds  avoirdupois  of  the 
iiuured  crop. 

Certified  seed  test.  A  warm  germination 
test  performed  on  dean  seed  according  to 
specifications  of  the  "Rules  for  Tasting 
Seeds"  of  the  Association  of  Official  Seed 
Analysts. 

Commercial  hybrid  sorghum  seed.  The 
offspring  produced  by  crossing  a  male  and 
female  parent  plant,  each  having  a  diSsrent 
genetic  character.  This  ofbpring  is  the 
product  intended  for  use  by  an  agricultural 


producer  to  produce  a  commercial  field 
sorghum  crop  for  grain  or  forage. 

County  yield.  An  amount  contained  in  the 
actuarial  documents  that  is  established  by 
FCIC  to  represent  the  yield  that  a  producer 
of  hybrid  sorghum  seed  would  be  expected 
to  produce  if  the  acreage  had  been  planted 
to  commercial  field  sorghum. 

Coverage  level  factor.  A  bctor  contained  in 
the  Special  Provisions  to  adjiist  the  county 
yield  for  commercial  field  sorghum  to  reflect 
the  higher  value  of  hybrid  sorghtun  seed. 

Dollar  value  per  bushel.  An  amount  that 
determines  the  value  of  any  seed  production 
to  count  It  is  determined  by  dividing  the 
amount  of  insurance  per  acre  by  the  result  of 
multiplying  the  approved  yield  by  the 
coverage  level  percentage,  expressed  as  a 
decimal. 

Female  parent  plants.  Sorghum  plants  that 
are  grown  for  the  purpose  of  producing 
commercial  hybrid  soighum  seed  and  are 
male  sterile. 

Field  run.  Commetcisl  hybrid  soighum 
seed  production  before  it  has  been  processed 
or  screened. 

Good  farming  practices.  In  addition  to  the 
definition  contained  in  the  Basic  Provisions, 
good  farming  practices  include  those 
practices  required  by  the  hybrid  sorghum 
seed  processor  contract 

Harvest.  Combining,  threshing  or  picking 
of  the  female  parent  plants  to  obtain 
commercial  hybrid  sorghum  seed. 

Hybrid  sorghum  seed  processor  contract. 
An  agreement  executed  in  writing  between 
the  hybrid  sorghum  seed  crop  producer  and 
a  seed  company  containing,  at  a  minimum: 

(a)  The  producer's  promise  to  plant  and 
grow  male  and  female  parent  plants,  and  to 
deliver  all  commercial  hybrid  sorghum  seed 
pnxluced  from  such  plants  to  the  seed 
company; 

(b)  The  seed  company's  promise  to 
purchase  the  commercial  hybrid  sorghum 
seed  produced  by  the  producer,  and 

(c)  Either  a  fixed  price  per  unit  of  measure 
(bushels,  hundredweight,  etc.)  of  the 
commercial  hybrid  sorghum  seed  or  a 
formula  to  determine  the  value  of  such  seed. 
Any  formula  for  establishing  the  value  must 
be  based  on  data  provided  by  a  public  third 
party  that  establishes  or  provides  pricing 
information  to  the  general  public,  based  on 
prices  paid  in  the  open  market  [e.g., 
commodity  futures  exchanges),  to  be 
acceptable  for  the  purpose  of  this  policy. 

Inadequate  germination.  Germination  of 
less  than  80  percent  of  the  commercial 
hybrid  sorghum  seed  as  determined  by  luing 
a  certified  seed  test 

Insurable  interest  Your  share  of  the 
financial  loss  that  occurs  in  the  event  seed 
production  is  damaged  by  a  cause  of  loss 
specified  in  section  10. 

Local  market  price.  The  cash  price  offered 
by  buyers  for  any  production  from  the  female 
parent  plants  that  is  not  considered 
comrancial  hybrid  sorghum  seed  under  the 
terms  of  this  policy. 

K4ale  parent  plants.  Sorghum  plants  grown 
for  the  purpose  of  pollinating  fsmale  parent 
plants. 

Minimum  guaranteed  payment  A 
minimum  amount  (usually  stated  in  dollars 
or  bushels)  specified  in  your  hybrid  sorghum 
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seed  processor  contract  that  will  be  paid  or 
credited  to  you  by  the  seed  company 
regardless  of  the  quantity  of  seed  produced. 

Non-seed  production.  Production  that  does 
not  qualify  as  seed  production  because  of 
v^        inadequate  germination. 

Planted  acreage.  In  addition  to  the 
definition  contained  in  the  Basic  Provisions, 
the  insured  crop  must  be  planted  in  rows 
wide  enough  to  permit  mechanical 
cultivation,  unless  provided  by  the  Special 
Provisions  or  by  written  agreement. 

Planting  pattern.  The  arrangement  of  the 
rows  of  the  male  and  female  parent  plants  in 
a  field.  An  example  of  a  planting  pattern  is 
four  consecutive  rows  of  female  parent  plants 
followed  by  two  consecutive  rows  of  male 
parent  plants. 

Practical  to  replant.  In  addition  to  the 
definition  contained  in  the  Basic  Provisions, 
practical  to  replant  applies  to  either  the 
female  or  male  parent  plant.  It  will  not  be 
considered  practical  to  replant  unless 
production  from  the  replanted  acreage  can  be 
delivered  under  the  terms  of  the  hybrid 
sorghum  seed  processor  contract,  or  the  seed 
company  agrees  that  it  will  accept  the 
production  from  the  replanted  acreage. 

Prevented  planting.  In  addition  to  the 
definition  contained  in  the  Basic  Provisions, 
prevented  planting  applies  to  the  female  and 
male  parent  plants.  The  male  parent  plants 
must  be  planted  in  accordance  with  the 
requirements  of  the  hybrid  sorghum  seed 
processor  contract  to  be  considered  planted. 

Sample.  For  the  purpose  of  the  certified 
seed  test,  at  least  3  pounds  of  randomly 
selected  field  run  sorghum  seed  for  each  type 
or  variety  of  commercial  hybrid  sorghum 
seed  groMm  on  the  unit 

Seed  company.  A  business  enterprise  that 
possesses  all  licenses  for  marketing 
commercial  hybrid  sorghum  seed  required  by 
the  state  in  which  it  is  domiciled  or  operates, 
and  which  possesses  facilities  with  enough 
storage  and  drying  capacity  to  accept  and 
process  the  insured  crop  within  a  reasonable 
amount  of  time  after  harvest  If  the  seed 
company  is  the  insured,  it  must  also  be  a 
corporation. 

Seed  production.  AH  seed  produced  by 
female  parent  plants  with  a  germination  rate 
of  at  least  80  percent  as  determined  by  a 
certified  seed  test. 

Type.  Grain  sorghum,  forage  sorghum,  or 
sorghum  Sudan  parent  plants. 

Variety.  The  name,  number  or  code 
assigned  to  a  specific  genetic  cross  by  the 
seed  company  or  the  Special  Provisions  for 
the  insured  crop  in  the  county. 

2.  Unit  Division. 

(a)  For  any  processor  contract  that 
stipulates  the  amount  of  production  to  be 
delivered: 

(1)  In  lieu  of  the  definition  of  "basic  unit" 
contained  in  the  Basic  Provisions,  a  basic 
imit  will  consist  of  all  acreage  planted  to  the 
insured  crop  in  the  county  that  will  be  used 
to  fulfill  a  hybrid  sorghum  seed  processor 
contract; 

(2)  There  will  be  no  more  than  one  basic 
unit  for  all  production  contracted  with  each 
processor  contract; 

(3)  In  accordance  with  section  12,  all 
production  from  any  basic  unit  in  excess  of 
the  amount  under  contract  «vill  be  included 


as  production  to  count  if  such  production  is 
applied  to  any  other  basic  unit  for  which  the 
contracted  amount  has  not  been  fulfilled;  and 

(4)  Optional  units  will  not  be  established. 

(b)  For  any  processor  contract  that 
stipulates  a  number  of  acres  to  be  planted, 
the  provisions  in  the  Basic  Provisions  that 
allow  optional  units  by  irrigated  and  non- 
irrigated  practices  are  not  applicable. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities. 

(a)  In  addition  to  the  requirements  of 
section  3  of  the  Basic  Provisions,  you  may 
select  only  one  price  election  for  all  the 
hybrid  sorghum  seed  in  the  county  insured 
under  this  policy  unless  the  Special 
Provisions  provide  difiierent  price  elections 
by  type  or  variety,  in  which  case  you  may 
elect  one  price  election  for  each  hybrid 
sorghum  seed  type  or  variety  designated  in 
the  Special  Provisions.  The  price  election 
you  choose  for  each  type  or  variety  must 
have  the  same  percentage  relationship  to  the 
maximum  price  offered  by  us  for  each  type 
or  variety.  For  example,  if  you  choose  100 
percent  of  the  maximum  price  election  for 
one  specific  type  or  variety,  you  must  also 
choose  100  percent  of  the  mayinnim  price 
election  for  all  other  types  or  varieties. 

(b)  The  production  reporting  requirements 
contained  in  section  3  of  the  Basic  Provisions 
are  not  applicable  to  this  contract 

4.  Contract  Changes. 

In  accordance  with  section  4  of  the  Basic 
Provisions,  the  contract  change  date  is 
November  30  preceding  the  cancellation 
date. 

5.  Cancellation  and  Termination  Dates. 
In  accordance  with  section  2  of  the  Basic 

Provisions,  the  cancellation  and  termination 
dates  are  March  15. 

6.  Report  of  Acreage. 

In  addition  to  the  requirements  of  section 
6  of  the  Basic  Provisions,  you  must 

(a)  Report  by  type  and  variety,  the  location 
and  iiisurable  acreage  of  the  insured  crop; 

(b)  Report  any  acreage  that  is  iminsured, 
including  that  portion  of  the  total  acreage 
occupied  by  male  parent  plants;  and 

(c)  Certify  that  you  have  a  hybrid  sorghum 
seed  prttcessor  contract  and  report  the 
amount,  if  any,  of  any  minimum  guaranteed 
payment 

7.  Insured  Crop. 

(a)  In  accordance  with  section  8  of  the 
Basic  Provisions,  the  crop  insured  will  be  all 
the  female  parent  plants  in  the  county  for 
which  a  premium  rate  is  provided  by  the 
actuarial  documents: 

(1)  In  which  you  have  a  share; 

(2)  That  are  grown  tmder  a  hybrid  sorghum 
seed  processor  contract  executed  before  the 
acreage  reporting  date; 

(3)  That  are  planted  for  harvest  as 
commercial  hybrid  sorghum  seed  in 
accordance  with  the  requirements  of  the 
hybrid  sorghum  seed  processor  contract  and 
the  production  management  practices  of  the 
seed  company;  and 

(4)  That  are  not  (unless  allowed  by  the 
Special  Provisions  or  by  written  agreement): 

(i)  Planted  with  a  mixture  of  feinale  and 
male  parent  seed  in  the  same  row; 

(ii)  Planted  for  any  purpose  other  than  for 
commercial  hybrid  sorghum  seed; 

(iii)  Interplanted  with  another  crop;  or 


(iv)  Planted  into  an  established  grass  or 
legtmie. 

(b)  An  instrument  in  the  form  of  a  "lease" 
under  which  you  retain  control  of  the  acreage 
on  which  the  insured  crop  is  grown  and  that 
provides  for  delivery  of  the  crop  under 
substantially  the  same  terms  as  a  hytnid 
sorghum  seed  processor  contract  will  be 
treated  as  a  contract  under  which  you  have 
an  insurable  interest  in  the  crop. 

(c)  A  commercial  hybrid  sorghum  seed 
producer  who  is  also  a  commercial  hybrid 
sorghiun  seed  company  may  be  able  to  insure 
the  hybrid  sorghum  seed  crop  if  the 
following  requirements  are  met: 

(1)  The  seed  company  has  an  insurable 
interest  in  the  hybrid  sorghum  seed  crop; 

(2)  Prior  to  the  sales  closing  date,  the  Board 
of  Directors  of  the  seed  company  has 
executed  and  adopted  a  corporate  resolutioa 
containing  the  same  terms  as  an  acceptable 
hybrid  soighum  seed  processor  contract.  This 
corporate  resolution  will  be  considered  a 
contract  under  the  terms  of  this  policy; 

(3)  Sales  records  for  at  least  the  previous 
years'  seed  production  must  be  provided  to 
confirm  that  the  seed  company  has  produced 
and  sold  seed.  If  such  records  are  not 
available,  the  (sop  may  be  insured  under  the 
Coarse  Grains  Crop  Provisions  with  a  written 
agreement;  and 

(4)  Our  inspection  reveals  that  the  stor^e 
and  drying  facilities  satisfy  the  definition  of 
a  seed  company. 

(d)  Any  of  the  insured  crop  that  is  under 
contract  with  different  seed  companies  may 
be  insured  under  se(>arate  policies  with 
different  insurance  providers  provided  all 
acreage  of  the  insured  crop  in  the  county  is 
insured.  If  you  elect  to  insure  the  insured 
crop  with  difierent  insurance  providers,  you 
agree  to  pay  separate  administrative  fees  for 
each  insurance  policy. 

8.  Insurable  Acreage. 

In  addition  to  the  provisions  of  section  9 
of  the  Basic  Provisions,  we  will  not  insure 
any  acreage  of  the  insured  crop: 

(a)  Planted  and  occupied  exclusively  by 
male  parent  plants; 

(b)  Not  in  compliance  with  the  rotation 
requirements  contained  in  the  Special 
Provisions  or,  if  applicable,  required  by  the 
hybrid  sorghum  seed  processor  contract;  or 

(c)  If  either  the  female  or  male  parent 
plants  are  danuged  before  the  final  planting 
date  and  we  determine  that  insured  crop  is 
practical  lO  replant  but  it  is  not  replanted. 

9.  Insurance  Period. 

(a)  In  addition  to  the  provisions  of  section 
11  of  the  Basic  Provisions,  insurance  attaches 
upon  completion  of  planting  of: 

(1)  The  female  parent  plant  seed  on  or 
before  the  final  planting  date  designated  in 
the  Special  Provisions,  except  as  allowed  in 
section  16  of  the  Basic  Provisions;  and 

(2)  The  male  parent  plant  seed. 

(b)  In  accorduice  with  the  provisions  of 
section  11  of  the  Basic  Provisions,  the 
calendar  date  for  the  end  of  the  insurance 
period  is  the  November  30  immediately 
following  planting. 

10.  Causes  of  Loss. 

(a)  In  accordance  with  the  provisions  of 
section  12  of  the  Basic  Provisions,  insurance 
is  provided  only  against  the  following  causes 
of  loss  that  occur  during  the  insurance 
period: 
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(1)  Advefw  wroathar  conditiona: 

(2)  Fin; 

(3)  Ina«ct«,  but  not  dimagw  due  to 
insufficient  or  improper  application  of  peat 
control  meaauraa; 

(4)  Plant  diseaae,  but  not  damage  due  to 
insufficient  or  iapropar  application  of 
disease  control  tammuwK 

(5)  Wildlife: 

(6)  Earthquake: 

(7)  Volcanic  eruption:  or 

(8)  Failure  of  the  irrigation  watA  supply, 
if  due  to  a  cause  of  loss  coattlami  in  aaction 
KXa)  (1 )  through  (7)  that  ooenft  doriaf  the 
insurance  period. 

(b)  In  addition  to  the  cauaes  of  loaa 
excluded  by  section  12  of  the  Basic 
Provisioiu.  we  will  not  insure  againat  any 
loss  of  production  due  to: 

(1)  The  use  of  unadapted,  i 
ganetically  deficient  male  or  I 
plant  seed: 

(2)  Frost  or  Ereese  after  the  date  set  by  the 
Special  Provisions: 

(3)  Failure  to  follow  the  requirements 
stated  in  the  hybrid  sorghum  seed  processor 
contract  and  production  management 
practices  of  the  seed  company; 

(4)  Inadequate  germination,  even  if 
resulting  from  an  insured  cause  of  loss, 
unless  you  have  provided  adequate  notice  as 
required  by  section  11(b)(1):  or 

(5)  Failure  to  plant  the  male  parent  plant 
■aed  at  a  time  or  in  a  manner  sufficient  to 
assure  adequate  pollination  of  the  female 
parent  plants,  unless  you  are  prevented  from 
planting  the  male  parent  plant  seed  by  an 
insured  cause  of  loss. 

11.  Duties  In  The  Event  of  Damage  or  Loss. 

(a)  la  accordance  with  the  requirements  of 
aactlon  14  of  the  Basic  Provisions,  you  must 
leave  representative  samples  of  at  least  one 
complete  planting  pattern  of  the  male  and 
female  parent  plant  rows  that  extend  the 
entire  length  of  each  field  in  the  unit.  If  you 
ara  foing  lo  daatioy  any  aaaafa  of  the 
inaurad  crop  thu  will  not  ba  hanrasted.  the 
■amplas  must  not  ba  destroyed  until  after  our 
inspection. 

(b)  In  addition  to  the  requirements  of 
section  14  of  the  Basic  Provisions: 

(1)  You  must  give  us  notice  of  probable 
loss  at  least  15  days  before  the  beginning  of 
harveet  if  you  anticipate  inadequate 
germination  on  any  unit:  and 

(2)  You  must  provide  a  completed  copy  of 
your  hybrid  sorghum  seed  processor  contract 
unless  we  have  determined  it  has  already 
been  provided  by  the  seed  company,  and  the 
seed  company  certifies  that  such  contract  ia 
used  for  all  its  producers  without  any 
waivers  or  amendments. 

12.  Settlement  of  Claim. 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  tlte  event  you  are  unable  to  provide 
■•nnia  acceptable  production  records: 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided:  or 

(2)  For  any  basic  units,  wre  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  the  units. 

(b)  You  will  not  receive  an  indemnity 
pajnnent  on  a  unit  if  the  seed  company 
rafuaaa  to  provide  us  with  records  we  require 


to  determine  the  dollar  value  per  bushel  of 
production  for  each  variety. 

(c)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  on 
any  unit  by: 

(1)  Multiplying  the  insured  acreage  by  its 
laapective  amount  of  insurance  per  acre,  by 
type  and  variety  if  applicable; 

(2)  ToUling  the  resulU  of  section  12(cMl) 
if  there  are  more  than  one  type  or  variety; 

(3)  Multiplying  the  total  aaad  production  to 
count  (see  section  1 2(d))  for  aacB  type  and 
variety  of  commercial  hybrid  sorghum  seed 
by  the  applicable  dollar  value  per  bushel  ibr 
that  type  or  variety; 

(4)  Multiplying  the  total  non-seed 
production  to  count  (see  section  12(e))  for 
each  type  and  variety  by  the  applicable  local 
market  price  determined  on  the  earlier  of  the 
date  the  non-seed  production  is  sold  or  the 
date  of  final  inspection: 

(5)  Totaling  the  resulU  of  sections  12(cM3) 
and  12(c)(4)  by  type  and  variety; 

(6)  Subtracting  the  result  of  section  12(c)(5) 
from  the  result  of  section  12(c)(1)  if  there  is 
only  one  type  or  variety,  or  subtracting  the 
result  of  12(c)(5)  from  the  result  of  section 
12(cK2)  if  there  are  more  than  one  type  or 
variety;  and 

(7)  Multiplying  the  result  of  section 
12(c)(6)  by  your  share. 

For  example: 

You  have  a  100  percent  share  in  50  acres 
insured  for  the  development  of  type  "A" 
hybrid  sorghum  seed  in  tiie  unit,  with  an 
amount  of  insuraix:e  per  acre  guarantee  of 
S361  (county  yield  of  170  bushels  timaa  a 
coverage  level  fector  of  .867  for  the  65 
percent  coverage  level,  timea  a  price  election 
of  S2.4S  per  bushel,  minus  the  minimum 
guaranteed  payment  of  zero).  Your  seed 
production  was  1,400  bushels  and  the  dollar 
value  per  bushel  was  S3. 47.  Your  non-seed 
production  was  100  bushels  with  s  local 
maricet  value  of  $2.00  per  bushel.  Your 
indetaai^f  weald  be  calculated  as  follows: 

(1)  SO  aciaa>Oei-<ia.050  amount  of 
insurance  guarantee; 

(3)  1 .400  bushalsxS3.47-«4.8Sa  value  of 
seed  production; 

(4)  100  bushels  of  noD-saadx$2.00-$200  of 
non-seed  production; 

(5)  $4.85a4-$200>S5,058; 

(6)  $18,050  -  $5,05a<$12.9e2;  and 

(7)  $12,992x100  percent  share«<12.992 
indemnity  payment 

You  also  have  a  100  percent  share  in  50 
acres  iiuured  for  the  development  of  type 
"B"  hybrid  sorghum  seed  in  tha  unit,  with 
an  amount  of  insurance  per  acre  guarantaa  of 
$340  (county  yield  of  160  bushels  timaa  a 
coverage  level  bctor  of  .867  tor  tha  65 
percent  coverage  level,  times  a  price  election 
of  $2.45  per  bushel,  minus  the  minimum 
guaranteed  payment  of  zero).  You  harvested 
1.200  bushels  and  the  dollar  value  per  bushel 
for  the  harvested  amount  was  $4.63.  You  alao 
harvested  200  bushels  of  non-seed  with  a 
market  value  of  S2.00  per  bushel.  Your 
indemnity  would  be  calculated  as  follow*: 

(1)  50  acresxS3tflz$18,05O  amount  of 
insurance  guarantee  for  type  "A"  and  50 
acresx$340=>$  17,000  amount  of  insurance 
guarantee  for  type  "B"; 

(2)  $18.05<H$17,000«$35.050  amount  of 
inauxanoe  guarantee; 


(3)  1,400  busheUx$3.47<^,BS8  value  of 
seed  production  for  type  "A"  and  1,200 
bushelsx$4. 63=55,556  value  of  seed 
production  for  type  "B"; 

(4)  100  bushels  of  non-seedxS2.00=$200  of 
non-seed  production  for  type  "A"  and  200 
bushels  of  non-seedx$2.003$400  of  non-seed 
production  for  type  "B" 

(5)  $4,858-»^$2004^S5.5564^$400>$11.014 
value  of  production  to  count; 

(6)  $35,050  -  $1 1.014=$24,036;  and 

(7)  $24,036x100  percent  share=$24.036 
indemnity  payment 

(d)  Production  to  be  counted  as  seed 

production  will  include: 
(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  amount  of  insurance 

par  acre  for  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  wdthout  our  consent; 

(C)  That  is  damaged  solely  by  uniiuured 
causes:  or 

(D)  For  which  you  fail  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  uniiuured 


(iii)  Mature  unharvested  production  with  a 
germination  rate  of  at  least  80  percent  of  the 
commercial  hybrid  sorghum  seed  aa 
determined  by  a  certified  seed  test  Any  such 
production  may  be  adjusted  in  accordance 
with  section  12(f): 
(iv)  Immature  appraised  production: 
(v)  Potential  production  on  insured  acreage 
that  you  intend  to  put  to  another  use  or 
abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  when  you  put  the  acreage 
to  another  use  or  abandon  tlie  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  lu  (The  amount  of 
production  to  count  for  such  acreage  will  be 
based  on  the  harvested  production  or 
appraisals  from  the  samples  at  the  time 
harvest  should  have  occurred.  If  you  do  not 
leave  the  required  samples  intact,  or  fail  to 
provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 
to  determine  the  amoimt  of  productioo  to 
count);  or 

(B)  If  you  elect  to  continue  to  care  far  the  - 
crop,  the  amount  of  production  to  count  for 
tha  aciiiagii  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occurs  and  the  crop  is  not  harvested;  and 

(2)  Harvested  production  that  }rou  deliver 
as  commercial  hybrid  sorghum  seed  to  the 
seed  company  stated  in  your  hybrid  sorghum 
seed  processor  contract,  regardless  of  quality, 
unless  the  production  has  inadequate 
germination. 

(a)  Productioo  to  ba  cotintad  aa  non-seed 
production  will  include  all  harvested  or 
matiire  appraised  production  that  does  not 
qualify  as  seed  production  to  count  aa 
specified  in  section  12(d).  Any  such 
production  may  be  adjusted  in  accordance 
with  section  12(f). 
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(0  For  the  purpose  of  determining  the 
quantity  of  mature  production: 

(1)  Commercial  hybrid  sorghum  seed 
production  will  ba: 

(i)  Increased  0.12  percent  for  each  0.1 
percentage  point  of  moisture  below  13.0 
percent;  or 

(ii)  Decreased  0.12  percent  for  each  0.1 
percentage  point  of  moistun  in  excess  of  13.0 
percent 

(2)  When  records  of  commercial  hybrid 
sorghum  seed  production  provided  by  the 
seed  company  have  been  adjusted  to  a  basis 
of  13.0  percent  moisture  and  56  pound 
avoirdupois  bushels,  section  12(0(1)  above 
will  not  apply  to  harveatad  production.  In 
such  caaas.  records  of  the  seed  company  will 
be  used  to  determine  the  amount  of 
production  to  cotmt,  provided  that  tha 
moiatora  and  weight  of  such  production  ara 
calculated  on  the  same  ba^  as  that  used  to 
datarmina  the  approved  yield. 

13.  Pravaotad  Plantii^ 

Your  piavaulad  plan^ig  coverage  will  ba 
60  percent  of  your  amount  of  insurance  for 
timaiy  planted  arieagii  If  you  have  limitad  or 
additional  lavab  ofcoveiaga  as  spadfiad  in 
7  CFR  part  400.  subpart  T.  and  pay  an 
addirinnal  pranium.  you  may  incraaae  your 
pneanlad  fdanting  coverage  to  a  lavel 
qiacillad  ia  tba  actuarial  documanta. 

Signed  in  Waahiagton.  D.C.  on  Decembar 
S,  1907. 


MioMtagBT.  Fedmul  Crop  tnmuancm 
Corporation. 
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AQENCY:  Federal  Crop  Insuiuux 
Corporation,  USOA. 
ACnON:  Final  rule. 


:  The  Federal  Crop  faisaiance 
Corporetion  (PCIC)  finaHges  crop 
provisioiu  for  the  insurance  of  potatoes. 
The  provisions  will  be  used  in 
conjunction  with  the  Clommon  Crop 
Insiirance  Policy  Basic  Provisions, 
which  contain  standard  temu  and 
conditions  cxunmon  to  most  oops.  The 


intended  effsct  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
cunent  potato  crop  insurance 
regulations  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
eCEsct  of  the  current  potato  crop 
insurance  regulations  to  the  1997  and 
prior  crop  years  in  coimties  in  which 
the  Northern  Potato  Crop  Provisions 
will  be  used  and  to  the  1998  and  prior 
crop  years  in  all  other  states. 

EFFECTIVE  OATE:  December  12. 1997. 


FOR  FURTNER  MPOMIATION  CONTACT: 
Rob  Coultis,  Insurance  Management 
Specialist.  Product  Development 
Division,  Federal  Oop  Insurance 
Corporation.  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  City.  MO  64131.  telephone  (816) 
926-7730. 


ART 


bTKM: 


No. 

The  OCBce  of  Management  and  Budget 
(OMB)  has  detenniaed  this  rule  to  be 
exempt  for  the  puipoees  of  Executive 
Order  No.  12866,  and  diarefbre,  this  rule 
has  not  been  reviewed  by  OMB. 

Paperwork  KedoctiaB  Act  of  199S 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507),  those 
collections  of  in&vmation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
ntunber  0563-0053. 


Unfiuided 
1095 


Act  of 


Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4.  establishes  requiranents  for 
Federal  agencies  to  assess  the  effects  of 
their  r^ulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (imder  die  regulatory 
provisions  of  tide  II  of  die  UKOIA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  nde  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Encvtive  Cider  No.  ia612 

It  has  been  determined  tinder  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufBcient  federalism  Implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment  The  provisions  contained 
in  this  nde  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 


Regnlatoiy  FlexiliiUly  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
sidMtantial  nimiber  of  small  entities. 
The  amoimt  of  vmA.  reqidred  of 
insurance  companies  will  not  increase 
because  the  information  used  to 
determine  eligibility  is  already 
maintained  at  their  office  and  the  other 
information  required  is  already  being 
gathoed  as  a  rnnUt  of  the  present 
policy.  No  additional  actions  are 
required  as  a  result  of  diis  action  on  the 
part  of  either  the  producv  or  the 
reinsured  <»mpany.  Additionally,  the 
regulation  does  not  require  any  action 
on  the  part  of  the  small  entities  than  is 
required  on  die  port  of  die  large  entitiee. 
Therefore,  this  action  is  determined  to 
be  exempt  from  the  provisions  of  die 
Regulatoiy  Flexibility  Act  (5  U.S.C. 
605),  and  no  Regalatory  Flexilrility 
Analjrsis  was  prepued. 


This  pro-am  is  listed  in  die  Catalog 
of  Federal  Domestic  Assistance  imder 
No.  10.450. 

Exacniive  Ordv  No.  12971 

This  program  is  not  subject  to  die 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  wi  A  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  Jiuie  24, 1983. 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12968 
on  civil  justice  reform.  The  provisions 
of  this  nile  will  not  have  retroactive 
effect  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  against 
PCIC  for  judicial  review  may  be  brought 

EnvirrwMHital  EvahiBtie« 

This  action  is  not  expected  to  have  a 
significant  impact  on  die  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Perfermanoe  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regidations 
and  improve  those  that  remain  in  force. 
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Background 

On  Wednesday  April  23, 1907.  PdC 
published  a  proposed  rule  in  the 
Federal  Register  at  62  FR  19691-19701 
to  add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457),  new 
sections:  7  CFR  457.142,  Northern 
Potato  Crop  Insurance  Provisions;  7  CFR 
457.143.  Northern  Potato  Quality 
Endorsement  Crop  Insurance 
Provisions:  7  CFR  457.144,  Northern 
Processing  Potato  Quality  Endorsement 
Crop  Insurance  Provisions;  7  CFR 
457.145,  Certified  Seed  PoUto 
Endorsement  Crop  Insurance 
Provisions;  7  CFR  457.146.  Northern 
Potato  Storage  Endorsement  Crop 
Insurance  Provisions;  and  7  CFR 
457.147.  CMitral  and  Southern  Potato 
Crop  Insurance  Provisions.  The  new 
provisions  will  be  effsctive  for  the  1996 
and  succeeding  crop  years  in  counties 
in  which  the  Northern  Potato  Crop 
Provisions  will  be  used  and  for  the  1999 
crop  year  in  all  other  counties.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insuring 
potatoes  foiud  at  7  CFR  part  4225v>tato 
Crop  Insurance  Regulations).  FQC  also 
has  amended  7  CFR  part  422  to  limit  its 
eflisct  to  the  1997  and  prior  crop  years 
in  counties  in  which  the  Northern 
Potato  Crop  Provisions  will  be  used  and 
to  the  1998  crop  year  in  all  other 
counties. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments,  data,  and 
opinions.  A  total  of  71  comments  w«e 
received  from  producer  groups, 
reinsured  companies  and  an  insurance 
service  organization.  The  comments 
received,  and  FCIC's  responses,  are  as 
follows: 

Comment:  An  insurance  service 
organization  indicated  it  had  heard  the 
revised  Potato  Crop  Provisions  would 
not  be  effective  in  all  states  for  the  1998 
crop  year,  presumably  because  the  Final 
Rule  would  not  be  published  by  the 
June  30  contract  change  date  for 
counties  in  south  Florida.  The 
commentor  questioned  if  it  is  the  intent 
to  defer  the  Central  and  Southern  Potato 
Crop  Policy  in  all  states,  or  just  those 
counties  with  a  contract  change  date 
before  the  final  rule  is  published.  The 
commentor  also  stated  it  had  received 
comments  (for  crops  in  general)  that  a 
contract  change  date  of  60  or  90  days 
before  the  sales  closing/cancellation 
date  does  not  provide  enough  time  to 
identify  changes,  prepare  training 
materials,  provide  training  to  staff  and 
agents,  notify  policyholders  and  solicit 
new  sales. 

Response:  FQC  wriil  not  implement 
the  Central  and  Southern  Potato  Crop 


Provisions  until  the  1999  crop  year  in 
all  applicable  counties.  The  Northern 
Potato  Crop  Provisions  and  applicable 
endorsements  will  be  implemented  in 
all  applicable  counties  for  the  1998  crop 
year.  The  60  to  90  days  before  sales 
closing  allows  FQC  the  opportuinity  to 
balance  the  need  of  the  reinsured 
company  to  train  and  inform  the 
insured,  and  the  needs  of  FCIC  and 
insured,  to  have  the  most  recent  data  to 
enable  FQC  to  set  rates,  price,  and  other 
terms  of  the  contract.  Therefore,  no 
change  will  be  made. 

Comment:  A  reinsured  company 
recommended  delivery  of  the  1998  loss 
adjustment  manual  90  days  prior  to  the 
dose  of  sales  in  order  to  adequately  and 
correctly  advise  agents  and  insureds 
regarding  purchase  decisions. 

Response:  FCIC  will  make  all 
reasonable  efforts  to  deliver  supporting 
procedural  manuals  as  soon  as 
practicable  after  the  contract  change 
date.  However,  the  loss  adjustment 
manual  cannot  be  finalized  until  the 
terms  of4he  policy  have  been  finalized. 

Comment:  A  reinsured  company 
recommended  changing  either  the 
definition  of  "certified  seed"  or  section 
7  (Insured  Crop)  to  allow  insurance  to 
attach  to  acreage  planted  with  seed  that 
does  not  meet  state  certification 
requirements.  The  comment  cited  Idaho 
Seed  Potato  Regulations  which  state  that 
"Idaho  growers  will  only  be  allowed  to 
plant  uncertified  potatoes  grown  by 
them  provided  that  they  are  no  more 
than  one  generation  from  their  own 
certified  parent  seed  potatoes."  Under 
the  definition  by  the  State  of  Idaho  it 
appears  that  one  generation  past  the 
initial  certified  seed  is  considwed 
proper.  The  comment  further  stated  that 
as  long  as  State  rules  are  followed,  it 
should  not  matter  if  the  seed  is  certified 
by  the  state  or  by  a  private  organization. 

Response:  Redesignated  section  6  of 
the  Northern  Potato  Crop  Provision  and 
section  7  of  the  Central  and  Southern 
Potato  Crop  Provisions  allows  insurance 
for  acreage  that  is  not  planted  with 
certified  seed  if  authorized  by  the 
Special  Provisions.  FCIC's  Regional 
Service  Offices  (RSO)  %viU  fully  analyze 
individual  areas  to  determine  whether 
or  not  this  practice  should  be  allowed 
and,  then,  include  the  authority  in  the 
Special  Provisions.  Although  certain 
private  organizations  may  be  able  to 
duplicate  State  procedures.  FOC 
believes  the  most  logical  way  to 
maintain  consistent  requirements 
among  producers  is  to  rely  on 
authorized  State  agencies  for  the 
certification  process.  Therefore,  no 
changes  have  been  made  in  the 
provisions. 


Comment:  A  reinsured  company  and 
an  insurance  service  organization 
indicated  that  cultiual  practices  may 
exist  that  are  not  recognized  (or  possibly 
known)  by  the  Cooperative  State 
Research,  Education  and  Extension 
Service.  The  comments  Indicated  that 
the  definition  of  "Good  ferming 

f)ractices"  is  too  restrictive  since  it 
imits  acceptable  hrming  practices  to 
those  recognized  by  the  Cooperative 
State  Research,  Education,  and 
Extension  Service.  The  comments  also 
suggested  changing  the  last  word  of  the 
definition  bom  "county"  to  "area." 

Response:  FQC  believes  that  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  (CSREES) 
recognizes  ferming  practices  that  are 
considered  acceptable  for  producing 
potatoea.  If  a  producer  is  following 
practices  currently  not  recognized  as 
acceptable  by  the  CSREES,  there  is  no 
reason  why  such  recogtiition  from 
CSREES  caimot  be  sought  by  interested 
parties.  The  term  "area"  is  more 
ambiguous  than  the  term  "county"  and 
would  allow  more  subjective 
determination,  and  less  consistent 
application  of  the  provision.  No 
substantial  change  has  been  made  in  the 
definition.  However,  the  definition  has 
been  moved  to  the  Basic  Provisions 
since  it  is  applicable  to  most  crops. 

Comment:  An  insurance  service 
organization  suggested  the  definition  of 
"harvest"  in  the  Northern  and  Central 
and  Southern  Crop  Provisions  be 
clarified  to  indicate  if  it  means 
removing  potatoes  from  the  field  or 
lifting  them  to  the  soil  surface. 

Response:  The  definition  has  been 
clarified  to  indicate  that  acreage  will  be 
considered  to  be  harvested  when 
potatoes  are  lifted  to  the  soil  surface. 

Comment:  A  reinsured  company 
suggested  adding  the  words  "and 
quality"  after  the  words  "providing  the 
quantify"  in  the  definition  of  "Irrigated 
practice"  in  the  Northern  and  Central 
and  Southern  Potato  Crop  Insurance 
Proviaions.  ->- 

JisepoRse:  FOC  agrees  that  water 
qualify  is  an  important  issue.  However, 
since  no  standards  or  procedures  have 
been  developed  to  measure  water 
qualify  for  insurance  purposes,  qualify 
caimot  be  included  in  the  definition.  No 
substantial  change  has  been  made  in  the 
definition.  However,  the  definition  has 
been  moved  to  the  Basic  Provisiona 
since  it  is  applicable  to  most  crops. 

Comment:  An  insurance  service 
organization  recommended  the  term 
"late  blight"  be  defined. 

Response:  Late  blight  is  a  term 
commonly  used  in  the  potato  industry 
and  referenced  in  the  U.S.  Standards  for 
Grades  of  Potatoes  which  are 
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incorporated  herein  by  reference. 
Therefore,  it  is  not  necessary  to  define 
the  term  in  the  Crop  Provisions. 

Comment:  An  insurance  service 
organization  indicated  that  the 
definition  of  "marketable  lot"  contained 
in  the  Central  and  Southern  Crop 
Provisions  describes  a  "lot"  cmd 
recommended  the  definition  be  changed 
to  distinguish  it  as  a  "marketable  lot." 
For  the  definition  to  be  useful,  it  should 
specify  that  the  production  is  saleable  or 
grades  U.S.  No.  2  or  better  so  the  grade 
standard  would  be  understood  in  all  the 
references  to  "marketable  lots"  in 
section  12(e). 

Response:  The  requirements  of 
marketabilify  are  clearly  stated  in 
section  12(e)  of  the  Central  and 
Southern  Crop  Provisions.  However. 
FOC  agrees  that  the  definition 
contained  in  the  proposed  rule 
describes  a  "lot"  rather  than  a 
"marketable  lot"  and  has  revised  the 
section  to  define  the  term  "lot." 

Comment:  An  insurance  service 
organization  suggested  clarifying  the 
definition  of  "Practical  to  replant"  in 
the  Northern  and  Central  and  Southern 
Crop  Insurance  Provisions  by  changing 
the  pimctuation. 

Response:  FCIC  has  clarified  the 
definition  by  changing  some  of  the 
punctuation.  The  definition  has  also 
been  moved  to  the  Basic  Provisions 
since  it  is  applicable  to  most  crops. 

Comment:  A  reinsured  company 
suggested  revising  the  definition  of 
"replanting"  in  the  Northern  and 
Central  and  Southern  Crop  Provisions 
by  replacing  the  wording  ".  .  .  replace 
the  potato  seed  and  then  replacing  the 
potato  seed  .  .  ."  with  ".  .  .  planting 
the  potato  seed  and  then  replanting  the 
potato  seed ..." 

Response:  The  first  reference  to 
"replace  the  potato  seed"  refers  to 
preparation  of  the  land,  not  planting.  No 
substantial  change  has  been  made  in  the 
definition.  However,  the  definition  has 
been  moved  to  the  Basic  Provisions 
since  it  is  applicable  to  most  crops. 

Comment:  An  insurance  service 
organization  recommended  clarifying 
the  definition  of  "replanting"  by 
specifying  the  crop  name  as  follows: 
".  .  .  with  the  expectation  of  growing  a 
successful  potato  crop." 

Response:  FCIC  has  revised  the 
definition  of  "replanting"  to  clarify  a 
"successful  crop"  to  mean  at  least  the 
approved  yield  for  the  unit.  The 
definition  also  has  been  moved  to  the 
Basic  Provisions  since  it  is  applicable  to 
most  crops. 

Comment:  A  reinsured  company  and 
a  producer  organization  opposed  the 
provisions  in  sections  3  (b)  and  (c)  of 
the  Northern  and  Central  and  Southern 


Crop  Provisions  that  reduce  the  price 
election  for  unharvested  acreage.  In 
addition,  an  insurance  service 
organization  had  two  comments  frx>m  its 
members  favoring,  and  two  opposing, 
these  provisions.  The  opposing 
comments  indicated  that  the 
unharvested  reduction  provision  was 
removed  from  the  peanut  policy  and  is 
being  considered  for  removal  from  the 
tobacco  policy.  Adding  it  to  potatoes 
would  appear  to  discriminate  against 
potato  producers  who  are  unable  to 
harvest  due  to  insured  causes.  The 
opposing  comments  also  indicated  that 
the  reduced  coverage  would:  (1)  Be  hard 
to  "sell"  and  explain  to  insureds;  (2) 
make  setUement  of  claims  more 
difficult;  (3)  be  inappropriate  when 
damage  occurs  just  prior  to  harvest 
because  the  insured  has  incurred  most 
normal  input  costs;  (4)  encourage 
insureds  to  harvest  damaged  potatoes 
that  have  no  value  just  to  collect  100 
percent  of  the  price  election;  and  (5)  be 
un&ir  to  producers  with  multi-imit 
policies  because,  when  freeze  damage 
occurs  near  the  end  of  the  harvest 
season,  several  fields  have  already  been 
harvested  and  the  costs  have  already 
been  incurred  for  the  entire  crop. 
Producers  with  multi-unit  policies  pay 
a  10  percent  surcharge  for  Uie  added 
protection.  Therefore,  100  percent 
coverage  is  only  fair.  Because  of  the 
objections  received  from  its  members, 
the  insurance  service  oi^anization 
recommended  further  study  or  a  more 
detailed  explanation  be  provided. 

Response:  Prior  to  this  rule,  FCIC's 
price  elections  have  not  included 
harvesting  costs.  This  means  that 
producers  have  paid  less  premium  than 
otherwise  would  have  been  owed. 
However,  any  loss  from  harvested  acres 
has  been  indemnified  at  that  lower 
expected  market  price.  The  Federal 
Crop  Insurance  Act  authorizes  FCIC  to 
reduce  the  payment  to  producers  for 
acreage  that  is  not  harvested  or  for  other 
costs  that  are  not  incurred  if  the  crop  is 
lost  prior  to  harvest.  FCIC  has  exercised 
its  authorify  to  build  harvesting  costs 
into  the  price  election  but  only  reduce 
the  price  for  those  producers  who  do 
not  incur  harvesting  costs.  The  price 
election  reduction  is  limited  to  those 
costs  associated  with  harvest.  If  the 
producer  has  already  begun  harvest 
before  the  cause  of  loss  occurred  that 
caused  the  discontinuance  of  harvest, 
and  the  producer  can  prove  that 
harvesting  costs  have  already  been 
incurred,  no  reduction  will  occur.  The 
change  means  that  producers  who 
harvest  their  potatoes  will  receive  a 
higher  price  election.  However,  this 
higher  price  election  will  result  in 


higher  premiums  than  in  the  peat 
Section  3  has  been  redesignated  as 
section  2  in  the  Northern  Potato  Crop 
Provisions. 

Comment:  A  reinsured  company 
requested  that  section  3(c1[  of  the 
Northern  and  Central  and  Southern 
Crop  Provisions  be  clarified. 

Response:  FQC  has  clarified  the 
provisions  in  redesignated  section  2(c) 
of  the  Northern  Potato  Crop  Provisions 
and  section  3(c)  of  the  Central  and 
Southern  Crop  Provisions. 

Comment:  A  reinsured  company 
asked  two  questions  regarding  the 
following  provision  contained  in  section 
3(c)  of  the  Northern  and  Central  and 
Southern  Crop  Provisions. 

(a)  If  the  potatoes  freeze  before  the 
end  of  the  insurance  period,  is  the  claim 
setUed  by:  (1)  Using  an  appraisal  at  the 
80  percent  price  election  or  (2)  allowing 
the  frozen  potatoes  to  be  taken  to 
harvest,  use  the  production  to  count, 
and  then  apply  the  80  percent  price 
election? 

(b)  If  the  potatoes  have  12  percent  wet 
breakdown,  a  100  percent  loss  would  be 
paid  if  production  is  discarded  within 
seven  days  of  harvest  Will  the 
indemnify  be  based  on  the  80  percent 
unharvested  price  if  the  neighbors 
would  have  destroyed  similar 
production  but  did  not  do  so  because 
•hey  didn't  have  that  problem? 

llie  comment  also  recommended  that 
the  80  percent  price  apply  only  when 
none  of  the  acreage  in  a  unit  could  be 
harvested  because,  once  harvest  on  a 
unit  has  begun,  the  producer  will  have 
incurred  costs  regardless  of  the  amount 
of  acreage  harvested. 

Response:  This  provision  is  intended 
to  recognize  reduced  input  costs  when 
potatoes  are  not  harvested.  Therefore,  in 
the  event  that  freeze  damage  is  severe, 
and  a  majorify  of  producers  would  not 
further  care  for  the  crop,  the  insurance 
provider  should  determine  the  amount 
of  production  to  count  in  accordance 
with  applicable  procedures,  and  settie 
the  claim  using  80  percent  of  the  elected 
price.  If  similarly  situated  producers  in 
the  area  would  continue  to  care  for  the 
crop,  and  the  producer  elects  to 
continue  to  care  for  and  harvests  the 
crop,  the  insiuance  provider  should 
determine  the  amount  of  production  to 
count  and  settie  the  claim  using  100 
percent  of  the  elected  price.  FQC  will 
only  allow  the  100  ]>ercent  price  to  be 
used  if  the  producer  has  adequate  proof 
that  he  has  already  incurred  and  paid 
the  harvesting  costs.  A  provision  has 
been  added  to  allow  the  apportionment 
of  acreage  within  a  unit  as  harvested 
and  unharvested  and  only  imharvested 
acreage  will  have  the  price  election 
redu^d.  Section  3  has  been 
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radMignated  as  Mction  2  in  the 
Northern  Potato  Crop  Provisions. 

Comment:  A  reinsured  company 
suggested  clarifying  section  8(b)  of  the 
Northern  and  Southern  and  Central 
Potato  Crop  Provisions. 
f       Response:  FOC  has  clarified  the 
provision  in  redesignated  section  7(b)  of 
the  Northern  Potato  Crop  Provisions  and 
section  8(b)  of  the  Central  and  Southern 
Crop  Provisions. 

Comment:  A  producer  group 
recommended  changing  the  date  after 
which  frost/ freeze  would  no  longer  be 
covered  in  Miimesota  and  North  Dakota 
from  September  30  to  October  15.  This 
is  referenced  in  section  10(b)(2)  of  the 
Northern  Potato  Crop  Provisions,  but 
the  actual  date  is  contained  in  the 
Special  Provisions. 

Reaponse:  The  Crop  Provisions  have 
been  written  to  (wrmit  these  dates  to 
vary  based  on  weather  patterns  and 
growing  conditions.  Data  collected  thus 
fai  by  FCIC  supports  the  current  date  of 
September  30.  However.  FXZIC  will 
review  any  additional  information  that 
can  be  provided.  No  changes  can  be 
made  until  such  data  are  received  and 
analyzed.  Section  10  has  been 
redesignated  as  section  9  in  the 
Northern  Potato  Crop  Provisions. 

Comment:  An  insurance-service 
organization  indicated  tha^4he 
calculation  sequence  in  section 
12(bMl)-(7)  of  the  Northern  Potato  and 
Central  and  Southern  Potato  Crop 
Provisions  is  difficult  to  follow  because 
It  is  so  wordy.  It  seems  unnecessary  to 
refer  to  the  previous  item  by  number  as 
if  it  were  on  another  page. 

Response:  Since  some  of  the 
calculations  involved  are  not  performed 
in  sequential  order,  it  is  necessary  to 
lefisr  to  specific  section  numbers. 
Removal  of  the  section  references  would 
make  the  provisions  less  clear. 
However,  an  example  has  been  added 
for  clarity  to  redesignated  section  1 1  of 
the  Northern  Potato  Crop  Provisions. 

Comment:  A  reinsured  company 
■tated  that  new  quality  adjustment 
provisions  contained  in  section  12  of 
the  Northern  Potato  Crop  Provisions 
would  increase  the  amount  of  %vork 
required  of  iiuurance  providers  and 
giaetly  increase  loss  adjustment 
expend.  The  comment  indicated  that 
the  policy  is  complex,  contrary  to 
simplification  efforts,  and  that  previous 
regulations  and  procediues  did  not 
require  grading  or  adjustment  to  the 
amount  of  production  to  count  when 
laM  than  5  percent  of  the  insured 
production  had  soft  rot,  wet  breakdown 
or  freeze  damage. 

Response:  The  previous  f>otato  policy 
(without  the  Frost/Freeze  Option)  and 
related  procedures  also  provided  for 


■  reductions  in  the  amount  of  production 
to  count  when  production  had  any 
amount  of  soft  rot.  wet  breakdown,  or 
freeze  damage.  Previous  provisions  and 
procedures  also  required  grading  of  the 
production  to  determine  appropriate 
reductions  in  the  amount  of  production 
to  count.  The  only  changes  in  these 
provisions  are  in  the  adjustment  Eactors 
which  do  not  change  the  requirement  to 
grade  damaged  production  or  to  adjust 
to  the  amount  of  production  to  count 
Therefore.  FCIC  does  not  agree  that 
additional  work  or  exfiense  will  be 
incurred  as  a  result  of  the  changes,  and 
no  change  will  be  made.  Section  12  has 
been  redesignated  as  section  11  in  the 
Northern  Potato  Crop  Provisions. 

Comment:  An  insurance  service 
organization  ref»mmended  clarification 
of  "marketable  lot"  as  used  in  section 
12(e)  of  the  Central  and  Southern  Potato 
Crop  Provisions.  As  written,  it  seems 
somewhat  unclear  whether  all 
marketable  lots  must  grade  U.S.  No.  2  or 
better,  or  only  in  certain  cases,  such  as 
unsold  harvested  or  appraised 
production  in  12(e)(l)(iv). 

Response:  FQC  agrees  that  the 
provisions  can  be  clarified  and  has 
revised  section  12(e)  to  clearly  indicate 
that  any  lot  of  potatoes  that  is  stored, 
sold  for  seed,  sold  for  human 
coiuumption,  etc.  will  be  considered  to 
be  a  marketable  lot 

Comment:  An  insurance  service 
organization  received  one  conunent 
asking  why,  if  quality  adjustment  has 
been  incorporated  in  section  12(e) 
through  (g)  of  the  Northern  Potato  Crop 
Provisions,  the  options  remain  separate 
at  the  end  of  the  proposed  rule.  As 
wrritten.  there  is  a  lot  of  unnecessary 
duplication.  The  commenter  would 
prefer  to  see  the  quality  adjustment 
information  included  in  the  Crop 
Provisions  and  eliminate  the  need  for 
endorsements  and  the  raeulting 
complications. 

Response:  Quality  adjustment  for 
tuber  rot  and  freeze  damage  has  been 
incorporated  into  the  base  coverage  in 
redesignated  section  11  of  the  Northern 
Crop  Provisions.  However,  coverage  for 
other  types  of  quality  loaaea  (e.g. 
internal  and  external  defects)  are  not 
included  in  the  Crop  Provisions  because 
many  producers  do  not  wish  to  pay  the 
premium  amounts  associated  with  these 
types  of  quality  losses.  Although  some 
redundancy  and  complication  results, 
FCIC  believes  that  the  endorsements  are 
the  best  way  to  provide  coverage  for 
cotain  quality  deficiencies.  Without  the 
endonements,  coverage  of  internal  and 
external  defects  would  not  be  available, 
or,  if  made  a  part  of  the  base  coverage, 
would  require  substantial  premium 


increases  for  all  insureds.  Therefore,  no 
change  will  be  made. 

Comment:  An  insurance  service 
organization  reconmiended  using  the 
defined  term  "discarded"  instead  of 
"disposed  of  in  section  12(d)(l)(i)(D)  of 
the  Northern  Potato  and  Central  and 
Southern  Potato  Crop  Provisions. 

Response:  "Discarded"  is  defined  in 
the  policy  as  disposing  of  production  by 
the  insured,  or  a  person  acting  for  the 
insured,  without  received  any  value  for 
it  The  term  "disposed  of  in 
redesignated  section  ll(d)(l)(iMD)  of  the 
Northern  Potato  Crop  Provisions  and 
section  12(d)(lKi)(D)  of  the  Central  and 
Southern  Crop  Provisions  refiars  to  any 
disposition,  including  selling  the 
production  and  a  definition  for  it  has 
been  added.  Therefore,  the  term 
"discarded"  caimot  be  used  as 
recommended. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
commented  that  subsection  12(dXlXiii) 
of  the  Northern  and  Central  and 
Southern  Crop  Provisions,  which 
requires  an  increase  in  the  amount  of 
production  to  count  when  harvest  takes 
place  prior  to  full  maturity,  will  be 
difficiilt  to  administer.  Insurance 

Cviders  would  be  required  to  track 
vested  acreage  on  a  daily  basis  in 
order  to  apply  proper  percentages.  This 
would  increase  in  complexity  if 
multiple  units,  with  multiple  planting 
dates,  were  being  harvested 
simultaneously.  This  adjustment  is 
extremely  subjective,  which  opens  the 
insurance  provider's  decisions  to 

auestioning  and  does  serious  harm  to 
le  policy.  Also,  new  tracking 
requirements  will  increase  loss 
adjustment  expense.  Another  reinsured 
company  concurred  with  the  additional 
production  to  count  for  potatoes 
harvested  prior  to  full  maturity,  but 
recommended  that  a  date  for  hill 
maturity  be  established  by  area  and 
variety.  Fifty  days  prior  to  the  calendar 
date  for  the  end  of  the  insurance  period 
was  recommended  for  most  areas.  The 
insurance  service  organization  asked 
how  and  when  will  the  "normal  number 
of  days  to  full  maturity"  be  determined, 
and  by  whom  and  whether  this  will 
vary  each  year  depending  on  favorable 
or  adverse  weather  conditions.  The 
comment  indicated  that,  if  the  date  is 
not  allowed  to  vary  from  year  to  year, 
the  adjustment  could  apply  even  though 
all  the  production  in  a  given  area 
mattires  earlier  than  normal. 
Response:  This  provision, 
redesignated  section  ll(d)(l)(iii)  of  the 
Northern  Potato  Crop  provisions  and 
section  12(d)(l)(iii)  of  the  Central  and 
Southern  Crop  Provisions,  is  intended 
to  take  into  account  reduced  production 
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that  is  a  result  of  harvest  for  the  "new" 
or  "B"  potato  maricet,  for  which  small 
potatoes  are  required.  FdC  agrees  that 
this  provision  adds  some  complexity  to 
the  loss  adjustment  process.  However, 
previous  provisions  did  not  provide  any 
consistent  method  of  adjustment  when 
potatoes  were  harvested  prior  to  full 
maturity.  To  lessen  the  administrative 
complications  associated  with  this 
adjustment,  FQC  has  changed  the 
provision  to  specify  that  full  maturity 
will  be  presumed  to  have  been  reached 
45  days  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period  unless 
specified  otherwise  in  the  Special 
f^rovisions. 

Conunent:  An  insurance  service 
organization  is  concerned  that  section 
12(d)(l)(v)  of  the  Northern  Potato  and 
Central  and  Southern  Potato  Crop 
Provisions  allows  insureds  to  defiar  the 
setdement  of  a  claim.  The  policy  should 
not  allow  the  iiuured  to  defer  settlement 
and  wait  for  a  later,  generally  lower, 
appraisal,  especially  on  crops  that  have 
a  short  "shelf  life." 

Response:  This  provision  allows 
deferment  of  a  claim  only  if  the 
insurance  provider  agrees  that 
representative  samples  can  be  left  or  if 
the  insured  elects  to  continue  to  care  for 
the  entire  crop.  In  either  case,  if  the 
insured  does  not  provide  sufficient  care 
for  the  remaining  crop  samples,  the 
original  appraisal  will  be  used. 
Therefore,  no  changes  have  been  made. 
Section  12  has  been  redesignated  as 
section  11  in  the  Northern  Potato  Crop 
Provisions. 

Comment:  An  insurance  service 
organization  stated  section 
12(d)(lKv)(A)  of  the  Northern  and 
Cental  and  Southern  Potato  Crop 
Provisions  should  not  refer  to  "stage 
guarantee"  since  there  are  no  stages  in 
this  policy,  only  a  price  reduction  for 
unharvested  acreage. 

Response:  FOC  agrees  and  has 
corrected  the  provisions  in  redesignated 
section  ll(d)(lXvKA)  of  the  Northern 
Potato  Crop  Provisions  and  section 
12(d)(l)(v)(A)  of  the  Central  and 
Southern  Crop  Provisions. 

Comment:  An  insurance  service 
organization  asked  if  premium  will  be 
increased  to  compensate  for  the 
additional  risk  of  adding  quality 
adjustment  for  freeze  damage  to  the 
Northern  Crop  Provisions. 

Response:  All  changes  in  coverage, 
including  the  addition  of  new  freeze 
damage  adjustment  provisions,  will  be 
considered  when  premium  rates  are 
established. 

Comment:  An  insurance  service 
organization  recommended  combining 
•ections  12(e)(1)  and  (2)  since  they  are 
so  similar.  Combining  the  provisions 


will  avoid  having  to  list  the  types  of 
covered  damage  twice  and  r^uce  the 
chance  of  mis^terpretation. 

Response:  FQC  agrees  with  the 
comment  and  has  combined  the 
provisions  in  redesignated  section  11(e) 
of  the  Northern  Potato  Crop  Provisions 
and  section  12(e)  of  the  Central  and 
Southern  Crop  Rnovisions. 

Conunent;  A  reinsured  company,  an 
insurance  service  organization,  and  a 
producer  group  indicated  that,  in  many 
situations,  it  will  not  be  possible  to 
determine  percentages  of  damage  or  to 
complete  grade  inspections  by  the  end 
of  the  insurance  period  as  section 
12(e)(3)  of  the  Northern  Potato  Crop 
Provisions  and  the  definition  of  "grade 
inspection"  in  the  Northern  and  Central 
and  Southern  Potato  Crop  Provisions 
require.  Producers  may  harvest  potatoes 
near  the  end  of  the  insurance  period 
and,  depending  on  the  amount  of 
potatoes  in  an  area  that  require  grading, 
it  may  be  two  to  three  weeks  before 
grading  of  samples  can  be  completed. 

Response:  FQC  agrees  that  the  actual 
percentage  of  damage  may  not  be 
obtainable  prior  to  the  end  of  the 
insurance  period  in  all  situations. 
Therefore,  the  definition  of  "grade 
inspection"  in  the  Northern  and  Central 
and  Southern  Crop  Provisions  has  been 
changed  to  require  that  samples  of 
production  be  obtained  prior  to  the  sale, 
stcnage,  or  disposal  of  the  potatoes,  and 
to  allow  the  actual  grading  of  the 
sfunples  to  take  place  at  a  later  time. 
Redesignated  section  11(c)  of  the 
Northern  Potato  Crop  Provisions  and 
section  12(c)  of  the  Central  and 
Southern  Potato  Crop  Provisions  has 
also  been  changed  to  indicate  that  the 
extent  of  any  loss,  including  quality 
adjustments,  must  be  determined  based 
on  samples  obtained  no  later  than  the 
time  the  potatoes  are  placed  in  storage, 
if  the  production  is  stored  prior  to  s^e, 
or  the  date  it  is  delivered  to  a  buyer, 
wholesaler,  packer,  broker,  or  other 
handler  if  it  is  not  stored.  Section 
12(eK3)  of  the  Northern  Potato  Crop 
Provisions  has  been  deleted. 

Comment:  An  insurance  service 
organization  suggested  rhnnging  the 
language  in  section  12(f),  12(gKl)  and 
12(g)(2)(ii)(B)(l)  of  Northern  Crop 
provisions  from  "will  be  adjusted  0.1 
percent  for  each  0.1  percent  of  damage 
through  5  percent"  to  "will  be  adjusted 
by  the  same  percentage"  so  the  reader 
doesn'thave  to  puzzle  through  the 
calculation  to  figtue  out  that  4.5  percent 
damage  means  a  4.5  percent  adjustment 
Also,  the  existing  frost/freeze  potato 
option  reduces  production  to  count  in  5 
percent  increments  for  damage  from  6 
percent  to  20  percent  Changing  this  to 
increments  of  a  tenth  of  a  percent  for 


each  tenth  of  a  percent  dnm^tr  is  more 
complicated,  and  indicates  an 
ufueidistic  draree  of  precision. 

Response:  "ne  use  of  the  language 
"0.1  percent  for  each  0.1  percent  of 
damage"  is  necessary  to  avoid  any 
ambiguity.  Further,  the  use  of  0.1 
percent  increments  is  intended  to  malc^ 
these  determinations  more  acciuate  and 
should  not  substantially  complicate  the 
calculations.  Therefore,  no  rhnng—  have 
been  made. 

Comment:  An  insurance  service 
oiganization  indicated  that  the  langu^e 
in  section  12(gK2)  (i),  (ii)  &  (iii)  of  the 
Northern  Potato  Crop  Provisions  is  very 
complicated  and  difficult  to  follow  and 
suggested  that  a  chart  might  be 
developed  to  assist  in  understanding. 

Response:  Section  12(gK2)(i) 
(redesignated  ll(gX2Xi))  indicates  that 
the  price  received  for  damaged 
production  is  divided  by  a  price 
election  to  obtain  an  adjustment  Csctor. 
Including  this  information  in  a  chart 
will  not  improve  clarity.  Redesignated 
sections  11(g)(2)  (ii)  and  (iii)  indicate 
that  0.1  percent  damage  results  in  a  0.1 
percent  reduction  in  tibe  amount  of 
production  to  count,  that  0.2  percent 
damage  results  in  a  0.2  percent 
reduction,  etc.  A  chart  indicating  all 
damage  amounts  in  0.1  percent 
increments  would  be  extremely 
repetitive,  result  in  additional  policy 
pages,  and  not  improve  understanding. 
Therefore,  no  change  has  been  made. 

Conunent;  An  insurance  service 
organization  and  a  reinsured  company 
are  concerned  with  moral  hazards, 
because  in  section  12(g)(2)  of  the 
Northern  Crop  Provisions,  there  is  a 
different  method  of  adjustment  for 
production  that  is  sold  or  discarded 
within  7  days  and  production  that 
remains  in  storage  8  days  or  more.  The 
comments  indicated  that  a  producw's 
production  could  have  11  percent 
damage  which  would  result  in  zato 
production  to  count  if  it  is  kept  more 
than  7  days,  but  if  it  is  sold 
immediately,  a  salvage  value  would 
count  against  the  guarantee.  The 
commenters  also  asked  whether  there  is 
a  way  to  recover  some  salvage  value 
instead  of  showing  zero  production  to 
count  if  production  with  more  than  11 
percent  damage  is  sold  and  processed 
and  whether  the  loss  adjustment 
procedure  provides  a  way  to  restrict  any 
indemnity  to  the  damaged  acreage  for  a 
unit  which  includes  foin  separate  fields, 
and  only  one  was  damaged  enough  to 
result  in  significant  damage  for  the 
whole  unit 

Response:  FQC  agrees  that  a  salvage 
value  should  be  counted  when  an 
insured  elects  to  keep  and  use  the 
damaged  crop  for  feed,  starch,  etc.  and 
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has  changed  redesignated  section 
ll(g)(2)(ii)(B)  so  that  a  minimum  of  15 
percent  of  the  production  will  be 
production  to  count  in  such  instances. 
This  amount  is  consistent  with  the 
value  that  is  normally  received  for 
potatoes  that  are  solci  for  cattle  fiaed. 
starch,  or  other  salvage  uses.  When  only 
one  field  of  a  unit  is  damaged,  the 
production  from  that  field  will  be 
adjusted  in  accordance  with  the  policy 
provisions.  )ust  as  it  would  be  for  other 
insured  crops.  If  that  amount  of  damage 
reduces  the  production  to  count  below 
the  guarantee  for  the  unit,  an  indemnity 
will  be  paid. 

Comment:  A  reinsured  company 
recommended  retaining  current 
procedures  that  allow  a  60  day  period 
to  determine  the  disposition  of  potatoaa 
with  5  percent  or  more  tuber  rot.  If  the 
producer  can  sell  the  potatoes  within  60 
days  of  harvest,  the  salvage  value 
should  be  uaad  lo  determine  the  loss. 
Also,  physiological  disorders  such  as 
hollow  heart,  leaf  roll,  etc..  should  be 
covered  in  the  same  manner  as 

[>athoiogical  diseases  (tuber  rot,  soft  rot, 
ate  blight,  etc.) 

Response:  FCIC  agrees  that  60  days  is 
an  appropriate  time  period  to  allow  for 
disposition  of  potatoes  with  tuber  rot. 
However,  many  producers  do  not  wish 
to  pay  the  additional  premium 
associated  with  the  storage  endorsement 
60  day  period.  Also,  many  producers 
have  indicated  that  they  do  not  want  to 
pay  the  additional  premium  associated 
with  coverage  for  hollow  heart  and 
other  defects.  FCIC  has  elected  to 
provide  coverage  for  both  of  these 
circumstances  via  optional 
endorsements.  Therefore,  no  changes 
have  been  made. 

Comment:  A  reinsured  company 
stated  that  section  12(g]  of  the  Northern 
Crop  Provisions  does  not  indicate  how 
to  determine  the  amount  of  production 
to  count  when  production  has  a 
combination  of  freeze  and  soft  rot.  The 
comment  suggested  determining  freen 
damage  and  tuber  rot  separately  and 
using  the  one  that  yields  the  least 
production  to  count. 

Response:  FCIC  agrees  that  a 
provision  is  needed  to  specify  how  a 
combination  of  freeze  and  tuber  rot 
damage  will  be  adjusted.  However, 
considering  only  tlie  type  of  damage 
that  results  in  the  leest  amount  of 
production  to  count  could  result  in  the 
insurance  provider  ignoring  what  may 
be  a  significant  amount  of  either  fceeae 
or  tuber  rot  damage.  Redesignated 
section  11(h)  has  been  added  to  specify 
how  production  with  more  than  one 
type  of  dauuge  will  be  adjusted. 

CooiaMMt;  A  reinsured  company 
suggested  that  the  language  in  section 


12(gK2)(i)  of  the  Northern  Potato  Crop 
Provisions,  4(8)(1)  of  the  Northern 
Potato  Quality  Endorsement,  6(a)(lXi)  of 
the  Northern  Potato  Processing  Qualify 
Endorsement  and  6(a)  of  the  Northern 
Potato  Storage  Endorsement  be 
strengthened  to  further  define  "sold"  as 
the  "date  of  sale"  without  regard  to 
subsequent  delivery  or  storage. 

Response:  Since  only  referring  to  the 
amount  of  sold  production;  subsequent 
delivery  or  storage  is  not  relevant.  The 
provisions  have  been  clarified 
accordingly. 

Comment:  A  reinsured  company 
indicated  that  the  7  day  time  (wriod 
provided  in  section  12(g)(2Ki)  of  the 
Northern  Potato  Crop  Provisions, 
section  4(aNl)  of  the  Northern  Potato 
Qualify  Endorsement,  and  section 
0(aXl)(i)  of  the  Northern  Potato 
Processing  Quality  Endorsement  to  sell 
damaged  production  is  not  long  enough. 
The  grading  process  often  takes  two  or 
three  weeks  to  complete  and  the  percent 
damage  cannot  be  determined  until  the 
production  is  naded. 

Response:  FCIC  agrees  that  a  longer 
time  petiod  is  necessary  and  has 
changed  the  relevant  provisions  to 
reflect  a  time  period  of  21  days. 

Comment:  A  reinsured  company 
recommended  changing  section 
12(g)(2)(i)  of  the  Northern  Potato  Crop 
Provisions,  and  section  4(a)(1)  of  the 
Northern  Potato  Quality  Endorsement, 
so  that  the  value  of  damaged  production 
is  compared  to  the  producer's  price 
election  rather  than  the  highest  price 
election  available. 

Response:  This  provision  is  intended 
to  compare  the  relative  value  of  the 
dHH0Mi  production  to  the  value  of 
undamaged  production.  If  the  elected 
prices  were  used,  insureds  with 
different  price  election  percentages 
could  have  different  amounta  of 
production  to  count  even  though  they 
had  the  same  amount  of  production  and 
crop  value.  Therefore,  no  change  has 
been  made. 

Comment:  A  reinsured  company 
recommended  that  the  salvage  value 
provision  (section  1 2(g)( 2 )(i))  applicable 
to  production  with  soft  rot,  wet 
breakdown  or  other  tuber  rot  condition 
also  be  applicable  to  product  finmsged 
by  neexe. 

Responaa:  It  would  not  be  appropriate 
to  allow  potatoes  with  low  levels  of 
freeze  damage  (e.g..  5.1  percent)  to  be 
adjusted  based  on  value,  especially  in 
years  whan  the  market  value  is  low. 
Freeze  damaged  production,  if  handled 
correctly,  can  often  be  stored  for  long 
periods  of  time,  sorted,  and  sold  at  f^l 
market  value.  In  contrast,  production 
with  soft  rot  levels  above  5  percent  is 
much  more  difficult  to  store,  sort  and 


sell  and  often  must  be  sold  soon  after 
harvest  at  a  much  reduced  price. 
Therefore,  the  suggested  change  has  not 
been  made.  However,  FCIC  has 
determined  that  some  salvage  value 
should  be  counted  when  an  insured 
elects  to  keep  damaged  production  and 
has  changed  redesignated  section 
ll(gXl)  so  that  a  minimum  of  15 
percent  of  production  is  counted  in 
such  instances. 

Comment:  A  reinsured  company 
suggested  the  word  "with"  be  inserted 
between  "accordance"  and  "section"  in 
section  12(g)(2)(iii)  of  the  Northern 
Potato  Crop  Insurance  Provisions. 

Response:  The  provision  in 
redesignated  section  ll(g)(2Hiii)  has 
been  revised  accordingly. 

Comnwnt:  A  reinsured  company 
suggested  that  "human  consumption" 
be  spelled  out  in  the  Northern  Potato 
Crop  Provisions.  The  commenter  stated 
human  consumption  defines  that 

Ctoes  are  grown  for  consumption  by 
an  beings  and  any  potato  crop  not 
qualifying  for  human  consumption  is  a 
total  loss;  and  there  should  be  no 
production  to  count  if  such  potatoes  are 
harvested.  Counting  production  may 
encourage  a  producer  to  leave  potatoes 
in  the  soil  and  this  is  simply  a  poor 
farming  practice. 

Response:  Potato  production  may  be 
adjusted  for  qualify  deficiencies 
regardless  of  whether  or  not  it  is 
harvested.  Production  will  be 
considered  as  production  to  count  if  it 
could  have  been  fit  for  human 
consumption,  not  only  if  it  was  used  or 
sold  for  human  consumption.  Therefore, 
no  changes  have  been  made. 

Comment:  A  reinsured  company 
asked  whether  the  Late  Planting 
Agreement  Option  is  no  longer  available 
and  why  late  and  prevented  planting 
provisions  were  not  included  as  they 
have  been  in  other  crops. 

Response:  Late  and  prevented 
planting  provisions  will  be  included  in 
the  Basic  Provisions  and  will  apply  to 
potatoes.  Section  12  of  the  Northern 
Potato  Crop  Provisions  and  section  13  of 
the  Central  and  Southern  Crop 
Provisions  indicate  the  available 
prevented  planting  coverage  level 
percentages. 

Cotnment:  An  insurance  service 
organization  and  a  reinsured  company 
suggested  changing  section  13(d)  of  the 
Northern  and  Central  and  Southern 
Crop  Provisions  to  allow  written 
agreemenU  to  be  valid  for  more  than 
one  year.  Some  written  unit  agreements 
are  continuous  unless  there  are 
significant  changes  in  the  farming 
operation  and  some  other  written 
agreemenU  should  also  be  continuous. 
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Response:  Written  agreements  are 
intended  to  permit  insiuance  coverage 
to  be  available  in  unusual  or  previously 
unknown  situations.  If  the  situation 
exista  from  year  to  year,  it  should  be 
incorporated  into  the  crop  provisions  or 
Special  Provisions.  It  is  important  to 
minimize  exceptions  to  the  policy  to 
ensure  that  the  insured  is  well  aware  of 
the  specific  terms  of  the  policy.  The 
written  agreement  provisions  have  been 
moved  to  the  Basic  Provisions  since 
they  apply  to  most  crops. 

Comment:  An  insurance  service 
organization  asked,  with  respect  to  the 
proposed  endorsementa  to  the  Northern 
Crop  Provisions,  whether  the  provisions 
will  be  printed  continuously  so  that  the 
endorsements  are  after  the  vmtten 
agreement  provisions,  or  whether 
separate  pages  will  be  printed  to  be 
inserted  with  the  Crop  I^ovisions  when 
chosen.  The  latter  is  preferable  to  ensure 
policy  holders  don't  think  the 
endorsements  automatically  apply.  The 
commenter  also  asked  whether  FCIC 
would  authorize  the  insurance  service 
organization  to  add  a  statement  before 
the  endorsementa  clarifying  they  only 
apply  if  elected  by  the  insured. 

Response:  Each  endorsement  is  a 
separate  document  and  should  be 
included  in  an  insured's  policy  package 
only  when  elected.  Provisions  in  each 
endorsement  clearly  state  that 
additional  premium  is  necessary  and 
that  the  additional  coverage  must  be 
elected  on  or  before  the  sales  closing 
date.  An  additional  clarifying  statement 
is  not  necessary.  Therefore,  no  change 
will  be  made. 

Comment:  An  insurance  service 
organization  aslced  if  the  Northern 
Potato  Qualify  Endorsement  rates  would 
be  impacted  since  frxtst/freeze  coverage 
is  now  a  part  of  the  basic  potato  policy. 

Response:  Freeze  damage  was 
previously  covered  under  the  Qualify 
Option.  Removal  of  this  coverage  will  be 
considered  when  establishing  premium 
rates  for  the  new  Northern  Qualify 
Endorsement. 

Comment:  Two  reinsured  companies, 
an  insurance  service  organization,  and  a 
producer  group  disagreed  with  the 
removal  of  provisions  in  the  Northern 
Qualify  Endorsement  that  allow 
adjustment  based  on  U.S.  No.  1  qualify 
standards  and  that  allow  insiireds  to 
base  their  own  proven  historical 
percentage  of  U.S.  No.  1  's  or  2's.  The 
commenter  stated  that  a  producer  who 
can  prove  better  quality  percentages 
than  the  county  average  should  be  able 
to  do  so.  The  commenter  further 
indicated  that  adjustment  based  on  U.S. 
No.  1  standards  sbould  be  provided  by 
the  policy,  not  just  if  allowed  by  the 
actuarial  dociunenta  or  Special 


Provisions,  and  that  if  adjustment  based 
on  U.S.  No.  1  standards  is  not  aflowed, 
or  if  there  is  no  qualify  endorsement  for 
seed  producers,  the  new  proposal  may 
be  abused. 

Response:  Qualify  adjustment  based 
U.S.  No.  1  standards  wUl  remain 
available,  as  will  the  abilify  of 
producers  to  certify  historical  qualify 
percentages.  Provisions  previously  used 
to  indicate  that  this  method  of 
establishing  a  percentage  factor  have 
been  added  (see  section  9  of  the 
Northern  Qualify  Endorsement).  FOC 
does  not  agree  that  potatoes  grown  for 
seed  should  be  eligible  for  coverage 
under  the  Quality  Endorsement.  Seed 
producers  often  utilize  production 
practices  designed  to  produce  small 
tubers.  Therefore,  in  many  instances, 
U.S.  size  standards  are  intentionally  not 
achieved.  FCIC  also  does  not  agree  that 
quality  adjustment  based  on  the  U.S. 
No.  1  grade  should  be  available  in  all 
instances.  Such  coverage  should  not  be 
made  available  universally  without  firat 
determining  that  adequate  rating 
information  is  available  for  all  counties 
in  which  potato  insurance  is  offered. 

Comment:  A  reinsured  company 
asl»d  with  respect  to  coverage  under 
the  Northern  Quality  Endorsement, 
whether  there  will  be  only  one 
"default"  percentage  factor  per  counfy; 
whether  a  producer  with  good  history 
will  be  able  to  "prove  up"  an  average 
qualify  fiictor;  and  whether  a  qualify 
data  base  will  be  maintained  and,  if  so, 
will  there  be  cups  and  caps. 

Response:  More  than  one  percentage 
factor  will  apply  in  counties  where 
coverage  based  on  either  U.S.  No.  1  or 
2  is  available,  or  where  separate 
percentage  factors  are  specified  by 
potato  type.  Producers  will  be  able  to 
certify,  subject  to  verification,  past 
records  of  percentages  of  potatoes 
meeting  applicable  standards  to 
establish  the  factor. 

Comment:  Comments  were  received 
regarding  section  4(a)  of  the  Northern 
Potato  Crop  Insurance  Qualify 
Endorsement.  A  reinsured  compiany 
indicated  that  the  section  requires 
insurance  providers  to  decide  whether 
or  not  potatoes  with  internal  defects  can 
be  separated  from  undamaged 
production  using  methods  normally 
used  by  potato  packers  or  processors.  As 
new  separation  methods  are  developed, 
determination  of  "methods  normally 
used"  becomes  more  and  more 
subjective.  A  producer  group  disagreed 
with  the  provisions  because  equipment 
used  to  sort  internal  defecta  is  not 
normally  available  to  potato  producers 
during  harvest  and  such  defecta  should 
be  graded  according  to  the  United  States 


Standards  for  Grades  of  Potatoes  (either 
U.S.  1  or  2  as  applicable). 

Response:  Although  pro^cers 
generally  do  not  have  the  eqiiipment 
needed  to  sort  internal  defecta,  it  is 
quite  common  for  packers  and 
processors  to  have  the  equipment 
needed  to  sort  such  defiscte.  It  would  be 
inappropriate  for  the  insurance  provider 
to  pay  a  total  or  near  total  loss  for 
production  that  is  later  sorted  and  sold 
at  full  value.  Therefore,  no  changes  have 
been  made.  FCIC  agrees  that  the  use  of 
new  technology  varies  among  packers 
and  processors,  and  that  it  would  be 
difficult  to  administer  a  provision  that 
requires  the  reinsured  company  to  be 
familiar  with  all  methods.  The  provision 
has  been  changed  to  indicate  that  the 
potatoes  with  internal  defecta  must  not 
be  separable  from  undamaged 
production  by  methods  used  by  the 
potato  packen  or  processors  to  which 
the  insured  person  normally  delivera 
production. 

Comment:  A  reinsured  company 
asked  for  clarification  regarding 
language  in  section  4(a)  of  the  Northern 
Potato  Crop  Insurance  Qualify 
Endorsement  that  indicates  internal 
defecta  must  exceed  the  tolerance 
allowed  for  a  certain  U.S.  grade.  The 
U.S.  grade  standards  contain  a  6  percent 
tolerance.  However,  in  another  section 
("Application  of  Tolerances"),  the 
standards  indicate  that  individual 
samples  cannot  have  more  than  double 
the  specified  tolerance  amount 

Response:  The  individual  samples 
referred  to  in  the  Application  of 
Tolerances  are  individual  samples  of  a 
lot  that  has  been  prepared  for  shipping 
(bagged,  boxed,  eto.).  The  average  of  ail 
samples  from  the  lot  cannot  exceed  the 
overall  limite,  but  any  of  the  samples 
may  contain  defecta  exceeding  the  limit. 
Section  4(a)  specifies  that  tolerances  are 
on  a  lot  basis,  not  an  individual  sample 
basis. 

Comment:  An  insurance  service 
organization  suggested  editorial  changes 
in  section  4  of  the  Northern  Qualify 
Endorsement  and  section  6  of  the 
Northern  Processing  Quality 
Endorsement.  The  comment  indicated 
that,  as  proposed,  the  phase  ".    .    .  and 
contains  potatoes  that  grade  less  than 
U.S.  No.  2  due  to"  and  subsequent  items 
(a)-(b)(3)  could  be  read  as  applying  only 
to  item  (3)  "that  is  marketed  after  a 
grade  inspection,"  and  not  to  items  (1) 
or  (2).  If  this  is  not  the  intent,  it  would 
help  to  insert  a  semicolon  before  this 
phrase  and  change  "and"  to  "that"  to 
separate  it  from  (3). 

Response:  FOC  agrees  and  has  made 
the  recommended  changes. 

Comment:  An  insurance  service 
organization  suggested  defining  "lot"  in 
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Mction  4(a)  of  the  Northern  Potato     ~ 
Quality  Endorsement  since  reference  is 
made  to  "lonMsis"  and  it  is  not  defined 
in  the  Northern  Potato  Crop  Proviaions. 

Rmponae:  FQC  has  revised  the 
defined  term  "marketable  lot"  to  "lot." 

Comment:  An  insurance  service 
oiiganization  asked  for  clarification 
ragutling  language  in  section  4(bMlH3) 
and  (6)(b)(l)-(3)  of  the  Northern  C^iality 
and  Procesaing  Quality  Endorsements 
respectively.  The  comment  suggested 
the  following  language  for  clarity: 

(1)  "Remove  production  damaged  by 
freeze  or  a  cause  that  results  in  soft  rot 
or  wet  breakdown  from  representative 
samples; 

(2)  "Divide  the  remaining  weight  of 
potatoes  that  grade  U.S.  No.  2  or  better 
by  the  total  remaining  weight; 

(3)  "Divide  the  resulting  percentage 
by  the  applicable  percentagiB  factor 
contained  in  the  Special  Provisions." 

The  comment  also  indicated  that 
sections  (2)  and  (3)  could  be  combined 
unless  the  preCarence  is  to  keep  separate 
for  each  step. 

Response:  Afler  further  study,  FQC 
has  determined  that  the  method  of 
determining  the  percentage  of  damage 
contained  in  the  proposed  rule  was 
inaccurate.  That  method  removed 
production  damaged  by  freeze  or  tuber 
rot  before  determhiing  applicable 
percentages,  thus  reducing  the  sample 
siae.  The  percentage  of  potatoes  that 
grade  U.S.  No.  2  should  be  based  on  the 
total  sample  weight,  and,  since  freeze 
damage  and  tuber  rot  are  adjusted  under 
the  Northern  Crop  Provisions,  potatoes 
with  such  damage  should  be  considered 
sound  (No.  1  or  2.  as  applicable) 
production  for  the  purposes  of  the 
Northern  Quality  and  Processing 
Quality  Endorsements.  Section  4(b)  of 
the  Northern  Quality  Endorsement  and 
Section  6(b)  of  the  Northern  Processing 
Quality  Endorsement  have  been  revised 
accordiingly. 

Cominent.-  A  reinsured  compeny 
asked  if  section  4(b)(1)  of  the  Northern 
Quality  Endorsement  and  section  6(b)(1) 
of  the  Northern  Processing  Quality 
Endorsement  (Production  damaged  by 
freeae  or  a  cause  that  results  in  soft  rot 
or  wet  breakdown  will  be  removed  frt>m 
representative  samples  of  the 
production)  would  require  the  graders 
to  grade  the  sample  twice,  once  for 
freeze  and  tuber  rot  and  once  for  all 
other  quality  considerations  after  they 
have  removed  the  froat  and  tuber  rot 
potatoes  bova  the  sample.  If  so,  more 
time  for  grading  will  be  reqtiired  and  the 
process  will  be  more  complex. 

Rmponae:  FOG  has  revised  these 
provisions  so  that  two  separate  grading 
procedures  will  not  be  required. 


Comqfent:  A  reinsured  company 
recommended  discontinuing  coverage 
under  the  Northern  Quality 
Endorsement  based  on  the  U.S.  No.  2 
giede  and  redefining  U.S.  No.  1 
ilMdatds  to  coincide  with  the  new 
potato  commodities  future  market. 

Aasponae;  The  potato  industry  still 
utilizes  No.  2  grade  standards  in  many 
circumstances  and  this  level  of  quality 
protection  provides  adequate  insurance 
coverage  for  many  insureds.  Therefore, 
no  changes  have  been  made. 

Comment:  A  reinsured  company 
commented  that  the  Northern 
Processing  Quality  Endorsement  needs 
to  be  expanded  to  all  counties  in  Idaho 
that  produce  potatoes  for  processing. 

Response:  FQC  agrees  that  expansion 
of  the  coverage  provided  by  the 
Northern  Processing  Quality 
Endorsement  should  be  studied.  Several 
Regional  Service  Offices,  including  the 
office  that  would  recommend  new 
counties  in  Idaho,  are  now  considering 
such  expansion.  If  analysis  proves  that 
adequate  information  is  available,  and 
the  coverage  can  be  offered  in  an 
actuarially  sound  manner,  the  coverage 
provided  by  the  endorsement  will  be 
expanded  to  additional  counties. 

Comment:  A  reinsured  company 
recommended  that,  if  the  potato 
producer  does  not  sign  a  potato  contract 
by  the  acreage  reporting  date  as 
mandated  by  the  Northern  Potato  Crop 
Insurance  Processing  Quality 
Endorsement,  acreage  automatically  be 
covered  under  the  Northern  Potato  Crop 
Insurance  Quality  Endorsement  based 
on  the  U.S.  No.  1  grade.  This  method 
would  automatically  protect  the 
producer  against  quJaiity  losses  even 
though  a  conteact  was  not  signed. 

Response:  FCIC  agrees  that  a  producer 
who  wants  insurance  against  quality 
deficienciea  should  have  such  coverage 
when  a  prooeasor  contract  is  not 
completed.  The  Northern  Quality  . 
Endorsement  was  designed  so  that  the 
coverage  under  it  is  automatically 
applicable  when  a  processor  contract  is 
not  completed  by  the  acreage  reporting 
date.  However,  the  grade  upon  which 
coverage  is  based  will  be  that  selected 
by  the  insured  (U.S.  No.  1  (if  available 
in  the  county)  or  U.S.  No.  2). 

Continent.-  An  durance  service 
organization  suggested  replacing  the 
reference  to  "specific  gravity"  in  section 
e(a)  of  the  Northern  Processing  Quality 
Endorsement  with  "percent  solids."  llie 
term  "specific  gravity"  may  not  appear 
on  settlement  sheets. 

Response:  Most  settlement  sheets  still 
refer  to  "specific  gravity."  For  those  that 
do  not,  a  conversion  chart  commonly 
used  in  the  fiotato  industry  will  be 
referenced  in  procedural  handbooks. 


Comment:  An  insurance  provider 
recommended  that  production  covered 
under  the  Northern  Processing  Quality 
Endorsement  be  eligible  for  adjustment 
if  the  specific  gravity  is  less  than  1.074. 
Most  processor  contracts  require  a 
specific  gravity  of  1 .074  or  higher. 

Response:  FCIC  agrees  and  nas 
modified  section  6(a)(1)  (redesignated 
6(a))  to  indicate  that  production  will  be 
eligible  for  adjustment  if  it  has  a  specific 
gravity  that  is  less  than  the  lower  of 
1.074  or  the  minimum  acceptable  value 
under  the  terms  of  the  processor 
contract 

Comment:  An  insurance  service 
organization  suggested  a  change  in  the 
formatting  of  sections  6  (a)  &  (b)  of  the 
Northern  Processing  Quality 
Endorsement.  Currently,  there  is  no 
(sM2)  following  (a)(1).  • 

Response:  Section  6(aHl)  has  been 
redesignated  as  6(a)  and  the  following 
sections  have  been  redesignated 
accordingly. 

Comment:  A  reinsured  company 
indicated  that  the  Northern  Quality 
Endorsement  no  longer  provided  quality 
protection  for  production  grown  for 
seed.  This  leaves  the  seed  producer 
without  adequate  protection  against 
losses  in  quality.  The  comment 
suggested  developing  a  new  certified 
seea  endorsement  based  on  the  U.S. 
Certified  Seed  Standards  in  order  to 
provide  adequate  protection  for  the  seed 
grower. 

Response:  FOC  agrees  that  seed 
producers  may  need  prtHection  in 
addition  to  that  ciirrently  provided  and 
will  work  with  any  party  interested  in 
developing  such  coverage. 

Conunenf:  A  producer  group 
reconunended  revising  the  language  in 
section  4  of  the  Certified  Seed 
Endorsement  &Y>m  "The  certified  seed 
acreage  you  insure  in  the  current  crop 
year  cannot  be  greater  than  125  percent 
of  the  average  number  of  ecies  grown  for 
seed  in  the  three  previous  years  imless 
we  agree  otherwise  in  writing"  to  "The 
certified  seed  acreage  you  insure  in  the 
current  crop  year  cannot  be  greater  than 
125  percent  of  the  average  number  of 
acres  entered  into  and  passing 
certification  in  the  poteto  certified  seed 
program  for  the  state  in  which  the  seed 
was  grown  in  the  three  previous  years 
unless  we  agree  otherwise  in  writing." 
The  group  further  suggested  that  the 
language  in  section  4(a)  be  changed 
from  "Multiply  the  average  number  of 
acres  grovm  for  certified  seed  the  three 
previous  years  by  1.25  and  divide  this 
restilt  by  the  number  of  acres  grown  for 
certified  seed  in  the  current  crop  year; 

and to  "Multiply  the  average 

number  of  acres  entered  into  and 
passing  certification  in  the  potato 


Federal  Regiater  /  Vol.  62.  No.  239  /  Friday,  December  12,  1997  /  Rules  and  R^ulations 


certified  seed  program  for  the  stete  in 
which  the  seed  was  grown  the  three 
previous  years  by  1.25  and  divide  this 
restiit  by  the  number  of  acres  grown  for 
certified  seed  in  the  current  crop  year; 
and  *  *  *"  This  change  should 
adequately  address  previous  program 
abuse  and  limit  indemnified  acreage  to 
only  that  which  is  actiially  being 
produced  for  seed.  A  reinsured 
company  and  an  insurance  service 
organization  also  recommended 
clarifying  whether  "3  previous  years" 
meens  "calendar"  or  "date  base"  years. 

Response:  FOC  has  made  the 
recommended  changes  and  clarified  the 
provisions  to  indicate  the  three  previous 
aalendar  years. 

Comment:  An  insurance  service 
organization  indicated  section  4  of  the 
Poteto  Crop  Insurance  Cmlified  Seed 
Endorsement  which  limits  the  increase 
to  125  percent  in  certified  seed  acreage 
compared  to  the  average  of  the  previoiu 
three  ]rears  is  a  good  iousa.  The  comment 
indicated  that  the  overall  reduction  in 
guarantee  if  excess  acreage  is  reported 
may  be  the  simplest  way  to  handle  this 
poMibility.  but  asked  if  consider^ion 
was  given  to  alkmrlng  the  insured  to 
designate  which  acres  within  the  limit 
would  be  insured  as  certified  seed. 

Re$pon»e:  Consideration  was  given  to 
allowing  insureds  to  designate  insurable 
and  uninsurable  acreage.  However,  it 
was  not  considered  the  best  alternative 
since  identification  of  the  source  of 
production  wrould  be  difficult, 
especially  if  instued  and  uninsured 
acxeage  were  in  the  same  field. 
Ther^iore.  no  change  will  be  made. 

Coaunent:  A  reinsured  company 
indicated  that  coverage  for  Certified 
Seed  should  be  made  available  in  areas 
from  which  the  coverage  was 
withdrawn.  The  endorsement  was  put 
on  hold  for  review  and  has  been  uiKbr 
review  for  sevwal  yeers.  The 
endorsement  should  be  consistent  with 
certification  requirements  used  by  the 
steles  of  Montana  and  Idaho. 

Response:  Coverage  for  cwtified  seed 
was  withdra%ra  in  certain  locations  at 
the  request  of  grower  groups  and  poteto 
industay  representetives.  FCHD  will  not 
reinstete  this  coverage  until  these 
groups  and  representetives  agree  that  it 
■hoiud  again  be  made  available.  FCIC 
believes  that  the  endorsement  is 
consistent  with  certification  • 

requirements  used  in  Montana  and 
Idaho.  Provisions  in  the  endorsement 
specify  that  potetoes  must  be  produced 
and  managed  in  accordance  with 
standards,  practices,  and  procedures 
required  for  cntification  by  the  stete's 
certifying  agency  and  applicable 
regulations.  The  endorsement  caimot 
contain  die  specific  requiremente  of  the 


certifying  agencies  in  Montana  and 
Idaho  because  the  endorsement  is  also 
used  in  other  stetes.  No  changes  have 
been  made. 

Comment:  An  insurance  service 
organization  questioned  the  language  in 
section  7  of  the  Poteto  Crop  Insurance 
Certified  Seed  Endorsement  The 
comment  steted  the  existing  Certified 
Seed  Poteto  Option  Amendment 
specifies  a  payment  of  one  dollar  per 
hundredweight  (multiplied  by  the 
guarantee  and  share)  while  the  proposed 
language  refers  to  "the  dollar  amount 
per  hundredweight  shown  in  the 
Special  Provisions."  The  commenter 
asks  whether  this  dollar  amount  varies 
by  stete  or  country,  and  if  so,  by  how 
much.  The  commmter  also  asks 
whether  the  ntes  reflect  any  increese  or 
decrease. 

Retpmue:  Depending  upon  available 
price  information  for  certified  seed,  the 
dollar  amount  of  coverage  per 
himdredweight  could  vary  by  stete  or 
counfy.  The  amount  of  variation  would 
depend  upon  actual  and  expected  prices 
for  see.  Premium  mte  percentages 
should  not  be  in^gacted  by  variation  in 
this  dollar  amoiut  since  the  risk  of  not 
receiving  certification  due  to  an  insured 
cause  should  remain  constant  r^ardless 
of  the  dollar  amount  of  coverage  per 
hundredweight  Ifo%vever,  the  amount  of 
>remiiun  may  tncreeee  if  the  price  is 


It:  An  insurance  nrovidar 
reconunended  that  the  Noruiem  Storage 
Endorsement  ^ve  producws  time  to 
make  decisioas  besed  on  a  grade  that 
was  determined  from  sampung  prior  to 
storage  and  if  the  grading  showed 
intonal  defecte.  then  the  producer 
should  be  allowed  the  same  choices 
available  under  the  Northern  Quality 
Endorsement  (section  4(a)).  The 
comment  further  steted  that  the 
Northern  Storage  Endorsement  covers 
quality  problems  that  are  communicable 
(the  problem  will  spread  throughout  the 
storage  facility,  such  as  late  blight  or  a 
tuber  rot  condition).  Internal  defects  are 
not  communicable  and  vdll  not  spread 
to  other  potetoes.  In  all  cases, 
marketability  and  salvage  will  control 
the  losses.  Regardless  of  the  type  of 
problem  in  storage,  salvage  should 
always  apply  unless  the  crop  is 
destroyed. 

Response:  PCKD  agrees  that  when  die 
producer  electe  the  Northern  Quality 
Endorsement,  the  coverage  provided 
will  be  extended  to  provide  the  same 
coverage  imder  the  Northon  Storage 
Endorsement  if  the  requiremente  of  such 
Endorsement  are  met.  Salvage 
provisions  have  been  added. 

Comment:  A  producer  group  steted 
that  the  Northern  Storage  Coverage 


Endorsement  attaches  to  the  basic 
policy,  but  should  also  extend  the 
coverage  provided  under  the  Northern 
Poteto  Quality  Endorsement  if  that 
endorsement  is  elected  by  the  producer. 

Response:  FQC  agrees  that  cover^e 
under  the  Northern  Quality 
Endorsement  should  be  extended  when 
the  pnxiucer  also  electa  a  Northern 
Storage  Coverage  Endorsement  and  has 
modified  the  Northern  Storage 
Endorsement  accordingly. 

Comment:  An  insurance  service 
orgaidzation  asked  for  clarification 
regarding  language  in  section  3  of  the 
Northern  Potato  Storage  Coverage 
Endorsement  that  indicates  "all  odier 
poteto  production  insured  under  the 
Northon  Poteto  Crop  Provisions  must 
be  insured  under  this  endorsement 
unless  the  Special  Provisioiu  allow  you 
to  exclude  certain  potato  varieties,  types 
or  groups  frmn  insurance  under  this 
endorsement,  and  you  elect  to  exerciaa 
this  option."  The  commenter 
understands  tti<«  to  mean  *h«*  all 
potetoes  insured  uinler  the  Northern 
Poteto  Crop  Provisions  have  to  be 
insured  uiuder  the  Northern  Storage 
Endorsement  tmless  a  processor 
contract  requires  delivery  within  three 
dajrs  of  harvest  or  if  the  producer  electa 
to  exclude  other  production  when 
specifically  allovved  by  the  Special 
l^visions.  The  conunent  recommended 
starting  the  sentmoe  with  "If  you  elect 
this  endorsement"  far  clari^. 

Response:  The  {wovision  has  been   ■ 
clarified. 

Comment:  An  insurance  service 
organizati<m  questioned  w^y  coverage 
exclusions  are  required  to  be  idmtified 
anniwlly  as  stated  in  section  3  of  the 
Northern  Poteto  Storage  Coverage 
Endorsement  It  would  be  more 
consistent  for  such  exclusions  to  remain 
in  effect  until  otherwise  notified  in 
writing  by  either  the  insured  producer 
or  the  insurance  provider. 

Response:  Since  the  acreage  to  adiich 
exclusions  apply  is  not  likely  to  be 
identical  from  year  to  year.  FOC 
believes  excluded  varieties,  types,  or 
groups  should  be  identified  on  the 
annual  acreage  report  Therefore,  no 
change  will  be  made. 

Comment:  An  insurance  service 
organization  indicated  that  the  word 
"prorate"  in  section  4  of  the  Northern 
Storage  Endorsement  should  be  two 
words.  The  coirunent  also  recommended 
changing  the  language  in  the  example  to 
account  for  the  missing  amount 
Recommended  rhanging  to:  "the 
production  to  count  is  1 .000 
hiuidredweight  because  500 
hundredwei^t  went  bad." 

Response^The  editorial  onrection  has 
been  made.  However,  the 
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recommendation  regarding  the  "missing 
amount  of  production"  has  not  been 
incorporated.  The  provision  is  clearly 
stated  without  the  recommended 
change. 

Comment:  An  insurance  service 
organization  questioned  how  the 
insurance  provider  will  be  able  to  verify 
if  notification  was  within  72  hours  of 
discovery  of  damage  as  indicated  in 
section  5(b)  of  the  Northern  Storage 
Endorsement. 

Response:  As  with  any  insured  loas,  it 
is  important  that  the  insxirance  provider 
receive  timely  notification  of  damage. 
FOC  agrees  that  in  many  instances  it  is 
diCBcuIt  to  determine  the  exact  time  the 
insured  person  becomes  aware  of 
damage  and  therefore,  some  flexibility  is 
required  when  administering  this 
provision.  However,  if  it  can  be  clearly 
shown  that  an  insured  did  not  give 
timely  notice,  any  claim  could  be 
denied. 

Comment:  An  insurance  service 
organization  suggested  that  section  5(a) 
and  5(c)  be  combined  in  the  Northern 
Potato  Storage  Coverage  Endorsement 
since  both  refer  to  damage  by  an  insured 
cause  other  than  freeze. 

Response:  FXZIC  agrees  and  has 
combined  the  provisions  in  5(c)  with 
section  5(a). 

Comment:  An  insurance  service 
organization  recommended  that  the 
insured  be  required  to  have  the  Quality 
Endorsement  in  order  to  take  the 
Northern  Potato  Storage  Coverage 
Endorsement. 

Response:  Since  damage  that  may 
later  cause  tuber  rot  is  covered  under 
the  Northern  Crop  Provisions,  the 
Northern  Storage  Endorsement  should 
be  available  to  producers  who  elect 
coverage  under  the  Northern  Crop 
Provisions  only.  Tharefbie.  no  changes 
have  been  made. 

In  addition  to  the  changes  indicated 
above,  PdC  has  made  the  following 
changes: 

1.  The  term  "tuber  rot"  is  defined  in 
the  Northern  Crop  Provisions  to  avoid 
duplicating  provisions  in  the  Northern 
Crop  Provisions,  Quality  Endorsement, 
Processing  Quality  Endorsement,  and 
Storage  Endoiiesiient.  Added  a 
definition  for  "disposed"  to  the 
Northern  and  Central  and  Southern 
Crop  Provisions  for  clarification.  Added 
definitions  for  the  terms  "buyer"  and 
"reduction  percentage"  to  the  Northern 
Crop  Provisions  for  clarification.  Also 
removed  definitions  for  "days"  "FSA", 
"final  planting  date."  "interplanted." 
"irrigated  practice,"  "planted  acreege." 
and  "production  guarantee  (per  acre)," 
since  definitions  for  these  terms  are  now 
contained  in  the  Basic  Provisions. 


2.  Section  2  of  the  Northern  Crop 
Provisions  Is  removed  and  section  2  of 
the  Southern  Crop  Provisions  is 
modified  because  provisions  previously 
contained  in  section  2  regarding  tmit 
division  requirements  and  unit  structure 
by  section,  section  equivalent,  FSA  farm 
serial  number,  and  irrigated  and  non- 
irrigated  practices,  have  been  moved  to 
the  Basic  Provisions. 

3.  Revised  redesignated  section 
11(b)(2)  of  the  Northern  Crop  Provisions 
and  section  12(bK2)  of  the  Qsntral  and 
Southern  Crop  Provisions  to  cleeiiy 
indicate  that  the  price  use  to  determine 
the  amount  of  an  indemnity  may  be 
limited. 

4.  The  initial  paragraph  of  the  Central 
and  Southern  Crop  F^visions  has  been 
revised  to  add  Arizona  and  Georgia  as 
states  in  which  these  provisions  apply. 
Thaee  states  are  also  added  in  section  5 
(Cancellation  and  Termination  Dates) 
and  section  9  (Insurance  Period)  of  the 
Central  and  Southern  Crop  Provisions. 

5.  Sections  4  and  5  of  the  Central  and 
Southern  Crop  Provisions  have  been 
revised  to  change  the  contract  change 
and  cancellation/termination  dates  for 
Pinellas,  Hillsborough,  Polk,  Oseola. 
and  Brevard  Counties,  Florida,  and  all 
counties  lying  south  thereof  to  )ime  30 
and  September  30  respectively.  These 
dates  were  previously  effective  only  in 
Manatee,  Hardee.  Htghlaads. 
Okeechobee,  and  St.  Lucie  Counties, 
and  all  counties  lying  south  thereof. 

6.  Section  4(aNl)  ot  the  Northern 
Quality  Endorsement  and  section  6(aMl) 
of  the  Northern  Processing  Quality 
Endorsement  are  revised  to  clarify  that 

a  "price  comparison"  method  of 
adjustment  will  not  be  applicable  if  it 
has  alreedy  been  performed  under  the 
terms  of  redesignated  section  ll(gX2Hi) 
of  the  Northern  Potato  Crop  Insurance 
Provisions. 

7.  Removed  provisions  regarding 
written  agreements  that  are  now 
contained  in  the  Besic  Provisions. 

8.  Section  5  of  the  Northern 
Proceesing  Quality  Endorsement  is 
clarified  to  indicate  that  the  number  of 
acres  insuted  under  the  endorsement 
will  not  exceed  die  actual  number  of 
acres  planted  to  the  potato  types  under 
contract. 

9.  Section  6(aKl)  of  the  Northern 
Processing  Quality  Endorsement  is 
revised  by  cbenging  the  price  against 
which  the  value  of  danuq^  production 
is  compared  bom  the  "base  contract 
price"  to  the  "highest  available  price 
election."  This  rKangw  was  made 
because  of  variation  in  methods  used  to 
establish  base  contract  prices.  Base 
prices  tend  to  be  set  low  when 
substantial  incentives  for  good  quality 
are  contained  in  the  conttad,  and  tend 


to  be  set  high  when  substantial 
discounts  for  low  quality  are  included. 
Use  of  the  price  election  will  provide  a 
consistent  means  of  quality  adjustment 
for  all  insureds. 

10.  Section  8  of  the  Northern  Quality 
Endorsement  and  section  9  of  the 
Northern  Processing  Quality 
Endorsement  are  revised  to  indicate  that 
an  insiued  may  elect  quality  adjustment 
based  on  U.S.  No.  1  or  2  by  type  or 
group,  if  both  U.S.  No.  1  and  2  are 
provided  in  the  actuarial  documents 
and  if  separate  types  or  groups  are 
specified  in  the  Special  Provisions. 

11.  Section  4  of  the  Northern  Storage 
Endorsement  is  revised  to  clarify  that 
pro  rata  allocation  of  stored  production* 
to  units  will  be  allowed  only  if 
verifiable  records  of  production  placed 
in  storage  are  available  by  unit. 

12.  Section  6  of  the  Northern  Storage 
Endorsement  is  removed.  The  proposed 
provisions  duplicated  those  contained 
in  redesignated  section  11  of  the 
Northern  Crop  Provisions. 

Good  cause  is  shovm  to  make  this  rule 
efiiective  upon  publication  in  the 
Federal  Wagisler.  This  rule  improves  the 
potato  insurance  coverage  and  brings  it 
under  the  Common  Crop  hutirance 
Policy  Basic  Provisions  for  consistency 
among  policies.  The  earliest  contract 
change  date  that  can  be  met  for  the  1998 
crop  year  is  December  31'.  1997.  It  is 
thmefore  imperative  that  these 
provisions  be  made  final  before  that 
date  so  that  the  reinsured  companies 
and  insured  may  have  sufficient  time  to 
implement  these  changes.  Tberefore, 
public  interest  requires  the  agency  to  act 
immediately  to  make  these  provisions 
available  for  the  1998  crop  yeer. 

List  efSHhjects  fas  7  CFR  Parts  42a  and 
497 

Crop  insurance.  Potato  crop  insurance 
regulations.  Potatoes. 

Final  Ruk 

Accordingly,  as  set  fbitii  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  hereby  amends  7  CFR  parts 
422  and  457  as  follows: 

PART  422-POr ATO  CRO^ 
INSUIIAMCE  RE0ULATI0N8 

1.  The  authority  citation  for  7  CFR 
part  422  is  amended  to  read  as  foQows: 

AirtbRrily.  7  U.S.C  1506(1).  1506(p). 

2.  The  heading  preceding  §  422.1  is 
revised  to  read  as  follows:  Subpart — 
Regulations  for  the  1986  (1987  in  certain 
California  counties  and  Florida)  through 
1997  Crop  Years  (1998  in  Alabama; 
Arizona:  certain  California  counties; 
Delaware;  Florida;  Maryland;  Missouri; 
New  Jeisey;  New  Mexico;  North 
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Carolina;  Oklahoma;  Texasf  and 
Virginia). 

3.  Section  422.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

1 422,7   The  appllc  allow  and  policy. 

(d)  The  application  for  the  1986  and 
succeeding  crop  year  is  found  at  subpart 
D  of  part  400 — General  Administrative 
Regulations  (7  CFR  400.37,  400.38).  The 
provisions  of  the  Potato  Crop  Insurance 
Policy  for  the  1986  (1987  in  certain 
California  counties  and  Florida)  through 
1997  Crop  Years  (1998  in  Alabama; 
Arizona;  certain  California  counties; 
Delavrare;  Florida;  Maryland;  Missouri; 
New  )ersey;  New  Mexico;  North 
Carolina;  Okdahoma;  Texas;  and 
Virginia)  are  as  follows: 


PART  457-«OMMON  CROP 
INSURANCE  REGULATIONS: 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Andioiitjr:  7  U.S.C  15060),  1506(p). 

5.  Section  457.142  is  added  to  read  as 
follows: 

1457.142    Northern  Potato  Crop  toieuranoe 


The  Northern  Potato  Crop  Insurance 
Provisions  for  the  1998  and  succeeding 
cropyears  are  as  follows: 

rciC  policies: 

Uaitad  Slalas  Department  of  Agriculture 
Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FOC  and  reinsured  policies: 

Northern  Potato  Crop  Provisions 

These  provisions  will  be  applicable  in: 
Alaska;  Humboldt,  Modoc,  and  Siskiyou 
Counties,  California:  Colorado;  Connecticut; 
Idaho;  Indiana;  Iowa;  Maine;  Massachusetts; 
Michigan;  Minnesota;  Montana;  Nebraslca; 
Nevada;  New  York;  North  DakoU;  Ohio; 
Oregon;  Pennsylvania;  Rhode  Island;  South 
Dakota;  Utah;  Washington:  Wisconsin;  and 
Wyoming. 

If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  £d11ows: 
(1)  the  Catastrophic  Risk  Protection 
Endorsement,  as  applicable;  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisions;  and  (4) 
tlie  Basic  Provisions,  with  (1)  controlling  (2), 
etc. 

1.  Definitions. 

Buyer.  A  business  entity  in  the  business  of 
buying  or  processing  potatoes,  that  possesses 
all  the  licenses  and  permits  required  by  the 
state  in  which  it  operates,  and  has  the 
facilities  to  accept  the  potatoes  purchased. 

Certified  seed.  Potatoes  for  planting  a 
potato  crop  in  a  stibsequent  crop  year  that 


have  been  found  to  meet  the  standards  of  the 
public  agency  tlut  is  responsiiile  for  tlie  seed 
certification  process  witiiin  the  state  in 
wliich  tliey  %rare  grown. 

Discard.  Disposal  of  production  by  you,  or 
a  person  acting  for  you,  without  receiving 
any  value  for  it. 

Disposed.  Any  disposition  of  the  crop 
including  but  not  limited  to  sale  or  discard. 

Grade  inspection.  An  inspection  in  which 
samples  of  production  are  obtained  by  us,  or 
a  party  approved  by  us,  prior  to  the  sale, 
storage,  or  disposal  of  any  lot  of  potatoes,  or 
any  portion  of  a  lot  and  the  potatoes  are 
evaluated  and  quality  (grade)  determinations 
are  made  by  us,  a  laboratory  approved  by  us, 
or  a  potato  grader  licensed  or  certified  by  the 
applicable  State  or  the  United  States 
Department  of  Agriculture,  in  accordance 
with  tlie  United  States  Standards  for  Grades 
of  Potatoes. 

Harvest.  Lifting  potatoes  from  mthin  the 
soil  to  the  soil  surface. 

Hundredweight.  One  hundred  (100) 
poimds  avoirdupois. 

Local  maHcet.  The  area  in  which  the 
insured  potatoes  are  normally  sold. 

Lot.  A  quantity  of  production  that  can  be 
separated  from  other  quantities  of  production 
by  grade  characteristics,  load,  location  or 
other  distinctive  features. 

Processor  contract.  A  written  agreement 
between  the  producer  and  a  processor, 
containing  at  a  minimum: 

(a)  The  producer's  commitment  to  plant 
and  grow  potatoes,  and  to  deliver  the  potato 
production  to  the  processor, 

(b)  The  processor's  commitment  to 
purchase  the  production  stated  in  the 
contract;  and 

(c)  A  price  that  will  be  paid  to  the  producer 
for  the  production  stated  in  the  contract 

Reduction  percerttage.  A  £actor  determined 
based  on  tiie  weight  of  qnly  freeze  damaged 
production  in  a  sample  of  potatoes  in 
relationship  to  the  total  weight  of  the  sample, 
and  the  provisions  in  section  11(g)(1)  of  these 
crop  provisions:  and  that  is  used  to 
determine  a  quantity  of  potatoes  that  will  not 
be  included  as  production  to  count. 

Tuber  rot.  Any  soft,  mushy,  or  leaky 
condition  of  potato  tissue  (soft  rot  or  wet 
breakdown  as  defined  in  the  United  States 
Standards  for  Grades  of  Potatoes),  including, 
but  not  limited  to,  breakdown  caused  by 
Southern  Bacterial  Wih,  Ring  Rot,  or  Late 
BUght 

2.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determiniitg  Indemnities. 

(a)  In  addition  to  the  requirements  of 
section  3  of  the  Basic  Provisions,  you  may 
select  only  one  price  election  for  all  the 
potatoes  in  the  county  insured  imder  this 
policy  unless  the  Special  Provisions  provide 
different  price  elections  by  type.  If  the 
Special  Provisions  provide  for  different  price 
elections  by  type,  you  may  select  one  price 
election  for  each  potato  type  designated  in 
the  Special  Provisions.  The  price  elections 
you  choose  for  each  type  lyust  have  the  same 
percentage  relationship  to  the  maximum 
price  election  offered  by  us  for  each  type.  For 
example,  if  you  choose  100  percent  of  the 
maximum  price  election  for  one  type,  you 
must  also  choose  100  percent  of  the 
maximum  price  election  for  all  other  types. 


(b)  If  the  production  from  any  acnege  of 
the  insured  crop  is  not  liarvested.  the  price 
used  to  determine  your  indemnity  will  be  80 
percent  of  your  price  election. 

(c)  Any  acreage  of  potatoes  damaged  to  the 
extent  that  similarly  situated  producers  in 
the  area  would  not  normally  further  care  far 
the  potatoes  will  be  deemed  to  have  been 
destroyed  even  though  you  may  continue  to 
care  for  the  potatoes.  The  price  election  for 
unharvested  acreage  will  apply  to  such 
acreage. 

3.  Contract  Changes. 

In  accordance  with  section  4  of  tiw  Basic 
Provisions,  the  contract  cliange  date  b 
November  30  preceding  the  cancellation 
date. 

4.  Cancellation  and  Termination  Dates. 
In  accordance  with  section  2  of  the  Basic 

Provisions,  the  cancellation  and  termination 
dates  are  March  IS. 

5.  Annual  Premium. 

In  lieu  of  the  premium  computation 
method  contained  in  section  7  of  the  Basic 
Provisions,  the  annual  premium  amount  (y) 
is  computed  by  multiplying  (a)  the 
production  guarantee  by  (b)  the  price  election 
for  harvested  acreage,  by  (c)  the  premium 
rate,  by  (d)  the  insured  acreage,  by  (e)  your 
share  at  the  time  of  planting,  and  by  (f)  any 
applicable  premium  adjustment  factors 
contained  in  the  actuarial  dociunents  (a  x  b 
xcxdxexf=y). 

6.  Insured  Crop. 

In  accordance  with  section  8  of  the  Basic 
Provisions,  the  crop  insured  will  be  all  the 
potatoes  in  the  county  for  which  a  premium 
rate  is  provided  by  the  actuarial  documents: 

(a)  In  which  you  have  a  share; 

(b)  Planted  with  certified  seed  (unless 
otherwise  permitted  by  the  Special 
Provisions); 

(c)  Planted  for  harvest  as  certified  seed 
stock,  or  for  human  consumption,  (unlem 
specified  otlierwise  in  the  Special 
Provisions); 

(d)  That  are  not  (unless  allowed  liy  the 
Sp>ecial  Provision  or  by  written  agreement): 

(1)  Interplanted  with  another  crop;  or 

(2)  Planted  into  an  established  grass  or 
legume. 

7.  Insurable  Acreage. 

In  addition  to  the  provisions  of  section  9 
of  tlie  Basic  Provisions,  we  will  not  insure 
any  acreage  tliat: 

(a)  Does  not  meet  the  rotation  requirements 
contained  in  the  Special  Provisions  for  the 
crop;  or 

(b)  Is  damaged  before  the  final  planting 
date  to  the  extent  that  similarly  situated 
producers  in  the  area  would  normally  not 
further  care  for  the  crop,  unless  it  is 
replanted  or  we  agree  that  it  is  not  practical 
to  replant 

8.  Insurance  Period. 

In  accordance  with  the  provisions  of 
section  11  of  the  Basic  Provisions,  the 
calendar  date  for  the  end  of  the  insurance 
period  is  the  date  immediately  following 
planting  as  follows  (exceptions,  if  any,  for 
specific  counties,  varieties  or  types  are 
contained  in  the  Special  Provisions): 

(a)  October  1,  in  Alaska; 

(b)  October  10  in  N^jraska  and  Wyoming; 

(c)  October  15  in  Colorado;  Indiana;  Iowa; 
Michigan;  Miimesota:  Montana;  Nevada; 
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Noith  Dtkotm:  South  DakoU:  Utah;  and 
Wiaconsin; 

(d)  October  20  in  Maine:  and 

(•)  Octobw  31  in  Humboldt.  Modoc,  and 
Siakiyou  Counties,  California:  Connecticut; 
Idaho;  Mawachuaetts:  New  York:  Ohio; 
Oregon;  Pennsylvania;  Rhode  Island;  and 
Washington. 

9.  CauuM*  of  Loaa. 

(a)  In  accordance  «vith  the  provisions  of 
section  12  of  the  Basic  Provisions,  insurance 
is  provided  only  against  the  following  causes 
of  loss  that  occtir  within  the  insurance 
period: 

(1)  Adverse  weather  conditions; 

(2)  Fire: 

(3)  Insects,  but  only  if  sufficient  and  proper 
past  control  measures  are  used: 

(4)  Plant  disease,  but  only  if  sufficient  and 
pcoper  disease  control  measures  are  used; 

(5)  WildliCK 

(6)  Earthquake: 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  peril  that  occurs 
during  the  insurance  period  (see  section 
9(aMl)  through  (7)). 

(b)  In  addition  to  the  causes  of  loss  not 
instued  against  as  contained  in  section  12  of 
the  Basic  Provisions,  we  will  not  insure 
against  any  loss  of  production  due  to: 

(1)  Damage  that  occurs  or  becomes  evident 
after  the  end  of  the  insurance  period, 
including,  but  not  limited  to.  Hsmsge  that 
occurs  or  becomes  evident  in  storage;  or 

(2)  Causes,  such  as  heeae  after  certain 
dates,  as  limited  by  the  Special  Proviaions. 

10.  Duties  in  the  Event  of  Damage  or  Lose. 

(a)  In  accordance  with  the  requirements  of 
section  14  of  the  Basic  Provisions,  you  must 
leave  teptesentative  samples  at  least  10  feet 
«iride  and  extending  the  entire  length  of  each 
Held  in  the  unit  if  you  are  going  to  destroy 
any  acreage  of  the  insured  crop  that  will  not 
beharveetad. 

(b)  We  must  be  given  the  opfwrtunity  to 
uerfciim  a  grade  inspection  on  the  production 
Dom  any  unit  for  which  you  have  given 
notice  of  damage. 

11.  Settlement  of  Claim. 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records: 

(1)  For  any  optional  units,  we  will  c»mbine 
all  optional  units  for  which  acceptable 
production  records  wera  not  provided:  and 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  the  units. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  icrti  by  iu 
respective  production  guarantee  (If  there  is 
unharvested  acreage  in  the  unit,  the 
harvested  and  unharvested  acreage  will  be 
determined  separately); 

(2)  Multiplying  each  result  in  section 
ll(bMl)  by  the  respective  price  election  (The 
price  election  may  be  limited  •»  specified  in 
section  3.); 

(3)  Totaling  the  resulU  of  section  ll(bM2): 

(4)  Multiplying  the  total  production  to  be 
counted  of  each  type,  if  applicable  (see 
section  11(d)),  by  tiie  respective  price 
election; 


(5)  Totalli«  tlwfwulti  of  iKtiah  11(bM4): 
(e)  Subtracting  the  reeults  of  section 
ll(bK5)  from  the  reeuh  in  section  ll(bM3); 


(7)  Multiplyii^  the  reeult  of  sactian 
ll(bK6)  by  your  shara. 

For  axampie: 

You  have  a  100  percent  share  in  100 
harvested  acres  of  potatoes  in  the  unit,  with 
a  guarantee  of  150  hundredweight  per  acre 
and  a  price  election  of  $4.00  per 
hundredweight.  You  are  only  able  to  harvest 
10,000  hundredweight.  Your  indemnity 
would  be  calculatedas  follows: 

(1)  100  acres  x  150  hundredweight « 
1S.000  hundredweight  guarantee; 

(2)  15,000  hundredweight  x  S4.00  price 
election  *  $60,000.00  value  of  guarantee; 

(4)  10.000  hundredweight  x  $4.00  price 
election  ^  $40,000.00  value  of  production  to 
count 

(B)  $60,000.00  -  $40,000.00  -  $20,000.00 
k>as:and 

(7)  $20,000.00  X  100  percent  >  $20,000.00 
indonnity  payment 

You  also  have  a  100  percent  share  in  100 
unharvested  ecres  of  potatoes  in  the  same 
unit,  with  a  guarantee  of  150  htindredweight 
per  acre  and  •  price  election  of  $3.20  per 
hundredweight.  The  price  election  for 
unharvested  acreage  is  80  0  percent  of  your 
elected  price  election  ($4.00  x  0.80  >  $3.20.) 
This  unharvested  acseege  %vas  appraised  et  35 
hundredweight  per  acre  for  a  total  of  3500 
hundredweight  as  production  to  count  Your 
total  indemnity  Cor  the  harvested  and 
unharvested  srresgs  would  be  calculated  aa 
follows: 

(1)  100  acres  x  150  hundredweight  <* 
15,000  hundred¥reight  guarantee  for  the 
harvested  acreage,  and  100  acres  x  150 
hundredweight  =  15,000  hundredweight 
guarantee  for  the  unharvested  acreege; 

(2)  15.000  hundredweight  guarantee  x 
$4.00  price  election  =  $60,000.00  value  of 
guarantee  for  tna  unharveatsd  acreage,  and 
15.000  hundredweight  guatantae  x  $3.20 
price  election  >  $48,000.00  value  of 
guarantee  far  the  unharveatsd  acreage: 

(3)  $60,000.00  *■  $48,000.00  -  $106,000.00 
total  value  of  guarantee; 

(4)  10,000  hundredweight  x  $4.00  price 
election  >  $40,000.00  value  of  production  to 
count  for  the  harvested  acreege,  and  3500 
hundredweight  x  $3.20  i=  $11,200.00  value  of 
production  to  count  for  the  unharvested 


(A)  That  is  ahandoned: 

(B)  That  is  put  to  another  use  without  our 
ooaent 

(C)  That  is  damaged  solely  by  uninsured 


(5)  $40.00a00  >  $11,200.00  s  $51.20a00 
total  value  of  production  to  count 

(6)  $106,000.00  -  $51,200.00  >  $96,800.00 

loes;  and 

(7)  $56,800.00  loss  x  100  percent  - 
$56,800.00  indemnity  payment 

(c)  The  extent  of  any  quality  loes  must  be 
determined  based  on  samples  obtained  no 
later  than  the  time  the  potatoes  are  placed  in 
storage,  if  the  production  is  stored  prior  to 
sale,  or  the  date  they  are  delivered  to  a  buyer, 
wholesaler,  pecker,  broker,  or  other  handler 
if  production  is  not  stored. 

(d)  The  total  production  to  count  (in 
hundredweight)  Erom  all  iiMunble  ecreege  on 
the  unit  will  include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 
per  acre  for  acreege: 


(D)  From  which  any  production  is 
disposed  of  without  a  grade  iiupection;  or 

(E)  For  which  jrou  fidl  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  uninsured 


(iii)  Production  loat  due  to  harveat  prior  to 
full  maturity.  Production  to  count  bota  such 
tfiU'agT  will  be  determined  by  increasing  the 
amount  of  harveated  production  by  2  percent 
per  day  for  each  day  the  potatoes  were 
harveated  prior  to  the  data  the  potatoes 
would  have  reached  Aill  maturity.  The  date 
the  potatoes  would  have  reached  full 
maturity  will  be  considered  to  be  45  dajfs 
prior  to  the  calendar  date  for  the  end  of  the 
insurance  period,  unless  otherwise  specified 
in  the  Special  Provisions.  This  adiustment 
will  not  be  made  if  the  potatoes  are  damaged 
by  an  iiuurable  cause  of  loss,  and  leaving  the 
crop  in  the  Qeld  wrould  either  reduce 
production  or  decrease  quality; 

(iv)  Unharvested  production  (the  value  of 
unbssvesled  prodtiction  will  be  calculated 
using  the  reduced  price  election  determined 
in  section  2(b)  and  unharvested  production 
may  be  ad)usted  in  accordance  with  sections. 
11(e).  (f).  (g).  and  (h));  and 

(v)  Potential  production  on  insured  acreege 
that  you  intend  to  put  to  another  use  or 
abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  prodtictioa.  Upon  sudi 
mptmmmnt,  the  insunuce  period  for  that 
acreege  «irill  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
apeement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acna0B  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  for, 
repraeentative  samplee  of  the  crop  in 
locations  acceptable  to  us  (The  price  used  to 
determine  the  smount  of  any  indemnity  will 
be  limited  as  specified  in  section  2  even  if 
the  wpreeentative  samples  are  harveeted.  The 
amount  of  production  to  count  for  such 
acreege  will  be  besed  on  the  harvested 
prodiKtion  or  appraisals  from  the  samples  at 
the  time  harvest  should  have  occurred.  If  you 
do  not  leeve  the  required  samples  intact,  or 
&il  to  provide  sufficient  care  for  the  samples, 
our  appraisal  made  prior  to  giving  you 
conaent  to  put  the  acreege  to  another  use  will 
be  used  to  determine  the  amount  of 
production  to  count);  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  ecreege  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occurs  and  the  crop  is  not  harvested;  and 

(2)  All  harvested  production  from  the 
insurable  acreage  (tlie  amount  of  production 
prior  to  the  sorting  or  discarding  of  any 
production). 

(e)  Potato  production  is  eligible  for  quality 
adjustment  if: 

(1)  The  potatoes  have  freeze  damage  or 
tuber  rot  that  is  evident  at  or  prior  to,  the 
end  of  the  insurance  period;  aiid 

(2)  A  grade  inspectioD  ia  performed. 
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(f)  PoUto  production  that  is  eligible  for 
quality  adfustment.  as  specified  in  section 
11(e),  with  5  percent  damage  or  less  (by 
weight)  will  be  adjusted  0.1  percent  for  each 
0.1  percent  of  damage  through  5.0  percent 

(g)  Potato  production  that  is  eligible  for 
quality  adtustment.  as  specified  in  section 
11(e),  with  5.1  percent  damage  or  mora  (by 
weight)  will  be  adfusted  as  follows: 

(1)  For  potatoas  damaged  by  freeze, 
production  will  be  reduced  0.1  percent  for 
each  0.1  percent  of  Hamaga  through  5.0 
percent,  0.5  percent  for  each  0.1  percent  of 
damage  from  5.1  throi^  tS.O  percent,  and 
by  l.OpareantforeachO.l  percent  of  damage 
from  15.1  through  19.5  percent  However,  if 
you  do  not  diacard  any  harvested  production 
within  21  days  of  the  end  of  the  insurance' 
period  that  has  freeze  damage  in  excess  of 
17.9  percent  we  will  include  15  percent  of 
such  production  wdien  determining  the 
emount  of  production  to  count 

(2)  For  potatoes  that  have  tuber  rot  due  to 
an  insurable  cauae  other  than  freeze, 
production  to  count  will  be  determined  as 
btiowt: 

(i)  For  potatoee  for  which  a  price  is  ^reed 
upon  between  you  and  a  buyer  within  21 
days  (60  days  if  the  Noithera  PoUto  Crop 
Insurance  Storags  Coverage  Endorsement  is 
applicable)  if  the  end  of  the  insurance  period, 
or  that  are  delivered  to  a  buyer  within  21 
days  (60  days  if  the  Northern  Potato  Crop 
Insuranoe  Storage  Coverage  Endorsement  is 
an>licable)  of  the  end  of  the  insiuance 
period,  by  dividing  the  price  received  or  that 
wiH  be  received  per  hundredweight  by  the 
highest  price  election  designated  in  the 
Specual  Provisions  for  the  insured  potato 
type,  and  multiplying  the  result  (not  to 
exceed  1.0)  by  the  number  of  hundredweight 
of  sold  prodtiction.  If  production  is  sold  for 
a  price  lower  than  the  value  appropriate  to  " 
and  representative  of  the  local  market,  we 
will  determine  the  value  of  the  production 
based  on  the  price  you  could  have  received 
in  the  local  market 

(ii)  For  harvested  potatoes  discarded 
within  21  days  (60  days  if  the  Northern 
Potato  Crop  Insurance  Storage  Coverage 
Endorsement  is  applicable)  of  the  end  of  the 
insurance  period  and  appraised  unharvested 
production  that  could: 

(A)  Not  have  been  sold,  the  production  to 
cxmnt  will  be  zero;  or 

(B)  Have  been  sold,  the  production  will  be 
reduced  as  follows  (all  percentage  points  of 
damage  will  be  rounded  to  the  nearest  0.1 
percent): 

(1)  0.1  percent  for  each  0.1  percent  of 
damage  through  5.0  percent; 

{2]  05.  percent  for  each  0.1  percent  of 
damage  from  5.1  percent  through  6.0  percent 

(3)  1.0  percent  for  each  0.1  percent  of 
damage  from  6.1  through  8.0  percent 

[4]  2.0  percent  for  each  0.1  percent  of 
damage  from  8.1  through  9.0  percent;  and 

(5)  2.5  percent  for  each  0.1  percent  of 
damage  from  9.1  through  10.4  percent 

(iii)  For  potatoes  for  which  a  price  is  not 
agreed  upon  between  you  and  a  buyer  within 
21  days  (60  days  if  the  Northern  Potato  Crop 
Insurance  Storage  Coverage  Endorsement  is 
applicable)  of  the  end  of  the  insurance  period 
and  that  remain  in  storage  22  or  more  days 
(61  or  more  da)rs  if  the  Northern  Potato  Crop 


Insurance  Storage  Coverage  Endorsement  is 
applicable)  after  the  end  of  the  insurance 
period,  adjustment  %vill  be  made  in 
accordance  with  section  ll(gH2Mii)(B). 

(h)  When  a  combination  of  freeze  damage 
or  a  tuber  rot  condition  is  5.1  percent  (by 
weight)  or  greater,  the  amount  of  production 
to  count  for  production  affiscted  by  tuber  rot 
will  first  be  determined  in  accordance  with 
section  ll(gK2).  If  production  is  not  sold 
within  the  time  frame  qwcified  in  section 
11(8X2),  this  amount  wiD  be  further  adjusted 
ssfiiUows: 

(1)  The  percentsge  of  potatoes  with  freen 
dsmsge  %vill  be  determined  by  dividing  the 
weight  of  potatoes  with  only  freeze  >t«mfiy|. 
in  repreeentatives  samples  of  the  production 
by  the  total  weight  of  the  samples; 

(2)  The  reduction  parcent^e  will  be 
detatmined  based  on  the  result  of  section 
llChMD  and  section  ll(gXl):  end 

(3)  The  reduction  petoentage  determiiwd  in 
section  ll(hX2)  will  be  multiplied  t^  tiw 
amount  of  production  dstennined  in 
eccordance  with  section  ll(gM2). 

12.  Prevented  Piahtii^ 

Your  prevented  planthig  coverage  will  be 
25  percent  of  youi  production  guarantee  far 
timely  planted  acreage.  If  you  have  Umitad  or 
additional  coverage,  as  specified  in  7  CFR 
p»t  400,  subpart  T,  and  pay  an  additional 
premium,  you  may  inciesau  your  prevented 
planting  coverage  to  a  level  specified  in  the 
actuarial  documenta. 

6.  Section  457.147  is  added  to  read  as 
follows: 


f4S7.l47   Central  and 

wto^  aNiiranoe  noMaiMia, 

The  Central  and  Southern  Potato  Crop 
Insurance  Provisions  for  the  1999  and 
succeedine  crop  yean  are  as  follows: 

FdC  policies: 

Uidlad  States 


Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  providai^ 

Both  FCIC  and  reinsured  policies: 
Central  and  Southern  Potato  Crop  Provisions 

These  provisions  vrill  be  ^>plicable  in: 
Alabama;  Arizona;  all  Califbrnia  counties 
except  Humboldt.  Modoc  and  Siskiyou; 
Oelsware;  Florida;  Gangia;  Maryland; 
Missouri;  New  Jersey;  New  Mexico;  North 
Carolina;  Oklahoma;  Texas;  and  Virginia. 

If  a  cimflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  follovrs: 

(1)  The  Catastrophic  Risk  Protection 
Endorsement,  as  applicable;  (2)  the  Special 
Provisions;  (3)  these  Crop  l4ovisions;  and  (4) 
the  Basic  Provisions,  witn  (1)  controlling  (2), 
etc 

1.  Definitions. 

Certified  seed.  Potatoes  for  planting  a 
potato  crop  in  a  subsequent  crop  year  that 
have  been  found  to  meet  the  standards  of  the 
public  agency  that  is  responsible  for  the  seed 
certification  process  within  the  state  in 
which  they  were  grown. 

Discard.  Disposal  of  production  by  you,  or 
a  peraon  acting  for  you,  without  receiving 
any  value  for  it 

Disposed.  Any  disposition  of  the  crop 
including  but  not  limited  to  sale  or  discsrd. 


Grads  intpecUtm.  An  iiupection  in  vrhich 
samplea  of  production  are  obtained  by  us,  or 
a  puty  approved  by  us,  prior  to  the  sale, 
storage  or  disposal  of  any  lot  of  potatoea,  or 
any  porticm  of  a  lot  and  the  potatoes  are 
evaluated  and  quality  (grade)  determinations 
an  made  by  us,  a  laboratory  approved  by  us. 
or  a  potato  grader  licensed  or  certified  by  the 
applicabie  State  or  the  United  States 
Department  of  Agriculture,  in  aooordance 
with  the  United  States  Standards  for  Grades 
of  Potatoes. 

Hamat.  Lifting  potatoes  from  within  the 
soil  to  the  soil  sutAks. 

Hundredmmi^t.  One  hundred  (100) 
pounds  avoirdupois. 

Lot  A  quantity  of  production  that  can  be 
separated  from  other  quantities  of  production 
by  grade  characteristics,  load,  location  or 
other  distinctive  fsatures. 

PkuOing  period.  The  period  of  time 
between  the  calendar  dates  designated  in  the 
Special  Provisions  for  the  plantii^  of  sprii^ 
planted,  summer-planted,  Csll-plantad.  or 
wintar^plantad  potatoes. 

AnctKo/ to  rB|»fant  In  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  one  of  the  Basic  Provisions, 
practical  to  replant  is  defined  as  our 
determination,  after  loss  or  ^nmag^  to  the 
inaured  crop,  based  on  foctors  inrhi/iiwg^  imt 
not  limited  to,  moisture  availability, 
condition  of  the  field,  markatii^  windows, 
and  tinie  to  crop  maturity,  that  replantii^  to 
the  insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  far  the 
end  of  the  insurance  period,  h  will  not  be 
considered  practical  to  replant  after  the  end 
of  the  late  planting  period,  or  the  end  of  the 
planting  period  in  which  initial  planting  took 
place  in  counties  for  which  the  Special 
Provisions  designates  separate  planting 
periods,  unless  replantiiig  is  generally 
occurring  in  the  area. 

2.  Unit  Division. 

A  basic  tmit  as  defined  in  section  1  of  dw 
Besic  Provisions,  will  be  divided  into 
additions!  bssic  units  by  planting  period. 

3.  Insurance  Guarantees,  Coverage  Leveia. 
and  Prices  for  Determining  Indemnities. 

(a)  In  addition  to  the  requirements  of 
section  2  of  the  Basic  Provisions,  you  may 
select  only  one  price  election  for  all  the 
potatoes  in  the  cotmty  iiuured  under  tht« 
policy  unless  the  Special  Provisions  provide 
difforent  price  elecUons  by  type.  If  the 
Special  Provisions  provide  for  diffisrent  price 
elections  by  type,  you  may  select  one  price 
election  for  each  potato  type  designated  in 
the  Special  Provisions.  The  price  elections 
you  choose  for  each  type  must  have  the  same 
percentage  relationship  to  the  iMYimiim 
price  election  offered  by  us  for  each  type.  For 
example,  if  you  choose  100  percent  of  the 
maximum  price  election  for  one  type,  you 
must  also  choose  100  percent  of  the 
maximum  price  election  for  all  other  types. 

(b)  If  the  production  from  any  acrei^  of 
the  insured  crop  is  not  harvested,  the  price 
used  to  determine  your  indemnity  will  be  80 
percent  of  your  price  electioiL 

(c)  Any  acreage  of  potatoes  damaged  to  the 
extent  that  similarly  situated  producers  in 
the  area  would  not  normally  further  care  for 
the  potatoes  will  be  deemed  to  have  been 
destroyed  even  though  you  may  continue  to 
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can  far  tlM  potatoet.  The  price  election  for 
unfaarvested  acreege  wrill  apply  to  nich 


4.  Contract  Cbangee. 
In  accordance  with  section  4  of  the  Basic 
Proviaion*.  the  contract  change  data  la: 


(a)  June  30  preceding  the  cancellation  date 
for  counties  with  a  September  30 
c:ancellation  date; 

(b)  September  30  preceding  the 
cancellation  date  for  counties  with  a 
Novatnbar  30  or  December  31  cancellation 
data:  and 


(c)  November  30  preceding  the  cancellation 
date  for  counties  with  a  February  28  or 
March  IS  cancellation  date. 

5.  Cancellation  and  Termination  Dates. 

In  accordance  with  section  2  of  the  Basic 
Provisions,  the  cancellation  and  termination 
dales  are: 


Slato  and  opunly 


HIiboraugh.  Pok.  Oaaoia.  and  Bravard  Counties.  Ftortda.  and  an  Florida  counties  tying  south  thefeof  

Aitzona;  tf  CaMomia  counties;  WMl  aM  Texas  counties  except  Batoy.  Castro.  DaBam.  Deal  Smith,  Floyd.  Qaines,  Hale.  Hartley. 

HariiaS.  Knox.  Lamb.  Parmer.  SwMwr.  and  Yoakum. 
Aiabwne;  Delaware:  Georgia:  Marytwid:  Misaoun:  New  Jersey;  North  Carolna;  Virginia;  and  a«  Florida  counties  except  Pinellas. 

Hillsborough.  Pole  Oaeola.  wid  Brevwd  Counliea.  Florida,  and  al  Florida  counlias  lo  the  soiMh  twreof. 

OkWKwna;  and  Ha*eN  and  Knox  Counties.  Texas - ••• ••••••-•• 

Btfley.  Caslro.  Dril«n.  Deal  Smith.  Floyd.  Qaines.  Hale.  Hartley,  Lamb,  Parmer,  Swisher,  and  Yoakum  Counties,  Texas;  and  New 


Sep.  30. 
Nov.  30. 

De&31. 

Feb.  28. 
Mw.  15. 


e.  Annual  Premium. 

In  lieu  of  the  premium  computation 
method  contained  in  section  7  of  the  Basic 
Provisions,  the  axuiual  premium  amount  (y) 
is  computed  by  multiplying  (a)  tiie 
production  guarantee  by  (b)  the  pric»  election 
for  harvested  acreage,  by  (c)  the  premium 
rate,  by  (d)  the  insmed  acreage,  by  (e)  your 
share  at  the  time  of  planting,  and  by  (fi  any 
applicable  premium  adfustmant  bictors 
contained  in  the  actuarial  documents  (a  x  b 
xcxdxexf'y). 

7.  Insured  Crop. 

In  accordance  writh  section  8  of  the  Basic 
Provisions,  the  crop  insured  will  be  all  the 
potatoes  in  the  county  for  which  a  premium 
rate  is  provided  by  the  actuarial  documents: 

(a)  In  which  you  have  a  share: 

(b)  Planted  with  certified  seed  (unless 
otlMrwise  permitted  by  the  Special 
Provisions): 

(c)  Planted  for  harvest  as  certified  seed 
slodi.  or  for  human  consumption,  (unless 
specified  otherwise  in  the  Special 
Provisions): 

(d)  That  are  not  (unless  allowed  by  the 
Special  Provisions  or  by  written  agreement): 

(1)  Interplanted  with  anotlier  crop:  or 

(2)  Planted  into  an  established  grass  or 
legume. 

8.  Insurable  Acreage. 

In  addidon  to  the  provisions  of  section  9 
of  the  Basic  Provisions,  we  will  not  insure 
any  acreage  that: 

(a)  Does  not  meet  the  rotation  requirements 
contained  in  the  Special  Provisions  for  the 
crop:  or 

(b)  Is  damaged  before  the  final  planting 
date  or  before  the  end  of  the  applicable 

xplanting  period  in  counties  for  which  the 
Special  Provisions  designate  separate 
planting  periods,  to  the  extent  that  similarly 
situated  producers  in  the  area  would 
normally  not  further  care  for  the  crop,  unless 
it  is  replanted  or  we  agree  that  it  is  not 
practical  to  replant. 

9.  Insurance  Period. 

In  accordanoa  with  the  provisions  of 
section  11  of  tha  Basic  Provisions,  the 
raltndar  dais  for  the  end  of  the  insurance 
period  is  the  dale  immediately  following 
planting  as  follows  (exceptions,  if  any,  for 
specific  counties,  varieties  or  types  are 
contained  in  the  Special  Provisions): 

(a)  |uly  15  in  Missouri:  North  Carolina:  and 
all  Texas  counties  except  Bailey,  Castro, 


Dallam,  Deaf  Smith,  Floyd.  Gaines.  Hala. 
Haskell,  Hartley.  Knox,  Lamb,  Panner, 
Swisher,  and  Yoakum. 

(b)  July  25  in  Arirona;  and  Virginia. 

(c)  August  15  in  Oklahoma;  and  Haskell 
and  Knox  Counties,  Texas. 

(d)  In  Alabama:  California:  Florida:  and 
Georgia:  the  dates  esUblished  by  the  Special 
Provisions  for  each  planting  period:  and 

(e)  October  15  in  Bailey.  Castro.  Dallam, 
Deaf  Smith.  Floyd.  Cains.  Hale.  Hartley. 
Lamb.  Parmer,  Swisher,  and  Yoakum 
Counties,  Texas:  Delaware:  Maryland:  New 
Jersey:  and  New  Mexico. 

10.  CaasasofLoss. 

(a)  Id  armwianna  with  the  provisions  of 
section  12  of  the  Basic  Provisions,  insurance 
is  provided  only  sgainst  the  following  causes 
of  loss  which  occur  within  tha  insxiranoe 
period: 

(1)  Adverse  weather  conditions: 

(2)  Fire: 

(3)  InsacU.  but  only  if  sufficient  and  proper 
pest  control  measures  are  used: 

(4)  Plant  disease,  but  only  if  sufficient  and 
proper  disaasa  control  maasuns  are  used: 

(5)  WildlUe: 
(8)  Earthquake: 

(7)  Volcanic  eruption:  or 

(8)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  peril  that  occurs 
during  tha  insurance  period  (see  section  10(a) 
(1)  through  (71). 

(b)  In  addition  to  the  causes  of  loss  not 
insured  sgainst  as  contained  in  section  12  of 
the  Basic  I*rovisions,  we  will  not  insure 
a§ain8t  any  loss  of  production  due  to: 

(1)  Dbombs  that  occurs  or  becomes  evident 
after  the  end  of  tiie  insurance  period, 
including,  but  not  limited  to,  damage  that 
occurs  after  potatoes  have  been  placed  in 
storage:  or 

(2)  Causes,  such  as  freeze  after  certain 
dates,  as  limited  by  the  Special  Provisions. 

11.  Duties  in  the  Event  of  IDamage  or  Loss, 
(s)  In  accordance  with  the  requirements  of 

section  14  of  the  Basic  Provisions,  you  must 
leave  rapseeentative  samples  at  least  10  fset 
wide  and  extandiag  the  entire  length  of  aecfa 
field  in  the  unit  if  you  are  going  to  destroy 
any  acreage  of  the  insured  crop  that  will  not 
be  harvested. 

(b)  We  must  be  given  the  opportunity  to 
perform  a  grade  inspection  on  the  production 
from  any  unit  for  which  you  have  given 
notice  of  damage. 


12.  Settlement  of  Claim. 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  (xovide 
separate  acceptable  production  records: 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  acceptable 
production  records  were  not  provided:  and 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such  imits  in 
proportion  to  our  liability  on  the  harvested 

ai  iiiaiiii  for  the  units. 

(b)  In  the  event  of  loss  or  dsmage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  production  guarantee  (if  there  it 
unharvasted  acreage  in  the  unit,  the 
harvested  and  unharvasted  acreage  will  be 
determined  separately): 

(2)  Multiplying  each  result  in  section 
12(b)(1)  by  the  respective  price  election  (the 
price  election  may  be  limited  as  specified  In 
section  3.); 

(3)  Totaling  the  resulU  of  section  12(b)(2): 

(4)  Multiplying  the  total  production  to  be 
counted  of  each  type,  if  applicable,  (see 
section  12(d))  by  the  respective  price 
election; 

(5)  Totaling  tha  resulU  of  section  12(b)(4h 
(8)  Subtracting  the  results  of  section 

12(b)(5)  from  the  result  in  section  12(bM3): 
and 

(7)  Multiplying  the  result  of  section 
12(bM6)  by  your  share. 

For  example: 

You  have  a  100  percent  share  in  1(M 
harvested  acres  of  potatoes  in  the  unit,  with 
a  guarantee  of  150  hundredweight  per  acre 
and  a  price  election  of  $4.00  per 
hundredweight.  You  are  only  able  to  harvest 
10.000  hundredweight.  Your  indemnity 
Dvould  be  calculated  as  follows: 

(1)  100  acres  x  150  hundredweight=15.000 
hundredweight  guarantee: 

(2)  15.000  hundred%veight  x  $4.00  price 
elections$e0.000.00  value  of  guarantee; 

(4)  10.000  hundredweight  x  $4.00  price 
election C$40 ,000. 00  value  of  production  to 
count; 

(6)  $60,000.00  -  $40,000.00^20,000.00 
loss;  and 

(7)  $20,000.00x100  percent:*$20,000.00 
indemnity  payment. 

You  also  have  a  100  percent  share  in  KM 
unharvasted  acres  of  potatoes  in  the  same 
unit,  writh  a  guarantee  of  150  hundredweight 
par  aae  and  a  price  election  of  $3.20  per 
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hundredweight.  (The  price  election  for 
unharvasted  acreage  is  80.0  percent  of  your 
elected  price  election  ($4.00xO.SO=$3.20.) 
This  unharvested  acreage  was  appraised  at  35 
hundredweight  per  acre  for  a  total  of  3,500 
hundredweight  as  production  to  count  Your 
total  indemnity  for  the  harvested  and 
unharvested  acreage  would  be  calculated  as 
follows: 

(1)  100  acres  x  150  himdredweight  s 
15.000  hundredweight  guarantee  for  the 
harvested  acreage,  and 

100  acres  x  150  hundredweight  =  15.000 
hundredweight  guarantee  for  tha  unhuvested 


(2)  15.000  hundredweight  guanntse  x 
$4.00  price  election  =  $60,000.00  value  of 
guarantee  for  the  harvested  acreage,  and 

15XXW  hundredweight  guarantee  x  $3.20 
price  election  =  $48,000.00  value  of 
guarantee  for  the  unharvested  aerate; 

(3)  $60,000.00  ^  $484)00.00  >  $108,000.00 
total  value  (tf  guarantee: 

(4)  10.000  hundredweight  x  $4.00  price 
election  >  $40,000.00  value  of  prodiiction  to 
count  for  tha  harveated  acreage,  and 

3500  hiuidredweight  x  $3.20  =  $11,200.00 
value  of  productton  to  count  far  the 
unharvested  acraaga; 

(5)  $40,000.00  -f  $11,200.00  ^  $51,200.00 
total  value  of  production  to  count: 

(6)  $106,000.00  -  $51,200  »  $56,800.00 
laas:and 

(7)  S56.800.00  loss  x  100  percent  - 
$56300.00  indemnity  payment 

(c)  The  extent  of  any  quality  loas  must  be 
detanninad  baaed  on  samples  obtained  no 
later  than  the  time  potatoes  are  placed  in 
stoiage.  if  the  production  is  stored  prior  to 
sale,  or  the  date  they  are  delivered  to  a  buyer, 
wholesaler,  packw,  broker,  or  other  handler 
if  production  is  not  stored. 

(d)  The  total  production  to  count  (in 
hundredweight)  from  all  insurable  acreage  on 
the  unit  will  include: 

(1)  All  appraised  production  as  follo«vs: 
(i)  Not  lass  than  the  production  guarantee 
per  acre  for  acreage: 

(A)  Tliat  is  abandoned; 

(B)  That  is  put  to  another  use  without  our 
consent: 

(C)  That  is  damaged  solely  by  uidnstued 


(D)  From  which  any  production  is 
disposed  of  %vithout  a  grade  inspection;  or 

(E)  For  which  you  hil  to  provide 
acceptable  production  records; 

(ii)  Productim  lost  due  to  uninsured 


(iii)  Production  lost  due  to  harvest  prior  to 
full  maturity.  Production  to  count  from  such 
acreage  will  be  determined  by  increasing  the 
amount  of  harvested  production  by  2  pen:ent 
per  day  for  each  day  the  potatoes  were 
harvested  prior  to  the  date  the  potatoes 
would  have  reached  fiill  maturity.  The  date 
the  potatoes  would  have  reached  fiill 
maturity  will  be  considered  to  be  45  days 
prior  to  the  calendar  date  for  the  end  of  the 
insurance  period,  unless  otherwise  specified 
in  the  Special  Provisions.  This  adjustment 
will  not  be  made  if  the  potatoes  are  damaged 
by  an  insurable  cause  of  loss,  and  leaving  the 
crop  in  the  field  would  either  reduce 
production  or  decrease  quality. 

(iv)  Unharvested  production  (the  value  of 
unharvested  production  will  be  calculated 


using  the  reduced  price  election  determined 
in  section  3(b)  and  unharvested  production 
may  be  adjusted  in  accordance  with  section 
12(e));  and 

(v)  Potential  production  on  insured  _, 
that  you  intend  to  put  to  another  use  or 
abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  for. 
rei»esentative  samples  of  the  crop  in 
locations  acceptabte  to  us  (The  price  used  to 
determine  the  amount  of  any  indemnity  will 
be  limited  as  specified  in  section  3  even  if 
the  representative  samples  are  harvested.  The 
amount  of  production  to  count  for  such 
acreage  will  be  based  on  the  harvested 
production  or  appraisals  from  the  samples  at 
the  time  harvest  should  have  occurred.  If  you 
do  not  leave  the  required  samples  intact,  or 
bil  to  provide  sufficient  can  for  the  samples, 
our  appraisal  made  prior  to  giving  you 
consent  to  put  the  acre^e  to  another  use  will 
be  used  to  determine  the  amount  of 
production  to  cotmt);  or 

(B)  If  jrou  elect  to  continue  to  cxn  for  the 
crop,  the  amount  of  production  to  count  far 
the  acreage  vnll  be  the  harvested  production, 
or  our  reappraisal  if  additional  damagn 
occurs  and  the  crop  is  not  harvested;  and 

(2)  All  harvested  production  from  the 
insurable  acreage  determined  in  accordance 
with  section  12(e). 

(e)  With  the  exception  of  production  with 
extnnal  defects,  oidy  marketable  lots  of 
mature  potatoes  will  be  production  to  count 
fcM'  loss  adjustment  purposes.  Producticm  not 
meeting  the  standards  for  grading  U.S.  No.  2 
due  to  external  defects  will  be  determined  on 
an  individual  potato  basis  {or  all  unharvested 
potatoes  and  for  any  harvested  poUtoes  if  we 
determine  it  is  practical  to  separate  the 
damaged  production.  All  determinations 
must  be  based  upon  a  grade  inspectioiL 

(1)  Marketable  lots  of  potatoes  will  include 
any  lot  of  potatoes  that  is: 

(i)  Stored; 

(ii)  Sold  as  seed; 

(iii)  Sold  for  human  consumption;  or 

(iv)  Harvested  and  not  sold  or  that  is 
appraised  if  such  lot  meets  the  standards  for 
grading  U.S.  No.  2  w  better  on  a  sample 
basis. 

(2)  Marketeble  lots  will  also  include  any 
potetoes  that  we  determine: 

(i)  Could  have  been  sold  for  seed  or  human 
consumption  in  the  general  marlrwting  area; 

(ii)  Were  not  sold  as  a  result  of  uninsured 
causes  including,  but  not  limited  to,  failure 
to  meet  chipper  or  processor  standards  for  fry 
color  or  specific  gravity;  or 

(iii)  Were  disposed  of  without  our  prior 
written  consent  and  such  disposition 
prevented  our  determination  of 
marketebility. 

(3)  Unless  included  in  section  12(e)  (1)  or 
(2).  a  poteto  lot  will  not  be  considered 
mariceUble  if,  due  to  insurable  causes  of 
damage,  it: 


(i)  Is  paitially  damaged,  and  is  salv^aabla 
only  for  starch,  alcohol,  or  livestock  food; 

(U)  Is  left  unharvBstad  and  dpea  not  d 
the  standards  for  grading  U.S.  No.  2  or  I 
due  to  internal  defects;  or 

(iii)  does  not  meet  the  standards  for 
grading  U.S.  No.  2  or  better  due  to  extamal 
defects,  is  harvested,  and  it  is  not  practical 
to  separate  the  dameged  production. 

13.  Prevented  Planting. 

Your  prevented  planting  cover^e  wiU  be 
25  percent  of  your  production  guarantee  far 
timely  planted  acreage.  If  you  have  limited  or 
additional  coverage,  as  specified  in  7  CFR 
part  400,  sul^tart  T,  and  pay  an  additional 
premium,  you  may  increase  3four  pievanted 
planting  coverage  to  a  levri  spacifiad  in  tba 

artiierial  dnrnin«»t»»« 

7.  Section  457.143  is  added  to  nad  m 
follows: 


f4S7.143    Narthsm 


Orap 


The  Northern  Potato  Crop  Insuiance 
Quality  Endorsement  provisioos  fDr  the 
1998  and  succeeding  yean  are  as 
follows: 

FOC  policies: 

Ui 


Fedetal  Cmp  Insurance  (kapomtion 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FOC  and  reinsured  policies: 

Northam  Poteto  Crop  Insurance  Quality 
Endorsement 

1.  In  return  for  payment  of  the  additional 
premium  designated  in  the  actuarial 
documents,  this  endorsement  is  attached  to 
and  made  part  of  your  Northern  Potato  Crop 
Provisions  subject  to  the  terms  and 
conditions  described  hereiiL  In  the  event  of 
a  conflict  between  the  Northern  Poteto  Crop 
Provisions  and  this  endorsement  this 
endorsement  will  control. 

2.  You  must  elect  this  endorsement  on  or 
before  the  sales  closing  date  for  the  initial 
crop  year  in  %vhich  you  wish  to  insure  your 
potetoes  imder  this  endorsement  This 
endorsement  will  continue  in  effect  until 
canceled.  It  may  be  canceled  by  either  you 
or  us  for  any  succeeding  crop  year  by  giving 
written  notice  to  the  other  party  on  or  before 
the  cancellation  date. 

3.  All  acreage  of  potatoes  insured  under  the 
Nprthem  Poteto  Crop  Provisions  wrill  be 
insured  under  this  endorsement  except 

(a)  Any  acreage  specifically  excluded  by 
the  actuarial  documente;  and 

(b)  Any  acreage  grown  for  seed. 

4.  We  will  adjust  production  to  count 
(determined  in  accordance  with  section  15  of 
the  Basic  Provisions  and  section  1 1  of  the 
Northern  Poteto  Crop  Provisions)  from  (1) 
unharvested  acreage;  (2)  harvested  acreage 
that  is  stored  after  a  grade  inspection;  or  (3) 
that  is  marketed  after  a  grade  inspection:  and 
that  contains  potetoes  that  grade  leas  than 
U.S.  No.  2  due  to: 

(a)  Internal  defecte  (the  number  of  potetoes 
with  such  defecU  must  be  in  excess  of  the 
tolerance  allovred  for  U.S.  No.  2  grade 
potetoes  on  a  lot  basis  and  must  not  be 
separable  from  undamaged  production  using 
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mathoda  u*ed  by  the  potato  packan  or 
praoMaon  to  whom  you  nonnally  delivsr 
your  potato  production),  will  be  adjusted  aa 
followa: 

(1)  For  potatoes  for  which  a  price  la  afli  mil 
upon  in  writing  between  you  and  a  buyer 
within  21  days  (60  days  if  the  Northern 
Potato  Crop  Insurance  Storage  Coverage 
Endorsement  is  applicable)  of  the  end  of  the 
insurance  period,  or  that  are  delivered  to  a 
buyer  within  21  days  (60  days  if  the  Northern 
Potato  Crop  Insurance  Storage  Coverage 
Endoraement  is  applicable)  of  the  end  of  the 
insurance  period,  by  multiplying  the 
pnxhiction  to  count  by  the  factor  (not  to 
QIC— «1  1.0)  that  results  from  dividing  the 
price  worivd  or  that  will  be  received  per 
hundradwaight  of  the  damaged  production 
by  the  highest  available  price  election.  This 
method  of  adjustment  will  not  be  performed 
If  it  has  already  been  performed  under  the 
terms  of  section  ll(gN2Ni)  of  the  Northern 
Potato  Crop  Insurance  Provisions.  If 
production  is  sold  for  a  price  lo%«rer  than  the 
value  appropriate  to  and  representative  of  the 
local  market,  we  will  determine  the  value  of 
the  production  based  on  the  price  you  could 
have  received  in  the  local  OMOlnt 

(2)  For  harvested  poUtoas  diacuded  «vithln 
21  days  (80  days  if  the  Northern  Potato  Crop 
Insurance  Storage  Coverage  Endoraement  is 
applicable)  of  the  end  of  the  insurance  period 
aiid  appraised  unharvested  production  that 
could: 

(i)  Not  have  been  sold,  the  production  to 
count  will  be  lero;  or 

(11)  Have  been  aold.  tlw  production  to 
count  will  be  datannliMd  in  accordance  with 
section  4(aKl).  The  price  used  for  the 
damaged  production  will  be  the  price  ]rou 
could  have  received  in  the  local  market. 

(3)  For  potatoes  for  which  a  price  is  not 
agreed  upon  between  you  and  a  buyer  within 
21  days  (60  days  if  the  Northern  Potato  Crop 
Insurance  Storage  Coverage  Endorsement  is 
•ppUcabis)  of  the  and  of  the  insunnoa  paiiod 
and  that  w—in  in  atowy  22  or  mow  tkya 
(61  or  more  days  if  the  Northern  Potato  Crop 
Inauraiics  Storage  Coverage  Endorsement  is 
applicable)  after  the  end  of  the  insurance 
period,  production  to  count  will  be 
determined  in  accordance  with  section  4(b). 

(b)  Factors  other  than  thoae  specified  In 
section  4(a),  by  multiplying  by  a  bctor  (not 
to  exceed  1.0)  that  is  determined  aa  foUowK 

(1)  The  combined  weight  of  SMiplad 
potatoaa  that  grade  U.S.  No.  2  or  better  and 
that  are  damaged  by  freere  or  tuber  rot  will 
ba  divided  by  the  total  sample  weight;  and 

(2)  Tha  percentage  determined  in  section 
4(b)(1)  above  will  be  divided  by  tha 
applicable  percentage  factor  detanninad  in 
aooordaBoa  wnth  section  9. 

5.  Potatoes  harvested  or  appraised  prior  to 
full  maturity  that  do  not  grade  U.S.  No.  2  due 
solely  to  size  will  be  coiuidered  to  hava  OMl 
U.S.  No.  2  standards  unless  the  potatoaa  •■• 
damaged  by  an  insurable  cause  of  loss  and 
leaving  the  crop  in  the  Held  would  either 
raduoa  pvoductlon  or  deaeaae  quality. 

a.  Production  to  count  for  potatoes 
destroyed,  stored  or  mariwted  without  a 
grade  inspection  will  be  100  percent  of  tha 
groes  weight  of  such  potatoes. 

7.  AU  datarmlnatlons  must  be  based  upon 
ai 


a.  The  actuarial  documents  may  provide 
"U.S.  No.  1"  in  place  of  "U.S.  No.  2"  aa  used 
in  this  endorsement.  If  both  U.S.  No.  1  and 
2  are  available  in  the  actuarial  documents, 
you  may  elect  U.S.  No.  1  or  2  by  potato  type 
or  group,  if  separate  types  or  groups  are 
spaciRed  in  the  Special  Provisioiu. 

9.  Percentage  factor  means  the  historical 
average  percentage  of  potatoes  grading  U.S. 
No.  2  or  better,  by  type,  determined  from 
your  records.  If  at  least  4  continuous  years  of 
records  are  available,  the  percentage  factor 
will  be  the  simple  average  of  the  available 
records  not  to  exceed  10  years.  If  less  than 
four  years  of  records  are  available,  the 
percentage  factor  will  be  determined  based 
on  a  combination  of  your  records  and  the 
percentage  factor  contained  in  the  Special 
Provisions. 

8.  Section  457.144  is  added  to  read  as 

follows: 

1467.144    Nofiham  Potato  Crap 
linumica    Piof  lalnii  QuaMy 


The  Northern  Potato  Crop  Insurance 
Processing  Quality  Endorsement 
provisioiu  for  the  1998  and  succeeding 
cropyears  are  as  follows: 

rciC  policies: 

Unilad  Stalaa  Dapartmoal  of  Agricahara 


Federal  Crop  Intumitce  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  PCIC  and  leinsured  policies: 

Northern  Potato  Crop  Insurance  Prorwssing 
Quality  Endorsement 

1.  In  ratum  for  payment  of  the  additional 
premium  designateo  in  the  actuarial 
documents,  this  endorsement  is  attached  to 
and  made  part  of  your  Northern  Potato  Crop 
Provisions  and  Quality  Endorsement  subject 
to  tha  lanns  and  conditions  described  herein. 
In  tha  avant  of  s  conflict  hetween  the 
Northern  Potato  Crop  Provisions  or  Quality 
Endorsement  and  this  endorsement,  this 
endofsamant  will  control. 

2.  You  must  have  a  Northern  Potato 
Quality  Endoraement  in  place  and  elect  thia 
endorsement  on  or  before  the  sales  closing 
date  for  the  initial  crop  year  in  which  you 
wish  to  insure  your  potatoes  under  this 
endorsement.  This  endorsement  may  ba 
canceled  by  either  you  or  us  for  any 
succeeding  crop  year  by  giving  written  notice 
to  the  other  party  on  or  before  the 
cancellation  date. 

3.  All  terms  of  the  Northern  PoUto  (Quality 
Endorsement  not  modified  by  this 
endorsement  will  be  applicable  to  acreage 
covered  under  this  endorsement. 

4.  A  processor  contract  must  be  executed 
with  a  potato  processor  for  the  potato  types 
insured  under  this  endorsement  and  a  copy 
submitted  to  us  on  or  before  the  acreage 
reporting  date  for  potatoes.  If  you  elect  this 
andonoaaant.  all  iiuurable  acreage  of 
production  under  contract  with  the  processor 
must  be  insured  under  this  endorsement. 

5.  When  tiie  processor  contract  requires  the 
procaaaoc  to  puicfaaee  a  stated  amount  of 
production,  rather  than  all  of  the  production 
from  a  stated  number  of  acres,  the  insurable 


acreage  will  be  determined  by  dividing  the 
stated  amount  of  production  by  the  approved 
yield  for  the  acreage.  The  number  of  acres 
insured  under  this  endorsement  will  not 
exceed  the  actual  number  of  acres  planted  to 
the  potato  typea  and  which  ars  needed  to 
hilfill  the  contract. 

8.  In  lieu  of  the  provisions  contained  in 
section  4  of  the  Northern  Potato  Quality 
Endorsement,  production  that  is  rejected  by 
the  processor  will  be  adjusted  as  follows: 
Production  to  count  (determined  in 
accordance  with  section  1 5  of  the  Basfc 
Provisions  and  section  11  of  the  Northern 
Potato  Crop  Provisions)  from  (l)  unharvested 
acreage;  (2)  harvested  acreage  that  is  stored 
after  a  grade  inspection:  or  (3)  that  is 
marketed  after  a  grade  inspection:  and  that 
contains  potatoes  that: 

(a)  Grade  less  than  U.S.  No.  2  due  to 
internal  deflects,  a  specific  gravity  lower  than 
tha  lesser  of  1.074  or  the  minimum 
acceptable  amount  specified  in  the  proceosor 
contract,  or  a  fry  color  of  No.  3  or  darker  due 
to  either  sugar  exceeding  10  percent  or  sugar 
ends  exceeding  19  percent  (the  number  of 
potatoes  with  such  defects  must  be  in  excess 
of  the  tolerance  allowed  for  U.S.  No.  2  grade 
potatoes  on  a  lot  basis  and  must  not  be 
separable  frt>m  undamaged  production  using 
methods  used  by  the  processors  to  which  you 
normally  deliver  your  potato  production), 
will  be  adjusted  as  follows: 

(1)  For  potatoes  for  which  a  price  is  agreed 
upon  in  «vritlng  between  you  and  a  buyer 
within  21  days  (60  days  if  the  Northern 
Potato  Crop  Insurance  Storage  Coverage 
Endorsement  is  applicable)  of  the  end  of  tha 
insurance  period,  or  that  ara  delivered  to  a 
buyer  «vithln  21  days  (60  days  if  the  Northern 
Potato  Crop  Insurance  Storage  Coverage 
Endorsement  is  applicable)  of  the  end  of  the 
Insurance  period,  by  multiplying  the 
production  to  count  by  the  fiactor  (not  to 
exceed  1.0)  that  results  from  dividing  the 
price  received  or  that  %irlli  be  received  per 
hundredweight  of  the  damaged  production 
by  the  highest  available  price  election.  This 
method  of  adjustment  will  not  be  performed 
if  it  has  already  been  performed  under  the 
terms  of  section  ll(g)(2Ki)  of  the  Northern 
Potato  Crop  Insurance  Provisions.  If 
production  is  sold  for  a  price  lower  than  the 
value  appropriate  and  representative  of  the 
local  market,  we  will  determine  the  value  of 
the  production  based  on  the  price  you  could 
have  received  in  the  local  market 

(2)  For  harvested  potatoes  discarded  within 
21  days  (60  dsys  if  the  Northern  Potato  Crop 
Insurance  Storage  Coverage  Endorsement  is 
applicable)  of  the  end  of  the  insurance  period 
and  appraised  unharvested  production  that 
could: 

(I)  Not  have  been  sold,  the  prodnction  to 
count  will  be  zero:  or 

(II)  Have  been  sold,  the  production  to 
count  will  be  determined  in  accordance  with 
section  6(a)(1).  The  price  used  for  the 
damaged  production  will  be  the  price  yoa 
could  have  received  in  the  local  market 

(3)  For  potatoes  for  which  a  price  is  not 
agreed  upon  in  writing  between  you  and  a 
Iwyer  within  21  days  (60  days  if  the  Northern 
Potato  Crop  Iiuurance  Storage  Coverage 
Endorsement  is  applicable)  of  the  end  of  the 
insurance  period  and  that  remain  in  storage 
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22  or  more  days  (61  or  more  days  if  the 
Northern  Potato  Crop  Insurance  Storage 
Coverage  Endorsement  is  applicable)  after  the 
end  of  the  insurance  period,  production  to 
count  will  be  determined  in  accordaiice  with 
section  6(b). 

(b)  Grade  less  than  U.S.  No.  2  due  to  factors 
other  than  those  specified  in  section  6(a)  will 
be  multiplied  by  a  factor  (not  to  exceed  1.0) 
that  is  determined  as  follows: 

(1)  The  combined  weight  of  sampled 
potatoes  that  ^ade  U.S.  No.  2  or  better  and 
that  are  damped  by  freeze  or  tuber  rot  will 
be  divided  by  the  total  sample  weight:  and 

(2)  The  percentage  determined  in  section 
8(bXl)  i^wve  win  be  divided  by  the 
applicable  percentage  factor  detaimined  in 
accordance  with  section  10. 

7.  All  grade  determinations  for  the 
purposes  of  tius  endorsement  will  be  made 
using  the  United  Sutes  Standards  for  Grades 
of  Potatoes  for  Processing  or  Chipping. 

8.  All  determinations  must  ba  based  upon 
a  grade  inspection. 

9.  The  actuarial  documents  may  provide 
"U.S.  No.  1 "  in  place  of  "U.S.  No.  2"  as  used 
in  this  endorsement.  If  both  U.S.  No.  1  and 
2  are  available  in  the  actuarial  documents, 
you  may  elect  U.S.  No.  1  or  2  by  potato  type 
or  group,  if  separate  t]rpes  or  groups  ara 
specified  in  the  Special  Provisions. 

10.  Percentage  factor  means  the  historical 
average  percentage  of  poUtoes  grading  U.S. 
No.  2      "^     •      ■ 
your 


E  or  better,  by  type,  determined  bom 
recofds.  If  M  least  4  continuous  yean  of 
rscotds  ore  available,  the  parcent^^  factor 
will  be  the  simple  average  of  the  available 
racorda  not  to  exceed  10  years.  If  less  than 
four  years  of  records  are  available,  tha 
percentage  SKrtor  will  be  determined  based 
on  a  combination  of  your  records  and  the 
percentage  factor  contained  in  tha  Special 
Provisions. 

9.  Section  457.145  is  added  to  read  as 
foBows: 


f4S7.14S    Potato  Crap 


The  Potato  Crop  faisurance  Certified 
Seed  Endorsement  provisions  for  the 
1998  and  succeeding  years  are  as 
foUows: 

FOC  policies: 

United  Stataa  Dapartment  of  Agricahwa 

Federal  Crop  btmrattce  CorpomUtm 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FCIC  and  reinsured  policies: 

PoUto  Crop  Insurance  Certified  Seed 
Endorsement 

1.  In  retiwn  for  payment  of  the  additional 
premium  designated  in  the  actuarial 
documents,  this  endorsement  is  attached  to 
and  made  part  of  your  Northern  Potato  Crop 
Provisions  subject  to  the  terms  and 
conditions  described  herein.  In  the  event  of 
a  conflict  between  the  Northern  Potato 
I^rovisions  and  this  endorsement,  this 
endorsement  will  control. 

2.  For  the  purpose  of  this  endorsement,  the 
term  "potato  certified  seed  program"  means 
the  state  program  administered  by  the  public 
agency  responsible  for  the  seed  certification 


process  within  the  state  in  which  the  seed  is 
produced. 

3.  You  must  elect  this  endorsement  on  m 
before  the  sales  closing  date  for  the  initial 
crop  year  you  wish  to  insure  your  potatoes 
under  this  endorsement  This  endorsement 
will  continue  in  effact  until  canceled.  It  may 
be  canceled  by  either  you  or  us  for  any 
succeeding  crop  year  by  giving  written  notice 
to  the  other  party  on  or  before  the 
cancellation  date. 

4.  All  potatoes  grown  on  insurable  acreage 
and  that  ara  entered  Into  the  potato  seed 
certification  program  administered  by  the 
state  in  which  the  seed  is  grown  must  ha 
insured  unless  limited  by  section  5  beloir. 

5.  The  certified  seed  acreage  you  insure  in 
the  current  crop  year  cannot  be  greater  than 
125  percent  of  yo»r  average  number  of  acres 
entered  Into  and  passing  certification  in  the 
potato  certified  seed  program  in  the  thiee 
previous  calendar  yean  unless  a  writtea 
agreement  provides  otherwise.  If  you  enter 
more  than  this  number  of  acres  into  the 
certification  program,  your  certified  seed 
production  guarantee  for  the  current  crop 
year  «vill  be  reduced  as  follows: 

(a)  Multiply  the  average  number  of  your 
acres  entered  into  and  peasing  certification  in 
the  potato  certified  saed  program  the  3 
previous  calendar  yean  by  1.25  and  divide 
this  result  by  tha  number  of  acres  grown  by 
you  for  certified  seed  in  the  current  crop 
year  and 

(b)  Multiply  the  result  ot  section  5(a)  (not 
to  exceed  1.0)  by  the  production  guarantee 
for  certified  seed  for  the  current  crop  year. 

6.  You  must  provide  acceptable  records  of 
your  certified  saed  potato  acreage  and 
producticm  for  the  previous  three  yews, 
These  records  must  clearly  indicate  the 
number  of  your  acres  entered  into  the  potato 
seed  certification  program  admlnistoreid  by 
the  state  in  which  the  seed  is  grown. 

7.  All  potatoes  insured  for  certified  seed 
production  must  be  produced  and  managed 
in  accordance  with  standards,  practices,  and 
procedures  required  for  certification  by  the 
state's  certifying  agency  and  applicahia 
regulations. 

8.  If,  due  to  insurable  causes  occurring 
within  the  insurance  period,  potato 
production  does  not  qualify  as  certified  seed 
on  any  insured  certified  seed  potato  acreage 
within  a  unit,  we  will  pay  you  the  dollar 
amount  per  hundredweight  contained  in  the 
Special  Provisions  for  that  purpose, 
multiplied  by  yoiu  production  guarantee  for 
such  acreage,  multiplied  by  your  share.  Any 
production  that  does  not  qualify  w  certified 
seed  because  of  varietal  mixing  or  your 
Eaihue  to  follow  the  standard  practices  and 
procedures  required  for  certification  will  be 
considered  as  lost  due  to  uninsured  causes. 

9.  You  must  notify  us  of  any  loss  under 
this  endorsement  not  later  than  14  days  afier 
you  receive  notiCiB  from  the  state  certification 
agency  that  any  acreage  has  failed 
certification. 

10.  Section  457.146  is  added  to  read 
as  follows: 


§467.146    Northern  Potato  Crop 


The  Northern  Potato  Crop  Insurance 
Storage  Cloverage  Endorsement 
provisions  for  &e  1998  and  succeeding 
years  are  as  follows: 

FCIC  policies: 

United  Statea  Dapartment  of  A^ricnltare 
Federal  Crop  Ixtsuiance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FC]IC  aitd  reinsured  policies: 

Northern  Potato  Crop  Insurance  Stotigs 
Covetage  Endorsement 

1.  In  return  for  payment  of  the  required 
additional  premium  as  contained  in  the 
actuarial  documents,  this  endorsement  is 
attached  to  and  made  part  of  your  Northern 
Potato  Crop  Provisions  subject  to  the  terms 
and  conditions  described  herein.  In  the  event 
of  a  conflict  between  the  Northern  Potato 
Crop  Provisions  and  this  endorsement,  this 
endorsement  will  control. 

2.  You  must  elect  this  endorsement  on  or 
before  the  soles  closing  date  for  the  initial 
crop  year  in  which  you  tvish  to  insure  your 
potetoas  ander  this  endorsement  This 
endorooaaant  will  continue  in  effect  until 
canceled,  h  may  be  canceled  by  either  you 
or  us  for  any  succeeding  crop  year  by  giving 
written  notice  to  the  other  party  on  or  before 
the  cancellation  data. 

3.  Potato  production  grown  under  a 
contract  that  requires  the  production  to  be 
delivered  to  a  buyer  within  three  days  of 
harvest  will  not  be  insured  under  this 
sndutseaient  When  such  contract  requires 
deUveiy  of  a  stated  amount  of  production, 
rather  th«i  all  of  the  production  from  a  stated 
amount  of  acres,  the  number  of  acres  not 
insured  under  this  endorsement  will  be 
determined  by  dividing  the  stated  amount  ef 
production  by  the  approved  yield  for  the 
acreage.  All  other  potato  production  insured 
under  the  Northern  Potato  Crop  Provisions 
must  be  iiuured  under  this  endorsement 
unless  the  Special  Provisions  allow  you  to 
exclude  certain  potato  varieties,  types,  or 
groups  from  this  endorsement,  aitd  you  elect 
to  exercise  this  option.  If  you  elect  this 
endorsement,  such  exclusions  must  be 
shown  annually  on  your  aerate  report  and 
will  be  applicable  to  all  acre^e  of  the 
excluded  varieties,  types,  or  groups  for  the 
crop  year. 

4.  Whan  production  from  separate 
insurance  units,  basic  or  optional,  is 
coHuninglad  in  storage,  the  production  to 
count  for  each  unit  will  be  allocated  pro  rata 
based  on  the  production  placed  in  stor^a 
from  each  unit.  Such  allocation  will  be 
allowed  only  if  verifiable  records  of 
production  placed  in  storage  are  available  by 
uinit  If  you  do  not  have  verifiable  records,  all 
tuiits  without  verifiable  records  will  be 
combined  in  accordance  with  section  11  of 
the  Northern  Potato  Crop  Provisions.  For 
example,  if  500  hundredweight  from  one  unit 
are  commingled  with  1,500  hundredweight 
from  another  unit  and  the  production  to 
count  from  the  stored  production  is  1,000 
hundredweight,  250  hundredweight  of 
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productioo  to  count  will  be  allocated  to  tiie 
unit  contributii^  500  hundiedw«ight  and 
750  hundredweight  to  the  unit  contributing 
1500  hundredweight  to  the  ctored 
production.  This  provision  doea  not 
eliminate  or  change  any  other  requirement 
coatainad  in  thia  policy  to  provide  or 
maintain  teparate  records  of  acraafi  or 
pcoduction  by  unit 

S.  The  extended  coverage  provided  by  this 
endorsement  will  be  applicable  only  if: 

(a)  Insured  potatoes  are  damaged  writhin 
the  hnrvn'"^  period  by  an  insured  cauaa 
other  than  bane  that  later  raaults  in: 

(1)  Tuber  rot  as  defined  in  the  Northern 
Potato  Crop  Proviaioos.  to  the  extent  that  5.1 
paremit  (by  weight)  or  more  of  the  insured 
production  is  aflscted: 

(2)  Internal  defects  to  the  extent  that  such 
ilafKts  are  in  exoeas  of  the  amount  allowed 
fat  the  U.S.  grade  standard  you  elected  for 
purpoees  of  coverage  under  the  Northern 
Potato  Crop  Insurance  Quality  EndorsemanL 
Such  defects  must  not  be  separable  froin 
undamaged  production  using  methods  used 
by  the  packers  or  processors  to  which  you 
normally  deliver  your  potato  production. 
Thia  coverage  is  appii<^le  only  to 
production  covered  under  the  Northern 
Potato  Crop  Insurance  Quality  Endorsement: 


DEPARTMENT  OF  AGRICULTURE 
Fadsrai  Crop  lOMiranoa  Corporation 
7  CFR  Pans  437  and  4S7 


(3)  A  specific  gravity  lower  than  i 
of  1.074  or  the  minimum  acceptable  i 
specified  in  the  processor  contract,  or  a  fry 
color  of  No.  3  or  darker  due  to  either  sugar 
eiioadliifl  10  percent  or  sugar  ends  exceeding 
19  percent.  This  coverage  is  applicable  only 
to  production  covered  under  the  Northern 
f*otato  Crop  Insurance  Processing  Quality 
Endorsement 

(b)  You  notify  us  within  72  houn  of  your 
initial  discovery  of  any  damage  that  has  or 
that  may  later  result  in  the  quality 
deficiencies  specified  in  section  5(a): 

(c)  The  percentage  of  production  that  has 
any  of  the  quality  deficiencies  specified  in 
section  5(a)  is  determined  no  later  than  60 
days  after  the  end  of  the  insurance  period; 
and 

(d)  The  potatoes  ara  evaluated  and  quality 
(grade)  determinations  ara  made  by  us,  a 
laboratory  approved  by  us.  or  a  potato  grader 
lioenaed  or  certified  by  the  applicable  State 
or  the  United  States  Department  of 
Agricultura,  in  accordance  with  the  United 
States  Standards  for  Grades  of  Potatoes. 
Samples  of  damaged  production  must  be 
obtained  by  ua  or  party  approved  by  us  prior 
to  the  sale  or  disposal  of  any  lot  of  potatoes. 
Or.  if  production  is  not  sold  or  disposed  of 
within  80  days  of  the  end  of  the  insuranc:e 
pariod.  samples  must  be  obtained  within  60 
days  of  the  end  of  the  insurance  period. 

Signed  in  Washington,  O.C,  on  December 
5. 1097. 
KanaethD.  Ackenaan. 

Manager.  Federal  Crop  Insurance 

Corporation. 

|FR  Doc.  97-32491  Filed  12-11-97:  8:45  am) 


t  Com  Insuranca  Regulations: 
and  Common  Crop  Inauranca 
RagmaHona,  Procaaaing  Stwaat  Com 
Crop  litauraftoa  Provfaiona 

HQfWnr  Federal  Oop  Insurants 
Corporation.  USDA. 
action:  Final  nils. 

aUMMANY:  The  Federal  Crop  huiuance 
CorporatioD  (FdC)  finalizes  specific 
crop  provisioiu  for  the  instinnce  of 
procassing  sweet  coriL  The  provisions 
will  be  used  in  confunction  with  the 
Common  Crop  Insurance  Policy  Basic 
Provisions,  which  contain  standard 
terms  and  conditions  common  to  most 
crops.  The  intended  offset  of  this  action 
is  to  provide  policy  changes  to  better 
meet  the  needs  of  the  insured,  include 
the  ctinent  sweet  com  crop  insurance 
regxilatioiu  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
affect  of  the  current  sweet  com  crop 
insurance  regulations  to  the  1997  and 
prior  crop  years. 

DATCS:  EfCoctive  December  12. 1997. 
FON  FUmHCR  WroWSATION  OONTACT: 
Stephen  Hoy,  Instirance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Hohnes  Road,  Kansas  City.  MO  64131, 
telephone  (816)  926-7730. 

ExacntiTC  Order  No.l28M 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866,  and,  therefore,  this 
rule  has  not  been  reviewed  by  OMB. 

Paperwork  Redaction  Act  of  1995 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3^07),  those 
c:ollections  of  information  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
nimiber  0563-0053. 

Uafunded  Mandates  Refann  Act  of 
1995 

Title  n  of  the  Unfimded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 


provisions  of  title  n  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Executive  Order  No.  12912 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  nile  does  not  have 
sufficient  federalism  implicatioiis  to 
warrant  the  preparation  of  a  Federalism 
Assessment  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

Regulatory  FlexibiUtjr  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amount  of  woriiL  required  of 
instirance  companies  «vill  not  increase 
because  the  information  used  to 
determine  eligibility  is  already 
maintained  at  their  office  and  the  other 
information  required  is  already  being 
gathered  as  a  result  of  the  present 
policy.  No  additional  actions  are 
required  as  a  result  of  this  action  on  the 
part  of  either  the  producer  or  the 
reinsured  company.  Additionally,  the 
regulation  does  not  recfuire  any  action 
on  the  part  of  the  small  entities  than  is 
required  on  the  part  of  the  large  entities. 
Therefore,  this  action  is  determined  to 
be  exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
60S),  and  no  Regulatory  Flexibility 
Analysis  was  prepared. 

Federal  Aaaistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisioiu  of  Executive  Order  No. 
12372,  which  require  intergovenmiental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115,  June  24. 1983. 

Executive  Order  No.  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  No. 
12988  on  civil  justice  reform.  The 
provisions  of  this  rule  will  not  have  a 
letitMctive  effect.  The  provisions  of  this 
rule  Mrill  preempt  State  and  local  laws 
to  the  extent  such  State  and  local  laws 
are  inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  mtist  be 
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exhausted  before  action  against  FQC  for 
judicial  review  may  be  brought 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Enviroimiental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Thursday,  May  1, 1997,  FdC 
published  a  proposed  rule  in  the 
Federal  Regkter  at  62  FR  23690-23695 
to  add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457),  a  new 
section,  7  CFR  457.154,  Processing 
Sweet  Com  Crop  Insurance  Provisions. 
The  new  provisions  will  be  effective  for 
the  1998  and  succeeding  crop  years. 
These  provisions  will  replace  and 
supersede  the  current  provisions  for 
insuring  sweet  com  found  at  7  CFR  part 
437  (Sweet  Com  Crop  Insurance 
Regulations).  FCIC  also  amends  7  CFR 
part  437  to  limit  its  effect  to  the  1997 
and  prior  crop  years. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  conunents,  data,  and 
opinions.  A  total  of  30  comments  were 
received  bom  an  insurance  service 
organization,  a  reinsured  company,  and 
a  crop  instirance  agent  The  comments 
received  and  PCK's  responses  are  as 
follows: 

Comment:  An  insurance  service 
organization  recommended  that  several 
definitions  common  to  most  crops  be 
put  into  the  Basic  Provisions. 

Response:  The  Basic  Provisions 
include  definitions  of  commonly  used 
terms,  and  we  have  revised  this  rule  to 
remove  the  definitions  of  "approved 
yield,"  "days,"  "FSA,"  "final  planting 
date,"  "interplanted."  "irrigated 
practice,"  "production  guarantee  (per 
acre),"  "replanting,"  "timely  planted," 
and  "written  agreement."  llie  definition 
of  "planted  acreage"  is  amended  to 
remove  language  that  is  contained  in  the 
Basic  Provisions. 

Comment:  An  insurance  service 
organization  recommended  that  the 
sentence  in  the  definition  of  "bypassed 
acreage"  that  states  "Bypassed  acreage 
on  which  an  indemnity  is  payable  will 
be  considered  to  have  a  zero  yield  for 
Actual  Production  History  (APH) 
purposes"  be  deleted  since  it  is 


addressed  elsewhere  and  does  not 
belong  in  the  definition. 

Response:  FOC  has  deleted,  as 
unnecessary,  the  second  sentence  of  the 
definition  of  bypassed  acreage.  A 
provision  addressing  when  acreage  will 
be  considered  to  have  a  zero  yield  for 
APH  purposes  is  included  in  section  3 
(Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining 
Indemnities). 

Comment:  An  insurance  service 
organization  and  a  reinsured  company 
expressed  concern  with  the  definition  of 
"good  farming  practices"  which  makes 
reference  to  "ctiltural  practices 
generally  in  use  in  the  coimty  •  •  • 
recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  as  compatible  with  agronomic 
and  weather  conditions  in  the  coimty." 
The  commenters  questioned  whether 
cultural  practices  that  are  not  explicitly 
recognized  (or  possibly  known)  by  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  might  exist  The 
commenters  indicated  that  the  term 
"coimty"  in  the  definition  of  "good 
Caraung  practice"  should  be  changed  to 
"area."  The  insiuance  service 
organization  also  recommended  adding 
the  word  "generally"  before  "recognized 
by  the  Cooperative  State  Research, 
Education,  and  Extension  Service 


•  •  ••> 


Response:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  recognizes  farming 
practices  diat  are  considered  acceptable 
for  producing  sweet  com.  If  a  producer 
is  following  practices  currently  not 
recognized  as  acceptable  by  CSREES, 
such  recognition  can  be  sought  by 
intwested  parties.  Use  of  the  term 
"generally"  will  only  create  an 
ambiguity  and  make  the  definition  more 
difficult  to  administer.  Although  the 
cultural  practices  recognized  by 
CSREES  may  only  pertain  to  specific 
areas  within  a  coimty,  the  actuarial 
documents  are  on  a  county  basis. 
Therefore,  no  change  has  been  made. 

Comment:  An  insurance  service 
organization  recommended  that  the 
df^nition  of  "replanting"  be  clarified  by 
inserting  "sweet  com"  between  the  last 
two  words  ("successful"  and  "crop")  of 
the  sentence. 

Response:  This  definition  is  contained 
in  the  Basic  Provisions,  and  is, 
therefore,  removed  from  these  crop 
provisions. 

Comment:  An  insurance  service 
organization  recommended  that  section 
2(b)  of  the  proposed  rule  clarify  whether 
optional  units  are  available  if  the 
pnxMssor  contract  stipulates  the  number 
of  contracted  acres,  or  only  if  the 


contract  does  not  specify  an  amount  of 
production. 

Response:  FCIC  agrees  and  has 
amended  section  2  to  specify  that  for 
processor  contracts  that  stipulate  a 
specific  tunount  of  pnxluction  to  be 
delivered,  the  basic  unit  will  consist  of 
all  the  acreage  planted  to  the  insured 
crop  in  the  county  that  will  be  used  to 
fulfill  contracts  with  each  processor, 
and  optional  units  will  not  be 
established  for  production  based 
prtx»ssor  contracts.  The  language  in 
section  2  has  also  been  revised  and 
reformatted  to  clearly  state  the 
reqturements  for  both  the  acreage-based 
and  production-based  processor 
contracts.  In  addition,  language  in  this 
section  that  is  common  with  other  crop 
provisions  has  been  removed  since  it  is 
contained  in  the  Basic  Provisions. 
Comment:  An  insurance  service 
organization  questioned  whether 
verification  of  production  from  an 
optional  unit  using  "measurement  of 
stored  production,"  as  specified  in 
section  2(e)(3)  of  the  proposed  rule 
applies  to  processing  sweet  com. 

Response:  Sweet  com  is  not  put  into 
storage  before  processing.  Therefore, 
FQC  has  removed  this  provision. 
Comment:  An  insurance  service 
organization  recommended  removal  of 
the  opening  phrase  in  section  2(eM4Kii) 
of  the  proposed  rule  that  states  "In 
addition  to,  or  instead  of,  establishing 
optional  units  by  section,  section 
equivalent,  or  FSA  Farm  Serial  Number, 
*  *  *"  since  section  2(e)(4)  of  the 
proposed  rule  specifies  that  "Each 
optional  unit  must  meet  one  or  more  of 
the  following  criteria,  *  *  •" 
Response:  The  unit  division 
provisions  for  any  processor  contract 
that  stipulates  the  number  of  acres  to  be 
planted  have  been  removed  bom  these 
provisions,  since  the  provisions  are 
contained  in  the  Basic  Provisions. 
Comment:  An  insurance  service 
organization  stated  that  the  language  in 
section  3(a),  which  provides  guidelines 
for  selection  of  price  elections,  should 
be  moved  to  the  Basic  Provisions. 

Response:  The  requirement  that  the 
price  election  (for  each  type,  varietal 
group,  etc.)  have  the  same  percentage 
relationship  to  the  maximum  price  does 
not  apply  to  all  crop  policies.  Therefore, 
section  3  should  not  be  part  of  the  Basic 
revisions. 

Comment:  An  insurance  service 
organization  questioned  whether  the 
sJBntence  "Any  other  measured 
production  will  be  converted  to  an 
unhusked  ear  weight  equivalent"  is 
needed  in  section  3(b)  since  it  is  stated 
in  section  12(c)(2). 

Response:  Section  3(b)  addresses  the 
insurance  guarantee  while  section 
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12(c)(2)  addresses  production  to  count. 
The  provisions  clarify  that  both  are 
expressed  as  unhusked  ear  weight,  and 
any  other  measured  production  will  be 
converted  to  unhusked  ear  weight. 
Therefore,  no  change  hat  been  made. 

Comment:  An  insurance  aavice 
organization  stated  that  requiring  the 
producer  to  provide  a  copy  of  the 
proceeeor  contract  no  later  than  the 
acreage  reporting  date  could  provide  a 
loophole  by  allowing  producers  to  wait 
until  acreage  reporting  time  to  decide  if 
they  want  coverage. 

Response:  There  is  no  evidence  that 
allowing  the  producer  to  provide  a  copy 
of  the  processor  contract  as  late  as  the 
acreage  reporting  date  has  resulted  in 
producoB  waiting  to  decide  until  the 
acraife  reporting  date  if  they  want 
coveiage.  Sweet  com  producers  usually 
have  a  processor  contract  in-force  by  the 
final  planting  date.  The  requirement  to 
provide  a  copy  of  the  processor  contract 
with  the  acreage  report  is  convenient  for 
the  producer.  Therefore,  no  change  has 
been  made. 

Comment:  An  insurance  service 
organization  questioned  whether  any 
processor  contract  would  allow 
interplanted  sweet  com  or  sweet  com 

f>lanted  into  an  established  grass  or 
egume.  The  commenter  fur&er 
indicated  that  consideration  should  be 
given  to  inserting  the  language  in 
section  7(a)(4)  of  the  proposed  rule  into 
the  Basic  Provisions. 

Response:  FCIC  agrees  that  processing 
sweet  com  has  seldom,  if  ever,  been 
Interplanted  with  another  crop  or 
planted  into  an  established  grass  or 
legume.  However,  production  practices 
are  constantly  evolving.  FOC  chooses  to 
retain  the  provisions  of  section  7(a)(3)  of 
the  final  rule  to  accommodate  such 
developments  if  they  should  occur.  In 
addition,  the  interplanted  language  is 
not  consistent  among  the  crop  policies 
and,  therefore,  will  be  retained  in  the 
crop  provisions. 

Comment:  An  insurance  service 
organization  indicated  that  language  in 
section  7(b)  that  states  "You  will  be 
considered  to  have  a  share  in  the 
insured  crop  if,  under  the  processor 
contract,  you  retain  possession  of  the 
acreage  on  which  the  sweet  com  is 
gro%vn  *  *  *"  suggests  that  only  a 
landlord  would  have  a  share  in  the 
insured  crop.  The  commenter 
questioned  whether  the  provision  in 
section  7(b)  is  already  covered  in 
sections  7(a)(1)  and  (3)  of  the  proposed 
rule. 

Response:  The  language  in  section 
7(b)  was  intended  to  cover  producers 
who  have  a  crop  share  agreement,  rent, 
or  own  acreage.  The  word  "possession" 
has  been  changed  to  "control"  for 


clarification.  Section  7(a)  specifies 
requirements  for  insurance  coverage  on 
the  crop,  while  section  7(b)  specifies 
requirements  for  an  insurable  share  in 
the  crop.  Therefore,  both  provisions  are 
necessary. 

Comment:  An  insurance  service 
organization  and  a  reinsured  company 
questioned  whether  the  provision  in 
section  9(b),  which  states  that  the 
insurance  period  ceases  on  the  date 
sufficient  production  is  harvested  to 
fulfill  the  producer's  processor  contract, 
conflicts  with  the  provision  in  section 
12(a)  that  states  "We  will  determine 
your  loss  on  a  unit  basis."  The 
commenters  questioned  whether 
production  to  count  from  an  appraisal 
prior  to  harvest  would  be  included 
when  determining  fulfillment  of  the 
processor  contract.  The  insurance 
service  organization  questioned  whether 
the  insured  would  know  when  enough 
production  is  harvested  to  fulfill  the 
processor  contract.  This  commenter 
asked  if  production  exceeding  the 
contracted  amount  is  considered 
production  to  count  for  APH  or  loss 
adjustment  or  whether  the  processor 
settlement  sheet  is  the  only  acceptable 
record.  The  insurance  service 
organization  suggested  that  the 
provisions  in  section  9(b)  state  "*  *  * 
the  Insiuance  period  ends  when  the 
production  delivered  to  the  processor 
equals  the  amount  of  production  stated 
in  the  sweet  com  contract."  However, 
the  commenter  also  questioned  whether 
"delivered  to"  is  the  same  as  "accepted 
by"  the  processor. 

Response:  Section  9(b)  does  not 
conflict  with  section  12(a).  For 
processor  contracts  based  on  a  stated 
amount  of  production,  FCIC  is  only 
insuring  the  contract  amount,  and  the 
producer  can  only  obtain  a  basic  unit  by 
processor  contract.  Therefore,  once  the 
contract  is  fulfilled,  insurance  ceases  on 
the  unit  and  there  is  no  payable  loss.  If 
the  contract  is  not  fulfilled  and  there  is 
still  unharvested  production,  any 
insurable  cause  of  loss  is  covered.  With 
respect  to  the  issue  of  production  from 
appraised  acreage,  such  production  will 
not  count  toward  fulfilhnent  of  the 
processor  contract,  although  it  will  be 
used  to  determine  production  to  count 
for  the  unit  or  the  producer's  approved 
yield  if  the  acreage  is  not  bypassed  due 
to  an  insurable  cause  of  loss  that  rendera 
such  production  luiacceptable  to  the 
processor.  With  respect  to  whether  the 
producer  will  know  when  the  processor 
contract  is  fulfilled,  records  are  kept  as 
production  is  delivered  to  the  processor. 
Therefore,  the  producer  can  determine 
when  the  contract  is  fulfilled.  All 
production  bom  the  unit,  including  any 
excess  of  the  amount  stated  in  the 


contract,  will  be  considered  as 
production  to  count  when  determining 
the  producer's  approved  yield.  For  the 
purposes  of  loss  adjustment,  the  amount 
shown  on  the  settlement  sheet,  plus  any 
appcaised  production  that  was  not 
bSfpaased  due  to  an  insurable  cause  that 
rendered  the  production  imacceptable 
to  the  processor,  will  be  included  as 
production  to  count.  FCIC  has  revised 
section  9(b)  to  clarify  that  insurance 
ceases  when  the  contract  is  fulfilled  if 
the  processor  contract  stipulates  a 
specific  amount  of  production. 

Comment:  An  insurance  service 
organization  questioned  the  provision  in 
section  10(a)(4),  which  states  that 
insurance  is  provided  against  "Plant 
disease  on  acreage  not  planted  to  sweet 
com  the  previous  crop  year  *  *  *."  The 
commenter  assumed  this  would  apply 
even  if  a  rotation  requirement  was  not 
specified  in  the  Special  Provisions. 

Response:  FCIC  agrees  that  if  a 
rotation  requirement  is  not  specified  in 
the  Special  Provisions,  insurance 
coverage  should  be  provided  against 
plant  disease  if  sweet  com  was  planted 
the  previous  crop  year.  Section  10(aK4) 
has  been  revised  accordingly. 

Comment:  An  insurance  service 
organization  suggested  changing  the 
wording  in  section  10(a)(8)  to  eliminate 
the  reference  to  10(a)(1)  through  (7)  and 
state  "Failure  of  the  irrigation  water 
supply,  if  due  to  an  insured  cause  of 
loss." 

Response:  Refierencing  10(a)(1) 
through  (7)  makes  it  clear  that  foilure  of 
the  irrigation  water  supply  must  be  due 
to  these  specific  causes  of  loss. 
Therefore,  no  change  has  been  made. 

Comment:  An  insiuance  service 
organization  questioned  how  the 
provision  in  section  10(b)(l)(ii),  which 
states  that  insurance  coverage  is  not 
provided  if  acreage  is  bypassed  based  on 
the  availability  of  a  crop  insurance 
payment,  is  to  be  enforced. 

Response:  The  adjuster  should  be  able 
to  make  this  determination  based  on 
various  factors  such  as  if  a  harvest 
pattern  exists  that  clearly  indicates  the 
processor  is  bypassing  producers  with 
crop  insurance  coverage  in  favor  of 
producera  without  crop  insurance  even 
though  the  quality  ef  the  crop  is  similar. 
Langiiage  has  been  added  to  state  that 
an  indemnity  will  be  denied  or  have  to 
be  repaid  if  it  is  determined  that 
bypassed  acreage  was  due  to  the 
availability  of  a  crop  instirance 
payment. 

Comment:  An  insurance  service 
organization  questioned  a  discrepancy 
between  section  9(b)  of  the  proposed 
rule,  which  states  that  insurance  ceases 
on  "The  date  you  harvest  sufficient 
production  to  fulfill  your  processor 
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contract,"  and  section  10(bH5)  of  the 
proposed  rule,  which  states  that  loss  of 
production  will  not  be  insured  if  "Due 
to  damage  that  occurs  to  unharvested 
production  after  you  deliver  the 
production  required  by  the  processor 
contract"  The  commenter  indicated 
that  this  provision  is  not  necessary  since 
any  damage  occurring  after  delivery 
would  be  outside  the  insurance  period 
as  indicated  in  section  9(b). 

Response:  FCIC  agrees  and  has 
deleted  section  10(b)(S). 

Comment:  An  insiuance  service 
organization  stated  that  the  language  in 
section  11(c)  does  not  address  timely 
notice  if  damage  is  discovered  less  than 
15  days  prior  to  harvest 

Response:  FOC  agrees  and  has 
revised  section  11(c)  to  clarify  that  an 
immediate  notice  of  loss  is  required  if 
damage  is  discovered  within  15  days 
prior  to  harvest  or  during  harvest 
CcMninent:  An  insurance  service 
organization  stated  that  section  12(b). 
which  explains  how  a  claim  is  settled, 
is  too  wordy  and  difficult  to  follow. 

Response:  This  section  has  been 
revised  to  clarify  the  setUement  of 
claims  calculation,  including  the 
addition  of  an  example. 

Cixninent;  An  insurance  service 
organization  indicated  that  payments  by 
the  processor  for  bypassed  acreage 
should  be  considered  to  have  value  to 
count  as  is  done  mth  salvaged  grains. 

Response:  There  is  nnthing  in  this 
policy  which  precludes  a  producer  from 
obtaining  any  other  form  of  insurance 
against  losses  as  long  as  such  insurance 
is  not  under  the  Federal  Crop  Insurance 
Act.  Since  the  producer  contributes  to 
the  unharvested  acreage  pool,  such 
pa]rment  will  not  be  considered  when 
determining  production  to  count 
Comment:  An  insurance  service 
organization  stated  that  section 
12(c)(lHiii)  of  the  proposed  rule  should 
not  allow  the  insured  to  defer  settiement 
and  wait  for  a  later,  generally  lower, 
appraisal,  especially  on  crops  that  have 
a  short  "shelf  life." 

Response:  A  later  appraisal  will  only 
be  necessary  if  the  company  and  the 
insured  do  not  agree  on  the  appraisal  or 
if  the  company  believes  that  die  crop 
needs  to  be  carried  further.  The 
producer  must  continue  to  care  for  the 
crop  in  accordance  with  recognized 
good  ferming  practices  for  the  crop.  If 
the  producer  does  not  continue  to  care 
for  the  crop,  the  original  appraisal  will 
be  used.  Therefore,  no  change  has  been 
made. 

Comment:  An  insurance  service 
organization  commented  on  section 
12(c)(2)  of  the  profKJsed  rule  which 
includes  the  statement  "•  •  * 
production  will  be  determined  by 


dividing  the  dollar  amount  as  required 
by  the  contract  for  the  qualify  and 
quantify  of  sweet  com  delivered  to  the 
processor  by  the  base  contract  price  per 
ton."  The  commenter  did  not  oppose 
this  method  but  requested  to  know  why 
it  was  used  to  detennine  production  to 
count 

Aesponse:  FQC  has  revised  section 
12(c)(2)  to  specify  that  production  to 
count  of  hanrested  sweet  com  should  be 
determined  from  the  usable  tons 
specified  on  the  processor  setUement 
sheet  In  addition,  FCIC  has  amended 
the  language  in  section  12(c)  to  clarify 
that  in  the  absence  of  a  processor 
settlement  sheet,  prodixition  to  count  is 
determined  by  dividing  the  dollar 
amount  paid,  payable,  or  which  should 
have  been  paid  under  the  tnms  of  the 
processor  contract  fiw  the  quantify  of 
sweet  com  delivered  to  the  processor  by 
the  base  contract  price  per  ton.  Since 
premiums  or  discounts  for  qualify  are 
not  normally  included  in  processor 
contracts  for  sweet  com,  the  term 
"quality"  was  removed  from  this 
provision. 

Comment:  A  crop  insurance  agent 
stated  that  late  planting  provisions 
should  be  available  for  processing  sweet 
com  since  some  sweet  com  is  planted 
late  in  most  years.  The  insurance  agent 
stated  that  latctiplanting  provisions  wiU 
not  affsct  the  processor's  Vilify  to 
timely  harvest  and  process  the  sweet 
com.  A  reinsured  company  asked  if 
provisions  will  be  available  for  late  and 
prevented  planting.  An  insurance 
service  organization  expressed  support 
for  eliminating  the  late  planting  option 
and  asked  if  prevented  planting  would 
be  available. 

Response:  FCIC  agrees  that  a  late 
planting  period  for  processing  sweet' 
com  may  be  appropriate  for  some 
growing  areas.  Therefore,  section  13  is 
revised  to  provide  a  late  planting  period 
if  allowed  by  the  Special  Provisions  and 
if  the  producer  provides  written 
approval  from  the  processor  t^  the 
acreage  reporting  date  that  it  will  accept 
the  production  from  the  late  planted 
acreage.  Section  14  provides  a 
prevented  planting  coverage  of  40 
percent  of  the  producers  production 
guarantee  for  timely  planted  acreage.  If 
the  producer  has  limited  or  additional 
coverage  and  pays  an  additional 
premium,  the  prevented  planting 
coverage  may  be  increased  to  the  levels 
specified  in  the  actuarial  documents. 

Comment:  An  insurance  service 
organization  and  a  reinsured  company 
recommended  removal  of  the 
requiremrait  that  written  agreements  be 
renewed  each  year  if  there  are  no 
significant  changes  to  the  farming 
operation.  The  insurance  service 


organization  steted  that  section  14(d) 
should  peibaps  refiar  to  the  date 
specified  in  the  agreement  insteed  of 
limiting  the  agreement  for  one  year.  An 
insurance  service  organization 
recommended  that  section  14  be  put 
into  the  Basic  Provisions. 

Response:  Written  ^reements  are 
intended  to  supplement  policy  terms  or 
permit  insurance  in  unusual  situations 
that  require  modification  of  the 
otherwise  standard  insurance 
provisions.  If  such  practices  continue 
year  to  year,  they  should  be 
incorporated  into  the  policy  or  Special 
Provisions.  It  is  important  to  minimiw. 
written  agreement  exceptions  to  assure 
that  the  insured  is  well  aware  of  die 
specific  terms  of  the  policy.  Therefore, 
no  change  will  be  made  to  the 
requimnent  that  written  ^raements  be 
renewed  each  year.  The  written 
agreement  provisions  are  contained  in 
the  Basic  Provisions  and,  therefore,  have 
been  removed  fixim  these  crop 
provisions. 

In  addition  to  the  changes  described 
above.  FCIC  has  made  minor  editorial 
changes  and  has  amended  the  following 
Processing  Sweet  Com  Provisions: 

1.  Amended  and  clarified  the 
paiagFq>h  preceding  section  1  to 
include  the  Catastrophic  Risk  Protecticm 
Endorsement 

2.  Section  1 — ^Amended  the 
definitions  of  "base  contract  price." 
"bypassed  acreage,"  and  "processor"  for 
clarify.  The  definition  of  "practical  to 
replant"  is  amended  to  clarify  that  it 
will  not  be  considered  practical  to 
replant  unless  the  acreage  can  produce 
at  least  75  percent  of  the  approved  yield 
and  the  processor  agrees  in  writing  that 
it  will  accept  the  production  from  the 
replanted  acreage.  The  definition  of 
processor  contract  is  amended  to  clarify 
that  multiple  contracts  with  the  same 
processor  that  specify  amoimts  of 
production  will  be  considered  as  a 
single  processor  contract.  This  provision 
guards  against  the  situation  where  a  loss 
is  claimed  under  one  contract  but  a      — 
surplus  is  grown  under  the  other 
contract  for  the  same  crop.  The 
definition  of  "usable  tons"  is  amended 

to  clarify  that  the  amount  includes  the 
quantify  of  sweet  com  for  which  the 
producer  is  compensated  or  should  have 
been  compensated  by  the  processor. 

3.  Section  3(b>-Clarified  that  the 
insurance  guarantee  per  acre  is 
expressed  as  tons  of  unhusl^  ear 
weight 

4.  Section  3(c) — ^Added  a  provision  to 
clarify  that  appraised  production  on 
bypassed  acreage  that  is  not  bypassed 
due  to  an  insurable  cause  of  loss  will  be 
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considered  when  determining  the 
producer's  approved  yield. 

5.  Section  7— Removed  section  7(a)(2) 
in  the  proposed  rule.  This  provision  is 
not  necessary  since  section  7(a)(3)  of  the 
proposed  rule  stated  that  the  sweet  com 
must  be  grown  under,  and  in 
accordance  with,  the  requirements  of  a 
processor  contract.  If  grown  under  a 
processor  contract,  the  sweet  com  will 
be  canned  or  frozen.  Section  7(c)  is 
amended  for  clarity. 

6.  Section  10 — Amended  section  10(a) 
for  clarity.  Section  10(b)  is  reformatted 
and  amended  for  clarity.  Also,  removed 
section  10(b)(3)  of  the  proposed  rule. 
Assuming  the  acreage  is  not 
intentionally  bypassed.  FCIC  believes 
that  processors  make  sound  harvesting 
decisions  based  on  the  condition  and 
economic  value  of  the  crop  as  a  whole. 
Therefore,  FCIC  believes  that  section 
10(b)(3)  is  unnecessary  and  adds  no 
value  to  these  provisions. 

7.  Section  11(b)— Clarined  that  the 
insured  must  give  a  notice  of  loss  within 
3  days  after  the  date  harvest  should 
have  started  if  the  acreage  will  not  be 
harvested  unless  the  acreage  was 
previously  released.  The  insured  must 
also  provide  documentation  stating  why 
the  acreage  was  bypassed. 

8.  Section  12 — Deleted  section 
12(c)(l)(i)(E]  of  the  proposed  rule,  and 
inserted  amended  language  as  a  new 
section  12(c)(l)(iii)  of  the  final  rtile  to 
clarify  when  appraised  production  will 
include  production  on  bypassed 
acreage.  A  new  section  12(c)(3)  of  the 
final  rule  is  added  to  clarify  that 
appraised  production  will  include  all 
harvested  production  from  any  other 
insurable  units  that  have  been  used  to 
fill  the  processor  contract  for  a  unit. 
Section  12(d)  of  the  proposed  mle  is 
deleted  because  of  duplication  with 
section  12(cM2). 

Good  cause  is  shown  to  make  this  rule 
effective  upon  publication  in  the 
Federal  Register.  This  rule  improves  the 
processing  sweet  com  insurance 
coverage  and  brings  it  under  the 
Common  Crop  Insurance  Policy  Basic 
Provisions  for  consistency  among 
policies.  The  contract  change  date  for 
the  1998  crop  year  is  December  31, 
1997.  It  is,  therefore,  imperative  that 
thaae  provisions  be  made  final  before 
that  date  so  that  the  reinsured 
companies  and  insureds  may  have 
sufficient  time  to  implement  the  new 
provisions.  Therefore,  public  interest 
requires  the  agency  to  act  immediately 
to  make  these  provisions  available  for 
the  1998  crop  year. 


List  of  Sub^ecta  in  7  CFR  Parts  437  ana 
4S7 

Crop  insurance,  Processibg  sweet 
com.  Sweet  com  crop  insurance 
regulations. 

Final  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  437  and  457,  as  follows: 

PART  437— SWEET  CORN  CROP 
INSURANCE  REGULATIONS  FOR  THE 
1965  THROUGH  1917  CROP  YEARS 

1.  The  authority  citation  for  7  CFR 
part  437  is  revised  to  read  as  follows: 

Authority:  7  U.S.C  1508(1).  1506(p). 

2.  The  part  heading  is  revised  to  read 
as  set  forth  above. 

3.  The  subpart  heading  "Subpart- 
Regulations  for  the  1985  and 
Succeeding  Crop  Years"  is  removed. 

4.  Section  437.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

§437.7   Tba  appNeaHon  and  poHcy. 

(d)  The  application  is  found  at 
subpart  D  of  part  400,  General 
Administrative  Regulations  (7  CFR 
400.37,  400.38).  The  provisions  of  the 
Sweet  Com  Insurance  Policy  for  the 
1985  through  1997  crop  years  are  as 
follows: 

PART  467— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

5.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  folloKvs: 

Aathoritr  7  U.S.C  isoe(i).  150e(p). 

6.  Section  457.154  is  added  to  read  as 
follows: 


f  487.154 


oont  cfap 


The  Processing  Sweet  Com  Crop 
Insurance  Provisions  for  the  1998  and 
succeeding  crop  years  are  as  follows: 

FQC  policies: 

DepartBHnt  of  Agrfcnhara 

Federal  Crop  InMurance  Corporation 

Reinsured  polidos: 
(Appropriate  title  for  insurance  provider) 

Both  FCIC  and  reinsured  policies: 

PToceasing  Sweet  Cora  Crop  Provisions 

If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  the  Catastrophic  Risk  Protection 
Endorsement,  if  applicable;  (2)  the  Special 
Provisions:  (3)  these  Crop  Provisions:  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2). 
etc. 


1.  Definitioos. 

Bate  contract  price.  The  price  stipulated 
on  the  ptooassor  contract  without  regard  to 
discounts  or  incentives  that  may  apply. 

Bypassed  acreage.  Land  on  which 
production  is  ready  for  harvest  but  the 
processor  elects  not  to  accept  such 
production  so  it  is  not  harvested. 

Good  fanning  practices.  The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee  and 
are  those  required  by  the  sweet  com 
processor  contract  with  the  processing 
company,  and  recognized  by  the  Cooperative 
State  Research.  Education,  and  Extension 
Service  as  compatible  with  agronomic  and 
weather  conditions  in  the  county. 

Hamtt.  The  removal  of  the  ears  from  the 
stalks  for  the  purpose  of  delivery  to  the 
processor. 

Planted  acreage.  In  addition  to  the 
definition  contahied  in  the  Basic  Provisions, 
sweet  cora  must  initially  be  placed  in  rows 
tu  enough  apart  to  permit  mwrhaniral 
cultivatioa.  Acreage  planted  in  any  other 
manner  %irill  not  be  insurable  unless 
otherwise  provided  by  the  Special  Provisions 
or  by  %vritten  agreement 

Practical  to  replant,  tn  lieu  of  the 
definition  of  Practical  to  replant  contained  in 
section  1  of  the  Basic  Provisions,  practical  to 
replant  is  defined  as  our  determination,  after 
loss  or  damage  to  the  insured  crop,  based  on 
ttCtan  including,  but  not  limited  to,  moisture 
availability,  condition  of  the  field,  time  to 
crop  maturity,  and  marketing  window,  tiiat 
replanting  the  insured  crop  v<rill  allow  the 
crop  to  attain  maturity  prior  to  the  calendar 
date  for  the  end  of  the  insurance  period.  It 
will  not  be  considered  practical  to  replant 
unless  the  replanted  acreage  can  produce  at 
least  75  percent  of  the  approved  yield,  and 
the  processor  agrees  in  writing  tiiat  it  will 
accept  the  production  from  the  replanted 
acreage. 

ftocessor.  Any  business  enterprise 
regulariy  engaged  in  canning  or  freezing 
processing  sweet  corn  for  human 
consumption,  that  possesses  all  licenses  and 
permits  for  processing  sweet  cora  required  by 
the  state  in  which  it  operates,  and  tliat 
possesses  facilities,  or  haf  contractual  access 
to  such  fscilities,  with  enough  equipment  to 
accept  and  process  contracted  processing 
sweet  cora  within  a  reasonable  amount  of 
time  after  harvest 

Processor  contract.  A  vrritten  agreement 
between  the  producer  and  a  processor, 
containing  at  a  minimum: 

(a)  The  producer's  commitment  to  plant 
and  grow  sweet  cora,  and  to  deliver  the 
sweet  cora  production  to  the  processor; 

(b)  The  processor's  commitment  to 
purchase  all  the  production  stated  in  the 
processor  contract;  and 

(c)  A  base  contract  price. 

Multiple  contracts  with  the  same  processor 
that  specify  amounts  of  production  will  be 
considered  as  a  single  processor  contract 

Ton.  Two  thousand  (2.000)  pounds 
avoirdupois. 
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Unhusked  ear  weight.  Wei^t  of  the  seed- 
bearing  spike  of  sweet  cora  including  the 
membranous  or  green  outer  envelope. 

Usable  tons.  The  quantity  of  sweet  cora  for 
which  the  producer  is  compensated  or 
should  have  been  compensated  by  the 
processor. 
2.  Unit  Division. 

(a)  For  processor  contracts  that  stipulate 
the  amount  of  production  to  be  deUvered: 

(1)  In  lieu  of  the  definition  contained  in  the 
Basic  Provisions,  a  basic  unit  mil  consist  of 
all  acreage  planted  to  the  insured  crop  in  the 
county  that  will  be  used  to  hilfill  contracU 
with  each  processor. 

(i)  There  will  be  no  more  than  one  basic 
unit  for  all  production  contracted  «rith  each 
processor  contract: 

(ii)  In  accordance  with  section  12,  all 
production  from  any  basic  unit  in  excess  of 
the  amount  under  contract  will  be  included 
as  production  to  count  if  such  production  is 
applied  to  any  other  basic  unit  for  which  the 
contracted  amount  has  not  been  fulfilled;  and 

(2)  Provisions  in  the  Basic  Provisioiu  that 
allow  optional  units  by  section,  section 
equivalent,  or  FSA  Cum  serial  number  and  by 
irrigated  and  non-inigatad  practices  are  not 
applicable. 

(b)  For  any  processor  contract  that 
stipulates  the  number  of  acres  to  be  planted, 
the  provisions  contained  in  section  34  of  the 
Basic  Provisions  will  apply. 

3.  hisurance  Guarantees.  Cover^e  Levels, 
and  Prices  for  Determining  Indemnities. 

In  addition  to  the  requirements  of  aectfon 
3  of  the  Basic  Provisions: 

(a)  You  may  select  only  one  price  election 
for  all  the  processing  sweet  cora  in  the 
county  insured  under  this  policy  unless  the 
Special  Provisfons  provide  diffisrent  price 
elections  by  type.  The  percentage  of  the 
maximum  price  elections  you  choose  for  one 
type  will  be  applicable  to  all  other  types 
insured  under  this  policy. 

(b)  The  insurance  guarantee  per  acre  is 
expressed  as  tons  of  unhusked  ear  weight 
Any  other  measured  pnxluction  «vill  be 
converted  to  an  unhusked  ear  weight 
equivalent 

(c)  The  appraised  production  from 
bypassed  acreage  that  could  have  been 
accepted  by  the  processor  will  be  included 
when  determining  your  approved  yield. 

(d)  Acreage  that  is  bypused  because  it  was 
damaged  by  an  insurable  cause  of  loss  will 
be  cons'dered  to  have  a  zero  yield  %vhen 
determining  your  approved  yield. 

4.  Contract  Changes. 
In  accordance  %vith  section  4  of  the  Basic 

Provisions,  the  contract  change  date  is 
November  30  preceding  the  cancellation 
date. 

5.  Cancellation  and  Termination  Dates. 
In  accordance  with  section  2  of  the  Basic 

Provisions,  the  cancellation  and  tmmination 
dates  are  March  15. 

6.  Report  of  Acreage. 
In  addition  to  the  provisions  of  section  6 

of  the  Basic  Provisions,  you  must  provide  a 
copy  of  all  processor  contracts  to  us  on  or 
before  the  acreage  reporting  date. 

7.  Insured  Crop, 
(a)  In  accordance  with  section  8  of  the 

Basic  Provisions,  the  crop  insured  will  be  all 
the  processing  sweet  com  in  the  county  for 


which  a  premium  rate  is  provided  by  the 
actuarial  documents: 

(1)  In  which  you  have  a  share; 

(2)  That  is  grown  under,  and  in  accordance 
with,  the  requirements  of  a  processor 
contract  executed  on  at  before  the  acreage 
reporting  date  and  not  excluded  from  the 
processor  contract  at  any  time  during  the 
crop  year,  and 

(3)  That  is  not  (unless  allowed  by  the 
Special  Provisions  or  by  written  agreement): 

(i)  Interplanted  with  another  crop;  or 
(ii)  Planted  into  an  established  grass  or 
legume. 

(b)  You  will  be  considered  to  have  a  share 
in  the  insured  crop  if,  under  the  processor 
contract,  you  retain  control  of  the  acreage  on 
which  the  sweet  com  is  grown,  you  are  at 
risk  of  loss,  and  the  processor  contract 
provides  for  delivery  of  sweet  cora  imder 
specified  conditions  and  at  a  stipulated  base 
contract  price. 

(c)  A  commercial  sweet  cora  producer  who 
is  also  a  processor  may  establish  an  hisuiable 
interest  if  the  following  requirements  are 
met: 

(1)  The  producer  must  comply  with  these 
Crop  Provisions; 

(2)  Prior  to  the  sales  closing  date,  the  Board 
of  Directon  or  oEBcen  of  the  processor  must 
execute  and  adopt  a  resolution  that  contains 
the  same  terms  as  an  acceptabia  processor 
contract.  Such  resolution  will  be  considered 
a  processor  contract  under  this  policy;  and 

(3)  Our  inspection  reveals  that  the 
processing  fociUties  comply  with  the 
definition  of  a  processor  contained  in  ttn»w 
Crop  Provisions. 

8.  Insurable  Acreage. 
In  addition  to  the  provisions  of  section  9 
of  tlie  Basic  Provisions: 

(a)  Any  acreage  of  the  insured  crop  that  is 
damaged  before  the  final  planting  date,  to  the 
extent  that  the  majority  of  producers  in  the 
area  would  normally  not  fiuther  care  for  the 
crop,  must  be  replanted  unless  we  agree  that 
it  is  not  practical  to  replant  and 

(b)  We  will  not  insure  any  acreage  that 
does  not  meet  the  rotation  requirements,  if 
applicable,  contained  in  tlM  Special 
F^visions. 

9.  Insurance  Period. 

In  Ueu  of  the  provisions  contained  in 
section  11  of  the  Basic  Provisions,  regarding 
the  end  of  the  insurance  period,  insurance 
ceases  at  the  earlier  of: 

(a)  The  date  the  sweet  com: 

(1)  Was  destroyed; 

(2)  Should  have  been  harvested  but  was 
not  harvested; 

(3)  Was  abandoned;  or 

(4)  Was  harvested; 

(b)  The  date  you  harvest  sufficient 
production  to  fulfill  your  processor  contract 
if  the  processor  contract  stipulates  a  specific 
amount  of  production  to  be  delivered; 

(c)  Final  adfustment  of  a  loss;  or 

(d)  Unless  otherwise  agreed  to  in  writing, 
the  calendar  date  for  the  end  of  the  insurance 
period  in  which  the  sweet  cora  would 
normally  be  harvested  as  foUotrs: 

(1)  September  30  in  Malheur  Coimty, 
Or^on.  all  Idaho  counties,  and  all  Iowa 
counties; 

(2)  October  20  in  all  other  Oregon  cotmties, 
and  in  all  Washington  counties;  or 


(3)  September  20  in  all  other  states. 

10.  Causes  of  Loss. 

hi  accordance  with  the  provisions  of 
section  12  of  the  Basic  Provisions: 

(a)  Insuraiu»  is  provided  only  ■(piiff  the 
following  causes  of  loss  that  occur  durixM  the 
insurance  period: 

(1)  Adverse  weather  conditions,  including: 
(i)  Excessive  moisture  that  prevents 

harvesting  equipment  from  entering  the  field 
or  that  prevents  the  timely  operation  of 
harvesting  equipment;  and 

(ii)  AboormaUy  hot  or  cold  temperatures 
that  cause  an  unexpected  number  of  acres 
over  a  large  producing  area  to  be  ready  far 
harvest  at  the  same  time,  afhrtipg  the  timely 
harvest  of  a  large  number  of  such  acres  or  the 
processing  of  such  production  is  beyond  tlw 
capacity  of  the  processor,  either  of  which 
causes  the  acreage  to  he  bypassed. 

(2)  Fire;  Ji— -~- 

(3)  Insects,  but  not  dam^e  due  to 
insufficient  or  improper  application  of  past 
control  measures; 

(4)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures  or  as  otherwise 
limited  by  the  Special  Provisions; 

(5)  WUdlife;  , 

(6)  Earthquake:  ) 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigation  wrater  supply, 
if  due  to  a  cause  of  loss  listed  in  section 
10(aXl)  through  (7)  tiut  occun  durii^  the 
insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  m  section  12  of  the  Basic 
Provisions,  we  will  not  insure  any  loss  ot 
production  due  to: 

(1)  Bypassed  acreage  because  ot. 
(i)  The  breakdown  or  non-operatkm  of 

equipment  or  faciUties;  or 

(ii)  The  availability  of  a  crop  insurance 
payment  We  may  deny  any  indemnity 
immediately  in  such  circumstance  or,  if  an 
indemnity  has  been  paid,  require  you  to 
repay  it  to  us  with  interest  at  any  time 
acreage  wfas  bypassed  due  to  Ui#  availability 
of  a  crop  insurance  payment;  or 

(2)  Your  failure  to  follow  the  rsquirements 
contained  in  the  processor  contract 

11.  Duties  In  The  Event  of  Dam^e  or  Loss. 

In  addition  to  the  requirements  of  section 
14  of  the  Basic  Provisions,  you  must  give  us 
notice: 

(a)  Not  later  than  48  houn  after 

(1)  Total  destruction  of  the  sweet  cora  oo 
die  unit;  or 

(2)  Discontinuance  of  harvest  on  a  unit  on 
which  imharvested  production  remains. 

(b)  Within  3  days  after  the  date  harvest 
should  have  started  on  any  acreage  that  will 
not  be  harvested  unless  we  have  previously 
released  the  acreage.  You  must  also  provide 
acceptable  documentation  of  the  reason  the 
acreage  was  bypassed.  Failure  to  provide 
such  documentation  will  result  in  our 
determination  that  the  acreage  was  bypassed 
due  to  an  uninsured  cause  of  loss.  If  the  crop 
will  not  be  harvested  and  you  wish  to  destroy 
the  crop,  you  must  leave  representative 
samples  of  the  unharvested  crop  for  our 
inspection.  The  samples  must  be  at  least  10 
feet  wide  and  extend  the  entire  length  of  each 
field  in  each  unit.  The  samples  must  not  be 
destroyed  until  the  earUer  of  our  isspection 
or  15  dajrs  after  notice  is  given  to  us;  and 
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«     (c)  At  iMst  15  days  prior  to  the  begioniag 
of  harvest  if  you  intend  to  claim  an 
indemnity  on  any  unit,  or  immediately  if 
damagn  it  discovered  during  the  IS  day 
pariod  or  during  harvaat,  ao  that  vn  may 
inapact  any  damaged  productioa.  If  you  £dl 
to  notify  us  and  such  blhira  results  in  our 
inability  to  inspect  the  damaged  production. 
«*■  will  consider  all  such  production  to  be 
undamaged  and  include  it  as  production  to 
count.  You  are  not  requirad  to  delay  harveaL 
12.  Settlement  of  Claim. 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate,  acceptable  production  records: 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  »iich  production 
lacords  were  not  provided;  or 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
■craaga  for  the  units. 

(b)  in  the  event  of  loet  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acraege  by  its 
respective  production  guarantee,  by  type  if 
applicable: 

(2)  Multiplying  each  result  of  section 
12(bHl)  by  the  respective  price  election,  by 
type  if  applicable: 

(3)  Totaling  the  raeults  of  section  12(bN2) 
if  there  are  more  than  one  type: 

(4)  Multiplying  the  total  production  to 
count  (see  section  12(c)).  for  each  type  if 
applicable,  by  its  respective  price  election; 

(5)  Totality  the  reaulU  of  section  12(bM4) 
If  there  are  mora  than  one  type; 

(S)  Subtracting  the  results  of  section 
12(bH4)  £rom  the  results  of  taction  12(bM2)  if 
there  is  only  one  type  or  subtracting  the 
results  of  section  12(bM5)  from  the  raauh  of 
section  12(bM3)  if  then  are  more  than  one 
type:  and 

(7)  Multiplying  the  result  of  section 
12(bM8)  by  your  share. 

For  example: 

You  have  a  100  percent  share  in  100  aciee 
of  type  A  processing  sweet  com  in  the  unit, 
with  a  guarantee  of  3.0  tons  per  acre  and  a 
price  election  of  S50.00  per  (on.  You  are  only 
able  to  harvest  200  tons.  Your  indemnity 
would  be  calculated  as  follows: 

(1)  100  acraaxa.O  tonsa300  tons  guarantee; 

(2)  300  tonsx$50.00  price 

election>SlS,000.00  value  of  guarantee; 
(4)  200  tonsxSSO  00  price 

election<i$10,000.00  value  of  pitMhaction 
to  count; 

(6)  S15.000.00  -  $104n0l00i45,000.00  loss: 

(7)  $5,000.00x100  p«i«MlM5,000.00 

indemnity  payment. 

You  also  have  a  100  percent  share  in  100 
acres  of  type  B  proceaaiog  sweet  com  in  the 
same  unit,  with  a  guarantee  of  4.0  tons  per 
acre  and  a  price  election  of  $45.00  per  Ion. 
You  are  only  able  to  harvest  350  tons.  Your 


total  indemnity  for  both  types  A  and  B  would 
be  calculated  as  follows: 

(1)  100  acresxa.O  tons»300  tons  guarantee  for 

type  A,  and 
100  acieex4.0  tons>400  tons  guarantee  for 
typeB: 

(2)  300  toosxSSO.OO  price 

election-$15,000.00  value  of  guarantee 
for  type  A,  and 
400  tonsx$45.00  price  election<^18,(M0.00 
value  of  guarantee  for  type  B; 

(3)  $15,000.00  *  $18,000.00=$33.000.00  total 

value  of  guarantee: 

(4)  200  tonsx$50.00  price 

election=S1 0.000.00  value  of  production 
to  count  for  type  A,  and 
350  tonsx$4S.00  price  elections$15.750.00 
value  of  production  to  count  for  type  B; 

(5)  $10.000.0&«-Sl5.75O.0O>$25,75O.0O  total 

value  of  production  to  count; 

(6)  $934M».00-$2S,750.00>$7,250.00  loss; 

(7)  $7,250.00  lossxlOO  percent>$7.2S0.00 

indemnity  payment. 

(c)  The  total  production  to  count,  specified 
in  tons  of  unhusked  ear  weight,  &om  all 
insurable  acreage  on  the  unit  will  include: 

(1)  All  appraised  production  as  follows: 

(1)  Not  less  than  the  production  guarantee 
far  aerate: 

(A)  That  is  abandoned: 

(B)  That  is  put  to  another  uae  without  our 
consent; 

(C)  That  is  damaged  solely  by  uninsured 
cau8ea;ar 

(D)  For  which  you  fail  to  provide 
production  records  that  are  acceptable  to  us. 

(ii)  Production  lost  due  to  uninsured 
causes. 

(iii)  Production  on  acreage  that  is  bypassed 
unless  the  acreage  «vas  bypassed  due  to  an 
insured  cause  of  loss  which  resulted  in 
production  which  would  not  be  acceptable 
under  the  terms  of  the  processor  contract 

(iv)  Potential  pixxluction  on  insured 
acrsege  that  you  intend  to  put  to  another  uae 
or  abandon,  if  you  and  «*e  agree  on  the 
appraiaod  amount  of  production.  Upon  such 
•peeaant.  the  insurance  pariod  for  that 
■OMf*  will  end  when  you  put  the  aciM§a 
to  ^fW^*W^  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  teeched: 

(A)  If  you  do  not  elect  to  continue  to  caie 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreege  to  another  use  if  you  agrae  to 
leave  Intact,  and  provide  sufficient  care  for, 
repreaantative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount  of 
production  to  count  for  such  acreaga  will  be 
based  on  the  harvested  production  or 
appraisals  from  the  m^^Ih  at  the  time 
harvest  should  have  taJLUWd.  If  you  do  not 
leave  the  required  samples  intact,  or  fail  to 
provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acraaga  lo  another  use  wrill  be  used 
to  detanidna  tka  aoMiant  of  production  to 
count):  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  daoMpi 
occurs  and  the  crop  is  not  hanreatod. 

(2)  All  harvested  processing  sweet  com 
production  from  the  insurable  acreege.  The 
amount  of  such  production  %vill  be: 


(i)  The  usable  tons  of  processing  sweet 
com  shown  on  the  processor  settlement 
sheet,  if  available:  or 

(ii)  Determined  by  dividing  the  dollar 
amount  paid,  payable,  or  which  should  have 
been  paid  under  the  terms  of  the  processor 
contract  for  the  quantity  of  the  sweet  com 
delivered  to  the  processor  by  the  base 
contract  price  per  ton;  and 

(3)  All  harvested  processing  sweet  com 
production  from  any  other  insurable  units 
that  have  been  used  to  fulfill  your  processor 
contract  for  this  unit 

The  total  produc:tion  to  count  will  be 
expresaed  as  an  unhusked  ear  weight  Any 
other  measure  of  production  will  be 
converted  to  an  unhusked  ear  weight 
equivalent 

13.  Late  Planting. 

A  late  planting  period  is  not  applicable  to 
processing  sweet  com  unless  allowed  by  the 
Special  Provisions  and  you  provide  written 
approval  from  the  procaasor  by  the  acreage 
reporting  date  that  it  will  accept  the 
production  from  the  late  planted  acres  when 
it  is  expected  to  be  ready  for  harvaat 

14.  Prevented  Planting. 

Your  prevented  planting  coverage  %vill  be 
40  percent  of  your  production  guarantee  for 
timely  planted  acreege.  If  you  have  limited  or 
additional  levels  of  coverage,  as  specified  in 
7  CFR  part  400,  subpart  T,  and  pay  an 
additional  premium,  you  may  increase  your 
prevented  planting  coverage  to  the  levels 
specified  in  the  actuarial  documents. 

Signed  in  Waahington.  D.C,  on  December 
5,  liM7. 

KaMMlk  a  AckaiMaa, 

Ma/tqger,  Federal  Crop  Insurance 
Corporation. 

IFR  Doc  97-32493  Filed  12-11-07;  8:45  am] 
COM  Mil 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crap  kwuranoe  CocporaMon 

7  CFR  Pwla  443  and  467 
RMOSM^AATS 

Hybrid  Seed  Crop  Insurance 
ReyulatlCNiis  and  Common  Crop 
Inauranoe  ReguMtons,  Hybrid  Seed 
Com  Crop  Ineuranoe  ProvMona 

AOENCY:  Federal  Crop  Insurance 
Corpontion.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FQC)  fitialinw  specific 
crop  provisions  for  the  insurance  of 
h3rbnd  seed  com.  The  provisions  will  be 
used  in  conjunction  with  the  Common 
Crop  Insurance  Policy,  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  hybrid  seed  crop  insurance 
regulations  imder  the  Common  Crop 
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Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  hybrid  seed  crop 
insurance  regulations  to  the  1997  and 
prior  crop  years. 

DATES:  EfEactive  December  12. 1997. 
FOR  RMTMCR  MFORMATION  OOWTACT:  Ron 
Nesheim,  Instuence  Management 
Specialist,  Research  and  Development, 
ftoduct  Development  Division,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road.  Kansas  Oty.  MO  64131. 
telephone  (816)  926-7730. 


ARV 


Executive  Older  No.  1 


>T10N: 


The  OfBce  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866  and,  therefore,  this  rule 
has  not  been  reviewed  by  CH^. 


:  leductioB  Act  of  IttS 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507),  those 
collections  of  information  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  imdar  control 
number  0563-0053. 


Unfuacbd  Maedatea  Refcrai  Act  of 
1905 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (1»<RA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  efiiects  of 
their  regidatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

ExKvttve  Order  Ne.  12012 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612. 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  subatantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

Ragulaloiy  FiosdbUity  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  efiiact  of  this  regulation  on  small 
entities  will  be  no  greater  than  on  larger 
entities.  Under  the  current  regulations, 
a  producer  is  required  to  complete  an 


application  and  acreege  report  If  the 
crop  is  damaged  or  destroyed,  the 
insured  is  required  to  give  notice  of  loss 
and  provide  the  necessary  information 
to  complete  a  claim  for  indemnity.  This 
regtdation  does  not  alter  those 
requirements. 

The  amount  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
significantly  from  the  amoimt  of  work 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  605).  and  no  Regulatory 
Flexibility  Analysis  was  prepared 

Federal 


Pragrani 

This  program  is  listed  in  the  Cirtalog 
of  Pedraal  Domestic  Assistance  luider 
No.  10.450. 

Exacntive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Onler  No. 
12372.  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24. 1983. 

Executive  Order  No.  129SS 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  No. 
12988  on  civil  justice  reform.  The 
provisions  of  this  rule  will  not  have  a 
retroactive  effect  The  provisions  of  this 
rule  will  preempt  State  and  local  laws 
to  the  extent  such  State  and  local  laws 
are  inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  pwt  11  must  be 
exhausted  before  any  action  against 
FCIC  for  judicial  review  may  be  brought 

Environmental  Evahiatioa 

This  action  is  not  expected  to  have  a 
significant  induct  on  the  quality  of  the 
htunan  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Nalkmal  PerfiannaKe  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
imnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Thittsday,  January  2. 1997,  FCIC 
published  a  proposed  rule  in  the 
Federal  Register  at  62  FR  48  to  add  to 
the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457).  a  new 
section,  7  CFR  457.152  (Hybrid  Seed 


Com  Crop  Insurance  Provisions).  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  instiring 
hjrbrid  seed  com  found  at  7  CFR  part 
443  and  will  be  effactive  for  the  1998 
and  succeeding  crop  years.  This  rule 
also  amends  7  CFR  part  443  to  restrict 
its  efiisct  to  the  1997  and  prior  crop 
yeers. 

Following  publication  of  the  propoeed 
rule,  the  public  was  afforded  60  deys  to 
submit  written  comments.  A  total  of  37 
conunents  were  received  from  reinsuied 
companies  and  an  insurance  service 
organization.  The  comments  received, 
and  FCIC's  responses,  follow: 

Comment  A  reinsured  company  and 
an  insiuence  service  organization  stated 
that  the  current  hybrid  seed  policy 
limits  the  amoimt  of  other  insurance 
which  can  be  carried  on  hybrid  seed 
ctnn  to  one  and  a  half  times  the 
maximum  amoimt  of  insurance 
available.  Since  no  such  restriction 
appears  in  this  1998  {Mroposal,  the 
conunenter  assumes  that  this  is  no 
longer  applicable  and  supports  not 
having  this  restriction  in  the  policy. 

Response:  The  policy  provision  tK^t 
limited  the  amount  of  other  insurance  to 
one  and  a  half  times  the  highest  price 
election  has  been  deleted.  This  deletion 
will  be  identified  in  the  Summary  of 
Changes  when  the  new  policy  is  issued. 
Comment  A  reinsured  company  and 
an  insurance  service  organization 
suggested  that  the  name  of  the  Crop 
Provisions  be  changed  to  "hybrid  seed 
com"  rather  than  "hybrid  com  seed". 
Ever3rone  in  the  seed  com  industry 
refars  to  it  as  hybrid  seed  com. 

Response-.  FCIC  has  made  the  change 
accordingly. 

Ctmunent  A  reinsured  company  and 
an  insurance  service  organization 
suggested  that  the  definition  of 
"Amount  of  insurance  per  acre"  be 
revised  to  match  how  this  coverage  is 
shown  and  defined  in  the  Spedal 
Provisions,  although  the  commented 
stated  that  the  S{>ecial  Provisions 
definition  should  be  multiplied  by  the 
price  election  before  subtracting  the 
minimtim  guaranteed  payment  The 
county  yield  is  multiplied  by  the  factor 
for  the  coverage  level  selected,  which  is 
multiplied  by  the  price  election  selected 
by  the  producer  less  any  minimum 
guaranteed  payment  , 

Response:  PCIC  has  revised  and 
clarified  the  definition  to  show  the 
proper  calculation.  Since  the  calculation 
is  in  the  Crop  Provisions,  it  will  be 
removed  from  the  Special  Provisions. 

Comment  A  reinsured  company  and 
an  insurance  service  organization  were 
concerned  about  the  definition  of 
"bushel"  and  the  provisions  in  section 
12(g)(3)  (redesignated  section  12(f)(3)) 
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that  requires  the  insurance  provider  to 
work  the  claim  in  the  same  manner  as 
the  records  provided  by  the  seed 
company  to  establish  the  approved 
yield.  Since  the  yields  from  the  Mad 
company  are  submitted  to  the  FCIC 
Regional  Service  Office  (RSO)  for 
determination  of  the  approved  yield,  the 
FOC  RSO  needs  to  inform  the  insurance 
providers  when  a  seed  company  is  using 
its  own  conversion  charts  and  what  this 
chart  is  so  that,  at  claim  time,  the 
production  to  count  can  be  converted  in 
the  same  manner  as  the  approved  3rield 
was  determined. 

Response:  In  order  to  ensure  the 
accuracy  of  any  claim,  the  same 
moisture  and  weight  per  bushel  must  be 
used  to  calculate  the  amount  of 
insurance  and  the  production  to  count. 
The  FXHIC  procedure  will  specify  that 
the  seed  company  will  provide  its 
conversion  chart  with  the  production 
records.  FCIC  will  provide  the 
conversion  chart  to  the  insurance 
provider  when  the  moisture  or  weight 
used  to  determine  a  bushel  differs  from 
the  definition  stated  in  the  policy. 

Comment  A  reinsured  company  and 
an  insurance  service  organization  were 
concerned  with  the  definition  of 
"fiomale  parent  plants,"  where  there  is 
reference  to  the  stamens  (taasles)  being 
removed.  The  commenters  indicated 
that  some  seed  companies  are 
experimenting  with  male  sterile  plants 
from  which  the  stamens  may  not  have 
to  be  removed. 

Response:  PCIC  has  revised  the 
definition  to  accommodate  those 
instanree  wherein  parent  plants  are 
rendered  male  sterile  by  means  other 
than  detassling. 

Coounent:  A  reinsured  company  and 
an  insurance  service  organization 
suggested  that  the  derinition  of 
"interplanting"  be  revised  to  match  its 
use  in  the  Special  Provisions. 
Interplanting  is  listed  as  a  separate  type 
with  a  difierent  county  yield  than 
standard  planting.  The  male  parent 
plants  are  planted  between  every  female 
parent  plant  row  rather  than  in  a 
planting  pattern  as  defined  in  the  Crop 
Provisions. 

Response:  The  Special  Provisions 
uses  tne  term  "interplanting"  and  the 
Crop  Provisions  uses  the  term 
"interplanted",  and  both  terms  have 
different  meanings.  To  avoid  any 
confusion  between  these  terms.  FQC 
will  change  the  reference  to 
"interplanting"  to  "non-standard 
planting"  in  the  Special  Provisions. 

Comment:  A  reinsured  company 
suggested  that  in  the  definition  of 
"irrigated  practice."  the  words  "and 
quality"  be  added  after  the  words 
"•  •   •  providing  the  quantity." 


Response:  FQC  agrees  that  water 
quality  is  important  However,  there  are 
no  clear  criteria  regarding  the  quality  of 
water  necessary  to  produce  a  crop.  The 
highly  variable  factors  involved  would 
make  such  criteria  difficult  to  develop 
and  administer.  The  provisions 
regarding  good  farming  practices  can  be 
applied  in  situations  in  which  the 
insured  failed  to  eaerciae  due  care  and 
diligence  in  the  application  of  irrigation 
water.  Therefore,  no  changp  ha*  bain 
made. 

Comment  An  insurance  service 
oiganization  suggested  adding,  in  the 
diAnition  of  "non-seed  amount,"  the 
phrase  "(rejected  for  seed  purposes)"  or 
something  similar  after  the  Grst 
reference  to  "non-seed  production"  for 
clarification. 

Response:  FOC  has  revised  the 
«i^flnjHon«  and  section  12  to  clarify  that 
non-Mad  production  is  production  that 
does  not  qualify  as  seed  production 
because  of  inadequate  germination. 

Comment  A  reinsured  company  and 
an  insurance  service  organization 
suggested  that  the  definition  of  "planted 
acreage"  be  amended  to  require  that  the 
male  and  female  parent  plants  be 
planted  in  accordance  with  the 
production  management  practices  of  the 
seed  company. 

Response:  The  definition  of  "planted 
acreage"  is  broad  enough  to  permit 
planting  in  accordance  with  practices  of 
the  seed  company.  The  requirement  that 
parent  plants  be  planted  in  accordance 
with  the  production  management 
practices  of  the  seed  company  is  more 
sppropriate  in  sections  7  and  10 
raguding  insured  crop  and  causes  of 
loss  and  those  provisions  have  been 
revised  accordingly. 

Comment  An  Insurance  service 
organization  suggested  that  a  conflict 
exists  between  the  definition  of 
"sample"  and  "inadequate  germination" 
because  the  germination  rate  is 
determined  by  using  a  certified  seed  test 
on  clean  seed,  not  field  run  seed. 

Response:  There  is  no  conflict 
between  the  terms.  The  sample  must  be 
at  least  3  pounds  of  field  run  seed.  The 
germination  rate  is  based  on  the  amount 
of  clean  seed  obtained  from  that  sample. 
No  change  has  been  made. 

Comment  An  insurance  service 
organization  asked  why  a  "seed 
company"  must  now  be  a  corporation 
(previously  defined  as  a  "business 
enterprise"),  and  if  there  are  any 
legitimate  seed  companies  that  are  not 
corporations. 

Response:  A  seed  company  need  only 
be  a  corporation  if  the  seed  company  is 
also  the  producer.  To  cover  all  other 
situations,  FQC  has  changed  "a 


corporation"  to  "a  business  enterprise" 
in  the  definition  of  "seed  company." 

Comment:  An  iiuurance  service 
organization  suggested  that  section  2(a) 
be  rearranged  as  follows:  "*  *  *  a  basic 
unit,  as  defined  in  section  1  of  the  Basic 
Provisions,  may  be  divided  *  •  •" 
(instead  of  "(basic  unit))"  at  the  end  of 
the  earlier  phrase. 

Response:  All  definitions  and  thoM 
provisions  common  to  most  crops  with 
respect  to  units  have  been  deleted  and 
moved  to  the  Basic  Provisions. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization  stated 
that  the  provisions  contained  in  section 
2(e)(1),  which  require  the  insured  to 
keep  records  by  optional  unit  for 
optional  units  to  apply,  conflict  with 
section  3(b)  which  correcUy  indicates 
that  production  reporting  requirements 
do  not  apply  to  this  crop.  In  most 
instances  the  seed  com  is  harvested  and 
hauled  directly  to  the  seed  companies' 
processing  fscilities.  The  seed  company 
maintains  records  of  planted  acreage 
and  harvested  production  and  provides 
all  of  the  yield  records  used  by  the  FQC 
RSO  to  esteblish  the  approved  yields. 
All  references  to  the  insured 
maintaining  records  by  optional  unit 
should  not  be  a  requirement  since  this 
is  maintained  at  the  seed  company 
level.  The  historical  yield  of  the 
producer's  seed  corn  is  not  used  to 
establish  the  amount  of  insurance  as 
stated  in  this  item  as  this  is  based  on  the 
county  yield,  coverage  level  and  price 
elected  and  any  minimum  giuuanteed 
payment.  Seed  corn  producers  will 
often  plant  different  varieties  from  year 
to  year  with  different  expected  yields. 
Therefore,  the  actual  yield  produced 
from  the  previous  year  has  little  or  no 
value  for  the  producer  in  subsequent 
years. 

Response:  The  insured  must  have 
verifiable  records  of  planted  acreage  and 
production  for  eech  optional  unit  for  at 
least  the"*   *   *  last  crop  year  used  to 
determine  the  amount  of  insurance". 
This  requirement  shoidd  not  be 
removed  simply  because  the  seed 
company  maintains  those  records,  in 
order  to  protect  the  integrity  of  the 
program,  FQC  must  be  able  to  verify  the 
accuracy  of  the  guarantee  for  each  unit 
If  the  producer  cannot  produce  the 
records  from  each  optional  unit,  they 
will  be  combined  into  basic  units.  The 
insured  can  obtain  the  necessary  records 
from  the  seed  company.  These 
provisions  have  been  deleted  and 
moved  to  the  Basic  Provisions. 

Comment:  A  reinsured  company  was 
concerned  about  the  requirement  that 
the  producer  must  meet  all  the 
requirements  in  section  6.  They  stated 
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that  these  requirements  should  not  be 
mandatory  for  every  acreage  report. 

Response:  The  information  required 
by  the  acreage  repnirt  is  necessary  to 
establish  liability,  premium,  and 
insurability  of  the  acreage.  No  change 
has  been  made. 

Comment:  A  reinsured  company  and 
an  insurance  service  oiganization 
mentioned  that  in  section  6(a),  each 
individual  producer  is  the  named 
insured  under  this  program  and  may  not 
know  the  type  or  variety  of  hybrid.  The 
seed  companies  provide  the  seed  and 
the  producer  grows  it.  Seed  companies 
do  not  want  this  information  going  any 
further  than  necessary  while  still 
meeting  the  requirements  of  the  MPQ 
program.  This  information  is  needed 
only  in  the  event  of  a  claim  and  can  be 
obtained  from  the  seed  company  as 
needed  at  that  time.  The  commenter 
believes  collection  of  this  information 
should  be  an  option  since  the  insurance 
provider  may  want  to  capture  it  in 
certain  instances  but  not  for  all 
insiueds.  Therefore,  this  shoidd  be  an 
option,  not  mandatory  as  it  would  be 
with  the  word  "must"  in  the  proposed 
language. 

Response:  The  reporting  requirement 
by  type  or  variety  must  be  maintained 
for  rating  purposes  and  to  determine 
liability  and  premium  for  the  unit.  Such 
information  cannot  be  obtained  only  at 
the  time  of  loss.  It  is  the  responsibility 
of  the  producer  to  provide  the 
information  which  should  be  contained 
in  the  hybrid  seed  com  processor 
contract  No  change  has  been  made. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
mentioned  that  section  6(b)  requires  that 
acreage  occupied  by  the  male  parent 
plants  be  reported.  They  reelize  it  is 
conunon  for  other  crops  to  obtain  all 
insurable  and  uninsurable  acreage  of  the 
crop.  However,  this  stipulation  to 
capture  the  total  acreage  occupied  by 
the  male  parent  plants  is  an  unnecessary 
and  burdensome  requirement  for  hybrid 
seed  com.  The  commenter  suggested 
that  this  should  be  determined  in  the 
event  of  a  claim.  A  number  of  seed 
companies  require  that  the  male  acres 
be  destn>)red  idter  pollination. 

Response:  The  requirement  to  report 
any  acreage  occupied  by  male  parent 
plants  u  necessary  to  determine  the 
correct  amount  of  insuraiu:e  for  a  unit 
since  acres  with  male  plants  are  not 
insurable.  The  amount  of  instuance  is 
determined  on  the  Siunmary  of 
Coverage  so  the  insurance  provider 
cannot  wait  until  a  loss  to  determine 
insurable  acreage.  The  burden  of 
determining  the  amount  of  acreage 
occupied  by  the  male  plant  can  be 
minimized  by  mathematical  calculation 


based  on  the  planting  pattern  of  the 
cro|).  No  change  has  been  made. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
questioned  section  6(c),  which  requires 
the  insured  to  certify  that  there  is  a 
hybrid  seed  cbm  processor  contract  and 
the  amount  of  any  minimum  guaranteed 
pajrment.  The  commenter  questions 
what  constitutes  certification.  It  is  their 
feeling  that  if  the  insured  goes  through 
the  FQC  RSO  to  obtain  an  approved 
yield,  and  upon  receiving  copies  of  this 
information,  this  would  be  adequate 
certification  as  to  the  insured  having  a 
contract.  The  presimiption  is  that  the 
FQC  RSO  would  not  go  through  this 
process  between  the  producer  and  the 
seed  company  if  there  was  not  some 
type  of  contractual  agreement  in  place. 
If  they  obtain  some  of  this  information 
directly  from  the  seed  company  it 
would  also  constitute  certification  as  the 
seed  company  would  not  provide  this 
information  if  a  contract  was  not  in 
place.  If  this  does  not  constitute 
certification  for  the  purposes  of  having 
a  contract  then  they  have  some  concerns 
as  to  what  additional  requirements  must 
be  met 

Response:  The  certification 
requirement  is  satisfied  by  a  written 
stetement  on  the  acreage  report  signed 
by  the  producer,  that  such  a  contract 
exists.  In  many  cases,  the  RSO  provides 
an  approved  yield  for  a  variety,  not 
specifically  for  individual  producers. 
Since  a  contract  is  a  condition  of 
insurance,  the  insurance  provider  must 
have  some  assurance  that  a  contract 
existe.  Receipt  of  an  approved  yield 
from  the  RSO  is  not  evidence  of  a 
contract  betwreen  the  processor  and  the 
producer.  No  change  has  been  made. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization  were 
concerned  with  section  6(c)  refsrences 
to  the  minimum  guaranteed  payment 
which,  according  to  the  Crop  Insurance 
Handbook,  must  be  obtained  from  each 
insured.  If  an  insurance  company 
happens  to  insure  all  producers  of  a 
seed  company,  there  is  generally  only 
one  base  contract  which  is  used  for  all 
the  iiulividual  seed  com  producers.  If 
the  base  contract  does  not  provide  a 
minimum  guarantee,  each  insured  is 
still  required  to  certify  to  this  offset 
even  though  this  information  rap  be 
determined  from  the  base  contract 

Response:  Section  6(c)  only  requires 
the  producer  to  report  a  miniTnnm 
guaranteed  payment  if  the  hybrid  seed 
com  processor  contract  contains  such  a 
payment.  No  change  has  been  made. 

Comment:  An  insurance  service 
organization  asked  if  all  the  exceptions 
in  section  7(a)(4)a)-(iv)  should  be 
required  by  written  agreement  For 


example,  the  commenter  questions  why 
acreage  with  female  and  male  parent 
plants  in  the  same  row  would  ever  be 
insurable.  Perhaps  the  phrase  "unless 
allowed"  should  be  removed  from  item 
(4)  and  inserted  at  the  specific  items 
where  it  is  actually  possible. 

Response:  Current  planting  practices 
do  not  allow  male  and  female  plants  to 
be  planted  in  the  same  row.  However, 
accepteble  planting  practices  may 
change  and  the  provision  must  allow  a 
certain  amount  of  flexibility  to  cover 
such  changes.  No  change  has  been 
made. 

Comment:  A  reinsured  company 
questioned  section  7(c)  ptertaining  to  a 
producer  who  is  also  the  seed  compmny. 
If  a  seed  com  producer  is  insiued  as  an 
individual,  and  also  owns  the  seed  com 
company  under  a  corporate  name  and 
the  company  contracts  with  other 
producers,  the  commenter  questions 
whether  this  situation  would  fall  into 
the  procediu^  outlined. 

Response:  If  the  other  conditions  in 
section  7(c)  are  met,  the  seed  company 
could  be  eligible  for  insurance.  Section 
7(c)  has  been  amended  for  clarification. 

Comment:  An  insurance  service 
organization  asked  that  since  "seed 
company,"  by  definition,  is  required  to 
be  a  corporation,  whether  it  is  necessary 
to  repeat  the  requirement  again  in 
section  7(c)(1). 

Response:  A  seed  company  is  no 
longer  reqiiired  to  be  a  corporation 
except  when  the  seed  company  is  also 
the  producer.  FOC  has  revised  the 
definition  of  "seed  company"  to  specify 
business  enterprise  and  added  a 
provision  requiring  a  seed  company  that 
is  also  an  insured  to  be  a  corporation. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization  were 
concemed  with  section  7(c)(3)  which 
stetes  that  if  accepteble  sales  records  are 
not  available,  the  crop  may  only  be 
insured  under  the  Coarse  Grains  Crop 
Provisions.  Since  the  )rield  potential  for 
seed  com  is  considerably  less  than  for 
commercial  field  com,  a  normal  seed 
com  crop  could  be  harvested  and  still 
potentially  have  a  payable  loss  under 
the  Coarse  Grains  Crop  Provisions. 
Language  similar  to  "*  *  *  may  only  be 
insured  by  written  agreement  *  *  *"  ia 
reconunended. 

Response:  FQC  agrees  that  hylvid 
seed  com  is  best  suited  for  insurance 
under  the  Hybrid  Seed  Com  Crop 
Provision,  but  records  must  be  provided 
to  assure  that  the  person  seeking 
insurance  is  a  bona-fide  producer  of 
hybrid  seed  com.  If  the  crop  is  insured 
under  the  Coarse  Grains  Crop 
Provisions,  the  approved  yield  would  be 
derived  from  hybrid  seed  com 
production  records  of  the  processor  for 
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the  particular  variety.  The  last  sentence 
of  section  7(c)(3)  has  been  revised  to 
read  "If  such  records  are  not  available, 
the  crop  may  be  insured  under  the 
Coarse  Grains  Crop  Provisions  with  a 
written  agreement:  and  •   *  *." 

Comment:  An  insurance  aervioe 
organization  asked  if  it  is  necetaaiy  that 
the  phrase  "Of  the  insured  crop"  be 
specified  in  section  8(c)  but  not  for 
items  (a)  or  (b). 

Response:  FCIC  has  clarified  the 
provisions.  Further,  since  ftiniiga  to  the 
male  plant  could  also  necessitate 
replanting,  FCIC  has  modified  section 
8(c)  to  include  both  male  and  female 
parent  plants. 

Comment:  An  insurance  service 
organization  stated  that  the  phrase 
"insurance  attaches  after"  in  section 
9(a)  creates  an  ambiguity  with  respect  to 
when  insurance  attaches.  The 
commenter  suggested  that  the  term 
"after"  could  be  changed  to  "once"  (or 
"upon  completion  of  planting:")  and 
then  delete  "is  completely  planted" 
from  items  (1)  and  (2). 

Response:  Section  9(a)  has  been 
clarified. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization  stated 
that  the  provisions  in  section  11(a) 
stipulate  that  any  repraaentative 
■amplea  must  consist  of  one  complete 
planting  pattern  the  entire  length  of  the 
field  if  the  acreage  will  not  be  harvested. 
The  commenters  prefer  that  each 
representative  sample  be  one  complete 
pattern  which  is  long  enough  to  provide 
a  Vioo  acre  sample,  and  that  these  be  at 
various  representative  areas  of  the  field 
rather  than  the  entire  length  of  the  field. 
This  would  be  consistent  with  the 
appraisal  methods  specified  in  the  loss 
adjustment  procedures. 

Response:  More  than  one 
representative  sample  may  be  required 
by  the  insurance  provider,  and  such 
samples  may  be  in  different  parts  of  the 
field.  However,  by  having  a  strip  the 
entire  length  of  the  field,  the  loss 
adjuster  can  choose  the  areas  to  be 
sampled  and  is  not  restricted  to  the  crop 
the  insured  chose  to  leave  for  this 
purpose.  This  permits  a  more  accurate 
appraisal.  Further,  it  would  be  difficult 
for  the  person  harvesting  the  crop  to 
know  what  constitutes  Vioo  of  an  acre. 
No  change  has  been  made. 

Continent;  An  insurance  service 
organization  suggested  that  since  the 
Basic  Provisions  state  that  the  term 
"representative  sample"  will  be  further 
defined  in  the  Crop  Provisions,  it 
should  be  included  in  section  1  with  the 
other  definitions  (as  in  the  1986-CHlAA 
738)  so  the  term  would  be  more  easily 
located. 


Response:  The  reouirements  for 
representative  samples  are  substantive 
and,  theraface,  should  not  be  in  the 
definition  section.  The  Basic  Provisions 
are  revised  to  amend  the  definition  to 
state  "as  specified  in  the  Crop 
Provisions". 

Comment:  A  reinsured  company  and 
an  insurance  service  oi^ganization 
disagreed  that  section  11(b)(2)  should  be 
a  mandatory  i^uirament  for  all 
producers  having  a  loss.  If  all  seed  com 
producers  for  a  seed  company  are 
insured  with  the  same  insurance 
company,  the  company  knows  that  all  of 
their  producecs  have  a  seed  com 
contract.  The  company  will  already 
have  a  copy  of  the  base  contract  for  the 
seed  company  and  are  not  gaining 
aojTthing  by  having  to  obtain  the  exact 
contract  in  effect  for  each  producer.  If 
some  producers  insured  with  an 
insurance  company  grow  seed  com  for 
various  seed  companies  (not  all  of  their 
producers  are  insured  with  them)  there 
may  be  some  benefit  in  obtaining  a  copy 
of  the  contract.  The  commenter  does  not 
believe  this  should  be  a  mandatory 
requirement  for  all  losses. 

Response:  Since  not  all  producers 
may  receive  the  same  contract  terms,  the 
insurance  compwny  must  verify  contract 
terms,  unless  it  has  been  determined 
that  the  contract  provided  by  the  seed 
company  is  used  for  all  its  producers 
without  any  waivers  or  amendments. 
Section  11(b)(2)  has  been  revised 
accordingly. 

Comment:  An  insurance  service 
organization  suggested  that  section 
12(e)(l)(v)  (redesignated  section 
12(d)(l)(v))  of  the  policy  should  not 
allow  the  insured  to  defer  settlement 
and  wait  for  a  later,  generally  lower 
appraisal,  especially  on  crops  that  have 
a  short  "shelf  life." 

Response:  A  later  appraisal  will  only 
be  necessary  if  the  insurance  provider 
and  the  insured  do  not  agree  on  the 
appraisal  or  the  insurance  provider 
believes  the  crop  needs  to  be  carried 
further.  The  producer  must  continue  to 
care  for  the  crop.  If  the  producer  does 
not  care  for  the  crop,  the  original 
appraisal  will  be  used.  No  change  has 
been  made. 

Comment:  An  insurance  service 
organization  stated  that  section  12(e)(2) 
(redesignated  section  12(d)(2))  counts 
harvested  production  delivered  to  the 
seed  company,  whereas  section  4d(l)(I] 
of  the  1986-CHIAA  738  counts 
harvested  production  delivered  to  and 
accepted  by  the  seed  company.  The 
commenter  questioned  whether  this  is 
change,  or  should  this  provision  be 
interpreted  to  mean  that  production  is 
not  considered  delivered  until  it  is 
accepted. 


Response:  This  is  a  change.  Section 
12(d)(2)  provides  that  seed  production 
to  be  counted  includes  mature  harvested 
production  that  is  delivered  as 
commercial  hybrid  seed  com  to  the  seed 
company  stated  in  the  h3rbrid  seed  com 
processor  contract,  regardless  of  quality, 
unless  the  production  has  inadequate 
germination. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization  asked 
that  since  there  has  been  a  change  in 
amounts  for  moisture  content  (to  15 
percent  moisture  content  instead  of  15.5 
percent,  and  increased  for  ear  com  by 
1.5  pounds,  instead  of  2.0  pounds,  for 
each  percentage  point  of  moisture  in 
excess  of  14.0  percent)  in  sections  12(f) 
(1)  and  (2),  whether  FOC  plans  any 
adjustments  to  previous  yields  that  were 
adjusted  using  the  previous  amounts. 

Response:  Previous  yield  information 
will  not  be  affected.  These  changes  will 
be  effective  for  1998  and  subsequent 
crop  years.  Approved  yields  after  these 
provisions  are  effective  will  be 
determined  on  the  revised  basis. 

Comment:  An  insurance  service 
organization  suggested  that  section 
13(d)(2)  may  be  confusing  because  a 
sentence  that  states  "The  unit  consists 
of  185  acres  *  *  *"  is  followed 
immediately  by  a  sentence  that  states 
"The  unit  consists  of  150  acres  *  *  *." 
The  example  would  be  clearer  if  it 
stated  "The  unit  consists  of  150  acres  of 
female  parent  plants  of  the  same  type 
and  variety  (an  additional  35  acres  are 
occupied  by  the  male  parent  plants, 
which  are  not  insurable).  Of  the  ISO 
acres.  50  acres  were  planted  *   *   *"  or 
some  similar  statement.  At  the  least,  the 
latter  should  read  "The  unit  consists  of 
150  insurable  acres  *  *  *." 

Response:  The  late  and  prevented 
planting  provisions,  common  to  most 
crops,  are  deleted  and  moved  to  the 
Basic  Provisions. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
favored  the  elimination  of  the  substitute 
crop  provisions  under  prevented 
planting  coverage. 

Response:  The  late  and  prevented 
planting  provisions,  common  to  most 
crops,  are  deleted  and  moved  to  the 
Basic  Provisions.  FCIC  has  revised  those 
provisions  to  remove  the  substitute  crop 
provisions. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization  stated 
that  section  13(d)(5),  which  defines  the 
maximum  eligible  acreage  for  prevented 
planting,  conflicts  with  the  ciurent 
provisions,  which  correcUy  states  that 
the  maximum  eligible  acres  for  seed 
com  is  the  number  of  acres  the  producer 
contracted  for  the  crop  year. 
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Response:  FOC  has  clarified  the 
provision  in  the  Basic  Provisions. 
Comment:  A  reinsured  company 
stated  that  it  imderstands  that  FCIC  is 
revising  prevented  planting  for  1998 
and  assumes  these  new  provisions 
would  be  incorporated  into  the  crop 
provisions  for  hybrid  seed  com. 

Response:  The  late  and  prevented 
planting  provisions  have  been  moved  to 
the  Basic  Provisions  and  will  be 
applicable  to  this  policy. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
recommended  deleting  section  14(d). 
Written  agreements  should  not  be 
limited  to  one  year.  Rather,  such 
agreements  shoidd  be  valid  for  the 
period  stated  in  the  agreement.  In  most 
cases,  written  agreements  should  be 
continuous,  as  is  the  case  with  the 
policy.  Limiting  written  agreements  to 
one  jrear  only  increases  administrative 
cost,  complexity  and  opportunity  for 
misunderatanding  and  error. 

Response:  Written  agreements  are,  by 
design,  temporary  and  intended  to 
address  unusual  circiunstances.  If  the 
conditions  that  require  a  written 
agreement  exists  for  multiple  crop  years, 
the  policy  or  Special  Provisions  should 
be  amended  to  accommodate  the 
conditions.  The  written  agreement 
provisions  have  been  deleted  and 
moved  to  the  Basic  Provisions. 

Comment:  An  insurance  service 
organization  suggested  that  section  14(e) 
be  combined  with  the  provisions  in 
section  14(a). 

Response:  Section  14(e)  is  intended  to 
be  a  limited  exception,  not  the  rule, 
affecting  only  those  cases  in  which 
conditions  discovered  after  the  sales 
closing  date  make  a  written  agreement 
necessary.  Therefore,  these  provisions 
should  be  kept  separate.  No  change  has 
been  made  in  the  Basic  Provisions. 
Comment:  A  reinsuured  company 
expressed  a  general  concern  about  many 
of  the  mandatory  requirements  added  to 
those  provisions.  In  its  view,  most  of 
these  requirements  are  unnecessary. 
Failure  to  collect  this  information  in 
prior  years  has  not  caused  problems. 
The  issues  of  reduced  expense 
reimbursement  and  simplification 
should  be  considered  prior  to  finalizing 
these  provisions.  This  policy  proposes 
to  increase  the  expense  of  writing 
hybrid  seed  com  along  with  the  added 
complexity  involved  from  the  additional 
collection  requirements. 

Response:  FCIC  understands  the 
concerns  of  this  commenter.  These  Crop 
Provisions  were  revised  to  reduce 
program  vulnerabilities  and  make  the 
insuring  language  more  precise.  FOC 
has  attempted  to  minimize  any 
additional  requirements  imposed  upon 


the  policyholder,  the  reinsured 
company,  and  the  seed  company.  All 
mandatory  information  is  required  to 
fairly  and  properly  administer  the 
policy. 

In  addition  to  the  changes  described 
above,  FCIC  has  made  minor  editorial 
changes  and  has  amended  the  following 
provisions: 

1.  The  paragraph  preceding  section  1 
has  been  revised  to  refer  to  the 
Catastrophic  Risk  Protection 
Endorsement  for  the  purpose  of 
clarification. 

2.  The  definition  of  "adjusted  yield," 
"amount  of  insurance  per  acre," 
"approved  yield,"  "coimty  yield," 
"dollar  value  per  bushel,"  "field  ruja," 
"hybrid  seed  com  processor  contract," 
and  "insurable  interest"  have  been 
revised  for  clarification. 

3.  A  definition  of  "coverage  level 
factor"  has  been  added  for  clarification. 

4.  The  definitions  of  "days,"  "FSA," 
"final  planting  date,"  "interplanted," 
"irrigated  practice,"  "late  planted," 
"late  planting  period,"  and  "timely 
planted"  have  been  deleted  and  moved 
to  the  Basic  Provisions. 

5.  The  definition  of  "good  farming 
practices,"  "planted  acreage,"  and 
"prevented  planting"  have  been  revised 
to  delete  the  provisions  moved  to  the 
Basic  Provisions. 

6.  The  definition  of  "practical  to 
replant"  has  been  revised  to  clarify  that 
it  will  not  be  considered  practical  to 
replant  unless  production  from  the 
replanted  acreage  can  be  delivered 
imder  the  terms  of  the  hybrid  seed  com 
processor  contract,  or  the  seed  company 
agrees  to  accept  such  production. 

7.  Section  2  has  been  revised  to  delete 
those  provisions  that  have  been  moved 
to  the  Basic  Provisions,  and  to  clarify 
the  unit  structure  for  hybrid  seed  com 
when  the  hybrid  seed  com  processor 
contract  specifies  an  amount  of 
production  to  be  delivered. 

8.  Section  7(d)  has  been  added  to 
allow  the  insured  crop  that  is  under 
contract  with  different  seed  companies 
to  be  insured  under  separate  policies 
with  different  insurance  providers 
provided  all  acreage  of  the  insured  crop 
in  the  county  is  insured. 

9.  Section  8(c)  has  been  revised  for 
clarification. 

10.  In  section  10(b)(4),  the 
requirement  that  the  crop  be  inspected 
and  the  loss  appraised  before  harvest  is 
completed  has  been  deleted  to  be 
consistent  with  section  11(b)(1). 

11.  Section  12(c)  has  been  revised  for 
clarification.  Also,  an  example  of  an 
indemnity  calculation  has  been  added 
for  illustration.  Section  12(d)  is  deleted 
since  it  was  redundant  witii  section 


12(e)  and  the  following  section 
redesignated  accordingly. 

12.  In  section  12{eMl)(I).  as 
redesignated,  adjusted  yield  has  been 
changed  to  amount  of  insurance  per 
acre. 

13.  In  section  12(fK3),  as  redesignated, 
the  last  sentence  has  been  corrected  to 
clarify  that  records  of  the  seed  company 
will  only  be  used  to  determine  the 
amount  of  production  to  coimt  if  the 
production  is  calculated  on  the  same 
basis  as  that  used  to  determine  the 
approved  yield. 

14.  Add  provision  specifying  the 
prevented  planting  coverage  available. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  publication  in  the 
Federal  Regiiter.  This  rule  improves  the 
hybrid  seed  com  insurance  coverage 
and  brings  it  under  the  Conunon  Crop 
Insurance  Policy,  Basic  Provisions  for 
consistency  among  policies.  The  earliest 
contract  change  date  that  can  be  met  for 
the  1998  crop  year  is  December  31, 
1997.  It  is,  therefore,  imperative  that 
these  provisions  be  made  final  before 
that  date  so  that  reinsured  companies 
and  insiueds  may  have  sufficient  time 
to  implement  these  changes.  Therefore, 
public  interest  requires  the  agency  to  act 
immediately  to  make  these  provisions 
available  for  the  1998  crop  year. 

List  of  Subjects  in  7  CFR  Parts  443  amd 

457 

Crop  insurance.  Hybrid  seed  crop 
insurance  regulations,  Hybrid  seed  com. 

Final  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  443  and  457  as  foUovrs: 

PART  443— HYBRID  SEED  CROP 
INSURANCE  REGULATIONS  FOR  THE 
1968  THROUGH  1997  CROP  YEARS 

1.  The  authority  citation  for  7  CFR 
part  443  continues  to  read  as  follows: 

Anthority:  7  U.S.C.  15060).  1506(p). 

2.  The  part  heading  is  revised  to  read 
as  set  fortii  above. 

3.  Subpart  Heading  "Subpart — 
Regulations  for  the  1986  and 
Succeeding  Crop  Years"  is  removed. 

4.  Section  443.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

§443.7    The  application  and  poUcy. 

•        *        •        *        • 

(d)  The  application  for  the  1986 
through  1997  crop  years  is  found  at 
subpart  D  of  part  400,  General 
Administrative  Regulations  (7  CFR 
400.37  and  400.38).  The  provisions  of 
the  Hybrid  Seed  Crop  Insurance 
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Regulations  for  the  1986  through  1997 
crop  years  are  as  follows: 


part  457— common  crop 
insurance  regulations; 
requlahons  for  the  1994  and 
subsequent  contract  years 

5.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  lM)6(p). 

6.  Section  457.152  is  added  to  read  as 
follows: 


I467.1S2    Hybrid  aaad  com  crop  inauranoa 


The  Hybrid  Seed  Com  Crop  Insurance 
Provisions  for  the  1998  and  succeeding 
crop  years  are  as  follows: 

FOC  policies: 

UaitMi  SUlM  DapartBMiit  otA^iaahaim 

Fedmxd  Crop  Insu/ance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FXHC  and  reinsured  policies: 
Hybrid  Seed  Com  Crop  Provisions 

If  a  conflict  oodsts  among  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  The  Catastrophic  Risic  Protection 
Endorsement,  if  applicable:  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisions:  and  (4) 
the  Basic  Provisions.  (§457.8)  with  (1) 
controlling  (2),  etc. 

1.  DefiniUons. 

Adjusted  yield.  An  amount  determined  t>y 
multiplying  the  c»unty  yield  by  the  coverage 
level  CKtor. 

Amount  of  insurance  per  acre.  A  dollar 
amount  determined  by  multiplying  the 
adjusted  yield  by  the  price  election  you 
select  and  subtracting  any  minimum 
guaranteed  payment,  not  to  exceed  the  total 
compeoaation  specified  in  the  hybrid  seed 
com  prooaasor  contract.  If  your  hylmd  seed 
com  processoi  contract  contains  a  minimum 
guaranteed  pajrment  that  is  stated  in  bushels, 
we  will  convert  that  value  to  dollars  by 
multiplying  it  by  the  price  election  you 
selected. 

Approved  yield.  In  lieu  of  the  definition 
contained  in  the  Basic  Provisions,  an  amount 
PQC  determines  to  be  representative  of  the 
]rield  that  the  female  parent  plants  are 
aoqpectad  to  produce  whan  grown  under  a 
specific  production  practice.  PCIC  will 
establish  the  approved  yield  tiased  upon 
records  provided  by  the  seed  company  and 
other  information  it  deems  appropriate. 

Bushel.  Fifty-six  pounds  avoirdupois  of 
shelled  com.  70  pound  avoirdupois  of  ear 
com.  or  the  number  of  pounds  determined 
under  the  seed  company's  normal  conversion 
chart  when  that  chart  is  used  to  determine 
the  approved  yield  and  the  claim  for 
indemnity. 

Certified  seed  test.  A  warm  germination 
test  performed  on  clean  seed  according  to 
specifications  of  the  "Rules  for  Testing 
Seeds"  of  the  Association  of  Official  Seed 
Analysts. 


Commercial  hybrid  seed  com.  The 
offspring  produced  by  crossing  a  male  and 
female  parent  plant,  each  having  a  different 
genetic  character.  This  of&pring  is  the 
product  intended  for  use  by  an  agricultural 
producer  to  produce  a  commercial  field  com 
crop  for  grain. 

County  yield.  An  amount  contained  in  the 
actuarial  documents  that  is  established  by 
FCIC  to  represent  the  yield  that  a  producer 
of  hybrid  seed  com  would  be  expected  to 
produce  if  the  acreage  had  been  planted  to 
commercial  Field  com. 

Coverage  level  factor.  A  factor  contained  in 
the  Special  Provisions  to  adjust  the  county 

Cfor  commercial  field  com  to  reflect  the 
r  value  of  hybrid  seed  com. 

Dollar  value  per  bushel.  An  amount  that 
determines  the  value  of  any  seed  production 
to  count.  It  is  determined  by  dividing  the 
amount  of  insurance  per  acre  by  the  reault  of 
multiplying  the  approved  yield  by  the 
coverage  level  percentage,  expressed  as  a 
decimal. 

Female  parent  plants.  Com  plants  that  are 
grown  for  the  purpose  of  producing 
commercial  hybrid  seed  com  and  have  had 
the  stamens  removed  or  are  otherwise  male 
starila. 

Field  run.  Commercial  hybrid  seed  com 
production  before  it  has  been  dried, 
screened,  or  processed. 

Good  farming  practices.  In  addition  to  the 
definition  contained  in  the  Basic  Provisions, 
good  forming  practices  include  those 
practices  required  by  the  hybrid  saed  com 
processor  contract 

Harvest.  Combining,  threahii^  or  piddi^ 
ears  hom  the  female  parent  plants  to  obtain 
commercial  hybrid  seed  com. 

Hybrid  seed  com  procaaeor  contract.  An 
agreement  executed  between  the  hybrid  seed 
com  crop  producer  and  a  seed  company 
containing,  at  a  minimum: 

(a)  The  producer's  promise  to  plant  and 
grow  male  and  female  parent  plants,  and  to 
deliver  all  commercial  hybrid  seed  com 
produced  from  such  plaata  to  the  seed 
company; 

(b)  The  seed  company's  promiae  to 
purrhaae  the  commercial  hybrid  seed  com 
produced  by  the  producer,  and 

(c)  Either  a  fixed  price  per  unit  of  measure 
(bushels,  hundrecKveight,  etc.)  of  the 
commercial  hybrid  seed  com  or  a  formula  to 
determine  the  value  of  such  seed.  Any 
formula  for  establishing  the  value  must  be 
based  on  data  provided  by  a  public  third 
party  that  establishes  or  provides  pricing 
information  to  the  general  public,  baaed  on 
prices  paid  in  the  open  maricet  (e.g., 
commodity  futures  exctianges),  to  be 
acceptable  for  the  purpose  of  this  policy. 

Inadequate  germination.  Germination  of 
less  than  80  percent  of  the  commercial 
hybrid  seed  com  as  determined  by  using  a 
certified  seed  test 

Insurable  interest.  Your  share  of  the 
financial  loaa  that  occurs  in  the  event  seed 
production  is  damaged  by  a  cause  of  loss 
spec:ified  in  section  10. 

Local  market  price.  The  cash  price  offered 
by  buyers  for  any  production  from  the  female 
parent  plants  that  is  not  considered 
commercial  hybrid  seed  com  under  the  terms 
of  this  policy. 


A4ale  parent  plants.  Com  plants  grown  for 
the  purpose  of  pollinating  female  parent 
plants. 

Min/mum  guaranteed  payment.  A 
minimum  amount  (usually  stated  in  dollars 
or  bushels)  specified  in  your  hybrid  seed 
com  processor  contract  that  will  be  paid  or 
credited  to  you  by  the  seed  company 
regardless  of  the  quantity  of  seed  produced. 

Non-seed  production.  Production  that  doaa 
not  qualify  as  seed  production  because  of 
inadequate  germination. 

Planted  acreage.  In  addition  to  the 
definition  contained  in  the  Basic  Provisions, 
the  insured  crop  must  be  planted  in  rows 
wide  enough  to  permit  mechanical 
cultivation,  unless  otherwise  provided  by  the 
Special  Provisions  or  by  written  agreement 
Planting  pattern.  The  arrangement  of  the 
rows  of  the  male  and  female  parent  plants  in 
a  field.  An  example  of  a  planting  pattern  is 
four  consecutive  rows  of  female  parent  plants 
followed  by  two  consecutive  rows  of  male 
parent  plants. 

Practical  to  replant.  In  addition  to  the 
definition  contained  in  the  Basic  Provisions, 
practical  to  replant  applies  to  either  the 
female  or  male  parent  plant  It  will  not  be 
considered  practical  to  replant  unless 
production  from  the  replanted  acreage  can  be 
delivered  under  the  terms  of  the  hybrid  seed 
com  processor  contract,  w  the  seed  company 
agrees  that  it  will  accept  the  production  from 
the  replanted  acreage. 

Prevented  planting.  In  addition  to  the 
definition  contained  in  the  Basic  Provisions, 
prevented  planting  applies  to  the  female  and 
male  parent  plants.  'The  male  parent  plants 
must  be  planted  in  accordance  with  the 
requiremenU  of  the  hybrid  seed  com 
processor  contract  to  be  considered  planted. 

Sample.  For  the  purpose  of  the  certified 
seed  test,  at  least  3  pounds  of  randomly 
selected  field  nm  shaUod  com  for  each 
variety  of  commercial  hybrid  seed  com 
grown  on  the  unit 

Seed  company.  A  business  enterprise  that 
poasassas  all  licenses  for  marketing 
commercial  hybrid  seed  com  requhed  by  the 
state  in  which  it  is  domiciled  or  operates, 
and  which  posaeases  fecilities  with  enough 
storage  and  drjring  capacity  to  accept  and 
proceaa  the  insured  crop  within  a  reasonable 
amount  of  time  after  harvest  If  the  seed 
company  is  the  insured,  it  must  alao  be  a 
corporation. 

Seed  production.  All  seed  produced  by 
female  parent  plants  with  a  germinatfon  rata 
of  at  least  80  percent  as  determined  by  a 
certified  seed  test 

Shelled  com.  Kernels  that  have  been 
removed  from  the  cob. 

Variety.  The  name,  number  or  code 
assigned  to  a  specific  genetic  cross  by  the 
seed  company  or  the  Special  Provisions  for 
the  Insured  crop  in  the  county. 
2.  Unit  Division. 

For  any  processor  contract  that  stipulates 
the  amoiuit  of  production  to  be  delivered: 

(a)  In  lieu  of  the  definition  of  "basic  unit" 
contained  in  the  Basic  Provisions,  a  tiasic 
unit  will  consist  of  sll  acreage  planted  to  the 
insured  crop  in  the  county  that  will  be  used 
to  fulfill  a  hybrid  seed  com  processor 
contract; 
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(b)  There  will  be  no  more  than  one  basic 
unit  for  all  production  contracted  with  each 
processor  contract; 

(c)  In  accordance  with  section  12,  all 
production  from  any  basic  unit  in  excess  of 
the  amount  under  contract  will  be  included 
as  production  to  count  if  such  production  is 
applied  to  any  other  basic  imit  for  which  the 
contracted  amount  has  not  been  hilfUled;  and 

(d)  Optional  units  will  not  be  established. 
3.  Insurance  Guarantees,  Coverage  Levels, 

and  Prices  for  Determining  Indemnities. 

(a)  In  addition  to  the  requirements  of 
section  3  of  the  Basic  Provisions,  you  may 
select  only  one  price  election  for  all  the 
hybrid  seed  com  in  the  county  insured  tinder 
this  policy  unless  the  Special  Provisions 
provide  different  price  elections  by  variety, 
in  which  case  you  may  select  one  price 
election  for  each  hybrid  seed  com  variety 
designated  in  the  Special  Provisions.  The 
price  election  you  choose  for  each  variety 
must  have  the  same  percentage  relationship 
to  the  maximum  price  ofiisred  by  us  for  each 
variety.  For  example,  if  you  choose  100 
percent  of  the  maximum  price  election  for 
one  specific  variety,  you  must  also  choose 
100  percent  of  the  mainmnm  price  election 
for  all  other  varieties. 

(b)  The  production  reporting  requirements 
contained  in  section  3  of  the  Basic  Provisions 
are  not  applicable  to  this  contract 

4.  Contract  Changes. 

In  accordance  with  section  4  of  the  Basic 
Provisions,  the  contract  change  date  is 
November  30  preceding  the  cancellation 
date. 

5.  Cancellation  and  Termination  Dates. 
In  accordance  with  section  2  of  the  Basic 

Provisions,  the  cancellation  and  termination 
dates  are  N4arch  15. 

6.  Report  of  Acreage. 

In  addition  to  the  requirements  of  section 
8  of  the  Basic  Provisions,  you  must: 

(a)  Report  by  type  and  variety,  the  location 
and  insurable  acreage  of  the  insured  crop; 

(b)  Report  any  acreage  that  is  uninsured, 
including  that  portion  of  the  total  acreage 
occupied  by  male  parent  plants;  and 

(c)  Certify  that  you  have  a  hybrid  seed  com 
processor  contract  and  report  the  amount,  if 
any,  of  any  minimum  guaranteed  payment 

7.  Insured  Crop. 

(a)  In  accordance  with  section  8  of  the 
Basic  Provisions,  the  crop  insured  will  be  all 
the  fismale  parent  plants  in  the  county  for 
which  a  premium  rete  is  provided  by  the 
actuarial  documents: 

(1)  In  which  you  have  a  share; 

(2)  That  are  grown  under  a  hybrid  seed 
com  processor  contract  executed  before  the 
acreage  reporting  date; 

(3)  That  are  planted  for  harvest  as 
commercial  hybrid  seed  com  in  accordance 
with  the  requirements  of  the  hybrid  seed 
com  processor  contract  and  the  production 
management  practices  of  the  seed  company! 
and 

(4)  That  are  not  (unless  allowed  by  the 
Special  Provisions  or  by  written  agreement): 

(i)  Planted  with  a  mixture  of  female  and 
male  parent  seed  in  the  same  row; 

(ii)  Planted  for  any  purpose  other  than  for 
commercial  hybrid  seed  com; 

(iii)  Interplanted  with  andther  crop;  or 

(iv)  Planted  into  an  established  grass  or 
legume. 


(b)  An  instrument  in  the  form  of  a  "lease" 
under  which  you  retain  control  of  the  aerobe 
on  which  the  insured  crop  is  grown  and  that 
provides  for  delivery  of  the  crop  under 
subetantially  the  same  terms  as  a  hybrid  seed 
com  processor  contract  will  be  treated  as  a 
contract  imder  which  you  have  an  insurable 
interest  in  the  crop. 

(c)  A  commercial  hybrid  seed  com 
producer  who  is  also  a  seed  company  may  be 
able  to  insure  the  hybrid  seed  com  crop  if  the 
following  requirements  are  met: 

(1)  The  seed  company  has  an  insurable 
interest  in  the  hybrid  seed  com  crop; 

(2)  Prior  to  the  sales  closing  date,  the  Board 
of  Directors  of  the  seed  company  has 
executed  and  ado{Med  a  corporate  resolution 
that  contains  the  same  terms  as  a  hybrid  seed 
com  processor  contract  This  corporate 
resolution  will  be  considered  a  contract 
under  this  pwlicy; 

(3)  Sales  records  for  at  least  the  previous 
years'  seed  production  must  be  provided  to 
confirm  that  the  seed  company  has  produced 
and  sold  seed.  If  such  records  are  not 
available,  the  crop  may  be  insured  under  the 
Coarse  Grains  Crop  Provisions  «rith  a  written 
agreement;  and 

(4)  Our  inspection  reveals  that  the  storage 
and  drying  facilities  satisfy  the  definition  of 
a  seed  company. 

(d)  Any  of  the  Lasured  crop  that  is  under 
contract  with  diffisrent  seed  companies  may 
be  insured  under  separate  policies  with 
difiiBrant  insurance  providers  provided  all 
acreage  of  the  insured  crop  in  the  counfy  is 
insured.  If  you  elect  to  insure  the  insured 
crop  with  diffisrent  insurance  providers,  yon 
agree  to  pay  separate  administrative  fees  for 
each  insurance  policy. 

8.  Insurable  Acreage. 
In  addition  to  the  provisions  of  section  9 

of  the  Basic  Provisions,  we  %vill  not  insure 
any  acreage  of  the  insured  crop: 

(a)  Planted  and  occupied  exclusively  by 
male  parent  plants; 

(b)  Not  in  compliance  with  the  rotation 
requirements  contained  in  the  Special 
Provisions  or,  if  applicable,  required  by  the 
hybrid  seed  com  processor  contract;  or 

(c)  If  either  the  female  or  male  parent 
plants  are  damaged  before  the  final  planting 
date  and  we  determine  that  the  insured  crop 
is  practical  to  replant  but  it  is  not  replanted. 

9.  Insurance  Period. 

(a)  In  addition  to  the  provisions  of  section 
11  of  the  Basic  Provisions,  insurance  attaches 

upon  completion  of  planting  o£ 

(1)  The  female  parent  plant  seed  on  or 
before  the  final  planting  date  designated  in 
the  Special  Provisions,  except  as  allowed  in 
section  16  of  the  Basic  Provisions;  and 

(2)  The  male  parent  plant  seed. 

(b)  In  accordance  with  the  provisions  of 
section  11  of  the  Basic  Provisions,  the 
calendar  date  for  the  end  of  the  insurance 
period  is  the  October  31  immediately 
following  planting. 

10.  Causes  of  Loss, 
(a)  In  accordance  with  the  provisions  of 

section  12  of  the  Basic  Provisions,  insurance 
is  provided  only  against  the  following  causes 
of  loss  that  occur  within  the  insurance 
period: 

(1)  Adverse  weather  conditions: 

(2)  Fire: 


(3)  Insects,  but  not  Hiim«p»  due  m 
insufficient  or  improper  application  of  peat 
control  measures; 

(4)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures: 

(5)  Wildlife; 

(6)  Earthquake; 

(7)  Volcanic  emption:  or 

(8)  Failure  of  the  irrigation  water  supply, 
if  due  to  a  cause  of  loss  contained  in  section 
10(a)  (1)  through  (7)  that  occurs  durii^  the 
insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  by  section  12  of  the  Basic 
Provisions,  we  will  not  insure  against  any 
loss  of  production  due  to: 

(1)  The  use  of  unadapted,  incompatible,  or 
genetically  deficient  male  or  female  parent 
plant  seed; 

(2)  Frost  or  freeze  after  the  date  established 
by  the  Special  Provisions; 

(3)  Failure  to  follow  the  requirements 
stated  in  the  hytnid  seed  com  processor 
contract  and  production  management 
practices  of  the  seed  company; 

(4)  Inadequate  gemiination,  even  if 
resulting  from  an  insured  cause  of  loss, 
unless  you  have  provided  adequate  notice  as 
required  by  section  ll(bKl):  or 

(5)  Failure  to  plant  the  male  parent  plant 
seed  at  a  time  or  in  a  manner  sufficient  to 
assure  adequate  pollination  of  the  female 
parent  plants,  unless  you  are  prevented  from 
planting  the  male  parent  plant  seed  by  an 
insured  cause  of  loss. 

11.  Duties  In  The  Event  of  Damage  or  Lose. 

(a)  In  accordance  with  the  requirements  of 
section  14  of  the  Basic  Provisions,  you  must 
leave  representative  samples  of  at  least  one 
complete  planting  pattern  of  the  female  and 
male  (jaient  plant  rows  and  extend  the  entire 
length  of  each  field  in  the  unit.  If  you  are 
going  to  destroy  any  acreage  of  the  insured 
crop  that  will  not  be  harvested,  the  samples 
must  not  be  destroyed  until  aft«  our 
inspection. 

(b)  In  addition  to  the  requirements  of 
section  14  of  the  Basic  Provisions: 

(1)  You  must  give  us  notice  of  probable 
loss  at  least  15  days  before  the  t>^nning  of 
harvest  if  you  anticiptate  inadequate 
germination  on  any  unit;  and 

(2)  You  must  provide  a  completed  copy  of 
your  hybrid  seed  com  processor  contract 
uidess  we  have  determined  it  has  already 
been  provided  by  the  seed  company,  and  the 
seed  company  certifies  that  such  contract  is 
used  for  all  its  growers  vrithout  any  waivers 
or  amendments. 

12.  Settiement  of  Claim. 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  recoids: 

(1)  For  any  optional  units,  we  tvill  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  imits.  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  the  units. 

(b)  You  will  not  receive  an  indemnity 
fwyment  on  a  unit  if  the  seed  company 
refuses  to  provide  us  with  records  we  require 
to  determine  the  dollar  value  per  bushel  of 
production  for  each  variety. 
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(c)  In  Um  evant  of  ioM  or  H«m«gw  covored 
by  thia  policy,  w«  will  Mttle  your  claim  on 
any  unit  by: 

(1)  Multiplying  the  insured  acreage  by  its 
raapective  amount  of  insurance  per  acre,  by 
type  uid  variatv  if  applicable: 

(2)  TotaUi^  Um  results  of  section  12(cMl) 
if  there  are  more  than  one  type  or  variety; 

(3)  Multiplying  the  total  seed  production  to 
count  (s«e  section  12(d))  for  each  type  and 
variaty  of  commercial  hybrid  taad  com  by 
the  applicable  dollar  value  per  bushel  for  that 
type  or  variety: 

(4)  Multiplying  the  total  non-seed 
production  to  count  (see  sectioa  12(e))  far 
each  typa  and  variaty  by  the  applicable  local 
market  price  determined  on  the  earlier  of  the 
dale  the  non-seed  production  is  sold  or  the 
date  of  final  iiupection; 

(5)  Totaling  the  resulU  of  sections  12(cM3) 
•nd  12(cN4)  by  type  aad  variety. 

(e)  Subtnictii^  th»  navh  of  section  1 2(cX5) 
from  the  rasuh  of  section  12(cNl)  >f  there  is 
only  one  type  or  variety,  or  subtracting  the 
reault  of  lor  variety:  and 

(7)  Multiplying  the  result  of  section 
12(c)(e)  by  your  share.  For  mamalm 

You  have  a  100  percent  alMam  SO  aow 
iiMund  for  Iha  dawlpp»ant  of  wiety  "A" 
hybrid  aaed  com  la  tka  unit,  with  an  amount 
of  insurance  per  acra  ymanlee  of  $340 
(cxNinly  yield  of  160  buaiMla  timas  a  coverage 
level  factor  of  .867  for  tha  66  pwcant 
covaraga  level,  times  a  price  election  of  S2.45 
par  buaibel,  minus  the  minimum  guaranteed 
payaat  of  aero).  Your  seed  pnwhictiiwi ' 
1,400  buahaia  and  the  doUar  vahM  p« 
waa  tS.80.  Your  noo-aaad  production 
100  bushels  with  a  local  BJarket  value  of 
S2.00  per  bushel.  Your  indemnity  nvould  be 
calculated  aa  follows: 

(1)  50  aciawO40»n 7.000  amount  of 


O)  1.400  buahelsx$0.80-$13,720  vahia  of 
saad  psoduction: 

(4)  100  bushel  of  non  aeed>tS2.00-$200  of 
■on  seed  production: 

(5)  $13.72(HS20O-$13,92O-, 

(6)  S17.000  -  $13,03O-$3.00O;  mmI 

(7)  $3,060x100  I 
indemnity  payment. 

You  alao  have  a  100  percent  share  in  SO 
acres  insured  for  the  development  of  variety 
"B"  hybrid  seed  com  in  the  unit,  with  an 
amount  of  laaaaanoa  Mr  aaaaMnalaa  al 
S297  (county  ytaki  01140  WMa  tteaa  a 
I  factor  of  .867  for  the  65 

I  level,  times  a  price  electioQ 
of  $2.45  per  bushel,  minus  the  minimum 
guaranlaad  payment  of  zero).  You  I 
1,200  baahMa  and  the  dollar  value  pari 
for  tha  hwiaalad  aoMiunt  waa  S8.56.  You  also 
hannsstidaoobnilwbelnpn  issd  with  a 
market  vahaa  of  $2.00  par  buahel.  Your 
indemnity  would  ba  cakulilid  as  follows: 

(1)  50  acraaxS340-$  17.000  amount  of 
inauianoe  guarantee  for  type  "A"  and  50 
acreax$297«$14,850  amount  of  insurance 
guarantee  (or  type  "B"; 

(2)  Sl7.00O>$14.85O>S31.85O  amount  of 
inauianca  guarantee: 

(3)  1,400  buahaisx$e.ao-$13,720  value  of 
seed  producticm  for  type  "A"  aftd  1.200 
bushelsx$«.5e^$10.272  value  of  seed 
producticm  for  type  "B": 

(4)  100  bmhaU  of  non-seedx$2.00o$200  of 
Don-aaad  production  for  type  "A"  and  200 


buahels  of  non  seed>^2.00-S400  of  non-seed 
production  for  type  "B": 

(5)  Sl3.720-)'$20afS10,272-^S400-$24,592 
value  of  production  to  count; 

(6)  $31,850-  $24.592^$7.258;  and 

(7)  $7,258x100  percent  share:z$7,258 
indemnity  payment. 

(d)  Production  to  be  counted  as  saad 

production  will  include: 
(1)  All  appraiaed  production  as  follows: 
(i)  Not  lass  than  the  amount  of  inauranca 

per  aoo  fori 

(A)  Ttel  la  I 

(B)  Put  to thm  naa  without  our  < 

(C)  That  is  rlaw^pil  aolaly  by  uninaurad 


(PH  For  which  you  fail  toqprovide 
Doaplibia  production  records; 
(ii)  Production  lost  due  to  uninaurad 


(iii)  Mature  unharvested  production  with  a 
germination  rate  of  at  least  80  percent  of  the 
commercial  hybrid  seed  com  as  datarminad 
by  a  cartiflad  seed  laaL  Any  such  productioo 
may  be  adfuatad  in  accordance  with  aaction 
12(f): 

(iv)  lomiature  appcaiaed  productiaa; 

(v)  Potential  production  on  ineuiad  acnaga 
that  jrou  inland  to  put  to  aapllMr  aaa  or 
abandon,  if  you  and  «ve  •graa  on  tka 

'  amount  of  production.  Upon  such 
the  insurance  period  for  that 
will  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agpaaoMnt  on  the  appraised  amount  of 
production  is  not  raadsad: 

(A)  If  you  do  not  aiad  to  conliDua  to  cava 
tor  the  crop,  w*  may  give  you  consent  to  put 
the  srrssgs  to  anothir  uae  if  you  agree  to 
leave  intact,  and  provida  aafllcient  caia  for, 
repreaentativa  lawplaa  af  Iha  crop  in 
locatiooa  accaglihlB  ta  aa  ffta  Maount  of 
productfon  to  ooual  for  audi  acraaga  will  be 
baaed  on  the  harvested  production  or 
appraisals  from  the  samples  at  the  time 
harvaat  alMMid  have  occurred.  If  you  do  not 
leave  tha  required  samples  intact,  or  fail  to 
provide  sufficient  care  for  the  samples,  our 

ptM  dw  acnago  to  aaolkir  «aa  adN  ba  aaad 
to  ilelei  mills  tha  amount  of  production  to 
count):  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harveatad  production, 
or  our  reappraisal  if  additional  daaHga 
occurs  and  the  crop  is  not  barveated:  and 

(2)  Harvested  production  that  you  dalivor 
aa  commercial  hybrid  i      ' 
inyoarl 


unless  the  production  baa  I 
germination. 

(e)  Production  to  be  counted  i 
production  will  include  all  barvaalad  or 
mature  appraiaed  production  that  doaa  not 
qualify  aa  seed  production  to  count  aa 
specified  in  section  12(d).  Any  such 
production  may  be  adfusted  in  accocdanca 
with  section  12(0. 

(f)  For  the  purpose  of  determining  the 
quantity  of  mature  production: 

(1)  Shelled  commercial  hybrid  seed  com 
will  be: 

(i)  Inoaaaad  0.12  panant  for  each  ai 
percenliBi  polBt  of  ■oiftura  bokiw  15 
percent:  or 


(ii)  Decreesed  0.12  percent  for  each  0.1 
percentage  point  of  moisture  In  axcaas  of  15 
percent. 

(2)  The  weight  of  ear  com  required  to  equal 
one  bushel  of  shelled  seed  com  will  be 
incraasad  1.5  pounds  for  each  full  percentage 
point  of  moisture  in  excess  of  14  percent,  and 
any  portion  of  a  percentage  point  will  be 
diaiagardad.  The  moisture  content  of  ear  com 
wiD ha  dolBimlmid  from  a  shelled  sample  of 
thaaarooni. 

(3)  Wlian  records  of  commercial  hjfbrid 
seed  com  production  provided  by  tha  aeed 
company  have  been  adiusted  to  a  ahallad 
com  baais  of  15.0  ptercent  moisture  aitd  56 
pmind  avoirdupois  bushels,  sections  12(f)(1) 
and  (2)  above  will  not  apply  to  harvested 
production.  In  such  caoas.  lacords  of  the  seed 
company  will  be  used  to  determine  the 
amount  of  production  to  count,  provided  thai 
the  moisture  and  weight  of  such  production 
are  calculated  oo  the  same  baais  as  that  used 
to  dotaimine  the  approved  yield. 

13.  Prevented  Plantii^ 

Yonr  provanled  planting  coverage  will  ba 
SO  paacaat  of  yow  aaonnt  of  insurance  for 
tiaaaly  plialad  acnagDi  If  you  have  limited  or 
additional  levels  of  coverage  aa  specified  in 
7  CFR  part  400.  subpart  T.  and  pay  an 
additional  premium,  you  may  incraaaa  your 
prevealad  planting  coverage  to  a  level 
specified  in  the  actuarial  documanta. 

Signed  in  Washington.  D.C.,  on  I 
5.1907. 


ktanogu,  FmienJ  Crop  Inuuancm 
Corpomtiom. 

(FR  Doc  97-32406  Piled  12-11-07;  0:45  am) 
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Federal  Aviation 
Administration,  DOT. 
ACnOM:  Final  rule:  request  fbr 
comiDents. 


f:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  currently  requires 
a  one-time  inspection  to  detect  damage 
of  the  sleeving  and  wire  bimdles  of  the 
boost  pumps  of  the  numbers  1  and  4 
main  fuel  tanks,  and  of  the  auxiliary 
tank  jettison  pumps  (if  installed); 
replacement  of  any  damaged  sleeving 
with  new  sleeving;  and  repair  or 
replacement  of  any  damaged  wires  with 
new  wires.  For  airplanes  on  which  any 
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btuned  wires  are  fbimd,  that  AD  also 
requires  an  inspection  to  detect  damage 
of  the  conduit,  and  replacement  of  any 
damaged  conduit  with  a  serviceable 
conduit.  This  amendment  requires 
repetitive  inspections  in  lieu  of  the  one- 
time inspection.  This  amendment  also 
expands  the  applicability  of  the  existing 
AD.  This  amendment  is  prompted  by 
reports  of  chafing  of  the  sleeving.  The 
actions  specified  in  this  AD  are 
intended  to  detect  and  correct  abrasion 
of  the  Teflon  sleeving  and  wires  in  the 
bimdles  of  the  fuel  boost  pimips  for  the 
numbers  1  and  4  main  fuel  tanks  and  of 
the  auxiliaiy  tank  jettison  pumps  (if 
installed),  which  coiUd  result  in 
electrical  arcing  between  the  wires  and 
the  aluminum  conduit  and  consequent 
fire  or  explosion  of  the  fuel  tank. 
DATES:  Effective  December  29, 1997. 
The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-28A2204, 
Revision  1.  dated  October  30. 1997,  as 
listed  in  the  regulations,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
December  29, 1997. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bidletin  747- 
28A2204,  dated  December  19, 1996.  as 
listed  in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  January  21. 1997  (62  FR 
304.  January  3, 1997). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  10,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  97-NM- 
295-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 

The  service  iiuormation  referenced  in 
this  AD  may  be  obtained  fit>m  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707,  Seattie.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Ronton.  Washington;  or  at  the  Office  of 
the  Federal  Roister,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  NFORMATKM  CONTACT:  Ed 
Hormel.  Aerospace  Engineer. 
Propulsion  Branch.  ANM-140S.  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington 
98055-4056;  telephone  (425)  227-2681; 
Cbx  (425)  227-1181. 
SUPPt^MBfTARY  MFORMATKM:  On 
December  23, 1996,  the  FAA  issued  AD 
96-26-06.  amendment  39-9870  (62  FR 
304,  January  3, 1997),  applicable  to 
certain  Boeing  Model  747  series 
airplanes,  to  require  a  one-time 


inspection  to  detect  damage  of  the 
sleeving  and  wire  bundles  of  the  boost 
piunps  of  the  numbers  1  and  4  main  fuel 
tanks,  and  of  the  auxiliary  tank  jettison 
pumps  (if  installed);  replacement  of  any 
damaged  sleeving  with  new  sleeving; 
and  repair  or  replacement  of  any 
damaged  wires  with  new  wires.  For 
airplanes  on  which  any  burned  wires 
are  foimd,  that  AD  also  requires  an 
inspection  to  detect  damage  of  the 
conduit,  and  replacement  of  any 
damaged  conduit  with  a  serviceable 
conduit  That  action  was  prompted  by 
an  FAA  determination  that  an 
environment  conducive  to  vibration 
exists  in  the  conduit  and  wire  bimdles 
of  the  boost  pumps  and  of  the  auxiliary 
tank  jettison  pumps,  which  can  cause 
abrasion  of  the  Teflon  sleeving  and 
consequent  abrasion  of  the  wires  in  the 
bundles.  The  actions  required  by  that 
AD  are  intended  to  detect  and  correct 
such  abrasion,  which  could  result  in 
electrical  arcing  between  the  wires  and 
the  aluminum  conduit  and  consequent 
fire  or  explosion  of  the  fiiel  tank. 

Ai:tioii8  Since  lasuance  of  Previous  Rule 

Since  the  issuance  of  AD  96-26-06. 
the  FAA  has  received  numerous  reports 
of  chafing  through  the  outer  Teflon 
sleeve  of  the  wire  bimdles  of  the  boost 
pumps  of  the  numbers  1  and  4  main  fuel 
tanks.  Several  of  the  sleeves  had  large 
holes.  No  cases  of  wire  chafing  through 
the  insulation  to  the  conductor  were 
reported.  Investigation  revealed  that  two 
of  the  a£EBCted  operators  had  varying 
levels  of  chafing  with  damage  on  48 
percent  of  their  airplanes.  Both  of  these 
operators  had  replaced  the  aluminum 
conduits  with  stainless  steel  conduits. 
Other  affected  operators'  airplanes  (with 
flight  hour  totals  similar  to  those  of  the 
airplanes  discussed  previously)  that 
were  equipped  with  aluminum  conduits 
had  a  much  lower  incidence  of  reported 
damage. 

At  me  time  of  issuance  of  AD  96-26- 
06.  the  FAA  considered  the  aluminum 
conduit  to  be  more  susceptible  to 
chafing  and  burning  as  a  result  of 
electrical  arcing  between  the  wires  and 
the  aluminum  conduit  than  the  stainless 
steel  conduit.  Therefore,  the  FAA 
limited  the  inspection  required  by  AD 
96-26-06  to  Boeing  Model  747  series 
airplanes  equipped  with  aluminum 
conduits  (line  numbers  001  through  432 
inclusive). 

In  light  of  these  new  findings,  the 
FAA  has  determined  that  Boeing  Model 
747  series  airplanes  equipped  with 
stainless  steel  conduits  are  subject  to  the 
same  unsafe  condition  addressed  in  AD 
96-26-06.  In  addition,  the  FAA  finds 
that,  regardless  of  the  conduit  material, 
repetitive  inspections  are  necessary  to 


determine  if  the  sleeving  of  the  wire 
bundles  continues  to  provide  a 
protective  barrier  after  extended  time  in 
service. 

Explanation  of  Relevant  Senrkse 
InformatioD 

Additionally,  since  the  issuance  of 
AD  96-26-06.  the  FAA  has  reviewed 
and  approved  Revision  1  of  Boeing 
Service  Bulletin  747-28A2204,  dated 
October  30, 1997.  Revision  1  of  the 
service  bulletin  revises  the  effectivity 
listing  of  the  original  version  of  the 
service  bulletin  (which  was  referenced 
in  AD  96-26-06  as  the  appropriate 
source  of  service  information)  by  adding 
Boeing  Model  747  series  airplanes 
having  line  numbers  433  through  1120 
inclusive.  The  inspection  and  corrective 
procedures  described  in  Revision  1  are 
essentially  identical  to  those  described 
in  the  original  version  of  the  alert 
service  bulletin. 

Enplanation  f>f  Raqniremeiits  of  Rule 

Since  an  unsaCs  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  96- 
26-06  to  require  repetitive  inspections, 
in  lieu  of  the  previously  required  one- 
time inspection,  to  detect  damage  of  the 
sleeving  and  wire  bundles  of  the  boost 
pumps  of  the  numbers  1  and  4  main  fuel 
tanks,  and  of  the  auxiliary  tank  jettison 
pumps  (if  installed);  replacement  of  any 
damaged  sleeving  with  new  sleeving; 
and  repair  or  replacement  of  any 
damaged  wires  with  new  wrires.  For 
airplanes  on  which  any  burned  wires 
are  found,  this  AD  also  continues  to 
require  an  inspection  to  detect  damage 
of  the  conduit,  and  replacement  of  any 
damaged  conduit  with  a  serviceable 
conduit  This  AD  also  expands  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes.  This  AD 
requires  that  operators  submit  a  report 
to  the  FAA  of  any  damage  found  as  a 
result  of  the  initial  inspection. 

Difierences  Between  the  AD  and  the 
Relevant  Service  InfiDimatioii 

Operators  should  note  that  the 
applicability  of  the  AD  differs  &t>m  the 
effectivity  listing  of  Revision  1  of  the 
referenced  service  bulletin.  The  FAA 
has  determined  that  all  Boeing  Model 
747  series  airplanes  are  subject  to  the 
addressed  unsafe  condition. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 
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Datonninatkui  of  RaW's  EflbctiTS  Date 

Sine*  a  situation  exists  that  raquiras 
the  immediate  Mloption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticaole,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Coaaaato  iBTitod 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
aflactiog  flight  safety  and,  thus,  was  not 
ad  by  notice  and  an  opportunity 
public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  daaire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  addraas  tf^rilh^ 
under  the  caption  AOOMnm.  All 
communications  received  on  or  before 
the  closing  date  for  conunents  «vill  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effisctiveness  of  the  AD 
action  and  determining  whether 
additional  rxdemaking  action  would  be 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  tlia  Rules  Docket  for  exaninadon  by 
interastad  panoiu.  A  repoft  that 
summarises  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addraaaad.  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-295-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Ragulatsry  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fedaralism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsaliB  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  1 2866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Raguutory  Policies  and  Procedures  (44 
FR  1 1034.  February  26. 1979).  If  it  la 
determined  that  tbds  smsr§siicy 
regulation  othsfwtoe  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  jt.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  i 
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Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safiety. 


AdeptiM  oTlha 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrelor,  the  Fedeial  Aviation 
Administretlaa  amends  pert  39  of  the 
Federal  Aviation  Reguladons  (14  CFR 
part  39)  as  follows: 

PART  39— AIRW0RTHME8S 
DIRECTIVES 

1.  The  authority  ciution  for  part  39 
continues  to  reed  as  follo¥r8: 

4fl  U.S.C  108(g).  40113.  44701. 


139.13    [/ 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9670  (62  FR 
304.  January  3,  1997).  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-10250,  to  read  as 
follows: 


S7-2S-e7    Beeteg:  Amendment  39-10250. 
Docket  fl7-NM-2«5-AD.  Supersedes  AD 
96-26-06.  Amendment  3»-«870. 

Applicability:  All  Model  747  satlas 
airplanes,  certificated  in  any  category. 

Mela  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modifiad.  altered,  or 
repaired  so  that  the  performance  of  tlia 
requirements  of  this  AD  is  affected,  the 
o%irDer/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
tlie  eChct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
tliis  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  tbm  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  abrasion  of  tlie 
Teflon  sleeving  and  wires  in  the  bundles  of 
the  fuel  boost  pumps  for  the  numbers  1  and 
4  main  fuel  tanlcs  and  of  the  auxiliary  tank 
Jettison  pumps  (if  Installed),  which  could 
result  in  electrical  arcing  between  the  wires 
and  the  aluminum  conduit  and  consequent 
fire  or  explosion  of  the  fuel  tank,  accomplish 
the  following: 

(a)  Perform  an  initial  inspection  to  detect 
daaage  of  the  sleeving  and  wire  bundles  of 
the  fcirward  and  aft  boost  pumpts  of  the 
numbers  l  and  4  main  fuel  tanks,  and  of  the 
wire  bundles  of  tiis  auxiliary  tank  Jettison 
pumps  (if  installed),  in  eocotdance  with 
Boei^  Aleit  Service  Bulletin  747-28A2204. 
dated  December  IS,  1906.  or  Boeii^  Service 
Bulletin  747-28A2204,  Revision  1.  dated 
October  30, 1007.  at  tlie  time  specified  hi 
par^nnh  (aXD  or  (aM2)  of  this  AD.  m 
applicable. 

(1)  For  airplanes  having  line  numbers  001 
through  432  inclusive:  Inspect  within  120 
days  after  January  21.  1907  (the  eOsctive  date 
of  AD  96-26-06.  amendment  39-9S70). 

(2)  For  airplanes  having  line  numbers  433 
and  subsequent  Inspect  at  the  later  of  the 
times  specified  in  par^raphs  (aK2)(i)  and 
(a)(2XU)ofthisAD. 

(i)  Prior  to  tiw  accumulation  of  20,000 
flight  cycles  or  60.000  flight  hours, 
whichever  occurs  first:  or 

(ii)  Witliln  120  days  after  the  eCfisctive  date 
of  this  AD. 

(b)  Repeat  the  inspection  raquiied  by 
penipeph  (a)  of  this  AD  at  intervals  not  to 
exceed  20,000  flight  cycles  or  MjOOO  flight 
hours  since  the  last  inspection,  wliichever 
occurs  first 

(c)  If  any  damaged  sleeving  is  found,  prior 
to  further  flight,  replace  the  sleeving  with 
new  sleeving  in  accordance  with  Boeii^ 
Alert  Service  Bulletin  747-2aA2204.  dated 
December  19. 1996,  or  Boeing  Service 
Bulletin  747-2SA2204.  Revision  1.  dated 
October  30.  1997. 

(d)  If  any  damaged  wire  is  found,  prior  to  ^ 
fiutlier  flight,  repair  or  replace  the  wire  «rith 
a  new  wire  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-28A2204.  dated 
DecemlMr  19. 1996.  or  Boeing  Service 
Bulletin  747-28A2204,  Revision  1,  dated 
October  30. 1997. 

(e)  If  any  burned  wire  ii  found,  prior  to 
further  flight,  perform  an  inspection  to  detect 
liamags  of  the  conduit,  in  eocotdance  with 
Boehig  Alert  Service  Bulletin  747-28A22tM, 
dated  December  19. 1996.  or  Boeing  Service 
Bulletin  747-28A2204,  Revision  1.  dated 
October  30. 1997.  If  any  damage  is  found, 
prior  to  furtlwr  flight,  replace  the  conduit 
tvith  a  serviceable  conduit  in  accordance 
with  either  of  the  service  bulletins.  After  the 
eCbctive  date  of  this  AD,  only  Revision  1  of 
this  service  bulletin  shall  be  used. 

(0  For  airplanes  having  line  numbers  433 
and  subeeqiient:  Within  14  days  after 
accomplishing  the  initial  inspection  required 
by  paragraph  (a)  of  this  AD,  submit  a  report 
of  any  damaged  sleeving  (i.e..  holes,  breaks, 
cuts,  splits),  damaged  wire  (i.e..  worn  or 
creclced  Insulation,  exposed  conductor, 
indication  of  arcing/lmming),  or  damaged 
conduit  to  the  Manager.  Seettle  Aircraft 
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Certification  Office  (AGO),  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  WA  98055-4056;  fax  (425)  227- 
1181.  The  report  shall  include  tlie 
information  specified  in  paragraplis  (fXl). 
(fK2),  (fX3),  (0(4),  and  (fXs)  of  this  AD.       . 
Information  collection  raquiiements 
contained  in  this  regulation  have  been 
approved  by  the  Offide  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  The  airplane  serial  number. 

(2)  The  total  hours  time-in-service 
accumulated  on  the  airplane. 

(3)  The  total  number  of  flight  cycles 
accumulated  on  the  airplane. 

(4)  A  description  of  any  damage  found. 

(s)  The  location  of  whwe  the  damaged  part 
was  installed. 

(g)  For  airplanes  having  line  niunbers  433 
and  subsequent:  Within  14  days  after 
accomplishing  the  initial  inspection  required 
by  paragraph  (a)  of  this  AD,  submit  any 
dainaged  pert  to  the  Manner,  Seattie  AGO. 
The  damsiged  part  shall  be  tagged  to  include 
the  information  specified  in  par^raphs  (0(1). 
(0(2).  (0(3).  (0(4).  and  (0(5)  of  tills  AD. 
Additionally,  operators  shall  align  the  inner 
sleeving,  outer  sleeving,  and  wire  as  installed 
in  the  airplane,  and  secure  the  sleeving  and 
wiring  in  place  by  taping  or  other  means 
when  submitting  the  damped  part  to  the 
Manager,  Seettle  AGO.  Information  collection 
requirements  contained  in  tliis  regulation 
have  been  approved  by  the  OMB  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safisty  may  be 
used  if  approved  by  the  Manager,  Seettle 
AGO.  Opmtors  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manner, 
Seattle  AGO. 

Nate  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fiom  the  SeetUe  ACO. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

({)  The  actioiu  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
28A2204,  dated  December  19. 1996,  or 
Boeinjg  Service  Bulletin  747-28A2204, 
Revision  1,  dated  October  30, 1997. 

(1)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-28A2204, 
Revision  1,  dated  October  30, 1997,  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747-28A2204, 
dated  December  19, 1996.  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  January  21. 1997  (62  FR  304. 
January  3, 1097). 


(3)  Copies  may  be  obtained  bam  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattie,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700,  Washington,  DC 

(k)  This  amendment  becomes  effective  «i 
December  29, 1997. 

Issued  in  Ronton,  Washington,  on 
December  9, 1997. 

lakBj.Hichsy. 

Acting  Manager,  Tnuuport  Airpiane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-32611  Filed  12-11-97;  8:45  am) 
CODE  4etS-lS-P 
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Dlractlvaa;  Boeing 


AJnaortfilnaaa 
Modal  727  Sarfas 

AOBUCV:  Federal  Aviation 
AdministFBtion.  DOT. 

ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  727 
series  airplanes.  This  action  requires 
repetitive  inspections  to  detect  cracking 
of  the  rear  spar  web  or  fuel  leakage  of 
the  wing  center  section,  and  repair,  if 
necessary.  This  amendment  also 
provides  for  an  optional  modification  of 
the  rear  spar  web  that  constitutes 
terminating  action  for  the  repetitive 
in8[>ections.  This  amendment  is 
prompted  by  several  reports  of  fuel 
leakage  due  to  cracking  of  the  rear  spar 
web  of  the  wing  center  section.  The 
actions  specified  in  this  AD  are 
intended  to  detect  and  correct  such 
cracking  of  the  rear  spar  web,  which 
could  permit  fiiel  leakage  into  the 
airflow  multiplier,  and  could  result  in 
an  electrical  short  that  could  cause  a 
fire. 

DATES:  Efiiective  December  29. 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
29. 1997. 

Conunents  for  inclusion  in  the  Rules 
.Docket  must  be  received  on  or  before 
February  10, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  97-^4M- 
282-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  in^rmation  referenced  in 
this  AD  may  be  obtained  from  Bomng 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattie.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Roister,  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC. 
RM  RIRTHBt  MFORMATKM  CONTACT: 
Walter  Sippel,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S.  Seattle 
Aircraft  Certification  Office,  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2774; 
fax  (425) 227-1181. 

SUPPLBIENTARY  MFORMATKM:  The  FAA 
has  received  reports  indicating  that  fuel 
leakage  of  the  wing  center  section  has 
occurred  on  several  Boeing  Model  727 
series  airplanes  due  to  cracking  of  the 
rear  spar  web  of  the  wing  centeo'  section. 
The  cracking  initiates  on  the  forward 
side  of  the  spar  and  propagates  through 
the  web  at  the  upper  machined  land 
radius  between  Left  Body  Buttock  Line 
(BBL)  40  and  Right  BBL  40.  In  two 
instances,  cracking  was  reported  on 
airplanes  that  had  accumulated  less 
than  25,000  total  flight  cycles.  In 
another  case,  fuel  leakage  resulted  in 
fuel  odors  being  emitted  into  the  cabin 
aree.  Investigation  revealed  that  fuel 
was  leaking  into  the  airflow  multiplier. 
Fuel  leakage  into  the  airflow  multiplier* 
due  to  cracking  of  the  rear  spar  web  of 
the  wing  center  section,  if  not  detected 
and  corrected,  could  restilt  in  an 
electrical  short  that  could  cause  a  fire. 

Explanation  of  Relevant  Service 
Infermation 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  727- 
57A0182,  dated  September  18, 1997. 
This  alert  service  bulletin  describes 
procedures  for  removing  the  access 
paneb  of  the  wing  center  section  to 
perform  repetitive  visual  inspections 
using  a  borescope,  or  ultrasonic  with 
high  frequency  eddy  current 
inspections,  to  detect  cracking  of  the 
rear  spar  web  or  fuel  leakage  of  the  wing 
center  section,  and  repafr,  if  necessary. 

In  addition,  the  alert  service  bulletin 
describes  procedures  for  modification  of 
the  rear  spar  web  of  the  wing  center 
section  to  prevent  cracking  of  the  rear 
spar  web.  which  eliminates  the  need  for 
the  repetitive  inspections  the 
modification  involves  stop  drilling  any 
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cracking,  and  repairing  the  rear  ipar 
web. 

The  alert  service  bulletin  retaaaow 
Boeing  Drawing  08CS7UO  as  an 
additional  source  of  aanrlce  information 
for  accomplishment  of  the  repair  and 
modification. 

Explanation  of  the  tequira— li  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  727 
serioa  airplanes  of  the  soBM  type  daaign. 
this  AO  U  beii«  issued  to  detect  and 
correct  cracking  of  the  rear  spar  web. 
which  could  permit  fuel  leakage  into  the 
airflow  multiplier  and  resultant 
•lactiical  shorting  and  fire.  This  AD 
requires  repetitive  inspections  (either 
visual  inspections  using  a  borescope  or 
a  mirror,  or  ultrasonic  and  high 
frequency  eddy  currant  (HFEC) 
inapactk»sj  to  detect  cracking  of  the 
raar  spar  web  or  fuel  leakage  of  the  wing 
center  section,  and  repair,  if  neceseaiy. 
This  AD  also  provides  for  an  uptkwl 
ncxlification  of  the  reer  spar  n^b  of  tfie 
wing  center  section,  which  constitutes 
terminating  action  for  the  repetitive 
Inspection  requirements  of  this  AD.  The 
inspections,  amtain  npairs,  and  the 
modificatfcai  ■«  fMfidrBd  to  be 
aocofflpUsbad  in  accordance  with  the 
alert  setvioe  bulletin  described 
previously.  Certain  repairs  are  required 
to  be  accomplished  in  accordance  with 
a  method  approved  by  the  FAA. 

Opeiatofs  should  note  the  following 
differences  between  this  AD  and  the 
Boeing  alert  service  bulletin: 

•  Although  the  alert  service  bulletin 
fbcommends  an  initial  inspection 
threshold  of  within  500  flight  cycles  for 
airplanes  that  have  accumulated 
between  15.(NX)  and  25,000  total  flight 
cyclaa.  and  an  initial  inspection 
threahold  of  within  300  flight  cycles  for 
airplanes  that  have  accumulated  25.000 
or  more  total  flight  cjrdea,  this  AD 
specifies  an  initial  compliance  time  of 
"prior  to  the  acciunulation  of  15,000 
lotal  flight  cycJai.  or  withia  300  flight 
cyclaa  after  the  effective  date  of  this  AD, 
whichever  occurs  later."  The  FAA  finds 
that,  in  view  of  the  reports  of  cracking 
of  the  rear  spar  web  on  two  airplanes 
that  had  acctunulated  leas  than  25,000 
total  flight  cycles,  the  initial  compliance 
time  specified  in  this  AD  is  appropriate. 
Further,  the  FAA  finds  that  adequate 
justification  for  permitting  an  inspection 
threshold  of  500  flight  cycles  for 
airplanes  that  have  accumulated  over 
15,000  total  flight  cycles,  but  under 
25,000  total  flight  cycles,  has  not  been 
praaenlad.  Therefore,  an  initial 
inspection  is  required  to  be 
accomplished  on  all  airplanes  within 


300  flight  cyclea  after  the  effective  date 
of  this  AD. 

•  This  AD  requires  that,  for  any 
cracking  or  fuel  leakage  detected  that  is 
outside  the  areas  specified  in  the  aleft 
service  bulletin,  repair  must  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

•  This  AD  requires  that  the  access 
panel  only  be  0{>ened  in  order  to 
perform  the  inspections,  rather  than 
lamovad.  as  deecribed  in  the  Boeing 
alart  sarvice  bulletin.  The  manufecturer 
has  advised  the  FAA  that  procedures  to 
remove  the  access  panels  were 
inadvertently  included  in  the  alert 
service  bulletin  and  will  be  removed  at 
the  next  revision  of  the  alert  service 
bulletin. 

•  Altbougk  te  clert  MTvice  tmlletin 
deecribaa  pneadores  for  performing  the 
visual  inspection  using  a  borescope.  the 
manufecturer  has  advised  the  FAA  that 
the  option  of  performing  the  visual 
inspection  using  a  mirror  was 
inadvertantly  omitted  from  the  alart 
sarvice  bulletin.  Moreover,  Figure  1  of 
the  Accomplishment  Instructions  of  the 
alert  service  bulletin  specifies  that  the 
sub)ect  area  can  be  examined  with  a 
borescope  or  mirror.  Therefore,  the  FAA 
has  included  the  option  of  using  a 
mirror  as  an  acceptable  method  of 
compliance  with  the  visual  inspection 
requirements  of  this  AD. 

laterim  Actioa 

This  is  considered  to  be  interim 
action.  The  FAA  is  cuirantly 
considering  requiring  the  modification 
of  the  rear  spar  web  of  the  wing  center 
section,  which  will  constitute 
terminating  action  for  the  repetitive 
iiupections  required  by  this  AD. 
However,  the  plaimad  compliance  time 
for  the  installation  of  the  modification  is 
sufficiently  long  so  that  notice  and 
opf>ortunity  for  prior  public  comment 
will  be  practicable. 

Determination  of  Rofe's  Effectiva  Data 

Since  a  situation  exists  that  requirea 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  conunent 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment?  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 


Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADOnCBICI.  All 
cqfnmunications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  eSiectiveneas  of  the  AD 
action  and  detwmining  whether 
additional  rxilemaklng  action  %vould  be 
needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rufe.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
wfill  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-282-AO."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impart 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
respoiuibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implicatioos  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Onier  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  IX)T 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  frtim  the 
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Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aatharity:  49  U.S.C  106(g).  40H3. 44701. 
130.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•7-2S-15    BoeiBg:  Amendment  39-10239. 
Docket  97-NM-282-AD. 
Applicability:  Model  727  series  airplanes 
having  line  numbers  858  through  864 
inclusive,  867  Uirougfa  869  inclusive,  872 
through  883  inclusive,  and  885  through  1832 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  appUes  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherMrise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affiected,  the 
owner/operator  must  request  approval  fior  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  of  the  rear 
spar  %veb,  which  could  permit  hiel  leakage 
into  the  airflow  multiplier,  and  could  result 
in  an  electrical  short  that  could  cause  a  fira, 
accomplish  the  following: 

(a)  Prior  to  the  acciunijdation  of  15.000  total 
flight  cycles,  or  within  300  flight  cycles  after 
the  effective  date  of  tliis  AD,  whichever 
occurs  later  Accomplish  the  inspections 
specified  in  either  paragraph  (a)(1)  or  (a)(2) 
of  this  AD,  in  accordance  with  Boeing  Alert 
Service  Bulletin  727-57A0182,  dated 
September  18, 1997.  For  purposes  of  this  AD. 
the  access  panels  specified  in  the  aleit 
service  bulletin  need  not  be  removed;  the 
access  panels  need  only  be  opened. 

Note  2:  The  fuel  taak  of  the  wing  center 
section  may  be  filled  with  fuel  to  assist  in 
detecting  cracking  or  fuel  leakage  during  the 


accomplishment  of  the  visual  inspections 
required  by  this  AD. 

(1)  Perform  a  visual  inspection  using  a 
borescope  or  mirror  to  detect  cracking  of  the 
rear  spar  web  and/or  fuel  leakage  of  the  wing 
center  section  between  Right  Body  Buttock 
Line  (BBL)  40  and  Left  BEL  40,  in  accordance 
with  Part  I  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin. 
Thereafter,  repeat  this  inspection  at  intervals 
not  to  exceed  300  flight  cycles.  Or 

(2)  Perform  an  ultrasonic  and  high 
frequency  eddy  current  (HFEC)  inspection  to 
detect  cracking  of  the  rear  spar  web  of  tlie 
wing  center  section  between  Right  BBL  40 
and  Left  BBL  40,  in  accordance  with  Part  0 
of  the  Accomplishment  Instructions  of  the 
alert  service  bulletin.  Thereafter,  repeat  this 
inspection  at  intervals  not  to  exceed  3,000 
flight  cycles. 

(b)  If  any  cracking  of  the  rear  spar  web  and/ 
or  fiiel  leakage  of  the  wing  center  section  is 
detected  between  Right  BBL  40  and  Left  BBL 
40  near  the  upper  machined  land  radius, 
prior  to  further  flight,  repair  in  accordance 
with  Part  in  of  the  Accon^lishment 
Instructions  in  Boeing  Alert  Service  Bulletin 
727-57A0182,  dated  September  18. 1997. 
Accomplishment  of  this  repair  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  this  AD. 

(c)  If  any  cracking  of  the  rear  spar  web  and/ 
or  fuel  leaikage  of  the  wing  center  section  is 
detected  that  is  outside  the  area  specified  in 
paragraph  (b)  of  this  AD,  prior  to  furtlier 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (ACQ).  FAA.  Transport 
Airplane  Directorate. 

(d)  Accomplishment  of  paragraphs  (dKl) 
and  either  (d)(2)  or  (d)(3)  of  this  AD.  as 
applicable,  constitute  terminating  action  for 
the  repetitive  inspection  requirements  of  this 
AD. 

(1)  Accomplish  an  ultrasonic  and  HFEC 
inspection  in  accordance  with  the 
requirements  of  paragraph  (a)(2)  of  this  AD. 
And, 

(2)  If  no  cracking  is  detected,  prior  to 
further  flight,  modify  the  rear  spar  web  of  the 
center  section  of  the  fuel  tank  between  Right 
BBL  40  and  Left  BBL  40,  in  accordance  with 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  727-57A0182,  dated 
September  18, 1997. 

(3)  If  any  cracking  is  detected,  prior  to 
fiuther  flight,  repair  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  727-57 A0182.  dated 
September  18, 1997. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  &eir  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compUance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager.  Seattle  ACO. 

(fi  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished,  provided  the 
limitations  specified  in  paragraphs  (fKl) 
through  (fM6)  of  this  AD  are  included  in  the 
special  flight  permit: 

"(1)  Required  trip  and  reserve  fuel  must  be 
carried  in  the  No.  1  and  No.  3  outer  wing 
tanks. 

(2)  Wing  center  tank  No.  2  must  be  empfy 
of  fuel. 

(3)  The  fuel  system  must  be  checked-fbr 
normal  operation  prior  to  flight  by  veriiyii^ 
that  all  boost  pumps  are  operational; 
configuring  the  fiiel  system  by  turning  on  all 
boost  pumps  in  the  No.  1  and  3  outer  wing 
tanks  and  by  opening  all  crossfeed  valve 
selectors;  and  by  confirming  that  fuel  is  not 
bypassing  tank  No.  2  check  valves  by 
observing  that  there  is  no  leakMe  into  tunk 
No.  2. 

(4)  Maintain  a  minimnin  of  5,300  pounds 
of  fiiel  in  tanks  No.  1  and  No.  3  to  prevent 
uncovering  the  fuel  bypass  valve. 

(5)  The  fuel  quantity  indication  system 
must  be  operational  in  all  three  tanks. 

(6)  The  effects  of  loading  fuel  only  in  the 
wing  tanks  on  the  airplane  weight  and 
balance  must  be  considered  and  accounted 
for." 

(g)  Except  as  provided  by  paragraph  (c)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with3oeing  Alert  Service 
Bulletin  727-57A0182,  dated  September  18, 
1997.  This  incorporation  by  reference  %vas 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Ronton,  Washington;  or  at  the 
Office  of  the  Federal  Roister.  800  North 
Capitol  Street.  NW.,  suite  700.  Washington. 
DC 

(h)  This  amendment  becomes  effective  on 
December  29, 1997. 

Issued  in  Renton,  Washington,  on 
December  3. 1997. 


DarreUM.: 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-32233  Filed  12-11-97;  8:45  am) 
BaUNQ  COOC  4tt«-1S-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  Na  95-A80-21] 

RIN2120-AA66 

Modification  of  Jet  Route  J-46 

AGB4CY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

TUMMARY;  This  rule  extends  )et  Route  }- 
46  from  Volunteer,  TN,  to  Alma,  GA. 
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This  action  will  assist  aircraft  navigating 
between  Tennessee  and  Georgia,  reduce 
controller  workload,  and  improve  air 
traffic  procedures. 

fFPECnVE  date:  0901  UTC.  February  26. 
1998. 

FOn  FURTMER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591: 
telephone:  (202)  267-8783. 

SUPPI.EMENTARY  MFORMATION: 

History 

On  August  26, 1996,  the  FAA 
proposed  to  amend  14  CFR  f>art  71  to 
extend  j-AG  bom  Volunteer,  TN.  to 
Alma.  GA  (61  FR  43694).  Interested 
parties  were  invited  by  the  FAA  to 
participate  in  this  rulematung  effort  by 
submitting  written  comments  on  the 
proposal.  No  comments  were  received. 
Except  for  editorial  changes,  this 
amendment  is  the  same  as  proposed  in 
the  notice.  Jet  routes  are  published  in 
paragraph  2004  of  FAA  Order  7400.9E. 
dated  September  10,  1997,  and  effective 
September  16. 1997,  which  is 
incorporated  by  refiBrence  in  14  CFR 
71.1.  The  iet  route  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  extends  )- 
46  from  Volunteer,  TN,  to  Alma.  GA. 
Extending  this  jet  route  %vill  assist 
aircraft  navigating  betMfeen  Teimeasee 
and  Georgia,  reduce  controller 
workload,  and  improve  air  traffic 
procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  is 
not  a  "significant  regulatory  action" 
under  EMcutive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  aCEsct  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

Ual  of  Sub^acta  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reCsrence. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


r-  49  U.S.C  106(g),  40103.  40113. 
40120:  E.O.  10854.  24  FR  9565.  3  CFR.  1059- 
19e3Cenip.,p.  3«9. 

§71.1    [Amended) 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  eCbctive 
September  16. 1997,  is  amended  as 
follows: 

AirqgrapA  2004 — /et  Routea 


(lavlBMll 

From  Tulsa  .  OK.  via  Walnut  Ridga.  AR: 

NaahviUa.  TN;  to  Voluntam,  TN:  AUmos. 
GA;  to  Alma.  GA. 

•         •         •         •         • 

laaued  in  Washington^  DC  on  Oacamber  2. 
1997. 

■agJMJdCMaWhawi. 

Acting  Program  Director  for  Air  Traffic 

Airspace  Manageatent. 

(FR  Doc  97-32573  Filed  12-ll-«7: 8:45  am) 


DEPARTMeiT  OF  TRANSPORTATION 

rvCMfw  AViMion  MonNffHSiraDon 

14  CFR  Part  71 

[Airapww  Dodwt  Na  97-ANM-«l 

Rm2120-AAM 

MOOIfffCMIOrW  Off  uW  LVQW  UvKnpfNMW 

of  F«d«ral  Ahways  in  the  VidnHy  of 
Colorado  Springs,  CO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


This  action  modifies  the  legal 
descriptions  of  Federal  Airways  V-19, 
V-81.  V-B3.  and  V-108  by  replacing  the 
words  "Colorado  Springs"  with  the 
words  "Black  Forest"  wherever  they 
tppeai.  The  name  of  the  Colorado 
Springs,  CO,  Very  High  Frequency 
Oimnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  facility  will  be 
changed  to  the  Black  Forest,  CO, 
VORTAC  concurrenUy  with  the 


effective  date  of  this  rule.  This  action 
ensures  that  the  legal  descriptions  of  the 
affected  airways  will  reflect  the  name 
change  of  the  VORTAC. 
EFFECTIVE  DATE:  0901  UTC.  February  26. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA-400.  Office  of  Air  Traffic  Airspace 
Management.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  action  amends  14  CFR  part  71 
(part  71)  by  changing  the  legal 
descriptions  of  four  Federal  airways  that 
have  "Colorado  Springs  VORTAC" 
included  as  part  of  their  route  structure. 
Curientiy.  the  Colorado  Springs 
VORTAC  and  the  Colorado  Springs 
Miuiicipal  Airport  have  the  same  name. 
FAA  Order  7400.2D  states  that  a 
navigational  aid  with  the  same  name  as 
the  airport  should  be  located  on  the 
airport.  This  action  reflects  the  name 
change,  where  necessary,  of  the 
Colorado  Springs  VORTAC,  which  is 
not  located  on  the  airport.  The  fact  that 
the  VORTAC  is  approximately  9  NM 
north  of  the  airport  has  caused 
confusion  among  users  because  the 
VORTAC  and  the  airport  are  not 
collocated.  To  eliminate  the  confusion, 
the  Colorado  Springs  VORTAC  will  be 
renamed  the  "Black  Forest  VORTAC." 
and  all  the  airways  with  "Colorado 
Springs  VORTAC  included  in  their 
legal  descriptions  will  be  amended  to 
reflect  the  name  change.  The  effective 
date  changing  the  luune  of  the  VORTAC 
will  coincide  with  this  rulemaking 
action. 

Since  this  action  merely  invohres  a 
change  in  the  legal  descriptions  of  four 
Federal  airways,  and  does  not  involve  a 
change  in  the  dimensions  or  operating 
requirements  of  the  airways.  I  find  that 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary.  Domestic 
VOR  Federal  airways  are  published  in 
paragraph  6010(a)  of  FAA  Order 
7400.9E.  dated  September  10. 1997.  and 
effective  September  16. 1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  airways  listed  in  this 
document  will  be  published 
subsequenUy  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciirrent.  Therefore  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
tmder  Executive  Order  12866;  (2)  is  not 
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a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  prefMuation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Sulitects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  die  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71.  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aathority:  49  U.S.C  106(g).  40103.  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR.  195»- 
1963  Comp..  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997.  and  efiiective 
September  16, 1997.  is  amended  as 
follows: 

Paragraph  6010(a)— Domestic  VOR  Federal 
Airways 


leRco,  CO;  Cheyenne.  WY;  Scottsbluff,  NE;  to 
Chadron,  NE.  The  airspace  outside  the 
United  States  is  excluded. 


V-19    (Keviaad) 

From  Newman,  TX,  via  INT  Ne%nnan  286* 
and  Truth  or  Consequences,  NM,  159* 
radials;  Truth  or  Consequences;  INT  Truth  or 
Consequences  028"  and  Socorro,  NM,  189* 
radials;  Socono;  Albuquerque,  ivJM;  INT 
Albuquerque  036*  and  Santa  Fe,  NM,  245* 
radials;  Santa  Fe;  Las  Vegas,  NM;  Cimarron, 
NM;  Pueblo,  CO;  Black  Forest,  CO;  INT  Black 
Forest  036*T(023"M)  and  Gill.  CO,  149* 
radials;  Gill;  Cheyenne,  WY;  Muddy 
Mountain.  WY;  5  miles.  45  miles  71  MSL. 
Crazy  Woman,  WY;  Sheridan,  WY;  Billings, 
MT;  38  miles  72  MSL,  INT  Billings  347*  and 
Lewistown.  MT.  104"  radials;  Lewistown; 
INT  Lewistown  322*  and  Havre.  MT.  226* 
radials;  to  Havre. 


V-81    [Revised] 

From  Chihuahua,  Mexico,  via  Marb.  TX; 
Fort  Stockton,  TX;  Midland,  TX;  Lubbock. 
TX;  Plainview,  TX;  Amarillo,  TX;  Dalhart, 
TX;  Tobe,  CO;  Pueblo.  GO;  Black  Forest.  CO; 


V-63    [Kaviaed] 

From  Carlsbad,  NM,  via  Chisiun,  NM;  40 
miles  85  MSL  Corona,  NM;  Otto,  NM;  SanU 
Fe,  NM;  Taos,  NM;  Alamosa,  CO;  INT 
Alamosa  074"'  and  Pueblo,  CO,  191*  radials: 
Pueblo;  INT  Pueblo  002*  and  Black  Forest, 
CO.  153«T(140*M)  radials;  to  Black  Forest 

•  •         •         •         • 

V-10«    [Reviaad] 

From  Santa  Rosa,  CA,  via  Scaggs  Island, 
CA;  INT  Scaggs  Island  131*  and  Concord.  CA. 
276*  radials;  7  miles  wide  (4  miles  N.  and  3 
miles  S.  of  centerline).  Concord;  Linden,  CA. 
From  Meeker.  CO;  via  Red  Table,  CO;  Black 
Forest.  CO;  74  miles.  65  MSL.  Coodland.  KS; 
HiU  City.  KS. 

•  •         •         •         • 

Issued  in  Washington,  DC.  on  December  2. 
1997. 

Reginald  C  Matthews, 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 

(PR  Doc.  97-32572  Filed  12-11^7;  8:45  am) 
aaian  oooc  4sie-i3-p 


DEPARTMENT  OF  TRANSPORTATION 
FMtoral  Aviation  Administration 
14CFRPart73 

[Alrapeoe  Docket  No.  97-AEA-3q 

RIN2120-AA66 

Name  Change  for  Rastrictad  Area 
4007A  (R-4007A):  Patuxant  Rivar.  MD 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

9UMMARY:  This  action  changes  the  name 
of  Restricted  Area  R-40O7A.  Patuxent 
River.  MD,  to  R-4007,  by  deleting  the 
"A"  suffix.  This  action  is  necessary 
because  the  former  "B"  area  subdivision 
no  longer  exists  and  there  is  no 
requirement  for  further  subdivision  of 
the  restricted  area.  This  action 
simplifies  the  name  of  the  restricted 
area  to  eliminate  confusion. 

EFFECTIVE  DATE:  0901  UTC,  February  26, 
1998. 

FOR  FURTHER  MFORMATKM  QQNTACT:  Paul 
Gallant,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone  (202)  267-9361. 


SUPPLBCNTARY  MFOfMATKM: 
Background 

On  September  7, 1978,  the  FAA 
redesignated  Restricted  Area  R-4007  as 
R-4007A.  and  temporarily  established  a 
new  resbricted  area,  R-4007B.  direcUy 
above  it  which  extended  up  to  17,000 
feet  mean  sea  level  (MSL)  (43  FR 
28813).  The  purpose  of  R-4007B  was  to 
provide  additional  airspace  to 
accommodate  F-18  development 
testing.  The  R-4007B  designation 
expired  on  January  1,  1983.  Howevw. 
R-4007A  was  not  renumbered  at  that 
time  due  to  the  possibility  of  fiituie 
rulemaking  action  to  re-establish  the 
"B"  area  to  contain  other  flight  test 
projects. 

Based  on  forecast  requirements  at  the 
Patuxent  River  test  facility,  the  U.S. 
Navy  determined  that  thexe  is  no  futtue 
need  for  R-W07B.  Consequentiy.  the 
U.S.  Navy  requested  that  R-4007A  be 
redesignated  R-4007. 

The  Rule 

This  amendment  to  14  CFR  part  73 
(part  73)  changes  the  designation  of 
Restricted  Area  R-4007A,  Patuxent 
River,  MD.  to  R-4007,  Patuxent  River, 
MD.  There  are  no  changes  to  the 
boundaries,  altitudes,  time  of 
designation,  or  activities  conducted 
within  the  restricted  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal. 

Since  this  action  simply  changes  the 
name  of  restricted  area 

R— 4007A.  and  does  not  involve  a 
change  in  the  dimensions  or  operating 
requirements  of  that  airspace,  the  FAA 
finds  that  notice  and  public  procedure 
under  5  U.S.Q  553(b)  are  unnecessary. 

Environmental  Review 

This  action  is  a  minor  administrative 
change  amending  the  name  of  an 
existing  restricted  area.  There  are  no 
changes  to  air  traffic  control  procedures 
or  routes  as  a  result  of  this  action. 
Therefore,  this  action  is  not  subject  to 
environmental  assessments  and 
procedures  under  FAA  Order  1050.1D. 
"Policies  and  Procedures  for 
Considering  Environmental  Impacts." 
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and  the  National  Environmental  Policy 
Act  of  1969. 

Ual  of  S«ibtM:1s  in  14  CFR  Fart  73 

Ainpece.  Navigation  (air). 

Adoption  of  the  Anwaiinwint 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73.  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 


:  49  U.S.C  10e(g).  40103.  40113. 
4M20C  K.CX  10eS4.  24  FR  9565.  3  CFR.  1959- 
19e3Coaip..p.  389. 

§73.40    [Amendadl 

2.  Section  73.40  is  amended  as 
follows: 


»  m7A 


:  Ktwmr.  M>  ( 


:  MvOT.  MD  INewl 


Botwdahf.  Bm^nnii^  al  lat.  38*21txr  R. 
loi^  78M3'59"  W:  to  lat.  381110"  N., 
lO^  7»*2S'09"  W.:  to  Ul.  3«*05'l(r  N.. 
loi^  7«*3«'04~  W.:  to  lat.  38*1  S'OO"  N.. 
lo^  7e*3e'34"  W.;  to  lat.  38*ir2S'>l.. 

lai^  rrarse"  w.:  to  lai.  38*25'40"  n.. 

lo^.  TVnyM"  W.:  lo  tba  point  of 

bagianing 
Desigiiated  AhituKht:  SuHaca  to  but  not 

including  5.000  hat  MSL. 
Tinwo/ii— ywrinn  0700-2300  local  tioM. 

drily:  adiar  timss  as  ipecified  by 

NCrTAM. 
Controlling  agtncy:  FAA.  Washington 

ARTCC.  Using  agnicy.  Commanding 

Officer.  NAS  Patuxent  River.  MD. 


ia  WMhinglon.  DC.  on  Dacenbar  2. 


1997. 


Acting  PnffomDuwctor  for  Air  Traffic 

Airtpoce  ktaimffntmt. 

IFR  Doc.  97-32S74  Filed  12-11-V7: 8^45  aa| 


i»-# 


DEPARTMENT  OF  TRANSPORTATION 
Fedafal  AvMion  Adminlslration 
14  CFR  Part  73 


(Alrapeoa  DodM  Na  97-ASO-a^ 

RIN2120-AA66 

Change  ControNir>g  Agency  for 
Raatrtcted  Area  R-6301,  Albamarla 
Sound,  NC;  and  Rastrtctad  Araaa  R- 
5302A,  R-6302B,  and  R-6302C,  Harvay 
Point.  NC 

MEHCr:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


This  action  changes  the 
designated  controlling  agency  for 
Restricted  Areas  R-5301.  R-5302A.  R- 
5302B.  and  R-5302C  from  "Norfolk 
Airport  Traffic  Control  Tower  (ATCT)" 
to  "Washington  Air  Route  Traffic 
Control  Canter  (ARTCC)."  This  action  is 
being  taken  due  to  the  Improved  radar 
coverage  at  Waahii^ton  ARTCC  in  the 
vicinity  of  tbeae  leetiicted  areas. 
VFKTTVC  DATE:  0901  UTC.  February  26. 

FOR  FURTMCR  MFOfMUTION  CONTACT:  Paul 
Gallant,  Ainpace  and  Rules  Division. 
ATA-400.  Office  of  Air  Traffic  Airspace 
Management,  Fedefal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone  (202)  267-6783. 

mm^lSMOa/Mr  INTOWiATWW; 


Due  to  tfM  addition  of  the  Oceana 
long-range  system.  Washington  ARTCC 
now  has  improved  radar  coverage  in  the 
vicinity  of  Reatrictod  Areas  R-5301.  R- 
5302 A.  R-5302B,  and  R-5302C. 
Consequently,  Washington  ARTCC  has 
better  capabilities  for  performing  the 
hinction  of  controlling  agency  for  I ' 


This  amendment  to  14  CFR  part  73 
changes  the  designated  controlling 
■§MK:y  for  R-5301 .  Albemarle  Soimd, 
NC,  and  R-5302A.  R-5302B.  and  R- 
5302C,  Harvey  Point.  J^.  from  "FAA, 
Norfolk  ATCT.  Norfolk.  VA."  to  "FAA. 
Waahiiiglon  ARTCC."  There  are  no 
dMagM  to  tha  boundaries,  altitudes, 
time  of  designation,  or  activitias 
conducted  within  the  restricted  aiaaB. 

Since  this  action  simply  changes  the 
controlling  agency  for  tiM  existing 
raetricted  areas,  and  does  not  involve  a 
change  in  tha  iWianeians  or  operating 
requkements  of  dM  raatfided  areas,  the 
FAA  finds  tiMt  notice  and  public 
procedure  under  S  U.S.C  553(b)  are 
uimecessary. 

Section  73.53  of  part  73  was 
republished  in  FAA  Order  7400.8E. 
dated  November  7,  1997. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
freq^ient  and  routine  amendments  are 
aeoeaHry  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "signiHcant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 


routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  is  a  minor  administrative 
change  amending  the  published 
designation  of  the  controlling  agency  for 
existing  Restricted  Areas  R-5301 .  R- 
5302A.  R-5302B.  and  R-5302C.  There 
are  no  changes  to  air  traffic  control 
procedures  or  routes  as  a  result  of  thia 
action.  Therefore,  this  action  is  not 
subject  to  environmental  assessments 
and  procedures  uiuier  FAA  Order 
1050.  ID.  "Policies  and  Procedures  for 
Considering  Environmental  Impacts," 
and  the  National  Environmental  Policy 
Act  of  1960. 

Uat  of  Subjects  in  14  CFR  Fart  73 

Airspace.  Navigation  (air). 

Adoption  of  the  ABCBdment 

1b  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73.  as  follows: 

PART  73— SPECIAL  USE  AMSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  aa  feUows: 

Aalhartly:  49  U.S.C.  10e(g).  40103,  40113. 
40120.  E.O.  10aS4,  24  FR  9665,  3  CFR.  196»- 
1983  Comp..  p.  389. 

§7&S3    (Ameadadl 

2.  §  73.53  is  amended  as  follows: 


R-6301    Aftemerte  Sound.  NC    (AeiaraMq 

By  removing  the  words  "Controlling 
agency.  FAA.  Norfolk  ATCT.  Norfolk, 
VA,"  and  substituting  the  words 
"Controlling  agency.  FAA.  Washington 
ARTCC" 


By  removing  the  words  "Controlling 
^ency.  FAA,  Norfolk  ATCT,  Norfolk, 
VA."  and  substituting  the  words 
"Controlling  agency.  FAA,  Washington 
ARTCC" 


By  removing  the  words  "Controlling 
agency.  FAA.  Norfolk  ATCT,  Norfolk, 
VA,"  and  substituting  the  words 
"Controlling  agency.  FAA,  Washington 
ARTCC." 

R-63Qac    Harvey  Point.  NC    (Amended] 
By  removing  the  words  "Controlling 
agency.  FAA,  Norfolk  ATCT.  Norfolk. 
VA."  and  substituting  the  words 
"Controlling  agency.  FAA,  Washington 
ARTCC." 
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Issued  in  Washington.  DC,  on  December  2, 
1997. 

Reginald  C  Mattliews, 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 

[FR  Doc.  97-32570  Filed  12-11-97;  8:45  am) 
aajjNO  CODE  4ti»-i>-p 


DEPARTMENT  OF  TRANSPORTATKM 

Fadaral  Aviation  Administration 

14  CFR  Part  95 

Pocket  No.  29079;  Amdt  No.  406] 

IFR  Aititudas;  Miacallanaous 
Amandments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


r:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimiim  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airepace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC,  November  6, 
1997. 

FOR  FliRTHER  MPONMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 


Avenue,  SW..  Washington,  DC  20591; 
telephone:  (202)  267-8277. 
SUPPI^NENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The. 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  variotis  reasons  or 
circumstances  reqiure  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assuire  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  inunediate  relationship 
between  these  regulatory  changes  and 
saffBty  in  air  commerce,  I  find  &at  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 


days.  The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current. 

It,  therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  miniirnpl 
For  the  same  reason,,  the  FAA  cmtffies 
that  this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Liat  of  Subjects  in  14  CFR  Part  95 

Ainpace,  Navigation  (air). 

Issued  in  Washington,  DC  on  October  10, 
1997. 

Thomas  E.  Stnckey, 

Acting  Director.  Flight  Standards  Sarvke. 

Adoption  of  the  Amendment 

Accordingly,  punuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC,  November  6, 1997. 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Airtfaority:  49  U.S.C  106(g),  40103,  40106, 
40113,  40114,  40120,  44502.  44514.  44719. 
44721. 

2.  Part  95  is  amended  to  reed  as 
follows: 


Revisions  to  Minimum  Enroute  IFR  Altitudes  and  Changeover  Points 

[Amendment  405  Effective  Date,  November  6,  1997] 


From 

To 

MEA 

S  95.6009 

196.1001    Diract  Routsa-U.S. 
VCR  Federal  Airway  9  la  Amended  to  Read  in  Part 

Sidon,  MS  VORTAC 

Man/em.  AR  VOR/DME 

Qamofe,  AR  VOR^ME 

Marveii.  AR  VORrt)ME  

2100 
1900 

105.6016 

VCR  Federal  Airway  16  Is  Amended  to  Reed  m  Part 

Pine  Bhjff.  AR  WOWDME 
Ma/vell.  AR  VOR/DME  .... 



i:::z::z 

Marvell,  AR  VOR/DME  

Hoily  Springs,  MS  VORTAC 

1900 
2200 

196.6064 

' _j 

VCR  Federal  Ainray  54  Is  Amended  to  Read  in  Part 

LMIe  Rock,  AR  VORTAC „ 

Marvefl,  AR  VOR/DME 

1900 

Maxell,  AR  VOR/DME  

Holty  Springs.  MS  VORTAC 

196.6116 

VOR  Fadaral  Airway  116  la  Amended  to  Read  in  Part 

Macon,  MO  V0RA3ME 

....—...••... 

•••••••■•••••••••••••a 

Quincy,  IL  VORTAC  

•2700 
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(/^Twndmam  406  Efledive  Dale.  NovamtMr  6.  1907] 

Ffoni 

To 

MEA 

*2100-MOCA 

|Mut14«    VOR 


Alniiay14Cla 


Id  Read  in  Part 


IN  FIX  

2400-MOCA 


Qophar.  MN  VORTAC 


'3000 


%9Uan    VOR  Fadarai  Airway  317  la 


loRaadinPart 


QfaanvMa.  MS  VORA3ME 


Mwval.  AR  VOR/DME 


1900 


to  AnwndsQ  to 


Kocha.  MS  FIX  

'1800-MOCA 
Wtfal.  MS  FIX  

'2000-MOCA 

B«na.  OK  FIX  ...._ 
*  2400-MOCA 


Wtfal.  MS  FIX  „ 

Holy  Springa.  MS  VORTAC  . 


*sooo 

*2S00 


ft6.64M    VOR 


In  Part 


S^)pa.OKFIX 


*4000 


|Mw«46i    VOR  Fadaral  Airway  483  la  AnMndad  to  Raad  in  Part 

King  S^mon,  AK  VORTAC 

DHnghvn.  AK  VORA3ME      

2100 

fM.t800    VOR 


AirraaySOtla 


■0  R0SO  M  ^OT 


St  Palaraburg.  FL  VORTAC 

*5000-MRA 
**2600-MOCA 

•Crowd.  FL  FIX  

"SOOO 

FfOfll 

To 

MEA 

MAA 

|M.7aiO    Jal 

RomaNaiOlaAiMnd 

•dtoRa 

•din  Part 

HtortAZFiX 

Hippi.  AZ  FIX  

20000 
18000 

45000 

Dralw.  AZ  VORTAC  .... 



— 

45000 

IM.7074   Jal  Roma  Na  74  la  Amandai 

ri  ID  Raad  In  Part 

Partiar.  CA  VORTAC 

Nabob,  AZ  FIX 

21000 
18000 

45000 

ftabob.  AZ  FIX 

, 

St  Johna.  AZ  VORTAC  . 

••■■■■■•■»■■»••••■•—•■- ••■•■■■MM*a« 

45000 

%  8S>7QM   Jal  Roula  Noi  80  la  Aniandad  to  Raad  in  Part 


Wlnaiow.  AZ  VORTAC  

*MEA  la  aalabiahad  wNh  a  gap  in 


El  Paao,  TX  VORTAC 
navigation  signal  covoraga. 


'27000 


45000 


196.7231    Jal  Rama  Na  231  la 


by  AddbiQ 


Hippi.  AZ  FIX  .a 

Drake.  AZ  VORTAC  „ 

Nppi.  AZ  RX                 „„ 

Dralte,  AZ  VORTAC 

20000 

18000 
18000 

45000 
45000 

St.  Johns.  AZ  VORTAC  . 

45000 

From 

To 

Changeover  poims 

Dialwioa 

From 

f9BJ003    VOR  Fadaral 


PoMa  V-10  la 


Pine  Blull.  AR  VOR/DME 


Hoty  Springa.  MS  VORTAC 


36    PinaBlun. 


V-~100  la  Amandad  lo  Raad  in  Part 


Van  Nuys,  CA  VOR/DME 


Pwadtoe.  CA  VORTAC  ... 


39 


VmNuys. 
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(FR  Doc.  97-32576  Filed  12-11-97;  8:45  am] 

aUJNO  OOOC  4t1»-1S-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administralion 
14CFRPart95 

IDockal  No.  29078;  Amdt  Na  40^ 
IFR  AltitudM:  Miacellaneous 


AOaiCY:  Federal  Aviation 
Administration  (FAA).  DOT, 
ACTION:  Final  rule. 


f :  This  amendment  adopts 
miscellaneous  amendments  to  the 
reqiured  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  mininniTp  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efflcient  use  of 
the  navigable  airspace  luider  instrument 
conditions  in  the  affected  areas. 

EFFECTIVE  DATE:  0901  UTC.  September 
11, 1997. 

FOR  FURTHER  MPORMATKM  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division.  Flight  Standards 
Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone:  (202)  267-8277. 


SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IRF 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (OOPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

TheRnle 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes. 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circimistances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  malring  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  inunediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days.  The  FAA  has  determined  that  this 


regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current. 

It.  therefore— (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Febriiary 
26. 1979):  and  (3)  does  not  warrant 
preparation  of  a  regidatory  evaluation  as 
the  anticipated  impact  is  so  minim^Bl 
For  the  same  reason,  the  FAA  certifies 
that  this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Liat  of  Subtects  in  14  CFR  Part  OS 

Airspace.  Navigation  (air). 

Issued  in  Washington.  DC  on  August  14. 
1997. 


iE.StBck0jr. 

Acting  Dinctor.  FU^  Standards  Sendee. 

Adoption  of  the  Amendineat 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC.  September  11. 1997. 

1.  The  authority  citation  for  part  95 
continues  to  read  as  foUows: 

Antfaority:  49  U.S.C  106(g),  40103.  40106. 
40113,  40114,  40120, 44502,  44514,  44719. 
44721. 

2.  Part  95  is  amended  to  read  as 
follows: 


REVISIONS  TO  MINIMUM  ENROUTE  IFR  ALTITUDES  AND  CHANGEOVER  POINTS 
(Amendment  404  ENactive  Date,  Seplemberll.  1997] 


From 


TO 


MEA 


196.1001    Dlrad  Roulaa— U.S. 
Reuloa— 68V— la  Amended  to  Raad  In 


•Ueton,  BF  FIX  

•8000— MRA 
••1200— MOCA 

Hankx.  BF  FIX 

•1200-MOCA 


Hankx,  BF  FIX 


Barts,  BF  FIX 


"2000 


*4000 


f  95.8001    VOR  Fadaral  Airway  1  la  Amandad  to  Raad  in  Part 


NorWk.  VA  VORTAC 
•1800-MOCA 


Cape  Charles,  VA  VORTAC 


•2500 


105.8002    VOR  Federal  Airway  2  la  Amandad  to  Raad  In  Part 


Madison,  W)  VORTAC , 

•4000-MRA 
Waits.  WI  FIX 


•Waits,  WI  FIX 

Badger.  WI  VORTAC 


2800 

2800 


f  06.8012   VOR  Federal  Airway  12  la  Amandad  to  Raad  In  Part 


Gage.  OK  VORTAC |  Caron,  OK  FIX 


"5000 
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lAmandmant  404  EMactlve  Data.  Saplambar  11. 1907) 


Froni 

TO 

mea 

*SOOO-MRA 

**37«^-MOCA 

ftM 

nan    Mna  w^t^m^ 

Airway  ao  la  Amandi 

•dtalli 

■dmtart 

Soutti  Boalon.  VA  VORTAC 

_™..,...^^ — .»~_^.. 

*Nu«i  VAFIX    . 

**3000 

*gooo-MRA 

**2000-MOCA 

Ntrttt    WAPHf               

Mala.VARX  

*sooo 

•240&-MOCA 

nf 


kiPart 


Paina.  WA  VOfVDME 

Egral.  WA  FIX 

Acort.  WA  FIX 

*2200— MOCA 


^)ral.WAFIX 
Aoofd.  WA  RX 
Dallnghwn.  WA  VORTAC 


4600 

3S00 
*9000 


VOR 


Alfwvy  99 19 


In  Part 


Columbia.  QA  VORTAC 


Tiribo,  GA  FIX 


2500 


§•0^30    VOR 


1301a 


AlMny.  NY  VORTAC . 
*3800-MOCA 

Stela.  MA  FIX  


MA  FIX 


Bradtoy.  CT  VORTAC  .. 


3000 


1164130    VON 


Airway  130  la 


toRaadlnPart 


Sunna.  NC  FIX 

-leOO-MOCA 
Norfoti.  VA  VORTAC 

*iaOO-MOCA 


Nortok,  VA  VORTAC  ..... 
Capa  Chwiaa.  VA  VORTAC 


*2000 
*2S00 


foojioe  VOR 


iteia 


to  Raad  In  Part 


Cage.  OK  VORTAC 
'5000— MRA 
••3700— MOCA 


|06w«206    VORFadi 

iral  Airway  206  la  Awandad  to  Raad  m  Part 

Waala.  NY  FIX 

•"— " 

Sluby.  CT  RX ...      ...   

8600 

StoJby.  CT  FIX  

Bradley,  CT  VORTAC .. 

•"•• ..— ^....•......-^..•••••.«»....»«.»«< 

Bradtoy.  CT  VORTAC     „   ._ .. 

n«rth.  fTTFIX                        

3600 
*3000 

*2200-MOCA 

|96>0341    VOR  Fadaral  Airway  341  la  Anandad  to  Read  In  Part 


Dubuque.  lA  VORTAC 

'4000— MRA 
Baulk.  Wl  FIX 


3600 

3600 


(  96.6406    VOR  Fadaral  Airway  406  la  Ainandad  to  Raed  In  Part 


Vaara.  CT  FIX 

Bradlay.  CT  VORTAC 
•2200-MOCA 


Bradtoy.  CT  VORTAC  .... 
Providenca,  Rl  VORTAC 


3600 

*3ora 


196.6413    VOR 


Airway  413  la 


to  Raed  In  Part 


Ironwood.  Ml  VORTAC  ... 
Russh,  Wl  FIX  „ 

*2gO(>-MOCA 
Eau  Claire,  Wl  VORTAC 

*2300-MOCA 


Russh,  Wl  FIX  

Eau  Claire,  Wl  VORTAC 


BiUr.  Wl  FIX 


8000 
*6000 

'3500 


196.6419   VOR  FMaral  Airway  419  la  Ainandad  to  Read  In  Part 


Bradley.  CT  VORTAC _ I  Boston,  MA  VORTAC 


*3000 
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From 


*2500-MOCA 


TO 


MEA 


196.6606    VOR  Fadaral  Airway  506  to  Amended  to 


Gopber,  MN  VORTAC 


Siren,  Wl  VORA3ME 


3000 


196.6647   VOR  Fadaral  Airway  547  la  Amended  to  Raed  in  Part 


Ctwyanna.  WY  VORTAC 


96J003   VOR  Fadaral  Alrwaya 


Pame.  WA  VOR/DME 


V— 186  to  AaMndad  to  Raed  In  Pert 


Van  Nuys.  CA  VOR/DME 


Pwadbe,  CA  VORTAC 


13 


Van  Nuys. 


(PR  Doc  97-32575  Filed  12-11-07;  8:45  am] 
I  oooa  4eie-i9-M 


ENVIRONMEHTAL  PROTECTION 
AGENCY 

40CFRPart180 

[OPP-300694:  FRL-6780-0] 
RM2070-AB78 

IntMacloprid;  Tolerance  Extenelon  for 
Enwrgency  Exemptions 

AOENCV:  Environmental  I^tection 
Agency  (EPA). 
ACTION:  Final  rule. 


IT:  This  rule  extends  a  time- 
limited  tolerance  for  residues  of  the 
insecticide  imidacloprid  and  its 
metabolites  in  or  on  beet  and  turnip 
roots  at  0.3  part  per  million  (ppm)  beet 
and  turnip  tops  at  3.5  ppm  for  an 
additional  1-year  period,  to  November 
29, 1998.  This  action  is  in  response  to 
EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  table  beets  and  turnip 
greens.  Section  408(1)(6)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  requires 
EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA. 
EFFECTIVE  DATE:  This  regulation 
becomes  eSisctive  December  12, 1997. 


Obfections  and  requests  for  haaringn 
must  be  received  by  EPA,  on  or  before 
February  10. 1998. 

ADDRESSES:  Written  Directions  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300447], 
must  be  submitted  to:  Hearing  Qerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300594],  must  also  be  submit^  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C).  OfGce  of 
Pesticide  Programs,  Environmraital 
Protection  A^ncy,  401  M  St,  SW., 
Washington.  DC  20460.  In  person,  Ining 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  Crystal  Mall  «2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  in  Unit  D.  of  this  preamble. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Andrew  Ertman,  Registration 
Division  (7505C),  Ofifice  of  Pesticide 


Programs,  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Cryst^ 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202,  (703>-308-9367: 
e-mail: 
OTtman  .andrew^pamail.epa.gov. 

SUPPLBeiTARY  •FORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Regiater  of  November  29, 1996 
(61  FR  60622)  (FRL-557S-1),  which 
announced  that  on  its  own  initiative 
and  under  section  408(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (FFDCA). 
21  U.S.C  346a(e)  and  (1)(6).  it 
established  a  time-limited  tolerance  fw 
the  residues  of  imidacloprid  and  its 
metabolites  in  or  on  beet  and  turnip 
roots  at  0.3  ppm  and  beet  and  turnip 
tops  at  3.5  ppm,  with  an  expiration  date 
of  November  29, 1997.  EPA  established 
the  tolerance  because  section  408(1)(6) 
of  the  FFDCA  requires  EPA  to  establish 
a  time-limited  tolerance  or  exemption 
bom  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment 

EPA  received  a  request  to  extend  the 
use  of  imidacloprid  on  table  beets  and 
turnip  greens  for  this  year  growing 
season  due  to  the  lack  of  acceptable 
control  with  currenUy  registered 
products  and  the  loss  of  the  insecticide 
Phosdrin.  Under  moderate  to  severe 
infestation  conditions,  the  aphids  are 
expected  to  cause  serious  reductions 
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due  to  contamination  problems  at 
harvest,  primarily  due  to  the  large 
number  of  aphids  remaining  on  the 
crop.  The  overall  threshold  that  the 
market  will  allow  is  two  aphids  or  less 
per  plant.  After  having  reviewed  the 
submission,  EPA  concurs  that 
emergency  conditions  exist  for  this 
state.  EPA  has  authorized  imder  section 
IB  of  FIFRA  the  use  of  imidacloprid  on 
table  beets  and  turnip  greens  for  control 
of  aphids  in  California. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  imidacloprid  in 
or  on  beet  and  turnip  roots  and  beet  and 
turnip  tops.  In  doing  so,  EPA  considered 
the  new  safety  standard  in  section 
408(b)(2)  of  the  FFDCA.  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  of  the  FFDCA 
would  be  consistent  with  the  new  safety 
standard  and  with  section  18  of  FIFRA. 
The  data  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  final  rule  published  in  the  Federal 
Register  of  November  29,  1997.  Based 
on  that  data  and  information 
considered,  the  Agency  reaffirms  that 
extension  of  the  time-limited  tolerance 
will  continue  to  meet  the  requirements 
of  section  408(1)(6)  of  the  FFDCA. 
Therefore,  the  time-limited  tolerance  is 
extended  for  an  additional  1-year 
period.  Although  this  tolerance  will 
expire  and  is  revoked  on  November  29, 
1998,  under  section  408(1)(5)  of  the 
FFDCA,  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  beet  and 
turnip  roots  and  beet  and  turnip  tops 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA 
and  the  application  occurred  prior  to 
the  revocation  of  the  tolerance.  EPA  will 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

L  Objections  and  Hearing  Requests 

The  new  section  408(g)  of  the  FFDCA 

!>rovides  essentially  the  same  process 
or  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  of  the  FFDCA 
as  was  provided  in  the  old  section  408 
and  in  section  409  of  the  FFEXIA. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 


procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 
Any  person  may,  by  February  10, 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitied  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  groimds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  fiactual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  subniitied  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
witiiout  prior  notice. 

n.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directiy  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 


address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Electronic  conunents  may  be  sent 
directiy  to  EPA  at: 
opp-docketOepamaiI.epa.gov. 

Electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use -of  special 
characters  and  any  form  of  encryption. 
Objections  and  hearing  requests  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file    * 
format.  All  copies  of  objections  and 
hearing  requests  in  electronic  form  must 
be  identified  by  the  docket  control 
number  [OPP-3005941.  No  CBI  should 
be  submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

IIL  Regulatory  Assessment 
Requirements 

This  final  rule  extends  a  time-limited 
tolerance  under  section  408(1K6)  of  the 
FFDCA.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  firom  review  under  Executive 
Order  12866,  entitied  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
sul^ect  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
TiUe  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitied  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
coiuiderations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitied  Protection  of  Children  firom 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  under 
section  408(1)(6)  of  the  FFDCA,  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
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there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

IV.  Submission  to  Coogress  and  dw 
General  Accounting  Offifx 

Under  5  U.S.C.  801(aXl)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  the 
Agency  has  submitted  a  report 
containing  this  nde  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Ragiatar. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Datad:  Novraiber  26. 1997. 


rCanlkiM, 

Acting  Dinctor,  Registration  Division.  Office 
of  Pesticide  Prognuns. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

:  21  U.S.C  346a  and  371. 


flM.472    [Anwndsdl 

2.  In  §  180.472,  by  amending 
paragraph  (a)  in  the  table,  for  tiie 
conunodities  "beet  roots,"  "beet  tops," 
"turnip  roots,"  and  "turnip  tops"  l^ 
removing  "November  29,  1997"  and 
adding  in  its  place  "November  29, 
1998". 

[FR  Doc.  97-32550  Filed  12-11-97;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IOPP-300601;  FRL-6760-4] 
nM2070-AB78 

MyctobutanU;  Tolarance  Extanalon  for 
EiiMftgancy  Exemptions 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


summary:  This  rule  extends  a  time- 
limited  tolerance  for  residues  of  the 
fungicide  myclobutanil  and  its 
metabolites  in  or  on  cucurbits  at  0.3 
parts  per  million  (ppm)  for  an 
additional  1-year  period,  to  November 
30, 1998.  This  action  is  in  response  to 
EPA's  granting  of  an  emergency 
exemption  imder  section  18  of  the 
Federal  Insecticide,  Ftmgicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  cucurbit  vegetables. 
Section  408(1)(6)  of  the  FFDCA  requires 
EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA. 
EFFECTIVE  DATE:  This  regulation 
becomes  e£foctive  December  12. 1997. 
CH>jections  and  requests  for  hearings 
must  be  received  by  EPA,  on  or  before 
February  10, 1998. 
ADOWCgaca:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300447], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708, 401  M  SL.  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Cleik  identified 
by  the  docket  control  number,  [OPP- 
300591],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  Crystal  Mall  #2, 
1921  Jeflerson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  ClOTk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket9epamail.epa.gov.  Follow  the 
instructions  in  Unit  U.  of  this  preamble. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  David  E)eegan,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  addrras:  Rm.  280. 


Crystal  Mall  «2. 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202.  (703)-308- 
9358;  e-mail: 

deegan.daveOepamail.epa.gov. 
SUPPI^MBfTARY  MFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  January  9,  1997  (62 
FR  1284)  (FRL-5579-7),  which 
announced  that  on  its  own  initiative 
and  imder  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C  346a(e)  and  (1K6),  it 
established  a  time-limiteid  tolerance  fOT 
the  residues  of  myclobutanil  and  its 
metabolites  in  or  on  cucurbit  vegetables 
at  0.3  ppm,  with  an  expiration  date  of 
November  30, 1997.  EPA  established  the 
tolovnce  because  section  4080K6)  of 
the  FFDCA  reqiures  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  far 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment 

EPA  established  the  initial  toloance 
in  response  to  a  section  18  authorization 
granted  to  the  state  of  California  for  use 
of  myclobutanil  on  cucurbit  vegetables 
in  Jiily  1996.  EPA  granted  this  use  to 
California  consistent  vtrith  provisions  of 
section  18  of  FIFRA,  after  finding  that 
there  was  an  emergency  condition  in  the 
state  requiring  use  of  this  [Mnoduct. 
When  EPA  established  the  time-limited 
tolerance  it  did  so  consistent  with  a 
review  of  available  information  as 
required  under  section  406(1X6)  of  the 
FPIXIA.  EPA  is  taking  action  now  to 
extend  this  tolerance  because  the 
Agency  authorized,  as  allowed  under 
section  18,  this  use  to  occur  in  the  states 
of  Arizona  and  Havtraii  to  control 
powdery  mildew  on  cuciirbit  vegetables 
(Arizona)  and  limited  to  watermelons 
(Hawaii).  This  authorization  occurred 
on  May  8. 1997,  and  allo%ved  use  of  the 
product  for  one  year. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  myclobutanil 
in  or  on  cucurbit  vegetables.  In  doing  so, 
EPA  considered  the  new  safety  standard 
in  FFDCA  section  408(b)(2)  of  the 
FFDCA,  and  decided  that  the  necessary 
tolerance  under  FFDCA  section  408(l)(6j 
of  the  FFXXZA  would  be  consistmt  with 
the  new  safety  standard  and  with 
section  18  of  FIFRA.  The  data  and  other 
relevant  material  have  been  evaluated 
and  discussed  in  the  final  rule 
published  in  the  Federal  Register  of 
January  9, 1997.  Based  on  that  data  and 
information  considered,  the  Agency 
reaffirms  that  extension  of  the  time- 
limited  tolerance  will  continue  to  meet 
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the  requirements  of  section  408()K6)  of 
the  FFDCA.  Therefore,  the  time-limited 
tolerance  is  extended  for  an  additional 
1-year  period.  Although  this  tolerance 
will  expire  and  is  revoked  on  November 
30.  1998.  under  section  408(1)(5)  of  the 
FFDCA,  residues  of  the  pesticide  not  in 
.  exceM  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  cucurbit 
vegetables  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on.  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

L  Obfactions  and  Hearing  RaquaalB 

The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "obiect"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1K6)  of  the  FFDCA 
as  was  provided  in  the  old  section  408 
and  in  section  409  of  the  FFDCA. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  Thaae 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  February  10, 
1998.  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Qerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a" 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  (^termines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 


one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  bets  to  the 
contrary;  and  resolution  of  the  factiial 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  mnrking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  virill  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  recortL 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

n.  Public  Record  and  ElectroBk 
Submiaaions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  ofiicial  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
ofRcial  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  dociunent. 

Electronic  comments  may  be  sent 
directiy  to  EPA  at: 
opp-docketOepainail.epa.gov. 

Electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Objections  and  hearing  requests  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCO  file 
format.  All  copies  of  objections  and 
hearing  requests  in  electronic  form  must 
be  identified  by  the  docket  control 
number  lOPP-3005911.  No  CBI  should 
be  submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

m.  Regulatory  Assessment 
Requirements 

This  final  rule  extends  a  time-limited 
tolerance  under  FFDCA  section  408(d) 
in  response  to  a  petition  submitted  to 
the  Agency.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  these 
types  of  actions  from  review  under 
Executive  Order  12866,  entitied 
Regulatory  Planning  and  Review  (58  FR 
51735.  October  4. 1993).  This  final  rule 


does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Refbnn  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entiUed  Knhanr<ng  the 
Intergovernmental  Partnenhip  (58  FR 
58093,  October  28, 1993).  or  special 
considerations  as  required  by  Executive 
Order  12898.  entiUed  Federal  Actions  to 
Address  Environmental  justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitied  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408  (d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  bias  previously 
assessed  whether  establishing 
tolerances,  exemptions  fiom  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950).  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

IV.  Submission  to  Congress  and  tbe 
General  Accounting  Office 

Under  5  U.S.C.  801(aKl)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 
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Dated:  November  25, 1997. 

PMer  Canlldna, 

Acting  Director,  Registration  Division,  Office 
{^Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  18(MAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aatbority:  21  U.S.C.  346a  and  371. 

1180.443    [AflMndacg 

2.  In  §  180.443.  by  amending 
paragraph  (b)  in  the  table,  for  the 
commodity  "cucurbit  vegetables"  by 
removing  "November  30. 1997"and 
adding  in  its  place  "November  30, 
1998". 

[FR  Doc  97-32549  Filed  12-11-97;  8:45  am] 
MLUNQ  OOOC  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPf»-aOO60O;  FRL-67S0-q 
RM2070-AB78 

ChlorothalonH;  Pesticide  TotoFanoM 
for  EnwrgMKy  Exemptions    * 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


t:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
chlorothalonil  in  or  on  ginseng.  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency  exemption  under 
section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
authorizing  use  of  the  pesticide  on 
ginseng.  This  regulation  establishes  a 
maximum  permissible  level  for  residues 
of  chlorothalonil  and  its  metabolite  4- 
hydroxy-2,5,6- 

trichloroisophthalonitrile.  expressed  as 
chlorothalonil.  in  this  food  conmiodity 
pursuant  to  section  408(1)(6)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerance 
will  expire  and  is  revoked  on  December 
31, 1998. 

DATES:  This  regulation  is  efHsctive 
December  12. 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  February  10. 1998. 

A00RE88C8:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  (OPP-300590]. 
must  be  submitted  to:  Hearing  Cleric 
(1900).  Environmental  Protection 


Agency.  Rm.  M3708.  401  M  SL,  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300590].  must  also  be  submittal  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2,  1921 
JefiCnson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerCsct  5.1/6.1  file 
format  or  ASCII  file  format  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300590).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FUtmCR  MFORMATION  CONTACT:  By 
mail:  Olga  Odiott,  Registration  Division 
7505C.  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  #2, 1921 
JeSiarson  Davis  Hwy..  Arlington.  VA, 
(703)  308-9363.  e-mail: 
odiott.olga@epamail.epa.gov. 
SUPPI.EMENTARY  INFOmiATION:  EPA.  on 
its  own  initiative,  purauant  to  section 
408(e)  and  n)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(e)  and  (1)(6).  is  establishing 
a  tolerance  for  residues  of  the  fungicide 
chlorothalonil  and  its  4-hydroxy-2.5.6- 
trichloroisophthalonitrile  metabolite, 
expressed  as  chlorothalonil.  in  or  on 
ginseng  at  0.10  parts  per  million  (ppm). 
This  tolerance  will  expire  and  is 
revoked  on  December  31. 1998.  EPA 
Will  publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  bom  the  Code  of  Federal 
Regulations. 


L  Background  and  Statutory  Antbority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C.  136  et  seq.  Tbe  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  uul 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13. 
1996)  (FRL-5572-9). 

New  section  408(b)(2HAKi)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
frt)m  euiy  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  %vithout 
providing  notice  or  period  for  public 
comment 
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Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

11.  Emergency  Exemption  for 
Chlorothalonii  on  Ginseng  and  FFDCA 
Tolerances 

The  state  of  Wisconsin  availed  itself 
of  the  authority  to  declare  a  crisis 
exemption  to  use  chlorothalonii  to 
control  the  ginseng  leaf  and  stem  blight 
caused  by  Altemaria  panax.  A.  panax 
may  cause  substantial  losses  of  ginseng 
yield  if  not  controlled.  Specific 
emergency  exemptions  have  been 
granted  for  the  use  of  mancozeb  for 
several  years  based  on  loss  of  efficacy  of 
iprodione  due  to  development  of 
resistance  in  the  pathogen  to  the  latter 
fungicide.  The  state  argues  that  while 
mancozeb  affords  good  protection 
during  typical  years,  during  years  of 
very  heavy  precipitation,  as  in  1996  and 
1997,  mancozeb  is  inadequate  because  it 
is  easily  washed  off  plants  by  rain.  In 
this  respect,  the  state  claims, 
chlorothalonii  provides  superior  control 
during  very  rainy  summers.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  chlorothalonii  on  ginseng  for 
control  of  leaf  and  stem  blight  in 
Wisconsin. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
chlorothalonii  in  or  on  ginseng.  In  doing 
so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerance  under  FFDCA  section  408(l)(6) 
would  be  consistent  with  the  new  safety 
standard  and  with  FIFRA  section  18. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawful.  EPA  is  issuing 
this  tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e).  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  is  revoked  on  December  31, 
1998.  under  FFDCA  secUon  408(1)(5). 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  ginseng 
after  that  date  will  not  be  unlawful. 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA. 
EPA  will  take  action  to  revoke  this 
tolerance  earlier  if  any  experience  with, 
scientific  data  on,  or  other  relevant 


information  on  this  pesticide  indicate 
that  the  residues  are  not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  chlorothalonii  meets  EPA's 
registration  requirements  for  use  on 
ginseng  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  t>asis  for  registration  of 
chlorothalonii  by  a  state  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  state  other  than  Wisconsin  to  use 
this  pesticide  on  this  crop  under  section 
18  of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  chlorothalonii,  contact 
the  Agency's  Registration  Division  at  the 
addrms  provided  above. 

m.  Risk  Aaaesaownt  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effiects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
p«iticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effiects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RID). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 


subgroup  of  the  population  (such  as 
infamts  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  imcertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100- fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  qalationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g..  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
T3rpically.  risk  assessments  include 
"acute."  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  firom  exposure 
to  the  pesticide  for  a  period  of  1-7  days. 
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and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FX^PA.  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occxuTing  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  soiuces  (e.g.,  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposiue  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEl.  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
sintiilar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposiire, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  fivm 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
ground  water  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 


uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consiuned  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  in&nts  and 
children.The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  bom  Federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  imderstated  for  any 
significant  subpopulation  group. 
Further,  regioiul  consumption 
information  is  taken  into  account 
through  EPA's  computer'based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(children  1  to  6  years  old)  was  not 
regioiudly  based. 


IV.  Aggregate  Risk . 
Determination  of  Safety 

Consistent  with  section  408(bH2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  chlorothalonii  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of 
chlorothalonii  and  its  metabolite  4- 
hydroxy-2,5,6- 

trichloroisophthalonitrile,  expressed  as 
chlorothaloilil,  in  or  on  ginseng  at  0.10 


ppm.  EPA's  assessment  of  the  dietary 
exposiues  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  chlorothalonii 
are  disciissed  below.  The  nature  of  the 
toxic  effecfts  caused  by 
hexachlorobenzene  (HCB).  a 
contaminant  of  chlorothalonii.  are  also 
discussed. 

1.  Acute  toxicity.  The  lowest  obswved 
effact  level  (LOEL)  of  175  milligrams/ 
kilogram/day  (mg/kg/day)  (only  dose 
tested)  from  a  3-month  rat  study  was 
used  for  evaluating  acute  dietary  risk 
from  chlorothalonii  to  all  subgroups. 
The  LOEL  was  based  on  renal  and 
gastric  lesions  observed  within  4  days  of 
testing.  An  uncertainty  factor  of  300  was 
recommended  since  a  IXJEL  instead  of 

a  NC^EL  was  used  for  the  assessment. 

No  acute  dietary  endpoints  have  been 
identified  for  HCB. 

2.  Short  -  and  intermediate  -  term 
toxicity.  The  NOEL  of  600  mg/kg/day 
highest  dose  tested  (HDT)  from  a  21 -day 
dermal  toxicity  study  in  male  Fischer 
344  rats  was  recommended  to  assess 
risks  from  short  and  intermediate-term 
exposures  to  residues  of  chlorothaloniL 

There  is  no  toxicological  endpoint 
identified  for  short  and  intermediate- 
term  exposure  to  HCB. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  chlorothalonii  at 
0.018  mg/kg/day.  This  RfD  is  based  on 
a  2-year  dog  feeding  study  with  a  NOEL 
of  1.8  mg/lqg/day  and  an  uncertainty 
£M:tor  of  100  (bued  on  increased 
urinary  bilirubin  levels  and  kidney 
vacuolated  epithelium  at  3.5  mg/kg/ 
day). 

The  EPA  has  established  the  Rfl3  for 
HCB  at  0.0008  mg/kg/day.  This  RfiD  is 
based  on  the  NOEL  of  0.08  mg/kg/day 
from  a  130-week  feeding  study  in  rats. 
At  the  LEL  of  0.29  mg/kg/day,  there  was 
hepatic  centrilobular  basophilic 
chromogenesis.  An  uncertainty  factor  of 
100  was  used  to  account  far  inter- 
species extrapolation  and  intra-spedes 
variability. 

4.  Carcinogenicity.  The  OPP  Cancer 
Peer  Review  Committee  (CPRC) 
classified  chlorothalonii  as  a  Group  B2 
(probable  hiunan  carcinogen)  chemical 
with  a  Qi*  =  7.66  x  10  ^  (mgA>g/day)-". 
The  classification  was  based  on 
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fonMoniach  tumors  in  mice  and  renal 
tumon  in  rats.  The  Qi  •  was  based  upon 
female  rat  renal  (adenoma  and/or 
carcinoma)  tiunor  rates.  A  3/4  scaling 
factor  was  used  to  determine  the  Qi  * 
from  the  rat  data.  HCB,  an  impurity  in 
chlorothalonil,  is  also  classiHed  as  a 
Group  B2  chemical  (probable  human 
carcinogen)  with  a  Qi  *  =  1 .02  (mg/kg/ 
day)-*.  The  classification  was  based  on 
positive  results  in  hamsters  and  rats. 

B.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.275)  for  residues  of 
chlorothalonil  and  its  metabolite  4- 
hydroxy-2,5.6- 

thchloroisophthalonitrile,  expressed  as 
chlorothalonil,  in  or  on  a  variety  of  raw 
agricultural  commodities  at  levels 
langipg  from  0.05  ppm  in  cocoa  beans 
■nanas,  edible  pulp  to  15  ppm  in 
'  and  papayas.  There  are  no 
t>lished  tolerances  on  meat,  milk, 
poultry  and  eggs.  Risk  aaseasments  were 
conducted  by  EPA  to  assess  dietary 
expoiWH  and  risks  from  chlorothalonil 
as  pesaHiled  below.  Ginseng  is  not 
■teiintly  represented  in  the  Dietary 
Risk  Evaluation  System  (DRES)  data 
files  because  of  very  low  consumption 
in  the  U.S.  Thus,  the  dietary  exposure 
anal3rsis  does  not  include  a  contribution 
for  ginseng.  The  consimiption  of  ginseng 
is  not  expected  to  significantly  alter 
exposure. 

1.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  |}esticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1  day  or  single  exposure.  The  acute 
dietary  (food  only)  risk  assessment  used 
tolerance  level  residues  (  published  and 
pending  tolerances  included).  The 
resulting  high-end  exposure  estimate  of 
0.2  mg/kg/day  resulte  in  a  dietary  (food 
only)  MOE  of  1,500  for  infants  <  1  year 
old  and  cbildren  1-6  years  old.  This 
should  be  viewed  as  a  conservative  risk 
estimate. 

ii.  Chronic  exposure  and  risk.  For  the 
chronic  dietary  risk  assessment,  the 
Agency  used  anticipated  residue  data. 
The  anticipated  residues  based  on 
existing  chlorothalonil  tolerances 
(published  and  pending)  result  in  an 
anticipated  residue  contribution  (ARC) 
that  is  equivalent  to  percentages  of  the 
RfD  that  range  from  19.8%  for  non- 
nursing  infants  to  85.8%  for  children  1 
to  6  years  old. 

Estimates  for  HCB  result  in  an  ARC 
that  is  equivalent  to  percentages  of  the 
RfD  that  range  from  0.01%  for  non- 
nursing  in^ts  to  0.05%  for  children  1 
to  6  years  old.  Residues  of  HCB  were 
estimated  to  be  present  at  a  level  not 


exceeding  0.05%  (the  maximum. 

allowed  in  chlorothalonil  formulations) 
of  the  residues  of  chlorothalonil. 

2.  From  drinking  water.  Based  on 
available  data  used  in  EPA's  assessment 
of  environmental  risk,  chlorothalonil  is 
not  persistent  and  is  moderately  motile. 
Health  advisory  levels  fcH'  chlorothalonil 
in  drinking  water  have  been  eBtabUriMd 
as  follows:  for  a  10  kg  child,  Ike  one  day 
finalized  level  and  the  long  term  level 
is  0.2  mg/L:  for  a  70  kg  adult,  the  loi^ 
term  is  0.5  kg/L.  No  lifetime  health 
advisQiy  level  has  been  established  for 
chlocothalonil.  but  the  Office  of 
Drinking  Water  estimates  that  a  long 
term  average  chlorothalonil 
concentration  of  150  Mg/L  would 
correspond  to  an  additional  lifetime 
carcinogenic  risk  of  10-4.  Consequently, 
a  concentration  of  1.5  Mg^  would 
correspond  to  a  lifetime  carcinogenic 
risk  of  10-*.  Chlorothalonil  is  not 
currently  regulated  under  the  Safe 
Drinking  Water  Act  (SDWA).  therefore 
water  supply  systems  are  not  required  to 
sample  and  analyze  for  it.  The 
intermediate  soil/water  partitioning  of 
chlorothalonil  should  make  the  primary 
treatment  processes  employed  by  most 
surface  water  source  supply  systems  at 
least  partially  effective  in  removing  it. 

Ground  water.  Degradates 
(metabolites)  of  chlorothalonil,  not 
chlorothalonil  itself,  have  been  found  in 
ground  water  in  the  states  of  New  York. 
Massachusetts.  Florida.  Maine,  and 
California  (U.S.  HED,  1993).  The 
reported  metabolites  (SDS-46851,  SDS- 
47525,  SDS-3701.  and  SDS-19221)  were 
measured  at  the  highest  combined 
concentration  of  approximately  16  ppb 
in  New  York's  Sufi^olk  County  (Long 
Island)  in  1981.  It  is  not  clear  how  the 
use  of  chlorothalonil  in  New  York 
compares  to  use  in  other  areas,  but  it  is 
expected  that  the  levels  of 
chlorothalonil  metabolites  detected  in 
the  ground  water  in  New  York  are 
uiuepresentatively  high  compared  to  the 
country  as  a  whole.  A  small-scale 
ground  water  monitoring  study  is 
underway,  and  will  give  the  Agency  a 
more  quantitative  measure  of  tne  ground 
water  contamination  potential. 

Surface  water.  Chlorothalonil  can 
contaminate  surface  water  at  application 
via  spray  drift.  The  intermediate  soil/ 
water  partitioning  of  chlorothalonil 
indicates  that  its  concentration  in 
suspended  and  bottom  sediment  will  be 
sulMtantially  greater  than  its 
concentration  in  water. 

The  following  surface  water  label 
advisory  is  required  for  chlorothalonil: 

Chlorotlialonil  can  contaminate  sur&ce 
water  through  spray  drift.  Under  some 
conditions,  chlorothalonil  may  also  have  a 
high  potential  for  runoff  into  stuface  water 


(via  both  dissolution  in  runoff  water  and 
adsorption  to  eroding  soil),  for  several  weeks 
to  months  post-application.  These  include 
poorly  draining  or  wet  soils  with  readily 
visible  slopes  toward  adiacent  surface  waters, 
frequently  flooded  areas,  areas  over-laying 
extremely  shallow  ground  water,  areas  with 
in-field  canals  or  ditches  that  drain  to  surface 
water,  arsaa  not  separated  from  adjacent 
surface  waters  lArith  vegetated  filter  strips, 
and  highly  erodible  soils. 

The  South  Florida  Water  Management 
District  (SFWMD;  Miles  and  Pfeuffer 
1994)  sununarized  chlorothalonil 
detections  in  samples  collected  every  2 
to  3  months  from  27  surface  water  sites 
within  the  SFWMD  from  November 
1988  through  November  1993. 
Approximately  810  samples  were 
collected.  Chlorothalonil  was  detected 
in  25  samples  at  concentrations  ranging 
from  0.003  to  0.035  )ig/L  (0.003  ppb  to 
0.035  ppb). 

Exposures  and  risks.  The  Agency  does 
not  have  sufficient  data  to  complete  a 
comprehensive  drinking  water  risk 
assessment  for  the  potential  of 
chlorothalonil  and  its  degradates  to 
contaminate  ground  water.  For  this 
drinking  water  risk  assessment  the 
Agency  assumed  that  the  mefabolites  of 
chlorothalonil  have  the  same  toxicity  as 
the  parent  chlorothalonil  and  used  the 
highest  measured  concentration  levels 
to  calculate  acute  and  chronic  risks  from 
drinking  water  exposures  to  residues  of 
chlorothalonil.  The  Agency  also 
assumed  that  adults  weighing  70  kg 
consume  2  liters  of  drinldng  water  per 
day  while  children  weighing  10  kg 
drink  1  liter.  The  acute  drinking  water 
risk  was  calculated  by  dividing  the 
LOEL  identified  for  acute  dietary  risk 
assessment  by  the  exposure  from 
drinking  water  sources.  The  chronic  risk 
for  drinking  water  was  calculated  by 
comparing  exposure  frxim  drinking 
water  sources  to  the  appropriate  RfD. 

The  following  risk  assessments 
should  be  considered  as  worst  case 
scenarios.  As  the  necessary  data  are 
received,  the  risk  assessments  will  be 
reviewed  and  evaluated  based  on  the 
new  data. 

i.  Acute  exposure  and  risk —  Gmund 
water.  In  order  to  calculate  acute 
drinking  water  risk,  the  highest 
concentration  detected  in  ground  water 
(16  ppb)  was  compared  to  the  acute 
dietary  exposure  LOEL  of  1 75  mg/kg/ 
day.  Acute  exposures  were  estimated  to 
be  0.0016  mg/kg/day  for  children  and 
0.00046  mg/kg/day  for  adults.  The 
corresponding  MOEs  were  estimated  as 
109,375  for  children  and  380.435  for 
adults. 

Surface  water.  The  available  surface 
water  monitoring  information  was  used 
to  perform  an  exposure  assessment  of 
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surface  water  as  a  drinking  water 
source.  The  highest  measiued 
concentration  (0.035  Mg/L)  and  the  acute 
dietary  LOEL  were  used  to  estimate 
exposures  and  risks.  Exposures  were 
estimated  to  be  0.000035  mg/kg/day  for 
children  and  0.00001  mg/kg/day  for 
adults.  The  corresponding  MOEs  were 
estimated  as  5.000.000  for  children  and 
17,500,000  for  adults. 

The  large  MOEs  provide  a  reasonable 
certainty  of  no  harm  from  the  potential 
exposures  associated  with 
chlorothalonil  in  water. 

Acute  drinking  water  risk  to  HCB  was 
not  calcufated  since  no  acute  dietary 
endpoint  has  been  identified  for  HCB. 

ii.  Chronic  exposure  and  risk — 
Ground  water.  The  highest 
concentration  detected  in  ground  water 
lie  ppb)  and  the  RS)  for  chlorothalonil 
were  used  to  estimate  exposures  and 
risks.  The  Agency  estimated  that 
chronic  dietary  risks  from  drinking 
water  will  utilize  8%  of  the  RfD  for 
children  and  2%  of  the  RED  for  adults. 

Surface  water.  The  highest  measured 
concentration  (0.035  pg/L)  from  the 
available  surface  water  monitoring  data 
and  the  Rfl3  for  chlorothalonil  were 
used  to  estimate  exposiues  and  risks. 
The  Agency  estimated  that  chronic 
dietary  risks  from  surface  water 
ejqKMures  to  residues  of  chlorothalonil 
will  utilize  <  1%  of  the  RfD  for  both 
children  and  adults. 

To  estimate  the  chronic  dietary  risk 
from  exposures  to  HCB.  concentrations 
for  chlorothalonil  were  assumed  to  be 
contaminated  with  0.05%  HCB.  The 
resulting  concentration  was  compared 
to  the  RfD  for  HCB  (0.0008  mg/kg/day). 
The  Agency  estimated  that  chronic 
dietary  risks  from  surface  water 
exposures  to  residues  of  HCB  will 
utilize  <  1%  of  the  RfD  for  both  children 
and  adults. 

3.  From  non-dietary  exposure. 
Chlorothalonil  is  currently  registered  for 
use  on  the  following  residential  non- 
food sites:  turf.  lawn,  trees,  grasses, 
bulbs,  plants,  and  shrubs.  Indoor  uses 
include:  paints,  coatings,  adhesives. 
wood  treatments,  and  resin  emulsions. 

The  Agency  currently  lacks 
residential-related  exposure  data  to 
complete  a  comprehensive  residential 
risk  assessment  for  many  pesticides, 
including  chlorothalonil.  ' 

4.  Cumulative  exposure  to  substances 
with  coaunon  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
ii^rmation"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 


The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
[Kjlicies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  conunon 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  fiuther 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  wall  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  rhwmiralu  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  efiects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  undentanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  infonnation 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
c»se  common  mechanism  of  activity 
will  be  asstuned). 

Chlorothalonil 
(tetrachloroisophthalonitrile)  is  a 
member  of  the  substituted  aromatics 
class  of  pesticides  (George  W.  Ware,  The 
Pesticide  Book,  4th  edition,  page  144. 
Thomson  Publications.  1994).  Other 
members  of  this  class  include 
pentachloronitrobenzene  (PCNB)  and 
2.6-dichloro-4-iiitroaniline  (dicloran, 
DCNA). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
chlorothalonil  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 


assessment  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  chlorothalonil  has  a 
conunon  mechanism  of  toxicity  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  For  the  overall  U.S. 
population  the  calculated  MOE  value 
(food)  is  2.000  for  chlorothalonil.  For 
acute  drinking  water  risk,  the  calculated 
MOE  for  adults,  based  on  groimd  watw 
monitoring  data,  is  380,435.  The  acute 
aggregate  risk  for  general  U.S. 
population  is  1.163  (175  mg/kg/day  * 
0.15046  mg/kg/day).  The  acute  aggregate 
risk  for  chlorothalonil  for  all  population 
subgroups  is  below  HED's  level  of 
concern. 

2.  Chronic  risk.  Using  the  ARC 
exposure  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  chlorothalonil  from  food 
and  water  will  utilize  -46.5%  (44.5% 
from  food  •«-  ■•  2%  bom.  water)  of  the  RfD 
for  the  U.S.  population.  The  aggregate 
exposure  to  HCB  from  food  and  water 
will  utilize  -1.03%  (0.03%  from  food  •«- 
-1%  from  water)  of  the  Rff)  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  children  1  to  6  year  old. 
EPA  generally  has  no  concmn  for 
exposiues  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  chlcMY>thalonil  and 
HCB  residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure. 

Based  on  the  registered  uses  of 
chlorothalonil  short  and  intermediate- 
term  exposure  scenarios  may  exist. 
However,  the  Agency  currentiy  lacks 
sufficient  residential-related  exposure 
data  to  complete  a  comprehensive 
residential  risk  assessment  for 
chlorothalonil. 

D.  Aggregate  Cancer  Risk  for  US. 
Population 

The  cancer  risk  from  food  uses  of 
chlorothalonil  (a  B2  carcinogen  with  a 
Qi*  of  7.66  X  10-3  (mg/kg/day)-i)  for  the 
general  U.S.  population  was  estimated 
as  1.1  X 10-*  (upper  bound).  The 
calculation  was  based  on  ARC 
estimates.  EPA  used  all  the  published, 
pending  and  new  uses  for  chlorothalonil 
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and  subctracted  the  risk  figures  from 
consumption  of  meat  and  milk 
pnxiucts.  Residues  of  chiorothalonil  per 
se  are  not  expected  to  tranaier  from  feed 
items  to  meat  and  milk,  but  residues  of 
the  4-hydroxy  metabolite  (which  is  not 
of  carcinogenic  concern)  could  occur  in 
these  commodities.  Thus,  there  is  no 
carcinogenic  risk  attributable  to 
chiorothalonil  from  its  use  on  livestock 
feed  items. 

The  dietary  (food)  cancer  risk  from 
HCB  (a  B2  carcinogen  with  a  Qi  *  of  1.02 
(mg/kg/day)  ■)  for  the  general  U.S. 
population  was  estimated  as  3.6  x  10-^ 
(upper  bound).  The  concentrations  for 
chiorothalonil  were  assumed  to  be 
contamiaaled  with  0.05%  HCB.  The 
calculatton  was  baaed  on  ARC  estimates 
and  all  the  published,  pending  and  new 
uses  for  chiorothalonil. 

The  drinking  water  cancer  risk  from 
exposure  to  chiorothalonil  residues  was 
estimated  as  2  x  10-^  for  children  and  7 
X  10*  for  adults.  These  estimates  are 
based  on  the  highest  measured 
concentration  from  the  available  surface 
water  monitoring  data.  Only  metabolites 
of  chiorothalonil  have  been  found  in 
ground  water.  These  metabolites  are  not 
of  carcinogenic  concern,  therefore  an 
assessment  of  the  cancer  risks 
associated  with  dietary  exposures  to 
chiorothalonil  from  ground  water 
sources  was  not  conducted.  The 
drinking  water  cancer  risk  from 
exposure  to  HCB  residues  was  estimated 
as  1  X  10-^  for  children  and  5  x  10-»  for 
adults.  The  concentrations  for 
chiorothalonil  were  assumed  to  be 
contaminated  with  0.05%  HCB. 

For  the  drinking  water  risk 
assessment  the  Agency  assumed  that 
water  comes  from  the  same  source 
containing  the  same  contaminant  level 
and  is  consumed  throughout  a  36-year 
period.  This  is  extremely  conservative, 
since  it  is  likely  that  frequency  and 
amounts  of  chiorothalonil  used  vary 
widely  over  this  time,  and  most  of  the 
U.S.  population  moves  at  some  time  and 
does  not  live  in  the  same  area,  drinking 
from  the  same  water  source  for  a  36-year 
period.  Therefore,  the  risk  to  both  adults 
and  children  from  drinking  water  is 
likely  an  over-estimate. 

The  Agency  concludes  that  the 
aggregate  (food  -t-  water)  cancer  risks 
from  exposures  to  chiorothalonil  and 
HCB  do  not  exceed  the  levels  of 
concern. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  generat.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
chiorothalonil,  EPA  considered  data 


from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  2-generation 
reproduction  8tudy..in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  poet-natal  toxicity  and  the 
completeoest  of  the  data  base  unJess 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  tluough  using  imcertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  100- fold 
safety  fiKtor  (for  combined  inter-  and 
intra-species  variability)  and  not  the 
additional  tenfold  safety  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infsnts  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  safety  factor. 

ii.  Developmental  tojocity  studies — 
Rats.  The  maternal  (systemic)  NOEL 
was  100  mg/kg/day,  based  on  increased 
mortality  and  reduced  weight  gain  at  the 
LOEL  of  400  mg/kg/day.  The 
developmental  (fetal)  NOEL  «vas  100 
mg/kg/day,  based  on  increase  in  total 
resorptions  and  resorptions  per  dam 
with  related  increase  in 
postimplantation  loss  at  the  LOEL  of 
400  m^kg/day. 

Rabbits.  The  maternal  (systemic) 
NOEL  was  10  mg/kg/day,  based  on 
reductions  in  weight  gain  and  food 
consumption  during  dosing  at  the  LOEL 
of  20  mg/kg/day.  The  developmental 
(fetal)  NOEL  was  20  mg/kg/day  (HOT). 

iii.  Reproductive  toxicity  study — 
Rats.  In  the  2-generation  reproductive 
toxicity  study  in  rats,  the  maternal 
(systemic)  NOEL  wets  less  than  38  mg/ 
kg/day  lowest  dose  tested  (LDT),  based 
on  hyperplasia  of  renal  and  forestomach 
tissues  at  the  LOEL  of  38  mg/kg/day. 
The  reproductive/developmental  (pup) 
NOEL  was  115  mg/kg/day,  based  on 
decreased  pup  weight  on  day  21  of 
lactation  and  a  suggestive  increase  in 
the  incidence  of  neonatal  renal  pelvis 
dilation  in  the  Fi.  generation  at  the 
LOEL  of  234  mg/kg/day. 


iv.  Pre-  and  post-natal  sensitivity.  The 
toxicological  data  base  for  evaluating 
pre-  and  post-natal  toxicity  for 
chlorotlulonil  is  complete  with  respect 
to  current  data  requirements.  There  are 
no  pre-  or  post-natal  toxicity  concerns 
for  infants  and  children,  based  on  the 
results  of  the  rat  and  rabbit 
developmental  toxicity  studies  and  the 
2-generation  rat  reproductive  toxicity 
study.  In  these  studies,  the  fetal  or  pup 
NOELs  occur  at  or  above  the  maternal 
NOELs  indicating  that  there  is  no  extra- 
sensitivity  for  in^ts  and  children. 

V.  Conclusion.  Based  on  the  above, 
HED  concludes  that  reliable  data 
support  use  of  the  standard  uncertainty 
factor  of  100  and  that  an  additional 
safety  factor  is  not  needed  to  protect 
infants  and  children. 

2.  Acute  risk.  The  acute  dietary  MOE 
(food)  was  calculated  to  be  1,500  for 
infants  (<1  year),  1,500  for  children  (1- 

6  years),  and  3,000  for  females  13+  years 
(accounts  for  both  maternal  and  fatal 
exposure).  The  acute  aggregate  MOE 
(food  and  water)  for  the  most  highly 
exposed  subpopulation  (children  1  -  6 
years  old)  was  calculated  to  be  868. 
These  MOE  calculatioiu  were  based  on 
the  systemic  LOEL  in  rats  of  175  mg/kg/ 
day.  This  risk  assessment  assumed 
100%  crop-treated  with  tolerance  level 
residues  on  all  treated  crops  consumed, 
resulting  in  a  significant  over-estimate 
of  dietary  exposure.  The  large  acute 
dietary  MOE  calculated  for  females  13+ 
3rear8  provides  assurance  that  there  is  a 
reasonable  certainty  of  no  harm  for  both 
females  13+  years  and  the  pre  and  post- 
natal development  of  infants. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  dietary  (food  +  water) 
exposure  to  chiorothalonil  will  utilize 
percentages  of  the  RfD  that  range  from 
27.8%  (19.8%  for  food  +  8%  for  water) 
for  nursing  infants,  up  to  93.8%  (85.8% 
for  food  +  8%  for  water)  for  children  1- 
6  years  old. 

The  percentage  of  the  RfD  that  will  be 
utilized  by  aggregate  exposure  food  + 
water  to  residues  of  HCB  ranges  from 
■•1.01%  for  nursing  infants,  up  to 
■•1.05%  for  children  1-6  years  old. 

EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  chiorothalonil  residues. 
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V.  Other  Conaideratioiis 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  plants 
and  animals  is  adequately  understood. 
The  residues  of  concern  are 
chiorothalonil  and  its  metabolite  4- 
hydroxy-2 .5 .6-trichloroi8ophthalonitrile 
is  an  impurity  in  chiorothalonil 
products. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(gas  chromatography-electron  capture 
detection)  is  available  in  PAM  n 
(Method  I)  to  enforce  the  tolerance 
expression. 

C  Magnitude  of  Residues 

Residues  of  chiorothalonil  and  its 
metabolite  4-hydroxy-2,5,6- 
trichloroisophthalonitrile  are  not 
expected  to  exceed  0.10  ppm  in/on 
ginseng  as  a  result  of  this  section  18  use. 
Secondary  residues  are  not  expected  in 
animal  commodities  as  no  feed  items 
are  associated  with  this  section  18  use. 

D.  International  Residue  Limits 

There  are  no  Codex  proposals, 
Canadian  limits,  or  Mexican  limits  for 
chiorothalonil  on  ginseng. 

E.  Rotational  Crop  Restrictioits 

EPA  has  determined  that  rotational 
crop  studies  will  not  be  required  for 
uses  of  pesticides  on  ginseng. 

VLCoBchttion 

Therefore,  the  tolerance  is  established 
for  chiorothalonil  and  its  metabolite  4- 
hydroxy-2 .5 .6-trichloroisophtlialonitrile 
(expresed  as  chiorothalonil)  in  g^ueng 
at  0.10  ppm. 

Vn.  d^ectioas  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  pnx^dural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  tmtil  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  February  10, 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Ol^ections  and  hearing  requests  must  be 


filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor'a 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  Uie 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  fiM:ts  to  the 
contrary:  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  irmrHng 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  writh 
procedures  set  forth  in  40  CFR  pturt  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  i»ior  notice. 

Vm.  PuMic  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  ccmtrol 
number  [OPP-300590]  (including  any 
comments  and  data  sulmiitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington.  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-aocketOBpaiiiail.epa.gov. 


Electronic  comments  must  be 
submitted  as  an  ASCD  file  avoiding  the 
use  of  special  charactns  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  %irill 
transrar  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document 

DLR^nUtory 


This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
4080Xd).  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  bom  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4. 1993).  This  final  rule  does 
not  contain  any  information  collecticms 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
omsultation  as  specified  by  Executive 
Order  12875,  entiUed  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitied  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitied  Protection  of  Children  fit>m 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408  (1)(6),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  nle,  the  reqtiirements  of  the 
R^ulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previotisly 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact  The  fectual  basis  for 
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the  Agency's  generic  certification  for 
tolerance  acationa  published  on  May  4, 
1981  (46  FR  24950).  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

X.  Submiaaion  to  Congreaa  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(aMl)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  thia  rule  in  today's  Federal  Regiater. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2).  V 


list  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  DacMnbor  1, 1997. 

Peter  CanlklM. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  fbllows: 

PART  18a-(AMENDE0I 

1.  The  authority  citation  for  part  180 
continues  to  read  as  fbllows: 

Airtharily :  21  U.S.C  34ea  and  371. 

2.  In  §  180.275.  by  adding  a  heading 
to  paragraph  (a):  by  redesignating 


paragraph  (b)  as  paragraph  (c)  and 
adding  a  heading;  by  adding  new 
paragraph  (b);  and  by  adding  and 
reserving  paragraph  (d)  with  a  heading 
to  read  as  follows: 

{ 180275    CMorothaionil;  tderancee  for 


(a)  General .  *  •  • 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  chlorothalonil  and  its  metabolite  4- 
hy  droxy-2 .5 ,6-trichloroisophthal  onitrile 
(expreaed  as  chlorothalonil)  in 
connection  writh  use  of  the  pesticide 
under  the  section  18  emergency 
exemptions  granted  by  EPA.  The 
tolerances  will  expire  and  are  revoked 
on  the  dates  specified  in  the  following 
Uble: 


Commodity 

Parts  per  mWon 

ExpiratiorVlravocafon 
date 

Ginaang ; 

aio 

12/31/98 

(c)  Tolemnces  with  regional 
registrations.  •  •  • 

(d)  Indirect  or  inadvertent  residues. 
(Reserved) 

(FR  Doc.  97-32548  Filed  12-11-97;  8:45  am) 

MLUMOOOOC  I 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3740. 3810,  and  3820 

IWO-340-1220-00-24  1A] 
Rmi004-AD0S 

Multiple  Use,  Mining;  Mining  Claims 
Under  the  General  Mining  Laws 

AQENCY:  Bureau  of  Land  Management, 
Interior. 


action:  Final  rule. 


summary:  The  Bureau  of  Land 
Management  (BLM)  is  removing  several 
obsolete  or  unnecessary  regulations,  and 
revising  regulations  concerning  mining 
on  Papago  Indian  Reservation  lands. 
The  regulations  BLM  is  removing 
concern  certain  programs  under  the 
Multiple  Minerals  Development  Act; 
claimant's  rights;  opening  of  Helium 
leaerifes  to  mining  location  and  mineral 
leasing;  and  regulations  under  the 
statute  entitled  "Mining  ilights  in 
Prescott  National  Forest"  concerning 
mining  in  the  watershed  of  the  city  of 


Prescott,  Arizona.  Each  of  the 
regulations  being  removed  is 
uimecessary  or  obsolete,  either  because 
it  describes  programs  which  no  longer 
exist  or  because  it  contains 
requirements  already  achieved  by 
statutes  or  other  applicable  regulations. 
Removing  these  items  will  have  no 
impact  on  BLM  ciutomers  or  the  public 
at  large. 

EFFECTIVE  DATE:  January  12. 1998. 
ADDRESSES:  You  may  send  inquiries  or 
suggestions  to:  Director  (630),  Bureau  of 
Land  Management,  1849  C  Street,  N.W.. 
Washington,  DC  20240. 
FOR  FURTHER  MFONMATKM  CONTACT: 
Roger  Haskins.  Bureau  of  Land 
Management,  Solid  Minerals  Group, 
1849  C  Street,  N.W.,  Washington,  DC 
20240;  Telephone:  202-452-0355. 

SUPPt^MENTARY  eiFORMATXM: 

I.  Background  and  Discussion  of  Final  Rule 

as  Adopted 
n.  Rasponaet  to  Comments 
m.  Procedural  M«Uen 

L  Background  and  Oiacuasion  of  Final 
Rule  aa  Adopted 

The  regulations  that  are  being 
removed  are  obsolete  and  unnecessary, 
and  therefore  can  be  eliminated  without 
nraative  consequences. 

Subpart  3744  concerns  the  rights  of 
laaaable  minerals  mining  claimants. 
These  rights  are  derived  from  the 
Multiple  Mineral  Development  Act,  30 
U.S.C.  521  et  seq.  (the  Leasing  Act). 
However,  rather  than  implementing  or 


interpreting  the  Act.  subpart  3744 
merely  quotes  Sections  7(d)  and  8  of  the 
Act,  30  U.S.C.  527(d).  528.  The 
regulation  consists  entirely  of 
duplicated  statutory  language  and  adds 
nothing  to  the  protections  of  mining 
claimants'  rights  already  contained  in 
the  statute.  Because  those  rights  are 
preserved  by  the  statute  and  not  the 
regulation,  this  regulation  serves  no 
substantive  purpose,  and  can  be  deleted 
without  any  impact  on  the  regulated 
community  or  the  United  States. 

Subpart  3745,  concerning  the 
conditions  for  opening  Helium  Reserves 
to  mining  location  and  mineral  leasing, 
also  consists  of  unnecessary  recitation 
of  the  Leasing  Act.  43  CFR  3745.1(a)  is 
merely  a  direct  quote  of  section  9  of  the 
Act.  30  U.S.C  529.  In  addition.  43  CFR 
3745.1(b)  contains  language  not  derived 
from  the  Act,  asserting  that  applications 
filed  prior  to  published  notice  to  open 
the  helium  reserves  will  confer  no 
rights.  However,  this  provision  is 
completely  obsolete  and  without  any 
substantive  importance.  Merely  filing  an 
application  cannot  confer  any  rights 
until  the  application  is  approved. 
Furthermore,  Helium  Reserves  Numbers 
1  and  2  were  opened  in  1955,  have  since 
been  withdrawn,  and  BLM  has 
determined  that  no  pre-existing 
applications  under  this  subpart 
currently  exist.  Therefore,  because  this 
regulation  contains  only  duplicated 
statutory  language  and  obsolete 
provisions,  it  can  be  deleted  without 
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affecting  the  rights  of  the  public  at  large 
or  altering  existing  law. 

Section  3811.2-7  is  also  obsolete  and 
will  be  removed.  This  section  indicates 
that  claims  to  mine  fissionable  source 
material  may  be  located  on  coal  lands 
under  certain  circumstances  and 
regulations.  This  provision  is  merely 
informational  and  is  wholly 
unnecessary.  Claims  to  mine  fissionable 
and  other  source  material  on  lands 
valuable  for  coal  are  governed  by  30 
U.S.C.  541  i,  which  withdrew  coal- 
bearing  public  lands  hxtm  these  types  of 
claims  on  August  11, 1975.  All  mining 
claims  on  the  subject  lands  became  void 
as  of  that  date,  except  where  a  claimant 
had  previously  filed  a  mineral  patent 
application.  Therefore,  no  further  claims 
can  be  located  under  the  provisions  of 
43  CFR  3811.2-7.  making  this  regulation 
obsolete  as  well  as  redundant. 

Subpart  3824,  concerning  mining  in 
the  Prescott  (AZ)  city  waterahed,  vrill 
also  be  removed  because  it  consists 
entirely  of  restatements  from  the 
underljring  statute  at  16  U.S.C  482a, 
internal  procedures,  and  non-binding 
policy  statements.  Section  3824.1(a)  and 
the  first  sentence  of  3824.1(c) 
unnecessarily  restate  statutory  Language. 
Section  3824.1(b),  which  directs  the 
authorized  officer  to  note  certain 
application  terms  on  the  application 
itself,  depicts  internal  procedures  better 
suited  to  the  BLM  Manual.  The 
remainder  of  3824.1(c)  elaborates  on  the 
statutory  provision  that  valid,  pre- 
existing mining  claims  in  this  location 
may  be  perfected  as  the  claimant 
desires.  This  subsection  adds  nothing  to 
the  statutory  law  by  pointing  out  that 
"as  the  claimant  desires"  means 
claimants  can  subject  themselves  to  the 
statutory  provisions  or  not;  therefore 
this  section  is  also  redundant  and 
unnecessary. 

Subpart  3825,  concerning  mining  on 
Papago  Indian  Reservation  lands,  is 
partially  obsolete.  Papago  lands  were 
closed  to  mineral  entries  in  1955; 
therefore,  the  provisions  of  this  subpart 
pertaining  to  locating  claims  are 
obsolete.  However,  BLM  has  determined 
that  there  are  11  unpatented  claims 
remaining  within  the  lands  owned  by 
the  Papago  Indians  (now  known  as 
Tohono  O'Odham).  These  claims  are 
still  subject  to  the  restrictions  and  rental 
payments  described  in  the  existing 
subpart  3825.  Therefore,  BLM  will 
revise  the  regulations  in  this  subpart  to 
incorporate  the  Tohono  O'Odham  tribe's 
name  change.  Subpart  3825  will  be 
revised  in  a  separate  rulemaking,  to 
remove  obsolete  provisions  and  rewrite 
the  regtilations  in  plain  English. 

The  final  rule  published  today  is  a 
stage  of  a  rulemaking  process  that  will 


conclude  with  the  removal  of  43  CFR 
subparts  3744.  3745,  3824,  and  section 
3811.2-7.  and  the  revision  of  subpart 
3825.  This  rule  was  preceded  by  a 
proposed  rule  which  introduced  this 
action  and  BLM's  purpose  and  need. 
The  proposed  rule  was  published  in  the 
Federal  Register  on  October  5,  1996  (61 
FR  51667).  This  proposed  rule  was 
intended  to  give  anyone  who  would  be 
adversely  a^cted  by  this  action  an 
opportunity  to  call  their  concerns  to  our 
attention.  The  BLM  invited  public 
comments  for  30  days,  and  received 
6nly  one  comment,  which  came  from  a 
Federal  agency. 

n.  Reqranaes  to  Comments 

The  only  conunent  came  frt>m  BLM's 
Arizona  state  office,  which  pointed  out 
that  there  were  11  active,  unpatented 
claims  and  at  least  one  active  mine 
presently  operating  on  Tohono 
O'Odham  lands,  and  therefore  they 
recommended  we  not  remove  subpart 
3825  in  its  entirety.  As  a  result  of  this 
information.  BLM  proposes  instead  to 
only  revise  43  CFR  subpart  3825  by 
incorporating  the  Tohono  O'Odham 
tribe's  name  change. 

m.  Procedural  Mattns 

National  Environmental  Policy  Act 

BLM  has  prepared  an  environmental 
assessment  (EA)  and  has  found  that  the 
final  rule  would  not  constitute  a  major 
federal  action  significantly  afiiecting  the 
quality  of  the  human  environment 
under  section  102(2HC)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4332(2)(C).  BLM  has  placed  the 
EA  and  the  Finding  of  No  Significant 
Impact  (FONSI)  on  file  in  the  BLM 
Administrative  Record.  BLM  invites  the 
public  to  review  these  doounents  by 
contacting  us  at  the  addresses  listed 
above  (see  ADDRESSES). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
the  Office  of  Management  and  Budget 
must  approve  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  601  et 
seq.  (RFA),  as  amended,  to  ensure  that 
Government  regulations  do  not 
unnecessarily  or  disproportionately 
burden  smaU  entities.  The  RFA  requires 
a  regulatory  flexibility  analysis  unless 
an  agency  certifies  that  the  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Because  this  rule  is  limited  to 
removing  regulations  which  have 
become  obsolete  or  which  duplicate 


statutory  language,  BLM  believes  that 
this  final  rule  will  not  impact  any  small 
entities.  Therefore,  BLM  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act 

Revising  43  CFR  subpart  3825  and 
removing  43  CFR  subparts  3744,  3745 
and  3824  and  43  CFR  3811.2-7  will  not 
result  in  any  unfunded  mandate  to 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

Executive  Order  12612 

The  final  rule  will  not  have  a 
substantial  direct  effsct  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
BLM  has  determined  that  this  final  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12630 

The  final  rule  does  not  represent  a 
government  action  capable  of  interfering 
with  constitutionally  protected  property 
rights.  Section  2(a)(1)  of  Executive 
Order  12630  specifically  exempts 
actions  abolishing  r^ulations  or 
modifying  regulations  in  a  way  that 
lessens  interference  with  private 
property  use  from  the  definition  of 
"policies  that  have  taVingg 
implications."  Since  the  primary 
fimction  of  the  final  rule  is  to  abolish 
unnecessary  regulations,  there  will  be 
no  private  property  rights  impaired  as  a 
result.  Therefore,  the  Department  of  the 
Intwior  has  determined  that  the  rule 
would  not  cause  a  taking  of  private 
property  or  require  further  discussion  of 
takings  implications  under  this 
-Executive  Oder. 

Executive  Order  12866 

According  to  the  criteria  listed  in 
section  3(f)  of  Executive  Order  12866. 
BLM  has  determined  that  the  final  rule 
is  not  a  significant  regulatory  action.  As 
such,  the  final  rule  is  not  subject  to 
Office  of  Management  and  Budget 
review  under  section  6(a)(3)  of  the 
order. 

Executive  Order  12988 

The  Department  of  the  Interior  has 
determined  that  this  rule  meets  the 
applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 
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Author.  The  principal  author  of  this 
rule  is  Roger  Haskins.  Solids  Croup, 
Bureau  of  Land  Management,  1840  C 
Street.  N.W.,  Room  401-LS, 
Washington,  IX:  20240;  Telephone: 
202-452-0355. 

List  of  Safafects 

43  CFR  Part  3740 

Administrative  practice  and 
procedure,  Mines,  Public  lands-inineral 
resources. 

43  CFR  3810 

Mines,  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

43  CFR  3820 

Mines,  Monuments  and  memorials. 
National  forests.  National  parks.  Public 
lands-mineral  resources.  Reporting  and 
recordkeeping  requirements,  Surety 
bonds.  Wilderness  areas. 

Dated:  December  1. 1997. 

For  the  reasons  stated  in  the 
preamble,  and  under  the  authority  of  43 
U.S.C.  1740.  parts  3740  of  Group  3700 
and  parts  3810  and  3820  of  Group  3800. 
Subchapter  C,  Chapter  II  of  Title  43  of 
the  Code  of  Federal  Regulations  are 
amended  as  set  forth  below: 
SyMa  V.  Baca. 

Assistant  Secretary,  Land  and  Minerals 
Management. 

PART  374&-{AMEN0ED] 

1.  Part  3740  is  amended  by  removing 
subpart  3744  in  its  entirety. 

2.  Part  3740  is  amended  by  removing 
subpart  3745  in  its  entirety. 

PART  3810— {AMENDED] 

3.  The  authority  citation  for  part  3810 
continues  to  read  as  follows: 

Anthorily:  30  U.S.C.  22  et  seq..  43  U.S.C 
1201  and  1740. 

4.  Part  3810  is  amended  by  removing 
Section  3811.2-7  in  its  entirety. 

PART  3820— {AMENDED] 

5.  The  authority  citation  for  part  3820 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  22  et  aeq.,  43  U.S.C. 
1201  and  1740. 

6.  Part  3820  is  amended  by  removing 
subpart  3824  in  its  entirety. 

7.  Part  3820  is  amended  by  revising 
the  heading  for  subpart  3825  to  read  as 
follows: 


SubfMrt  3825 — Tohono  O'Odham 
(Formerty  Papago)  Indian  RM«rvation, 
Arizona 

8.  Part  3820  is  amended  by  revising 
all  references  to  the  name  "Papago"  in 
subpart  3825  to  read  "Tohono 
O'Odham". 

|FR  Doc.  97-32508  Filed  12-11-97;  8:45  am] 
I  OOOS  4S10-M-^ 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportatton  Board 

49  CFR  Part  1241 

(Ex  Parte  Na  431  (8ub-Na  2)] 

Raviaw  of  the  Qanarai  Purposa 
Coating  Syatam 

AQENCY:  Surface  Transportation  Board. 
ACTION:  Policy  Statement;  Request  for 
Comments. 

SUMMARY:  The  Surfiace  Transportation 
Board  (Board)  is  modifying  the 
procedures  used  for  determining  the 
variable  cost  of  using  privately-owned 
rail  cars,  and  requesting  comments  on 
certain  modifications  to  the  recently 
adopted  procedures  used  to  determine 
the  variable  costs  associated  with  rail 
movements  of  intermodal  traffic. 

DATES:  The  policy  statement  modifying 
the  costing  of  privately-owned  cars  is 
effective  December  12,  1997  .  The  policy 
statement  revising  the  procedures  for 
costing  intermodal  trafBc  is  scheduled 
to  be  effective  February  10, 1998;  if  this 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

Comments  are  due  January  12, 1998. 
ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  Ex  Parte 
No.  431  (Sub-No.  2)  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit.  1925  K 
Street.  N.W..  Washington,  D.C.  20423- 
001. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Thomas  J.  Stilling.  (202)  565-1567. 
(TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

SUPPI^MENTARY  INFORMATION:  To 
provide  consistent  and  comparable 
information  on  railroad  costs,  the  Board 
maintains  a  general  purpose  costing 
system  known  as  the  Uniform  Railroad 
Costing  System  (URCS).  This 
rulemaking  was  instituted  to  review  the 
procedures  used  by  the  URCS  to 
develop  the  variable  costs  of  providing 
rail  service.  As  a  result  of  the  comments 
received,  the  Board  is  adopting 
modifications  to  the  procedures  for 


determining  the  variable  cost  of  using 
privately-owned  rail  cars.  In  addition,  as 
discussed  below,  the  Board  is  modifying 
certain  procedures  used  to  develop  the 
costs  associated  with  movements  of 
intermodal  traffic,  absent  obiections 
within  30  days.  The  Board's  decision 
may  be  reviewed  at  the  agency's  offices 
•in  Washington,  D.C.  during  normal 
business  hours.  The  decision  is  also 
available  &om  our  Internet  site  at 
www.8tb.dot.gov  or  for  a  charge  by 
calling  DC  NEWS  &  DATA  INC.  at  (202) 
289-4357. 

Intennodal  Coetiiig 

In  response  to  the  reconsideration 
request  of  the  Association  of  American 
I^lroads,  the  Board  is  proposing  to 
modify  several  intermodal  costing 
procedures  adopted  previously  in  this 
proceeding.  These  modifications 
recognize  changes  that  have  taken  place 
in  the  railroad  industry  since  evidence 
was  last  submitted  in  this  proceeding. 
Unless  adverse  comments  are  received, 
the  Board  will  adopt  for  the  purposes  of 
waybill  and  URCS  movement  costing  (1) 
an  intertrain  and  intratrain  switching 
factor  for  intermodal  cars  of  4,163  miles. 
(2)  an  intennodal  car  spotted-to-pulled 
ratio  equal  to  the  intennodal  car  empty- 
to-loaded  ratio,  (3)  a  RoadRailer  tare 
weight  of  13.9  tons,  and  (4)  use  of  our 
standard  default  costing  procedure  to 
assign  locomotive  cost  to  RoadRailer 
shipments.  Absent  receipt  of  comments 
voicing  opposition  to  this  modification 
within  30  days  of  this  decision,  it  will 
become  a  permanent  change  effective 
February  10,  1998.  if  the  effective  date 
of  this  modification  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

The  Board  certifies  that  the  new 
procedures  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  The  impact  on  small 
entities,  if  any,  will  be  to  provide  them 
with  better  cost  estimates. 

This  action  will  not  significantly 
aff^ect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  December  5, 1997. 

By  the  Board,  Chairman  Moi^gan  and  Vice 
Chairman  Owen. 

Vamoa  A.  Williams, 

Secretary. 

|FR  Doc.  97-32565  Filed  12-11-07;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Admlnlatration 

50  CFR  Part  679 

[Docfcet  Na  «70eoei91-727»-02;  LD. 
072297A] 

RIN064S-Ajn 

Fiahariaa  of  tlw  Exclusive  Economic 
Zona  Off  Alaaka;  Improvad  Ratantion/ 
Improvad  Utilization 

AQBiCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 


NMFS  issues  a  final  rule  to 
implement  Amendment  49  to  the 
Fit^ery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP). 
This  final  rule  requires  all  vessels 
fishing  for  groundfish  in  the  Gulf  of 
Alaska  (GOA)  to  retain  all  pollock  and 
Pacific  cod  beginning  January  1. 1998, 
and  all  shallow  water  flatfish  beginning 
January  1,  2003.  This  final  rule  also 
establishes  a  15-percent  minimum 
utilization  standard  for  all  at-sea 
processors  beginning  January  1, 1998, 
for  pollock  and  Pacific  cod  and, 
beginning  January  1,  2003,  for  shallow- 
water  flatfish.  This  action  is  necessary 
to  respond  to  socioeconomic  needs  of 
the  fishing  industry  that  have  been 
identified  by  the  North  Pacific  Fishery 
Management  Council  (Council)  and  is 
intended  to  further  the  goals  and 
obiectives  of  the  FMP. 
DATES:  Effective  January  12, 1998. 
ADDRESSES:  Copies  of  Amendment  49 
and  the  Environmental  Assessment/ 
Regulatory  Impact  Review/Final 
R^ulatory  Flexibility  Analysis  (EA/ 
RIR/FRFA)  prepared  for  this  action  may 
be  obtained  from  NMFS.  P.O.  Box 
21668.  Juneau,  AK  99802,  Attn:  Lori  J. 
Gravel.  Send  comments  regarding 
burden  estimates  or  any  other  aspect  of 
the  data  requirements,  including 
suggestions  for  reducing  the  burdens,  to 
NMFS  and  to  the  Office  of  Information 
and  Regulatory  A^irs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20503,  Attn:  NOAA 
Desk  Officer. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Lind,  907-586-7228. 
SUPPLBiBITARY  SVORMATION:  The 
domestic  groundfish  fisheries  in  the 
exclusive  economic  zone  of  the  GOA  are 
managed  by  NMFS  under  the  FMP.  The 
FMP  was  prepared  by  the  Council  under 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 


(Magnuson-Stevens  Act).  Regulations 
governing  the  groundfish  fisheries  of  the 
GOA  appear  at  50  CFR  parts  600  and 
679. 

At  its  June  1997  meeting,  the  Council 
adopted  Amendment  49  to  the  FMP  and 
recommended  that  NMFS  initiate  a 
rulemaking  to  implement  the 
amendment.  A  notice  of  availability  of 
Amendment  49  was  published  in  the 
Federal  Register  on  July  29, 1997  (62  FR 
40497),  and  invited  comment  on  the 
amendment  through  September  29, 
1997.  No  comments  were  received  by 
the  end  of  the  comment  period  on 
Amendment  49.  A  proposed  rule  to 
implement  Amendment  49  was 
published  in  the  Federal  Register  on 
August  18, 1997  (62  FR  43977). 
Comments  on  the  proposed  rule  were 
invited  through  Octol>er  2, 1997.  No 
comments  were  received  by  the  end  of 
the  comment  period  on  the  proposed 
rule. 

In  September  1996,  the  Council 
adopted  an  Improved  Retention/ 
Improved  Utilization  (IR/IU)  program 
for  the  Bering  Sea  and  Aleutian  Islands 
Management  Area  (BSAI)  as 
Amendment  49  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area.  A  final  rule  to  implement 
Amendment  49  in  the  BSAI  was 
published  on  December  3, 1997  (62  FR 
63880).  During  development  of  the  HU 
lU  program  for  the  BSAI,  the  Council 
began  to  consider  a  parallel  IR/IU 
program  for  the  GOA,  also  designated  as 
Amendment  49.  Amendments  49  and  49 
are  the  result  of  over  3  years  of  analysis 
and  debate  by  the  Council  of  alternative 
solutions  to  the  problem  of  discards 
occurring  in  the  groundfish  fisheries  off 
Alaska.  'Hie  management  background 
and  need  for  the  IR/IU  program  in  the 
GOA  are  described  in  the  proposed  rule 
for  the  IR/IU  program  in  the  GOA  (62  FR 
43977). 

Eteaaents  of  die  Final  Rule 

This  final  rule  to  implement 
Amendment  49  in  the  GOA  expands  the 
geographical  scope  of  the  final  rule 
published  to  implement  Amendment  49 
in  the  BSAI  (62  FR  63880,  December  3, 
1997).  Two  changes  are  made  to  the  IR/ 
lU  program  set  out  at  §  679.27  to  extend 
the  program  to  the  GOA.  First, 
paragraph  (a)  Applicability,  is  amended 
to  extend  the  IR/IU  program  to  the  GOA, 
and  second,  paragraph  (b)  nVIU  species, 
which  lists  species  covered  by  the 
program,  is  revised  to  add  the  shallow- 
water  flatfish  species  complex  for  the 
GOA. 

To  assist  the  vessel  owners  and 
operators  in  compliance  with  IR/IU 
requirements  in  the  GOA,  key  elements 


of  the  IR/IU  program  are  summarized 
below. 

A£fected  Vessels  and  Proceseeri 


The  IR/IU  program  applies  to  all 
vessels  fishing  for  groimdfish  in  the 
GOA  and  all  at-sea  processors 
processing  groundfish  harvested  in  the 
GOA,  regardless  of  vessel  size,  gear 
type,  or  target  fishery.  Because  the 
Magnuson-Stevens  Act  does  not 
authorize  NMFS  to  regulate  on-shore 
processing  of  fish,  the  requirements  of 
this  final  rule  do  not  extend  to  shoie- 
based  processors. 

The  State  of  Alaska  (State)  is 
developing  a  parallel  IR/IU  program  fat 
shore-based  processors.  The  State 
anticipates  that  parallel  IR/IU 
regulations  requiring  retention  and 
utUization  of  pollock  by  shoreside 
processors  will  be  in  place  by  January 
1, 1998.  while  parallel  regulations 
requiring  retention  and  utilization  of 
Pacific  cod  by  shoreside  processors  will 
be  in  place  by  mid-1998. 

nt/IU  Species 

The  IR/IU  program  for  the  GOA 
defines  pollock.  Pacific  cod.  and  the 
shallow-water  flatfish  species  group  as 
K/IU  species,  hi  the  FMP  and  in  the 
annual  harvest  specifications,  the 
shallow-water  flatfish  species  group  is 
defined  as  all  flatfish  species,  other  than 
deep-water  flatfish  (Dover  sole  and 
Greenland  tiuhot),  flathead  sole,  rex 
sole,  and  arrowtooth  floimder.  Retention 
and  utilization  requirements  apply  to 
pollock  and  Pacific  cod  beginning 
January  1, 1998,  and  to  shallow-water 
flatfish  beginning  January  1,  2003.  The 
purpose  of  the  5-year  delay  for  shallow- 
water  flatfish  is  to  provide  industry  with 
sufficient  time  to  develop  more  selective 
fishing  techniques  and/or  maiiiets  for 
these  fish. 

Minimnm  BwtwntwMi  Bwqniw — a^ 

The  IR/IU  program  establishes 
minimum  retention  requirements  by 
vessel  type  (catcher  vessel,  catcher/ 
processor,  and  mothership)  and  by  the 
directed  fishing  status  of  the  IR/IU 
species  (open  to  directed  fishing,  closed 
to  directed  fishing,  and  retention 
prohibited).  In  general,  vessel  operators 
are  required  to  retain  100  f>ercent  of 
their  catch  of  an  IR/IU  species  unless  a 
closure  to  directed  fishing  limits 
retention  of  that  species.  When  a  closure 
to  directed  fishing  limits  retention  of  an 
IR/IU  species,  the  vessel  operator  is 
required  to  retain  all  catch  of  that 
species  tip  to  the  maximum  retainable 
bycatch  (MRB)  amount  in  effect  for  that 
species,  and  to  discard  catch  in  excess 
of  the  MRB  amount  The  specific 
retention  requirements  by  vessel  type 
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and  directed  fishing  ttatua  are  set  out  at 
§  679.27(c)  and  are  repeated  below: 


M  you  o«wn  or  op- 

■  la*  •  • 


(i) 


Wcatcher/broch 


m 


(A)  directad  AsNng  tor  an  IR/IU  spades  is  open  

(B)  directed  fishing  for  an  rfVIU  species  is  prohibiled 

(C)  retention  of  an  IR/IU  species  is  prohmed 

(A)  direcled  (iahing  tor  an  IR/IU  species  is  open  

(B)  directed  Ashing  lor  an  IR/MJ  species  is  prohMed 


(A) 


of  an  IR/IU  species  is  piohtoited  ... 
■afiing  lor  an  IR/tU  species  is  open 


(8)  dbeded  Miing  tor  «i  IR/HJ  species  la  prahMled 


(C)  iMemion  of  «t  ffVHJ  species  is  proNbisd 


you  must  retain  on  board  until  lawful 


a*  ish  of  Iturt  species  brougfit  on  board  ttie ' 

al  fish  of  that  species  brought  on  txtard  the  vessel  up  to  the 

MRS  amount  tor  that  spedea. 
nofisn  of  that  yecies. 
a  primary  product  from  al  fish  of  that  spades  brought  on  board 


a  primary  produd  from  al  ish  of  ttwl  species  brought  on  board 
the  vessel  i4>  to  the  poirt  ttwl  me  round  weight  equivalent  of 
primary  products  on  board  equals  the  MRS  amount  for  thai 
species. 

no  Ml  or  product  of  thai  spedee. 

a  primary  produd  from  M  ftoh  of  that  species  brougM  on  board 

a  primary  produd  from  al  fish  of  that  species  brought  on  board 
ttie  weasel  up  to  the  point  that  tt>e  rourKl-waight  equivalent  of 
primary  products  on  board  equria  the  MRS  amount  tor  that 


no  fish  or  produd  of  Ihat 


AddMonal 

Bleeding  Codends  and  Shaking  LongUne 
Gear 

The  minimum  retention  requirements 
set  out  at  §  679.27(c)  apply  to  all  fish  of 
each  IR/IU  species  that  are  brought  on 
board  a  vessel.  Any  activity  intended  to 
cause  the  discarding  of  IR/IU  species 
prior  to  their  being  brought  on  board  a 
vessel,  such  as  bleeding  codends  or 
shaking  fish  off  longlines,  is  prohibited. 
NMFS  recognizes  that  some  escapement 
of  fiah  firoDi  fishing  gear  does  occur  in 
the  coutae  of  fishing  operations. 
Therefore,  incidental  escapement  of  IR/ 
lU  species,  such  as  fish  squeezing 
thfough  mesh  or  dropping  off  longlines. 


will  not  be  considered  a  violation  unless 
the  escapaoient  is  intentionally  caused 
by  action  of  the  vessel  operator  or  craw. 

At-Sea  Discard  of  Products 

Any  product  from  an  IR/IU  ipecies 
may  not  be  discarded  at  sea,  uiuasa  such 
discarding  is  necessary  to  meet  other 
requirements  of  50  CFR  part  679. 

Discard  offish  or  Product  Transferred 
From  Other  Vessels 

The  retention  requirements  of  this 
final  rule  apply  to  all  IR/IU  species 
brought  on  board  a  vessel,  whether 
caught  by  that  vessel  or  tranafetred  from 
another  vessel.  Discard  of  IR/IU  species 
or  products  that  were  transferred  from 
another  vessel  is  prohibited. 


IR/IU  Species  Used  as  Bait 

IR/IU  species  may  be  used  as  belt 
provided  the  bait  is  physically  attached 
to  authorized  fishing  gear  when 
deployed.  Dumping  IR/IU  species  as 
loose  bait  (i.e..  chumming)  is  prohibited. 

Minimum  Utilization  Requireuients 

Beginning  January  1, 1998.  all 
catcher/processors  and  motherships  are 
required  to  maintain  a  15-percent 
utilization  rate  for  each  IR/IU  species. 
Calculation  of  a  vessel's  utilization  rats 
depends  on  the  directed  fishing  status  of 
the  IR/IU  species  in  question.  The 
minimum  utilization  requirements  are 
set  out  at  §679.27(1)  and  in  the 
following  table: 


If 


(1)  dkected  fishing  tor  an  IR/IU 
is  open. 

(2)  dtacMd  Iahing  tor  an  IR/IU  species 
IS  prononea. 

(3)  retention  of  an  IR/IU  speoes  is  pro- 


your  total  waigM  of  rotiined  or  lawtuNy  transierred  products  produced  from  your  caich  or  reoeipl  of 
that  IR/IU  species  dunng  a  fishing  trip  must  *  *  * 


equal  or  exceed  15  percent  of  the  round-weight  catch  or  round-weight  delivery  of  ttwt  species  during 

the  fishing  trip, 
equal  or  exceed  15  percent  of  the  round  weight  calch  or  round  weight  delivery  ol  that  spades  during 

ttie  fishing  trip  or  15  percent  of  the  MRB  amount  lor  that  species,  whichever  is  lower, 
equal  zero.  " 


Kecordkeeping  Requirements 

The  IR/IU  program  for  the  BSAI 
contained  changes  to  existing 
recordkeeping  requirements  to  aid  the 
monitoring  and  enforcement  of  the  IR/ 
lU  program.  Because  NMFS  uses  the 
same  logbooks  for  both  the  BSAI  and 
CO  A,  the  recordkeeping  requirements 
for  the  COA  were  included  in  the 
collection-of-information  request 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  for  tiie  BSAI  IR/IU 
program  (OMB  control  number  0648- 
0213).  The  IR/IU-related  recordkeeping 


laqulrements  are  as  follows:  Beginning 
Jwuary  1.  1998.  all  catcher  vessels  and 
catcher/processors  that  are  currentiy 
required  to  maintain  NMFS  logbooks  are 
Inquired  to  log  the  round  weight  catch 
of  pollock  and  Pacific  cod  in  tiie  NMFS 
catcher  vessel  daily  fishing  logbook  or 
daily  catcher/processor  logbook  (DCPL) 
oaa  haul-by-haul  or  set-by-set  basis. 
Motherships  are  required  to  log  the 
receipt  of  round  «veight  of  pollock  and 
Pacific  cod  in  the  mothership  DCPL  on 
a  delivery-by-delivery  basis.  Beginning 
January  1,  2003.  this  requirement 


extends  to  rock  sole  and  yellowfin  sole 
in  the  BSAI  and  the  shallow-water 
flatfish  complex  in  the  GOA.  These 
changes  are  necessary  to  provide  vessel 
operators  and  enforcement  agents  with 
round  weight  information  for  each  IR/IU 
species  in  order  to  monitor  compliance 
with  the  IR/IU  program. 

ClaasificatioB 

The  Administrator.  Alaska  Region. 
NMFS,  determined  that  Amendment  49 
is  necessary  for  the  conservation  and 
management  of  the  groundfish  fishery  of 
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the  GOA  and  that  it  is  consistent  with 
the  Magnuson-Stevens  Act  and  other 
applicable  laws. 

An  RIR  was  prepared  for  this  final 
rule  that  describes  the  management 
background,  the  purpose  and  need  for 
action,  the  management  action 
alternatives,  and  the  social  impacts  of 
the  alternatives.  The  RIR  also  estimates 
the  total  number  of  small  entities 
affected  by  this  action  and  analyzes  the 
economic  impact  on  those  small 
entities. 

An  FRFA  was  prepared  that  describes 
tile  impact  this  action  will  have  on 
small  entities.  In  1996.  of  the  444 
vessels  that  participated  in  the  GOA 
frawl  fishery,  404  were  determined  to  be 
small  entities.  The  analysis  concluded 
that  the  economic  effects  on  longline, 
pot.  and  jig  gear  vessels  would  not  be 
significant.  The  economic  effects  on 
trawl  vessels  participating  in  the 
pollock,  sablefish.  deep-water  flatfish, 
shallow-water  flatfish,  rockfish,  and 
Atka  mackerel  fisheries  also  would  not 
be  significant.  The  analysis  concluded 
that  the  economic  effects  on  some  trawl 
vessels  participating  in  the  Pacific  cod. 
arrowtooth  flounder,  and  rex  sole 
fisheries  could  be  significant.  Finally, 
the  analysis  concluded  that  the  overall 
economic  effects  on  vessels 
participating  in  the  flathead  sole  fishery 
would  be  significant.  This  action  will 
have  a  significant  economic  impact  on 
an  estimated  96  trawl  vessels  (24 
percent  of  the  GOA  trawl  fleet 
determined  to  be  small  entities). 

The  analysis  also  concluded  that  for 
fish  for  which  markets  are  limited  or 
undeveloped  (e.g.,  small  Pacific  cod, 
and  some  flatfish  species)  100-percent 
retention  requirements  will  impose 
direct  operational  costs  that  probably 
cannot  be  offset  (in  whole  or  in  part)  by 
expected  revenues  generated  by  the  sale 
of  the  additional  catch.  No  quantitative 
estimate  can  be  made  of  these  costs  at 
present.  In  general,  the  impacts  on  any 
operation  will  vary  inversely  with  the 
size  and  configuration  of  the  vessel, 
hold  capacity,  processing  capability, 
markets,  and  market  access,  as  well  as 
the  specific  composition  and  share  of 
the  total  catch  of  pollock.  Pacific  cod, 
and  shallow-water  flatfish.  The  burden 
will  tend  to  fall  most  heavily  upon  the 
smallest,  least  diversified  operations, 
especially  smaller  catcher/processors. 
The  ability  of  smaller  catcher/processors 
to  adapt  to  the  proposed  IR/IU  program 
will  be  further  limited  due  to  such 
programs  such  as  the  vessel 
moratorium,  license  limitation,  and 
Coast  Guard  load-line  requirements  that 
place  severe  limits  on  reconstruction  to 
increase  vessel  size  and/or  processing 
capacity. 


The  economic  impacts  imposed  by 
this  rule  would  not  be  alleviated  by 
modifying  reporting  requirements  for 
small  entities.  Where  relevant,  this  final 
rule  employs  performance  standards 
rather  than  design  standards  and  allows 
maximum  flexibility  in  meeting  its 
requirements.  The  Council  considered 
and  rejected  the  following  alternatives 
that  might  have  mitigatBd  impacts  on 
small  entities:  (1)  An  alternative  that 
would  have  allowed  exemptions  or 
modified  phase-in  periods  based  on 
vessel  size  was  rejcKrted  because  it 
would  have  diluted  the  reductions  in 
bycatch  and  discards  and  would  have 
provided  an  imfair  advantage  to  a 
certain  sector  of  the  industry;  (2)  a 
"harvest  priority  program"  that  would 
have  rewarded  vessels  demonstrating 
low  bycatch  was  rejected  because  it 
would  not  reduce  discard  rates 
expeditiously  enough;  and  (3)  a 
voluntary  bycatch  and  discard  reduction 
program  was  rejected  because  it  would 
not  have  met  statutory  requirements  of 
the  Magnuson-Stevens  Act  In  selecting 
its  preferred  alternative  for  Amendment 
49,  the  Council  minimized  the 
economic  impact  of  the  IR/IU  program 
on  small  entities  in  a  variety  of  ways. 
First,  the  Coimcil  adopted  a  5-year  delay 
in  the  effective  date  for  rock  sole  and 
yellowfin  sole  to  provide  industry  with 
sufficient  time  to  develop  more  selective 
fishing  techniques  and/or  markets  for 
fish  that  are  currentiy  being  discarded. 
Second,  the  Coimcil  rejected  utilization 
alternatives  that  would  have  limited 
product  forms  or  placed  limits  on 
fishmeal  production,  in  order  to  allow 
industry  more  flexibility  in  compljring 
with  the  utilization  requirements  of  the 
IR/IU  program.  Finally,  the  Coimcil 
rejected  monitoring  alternatives  that 
would  have  imposed  substantial  costs  in 
the  form  of  increased  observer  coverage 
requirements  or  required  a  full  time 
compliance*hionitor  aboard  all  vessels. 
A  copy  of  this  analysis  is  available  bom 
NMFS  (see  ADDRESSES). 

This  rule  contains  a  collection-of- 
information  requirement  subject  of  the 
Paperwork  Reduction  Act.  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 
and  Budget,  OMB  Control  Number 
0646-0213. 

Under  this  revision  to  the  collection- 
of-information  requirement,  vessel 
operators  would  be  required  to  log  the 
round  weight  of  each  IR/IU  species  on 
a  haul-by-haul  basis  for  catcher  vessels 
and  catcher/processors  and  on  a 
delivery-by-delivery  basis  for 
motherships.  The  estimated  current  and 
new  public  reporting  burdens  for  these 
collections  of  information  are  as 
follows:  For  catcher  vessels  using  fixed 


gear,  the  estimated  burden  would 
increase  from  20  minutes  to  23  minutes; 
for  catcher  vessels  using  trawl  gear,  the ' 
estimated  burden  would  increase  from 
17  minutes  to  22  minutes;  for  catcher/ 
processors  using  fixed  gear,  the 
estimated  burden  would  increase  from 
32  minutes  to  35  minutes;  for  catcher/ 
processors  using  trawl  gear,  the 
estimated  burden  would  increase  from 
29  minutes  to  34  minutes;  for 
motherahips,  the  estimated  burden 
would  increase  bom  28  to  33  minutes. 
Public  comment  is  sought  r^arding: 
Whether  this  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  the  accuracy  of  the  burden 
estimate;  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimis,  the 
burden  of  the  collection  of  information, 
uicluding  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these,  or  on  any  other  aspect  of  the 
collection  of  information,  to  NMFS  and 
OMB  (see  AOORESSES). 

Notmthstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection-of-information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection-of-information  displays  a 
currentiy  valid  OMB  number. 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  8, 1997. 

RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  ef  seq..  1801  et 
seq.,  and  3631  et  seq. 

2.  Section  679.27  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§679.27    Improved  Retention/Improved 
Utilizalionr 


(a)  Applicability.  The  owner  or 
operator  of  a  vessel  that  is  required  to 
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obtain  a  Federal  fiaheries  or  processor 
permit  under  §679.4  must  comply  with 
the  IR/IU  program  set  out  in  this  section 
while  fishing  for  groundfish  in  the  GOA 
or  BSAI.  fishing  for  groundfish  in  waters 
of  the  State  of  Alaska  that  are  shoreward 
of  the  GOA  or  BSAI.  or  when  processing 
groundfiah  harvaatad  in  the  GOA  or 
BSAI. 

(b)  m/IU  gpeciet.  The  following 
species  are  defined  as  "IR/IU  spedaa" 
for  the  purposes  of  this  section: 

(1)  Pollock. 

(2)  Pacific  cod. 

(3)  Rock  sole  in  the  BSAI  (beginning 
lanuary  1.  2003). 

(4)  Yellowfin  sole  in  the  BSAI 
(beginning  January  1, 2003). 

(5)  ShaUow-¥ratar  flatfish  species 
complex  in  the  GOA  as  defined  in  the 
annual  harvest  specifications  for  the 
GOA  (beginning  January  1.  2003). 

•        •        •        •        • 

IFR  Doc.  97-32492  Filsd  12-11-97:  S:4S  am) 
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This  section  of  the  FEDERAL  REGtSTER 
contains  notices  to  the  put)lic  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OEPAimiENT  OF  transportahon 
FMaral  Aviation  Adminiatration 
14  CFR  Part  71 
[AirspM*  Dodwl  Ho.  97-AAL-1«| 

Propoaad  Raolignmant  of  Cdorad 
Fadaral  Airway  A-1 ;  AK 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION;  Notice  of  proposed  rulemaking. 


fn.MMARY:  This  notice  proposes  to 
modify  a  Colored  Federal  Airway, 
Amber-l  (A-1),  between  Campbell  Lake 
Nondirectional  Radar  Beacon  (NDB)  and 
Takotna  River  NDB,  AK.  due  to  the 
decommissioning  of  the  Puntilla  Lake 
and  Farewell  Lake  NDB's  and  their 
subsequent  removal  from  the  National 
Airspace  System  (NAS). 

DATES:  Comments  must  be  received  on 
or  before  January  30. 1998. 
ADDRESSES:  Send  conunents  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AAL-500,  Docket  No. 
97-AAL-lO.  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
#14,  Anchorage.  AK  99533. 

The  o£Bcial  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916G,  800  Independence 
Avenue.  SW..  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPI^MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
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or  aigiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
_    are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviroiunental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Coramenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
conunents  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AAL-10."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  conunents 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NntM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of  Air 
Traffic  Airspace  Management, 
Attention:  Airspace  and  Rules  Division, 
ATA-400,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-8783. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 


Tlw  Proposal 

The  FAA  is  proposing  an  amendment 
to  14  CFR  part  71  to  realign  A-1  by 
providing  a  direct  route  between 
Campbell  Lake,  AK,  NDB  and  Takotna 
River,  AK,  NDB  due  to  the 
decommissioning  of  the  Puntilla  Lake 


and  Farewell  Lake  NDBs  and  their 
subsequent  removal  from  the  NAS. 
Colored  Federal  airways  are  published 
in  paragraph  6009  of  FAA  Order 
7400.9E.  dated  September  10. 1997.  and 
eflisctive  September  16, 1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Colored  Federal  airway  listed 
in  this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this' 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  Sequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent 
Therefore,  this  regulation:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12868;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regidatory  evaluation  as  the  anticii>ated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  refisrence. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  refierence  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1997,  and  efiective 
September  16, 1997,  is  amended  as 
follows: 
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Paragraph  6009(c)— Amber  Feihiai  Airwayt 


A-1    (KaviMdl 

From  Sandspit.  BC.  Canada.  NDB  96  milas  12 
AGL.  102  milM  35  MSL.  57  milM  12 
AGL.  via  Sitka.  AK.  NDB:  31  milos  12 
AGL.  50  milas  47  MSL.  88  miles  20  MSL. 
40  milas  12  AGL.  Ocaan  Cape.  AK.  NDB: 
INT  Ocean  Cape  NDB  283*  and 
Hinchinbrook.  AK.  NDB  106*  bearings: 
Hinchinbrook  NDB:  INT  Hinchinbcook 
NDB  286*  and  Campbell  Lake.  AK.  NDB 
123*  bearing:  Campbell  Lake  NDB: 
Takotna  River.  AK.  NDB:  24  miles  12 
AGL.  53  miles  55  MSL:  51  miles  40  MSL. 
2S  ailM  12  AGL.  North  River.  AK.  NDB: 
17  mIIh  12  AGL.  89  miles  25  MSL.  17 
milas  12  ACL.  to  Fort  Davis.  AK.  NDB. 
That  airspace  within  Canada  is  excluded. 

•         •         *         *         * 

laauad  in  Waahington.  DC.  on  Decatnbar  2, 
1097. 

RagiMld  C  MallkawB, 
Acting  Program  Director  for  Air  Traffic 
Ainpace  Management. 
(FR  Doc.  97-32569  Filed  12-11-07;  8:45  am) 
I  cooc  4ata-i3-r 


DEPARTMENT  OF  COMMERCE 

NaMonai  Oceanic  and  AtmosplMrlc 
Admintstration 

15  CFR  Part  960 

[Doctol  Na  9610312S9-710S-02) 

LIcanaing  of  Private  Land  Rareota' 
Sanaing  Space  Syaloma 

AOBICY:  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 
ACTION:  Notice;  extension  of  public 
comment  period. 


Pursuant  to  public  request, 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  is  extending  by 
90  days  its  public  comment  period  for 
the  Notice  of  Proposed  Rulemaking 
concerning  the  licensing  of  private  land 
remote-sensing  space  systems, 
published  on  November  3. 1997,  62  FR 
59317. 

DATES:  Conmients  must  be  received  by 
April  2. 1998. 

AMWESSES:  Comments  should  be  sent 
to.  Charles  Wooldridge,  NOAA, 
Nadonal  Environmental  Satellite.  Data, 
and  Information  Service.  1315  East-Waat 
Highway  Room  3620  Silver  Spring,  MD 
20910-3282. 

FOR  FUfrmCR  MFOftMATKM  CONTACT: 
Charles  Wooldridge  at  (301)  713-2024 
ext.  107  or  Kira  Alvarez.  NOAA.  Office 
of  General  Counsel  at  (301)  713-1217. 
SUPPLEMBfTARY  MTOMIATION:  On 
November  3. 1997,  NOAA  published  a 
Notice  of  Proposed  Rulem^dng  (62  FR 


59317)  proposing  regtilations  revising 
its  regime  for  the  licensing  of  private 
Earth  remote-sensing  space  systems 
under  Title  II  of  the  Land  Remote 
Sensing  Policy  Act  of  1992.  15  U.S.C. 
5601  et  seq.  (1992  Act).  These  proposed 
regulations  implement  the  licensing 
provisions  of  the  1992  Act  and  the 
Presidential  Policy  aimounced  March 
10, 1994.  In  response  to  numerous 
written  comments,  NOAA  is  extending 
the  original  60  day  public  comment 
period  by  90  days.  As  a  result, 
comments  on  the  notice  of  proposed 
rulemaking  must  now  be  received  by 
April  2,  1998. 

Dated:  December  5. 1097. 
Gtefftrj  W.  WKkasi 

Deputy  Assistant  Administrator  for  Satellite 
and  Information  Services. 
|FR  Doc.  97-32472  Filed  12-11-07;  8:45  am) 
I  COM  Mia-ta-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnlatratton 

21  CFR  Part  806 


[Doctol  Nafm-0222] 

Medical  Dawloaa;  Pn 
Product  UaMIHy  CMma 


of 


AOBCV:  Food  and  Drug  Administration^ 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  reyuding 
preemption  of  State  and  local 
requirements  applicable  to  medical 
devices.  This  action  is  being  taken  to 
clarify  and  codify  the  agency's 
longstanding  position  that  available 
legal  remedies,  including  State  common 
law  tort  claims,  generally  are  not 
preempted  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act). 

DATES:  Written  comments  by  February 
10. 1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr.. 
rm.  1-23.  Rockville,  MD  20857. 

FOR  FURTHER  MFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-215). 
Food  and  Drug  Administration,  2094 
Gaither  Rd..  Rockville.  MD  20850,  301- 
827-2974. 

SUPm.BI»ITARY  MFORMATION: 


L  IntrodiKtion 

Section  521  of  the  act  (21  U.S.C  360k) 
contains  an  express  preemption 
provision  applicable  to  medical  devices 
regulated  by  FDA.  The  Supreme  Court 
recently  addressed  whether  section  521 
of  the  act  preempts  State  common  law 
tort  claims  arising  from  allegedly 
defective  medical  devices.  (See 
Medtronic.  Inc.  v.  Lohr  (Lohr),  116  S.  CL 
2240  (1996).)  The  Court  concluded  that 
section  521  of  the  act  did  not  supplant 
the  State  law  duties  at  issue  in  that  case. 
In  reaching  that  conclusion,  the  Court 
noted  that  FDA  has  provided 
interpretive  guidance  with  respect  to 
section  521  of  the  act's  preemptive 
affect.  (See  id.  at  2255-2256  (citing  21 
CFR  808.1(d)(2)  and  808.5(b)(l)(i) 
(1995)).)  The  Court  gave  "substantial 
weight  to  the  agency's  view  of  the 
statute"  [Id.  at  2256).  (See  also  id.  at 
2257;  id.  at  2260-2261  (Breyer, )., 
concurring  in  part  and  concurring  in  the 
judgment).) 

The  Court's  decision  in  Lohr 
construed  section  521  of  the  act  in  the 
context  of  a  medical  device  that  FDA 
had  cleared  for  distribution  imder 
section  510(k)  of  the  act  (21  U.S.C 
360k),  which  requires  premarket 
notification  for  certain  types  of  medical 
devices.  The  Court  did  not  definitivefy 
decide  wheth«'  section  521  of  the  act 
may  preempt  State  law  claims  in  other 
circumstances.  Since  Lohr  was  decided, 
the  lower  courts  have  interpreted 
section  521  of  the  act  inconsistenUy  and 
have  reached  conflicting  conclusions 
with  respect  to  whether  section  521  of 
the  act  preempts  State  law  claims  for 
injuries  allegedly  resulting  from  medical 
devices  that  have  received  premarket 
approval  under  section  515  of  the  act 
(21  U.S.C.  360e),  or  have  received  an 
investigational  device  exemption  (IDE) 
under  section  520(g)  of  the  act  (21 
use.  360j(g)). 

In  light  of  the  confusion  among  the 
lower  courts  in  interpreting  section  521 
of  the  act  since  Lohr,  and  in  accordance 
with  the  Supreme  Court's  recognition 
that  FDA's  interpretation  of  the 
preemptive  effect  of  section  521  is 
entitled  to  substantial  weight,  the 
agency  is  issuing  this  proposed 
interpretive  rule,  which  addresses  the 
circumstances  in  which  section  521  of 
the  act  preempts  State  common  tort 
claims  based  on  injury  from  allegedly 
deflective  medical  devices. 

n.  Background 

Congress  enacted  the  Medical  Device 
Amendments  of  1976  (the  amendments) 
(21  U.S.C.  360c  et  seq.).  "to  provide  for 
the  safety  and  eCCsctiveness  of  medical 
devices  intended  for  human  use."  It 
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enacted  the  amendments  largely  in 
response  to  public  concerns  over 
injuries  caused  by  medical  products, 
such  as  the  Dalkon  Shield  intrauterine 
device.  (See  S.  RepL  No.  33, 94th  Cong.. 
Ist  sess.  1  (1975):  H.  R.  Rept  No.  853, 
94th  Cong..  2d  sess.  8  (1976);  122 
Congressional  Record  13,779  (1976)). 
Congress  sought  "to  ass'ure  that  the 
public  is  protected  from  unsafe  and 
ineffective  medical  devices,  that  health 
professionals  have  more  confidence  in 
the  devices  they  use  or  prescribe,  and 
that  innovations  in  mec^cal  device 
technology  are  not  stifled  by 
uimecessary  restrictions"  (H.  R.  Rept 
No.  853,  supra,  at  12). 

Section  521  of  the  act  was  included  as 
part  of  the  amendments,  and  generally 
states  that  except  as  provided  in  section 
521(b)  of  the  act  no  Sute  or  political 
subdivision  of  a  State  may  establish  or 
continue  in  effect  with  respect  to  a 
device  intended  for  human  use  any 
Tequirement  which  is  different  from,  or 
in  addition  to,  any  Federal  requirement 
applicable  to  the  device,  and  which 
relates  to  the  safety  or  effectiveness  of 
the  device  or  to  any  other  matter 
included  in  a  Federal  requirement 
applicable  to  the  device. 

Section  521(b)  sets  forth  the 
requirements  if  a  political  subdivision 
thereof  applies  for  an  exemption  from  a 
Federal  requirement  The  Secretary  may 
issue  a  regulation  to  exempt  frtim 
section  521(a)  of  the  act,  under 
conditions  prescribed  in  the  regulation, 
if  the  requirement  is  more  stringent  than 
the  Federal  requirement  which  woidd 
be  applicable  to  the  device  if  an 
exemption  were  not  in  effect  or  the 
requirement  is  required  by  compelling 
local  conditions,  and  compliance  with 
the  requirement  would  not  cause  the 
device  to  be  in  violation  of  any 
applicable  Federal  requirement  under 
this  chapter. 

FDA  has  interpreted  the  preemptive 
scope  of  section  521  of  the  act  in  light 
of  its  specific  language  and  Congress's 
expressed  objectives.  Section  521(a) 
forbids  a  State  from  subjecting  a  medical 
device  to  any  "requirement"  that  is 
"diffierent  from,  or  in  addition  to."  any 
Federal  requirement  imposed  imder  the 
act;  and  relates  to  "the  safety  or 
eSiectiveness  of  the  device"  or  to  "any 
other  matter"  included  in  the  Federal 
requirement  FDA  has  indicated, 
through  regulations  that  have  been  in 
place  since  1978.  that  section  521  of  the 
act's  preemptive  effect  is  limited  in  light 
of  the  section's  precise  terminology  and 
Congress's  declared  intention  to 
promote  the  safety  and  effectiveness  of 
medical  devices.  (See  21  CFR  808.1.) 

When  FDA  issued  its  1978 
regulations,  the  regulated  community 


was  primarily  interested  in  the  effect  of 
section  521  of  the  act  on  State  or  local 
requirements  that  were  expressed 
through  positive  enactments,  such  as 
statutes  or  regulations.  FDA's 
regulations  addressed  the  question  of 
preemption  in  that  general  context 
Section  808.1(d).  which  has  remained 
substantiafly  imchanged  for  nearly  20 
years,  states  that  State  or  local 
requirements  are  preempted  only  when 
FDA  has  established  specific 
counterpart  r^ulations  or  there  are 
other  specific  requirements  applicable 
to  a  particular  device  under  the  act, 
thereby  making  any  existing  divergent 
State  or  local  requirements  applicable  to 
the  device  different  from,  or  in  addition 
to.  the  specific  FDA  lequirements.  There 
are  other  State  or  local  requirements 
that  aSsct  devices  that  are  not 
preempted  by  section  521(a)  of  the  act 
because  they  are  not  "requirements 
applicable  to  a  device"  within  the 
meaning  of  section  521(a)  of  the  act 

FDA's  regulations  (§808.1)  provide 
nine  examples  of  State  or  local 
provisions  diat  are  not  preempted, 
including: 

(1)  Generally  applicable  requirements 
not  limited  to  medical  devices  (e.g., 
general  electrical  codes  and  the  Uniform 
Commercial  Code  (warranty  of  fitness)); 

(2)  Requirements  that  are  equal  to  or 
substantially  identical  to  requirements 
imposed  by  or  under  the  act; 

(3)  Occupational  lictosing 
requirements; 

(4)  Specifications  in  government 
contracts  for  the  procurement  of 
devices; 

(5)  Criteria  for  payment  of  State  or 
local  obligations  under  Medicaid  and 
similar  Federal.  State  or  local  health 
care  programs; 

(6)  General  enforcement  requirements, 
including  State  inspection  and 
registration  requirements,  or  a  State  or 
local  prohibition  against  the 
manufacturer  of  adulterated  or 
misbranded  devices  (except  where  the 
prohibition,  as  interpreted  and  enforced, 
has  the  effect  of  establishing  a 
substantive  requirement  for  a  specific 
device): 

(7)  Provisions  respecting  delegations 
of  authority  and  related  administrative 
matters  respecting  devices; 

(8)  Fee  and  other  revenue  raising 
requirements;  and 

(9)  State  or  local  requirements  issued 
under  the  authority  of  other  Federal 
statutes. 

hi  1992,  the  Supreme  Court  decided 
Cippolone  v.  Uggett  Group,  Inc.  (505 
U.S.  504  (1992)).  Among  other  things, 
the  Court  ruled  in  that  case  that  section 
5Cb)  of  the  Public  Health  agaiette 
Smoking  Act  of  1969  (15  U.S.C.  1334(b)) 


could  preempt  State  common  law  suits 
alleging  that  the  manufecturars 
breached  their  duty  to  warn  about 
hazards  associated  with  smoking. 
Section  5(b)  states  that  no  requirement 
or  prohibition  based  on  smoking  and 
health  shall  be  imposed  under  State  law 
with  respect  to  the  advertising  or 
promotion  of  any  cigarettes  t^  packages 
of  which  are  labeled  in  confinmity  witii 
the  provisions  of  this  duster. 

A  majority  of  the  Supreme  Court 
concluded  that  the  phrase  "[n]o 
requirement  or  prohibition,"  as  used  in 
that  statute,  describes  both  positive 
enactments  and  commcm  law  duties. 
(See  505  U.S.  at  521  (opinion  of  Stevens, 
J.);  id.  at  548-549  (Scalia.  J.,  concurring 
in  the  judgment  in  part  and  dissenting 
in  part).) 

After  the  Supreme  Court's  decision  in 
Cippolone,  a  number  of  lower  courts 
intrapreted  section  521  of  the  act  to 
preempt  tort  actions  respecting 
allegedly  defective  medical  devices  in 
which  the  plaintiff  sought  to  hold  the 
manufacturer  liable  based  on  State 
common  law.  Those  courts  found 
preemption  in  a  variety  of  contexts, 
including  situations  in  which  FDA  had 
allowed  marketing  of  the  device  after 
"premaricet  notification"  under  section 
510(k)  of  the  act  (21  U.S.C  360(k)).  (e.g., 
Mendes  v.  Medtronic,  Inc..  18  F.3d  13 
(1st  Cir.  1994));  in  which  FDA  had 
granted  premarket  approval  of  the 
device  under  section  515  of  the  act  (21 
U.S.C.  360e),  le.g.,Kingv.  Collagen 
Corp..  983  F.2d  1130  (1st  Or.)  cerf. 
denied.  510  U.S.  824  (1993));  and  in 
which  FDA  had  granted  an  IDE  under 
section  520(g)  of  the  act  (21  U.SX1 
360i(g)).  (e.g..  Slater  V.  Optical 
Radiation  Corp.,  961  F.2d  1330  (7th 
Cir.),  cert,  denied,  506  U.S.  917  (1992)). 

The  Supreme  Court  addressed  the 
scope  of  section  521  of  the  act's 
preemptive  effect  in  Medtronic.  Inc.  v. 
Lohr,  116  S.  Ct  2240  (1996).  That  case 
arose  out  of  Medtronic's  marketing  of  a 
cardiac  pacemaker  that  FDA  foimd  was 
"substantially  equivalent"  to  a  medical 
device  already  on  the  maiixt  and  that 
was  therefore  subject  to  the  premarket 
notification  requirements  of  section 
510(k)  of  die  act  (21  U.S.C  360(k)).  The 
plaintifEs  alleged  that  they  were  injured 
by  the  device  and  sought  damages  under 
Florida  common  law.  They  asserted  that 
Medtronic  breached  its  common  law 
duty  "to  use  reasonable  care  in  the 
design,  manufecture,  assembly,  and  sale 
of  the  subject  pacemaker"  and  that 
Medtronic  was  stricUy  liable  because 
the  device  "was  in  a  defective  condition 
and  unreasonably  dangerous  to 
foreseeable  users  at  the  time  of  its  sale" 
(116  S.  Ct  at  2248). 
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The  Court  concluded  that  section  521 
of  the  act  did  not  preempt  the  plaintifb' 
negligent  design  claim.  It  specifically 
rejected  Medtronic's  contention  that  the 
company's  compliance  with  its  statutory 
obligation  to  demonstrate  through  the 
premarket  notification  process  that  the 
pacemaker  was  "substantially 
equivalent"  to  a  preexisting  device 
preempted  those  claims  (116  S.  Ct.  at 
2254-2255).  The  Court  noted  that,  whan 
FDA  reviews  a  device  under  the 
premarket  notification  provisions,  it 
does  so  with  "a  concern  for  the  safety 
and  effectiveness  of  the  device"  {id.  at 
2254),  but  that  FDA  "did  not  require' 
Medtronics'  pacemaker  to  take  any 
particular  form  for  any  particular 
reason"  [ibid).  Rather.  FDA  simply 
allowed  Medtronic  to  market  the 
pacemaker  based  on  the  article's 
equivalence  to  the  preexisting  device 
{Id.  at  2254-2255).  The  Supreme  Court 
was  unanimous  on  this  point,  since 
Justice  O'Connor's  separate  opinion  for 
four  Justices  agreed  that  the  section 
510(k)  premarket  notification  process 
"places  no  'requirement'  on  a  device" 
and  therefore  does  not  preempt  a 
defective  design  claim  {Id.  at  2264). 

The  Court  also  concluded  that  section 
521  of  the  act  did  not  preempt  the 
plaintifb'  State  law  claims  that 
Medtronic  had  violated  FDA 
requiremenU  (116  S.  Ct.  at  225S-2256). 
The  Court  reaaonad  that  State  common 
law  claims  premiaed  on  Medtronic's 
failure  to  comply  with  FDA 
requirements  do  not  subject  the 
manufacturer  to  requirementa  that  are 
"different  from,  or  in  addition  to,"  the 
Federal  requirements  {Id.  at  2255).  The 
Court  noted  that  FDA's  interpretive 
regulations  "expressly  support  the 
conclusion  that  [section  521]  'does  not 
preempt  State  or  local  requirements  that 
are  equal  to,  or  substantially  identical 
to,  requirements  imposed  by  or  under 
the  act."  {Id.  at  2256  (quoting  21  CFR 
808.1(dX2)  (1995))).  It  also  obaerved  that 
FDA's  views  on  the  scope  of  section  521 
of  the  act's  preemptive  effect  are 
entitled  to  "substantial  weight."  {Ibid]. 

The  Court  additionally  concluded  that 
section  521  of  the  act  did  not  preempt 
the  plaintiffs'  State  law  claims  based  on 
negligent  manufacturing  and  labeling 
(116  S.  Ct.  at  2256-2258).  The  Court 
recognized  that  FDA  had  developed 
regulations  that  set  out  general 
"requirements"  for  manufacturing  and 
labeling  medical  devices  {Id.  at  2256).  It 
concluded,  however,  that  section  521 
generally  does  not  mandate  preemption 
of  a  standard  of  care  under  State 
common  law  unless,  as  FDA  had 
suggested  in  its  interpretive  regulations, 
FDA  has  issued  "specific  counterpart 
regulations  or  *   *   *  other  specific 


requirements  applicable  to  a  particular 
device  "  {Id.  at  2257  (quoUng  21  CFR 
808.1(d)  (1995))).  The  Court  concluded 
that  the  "entirely  generic"  Federal 
requirements  did  not  provide  a  basis- for 
preemption  of  the  nonspecific  State 
common  law  duties  at  issue  in  that  case 
{Id.  at  2258).  Justice  Breyer,  agreeing 
with  Justice  O'Connor's  opinion  (see  id. 
at  2262-2263),  concluded  that,  insofar 
aa  the  act  preempts  a  State  requirement 
embodied  in  a  statute  or  regulation,  it 
also  preempts  a  similar  State 
requirement  that  takes  the  form  of  a 
standard  of  cara  imposed  by  State  tort 
law  {id.  at  2259-2260),  but  he  concurred 
in  the  Court's  holding  that 
manufacturing  and  labeling 
requirements  issued  by  FDA  were  not 
•urficiently  specific  to  trigger 
preemption  {id.  at  2260-2261). 

Since  the  Supreme  Court's  decision  in 
Lohr,  the  lower  courts  have  continued  to 
reach  contradictory  determinations 
respecting  section  521  of  the  act's 
preemptive  effect,  particularly  as  it 
relates  to  medical  devices  that  have 
received  premarket  approval  or  an 
investigatory  device  exemption. 
Compare,  e.g.,  Fiy  v.  Allergan  Medical 
OpUcs,  695  A.2d  511  (R.L  1997)  (finding 

!>reemption),  cert,  denied.  No.  97-513 
U.S.  Sup.  Ct.,  Nov.  3,  1997)  with 
KematM  v.  Smiths  Indus.  Med.  Sys.,  Inc.. 
669  N.E.  2d  1300  (111.  App.  Ct)  (finding 
no  preemption),  appeal  denied,  675 
N.E.2d  (III.  1996),  petition  for  cert, 
pending,  No.  96-1405  (U.S.  Sup.  Ct. 
filed  Mar.  4.  1997). 

nL  The  Propoeed  Rule 

IDA  interprets  section  521  of  the  act's 
preemptive  effiact  on  the  basis  of 
congressional  intent.  As  the  Supreme 
Court  stated  in  Lohr,  congressional 
purpose  "is  the  ultimate  touchstone"  in 
every  preemption  case,  and  "a  fair 
understanding  of  congressional 
purpose"  may  be  discerned  not  only 
Dom  the  text  of  the  statute,  but  also 
through  a  "reasoned  understanding  of 
the  way  in  which  Congress  intended  the 
statute  and  its  surrounding  regulatory 
scheme  to  affiact  business,  consumers, 
and  the  law"  (116  S.  Ct  at  2250-2251 
(emphasis  deleted)).  In  addition,  the 
statutory  text  must  be  read  in  light  of 
established  presumptions  respecting 
preemption.  As  the  Supreme  Court 
stated  in  Lohr,  the  States  are  presumed 
to  retain  their  historic  police  powers 
unless  Congress  expresses  a  "clear  and 
manifest  purpose"  to  supersede  those 
powers  {Id.  at  2250). 

Section  521  of  the  act  does  not,  as  a 
general  matter,  prevent  a  party  who  is 
injured  by  a  defective  medical  device 
from  seeking  redress  under  a  State's 
common  law.  Rather,  section  521(a)  of 


the  act  provides  that  a  State  may  not 
"establish  or  continue  in  effect  with 
respect  to  a  device"  a  "requirement" 
that  is  "different  from,  or  in  addition 
to."  a  "requirement  applicable  under 
this  chapter  to  the  device"  that  "relates 
to  the  s^ty  or  effectiveness  of  the 
device"  or  to  "any  other  matter 
included  in"  the  rederal  requirement 
(21  U.S.C.  360k(a)).  By  its  plain  terms, 
section  521  of  the  act  does  not  prevent 
a  State  from  imposing  common  law 
duties  on  manufacturers  of  medical 
devices  unless  those  duties  are 
"requirements"  of  the  kind  described  in 
the  statute. 

When  FDA  articulated  iU 
understanding  of  sectioh  521  of  the  act 
in  its  1978  regulations,  it  stated  the 
general  rule  to  be  that  "State  or  local 
requirements  are  preempted  only  when 
the  agency  has  established  speciiBc 
counterpart  regulations  or  there  are 
other  specific  requirements  applicable 
to  a  particular  device  under  the  act, 
thereby  making  any  existing  divergent 
State  or  local  requirements  applicable  to 
the  device  different  from,  or  in  addition 
to,  the  specific  Food  and  Drug 
Administration  requirements" 
(§  808.1(d)).  The  Supreme  Court 
explicitly  endorsed  FDA's  position  in 
the  Lohr  decision.  (See  116  S.  Ct  at 
2257;  id.  at  2260-2261  (Breyer,  J., 
concurring  in  part  and  concurring  in  the 
judgment)).  Similarly,  the  1978 
regulations  provide  that  section  521  of 
the  act  does  not  preempt  a  State  or  local 
requirement  prohibiting  the 
manufacture  of  adulterated  or 
misbranded  devices,  but  that  where 
such  a  prohibition,  as  "interpreted  and 
enforced  by  the  State  and  local 
government,"  "has  the  effect  of 
establishing  a  substantive  equirement 
for  a  specific  device,  e.g.,  a  specific 
labeling  requirement."  it  will  be 
preempted  if  it  is  different  from,  or  in 
addition  to,  a  specific  requirement 
established  by  FDA  for  the  device 
(§808.1(d)(6)(ii)). 

In  1978,  FDA  stated  its  understanding 
of  section  521  of  the  act  in  the  general 
context  of  State  requirements  that  are 
imposed  through  positive  law,  such  as 
statutes  or  regulations.  The  same 
principles  should  govern,  however,  in 
the  case  of  State  requirements  that  are 
imposed  through  the  common  law.  FDA 
has  consistently  concluded  that  the 
same  principles  govern  when  it  has 
addressed  the  question  of  preemption 
through  its  regiilations,  advisory 
opinions,  and  its  judicial  filings  as 
amicus  curiae.  The  Supreme  Court 
impliciUy  endorsed  that  conclusion  in 
the  Lohr  decision  by  applying  the 
principles  that  FDA  has  announced  in 
its  1978  regulations  to  the  Lohrs' 
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common  law  suit.  (See  116  S.  Ct.  at 
2255-2256.  2257-2258;  id.  at  2260- 
2261  (Breyer.  J.,  concurring  in  part  and 
concuning  in  the  judgment  in  part)). 

In  accordance  with  the  principles  that 
FDA  articulated  in  its  1978  regulations. 
to  which  the  Supreme  Court  in  Lohr 
held  that  deference  is  owed.  FDA 
believes  that,  as  a  general  matter,  an 
FDA-impbsed  requirement  will  preempt 
a  State  conunon  law  duty  only  when:  (1) 
FDA  has  expressly  imposed,  by 
regulation  or  order,  a  specific 
substantive  requirement  applicable  to  a 
particular  medical  device;  and  (2)  the 
State  conunon  law,  as  interpreted  and 
applied,  imposes  a  substantive 
requirement  applicable  to  the  same 
particular  medical  device  that  is 
diffarent  bom,  or  in  addition  to,  FDA's 
counterpart  requirement.  Under  this 
approach,  FDA  requirements  that  are 
applicable  to  devices  in  general,  or  that 
are  established  by  means  other  than 
through  regulation  or  order,  should 
generally  not  result  in  preemption  of 
State  tort  claims. 

FDA  bases  its  interpretation  primarily 
on  the  language  of  section  521  of  the  act 
and  the  agency's  past  regulatory 
interpretation  set  out  in  §  808.1.  In 
addition,  a  plurality  of  the  Court  noted 
in  Lohr  that  there  is  no  indication  in  the 
legislative  history  of  the  amendments 
that  Congress  intended  to  make  a 
"dramatic  change"  in  the  availability  of 
State  common  law  remedies  {Id.  at  2253 
n.l3  (opinion  of  Stevens,  J.)).  The 
legislative  history  indicates  that 
Congress  was  aware  of  ongoing  product 
liability  suits  involving  medical  devices, 
but  it  contains  no  indication  that 
Congress  intended  that  the  amendments 
would  preempt  those  suits.  See.  e.g..  S. 
RepL  No.  33,  supra,  at  1;  H.  R.  Rept  No. 
853,  supra,  at  8;  121  Congressional 
Record  10,688  (1975)  (Sen.  Kennedy); 
id.  at  10,689  (Sen.  Nelson);  122 
Congressional  Record  5850.  (1976)  (Rep. 
Abzug)). 

FDA's  interpretation  is  also  founded 
in  its  experience  and  understanding 
gained  through  implementing  the 
amendments.  FDA  believes  that  its 
general  regulatory  review  and  approval 
processes  provide  a  significant  measure 
of  protection  against  the  marketing  of 
dangerous  or  defective  medical  devices. 
FDA  does  not  believe,  however,  that 
those  processes  can  guarantee  the  safety 
of  such  devices.  Accordingly, 
compliance  with  general  FDA 
requirements  should  not  broadly 
preempt  State  common  law  remedies, 
which  provide  an  important  (and 
frequently  the  only)  mechanism  for 
persons  to  seek  redress  for  injuries 
resulting  from  defective  medical 
devices.  FDA  notes  below  several 


situations  in  which  the  agency's 
regulatory  activities  will  typically  not 
preempt  State  law  remedies. 

First,  FDA's  general  clearance  and 
approval  processes,  such  as  the 
clearance  for  marketing  under  section 
510(k)  of  the  act;  the  grant  premarket 
approval  under  section  515  of  the  act;  or 
the  grant  of  an  IDE  under  section  520(g) 
of  the  act,  do  not,  by  themselves, 
preempt  State  common  law  claims. 
Section  521  of  the  act  provides  for 
preemption  of  a  State  common  law  duty 
only  if  it  imposes  a  requirement  that  is 
different  from,  or  in  addition  to,  a 
specific  substantive  requirement 
pertaining  to  the  particular  device  that 
has  been  imposed  by  or  under  the  act. 
FDA's  action  in  clearing  a  product  for 
marketing  or  granting  an  application  for 
a  PMA  or  an  IDE  signifies  that  the 
manufacturer's  proposal  for  marketing 
or  use  of  the  device  in  question  satisfies 
the  relevant  statutory  and  regulatory 
criteria  for  the  clearance,  approval,  or 
exemption.  It  does  not  signify,  howevw, 
that  Congress  or  FDA  has  established  a 
specific  Federal  requirement  (e.g.,  with 
respect  to  the  design  of  the  device)  that 
supplants  a  State  common  law  duty. 

Second,  FDA's  notification  of 
deficiencies  in.  or  proposal  of 
modifications  to,  an  application  for  a 
PMA  or  an  IDE  does  not,  as  a  general 
matter,  create  specific  Federal 
requirements  that  have  preemptive 
effect  Under  FDA's  approval  and 
exemption  programs,  the  applicant 
bears  responsibility,  for  preparing  an 
acceptable  application.  FDA  may  notify 
the  applicant  of  deficiencies  and 
propose  modifications  to  ensiue  that  the 
applicant  has  satisfied  the  minimum 
standards  for  FDA  approval  or 
exemption,  but  those  actions  do  not 
relieve  the  applicant  of  its  ultimate 
responsibility  for  proposing  the  design, 
manufacturing,  and  labeling  of  the 
device.  For  purposes  of  preemption 
analysis,  the  applicant  who  modifies  an 
application  in  response  to  an  agency 
notification  of  deficiency  or  proposal  for 
modification  has  simply  achieved  the 
same  status  as  an  applicant  who  had 
submitted  a  satisfactory  application  at 
the  outset 

Third,  as  the  Supreme  Court 
concluded  in  Lohr,  FDA's  general 
requirements  respecting  labeling  (21 
CFR  801.1  through  801.16),  and  good 
manufacturing  practices.  (21  CFR  820.1 
through  820.198),  do  not  preempt  Stete 
requirements,  because  the  general 
Federal  requirements  do  not  pertain  to 
specific  devices.  (See  Lohr,  116  S.  Ct.  at 
2256-2258).  The  same  controlling 
principle  applies  whether  the  device 
subject  to  those  requirements  is  a 
"grandfathered"  device  that  was 


marketed  before  the  enactment  of  the 
amendments,  received  FDA  clearance 
for  marketing  under  section  510(k)  of 
the  act,  received  a  PMA  under  section 
515  of  the  act,  or  received  an  IDE  under 
section  520(g}  of  the  act. 

Fourth,  even  if  FDA  has  imposed 
specific  Federal  requirements  respecting 
.a  particular  medical  device,  those 
requirements  do  not  preempt  all  State 
common  law  cfaims  respecting  the 
device.  Section  521  of  the  act  provides 
for  preemption  only  if  the  State 
common  law  duties  are  "different  from, 
or  in  addition  to,"  the  specific  Federal 
requirements.  In  many  cases, 
preemption  will  depend  on  die 
plaintiff's  precise  legal  claims  and 
theories  of  recovery.  For  example,  as  the 
Supreme  Court  noted  in  Lohr,  if  the 
state  common  Uw  required  the 
manufacturer  to  comply  with  the 
Federal  requirements,  section  521  of  the 
act  would  not  preempt  that  duty  (116  S. 
Ct  at  2255-2256).  Furthermore,  the 
courts  may  be  able  to  reconcile  an 
apparent  conflict  between  Federal  and 
State  requirements  by,  for  example, 
carefully  formulating  jury  instructions 
to  limit  the  bases  for  liability  to 
substantive  standards  of  care  that  are 
consistent  with  any  specific 
requirement  that  FDA  has  made 
applicable  to  the  device. 

m  every  case,  section  521  of  the  act's 
preemptive  effect  should  be  evaluated 
in  light  of  the  statute's  precise  terms.  As 
the  Supreme  Court  noted  in  Lohr, 
section  521  of  the  act  and  FDA's 
regufations  "require  a  careful 
compiarison  between  the  allegedly   — 
preempting  Federal  requirement  and  the 
allegedly  preempted  State  requirement 
to  determine  whether  they  fall  vtrithin 
the  intended  preemptive  scope  of  the 
statute  and  r^ulations"  (116  S.  Ct  at 
2257-2258).  The  outcome  of  particular 
cases  will  frequently  depend  on  the 
character  and  circumstances  of  the 
particular  state  faw  claim.  FDA  will 
continue  to  monitor  the  development  of 
the  law  in  this  area  and  provide 
additional  guidance  as  the  need  arises. 

This  proposed  rule  would  make  no 
change  in  the  agency's  prior  or  current 
construction  of  the  scope  of  section  521 
of  the  act.  Rather,  the  rule  would  simply 
clarify  and  codify  the  agency's 
longstanding  interpretation  of  the  scopte 
of  section  521  of  the  act  as  generally  not 
preempting  available  legal  remedies, 
including  State  common  law  tort  claims. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
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neither  an  environmental  assesunent 
nor  an  environmental  impact  statement 
is  required. 

V.  Analjnfa  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  beneflts  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
ImfMcts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  ExecuUve  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subfect  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  rule  only 
interprets  the  statute  and  does  not 
establish  any  requirements,  the  agency 
certifies  that  this  proposcKi  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

VL  Remist  far  Cosnmaats 

Interested  persons  may,  on  or  before 
(inseft  date  60  days  after  date  of 
publication  in  the  Federal  Segiater). 
submit  to  the  EXxrkets  Management 
Branch  (address  above)  written 
comments  regarding  this  proposal.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

List  ofSobiscts  ia  21  CFR  Part  808 

Intergovernmental  relations.  Medical 
devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  808  be  amended  as  follows: 


PART  808— EXEMPTIONS  FROM 
FEDERAL  PREEMPTION  OF  STATE 
AND  LOCAL  MEDICAL  DEVICE 
REQUIREMENTS 

1.  The  authority  citation  for  21  CFR 
part  808  continues  to  read  as  follows: 

Aathority:  21  U.S.C  360j.  360k,  371. 

2.  Section  808.1  is  amended  by 
adding  new  paragraphs  (dXH)  and 
(dXl2)  to  read  as  follows: 


fi08.1 


(d)«  •  • 

(ID*  •  • 

(i)  An  FDA  imposed  requirement  will 
preempt  s  State  common  law  duty  only 
when: 

(A)  FDA  has  expressly  imposed,  by 
regulation  or  order,  a  specific 
substantive  requirement  applicable  to  a 
particular  device:  and 

(B)  The  State  common  law.  as 
interpreted  and  applied,  imposes  a 
substantive  requirement  applicable  to 
the  same  particular  device  that  is 
difiiBrent  from,  or  in  addition  to,  FDA's 
counterpart  requirement 

(ii)  FDA  requirements  that  are 
applicable  to  devices  in  general,  or  that 
are  established  by  means  other  than 
through  regulation  or  order,  should  not 
result  in  preemption  of  State  tort  claims. 

(12)  The  clearance  or  approval  of  a 
particular  device  for  marketing  under 
section  510(k),  515.  or  520(g)  of  the  act 
does  not  in  itself  constitute  the 
imposition  of  a  specific  substantive 
requirement  with  respect  to  that 
particular  device  that  preempts  a  State 
or  local  requirement,  iiicluding  a 
standard  of  care  imposed  under  State 
common  law,  writh  respect  to  the  same 
device. 


8, 1987. 
WUUmi  B.  Sckidta. 

Deputy  CoauniMaionerfor  Policy. 

|FR  Doc.  97-32551  FUwl  12-10-97-.  8:45  i 
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DEPARTMENT  OF  LABOR 

Occupational  Safaly  and  HaaMi 
Adminiatratlon 

29  CFR  Part  1810 
[Doeitsi  Na  H-an] 
RIN121«^AB4t 

Occupational  Expoaura  to 
Tubacculoala 

AOmcv:  Occupational  Safety  and  Health 
Administration  (OSHA).  Labor 


ACnON:  Proposed  rule;  extension  of 
comment  period;  rescheduling  of  the 
informal  public  hearings  in  Washing;too 
D.C;  announcement  of  additional 
hearings  sites. 

summary:  On  October  17, 1997,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  published  in 
the  Federal  Register  its  proposed 
standard  for  occupational  exposure  to 
tuberculosis  (62  FR  54160).  An  informal 
public  hearing  was  scheduled  for 
Washington,  D.C,  and  deadlines  were 
,  set  for  submission  of  public  comments, 
Notices  of  Intention  to  Appear  at  the 
hearing,  and  dociunentaiy  evidence 
from  parties  requesting  more  than  10 
minutes  for  their  hearing  presentetions. 
With  this  notice.  OSHA  is  extending 
those  deadlines,  rescheduling  the 
Washington.  D.C,  hearings  to  begin 
April  7. 1908,  and  adding  three  hearing 
sites. 

DATfS:  Written  comments  on  the 
proposed  standard  and  Notices  of 
Intention  to  Appear  at  the  bearings  must 
be  postmarked  on  or  before  February  13, 
1908. 

Testimony  and  dociunentary  evidence . 
from  parties  requesting  more  than  10 
minutes  for  their  presentetions  at  the 
hearings  must  be  submitted  no  later 
than  Fetnuary  27, 1998. 

The  hearings  will  begin  April  7, 1998. 
in  Washington.  D.C.  starting  at  10:00 
a.m.  on  the  first  day  and  at  9:00  mja.  on 
succeeding  days.  Public  hearings  will 
also  be  held  in  Los  Angeles,  CA,  and 
Chic^o,  IL,  and  New  York  Qty.  NY. 
The  dates  and  locations  of  these 
additional  hearings  will  be  published  in 
the  Federal  Register  at  a  later  date. 
AOOnaSES:  Comments  on  the  proposed 
standard,  Notices  of  Intention  to  Appear 
at  the  hearings,  testimony,  and 
documentary  evidence  are  to  be 
submitted  in  quadruplicate  to  the 
Docket  Officer,  Docket  No.  H-371, 
Room  N-2625,  U.S.  E)epartment  of 
Labor.  200  Constitution  Ave.,  NW, 
Washington,  DC  20210,  telephone  (202) 
219-7894.  Comments  of  10  pages  or 
Cswer  may  be  transmitted  by  fax  to  (202) 
219-5046,  provided  the  original  and 
three  copies  are  sent  to  the  Docket 
Officer  thereafter. 

AU  material  related  to  the 
development  of  this  proposed  standard 
will  be  available  for  inspection  and 
copying  in  the  Docket  Office  Monday 
through  Friday  from  10:00  a.m.  until 
4:00  p.m. 

The  hearing  location  for  Washington, 
D.C,  is  the  Frances  Perifdns  Building 
Auditorium,  U.S.  Department  of  Labor, 
2tX)  Constitution  Avenue.  NW.  The 
hearing  locations  and  dates  for  L.os 
Angeles.  CA,  and  Chicago.  IL  and  New 
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York  Qty.  NY  will  be  annoimced  at  a 
later  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bonnie  Friedman,  Office  of  Information 
and  Consumer  A&irs,  Occupational 
Safety  and  Health  Administration, 
Room  N-3647.  U.S.  Department  of 
Labor.  200  Constitution  Ave.,  NW, 
Washington,  DC  20210.  Telephone  (202) 
219-8148.  FAX  (202)  219-5986. 
SUPPLEMBITARY  MFORMATKM:  OSHA 
proposed  a  new  standard  for 
occupational  exposure  to  tuberculosis 
on  October  17, 1997  (62  FR  54160).  The 
deadline  for  submitting  written 
conunents  was  December  16, 1997.  On 
November  5, 1997,  five  organizations 
representing  more  than  4  million 
individuals  and  5,300  facilities 
potentially  affected  by  the  proposed 
standard,  collectively  requested  that 
OSHA  consider  extending  the  public 
comment  period  by  a  minimum  of  30 
da3r8.  Citing  the  complexity  and  the  &r- 
reaching  implications  of  the  proposed 
standard,  these  organizations  stated  that 
they  believed  that  the  ciurent  deadline 
of  December  16, 1997,  provided 
insufficient  time  for  a  thorough 
examination  and  consideration  of  the 
important  issues.  A  similar  request  was 
made  by  the  American  Medical 
Association,  which  urged  OSHA  to 
extend  the  deadline  to  allow  sufficient 
time  for  a  complete  and  thoughtful 
analysis  of  the  proposed  TB  standard. 
OSHA  considers  the  testimony  to  be 
offered  by  these  organizations  to  be 
important  and  necessary  for  the 
development  of  the  final  rule.  In 
addition,  OSHA  recognizes  that  other 
parties  that  will  be  affected  by  the 
rulemaking  may  need  more  time  to 
prepare  their  comm^its  and  testimony. 
In  order  to  accommodate  these 
organizations  and  others,  OSHA  has 
extended  the  comment  period  and  has 
rescheduled  the  informal  public 
hearings  in  Washington,  D.C. 

The  deadline  for  written  comments 
and  Notices  of  Intention  to  Appear  at 
the  informal  public  hearings  is  being 
extended  from  December  16, 1997,  to 
February  13. 1998.  The  deadline  for 
submission  of  testimony  for  parties 
requesting  more  than  10  minutes  at  the 
public  hearings  or  submitting 
documentary  evidence  is  being 
extended  from  December  31,  1997,  to 
February  27. 1998.  The  hearing 
presently  scheduled  to  begin  on 
February  3, 1998  in  Washington,  D.C,  is 
being  rescheduled  to  begin  on  April  7, 
1998. 

In  addition  to  the  informal  public 
hearings  in  Washington  D.C,  three  sites 
are  being  added:  Chicago.  IL.  and  Los 
Angeles.  CA.  and  New  Yorit  City,  NY. 


Because  the  proposed  standard  will 
impact  employees  and  employers  across 
the  nation,  the  Agency  believes  that  is 
appropriate  to  hold  public  hearings  at 
additional  sites  in  order  to  give  parties 
who  may  not  be  able  to  attend  the 
hearings  in  Washington,  D.C,  an 
opportunity  to  participate  in  the  public 
hearing  process.  OSHA  has  found  that 
the  hearings  provide  an  important 
forum  for  interested  parties  to  sulmit 
their  comments  and  concerns  on 
OSHA's  proposed  rulemakings  and  that 
the  hearings  provide  the  Agency  with 
valuable  information  in  developing  its 
final  standards. 

PaUk  Partkapatioa 

Persons  desiring  to  participate  at  the 
hearings  must  submit  four  copies  of  a 
Notice  of  Intention  to  Appear  containing 
the  following  information: 

(1)  The  name,  address,  and  telephone 
number  of  each  person  to  appear, 

(2)  The  hearing  site  that  tne  party  is 
reauesting  to  attend; 

(3)  The  capacity  in  «duch  the  person 
will  appear; 

(4)  The  approximate  amount  of  time 
requested  for  the  presentation; 

(5)  The  specific  issues  that  will  be 
addressed; 

(6)  A  detailed  stetement  of  the 
position  that  will  be  taken  with  respect 
to  each  issue  addressed; 

(7)  Whether  the  party  intends  to 
submit  dociunentary  evidence,  and  if  so, 
a  brief  summary  of  that  evidence;  and 

(8)  Whether  the  party  wishes  to  testify 
on  the  days  set  aside  to  focus  on 
homeless  shelters. 

A  tentetive  schedule  of  appearances  at 
the  hearings  will  be  prepared  and 
distributed  to  parties  who  Mve 
submitted  Notices  of  Intention  to 
Appear  so  parties  will  know  when 
issues  that  concern  them  are  likely  to  be 
raised  at  the  hearing. 

Filing  of  Testimony  and  Evidraice 
Before  Hearings 

Any  party  requesting  more  than  10 
minutes  for  a  presentation  at  the 
hearing,  or  who  will  present 
documentary  evidence,  must  submit 
four  copies  of  the  complete  text  of  the 
testimony,  including  any  docimientary 
evidence  to  be  presented  at  the  hearing 
to  the  Docket  Officer  at  the  above 
address. 

Each  submission  will  be  reviewed  in 
light  of  the  amount  of  time  requested  in 
the  Notice  of  Intention  to  Appear.  In 
those  instances  where  the  information 
contained  in  the  submission  does  not 
justify  the  amount  of  time  requested,  a 
more  appropriate  amount  of  time  will  be 
allocated  and  the  participant  will  be 
notified  of  that  facL 


Any  party  who  has  not  substantially 
complied  with  this  requirement  may  be 
limited  to  a  10-minute  presenUtion. 
Any  party  who  has  not  filed  a  Notice  of 
Intention  to  Appear  may  be  allowed  to 
testify,  as  time  permits,  at  the  discretion 
of  the  Administrative  Law  Judge. 

OSHA  emphasizes  that  the  hearing  is 
open  to  the  public,  and  that  interested 
persons  are  welcome  to  attend. 
However,  only  persons  who  have  filed 
Notices  of  Intention  to  Appear  will  be 
entitled  to  ask  questions  and  otherwise 
participate  fidly  in  the  proceeding. 

Authority 

This  document  has  been  prepared 
under  the  direction  of  Charles  N. 
Jeffi«ss.  Assistant  Secretary  of  Labor  far 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW..  Washington,  D.C  20210. 

It  is  issued  under  section  6(b)  of  the 
Occupational  Safety  Health  Act  (29 
U.S.C.  655),  Secretary  of  Labor's  Order 
6-96.  (62  FR  111)  and  29  CFR  Part  1911. 

Signed  at  Washington.  D.C  on  this  9th  day 
of  December,  1907. 


CSiariasN.Jt 

Assistant  Secrattuy  (^  Labor. 

(FR  Doc.  97-32546  Filed  12-9^7;  3:59  pm] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pari  54 

^Docket No. 96-46 and 97-180:  DA 97- 
2372] 

Unhraraal  Service 

AQBICY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  guidance  for 

design  and  submission  of  proposed 

models. 


SUMMARY:  The  Common  Carrier  Bureau 
(Bureau)  provided  guidance  to 
proponents  of  forward-looking  cost 
models  in  the  universal  service 
proceeding  on  issues  related  to 
customer  location  and  outside  plant 
design.  The  Bureau  provided  this 
guidance  to  improve  the  models  that  the 
Commission  will  consider  to  select  a 
mechanism  for  determining  non-rural 
carriers'  forward-looking  cost  to  provide 
the  supported  services.  This  guidance  is 
intended  to  encourage  model 
proponents  to  alter  their  models  to 
conform  them  to  the  guidance  provided 
in  this  Public  Notice.  Models 
conforming  to  the  guidance  provided  in 
this  Public  Notice  are  more  likely  to  be 
considered  favorably  in  this  proceeding. 
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DATES:  Proponents  of  a  model  should 
file  their  submission  on  or  befora 
December  12.  1997. 
AOONnnt:  Federal  Communications 
Commission.  1919  M  Street.  NW.. 
Washington.  DC  20052.  See 
■UPPtBfKNTARY  MTOMIATION  for  further 
instructions. 

KW  PiMrrHm  ■powmatiow  contact: 
Chuck  Keller,  Common  Carrier  Bureau. 
Accounting  and  Audits  Division. 
Universal  Service  Branch.  (202)  418- 
7400.  or  via  E-mail  to  "ckellei^fcc.gov". 

ARY  INTOIMATION: 


f4ovaialMr  13.  tM7. 

In  the  Universal  Service  Order 
raliMid  May  S.  1997,  the  Commission. 
acting  GO  the  recoauModation  of  the 
Federal-State  Joint  Board,  concluded 
that  non-rural  carriers  providing 
supported  services  to  rural,  insular,  and 
high  coat  areas  (collectively  referred  to 
as  high  cost  areas)  should  receive 
universal  service  support  based  on  the 
forward-looking  cost  of  providing  the 
supported  services.  (See  Federal-State 
Joint  Board  on  Universal  Service  Uoint 
Board).  CC  Docket  No.  96-45.  Report 
and  Order,  FCC  97-157  (62  FR  32862. 
June  1997)  (Order)).  The  Commission 
determined  that  it  could  not  select  a 
mechanism  for  computing  forward- 
looking  costs  because  none  of  the 
mechanisms  that  had  been  submitted  for 
consideration  was  sufficiently 
developed  at  that  time.  The  Commission 
stated  that  it  would  continue  to  review 
two  cost  models,  the  Hatfield  Model  and 
the  Benchmark  Cost  Proxy  Model  (the 
BCPM).  The  Commission  stated  that  it 
would  select  a  forward-looking 
economic  cost  mechanism  with 
platform  design  features  and  Input 
values  by  August  1998. 

In  a  Further  Notice  of  Proposed 
Rulemaking  in  this  proceeding 
[FNPRM).  the  Commission  established  a 
multi-step  approach  to  refining  and 
selecting  a  mechanism  for  determining 
a  non- rural  carrier's  forward-looking 
economic  cost  of  providing  supported 
aervicea  to  high  cost  areas.  (See  Federal- 
State  Joint  Board  on  Universal  Service. 
Forward- Looking  Mechanism  for  High 
Cost  Support  for  Non-Rural  LECLs.  CC 
Docket  Noa.  96-45  and  97-160.  Further 
Notice  of  Proposed  Rulemaking,  FCC 
97-256  (62  FR  42457.  August 
\997)(FNPR\4)).  The  Commission 
specified  that  the  Common  Carrier 
Bureau  (Bureau)  would  "issue  orders 
and  public  notices  on  a  regular  basis 
explaining  its  analysis  of  the  model 
submissions  and  industry  comments 
and  to  select  particular  design  features." 
The  Commission  further  stated  its 
expectation  that  "such  guidance  from 


the  Bureau  will  provide  the  proponents 
with  necessary  direction  to  refine  their 
models." 

In  meetings  with  proponents  of  the 
BCPM  and  the  Hatfield  model  and  other 
interested  parties,  the  Bureau  staff  has 
encouragBo  the  continued  evolution  and 
refinenMnt  of  the  modab.  Tlds  Public 
Notice  offiers  guidance  to  proponents  of 
models  regarding  the  customer  location 
and  outside  plant  platform  design  issuea 
raised  in  the  FNPRM.  In  the  Order,  the 
Commission  stated  iU  'anticipat|ion] 
that  by  the  end  of  the  year  (it)  will 
choose  a  specific  model"  as  the  platform 
for  a  fladeral  mechanism.  In  order  to 
chooee  a  "specific  model,"  honvever,  the 
Commission  must  evalnala  and  compare 
completed  versions  of  the  models.  Tne 
Bureau  therefore  requeats  that  parties 
seeking  consideration  of  their  model  as 
the  platform  for  a  federal  mechanioa 
submit  their  models  «vithin  four  weeka 
after  the  release  of  this  Public  Notice. 
Models  that  conform  to  the  guidance  in 
this  Public  Notice  are  likely  to  be 
considered  more  favorably  in  this 
proceeding. 

The  Commisaion  atated  in  the  FNPRM 
that  it  may  select  a  model  aubmitted  to 
the  Conmiaaion  by  a  propoaent.  or  it 
may  select  a  hybrid  miodel  incorporating 
the  beat  feeturea  of  proposed  models 
and  daaign  components  developed  by 
the  Commission  staff  or  other  partiea. 
On  October  31. 1997.  staff  membera  of 
the  Common  Carrier  Bureau  propoaed 
an  alternate  approach  to  customer 
location  and  outside  plant  design  issues 
in  the  form  of  a  Hybrid  Cost  Proxy 
Model  (HCPM).  The  HCPM  is  in  many 
raepects  a  hybrid  of  the  BCPM  and  the 
HatiReld  model,  although  it  also 
contains  features  that  differ  from  both 
the  BCPM  and  the  Hatfield  model.  The 
Bureeu  anticipates  that  the  Commiaaion 
will  consider  the  HCPM  as  an 
alternative  to  the  ciistomer  location  and 
outside  plant  design  modules  in  the 
BCPM  and  the  Hatfield  model.  The 
Bureeu  observes,  however,  that  the 
FNPRM  leaves  open  the  possibility  that 
the  Commission  may  consider  other 
models  or  other  components  of  models 
in  selecting  the  best  mechanism  for 
determining  non-rural  carriers'  forward 
looking  coat  for  providing  the  supported 
servicee. 

L  Customer  Locatioa 

A.  Geocode  Data 

The  FNPRM  requested  comment  on 
the  use  of  data  that  associate  the 
location  of  each  customer  with 
latitudinal  and  longitudinal  coordinates 
(gefKode  data)  in  a  forward-looking 
economic  cost  mechanisqi.  Many 
commenters  agree  that  geocode  data. 


which  provide  the  actual  geographic 
location  of  customers,  are  preferable  to 
algorithms  intended  to  estimate 
customer  locations  based  on  Census 
data  or  other  information  regarding  the 
number  of  customers  in  a  given 
geographic  area.  Became  aeiimptions 
about  the  location  of  cnatomers  have  a 
large  impact  on  loop  length 
calculations,  the  use  of  more  accurate 
customer  location  data  is  consistent 
with  the  criterion  specified  in  the  Order 
that  "a  model's  average  loop  length 
should  reflect  the  incumbent  carrier's 
actual  average  loop  length."  Some 
commenters.  however,  question  the 
feasibility  of  using  geocode  data  in  the 
federal  mechanism  because  of  the  lack 
of  reliable  data  in  rural  arees  and  the 
burden  of  developing  such  data.  The 
Bureau  recommends  that  models  be 
capable  of  accepting  and  using  geocode 
data  to  the  extent  that  such  data  are 
available  and  reliable. 

B.  Wire  Center  Boundaries 

tn  their  evaluation  of  previous 
versions  of  cost  models  submitted  to  the 
Commission,  State  members  of  the  Joint 
Board  have  noted  that  inaccurately 
mapping  customers  to  a  wire  center  may 
result  in  inaccurate  line  counts  and 
impede  the  determination  of  the  most 
efficient  engineering  practices  for 
serving  that  wire  center.  Through  the 
model  development  process,  the  BCPM 
and  the  Hatfield  model  have  been 
refined  so  that  both  models  determine 
wire  center  boundaries  based,  at  least  in 
part,  on  a  database  provided  by 
Business  Location  Research  (BLR).  The 
BCPM  has  improved  the  eccuracy  of  the 
BLR  data  it  uses  by  using  wire  center 
boundary  data  based  on  Census  Blocks 
(CBa).  rather  than  the  larger  Census 
Block  Groups  (CBGs).  The  Hatfield 
model  also  uses  BLR  data  at  the  Census 
Block-level,  although  its  proponents 
have  stated  that  they  intend  to  use  the 
Censiu  Block  Group  data  in  isolated 
instances  where  those  data  appeer  to  be 
more  accurate.  This  refinement 
decreeses  the  discrepancies  between  the 
two  industry-proposed  models. 
Consistent  with  the  criterion  specified 
in  the  Order  that  "(wjire  center  line 
counts  should  equal  actual  ILEC  wire 
center  line  counts' '  however,  the  Bureau 
reconunends  that  models  be  capable  of 
accepting  wire  center  boundary  data  in 
standard  Geographic  Information 
System  (CIS)  format  from  any  source 
that  the  Commission  finds  may  estimate 
those  boundaries  more  accurately. 
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n.  Outside  Plant  Daaign 

A.  Documentation  of  Assumptions 

The  Order  requires  that  cost  models 
employ  the  "least-cost,  most-efficient 
and  reasonable  technology  for  providing 
the  supported  services  that  is  currentiy 
being  deployed."  and  that  all 
engineering  assumptions  be  reasonable. 
Furthermore,  the  Order  also  requires  the 
models'  algorithms,  data,  and 
assumptions  to  be  open  and  verifiable. 
These  criteria  suggest  that  outside  plant 
design  should  be  considered  both  bom 
an  engineering  perspective,  to  ensure 
that  the  network  provides  the  type  and 
quality  of  service  specified  in  the  Order, 
and  bom  an  economic  perspective,  to 
ensure  that  the  network  design 
minimizes  cost  and  maximizes 
efficiency.  Moreover,  the  requirement 
that  assvunptions  be  open  and  verifiable 
ensures  that  the  Commission  can 
confirm  that  the  other  criteria  have  been 
met.  To  the  extent  that  models' 
algorithms  do  not  explicitly  explore 
different  loop  architectures  in  varying 
situations  and  select  the  least-cost 
alternative  for  that  particular  situation, 
the  Bureau  recommends  that  model 
proponents  provide  detailed 
,  documentation  that  explains  and 
justifies  any  assumptions  and 
engineering  rules  of  thumb  that  their 
models  employ.  This  documentation 
should  demonstrate  how  these 
assumptions  and  rules  of  thumb  meet 
the  Order's  requirement  that  a  model 
employ  the  least-cost,  most-efficient, 
and  reasonable  technology. 

One  assumption  for  which  model 
proponents  should  provide 
documentation  is  a  model's  algorithm 
for  deploying  digital  loop  carrier  (DLC) 
devices.  For  example,  the  basic  outside 
plant  design  structures  presenUy 
employed  in  the  BCPM  and  the  Hatfield 
model  involve  running  optical  fiber 
feeder  cables  bom  the  central  office  to 
a  point  within  designated  serving  areas 
and  serving  the  customers  within  each 
serving  area  with  copper  distribution 
cables  from  a  DLC  device  within  the 
serving  area.  Because  DLC  devices  are 
expensive,  costs  per  customer  can  be 
minimized  by  connecting  larger 
numbers  of  customers  to  each  device, 
subject  to  the  DLC's  capacity  limitations 
and  the  limits  on  the  length  of  the 
copper  cable  between  the  DLC  and  the 
customer  premises.  The  BCPM  and  the 
Hatfield  model  currentiy  determine 
which  customers  are  located  in  a  given 
serving  area  using  either  grids  (BCPM) 
or  clusters  (Hatfield).  Both  approaches 
must  account  for  the  fact  that, 
particularly  in  rural  areas,  some 
customers  are  located  relatively  far  from 
other  customers,  and  therefore  are 


difficult  to  associate  with  any  single 
serving  area.  Presentiy,  the  Hatfield 
model  serves  geographically  isolated 
customers  with  the  nearest  DLC.  while 
the  BCPM  will  place  a  separate  DLC  in 
grids  with  only  a  small  number  of 
customers.  The  Bureau  recommends 
that  proponents  of  a  model  demonstrate 
how  their  approaches  to  deployii^  DLC 
devices  employ  the  least-cost,  most- 
efficient,  and  reasonable  technology,  as 
required  by  the  Commission's  Order. 

Another  algorithm  that  is  relevant  to 
whether  a  model  has  employed  the 
least-cost,  most-efficient,  and  reasonable 
technology  is  a  model's  algorithm  for 
feeder  routes.  Earlier  versions  of  the 
BCPM  and  the  Hatfield  model  extended 
four  fiber  feeder  cables,  at  90  degree 
angles  from  each  other,  from  each 
central  office  in  all  cases.  More  recent 
iterations  of  these  models  have 
eliminated  feeder  cables  to  quadrants 
with  no  population  and  adjusted  feeder 
route  angles  directing  feeder  cables  to 
areas  of  population  concentration. 
Although  these  approaches  seem  to 
represent  improvements  in  the  designs 
of  these  industry-proposed  models,  the 
Bureau  recommends  that  each 
proponent  of  a  model  demonstrate  how 
their  feeder  routing  algorithms  meet  the 
criterion  of  being  the  least-cost,  most- 
efficient,  and  reasonable  technology 
currentiy  being  deployed. 

In  addition  to  the  examples  of  DLC 
placement  and  feeder  routing,  the 
Bureau  recommends  that  model 
proponents  demonstrate  how  every 
aspect  of  their  outside  plant  design 
approach  is  consistent  with  the  least- 
cost  criterion,  while  maintaining  the 
network  standards  established  in  the 
Order. 


B.  Advanced  Services 


The  Commission  sp>ecified  in  the 
Order  that  the  loop  design  in  a  forward- 
looking  mechanism  "should  not  impede 
the  provision  of  advanced  services."  For 
example,  the  Commission  determined 
that  loading  coils  may  impede  advanced 
services  such  as  high-speed  data 
transmission  and  therefore  disallowed 
their  use  in  a  model.  The  Bureau 
recommends  that  model  proponents 
explain  their  assumptions  about 
network  configurations  and  capacity, 
and  explain  why  such  assumptions  are 
reasonable  and  consistent  witii  common 
configurations  and  capabilities  of 
networks  of  non-rural  carriers.  For 
example,  model  proponents  should 
demonstrate  how  their  models  permit 
standard  customer  premises  equipment 
(CPE)  available  to  consumers  today, 
such  as  28.8  kbps  or  56  kbps  modems, 
to  perform  at  speeds  at  least  as  £ast  as 


the  same  CPE  can  perform  on  the  typical 
existing  network  of  a  non-rural  carrier. 
The  Commission  also  concluded  that 
the  definition  of  supported  services 
should  "advance  with  technology"  and 
will  be  re-examined  in  light  of  "changes 
in  technology,  network  capacity, 
consumer  demand,  and  service 
deployment."  The  Bureau  tiierefoie 
recommends  that  models  incorporate 
sufficient  flexibility  in  their  loop  design 
algorithms  so  that  the  platform  of  the    - 
selected  model  does  not  have  to  be 
rebuilt  in  the  event  that  the  Commission 
revises  the  definition  of  universal 
service. 

C.  Wireless  Threshold 

In  the  FNPRM.  the  Commission 
sought  comment  on  whether  a  model 
should  assume  that,  if  the  loop 
investment  for  a  single  customer 
exceeds  a  certain  threshold,  an  efficient 
carrier  would  substitute  wireless  service 
for  wireline  service.  The  Commission's 
directive  that  a  cost  model  use  the 
"least-cost,  most-efficient,  and 
reasonable  technology"  suggests  that  a 
model  should  be  able  to  use  information 
about  the  costs  of  wireless  service  if  the 
Commission  concludes  that  such  data 
are  available  and  reliable.  Because  the 
Commission  also  determined  that 
support  calculations  should  be  based  on 
a  geographic  area  that  is  the  size  of  a 
wire  center  or  smaller,  and  the 
geographic  area  for  estimating  costs  may 
not  be  larger  than  the  support  area,  the 
Bureau  recommends  that  models  be 
capable  of  accommodating  as  inputs 
wireless  cost  thresholds  at  the  level  of 
the  wire  center  or  a  smaller  geographic 
unit. 


D.  Fiber-Copper  Cross-Over  Point 

The  fiber-copper  cross-over  jxiint 
determines  where  the  network  will 
employ  optical  fiber  cable  rather  than 
copper  cable  in  its  feeder  plant.  The 
Commission  specified  in  tixe  Order  that 
a  model  "must  include  the  capability  to 
examine  and  modify  the  critical 
assumptions  and  engineering  principles 
•  •  •  includling]  *  •  •  fiber-copper 
cross-over  points."  While  the  BCPM 
assumes  that  the  maximum  copper  loop 
length  may  be  12,000  feet  and  the 
Hatfield  model  assumes  that  the 
maximum  copper  loop  length  may  be 
18,000  feet,  the  Commission  noted  in 
the  FNPRM  that  neither  proponent  has 
documented  that^ts  assumption  is  the 
least-cost  alternative.  In  order  for  the 
Commission  to  better  understand  the 
cost  differences  associated  with  each  of 
these  assumptions,  the  Bureau 
recommends  that  proponents  of  models 
provide  comparative  outputs  for  each  of 
the  following  five  states,  using  both  the 
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12.000  fbo(  standard  and  the  18,000  foot 
standard:  Florida.  Georgia.  Maryland. 
Missouri,  and  Montana. 

E.  Proprietary  or  Confidential 
Information 

In  light  of  the  Commisaion's 
requirement  in  the  Order  that  "all 
underlying  data,  formulae, 
computations,  and  software  asscx:iated 
with  the  model  must  be  available  to 
interested  parties  for  review  and 
comment,"  the  Bureau  recommends  that 
each  model  proponent  submit  detailed 
descriptions  of  all  information  or 
software  alleged  to  be  confidential, 
proprietary,  or  otherwise  unavailable  to 
the  public  that  is  used  either  in  the 
model  or  in  a  preprocessing  module. 
Tba  dMcriptions  should  include 
aedmatas  of  the  costs  and  procedures 
that  may  b*  atiociated  with  making  the 
information  or  tDftware  available  to  the 
Commission  and  to  the  administrator  of 
the  univwaal  service  support 
mechanisms. 


Federal  Commtmications  Commission. 
1919  M  Street.  N.W.,  Room  222. 
Washington,  DC  20554.  Proponente 
should  also  provide  four  (4)  copies  of 
their  submission  to  Chuck  Keller  of  the 
Universal  Service  Branch.  2100  M 
Street.  N.W..  Room  8918.  Washington, 
D.C  20554. 

Fedwal  Communication*  CkMnmiMion. 
TiBathy  A.  PolHMii. 
Daputy  Division  Chief.  Coatmoa  Carrier 
Bureau. 

IFR  Doc.  97-31117  Filed  12-11-97;  8:45  ami 
I  OOOK  sni-M-^ 


m.  FoUow-Up 

The  Commission  established  criteria 
for  its  forward-looking  economic  cost 
mechanism  in  the  Order.  The  Bureau 
ids  that  model  proponents 
I  tiist  their  modules  for 
determining  the  location  of  ciistomers 
and  estimating  outside  plant  investment 
comply  with  all  of  the  criteria  set  out  in 
the  Order,  in  addition  to  the 
recommendations  in  this  Public  Notice. 

The  Bureau  recognizes  that 
proponents  of  models  may  need  to  make 
certain  changes  to  their  models  to  bring 
them  into  conformity  with  the  guidance 

S>rovided  m  this  public  notice.  Within 
our  weeks  from  the  release  date  of  this 
public  notice,  any  proponents  of  models 
should  submit  their  models  for 
consideration  by  the  Conunission.  To 
{Kdlitate  that  process  and  the 
Commission's  review,  models  should  be 
accompanied  by  a  cover  letter 
providing:  (1)  A  list  of  the  items 
discussed  above  with  which  their  model 
slfsedy  Is  in  conformity  and  a 
descrifttion  of  how  their  model  is  in 
conformity  with  those  items,  and;  (2)  a 
listing  of  the  items  with  which  their 
model  is  not  yet  in  conformity.  The 
Bureau  anticipates  that  the  models 
submitted  at  that  time  will  be  evaluated 
by  the  Commission  in  selecting  the 
platform  for  tiie  fsdanl  mechanism. 

IV.  Procedural  Matlets 

Within  four  weeks  of  the  release  date 
of  this  Public  Notice,  proponents  of  a 
model  should  file  an  ori^nal  and  three 
(3)  copies  of  their  submission, 
referencing  CC  Dockets  Nos.  96-45  and 
97-160.  with  the  Office  of  the  Secretary. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  74 

(MM  Deckel  Na  97-^34;  OC  Docket  No. 
§2-82;  QEN  Docket  No.  90-264,  RX  97- 

Competitive  DMdlnQ  for  CoiMiMfCiw 
Broadcast  and  Inetructionai  TelevMon 
Raed  Servica  Ucanaaa;  Comparathfe 


AQCNCV:  Federal  Communications 

Commission. 

itCnON:  Proposed  rule. 

summary:  The  Federal  Communications 
Commission  (FCC)  seeks  comment  on 
proposed  competitive  bidding 
procedures  that  will  apply  to  mutually 
exclusive  applications  for  licenses  to 
provide  commercial  AM  radio,  FM 
radio,  analog  television,  low  power 
television,  and  FM  or  TV  translator 
service.  The  proposed  auction 
procedures  implement  the  Balanced 
Budget  Act  of  1997.  which  expanded 
the  FCC's  auction  authority  to  require 
that  it  use  auctions  to  sward  virtually  all 
licenses.  The  FCC  also  proposes  to  use 
auctions  to  leeulwe  certain  pending 
commercial  broadcast  applications  filed 
before  July  1, 1997,  which  under  the 
statute  may  be  resolved  by  either 
auction  or  comparative  hearings. 
Auctions  allow  the  FCC  to  awvd 
licenses  0K»e  efficiently  than 
comperetiTe  hearings,  and  using 
suctions  to  decide  the  pre-)uly  1. 1997 
applications  for  new  commercial  radio 
or  television  broadcast  stations  allows 
the  FCC  to  end  the  stay  in  efiiect  since 
1994  on  comparative  broadcast  initial 
licensing  cases.  But  the  FCC  seeks 
comment  on  whether  there  are  sf>ecial 
equitable  considerations  that  warrant 
using  comparative  hearings  to  decide 
some  of  the  pre-)uly  1  applications. 
Comment  is  also  sought  on  whether  the 
FCC  must  or  should  use  auctions  to 
award  licenses  in  the  Instructional 
Television  Fixed  Service,  and  on  how  to 


resolve  pending  comparative  renewal 
cases,  which  are  beyond  the  FCC's 
auction  authority. 

DATES:  Comments  are  due  January  26, 
1998;  Reply  Comments  are  due  February 
17, 1998.  Written  comments  by  the 
public  on  the  proposed  and/or  modified 
information  collections  are  due  January 
26, 1998.  Written  comments  must  be 
submitted  by  the  Office  of  Management 
and  Budget  (OMB)  on  the  proposed  and/ 
or  modified  information  collections  on 
or  before  February  10,  1998. 
ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  the  Office 
of  the  Secretary,  Federal 
Communications  Conunission,  Room 
222.  1919  M  Street.  N.W..  Washington. 
D.C  20554.  Copies  of  these  pleading 
should  also  be  sent  to  the  Mass  Media 
Bureau,  Video  Services  Division  (Room 
702)  and  Audio  Services  Division 
(Room  302),  1919  M  SL,  N.W., 
Washington.  D.C  20554.  and  the  Office 
of  General  Counsel.  Room  610, 1919  M 
St..  N.W..  Washington,  D.C.  20554.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Bo  ley.  Federal  Communications 
Commission,  Room  234,  1919  M  Street. 
N.W.,  Washington,  DC  20554,  or  via  the 
Internet  to  jboleyAfcc.gov,  and  to 
Timothy  Fain.  OMB  Desk  Officer.  10236 
NEOB.  725— 17th  Street.  N.W.. 
Washington,  DC  20503  or  via  the 
Internet  to  fain_tSBl.eop.gov. 
FOR  FURTHER  Sat>RMATIOW  OONTACT:  John 
RifCer  and  S.  Lee  Martin,  Office  of 
General  Counsel,  (202)  418-1720, 
Jerianne  Timmerman.  Video  Services 
Division.  Mass  Media  Bureau.  (202) 
418-1643.  and  Lisa  Scanlan.  Audio 
Services  Division,  Mass  Media  Bureau. 
(202)  418-2720.  For  additional 
infbrmadon  concerning  the  information 
collections  contained  in  this  Notice 
contact  Judy  Boley  at  202-418-0214,  or 
via  the  Lntemet  at  jboley^cc.gov. 
SUrPLEMENTARY  MFORMATKM:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  in  MM  E)ockat 
No.  97-234.  GC  Docket  No.  92-52.  and 
GEN  Docket  No.  90-264.  adopted 
November  25. 1997  and  released 
November  26. 1997.  The  complete  text 
of  this  Notice  of  Proposed  Rulemaking 
is  available  for  inspection  and  copying 
during  normal  business  hoius  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  St,  N.W..  Washington,  DC.  20554, 
and  may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800  (phone),  (202)  857-3805 
(Cacsimile),  1231  20th  Street.  N.W.. 
Washington,  D.C  20036. 
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Piqierwork  Reduction  Act 

>  This  Notice  contains  either  a 
proposed  or  modified  information 
collection,  subject  to  the  Paperwoii: 
Reduction  Act  of  1995  (PRA),  Pub.  L. 
104-13.  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3507(d) 
of  the  PRA.  OMB,  the  general  public, 
and  other  federal  agencies  are  invited  to 
comment  on  the  proposed  or  modified 
information  collections  contained  in 
this  proceeding.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  Notice;  OMB 
comments  are  due  February  10, 1998. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
OMB  Approval  Number  New. 
Title:  Notice  of  Proposed  Rulemaking, 
Implementation  of  Section  309(j)  of  the 
Commtmications  Act  of  1934 
(Competitive  Bidding  for  Commercial 
Broadcast  and  Instructional  Television 
Fixed  Service  Licenses)  (MM  Docket  No. 
97-234). 

Form  No.:  FCC  Form  175.  FCC  Form 
301.  FCC  Form  346,  FCC  Form  349. 
Type  of  Review:  New  collection. 
Respondents:  Business  or  other  for- 
profit 
Numberof  Respondents:  7,289. 
Estimated  Time  Per  Response:  Ranges 
from  45  minutes  to  95  hours  depending 
on  the  type  of  application  filed. 

Total  Annual  Burden:  20.051  hours. 
Needs  and  Uses:  The  information 
contained  on  FCC  Form  175,  as  well  as 
any  supplemental  engineering 
information  from  FCC  Forms  301, 346. 
or  349  required  for  various  non-Table 
services  (including  new  AM  stations), 
will  be  used  to  determine  mutual 
exclusivity  for  purposes  of  using 
competitive  bidding  procedures  to 
award  commercial  broadcast  licenses. 
And,  in  the  event  the  Commission 
adopts  bidding  preferences  or  other 
measiires  to  foster  participation  by  small 
businesses,  rural  telephone  companies, 
businesses  owned  by  minority  group 
members  or  women,  and  non-group 
owners,  the  proposed  annual 
certification  of  continuing  eligibility  for 
such  special  measures  will  be  used  to 
prevent  unjust  enrichment  resulting 


from  the  use  of  competitive  bidding  to 
award  licenses. 

Synopsis  of  Notice  of  Proposed 
Rulemaldng 

Background 

1.  The  Commission  has  traditionally 
used  comparative  hearings  to  resolve 
mutually  exclusive  applications  for  new 
commercial  full  service  broadcast 
stations.  In  1992,  the  Commission 
initiated  a  rulemaking  to  reexamine  the 
comparative  criteria  for  resolving  such 
applications,  and  two  further  notices  of 
proposed  rulemaking  were  adopted  after 
the  court  in  Bechtel  v.  FCC,  10  F.3d  875 
(D.C.  Cir.  1993)  (Bechtel  B),  invalidated 
the  central  criterion  used  to  decide  such 
cases. 

2.  As  part  of  the  Balanced  Budget  Act 
of  1997,  Congress:  (1)  amended  section 
309(j)  of  the  Communications  Act  (Act) 
to  require  that  the  Commission  award 
virtually  all  spectrum  licenses, 
including  commercial  broadcast 
licenses,  by  competitive  bidding 
proceedings  if  mutually  exclusive 
applications  are  accepted;  (2)  amended 
section  309(i)  of  the  Act  to  terminate 
Commission's  authority  to  award 
commercial  broadcast  licenses  by 
random  selection  after  July  1, 1997;  and 
(3)  adopted  new  section  309(1)  which 
authorizes  (but  does  not  require)  the 
Commission  to  use  auctions  to  resolve 
pending  comparative  licensing  cases 
involving  applications  for  new 
commercial  radio  or  television  stations 
filed  before  July  1, 1997. 

Proposals  to  Resolve  Comparative  butial 
Licensing  Cases 

3.  Qting  the  advantages  of  using 
auctions  to  award  spectrum  licenses  in 
terms  of  expediting  service  to  the 
public,  the  Conunission  tentatively 
foimd  that  using  auctions  to  resolve  the 
narrow  group  of  pending  cases  in  which 
auctions  are  not  statutorily  required 
would  better  serve  the  public  interest 
than  comparative  hearings.  It  asked 
commenters  advocating  continued  use 
of  comparative  hearings  for  these  cases 
to  explain  how  their  proposed  criteria 
would  be  implemented  in  an 
administratively  workable  and 
judicially  sustainable  manner  and  how 
the  proposed  criteria  would  predict 
good  or  better  service  or  serve  some 
independent  public  interest  goal.  The 
Commission  also  sought  comment  on 
whether,  even  if  auctions  are  used  to 
resolve  mutual  exclusivity  among  most 
pre-July  1, 1997  applicatioiu,  equitable 
concerns  warrant  comparative  hearings 
in  the  few  cases  that  had  progressed  to 
either  a  decision  by  an  Administrative 
Law  Judge,  the  former  Review  Board  or 


the  Commission  before  the  court  in 
Bechtel  U  found  that  the  int^ration 
criterion  was  unlawful.  Commenters 
should  describe  the  equitable 
considerations  that  they  believe  wotdd 
support  the  use  of  comparative  hearings 
and  the  specific  criteria  they  believe 
should  be  used,  and  explain  how  these 
criteria  would  further  the  equitable 
interests  they  have  identified. 

4.  The  Commission  proposes  to 
refund,  upon  request,  hearing  fises 
actually  paid  by  applicants  for 
applications  that  are  ultimately  decided 
by  competitive  bidding;  and,  as  a  matter 
of  fairness,  it  proposes  to  refund,  upon 
request,  filing  fees  paid  by  applicants 
that  do  not  participate  in  the  auction. 

Auction  Procedures  for  Pending 
Applications  Subject  to  Section  309(1) 

5.  Section  309G)  provides  that  if  the 
Commission  decidm  to  use  auctions  to 
resolve  competing  applications  for 
commercial  radio  or  television  stations 
filed  before  July  1, 1997,  it  shall  treat 
such  persons  as  the  only  eligible  biddms 
qualified  to  participate  in  the  auction. 
The  Commission  tentatively  found  »h*t 
this  provision  applies  only  if  two  or 
more  mutually  exclusive  applications 
were  filed  before  July  1, 1997.  Thus, 
auctions  are  mandated  by  section  309(j) 
if  all  pending  applications  were  filed 
after  June  30, 1997,  or  if  only  one  of  a 
group  of  mutually  exclusive 
applications  was  filed  before  July  1, 
1997.  Where  two  or  more  competing 
applications  are  filed  before  July  1, 
1997,  however,  the  Commission 
tentatively  interpreted  the  provision  to 
prohibit  the  opening  of  an  additional 
filing  window  for  new  mutually 
exclusive  applications  or  including,  as 
eligible  bidders,  applicants  who  filed 
mutually  exclusive  applications  after 
June  30. 1997.  Recognizing  that  this 
could  lead  to  a  harsh  result,  particiUarly 
if  it  requires  the  dismissal  of  timely 
filed  applications,  the  Commission 
asked  for  comment  on  whether  there  is 
any  other  legally  permissible 
interpretation  of  the  statute. 

6.  The  Commission  also  concluded 
that  only  pre-July  1, 1997  applicants 
could  take  advantage  of  the  provision 
requiring  waiver  of  certain  regulations 
for  settiements  filed  within  180  days 
after  enactment  of  the  statute  (i.e.,  by 
February  1, 1998).  It  indicated  that  it 
was  also  inclined  to  waive  certain 
settiement  policies,  such  as  the 
prohibition  against  third  party 
settiements  set  forth  in  Rebecca  Radio 
of  Marco.  5  FCC  Red  937  (1990). 

7.  Following  the  expiration  of  the 
settiement  period  on  February  1, 1998 
and  once  the  auction  rules  are  effective, 
the  Commission  tentatively  proposed  t<^ 
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announce  thoM  competing  pre-July  1 
applications  eligible  for  resolution  by 
competitive  bidding  procedures  under 
section  309(1).  It  tentatively  proposed  to 
terminate  the  hearing  proceeding  if 
tltere  are  unresolved  basic  quali^ing 
issues  against  any  applicant.  It  further 
proposed  to  allow  pending  applicants  to 
participate  in  the  auction  despite  any 
unresolved  qualifying  Issues,  and  to  do 
so  bw  filing  a  short-form  appUcation.  But 
it  asked  wnether  it  wrould  m  more 
effldmtt  to  decide  basic  qualifying 
issues  before  the  auction  for  the  small 
number  of  hearing  casse.  Also,  the 
Commission  would  accept  amendments 
to  tlie  long-form  applications  after  the 
auction  and  then  only  if  filed  by  the 
winning  bidders.  It  proponed  to  accept 
petitions  raising  new  issut»  only  after  a 
Public  Notice  announced  any 
amendments  to  tlia  winning  bidder's 
application.  It  tentatively  proposed  to 
afrord  the  winning  bidder  30  days  to  file 
any  amendments  to  its  long-form 
application  and  15  days  to  respond  to 
any  new  petitions  raising  new  issues. 

8.  After  submission  otthe  required 
down  payment  by  tlie  winning  bidder  in 
accordiance  with  the  general  auction 
procedures  and  any  special  rules 
adopted  for  broadcast  auctions  in  tills 

{proceeding,  the  ALJ  or  the  Commission 
in  cases  pending  before  the 
Commission)  would  resolve  any 
unresolved  issues  in  hearing  cases,  and 
if  appropriate,  grant  the  application  and 
dismiss  the  long-form  applications  filed 
by  the  unsuccessful  bidders.  Where  the 
hearing  proceeding  has  terminated 
(because  there  are  no  outstanding 
bearing  issues  against  any  pending 
applicant),  the  Mass  Media  Bureau 
would  rule  on  any  new  issues  raised  in 
petitions  filed  after  termination  of  the 
hearing  proceeding  and  either  grant  the 
application  or  designatn  it  for  hearing. 

9.  In  non-hearing  cases,  tlie 
Commission  propoaed  that  all  questions 
as  to  a  pending  applicant's  basic 
qualifications,  including  questions 
involving  the  acceptability  and 
tenderability  of  the  application,  would 
be  resolved  after  the  auction  and  only 
with  respect  to  the  winning  bidder.  If 
pending  applicants  fail  to  file  short-form 
applications,  the  Commission  proposed 
to  dismiss  their  previously  filed  long- 
form  applications.  It  proposed  to  accept 
petitions  to  deny  or  amendments  to  this 
long- form  application  after  the  auction, 
and  asked  for  comment  on  affording  the 
winning  bidder  30  days  to  file  any 
amendment  to  its  long-form  application. 
After  the  amendment  period,  it 

[iroposed  to  place  the  winning  bidders' 
ong-form  applications  on  public  notice, 
which  would  trigger  the  filing  window 
for  petitions  to  deny  and  to  dismiss  the 


previously  filed  long-form  spplications 
of  the  unsuccessful  competing  bidders 
following  the  grant  of  the  winning 
bidder's  construction  permit.  Ana,  for 
these  non-hearing  comparative  initial 
licensing  proceedings  it  proposed  to 
follow  all  other  post-auction  rules  and 
procedures  set  forth  in  part  1  of  the 
Commission's  Rules  and  any  service- 
specific  rules  adopted  in  this 
proceeding. 

Auction  Procedure  fw  Other  Pending 
Applications 

10.  Based  upon  the  broad  language  of 
section  300(j)  requiring  the  use  of 
competitive  bidding  procedures  to 
award  initial  licenses  whenever 
mutiudly  exclusive  applications  are 
accepted,  the  Commission  tentatively 
found  that  section  309(1)  is  limited  to 
mutually  exclusive  applications  for  new 
commercial  full  service  radio  or 
television  stations  filed  before  July  1, 
1997.  Thus,  it  tentatively  concluded  that 
auctions  vmn  required  under  section 
30Q(i)  for  pending  mutually  exclusive 
applications  for  various  secondary 
commercial  broadcast  services,  even  if 
filed  before  July  1.  1997.  and  for 
mutually  exclusive  applications  for  full 
service  commercial  radio  and  television 
stations  filed  after  June  30. 1907. 

1 1 .  Under  this  tentative 
interpretation,  none  of  these  pending 
spplicants  may  take  advantage  of  the 
provision  requiring  waiver  of 
regulations  for  settlements  filed  before 
February  1.  1906.  The  Commission 
noted  that  these  pending  applicants 
could  enter  into  settlements  that  comply 
with  the  statute  and  all  applicable 
Commission  rules,  but  it  tentatively 
concluded  that  such  agreements  must 
predate  the  filing  of  any  short-form 
applications  because  of  the  anti- 
collusion  rules  (which  restrict 
communications  among  auction 
participants).  The  Commission  aslied  for 
comment  on  whether  it  should  further 
restrict  settlement  agreements,  given 
that  Congress,  through  the  Balanced 
Budget  Act.  may  have  established 
auctions  as  tl^e  preferred  method  of 
awarding  licenses  where  mutually 
exclusive  applications  are  filed. 

12.  The  Commission  tentatively 
concluded  that  it  was  not  required  to 
restrict  the  class  of  bidders  qualified  to 
participate  in  auctions  involving  these 
other  pending  commercial  broadcast 
applicants  that  are  not  subject  to  section 
300G)-  It  asked  for  comment  on  how  it 
should  exercise  its  discretion  under  the 
statute,  i.e..  whether  it  should  open  a 
new  filing  window  for  additional 
applications  that  could  be  mutually 
exclusive  with  pending  applications  or 


whether  it  shoidd  keep  the  window 
closed. 

13.  The  Commission  proposed  to 
conduct  auctions  in  accordance  %vith  its 
general  auction  procedures  and  any 
service-specific  procedures  adopted  in 
this  proceeding.  It  proposed  to 
announce  by  Public  Notice  the  groups  of 
pending  mutually  exclusive  (long-form) 
broadcast  applications  eligible  for 
resolution  by  competitive  bidding,  and 
the  date  by  which  those  applicants  must 
file  short-form  applications  in  order  to 
participate  in  the  auction.  It  proposed  to 
dismiss  the  previously-filed,  long4orm 
application  of  any  pending  applicant 
who  fails  to  file  a  short-form 
application.  In  the  interest  of  efficiency, 
it  tentatively  proposed  to  conduct  a 
single  auction  of  all  pending  mutually 
exclusive  broadcast  applications  that  are 
not  subject  to  the  special  provisions  of 
new  section  309(1)  (and  any  application 
for  any  of  these  services  filed  in 
response  to  the  Public  Notice  that  is 
mutually  exclusive  with  previously 
filed  long-form  applications).  It  asked 
for  comment  on  this  proposal,  and  on 
whether  any  changes  are  warranted  in 
the  proposed  post-auction  procadurea 
for  these  applicants. 

General  Auction  Proceduret 

14.  The  Commission  did  not  propose 
to  modify  its  existing  licensing 
procedures,  under  which  it  grants  a 
construction  permit  and  the  permittee 
subsequently  applies  for  a  license  after 
constructing  the  broadcast  facility.  It 
cautioned  that  a  permittee,  who  obtains 
a  construction  permit  through  an 
auction,  must  still  satisfy  the 
requirements  for  a  license.  Prospective 
bidders  for  various  secondary  broadcast 
sovices  (i.e.,  low  power  television 
stations,  television  translators,  FM 
translators)  were  also  warned  that  a 
licensee  does  not  have  increased  rights 
vis-a-vis  any  full  service  broadcaster 
because  it  received  its  authorization 
through  an  auction. 

15.  It  asked  for  comments  on  whether 
to  treat  applications  for  modifications  of 
existing  broadcast  bcilities  as  "initial" 
applications  that  are  subject  to  auction 
if  mutually  exclusive  applications  are 
filed,  and  on  whether  there  are  any 
legal,  equitable  or  other  considerations 
that  would  militate  against  using 
competitive  bidding  procedures  for 
certain  types  of  modification 
applications.  Comment  is  also  sought  on 
whether  to  adopt  any  special 
procedures,  such  as  bidding  credits,  for 
applicants  proposing  significant  service 
to  luiserved  or  underserved  areas,  to 
accommodate  section  307(b),  47  U.S.C. 
307(b).  of  the  Communications  Act. 
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16.  The  Commission  tentatively 
proposed  to  conduct  broadcast  auctions 
in  conformity  with  the  general 
competitive  bidding  rules  set  forth  in 
part  1,  subpart  Q  of  the  Commission's 
rules,  subject  to  any  changes  that  it 
ultimately  makes  in  those  rules  in  the 
ongoing  part  1  rulemaldng  (or  this 
proceeding),  and  substantially 
consistent  with  the  bidding  procedures 
used  in  previous  Commission  auctions. 
It  proposed  that  such  general 
competitive  bidding  rules  should  govern 
all  future  auctions.  Amendment  of  Part 
J  of  the  Commission's  Rules — 
Competitive  Bidding  Proceeding  (Notice 
of  Proposed  Rulemaking),  62  FR  13570, 
13570-71.  March  21.  1997. 12  FCC  Red 
5686,  5698 1  18  (1997).  Commenters 
should  review  the  proposed  rules 
changes,  as  well  as  the  issues  raised 
there,  and  propose  alternatives  to  any 
rules  or  proposed  rules  they  believe  to 
be  inappropriate  in  the  context  of 
broadcast  auctions.  Comment  is 
specifically  sought  on  the  advisability  in 
the  broadcast  context  of  applying  the 
Commission's  anti-collusion  rule,  which 
strictly  limits  communications  between 
competing  bidders  once  a  short-form 
application  is  filed,  see  47  CFR 
1.2105(c),  and  the  bid  withdrawal/ 
default  payment  rules,  which  penalize 
the  post-auction  withdrawal  of  a  high 
bid  and  the  failure  to  submit  a  long  form 
application  or  to  pay  a  winning  bid.  See 
47  CFR  1.2104(g):  1.2109. 

17.  The  Commission  tentatively 
proposed  to  use  the  simultaneous 
multiple-round  competitive  bidding 
design  for  broadcast  auctions 
successfully  used  in  previous  auctions. 
But  it  seeks  comment  on  alternate 
bidding  designs  that  might  be 
appropriate  in  the  broadcast  context, 
such  as  (1)  sequential  multiple-round 
auctions,  using  either  oral  ascending, 
remote  or  on-site  electronic  bidding; 
and  (2)  sequential  or  simultaneous 
single  round  auctions,  using  either 
remote  and/or  on  site  electronic 
bidding,  or  sealed  bids.  See  generally  47 
CFR  1.2103,  as  amended  by  Amendment 
of  Part  1  of  the  Commission's  Rules — 
Competitive  Bidding  Proceeding  (Order), 
62  FR  13540,  March  21, 1997, 12  PCC 
Red  5686,  5691  ^  6  &  nn.9^12  (1997). 
It  also  noted  the  possibility  of  using 
combinatorial  bidding,  which  permits 
bidders  to  bid  on  combinations  or 
groups  of  licenses  in  a  single  bid  and  to 
enter  multiple  alternative  bids  within  a 
single  bidding  roimd.  Comment  is  also 
sought  on  whether  different  bidding 
methodologies  are  warranted  for 
auctions  that,  pursuant  to  section  309(1). 
must  be  restricted  to  pre-July  1 
applications,  than  for  auctions  that  may 


be  open  to  all  qualified  bidders,  and 
whether  the  type  of  auction  should  vary 
depending  on  the  type  of  service 
involved,  the  number  of  licenses  at 
stake,  how  many  bidders  are  likely  to 
participate,  and  the  degree  to  which 
interdependence  may  be  important  to 
qualified  bidders.  The  Commission  does 
not  propose  on-site  bidding,  and  it  seeks 
comment  on  whether  to  require  bidders 
to  bid  electronically  via  computer,  on 
whether  this  would  be  a  hardship  for 
certain  bidders,  and  on  whether  bidders 
should  have  the  option  of  bidding  by 
telephone. 

18.  The  Commission  proposed  that 
the  Mass  Media  Bureau  work  in 
conjunction  with  the  Wireless 
Telecommunications  Bureau  in  setting 
the  upfront  payment,  which  will  be 
announced  by  Public  Notice  before  the 
time  for  filing  short-form  applications.  It 
proposed  to  adhere  to  the  part  1  rules 
on  upfront  payments,  but  sought 
comment  on  the  appropriate  amount, 
and  method  for  determining  the 
appropriate  amount,  of  the  upfront 
payment  for  bidders  in  broadcast 
auctions.  It  also  proposed  that  the  Mass 
Media  Bureau  work  in  conjunction  with 
the  Wireless  Telecommunications 
Bureau  to  consider  the  use  of  reserve 
prices  or  minimum  opening  bids  to  be 
annoimced  prior  to  the  time  for  filing 
short-form  applications  for  auctionable 
commercial  broadcast  services,  unless  it 
is  determined,  based  on  comments  filed 
in  this  proceeding,  that  reserve  prices  or 
minimum  opening  bids  would  not  serve 
the  public  interest.  The  Commission 
also  sought  comment  on  the  appropriate 
methodology  for  establishing  each  of 
these  mechanisms,  and  on  alternative 
methods  for  estimating  the  value  of  the 
license,  such  as  (1)  using  data  on  station 
transactions  that  are  comparable  in 
terms  of  station  class  and  market 
characteristics,  and  (2)  utilizing  a 
financial  model  derived  from  data  on 
the  performance  of  operating  stations  (a) 
in  the  market  that  an  applicant  hopes  to 
serve  or  (b)  bom  a  relevant  comparable 
market. 

19.  The  Commission  also  seeks 
comment  on  how  it  should  deal  with 
any  "daisy  chains"  presented  in 
auctions  of  AM  radio.  LPTV,  or 
television  or  FM  translator  applications. 
Daisy  chains  occur  when  an  application 
is  mutually  exclusive  (i.e.,  would  cause 
interference)  with  a  second  application, 
which  is  mutually  exclusive  with  a 
third  application  in  the  same  or  adjacent 
community,  and  so  on,  even  though  the 
first  application  may  not  be  directly 
mutually  exclusive  with  any  application 
except  the  second.  Depending  on  which 
applicant  is  the  winning  bidder  among 
a  mutiially  exclusive  group,  another 


application  (in  addition  to  the  auction 
winner)  may  become  grantable,  or 
another  smaller  mutually  exclusive 
group  may  still  exist  and  need  to  be 
resolved.  Comment  is  requested  on  the 
appropriate  methods,  such  as 
combinatorial  bidding,  to  resolve  any 
daisy  chains  in  the  auction  context 

20.  To  promote  the  orderly  filing  of 
applications  for  different  services  and  to 
facilitate  the  determination  of  mutually 
exclusive  groups  for  auction  purposes, 
the  Commission  tentatively  proposes  to 
establish  a  specific  time  perfod  or 
auction  window  during  which 
applicants  for  AM,  FM,  television. 
LPTV,  and  television  or  FM  translators 
must  file  applications  in  order  to 
participate  in  an  upcoming  auction. 
Comment  is  sought  on  this  more 
uniform  window  filing  approach,  which 
would  replace  the  current  disparate 
filing  procedures  for  applications  in  all 
of  these  services. 

21.  Under  the  proposed  auction 
procedures,  prior  to  the  auction 
applicants  would  file  short-form 
applications  (FCC  Form  175), 
supplemented  by  any  engineering  data 
necessary  to  determine  mutual 
exclusivity  in  non-table  services,  and 
only  winning  bidden  would  file  long- 
form  applications.  To  relieve 
prospective  applicants  of  the  time  and 
expense  associated  with  filing  long-form 
applications  (which  would  be  reviewed 
only  if  an  applicant  wrere  the  high 
bidder),  the  Commission  announced  a 
temporary  freeze,  effective  November 
26. 1997.  on  the  filing  of  all  commercial 
broadcast  and  secondary  broadcast 
applications  pursuant  to  our  existing 
procedures.  Applications  timely  filed  in 
response  to  an  outstanding  AM  (or  FM 
translator)  cut-off  list  or  an  open  FM 
window  are  exempt  from  the  freeze. 
During  the  freeze,  the  Commission 
would  continue  to  accept  and  process 
petitions  for  rulemaking  requesting  the 
allotment  of  new  FM  channels  to  the 
FM  Table  of  Allotments,  and  applicants 
could  apply  for  any  such  allotments 
during  subsequently  announced  FM 
auction  filing  windows.  Minor 
modification  applications,  and  all 
applications  for  the  reserved  portion  of 
the  FM  broadcasting  band  (Channels 
200-220)  are  not  subject  to  the  freeze. 

22.  The  Commission  tentatively 
proposes  to  announce  the  auction  and 
the  window  for  filing  short-form 
applications  in  a  Public  Notice.  It  also 
proposes  to  announce  the  window  at 
least  30  days  in  advance,  and  to  keep  it 
open  for  at  least  five  business  days. 
Comment  is  sought  on  this  proposal  and 
on  whether  to  have  a  combined  filing 
window  or  separate  filing  windows  for 
each  type  of  broadcast  or  secondary 
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broadcast  service.  Except  for  the  FM 
service,  where  applicants  may  only  file 
for  vacant  FM  channels  reflected  in  the 
Commission's  Table  of  Allotments,  the 
Commission  does  not  propose  to  limit 
flling  windows  on  a  geographic  basis.  It 
proposes  to  open  filing  windows  for 
applications  for  commercial  broadcast 
and  secondary  broadcast  services  as 
often  as  its  raaources  allow,  and  may 
include  certain  auctions  of  construction 
permits  for  commercial  broadcast 
facilities  in  the  Commission's  proposed 
quarterly  auctions  process.  See 
Amendment  of  Part  I  of  the 
Commiuion '«  Rules — Competitive 
Bidding  Prxxeeding  (Order).  62  PR 
13540.  N4arch  21.  1997,  12  FCC  Red 
5686,  5691-92  1 7  (1997).  But  it  did  not 
maka  a  commitment  to  include 
auctionable  broadcast  licenses  in  every 
quarterly  auction. 

23.  Under  the  proposed  window  filing 
approach,  applicants  would  file  short- 
form  applications  (FCC  Form  1 75). 
along  with  any  engineering  data 
necessary  to  determine  mutual 
exclusivity  in  a  particular  service,  oniy 
during  an  announced  filing  window. 
This  procedure  would  apply  to  all 
applications  for  AM.  FM.  television,  low 
power  television,  and  FM  or  television 
translator  stations,  except  for  minor 
change  applications.  Thus,  prospective 
applicants  could  no  longer  tender  new 
FM  applications  on  a  "first  come/first 
serve"  basis,  as  they  may  do  under 
current  procedures.  Minor  modification 
applicants  in  these  services  would  not 
be  subject  to  the  window  filing 
requirement  even  if  the  Commission 
ultimately  decides  to  use  auctions  to 
resolve  mutually  exclusivity  among 
ma)or  change  applications.  But  two  or 
more  FM,  AM,  television  or  LPTV  minor 
modification  applications  can  be 
mutually  exclusive  under  current  rules. 
The  Commission  seelLs  comment  on 
how  to  resolve  such  applications. 

24.  The  Commission  proposes  that 
FM  applicants  would  apply  by 
submitting  during  the  announced  filing 
window  an  FCC  Form  175  application 
for  any  vacant  allotment  specified  in  the 
public  notice  announcing  the  opening  of 
the  window.  Applications  specifying 
the  same  vacant  FM  allotment(s)  would 
be  mutually  exclusive,  and  no 
supplemental  engineering  data  would 
be  necessary  to  make  this 
determination.  Applicants  for  new  AM 
stations.  LPTV  stations,  and  television 
and  FM  translators  would  file  sbort- 
fonn  applications  specifying  a 
frequency  or  channel  upon  which  the 
applicant  could  operate  in  accordance 
with  the  Commission's  existing 
interference  standards  for  these  services. 
tee  47  CFR  73.37.  73.182  and  73.187 


(AM  interference  rules):  47  CFR  74.703. 
74.705,  74.707  and  74.709  (LPTV  and 
television  translator  interference  rules); 
and  47  CFR  74.1203  and  74.1204  (FM 
translator  interference  rules).  The 
Commission  does  not  propose  to  change 
these  interference  standards.  To 
determine  which  AM.  LPTV,  and 
television  and  FM  translator 
applications  are  mutually  exclusive  for 
auction  purposes,  the  Commission 
expects  to  require  applicants  for  these 
services  to  file,  in  addition  to  their 
short-lbnn  applications,  the  engineering 
data  contained  in  the  pertinent  FCC 
Form  (i.e.,  FCC  Form  301.  FCC  Form 
346  or  FCC  Form  349).  And,  if  the 
Commission  ultimately  decides  to 
auction  mutually  exclusive  applications 
for  major  modifications  of  existing 
Escilities,  analog  television  licensees 
filing  such  applications  would  be 
required  to  file  both  an  FCC  Form  175 
and  the  engineering  data  contained  in 
an  FCC  Form  301. 

25.  The  Commission  proposes  to 
require  that  all  FCC  Form  175 
applications  for  broadcast  auctions  be 
filed  electronically,  and  asks  for 
comment  on  whether  this  would  be 
burdensome  for  applicants  for  the 
secondary  broadcast  services.  It  also 
seeks  comment  on  its  proposal  to 
require,  as  necessary  to  determine 
mutual  exclusivity  in  non-table  services, 
the  filing  of  the  engineering  data 
containml  in  the  FCC  Form  301.  FCC 
Form  346  or  FCC  Form  349,  at  the  same 
time  that  the  short-form  is  filed. 

26.  Pre-Auction  Processing:  The 
Commission  seeks  comment  on  whether 
to  limit  its  piB-acceptance  review  of  any 
engineering  data  submitted  with  the 
FXX:  Form  175  to  only  what  is  necessary 
to  determine  which  applications  are 
mutually  exclusive  with  each  other,  or 
whether  to  engage  in  more  extensive 
pre-auction  processing,  whereby  it 
would  return  as  unacceptable 
applications  with  technical  problems 
that  cannot  be  resolved  by  amendment. 
It  noted  that  the  first  approach  would 
save  considerable  Commission 
resources,  but  bad  a  significant    ° 
downside  in  that  it  may  result  in 
technically  unacceptable  applicants 
participating  and  perhaps  prevailing  in 
the  auction.  This,  in  turn,  could  require 
that  the  Commission  reauction  the 
license  and  afford  new  parties  an 
opportunity  to  file  applications.  It  noted 
that  a  more  extensive  pre-auction 
review  could  slow  the  auction,  but  that 
the  auction  could  proceed  with  the 
understanding  that  the  rights  of  any 
winning  bidders  would  be  subject  to  the 
outcome  of  any  petitions  for 
reconsideration  of  the  return  of 
unacceptable  applications. 


27.  Once  it  determines  mutual 
exclusivity  among  the  short-form 
applications  filed  in  response  to  a 
window,  the  Commission  would 
identify  by  public  notice(s)  the 
applicants  in  each  group  of  mutually 
exclusive  applications  who  are  eligible 
to  bid  on  construction  permits  for  the 
allotments  or  channels  identified  in 
their  short-form  applications.  Such 
public  notices  would  provide  more 
detail  on  the  time,  place  and  method  of 
competitive  bidding  to  be  used,  as  well 
as  applicable  bid  submission  and 
payment  procedures,  the  deadline  for 
sutaiitting  the  upfront  payments,  the 
amounts  of  the  upfront  payments  and 
any  minimum  opening  bid  or  reserve 
price,  all  pursuant  to  the  auction  rules 
then  in  place.  A  Public  Nodce  would 
also  identify  any  applications  submitted 
in  response  to  an  announced  window 
not  subject  to  auction  (because  such 
applications  were  not  mutually 
exclusive  with  any  other  application  in 
the  same  service),  and  the  date  by  which 
such  applicants  must  file  their  long- 
form  applications  (FCC  Form  301.  FOG 
Form  346  or  FCC  Form  349).  The 
Commission  tentatively  proposes  to 
afford  such  applicants  30  days  to  file 
their  complete  long-form  applications, 
and  seeks  comment  on  that  proposal. 

28.  Post-Auction  Procedures:  The 
Commission  proposes  to  follow  as 
closely  as  possible  its  general  post- 
auction  procedures  and  payment 
requirements  set  forth  in  part  1  of  the 
rules,  and  seeks  comment  on  their 
applicability  to  auctions  of  mutually 
exclusive  broadcast  applications. 
Specifically,  it  would  announce  the 
high  bidder  by  Public  Notice  and  afford 
it  10  business  days  to  make  the  required 
down  payment  and  30  days  to  file  a 
complete  FCC  Form  301.  FCC  Form  346 
or  FCC  Form  349  long-form  application 
for  each  construction  permit  for  which 
it  was  the  high  bidder.  Coounent  is 
sought  on  these  proposals  and  on 
whether  it  should  follow  47  CFR  1.1207. 
which  requires  that  the  down  payment 
(plus  the  upfront  payment)  must  be  at 
least  20%  of  the  winning  bid.  The 
Commission  also  seeks  comment  on 
whether  it  would  be  appropriate  to 
establish  a  period,  such  as  5  days,  for 
the  filing  of  petitions  to  deny  against  the 
winning  bidder's  long-form  application, 
as  is  permitted  by  section  3008  of  the 
Balanced  Budget  Act  of  1997.  It  also 
proposes  to  require  full  payment  of  the 
balance  of  the  winning  bid  within  10 
business  days  of  the  Public  Notice 
aimouncing  the  grant  of  the 
construction  permit.  It  seeks  comment 
on  this  propcwal  and  on  whether  to 
modify  any  existing  service-specific 
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rules  relating  to  the  processing  and 
reviewing  of  POC  Form  301 ,  FCC  Form 
346  and  FOC  Form  349  applications. 

29.  To  facilitate  the  auction  process, 
the  Commission  proposes  to  relax 
certain  rules  limiting  the  number  and 
the  timing  of  filing  of  curative 
amendments  to  long-form  applications, 
see  47  CFR  73.3522,  73.3564,  but  it  does 
not  propose  to  change  the  definition  of 
"major  amendment"  in  the  various 
services.  See  47  CFR  73.3571  (AM 
radio),  47  CFR  73.3572  (television, 
LPTV,  television  translators),  47  CFR 
73.3573  (FM  radio),  or  propose  that 
deficiencies  in  long-form  applications 
would  be  curable  t^  major  amendment. 
Thus,  it  proposes  that  winning  bidders 
must  file  major  amendments  to  long- 
form  applications  within  an  annoimced 
filing  window. 

30.  To  avoid  new  instances  of 
mutually  exdusivify,  which  may  arise  if 
a  long-form  FM  application  proposes  a 
site  other  than  one  protected  pursuant 
to  the  Table  of  Allotments,  the 
Commission  proposes  that  applicants 
not  be  allowed  to  file  FM  long-form 
applications  in  conflict  with  any 
previously  filed  commercial  or  non- 
commercial application.  It  proposes 
further  that  long-form  FM  applications 
would  have  "cut-off"  protection  as  of 
the  date  they  are  filed  with  the 
Commission,  and  that  conunercial  FM 
modification  applications  must  protect 
any  previously  or  simultaneously  filed 
application  in  the  reserved  band,  in 
order  to  eliminate  the  possibility  of 
creating  a  cross-band  mutually 
exclusive  situation.  In  addition,  the 
Commission  seeks  comment  on  how  the 
auction  process  for  FM  translators 
would  woric  in  relation  to  the  specific 
provisions  of  47  CFR  74.1203(a)  ft  (b) 
and  74.1232(h),  and  other  rules 
providing  for  the  cancellation  of  a 
construction  permit  under  certain 
circumstances  and  affording  FM 
broadcasters  the  right  to  object  to 
proposed  FM  translators  likely  to 
interfere  with  the  reception  of  a 
regularly  received  existing  service,  even 
if  there  is  no  prohibited  contour 
overlap. 

31.  The  Commission  requests 
comment  on  whether  any  existing 
requirements  contained  in  the  FCC 
Form  301,  FCC  Form  346  and  FCC  Form 
349  applications  may  be  eliihinated.  H 
proposes  to  delete  the  "reasonable 
assurance"  of  site  certification  from  the 
FCC  Forms  301,  346  and  349,  and  to 
rely  on  strict  enforcement  ot  the  existing 
ceostructioo  refuirenents  to  eosure  that 
winning  bidders  in  future  broadcast 
auctions  oonatnict  their  fariliHes  in  a 
tiuMly  waneer.  tee  47  CFK  73.3598 
(eatahliahii^ 


period  for  television  stations  and  18- 
month  construction  period  for  AM,  FM 
and  LPTV  stations,  as  well  as  television 
and  FM  translators). 

Designated  Entities 

32.  Small  Businesses/Rural  Telephone 
Companies.  To  fulfill  its  statutory 
responsibilities  under  section 
309(j)(4)(D),  the  Commission  seeks 
comments  on  whether  it  should  adopt 
bidding  credits  or  other  tools  to  ensue 
the  participation  of  small  businesses 
and  rural  telephone  companies  in  the 
provision  of  these  services,  and  on  how 
we  should  define  small  business  for  any 
special  provisions  we  may  adopt.  It 
specifically  seeks  comment  on  which  of 
the  small  business  size  standards  based 
on  gross  revenue  ceilings  of  S3  million. 
$15  million,  or  $40  million  used  in 
other  services  is  most  applicable  to 
auctions  of  commercial  broadcast 
licenses,  or  whether  an  alternative  size 
standard  would  be  more  appropriate. 

33.  Minority  Ownership.  'The 
Conunission  is  concerned  about  the 
underepresentation  of  minorities  as 
owners  of  broadcast  stations  and  the 
implications  for  program  diversify,  and 
tentatively  concludes  that,  to  the  extent 
that  it  complies  with  applicable 
constitutional  standards,  it  should  take 
steps  to  further  the  longstanding  goal  of 
increasing  minorify  ownership  of 
broadcast  stations,  as  well  as 
implementing  the  designated  entify 
provisions  of  section  309(j)(4)  of  the 
Act.  See  Metro  Broadcasting,  Inc.  v. 
FCC.  497  U.S.  547  (1990),  finding  that 
broadcast  diversify  is  an  important 
governmental  objective  and  upholding 
our  treatment  of  minorify  ownership  in 
comparative  proceedings  under  an 
intermediate  scrutiny  standard.  It  asks 
for  comment  on  how  to  do  this, 
consbtent  with  the  standards  set  forth 
in  Adarand  Constructors.  Inc.  v.  Pena, 
515  U.S.  200  (1995),  a  subsequent 
Supreme  Court  decision  establishing 
that  policies  that  take  race  into  account 
are  reviewed  under  a  strict  (as  opposed 
to  intermediate)  scrutiny  standard. 

34.  In  the  event  special  provisions  are 
adopted  for  busineues  ovvned  by 
minorities,  the  Commission  must 
develop  eligibilify  standards  to  ensure 
that  the  scope  of  its  program  is 
appropriate.  It  thus  seeks  comment  on 
appropriate  eligibilify  standards  to 
further  its  goal  specifically.  The 
ahematives  include  (1)  requiring  that 
minorities  have  de  facto  and  deftue 
contaol  of  the  ^tpUicant,  own  more  than 
50  pocent  of  die  equify  on  a  fiilly 
diluted  basis,  and  meet  the  eligibilify 
standards  set  forth  in  47  CFK 
1.21ie(bK2):  Md  (2)  a  stomiHd 
to  what  waa  adopted  hut  never 


implemented  for  the  broadband  PCS 
auctions  (i.e.,  minorities  must  have  the 
right  to  receive  at  least  50.1  percent  of 
the  annual  distribution  of  any  dividmids 
paid  on  the  voting  stock  and  the  right 
to  receive  dividends,  profits  and  other 
distributions  from  the  business  in 
proportion  to  their  equify  interests).  The 
Commission  also  seeks  comment  on 
whether,  to  determine  eligibilify,  it 
should  attribute  fully  (a)  options  or 
conversion  rights  held  by  non- 
minorities  unless  the  decision  to 
exercise  the  option  or  conversion  ri^ts 
is  beyond  the  control  of  the  ostensibly 
passive  non-minorify  owner,  (b)  the 
interests  of  any  individual  or  entify  that 
played  a  significant  role  as  a  promoter 
in  forming  the  applicant;  and  (c)  any 
non-voting  stockholder  unless  the 
corporate  documents  unequivocally 
require  insulation  of  the  non-voting 
stockholder  from  participation  in  the 
licensee's  affairs  to  the  same  extent  that 
a  limited  partner  must  be  insulated. 

35.  Female  Ownership:  The 
Commission  also  asks  for  comments  on 
whether  special  policies  are  warranted 
for  female-owned  applicants,  and 
whether  there  is  sufficient  evidence  to 
justify  special  provisions  for  women- 
owned  businesses  under  applicable 
constitutional  standards.  See  United 
States  V.  Virginia  Military  Institute.  116 
S.Ct  2264,  2274-76  (1996)  requiring  an 
"exceedingly  persuasive  justification" 
to  support  a  State  program  that  made 
distinctions  based  upon  gender. 

36.  Diversification  of  Ownership. 
Diversification  of  ownership  is  one  of 
the  two  primary  objectives  of  the 
Commission's  cxinent  licensing  system 
and  remains  a  viable  public  interest 
consideration.  Given  the  significant 
advantage  that  group  owners  are  likely 
to  have  over  newcomers  in  auctions,  the 
Commission  seeks  comment  on  whether 
to  adopt  some  measure  in  the 
competitive  bidding  process  that  is 
specifically  designed  to  promote 
diversification  of  ownership. 

37.  To  the  extent  bidding  credits  are 
adopted  for  small  businesses, 
minorities,  women,  non-group  owners 
or  others,  the  Commission  asks  far 
comment  on  what  those  credits  should 
be  and  whether,  and  to  what  extent,  any 
such  bidding  credits  shoidd  be  tiered,  as 
it  has  done  in  other  auction  contexts. 

38.  To  fulfill  its  statutory  obligatieo  to 
prescribe  rules  to  "prevent  unjust 
enrichment  as  a  result  of  the  raatheda 
employed  to  issue  licenaes  and 
permits,"  47  U.S.C.  309(jK4)(E),  the 
Conunission  tentatively  pn^>oses  to 
require  that,  for  a  period  of  five  years 
foliowlng  Program  Teat  Aothority. 
hroadcaat  licnaaees  granted  a : 
license  through  any 
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diversification  bidding  credits  or  other 
special  provision  must  certify  annually 
their  continuing  eligibility  for  such 
credit  or  provision,  under  the  rules  in 
effect  at  the  time  the  license  was 
awarded,  and  report  within  30  days  any 
change  affecting  such  eligibility.  It  seeks 
comment  on  this  proposal. 
Alternatively,  the  Commission  seeks 
comment  on  granting  a  one-time 
bidding  credit,  requiring  the  licensee  to 
hold  the  station  for  Rve  years  but 
allowing  licensees  to  bid  for  additional 
licenses  during  the  five-year  period. 

39.  And.  as  a  condition  for 
Commission  approval  for  the  transfer  or 
assignment  of  the  license  to  an  entity 
ineligible  for  the  bidding  credit  or  other 
special  provision  obtained  by  the 
licensee,  or  for  other  ownership  changes 
rendering  the  licensee  ineligible  for  a 
previously  awarded  bidding  credit  or 
other  provision  during  that  five-year 
period,  the  Commission  tentatively 
proposes  to  require  a  monetary 
reimbursement  to  the  Treasury  for  the 
previously  awarded  bidding  credit.  It 
seeks  comment  on  how  to  calculate  the 
unjust  snrichment  payment,  on  whether 
these  are  any  mitigating  circumstances 
that  would  justify  excusing  altogether  or 
reducing  the  unjust  enrichment 
payment,  and  on  whether  measures 
other  than  monetary  penalties  and 
reporting  requirements  are  necessary. 

Auction  Authority  for  Intt^ctional 
Television  Fixed  Service 

40.  The  Instructional  Television  Fixed 
Service  (ITFS)  is  a  point-to-point  . 
microwave  service  whose  licensees  have 
certain  characteristics  in  common  with 
the  noDcommercial  educational  and 
public  broadcast  stations  which  are 
specifically  exempted  from  our  section 
309(j)  auction  authority.  There  is, 
however,  no  express  exemption  for  ITFS 
licenses  from  the  requirement  that  the 
Commission  must  use  competitive 
bidding  procedures  to  award  licenses  If 
mutually  exclusive  applications  are 
filed,  and  the  Conunission  seeks 
comment  on  %vhether  it  must,  and  if  not, 
whether  it  should,  apply  competitive 
bidding  to  mutually  exclusive  ITFS 
applications.  If  it  concludes  that  it  must, 
or  should,  auction  mutually  exclusive 
ITFS  applications,  the  Commission 
tentatively  proposes  to  apply  the  general 
auction  rules  adopted  in  this  proceeding 
for  broadcast  applications  to  ITFS 
applications  »$  weU.  CommeDt  is  sought 
on  this  proposal. 

Propoeals  for  Pending  Broadcast 
Comparative  Renewal  Proceedings 

41.  The  Commission  does  not  believe 
that  auctions  are  a  legally  available 
option  in  pending  comparative  renewal 


proceedings,  and  it  seeks  comment  on 
how  to  resolve  pending  comparative 
renewal  cases.  It  tentatively  proposes 
that,  if  it  decides  to  use  auctions  to 
lasolve  the  pending  comparative  initial 
licensing  cases  and  if  the  few  remaining 
comparative  licensing  cases  do  not 
settle,  it  will  adopt  the  two-step  renewal 
procedure  previously  developed  for 
comparative  cellular  renewal 
proceed  ingii.  Commenters  should 
address  whether  this  approach,  which 
would  be  analogous  to  the  procedures 
for  new  renewal  cases  set  forth  in 
section  309(k).  which  eliminates 
comparative  renewal  proceedings  for 
renewal  applications  filed  after  May 
1995.  is  judicially  sustainable.  The 
Commission  also  asks  for  comment  on 
whether,  as  an  alternative  to  the  two- 
step  procedure,  or  in  conjunction  with 
the  two-step  hearing  that  reaches  the 
second  stage,  it  should  consider  any 
comparative  factors  raised  by  the 
applicants  on  a  case-by-case  basis. 

Pracedural  Matters 

42.  This  is  s  permit-but-disclose 
notice  and  conunent  rulemaking.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed,  as 
specified  in  the  Commission's  rules. 

43.  Authority  for  this  rulemaldng  is 
conUined  in  47  U.S.C  154(i),  154(j), 
303(r).  309(g),  300(i).  300(j),  309(1).  403. 

Initial  Begalatory  Flexibility  Anafysis 

44.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).'  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
expected  significant  economic  impact 
on  small  entities  by  the  policies  and 
procedures  proposed  in  this  Notice  of 
Proposed  Rulemaking.  Written  public 
comments  are  requested  on  the  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
Notice.  The  Secretary  shall  send  a  copy 
of  the  Notice,  including  the  IRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  5  U.S.C. 
603(a).  hi  addition,  the  Notice  and  IRFA 
(or  summaries  thereof)  will  be 
published  in  the  Federal  Register.  See 
id. 

I.  Need  for  and  Obfectiires  of  the 
Proposed  Rule* 

45.  This  rulemaking  is  initiated  to 
implement  the  Balanced  Budget  Act  of 


1997.  Pub.  L.  105-33,  111  Stat.  251 
(1997).  which  amended  section  309(j) 
and  adopted  new  section  309(1)  of  the 
Communications  Act.  Comments  are 
sought  on:  (1)  proposed  auction 
procedures  to  award  initial  licenses  in 
the  broadcast  services  and  secondary 
broadcast  services;  (2)  whether  the 
Commission  should  use  auctions  or 
comparative  hearings  to  resolve  pending 
comparative  initial  licensing 
proceedings  involving  competing 
applications  for  commercial  radio  and 
television  stations  filed  before  July  1. 
1^97.  as  authorized  by  new  section 
309(1);  (3)  whether  amended  section 
309(j)  requires  the  use  of  auctions  to 
award  initial  licenses  for  Instructional 
Television  Fixed  Services:  and  (4)  how 
to  resolve  pending  comparative  renewal 
proceedings,  which  cannot  be  resolved 
by  auction  punuant  to  amended  section 
309(i). 

n.  Legal  Basis 

46.  This  Notice  is  authorized  under 
the  Balanced  Budget  Act  of  1997.  Pub. 
L.  lOS-33.  Ill  SUt  2S1.  Title  m. 
Section  3002,  and  Sections  4(i),  4(j),  303 
(r),  309(g).  309(i),  309(j),  309(1),  and  403 
of  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  154(j). 
303(r).  309(g).  309(i).  309(i)  309(1).  and 
403. 

m.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rule  Will  Apply 

47.  Under  the  RFA.  small  entities 
include  small  organizations,  small 
businesses,  and  small  governmental 
jurisdictions.  5  U.S.C.  601(6).  The  RFA. 
5  U.S.C  601(3).  defines  the  term  "small 
business"  as  having  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act,  15  U.S.C 
632.  A  small  business  concern  is  one 
which:  (1)  is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration 
("SBA  ■).  Purauant  to  5  U.S.C.  601(3). 
the  statutory  definition  of  a  small 
business  applies  "unless  an  agency  after 
consultation  with  the  Office  of 
Advocacy  of  the  SBA  and  after 
opportiinity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register."  2 


■  See  5  U.S.C  003.  Tha  RFA.  «m  5  U.S.C  Ml  t. 
§eq..  baa  baao  udmmM  by  tha  Contract  With 
Amarica  Advaocaoiant  Act  of  1M6.  Pub.  L  104- 
121.  110  Slat  S47  (1906)  (CWAAA)  TlUa  II  of  tha 
CWAAA  ia  Hm  Small  Buainaaa  Ragulatory 
Enfofxxmant  Act  of  1996  (SBREFA). 


>  Wa  laotativaly  balieve  that  tha  SBA't  dafinitioD 
of  "unall  buainaaa"  gTMtly  ovanlaMa  tha  number 
of  radio  and  taiavitlea  broadcaat  itations  that  are 
•mall  buiteaaaaa  and  if  not  particularly  suitable  for 
our  purpoaaa.  and  wa  specifically  seak  commaot  on 
howtra  (hould  dafinaaoiaU  buainaaa  fw  thia 
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48.  The  SBA  defines  a  radio 
broadcasting  station  that  has  no  more 
than  $5  million  in  annual  receipts  as  a 
small  business.  3  A  radio  broadcasting 
station  is  an  establishment  primarily 
engaged  in  broadcasting  aural  programs 
by  radio  to  the  public*  Included  in  this 
industry  are  commercial,  religious, 
educational,  and  other  radio  stations.^ 
Radio  broadcasting  stations  which 
primarily  are  engaged  in  radio 
broadcasting  and  which  produce  radio 
program  materials  are  similarly 
included.'  The  1992  Census  indicates 
that  96  percent  of  radto  station 
establishments  (5,861  of  6,127) 
produced  less  than  $5  million  in 
revenue  in  1992.^  Official  Commission 
records  indicate  that  11.334  individual 
radio  stations  were  operating  in  1992.' 
As  of  September  30, 1997,  official 
Commission  records  indicate  that 
12,227  radio  stations  and  2836  FM 
translator/booster  stations  were 
licensed.^ 

49.  Additionally,  the  Small  Business 
Administration  defines  a  television 
broadcasting  station  that  is 
independenUy  o<Jvned  and  operated,  is 
not  dominant  in  its  field  of  operation, 
and  has  no  more  than  $10.5  million  in 
aimual  receipts  as  a  small  business. '° 
Television  broadcasting  stations  consist 


purpoae.  Howavar.  ftw  purposes  of  this  Notice  we 
are  utilizing  the  SBA's  deflnition  in  detennining  the 
number  of  small  businesses  to  which  any  auction 
procedures  or  revised  comparative  criteria  would 
apply.  In  this  regard,  we  reserve  the  right  to  adopt 
a  more  suitable  definition  of  "small  business"  as 
applied  to  radio  and  television  broadcast  stations. 
See  Fifth  Report  and  Order  in  MM  Docket  No.  87- 
268  [Advanced  Television  Systems  and  their  Impact 
upon  the  Existing  Television  Broadcast  Service). 
FCC  97-116  at  62  (April  27.  1997).  62  FR  26996. 
May  16. 1997  ;  Report  and  Order  in  MM  Docket  No. 
93—48  {Children's  Educational  and  Informational 
Programming.  61  FR  43981. 43992  (August  27. 
1996),  citing  5  U.S.C.  601  (3).  See  also  Order  and 
Notice  of  Proposed  Rulemaldng  in  MM  Docket  No. 
96-16  {Streamlining  Broadcast  EEO  Rule  and 
Policiet.  VacaUng  the  EEO  Forfeiture  Policy 
Statement  and  Amending  Section  1.80  of  the 
Commission 's  Rules  to  Include  EEO  Forfeiture 
Guidelines],  61  FR  9964.  March  12,  1996,  11  FCC 
Red  5154  (1996).  requesting  comment  as  to  whether 
relief  should  be  afforded  lo  the  stations:  (1)  based 
on  staff  size  and  what  size  should  be  considered 
sufficient  for  relief  (e.g.,  10  or  fewer  full-time 
employees);  (2)  based  on  operation  in  a  small 
market:  or  (3)  baaed  on  operation  in  a  market  with 
•  small  minority  work  force. 

1 1 3  CFR  1 2 1 .201 .  Standard  Industrial  Code  (SIC) 
4S32  (1996). 

'Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce, 
supra  note  78.  Appendix  A-9. 

*Id.        ' 

''The  Census  Bureau  counts  radio  stations  located 
at  the  same  facility  as  one  establishment  Therefore, 
each  co-located  AM/FM  combination  counts  as  one 
establishment. 

•FCX:  News  Relaasa  No.  31327,  Jan.  13, 1993. 

*  FCC  News  Raleasa  No.  80286,  Nov.  6, 1997. 

■013  CFR  121.201.  SIC  4833. 


of  establishments  primarily  engaged  in 
broadcasting  visual  programs  t^ 
television  to  the  public,  except  cable 
and  other  pay  television  services.'  ■ 
Included  in  tiiis  industry  are 
commercial,  religious,  educational,  and 
other  television  stations. '^  Also 
included  are  establishments  primarily 
engaged  in  television  broadcasting  and 
which  produce  taped  television  program 
materials. '3  There  were  1,509  television 
stations  op>erating  in  the  nation  in 
1992.'*  That  number  has  remained  £airiy 
'constant,  as  indicated  by  the 
approximately  1,563  full  power 
television  stations,  2027  low  power 
television  stations,  and  4994  television 
translator  stations  licensed  as  of 
September  30,  1997.'5  hi  1992,'6  there 
were  1,155  television  station 
establishments  that  produced  less  thap 
$10.0  million  in  revenue.'^ 

50.  In  addition,  there  are  presentiy 
2032  ITFS  licensees.  All  but  100  of 
these  licenses  are  held  by  educational 
institutions.  Educational  institutions 
may  be  included  in  the  definition  of  a 
small  entify.  ITFS  is  a  non-pay,  non- 
commercial educational  microwave 
service  that,  depending  on  SBA 
categorization,  has,  as  small  entities, 
entities  generating  either  $10.5  million 
or  less,  or  $11.0  million  or  less,  in 
annual  receipts.  However,  we  do  not 
collect,  nor  are  we  aware  of  other 
collections  of,  annual  revenue  data  for 
ITFS  licensees.  Thus,  we  tentatively 
conclude  that  up  to  1932  of  these 
licensees  are  small  entities.  We  seek 
comment  on  this  conclusion. 

51.  In  the  event  the  Commission 
decides,  for  equitable  considerations  or 
other  reasons,  to  hold  comparative 
hearings  to  resolve  certain  mutually 
exclusive  pending  applications  for  new 


"  Eooaomics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Dep't  of  Commerce.  1992 
Census  of  Transportation,  Communications  and 
Utilities,  Establishment  and  Firm  Size,  Series 
UC92-S-1.  Appendix  A-9  (1995). 

"Id. 

<ild. 

'«FCCNew8  Release  No.  31327,  Jan.  13, 1993; 
Economics  and  Statistics  Administration,  Bureau  of 
Census.  U.S.  Dep't  of  Commeix»,  supra  note  . 
Appendix  A-9. 

"POC  News  Release  80286,  Nov.  6.  1997. 

■^Census  for  communications  establishments  are 
performed  every  five  years,  during  years  that  end 
with  a  "2"  or  "7".  See  Economics  and  Statistics 
Administration.  Bureau  of  Census,  U.S.  Dep't  of 
Commerce,  1992  Census  of  Transportation. 
Communications  and  Utilities.  Establishment  and 
Firm  Sire,  Series  UC92-S-1,  Appendix  A-9,  III 
(1995). 

'^The  amount  of  $10  million  was  used  to 
estimate  the  number  of  small  business 
establishments  because  the  relevant  Census 
categories  stopped  at  $9,999,999  and  began  at 
$10,000,000.  No  category  for  Si  0.5  million  existed. 
Thus,  the  number  is  as  accurate  as  it  is  possible  to 
calculate  with  the  available  information. 


commercial  radio  and  television  stations 
filed  before  July  1. 1997  or  for  a  subset 
of  such  pending  cases,  any  new 
comparative  criteria  developed  in  this 
proceeding  will  apply  to  these  pending 
pre-July  1, 1997  applications.  We 
estimate  that  there  are  approximately 
1475  pending  appUcants  for  a  new 
commercial  radio  or  full  power 
television  station  filed  before  July  1, 
1997  that  might  be  decided  by 
comparative  hearing  rather  than  by 
auctions. 

52.  Any  auction  procedures 
developed  in  this  proceeding  for  all 
licenses  to  provide  commercial 
.  broadcast  service  or  secondary 
broadcast  service  that  are  presentfy 
subject  to  auction  «vill  affect:  (1)  any 
entify  with  a  pending  application  for  a 
construction  permit  for  a  new 
commercial  radio  or  full  power 
television  broadcast  station,  if  all 
mutually  exclusive  applications  were 
filed  after  June  30,  1997;  (2)  any  entify 
with  a  pending  application  for  a 
construction  permit  for  a  new 
commercial  radio  or  full  power 
television  station  filed  before  July  1. 
1997,  if  mutually  exclusive  applications 
were  filed  and  none  of  the  competing 
applications  is  a  renewal  application 
and  if  the  Commission  decides  that  such 
initial  license  applications  should  be 
subject  to  auction;  (3)  any  entify  that 
files  an  application  in  the  future  for  a 
new  commercial  radio  or  full  power 
analog  television  station  if  mutually 
exclusive  applications  are  accepted;  (4) 
any  entity  having  a  pending  application 
on  file,  or  filing  an  application  in  the 
future,  for  a  new  low  power  television 
station,  or  a  television  or  FM  translator 
station,  if  mutually  exclusive 
applications  are  accepted;  (5)  any  entify 
that  has  a  pending  or  future  application 
to  make  a  major  change  in  an  existing 
facilify  in  any  commercial  broadcast  or 
secondary  broadcast  service,  if  mutiially 
exclusive  applications  are  accepted  and 
if  the  Commission  decides  to  auction 
such  major  change  applications;  and  (6) 
any  entify  that  has  a  pending  or  future 
ITFS  application,  if  mutually  exclusive 
applications  are  accepted  and  if  the 
Commission  decides  that  it  must,  or 
should,  auction  mutually  exclusive 
ITFS  applications. 

53.  If  auction  procedures  are  adopted 
in  this  proceeding,  all  entities  that  file 
applications  for  construction  permits  to 
provide  commercial  broadcast  service 
before  the  effective  date  of  any  such 
auction  procedures  must  submit  a 
completed  short-form  application  (POC 
Form  175)  and  any  engineering 
information  necessary  to  determine 
mutual  exclusivify,  if  resolution  of  their 
applications  is  subject  to  competitive 
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bidding  procedures.  This  requirement 
would  also  apply  to  entities  that  flle 
applications  for  construction  permits  to 
make  major  changes  in  existing 
commercial  broadcast  stations  during 
this  period  if  the  Commission  ultimately 
decides  to  resolve  mutual  exclusivity 
among  competing  major  change 
applicatioiM  by  competitive  bidding.  In 
the  event  that  an  applicant  is  the 
winning  bidder,  it  must  submit  a  long- 
form  application  that  would  then  be 
reviewed  by  the  agency.  We  estimate 
that,  as  of  October  31,  1997  there  are 
approximately  1475  pending  applicants 
for  a  new  commercial  radio  or  full 
power  television  station  filed  before  July 
1,  1997;  approximately  315  pending 
applications  for  new  radio  and  full 
power  television  stations  filed  after  June 
30,  1997  that  are  mutually  exclusive 
tvith  permit  applications  Bled  af^er  that 
date;  approximately  100  pending 
applications  for  new  low  power 
television  stations/television  translator 
stations;  and  approximately  24  pending 
applications  for  translator  stations.  All 
of  these  pending  mutually  exclusive 
applications  will  be  subject  to  any 
auction  procedures  for  analog  broadcast 
service  adopted  in  this  proceeding. 

54.  Applicants  for  construction 
permits  are  required  to  demonstrate 
sufficient  fmancing  to  construct  and 
initially  operate  the  proposed  station. 
However,  we  do  not  require  the  filing  of 
financial  information  concerning  the 
entity  seeking  a  construction  permit. 
Thus,  except  for  those  applicants 
already  owning  a  broadcast  station  that 
seek  a  pecmit  to  construct  additional 
stations,  we  have  no  data  on  file  as  to 
whether  entities  with  pending  permit 
applications,  which  are  subject  to  the 
new  auction  rules  for  analog  broadcast 
service,  meet  the  Small  Business 
Administration's  definition  of  small 
buainaas  concern.  We  assume  for  the 
purpoaes  of  this  IRFA  that  most  of  the 
entities  formed  for  the  purpose  of 
applying  for  a  permit  to  construct  a  new 
radio  broadcast  station  or  a  television 
station  are  small  entities,  as  defined  by 
the  SBA  rules. 

55.  In  addition  to  the  pending 
applicants  that  may  be  affected  by  the 
proposed  auction  procedure  for  analog 
broadcast  service,  any  entity  that 
applies  for  a  construction  permit  for  a 
new  radio  or  television  station  in  the 
future  will  be  subject  to  the  proposed 
auction  procedures  if  mutually 
•xduaive  applications  are  filed.  The 
number  of  entities  that  in  the  future  may 
seek  a  construction  permit  for  a  new 
analog  broadcast  station  is  unknown. 
We  anticipate,  however,  that  due  to  the 
passage  of  the  Telecommunications  Act 
of  1996  and  corresponding  changes  in 


our  multiple  ovimership  and  attribution 
rules,  the  characteristics  of  future 
broadcast  applicants  may  be  somewhat 
different  from  those  of  pending 
applicants.  We  invite  comment  as  to  the 
number  and  characteristics  of  future 
applicants  for  new  commercial  analog 
broadcast  stations,  and  for  commercial 
Escilities  in  the  various  secondary 
broadcast  services. 

56.  The  new  auction  procedures 
would  not  apply  to  entities  that  filed 
applications  for  construction  {>ermits 
after  June  30,  1997  for  new  commercial 
radio  and  full  power  television  stations 
that  are  mutually  exclusive  with  two  or 
more  pending  initial  license 
applications  filed  before  July  1, 1997. 
We  estimate  that  as  of  October  31 ,  1997, 
there  were  approximately  7  such 
applications  (5  radio  and  2  TV)  that  will 
be  ineligible  to  participate  in  an  auction 
to  choose  among  mutually  exclusive 
pre-)uly  1  applications  for  new 
commercial  broadcast  stations. 

57.  In  addition,  any  competitive 
bidding  procedures  developed  for 
analog  broadcast  service  will  not  apply 
to  the  few  pending  comparative  renewal 
cases.  Resolution  of  these  cases  will 
depend  on  any  comparative  criteria, 
two-step  renewal  process  or  other  basis 
adopted  in  this  proceeding  for  deciding 
these  comparative  renewal  cases.  This 
will  a^ect  broadcast  station  licensees 
that  filed  their  applications  for  renewal 
of  license  on  or  before  May  1, 1995  cmd 
any  pending  initial  license  applications 
that  are  mutually  exclusive  with  such 
renewal  applications.  We  estimate  that 
there  are  approximately  9  initial  license 
applications  that  are  mutually  exclusive 
with  8  pending  renewal  applications. 
This  includes  approximately  15 
television  applicants  and  2  radio 
applicants. 

IV.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

58.  Comment  is  sought  on  what  filing 
and  compliance  requirements  should  be 
associated  with  any  competitive  bidding 
procedures  consistent  with  the 
Commission's  statutory  obligations  to 
require  such  transfer  disclosures  and 
other  measures  necessary  to  prevent 
unjust  enrichment  and  the  court's 
concerns  in  Bechtel  regarding  reliance 
on  purely  ephemeral  licensing 
considerations.  The  Notice  tentatively 
proposes  that,  if  bidding  credits  or  other 
special  provisions  are  adopted  for  any 
designated  entities  and/or  non-group 
owners,  licensees  benefitting  from  such 
special  provisions  must  annually  certify 
for  five  years  their  continuing  eligibility 
for  such  bidding  credit  or  special 
provision  under  the  rules  in  effect  at  the 


time  the  license  was  awarded,  and 
report  any  changes  in  such  eligibility 
within  30  days.  In  addition, 
applications  for  construction  permits, 
snort-form  auction  applications,  and 
other  submissions  will  be  required  of 
those  falling  within  any  proposed 
competitive  bidding  procedures,  as 
described  in  Section  III  of  this  analysis. 

V.  Significant  Alternatives  To  Propoaed 
Rule  Which  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Accomplish  Stated  Obfectivaa 

59.  This  Notice  contains  no 
significant  alternatives  because 
amended  section  309(j)  requires  that  the 
Commission  use  competitive  bidding 

Firocedures  to  award  virtually  all 
icenses,  including  construction  permits 
for  new  commercial  broadcast  facilities. 
and  this  requirement  applies  to  most 
pending  broadcast  applications,  except 
for  comparative  licensing  cases  that 
involve  applications  for  new  full  service 
radio  and  television  stations  filed  before 
July  1, 1997.  See  1139-62.  As  to  that 
narrow  category  of  applications,  see 
1123-28,  in  which  the  Commission  has 
the  authority  to  resolve  mutually 
exclusivity  by  comparative  hearings    . 
rather  than  by  competitive  bidding 
procedures,  the  Commission's 
discretion  is  nevertheless  constrained 
by  the  court's  decision  in  Bechtel  v. 
FCC,  10  F.3d  875  (D.C  Cir.  1993),  and 
the  potential  difficulty  of  devising 
judicially  sustainable  comparative 
criteria.  Although  the  Notice  tentatively 
concludes  that,  from  a  public  interest 
standpoint  competitive  bidding 
procedures  are  preferable  in  these  cases, 
see  11 13-20.  it  asks  for  comment  on 
whether  there  are  equitable  reasons  to 
decide  these  cases,  or  a  subset  of  these 
cases,  by  comparative  hearings. 
Moreover,  we  believe  that  the  pro{>osed 
competitive  bidding  procedures  for  all 
future,  and,  potentially,  all  pending, 
applications  for  construction  permits  to 
provide  conunercial  broadcast  service 
that  are  presentiy  auctionable  under  the 
statute  will  have  a  minimal  impact  on 
small  entities  who  apply  for  and  obtain 
broadcast  licenses.  Also,  to  minimize 
any  possible  impact  on  small 
businesses,  the  Notice  asks  for  conunent 
on  whether  bidding  credits  or  other 
special  provisions  are  warranted  for 
small  businesses,  including  those 
owned  by  members  of  a  minority  group 
or  women  and  for  rural  telephone 
companies.  The  Notice  further 
concludes  that,  to  the  extent  that  it  is 
permissible  tmder  applicable 
constitutional  standards,  the 
Commission  should  take  steps  to  further 
its  longstanding  goal  of  increasing 
minority  ownership  of  broadcast 
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stations  and  implementing  the 
designated  entity  provisions  of  section 
309(j)(4)ofUieAct. 

VI.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  C«Miflict  With  the  Propoaed 
Rule  ^^ 

60.  None. 
Ordering  Clauses 

61.  Accordingly,  It  is  Ordered.  That 
Notice  is  Hereby  Given  of  the  proposed 
regulatory  changes  described  above,  and 
that  Comment  is  Sought  on  these 
proposals. 

62.  It  Is  Further  Ordered,  That 
pursuant  to  applicable  procedures  set 
forth  in  sections  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFT?  1.415  and 
1.419,  comments  Shall  Be  Filed  on  or 
before  January  26, 1998  and  reply 
conunents  Shall  Be  filed  on  or  before 
February  17, 1998.  To  file  formally  in 
this  proceeding,  commenters  must  file 
an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  documents  filed  In  this 
proceeding.  If  commenters  want  each 
Commissioner  to  receive  a  personal 
copy  of  their  conunents.  they  must  file 
an  original  plus  nine  copies.  Comments 
and  reply  comments  should  be  sent  to 
the  Office  of  the  Secretary,  Federal 
Communications  Commission,  Room 
222, 1919  M  Street.  N.W..  Washington. 
D.C.  20554.  In  addition,  commenters 
should  file  copies  of  any  such  pleadings 
with  the  Mass  Media  Bureau.  Video 
Services  Division,  Room  702.  and  Audio 
Services  Division,  Room  302. 1919  M 
St..  N.W..  Washington.  D.C.  20554,  and 
witii  the  Office  of  General  Counsel. 
Room  610.  1919  M  St..  N,W., 
Washington.  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center.  1919  M  St..  N.W.,  Washington. 
D.C.  20554. 

63.  It  Is  Further  Ordered.  That  written 
comments  by  the  public  on  the 
proposed  and/or  modified  information 
collections  are  due  January  26. 1998. 
Written  conunents  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
February  10. 1998.  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contamed  herein  shoidd  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room 
234,  1919  M  Street,  N.W.,  Washington. 
DC  20554,  or  via  the  Internet  to 
jboley^cc.gov.  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB.  725— 
17tii  Stieet.  N.W..  Washington.  DC 


20503  or  via  the  Internet  to  fiain — 
tSal.eop.gov. 

64.  It  is  Further  Ordered.  That, 
effective  upon  the  close  of  business  on 
the  date  of  release  of  this  Notice  of 
Proposed  Rulemaking,  the  Commission 
Will  Not  Accept  applications  for 
construction  permits  for  new  stations  or 
for  major  changes  to  existing  facilities  in 
any  commercial  broadcast  or  secondary 
broadcast  service.  However,  the 
Commission  Will  Accept  applications 
timely  filed  in  response  to  an 
outstanding  cut-off  list  or  an  open  filing 
window. 


Federal  Communications  Commission. 

Magalie  Roman  Sales, 

Secretary. 

(PR  Doc.  97-32520  Filed  12-11-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  213 

[Docket  No.  RST-00-1,  Notice  Na  7] 
RIN  2130-AA75 

Track  Safety  Standards;  Miscellaneous 
Proposed  Revisions 

agency:  Federal  Railroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking, 
request  for  additional  comments. 


SUHMAHY:  This  notice  contains 
information  about  a  document  entitied. 
"Evaluation  of  Proposed  High  Speed 
Track  Surface  Geometry  Specification" 
which  addresses  proposed  track  safety 
standards  for  high  speed  rail  and  was 
submitted  to  FRA  by  tiie  Volpe  National 
Transportation  Systems  Center 
(VNTSC).  The  docimient  was  submitted 
after  the  close  of  the  comment  period  for 
the  Notice  of  Proposed  Rulemaking  to 
revise  the  Federal  track  safety  standards, 
published  July  3, 1997  at  62  FR  36138. 
Because  the  contents  of  the  submission 
may  affect  the  outcome  of  the  final  rule 
in  this  proceeding,  this  notice  solicits 
comments  on  the  document. 
DATES:  The  deadline  for  submission  of 
comments  to  the  VNTSC  document  is 
December  22,  1997. 

ADDRESSES:  To  view  the  VNTSC 
document:  The  VNTSC  document  for 
which  FRA  is  soliciting  comments  may 
be  reviewed  in  Room  7051  of  FRA 
headquarters  at  1120  Vermont  Avenue. 
N.W..  Washington.  D.C. 

Written  comments:  Written  comments 
should  identify  the  docl»t  number  and 


the  notice  number  and  shoidd  be 
submitted  in  triplicate  to:  Docket  Cleik. 
Office  of  Chief  Counsel.  Federal 
Railroad  Administration,  400  Seventh 
Street.  S.W.,  Mail  Stop  10,  Washington. 
D.C.  20590.  Persons  desiring  to  be 
notified  that  their  written  comments  • 
have  been  received  by  FRA  should 
include  with  their  comments  a  stamped, 
self-addressed  postcard.  The  Docket 
Clerk  will  indicate  on  the  postcard  the 
date  on  which  the  comments  were 
received  and  will  return  the  card  to  the 
addressee.  Written  comments  will  be 
available  for  examination  during  regular 
business  hours  in  Room  7051  of  FRA 
headquarters  at  1120  Vermont  Avenue. 
N.W.,  Washington,  D.C 
FOR  RNITNER  MFORMATKM  CONTACT: 
David  W.  Jamieson,  Office  of  Safety 
Enforcement.  Federal  Railroad 
:    Administration,  400  Seventh  Street. 
S.W.,  Mail  Stop  25,  Washington,  D.C. 
20590  (telephone:  202-632-3341).  or 
Nancy  Lummen  Lewis.  Office  of  Chief 
Counsel.  Federal  Railroad 
Administration,  400  Seventh  Street. 
S.W..  Mail  Stop  10,  Washington,  D.C 
'   20590  (telephone:  202-632-3174). 
SUPPUEUBtTMY  INFORMATION:  This 
notice  summarizes  a  working  paper 
issued  recentiy  by  the  VNTSC  entitied, 
"Evaluation  of  Proposed  High  Speed 
Track  Surface  Geometry  Specification," 
dated  December  1, 1997.  The  working 
paper  has  been  placed  in  the  docket  for 
this  proceeding.  The  working  paper 
evaluates  the  response  of  different  high 
speed  locomotive  designs  to  track 
profile  geometry  variations.  It  focuses 
on  a  comparative  analysis  of  high  speed 
locomotive  designs  with  carbody- 
mounted  traction  motors  and 
locomotive  designs  with  truck-mounted 
traction  motors.  The  minimnni 
amplitudes  of  track  profile  variations 
required  to  cause  excessive  vertical 
accelerations  in  the  operator's  cab  and 
to  cause  suspension  bottoming  are 
compared  with  the  maximum 
amplitudes  prescribed  in  the  proposed 
high  speed  track  safety  standards 
published  in  a  Notice  of  Proposed 
Rulemaking  on  July  3, 1997.  The 
analysis  shows  that  a  locomotive 
designed  with  truck-mounted  traction 
motora  requires  an  approximately  33 
percent  smaller  track  profile  variation 
amplitude  to  cause  excessive  vertical 
accelerations  than  a  locomotive 
designed  with  carbody-mounted 
traction  motors. 

The  analysis  contained  in  the  VNTSC 
working  paper  may  affect  the  outome  of 
the  final  rule  for  this  proceeding. 
Therefore,  FRA  invites  comments 
relevant  to  the  information  included  in 
the  worldng  paper. 
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iMusd  In  Washii^on.  D.C  on  Dmomibar  5. 
1M7. 
Bdhrwd  E.  Eii«Udi. 

Director,  Office  of  Safety  Enforcement. 

Federal  Railroad  Administration. 

IFR  Doc.  97-32510  Filed  12-11-97:  8:45  ami 


DEPARTMEMT  OF  COMMERCE 

National  Oceanic  and  AtmosplMrfc 
Administration 

SO  CFR  Pwt  229 
[L0.042S«7B] 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Rshing  Operations; 
Gulf  of  Maine  HartxK  Porpolae  Take 
Reduction  Plan  Regulations 

AQBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA). 

Commerce. 

ACTION:  Reopening  of  public  comment 

period. 


On  August  13. 1997,  NMFS 
published  proposed  regulations  to 
implement  a  plan  to  reduce  the  bycatch 
and  mortality  of  harbor  porpoises  that 
occur  incidental  to  sink  gillnet  fishing 
in  the  Gulf  of  Maine.  The  public 
comment  period  for  the  proposed 
regulations  ended  on  October  14,  1997. 
NMFS  is  hereby  reopening  the  public 
comment  period  for  an  additional  30 
days.  The  comment  period  will  reopen 
on  December  16.  1997,  and  extend  until 
January  14. 1996. 
DATES:  Written  comments  must  be 
received  on  or  before  January  14, 1998. 
AOOMESSES:  Send  comments  on  the 
proposed  regulations  to  Chief,  Marine 
Mammal  Division,  Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  Silver 
Spring.  MD  20910.  or  by  calling  (301) 
713-2322.  Copies  of  the  draft  Harbor 
Porpoise  Take  Reduction  Plan  (HPTRP) 
and  Environmental  AaMSOBent  are 
available  upon  request  from  Douglas 
Beach.  Northeast  Region.  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA  01930, 
or  from  Donna  Wieting,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway.  Silver  Spring.  MD 
20010. 

FOR  FURTHEII  MKWMATION  CONTACT: 
Kevin  Chu.  NMFS.  50&-495-2291  or 
Donna  Wieting.  t4MFS.  301-713-2322. 
aUPrnjEMBTTARV  S#OnMATION:  On  August 
13. 1997  (62  FR  43302),  NMFS 
published  a  proposed  regulation  to 
implement  a  plan  to  reduce  the  bycatch 
and  mortality  of  harbor  porpoises  that 


occur  incidental  to  sink  gilliiet  fishing 
in  the  Gulf  of  Maine.  These  regulations 
were  based  on  a  draft  HPTRP  submitted 
by  the  Gulf  of  Maine  Harbor  Porpoise 
Take  Reduction  Team  (HPTRT) 
pursuant  to  the  Marine  Mammal 
Protection  Act.  The  notice  indicated 
that  comments  must  be  received  by 
October  14,  1997. 

NMFS  has  decided  to  reconvene  the 
HPTRT  on  December  16  and  17, 1997. 
NMFS  has,  therefore,  decided  to  reopen 
the  public  comment  period  on  the 
proposed  regulations  for  an  additional 
30  days  from  the  first  date  of  the  HPTRT 
meeting. 

Dated:  December  8. 1M7. 
Patricia  A.  Montanio, 
Deputy  Director.  Office  of  Protected 
Reaourceg,  National  Marine  Fisheriet  Service. 
(FR  Doc.  97-32474  Filed  12-11-97;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  Na  •71124274-7274-01;  LD. 
110607A] 

RIN0e4e-AH87 

Fisheries  of  ttie  Exdushfe  Ecoiwmic 
Zone  Off  Alaska;  Forage  Fish  Spscisa 
Category 

AOBICY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Conunerce. 

ACTION:  Proposed  rule;  request  for 

comments. 


NMFS  proposes  regulations  to 
implement  Amendment  36  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and 
Amendment  39  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (FMPs).  This  action 
would  define  a  forage  fish  species 
category  in  both  Fl^Ps  and  implement 
associated  management  maastires.  The 
intended  efiiact  of  this  action  is  to 
prevent  the  development  of  a 
commercial  directed  fishery  for  forage 
fish,  which  are  a  critical  food  source  for 
many  marine  mammal,  seabird,  and  fish 
species.  This  action  is  necessary  to 
conserve  and  manage  the  forage  fish 
resource  off  Alaska  and  to  further  the 
goals  and  objectives  of  the  FMPs. 
DATES:  Comments  on  the  proposfKl  rule 
must  be  received  at  the  following 
address  by  January  26, 1998. 


ADDRESSES:  Comments  must  be  sent  to 
the  Assistant  Regional  Administrator. 
Sustainable  Fisheries  Division.  Alaska 
Region.  NMFS.  P.O.  Box  21668,  Juneau. 
AK  99802,  Attn:  Lori  J.  Gravel,  or 
delivered  to  the  Federal  Building.  709 
West  9th.  Street,  Juneau,  AK.  Copies  of 
the  proposed  FMP  amendments  and  the 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RIR)  prepared  for 
Amendments  36  and  39  are  available 
from  NMFS  at  the  above  address,  or  by 
calling  the  Alaska  Region.  NMFS,  at 
907-586-7228. 

FOR  FURTMER  MF0RMAT10N  CONTACT:  Kent 
Lind,  907-586-7228. 
•UPPt-EMENTARY  INFORMATION:  The 
domestic  groundfish  fisheries  in  the 
exclusive  economic  zone  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI)  and  of  the  Gulf  of  Alaska 
(GOA)  are  managed  by  NMFS  under  the 
FMPs.  The  FMPs  were  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  imder  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act).  Regulations  governing  the 
groundfish  fisheries  of  the  BSAI  and 
GOA  appear  at  50  CFR  parts  600  and 
679. 

The  Council  has  submitted 
Amendments  36  and  39  for  Secretarial 
review  and  a  Notice  of  Availability 
(NOA)  of  the  FMP  amendments  was 
published  on  November  12,  1997  (62  FR 
60682),  with  comments  on  the  FMP 
amendments  invited  through  January 
12. 1997.  Written  comments  may 
address  the  FMP  amendments,  the 
proposed  rule,  or  both,  but  must  be 
received  by  January  12, 1997,  to  be 
considered  in  the  approval/disapproval 
decision  on  the  FMP  amendments. 

ManegemeBt  Backgroand  and  Need  finr 
AdioB 

Forage  fish  are  abundant  fishes  that 
are  preyed  upon  by  marine  mammals, 
seabirds.  and  commercially  important 
groundfish  species.  Forage  fish  perform 
a  critical  role  in  the  complex  ecosystem 
functions  of  the  BSAI  and  the  GOA  by 
providing  the  transfer  of  energy  from  the 
primary  or  secondary  producers  to 
higher  trophic  levels. 

Significant  declines  in  marine 
TTMniTiiMila  and  seabirds  in  the  BSAI  and 
GOA  have  raised  concerns  that 
decreases  in  the  forage  fish  biomass  may 
contribute  to  the  further  decline  of 
marine  mammal,  seabird.  and 
commercially  important  fish 
populations.  Forage  fish  are  the 
priiicipal  diet  of  more  than  two  thirds 
of  Alaskan  seabirds.  In  addition,  many 
seabirds  can  subsist  on  a  variety  of 
invertebrates  and  fish  during 
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nonbreeding  months  but  can  only  raise 
their  nestlings  on  forage  fish.  Small 
forage  fish  such  as  capelin,  herring, 
sandlance.  and  eulachon  have  also  been 
recognized  as  important  prey  items  for 
a  variety  of  marine  mammal  species 
including  Northern  fur  seal,  Steller  sea 
lion,  harbor  seal,  spotted  seal,  bearded 
seal,  humpback  whale,  and  fin  whale. 
Additional  information  on  forage  fish 
and  their  role  in  the  ecosystem  is 
available  in  the  EA/RIR  prepared  for 
Amendments  36  and  39  (see 
ADDRESSES). 

Members  of  the  fishing  industry  and 
public  have  expressed  concern  that  the 
current  FMP  structure  may  allow 
unrestricted  commercial  harvest  to 
occur  on  forage  fish  species  because 
these  species  are  currenUy  grouped  into 
the  "other  species"  and  non-allocated 
categories  of  the  FMPs.  In  addition,  the 
International  Council  for  the 
Exploration  at  Sea  (ICES)  has  recentiy 
recommended  that  fishery  managers 
develop  measures  to  avoid  the 
commercial  targeting  of  food  resources 
that  are  im{>ortant  to  marine  mammals 
and  seabirds.  Establishing  forage  fish  as 
a  separate  category  in  the  FMPs  would 
provide  the  mechanism  to  better  manage 
these  species.  - 

Forage  Fish  Species  Category 

Amendments  36  and  39  would 
establish  a  new  species  category  for 
forage  fish.  The  forage  fish  species 
category  would  include  all  species  of 
the  following  families: 

Osmeridae  (eulachon,  capelin.  and 
other  smelts), 

Myctophidae  (lantemfishes), 

Bathylagidae  (deep-sea  smelts), 

Ammodytidae  (Pacific  sand  lance), 

Trichodontidae  (Pacific  sand  fish), 

Pholidae  (gunnels), 

Stichaeidae  (pricldebacks. 
warbonnets,  eelbleimys,  cockscombs 
and  shannys), 

Gonattomatidae  (bristlemouths, 
lightfishes,  and  anglemouths),  and  the 

Order  Euphausiacea  (krill). 

These  species  have  been  grouped 
together  because  they  are  considered  to 
be  primary  food  resources  for  other 
marine  animals  and  they  have  the 
potential  to  be  the  targets  of  a 
commercial  fishery. 

Management  Measures  Proposed  for 
Forage  Fish 

Affected  Vessels  and  Processors 

The  following  management  measures 
would  apply  to  all  vessels  fishing  for 
groundfish  in  the  Federal  waters  of  the 
BSAI  or  GOA  or  processing  groundfish 
harvested  in  the  Federal  waters  of  the 
BSAI  or  GOA.  These  management 


measures  do  not  limit  traditional  or 
subsistence  harvests  of  forage  fish 
species  from  within  State  waters. 

Prohibition  on  Directed  Fishing 

Under  Amendments  36  and  39, 
directed  fishing  for  forage  fish  would  be 
prohibited  at  all  times  in  the  Federal 
waters  of  the  BSAI  and  GOA.  A 
maximimi  retainable  bycatch  (MRB) 
percentage  of  2  percent  would  be 
established  for  forage  fish,  meaning  that 
vessels  fishing  for  groundfish  could 
retain  a  quantity  of  forage  fish  equal  to 
no  more  than  2  percent  of  the  round 
weight  or  round-weight  equivalent  of 
groundfish  species  open  to  directed 
fishing  that  are  retained  on  board  the 
vessel  during  a  fishing  trip.  NMFS  data 
indicate  that  the  aggregate  percentage  of 
forage  fish  incidentally  caught  in 
current  groundfish  fisheries  rarely 
exceeds  2  percent,  and  many  vessels 
rarely  or  never  encoimter  catch  of  forage 
fish  species.  ConsequenUy,  bycatch  of 
forage  fish  species  is  not  considered  a 
problem  in  the  groimdfish  fisheries  off 
Alaska,  and  the  2-percent  MRB  is 
unlikely  to  result  in  increased  discards 
of  forage  fish  species. 

Harvest  Quotas 

Insufficient  information  exists  upon 
which  to  specify  a  total  allowable  catch 
amount  (TAG)  for  forage  fish  species. 
Therefore.  Amendments  36  and  39  do 
not  establish  procedures  for  establishing 
an  armual  TAG  for  forage  fish  species. 
However,  by  establishing  a  new  species 
category  for  forage  fish,  NMFS  will  be 
able  to  collect  additional  data  on  forage 
fish  from  vessel  logbooks,  weekly 
production  reports,  and  observer 
reports.  This  information  may  be  used 
to  evaluate  the  need  for  and 
appropriateness  of  other  management 
measures  for  forage  fish  species. 

Limits  on  Sale,  Barter.  Trade  or 
Processing 

The  sale,  barter,  trade,  or  processing 
of  forage  fish  species  would  be 
prohibited  for  vessels  fishing  for 
groundfish  in  the  Federal  waters  of  the 
BSAI  or  GOA,  or  processing  groundfish 
harvested  in  the  BSAI  or  GOA,  except 
that  retained  catch  of  forage  fish  species 
not  exceeding  the  2-percent  MRB  may 
be  processed  into  fishmeal  and  sold. 
The  Coimcil  chose  to  allow  processing 
of  forage  fish  into  fishmeal  within  the  2- 
percent  MRB  amount  to  avoid  placing 
an  undue  burden  on  operations  that 
process  unsorted  processing  waste  into 
fishmeal.  Industry  representatives 
indicated  that  separating  small 
quantities  of  forage  fish  from  the 
volumes  of  fish  and  fish  waste  entering 
a  fishmeal  plant  would  be  nearly 


impossible.  The  small  volumes  of 
fishmeal  production  that  would  be 
allowed  under  this  rule  are  not  expected 
to  provide  an  incentive  for  vessels  to 
target  on  forage  fish  through  "topping 
off"  activity. 

These  restrictions  would  not  apply  to 
onshore  processors  due  to  limitations  of 
the  Secretary's  authority  under  the 
Magnuson-Stevens  Act.  At  the  June 
1997  Council  meeting,  the  State  of 
Alaska  indicated  that  it  intends  to 
proceed  with  parallel  forage  fish 
regulations  to  restrict  the  harvest  of 
forage  fish  within  State  waters  and  the 
processing  of  forage  fish  by  onshore 
processors. 

Oassification 

At  this  time,  NMFS  has  not 
determined  that  the  amendments  that 
this  rule  would  implement  are 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Act  and  other 
applicable  laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  made  the 
following  certification  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  action  would  affect  a  substantial 
number  of  small  entities  because  the 
proposed  management  measures  would 
apply  to  all  vessels  fishing  for  or  processing 
groundfish  in  the  Federal  waters  off  Alaslca. 
However,  the  impacts  of  the  prop>osed  action 
would  not  be  "significant"  the  purpose  of  the 
Regulatory  Flexibility  Act  (RFA).  Compliance 
costs  would  not  be  significant  because 
vessels  fishing  for  groundfish  rarely,  if  ever, 
incidentally  harvest  forage  fish  in  quantities 
that  would  exceed  the  proposed  2-perc8nt 
MRB.  While  vessel  operators  would  be 
required  to  monitor  catch  and  discards  of 
forage  fish  as  part  of  their  normal 
recordkeeping  and  reporting  requirements, 
these  compliance  costs  would  not  reduce 
annual  gross  revenues  by  more  than  5 
percent,  increase  total  costs  of  production  by 
more  than  5  percent,  or  result  in  compliance 
costs  for  small  entities  that  are  at  least  10 
percent  higher  than  compliance  costs  as  a 
percent  of  sales  for  large  entities.  The 
proposed  action  would  affsct  fishermen  who 
wish  to  target  forage  fish.  Several  vessel 
operators  have -expressed  interest  in  pursuing 
the  capelin  fishery  and  have  done  so  in  the 
past  Alaska  Department  of  Fish  and  Gam* 
records  indicate  that  between  1984  and  1994. 
six  vessels  harvested  a  combined  total  of 
1,493  mt  of  capelin  from  the  Togiak  region 
of  Bristol  Bay.  These  six  vessels  do  not 
represent  a  substantial  number  of  small 
entities  for  purposes  of  the  RFA.  Although 
NMFS  does  not  have  data  on  how  great  a 
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percentaga  of  thaae  six  vaneU'  annual 
InconiM  derives  from  the  directed  capelin 
fishery,  it  i*  unlikely  that  any  of  these  vessels 
would  experience  a  greater  than  5  percent 
reduction  in  groas  annual  income  as  a  result 
of  this  rule  given  the  small  amount  of  capalin 
taken  in  the  directed  fishery.  No  commercial 
Its  of  other  forage  fish  species  have 
I  reported  in  Alaska. 

An  infbnnal  consultation  under  the 
Endangered  Species  Act  was  concluded 
for  Amendments  36  and  39  on  July  11, 
1997.  As  a  result  of  the  informal 
consultation,  the  Regional 
Administrator  determined  that  fishing 
activities  under  this  rule  are  not  likely 
to  affect  adversely  endangered  or 
threatened  species. 

This  proposed  rule  has  been 
detennined  to  be  not  significant  for  the 
purposes  of  E.0. 12866. 

List  of  Subiacta  in  50  CFR  Part  670 

Alaska.  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  December  S.  1097. 
loUaml  A.  Sckmiltaa. 

Assittant  Administrator  for  Fitherim. 
National  Marine  Fiaherieg  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679-FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Aatkorltjr:  16  U.S.C  773  et  $eq.  1801  s( 
aeq.,  and  3631  at  teq. 

2.  In  §679.2.  the  definition  of  "forage 
flah"  is  added  in  alphabetical  order  as 
follows: 


|f7tL2    Defimuona. 

Forage  fish  means  all  specie 
following  families: 


of  the 


(1)  Ouneridae  (eulachon,  capelin  and 
other  smelts), 

(2)  Myctophidae  (lantemfishes), 

(3)  Bathyfagidae  (deep-sea  smelts), 

(4)  Ammoaytidae  (Pacific  sand  lance), 

(5)  Trichodontidae  (Pacific  sandfish), 

(6)  Pholidae  (gimnels), 

(7)  SUchaeidae  (prickiebacks, 
waibonnets,  eelbleimys,  cockscombs 
and  shannys), 

(8)  Gonostomatidae  (bristlemouths, 
lightfishes,  and  anglemouths),  and  the 
Order 

(9)  Euphautiacea  (krill). 

3.  In  §679.20.  a  new  paragraph  (i)  is 
added  as  follows: 

^879.20    Qafiafal  Hinliatlona. 

(i)  FomgBfish—{\)  Definition.  See 
§679.2. 

(2)  Applicability.  The  provisions  of 
§  679.20(1)  apply  to  all  vessels  fishing 
for  groiudfish  in  the  BSAI  or  GOA  and 
to  all  vessels  processing  groundfish 
harvested  in  the  BSAI  and  GOA. 

(3)  Closure  to  directed  fishing. 
Directed  fishing  for  forage  fish  is 
prohibited  at  all  times  in  the  BSAI  and 
GOA. 

(4)  Limits  on  sale,  barter,  tmde.  and 
processing.  The  sale,  barter,  trade,  or 
processing  of  forage  fish  is  prohibited, 
except  as  provided  in  paragraph  (i)(5)  of 
this  section. 

(5)  Allowable  fishmeal  production. 
Retained  catch  of  forage  fish  not 
exceeding  the  maximum  retainable 
bycatch  amount  may  be  processed  into 
fishmeal  for  sale,  barter,  or  trade. 


4.  In  §679,22,  paragraph  (c)  is  revised 
to  read  as  follows: 


1679^2 


(c)  Directed  fishing  closures.  See 
§  679.20(d)  and  §679.20(1). 

5.  Table  2  to  50  CFR  part  679  is 
amended  by  adding  species  codes  207 


Gimnels,  208  Prickiebacks,  210  Pacific 
sandfish,  772  Lantemfishes,  209 
Bristlemouths,  lightfishes,  and 
anglemouths  (Gonostomatidae),  773 
Deep-sea  smelt  (Bathylagidae),  774 
Pacific  sand  lance,  800  Krill,  in 
mmierical  order  under  as  follows: 

Table  2  to  Part  679.— Species  Codes 


Code 

SpOCiM 

• 
• 

207 

206 

200 

•  •                  •                  • 

GROUP  COOES 

•  •              •              • 

.....    Gunnels 

eeblennys.  cockscombs 
andihannys  (family 
jH-fMBtfu) 

DiWiiiouths.  lightfishes.  and 

anglemouths  (lamiiy 

210 

• 

772 

773 

774 

800 

^^.    Pacific  sandfish 
•              •              •              • 

Lanlwniihes 
Daap^aa  smelts  (famHy 

BathyltOiim 
«_.    PacMc  sand  lance 
—    KnII  (family  EuphausOdalt 

*                  * 

■         •         • 

6.  Tables  10  and  11  to  50  CFR  part 
679  are  amended  by  adding  a  colimm 
for  aggregate  forage  fish  as  follows: 

In  Table  10  to  50  CFR  part  679,  a 
column  for  "Aggregate  Forage  Fish"  will 
be  added  between  columns  "Atka 
mackerel"  and  "Other  species,"  and 
footnote  5  is  added  to  read  "Forage  fish 
are  defined  at  §  679.20(iXl)." 

In  Table  11  to  50  CFR  part  670,  a 
colimm  for  "Aggregate  Forage  Fish"  will 
be  added  between  columns  "Squid"  and 
"Other  species,"  and  footnote  3  will  be 
redesignated  as  footnote  4,  and  a  new 
footnote  3  is  added  to  read  "Forage  fish 
are  defined  at  §679.20(iNl)." 

Hie  tables,  as  amended,  read  as 
follows: 


Table  10.— Current  Gulf  of  Alaska  Retainable  Percentages 
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Table  10.— Current  Gulf  of  Alaska  Retain3\ble  Percentages— Continued 
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Table  11. —Bering  Sea  and  Aleutian  Islands  Management  Area  Retainable  Percentages 
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This  section  of  ttw  FEDERAL  REGISTER 
conleins  documsnts  other  Ihsn  rules  Of 
propoeed  rules  Ihl  sie  sppicstote  to  tht 
pubKc.  Nottoes  ol  hearings  and  investigaiions, 
oommiltee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
Miwnenis  of  organization  and  functions  are 
■KUnples  of  documents  appearing  inltiis 


DEPARTMENT  OF  AQHICULTURE 
Agrtcultural  Research  S«rvlo« 
Notlc*  of  Intent  To  Grant  Excluslv* 

LiCWIM 

AOENCY:  Agricultural  Research  Service. 

USDA. 

ACnOM:  Notice  of  intent. 


Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  to  Hy-Gene,  Inc.,  of  Ventura. 
California,  an  exclusive  license  for 
certain  uses  in  the  field  of  medical 
devices  to  U.S.  Patent  Application 
Serial  No.  08/233.173,  filed  April  26, 
1994,  and  U.S.  Patent  No.  5.676,994, 
issued  October  14, 1997,  both  entitled 
"Non-Separable  Starch-Oil 
Compositions."  Notice  of  Availability 
for  U.S.  Patent  Application  Serial  No. 
08/233,173  was  published  in  the 
Federal  Register  on  October  24,  1994; 
Patent  No.  5,676,994  is  a  continuation  of 
Serial  No.  08/233,173. 
DATES:  Comments  must  be  received  on 
or  before  February  10. 1998. 
ADDRESSES:  Send  comments  to:  USDA. 
ARS.  Office  of  the  Director,  National 
Center  for  Agricultural  Utilization 
Research.  Room  2042.  1815  N. 
University  Street,  Peoria,  Illinois  61604. 
FOR  FUirrHER  MPORMATKM  CONTACT: 
Andrew  Watkins  of  the  National  Center 
for  Agricultural  Utilization  Research  at 
the  Peoria  address  given  above; 
telephone:  309-681-6545. 
SUPPI.a«ENTARY  MFORMATKM:  The 
Federal  Government's  patent  rights  to 
these  inventions  ara  anigned  to  the 
United  States  of  America,  as  represented 
by  the  Secretary  of  Agriculture.  It  is  in 
the  public  interest  to  so  license  these 
inventions  as  Hy-Gene,  Inc..  has 
submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  exclusive  license  will  be 
foyalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 


209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  (60)  days  &om  the  date  of 
this  published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
K.M-  Pafiy.  |r.. 
Atsigtant  Administrator. 
|FR  Doc.  97-32543  Filed  12-11-07:  8:45  am] 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Crsdit  Corporation 
Bylaws  Of  Corporation 

The  Bylaws  of  the  Commodity  Credit 
Corporation,  amended  November  3, 
1997,  are  as  follows: 

OCBces 

1.  The  principal  office  of  the 
Corporation  shall  be  in  the  Qty  of 
Washington,  District  of  Columbia,  and 
the  Corporation  shall  also  have  offices  at 
such  other  places  as  it  may  deem 
necessary  or  desirable  in  the  conduct  of 
its  business. 

SmI 

2.  There  is  impressed  below  the 
official  seal  which  is  hereby  adopted  for 
the  Corporation.  The  seal  may  be  used 
by  causing  it  or  its  Cscsimile  to  be 
impressed,  affixed,  or  reproduced. 


Meetings  Of  The  Board 

3.  Meetings  of  the  Board  of  Directors 
(Board)  shall  be  held,  whenever 
necessary,  at  the  U.S.  Department  of 
Agriculture  in  the  City  of  Washington, 
D.C.  All  meetings  of  the  Board  shall  be 
held  in  accordance  with  provisions  of 
the  Government  in  the  Sunshine  Act  (5 
U.S.C.  552b).  Meetings  of  the  Board  may 
be  called  at  any  time  by  the  Chairman, 


the  Vice  Chainnan,  or  the  President. 
The  Executive  Vice  President  may  call 
a  meeting  at  the  written  request  of  any 
five  Membera.  Notice  of  meetings  shall 
be  given  either  orally  or  in  writing.  Any 
Member  may  waive  in  writing  any 
notice  of  a  meeting,  whether  before  or 
after  the  time  of  the  meeting,  and  the 
presence  of  a  Member  at  any  meeting 
shall  constitute  a  waiver  of  notice  of 
such  meeting.  Any  and  all  business  may 
be  transacted  at  any  meeting  unless 
otherwise  indicated  in  the  notice 
thereof. 

4.  The  Secretary  of  Agriculture  shall 
serve  as  Chainnan  of  the  Board.  The 
Deputy  Secretary  of  Agriculture  shall 
serve  as  Vice  Chairman  of  the  Board 
and,  in  the  absence  or  unavailability  of 
the  Chairman,  shall  preside  at  meetings 
of  the  Board.  In  the  absence  or 
unavailability  of  the  Chairman  and  the 
Vice  Chairman,  the  President  of  the 
Corporation  shall  preside  at  meetings  of 
the  Board.  In  the  absence  or 
unavailability  of  the  Chairman,  the  Vice 
Chairman,  and  the  President,  the  , 
Members  present  at  the  meeting  shall 
designate  a  Presiding  Officer. 

5.  At  any  meeting  of  the  Board  a 
quorum  shall  consist  of  five  Memben. 
The  act  of  a  majority  of  the  Members 
present  at  any  meeting  at  which  there  is 
a  quorum  shall  be  the  act  of  the  Board. 

6.  The  General  Counsel  of  the 
Department  of  Agriculture,  whose  office 
shall  perform  all  legal  work  of  the 
Corporation,  and  the  Associate  General 
Coimsel  for  International  AKain. 
Commodity  Programs  and  Food 
Assistance  Programs,  shall  serve  as 
General  Counsel  and  Associate  General 
Coonsel  of  the  Corporation, 
respectively. 

Compensation  of  Board  Members 

7.  The  compensation  of  each  Member 
shall  be  prescribed  by  the  Secretary  of 
Agriculture.  Any  Member  who  holds 
another  office  or  position  within  the 
Federal  Government  shall  receive 
compensation  at  the  rate  provided  for 
such  other  office  or  position  in  lieu  of 
compensation  as  a  Member. 

Officers 

8.  The  officers  of  the  Corporation 
shall  be:  a  President;  an  Executive  Vice 
President;  Vice  Presidents:  Deputy  Vice 
Presidents;  a  Secretary;  a  Deputy 
Secretary;  an  Assistant  Secretary;  a 
Controller;  a  Treasurer,  a  Chief 
Accountant;  and  such  additional 
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officers  as  the  Secretary  of  Agriculture 
may  appoint 

9.  The  Under  Secretary  of  Agriculture 
for  Farm  and  Foreign  Agricultural 
Services  shall  be  the  ex  officio  President 
of  the  Corporation. 

10.  The  following  officials  of  the  Farm 
Service  Agency  (FSA),  the  Foreign 
Agricultural  Service  (FAS),  the  Food 
and  Consiuner  Service  (FCS),  the 
Natural  Resources  Conservation  Service 
(NRCS),  and  the  Agricultural  Marketing 
Service  (AMS)  shall  be  ex  officio 
officen  of  the  Corporation: 


Administrator,  FSA .. 

Administrator,  AMS 

Administrator,  FAS  .. 

Administrator,  FCS  .. 

Chief.  NRCS _ 

General  Sales  Man- 
ager, FAS. 

Associate  Adminis- 
trator, FSA. 

Deputy  Adminis- 
trator, Commodity 
Operations,  FSA 

Deputy  Adminis- 
trator, Manage- 
ment, FSA. 

Deputy  Adminis- 
trator, Faun  Pro- 
grams, FSA 

Director,  Economic 
and  Policy  Analy- 
sis Staff.  FSA. 

Associate  Chief. 
NRCS. 

Deputy  Chief,  Natu- 
ral Resources  Con- 
servation Pro- 
grams, NRCS. 

Deputy  Chief,  Man- 
agement and  Stra- 
tegic Planning, 
NRCS. 

Executive  Assistant 
to  the  Adminis- 
trator, FSA 

Office  of  the  Admin- 
istrator, FSA. 

Ofiice  of  the  Admin- 
istrator, FSA. 

Director,  Financial 
Management  Divi- 
sion, FSA. 
Deputy  Director,  Fi- 
nancial Manage- 
ment Division,FSA 
Chief,  Financial  Ac- 
counting and  Re- 
porting Branch,  Fi- 
nancial Manage- 
ment Division, 
FSA. 

The  person  occupying,  in  an  acting 
capacity,  any  position  listed  in  this 
paragraph  shall,  during  occupancy  of 
such  position,  act  as  the  corresponding 
officer  of  the  Corporation. 

11.  Officers  who  do  not  hold  office  ex 
officio  shall  be  appointed  by  the 


Executive  Vice  Presi- 
dent 
Vice  President 
Vice  President 
Vice  President 
Vice  President 
Vice  President 

Vice  President 

Deputy  Vice  Presi- 
dent 

Deputy  Vice  Presi- 
dent. 

Deputy  Vice  Presi- 
dent 

Deputy  Vice 
Pesident 

Deputy  Vice  Presi- 
dent 

Deputy  Vice  Presi- 
dent 


Deputy  Vice  Presi- 
dent 


Secretary. 

Deputy  Secretary. 
Assistant  Secretary. 
Controller. 

Treasurer. 

Chief  Accountant 


Secretary  of  Agriculture  and  shall  hold 
office  until  their  respective 
appointments  shall  have  been 
terminated. 

The  President 

12.  The  President  shall  have  general 
supervision  and  direction  of  the 
Corporation,  its  officen  and  employees. 

The  Vice  Presidents 

13.  (a)  The  Executive  Vice  President 
shall  be  the  chief  executive  officer  of  the 
Corporation.  Except  as  provided  in 
paragraphs  (b),  (c),  (d),  (e),  and  (f) 
below,  the  Executive  Vice  President 
shall  have  general  supervision  and 
direction  of:  the  preparation  of  policies 
and  programs  for  submission  to  the 
Board;  the  administration  of  the  policies 
and  programs  approved  by  the  Board; 
and  the  day-to-day  conduct  of  the 
business  of  the  Corporation  and  its 
officers  and  employees. 

(b)  The  Vice  President  who  is  the 
Administrator,  FAS,  shall  be 
responsible  for  preparation  few 
submission  by  the  Executive  Vice 
President  to  the  Board  of  those  policies 
and  programs  of  the  Corporation  which 
are  for  performance  through  the 
facilities  and  personnel  of  FAS.  This 
Vice  President  shall  have  responsibility 
for  the  administration  of  those 
operations  of  the  Corporation,  under 
policies  and  programs  approved  by  the 
Board,  which  are  carried  out  through 
facilities  and  personnel  of  FAS,  and 
shall  perform  such  special  duties  and 
exercise  such  powers  as  may  be 
prescribed,  from  time  to  time,  by  the 
Secretary  of  Agriculture,  the  Board,  or 
the  President  of  the  Corporation. 

(c)  The  Vice  President  who  is  the 
Administrator,  AMS,  shall  be 
responsible  for  the  administration  of 
those  operations  of  the  Corporation, 
under  policies  and  programs  approved 
by  the  Board,  which  are  carried  out 
through  facilities  and  personnel  of 
AMS. 

This  Vice  President  shall  perform 
such  special  duties  and  exercise  such 
powers  as  may  be  prescribed,  from  time- 
to-time,  by  the  Seoetary  of  Agriculture, 
the  Board,  or  the  President  of  the 
Corporation. 

(a)  The  Vice  President  who  is  the 
General  Sales  Manager,  FAS,  shall  be 
responsible  for  preparation  for 
submission  by  Uie  Executive  Vice 
President  to  the  Board  of  those  policies 
and  programs  of  the  Corporation  which 
are  for  performance  through  the 
facilities  and  personnel  of  FAS.  This 
Vice  President  shall  also  have 
responsibility  for  the  administration  of 
those  operations  of  the  Corporation, 
under  the  policies  and  programs 


approved  by  the  Board,  which  are  . 
carried  out  through  facilities  and 
personnel  of  FAS,  and  shall  perform 
such  special  duties  and  exercise  such 
powers  as  may  be  prescribed,  from  time- 
to-time,  by  the  Seoetary  of  Agriculture, 
the  Board,  or  the  Presickmt  of  the 
Corporation. 

(e)  The  Vice  Presidmt  who  is  the 
Administrator,  FCS,  shall  be  responsible 
for  the  administration  of  those 
operations  of  the  Corporation,  under 
policies  and  programs  approved  by  the 
Board,  which  are  carried  out  through 
focilities  and  personnel  of  FCS.  This 
Vice  President  shall  perform  such 
special  duties  and  exercise  such  powers 
as  may  be  prescribed,  from  time-to-time. . 
by  the  Secretary  of  Agriculture,  the 
Board,  or  the  President  of  the 
Corporation. 

(f)  The  Vice  President  who  is  the 
Chief,  NRCS,  shall  be  responsible  for 
preparation  for  submission  by  the 
Executive  Vice  President  to  the  Board  of 
those  policies  and  programs  of  the 
Corporation  which  are  for  performance 
through  the  facilities  and  personnel  of 
NRCS.  This  Vice  President  shall  have 
responsibility  for  the  administration  of 
those  operations  of  the  Corporation, 
under  policies  and  programs  approved 
by  the  Board,  which  are  carried  out 
through  facilities  and  personnel  of 
NRCS,  and  shall  perform  such  special 
duties  and  exercise  such  powers  as  may 
be  prescribed,  from  time-to- time,  by  the 
Secretary  of  Agriculture,  the  Board,  or 
the  President  of  the  Corporation. 

14.  The  Vice  President  who  is  the 
Associate  Administrator,  FSA,  and  the 
Deputy  Vice  Presidents  shall  assist  the 
Executive  Vice  President  to  such  extent 
as  the  President  or  the  Executive  Vice 
President  shall  prescribe,  and  shall 
perform  such  special  duties  and 
exercise  such  powers  as  may  be 
prescribed,  from  time-to-time,  by  the 
Secretary  of  Agriculture,  .the  Board,  the 
President  of  the  Corporation,  or  the 
Executive  Vice  President  of  the 
Corporation. 

The  Secretary 

15.  The  Secretary  shall:  attend  and 
keep  the  minutes  of  all  meetings  of  the 
Board;  serve  all  required  notices  of 
meetings  of  the  Board;  sign  all  papers 
and  instruments  that  require  the 
Secretary's  signature;  attest  the 
authenticity  of  and  affix  the  seal  of  the 
Corporation  upon  any  instrument 
requiring  such  action;  and  perfcwm  such 
other  duties  and  exercise  such  other 
powers  as  are  commonly  incidental  to 
the  Office  of  Secretary  as  well  as  such 
other  duties  as  may  be  prescribed,  from 
time-to-time,  by  the  President  or  the 
Executive  Vice  President 
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The  ConlroUn- 

16.  The  Controller  shall:  have  chai^ge 
of  all  fiscal  and  accounting  affairs  of  the 
Corporation,  including  all  borrowings 
and  related  financial  arrangements  and 
claims  activities,  and  perform  such 
other  duties  as  may  be  prescribed,  from 
time- to-time,  by  the  President  or  the 
Executive  Vice  President. 

TheTraaMUOT 

17.  (a)  The  Treasurer  shall:  assist  the 
Controller  in  the  administration  of  all 
Gscal  and  accounting  affairs  of  the 
Corporation,  including  all  borrowings 
and  related  financial  arrangements  and 
claims  activities,  and  perform  such 
other  duties  relating  to  the  fiscal  and 
accounting  affairs  of  the  Corporation  as 
may  be  prescribed,  from  time-to-time, 
by  the  Controller,  the  President,  or  the 
Executive  Vice  President. 

(b)  The  Treasurer,  under  the  general 
supervision  and  direction  of  the 
Controller,  shall:  supervise  the  receipt 
and  disbursement  of  all  funds  of  the 
Corporation;  designate  qualified  persons 
to  authorize  disbursement  of  corporate 
funds;  be  responsible  for  documents 
relating  to  the  general  Tmancing 
operations  of  the  Corporation;  and 
supervise  the  claims  activities  of  the 
Corporation.  .    . 

The  Chief  Accountant 

18.  The  Chief  Accountant,  under  the 
general  supervision  and  direction  of  the 
Controller,  shall:  have  charge  of  the 
general  accounting  books  and  accounts 
of  the  Corporation  and  the  preparation 
of  financial  statements  and  reports;  be 
responsible  for  the  issuance  of  policies 
and  practices  related  to  accounting 
matters  and  procedures,  including  those 
dealing  with  official  inventories  and 
records;  and  perform  such  other  duties 
relating  to  the  fiscal  and  accounting 
afl^airs  of  the  Corporation  as  may  be 
prescribed,  from  time-to-time,  by  the 
Controller. 

Other  Officials 

19.  Except  as  otherwise  authorized  by 
the  Secretary  of  Agricultiue  or  the 
Board,  the  operations  of  the  Corporation 
shall  be  carried  out  through  the  facilities 
and  personnel  of  FSA,  FAS,  PCS,  AMS, 
and  NRCS  in  accordance  with  any 
assignment  of  functions  and 
responsibilities  made  by  the  Secretary  of 
Agriculture  and,  within  the  respective 
agency  or  office,  by  the  Administrator  of 
FSA.  FAS,  FCS,  or  AMS,  the  Chief 
NRCS,  or  the  General  Sales  Manager, 
FAS. 

20.  The  Directors  of  the  divisions  of 
FSA  and  the  Directors  of  the  Kansas 
City  Commodity  Office  and  the  Kansas 
City  Management  Office  of  FSA  shall  be 


Contracting  Officers  of  the  Corporation 
and  executives  of  the  Corporation  in 
general  charge  of  the  activities  of  the 
Corporation  carried  out  *.hrough  thefr 
respective  divisions  or  offices  in 
accordance  with  these  Bylaws  and 
applicable  programs,  policies,  and 
procedures. 

Contracts  of  the  Corporation 

21.  Contracts  of  the  Corporation 
relating  to  any  of  its  activities  may  be 
executed  in  its  name  by  the  Secretary  of 
Agriculture  or  the  President.  The  Vice 
Presidents,  the  Deputy  Vice  Presidents, 
the  Controller,  the  Treasurer,  and  the 
Directors  of  the  divisions  of  FSA  and 
the  Directors  of  the  Kansas  City 
Commodity  Office  and  the  Kansas  City 
Management  Office  of  FSA  may  execute 
contracts  relating  to  the  activities  of  the 
Corporation  for  which  they  are 
respectively  responsible. 

22.  The  Executive  Vice  President  and, 
subfect  to  the  written  approval  by  the 
Executive  Vice  President  of  each 
appointment,  the  Vice  Presidents,  the 
Deputy  Vice  Presidents,  the  Controller, 
and  the  Directors  of  the  divisions  of 
FSA  and  the  Directors  of  the  Kansas 
City  Commodity  Office  and  the  Kansas 
City  Management  Office  of  FSA  may 
appoint,  by  written  instrument,  such 
Contracting  Officers  as  they  dbem 
necessary,  who  may,  to  the  extent 
authorized  by  such  instrument,  execute 
contracts  in  the  name  of  the 
Corp>oration.  A  copy  of  each  such 
instrument  shall  be  filed  with  the 
Secretary  of  the  Corporation. 

23.  Appointments  of  Contracting 
Officers  may  be  revoked  by  written 
instruction  or  instrument  by  the 
Executive  Vice  President  or  the  official 
who  made  the  appointment  A  copy  of 
each  instrument  shall  be  filed  with  the 
Secretary  of  the  Corporation. 

24.  Employees  of  FSA,  FAS,  FCS, 
AMS  and  NRCS  may  execute  contracts 
on  behalf  of  the  Corporation  as 
delegated  to  them  in  accordance  with 
applicable  dockets  of  the  Corporation, 
program  regulations,  or  delegations 
approved  by  the  President  or  Vice 
Ptesidents  of  the  Corporation- 
Annual  report 

25.  The  Executive  Vice  President  shall 
be  responsible  for  the  preparation  of  an 
annuaJ  report  of  the  activities  of  the 
Corporation,  which  shall  be  filed  with 
the  Secretary  of  Agriculture  and  with 
the  Board. 

Amendments 

26.  These  Bylaws  may  be  altered, 
amended,  or  repealed  by  the  Secretary 
of  Agriculture  or  the  Board. 


Appraral  Of  Board  Actioa 

27.  The  actions  of  the  Board  shall  he 
subject  to  the  approval  of  the  Secretary 
of  Agriculture. 

I.  Juanita  B.  Duiiels,  Acting  Secretary, 
Commodity  Credit  Corporation,  do  hereby 
certify  that  the  above  is  a  full,  true,  and 
correct  copy  of  the  Bylaws  of  Commodity 
Credit  Corporation,  as  amended  Novambv  3, 
1997. 

In  writness  wheroof  I  have  officially 
lulMcribed  my  name  and  have  cauaed  the 
corporate  aeal  ol  the  said  Corporation  to  be 
fixed  this  third  day  of  November,  1997. 
fnanila  B.  Daniels, 
Acting  Secretary,  Coaunodity  Ciedit 
Corporation. 
[FR  Doc.  97-32544  Filed  12-11-07;  8:45  ami 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
(Dockal  No.  97-071NI 

National  Advisory  Committee  on  Meat 
and  Poultry  Inspection 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Notice. 


The  National  Advisory 
Committee  on  Meat  and  Poultry 
Inspection  will  meet  on  January  13  and 
14, 1998,  to  continue  its  consideration 
of  three  policy  issues  that  it  began 
discussing  at  its  September  9,  10,  and 
11, 1997,  meeting:  (1)  Interstate 
shipment  of  State- inspected  product;  (2) 
Hazard  Analysis  and  Critical  Control 
Point  (HACQ*)  inspection  models;  and 
(3)  inspection  resource  management  in 
a  HACCP  environment.  The  Committee 
%vill  consider  two  new  issues  at  the 
January  meeting:  (1)  Roles  of  Federal, 
State,  and  local  governments  in  farm-to- 
table  food  safety;  and  (2)  policy  on 
pathogen  testing  and  product 
disposition.  All  interested  persons  are 
welcome  to  attend  the  meeting  and  to 
submit  written  comments  and 
suggestions  concerning  issues  the 
Committee  plans  to  consider. 
DATES:  The  meeting  will  be  held  on 
January  13  and  14, 1998,  from  8:00  a.m. 
until  6:00  p.m. 

COMMDfTD:  Please  send  written 
comments  on  topics  the  Committee  will 
consider  at  the  January  meeting  to  the 
FSIS  Docket  Qerk:  Docket  97-071N, 
Room  102  Cotton  Annex  Building,  300 
12th  Street,  SW,  Washington.  DC 
20250-3700.  Comments  may  also  be 
sent  by  facsimile  to  (202)  205-0381.  The 
comments  and  the  official  transcript  of 
the  meeting,  when  it  becomes  available. 
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may  be  viewed  in  the  Docket  Clerk's 
office. 

ADDRESSES:  The  meeting  will  take  place 
in  the  Capitol  Room  of  the  Hyatt 
Regency  On  Capitol  Hill  Hotel,  400  New 
Jersey  Avenue,  NW,  Washington,  DC 
20001  at  (202J  737-1234. 
Km  FUfTTHER  INFCMMATION  CONTACT: 
Contact  Mr.  Michael  N.  Micchelli  at 
(202)  720-6269  or  FAX  to  (202)  690- 
1030.  Attendees  will  be  required  to 
register  at  the  meeting. 

SUPPLEMENTARY  INFORMATION: 

On  February  12. 1997.  the  Secretary  of 
Agriculture  renewed  the  charter  for  the 
Advisory  Committee  on  Meat  and 
Poultry  Inspection.  The  Committee 
provides  advice  and  recommendations 
to  the  Secretary  of  Agriculture  regarding 
Federal  and  State  meat  and  poultry 
inspection  programs. 

Membership  of  the  Committee  is 
drawn  from  representatives  of  consumer 
groups,  producers,  processors,  and 
marketers  from  the  meat  and  poultry 
industry,  and  State  government  officials. 
The  current  members  of  the  National 
Advisory  Committee  on  Meat  and 
Poultry  Inspection  are: 
Dr.  Deloran  M.  Allen,  Excel  Corporation 
Dr.  William  L.  Brown,  ABC  Research 

Corpioration 
Terry  Burkhardt,  Wisconsin  Bureau  of 

Meat  Safety  and  Inspection 
Caroline  Smith-DeWaal,  Center  for 

Science  in  the  Public  Interest 
Nancy  Donley,  Safe  Tables  Our  Priority 
Carol  Tucker  Foreman,  Safe  Food 

Coalition 
Michael  J.  Gregory,  Hudson  Foods  Inc. 
Dr.  Cheryl  Hall,  Foster  Farms,  Inc. 
Dr.  Margaret  Hardin,  National  Pork 

Producers 
Alan  Janzen,  Circle  Five  Feedyards,  Inc. 
Eh-.  Daniel  E.  LaFontaine,  South 
Carolina  Meat-Poultry  Inspection 
Department 
Dr.  Dale  Morse,  New  York  Office  of 

Public  Health 
Rosemary  Mucklow,  National  Meat 

Association 
William  Rosser,  Texas  Department  of 

Public  Health 
J.  Myron  Stoltzfus.  Stoltzfus  Meats 
Dr.  David  M.  Theno,  Jr.,  Foodmaker  Inc. 
At  the  public  meeting,  the  Committee 
will  organize  into  subcommittees  to 
study  the  issues.  The  Committee  has 
three  standing  subcommittees  to 
deliberate  on  specific  issues  and  make 
recommendations  to  the  whole 
Committee. 

The  five  principal  topics  that  the 
Committee  will  consider  at  the  meeting 
are:  (1)  Interstate  shipment  of  State- 
inspected  product;  (2)  HACCP 
inspection  models;  (3)  inspection 


resource  management  in  a  HACCP 
environment;  (4)  roles  of  Federal,  State, 
and  local  governments  in  farm-to-table 
food  safety;  and  (5)  policy  on  pathogen 
testing  and  product  disposition. 

The  meeting  is  open  to  the  public  on 
a  space-available  basis.  Interested 
persons  will  have  an  opporttmity  to 
discuss  issues  relating  to  the  activities 
of  the  Committee  and  may  file 
comments  with  the  Committee  in  the 
manner  described  above  in  COMMENTS. 

Done  in  Washington.  DC,  on:  December  4. 
1997. 

Thomas  J.  Billy, 

Adaiinistrator. 

(FR  Doc.  97-32489  Filed  12-11-97;  8:45  am] 

BHJJNQ  CODE  3410-IM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Oregon  Coast  Provincial  Advisory 
Committee  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

StJMMARY:  The  Oregon  Coast  Provincial 
Advisory  Committee  (PAC)  will  meet  on 
January  8,  1998,  in  Florence.  Oregon,  at 
the  Florence  Events  Center,  715  Quince 
Street,  Florence,  OR.  The  meeting  will 
begin  at  9:00  a.m.  and  continue  until 
3:30  p.m.  Agenda  items  to  be  covered 
include:  (l)  Reports  from  PAC 
Subcommittees  (Adapative  Management 
Area,  Water  Quality/Fish,  Media,  and 
Timber);  (2)  FY  1997  PAC 
Accomplishments/FY  1998  Outlook; 
and  (3)  Water  Quality  Report  (Clean 
Water  Act  and  Water  Quality  Mgmt. 
Plans)/303d  Designations.  All  Oregon 
Coast  Provincial  Advisory  Conmiittee 
meetings  are  open  to  the  public.  Two 
15-minute  open  public  forums  are 
scheduled  for  10:00  a.m.  and  2:45  p.m. 
Interested  citizens  are  encouraged  to 
attend.  The  committee  welcomes  the 
public's  written  comments  on 
committee  business  at  any  time. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Trish  Hogervorst,  Public  Affairs 
Officer.  Bureau  of  Land  Management,  at 
(503)  375-5657,  or  write  to  Forest 
Supervisor,  Siuslaw  National  Forest, 
P.O.  Box  1148,  Corvallis,  Oregon  97339. 

Dated:  December  4, 1997. 
Jamas  R.  Fumislk, 
Forest  Superrisor. 
[FR  Doc.  97-32537  Filed  12-11-97;  8:45  am) 

■KXJNG  CODE  3410-1t-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Fritchie  Marsh  Hydrologic  Restoration 
Project  (PO-6),  St  Tammany  Parfsh. 
LA 

AGENCY:  Natural  Resources 
Conservation  Service 
ACTION:  Notice  of  a  finding  of  no 
significant  impact 

summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500),  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  U.S. 
Department  of  Agriculture  Natural 
Resources  Conservation  Service,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Fritchie  Marsh  Hydrologic  Restoration 
Project,  St.  Tammany  Parish,  Louisiana. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Donald  W.  Gohmert,  State 
Conservationist,  Natural  Resources 
Conservation  Service,  3737  Government 
Streets  Alexandria,  Louisiana  71302. 
telephone  (318)  473-7751. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  the 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Donald  W.  Gohmert,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

This  plan  proposes  to  redoce  wetland 
loss  an  approximately  5.024  acres  of 
intermediate  marsh  in  St.  Tammany 
Parish,  Louisiana.  Project  measures 
include  5,700  linear  feet  of  channel 
enlargement,  installation  of  a  steel 
sheetpile  weir  with  boat  bay  and 
installation  of  a  reinforced  concrete 
conduit. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  as  been 
forwarded  to  the  Enviroiunental 
Protection  Agency  and  to  various 
Federal,  State  and  local  agenci^  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Donald  W.  Gohmert 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal : 
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Dated:  Dscember  4. 1M7. 
Doaay  W.  GohMHt. 
State  Conservationist. 

|FR  Doc.  97-32494  Filed  12-11-97;  8:45  ami 
■LUNQ  COOl  M10-14-M 

DEPARTMENT  OF  AGRICULTURE 

Natural  Rasourcas  Conaarvatlon 
Sarvica 

Whitewatar  RIvar  Watarstiad.  Olmatad, 
WatMaha  and  Winona  Countlaa.  MN 

agency:  USDA  Natural  Resources 
Conservation  Service. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Purmiant  to  Section  102(2Xc) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Whitewater  River  Watershed,  Olmsted, 
Wabasha  cmd  Winona  Counties, 
Minnesota. 

FOR  FURTHER  VIFORMATION  CONTACT: 
William  Hunt,  State  Conservationist, 
NRCS.  375  Jackson  Street  Suite  600,  St. 
Paul.  MN  55101. 

SUPPI.EMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  William  Hunt,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purposes  are  watershed 
protection  and  water  quality.  The 
planned  works  of  improvement  include 
conservation  land  treatment  measures, 
accelerated  technical  assistance  and 
project  administration  for  land 
treatment. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
fcawaided  to  the  Environmental 
Protaction  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limitMl  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
William  Stokes  Jr.  at  (612)  602-7886. 


No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Thii  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultatioa  with  State 
and  local  officials) 

Dated:  December  2. 1997. 
WilUaniHuiit, 
State  Conservationist. 
(FR  Doc.  97-32482  Filed  12-11-97;  8:45  am) 

•ILUNa  OOOC  M1S-1S-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPt^  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Submlaaion  for  OMB  Ravfaw; 
Commant  Raquaat  for  Nonprofit 
Aganq^  Survays  in  tha  Banaftt/Coat 
Analyala  of  ttia  Javtta-Wagnar-O'Day 


AOENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Submission  for  OMB  Review; 

comment  request. 

SUMMARY:  The  Committee  for  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled  (the  Committee)  is  inviting 
public  comment  on  surveys  submitted 
for  review  by  the  Office  of  Management 
and  Budget  (OMB)  as  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  Committee  is 
seeking  public  comment  on  surveys 
being  conducted  as  part  of  a 
comprehensive  Benefit/Cost  Analysis  of 
the  JWOD  Program.  This  request  is  for 
two  new  collections  of  information  with 
a  survey  of  nonprofit  agencies  (NPAs) 
participating  in  the  JWOD  Program  and 
a  survey  of  nonprofit  agencies  affiliated 
with  National  Industries  for  the  Blind 
(NIB)  or  NISH  that  are  not  participating 
in  the  JWOD  Program.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  this 
collection  of  information  was  published 
on  August  8, 1997  (62  FR  42743). 
DATES:  Submit  comments  to  OMB  on  or 
before  January  12, 1908. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Daniel  Werfei,  Desk 
Officer  for  the  Committee  for  Purchase, 
Office  of  Information  and  Regulatory 
ACEain,  Office  of  Management  and 
Budget.  725  17th  Street.  NW.  Room 
10235.  New  Executive  Office  Building. 
Washington,  DC  20503.  Requests  for 
copies  of  the  OMB  submission  and  the 
proposed  information  collections 


should  be  submitted  to  Sheryl  Kennerly. 
Committee  for  Purchase  from  People 
Who  Are  Blind  or  Severely  Disabled, 
1215  Jeffsrson  Davis  Highway,  Suite 
310,  Arlington,  VA  22202-4302. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Sheryl  Kennerly,  Committee  for 
Purchase  from  People  Who  Are  Blind  or 
Severely  Disabled,  1215  Jefferson  Davis 
Highway,  Suite  310,  Arlington,  VA 
22202-4302,  telephone:  703-603-7747, 
fox:  703-603-0655,  email: 
skennerlOjwod.gov . 

SUPPI^MENTARY  MFORMATION:  The 
enabling  regulations  for  the  JWOD  Act 
prescribe  that  the  Committee:  "Conduct 
a  continuing  study  and  evaluation  of  its 
activities  under  the  JWOD  Act  for  the 
purpose  of  assuring  the  effective  and 
efficient  administration  of  the  JWOD 
Act.  The  Committee  may  study, 
independently,  or  in  cooperation  with 
other  public  or  nonprofit  private 
agencies,  problems  relating  to:  (1)  The 
employment  of  the  blind  or  individuals 
with  other  severe  disabilities  *  *  *." 
(41  CFR  Ch.  51-2.2(g)) 

As  part  of  the  effort  to  evaluate  its 
activities  and  study  the  employment  of 
individiuds  who  are  blind  or  severely 
disabled,  the  Committee  has  initiated  a 
comprehensive  analysis  of  benefits  and 
costs  of  the  JWOD  Program.  The 
following  survey  instruments  included 
in  the  submission  for  OMB  approval  are 
required  to  collect  data  for  determining 
the  benefits  and  costs  of  the  JWOD 
Program  on  nonprofit  agencies  that 
participate  in  the  JWOD  Program, 
commercial  contractors,  and  society  or 
taxpayers  in  general.  The  data  from  the 
following  surveys  will  be  used  in 
conjunction  vrith  external 
environmental  data  to  conduct  analysis 
of  before  and  after  JWOD  participation 
and  to  make  comparisons  between 
JWOD  participating  and 
nonparticipating  nonprofit  agencies. 
Comments  should  reference  the  title  of 
the  collection  of  information  to  which 
they  apply. 

Title:  Survey  of  JWOD  Participating 
Agencies. 

Type  of  Review:  New  collection. 

Frequency:  One-time. 

Affected  Public:  State,  local  and 
private  nonprofit  agencies  that  were 
participating  in  the  JWOD  Program  at 
the  end  of  Fiscal  Year  1996. 

Burden  Estimate: 

Responses:  562. 

Total  Biutlen  Hours:  1,124  houn. 

Average  Burden  per  respondent:  2 
hours. 

Abstract:  The  burden  estimate  above 
is  based  on  an  estimated  number  of 
responses  to  a  survey  of  all  624  NPAs 
participating  in  the  JWOD  Program  at 
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the  end  of  Fiscal  Year  1996.  The  average 
burden  per  respondent  was  determined 
from  a  pretest  with  a  small  number  of 
NPAs  chosen  to  represent  a  variety  of 
respondents  in  terms  of  JWOD  sales  and 
length  of  time  participating  in  the 
program.  The  mail  survey  will  collect 
data  to  measure  direct  and  indirect 
financial  impacts  in  terms  of  increased 
or  reduced  non-JWOD  sales,  induced  or 
suppressed  charitable  donations,  and 
shortfilll  or  excess  of  JWOD  revenues. 
Other  potential  impacts  to  be  measured 
include  effects  on  non-JWOD 
production  capacity,  effects  on 
workplace  conditions,  and  effects  on  the 
agencies'  abilities  to  fulfill  their  overall 
missions.  Data  is  being  collected  for  the 
two  years  prior  to  participation  in  JWOD 
and  for  the  five  most  recent  years  of 
participation. 

Title:  Survey  of  Organizations 
Associated  with  NIB  or  NISH. 

Type  of  Review:  New  Collection. 

Frequency:  One-time. 

Affected  Public:  A  sample  of  State, 
local  and  private  nonprofit  agencies  that 
are  affiliated  with  NIB  or  with  NISH  that 
are  not  participating  in  the  JWOD 
Program. 

Burden  Estimate: 

Responses:  275. 

Total  Burden  Hours:  275  hours. 

Average  Burden  per  respondent:  1 
hour. 

Abstract:  The  burden  estimate  above 
is  based  on  an  estimated  number  of 
responses  to  a  survey  of  300  NPAs 
affiliated  with  NISH  and  5  NPAs 
affiliated  with  NIB  that  are  not 
participating  in  the  JWOD  Program.  The 
average  burden  per  respondent  was 
determined  from  a  pretest  with  a  small 
number  of  NPAs  chosen  to  represent  a 
variety  of  respondents  in  terms  of  size. 
The  mail  survey  collects  data  from 
NPAs  not  participating  in  the  JWOD 
Program  in  order  to  make  comparisons 
with  participating  NPAs  in  the  "after" 
time  periods  and  to  assess  any 
diflierences  due  to  JWOD  participation, 
while  accoimting  for  geographic  and 
macro-economic  factors  using 
environmental  data  obtained  fit>m 
external  sources.  This  survey  also 
collects  financial  and  non-financial 
information  comparable  to  the 
information  in  the  above  survey. 

Dated:  December  9, 1997. 
Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  97-32558  Filed  12-11-97;  8:45  am] 

aiLUNO  OOOC  «3S3-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
prociu^ment  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  12, 1998. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  MFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  imp{u:t  of  the  proposed 
actions. 

U  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  froia  nonprofit  agencies 
emplojdng  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  vtdll  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractora  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48C)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 


Procurement  List  Comments  on  this 
certification  are  invited. 

Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  the  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Gloves,  Chemical  ft  Oil  Protective 

8415-01-012-9294 
8415-01-013-7382 
8415-01-013-7384 
8415-01-147-6362 
8415-01-147-9540 

NPA:  Bestwork  Industries  for  the  Blind, 
Inc.,  Westmont.  New  Jersey. 

Services 

Janitorial/Custodial 

U.S.  Army  Reserve  Center,  443  Route 
119  N,  Indiana,  Pennsylvania. 

NPA:  ICW  VocaUonal  Services,  Inc., 
Indiana,  Pennsylvania. 

Janitorial/Custodial 

Johnstown  Aviation  Support  Facility, 

Airport  Road  #2,  Johnstovra, 

Peimsylvania. 
NPA:  Goodwill  Industries  of  the 

Connemaugh  Valley,  Johnstown. 

Pennsylvania. 

Mailroom  Operation 

U.S.  Army  Corps  of  Engineers. 

Humplueys  Engineer  Center  Support 

Activity,  Kingman  Building, 

Telegraph  and  Leaf  Road,  Fort 

Belvoir,  Virginia. 
NPA:  Sheltered  Occupational  Center  of 

Northern  Virginia.  Arlington, 

Virginia. 
Beverly  L.  Milkman, 
Executive  DirecU^. 
[FR  Doc.  97-32559  Filed  12-11-07;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procuremant  List;  Additions 

AOENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
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EFFECTIVE  DATE:  January  12. 1998. 

AOOnESSet:  Committee  for  PurchaM 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3.  Suite  310. 
1215  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-4302. 

FOn  FUKTHEft  MFORMAT10N  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPP1.E1IENTARY  INFOmUTKIN:  On  June 
27  and  October  24,  1997.  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notices  (62  FR  34686  and  55390)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  und^r  41  U.S.Q 
46-48C  and  4^CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entitiea. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
conunodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  fiimiah  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagno^ 
O'Day  Act  (41  U.S.C  4&-t8c)  in 
connection  with  the  commodities  and 
tervicaa  proposed  for  addition  to  the 
Procurement  LiaL 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commoditiaa 

Pad,  Floor  Polishing 

7910-01-36^-6975 

Box,  Shipping 

811S-00-050-5237 
8115-01-015-1314 
811S-01-01S-1313 


Senrkas 

Janitorial/Custodial 

Federal  Building,  1301  Clay  Street. 
Oakland.  California 

Janitorial/Custodial 

Libby  USARC,  New  Haven.  Connecticut 

Janitorial/Custodial 

Paul  J.  Sutcovoy  USARC,  Waterbury. 
Connecticut 

Mailroom  Operation 

Department  of  the  Interior,  1849  C 
Street.  NW,  Washington,  DC 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Berarly  L.  Milkman. 
Executiw  Dinctor. 
[FR  Doc.  97-32560  Filed  12-ll-«7: 8:45  am) 


DEPARTMENT  OF  COMMERCE 
[Dodm  NOl  970827207-7207-01] 

RnancM  Assistance  for  Internship 
PfOQfwn  for  Postseoondafy  Students 

AGENCY:  Deftartment  of  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Commerce 
(DoC)  is  establishing  a  postsecondary 
internship  program  to  aid  and  promote 
experientiaJ  training  activities  which 
foster  future  employment  in  DoC  or  the 
Federal  Government  in  general.  U.S. 
citizens  enrolled  as  students  in  two-and 
four-year  accredited  educational 
institutions  will  participate  in  on-site 
work  experiences  in  DoC  bureaus  and 
offices  in  order  to  integrate  academic 
theory  and  workplace  requirements; 
gain  relevant  skills  and  knowledge; 
explore  Federal  career  options:  develop 
professional  networks:  and  develop  a 
greater  awareness  of  the  role  of  Federal 
agencies.  The  program  will  be 
administered  through  a  partnership 
between  the  DoC  and  non-profit  and/or 
educational  institution(s)  and  funded  by 
cooperative  agreement(s).  This  notice 
solicits  proposals  from  eligible 
institutions  that  desire  to  collaborate 
with  the  DoC  on  this  initiative. 
Student  opportunities  will  be 
primarily  in  the  Washington.  D.C 
metropolitan  area,  but  will  include  field 
locations  outside  the  area.  Summer 
internship  sessions  will  be  for  a  ten- 
week  (wriod.  Academic  semester  or 
quarter  internship  sessions  will  be 
struct\ired  to  coincide  with  the 
arademir  calendar  of  the  students' 


institutions.  Institutions  that  are 
selected  as  training  partners  will 
develop  and  administer  a 
comprehensive  internship  program.  The 
DoC  will  serve  as  hosts  for  the  student 
interns  and  provide  program  supixirt 
through  the  financial  assistance  award; 
however,  students  may  be  assigned  to 
work  in  Federal  agencies  other  than 
DoC.  When  interns  are  assigned  to  other 
Federal  agencies,  those  agencies  %vill 
reimburse  DoC  for  costs  associated  with 
the  interns.  There  will  be  no  employer- 
employee  relationship  between  the  DoC 
and  its  hosted  interns.  Interns  will 
receive  stipends.  Round-trip  air  or 
ground  transportation  between  the 
metropolitan  D.C.  area  (or  field  job 
location)  and  the  students'  residence  or 
school  site  will  also  be  provided  to 
interns  as  needed.  The  number  of 
available  internships  will  vary 
depending  upon  the  financial  position 
of  the  potential  host  offices  and  bureaus, 
but  for  the  purposes  of  this  notice,  the 
following  will  be  used  for  projections: 
twenty-five  student  interns  for  the 
summer  session,  and  five  students  for 
each  academic  year  session. 

Selected  institution(s)  will  perform 
the  following  functions:  Outreach  and 
recruitment;  application  processing  and 
referral;  selection  notification  and 
follow  up;  logistics,  including 
temporary  housing  and 
accommodations;  orientation  and 
communication;  enrichment  activitiea 
program;  intern  personnel  and  pay 
administration;  intern  monitoring; 
intern  evaluation;  program  evaluation; 
and  evaluation  reporting. 
DATES:  Applications  must  be  received 
no  later  than  5:00  p.m..  Eastern 
Standard  Time,  February  10, 1998. 
ADDRESSES:  Applicants  must  submit  one 
signed  original  plus  two  (2)  copies  of 
the  application,  including  all 
information  required  by  the  application 
kit.  Applications  must  be  mailed  to: 
U.S.  Department  of  Commerce.  Office  of 
Executive  Assistance  Management. 
Attn.:  Carol  A.  Hayashida.  Room  H6020. 
14th  &  Constitution  Avenue,  N.W., 
Washington.  DC.  20230. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Carol  Hayashida.  (202)  482-3288. 

SUPPCEMENTARY  INFORMATION: 

Authority 

5  U.S.C  7201  requires  that  each 
Executive  agency  conduct  a  continuing 
program  for  the  recruitment  of  membws 
of  minorities  to  address 
underrepresentation  of  minorities  in 
various  categories  of  Federal 
employment.  The  DoC  uses  this 
authority  as  a  recruitment  mechanism  in 
order  to  increase  the  applicant  pool  of 


candidates  for  its  jobs.  However, 
applications  will  be  accepted  from  any 
eligible  institution,  and  applications  for 
internships  shall  be  accepted  frtim  all 
students  meeting  program  eligibility 
criteria  and  will  not  be  limited  only  to 
minority  students.  Application,  referral 
and  selection  processes  shall  be 
conducted  without  any  consideration  of 
race,  ethnicity,  gender,  or  other  personal 
factors.  Executive  Order  12876  provides 
for  Executive  departments  to  enter  into, 
among  other  things,  cooperative 
agreements  with  Historically  Black 
Colleges  and  Univeraities  (HBCUs)  to 
further  the  goals  of  the  Executive  Order, 
principally  that  of  strengthening  the 
capacity  of  HBCUs  to  provide  quality 
education,  and  to  increase  opportunities 
to  participate  in  and  benefit  from 
Federal  programs.  Executive  Order 
12900  calls  for  Executive  departments  to 
develop  plans  to  increase  opportunities 
for  Hispanic  Americans  to  participate  in 
and  benefit  from  Federal  education 
programs. 

Program  Deacription 

A  number  of  potent  forces  have  come 
together  recently  to  significantly  curtail 
Federal  hiring  of  college  students. 
Downsizing  initiatives  have  influenced 
the  budgets  of  virtually  all  agencies  and 
the  possibility  of  reductions  in  force 
loom  for  many.  Additionally,  and 
related  to  downsizing,  changes  in  the 
manner  in  which  students  are  included 
in  organizations'  employee  ceiling 
coimts  have  drastically  reduced  the 
number  of  work-study  opportimities 
they  offer.  One  approach  to  ensuring 
that  the  Government  can  mAintnin  some 
level  of  visibility  and  attractiveness  to 
the  "best  and  brightest"  college  students 
is  to  develop  partnerahips  between 
Federal  departments  and  nonprofit  or 
educationcd  institutions;  the  DoC  has 
experimented  successfully  with  these 
types  of  collaborations  over  the  last 
several  years.  The  DoC  is  now  prepared 
to  launch  a  three-year  program  that  v^ill 
serve  to  improve  opportunities  for 
college  students  to  prepare  for  their 
transition  to  the  workplace  and  foster 
human  resource  diversity  in  DoC. 
Depending  upon  the  responsiveness  of 
the  institutions  which  submit 
applications,  more  than  one  institution 
may  be  selected  to  participate  in  this 
pr»zram. 

lAere  will  be  two  components  to  the 
program:  A  ten-week  summer  session 
and  an  academic  year  program  that 
consists  of  two  sessions.  The  length  of 
each  academic  year  session  vtrill  be 
structured  to  coincide  with  the 
academic  calendar  of  the  students' 
institutions,  e.g.,  semester  or  quarter 
hour  system;  applicants  who  wish  to 
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administer  an  academic  year  program 
must  indicate  the  proposed  duration  of 
the  academic  year  sessions.  The  first 
session  imder  this  program  will  begin 
summer  1998.  The  first  academic 
session  will  begin  in  fall  1998.  followed 
by  a  session  in  the  spring  of  1999.  This 
cycle  is  expected  to  be  repeated  until 
three  yeara  after  the  initial  grant  is 
awarded.  It  is  anticipated  that  intern 
opportimities  will  be  greater  during  the 
summer  sessions  than  the  academic  year 
sessions. 

In  addition  to  including  the 
mandatory  activities  described  below, 
an  organization  should  propose  an 
intern  program  design  that  represents  a 
comprehensive  approach  to  a  work- 
study  experience  and  its  own 
philosophy  about  workforce 
preparedness.  For  the  purposes  of  the 
proposal,  plans  and  budgets  should  be 
presented  separately  for  the  summer 
and  academic  year  sessions.  An 
organization  may  wish  to  collaborate 
with  DoC  on  a  summer  program  only, 
on  an  academic  year  program  only,  or 
on  both  a  summer  program  and  an 
academic  year-program;  it  is  not 
required  that  both  components  be 
included  in  an  application  in  order  to  be 
selected  as  a  recipient 

The  recipient(s)  selected  to  administer 
the  intern  program  must  conduct  the 
following  activities: 

Outreach  and  recruitment  Design, 
prepare,  duplicate  and  distribute 
application  materials  to  students. 
Collect  information  about  potential 
internship  openings  from  host  offices  to 
assist  in  identifying  student  applicants 
who  are  the  best  matches  for  the  offices' 
needs.  Prepare  publicity  to  inform 
academic  institutions  and  students 
about  upcoming  program  opportunities 
and  to  solicit  applications  from  a  broad 
range  of  students  who  meet  defined 
program  criteria  such  as  GPA  and 
academic  standing.  Process 
applications,  including  evaluating 
candidates'  eligibility  and 
qualifications,  and  referring  candidates 
to  host  Federal  officials  for 
considaration  and  selection.  Outreach 
and  publicity  must  be  conducted  so  that 
women  and  minorities  that  are 
underrepresented  in  the  DoC  are 
included  in  the  target  groups. 
Participation  in  the  program  must  be 
open  to  all  eligible  students  without 
regard  to  race,  ethnicity,  or  gender.  In 
cases  of  jobs  requiring  technical  skills  or 
for  other  related  reasons.  Federal 
mangers,  liaisons,  or  other  program 
officials  may  elect  to  participate  in  the 
evaluation  of  applicant  packages. 

Selection  notification  and  follow  up. 
Receive  selection  decisions  from  host 
offices,  convey  internship  offisra  to 


selectees,  explain  logistical  and 
administrative  processes  to  selectees. 
Distribute  writtei^  information  to 
students  that  wiU  help  them  adequately 
prepare  for  their  professional  and 
personcd  needs  during  their  internship; 
material  must  be  sent  to  students  before 
their  departure  for  their  internship  sites. 
Communicate  with  DoC  program 
representatives  or  liaisons  on  the  status 
of  offers  of  selection,  acceptances  and 
declinations. 

Logistical  arrangements.  Locate 
suitable  housing  for  students,  make  all 
prior  arrangements  to  allow  students  to 
move  into  housing  upon  their  arrival  at 
the  internship  site.  Make  round  trip 
airiine  reservations  for  students  between 
home/school  city  and  host  office 
location;  arrange  for  students  to  receive 
their  tickets.  Arrange  for  ground 
transportation  to  pick  up  arriving 
students  at  airport  and  take  to  housing 
site.  At  the  end  of  the  internship  period, 
arrange  for  transportation  between  the 
housing  site  and  the  airport.  Explain 
housing,  air  transportation,  ground 
transportation,  and  other  logistical 
arrangements  to  students  so  that  there  is 
a  clear  expectation  of  what  costs,  if  any, 
are  involved  and  what  the 
responsibilities  of  both  the  student  and 
the  recipient  institution/organization 
are.  Housing  must  be  convenient  to 
public  transportation  and  affordable. 
The  DoC  must  be  consulted  in  the 
process  to  select  student  housing 
facilities,  but  the  final  decision  and 
negotiations  with  the  housing  provider 
will  be  left  wholly  to  the  recipient 
institution. 

Orientation  and  communication, 
Design  and  provide  orientation  program 
to  familiarize  students  with  local  area  in 
which  they  will  live  and  work,  services, 
safety  and  security,  public 
transportation  systems,  and  educational 
and  administrative  program 
requirements. 

Enrichment  activities.  Design  and 
implement  a  comprehensive  enrichment 
program;  ideally  the  program  should 
require  a  minimimi  of  time  away  from 
the  work  site  during  duty  hours.  The 
activities  should  focus  on  students' 
personal  and  professional  growth,  and 
provide  insights  into  tvays  to  reach  their 
academic  and  personal  goals.  They  may 
also  be  designed  to  teach  students  how 
the  difiierent  branches  of  the  Federal 
Government  operate,  to  improve  interns' 
commtmication  skills,  or  to  foster  an 
underetanding  of  cultural  or  ethnic 
issues. 

Personnel  administration.  Maintain 
interns'  personnel  records;  pay  stipends; 
deduct  applicable  payroll  taices;  provide 
worker  compensation  insurance, 
unemployment  insurance,  and  short- 
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tenn  accident  insurance:  provide  state. 
Federal  and  local  tax  information  and 
report  of  earnings  fonas  to  students. 

Intern  monitoring.  Communicate  on  a 
regular  basis,  both  by  telephone  and  in 
person  .  with  the  students,  their 
supervisors,  and  DoC  and  bureau 
coordinators  to  assure  that  the 
experience  is  progressing  as  intended 
and  that  problems  or  questions  are 
resolved. 

Intern  performance  evaluation. 
Selected  recipients  must  develop  and 
design  an  effective  evaluation  program 
that  will  assess  the  interns'  performance 
and  progress.  Ideally  all  aspects  of 
intern  performance  and  the  overall  work 
experience  from  the  perspective  of  both 
the  intern  and  his  or  her  supervisor  will 
be  included  in  the  assessment.  Student 
performance  should  be  evaluated  at  the 
mid-point  and  at  the  end  of  each 
session.  Evaluations  will  be  submitted 
to  the  DoC  Federal  Program  manager 
within  one  month  of  the  assessment 
date. 

Program  Performance.  In  accordance 
with  OMB  Circular  A-110,  selected 
recipients  must  manage  and  monitor 
functions  and  activities  supported  by 
the  financial  award  and  should  have  a 
plan  to  do  so.  Performance  reports  are 
required  at  mid-term  and  at  the  end  of 
each  session.  The  raports  should  focus 
on  program  accomplishments  against 
the  goals  and  objectives  of  the  program, 
and  include  other  pertinent  information. 
Of  interest  would  be  overall 
demographic  information  about  program 
participants  such  as  name  of 
educational  institutions  and  or  regional 
area  represented,  academic  majors 
represented,  academic  standing,  average 
GPA  .  Additionally,  lessons  learned 
about  the  design  and  implementation  of 
the  program  and  identification  of  areas 
requiring  improvement  are  particularly 
useful. 

Funding  Availability 

Applicants  must  submit  project  plans 
and  budgets  for  three  years.  Project(s) 
will  be  funded  for  no  more  than  one 
year  at  a  time.  Funding  for  each 
subsequent  year  will  be  at  the  sole 
discretion  of  the  DoC  and  will  depend 
on  satisfactory  performance  by  the 
recipient  and  the  availability  of  funds  to 
support  the  continuation  of  the 
project(s).  Funds  available  under  this 
program  are  expected  to  be  awarded  in 
November  of  each  year.  Funds  for  the 
first  year  are  expected  to  be  awarded  in 
February  1998.  Projections  based  upon 
previous  experience  indicate 
availability  of  between  $150,000-  ' 
$730,000  to  support  from  25  up  to  about 
100  interns.  However  the  exact  level  of 
funding  available  is  not  yet  known. 


ProfKMals  should  be  based  upon  the  cost 
of  administering  a  summer  program  for 
25  student  interns  and  also  Include  a 
per  capita  cost  for  additional  students; 
proposals  for  a  semester  or  quarter 
seuion  should  be  projected  on  the  basis 
of  5  students. 

Matching  Requirenents 

Applications  must  reflect  the  total 
budget  necessary  to  accomplish  the 
project,  including  contributions  and/or 
donations.  Cost-sharing  is  not  required 
for  the  internship  program:  however, 
cost-sharing  is  encouraged.  The 
appropriateness  of  all  cost-sharing  will 
be  determined  on  the  basis  of  guidance 
provided  in  applicable  Federal  cost 
principles.  If  an  applicant  chooses  to 
cost-share,  and  if  that  application  is 
selected  for  funding,  the  applicant  will 
be  bound  by  the  percentage  of  the  cost- 
share  reflected  in  the  cooperative 
agreement  award.  The  non-Federal 
share  may  include  the  value  of  in-kind 
contributions  by  the  applicant  or  third 
parties  or  funds  received  from  private 
sources  or  from  state  or  local 
governments.  Federal  funds  may  not  be 
used  to  meet  the  non-Federal  share  of 
matching  funds,  except  as  provided  by 
Federal  statute.  Third  party  in-kind 
contributions  may  be  in  the  form  of.  but 
are  not  limited  to.  personal  services 
rendered  in  carrying  out  functions 
related  to  the  project  and  use  of  real  or 
personal  property  owned  by  others  (for 
which  consideration  is  not  required)  in 
carrying  out  the  projects.  The  total  cost 
of  a  project  begins  on  the  effective 
award  date  of  an  authorized  cooperative 
agreement  between  the  applicant  and 
the  DoC  Grants  Officer  and  ends  on  the 
date  specified  in  the  award. 
Accordingly,  time  expended  and  costs 
incurred  in  either  the  development  of  a 
project  or  the  financial  assistance 
application,  or  in  any  subsequent 
dlKnissions  or  negotiations  prior  to  the 
award,  are  neither  reimbursable  nor 
recognizable  as  pari  of  the  recipient's 
cost  share. 

Type  of  Funding  butrmnent 

Financial  assistance  awards  in  the 
form  of  cooperative  agreements  will  be 
usckI  to  fund  this  program.  The  DoC  and 
its  participating  bureaus  will  have 
substantive  involvement  in  the 
following  program  activities:  provide 
liaisons  to  institutions  who  will  assist  in 
coordinating  program  activities;  provide 
description  of  available  intern 
assigiunents  and  required  academic 
backgrounds  and  fob  skills;  participate 
in  review  and  rating  panels;  and 
interview  and  make  final  selections 
from  lists  of  eligible  students  that  are 
provided  by  the  institutions. 


EligibUity  Criteria 

Accredited  univenities  and  colleges 
(2-year  and  4-year)  and  non-profit 
organizations  are  eligible  to  apply. 
Eligible  institutions  may  form  joint 
ventures  to  submit  a  joint  application  to 
share  costs  and  administration  roles  and 
responsibilities.  In  such  cases,  one  of 
the  institutions  must  be  designated  as 
the  lead  organization  for  purposes  of 
receipt  and  overall  accountability  for 
any  financial  assistance  award  received 
under  this  program. 

Award  Period 

The  award  period  for  the  internship 
projecj  will  be  three  years.  Funding  will 
be  provided  aimually  at  the  discretion 
of  the  DoC  and  will  depend  upon 
satisfactory  performance  by  the 
recipient  and  availability  of  funds  for 
the  DoC  to  continue  funding  the  project. 
Normally  each  project  budget  period 
may  be  no  more  than  12  months  in 
duration.  DoC  policy  limits  the  total 
duration  of  a  project  to  three  years. 
Project  profKMals  accepted  for  funding 
for  a  project  period  over  1  year  that 
include  multiple  project  components 
and  severable*tasks  to  be  funded  during 
each  budget  period  will  not  compete  for 
funding  in  subsequent  budget  periods 
within  the  approved  project  period. 
Publication  of  this  notice  does  not 
obligate  DoC  to  award  any  specific 
cooperative  agreement  or  to  obligate  all 
or  any  parts  of  the  available  funds. 

Indirect  CoatB 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  efiective  date  of 
the  award  or  100  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less. 

Application  Forma  and  Kit 

An  application  kit  containing  all 
required  application  forms  and 
certifications  is  available  by  calling  Lisa 
Duckett  at  (202)  482-4115. 

Evahiation  Criteria 

Quality  of  Program  Platn  (30%). 
Includes  but  is  not  limited  to  strategy 
for  outreach  and  publicity,  procedures 
for  collecting  and  evaluating 
applications,  comprehensiveness  of 
program  design,  and  practicality  of 
approach. 

Proposed  Costs  (30%).  The  proposed 
budget  must  be  comprehensive  and 
should  include  bII  costs  for  program 
personnel,  fringe  benefits,  travel, 
equipment,  supplies,  and  other 
associated  items.  The  stipend  level 
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proposed  for  students  should  be  stated 
in  the  budget. 

Key  Personnel  Qualifications  (20%). 
Includes  an  assessment  of  the  number, 
qualifications  and  proposed  roles  of 
staff  who  will  administer  the  internship 
program.  Resumes  of  proposed 
personnel  will  facilitate  the  evaluation 
of  the  competency  and  experience  of  the 
proposed  staff. 

Capabilities  of  the  Applicant 
Organization  (20%).  Considers,  among 
other  things,  previous  experience  and 
success  administering  similar  programs, 
and  staff  and  resources  to  assure 
adequate  development,  supervision  and 
execution  of  the  proposed  program. 
Additionally,  an  organization's 
commitment  to  educate/advance  the 
education  of  women,  minorities,  and 
people  with  disabilities  %vill  be  a 
consideration  in  evaluating  this  Csctor. 

Selection  Procedures 

Each  application  will  receive  an 
independent,  objective  review  by  a 
panel  qualified  to  evaluate  the 
applications  submitted.  The 
Independent  Review  Panel,  consisting 
of  at  least  three  individuals,  will  review 
all  applications  based  on  the  criteria 
stated  above.  The  Independent  Review 
Panel  will  evaluate  and  rank  the 
proposals.  The  final  decision  on  awards 
will  be  based  upon  the  numerical 
review  panel  rainking,  availability  of 
funding,  and  the  Selecting  Official's 
(DoC  Federal  Program  Officer) 
determination  of  which  proposals  best 
meet  the  objectives  of  the  program.  The 
amount  of  funds  awarded  to  each 
recipient  will  be  determined  in 
preaward  negotiations  between  the 
applicant,  the  Grants  Officer,  and  the 
DoC  Program  Officer. 

Federal  Policies  and  Procedures 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  DoC  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

Past  Performance 

Unsatisfiactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

Preaward  Activities 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Govenunent 
Notwithstanding  any  verbal  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of  DoC 
to  cover  preaward  costs. 


No  Obligation  for  Future  Funding 

If  an  application  is  selected  for 
funding,  DoC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  pmod  of  performance  is  at  the  total 
discretion  of  DoC. 

Delinquent  Federal  IMils 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

The  delinquent  account  is  paid  in 
full,  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  Other  arrangements 
satisfactory  to  DoC  are  made. 

Name  Check  Review 

All  nonprofit  applicants  are  subject  to 
a  name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presenUy  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significanUy  reflect  on  the 
applicant's  management  honesty  or 
fiinancial  integrity. 

Primary  ^>plicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
''Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  Part  26,  Section  105)  are  subject 
to  15  CFR  Part  26.  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies;   . 

Drug-Free  Woriq>lace 

Recipients  (as  defined  at  15  CFR  Part 
26.  Section  605)  are  subject  to  15  CFR 
Part  26,  Subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies; 

Anti'Lobbying 

Persons  (as  defined  at  15  CFR  Part  28, 
Section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C  1352. 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 


applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000, 
or  the  single  family  mnyimiim  mortgage 
limit  for  afiiected  programs,  whichever  is 
greater,  and 

Aati-Lobbying  Oisclosuras 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  Part  28,  Appendix  B. 

Lower  Tier  Certifications  ^ 

Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  imder  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DoC  SF-LLL  uibmitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DoC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

False  SUtements 

A  folse  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Intergovernmental  Review 

Applications  under  this  program  are 
not  subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Purchase  irfAmerican-Made  Equipment 
and  Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent. 

Fly  Amnica  Act 

The  Fly  America  Act  requires  that 
Federal  travelers  and  others  periorming 
U.S.  Government-financed  foreign  air 
travel  must  use  U.S.  flag  air  carriers,  to 
the  extent  that  service  by  such  carriers 
is  available.  Foreign  air  carriers  may  be 
used  only  when  a  U.S.  flag  air  carrier  is 
imavailable,  or  use  of  U.S.  flag  air 
carrier  service  will  not  accomplish  the 
agency's  mission. 
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CUmUkcmlkm 

This  document  involves  collections  of 
information  subject  to  the  Paperworli 
Reduction  Act,  which  have  been 
approved  by  ON4B  under  OMB  control 
numbers  034S-0043.  0348-0044,  034S- 
0040.  and  0348-0046.  Notwithstanding 
any  other  provision  of  law,  no  person  is 
required  to  respond  to  nor  shall  a 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  unless 
thf  t  collection  of  information  displays  a 
current  valid  OMB  control  number.  This 
document  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866. 
Sonya  G.  SlMvart. 
Director  for  Executive  Budgeting  and 
Assistance  Managnaent. 
IFR  Doc.  97-32540  Filed  12-11-97;  8:45  ami 

I  COM  3S1«-rA-U 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

1998  American  Comnnipity  Survey — 
Group  Quarters  Screening  Operation 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  10, 
1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW,  Washington, 
IX:  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  )ohn  Paletta,  Bureau  of 
the  Ceiuus,  Room  3715-3,  Washington. 
DC  20230,  (301)  457-4269. 

SUPPt^MENTARY  INFORMATION: 

I.  Abstract 

The  1998  American  Community 
Survey  (ACS)  is  ciurently  underway. 
ACS  data  are  being  collected  under 
OMB  approval  number  0607-0810.  Data 


from  the  ACS  will  determine  the 
fsasibility  of  a  continuous  measurement 
system  that  provides  socioeconomic 
diata  on  a  continual  basis  throughout  the 
decade.  The  Census  Bureau  must 
provide  a  sample  of  persons  residing  in 
Group  Quarters  (GQs)  the  opportunity  to 
be  interviewed  for  the  ACS.  GQs 
include  places  such  as  student  dorms, 
correctional  facilities,  hospitals,  nursing 
homes,  shelters,  and  military  quarters. 
Obtaining  information  from  the  GQ  will 
ensure  that  we  include  the  necessary 
people  residing  at  the  GQ  in  the  1998 
ACS. 

A  GQ  screening  operation  was 
conducted  in  conjunction  with  1997 
ACS  activities.  This  request  revises  the 
existing  GQ  cleeiance  for  use  in  the 
1998  ACS.  Major  changes  include  the 
following.  In  1997  we  screened  a  sample 
of  the  GQs  in  only  one  ACS  test  site.  In 
1998  we  will  screen  a  sample  of  the  GQs 
in  eight  of  the  ACS  test  sites.  In  1997  we 
tested  three  versions  of  the 
questionnaire.  Form  ACS-2  (GQ),  1997 
ACS  GQ  Facility  Questionnaire,  and 
allocated  them  among  the  sample  GQs 
according  to  whether  the  GQ  was  to  be 
enumerated  by  personal  visit  only,  a 
combination  of  personal  visit  and  mail, 
or  by  mail  only.  In  1998  we  will  use 
only  one  version  of  the  questionnaire. 
Form  ACS-2  (GQ),  1998  ACS  GQ 
Screening. 

We  will  telephone  a  sample  of  GQs  in 
the  1998  ACS  test  sites.  We  will 
verify/update  information  such  as  GQ 
name,  address,  phone  number,  and  type. 
We  will  screen  to  determine  if  the 
residents  stay  for  less  than  30  days  and 
have  another  place  to  live.  If  so,  the  GQ 
will  be  classified  as  out-of-scope  for 
ACS  interviewing.  If  the  GQ  is  in-scope, 
we  will  screen  to  determine  if  we  can 
complete  ACS  interviews  of  the  GQ 
residents  by  mail,  thus  saving  the 
expense  of  personal  visits.  We  will 
obtain  a  list  of  rooms  and/or  residents 
from  which  we  can  select  a  sample.  All 
ACS  interviewing  will  be  conducted 
under  OMB  clearance  number  0607- 
0810. 

n.  Method  of  Collection 

Telephone  interviews  will  be 
conducted  from  Census  Bureau's 
processing  center  in  Jeffersonville, 
Indiana. 

m.  DaU 

014B  Number:  0607-0836. 

Form  Number  ACS-2  (GQ). 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals, 
Businesses  or  other  for-profit 
organizations,  non-profit  institutions 
and  small  businesses  or  organizations. 


Estimated  Number  of  Respondents: 
500  GQs  in  the  1998  ACS  test  sites. 

Estimated  Time  Per  Response:  10 
minutes  (.167  hours). 

Estimated  Total  Annual  Burden 
Hours:  84  hours. 

Estimated  Total  Annual  Cost:  The 
group  quarters  screening  is  part  of  the 
1998  American  Community  Survey,  the 
cost  of  which  is  estimated  to  be  16.6 
million  dollars.  There  is  no  cost  to 
respondents,  other  than  that  of  their 
time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13.  U.S.  Code. 
Section  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  8. 1997. 
Linda  Eagelmeier, 

DepaitmentaJ  Forms  Clearance  C^cer,  Office 
of  Management  and  Organization. 
[FR  Doc.  97-32532  Filed  12-11-97;  8:45  am) 
SHJJNO  OOOC  3S1S-0T-P 


DEPARTMENT  OF  COMMERCE 

BurecHi  of  tt>e  Censua 

Survey  of  Income  and  Program 
Participation  Wave  8  of  the  1996  Panel 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  ef 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comlnent  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 
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DATES:  Written  comments  must  be 
submitted  on  or  before  I^bruaiy  10. 
1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Michael  McMahon, 
Bureau  of  the  Census,  FOB  3,  Room 
3387,  Washington.  DC  20233-8400, 
(301) 457-3819. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  conducts  the 
Survey  of  Income  and  Program 
Participation  (SIPP)  which  is  a 
household-based  survey  designed  as  a 
continuous  series  of  national  panels, 
each  lasting  four  years.  Respondents  are 
interviewed  once  every  four  months,  in 
monthly  rotations.  Approximately 
37,000  households  are  in  the  current 
panel. 

The  SIPP  represents  a  source  of 
information  for  a  wide  variety  of  topics 
and  allows  information  for  separate 
topics  to  be  integrated  to  form  a  single, 
unified  data  base  so  that  the  interaction 
between  tax,  transfer,  and  other 
government  and  private  policies  can  be 
examined.  Government  dQmestic  policy 
formulators  depend  heavily  upon  SIPP 
information  concerning  the  distribution 
of  income  received  directly  as  money  or 
indirectly  as  in-kind  beneftts,  and  the 
effect  of  tax  and  transfer  programs  on 
this  distribution.  They  also  need 
improved  and  expanded  data  on  the 
income  and  general  economic  and 
financial  situation  of  the  U.S. 
population.  The  SIPP  has  provided 
these  kinds  of  data  on  a  continuing  basis 
since  1983,  permitting  levels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  time. 

The  survey  is  molded  around  a 
central  "core"  of  labor  force  and  income 
questions  that  will  remain  fixed 
throughout  the  life  of  a  panel.  The  core 
is  supplemented  with  questions 
designed  to  answer  specific  needs,  such 
as  obtaining  information  about  the  terms 
of  child  support  agreements  and 
whether  they  are  being  fulfilled  by  the 
absent  parent,  examining  the  program 
participation  status  of  persons  with 
specific  health  and  disability  statuses, 
and  obtaining  detailed  information 
needed  to  understand  the  current  status 
of  the  employment-based  health  care 
system  and  changes  that  have  occurred. 


These  supplemental  questions  are 
included  with  the  core  and  are  referred 
to  as  "topical  modules." 

The  topical  modules  for  the  1996 
Panel  Wave  8  collect  information  about 
(1)  Adult  Well-being;  and  (2)  Wel&re 
Expenses.  Wave  8  interviews  will  be 
conducted  from  August  1998  through 
November  1998. 

n.  Method  of  Collection 

The  SIPP  is  designed  as  a  continuing 
series  of  national  panels  of  interview^ 
households  that  are  introduced  every  4 
years,  with  each  panel  having  a  duration 
of  4  years  in  the  survey.  All  household 
members  15  years  old  or  over  are 
interviewed  using  regular  proxy- 
respondent  rules.  They  are  interviewed 
a  total  of  12  times  (12  waves)  at  4-month 
intervals,  making  the  SIPP  a  , 

longitudinal  survey.  Interviewers 
personally  visit  all  households  at  least 
once  a  year  and  conduct  the  oth«'  2 
interviews  by  phone  if  the  respondent 
agrees.  Sample  persons  (all  household 
members  present  at  the  time  of  the  first 
interview)  who  move  within  the  country 
and  reasonably  close  to  a  SIPP  Primary 
Sampling  Unit  will  be  followed  and 
interviewed  at  their  new  address. 

Persons  15  years  old  or  over  who 
enter  the  household  after  Wave  1  will  be 
interviewed;  however,  if  these  ]}ersons 
move,  they  are  not  followed  unless  they 
happen  to  move  along  with  a  Wave  1 
sample  person. 

The  survey  is  administered  using 
Computer-Assisted  Personal 
Interviewing  (CAPI)  methodologies. 
Census  Bureau  field  representatives 
collect  the  data  from  respondents  using 
laptop  computers,  and  the  data  are 
transmitted  to  Census  Buireau 
headquarters  via  high-speed  modems. 

m.  Data 

OMB  Number:  0607-0813. 

Form  Number  SIPP/CAPI  Automated 
Instrument. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
77,700  (We  will  obtain  interviews  from 
approximately  37.000  households, 
yielding  about  77,700  person-interviews 
(2.1  persons  15  years  old  or  over  per 
household).  The  household  interviews 
will  be  conducted  at  4-month  intervals. 

Estimated  Time  Per  Response:  30 
minutes  per  person. 

Estimated  Total  Aimual  Burden 
Hours.  117.800. 

Estimated  Total  Annual  Cost:  The 
only  costs  to  respondents  is  that  of  their 
time. 

Respondent's  Obligation:  Voluntary. 

Legpl  Authority:  Title  13.  United 
States  Code,  Section  182. 


IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  8, 1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

[FR  Doc.  97-32533  Filed  12-11-97:  8:45 
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DEPARTMEKT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adminiatration 

p.D.  112807C] 

Vessel  Registration  and  Rsherlas 
Information  System 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Sustainable  Fisheries 
Act,  passed  in  October  1996.  added 
various  amendments  to  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act).  As  a  result,  Section  401  of  the 
Magnuson-Stevens  Act  requires  the 
Secretary  of  Commerce  (Secretary)  to 
deliver  an  implementation  plan  for  a 
national  fishing  vessel  registration  and 
fisheries  information  system  (System)  in 
a  Report  to  Congress.  This  notice 
outlines  the  approach  taken  by  NMFS 
and  its  Federal,  regional,  state,  and 
industry  partners  on  behalf  of  the 
Secretary  to  develop  the 
implementation  plan  required  in  the 
Report  to  Congress. 

DATES:  Notice  of  Availability  (NOA)  of 
the  draft  version  of  the  Report  to 
Congress  will  be  published  in  the 
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Fsdaral  Register  on  or  about  March  2, 
1998.  A  sixty  (60)  day  public  comment 
period  will  commence  immediately 
thereafter.  The  final  Report  to  Congress 
will  be  delivered  in  July  1998. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Section  401 , 
National  Marine  Fisheries  Service.  1315 
East  West  Highway  F/STl,  Room  12245, 
Silver  Spring.  MD  20910;  (301)  713- 
2328;  £ax  (301)  713-4137.  See 
SUPPLEMENTARY  INFORMATION  for 
electronic  access  instructions. 
FOR  FUirmER  MromiATION  CONTACT: 
Mark  Holliday.  (301)  713-2328. 
SUPPLEMENTARY  MFOMMATION:  Because  it 
is  one  of  the  major  legislative  Acts  that 
directs  the  activities  of  the  National 
Marine  Fisheries  Service  (NMFS),  the 
Magnusoh-Stevens  Act  specifies  various 
programs  and  initiatives  for  the 
conservation  and  stewardship  of  the 
nation's  marine  fisheries.  Section  401  of 
the  Magnuson-Stevens  Act,  amended  in 
1996,  directs  the  Secretary  to  deliver  a 
Report  to  Congress  on  the 
implementation  of  a  national  vessel 
registration  and  fisheries  information 
system. 

NMFS,  the  U.S.  Coast  Guard,  coastal 
states,  the  three  regional  commissions 
(Pacific  States  Marine  Fisheries 
Commission,  Gulf  States  Marine 
Fisheries  Commission,  and  Atlantic 
States  Marine  Fisheries  Commission), 
and  the  eight  regional  Fishery 
Management  Councils  (New  England, 
Mid-Atlantic,  South  Atlantic,  Gulf  of 
Mexico,  Caribbean,  Pacific,  North 
Pacific,  Western  Pacific)  play  various 
roles  in  commercial  fishing  vessel 
registration  and  marine  fisheries  data 
collection.  Consistent  with  the  Assistant 
Administrator's  previous  directions. 
NMFS  has  been  engaged  in  a  highly 
collaborative  process  to  develop  joint 
data  collection  and  planning  activities 
with  these  organizations  and  the 
regional  fisheries  information  networks 
(Atlantic  Coast  Cooperative  Statistics 
Program  (ACCSP),  Alaska  Fisheries 
Information  Network  (AKFIN),  Pacific 
Fisheries  Information  Network 
(PACFIN),  Southeast  Fisheries 
Information  Network  FIN(SE)  and 
Western  Pacific  Fisheries  Information 
Network  (WESTPACFIN). 

Most,  if  not  all,  of  these  governmental 
bodies  maintain  or  contribute 
information  to  various  state,  regional, 
and  national  information  systems. 
Section  401  of  the  Magnuson-Stevens 
Act  directs  the  Secretary,  in  cooperation 
with  the  various  constituents  and 
stakeholders,  to  streamline  and  integrate 
these  vessel  registration  and  fisheries 
Information  systems  into  a  national 
system. 


Section  401  of  the  Magnuson-Stevens 
Act  sets  a  number  of  benchmarks  for  a 
national  vessel  registration  and  fisheries 
information  system.  It  also  defines 
several  overarching  principles  that 
should  guide  the  system's  development 
and  result  in  an  integrated  vessel 
registration  and  fisheries  information 
system.  Perhaps  the  most  visible  and 
easily  measured  requirement  is  the 
reduction  of  information  reporting 
burdens  on  industry  and  the  use  of 
existing  data  collection  and  information 
management  systems  to  the  furthest 
extent  possible. 

To  better  organize  the  project 
planning  activity,  NMFS  divided  the 
task  into  two  primary  components:  the 
Vessel  Registration  System  (VRS)  and 
the  Fisheries  Information  System  (FIS). 
Xvithin  these  components,  NMFS  is 
addressing  information  management 
architecture,  integration  and 
harmonization  of  data  collection 
programs,  and  the  institutional 
arrangements  and  accountability.  The 
project  team  is  evaluating  these 
components  simultaneously  both  to 
determine  the  optimal  system 
requirements  and  configuration  based 
on  data  needs  and  to  leverage  ciirrent 
data  collection  and  planning  efforts. 

Vessel  Registration  System:  Vessel 
registration,  licensing,  and  permitting 
systems  among  the  coastal  states, 
territories,  tribal  entities  and  the  U.S. 
Coast  Guard  are  currently  under  project 
team  review.  The  Magnuson-Stevens 
Act  requests  a  plan  for  a  national  system 
that  contains  the  following  information 
for  each  fishing  vessel:  (1)  The  name 
and  official  number  or  other 
identification,  together  with  the  address 
of  the  owner  or  operator  or  both;  (2) 
gross  tonnage,  vessel  capacity,  type  and 
quantity  of  fishing  gear,  mode  of 
operation,  and  other  such  pertinent 
information  with  respect  to  vessel 
characteristics  as  the  Secretary  may 
require;  and  (3)  identification  of  the 
fisheries  in  which  the  fishing  vessel 
participates.  Currently,  no  vessel 
registration  system  at  any  level  fully 
satisfies  these  criteria. 

The  NMFS  is  aware  of  the  Coast 
Guard's  Vessel  Identification  System 
(VIS).  Designed  as  a  national  boating 
information  network,  it  will  comprise 
the  Coast  Guard's  vessel  documentation 
system  and,  on  a  voluntary  basis,  the 
states/territories  vessel  information. 
NMFS  has  been  in  consultation  with  the 
VIS  programmatic  personnel  to 
ascertain  how  and  whether  the  VIS 
could  be  utilized  to  fulfill  the 
requirements  of  the  Magnuson-Stevens 
Act.  Originally  scheduled  to  be  tested  in 
the  fall  of  1997,  the  VIS  program  will 
not  begin  pilot  testing  imtil  January 


1998.  As  a  consequence  of  the  delay, 
NMFS  is  not  yet  in  the  position  to 
evaluate  the  operational  capabilities  of 
VIS  and  how  and  whether  it  can  be 
utilized  in  the  VRS. 

Fisheries  Information  System:  The 
project  team  is  studying  fisheries  data 
collection  programs  and  information 
management  systems  at  the  regional 
levels  (Pacific,  Gulf,  Atlantic)  as 
specified  in  the  Magnuson-Stevens  Act 
State  and  Federal  data  collection 
programs  and  information  management 
systems  have  developed  independently 
over  time  and  refiect  varying  degrees  of 
integration  and  management  efficiency. 
Through  participation  in  ACCSP, 
AKFIN,  FIN(SE),  PACFIN.  and 
WESTPACFIN,  NMFS  has  spent     * 
considerable  time  and  money 
supporting  these  partners  in  joint 
statistics  planning  and  integration 
efforts.  These  efforts  have  definite 
timefiames  and  outcomes  planned,  and 
NMFS  has  relied  on  these  processes  to 
support  the  Section  401  of  the 
Magnuson-Stevens  Act  activity  to  avoid 
duplication  of  effort  and  maximize 
partner  participation.  During  the 
consultation  process,  NMFS  determined 
that  compliance  with  the  schedule  set 
by  section  401  of  the  Magnuson-Stevens 
Act  will  conflict  with  (and  may  even  be 
detrimental  to)  critical  path  planning 
stages  currently  in  progress.  The  fishery 
information  networics  are  still  in  the 
formative  stages.  For  example,  ACCSP 
planning  for  its  coastwide  information 
management  system  will  not  produce 
required  inputs  for  FIS  design  until 
February  1998.  NMFS  is  working 
closely  with  these  groups  to  develop 
plans  for  integration  and 
implementation  into  a  fisheries 
information  system. 

Process:  NMFS  strategy  has  been  to 
seek  the  highest  level  of  detail  possible 
in  the  draft  report  to  produce  specific 
and  justifiable  estimates  of 
implementation  resource  requirements. 
It  could  be  argued  that  the  report  NMFS 
is  developing  provides  more  detail  than 
called  for  in  the  Magnuson-Stevens  Act 
However,  the  stakeholders  (particularly 
the  Commissions)  have  supported  this 
level  of  analysis  and  have  worked  with 
us  to  develop  this  detail  so  that  they 
fully  understand  the  regional 
implications  of  a  national  umbrella 
program.  Due  to  the  complex  nature  of 
this  task,  NMFS  received  requests  firom 
the  Commissions  for  additional 
consultation  on  integration.  NMFS 
agrees  that  to  cut  off  the  consultative 
process  at  this  time  could  jeopardize  the 
collaborative  process,  and  result  in  a 
report  that  is  short  on  substance  and 
lacking  support  &om  our  constituents. 
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To  integrate  additional  information. 
NMFS  decided  that  a  6  month  delay  was 
appropriate  to  accomplish  the  task.  The 
benefit  of  the  delay  will  be  a  report  that 
will  contain  well-described  courses  of 
action  that  will  actually  improve 
statistics  for  NMFS  and  our  partners 
stewardship  responsibilities.  In 
particular,  NMFS  wants  to  reach  a 
consensus  among  stakeholders  on  a  VRS 
and  FIS  program  which  will  allow 
determination  of  a  realistic  budget 
consistent  with  requirements  set  forth  in 
section  401(a)(5)  of  the  Magnuson- 
Stevens  Act  so  that  Congress  can 
consider  the  recommendations  during 
the  fiscal  year.  FY  99,  appropriations 
process.  The  proposed  target  date  will 
coincide  with  Congressional  timeframes 
and  allow  all  constituents  an 
opportunity  to  seek  a  common  goal. 
Given  the  current  stage  of  state  and 
commission  planning,  delivering  a 
report  by  the  original  due  date  would 
result  in  little  or  no  consensus  on  level 
and  documentation  of  an  FY  99  funding 
request 

The  goal  for  the  next  6  months  is  to 
craft  an  acceptable  implementation  plan 
that  includes  unified  VRS/FIS  system 
guidelines,  proposed  rules  and 
legislation,  and  budgets.  NMFS  intends 
to  hold  additional  meetings  in  January 
and  February  with  the  Commissions  and 
Councils  to  resolve  integration/ 
implementation  requirements. 
Additionally,  the  pilot  testing  of  the 
Coast  Guard's  VIS  will  allow  NMFS  the 
opportunity  to  develop  the  necessary 
integration  requirements.  This 
comprehensive  plan  will  be  available 
for  public  comment  upon  publication  of 
the  NO  A  of  the  draft  Report  to  Congress 
in  March  1998. 

Stakeholders:  Stakeholders  (or 
constituents)  in  the  implementation  of 
the  vessel  registration  and  fisheries 
information  system  include  the  (1)  three 
regional  marine  fisheries  commissions, 
(2)  the  eight  fishery  management 
councils,  (3)  24  coastal  states,  (4)  U.S. 
territories,  (5)  U.S.  Coast  Guard,  (6) 
tribal  entities,  (7)  industry  and  trade 
groups,  and  (8)  other  interested  parties. 
In  addition  to  directly  consulting  with 
the  project's  stakeholders  over  the  next 
6  months,  all  parties  will  have  the 
opportimity  for  input  on  the  proposed 
implementation  plan  through  the  public 
comment  period  commencing  in  March 
1998,  when  the  draft  report  is  available. 

Comments  on  this  notice  may  be 
submitted  to  the  NMFS  Division  of 
Fisheries  Statistics  and  Economics  by 
sending  electronic  mail  to: 
sec40lOremora.ssp.nm£3.gov. 

Anthoiity:  Pub.  L.  104-297. 


Dated:  Daoember  8, 1997. 
Solland  A.  Sclmiittai, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  97-32475  Filed  12-11-97;  8:45  am) 

BRJJNa  OOOE  3S1fr4t-F 


COMMISSION  OF  RNE  ARTS 

Notice  of  Meeting 

The  Commission  of  Fine  Arts' 
meeting  scheduled  for  18  Decembo* 

1997  has  been  cancelled.  The  next 
meetingis  scheduled  for  22  January 

1998  at  10:00  a.m.  in  the  Commission's 
o£Bces  in  the  Pension  Building,  Suite 
312,  Judiciary  Square,  441  F  Street 
N.W.,  Washington,  D.C.  20001,  to 
discuss  various  projects  affecting  the 
appearance  of  Washington,  D.C. 

Inqiiiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton.  Secretary. 
Conunission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 

Dated  In  Washingtoa,  D.C,  December  3. 
1997. 

Charles  H.  AHmtoa, 

Secretary. 

[FR  Doc.  97-32536  Filed  12-11-97:8:45  am) 

BMXMQ  CODE  6S»^-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNTTY  SERVICE 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

agency:  U.S.  Consumer  Product  Safety 
Commission,  Washington,  E)C  20207. 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  [Insert  FR 
citation). 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  10:00  a.m.,  December  16, 1997. 

CHANGES  IN  MEETING:  The  meeting 
concerning  options  for  bunk  beds  has 
been  deferred.  The  meeting  will  be 
rescheduled. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL     ,.   , 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207,  (301)  504-0800. 

Dated:  December  9, 1997. 
Sadjre  E,  Dunn, 
Secretary. 
[FR  Doc.  97-32865  Filed  12-10-97;  1:49  pm) 

BILUNQ  CODE  fflBfl  01  M 


bidtan  Tribes^ 


AmeriCorpe:  Nabonal. 
and  U.S.  Terrttorlee 
Correction 


AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice  of  availability, 
correction. 

ftlMMARY.  On  November  28, 1997.  the 
Corporation  published  a  notice  of 
availability  of  funds  and  1998 
application  guidelines  for  the 
AmeriCorps  National  and  Indian  Tribes 
and  U.S.  Territories  program  grants. 
This  document  corrects  the  dates  of  the 
technical  assistance  conferences. 
8UPPLBIENTARY  MFORMATION:  hi  notice 
document  97-31265  beginning  on  page 
63318  in  the  issue  of  Friday,  November 
28, 1997,  make  the  following  correction: 

On  page  63318  in  the  third  column, 
the  dates  for  the  technical  assistance 
conferences  for  potential  applicants 
seddng  AmeriCorps  Indian  Tribes  and 
U.S.  Territories  program  funds  have 
been  changed  to:  January  8-9, 1998  in 
Las  Vegas  and  February  5-6, 1998,  in 
Memphis. 

For  additional  information,  or  to 
register,  please  call  Pattie  Howell,  at 
(202)  606-5000,  ext.  188.  The 
Corporation's  T.D.D.  number  is  (202) 
565-2799. 

Dated:  December  9. 1997. 
Stewart  A.  Davis, 

Acting  General  Counsel,  Corpmation  for 
National  and  Community  Service. 
(FR  Doc.  97-32517  Filed  12-11-97;  8:45  am) 


DEPARTMENT  OF  EDUCATION 
[CFDA  Na  84.170] 

Jacob  K.  Javits  Feliowship  Program: 
Notice  Inviting  Applications  for  New 
Awards  for  Racai  Year  (FY)  1996 

Purpose  of  Program:  To  award 
fellowships  to  el^ble  students  of 
superior  ability,  selected  on  the  basis  of 
demonstrated  achievement  and 
exceptional  promise,  to  undertake 
graduate  study  leading  to  a  doctoral 
degree  or  the  Master  of  Fine  Arts  (MFA) 
degree  at  accredited  institutions  of 
hi^er  education  in  selected  fields  of 
the  arts,  humanities,  or  social  sciencsik. 

Eligible  Applicants:  Eligibility  is 
limited  to  students  who  at  the  time  of 
application  have  not  yet  completed  their 
first  year  of  graduate  study  or  will  be 
entering  graduate  school  in  academic 
year  1998-1999.  Eligibility  is  limited  to 


65420 


Faderal  Ragister  /  Vol.  62.  No.  239  /  Friday,  December  12.  1997  /  Notices 


students  pursuing  a  doctoral  degree  or 
MFA  degree  in  fields  selected  by  the 
Jacob  K.  )avits  Fellowship  Board  at 
accredited  institutions  of  higher 
education  in  the  U.S.  Students  must  be 
U.S.  citizens,  permanent  residents  of  the 
U.S.,  certain  persons  in  the  process  of 
becoming  U.S.  citizens  or  permanent 
residents,  or  permanent  residents  of  the 
Northern  Mariana  Islands. 

Deadline  For  Transmittal  Of 
Applications:  February  17, 1998. 

Applications  Available:  December  15, 
1997. 

Estimated  Available  Funds: 
$1,875,000. 

Estimated  Range  Of  Awards:  The 
Secretary  has  determined  that  the 
fiallowship  stipend  for  academic  year 
1998-1999  is  $15,000.  which  is  equal  to 
the  level  of  support  that  the  National 
Science  Foundation  is  providing  for  its 
graduate  fellowships,  or  the  fellow's 
financial  need,  as  determined  by  Part  F 
of  Title  IV  of  the  Higher  Education  Act. 
whichever  is  less.  The  institutional 
payment  for  academic  year  1997-1998 
was  $10,051.  The  Secretary  will  adjust 
the  institutional  payment  prior  to  the 
issuance  of  grant  awards  based  on  the 
Department  of  Labor's  projection  in 
E)ecember  1997  of  the  Consumer  Price 
faidex  for  1998. 

Estimated  Average  Size  Of  The 
Awards:  $25,000. 

Estimated  Number  Of  Awards:  75 
individual  fellowships. 

Supplementary  Information:  Sixty 
percent  of  new  awards  will  be  available 
for  fellowships  to  eligible  applicants 
who  have  earned  no  credit  hours 
applicable  to  a  graduate  degree.  The 
remaining  40  percent  of  new  awards 
will  be  available  for  fellowships  to  all 
otherwise  eligible  applicants.  In  each  of 
these  two  categories.  60  percent  of  these 
new  fellowships  will  be  awarded  to 
applicants  in  the  humanities,  20  percent 
to  applicants  in  the  social  sciences,  and 
20  percent  to  applicants  in  the  arts. 

NelK  Tha  DepwtnMnt  is  not  bound  by  any 
estimates  in  this  notko. 

Project  Period:  Up  to  48  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75  (except  as  provided 
in  34  CFR  650.3(b)).  77.  82.  85.  and  86; 
and  (b)  The  regulaUons  for  this  program 
in  34  CFR  Part  650. 

For  Applications  Or  Information 
Qmtact:  Richard  Scarfo,  Jacob  K.  Javits 
Fellowship  Program,  U.S.  Department  of 
Education.  600  Independence  Avenue, 
SW..  Portals  600.  Washington.  K 
20024-5329.  Telephone:  (202)  26»- 
3574.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 


(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-80O-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  tlm)ugh  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  [>erson.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Docninaiil 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
docimient  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  fbllo%ving 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Anyone  may  also  view  these 
doctunents  in  text  copy  only  on  an 
electronic  bulletin  boaird  of  the 
Department  Telephone:  (202)  219-1511 
or,  toll  free,  1-80O-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements.  Bulletins  and 
Press  Releases. 

NotK  The  official  version  of  a  document  is 
the  documeot  publisbed  in  tha  Fiisral 


20  U.S.C  1134, 
1134li-k-l. 

Dated:  December  5. 1907. 
David  A.  LaagaMckar, 
AMsiwtant  Secretaryfor  Postsecondaiy 
Education. 
(FR  Doc.  97-32545  Filed  12-1 1-«7:  8:45  am] 


DEPARTMENT  OF  ENERGY 

Fwlaral  Eiwrgy  RaQuttoqf 
Cofnmission 

[PoilMl  Me.  TMIT-»<a-9011 

biFERCQMlarNI 


S.  1M7. 

Take  notice  that  on  December  4, 1997, 
ANR  Pipeline  Company  (ANR)  tendered 


for  filing,  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volimie  No.  1, 
following  revised  tariff  sheets  proposed 
to  become  effective  January  1,  1998: 

Seventh  Revised  Sbael  No.  19 
Fourth  Revised  Sheet  Na  68H 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  implement 
revised  levels  of  Transporter's  Hse  (%) 
as  reflected  on  the  fuel  matrix  in  its 
tariff,  as  well  as  the  percentages 
applicable  to  gathering.  ANR  will 
implement  these  interim  fuel  matrix 
percentages  effective  on  the  later  of 
January  1 ,  1998,  or  the  first  day  of  the 
month  following  the  date  that  the 
Commission  accepts  this  filing. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
Regulations.  All  such  protests  must  be 
film!  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  p«irties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LiBwood  A>  WalsoB,  Jr.* 
Acting  Secretary. 
(FR  Doc.  97-32507  Filed  12-11-97;  6:45  am] 

■usn  COM  •nr-ei-M 


DEPARTMENT  OF  ENERGY 

FMtoral  EfMrgy  Regulatory 
Commission 


[DodBSl  Na  RP97-346-Q001 

Eqtiitrsns,  L.P.;  Mottcs  of  Infoniwl 
Ssttismsnt  COnfsrsncs 

Decembers,  1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  December  12. 
1997  at  9:30  a.m..  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  DC. 
20426,  for  the  purpose  of  exploring  the 
possible  settlement  of  the  above- 
leCarenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant,  as 
defined  by  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  Ae 
Commission's  regulations  (18  CFR 
3S5.214). 
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For  additional  information,  please  contact 
bene  E.  Szopo  at  (202)  208-1602  or  Donald 
Williams  at  (202)  208-0743. 

Linwood  A.  Watsoo,  |r.. 

Acting  Secretary. 

(FR  Doc.  97-32504  Filed  12-11-97;  8:45  am] 

■ajJNQ  oooc  srtT-ti-ai 


DEPARTMENT  OF  ENERGY 

Fodsral  Energy  Regulatory 
Commission 

[Docket  Na  PR9»-2-00(q 

Magnolia  Pipeline  Corporation;  Notice 
of  Petition  for  Rate  Approval 

Decembers,  1997. 

Take  notice  that  on  November  21, 
1997,  Magnolia  Pipeline  Corporation 
(Magnolia),  filed  a  petition  for  rate 
approval,  pursuant  to  Section  311  of  the 
Natural  Gas  Act.  Section  284.123(bK2) 
of  the  Commission's  Regulations,  and 
the  Commission's  March  31, 1995  letter 
order  in  Docket  No.  PR95-1-O00, 
requesting  that  the  Commission  approve 
the  continued  use  of  Magnolia's  current 
maximum  rate  of  $0.1621  i>er  Dth.  plus 
reimbursement  of  actual  fuel  use  up  to 
three  percent  for  Section  311 
transportation  services  performed  on 
Magnolia's  system. 

Magnolia  states  that  it  is  an  intrastate 
pipeline  within  the  meaning  of  Section 
2(16)  of  the  NGPA  and  it  owns  and 
operates  pipeline  fecilities  within  the 
State  of  AUbema.  Magnolia  states  that 
its  current  maximum  transportation  unit 
rate  is  based  on  a  levelized  cost  of 
service.  Magnolia  states  that  even  if  it 
were  able  to  collect  its  current 
maximum  rate.  Magnolia  would  not 
recover  its  total  cost  of  service.  Thus 
Magnolia  only  seeks  approval  to 
continue  to  be  able  to  charge  up  to  its 
existing  approved  maximum  rates. 
Magnolia  proposes  an  effective  date  on 
and  after  November  22, 1997. 

Pursuant  to  Section  284.123(b)(2)(ii). 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date,  the  rate  will 
be  deemed  to  be  fair  and  equitable  and 
not  in  excess  of  an  amount  which 
interstate  pipelines  would  be  permitted 
to  charge  for  similar  transportation 
service.  The  Commission  may.  prior  to 
the  expiration  of  the  150-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  afford  parties  an 
opportiuiity  for  wrritten  comments  and 
for  the  oral  presentation  of  views,  data, 
and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
Sections  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 


Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  December  23. 1997.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-32502  Filed  12-11-97;  S:45  am] 
BHJJNQ  CODE  tnr-M-H 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-88-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Petition  for 
Declaratory  Order 

December  8, 1997. 

Take  notice  that  on  December  3, 1997, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  a 
petition  imder  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207)  requesting 
that  the  Commission  determine  whether 
Public  Service  Electric  and  Gas 
Company  (Public  Service)  is  permitted 
to  employ  the  Commission's  capacity 
release  regulations  to  abrogate  its  long- 
term  contractual  obligations  to  Texas 
Eastern  by  assigning  those  contracts  to 
a  wholly-owned,  shell  subsidiary  where 
the  assignment  is  for  the  express 
purpose  of  avoiding  Public  Service's 
contractual  obligations. 

Texas  Eastern  states  that  Public 
Service  recently  filed  a  plan  with  the 
New  Jersey  Board  of  Public  Utilities 
under  which  Public  Service  proposes  to 
set  up  a  new  shell  subsidiary  with  no 
assets  and  then  to  permanently  assign 
all  of  its  contracts  with  Texas  Eastern  to 
that  subsidiary.  Public  Service  will 
continue  to  control  all  of  the  activities 
of  its  new  subsidiary  and  Public  Service 
employees  will  perform  all  of  the 
activities  of  its  subsidiary.  Texas  Eastern 
quotes  Public  Service  as  having  stated 
that  the  purpose  of  the  new  subsidiary 
is  to  "reduce  the  potential  fixed  cost 
responsibility"  of  Public  Service  under 
the  contracts.  Texas  Eastern  submits 
that  Public  Service  has  no  contractual 
right  to  terminate  its  obligations  to 
Texas  Eastern  by  naaigning  them  to  a 
shell  subsidiary. 

Texas  Eastern  states  that  Public 
Service's  plan  is  based  entirely  upon 
Public  Service's  interpretation  of  the 
Commission's  capacity  release 
regulations,  whidi  Public  Service 
alleges  limit  its  obligations  to  three 
months  worth  of  demand  charges. 


Texas  Eastern  contends  that  the 
capacity  release  by  Public  Service  is  a 
sham  transaction  to  abrogate  its  Texas 
Eastern  contracts,  which  still  have  a 
total  aggregate  revenue  stream  in  excess 
of  $750  million  during  their  remaining 
primary  term.  Texas  Eastern  argues  that 
Public  Service's  plan  will  have  serious 
consequences,  both  of  Texas  and  for  the 
interstate  pipeline  industry.  Texas 
Eastern  alleges  that,  if  Public  Service  is 
allowed  to  avoid  its  existing  obligations, 
other  shippers  who  find  a  contract 
burdensome  will  assign  that  contract  to 
an  under-capitalized  subsidiary  and 
allow  the  subsidiary  to  default  on  the 
contract. 

Texas  Eastern  states  that  it  is  not 
attempting  to  preclude  Public  Service 
form  assigning  its  contracts  to  the  new 
subsidiary.  Texas  Eastern  says  that  it  is 
only  seeldng  to  assure  that  Public 
Service  will  not  be  released  from 
liability  as  a  consequence  of  such  an 
assignment. 

Texas  Eastern  states  that  this 
Commission  has  jurisdiction  to  grant 
this  relief  first  because  of  the 
Commission's  jurisdiction  over  capacity 
release  as  it  applies  to  Texas  Eastern 
and  its  tariff  and  second,  because  the 
Commission  has  direct  jurisdiction  over 
Public  Service's  capacity  release 
activities. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.,  Washington,  DC,  20426 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's 
Regulations.  All  such  motion  or  protests 
must  be  filed  on  or  before  January  5, 
1998.  All  protests  filed  with  the 
Commission  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  perstm  wishing 
to  become  a  party  to  this  proceeding, 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
LiB«rood  A.  Waiaoa,  |r^ 
Acting  Secretary. 

[FR  Doc.  97-32506  Filed  12-11-97;  8:45  am) 
■LUNQ  cooc  snr-oi-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[DociWi  No.  RP97-146-007] 

U-T  Offshore  System;  Notice  of 
Compliance  Rling 

December  8. 1907. 

Take  notice  that  on  December  3, 1997, 
U-T  Offshore  System  (U-TOS)  tendered 
for  Tiling  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheet  to  be  effective 
November  1, 1997: 

2nd  Sub  Second  Revised  Sheet  No.  73A 

U-TOS  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  November  25.  1997,  letter 
order  in  the  captioned  proceeding 
regarding  the  effective  version  for  all 
Electronic  Delivery  Mechanism 
standards  (4.X.X).  The  above  mentioned 
letter  order  indicated  that  Sheet  No.  73A 
as  filed  on  November  3,  1997  incorrectly 
reflected  Version  1.1  as  the  effective 
version  for  Standard  4.3.1.  The  correct 
version  is  Version  1.0  as  listed  on  the 
above  mentioned  revised  tariff  sheet. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Unwood  A.  Wataon,  Jr., 
Acting  Secntary. 

|FR  Doc.  97-32503  Filed  12-ll-e7:  8:45  am) 
I  COOS  sriT-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  Na  RP97-375-004] 

Wyoming  Interstate  ComfMiny,  Ltd.; 
Notice  of  Filing  of  Tariff  Sheets 

December  8. 1997. 

Take  notice  that,  on  December  4. 
1997,  Wyoming  Interstate  Company, 
Ltd.  (WIC)  tendered  for  filing  as  part  of 
iU  FERC  Gas  Tariff,  First  Revised 


Volume  No.  1,  the  following  revised 

tariff  sheet: 

Substitute  Third  Revised  Sheet  No.  SA 

According  to  WIC,  this  filing  corrects 
a  pagination  error  in  its  November  26. 
1997  "Motion  to  Place  Suspended  Rates 
into  Effect",  in  Docket  No.  RP97-375- 
003. 

WIC  states  that  a  full  copy  of  its  filing 
is  being  served  on  each  jurisdictional 
customer,  interested  state  commission, 
and  each  party  that  has  requested 
service  as  well  as  upon  each  party 
appearing  on  the  Commission's  official 
service  list  for  Docket  No.  RP97-375. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  insf>ections  in  the 
Public  Reference  Room. 
UawooQ  A.  Walaan.  Jr.. 
Acting  Sacretary. 

(FR  Doc  07-32505  Filed  12-11-07;  8:45  am| 
■Hxmo  ooof  anr-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

{Doctot  Na  EQae-14-000,  •!  aL] 

Electric  Rate  and  Corporate  Regulation 
Rllngs;  Encogen  Hawaii,  LP.,  at  al. 

December  5.  1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  i^iM-OTflMi  Hawaii,  LP. 

(Docket  No.  £608-14-000) 

Take  notice  that  on  December  1, 1997, 
Encogen  Hawaii,  LP.  (Encogen),  a 
Delaware  limited  partnership  with  its 
principal  office  located  at  1817  Wood 
Streetj  Suite  f 550— West.  Dallas.  TX 
75201.  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  Part  365  of  the     > 
Commission's  Regulations.  Encogen 
states  that  it  is  a  Delaware  limited 
partnership.  Encogen  is  engaged  directly 
and  exclusively  in  owning  an 
approximately  62  MW  (net)  naphtha 


and  fuel  oil-fired  power  plant  (the 
Facility)  located  in  Haina,  Hawaii  and 
selling  energy  at  wholesale  fiom  the 
Facility  to  a  Hawaiian  electric  public 
utility.  In  addition,  thermal  energy 
produced  by  the  Facility  as  part  of  the 
cogeneration  process  will  be  sold  to  a 
macadamia  nut  processing  factory  and 
an  aquacultiue  bcility. 

Comment  date:  January  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Duquesne  Light  Company 

(Docket  No.  ER98-685-000) 

Take  notice  that  on  November  17, 
1997,  Duquesne  Light  Company  (DLC), 
filed  a  Service  Agreement  for  Retail 
Network  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  for  Retail  Netwodk 
Integration  Transmission  Service  dated 
November  1,  1997,  with  DTE  CoEnergy, 
L.LC.,  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  and  Network  Operating 
Agreement  adds  DTE  CoEnergy,  LLC, 
as  a  customer  under  the  Tariff.  DLC 
requests  an  effective  date  of  November 
1, 1997,  for  the  Service  Agreement 

Comment  date:  December  19, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  FP&LInc 

(Docket  No.  ER98-687-000) 

Take  Notice  that  on  November  17, 
1997,  PP&L,  Inc.,  (formerly  known  as 
Pennsylvania  Power  &  Light  Company) 
(PP&L),  filed  a  Service  Agreement  dated 
November  12. 1997.  with  South 
Carolina  Electric  &  Gas  (SCE&G)  under 
PP&L's  FERC  Electric  Tariff,  Original 
Volume  No.  5.  The  Service  Agreement 
adds  SCE&G  as  an  eligible  customer 
under  the  Tariff. 

PP&L  requests  an  effective  date  of 
November  17, 1997,  for  the  Service 
Aoeement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  SCE&G  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Qnei^  Senricea,  lac. 

(Docket  No.  ERg8-688-000| 

Take  notice  that  on  November  17, 
1997.  Cineigy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy 's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  EnerZ 
Corporation  (EnerZ). 
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Cinergy  and  EnerZ  are  requesting  an 
effisctive  date  of  October  31. 1997. 

Comment  date:  December  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Zapco  Power  Marketers,  Inc. 

(Docket  No.  ER98-689-000] 

Take  notice  that  on  November  17, 
1997.  Zapco  Power  Marketers.  Inc. 
(Zapco),  petitioned  the  Commission  for 
acceptance  of  Zapco  Rate  Schedule 
FERC  No.  1 .  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 


based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

Zapco  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  Zapco  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  Zapco  is  a 
wholly-owned  subsidiary  of  Zahren 
Alternative  Power  Corporation  which, 
through  its  affiliates,  is  engaged  in 
generation  and  sale  of  electricity  and 
other  energy  derived  bom  landfill  gas 
and  other  fuels. 

Comment  date:  December  19, 1997,  in 
accordance  v«rith  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  The  Detroit  Edison  Company 

(DodLet  No.  ER98-690-000] 

Take  notice  that  on  November  17, 
1997,  The  Detroit  Edison  Company 
(Detroit  Edison),  tendered  for  filing 
Service  Agreements  for  Firm  and  Non- 
Firm  Point-to-Point  Transmission 
Service  under  the  Joint  Open  Access 
Transmission  Tariff  of  Consumers 
Energy  Company  and  Detroit  Edison, 
FERC  Electric  Tariff  No.  1,  between 
Detroit  Edison  Transmission  Operations 
and  the  following  Customers: 


Customer 

Type  of  serv.  agreement 

Date  of  serv.  agreemefit 

Dale  of  first  transaction 

New  York  State  Elec  &  Gas  Co 

New  York  State  Elec.  &  Gas  Co 

Pennsytvanta  Power  &  Light  Co  

Public  Service  Bee.  &  Gas  Co 

Firm  

Non-Firm  ... 

Non-Firm  , 

Non-Firm  ...._...... 

September  17,  1997  „. 

Septemtjer  17.  1997  

Septeml)er  17,  1997  „ „ 

September  17,  1997  

None  to  Date. 
None  to  Date. 
None  to  Date. 
None  to  Date. 

Detroit  Edison  requests  that  the  TSAs 
be  made  effective  as  rate  schedules  as  of 
the  dates  set  forth  above. 

Comment  date:  December  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Duke  Energy  Corporation 

(Docket  No.  ER98-601-000I 

Take  notice  that  on  November  17, 
1997.  Duke  Power,  a  division  of  Duke 
Energy  Corporation  (Duke),  tendered  for 


Customer 


Tennessee  Valley  Authority 
Aviate  Energy,  Inc 


Type  of  serv.  agreement 


Firm  

NorvFirm 


filing  Transmission  Service  Agreements 
between  Duke,  on  its  own  behalf  and 
acting  as  agent  for  its  wholly-owned 
subsidiary.  Nantahala  Povrar  and  Light 
Company,  and  the  following  customers: 


Date  of  serv.  agreement 


October  7,  1097  .... 
November  6,  1997 


Requested  eftective  date 


October  17,  1997 
November  6,  1997 


Duke  requests  that  the  TSAs  be  made 
effective  as  rate  schedules  as  of  the 
dates  set  forth  above. 

Comment  date:  December  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Entergy  Services,  Inc. 

(Docket  No.  ER98-602-0001 

Take  notice  that  on  November  17, 
1997,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas.  Inc.,  Enteigy  Gulf  States.  Inc.. 
Entergy  Louisiana.  Inc..  Entergy 
Mississippi,  Inc,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  0|}erating  Companies,  and 
The  Cincinnati  Gas  &  Electric  Company, 
PSI  Energy,  Inc..  and  Cinergy  Services, 
Inc. 

Comment  date:  December  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Northern  Indiana  Public  Strritx 
Company 

(Docket  No.  ER98-093-000| 

Take  notice  that  on  November  17, 
1997,  Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Sales  Service  Agreement  and 
an  executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Pure  Power.  Inc 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  Tb  Pure 
Power.  Inc..  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  OA9&-47-000 
and  allowed  to  become  effective  by  the 
Commission.  Under  the  Sales  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  v«rill  provide  general 
purpose  energy  and  negotiated  capacity 
to  Pure  Power,  pursuant  to  the 
Wholesale  Sales  Tariff  field  by  Northern 
Indiana  Public  Service  Company  in 
Docket  No.  ER9S-1 222-000  as  amended 
by  the  Commission's  order  in  Docket 


No.  ER97-458-000  and  allowed  to 
become  effective  by  the  Commission. 
Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreements  be  allowed  to  become 
effective  as  of  December  1, 1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  December  19, 1997,  in 
accordance  with  Standtud  Paragraph  E 
at  the  end  of  this  notice. 

10.  Cineigy  Servitxs,  Inc 

(Docket  No.  ER08-604-0001 

Take  notice  that  on  Novembm 
17,1997,  Cinergy  Services,  Inc 
(Cineigy),  tendered  for  filing  a  service 
agreement  under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff), 
entered  into  between  Cinergy  and  EnerZ 
Corporation  (EnerZ). 

Cinergy  and  EnerZ  are  requesting  an 
effective  date  of  October  31, 1997. 

Comment  date:  December  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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11.  Adaalk  Qty  Electric  Company 

(Docket  No.  ER98-e95-000l 

Take  notice  that  on  November  17, 
1997.  Atlantic  City  Electric  Company 
(Atlantic  Electric),  tendered  for  flling 
service  agreements  under  which 
Atlantic  Electric  will  sell  capacity  and 
eneisy  to  SCANA  Energy  Marketing, 
Inc.  (SCANA),  and  South  Carolina 
Electric  ft  Gas  Company  (SCE&C)  under 
Atlantic  Electric 's  market-based  rate 
sales  tariff.  Atlantic  Electric  requests  the 
agreements  be  accepted  to  become 
eflfective  on  November  18.  1997. 

Atlantic  Electric  states  that  a  copy  of 
the  Rling  has  been  served  on  SCANA 
andSCE&G. 

Comment  date-.  December  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  New  York  State  Electric  ft  Gee 
Corporation 

IDocket  No.  ER98-69e-000| 

Take  notice  that  on  November  17, 
1997.  New  York  State  Electric  ft  Gas 
Corporation  (NYSEC).  filed  Service 
Agreements  between  NYSEG  and 
Electric  Clearinghouse.  Inc..  (Customer). 
These  Service  Agreements  specify  that 
the  Customer  has  agreed  to  the  rates, 
terms  and  conditions  of  the  NYSEC 
open  access  transmission  tariff  filed  and 
effective  on  June  11,  1997.  in  Docket  No. 
OA97-571-000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
October  23.  1997,  for  the  Service 
Agreements.  NYSEC  has  served  copies 
of  the  filing  on  The  New  York  State 
Public  Service  Commission  and  on  the 
Customer. 

Comment  date:  December  19.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  ootice. 

13.  American  Electric  Power  Service 
Corporation 

IDocket  No.  E»98-^97-<K)0| 

Take  notice  that  on  November  17, 
1997,  the  American  Electric  Power 
Service  Corporation  (AEPSC).  tendered 
for  filing  executed  service  agreements 
under  the  AEP  Companies'  Open  Access 
Transmission  Service  Tariff  (OATT). 
The  OATT  has  been  designated  as  FERC 
Electric  tariff  Original  Volume  No.  4,^ 
effective  July  9, 1996.  AEPSC  requests 
waiver  of  notice  to  permit  the  Service 
Agreements  to  be  made  effective  for 
service  billed  on  and  after  November  1 , 
1997. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  SUte  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 


Commmnt  data:  December  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Jersey  Central  Power  h  light 
Company.  Metropolitan  Ediaon 
Company.  Pennsylvania  Electric 
Company 

(Docket  No.  ERg«-698-000| 

Take  notice  that  on  November  17. 
1997,  Jersey  Central  Power  ft  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (collectively  and  each  doing 
business  as  GPU  Energy),  tendered  for 
filing  a  Notice  of  Cancellation  of  the 
Service  Agreement  between  GPU  Eneigy 
and  Phibro,  Inc.  (Phibro),  dated  August 
23.  1995. 

CPU  Energy  requesU  that  this 
cancellation  become  effective  January 
16, 1098. 

Comment  date:  December  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Tucaon  Electric  Power  Company 

(Docket  No.  ER9a-699-000| 

Take  notice  that  on  November  17, 
1997,  Tucson  Electric  Power  Company 
(TEP).  tendered  for  filing  the  following 
service  agreements  for  firm  point-to- 
point  transmission  service,  and  the 
following  umbrella  agreement  for  short- 
term  firm  transmission  service  under 
Part  II  of  its  Open  Access  Transmission 
Tariff  filed  in  Docket  No.  OA9&-140- 
000.  TEP  requests  waiver  of  notice  to 
permit  the  service  agreements  to  become 
effective  as  of  the  earliest  date  service 
commenced  under  the  agreements,  and 
to  permit  the  umbrella  agreements  to 
become  effective  as  of  the  date  of  this 
filing.  The  details  of  the  service 
agreement  are  as  follows: 

1.  Service  Agreement  for  Firm  Polat- 
to-Point  Transmission  Service  with 
Electric  Clearinghouse,  Inc.,  dated 
October  31, 1997.  Service  under  this 
agreement  commenced  on  November  1. 
1997. 

2.  Service  Agreement  for  Firm  Point- 
to-Point  Trysmission  Service  with 
Enron  Power  Marketing,  Inc.,  dated 
October  31, 1997.  Service  under  this 
agreement  commenced  on  November  1, 
1997. 

3.  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  with 
Enron  Power  Marketing,  Inc.,  dated 
November  4, 1997.  Service  under  this 
agreement  commenced  on  November  4, 
1997. 

The  details  of  the  umbrella  agreement 
are  as  follows: 

1.  Umbrella  Agreement  for  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  with  Salt  River  Proiect  dated 


November  6, 1997.  No  service  has  yet 
occuiied  under  this  agreement 

Comment  date:  December  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Tucson  Electric  Power  Company 

[Docket  No.  ER98-700-000I 

Take  notice  that  on  November  17, 
1907,  Tucson  Electric  Power  Company 
(TEP).  tendered  for  filing  a  service 
agreement  and  letter  agreement  for  the 
sale  of  firm  power  under  Service 
Schedule  C  of  TEP's  Coordination 
Tariff,  Volume  No.  1.  Docket  No.  ER94- 
1437-000. 

The  details  of  the  agreements  are  as 
follows: 

1.  Service  Agreement  for  Firm  Power 
Sales  to  Farmington  Electric  Utility 
System  dated  May  16,  1997.  Service 
under  this  agreement  commenced  on 
November  1, 1907. 

2.  Letter  Agreement  for  Firm  Power 
Sales  to  Farmington  Electric  Utility 
System  dated  May  16. 1997. 

Comment  date:  December  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  California  Polar  Power  Brokers  LLC 

(Docket  No.  ERg8-701-000| 

Take  notice  that  on  November  17, 
1997,  California  Polar  Power  Brokers 
LLC  (Calpol),  petitioned  the 
Commission  for  acceptance  of  Calpol's 
Rate  Schedule  FERC  No.  1;  the  granting 
of  certain  blanket  approvals,  including 
the  authority  to  sell  electricity  at 
market-based  rates;  and  the  waiver  of 
certain  Commission  Regulations. 

Calpol  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  Calpol  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  Calpol  is 
owned  by  private  investors  and  is  in  the 
business  of  marketing  and  brokering 
electricity. 

Comment  date:  December  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Jersey  Central  Po%ver  ft  Light 
Company,  Nfetropolitan  Ediaon 
Company,  and  Pennsylvania  Electric 
Company 

[Docket  No.  ER98-702-O00] 

Take  notice  that  on  November  17. 
1997.  Jersey  Central  Power  &  Light 
Company.  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (doing  business  as  GPU 
Energy)  filed  an  Application  for 
Authorization  To  Sell  Energy  and 
Capacity  at  Market-based  Rates  and 
Market-based  Sales  Tariff. 
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Comment  date:  December  19. 1907.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Additional  Signatories  to  PJM 
Interconnection,  LX.C  Operating 
Agreement 

[Docket  No.  ER98-703-000] 

Take  notice  that  on  November  17. 
1997,  the  PJM  Interconnection,  L.L.C. 
(PJM).  filed  on  behalf  of  the  Members  of 
the  LLC,  membership  applications  of 
Scana  Eneigy  Marketing.  Inc.,  and  South 
Jersey  Energy  Company.  PJM  requests 
an  effective  on  the  day  after  received  by 
FERC. 

Comment  date:  December  19,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Central  Maine  Powrer  Company 

(Docket  No.  ER9S-704-000] 

Take  notice  that  on  November  17. 
1007,  Central  Maine  Power  Company, 
filed  an  amendment  to  its  Wholesale 
Market  Tariff.  FERC  Electric  Tariff, 
Original  Volume  No.  4.  The  amendment 
replaces  Sheet  No.  4.  with  First  Revised 
Sheet  No.  4. 

Comment  date:  December  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Pennsylvania  Power  Company 

[Docket  No.  ER98-705-0001 

Take  notice  that  on  November  17, 
1997,  Pennsylvania  Power  Company 
(Penn  Power),  submitted  a  revised  rate 
schedule  for  the  Borough  of  Zelienople, 
Pennsylvania.  The  revised  rate  schedule 
incorporates  the  energy  imbalance 
deviation  band  provided  for  in  the 
Stipulation  and  Agreement  between 
Ohio  Edison  Company,  Pennsylvania 
Power  Company  and  the  Boroughs  of 
EUwood  City.  Grove  City  and  Zelienople 
which  had  been  submitted  for  filing  to 
the  Federal  Energy  Regulatory 
Commission  on  June  30, 1997,  in  Docket 
Nos.  OA96-ig7-000  and  ER97-1719- 
000  and  approved  by  the  Commission 
by  letter  of  October  17, 1997.  The 
proposed  effective  date  for  the  revised 
rate  schedule  is  November  17. 1997. 
Zelienople  is  the  only  customer  affected 
by  this  filing. 

Copies  of  the  filing  have  been 
provided  to  the  Pennsylvania  Public 
Utility  Commission  and  The  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  December  19,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 


Federal  Eneigy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  97-32531  Filed  12-11-97;  8:45  am] 
MJJNC  CODE  6717-Ot-P 


Project  No.  11546-000  to  all  conunenU. 

For  further  information,  please  contact 

Monte  J.  TerHaar  at  (202)  219-2768. 

Linwood  A.  WatMin.  Jr., 

Acting  Secretary. 

(FR  Doc.  97-32501  Filed  12-11-97;  6:45  am] 

BIUJNQ  cooe  wn7.«%^ 


DEPARTMENT  OF  ENERGY 

Federal  Enetgy  Regulatory 
Commission 

[Proiect  Na  11546-000  Mnneeota] 

City  of  Thief  River  Falls;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

Decemlwr  8. 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486.  52  F.R.  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  an  original  minor  license 
for  the  proposed  Thief  River  Falls, 
Municipal  Power  Dam  Hydroelectric 
Project  located  on  the  Red  Lake  River  in 
the  aty  of  Thief  River  Falls.  Pennington 
County,  Minnesota,  and  has  prepiared  A 
Draft  Environmental  Assessment  (DEA) 
for  the  proposed  project.  In  the  DEA,  the 
Commission's  staJEf  has  the  proposed 
project.  In  the  DEA,  the  Commission's 
staff  has  analyzed  the  potential 
environmentai  impacts  of  the  proposed 
project  and  has  concluded  that  approval 
of  the  proposed  project,  with 
appropriate  environmental  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch 
of  the  Commission's  offices  at  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

Comments  should  filed  within  45 
days  fit>m  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Eneigy  Regulatory 
Commission.  888  First  Street.  N.E.. 
Washington,  D.C  20426.  Please  affix 


DEPARTMENT  OF  ENERGY 

FMerai  Energy  Regulatory 
Commission 

Notics  of  Transfer  of  Ucensa 

December  8, 1997. 

Take  notice  that  the  following     ' 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfisr  of 
License. 

b.  Project  No.:  287-006. 

c.  Date  Wed:  December  2, 1997. 

d.  Applicants:  Hydro-Op  One 
Associates  and  Midwest  Hydro,  Inc. 

e.  Name  of  project:  Dayton. 

f.  Location:  On  the  Fox  River  in 
LaSalle  County,  Illinois. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a>-825(r). 

h.  Applicant  Contacts:  Mr.  Robert  L. 
Winship,  Hydro-Op  One  Associates,  c/ 
o  National  Hydro,  745  Atlantic  Avenue, 
10th  Floor,  Boston,  MA  02111-2735, 
(617)  357-9029;  Mr.  David  B.  Ward, 
Ward  ft  Anderson,  P.C,  1000  Thomas 
Jefferson  Street,  N.W.,  Suite  503, 
Washington.  DC  20007-3805.  (202)  298- 
6910. 

i.  FERC  Contact:  James  Hunter,  (202) 
219-2839. 

}.  Comment  Date:  January  6, 1998. 

k.  Description  of  Transfer:  Transfer  of 
the  license  for  this  project  is  being 
sought  in  connection  with  the  sale  of 
the  project  from  Hydro-Op  One 
Associates  to  Midwest  Hydro,  Inc. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  ptarticular 
application. 
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Cl.  Piling  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS" 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filii^  refers.  Any  of  the  above-named 
docimients  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  the  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directiy 
from  the  Applicant.  If  an  agency  does   . 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Waiaon,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-32500  Filed  12-11-97:  8:45  am) 
BMJJNOCOOC  trir-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6487-2] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities.  General  Information  (202) 

564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  IDeceipber  01 .  1997  Through 
December  05. 1097  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  970464.  Draft  EIS.  COE.  AZ.  Rio 
Salado  Environmental  Restoration  of 
two  Sites  along  the  Salt  River  (1) 
Phoenix  Reach  and  (2)  Tempe  Reach, 
Feasibility  Report,  in  the  Cities  of 
Phoenix  and  'Tempe.  Maricopa 
County.  AZ,  Due:  )aniuu7  26.  1998. 
Contact:  Alex  Watt  (213)  452--4204. 

EIS  No.  970465.  Revised  Draft  EIS.  AFS, 
CA.  Rock  Creek  Recreational  Trails 
Miiegmiiiiiit  Plan,  Implementation. 
Additional  Information.  Eldorado 
National  Forest.  Georgetown  Ranger 
Director,  Eldorado  County.  CA,  Ehie: 


January  26. 1998,  Contact:  Linda 
Earley  (916)  333-4312. 

EIS  No.  970466.  Final  EIS,  AFS.  AK, 
Helicopter  Landings  within 
Wilderness,  Implementation.  Tongass 
National  Forest.  Chatham,  Stikine  and 
Ketchikan  Area.  AK,  Due:  January  12, 
1998.  Contact:  Larry  Roberts  (907) 
772-3841. 

EIS  No.  970467,  Draft  EIS,  NPS,  OR. 
Crater  Lake  National  Park, 
Implementation  of  New  Concession 
Contract  for  Visitor  Services  Plan.  OR. 
Due:  January  26. 1998,  Contact:  Al 
Kendricks  (541)  594-2211. 

EIS  No.  970468,  Draft  Supplement, 
APH.  Logs,  Lumber  and  Other 
UnmanuCMmued  Wood  Articles 
Importation,  Additional  Updated 
Information,  Improvements  to  the 
existing  system  to  Prohibit 
Introduction  of  Plant  Pests  into  the 
United  States,  Due:  February  10, 1998, 
Contact:  Jack  Edmundson  (301)  734- 
8565. 

EIS  No.  970460,  Draft  EIS,  USN,  CA,  US 
Pacific  Fleet  F/A  18  E/F  Aircraft  for 
Development  of  Facilities  to  Support 
Basing  on  the  West  Coast  of  the 
United  States.  Possible  Site 
Installations  are  (1)  Lemoore  Naval 
Air  Station  and  (2)  El  Centro  Naval 
Air  Facility.  Fresno.  King  and 
Imperial  Counties.  CA.  Due:  January 
26.  1998,  Contact:  Surinder  Sikand 
(415) 244-3020. . 

Oatad:  December  9.  1997. 
WilUam  D.  DickHwm, 
Director.  NEPA  Compliance  Dtvision.  Office 
of  Federal  Activities. 
(FR  Doc  97-32567  Filed  12-ll-e7:  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-Fm.-64e7-3I 

Envtronmentai  Impact  Stateiwents  and 
Regulations;  AvailaMHty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  24.  1997  Through 
November  28, 1997  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requesta  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated  April 
11, 1997  (62  FR  16154). 


OraftEISs 

ERP  No.  D-COE-K36122-CA  Rating 
EC2,  Upper  Guadalupe  River  Feasibility 
Study.  Flood  Control  Protection. 
Construction.  National  Economic 
Development  Plan  (NED),  Santa  Clara 
Valley  Water  District,  Qty  of  San  Jose, 
Santa  Clara  County.  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
lack  of  a  discussion  as  to  whether  a 
combination  of  structiiral  and  non- 
structural features  may  be  a  reasonable 
alternative,  whether  the  project  would 
comply  with  applicable  Water  Quality 
Standards,  and  the  potential  impacts 
and  mitigation  measures  associated  with 
using  herbicides  to  control  vegetation 
under  the  Channel  Bypass  Plan.  EPA 
recommended  that  the  FEIS  incorporate 
pollution  prevention  features  in  the 
project's  design,  construction  and 
operation. 

ERP  No.  DS-COE-G39002-00  Rating 
LO.  Red  River  Chloride  Control  Project. 
Construction  and  Operation  Methods. 
Updated  and  Additional  Information, 
several  counties  TX  and  OK. 

Summary:  EPA  had  no  objection; 
however.  EPA  recommended  that  the 
description  of  the  no  action  alternative 
be  expanded  to  include  the  economic 
consequences  of  not  developing 
additional  water  supply  sources  to  users 
in  the  Red  River  Basin. 

ERP  No.  D1-COE-K35012-CA  Rating 
EC2.  Sacramento  River  Bank  Protection 
Project,  Implemention  of  Streambank 
Protection  for  the  Lower  American  River 
between  RM-0  and  13.7,  Updated 
Information.  City  of  Sacramento. 
Sacramento  County.  CA. 

Summary:  EPA  commended  the  Corps 
for  the  collaborative  process  with 
Federal,  State  and  local  agencies  that 
lead  to  the  project's  design  and 
environmental  dociunentation. 
However,  EPA  expressed  concerns 
regarding  potential  impacts  to  aquatic 
resources.  The  lack  of  a  discussions  of 
mitigation  measures  to  compensate  for 
the  unavoidable  loss  of  aquatic 
resources.  EPA  asked  that  tiie  FSEIS 
clearly  indicate  whether  adverse 
impacts  to  aquatic  resources  would  be 
avoided  and  minimized  to  the  greatest 
extent  practicable  while  still  executing 
the  project's  purpose  and  need.  EPA 
also  asked  that  the  FSEIS  discuss 
whether  the  project  would  comply  with 
Water  Quali^  Standards  and  protect 
beneficial  uses. 

Final  ElSa 

ERP  No.  F-AFS-L61214-OR, 
Kalmiopsis  Wilderness.  Approval  for 
Motorized  Vehicular  Access  to  the 
Private  Property  within  the  Chetco  River 
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Drainage.  Special-Use-Permit  Issuance, 
Illinois  Valley  Ranger  District,  Siskiyou 
National  Forest,  Curry  County.  OR. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-AFS-L65278-ID.  Middle 
Fork  Analysis  Area  Management  Plan, 
Implementation.  Nez  Perce  National 
Forest,  Selway  Ranger  District.  Idaho 
County.  ID. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-BLM-K67045-NV,  Florida 
Canyon  Mine  Expansion  Project  and 
Comprehensive  Reclamation  Plan, 
Construction  and  Operation  of  New  ^ 
Facilities  and  Expansion  of  Existing 
Gold  Mining  Operations  in  Imlay 
Mining  District.  Plan-of-Operation 
Approval  and  Right-of-Way  Permit 
Issuance.  Pershing  County,  NV. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency< 

ERP  No.  F-DOE-L91001-ID.  Nez 
Perce  Tribal  Hatchery  Program, 
Implementation,  Restore  Chenook 
Salmon  to  the  Clearwater  River 
Subbasin,  Snake  River,  Idaho. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
l>e  satisfactory.  *» 

ERP  No.  F-IBR-K31018-AZ, 
Programmatic  EIS — Pima-Maricopa 
Irrigation  Project,  Construction  and 
Operation,  Maricopa  and  Pinal 
Counties,  AZ. 

Stimmary:  EPA  expressed 
environmental  concern  over  the  large 
scope  of  the  proposed  action  and 
potential  adverse  environmental 
impacts.  EPA  recommended 
prioritization  of  project  components  for 
implementation  with  primary  emphasis 
on  rehabilitation  of  existing  irrigation 
systems  and  agricultural  areas.  EPA  also 
strongly  advocated  monitoring  and 
adaptive  management  and  urged  full 
integration  of  the  Community's 
comprehensive  water  management  plan. 
EPA  lu^ed  implementation  of  the 
demonstration  Riparian  Habitat  Area  as 
soon  as  feasible. 

Dated:  December  9. 1997. 
William  0.  Dickeraon. 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

jFR  Doc.  97-32568  Filed  12-11-97;  8:45  am] 
■NJJNQ  cooE  asao-se-p 


FEDERAL  COMMUNICATION 
COMMISSION 

[Rapoft  No.  2241] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Ruienwidng 
Proceedings 

December  8. 1997. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  piuvuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
N.W.,  Washington,  D.C.  or  may  be 
purchase  form  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  December  29, 1997.  See  Section 
1.4(bKl)  of  the  Commission's  rule  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  the 
Commission's  Rules  Regarding 
Installment  Payment  Financing  For 
Personal  Communications  Services 
(PCS)  Licensees  (WT  Docket  No.  97-«2). 

Ntunber  of  Petitions  Filed:  37. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
[FR  Doc.  97-32518  Filed  12-11-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2242] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

December  8, 1997. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
N.W..  Washington,  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  December  29, 1997.  See.  §  1.4(b)(1) 
of  the  Commission's  rule  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Administration  of  the  North 
American  Numbering  Plan  Carrier 


Identification  Codes  (dCS)  (CC  Docket 
No.  92-237). 

Number  of  Petitions  Filed:  2. 
Federal  Communications  Commiaaion. 
Magalie  Rooun  Salaa, 
Secretary. 

(FR  Doc  97-32519  FUed  12-11-97;  8:45  ami 
aaiMQ  CODE  sris-ot-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATKm 


Sunahine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:58  a.m.  on  Tuesday,  December  9. 
1997.  the  Board  of  Directors  of  the 
Federal  Deposit  Insuirance  Corporation 
met  in  closed  session  to  consider  (1) 
reports  from  the  Office  of  Inspector 
General,  and  (2)  matters  relating  to  the 
Corporation's  corporate  and  supervisory 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Joseph  H.  Neely  (Appointive),  seconded 
by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Director  Ellen  S. 
Seidman  (Director.  Office  of  Thrift 
Supervision),  and  Acting  Chairman 
Andrew  C  Hove.  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable: 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4).  (c)(6),  (cH8), 
(c)(9)(A)(ii),  (c)(9)(B),  and  (c)(10)  of  tiie 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (cK4),  (c)(6),  (c)(8), 
(c)(9)(A){ii).  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street.  N.W.,  Washington.  D.C 

Dated:  December  9. 1997. 
Federal  Deposit  Insurance  Corporation. 
Junes  D.  LaPiane. 
Deputy  Executive  Secretary. 

[FR  Doc.  97-32647  Filed  12-10-97;  12:15 
pml 

BILUNQ  COOC  •n4-01-«      . 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Ried 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
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■greementls)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street.  N.W..  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  RagbtM-. 

Agreement  No.:  202-01077ft-106. 

Title:  Asia  North  America  Rate 
Agreement  ("ANERA"). 

Parties: 

American  President  Lines,  Ltd. 

Hapag-Lloyd  Container  Linie  GmbH 

Kawasaki  Kisen  Kaisha,  Ltd. 

A.P.  Moller-Maersk  Line 

Mitsui  O.S.K.  Lines.  Ltd. 

Neptune  Orient  Lines,  Ltd. 

Nippon  Yusen  Kaisha  Line 

Orient  Overseas  Container  Line,  Inc. 

P&O  Nedlloyd  Limited 

PftO  Nedlloyd  B.V. 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  modification 
revises  Article  8.6  to  provide  that 
Neptune  Orient  Lines,  Ltd.  and 
American  President  Lines,  Ltd.,  as 
affiliated  companies,  will  have  a  single 
vote  on  Agreement  matters.  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No.:  224-201042. 

Title:  Terminal  Agreement  between 
the  Philadelphia  Regional  Port 
Authority  and  Tioga  Fruit  Terminal  Inc. 

Parties: 

Philadelphia  Regional  Port  Authority 
("Port") 

Tioy  Fruit  Terminal.  Inc.  ("Tiogi"). 

Synopeis:  The  proposed  lease 
agreement  authorizes  the  Port  to  grant 
Tioga  exclusive  use  of  the  Tioga  III 
Building,  approximately  40.000  square 
feet  of  refrigerated  space  in  the  Tioga  II 
Building,  certain  yard  space  west  of  the 
Tioga  in  Building,  and  berthing  and 
other  rights  through  May  31, 1998. 

Dated:  Dacember  8,  1997. 

By  Ordar  of  tlie  Federal  Maritime 


laMwpky. 

AMMiatant  Se€awlary. 

(FR  Doc.  97-32471  Filed  12-11-97;  8:45  tm] 


FEDERAL  RESEMVC  SYSTEM 

ilnl 


Control  Act  (12  U.S.C  181 7(j))  and  $ 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(jX7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Rawrve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Raserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  29.  1997. 

A.  Federal  Reaenre  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Gerald  E.  Smith.  Marshall,  Texas; 
Geraldine  Smith  Mauthe,  Uncertain. 
Texas;  Frances  Smith  Hurley.  Marshall, 
Texas;  Betty  Smith  Henigsmith, 
Marshall,  Texas:  William  Louis  Mauthe, 
Uncertain.  Texas;  Martheil  Mauthe 
Clanton,  Waco,  Texas;  Coleta  Daves 
Smith.  Marshall,  Texas:  John  E.  Hurley. 
Jr.,  Marshall,  Texas:  Caddo  Industries, 
Inc.,  Marshall,  Texas;  Thomas  D. 
Howell.  Marshall,  Texas;  and  Steven  H. 
Howell.  Marshall,  Texas,  all  acting  in 
concert:  to  acquire  additional  voting 
shares  of  First  Marshall  Corporation, 
Marshall,  Texas,  and  thereby  indirectly 
acquire  East  Texas  National  Bank. 
Majshall,  Texas. 


Board  of  Coveraon  of  the  Fedsial  1 
Syilam,  December  9, 1997. 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-32555  Filed  12-91-97;  B:4S  am] 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Wotlcaa; 
AoquMtkNis  of  Sharaa  of  Bank 
Correction 


Tke  notificants  listed  below  have 
appilod  uadsv  the  Cbai^  ia  Baak 


This  notice  corrects  a  notice  (FR  Doc. 
97-31838)  published  on  page  64382  of 
the  issue  for  Friday,  December  5, 1997. 

Under  the  Federal  Reserve  Bank  of 
Atlanta  heading,  the  entry  for  Harold 
Gary  Mocse.  Oxford.  Florida,  is  revised 
to  read  as  follows: 

A.  Federal  laaarve  Baak  af  AllaaU 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Geoifia 
90303-2713: 

1 .  Harold  Gary  Morse,  Oxford. 
Florida,  Mark  Morse  Irrevocable  Trust. 
Lady  Lake.  Florida,  Jennifer  Boone 
irrevocable  Trust.  Lady  Lake.  Florida, 
Tkacy  MalheerB  kiavocalde  Traat.  La^ 


Lake,  Florida,  Donald  W.  and  Tracy  L. 
Mathews,  Lady  Lake,  Florida,  Tracy  L. 
Mathews,  Lady  Lake,  Florida,  Mark  G. 
Morse,  Lady  Lake,  Florida,  Jennifer 
Boone  Parr,  Lady  Lake,  Florida,  and 
Jennifer  Boone  Parr  Self  Directed  IRA;  to 
acquire  additional  voting  shares  of 
Villages  Bancorporation,  Inc.,  Lady 
Lake.  Florida,  and  thereby  indirectly 
acquire  First  Bank  of  the  Villages,  Lady 
Lake,  Florida. 

Comments  on  this  application  must 
be  received  by  December  19,  1997. 

Board  of  Govemois  of  the  Federal  Reserve 
System.  December  9, 1997. 
Jannlfcr  J.  Joknaon, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doa  97-32556  Filed  12-11-97;  B:4S  am) 
■UJNQ  COM  stia-si-r 


FEDERAL  RESERVE  SYSTEM 

FOnnaUona  of,  AcquiaWona  by,  and 
Mofgan  of  Bank  HoMing  Companlaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  set;.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the' 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  Immediate 
inspection  at  the  Federal  Reserve  Bank 
indicatad.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  Sutes. 

Unless  otherwise  noted,  conunents 
regarding  each  of  these  applications 
must  be  received  at  the  Raserve  Bank 
indicated  or  the  offices  of  the  Board  ef 
Governors  not  later  than  January  t, 
1998. 

A.  Federal  laaanre  BMk  efBaelaa 
(Richard  Walker,  Coaasaunity  ASairs 
Officer)  mo  Atlantic  Aveaue.  I 
Massachusetts  021W-22M: 
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1 .  Lenox  Financial  Services  Corp. . 
Lenox,  Massachusetts;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  coring  shares  of  Lenox 
Savings  Bank,  Lenox,  Massachusetts.  • 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Trust  Company  of  the  Berkshires.  N.A.. 
Pittsfield,  Massachusetts,  and  thereby 
engage  in  trust  company  activities, 
pursuant  to  §  225.28(b)(5)  of  the  Board's 
Rmulation  Y. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Jeffery  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Street,  Qeveland.  Ohio 
44101-2566: 

1 .  National  City  Corporation, 
Cleveland,  Ohio;  to  merge  with  First  of 
America  Bank  Corporation,  Kalamazoo, 
Michigan,  and  thereby  indirectiy 
acquire  First  of  America  Bank  - 
Michigan,  N.A.,  Kalamazoo,  Michigan, 
and  First  of  America  Bank  -  Illinois, 
N~A.,  Bannockbum,  Illinois. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  acquire 
First  of  America  Community 
Development  Corporation,  Kalamazoo, 
Michigan,  and  thereby  indirectiy 
acquire:  (1)  SunAmerica  Affordable 
Housing  Partners,  Carson  Qty,  Nevada, 
and  thcnreby  engage  in  community 
development  financing  and  investment 
activities,  pursuant  to  §  225.28  (b)(12)  of 
the  Board's  Regulation  Y;  (2)  First  of 
America  Insurance  Company, 
Kalamazoo,  Michigan,  and  thereby 
engage  in  credit  life  and  disability 
insurance  activities,  pursuant  to  § 
225.28  (b)(ll)  of  the  Board's  Regulation 
Y;  (3)  First  of  America  Securities,  Inc., 
Kalamzoo,  Michigan,  and  thereby 
engage  in  discount  and  full  service 
brokerage  activities  through  agency 
transactional  services  for  consiuner 
investments,  pursuant  to  §  225.28  (b)(7) 
of  the  Board's  Regulation  Y;  investment 
transactions  as  principal,  pursuant  to  § 
225.28(b)(8)  of  tiie  Board's  Regulation  Y; 
financial  and  investment  advisory 
activities,  pursuant  to  §  225.28(b)(6)  of 
the  Board's  Regulation  Y;  extending 
credit  and  servicing  loans,  pursuant  to 
§  225.28(b)(1)  of  tile  Board's  Regulation 
Y;  and  in  underwriting  and  dealing  to 
a  limited  extent,  in  all  types  of  debt  and 
equity  securities,  (see  Citicorp,  et  al.,  73 
Fed.  Res.  Bull.  473  (1987)  (1987  Section 
20  Order)  as  modified,  and  First  of 
America  Bank  Corporation,  80  Fed.  Res. 
Bull.  1120  (1994):  and  (4)  First  of 
America  Trust  Company,  Peoria, 
Illinois,  and  thereby  indirectiy  acquire 
New  England  Trust  Company, 
Providence,  Rhode  Island,  and  thereby 
engage  in  trust  activities  and  financial 
and  investment  advisory  activities, 
pursuant  to  §§  225.28  (b)(5)  and  (b)(6) 
of  the  Board's  Regulation  Y. 


Board  of  Govemort  of  die  Federal  Reserve 
System,  December  9, 1997. 
JennifiBr  J.  Johneoa, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-32557  Filed  12-11-97;  8:45  am] 

BHJJNO  COOE  62tO-01-F 

FEDERAL  RESERVE  SYSTEM 

Notica  of  Propoaala  to  Engage  In 
Parmlaaibia  l«ont>anktng  Activittaa  or 
to  Acquira  Companiaa  that  ara 
Engagad  in  Panni88it>la  Nontianking 
Activttiaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directiy  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Tha  notice  also  will  \fe  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  29, 1997. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Fleet  Financial  Group,  Inc.,  Boston, 
Massachusetts  (Notificant);  to  acquire 
through  its  wholly  owned  subsidiary. 
Fleet  Securities,  Inc.,  New  Yorit,  New 
York  (Section  20  Subsidiary),  all  the 
shares  of  The  Quick  &  Reilly  Group, 
Inc.,  Palm  Beach,  Florida  (Q&R  Group), 
and  all  the  shares  of  the  subsidiaries  of 
Q&R  Group,  including  JJC  Specialist 
Corp.,  New  York.  New  York,  Nash, 
Weiss  &  Co.,  Jersey  City,  New  Jersey, 
and  Sure  Trade  Corp.,  New  York,  New 
York,  and  thereby  engage  in  certain 
nonbanking  activities.  Notificant 
proposes  to  engage  in  the  following:  (1) 
extending  credit  and  servicing  loans, 
pursuant  to  §  225.28(b)(1)  of  the  Board's 
Regulation  Y;  (2)  providing  services 
related  to  extending  credit,  pursuant  to 


§  225.28(b)(2)  of  the  Board's  R^ulation 
Y;  (3)  providing  financial  and 
investment  advisory  services,  pursuant 
to  §  225.28(b)(6)  of  tiie  Board's 
Regulation  Y;  (4)  providing  securities 
brokerage,  riskless  principal,  private 
placement,  and  other  agency 
transactional  servicm,  pursuant  to  § 
225.28(b)(7)  of  the  Board's  R^ulation  Y; 
(5)  underwriting  and  dealing  in 
government  obligations  and  money 
market  instruments  ("bank-eligible 
securities")  and  buying  and  selling 
bullion  and  related  activities,  pursuant 
to  §  225.28(b)(8)  of  Uie  Board's 
Regulation  Y;  (6)  providing  data 
processing  services,  pursuant  to  § 
225.28(b)(14)  of  the  Board's  Regulation 
Y,  and  activities  incidental  thereto;  and 
(7)  providing  administrative  services  to 
open-end  investment  companies,  see 
Commerzbank  AG,  83  Fed.  Res.  Bull. 
678  (1997)  and  Bankers  Trust  New  Ymk 
Corp.,  83  Fed.  Res.  Bull.  780  (1997). 
Notificant  also  proposes  to  provide 
certain  swaps-related  back-office  and 
middle-office  services  in  connection 
with  the  provision  of  agency 
transactional  services,  pursuant  to  $ 
225.28(b)(7)  of  the  Board's  Regulation  Y. 

In  addition,  Notificant  proposes  to 
engage  in  underwriting  and  dealing  to  a 
limited  extent  in  all  types  of  equity  and 
debt  securities  that  a  state  member  benk 
may  not  underwrite  and  deal  in  ("bank- 
ineligible  securities"),  except  owmership 
interests  in  open-end  investment 
companies,  see  f.P.  Morgan  &■  Co.,  Inc., 
75  Fed.  Res.  Bull.  192  (1989)  and 
Citicorp.  73  Fed.  Res.  Bull.  473  (1987). 
In  connection  with  these  activities, 
Notificant  proposes  to  act  as  a  specialist 
for  certain  issues  listed  on  the  New  Yoric 
Sock  Exchange  (NYSE). 

B.  Federal  Reserve  Bank  of  Adanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Middle  Georgia  Corporation, 
EUaville,  Georgia;  to  acquire  Fairbanco 
Holding  Company,  Inc.,  Fairbum, 
Georgia,  and  thereby  indirectiy  acquire 
Fairbum  Ranking  Company,  Fairbum, 
Georgia,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  §  225.28(b)(4)  of  the  Board's 
Regulation  Y.  This  activity  will  be 
conducted  throughout  the  State  of 
Georgia.  Conunents  regarding  this 
application  must  be  received  by  January 

8.  1998. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  9, 1997. 
Jwnnitw  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doa  97-32554  Filed  12-11-97;  8:45  am) 

SNJJNQ  COOC  SnO-M-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

OfHo  ol  th«  8»crf  ry 

Agency  InfoniMtlon  Collection 
ActlvWee:  Sufomieslon  for  OMB 
Review!  Conwnent  Reptieet 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
oolkctions  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  Uniform  Relocation  and  Real 
Property  Acquisition  Under  Federal  and 
Federally-assisted  Programs  (45  CFR 
part  IS  and  49  CFR  part  24)— 0990- 
0150 — Extension — HHS  has  adopted 
standard  government-wide  regulations 
on  acquisition  of  real  property  and 
relocation  of  persons  thereby  displaced. 
Federal  agencies  and  State  and  local 
governments  must  maintain  records  of 
their  displacement  activities  sufficient 
to  demonstrate  compliance  with  those 
regulations.  Agencies  may  be  required 
to  file  reports  every  three  years  (or  more 
often  with  good  cause)  to  permit  Federal 
verification  of  compliance. 
Respondents:  State  or  local 
governments:  Annual  Number  of 
Respondents:  one;  Frequency  of 
Rmponae:  once;  Burden  per  Response: 
one  hour.  Total  Annual  Burden:  one 
hour. 

C»iB  Desk  Officer:  Allison  Eydl. 


Copies  of  the  information  collection 
peckases  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Gearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
propoaed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235.  725  17th  Street.  NW.. 
Washington.  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer.  OS  Reports 
Clearance  Officer.  Room  503H. 
Humphrey  Building,  200  Independence 
Avenue.  SW.,  Washington,  DC  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  November  28,  1997. 
Dannto  P.  WUIiaaw, 
Deputy  Ataistant  Secretary,  Budget. 
|FR  Doc.  97-32499  Filed  12-11-97;  8:45  ami 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Famillea 

Submiaaion  for  OMB  Ravleiw; 
Comment  Request 

Title:  Developmental  Disabilities 
Aaaaal  Protection  and  Advocacy 
PMmm  Performance  Report. 

OMB  No.:  0970-0159. 

Description:  HHS  cannot  fulfill  iU 
obligation  to  effectively  serve  the 
nation's  Adoption  and  Foster  Care 


populations,  nor  report  meaningful  and 
reliable  information  to  Congress 
(Adoption  and  Foster  Care  Analysis  and 
Reporting  System  (AFCARS)  required 
by  section  479(b)(2)  of  the  Social 
Security  Act,  or  CAPTA  reporting 
requirements)  about  the  extent  of  the 
problems  facing  these  children  or  the 
effectiveness  of  various  methodologies 
designed  to  provide  assistance  to  this 
population,  without  access  to  timely 
and  accurate  information.  Forty-six 
States  and  the  District  of  Columbia  have 
developed  or  have  committed  to 
develop  a  SACWIS  system  with 
enhanced  (75  percent)  Federal  financial 
participation  (FFP).  The  purpose  of 
these  reviews  is  to  ensure  that  all 
aspects  of  the  project,  as  described  in 
the  approved  Advance  Planning 
Document  (APD).  have  been  adequately 
completed,  and  conform  with  applicable 
regulations  and  policies. 

States  will  submit  the  completed 
SACWIS  Assessment  Review 
Questionnaire  and  other  documentation. 
The  additional  documents  should  all  be 
readily  available  to  the  State  as  a  result 
good  project  management 

The  information  collected  in  the 
Assessment  Review  Guide  will  allow 
State  and  Federal  officials  to  determine 
if  the  State's  SACWIS  system  meets  the 
requirements  for  enhanced  title  fV-E 
Federal  financial  participation  defined 
at  45  CFR  1355.50.  Additionally,  other 
States  will  be  able  to  use  the 
docimientation  provided  as  part  of  this 
review  process,  in  their  own  system 
development  efforts. 

Respondents:  State.  Local  or  Tribal 
Govt 


Annual  Burden  Estimates 

InsinjfnenI 

Number  ol 
reapoodentg 

Number  ol 

perre- 
spondent 

Average 

burden 

hours  per 

response 

Total  bur- 
den hours 

Reviear 



" — •• 

10 

1 

60 

600 

Estimated  Total  Annual  Burden 
Hours:  600 

Additional  Infermation 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  The 
Administration  for  Children  and 
Families.  Office  of  Information  Services, 
Diviaiofi  of  Information  Resource 
MaaafMnent  Services,  370  L'EnCut 
Promenade.  S.W.,  Washington.  D.C 
20447,  Attn:  ACF  Reports  Qearance 
Officer. 


OMB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Rnglilar.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street. 


N.W..  Washington.  D.C.  20503.  Attn: 
Ms.  Wendy  Taylor. 

Dated:  December  9, 1997.  - 
BobSargis. 

Acting  BeportM  Clearance  Officer. 
[PR  Doc.  97-32538  Filed  12-11-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmlntetraHon 
(DoelialNo.07fiMM87] 

Aoanqf  Information  CoHaction 
ACDvmas:  propoaaa  vonacoon; 
CofiMnant  RaQuaat 

AOENCV:  Food  and  Drug  Administration. 

HHS. 

ACTKM:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Kagister 
concerning  each  proposed  collection  of 
information,  including  each  extension 
of  an  existing  collection  of  information, 
and  to  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  soUcits  comments  on  the  patent 
and  exclusivity  notification 
requirements  under  the  new  drug 
application  (NDA)  and  abbreviated  new 
drug  application  (ANDA)  regulations. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  Febriiary 
10, 1908. 

ADDRESSES:  Submit  written  conmients 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville,  MD  20857.  All  commento 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  docimient 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  E>rug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-827-1482. 

SUPPLBCNTARY  MRMMATKM:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  coUection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  tiie  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 


existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
coUection  of  information.  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  Mrill  have  practical  utility; 

(2)  the  accuracy  of  FDA*s  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  asstmiptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimige  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

AUweviated  New  Dmg  Application 
K^nlations;  Patent  and  Ejochnivity 
Provisians:  21  CFR  314.S0(i).  314ioQ). 
314.52. 314.53. 314.S4(aNlXvii). 
314.70(0.  314.»4(aNl2).  314.05. 
314.107(cX4).  (eN2NiT).  (0(2).  and 
(0(3)— (OMB  Control  No.  0010-0305)— 


Section  505  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C 
355)  requires  patent  owners  to  submit  to 
FDA  information  about  patents  that 
cover  approved  drugs.  Genraic  copies  of 
these  drugs  may  be  approved  when  the 
patents  expire  or  if  a  generic  company 
certifies  that  the  patent  is  invalid  or  will 
not  be  infringed.  In  such  cases,  the 
generic  company  must  notify  the  patent 
owner  about  the  certification,  and 
approval  of  the  drug  may  not  be  made 
effective  until  after  the  court  decides  the 
patent  infringement  suit  or  a  period  of 
36  months,  whichever  occurs  first  In 
addition,  section  505  of  the  act, 
provides  several  periods  of  marketing 
exclusivity  ranging  from  3  to  10  years 
(depending  primarily  on  the  nature  of 
the  innovation).  If  a  drug  product 
receives  mariceting  exclusivity,  FDA 
will  not  approve  (or,  in  limited  cases 
not  receive)  an  ANDA  for  the  drug 
product. 

Under  the  authority  found  in  sections 
505  and  701  of  the  act  (21  U.S.C.  371). 
FDA  issued  regulations  governing 
patent  and  exclusivity  previsions  in  part 
314  (21  CFR  part  314).  The  regulations 
provide  instructions  for  NDA  applicants 
(including  section  505(b)(2)  applicants) 
and  ANDA  applicants  on  how  to  file 
patent  information  and  request 
marketing  exclusivity;  require  patent 
certification  information  for  section 


505(b)(2)  applications  and  ANDA's; 
require  information  for  requests  far 
marketing  exclusivity  for  NDA's 
(including  section  505(b)(2)  applications 
and  certain  NDA  supplements);  and 
require  patent  information  for  NDA's. 

The  specific  reporting  requirements 
that  are  the  subfect  of  tUs  information 
collection  are  as  follows:  (1)  $  314.50(1) 
requires  patent  certification  as  part  of  a 
section  505(b)(2)  application;  (2) 
§  314.50(j)  requires  an  NDA  applicant  to 
submit  information  if  seeking  marketing 
exclusivity;  (3)  §  314.52  requires  section 
5Q5(bK2)  applicants  to  provide  notice  at 
certification  of  noninfriiigement  of 
patent  or  invalidity  to  patent  holders       ^ 
and  NDA  holdos;  (4)  §  314.53  requires 
submission  of  patent  information  as  part 
of  an  NDA  or  supplement;  (5) 
§  314.54(aKl)(vii)  requires  applicants  to 
submit  a  statement  if  a  section  505(bK2) 
applicant  is  seeking  marketing 
exclusivity  for  changes  to  a  listed  drug; 
(6)  §  314.70(f)  requires  a  statemoU  if  an 
applicant  is  seeking  marketing 
mcclusivity  for  a  supplement;  (7) 
S  314.94(a)(12)  requires  an  applicant  to 
submit  patent  information  as  part  of  an 
ANDA;  (8)  §  314.95  requires  ANDA 
applicants  to  provide  notice  of 
certification  of  noninMngemmt  of 
patent  or  invalidity  to  patent  holdess 
and  NDA  holders;  and  (9) 
$$  314.107(c)(4).  (e)(2)(iv).  (0(2).  and 
(0(3)  require  notice  to  FDA  by  ANDA  or 
section  50S(b)(2)  application  holders  of 
any  legal  action  concerning  patent 
infringement 

Applicants  must  provide  information 
on  patents  to  FDA  to  enable  the  agency 
to  determine  whether  a  product  is 
covered  by  a  patent  or  whether  approval 
of  a  proposed  drug  product  would  result 
in  patent  infringement.  The  agency  lists 
the  patent  information  as  a  reference  for 
potential  applicants.  If  an  applicant 
believes  a  patent  is  invalid  or  would  not 
be  infringed,  federal  law  also  requires  it 
to  notify  the  patent  holder.  FDA 
approval,  in  such  cases,  is  affected 
should  there  be  any  patent  litigation. 
Failure  to  provide  this  information 
would  result  in  an  incomplete 
application  and  constitute  groimds  for 
rehosine  to  approve  the  applicaticn. 

Applicants  submitting  nDA's  are 
required  under  the  act  to  provide 
information  on  certain  patents  that 
cover  their  drug  products.  The  agency 
lists  this  patent  information  in  its 
publication  titied  "List  of  Approved 
Drug  Products  With  Therapeutic 
Equivalence  Evaluations."  To  promote 
product  innovation,  the  act  also  gives 
NDA  applicants  several  periods  of 
"market  exclusivify"  ranging  from  3  to 
10  years  (depending  primarily  on  the 
natiire  of  the  innovation).  If  a  drug 
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product  racaivM  marketing  axcliuivity.  RMpondentf  to  thia  coUaction  of  FDA  mmtimmt^  tba  burden  of  thi« 

FDA  wUI  not  approve  (or.  in  limited  infonnation  are  new  drug  and  collection  of  information  as  follows: 

cases,  even  leceive)  an  ANDA  for  tha  abbreviated  new  drug  applicants, 
drug  product  during  that  tinM  pmkad. 

Table  1,— Esthated  Annual  Reporting  Burden' 


21Cr-RSKiion 

^   No.q« 

No.  of 
RMponsMpar 

Respondent 

Total  Annul 

Hours  par 
Responea 

Tottf  Hours 

314.S0(i) 

• 

a 

2 

16 

314.500) 

SO 

50 

2 

100 

314.52 

• 

• 

8 

64 

314.53 

200 

200 

1 

*  200 

3l4.54<aMl)(yil) 

8 

• 

1 

a 

314.70(f) 

43 

43 

1 

43 

314.B4(a)(12) 

395 

395 

2 

790 

314.95 

30 

80 

16 

480 

314.107(c)(4).  (e)(2)(lv).  (f)(2).  (f)(3) 

30 

30 

1 

30 

Tom 

1.731 

*  There  are  no  capMai  costs  or  opemling  and  maimanance  ooeis  amo 

ialid  wNh  Mb  coiactian  of  Mormation. 

This  estimate  is  based  on  FDA's 
axpariance  over  the  last  3  years  in 
receiving  this  information,  and  the 
{amiliahty  by  FDA  reviewers  with  the 
amount  of  time  it  takes  to  prepare  and 
submit  the  information  to  FDA. 

Datad:  Dacember  5.  1997. 
Wmiaai  K.  Hekbard. 

Auociale  Cotnausaioner  for  Policy 
Coordination. 

IFR  Doc.  97-32553  Filed  12-11-97;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  •7N-0320I 

Agancy  Infonnation  CoNactlon 
Acthrttlas;  Announcamant  of  OMB 
Approval 

AOENCV:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDAJ  is  announcing 
that  a  collection  of  infonnation  entitled 
"Filing  Objections  and  Requests  for  a 
Hearing  on  a  Regulation  or  Order"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA). 

FOn  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  C^pezzuto.  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-827-4659. 
SUPPI.EMENTARY  MFOfMATION:  hi  the 
Federal  Register  of  August  6,  1997  (62 
FR  42257  to  42258),  the  agency 


announced  that  the  propoifed 
infonnation  collection  had  been 
submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  tiie  PRA 
(44  U.S.C  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of.^ 
infonnation  unless  it  displays  a  ->^y 
currently  valid  OMB  control  numbed* 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0184.  The 
approval  expires  on  September  30. 
2000. 

Dated:  Dscember  5. 1997. 
WiUUa  K.  Hukbard. 

Associate  Commissioner  for  Pt^icy 
Coordination . 

IFR  Doc.  97-32593  Filed  12-11-97;  8:45  un| 
MJJNQ  OOM  4l«-et-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  brug  Adminiatration 
(Doctot  No.  •7(M>443| 

Iron-Containing  Supplamants  and 
Drugs:  Labal  Warning  Statamants  and 
Unit-Doaa  Packaging  Raquiraniants; 
Small  Entity  Coinpllanca  QuMa; 
AvaHabillty 

AQdCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


;  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  small  entity  compliance 
guide  entitled  "Iron-Containing 
Supplements  and  Drugs:  Label  Warning 
Statements  and  Unit-Dose  Pacluging 
Requirements;  Small  Entity  Compliance 
Guide"  (compliance  guide).  This 


compliance  guide  is  intended  to  help 
small  entities  comply  with  the  final  rule 
requiring  label  warnings  and  unit-dose 
packaging  for  iron-containing 
supplements  and  drug  products.  This 
action  is  being  taken  under  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1096  (the  SBREFA). 

DATES:  Written  comments  on  the 
compliance  guide  may  be  submitted  at 
any  time. 

ADDRESSES:  An  electronic  version  of  the 
compliance  guide  entitled  "Iron- 
Containing  Supplements  and  Drugs: 
Label  Warning  Statements  and  Unit- 
Dose  Packaging  Requirements;  Small 
Entity  Compliance  Guide"  is  available 
on  the  Internet  at  "http:// 
vm.cfJBan.fda.gov/~dms/secqiron.html". 
Printed  copies  may  be  obtained  from  the 
Iron  Labeling  and  Packaging,  Industry 
Activities  Staff  (HFS-565),  Center  for 
Food  Safoty  and  Applied  Nutrition, 
Food  and  Drug  Administration,  200  C 
St  SW.,  Washington,  DC  20204.  Submit 
written  comments  on  the  compliance 
guide  to  the  contact  person  below. 

FOR  FURTHER  MFORMATION  CONTACT: 
Linda  S.  Kahl.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-206).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3101. 

SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  January  15,  1997  (62 
FR  2218),  FDA  issued  a  final  rule 
requiring:  (1)  Label  warning  statements 
on  products  taken  in  solid  oral  dosage 
form  to  supplement  the  dietary  intake  of 
iron  or  to  provide  iron  for  therapeutic 
purposes  and  (2)  unit-dose  packaging 
for  iron-containing  products  that 
contain  30  milligrams  or  more  of  iron 
per  dosage  unit.  This  final  rule  became 
efEsctive  July  15. 1997. 
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FDA  is  announcing  the  availability  of 
a  compliance  guide  entitled  "Iron- 
Containing  Supplements  cuid  Drugs: 
Label  Warning  Statements  and  Unit- 
Dose  Packaging  Requirements;  Small 
Entity  Compliance  Guide"  under  the 
SBREFA  (Pub.  L.  104-121).  This 
compliance  guide  is  intended  to  help 
small  businesses  comply  with  the 
requirements  of  the  new  rule,  and  it 
restates  in  plain  language  the  legal 
requirements  set  forth  in  the  current 
regulation  for  labeling  and  packaging  of 
iron-containing  supplements  and  drug 
products.  Any  statement  in  this 
compliance  guide  that  goes  beyond 
merely  restating  the  applicable  legal 
requirements  represents  the  agency's 
current  thinking  on  this  subfect  The 
regulation  is  binding  and  hais  the  force 
and  effect  of  law;  however,  this 
compliance  guide  does  not,  itself,  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may^be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute 
and  regulations. 

Dated:  November  12, 1997. 

William  K.  Hobbaid. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-32552  Filed  12-11-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natlonal  Institutes  of  Health 

National  Inatitute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Acute  Infection  and  Eariy 
Disease  Research  Network  (AIEDRN). 

Date:  January  9, 1998. 

rime:  8:00  a.m.  to  AdJoummenL 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815, 
(301)  656-1500. 

Contact  Person:  Dr.  Allen  C.  Stoolmiller, 
Scientific  Review  Adm..  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4C05, 
Bethesda,  MD  20892.  (301)  496-7966. 

Purpose/ Agenda:  To  evaluate  contract 
proposals. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
5S2b(c)(4)  and  552b(c)(6),  Tide  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 


secrets  or  commercial  property  such  as 
patentable  material  and  personal  infonnation 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855.  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.) 

Datad:  December  5, 1997. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-32470  Filed  12-11-97;  8:45  am] 
BKJJNO  CODE  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclushre 
License:  Promotfon  of  Homologous 
Recombination  DNA  Pairing  l>y  RecA 
And  RecA  Peptides 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

S4JMMARY:  This  notice  is  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(I)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  an  exclusive  world-wide 
license  to  practice  the  inventions 
embodied  in  U.S.  Patents  No.  5,480,941, 
entitled,  "Method  of  Targeting  DNA" 
and  5.510.473.  entitled.  "Cloning  of  the 
RecA  Gene  From  Thermus  Aquaticus 
YT-1".  U.S.  Patent  Applications  Serial 
Numbers  08/446,413,  entitled,  "Cloning 
of  the  RecA  C^ne  From  Thermus 
Aquaticus  YT-1".  08/483.115  entitled, 
"F^motion  of  Homologous 
Recombination  DNA  Pairing  By  Rec-A- 
Derived  Peptides",  60/001,384  and  08/ 
682,305,  "Rec  A  Assisted  Cloning  of 
DNA",  and  corresponding  U.S.  and 
foreign  patent  applications  to  the 
Pangene  (Dorporation  of  Menlo  Park. 
California.  The  patent  rights  in  these 
inventions  have  been  assigned  to  the 
United  States  of  America. 
DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  NIH  on  or  before  February 
10, 1998  will  be  considered. 
ADDRESSES:  Requests  for  copies  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  licenses  should  be 
directed  to:  Raphe  Kantor,  Ph.D., 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard.  Suite  325.  Rockville. 


Maryland  20852-3804.  Telephone:  (301) 
496-7735  exL  247;  Facsimile:  (301) 
402-0220.  A  signed  Confidentially 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications. 
SUPPLEMENTARY  MFORMATION:  This 
technology  covers  methodology  for 
inducing  sequence-specific  homologous 
recombination  between  an  exogenous 
DNA  sequence  and  the  corresponding 
genomic  DNA  sequence  by  use  of  the  £. 
co7i  RecA  protein.  The  RecA  protein 
brings  together  an  exogenous  DNA 
sequence  and  a  corresponding  genomic 
DNA  sequences  for  homologous 
recombination.  A  peptide  of  RecA  can 
be  substituted  for  the  entire  E.  CoU  RecA 
protein  to  target  a  double-strand  of  DNA 
or  to  inhibit  transcription  of  a  given 
gene.  The  ability  of  a  RecA  peptide  to 
induce  homologous  recombination  gives 
this  technology  broad  commercial 
applicability.  The  peptide  can  be  used 
in  site-specific  targeting  of  DNA 
sequences  for  purposes  of  cleavage, 
protection  or  enrichment  as  a  research 
reagent,  a  diagnostic  tool  or  for  use  in 
gene  therapy. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  imless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice.  NIH  receives 
written  evidence  and  aigument  that 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
C3TI  404.7. 

The  field  of  use  of  this  exclusive 
license  may  be  limited  to  human 
therapeutics. 

Applications  for  a  license  filed  in  ' 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  licenses.  (Comments  and 
objections  submitted  to  this  notice  will 
not  be  available  for  public  inspection 
and,  to  the  extent  permitted  by  law,  Mrill 
not  be  released  under  the  Freedom  of 
Information  Act.  5  U.S.C.  552. 

Dated:  December  1. 1997. 
Barbara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 
Transfer. 

[FR  Doc.  97-32469  Filed  12-11-97;  8:45  am) 
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action:  Notice. 


The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  January  12, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Washington.  DC  20503. 
FOR  FURTHER  MFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410. 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
frx)m  Mr.  Eddins. 


SUPP1.EMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable:  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  ofRciai  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Sectioo  3507  of  the  Paperwork 
ReducUon  Act  of  1995. 44  U.S.C  35.  as 
amanded. 


Dated:  December  8, 1997. 

David  S.  CrMy. 

Director,  Information  Retources  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Propoeed 
Information  Collection  to  OMB 

Title  of  Proposal:  Report  on 
Occupancy  for  Public  Housing. 

Office:  Public  and  Indian  Housing. 

OMB  Approval  Number:  2577-0028. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  collected  will  be  used  to 
measure  and  evaluate  the  utilization  of 
Public  and  Indian  Housing  units  by  low- 
income  families  as  well  as  assiire  that 
all  persons  have  an  equal  opportunity  to 
participate  in  and  receive  the  benefits  of 
the  housing  assistance  offered. 
Occupancy  and  tenant  characteristic 
information  is  needed  for  monitoring 
and  compliance  activities.  An  annual 
report  is  provided  to  Congress. 

Form  Number:  HUD-51234. 

Respondents:  State.  Local,  or  Tribal 
Government  and  Not-For-Profit 
Institutions. 

Frequency  of  Submission:  Annually 

Reporting  Burden: 


Number  of 
fespondenlB 


Frequency  of 
response 


Hours  per 


Burden 
hours 


HUD-61234 


3.400 


1 


3.400 


Total  Estimated  Burden  Hours:  3,400. 

Status:  Extension,  without  changes. 

Contact:  Brenda  Earle,  HUD,  (202) 
706-0744x4022;  Joseph  F.  Lackey.  Jr., 
OMB.  (202)  39S-7316. 

Dated:  December  8, 1997. 
(FR  Doc.  97-32509  Filed  12-11-97;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPIMENT 

[Dodiel  Na  FR-423&-N-33] 

Fwtoral  Prop«rty  Suitable  as  Facilttiaa 
To  Assist  th«  Homaless 

AQBICY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Envelopment,  HUD. 
ACTION:  Notice. 

summary:  ThU  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 


of  Housing  and  Urt>an  Development, 
451  Seventh  Street  SW.,  Washington, 
DC  20410:  telephone  (202)  706-1226; 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 


Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavtulable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS.  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville.  MD  20857;  (301)  443-2265. 
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(This  is  not  a  toll-fr«e  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequentiy  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  for  suitable/unavailable. 

For  properties  listed  as  suitable/ 
tmavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  make  available  for  any  other 
purpose  for  20  days  bom  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  bee  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Registn*,  the 
landholding  agency,  and  the  property 
niunber. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  AIR  FORCE:  Ms. 
Barbara  Jenkins,  Air  Force  Real  Estate 
Agency,  (Area — Ml),  Boiling  Air  Force 
Base,  112  Luke  Avenue,  Suite  104, 
Building  5683.  Washington,  DC  20332- 
8020;  (202)  767-4184;  INTERIOR:  Ms. 
Lola  Knight,  Department  of  the  Interior, 
1849  C  Street.  NW.,  Mail  Stop  5512- 
MIB.  Washington,  DC  20240;  (202)  208- 
4080;  VA:  Mr.  George  Szwarcman, 
Director,  Land  Management  Service, 
184A,  Department  of  Veterans  Affairs, 
811  Avenue,  NW.,  Room  414,  La&yette 
BIdg.,  Washington,  DC  20420;  (202) 
565-5941;  GSA:  Mr.  Brian  K.  Polly. 
Assistant  Commissioner.  General 
Services  Administration,  Office  of 
Property  Disposal,  18th  and  F  Street, 


NW..  Washington.  DC  20405;  (202)  501- 
2059;  NAVY:  Mr.  Charles  C.  Cocks, 
Department  of  the  Navy.  Director.  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Code  241A,  200 
Stovall  Street.  Alexandria.  VA  22332- 
2300;  (703)  325-7342;  (These  are  not 
toll-free  numbers). 

Dated:  Etecember  4, 1997. 
Fred  Kamas,  Jr.. 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TTTLE  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  12/12AB7 

Suitable/Available  Propeitiet  ^ 

Buildings  (by  State) 

California 

Bldgs.  65-74,  86,  87 
Naval  Postgraduate  School 
La  Mesa  ' 

Monterey  CA  93943- 
Landholding  Agency:  Navy 
Property  Number  779740067 
Status:  Excess 

Comment:  4,482  sq.  ft.,  family  housing, 
presence  of  asbestos/lead  paint,  need  rehab 

Hawaii 

Bldg.  618,  Ferry  Terminal 

Naval  Station,  Pearl  Harbw 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779740069 

Status:  Underutilized 

Comment:  intermittent  use,  315  sq.  ft.,  most 

recent  use — storage 
Bldg.  619,  Ferry  Terminal 
Naval  Station,  Pearl  Haifoor 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779740070 
Status:  Underutilized 
Comment:  intermittent  use,  1460  sq.  ft.,  most 

recent  use — storage 

Bldg.  594,  Ferry  Terminal 

Naval  Station,  Pearl  Harlxir 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779740071 

Status:  Excess 

Comment:  1300  sq.  ft.,  most  recent  use — 

parking  shed,  needs  rehab 
Bldg.  566,  Feny  Terminal 
Naval  Station,  Pearl  Harbor 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number.  779740072 
Status:  Excess 
Comment:  52  sq.  ft,  most  recent  use — sentry 

post 
Structure  5378,  Ford  Island 
Naval  Station,  Pearl  Harbor 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779740073 
Status:  Underutilized 
Comment:  intermittent  use,  berthing  pier 

Virginia 

Bldg.  94 

St.  Juliens  Creek  Annex 


Portsmouth  VA  23702- 

Landholding  Agency:  Navy 

Property  Numl>en  779740075 

Status:  Unutilized 

Conunent:  361  sq.  ft 

Bldg.  206 

St  Juliens  Creek  Annex 

Portsmouth  VA  23702- 

Landholding  Agency:  Navy 

Property  Number.  779740076 

Status:  Unutilized 

Comment:  204  sq.  ft,  most  recent  use — 

storage 
Bldg.  211 

St  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779740077 
Status:  Unutilized 
Comment:  165  sq.  ft.,  most  recent  use — 

storage 

Bldg.  274 

St  Juliens  Creek  Annex 

Portsmouth  VA  23702- 

Landholding  Agency:  Navy 

Property  Number  779740078 

Status:  Unutilized 

Comment:  81  sq.  ft.,  most  recent  use — storage 

Bldg.  124 

St  Juliens  Creek  Annex 

Portsmouth  VA  23702- 

Landholding  Agency:  Navy 

Property  NumTien  779740079 

Status:  Unutilized 

Comment:  4900  sq.  ft,  most  recent  use — 

office 
Bldg.  193 

St  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number  779740080 
Status:  Unutilized 
Comment:  1932  sq.  ft,  most  recent  use — 

office 

Bldg.  P82 

Naval  Station  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779740081 
Status:  Excess 

Comment:  1324  sq.  ft,  most  recent  use^ 
retail  store 

Land  (by  State) 

Hawaii 

1.49  acres.  Ferry  Terminal 
Naval  Station,  Peari  Harbor 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779740068 
Status:  Underutilized 
Comment:  intermittent  use,  most  recent 
use — parking 

Unsuitable  Properties 

Buildings  (by  State) 

Alaska 

Bldg.  52-651 

Ehnendorf  AFB 

Anchorage  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number  189740004 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 
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California 

Bldg.  01310 

Vuidenberg  AFB 

Vandenbeig  AFB  Co:  SanU  Baiban  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189740005 
SUtus:  Unutilized 
Reason:  Secured  Area 

JBIdg.  06412 
Vandenbeig  AFB 
Vandenbarg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189740006 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  11153 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Focoa 
Property  Number  189740007 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  11154 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189740008 
Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 
Bldg.  15001 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189740009 
Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 
Bldg.  16158 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189740010 
Status:  Unutilized 

Reason:  Secured  Area  Exteiuive  deterioration 
Florida 

Bldg.  10686 

Elgin  AFB 

Elgin  AFB  Co:  Okaloosa  FL  32542-5133 

Landholding  Agency:  Air  Force 

Property  Number:  189740001 

Status:  Unutilized 

on:  Secured  Area  Extensive  deterioration 


Bldg.  10563 

Elgin  AFB 

Elgin  AFB  Co:  Okaloosa  FL  32542-5133 

Landholding  Agency:  Air  Force 

Property  Number  189740002 

Status:  Unutilized 

R— on:  Secured  Area  Extensive  deterioration 

Bldg.  10352 

Elgin  AFB 

Elgin  AFB  Co:  Okaloosa  FL  32542-5133 

Landholding  Agency:  Air  Force 

Property  Number  189740003 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Maryland 

Bldg.  510.  Indian  Head  Div. 


Naval  Sur^Ke  Warfue  Center 
Indian  Heal  Co:  Charles  MD  20640- 
Landholding  Agency:  Navy 
Property  Number:  779740083 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Mlnmants 


I  Building 
200  East  4th  Street 

Redwood  Falls  Co:  Redwood  MN  S62S3- 
Landholding  Agency:  CSA 
Property  Number  549740017 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
CSA  Number  l-C-MN-563 

Montana 

Bldg.  3070 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landhoiding  Agency:  Air  Force 
Property  Number  189740011 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material 

New  Mexico 

Bldg.  1257 

Holloman  AFB 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number  189740012 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  332 

HoUoman  AFB 

Co:  Olaro  NM  8833&- 

Landholding  Agency:  Air  Force 

Property  Number  189740013 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
Bldg.  205 
Holloman  AFB 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189740014 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
New  York 

Calloo  Island  Ught 

Lake  Ontario 

Hounsbfleld  Co:  Jefferson  NY 

Landholding  Agency:  GSA 

Property  Number  549740016 

Statna:  fixona 

ttamnu.  Odwr 

Comment:  inaccessible 

CSA  Number:  1-U-NY-735C 

Washington 

Bldg  4446 

Naval  Submarine  Base.  Bangor 

Silverdale  Co:  Kitsap  WA  98315-1199 

Landholding  Agency:  Navy 

Property  Number  779740082 

Status:  Unutilized 

RMSon:  Secured  Area  Exteiuive  deterioration 

West  Virginia 

Jarrell  House 

New  River  Gorg  National  River 

Meadow  Craek  Co:  Summers  WV  25977- 


Landholding  Agency:  Interior 
Property  Number  619740005 
Status:  Excess 

Reason:  Extensive  deterioration 
Blackburn  Houses 
New  River  Gorg  National  River 
Meadow  Creek  Co:  Summers  WV  25977- 
Landholding  Agency:  Interior 
Property  Number  619740006 
Status:  Excess 

Reason:  Extensive  deterioration 
Adkiiu  House 

New  River  Gorg  National  River 
Claypool  Hollow  Co:  Summers  WV  25977- 
Landholding  Agency:  Interior 
Property  Number  619740007 
:  Excess 
:  Extensive  deterioration 

Land  (by  State) 
Maryland 

Govt  Railroad 

Naval  Surface  Warfare  Center 

Indian  Head  Div. 

Indian  Head  Co:  Charles  MD  20640- 

Landholding  Agency:  Navy 

Property  Number:  779740084 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Floodway 
Minnesota 

3.85  acres  (Area  t2) 

VA  Medical  Center 

4801  8th  Street 

St  Cloud  Co:  Steams  MN  56303- 

Landholding  Agency:  VA 

Property  Number  979740004 

Status:  Unutilized 

Reason:  Other 

Comment:  landlocked 

7.48  acres  (Area  #1) 

VA  Medical  Center 

4801  8th  Street 

St.  Cloud  Co:  Steams  MN  56303- 

Landholding  Agency:  VA 

Property  Number:  979740005 

Status:  Underutilized 

Reason:  Secured  Area 


North  Carolina 
0.85  parcel  of  land 

Marine  Corps  Air  Station.  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779740074 
Status:  Unutilized 
Reason:  Secured  Area 

(FR  Doc.  97-32249  Filed  12-11-97;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Extension  of  Comment  Period  on  an 
Application  for  an  Incidental  Take 
Permit  from  the  County  of  San  Dtogo, 
CA 

AQBICV:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 
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SUMMARY:  This  notice  announces  the 
extension  of  the  comment  period  on  the 
application  from  the  Coimty  of  San 
Diego.  California,  for  an  incidental  take 
permit  purstiant  to  section  10(a)(1)(B)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  Because  of  an 
administrative  error,  the  original  public 
comment  period  that  closes  December 
15. 1997  (62  FR  61140)  is  extended  to 
allow  adequate  time  for  review  and 
response  by  the  public.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Act.  All  comments  received  will 
become  part  of  the  public  record  and 
may  be  released. 

DATES:  Written  comments  should  be 
received  on  or  before  January  12, 1998. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Gail  Kobetich,  Field 
Supervisor,  Carlsbad  Fish  and  Wildlife 
Office,  2730  L.oker  Avenue  West, 
Caiisl»d.  California  92008.  Comments 
may  be  sent  by  facsimile  to  telephone 
(760) 431-9618. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Sherry  Barrett,  Assistant  Field 
Supervisor,  at  the  above  address; 
telephone  (760)  431-9440. 

SUPPLBMeiTARY  MFORMATION: 

Availability  of  Dbcuments 

The  application  includes  the  Coimty 
of  San  Diego  Subarea  Plan  and  an 
Implementing  Agreement,  both  of  which 
were  prepared  in  accordance  with  the 
regional  Multiple  Species  Conservation 
Program.  Persons  wishing  to  obtain 
copies  of  the  documents  or  additional 
background  material  should  contact  the 
County  of  San  Diego,  Department  of 
Planning  and  Land  Use,  5201  Ruffin 
Road,  Suite  B,  Mail  Station  0650.  San 
Diego,  California  92123;  telephone  (619) 
260-8316.  Docimients  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  (8  a.m.  to 
12  p.m.  and  1  p.m.  to  5  p.m.),  Monday 
through  Friday,  at  the  above  Cotmty 
office  and  at  the  Carlsbad  Fish  and 
WUdlife  Office  (see  ADDRESSES). 

Dated:  December  8, 1997. 
Tliomas  Dwjrer, 

Acting  Regional  Director.  Region  1 ,  Portland, 

Oregon. 

[FR  Doc.  97-32513  Filed  12-11-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  impact  Statement  to 
Allow  Incidental  Take  of  Species  on 
l.ands  Administered  by  Plum  Creek 
Timber  Company,  LP.,  in  the  Stalaa  of 
Idaho,  Montana,  and  Washington 

AGENCY:  Fish  and  Wildlife  Service, 
Interior.  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 
ACTION:  Notce  of  intent 

SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service  and 
National  Marine  Fisheries  Service 
(collectively,  the  "Services")  intend  to 
gather  information  necessary  to  prepare 
an  Environmental  Impact  Statement  and 
to  conduct  public  scoping  meetings. 
Plum  Creek  Timber  Company,  L.P. 
(Pliun  Creek)  has  informed  the  Services 
that  it  is  preparing  an  application  for  a 
permit  and  approval  of  a  Conservation 
Plan  (Plan)  covering  bull  trout 
[Salvelinus  confluentus)  and  possibly 
other  native  salmonids,  including 
steelhead  trout  [Onchorynchus  mykiss 
ssp.).  pursuant  to  section  10(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  proposed  Plan 
would  be  designed  to  address  the  effects 
of  Plum  Creek  activities  that  may  have 
an  impwct  on  bull  trout  and  possibly 
other  aquatic  species  not  currently 
listed  imder  the  Act.  As  a  part  of  its 
application.  Plum  Creek  may  be  seeking 
a  permit  that  would  authorize  incidental 
take  of  steelhead  trout,  an  aquatic 
species  presently  listed  under  the  Act 
Plum  Creek  woidd  also  be  seeking 
future  incidental  take  authority,  subject 
to  certain  conditions,  for  other  species 
adequately  covered  by  the  Plan  should 
those  species  subsequently  be  listed 
imder  the  Act  during  the  term  of  the 
Plan.  The  Plan  would  be  in  the  form  of 
a  Candidate  Conservation  Agreement  or 
a  Habitat  Conservation  Plan,  depending 
upon  whether  it  includes  species 
currendy  listed  under  the  Act. 

In  compliance  with  their 
responsibilities  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  its  implementing 
regulations  (40  CFR  1500,  et.  seq.)  the 
Services  jointly  annotmce  their  intent  to 
prepare  an  Environmental  Impact 
Statement  for  the  proposed  action  of 
approving  the  proposed  Plan  and 
issuing  the  permit.  This  notice  is 
furnished  to  solicit  suggestions  and 
information  from  tribes,  other  agencies, 
and  the  public  to  determine  the  scope 
of  issues  and  alternatives  to  be 
considered  in  preparation  of  the 


Environmental  Impact  Statement  The 
Services  jointly  annoimce  their  intent  to 
hold  scoping  meetings,  the  date,  time, 
and  place  of  which  are  provided  in  this 
notice,  below.  This  notice  is  provided 
pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  and  the 
NatioEial  Environmental  Policy  Act 
implementing  regulations  (40  CFR 
1506.6. 

DATES:  Scoping  will  commence  as  of  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  Written  comments  on 
the  scope  of  the  proposed  action,  the 
approval  of  the  Plan  and  issuance  of  the 
permit  should  be  received  on  or  before 
February  27. 1998.  A  total  of  six  scoping 
meetings  will  be  held  in  each  of  the 
three  states,  on  January  14, 15,  21,  22. 
28,  and  29, 1998.  Each  meeting  will  run 
from  3:30  p.m.  until  7:30  p.m.  The 
Services  will  use  an  open  house  format 
for  the  meetings,  allowing  interested 
members  of  the  public  to  drop  by  at  any 
point  during  the  meeting  to  gather 
information  and/or  provide  comments. 
ADDRESSES:  Meeting  locations  are 
scheduled  as  follows:  January  14 — 
Venture  Motor  Inn,  443  Highway  2 
West.  Libby.  Montana;  January  IS — 
Outlaw  Inn,  1701  U.S.  93  South. 
Kalispell,  Montana;  January  21 — Shilo 
Inn,  702  West  Appleway,  Coeur 
d'Alene.  Idaho;  January  22 — Holiday 
Inn  Parknde.  200  South  Pattee. 
Missoula,  Montana;  January  28, 
Doubletree  Inn,  510  Kelso  Drive,  Kelso. 
Washington;  and  January  29. 
Cavanaugh's  Gateway.  9  North  9th 
Street,  Yakima,  Washington,  Written 
comments  regarding  the  proposed 
action  and  the  proposed  Environmental 
Impact  Statement  should  be  addressed 
to  Robert  G.  Ruesink,  Supervisor,  Snake 
River  Basin  Fish  and  Wildlife  Office, 
1387  South  Vinnell  Way.  Room  368. 
Boise,  Idaho  83709. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Koch,  at  the  address  above,  (208) 
378-5293;  Bill  Vogel,  Western 
Washington  Fish  and  Wildlife  Office, 
510  Desmond  Drive,  Suite  102,  Lacey, 
Washington,  98503-1273  (360)  753- 
4367;  or  Bob  Ries,  National  Marine 
Fisheries  Service,  1387  S.  Vinnell  Way. 
Room  377,  Boise,  Idaho,  83709  (208) 
378-5647. 

SUPPLBiENTARY  INFORMATION: 

Background 

Under  section  9  of  the  Act  and  its 
implementing  regulations,  "taking"  of  a 
threatened  or  endangered  species,  is 
prohibited.  However,  under  certain 
ciraimstances  the  Services  may  issue 
permits  to  take  these  wildlife  species  if 
such  taking  is  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 


65438 


r«d«r«l  EagirtT  /  Vol.  62.  No.  239  /  Friday.  December  12.  1997  /  Notices 


RegulatioDS  governing  permits  for  taking 
of  threatened  or  endangered  species  are 
found  at  50  CFR  17.22.  50  CFR  17.32. 
50  CFR  222.22,  50  CFR  222.23.  and  50 
CFR  227.21.  According  to  the  Services' 
draft  policy  and  propcMed  rule  for 

I  Conawvation  Agreements. 
I  may  also  issue  pwmits. 
>  certain  circumstances,  in 
couMCtion  with  a  Candidate 
Conservation  Agreement  (see  62  FR 
32183-32188.  lune  12.  1997). 

Plum  Creek  proposes  to  develop  the 
Plan  employing  the  technical  assistance 
of  the  Services.  Plum  Creek  has 
identified  the  goals  of  their  Plan  as: 

1 .  To  the  maximum  extent 
practicable,  minimize  and  mitigate  the 
impacts  of  Plum  Creek's  activities  on  all 
spades  covered  by  the  Plan. 

2.  Provide  habitat  conditions  that  are 
necessary  and  advisable  to  conserve  and 
enhance  species  populations,  and  allow 
for  tha  long-term  survival  of  species 
covwad  by  the  Plan. 

To  the  extent  that  unlisted  species  are 
covered  by  the  Plan.  Plum  Creek's 
objective  is  to  address  the  listing  factors 
under  its  control  such  that  the  listing  of 
such  species  would  be  unnecessary, 
assuming  the  measures  in  the  Plan  were 
implemented  by  similarly  situated 
landowners  through  a  species'  range. 

3.  Provide  Plum  Creek  will 
predictability  and  flexibility  to  manage 
its  timberlands  economically.  Plum 
Creek's  objective  is  that  the  Plan  would 
meet  or  exceed  the  standards  set  forth 
in  tha  Sanricas'  "No  Surprises  "  Policy 
ptopoaad  rule  such  that  Plum  Creek 
would  be  entitled  to  the  assurances 
provided  thereunder  (see  FR  29091, 
May  29.  1997). 

Tbm  terms  of  any  permit  that  the 
Sanricas  may  issue  in  connection  with 
Plum  Creek's  Plan,  will  be  governed  by 
the  Services'  final  policy  and  rules  for 
Candidate  Conservation  Agreements,  or 
tha  final  "No  Surprises"  rule, 
depending  upon  which  is  applicable. 

Tha  Scope  of  tha  Agreemanl 

As  currently  envisioned,  the  Plan 
would  involve  a  multi-year  agreement 
covering  approximately  1.7  million 
acres  of  Plum  Creek  ownership  in  the 
Pacific  Northwest,  including  1.462.000 
acres  in  Montana.  132.000  acres  in 
Idaho,  and  85,000  acres  in  Washington. 
Thasa  acres  include  all  Plum  Creek 
ownership  in  Idaho  and  Montana,  and 
thoae  acres  in  Washington  which  are 
tributary  to  the  Columbia  River  and  not 
included  in  Plum  Creek's  approved 
Cascades  Habitat  Conservation  Plan.  In 
addition,  the  Plan  might  include  71.000 
acres  of  Plum  Creek  ownership  in  the 
Puget  Sound  Basin  that  are  presently 
not  addressed  in  the  company's 


Cascades  Habitat  Conservation  Plan. 
Plum  Creek  is  currently  considering  an 
agreement  term  of  30  years  for  the  Plan. 
The  Services  specifically  request 
comment  on  the  term  of  the  agreement. 

Plum  Creek  has  indicated  that  the 
Plan  will  adopt  a  multi-^MCias.  aquatic- 
ecosystem  approach  spanning  all 
watersheds  in  the  planning  area  in  order 
to  protect  bull  trout  specifically,  as  well 
as  other  aquatic  species.  Bull  trout  are 
currently  proposed  for  listing  under  the 
Act. 

Tha  intent  of  employing  an  aquatic- 
ecosystem  approach  would  be  to 
address  biological  concmns  of  fish 
species  present  in  the  area  and  remove 
threats  to  the  species  and/or  their 
habitat.  Other  species  besides  bull  trout 
which  could  be  included  in  the  plan 
include  westslope  cutthroat  trout 
(Onchorynchus  clarki  lewisi),  redband 
trout  [Onchorynchus  mykiss  ssp.),  and 
steelhead  trout.  Other  aquatic  species 
may  also  be  included.  Except  for 
steelhead  trout,  which  is  listed  as 
threatened  under  the  Act.  all  of  these 
species  are  currently  unlisted.  The 
Service  specifically  requests  comment 
on  the  aquatic  ecosystem  approach  to 
Plan  development,  and  the  possibility  of 
inclusion  of  these  and  other  species  in 
the  Plan  and  permit. 

A  key  assumption  for  species 
protection  in  the  Plan  may  be  that 
actions  taken  to  address  the  biological 
needs  of  bull  trout  would  be  beneficial 
to  other  fish  species  in  the  area.  For 
planning  purposes,  the  Plan  and 
environmental  analysis  may  rely,  in 
part,  on  a  classification  of  watershed 
units  based  on  bull  trout  biology.  In 
addition,  the  conservation  needs  of 
other  fish  species  to  be  included  in  the 
Plan  would  be  fully  and  independently 
identified  and  analyzed,  and  any 
additional  actions  necessary  for  their 
conservation  would  be  included  in  the 
Plan. 

The  Plan  may  use  a  two-tier  bull  trout 
habitat  classification  system.  Tier  1 
watersheds  would  include  Plum  Creek 
lands  within  catchment  areas 
(drainages)  tributary  to  Ist.  2nd,  3rd. 
and  4th  order  watercourses  known  or 
suspected  to  support  spawning  and 
juvenile  rearing  of  bull  trout.  Tier  2 
watersheds  would  include  Plum  Creek 
lands  within  catchment  areas  tributary 
to  all  other  watercourses  within  the 
Columbia  River  basin,  within  the  project 
area.  Some  of  thasa  areas  are  known  or 
are  suspected  to  provide  migratory, 
foraging,  and  over-wintering  habitat  for 
adult  and  sub-adult  bull  trout.  Tier  2 
watersheds  may  also  provide  the 
majority  of  available  habiut  (on  Plum 
Creek  lands),  for  other  native  salmonids 


such  as  westslope  cutthroat  trout, 
redband  trout,  and  steelhead  trouL 

Fish  habitat  management,  mitigation 
and  restoration  activities  in  Tier  1 
watersheds  would  focus  on  protection 
of  habitat  for  spawning  and  rearing  of 
bull  trout  and  other  fish  species 
included  in  the  plan.  Conservation 
measures  in  Tier  2  watersheds  would  be 
designed  to  protect  migration,  foraging, 
and  overwintering  habitat  for  bull  trout 
and  other  fish  species,  and  p>ossibly 
spawning  and  rearing  habitat  for  other 
fiiih  species.  The  Services  will  evaluate 
the  conservation  needs  of  bull  trout  and 
other  fish  species  throughout  their 
ranges  to  ensure  that  conservation 
measures  in  the  Plan  are  adequate  to 
allow  for  long-term  survival  of  each 
species. 

As  a  com(>onent  of  this  planning 
process,  the  Services  seek  to  identify 
fish  habitat  conditions  and  land 
management  actions  on  lands  adjacent 
to  those  owned  and  managed  by  Plum 
Creek.  In  many  cases,  these  lands  may 
be  managed  by  the  U.S.  Department  of 
Agriculture,  Forest  Service.  In  such 
cases  the  Services  will  seek  to  work 
with  the  Forest  Service  under  existing 
authorities  to  develop  and  implement 
management  actions  that  are 
complementary  to  those  developed  for 
Plum  Creek  lands.  This  approach  to 
habitat  conservation  planning  will  help 
ensure  that  adequate  conservation  of 
bull  trout  habitat,  and  habitat  for  other 
fish  species,  is  achieved  in  the  planning 
area. 

Plum  Creek  management  activities 
that  might  impact  fish  species  covered 
under  the  Plan  include  commercial 
forestry  and  associated  activities  (such 
as  logging  road  construction,  logging 
road  maintenance,  gravel  quarrying 
prima^ly  for  the  purposes  of  logging 
road  construction,  and  silvicultural 
activities  including  tree  planting,  site 
preparation,  pesticide  application, 
fertilization,  and  prescribed  burning). 
Other  activities  which  could  also  be 
addressed  include  forest  fire 
suppression,  open  range  cattle  grazing, 
miscellaneous  forest  and  land  product 
sales  (such  as  gravel  and  landscape 
stones).  Non-forestry  related  activities 
also  addressed  would  include  special 
forest  use  permits  for  commercial 
outfitting,  special  recreation  permits 
(such  as  club  activities  on  Plum  Creek 
land),  electronic  facility  sites, 
manufacturing  of  forest  products,  and 
other  activities  common  to  commercial 
forestry  and  the  forest  products 
business. 

Proposed  Conservation  Measures 

For  the  proposed  Plan.  Plum  Creek 
would  develop  specific  conservation 
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measures  to  be  implemented  under  the 
umbrella  of  the  company's 
"environmental  principles."  The 
measures  would  be  developed  under  the 
following  ^neral  categories: 

1.  Ripanan  Management  Areas. 
Conservation  measures  would  be 
developed  to  regiilate  activities  in 
riparian  areas.  Such  measures  would 
address  habitat  needs  by  providing 
adequate  wood  for  habitat  complexity, 
adequate  canopy  cover  for  temperature 
management,  and  adequate  filtration  for 
the  prevention  of  sediment  delivery  to 
streams. 

2.  Forest  Road  Management. 
Sediment  from  forest  roads  is 
recognized  as  having  the  potential  to 
significantly  impact  fish  habitat. 
Conservation  measures  would  be 
developed  to  minimize  the  delivery  of 
sediment  from  forest  roads  to  streams. 

3.  Grazing.  Livestock  grazing 
(primarily  cattle)  occurs  on  over  40%  of 
Plum  Creek  ownership  in  the  planning 
area.  Intensive  grazing  on  many  of  these 
acres  has  occurred  annually  for  decades, 
and  for  over  a  century  in  some 
locations.  Conservation  measures  would 
be  developed  to  manage  riparian 
impacts  resulting  from  grazing. 

4.  Land-Use  Planning.  Pliun  Creek 
owns  property  in  the  planning  area  that 
may  ultimately  have  long-term  uses 
other  than  forestry.  Plum  Creek  also 
buys  and  sells  land  in  the  planning  area. 
Land  Use  Planning  measures  would  be 
developed  to  mitigate  the  impacts  of 
future  development  or  land  ownership 
adjustments. 

5.  Legacy  Management  and  Other 
Restoration  Opportunities.  On  Plum 
Creek  ownership,  the  legacy  impacts  of 
a  variety  of  past  management  activities 
may  have  a  greater  bearing  on  fish 
habitat  health  than  current  practices 
under  well-informed  land-management 
policies  and  regulations.  Restoration 
and  legacy- management  projects 
designed  to  remove  threats  to  fish 
habitat  may  be  identified  as  a  part  of 
this  Plan. 

6.  Administration  and 
Implementation.  Plum  Creek  would 
initiate  a  program  to  monitor  significant 
elements  of  the  Plan  and  develop  a 
program  to  inform  and  educate 
contractors  and  employees  on  standards 
and  practices  to  be  implemented. 

Monitoring  and  Adaptive  Management 

As  currently  envisioned,  the  Plan 
would  incorporate  active  adaptive 
management  features,  including 
watershed  analysis.  Research  emd 
monitoring  would  help  determine  the 
effectiveness  of  the  Plan,  validate 
models  used  to  develop  the  Plan,  and 
provide  the  basic  information  used  to 


implement  "mid-course  corrections"  if 
necessary. 

Dated:  December  8. 1997. 

Tbomas  Dwyer, 

Acting  Regional  Director.  Repon  I.  Portland, 
Orogon. 

[FR  Doc.  97-32512  Filed  12-11-07;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Requeat  for  PuMIc  Comments  on 
Information  Collection  SubmHled  to 
tt«e  Office  of  Management  and  Budget 
for  fWview  Under  the  Paperwork 
Reduction  Act 

A  request  revising  and  extending  the 
collection  of  information  listed  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
below  has  been  submitted  to  the  Office 
of  Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperworic 
Reduction  Act  (44  U.S.C  Chapter  35). 
Copies  of  the  proposed  collection«f 
information  and  related  forms  may  be 
obtained  by  contacting  the  Biubsu's 
Clearance  Officer  at  the  phone  number 
listed  below.  Comments  and  stiggestions 
on  the  requirement  should  be  made 
within  30  days  directly  to  the  Desk 
Officer  for  the  Interior  Department, 
Office  of  Information  and  Regulatory 
AfEslrs,  Office  of  Management  and 
Budget,  Washington,  EC  20503  and  to 
the  Bureau  Clearance  Officer,  U.S. 
Geological  Survey,  807  National  Center. 
Reston,  VA  20192. 

As  required  by  OMB  regulations  at  5 
CFR  1320.8(d)(1),  the  U.S.  Geologioed 
Survey  solicits  specific  public 
comments  regarding  the  proposed 
information  collection  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
bureau,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  th6  validity  of 
the  methodology  and  assiunptions  used; 

3.  The  utility,  quality,  and  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Lime. 

Current  OMB  approval  number:  1032- 
0038. 

Abstract:  Respondents  supply  the 
U.S.  Geological  Survey  with  domestic 


production,  values,  end-use  data,  and 
capacity  information  on  the  domestic 
lime  industry.  This  information  will  be 
published  as  an  Aimual  Report  for  use 
by  Government  agencies,  industry,  and 
the  general  public. 

Bureau  form  number:  6-1221-A. 

Frequency:  Aimual. 

Description  of  respondents: 
Commercial  and  captive  producers  of 
quicklime,  hydrated  lime,  and  dead- 
burned  dolomite. 

Annual  Responses:  110. 

Aiwual  burden  hours:  165. 

Bureau  clearance  officer  John  E. 
Cordyack,  Jr.,  703-648-7313. 
John  H.  DeYouq,  Jr.. 

Acting  Chief  SdeatiMt,  Minerals  Information 
Team. 

[FR  Doa  97-32514  Filed  12-11-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

QeoloQicfll  Survey 

Re(|uest  for  PulMc  Comments  on 
Information  CoUectton  To  Be 
SulNnltled  to  ttie  Office  of  Msnsgament 
and  Budget  for  Ravlaw  Under  ttia 
ranaiaMiili  Rartiirtlfin  Act 

A  request  revising  and  extending  the 
collection  of  information  listed  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperwork  . 
Reduction  Act  (44  U.S.Q  Chapter  35). 
Copies  of  the  proposed  collection  of 
infonnation  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
within  30  days  directly  to  the  Desk 
Officer  for  the  Interior  Department, 
Office  of  Information  and  Regulatory 
AEEairs,  Office  of  Management  and 
Budget,  Washington  £)C  20503  and  to 
the  Bureau  Clearance  Officer,  U.S. 
Geological  Survey,  807  National  Center, 
Reston,  VA  20192. 

As  required  by  OMB  regulations  at  5 
CFR  1320.8(d)(1),  the  U.S.  Geological 
Survey  solicits  specific  public 
comments  regarding  the  proposed 
information  collection  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
bureau,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  utility,  quality,  and  clarity  of 
the  infonnation  to  be  collected;  and. 
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4.  How  to  minimiza  th*  burdan  of  the 
collection  of  information  on  thoaa  who 
are  to  reapond,  including  the  uae  of 
appropriate  automated  electronic, 
mechanical,  or  otber  forma  of 
information  technology. 

Tttle:  Portland  and  Masonry  CaoMBt 

OMB  approval  number:  102S-00S8. 

Abtttact:  ReepondenU  supply  the 
U.S.  Geological  Survey  with  data  oo 
cement  ahipmenla  to  final  customan. 
This  information  will  be  published  as 
monthly  reports  for  use  by  Government 
agencies,  industry,  and  the  general 
public. 

Bunau.form  number  9-3079. 
__    Frequency:  Monthly. 

Description  of  respondents: 
Manufacturers  and  importers  of 
Portland  and  maionry  cement. 

Annual  retponmt:  600. 

Annual  burden  hours:  300. 

Bureau  clearance  officer:  John  E. 
Cordyack.  Jr..  703-648-7313. 
John  H.  DtYoeag.  Jr.. 

Chief  Scientist.  Minerals  Information  Team. 
jFR  Doc.  97-32S15  Fiisd  12-11-S7:  8:45  am) 
iOOM«»«e-«l^ 


DEPARTMBUT  OF  THE  INTERIOR 

BuTMu  of  Land  Managemant 
po  tto  loao-oij 

Call  for  Nominations  for  Uppar  Snaka 
Rivar  District,  Rasourca  Advisory 
CouncM 

AGENCY:  Bureeu  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Resource  Advisory 
Council  Call  for  Nominations. 


:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  for  the 
Bureau  of  Land  Management  (ELM) 
Upper  Snake  River  District  (USIU)), 
Resource  Advisory  Council  that  have 
two  vacant  positions,  which  expire 
August  1998.  This  Council  provides 
advice  and  recommendations  to  the 
BLM  USRD  on  land  use  planning  and 
iHSWajsmiint  of  the  public  lands  within 
central  and  eastern  Idaho.  Public 
nominations  will  be  considered  for  30 
days  after  the  publication  date  of  this 
notice. 

The  Federal  Land  Policy  and 
Msnsgwmsnt  Act  (FLPMA)  directs  the 
Sacrstsry  of  the  faiterior  to  involve  the 
public  in  planning  and  issues  related  to 
management  of  lands  administered  by 
BLM.  Section  309  of  FLPMA  direcU  the 
Sacfslaiy  to  aalact  10  to  15  member 
dtisan-baaad  advisory  cotmcils  that  are 
established  and  authorized  consistent 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA).  As 


required  by  the  FACA.  Resource 
Advisory  Council  members  appointed  to 
the  coiuicil  must  be  balanced  and 
representative  of  the  various  interests 
concerned  with  the  management  of  the 
public  lands.  The  two  vacant  categories 
are  in  Category  1  and  Category  2. 
Category  1  includes  holders  of  federal 
grazing  fwrmits.  representatives  of 
energy  and  mining  development,  timber 
industry,  off-road  vehicle  use  and 
developed  recreation;  Category  2 
includes  representatives  of 
environmental  and  resource 
conservation  organizations, 
archaeological  and  historic  interests, 
and  wild  horse  and  burro  groups. 

Individuals  may  nominate  themselves - 
or  others.  Nominees  must  be  residents 
of  the  State  of  Idaho  in  which  the 
council  has  Jurisdiction.  Nominees  will 
be  evaluated  based  on  their  education, 
training,  and  experience  of  the  issues 
and  knowledge  of  the  geographical  area 
of  the  Council.  Nominees  should  have 
demonstrated  a  commitment  to 
collaborative  reeource  decision  making. 
All  nominations  must  be  accompanied 
by  lettdrs  of  reference  from  represented 
interests  or  organizations,  a  completed 
background  information  nomination 
form,  as  well  as  any  other  information 
that  speaks  to  the  nominee's 
qualiflcations. 

Simultaneous  with  this  notice.  BLM 
Upper  Snake  lUver  District  will  issue 
press  releases  providing  additional 
information  for  submitting  nominations 
and  with  specifics  about  the  positions 
available  for  this  council.  Nominations 
for  Upper  Snake  River  District  Resource 
Advisory  Council  should  be  sent  to 
Debra  Kovar.  BLM  Shoshone  Resource 
Area  Office.  400  West  F  Street.  P  O  Box 
2-B.  Shoshone.  Idaho  83352-1522. 

Dated:  December  5. 1997. 
ToaOyw. 
Area  kSanogtr. 

JFR  Doc  97-32535  Filed  12-11-97;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Buraau^of  Land  Managamant 
[AK-M1-1310-00-NPfU] 

Northaaat  National  f*atrolaum  Rasarve- 
Alaaka  Draft  Intagralad  Activity  Plan/ 
Environmantal  Impact  Stalamant 

AGENCY:  Bureau  of  L,and  Management. 
ACnON:  Notice  of  availability  and 
announcement  of  public  subsistence- 
related  hearing  schedule 

StJMMARY:  The  Bureau  of  Land 
Mao^ement  announces  the  availability 


of  Northeast  National  Petroleum 
Reserve- Alaska  Draft  Integrated  Activity 
Plan/Environmental  Impact  Statement 
(L\P/EIS).  The  planning  area  is  roughly 
boimded  by  the  Colville  lUver  to  the 
east  and  south,  the  Ikpikpuk  River  to  the 
west  and  the  Beaufort  Sea  to  the  north. 
The  LAP/EIS  contains  Rve  alternatives 
for  a  land  management  plan  for  the  4.6 
million-acre  planning  area  and 
assessments  of  each  plan's  impacts  on 
the  surface  resources  present  there. 
These  alternatives  provide  varying 
answers  to  two  primary  questions.  First, 
will  BLM  conduct  oil  and  gas  lease  sales 
in  the  planning  area  and,  if  so,  what 
lands  will  be  made  available  for  leasing? 
Second,  what  protections  and 
enhancements  will  be  implemented  for 
natural  and  cultural  resources  and  the 
activities  that  are  based  on  these 
resources? 

Alternative  A  calls  for  no  action,  or  no 
change  from  the  status  quo.  and  under 
it  no  leasing  would  occur.  Alternatives 
B  through  E  make  progressively  more 
land,  and  more  environmentally 
sensitive  land,  available  to  possible 
leasing.  Alternative  B  makes  43  percent 
available.  Alternative  C  makes  74 
percent  available.  Alternative  D  makes 
89  percent  available  and  Alternative  E 
makes  the  entire  planning  area 
available.  Restrictive  stipulations  would 
provide  protections  for  natural  and 
cultural  resources  under  all  alternatives, 
but  their  number  and  scope  would  vary 
between  alternatives. 

Alternative  A  contains  the  fewest 
stipulations  because  it  authorizes  the 
fiswest  activities  and  entirely  precludes 
leasing.  As  alternatives  B  through  E 
make  progressively  more  sensitive  lands 
available  for  leasing,  they  also  include 
increasing  numbers  of  protective 
stipulations.  Thus,  while  Alternative  E 
opens  the  entire  planning  area  to  leasing 
it  also  has  many  specific  stipulations 
whose  intent  is  to  ensure  that  sensitive 
natiual  resources  are  protected. 

Some  alternatives  contain  proposals 
for  specially  designated  areas  that 
would  enhance  recognition  of  their 
values.  The  Secretary  of  the  Interior  is 
authorized  to  identify  specific  lands  in 
the  NPR-A  as  "Special  Areas",  and 
there  are  two  previously  designated 
Special  Areas  within  the  planning  area. 
Some  alternatives  recommend  that  the 
Pik  Dunes,  an  unusual  geologic  feature 
in  the  planning  area  with  importance  for 
caribou,  be  added  to  the  existing 
Teshekpuk  Lake  Special  Area.  Sotao 
altemaUves  also  contain 
recommendations  that  lands  along  the 
Ikpikpuk  River  be  designated  as  a 
Special  Area  for  their  paleontological 
values. 
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Under  various  alternatives,  BLM 
would  recommend  that  Congress 
designate  the  Colville  River  a  wild, 
scenic,  or  recreation  river  under  the 
Wild  and  Scenic  Rivers  Act.  BLM  is  also 
proposing  that  it  work  with  nearby 
Colville  River  land  owners,  including 
the  State  and  Arctic  Slope  Regional 
Corporation,  to  create  a  Bird 
Conservation  Area  under  the  Partners  in 
Fli^t  Program.  Finally,  in  some 
alternatives  BLM  is  proposing  a  plan,  or 
plans,  to  guide  future  studies  of  caribou 
and  waterfowl  populations  in  the 
Teshekpuk  Lake  area. 

Section  810  of  the  Alaska  National 
Lands  Conservation  Act  requires  BLM  to 
evaluate  the  effects  of  the  alternative 
plans  presented  in  this  LAP/EIS  on 
subsistence  activities  in  the  planning 
area,  and  to  hold  public  hearings  if  it 
finds  that  any  alternative  might 
significantly  restrict  subsistence 
activities.  Appendix  D  of  the  document 
indicates  that  alternatives  D  and  E  may 
significantly  restrict  sul>si8tence 
activities,  therefore,  BLM  is  holding  the 
public  hearings  whose  dates  are  given 
below. 

IMTES:  Written  comments  on  the  draft 
lAP/EIS  must  be  submitted  or 
postmarked  no  later  than  February  10, 
1998.  Oral  and/or  written  comments 
may  also  be  presented  at  seven  public 
hearings  to  be  held: 
January  12, 1998,  7:30  pm,  Atqasuk 
Community  Hall,  Atqasuk,  Alaska 
January  13, 1998,  7:30  pm.  North  Slope 
Assembly  Chambers.  Barrow,  Alaska 
Jantiary  14, 1998,  7:30  pm,  Kisik 

Community  Center,  Nuiqsit,  Alaska 
January  15, 1998,  7:30  pm,  Anaktuvuk 
Pass  Community  Hall,  Anaktuvuk 
Pass,  Alaska 
January  21, 1098,  2:00  pm  and  6:00  pm, 
Marston  Theater,  Loussac  Library, 
Anchorage,  Alaska 
January  22, 1998,  2:00  pm  and  6:00  pm, 
Carlson  Center,  Conference  Room. 
Fairbanks,  Alaska 
January  26,  1998.  7:00  pm  and  9:00  pm, 
Washington  Capital  Hilton,  Federal 
Room,  16th  and  K  Street  NW. 
Washington,  DC 

Any  changes  to  the  hearing  schedule 
wrill  be  accompanied  by  appropriate 
public  notice. 

ADDRESSES:  Written  comments  on  the 
docimient  should  be  addressed  to:  NPR- 
A  Planning  Team,  Bureau  of  Land 
Management.  Alaska  State  Office  (930), 
222  West  7th  Avenue.  Anchorage, 
Alaska  99513-7599.  Comments  can  also 
be  sent  to  the  NPR-A  home  page  (http;/ 
/aurora.ak.blm.gov/npra/). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Terland  (907-271-3344; 
gterlandOak.blm.gov)  or  Jim  Ducker 


(907-271-3369;  )duckei«ak.blm.gov). 
They  can  be  reached  by  mail  at  the 
Bureau  of  Land  Management  (930), 
Alaska  State  Office.  222  West  7th 
Avenue,  Anchorage  Alaska  99513-7599. 

StJPPI.EMENTARY  INFORMATION:  Authority 
for  developing  this  document  is  derived 
from  the  Federal  Land  Policy  and 
Management  Act,  the  Naval  Petroleum 
Reserves  Production  Act  of  1976  and  the 
National  Environmental  Policy  Act 
(NEPA). 

The  BLM  leased  tracts  in  the  NPR-A 
in  1982  and  1983  (all  now  expired),  but 
halted  a  lease  sale  in  1984  when  no 
acceptable  bids  were  made.  Recently, 
interest  in  a  lease  sale  has  increased  as 
oil  and  gas  infrastructure  moved  west. 
Soon  a  development  at  the  Alpine  Field, 
in  the  Colville  River  delta,  will  bring  a 
pipeline  to  ivithin  10  miles  of  the 
eastern  boundary  of  the  planning  area. 
None  of  the  federal  lands  in  the 
planning  area  are  currently  available  to 
oil  and  gas  leasing  because  existing 
NEPA  documentation  is  dated  and 
inadequate  to  meet  current  standards. 
Should  BLM  imdertake  a  leasing 
program,  this  LAP/EIS  will  form  the 
basic  NEPA  documentation  to  authorize 
leasing,  and  it  will  determine  those 
lands  that  are  available  and  those  that 
are  unavailable  for  leasing. 

Public  participation  has  occurred 
throughout  the  period  since  the  Notice 
of  Intent  to  Prepare  an  Enviroimiental 
Impact  Statement  was  published  on 
February  13. 1997.  In  addition  to 
holding  scoping  meetings  in  Nuiqsit, 
Atqasuk,  Barrow,  Fairbanks  and 
Anchorage  several  publicly  attended 
workshops  have  addressed  important 
issues  within  the  planning  area.  The 
planning  area  provides  particularly 
important  habitat  for  caribou,  waterfowl 
and  other  species  and  many  of  the  local 
residents  of  the  area  rely  on  harvesting 
these  resources  for  subsistence 
purposes.  Ensuring  adequate  protection 
of  these  resources  has  been  one  of  the 
driving  forces  behind  workshops  to  seek 
input  from  a  variety  of  public  sources 
with  expertise  in  related  fields. 
Additional  information  from  these 
workshops  has  also  been  helpful  in 
developing  this  draft  document 

The  BLM  has  worked  very  closely 
with  the  North  Slope  Borough  and  the 
State  of  Alaska  in  developing  this  draft 
lAP/EIS.  Representatives  of  both 
organizations  have  directly  participated 
in  meetings  that  led  to  the  development 
of  the  alternatives  presented  here, 
although  BLM  is  solely  responsible  for 
the  form  the  alternatives  took.  The 
Mineral  Management  Service  of  the 
Department  of  the  Interior  has  also 


assisted  BLM  in  developing  the 
document 

Copies  of  the  draft  lAP/EIS  will  be 
available  for  pubic  review  at  the 
following  locations:  Tuzzy  Public 
Library,  Barrow,  AK;  City  of  Nu&jsut. 
Nuiqsut  AK;  City  of  Atqasuk,  Atqasuk. 
AK;  Qty  of  Anaktuvuk,  Pass, 
Anaktuvuk  Pass,  AK;  and  Qty  of 
Wainvifright  Wainviright,  AK. 
Tom  Allen, 
State  Director. 
(PR  Doc  97-31771  Filed  12-11-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managamant 
[NiM»0-1990-0(q 

Record  of  Decision.  Phalpa  Dodga 
Llttia  Rock  Mine  Project. 
Environmental  Impact  Statement. 
Grant  County.  New  Mexico 

AQOiCY:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  BLM  Las  Cnices  District 
Office  has  prepared  a  Record  of 
Decision  (ROD)  for  the  Phelps  Dodge 
Little  Rock  Mine  Project  Environmental 
Impact  Statement  (EIS).  The  ROD  was 
signed  by  the  District  Manager 
approving  the  proposed  mine  project 
and  incorporating  mvironmental 
protection  measures  in  the  EIS. 

The  EIS  analyzed  the  impacts  of  the 
re-establishment  of  the  Little  Rock 
Mine.  The  Little  Rock  Mine  is  an  open- 
pit  copper  mine  located  approximately 
7  miles  south  of  Silver  Qty.  New 
Mexico.  The  Proposed  Action  includes 
the  construction,  operation,  and 
reclamation  of  the  proposed  mine  pit. 
including  the  diversion  of  stream  water 
in  California  Gulch,  and  the  creation  of 
a  pit  lake  after  mining  operations  have 
ceased.  Approximately  100  million  tons 
of  leachable  ore  could  be  removed  from 
the  proposed  pit  Up  to  160,000  tons  of 
ore  per  day  would  be  mined  and 
processed  over  a  2-  to  4-year  period. 

The  proposed  project  will  also  require 
the  construction  of  a  haul  road  that  will 
allow  transportation  of  ore  from  the 
mine  site  to  the  processing  facilities 
located  at  the  Tyrone  Mine  facility. 
Overburden  or  other  inert, 
nonmineralized  materials  will  be 
stockpiled  for  potential  use  in 
reclamation.  Project  construction  will 
employ  the  existing  workforce  at 
Tyrone. 

ADDRESSES:  Linda  S.  C.  Rundell,  District 
Manager,  BLM,  Las  Cruces  District 
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Oflln.  1800  Maiqu«M.  Laa  CnicM.  New 

Maxko.  88005. 

rem  mmHEn  MTORMATION  contact:  Juan 
S.  Padilla.  Team  Coordinator  at  (505) 
525-4376. 

SUPPLaicNTARY  INFOMNATION:  Parties 
adversely  affected  by  the  ROD  have  30 
days  from  the  date  of  publication  of  this 
notice  to  Hie  a  Notice  of  Appeal  (43  CFR 
part  4)  in  the  office  which  issued  this 
decision.  The  Notice  of  Appeal  should 
be  addressed  to  the  BLM  Las  Cruces 
District  Manager  (see  ADDRESSES  section 
above).  A  petition  for  a  stay  of  the 
decision  must  be  filed  in  accordance 
with  the  above  cited  regulations. 

Copies  of  the  ROD  can  be  obtained 
from  the  Las  Cruces  District  Office  at 
1800  Marquess.  Las  Cruces,  New 
Mexico  88005,  and  the  BLM  New 
Mexico  State  Office.  1474  Rodeo  Road, 
Santa  Fe,  New  Mexico  87505,  or  by 
calling  (505)  525-4376  .  and  requesting 
a  copy  of  the  document.  Additionally,  a 
copy  of  the  ROD  will  be  mailed  to 
individuals,  agencies,  or  companies  on 
the  mailing  list.  Reading  copies  are 
available  at  public  and  university 
libraries  in  Las  Cruces,  Silver  City. 
Deming,  Lordsburg,  Socorro,  and  Santa 
Fe.  New  Mexico. 

Dated:  December  4. 1997. 
Uoda  S.C  Randall. 
District  Manager. 

|FR  Doc.  97-32254  Filed  12-11-97:  8:45  am) 
iaxaio  oooa  4ste-vc-^ 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Manag«m«nt 
pt>-0eo-i  020-01] 

RMOurca  Advisory  Council  MMting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Resource  Advisory  Council 

meeting  location  and  time. 


In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5 
U.S.C,  the  Department  of  the  Interior. 
Bureau  of  Land  Management  (BLM) 
council  meeting  of  the  Upper  Snake 
River  Districts  Resource  Advisory 
Council  will  be  held  as  indicated  below. 
The  agenda  includes  a  discussion  on 
implementation  of  the  healthy 
rangeland  standard  and  guidelines, 
briefing  on  the  Draft  Dairy  Syncline  EIS 
and  to  prepare  comments  for  the  Upper 
Columbia  Basin — EIS.  All  meetings  are 
open  to  the  public.  The  public  may 
present  written  comments  to  the 
council.  Each  formal  council  meeting 


wrill  have  a  time  allocated  for  hearing 
public  comments.  The  public  comment 
period  for  the  council  meeting  is  listed 
below.  Depending  on  the  number  of 
persons  wishing  to  comment,  and  time 
available,  the  time  for  individual  oral 
comments  may  be  limited.  Individuals 
who  plan  to  attend  and  need  further 
information  about  the  meetings,  or  need 
special  assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Debra 
Kovar  at  the  Shoshone  Resource  Area 
Office.  P.  O.  Box  2-B,  Shoshone,  ID. 
83352,(208)886-7201. 
DATE  AND  TME:  Date  is  January  22. 1998. 
starts  at  8:30  a.m.  at  the  Pocatello 
Resource  Area  Office  at  1111  N  8th 
Avenue,  Pocatello,  Idaho.  Public 
comments  mil  be  received  from  1:00 
p.m.  to  1:30  p.m. 

8UPPI.EMENTARY  INFORMATKM:  The 
purpose  of  the  council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  plaiming  and 
management  issues  associated  with  the 
management  of  the  public  lands. 
FOR  FURTHER  INFORMATION:  Contact 
Debra  Kovar.  Shoshone  Resource  Area 
Office.  P.  O.  Box  2-B,  Shoshone.  ID 
83352,  (208)  886-7201. 

Dated:  December  5, 1997. 
ToaOyar. 
Area  Manager. 

(PR  Doc.  97-32534  Filed  12-11-97:  8:45  am) 
MLUNQ  COOK  4S10-OO-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ070-ie90-00-a41A;  AZA  23217-A] 

Arizona:  Reconveyed  Mineral  Estate 
Opened  to  Entry  (Mohave  County) 

AQ8ICY:  Bureau  of  Land  Maiugement. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  mineral  estate  in  the 
following-described  land  was 
reconveyed  to  the  U.S.  in  an  exchange 
under  the  provisions  of  sec.  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  on  October  10,  1988.  This 
order  wrill  open  the  lands  to  entry  under 
the  mining  Laws  and  the  mineral  leasing 
laws. 

Gila  and  Salt  Uvar  Meridian.  Arinoa 

T.  14  N..  R.  19  W.. 
Sec.  7,  loU  1  to  4  inclusive.  E>/i,  EViWVi. 
Containing  636.52  acre*. 

SUPPt^MENTARY  INFORMATION:  At  9  a.m. 
on  January  12. 1998  the  land  will  be 
opened  to  entry  under  the  mining  laws 
and  the  mineral  leasing  laws.  sub)ect  to 


valid  existing  rights  and  requirements  of 
applicable  laws.  Opening  this  land  to 
mineral  entry  is  in  conformance  with 
the  Yuma  District  Resource 
Management  Plan,  as  amended  and 
approved  February  1987.  Appropriation 
of  the  above-described  land  under  the 
mining  laws  or  mineral  leasing  laws 
prior  to  the  date  and  time  of  restoration 
u  unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  are  governed  by  state  law 
where  not  in  conflict  with  Federal  laws. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts.  All 
applications  and  offers  received  prior  to 
9  a.m.  on  January  12.  1998  will  be 
considered  as  simultaneously  filed  as  of 
that  time  and  date.  Those  applications 
and  offers  received  thereafter  shall  be 
considered  in  the  order  of  filing.  A 
drawing  will  be  held  in  accordance  with 
43  CFR  1821.2-3  if  necessary. 

The  above-described  land  will  remain 
closed  to  all  other  forms  of 
appropriation. 

FOR  FURTHER  MFORMATION  CONTACT: 
Dave  Taylor.  Lake  Havasu  Field  Office. 
2610  Sweetwater  Avenue,  Lake  Havasu 
City.  Arizona  8640fr-9071,  (520)  505- 

i2oa 

Dated:  December  2. 1997. 
Marjr  )o  Yoas, 

Superritor,  Lands  and  Klinemls  Operations. 
(PR  [>x:.  97-32495  Filed  12-11-47:  8:45  am] 
■ajjNO  cooc  4310-3^-p 


DEPARTMENT  OF  THE  INTERIOR   - 

National  Park  Servica 

NoUoa  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Kem  County,  CA  In  the  Possession  of 
CalHomta  State  Unhrersity-Bakersfiald, 
Bakarsfield,  CA 

AGENCY:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C  3003  (d).  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  California  State 
Universitv-Bakerjfield,  Bakersfield.  CA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  California  State 
University-Bakersfield  professional  staff 
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in  consultation  with  representatives  of 
the  Tule  River  Indian  Tribe  of  the  Tule 
River  Reservation  (Yokuts). 

In  1978,  human  remains  representing 
five  individuals  were  collected  from  site 
CA-KER-2421,  Kem  County,  CA  by  an 
unknown  individual.  In  1989.  this 
individual  donated  these  human 
remains  to  the  California  State 
University-Bakersfield.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

In  1992.  human  remains  representing 
one  individual  were  collected  fixim  site 
CA-KER-2720  during  routine  screening 
of  soil  excavated  frt>m  a  test  unit  prior 
to  a  work  project.  In  1994,  these  human 
remains  were  found  in  the  collections  of 
California  State  University-Bakersfield 
during  laboratory  procession  of  the 
screen  soils.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  the  skeletal  morphology  and 
apparent  age  of  these  remains,  these 
individuals  have  been  determined  to  be 
Native  American.  Archeological 
evidence,  including  continuities  of 
material  culture,  occupation  sites,  and 
maimer  of  interment  indicate  that 
Yokuts  people  have  occupied  this  area 
for  several  thousand  years.  These 
human  remains  are  believed  not  to  pre- 
date Yokuts  occupation  of  this  area. 

Based  on  the  above  mentioned 
information,  officials  of  the  California 
State  University-Bakersfield  have 
determined  that,  pursuant  to  43  CFR 
10.2  (dKl)>  the  hiunan  remains  listed 
above  represent  the  physical  remains  of 
six  individuals  of  Native  American 
ancestry.  Officials  of  the  California  State 
University-Bakersfield  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2). 
there  is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  hiunan 
remains  and  the  Tule  River  Indian  Tribe 
of  the  Tule  River  Reservation. 

This  notice  has  been  sent  to  officials 
of  the  Tule  River  Indian  Tribe  of  the 
Tule  River  Reservation.  Representatives 
of  any  other  Indian  tribe  that  believes 
itself  to  be  culturally  affiliated  with 
these  human  remains  should  contact  Dr. 
Mark  Q.  Sutton.  Department  of 
Sociology  and  Anthropology.  California 
State  University-Bakersfield. 
Bakersfield,  CA  93311-1099;  telephone: 
(805)  664-33153,  before  January  12. 
1998.  Repatriation  of  the  human 
remains  to  the  Tule  River  Indian  Tribe 
of  the  Tule  River  Reservation  may  begin 


after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  December  9. 1997. 
Daniel  Haas, 

Acting  Departmental  Consulting 

Archeolo^st, 

Archeology  and  Ethnography  Program. 

[FR  Doc.  97-32566  Filed  12-11-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Lial>illty  Act 

Notice  is  hereby  given  that  on 
November  20, 1997,  a  proposed  Consent 
Decree  in  United  States  v.  Boise 
Cascade  Corp.,  et  al..  Civil  Action  No. 
97CV1704  (N.D.N.Y.).  was  lodged  with 
the  United  States  District  Court  for  the 
Northern  District  of  New  York. 

In  this  action  the  United  States  sought 
cost  recovery  and  injunctive  relief 
pursuant  to  Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  42  U.S.C.  9606  and  9607,  against 
defendant  Boise  Cascade  Corporation. 
Labelon  Corporation,  Miller  Brewing 
Company,  Niagara  Mohawk  Power 
Company,  and  The  Stroh  Brewery 
Company  related  to  the  Sealand 
Restoration  Superfund  Site  in  Lisbon. 
New  York.  In  the  proposed  consent 
decree,  the  settling  parties  agree  to  pay 
to  the  United  States  $750,000  in 
reimbursement  of  costs  expended  by  the 
United  States  in  connection  with  the 
Site  and  to  perform  the  remedial  action 
for  the  Site  selected  by  the 
Environmental  Protection  Agency  in  the 
Record  of  Decision  dated  September  29, 
1995. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  frt>m  the 
date  of  this  publication  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.,  20530,  and  should 
refer  to  United  States  v.  Boise  Casade 
Corp..  et  al.  DOJ  #90-11-3-1144. 

Tne  consent  decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  231  James  T.  Foley 
Courthouse,  445  Broadway.  Albany. 
New  York,  at  U.S.  EPA  Region  2.  290 
Broadway.  New  York,  New  York,  and  at 
the  Consent  Decree  Library,  1120  G 
Street,  N.W.  4th  Floor.  Washington.  D.C. 
20005.  (202)  624-0892.  A  copy  of  the 
consent  decree  may  be  obtained  in 


person  or  by  mail  for  the  Consent 
Decree  Library,  1120  G  Street.  N.W.  4th 
Floor.  Washington.  D.C.  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $13.00  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
Joel  M.  GroM, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc  97-32480  Filed  12-11-97;  8:45  am) 
MUJNQ  OOOE  44tO-1S-M 

» 

DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  E>ecree  in 
United  States  v.  Kirkwood  Gas  and 
Electric  Company,  (E.O.  Cal.)  was 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of 
California  on  November  18,  1997  (CIV- 
S-97-2164,  DFL  PAN).  The  proposed 
Consent  Decree  resolves  the  United 
States'  claims  against  Kirkwood  Gas  and 
Electric  Company  (KG&E)  pursuant  to 
Section  113(b)  of  the  Clean  Air  Act  fcr 
KG&E's  failure  to  obtain  a  Prevention  of 
Significant  Deterioration  permit  before 
construction  of  its  focility.  The  alleged 
violation  occuured  at  the  diesel 
generator  focility  at  Kirkwood  Ski  and 
Summer  Resort  in  Alpine  County, 
California.  Under  the  Consent  Decree. 
KG&E  agrees  to  install  a  selective 
catalytic  reduction  control  system  and  a 
continuous  emission  monitor  to  monitor 
emissions  of  oxides  of  nitrogen,  to 
conduct  source  testing  and  to  practice 
good  air  pollution  control  practices. 
KG&£  also  agrees  to  raise  the  height  of 
its  powerhouse  exhaust  stacks.  KG&E 
also  agrees  to  pay  a  penalty  of  $13,671. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
bom  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  P.O.  Box  7611, 
Washington.  D.C.  20044;  and  refier  to 
United  States  v.  Kirkwood  Gas  and 
Electric  Company.  DOJ  Ref.  #  90-5-2-1- 
2123. 

The  proposed  settiement  agreement 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  Eastern  District 
of  California,  650  Capitol  Mall, 
Sacramento,  California  95814  and  at  the 
office  of  the  Enviroiunental  Protection 
Agency.  75  Hawthorne  Street.  San 
Francisco.  California  94105;  and  at  the 
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Consent  Decree  Library,  1120  G  Street, 
N.W..  4th  Floor.  Washington,  D.C 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Deoree  Library.  1120  G  Street, , 
N.W.,  4th  Floor.  Washington,  D.C. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amoimt  of  $5.50  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
|m1  M.  GnMS, 

Chief,  Environmental  Enforcemaal  Saction, 
Environment  and  Natural  Resouivtt  DMuon. 
(PR  Doc.  97-32478  Filed  12-11-97:  8:4S  am) 
MUMQ  COM  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Stipulation 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  Section  113(g) 
of  the  Clean  Air  Act,  42  U.S.C.  7413(g), 
notice  is  hereby  given  that  a  proposed 
Stipulation  in  United  States  v. 
Commonwealth  of  Pennsylvania  and 
Pennsylvania  Department  of 
Comctions,  Qvll  Action  No.  4:CV-96- 
0563.  was  lodged  on  November  26, 1997 
with  the  United  States  District  Court  for 
the  Middle  District  of  Pennsylvania.  The 
proposed  Stipulation  is  intended  to 
settle  an  action  that  the  United  States ' 
brought  on  behalf  of  the  United  States 
Environmental  Protection  Agency  under 
Section  1 13(b)  of  the  Clean  Air  Act,  42 
U.S.C.  7413(b),  against  the 
Commonwealth  of  Pennsylvania  and  the 
Pennsylvania  Department  of  Corrections 
("defendants")  seeking  civil  penalties 
and  injunctive  relief  to  redress 
defendants'  alleged  violations  of 
emissions  limits  promulgated  by 
Pennsylvania  and  incorporated  into  the 
Pennsylvania  State  Implementation  Plan 
(SIP)  under  Section  110(a)  of  the  Clean 
Air  Act.  42  U.S.C.  7410(a).  The  alleged 
violations  concern  particulate  matter 
emitted  in  connection  with  the 
operation  of  three  coal-fired  boilers  at 
the  State  Correctional  Institute  at  Camp 
Hill,  Pennsylvania.  Under  the  terms  of 
the  proposed  Stipulation,  the 
defendants  will  be  required  to  (1)  pay  a 
civil  penalty  of  $192,500,  (2)  install  new 
pollution  control  equipment  for  their 
coal-fired  boilers  by  January  31,  1998, 
(3)  demonstrate  compliance  with  the 
applicable  particulate  matter  emission 
limiu  by  March  15,  1998.  using  the  new 
control  equipment,  and  (4)  continue  to 
operate  in  compliance  with  those 
emission  limits  in  the  interim  using 
temporary  fuel -oil  boilers  that  were 
inatalled  at  the  facility  in  July  1997. 


The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Stipulation.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division.  Department  of 
Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Commonwealth  of  Pennsylvania  and 
Pennsylvania  Department  of 
Corrections.  DOJ  Ref.  No.  90-5-2-1- 
2058. 

The  propxMed  Stipulation  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Middle  District 
of  Pennsylvania.  Federal  Building,  228 
Walnut  Street,  Room  217,  Harrisburg, 
PA  17108;  the  Region  HI  Office  of  the 
Environmental  Protection  Agency.  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107;  and  at  the  Consent 
Decree  Library,  1120  G  Street.  NW.,  4th 
Floor,  Washiiigton,  EX:  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
Stipulation  may  be  obtained  in  person 
or  by  mail  from  the  Consent  Decree 
Library.  1120  G  Street.  NW..  4th  Floor. 
Washington,  DC  20005.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$4.75  (25  cents  per  page  reproduction 
costs)  payable  to  the  Consent  Decree 
Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  97-32477  Filed  12-11-97;  8:45  am) 
mUMta  COOK  441»-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  a  Consent  Oscrsa 
Pursuant  to  Clean  Water  Act  and 
Rivers  and  Hartxirs  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  United  Winner  Metals, 
Inc.,  et  ai.  Civ.  No.  2.97CV1117  (E.D. 
Va.),  was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Virginia  on  November  25.  1997.  This 
case  arises,  and  the  proposed  Consent 
Decree  secures  relief,  under  the  Clean 
Water  Act.  33  U.S.C  §§  1251-1387.  and 
the  Rivers  ft  Harbors  Act.  33  U.S.C 
§§401-467n. 

The  proposed  Consent  Decree  would 
provide  for  (1)  prohibitions  of  future 
spillage  at  the  United  Winner  Metal 
("UWM")  scrap  metal  handling  facility 
and  certain  restrictions  on  handling 
operations  there;  (2)  the  cleanup  of 
scrap  metal  from  large  areas  of  river 
bottom  at  both  of  the  relevant  sites;  (3) 


bulkhead  construction  actions  at  the 
UWM  scrap  metal  handling  facility:  (4) 
wetland  creation,  preservation  and 
enhancement  actions  on  other  portions 
of  that  facility;  and  (5)  a  $300,000 
penalty  under  the  Clean  Water  Act 

The  Department  of  Justice  will 
receive,  until  thirty  (30)  days  frt>m  the 
date  of  this  notice,  written  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
United  States  Department  of  Justice, 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  601  D  Street,  N.W.,  Suite  8000, 
Washington,  D.C.  20004.  to  the  attention 
of  Lewis  M.  Barr,  Senior  Trial  Counsel, 
Environmental  Defense  Section,  and 
should  refer  to  United  States  v.  United 
Winner  Metals,  Inc.,  et  al..  Civ.  No. 
2:97CV1117  (E.D.  Va.).  and  to  DJ 
Reference  No.  90-5-1-1-4310. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court  for  the  Eastern 
District  of  Virginia,  Walter  E.  Hofhnan 
United  States  Courthouse,  600  Grandby 
Street,  Room  193,  Norfolk,  VA  23510, 
during  regular  business  hours,  or  a  copy 
may  be  requested  from  Lewis  M.  Barr  at 
(202) 514-4206. 
Letitia  J.  Griahaw, 

Chief,  Environmental  Defense  Section, 
Environment  and  Natural  Resources  bivision. 
[FR  Doc.  97-32479  Filed  12-11-97;  8:45  am) 
BRJJNO  COOC  441»-1ft-M 


PAROLE  COMMISSION 

Sunshine  Act  Meeting;  Public 
Announcement 

Pursuant  To  The  Government  In  the 
Sunshine  Act  (Public  Law  94-409)  [5 
U.S.C.  Section  552b] 

AQENCY  HOLOINQ  MEETINO:  Department  of 

Justice,  United  States  Parole 

Commission. 

DATE  AND  TIME:  9:30  a.m..  Tuesday, 

December  16. 1997. 

PLACE:  5550  Friendship  Boulevard. 

Suite  400,  Chevy  Chase,  Maryland 

20815. 

STATUS:  Closed — Meeting. 
MATTERS  CONSIOEREO:  The  following 
matter  will  be  considered  during  the 
closed  portion  of  the  Commission's 
Business  Meeting:  Appeal  to  the 
Commission  involving  approximately 
three  cases  decided  by  the  National 
Commissioners  pursuant  to  a  reference 
under  28  C.F.R.  2.27.  These  cases  were 
originally  heard  by  an  examiner  panel 
wherein  inmates  of  Federal  prisons  have 
applied  for  parole  or  are  contesting 
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revocation  of  parole  or  mandatory 

release. 

AQENCY  CONTACJ:  TOM  KOWALSKI, 

Case  Operations,  United  States  Parole 

Commission,  (301)  492-5962. 

Dated:  December  9, 1997. 
Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
IFR  Doc.  97-32697  Filed  12-10-97;  3:25  pmj 
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PAROLE  COMMISSION 

Sunshine  Act  Meeting;  Public 
Announcement 

Pursuant  To  The  Government  In  the 
Sunshine  Act  (Public  Law  94-409)  [5 
U.S.C.  Section  552b] 

AGENCY  HOLDING  MEETING:  Department  of 

Justice,  United  States  Parole 

Commission. 

TIME  AND  DATE:  11:00  a.m..  Tuesday. 

December  16, 1997. 

PLACE:  5550  Friendship  Boulevard, 

Suite  400,  Chevy  Chase,  Maryland 

20815. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 

the  agenda  for  the  open  Parole 

Commission  meeting: 

1.  Approval  of  minutes  of  previous 
Commission  meeting. 

2.  Reports  from  the  Chairman, 
Commissioners,  Legal,  Chief  of  Staff, 
Case  Operations,  and  Administrative 
Sections. 

3.  Approval  of  an  informational 
pamphlet  for  District  of  Columbia 
Prisoners  concerning  the  August  5. 1998 
transition. 

4.  Approval  of  Proposed  Procedural 
Guidelines  for  District  of  Columbia 
cases. 

AGENCY  CONTACT:  Tom  Kowalski,  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  December  9, 1997. 
Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
IFR  Doc.  97-32698  Filed  12-10-97;  3:25  pm] 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Ohrision 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 


accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  irom  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 


Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Departm«it 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
W§ge  Determinations,  200  Constitution 
Avenue,  NW..  Room  S-3014. 
Washington.  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  I^rinting  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts 
MA970001  (Feb.  14, 1997) 
MA970002  (Feb.  14,  1997) 
MA970003  (Feb.  14. 1997) 
MA970006  (Feb.  14, 1997) 
MA970007  (Feb.  14,  1997) 
MA970009  (Feb.  14, 1997) 
MA970012  (Feb.  14, 1997) 
MA970013  (Feb.  14, 1997) 
MA970017  (Feb.  14, 1997) 
MA970O18  (Feb.  14, 1997) 
MA970019  (Feb.  14, 1997) 
MA970020  (Feb.  14. 1997) 
MA97a021  (Feb.  14,  1997) 
New  Hampshire 
NH970001  (Feb.  14,  1997) 
NH970OO5  (Feb.  14.  1997) 
NH97OO07  (Feb.  14.  1997) 
NH970008  (Feb.  14.  1997) 
New  Jersey 
NJ970O03  (Feb.  14.  1997) 
NJ970O04  (Feb.  14.  1997) 
NewYoA 
NY970002  (Feb.  14. 1997) 
NY970007  (Feb.  14. 1997) 
NfY970042  (Feb.  14. 1997) 
NY970O49  (Feb.  14, 1997) 
NY970061  (Feb.  14. 1997) 

Volume  n 

Maryland 

MD970059  (Feb.  14. 1997) 
Peniuylvania 

PA970005  (Feb.  14, 1997) 
Virginia 

VA970003  (Feb.  14. 1997) 

VA970005  (Feb.  14, 1997) 

VA970014  (Feb.  14, 1997) 
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VA970018  (Feb.  14.  1997) 
VA97002a  (Fab.  14. 1997) 
VA97002a  (Feb.  14. 1997) 
VA970031  (Feb.  14. 1997) 
VAg70033  (Feb.  14. 1997) 
VA970034  (Feb.  14,  1997) 
VA970039  (Feb.  14. 1997) 
VA970O46  (Feb.  14.  1997) 
VA9700S0  (Feb.  14.  1997) 
VA970055  (Feb.  14. 1997) 
VA970064  (Feb.  14.  1997) 
VA9700e9  (Feb.  14.  1997) 
VAg70084  (Feb.  14.  1997) 
VA970087  (Feb.  14.  1997) 
VA970088  (Feb.  14,  1997) 
VA970107  (Feb.  14.  1997) 

Volume  in 

Alabune 
AL970007  (Feb.  14. 1997) 
AL97f)008  (Feb.  14. 1997) 
AL970017  (Feb.  14. 1997) 
AL970042  (Feb.  14. 1997) 
AL970052  (Feb.  14.  1997) 

Florida 
FL970001  (Feb.  14.  1997) 
FL970002  (Feb.  14, 1997) 
FL970009  (Feb.  14. 1997) 
FL970014  (Feb.  14.  1997) 
FL970015  (Feb.  14,  1997) 
FL970017  (Feb.  14,  1997) 
FL970032  (Feb.  14,  1997) 

Volume  IV 

Illinoi* 
IL970001  (Feb.  14. 1997) 
IL970002  (Feb.  14. 1997) 
IL970003  (Feb.  14.  1997) 
IL97000e  (Feb.  14. 1997) 
IL970007  (Feb.  14.  1997) 
IL97000e  (Feb.  14. 1997) 
IL970009  (Feb.  14, 1997) 
ILg70013  (Feb.  14, 1997) 
IL970014  (Feb.  14. 1997) 
IL970015  (Feb.  14,  1997) 
IL970019  (Feb.  14.  1997) 
IL970O23  (Feb.  14,  1997) 
ILg7002e  (Feb.  14. 1997) 
ILg70030  (Feb.  14. 1997) 
IL970040  (Feb.  14. 1997) 
0^70041  (Feb.  14. 1997) 
IL970049  (Feb.  14, 1997) 
IL970057  (Feb.  14,  1997) 
IL9700ei  (Feb.  14,  1997) 

Indiana 
IN970001  (Feb.  14. 1997) 
IN970002  (Feb.  14.  1997) 
IN970OO3  (Feb.  14.  1997) 
IN9700O4  (Feb.  14,  1997) 
IN97000S  (Feb.  14. 1997) 
IN970006  (Feb.  14. 1997) 
IN970060  (Feb.  14. 1997) 

Volume  V 

Arkanus 
AR970001  (Feb.  14. 1997) 
AR970008  (Feb.  14.  1997) 

Iowa 

IA970001  (Feb.  14. 1997) 
IA97O0OS  (Feb.  14. 1997) 

Kanaaa 

KS970009  (Feb.  14. 1997) 
KSg70025  (Feb.  14, 1997) 
KS9700e3  (Feb.  14. 1997) 

Miaeouri 

MO970001  (Feb.  14,  1997) 
MO970002  (Feb.  14, 1997) 


MO970007  (Feb.  14, 

MO970009  (Feb.  14. 

MO970011  (Fob.  14. 

MO970013  (Fab.  14. 

MO97001B  (Feb.  14. 

MOQ70017(Feb  14. 

MO970019  (Feb.  14. 

MC)970041  (Feb.  14. 

MO970042  (Feb.  14, 

HO970O43  (Feb.  14, 

MO970051  (Feb.  14. 

MO970054  (Feb.  14. 

MO970055  (Feb.  14. 

MO970057  (Feb.  14. 

MO9700S8  (Feb.  14, 

MO970059  (Feb.  14. 

MC)g70063  (Feb.  14. 

MO970064  (Feb.  14. 

MO070067  (Feb.  14. 

MO970070  (Feb.  14. 
New  Mexico 

NM970001  (Feb.  14, 
Texaa 

TXg70001  (Feb.  14, 

TX970002  (Feb.  14, 

TX970OO7  (Fob.  14. 

7X970008  (Fob.  14. 

TXg70OO9  (Feb.  14. 

TX970019  (Feb.  14. 

TX970034  (Feb.  14. 

7X970037  (Feb.  14. 

7Xg700S3  (Feb.  14, 

7X970000  (Feb.  14. 

7X970064  (Feb.  14, 

7X970069  (Feb.  14. 

TX970081  (Fob.  14. 


1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 

1997) 

1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 


Volume  VI 

Colorado 

OO970001  (Feb. 

CO970005  (Feb. 

CO970006  (Feb. 

CO970007  (Fob. 

00970006  (Feb. 

00970009  (Feb. 

00970016  (Feb. 

00970021  (Feb. 

CO970022  (Feb. 

CO970023  (Feb. 

CO970024  (Feb. 

CO970025  (Feb. 
Oregon 

OR970001  (Fob. 
Washington 

WA970002  (Feb. 

WA970006  (Feb. 

WA970010  (Feb. 

Volume  Vn 
None 


14,  1997) 
14.  1997) 
14,  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14,  1997) 
14. 1997) 
14.  1997) 

14.  1997) 

.  14,  1997) 
14,  1997) 
14. 1997) 


The  general  wage  detenninations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  firom:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
8ubscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  D.C.  this  5th  day  of 
December  1997. 
Cari ).  Poloakey. 

Chief.  Bmnch  of  Construction  Wage 
DeterminationM. 

(FR  Qoc.  97-32288  Filed  12-11-97;  8:45  am) 
■HJJNa  OOOC  4610-17-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Haalth 
Administration 

[Docket  No.  NRTL-a-02] 

TUV  Rheiniand  of  Nortti  America,  Inc., 
Request  for  Expansion  of  Recognition 

(Authority:  29  CFR  1910.7) 

AGENCY:  Occupational  Safety  and  Health 
Administration.  Labor. 
ACTION:  Notice  of  request  for  expansion 
of  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL), 
and  preliminary  finding. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  doc\unent  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  acroas 
the  country. 


This  notice  announces  the 
application  of  TUV  Rheiniand  of  North 
America.  Inc..  for  expansion  of  its 
recognition  as  a  NRTL  under  29  CFR 
1910.7.  for  test  standards,  and  presents 
the  Agency's  preliminary  finding. 
DATES:  The  last  date  for  interested 
parties  to  submit  comments  is  February 
10. 1908. 

A0CMESSE8:  Send  comments  concerning 
this  notice  to:  NRTL  Recognition 
I*rogram,  Office  of  Variance 
Determination,  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor.  200  Constitution  Avenue. 
N.W..  Room  N3653  Washington.  D.C. 
20210. 
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FOfl  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  Office  of  Variance 
Determination,  NRTL  Recognition 
Program  at  the  above  address,  or  phone 
(202)  219-7056. 

SOPPI^MENTARY  INFORMATION: 
Notice  of  Application 

Notice  is  hereby  given  that  TUV 
Rheiniand  of  North  America,  Inc., 
(TUV),  has  made  application  pursuant 
to  29  CFR  1910.7.  for  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  for  the  equipment  or 
materials  listed  below.  TUV  previously 
made  application  pursuant  to  29  CFR 
1910.7,  for  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (58  FR 
61101, 11/19/93),  and  was  so  recognized 
(60  FR  42594,  8/16/95). 

The  address  of  the  TUV  laboratory 
covered  by  this  application  is:  TUV 
Rheiniand  of  North  America,  Inc..  12 
Commerce  Road,  Newton,  Ck)imecticut 
06470. 


Background 

This  Federal  Register  notice 
aimounces  TUV's  application  for 
expansion  of  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  for 
additional  test  standards,  dated  May  12. 
1997  (see  Exhibit  13A).  TUV's 
application  for  expansion  also  included 
a  request  for  recognition  of  an 
additional  site.  However,  in  a  letter  to 
OSHA  dated  September  15,  1997  (see 
Exhibit  13B).  TUV  requested  that  the 
expansion  for  the  standards  be 
processed  first  since  the  recognition  of 
the  additional  site  required  additional 
processing  time  on  OSHA's  part 
TUV  requests  recognition  for  the 
*  following  standards  when  applicable  to 
equipment  or  materials  that  will  be  used 
in  environments  under  OSHA's 
jurisdiction.  TUV  desires  recognition  for 
testing  and  certification  of  products 
tested  for  compliance  with  these  test 
standards,  which  are  appropriate  within 
the  meaning  of  29  CFR  1910.7(c}: 

UL  2601-1    Medical  Electrical  Equipment, 
Port  1:  C^neral  Requirements  for  SaiiBty 

UL  3101-1     Electrical  Equipment  for 
Laboratory  Use;  Part  1:  General 
Requirements 

UL  31 1 1-1    Electrical  Measuring  and  Test 
Equipment;  Part  1:  General  RequiremenU 

UL  6500    Audio/Video  and  Musical 
Instrument  Apparatus  for  Household, 
Commercial,  and  Similar  General  Use 

The  NRTL  staff  performed  an  on-site 
survey  (review)  of  TUV's  Newton,  CT 
facility  on  June  23-24, 1997.  In  the 
cover  memo  for  the  on-site  review 
report,  dated  October  10,  1997  (see 
Exhibit  14),  the  NRTL  staff 
recommended  that  TUV's  recognition  be 
expanded  to  include  these  additional 


test  standards.  Recognition  for  these 
standards  will  be  granted  on  condition 
that  TUV  perform  the  testing  and 
certification  activities  associated  with 
these  standards  at  its  Newton,  CT 
facility  only.  This  condition  will  be 
eliminated  upon  OSHA's  grant  of 
recognition  to  TUV  to  permit  use  of 
other  programs  and  procedures 
described  in  the  March  9, 1995  Federal 
Register  notice.  (60  FR  12980  entitied, 
"Nationally  Recognized  Testing 
Laboratories;  Clarification  of  the  Types 
of  Programs  and  Procedures") 

Preliminary  Finding 

Based  upon  a  review  of  the  complete 
application,  the  on-site  review  report, 
and  the  recommendations  of  the  staff, 
the  Assistant  Secretary  has  made  a 
preliminary  finding  that  TUV  Rheiniand 
of  North  America,  Inc.,  can  meet  the 
requirements  as  prescribed  by  29  CFR 
1910.7  for  the  expansion  of  its 
recognition  to  include  the  four  (4)  test 
standards  previously  listed,  subject  to 
the  condition  noted  above. 

All  interested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  sufficiency  of  the  applicant's  having 
met  the  requirements  for  expansion  of 
its  recognition  as  a  Nationally 
Recognized  Testing  Laboratory,  as 
required  by  29  CFR  1910.7  and 
Appendix  A  to  29  CFR  1910.7. 
Submission  of  pertinent  written 
documents  and  exhibits  shall  be  made 
no  later  than  February  10,  1998,  and 
must  be  addressed  to  the  NRTL 
Program,  Office  of  Variance 
Determination,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Ckinstitution  Avenue, 
N.W.,  Room  N3653,  Washington,  D.C. 
20210.  Copies  of  the  TUV  application 
letter,  the  on-site  survey  (review)  report, 
and  all  submitted  comments,  as 
received,  are  available  for  inspection 
and  duplication  (under  Docket  No. 
NRTL-3-92)  at  the  Docket  Office,  Room 
N2634,  Occupational  Safety  and  Health 
Administration,  U.S.  E>epartment  of 
Labor,  at  the  above  address. 

The  Assistant  Secretary's  final 
decision  on  whether  the  applicant  (TUV 
Rheiniand  of  North  America,  Inc.) 
satisfies  the  requirements  for  expansion 
of  its  recognition  as  an  NRTL  will  be 
made  on  the  basis  of  the  entire  record 
including  the  public  submissions  and 
any  further  proceedings  that  the 
Assistant  Secretary  may  consider  to  be 
appropriate  in  accordance  with 
Appendix  A  to  Section  1910.7. 


Signed  at  Washington.  D.C  this  1st  day  of 
December.  1997. 

Charles  N.  Jeftoaa. 

Assistant  Secretary. 

(FR  Doc.  97-32541  Filed  12-11-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Notice 
of  Pending  Sutmlttai  to  ttie  Office  of 
Management  and  Budget  (0M8)  for 
Review 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collection  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  tide  of  the  information 
collection:  Policy  Statement  on  "Criteria 
for  Guidance  of  States  and  NRC  in 
Discontinuance  of  NRC  Regulatory 
Authority  and  Assumption  Thereof  By 
States  Through  Agreement," 
Maintenance  of  Existing  Agreement 
State  Programs,  Requests  for 
Information  Through  the  Integrated 
Materials  Performance  Evaluation 
Program  (IMPEP)  Questionnaire,  and 
Agreement  State  Participation  in  IMPEP. 

2.  Current  OMB  approval  number 
3150-0183. 

3.  How  often  the  collection  is 
required:  Four  activities  occur  under 
this  collection:  Annual  requirements  for 
Agreement  States  to  mnintain  their 
programs;  IMPEP  reviews  conducted  no 
less  firequentiy  than  every  four  years; 
participation  by  Agreement  States  in  the 
IMPEP  reviews;  and,  as  needed,  for 
States  interested  in  becoming 
Agreement  States. 

4.  Who  is  required  or  asked  to  report: 
Any  State  receiving  Agreement  State 
status  by  signing  Section  274b. 
agreements  ivith  NRC.  Presentiy  there 
are  30  Agreement  States.  Any  State 
interested  in  becoming  an  Agreement 
State. 

5.  The  number  of  aimual  respondents: 
30  existing  Agreement  States: 
Approximately  eight  of  these  States  are 
asked  to  respond  annually.  For  States 
interested  in  becoming  an  Agreement 
State,  one  every  three  years. 
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6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 

request:  For  maintenance  of  existing 
Agreement  State  programs  and  the 
[MPEP  questionnaire:  219.600  hours  (an 
average  of  7.320  hours  per  State).  For  8 
IMPEP  team  reviews:  288  hours  (an 
average  of  36  hours  (>er  review).  For  a 
State  interested  in  becoming  an 
Agreement  State,  approximately  3.600 
hours.  The  total  number  of  hours 
annually  is  223.048  hours. 

7.  Abstract:  States  wishing  to  become 
an  Agreement  State  are  requested  to 
provide  certain  information  to  the  NRC 
M  specified  by  the  Commission's  Policy 
Statement.  "Criteria  for  Guidance  of 
States  and  NRC  in  Discontinuance  of 
NRC  Regulatory  Authority  and 
Assumption  Thereof  By  States  Through 
Agreement.  "  Agreement  States  need  to 
ensure  that  the  Radiation  Control 
Program  under  the  Agreement  remains 
adequate  and  compatible  with  the 
requirements  of  Section  274  of  the 
Atomic  Energy  Act  and  must  maintain 
certain  information.  NRC  conducts 
periodic  evaluations  through  IMPEP  to 
ensure  that  these  programs  are 
compatible  with  the  NRCs.  meet  the 
applicable  parts  of  Section  274  of  the 
Atomic  Energy  Act.  and  are  adequate  to 
protect  public  health  and  safety. 

Submit,  by  February  10.  1998. 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  tlae 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room. 
2120  L  Street.  NW  (lower  level). 
Washington.  D.C.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov)  under  the  FedWorld 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  on 
the  NRC  home  pafs  site  for  60  days  after 
the  signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
OfTicer,  Branda  )o.  Shelton.  U.S.  Nuclear 
Regulatory  Commission.  T-6  F33, 
Washington.  DC.  20555-0001.  or  by 
telephone  at  301-415-7233.  or  by 


Internet  electronic  mail  at 
BJSl«NRC.GOV. 

Dated  at  Rockvilla.  Maryland,  this  5th  day 
of  Dacamber.  1997. 

For  the  Nuclear  Regulatory  Commission. 
Brands  |o.  ShaltaB. 

SRC  aearance  Officer.  Office  of  the  Chief 
Infonnadon  Officer. 
IFR  Doc.  97-32S26  Filed  12-11-97:  8:45  am) 


NUCLEAR  REQULATORY 
COMMISSION 

Agancy  Infonnatton  CollMlion 
ActtvWaa:  Submisaion  for  OMB 
Raviaar;  Commawt  naqu— t 

AOCNCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Papemork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new.  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  95.  Security 
Facility  Approval  and  Safeguarding  of 
National  Security  Information  and 
Rastrictad  DaU. 

3.  The  form  number  if  applicable: 

None. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  regulated  fecilities  and 
other  organizations  requiring  access  to 
NRC  classified  information. 

6.  An  estimate  of  the  number  of 
responses:  202. 

7.  The  estimated  number  of  annual 
mspondents:  33. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  550.5  hours 
(374.8  hours  for  reporting  and  175.7 
hours  recordkeeping,  or  an  average  of 
2.7  hours  per  response. 

9.  An  indication  of  whether  Section 
3S07(d).  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  NRC  regulated  fecilities 
and  other  organizations  are  required  to 
provide  information  and  maintain 
records  to  ensure  that  an  adequate  level 


of  protection  is  provided  to  NRC 
classified  information  and  material. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street.  NW  (lower  level). 
Washington.  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov)  under  the  FedWorld 
collection  link  on  the  home  page  tool 
her.  The  document  will  be  available  on 
the  NRC  home  page  site  for  60  days  after 
the  signature  data  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by 
January  12. 1998.  Norma  Gonzales. 
Office  of  Information  and  Regulatory 
Afiairs  (3150-0047).  NEOB-10202. 
Office  of  Management  and  Budget. 
Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brands 
)o.  Shelton.  301-415-7233. 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  December  1997. 

For  the  Nuclear  Ragulatory  Commission. 
Branda  |o  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  97-32522  Filed  12-11-97;  8:45  ami 
aHXNMCOOc  Tsao-at-M 


NUCLEAR  REOULATORY 
COMMISSION 

(Docket  No.  50-283] 

Boston  Ediaon  Company;  Pilgrim 
Nuclaar  Powar  Station 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  is  considering  the 
issuance  of  an  Order  approving,  under 
10  CFR  50.80.  an  application  regarding 
the  proposed  corporate  restructuring  of 
Boston  Edison  Company,  the  licensee 
for  the  Pilgrim  Nuclear  Power  Station 
(PNPS).  By  application  dated  Jime  9. 
1997.  Boston  Edison  Company  informed 
the  Commission  that  it  is  proposing  to 
become  a  wholly  owned  subsidiary  of  a 
newly  created  holding  company.  BEC 
Energy.  Boston  Edison  Company  will 
remain  the  holder  of  its  license  to  own 
and  operate  the  PNPS.  No  direct  transfer 
of  the  license  will  occur.  Under  the 
restructuring,  the  holders  of  Boston 
Edison  Company  common  stock  will 
become  the  holders  of  common  stock  of 
the  holding  company.  After  the 
restructuring.  Boston  Edison  Company 
will  continue  to  be  a  public  utility 
providing  the  same  utility  services  as  it 
did  immediately  prior  to  the 
restructuring,  and  will  continue  to  be  an 
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"electric  utility"  under  Commission 
regulations.  According  to  the 
application,  there  will  be  no  effect  on 
the  management,  or  sources  of  funds  for 
operation,  maintenance,  or 
decommissioning,  of  the  PNPS  as  a 
result  of  the  corporate  restructuring. 

Pursuant  to  10  CFR  50.80,  the 
Commission  may  approve  the  transfer  of 
control  of  a  license  after  notice  to 
interested  persons.  Such  approval  is 
contingent  upon  the  Commission's 
determination  that  the  holder  of  the 
license  following  the  transfer  is 
qualified  to  hold  the  license  and  that  the 
transfer  is  otherwise  consistent  with 
applicable  provisions  of  law, 
regulations,  and  orders  of  the 
Commission. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's 
applicaUon  dated  June  9, 1997.  This 
document  is  available  for  public 
inspection  at  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building. 
2120  L  Street.  N.W..  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Plymouth  Public  Library, 
11  North  Street.  Plymouth, 
Massachusetts. 

Dated  at  Roakville,  Maryland  this  8th  day 
of  December  W97. 

For  the  Nuclear  Regulatory  Commission. 
Alan  B.  Wang. 

Project  Manager.  Project  Directorate  1-3, 
IXvision  of  Reactor  Projects— I/n.  Office  of 
Nuclear  Reactor  Relation. 
IFR  Doc.  97-32525  Filed  12-11-97;  8:45  amj 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Noa.  50-003  and  50-247] 

Conaolidatad  Ediaon  Company  of  New 
York.  Inc.;  (Indian  Point  Nuclear 
Generating  Unit  Noa.  1  and  ^ 

I 

Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  is  sole 
owner  of  Indian  Point  Nuclear 
Generating  Units  Nos.  1  and  2.  Con 
Edison  holds  Facility  Operating  License 
Nos.  DPR-5  and  DPR-26  issued  by  the 
U.S.  Atomic  Energy  Commission 
pursuant  to  Part  50  of  TiUe  10  of  the 
Code  of  Federal  Regulations  (10  CFR 
Part  50)  on  March  26, 1962,  and 
September  28, 1973.  respectively.  Under 
these  licenses.  Con  Edison  has  the 
authority  to  possess,  but  not  operate, 
Indian  Point  Nuclear  Generating  Unit 
No.  1  (IPl),  and  to  operate  Indian  Point 
Nuclear  Generating  Unit  No.  2  (IP2). 
Indian  Point  Nuclear  Generating  Units 


Nos.  1  and  2  are  located  in  Westchester 
County,  New  Yoit 

n 

By  letter  dated  December  24, 1996, 
Con  Edison  informed  the  Commission 
that  it  was  in  the  process  of 
implementing  a  corporate  restructuring 
that  will  result  in  the  creation  of  a 
holding  company  under  the  'emporary 
name  of  HoldCo.,  of  which  Con  Edison 
would  become  a  wholly  owned 
subsidiary.  Under  the  restructuring,  the 
holders  of  Con  Edison  common  stock 
will  exchange  their  shares  for  common 
stock  of  the  parent  company  on  a  share- 
for-share  basis.  By  letter  dated  February 
19, 1997.  the  staff  deemed  Con  Edison's 
letter  as  an  application  for  comment, 
under  10  CFR  50.80,  to  the  indirect 
transfer  of  the  licenses  that  would  result 
from  the  corporate  restructuring.  Notice 
of  this  application  for  consent  was 
published  in  the  Federal  Register  on 
July  14, 1997  (62  FR  37627),  and  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  was  published 
in  the  Federal  Register  on  October  6, 
1997  (62  FR  52159). 

Under  10  CFR  50.80,  no  license  shall 
be  transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  submitted  in  the 
application  dated  December  24, 1996, 
the  NRC  staff  has  determined  that  the 
restructuring  of  Con  Edison  will  not 
affect  the  qualifications  of  Con  Edison 
as  holder  of  the  licenses,  and  that  the 
transfer  of  control  of  the  licenses  for  IPl 
and  IP2,  to  the  extent  effected  by  the 
restructuring  of  Con  Edison,  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission, 
subject  to  the  conditions  set  forth 
herein.  These  findings  are  supported  by 
a  Safety  Evaluation  dated  December  4, 
1997. 

m 

Accordingly,  pursuant  to  Sections 
161b.  leii,  IBlo,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
use  2201(b),  2201(i),  2201(o)  and  2234. 
and  10  CFR  50.80,  it  is  hereby  ordered 
that  the  Commission  approves  the 
application  regarding  the  restructuring 
of  Con  Edison  subject  to  the  following: 
(1)  Con  Edison  shall  provide  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  a  copy  of  any  application,  at 
the  time  it  is  filed,  to  transfer  (excluding 
grants  of  security  interests  or  liens)  from 
Con  Edison  to  its  proposed  parent  or  to 
any  other  afBliated  company,  facilities 
for  the  production,  transmission,  or 
distribution  of  electric  energy  having  a 


depreciated  book  value  exceeding  10 
percent  (10%)  of  Con  Edison's 
consolidated  net  utility  plant,  as 
recorded  on  Con  Edison's  books  of 
account,  and  (2)  should  the 
restructuring  of  Con  Edison  not  be 
completed  by  December  31, 1998.  this 
Order  shall  become  null  and  void, 
provided,  however,  on  application  and 
for  good  cause  shown,  such  date  may  be 
extended. 

IV 

By  December  31, 1997.  any  person 
adversely  affected  by  this  Order  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  Order.  Any  person 
requesting  a  hearing  shall  set  forth  *vith 
particularity  how  that  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  fcHlh  in  10 
CFR  2.714(d). 

If  a  hearing  is  to  be  held,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  such 
hearing. 

The  issue  to  be  considered  at  any 
such  hearing  shall  be  whether  this 
Order  should  be  sustained. 

Any  request  for  a  hearing  must  be 
filed  with  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemaldngs  and 
Adjudications  Staff,  or  may  be  delivered 
to  11555  RockviUe  Pike.  Rockville. 
Maryland,  between  7:45  a.m.  and  4:15 
p.m.  Federal  workdays,  by  the  above 
date.  Copies  should  be  also  sent  to  the 
Office  of  the  General  Counsel,  and  to  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
and  to  Brent  L.  Brandenburg, 
Consolidated  Edison  Company  of  New 
York.  Inc..  4  Irving  Place.  New  York,  NY 
10003,  Assistant  General  Counsel  for 
Con  Edison. 

For  fiuther  details  with  respect  to  this 
Order,  see  the  application  for  approval 
regarding  the  corporate  restructuring 
dated  December  24. 1996.  and  the  Safety 
Evaluation  dated  December  4,  1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC.  and  at  the 
local  public  document  room  located  at 
White  Plains  Public  Library,  100 
Martina  Avenue.  White  Plains.  New 
York  10610. 

Dated  at  RockviUe.  Maryland,  this  4th  day 
of  December  1997. 
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for  iIm  Nuclav  Ragulatory  Commisaion. 
PtMk  |.  Mirafila. 

Acting  Dinctor,  Officm  of  Nuclear  RMtctor 
Bmguiation. 
IFR  Doc.  17-32524  Fikd  12-11-47:  S:4S  ami 


NUCLEAR  REQULATORY 


80-»1  and  80-3tq 


In  the  Mailer  of  Southern  Nuclear^ 
Oparadny  Company,  Inc.  at  aL  Edialn 
I.  Hatch  Nuctaar  Planl.  UnNa  1  and  2; 
Examptton 

I 

Southern  Nuclear  Operating 
Company,  Inc.,  et  al.  (tbe  licenMe)  U  the 
holder  of  Facility  Operating  Licenae 
Noa.  DPR-57  and  NPF-5  for  the  Edwin 
I.  Hatch  Nuclear  Plant.  UniU  1  and  2. 
The  licensee  provide,  among  other 
things,  that  the  licensee  is  subject  to  all 
niJec,  raguiadooi.  and  orden  ol  the 
Commisaion  in  affect  now  and  hereafter. 

The  facility  consists  of  two  4-loop 
boiling  water  reactors  located  in 
Appling  County,  Georgia. 

n 

Title  10  of  the  Code  of  Federal 
fteguiadons  (10  CFR),  Section  73.55, 
"Requirements  for  Physical  Protection 
of  Licensed  Activities  in  Nuclear  Power 
Reactors  Against  Radiological 
Sabotage,"  paragraph  (a),  in  part,  states 
that  "^e  licensee  shall  establish  and 
maintain  an  onsite  physical  protection 
system  and  security  organization  which 
will  have  as  its  objective  to  provide  high 
assurance  that  activities  involving 
special  nuclear  material  are  not  inimical 
to  the  common  defense  and  security  and 
do  not  constitute  an  unreasonable  risk 
to  the  public  health  and  safety." 

Section  73.55(d).  "Access 
Requirements,"  paragraph  (1),  specifies 
that  "The  licensee  shall  control  all 
points  of  personnel  and  vehicle  access 
into  a  protected  area."  Section 
73.55(d)(5)  requires  that  "A  numbered 
picture  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  Section  73.55(d)(5)  also 
states  that  an  individual  not  employed 
by  the  licensee,  e.g.,  contractor,  but  who 
requires  frequent  and  extended  access  to 
protected  and  vital  areas  may  be 
authorized  access  to  such  areas  without 
escort  provided  the  individual  "receives 
a  picture  badge  upon  entrance  into  the 
protected  area  which  must  be  returned 

upon  exit  from  the  protected  area 

•  *  *  •* 

The  licensee  has  proposed  to 
implement  an  alternative  unescorted 


access  control  system  that  would 
eliminate  the  need  to  issue,  store,  and 
retrieve  badges  from  a  central  location 
onsite  and  would  allow  all  individuals 
with  unescorted  access  to  keep  their 
badges  when  departing  the  site. 

An  exemption  from  10  CFR 
73.55(dX5)  U  required  to  allow 
contractors  who  have  unescorted  acceas 
to  take  their  badges  offsite  instead  of 
returning  them  when  exiting  the  site.  By 
letter  dated  July  2, 1097.  the  licensee 
requested  an  exemption  from  the 
requiremenU  of  10  CFR  73.55(dX5)  for 
this  purpose. 

m 

Pursuant  to  10  CFR  73.5,  "Specific 
exemptions."  the  Commission  m^. 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  publit  interest 
Pursuant  to  10  CFR  73.55,  the 
Commission  may  authorize  a  licensee  to 
provide  alternative  measures  for 
protection  against  radiological  sabotage 
provided  the  licensee  demonstrates  that 
the  alternative  measures  have  "the  same 
high  assurance  objective"  and  meet  "the 
general  performance  requirements"  of 
the  regulation,  and  "the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

Currently,  unescorted  access  into  the 
protected  areas  at  the  Hatch  site  is 
controlled  through  the  use  of  a 
photograph  on  a  badge/keycard 
(hereafter,  referred  to  as  "badge").  The 
security  ofiicers  use  the  photograph  on 
the  badge  to  visually  identify  the 
individual  requesting  access.  The 
licensee's  employees  and  contractor 
personnel  who  have  been  granted 
unescorted  access  are  issued  badges 
upon  entrance  to  the  protected  area  and 
the  badges  are  returned  upon  exit.  In 
accordance  with  10  CFR  73.55(dK5), 
contractors  are  not  allowed  to  take  these 
badges  offsite. 

Under  the  proposed  biometric  sjrstem, 
individuals  who  are  authorized 
unescorted  entry  into  protected  areas 
would  have  the  physical  characteristics 
of  their  hand  (i.e.,  hand  geometry) 
registered,  along  with  their  badge 
number,  in  the  access  control  system. 
When  registered  users  enter  their  hedge 
into  the  card  reader  and  place  their 
hand  onto  the  measuring  surface,  the 
system  detects  that  the  hand  is  properly 
positioned,  and  records  the  image.  The 
unique  characteristics  of  the  hand  image 
are  then  compared  with  the  pre'.'iously 


stored  template  in  the  access  control 
computer  system  corresponding  to  the 
bedgis  to  verify  authorization  for  entry. 

Individuals,  including  Hatch  plant 
employees  and  contractors,  would  be 
allowed  to  keep  their  badges  when  they 
depart  the  sits  and,  thus,  eliminate  the 
need  to  issue,  retrieve,  and  store  badges 
at  the  entrance  stations  to  the  plant. 
Badges  do  not  carry  any  information 
other  than  a  unique  identification 
numlier.  All  other  access  processes, 
including  search  function  capability, 
would  remain  the  same.  This  system 
would  not  be  used  for  persons  requiring 
escorted  access,  e.g.,  visitors. 

On  the  basis  of  the  Sandia  rei>ort,  "A 
Performance  Evaluation  of  Biometrics 
Identification  Devices."  SAND91-0276/ 
UC-«oe.  Unlimited  Release.  June  1991. 
that  concluded  hand  geometry 
equipment  possesses  strong 
performance  and  high  detection 
characteristics,  and  on  its  own 
experience  with  the  current  photo- 
identificatioQ  system,  the  licensee 
determined  that  the  proposed  hand 
geometry  sjrstem  would  provide  the 
same  high  level  of  assurance  as  the 
currant  system  that  access  is  only 
granted  to  authorized  indiiiriuals.  The 
biometrics  system  has  been  in  use  for  a 
number  of  years  at  several  sensitive 
Department  of  Energy  facilities  and. 
recently,  at  some  nudeer  power  plants. 

The  Licensee  will  implement  a  process 
for  testing  the  proposed  s]rstem  to 
ensure  continued  overall  level  of 
performance  equivalent  to  that  specified 
in  the  regiilation.  When  the  changes  are 
implemented,  the  respective  Physical 
Security  Plan  will  be  revised  to  include 
implementation  and  testing  of  the  hand 
geometry  access  control  system  and  to 
allow  Hatch  plant  employees  and 
contractors  to  take  their  badges  oCEsite. 

When  implemented,  the  licensee  Mfill 
control  all  points  of  personnel  access 
into  a  protected  area  under  the 
observation  of  security  personnel 
through  the  use  of  a  badge  and  a  hand 
geometry  verification  system.  The 
numbered  pictiire  badge  identification 
system  will  continue  to  be  used  for  all 
individuals  who  are  authorized 
unescorted  access  to  protected  areas. 
Badges  will  continue  to  be  displayed  by 
all  individuals  while  inside  the 
protected  areas. 

Since  both  the  badge  and  hand 
geometry  would  be  necessary  for  access 
into  the  protected  areas,  the  proposed 
system  would  provide  a  positive 
verification  process.  The  potential  loss 
of  a  badge  by  an  individual  as  a  result 
of  taking  the  badge  ofEsite  would  not 
enable  an  unauthorized  entry  into 
protected  i 
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IV 

For  the  foregoing  reasons,  pursuant  to 
10  CFR  73.55,  the  NRC  staff  has 
determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  "the 
same  high  assurance  objective,"  and 
"the  general  performance  requirements" 
of  the  regulation  and  that  "the  overall 
level  of  system  performance  provides 
protection  against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5,  this  exemption  is  authorized  by 
law  and  will  not  endanger  life  or 
property  or  common  defense  and 
security,  and  is  otherwise  in  the  public 
interest.  Therefore,  the  Commission 
hereby  grants  the  requested  exemption 
from  the  requirements  of  10  CFR 
73.55(d)(5)  to  allow  individuals  not 
employed  by  the  licensee  (i.e., 
contractors)  to  take  their  photo- 
identification  badges  offeite,  provided 
that  the  proposed  hand  geometry 
biometrics  system  is  in  effect  to  control 
access  into  protected  areas  at  the  Hatch 
nuclear  plant. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (62  FR  49539). 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  July  2,  1997,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Buike  Coimty  Public  Library,  412 
Fourth  Street,  Waynesboro.  Georgia. 

This  exemption  is  effective  when 
modifications,  procedures,  and  training 
to  implement  the  hand  geometry 
biometrics  system  have  been  completed 
and  the  corresponding  revisions  to  the 
Physical  Security  Plan  for  the  Hatch 
plant  have  been  submitted  to  the  NRC 
sta£f. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  December  1997. 

For  tiw  Nuclear  Regulatory  Commission. 
Frank  J.  Mir^lia, 

Acting  Director.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  97-32523  Filed  12-11-97;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Nonforaign  Area  Coat-of-Uving 
Allowancea  Price  and  Background 
Survaya;  Propoaad  Collaction: 
Commani  Raquaat 

AOaiCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Personnel  Management  (OPM) 
seeks  comments  on  its  intention  to 
request  a  reinstatement,  with  change,  of 
two  previously  approved  information 
collections  for  which  approval  has 
expired.  OPM  uses  the  two  collections— 
a  price  survey  and  a  background 
survey— to  gather  data  to  be  used  in 
determining  cost-of-living  allowances 
for  certain  Federal  employees  in  Alaska, 
Hawaii,  Guam  and  the  Commonwealth 
of  the  Northern  Mariana  Islands,  Puerto 
Rico,  and  the  U.S.  Virgin  Islands.  The 
price  survey  is  conducted  generally  on 
an  annual  basis.  The  background  survey 
is  conducted  approximately  once  every 
5  years,  but  the  survey  is  also  conducted 
on  a  limited  basis  in  preparation  for 
each  of  the  price  surveys. 

DATES:  Submit  comments  on  or  before 
February  10, 1998. 

ADDRESSES:  Comments:  Send  or  deliver 
comments  to  Donald  J.  Winstead, 
Assistant  Director  for  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management,  Room 
7H31, 1900  E  Street  NW.,  Washington, 
IX  20415,  or  FAX  comments  to  (202) 
606-4264,  or  email  comments  over  the 
Internet  to  coIadopm.gov.  Copies:  For 
copies  of  this  proposal,  contact  Jim 
Farron  at  (202)  418-3208  or  by  email  at 
jmfiarronOopm.gov. 

FOR  FURTHER  MFORMATION  CONTACT:  Kurt 
M.  Springmann,  (202)  606-2838. 
SOPPLEMOfTARY  MFORMATION:  OPM  is 
soliciting  comments  on  the 
reinstatement  of  its  Nonforeign  Area 
Cost-of-Living  Allowances  Price  and 
Background  Surveys  for  an  additional  3 
years.  As  set  out  in  Office  of 
Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320.8(d)(1), 
comments  are  requested  to^ 

•  Evaluate  whether  the  surveys  are 
necessary  and  have  practical  utility; 

•  Evaluate  the  accuracy  of  the  burden 
estimate,  including  the  assumptions  and 
methodological  validity  used  in 
determining  the  burden  estimate; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


•  Minimize  the  burden  on 
respondents. 

OMB  approval  of  this  information 
collection  was  originally  scheduled  to 
expire  on  June  30, 1997.  Because  of 
delays  in  conducting  the  price  survey 
during  the  first  quarter  of  1997  as 
planned,  OPM  requested  an  emergency 
extension  of  the  clearance.  OMB  granted 
an  extension  until  September  30, 1997. 

Title:  Nonforeign  Area  Cost-of-Livlng 
Allowances  Price  Survey  and 
Background  Survey. 

OMB  Control  Number:  320&-019g. 

Summary:  The  Nonforeign  Area  Cost- 
of-Living  Allowances  Price  Survey  is 
used  by  OPM  to  collect  price  data  in  the 
allowance  areas  under  fotir  cost 
components:  consumption  goods  and 
services,  transportation,  housing,  and 
miscellaneous  expenses.  The  price 
survey  is  conducted  on  approximately 
an  annual  basis. 

The  Nonforeign  Area  Cost-of-Living 
Allowances  Background  Survey  is  used 
by  OPM  to  collect  information  to 
identify  the  services,  items,  quantities, 
outlets,  and  locations  that  will  be 
surveyed  in  the  annual  price  survejrs.  It 
is  also  used  to  collect  information  on 
local  trade  practices,  consumer  buying 
patterns,  taxes  and  fees,  and  other 
economic  characteristics  related  to 
living  costs.  The  background  survey  is 
conducted  approximately  once  every  5 
years  but  is  also  used  on  a  limited  basis 
in  preparation  for  each  of  the  price 
surveys. 

Need/Use  for  Surveys;  The  price 
survey  is  necessary  for  collecting  living- 
cost  data  used  to  determine  cost-of- 
living  allowances  (COLA's)  paid  to 
General  Schedule,  U.S.  Postal  Service, 
and  certain  other  Federal  employees  in 
the  nonforeign  allowance  areas.  The 
information  is  used  to  compare  costs  in 
the  allowance  areas  with  costs  in  the 
Washington,  DC,  area,  and  to  derive  a 
COLA  rate  when  the  local  cost  of  living 
significantly  exceeds  that  in  the  DC 
area.  The  backgroimd  survey  is 
necessary  to  determine  the  continued 
appropriateness  of  items,  services,  and 
businesses  selected  for  the  annual  price 
surveys.  OPM  uses  the  information 
collected  under  this  survey  to  define  the 
sources  and  parameters  for  the  price 
surveys  and  to  improve  the  COLA 
methodology. 

Respondents:  OPM  will  survey 
selected  retail,  service,  realty,  and  other 
businesses  and  local  governments  in  the 
nonforeign  allowance  areas  and  in  the 
Washington,  DC,  area.  Approximately 
5,600  establishments  will  be  contacted 
in  the  price  survey  and  approximately 
300  establishments  will  be  contacted  in 
the  background  survey. 
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Reporting  and  Recordkeeping  Burden: 
OPM  estimates  that  the  average  price 
survey  interview  will  take 
approximately  7  minutes,  for  a  total 
burden  of  650  hours.  The  average 
background  survey  interview  will  take 
approximately  10  minutes,  for  a  total 
burden  of  50  hours. 

Office  of  Personnel  Management 

Janice  R.  Lachance. 

Director. 

|FR  Doc.  97-32581  Filed  12-11-97;  8:45  am) 

aajjNQ  cooc  sstt-oi-r 


OFFICE  OF  PERSONNEL 
MANAQEMENT 

Proposed  Collection,  Comment 
Request  Optional  Form  306 

AGBICY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  collection;  comment 

request. 


t:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  5  CFR  1320.5  (a)  (I)  (iv). 
this  notice  announces  that  OPtA  intends 
to  submit  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for 
reclearance  of  an  information  collection. 
Optional  Form  306  (Declaration  for 
Federal  Employment)  is  used  by  OPM 
and  other  agencies  to  collect 
information  to  determine  an 
individual's  acceptability  for  Federal 
employment  and  enrollment  status  in 
the  Government's  Life  Insurance 
pronam. 

"Comments  are  particularly  invited 
on:  whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  function  of  the  Office  of 
Personnel  Management,  and  whether  it 
will  have  practical  utility;  whether  our 
estimate  of  the  public  burden  of  this 
^collection  of  information  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  and  ways  in  which  we 
can  minimize  the  burden  of  collection 
of  information  on  those  who  respond, 
through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology." 

It  is  estimated  that  474,000 
individuals  will  respond  annually  for  a 


total  burden  of  118,500  hours.  To  obtain 

copies  of  this  proposal  please  contact 

lames  M.  Farron  at  (202)  414-3208  or  by 

E-mail  to  jmfarronOopm.gov. 

DATES:  Conunents  on  this  proposal 

should  be  received  on  or  before 

February  10, 1998.  Submit  comments  on 

this  proposal  to  Richard  A.  Ferris,  Office 

of  Personnel  Management,  Room  5416. 

1900  E.  Street  N.  W.,  Washington.  D.C 

20415. 

Office  of  Personnel  Management 

JaaioeR.  Lachanrw. 

Director. 

(FR  Doc.  97-32582  Filed  12-11-97;  8:45  am) 

iHJjNO  oooa  SMS-ai-p 


RAILROAD  RETIREMENT  BOARD 

Propossd  Collsction;  Comment 
Requeet 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Tj(7e  and  purpose  of  information 
collection:  Application  and  Claim  for 
Sickness  Insurance  Benefits;  OMB 
3220-0039. 

Under  Section  2  of  the  Railroad 
Unemployment  Insurance  Act  (RUIA), 
sickness  benefits  are  payable  to 
qualified  railroad  employees  who  are 
unable  to  work  because  of  illness  or 
injury.  In  addition,  sickness  benefits  are 
payable  to  qualified  female  employees  if 


they  are  unable  to  work,  or  if  working 
would  be  infiuious,  because  of 
pregnancy,  miacarriage  or  childbirth. 
Under  Section  l(k)  of  the  RinA,  a 
statement  of  sickness  with  respect  to 
days  of  sickness  of  an  employee  is  to  be 
filed  with  the  RRB  within  a  10-day 
period  from  the  first  day  claimed  as  a 
day  of  sickness.  The  RRB's  authority  for 

S [nesting  supplemental  medical 
brmation  is  Section  12(1)  and  12(n)  of 
the  RUIA.  The  procedures  for  claiming 
sickness  benefits  and  for  the  RRB  to 
obtain  supplemental  medical 
information  needed  to  determine  a 
claimant's  eligibility  for  such  benefits  is 
prescribed  in  20  CFR  part  335. 

The  forms  used  by  the  RRB  to  obtain 
information  needed  to  determine 
eligibility  for  and  the  amount  of 
sickness  benefits  due  a  claimant 
follows:  Form  Sl-la,  Application  for 
Sickness  Benefits:  Form  Sl-lb. 
Statement  of  Sickness;  Form  SI-3.  Claim 
for  Sickness  Benefits;  Form  SI-7. 
Supplemental  Doctor's  Statement:  Form 
SI-«.  Verification  of  Medical 
Information;  Form  ID-7h.  Non- 
Entitlement  to  Sickness  Benefito  and 
Information  on  Unemployment  Benefita; 
and  Form  ID-lla,  Requesting  Reason  for 
Late  Filing  of  Sickness  Benefit 
Completion  is  required  to  obtain  or 
retain  benefita.  One  response  is 
requested  of  each  respondent 

The  RRB  proposes  to  revise  Form  SI- 
la  to  add  new  items  that  obtain 
information  from  a  sickness  claimant 
who  is  filing  a  delayed  claim  for 
benefita  and  also  to  reformat  and  clarify 
an  existing  item  that  raquesta  wage 
information.  Form  SI-3  is  being  revised 
to  clarify  an  existing  item  that  requesta 
wage  information  and  also  to  modify  the 
certification  statement  Form  SI-8  is 
being  revised  primarily  to  emphasize 
that  a  response  is  needed  only  if  the 
information  provided  is  erroneous. 
Minor  editorial  changes  which  include 
the  addition  of  language  required  by  the 
Paperwork  Reduction  Act  of  1995  are 
also  proposed  to  Forms  Sl-lb,  SI-7.  SI- 
8  and  ID-llA. 

Estimate  of  Annual  Respondent  Burden 

The  estimated  annual  respondent 
burden  is  as  follows: 


FOnn  Noa. 


Sl-la/lb<ee) . 
S)-ia/1b<Dr.) 
SI-3 

SJ-8 

ID-7H  

ID-11A ™. 


Annual  re- 

Tune 

Burden 

sponses 

(minules) 

(hours) 

27.700 

10 

4,617 

27.000 

3,603 

181.000 

15.083 

33.600 

4.480 

SO 

4 

50 

4 

800 

3 

40 
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Form  Noe. 


Total 


Additional  Information  or  Conunenta 

To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Conunenta  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago. 
Illinois  60611-2092.  Written  conunenta 
should  be  received  within  60  days  of 
this  notice. 
Chuck  Mierzwa. 
Clearance  Officer. 
(FR  Doc.  97-32490  Filed  12-11-97;  8:45  am) 

BHXINO  CODE  7a0ft-O1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-22927;  812-10704] 

Diamonds  Trust,  DJIA  Trust  Receipts 
Series.  PDR  Services  Corporation  and 
ALPS  Mutual  Funds,  Inc.;  Notice  of 
Application 

December  5, 1997. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  fiom  sections 
4(2).  14(a).  22(d).  24(d),  and  26(a)(2)(C) 
of  the  Act  and  rule  22c-l;  imder 
sections  6(c)  and  1 7(b)  of  the  Act  for  an 
exemption  from  sections  17(a)  (1)  and 
(2)  of  the  Act;  and  under  rule  17d-l  to 
permit  certain  joint  transactions. 


APPLICANTS:  Diamonds  Trust,  DJIA  Trust 
Receipts  Series  (the  "Trust"),  PDR 
Services  Corporation  (together  with  ita    * 
"successors  in  interest" '  and  with  any 
person  directly  or  iiuiirectly  controlling, 
controlled  by,  or  under  common  control 
with,  PDR  Service  Corporation,  the 
"Sponsor")  and  ALPS  Mutual  Funds. 
Inc.  (the  "Distributor"). 
SUMMARY  OF  APPLICATION:  Applicanta 
request  an  order  that  would  (i)  permit 
the  Trust,  a  unit  investment  trust  whose 
portfolio  will  consist  of  the  component 
stocks  of  the  Dow  Jones  Industrial 
Average  ("DJIA").  to  issue  non- 


'  "Succetaon  in  interect"  is  limited  to  entities 
that  result  from  a  reorganization  into  anotiier 
iurisdiction  or  a  change  in  the  type  of  business 
ofganization.  e.g..  a  partnership  or  a  cxirporation. 


redeemable  securities  ("DJIA  Trust 
Receipta");  (ii)  permit  secondary  market 
transactions  in  DJIA  Trust  Receipta  at 
negotiated  prices;  (iii)  permit  dealers  to 
sell  DJIA  Trust  Receipts  to  purchasers  in 
the  secondary  market  unaccompanied 
by  a  prospectus,  when  prospectus 
delivery  is  not  required  by  the 
Securities  Act  of  1933  (the  "Securities 
Act");  (iv)  permit  certain  expenses 
associated  with  the  creation  and 
maintenance  of  the  Trust  to  be  borne  by 
the  Trust  rather  than  the  Sponsor;  (v) 
exempt  the  Sponsor  fitjm  Uie  Act's 
requirement  that  it  purchase,  or  place 
wath  others.  $100,000  worth  of  DJIA 
Trust  Receipta;  (vi)  permit  affiliated 
persons  of  the  Trust  to  deposit  securities 
;    into,  and  receive  securities  from,  the 
Trust  in  connection  with  the  purchase 
and  redemption  of  DJIA  Trust  Receipta; 
and  (vii)  permit  the  Trust  to  reimburse 
the  Sponsor  and/or  the  American  Stock 
Exchange,  Inc.  ("AMEX")  for  payment 
of  an  annual  licensing  fee  to  Dow  Jones 
&  Company.  Inc.  ("Dow  Jones"). 
nUNQ  DATES:  The  applicaUon  was  filed 
on  June  17. 1997,  and  an  amendment  to 
the  application  was  filed  on  December 
3,  1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicanta  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requesta  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  29. 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicanta,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requesta  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW.,  Washii^n.  DC  20549. 
Applicanta,  c/o  James  F.  Dufiy, 
Executive  Vice  President  and  General 
Counsel,  American  Stock  Exchange. 
Inc..  86  Trinity  Place,  New  York.  NY 
10006. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Brian  T.  Hourihan.  Senior  Counsel,  at 
(202)  942-0526.  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management. 


Annual  re- 


270,900 


Time 
(minutes) 


BuRlan 
(hour*) 


ZT»^ 


Office  of  Investment  Company 
Regulation). 

SUPPLaOITARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  &t>m  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington  D.C.  20549 
(tel.  (202)  942-8090). 

Applicant's  R^resentatioiia 

1.  The  Trust  is  a  unit  investment  trust 
("UIT")  organized  imder  the  laws  of  the 
state  of  New  York.  The  Sponsor  is  a 
wholly-owned  subsidiary  of  AMEX. 
State  Street  Bank  and  Trust  Company 
will  act  as  trustee  of  the  Trust 
("Trustee").  The  Distributor,  a  registered 
broker-dealer,  will  serve  as  underwriter 
of  the  DJIA  Trust  Receipta  on  an  agency 
basis. 

2.  The  Trust  will  hold  a  portfolio  of 
securities  consisting  of  all  of  the 
component  common  stocks  of  the  DJIA. 
The  DJIA  is  a  price-weighted  index  of 
thirty  stocks.  Issuers  of  the  component 
stocks  are  all  leaders  in  their  respective 
industries,  and  the  component  stocks 
represent  approximately  one-fifth  of  the 
market  value  of  all  US.  stocks. 
Applicanta  represent  that  the  DJIA  is  the 
oldest  continuous  barometer  of  the  U.S. 
stock  market,  and  the  most  widely 
quoted  indicator  of  U.S.  stock  market 
activity.  DJIA  Trust  Receipta,  unite  of 
beneficial  interest  in  the  Trust,  are 
designed  to  provide  investors  with  an 
instrument  that  closely  tracks  the  DJIA. 
that  trades  like  a  share  of  common 
stock,  and  pays  periodic  dividends 
proportionate  to  those  paid  by  the 
portfolio  of  stocks  held  by  the  Trust* 
Applicanta  believe  that  DJIA  Trust 
Receipta  will  afford  significant  benefita 
in  the  public  interest.  Applicants  expect 
the  Trust  to  be  able  to  track  the  DJIA 
more  closely  than  certain  other  index 
producta  and,  unlike  open-end  index 
funds,  trade  at  negotiated  prices 
throughout  the  business  day.  Applicanta 
also  state  that  DJIA  Trust  Receipta  will 
compete  with  comparable  producta 
available  on  foreign  exchanges  and 
attract  capital  to  the  U.S.  equity  market 

3.  The  composition  of  the  Trust's 
portfolio  will  be  adjusted  periodically  to 
conform  to  changes  in  the  DJIA  resulting 
from  corporate  actions  such  as  stock 


'The  Trust  will  make  monthly  distributions  of  an 
amount  representing  the  dividends  accumulated  on 
portfolio  securities  during  each  month,  net  of  fees 
and  expenses. 
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splits  or  changes  in  the  identity  of  the 
DfIA  component  stocks.'  All 
adjustments  to  the  Trust's  portfolio  will 
be  made  by  the  Trustee  as  set  forth  in 
the  trust  agreement  and  will  be 
nondiscretionary. 

4.  The  Trustee  will  be  paid  a 
"Trustee's  Fee"  ranging  between  11/100 
of  1  %  to  1 5/100  of  1  %  of  the  Trust's  net 
asset  value  ("NAV")  on  an  annualized 
basis.  The  Trustee's  Fee  will  be  adjusted 
to  reflect  the  costs  that  the  Trustee 
incurs  in  connection  with  the  issuance 
and  redemption  of  DJIA  Trust  Receipts 
(as  discussed  below).  The  Sponsor  and 
the  AMEX  are  paying  the  Trust's 
organizational  expenses.  The  Trust  will 
reimbuse  the  Sponsor  and  the  AMEX  for 
these  expenses  ratably  over  a  five-year 
period.  Should  the  Trust  terminate  prior 
to  its  fifth  anniversary,  the  remaining 
unamortized  organizational  expenses 
will  continue  to  be  borne  by  the 
Sponsor  and  the  AMEX,  and  will  not  be 
charged  against  the  Trust.  The  Trust 
also  will  reimburse  the  Sponsor  and/or 
the  AMEX  up  to  a  maximum  of  20  basis 
points  of  the  Trust's  NAV  on  an 
annualized  basis,  for  the  following 
expenses:  (i)  annual  licensing  fees  for 
the  use  of  the  "D)IA"  trademark:  (ii) 
federal  and  state  aimual  registration  fees 
for  the  issuance  of  DJIA  Trust  Receipts: 
and  (iii)  expenaes  of  the  Sponsor 
relating  to  the  marketing  of  DJIA  Trust 
Receipts  and  the  Trust  (including,  but 
not  limited  to,  related  legal,  consulting, 
and  advertising  expenses).  The  Sponsor 
will  pay  the  Distributor  a  flat  annual  fee. 
The  Sponsor  will  not  seek 
reimbursement  for  payment  of  this 
annual  fee  from  the  Trust  without 
obtaining  prior  exemptive  relief  from 
the  Commission. 

5.  DJIA  Trust  Receipts  will  be  issued 
in  aggregations  of  50.000  ("Creation 
Units").  The  priCe  of  each  Creation  Unit 
will  be  approximately  $4,007,000  (based 
on  the  value  of  the  DJIA  on  November 
28, 1997).  To  be  eligible  to  purchase  a 
Creation  Unit,  an  investor  must  either 
be  a  participant  in  the  Continuous  Net 
Settlement  ("CNS")  System  of  the 
National  Securities  Clearing  Corporation 
{"NSCC").  or  a  Depository  Trust 
Company  ("DTC")  participant,  but  is 
not  required  to  be  an  AMEX  member. 
An  investor  wishing  to  purchase  a 
Creation  Unit  frt>m  the  Trust  will  have 
to  transfer  to  the  Trust  a  "Portfolio 
Deposit"  consisting  of:  (i)  a  portfolio  of 
securities  that  is  substantially  similar  in 
composition  and  weighting  to  the  DJIA 
component  securities  ("Index 
Securities");  (ii)  a  cash  payment  eqiuil  to 


the  dividends  accrued  on  the  Trust's 
portfolio  securities  since  the  last 
dividend  payment  by  the  Trust,  net  of 
expenses  and  liabilities:  and  (iii)  a  cash 
payment  or  credit  to  equalize  any 
differences  between  the  Portfolio 
Deposit  Amount  and  the  NAV  per 
Creation  Unit  (which  may  be  required, 
for  example,  if  a  portion  of  the  Trust's 
assets  is  held  in  cash).*  An  investor 
making  a  Portfolio  Deposit  will  be 
charged  a  service  fee  ("Transaction 
Fee"),  paid  to  the  Trustee,  to  defray  the 
Trustee's  costs  in  processing  securities 
deposited  into  the  Trust.' 

6.  Orders  to  purchase  Creation  Units 
will  be  placed  with  the  Distributor,  who 
will  be  responsible  for  transmitting  the 
orders  to  the  Trustee."  The  Distributor 
will  maintain  records  of  these  orders, 
issue  confirmations  of  acceptance,  and 
issue  delivery  instructions  to  the 
Trustee  to  implement  the  delivery  of 
DJIA  Trust  Receipts.  The  Distributor 
will  be  responsible  for  delivering 
prospectuses  to  purchasers  of  the 


'ChangM  in  the  compoailion  of  tlw  DJIA  are 
mad*  entirely  by  the  editors  of  the  Wall  Slnat 
Journal. 


«  At  the  doM  of  th*  market  on  each  huitnwt  dsy. 
the  Trustee  will  calcuUte  the  NAV  of  tlw  TnMl  and 
then  divide  the  NAV  by  the  number  of  wrtrtiiwtlng 
D|IA  Trust  ReceipU  in  Creation  Unit  sixa 
aggragatioas.  raaulUng  in  an  NAV  per  Craalion  Unit. 
Tha  ThMlM  wUI  Umi  CslcatalS  the  required 
number  of  akana  of  lb*  ladn  Securities,  and  the 
•mount  of  caaik  oeaptiaiiig  a  Portfolio  Deposit  for 
the  following  buaiaaaa  day.  The  Sponsor  will  make 
available  a  list  of  the  names  of  each  of  the  Index 
Sacuritias  in  the  current  Portfolio  Deposit  and  the 
required  number  of  shares.  The  cash  equivalent  of 
■a  Index  Security  may  be  included  in  the  cash 
component  of  a  Portfolio  Deposit  in  lieu  of  the 
Security  if  (i)  the  Truflee  determines  that  an  Index 
Security  is  likely  to  be  unavailable  or  available  in 
insufTicient  quantity  for  inclusion  in  a  Portfolio 
Deposit  (for  example,  whan  the  security  is  subject 
to  a  trading  halt  or  stop  order,  or  the  subject  of  a 
lender  offer),  or  (ii)  a  particular  investor  is  restricted 
from  investing  or  e.igaging  in  transactions  in  the 
Index  Security  (for  axample.  when  the  investor  is 
a  brokar^dealer  raelricted  by  regulation  or  internal 
policy  from  investing  in  securitiaa  iaaued  by  a 
company  on  whoa*  board  of  diractota  one  of  its 
principals  servea.  or  when  the  invoalor  is  a  broker- 
daalar  and  tha  security  is  on  its  "realrictad  list"). 
In  the  latter  situation,  the  Trustee  will  use  the  cash 
equivalent  payment  to  purchase  the  appropriate 
number  of  shares  of  the  Index  Security  that  the 
investor  was  unable  to  purchase. 

*  The  Transaction  Fee  will  be  Si. 000  par  day 
lagHdieaa  of  the  number  of  Creation  Units 
puichaaed  on  that  day  by  the  investor.  An 
additional  amount  not  to  exceed  three  times  the 
Transaction  Fee  will  be  charged  to  investors  who 
purchase  Creation  Units  via  DTC  rather  than  via  the 
NSOC.  to  cover  increased  expense  associated  with 
settlement  outside  the  CMS  system.  To  the  extent 
the  Transaction  Fee  axcaadi  the  Trustee's  actual 
settlement  costs,  and  subject  to  certain  limitations. 
the  axcaas  will  be  subtracted  bom  the  Trustee's  Fee. 
The  Trustee's  Fee  also  will  be  reduced  by  the 
amounts  earned  by  the  Truatoo  in  raapect  of  cash 
bald  for  tha  baoafit  of  the  Trust  and  not  otherwise 
annwlad  on  boitalf  of  the  Trust.  The  amount  of  the 
TtMHwrtion  Fee  (iadudiag  any  variation  in  the 
aiBniini)  will  l>e  dtadoMid  In  the  prospectus  for  the 
Trust. 

*Tbe  procedures  for  proceaaing  a  purchase  order 
will  dapisod  upon  whether  the  transaction  is  settled 
through  NSCX:  or  trrC 


Creation  Units  and  may  provide  certain 
other  administrative  services,  such  as 
those  related  to  state  securities  law 
compliance. 

7.  Person  purchasing  DJIA  Trust 
Receipts  frx)m  the  Trust  in  Creation  Unit 
aggregations  may  hold  those  Receipts  or 
sell  some  or  all  of  them  in  the  secondary 
market.  DJIA  Trust  Receipts  will  be 
listed  on  die  AMEX  and  traded  in  the 
secondary  market  as  individual  imits 
(i.e.,  in  less  than  Creation  Unit  size 
aggregations)  in  the  same  manner  as 
other  equity  securities.  An  AMEX 
specialist  will  be  assigned  to  make  a 
market  in  DJIA  Trust  Receipts.  The  price 
of  DJIA  Trust  Receipts  on  the  AMEX 
will  be  based  on  a  current  bid/offer 
market  and  will  be  in  the  range  of  $80 
per  Receipt  (based  on  the  value  of  the 
DJIA  on  November  28,  1997). 
Transactions  involving  the  sale  of  DJIA 
Trust  Receipts  will  be  subject  to 
customary  brokerage  commissions  and 
charges.  Applicants  expect  that  the 
price  at  which  DJIA  Trust  Receipts  trade 
will  be  disciplined  by  arbitrage 
opportunities  created  by  the  ability  to 
continually  purchase  or  redeem 
Creation  Unit-size  aggregations  at  NAV, 
which  should  ensure  that  DJIA  Trust 
Receipts  will  not  trade  at  a  material 
discount  or  premium  in  relation  to 
NAV. 

8.  Applicants  expect  that  ptirchasers 
of  Creation  Units  will  include 
institutional  investors  and  arbitrageurs 
(which  could  include  institutional 
investors).  The  AMEX  specialist,  in 
providing  for  a  fair  and  orderly 
secondary  market  for  DJIA  Trust 
Receipts,  also  may  purchase  Receipts  for 
use  in  its  market-making  activities  on 
the  AMEX.  Applicants  expect  that 
secondary  market  purchasers  of  DJIA 
Trust  Receipts  will  include  both 
institutional  and  retail  investors.^ 

9.  Applicants  will  make  available  a 
standud  DJIA  Trust  Receipt  product 
description  ("Product  Description")  to 
AMEX  members  and  member 
organizations  for  distribution  to 
investors  purchasing  DJLA  Trust 
Receipts  in  accordance  with  AMEX  Rule 
1000.  The  purpose  of  the  Product 
Description  is  to  provide  a  brief  and 
readily  understandable  description  of 
the  salient  aspects  of  DJIA  Trust 
Receipts.  The  Product  Description  wUl 
advise  investors  that  a  prospectus  for 
DJIA  Trust  Receipts  is  available  without 
charge  upon  request  from  the  investor's 
account  executive.  Applicants  expect 


'  DIIA  Trust  Receipts  will  Iw  registered  in  book- 
entry  form  only.  DTC  or  its  rtominee  will  be  the 
registered  onvner  of  all  outstanding  DIIA  Trust 
Receipla.  Records  reflecting  the  beneficial  owners  of 
DfIA  Trust  ReceipU  will  be  maintained  by  DTC  or 
its  participants. 


that  customer  purchases  of  DJIA  Trust 
Receipts  through  a  non-member  broker- 
dealer  in  a  transaction  away  from  the 
AMEX  floor  will  be  rare. 

10.  DJIA  Trust  Receipts  will  not  be 
individually  redeemable,  except  upon 
termination  of  the  Trust.  DJIA  Trust 
Receipts  will  only  be  redeemable  in 
Creation  Unit-size  aggregations  through 
the  Trust.  To  redeem,  an  investor  will 
have  to  acctimulate  enough  DJIA  Trust 
Receipts  to  constitute  a  Creation  Unit 
An  investor  redeeming  a  Creation  Unit 
amount  of  DJIA  Trust  Receipts  will 
receive  a  portfolio  of  securities  identical 
in  weighting  and  composition  to  the 
securities  portion  of  a  Portfolio  Deposit 
as  of  the  date  the  redemption  request 
was  made.  An  investor  may  receive  the 
cash  equivalent  of  a  portfolio  security  (i) 
when  the  Trustee  determines  that  an 
Index  Security  is  likely  to  be 
unavailable  or  available  in  insuSBdent 
quantity,  (ii)  upon  the  request  of  the 
redeeming  investor,  or  (iii)  upon  notice 
of  the  termination  of  the  Trust.  A 
redeeming  investor  will  also  receive  an 
amoimt  of  cash  equal  to  the  dividends 
accrued  on  the  portfolio  setnuities  since 
the  last  dividend  payment  by  the  Trust, 
net  of  expenses  and  liabilities,  and  may 
also  receive  an  amoimt  of  c»sh  to 
equalize  any  differences  between  the 
Portfolio  Deposit  Amotmt  and  the  NAV 
per  Creation  Unit.  A  redeeming  investor 
will  pay  a  Transition  Fee  calculated  in 
the  same  Inanner  as  a  Transaction  Fee 
payable  in  coimection  with  the 
purchase  of  a  Creation  Unit*  The 
Trustee  will  transfer  the  cash  and 
securities  to  the  redeeming  investor  on 
the  third  business  day  after  the 
redemption  request  date. 

11.  Because  a  redeeming  Creation 
Unit  holder  will  ordinarily  receive  a 
Portfolio  Deposit  in  exchange  for  its 
Unit,  the  Trustee  will  not  have  to 
maintain  large  cash  reserves  for 
redemptions.  This  will  allow  the  Trust's 
assets  to  be  committed  as  fully  as 
possible  to  tracking  the  DJIA,  enabling 
the  Trust  to  track  the  index  more  closely 
than  certain  other  investment  products 
that  must  allocate  a  greater  portion  of 
their  assets  for  cash  redemptions. 

12.  The  Trust  will  terminate  on  the 
earlier  of  (i)  January  30,  2122.  or  (ii)  the 
date  20  years  after  the  death  of  the  last 
survivor  of  eleven  persons  named  in  the 
trust  agreement  The  Trust  also  will 
terminate:  (i)  if  DJIA  Trust  Receipts  are 
de-listed  &t)m  the  AMEX;  (ii)  by 
agreement  of  the  holders  of  66%%  of 
outstanding  DJIA  Trust  Receipts;  (iii)  if 
the  DTC  is  tmable  or  imwilling  to 
continue  to  perform  its  functions  and  a 
comparable  replacement  is  unavailable; 
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and  (iv)  if  NSOC  no  longer  provides 
clearance  services  with  respect  to  DJIA 
Trust  Receipts,  or  if  the  Trustee  is  no 
longer  a  participants  in  NSCC.  In 
addition,  the  Sponsor  will  have  the 
discretionary  right  to  terminate  the 
Trust  if  (i)  at  any  time  after  six  months 
following  and  prior  to  three  years 
folloviring  the  initial  receipt  of  Portfolio 
Deposits  by  the  Trust  the  NAV  of  the 
Trust  falls  below  $150,000,000,  and  (ii) 
after  three  years  the  NAV  is  less  than 
$350,000,000.  The  Sponsor  also  may 
direct  the  Trustee  to  terminate  the  Trust 
if  within  90  days  frtim  the  initial  receipt 
of  Portfolio  Deposits  the  NAV  of  the 
Trust  is  less  than  $100,000: 

13.  Within  a  reasonable  period  after 
the  Trust's  termination,  the  Trustee  will 
use  its  best  efforts  to  sell  all  portfolio 
securities  not  previously  distributed  to 
investors  redeeming  Creation  Units. 
DJIA  Trust  Receipts  not  redeemed  prior 
to  termination  will  be  redeemed  in  cash 
at  NAV  based  on  the  proceeds  from  the 
sale  of  portfolio  securities. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  imder 
section  6(c)  of  the  Act  granting  an 
exemption  frtim  sections  4(2),  14(a). 
22(d).  24(d),  and  26(a)(2)(C)  of  the  Act 
and  rule  22c-l;  under  sections  6(c)  and 
17(b)  of  the  Act  granting  an  exemption 
from  sections  17(a)(1)  and  (2)  of  the  Act; 
and  imder  rule  17d-l  to  permit  certain 
joint  transactions. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  secnirity.  or  transaction,  or  any 
class  of  persons,  securities,  or 
transactions,  if  and  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act 


*  See  note  S,  supra. 


Section  4(2)  of  the  Act 

1.  Section  4(2)  of  the  Act  defines  a 
Urr  as  an  investment  company  that, 
among  other  things,  issues  only 
redeemable  securities.  Because  DJIA 
Trust  Receipts  will  not  be  individually 
redeemable,  applicants  request  an  order 
that  would  permit  the  Trust  to  register 
and  operate  as  a  UTT.  Applicants  state 
that  investors  may  purchase  DJIA  Trust 
Receipts  in  Creation  Units  from  the 
Trust  and  redeem  Creation  Units. 
Applicants  further  state  that,  because 
the  market  price  of  DJIA  Trust  Receipts 
will  be  disciplined  by  arbitrage 
opportunities,  investors  should  be  able 
to  sell  DJIA  Trust  Receipts  in  the 
secondary  market  at  approximately  their 
NAV. 


Section  14(a)  of  the  Act 

1.  Section  14(a)  provides,  in  pertinent 
part,  that  no  registered  investment 
company  may  make  an  initial  public 
offering  of  its  securities  imless  it  has  a 
net  worth  of  at  least  $100,000,  or 
provision  is  made  in  connection  wth 
the  registration  of  its  securities  that  (i) 
firm  agreements  to  purchase  $100,000 
worth  of  its  securities  will  have  been 
made  by  not  more  than  25  persons,  and 
(ii)  all  proceeds,  including  sales  loads, 
will  be  refunded  to  investors  if  the 
investment  company's  net  worth  is  less 
than  $100,000  within  90  days  after  the 
effective  date  of  the  registration 
statement  Applicants  state  that  section 
14(a)  was  designed  to  address  the 
formation  of  imdercapitalized 
investment  companies. 

2.  Rule  14a-3  under  the  Act  exempts 
from  section  14(a)  UTT's  that  invest  only 
in  "eligible  trust  securities,"  which  do 
not  include  equity  securities,  subject  to 
certain  safeguards,  including  the  refund 
of  any  sales  load  collected  from 
investors.  .Applicants  will  comply  in  all 
respects  with  rule  14a-3,  except  that  the 
Trust  will  not  restrict  its  investments  to 
eligible  trust  securities  and  the  Trustee 
will  not  refund  the  Transaction  Fee. 
Applicants  contend  that  the  Trust's 
investment  in  equity  securities  does  not 
negate  the  effectiveness  of  the  rule's 
safeguards  nor  subject  investors  to  any 
greater  risk  of  loss  due  to  investment  in 
an  imdercapitalized  investment 
company.  With  respect  to  the 
Transaction  Fee,  applicants  assert  that  it 
is  not  a  sales  load,  and  therefore  is  not 
covered  by  the  rule's  refund  provision. 
Applicants  not  that  the  Transaction  Fee 
will  be  paid  note  by  retail  investors,  but 
by  institutional  and  other  sophisticated, 
well-capitalized  investors  who  can 
afford  the  approximately  $4,007,000 
purchase  price  of  a  Creation  Unit  and 
who  do  not  require  the  protections  of 
section  14(a). 

Section  22(d)  of  the  Act 

1.  Section  22(d)  of  the  Act  among 
other  things,  prohibits  a  dealer  from 
selling  a  redeemable  security  that  is 
being  currently  offered  to  the  public  by 
or  through  an  underwriter,  except  at  a 
current  public  offering  price  described 
in  the  prospectus.  Rule  22c-l  under  the 
Act  generally  requires  that  a  dealer 
selling,  redeeming,  or  repurchasing  a 
redeemable  security  do  so  only  at  a 
price  based  on  its  NAV.  Applicants  state 
that  secondary  maricet  trading  in  DJIA 
Trust  Receipts  will  take  place  at 
negotiated  prices,  not  a  current  offering 
price  described  in  the  prospectus,  and 
not  at  a  price  based  on  NAV.  Thus, 
purchases  and  sales  of  DJIA  Trust 
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RaceipU  in  the  secondary  market  will 
not  comply  vtith  section  22(d)  and  rule 
22c- 1.  Applicants  request  an  exemption 
from  these  provisions. 

2.  Applicants  assert  that  the  concerns 
sought  to  be  addressed  by  section  22(d) 
and  rule  22c- 1  with  respect  to  pricing 
are  equally  satisfied  by  the  proposed 
method  of  pricing  DJIA  Trust  Receipts. 
Applicants  maintain  that  while  there  is 
little  legislative  history  regarding 
section  22(d).  its  provisions,  as  well  as 
those  of  rule  22c-l.  appear  to  have  been 
designed  to  (i)  prevent  dilution  caused 
by  certain  riskless-trading  schemes  by 
principal  underwriters  and  contract 
dealers,  (ii)  prevent  unjust 
discrimination  or  preferential  treatment 
among  buyers  resulting  frtim  sales  at 
different  prices,  and  (iii)  assure  an 
orderly  distribution  investment 
company  shares  by  eliminating  price 
competition  from  dealers  offering  shares 
at  less  than  the  published  sales  price 
and  repurchasing  shares  at  more  than 
the  published  redemption  price. 

3.  Applicants  believe  that  none  of 
these  purposes  will  be  thwarted  by 
permitting  DJIA  Trust  Receipts  to  trade 
in  the  secondary  market  at  negotiated 
prices.  Applicants  state  (i)  that 
secondary  market  trading  in  DJIA  Trust 
Receipts  does  not  involve  the  Trust  as 
a  party  and  cannot  result  in  dilution  of 
an  investment  in  DJIA  Trust  Receipts: 
and  (ii)  to  the  extent  different  prices 
exist  during  a  given  trading  day.  or  from 
day  to  day.  such  variances  occur  as  a 
result  of  third-party  market  forces,  such 
as  supply  and  demiand.  not  as  a  result 
of  unfust  or  discriminary  manipulation. 
Therefore,  applicants  assert  that 
secondary  market  transactions  in  DJIA 
Trust  Receipts  will  not  lead  to 
discrimination  or  preferential  treatment 
among  purchasers.  Finally,  applicants 
contend  that  the  proposed  distribution 
system  will  be  orderly  because  arbitrage 
activity  will  ensure  that  the  difference 
between  the  market  price  of  DJIA  Trust 
Receipts  and  their  NAV  remains  narrow. 

Section  24(d)  of  the  Act 

1.  Section  24(d)  of  the  Act  provides, 
in  relevant  part,  tliat  the  prospectus 
delivery  exemption  provided  to  dealer 
transactions  by  section  4(3)  of  the 
Securities  Act  does  not  apply  to  any 
transaction  in  a  redeemable  security 
issued  by  a  UTT.  Applicants  request  an 
exemption  from  section  24(d)  to  permit 
dealers  in  DJIA  Trust  Receipts  to  rely  on 
the  prospectus  delivery  exemption 
provided  by  section  4(3)  of  the 
Securities  Act."  Applicants  state  that  the 


imposition  of  prospectus  delivery 
requirements  on  dealers  in  the 
secondary  market  will  materially 
impede  the  success  of  DJIA  Trust 
Receipts. 

2.  Applicants  state  that  the  secondary 
market  for  DJIA  Trust  Receipts  is 
significantly  different  from  the  typical 
secondary  market  for  (JIT  securities, 
which  is  usually  maintained  by  the 
sponsor.  DJIA  Trust  Receipts  will  be 
lilted  on  s  national  securities  exchange 
and  will  be  traded  in  a  manner  similar 
to  the  shares  of  common  stock  issued  by 
operating  companies  and  closed-end 
investment  companies.  Dealers  selling 
shares  of  opemting  companies  and 
closed-end  investment  companies  in  the 
secondary  market  generally  are  not 
required  to  deliver  a  prospectus  to  the 
purchaser. 

3.  Applicants  contend  that  DJIA  Trust 
Receipts,  as  a  listed  security,  merit  a 
reduction  in  the  compliance  costs  and 
regulatory  burdens  resulting  from  the 
imposition  of  prospectus  delivery 
obligations  in  the  secondary  market. 
Because  DJIA  Trust  Receipts  will  be 
exchange-listed,  prospective  investors 
will  have  access  to  several  types  of 
market  information  about  the  product 
Applicants  state  that  quotations,  last 
sale  price  and  volume  information  will 
be  continually  available  on  a  real  time 
basis  through  the  consolidated  tape  and 
will  be  available  throughout  the  day  on 
brokers'  computer  screens  and  other 
electronic  services,  such  as  Quotron. 
The  previous  day's  price  and  volume 
infonr.-ttion  also  will  be  published  daily 
in  the  financial  section  of  newspapers. 
The  Sponsor  also  will  publish  daily,  on 
a  per  DJIA  Trust  Receipt  basis,  the 
amount  of  accumulated  dividends,  net 
of  accrued  expenses. 

4.  Investors  also  will  receive  the 
Product  Description.  Applicants  state 


that,  while  not  intended  as  a  substitute 
for  a  prospectus,  the  Product 
Description  will  contain  pertinent 
information  about  DJIA  'Trust  Receipts. 
Applicants  also  note  that  DJIA  Trust 
Receipts  will  be  readily  understandable 
to  retail  investon  as  a  product  that 
tracks  the  DJIA,  which  is  well  known  to 
most  investora  and  widely  recognized. 
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conatituaou  D)!/.  Trust  R«caipU.  and  aaUa  D|IA 
Truat  Racatpt*  diractly  to  ita  customan:  or  if  it 
chooaaa  to  couple  the  craation  of  a  lupply  of  new 
DfIA  Truat  ReceipU  with  SB  meHf  aalling  affon 
involving  lolicitatian  otmeemimy  markat  demand 
for  D|1A  Truat  Itociipte  Tha  pfospactut  will  «ute 
thai  whathar  a  pmwan  Is  aa  uaJawiiiaf  depends 
upon  all  tha  iK<S  aod  dicuoMlHWM  yartalning  to 
thai  panon'a  adlTttisa.  Tha  |twpaclHa  alao  will 
state  that  brokar-daalar  ttma  riwwld  also  note  that 
dealari  who  afa  not  "uadarwritara"  but  are 
paftidpatlag  in  a  distribution  (as  contrasted  to 
ordinary  secondary  trading  transactioiu).  aod  thus 
daalii^  with  DfIA  Trust  ReceipU  that  are  pari  of  an- 
"unaold  allotment"  within  tha  maawlag  of  section 
4(3KC)  of  the  Securities  Act.  would  be  utuble  to 
make  advantage  of  the  prospectus  delivery 
exemption  provided  by  section  4(3)  of  the 
Securities  Act 


Section  26(aX2XC)  of  the  Act 

1.  Section  26(a)(2)(C)  requires,  among 
other  things,  that  a  UTT's  trust  indenture 
prohibit  payments  to  the  trust's 
depositor  (in  the  case  of  the  Trust,  the 
Sponsor),  and  any  affiliated  person  of 
the  depositor,  except  payments  for 
performing  certain  administrative 
services.  Applicants  request  an 
exemption  from  section  26(a)(2KC)  to 
permit  the  Trust  to  reimburse  the 
Sponsor  and/or  the  AMEX  for  certain 
licensing,  registration,  marketing,  and 
organizational  expenses. 

2.  Applicants  state  that,  ordinarily,  a 
sponsor  of  a  UTT  has  several  sources  of 
income  in  connection  with  the  creation 
of  the  trust.  Applicants  assert,  however, 
that  under  the  proposed  structure  of  the 
Trust,  the  usual  sources  of  income  are 
not  available  because  the  Sponsor  will 
not  impose  a  sales  load,  maintain  a 
secondary  market,  or  deposit  Index 
Securities  into  the  Trust.  Although  the 
Sponsor's  parent  company,  the  AMEX, 
will  earn  some  income  on  the  trading 
fees  imposed  on  transactions  occurring 
on  the  AMEX,  applicants  expect  that  the 
fees  will  generate  substantially  less 
revenue  than  what  would  have  been 
generated  by  a  normal  sales  charge  on 
secondary  market  trades  of  DJIA  Trust 
Receipts.  Applicants  contend  that  the 
abuse  sought  to  be  remedied  by  section 
26(a)(2)(C)— "double  dipping"  by  UTT 
sponsors  collecting  money  from  their 
captive  trusts  as  well  as  the  profits 
already  generated  by  sales  charges  and 
other  sources — will  not  be  present  if  the 
requested  exemption  is  granted. 

3.  Applicants  contend  that  permitting 
the  Trust  to  reimbiuse  the  Sponsor  for 
the  Trust's  expenses  (discussed  above) 
would  be  no  more  disadvantageous  to 
the  holders  of  DJIA  Trust  Receipts  than 
allowing  the  expenses  to  be  imposed 
indirectly  as  ofbets  to  sales  loads  and 
other  charges,  as  is  done  by  typical 
UTTs.  Applicants  also  state  that  the 
Trust  will  pay  the  Sponsor  only  its 
actual  out-of-pocket  expenses  and  no 
component  of  profit  will  be  included. 
Finally,  applicants  state  that  the 
payment  is  capped  at  20  basis  points  of 
the  Trust's  NAV  on  an  annualized  basis, 
with  any  expenses  in  excess  of  that 
amoimt  absorbed  by  the  Sf>onsor. 
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Section  1 7(a)  of  the  Act 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  person,  from 
selling  any  security  to  or  purchasing  any 
security  from  the  company.  Because 
purchases  and  redemptions  of  Creation 
UniU  will  be  "in-kind"  rather  than  cash 
transactions,  section  17(a)  may  prohibit 
affiliated  persons  of  the  Trust  from 
purchasing  or  redeeming  Creation  Units. 
Because  the  definition  of  "affiliated 
person"  of  another  person  in  section 
2(a)(3)  of  the  Act  includes  any  person 
oviming  five  percent  or  more  of  an 
issuer's  outstanding  voting  securities, 
every  purchaser  of  a  Creation  Unit  wrill 
be  affiliated  vritb  the  Trust  so  long  as 
fewer  than  twenty  Creation  Units  are 
extant.  Applicants  request  an  exemption 
from  section  17(a)  under  sections  6(c) 
and  17(b),  to  permit  affiliated  persons  of 
the  Trust  to  purchase  and  redeem 
Creation  Units. 

2.  Section  17(b)  authorizes  the 
Commission  to  exempt  a  proposed 
transaction  from  section  17(a)  if 
evidence  establishes  that  the  terms  of 
the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching,  and  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  and  the  general  provisions  of 
the  Act  Applicants  contend  that  no 
useful  purpose  would  be  served  by 
prohibiting  affiliated  persons  of  the 
Trust  from  purchasing  or  redeeming 
Creation  Units.  The  composition  of  a 
Portfolio  Deposit  made  by  a  purchaser 
or  given  to  a  redeeming  unitholder  will 
be  the  same  regardless  of  the  investor's 
identity,  and  will  be  valued  under  the 
same  objective  standards  applied  to 
valuing  the  Trust's  portfolio  securities. 
Therefore,  applicants  state  that  "in 
kind"  pim:hases  and  redemptions  will 
afford  no  opportunity  for  an  affiliated 
person  of  the  Trust  to  effect  a 
transaction  detrimental  to  the  other 
holders  of  DJIA  Trust  Receipts. 
Applicants  also  believe  that  "in  kind" 
purchases  and  redemptions  will  not 
result  in  abusive  self-dealing  or 
overreaching  by  affiliated  persons  of  the 
Trust 


and  to  use  certain  of  Dow  Jones' 
trademark  rights.  Applicants  believe 
that  relief  is  necessary  because  the 
Trust's  imdertaking  to  reimburse  the 
Sponsor  and/or  the  AMEX  (each  an 
affiliated  person  o(  the  Trust)  might  be 
deemed  a  joint  enterprise  or  joint 
arrangement  in  which  the  Trust  is  a 
participant,  in  contravention  of  section 
17(d)  of  the  Act  and  rule  17d-l. 

2.  Applicants  assert  that  the  terms  and 
provisions  of  the  license  agreement 
were  negotiated  at  arm's  length  and  that 
the  annual  license  fee  is  for  fair  value, 
bargained  for  in  good  faith,  and,  to  the 
best  of  their  knowledge,  is  an  amount 
comparable  to  that  charged  for  similar 
arrangements.  Applicants  submit  that 
the  proposed  transaction  will  result  in 
an  arrangement  in  which  the 
participants  deal  with  each  other  in  a 
manner  similar  to,  and  no  less 
advantageous  than,  others  wrho  might  be 
similarly  situated. 

Applicants' Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Applicants  will  not  register  a  new 
series  of  the  Trust,  whether  identical  or 
siniilar  to  the  DJIA  Trust  Receipts 
Series,  by  means  of  filing  a  post- 
effective  amendment  to  the  Trust's 
registration  statement  or  by  any  other 
means,  unless  applicants  have  requested 
and  received  with  respect  to  such  new 
series,  either  exemptive  relief  fitim  the 
Commission  or  a  no-action  position 
from  the  Division  of  Investment 
Management  of  the  Commission. 

2.  The  Trust's  prospectus  and  the 
Product  Description  wrill  clearly 
disclose  that,  for  purposes  of  the  Act 
DJIA  Trust  Receipts  are  issued  by  the 
Trust  and  that  the  acquisition  of  DJIA 
Trust  Receipts  by  investment  companies 
is  subject  to  the  restrictions  of  section 
12(d)(1)  of  the  Act. 

For  the  Commission,  by  tlie  Division  <rf 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc  97-32487  Filed  12-11-97;  B:4S  am) 
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ACnOM:  Notice  of  application  for  order 
under  section  8(f)  of  the  Investment 
Company  Act  of  1940  (the  "Act") 
declaring  that  applicant  has  ceased  to  be 
an  investment  company. 

SUMMARY  OF  APPUCATION:  Applicant, 
Partner  Wealth  Ftxnd  I,  L.P.,  is  an 
employees'  securities  company  under 
section  2(a)(13)  of  the  Act.  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company.* 
nUNG  DATES:  The  application  was  filed 
on  November  19, 1997.  Applicant  has 
agreed  to  file  an  amendment,  the 
substance  of  which  is  incorporated  in 
this  notice,  during  the  notice  period. 
HEAHWG  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  •  . 
copy  of  the  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  30, 1997.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  333  Clay  Street,  Suite  2300. 
Houston,  TX  77002. 

FOR  FURTHER  MFORMATWN  CONTACT: 
Kathleen  L.  Knisely.  Staff  Attorney,  at 
(202)  942-0517  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPtaiEMTARY  INFORMATION:  This  u  a 
summary  of  the-application.  The 
complete  application  may  be  obtained 
for  a  fee  from  the  SEC's  Public 
Reference  Branch,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549  (tel.  202- 
942-8090). 


Rule  17d-l 

1.  Applicants  request  an  order  luder 
rule  17d-l  that  would  permit  the  Trust 
to  reimburse  the  Sponsor  and/or  the 
AMEX  for  the  payment  by  either  party 
to  Dow  Jones  of  the  annual  fee  required 
under  a  license  agreement.  The  license 
agreement  allows  applicants  to  use  the 
DJIA  as  a  basis  for  PJIA  Trust  Receipts 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
22028;  81 1-«280] 

Partner  Wealth  Fund  I,  LP.;  Notioe  of 
Application 

December  5, 1997. 

AGBUCY:  Securities  and  Exchange 

Commission  ("SEC"). 


Applicant's  Representatioiis 

1.  Applicant  is  a  Delaware  limited 
partnership  and  an  employees' 
securities  company  imder  section 
2(a)(13)  of  the  Act  On  July  21, 1987, 
applicant  received  an  order  from  the 
SEC  exempting  applicant  from  various 
provisions  of  the  Act.»  On  August  13. 
1987,  applicant  filed  a  notification  of 
registration  on  Form  N-8A. 

2.  Under  applicant's  limited  partners 
have  received  distributions  at  least 


'  Investment  Company  Act  Release  Nos.  15824 
(noUoe)  (June  24, 1M7)  and  Uuly  21, 1987)  (ofder). 


6545a 


Federal  Regtster  /  Vol.  62.  No.  239  /  Friday.  December  12.  1997  /  Noticw 


equal  to  each  partner's  respective 
investment  in  applicant.  On  October  2. 
1996,  the  board  of  directors  of  Touche 
Holdings,  Inc..  applicant's  general 
partner  (the  "General  Partner"),  met  and 
approved  the  sale  of  substantially  all  of 
applicant's  assets.^  On  November  4. 
1996.  applicant's  liabilities  exceeded  its 
assets  and  applicant  sold  substantially 
all  of  its  assets  in  exchange  for  cash  and 
a  promissory  note  which  applicant  then 
transferred  together  with  iu  other  asaets 
to  Deloitte  ft  Touche  USA  LLP  ("IMkr"). 
the  parent  of  applicant's  General 
Partner,  in  partial  satisfectlon  of  a 
promissory  note  previously  issued  by 
applicant  to  DAT.  DftT  forgave  a  portion 
of  the  note  not  satisfied  by  the  assets 
received  from  applicant. 

3.  DftT  is  assuming  all  administrative 
and  legal  expenses  in  connection  with 
the  liquidation  of  applicant.  Such 
expenses  are  estimated  at  $15,000. 

4.  As  of  the  date  of  the  application, 
applicant  had  no  outstanding  security- 
holders to  whom  any  distributions  were 
due.  Applicant  also  bad  no  liabilities,  or 
■siets,  and  was  not  a  party  to  any 
litigation  or  administrative  proceeding. 
Applicant  is  not  engaged,  nor  does  it 
propose  to  engage,  in  any  business 
activities  other  than  thoee  necessary  (or 
the  winding  up  of  its  afEdn. 

For  tha  Commisaion.  by  the  Division  of 
InvMtmmt  Msnsy miwit.  under  delagalad 
authority. 

iG. 


Secretary. 

(FR  Doc.  97-324M  Filed  12-11-97;  8:45  ami 


SECURITIES  AND  EXCHANGE 
COMMISSION 

SunsMrw  Act  MMting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  December  15. 1997. 

An  open  meeting  will  be  held  on 
Wednesday .  December  17. 1997,  at 
10:00  a.m.  A  closed  meeting  wilt  be 
held  on  Wednesday,  December  17, 1997 
following  the  10:00  a.m.  open  meeting. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 


>  Under  ipplicanrt  limited  putnanhip 
^raament  the  General  Partner  haa  tola  diacialkMi 
to  aflact  the  liquidation  and  need  not  obtain  the 
oooaeBt  of  the  limited  partnan. 


The  General  Counsel  of  the 
Commission,  or  his  designee,  haa 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C  552b(cK4).  W.  (9KA)  and  (10) 
and  17  CFR  200.402(aX4).  (8).  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Carey,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
dosed  meeting  in  a  closed  session. 

The  subfect  matter  of  the  open 
meeting  scheduled  for  Wednesday. 
Dec^ber  17, 1997,  at  10:00  a.m.,  will 

be: 

(1)  Coiwideration  of  whether  to 
propose  rules  3al2-12,  3al2-13,  3b-12. 
3b-13.  3b-14.  3b-15.  3b-16. 15b0-2. 
IScl-0. 15C3-4.  and  17a-5A  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  and  amendments  to 
Exchange  Act  rules  8c-l,  15bl-l.  15c2- 
1. 15C3-1. 15C3-3. 17a-3. 17a-4. 17a- 
11.  and  Form  X-17A-5  (FOCUS  report). 
The  proposed  rules  and  rule 
amendments  would  tailor  capital, 
margin,  and  other  broker-dealer 
regulatory  requirements  to  a  class  of 
registered  dealers,  called  OTC 
derivatives  dealers,  active  in  OTC 
derivatives  mariLeU.  Registration  as  an 
OTC  derivatives  dealer  would  be  an    . 
alternative  to  registration  as  a  fully 
regulated  broker-dealer,  and  would  be 
available  only  to  entities  acting 
primarily  as  counterparties  in  privately 
negotiated  OTC  derivatives  transactions. 
For  further  information,  please  contact 
Catherine  McGuire.  Chief  Counsel  and 
Associate  Director.  Division  of  Market 
Regulation,  at  (202)  942-0061,  or 
Michael  Macchiaroli.  Associate 
Director.  Division  of  Market  Regulation, 
at  (202)  942-0132. 

(2)  Consideration  of  whether  to  issue 
a  concept  release  seeking  comment  on 
alternatives  to  the  current  method  of 
calculating  net  capital  requirements 
pursuant  to  Rule  15c3-l  under  the 
Exchange  Act  for  broker-dealers, 
including  whether  statistical  models 
should  be  used  to  calculate  net  capital 
requirements.  As  part  of  its  study,  the 
Commission  is  considering  the  extent  to 
which  statistical  models  should  be  used 
in  setting  the  capital  requirements  for  a 
broker-dealer.  Accordingly,  the 
Commission  is  posing  a  number  of 
questions  on  this  subject  as  well  as 
soliciting  views  on  other  possible 
alternatives  for  establishing  net  capital 
requirements.  For  further  information, 
please  contact  Michael  A.  Macchiaroli, 
Associate  Director,  Division  of  Market 
Regulation,  at  (202)  942-0132. 

(3)  Consideration  of  whether  to 
propose  amendments  to  rule  15c3— 1 
under  the  Exchange  Act  regarding  net 
capital  requirements  for  broker-dealers. 


When  calculating  the  value  of  their 
assets  for  net  capital  purposes,  broker- 
dealer  must  reduce  the  market  value  of 
the  securities  they  o«vn  by  certain 
percentages,  or  haircuts.  The  rule 
amendments  would  alter  the  haircuts 
taken  by  bnrfwr<lealers  for  certain 
interest  rate  instruments,  including: 
government  seciirities;  investment  grade 
nonconvertible  debt  securities;  certain 
mortgage-backed  securities;  money 
market  instruments;  and  debt-related 
derivative  instrrmients.  For  further 
information,  please  contact  Michael  A. 
Macchiaroli,  Associate  Director. 
Division  of  Market  Regulation,  at  (202) 
942-0132. 

(4)  Consideration  of  whether  to 
propose  amendments  to  amend  Rule 
15c3-l  to  define  the  term  "nationally 
recognized  statistical  rating 
organization"  ("NRSRO").  The 
proposed  definition  sets  forth  a  list  of 
attributes  to  be  considered  by  the 
Commission  in  designating  rating 
organizations  as  NRSROs  and  the 
process  for  applying  for  NRSRO 
designation.  For  further  information, 
please  contact  Michael  A.  Macchiaroli. 
Associate  Director.  Division  of  Market 
Regulation,  at  (202)  942-0132. 

The  subject  matter  of  the  dosed 
meeting  scheduled  for  Wednesday. 
December  17,  1997,  following  the  lOKK) 
a.m.  open  meeting,  will  be: 

Institution  of  injunctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enfivcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated: DeoemberlO.  1997.  . 
jooatban  G.  Katz. 
Secretary. 
IFR  Doc.  97-32655  Filed  12-10-97: 12:30 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(ReteMe  No.  34-30402;  Rle  No.  8R-Amex- 
07-4q 

Self-R«gulatory  Organizations;  Notice 
of  HIing  and  Order  Granting  immediate 
Effecthreness  of  Proposed  Rule 
Ctwnge  by  American  Stock  Exchange, 
Incorporated  Relating  to  the  Usting  of 
Commodity  Indexed  Preferred  or  DetM 
Securities 

December  4, 1997. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Qcchange  Act  of  1934,  as 
amended,  ("Act"),'  notice  is  hereby 
given  that  on  November  25, 1997,  the 
American  Stock  Exchange,  Incorporated 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I.  II 
and  ni  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Exchange  has  designated  the  proposed 
rule  change  as  constituting  a  "non- 
controversial"  rule  change  under 
paragraph  (e)(6)  of  Rule  19b-4  under  the 
Act  2  which  renders  the  proposal 
effective  upon  receipt  of  this  filing  by 
the  Commission.3  The  Conmiission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
SUtement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Under  Section  107A  of  the  Amex 
Company  Guide,  the  Exchange  may 
approve  for  listing  and  trading  securities 
that  cannot  be  readily  categorized  under 
the  listing  criteria  for  common  and 
preferred  stock,  bonds  and  debentures 
and  warrants.  The  Amex  proposes  to  list 
and  trade  commodity  index  preferred  or 
debt  securities  ("ComPS")  on  futures 
contracts  for:  com;  soybeans;  wheat;  a 
com,  soybean  and  wheat  index 
("Agricultural  hidex");  the  "total 
return"  variation  of  the  J.P.  Morgan 
Commodity  Index  ("JPMCI");  the 
"excess  retum"  variation  of  the  JPMQ 
("JPMa:X*  •);  and  the  total  return  and 
excess  return  versions  of  the  Energy 
("JPMa:E"),  Base  Metal  ("JPMazB") 
and  Precious  Metal  ("JPMa:P") 
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subindices  of  the  JPMQ.*  An  excess 
return  represents  the  cumulative  returns 
of  investing  in  unleveraged  positions  in 
nearby  commodity  futures  contracts  and 
constantly  rolling  the  position  forward 
to  the  next  designated  contract  as  the 
contract  nears  expiration.  A  total  retum 
consists  of  the  excess  rettim  plus  the 
retum  on  the  three-month  Treasury 
Bills.  In  1996,  the  Commission 
approved  ComPS  overlying  various 
financial  instruments  for  listing  on  both 
the  Amex  and  the  New  York  Stock 
Exchange,  Incorporated  ("NYSE"),* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  A.  B  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 


A.  Self-Reguiatoiy  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1. Purpose 

As  previously  stated,  the  Amex 
proposes  to  list  for  trading  ComPS 
overlying  fotures  contracts  for:  com; 
soybeans;  wheat;  the  Agricultiiral  Index; 
the  JPMQ;  the  JPMCI:X;  the  JPMa:E; 
the  JPMa:B;  and  the  JPMa:P.  The 
ComPS  and  the  issuer  of  the  ComPS  wrill 
conform  to  the  Amex's  listing  guidelines 
under  Section  107 A  of  the  Company 
Guide fi  Accordingly,  all  issuances  of 


'  15  U.S.C  78i(bKl). 
*  1 7  CFR  240.igb-«(eX6).     , 
'The  Exchange  has  represented  that  this 
proposed  rule  change:  (i)  will  not  significantly 
aflect  the  protection  of  investors  or  the  public 
interest;  (ii)  will  not  impose  any  significant  burden 
on  competition,  and  (iii)  will  not  become  operative 
for  30  days  after  the  date  of  this  filing.  The 
Exchange  also  has  provided  at  least  five  business 
days  notice  to  the  Commission  of  its  intent  to  file 
this  proposed  rule  change,  as  required  by.  Rule  19b- 
4(«X6)  under  the  Act 


« Telephone  call  between  Bill  Floyd-fonea. 
Assistant  General  Counsel,  Amex  and  Marianne  H. 
Duffy.  Special  Counsel,  Division  of  Market 
Regulation.  SBC  on  December  1. 1997  ("Amsx 
Call"). 

>  Securities  Exchange  Act  Release  No.  36885 
(February  26,  1996)  61  FR  8315  (March  4. 1996) 
(order  approving  the  listing  and  trading  of  ComPS 
on  the  Amex  linked  to  one  of  eleven  physical 
commodities  that  comprise  the  fPMQ  and  PMQiX 
("Amex  Individual  ComPS  Order"))  and  Securities 
Exchange  Act  Release  No.  37188  (May  9. 1996)  61 
FR  24846  (May  16,  1996)  (order  approving  the 
listing  and  trading  of  commodity  futures  index 
preferred  securities  ("CFlPs")  on  the  NYSE  linkad 
to  one  of  eleven  physical  commodities  that 
comprise  the  JPMQ  and  JPMQrX  ("NYSE 
Individual  CTlPs  Order")). 

•  The  proposed  underwriter  of  the  ComPS  has 
advised  the  Exchange  that  the  securities  wrill 
comply  with  the  "hybrid  exemption"  of  the 
Commodity  Futures  Trading  Commission  ("CFTC") 
under  1 7  CFR  Part  34.  The  underwriter  has  further 
advised  the  Exchange  that  it  presented  a  descripUon 
of  the  structure  and  sample  term  sheet  of  ComPS 


ComPS  must  have:  a  public  distribution 
of  one  million  trading  units;  400 
holders;  and  a  market  vidue  of  not  less 
than  $4  million.  The  Exchange  also  will 
require  that  the  issuer  have  a  minimnni 
tangible  net  worth  of  $150  million. 
Holders  of  ComPS  may  receive  a 
dividend  or  interest  payment  as 
applicable  on  the  face  value  of  their 
securities.  The  frequency  and  rate  of  the 
dividend  or  interest  payment  varies 
from  issue  to  issue  based  upon 
prevailing  interest  rates  and  other 
fectors.  In  addition,  investors  will 
receive  at  maturity  a  payment  linked  to 
the  value  of  an  index  based  upon  a 
single  commodity  in  accordance  with 
the  following  formula:  Face  Amount  x 
(Ending  Index  Value/Begiiming  Index 
Value)  -  Factor. 

The  "Beginning  Index  Value"  is 
announced  at  the  time  of  the  offering. 
The  "Ending  Index  Value"  is  based 
upon  a  10  day  average  of  the  daily  index 
value  computed  during  the 
determination  period  prior  to  the 
redemption  date.  The  "Factor" 
represents  the  costs  of  issuing  and 
hedging  the  securities  and  also  may 
include  the  foture  value  of  the  stated 
dividend  or  interest  payment  (if  any). 

Commodity  prices  for  the  purpose  of 
determining  the  payment  to  holders  at 
maturity  will  be  determined  by 
reference  to  prices  for  a  linked 
commodity  over  at  least  a  ten  business 
day  period.  The  securities  will  have  a 
term  of  from  two  to  ten  years.  Holders 
of  the  securities  have  no  claim  to  any  of 
the  underlying  physical  linked 
commodities. ' 

(a)  Design  of  the  Underlying 
Instruments.  "The  Amex  asserts  that  the 
fotures  contracts  are  all  actively  traded 
for  Com,  soybeans,  and  wheat  on  the 
Board  of  Trade  of  the  City  of  Chicago 
{"CBOT'Y,  the  base  metal  components 
of  the  JPMQ  and  JPMa:X  on  the 
London  Mercantile  Exchange  ("LMB"); 
the  energy  components  of  the  JH^CI 
and  JPMQ  JC  on  the  New  York 
Mercantile  Exchange  ("NYMEX");  and 
the  precious  metal  components  of  the 
JPMQ  and  JPMa  JC  of  the  Comex 
division  of  the  NYMEX  ("COMEX"). 
The  Amex  asserts  that  prices  for  all  of 
the  above  commodities  are  widely 
reported  by  vendors  of  finanria] 
information  and  the  press.  Information 


to  the  staff  of  the  CFTC  when  the  underwriter  first 
proposed  the  structure  for  ComPS  overlyii^ 
individual  commodities  in  1995.  The  CFTC  raised 
no  objection  to  the  structure.  See  Amex  Individual 
ComPS  Order,  id. 

'  Amex  Call,  supra  note  4. 
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ragaitUng  the  proposed  underlying 
contracts  follows:* 


Undariymg  lulurw 


Com 

Soyt)eens 


1966  awwage  open  in- 
terest 
(t>«nions) 


$6.6 
$7.0 
S2.0 


1996  AOT 

voiutne 

(millions) 


$1.4 
$2.1 
$616 


Conlrect  monlli 


Mar.  May,  Jul,  Dec 


Jen,  Mw.  May,  Jul,  & 

Nov. 
Mar,  Jul.  Dec 


Description 


No.  2  yeiow  com  &  sut>stitutes  as  specified  t>y 
CBOT  rules 

No.  2  yeHow  soyt>eens  &  substitutes  as  specified 
by  CBOT  rules. 

Hard  winter  wheaf  &  substitute  grades  as  speci- 
fied by  CBOT  mles. 


The  following  commodities  comprise  the  JPMQ  and  pMQiX: 


NameAjnits 


Aluminum  $/Metnc  Tone 

Copper  $/MT 

Nickel  »MT 

^lOC  5/bw  I    ..••••••«.■•••••••••••••••••« 

Heat  Oil  S/gal 

Nat  Gas  $/MM  BTU  

Unleaded  Gas  S/gai 

WTI  Lt  Swt  Crude  Oil  $/BBL 

PlatirHjm  $/lroy  ounce 

Gold  $/lroy  ounce  

Silver  $/lioy  ounce 


LME(MT) 

LME 

[MB 

LME 

NYMEX 

NYMEX 

NYMEX 

NYMEX 

NYMEX 

COMEX 

COMEX 


Units  per  contract 


25  Ions 

6  tons  ....~- 

25  tons 

42,000  gal 

10,000  MM  BTU 

42,000  gal 

1,000  bbl 

SO  troy  oz -.. 

100  troy  oz 

5,000  troy  oz 


Contracts  in  index 


3rd  Wed  of  Mv,  Jun,  Sep  and  Dec. 

3rd  Wed  of  Mar.  Jun.  Sep  and  Dec. 

3rd  Wed  of  Mar.  Jun.  Sep  and  Dee. 

3rd  Wed  of  Mar,  Jun,  Sep  and  Dea 

Every  month. 

Every  montfi. 

Every  month. 

Every  month. 

Jan.  Apr,  Jul,  Oct. 

Feb.  /^,  Jun,  Aug,  and  Dec 

Mar.  May,  Jul,  Sep  and  Dec. 


The  relative  weighting  of  the  various  commodities  in  the  JPMaiE.  JPMatB.  JPMa:P  and  Agricultural  Index  are 
as  follows: 


Component 


Aluminum  ...._.. 
Copper ».«. 

P^^C^^^N    •■••■•••■••••I 

Zinc  

Cnjde  Oil 

Heating  Oil 

Unleaded  Gas 
Natural  Gas .... 

Gold  

Silver 

Platinum .. 

Com  — 

Soybeans  


EnaiQy  .......■«...• 

Energy  ....>>....... 

Energy  

Pradoua  metals 
Pradous  metals 
Precious  metals 

Agricullufal 

AgricuNural 

Agricultural 


Weight  in 
sutMndex 
(percent) 


40.91 

36.36 

9.09 

13.64 

60.ra 

18.18 
9.09 
12.73 
66.22 
21.74 
13.04 
33.33 
33.33 
33.33 


Based  on  the  foregoing  information 
and  for  the  following  reason,  the 
Exchange  believes  that  the  JPMCI  and 
the  JPMC1:X  are  diversified  indices  of 
industrial  commodities.  The  |PMCI  is  a 
weighted  arithmetic  average  of  total 
returns  afforded  by  an  investment  in 
liquid  exchange  traded  futures  on 
eleven  industrial  commodities.  In 
addition,  the  Exchange  notes  that  the 
Commission  has  previously  reviewed 
and  approved  the  listing  of  a  security 
which  was  linked  to  the  performance  of 
the  JPMCI  or  the  JPMQrX." 


•For  liquidity  purpoM*.  IPMQ  and  FPMQiX 
indico*  skip  May  and  Saplmnbm  wheat.  Saptambat 
com  and  Auguat  and  Saptamber  toybaana  ia  tba 
daaignatad  cotrtiaU  daflnitions. 

•Sacuritiea  Exchanga  Act  Relaaaa  No.  35S81 
(March  21 .  IMS)  60  FR  1 5S04  (March  27.  IVa?) 


b.  Maintenance  of  Underiying 
Instruments.  It  is  anticipated  that  the 
contract  or  contracts  underljring  a 
particular  issue  of  CktmPS  will  remain 
unchanged  during  the  term  of  the 
instrument.  Certain  developments. 
however,  may  necessitate  changes  with 
respect  to  the  underlying  contract  or 
contracts.  1°  Decisions  regarding  such 
changes  will  be  made  by  ).P.  Morgan 
upon  the  advice  of  the  JPMCI  Policy 
Committee,  a  neutral  business 
committee.  This  committee  consists  of 
senior  employees  in  the  commodities 


(ordar  approving  Um  liating  and  trading  of 
caouaodity  linkad  intanaadiala  tann  oolaa 
("GOINa")  ovarlyii^  tha  IPMQ  and  tba  fPMCX  on 
thaAaaax). 

'•Such  davalopmantt  could  include,  among 
otbar  thing*,  changing  liquidity  conditions  or  tha 


and  research  areas  of  J.P.  Morgan  as  well 
as  independent  and  academic  experts. 
Persoimel  from  J.P.  Morgan's 
Commodities  group  serve  only  in  an 
advisory,  non-voting  role  on  the 
committee.  J.P.  Morgan  will 
immediately  notify  the  Exchange  and 
vendors  of  financial  information  if  there 
is  a  change  in  the  design,  composition 
or  calculation  of  the  securities. 

If  it  becomes  necessary  to  choose  a 
replacement  price  source  for  the 
securities,  the  new  price  source  will 
meet  the  following  criteria:  (i)  it  will  be 


diacootinuation  of  existing  contracts,  the  emergenca 
of  new  "benchmark"  contracts  for  the  particular 
linkad  commodity  or  the  impoaition  of  a  tax  or 
other  charge  on  tranaactiona. 
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priced  in  U.S.  dollars,  or  if  priced  in  a 
foreign  currency,  the  exchange  on 
which  the  contract  is  traded  must 
publish  an  official  exchange  rate  for 
conversion  of  the  price  into  U.S.  dollars 
and  such  currency  must  be  freely 
convertible  in  U.S.  currency,  (ii)  it  will 
be  traded  on  a  regulated  futures 
exchange  in  the  U.S..  Canada.  U.IC 
Japan.  Singapore  or  an  O.E.CO. 
country, 11  and  (iii)  it  will  have  a 
minimum  annual  volume  of  300,000 
contracts  of  $500  million.  The 
underwriter  will  immediately  notify  the 
Exchange  and  vendors  of  financial 
information  in  the  event  that  there  ia  a 
change  in  the  futures  contract 
underlying  a  particular  series  of  ComPS. 

In  the  event  that  a  determination  is 
made  to  change  a  contract  related  to  an 
issue  of  ComPS  and  an  appropriate 
benchmark  replacement  contract  is 
identified,  the  substitution  of  the  new 
contract  for  the  old  only  will  be  done 
where:  (Ij  the  Exchange  has  established 
a  comprehensive  information  sharing 
agreement  vvith  the  market  or  self- 
regulator  for  the  replacement  contract, 
or  (2)  the  SEC  has  established  suitable 
alternative  agreements  with  an 
appropriate  regulator  of  the  mari»t  fior 
the  replacement  contract. 

When  there  is  no  suitable  benchmark 
replacement  contract  or,  there  is 
suitable  benchmark  contract  but  the 
Exchange's  or  the  Commission's 
information  sharing  arrangement  do  not 
meet  the  above  criteria,  in  the  case  of 
ComPS  on  a  single  conunodify,  the 
aCfiected  ComPS  either  will  be  called  by 
the  issuer  or  the  payment  to  be  made  to 
holders  at  maturity  will  be  fixed  as  of 
such  time  using  prices  derived  from  the 
old  underiying  contract,  and  thereafter 
the  principal  amount  will  not  fluctuate 
throughout  the  term  of  the  instrument  as 
a  resiUt  of  the  price  of  a  liniced 
commodity.  In  the  case  of  ComPS 
related  to  a  basket  of  commodities,  the 
.•fiiected  contract  within  the  index 
basket  will  be  removed  bom  the  basket 
Unlike  ComPS  on  individual 
commodities,  the  index  value  of  ComPS 
related  to  baskets  will  not  be  fixed  and 
determined  early.  Rather,  the  index  will 
continue  to  be  calculated  using  the 
above  described  index  calculation 
methodology  by  excluding  the  removed 
commodity,  and  using  the  new  weights 
determined  by  J.P.  Morgan  under  the 
advice  of  the  JPMCI  Policy  Committee. 


The  new  weights  will  adjust  only  for  the 
removed  commodify,  taking  its  old 
arithmetic  percentage  weight  in  the 
index  and  dividing  it  up  among  one  or 
more  of  its  same  sector  index  group 
members  (i.e..  energy,  precious  m^al, 
base  metal  or  agricultural).  Thus,  for 
example,  the  removal  of  an  energy 
related  commodity  wUl  not  change  the 
energy  related  weighting  in  the  JPMQ 
basket,  but  it  will  change  the  individual 
weightings  of  some  or  dl  of  the 
remaining  eneigy  components  within 
the  energy  subindex.  For  example,  if 
natural  gas  were  removed  from  the 
JPMCI,  its  7%  weif^t  in  Uie  basket 
would  be  divided  among  the  three 
remaining  energy  commodities  as 
determined  by  J.P.  Morgan  with  the 
advice  of  the  JI^Q  Policy  Committee 
and  the  energy  subindex  would  remain 
at  55%  of  the  basket  The  removal  of  a 
commodity  will  not  change  the  value  of 
the  index;  it  only  will  chuige  the 
weights  of  the  contracts  in  the  index 
which,  going  forward,  will  be  used  to 
determine  futii^e  changes  in  the  value  of 
the  index. 

Members  of  the  JPMQ  Policy 
Committee  will  be  prohibited  fix)m 
trading  ComPS  and  bom 
communicating  any  knowledge 
concerning  changes  in  the  imderiying 
commodities. 

c.  Surveillance.  The  Amex  is  able  to 
obtain  market  surveillance  information, 
including  customer  identify 
information,  with  respect  to  transactions 
occurring  on  the  LME  piu^uant  to  its 
information  sharing  arrangements  with 
the  Securities  and  Futures  Authority 
("SFA")  through  the  Intermarket 
Surveillance  Group  ("ISC").  The 
Exchange  also  is  able  to  obtain  market 
surveillance  information,  including 
customer  identify  information,  with 
respect  to  transactions  occurring  on 
NYMEX  or  COMEX  pursuant  to  its 
information  sharing  agreement  with 
NYMEX.  In  addition,  the  Exchange  is 
able  to  obtain  market  surveillance 
information,  including  customer 
identify  information,  regarding 
transactions  on  the  CBOT  through  the 
ISG." 

d.  Calculation  of  Value  of  Underlying 
Instruments.  The  jPMa:E,  JPMa:B. 
JPMa:P  and  agricultural  index 
(collectively  the  "sector  indices")  are 
calculated  using  the  same  methodology 
as  the  JPMQ  or  JPMa:X  which  the 


'*  The  O.E.CD.  (Organization  of  Economic 
Cooperation  and  Development)  consists  of  the 
following  countries:  the  U.S.,  Japan,  Germany, 
France,  Italy  U.K  ,  Canada,  Australia,  Austria. 
Belgium,  Denmark,  Finland.  Greece.  Iceland, 
Ireland.  Luxembourg,  Mexico,  Netherlands,  New 
Zealand,  Norway.  Portugal,  Spain,  Sweden, 
Switzerland  and  Turkey. 


"The  Exchange cumntly  has  information 
sharing  arrangements  that  qualify  as  comprehensive 
information  sharing  agreements  with  the  following 
futures  markets  and  self-regulators:  CBOT;  Chic^o 
Mercantile  Exchange,  London  International 
Financial  Futures  and  Options  Exchange:  Montreal 
Exchange;  New  York  Futures  Exchange:  NYMEX; 
the  SFA;  and  the  Sydney  Futures  Exchange. 


Commission  previously  approved.i3 
The  sector  indexes  are  dollar  weighted, 
arithmetic  averages  measuring  the 
return  from  an  investment  in  the 
applicable  futures  contracts.  The  value 
of  each  sector  index  is  defined  by  a 
trading  strategy  that  holds  a  futuras 
position  in  each  of  the  comimodities  far 
a  one  month  ]}eriod  and  then  rebalances 
the  value  of  the  commodities  held  for 
the  following  month  based  on  a  constant 
dollar  weighting  scheme.  The 
rebalancing  generally  occurs  at  the  and 
of  the  trading  on  the  4th  business  day 
of  every  month  on  which  the  relevant 
exchan^  are  open.  The  new  contract 
used  to  rebalance  is  the  nearest 
designated  fotures  contract  which  has 
termination  of  trading  or  first  notice  day 
at  least  10  business  days  into  the 
following  month.  In  addition,  due  to  the 
periodic  expiration  of  the  futures 
contracts  used  to  compute  the  index 
value,  it  also  is  necessary  to  "roll"  out 
of  expiring  contracts  and  into  the  new 
nearby  contracts.  To  ntinimirft  possible 
pricing  volatilify  arising  from 
conducting  the  roll  on  a  single  business 
day,  the  substitution  of  the  new  contract 
for  the  old  is  accomplished  over  a  five 
business  day  period  in  increments  of 
20%. 

The  futures  contract  to  be  used  for 
monthly  rebalancing  and  rolling  of  each 
commodify  will  be  the  nearest 
designated  futures  contract  to  be  used  in 
the  index,  with  a  termination  of  trading 
date  or  first  notice  day  not  earlier  than 
ten  business  days  into  the  following 
month.  The  futures  contract  used  for 
rebalancing  will  be  called  the  "new 
contracts"  and  the  futures  contract  that 
the  index  refBis  to  up  to  the  rebalancing 
date  will  be  called  the  "old  contract" 
For  energy  futxires  the  new  and  old 
contracts  will  be  different.  For  precious 
metals,  base  metals  and  agricultural 
commodities,  the  new  and  old  contracts 
may  be  the  same  contract  because  of  the 
absence  of  a  designated  contract  for 
every  month.  Where  the  new  and  old 
contracts  are  the  same,  rebalancing  and 
rolling  only  involve  and  adjustment  of 
the  amotmt  held  of  the  old  contract 

Rebalancing  is  calctdated  according  to 
the  following  formulae  on  the 
rebalancing  date:  number  of  new  units 
needed  =  current  index  value  *  weight 
of  the  commodify  in  the  index/current . 
price  of  the  new  contract  per  unit;  and 
nimiber  of  contracts  needed  =  number  of 
new  units  needed/number  of  units  per 
contract. 

After  rebalancing  has  occurred,  the 
roll  is  executed.  This  is  the  process  by 
which  the  old  contracts  are  sold  and  the 


"  See  Amex  Individual  ComPS  Order  and  NYSE 
Individual  CFIPs  Order,  supra  note  4. 
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new  contracts  are  purchased.  Twenty 
p>er  cent  of  the  roll  volume  is  transacted 
on  each  of  the  five  subsequent  business 
days  after  the  rebalance  diste. 

The  rebalancing  and  rolling  process 
determines  the  new  contract  and  the 
number  of  new  contracts  to  be  used  in 
the  daily  index  calculation  for  the 
coming  month.  (During  the  five  day  roll 
period,  the  theoretical  portfolio  may 
consist  of  a  blend  of  the  new  and  old 
contracts  for  each  commodity.)  The 
daily  index  value  is  calculated  as  the 
sum  of  the  previous  day's  closing  index 
value  plus  the  gain,  or  minus  the  loss, 
of  the  theoretical  portfolio  on  that  day. 
For  each  component  commodity,  the 
gain  for  the  day  is  calculated  by 
multiplying  ihe  difference  between  the 
current  day's  price  and  the  previous 
day's  price  times  the  number  of  these 
contracts  held  in  the  theoretical 
portfolio  times  the  number  of  units  of 
the  commodity  per  contract.'*  The  daily 
gain  or  loss  on  the  theoretical  portfolio 
then  is  simply  the  sum  total  of  the  gains 
and  losses  of  the  individual  positions  in 
the  theoretical  portfolio.  The  index 
value  calculated  in  this  manner  for 
today  then  serves  as  the  base  to  which 
tomorrow's  gain  or  loss  on  the 
theoretical  portfolio  is  added  to 
determine  the  next  day's  index  level. 
The  foregoing  describes  an  "excess 
return"  methodology  for  calculating  the 
index  such  as  used-in  the  JPMCI:X.  If  a 
total  return  index  is  used,  a  return  based 
upon  the  U.S.  Treasury  Bill  rate  is 
incorporated  into  the  index.  The  index 
calculation  may  be  described  as  follows: 
Index  (today)  =  Index  (yesterday)  -f  PftL 
on  theoretical  portfolio  +  Daily 
collateral  interest  where;  Daily  collateral 
interest  =  Index  (yesterday)  x  Treasury 
Bill  yield;  and  P&L  on  theoretical 
portfolio  =  Sum  of  individual  P&L 
calculations  for  all  commodities  in 
theoretical  portfolio.  The  P&L 
calculations  are  in  the  form  of:  P&L  = 
[number  of  contracts  x  change  in  price 
of  designated  contracts). 

e.  Dissemination  of  Value  of 
Underlying  Instnunents.  During  U.S. 
market  hours,  index  values  with  respect 
to  ComPS  based  upon  com,  wheat  and 
soybeans  will  be  calculated  every  60 
seconds  and  distributed  by  Reuters  and 
Bloomberg.  Index  values  with  respect  to 
the  JPMCI.  IPMCI:X  and  the  four  sector 
indices  also  will  be  calculated  every  60 
seconds  and  distributed  by  an 
independent  calculation  agent.  The  last 
disseminated  price  from  the  applicable 
exchange  will  be  incorporated  into  the 
index  calculations.  The  Ending  Index 


>*  ThU  ImI  atop  is  a  rmult  of  the  convention  thai 
contract  ptloM  an  quoted  on  a  par  unit  baais  ratlMr 
I  a  par  ccialiact  basia. 


Value  for  ComPS  prior  to  the 
redemption  date  will  be  calculated  by 
j.P.  Morgan  or  an  affiliate. 

f.  Suitability.  Retiuns  to  investors  in 
ComPS  are  unleveraged  with  neither  a 
cap  nor  a  floor.  The  Amex  asserts  that 
since  commodity  returns  historically 
have  been  negatively  correlated  with 
fln^iKjul  assets,  the  ownership  of 
ComPS  (although  their  return  is 
uncertain)  will  help  to  diversify  a 
portfolio  of  financial  instnunents.  There 
is  an  element  of  derivative  pricing, 
however  with  respect  to  the  calculation 
of  the  final  payment.  The  Exchange, 
accordingly,  will  require  members, 
member  organizations  and  employees 
thereof  to  make  a  determination  with 
respect  to  customers  whose  accounts 
have  not  previously  been  approved  to 
trade  futures  or  options  that  a 
transaction  in  the  proposed  securities  is 
suitable  for  such  customer.  In  addition, 
members,  member  organizations  or 
employees  thereof  recommending  a 
transaction  in  ComPS  would  be 
required:  (1)  to  determine  that  the 
transaction  recommended  is  suitable  for 
the  customer  and  (2)  to  have  a 
reasonable  basis  for  believing  that  the 
customer  can  evaluate  the  special 
characteristics  of,  and  is  able  to  bear  the 
financial  risks  of,  the  recommended 
transaction.  This  is  more  than  the  duty 
to  know  and  approve  ciistomers,  but 
entails  an  obligation  to  make  a 
determination  that  the  transaction  is 
suitable  for  the  customer.  The  Exchange 
will  distribute  a  circular  to  its 
membership  prior  to  trading  such 
securities  providing  guidance  with 
regard  to  member  firm  compliance 
responsibilities  (including  suitability 
recommendations)  when  handling 
transactions  in  ComPS  and  highlighting 
the  special  risks  and  characteristics 
theraot  The  Exchange  will  provide  the 
Commission  staff  with  a  copy  of  the 
circular  prior  to  distribution. 

ComPS  will  be  subject  to  the  quality 
margin  and  trading  rules  of  the 
Exchange,  except  when  ComPS  are 
issued  as  debt  in  denominations  with  a 
face  value  of  $1,000  or  more,  they  will 
be  traded  subject  to  the  Exchange's  debt 
trading  rules  (although  they  will  still 
remain  subject  to  the  Exchange's  equity 
margin  rules).** 

2.  Statutory  Basis 

The  Exchange  asserts  that  the 
proposed  rule  change  is  consistent  with 
Sectior)  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  promote  just  and 


equitable  principles  of  trade,  remove  the 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  public 
interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition, 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
^4embers,  Participants,  or  Othert 

Written  comments  on  the  prop<»ed 
rule  change  were  neither  solicited  nor 
received. 


m.  Data  of  EflectiTeBesa  ofdie 
Propoeed  Ride  Change  and  Timing  for 
GommiaBion  Action 

This  proposed  rule  change  has  been 
filed  by  the  Exchange  as  a 
"noncontroversial"  rule  change 
pursuant  to  paragraph  (e)(6)  of  Rule 
19b-4.  Consequently,  the  rule  change 
shall  become  operative  30  days  after  the 
date  of  filing,  or  such  shorter  time  as  the 
Commission  may  designate,  if  the 
change  (1)  does  not  significantly  afiiact 
the  protection  of  investors  or  the  public 
interest  and  (2)  does  not  impose  any 
significant  burden  on  competition, 
pursuant  to  Section  19(b)(3)(AKiii)  of 
the  Act '"  and  subparagraph  (e)(6)  of 
Rule  19b— 4  thereunder. 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  Because  the 
foregoing  proposed  rule  change:  (1)  does 
not  significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  for  30  days  from  November 
25. 1997,  the  date  on  which  it  was  filed, 
and  the  Exchange  provided  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  days  prior  to  the  filing  date, 
it  has  become  effective  purau^t  to 
Section  19(b)(3)(A)  of  the  Act  and  Rule 
19b-4(e)(6)  thereunder. 

rVi  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
ai'guments  concerning  the  foregoing. 


*■  Amax  Call,  $upta  oola  6. 


••  IS  U.S.C  78a(bM3XAXiii). 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  %vritten  statements 
with  re3f>ect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  iiupection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-g7-46  and  should  be 
submitted  by  January  2, 1998. 

For  the  Commission,  by  tlie  Division  of 
Maiket  Regulation,  pursuant  to  delegated 
authority.!' 

fon^uoG.Kats, 

Secretaiy. 

(FR  Dix:.  97-32486  Filed  12-11-97;  8:45  am] 

■LUNO  oooe  sste-01-M 
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SECURITIES  AND  EXCHANGE 
COMMS8ION 

PMaaee  Na  34-W407:  FHa  Na  SR-AMEX- 
§7-33] 

SelHtogulalory  Organizations;  Notice 
of  HIIng  of  Propoaad  Rule  Change  and 
Amondmant  No.  1  Thereto  by  the 
American  Slock  ExelMnge,  Inc. 
Relating  to  Listing  and  Trading 
Options  on  tha  Pauza  Tombstone 
Common  Stocii  index  sm 

December  5, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereimder.z 
notice  is  hereby  given  that  on  October 
8, 1997,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange  ")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  U,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  November 
14, 1997  the  Exchange  submitted  an 
amendment  to  the  proposal.^  The 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended  from  interested 
persons. 

L  Self-Regulatory  Organizatian's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  trade 
options  on  the  Pauze  Tombstone 
Common  Stock  Index  sm  (the  "Index"), 
a  new  index  developed  by  Pauze 
Swanson  Capital  Management  Co.  ^>* 
comprising  death  care  industry  stocks. 
In  addition,  the  Amex  proposes  to 
amend  Rule  902C  to  include  the  Pauze 
TAnbstone  Common  Stock  Index  ^"^  in 
the  disclaimer  provisions  of  the  rule. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Pnrpoae  ot,  and 
SUtutory  Basis  for.  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  c:hange 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections,  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Oganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to 
trade  standardized  options  on  the  Index. 
The  Index  is  composed  of  the  stocks  of 
ten  companies  involved  in  providing 
death  care  services  or  products 
consisting  of  fimeral  services,  cemetery 
services,  and  fimeral  and  cemetery 
support  goods  and  services.  Options  on 
the  Index  will  provide  investors  with  a 
low-cost  means  to  participate  in  the 
performance  of  the  death  care  industry 
and  to  hedge  against  the  risk  of 
investing  in  the  industry.  The  Index  also 


•M7CFR200.3O-3(aNl2). 

'  15  U.S.C.  S  78s(bXl). 

»17CFR240.19b-4. 

'  See  letter  from  Claire  McCrath.  Vice  President 
and  Special  Counsel,  Amex  to  Michael  Walinskas. 
Senior  Special  Counsel.  Commission  dated 
Novembar  13. 1997  (" Amendment  No.  1").  In 


Amendment  No.  1,  the  Exchange  added  Rock  of 
Ages  Corp.  to  the  Index.  The  Exchange  also 
amended  Exchange  Rule  904C  to  set  the  position 
limit  for  the  Index  at  6.000  contracts  on  the  same 
side  of  the  market.  In  addition,  the  Exchange 
represents  that  component  securities  that  in  the 
aggregate  account  for  no  more  than  10%  of  the 
weight  of  the  Index  will  have  an  average  monthly 
trading  volume  of  at  least  100,000  shares.  The 
Exchange  represents  that  it  will  maintain  the  Index 
so  thai  at  least  90%  of  the  Index's  numerical  value 
and  at  least  70%  of  the  total  number  of  component 
securities  will  meet  the  then  current  criteria  for 
standardized  options  trading  set  forth  in  Exchange 
Rule  915.  Finally.  Amendment  No.  1  makes  a  non- 
substantive change  to  clarify  the  proposal. 


currently  saves  as  the  basis  for  an  index 
mutual  fund  being  offered  by  Pauze 
Swanson  Capital  Management  Co.  ■"*, 
which  has  been  registered  with  the 
Commission  as  an  investment  advis<v 
since  1993.  Pauze  Swanson 's  president. 
Philip  C.  Pauze,  has  specialized  in 
providing  investment  management  for 
the  assets  of  pre-need  funeral  accounts 
and  cemetery  endowment  care  fimds 
since  1985,  and  is  finanriwl  consultant 
to  several  state-  and  nation-wide  funeral 
trusts  and  funeral  directors  associations' 
retirement  plans. 

The  value  to  the  public  offered  by 
options  trading  on  the  Index  is 
underscored  by  the  expected  long-term 
growth  of  the  death  care  industry, 
which  offers  essential,  basic  services 
required  by  the  public  regardless  of 
economic  conditions.  Studies 
conducted  by  the  Bureau  of  the  Census 
of  the  United  States  Department  of 
Commerce  indicate  that  the  aging  of  the 
population,  as  the  "Baby  Boom" 
generation  begins  to  reach  the  age  of 
mortality,  as  well  as  the  population 
increase  of  approximately  28%  bom  the 
years  1995  to  2025  will  lead  to  a 
significant  rise  in  the  annual  aggregate 
number  of  deaths.  Consolidator 
companies,  which  purchase  private 
funeral  homes  and  consolidate  their 
operations,  currentiy  constitute  only 
about  15%  of  the  total  United  States 
funeral  service  market,  although  the 
trend  is  toward  consolidation. 
Consequentiy,  these  companies  have  a 
very  large  potential  for  future  growth 
through  acquisitions. 

Eligibility  Standards  for  Index 
Components.  Pauze  Swanson  Capital 
Management  Qo.tm,  as  developer  of  the 
Index,  is  responsible  for  selecting  and 
maintaining  the  list  of  companies  to  be 
included  in  the  Index.  Only  stocks  of 
companies  which  derive  at  least  fifteen 
percent  of  their  revenues  from  the 
provision  of  goods  and/or  services  to  the 
death  care  sector  of  the  economy  are 
eligible  to  be  included.  The  Index 
conforms  with  the  criteria  of  Exchange 
Rule  9()1C  for  including  stocks  in  an 
index  on  which  standardized  options 
trade.  In  addition,  all  of  the  component 
securities  currenUy  meet  the  following 
standards:  (1)  Each  component  has  a 
market  capitalization  of  at  least  SlOO 
million;  (2)  the  total  market 
capitalization  of  the  Index  is  greater 
than  $17  billion;  (3)  more  than  95%  of 
the  weight  of  the  Index  is  accounted  for 
by  securities  each  having  an  average 
monthly  trading  volume  of  greater  than 
1,000,000  shares  over  the  six  months 
preceding  the  date  of  this  filing;  (3) 
foreign  country  securities  or  American 
Depositary  Receipts  thereon  are  not 
currentiy  represented  in  the  Index;  (4) 
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all  component  stocks  are  either  listed  on 
the  New  York  Stock  Exchange 
("NYSE"),  Amex.  or  traded  through  the 
facilities  of  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
System  ("Nasdaq")  and  are  reported 
National  Market  System  securities;  and 
(5)  over  95%  of  the  numerical  value  of 
the  Index  is  accounted  for  by  securities 
that  meet  the  current  criteria  for 
standardized  options  trading  set  forth  in 
Exchange  Rule  915. 

While  the  shares  of  Service  Corp. 
International  constitute  55.63%  of  the 
overall  Index  value,  the  Exchange 
believes  that  the  price  of  Service  Corp. 
Stock  is  not  readily  susceptible  to 
manipulation  because  the  company 
enjoys  a  sizable  market  capitalization  of 
more  than  8.04  billion  dollars,  has  over 
251  million  shares  outstanding,  and  has 
experienced  an  average  monthly  trading 
volume  of  over  13  million  shares  in  the 
six  months  preceding  the  date  of  this 
filing.  Furthermore,  its  contribution  to 
the  value  of  the  Index  will  diminish  as 
the  stocks  of  more  companies  are  added. 
The  Exchange  anticipates  that  several 
more  companies  will  qualify  for 
addition  to  the  Index  within  the  next 
lew  months.  No  other  component 
security  in  the  Index  currently  accounts 
for  more  than  15.59%  of  its  value. 

The  Exchange  believes  the  potential 
for  manipulation  of  the  Index  is 
minimized  and,  in  particular,  the  lesser- 
traded  component  stocks  should 
properly  be  included  in  the  Index  for 
the  following  reasons:  (1)  The 
representation  of  these  stocks  in  relation 
to  the  overall  Index  value  (an  aggregate 
of  4.76<)(r  of  the  weight  of  the  Index)  is 
small;  and  (2)  over  95%  of  the  value  of 
the  Index  is  accounted  fof  by  stocks 
which  comply  with  the  listing  criteria 
for  standaraized  options  trading  set 
forth  in  Rule  915  and  have  an  average 
market  capitalization  of  3.12  billion 
dollars,  an  average  of  91  million  shares 
outstanding,  and  a  six-month  average 
monthly  trading  volume  of  5.14  million 
shares. 

Index  Maintenance.  The  Index'will  be 
maintained  by  the  Amex.  If  necessary  in 
order  to  ""t"***"  continuity  of  the 
Index,  its  divkor  may  be  adjusted  to 
reflect  certain  events  relating  to  the 
component  stocks.  These  events 
include,  but  are  not  limited  to,  stock 
distributions,  stock  splits,  reverse  stock 
splits,  spin-offs,  certain  rights  issuance, 
recapitalizations,  reorganizations,  and 
mergers  and  acquisitions. 

The  Exchange  will  maintain  the  Index 
so  that:  (1)  The  Index  is  comprised  of  no 
lees  than  9  component  securities;  (2) 
each  of  the  component  securities 
constituting  the  top  90%  of  the  Index  by 
weight,  will  have  a  minimum  market 


capitalization  of  S75  million  and  each  of 
the  component  stocks  constituting  the 
bottom  10%  of  the  Index,  by  wei^t. 
may  have  a  minimum  market 
capitalization  of  $50  million;  (3)  90%  of 
the  Index's  numerical  index  value  and 
at  least  70%  of  the  total  number  of 
component  securities  will  meet  the  then 
ctirrent  criteria  for  standardized  option 
trading  set  forth  in  Amex  Rule  915;  (4) 
foreign  country  securities  or  ADRs 
thereon  that  are  not  subject  to 
comprehensive  surveillance  agreements 
will  not  in  the  aggregate  represent  more 
than  20%  of  the  weight  of  the  Index;  (5) 
all  component  securities  will  either  be 
listed  on  Amex.  the  New  York  Stock  * 
Exchange,  or  Nasdaq/NMS  listed:  and 
(6)  90%  of  the  component  securities 
shall  have  a  monthly  trading  volume  of 
at  least  500,000  shares  and  the 
component  securities  constituting  the 
bottom  10%  of  the  Index,  by  weight, 
shall  have  a  minimum  average  monthly 
trading  volume  of  at  least  100,000 
shares. 

The  Exchange  shall  not  open  for 
trading  any  additional  option  series 
should  the  Index  fail  to  satisfy  any  of 
the  maintenance  criteria  set  forth  above 
unless  such  failure  is  determined  by  the 
Exchange  not  to  be  significant  and  the 
Commission  concurs  in  that 
determination. 

Index  Calculation.  The  Index  wrill  be 
calculated  by  the  Amex  using  a 
modified  market  capitalization 
methodology.  The  value  of  the  Index  is 
determined  by  multiplying  the  price  of 
each  stock  times  the  number  of  its 
shares  outstanding  times  the  percentage 
of  the  company's  revenues  derived  from 
the  death  care  industry,  adding  those 
products  and  dividing  by  a  divisor. 
Currently,  in  the  case  of  Hillenbrand 
Industries  and  American  Annuity 
Group,  only  40%  and  15%.  respectively, 
of  their  total  market  capitalization  are 
valued  in  the  Index  since  those 
pro{>ortions  of  the  companies'  revenues 
are  derived  from  business  in  the  death 
care  industry.  The  divisor  was  initially 
determined  to  yield  a  benchmark  Index 
value  of  100  at  the  close  of  trading  on 
its  base  date  of  December  31,  1985.'* 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association's  Network  B. 

Expiration  and  Settlement.  The 
proposed  options  on  the  Index  will  be 
European  style  (i.e..  exercises  permitted 
at  expiration  only),  and  cash  settled. 
Standard  option  trading  hours  (9:30  a.m. 


*  Th*  Indaoi'i  vmlu*  at  th*  cIom  of  trading  on 
Augiut  19.  1W7  was  523.04. 


to  4:02  p.m.  New  York  Time)  will  apply. 
The  options  on  the  Index  will  expire  on 
the  Satiuday  following  the  third  Friday 
of  the  expiration  month.  The  last  trading 
day  in  an  expiring  option  series  will 
normally  be  the  second  to  last  business 
day  preceding  the  Saturday  following 
the  third  Friday  of  the  expiration  month 
(normally  a  Thursday).  Trading  in 
expiring  options  will  cease  at  the  close 
of  trading  on  the  last  trading  day. 

The  Exchange  plans  to  list  option 
series  with  expirations  in  the  three  near- 
term  calendar  months  and  in  the  two 
additional  calendar  months  in  the 
March  cycle.  In  addition,  longer  term 
option  series  having  up  to  thirty-six 
months  to  expiration  may  be  traded. 
Instead  of  such  long-term  options  on  a 
full  value  Index  level,  the  Exchange  may 
list  long-term,  reduced  value  put  and 
call  options  based  on  the  one-tenth 
(Vioth)  of  the  Index's  full  value.  The 
interval  between  expirations  months  for 
either  a  full  value  or  reduced  value 
long-term  option  will  not  be  less  than 
six  months.  The  trading  of  any  long- 
term  options  would  be  subject  to  the 
same  rules  that  govern  the  trading  of  all 
the  Exchange's  index  options,  including 
sales  practice  rules,  margin 
requirements  and  floor  trading 
procedures,  and  all  options  will  have 
European  style  exercise. 

The  exercise  settlement  value  for  all 
of  the  Index's  expiring  options  will  be 
calculated  based  upon  the  primary 
exchange  regular  way  opening  sale 
prices  for  the  component  stocks.  In  the 
case  of  secxirities  traded  through  the 
NASDAQ  system,  the  first  reported 
regular  way  sale  price  will  be  used.  If 
any  component  stock  does  not  open  for 
trading  on  its  primary  market  on  the  last 
trading  day  before  expiration,  then  the 
prior  day's  last  sale  price  will  be  used 
in  the  calculation. 

Exchange  Rules  Applicable  to  Stock 
Index  Options.  Amex  Rules  900C 
through  980C  will  apply  to  the  trading 
of  option  contracts  based  on  the  Index. 
These  Rules  cover  issues  such  as 
surveillance,  exercise  prices  and 
position  limits.  The  Index  is  deemed  to 
be  a  Stock  Index  Option  under  Rule 
90lC(a)  and  a  Stock  Index  Industry 
Group  under  Rule  900C(b)(l).  With 
respect  to  Rule  903C(b),  the  Exchange 
proposes  to  list  near-the-money  (i.e., 
within  ten  points  above  or  below  the 
current  Index  value)  option  series  on  the 
Index  at  2*/^  point  strike  (exercise)  price 
intervals  when  the  value  of  the  Index  is 
below  200  points.  In  addition,  the 
Exchange  has  set  a  position  limit  of 
6,000  contracts  on  the  same  side  of  the 
market  with  respect  to  options  on  this 


Index.'  Surveillance  procedures 
currently  used  to  monitor  trading  in 
each  of  the  Exchange's  other  index 
options  will  also  be  used  to  monitor 
trading  options  on  the  Index. 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  chaise  is  consistent  with 
Section  6(b)(5)  of  the  Act"  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
perfect  the  mechanism  of  a  free  and 
open  market 

B.  Self-Regulatory  Organization's 
Statement  on  Bmden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Efibctiveness  of  the 
Propoaed  Rule  Change  and  Timing  for 
Commisaion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
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provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  tor  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-AMEX-97-33  and  should  be 
submitted  by  January  22, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Jonathaa  G.  Kate. 

Secretary. 

(FR  Doc.  97-32527  Piled  12-11-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raiaasa  No.  34-30403;  nia  Na  8R-CHX- 

Salf-Regulatory  Organizations; 
Chicago  Stock  Exc^ianga, 
Incorporated;  Order  Granting  Approval 
to  Propoead  Rule  Clwnge  Defining  the 
Scope  and  Application  of  the 
Guarantee  Available  Under  the 
Exchange's  Guaranteed  Execution 
System 

December  4, 1997. 
I.  Introduction 

On  September  12, 1997,  the  Chicago 
Stock  Exchange,  Incorporated  ("CHX"or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Conunission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder.^  a  proposed  rule  change  to 
clarify  the  scope  and  application  of  the 
guarantee  available  under  the 
Exchange's  Guaranteed  Execution 
System  ("BEST  System"). 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  39249  (Oct. 
16. 1997),  62  FR  55443  (Oct.  24,  1997). 
No  comments  were  received  on  the 
proposal.  This  order  approves  the 
prop>osed  rule  change. 

n.  Description  of  the  Proposal 

The  provision  currently  governing  the 
BEST  System,  Exchange  Rule  37(a)  of 
Article  XX,  states  that,  subject  to  certain 
exceptions,  specialists  must  accept  and 
guarantee  execution  of  all  agency 
orders  ^  and  fill  such  orders  on  the  basis 


of  the  Intermarket  Trading  System 
("ITS")  Best  Bid  or  Best  Ofier  ("BBO"}* 
for  Dual  Trading  Systran  issues  and  the 
NBBO  5  for  Nasdaq/NM  issues.  The 
proposed  rule  change  would  amend 
Ejcchange  Rule  37(a)  to  eliminate  any 
ambiguity  concerning  the  scope  and 
application  of  the  guarantee  availri>le 
under  the  BEST  System  and  would 
make  it  clear  that  the  guarantee  is 
limited  to  both  the  size  and  price 
associated  with  the  ITS  BBO  or  NBBO. 

in.  Discusaion 

For  the  reasons  discussed  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular  with  the  requirements  of 
Section  6(b)."  In  particular,  the 
commission  believes  the  proposed  rule 
change  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

Each  bid  and  offisr,  including  the  ITS 
BBO  and  NBBO,  contains  two 
components — price  and  size.  Because 
the  Exchange's  BEST  Rule  requires  a 
specialist  to  accept  and  guarantee  the 
execution  of  an  agency  market  order  on 
the  basis  of  the  ITS  BBO  or  NBBO,  the 
Exchange  has  consistently  interpreted 
this  guarantee  as  applying  to  both  the 
size  and  price  associated  with  that  best 
bid  or  offer.  However,  the  current  text 
of  the  BEST  Rule  does  not  explicitly 
state  that  the  guarantee  is  qualified  in 
such  a  manner.  To  eliminate  any 
uncertainty  concerning  the  breadth  of 
the  guarantee,  the  proposed  rule  change 
adds  the  words  "size  and  price 
associated  with"  to  the  BEST  Rule  to 
clarify  that  the  guarantee  available 
under  the  BEST  System  is  limited  to 
both  the  size  and  price  associated  with 
the  ITS  BBO  or  NBBO. 

The  proposed  rule  change  is 
consistent  with  the  automatic  execution 
parameters  employed  by  the  Exchange's 
Midwest  Automated  Execution  System 
("MAX").'  Automatic  execution  of  a 


*  See  Amendment  Na  1.  $upm  note  3. 
•15U.S.C878<a>). 


'17  CFR  200.3O-3(aXl2). 

•  15  U.S.C  §  78»(bKl). 
»17CFR240.19b-4. 

*  For  purposes  of  Exchange  Rule  37,  "agency 
order"  means  an  order  for  the  account  of  a  customar 
but  does  not  include  professional  orders. 


*Tbe  ITS  BBO  is  the  best  bid/oner  quote  among 
the  American.  Boston,  Cincinnati,  Chic^o.  New 
York.  Pacific,  and  Philadelphia  Stock  Exchai^as  or 
the  Intermarket  Trading  System/Computer  Aasialad 
Execution  System,  as  appropriate. 

'The  NBBO  is  the  hett  bid  or  oBer  disseminated 
pursuant  to  SEC  Rule  IlAd-l. 

•15U.S.CS78f[b). 

'The  MAX  System  provides  an  automated 
delivety  and  execution  facility  for  orders  that  are 

Continued 
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market  order  through  the  MAX  System 
U  qualified  by  Exchange  Rule  37(bXll). 
Article  XX.  which  states  that 
"notwithstanding  anything  in  this  Rule 
to  the  contrary,  no  market  order  or  limit 
order  that  is  marketable  when  entered 
into  the  MAX  System  will  be 
automatically  executed  if  the  size 
associated  with  the  ITS  BBO  or  NBBO. 
as  the  case  may  be.  is  of  a  size  less  than 
such  market  order  or  limit  order." 

The  Commission  believes  that  the 
proposed  rule  change  will  bring  about 
certainty  in  the  application  of  the 
Exchange's  BEST  System  guarantee. 
Although  the  Exchange  currently 
interprets  the  aoopa  of  the  BEST  System 
guarantee  as  being  restricted  by  the 
price  and  sixe  parameters,  the  absence 
of  such  criteria  in  the  text  of  the  BEST 
Rule  may  cause  confusion  among  those 
entitled  to  use  the  BEST  System.* 

IV.  Coacluaion 

It  is  therefore  ordered,  pursuant  to 
Section  19(bM2)  of  the  Act."  that  the 
proposed  rule  change  (SR-CHX-97-20) 
is  approved. 

For  the  CominiMion.  by  the  Division  of 
Marlcet  Regulation,  purtuant  to  delegated 
•ulliarlty."> 
iG. 


Secretary. 

[FR  Doc.  97-32483  Filed  12-1 1-«7: 8:45  ami 


SECURITIES  AND  EXCHANGE 
COMMISSION 


34-aa406:  FHa  No.  sn- 


iNa 

wncc-wt-s[ 


Setf-Regulatory  Organlzatlona;  MBS 
Cleaflng  Coiporatton;  Order  Approving 
a  t»ropoaad  Rule  Change  Regarding 
Participant  Liability  for  Tranaactlona 
Bubmitted  on  Behalf  of 
Nonpartlcipants 

Dacsmber  S.  1997. 

On  August  1.  1997.  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-MBSCC-97-5)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").*  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  Sepfnbei  26. 


•liglbl*  for  «xaciilion  uimIot  the  Exchanfa'i  BEST 
Rul«  and  cartain  othor  ordan.  tee  Exchanga  Rule' 
37(b). 

•Exchanga  Rula  37(a)  Maiaa  thai  (ha  BEST  Systam 
U  availabla  to  axchanga  marobar  finiu  and  mambafa 
of  participating  axchannas 

•lSU.S.C7Sa(b)(2). 
">17  Cnt  20O.3O-3(aMlZ). 
MSU.S.C7Sa(bMl) 


1997.'  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

LOaacriptkm 

Pursuant  to  MBSCC's  current  rules. 
partici(>ants  that  process  any  conttads 
or  other  transactions  through  MBSOC 
for  other  participants  are  liable  as 
principal  for  such  contracts  or 
transactions.  The  proposed  rule  change 
clarifies  that  p>articipants  also  are  liable 
as  principal  for  any  contracts  or  other 
tzansactions  submitted  to  MBSCC  on 
bdulf  of  entities  that  are  not 
participants  ("nonpartlcipants")  and 
that  nonpartlcipants  are  not  deemed  to 
possess  any  rights  or  benefits  of 
participants. 

As  a  result,  MBSCC  will  treat  all  of  a 
participant's  accounts  ^  and  obligations 
as  belonging  to  such  participant 
legutlless  of  the  identity  of  the 
underlying  party.  Thus,  a  participant's 
participant  fund  ^  deposits  will  be 
availfble  for  all  of  the  participant's 
trans8c{ions  regardless  of  the  source. 

niNacaasion 

Section  17A(b)(3KF)  of  the  Act* 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  fimds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible.  The 
Commission  believes  that  the  proposed 
rule  change  adds  certainty  as  to  the 
treatment  of  the  positions  submitted  on 
behalf  of  nonpartlcipants  upon  defisult 
of  a  participant.  Thus,  the  proposal 
should  enhance  MBSCC's  ability  to 
protect  itself  and  its  participants  against 
loas.  Therefore,  the  (Commission 
believes  that  MBSCC's  proposal  is 
consistent  with  its  obligations  to  assure 
the  safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  tvith  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  1 7 A  of  the  Act 


I  Act  Ralaaaa  No.  39103 
r  22. 1M7).  82  FR  MWM 

'  Accordinf  to  MBSCCt  nilea.  (ha  tarni 
"account"  ganarally  maans  any  account  maiataioad 
by  MBSIX  on  bahalf  of  ■  participant  for  tha 
comparlaon.  margining,  and  clearing  tradaa. 

*  According  to  MBSCXT'i  nilei.  the  term 
"participant  fund"  meens  the  fund  for  which 
proviaion  is  made  in  Article  IV  to  which 
participants  are  required  to  make  basic  deposits, 
minimum  market  margin  dillaraDtial  depoaits.  and 
market  margin  differential  depoaits. 

•lSU.S.C7aq-l(bN3NF). 


and  the  rules  and  regulatioiu 
thereimder. 

It  is  therefore  ordered,  purstiant  to 
Sectkn  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
MBSCC-97-5)  be  and  hereby  is 
spproved. 

For  the  Commiuion  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority.* 
loaathan  G.  Kalx, 
Secretary. 
|FR  Doc.  97-32485  Filed  12-11-97;  8:45  am) 
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I  Na  94-30408;  FMe  Na  8R- 
PWIedsp  9r-W[ 

Salf-Ragulatory  Organizations; 
Phlladalphia  Depository  Trust 
Company;  Notice  of  Rling  and  Order 
Qi  anting  AcoalarBlad  Approval  of 
f»ropoaad  Ruia  Change  Relating  to 
Undaimad  Olvidands  and  Distributions 

Decnnber  5. 1997. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
September  25, 1997,  Philadelphia 
Depository  Trust  Company  ("Philadep") 
filed  with  the  Seciuities  a)id  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  n  below,  which  items  have 
been  prepared  primarily  by  Philadep. 
The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments  on 
the  proposed  nile  change  from 
interested  parties  and  to  grant 
accelerated  approval. 

I.  Self-Regulatory  Organization's 
SUtement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

Under  the  proposed  rule  change, 
Philadep  will  amend  its  rules  governing 
unclaimed  dividends  and  distributions. ' 
The  amendments  reflect  undertakings 
recently  agreed  to  by  Philadep  in 
connection  with  settling  an 
administrative  pnx»eding  with  the 
Commission.  3 


•  17  CFR  200.3O-3(a)(12). 

M5U.S.C.  78»(bKl). 

'  The  text  of  the  proposed  amendments  was 
submitted  with  Philadep 's  rule  filing  and  is 
available  for  inspection  and  copying  at  the 
Commission's  Public  Fleference  Room  and  through 
tha  principal  office  of  Philadep. 

>  Securities  Exchange  Act  Release  ^4o.  38918 
(August  It.  1997)  (order  instituting  proceedii^  - 
pursuant  to  Section  19(h)  and  2lC  of  the  Act. 
■"'H^g  findings,  and  imposing  remedial  sanctions) 
(Administrative  Proceeding  File  No.  3-9360] 
("Ordar"). 


IL  Self-Rqiulatory  Organization's 
Statements  Regarding  the  Proposed 
Rule  Change 

In  its  filing  with  the  Commission, 
Philadep  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Philadep  has  prepared  siunmaries,  set 
forth  in  sections  (A).  (B)  and  (C)  below. 
of  the  most  significant  aspects  of  these 
statements.* 

(A)  Self-Regulatory  Organaation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uw  Proposed  Rule 
Change 

In  accordance  with  the  Order. 
Philadep  will  amend  Philadep  Rule  29. 
entitled  "Unclaimed  Dividends  and 
Other  Distributions."  and  Philadep  Rtile 
2,  Secticm  1(e).  which  governs  the 
retention  of  any  unclaimed  dividend  or 
other  distribution.  The  Order  provides 
that  within  forty-five  (45)  days  of  the 
entry  of  the  Order,  Philadep  shall  file 
with  the  Commission: 

A  propoaad  rule  r^tfng"  amending  Rule  2. 
Section  1(e),  Rule  29.  Section  3  and  the 
procedures  thereunder,  to  provide  that 
Philadep  shall  diligently  resaaich  each 
unrlalmed  dividend  or  other  distribution 
received  altar  the  Qosing  Date  with  a  value 
graatar  than  $500.  Any  such  nnrlatwyMl 
dividend  or  other  distribution  writfa  a  value 
of  $500  or  less  shall  continua  to  be  troated 
in  accordance  with  Rule  29  (i.e..  Philadep 
can  take  it  into  income  after  five  (5)  years). 
All  unrlaimed  dividends  and  other 
distributions  subject  to  Rule  29  shall  be  held 
and  invested  in  accordance  with  Pliilaclep's 
Participants'  Fund  Rule  4.  No  unclaimed 
dividends  or  distributioiu  received  after  the 
Closing  Date  in  excess  of  $500  shall  be  taken 
into  income. 

In  their  current  form,  both  Philadep 
Rule  2,  Section  1(e).  and  Philadep  Rule 
29,  Section  3,  provide  that  (i)  any 
dividends  or  (Ustributions  outstanding 
and  unclaimed  after  five  years  from  the 
date  of  such  dividend  or  distribution 
shall  be  taken  into  income  by  Philadep 
and  (ii)  the  participant  shall  waive  any 
claim  to  any  such  dividend  or 
distribution  except  as  Philadep 
otherwise  may  provide  in  accordant^ 
with  its  by-laws  and  rules.  Rule  2  and 
Rule  29  will  be  amended  to  provide  that 
Philadep  may  not  retain  any  unclaimed 
dividends  or  distributions  in  excess  of 
$500  that  are  paid  and  received  after  the 
closing  date.'  Also  tmder  the  proposed 
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rule  change,  Philadep  will  amend  Rule 
29,  Section  1.  to  provide  that  Philadep 
shall  diligently  research  any  imclaimed 
dividend  or  distribution  with  a  value 
greater  than  $500  that  is  received  after 
the  effective  date  of  the  amendments. 
No  changes  to  Philadep 's  rules  will  be 
made  with  respect  to  unclaimed 
dividends  or  (iistributions  received 
prior  to  the  closing. 

Finally,  Philadep  is  amending  Rule  29 
by  adding  a  new  Section  3  that  will 
require  that  all  unclaimed  dividends 
and  distributions  that  are  subject  to  Rule 
29,  but  as  yet  not  taken  into  income  by 
Philadep  in  accordance  with  Rule  29,  be 
held  and  invested  pursuant  to  the  same 
procedures  as  set  forth  in  Philadep 
Participants'  Ftmd  Rule  4. 

Philadep  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A(b)(3)(F)  of 
the  Ai:t '  and  the  rtiles  and  regulations 
thereimder  because  the  amendments 
contemplated  by  the  proposed  rule 
change  will  better  assure  the 
safaguanling  of  securities  and  funds  in 
the  custody  or  control  of  Philadep  or  for 
which  Philadep  is  responsible. 
Furthermore,  Philadep  believes  the 
amendments  are  consistent  with  the 
imdertakings  set  forth  in  the  Order. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Philadep  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purpose  of  the  Act 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  (X}mments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

m.  Date  of  Efiactiveueas  of  the 
Propoeed  Rule  Change  and  Timing  for 
Conmiisston  Actfon 

Section  17A(bX3)(F)  of  the  Act ' 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  sectuities  and  funds  in 
its  custody  or  control  or  for  which  it  is 
responsible,  llie  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  this  obligation  because 
it  will  increase  the  likelihood  that 
unclaimed  dividends  and  distributions 
Mdll  be  rettimed  to  their  owners. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 


prior  to  the  thirtieth  day  after  the 
publication  of  notice  of  the  filing. 
Approving  prior  to  the  thirtieth  day 
after  publication  of  notice  will  allow 
Philadep  to  implement  the  imdertaldn^ 
set  forth  in  the  Order  immediately 
which  should  benefit  the  owners  of 
unclaimed  dividends  and  distributions. 

IV.  Solicttation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  forgoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
cximmunications  relating  to  the 
proposed  rule  change  between  the 
Commission  ami  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP.  All  submissions  should 
refetto  File  No.  SR-Philade{>^7-05 
and  shotdd  be  submitted  by  Januaiy  2, 
1998. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  rtnlngatod 
authority.* 

JoBathaa  G.  Kalz. 

Secretary. 

(FR  Doc  97-S2S28  Piled  12-11-95;  8:45  ami 
I  COOK  SS1S-SI-M 


*  The  (Commission  has  modified  the  taxt  of  the 
summaries  prepared  by  Philadep. 

s  The  doaing  date  lenUU  valy  has  been  schaduled 
far  Dacambar  IS,  1997,  but  may  be  rescheduled  by 


mutual  consent  of  the  parties.  The  actual  cloaing 
data  will  be  inserted  into  the  amended  rules. 

•15U.S.C78q-l(bK3KF). 

M5  UAC  78<f-l(bK3)(F). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-89404;  FWe  He.  an  PhU- 
•7-42] 

Salf-Ragulatofy  Organizallona;  Nottoa 
of  Rling  of  Prcipoaad  Rula  Changa  1^ 
the  PhitodalpMa  Stock  Exchanga.  Inc^ 
Relating  to  tha  RaaponaMilty  to 
Rapiaaant  Orders  to  tha  Trading 
Crowd 

December  4. 1997. 

Pursuant  to  Section  19(bXl)  of  the 
Sectuities  Exchange  Act  of  1034 
("Act"),i  notice  is  hereby  given  that  on 
August  25, 1997,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 


•17  CFR  200.3O-3(aKl2). 
•15U.S.C78s(bMl). 
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filed  with  the  Securities  and  Exchange 
ConuniMion  ("SEC"  or  "Commiasion") 
the  pcopoaed  rule  change  as  described 
in  fteoM  I,  II.  and  ID  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  propoaed  mim 
change  from  interested  peiaona. 

I.  Self-Regulatoty  Organization'a 
Statement  of  the  Tema  of  SubaUnce  of 
thePropoaed  Rule  Change 

The  Exchange,  pursuant  to  Rule  19b- 
4  of  the  Act,'  proposes  to  amend  Floor 
Procedure  Advice  ("Advice")  C-7. 
Responsibility  to  Represent  Orders  to 
the  Trading  Crowd,  to  adopt  a  new 
paragraph  (b)  in  order  to  specify  a  Floor 
Broker's  responsibility  to  be  loud  and 
audible  and  positioned  to  be  beard  by 
a  maiority  of  the  trading  crowd. 

Currently.  Advice  C-7  states  that  once 
an  option  order  has  been  received  on 
the  floor,  it  must  be  represented  to  the 
trading  crowd  before  it  may  be 
represented  awray  from  the  crowd.  This 
paragraph  would  be  designated  as 
paragraph  (a).  Proposed  paragraph  (b) 
would  state  that  a  Floor  Broker  must  be 
loud  and  audible  when  requesting  a 
market  and/or  representing  an  order  in 
the  trading  crowd.  Further,  a  Floor 
Broker  must  make  reasonable  efforts  to 
poaition  himself  in  the  trading  crowd  to 
be  heard  by  the  majority  of  the  trading 
crowd. 

A  fine  schedule,  pursuant  to  the    - 
Exchange's  minor  rule  violation 
enforcement  and  reporting  plan  ("minor 
rule  plan").^  is  proposed  to  be  levied  for 
minor  violations  of  proposed  paragraph 
(b).  Specifically,  violations  will  be 
subject  to  the  following  fine  schedule, 
which  will  be  implemented  on  a  one- 
year  running  calendar  basis:  1st 
Occiurence — $100;  2nd  Occurrence— 
$250:  3rd  Occurrence  and  Thereafter — 
Sanction  is  discretionary  with  Business 
Conduct  Committee  ("BCC").  This  fine 
schedule  is  proposed  to  be  adopted  into, 
and  thus  amend,  the  Exchange's  minor 
rule  plan.  Instances  not  deemed  minor, 
as  with  all  floor  procedure  advices 
subject  to  the  minor  rule  plan,  would  be 
forwarded  to  the  BCC.  Violations  of 
paragraph  (a)  would  continue  to  be 
tefored  to  the  BCC,  as  no  fine  schedule 


*17CFR240.Hb-t. 

'The  Ptilx't  minor  nil*  plan,  codified  in  Phlx 
Rula  970,  conUin*  floor  procodurn  advica,  *ucii  m 
Advice  C-7.  with  accompanying  fine  schedule*. 
Rula  19d-l(cK2)  authorizes  national  securitiea 

t  to  adopt  minor  rule  violation  plans  for 
r  diadpUiM  and  abbreviated  reporting:  Rule 
iM-KcKD  raquiie*  prompt  filing  with  the 
Commission  of  any  final  disciplinary  actions 
However,  minor  rule  violations  not  exceeding 
$2,500  are  deemed  not  final,  thereby  permitting 
pariodic.  aa  oppoaad  to  immediate,  raportiiis. 


applies.  However,  language  indicating 
that  such  matters  are  subject  to  review 
by  the  BCC  is  proposed  to  be  added.  The 
proposal  would  take  eBact  upon  notice 
to  the  membership.  The  complete  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  ^  Phlx.  and 
at  the  Commission. 

n.  Self-Regulatory  Orgaaizatkm's 
Statement  of  the  Puroose  of,  and 
Statutory  Baaia  for.  the  Propoaed  Rule 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  maybe  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Ruh 
Change 

The  purpose  of  the  amendment  is  to 
codify  the  long-standing  practice  of 
requiring,  in  order  to  promote  juat  and 
equitable  principles  of  trade,  that  Floor 
Brokers  be  heard  by  the  trading  crowd. 
Advice  C-7  was  adopted  in  1987,^  and 
was  designed  to  ensure  that  brokered 
orders  receive  the  maximiun  interaction 
with  orders  competing  for  the  other  side 
of  the  trade,  before  they  may  be 
represented  away  from  the  crowd.  This, 
in  turn,  improves  the  functioning  of  the 
auction  market  and  the  quality  of 
customers  executions.  Similarly,  the 
propoaed  loud  and  audible  and  crowd 
positioning  requirements  are  intended 
to  promote  maximum  interaction  with 
other  interest  in  the  crowd,  by 
improving  the  likelihood  that  Floor 
Brokers  are  heard  and  facilitating  price 
discovery. 

Currently,  the  loud  and  audible 
requirement  is  rooted  in  Rule  1 10, 
which  requires  bids  and  ofiiers  to  be 
made  in  an  audible  tone  of  voice,  as 
well  as  Rule  707.  fust  and  Equitable 
Principles  of  Trade,  which  prohibits 
members  and  member  organizations 
from  engaging  in  conduct  inconsistent 
with  just  and  equitable  principles  of 
trade.  Floor  Brokers  are  also  required  to 
utilize  due  diligence  in  representing 
orders,  pursuant  to  Rules  155  and  1063. 
Specifically,  Floor  Brokers  are 
responsible  for  using  due  diligence  to 


execute  an  order  at  the  best  price 
available,  which  implies  complete 
crowd  interaction.  Proposed  paragraph 
(a)  would  apply  to  Floor  Brokers 
requesting  a  market  (quoting)  as  well  as 
representing  a  market,  including 
bidding,  offering,  canceling,  executing 
and  inquiring  as  to  the  status  of  orders 
or  bids/offers. 

Similarly,  the  requirement  that  Flcx>r 
Brokers  position  themselves  so  as  to  be 
heard  by  a  majority  of  the  trading  crowd 
is  also  rooted  in  Rules  707. 155  and 
1063,  and  is  also  intended  to  maximize 
order  interaction.  Crowd  location,  in 
busy  situations,  is  especially  important 
in  fulfilling  due  diligence  and  best 
execution  obligations.  The  Exchange 
notes  that  the  proposal's  intent  is 
similar  to  that  of  Rule  1063(a)  and 
Advice  C-1 ,  which  require  that  a  Floor 
Broker,  prior  to  executing  an  order, 
ascertain  that  at  least  one  Registered 
Options  Principal  ("ROT")  is  present  in 
the  trading  crowd.'  ROT  presence  is 
intended  to  confirm  pricing,  prevent 
errors,  and  witness  specialist-Flcxir 
Broker  activity.  The  proposal  should 
also  promote  an  orderly  environment, 
where  Floor  Brokers  choose  their  crowd 
positioning  centrally  to  comply  with  the 
requirement,  and  prevent  unnecessary 
roughness  and  disorderly  behavior  by 
(Towd  participants  attempting  to  hear  a 
Floor  Broker. 

The  propoaed  rule  change  is  designed 
to  preserve  and  enhance  auction  muiwt 
principles  and  the  pnx»8s  of 
representing  orders  by  open  outcry. 
which  is  integral  to  exchiange  options 
trading. 

As  stated  previously,  the  pro{>osal 
should  ensure  that  Floor  Brokers  are 
heard.  This,  in  turn,  should  help 
prevent  errors  by  allowing  verification 
of  market  quotes  and  orders  by  other 
crowd  participants.  As  with  paragraph 
(a),  proposed  paragraph  (b)  should 
prevent  fraudulent  and  manipulative 
activity.  The  Exchange  believes  that 
expressly  codifying  these  requirements 
into  an  Advice  should  help  deter  such 
activity,  due  to  the  potential  imposition 
of  fines  for  minor  infractions,  and 
should  help  encourage  crowd  vigilance 
for  proper  vocalization  and  wrongful 
activity. 

The 'Exchange  believes  that  the 
proposal  is  appropriately  codified  into 
Advice  C-7,  which  deals  with  Floor 
Broker  responsibilities,  and,  more 
specifically,  with  representing  orders  in 
the  trading  crowd.  Furthermore,  the 
Exchange  believes  that  the  new 


*  Sacuritia*  Exchai^  Act  Releaae  No.  24309 
(April  7. 19e7),  52  FR  11894  (April  13. 1987)  (SR- 
Phlx-afr^9). 


>  Prior  to  the  adoption  of  a  minor  rule  plan,  this 
requirement  appeared  in  Phlx  Rule  1014.06. 
Securitiea  Exchange  Act  Ralaaae  No.  23296  (June  4. 
198S).  51  FR  21430  Uune  12, 1987XSR-Phlx-8«- 
U). 
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requirement  is  appropriate  for  the  minor 
rule  plan,  because  it  involves  actions 
that  are  objective  and  easily  verifiable. 
The  reference  in  the  fine  schedule  to 
infractions  of  paragraph  (a)  being 
referred  to  the  BCC  is  intended  to 
bolster  the  distinction  between 
provisions  subject  to  fines  and  those 
referred  direcUy  to  BCC;  it  does  not 
imply  that  violations  of  paragraph  (a) 
(»nnot  result  in  fines  or  disciplinary 
action. 

For  these  reasons,  the  proposed  rule 
change  is  consistent  with  Section  6  of 
the  Act  in  general,  and  in  particular, 
with  Section  6(b)(5).  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  prevent  fraudulent 
and  manipulative  acts  and  practices,  as 
well  as  to  protect  investors  and  the 
public  interest,  by  maximizing  order 
interaction  and  thus  improving  the 
functioning  of  the  auction  market, 
including  price  discovery  and  liquidity, 
and  the  quality  of  customer  executions. 
The  proposal  is  also  consistent  with 
Sections  6(b)(1)  and  (6).  which  require, 
respectively,  that  the  Exchange  have  the 
capacity  to  enforce  compliance  with  its 
rules  and  that  members  be  appropriately 
disciplined. 

B.  Self-Regulatory  Organization's 
Statement  on  Btuden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  biuden  on  competition. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 


65469 


m.  Date  of  Effectiveness  of  the 
Propoeed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  or  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  it  reasons  for  so  finding  or  (ii) 
as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or. 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Coounents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


Secretary,  Securities  and  Exchange 
Conunission.  450  Fifth  Street.  N.W.. 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW„ 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx  All  submissions 
should  refer  to  File  No.  SR-Phlx-97-42 
and  should  he  submitted  within  January 

For  the  Commission,  by  the  Division  of 
Market  Ri^ulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Kats, 

Secretary. 

[FR  Doc.  97-32484  Filed  12-11-97;  8:45  ami 
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DEPARTMENT  OF  STATE 

United  Statee  International 
Telecommunteations  Advtaory 
Commitlae  (ITAC), 

Radiocommunication  Sector  (ITAC-R) 
Joint  Task  Group  4-9-11  Meeting 
Notice 


The  Department  of  State  announces 
the  formation  of  U.S.  Joint  Task  Group 
4-9-11  (JTG  4-9-11),  under  Uie 
Radiocommunication  Sector  of  the  U.S. 
International  Telecommunication 
Advisory  Committee.  This  Joint  Task 
Group  is  the  focal  point  within  the 
United  States  to  prepare  for  meetings  of 
the  corresponding  international  JTG  4- 
9-11  which  was  recentiy  formed  at  the 
ITU-R  ChairmanA'ice  Chairman 
meeting  November  25  and  28, 1997.  The 
JTG  is  to  conduct  studies  end  prepare  a 
report  for  the  next  Conference 
Preparatory  Meeting  (CPM-99).  The 
report  vkrill  be  based  on  the  results  of 
studies,  in  accordance  with  Resolutions 
COM5-18.  COM5-19  and  COM5-23  of 
the  1997  World  Radiocommimication 
Confisrence.  that  are  associated  with 
items  1.13.1  and  1.13.2  of  the  agenda  for 
WRC-99.  These  agenda  items  are: 


^.13.1 — review  and.  if  appropriate, 
revise  the  power  limits  appearing  in ' 
Articles  S21  and  S22  in  relation  to  the 
sharing  conditions  among  non-GSO. 
GSO  FSS,  GSO  BSS,  space  sciences  and 
terrestrial  services,  to  ensure  the 
feasibility  of  these  power  limits  and  that 
these  limits  do  not  impose  imdue 
constraints  on  the  development  of  these 
systems  and  services;  and 

1.13.2 — consider  the  inclusion  of 
limits  similar  to  those  in  Article  S21 
and  S22  in  other  frequency  bands,  or 
other  regulatory  approaches  to  be 
applied  in  relation  to  nhaHr^g  situations. 

Chairman  of  the  U.S.  Joint  Task  Ckoup 
4-«-ll  is  Mr.  Harry  Ng  of  tiie  Federal 
Conununications  Commission.  Mr.  Hg 
may  be  reached  at  telephone  202-418- 
0752. 

The  initial  organizational  meeting  of 
U.S.  JTG  4-9-11  will  be  held  on 
December  18, 1997  at  9:30  a.m,  at  the 
Department  of  State  in  Room  1912. 
Membera  of  the  General  Public  may 
attend  this  meeting  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chair.  Admittance  of  public 
memben  will  be  limited  to  the  seating 
available.  In  this  regard,  entrance  to  the 
Department  of  State  is  controlled. 

Persons  intending  to  attend  the 
meeting  should  send  a  fax  to  (202)  647- 
7407  not  later  than  24  hours  before  the 
meeting.  On  this  fax,  please  include  the 
name  of  the  meeting,  your  name,  social 
security  nimiber,  date  of  birth  and 
organization.  One  of  the  following  valid 
photo  identifications  will  be  required 
for  admittance:  U.S.  driver's  license 
with  your  picture  on  it,  U.S.  passport, 
or  a  U.S.  Government  identification 
(company  ID's  are  no  longer  accepted  by 
Diplomatic  Security).  Enter  from  the  "U 
Street  Main  Lobby. 

Subsequent  meetings  will  be  held  at 
the  FCC,  2000  M  Street,  NW, 
Washington.  D.C,  in  Room  110  on 
January  7,  1998  at  9:30  a.m.  and  on 
February  4, 1998  at  a  time  and  location 
to  be  determined. 

Dated:  December  9. 1997. 
John  T.  GiisMun, 
Acting  Chairman,  U.S.  ITAC  for 
Radiocommunications  Section. 
(FR  Doc.  97-32597  Filed  12-1 0-97;  9«5  am] 
BNJJNQ  CODE  471»-lfr-M 


•  1 7  CFR  200.3O-3(a)(12). 


>  Articles  S21  and  S22  of  the  international  Radio 
Regulations,  as  agreed  by  the  1997  World 
Radiocommunication  Confereooa.  S '. 
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DEPARTMENT  OF  TRANSPORTATION 

F«d«ral  Aviation  Administration 

Advisory  Circular  2S.336-1,  Design 
DivaSpsad 

AOeiCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  issuance  of  advisory 

cimdar. 


r:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC) 
25.335-1.  Design  Dive  Speed.  This  AC 
sets  forth  an  acceptable  means,  but  not 
the  only  means,  of  demonstrating 
compliance  with  the  provisions  of  part 
25  of  the  Federal  Aviation  Regulations 
(FAR)  related  to  the  minimum  speed 
margin  between  design  cruise  speed  and 
design  dive  speed  for  transport  category 
airplanes.  Like  all  ACs,  it  is  not 
regulatory  but  is  to  provide  guidance  for 
applicants  in  demonstrating  compliance 
with  the  objective  safety  standards  set 
forth  in  the  rule. 

DATE:  Advisory  Circular  25.335-1  was 
issued  by  the  Manager.  Transport 
Airplane  Directorate.  Aircraft 
Certification  Service.  ANM-100.  on 
October  20.  1997. 

HOW  TO  OaTAM  COPKi.  A  copy  may  be 
obtained  by  writing  to  the  U.S. 
Department  of  Transportation. 
Subsequent  Distribution  Office.  DOT 
Warehouse.  SVC-121.23,  3341Q  75th 
Ave..  Landover.  MD  20785.  telephone 
301-322-5377,  or  faxing  your  request  to 
the  warehouse  at  301-386-5394. 

iasuad  in  Renton.  Wuhington.  on 
Moyinhai  28. 1997. 

Gary  L.  KiUion. 

Acting  Manager,  Transport  Airplane 

Directorate,  Aircraft  Certification  Service, 

ANU-100. 

IFR  Doc.  97-32579  Filed  12-1 1-«7;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Admlnlatration 

Noiaa  Expoaura  Map  Notice,  Mamphia 
tntamattonai  Airport,  Mamphia,  TN 

AOBICV:  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Memphis-Shelby 
County  Airport  Authority  for  Memphis 
Intaniatkinal  Airport  under  the 
-.^pfOvWoBa  of  Title  I  of  the  Aviation 
^Slfety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFK  Part  150 


are  in  compliance  with  applicable 
requirements. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  is  December  4. 1997. 

FOR  FURTHER  »IFORMAT10N  CONTACT:  Jerry 
O.  Bowers,  Airports  District  Office.  2851 
Directors  Cove,  Suite  #3.  Memphis,  TN 
38131-0301.  901-544-3495. 


SUPPlfMENTARY  agOWJATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Memphis  International  Airport  are  in 
compliance  with  applicable 
requirements  of  Part  150.  effoctive 
December  4.  1997. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  aflect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport  * 

An  airport  operator  who  has 
submitted  noiss  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  F>art  150. 
promulgated  pursuant  to  Title  I  of  the 
Act.  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  meesures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  usee. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Memphis- 
Shelby  County  Airport  Authority.  The 
specific  maps  under  consideration  are 
Memphis  International  Airport  Existing 
(1997)  Noise  Exposure  Map  and  Future 
(2002)  Noise  Exposure  Maps 
submission.  The  FAA  has  determined 
that  these  maps  for  Memphis 
International  Airport  are  in  compliance 
with  applicable  requirements.  This 
determination  is  effective  on  December 
4. 1997.  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  limited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  conunitment  to  approve  a  noise 


compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  throv^  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  stuface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under,  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  section  150.21  of  FAR  Part  150, 
that  the  statutorily  required  consultation 
has  been  accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration,  800 
Independence  Avenue.  SW..  Room 
617,  Washington,  D.C  20591. 

Federal  Aviation  Administration, 
AirporU  District  Office,  3851 
Directors  Cove,  Suite  #3,  Memphis, 
TN  38131-0301. 

Mr.  Larry  D.  Cox,  President,  Memphis- 
Shelby  County  Airport  Authority, 
Memphis  International  Airport,  P.O. 
Box  30168.  Memphis,  Tennessee 
38130-0168. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Mempliis  Airports  District  Office. 
December  4, 1997. 


UVemaF. 

hSanagpr. 

IFR  Doc.  97-32578  Filed  12-11-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviation  Admlnlatration 

[Summary  NoUoe  No.  PE-07-61] 

PaUtlona  for  Exemption;  Summary  of 
Padtiona  Racalvsd;  Diapoaitiona  Of 
PatlUona  Isauad 

AQBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specffied 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  iu  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  5, 1998. 

AODRCSSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Adininistration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No.  29012.  800 
Independence  Avenue,  SW.. 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTSOfea.dot.gov.  ' 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regidatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Anderson  (202)  267-9681  or 
Tawana  Matthews  (202)  267-9783, 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviaticm 
Regulations  (14  CFR  Part  11). 


Issued  in  Washington.  D.C,  on  December 
8. 1997. 

Donald  P.  Byrae, 

Assistant  Chief  Counsel  for  RegulationB, 
Petitions  for  Exemptioa 

Docket  No.:  29012. 

Petitioner  Contential  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
212.434(c)(lMU). 

Description  of  Relief  Sotigttt:  To 
permit  Continental  to  substitute  a 
quaUfied  and  authorized  check  airman 
for  a  Federal  Aviation  Administration 
inspector  to  observe  a  qualifying  pilot  in 
command  (PIC)  while  that  PIC  is 
performing  prescribed  duties  during  at 
least  one  flight  1^  that  includes  a 
takeoff  and  landing  when  completing 
initial  or  upgrade  training  as  specified 
in  14  CFR  121.424. 

IFR  Doa  97-32577  Filed  12-ll-fl7:  8:45  am] 
aiujNa  oooe  4»io-is-m 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Highway  Admlniatratlon 


Environmental  Impact  Statamant 
Wapalio  and  MahMka  Countiaa, 

AQBICY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Wapello  and  Mahaska  Coimties, 
Iowa. 

FOR  FURTHER  MPORMATKM  CONTACT: 
Dean  Majzoub.  Transportation  Engineer. 
Federal  Highway  Administration,  105 
6th  Street,  Ames,  Iowa  50010, 
Telephone:  (515)  233-7300. 
SUPPI^iENTARY  MPORMATKM:  The 
FHWA.  in  cooperation  writh  the  fowa 
Department  of  Transportation,  will 
prepare  cm  enviromnental  impact 
statement  (EIS)  on  a  proposal  to 
improve  U.S.  Highway  63  (formerly 
Iowa  137)  in  Wapello  and  Mahaska 
Counties.  The  proposed  improvement 
would  involve  the  construction  of  a 
four-lane  bypass  of  the  town  of 
Eddyville. 

Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demand. 
Alternatives  to  be  considered  include 
(1)  taking  no  action;  (2)  a  near  east 
bypass;  (3)  a  far  east  bypass;  and  (4)  a 
westerly  bypass. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 


and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  public  information 
meeting  will  be  held  in  Eddjrville  on 
December  17, 1997.  In  addition,  a  public 
hearing  will  be  held  after  the  draft  EIS 
is  made  available.  PubUc  notice  will  be 
given  of  the  time  and  place  of  the 
hearing.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
commoit  prior  to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  commente  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Fedanl  Domestic  Assistance 
Program  Number  20.20S.  High%vay  Planning 
and  Construction.  The  ragulations 
implamenting  Executive  Order  12372 
mgrding  inteigovenunentai  consultation  on 
Fedeial  pragiams  and  activitiac  apply  to  this 
program) 

ISBaed  on:  December  2, 1997. 
tahsrtL.Lee, 

Division  Administrator,  Ames,  kma. 
(FR  Doc  97-32481  Filed  12-11-^97: 8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Surlaoa  Tranaportatton  Board 
[STB  Finanoe  Docket  Na  33519] 

CMC  Railroad.  Inc.— Oparatfon 
Examplion— QWI  SarHcMng  Sarvteaa, 
LP. 

CMC  Railroad,  Inc.  (CMC  RR),  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
operate  a  railcar  storage  yard  (the  Yard) 
that  has  been  operated  by  G^ 
Switching  Services,  L.P.  (GWISS).' 


'  The  real  estate  on  which  the  Yard  ii  located  ia 
owned  by  CMC  Railroad  I  Ud.  (CMC  I),  which 
leases  all  improvements  thereto  from  NOG  Charlie 
Company,  an  unrelated  noncairier. 

GWISS  has  been  operating  the  Yard  and  has  been 
operating  over  incidental  trackage  rights  pursuant 
to  the  class  exemption  at  49  CFR  1150.31 .  See  GWI 
Switching  Services.  LP.— Operation  Exemption — 
Rail  Lines  of  Southern  Pacific  Transportation 
Company,  Finance  Docket  No.  32481  (ICC  served 
May  3, 1»M).  The  continuance  in  control  of  GWISS 
by  Genesee  and  Wyoming  Industries,  Inc..  is  also 
exempt  under  the  class  exemption.  See  Genesee 
and  Wyoming  Industries,  Inc. — Continuance  in 
Control  Exemption — CWl  Switching  Services,  LP., 
Finance  Docket  No.  32482  (IOC  served  May  3. 
1997).  The  Brotherhood  of  Locomotive  Engineers 
and  the  United  Transportation  Union  filed  petition* 
to  revoke  these  exemptions,  which  are  pending 
before  the  Board.  The  publication  of  this  notice  of 
exemption  does  not  reflect  any  assessment  of  the 
merits  of  the  petitions  to  revoke.  Should  the  Bovd 

CanUniMd  . 
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GWISS  is  Msigning  to  CMC  RR  the 
operating  agreement  that  would  permit 
CMC  RR  to  operate  the  Yard.  CMC  RR 
■will  access  the  Yard  at  connections  with 
the  Baytown  Branch  of  Union  Pacific 
Railroad  Company  (which  the  verified 
notice  descrifailBS  as  a  former  Southern 
Pacific  Transportation  Company  (SP) 
line)  in  the  vicinity  of  Dayton.  TX.  at  SP 
mileposts  2.0  and  3.3.  Under  the 
assignment  by  GWISS.  CMC  RR  Mrill 
also  operate  10  miles  of  incidental 
trackage  rights  (a)  from  Baytown  Branch 
SP  milepost  5.0  to  SP  milepost  0.0  (also 
known  as  Lahyette  Main  Line  SP 
milepost  327.8).  a  distance  of  5.0  miles: 
and  (b)  &om  Lafayette  Main  Line  SP 
milepost  325.0  to  SP  milepost  330.0,  a 
^^iftfinf!*  of  5.0  miles. 

The  transaction  was  expected  to  be 
consummated  after  November  27. 1997. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33513,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary.  Case  Control  Unit.  1925 
K  Street.  N.W..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hocky,  Esq.,  GoUatz.  Griffin  ft  Ewing. 
P.C.,  213  West  Miner  Street.  P.O.  Box 
796.  West  Chester.  PA  19381-0796. 

Ow:klad:  DKxmber  S.  1997. 

By  the  Board.  David  M.  Konschnik. 
Diractor,  Office  of  Proceedings. 

Vamon  A.  WUlUflw. 

Secretary. 

(FR  Doc.  97-32564  Filed  12-11-97: 8:45  am) 

MUMOCOot  4ais-oa-p 


DEPARTMBffT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  Na  33621] 

Norfolk  Southern  Railway  Company— 
Trackaga  Rights  Examptlon— Pickana 
Railway  Company 

Pickens  Railway  Company  (Pickens) 
has  agreed  to  grant  local  access  trackage 
rights  to  Norfolk  Southern  Railway 
Company  (NSR)  over  approximately  1 .2 
mUas  of  Pickens'  tracks  between  former 
NSR  milepost  Z-9.0  and  former  NSR 


milepost  Z-10.2,  the  division  of 
ownership  between  Pickens  and  NSR  at 
Murray  Street,  in  Anderson,  SC. 

The  transaction  is  scheduled  to  be 
consummated  after  the  closing  date  of 
the  transaction  in  Pickens  Railway 
Company — Acquisition  and  Operation 
Exemption — Norfolk  Soutitem  Railway 
Company.  STB  Finance  Docket  No. 
33423  (STB  served  July  17. 1997).  which 
is  anticifMted  to  be  on  or  after  December 
11. 1997. 

The  purpose  of  the  trackage  rights  is 
to  permit  NSR  to  provide  service  on  a 
joint  basis  with  Pickens  to  present  and 
future  rail  patrons  and  to  park  occupied 
circus  train  cars  in  Anderson. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Right*— BN. 
354  I.CC.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate.  360  I.CC.  653  (1980). 

This  notice  is  filed  under  40  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revolee  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33521,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Unit.  1925 
K  Street,  N.W..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  James  R. 
Paschall.  Esq..  Norfolk  Southern 
Railway  Company,  Three  Commercial 
Place.  Norfolk.  VA  23510-9241. 

Decided:  December  4. 1997. 

By  the  Board.  David  M.  Konachnik. 
Dlndor.  Office  of  Proceedings. 
VamaaA-WUIiaaM. 
Secretofy. 
(FR  Doc.  97-32563  Piled  12-11-97;  8:45  am) 


decide  to  revoke  GWISS'*  exemption  to  operate  the 
Yaid  and  trackaga  rights,  thii  axamptioa  of  tlM 
aaatgninent  of  CWISS'a  operating  agreaataol  to  CMC 
RR  may  alio  be  revoked. 


DEPARTMENT  OF  TRANSPORTATION 

Surfaca  Tranaporiatlon  Board 
[STB  DockM  No.  AB-W3  (8«ib-No.  18X)] 

Wisconain  Cantral  Ltd. — AbarKkximant 
Exomption — in  Polk  County,  Wl 

On  November  24.  1997.  Wisconsin 
Central  Ltd.  (WCL),  filed  with  the 
Surface  TransportaticvD  Board  (Board)  a 
petition  imder  49  \Jj6.C.  10502  for 
exemption  fixim  the  provisions  of  49 
U.S.C.  10903  to  abandon  its  line  of 
railroad  known  as  the  Dresser-Amery 


Line,  extending  between  milepost  47.83 
in  Dresser  and  milepost  63.08  (the  end 
of  the  line)  in  Amery,  a  distance  of 
15.25  miles,  in  Polk  County.  WI.  The 
line  traveraes  U.S.  Postal  Service  Zip 
Codes  54001  and  54(X)9,  and  includes 
the  stations  of  Wanderoos  at  milepost 
56.3  and  Amery  at  milepost  62.9. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  WCL's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.CC  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C  10502(b).  A  final 
decision  will  be  issued  by  March  13, 
1998. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $900  filing  fee.  See 
49  CFK  1002.2(fM25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
tise,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  ClfR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  January  2,  1998.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(0(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-303 
(Sub-No.  18X)  and  must  be  sent  to:  (1) 
SurCK»  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street.  N.W.,  Washington.  DC  20423- 
0001;  and  (2)  Michael  J.  Barron,  Jr., 
General  Attorney.  Wisconsin  Central 
Ltd..  6250  N.  River  Road,  Suite  9000, 
Rosemont,  IL  60018. 

Persons  seeking  ftirther  information 
concerning  abandoimient  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  [TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.1 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prep>ared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
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commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  December  4, 1997. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
VeraanA.Williaaa. 
Secretoiy. 

(FR  Doc.  97-32562  Filed  12-11-97;  8:45  am] 
■LUNQ  CODE  aeis-oe-p 
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DEPARTMENT  OF  THE  TREASURY 

Submlsakm  for  0MB  Review, 
Comment  Request 

December  4. 1997. 

The  £)epartment  of  Treasury  has 
submitted  the  following  pubUc 
information  collection  requiromentfs)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the  submi8sion(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Qearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue.  NW.. 
Washington.  DC  20220. 

Departmental  Offices/Office  of 
International  Financial  Analysis/ 
Treasury  International  Capital  Reporting 
System 

OJKB  Nuxnter;  1505-0023. 
Form  Number:  International  Capital 
Form  CM. 

7>pe  o/i?eview:  Extension. 
Title:  Dollar  Deposit  and  Certificate  of 
Deposit  Claims  on  Banks  Abroad. 

Description:  TTiis  report  is  required  by 
law  and  is  designed  to  gather  timely  and 
accurate  information  on  international 
capital  movements  by  collecting  data  on 
deposit  and  certificate  of  deposit  claims 
held  on  banks  abroad  by  nonbanking 
enterprises  in  the  United  States. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
175. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Burden: 
1,050  hours. 

OMB  Number:  1505-0088. 
Form  Niunber:  International  Capital 
Form  BL-3. 


Type  of  Review:  Extension. 
Title:  Intermediary's  Notification  of 
Foreign  Borrowing  Denominated  in 
Dollars. 

DesciipUon:  This  form  is  designed  for 
use  by  a  bank,  other  depository 
institution,  or  broker  to  notify  a 
domestic  nonbanking  customer  of  its 
potential  obligation  to  report  on  TIC 
Form  CQ-1  borrowings  from  foreigners 
that  will  not  be  reported  by  the  bank  or 
other  intermediary  as  a  custody  liability 
on  TIC  Form  BL-2. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
25. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 
Frequency  of  Response:  Monthly. 
Estimated  Total  Reporting  Burden: 
150  hours. 

Clearance  Officer.  Lois  K.  Holland 
(202)  622-1563.  Departmental  Offices. 
Room  2110. 1425  New  York  Avenue. 
N.W.,  Washington.  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10202.  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Lois  K.  HoOand. 

Departmental  Reports  Management  Officer. 
(PR  Doc.  97-32529  Filed  12-11-97;  8:45  am] 
BtuMQ  oooe  4sio-a»-p 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

December  2. 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Qearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury.  Room  2110. 
1425  New  Yoik  Avenue.  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0951. 

FoiTH  Number:  IRS  Forms  5434  and 
5434-A. 

Type  of  Review:  Extension. 

Title:  Application  for  Enrollment 
(5434);  and  Application  for  Renewal  of 
Enrollment  (5434-A). 

Description:  The  information  relates 
to  the  granting  of  enrollment  status  to 


actuaries  admitted  (licensed  by  the  |oint 
Board  for  the  Enrollment  of  Actuaries  to 
perform  actuarial  services  imder  the 
Employment  Retirement  Income 
Security  Act  of  1974.) 

Respondents:  Individual  or 
house^lds. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  6,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Form  5434, 1  hr.,  0  min. 
Form  5434 — ^A,  18  min. 
Recordkeeping,  9  miiL 

Frequency  of  Response:  Other  (once 
every  3  yeara). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,800  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  biternal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW..  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Uis  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  97-32530  Filed  12-11-97;  8:45  am) 
MJJNQ  COOE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices 

Privacy  Act  of  1974  as  Amended: 
System  of  Records 

AfiBMCY:  Departmental  Offices,  Treasury. 
ACTION:  Notice  of  Alteration  of  a  system 
of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(ll)).  the 
Department  of  the  Treasury  is  issuing 
notice  of  our  intent  to  alter  the  system 
of  records  entitled  the  Treasury 
Integrated  Management  Information 
System  (TIMIS).  Treasury/DO  .002,  to 
include  a  new  routine  use.  We  invite 
public  comment  on  this  publication. 
DATES:  The  proposed  alteration  will 
become  effective  without  further  notice 
on  January  12, 1998.  unless  comments 
dictate  otherwise. 

ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  Director,  Treasury  Integrated 
Management  Information  System 
(System  Manager  for  TIMIS),  740  15th 
Street  NW,  Suite  400,  Washington.  DC, 
20005.  All  comments  received  will  be 
available  for  public  inspection  at  that 
address. 

FOR  FURTHER  mFORMATKM  CONTACT: 
Director,  Treasury  Integrated 
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Management  Information  Sjrstem 
(System  Manager  for  TIMIS).  740  15th 
Stieet  NW.  Suite  400.  Washington.  IX. 
20005. 

•U^fLEMENTARV  ■^OIWIATION:  Pursuant 
to  Public  Law  104-193.  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1906.  the 
Department  of  the  Treasury  will 
disclose  data  from  its  Treasury 
Integrated  Management  Information 
System  (TIMIS)— Treasury/DO  .002  to 
the  Office  of  Child  Support 
Enforcement.  Administntion  for 
Children  and  Families,  [Department  of 
Health  and  Human  Services,  for  use  in 
the  National  Database  of  New  Hires,  part 
of  the  Federal  Parent  Locator  Service 
(FPLS)  and  Federal  Tax  Offset  System. 

FPLS  is  a  computerized  network 
through  which  States  may  request 
location  information  from  Federal  and 
State  agencies  to  find  non-custodial 
parents  and/or  their  employers  for 
purposes  of  establishing  paternity  and 
securing  support. 

On  October  1. 1997.  the  FPLS  will  be 
enlarged  to  include  the  National 
Directory  of  New  Hires,  a  databaae 
containing  information  on  employees 
commencing  employment,  quarterly 
wage  data  on  private  and  public  sector 
employees,  and  information  on 
unemployment  compensation  benefits. 
The  FPLS  will  be  expanded  on  October 
1. 1998,  to  include  a  Federal  Case 
Risgistry.  The  Federal  Case  Registry  will 
contain  abstracts  on  all  participants 
involved  in  child  support  enforcement 
caaee.  When  the  Federal  Caae  Registry  is 
instituted,  its  files  will  be  matched  on 
an  ongoing  basis  against  the  files  in  the 
National  Directory  of  New  Hires  to 
determine  if  an  employee  is  a 
participant  in  a  child  supf>ort  case 
anywhere  in  the  country.  If  the  FPLS 
identifies  a  person  as  being  a  participant 
in  a  State  child  support  case,  that  State 
will  be  notified  of  the  participant's 
current  employer.  State  requests  to  the 
FPLS  for  location  information  will  also 
continue  to  be  processed  after  October 
1.1998. 

The  data  to  be  disclosed  by  the 
Depiutment  of  the  Treasury  to  the  FPLS 
include:  name,  social  security  number 
and  address  of  the  employee  and  the 
name,  address  and  Federal  Employer 
Identification  Number  (FEIN)  of  the 
Department  of  the  Treasury. 

In  addition,  names  and  social  security 
numbers  submitted  by  the  Department 
of  the  Treasury  to  the  FPLS  will  be 
disclosed  by  the  Office  of  Child  Support 
Enforcement  to  the  Social  Security 
Administration  for  verification  to  ensure 
that  the  social  security  number  provided 
is  correct. 


The  data  disclosed  by  the  Department 
of  the  Treasury  to  the  FPLS  will  also  be 
disclosed  by  the  Office  of  Child  Support 
Enforcement  to  the  Secretary  of  the 
Treasury  for  use  in  verifying  claims  for 
die  advance  payment  of  the  earned 
income  tax  credit  or  to  verify  a  claim  of 
employment  on  a  tax  retiim. 

We  are  proposing  this  routine  use  in 
accordance  with  the  Privacy  Act  (5 
U.S.C.  552a(b)(3)).  The  Privacy  Act 
permits  the  disclosure  of  information 
about  individuals  without  their  consent 
for  a  routine  use  where  the  information 
will  be  used  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
the  information  was  originally  collected. 
The  Office  of  Management  and  Budget 
has  indicated  that  a  "compatible"  use  is 
a  use  which  is  necessary  and  proper. 
See  OMB  Guidelines.  51  Fed.  Reg. 
18982. 18985  (1986).  Since  the  proposed 
usee  of  the  data  are  required  by  Pub.  L 
104-193.  they  are  clearly  necessary  and 
proper  uses,  and  therefore  "compatible" 
uses  which  meet  Privacy  Act 
requirements.  We  will  disclose 
information  under  the  proposed  routine 
use  only  as  required  by  Public  Law  104- 
193. 

The  Treasury  Integrated  Management 
Information  System  (TIMIS).  Treasury/ 
DO  .002  system  notice  most  recently 
published  in  its  entirety  on  November  9, 
1995.  at  60  PR  56651.  The  specific 
change  to  the  record  system  being 
altered  is  set  forth  below: 

TraaauryffX)  .002 


Treasury  Integrated  Management 
Information  System  (TIMIS). 


MMTMi  UM*  OmCCOMOa  MAMT  AiCO  M  THE 
SVSrtM.  MCUXNNQ  CATIOOMa  OF  USERS  AND 
TME  fUfVOCES  OF  aUCN  USES: 

•    •    • 

(16)  disdoae  to  the  Office  of  Child 
Support  Enforcement,  Administration 
for  Children  and  Families.  Department 
of  Health  and  Human  Services,  the 
names,  social  securify  numbers,  home 
addresses,  dales  of  birth,  dates  of  hire, 
quarterly  earnings,  employer  identifying 
information,  and  State  of  hire  of 
employees,  for  the  purposes  of  locating 
individuals  to  establish  patemify. 
establishing  and  modifying  orders  of 
child  support,  identifying  sources  of 
income,  and  for  other  child  support 
enforcement  activities  as  required  by  the 
Personal  Responsibilify  and  Work 
Opportunify  Reconciliation  Act 
(Welfare  Reform  Law.  Pub.  L.104-193). 


Dated:  Deoembm  3. 1997. 
AIbx  EodrigMs. 
Deputy  AsMistant  Secretary  (Adminutmtion) 

IFR  Doc.  97-32496  Filed  12-11-97;  8:45  am] 


DEPARTMEHT  OF  THE  TREASURY 

OfflM  of  Thrfft  Suparvtsion 

Submission  for  OMB  Rsview; 
Cofnmsnt  RsQusst 

December  6. 1997. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13. 
Copies  of  the  8ubmission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer.  Office 
of  Thrift  Supervision.  1700  G  Stieet. 
N.W..  Washington.  D.C  20552. 

Dates:  Written  comments  should  be 
received  on  or  before  January  12. 1908 
to  be  assured  of  consideration. 

OMB  Number:  1550-0023. 

Form  Number.  OTS  Form  1313  and 
GTS  Form  1568. 

Type  of  Review:  Revision  of  a 
previously  approved  collection. 

Title:  Thrift  Financial  Report 

Description:  OTS  collects  financial 
data  from  OTS-related  savings 
associations  and  their  subsidiaries  in 
order  to  assure  th6ir  safety  and 
soundness  as  depositories  of  the 
personal  monies  of  the  general  public. 
The  OTS  monitors  the  association's 
financial  position  an  interest-rate  risk  so 
that  adverse  conditions  can  be  remedied 
promptly. 

Rfispondents:  Savings  and  Loan 
Asnciations  and  Savings  Banks. 

Estimated  Number  of  Respondents: 
1239. 

Estimated  Burden  Hours  Per 
Respondent:  33  average  hours. 

Frequency  of  Response:  12  per  year. 

Estimated  Total  Reporting  Burden: 
183.343  hours. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025.  Office  of  Thrift 
Supervision.  1700  G  Street.  N.W., 
Washington.  D.C.  20552. 

OMB  Reviewer:  Alexander  Himt,  (202) 
395-7860,  Office  of  Management  and 
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Budget.  Room  10226.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Catherine  C  M.  Teti. 
Director,  Records  Management  and 
Information  Policy.  * 

[PR  Doc  97-32468  FUad  12-11-97;  8:45  am] 
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Part  II 

Department  of 
Transportation 

Federal  Railroad  Administration 

49  CFR  Part  243 

FOX  High  Speed  Rail  Safety  Standards; 

Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Pan  243 

[FRA  Doctot  No.  H8T-1J 
RIN2130-AB14 

FOX  High  SpeMl  Rail  Safety  Standards 

AGBCV:  Federal  Railroad 

Administration  (FRA),  Department  of 

Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemalung 

for  rule  of  particular  applicability 

(NPRM). 


f:  FRA  is  proposing  a  rule  of 
particular  applicability  that  establishes 
safety  standards  for  the  Florida 
Overland  eXpresa  (FOX)  high  speed  rail 
system.  The  proposed  standards  are  not 
intended  for  general  application  in  the 
railroad  industry,  but  would  apply  only 
to  the  FOX  system  that  is  plaimed  for 
development  in  the  State  of  Florida.  The 
FOX  system  will  operate  from  Miami  to 
Tampa,  via  Orlando  on  dedicated  track, 
with  no  grade  crossings,  at  a  maximum 
speed  of  200  mph.  The  FOX  equipment 
and  track  are  patterned  after  the  French 
TGV  high  speed  rail  system,  and  will  be 
used  exclusively  for  passenger  service. 

The  propoaed  rule  of  particular 
applicability  takes  a  systems  approach, 
and  so  includes  standards  that  address 
all  aspects  of  the  FOX  high  speed 
system,  including  system  description, 
Sjrstem  safety,  signal,  track,  rolling 
stock,  operating  practices,  system 
qualification  tests,  personnel 
qualifications,  and  power  distribution. 
In  addition,  the  proposed  rule  adopts 
and  incorporates  by  reference  many 
existing  standards  that  apply  to  all 
railroads,  which  are  appropriate  for 
application  to  FOX,  such  as  alcohol  and 
drug  standards,  houre  of  service 
requirements,  and  locx>motive  engineer 
qualifications. 

OATIS:  (1)  Written  comments:  Written 
comments  must  be  received  on  or  before 
February  10, 1998.  Comments  received 
after  that  date  will  be  considered  only 
to  the  extent  possible  without  incurring 
substantial  expense  or  delay. 

(2)  Public  hearing:  A  public  hearing 
will  be  held  if  one  is  requested  by 
January  2, 1998.  Anyone  requesting  a 
hearing  must  notify  FRA's  Docliet  Clerk, 
Renee  Bridgera,  in  writing  and  provide 
her  with  the  requesting  party's  name, 
telephone  niunber.  and  address.  If  a 
hearing  is  requested,  FRA  will  notify  the 
public  of  the  date,  time,  and  location  of 
the  hearing,  and  provide  instructions  for 
those  who  wish  to  make  an  oral 
statement  at  the  hearing. 


ADDRESSES:  Written  comments  must 
identify  the  docket  number  and  be 
submitted  in  triplicate  to  the  Docket 
Clerk,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration.  Stop  10,  400 
Seventh  Street.  S.W..  Washington,  D.C. 
20S90.  Persons  desiring  to  be  notified 
that  their  comments  have  been  received 
by  FRA  should  submit  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will 
indicate  on  the  postcard  the  date  on 
which  the  conmients  were  received  and 
will  return  the  card  to  the  addressee. 
Written  comments  will  be  available  for 
examination,  both  before  and  after  the 
closing  date  for  written  comments, 
during  regular  business  houra  on  the 
seventh  floor  of  1120  Vermont  Avenue, 
NW,  in  Washington,  D.C 
FOM  FURTMER  SIFORMATION,  CONTACT:  Bill 
Goodman  or  Mark  Jones,  Signal 
Division,  Office  of  Safety  Assurance  and 
Compliance,  FRA,  400  Seventh  St., 
S.W.,  Stop  25,  Washington,  D.C  20590, 
(telephone:  202-632-3353);  Bill 
O'Sullivan  or  Dave  Jamieson,  Track 
Division,  at  the  same  address, 
(telephone:  202-632-3341);  Ed 
Pritchard,  Motive  Power  and  Equipment 
Division,  at  the  same  address, 
(telephone:  202-632-3348);  Doug  Taylor 
or  Laura  Mizner,  Operating  Practices 
Division,  at  the  same  address, 
(telephone:  202-632-3346);  Bob  Dorer, 
Volpe  National  Transportation  Systems 
Center,  Kendall  Square.  Cambric^,  MA 
02142,  (telephone:  617-494-3481);  or 
Christine  Beyer,  Trial  Attorney.  Office 
of  Chief  Counsel,  FRA,  400  Seventh  St., 
S.W..  Stop  10,  Washington,  D.C.  20590 
(telephone:  202-632-3177). 

8UPPLae«TARY  MTORMATION: 

Background  and  Regulatory  Structure 

The  State  of  Florida  plans  to  develop 
a  high  speed  rail  system  that  will  run 
from  Miami  to  Tampa,  via  Orlando.  The 
system's  trains  will  travel  on  dedicated 
rail,  with  no  public  grade  crossings,  in 
exclusive  passenger  service,  at  speeds 
not  to  exceed  200  mph.  Theae 
operational  characteristics  and  the 
equipment  that  the  State  plans  to  use 
mark  a  dramatic  step  forward  for  the 
development  of  regional  high  speed 
passenger  rail  service  in  the  United 
States.  FRA  aimounces  in  this  notice 
proposed  safety  standards  for  the  system 
that  will  be  developed  in  Florida. 

Through  a  public  bid  process,  Florida 
has  selected  the  Florida  Overland 
eXpress  (FOX)  to  build  and  operate  the 
high  speed  rail  system.  FOX  is  a 
consortium  of  engineering  and  rail 
design  and  construction  entities.  The 
system  FOX  proposes  to  Imild  in  Florida 
utilizes  the  high  speed  technology  and 


equipment  ciurentiy  in  use  in  France, 
Holland,  Spain,  and  Belgium,  which 
was  developed  in  France  and  is  known 
as  the  French  TGV  (train  a  grande 
Vitesse,  or  very  high  speed  train).  The 
French  TGV  has  been  in  service  in 
Europe  since  1981  and  has  safely 
carried  450  million  passengera.  This  is 
a  traditional  rail  system,  in  the  sense 
that  steel  wheels  operate  over  steel  rails, 
powered  by  electrical  power  that  is 
carried  and  transferred  to  the  eqmpment 
through  an  overhead  catenary  system. 
However,  the  TGV  equipment  is 
generally  lighter  than  conventional  rail 
vehicles,  and  utilizes  advanced 
computer  and  aerodynamic  technology 
that  facilitates  travel  at  very  high  speeds 
with  minimal  track  and  equipment 
degradation.  (The  trainsets  travel  at 
maximum  speeds  of  186  mph  in 
France.)  In  addition,  the  TGV  high 
speed  trainsets  are  articulated  into  one 
long  unit  that  resists  buckling  or  rolling 
in  the  event  of  an  accident,  which 
greatiy  reduces  the  likelihood  of  serious 
injury  for  passengen.  The  lightweight 
design  of  the  equipment  permits  h^ 
speed  travel,  but  also  lends  itself  to 
grave  damage  if  involved  in  a  train-to- 
train  collision,  particularly  where  heavy 
freight  vehicles  are  present  To  countw 
this  sspect  of  the  design,  the  TGV  is 
operated  with  a  focus  on  collision- 
avoidance,  in  addition  to  coUision- 
mitigation,  a  systems  approach  to  safety 
that  has  proven  to  be  quite  successful. 
(It  is  also  important  to  note  here  that  the 
Florida  system  will  not  include  any 
freight  traffic.)  Newer  generations  of  the 
TGV  system  Include  in-cab  signal 
systems  and  passenger  stations  that  are 
customized  to  service  high  speed 
trainsets  only.  The  French  TGV  system 
has  an  exceedingly  safe  record,  which  is 
discussed  in  greater  detail  below. 

The  federal  railroad  statutes  apply  to 
all  railroads,  as  defined  in  49  U.S.C 
20102,  including  the  FOX  system 
proposed  to  be  built  in  Florida.  The 
only  railroads  excluded  from  FRA's 
Jurisdiction  are  urban  rapid  transit 
railroads  that  are  not  connected  to  the 
general  railroad  system.  The 
contemplated  FOX  system  will  clearly 
be  intercity  passenger  rail,  not  urban 
npid  transit  Accordingly,  the  Florida 
system  will  be  subject  to  FRA 
jurisdiction  whether  or  not  it  is 
connected  to  the  general  railroad 
system.  Moreover.  FRA  would  consider 
a  stand-alone  intercify  railroad  line  to 
be  part  of  the  general  system,  even 
though  not  physically  connected  to 
other  railroads  (as  FRA  has  previously 
stated  with  respect  to  the  Alaska 
Railroad:  see  49  CFR  part  209. 
Appendix  A). 


/ 


FRA  has  a  regulatory  program  in 
place,  pursuant  to  its  statutory 
authority,  to  address  equipment,  track, 
operatiiig  practices,  and  himun  Cactora 
in  the  existing,  conventional  railroad 
environment.  However,  significant 
operational  and  equipment  difEerences 
exist  between  the  system  proposed  for 
Florida  and  existing  passenger 
operations  in  the  United  States.  In  many 
of  the  railroad  safety  disciplines,  FRA's 
existing  standards  of  general 
applicabilify  do  not  address  the  safefy 
concerns  and  operational  peculiarities 
of  the  proposed  FOX  system.  Therefore, 
in  order  to  assure  the  public  that  this 
new  system  will  operate  safely, 
minimum  federal  standards  must  be  in 
place  when  FOX  commences 
operations. 

FOX  and  FDOT  discussed  their  plans 
for  the  system  in  a  series  of  meetings 
with  FRA  held  throughout  1996.  The 
purpose  of  the  discussions  was  to 
explain  to  FRA  the  system  that  they 
plan  to  build  in  Florida,  and  for  FOX 
and  FDOT  to  underatand  more  fully  the 
applicable  regulatory  framework  that 
would  govern  their  operations.  On 
February  18, 1997,  FOX  filed  a  petition 
for  rulemaking  (Petition)  with  FRA. 
which  proposes  standards  that  would 
apply  to  their  sjrstem  safety  program, 
track,  rolling  stoclc,  signal,  operating 
practices,  peraonnel  qualifications,  and 
power  distribution.  Since  February. 
FOX  has  supplemented  the  Petition 
with  additional  information  that  is 
pertinent  to  the  existing  French 
operation  or  the  one  planned  for 
Florida.  (A  copy  of  the  Petition  and 
supplemental  submissions  are  available 
for  public  review  in  the  docket  of  this 
matter,  which  is  docket  number  HST-1, 
previously  identified  as  docket  number 
RM  Pet.  97-1.)  The  FOX  Petition 
attempts  to  incorporate  the  French 
practice  in  each  safety  discipline  listed 
in  the  Petition,  but  also  contains 
proposed  standards  that  difiier  from 
practices  in  France.  FRA  understands 
these  differences  to  reflect  operational 
and  environmental  deviations  between 
the  system  proposed  for  Florida  and  the 
TGV  lines  in  operation  in  France. 

FRA  analyzed  the  Petition  and 
supporting  documentation,  gathered 
background  data  that  describe  the 
French  system,  and  now  publishes  this 
Notice  of  Proposed  Rulemaking 
(NPRM),  based  on  consideration  of  the 
available  information  and  the  expertise 
of  the  Agency's  safefy  specialists.  This 
NPRM  constitutes  FRA's  initial 
response  to  the  Petition  and  includes 
standards  that  are  similar,  but  not 
identical,  to  those  in  the  FOX  Petition. 

It  is  important  to  note  at  this  juncture 
that  any  new  standards  which  FRA 


adopts  to  address  safefy  on  the  FOX 
high  speed  rail  system  would  apply 
only  to  that  system,  and  therefore  will 
be  issued  in  the  form  of  a  rule  of 
particular  applicabilify,  rather  than  one 
of  general  applicabilify.  Such  a  rule  of 
particidar  applicabilify  would  not 
displace  existing  safefy  standards  that 
apply  to  all  other  entities  in  the  railroad 
industry,  and  would  be  enforced  only 
against  the  POX  system.  Also,  it  should 
be  noted  that  FRA  plans  at  this  time  to 
publish  any  final  standards  that  pertain 
to  the  FOX  system  in  the  Code  of 
Federal  Regulations  (CFR).  For  that 
reason,  these  proposed  standards  have 
been  assigned  Part  number  243,  and  are 
organized  into  Subparts  for  each  safefy 
discipline.'* 

Safety  Characteristics  of  the  Freiudi 
TGV  System 

As  part  of  the  process  for  determining 
appropriate  rules  for  those  aspects  of  the 
FtDX  system  that  will  duplicate  the 
French  TGV  system,  it  is  logical  to 
consider  the  safefy  record  of  the  French 
high  speed  rail  system. 

m  preparation  for  filing  the  Petition, 
FOX  and  the  Florida  Department  of 
Transportation  (FDOT)  conunissioned 
DLSF  Systems.  Inc.  to  complete  a  risk 
assessment  to  evaluate  the  relative 
safefy  of  the  FOX  system  vis-a-vis  the 
French  TGV  system,  and  that  predicted 
for  the  Amtrak  150-mph  trainsets  in  the 
northeast  corridor  (NEC).  (A  copy  of  the 
Florida  Overland  eXpress  Risk 
Assessment  is  available  for  public 
review  in  the  docliet  of  this  matter, 
docket  number  HST-1.)  The  analysis  set 
forth  in  the  risk  assessment  provides  a 
feirly  extensive  discussion  of  the  safefy 
of  TGV  high  speed  rail  in  France,  and 
the  niunbera  indicate  an  admirable 
safefy  record. 

The  risk  assessment  divides  the 
analysis  of  the  TGV  system  into  two 
categories:  those  that  are  exclusive  high 
speed  lines,  which  include  in-cab 
signaling,  and  passenger  stations 
designed  to  service  only  high  speed 
trains;  and  those  that  consist  of  a  mixed 
high  speed/conventional  system  in 
which  high  speed  trains  service 
conventional  passenger  stations,  and 
use  conventional  trackside  signaling. 
For  the  most  part,  the  risk  assessment 
deals  with  incidents  that  occurred 
between  January  1 ,  1990  and  Juine  30, 
1996.  The  numbers  are  limited  to  post- 
1989  data  because  the  Societe  Nationale 
des  Chemins  de  Fer  Francais  (SNCF), 
the  quasi-governmental  agency  in 
France  that  oversees  and  operates  TGV. 
does  not  have  computerized  records 
concerning  events  prior  to  1990. 
It  is  impKntant  to  note  that  the 
accident  figures  discussed  below 


occurred  in  a  system  that  mnint<in» 
high  traffic  densify  and  passenger 
service:  train-miles  for  this  period 
totaled  204  million  for  all  TGV  service 
and  111  million  for  the  exclusive  high 
speed  lines;  passenger-miles  on  the  high 
speed  lines  totaled  43,316.000;  and  the 
number  of  passengers  served  on  TGV 
trains  totaled  249,696.  The  TGV  system 
operates  at  a  irmyiinntn  speed  of  186 
mph  and  runs  approximately  184  trains 
per  day. 

On  tne  exclusive  high  speed  lines, 
only  thirteen  incidents  have  been 
recorded  from  Janiuuy  1, 1990  through 
June  30. 1996.  There  have  been  no 
fetalities  and  no  collisions  between 
trains  during  this  period.  Of  the  thirteen 
recorded  incidents,  only  three  resulted 
in  passenger  injury.  The  fint  incident 
that  caused  injury  did  not  involve 
casualties  on  board  a  TGV  trainset  This 
incident,  which  caused  27  of  the  30 
total  injuries,  occurred  when  ptassengers 
waiting  on  a  loading  platform  were 
sprayed  with  ballast  that  was  kicked  up 
ty  a  derailed  truck.  The  truck  in  this 
incident  derailed  due  to  a  wheel  slide 
feilure  that  resulted  in  a  fiat  wbeef.  The 
second  incident  that  resulted  in  casualfy 
involved  two  passengera  who  were 
slightiy  injured  when  a  trainset 
derailed.  'The  derailment  occurred  while 
traveling  at  150  mph,  due  to  track 
subsidence  that  was  caused  by  heavy 
rains  and  a  previously  unknown  World 
War  I  trench.  The  third  event,  in  which 
one  passenger  was  injured,  was  caused 
by  human  error.  Fasteners  were 
incorrecdy  tightened  after  a 
maintenance  procedure,  which  caused  a 
fairing  to  fall  and  break  a  window  in  a 
passenger  coach. 

The  remaining  ten  incidents  on  the 
exclusive  high  speed  lines  did  not 
involve  passenger  injuries.  Five  of  the 
incidents  recorded  involved  trainsets 
that  struck  an  wninial  in  the  right-of- 
way.  Two  of  the  incidents  consisted  of 
fire  on  moving  equipment:  In  one  event 
the  fire  was  located  in  the  baggage 
compartment,  cause  unknown;  and  in 
the  other  it  was  located  in  the  rear 
locomotive,  due  to  rolling  stock  failure. 
Two  of  the  thirteen  incidents  involved 
the  operation  of  the  passenger 
compartment  doors.  In  one  of  these 
events,  a  trainset  door  opened  and  was 
pulled  away  by  the  force  of  the  wind 
while  the  conductor  was  checking  an  air 
leak,  and  in  the  second  event  a 
passenger  compartment  door  opened 
while  the  train  was  moving,  due  to 
rolling  stock  failure.  Finally,  in  the  last 
incident  a  trainset  hit  concrete  covera  of 
electrical  cable  conduits,  which  was 
attributed  to  vandalism. 

In  the  second  category,  which 
includes  all  mixed  Idgh  speed/ 
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conventioDsl  lines,  eight  incidents  have 
hean  recorded  firom  January  1, 1990  to 
lima  30. 1996.  In  this  group  of 
accidents,  two  htalities  occurred.  The 
flrat  involved  a  passenger  who  boarded 
the  trainset,  and  then  subsequently 
disembarked  after  departure  was 
underway,  and  fell  under  the  train.  The 
second  fatality  occurred  when  a 
conductor  attempted  to  board  after  train 
departure  and  fell  between  the  train  and 
platform.  In  another  incident  reported 
in  this  group,  ten  injuries  occurred 
when  a  high  speed  trainsot  passed  an 
absolute  stop  signal  during  a  switching 
movement  and  hit  a  local  train.  The 
injuria*  occurred  on  the  local, 
conventional  train.  In  the  final  incident 
which  involved  injuries,  a  passenger 
standing  on  a  platform  was  injured 
when  a  shock  absorber  between  two 
passenger  cars  broke  and  kicked  up 

The  remaining  four  incidents  on  the 
mixed  lines  occurred  due  to  human 
error.  In  two  instances,  the  locomotive 
engineer  forgot  to  apply  an 
immobilization  brake  after  a  switching 
movdtnent.  and  in  each  case  the  trainaet 
slowly  hit  another  rail  car.  In  one  case, 
an  engineer  was  distracted  by  another 
individual  in  the  cab  and  released  the 
brakes.  The  trainset  slowly  hit  a 
bumper.  In  the  last  incident,  a  trainset 
rolled  from  a  rolling  stock  repair  facility 
unattended  and  hit  a  loading  ramp. 

Prior  to  1990.  one  significant  accident 
involving  TGV  equipment  is  noted,  in 
which  two  fatalities  and  forty-four 
infuries  occurred.  A  highway  vehicle  at 
a  public  grade  crossing  entered  the 
railroad  right-of-way  and  was  struck  by 
a  TGV  trainset.  The  TGV  engineer  and 
a  passenger  were  killed  and  forty-four 
people  were  injured.  (It  is  important  to 
note  here  that  the  FDX  high  speed  rail 
system  will  not  contain  any  public 
grade  crossings.)  A  second  event  is 
noted  in  the  risk  assessment  concerning 
a  terrorist  attack  in  1983  in  which 
htalities  occurred,  but  no  description  of 
the  incident  is  provided. 

In  summary,  four  fatalities  have 
occurred  on  the  TGV  system  from  1981 
through  June  1996,  and  none  of  these 
occuired  on  the  exclusive  high  speed 
lines.  FRA  and,  undoubtedly,  the  SNCF 
believe  that  any  loss  of  life  is  one  too 
many.  However,  given  the  traffic 
density,  speed  of  travel,  and  passenger 
load  that  the  TGV  system  supports, 
these  figures  are  exceptional.  The  risk 
assessment  calculates  a  TGV  passenger 
risk  of  less  than  0.99  per  billion 
passenger-miles  traveled. 

It  Is  difBcult  to  make  many 
meaningful  comparisons  between  the 
French  TGV  system  and  existing 

'  service  in  the  United  States 


because  the  operating  environment, 
technology,  data  collection,  and 
equipment  differ  in  a  variety  of  ways. 
However,  the  risk  aaaaaament  computes 
fatality  rates  based  cm  available 
information  for  the  TGV  system  in 
France  and  the  NEC,  and  those  rates 
provide  some  context  to  the  accident 
data.  According  to  the  risk  assessment, 
the  normalized  passenger  risk 
calculated  in  per  billion  passenger-miles 
for  the  TGV  system  in  France  is  5.9%  of 
that  for  the  1994  NEC. 

FRA  understands  that  differences  of 
opinion  may  exist  concerning 
methodology  or  conclusions  reached  in 
the  FOX/FDOT  risk  assessment 
Moreover,  as  explained  below,  FRA's 
s«diBty  determinations  abou^the  FOX 
system  are  based  on  its  own  careful 
analysis  of  the  proposed  system  and  the 
existing  French  system.  However,  the 
Agency  believes  the  document  presents 
useful  data  concerning  the  geuOTal 
safety  of  the  French  TGV  system. 

FICA,  in  conjunction  witn  the  Voipe 
National  Transportation  Systems  Center 
(VoIpe).  has  studied  the  French  TGV 
system  extensively.  FRA  and  Volpe 
technical  staff  visited  France  and 
Belgium  in  order  to  examine  the  TGV 
system  in  operation,  to  review  the  signal 
system  testing  as  it  is  conducted,  and  to 
pose  questions  to  representatives  of  the 
SNCF  concerning  details  of  the  system. 

FRA  and  Volpe  staff  visited  a 
manufacturing  plant  in  eastern  France 
where  the  equipment  is  constructed, 
and  met  with  the  plant's  staff  to  discuss 
equipment  design,  crashworthiness, 
operating  characteristics,  and 
construction.  FRA  and  Volpe  staff 
visited  a  central  train  dispatching 
center,  and  studied  the  practices  and 
required  procedures  that  train 
dispatchers  follow  to  prevrot  train 
collisions.  FRA  and  Volpe  staff  spent 
several  days  at  the  signal  system  test 
track  in  Belgium  to  review  the  test 
procedures  and  test  resiilts  with  SNCF 
personnel.  In  addition,  FRA  has 
maintained  communications  with 
personnel  at  the  test  site  to  follow  the 
prograai  of  the  signal  testing  as  it 
proceeds. 

FRA  and  Volpe  staff  visited  a  TGV 
repair  facility  in  order  to  analyze  the 
existing  facility  design,  and  employee 
practices  at  repair  facilities  generally.  At 
the  repair  site.  Agency  staff  received 
training  from  SNCF  personnel  on  the 
operation  of  the  major  components  of 
the  TGV  rolling  stock,  and  the 
inspection  and  maintenance  frequencies 
that  have  been  established  over  time  by 
the  SNCF. 

Agency  and  Volpe  staff  met  with 
representatives  of  the  French 
government  and  the  SNCF  in  a  series  of 


meetingB.  and  discussed  a  variety  of 
questions  concerning  governmental 
oversight  of  the  TGV  operation,  aimual 
safisty  reviews,  the  process  by  which  the 
SNCF  revises  the  TGV  system  safety 
plan.  pOTSonnel  qualifications,  operating 
rules,  track  maintenance  and  repair,  and 
the  development  of  new  equipment 

Personnel  from  Volpe  have  studied 
and  prepared  reports  on  the  French 
TGV,  which  not  only  provide  a  bn>ad 
overview  of  the  system,  but  also 
examine  individual  components  and 
operating  practices  of  the  system.  This, 
in  combination  with  Volpe's  broad 
expertise  in  the  area  of  high  speed  rail 
systenu  generally,  aided  the  FRA  team 
to  make  effective  and  rapid  comparisons 
and  assessments  of  the  relative  siafety  of 
all  aspects  of  the  French  TGV  as  the 
comprehensive  review  proceeded. 
Based  on  its  own  review  of  all  of  the 
information  received,  FRA  possesses  a 
high  level  of  confidence  in  the  safety  of 
many  of  the  major  elements  of  the 
French  system  that  will  be  duplicated  in 
Florida. 

Safaty  Characteristics  of  the  FOX 
Sjrslem 

The  FOX  system  planned  for 
development  in  Florida  contains  safaty 
features  that  do  not  exist  on  the  TGV 
system  in  France,  and  so  presumably. 
Fox  has  the  potential  to  surpass  the 
level  of  safety  that  exists  on  the  TGV 
high  speed  lines.  The  primary 
improvements  include  lower  traffic 
density,  no  opportunity  for  mixed 
traffic,  an  expanded  intrusion  protection 
system,  fswer  underpasses  and 
overpasses,  an  advanced  technology 
signal  system,  and  the  addition  of 
protective  station  platform  doors.  In 
addition,  the  FOX  system  includes 
several  attributes  that  do  not  exist  on 
passenger  lines  in  the  U.S..  which  are 
discussed  below,  that  should  also 
enhance  the  overall  safety  of  the 
program. 

llae  traffic  density  will  be  lower  in 
Florida  than  that  of  the  TGV  system  in 
France.  FOX  anticipates  operating  a 
maximum  of  eighteen  trains  per  day  in 
the  first  two  ]rears  of  operation,  at  a  rate 
of  approximately  one  train  every  thirty 
minutes.  FOX  plans  to  increase  the 
number  to  twenty-six  per  day  afterward. 
In  France,  approximately  184  TGV 
trains  run  per  day.  Traffic  density  has 
generally  been  associated  with  train 
accidents  and  incidents,  and  can  impact 
the  likelihood  and  severity  of  train 
accidents.  The  expanded  train  departure 
intervals  on  FOX  are  expected  to  reduce 
the  risk  of  one  train  overtaking  another 
or  train-to-train  collisions. 

FOX  will  operate  over  a  dedicated 
right-of-way  that  will  not  include  freight 
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traffic  or  other  types  of  passenger 
equipment.  The  high  speed  track  in 
France  is  connected  directiy  to 
conventional  lines  and  so  the  risk  of 
freight  penetrating  the  high  speed  tracks 
exists.  In  Florida,  the  track  will  not  be 
connected  to  rail  lines  that  carry  freight 
traffic.  The  only  freight  equipment  that 
will  be  permitted  on  the  FOX  system  is 
that  involved  in  FOX  maintenance  or 
rescue  operations.  This  is  a  significant 
factor  that  will  eliminate  or  reduce  a 
variety  of  risks.  First,  the  likelihood  of 
a  freight-to-passenger  trainset  collision, 
and  the  high  casualty  rates  that  would 
accompany  such  a  collision,  will  be 
nearly  eliminated.  Second,  the  absence 
of  freight  traffic  will  minimize  track 
degradation  that  occurs  with  the 
transport  of  heavy  loads,  which  in  turn 
will  reduce  the  risk  of  track  defects  that 
cause  train  derailments.  Finally,  train 
dispatchers  will  not  manage  districts 
that  cany  mixed  passenger  and  freight 
loads,  and  so  the  stress  cmd  confusion 
that  may  result  from  freight  and 
passenger  route  scheduling  will  be 
eliminated. 

There  will  no  public  at-grade 
crossings  on  the  FOX  system,  and  so  the 
risk  of  a  highway-rail  grade  crossing 
accident  will  be  eliminated.  There  are 
no  public  at-grade  crossings  on  the  TGV 
high  speed  lines  in  France,  but 
highway-rail  grade  crossings  are 
prevalent  on  the  U.S.  rail  system,  and 
accoimt  for  many  human  injuries  and 
fatalities.  This  aspect  of  the  FOX  system 
greedy  reduces  the  risk  of  casualties  to 
railroad  employees,  passengers,  and 
road  travelers  ^ong  the  FOX  right-of- 
way. 

FOX  will  install  fencing  that  runs  the 
length  of  the  right-of-way  to  restrict 
unauthorized  entry,  which  should 
'-minimize  the  risk  of  accidents  involving 
trespassers  and  animals.  In  addition,  the 
FOX  system  will  include  detection 
sjrstems  for  intrusion,  high  wind,  flood 
conditions,  and  rolling  stock  that 
contains  dragging  equipment  These 
detection  systems  will  be  coimected  to 
the  signal  system,  and  will  notify  the 
main  dispatching  center  when 
hazardous  events  occur.  Some  of  these 
features  do  not  exist  on  the  French  TGV, 
and  most  do  not  currently  exist  on 
American  railroads.  It  is  expected  that 
they  will  enhance  safety  for  the  FOX 
system. 

The  French  TGV  operates  over  a 
system  that  includes  490  overpasses  and 
676  underpasses.  Current  plans  for  FOX 
indicate  that  there  will  be 
approximately  100  overpasses  and  60 
imderpasses.  In  addition,  there  will  be 
no  moveable  bridges  on  the  Florida 
system,  structures  that,  like  overpasses 
and  underpasses,  tend  to  increase  the 


need  for  maintenance  and  the  risk  of 
incident 

FOX  will  utilize  a  new  signal  and 
train  control  system  that  is  not  currenUy 
in  revenue  service  anywhere  in  the 
world.  Trainsets  in  Belgium  are  testing 
the  system,  which  is  a  form  of  Positive 
Train  Control  (PTC),  and  it  is 
anticipated  that  before  FOX  commences 
revenue  operations,  the  system  will  be 
certified  and  in  use  in  Europe.  Although 
FRA  and  others  familiar  with  the  system 
generally  believe  that  this  new  variety  of 
signaling  will  increase  railroad  safety, 
there  may  be  some  risk  associated  with 
the  introduction  of  this  new  component 
to  an  operative  railroad  system.  The  risk 
assessment  prepared  for  FOX  and  FOOT 
does  not  address  this  factor.  However, 
FRA  believes  that  this  item  deserves 
significant  attention,  given  the 
ramifications  of  a  signal  system  failure 
on  high  speed  passenger  lines.  This 
issue  deserves  particular  concern  in 
Florida  because  of  the  significant  risk 
that  exists  there  of  extreme  weather 
conditions,  i.e.,  lightning  strikes, 
'  hurricanes,  and  flooding  which  could 
require  refatively  frequent  exercise  of 
the  safety-critical  featiues  of  this  signal 
system.  As  the  risk  assessment  notes, 
these  are  conditions  that  do  not  exist  in 
France.  FRA  must  be  very  cautious  in 
esteblishing  standards  for  a  system  that 
has  not  been  used  in  revenue  service, 
and  that  will  be  expected  to  fimction 
without  fail  in  a  location  where 
catastrophic  weather  conditions  are  not 
rare.  Therefore,  FRA  proposes  as  a 
requirement  in  this  NPRM,  a  process  in 
which  an  independent  entity  with 
proven  techniial  expertise  will  condiict 
a  review  of  the  safety  of  the  safety- 
critical  hardware  and  software 
microprocessor-based  elements  of  the 
signal  system,  which  will  be  submitted 
to  FRA.  The  proposed  standards  include 
a  brief  acceptance  procedure  that  would 
follow  this  submission  and  precede 
implementetion  of  the  signal  system  as 
finally  configured.  FRA  anticipates  that 
this  sort  of  process  will  accompany 
certification  of  the  system  in  Europe, 
which  will  likely  pred^e  FOX 
operations.  Given  the  risks  presented  by 
a  signaling  failure  on  a  passenger  line 
traveling  at  speeds  of  200  mph,  the 
Agency  believes  it  is  necessary  to 
implement  standards  that  formalize 
such  a  peer  review  process  for  FOX  in 
this  country.  This  is  very  similar  to 
procedures  that  FRA  has  required  other 
entities  to  follow  concerning  signal 
systems.  However,  FRA  invites 
conunent  on  this  and  all  other  proposals 
set  forth  in  the  NPRM  from  interested 
and  expert  parties,  particularly  as  to  the 
criteria  that  should  be  addressed  in  the 


peer  review,  or  other  avenues  of 
achieving  the  same  end. 

Although  FRA  does  not  currently 
enforce  safety  standards  concerning 
passenger  stations,  it  is  important  to 
note  that  the  FOX  system  will  include 
protective  doors  on  the  station  platforms 
to  prevent  the  risk  of  iniury  from  loose 
equipment  or  flying  debris.  As  the  TGV 
safety  record  discussed  above  points 
out,  passengers  waiting  to  board  face  the 
risk  of  injury  unless  shielded  by  the  sort 
of  protection  that  will  be  included  in 
the  FOX  system. 

There  are  certain  advantages  to 
building  this  new  railroad  system, 
particulariy  relating  to  roadbed  and 
infrastructure,  that  accrue  simply 
because  construction  will  be  designed  to 
suit  all  components  of  the  system.  For 
instance,  the  right-of-way  may  be 
selected  to  suit  the  needs  of  the  track 
and  signaling  system.  Track  curves  will 
be  minimized  during  track  layout  and 
designed  to  accommodate  speeds  in 
excess  of  the  mayiTnuTT^  revenue  service 
speed  of  200  mph.  However,  it  is 
important  to  acknowledge,  as  the  risk 
assessment  does,  that  unique  system 
aspects  such  as  sink  holes  are  an  evw- 
present  potential  problem  in  Florida, 
and  decrease  the  safety  of  the  FOX 
system  unless  mitigated.  FOX  plans  to 
use  geotechnical  analysis  to  look  for 
indicators  of  sinkhole  activity  prior  to 
installing  the  track  infrastriicture.  FRA's 
proposal  includes  a  proviso  that  any 
abnormalities  which  arise  in  the 
construction  phase  of  development 
must  be  recorded,  and  that  all  actions 
taken  in  response  to  the  abnormality 
must  be  documented.  Also,  this  hanrd 
must  be  accounted  for  in  the  FOX 
system  safety  plan,  which  will  be 
developed  prior  to  conunencing 
construction.  FHA  seel^s  comment  from 
intnested  parties  and  experts  on  this 
subject  to  determine  other  methods  for 
managing  this  risk  effectively. 

There  are  two  other  potential  areas  of 
risk  that  warrant  particular  attention. 
Neither  is  fully  addressed  in  the  FOX/ 
FOOT  risk  assessment  The  first 
involves  the  increase  in  TGV  speed  from 
a  maximum  of  186  mph,  which  is 
currentiy  used  in  French  operations,  to 
2(X)  mph,  which  is  proposed  for  Florida 
operations.  The  risk  assessment  states 
that  French  TGV  plans  to  increase  the 
operating  speed  to  200  mph,  and  a 
safety  record  will  have  developed  in 
France  prior  to  FOX  operations  in 
Florida.  Unfortimately,  FRA  finds  itself 
in  the  position  of  writing  safety 
standards  for  the  system  at  this  jiuicture, 
when  the  appropriate  safety  record 
concerning  these  enhanced  speeds  is 
unformed.  As  is  also  noted  in  the  risk 
assessment,  higher  train  s{>eed  tends  to 


65482 


Fedwal  Ragistn-  /  Vol.  62.  No.  239  /  Friday.  December  12.  1997  /  Proposed  Rules 


incraue  the  MWlty  of  accidents.  The 
FOX  system  sefaty  plan  must  address 
this  issue,  but  we  also  seek  comment 
firom  interested  parties  and  experts  as  to 
the  enhanced  risk  involved,  if  any,  and 
other  viable  methods  of  addressing  it. 

Second.  FRA  believes  that  there  is  a 
risk,  however  intangible,  that  arises 
from  moving  this  European  nytem  to  ■ 
new  culture  where  the  pertinent 
institutional  knowledge  is  not  abundant 
and  the  role  of  the  government  in 
supporting  operations  is  quite  different. 
For  instance,  rolling  stock  maintenance 
personnel  on  FOX  will  be  expected  to 
inspect  and  maintain  equipment  using 
iinftimilUr  tools,  in  diuMtlcally 
different  repair  facilities,  on  equipment 
that  utilixas  computers  to  achieve  what 
is  traditionally  done  in  the  U.S.  by 
visual  and  manual  means.  No  amount  of 
training  can  achieve  the  level  of 
professional  insight  that  fifteen  jraara  of 
experience  on  the  equipment  would 
produce.  The  risk  assessment  alludes  to 
this  factor  in  passing,  and  seems  to 
indicate  that  so  long  as  the  TGV 
equipment,  inspection  frequencies,  and 
procedures  are  Implemented  on  FOX. 
nothing  is  lost  and  no  risk  ensues. 

FRA  agrees  that  it  is  very  difficult  to 
quantify  the  value  of  institutional 
knowledge  in  a  system  as  large  as  the 
French  TGV  or  FOX.  However,  this  is 
not  a  factor  that  the  Agency  can  or 
desires  to  overlook.  In  discussions  with 
FRA.  FOX  and  FDOT  have  indicated 
that  they  plan  to  bring  TGV 
professionals  into  the  training, 
maintenance,  and  operation  of  the 
system.  However,  it  is  impossible  to 
know  at  this  point  whether  or  to  what 
extent  that  participation  will  occur,  as 
revenue  operations  are  not  planned  to 
commence  until  2004.  A  variety  of 
events  may  occur  between  now  and 
then  to  make  those  plans  difficult  or 
impossible  to  achieve. 

Also  factored  into  this  issue  of  risk,  is 
the  knowledge  that  the  TGV  has  a 
different  cost  accounting  structure,  in 
which  the  daily  safety  of  the  operation 
is  not  compromised  by  short-term 
operating  costs  and  long-term  capitol 
costs.  The  SNCF  may  be  able  to  make 
purchases  and  decisions  that  a  private 
entity  would  be  unable  to  accomplish. 
FRA  is  certain  that  all  reputable 
transportation  companiaa  have  at  their 
first  priority  the  safety  of  paMaagHB  and 
employees.  However,  the  need  to  be 
profitable  in  a  privately  financial 
context  undeniably  plays  a  role  in 
decision  making  that  on  occasion 
impacts  lafisty.  FRA  believes  that  there 
may  be  a  connection  between  the  TGV's 
superb  safety  record  and  the  degree  to 
which  the  system  is  financially 
supported  that  will  not  exist  on  the  FOX 


system.  There  is  no  «vay  of  knowing 
with  certainty  whether  TGV  safety  is 
due  in  some  measure  to  its  financial 
structxue.  Similarly,  there  is  no  way  of 
ascertaining  at  this  point  whether  the 
loas  of  comprehensive  institutional 
knowledge  that  is  bound  to  occur  in 
Florida  will  impact  the  safety  of  the 
operation.  However.  FRA  believes  that 
the  potential  for  these  safety  risks  is 
sufficient  to  make  preventative 
measures  sensible. 

In  this  proposal,  FRA  seeks  to  address 
these  concerns  with  standards  that 
provide  a  very  high  level  of  safety  jn 
areas  where  FRA  believes  French  TCV 
safety  cannot  or  will  not  be  met  in 
Florida.  FRA  anticipates  that  the 
petitioner  may  object  to  the  imfxraition 
of  certain  of  the  proposed  standards  that 
require  more  than  is  currently  the 
practice  in  France.  Howrever,  given  the 
risk  factors  outlined  above,  the  grave 
potential  for  human  loss  in  the  event  of 
an  accident,  and  the  fiexibility  that  is 
incorporated  into  the  proposal,  FRA 
believes  at  this  time  that  any  perceived 
burdens  are  justified. 

Syatan  Safety 

System  safety  is  the  cornerstone  of  the 
French  TGV.  and  as  proposed  in  these 
standards,  the  heart  of  the  FOX  high 
speed  rail  system.  The  systems 
approach  to  safety  is  used  pervasively  in 
a  variety  of  Industries  to  reduce  the 
likelihood  and  occurrence  of  accidents 
and  injuries.  FRA  has  discussed  the 
need  for  this  approach  to  safety  in  t¥fo 
recent  rulemakings.  Passenger  Train 
Emergency  Standards.  62  FR  8330 
(February  24,  1996).  and  Passenger 
Equipment  Safaty  Standards.  62  FR 
49728  (September  23,  1997).  This 
concept  requires  an  organization  to 
identify,  evaluate,  and  reduce  or 
eliminate  safety  hazards  that  exist  in 
any  portion  of  the  organization's 
"system."  or  may  be  caused  by 
interrefationships  between  various 
components  of  that  system,  and  create  a 
system  safety  plan  to  reflect  those 
evaluations.  Where  possible,  the 
development  of  a  system  safety  plan 
praoedes  the  design,  construction,  and 
operation  of  the  system,  so  that 
potential  risks  are  eliminated  at  the 
earliest  poesible  opportiinity.  Once  in 

filace.  system  safety  plans  are  viewed  as 
iving  documents,  which  should  be 
updated  as  circumstances  change,  new 
information  becomes  available,  or  goals 
shifi.  Therefore,  incremental  changes 
may  be  made  on  a  daily  basis,  if 
appropriate,  to  reflect  the  safety  needs 
of  the  organization.  Typically,  system 
safety  plans  should  be  formally  updated 
on  an  annual  basis,  in  order  to  maintain 


their  utility  in  advancing  safety  with  the 
best  information  available. 

The  French  TGV  utilizes  a  system 
safsfy  approech  whose  primary  goal  or 
philosophy  is  to  avoid  collisions.  This 
varies  from  an  accident-mitigation 
philosophy,  which  seeks  to  maximize 
protection  for  employees  and  others  at 
risk  in  the  event  of  an  accident  The 
FOX  system,  as  planned,  will  operate 
under  the  theory  of  collision-avoidance. 
Examples  of  this  philosophy  at  work  in 
the  dmign  of  the  system  are:  the  grade 
separated  right-of-way  that  excludes 
public  at-graide  crossings;  double  track 
that  will  facilitate  train  movements  side- 
by-side  rather  than  end-to-end;  and  the 
FTC-style  signal  system  that  will 
prevent  trains  from  being  routed  on 
collision  courses,  whether  meeting  or 
overtaking. 

Subpart  B  of  the  NPRM  requires  FOX 
to  prepare  a  system  safety  plan.  For  the 
most  part,  these  proposed  standards 
parallel  the  FOX  Petition,  and  address 
every  phase  and  component  of  the  FOX 
system.  However,  FRA's  proposal  also 
includes  the  proviso  that  FOX  submit 
the  system  safety  plan  to  FRA  for 
approval  one  year  after  the  effective  date 
of  the  final  rule  in  this  matter,  and  that 
the  plan  be  updated  at  least  annually. 
Based  on  the  philosophy  of  systems 
planning,  FRA  believes  that  initiating 
this  process  prior  to  design  and 
construction  is  critical  to  the 
development  of  a  complete  system 
safety  plan  and  a  safe  high  speed  rail 
system.  FRA  understands,  however,  that 
this  rulemaking  proceeding  predates 
much  of  the  work  involved  in  the 
Florida  project,  and  so  filing  a  complete 
system  safety  plan  within  one  year  of 
the  final  rule  may  be  difficult  FRA 
seeks  comment  on  this  proposal, 
including  suggestions  for  other  methods 
of  addressing  this  issue.  For  instance, 
perliaps  the  standard  should  impose  a 
tiered  completion  date  for  portions  of 
the  system  safety  plan.  On  the  other 
hand,  a  tiered  system  may  undermine 
the  purpose  and  philosophy  of  the 
system  safety  approach.  FRA  would  find 
it  helpfnl  to  know  exactiy  when  FDOT 
and  FOX  plan  to  initiate  the  final 
design,  based  on  the  specific  right-of- 
way  chosen,  and  the  construction  of  the 
system.  This  information  would  likely 
inform  the  Agency's  decision  on  the 
appropriate  timing  for  submission  of  the 
system  safety  plan.  It  is  important  to 
note,  however,  that  while  FRA  has  not 
predetermined  the  specific  outcome  of 
this  issue,  the  Agency  believes  in 
general  terms  that  a  fairly 
comprehensive  system  safety  plan 
should  precede  the  design  and 
construction  phases  of  the  FOX  system. 
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FRA's  Propoaal 

FRA  has  made  every  attempt  in  this 
NPRM  to  facilitate  the  transfisr  of  the 
excellence  of  the  French  equipment  and 
operation,  by  proposing  standards  that 
would  permit  the  TGV  equipment  and 
procedures  to  operate  in  the  U.S.  in  the 
same  fashion  as  is  done  in  France. 
However,  in  several  areas,  FRA  has  gone 
beyond  or  varied  from  the  French 
standards  and  practices  where  the 
Agency  believed  it  necessary  to  do  so  in 
order  to  ensure  the  highest  level  of 
safety.  FRA's  proposal  includes 
requirements,  organized  in  chapters  by 
subject  matter,  to  address  general  legal 
principles,  system  safety,  signaling, 
track,  rolling  stock,  operating  practices, 
system  qualification  testing,  personnel 
qualifications,  and  power  distribution. 
In  addition,  the  proposal  adopts  and 
incorporates  by  refereiu»  several 
existing  r^ulations  that  apply  generally 
to  all  railroads  operating  in  the  U.S. 
These  are  listed  specifically  in  Subpart 
A  of  the  NPRM,  and  constitute  areas  in 
which  FOX  needs  no  special  treatment 
In  other  words,  for  these  safety 
disciplines,  FOX  is  so  similar  to  the 
general  railroad  industry  that  no  new 
standards  are  necessary.  For  instance. 
FRA's  alcohol  and  drug  regulations 
impose  no  burdens  that  are  inherenUy 
impossible  for  FOX  to  meet  or  that  are 
inconsistent  with  the  FOX  operation, 
and  so  these  standards  and  any  future 
amendments  to  them  would  apply  to 
FOX. 

FRA's  proposal  is  similar  in  many 
ways  to  the  Petition  FOX  filed.  The  FOX 
consortium  includes  entities  that  have 
been  involved  with  the  design, 
construction,  and  operation  of  the  TGV 
equipment,  and  so  FRA  has  made  every 
effort  to  study  their  submission  and 
replicate  it  in  proposed  standards  where 
appropriate.  Their  assistance  in  this 
rulemaking  proceeding  is,  and  will 
continue  to  be,  quite  informative  and 
helpful.  However,  it  is  important  to  note 
that  railroads  in  the  U.S.  operate  under 
a  different  legal  framework  than  exists 
in  France,  and  the  differences  are 
relevant  in  understanding  why  FRA 
changed  some  standards  in  the  NPRM 
that  were  not  in  the  Petition. 

The  French  government  has  issued 
laws  which  broadly  call  for  a  safe 
railroad  system,  but  which  delegate  that 
responsibility,  in  large  measure,  to  the 
SNCF.  Therefore,  the  SNCF.  or  TGV 
operator,  establishes  its  own  safety 
parameters  and  implements  them.  Each 
year,  the  SNCF  files  a  report  with  the 
government  that  ouUines  the  safety 
record  of  the  previous  year,  emerging 
trends,  and  proposed  changes  to  the 
operation.  However,  there  are  no 


government-issued  regulations  that 
mandate  TGV  activities  or  authorize 
enforcement  of  rules.  There  is  no 
relationship  equivalent  to  this  in  the 
U.S.  regulatory  or  transportation  system. 
There  are  political,  l^al,  cultural,  and 
financial  differences  at  work  here,  and 
the  result  is  that  the  FOX  Petition 
omitted  some  internal  SNCF  guidelines 
that  FRA  believes  would  or  should  be 
regulations  in  the  U.S.  system.  For 
instance,  some  of  the  FOX  supplemental 
matwials  include  a  list  of  rolling  stock 
components  that  are  inspected  at 
specified  intervals  in  France.  These 
intervals  and  items  developed  internally 
at  SNCF  over  years  of  op««tional 
experience.  Although  FOX  has 
expressed  the  intention  to  follow  the 
SNCF  internal  guidelines  iivFlorida, 
FRA  believes  that  these  guidelines 
should  be  part  of  the  minimiim  Federal 
standards  for  the  FOX  system.  Similarly, 
FRA  has  included  a  proviso  in  the 
Operating  Practices  Subpart  that 
requires  FRA  approval  of  the  FOX 
safety-critical  operating  rules  prior  to 
commencing  operations.  This  was  not 
put  of  the  Petition,  but  FRA  proposes 
it  in  the  interest  of  ensuring  tiiat  the 
internal,  and  at  this  time,  undisclosed, 
SNCF-TGV  opoating  rules  wiU  be 
fiolloMfed  on  FOX.  FRA  values  the 
internal  guidelines  that  have  developed 
in  FraiK:e  over  many  areas,  believes  that 
they  may  be  equivalent  to  U.S.  Federal 
safety  standards,  and  desires  to 
incorporate  them  into  the  minimnnT 
Federal  standards. 

In  addition  to  the  reasons  discussed 
above,  the  NPRM  takes  a  different 
approach  on  some  issues  from  that 
found  in  the  Petition,  based  on  the 
regulatory  program  that  exists  in  tiiis 
country,  which  has  governed  railroad 
operations  for  decades.  FRA  has  a 
mandate  to  devise  standards  that  protect 
the  public,  have  a  rational  basis,  and  do 
not  impose  needless  cost  FRA's  existing 
regulatory  program  achieves  these  goals, 
and  therefore,  it  would  be  unwise  to 
vary  from  it  greaUy  unless  the  subject 
matter  requires  a  substantiaUy  different 
treatment  given  the  nature  of  the  FOX 
system.  If  FRA  were  to  stray 
significanUy  from  the  existing  U.S. 
safety  standards  in  this  proceeding, 
despite  the  fact  that  it  wiHl  only  apply 
to  FOX,  serious  questions  might  be 
raised  concerning  the  appropriateness  of 
this  proposal. 

It  IS  important  to  note  that  this 
proposal  and  many  individual  standards 
in  it  would  be  inappropriate  for  any 
other  U.S.  passenger  or  freight 
operation.  The  safety  features  of  the 
FOX  system,  taken  as  a  whole,  do  not 
exist  in  combination  on  any  other 
railroad  in  this  country.  This 


uniqueness  is  the  basis  on  which  the 
proposal  is  made,  and  the  treatment  irf 
any  specific  issue  here  should  not  be 
viewed  as  a  regulatory  trend  for 
passenger  operations  generally.  In  this 
proposal,  FRA  has  relied  to  a  great 
extent  on  the  operating  environment  in 
which  FOX  will  exist  and  unless  that 
environment  is  duplicated  in  identical 
fashion  elsewhere,  these  standards 
would  not  be  suitable. 

FRA  believes  that  this  proposal 
includes  a  reasonable  and  effiective 
blend  of  proven  practices  and 
procedures  from  both  the  French  TGV 
sjrstem  and  American  railroading. 
However,  with  publication  of  this 
NPRM,  FRA  invites  ccHnment  from  all 
interested  parties  on  each  standard 
proposed.  FRA  requests  comments  on 
whether  less  or  more  permissive 
standards  should  be  adopted,  widi 
supporting  rationale;  wlMBther 
inspection  frequencies  should  be 
increased  or  decreased,  or  are  sufficient 
as  written,  with  supporting  rationale; 
whether  FRA  should  widen  or  narrow 
the  scope  of  subject  matters  covered  by 
standanls  for  the  FOX  system,  and  the 
reasons  for  such  a  ctiange;  wliether  FRA 
has  assessed  accurately  the  safety  of 
French  TGV  and  the  risks  that  may  arise 
on  the  FOX  system  in  Florida;  and  any 
other  areas  that  commentera  deem 
necessary  in  order  to  produce  final 
safety  standards  that  are  effective. 

Section-fay-Seclioa  Analyais 

Subpart  A — General  Requirements 
Section  243.1    Purpose  and  Scope 

Paragraph  (a)  states  that  the  purpose 
of  this  proposal  is  to  prevent  accidents, 
injuries,  and  property  damage  that 
could  result  from  operation  of  FOX.  or 
"Railroad."  as  the  system  is  called 
throughout  the  rule  text  Also,  this 
section  explains  that  the  scope  of  the 
Part  is  to  provide  minimum  Federal 
safety  standards  for  the  Railroad.  The 
Railroad  may  adopt  more  stringent 
requirements  so  long  as  they  are  not 
inconsistent  with  this  rule.  '' 

Section  243.3    Applicability 

Paragraph  (a)  of  this  section  explains 
that  this  Part  would  apply  only  to  the 
FOX  system  in  Florida,  and  not  to  any 
other  railroad  operating  in  the  U.S. 
Also,  this  paragraph  restricts  the  FOX 
operation  to  the  specific  boundaries  that 
are  described  in  the  system  description, 
§  243.13  of  the  rule,  unless  FOX  obtains 
prior  approval  frtim  FRA.  Therefore,  if 
FOX  desires  to  build  a  new  line  in  tlie 
future,  the  Railroad  would  have  to 
receive  FRA  approval  prior  to 
commencing  operations  on  that  line. 
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(The  tei-m  "approval"  is  used  loosely 
here.  Conceivably.  FOX  could  file  s 
Petition  for  Rulemaking  amending  the 
system  description  to  include  the  new 
line,  and  FHA's  issuance  of  the  new 
section  would  achieve  the  desired 
residt.)  FRA  believes  that  such  approval 
would  be  necessary  to  ensure  that  the 
new  line  meets  all  of  the  appropriate 
standards  that  exist  in  this  Part.  For 
instance,  there  could  be  no  grade 
crossings  or  mixed  traffic  on  the  line. 
The  TGV  equipment  is  structurally 
different  than  passenger  equipment 
currently  in  use  in  this  countiy,  and 
would  not  respond  to  a  collision  with  a 
freight  train  in  the  same  manner.  The 
standards  in  this  proposal  permit  200 
mph  travel  with  this  equiptaient  because 
of  the  other  operating  conditions  that 
exist  on  FOX,  and  FRA  must  ensure  that 
those  conditions  also  exist  on  any  new 
linaa  that  develop.  Par«grapb  (a)  reflects 
the  fact  that  the  standaids  in  this 
proposed  rule  of  particular  applicability 
are  appropriate  for  the  FOX  system  only 
when  all  of  the  system  elements  are 
present;  the  systems  approach  demands 
this  result.  If  an  integral  portion  of  the 
system  disappears,  all  of  the  standards 
would  have  to  be  reevaluated. 

Paragiraph  (b)  of  this  section  states 
that  Part  243.  rather  than  the  general 
safety  standards  currently  found  in  Title 
49  of  the  Code  of  Federal  Regulations 
(CFR),  would  govern  the  FOX  system. 
However,  in  recognition  of  the  feet  that 
the  FOX  system  is  similar  or  identical 
to  conventional  railroad  operations  in 
certain  areas,  this  paragraph  also  states 
that  some  of  the  general  standards, 
which  are  adopted  and  incorporated  in 
paragraph  (c),  shall  apply  to  POX. 
Paragraphs  (b)  and  (c)  work  in 
conjiuiction  with  one  another,  so  that 
the  two  taken  as  a  whole  constitute  all 
of  the  railroad  safety  regulations  that 
would  apply  to  FOX  at  this  time. 
Therefore,  any  regulations  found  in 
Title  49  of  the  CFR  that  have  not  been 
adopted  and  incorporated  in  paragraph 
(c)  do  not  apply  to  FOX. 

Paragraph  (c)  of  this  section  lists  the 
general  railroad  safety  standards  found 
in  Title  49  of  the  CFR.  that  apply  to  the 
FOX  system.  The  subject  areas  are:  Part 
209,  Safety  Enforcement  Procedures; 
Part  210.  Railroad  Noise  Emission 
Compliance  Regulations;  Part  211,  Rules 
of  Practice;  Part  212.  State  Safety 
Participation  Regulations;  Part  214, 
Railroad  Workplace  Safety:  Part  216, 
Special  Notice  and  Emergency  Order 
Procedures;  Part  218,  Railroad 
Operating  Practices:  Part  219.  Control  of 
Alcohol  and  Drug  Use;  Part  220,  Radio 
Standards  and  Proceduna;  Part  225, 
Railroad  Accidents/Incidents:  Reports. 
Classification,  and  Investigations;  Part 


228,  Houn  of  Service  of  Railroad 
Employees;  §  135  of  Part  229,  Event 
Recordera;  Part  235,  except  §  235.7, 
Instructions  Governing  Applications  for 
Approval  of  a  Discontinuance  or 
Misterial  Modification  of  a  Signal 
System  or  Relief  from  the  Requirements 
of  Part  236;  Part  240,  except  §§  240.227 
and  240.229,  Qualification  and 
Certification  of  Locomotive  Engineers; 
Part  215,  Railroad  Freight  Car 
Standards.  Part  229.  Railroad 
Locomotive  Safety  Standards.  Part  232. 
Locomotive  Inspection,  Part  231. 
Railroad  Safety  Appliance  Standards, 
and  Part  232.  Railroad  Power  Brakes 
and  Drawban  shall  all  apply  to  the  FOX 
conventional  equipment;  and  FRA's 
profKwed  Passenger  Train  Emergency 
Standards,  which  will  be  codified  when 
finalized  in  49  CFR  Part  239.  Because 
these  standards  are  suitable  to  applr  to 
the  POX  system  as  tbey  are  cunrentfy 
written.  FRA  is  adopting  and 
incorporating  them  to  avoid  massive 
reprinting.  As  has  been  stated  earlier  in 
this  proposal,  each  of  these  standards 
address  safety  issues  in  a  manner  that  is 
consistent  with  the  FOX  operation. 

While  the  relevance  to  rOX  of  most 
of  the  incorporated  rules  is  clear,  the 
relevance  of  some  CFR  parts  and  the 
reasons  that  some  sections  are 
specifically  not  adopted  requires  some 
discussion.  First,  49  CFR  235.7  of  the 
signal  modification  standards  permits  a 
railroad  to  forego  filing  an  application 
for  approval  concerning  certain  signal 
modifications.  FRA  believes  that  the 
more  prudent  approach  would  be  to 
require  FOX  to  apply  for  any 
modifications  of  its  signal  system  for 
several  reasons.  The  system  FOX  plans 
to  utilize  does  not  possess  a  long 
revenue  service  safety  history  for  which 
future  events  are  predictable.  As 
planned,  the  system  will  carry 
thousands  of  passengers  each  year,  and 
the  cost  in  human  lives  for  a  signal 
failure  could  be  catastrophic.  FRA 
believes  that  these  factors  point  to  the 
need  for  Federal  overaight  concerning 
any  modification  of  the  FOX  signal 
system.  Accordingly,  49  CFR  235.7  will 
not  apply  to  FOX.  Instead,  any 
modification  of  the  Railroad's  signal 
system  must  be  accounted  for  in  the 
sjrstem  safety  plan  and  be  done 
cautiously  in  order  to  enhance  the 
integrity  of  the  system  safety  approach. 

Second,  the  Petition  did  not  include 
Part  240  in  the  list  of  regulations  to  be 
incorporated  by  reference  in  this  rule. 
As  FRA  understands  it,  FOX  plans  to 
identify  the  personnel  who  will  operate 
the  power  cars  on  the  system  as 
"enginemen"  and  so  they  object  to  Part 
240  and  its  pervasive  use  of  the  term 
"locomotive  engineer."  FRA  chose  this 


term  in  Part  240  for  a  variety  of  reasons, 
none  of  which  relate  to  the  gender, 
union  status,  or  other  extraneous 
background  details  of  the  in-cab 
{>ersonnel  v€ho  direct  locomotive 
movements.  The  term  is  a  functional 
distinction  that  applies  to  the 
performance  of  a  locomotive  engineer, 
power  car  driver,  or  engineman. 
Therefore.  FRA  finds  no  merit  in 
reissuing  Part  240  in  this  proceeding  in 
order  to  change  the  tide  of  a  cadre  of 
employees.  FRA  has  no  interest  in 
mandating  the  use  of  any  occupational 
tide  on  any  railroad.  However,  the 
Agency  does  have  an  interest  in  and 
obligation  to  use  language  that  is 
gender-neutral  and  consistent  with 
existing  terminology,  to  the  fuUest 
extent  possible. 

It  is  also  important  to  note  that  FRA's 
proposal  does  not  incorporate  40  CFR 
240.227  and  49  CFR  240.229  for 
application  to  FOX.  These  sections 
relate  to  joint  operations  with  Canadian 
railroads,  and  with  other  railroads  in  the 
U.S.  Neither  of  these  scenarios  can 
occur  on  the  POX  system  for  reesons  of 
geography  and  more  importantly,  safety, 
and  therefore,  it  is  important  to  exclude 
these  sections  explicitly  from 
application  to  FOX. 

Third,  FRA's  proposal  includes  the 
adoption  of  several  existing  standards 
that  govern  the  maintenance, 
inspection,  and  operation  of 
conventional  freight  equipment  (Parts 
215.  229,  230.  231.  and  232).  FRA 
believes  that  these  requirements  must  be 
included  here  in  order  to  protect 
employees  and  the  public  in  instances 
where  conventional  equipment  must  be. 
used  on  the  FOX  operation.  As  FRA 
underatands  it,  FOX  will  likely  have  in 
its  fleet  conventional  railroad 
equipment  to  fecilitate  maintenance  and 
rescue  operations  in  yards  and  along  the 
right-of-way.  FRA  believes  that  where 
these  limited  operations  arise,  the 
existing  safety  standards  should  apply. 
There  is  nothing  in  the  Petition  or 
background  information  concerning 
FOX  that  would  make  application  of 
these  standards  inappropriate  or 
deleterious  to  safety.  Moreover,  the 
employees  involved  with  the  movement 
of  conventional  equipment  must  possess 
all  of  the  (Hotections  that  acctmipany 
conventional  operations  on  other 
properties. 

Fourth,  FRA  has  adopted  safety 
standards  relating  to  emergency 
preparedness  for  application  on  the 
FOX  iwtwork.  FRA  does  not  understand 
FOX  to  object  to  imposition  of  these 
standards,  but  because  they  were  in 
proposed,  rather  than  final,  form  at  the 
time  of  Petition  filing.  FOX  did  not  list 
them  among  the  standards  incorporated. 
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In  this  proposal.  FRA  adopts  the 
emergency  preparedness  standards  as 
proposed  at  this  time,  and  ultimately  as 
they  appear  in  final  form.  FHA 
anticipates  that  these  standards  will  be 
finalized  in  the  very  near  future  and 
codified  at  49  CFR  part  239.         _^ 

Finally,  FOX  expressed  the  desire  to 
adopt  and  incorporate  by  reference  the 
existing  general  safety  standards 
without  also  adopting  future 
amendments  to  these  standards.  FRA 
does  not  agree  with  this  approach  to  the 
general  safety  standards.  By  their  very 
nature,  these  standards  address  subject 
mattera  that  present  no  need  for  spctcial 
treatment  on  FOX.  Following  this  logic 
to  its  natural,  conclusion,  FRA  presumes 
that  amendments  to  these  same  subject 
matten  wUl  not  present  the  need  few 
special  proceedings  or  considerations 
for  FOX.  If  proposed  amendments  give 
rise  to  safety  concerns  on  the  FOX 
sjrstem,  FOX  «vill  have  every 
opportunity,  as  a  vital  and  responsible 
monber  of  the  U.S.  railroad  system,  to 
provide  comments  in  the  normal  course 
of  regulatory  process  in  those  areas. 

Paragraph  (d)  states  that  FOX  is  a 
railroad,  purauant  to  the  definition  set 
forth  by  statute,  which  includes,  in 
pertinent  part  "high  speed  ground 
transportation  systems  that  connect 
metropolitan  areas,  without  regard  to. 
whether  those  systems  use  new 
technologies  not  associated  with 
traditional railioads  *  *  "'Therefore, 
all  of  the  railroad  safety  statutes 
(including  those  pertaining  to  houn  of 
service)  apply  to  FOX.  except  portions 
of  the  former  Safety  Appliance  Acts, 
from  which  FRA  proposes  that  FOX  be 
exempted  du&to  the  advanced 
technology  in  use  that  makes  those 
requirements  unnecessary.  (The  issue  of 
new  technology  and  safety  appliances  is 
discussed  in  detail  in  the  analysis  of 
§243.15  below.) 

Paragraph  (e)  states  that  the 
measurement  values  provided  in  the 
rule  are  in  metric  form,  which  is  due  to 
the  fact  that  the  TGV  equipment  was 
designed  abroad  according  to  metric 
standards.  The  NPRM  includes  the  U.S. 
equivalent  to  provide  an  adequate  frame 
of  reference  for  interested  parties.  FRA 
has  some  concern  that  the  American 
Woricforce,  which  mnintaing  and 
inspects  conventional  railroad 
equipment  using  tools  and 
measurements  in  U.S.  standard  values, 
may  experience  a  period  of  adjustment 
in  converting  to  the  metric  system.  The 
FOX  personnel  qualification  program, 
set  forth  in  Subpiart  H.  must  aiddress  this 
potential  safety  factor. 


Section  243.5    Definitions 

As  a  general  rule  of  regulatory 
construction,  definitions  provide  clarity 
and  underatanding  to  the  reader. 
Defiiutions  should  not  include  legal 
reqiurements,  and  should  not  somehow 
hide  the  true  meaning  of  a  standard. 
FRA's  proposal  makes  changes  to  many 
definitions  that  were  provided  in  the 
Petition  where  those  definitions  were 
unclear,  contained  legal  requirements, 
or  limited  the  scope  of  a  standard's 
application.  In  addition,  FRA  has  added 
to  the  list  of  definitions  included  in  the 
Petition  where  necessary,  and  deleted 
those  that  involved  terms  not  used  in 
the  proposed  standards. 

Most  of  the  definitions  included  in 
this  section  have  been  published  in 
other  rulemaking  proceedings,  or  have 
straightforward  meaning,  and  so 
additiooai  discussion  on  them  is 
unnecessary.  Howew,  a  Saw  terms 
should  be  explained. 

FRA  would  like  to  emphasize  that  the 
term  "employee"  used  throughout  the 
proposed  rule  includes  Railroad 
employees,  as  well  as  the  employees  of 
contractora  engaged  by  the  Railroad. 
Therefore,  contractora  must  comply 
with  the  requirements  of  the  rule,  and 
FOX  may  not  avoid  the  Railroad's 
compliance  with  the  standards  through 
the  use  of  contracting  entities. 

The  terms  "in  passenger  service"  and 
"in  revenue  service"  have  identical 
mecming,  and  include  all  trains, 
trainsets,  and  passenger  equipment  that 
are  carrying  or  are  available  to  carry 
passengera.  The  determination  as  to 
whether  a  fere  has  been  paid  is  not 
relevant  to  establishing  the  status  of  the 
equipment  The  term  "in  service" 
includes  equipment  that  is  in  revenue  or 
passenger  service,  as  well  as  other 
passenger  equipment,  unless  the 
equipment  fells  into  one  of  thr6e 
categories:  it  is  being  handled  as 
defective  under  §  243.15  of  the  proposal; 
or  it  is  in  a  repair  shop  or  repair  track; 
or  it  is  on  a  storage  track  without 
passengers.  Generally,  the  Railroad  will 
be  subject  to  civil  poialty  for  any 
equipment  that  is  "in  service"  in 
noncomplying  condition. 

The  term  "power  car"  refers  to  a  type 
of  locomotive  used  on  the  TGV  system 
that  is  typically  positioned  at  the 
beginning  and  end  of  a  passenger 
trainset.  Power  cars  contain  a  cab  in 
which  the  locomotive  engineer  controls 
the  train's  movement.  As  proposed  for 
FOX.  every  passenger  trainset  will 
contain  a  power  car  at  each  end  with 
eight  trailer  cars  between  them.  FOX 
proposed  a  definition  that  would  have 
set  power  care  apart  from  locomotives, 
but  FRA  finds  no  reason  to  define  the 


term  in  that  way.  Also,  it  is  important 
to  note  that  the  power  cars  and  trailer 
cara  are  articulated  and  connected  in 
such  a  way  as  to  resist  buckling  in  the 
event  of  a  derailment  The  teim  "semi- 
permanent connectors"  describes  the 
connections  that  exist  among  and 
between  the  trailer  and  power  can  of  a 
TGV  trainset  These  connections  are 
significantiy  different  from  couplera  that 
exist  on  conventional  equipment.  These 
connections  are  designed  so  that  they 
may  be  disconnected  only  by  use  of 
special  tools,  and  only  in  repair 
facilities.  Because  of  this  design, 
employees  will  not  be  involved  in 
coupling  or  uncoupling  at  locations 
where  they  would  face  the  risk  of  injury 
that  arises  from  working  between  rail 
equipment  Conventional  couplen  will 
only  be  present  on  the  leading  or 
trailing  ends  of  each  trainset.  and  will 
be  used  primarily  for  attachment  during 
rescue  operations.  Section  243.431  of 
the  proposal  sets  forth  the  requirements 
that  govern  the  use  of  conventional 
couplera  and  semi-permanent 
connecton. 

FRA  has  revised  the  speed  definitions 
that  the  Petition  contained.  Many  of  the 
definitions  appeared  to  be  circidar  in 
their  use  of  terminology  and  so  would 
not  provide  sufficient  clarity  and  notice 
to  the  public.  As  FRA  underatands  it. 
some  of  the  speed  definitions  would  be 
pertinent  to  a  matrix  that  will  be 
developed  for  use  in  the  system  safety 
plan,  concerning  train  speed  and 
braking  capacity.  Until  such  chart 
exists,  the  definitions  serve  no  purpose 
and  may  ultimately  be  erroneous  or 
inconsistent  with  the  signal  system. 
Therefore,  FRA  proposes  a  simplified 
approach.  "Maximum  authorized 
speed"  is  defined  as  the  minfiTTiiiiti 
speed  at  which  trains  may  operate 
safely,  taking  into  account  all  right-of- 
way,  rollii^  stock,  weather,  and  other 
operating  conditions.  "Maximum 
revenue  service  speed"  is  200  mph, 
which  cannot  be  exceeded  under  any 
circumstance.  "Maximum  safe  op>erating 
speed"  is  the  mmrimnm  speed  at  which 
braking  can  occur  without  damage  to 
the  discs  or  wheels.  "Slow  speed"  is 
any  speed  less  than  20  mph,  and 
"restricted  speed"  is  a  speed  that  is  less 
than  20  mph  that  will  facilitate  stopping 
within  half  the  range  of  vision  of  the 
locomotive  engineer. 

FRA  requests  comments  on  these 
changes  to  the  I^X  proposed 
definitions,  as  well  as  all  definitions 
proposed  in  this  NPRM.  FRA  also 
requests  comm«it  on  whether 
additional  definitions  should  be 
provided  in  the  rule  text  that  FRA  may 
have  overlooked  in  preparing  this 
proposal. 
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Section  243.7    Responsibility  for  ' 
Compliance 

This  section  sets  forth  the  compliance 
and  liability  requirements  that  will 
govern  FOX  operations.  Paragraph  (a) 
proposes  that  the  Railroad  will  be 
strictly  liable  for  all  violations  of  the 
standards  set  forth  in  this  rule,  except 
where  equipment  is  not  "in  use"  or  with 
respect  to  violations  of  the  track 
standards.  To  establish  a  violation  of  the 
equipment  standards.  FRA  must 
demonstrate  that  the  equipment  was  in 
use.  but  need  not  demonstrate  any  level 
of  kiwwledge  on  the  part  of  the  Railroad 
or  other  violator.  To  establish  a 
violation  of  the  track  standards.  FRA 
must  show  a  Csilure  to  exercise 
reason  able  care. 

Paragraph  (b)  states  that  passenger 
equipment  will  be  coruidered  "in  use" 
before  a  train  has  departed,  but  after  the 
equipment  has  received  or  should  have 
received  the  appropriate  inspection. 
This  proposal  mirrors  the  approach 
taken  in  FRA's  proposed  rule  on 
PMsanger  Equipment  Safety  Standards. 
62  FR  49728.  49756.  The  result  of  this 
language  is  that  FRA  need  not  wait  for 
a  train  to  depart  a  terminal  before 
issuing  a  citation  for  a  defective 
condition.  FRA  believes  that  this 
authority  is  consistent  with  the  purpose 
of  our  safety  program — to  reduce 
railroad  accidents  and  injuries,  and  is 
prudent  in  its  application  to  FOX. 

Paragraph  (c)  states  that  this  rule  is 
applicable  to  the  Railroad  and  to  any 
person  performing  functions  required  by 
the  rule.  Although  the  proposal 
expresses  the  duties  imposed  by  the  rule 
in  taxms  of  the  Railroad.  FRA  wishes  to 
make  clear  that  any  person  who 
performs  on  behalf  of  the  Railroad  an 
action  that  is  covered  by  the  proposed 
rule  is  required  to  perform  that  action  in 
the  same  manner  as  required  of  the 
Railroad. 

Paragraph  (d)  relates  to  track  and 
states  that  the  Railroad  operator  is 
responsible  for  compliance  with  all 
track  safety  provisions  set  forth  in 
Subpart  O  of  the  proposal.  FRA 
proposes  this  language  to  avoid  any 
questions  of  track  ownership,  which  are 
particularly  important  here  because 
FRA  does  not  know  at  this  junctiire 
which  entity  will  purchase  and  own  the 
right-of-way  to  be  used  for  the  FOX 
system.  This  language  is  diffiarent  from 
the  approach  taken  in  49  CFR  part  213. 
FRA's  existing  track  standards,  which 
permit  an  owner  to  assign  responsibility 
for  operation  of  the  track  system  to 
another  entity.  FRA  obviates  the  need 
for  the  assigiunent  process  set  forth  in 
49  CFR  213.5  by  proposing  that  the 
Railroad  operator,  rather  than  the  right- 


of-way  owner,  shall  be  responsible  for 
track  safety  requirements. 

When  the  Railroad  operator  has 
knowledge,  or  a  reasonable  person 
exercising  reasonable  care  would  have 
knowledge,  that  the  track  does  not 
comply  with  the  regulations,  the 
Railroad  operator  has  four  options:  it 
may  bring  the  track  into  compliance;  it 
may  halt  operations  over  the  track;  it 
may  continue  operatioiu  over  the 
noncomplying  track  at  10  mph,  for  30 
days,  under  the  authority  of  qualified 
personnel:  or  it  may  operate  under  the 
operational  limits  established  for  track 
classes  1-5,  as  set  forth  in  49  CFR  part 
213. 

The  Petition  did  not  provide  this  level 
of  flexibility  for  operations  when  track 
noncompliance  occurs,  and  on  occasion 
was  silent  or  unclear  concerning 
ameliorative  action.  For  instance,  the 
Petition  called  for  "immediate  remedial 
action"  for  some  defects,  but  foiled  to 
specify  the  required  actions.  Also,  the 
Petition  established  time  periods  for 
certain  defects,  in  which  conditions 
could  go  uncorrected.  FRA  believes  that 
the  options  estsblished  in  this  section 
greatly  enhance  safety,  provide  clarity, 
and  increase  flexibility  for  the  Railroad. 
There  must  be  some  provision  in  the 
standards  for  moving  equipment  that 
carries  passengers  to  their  final 
destination  when  a  noncomplying  event 
occurs  on  the  Railroad  tracL  FRA 
prefers  to  include  these  options  rather 
than  dictate  one  res(>onse,  in  order  to 
allow  the  Railroad  to  choose  the  best 
alternative,  given  the  existing  operating 
conditions.  This  proposed  section  grants 
the  Railroad  broader  and  more 
comprehensive  alternatives  than  Mrere 
included  in  the  Petition.  FOX  has  stated 
that  the  French  TGV  track  rarely  reaches 
the  condition  that  would  warrant  any  of 
the  measures  discussed  here.  FRA  is 
hopeful  that  will  also  be  the  case  in 
Florida,  but  the  Agency  must  provide  a 
rational  and  safe  response  in  the  event 
of  noncomplying  track  conditions.    • 

Section  243.9    Enforcement 

This  section  describes  the  civil 
penalties  that  FRA  may  impose  on  any 
person,  including  the  Railroad  or  an 
independent  contractor  providing  goods 
or  services  to  the  Railroad,  that  violates 
any  requirement  of  this  rule.  These 
penalty  provisions  parallel  the  civil 
penalty  provisions  in  numerous  other 
railroad  safety  regulations,  and  are 
authorized  by  49  U.S.C.  21301.  21302. 
21303,  and  21304.  Any  person  who 
violates  a  requirement  of  this  rule  may 
be  subject  to  a  penalty  of  S500  to 
$10,000  per  violation.  Individuals  may 
be  subject  to  penalties  for  willful 
violations  only.  Where  a  pattern  of 


repeated  violations,  or  a  grossly 
n^igent  violation  creetes  an  imminent 
hazard  of  death  or  injury,  or  causes 
death  or  injury,  penalties  of  up  to 
S20.000  may  be  assessed.  In  addition, 
eech  day  a  violation  continues 
constitutes  a  separate  offense.  Finally,  a 
person  may  be  subject  to  criminal 
penalties  under  49  U.S.C.  21311  for 
knowingly  and  willfully  falsifying 
reports  required  by  these  regulations. 
FRA  believes  that  inclusion  of  the 
penalty  provisions  is  important  in 
ensuring  that  compliance  is  achieved. 

The  final  rule  will  include  a  schedule 
of  civil  penalties  as  Appendix  A. 
Penalty  schedules  are  considered 
statements  of  agency  policy,  and  so 
notice  and  comment  are  not  required 
prior  to  their  issuance.  See  5  U.S.C. 
S53(bK3HA).  Nevertheless.  FRA  invites 
comment  on  proposed  penalty  amounts. 

Section  243.11     Preemptive  Effect 

This  section  informs  the  public  as  to 
FRA's  views  regarding  what  will  be  the 
preemptive  effect  of  the  final  rule  in  this 
proceeding.  The  presence  or  absence  of 
this  does  not,  in  itself,  affsct  the 
preemptive  effect  of  a  final  rule,  but  it 
does  inform  the  public  concerning  the 
statutory  provision  which  governs  the 
preemptive  effect  of  a  rule.  Section 
20106  of  tide  49  of  the  United  States 
Code  provides  that  all  regulations 
prescribed  by  the  Secretary  relating  to 
railroad  safety  preempt  any  State  law, 
regulation,  or  order  covering  the  same 
subject  matter,  except  a  provision 
necessary  to  eliminate  or  reduce  an 
essentially  local  safety  harard  that  is  not 
incompatible  with  a  Federal  law. 
regulation,  or  order  and  that  does  not 
tmreasonably  burden  interstate 
commerce.  With  the  exception  of  a 
provision  directed  at  an  essentially  local 
safisty  hazard,  49  U.S.C.  20106  will 
preempt  any  State  regulatory  agency 
rule  covering  the  same  subject  matter  as 
the  regulations  proposed  today  when 
issued  as  final  rrlles. 

Section  243.13    System  Description 

This  section  describes  the  FOX 
system  components.  In  addition,  and 
more  importantiy,  this  provision 
requires  FOX  to  include  all  of  the 
elements  and  practices  listed  in  this 
section  when  revenue  operations  begin. 
FRA  has  determined  that  the  items 
discussed  in  this  section  are  so  integral 
to  the  overall  safety  of  the  FOX  program, 
that  all  standards  contained  in  this 
NPRM  would  have  to  be  reevaliuted  if 
FOX  failed  to  include,  construct,  or 
meet  any  of  these  system  elements. 

FRA's  existing  regulatory  program 
does  not  include  this  sort  of 
requirement  in  any  other  safety 
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discipline  or  context  However,  due  to 
the  nature  of  the  system  safety, 
accident-avoidance  philosophy  that 
FOX  has  adopted  in  the  design  of  the 
system,  which  FRA  reflects  in  the 
proposed  standards,  FRA  believes  that  it 
is  necessary  to  include  these 
requirements.  It  is  important  to  note 
here  that  many  of  the  standards 
proposed  for  FOX.  if  adopted  separately, 
mij^t  lead  to  unsafe  conditions  in  other 
operating  enviroiunents.  In  fact,  many  of 
these  standards  would  be  wholly 
inappropriate  on  other  railroads  in  this 
country  where  the  full  panoply  of 
accident-avoidant  measures  are  not  also 
present.  Therefore.  FRA  must  ensure 
that  the  key  system  elements  of  this 
operating  environment,  on  which  all  of 
the  standards  are  ultimately  based, 
remain  in  the  system  as  finally 
configujred.  FRA's  enforcement 
authority  extends  to  this  section  as  it 
does  to  all  others  in  the  rule,  and  the 
Railroad's  failure  to  meet  any  condition 
specified  in  this  section  will  be  subject 
to  civil  penalty  or  other  appropriate 
remedy.  The  FOX  Petition  contained  a 
system  description  section,  and  it 
included  most  of  the  components 
enimierated  here  in  FRA's  proposal. 
However.  FRA  has  deleted  some 
unnecessary  detail,  and  added  a  few 
proposals  that  were  not  contemplated 
by  the  Petition. 

Paragraph  (a)  sets  forth  the  general 
parameters  of  the  FOX  system. 
Paragraph  (a)(1)  establishes  the 
geographic  limits  of  the  system,  which 
are  Miami  to  Tampa  via  Orlando. 
Operations  beyond  these  limits  are 
prohibited  without  prior  FRA  approval. 
FRA  believes  that  it  is  extremely 
important  to  restrict  the  high  speed 
operations  to  the  right-of-way  that  is 
known  at  this  time.  For  instance,  if  the 
Railroad  chooses  to  expand  its  operation 
to  cover  track  that  includes  freight 
traffic  or  grade  crossings,  many  of  the 
safety  standards  in  this  proposal  would 
not  adequately  protect  passengers.  If 
FOX  decides  to  increase  the  boundaries 
of  the  system,  that  should  be 
accomplished  through  a  thoughtful, 
methodical  process  mat  includes  FRA 
oversight  and  pubUc  comment.  FOX 
may  accomplish  this  by  filing  a  petition 
for  rulemaking  to  develop  new 
standards,  or  a  petition  to  amend  this 
section  of  the  rule,  if  adopted  in  this 
form  in  the  final  standard  in  this 
proceeding. 

Paragraph  (a)(2)  states  that  trains  may 
not  under  any  circiunstance  exceed  a  - 
speed  of  200  mph,  and  that  the  Railroad 
must  operate  at  all  times  in  accordance 
with  the  requirements  of  the  rule.  This 
language  is  meant  to  cover  those 
situations  in  which  conditions  warrant 


certain  speeds  that  may  not  be  at  or  near 
200  mph.  For  instance,  if  severe  weather 
causes  flooding  or  high  wind,  the  FOX 
operating  rules  would  require 
significant  speed  restrictions.  This 
language  makes  clear  that  FOX  must 
adhere  to  the  speed  restrictions, 
regardless  of  the  maximum  system 
capability  of  200  mph. 

Paragraph  (a)(3)  prohibits  the 
transport  of  any  hazardous  material  on 
the  FOX  high  speed  rail  system. 
Although  the  Petition  did  not  contain 
this  restriction.  FRA  believes  that  safety 
demands  it.  An  accident  involving 
passengers  at  high  speed  would  be 
catastrophic  alone;  adding  hazardous 
materials  to  the  mix  would  greaUy 
reduce  safety  for  the  passengers,  the 
surrounding  environment,  and  local 
residents. 

Paragraph  (a)(4)  prohibits  smoking  on 
trains  while  they  are  used  in  passenger 
service.  FRA  believes  that  fire  safety  is 
a  key  component  for  any  passenger 
operation,  and  by  prohibiting  smoking, 
the  potential  for  fire  in  passenger 
compartments  is  greatiy  reduced.  In 
other  sections  of  this  proposal,  FRA 
requires  passenger  equipment  to  include 
flame-retardant  materials  and  fire 
detection  systems,  and  FRA  believes 
that  all  requirements  are  necessary  to 
protect  the  puUic  from  fire  hazards  on 
passenger  trains.  Flame-retardent 
materials  and  detection  systems  greatiy 
minimize  the  risk  of  injury  due  to  fire 
and  smoke  inhalation.  A  ban  on 
smoking  further  increases  the  level  of 
passenger  safety  by  eliminating  a  prime 
causal  fector  bom  the  equipment 
altogether.  The  U.S.  airline  industry  has 
adopted  this  approach  v^th  littie  or  no 
passenger  complaint,  and  FRA  believes 
that  nonsmoking  high  speed  rail  service 
will  experience  a  similar  outaome. 
Nonsmokers  and  employees  would  be 
protected  fiom  the  hazards  and 
discomfort  of  second-hand  smoke,  and 
smokers  would  have  a  relatively  short 
trip — approximately  150  minutes  from 
Miami  to  Tampa,  without  the 
opportunity  to  smoke.  This  item  was  not 
included  in  the  Petition,  but  FRA 
believes  that  its  safety  interest  in 
protecting  employees  and  the  traveling 
public  makes  this  proposal  a  valid  and 
important  one. 

Paragraph  (b)  describes  the  proposed 
requirements  for  the  FOX  right-of-way. 
This  section  requires  FOX  to  operate 
over  dedicated  track,  and  prohibits  any 
joint  operations  with  freight  or  other 
passenger  service.  The  Railroad  would 
be  permitted  to  operate  conventional 
vehicles  of  its  own  to  fecilitate 
maintenance  and  rescue  operations,  but. 
no  other  mixed  freight  or  passenger 
service  could  occur.  Paragraph  (b)(2) 


prohibits  public  at-grade  crossings 
throughout  the  right-of-way,  and  states 
that  animal  and  equipment  crossings 
not  controlled  by  the  Railroad  must  be 
accomplished  by  an  underpass  or 
overpass.  As  previously  discussed,  this 
characteristic  of  the  FOX  system  greatiy 
enhances  railroad  safety,  and  must  be  a 
part  of  the  system  as  finally  configured, 
if  all  other  safety  standards  are  to 
remain  in  place.  The  right-of-way  may 
include  private  grade  crossings  that  are 
for  the  exclusive  use  of  the  Railroad. 
FRA  believes  that  this  is  necessary  for 
the  Railroad  to  complete  repairs, 
inspections,  construction,  rescue 
movements,  or  other  normal  internal 
operations. 

Paragraphs  (bM3).  (4),  and  (5)  require 
a  permanent  fence  along  the  entire  right- 
of-way;  require  intrusion,  flood,  high 
wind,  hot  box.  and  dragging  equipment 
detectors  along  the  right-of-way  where 
deemed  necessary  by  the  system  safety 
plan  and  Chapter  3  of  this  proposal;  and 
limit  access  Cor  Railroad  employees  to 
certain  intervals  along  the  right-of-way. 
FRA  expects  that  these  aspects  of  the 
FOX  plan  will  enhance  safety  by 
reducing  or  eliminating  the  incidence  of 
animals,  trespassers,  highway  vehicles, 
and  luidesirable  or  unexpected  events 
that  could  interrupt  or  impact  safe  train 
operation.  However,  FRA  requests 
additional  information  from  FOX  as  to 
the  type  of  fencing  that  will  be  utilized 
along  the  right-of-way.  Certain  fences 
are  designed  to  eliminate  entirely  the 
risk  of  unathorized  entry  and  would 
enhance  railroad  safety  greatiy. 
However,  these  fences  may  be 
unnecessary  along  portions  of  the  right- 
of-way  where  the  system  safety  plan 
determines  that  the  risk  of  entry  from 
individuals,  vehicles,  or  nniirml^t  ig 
negligible.  Fences  used  along  highways 
are  generally  designed  to  prevent  cars 
from  leaving  the  highway  right-of  way, 
rather  than  to  restrict  intrusion  frxun 
individuals  or  animals.  Therefore, 
typical  highway  fencing  may  not  be 
effective  in  populated  areas  along  the 
FOX  right-of-way.  In  short,  there  are  a 
variety  of  factors  that  must  be 
considered  in  determining  the 
appropriate  design  and  strength  for 
fencing  along  the  FOX  right-of-way.  As 
FRA  understands  the  situation,  FOX  has 
i.ot  yet  finalized  the  location  of  the 
right-of-way,  and  so  it  may  be  premature 
to  dictate  strict  guidelines  concerning 
fencing.  However,  FRA  will  consider 
the  risk  factors  presented  and  whether 
establishing  specific  fencing 
requirements  would  be  appropriate  in 
this  proceeding.  FRA  requests  a 
description  bom  FOX  as  to  what  is 
plarmed  in  the  way  of  fencing,  and 
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invites  comment  from  interested  parties 
on  appropriate  fencing  standards. 

Paragraph  (b)(6)  provides  that  the 
Railroad  will  build  walkways  along  the 
right-of-way,  which  will  be  used 
primarily  for  inspection  activities  or 
rescue  operations.  In  order  to  ensure  the 
safety  of  workers  and  rescue  personnel, 
the  walkways  must  be  built  at  a  safe 
distance  from  the  track,  which  the 
proposed  standard  sets  at  a  minimum  of 
7.87  feet  from  the  outside  rail.  This 
means  that  the  Railroad's  walkways 
must  be  built  at  least  7.87  fiaet  from  the 
field  side  of  the  rail,  or  in  other  words, 
the  rail  that  is  farthest  &Y>m  the 
Railroad's  double  track.  Due  to  the  track 
centerlines  that  have  been  proposed  in 
paragraph  (d)  of  this  section  and  the 
requirement  that  any  walkway  be  at 
least  7.87  feet  from  the  outside  rail,  the 
Railroad  cannot  build  walkways 
between  the  double  track.  Such  a 
scenario  could  lead  to  hazardous 
conditions  for  employees  or  rescue 
personnel  forced  to  work  between  the 
Railroad's  two  tracks,  in  close  proximity 
to  moving,  high  speed  equipment. 

Paragraph  (b)(7|  requires  the  Railroad 
to  design  the  right-of-way  so  that  it  will 
accommodate  high  speed  travel, 
meaning  curves  should  be  avoided  or 
■  laige,  so  that  the  risk  of  derailment  and 
excessive  braking  is  reduced. 
Paragraphs  (b)(8)  and  (9)  require  the 
Railroad  to  record  all  difficulties  or 
abnormalities  discovered  during  the 
construction  phase  of  this  project,  and 
make  available  to  FRA  the  track  layout 
drawings  that  must  include  specifled 
information.  FRA  believes  that  this 
section  is  critical  to  the  safety  of  the 
FOX  infrastructure  and  high  speed 
operations.  As  discussed  earlier,  sink 
holes  and  other  potentially  dangerous 
sub-grade  formations  and  conditions  are 
prevalent  in  Florida,  and  create  serious 
risks  for  FOX  unless  mitigated.  One  of 
the  most  serious  high  speed  accidents  in 
France  occurred  because  an  unknown, 
underground  World  War  I  trench 
collapsed  under  the  weight  of  a  TGV 
trainset.  FRA  proposes  in  this  section  to 
eliminate  the  risk  that  such  an  accident 
could  occur  in  Florida.  This  section  was 
also  included  in  the  FOX  Petition. 

Paragraph  (b)(10)  proposes  that  all 
highway  bridges  that  cross  the  right-of- 
way  be  constructed  so  that  drivers  of 
motor  vehicles  will  have  a  clear  view  of 
the  right-of-way.  and  so  that  the 
potential  for  vehicles  felling  into  the 
right-of-way  are  minimized  to  the  fullest 
extent  possible.  It  is  also  important  to 
note  that  this  proposal  is  bolstered  by 
the  fell  Intrusion  detection  systems  that 
are  required  by  Subpart  C.  The  detection 
systems  will  alert  the  I^lroad  to  any 
vehicles  that  enter  the  right-of-way.  but 


this  section  requires  an  additional  level 
of  safety  by  mandating  highway 
uvsipass  design  that  will  minimize  the 
risk  of  a  vehicle  entering  the  right-of- 
way  in  the  first  place.  Similarly, 
paragraph  (bHll)  requires  the  Railroad 
to  protect  railroad  bridges,  if  they  are 
necessary,  bom  impact.  Railroad 
operations  are  vulnerable  to  accident 
when  railrtMd  bridges  are  struck  by  road 
or  water  trsnsport.  The  track  or  si^oal 
systems  on  the  bridge  may  be  disturbed 
to  such  an  extent  that  a  derailment  or 
signal  malfunction  occurs.  This 
proposal  seeks  to  avoid  that  by  requiring 
FOX  to  erect  a  bezrier  m  other  device 
that  will  protect  the  bridge  structure 
from  a  sudden  strike  or  movement  If 
timnels  become  necessary  on  the  FOX 
right-of-way.  paragraph  (b)(12)  requires 
the  Railroad  to  design  and  construct 
them  to  minimize  the  safety  hazards 
connected  with  excessive  air  pressure  in 
the  tunnel  created  by  the  operation  of 
trains. 

Paragraph(bUl3)  restricts  track 
crossings  in  areas  where  operating 
speeds  reach  100  mph  to  locations 
where  designated  track  crossing  devices 
are  installed.  The  track  crossing  devices 
must  be  installed  where  frequent 
crossing  by  employees  is  anticipated, 
such  as  turnouts  and  substations. 
Paragraph  (b)(14)  requires  the  Railroad 
to  install  emergency  traffic  stop  or  slow 
devices  at  certain  intervals  along  the 
right-of-way.  and  at  special  locations 
such  as  turnouts,  substations,  block 
section  limits,  or  autotransfonners. 
These  devices  will  be  connected  to  the 
signaling  system  and  create  a 
communication  link  with  the  Railroed's 
central  traffic  control.  All  of  the 
proposals  in  paragraph  (b)  were 
included  in  the  Petition.  However.  FRA 
omitted  one  of  the  Petition's  paragraphs 
which  related  to  roadway  worker 
protection.  FRA  has  adopted  and 
incorporated  the  existing  roadway 
worker  protection  standards.  49  CFR 
part  214.  and  so  additional  language 
concerning  this  topic  is  unnecessary 
and  potentially  conflicting.  The  FOX 
Petition  also  adopted  49  CFR  part  214 
for  incorporation  on  the  FOX  system. 

In  considering  the  appropriate 
standards  for  FOX  to  adhere  to  vis-a-vis 
the  system  description  and  the 
Railroad's  right-of-way.  it  is  important 
to  determine  whether  the  FOX  high 
speed  trainsets  will  travel  on  lines  that 
are  parallel  to  freight  or  conventional 
passenger  operations,  and  if  so,  how 
close  those  lines  will  be  to  the  FOX 
track.  The  presence  of  heavy, 
conventional  rail  equipment  on  parallel 
track,  in  close  proximity  to  the  FOX 
trainsets.  would  introduce  risk  factors 
that  greatly  detract  from  the  system's 


overall  safety,  and  might  require  a 
reevaluation  of  some  of  the  standards  in 
this  proposal.  A  derailment  on  the 
conventional  line  could  result  in  an 
accident  between  FOX  trainsets  and 
conventional  equipment,  which  could 
bring  about  the  sort  of  grave  damage  that 
the  system,  as  planned,  is  designed  to 
prevent.  Therefore.  FRA  requests 
additional  information  from  POX 
concerning  the  clearance  distances  that 
are  required  to  maintain  the  accident- 
avoidant  systems  approach  that  FOX 
has  adopted,  if  the  Railroad  ultimately 
utilizes  a  right-of-way  that  runs  parallel 
to  conventional  operations.  FRA  does 
not  intend  in  this  inquiry  to  preclude 
altogether  a  FOX  right-of-way  that  runs 
parrallel  to  traditional  rail  operations. 
However,  such  a  scenario  may 
undermine  the  safety  of  the  system,  as 
it  has  been  described  to  FRA  and  as  is 
reflected  in  this  proposal,  and  so, 
additional  safety  measures  might  be 
warranted.  Similarly,  the  proidmity  of  a 
highway  right-of-way  and  traffic  to  the 
FOX  lines  is  a  matter  that  deserves 
attention.  There  is  a  "startie"  factor 
associated  with  the  sudden  appearance 
of  high  speed  trains  next  to  highway 
traffic  that  should  be  minimized,  to  the 
extent  possible,  in  the  design  and 
location  of  the  FOX  right-of-way.  The 
Agency  invites  comment  on  all  of  the 
issues  raised  by  this  topic  from 
interested  pcuties.  Also.  FRA  asks  FOX 
to  provide  additional  information  that 
describes  the  proximity  of  conventional 
rail  lines  and  highway  traffic  to  the  FOX 
track,  and  any  additional  measures 
needed  to  ensure  the  safety  of  the  FOX 
right-of-way.  Based  on  this  information, 
FRA  will  consider  whether  further 
appropriate  measures  are  necessary  in 
order  to  ensure  the  integrity  of  the 
dedicated  track  system  that  FOX  has 
plaimed  for  Florida. 

Paragraph  (c)  contains  proposed 
requirements  for  all  of  the  Railroad's 
system  components:  system  safety 
program;  inspection,  testing  and 
maintenance  procedures  and  criteria; 
operating  practices;  emergency 
preparedness  plan;  personnel 
qualification  requirements;  and  system 
qualification  tests.  These  items  are 
proposed  in  the  system  description 
section  of  the  proposal  in  order  to 
underscore  their  importance  in  the 
overall  FOX  system.  Although  the 
primary  requirements  of  these 
substantive  areas  are  set  forth  in  later 
Subparts  of  the  proposal,  their  presence 
in  the  FOX  system  is  mandated  by  the 
requirements  of  paragraph  (c)  of  this 
section. 

Paragraph  (d)  of  this  section  sets  forth 
the  required  primary  elements  of  the 
Railroad's  track  and  infrastructure.  This 
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paragraph  works  in  conjimction  with 
Subpart  O  of  the  proposal,  which 
contains  the  specific  performance 
standards  and  inspection  procedures 
that  the  Railroad  must  adhere  to 
concerning  track  and  infrastructure. 
This  paragraph  requires  the  Railroad  to 
install  and  operate  over  standard  gage 
track  (56.5  in.).  Paragraph  (d)(3)  requires 
the  Railroad  to  install  and  operate  over 
double  track  throughout  its  entire  right- 
of-way.  FOX  plans  to  use  each  track  for 
a  single  direction,  except  during  certain 
maintenance  operations,  which  will 
dramatically  reduce  the  risk  of  head-on 
collisions  between  trains.  As  planned, 
trains  will  depart  in  3D-minute 
intervals,  and  so  the  risk  of  one  train 
overtaking  another  is  also  minimized. 
Crossover  connections  are  to  be 
installed  at  each  station,  to  facilitate 
change  of  direction  for  trains  or  the 
removal  of  disabled  trains.  In  addition, 
crossovers  will  be  located  throughout 
the  right-of-way  in  order  to  provide 
flexibility  and  emergency  rescue. 

Paragraphs  (d)(4)  and  (5)  require  the 
Railroad  to  install  continuous,  shop- 
welded  rail,  and  concrete  ties.  These 
items  enhance  the  stability  of  the  track 
and  add  to  the  system's  safety. 
Paragraph  (d)(6)  requires  die  Railroad  to 
use  ballast  that  wiU  support  the  track 
structiire.  but  that  will  not  degrade  in 
combination  with  concrete  ties.  Some 
forms  of  ballast  in  use  in  the  railroad 
industry  are  known  to  deteriorate  when 
used  with  concrete  ties.  FOX  may  not 
use  any  of  these  forms  of  ballast. 
Paragraphs  (d)(7)-(10)  set  forth 
standards  for  the  substructure  layer. 
Paragraph  (d)(ll)  states  that  FOX  must 
utilize  moveable  frog  turnouts  that  are 
identical  to  those  used  along  the  TGV 
lines  in  France.  FRA  proposes  this  to 
ensure  that  alternate  devices,  which 
may  decrease  safety,  are  not  substituted 
in  Florida.  Paragraph  (d)(l2)  proposes 
that  the  Railroad  may  reduce  the 
thickness  of  ballast  in  yards  and 
maintenance  fecility  operations,  where 
speeds  are  generally  low.  The  proposed 
requirements  of  paragraph  (d)  were 
included  in  the  FOX  Petition. 

Paragraph  (e)  sets  forth  requirements 
for  the  integral  portions  of  the  Railroad's 
signal  system.  This  paragraph  works  in 
conjimction  with  Chapter  3  of  the  rule, 
which  sets  standards  for  the  specific 
performance  of  the  signal  system 
components  and  procedures.  Paragraph 
(e)(1)  explains  that  the  Railroad's  signal 
system  shall  include  automatic  train 
control  (ATC),  interlocking  equipment, 
wayside  detectors,  and  central  traffic 
contix)!.  Paragraphs  (e)(2)-(6)  describe 
the  besic  function  and  design  that  must 
exist  with  respect  to  the  ATC  system. 
The  system  must  interfece  with  the 


interlocking  system  and  train  braking 
systems.  The  on-board  equipment  must 
include  multiple  processors,  software 
for  braking  distance-to-go 
determinations,  and  decoders  that 
receive  messages  from  track  beacons 
and  short  cable  loops  that  provide 
notification  of  upcoming  curves, 
gradients,  speed  restrictions,  and  track 
occupancy.  The  on-board  equipment 
will  also  calculate  braking  curves, 
continuously  monitor  speed,  and 
initiate  braking  in  the  event  the 
locomotive  engineer  exceeds  mayiiniim 
authorized  speed.  The  on-board 
computers  are  constructed  on  a  two-out- 
of-three  voting  architecture,  which  fails 
safe  in  the  event  of  an  equipment 
failure.  Paragraph  (e)(7)  requires  the 
Railroad's  braking  profiles  to  comply 
with  speed  restrictions  and  imnrimmn 
authorized  speed.  Paragraph  (e)(g)  sets 
basic  requirements  for  the  track  circuits: 
those  on  main  line  must  provide 
jointiess  audio  frequency,  which 
reduces  the  chance  of  intermittent  of 
broken  connections;  those  in  crossovera 
may  be  combined  with  sequential 
release  logic  in  the  interlocking 
controllers  to  ensure  protection  against 
poor  wheel-rail  contact  on  the  seldom- 
used  rail;  those  in  3rards  and 
maintenance  fecilities  may  be  jointed 
high-voltage  impulse. 

Paragraph  (e)(10)  describes  the 
function  and  design  of  the  Railroad's 
interlocking  system.  The  interlocking 
must:  Interfece  with  the  wayside  signal 
equipment,  track  circuits,  switch 
machines,  and  wayside  signals;  monitor 
all  track  circuits;  interface  with  the 
ATC;  exchange  supervisory  control  and 
status  information  with  central  traffic 
control;  provide  back-up  control  at  each 
interiocking;  and  control  switch 
machines  and  monitoring  devices  used 
to  verify  switch  positions.  Paragraphs 
(e)(ll)  and  (12)  require  that  the 
interlocking's  vital  logic  processor  shall 
utilize  two  processon  that  operate 
simultaneously  in  a  redundimt  feshion, 
and  that  all  wayside  detectors  interfece 
with  the  train  control  system.  Finally, 
paragraph  (e)(13)  requires  that  the 
Railroad's  central  traffic  control  shall 
monitor  and  r^ulate  all  train  routes  and 
movements.  As  FRA  understands  the 
current,  proposed  configuration  for  the 
FOX  central  traffic  control  system,  there 
is  no  built-in  redundancy  for  the  CTC 
processore.  The  wayside  processors  are 
built  with  a  two-out-of-thiree 
architecture,  but  it  is  presumed  that  the 
signal  system  will  shut  down  and  trains 
will  come  to  a  safe  stop  if  the  CTC 
processors  fell.  FRA  requests 
clarification  from  FOX  as  to  whether 
this  is  an  accurate  assessment  of  the 


system's  operation.  If  this  is  not  the 
case,  FRA  may  consider  further 
appropriate  standards  to  ensure  the 
safety  of  the  system  in  the  event  that  the 
central  traffic  control  system  fails. 

Paragraph  (f)  describes  the  key 
communication  systems  and 
components  for  the  Railroad.  The 
Railroad  must  install  a  dedicated,  fiber- 
optic system  along  the  right-of-way  to 
transmit  data,  and  telephone  and  radio 
communications.  In  addition,  the 
system  must  have  back-up  systems  in 
place  in  the  event  of  failures.  For  train 
operations,  the  system  must  include  a 
dedicated  telephone  system  with  fixed 
telephones  and  field  sockets  along  the 
track,  yards,  and  platforms;  a  portable 
radio  system;  and  a  train  radio  to 
fecilitate  conununication  among 
trainsets  and  central  traffic  control. 

Paragraph  (g)  addresses  the  primary 
elements  of  the  Railroad's  power 
distribution  system.  This  paragraph 
works  in  conjimction  with  Chapter  9  of 
the  rule,  which  sets  forth  minimum 
standards  for  the  operation  of  the  power 
distribution  system.  The  system  will 
include  a  25  kV  overhead  catenary 
electrification  system,  which  the 
Railroad  must  protect  from  the 
potentially  unrafe  consequences  of 
lightning  strikes.  FRA  anticipates  tiiat 
the  Railroad's  system  safety  plan  will 
address  this  potentially  serious  risk  to  ' 
the  overall  safety  of  the  system,  and  that 
the  Railroad  will  devise  protective 
measures  in  the  design,  construction, 
and  equipment  used  for  the  catenary 
system  and  power  distribution  center. 
All  power  stations  along  the  right-of- 
way  will  include  remote  control 
operating  features  that  facilitate 
operation  from  a  central  control  center. 
In  addition,  supervisory  control 
equipment  at  remote  locations  and 
power  substations  must  have  battery- 
powered  back-up  capability  in  the  event 
of  a  power  system  failure. 

Paragraph  (h)  describes  the  primary 
elements  of  the  Railroad's  rolling  stock. 
This  section  works  in  conjunction  with 
Subpart  E  of  the  proposal,  which  sets 
forth  equipment  design,  operation,  and 
maintenance  standartls.  Much  of  thin 
paragraph  is  self-explanatory,  but  it  is 
important  to  note  that  the  FOX  trainsets 
will  mimic  the  basic  elements  of  French 
TGV  design,  and  so  will  consist  of 
articulated,  fixed-consist  trains.  This 
formation  resists  buckling  and  twisting, 
and  tends  to  stay  in  an  upright  position 
in  the  event  of  a  derailment,  which 
greatiy  enhances  passenger  safety.  The 
FOX  trainsets  will  be  capable  of 
traveling  in  either  direction  because  a 
power  car  will  be  positioned  at  either 
end  of  each  trainset.  The  passenger  cars 
and  power  cars  will  be  connected  with 
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•emi-permanent  connections  that  can  be 
disconnected  only  with  special  tools 
and  procedures.  These  semi-permanent 
connectors  between  each  trailer  car,  and 
between  the  power  cars  snd  trailer  cars, 
are  not  couplers.  Therefore,  the  FOX 
trainsets  will  not  and  cannot  be  coupled 
or  uncoupled  in  yards  or  along  the  right- 
of-way,  a  process  which  presents  many 
safety  risks  for  employees  who  work 
with  conveflUonal  equipment.  As  an 
additional  nfety  feature,  couplers  will 
be  present  and  are  required  at  the 
Ineding  and  trailing  end  of  each  trainaat. 
in  case  a  rescue  operation  requires 
attaching  disabled  high  speed  trainsets 
to  operative  equipment. 

Paragraph  (hM3)  requires  each  truck  of 
the  trainset  to  be  continuously 
monitored  by  the  on-board  computer 
system,  which  will  alert  the  locomotive 
engineer  to  any  malfunction,  including 
hunting  oscillations,  brake  defects  and 
wheelslide.  This  feature  will  greatly 
^nh*nr«i  the  engineer's  ability  to  prevent 
an  accident  or  incident  by  bringing  the 
train  Into  proper  operaUng  condition,  if 
possible,  or  slowing  the  train,  as  soon  as 
poesible.  This  may  also  restrict  potential 
nake  system  degradation,  because  the 
corrective  action  can  occur  before  the 
equipment  deteriorates  altogether. 
However.  FRA  is  uncertain  about  the 
redundant  capabilities  of  the  on-board 
computer  monitoring  system.  The 
system  description  section  of  the 
Petition  states  that  the  main  cab 
microprocessor  is  "backed  up  by  a 
separate  standby  unit."  It  is  unclear 
from  the  language  provided  as  to 
whether  this  unit  is  designed  to  work 
redundantly  and  will  fail  safe  in 
operation.  Therefore,  FRA  requests 
additional  information  from  FOX  that 
describes  in  detail  how  the  power  car 
microprocessor,  which  continuously 
monitors  the  equipment,  is  supported 
by  the  other  "standby  unit."  For 
instance.  FRA  wrould  like  to  know 
whether  all  circuits  are  redundant,  if 
two-out-of-three  voting  architecture  is 
employed,  and  all  other  pertinent 
infoimation  concerning  the  computer's 
resistance  to  Esilure  in  o(>eration. 
Section  243.425  of  Subpart  E,  Rolling 
Stock  describes  the  requirements  of  the 
automated  monitoring  system  further. 
However,  because  FRA  is  unsure  as  to 
whether  this  monitoring  is  redundant 
and  will  fail  safe,  FRA  proposes  in 
§  243.425  that  the  Railroad  address  a 
complete  hilure  of  the  automated 
monitoring  system  in  the  system  safety 
plcm.  and  through  appropriate  operating 
rules.  Based  on  the  information  that 
FRA  receives  from  FOX  concerning  this 
issue.  FRA  may  determine  that  an 
alternative  method  of  addressing  this 


risk  would  be  preferable,  or  that  the  risk 
is  adequately  covered  by  the  design  of 
the  equipment. 

Paragraph  (hK4)  requires  each  trainset 
to  possess  operative  wheelslide  control, 
independent  truclu,  and  fault-tolerant 
braking.  These  devices  enhance  the 
overall  system  safety  by  permitting 
trainsets  to  stop  within  snorter 
distances,  to  slow  or  stop  with  certainty, 
and  to  continue  operating  safely  with 
defective  conditions.  The  wheelslide 
control  system  is  designed  to  adjust  the 
braking  force  on  each  wheel  to  prevent 
sliding  during  braking,  and  prevents  flat 
wheel  conditions  to  arise,  wnich  can 
occiir  when  wheels  lock  during  braking. 

This  proposal  deals  with  fire  safety  in 
a  variety  of  ways.  Paragraph  (hMS) 
requires  all  FOX  trainsets  to  possess 
operative  smoke  and  fire  detection 
systems,  which  will  increase  the 
likelihood  that  iMssengers  will  know  of 
the  existence  of  fire  and  smoke  in 
sufficient  time  to  exit  the  equipment  As 
stated  earlier.  FRA  also  proposes  to 
prohibit  smoking  on  FOX  tralnaets. 
which  further  enhances  passenger 
safety.  In  addition,  FRA  proposes  to 
adopt  FRA's  emergency  preparedness 
regulations,  which  address  nre  safsty 
and  fire  protection  for  railroad 
peesnngwrs.  Finally,  the  system  safety 
plan  that  FOX  develops  must  addiees 
the  likelihood  of  fire,  the  risks 
presented,  and  effective  methods  of 
eliminating  or  reducing  those  risks. 

Paragrapn  (hM6)  permits  FOX  to 
operate  vehicles  other  than  the  high 
speed  equipment  on  the  right-of-way. 
However,  these  vehicles  are  limited  to 
maintenance  and  rescue  equipment, 
such  as  a  grinding  train,  a  tamping 
machine,  a  track  stabilizing  machine, 
track  inspection  vehicles  (Mauzin  car 
and  Melusine  car),  an  ultrasonic  test  car 
to  measure  the  integrity  of  the  rails,  a 
ballast-plowing  railwsy  car,  and  electric 
and  diesel  locomotives  for  shunting  and 
rescue  purposes.  All  other  rail  vehicles 
are  prohibited  by  the  rule.  If  FOX 
believes  that  other  vehicles  are 

for  the  safe  operation  of  the 
I.  those  should  be  listed,  with 
rationale,  in  any  comments  that  FOX 
may  have  to  this  proposal.  FRA  seeks  to 
minimize  the  number  and  type  of 
vehicles  that  operate  over  the  right-of- 
way,  for  a  variety  of  reasons  that  have 
been  discussed  previously.  Unless 
required  to  advance  safety  or  move 
paMengers  to  their  final  destination. 
FRA  believes  that  the  operating 
environment  would  not  support 
additional  or  mixed  equipment  on  the 
FOX  lines. 

Paragraph  (h)(7)  requires  the  Railroad 
to  equip  fully  each  repair  facility  and 
employee  with  the  appropriate  tools 


I  to  maintain  the  equipment. 
Paragraph  (h)(8)  requires  the  power  cars 
to  incorporate  crash  energy  management 
that  will  protect  the  locomotive 
engineer  to  the  maximum  extent 
possible.  The  TGV  equipment  that  FOX. 
will  use  embodies  this  requirement 
Additional,  more  specific  structiual 
standards  are  set  forth  in  Subpart  E  of 
the  proposal. 

Paragraph  (h)(10)  requires  the 
locomotive  engineer  cab  to  facilitate 
ease  of  movement,  vision  and  access  to 
ail  sensors,  controls,  and  indicators,  and 
to  control  climate  and  noise.  FRA 
believes  that  these  issues  have  an 
impact  on  employee  performance  and 
railroad  safety,  and  so  proposes  that  the 
cab  be  designed  to  maximize  employee 
performance.  The  TGV  equipment  that 
FOX  plans  to  use  incorporates  this 
principle. 

Paragraph  (h)(ll)  describes  the 
critical  components  of  the  passenger 
equipment  brake  system.  Each  trainset 
must  be  equipped  with  an  electro- 
pneumatic  brake  system  that  maintains 
the  independence  of  each  truck's 
response  to  a  brake  demand.  The 
locomotive  engineer's  automatic  brake 
valve  in  the  leading  cab  controls  the 
brake  pipe  pressure.  Each  of  the 
foUoiwing  devices  must  be  capable  of 
tnitiAting  an  emergency  brake 
applicatton:  the  ATC.  Uie  deadman 
control,  two  emergency  brake  valves 
located  in  the  cab,  and  emergency  brake 
valves  located  in  two  trailer  cars  of  each 
trainset  Each  powered  truck  shall  be 
independently  controlled  by  the  braka 
pipe,  and  will  have  electric  braking  that 
is  battery-operated  in  the  case  of  a  main 
power  failure.  The  brake  system  will  be 
arranged  so  that  the  electric  brake  has 
priority  over  others.  During  emergency 
braking,  relays  will  check  die  level  of 
electric  braking,  and  will  apply  the 
friction  brake  if  a  foilure  is  detected. 
The  locomotive  engineer  will  have 
control  of  the  powered  truck  electric 
brake  through  the  tracition-braking 
master  controller  to  slow  the  trainset  or 
maintain  low  speed.  The  braking 
functions  on  each  powered  truck  will  be 
controlled  by  separate  microprocessors. 
Also,  microprocessors  will  continuously 
monitor  all  of  the  power  brake  systems. 
The  microprocessors  will  store  all  brake 
feilures  and  notify  the  locomotive 
engineer  of  failures  in  any  of  the 
following  areas:  reception  of  cab  and 
train  control  signals,  truck  hunting, 
electric  brake,  friction  brake,  fire 
detection  system,  head  end  power 
system,  alerter,  horn,  and  wheel  slide. 
The  braking  system  must  be  designed 
and  operated  in  a  failsafe  manner,  and 
include  feult  tolerant  redundaiury  and 
notification  of  failures  as  they  occur. 
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Also,  paragraph  (h)(ll)  requires  the 
Railroad  to  prepare,  in  conjunction  with 
its  system  safiaty  plan,  a  matrix  of 
authorized  train  speed  and  braking 
reductions  that  correspond  to  potential 
brake  failures  that  may  occur  en  route. 
This  matrix  is  required  by  Subp>art8  B 
and  E,  and  this  section,  and  is  an 
extremely  important  safety  foature  of  the 
FOX  system.  This  doctmient,  and  the 
planning  it  reflects,  will  guide  the 
movement  of  equipment  in  passenger 
service  when  brake  feilures  occur  en 
route,  after  the  daily  inspection. 
Without  this  plan  in  place,  the  Railroad 
may  be  forced  to  return  to  the  more 
draconian  and  less  effective  option  of 
moving  the  defective  equipment  to  the 
next  repair  fecility.  (See  full  discussion 
below  in  S  243.15  concerning  the 
movement  of  defective  equipment  for 
additional  information  on  this  topic.) 
The  French  TGV  operates  under  a 
braking  matrix  plan  that  is  devised 
specially  for  each  route  taken 
throughout  their  system.  FOX  plans  to 
replicate  this  process  in  Florida.  FRA 
requires  development  of  and  adherence 
to  the  matrix  in  this  NPRM,  but  believes 
that  it  would  be  imwise  to  dictate  the 
specific  speed  reductions  and 
corresponding  brake  feilures  in  this 
proposal.  The  right-of-way  has  not  yet 
been  chosen  and  many  subUe  operating 
conditions  are  unknown  at  this  time. 
FRA  believes  that  the  most  appropriate 
course  is  to  require  FOX  to  prepare  and 
test  the  braking  matrix  as  part  of  the 
overall  system  safety  plaiming  and 
development  called  for  by  the  proposal. 
However,  FRA  seeks  comment  from 
FOX  and  other  interested  parties  on 
whether  these  safety  standards  should 
require  the  Railroad  to  automate  the 
enforcement  of  the  braking  matrix. 
Given  the  technological  capacity  of  the 
equipment  and  the  importance  of  the 
correct  train  speed  in  the  event  of  brake 
feilure,  FRA  is  considering  imposing 
such  a  requirement 

Finally,  paragraph  (h)(12)  states  that 
the  Railroad  must  install  and  maintain 
hot  box  detectors  throughout  the  right- 
of-way,  which  sense  journal  bearing 
temperature  and  alert  central  traffic 
control  of  any  potentially  defective 
equipment 

AU  of  these  provisions  relating  to  the 
braking  system  were  included  in  the 
FOX  Petition,  and  reflect  the  state  of 
modem  braking  systems  for  passenger 
equipment 

Section  243. 15    Movement  of  Defective 
Equipment 

This  section  requires  the  Railroad  to 
meet  certain  conditions  prior  to  moving 
defective  equipment  or  continuing  with 
it  in  revenue  service.  Paragraph  (a) 


provides  that  any  equipment  containing 
a  condition  that  does  not  comply  with 
S  243.433(f)(1)  of  the  proposal  may  be 
moved  only  after  the  Railroad  has 
completed  a  series  of  actions  to  ensure 
the  safety  of  the  movement.  In  order  for 
the  movement  to  proceed,  a  qualified 
person  must  determine  that  the 
equipment  can  be  moved  safely;  the 
qualified  person  must  inform  the 
locomotive  engineer  cmd  crew  of  the 
non-compljring  condition,  the  maximum 
authorized  speed  and  other  appropriate 
restrictions;  and  the  qualified  person 
must  a£Bx  a  tag  to  the  control  cab  of  the 
trainset  that  contains  specified 
information  concerning  the  defect 
Section  243.433(f)(1)  is  a  daily 
inspection  requirement  contained  in  the 
rolUng  stock  chapter  of  this  proposal, 
which  includes  a  list  of  several  items 
that  must  be  operating  as  intended 
when  the  inspection  is  done  in  order  for 
the  equipment  to  depart  Therefore, 
paragraph  (a)  covers  any  defect  that 
occurs  after  the  daily  inspection  has 
been  completed,  and  the  trainset  was 
determined  to  be  in  compliance  and 
released  for  revenue  service. 

Paragraph  (b)  provides  that  a  trainset 
which  develops  a  non-complying 
condition  en  route,  or  in  other  words, 
after  the  daily  inspection  required  by 
§  243.433(f)(1),  may  continue  in  revenue 
service  until  the  next  inspection 
required  by  the  rule,  only  if  the  Railroad 
has  accomplished  the  tasks  required  by 
paragraph  (a).  Paragraph  (b)  also  states 
that,  if  brake  defects  arise  en  route,  the 
requirements  of  §  243.409  of  the 
proposal  apply.  The  pertinent  portions 
of  §  243.409  state  that  the  Railroad  must 
develop  and  adhere  to  speed  restrictions 
that  corresi>ond  to  varying  levels  of 
brake  defects  or  feilure,  and  that  the 
locomotive  engineer  must  notify  the 
central  traffic  control  of  any  brake 
failure  that  occurs  within  one  trip. 

Paragraph  (c)  permits  the  movement 
of  defective  equipment  in  a  yard,  so 
long  as  there  are  no  passengers  in  the 
equipment,  the  movement  does  not 
exceed  a  speed  of  10  mph,  and  the 
movement  is  made  solely  for  the 
purpose  of  moving  to  a  repair  fecility. 

Tne  movement  of  defective 
equipment  is  a  topic  that  deserves 
considerable  discussion  aa  it  relates  to 
power  brakes  and  other  safety 
appliances,  given  the  safety  risks 
involved  and  the  statutory  backgroimd 
implicated.  FRA's  proposed  Passenger 
Equipment  Safety  Standards,  published 
on  September  23. 1997  (62  FR  49728) 
provide  a  thorough  explanation  of  the 
factors  and  conclusions  involved,  which 
is  summarized  here. 

FRA's  existing  regulations  do  not 
contain  requirements  pertaining  to  the 


movement  of  equipment  with  defective 
power  brakes.  "The  movement  of 
equipment  widi  these  defects  is 
currently  controlled  by  a  statutory 
provision  (originally  enacted  in  1910  as 
part  of  the  laws  formerly  known  as  the 
Safety  Appliance  Acts),  which  states: 

(a)  GENERAL— A  vehicle  that  U  equippad 
in  compliance  with  this  chapter  whose 
aquipment  becomes  defective  or  insecure 
nevertheless  may  be  moved  wtien  oacessary 
to  make  repairs,  without  a  penalty  being 
imposed  under  section  21302  of  this  title, 
from  tiie  place  at  which  the  defect  or 
inaectirity  was  first  discovered  to  the  nearest 
available  place  at  iWuc/i  the  npain  can  be 
made — 

(1)  on  tlie  railroad  line  on  which  the  defect 
or  insecurity  was  discovered; 

or  ^ 

(2)  at  the  option  of  a  connecting  railroad 
carrier,  on  the  railroad  line  of  tlie  connecting 
carrier,  if  not  further  than  the  place  of  repair 
described  m  clause  (1)  of  this  subsection. 

49  U.S.C.  20303(a)  (emphasis  added). 

Although  there  is  no  limit  contained 
in  49  U.S.C.  20303  as  to  the  number  of 
cars  with  defective  equipment  that  may 
be  haided  in  a  train,  FRA  has  a 
longstanding  interpretation  which 
requires  that,  at  a  miiiimiiin  85  percent 
of  the  cars  in  a  train  have  op>erative 
brakes.  FRA  bases  this  interpretation  on 
another  statutory  requirement  that 
permits  a  railroad  to  use  a  train  only  if 
"at  least  50  percent  of  the  vehicles  in 
the  train  are  equipped  with  power  or 
train  brakes  and  the  engineer  is  using 
the  power  or  train  brakes  on  those 
vehicles  and  on  all  other  vehicles 
equipped  with  them  that  are  associated 
with  those  vehicles  in  a  train."  49 
U.S.C.  20302(a)(5KB).  As  originally 
enacted  in  1903,  section  20302  also 
granted  the  Interstate  Commerce 
Conmiission  (ICC)  the  authority  to 
increase  this  percentage,  and  in  1910 
the  ICC  issued  an  order  increasing  the 
minimum  percentage  to  85  percent  See 
49  CFR  232.1.  which  codified  the  ICC 
order. 

As  virtually  all  freight  cars  are 
presently  equipped  with  power  brakes 
and  are  operated  on  an  associated 
trainline,  the  statutory  requirement  is  in 
essence  a  requirement  that  100  percent 
of  the  cars  in  a  train  have  operative 
power  brakes,  unless  being  hauled  for 
repairs  pursuant  to  49  U.S.C.  20303. 
Consequently,  FRA  currenUy  requires 
that  equipment  with  defective  or 
inoperative  air  brakes  constitute  no 
more  than  15  percent  of  the  train  and 
that,  if  it  is  necessary  to  move  the 
equipment  bova  where  the  railroad  first 
discovered  it  to  be  defective,  the 
defective  equipment  be  moved  no 
further  than  the  nearest  place  on  the 
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railroad's  line  where  the  necessary 
repairs  can  be  made. 

The  requirements  regarding  the 
movement  of  equipment  with  defective 
or  insecure  brakes  noted  ^bove  can 
create  safety  hazards  and  operational 
difficulties  in  passenger  operations.  As 
the  provisions  regarding  the  movement 
of  defiective  brake  equipment  were 
written  almost  a  century  ago,  they  do 
not  address  contemporary  realities  of 
theae  operations.  Strict  application  of 
the  requirements  has  the  potential  of 
causing  major  disruptions  of  service, 
which  could  create  serious  safety  and 
sectirity  problems.  For  example, 
requiring  repairs  to  be  made  at  the 
nearest  location  where  the  neceaaaiy 
rapifli  can  be  made  could  result  in 
discharging  passengers  between  stations 
where  adequate  facilities  for  their  safety 
are  not  available,  or  onto  overcrowded 
station  platforms.  In  addition,  strict 
application  of  the  statutory 
requirements  could  result  in  trains  with 
defoctive  brake  equipment  moving 
against  the  ciuront  of  traffic  during  high 
traffic  hours.  Irregular  movements  of 
this  type  increase  the  risk  of  collisions. 
Furthermore,  like  many  passenger 
operations,  FOX  may  operate  trains  that 
include  eight  or  fewer  can. 
Consequently,  the  necessity  to  cut  out 
the  brakes  on  one  or  more  can  can 
easily  result  in  noncompliance  with  the 
85-percent  requirement  for  hauling  the 
car  for  repairs,  thus  prohibiting  train 
movement  and  resulting  in  the  same 
sort  of  safety  problems  noted  above. 

FRA  has  attempted  to  recognize  the 
nature  of  passenger  operations,  and  the 
importance  of  passenger  safety,  and  to 
avoid  disrupting  service  when  applying 
the  requirements  regarding  the 
movement  of  equipment  with  defective 
brakes.  FRA  believes  that  speed 
restrictions  can  readily  be  used  to 
compensate  for  the  loss  of  brakes  on  a 
minority  of  cars.  FRA  believes  that 
affirmatively  recognizing  appropriate 
movement  restrictions  would  actually 
enhance  safety,  because  compliance 
with  the  existing  restrictions  is 
potentially  unsafe. 

FRA  recognizes  that  some  of  the 
proposed  standards  in  §  243.15  are  not 
in  accord  with  the  requirement 
cratained  in  49  U.S.C.  20303(a)  that 
care  with  defective  or  insecure  brakes  be 
moved  to  the  "nearest"  location  where 
the  nef»ssary  repairs  can  be  made. 
However,  FRA  does  have  authority 
under  40  U.S.C.  20306,  enUtled 
"Exemption  for  technological 
improvements,"  to  establish  the 
reatrictions  proposed  in  §  243.15. 
Section  20306  provides: 


|T|he  Sccrotary  of  Tranaportatloa  may 
•xempt  from  the  raquiraments  of  this  chapter 
rsilroed  equipment  or  equipment  tliat  will  be 
operated  on  rails,  wben  tlioM  requiremenU 
preclude  tiie  development  or  implementation 
of  more  efficient  raimiad  tiansportatioa 
equipment  or  other  transportation 
innovations  under  existing  law. 

This  provision  was  originally  enacted  as 
a  part  of  the  Rock  Island  Railroad 
Transition  and  Employee  Assistance  Act 
to  authorize  the  use  of  certain  trailen  as 
freight  cars.  See  Public  Law  96-254 
(May  30, 1980).  FRA  believes  that  the 
use  of  the  provision  as  contemplated  in 
this  proposal  is  consistent  with  the 
authority  granted  the  Secretary  of 
Transportation  in  49  U.S.C.  20306.  As 
noted  previously,  the  statutory 
requirements  regarding  the  movement  of 
equipment  with  defective  brakes  were 
written  nearly  a  century  ago,  were 
focused  largely  on  the  operation  of 
freight  equipment,  and  did  not 
contemplate  passenger  train  operations 
currently  prevalent  throughout  the 
nation  and  that  will  exist  on  FOX.  Since 
the  original  enactment  in  1910  of  the 
provisions  now  codified  at  49  U.S.C 
20303(a),  there  have  been  substantial 
changes  in  the  nature  of  the  operations 
of  passenger  trains,  and  the  technology 
used  in  those  operations. 

(Contemporary  passenger  equipment 
incorporates  many  types  of  advanced 
braking  systems:  in  some  cases  these 
include  electrical  activation  of  brakes  on 
each  car  (with  pneumatic  application 
through  the  traiiyiine  available  as  a 
backup).  Dynannc  brakes  are  also 
typically  employed  to  limit  thermal 
stresses  on  friction  surfaces  and  to  limit 
the  wear  and  tear  on  the  brake 
equipment.  Furthermore,  the  brake 
valves  and  brake  components  used 
today  are  far  more  reliable  than  was  the 
case  several  decades  ago.  In  addition  to 
these  technological  advances,  the  brake 
equipment  used  in  passenger  train 
operations  incorporates  advanced 
technologies  not  found  with  any 
regularity  in  freight  operations.  These 
include: 

•  The  use  of  brake  cylinder  pressure 
indicatora  which  provide  a  reliable 
indication  of  the  application  and  release 
of  the  brakes; 

•  The  use  of  disc  brakes  which 
provide  shorter  stopping  distances  and 
decrease  the  risk  of  thermal  damage  to 
wheels: 

•  The  ability  to  efiioctuate  a  graduated 
release  of  the  brakes  due  to  a  design 
feature  of  the  brake  equipment  which 
permits  more  flexibility  and  more 
forgiving  train  control; 

•  The  ability  to  cut  out  brakes  on  a 
per-axle  or  per-truck  basis  rather  than  a 


per  car  basis,  thus  permitting  greater  use 
of  those  brakes  that  are  operable; 

•  The  use  of  a  pressure-maintaining 
feature  on  eath  car  which  continuously 
maintains  the  air  pressure  in  the  brake 
system,  thereby  compensating  for  any 
leakage  in  the  trainline  and  preventing 
a  totdf  loss  of  air  in  the  brake  system; 

•  The  use  of  a  separate  trainline  bam 
the  locomotive  main  reservoir  to 
continuously  charge  supply  reservoin 
independent  of  the  brake  pipe  train  line; 
and 

•  Brake  ratios  that  are  ZVi  times 

Saater  than  the  brake  ratios  of  loaded 
light  can. 

Although  some  of  the  technologies 
noted  above  have  existed  for  sevmal 
decades,  most  of  the  technologies  did 
not  become  prevalent  until  1980. 
Furthermore,  most  of  the  noted 
technological  advances  have  been 
integrated  into  one  efficient  and  reliable 
braking  system  only  within  the  last 
decade.  Consequently,  the  technology 
incorporated  into  the  brake  equipment 
used  in  contemporary  passenger  train 
operations,  including  FOX  equipment, 
increases  the  reliability  of  the  braking 
system  and  permits  the  safe  operation  of 
the  equipment  for  extended  distances, 
even  whisre  a  portion  of  the  braking 
system  may  be  inoperative  or  defective. 

In  the  fece  of  tluwe  technological 
advances,  FRA  believes  it  is  appropriate 
to  utilize  the  authority  granted  by  49 
U.S.C  20306  and  exempt  certain 
passenger  train  operations  from  the 
specific  restriction  contained  in  49 
U.S.C.  20303(a)  requiring  the  movement 
of  equipment  %vith  defective  or  insecure 
brakes  to  the  nearest  location  where 
necessary  repain  can  be  made.  FRA 
proposes  restrictions  on  the  movement 
of  this  type  of  equipment  that  are  more 
conducive  to  safe  operations.  Under  this 
proposal,  the  Railroad  could  move  such 
can  only  at  reduced  speeds  and  only 
until  the  next  required  inspection  of  the 
equipment. 

In  utilizing  the  authority  granted 
pursuant  to  49  U.S.C.  20306,  the 
Secretary  is  required  to  make  "findings 
based  on  evidence  developed  at  a 
hearing,"  unless  there  is  "an  agreement 
between  national  railroad  labor 
representatives  and  the  developer  of  the 
new  equipment  or  technology."  FRA  is 
confident  that,  after  notice  and 
opportunity  for  oral  and  written  public 
commebt,  the  record  will  support  a 
finding  that  the  proposed  provisions  are 
"in  the  public  interest  and  consistent 
with  railroad  safety,"  the  test  required 
in  order  to  waive  safety  requirements 
issued  under  other,  general  provisions 
of  the  code.  See  49  U.S.C.  20103(d).  It 
should  be  noted  that  the  exemption 
granted  to  the  movement  of  equipment 
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on  FOX  with  defective  brakes  woiUd  not 
include  an  exemption  from  49  U.S.C. 
20303(c).  which  contains  the  liability 
provisions  attendant  with  the  movement 
of  equipment  with  defective  or  insecure 
safety  appliances,  including  power 
brakes.  Consequentiy,  the  liability 
provisions  contained  in  49  U.S.C 
20303(c)  will  be  applicable  to  the 
Railroad  when  hauling  equipment  with 
defective  or  insecure  power  brakes 
ptirsuant  to  the  requirements  proposed 
by  FRA  in  this  notice. 

FRA  also  proposes  to  exempt  FOX 
passenger  train  operations  from  its 
longstanding  intopretation.  based  on  49 
U.S.C  20302(a)(5)(B)  and  49  CFR  232.1 
noted  above,  prohibiting  the  movement 
of  a  train  if  more  than  IS  percent  of  the 
can  in  the  train  have  defective, 
insecure,  or  inoperative  brakes.  As 
discussed  above,  such  a  limitation  is 
overly  burdensome  and  has  the 
potential  of  creating  safety  hazards,  due 
to  the  short  length  of  the  trains 
commonly  operated  in  FOX  passenger 
service. 

Based  on  the  preceding  discussion. 
FRA  proposes  in  this  NPRM  to  permit 
POX  tninsets  to  move  imder  speed 
restrictions  if  brake  defects  occur  en 
route.  This  proposal  incorporates 
procedures  used  in  France  on  the  TGV 
that  will  guide  the  establishmmt  of 
those  speed  restrictions.  As  is  discussed 
above,  the  Railroad  shall  devise  a 
matrix,  in  which  speed  levels  are 
established  to  correspond  to  certain 
brake  defects  that  will  fecilitate  the  safe 
movement  of  the  equipment  The 
development  of  this  matrix  must  be 
accomplished  in  conjunction  with  the 
development  of  the  Railroad's  system 
safety  plan,  which  requires  FRA 
approval.  FRA  believes  that  this 
approach  will  ensure  a  high  level  of 
safety  by  taking  into  account  advanced 
technology,  the  proven  TGV  procedure, 
and  the  system  safety  concept  of 

planning  tO  niinimir.H  or  eliminate 

hazards. 

Subpart  B — System  Safety  Ptx)gram  and 
Plan 

Section  243.101    General  System  Safety 
Requirements 

This  Subpart  proposes  system  safety 
program  requirements  that  FOX  must 
develop  and  follow.  System  safety  is  the 
concept  that  forms  the  foundation  for 
the  proposed  rule,  as  it  does  for  TGV 
operation  in  France.  As  discussed 
earlier  in  this  dociunent,  system  safety 
means  the  application  of  design, 
operating,  technical,  and  management 
techniques  and  principles  throughout 
the  life  cycle  of  a  system  to  reduce 
hazards  and  unsafe  conditions  to  the 


lowest  level  possible,  through  the  most 
effective  use  of  available  resources.  In 
this  process,  FRA  proposes  that  the 
Railroad  implement  a  system  safety 
program  to  identify  and  manage  safety 
risks,  and  generate  data  for  use  in 
making  safety  decisions. 

The  proposed  requirements  for  the 
Fox  system  safety  program  are  very 
similar  to  the  requirements  proposed  for 
high  speed  (Tier  0)  passenger 
equipment,  which  were  published  on 
September  23. 1997  in  the  Fadaral 
Kflfister  (62  FR  40728).  However,  the 
Tier  II  system  safety  standards  were 
developed  to  cover  only  the  trainset, 
and  not  the  remaining  railroad  system 
elements.  The  system  safety  program 
proposed  for  FOX  coven  the  design, 
development,  testing  and  operation  of 
the  entire  railroad  system,  which 
includes  track,  signal,  rolling  stock, 
operating  practices,  power  cUstribution, 
personnel  qualification  requirements, 
and  system  qualification  tests. 

Paragraph  (a)  of  §  243.101  requires  the 
Railroad  to  adopt  a  system  safety 
program  using  MIL-STD-882(C)  as  a 
guide.  MIL-STD--882(C)  is  a  standard 
issued  by  the  Department  of  Defense 
that  describes  system  safety  planning 
and  system  safety  programs  used  by  the 
U.S.  military  for  procuring  and 
operating  weapon  systems.  This 
standard  is  often  used  as  a  form  or 
reference  for  system  safisty  planning 
FRA  does  not  intend  in  this  proposal  to 
dictate  how  the  Railroad  shcmld  apply 
this  guidance,  but  FRA  believes  that  the 
Railroad  should  tailor  application  of  the 
guidance  to  FOX's  unique  safety  needs 
and  operating  scenarios.  FRA  envisions 
that  the  system  safety  plan  will  be  a 
living  dociunent  that  evolves  as  new 
information  and  knowledge  become 
available.  Therefore,  this  section 
requires  FOX  to  update  the  system 
accordingly  in  the  course  of  operations, 
and  to  change  practices  that  prove  to  be 
unsafe. 

Due  to  the  critical  role  that  the  system 
safety  plan  plays  in  this  rule,  FRA 
proposes  that  FOX  submit  the  initial 
plan  for  FRA  approval,  and  Inief  FRA 
annually  on  any  changes  made  to  it  The 
Petition  contained  lai^uage  that 
provided  for  FRA  "audits"  of  the  system 
safety  plan,  rather  than  a  clear  approval 
process.  However,  given  the  bet  that  so 
many  safety  features  in  the  FOX  system 
are  controlled  by  development  of  the 
system  safety  plan,  FRA  believes  that 
anything  short  of  approval  would  be  an 
abdication  of  the  ^ency's 
responsibility  to  promulgate  clear, 
enforceable,  and  effective  safety 
standards.  For  instance,  one  of  the 
safety  features  relied  upon  in  the  FOX 
risk  assessment  and  Petition  involve  a 


series  of  wayside  detection  systems, 
which  will  greedy  enhance  the  safety  of 
the  system  and  have  led  to  standards  in 
this  proposal  that  permit  2(X1  mph 
speeds  and  lightra  equipment  However, 
these  detection  systems,  as  proposed, 
will  not  be  placed  at  regular  intervals 
throughout  the  right-of-way;  rather,  they 
will  be  placed,  for  the  most  part,  where 
the  system  safety  plan  indicates  safety 
risks  exist  If  FRA  has  no  approval 
authority  over  the  placement  of  the 
detection  systems  and  the  thought 
process  that  determined  the  placement, 
the  detection  system  could  conceiv^ly 
be  used  inefiiectively,  and  ultimately 
have  no  impact  on  improving  safsty.  A 
similar  analysis  can  be  made  concerning 
the  braking  system  matrix  that  will 
define  operating  procedures  for 
passenger  equipment  with  defective 
brakes.  Qearly,  the  Railroad  braking 
system  is  key  to  the  safety  of  the  high 
speed  trainaets,  and  a  matrix  that 
establishes  rational  speed  restrictions  is 
mandatory,  for  safety  and  statutory 
reasons.  FRA  believes  that  the  Agency 
must  have  an  approval  mechanism  in 
place  to  ensure  tnat  such  a  matrix  is  in 
place.  FRA  tmderstands  that  FOX  has 
the  desire  and  capacity  to  operate  the 
system  safely,  and  FRA  does  not  intend 
to  interfere  unnecessarily  in  the  system 
safety  process  that  will  be  undertaken  in 
Florida.  However,  FRA  believes  that  the 
basis  of  this  rulemaking  would  be 
undermined  if  Federal  ovenight  of  the 
FOX  system  safety  plan  does  not  take 
place. 

This  paragraph  also  reqiures  POX  to 
submit  the  initial  system  safety  plan  to 
FRA  for  approval  no  later  than  one  year 
aftm  the  rule  takes  effect  The  Petition 
contained  a  less  certain  time  frame, 
related  to  the  design  and  construction 
phases  of  the  project  However,  FRA 
believes  that  the  system  safety  plan 
must  be  used  as  a  guide  in  the  earliest 
conceptual  stages  of  the  project  Thus,  it 
shoidd  be  available  eariier  in  the 
program  than  initially  proposed  by 
FOX.  As  discussed  previously  in  this 
document,  HIA  seeks  conunent  bom 
FOX  and  other  interested  parties 
concerning  alternatives  to  this  prof>osaL 
Commenters  are  asked  to  consider  the 
relative  merits  of  a  tiered  system  safety 
plan  submission  schedule,  that  would 
permit  FOX  to  produce  the  system 
safety  plan  in  stages,  rather  than  as  one 
complete  package.  However, 
commentere  should  also  address  the  risk 
that  such  a  tiered  schedule  would  lead 
to  a  system  safety  plan  that  is 
incomplete  or  inaccurate  because  it  does 
not  address  all  potential  hazards  at  the 
earliest  possible  opportimity. 

FRA  also  requires  FOX  to  brief  the 
FRA  annually  on  the  status  of  the 
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system  safety  prognun  and  on  any 
proposed  changes  to  the  system  safety 
plan.  FRA  believes  this  process  will 
permit  FRA  to  Miess  how  efltactively  the 
system  safety  plan  works,  and  how  FOX 
idlWIIae  and  iwolves  safety  risks. 

FMagraph  (b)  of  §  243.101  makes  clear 
that  the  system  safety  plan  must  address 
the  design,  construction,  maintenance, 
operation,  and  overhaul  of  the  system  as 
a  unit.  The  plan  must  address  how 
individual  components  of  the  system 
operate,  as  well  as  how  those 
components  operate  once  intagratad 
into  the  system.  For  instance,  a 
particular  appurtenance  may  perform 
well  in  tests  or  other  operations,  but  that 
same  component  may  not  perform 
suitably  when  integrated  into  the  FOX 
system.  The  plan  must  evaluate 
components  in  this  light  in  order  to 
ensure  the  ultimate  safety  of  the  system. 
Also,  this  paragraph  requires  FOX  to 
consider  safety  at  least  as  important  as 
cost  and  performance  in  assessing 
design,  construction,  operation, 
maintenance,  and  overhaul  of  the 
Railroad  system. 

Paragraph  (c)  describes  the  various 
elements  that  must  be  included  in  the 
plan.  FRA  proposes,  at  a  minimum,  that 
the  system  safety  plan  specifically 
address  fire  protection;  software  safety; 
inspection,  testing,  and  maintenance; 
training  and  qualifications;  emergency 
preparedness;  pre-revenue  service 
qualification  testing;  hazard 
identification  and  reduction;  operating 
pcocadures  for  defective  equipment  in 
passaoger  service:  identification  of 
safety-critical  subsystems;  and 
relationships  between  safety-critical 
subsystems.  FRA  places  emphasis  on 
tfaaaa  elements  of  the  Fox  system 
bacaMse  they  tend  to  be  overlooked 
when  a  less  formal,  non-systems 
approach  to  safety  analysis  is  taken. 
Each  of  these  elements  of  the  system 
safety  program  is  discussad  in  greater 
detail  below. 

Paragraph  (d)  sets  forth  the  approach 
and  process  FOX  must  take  in  order  to 
develop  the  system  safety  program.  FRA 
intends  the  program  to  be  a  formal  step- 
by-step  process  that  includes: 
identification  of  all  safety  requirements 
that  govern  the  operation  of  the  system; 
evaluation  of  the  total  system  to  identify 
known  or  potential  safety  hazards  that 
may  arise  over  the  life  cycle  of  the 
Railroad;  identification  of  all  safety 
issues  during  the  design  phase  of  die 
process;  elimination  or  reduction  of  the 
risk  posed  by  the  hazards  identified; 
rasolution  of  safety  issues  presented: 
davaiopment  of  a  process  to  track 
prop  ass;  and  development  of  a  program 
of  tasting  and  analysis  to  demonstrate 
that  safety  requirements  are  met. 


Paragraph  (e)  requires  the  Railroad  to 
document  how  the  system  design  meets 
safety  requiraments,  and  to  monitor  how 
safety  iaraas  are  raised  and  lesolvad. 
This  is  vary  Important  in  S3rstam  safety 
philosophy:  if  risks  ara  not  identified, 
eliminated  or  mitigated,  the  system  is 
inherently  unsafe. 

Paragraph  (f)  requires  the  system 
safety  plan  to  describe  how  operational 
limitations  would  be  imposed  if  the 
FOX  system  design  cannot  meet  certain 
safety  requiraments.  FRA  anticipates 
that  this  section  would  include  an 
initial  determination  from  FOX  that 
operational  limits  can  effectively 
address  the  hazard,  and  if  not,  a  design 
change  will  be  put  in  place  to 
accommodate  the  risk.  Operational 
limits  an  considered  the  least  desirable 
option  in  system  safety  planning,  and 
thus,  the  last  means  utilized  to  reduce 
a  safety  risk. 

Paragraph  (g)  requires  the  Railroad  to 
facilitate  FRA  inspection  of  the  S3r8tem 
safety  plan  and  documentation  required 
by  paragraph  (e).  FRA  must  have  access 
to  this  information  in  order  to  determine 
the  Railroad's  compliance  with  the 
requirements  of  this  Chapter. 

Section  243.103    Fire  Protection 
Program 

As  part  of  the  sjrstem  safety  program, 
paragraph  (a)  requires  the  Railroad  to 
address  fire  safety  considerations  in  the 
design  stage  of  the  project,  and  to 
reduce  the  risk  of  harm  caused  by  fire 
on  the  equipment  to  a  level  established 
in  MIL-STD-882(C)  as  acceptable. 
Paragraph  (b)  requires  the  Railroad  to 
make  a  written  analysis  of  the  fire 
protection  problem,  and  lists  a  series  of 
fectors  that  the  Railroad  must  complete 
and  consider  concerning  fire  protection. 
These  paragraphs  require  the  Railroad  to 
ensure  that  good  fire  protection  practice 
is  used  during  the  design  and  operation 
of  the  equipment.  FRA's  primary 
concern  is  to  protect  passengers  from 
the  risk  of  fire  and  smoke  inhalation, 
and  to  ensure  that  they  can  evacuate 
quickly  and  safely  if  a  fire  erupts. 

Elements  of  this  analysis  correspond 
to  required  action  under  §  243.413  of  the 
rolling  stock  provisions  in  the  rule: 
Overheat  detectora;  a  fire  or  smoke 
detection  system;  a  fixed,  automatic, 
fire-suppression  system  where  the 
Railroad's  written  analysis  determines 
they  are  required;  and  compliance  with 
the  Railroad's  written  procedures  for  the 
inspection,  testing,  and  maintenance  of 
fire  safety  systems  and  equipment  that 
the  procedures  designate  as  mandatory. 

(See§243.413(cHfU. 

Paragraph  (c)  reqiAres  the  Railroad  to 
exercise  reasonable  care  to  assure  that 
the  design  criteria  are  followed  and  that 


the  tests  required  by  this  program  are 
performed.  To  fulfill  this  obligation  in 
part,  the  Railroad  must  include  fire 
safety  requirements  in  all  contracts  for 
new  equipment  purchases. 

Section  243.105    Software  Safety 
Program 

This  section  proposes  requirements 
for  the  software  portion  of  the  system 
safety  program.  Paragraph  (a)  requires 
the  Railroad  to  develop  and  implement 
a  software  safety  program  to  guide  the 
design,  development,  testing, 
integration  and  verification  of  FOX 
system  software.  Software  plays  a  key 
role  in  the  overall  performance  of  the 
FOX  system,  and  safety  demands  that 
the  Railroad  place  a  strong  emphasis  on 
the  system's  software  safety. 

Paragraph  (b)  sets  out  the  proposed 
required  elements  of  the  software  safety 
program.  The  program  must  treat 
software  that  controls  or  monitors  safety 
functions  as  safety-critical,  unless  a 
completely  redundant,  failsafe,  non- 
software  means  to  provide  the  same 
function  is  provided  as  part  of  the 
design.  Paragraph  (b)  also  specifies  the 
steps  required  to  develop  a 
comprehensive  software  safety  program, 
which  must  culminate  in  a 
demonstration  of  overall  software  safety 
as  part  of  the  pre-revenue  service  system 
qualification  tests  of  the  FOX  system. 

Paragraph  (b)  also  requires  the 
Railroad  to  include  a  hazard  analysis  in 
its  software  design  cmd  implementation 
that  will,  to  the  nillest  extent  possible, 
prevent  unauthorized  penetration  on  all 
computerized  systems  in  use.  As  the 
railroad  industry  embraces  new 
technology  and  increases  reliance  on 
electronic  information  systems,  there 
must  also  be  development  and 
adherence  to  eff^qtive  methods  of 
preventing  intrusioli  from  unauthorized 
railroad  personnel  and  other  individuals 
or  entities.  The  FOX  system  relies  on 
many  computerized  systems  and  sub- 
systems, the  largest  being  the  Railroad's 
signal  system.  Clearly,  any  opf>ortimity 
for  infiltration  of  the  signal  system  by 
outsiders  would  expose  the  passengera, 
employees,  and  those  along  the  right-of- 
way  to  grave  risk.  Therefore,  FOX  must 
develop  and  implement  in  its  system 
safety  program  a  method  to  prevent 
cyber  threats  and  alleviate  these  risks. 

Paragraph  (c)  requires  the  Railroad  to 
adhere  to  the  requirements  of  the 
software  safety  program.  To  fulfill  this 
obligation  the  Railroad  must  include 
software  safety  requirements  in 
procurement  contracts  that  involve 
design  or  purchase  of  software 
components. 
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Paragraph  (d)  requires  the  Railroad  to 
follow  the  process  and  procedures  of  the 
software  safety  program. 

Section  243.107    Inspection,  Testing, 
and  Maintenance  Program 

This  section  contains  the 
requirements  for  the  RailrocKi's  program 
for  inspecting,  testing,  and  maintaining 
the  FOX  system.  FRA's  goal  is  a  set  of 
standards  that  will  ensure  that  the  Fox 
system  remains  safe  as  it  wears  and 
ages,  and  will  protect  woricen  who 
perform  the  inspection,  testing,  and 
maintenance  tasks.  These  proposed 
requirements  are  based  on  FRA's 
knowledge  of  inspection,  testing  and 
maintenance  programs  generally,  and 
the  French  TGV  practices. 

Paragraph  (a)  requires  the  Railroad  to 
provide  to  FRA  particulars  concerning 
the  inspection,  testing,  and  maintenance 
program  for  the  system,  including: 
Safety  inspection  (Hocedures.  intervals 
and  criteria;  testing  procedures  and 
intervals;  scheduled  preventive 
mainteiunce  intervals;  maintexumce 
procedures;  and  employee  training. 

In  this  proposal,  rRA  does  not  dictate 
specific  program  contents,  and  so  the 
Railroad  retains  much  flexibility  to 
tailor  the  program  to  its  needs  and 
experience.  However.  FRA  believes  this 
provision  is  an  important  element  of  the 
overall  Railroad  system,  and  should  be 
designed  to  maximize  safe  operations 
and  protect  safety-related  components 
of  the  system  from  deterioration  over 
time. 

Paragraph  (b)  defines  broadly  the 
conditions  that  can  endanger  the  safety 
of  the  crew,  passengers,  or  equipment, 
wdiich  the  inspection,  testing,  and 
maintenance  program  should  prevent, 
or  detect  and  correct  Paragraph  (c) 
establishes  a  link  between  scheduled 
maintenance  intervals  and  the  system 
safety  program.  Schedided  maintenance 
intenrals  should  be  set  so  that  worn 
parts  are  replaced  before  they  fail.  Initial 
intervals  should  be  based  on 
manufacturer's  recommendations  or 
operating  experience.  As  more  operating 
experience  is  gained,  FRA  believes  that 
accumulated  reliability  data  should  be 
used  as  the  basis  for  r hanging 
preventive  maintenance  intervals  on 
safety-critical  components.  This 
standard  should  encourage  the  Railroad 
to  keep  reliability  records  on  safety- 
critical  components,  which  will  provide 
confidence  that  any  safety  or  economic 
trade-oQs  have  a  firm  basis. 

Paragraph  (d)  requires  the  Railroad  to 
adopt  standard  operating  procedures,  in 
writing,  that  explain  how  all  safety- 
critical  inspection,  testing,  and 
maintenance  tasks  will  be  performed. 
This  provision  is  intended  to  provide 


protection  to  the  woricera  who  perform 
maintenance  and  inspection  duties, 
many  of  which  are  irjierentiy 
dangerous.  FRA  does  not  intend  to 
prescribe  how  these  tasks  shoxdd  be 
performed.  Rather,  this  proposal 
requires  the  Railroad  to  devise  a 
program  that  will  ensure  employee 
safety  in  each  individual  setting  that 
may  arise  in  the  maintenance  of  all  of 
the  Railroad's  equipment  FRA  believes 
that  standard  operating  procedures  are 
often  a  key  component  in  a  successful 
program  to  train  mnployees  to  perform 
their  employment  duties  safely. 

Section  243.109    Training. 
Qualification,  and  Designatioo  Program 

This  section  requires  the  Railroad  to 
develop  and  implement  a  training, 
qualification,  and  designation  program 
for  workera  who  perform  inspection, 
testing,  and  maintenance  tasks.  FRA 
believes  that  employee  training, 
qualification,  and  designation  are 
central  to  maintain  safe  railroad 
equipment  and  a  safe  workforce. 
Paragraph  (a)  requires  the  Railroad  to 
establish  and  comply  with  a  training, 
qualification,  and  designation  program 
for  employees  and  contracton  who 
perform  safety-related  inspection, 
testing,  or  maintenance  tadcs  in  this 
rule. 

Paragraph  (b)  lists  the  steps  that  must 
be  followed  in  developing  the  Railroad's 
training,  qualification,  and  designation 
program.  This  paragraph  lists  tlM 
general  requirements  that  the  Railroed's 
training,  qualification,  and  designation 
program  must  do  to  ensure  that 
employees  know  how  to  keep  the 
system  operating  safely.  The  SNCF  has 
a  training  program  in  place  for  operation 
of  TGV  equipment  in  France  that  is 
similar  to  these  profKtsed  requirements. 
The  list  of  actions  that  FRA  proposes 
also  compel  the  Railroad  to  evaluate  its 
operation  and  focus  its  training 
resources  where  the  need  is  greatest. 

The  proposed  rule  grants  tne  Railroad 
flexibiUty  to  fbciis  and  provide  training 
that  is  needed  in  order  to  complete  a 
specific  job  category.  For  instance,  the 
proposal  does  not  require  "checkera"  to 
receive  the  same  intensive  training 
needed  for  "maintainera."  FRA 
anticipates  that  this  proposal  will  not 
reqiure  extensive  changes  to  the  manner 
in  which  TGV  employees  in  France  are 
trained.  However,  the  proposal  will 
prevent  the  Railroad  fiom  using 
minimally  trained  and  unqualified 
people  to  perform  crucial  safety  tasks. 

FRA  believes  that  many  benefits  will 
be  gained  from  the  Railroisd's 
investment  in  a  comprehensive  training 
program.  The  quality  of  inspections  will 
improve,  which  will  result  in  fewer 


instances  of  defactive  equipmmt  in 
revenue  service  and  increstsed 
operational  safety.  Equipment 
conditions  that  require  mainterumce 
attention  are  more  likely  to  be 
discovered  while  the  equipment  is  in  a 
maintenance  or  yard  site,  where  repain 
can  be  completed  safely  and  efficiently. 
Trouble-shooting  will  take  less  time, 
and  maintenance  will  be  completed 
correcUy  the  first  time,  resiiltiJog  in 
increased  safety  and  decreased  costs. 

Section  243.111    Emergency 
Preparedness  Propam 

This  section  requires  the  Railroad  to 
develop  and  adopt  an  emeigmcy 
preparedness  program  that  meets  the 
requirements  set  forth  in  FRA's 
proposed  Passenger  Train  Emeigencjr 
Standards.  62  FR  8330,  (February  24, 
1996)  which  will  be  codified  at  49  CPR 
part  239  after  consideration  of  all 
comments  received  and  adopted  as 
final.  FRA  believes  that  the  FOX  system 
should  meet  the  same  emergency 
preparedness  requirements  imposed  <m 
every  other  passenger  railroad  opeiMing 
intheU.S. 

Section  243.113    Pre-revenue  Service 
System  Qualification  Plan 

This  section  sets  forth  general 
requirem«its  for  pre-revenue  service 
testing  of  the  FOX  system,  and  works  in 
conjuinction  with  the  specific  provisions 
set  forth  in  Chapter  7  of  this  rule.  Pre- 
revenue  qualification  tests  are  extremely 
important  because  they  represent  the 
culmination  of  all  safety  analysis  and 
component  tests  condiu:ted  as  part  of 
the  system  safety  program,  and  will 
serve  as  a  basis  for  all  passenger 
operations.  The  pre-revenue  service 
system  qiialification  tests  are  intended 
to  demonstrate  the  effectiveness  of  the 
system  safety  program  and  to  prove  that 
the  FOX  system  can  operate  safely  in  its 
intended  environment.  FRA  believes 
that  these  procedures  and  the 
documentation  required  by  the  pre- 
revenue  system  qualification  test  plan 
are  necessary  to  ensure  that  all  safety 
risks  have  been  reduced  to  a  level  that 
will  facilitate  safe  operation  in  revenue 
service. 

Section  243.115    Haziard  Identification 
and  Reduction 

This  section  requires  the  Railroad  to 
identify  all  hazards  that  may  arise  in  the 
course  of  operations  and  analyze 
methods  available  to  reduce  or 
eliminate  the  hazards.  The  Railroad  may 
consider  remedies  that  are  based  in 
design,  construction,  equipment  or 
operations.  However,  operation-based 
solutions  are  not  fevoreid,  and  should  be 
used  only  when  no  other  alternative 
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exist*.  Design  and  construction  are  the 
preforred  methods  to  eliminate  rislc  in 
system  safety  philosophy,  because  they 
completely  remove  the  opportunity  for 
simple  human  mistakes  or  errors  in 
judgment  that  can  occur  in  the  normal 
course  of  operations.  This  section  is 
important  because  operational  hazards 
cannot  be  minimized  or  prevented  until 
they  are  first  recognized  as  risks.  This 
thought  process  is  basic  to  system 
safety,  and  so  this  proposal  is  an 
inte^vl  component  to  the  Railroad's 
sjrstem  safisty  plan. 

Section  243. 1 1 7    Operating  Prooeduies 
in  the  Event  of  Component  Failure 

This  section  requires  the  Railroad  to 
consider  and  develop  operating  rules 
that  will  protect  passengers,  employees, 
and  the  public  when  portions  of  the 
system  become  defective.  This  section 
works  in  conjunction  with  Subpart  F  of 
the  rule,  which  requires  the  i^iiroad  to 
develop  a  comprehensive  set  of 
operating  rules  that  must  be  approved 
by  FRA.  It  is  extremely  important  to  the 
overall  safety  of  the  system  that  the 
Railroad  deliberate  over  appropriate 
procedures  that  will  compensate  for  the 
loss  of  safety  that  malfunctioning 
equipment  causes.  Aside  from 
developing  general  operating  rules, 
pursuant  to  the  requirements  of  Subpart 
F.  this  section  obligates  the  Railroad  to 
■ipge  in  a  slightly  different  thought 
process — to  focus  on  defective 
equipment  and  to  mitigate  the  dangen 
thiit  arise  when  equipment 
malfunctions.  FRA  believes  that  this 
section  is  necessary  to  ensure  passenger 
and  system  safety,  particularly  as  it 
relates  to  power  brake  defects.  Also,  this 
section  requires  the  Railroad  to  analyze 
and  describe  the  foult  tolerant  limits  of 
each  system  tiiat  possesses  fault  tolerant 
components,  and  develop  a  process  by 
which  the  Railroad  and  the  engineer 
operating  a  trainset  will  be  made  aware 
that  the  system  is  approaching  its  fault 
tolerant  limits.  This  proposal  requires 
the  Railroad  to  acknowledge  the  pre- 
determined limits  of  the  system 
equipment,  and  to  prepare  appropriately 
for  instances  when  those  limits  are 
exceeded,  which  is  consistent  with  and 
critical  to  comprehensive  system  safety 
planning. 


Section  243.119 
Subsystems 


Safety-Critical 


This  proposed  section  requires  the 
Railroad  to  identify  the  safety-critical 
•ubcyslHlls  that  exist  in  the  FOX 
ayttma,  and  to  prepare  an  explanation  of 
the  relationship  they  have  with  one 
another  throughout  the  life  cycle  of  the 
system.  FRA  anticipates  that  this 
requirement  reflects  the  thought  that 


would  occiu-  in  the  normal  course  of 
system  safety  analysis,  and  believes  it  is 
important  enough,  in  terms  of  the 
ultimate  safety  of  the  system,  to 
incorporate  in  this  Subpart 

Section  243.121     Approval  Procedure 

This  section  sets  forth  the  system 
safsty  plan  approval  procedures  that  the 
Railroad  and  FRA  must  follow. 
Pinagraph  (b)  requires  the  Railroad  to 
file  a  petition  for  approval  with  FRA, 
and  the  petition  must  include  the 
Railroad's  system  safety  plan,  pertinent 
supporting  documentation,  and  the 
primary  person  to  contact  if  questions 
arise.  This  section  also  requires  the 
Railroad  to  prepare  a  petition  for 
approval  for  safety-critical  changes  to 
the  Railroad's  existing  safety  plan.  FRA 
believes  that  such  changes  have  the 
potential  to  alter  the  overall  safety  of  the 
FOX  network,  and  therefore.  Federal 
oversight  should  be  present.  Also, 
pursuant  to  principles  of  administrative 
law,  FRA  would  notify  the  public  of 
such  changes.  Paragraph  (c)  requires  the 
Railroad  to  submit  the  petition  for 
approval  with  FRA's  Associate 
Administrator  for  Safety,  and  paragraph 
(d)  describes  the  actions  FRA  must  take 
upon  receipt  of  the  petition. 

FRA  must  review  the  petition, 
detemine  if  it  complies  with  all 
procedural  raquirnnents,  and  evaluate 
the  substantive  validity  of  the  petition 
or  proposed  changes  to  the  petition. 
Under  this  proposal.  FRA  may  approve, 
approve  with  special  conditions,  or 
disapprove  the  petition  within  ninety 
days.  If  FRA  is  unable  to  arrive  at  a 
determination  within  ninety  days,  the 
petition  remains  pending  until  FRA 
acts.  Once  a  petition  has  been  approved, 
FRA  may  reopen  consideration  of  the 
petition  for  good  cause,  which  might 
include  the  discovery  of  new 
information  or  new  safety  evaluations. 
FRA  must  provide  the  Railroad  with 
written  notice  of  the  disposition  of  the 
petition.  If  FRA  determines  that  changes 
to  safety-critical  standards,  criteria,  or 
inspection  frequencies  are  appropriate 
in  the  interest  of  safety.  FRA  will 
publish  a  notice  in  the  Federal  Register 
announcing  those  changes.  Sixty  (feys 
after  the  notice  is  published,  the 
changes  become  effective. 

The  FOX  system  safety  program  is  the 
most  important  portion  of  the  Florida 
high  speed  rail  project.  Every  safety 
discipline  will  be  governed  by  the 
design,  construction,  and  equipment 
determinations  made  in  the  process  of 
developing  the  Railroad's  system  safety 
program.  FRA  has  no  desire  to  meddle 
unnecessarily  in  the  internal,  nonsafety 
mattera  of  the  Railroad's  operation. 
However,  due  to  the  role  that  the  system 


safety  plan  plays  in  the  FOX  system, 
and  the  potential  for  human  casualty 
that  exists  on  the  system,  FRA  believes 
that  the  agency  must  have  approval 
authority  over  the  final  system  safety 
plan  that  is  adopted  by  the  Railroad,  in 
order  to  ensure  the  safety  of  the  public. 
As  stated  earlier,  FRA  invites  comment 
on  alternatives  to  the  timing  proposed 
for  submission  of  the  Railroad's  system 
safety  plan.  In  addition.  FRA  invites 
commentary  on  the  approval  process 
that  is  proposed  in  this  NPRM.  and  any 
alternatives  that  may  be  more  effective. 

Subpart  C— Signal  Sygtem 

Subpart  C  sets  forth  the  safety 
standards  for  the  Railroad's  si^ial 
system.  This  Subpart  is  similar  to  FRA's 
existing  signal  safety  standards.  49  CFR 
part  236,  that  apply  generally  to  railroad 
operations  in  this  country.  However, 
changes  have  been  made  to  account  for 
the  differences  in  the  signal  system  that 
will  be  utilised  in  Florida  and  the  high 
speed  train  operations  associated  with 
the  POX  system. 

Section  243.201     Plans.  Where  Kept 

This  section  requires  the  Railroad  to 
keep  plans  that  are  neoessaiy  for  the 
proper  maintenance  and  tasting  of  the 
signal  and  train  control  system  at  each 
interlocking  and  intermediate  trade 
circtiit  case.  Plans  must  be  legible  and 
accurate,  in  order  to  protect  against 
erron  in  circuitry  connections.  This  is 
consistent  with  the  Petition  and  current 
U.S.  practices. 

Section  243.202    Grounds 

This  proposed  section  requires  the 
Railroad  to  keep  each  circuit  that  affects 
the  safety  of  train  operations,  free  from 
any  ground  or  combination  of  grounds 
that  will  permit  a  flow  of  current  equal 
to  or  in  excess  of  75  percent  of  the 
release  value  of  any  relay  or  other 
electromagnetic  device  in  the  circuit. 
However,  the  following  circuits  are  not 
included  in  this  requirement:  circuits 
that  include  any  track  rail;  the  common 
retiirn  wires  of  single-wire,  single-break, 
signal  control  circuits  using  a  grounded 
common;  and  alternating  current  power 
distribution  circuits  that  are  grounded 
in  the  interest  of  safety.  This  is 
consistent  with  the  Petition  and  cuiient 
U.S.  practice. 

Section  243.203     Locking  of  Signal 
Apparatus  Housings 

This  section  requires  the  Railroad  to 
protect  signal  apparatus  housings  from 
unauthorized  entry.  The  proposal 
requires  the  Railroad  to  lock.  seal,  or 
secure  all  external  housings  of  signal 
and  track-side  automatic  train  control 
system  apparatus.  The  purpose  of  this 
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section  is  to  prevent  vital  components  of 
the  signal  system  from  being  vandalized 
or  tampered  with,  which  could  cause 
the  system  to  mfdfunction.  The 
proposed  rule  is  consistent  with  the 
Petition  and  ciurent  U.S.  practice. 

Section  243.204    Design  of  Control 
Circuits  on  Failsafe  Principle 

This  section  requires  that  the  feilure 
of  a  safety-critical  control  circuit  will 
not  cause  a  condition  more  permissive 
than  intended.  Safety-critical  circuits 
shall  be  designed  on  a  failsafe  principle. 
This  section  includes  all  vital  circuits 
and  track  circuits  through  which  signal 
control  circuits  are  selected,  indudbog 
any  failure  of  the  data  link  radio 
transmission  system.  Circuits  should  be 
designed  so  that  failure  of  any  part  or 
component  of  the  circuit  will  cause  the 
most  restrictive  aspects  to  be  displayed. 
The  proposed  rule  is  intended  to 
address  the  design  of  the  FOX  signal 
system,  includii^  electronic  and 
processor-based  equipment 

Section  243.205 
Switch  Use 


Power-operated 


This  section  requires  all  switch 
movements  to  be  completed  by  power- 
operated  electric  switch  machines. 
Hand-operated  switches  are  prohibited 
in  territory  controlled  by  ATC.  Each 
power-operated  switch  will  be 
controlled  from  the  Railroad's  central 
traffic  control  center.  This  is  consistent 
with  the  FOX  petition  and  current  U.S. 
practice. 

Section  243.206    Yard  Operations 

This  section  requires  the  Railroad  to 
control  yard  operations  through  the 
traffic  control  center  for  the  yard,  and  to 
complete  all  movements  in  the  yard  at 
restricted  speed.  This  section  also  states 
that  relevant  portions  of  49  CFR  236.1 
through  236.109  apply  to  signals  that 
are  used  in  FOX  yard  operations.  There 
are  some  requirements  presentiy  in 
other  sections  of  this  proposed  rule  that 
would  apply  to  yard  operations. 
However,  since  signals  and  switches 
used  in  yard  limits  will  be  similar  or 
identical  to  conventional  signal  systems 
currenUy  in  use  in  the  U.S.,  FRA 
believes  that  the  applicable  portions  of 
49  CFR  236.1  through  236.109  would  be 
more  appropriate.  'Hiese  address  such 
items  as  design  of  control  circuits, 
operating  characteristics,  location  of 
roadway  signals,  and  shunting 
sensitivity. 

Section  243.207    Timetable 
Instructions 

The  section  requires  the  Railroad  to 
designate  all  interloddngs,  automatic 
train  control  tenitory.  and  yard  limits  in 


timetable  instructions.  The  designation 
may  be  published  in  timetable 
instructions  in  any  manner  that  the 
Railroad  chooses.  This  is  consistent 
with  the  Petition  and  U.S.  practice. 

Wayside  and  Cab  Signals 

^Section  243.208    Location  of  Wayside 
Signals 

This  section  requires  FOX  to  position 
and  align  each  wayside  signal  so  that  its 
aspects  can  be  visually  associated  with 
the  track  it  governs.  Tlie  proposal  grants 
the  Railroad  discretion  to  determine 
where  the  wayside  signals  will  be 
positioned.  FRA's  safety  experts  will 
determine  whether  the  location  and 
aligrunent  of  each  signal  complies  with 
the  intent  of  this  section  and  that  the 
signal  aspect  is  associated  with  the  track 
governed.  This  section  is  consistent 
with  the  Petition  and  ciirrent  U.S. 
practice. 

Section  243.209    Aspects  and 
Indications 


Paragraph  (a)  of  this  section  requires 
that  aspects  of  wayside  signals  must  be 
shown  by  the  color  of  lights,  position  of 
lights,  flashing  of  lights,  or  any 
combination  thereof.  They  may  be 
qualified  by  maricer  plate,  number  plate, 
letter  plate,  marker  light,  or  any 
combination  thereof.  Paragraph  (b) 
states  that  the  fundamental  indications 
of  wayside  signal  aspects  must  conform 
to  the  following:  a  red  light  or  a  series 
of  horizontal  lights  will  indicate  stop;  a 
yellow  light  or  a  lunar  light  will 
indicate  that  speed  is  to  be  restricted 
and  stop  may  be  required;  and  a  green 
light  or  a  series  of  vertical  lights  will 
indicate  proceed  at  mnYitnnfn 
authorized  speed.  Paragraph  (c)  requires 
that  the  names,  indications,  and  aspects 
of  wayside  and  cab  signals  must  be 
defined  in  the  Railroad's  operating  rules 
or  special  instructions,  and  all 
modifications  must  be  filed  with  the 
FRA  within  thirty  days  after  the 
modifications  take  effect  Paragraph  (d) 
states  that  absence  of  a  qualifying 
appurtenance  or  the  failure  of  a  lamp  in 
a  light  signal  may  not  cause  the  display 
of  a  less  restrictive  aspect  than 
intended. 

Paragraph  (e)  of  this  section  relates  to 
cab  display  and  requires  all  cab  displays 
to  include  the  maYimnm  authorized 
speed,  shown  by  a  bar  graph  or  a  needle 
in  the  periphery  of  the  dial  used  for  the 
indication  of  train  speed;  the  target 
speed,  shown  by  numbers;  and  the 
target  distance  corresponding  to  the 
indicated  target  speed,  shown  by  a 
continuously  refreshed  bar  graph  and 
niunbera  in  case  of  overflow  of  the  bar 
graph.  Paragraph  (f)  states  that  ail  bar 


graphs  and  numben  must  be 
illuminated  so  that  they  can  be  read 
easily  in  all  lighting  conditions  in 
which  the  equipment  will  be  used.  This 
proposed  section  is  consistent  with  the 
Petition  and  current  U.S.  practice. 

Section  243.210    Markers 

This  section  requires  the  Railroad  to 
equip  all  high  spcMsd  lines  with  block 
section  markers  and  route  origin 
markers,  and  requires  all  hlods.  section 
limits  to  be  indicated  by  marker  plates 
installed  along  the  right-of-way.  These 
markers  must  be  located  at  adjoining 
block  sections  and  must  be  illuminated 
during  night  operations  and  when 
visibility  along  the  line  is  limited. 
Paragraph  (c)  requires  that  route  origin 
markers  must  be  positioned  at  the 
begiiming  of  each  route  and  must  be 
equipped  with  a  proceed  light 
Paragraph  (d)  requires  the  Railroad  to 

{>rovide  special  shimting  maiken  at 
ocations  that  are  not  equipped  with 
route  origin  markers  and  where  turn- 
back operations  may  be  required.  This 
marker  must  be  equipped  with  a 
shunting  light 

This  section,  as  proposed  by  FRA,  is 
very  similar  to  portions  of  the  Petition, 
except  that  FRA  requires  the  block 
section  limits  to  be  illuminated  and 
FOX  proposed  that  the  block  section 
limits  would  be  indicated  by 
retroreflective  marker  plates.  FRA 
believes  that,  given  the  speed  trains  will 
travel  and  the  frequent  storms  that  occur 
in  Florida,  lighted  markers  enhance  the 
safety  of  the  system,  and  impose  littie 
financial  burden.  This  addition  should 
ensure  that  locomotive  engineers 
recognize  block  sections,  which  is 
particularly  important  for  occasions 
when  an  engineer  must  rely  on  the 
block  sections  during  any  interruption 
of  the  ATC  system. 

Section  243.211    Spacing  of  Beacons 

This  proposed  section  requires  the 
Railroad  to  design  the  ATC  system  and 
beacon  spacing  so  that  the  locomotive 
engineer  can  comply  %vith  any  imposed 
speed  restriction  by  initiating  a  service 
brake  application,  and  if  the  locomotive 
engineer  fails  to  react  an  automatic 
brake  application  will  occur.  In  ATC 
territory,  the  braking  distances  must  be 
designed  in  order  to  compensate  for 
delay  time,  which  will  ensure  the 
trainset  complies  with  the  target  speed 
and  distance  through  the  brake 
application  initiated  by  the  system.  An 
aspect  that  mandates  a  stop  at  the  next 
signal  requires  stifficient  spacing  so  that 
a  stop  can  be  achieved  before  reaching 
the  next  signal,  without  an  emergency 
brake  application.  These  proposed 
sections  apply  to  all  systems,  innhiding 
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the  Railroad's  high  wind,  flood, 
intnision,  and  dragging  equipment 
protective  devices.  The  section  is 
consistent  with  the  FDX  petition  and 
V.S.  practice. 

Track  Circuils 

Section  243.212    Track  Circuit 
Raquiiements 

This  proposed  section  sets  forth  a 
variety  of  track  circuit  requirements. 
Generally,  track  relay  controlling  home 
signals  or  beacons  must  be  In  the  de- 
enaigixad  position,  or  a  device  that 
functions  as  a  track  relay  controlling 
home  signals  or  beacons  must  be  in  its 
moat  rastrictive  state.  In  addition,  the 
track  circuit  must  be  de-energized  when 
a  rail  is  broken  or  a  rail  or  switch-frog 
is  removed  or  when  a  trainset  occupies 
any  part  of  the  track  circuit.  It  will  not 
be  a  violation  if  a  track  circuit  is 
aneigiaad  because  a  break  occurs 
between  the  end  of  rail  and  track  circuit 
connector,  within  the  limits  of  oul-joint 
bond,  appliance  or  other  protective 
device,  which  provides  a  bypath  for  the 
electric  current;  or,  as  a  result  of  leakage 
ciirrent  or  foreign  current  in  the  rear  of 
a  point  where  a  break  occius. 

This  proposed  section  is  consistent 
with  the  Petition  and  U.S.  practice. 

Section  243.213    Track  Circuit 
Shunting  Sensitivity 

This  proposed  section  requires  the 
Railroad  to  maintain  each  track  circuit 
controlling  a  home  signal  so  that  the 
track  relay  is  in  a  de-energizod  position, 
or  a  device  that  functions  as  a  track 
relay  will  be  in  its  most  restrictive  state 
if.  when  the  track  circuit  is  dry,  a  shunt 
is  connected  across  the  track  rails  of  the 
circuit,  including  fouling  sections  of 
turnouts.  The  electric  resistance  of  the 
shunt  must  be:  0.15  Ohm  on  open  track 
and  0.25  Ohm  in  interlocking  araas. 
These  values  ara  given  for  use  with  a 
ballast  of  8  Ohm  per  kilometer  (0.62  mi) 
resistance  and  is  consistent  with  the 
FOX  petition. 

The  proposed  signal  system  will 
utilize  jointless  audio  frequency  track 
circuits  on  the  main  line.  Typical  track 
circuits  on  the  FOX  main  line  will  be 
center  fed,  using  one  transmitter  at  the 
center  and  a  receiver  at  each  end  of  the 
circuit.  In  crossover  areas,  circuits  will 
be  combined  with  sequential  release 
logic  in  the  interlocking  controllers  to 
ensure  protection  against  poor  wheel- 
rail  contact  on  seldom-used  rail.  Jointed 
high-voltage  impulse  track  circuits  must 
be  used  in  the  yards  and  maintenance 
facilities. 

Section  243.214     Insulated  Rail  Joints 

This  section  requires  the  Railroad  to 
maintain  insulated  rail  joints  so  that  the 


fisilure  of  any  track  circuit,  caused  by 
track  circuit  currant  that  flows  between 
insulated  rails,  will  be  prevented.  This 
is  consistent  with  the  FHstition  and  U.S. 
practice. 

Section  243.215    Fouling  Wires 

This  section  requires  that  fouling 
wires  consist  of  at  least  two  discrete 
conductors,  and  that  each  be  of 
sufficient  conductivity  and  maintained 
in  such  condition  that  the  track  relay 
will  be  in  de-energized  position,  or  the 
device  that  functions  as  a  track  relay 
will  be  in  its  most  rastrictive  state,  when 
the  circuit  is  shiuted.  This  is  consistent 
with  the  Petition  and  U.S.  practice. 

Section  243.216    Turnout,  Fouling 
Section 

This  section  requires  rail  joints  within 
the  fouling  section  to  be  bonded,  and 
the  fouling  section  to  extend  at  least  to 
a  point  where  sufficient  track  centers 
and  allowance  for  maximum  car 
overhang  will  prevent  interference  with 
trainset  movement  on  the  adjacent  track. 
It  is  important  that  all  rail  joints  are 
bonded  to  ensure  continuity  of  track 
circuits.  The  proposed  rule  is  consistent 
with  the  FOX  petition  and  U.S.  practice. 

Wires  and  Cablaa 

Section  243.217     Protection  of 
Insulated  Wire;  Splice  in  Undeigroimd 
Wire;  Aerial  Cable 

This  section  requires  insulated  wire  to 
be  protected  from  mechanical  injury, 
any  splice  in  underground  wire  to  have 
insulation  resistance  at  least  equal  to  the 
wire  spliced,  and  all  aerial  cable  to  be 
supported  by  messenger.  This  is 
consistent  with  the  Petition  and  U.S. 
practice.  Insulated  wire  must  be 
positioned  in  such  a  maiuier  that  it 
cannot  be  damaged  by  the  operation  of 
apparatus,  vehicles,  tools,  workers,  or 
by  closing  doors.  Tem|}orary  installation 
of  cable  or  wires  on  top  of  the  ground 
is  prohibited  by  this  section. 

Section  243.218    Tagging  of  Wires  and 
Interference  of  Wires  or  Tags  With 
Signal  Apparatus 

This  section  requires  the  Railroad  to 
tag  or  otherwise  mark  each  wire  so  that 
it  can  be  identified  at  each  terminal. 
Tags  and  other  identifiers  must  be  made 
of  insulating  material,  arranged  so  that 
they  do  not  interfere  with  the  moving 
parts  of  equipment,  and  correspond 
with  the  circuit  plans.  The  proposed 
rule  is  consistent  with  the  FOX  petition 
and  U.S.  practice. 


SCaMUrds 

Section  243.219    Control  CircuiU; 
Requirements 

This  section  of  the  proposal  requires 
the  Railroad  to  install  each  signal  or 
beacon  that  governs  train  movements 
into  a  block  section  so  that  it  will 
convey  its  most  restrictive  state  as  long 
as  any  of  the  following  conditions  exist 
within  the  block:  a  trainset  occupies  the 
block,  points  of  a  switch  are  not  closed 
in  proper  position;  a  track  relay  is  in  de- 
energized  position  or  a  device  which 
functions  as  a  track  relay  is  in  its  most 
restrictive  state;  or,  when  a  signal 
control  circuit  is  de-energized.  This 
section  reflects  the  unique 
characteristics  of  the  FOX  beacon  and 
loop  transmission  signal  sjrstem  (TBL) 
ana  is  consistent  with  the  Petition. 

Section  243.220    Control  Circuits  for 
Signals,  Selection  Through  Point 
Detector  Operated  by  Switch  Movement 

This  section  requires  that  control 
circuit(s)  for  each  signal  aspect  or 
beacon,  which  conveys  an  indication 
more  favorable  than  "proceed  at 
restricted  speed"  for  signal  governing 
movements  over  switches,  be  selected 
through  a  point  detector  operated 
directly  by  switch  points  for  eech 
switch,  movable-point  frog,  and  derail 
in  the  routes  governed  by  such  signal  or 
beacon.  Circuits  must  be  arranged  so 
that  the  signal  or  beacon  can  convey  an 
iiulication  more  Csvorable  than  "proceed 
at  restricted  speed"  only  when  each 
switch,  movable-point  frog,  and  derail 
in  the  route  is  in  proper  position.  This 
section  reflects  the  FOX  TBL  system  and 
is  consistent  with  the  Petition. 

Section  243.221     Time  Locking;  Where 
Required 

This  section  of  the  proposal  requires 
the  Railroad  to  provide  time  locking  in 
conjunction  with  signal  aspects  or 
beacons  that  convey  indications  more 
fiavorable  than  "proceed  at  restricted 
speed."  FRA  will  expect  that  any  signal 
that  displays  an  aspect  more  favorable 
than  "proceed  at  restricted  speed"  will 
have  time  locking.  This  requirement 
would  apply  regardless  of  any  speed 
restrictions  that  may  be  placed  on  a 
stretch  of  track  at  any  given  time.  The 
time  locking  must  be  effective  for  the 
maximum  authorized  speed  that  is 
permitted  on  each  route.  Also,  this 
section  requires  the  Railroad  to  provide 
locking  for  all  interloclung  signals 
where  route  or  direction  of  traffic  can  be 
changed.  FRA's  proposal  differs  from 
the  FVstitian  by  using  the  term 
"interlocking  signals"  rather 
than'controlled  signals'  because  the 
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FOX  system  will  consist  of 
interlockings. 

Section  243.222    Indication  Locking 

This  proposed  section  requires  the 
Railroad  to  provide  indication  locking 
for  switches,  movable-point  frogs,  and 
derails.  Indication  locking  should 
prevent  the  clearing  of  signals  governing 
movements  over  switches,  movable- 
point  frogs,  and  derails  until  each 
operative  unit  has  completed  its 
required  movement  This  is  consistmt 
with  the  Petition  and  U.S.  practice. 

Section  243.223    Electric  Locking 
Orcuits 

This  proposed  section  requires  the 
Railroad  to  provide  vital  design 
methods  to  prevent  the  system  from 
displa3ring  aspects  that  will  result  in 
conflicting  or  unsafe  movements.  The 
operation  of  controlling  devices,  logic, 
or  apparatus  are  required  to  succeed 
each  other  in  proper  sequence  before  a 
proceed  aspect  can  be  tUsplayed.  Vital 
design  methods  in  interiocking  circuitry 
shall  prevent  "proceed"  aspects  from 
being  displayed  for  conflicting 
movements. 

Section  243.224    Loss  of  Shunt 
Protection;  Where  Required 

This  section  reqiiires  that  loss  of 
shiuit  protection  not  permit  the  release 
of  the  route  lockii^  circuit  of  each 
power-operated  switch.  The  loss  of 
shunt  protection  must  be  based  on  a 
sequential  release  logic.  Sequential 
release  logic  requires  that  when  any 
track  circuit  becomes  occupied  in 
logical  sequence  from  a  previous  track 
ciicuit.  in  combination  with  an 
established  train  route,  its  status  will 
not  be  allowed  to  return  to  unoccupied, 
even  though  the  detected  shunt  may  be 
lost,  imtil  a  specified  safe  time  intmval 
after  the  next  track  circuit  in  the  route 
becomes  occupied.  This  section  is 
consistent  with  the  Petition  and  U.S. 
practice. 

Section  243.225    Signal  Control 
Circuits,  Selection  l^ugh  Track 
Relays  or  Devices  Functioning  as  Track 
Relays 

This  section  requires  control  circuits 
for  signal  aspects  or  beacons,  which 
convey  indications  more  fevorable  than 
"proceed  at  restricted  speed."  to  be 
selected  through  track  relays,  or  through 
devices  that  function  as  track  relays,  for 
all  track  circuits  in  the  route  governed. 
This  section  would  not  apply  to  control 
circuits  of  signals  displaying  aspects 
Mdth  indications  of  "proceed  at 
restricted  speed."  This  is  consistent 
with  the  Petition  and  U.S.  practice. 


Section  243.226    Switch.  Movable- 
Point  Frog  or  Split-point  Derail 

This  section  requires  the  Railroad  to 
equip  switches,  movable-point  frogs,  or 
split-point  derails  with  clamp  locks  on 
^ch  SMritch  or  movd>le  point  fitig  and 
to  maintain  it  so  that  it  cannot  be  locked 
when  the  point  is  open  6  mm  (.25  in) 
or  more.  Each  high  speed  turnout  on  the 
main  line  must  be  equipped  with  a  pair 
of  switch  machines  (one  for  the  points 
and  one  for  the  movable  6x)g),  clamp 
locks,  and  position  detecton. 

Section  243.227    Point  Detector 

This  proposed  section  requires  &e^ 
Railroad  to  maintain  point  detecton  so 
that  when  switch  mechanisms  are 
locked  in  normal  or  reverse  position, 
contacts  cannot  be  opened  by  maniudly 
applying  force  at  the  closed  switch 
point  Point  detector  circuit  controllen 
must  be  maintained  so  that  the  contacts 
will  not  assiune  the  position 
corresponding  to  switch  point  closure  if 
the  smtch  point  is  prevented  by  an 
extraction,  from  closing  to  within  6 
mm  (0.25  in).  This  is  consistent  with  the 
Petition. 

Section  243.228    Signals  Controlled  by 
Track  Circuits 

This  section  requires  control  circuits 
for  aspects  with  indications  more 
fiavorable  than  "proceed  at  restricted 
speed"  to  be  controlled  by  track  circuits 
extending  through  an  entire  block 
section.  A  block  section  would  extend 
from  signal  to  signal,  or  from  signal  to 
its  defined  limits  at  end  of  the  system. 
This  section  is  consistent  with  tite 
Petition  and  U.S.  practice. 

Section  243.229    Circuits  at 
Interlocking 

This  proposed  section  prevents 
circuits  at  interlockings  from  displaying 
aspects  that  would  permit  conflicting 
movements.  FRA's  proposal  uses  the 
term  "interlocking"  rather  than  the  FOX 
term,  "control  point,"  because  the 
proposed  system  will  actually  consist  of 
interlockings. 

Section  243.230    Signals  at  Adjacent 
Interlockings 

This  proposed  section  requires  signals 
at  adjacent  interlockings  to  be  arranged 
so  that  movements  at  greater  than 
restricted  speed  caiuiot  be  displayed 
simultaneously  for  conflicting 
movements.  The  intent  of  this  section  is 
to  ensure  that  the  mwTrimiiTn  authorized 
speed  between  adjacent  interlockings 
where  signals  can  simultaneously 
display  aspects  indicating  "proceed  at 
restricted  speed"  may  not  exceed  20 
mph,  r^ardless  of  more  fiavorable 


>  displayed.  This  is  consistent 
with  U.S.  practice. 

Section  243.231     Track  Signaled  for 
Movements  in  Both  Directions,  Change 
of  Direction  of  Traffic 

This  section  requires  that  where  track 
is  signaled  for  train  movement  in  both 
directions,  occupancy  of  the  track 
between  opposing  signals  at  adjacent 
interiockings  must  prevent  rhungii^  tiie 
direction  of  traffic  from  that  which  was 
obtained  at  the  time  the  track  became 
occupied.  After  a  train,  locomotive,  or 
power  car  has  passed  a  signal  displajring 
an  aspect  permitting  it  to  proceed  into 
and  through  an  interlocking,  the  ^ 

opposing  signals  at  the  adjacent 
interlocUng  will  not  be  permitted  to 
display  any  aspect  with  an  indication 
othw  than  "stop,"  so  long  as  the  section 
of  track  between  interlockings  is 
occupied.  The  only  exception  to  this 
applies  in  instances  when  a  train  is  left 
on  the  main  track  while  its  locomotive, 
power  car  and/or  cars  move  into  an 
adjacent  siding  or  yard  for  switching 
purposes  and  must,  in  returning  to  its 
train,  reverse  its  direction  for  a  short 
distance.  It  would  be  permissible  in 
such  instances  to  permit  such 
movements  to  be  made  vnth  a  signal 
aspect  indicating  "proceed  not  to 
exceed  restricted  speed"  into  the 
occupied  block. 

Section  243.^2    Route  TjirHng 

The  section  requires  the  Railroad  to 
providg  route  locking  at  all 
interlockings  where  power-operated 
switches  are  located.  When  a  train, 
locomotive,  or  power  car  passes  a  signal 
displajring  any  type  of  proceed  aspect, 
including  "proceed  at  restricted  speed," 
over  power  o]>erated  switches,  track 
circuits  and  route  locking  would  be 
required. 

Section  243.233    Wayside  Detectors 

This  section  addresses  all  of  the 
wasrside  detection  systems  that  will  be 
located  in  the  FOX  right-of-way  and 
connected  to  the  Railroad's  central 
traffic  control  system.  The  Railroad 
must  establish  guidelines  for  the  events 
that  trigger  the  detection  systems  in 
such  a  way  that  all  potentially 
hazardous  occurrences  are  convesred  to 
the  signal  system  or  central  traffic 
control. 

Paragraph  (c)  of  this  section  requires 
the  Railroad  to  install  fiall  intrusion 
detectors  at  all  highway,  animal,  and 
non-Railroad  eqmpment  overpasses  and 
underpasses.  Fall  intrusion  detecton 
must  be  activated  when  the  network  of 
protective  wiring  located  at  each 
overpass  and  underpass  eiq)eriences  a 
partial  or  complete  break,  and  this 
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information  must  be  truumitted  to 
central  traffic  control  continuously.  The 
Rsilroed's  system  safety  plan  must  list 
ttalasadon  of  all  fall  intrusion 
dststluii.  and  dictate  the  actions  that 
will  be  taken  when  intrusions  occur. 

Paragraph  (d)  requires  the  Railroad  to 
install  an  intrusion  detection  system  in 
the  protective  fencing  along  the  Railroad 
right-of-way  that  must  restrict,  to  the 
fullest  extent  possible,  unauthorized 
entry  by  trespassers,  personnel, 
equipment,  and  animals.  This  system 
shall  be  installed  at  each  location  that 
is  identified  in  the  system  safety  plan  as 
an  area  where  intrusion  is  likely  to 
occur.  This  system  must  be  connected  to 
the  Railroad's  signal  system  and  to  the 
central  traffic  control  system,  and  must 
alart  the  Railroad  to  any  intrusion.  Also, 
the  Railroad  must  explain  in  detail 
where  intrusion  is  likely  to  occur  and 
why,  and  set  forth  specific  actions  that 
fviU  be  taken  when  intrusion  occurs. 

IHmgiaph  (e)  requires  the  Railroad  to 
install  dragging  equipment  detectors  at 
all  locations  where  undername  repair  or 
maintenance  work  is  performed,  and  at 
other  locations  determined  necesssiy  by 
the  system  safety  plan.  This  system 
must  transmit  data  continuously  to  the 
central  traffic  control  so  that  Railroad 
personnel  can  make  appropriate 
adjustments  in  operations.  The  Railroad 
must  explain,  in  detail,  in  the  system 
safety  plan  where  dragging  equipment  is 
likely  to  occur  and  why,  and  prescribe 
specific  actions  that  will  be  taken  when 
dragging  equipment  is  located.  Ttie 
Petition  proposed  to  locate  these 
detectors  only  where  underframe  repair 
and  maintenance  work  is  completed, 
but  FRA  believes  that  dragging 
equipment  may  actually  occur  more 
often  at  other  locations  throughout  the 
system.  FRA  believes  that  when  a  rail 
unit  leaves  a  repair  facility  it  is  less 
likely  to  be  in  defective  condition  than 
when  it  travels  other  portions  of  the 
system.  Also,  equipment  that  is  entering 
or  leaving  repair  focilities  will  not  be 
carrying  passengers,  and  so  the  risk  of 
injury  at  these  locations  is  minimal. 
Therefore.  FRA  proposes  in  this  section 
that  the  Railroad,  in  the  process  of  the 
system  safety  analysis,  determine  where 
the  risk  of  dragged  equipment  exists, 
and  place  detectors  at  those  locations. 

Paragraph  (f)  requires  the  Railroad  lo 
install  flood  detectors  where  determined 
necessary  by  the  system  safety  plan. 
This  determination  must  include 
consideration  of  drainage,  culverts, 
bridges,  overpasses,  underpiasses,  and 
flood  plain  status  along  the  right-of-way. 
The  flood  detection  system  must  alert 
the  signal  system  and  central  traffic 
control  of  any  location  where  an 
accumulation  of  water  exists  in  the 


right-of-way  that  may  present  a  risk  to 
a  right-of-way  structure  or  in-service 
railroad  equipment  The  Railroad's 
system  safety  plan  must  include  specific 
actions  that  will  be  taken  when  high 
water  is  detected. 

Paragraph  (g)  raqairas  the  Railroad  to 
install  wind  detectors  along  the  right-of- 
way,  where  it  is  determined  to  be 
necessary  pursuant  to  area  wind  and 
weather  patterns,  topography,  and 
pioximity  to  large  bodies  of  water.  Wind 
speed  data  must  be  conveyed  to  the 
central  traffic  control  continuously  so 
that  Railroad  personnel  may  make 
operational  changes  when  necessary. 
The  Railroad's  system  safety  plan  must 
explain  where  and  why  wind  detectors 
are  located  along  Jie  right-of-way.  list 
'he  speeds  and  conditions  at  which 
operadonal  safety  is  compromised;  and 
set  forth  the  specific  actions  thet  will  be 
taken  when  those  wind  speeds  occur. 

Paragraph  (h)  requires  the  Railroad  to 
install  and  maintain  hot  box  detectors 
along  the  length  of  the  right-of-way  to 
detect  the  journal  bearing  temperature 
of  all  moving  rail  equipment.  The 
wayside  detectors  must  be  arranged  so 
that  the  journal  bearing  temperature  on 
both  sides  of  each  train,  and  on  each 
track,  is  monitored.  The  detectors  must 
be  located  at  least  once  every  twenty- 
five  miles,  and  must  be  linked  lo  the 
signal  system  to  alert  the  locomotivQ 
engineer  or  the  central  traffic  control 
system,  or  both,  depending  on  the  level 
of  the  overheating,  so  that  Railroad 
personnel  can  take  appropriate  action. 
This  system  shall  include  a  hierarchy  of 
alarms,  which  will  alert  the  Railroad  to 
the  level  of  overheating  'hat  is  occurring 
and  bring  about  corresponding  actions. 
For  instance,  when  journal  b«iir<i^ 
temperature  could  cause  safety-critical 
components  to  fail  in  operation,  the 
detection  system  will  cause  the 
defective  train  to  stop  at  a  designated 
block  marker,  and  cause  all  passing 
trains  to  slow  to  a  speed  of  50  mph  or 
less.  When  the  detectors  reveal  defective 
equipment  that  is  less  serious,  but  may 
result  in  unsafe  operations,  the  system 
will  require  the  equipment  to  move  to 
the  next  siding,  where  it  will  be 
inspected  before  movement.  Finally,  the 
system  will  include  inspection 
threshold  alarms  that  will  alert  the 
Railroad  to  journal  bearing  temperatura 
iifa  trainset  that  is  significantly  higher 
than  the  average  temperature  taken  on 
the  other  journal  hearings.  This  alarm 
will  be  transmitted  to  the  central 
maintenance  fiKility  so  that  the 
appropriate  inspection  and  repair  can  be 
completed. 

The  Petition  contained  several 
sections  on  wayside  detection  systems. 
FRA  has  consolidated  the  concept  by 


placing  them  together  in  subpart  C.  and 
we  require  the  Railroad  to  develop  the 
detectors  in  conjunction  with  the 
system  safety  analysis  required  by 
subpart  B  of  this  .VRPM.  The  Petition 
did  not  contain  sufficient  clarity 
concerning  the  detection  systems, 
which  conditions  would  trigger  a 
Railroad  response,  and  what  the 
Railroad  response  would  be.  and  so  FRA 
invites  comment  from  FOX  and  other 
interested  parties  on  the  language  %ve 
propose  in  tiiis  section.  It  is  difficult  to 
predetermine  what  events  may  occiir  in 
Florida  and  how  the  Railroad  should 
respond  to  varying  levels  of  high  wind 
or  water,  for  mstance.  FRA  believes  that- 
the  system  safety  approach  is  the  most 
affective  way  of  dealing  with  all  of  the 
(actors  and  conditions  that  may  arise  in 
."lorida.  and  so  we  have  added  that 
connection  to  the  proposed  rule  text. 
However.  FRA  is  also  concerned  that 
this  section  may  not  yet  be  clear 
enough,  in  terms  of  providing  notice  to 
Jie  Railroad  and  interested  parties  on 
the  appropriate  activity  that  must 
accompany  potentially  unsafe  events, 
and  what  degree  of  safety  is 
compromised  before  the  activity  is 
reqtiired.  Therefore.  FRA  requests 
comments  from  the  public  on  suggested 
language  or  concepts  that  may  more 
fully  address  the  risk  factors  presented. 

Section  243.234    Protection  of 
Maintenance-of- Way  Personnel 

This  section  requires  that  the 
signaling  system  include  circuitry  lo 
lock-out  particular  block  sections  and 
restrict  the  speed  of  passing  trains  on 
these  block  sections  or  adjacent  trackage 
for  the  protection  of  maintenance  of  way 
personnel,  and  that  corresponding 
procedures  be  covered  in  the  Operating 
Rules.  This  is  consistent  with  the 
Petition  and  current  U.S.  requirements. 
FOX  proposes  that  after  receiving 
authorization  bom  the  CTC  center, 
roadway  workers  would  be  able  to 
ensure  their  safety  by  use  of  a  local 
switch  that  will  protect  them  from 
unsafe  or  inconsistent  train  movements. 


Section  243.235 
Installation 


ATC  Device 


This  section  requires  that  each  power 
vehicle  capable  of  being  the  lead  vehicle 
be  equipped  with  an  automatic  train 
control  or  ATC  device  that  will  operate 
when  the  trainset  travels  at  a  speed  of 
more  than  32  km/h  (20  mph).  This  is 
consistent  with  the  Petition  and  U.S. 
practice.  It  is  important  to  note  that  FOX 
is  designing  the  system  to  operate  so 
that,  if  the  ATC  system  does  not  operate 
correctiy  when  the  speed  is  greater  than 
32  km/h  (20  mph).  external  backup 
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speed  control  equipment  will  limit  the 
speed  to  32  km/h  (20  mph). 

Section  243.236    Forestalling  Device 
and  Speed  Control 

Paragraph  (a)  of  this  section 
'establishes  the  requirements  of  the  ATC 
system  arrangement  Paragraph  (b) 
establishes  required  features  of  the  ATC 
system,  such  as  braking  supervision  and 
maximum  speed  supervision.  This 
section  is  consistent  with  the  Petition 
and  U.S.  practice,  although  the  system 
is  more  advanced  than  systems  in  use  in 
this  country  at  the  present  time.  FOX  is 
designing  the  ATC  system  to 
incorporate  the  following:  (1)  Multiple 
processor  architecture  and  on-board 
equipment;  (2)  Trackside  encodere 
sending  messages  through  the  track 
beacons  and  short  cable  loops, 
providing  notifications  of  upcoming 
curves  and  gradients  in  the  next  portion 
of  the  line,  distances  to  point,  and  speed 
restrictions;  (3)  On-board  equipment 
that  calculates  the  braking  curve 
requirements  with  respect  to  the  data 
received. 

Section  243.237    CabSignallndication. 
in  Accordance  With  Maximum  Speed 
Limit 

This  section  requires  that  while 
providing  maximum  speed  supervision, 
the  Railroad's  ATC  system  will  provide 
a  cab  signal  indication  of  the  mayimiim 
authorized  speed.  This  will  provide  the 
locomotive  engineer  Mrith  valuable 
speed  authorization  information.  The 
proposal  is  consistent  with  the  petition 
and  U.S.  standards. 

Section  243.238    Automatic  Brake 
Application;  Initiation  When  the 
Maximum  Speed  Limit  Is  Exceeded 

This  section  requires  that  the 
Railroad's  ATC  system  operate  to 
initiate  an  automatic  brake  application 
when  the  speed  of  the  train  exceeds  the 
maximnm  speed  intervention  curve. 
The  Automatic  brake  application  can  be 
interrupted  by  the  locomotive  engineer 
only  when  the  speed  of  the  train  is 
lower  than  the  imnrimnm  authorized 
speed.  This  is  consistent  with  the 
Petition  and  U.S.  practice.  The  FOX 
design  includes  supervision  for  a  local 
maximum  authorized  speed  which  will 
consist  of:  (1)  Providing  a  cab  indication 
of  the  maximum  allowed  speed;  (2) 
issuing  an  audible  and/or  visual 
warning  if  the  trainset  speed  exceeds 
the  maximum  allowed  speed  by  a 
predefined  margin  and;  (3) 
automatically  applying  the  brake  if  the 
trainset  speed  exceeds  the  maxinmm 
authorized  speed  by  a  predefined 
margin. 


Section  243.239    Advance  Cab  Sifpial 
Indication. 

This  section  reqtdres  that  the  ATC 
system  provide  a  cab  signal  indication 
of  the  target  speed  and  distance  before 
conunencing  the  braking  supervision, 
thus  allo%ving  the  locomotive  engineer 
to  respond  by  a  manual  brake 
application.  The  section  is  consistent 
with  the  petition  and  U.S.  standards. 
The  opportunity  for  information 
enablii^  a  manual  brake  application  by 
the  locomotive  engineer  is  obviously 
more  desirable  than  resorting  to  ATC 
system  tnaking  intervention. 

Section  243.240    Automatic  Brake 
Application  Initiated  by  the  ATC 

This  section  requires  that  the  ATC 
system  initiate  an  automatic  brake 
application  to  ensure  compliance  with 
target  speed  and  target  distance,  in  the 
absence  of  an  appropriate  response  to  a 
cab  display  indication  on  the  part  of  the 
locomotive  engineer.  This  is  consistent 
with  the  Petition  and  U.S.  practice.  The 
FOX  system  will  be  designed  so  that 
prior  to  intervention,  the  ATC  system 
will  provide  an  audible  and/or  visual 
wanting  so  that  intervention  will  be 
avoided  if  the  engineer  reacts  within  a 
pre-defined  delay. 

Section  243.241    Cab  Signal  Indication 
After  Authorization  to  Enter  a  Block 
Section  Where  Conditions  Defined  in 
§  243.219  Exist 

Paragraph  (a)  of  this  section  requires 
that  if  a  trainset  is  authorized  to  enter 
a  block  section  in  which  any  condition 
listed  in  §  423.219  of  this  Part  exists,  the 
ATC  system  must  display  an  indication 
to  "Proceed  at  Restricted  Speed." 
Paragraph  (b)  requires  if  the  restricted 
'  speed  is  exceedeid.  the  ATC  must 
initiate  an  automatic  brake  application. 
This  is  consistent  with  the  Petition  and 
U.S.  practice.  This  section  will  ensiue 
that  if  another  trainset  is  occupying  the 
block,  a  switch  point  is  not  domd  in  the 
proper  position  or  something  such  as  a 
broken  rail  is  causing  a  track  relay  to  be 
deenergized,  the  trainset  authorized  to 
enter  such  block  will  be  protected  from 
a  collision  or  derailment 

Section  243.242    Audible  Indicator 

This  section  requires  that  the  audible 
cab  indicator  have  two  distinctive 
sounds  and  be  clearly  audible 
throughout  the  cab  under  all  operating 
conditions.  When  the  cab  display 
changes,  the  audible  indicator  will 
sound  briefly  (for  approximately  0.5 
seconds)  to  draw  the  locomotive 
engineer's  attention  to  the  change.  This 
sound  will  be  used  to  draw  the 
engineer's  attention  when  there  is  some 
change  in  the  speed  authorization. 


whether  permissive  or  restrictive.  There 
will  be  no  acknowledgment  necessary 
for  this  sound.  A  different  audible 
warning  will  sound  before  an  automatic 
brake  application  is  iiutiated.  The 
warning  will  be  given  in  sufficient  time 
to  allow  the  locomotive  engineer  and 
the  train  brake  equipment  to  respond  to 
the  change.  This  indicator  will  sound 
continuously  imtil  the  warning 
condition  disappears.  The  section  is 
consistent  with  the  Petition  and  U.S. 
practice.  Methods  to  silence  or  muffle 
the  audible  indicator,  such  as  tampering 
with  the  audible  device,  would  be 
prohibited. 

Section  243.243    Delay  Time 

This  section  requires  that  the  delay 
time  of  the  ATC  train-borne  equipment 
ensure  that  the  trainset  complies  with 
the  target  speed  and  distance  through 
the  brake  application  initiated  by  the 
system.  This  section  is  consistent  with 
the  Petition.  The  principle  of  the  ATC 
system  does  not  fector  in  a  preset  delay 
time  of  8  seconds,  as  is  required  by  49 
CF.R.  236.563.  Instead,  the  system 
permanentiy  checks  the  level  of  braking 
available  on  the  train  and  takes  into 
accoimt  these  date  to  compute  the 
warning  and  braking  curves. 

Section  243.244    Automatic  Brake 
Application;  Full  Service 

This  section  reqtiires  that  an 
automatic  brake  application  initiated  by 
the  ATC  system  will  cause  a  full  service 
application  of  the  brakes.  This  is 
consistent  with  the  Petition  and  U.S. 
practice.  FRA  will  consider  a  full 
service  brake  application  to  be  an 
application  of  the  Inakes,  other  than 
emeigency,  which  develops  the 
maximum  brake  cylinder  pressure,  as 
determined  by  the  design  of  the  brake 
equipment  for  the  speed  at  which  the 
train  is  operating. 

Section  243.245    biterferance  With 
Application  of  Brakes  by  Means  of 
Brake  Valve 

This  section  will  ensure  that  the  ATC 
apparatus  is  arranged  so  the  automatic 
application  of  the  brakes  cannot  be 
interfered  with  by  means  of  the  brake 
valve  and  the  efficiency  of  the  braking 
system  will  not  be  impaired,  thus 
assuring  safe  train  movements.  This  is 
consistent  with  the  Petition  and  with 
U.S.  practice. 

Section  243.246    Control  From  Lead 
Vehicle 

This  sectron  requires  that  each 
trainset  be  controlled  and  operated  from 
the  lead  vehicle.  Each  lead  vehicle  will 
be  equipped  with  an  ATC  device.  This 
device  will  have  a  fail  safe  and  fault 
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tolerant  architecture,  luch  as  a  two  out 
of  three  voting  architecture.  This  is 
consistent  with  the  Petition  and 
constitutes  a  desirable  method  of 
ensuring  safety  of  train  operation  and 
system  reliability. 

As  defined  in  this  proposal.  "&ult 
tolerant  architecture"  means  the  built-in 
capability  of  a  system  to  provide 
continued  (full  or  limited)  operation  in 
the  presence  of  a  limited  number  of 
faults  or  failures  of  the  system,  such  as 
a  defect  in  a  hardware  device. 

»nt  or  an  incorrect  step,  process 
1  definition  in  •  computn 

'Two  out  of  three  voting  archilacture" 
means  three  Independent  proceasen 
operating  on  dissimilar  software 
operating  in  such  a  manner  so  as  to 
compare  the  software  output  from  each 
procaesor  to  ensure  safety  critical  results 
match.  If  one  processor  produces  an 
answer  inconsistent  with  the  other  two 
processors  the  conflicting  processor  is 
taken  off-line  and  the  two  remaining 
processors  continue  to  compare  with 
each  other  and  drive  safety  critical 
GOHMUids.  only  as  long  as  they  both 
agree.  If  the  remaining  two  processors 
fail  to  agree,  the  system  will  cease  to 
issue  saifety  critical  commands  and  will 
be  shut  down  and  assiune  a  safe  state. 

Section  243.247    Proper  Operadve 
Relation  Between  Parts  Along  Roadway 
and  Parts  on  Power  Car 

This  section  requires  that  ATC  track- 
aide  and  power  car  components  be 
designed  and  operate  in  compatibility 
under  all  conditions  of  speed,  weather, 
wear,  oscillation,  and  shock.  This 
section  is  consistent  with  the  Petition 
and  U.S.  practice,  and  will  ensure  ATC 
system  reliability  under  various  outside 
influences. 

Section  243.248    Visibility  of  Cab 
Signab 

This  section  requires  that  cab  signals 
be  plainly  visible  to  the  locomotive  or 
power  car  crew  from  their  stations  in 
the  cab.  The  proposal  is  consistent  with 
the  Petition  and  U.S.  practice.  Cab 
signals  will  be  required  to  be  installed 
so  that  the  crew  member  or  members 
can  plainly  see  aspects  displayed  from 
their  normal  position  in  the  cab.  The 
criiilpMl  will  be  required  to  be 
proparly  illuminated,  without  cracked 
or  broken  roundels  and  its  view  not 
obstructed  by  other  equipment  installed 
in  the  cab. 

Section  243.249    Power  Supply 

This  section  requires  that  the  ATC 
ayalaai  operate  from  a  separate  or 
iaotalad  power  supply.  The  proposal  is 
consistent  with  the  Petition  and  U.S. 


practice.  Power  supplies  for  ATC 
systems  should  be  separate  and  distinct 
to  eliminate  interference  from  other 
electrical  control  circuits,  thus  ensuring 
reliable  power  to  the  ATC  system. 

Section  243.250    Seal.  Where  Required 

This  section  requires  that  a  seal  be 
maintained  on  any  device  other  than  the 
bralie-pipe  cut-out  cock  (double-heading 
cock),  where  the  operation  of  the 
pneumatic  portion  of  the  automatic 
train-control  apparatus  can  be  cut  out. 
This  is  consistent  with  the  Petition  and 
U.S.  practice.  The  seal  is  required  to  be 
applied  in  such  a  manner  that  the 
device  cannot  be  operated  to  cut  out  the 
apparatus  without  breaiung  the  seal. 
This  provides  a  means  to  prevent 
tampering  with  the  ATC  system. 

Section  243.251     Rate  of  Pressure 
Reduction:  Equalizing  Reservoir  or 
Brake  Pipe 

This  section  will  ensure  that 
equaliring-reservoir  pressure  or  brake- 
pipe  pressure  reduction  during  an 
automatic  brake  application  will  be  at 
least  equal  to  a  manual  service  brake 
application.  This  is  consistent  with  the 
Petition  and  U.S.  practice,  and  «vill 
prevent  an  automatic  brake  application 
from  being  less  effective  than  an 
application  by  the  locomotive  engineer. 

Section  243.252     Restrictions  Imposed 
When  Device  Fails  and/or  is  Cut  Out  En 
Route 

Paragraph  (a)  of  this  section  provides 
instructions  for  train  operation  in  the 
event  of  ATC  system  failure  or  when  the 
ATC  system  is  cut-out  en  route.  It  is 
important  to  note  that,  for  purposes  of 
Subpart  C.  the  ATC  system  will  be 
considered  to  be  in  failure  when  two  or 
more  of  the  on-board  processors  are  not 
operating  as  intended.  If  one  on-board 
processor  malfunctions,  the  remaining 
two  are  designed  to  capably  operate  the 
train  safety,  and  so  this  event  will  not 
be  considered  to  be  an  ATC  feilure.  It 
is  also  important  to  note  that,  for 
purposes  of  this  Subpart.  ATC  failures 
are  not  limited  to  malfunctioning  on- 
board processors.  A  variety  of 
conditions  may  occur  to  result  in  ATC 
feilure.  and  all  of  them  are 
contemplated  by  the  language  in  this 
Subpart. 

Paragraph  (b)  requires  that  where  an 
ATC  system  fails  or  is  cut  out  en  route, 
the  Railroad  must  test  the  ATC.  record 
the  results  in  accordance  with  §  243.276 
(departure  test)  and  §  243.278  (results  of 
tests),  and  determine  that  the  ATC  is 
fully  operative  before  the  trainset  leaves 
its  next  initial  tenainal.  This  section  is 
consistent  with  the  Petition  and  U.S. 
practice. 


Section  243.253    The  Trackage 

This  section  requires  that  the  trackage 
over  which  the  Railroad  operates  trains 
in  revenue  service  be  completely 
equipped  with  wayside  equipment 
designed  to  interface  with  and  provide 
safety  control  commands  to  the  lead 
vehicle  of  trainsets  which  operate  over 
that  trackage.  Signaling  beacons  and 
antennas  will  be  installed  and 
maintained  in  accordance  with 
manufecturer's  specifications.  This  is 
consistent  with  the  Petition  and  U.S. 
practice.  The  ATC  system  wayside 
equipment  proposed  by  FOX  will 
consist  of  active  beacons  and  cable 
loops  which  will  be  used  to  trapsmit 
intermittent  and  semi-continuous  data 
bom  the  track  to  the  train.  The 
appropriate  quantity  of  beacons  and 
loops  will  be  calculated  in  order  to  meet 
performance  targets  and  will  be  adapted 
to  the  local  conditions.  Wayside 
encoders  will  be  used  to  store 
permanent  data  for  the  topology  of  the 
line,  and  the  data  sent  to  the  train 
through  beacons  and  loops  will 
interfece  with  the  interlocking  system. 

Section  243 .  254    Cut  Out  of  the  ATC 
System 

This  section  requires  that  any  cut  out 
of  the  ATC  system  or  activation  of  the 
acknowledging  device  be  registered  in 
the  on-board  event  recorder.  This  is 
consistent  with  the  Petition  and  an 
improvement  over  current  U.S.  practice, 
which  currentiy  involves  keeping  a 
record  of  system  cut-out.  This  section 
will  ensure  accurate  data  depicting  any 
ATC  system  intervention. 

Rqwrtiiig  Requirements 

Section  243.255    Accidents  Resulting 
from  Signal  Failure 

This  section  requires  that  the 
occurrence  of  an  accident/incident 
arising  from  the  failure  of  an  appliance, 
device,  method  or  system  to  function  or 
indicate  as  required  by  this  NPRM  that 
results  in  a  more  favorable  aspect  than 
intended  or  other  conditions  hazardous 
to  the  movement  of  a  train,  shall  be 
reported  within  24  hours  to  the  FRA  by 
toll  free  telephone  number,  800-^24- 
0201.  This  is  consistent  with  the 
Petition  and  U.S.  practice. 

Section  243.256    Signal  Failure  Reports 

This  section  establishes  a  time  period 
of  five  days  in  which  the  Railroad  must 
report  each  failure  of  an  appliance, 
device,  method,  or  system  to  function  or 
indicate  as  required  by  these  standards 
that  results  in  a  more  favorable  aspect 
than  intended  or  other  condition 
hazardous  to  the  movement  of  a  train. 
Form  FRA  F618(>-14,  "Signal  Failure 
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Report,"  must  be  used  for  this  purpose 
and  completed  in  accordance  with 
instructions  printed  on  the  form.  This 
section  is  consistent  with  the  Petition 
and  will  constitute  a  recordkeeping 
requirement  Current  U.S.  requirements 
dictate  a  time  period  of  fifhsen  days. 
However,  since  this  is  a  controlled 
environment  and  proper  ATC  system 
operation  will  be  vital  to  the  safety  of 
the  passenger  trains  operating  at  high 
speeds,  thne  is  a  need  for  fester 
notification  by  the  Railroad  and  an  FRA 
investigation  concerning  any  unsafe 
signal  feilure. 

Section  243.257    Annual  Signal 
Systems  Report 

This  section  requires  that  the  railroad 
file  an  annual  signal  systems  report, 
which  will  detail  current  signal  system 
information,  on  a  form  provided  by  FRA 
in  accordance  with  insfructions  and 
definitions  on  the  reverse  side  of  the 
fonn.  This  section  was  not  in  the 
Petition,  but  is  consistent  with  current 
U.S.  practice. 

laqiactioii.  Testing  and  Maiatananoe 

Section  243.258    General 

This  section  requires  that  the 
Railroad's  iiwpection,  testing  and 
maintenance  program  be  designed  to 
ensure  that  the  sdbty  of  the  Railroad's 
signaling  system  does  not  deteriorate 
over  time,  in  accordance  with  %  243.107 
of  this  proposal. 

Section  243.259    Intivference  widi 
Normal  Functioning  of  Device 

This  section  requires  that  inspection, 
testing  and  maintenance  will  not 
interfore  with  or  alter  the  normal 
functioning  of  any  signal  device,  except 
after  measures  are  in  place  to  provide 
for  the  safety  of  train  operations  that 
depend  on  normal  functioning  of  such 
device.  This  is  consistent  with  the 
petition  and  U.S.  practice.  InterCsrence 
would  be  any  condition  that 
circumvents,  hinders,  impedes,  or 
diminishes  whatsoever  the  intended 
protection  of  a  device,  and  may  be  done 
by  testing,  installing,  repairing, 
replacing,  operating,  or  manipulating  a 
component  indicating  or  affecting  the 
indication  of  safe  passage  for  trains. 
There  will  be  no  difiisrence  between 
accidental  or  intentional  interference 
with  respect  to  the  enforcement  of  this 
rule. 

Section  243.260    Operating 
Characteristics  of  Electromagnetic, 
Electronic,  or  Electrical  Apparatus 

This  section  reqidres  that  signal 
apparatus  which  affects  the  safety  of 
train  operations,  be  maintained  in 
accordance  with  the  design  limits  of  the 


device.  This  is  consistent  with  the 
Petition  and  U.S.  practice.  The  railroad 
must  have  specifications  setting  forth 
the  pick-up  values,  releese  values, 
working  values,  and  condemning  limits 
of  these  values  for  all  applicable  signal 
apparatus  in  use  on  its  property. 
Manufacturer  specifications  or  Railroad 
standards  coinpatible  with  manu&cturer 
specifications  will  be  used  to  determine 
such  values. 

Section  243.281    Adjustment,  Repair, 
or  Replacement  of  Component 

This  section  requires  that  when  any 
component  of  a  signal  system  that  is 
essential  to  the  safety  of  train  operation 
feils  to  perform  its  intended  signaling 
function  or  does  not  correspond  with 
knowm  operating  conditions,  the  cause 
shall  be  determined  and  the  feulty 
component  adjusted,  repaired  or 
replaced  as  soon  as  possible.  This  is 
consistent  with  the  Petition  and  U.S. 
practice.  The  Railroad  would  be 
required  to  determine  the  cause  of  each 
"stop"  or  "stop  and  proceed"  aspect 
resulting  from  an  unknown  condition.  If 
that  condition  is  the  result  of  the  feilure 
of  a  signaling  component  and  is  a 
hazard  to  safe  operations,  corrective 
action  is  required  before  the  next  train 
movement 

Sectfon  243.262    Purpose  of  Inspection 
and  Tests;  Removal  From  Service  of  a 
Relay  or  Device  Failing  to  Meet  Test 
Requirements 

This  section  reqidres  all  inspections 
and  tests  to  be  made  in  accordance  with 
the  specifications  of  the  Railroad  and 
approved  by  FRA  as  part  of  the  system 
safety  plan.  Tests  shcmld  be  made  to 
determine  if  the  equipment  is 
maintained  in  the  appropriate  condition 
so  that  it  will  consistentiy  perform  its 
intended  function.  Any  electronic 
device,  relay,  or  other  electromagnetic 
device  that  feils  to  meet  the 
requirements  of  the  specified  tests  will 
be  removed  from  service,  and  not 
returned  to  service  until  its  operating 
characteristics  are  consistent  with  the 
design  limits.  This  is  consistent  with  the 
Petition  and  U.S.  practice.  This  section 
would  apply  to  all  devices  that  effect 
the  safety  of  train  operations.  It  is 
undentood  and  accepted  throughout  the 
railroad  industry  that  all  signal  devices 
must  be  designed  so  that  the  limits  of 
their  operating  characteristics  provide 
adequate  safety  margins. 

Section  243.263    Point  Detector  Test 

This  section  requires  the  Railroad  to 
test  point  detectors  operated  by  power- 
operated  switch  movement  at  least  once 
every  three  months.  This  test  ensures 
that  a  safe  tolerance  of  switch  point 


closure  is  maintained.  This  section  is 
consistent  with  the  Petition  and  U.S. 
practice. 

Section  243.264    Relays; 
Microprocessor  Testing 

Paragr^>h  (a)  of  tiiis  section  requires 
that  each  saCsty-critical.  train-borne 
ATC  relay  be  tested  at  leest  once  each 
year  to  ensure  die  correct  parameters  of 
the  relays.  Paragraph  (b)  requires  that 
eech  safety-critical,  vrayside  relay  be 
tested  at  least  once  eveiy  four  yeen  to 
ensure  the  comet  parameters  of  the 
relays.  Paragraph  (c)  requires  the 
Railroad  to  test  each  safety-critical, 
train-bome  electronic  subsystem  which 
is  not  verified  intonally  on  a 
continuous  basis  at  leest  once  each  year. 
Paragraph  (d)  provides  that  each  safety- 
critiol,  train-home  electnHiic 
subsystem,  in  which  proper  operation  is 
verified  internally  in  a  closed  loop 
feshion,  will  not  require  periodic  tests. 
Subsystems  that  contain  omtinuous 
verification  will  not  need  to  be  tested 
because  of  their  fell  safe  design. 
Paragraph  (e)  requires  the  Railroad  to 
test  each  safety-critical  wayside 
electronic  subsjrstem,  which  is  not 
verified  intemaUy  on  a  continuous 
basis,  at  least  once  every  two  yean. 
Paragraph  (f)  provides  that  each  safsty- 
critiosl  wayside  electronic  subsystem,  in 
which  proper  operation  is  verified 
internally  in  a  closed  loop  feshion,  wnll 
not  require  periodic  tests. 

The  paragraphs  in  this  section  are 
consistent  with  the  Petition  and  U.S. 
practice.  Although  the  relay  testing 
requirements  of  this  rule  are  based  on 
49  CFR  part  236.  new  language  has  been 
added  to  this  proposal  in  ordier  to 
address  microprocessors. 

Section  243.265    Ground  Tests 

Paragraph  (a)  requires  the  Railroad  to 
test  for  grounds  on  each  safety-critical 
energy  bus  furnishing  power  to  circuits 
at  least  once  every  three  months. 
Paragraphs  (b)  and  (c)  provide 
exceptions  to  this  requirement  Periodic 
ground  tests  would  not  be  required  if 
groimd  detection  devices  are  [Hoperly 
functioning,  or  if  the  design  of  circuits 
is  such  that  a  grounded  enogy  bus 
could  not  impact  the  safety  of  train 
operation.  An  inspection  of  the  ground 
detection  device  to  ensure  proper 
operation  of  the  device  will  be  required 
at  least  once  every  three  months.  This 
section  is  consistent  with  the  Petition, 
except  for  the  inspection  of  ground 
detection  devices,  and  %vith  U.S. 
practice,  except  that  ground  tests  are  not 
required  when  automatic  detection 
devices  are  used.  If  ground  detection 
devices  are  used,  such  devices  should 
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be  verified  for  proper  operation  on  ■ 
periodic  beais. 

Section  243.266    Insulation  Resistance 
Tests:  Wires  in  Trunking  and  Cables 

Paragraph  (a)  of  this  section  requires 
that  an  insulation  resistance  test  of 
signal  system  wiies  and  cables  be  made 
at  leeet  once  every  10  years  to  ensure 
that  circuit  conductors  are  in  proper 
working  order  for  the  safe  operation  of 
the  sionel  system.  Paragraph  (b) 
pfovioas  that  a  circuit  may  not  be 
permitted  to  function  oo  a  conductor 
that  has  an  Insulation  resistance  to 
ground  or  between  conducton  of  less 
_  than  200.000  ohms.  When  a  test  reveals 
this  condition,  the  conductor  must  be 
ramovad  from  service  immediately  to 
avoid  the  risk  of  an  unsafe  failure  in  the 
Railroad's  signal  S]fstem.  This  aiiction  is 
consistent  %vith  the  FOX  petition  and 
U.S.  practice. 

Section  243.267    Time  Releasee, 
Timing  Relays  and  Timing  Devices 

This  section  requires  the  Railroad  to 
test  time  releases,  timing  relasrs,  and 
timing  devtcaa  at  laait  onoa  each  year. 
The  timing  must  be  awlBtaliMd  at  no 
leas  than  90  percent  of  the 
predetermined  time  interval,  to  ensure 
adequate  predetermined  parameters, 
such  as  train  braking  distance 
calculations.  The  predetermined  time 
will  be  shown  on  the  plans  or  marked 
on  the  time  release,  timing  relay,  or 
timing  device.  Where  time  releases  ara 
an  integral  part  of  a  safety -critical, 
processor-besed  controller,  and  are 
spedfled  in  the  applications  program, 
such  intervals  must  be  tested  only  at  the 
time  of  installation  and  whenever  a 
change  is  made  in  the  applications 
pragram.  This  section  is  consistent  with 
the  Petition  and  with  U.S.  practice. 

Section  243.268    Time  Locking 

This  section  requires  that  where  time 
locking  is  an  integral  part  of  a  safety- 
critical,  processor-based  controller,  and 
is  specified  in  the  applications  program, 
the  locking  will  be  tested  at  the  time  of 
Installation  and  ivhanever  a  change  is 
made  in  the  appUcaUons  program.  This 
is  consistent  with  the  Petition.  The  time 
locking  test  will  determine  that  no  route 
can  be  changed  until  a  predetermined 
aOKMBlof  time  has  expired,  ensuring 
tba  sals  movement  of  the  train  whose 
route  has  been  established.  Then  will 
be  no  periodic  testing  required  under 
this  rule,  such  as  once  every  two  yeen. 
which  ia  laquiiad  in  49  CFR  part  236. 
because  the  vital  logic  processor  of  the 
interlocking  controller  will  employ  two 
processors  that  operate  simultaneously 
in  a  redundant,  checking-system 
architecture.  All  safety-critical 


operations  will  be  continuously 
performed  by  both  proceason.  The  solid 
state  controller  will  be  besed  on  closed 
loop  principles,  software  diveraity.  and 
the  use  of  vital  hardnvara  design 
techniques. 

Section  243.260    Route  Locking 

This  section  similarly  requires  the 
Railroad  to  test  route  locking  at  the  time 
of  installation,  whenever  a  change  is 
made  in  the  applications  program,  and 
when  route  Inrking  has  been 
disarranged.  This  is  consistent  with  the 
Petition,  except  that  FRA  has  included 
the  test  requirement  "when  route 
locking  has  been  disarranged."  In  this 
context,  the  term  "disarranged"  could 
apply  to  several  circtmutances.  Route 
locking  will  be  considered  to  be 
disarranged  when,  a  vital  relay,  if  used, 
in  the  route  loclung  circuit  is  replaced 
with  another:  when  two  or  more 
conducton  are  severed;  when  a  cable  or 
conductor  in  a  locking  circuit  is 
replaced  with  another  or  when  wires 
are  removed  at  the  same  time  from  more 
than  one  terminal  of  a  relay  or  (Biminal 
board.  The  route  locking  test  will 
determine  that  a  train's  route  cannot  be 
changed  once  the  train  has  passed  a 
signal  indicating  proceed  until  the  train 
has  cleared  the  track  section  of  the  route 
governed.  No  periodic  testing  is 
required  by  this  proposal  for  the  reasons 
previously  stated  in  S  243.266. 

Section  243.270    Indication  Locking 

This  section  similarly  requires  that 
indication  locking  be  tested  at  the  time 
of  installation,  whenever  a  change  is 
made  in  the  applications  program  and 
whaQ  the  indkation  locking  has  been 
disanaagML  Thk  is  consistent  with  the 
Petition  and  U.S.  practice,  except  that 
no  periodic  testing  is  required  for  the 
reasons  stated  previously.  The 
indication  locking  test  will  ensiue  that 
no  conflicting  route  can  be  establiahed, 
and  no  power-operated  switch  can  be 
moved  with  a  route  already  established 
for  a  train. 

Section  243.271    Traffic  Locking 

This  proposed  section  requires  the 
Railroad  to  test  traffic  locking  at  the 
time  of  installation  and  whenever  a 
change  is  made  in  the  applications 
program.  This  is  consistent  with  the 
Petition  and  U.S.  practice,  except  that 
there  will  be  no  periodic  testing 
required  by  this  rule  for  the  reasons 
stated  previously.  The  traffic  locking 
test  will  determine  that  the  direction  of 
train  traffic  cannot  be  changed,  for 
instance,  an  opposing  proceed  signal 
displayed,  where  a  route  is  already 
established  for  a  train  in  one  direction. 


Section  243.272    Switch  Obstruction 
Test 

This  section  requires  the  Railroad  to 
conduct  a  switch  obstruction  test  of 
each  switch  when  the  lock  rod  is 
installed,  and  at  least  once  every  3 
months.  This  section  is  consistent  with 
the  Petition.  This  deviates  from  the 
monthly  switch  obstruction  test 
currently  required  of  existing  railroads 
because  of  the  diflerencee  in  the  POX 
operating  environment.  FRA  believes 
that  switches  will  experience  litUe  or  no 
variation  from  their  original 
adjustments. 

Section  243.273  Locomotive  or 
Powercar  Power  Supply  Voltage 
Requirement 

This  section  requires  that  the  output 
voltage  of  the  power  supply  for  FOX 
locomotive  ATC  will  be  maintained 
within  10  percent  of  rated  voltage.  This 
wrill  ensure  adequate  and  steady  energy 
to  operate  the  ATC  system.  This  section 
is  consistent  with  the  Petition  and  U.S. 
practice. 

Section  243.274    Power-Car  or 
Locomotive  Insulation  Resistance; 
Requirement 

This  section  requires  that  when  the 
periodic  test  prescribed  in  S  243.266  is 
performed,  insulation  resistance 
between  wiring  and  ground  of  the 
automatic  train  control  system  may  not 
be  less  than  one  megohm.  This  deviates 
from  the  Petition  by  stating  a  value  for 
minimiun  insulation  resistance.  This 
requirement  is  based  on  ciirrent  practice 
for  existing  operations  in  this  country. 
The  standard  referred  to  in  the  FOX 
Petition  for  insulation  resistance  (EN- 
50155)  does  not  state  a  minimum  value, 
and  hence,  provides  no  notice  as  to 
what  the  standard  is  and  would  be 
unenforceable. 

Section  243.275    Anteimas  and 
Beacons 

This  section  requires  the  Railroad  to 
inspect  and  maintain  signaling  beacons 
and  anteimas  in  accordance  with 
manufacturer's  specifications.  Also, 
anteimas  and  beacons  that  have  been 
repaired  or  rewound  must  adhere  to  the 
same  operating  characteristics  which 
they  possessed  originally  or  as  specified 
for  new  equipment  This  proposal 
would  ensure  that  the  beacons  or 
antennas  are  in  condition  sufficient  to 
transmit  reliable  data  to  the  on-board 
ATC  equipment.  This  section  is 
consistent  with  the  Petition  and  U.S. 
standards. 

Section  243.276    Departure  Test 

Paragraph  (a)  of  this  section  requires 
the  Railroad  to  test  the  train>bome  ATC 
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equipment  by  operation  over  track 
elements,  by  operation  over  a  test 
circuit,  or  by  an  on-board  test  device  in 
order  to  ensure  a  reliable  means  of 
testing  the  apparatus.  Paragraph  (b) 
requires  the  Railroad  to  determine  the 
extent  of  the  departure  test  in 
accordance  with  the  system  safety 
analysis  described  in  Subpart  B,  and 
include,  at  a  minimum,  ground-to-train 
transmission,  the  cab  display 
indications,  and  the  inter£ace  with  the 
train  brakes. 

Paragraph  (c)  requires  the  Railroad  to 
perform  a  departure  test,  and  put  on- 
hoard  ATC  equipment  in  service  before 
the  trainset  operates  over  equipped 
territory.  If  the  ATC  is  cut  out,  the 
Railroad  must  perform  another 
departure  test  before  the  ATC 
equipment  can  be  considered  operative. 
Paragraph  (d)  provides  only  one 
departure  test  is  required  in  each  24- 
hour  period,  except  as  provided  in 
§  243.252(b)  concerning  failures  or  cut- 
outs en  route.  This  is  consistent  with 
current  U.S.  practice  and  has  provided 
a  high  level  of  safety. 

Paragraph  (e)  requires  the  Railroad  to 
record  each  test  run  and  its  outcome  in 
the  train-bome  event  recorder, 
downloaded  and  retained  for  at  least 
one  yoBi.  This  will  provide  a  database 
in  the  event  that  a  determination  of 
proper  testing  is  needed. 

Ims  section  is  consistent  with  the 
Petition  and  U.S.  practice,  except  for  the 
train-borne  event  recorder  requirement, 
which  is  a  desirable  featiu^  of  this  ATC 
system  that  will  enhance  safety.  "On- 
board equipment"  will  consist  of  the  on- 
board unit,  vriiicle  antenna,  cab  display, 
and  systems  that  will  interfiace  with  the 
train,  including  a  speed  measurement 
system,  an  event  recorder,  and  an  on- 
board microprocessor  system  network. 
The  on-board  imit  consists  of  processing 
logic  and  receiving/transmitting 
equipment  The  vehicle  antenna  will  be 
mounted  imder  the  power-car  frvme  and 
will  receive  line  description  data.  The 
cab  display  will  include  the  actual 
speed  of  train,  target  speed,  target 
distance,  and  mavimiim  authorized 
speed  information. 

.  Section  243.277    Periodic  Test 

This  section  requires  the  Railroad  to 
perform  a  periodic  test  of  the  train- 
borne  ATC  equipment  at  least  once 
every  two  months  and  on  multiple-unit 
cars  as  specified  by  the  Railroad,  subject 
to  approval  by  FRA.  The  Petition 
recommended  a  periodic  test  at  least 
once  each  year.  Current  U.S.  practice 
requires  a  periodic  test  at  least  once 
every  92  days.  However,  existing 
standards  require  a  "daily  or  after  trip 
test."  unless  a  periodic  test  is  done  at 


intervals  of  not  more  than  two  months. 
It  is  ERA'S  belief  that,  unless  the 
Railroad  intends  to  perform  daily  or 
after-trip  tests,  the  ATC  equipment 
should  be  tested  on  the  same  periodic 
basis  as  required  by  current  U.S. 
industry  standards.  FRA  sees  nothing  in 
the  FOX  system  to  make  this 
reqiurement  unnecessary,  and  believes 
that  the  test  enhances  safety  with 
minimal  cost 

Section  243.278    Results  of  Tests 

This  section  requires  the  Railroad  to 
record  the  residts  of  tests  made  in 
compliance  with  §§  243.252(b),  243.262 
through  243.272  inclusive,  243.276,  and 
243.277.  This  section  sets  forth  the 
required  information  for  recording  tests 
either  via  pre-printed  or  computerized 
forms,  or  by  electronic  means.  This 
section  is  consistent  with  the  Petition 
and  U.S.  practice. 

Section  243.279    Independent 
Verification  and  Validation 

This  section  describes  the  process  by 
which  an  independent  entity  with 
known  technical  expertise  will  conduct 
an  audit  of  all  safety-critical,  processor- 
based  equipment  in  the  Railroad's  signal 
system.  The  audit  must  be  done  on  the 
system  as  it  is  finally  configured,  and 
before  revenue  operations  commence. 
Paragraph  (b)  lists  the  items  that  the 
audit  must  review,  and  paragraph  (c) 
requires  preparation  of  a  report  by  the 
independent  audit  firm.  Paragraph  (d] 
describes  the  procedure  by  which  the 
report  and  the  Railroad's  signal  system 
will  be  accepted. 

FRA  believes  that  this  process  is 
necessary  in  order  to  ensure  the 
integrity  of  the  FOX  signal  system.  As 
discussed  earlier,  the  system  is  not 
currentiy  in  revenue  service  anywhere 
in  the  world,  and  although  stdety 
experts  agree  that  it  will  likely  improve 
railroad  safety,  there  is  no  safety  record 
available  on  which  FRA  can  assess  the 
system's  reliability  and  endurance 
during  operations.  Of  particular  concern 
is  the  likelihood  of  severe  weather  in 
Florida,  which  could  disrupt  or 
obliterate  the  operation  of  the  signal 
system.  FRA  believes  that  an 
independent  audit  of  the  system's 
software  and  processora  will  reveal  any 
system  weakness  and  assist  the  Railroad 
in  mitigating  hazards.  FRA  does  not 
have  the  expertise  at  this  time  to 
conduct  such  an  audit,  and  so  seeks 
appropriate  input  bom  recognized, 
independent  experts  in  the  field  before 
the  system  is  approved  for  revenue 
service.  FRA  has  required  other 
companies  to  undergo  similar 
independent  validation  and  verification 
inspections,  and  believes  that  such  an 


inspection  is  equally  wise  in  the  case  of 
FOX.  FRA  underatands  that  the  FOX 
signal  system  is  being  tested  presentiy 
in  Belgium,  and  will  likely  be  used  in 
revenue  service  in  Europe  prior  to  the 
commencement  of  FOX  operations.  FRA 
anticipates  that  the  European  testing 
will  reveal  and  correct  potential 

Eroblems,  which  will  benefit  FOX  and 
alp  to  focus  the  review  done  on  the 
system  in  the  U.S.  However,  FRA 
expects  that  the  right-of-way  chosen  for 
Florida  and  the  extreme  weather 
conditions  that  exist,  present  new 
factors  that  will  not  be  considered 
during  the  testing  in  Europe.  For  all  of 
these  reasons,  FRA  believes  that  an 
independent  audit  would  greatiy 
enhance  the  safety  of  the  system,  and 
will  ultimately  work  to  the  Railroad's 
advantage.  Tbds  proposal  was  not 
included  in  the  Petition.  FRA  seeks 
comment  from  the  public  concerning 
the  value  of  the  audit  and  any  othn 
information  that  the  Agency  should 
evaluate  concerning  the  FOX  signal 
system. 

FRA  suggests  as  a  guide  a  verification 
and  validation  study  commissioned  by 
the  Volpe  Transportation  Systems 
Center,  and  completed  by  Battelle  in 
1995,  entitied  S^ety  of  High  Speed 
Ground  Transportation  Systems, 
Analytical  Methodology  for  Safety 
Validation  of  Computer  Controlled 
Subsystems,  Volume  1:  State-of-the-Art 
and  Assessment  of  Safety  Verification/ 
Validation  Methodologies  (Battelle 
Volume  1  Report),  and  Volume  2: 
Development  of  a  Safety  Validation 
Methodology  (Battelle  Volume  2 
Report). 

Subpart  D— Track  Safety  Standardt 

Subpart  D  of  the  NPRM  sets  forth 
minimum  track  safety  standards  for  the 
FOX  s]rstem.  These  proposed  standards 
are  based  on  the  Petition,  the  Agency's 
proposed  high  speed  track  standards  for 
general  application  in  the  U.S.  railroad 
industry  (62  FR  36138,  July  3, 1997) 
known  as  "Track  Subpart  G,"  and  other 
pertinent  standards  used 
internationally.  A  brief  discussion  of 
each  of  these  is  warranted,  in  order  to 
underatand  the  standards  proposed  in 
this  NPRM  for  application  on  FOX. 

FRA's  Railroad  Safety  Advisory 
Committee  (RSAC)  convened  a  working 
group  to  revise,  where  appropriate,  the 
existing  track  standards  that  govern 
track  safety  in  the  general  railroad 
system  (49  CFR  part  213).  The  working 
group  included  representatives  from  rail 
labor,  railroads,  trade  associations,  state 
government  groups,  track  equipment 
manufecturera,  and  FRA.  The  woiking 
group  established  a  special  task  group, 
whidi  consisted  of  individuals  with 
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high  speed  track  expertise,  to  focus 
speciflcally  on  new  high  spaed  track 
standards. 

The  high  speed  task  group  recognized 
that  high  speed  track  safety  standards 
should  be  bfued  on  sound  engineering 
research,  and  foreign  and  domestic 

Eractice.  and.  be  understandable,  cost 
sneficial.  and  enforceable.  With  these 
principles  in  mind,  the  task  group 
concluded  early  on  that  it  could  not 
consider  high  speed  track  or  high  speed 
vehicles  in  isolation  but  must  consider 
them  ae  an  integral  system.  This 
approach  led  to  the  development  of 
vehicle/track  interaction  performance 
limits — the  cornerstone  of  the  group's 
recoounended  standards. 

Hm  task  group  asked  FRA's  OfBce  of 
Research  and  Development  to  organize 
an  effort  to  provide  recommendationa 
on  vehicle/track  interaction  and  track 
geometry.  An  informal  group  of  experts, 
including  members  of  the  FOX 
consortium,  contributed  to  this  effort. 
Engineering  studies  conducted  by  the 
experts  included  evaluation  of  the  use 
of  measuring  track  geometry  with  offsets 
bom  several  chord  lengths,  computer 
simulations  of  vehicle  response  to  track 
surface  and  alignment  variations, 
application  of  the  proposed 
specifications  to  previously  measured 
track  geometry,  and  comparison  of 
spedflcations  to  foreign  practice. 

The  work  began  with  general 
acceptance  of  established  parameters  for 
vehicle/track  interaction  (VTI).  Then, 
through  analysis  of  modelling,  test  data, 
and  foreign  practice,  the  group  of 
experts  selected  a  small  number  of 
descriptors  adequate  to  asaum  freedom 
from  derailment  and  other  hazardous 
vehicle/track  interactions.  For  the  most 
part,  these  proposals  were  considered 
appropriate  for  both  dedicated  track  and 
mixed-traffic  environments.  The 
recommendations  of  the  experts  on  the 
topics  of  VTI  and  track  geometry  were 
considered  by  the  high  speed  task  group 
and  incorporated  into  its 
recommendation  to  the  RSAC  track 
working  group  for  Track  subpart  G.  The 
RSAC  track  working  group  also 
accepted  the  recommendations  of  the 
high  speed  task  group,  and  they  became 
part  of  Track  subpart  G.  as  it  was 
published  by  FRA  for  comment  on  July 
3.  1997. 

After  the  track  working  group 
forwarded  its  recommendations  to 
RSAC,  members  of  the  high  speed  task 
group  and  its  supporting  panel  of 
experts  met  with  a  separate  group  who 
weie  working  on  FRA's  proposed 
pananger  equipment  standards  for  high 
speed  rail  (Tier  U).  The  purpose  of  this 
meeting  was  to  ensure  that  the  proposed 
track  standards  and  the  proposed 


equipment  standards  would  not 
conflict  The  conclusions  reached 
during  this  meeting  are  pertinent  to  this 
NPRM  and  are  discussed  in  detail 
below. 

Members  of  the  FOX  consortium  and 
FRA  staff  participated  in  the 
development  of  Track  subpart  G,  and 
did  so  with  the  knowledge  that  those 
•taodaids  would  apply  generally  to  high 
speed  operations  across  the  country. 
However,  it  was  understood  that 
portions  of  the  FOX  Petition  and  FRA's 
proposed  track  standards  for  FOX  might 
vary  from  Track  subpart  G,  in  this  rule 
of  particular  applicability,  in  order  to 
accommodate  and  assess  accurately  the 
specific  safety  needs  in  Florida. 
Therefore,  it  is  not  surprising  that  FOX 
incorporated  many  of  the  Track  subpart 
C  proposals  in  the  Petition,  that  FRA 
proposes  many  of  those 
recommendations  here,  and  that  both 
FRA  and  FOX  believe  portions  of  Track 
subpart  G  may  not  adequately  address 
safety  standards  for  the  system  planned 
for  Florida. 

In  its  Petition.  FOX  altered  some  of 
the  proposals  that  are  contained  in 
Track  subpart  G.  bascKi  on  the  operating 
characteristics  that  will  exist  in  Florida, 
such  as  the  absence  of  freight 
equipment,  and  the  French  TGV 
practice.  The  Petition,  however,  is  not 
identical  to  the  French  TGV  practice 
either.  As  FRA  understands  it,  FOX 
believes  that  the  lower  train  density, 
detection  systems,  and  other  operating 
conditioiu  that  will  exist  in  Florida  that 
are  not  also  present  in  France,  merit 
some  reconsideration  of  the  French 
general  practice  on  high  speed  lines. 

FRA  believes  that  the  majority  of 
Track  subpart  G  is  applicable  to  all  high 
speed  environments,  including  the 
environment  proposed  in  the  Petition. 
FRA  is  in  agreement  with  FOX  that 
certain  specific  standards,  particularly 
those  pertaining  to  inspection  methods 
and  frequencies,  are  largely  dependent 
on  the  loads  associated  with  the  types 
and  amount  of  traffic  on  the  high  speed 
line.  The  dynamic  loads  associated  with 
different  types  of  traffic  afiiBct  the  rate  of 
track  degradation,  which  is  an 
important  factor  to  consider  when 
selecting  an  inspection  strategy.  Any 
comprehensive  inspection  strategy  must 
include  automated  and  visual 
inspections,  which  together  ensure  that 
the  track  maintains  a  high  quality,  so 
that  it  will  not  induce  adverse  vehicle 
response  and  will  withstand  the 
dynamic  loads  imparted  to  the  track. 

In  this  NPRM.  vSLA  alters  some  of  the 
inspection  frequencies  that  were  set 
forth  in  Track  subpart  G.  due  to  the  Csct 
tiiat  the  FOX  system  will  not  include 
freight  traffic,  and  because  of  the  other 


operating  features  that  are  unique  to 
FOX.  Also,  FRA  reviewed  practices 
utilized  on  the  French  TGV  and  on 
Japan's  high  speed  rail  system,  and 
weighed  the  appropriateness  of  those 
standards  to  the  Florida  system.  Finally, 
as  discussed  previously  in  this 
dociiment.  FRA  recognizes  that  there  are 
unknown  factors,  which  may  present 
risks  or  benefits  to  passengers  and 
employees,  that  arise  because  the 
French  system  works  in  a  very  different 
financial  and  legal  framework;  the  US 
workforce  does  not  possess  great 
institutional  knowledge  of  the  system; 
the  Florida  topography  and  weather 
diffier  greatly  frtim  France;  and  the  FOX 
system  will  include  features  that  do  not 
exist  now,  and  have  no  reliable  safety 
record  on  which  to  predict  safety.  FRA 
proposes  a  track  safety  program  that 
reflects  all  of  the  available  relevant 
information,  and  consideration  of  the 
unknown  elements  outlined  above. 

Subpart  D  of  this  proposal  represents 
FRA's  best  judgment  on  appropriate 
track  safety  standards  that  will 
effectively  protect  passengers  and 
employees  in  Florida.  FRA  anticipates 
that  FOX  will  object  to  some  of  the 
inspection  intervals  set  forth  in  this 
NPRM.  FRA  believes  that  the  minimal 
costs  associated  with  the  increased 
inspection  frequencies  are  outweighed 
by  the  safety  benefit  that  will  accrue  to 
the  system,  and  take  into  account  some 
of  the  unknown  risks  that  result  from 
moving  this  system  frt>m  France  to 
North  America  that  were  discussed 
previously  in  this  document. 

Section  243.301     Restoration  or 
Renewal  of  Track  Under  Traffic 
Conditions 

This  section,  except  for  minor  editing, 
mirrors  the  Petition.  There  are  two 
elements  of  concern  addressed  in  this 
section:  the  track  structure  stability 
must  not  significantly  degrade,  and 
roadway  worker  safety  may  not  be 
compromised.  Only  track  maintenance 
involving  replacement  of  worn,  broken, 
or  missing  components  or  Ssstenings, 
which  does  not  affect  safe  train 
movement  is  permitted.  Paragraph  (b) 
prohibits  specific  activities  during  train 
operations,  which  would  compromise 
track  stability  and  railroad  safety. 

Section  243.303    Measuring  Track  not 
Under  Load 

This  section  is  identical  to  the 
Petition  and  is  consistent  with  the 
present  track  safety  standards,  which 
require  that  any  rail  movement 
occurring  while  the  track  is  loaded  must 
be  added  to  the  measurement  of  the 
unloaded  track. 
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Section  243.305    Drainage 

This  section  is  identical  to  the 
Petition  and  current  U.S.  practice.  The 
Railroad  must  design  and  maintain  the 
right-of-way  so  that  water  drains 
without  obstruction,  and  to  such  an 
extent  that  safe  train  operations  are  not 
jeopardized. 

Section  243.307    Vegetation 

This  section  corresponds  to  the 
Petition  and  current  U.S.  practice.  The 
Railroad  must  restrict  the  growth  of 
vegetation  along  the  right-of-way  so  that 
it  will  not  interfere  widi  safe  train 
operations. 

Section  243.309    Track  Geometry; 
General  and  Section  243.311  Track  Gage 

FRA's  proposal  for  §§  243.309  and 
243.311  concerning  track  geometry  and 
track  gage  diffisrs  from  the  Petition. 
FRA's  proposal  essentially  incorporates 
and  expands  upon  the  geometry  table 
found  in  the  Petition,  which  follows  the 
French  TGV's  geometry  inspection 
techniques.  However.  FRA  includes  a 
second  intervention  table  to  address 
multiple  defects,  the  requirement  to  ^ 
make  an  additional  chordal 
measurement,  additional  requirements 
for  the  geometry  measurement  system, 
and  other  changes  that  FRA  believes  are 
necessary  for  safety. 

FOX  asserts  that  the  values  used  in 
the  Petition  are  identical  to  those  used 
by  the  French  TGV,  which  permit  wider 
and  narrower  gage  than  would  be 
acceptable  for  railroad  operations  in  this 
country.  Gage  limits  are  extremely 
important  to  railroad  safety  because 
hi^  wheel  forces  and  wheel  climb  can 
occur  in  tight  gage  conditions,  and  high 
wheel  forces  and  sudden  wide  gage  can 
occur  in  wide  gage  conditions.  These 
conditions  can  cause  train  derailments 
and  incidents. 

FOX  proposes  to  use  the  European 
combination  of  rail  and  wheelset 
profiles,  including  the  wheelset  flange 
back-to-back  dimensions,  which  are 
slightly  different  than  standard  US 
designs.  The  significance  of  these 
dimensional  variations  is  that  the 
distance  between  the  flange  points  on  a 
nominal  FOX-style  wheelset  will  be 
very  close  to  the  distance  between 
flange  points  on  a  standard  US 
wheelrat.  There  is  an  increase  in  the 
tread  cone  angle  of  the  FOX  wheel 
profile  from  a  l-in-40  slope  to  a  1-in- 
6.67  slope  for  the  last  20  mm  of  the 
tread,  which  would  tend  to  increase  any 
gage  widening  forces  if  the  wheel 
experiences  very  wide  gage.  The  flange 
back-to-back  dimension  is  larger  than 
permitted  under  current  US  practice 
and  should  be  considered  when 
designing  giiard  rails  and  flange  ways. 


FRA  is  concerned  that  the  Petition 
would  allow  tight  gage  up  to  170  km/ 
h  (105  mph).  lihe  use  of  1420  mm  gage 
with  wheelsets  in  nominal  condition 
would  cause  more  than  W  wheel  climb 
on  both  wheels.  Based  on  these 
dimensional  analyses,  FRA  recommends 
that  the  minimnin  gage  be  modified  to 
12  mm  less  than  nominal  for  speeds 
below  105  mph. 

FRA  has  concluded  that  several 
modifications  to  the  Petitibn  are 
necessary  to  address  additional  key 
safety  concerns  in  this  regard.  The 
Petition  does  not  include  a  provision  for 
multiple  or  repeating  defects,  but  FRA 
believes  that  such  provisions  are 
essential  to  a  comprehensive  set  of 
minimum  track  safety  standards.  The 
basis  of  this  concept  is  that  safe  railroad 
operations  are  jeo]>ardized  by  a  series  of 
track  defects  that  in  isolation  may  not  be 
troublesome,  but  in  combination  may 
result  in  train  incidents  or  accidents. 
The  panel  of  experts  who  advised  the 
high  speed  track  task  group  considered 
the  case  of  multiple  alignment  defects 
and  their  ability  to  excite  harmonic 
motion  in  the  carbody.  Multiple 
deviations  were  considered  to  occiu 
when  three  or  more  non-overlapping 
deviations  from  uniformity  in  track 
alignment  occurred  within  a  distance 
equal  to  five  times  the  specified  chord 
length. 

FOX  states  that  the  Mauzin  car.  (or 
track  geometry  measurement  system,  as 
it  is  called  in  the  proposed  rule  text), 
which  is  a  geometry  car  used  in  French 
TGV  track  inspection,  will  be  used  to 
measure  track  geometry  in  Florida.  This 
car  does  not  detect  multiple  defiacts. 
Therefore.  FRA  proposes  provisions  in 
this  document  to  compensate  for  this 
deficiency,  based  on  French  practice 
and  Track  Subpart  G,  so  that  a  level  of 
safety  equivalent  to  the  proposals  of 
Track  Subpart  G  is  maintained.  In 
§  243.309,  FRA  modifies  the  geometry 
table  FOX  proposed  in  the  Petition. 

FRA's  modifications  are  consistent 
with  FRA's  understanding  of  French 
TGV  practice,  which  includes  several 
levels  of  track  geometry  defects  that 
require  varying  levels  of  remedial  action 
over  different  periods  of  time,  as 
determined  by  the  magnitude  of  the 
measurements  from  the  Mauzin  car. 
FRA's  proposal  makes  these  French 
maintenance  practices  the  minimum 
safety  requirements  for  track  geometry 
measurement.  FRA  believes  that  it  is 
important  to  include  these  practices  in 
the  two-table  approach  proposed  by 
FRA,  because  the  two  intervention 
tables,  in  combination  will  prevent 
multiple  defects  from  occiuring. 
Multiple  defects  are  addressed  in  a 
different  manner  in  Track  Subpart  G. 


where  specific  thresholds  are 
established  when  more  than  one  defect 
occiua  in  rapid  succession. 

The  use  of  these  multiple  intervention 
levels  identify  deteriorating  track 
conditions  before  they  become  critical 
track  defects.  This  practice  makes  the 
occiirrence  of  criti^  multiple  defects 
less  likely  to  occxir  than  would 
otherwise  be  expected  with  a  single, 
safety-level  strategy.  To  capture  &e 
desired  level  of  safety,  the  high  speed 
task  group  recommended  adopting  a 
multiple  defect  table.  Another  approach 
would  be  a  bi-level  intervention  table, 
in  which  the  fint  level  would  require 
remedial  action  within  a  reasonable 
period  of  time  to  correct  defects,  and  the 
second  level  would  require  immediate 
action  to  correct  critical  defects.  FRA's 
proposal  incorporates  these  concepts. 

Aside  from  tne  differences  outlined 
above  between  the  Petition  and  FRA's 
proposal.  FRA  adds  a  chordal 
measurement  that  would  not  be 
required  under  the  Petition.  The  FOX 
petition  proposes  two  chordal 
measurements  to  identify  critical 
alignment  defects.  Careful  dynamic 
analyses  indicate  that  track  anomalies 
with  wavelengths  at  approximately  20 
meters  can  cause  unacceptable  vehicle 
responses  and  may  not  be  detected  by 
the  thresholds  proposed  in  the  Petition 
for  the  10-meter  and  31 -meter  chordal 
measurements.  FOX  engineers  have 
informed  FRA  that  French  TGV 
maintenance  practice  and  use  of  the 
Mauzin  car,  particularly  the  use  of  20- 
meter  chordal  measurements  by  the 
equipment,  precludes  the  existence  of 
these  critioal  track  defects.  Howevw. 
such  maintenance  practice  is  not 
covered  by  the  Petition,  and  so  does  not 
provide  the  level  of  assurance  desired  in 
this  important  area.  FRA  proposes  here 
that  the  measiuements  obtained  through 
use  of  the  Mauzin  car  be  processed  in 
a  manner  similar  to  the  process  used  to 
create  the  31  meter  chord  offsets  to 
create  a  20-meter  chordal  measurement 
FRA  proposes  appropriate  thresholds 
for  this  chord  in  Uie  tables  provided  in 
§243.309. 

For  the  reasons  explained  above 
concerning  multiple  defects,  warp,  and 
related  geometry  considerations.  FRA 
has  concluded  that  the  approach  to 
track  geometry  that  is  proposed  in  the 
Petition  would  be  acceptable  only  if  the 
measurements  are  performed  with  a 
measurement  vehicle  that  is  similar  to 
the  Mauzin  car,  or  the  track  geometry 
measiuement  system.  Therefore,  as  set 
forth  in  §  243.331,  the  standards 
proposed  in  this  document  apply  if  FOX 
uses  a  Mauzin-type  vehicle.  If  FOX  does 
not  use  a  Mauzin  car  or  the  track 
geometry  measurement  system,  the 
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raquiremenU  of  Track  Subpart  G  would 
apply. 

Section  243 . 3 1 3    Curves,  elevation  and 
,  limitations 


'  Thia  section  of  the  NPRM  is 
unchanged  from  Track  Subpart  G  and 
the  Petition.  The  9(K:tion  provides  for  a 
procedure  in  which  the  Railroad  may 
seek  approval  to  opaiala  equipment  at 
higher  curving  speisds.  based  on 
engiiHiering  data.  FRA  utilises  these 
procedures  whan  pracaasing  waivers  for 
highar  cant  doficiencias.  In  order  to 
operate  with  higher  cant  daAdancias. 
the  Railroad  must  submit  specified 
anginaering  data  and  analysis  to  PHA 
that  datanninaa  safe  operations  at  the 
new  level  of  cant  deficiency.  This 
information  would  also  ba  part  of  the 
Railroad';*  determinations  concerning 
safe  curving  speeds. 

Section  ^43.315    Track  Strength 

Thiii  iection  is  identical  to  Track 
Subpart  C  and  the  Petition.  FRA 
concurs  that  the  track  must  be  uf  <^ery 
high  quality  to  withstand  the  vertical 
and  lateral  loads  associated  with  high 
speed  trains.  During  the  high  speed  task 
group  discussions,  the  subject  nf  track 
modulus  was  discussed  at  great  length. 
Track  modulus  is  a  physical 
measurement  of  the  strength  of  the 
track.  However,  it  is  difficult  to  measure 
track  modulus  with  present  technology. 
Track  Subpart  G  and  FRA's  propoMl  do 
not  include  a  specific  numeric  value  for 
the  vertical  and  lateral  strength  of  the 
track.  Rather,  FRA  relies  on  the  track's 
safsty  performance,  as  determined  by 
the  monitoring  of  vehicle/track 
interaction  and  track  geometry 
measurements  required  in  !i^  243.309. 
243.311.  and  243.333. 

Section  243.317    Crossties 

The  Petition  would  require  concrete 
ties  for  all  tracks  that  carry  passenger 
service  trains  and  FRA  includes  this 
proposal  in  this  NPRM.  FRA  has  made 
a  small  change  from  the  Petition 
concerning  all  other  track,  by  increasing 
the  number  of  non-concrete  ties  from  14 
lies  in  each  39  foot  segment  of  track,  to 
18  ties  in  each  segment.  The  remainder 
of  this  section  mirrors  the  tie 
requirements  contained  in  Track 
Subpart  C  for  higher  track  classes,  and 
the  existing  track  safety  standards  for 
the  lower  classes.  This  section  also  lists 
characteristics  of  defective  concrete  or 
non-concrete  ties,  which  must  be 
replaced  by  the  Railroad.  In  all  cases, 
the  ties  must  be  capable  of  holding  |^ 
maintaining  surface,  and  maintaining 
alignment  within  the  geometry  limits 
specified  in  §  243.309. 


Section  243.319    Continuous  Welded 
RaiKCWR) 

This  section  is  consistent  with  Track 
Subpart  G  and  the  Petition  and  lists 
requirements  for  effsctively  installing, 
adjusting,  and  maintaining  CWR.  The 
Railroad  must  submit  a  plan  to  address 
CWR  installation,  adjustment, 
maintenance  and  inspection,  and  a 
training  program  for  the  application  of 
thoae  proceaores.  The  prcMndures  must 
Mlow  the  detailed  guidelines  set  forth 
in  this  section  of  the  NPRM,  which 
represent  ciurent  industry  practice  to 
protect  agaiiut  track  buckling. 

Section  243.321     Rail  End  Mismatch 

This  section  of  HlA's  proposal  is 
identical  to  Petition.  The  values  listed 
in  this  section  for  rail  end  mismatch 
rapraaant  panraaiva  industry  practice  in 
the  U.S.  and  abroad.  Controlling 
mismatched  rail  is  essential  for  the 
safety  of  a  high  speed  operation.  If  a 
wheel  flange  would  encounter  a 
mismatch  of  the  rail  on  the  gage  comer, 
dn  accident  or  incident  would  be  likely. 
The  limits  included  for  this  condition 
follow  FRA's  present  track  safety 
standards  for  Class  6  track. 

Section  243.323     Rail  Joints  and  Torch 
Cut  Raik 

FRA's  proposal  concerning  rail  joints 
and  torch  cut  rails  differs  from  the 
Petition.  FOX  stated  in  its  petition  that 
the  requirements  pertaining  to  rail  joints 
found  in  Track  Subpart  C  were  not 
included  in  the  Petition  because  they 
would  not  be  utilized  at  all  on  the 
Railroad  in  Florida.  As  FRA 
understands  it,  the  French  IX^V  practice 
doaa  not  permit  rail  joints  and  so  FOX 
would  also  not  permit  them  on  the 
system  in  Florida.  However.  FRA 
battavas  that  it  is  aasantial  to  include 
mfailmum  Federal  standards  for  the 
condition  of  joint  bars,  because  joint  bar 
failures  or  disturbancaa  can  quickly  lead 
to  train  accidents  or  incidants.  If  the 
iting  and  maintenance  practices 

iployed  by  FOX  do  not  permit  unsafe 
joint  bar  conditions  to  develop,  the 
Railroad  will  have  no  difficulty  in 
maintaining  compliance  with  this 
proposal. 

In  addition,  the  Petition  would  permit 
torch  cutting,  even  in  routine  welding 
tasks  on  the  Railroad's  track.  Baaad  on 
its  own  expertise  and  consiatSBt  with 
the  high  speed  task  group's 
recommendations  in  Track  Subpart  G. 
FRA  permits  torch  cutting  rails  only  in 
emergency  situations.  Current  U.S. 
practice  utilizes  torch  cutting  only 
where  needed  for  emergency  repairs.  It 
is  generally  believed  in  this  country  that 
technology  has  advanced  to  the  point 


that  cutting  rail  with  the  available 
variety  of  rail  saws  is  more  efficient 
than  torch  cutting. 

Torch  cuts  present  saCsty  hazards  in 
the  railroad  environment.  In  1983, 
following  its  investigation  of  an  Amtrak 
derailment  in  Texas  where  torch  cut 
rails  became  an  issue,  the  National 
Transportation  Safety  Board  (NTSB) 
recommended  that  railroads  remove  all 
torch  cut  rail  and  Lhat  trains  travel  at  10 
mph  over  any  new  torch  cuts  that  were 
made  in  emergency  situations,  or  as  a 
preparatory  step  in  field  welding.  It 
should  be  noted,  however,  that  the  rail 
involved  in  the  Texas  accident  bad  a 
high  alloy  content,  which  tends  to 
increase  the  rail's  resistance  to  wear,  but 
decraaaaa  the  rail's  resistance  to 
fracture.  Torch  cutting  is  no  longer  used 
in  the  U.S.  industry  because  analysis 
reveals  that  torch  cut  rails  have  a  greater 
tendency  to  develop  frBCtures,  and  FRA 
believes  that  FOX  should  not  utilize 
torch  cutting  on  its  system.  FRA's 
proposal  lists  emergency  or  temporary 
conditions  in  which  torch  cutting  may 
be  used,  but  otherwise  prohibits  the 
practice. 

Section  243.325    Turnouts  and 
Crossovers,  Generally 

FRA's  proposal  is  identical  to  the 
Petition  and  Track  Subpart  G.  The 
members  of  the  high  speed  task  group 
discussed  many  types  of  turnout  designs 
and  fastenings,  which  may  be  in  use 
today  or  developed  in  the  future.  The 
group  believed,  and  FRA  adopts  in  this 
proposal,  that  the  best  way  to  address 
turnouts  would  be  to  require  each 
railroad  to  prepare  a  detailed, 
comprehensive  Guidebook  on  the 
inspection  and  maintenance  for  all 
turnouts  and  crossovers.  The  book 
would  contain,  at  a  minimum, 
inspection  frequency,  inspection 
methodology,  limiting  measurement 
values  for  all  components  subject  to 
wear  or  requiring  adjustment,  and 
maintenance  techniques.  The 
Guidebook  must  be  submitted  to  the 
FRA  and  FRA  will  monitor  the 
Railroad's  compliance  with  the 
identified  procedures.  FRA  believes  that 
most  major  railroads  currently  provide 
their  employees  with  instructions  for 
the  maintenance  of  turnouts,  and  this 
requirement  in  the  NPRM  creates 
minimal  additional  paperwork  for  the 
Railroad. 

Section  243.329    Derails 

This  section  is  identical  to  Track 
Subpart  G  and  the  Petition.  It  is 
absolutely  critical  to  safe  railroad 
operations  to  prevent  equipment 
standing  on  side  tracks  from  fouling  the 
main  track.  Each  derail  must  be  • 
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operable,  clearly  visible,  and  linked  to 
the  Railroad's  signal  system. 

Section  243.331     Track  Geometry 
Measiuement  Systems 

This  section  of  FRA's  proposal  varies 
from  the  Petition.  As  discussed  in  the 
section-by-section  analysis  for 
§  243.309,  FRA  developed  geometry 
tables  for  this  proposal  that  diffier  from 
the  tables  set  forth  in  Subpart  G  and  the 
FOX  submission.  This  is  due  to  the  fact 
that  the  Mauzin  car.  used  by  the  French 
fmd  probably  by  FOX,  measures  tieck 
characteristics  in  different  ways  than 
track  geometry  measurement  systems  in 
this  country.  Therefore,  the  table  set 
forth  in  §  243.309,  which  lists 
parameters  for  alignment,  surface,  gage, 
gage  variation,  cant,  and  warp,  is 
acceptable,  so  long  as  the  Railroad 
measures  these  parameters  with  a 
Mauzin,  or  Track  Geometry 
Measurement  System,  car.  Use  of  FRA's 
T-10  geometry  car,  which  measures 
geometry  in  a  different  manner  than  the 
Mauzin  car  used  on  the  French  TGV, 
would  not  correspond  accurately  to  the 
geometry  table  set  forth  in  §  243.309. 
Therefore,  FRA's  specific  requirements 
for  the  Railroad's  Track  Geometry 
Measurement  System  included  in  this 
section  describe  a  Mauzin  car.  FRA 
believes  that  the  table  in  §  243.309  and 
use  of  the  Mauzin  car  will  provide  a 
level  of  safety  equivalent  to  that  of 
Subpart  G.  If  FOX  ultimately  elects  to 
substitute  another  geometry  vehicle 
with  difiisrent  properties  than  those 
identified  in  the  Mauzin  car,  the 
Railroad  must  comport  with  the 
equivalent  requirements  set  forth  in 
Track  Subpart  G. 

Track  Subpart  G  contains  a 
requirement  for  a  geometry  inspection 
once  per  month,  with  at  least  15  days 
between  inspections.  The  Petition 
proposed  geometry  vehicle  inspections 
at  least  twice  within  200  calendar  days, 
with  at  least  30  days  between 
inspections,  or  nearly  once  every  three 
months.  In  this  NPRM,  FRA  proposes  to 
make  this  requirement  twice  within  180 
days,  with  at  least  30  days  between 
inspections,  so  that  the  requirement  is 
clearly  done  once  every  three  months. 
In  its  determination  of  the 
recommended  frequency  of  geometry 
car  inspections,  the  RSAC  high  speed 
task  group  considered  the  possibility  of 
mixed  passenger-freight  service,  which 
would  likely  accelerate  the  rate  of  track 
degradation.  FRA  concludes  that,  in 
view  of  the  light  loads  and  dedicated 
traffic  on  the  proposed  FOX  line,  an 
inspection  with  a  geometry  car  once 
every  three  months  sufficiently  provides 
for  the  necessary  monitoring  of 
geometry  parameters.  If  the  Railroad 


discovers  exceptions  to  the  geometry 
limits,  the  Railroad  must  field  verify  the 
exceptions  and  institute  remedial  action 
within  two  days. 

This  section  also  requires  the  Railroad 
to  maintain  continuous  plots  of  aU 
measured  track  geometry  parameters 
and  exception  reports  that  contain  a 
systematic  listing  of  all  track  geometry 
conditions  that  constitute  an  exception 
to  the  speed  limits  over  the  track 
segments  surveyed,  fbr  at  least  one  year. 


Section  243.333  TrackA^ehicle 
Performance  Measurement  Systems. 

This  section  proposes  requirements 
for  the  periodic  measurement  of  carbody 
and  truck  accelerations  using  a  Track 
Acceleration  Measurement  System 
(TAMS),  which  differs  frt)m  the  FOX 
Petition.  The  Petition  and  Track  Subpart 
G  differ  in  a  variety  of  ways  concerning 
track/vehicle  measurement  systems. 
FOX  did  not  incorporate  many  of  the 
Track  Subpart  G  proposals  with  respect 
to  condemning  safety  limits  and 
corresponding  remedial  actions.  FOX 
did  not  include  a  requirement  for  the 
measurement  of  wheel/rail  forces, 
beyond  the  qualification  phase  of  the 
project.  Track  Subpart  G,  on  the  other 
hand,  proposes  an  annual  requirement 
for  the  measurement  of  wheel/rail  forces 
to  verify  that  the  track/vehicle  system 
remains  within  safe  performance  limits 
throughout  the  life  of  the  system.  Also, 
Track  Subpart  G  requires  immediate 
action  when  minimum  performance 
limits  are  exceeded,  regardless  of  speed, 
while  FOX  proposed  to  set  difi^erent 
safety  limits  for  various  speed  ranges.  In 
the  Petition.  FOX  states  that  "Each 
exception  must  lead  to  an  immediate 
slow  order  on  the  corresponding  portion 
of  track"  but  later  states  that  "within 
two  days  after  the  inspection,  field 
verify  and  institute  remedial  action  for 
all  recorded  exceptions."  Track  Subpart 
G  also  includes  filtering  characteristics 
that  are  not  apparent  in  the  Petition's 
discussion  of  the  TAMS  car  and 
proposed  safety  thresholds.  Finally,  the 
Petition  uses  "zero-to-peak"  thresholds 
and  the  Track  Subpart  G  uses  "peak-to- 
peak."  Under  most  circumstances,  an 
interpretation  of  an  accelerometer  trace 
using  a  "zero-to-peak"  measurement 
results  in  approximately  one-half  of  the 
magnitude  of  a  "peak-to-peak" 
threshold.  In  the  development  of  the 
proposed  high  speed  standards 
contained  in  Track  Subpart  G,  the  high 
speed  experts  recommended  using  the 
peak-to-peak  criterion. 

FRA  believes  that  an  immediate  speed 
reduction  must  be  imposed  when 
vehicle/track  performance  limits  are 
exceeded.  The  intent  of  track  and 
carbody  acceleration  limits  is  to  limit 


vehicle  response,  regardless  of  track 
condition  and  vehicle  speed.  FRA 
proposes  to  adopt  the  approach 
contaiited  in  Track  Subpart  G  for 
vehicle/track  interaction  safety  limits. 
The  measurement  of  wheel/rail  foix»s 
and  accelerations  is  required.  Many 
experts  advise  that  derailments  may  be 
imminent  if  these  limits  are  exceeded. 
An  immediate  speed  reduction  must  be 
imposed  until  the  Railroad  determines 
the  cause  of  the  adverse  vehicle/track 
interaction  and  corrects  the  conditicm. 

The  Petition  suggests,  and  FRA 
proposes,  using  the  term  "TAMS"  to 
describe  a  vehicle  with  capabilities  such 
as  the  "Melusine"  car  in  France  to 
measiue  accelerations.  Although  this 
term  is  not  used  in  Track  Subpart  G,  the 
frequency  of  inspection  recommendied 
in  "Track  Subpart  G  is  approximately  the 
same  as  the  Petition.  For  speeds  over 
125  mph.  Track  Sub{>art  G  requires  the 
measurement  of  accelerations  at  a 
frequency  of  at  least  twice  within  sixty 
days,  with  not  less  than  fifteen  days 
between  inspections.  FOX  proposed  an 
inspection  frequency  of  at  least  twice 
within  45  calendar  days,  with  not  less 
than  seven  days  betweoi  inspections. 
FRA  has  adopted  the  frequency  set  forth 
in  the  Petition. 

To  siunmarize,  FRA's  proposal  differs 
from  the  Petition  in  several  significant 
wajrs.  The  Petition  would  require  the 
measurement  of  wheel/rail  forces  once 
during  system  qualification,  and  would 
not  require  periodic  re-measurement  of 
wheel/rail  forces.  FRA  believes 
renewed,  periodic  measurements  are 
necessary  to  ensure  safety.  The  Petition 
does  incorporate  a  requirement  for  the 
periodic  measurement  of  accelerations, 
but  uses  threshold  descriptors, 
thresholds,  and  remedial  actions  that 
differ  finm  FRA's  view  and  proposal. 
These  measurement  systems  and 
remedial  measures  are  important  to 
demonstrate  continued  vehicle/track 
safety  performance — the  cornerstone  of 
high  speed  track  standards. 

Section  243.335  Wheel/rail  Force 
Measurement  System. 

In  this  section,  FRA  proposes  that 
POX  conduct  bi-annual  wheel/rail  force 
measurements  and  that  FOX  equipment 
not  exceed  limits  established  in  the 
vehicle/track  interaction  chart  in  this 
section.  The  Petition  did  not  contain  a 
similar  section  or  requirement. 

The  FOX  petition  and  Track  Subpart 
G  would  require  a  qualification 
procedure  for  vehicles  on  the  high 
speed  track,  using  instrumented 
wheelsets.  The  high  speed  task  group 
concluded  that  the  interaction  of  the 
high  s{>eed  vehicle  on  the  track  must  not 
exceed  wheel/rail  force,  truck  side 
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accelerometer.  and  caibody 
sccelerometar  perfonnance  thresholds 
during  the  qualification  phase  and 
during  the  life  of  the  railroad.  The 
Petition  includes  a  requirament  for  the 
use  of  instrumented  wheelsets  to 
meas\ue  wheel/rail  forces  diuing  the 
system  qualification  phase,  but  does  not 
include  a  requirement  for  a  periodic  re- 
measurement  of  wheel/rail  forces  during 
the  UIb  of  the  system  because  "forces  are 
proportional  to  accelerations,"  which 
are  monitored  every  two  weeks.  FRA 
believes  that  wheel/rail  force 
measurements,  and  carbody  and 
truckside  accelerometer  measurements 
relate  to  different  safety  concerns  and 
so.  the  measurements  are  not 
appropriate  substitutes  for  one  another. 

vehicle/track  interaction  has  critical 
consequences  in  railroad  safety,  and  so 
establishing  safe  parameters  and 
developing  a  measurement  system  to 
adhere  to  those  parameters  is  highly 
important  for  any  track  safety  program. 
The  high  speed  task  group  considered 
several  hazardous  and  unacceptable 
vehicle/track  interaction  events  that  are 
well-known  in  railroad  engineering,  and 
for  the  most  part,  occur  on  existing  high 
speed  operations.  These  unsafe  events 
include  wheel  climb,  rail  rollover, 
vehicle  overturning,  gage  widening,  and 
track  panel  shift.  Truck  hunting  is  a 
dynamic  phenomenon  that  results  from 
unstable  motion  of  railroad  wheelsets. 
and  may  result  in  wheel  climb  or  other 
unsafe  events. 

FKA's  proposed  vehicle/track 
interaction  chart  includes  provisions  for 
truck  hunting  and  carbody 
accalerometers.  Truck  hunting  is 
typically  measured  by  truck-mounted 
lateral  accelerometers.  Carbody 
accelerations  measurements  address 
different  concerns.  Large  carbody 
accelerations  can  be  hazardous  to 
standing  or  walking  passengers;  large 
vertical  accelerations  may  cause 
passengers  to  fell.  The  primary  and 
secondary  suspension  characteristics  of 
a  particular  car  and  truck  spacing 
ioDuence  the  natural  frequency  of 
vertical  motion  and,  therefore,  the 
wavelength  of  profile  variations  become 
of  interest  Carbody  vertical  acceleration 
is  also  an  indicator  of  variation  in 
vertical  force  applied  to  the  rails. 

FRA  believes  that  an  annual  or 
biannual  inspection  using  instrumented 
wheelsets  must  be  considered  as  part  of 
a  high  speed  inspection  strategy  that 
includes  visual  inspections,  pilot 
(sweeper)  train,  geometry  car 
inspections,  periodic  carbody  and  truck- 
mounted  accelerometer  measurements, 
and  other  inspections  deemed 
necessary.  All  of  these  requirements  are 
largely  dependent  on  track  and  vehicle 


degradation.  Paragraph  (a)  of  this 
section  requires  FOX  to  complete  a 
wheel/rail  force  measurement  system 
inspection  biannually.  with  at  least  240 
days  between  each  inspection,  to 
ascertain  whether  the  vehicles  respond 
to  the  existing  track  within  the  limit 
defined.  FRA  agrees  with  FOX  that  its 
axle  loads,  minimization  of  unsprung 
mass,  hi^  quality  track,  and  low  cant 
deficiency  would  probably  not  lead  to 
the  sort  of  track  or  vehicle  degradation 
that  would  become  hazardous  within 
one  year  after  the  Railroad's  trainsets 
meet  the  pre-revenue  qualification 
phase  of  the  system.  However,  the  track 
or  vehicle  degradation  rate  is  an 
unknown  and  FRA,  therefore,  believes 
that  an  inspection  frequency  of  once 
every  two  yean,  as  required  by 
paragraph  (b)  in  this  section,  is  a 
prudent  requirement. 

This  section  requires  the  Railroad  to 
maintain  for  one  year  after  a  qualifying 
track  acceleration  measurement  is  done, 
a  copy  of  the  plot  and  exception 
printout  for  the  track  segment  involved, 
the  date  the  inspection  was  made,  the 
track  segment  involved,  and  the 
remedial  action  taken,  for  all  listed 
exceptions.  The  Railroad  must  maintain 
a  list  of  locations  where  the  limits  are 
exceeded. 

Section  243.337  Daily  Inspection 
Trainset 

In  this  section,  FRA  proposes  a  daily 
inspection  trainset  that  must  be 
operated  each  morning  over  the 
Railroad's  entire  system,  prior  to 
revenue  service.  FRA  also  proposes  that 
the  inspection  train  be  equipped  with 
on-board  truck  side  and  caibody 
accelerometen  to  measure  track 
conditions,  and  that  the  Railroad 
develop  procedures  to  notify  track 
personnel  when  track  conditions 
warrant  attention.  In  its  petition.  FOX 
described  the  French  TGV  practice  of 
operating  a  daily  sweep  train  to  visually 
inspect  the  track  and  ensure  that  the 
right-of-way  is  frBe  from  obstacles,  and 
included  such  a  requirement  for  Florida. 
FRA  agrees  that  this  is  a  valuable  safety 
measure.  However,  FRA  added  the 
requirements  for  minimal 
instrumentation  on  the  daily  inspection 
train  in  order  to  more  closely  reflect  the 
expertise  of  the  high  speed  task  group 
and  the  Tier  n  passenger  equipment 
group. 

Track  Subpart  C  reouires 
accelerometers  in  at  "least  two  cars  in 
every  train."  At  the  latter  stages  of  the 
development  of  Track  Subpart  G.  the 
high  speed  task  group  met  with  a  group 
of  experts  working  on  the  Tier  D 
equipment  standards.  This  group 
consisted  of  members  from  labor,  the 


'tail  industry,  and  private  aasociatioiis. 
Many  memben  from  both  groups 
concluded  that  requirements  for 
carbody  accelerometers  on  every  train 
would  generate  voluminous  data  that      , 
would  not  be  necessary  for  safefy. 
Members  of  both  groups  noted  that  a 
requirement  for  lateral  truck-mounted 
accelerometers  already  existed  in  the 
Tier  n  passenger  equipment  standards. 

Instead,  many  memoers  of  both 
groups  felt  that  accelerometer 
measurements  could  better  be  addressed 
with  a  requirement  for  lateral  and 
vertical  carbody  accelerometers  and 
lateral  truckside  accelerometen  on  at 
least  one  train  each  day.  Trtick  and 
carbody  accelerometen  on  one  train  per 
day  would  detect  settlement  or  other 
geometry  conditions,  such  as  culvert 
settlement  or  an  anomaly  inadvertently 
introduced  by  a  maintenance  crew, 
before  they  became  serious.  Several  of 
the  memben  believed  that  safefy  would 
be  enhanced  if  track  personnel  were 
dispatched  to  investigate  the  track 
whenever  the  accelerometen  indicated 
possible  track  concerns.  These  memben 
felt  that  these  conditions  could  be 
identified  and  corrected  before  the  next 
regularly  scheduled  periodic  ride 
qualify  ins]}ection  with  an  instrumented 
car.  and  concluded  that  tl\p  threshold  to 
trigger  notification  and  the  procedures 
fat  the  notification  of  the  track 
penonnel  should  be  left  up  to  the  high 
speed  railroad. 

The  requirement  here  for  the  daily 
monitoring  of  accelerations  was 
included  in  order  to  provide  an 
instrumented  "rough  track  report."  It  is 
normal  practice  in  this  country  for  train 
engineen  or  crews  who  sense  an 
irregularify  in  the  track,  to  communicate 
their  concerns  to  track  personnel  who 
then  perform  a  follow-up  inspection. 
The  accelerometen  on  the  daily 
inspection  train  would  remove  the 
sut^ectivify  fit>m  this  process,  and 
would  more  accurately  identify  areas 
that  should  be  investigated  by  track 
personnel.  However,  because  of  time 
limitations,  the  high  speed  task  group 
was  ultimately  unable  to  change  the 
requirement  from  accelerometen  on 
every  train  to  accelerometen  on  one 
train  per  day. 

FOX  believes  that  a  requirement  for 
daily  carbody  accelerometer 
measurements  is  unnecessary  beiause 
the  TGV  equipment  comes  equipped 
with  truck-side  accelerometen  on  each 
power  and  trailer  truck,  and  the  truck- 
side  accelerometen  would  identify  the 
defect  as  being  track  related.  However, 
caibody  accelerometen  perform  an 
entirely  different  function  than  truck- 
side  accelerometers.  FOX  recognizes 
this  distinction  by  recommending  an 
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inspection  with  caibody  and  truckside 
inspections  once  every  two  weeks. 

FRA  believes  that  a  requirement  for 
accelerometen  on  the  daily  inspection 
train  would  enhance  safefy  at  minimal 
cost  and  so,  includes  the  requirement  in 
the  NPRM.  However,  FRA  invites 
comment  on  this  section,  as  on  all 
othen  in  the  NPRM. 

Section  243.339  Inspection  of  Rail  in 
Service 

This  section  proposes  that  the 
Railroad  develop  and  implement 
written  inspection  procedures  for 
internal  defects,  joint  ban,  and  defective 
rails.  The  section  includes  a  chart  of 
specific  defects  with  corresponding 
remedial  measures,  and  requires  the 
Railroad  to  adhere  to  appropriate 
remedial  actions. 

In  this  NPRM,  FRA  replaced  the 
section  in  the  FOX  petition  entitled 
"Defective  Rails"  with  this  section,  with 
substantial  change.  The  Petition  stated 
that  the  frequency  of  inspection  for  rail 
defects  should  be  once  per  year  in  view 
of  French  TGV  practice  and  the  fact  that 
the  track  will  be  newly  constructed  in 
Florida.  Track  Subpart  G  proposes  an 
inspection  frequency  of  twice  per  year 
for  high  speed  rail  in  the  general  system, 
which  is  higher  than  the  annual 
inspection  required  in  the  current  track 
standards  for  lower  speed  operations. 

In  view  of  the  load  characteristics 
proposed  for  the  FOX  project,  the 
occurrence  of  rail  flaws  are  not  expected 
to  be  high.  In  addition,  since  rail  flaw 
growth  is  largely  dependent  on 
accumulated  toimage,  the  growth  of 
flaws  is  expected  to  be  minimal. 
However,  there  are  concerns  relating  to 
new  rail  due  to  possible  weld  defects 
that  may  occur  in  the  factory  or  field. 
and  the  potential  for  damage  to  the  rail 
duiring  installation.  In  addition  to  the 
requirements  for  the  initial  inspection  of 
new  rail  at  the  mill  and  an  inspection 
of  welds  required  by  proposed  §  243.341 
discussed  below.  FRA's  proposal 
includes  a  requirement  in  §  243.339  for 
fce  Railroad  to  conduct  a  continuous 
inspection  of  all  rail  within  ninefy  days 
after  the  initiation  of  revenue  service. 
This  inspection  will  verify  that  the  mill 
inspection  and  plant  weld  inspections 
acciuately  located  any  rail  flaws  present 
in  the  new  rail  and  will  confirm  that  the 
rail  was  not  damaged  during 
installation.  FRA  concun  with  the 
language  of  the  Petition,  in  which  it  is 
determined  that  a  rail  inspection 
frequency  of  once  each  year  is 
appropriate,  considering  the  absence  of 
freight  traffic  and  the  presence  of 
relatively  light  axle  loads  on  the 
proposed  FOX  lines. 


FOX  proposed  a  remedial  action  table 
for  rail  flaws  based  on  French  TGV 
practice  and  somewhat  vague  standards 
that  "take  into  account  the  qualify  of  the 
track  to  be  restored  once  the  defect  is 
fixed."  The  defect  table  in  the  Petition 
largely  does  not  categorize  all  defects  in 
terms  of  the  size  of  the  defect,  and  so 
does  not  include  corresponding 
remedial  actions  that  are  based  on  the 
size  or  severity  of  the  defect.  For 
example,  the  FOX  proposal  does  not 
specify  different  remedial  actions  for 
transvene  defects  of  vaiying  sizes. 

FRA  believes  it  would  be  unwise  to 
deviate  from  the  rail  flaw  procedures 
that  developed  in  this  country  to  control 
rail-caused  accidents.  They  are  included 
in  Track  Subpart  G  and  are  identical  for 
high  and  low  speed  track.  These 
requirements  are  the  result  of  railroad 
experience  in  this  country,  rail  flaw 
research,  and  recommendations  frtim 
the  NTSB. 

FRA  does  not  anticipate  that  adoption 
of  this  rail  flaw  table  and  with 
accompanying  remedial  actions  will 
negatively  impact  FOX  maintenance 
policies.  Given  the  axle  loads  associated 
with  the  FOX  system,  the  rail  flaws  of 
the  size  specified  in  the  table  may  never 
occat  in  Florida,  and  so  FOX  would 
have  no  difficulfy  in  complying  with 
this  section.  However,  if  these  serious 
rail  flaws  do  arise,  this  section  will 
seciu«  the  safefy  of  passengen  and 
employees. 

Section  243.341  Initial  Inspection  of 
New  Rail  and  Welds 

This  section  sets  forth  minimum 
standards  for  the  Railroad's  in-service 
rail  and  weld  inspections,  mill 
inspections,  welding  plant  inspections, 
and  field  weld  inspections.  FI^  has 
made  a  minor  change  in  this  section 
fit)m  what  was  set  forth  in  the  Petition, 
by  correcting  an  error  in  the  rule  text 
that  would  have  permitted  an  in-service 
inspection,  conducted  ninefy  days  after 
the  rail  is  installed,  for  a  mill  or  welding 
plant  inspection.  FRA  believes  that  FOX 
intends  to  conduct  a  mill  and  welding 
plant  inspection  prior  to  installation, 
which  is  common  practice  on  US 
railroads.  Rail  defects  discovered  in  the 
coune  of  these  inspections  must  be 
handled  in  accordance  with  the  actions 
set  forth  in  §  243.339  of  the  proposal. 

Section  243.343  Visual  Inspections 

This  section  requires  the  Railroad  to 
conduct  a  visual  track  inspection  once 
each  seven  days  by  riding  in  a  vehicle 
at  a  speed  that  facilitates  visual 
inspection  of  the  track  structure.  This 
section  is  not  consistent  with  the 
Petition,  which  proposed  a  visual 
inspection  once  each  six  weeks. 


FOX  proposed  a  six-week  visual 
inspection  based  on  French  TGV 
practice.  However,  the  practice  in  this 
country  historically  has  been  to  conduct 
a  visual  inspection  at  least  twice  each 
week  on  all  passenger  lines.  For 
example,  Amtrak  performs  walking 
visual  inspections  on  the  Northeast 
Corridor  at  a  frequency  of  at  least  two 
times  per  week.  Amtrak  also  conducts 
automated  Inspections  in  a  maimer 
similar  to  the  French  TGV  practice, 
which  includes  geometry  car  and 
acceleration  measurements. 

In  the  lower  speed  classes  of  track  in 
the  US,  present  track  safefy  standards 
require  two  visual  inspections  per  week 
on  passenger  tracks,  but  do  not  mandate 
the  use  of  automated  inspections  to 
supplement  the  visual  inspections. 
Freight  railroads  also  typically  inspect 
main  tracks  at  least  twice  each  week. 
Many  railroad  maintenance  officials 
believe  that  this  inspection  frequency 
facilitates  early  identification  of 
conditions  that  require  maintenance. 
However,  it  is  also  important  to  note 
that,  while  many  major  railroads  use 
geometry  care,  the  use  of  the  automated 
inspection  techniques  proposed  by  FOX 
ara^nerally  not  used  on  freight 
raiuoads. 

Tr^k  Subpart  G  requires  two 
inspections  per  week  for  track  speeds 
between  110  mph  and  160  mph,  and 
three  times  per  week  for  speeds  between 
160  mph  and  200  mph.  These  frequency 
levels  developed  thitiugh  consideration 
of  all  available  automated  and  visual 
inspection  methods.  Some  memben  of 
the  high  speed  task  group  emphasized 
that  state-of-the-art  automated 
inspections  techniques  enhance,  but 
cannot  replace  visiial  inspections. 
Walking  or  hi-rail  inspections  identify 
certain  conditions,  such  as  loose  or 
missing  fastenings  and  blocked  culverts, 
that  are  not  discovered  by  geometiy, 
acceleration,  rail  flaw,  or  other 
automated  equipment.  Visual  and 
automated  inspections  compliment  one 
another,  and  should  both  be  part  of  a 
high  speed  track  safefy  system. 

In  support  of  its  position  of 
performing  visual  inspections  at  a 
frequency  of  once  every  six  weeks,  FOX 
discusses  its  concern  for  the  hazards 
inspecton  might  face  along  the  high 
spcNsd  line.  In  addition,  FOX  argues  that 
more  frequent  visual  inspections  are 
unnecessary  in  view  of  its  total 
inspection  program,  which  is  based  on 
French  TGV  practices.  FOX  also  asserts 
the  daily  "sweeper"  train  conducts  a 
visual  inspection  of  the  track  and 
ensures  that  the  right-of-way  is  clear. 

FRA  acknowledges  the  hazards 
associated  with  inspecting  high  speed 
track  and  uiges  FOX  to  take  every 
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precaution  to  ensure  the  aafety  of  its 
inspectors.  (This  NPRM  adopU  and 
incorporates  safety  standards  for 
roadway  workers  in  40  CFR  part  214, 
which  should  address  these  safety 
concerns  if  followed  properly.)  Also. 
FOX  may  wish  to  conduct  inspection 
activities  diuing  low  traffic  periods,  and 
perhaps  at  night  as  is  done  in  France. 
Amtrak  routinely  accomplished  track 
work  during  evening  hours,  and  has 
policies  in  place  to  protect  inspection 
crews. 

FRA  has  considered  the  facton 
discussed  above  and  believes  that  a 
prudent,  initial  standard  would  include 
one  weekly  visual  inspection  of  the 
track  and  turnouts.  This  is  consistent 
with  the  visual  inspections  conducted 
in  Japan  on  high  speed,  dedicated  lines. 
Ho%vever.  FRA  invites  comment  on  this 
iuspecrtion  frequency  from  safety  experts 
and  members  of  the  public.  FRA 
considered,  but  did  not  succeed  in 
devising,  an  objective  performance 
standard  for  adjxuting  inspection 
frequency.  Commenters  are  invited  to 
suggest  such  a  performance  standard. 

Section  243.345  Special  Inspections 

This  section  requires  the  Railroad  to 
make  special  track  inspections  where 
emergency  or  extreme  events  occur  that 
could  cause  damage  to  the  track 
structure.  This  section  is  consistent  with 
Petition. 

Section  243.347  Inspection  Records 

This  section  sets  forth  minimum 
requirements  for  treatment  of  the 
Railroad's  track  inspection  records.  The 
section  is  consistent  with  the  Petition 
and  Track  Subpart  C.  However,  this 
proposal  contains  a  noteworthy  change 
from  the  present  track  safety  standards 
for  records  inspections.  Paragraph  (d)  of 
this  section  requires  the  Railroad  to 
record  any  location  where  a  proper  rail 
inspection  cannot  be  performed  because 
of  rail  surCace  conditions.  The  new 
language  in  this  section  requires  a 
recordkeeping  of  those  instances. 

Paragraph  (t)  of  this  section  also 
proposes  a  provision  for  maintaining 
and  retrieving  electronic  records  of  track 
inspections.  The  provision  permits 
Railroad  to  design  its  own  electronic 
system,  so  long  as  the  system  meets 
specified  criteria  to  safeguard  the 
integrity  and  authenticity  of  each 
record.  The  provision  also  requires  that 
railroads  make  available  paper  copies  of 
electronic  records  when  needed  by  FRA 
or  by  railroad  track  inspectors. 

Subpart  E— Rolling  Stock 

Subpart  E  sets  forth  minimum  safety 
standards  for  the  design,  performance, 
and  maintenance  of  the  FOX  rolling 


stock.  For  the  most  part,  the  Railroad's 
compliance  with  the  design  and 
performance  requirements  of  this 
Subpart  will  be  demonstrated  by  the 
pre-ravenue  qualification  tests  required 
in  Subparts  B  and  G  of  this  proposal. 
However,  FRA  will  closely  monitor  the 
operation  of  the  FOX  equipment 
throughout  the  life  of  the  system  in 
order  to  ensure  compliance  with  the 
equipment  inspection,  test,  and 
midntenance  requirements. 

The  rolling  stock  safety  standards  set 
forth  in  the  NPRM  are  very  similar  to 
the  Petition,  and  are  based  on  15  years 
of  safe  operating  experience  in  France. 
As  discussed  previously  in  this 
document,  the  Freiu:h  design,  operation, 
and  maintenance  practices  have 
resulted  in  an  exceedingly  safe 
'  system.  FRA  proposes 
1  in  this  Subpart  that  will 
facilitate  development  of  an  equally  safe 
system  in  Floridis.  It  is  extremely 
Important  to  note,  as  we  do  throughout 
this  NPRM,  that  these  standards  would 
not  be  appropriate  for  any  other 
operation  in  this  country.  The  standards 
set  forth  in  this  Subpart  relate  to  a 
specific  system  with  unique  safety 
characteristics.  This  proposal  reflects 
the  combination  of  many  operating 
features,  and  if  any  one  feature 
disappears,  all  of  the  standards  would 
have  to  be  reevaluated. 

Section  243.401  Clearance 
Requirements 

This  subeection  requires  the  rolling 
stock  to  be  designed  to  meet  all 
applicable  clearaiu:e  requirements  of  the 
Railroad,  including  the  static  clearance 
diagram,  the  dynamic  clearance  diagram 
and  the  obstacle  clearance  diagram. 
Rolling  stock  clearance  of  all  natural  or 
infrastructure  obstacles  is  a  basic  safety 
requirement.  Adequate  clearance  of  all 
obstacles  will  be  demonstrated  during 
the  pre-revenue  service  system 
qualification  tests.  At  a  minimum,  the 
Railroad  must  make  the  following 
diagrams  available  to  FRA  upon  request: 
rolling  stock  static  clearance  diagram, 
rolling  stock  dynamic  clearance 
diagram,  and  obstacle  clearance 
diagram. 

Section  243.403  Structural  Strength  of 
Trainset 

This  section  sets  forth  the  structural 
design  or  performance  requirements  for 
the  FOX  passenger  equipment.  This 
section  is  patterned  after  FRA's 
proposed  Tier  II  Passenger  Equipment 
Safety  Standards,  which  were  published 
on  September  23. 1997  (62  FR  49728). 
The  Tier  D  passenger  proposals  are 
based  equipment  that  would  travel  at 
high  speed  (125  to  150  mph)  in  existing 


North  American  rail  corridon,  which 
may  include  grade  crossings  used  by 
heavy  highway  vehicles,  and  mixed  rail 
traffic  that  includes  heavy  freight  or 
commuter  trains. 

FRA  recognizes  that  existing  North 
American  corridon  which  contain  grade 
crossings  or  mixed  freight-commuter 
rail  operations  may  be  less  conducive  to 
safe  operation  of  passenger  trains  at 
speeds  greater  than  150  mph.  Due  to  the 
high  degree  of  kinetic  energy  that  must 
be  dissipated  in  the  event  of  a  collision 
or  derailment,  structural  mitigation  of 
the  effects  of  the  accident  are  very 
difficult  to  achieve  in  high  speed 
passenger  equipment  Therefore, 
combining  very  high  speed  operations 
with  slow,  heavy  rail  traffic,  or  heavy 
highway  vehicles  at  grade  crossings, 
produces  a  relatively  high  risk  of 
collision  and  passenger  injury.  As 
discussed  previously,  to  counter  these 
risks,  the  French  TGV  system  operates 
on  an  accident-avoidance,  rather  than 
accident-mitigation  philosophy.  FOX 
plans  to  utilize  this  philosophy  in 
Florida,  and  the  standards  that  FRA 
proposes  concerning  rolling  stock  reflect 
this  approach  to  safety. 

FRA  proposes  structviral  standards  for 
the  FOX  passenger  trainsets  that  are 
based  on  International  Union  of 
Railways  (UIC)  standards  for  the  design 
of  passenger  equipment  in  Europe,  and 
on  SNCF  specifications  that  adapt  UIC 
standards  to  the  TGV  trainset 
configuration.  The  European  structural 
standards  result  in  a  lighter  trainset, 
which  facilitates  travel  at  high  speeds 
with  minimal  track  forces  and  lower 
track  degradation. 

Paragraph  (a)  proposes  two  very 
important  general  structural 
requirements.  Firat,  the  passenger  cars 
in  each  trainset  must  be  semi- 
permanently coupled  with  articulated 
trucks  between  the  trailer  cars.  These 
trainsets  may  be  uncoupled  only  in 
repair  facilities,  in  accordance  with  the 
operating  procedures  set  forth  in 
S  243.433.  When  a  derailment  occura  at 
high  speed,  trains  containing 
individually  coupled  passenger  can    * 
tend  to  buckle,  accordion  style,  which 
exposes  individual  can  to  side  impacts 
or  rollover.  The  articulated  connection 
between  trailer  can  has  been  shown  to 
be  extremely  effective  in  keeping  the 
trainset  in-line  and  upright  during 
derailments,  even  at  high  speed.  The 
articulated  connection  also  provides 
significant  anti-climbing  resistance 
between  each  passenger  car. 

The  second  proposed  general 
requirement  is  essentially  an  operating 
requirement  with  strong  structural 
implications.  FRA  requires  the  Railroad 
to  operate  every  trainset  with  a  power 
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car  at  each  end  of  the  train.  FOX 
proposed  to  operate  in  this  manner,  and 
FRA  believes  that  these  high  speed 
trainsets  should  not  be  operated  in  a 
push-pull  mode.  The  presence  of  a 
power  car  in  the  lead  maximizes  the 
protection  provided  for  the  cab  crew 
and  passengers,  in  the  event  of  a  head- 
on  or  rear  end  collision. 

Paragraph  (b)  proposes  the  structural 
requirements  for  power  can.  Paragraph 
(b)(1)  lists  the  basic  carbody  structural 
strengths  of  the  power  car,  which 
represent  European  design  practice  and 
the  UIC  standards.  Equipment  built  to 
these  standards  provides  structural 
protection  for  the  operator  and 
passengen  during  low  speed  train-to- 
train  collisions  that  might  occur  in 
station  or  yard  operations.  Also, 
equipment  bidlt  to  these  standards 
provides  structural  protection  for  the 
operator  and  passengen  during 
collisions  at  moderate  speeds  with 
highway  vehicles.  The  proposal 
establishes  the  magnitude  of  the  force 
that  the  power  car  structure  must  resist, 
and  how  that  force  must  be  applied 
during  the  testing  and  analysis  that  will 
be  done  to  ensure  that  the  design 
complies  with  each  safety  standard. 

Paragraph  (b)(2)  proposes  that  each 
power  car  be  equipped  with  an  anti- 
penetration  wall  ahead  of  the  operator's 
cab.  This  anti-penetration  wall  serves 
the  function  of  a  collision  post  in  North 
American  design  practice,  or  of  a 
forward  end  structure,  as  proposed  in 
the  Tier  II  passenger  equipment  NPRM. 
This  anti-penetration  wall  in  the  power 
car  cab  plays  a  vital  role  in  protecting 
personnel  and  the  equipment  in  a 
collision  with  another  object.  This 
structure  must  resist  override,  prevent 
the  entry  of  fluids  into  occupied  spaces 
of  the  cab.  and  allow  the  crash  energy 
management  system  to  function.  FRA 
proposes  the  following  specific  design 
parametera  for  the  anti-penetration  wall: 
resist  a  longitudinal  compressive  load  of 
3000  kN  (675.000  lb)  at  the  top  of  the 
underfr^me,  without  exceeding  the 
ultimate  strength  of  the  joint;  and  resist 
a  longitudinal  compressive  load  of  1500 
kN  (337,000  lb)  applied  at  a  height  of 
760  mm  (30  in)  above  the  top  of  the 
underfiame,  and  reacted  at  the  rear  of 
the  cab  structure,  without  exceeding  the 
ultimate  strength  of  the  structure.  FRA 
also  requires  that  the  Railroad  verify 
compliance  with  these  requirements  by 
either  linear  static  analysis  or  equivalent 
means. 

Paragraph  (b)(3)  sets  forth  the  crash 
energy  management  requirements  for 
the  power  car.  Crash  energy 
management  is  an  equipment  design 
technique  used  to  provide  controlled 
deformation  and  collapse  of  designated 


sections  of  the  unoccupied  volumes  of 
a  passenger  train,  to  absorb  energy  that 
occius  in  a  collision.  This  permits 
collision  energy  to  dissipate  before  any 
structural  damage  occura  to  the 
occupied  volumes  of  the  train,  and 
reduces  the  decelerations  experienced 
by  passengen  and  crew  memben  in  a 
collision.  Reduced  decelerations 
mitigate  the  force  of  any  secondary 
collision  between  passengers  and 
objects  in  the  train's  interior,  such  as 
seats.  The  French  equipment 
incorporates  a  crash  energy  management 
design  that  has  been  demonstrated  to  be 
safe  and  commercially  feasible.  This  is 
the  sort  of  design  that  will  likely 
develop  on  the  Amtrak  lines  in  the 
Northeast  Corridor. 

FRA  proposes  that  in  unoccupied 
areas,  each  power  car  shall  be  designed 
to  absorb  a  minimum  4.2  megajoules 
through  controlled  structtual 
deformation.  This  requirement  can  be 
met  using  existing  technology-  and 
provides  an  adequate  level  of  safety. 

Paragraph  (b)(4)  proposes  a  basic 
longitudinal  compressive  strength  for 
the  power  car  cab.  Specifically,  FRA 
proposes  that  in  occupied  areas,  each 
power  car  must  be  designed  to  resist, 
without  permanent  deformation  of  the 
sidesill,  contrail,  and  side  post 
structural  memben,  a  longitudinal, 
compressive  load  of  3560  kN  (800.000 
lb)  when  applied  uniformly  at  the  front 
of  the  cab  between  the  underframe  and 
waist  level,  and  reacted  at  the  cross 
section  of  the  carbody  at  the  back  of  the 
cab.  This  proposed  requirement 
provides  a  degree  of  crash  refuge  or 
structural  shelter  to  the  operator 
equivalent  to  that  typical  of  North 
American  design  practice. 

Paragraph  (b)(5)  requires  each  power 
car  to  be  designed  to  withstand  a 
uniformly  distributed  vertical  load  of 
1.3  times  its  static  laden  weight,  when 
supported  at  the  truck  centera,  without 
permanent  deformation.  This 
requirement  essentially  sets  the  vertical 
stiffness  of  the  car  body  as  it  is 
supported  between  the  two  trucks. 

Paragraph  (b)(6)  proposes  the  rollover 
strength  for  the  FOX  power  can. 
Specifically,  power  can  must  be 
designed  to  rest  on  their  sides, 
uniformly  supported  at  the  top  (cantrail) 
and  the  bottom  (sidesill)  chords  of  the 
side  frame  with  (he  allowable  stress  in 
the  main  structural  members  for 
occupied  volumes  for  this  condition 
limited  to  one-half  yield  stress.  In 
addition,  power  can  must  be  designed 
to  rest  on  their  roofs,  with  damage 
limited  to  roof  sheathing  and  framing. 
Deformation  of  the  roof  sheathing  and 
framing,  to  the  extent  necessary  to 
permit  the  vehicle  to  be  supported 


directly  on  the  top  chords  of  the  side 
frames  and  end  fi^unes.  are  permitted. 
The  permissible  stress  in  the  main 
structiual  memben  for  occupied 
volumes  for  this  condition  are  one-half 
yield.  These  rollover  strength 
requirements  are  equivalent  to  the 
requirements  proposed  in  the  Tier  If 
NPRM  for  passenger  can.  Presently, 
there  are  no  North  American  standards 
for  rollover  strength  of  locomotives. 

Paragraph  (c)  proposes  the  structuial 
requirements  for  tr^er  can.  Paragraph 
(c)(1)  lists  the  basic  carbody  structural 
strengths  of  the  trailer  car.  These 
parametera  represent  European  design 
practice  as  reflected  in  UIC  standards. 
Equipment  built  to  these  standards 
provides  structural  protection  for  the 
passengen  during  low  speed,  train-to- 
train  collisions  typical  of  station  or  yard 
operations.  Equipment  built  to  these 
standards  also  provide  structural 
protection  for  the  passengen  during 
collisions  at  modeoate  speeds  with  most 
highway  vehicles.  The  proposed 
requirements  specify  the  magnitude  of 
the  force  that  the  trailer  car  structure 
must  resist  and  how  that  force  is  to  be 
applied  during  the  test  and  analysis 
done  to  prove  that  the  design  complies 
with  each  requirement 

Paragraph  (c)(2)  requires  each  trails 
car  to  be  designed  to  withstand  a 
uniformly  di^buted  vertical  load  of 
1.3  times  its  static  laden  weight  when 
supported  at  the  truck  centen,  without 
permanent  deformation.  This 
requirement  essentially  sets  the  vertical 
stiffiiess  of  the  car  body  as  it  is 
supported  between  the  two  trucks. 

Paragraph  (c)(3)  proposes  that  the 
occupied  volumes  of  trailer  can  be 
designed  to  resist,  without  permanent 
deformation  of  the  sidesill,  cantrail,  and 
side  post  structural  memben,  a 
longitudinal  compressive  load  of  3560 
kN  (800,000  lb.)  when  applied  as 
distributed  over  the  carbody  cross 
section  at  the  seated  passenger 
compartment.  This  requirement  is 
equivalent  to  North  American  practice 
for  passen^r  coach  design. 

Paragraph  (c)(4)  proposes  that  trailer 
care  possess  the  same  rollover  strength 
as  power  care.  This  rollover  strength 
requirement  is  equivalent  to  the 
requirements  set  forth  in  the  Tier  11 
standards  of  FRA's  Passenger 
Equipment  Safety  Standards  NPRM  for 
passenger  coaches. 

Section  243.405  Trailer  Car  Interior 

This  section  contains  proposed 
requirements  for  interior  fittings  and 
surfaces  in  passenger  trailer  can. 
Research  indicates  that  passengen 
striking  interior  objects  in  trains, 
principally  during  collisions  and 


65514  Fedaral  Ragfater  /  Vol.  62.  No.  239  /  FYiday.  December  12.  1997  /  Proposed  Rules 


derailments,  account  for  57%  of  the 
•erious  injuries  and  7%  of  the  fatalities 
on  passenger  trains.  ■  Once  survivable 
space  is  ensured  by  basic  vehicle 
structural  strength  and  crash  energy 
management,  the  design  of  the  interior 
becomcM  an  important  factor  in 
preventing  or  mitigating  serious  ii^uiy. 
To  reduce  the  injiuy  and  fatality 
numbers.  FRA  proposes  that  passenger 
seats  and  other  interior  fittings  be 
securely  attached  to  the  car  body: 
interior  fittings  be  recessed  or  fluab- 
mounted:  overhead  storage  racks 
provide  restraint  for  stowed  artidae:  and 
sharp  edges  be  padded  or  otherwise 
avoided. 

FRA  and  ^^'SB  investigations  of 
passenger  train  accidents  have  revealed 
that  luggage,  seats,  and  other  interior 
objects  that  break  or  loosen  during  an 
accident  often  cause  passenger  and  crew 
injiuies.  During  a  collisioc.  the  greatest 
decelerations,  and  thiu  the  likeliest 
forces  to  cause  potential  failura  of 
interior  fitting  attachment  points,  occur 
in  the  longitudinal  direction,  i.e..  in  the 
direction  parallel  to  the  normal 
direction  of  train  travel.  Current  North 
American  deaign  practice  consists  of 
seats  and  other  interior  fittings  that 
withstand  the  forces  due  to 
accelerations  of  6g  in  the  longitudinal 
direction.  3g  in  the  vertical  direction, 
and  3g  in  the  lateral  direction.  Due  to 
injuries  caused  by  broken  seets  and 
other  looae  fixtures,  FRA  believes  that 
the  current  design  practice  is 
inadequate.  Accordingly,  FRA's  NPRM 
for  Passenger  Equipment  Safsty 
Standards  proposed  that  each  seat  in  a 
passenger  car  remain  firmly  attached  to 
the  car  body  when  subjected  to 
individually  applied  accelerations  of  4g 
in  the  vertical  direction  and  4g  in  the 
lateral  direction  acting  on  the 
deadweight  of  the  seat  or  seats,  if  a 
tandem  unit.  In  addition,  the  attachment 
must  resist  a  longitudinal  inertial  force 
of  8g  acting  on  the  mass  of  the  seat,  plus 
the  impact  force  of  the  mass  of  a  QSth- 
percentile  male  occupant(s)  being 
decelerated  from  a  relative  speed  of  25 
mpb  and  striking  the  seat  from  behind. 
By  resisting  the  force  of  an  occupant 
s^king  the  seat  from  behind,  a  potential 
domino  effect  of  seats  breaking  away 
from  their  attachments  is  avoided. 

In  addition,  the  NHPRM  for  Passenger 
Equipment  Safety  Standards  proposes 
that  overhead  storage  racks  provide 
longitudinal  and  lateral  restraint  for 
stowed  articles  to  minimize  the 
potential  for  these  objects  to  come  loose 
and  injura  train  occupants.  Further,  to 
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prevent  overhead  storage  racks  from 
breaking  away  from  their  attachment 
points  to  the  carbody.  the  tacks  must 
have  an  ultimate  strength  capable  of 
resisting  individually  applied 
accelwations  of  8g  longitudinally,  4g 
vertically,  and  4g  laterally  acting  on  the 
mass  of  the  luggage  stowed. 

Paragraph  (aKlj  proposes  that  Fox 
trainset  seat  backs  be  designed  to 
withstand,  with  deflection  and 
permanent  deformation  allowed,  but 
without  total  tailura,  the  load  due  to  a 
95th-percentile  male  seet  occupant 
accelerated  with  the  following  pulse:  0 
to  6g  in  0.05  s;  6g  for  0.125  s:  and  6  to 
Og  in  0.05  s. 

Paragraph  (aK2)  proposes  that  the 
ultimate  strength  of  a  seat  attachment  to 
the  trailer  car^sdy  be  sufficient  to 
withstand  the  following  individualljr- 
applied  accelerations  acting  on  the  mass 
of  the  seat,  plus  the  mass  of  a  seat 
occupant  who  is  a  95th-percentile  male: 
6  g.  longitudinal:  2  g,  lateral;  and  2  g. 
vertical. 

Paragraph  (bKD  proposes  that  other 
interior  fittings  be  attached  to  the  trailer 
carbody  with  sufficient  strength  to 
withstand  the  following  individually- 
applied  accelerations  acting  on  the  mass 
of  the  fitting:  3  g.  longitudinal:  2  g. 
lateral:  and  2  g.  vertinl. 

Par^^ph  (d)(2)  requires,  to  the  extent 
possible,  that  interior  fittings  be 
recessed  or  flush-mounted,  and  comen 
and  sharp  edges  avoided  altogether  or 
padded  to  mitigate  the  consequences  of 
impact  with  such  surfoces. 

Paragraph  (c)  proposes  that  luggage 
stowage  compartments  include  a  means 
to  restrain  luggage,  and  have  sufficient 
strength  to  resist  losds  due  to  the 
following  individually-applied 
accelerations  acting  on  the  mass  of  the 
luggage  that  the  compartment  is 
designed  to  accommodate:  3  g, 
longitudinal:  2  g,  lateral;  and  2  g, 
vertical. 

These  seet  attachment,  interior  fitting 
attachment,  and  luggage  compartment 
strengths  that  FRA  proposes  for  the  FOX 
system  are  lower  than  those  set  forth  in 
FRA's  Passenger  Equipment  Safety 
Standards  for  Tier  U  equipment.  Also. 
FRA  is  not  proposing  for  FOX  enclosed 
overhead  luggage  racks,  as  are  propoaed 
for  the  generic  Tier  11  equipment  FRA 
believes  that  the  standards  we  propose 
here  for  FOX  provide  an  equivalent 
level  of  safety  for  passengers  and 
employees  on  the  FOX  equipment  for 
several  reasons. 

Fint,  the  Railroad's  operation  is  based 
on  principles  of  accident-avoidance.  As 
discussed  previously,  this  safety 
philosophy  will  be  implemented  on 
FOX  throi^  a  variety  of  operating 
fMtures,  including  the  dedicated  right- 


of-way,  the  absence  of  grade  crossings, 
low  train  density,  and  an  advanced 
signaling  system.  In  combination,  these 
cfa^cteristics  of  the  system  provide  a 
very  high  level  of  safety  performance 
and  a  very  low  risk  of  an  accident 

Second,  FOX  could  not  find  any 
record  of  passenger  injury  caused  by 
loose  seats,  loose  interior  fixtures  or 
fikllen  luggage  on  TGV  trainaets. 
including  the  high  speed  derailments. 
Given  the  high  number  of  passenger- 
miles  covered  by  the  TGV  in  France 
since  1981.  this  fact  tends  to  indicata 
that  such  injuries  are  unlikely. 

Third,  the  trainset  provides  several 
alternate  stowage  arees  so  that  all 
luggage  need  not  be  stored  on  the 
overhead  racks.  The  TGV  trainsets  will 
have  two  locations,  at  the  first  and  last 
passenger  units,  whera  heavy  or  large 
pieces  of  baggage  may  be  checked  into 
a  dedicated  compartment  for  stowage. 
Also,  two  of  the  passenger  units  will 
include  stowage  racks  for  large  carry-on 
luggage.  Finally,  stowage  will  also  be 
availwle  throu^iout  the  trainset 
between  back-to-back  seats.  The 
overhead  racks  would  typically  be  uaed 
for  smaller  and  lighter  luggage,  which  is 
less  likely  to  cause  infuiy  in  an 
accident         

Fourth,  the  TGV  trainaets  inherently 
provide  excellent  ride  quality  at  high 
speed  due  to  the  articulated  design,  the 
quality  and  geometry  of  the  track,  the 
suspension  characteristics,  and  the  large 
ciirve  radii.  The  articulated  design 
eliminates  in-tiain  forces  due  to  slack: 
the  quality  and  geometry  of  the  track 
provide  smooth  high  speed  operation: 
and  the  large  curve  radii  facilitates  high 
speed  travel  through  curves  at  low  cant 
deficiency.  These  combined  fisctora 
result  in  very  low  longitudinal,  lateral, 
and  vertical  forces  on  trainsets 
throughout  the  speed  range. 

Finally,  the  estimated  increase  in 
weight,  per  trailer  car,  of  nearly  456  kg 
(1,000  lb.)  that  would  be  required  to 
meet  the  mora  stringent,  graeric 
standards  vvould  be  detrimental  to  the 
operational  design  limits  for  this  high 
speed  transportation  system. 

Section  243.407  Glazing 

Paragraph  (a)  proposes  the  glazing 
impact  and  ballistic  requirements  for 
the  trainset,  which  are  based  on  French 
TGV  standards.  The  end  facing 
(engineer's  front  windshield)  must  resist 
an  energy  of  30  kj  at  20'  C  (72°  F)  and 
25  kJ  at  0*  C  (32'  F).  As  a  comparison, 
the  proposed  Tier  n  equipment 
standands  would  require  the  end  facing 
glazing  to  resist  12.2  kJ  of  energy  for 
operation  at  240  kph  (150  mph)  and 
21.7  k)  for  322  kph  (200  mph)  operation. 
These  gl«^ng  standards  are  more 
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stringent  than  those  proposed  for  Tier  II 
equipment,  and  have  proven  effective  in 
service  in  France. 

Paragraph  (b)  requires  interior  glazing 
to  meet  the  minimum  requirements  of 
ASl  type  laminated  glass,  as  defined  in  • 
American  National  Standard  "Safety 
Code  for  Glazing  Materials  for  Glazing 
Motor  Vehicles  Operating  on  Land 
Highways."  ASA  Standard  Z26.1-1966. 
This  requirement  alleviates  the  need  for 
interior  glazing  to  meet  the  stringent 
impact  resistance  requirements  placed 
on  exterior  glazing,  but  ensures  that  the 
glazing  will  shatter  in  a  safe  maimer  in 
the  event  of  an  accident,  much  like 
automotive  glazing. 

Paragraph  (c)  proposes  that  the 
glazing  frame  will  hold  glazing  in  place 
against  all  forces  that  are  generated  in 
the  tests  required  by  this  proposal. 

Section  243.409  Brake  System 

Paragraph  (a)  requires  the  FOX  brake 
s)rstem  to  be  capable  of  stopping 
trainsets  with  a  service  application  of 
the  brakes  trom  its  mavimiiTn  authorized 
operating  speed,  within  the  signal 
spacing  that  exists  on  the  track.  This 
proposed  requirement  is  the 
fundamental  performance  standard  for 
any  train  brake  system.  This  section 
merely  codifies  a  requirement  which  is 
current  industry  practice,  and  is  the 
basis  for  safe  train  operations  in  the  U.S. 
Paragraph  (a)  also  defines  the  test 
conditions  for  braking  under  low 
adhesion  levels  as  defined  in  UIC  leaflet 
541.05.  This  standard  requires  a  specific 
quantity  of  detergent  to  be  sprayed  on 
the  rails  during  the  braking  test  In 
addition,  paragraph  (a)  requires  the  flow 
rate,  defined  by  UIC  541.05,  to  be 
doubled  at  speeds  in  excess  of  180  km/ 
h  (112  mph).  This  meets  the  French 
TGV  requirement  to  miniiniyft  the 
attainable  adhesion  level  during  a  high 
speed  test,  in  order  to  ensure  a  high 
margin  of  safsty  for  high  speed  braking. 

Paragraph  (bj  proposes  tnat  the 
braking  on  each  truck  shall  be 
independently  controlled  by  the  brake 
pipe.  Unlike  conventional  North 
American  brake  systems  which  have  a 
brake  manifold  on  each  car.  the  FOX 
trainset  braking  system  has  a  separate 
manifold  for  each  truck.  The  brakes  are 
applied  through  a  brake  pipe  pressure 
reduction,  controlled  by  the  engineer's 
brake  valve.  A  uniform  distribution  of 
the  pressure  reduction  throughout  the 
train  is  enhanced  by  an  electro- 
pneumatic  control.  An  electric  trainline 
signal  is  used  to  activate  an  electro- 
pneumatic  valve  on  the  brake  manifold 
for  each  truck,  which  provides  a  quick 
and  uniform  control  of  the  brake  pipe 
pressure.  This  arrangement  also 
minimizes  the  operational  effiscts  of  a 


failure  of  a  brake  manifold,  in  that  only 
one  truck  in  the  consist  is  inoperative  if 
a  brake  manifold  has  failed  or  has  cut 
out 

Paragraph  (c)  proposes  to  require  that 
the  electric  brake  be  completely 
independent  on  each  powered  truck  and 
shall  operate  with  the  loss  of  the 
overhead  power  supply.  The  kinetic 
energy  of  a  train,  and  hence  the  energy 
that  must  be  dissipated  in  stopping  a 
train,  is  proportional  to  its  mass  and  the 
square  of  its  speed.  Therefore,  there  is 
a  radical  increase  in  energy  to  be 
dissipated  for  a  very  high  speed  train, 
compared  to  that  required  for  a  typical 
North  American  train.  As  an  example, 
the  energy  that  must  be  dissipated  to 
stop  the  Railroad's  trainset  (1-8-1;  or 
one  power  car,  eight  trailer  cars,  and 
one  power  car)  from  322  km/h  (200 
mph).  is  about  1.7x10*  kJ  (1.3  billion  ft- 
Ib).  To  put  this  in  perspective,  this  is 
approximately  3  times  the  energy 
required  to  stop  a  1-8-1  Amfieet  consist 
from  161  km/h  (100  mph).  Unlike 
conventional  North  American 
equipment,  very  high  speed  trainsets 
rely  to  a  great  extent  on  the  electric 
brake.  Therefore,  paragraph  (c)  requires 
the  electric  brake  to  be  independent  on 
each  powered  truck  and  be  able  to 
operate  if  power  from  the  catenary  is 
lost.  To  achieve  this,  separate  batteries 
and  battery  chargera  are  used  for  field 
excitation  of  the  traction  motors  on  each 
truck.  There  are  two  power  cars  on  each 
FOX  trainset,  each  with  two  powered 
trucks;  each  trainset  will  have  four 
completely  independent  electric  brakes, 
which  provides  for  a  high  level  of 
redimdancy  and  safisty. 

In  addition,  paragraph  (d)  proposes 
that  any  failure  of  the  electric  brake  on 
any  powered  truck  must  be  displayed  to 
the  train  operator.  This  important  safety 
feature  will  alert  the  operator  so  that 
s/he  can  take  compensating  action  to 
prevent  accident  or  incident 

Paragraph  (e)  requires  the  brake 
system  to  be  designed  to  prevent 
thermal  damage  to  wheels  or  discs.  The 
purpose  of  this  requirement  is  to  ensure 
that  the  brake  system  is  designed  and 
operated  to  prevent  dangerous  cracks  in 
wheels.  Passenger  equipment  wheels  are 
normally  heat  treated  so  that  the  wheel 
rim  is  in  compression.  This  condition 
forces  small  cracks  that  form  in  the  rim 
to  be  closed.  Heavy  tread  braking  can 
heat  wheels  to  the  point  that  a  stress 
reversal  occurs  and  the  wheel  rim  is  in 
tension  to  a  certain  depth.  Rim  tension 
is  a  dangerous  condition  because  it 
promotes  surface  crack  growth.  In  1994. 
FRA  published  an  NPRM  on  power 
brakes,  which  proposed  a  wheel  surface 
temperature  limit  to  prevent  this 
condition.  (See  59  FR  47729).  Several 


brake  manufactxirers  and  railroads 
objected  to  this  approach,  claiming  that 
the  temperature  limit  was  too 
conservative  and  did  not  facilitate  the 
development  of  new  materials  that  can 
withstand  higher  temperatures.  Based 
on  these  comments  and  concerns,  FRA 
is  proposing  a  more  flexible 
performance  requirement  here,  rather 
than  a  wheel  tread  sur&ce  temperature 
limit  This  is  an  extremely  important 
safety  requirement  because  a  cracked 
wheel  that  fails  at  high  speed  can  have 
catastrophic  consequences.  In  addition, 
the  proposed  requirement  will  lead  to 
longer  wheel  life,  and  so  should  provide 
maintenance  savings  to  the  Railroad. 

Paragraph  (f)  proposes  to  require  the 
Railroad  to  demonstrate,  through 
analysis  and  test,  the  maximum  safe 
operating  speed  of  the  trainset  where  no 
thermal  damage  occurs  to  wheels  or 
discs,  for  various  combinations  of 
electric  and  friction  brake  failure.  The 
railroad  must  also  demonstrate  that  no 
thermal  damage  results  to  the  wheels  or 
discs  under  conditions  resulting  in 
maximum  friction  braking  efibrt  being 
exerted.  Unlike  conventional  North 
American  passenger  trains  which  may 
vary  in  weight,  length  and  braking 
capability,  FOX  will  use  fixed  consists. 
This  sigrdficantly  simplifies  the  task  of 
determining  the  braking  characteristics 
for  various  modes  of  degraded  braking. 
Demonstrating  that  the  requirements  of 
paragraph  (e)  have  been  met  will  be  an 
important  objective  of  the  pre-revenue 
service  system  qualification  tests. 

Paragraph  (f)  also  requires  the 
Railroad  to  develop  a  matrix  that  lists  a 
variety  and  combination  of  brake 
feilures  and  corresponding  safe  speeds 
that  must  be  followed  in  the  event  of 
brake  failiues.  This  matrix  must  be 
completed  in  conjunction  with  the 
Railroad's  system  safety  plan  analysis, 
and  must  be  displayed  prominently  in 
each  power  car.  This  process  is 
employed  by  the  French  TGV  to  assess 
accurately  appropriate  braking  distances 
and  train  speed  for  each  route  on  the 
TGV  line.  This  paragraph  requires  FOX 
to  complete  this  analysis  for  the  entire 
right-of-way  in  Florida,  and  to  adhere  to 
the  train  speeds  that  are  determined  to 
be  safe  for  all  potential  brake  failures. 

Paragraph  (g)  requires  that  when  a 
failure  of  the  electric  or  friction  portion 
of  the  brake  occurs  en  route,  the  trainset 
must  proceed  at  the  speed  determined 
appropriate  by  the  matrix  prepared  in 
accordance  with  paragraph  (f).  and 
confirmed  by  the  pre-revenue  service 
system  qualification  tests  required  by 
§  243.21  and  Subpart  G  of  this  proposed 
rule.  Also,  the  engineer  must  notify 
central  traffic  control  of  any 
combination  of  brake  failure  that 
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raquirw  ■  speed  restriction.  On  the  FOX 
system,  these  speed  limitations  will  be 
automaticelly  niforced  by  the  signal 
system. 

In  paragraph  (h).  FRA  proposes  that 
the  trainset  be  equippcNl  with  an 
emergency  application  feature  that 
produces  an  irretrievable  stop,  using  a 
brake  rate  consistent  with  prevailing 
adhesion,  passenger  safety,  and  brake 
system  thermal  capacity.  In  addition,  an 
emergency  application  shall  be  available 
at  any  time,  and  a  means  to  apply  the 
emergency  brake  must  be  provided  at 
two  locations  in  each  trainset  that  are 
accessible  to  the  train  crew.  This 
paragraph  merely  codifies  current 
industry  practice  and  ensures  that 
passenger  equipment  will  continue  to  be 
designed  with  an  emergency  brake 
application  feature.  In  FRA's  1994 
NPRM  on  power  brakes.  FRA  propoaed 
a  requirement  that  ail  trains  be 
equipped  %vith  an  emergency 
application  faatiue  capable  of  increasing 
the  train's  deceleration  rate  a  minimum 
of  15  percent.  See  59  FR  47729. 
Comments  received  indicated  that 
passenger  brake  equipment  should 
provide  a  deceleration  rate  with  a  full 
service  application  that  is  close  to  the 
emergency  brake  rate,  and  that  the 
proposed  requirement  would  require 
lowering  full  service  brake  rates,  which 
would  compromise  safety  and  reduce 
train  speeds.  Based  on  these  comments. 
FRA  proposes  the  current  requirement, 
which  is  in  accordance  with  suggestions 
made  by  several  U.S.  passenger 
railroeds. 

Paragraph  (i)  proposes  that  FOX 
trainsets  be  designed  so  that  an 
inspector  would  not  be  on,  under,  or 
between  components  of  the  equipment 
in  order  to  observe  brake  actuation  or 
release.  The  proposal  grants  the 
Railroad  flexibility  to  use  a  reliable 
indicator  in  place  of  direct  observation 
of  the  brake  application  or  piston  travel. 
The  current  design  of  many  passenger 
car  brake  syitmis  make  direct  and  safe 
observatkm  extramely  difficult.  FRA 
wishes  to  avoid  this  and  the  employee 
infuries  that  may  result.  Brake  system 
piston  travel  or  piston  cylinder  pressure 
indicators  have  bean  used  with 
satisfisctory  raauHs  for  many  years. 
Although  indicatore  do  not  provide  100 
percent  certainty  that  train  brakes  are 
effective.  FRA  believes  that  they  provide 
a  high  degree  of  assurance  and  are 
preferable  to  placing  an  inspector  in  a 
dangerous  position. 

Paragraph  (j)  requires  the  trainset 
brake  design  to  permit  a  disabled  train's 
pneumatic  brakes  to  be  controlled  by  a 
rescue  locomotive  through  brake  pipe 
control  alone.  This  feature  will  facilitate 


easy  and  safe  removal  of  disabled 
trainsets  to  an  appropriate  repair  shop. 

Paragraph  (k)  proposes  that  the  Fox 
trainset  be  equipped  with  a  hand  or 
parking  brake  that  can  be  set  and 
releesed  manually  and  can  hold  the 
equipment  on  the  maximum  grade 
anticipated  by  the  operating  railroad.  A 
hand  or  parking  brake  is  an  important 
safety  fsature.  which  prevents  parked 
equipment  from  rolling  or  runaway.  In 
the  19B4  NPRM  on  power  brakes,  FRA 
propoaed  requiring  a  hand  brake  on  can 
and  locomotives.  See  59  PR  47729.  FRA 
received  several  comments  suggesting 
that  the  term  "parking  brake"  be  added 
to  the  requirement,  because  that  is  the 
term  used  in  many  passenger 
operations.  Based  on  those  suggestions, 
FRA  has  added  tbe  term  in  this 
propoaaL  Thia  requirement  diflisn  from 
typical  North  American  practice,  which 
alls  for  a  hand  brake  on  each  car.  FOX 
trainsets  are  a  fixed  consist  that  can  not 
be  uncoupled  in  the  field,  and  so  this 
proposal  treats  the  trainset  as  a  single 
vehicle. 

Paragraph  (1)  proposea  an 
independent  fkiiure  detection  system  to 
compare  brake  commands  with  brake 
system  output  to  determine  if  s  fisilure 
bias  occurred.  The  frdlure  detection 
system  shall  report  brake  system  lailures 
to  the  automated  train  monitoring 
system.  This  requirement  ties  the  brake 
system  to  the  automatic  monitoring 
system,  as  required  by  §  243.425(a) 
discussed  below.  Also,  this  important 
safety  Csature  will  alert  the  operator  to 
potential  brake  system  problems  so  that 
timely  compensating  action. 

Paragraph  (m)  requires  that  each  truck 
of  the  trainset  be  equipped  with  a 
wheelslide  system  designed  to 
automatically  adjust  the  braking  force 
on  each  wheel  to  prevent  axle-locking 
during  braking.  In  the  event  of  failure  of 
a  truck's  wheelslide  system,  control  will 
be  automatically  provided  by  the 
wheelslide  system  of  an  adjacent  truck. 
This  redundancy  is  necessary,  because 
at  very  high  speeds,  the  available 
adhesion  between  the  wheel  and  the  rail 
is  lower  than  exists  at  slower, 
conventional  speeds.  This  factor 
increases  the  possibility  of  wheelslide 
during  braking  at  high  sp>eed8.  The  FOX 
trainset  has  a  separate  and  independent 
microprocessor  to  control  wheelslide  on 
each  truck.  If  a  microprocessor  fails,  an 
adjacent  microprocessor  takes  over 
wheelslide  control  for  the  truck  with  the 
inoperative  microprocessor.  The  trainset 
is  also  equipped  with  a  system  that 
detects  non-rotating  axles  and  removes 
pressure  from  the  brake  cylinders  until 
rotation  resumes.  Paragraph  (m)  also 
proposes  that  a  visual  and/or  audible 
alarm  be  provided  in  the  cab  of  the 


controlling  power  car  if  a  blocked  axle 
is  detected. 

Section  243.411  Truck  and  Suspension 
System 

-    This  section  contaliu  the  proposed 
requirements  for  trucks  and  suspension 
systems.  Truck  and  suspension  system 
performance  are  crucial  to  the  safe 
operation  of  high  speed  passenger 
equipment  The  suspension  system 
requirements  proposed  in  this  section 
were  also  usea  for  the  successful 
demonstrations  of  the  X-2000  and  the 
ICE  trainsets  on  the  Northeast  Corridor 
at  speeds  up  to  135  mph.  These 

Eroposed  requirements  are  also  likely  to 
B  part  of  the  suspension  s)rstem 
performance  Amtrak's  passenger  future 
ecmipment 

Paragraph  (aXl)  requires  the  truck-to- 
car-bo^  attachment  on  the  FOX  trainset 
to  resist,  without  Csilxire,  a  force  of 
250,000  pounds  acting  in  any  horizontal 
direction.  The  requirement  for  the 
a^chment  to  resist  a  horizontal  force  is 
intended  to  allow  the  truck  to  act  as  an 
antl-cllmbing  device  during  a  collision. 
With  the  truck  attached  to  the  car  body, 
the  truck  of  an  overriding  rail  vehicle  is 
likely  to  be  caught  by  the  underframe  of 
the  overridden  rail  vehicle,  thus 
arresting  the  override.  The  parameter 
selected  represents  the  current  North 
American  design  practice,  which  hai 

Eroven  effective  in  preventing 
orizontal  shear  of  trucks  bom  car 
bodies. 

Paragraph  (a)(2)  requires  eech 
component  of  the  truck  must  to  remain 
attached  to  the  truck  when  a  force 
equivalent  to  2g  acting  on  the  mass  of 
the  component  is  exerted  in  any 
direction  on  that  component  Paragraph 
(a)(1)  is  intendad  to  keep  the  truck 
attached  to  the  car  body,  and  paragraph 
(aM2)  is  intended  to  keep  truck 
components  attached  to  the  truck. 

To  ensure  safe,  stable  performance 
and  ride  quality,  paragraph  (b)  requires 
suspension  systems  to  be  designed  to 
prevent  wheel  climb,  wheel  lift,  rail 
rollover,  rail  shift,  and  to  prevent 
vehicles  from  overturning.  These 
requirements  must  be  met  in  all 
operating  enviroiunents.  and  under  all 
track  and  loading  conditions  as 
determined  by  the  operating  railroed.  In 
addition,  these  requirements  must  be 
met  under  all  track  speeds  and 
conditions,  consistent  with  the 
requirements  of  Subpart  D,  up  to  the 
maximum  operating  speed  and 
maximum  cant  deficiency  of  the 
equipment.  These  broad  suspension 
system  performance  requirements 
address  the  operation  of  equipment  at 
both  high  speisd  over  well  maintained 
track  and  at  low  s{>eed  over  lower 
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classes  of  track.  Suspension  system 
performance  requirements  are  needed  at 
both  high  and  low  speeds,  in  order  to 
prevent  derailments  while  negotiating 
curves.  Compliance  with  paragraph  (b) 
must  be  demonstrated  during  the 
Railroad's  pro-revenue  service  system 
qualification  testing  of  the  equipment  as 
described  in  Subpart  G. 

Paragraph  (c)  requires  the  steady-state 
lateral  acceleration  of  passenger  cars  to 
be  less  than  O.lg,  as  measured  parallel 
to  the  car  floor  inside  the  passenger 
compartment,  under  all  operating 
conditions.  Passenger  cars  must  not 
operate  when  the  steady-state  lateral 
acceleration  is  O.lg  or  greater.  FRA 
originally  considered  limiting  the  cant 
deficiency  to  efiiect  this  requirement,  but 
memoers  of  the  RSAC  track  working 
group  concluded  that  this  steady-state 
lateral  acceleration  requirement  would 
ensure  safe  operation. 

Paragraph  (d)  requires  each  truck  to 
be  equipped  with  a  permanently 
installed  lateral  accelerometer  moimted 
on  the  truck  frame.  If  hnnHng 
oscillations  are  detected,  the  train 
monitoring  system  shall  provide  an 
alarm  to  the  locomotive  engineer  and 
the  train  shall  be  slowed  by  the 
locomotive  engineer  to  a  speed  of  H 
km/h  (5  mph)  less  than  the  speed  at 
which  hunting  oscillations  stopped. 
Also,  this  requirement  must  be  included 
in  the  Railroad's  operating  rules. 

Pafbgraph  (e)  provides  ride  vibration, 
or  quality,  limits  for  vertical 
accelerations.  lateral  accelerations,  and 
the  combination  of  lateral  and  vertical 
accelerations.  These  limits  must  be  met 
while  the  equipment  is  traveling  at  the 
maximimi  operating  speed  over  its 
intended  route  during  the  qualification 
phase  of  the  system.  The  limiting 
parameters  and  the  means  to  measure 
them  are  a  result  of  the  consensus 
recommendations  from  the  RSAC  high 
speed  track  task  group  and  the 
passenger  equipment  working  group. 
These  standards  have  proven  efiiective 
during  the  demonstrations  of  the  X- 
2000  and  ICE  trainsets  here  in  the  U.S. 
Compliance  with  ride  quality 
requirements  contained  in  this 
paragraph  must  be  demonstrated  during 
the  pre-revenue  service  qualification 
tests  required  by  §  243.113  and  Subpart 
G  of  this  proposal.  One  of  the  most 
important  objectives  of  pre-revenue 
service  system  qualification  testing  is  to 
demonstrate  that  suspension  system 
performance  requirements  have  been 
met. 

Paragraph  (0  requires  bearing 
overheat  sensors  to  be  provided  on- 
board the  equipment,  or  at  reasonable 
wayside  intervals.  FRA  prefers  sensors 
on-board  the  equipment,  in  order  to 


eliminate  the  risk  of  a  hotbox  that 
develops  between  wayside  locations. 
However,  FRA  recognizes  that  on-boaid 
sensors  have  a  history  of  falsely 
detecting  overheat  conditions,  which 
have  caused  operating  difficulties  for 
some  passenger  railroads. 


Section  243.413  Fire  Safety 

This  section  contains  the  fire  safety 
requirements  proposed  for  the  FOX 
system.  In  1984,  FRA  published 
guidelines  recommending  testing 
methods  and  performance  criteria  for 
the  flammability,  smoke  emission,  and 
fire  endurance  characteristics  for 
categories  and  functions  of  materials  to 
De  used  in  the  construction  of  new  or 
rebuilt  rail  passenger  equipment.  49  FR 
33076  (Aug.  20,  1984);  49  FR  44582 
(Nov.  7, 1984).  The  guidelines  mirrored 
fire  safety  guidelines  developed  by  the 
Federal  "Transit  Administration 
(formerly  known  as  the  Urban  Mass 
Transit  Administration). 

The  intent  of  the  guidelines  is  to 
prevent  fire  ignition  and  to  nunrimiga 
the  time  available  for  passenger 
evacuation  where  fire  does  3ccur.  FRA 
subsequently  reissued  the  guidelines  in 
1989  in  order  to  update  the 
recommended  testing  methods.  54  FR 
1837  (Jan.  17,  1989).  Testing  methods 
cited  in  the  current  FRA  guidelines 
include  those  of  the  American  Society 
of  Testing  and  Materials  (ASTM)  and 
the  Fedmal  Aviation  Administration 
(FAA).  In  particular,  the  \STM  and 
FAA  testing  methods  provide  a  useful 
screening  device  to  identify  materials 
that  are  especially  hazardous. 

FRA  sought  comments  in  the  Advance 
Notice  of  Proposed  Rulemaking 
.ANPRM)  for  Passenger  Equipment 
Safety  Standards  on  the  need  for  more 
thorough  fire  safety  guidelines.  61  FR 
30672  (June  17,  1996).  FRA  noted  that 
fire  resistance,  detection,  and 
suppression  technologies  nave  all 
advanced  since  the  guidelines  were  first 
published.  In  addition,  FRA  explained 
that  a  trend  toward  a  systems  approach 
to  fire  safety  is  evident  in  most 
countries  with  modern  rail  systems.  In 
response,  the  National  Fire  ftxjtection 
Association  (NFPA)  commented  that 
perhaps  more  thorough  guidelines  are 
needed,  or  at  least  should  be  evaluated. 
Paragraph  (a)  addresses  fire  safety  by 
proposing  to  make  FRA's  fire  safety 
guidelines  mandatory  in  the 
construction  of  FOX  trainsets.  In 
addition,  the  proposed  rule  would  also 
require  that  fire  safety  be  furthered 
through  a  fire  protection  plan  and 
program  carried  out  by  the  railroad. 
Paragraph  (b)  proposes  that  the  Railroad 
require  certification  fitjm  the  equipment 
supplier  that  combustible  material 


used  in  the  construction  of  tralnaet 
interiors  have  been  tested  by  a 
recognized  independent  testing 
laboratory,  and  that  the  results  comply 
with  the  requirements  of  paragraph  (a) 
of  this  section. 

Paragr^hs  (c)-(e)  link  the  fire  safety 
analysis  portion  of  the  system  safety 
program  required  by  Subpart  B  to  the 
trainset  design  requirements.  These 
paragraphs  require  the  Railroad  to 
ensure  that  good  fire  protection  practice 
is  used  during  the  design  and  operation 
of  the  equipment.  These  oaragraphs 
require  the  Railroad  to  install  various 
detection  and  suppression  equipment 
where  the  Railroad's  written  analysis 
determines  they  are  required. 

Paragraph  ff)  requires  the  Railroad  to 
comply  with  all  elements  of  its  written 
procedures  designated  as  mandatory 
under  Subpart  B  for  the  inspection, 
testing,  and  maintenance  of  all  fire 
safisty  s]rstems  and  equipment 

Section  243.415  Doors 

This  section  contains  the 
requirements  for  exterior  side  doors  on 
FOX  trailer  care.  These  doors  are  'he 
priinary  means  of  egress  from  the  train. 
During  an  NTSB  investigation  of  the 
February  16, 1996,  collision  between  die 
MARC  and  Amtrak  trains  in  Silver 
Spring,  Maryland,  that  agency  identified 
unsafe  conditions  on  MARC's  rail  cars 
that  had  been  manufactiu«d  by 
Sumitomo.  Concerned  that  the  unsafe 
conditions  identified  on  these  rail  care 
may  exist  on  other  commuter  lines 
subject  to  FRA  oversight  on  March  12. 
1996,  die  NTSB  recommended  that 
FRA: 

Inspect  all  commuter  rail  aquipment  to 
determine  whether  it  has:  (1)  Easily 
accessible  interior  emergency  quick-release 
mechanisms  adjacent  to  exterior  passageway 
doors;  (2)  removable  windows  or  kick  panels 
in  interior  and  exterior  passageway  doors; 
and  (3)  prominently  displayed  retro- 
reflective  signage  marking  all  interior  and 
exterior  emergency  exits,  ii  any  commuter 
equipment  lacks  one  or  more  or  these 
featiues.  take  appropriate  emergency 
measures  to  ensure  corrective  action  until 
these  measures  are  incorporated  into 
minimum  passenger  car  safety  standards. 
(Class  I,  Urgent  Action)  (R-fl6-7). 

The  requirements  proposed  in  this 
section  respond  to  this  NTSB 
recommendation. 

Paragraph  (a)  proposes  requirements 
for  powered,  exterior  side  doors.  In 
paragraph  (a)(1)  FRA  pro])oses  that  each 
trailer  car  have  a  minimum  of  four 
exterior  side  doors,  or  the  fimctional 
equivalent  of  four  side  doors,  that  each 
permit  at  least  one  95th-percentile  male 
to  pass  through  at  a  single  time.  FRA 
believes  that  such  a  requirement  is 
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necessary ,  at  least  as  an  interim 
measure,  so  that  each  passenger  car 
have'a  sufficient  number  of  exits  to 
allow  passengers  to  quickly  exit  in  an 
emergency.  Tnis  requirement  would  be 
met  by  providing  two  sets  of  double- 
wide  doors  that  permit  two  95th- 
[wrcentile  males  to  pass  through  at  the 
same  time.  However,  FRA  invites 
comment  concerning  the  extent  to 
which  the  design  of  the  FOX  trainsets 
cannot  comply  with  this  proposed 
section.  FRA  may  modify  this  propoesl 
baaori  on  information  provided  by  POX 
or  other  interested  parties.  As  a  long 
term  approach.  FRA  is  investigating  an 
emergency  evacuation  performance 
requirement  similar  to  that  used  in 
commercial  aviation  where  a  sufficient 
number  of  emergency  exits  must  be 
provided  to  evacuate  the  maximum 
passenger  load  in  a  specified  time  for 
various  types  of  emergency  situations. 

Paragraph  (aK2)  proposes  that  the 
status  of  each  powered,  exterior  door 
shall  be  displayed  to  the  crew  in  the 
operating  power  car  and  if  door 
interlocks  are  used,  the  sensors  used  to 
detect  train  motion  shall  be  nominally 
set  to  operate  at  5  km/h  (3  mph).  Such 
a  proposal  would  enable  a  crew  member 
in  the  operating  cab  to  determine 
whether  train  doors  are  closed  before 
departure.  This  capability  is  well  within 
current  technology  and  complies  with 
the  emergency  exit  requirements 
proposed  in  the  NPRM  for  Tier  0 
Passenger  Equipment  Safety  Standards. 

In  paragraph  (a)(3)  FRA  proposes  that 
powered,  exterior  doors  be  powered  by 
the  compressed  air  system  or  by 
electricity.  If  powered  by  electricity,  the 
doors  shall  be  connected  to  an 
emergency  back-up  p>ower  system.  The 
back-up  power  system  should  facilitate 
rapid  evacuation  through  the  doors  in 
the  event  of  primary  power  Eailiu«. 

Paragraph  (a)(4)  requires  that  each 
powered,  exterior  door  be  equipped 
with  a  manual  override  that  is:  Located 
adjacent  to  the  door  that  it  controls; 
capable  of  opening  the  door  without 
power  from  inside  and  outside  the  car, 
and  designed  and  maintained  so  that  a 
person  may  access  the  override  device 
from  inside  and  outside  the  car,  without 
the  use  of  any  tool  or  other  implement 
FRA  believes  this  requirement  is 
necessary  to  ensure  that  passengers  are 
able  to  quickly  evacuate  the  train. 

Paragraph  (a)(5)  requires  that 
instructions  for  manual  override  be 
clecurly  posted  in  the  car  interior  at  door 
locations.  As  a  result  of  the  MARC/ 
Amtrak  accident  in  Silver  Spring, 
Maryland,  the  NTSB  stated  that  several 
train  passengers  were  unaware  of  the 
locations  of  emergency  exits,  and  none 
knew  how  to  operate  them.  The  NTSB 


found  that  the  interior  emergency 
window  decals  were  not  prominently 
displayed  and  that  one  car-had  no 
interior  emergency  window  decals. 

Paragraph  ^)(e)  addraHes  this 
concern  by  requiring  a  means  for 
emergency  responders  to  access  the 
manual  override  from  outside  the  car  be 
provided.  In  addition,  instructions  for 
access  and  use  of  the  handle  must  be 
clearly  posted  outside  the  car  at  all  door 
locations.  As  a  result  of  the  Silver 
Spring  accident,  the  NTSB  had  found 
that  the  exterior  emergency  decals  were 
often  faded  or  obliterated,  and  the 
information  on  them,  when  legible, 
directed  emergency  responders  to 
another  sign  at  the  end  of  the  car  for 
instructions  on  how  to  open  emergency 

exits. 

Paragraph  (a)(7)  requires  that  maniial 
door  releases  be  activated  easily.  To 
ensure  that  most  passengers  are  capable 
of  opening  the  doora  using  the  mamial 
releases,  FRA  proposes  that  they  be 
easily  operable  by  a  5th-percentile 
female,  without  the  use  of  any  tool  to 
accomplish  the  manual  override,  in  the 
event  of  head-end  power  loss. 

To  ensure  that  manual  override 
devices  are  easily  accessible  by 
passengers,  FRA  is  proposing 
requirements  in  paragraph  (a)(8)  to 
address  coven  and  screens  used  to 
protect  such  devices  from  casual  or 
inadvertent  use.  FRA  desires  to  balance 
the  concern  that  passengers  may 
unnecessarily  exit  cars  when  no 
emergency  is  present  with  the  need  fior 
passengera  to  easily  access  a  door- 
release  mechanism  in  a  life-threatening 
situation.  Thus,  the  Railroad  may 
protect  a  manual  override  device  used 
to  open  a  powered,  exterior  door  with 
a  cover  or  a  screen  capable  of  removal 
by  a  5th-percentile  female  without 
requiring  the  use  of  a  tool  or  other 
implement.  If  the  method  of  removing 
the  protective  cover  or  screen  entails 
breaking  or  shattering  it,  the  cover  or 
screen  must  be  scored,  perforated,  or 
otherwise  weakened  so  that  a  5th- 
percentile  female  can  penetrate  the 
cover  or  screen  with  a  single  blow  of  her 
fist  without  injiiry  to  her  hand. 

La  paragraph  (b),  FRA  proposes  that 
passenger  compartment  end  doora  be 
equipped  with  a  kick-out  panel,  pop-out 
window  or  other  equivalent  means  of 
egress  in  the  event  the  door  will  not 
open.  The  NTSB  noted  that  none  of  the 
car  doors  on  the  MARC  train  involved 
in  the  Silver  Spring.  Maryland,  accident 
had  removable  windows  or  pop-out 
emergency  escape  panels  ("kick 
panels")  for  use  in  an  emergency. 

FRA  shares  the  NTSB's  concern  about 
passenger  egress  in  an  emergency; 
however,  FRA  believes  that  the  NTSB's 


suggestion  to  install  kick  panels  is  best 
limited  to  interior  doora  to  ensure 
passage  through  a  train  in  an 
emergency — and  not  applied  to  exterior 
doon.  To  the  best  of  FRA's  knowledge, 
the  concept  of  kick  panels  has  not  been 
utilized  in  North  American  rail 
equipment.  Installing  kick  panels  below 
the  window  levels  in  exterior  doon  was 
evaluated  by  FRA — ^writh  concurrence 
from  the  Passenger  Equipment  Safety 
Standards  Working  Groups — as 
unacceptable  for  safety  reasons.  Because 
passenger  railroads  have  encountered 
recurring  situations  in  which  passengera 
have  inappropriately  exited  moving 
trains,  leading  to  death  or  serious  injury, 
introducing  kick  panels  in  exterior 
doon  would  create  an  unacceptable  risk 
of  inadvertent  use,  particularly  by 
children. 

Use  of  kick  panels  to  open 
passageways  through  a  train  has  merit. 
If  panels  can  be  made  sufficiently  large 
without  decreasing  the  functionality  of 
doon  in  normal  operation,  such  a 
feature  may  facilitate  evacuation 
through  the  length  of  the  train  if  exterior 
side  doon  are  jammed.  Evacuation 
throughout  the  length  of  the  train  is 
often  the  safest  route  of  ^ress  in 
situations  such  as  fires,  derailments  in 
midtiple  track  territory,  and  incidents  in 
third-rail  powered  commuter  service. 
Accordingly,  FRA  proposed  in  the 
NPRM  for  Passenger  Equipment  Safety 
Standards  that  Tier  n  passenger  car  end 
doon  be  equipped  with  a  kick-out 
panel,  pop-out  window  or  other  similar 
means  of  egress  in  the  event  the  doon 
will  not  open. 

Section  243.417  Emergency  Equipment 

Paragraph  (a)  proposes  that  the 
emergency  system  requirements  given 
in  this  section  apply  to  each  FOX  trailer 
car.  Experience  gained  during  rescues 
conducted  alter  recent  passenger  train 
accidents  indicates  that  emergency 
lighting  systems  either  did  not  work  or 
failed  after  a  short  time,  greatly 
hindering  rescue  operations.  Paragraph 
(b)  requires  FOX  trailer  can  to  be 
equipped  with  emergency  lighting 
providing  a  minimum  average 
illumination  level  of  55  lux  (5.1  fl- 
candles)  at  floor  level  for  all  potential 
evacuation  routes,  and  a  back-up  power 
feature  capable  of  operation  for  a 
minimum  of  two  houn  after  loss  of 
normal  power. 

The  two-hour  time  duration  for 
availability  of  back-up  power  is  based 
on  experience  gained  diuing  rescue 
operations  for  passenger  train  accidents 
in  remote  locations.  In  such  accidents, 
fully-equipped  emergency  response 
forces  can  take  an  hour  or  mora  to  arrive 
at  the  site,  and  additional  time  is 
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required  to  deploy  and  reach  people 
trapped  or  injured  in  the  train.  In 
addition,  the  back-up  power  system 
must  be  able  to  op>erate  in  all 
orientations  and  after  experiencing  a 
shock  due  to  a  longitudinal  acceleration 
of  3g  and  vertical  and  lateral 
accelerations  of  2g.  The  shock 
requirement  will  ensure  that  the  back- 
up power  system  has  a  reasonable 
chance  of  operating  after  the  initial 
shock  caused  by  a  collision  or 
derailment. 

Paragraph  (c)  requires  an  emergency 
communication  system  within  the  train 
with  back-up  power.  This  safety  feature 
will  allow  the  train  crew  to  provide 
evacuation  and  other  instructions  to 
passengera.  Such  a  system  can  help 
prevent  panic  that  often  occura  during 
emergency  situations.  FRA  is  proposing 
that  transmission  locations  be  located 
throughout  the  trainset  and  that  the 
locations  be  marked  with  clear 
instructions  for  the  use  of  the 
emergency  communication  system. 

Paragraph  (d)  proposes  that  locations 
of  emergency  equipment  and  exits  be 
clearly  marked  with  luminescent 
material  that  makes  the  identity  and 
location  of  the  emergency  exit 
recognizable  from  a  distance  equal  to 
the  width  of  the  car.  This  requirement 
is  intended  to  allow  passengera  and 
crew  to  easily  locate  emergency 
equipment  and  exits,  even  under  poor 
visibility  conditions.  The  requirement 
will  aid  an  orderly  evacuation  of  the 
train  in  the  event  of  an  emergency. 

Paragraph  (e)  contains  the  proposed 
requirements  for  FOX  emergency  exits. 
Paragraph  (e)(2)  requires  clear  and 
underatandable  instructions  for  the  use 
of  emergency  exits  to  be  posted  at  each 
emergency  exit  and  be  visible  from  a 
distance  of  30  inches.  This  provision 
should  aid  passengera  unfamiliar  with 
the  operation  of  emergency  exits  to 
operate  them  and  evacuate  train 
quickly. 

Paragraph  (e)(3)  proposes  that  each 
trailer  car  have  a  minimum  of  four    ' 
emergency  window  exits,  arranged  in  a 
staggered  configuration,  or  with  one 
located  at  each  end  of  each  side  of  the 
trailer  car.  Each  FOX  trailer  car  will  be 
equippted  with  4  emergency  windows,  2 
at  each  end  and  one  on  each  side,  to 
comply  with  this  requirement.  An 
emergency  window  is  also  located  in 
each  FOX  trailer  car  side  entrance  door 
to  provide  emergency  access  in  the 
event  of  a  blocked  door.  This 
configuration  complies  with  the 
emergency  exit  requirements  proposed 
in  the  NPRM  for  Passenger  Equipment 
Safety  Standards. 

Paragraph  (e)(4)  proposes  that  each 
trailer  car  window  emergency  exit  shall 


have  a  minimimi  free  opening  of  1.6  m 
(63  in)  wide  by  0.6  m  (24  in)  high.  This 
configuration  complies  with  the 
emergency  window  exit  requirements 
proposed  in  the  NPRM  for  Passenger 
Equipment  Safety  Standards  and  is  the 
minimum  size  that  will  allow  a  fully 
equipped  emergency  responder  to  enter 
the  car  through  the  window.  The  FOX 
trainsets  will  have  emergency  windows 
much  larger  than  this  minimum  size. 

Paragraph  (e)(5)  requires  'iiat 
emergency  window  exits  be  capable  of 
activating  easily.  The  FOX  system 
trainsets  will  employ  breakable 
emergency  windows,  rather  than  the 
conventional  North  American 
removable  type.  This  will  facilitate  use 
of  a  window-to-carbody  seal  that  will 
withstand  the  large  pressure  variation 
between  passing  trainsets,  and  use  of  a 
flush-mounted  window  seal  that  will 
minimize  air  drag  for  high  speed 
operations.  A  small  pointed  hammer 
will  be  located  at  each  end  of  the 
passenger  compartment,  beside  each 
window  and  door,  to  break  the 
emergency  window.  FRA  proposes  that 
each  emergency  window  exit  shall  be 
easily  operable  by  a  5th-percentile 
female  using  this  hammer.  No  other  tool 
or  implement  may  be  required  for  this 
purpose. 

Paragraph  (e)(6)  proposes  that  each 
power  car  have  an  emergency  roof  hatch 
with  a  minimum  opening  of  0.45  m  (18 
in)  by  0.6  m  (24  in)  and  an  emergency 
escape  exit  in  the  cab  sidewall.  Such 
features  should  aid  in  removing 
passengera  and  crew  membera  from  a 
vehicle  that  is  either  on  its  side  or 
upright  in  water.  This  proposed 
requirement  exceeds  the  requirements 
for  Tier  II  equipment  proposed  in  the 
NPRM  on  Passenger  Equipment  Safety 
Standards. 

In  paragraph  (f)  FRA  requires  the 
Railroad  to  have  in  place  a  redundant 
means  for  the  train  crew  to 
communicate  with  the  pertinent 
railroad  operations  center  to  sununon 
aid  in  the  event  of  an  emergency 
situation.  These  redundant  methods 
may  include  operating  portable  radios 
or  cellular  telephones.  This  requirement 
will  ensure  that  emergency  response 
forces  can  be  quickly  summoned  in  the 
event  of  an  emergency. 

Section  243.419  Operator's  Controls  and 
Power  Car  Layout 

FRA  believes  that  power  car  cab 
interior  features  play  an  important  role 
in  safety,  because  they  affect  employee 
response  and  performance.  Given  the 
speed  that  FOX  trainsets  will  travel. 
FTiA  believes  it  would  be  appropriate  to 
establish  minimum  standards  for  the 
cab  layout,  in  order  to  maximize 


employee  cab  performance.  The 
proposed  requirements  set  forth  in  this 
section  attempt  to  capture  sound 
ergonomic  design  practice  for  cab  layout 
in  order  to  minimize  the  risk  of  human 
error,  attention  loss,  and  operator 
fatigue.  These  standards  are  self- 
explanatory,  and  consistent  with  the 
FOX  high  speed  equipment. 

Section  243.421  Exterior  Lights 

Paragraph  (a)  proposes  that  each 
power  car  be  equipped  wilji  two  or 
more  headlights,  each  capable  of 
producing  12,000  or  more  candela. 
Paragraph  (b)  proposes  the  following 
taillight  requirements:  each  trailing 
power  car  shall  be  equipped  with  two 
or  more  red  taillights;  each  taillight 
shall  be  located  at  least  1.2  m  (3.9  ft) 
above  rail;  each  taillight  shall  produce 
15  or  more  candela;  and  taillights  of  the 
trailing  power  car  must  be  on  when  the 
trainset  is  on  a  section  of  the  system  that 
is  in  revenue  service. 

The  intensity  of  the  headlights  and 
taillights  proposed  here  for  the  FOX 
trainsets  are  lower  than  exist  on. 
standard  North  American  equipment 
Due  to  all  of  the  unique  operating 
characteristics  that  are  part  of  the  FOX 
system,  (no  grade  crossings,  a  fenced 
right-of-way  with  intrusion  detection 
systems,  no  mixed  traffic,  advanced 
signal  system),  the  high  speed 
equipment  can  be  (and  often  is  in 
France)  operated  at  full  speed  without 
the  locomotive  engineer  having  sight  of 
the  right-of-way.  The  intensity  of  the 
TGV  lights  have  provided  safe  operation 
for  fifteen  years  of  revenue  service  in 
France,  and  FRA  believes  this  will  be 
sufficient  for  the  system  in  Florida. 

Section  243.423  Electrical  System 
Design 

This  section  contains  the  proposed 
requirements  for  the  FOX  electrical 
system  design.  These  requirements 
reflect  common  electrical  safety  practice 
and  are  widely  recognized  as  good 
electrical  design  practice.  They  include 
provisions  for  circuit  protection  against 
surges,  overload  and  ground  faults; 
electrical  conductor  sizes  and  properties 
to  provide  a  margin  of  safety  for  the 
intended  application;  battery  system 
design  to  prevent  the  risk  of 
overcharging  or  accumulation  of 
dangerous  gases  that  can  cause  an 
explosion;  and  design  of  resistor  grids 
that  dissipate  energy  produced  by 
dynamic  braking  with  sufficient 
electrical  isolation  and  ventilation  to 
minimize  the  risk  of  fires.  These 
proposed  electrical  system  design 
requirements  are  consistent  with  the 
FRA's  NPRM  for  Tier  H  Passenger 
Equipment  Safety  Standards. 
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Section  243.425  Automated  Monitoring 

This  section  contains  proposed 
requirements  for  automated  monitoring 
of  the  status  or  performance  of  the 
Railroad's  safety-related  equipment 
systems  and  subsystems.  Investigations 
of  past  passenger  train  accidents  reveal 
that  many  accidents  were  caused,  in 
some  measure,  by  human  error.  FDX's 
high  operating  speeds  will  reduce  the 
time  train  operators  will  have  to  react  to 
nonconforming  conditions,  and  evaluate 
potentially  dangerous  situations. 
Therefore,  the  potential  for  accidents 
increases.  Automated  monitoring 
systems  can  reduce  the  risk  of  accidents 
by  alerting  the  operator  to  abnormal 
conditions  and  advising  the  operator  of 
necessary  or  recommended  corrective 
action  as  soon  as  the  abnormalities 
appear.  These  systems  can  even  be 
designed  to  make  automatic  corrective 
action  in  certain  situations.  FRA 
proposes  that  the  FOX  trainsets  be 
equipped  with  an  automated  system  to 
monitor  various  train  systems  and 
components.  The  requirements  that  FRA 
propoeae  are  consistent  with  the 
requiremenU  for  FRA's  NPRM  for  Tier 
II  Passenger  Equipment  Safety 
Standards. 

Paragraph  (a)  requires  the  train  to  be 
equipped  to  monitor  the  performance  of 
a  minimum  set  of  safety-related  systems 
and  components  that  includes  the 
following:  Reception  of  cab  signals  and 
train  control  signals;  truck  hunting; 
electric  brake  status;  friction  brake 
status;  fire  detection  systems;  head  end 
power  status;  alerter;  horn;  and  wheel 
slide.  This  monitoring  system  will  also 
provide  information  to  the  Railroad  for 
use  in  trouble-shooting,  maintenance, 
and  to  accumulate  reliability  data  that 
will  form  the  basis  for  establishing 
required  periodic  maintenance 
intervals. 

Paragraph  (b)  requires  that  the 
locomotive  engineer  be  alerted  when 
any  of  the  monitored  parameters  are  out 
of  predetermined  limits.  The  Railroad's 
operating  rules,  developed  piusuant  to 
§  243 .  11 7  and  Subpart  F  of  the  rule,  will 
govern  the  engineer's  activities  if  the 
equipment  malfunctions.  If  the  engineer 
does  not  act  in  accordance  with  the 
Railroad  operating  rules  for  this 
situation,  the  Railroad's  central  traffic 
control  must  initiate  corrective  action. 

Paragraph  (c)  requires  the  Railroad  to 
develop.  La  the  course  of  its  system 
safiety  plan  analysis,  appropriate 
operating  rules  that  will  address 
engineer  and  train  performance  if  a 
ttainaet's  automated  monitoring  system 
bacofliw  defective  en  route,  or  is 
defisctive  when  the  daily  inspection 
required  by  $  243.433  is  completed.  The 


automated  monitoring  system  greatly 
enhances  safe  operations.  Although 
trains  may  operate  safety  without  this 
system,  FRA  believes  that  s{>ecif!c 
practices  must  be  developed  and 
followed  by  the  Railroad  to  address 
such  items  as  train  speed,  braking 
distances,  and  communications  when 
the  system  becomes  defective.  As  stated 
earlier  in  this  document,  FRA  is  unclear 
whether  this  monitoring  system  is 
designed  to  function  in  redundant 
Cashion.  If  that  is  the  case,  it  may  be  very 
unlikely  that  the  monitoring  system  will 
ever  Call.  Nonetheless,  FRA  believes  that 
the  added  precaution  of  standards  to 
cover  that  event  is  necessary  to  ensure 
safety. 

Paragraph  (d)  proposes  that  each  lead 
power  car  be  equipped  with  an  event 
recorder  that  monitors  and  records 
safety  data  as  required  by  S  243.425(a)  of 
this  proposal  and  49  C3ni  229.135,  Event 
Recordera. 

Paragraph  (e)  requires  that  each  of  the 
systems  monitored,  and  listed  in 
paragraph  (a),  must  be  inspected  during 
the  daily  inspection  that  is  required  by 
§  243.433  of  this  Subpart.  This  works  in 
conjunction  with  §  243.433(f)(1).  which 
requires  the  Railroad  to  inspect  these 
monitored  systems  in  the  daily 
inspection  of  each  trainset.  If  for  some 
reason,  conditions  cannot  be 
determined  through  the  automated 
monitoring  system,  the  Railroad  must 
perform  a  visual  inspection  befcwe  the 
trainset  can  be  placcfd  in  revenue 
service. 

Section  243.427  Trainset  System 
Software  and  Hardvrare  Integration 

This  section  contains  the  proposed 
requirements  for  the  Railroad's  rolling 
stoick  hardware  and  software.  This 
section  reflects  the  growing  role  of 
automated  systems  to  control  passenger 
train  safisty  functions.  Paragraph  (a) 
proposes  that  the  trainset  system 
hardware  and  software  int^ration 
conform  with  CF-001,  On-Board 
Electronic  Equipment  and  Computer 
Hardware.  In  addition,  paragraph  (b) 
proposes  that  the  trainset  system 
hardware  and  software  integration 
conform  with  Pr  CF-67-004, 
Methodology  for  the  Development  of 
On-Board  Micro-Computer  Equipment 

These  requirements  represent 
accepted  practice,  and  will  not  limit  the 
flexibility  of  the  Railroad's  equipment 
designera.  However,  these  standards 
reflect  good  design,  that  has  led  to 
reliable,  safe  computer  hardware  and 
software  control  systems  in  the 
European  railroad  industry.  Computer 
hardware  and  software  systems 
designed  to  meet  these  standards  may 
require  an  initial  investment,  but  it  has 


shown  that  such  an  investment  is 
quickly  recovered  by  the  reduction  in 
hardware  and  software  integration 
problems,  minimizing  trouble-shooting, 
debugging  of  equipment 

Section  243.429    Control  System 
Design  Requirements 

This  section  requires  that  the  rolling 
stock  computer  be  designed  and 
function  pursuant  to  the  software  safety 
program  developed  as  part  of  the 
Railroad's  system  safety  plan  in  Subpart 
B  of  this  proposal,  discussed  previously. 

Section  243.431    Safety  Appliance 

This  section  contains  proposed 
requirements  for  safety  appliances  on 
FOX  trainsets.  The  proposal  is 
consistent  in  concept  with  existing 
requirements,  but  is  tailored  specifically 
for  application  to  this  new  and 
somewhat  unconventional  equipment 
These  requirements  are  also  consistent 
with  those  proposed  for  Tier  II 
equipment  in  the  FRA's  Passenger 
Equipment  Safety  Standards. 

Paragraph  (a)  of  this  section  contains 
the  proposed  requirements  for  couplers 
that  are  positioned  at  either  end  of  the 
trainset,  which  will  be  used  to  connect 
to  other  locomotives  for  hauling  or 
rescue  purposes.  Paragraph  (a)  requires 
automatic  couplers  at  the  leading  and 
trailing  ends  of  the  trainset  to  couple  on 
impact,  and  uncouple  by  use  of 
uncoupling  lever  or  other  means  that 
does  not  require  a  person  to  go  on, 
under,  or  between  equipment  units. 
This  requirement  prevents  employee 
exposure  to  the  safety  hazards  that  arise 
firom  working  on  or  between  rail 
equipment.  The  leading  and  trailing 
automatic  couplers  of  the  trainset  must 
be  compatible  with  the  Railroad's  rescue 
locomotive  couplen,  without  the  use  of 
special  adapters.  This  would  facilitate 
rapid  movement  of  disabled  trains  and 
protects  employees  from  the  hazards  of 
going  between  the  locomotive  units. 
Paragraph  (a)  also  proposes  that  all 
couplets  be  equipped  with  an  anti- 
climbing  mechanism  capable  of 
resisting  an  upward  or  downward 
vertical  force  of  250  kN  (56,200  lb) 
without  permanent  deformation.  This  is 
common  European  design  and  is 
appropriate  in  an  operating 
environment  such  as  the  FOX  system, 
where  the  risk  of  a  collision  has  been 
greatly  reduced  through  strict  collision- 
avoidance  measures,  and  the  articidated 
train  formation  that  resists  climbing  in 
the  event  of  an  accident. 

Paragraph  (b)  of  this  section  sets  forth 
minimum  requirements  for  safety 
appliance  mechanical  strength  and 
festeners.  Handrails  and  sill  steps  must 
be  made  of  steel  pipe  that  is  1  inch  in 
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diameter,  and  festeners  must  have  a 
mechanical  strength  of  at  least  a  MlO- 
diameter  SAE  steel  bolt.  These 
standards  are  consistent  with  European 
and  U.S.  practice,  and  provide  a  high 
degree  of  safety  for  employees  who  must 
utilize  the  safety  appliances  in  the 
course  of  their  duties. 

Paragraph  (c)  sets  forth  the  minimnni 
standards  for  lundrails  and  handholds. 
Ail  handrails  and  handholds  must  be 
made  of  stainless  steel,  which  provides 
optimum  strength  and  durability  for 
equipment  exposed  to  all  sorts  of 
environmental  elements.  This  paragraph 
also  establishes  minimiun  clearance 
requirements  that  will  fecilitate  safe 
emplo)ree  usage.  Handrails  and 
handholds  are  not  required  on  units  of 
a  trainset  that  are  semi-permanently 
connected,  as  the  FOX  trainsets  are.  The 
reason  for  this  exclusion  is  that  these 
units  can  be  disconnected  only  in  repair 
fecilities  with  the  use  of  special  tools, 
and  emplo]ree8  have  no  reason  to 
position  themselves  between  units  and 
so,  have  no  need  for  the  handholds  and 
handrails  for  that  process.  Similarly, 
handrails  and  handholds  are  not 
required  on  the  leading  and  trailii^ 
units,  which  are  equipped  with 
automatic  couplers  that  are  coupled  or 
uncoupled  with  the  use  of  tools  that  do 
not  require  employees  to  work  between 
the  units.  However,  handrails  and 
handholds  are  required  at  both  sides  of 
the  doors  used  to  board  and  depart  the 
trainset  This  will  provide  passengers 
and  employees  additional  stability  and 
safety  as  they  enter  or  leave  the 
equipment 

Paragraph  (d)  of  this  section  sets  forth 
the  minimum  requirements  for  sill  steps 
on  the  FOX  passenger  equipment.  Sill 
steps  must  he  present  below  each  side 
door  on  all  power  and  trailer  cars,  and 
must  be  made  of  expanded  metal  or 
equivalent  anti-skid  material,  in  order  to 
protect  emplo]rees  and  passengers  from 
slipping  from  the  step.  Sill  steps  must 
conform  to  the  clearance  requirements 
set  forth  in  order  to  accommodate  safety 
the  average  foot,  and  must  be  securely 
festened  to  prevent  collapse  when  under 
load.  Sill  steps  are  not  required  on  cars 
that  are  semi-permanently  connected,  or 
on  the  leading  and  trailiiig  units,  which 
are  equipped  with  automatic  couplers. 
FOX  may  utilize  these  devices,  but  is 
not  required  to  do  so,  so  long  as  the 
equipment  remains  semi-permanently 
connected,  and  possesses  automatic 
couplers  at  each  end  of  each  trainset 

Fmally,  paragraph  (e)  of  this  section 
describcM  the  manner  in  which  the  FOX 
trailer  and  power  cars  are  connected  to 
one  another.  The  system  does  not  use 
traditional  couplers  that  are  common  in 
U.S.  railroading.  Can  are  connected 


through  articulated  semi-permanent 
connections  that  can  be  disengaged  only 
in  repair  fecilities,  with  the  use  of 
special  tools.  These  connectors  between 
trainset  veliicles  are  an  int^ral  design 
characteristic  of  the  French  TGV 
equipment,  and  one  which  will  be 
duplicated  on  the  FOX  system. 
Employees  are  not  placed  in  danger 
from  the  hazards  that  arise  from 
unexpected  tail  car  movements,  and 
these  connectore  tend  to  resist  budding 
and  rolUng  in  the  event  of  e  derailment 
They  gready  enhance  emplojree  and 
passenger  safety,  and  this  proposal 
requires  their  use. 

Section  243.433  Trainset  Inspection. 
Testing  and  Maintenance  Requirements 

This  section  sets  forth  the  minimnm 
standards  for  the  POX  inspection, 
testing,  and  maintenance  program.  FRA 
proposes  general  guidelines  for  the 
Railroad  to  follow  in  order  to  develop  a 
comprehensive  inspection,  testing,  and 
maintenance  program  that  will  assure 
the  safety  of  the  system's  rolling  stock. 
However,  FRA  proposes  to  exorcise  final 
approval  of  the  inspection,  testing,  and 
maintenance  program  developed  by  the 
Railroad  and  to  enforce  the  s^ty- 
critical  inspection,  testing,  and 
maintenance  procedures,  criteria,  and 
maintenance  intervals  that  result  from 
the  approval  process. 

FRA  sets  forth  this  proposed  cycle  of 
preventive  maintenance  for  the  FOX 
trainsets.  which  is  based  on  the 
operational  experience  acquired  in 
France  throughout  the  last  fifteen  years. 
The  French  inspection  and  maintenance 
program  utilizes  accumulated  mileage 
and  degradation  rates  as  indicators  for 
inspection  needs,  and  FRA  adopts  those 
criteria  in  this  proposaL 

Paragraph  (a)  requires  the  Railroad  to 
obtain  FRA  approval  of  the  written 
inspection  program  for  the  rolling  stock 
prior  to  implementation  of  that  program 
and  prior  to  commencing  operations.  At 
a  minimum,  this  program  must  include 
the  complete  inspection,  testing,  and 
maintenance  program  for  the  TGV 
trainsets  as  it.is  performed  in  France, 
including  all  inspections  set  forth  in 
§  243.433(d)  of  this  rule.  This 
information  shall  include  a  detailed 
description  of:  safety  inspection 
procedures,  intervals  and  criteria;  test 
procedures  and  intervals;  scheduled 
preventive  maintenance  intervals; 
maintenance  procedures;  special  test 
equipment  or  measuring  devices 
required  to  perform  safety  inspections 
and  tests;  and  training  and  'qualification 
of  employees  and  contractors  to  perform 
safety  inspections,  tests  and 
maintenance. 


Paragraph  (b)  requires  the  Railroad  to 
designate  which  inspecticm  and 
maintenance  criteria  are  safety-critical, 
and  deems  all  emergency  equipment 
safety-critical.  "Safrty-critical" 
requirements  are  those  that  if  not 
fulfilled,  increase  tlw  risk  of  damage  to 
equipment  or  personal  injury  to  a 
passenger,  crew  membev,  or  otiier 
person.  The  Railroad  must  identify  the 
items  in  the  inspection,  testing,  and 
maintenance  program  that  are  safetty- 
critical.  and  must  submit  the  prooram  to 
FRA. 

Paragraph  (c)  reqiiires  the  Railroad  to 
obtain  FRA  approral  for  any  changes  to 
the  safety-critical  portion  (rf  the  program 
required  in  this  section.  Paragraph  (d) 
requires  the  Railroad  to  adopt  and 
implement  the  inspection,  testing,  and 
maintenance  program  tliat  FRA 
approved  and  paragraph  (e)  "Mm^^fM 
that  the  Railroad's  program  must  ensure 
that  all  systems  and  components  are  free 
from  ha^rdous  conditions. 

Paragraph  (f)  sets  forth  specific 
inspections  and  maintenance  programs 
that  FOX  must  complete  througtiout  the 
life  of  the  system.  These  are  identical  to 
the  French  practice,  which  have 
produced  a  high  level  of  safety  on  the 
TGV  system.  Paragraph  (fKD  sets  forth 
the  daily  inspection  that  each  trainset 
must  undergo  before  it  can  begin 
revenue  operations.  This  per^raph  lists 
a  series  of  conditions  that,  if  not 
corrected,  would  prevent  the  trainset 
from  commencing  passenger  service. 
These  conditions  are:  MaUunction  of  the 
driving  assistance  system  (SIAC); 
malfunction  of  the  fire  detection  system; 
indication  of  an  unbalanced  tripod; 
indication  of  a  broi^en  tripod;  indication 
of  blocked  axle;  a  single  phase 
pantograph  or  its  circuit  breaker  out  of 
order;  power  car  failure  or  cut-out; 
isolated  roof  discoimecting  switch 
H(HT);  transformer  cooling  or 
ventilation  out  of  order;  two  or  more 
motor  blocks  isolated;  mechanical  brake 
on  one  or  more  trucks  isolated;  total 
feilure  of  the  anti-slide  device  on  one 
truck;  failure  of  locomotive  engineer's 
vigilance  system  (VACMA); 
speedometer  feilure;  feilure  of  on-boaid 
signaling  system;  feilure  of  the  speed 
measuring  system  (the  warning  flag  of 
the  speedometer  does  not  disappear 
when  the  driving  cab  is  activat^); 
locomotive  engineer's  console  out  of 
order;  locomotive  engineer's  brake  valve 
not  operating;  leak  in  the  main  reservoir 
line;  leak  in  the  main  hrake  pipe;  failure 
indication  during  the  required  hrake 
test;  any  battery  charger  out  of  order; 
and  total  feilure  of  the  trainset  interior 
lighting. 

The  daily  inspection  is  required  prior 
to  placing  a  trainset  in  service  for  the 
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first  time  during  a  calendar  day.  Aa  FRA 
understands  it.  this  inspection  will 
utilize  the  automated,  electronic  test 
featiiies  that  are  part  of  the  FOX 
equipment,  rather  than  rely  on  visual  or 
fimniial  inspection*.  As  tail  technology 
improvea,  reliance  on  electronic  sensors 
wiU  naturally  increase,  and  benefits 
flow  from  this  progression.  Electronic 
devices  can  often  detect  imperfections 
or  potential  problems  that  are  invisible 
to  the  human  eye.  Also,  some  of  the 
equipment  that  the  automated  testing 
devices  inspect  are  difficult  or 
impoaaible  to  view  on  the  TGV  trainaets. 
Thwefbre,  this  electronic  capability 
reduces  the  risk  of  injury  to  employees 
who  might  otherwise  crawl  on,  under, 
or  between  equipment  subject  to 
movement,  and  dramatically  reduce* 
the  risk  that  defective  equipment  could 
be  released  for  service. 

Paragraph  (fXD  also  requires  that  tf 
any  of  the  conditions  listed  above 
cannot  be  detected  through  the 
equipment's  on-board  automated 
monitoring  system,  the  Railroad  must 
conduct  a  visual  inspection  to  verify 
that  the  condition  does  not  exist  and  the 
equipment  is  safe  for  use.  As  FRA 
understands  the  FOX  equipment,  the 
automated  monitoring  system  should 
have  die  capability  to  detect  all  of  the 
potentially  unsafe  conditions  that  are 
listed  in  the  daily  inspection 
requirement.  However,  this  in  unclear 
from  the  FOX  submission.  Also,  if  the 
onboard  monitoring  system 
malfunctions,  all  of  the  conditions  listed 
in  this  paragraph  could  not  be  detected 
from  the  cab  and  a  visual  inspection 
would  be  the  only  method  of  ensuring 
that  the  conditions  do  not  exist.  As 
discussed  previously,  the  Railroad  must 
develop  appropriate  operating  rules, 
pursuant  to  §  243.117  and  S  243.425  of 
this  proposal,  to  address  the  lafiBty  risks 
that  may  arise  if  an  on-board  monitoring 
system  fails  en  route  or  during  this  deily 
inspection.  FRA  believes  that,  in  the 
interest  of  saiiBty.  the  Railroad  must 
conduct  a  visual  inspection  to  detect  the 
items  listed  in  this  paragraph  if  the  on- 
board monitoring  system  is  not  capable 
of  detecting  them. 

FRA  is  considering  making  all  or 
some  of  these  items  part  of  a  trip 
inspection,  rather  than  a  daily 
inspection,  which  would  be  completed 
before  each  trainset  begins  a  new  trip. 
FRA  is  concerned  that  some  of  the  items 
listed  in  the  daily  inspection  are  so 
critical  to  the  safety  of  the  system,  that 
a  train  should  not  be  in  service  for  any 
period  of  time  when  those  items  are  not 
functioning  properly.  A  recent 
passenger  train  collision  in  England,  in 
which  six  fatalities  occurred,  may  have 
been  prevented  if  the  railroad  had 


conducted  a  trip  inspection  and  then 
prevented  the  train's  departure  when 
the  defactive  condition  was  discovered. 
Because  the  items  inspected  here  in  the 
daily  inspection  are  inspected 
electronically,  as  FRA  understands  it. 
requiring  the  inspection  to  occur  at  the 
beginning  of  each  trip  would  impose 
few,  if  any,  financial  or  operational 
burdens  on  the  Railroad.  However,  FRA 
seeks  comment  on  the  merit  of  this 
proposal  and  any  changes  to  it  Also. 
FRA  requests  commenten  to  discuss 
which,  if  any,  items  should  be  required 
to  be  inspected  cm  a  trip  basis. 

Paragraph  (0(2)  describes  the 
examination  in  service  which  is  a 
tvaUdng  visual  inspection  conducted  by 
qualified  personnel  every  4000  km 
(2.4A5  mi),  at  a  location  where  then  is 
a  repair  pit  and  access  to  the  top  of  the 
trainset.  The  purpose  of  the  examination 
in  service  is  to  detect  anomalies  that 
have  occurred  and  correct  them  so  that 
the  trainset  can  be  returned  to  service 
without  any  safety  risk.  This 
examination  fbcxises  on  the  systems 
keenly  involved  in  trainset 
trackworthiness.  including  running 
gear,  trucks,  and  components  under  the 
carbody.  As  FRA  understands  it.  this 
may  become  a  daily  visual  inspection  if 
the  ridership  studies  commissioned  by 
FOX  become  a  reality,  and  the  system 
operates  so  that  each  trainset  will 
complete  four  round-trip  )oiuTMys  each 
day. 

At  a  tnininnim,  the  items  listed  below 
must  be  inspected  during  an 
examination  in  service.  All  conditions 
found  that  do  not  comply  with  the 
safoty  inspection  criteria  required  by 
§  243.433(a)(1)  of  this  rule  must  be 
corrected  before  the  trainset  is  put  into 
revenue  service:  Condition  of  the 
pantographs  and  roof  insulatore; 
condition  of  sanding  nozzles;  fi3cation 
and  condition  of  dampers:  condition  of 
suspension  springs;  fixation  and 
condition  of  grounding  straps;  condition 
of  side  skirts  and  underbody  panels; 
condition  of  trucks;  oil  levels;  traction  ' 
motor-to-caibody  securement;  presence 
of  brake  pads:  condition  of  brake  shoes: 
condition  of  wheel  ttead;  and  condition 
of  drive  train. 

Paragraph  (f)(3)  proposes  the  running 
geer  inspection  which  must  be  done  by 
qualified  personnel  once  every  18  days. 
The  purpose  of  the  running  gear 
inspection  is  to  guarantee  running  safety 
by  monitoring  wear  conditions  on 
wheels,  bearings,  brakes  and  suspension 
systems.  The  inspection  is  to  be 
conducted  once  every  18  days  on  each 
trainset,  independent  of  distance 
traveled. 

At  a  minimum,  the  items  listed  below 
must  be  inspected  during  a  running  gear 


inspection.  All  conditions  found  that  do 
not  comply  with  the  safety  inspection 
criteria  required  by  §  243.433(a)(1)  of 
thia  proposal  must  be  corrected  before 
the  trainset  is  put  into  revenue  service: 
A  visxial  inspection  of  trucks:  an 
inspection  of  the  operation  of  flange- 
lubricating  devices;  an  inspection  of  the 
condition  and  attachment  of  dampen, 
roof  mounted  elements,  and  suspension 
components;  an  inspection  of  the  brake 
rigging,  )oumal  bearings,  and  tripod 
transmission:  a  visual  inspection  of  the 
condition  and  attachment  of  brake  pads; 
an  inspection  of  the  oil  levels  on  drive 
train;  an  inspection  of  the  securement  of 
drive  train  and  wheel  slide  senson;  an 
inspection  of  the  condition  of  the 
pantographs  and  roof  insulaton;  and 
cheqk  for  audible  leaks  on  pneumatic 
system. 

Paragraph  (fM4)  sets  requirements 
propoeed  for  the  wheel  inspection  (also 
called  Systematic  Worii).  Each  trainset 
wheel  and  wheel  profile  must  be 
inspected  by  qualified  personnel  at  an 
interval  not  to  exceed  50,000  km  of 
travel.  Equipment  not  in  compliance 
with  the  inspection  criteria  established 
in  paragraph  (a)  must  be  corrected  or 
replaced  before  trainset  returns  to 
revenue  service.  The  purpose  of  the 
wheel  inspection  is  to  ensure  safety  and 
ride  comfort  at  high  speeds. 

Paragraph  (fK5)  describes  the  Minor 
Inspection  which  must  be  done  by 
qualified  personnel  at  an  interval  not  to 
exceed  150,000  km  of  travel  or  7  months 
of  time,  whichever  comes  fint  The 
Minor  Inspection  must  be  equivalent  to 
the  Minor  (Limited)  Inspection 
performed  on  TGV  traiiuets  in  France 
and  performed  in  accordance  with  the 
tests  procedures  and  inspection  criteria 
established  in  paragraph  (a).  All 
conditions  found  that  do  not  comply 
with  the  safety  inspection  criteria 
required  by  paragraph  (a)  must  be 
corrected  before  the  trainset  is  put  into 
revenue  service.  The  Minor  Inspection 
must  complete  the  following  for 
electrical  parts:  Inspect  current  return 
devices,  anteimas,  transpondera; 
examine  batteries:  check  operation  of 
lighting:  check  operation  of 
speedometer  unit  and  of  cab  signal 
receptor  check  senson  and  sensor 
protectora;  check  roof  switches  and 
contacts:  check  circuit  breaken;  and 
check  traction  moton  and  main 
transformen.  For  mechanical  parts,  the 
Railroad  must:  Inspect  axles,  axle  boxes 
and  trucks:  check  tightening  torque  of 
shock  absorber  and  support  mounting 
bolts;  check  buffing  gear;  inspect 
pantographs;  check  attachment  of  anti- 
roll  bars;  examine  condition  of  guard- 
irons;  check  setting  of  sandera;  verify 
proper  operation  of  flange-lubricating 
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devices;  check  level  and  condition  of  oil 
on  motor  and  reducing  geare;  check 
attachment  of  geared  motora;  check  for 
grease  projections  from  the  motive  force 
transmission  components,  and  carrying 
and  fixed  rings  of  the  articulation  joint; 
check  attachment  of  motive  force 
transmission  components  and  tripod 
transmission;  check  condition  of 
motorized  axle  torque  reaction  rods; 
check  condition  of  brake-units  and 
brake  shoes;  check  condition  of  disk 
brake  pads  and  of  the  brake  rigging 
cylinder  assembly:  check  condition  of 
bellows;  check  for  attachment  defects 
and/or  distortions  on  carbody 
components  such  as  underaide  panels, 
skirts,  Mrindows,  fairings,  etc.;  verify 
proper  operation  of  doora  including 
locking  devices;  check  for  defects  on 
front  windows;  inspect  extinguishera, 
tooling  and  safety  equipment;  and 
inspect  tachometer  and  odometer 
sensors.  For  pneumatic  parts,  the 
Railroad  must  check  main  compressor; 
check  the  oil  level  and  check  for  leaks 
on  main  compressor;  check  condition  of 
pneumatic  suspension  components;  and 
check  brake  equipment  and  brake 
indicator  lamps. 

Paragraph  (f)(6)  describes  the  general 
inspection  which  must  be  conducted  at 
an  interval  not  to  exceed  300,000  km  of 
travel  or  13  months  of  time,  whichever 
comes  firat.  The  Railroad  must  perform 
a  General  Inspection  (equivalent  to  the 
General  Inspection  performed  on  TGV 
trainsets  in  France)  in  accordance  with 
the  tests  procedures  and  inspection 
criteria  established  in  paragraph  (a).  All 
conditions  found  that  do  not  comply 
with  the  safety  inspection  criteria 
required  by  paragraph  (a)  must  be 
corrected  before  the  trainset  is  put  into 
revenue  service.  The  General  Inspection 
must  consist'of  the  following  steps  for 
electrical  parts:  Ins]}ect  circuit  breaker; 
examine  insulaton;  inspect  main 
transformen;  inspect  braids  and 
coimecting  shunts,  senson  and  sensor 
protecton;  examine  electro-pneumatic 
and  electromagnetic  contacts;  inspect 
freon  enclosures;  check  for  anomalies 
on  resiston;  check  operation  of  various 
signaling  lights;  visual  inspection  of 
diodes  and  antennas:  check  condition  of 
electronic  plug-in  imits;  check 
condition  of  switches,  controls,  joints; 
check  condition  of  master  controller; 
check  operation  of  clock,  indicator  of 
imposed  speed;  check  operation  of 
ground-to-train  radio  link  and  speed 
supervision  by  transponder;  check 
operation  of  passenger  alarms;  inspect 
antenna;  verify  that  headlights  (full  and 
dimmed),  tail  lights,  other  indicatora, 
lighting,  desks  operate  properly;  verify 
power  supply  to  electrical  outiets 


available  to  passengen  and  service 
personnial;  check  operation  of  lights  and 
telltale  indicaton  in  electrical  cabinets; 
inspect  various  motors  (traction,  main, 
auxiliary  compressors,  ventilation); 
check  operation  of  refrigeration  system 
and  circuit  breaken.  For  mechanical 
parts,  the  Railroad  must:  Check 
operation  of  pantographs;  check  for 
defects  on  trucks  (cracks,  distortions); 
check  for  defects  and  check  play  on 
fixed  and  carrying  rings  of  articulation 
joint;  check  for  defects  on  intercar 
passageways:  check  for  defects  on  doora, 
locks  and  joints;  check  interbody  and 
anti-tilt  dampen;  check  tread  brake 
units;  check  underbody  rotation  stops. 
For  pneumatic  parts,  the  Railroad  must: 
Check  pressure  gauge;  check  operation 
of  braking  gear;  check  operation  of  the 
anti-wheelslide  device;  check  operation 
of  the  emergency  brake  valve;  clean 
driver's  brake  valve  and  check  its 
opteration;  inspect  various  flexible  and 
half-couplings;  check  operation  of 
valves  which  control  alarms, 
windshield  washen,  windshield  wipen. 
and  of  differential  valves;  check  brake 
indicator  lights. 

Paragraph(f)(7)  proposes  the  Major 
Inspection  which  must  be  conducted  at 
an  interval  not  to  exceed  600.000  km  of 
travel  or  25  months  of  time,  whichever 
comes  fint.  The  Railroad  must  perform 
a  Major  Inspection  (equivalent  to  the 
Major  Inspection  performed  on  TGV 
trainsets  in  France)  in  accordance  with 
the  tests  procedures  and  inspection 
criteria  established  in  paragraph  (a)  of 
this  section.  All  conditions  found  that 
do  not  comply  with  the  safefy 
inspection  criteria  required  by 
paragraph  (a)  shall  be  corrected  before 
the  trainset  is  put  into  revenue  service. 
The  Major  Inspection  must  include  the 
following  steps  for  electrical  parts: 
Inspect  roof  cable  and  lightning 
arresten;  check  operation  of  the  roof 
switch:  inspect  battery  switches;  inspect 
battery  charger  and  battery  voltmeter; 
inspect  inverten;  examine  coils;  clean 
electronic  gear;  inspect  couplen  and 
coimecting  cables;  check  driver's 
console  switch  box;  test  driver's 
vigilance  system;  pre-departure  checks 
(pantograph  uplift,  air  conditioning, 
etc.);  check  operation  of  cab  signal; 
clean  switchgear  cabinets;  lubricate 
traction  moton;  check  ammeten,  key 
switch  panel;  check  30  KVA  inverter; 
check  spare  light  bulb  supply. 

For  mechanical  parts,  me  Railroad 
must:  Check  calibration  of  pantographs; 
check  for  defects  on  motorized  axle 
reaction  rods;  check  the  constituents  of 
fixed  and  carrying  rings  of  articulation 
joint;  check  that  headlight  coven  are 
tightiy  secured;  check  for  defects  on 
carbody  exterior  paint.  For  pneimiatic 


parts,  the  Railroad  must  inspect  air  and 
oil  filten;  inspect  main  compressor 
couplings;  check  operation  of  the  main 
air  dryer;  check  operation  of  pressure 
gauges;  inspect  pneumatic  suspensicm 
reservoire;  check  operation  of  power  car 
and  trailer  car  brakes;  check  operation 
of  pneumatic  pressure  regulaton; 
inspect  truck-to-carbody  coupling  and 
pneumatic  suspension  connections;  and 
check  operation  of  the  spring-applied 
parking  brake.       ^ 

Paragraph  (g)  proposes  that  the 
Railroad  designate  brake  system  repair 
point(s)  in  the  inspection  criteria 
established  in  paragraph  (a)  of  this 
section.  FRA  proposes  that  no  trainset 
depart  a  brake  system  repair  point 
unless  that  trainset  has  a  100% 
operational  brake  system. 
Paragraph  (h)  proposes  that  the 
-  Railroad's  program  established  punuant 
to  paragraph  (a)  must  include  the 
Railroad's  scheduled  maintenance 
intervals  for  equipment  based  on  TGV 
operations  in  Europe,  and  on  an 
analysis  required  the  system  safefy 
program  set  forth  in  Subpart  B  of  this 
rule.  FRA  proposes  to  allow  the 
maintenance  intervals  for  safety-critical 
components  to  be  changed  only  wh«i 
justified  by  accumulated  acceptable 
operating  data.  Changes  in  maintenance 
cycles  of  safety-critiral  components 
must  be  based  on  verifiable  data  made 
available  to  all  interested  parties  and 
shall  be  reviewed  by  FRA.  This  proposal 
is  another  attempt  to  balance  the  needs 
of  the  operating  railroad  to  run 
eCficientiy  and  the  concern  of  rail  labor 
organizations  that  railroads  have  the 
abilify  to  imilaterally  make  safefy 
decisions. 

Paragraph  (i)  requires  the  Railroad  to 
establish  a  training  and  qualification 
program  as  defined  in  Subpart  H  of  this 
proposal  to  qualify  individuals  to 
perform  inspections,  testing,  and 
maintenance  on  the  rolling  stock.  Only 
qualified  individuals  may  perform 
inspections,  testing,  and  maintenance  of 
the  rolling  stock.  An  employee  or 
contractor  employee  shall  have 
knowledge  of  standard  procedures 
described  in  paragraph  (h)  of  this 
section  in  order  to  qualify  to  perform  a 
task.  FRA  does  not  prescribe  a  detailed 
training  program  or  qualification  and 
designation  process. 

Paragraph  (j)  proposes  that  the 
Railroad's  program  required  by  this 
section  include  the  Railroad's  written 
standard  procedures  for  performing  all 
safefy-critical  equipment  inspection, 
testing,  maintenance,  or  repair  tasks. 
This  paragraph  proposes  various  broad 
requirements  relating  to  the  content  and 
enforceabilify  of  the  standard  operating 
procedures.  FRA  has  drawn  on  the 
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experiences  of  other  heavy  industries 
and  in  the  military,  where  inherenUy 
dangerous  tasks  are  common,  which 
have  proven  that  standard  operating 
procedures  are  an  effective  tool  in 
reducing  work-related  injuries.  Further, 
standard  operating  procedures  can  form 
the  basis  for  periodic  safety  refresher 
training.  FRA  does  not  propose  to 
prescribe  the  detailed  procedures  to  be 
used.  The  proposed  ^le  is  designed  to 
have  the  detailed  procedures  developed 
by  those  with  most  knowledge  of  how 
to  safely  perform  the  tasks — the 
operators  and  employees. 

These  standard  procedures  must 
Describe  in  detail  each  step  required  to 
safely  perform  the  task:  describe  the 
knowledge  necessary  to  safely  perform 
the  task;  describe  any  precautions  that 
must  be  taken  to  safely  perform  the  task; 
describe  the  use  of  any  safety  equipment' 
necessary  to  perform  the  task;  be 
approved  by  the  railroad's  chief 
mechanical  officer:  be  approved  by  the 
railroad's  official  responsible  for  safety; 
be  enforced  by  supervisors  with 
responsibility  for  accomplishing  the 
tasks;  and  be  reviewed  annually  by  the 
railroad. 

Pangraph  (k)  raquirea  the  Railroad  to 
establish  an  inspection,  testing,  and 
maintenance  quJality  control  program, 
which  will  be  enforced  by  the  Railroad, 
to  reasonably  ensure  that  inspections, 
tests,  and  maintenance  are  performed  in 
accordance  with  Federal  safety 
standards  and  the  procedures 
established  by  the  Railroad.  In  essence, 
this  creates  the  need  for  the  Railroad  to 
perform  spot  checks  of  the  work 
performed  by  its  employees  and 
contractors  to  ensure  thiat  the  work  is 
performed  in  accordance  with 
established  procedures  and  Federal 
requirements.  FRA  believes  that  this  is 
a  very  important  management  function 
that,  if  neglec:ted  will  surely  lead  to 
safety  problems.  | 

Paragraph  (1)  of  this  section  requires 
the  Railroad  to  make  and  maintain  a 
written  or  electronic  record  of  each  of 
the  inspections  required  in  this  Subpart. 
The  record  must  be  maintained  for  at 
least  one  year.  Inspection  records  are 
extremely  helpful  to  railroads  and  FRA 
in  determining  the  natural  life  of 
equipment  and  components,  and 
appropriate  safety  limits  that  should  be 
imposed  because  of  those  natural 
restrictions.  These  records  will  assist 
the  Railroad  and  FRA  to  determine 
whether  all  inspection  and  replacement 
intervals  are  understood  and  followed 
by  the  system  employees  and 
supervisory  staff.  Also,  these  records  are 
often  helpful,  in  the  event  of  an 
accident,  to  determine  probable 
causation  factors. 


Subpart  F— Operating  Pmctice$ 

Operating  rules  and  practices  play  a 
vitafrole  in  assuring  railroad  safety. 
This  Subpart  proposes  requirements  for 
the  Railroad's  operating  rules  and 
practices,  which  for  the  most  part, 
mirror  the  Petition  and  general  U.S. 
practice.  However,  FRA  makes  some 
important  changes  to  our  treatment  of 
the  FOX  operatkig  rules,  based  on  the 
peculiarities  of  this  operation. 

Section  243.501  Purpose 

First,  this  proposal  grants  FRA 
authority  to  approve  the  FOX  operating 
rules  prior  to  revenue  operations.  FRA 
believes  that  approval  authority  is 
necessary  to  ensure  that  FOX  follows,  to 
the  maximum  extent  possible,  the 
safety-critical  operating  rules  used  in 
France  on  the  TGV,  which  have  helped 
to  create  the  TGV's  admirable  safety 
record.  FRA  has  not  had  the  opportxmity 
to  review  these  rules,  though  they  exist, 
and  believes  that  Federal  approval  of 
the  FOX  operating  rules  should  not 
occur  until  a  comparison  betMreen  the 
TGV  rules  and  the  FOX  operating  rules 
can  take  place.  Therefore,  this  section 
proposes  that  FRA  must  approve  FOX 
operating  rxiles  before  revenue 
operations  commence. 

Section  243.503  Operating  Rules;  Filing 
and  Recordkeeping 

Section  243.503  of  the  proposal  seU 
forth  the  filing  and  recordkeeping 
requirements  for  the  Railroad.  Paragraph 
(a)  requires  FOX  to  file  its  operating 
rules  with  FRA  six  months  paor  to 
commencing  internal  operations,  and 
one  year  prior  to  revenue  operations. 
The  reason  for  this  distinction  is  that 
FRA  would  like  to  review  the  Railroad's 
operating  rules  when  the  equipment 
first  travels  across  the  system,  when  the 
potential  for  employee  injury  exists. 
This  requirement  would  ensure  that  the 
Railroad  has  in  place  appropriate 
operating  rules  at  that  time  to  protect 
employees  from  moving  equipment  and 
operating  systems,  and  the  potential  for 
injury  that  may  arise  as  a  result  of  initial 
disorganization,  inconsistent 
movements,  or  Ciulty  equipment.  FRA 
requests  comment  from  FOX  and  other 
interested  parties  as  to  whether  the 
operating  mles  prepared  for  internal 
operations  will  vary  greatiy  bom  the 
rules  for  revenue  operations.  If  the  rules 
are  strikingly  difi'erent,  modifications 
may  need  to  be  made  to  this  proposed 
requirement. 

Paragraph  (a)  also  requires  the 
Railroad  to  designate  which  of  its 
operating  rules  are  safety -critical,  and 
states  that  FRA  will  adopt  and 
incorporate  the  safety-critical  rules  as 


Appendix  C  to  this  Part.  Paragraph  (b) 
of  the  proposal  requires  the  Railroad  to 
file  any  amendment  to  its  operating 
rules  with  FRA  within  30  days  of  the 
day  it  takes  effect.  Section  243.509  of 
this  Subpart,  discussed  below,  permits 
the  amendment  to  remain  in  effect  until 
or  unless  FRA  disapproves  the 
amendment.  Therefore,  this  Subpart 
grants  FRA  the  authority  to  approve  the 
Railroad's  operating  rules,  as  well  as  all 
changes  that  are  made  to  the  rules  after 
initial  approval. 

Paragraph  (c)  requires  the  Railroad  to 
keep  one  copy  of  the  operating  rules  at 
heedquarten  and  make  the  records 
available  to  FRA  for  iiupection  or 
duplication.  Paragraph  (d)  authorizes 
FRA  to  issue  civil  penalties  or  take  other 
enforcement  action  against  any  person 
who  violates  a  safety-critical  operating 
rule,  which  has  been  adopted  and 
incorporated  by  reference  in  Appendix 
C  to  this  rule  under  paragraph  (a) 
discussed  above.  This  proposal  marks 
an  important  change  from  the  way  in 
which  FRA  currentiy  addresses 
operating  rules  for  existing  railroads. 
This  authority  will  underscore  the 
importance  of  Railroad,  emplo]ree,  and 
contractor  adherence  to  safety-critical 
r\des  that  have  been  developed 
thoughtfully  and  in  connection  with 
development  of  a  system  safety  plan. 
FRA  has  no  desire  to  meddle 
unnecessarily  into  non-safety  issues  on 
railroad  property,  and  the  authority 

Eroposed  in  this  paragraph  will  not 
icilitate  such  Federal  action.  FRA  may 
only  initiate  enforcement  actions  under 
this  section  where  clear  safety  hazards 
arise  due  to  the  violation  of  a  safety- 
critical  rule.  This  authority  will  enhance 
the  system's  performance  for 
passengen.  employees,  and  the 
Railroad. 

Section  243.505  Program  of  Operational 
Tests  and  Inspections;  Recordkeeping 

Section  243.505  requires  the  Railroad 
to  conduct  periodic  tests  and 
inspections  to  determine  the  extent  of 
compliance  with  its  code  of  operating 
rules,  timetables,  and  timetable  special 
instructions  in  accordance  with  the 
program  filed  with  and  approved  by  the 
FRA.  This  section  is  consistent  vnth  the 
Petition  and  current  U.S.  practice,  and 
will  ensure  that  FRA  will  be  informed 
of  the  Railroad's  internal  validation  that 
employees  are  complying  with  the 
operating  rules. 

The  testing  and  inspections  refer  to 
operational  field  tests  and  inspections, 
not  qualifying  tests  or  examinations  of 
employees  in  operating  rule  classes. 
Also,  the  terms  "inspection"  and  "test" 
are  not  functional  equivalents.  The  term 
"inspection"  is  broader  in  scope  and 
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may  include  varying  numbers  and  types 
of  specific  "tests."  Each  terminal, 
division,  or  other  organizational 
category  would  be  inspected 
periodically  for  compliance  with 
operating  rules.  The  number  and  variety 
of  specific  "tests"  comprising  each 
periodic  inspection  may  vary  according 
to  the  size  and  nature  of  the  component, 
local  operating  conditions,  and  safety 
problems  uncovered  in  past  inspections 
or  that  have  developed  since  the 
previous  inspections.  The  documents 
listed  in  paragraphs  (a-d)  must  be  kept 
at  system  headquarters,  for  sp>ecified 
time  periods,  and  must  be  available  to 
FRA  for  inspection  and  copying  during 
normal  business  hours. 

Paragraph  (d)  requires  the  Railroad, 
before  March  1,  to  maintain  an  annual 
summary  covering  the  previous  year's 
activities.  This  must  include  the 
number,  type  and  result  of  each 
operational  test  and  inspection  that  was 
conducted  in  accordance  with 
paragraphs  (a)  and  (b)  of  this  section. 

Para^pb  (e)  facilitates  retaining  the 
required  information  in  an  electronic 
format.  This  format  may  be  utilized  only 
where  certain  procedures  are  in  place. 
There  must  be  restricted  access  to  the 
electronic  database,  and  identification 
of  those  personnel  granted  access  to  the 
information.  Also,  a  terminal  with  a 
central  processing  unit  attached  to 
either  a  fax  or  printer,  that  can  retrieve 
and  produce  information  in  a  usable 
format  for  immediate  review  by  FRA 
representatives  must  be  present.  The 
Railroad  must  designate  a  person  who  is 
authorized  to  authenticate  retrieved 
information  bom  the  electronic  system 
as  true  and  accurate  copies  of  such 
electronic  records. 

Section  243.507  Program  of  Instruction 
on  Operating  Rules;  Recordkeeping: 
Electronic  Recordkeeping 

Section  243.507  contains  the 
requirements  for  the  Railroad  to  develop 
and  implement  a  program  of  instruction 
on  its  code  of  operating  rules.  The 
Railroad  must  ensure  that  its  employees 
understand  and  comply  with  its  code  of 
operating  rules.  Many  railroad  accidents 
are  attributable  to  a  lack  of  compliance 
with  railroad  operating  rules  or  a 
misinterpretation  of  their  intended 
application.  If  the  Railroad's  employees 
have  a  better  understanding  of  the 
operating  rules,  the  chances  for  non- 
compliance or  misinterpretation  should 
be  reduced. 

Paragraph  (a)  requires  that  a  vmtten 
instructional  program,  kept  at  system 
headquarters  and  at  the  division 
headquarters,  will  be  the  basis  of 
instruction  on  the  Railroad's  operating 
rules  for  those  employees  governed  by 


such  rules.  FRA  does  not  intend  to 
prescribe  every  detail  of  what  the 
program  must  contain.  However,  the 
program  should  be  based  on  the  specific 
safety  needs  and  operating  environment 
of  the  high  speed  iail  system  being 
developed. 

Paragraph  (b)  covers  the  gradual 
implementation  schedule  of  its  program 
of  periodic  instruction.  Each 
amendment  to  the  original  program  will 
be  retained  at  the  system  headquarters 
and  at  the  division  headquarters.  The 
program  must  be  available  to 
representatives  of  the  FRA  for 
inspection  and  copying  during  normal 
business  hours.  The  program  must 
include  a  description  of  the  means  and 
procedures  for  instruction  of  different 
classes  of  affected  employees.  The 
frequency  of  instruction  and  the 
rationale  on  which  it  is  based,  must  also 
be  explained.  A  schedule  for  completing 
initial  instructions  for  employees  who 
are  already  employed  and  for  those 
hired  at  a  later  date  also  must  be 
included  in  the  program. 

Paragraph  (c)  states  that  the  Railroad 
is  authorized  to  retain,  via  electronic 
recordkeeping,  its  program  for  periodic 
instruction  of  its  employees  on 
operating  rules  provided  that  the 
conditions  and  requirements  set  forth  in 
§  243.505  of  this  proposal  are  met. 

Section  243.509  Operating  Rules 
Approval 

Section  243.509  proposes  the 
approval  process  for  the  Railroad's 
operating  rules.  Within  ninety  days  of 
receipt.  FRA  must  notify  the  Railroad, 
in  writing,  of  the  operating  rules' 
approval  or  disapproval.  If  FRA 
disapproves  the  entire  package  or 
individual  operating  rules,  FRA  must 
explain  in  its  written  response  the 
reasons  for  the  disapproval,  and  the 
actions  needed  to  obtain  FRA  approval. 
Paragraph  (b)  of  this  section  requires  the 
Railroad  to  submit  any  operating  rule 
amendment  to  FRA  for  review,  within 
thirty  days  after  it  was  issued  by  the 
Railroad.  The  amendment  will  remain 
in  effect,  unless  FRA  notifies  the 
Railroad,  in  writing,  that  the 
amendment  has  been  disapproved.  This 
section  also  states  that  the  Railroad 
must  submit  supporting  documentation 
to  FRA  that  FRA  believes  is  necessary 
to  make  an  enlightened  determination  of 
the  Railroad's  proposed  operating  rules. 
FRA  anticipates  that  the  "TGV  operating 
rules,  for  instance,  would  be  one 
document  necessary  to  determine 
whether  the  FOX  operating  rules  are 
comprehensive  and  likely  to  provide  a 
high  level  of  safefy  on  the  Railroad. 


Subpart  G— System  Qualification  Tests 

This  Subpart  sets  forth  pre-revenue 
qualification  testing  requirements  that 
the  Railroad  must  complete  for  a  period 
of  four  months  prior  to  commencing 
passenger  service.  This  testing  program 
developed  pursuant  to  this  Subpart  is 
required  by  Subpart  B  of  the  proposal, 
and  will  be  approved  as  part  of  the 
system  safefy  plan  approved  by  FRA. 
The  testing  program  will  provide  the 
Railroad  assurance  that  the  system  is 
safe,  as  designed  and  constnicted.  so 
that  passengers  are  not  put  at  risk  when 
operations  begin.  For  the  most  part,  this 
Subpart  is  self-explanatory. 

Section  243.601  Responsibilify  for 
Verification  Demonstrations  and  Tests 

Section  243.601  requires  the  Railroad 
to  comply  with  the  pre-revenue  service 
testing  plan,  which  must  meet  the 
specific  requirements  of  this  Subpart 
and  the  determinations  made  during  the 
system  safefy  plan  analysis  required  by 
Subpart  B  of  this  proposal. 

Section  243.603  Preparation  of  Test  Plan 

Section  243.603  requires  FOX  to 
develop  a  test  plan  that  covers  every 
aspect  of  the  system.  The  plan  must 
include  a  clear  set  of  objectives,  and  the 
Railroad's  primary  objective  should  be 
to  demonstrate  that  the  system,  as 
constructed  and  operated,  meets  all 
design  and  performance  standards 
required  by  this  proposal.  The  test  plan 
must  set  a  schedule  for  the  testing, 
describe  all  properfy  and  fecilities  that 
will  be  used,  detail  how  the  tests  will 
be  conducted,  describe  how  the  data 
obtained  will  be  analyzed,  create  qualify 
control  procedures  to  ensure  that  the 
testing  is  done  correctiy,  and 
demonstrate  the  inspection  criteria 
developed  for  revenue  service. 
Paragraph  (d)  requires  that  the  test 
program  include  steps  to  verify  the 
results  of  the  installation  and 
performance  tests  performed  by 
contractors  and  manufectuirers,  conduct 
pre-operational  testing  of  individual 
components  and  subsystems,  and  to 
conduct  the  full  system  tests. 

Section  243.605  Pre-operational 
Qualification  Tests 

Section  243.605  details  the  pre- 
operational qualification  tests  that  the 
Railroad  must  complete  on  all  safefy- 
critical  components  of  the  system.  The 
comf>onent8  must  be  shown  to  meet 
performance  specifications  and  verify 
specified  operational  functions.  This 
section  is  consistent  with  the  Petition. 
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Section  243.607  Integrated  Operational 
Testing  of  System*. 

This  section  outlines  the  testing  that 
POX  must  complete  with  respect  to  the 
Integrated  systems.  These  tests  include 
vehicle  clearances  to  structuras  along 
the  right-of-way;  mechanical 
peribrmance  of  the  overhead  catenary 
system;  and  the  integrated  performance 
of  the  track,  signal,  power  supply, 
vehicle,  software,  and  communications. 
Also,  this  section  requires  the  Railroad 
to  demonstrate  safe  system  performance 
during  normal  and  degraded  operating 
conditions.  These  tests  must  verify 
power  supply  protection;  catenary  and 
pantograph  interaction;  incremental 
increases  in  train  speed;  braking  rates; 
and  wheel  suspension  characteristics. 

Paragraph  (bMlO)  of  this  section 
leqidres  the  Railroad  to  verify  the  track 
and  civil  structure  under  dynamic  load. 
FOX  must  conduct  qualification  testing 
to  ensxire  that  the  equipment  will  not 
exceed  the  wheel/rail  force  safety  limits 
specified  in  the  table  in  Subpart  D  and 
the  limits  for  ride  vibration  specified  in 
Subpart  E  at  any  speed  less  than  10  mph 
above  the  maximum  authorized  speed. 
During  the  qualification  of  the  vehicle/ 
track  system,  the  ride  vibration  levels  in 
§  243.411  will  be  used  rather  than  the 
accelerometer  levels  contained  in 
9  243.335.  During  a  joint  meeting  of 
RSAC's  High  Speed  Task  Group  and  a 
group  working  on  the  Tier  D  PMMOgBr 
Equipment  standards,  many  members  of 
both  groups  concluded  that  the  lower 
ride  vibration  quality  levels  should 
apply  when  a  railroad  wishes  to  initially 
qualify  a  system,  but  that  the 
accelerometer  levels  in  the  table  as 
represented  in  §  243.335  should  apply 
during  daily  operation  of  the  system. 
Equipment  and  track  tolerances  are 
expected  to  loosen  slightly  during 
operation,  but  the  vehicle/track  system 
must  be  monitored  during  the  life  of  the 
system  to  ensure  that  the  wheel/rail 
force  measurement  and  accelerations 
specified  in  §  243.335  are  not  exceeded. 
These  concepts  are  disciissed  in  greater 
detail  in  the  analysis  of  Subpart  D. 

The  Railroad  must  establish  a  testing 
speed  at  least  10  mph  above  the 
maximum  operating  speed,  as  well  as 
target  test  and  operating  conditions,  and 
conduct  a  test  program  sufficient  to 
evaluate  the  operating  limits  of  the  track 
and  equipment.  The  test  program  must 
demonstrate  safe  vehicle  dynamic 
response  as  speeds  are  incrementally 
increased  &om  100  mph  to  the  target 
maximum  speed.  The  test  must  be 
suspended  where  any  of  the  vehicle/ 
track  performance  limits  in  this  section 
are  exceeded. 


At  the  conclusion  of  the  test,  when 
the  maximum  safe  operating  speed  is 
known,  along  with  permissible  levels  of 
cant  deficiency,  a  test  run  will  be  made 
over  the  entire  route  at  the  speeds  the 
Railroad  %vill  request  FRA  to  approve  for 
such  service,  and  a  second  run  again  at 
10  mph  above  this  speed.  A  report  of  the 
test  procedures  and  results  must  be 
submitted  to  FRA  upon  completion  of 
the  tests.  The  test  report  must  also  show  . 
the  design  flange  angle  of  the 
equipment,  because  this  flange  angle  is 
used  to  calculate  the  safefy  limit  for  the 
ratio  of  the  lateral  force  to  the  vertical 
force  exerted  by  the  same  wheel  on  the 
rail.  FRA  believes  that  this  testing,  in 
combination  with  all  of  the  other  tests, 
will  reveal  any  weaknesses  in  the 
system  or  construction  of  the 
components,  and  will  greedy  enhance 
the  overall  safety  of  high  speed 
passenger  line. 

Section  243.609  Pre-revenue  Service 
Testing 

Section  243.609  requires  the  Railroad 
to  conduct  the  pre-revenue  service  tests 
for  four  months  prior  to  operations.  The 
testing  will  expose  problems  before 
passengera  are  at  risk,  and  will  also  give 
operational  experience  to  the  Railroad 
and  its  employees.  This  section  is 
consistent  with  the  Petition. 

Section  243.611  Vorification  of 
Compliance 

Section  243.11  requires  the  Railroad 
to  prepare  a  report  that  details  the 
results  of  all  pre-operational  tests,  and 
outiines  the  remedial  measures 
necessary  to  correct  any  deficiencies 
discovered  during  the  testing.  This 
section  also  requires  the  Railroad  to 
implement  the  improvement  measures 
discussed  in  the  report,  and  to  submit 
the  report  to  FRA  sixfy  days  prior  to 
commencing  railroad  operations. 

This  Subpart,  as  proposed,  is  very 
similar  in  concept  to  the  Petition.  FRA 
has  made  some  subtie  changes, 
primarily  to  streamline  the  requirements 
and  avoid  duplication  with  Subpart  B  of 
the  proposal.  The  requirement  proposed 
in  paragraph  (c)  of  §243.611,  which 
mandates  report  filing  with  FRA  sixty 
days  prior  to  revenue  operations,  was 
not  included  in  the  Petition.  FRA 
invites  comment  on  the  timing  set  forth 
in  paragraph  (c),  and  may  consider 
alternatives  to  this  propcMal.  FRA 
believes  that  Federal  review  of  the 
verification  report  is  necessary  to  ensure 
that  all  problems  encountered  during 
testing  are  corrected,  and  additional 
time  may  be  warranted  in  order  to 
conduct  that  review  adequately  and 
thoughtfully.  FRA  has  no  desire  to 
prevent  timely  commencement  of 


revenue  operations,  and  would  take  that 
into  consideration  in  determining  a 
different  time  period. 

Subpart  H — Personnel  Qualification 
Requirements 

Section  243.701    General  Requirements 

This  Subpart  sets  forth  specific 
requirements  for  the  Railroad's 
personnel  qualification  program.  This 
Subpart  works  in  conjimction  with 
Subpart  B  of  the  proposal,  which 
requires  that  the  Railroad's  system 
safety  plan  consider  the  sort  of  training 
and  qualificationa  that  will  be  necessary 
to  maintain  the  appropriate  level  of 
safefy  in  the  Railroad's  revenue 
operations.  This  program  takes  on 
partictilar  importance  with  respect  to 
POX  because  the  American  workforce 
generally  does  not  have  thorough 
knowledge  of  the  FOX  equipment  and 
practices.  Also,  if  FOX  follows  through 
with  plans  to  bring  representatives  from 
the  French  TGV  to  Florida  to  train 
American  workers,  there  will  be 
language  differences  that  must  be 
ovmcome  during  the  training  process.  In 
addition,  the  American  workforce  may 
not  be  accustomed  to  heavy  reliance  on 
metric  measurements,  which  are 
prevalent  in  Europe  and  used 
throughout  the  FOX  system.  All  of  these 
factors  make  the  Railroad's  employee 
training  and  testing  program  critical  to 
the  safefy  of  the  high  speed  system. 
Also,  it  is  important  to  repeat  that  all 
contractor  employees  must  be  trained 
and  qualified  by  the  Railroad  for  the 
tasks  that  they  are  required  to  complete. 

This  section  sets  forth  specific 
parameten  for  the  Railroad's  employee 
qualification  program.  The  Railroad 
must  develop  and  implement  a  program 
that  prepares  employees  to  complete 
their  safefy-related  tasks  effectively,  and 
requires  supervisory  personnel  to 
underatand  fully  the  Railroad  system 
and  exenuse  prudent  judgment  to 
ensure  that  the  system  runs  safely.  The 
program  must  provide  "hands-on" 
testing  and  refresher  training  of  all 
employees.  The  Railroad  must 
designate,  in  writing,  that  each 
employee  possesses  the  knowledge  to 
assume  his  or  her  assigned  duties,  and 
maintain  these  records  for  the  duration 
of  each  employee's  employment. 
Paragraph  (c)  states  that  the  Railroad's 
personnel  qualification  program  must 
explain  the  process  by  which  the 
Railroad  will  confirm  that  employees 
are  fully  capable  of  handling  assigned 
tasks,  and  must  explain  how  the 
Railroad  will  measure  employee  skills. 
Paragraph  (e)  requires  the  Railroad's 
traiiiing  program  for  locomotive 
engineen  to  follow  existing  regidations, 
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49  CFR  part  240,  as  discussed 
previously.  Paragraph  (f)  prohibits  the 
Railroad  from  using  imqiuiified  or 
untrained  personnel  from  completing 
tasks  on  the  Railroad's  system. 

Section  243.703-Section  243.709 
Personnel  Qualifications  for  Track 
Maintenance  and  Inspection  Personnel 

Section  243.703  of  Subpart  H 
describes  the  qualifications  that 
Railroad  track  personnel  must  possess 
in  order  to  maintain  and  inspect  track. 
Work  on  or  about  track  structure 
supporting  qualified  high  speed 
passenger  trains  demands  the  highest 
awareness  about  the  need  to  perform 
work  properly.  Section  243.703  sets 
forth  requirements  for  the  Railroad  to 
designate  qualified  individuals 
responsible  for  the  maintenance  and 
inspection  of  track  in  compliance  with 
the  safefy  requirements  for  Subpart  D. 
The  Railroad  must  mnintAjn  records  of 
each  designation  in  effect,  the  basis  for 
the  designation  (including  training  and 
test  results),  and  the  records  of  the  track 
inspections  made  by  the  qualified 
individiials. 

lliree  categories  of  qualifications  are 
set  forth:  S  423.705  establishes  the 
qualifications  for  the  individuals  who 
supervise  restorations  and  renewals; 
S  423.707  establishes  the  qualifications 
for  those  individuals  who  inspect  track 
for  defects;  and  §  243.709  sets  forth 
qualifications  for  persons  who  inspect 
and  restore  continuous  welded  rail. 

A  person  may  be  qualified  to  perform 
restorations  and  renewals  under 
S  243.705  in  three  ways.  First,  the 
person  may  combine  five  or  more  yean 
of  supervisory  experience  in  track 
maintenance  for  track  Oass  4  or  hi^Mr 
and  the  successful  completion  of  a 
course  offered  by  the  employer  or  by  a 
collme  level  engineering  program, 
supplemented  by  special  on-the-job 
training.  Second,  a  person  may  be 
qualified  by  a  combination  of  at  least 
one  jrear  of  si^Mrviaory  experience  in 
track  maintenance  of  Class  4  or  hi^er, 
80  houn  of  specialized  training  or  in  a 
college  level  program,  sumtlemented 
with  on-die-)ob  training.  Iliird,  an 
emplo]ree  with  at  least  two  jemn  of 
ejqperience  in  maintenance  of  hi^ 
speed  track  can  achieve  qualification 
status  by  completing  120  houn  of 
specialized  training  in  maintenmce  of 
high  speed  track,  provided  by  the 
onpleyer  or  by  a  college  level 
enginaeriBg  program,  supplemented  by 
special  on-the-job  training.  The  third 
option  is  intended  to  provide  a  means 
for  the  railroad  to  promote  and  qualify 
an  outstanding  employee  who  has  the 
prerequisite  experience  in  maintenance 
of  high  speed  track. 


Punuant  to  §  243.707,  a  person  may 
be  qualified  to  perform  track  inspections 
by  attaining  five  or  more  years  of 
experience  in  inspection  in  track  Class 
4  or  higher  and  by  completing  a  course 
taught  by  the  employer  or  by  a  college 
level  engineering  program, 
supplemented  by  special  on-the-job 
training.  Or,  the  person  may  be  qualified 
by  attaining  a  combination  of  at  least 
one  year  of  experience  in  track 
inspection  in  Class  4  and  higher  and  by 
successfully  completing  80  hours  of 
specialized  training  in  the  inspection  of 
high  speed  track  provided  by  the 
employer  or  by  a  college  level 
engineering  program,  supplemented 
with  on-the-job  training.  Finally,  a 
person  may  be  qiudified  by  attaining 
two  yean  of  experience  in  track 
maintenance  in  Class  4  and  above  and 
by  successfully  completing  120  houn  of 
specialized  training  in  the  inspection  of 
high  speed  track  provided  by  the 
employer  or  by  a  college  level 
en^eering  program,  supplemented  by 
special  on-the-job  training  provided  by 
the  employer  with  emphasis  on  the 
inspection  of  fad^  speed  track.  The 
third  option  is  intended  to  |»ovide  a 
way  for  employees  with  two  yean  of 
experience  in  the  maintenance  of  high 
speed  track  to  gain  die  necessary 
training  to  be  qualified  to  inspect  trade 
For  both  categories  of  qualifications, 
the  person  must  have  experience  in 
Class  4  track  or  above.  To  properly 
maintain  and  inspect  Class  4  track  at 
higher  requires  a  level  of  knowledge  of 
tnck  geometry  and  track  conditions  that 
are  not  as  readily  obtained  at  lower 
classes.  Persons  who  are  qualified  for 
high  speed  track  must  know  how  to 
wcNtk,  maintaia,  and  measure  Ugh 
quality  track.  Expoience  in  Class  4 
track  is  establislwd  as  a  lower  limit  to 
provide  a  pool  of  candid^es,  who  may 
be  drawn  from  freight  railroads,  who 
would  provide  the  necessaiy  experience 
c»  well-maintained  track.  Each  person 
must  demonstrate  annuaUy  to  the 
Railroad  that  he  or  she  understands  die 
requirements  of  Sul^Mrt  D,  can  detect 
deviations,  and  can  prescribe 
appropriate  remedial  action  to  conect  or 
safely  compensate  for  those  deviations. 
A  recorded  examination  on  Subpart  D  is 
reouired. 

Section  243.700  proposes  specific 
requirements  for  qualifications  of 

persons  Chugad  with  maintaining  and 

inspecting  continuous  wridedrai! 
(CWR).  Tndning  of  employees  in  Cm(. 
procedures  is  essential  for  high  speed 
operations.  Each  parson  inspecting  and 
maintaining  CWR  must  understand  how 
CWR  behaves  and  how  to  prevent  track 
buckles  and  other  adverse  back 
reactions  to  themial  and  dynamic 


loading.  As  part  of  the  qualification, 
each  employee  who  restores  and 
inspects  CWR  must  have  an 
examination  on  the  procedures  for  the 
handling  of  CWR  required  by  §  243.320. 

Section  243.711—$  243.717    Personnel 
Qualifications  for  Signal  Maintenance 
and  Inspection  Persoimel 

These  sections  describe  the  minimum 
qualifications  for  the  Railroad's  signal 
persoimel.  The  Railroad  must  designate 
that  signal  employees  have  been 
qualified  to  perform  their  assigned 
tasks,  and  the  designated  employees 
must  meet  the  spewed  standards  in 
these  sections. 

FRA  is  reluctant  to  dictate  specific 
education  or  experience  levels  that 
would  be  required  for  various 
employment  categories.  FRA  believes  it 
more  appropriate  to  set  broad  minimum 
standards  that  provide  FOX  flexibility  to 
choose  the  best  wori^  force  available. 
However,  each  employee  designated  as 
qualified  must  demonstrate  aimually, 
and  preferably  in  writing,  that  she  or  he 
understands  the  signal  safety  standards 
set  forth  in  Subpart  C,  that  he  or  she  ran 
detect  deviations  from  the  standards, 
and  that  he  or  she  can  prescribe 
appropriate  remedial  measures.  -Signal 
supervison  must  successlully  complete 
the  program  that  the  emplojrees 
complete,  and  must  possess  the  ability 
to  exercise  judgment  and  make  rational 
decisions  concerning  the  Railroad's 
signal  system. 

Section  243.719-§  243.723    Personnel 
Qualifications  for  Rolling  Stock 
Mainten^ice  and  Inspection  Personnd 

These  sections  estaUish  minimum 
standuds  for  the  Railroad's  rolling  stadk 
personnel.  Again.  FRA  is  reluctant  to 
dictate  specific  education  or  experience 
levels,  and  so  sets  broad  categwiea  tbaA 
provide  POX  flexibility  and  ensure  that- 
quaUfiad  individuals  are  secured  to 
work  on  the  system's  rolling  stock.  The 
Railroad  must  give  rolling  stock 
personnel  written  piocediuBS  to  follow, 
hands-on  training  on  the  equipment, 
and  periocbc  refresher  training 

FRA  invites  comment  from  intoested. 
parties  on  these  {noposed  qualification 
standards.  The  proposal  varies  riightfy 
from  discipline  to  discipline,  and 
reflects,  to  some  extent,  the  existiqg 
qualification  progruns  in  this  country. 
Because  we  are  dealing  with  a  new 
sjTstem,  however,  whwe  specialized 
training  will  be  very  important,  FRA 
seeks  suggastions  from  the  safety 
community  on  alternate  methodiB  to 
guarantee  w  informed  and  prepared 
workforce. 
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Subpart  I — Power  Distribution 

This  Subpart  of  the  proposal  sets 
minimum  requirements  for  the 
Railroad's  power  distribution  system. 
As  is  expfained  in  the  system 
description  of  this  proposal,  the 
Railroad  will  operate  on  electric  power 
generated  and  transferred  to  the 
equipment  from  an  overhead  catenary 
system.  The  catenary  will  maintain  high 
voltage  power  throughout  the  length  of 
the  right-of-way,  which  can  create  an 
extremely  hazardous  work  environment 
if  not  handled  properly.  The  proposed 
standards  in  this  Subpart  follow 
generally  accepted  principles  found  in 
the  National  Electric  Safety  Code  and 
the  U.S.  Occupational  Safety  and  Health 
Administration's  (OSHA)  existing 
employee  protection  requirements,  and 
also  are  generally  consistent  with  the 
Petition.  FRA  wishes  to  make  very  clear 
that  nothing  in  this  proposal  displaces 
OSHA's  authority  over  employees 
working  on,  around,  or  wriUi  the 
Railroad's  electrical  generation, 
distribution,  or  transmission  systems  or 
subsystems.  Furthermore,  it  is  important 
to  note  that  this  proposal  does  not 
displace  OSHA's  authority  over  any 
working  condition  that  the  Railroad's 
employees  face  that  have  not  been 
speciBcally  addressed  in  the  final 
standards  that  follow  this  proposal. 

Section  243.801    Warning  Signs 

This  section  of  the  proposal  requires 
the  Railroad  to  post  warning  signs 
throughout  the  right-of-way,  at 
underpasses  and  overpasses,  and  at  each 
catenary  mast  to  provide  notice  to 
employees,  trespassers,  and  other 
individuals  that  high  voltage  llhes  are 
present.  FRA  believes  that  plentiful 
warnings  will  go  a  long  way  to  prevent 
injuries  to  unauthorized  individuals. 
and  will  also  serve  as  a  neceHaiy 
reminder  to  employees  working  along 
the  right-of-way. 

Section  243.803  Clearance 
Requirements 

This  section  requires  all  electrical 
clearances  to  meet  the  European 
standard,  UIC  606-2  OR.  which 
references  formulas  and  values  that  are 
consistent  with  the  system  configuration 
that  will  develop  in  Florida,  and  that 
has  safely  guided  the  operation  of  the 
TGV  in  France.  This  standard  includes 
references  to  other  European  standards, 
such  as  UIC  505-6,  which  must  also  be 
followed  by  FOX.  The  consideration  of 
appropriate  clearances  in  not  a  trivial 
matter,  and  many  factors  influence  the 
development  of  safe,  adequate 
clearances.  Because  the  catenary  system 
is  dynamic,  the  task  becomes  that  much 


more  complicated.  Therefore,  FRA 
proposes  that  FOX  adhere  to  the 
pertinent  European  standards,  which  we 
know  safely  accommodate  the 
equipment  that  will  be  utilized  in 
Florida  and  the  employees  who  work 
along  the  right-of-way. 

Section  243.805    Catenary  Connections 

This  section  requires  the  Railroad  to 
ground  the  catenary  masts  to  the  ground 
or  rail.  Grounding  of  the  catenary  masts 
to  the  rail  should  be  coordinated  with 
the  signaling  system  installation  to 
insure  that  they  function  properly 
together,  and  FOX  should  design  and 
construct  this  portion  of  the  system  in 
conjunction  with  the  system  safety  plan. 
This  is  consistent  with  the  Petition, 
which  states  that  FOX  will  ground  each 
catenary  pole  to  the  earthling  wire, 
which  will  run  the  length  of  the  right- 
of-way,  and  will  be  grounded  to  earth 
approximately  every  10  km  or  6.2  miles. 
This  is  consistent  with  common  safe 
practice.  This  section  also  states  that  the 
electrical  impedance  of  the  connection 
must  meet  the  step  and  touch 
requirements  set  forth  in  international 
standards  to  prevent  electrical  shock.  At 
a  system  level,  the  lower  the  impedance 
of  the  grounding  system,  the  quicker  the 
fault  energy  is  diverted  to  ground,  and 
the  sooner  the  protection  equipment,  or 
circuit  breakers,  will  isolate  the  faulty 
section  of  catenary/power  distribution 
system.  At  an  individual  level,  current 
takes  the  path  of  least  resistance,  and 
therefore,  if  someone  was  in  contact 
with  an  ob|ect  that  had  current  rimning 
through  it,  we  would  want  the 
grounding  system  to  divert  as  much 
energy  away  from  objects  that 
potentially  could  come  in  contact  with 
members  of  the  public  and  railroad 
employees. 

Section  243.807    Access  to  Stations 

Section  243.807  of  Subpart  1  requires 
the  Railroad  to  prevent  unauthorized 
personnel  from  entering  power  supply 
stations,  substations,  and 
autotransfbrmer  stations.  This  provision 
aims  at  protecting  employees  and 
members  of  the  public  from  exposing 
themselves  to  high  voltage  hazards,  and 
also  ensuring  that  the  power  system  vrill 
not  be  harmed  or  disrupted  by 
intruders.  FOX  states  in  the  Pistition  that 
they  intend  to  follow  the  National 
Electrical  Safety  Code  with  respect  to 
station  access  and  FRA  believes  that 
would  provide  an  adequate  measure  of 
safety. 

Section  243.809    Actuators 

This  section  of  the  proposal  requires 
the  Railroad  to  protect  the  operator  from 
electrical  shock,  direct  or  induced,  that 


may  occiir  in  the  actuators  of  high 
voltage  switches.  The  operation  of  the 
high  voltage  switch  may  induce  current 
or  voltage  surges  that  may  cause  voltage 
surges  between  the  switch  control  and 
ground.  The  person  operating  the  switch 
much  be  protected  against  these  surges. 

Section  243.811     Power  Feeding 

Section  243.811  requires  the  Railroad 
to  protect  the  power  distribution  system 
from  short  circuits  and  over  voltage  that 
may  occur  as  a  result  of  lightning  or 
utility  surges.  FRA  is  reluctant  to  dictate 
the  specific  method  that  FOX  uses  to 
accomplish  this  task,  but  believes  that 
the  system  must  be  protected  from 
interruptions  or  breakdowns  that  can 
occur  on  any  electrical  system,  and  may 
surely  occur  in  Florida  where  electrical 
storms  are  commonplace. 

Section  243.813    Emergency  Devices 

Section  243.813  provides  for 
communication  and  power 
disconnection  abilities  in  the  event  of 
an  emergency  along  the  right-of-%vay. 
This  section  requires  the  Railroad  to 
place  emergency  devices  that  are 
capable  of  disconnecting  and  isolating 
power,  or  grounding  the  catenary  to  the 
rail,  or  both,  at  every  underpass, 
overpass,  emergency  entrance,  supply 
station,  substation,  and  autotransformer 
station  along  the  right-of-way.  Also,  the 
Railroad  must  install  telephones  at  each 
of  these  locations,  and  they  must  be 
connected  to  the  Railroad's  central 
power  dispatching  center. 

Section  243.815    Overpass  Protection 

Section  243.815  requires  the  Railroad 
to  install  fencing  or  other  suitable 
device  at  each  overpass  that  is  adjacent 
to.  above,  or  beneath  the  catenary.  This 
section  should  protect  the  public, 
employees,  and  the  electrical  system  by 
preventing  accidental,  hazardous 
contact  with  the  catenary. 

Section  243.81 7    Safety  Work  Rules 

Section  243.817  states  FRA's 
expectation  that  FOX  will  provide  for 
the  safety  of  all  employees  by  following 
all  work  practices  covered  by  pertinent 
regulations  issued  by  OSHA  concerning 
the  generation,  distribution,  and 
transmission  of  electrical  power.  The 
Petition  states  that  FOX  intends  to 
follow  the  National  Electrical  Safety 
Code  (NBCS)  in  this  regard.  FRA 
believes  that  FOX  should  and  will  be 
able  to  comply  with  both  sets  of 
standards.  FOX  must  comply  with 
pertinent  OSHA  regulations,  as  they 
constitute  the  enforceable  standard  for 
woridng  conditions  that  other  federal 
agencies  have  not  regulated.  FRA  has 
not  exercised  jurisdiction  over  the 
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working  conditions  that  arise  in  the 
course  of  mAintnining  or  inspecting 
power  distribution  systems,  and 
therefore  the  pertinent  OSHA  standards 
apply  to  these  employee  working 
conditions.  The  NESC  is  a  professional 
^    reference  standard,  commonly  followed 
by  all  entities  that  operate,  maintain, 
and  inspect  power  distribution  systems. 
As  FRA  understands  it,  the  OSHA 
regulations  and  the  NESC  are  not 
identical  in  scope  and  content,  but 
complement  one  another.  FRA  invites 
conunent  as  to  whether  compliance 
with  each  standard  woidd  be  difBcult  to 
accomplish  on  the  FOX  system,  and  the 
reasoning  for  it.  FRA  anticipates  that  the 
Railroad's  system  safety  plan  analysis 
will  devote  attention  to  the 
development  of  appropriate  employee 
work  rules  and  protections  vis-a-vis 
power  distribution  that  are  consistent 
with  the  OSHA  and  NESC  safety 
standards. 

Section  243.819  Inspection,  Testing,  and 
Maintenance  of  Power  Distribution 
System 

Section  243.819  requires  the  Railroad 
to  develop  an  inspection,  testing,  and 
maintenance  program  for  the  power 
distribution  system.  This  section  works 
in  conjunction  with  Subparts  B  and  H 
of  the  proposal,  which  also  require  the 
Railroad  to  establish  and  adhere  to  a 
comprehensive  program  that  facilitates 
proper  operation  of  the  equipment  and 
system,  and  which  guarantees  that 
employees  receive  adequate  training  to 
perform  their  duties  safety.  This  section 
also  includes  specific  inspection  items 
and  intervals,  which  comport  with 
general  industry  practice  and  the 
Petition. 

Appendix  A — Schedule  of  Civil 
Penalties 

This  appendix  is  being  reserved  until 
promulgation  of  the  finsd  rule  of 
particular  appUcability.  At  that  time, 
FRA  will  include  a  schedule  of  civil 
penalties  to  be  used  in  connection  with 
enforcement  of  the  standards  in  the  rule 
of  particular  applicability.  Because  such 
schedules  are  statements  of  policy, 
notice  and  comment  are  not  required 
prior  to  their  issuance.  See  5  U.S.C. 
553(b)(3)(A).  Nevertheless,  commenters 
are  invited  to  submit  suggestions  to  FRA 
describing  the  types  of  actions  or 
omissions  under  each  regulatory  section 
that  would  subject  a  person  to  the 
assessment  of  a  civil  penalty. 
Commenters  are  also  invited  to 
recommend  what  penalties  may  be 
appropriate,  based  upon  the  relative 
seriousness  of  each  type  of  violation. 


Ragnletoiy  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

FRA  prepared  a  cost/benefit  analysis 
of  the  NPRM  for  the  FOX  high  speed  rail 
system,  and  determined  that  the  NPRM 
imposes  no  new  costs  on  FOX.  The 
analysis  hinges  on  the  establishment  of 
what  constitutes  a  baseline  level  of 
regulatory  cost.  The  assumptions  were: 

•  FOX  will  operate  as  it  proposed  in 
the  Petition. 

•  There  is  no  cost  or  benefit  if  FOX 
intended  or  intends  to  follow  the 
proposal  under  its  cxirrent  practices. 
Where  it  was  not  clear  what  FOX 
intends  to  do  as  a  business  practice,  the 
FRA  assumed  that  FOX  would  follow 
procedures  established  by  TGV 
operations  in  France. 

•  There  is  no  cost  or  benefit  where 
FOX  would  have  to  follow  the 
requirements  of  the  proposal  under 
current  or  proposed  regulations 
applying  to  all  railroad  operations.  (For 
example.  FOX  will  be  required  to  file 
accident  reports.) 

•  There  is  no  cost  or  benefit  where 
FOX  has  proposed,  and  FRA  has 
accepted,  provisions  which  are  less 
strict  than  current  or  proposed 
regulations,  but  for  which  FOX  has 
proposed  limitations  on  its  operations 
or  other  practices  which  directly  afiiect 
the  safety  issue  in  question.  (For 
example,  because  Ft)X  will  limit  the 
weight  of  its  trains  and  exclude  freight 
operations,  the  dynamic  load  oa  the 
track  will  be  less  than  on  other  track 
Class  4  and  higher,  so  FRA  will  permit 
FOX  to  make  one  visual  inspection  a 
week,  where  other  high-speed  lines 
would  be  subject  to  visual  inspection 
two  or  three  times  a  week.) 

•  There  is  no  cost  or  benefit  where 
FOX  would  have  to  follow  restrictions 
FRA  now  places  on  other  railroads 
under  waivers  to  accomplish  the  same 
end.  (For  example,  FRA  is  requiring  that 
railroads  participating  in  the  ITCS 
demonstration  program  validate  their 
software.) 

•  The  proposed  rules  FRA  considered 
as  part  of  the  base  case  include  track 
standards  for  high-speed  operations, 
emergency  preparedness  and  passenger 
equipment  safety  standards  for  Tier  n 
equipment. 

The  proposed  rule  will  not  impose 
any  costs  on  FOX  beyond  those  above, 
so  the  FRA  does  not  anticipate  that  the 
proposed  rule  will  create  any  benefits. 
If  the  first  assumption,  that  FOX  will 
operate  as  it  represented  in  the  Petition, 
is  not  true,  then  the  public  safety  would 
be  ensured  by  this  proposal,  and  it 
would  create  benefits. 


Bepihtory  HexSjiJity  Act 

The  Regulatory  Flexibility  Act  of  1960 
(5  U.S.C.  601,  et  seq.)  requires  an 
assessment  of  the  impacts  of  proposed 
rules  on  small  entities.  FRA  has 
determined  that  this  proceeding  will  not 
have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  NPRM  and  any  final  standards  that 
evolve  in  this  proceeding  relate  only  to 
the  FOX  high  speed  rail  system,  and 
FOX  is  not  a  small  entity. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  3501- 
3520.  and  its  implementing  regulations, 
5  CFR  part  1320,  when  information 
collection  requirements  pertain  to  nine 
or  fewer  entities.  Office  of  Management 
and  Budget  (OMB)  approval  of  the 
collection  requirements  is  not  required. 
This  regulation  pertains  to  one  railroad, 
and  therefore,  OMB  ^proval  of  the 
paperwork  collection  requirements  in 
this  proposed  rule  is  not  required. 

Environmental  impact 

FRA  has  evaluated  these  proposed 
standards  in  accordance  with  its 
procedures  for  ensuring  full 
consideration  of  the  environmental 
impact  of  FRA  actions,  as  required  by 
the  National  Environmental  Policy  Act 
(NEPA)  (42  U.S.C.  4321.  et  seq.),  and 
related  laws  and  regulations.  FRA  has 
determined  that  this  NPRM  does  not  in 
and  of  itself  have  a  direct  impact  on  the 
environment  These  proposed  standards 
establish  an  improved  Crameworic  for 
safety  oversight  of  the  system  proposed 
by  FOX.  but  FOX  could  build  or  operate 
a  similar  high  speed  rail  network  in  the 
State  of  Florida  under  existing  Federal 
railroad  safety  regulations  of  general 
applicability.  It  is  expected  that  there 
will  be  other  Federal  approvals.  The 
FRA  has  entered  into  a  Memorandum  of 
Understanding  with  the  Federal 
Highway  Administration  (FHWA)  and 
the  Florida  Department  of 
Transportation  (FDOT)  through  which 
the  parties  have  established  a  process 
for  considering  the  environmental 
impact  of  the  implementation  of  the 
FOX  high  speed  rail  system  in  Florida 
to  the  extent  that  Federal  approvals  are 
required.  The  FHWA  and  FRA  have 
agreed  to  serve  as  joint  lead  agencies  for 
the  purpose  of  complying  wid[t  the 
statutory  requirements  of  NEPA  and 
related  statutes,  and  such  compliance 
will  be  completed  prior  to  the  proposed 
mle  having  practical  effect.  FDOT  has 
agreed  to  coordinate  the  development  of 
environmental  studies  at  the  state  level. 
Appropriate  notices,  including  a  notice 
of  the  intent  to  prepare  an 
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environmental  analysis,  will  be 
provided  to  the  public  by  the  FRA  and 
FHWA  in  accordance  with  FRA  and 
FHWA  procedures  implementing  NEPA. 

Fedemlism  Implications 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  prep>aration  of  a  Federalism 
Assessment.  It  should  be  noted  that  the 
U.S.  Supreme  Court  in  CSX  v. 
Easterwood.  507  U.S.  658  (1993), 
upheld  Federal  preemption  of  any  state 
or  local  attempts  to  regulate  train  speed. 
Nothing  in  this  notice  proposes  to 
change  that  relationship. 

List  of  Subjscto  in  49  CFR  Part  243 

French  TGV,  High  Speed  Rail. 
Railroad  safiaty.  System  safety 

The  Proposed  Rule 

In  consideration  of  the  foregoing,  FRA 
proposes  to  amend  Title  49  of  the  Code 
of  Federal  Regulations  by  adding  Part 
243,  as  follows: 

PART  243— FLORIDA  OVERLAND 
EXPRESS  HIGH  SPEED  RAIL  SAFETY 
STANDARDS 

Subpart  A — Qeneral  Requiranwnl* 

243.1    Purpose  and  scope. 

243.3     Applicability. 

243.5    Definitions. 

243.7    Responsibility  for  compliance. 

243.9    Enforcement. 

243.11     Preemptive  effect. 

243.13     System  description. 

243.15    Movement  of  dafisctive  equipment 

Subpart  B — System  Safety  Program  and 
Plan 

243.101    General  system  safoty 

requirements. 
243.103    Firs  protection  program. 
243.105    Software  safety  program. 
243.107     Inspection,  testing,  and 

maintenance  program. 
243.109    Training,  qualification,  and 

designation  program. 
243.111     Emergency  preparedness  program. 
243.113    Pre-revenue  service  system 

qualification  testing  plan. 
243.115    Hazard  identification  and 

reduction. 
243. 1 1 7    Operating  procedures  in  the  event 

of  component  failures. 
243.119    Safety -critical  subsystems. 
243.121    Approval  procedure. 

Subpart  C— Signal  System 

243.201  Plans,  where  kept. 

243.202  Groiuuis. 

243.203  Locking  of  signal  apparatus 
housings. 

243.204  Design  of  control  circuits  on  the 
Etilsafe  principle. 


243.205  Poweroperatsd  switch  use. 

243.206  Yard  operations. 

243.207  TimeUble  iiutiuctions. 

Wayside  and  cab  signals 

243.208  Location  of  wayside  signals. 
243.200    Aspects  and  indications. 

243.210  Markers. 

243.211  Spacing  of  beacons. 

Track  circuits 

243.212  Track  circuit  requirements. 

243.213  Track  circuit  shunting  sensitivity. 

243.214  huulated  rail  joints. 

243.215  Fouling  wires. 

243.216  Turnout,  fouling  section. 

Wires  and  cables 

243.217  Protection  of  insulated  wize;  splice 
in  underground  wire;  aerial  cable. 

243.218  Tagging  of  wires  and  interference 
of  wires  or  tags  with  signal  apparatus. 

Standards 

243.219  Control  circuits;  requirements. 

243.220  Control  circuits  for  signals, 
selection  through  point  detector  operated 
t>y  switch  movement. 

243.221  Time  locking;  where  required. 

243.222  Indication  locldng. 

243.223  Electric  Hocking  cinniits. 

243.224  Loss  of  shunt  protection;  where 
required. 

243.225  Signal  control  circuits,  selection 
through  track  relays  or  devices 
functioning  as  track  relays. 

243.226  Switdi,  movable-point  frog  or  split- 
point  derail. 

243.227  Point  detector.    ' 

243.228  Signals  controlled  by  track  circuits. 

243.229  Circuits  at  interlocking. 

243.230  Signals  at  adjacent  interlockings. 

243.231  Track  signaled  for  movements  in 
both  directions,  change  of  direction  of 
traffic. 

243.232  Route  locking. 

243.233  Wayside  detectora. 

243.234  Protection  of  maintenance-of-way 
personnel. 

243.235  ATC  device  installation. 

243.236  Forestalling  device  and  speed 
control. 

243.237  Cab  signal  indication  in  accordance 
with  maximum  speed  limit. 

243.238  Automatic  brake  application; 
initiation  when  the  maximum  speed 
limit  is  exceeded. 

243.239  Advance  cab  signal  indication. 

243.240  Automatic  brake  application 
initiated  by  the  ATC. 

243.241  Cab  signal  indication  after 
authorization  to  enter  a  block  section 
where  conditions  defined  in  $  243.219 
exist. 

243.242  Audible  indicator. 

243.243  Delay  Ume. 

243.244  Automatic  l»ake  application;  full 
service. 

243.245  Interference  with  application  of 
brakes  by  means  of  brake  valve. 

243.246  Control  from  lead  vehicle. 

243.247  Proper  operative  relation  between 
parts  along  roadway  and  parts  on  power 
car. 

243.248  VisU>ility  of  cab  signals. 

243.249  Power  supply. 

243.250  Seal,  where  requiretL 


243.251  Rate  of  pressure  reduction; 
equalizing  reservoir  or  brake  pipe. 

243.252  Restrictions  imposed  when  device 
£sils  and/or  is  cut  out  en  route. 

243.253  Trackage. 

243.254  Cut  out  of  the  ATC  system. 

Reporting  Requirements. 

243.255  Accidents  resulting  from  signal 
failure. 

243.256  Signal  Csiltue  reports. 

243.257  Annual  signal  systems  report. 

Iiupwction,  Testing,  and  Maintenance 

243.258  General. 

243.259  Interference  with  normal 
functioning  of  device. 

243.260  Operating  characteristics  of 
electromagnetic,  electronic,  or  electrical^ 
apparatus. 

243.261  Adjustment,  repair,  or  replacement 
of  component. 

243.262  Purpose  of  inspection  and  tests; 
removal  from  service  of  a  relay  or  device 
Ciuling  to  meet  test  requirements. 

243.263  Point  detector  test 

243^264    Relays;  microprocessor  testing. 

243.265  Ground  tests. 

243.266  Insulation  resistance  tests:  wrires  in 
tninking  and  cables. 

243.267  Time  releases,  timing  relays  and 
timing  devices. 

243.268  Time  locking. 
243.260     Route  locking. 

243.270  Indication  locking. 

243.271  Traffic  locking. 

243.272  Switch  obstruction  test 

243.273  Locomotive  or  power  car  power 
supply  voltage  requirement. 

243.274  Power  car  or  locomotive  insulation 
resistance;  requirement. 

243.275  Antennas  and  beacons. 

243.276  Departure  test 

243.277  Periodic  test 

243.278  ResulU  of  tests. 

243.279  Independent  verification  and 
validation. 

Subpart  D— Track  Safety  Standards 

243.301     Restoration  or  renewal  of  track 

under  traffic  conditions. 
243.303    Measuring  track  not  under  load. 
243.305    Drainage. 
243.307    Vegetation. 

Geometry 

243.309    Track  geometry,  general. 
243.311    Track  gage. 
243-313    Curves,  elevation  and  speed 
limitations. 

Track  Structure 

243.315  Track  strength. 

243.317  Croesties. 

243.319  Continuous  welded  nlL 

243.321  Rail  end  mismatch. 

243.323  Rail  joints  and  torch  cut  rails. 

243.325  Turnouts  and  crossovers,  generally. 

243.327  Prog  guard  rails  and  guard  focas; 


243.329    Derails 
Inspection 

243.331    Track  geometry  measurement 

systems. 
243.333    Track/vehicle  performance 

measurement  system. 
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243.335    Wheel/rail  force  measurement 

system. 
243.337    Daily  inspection  trainset 
243.339    Inspection  of  rail  in  service. 
243.341    Initial  inspection  of  new  rail  and 

welds. 
243.343     Visual  inspections. 
243.345     Special  inspections. 
243.347     Inspection  records. 

Subpart  E— Rolling  Stock 

243.401    Clearance  requirements. 

243.403    Structural  strength  of  trainset 

243.405    Trailer  car  interior. 

243.407    Glazing. 

243.409     Brake  system. 

243.411    Truck  and  suspension  system. 

243.413     Fire  safety. 

243.415     Doors. 

243.417    Emergency  equipment 

243.419    Operator's  controls  and  power  car 

layout. 
243.421    Exterior  lights. 
243.423    Electrical  system  design. 
243.425     Automated  monitoring. 
243.427    Trainset  system  software  and 

hardware  integration. 
243.429    Control  system  design 

requirements. 
243.431    Safety  appliance. 

bupection 

243.433    Trainset  inspection,  testing  ft 
maintenance. 

Subpart  F— Operating  Rules 

243.501     Purpose. 

243.503    Operating  rule;  filing  and 

recordkeeping. 
243.505     Program  of  operational  tests  and 

inspections;  recordkeeping. 
243.507    Program  of  instruction  on  operating 

rules;  recordkeeping;  electronic 

recordkeeping. 
243.509    Operating  rules  approval. 

Sulipart  G— System  Qualification  Tests 

243.601     Responsibility  for  verification 

demonstrations  and  tests. 
243.603    Preparation  of  test  plan. 
243.605    Pre-operational  qualification  tests. 
243.607    Integrated  operational  testing  of 

systems. 
243.609    Pre-revenue  service  testing. 
243.611     Verification  of  compliance. 

Subpart  H— Personnel  Qualification 
Requirements 

243.701     General  requirements. 

Track  Personnel 

243.703    Personnel  qualifications  for  track 

maintenance  and  inspection  personnel. 
243.705    Personnel  qualified  to  supervise 

track  restoration  and  renewal. 
243.707    Personnel  qualified  to  inspect 

track. 
243.709     Personnel  qualified  to  inspect  and 

restore  continuous  welded  raiL 

Signal  Personnel 

243.711    Personnel  qualifications  for  signal 
maintenance  and  inspection  personnel. 

243.713     Personnel  qualified  as  signal 
inspector. 

243.715    Penoimel  qualified  as  signal 
maintainer. 


243.717    Personnel  qualified  to  supervise 
signal  inspectors  and  maintainers. 

Rolling  Stock  Personnel 

243.719    Personnel  qualifications  for  rolling 

stock  personnel. 
243.721     Personnel  qualified  to  inspect  and 

maintain  rolling  stock. 
243.723    Persoimel  qualified  to  supervise 

the  inspection  and  maintenance  of 

rolling  stock. 

Subpart  I    Power  Distribution 

243.801    Warning  signs. 

243.803    Clearance  requirements. 

243.805    Catenary  connections. 

243.807    Access  to  stations. 

243.809     Actuatore. 

243.811     Power  feeding. 

243.813    Emergency  devices. 

243.815     Overpass  protection. 

243.817     Safety  work  niles. 

243.819     Inspection,  testing,  and 

maintenance  of  power  distribution 
system. 

Appendix  A — Schedule  of  Civil  Peoalties 
(Reserved] 

Appendix  B— Test  Performance  Criteria  for 
the  Flammability  and  Smolce  Emission 
Characteristics  of  Materials  Used  in 
Constructing  or  Refurbishing  Locomotive 
Cab  and  Passenger  Car  Interiors 

Appendix  C — Railroad  Safety-Critical 
Operating  Rules  (Reserved] 
Authority.  SubtiUe  V  of  Titie  49  of  the 

United  States  Code;  49  CFR  1.49(m). 

Subpart  A— General  Requirements 

§243.1    Purpose  and  scope. 

This  Part  prescribes  minimum  Federal 
safety  standards  for  the  high  speed 
transportation  system  described  in 
detail  in  §  243.13  of  this  rule,  known  as 
the  Florida  Overland  Express  and 
hereinafter  referred  to  as  the  "Railroad." 
The  purpose  of  this  rule  is  to  prevent 
accidents,  casualties,  and  property 
damage  which  could  result  from 
operation  of  this  system. 

$243.3    Applicability. 

(a)  This  Part  applies  only  to  the 
Railroad  operating  between  Miami, 
Orlando  and  Tampa  in  the  State  of 
Florida,  as  described  §  243.13.  The 
Railroad  shall  operate  only  within  the 
system  defined  in  §  243.13.  Any 
operations  outside  the  system  as  defined 
in  §  243.13  are  prohibited  without  prior 
approval  by  the  FRA. 

(b)  Except  as  stated  in  paragraph  (c) 
below,  this  rule,  rather  than  the 
generally  applicable  Federal  railroad 
safety  regulations,  shall  apply  to  the 
Railroad. 

(c)  Effective  on  the  date  the  Railroad 
begins  revenue  operations,  the  following 
generally  applicable  Federal  railroad 
safety  regulations,  all  of  which  are 
foimd  In  Title  49  of  the  Code  of  Federal 
Regulations,  and  in  the  case  of 
paragraph  (c)(14).  which  will  be 


codified  in  the  near  future,  and  any 
amendments  thereto,  are  hereby  made 
applicable  to  the  Railroad,  regardless  of 
any  statements  of  limited  application 
that  they  may  contain: 

(1)  Part  209,  Railroad  Safety 
Enforcement  Procedures; 

(2)  Part  210,  Railroad  Noise  Emission 
Compliance  Regulations; 

(3)  Part  211.  Rules  of  Practice; 

(4)  Part  212.  State  Safety  Participation 
Regulations; 

(5)  Part  214,  Railroad  Workplace 
Safety; 

(6)  Part  216,  Special  Notice  and 
Emergency  Order  Procedures; 

(7)  Part  218,  Railroad  Operating 
Practices; 

(8)  Part  219,  Control  of  Alcohol  and 
Drug  Use; 

(9)  Part  220,  Radio  Standards  and 
Procedures; 

(10)  Part  225,  Raihoad  Accidents/ 
Incidents:  Reports,  Classification,  and 
Investigations; 

(11)  Part  228,  Heurs  of  Service  of 
Railroad  Employees; 

(12)  Part  229.  Section  135.  Event 
Recordere; 

(13)  Part  235.  Instructions  Governing 
Applications  for  Approval  of  a 
Discontinuance  or  Material 
Modification  of  a  Signal  System  or 
Relief  from  the  Requirements  of  Part 
236.  except  §  235.7;  Any  reference  in 
Part  235  to  Part  236  shall  be  read  to  be. 
a  reference  to  Subpart  C.  Signal 
Standards,  of  this  rule; 

(14)  The  emergency  preparedness 
requirements  set  forth  in  FRA's 
proposed  Passenger  Train  Emergeiu:y 
Standards,  62  FR  8330  (February  24, 
1996),  which  shall  be  codified  as 
modified  after  consideration  of  all 
comments  received  at  49  CFR  part  239; 

(15)  Part  240.  Qualification  and 
Certification  of  Locomotive  Engineers, 
except  sections  240.227  and  240.229; 
and 

(16)  Part  215,  Railroad  Freight  Car 
Safety  Standards;  Part  229,  Railroad 
Locomotive  Safety  Standards;  Part  230. 
Locomotive  Inspection;  Part  231, 
Railroad  Safety  Appliance  Standards;    -" 
and  Part  232  Railroad  Power  Brakes  and 
Drawbars  shall  apply  to  the  Railroad's 
conventional  locomotive  and  freight 
fleet  as  it  is  used  in  work  trains,  rescue 
operations,  yard  movements,  and  other 
non-passenger  functions. 

(d)  The  Federal  railroad  safety  statutes 
apply  to  all  railroads,  as  defined  in  49 
U.S.C.  20102.  The  Railroad  covered  by 
this  Part  is  a  railroad  under  that 
definition.  Therefore,  the  Federal 
railroad  safety  statutes,  Subtitie  V  of 
Tide  49  of  the  United  States  Code,  apply 
direcUy  to  the  Railroad.  However, 
pursuant  to  authority  granted  under  49 
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U.S.C.  20306  (fonnerly  the  Rock  Island 
Railroad  Transition  and  Employee 
Assistance  Act),  FRA  has  exemptad  the 
Railroad  from  certain  requirements  of  49 
U.S.C.  20301,  et  seq.  (fonnerly  the 
Safety  Appliance  Acts). 

(e)  The  Systeme  International,  or 
metric  measurement  system,  is  the 
measuring  system  used  throughout  this 
rule.  For  clarification,  United  States' 
standard  values  typically  follow  the 
metric  values  in  parentheses,  and  a  soft 
conversion  has  been  used. 

}  249.9    PeWotMowe. 

As  used  in  this  Part: 

Adfusting/destressing,  track  means 
the  procedure  by  which  a  rail's 
temperature  is  readjusted  to  the  desired 
value.  It  typically  consists  of  cutting  the 
rail  and  removing  rail  anchoring 
devices,  which  provides  for  the 
necessary  expansion  and  contraction, 
and  then  re-assembling  the  track. 

Administrator  means  the 
Administrator  of  FRA,  the  Deputy 
Administrator  of  FRA.  or  the  delegate  of 
either. 

Alerter  means  a  device  or  system 
installed  in  the  locomotive  engineer  cab 
to  promote  continuous,  active 
locomotive  engineer  attentiveness  by 
monitoring  select  locomotive  engineer 
control  activities,  providing  alarms,  and 
stopping  the  train,  if  necessary.  If 
fluctuation  of  a  monitored  locomotive 
engineer  control  is  not  detected  within 
a  predetermined  time,  a  sequence  of 
audible  and  visual  alarms  is  activated  to 
progressively  prompt  a  response  by  the 
locomotive  engineer.  Failure  by  the 
locomotive  engineer  to  institute  a 
change  of  state  in  a  monitored  control, 
or  acknowledge  the  alerter  alarm 
activity  through  a  manual  reset 
provision,  results  in  a  penalty  brake 
application,  bringing  the  power  car, 
locomotive,  consist  or  trainset  to  a  stop. 

Anti-climbing  mechanism  means 
parts  of  the  ends  of  adjoining  trainset 
units  that  are  designed  to  engage,  when 
the  units  are  subjected  to  large  buff 
loads,  to  prevent  override  of  one  unit  by 
another. 

Associate  Administrator  means  the 
Associate  Administrator  for  Safisty, 
FRA,  or  a  Deputy  Associate 
Administrator  for  Safety,  FRA. 

Automatic  train  control  (ATC)  means 
equipment  installed  on  the  power  car  or 
locomotive  working  in  conjunction  with 
a  track-side  system,  so  arranged  that  its 
operation  will  automatically  result  in 
the  application  of  the  brakes  to  stop  a 
train  or  control  its  speed  at  designated 
speed  or  location  restrictions,  should 
the  locomotive  engineer  not  respond. 

Block  means  a  length  of  track  of 
defined  limits,  the  use  of  which  trains. 


trainsets.  or  any  other  on-tieck.  self- 

Eropelled  equipment  are  governed  by 
lock  signals,  or  cab  signals,  or  both. 

Block  signal  means  a  manual  signal  at 
the  entrance  of  a  block  to  govern  trains, 
trainsets.  or  any  other  on-txeck.  self- 
propelled  equipment  entering  and 
operating  in  that  block. 

Block,  absolute  means  a  block  in 
which  no  train  is  permitted  to  enter 
while  it  is  occupied  by  another  train, 
trainset,  or  any  other  on-track,  self- 
propelled  equipment. 

Brake,  air  means  a  combination  of 
devices  operated  by  compressed  air. 
arranged  in  a  system  and  controlled 
manually,  electrically,  or  pneumatically, 
by  means  of  which  the  motion  of  a 
power  car,  trailer  car,  or  trainset  is 
retarded  or  arrested. 

Brake,  disc  means  a  retardation 
system  used  on  some  rail  vehicles, 
primarily  passenger  equipment,  that 
utilizes  flat  metal  discs  as  the  braking 
surface,  instead  of  the  wheel  tread. 

Brake,  dynamic  or  electric  means  a 
train  or  trainset  braking  system  in  which 
the  kinetic  energy  of  a  moving  train  or 
trainset  is  used  to  generate  electric 
current  at  the  power  car  or  locomotive 
traction  motors,  which  is  then 
dissipated  through  banks  of  resistor 
grids. 

Brake,  emergency  application  means  a 
brake  application  that  results  in  the 
maximum  designed  retarding  force  for 
the  train  brake  system. 

Brake,  full  service  application  means 
an  application  of  the  brakes  resulting 
from  a  continuous  or  a  split  reduction 
in  brake  pipe  pressure  at  a  service  rate 
until  maximum  brake  cylinder  pressure 
is  developed.  As  applied  to  an 
automatic  or  electro-pneumatic  brake 
with  speed  governor  control,  an 
application  other  than  emergency  which 
develops  the  mayimnin  brake  cylinder 
pressure,  as  determined  by  the  design  of 
the  brake  equipment  for  the  speed  at 
which  the  train  is  operating. 

Brake,  tread  means  a  braking  system 
that  uses  a  brake  shoe  that  acts  on  the 
tread  of  the  wheel  to  retard  the  vehicle. 

Brake  control  system  means  the 
components,  including  software,  that 
either  automatically  or  under  the 
control  of  the  engineer  cause  changes  in 
the  retarding  force  applied  to  the 
trainset  by  the  brake  system. 

Brake  pipe  means  the  system  of 
piping,  including  branch  pipes,  angle 
cocks,  cutout  cocks,  dirt  collectors, 
hose,  and  hose  couplings,  that  connects 
power  can  and  all  trailer  cars  and 
permits  the  passage  of  air  to  control  the 
power  car  and  trailer  car  brakes. 

Brake  system  failure  means  the  brake 
system  not  applying  or  releasing  in 
response  to  commands,  or  other 


significant  departure  from  intended 
operation. 

Braking  supervision  means  a  function 
of  the  ATC  system  whereby  the  speed 
and  position  of  the  trainset  are 
monitored  in  relation  to  its  efibctive 
braking  performance  to  ensure 
compliance  with  the  target  speed  and 
taiget  distance. 

Broken  base  means  any  Ineak  in  the 
baaeoftheraU. 

Broken  rail  means  a  complete  break  of 
the  rail. 

Buckling  incident/buckling  mil  mean 
the  formation  of  a  lateral  mis-alignment 
sufBcient  in  magnitude  to  constitute  • 
deviation  of  125  mm  (4.9  in.)  measured 
within  a  20  m  (65.6  ft.)  chord.  These 
normally  occur  when  rail  tempieratiires 
are  relatively  high  and  are  caused  by 
high  longitudinal  compressive  forces. 

Cab  means  the  compartment  of  the 
power  car  or  locomotive  designed  to  be 
ocxnipied  by  the  crew,  and  from  which 
the  propelling  power  and  power  brakes 
of  the  trainset  are  manually  controlled. 

Cab  signal  means  a  signal  located  in 
the  locomotive  engineer's  compartment 
or  cab,  indicating  a  condition  affecting 
the  movement  of  a  trainset.  power  car  or 
locomotive  and  used  in  conjunction 
with  interlocking  signals,  and  in 
conjunction  with  or  in  lieu  of  block 
signals. 

Calendar  day  means  any  period 
beginning  at  12:01  a.m.  and  ending  at 
midnight  on  a  given  date. 

Cant  means  tne  vertical  distance  of 
the  outer  rail  above  the  inner  rail  in  a 
curve. 

Cant  deficiency  means  the  additional 
height,  which  if  added  to  the  outer  rail 
in  a  curve,  at  the  designated  vehicle 
speed,  would  provide  a  single  resultant 
force,  due  to  the  combined  effects  of 
Mreight  and  centrifugal  force  on  the 
vehicle,  having  a  direction 
perpendicular  to  the  plane  of  the  track. 

Cant,  rail  means  a  rail's  ipward 
inclination. 

Contrail  means  the  longitudinal 
structiual  member  at  the  intersection  of 
the  side  wall  and  the  roof  of  a  rail 
vehicle. 

Central  traffic  control  means  the 
system  of  railroad  operation  in  which 
the  movement  of  trains  over  routes  and 
through  blocks  on  a  designated  section 
of  track  or  tracks  is  directed  by  signals 
controlled  from  a  designated  point 

Compound  fissure  means  a 
progressive  fracture  originating  in  a 
horizontal  split  rail  head  which  taraa 
up  or  down  in  the  head  of  the  rail  as  a 
smooth,  bright,  or  dark  surface 
progressing  until  substantially  at  a  right 
angle  to  the  length  of  the  rail. 
Compound  fissures  require  examination 
of  both  faces  of  the  fracture  to  locate  the 
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horizontal  split  head  from  which  they 
originate. 

Continuous  welded  rail  (CWR)  means 
rail  that  has  been  welded  together  into 
lengths  exceeding  120  m  (394  ft). 

Craclc,  rolling  stock  means  a  fracture 
without  complete  separation  into  parts, 
except  that  castings  with  shrinkage 
cracks  or  hot  teare  that  do  not 
significantiy  diminish  the  strength  of 
the  member  are  not  considered  to  be 
cracked. 

Crash  energy  management  means  an 
approach  to  the  design  of  passenger  rail 
equipment  which  controls  the 
dissipation  of  energy  during  a  collision 
to  protect  the  occupied  volumes  from 
crushing,  and  to  limit  the  decelerations 
on  passengers  and  crew  in  those 
volumes.  This  may  be  accomplished  by 
designing  eneigy-absoibing  structures  of 
low  strength  in  the  unoccupied  volumes 
of  a  rail  vehicle  or  passenger  train  to 
collapse  in  a  controlled  fashion,  while 
providing  higher  structural  strength  in 
the  occupied  voliunes.  Energy 
deflection  can  also  be  part  of  a  crash 
eneigy  management  approach.  Crash 
eneigy  management  can  R^  used  to  help 
provide  antidimbing  resistance  and  to 
reduce  the  risk  of  train  buckling  during 
a  coUision. 

Crew  meens  the  complement  of  crew 
memben  assigned  to  operate  a  train. 

Crew  memom  means  a  Railroad 
employee  called  to  perform  service 
covered  by  49  U.S.C.  21103  and  8ub|ect 
to  the  Railroad's  operating  rules  and 
program  of  operational  tests  and 
inspections  required  in  this  rule. 

Critical  buckling  stress,  means  the 
minimum  stress  necessary  to  initiate 
buckling  of  a  structural  member. 

Critical  software  means  software 
whose  failure  could  have  an  impact  on 
safety,  or  could  cause  large  social  or 
financial  loss. 

Damaged  rail  means  any  rail  broken 
or  infured  by  accidents,  wrecks.  In^ricen 
wheels,  flat  wdieels.  unbalanced  wheels, 
slipping  or  similar  causes. 

Desired  rail  installation  temperature 
mnge  means  the  rail  temperature  range 
in  a  specific  geographical  area,  at  which 
fiorces  in  CWR  installed  in  that 
tempentun  range  should  not  cause  a 
track  buckle  in  extreme  heat,  w  a  putt- 
apart  during  extreme  cold  weather. 

DetailfitKtttn  meens  a  |»oyessive 
fracture  originatiDg  at  or  ne«r  die 
sur&ce  of  the  rail  head.  Thaae  fractures 
do  not  include  tzansvene  fissures, 
compotmd  fissures,  or  other  defiscts 
which  have  ori^ns  internal  to  the  raiL 
Detail  fractures  may  arise  from  «hAUingj 
head  checks,  er  flaking  of  the  rail. 

Disturbed  track  means  track  having 
reduced  resistance  to  lateral  or 
longitudinal  movement,  or  both,  as  a 


result  of  the  disturbance  of  the  roadbed 
or  ballast  by  track  maintenance  or  any 
other  event 

Emergency  application  means  a  brake 
application  which  results  from  an 
emergency  reduction. 

Emergency  reduction  means  a 
depletion  of  brake  pipe  pressure  at  a 
rate  sufGcientiy  rapid  to  move  the 
operating  valve  to  emeigency  position. 

Employee  or  Railroad  employee 
means  any  employee  of,  contractor  of,  or 
employee  of  a  contractor  of,  the 
Railroad. 

End  structure  means  the  main  support 
projecting  upward  from  the  floor  or 
underfiame  of  a  power  car,  locomotive, 
trailer  car  or  other  rail  vehicle.  The  end 
structure  is  securely  attached  to  the 
underframe  at  each  end  of  a  rail  vehicle. 

Engine  bum  fracture  means  a 
progressive  fractiire  originating  in  spots 
where  driving  wheels  have  slipped  on 
top  of  the  rail  head.  In  developing 
downward,  such  fractiires  frequentiy 
resemble  the  compound  or  transverse 
fissures,  with  which  they  shoidd  not  be 
confused  or  classified. 

Event  recorder  means  a  device, 
designed  to  resist  tampering,  that 
moniton  and  records  data  on  train 
speed,  direction  of  motion,  time, 
distance,  throttie  position,  brake 
applications  and  operations  (including 
train  brake,  independent  brake,  and.  if 
so  equipped,  electric  hnke  applications 
and  operations)  and.  where  the 
locomotive,  including  a  power  car,  is  so 
equipped,  cab  signal  aspect(s),  over  the 
most  recent  48  hours  of  operation  ai  the 
elecbical  system  of  the  locomotive  on 
which  it  is  installed. 

Failsafe  means  a  charactnistic  of  a 
system  or  its  elements  that,  upmi  any 
bilure  or  malfunction  affecting  safety, 
will  cause  the  system  to  revwt  to  a  state 
that  is  known  to  be  safs. 

Fault  tolerant  architecture  means  the 
built-in  capability  of  a  system  to  provide 
continued  full  or  continued  limited 
operation  in  the  presence  of  a  Hmit^^ 
number  of  faults  or  failures  of  dn 
system,  such  as  a  defsct  in  a  hardware 
device  or  component,  or  an  inconect 
step,  process  or  data  definition  in  a 
conuHiter  program. 

Fbttened  head  or  flattened  rail  means 
a  short  loogth  of  rail,  not  a  joint,  which 
has  flitftened  out  across  the  width  of  the 
rail  head  to  a  depth  of  10  nun  (0.4  in) 
or  mora  below  the  rest  of  the  raiL 
Flattened  rail  oocunences  have  no 
repetitive  regularity  and  ttius  do  not 
include  coRugatioes.  and  have  no 
apparent  loc^zed  cause  such  as  a  weld 
or  engine  bum.  Their  individual  length 
is  relatively  short,  as  compared  to  a 
conditioD  such  as  head  flow  on  the  low 
rail  of  curves. 


Fu77  service  application  means  a  brake 
application  which  results  from  one  or 
more  brake  pipe  reductions  sufBcient  in 
amoimt  to  cause  a  full  service  reduction. 

Full  service  reduction  means  a  service 
reduction  sufBcient  in  amount  to  cause 
equalization  of  pressure  in  brake 
cylinder  with  pressure  in  the  reservoir 
from  which  compressed  air  is  suppUed 
to  brake  cylinder. 

Glazing,  end-facing  means  a  glaring 
panel  located  where  a  line 
perpendicular  to  the  exterior  surface  of 
the  panel  makes  a  vertical  or  horizontal 
angle  of  50  degrees  or  less  with  the 
longitudinal  center  line  of  the  rail 
vehicle  in  which  the  panel  is  installed. 
A  glazing  panel  that  curves  so  as  to  meet 
the  definition  for  both  side-focing  and 
end-facing  glazing  is  end-facing  glaring 

Glazing,  exterior  means  a  glaring 
panel  that  is  an  int^ral  part  of  the 
exterior  skin  of  a  rail  vehicle  «vith  a 
surface  exposed  to  the  outside 
environment. 

Glazing  frame  means  the  arrangement 
used  to  install  the  glaring  into  the 
structure  of  a  rail  vehicle. 

Glazing,  interior  means  a  glaring 
panel  with  no  surface  exposed  to  the 
outside  environment  and  which  is  * 
I»otected  from  [Mojectiles  by  the 
structure  of  a  rail  vtriiicle. 

Glazing,  side-fodng  means  a  glaring 
panel  located  wh««  a  line 
popendicular  to  the  exterior  surface  of 
the  pcmel  makes  an  angle  of  more  than 
50  degrees  with  the  longitudinal  center 
line  of  the  rail  vehicle  in  which  the 
panel  is  installed. 

Grade  Crossing  means  a  location 
where  a  public  highway,  road,  or  street 
or  private  roadway,  including  associated 
sidewalks  and  pathways,  crosses  one  or 
more  railroad  tracks  at  grade. 

Handrails  means  safety  ^ipUances 
installed  on  eithm  mde  of  a  rail  vehicle's 
exterior  doon  to  assist  passengers  and 
crew  to  safely  board  and  depart  the 

VOlttCi0> 

Head  and  power  means  electrical 
power  provided  on  board  d» 
locomotive  of  a  passenger  train  to  serve 
the  train. 

ISgh  voltage  means  an  electrical 
potential  oi  more  dian  150  volts. 

Home  c^na/ meuBS  a  roadway  signal 
at  the  entrance  to  a  route  or  block  to 
govern  trains  entering  and  using  thiA 
route  or  block. 

Horizontal  split  head  means  a 
horiaontal  pro^essive  defect  originating 
inside  of  tba  rail  head,  usually  6  mm 
(0.25  in)  m  more  below  the  running 
sur&ce  and  progressing  horizontally  in 
all  directions,  and  genweny 
accompanied  by  a  flat  spot  on  the 
running  surfece.  The  d^isct  ^>peais  as 


65534  Faderal  Register  /  Vol.  82,  No.  239  /  Friday,  December  12.  1997  /  Proposed  Rules 


a  crack  lengthwise  of  the  rail  when  it 
reaches  the  side  of  the  rail  head. 

Hunting  oscillations  means  a 
sustained  cyclic  oscillation  of  the  truck 
which  is  evidenced  by  lateral 
accelerations  in  excess  of  0.4g  root  mean 
square,  mean-removed,  for  2  seconds. 

In  passenger  service/in  revenue 
service  means  a  train  or  p«usenger 
equipment  that  is  carrying,  or  available 
to  carry,  passengers.  Passengers  need 
not  have  paid  a  Cue  in  order  for  the 
equipment  to  constitute  In  passenger  or 
revenue  service. 

In  service  means  equipment  subject  to 
this  that  is  in  passenger  or  revenue 
service,  unless  the  equipment: 

(1)  Is  being  handled  in  accordance 
with  §  243.15,  as  applicable; 

(2)  Is  in  a  repair  shop  or  on  a  repair 
track;  or 

(3)  Is  on  a  storage  track  and  is  not 
carrying  passengers. 

Indication  locking  means  electric 
locking  which  directly  prevents  the 
operation  of  a  switch  or  other  operative 
unit,  in  case  another  unit  which  should 
op«ata  first  Gails  to  make  the  required 
movonMnt. 

Interior  fittings  means  any  component 
in  the  passenger  compartment  which  is 
mounted  to  the  ceiling,  sidewalls  or  end 
weUa  and  which  projects  into  the 
paaaangnr  compartment  more  than  25 
mm  (1  In.)  from  the  surface  or  surfaces 
to  which  it  is  mounted.  Interior  fittings 
do  not  include  seats,  windows,  side 
wall,  end  wall,  floor,  door  pockets  and 
ceiling  lining  materials. 

biteriocking  means  an  arrangement  of 
signals  and  signal  appliances  so 
interconnected  that  their  movements 
must  succeed  each  other  in  proper 
sequence  and  which  may  be  operated 
manually  or  automatically. 

Interlocking  block  limits  means  the 
traclLS  between  the  opposing  home 
signals  of  an  interlocking. 

Knowingly  means  having  actual 
knowledge  of  the  facts  that  give  rise  to 
a  violation,  or  knowledge  that  a  ' 
reasonable  person  acting  in  the 
circumstances  and  exercising  reasonable 
care  would  have. 

Linear  static  analysis  means  an 
analysis  of  the  stresses  in  a  structure 
under  load,  for  which  the  loads  are 
constant  and  the  loads  do  not  cause 
permanent  deformation  to  the  structiuv. 

Locomotive  means  a  piece  of  on-track 
equipment  other  than  hi-rail, 
specialized  maintenance  or  other 
similar  equipment  that  may  consist  of 
one  or  more  units  operated  from  a  single 
control  stand — 

(1)  With  one  or  more  propelling 
motors  designed  for  moving  other 
equipment; 


(2)  With  one  or  more  propelling 
motors  designed  to  transport  freight, 
passenger  traffic  or  both;  or 

(3)  Without  propelling  motors  but 
with  one  or  more  controls.  This  term 
does  not  include  locomotives  propelled 
by  steam  power. 

Locomotive,  controlling  means  the 
locomotive  from  which  the  locomotive 
engineer  exercises  control  over  the  train. 

Longitudinal  means  in  a  direction 
parallel  to  the  normal  direction  of  travel 
of  a  rail  vehicle. 

Luminescent  material  means  a 
material  that  absorbs  light  energy  when 
ambient  levels  of  light  are  high  and 
emits  this  stored  energy  when  ambient 
levels  of  light  are  low.  malung  the 
material  appear  to  alow  in  the  daik. 

L/V  ratio  means  me  ratio  of  the  lateral 
force  that  any  wheel  exerts  on  an 
individual  rail  to  the  vertical  force 
exerted  by  the  same  wheel  on  the  rail. 

MIL-STD-882C  means  a  military 
standard  issued  by  the  United  States 
Department  of  Defense  to  provide 
uniform  requirements  for  developing 
and  implementing  a  system  safety 
program  to  identify  and  then  eliminate 
the  hazards  of  a  system  or  reduce  the 
associated  risk  to  an  acceptable  level. 

Main  track  means  a  principal  track, 
other  tlian  an  auxiliary  tracks  designated 
by  timetable  or  special  instructions,  and 
upon  which  trains  are  authorized  to 
operate  by  one  or  more  of  the  following 
explicit  methods  of  control:  timetable/ 
train  order,  signal  indication,  yard 
limits,  or  some  form  of  direct  train 
control. 

Mariner,  block  section  means  a  marker 
located  at  the  boundary  between 
adjoining  block  sections. 

Maiker,  route  origin  means  a  marker 
that  is  equipped  with  a  proceed  light 
signal,  located  at  the  beginning  of  a 
route. 

Marker,  shunting  means  a  special 
marker,  which  is  equipped  with  a 
shunting  light,  that  is  used  for  tiun  back 
operations  where  no  route  origin  marker 
exists. 

Marker,  signaling  means  a  marker 
used  in  open  track,  located  at  the 
boundaries  between  each  block,  to 
indicate  spacing  information. 

Mechanical  stabilization  means  a 
procedure  used  to  restore  track 
resistance  to  disturbed  track  following 
certain  maintenance  operations.  This 
procedure  may  incorporate  dynamic 
track  stabilizers  or  ballast  consolidators, 
which  are  units  of  work  equipment  tiiat 
are  used  as  a  substitute  for  the 
stabilization  action  provided  by  the 
passage  of  tonnage  trains. 

Occupied  volume  means  the  spaces  of 
a  vehicle  where  passengers  or  crew  are 
normally  located  during  service 


operation,  such  as  the  operating  cab  and 
passenger  seating  and  sleeping  areas. 
Vestibules  are  typically  not  considered 
occupied,  except  when  in  use  as  a 
control  cab. 

Override  means  to  climb  over  the 
normal  coupling  or  side  buffers  and 
linking  mechanism  and  impact  the  end 
of  the  adjoining  vehicle  or  unit  above 
the  underframe. 

Permanent  deformation  means  a 
permanent  change  in  the  shape  of  a 
structiual  member. 

Person  means  all  categories  of  entities 
covered  under  1  U.S.C.  1,  including  but 
not  limited  to  the  following:  a  railroad; 
a  manager,  supervisor,  official,  or  other 
employee  or  agent  of  a  railroad;  any 
owner,  manutacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor. 

Piped  rail  means  a  vertical  split  in  a 
rail,  usually  in  the  web,  due  to  failure 
of  the  shrinkage  cavity  in  the  ingot  to 
unite  in  rolling. 

Power  car  means  a  type  of  locomotive 
at  the  leading  or  trailing  end,  or  both, 
of  a  trainset  which  has  a  locomotive 
engineer  cab  and  propelling  motors  that 
move  the  trainset:  when  at  the  leading 
end  of  the  trainset,  the  unit  from  which 
the  locomotive  engineer  controls  the 
trainset 

Qualified  person  means  a  person 
determined  by  the  Railroad  to  have  the 
knowledge  and  skills  necessary  to 
perform  one  or  more  functions  required 
by  this  rule.  The  Railroad  determines 
the  qualifications  and  competencies  for 
employees  designated  to  perform 
various  functions  in  the  manner  set 
forth  in  this  rule. 

Rail  anchors  means  those  devices 
which  are  attached  to  the  rail  and  bear 
against  the  side  of  the  crosstie  to  control 
longitudinal  rail  movement.  Certain 
types  of  rail  fasteners  also  act  as  rail 
anchors  and  control  longitudinal  rail 
movement  by  exerting  a  downward 
clamping  force  on  the  upper  surface  of 
the  rail  base. 

Rail  temperature  means  the 
temperature  of  the  rail,  measured  with 
a  rail  thermometer. 

Railroad  equipment  means  all  trains, 
trainsets.  rail  cars,  locomotives,  and 
maintenance  vehicles  owned  or  used  by 
the  Railroad. 

Railroad  operation  means  any 
movement  of  a  train,  trainset. 
locomotive,  on-track  equipment,  or 
track  motor  car,  singly  or  in 
combination  with  other  equipment,  on 
the  track  owned  or  operated  by  the 
Railroad. 
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Railroad,  the  means  the  company, 
also  known  as  the  Florida  Overland 
eXpress  (FOX),  which  owns  and 
operates  the  high  speed  rail 
transportation  system  coimecting 
Orlando,  Niiami,  and  Tampa  and  which 
is  responsible  for  compliance  with  all 
aspects  of  this  rule. 

nedundiuicy  means  the  existence  in  a 
sjTstem  of  more  than  one  means  of 
accomplishing  a  given  function,  with 
those  means  so  arranged  that  if  one 
means  of  accomplishing  a  function  fails 
then  another  performs  the  function. 
Redundancy,  active  means  that  all 
redundant  items  are  operating 
simidtaneoiuly  rather  than  being 
activated  when  needed. 

Redundant  system  means  a  piece  of 
equipment  or  a  system  that  duplicates 
the  essential  function  of  another  piece 
of  equipment  or  system  to  the  extent 
that  either  may  perform  the  required 
function  regardless  of  the  state  of 
operation  or  failure  of  the  other. 

Refiesher  training  means  periodic 
retraining  required  and  imposed  by  the 
Railroad  for  employees  or  contractors  to 
remain  certified  to  perform  specific 
equipment  inspection,  testing,  or 
maintenance  functions. 

Repair  point  means  a  location 
designated  by  the  Railroad  where 
repairs  of  the  type  necessary  occur  on  a 
regular  basis,  and  that  contains  all 
fecilities.  tools,  and  qualified  employees 
required  to  make  necessary  repairs. 
Rollover  strength  means  strength 
needed  to  protect  the  structural  integrity 
of  a  rail  vehicle  in  the  event  the  vehicle 
leaves  the  track  and  impacts  the  groimd 
on  its  side  or  roof. 

Roof  rail  means  the  longitudinal 
structural  member  at  the  intersection  of 
the  side  wall  and  the  roof  sheathing. 

Route  locking  means  electric  locking, 
effective  when  a  train  passes  a  signal 
displaying  an  aspect  for  it  to  proceed, 
which  prevents  the  movement  of  any 
switch,  movable-point  frog,  or  derail  in 
advance  of  the  train  within  the  route 
entered.  It  may  be  so  arranged  that  as  a 
train  clears  a  track  section  of  the  route, 
the  locidng  affecting  that  section  is 
released. 

Safety  appliance  means  an  appliance, 
required  under  49  U.S.C.  chapter  203, 
excluding  power  brakes.  The  term 
includes  automatic  couplers, 
handbrakes,  sill  steps,  handholds, 
handrails,  or  ladder  treads  which  are 
made  of  steel  or  a  material  of  equal  or 
greater  mechanical  strength  us»d  by  the 
traveling  public  and  Railroad  employees 
that  provides  a  means  for  safe  coupling, 
uncoupling,  or  ascending  or  descending 
Railroad  equipment. 

Safety-critical  means  a  component, 
system  or  task  that,  if  not  available,  not 


performed,  or  not  performed  correctly, 
increases  the  risk  of  damage  to 
equipment  or  injury  to  a  passenger, 
crew  member,  or  other  pwson. 

Safety  measurement  criterion  means  a 
measurement  limit  or  observation 
threshold  used  to  trigger  the  duty  to  talrw 
corrective  action  to  prevent  a  serious 
safety  problem  finm  developing. 
Measurements  may  be  taken  manually 
or  by  reliable  sensors. 

Semi-permanently  coupled  means 
coupled  by  means  of  a  drawbar  or  other 
coupling  mechanism  that  requires  tools 
to  perform  the  uncoupling  operatioiL 
Coupling  and  uncoupling  of  each  unit 
in  a  train  can  be  performed  safaly  only 
while  at  a  maintenance  or  shop  location 
where  personnel  can  safely  get  under  a 
unit  or  between  units. 

Service  application  meaiu  a  brake 
application  which  results  from  one  or 
more  service  reductions. 

Service  reduction  means  a  decrease  in 
brake-pipe  pressure,  usuaUy  of  from  5  to 
25  poimds,  at  a  rate  sufficiently  rapid  to 
move  the  operating  valve  to  service 
position,  but  at  a  rate  not  rapid  enough 
to  operate  the  valve  to  emergency 
position.  Quick  service  is  tliat  feature  of 
the  operating  valve  which  provides  for 
local  reduction  of  brake-pipe  pressure. 
Shear  strength  means  the  ability  of  a 
structiual  member  to  resist  forces  or 
components  of  forces  acting 
perpendicular  to  compression  or  tension 
forces,  or  both,  in  the  member. 

Shock  absorbent  material  means 
material  designed  to  prevent  or  mitigate 
injuries  due  to  impact  by  yielding  and 
absorbing  much  of  the  energy  of  impact. 

Side  posts  means  main  vertical 
structural  elements  in  the  sides  of  a  rail 
vehicle. 

Side  sills  means  that  portion  of  the 
underframe  or  side  at  the  bottom  of  the 
rail  vehicle  side  wall. 

Soft  conversion  means  a  dimension 
taken,  typically  from  a  product  or 
component  of  a  product,  already 
designed  and  manufactured  to  English 
system  dimensions,  and  expressing  that 
dimension  to  nearly  equivalent  Eoiglish 
or  metric  dimensions. 

Spall,  glazing  means  small  pieces  of 
glazing  that  fly  off  the  back  surface  of 
glazing  when  an  object  strilies  the  front 
surface. 

Speed,  maximum  authorized  means 
the  speed  at  which  trains  are  permitted 
to  travel  safely,  as  determined  by  all 
operating  conditions  and  signal  aspects. 

Speed,  maximum  revenue  service 
means  a  speed  of  200  mph. 

Speed,  maximum  safe  operating 
means  the  highest  speed  at  which  train 
braking  may  occur  without  thermal 
damage  to  the  discs  or  wheels. 


Speed,  restricted  means  a  speed  that 
will  permit  stopping  within  one-half  the 
range  of  vision,  but  not  exceeding  20 
mpL 

Speed,  slow  means  a  speed  not 
exceeding  20  mph. 

Split  web  means  a  lengthwise  crack 
along  the  side  of  the  web  of  a  nil  and 
extending  into  or  through  it 

Superelevatioa  means  the  actual 
elevation  of  the  outside  rail  above  the 
inside  rail. 

System  headquarters  means  the 
location  designated  by  the  RaUroad  as 
the  primary  office  for  the  Railroad 
system. 

System  safety  plan  means  a  document 
produced  by  the  Railroad  that  states  in 
detail  the  techniques,  procedures,  and 
tests  to  follow  to  reduce  hazards  and 
unsafe  conditions  to  the  lowest  level 
possible  through  the  most  effective  use 
of  available  resources.  The  system  safety 
plan  is  used  as  part  of  the  design 
process  to  enstue  that  the  equipment 
and  system  meets  all  Federal  safety 
standards  and  the  Railroad's  safety 
design  requirements. 

System  safety  program  means  the 
activities  described  in  the  system  safety 
plan  to  be  performed  to  ensure  that  the 
Railroad's  equipment  and  operations 
meet  all  Federal  safety  standards  and 
the  Railroad's  safety  design 
requirements. 

Target  distance  means  the  distance 
from  the  front  of  the  train  to  the  target 

Target  speed  means  the  mnyimiin^ 
speed  limit  which  takes  effect  at  the 
target 

Terminal  means  the  starting  point  or 
ending  point  of  a  single  scheduled  trip 
for  a  train.  Normally,  this  location  is 
where  the  trainset  would  reverse  its 
direction. 

TGV  means  a  high  speed  rail  system 
currently  in  use  in  France,  on  which 
some  of  the  equipment  and  operations 
to  be  utilized  by  the  Railroad  subject  to 
the  requirements  of  this  rule  are  based. 

Thrust  tube  means  the  structural 
members  in  the  trailer  car  end 
underframe  that  transmit  longitudinal 
loads  from  the  cross  member  located  at 
the  end  of  the  trailer  to  the  Car  body 
side  sills. 

Tight/kinky  rail  means  continuous 
welded  rail  that  exhibits  minute 
alignment  irregularities,  which  indicate 
that  the  rail  is  undergoing  a  level  of 
compression  at  which  it  may  deform 
unacceptably. 

Time  locidng  means  electric  locking, 
which  after  a  signal  has  been  caused  to 
display  an  aspect  to  proceed,  prevents, 
until  after  the  expiration  of  a 
predetermined  time  interval  after  such 
signal  has  been  caused  to  display  its 
most  restrictive  aspect,  the  operation  of 
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any  itvltch.  movabls-point  frog,  or 
derail  in  the  route  govomed  by  that 
signal,  and  which  •  revents  an  aspect  to 
proceed  from  being  displayed  for  any 
conflicting  route. 

Track  acceleration  measurement 
system  means  an  on-track  vehicle  used 
to  measure  lateral  truck  accelerations, 
lateral  carbody  accelerations,  and 
vertical  carbody  accelerations.  A 
Melusine  car.  used  on  the  French  TGV, 
is  a  type  of  track  acceleration 
measurement  system. 

rracJt  geometry  measurement  system 
means  an  on-track  vehicle  used  to 
measure  track  surface,  warp,  alignment, 
and  gage.  The  vehicle  typically  has  eight 
axles  spaced  synunetrically  from  the 
centarline  of  the  vehicle  and  conducts 
measurements  by  means  of  mechanical 
contact  A  Mauzin  car.  used  on  the 
French  TGV,  is  a  type  of  track  geometry 
measurement  system. 

Track  lateral  resistance  means  the 
resistance  provided  by  the  rail/crosstie 
structure  against  lateral  displacement. 

Track  longitudinal  resistance  means 
the  resistance  provided  by  the  rail 
anchors/rail  fasteners  and  the  ballast 
section  to  the  rail/crosstie  structure 
against  longitudinal  displacement. 

Traffic  locking  means  electric  locking 
which  prevents  changing  the  direction 
of  traffic  on  a  section  of  track  while  that 
section  is  occupied  or  while  a  signal 
displays  an  aspect  for  a  movement  to 
proceed  into  that  section. 

Trailer  car  means  a  unit  of  a  trainset 
designed  to  provide  transportation  for 
passengers,  baggage,  or  mail. 

Train  means  a  combination  of  a  single 
power  car  or  locomotive  with  any  other 
power  car,  locomotive,  trailer  car.  or 
maintenance  car.  This  term  includes  a 
trainset. 

Train-induced  forces  means  the 
vertical,  longitudinal,  and  lateral 
.  dynamic  forces  which  are  generated 
during  train  movement  and  which  can 
contribute  to  the  buckling  potential  of 
track. 

Trainset  means  a  passenger  train 
including  the  locomotive(s)  and  power 
car(s)  and  passenger  cars  that  are  semi- 
permanently coupled  to  operate  as  a 
single  unit.  The  individual  components 
are  uncoupled  only  for  emergencies  or 
maintenance  conducted  in  repair 
facilities. 

Transmission  beacon  to  locomotive 
(TBLj  means  the  system  which  provides 
interface  between  the  interlocking  signal 
system  and  the  automatic  train  control 
system  used  by  the  Railroad,  resulting 
in  the  proper  speed  and  location  of  all 
train  movements. 

Transverse  fissure  means  a 
progressive  crosswise  fracture  starting 
from  a  crystalline  center  or  nucleus 


inside  the  head  from  which  it  spreads 
outward  as  a  smooth,  bright,  or  daric, 
round  or  oval  surface  substantially  at  a 
right  angle  to  the  length  of  the  rail.  The 
distinguishing  features  of  a  transverse 
fissure  from  other  types  of  fractures  or 
defects  are  the  crystalliiie  center  or 
nucleus  and  the  nearly  smooth  siuface 
of  the  development  which  surrounds  it. 

Trip  means  the  length  of  any  single- 
direction,  scheduled  )oumey  taken  by  a 
trainset  Once  a  trainset  completes  a 
turnaround  at  a  station  or 
predetermined  location  along  the  right- 
of-way.  a  new  trip  begins. 

Two-out-of-thnee  voting  architecture 
meaiu  three  independent  processors 
operating  on  dissimilar  software  in  such 
a  manner  so  as  to  compare  the  software 
output  from  each  processor  to  ensiure 
that  safety-critical  results  are  identical. 
If  one  processor  produces  an  {uiswer 
inconsistent  with  the  other  two 
processors,  the  conflicting  processor  is 
taken  off-line  and  the  two  remaining 
processors  continue  to  compare  with 
each  other,  and  drive  safety-critical 
commands,  only  so  long  as  they  both 
agree.  If  the  remaining  two  processors 
fisil  to  agree,  the  system  ceases  to  issue 
safety-critical  commands,  shuts  down, 
and  assumes  a  safe  state. 

Uncoupling  mechanism  mecms  the 
arrangement  for  operating  the  coupler 
by  any  means. 

Underframe  means  the  lower 
horizontal  structure  of  a  car  body. 

Unit  means  car.  trailer  car,  power  car 
or  locomotive  of  any  type.  For 
articulated  equipment  a  imit  means  a 
piece  of  equipment  located  between  two 
trucks. 

Unoccupied  volume  means  the 
sections  of  the  passenger  vehicle  or 
power  vehicle  which  do  not  contain 
seating  and  are  not  normally  occupied 
by  passengers  or  crew. 

Validation  means  the  process  of 
evaluating  a  system  or  component 
during  or  at  the  end  of  the  development 
process  to  determine  whether  it  satisfies 
specified  requirements. 

Vehicle,  rail  means  a  car,  trailer  car, 
locomotive,  power  car,  or  similar 
vehicle.  ' 

Verification  means  the  process  of 
evaluating  a  system  or  component  to 
determine  whether  the  products  of  a 
given  development  phase  satisfy  the 
conditions  imposed  at  the  start  of  that 
phase. 

Vertical  split  head  means  a  vertical 
split  through  or  near  the  middle  of  the 
head  of  a  rail,  and  extending  into  or 
through  it.  A  crack  or  rust  streak  may 
show  under  the  head  close  to  the  web 
or  pieces  may  be  split  off  the  side  of  the 
heed. 


Vestibule  means  an  area  of  a  trailer  or 
passenger  car  that  normally  does  not 
contain  seating,  that  leads  frt>m  the 
seating  area  to  the  side  exit  doors. 

Vital  design  method  means  a  method 
of  designing  any  device,  circuit  or 
software  modide  used  to  implement  a 
function  essential  to  the  safe  operation 
of  trains,  such  that  the  probability  of  its 
foiling  to  return  to  the  prescribed  safe 
state  is  so  low  as  to  be  considered 
practically  nonexistent 

Vital  logic  processor  means  a 
processor  designed  and  operated 
according  to  vital  design  method. 

Warp  means  a  measure  of  the  change 
in  track  cant  over  a  short  distance. 

Window,  emergency  means  that 
segment  of  a  side  facing  glazing  location 
which  has  been  designed  to  permit 
rapid  and  easy  removal  during  a  crisis 
situation. 

Windshield  means  the  combination  of 
individual  units  of  glazing  material  of 
the  power  car  or  locomotive  that  are 
positioned  in  an  end  facing  glazing 
location. 

Yard  means  a  system  of  tracks  wdthin 
defined  limits  provided  for  the  making 
up  of  trains,  storing  of  cars  and  other 
purposes. 

Y7e/d  strength  means  the  stress  under 
which  a  material  will  exhibit  permanent 
deformation. 

f  249.7    neeponiMllty  for  compWence. 

(a)  The  Railroad  shall  not— 

(1)  Use.  haul,  permit  to  be  used  or 
hauled  on  its  line(s)  any  train  or 
passenger  equipment,  diat 

(i)  has  one  or  more  defects  not  in 
compliance  with  this  Part;  or 

(ii)  has  not  been  inspected  and  tested 
as  required  by  a  provision  of  this  Part; 
or 

(2)  Operate  over  any  track,  except  as 
provided  in  paragraph  (d)  of  this 
section,  that  has  one  or  more  conditions 
not  in  compliance  with  a  provision  erf 
this  Part,  if  the  Railroad  has  actual 
knowledge  of  the  facts  giving  rise  to  the 
violation,  or  a  reasonable  person  acting 
in  the  circumstances  and  exercising 
reasonable  care  would  have  that 
knowledge;  or 

(3)  Violate  any  other  provision  of  this 
Part 

(b)  For  purposes  of  this  rule, 
passenger  equipment  shall  be 
considered  in  use  prior  to  the  train's 
departure  as  soon  as  it  has  received,  or 
should  have  received,  the  inspection 
required  under  this  Part  for  movement 
and  is  ready  for  service. 

(c)  Although  many  of  the 
requirements  of  this  Part  are  stated  in 
terms  of  the  duties  of  the  Railroad, 
when  any  person  (including,  but  not 
limited  to,  a  contractor  performing 
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safety-related  tasks  imder  contract  to  the 
Railroad  subject  to  this  part)  performs 
any  function  required  by  this  Part,  that 
person  (whether  or  not  the  Railroad)  is 
required  to  perform  that  function  in 
accordance  with  this  Part 

(d)  For  purposes  of  this  Part,  the 
Railroad  operator  shall  be  responsible 
for  compliance  with  all  track  safety 
provisions  set  forth  in  Subpart  O.  When 
the  Railroad  operator  has  actual 
knowledge  of  the  facts  giving  rise  to  a 
violation,  or  a  reasonable  person  acting 
in  the  circumstances  and  exercising 
reasonable  care  would  have  knowledge 
that  the  track  does  not  comply  with  the 
reouirements  of  this  Part,  it  shall — 

(1)  Bring  the  track  into  compliance: 

(2)  Halt  operations  over  that  track; 

(3)  Continue  operations  over  the 
segment  of  noncomplying  track  at  a 
speed  of  10  mph  for  a  period  not  to 
exceed  30  days,  under  the  authority  of 
a  person  qualified  imder  section 
243.705  of  this  Part  to  supervise 
restorations  and  renewal  of  track  under 
traffic  conditions;  or 

(4)  Operate  in  accordance  with  the 
appropriate  operational  limits 
established  for  track  classes  1  through  5 
as  set  forth  in  49  CFR  part  213. 

{243.9    Enfofoeinent 

(a)  Civil  penalties.  Any  person  who 
vioUtes  any  requirement  of  this  Part  or 
causes  the  vioUtion  of  any  such 
requirement  is  subfect  to  a  civil  penalty 
of  at  least  $500  and  not  more  than 
$10,000  per  violation,  except  that, 
where  a  grossly  negligent  violation  or  a 
pattern  of  repeated  violations  has 
created  an  imminent  hazard  of  death  or 
injury  or  has  caused  death  or  injury,  a 
penalty  of  up  to  $20,000  per  violation 
may  be  assessed.  Penalties  may  be 
assessed  against  individuals  only  for 
willful  violations.  Each  day  a  violation 
continues  shall  constitute  a  separate 
offense.  See  49  CFR  part  209.  Appendix 
A  for  a  detailed  statement  of  agency 
civil  penalty  policy. 

(b)  Criminal  penalties.  Any  person 
who  knowingly  and  willfully  falsifies  a 
record  or  report  required  to  be  made 
under  this  Part,  or  knowingly  and 
willfully  fails  to  make,  prepare,  or 
preserve  such  a  record  or  report  may  be 
liable  for  criminal  penalties  of  a  fine  up 
to  $5,000,  imprisonment  up  to  two 
years,  or  both,  under  the  authority  of  49 
U.S.C.  21311. 

(c)  Other  remedies.  FRA  has  other 
enforcement  remedies  available  to  it, 
including  the  authority  to  seek 
injunctive  relief  and  to  issue 
compliance  orders,  special  notices  for 
repair,  orders  disqualifying  individuals 
frttm  safety-sensitive  service,  cmd 
emergency  orders.  FRA  may  use  these 


other  remedies,  in  addition  to  or  instead 
of  civil  or  criminal  penalties,  to  ensure 
the  system's  compliance  with  the 
Federal  railroad  safety  regulations  and 
statutes,  and  to  otherwise  address  safety 
concerns  with  respect  to  the  system. 


fa43.li 

Under  49  U.S.C  20106,  issuance  of 
this  Part  preempts  any  State  law.  rule, 
regulation,  order,  or  standard  covering 
the  same  subject  matter,  except  for  a 
provision  directed  at  an  essentially  local 
safety  hazard  if  that  provision  is 
consistent  with  this  part  and  does  not 
impose  an  undue  burden  on  interstate 
commerce. 

f  243.13   System  deacdpUon. 

(a)  General.  This  section  describes  the 
components,  operations,  equipmmt, 
systems,  and  geographic  limito  of  the 
Railroad's  high  speed  rail  system. 
Conditions  that  exceed  or  ctiffer  from 
the  description  set  forth  in  this  section 
are  prohibited.  In  addition,  the  Railroad 
shall  adhere  to  the  followring  general 
requirements: 

(1)  The  Railroad  shall  operate 
between  Miami.  Orlando,  and  Tampa. 
Florida  only.  Operation  beyond  these 
locations  is  prohibited  without  prior 
approval  by  FRA. 

(2)  The  Railroad  shall  not  under  any 
circumstance  exceed  200  mph,  and  at 
all  times  shall  operate  at  speeds 
consistent  with  all  requirements  of  this 
Part. 

(3)  The  Railroad  shall  not  transport  or 
permit  to  be  transported  any  product 
that  has  been  established  to  be  a 
hazardous  material  pursuant  to  49  CFR 
part  172,  as  amend^. 

(4)  The  Railroad  shall  not  permit 
smoking  on  any  trainset  while  that 
trainset  is  in  passenger  service. 

(b)  Right-of-Way.  (1)  The  Railroad 
shall  operate  on  a  completely  dedicated 
right-of-way.  The  Railroad  shall  not 
operate  or  conduct  joint  operations  with 
rail  freight  or  other  rail  passenger  traffic. 
Other  than  its  passenger  trainsets  and 
power  cars,  only  the  equipment  listed  in 
paragraph  (h)(6)  of  this  section  may  be 
operated  on  the  Railroad's  tracks. 

(2)  There  shall  be  no  public  at-grade 
crossings.  Animal  and  non-Railroad 
equipment  crossings  shall  be 
accomplished  by  means  of  an  imderpass 
or  overpass.  Private  at-grade  crossings 
shall  be  for  the  exclusive  use  of  the 
Railroad's  internal  operations. 

(3)  The  entire  perimeter  of  the 
system's  right-of-way  shall  be 
permanentiy  fenced. 

(4)  The  RaibxMd  shall  install  fall 
intrusion,  intrusion,  flood,  wind,  hot 
box  and  dragging  equipment  detectors 


in  accordance  with  the  requirements  set 
forth  in  Subpart  C 

(5)  Access  to  the  right-of-way  for 
roadway  worker  staff  or  emergency 
personnel  shall  be  provided  at  intervals 
not  to  exceed  3.2  km  (2  mi).  This  access 
shall  be  protected  against  entry  by 
unauthorized  persons. 

(6)  Throughout  the  length  of  the  ri^t- 
of-way,  the  Railroad  shall  install 
walkways,  located  at  a  safe  distance 
from  the  tracks,  at  a  minimiirrt  distance 
of  2.4  m  (7.87  ft)  from  the  outside  rail 
for  a  design  speed  of  350  km/h  (217 
mph).  The  walkways  shall  be  used 
primarily  for  track  and  right-of-way 
inspection,  and  when  required  by 
emergency  crews. 

(7)  The  right-of-way  shall  be  designed 
for  the  high  operating  speeds  planned 
which  necessifate  large  curve  radii  in 
both  the  horizontal  and  vertical  planes. 

(8)  The  Railroad  shall  record  all 
difficxdties  and  special  situations 
regarding  geology,  hydrology, 
settlement,  landslide,  concrete  and 
quality  criteria  that  arise  during 
construction  of  the  right-of-way.  Alter 
construction,  the  Railroad  shall  monitor 
the  stability  and  quality  standards  of 
structures  such  as  bridges,  vuducts  and 
.earth  structures. 

(9)  The  Railroad  shall  make  avaifable 
for  review  by  the  FRA  the  track  fayout 
drawings  which  show,  at  a  minimum, 
the  following  information: 

(i)  Length  of  straight  sections,  spirals 
and  curves,  ciuve  radius, 
superelevation,  superelevation 
variations,  gradients,  vertical  curve 
radii; 

(ii)  Turnouts  and  crossover  locaticm. 
technology  and  geometry; 

(iii)  Maximum  operating  speed  and 
allowable  cant  deficiencies; 

(iv)  Signal  boxes,  block  sectioning, 
wayside  signal  and  communication 
devices; 

(v)  Power  feeding  equipment  and  cut- 
out devices; 

(vi)  Location  of  accesses  to  the  right- 
of-way; 

(vii)  Designated  track  crossing 
locations  for  Railroad  personnel;  and 

(viii)  The  Railroad  shall  also  submit 
the  specifications  for  the  track  layout, 
permissible  track  forces,  components 
such  as  rail,  ballast,  ties,  rail  fasteners, 
switches. 

(10)  Highway  bridges.  In  order  to 
guarantee  a  clear  view  for  drivers  of 
motor  vehicles,  highway  bridges  shall 
be  constructed  in  a  straight  line  and 
sharp  bumps  shall  be  avoided. 
Protection  devices  shall  be  installed  to 
restrict  to  the  maximum  extent  possible 
motor  vehicles  from  falling  onto  the 
right-of-way. 
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(11)  Rail  bridges.  There  shall  be  no 
movable  bridges  in  the  Railroad's 
^stem.  Stationary  rail  bridges  located 
over  highways  shall  have  their 
foundations  protected  against  the 
impact  of  road  vehicles. 

(12)  Tunnels.  There  shall  be  no 
tunnels  in  the  Railroad's  system. 

(13)  ThicJc  Crossing  Device  for 
Roadway  Workers.  Crossing  of  the  tracks 
where  operations  occur  above  160  km/ 

h  (100  mph),is  not  permitted  except 
where  designated  track  crossing  devices 
ara  installed.  Such  track  crossing 
devioaa  shall  be  installed  at  all  locations 
whan  the  need  for  track  crossing  by 
woricers  is  expected  to  occur  on  a 
regular  basis,  such  as  turnout  areas  and 
substations. 

(14)  Emergency  Traffic  Stops. 
Emergency  traffic  stopping  or  slowing 
devices,  or  both,  shall  be  installed  at 
regular  intervals  on  both  sides  of  the 
tracks,  at  intervals  not  to  exceed  3.2  km 
(2  mi),  and  at  all  special  locations 
including  block  section  limits,  turnouts, 
substations  or  autotransformera.  Thoaa 
devices  shall  act  directly  on  the 
signaling  system  and  establish  voice 
connection  to  the  central  trafBc  control 
system. 

(c)  Railroad  system  components.  (1) 
System  safety  prxygfom.  The  Railroad 
shall  develop,  implement,  and  use  a 
comprehensive  system  safety  program, 
as  described  in  detail  in  Subpart  B  of 
this  Part,  to  ensure  the  identification, 
analysis,  resolution,  and  docnunentation 
of  all  safety-critical  processes  and 
hazards. 

(2)  Inspection,  testing,  and 
maintenance  procedures  and  criteria. 
The  Railroad  shall  develop,  implement 
and  use  a  system  of  inspection,  testing, 
maintenance  procedures  and  criteria, 
which  meet  the  standards  set  forth  in 
this  Part,  to  ensure  the  integrity  and  safe 
operation  of  the  Railroad's  equipment, 
infrastructure,  signal  system,  and  power 
distribution. 

(3)  Operating  practices.  The  Railroad 
shall  develop,  implement,  and  use 
operating  rules,  which  meet  the 
standards  set  forth  in  Subpiart  F  of  this 
Part,  which  are  based  on  the  practices 
and  procedures  used  on  the  French  TGV 
system,  to  ensure  the  integrity  and  safe 
operation  of  the  Railroad's  system. 

(4)  Emergency  preparedness  plan.  The 
Railroad  shall  develop,  implement,  and 
use  an  emergency  preparedness  plan, 
which  meets  the  standards  to  be  set 
forth  in  49  CFR  part  239,  to  reduce  the 
risk  of  injury  to  passengen  and 
employees  in  the  event  of  an  emergency. 
This  emergency  plan  shall  incorporate 
proven  safety  procedures  used  on  the 
Piench  TGV  system. 


(5)  Personnel  qualification 
requirements.  The  Railroad  shall 
develop,  implement,  and  use  a  training 
and  testing  program,  which  meets  the 
standards  set  forth  in  Subpart  H  of  thia 
Part,  to  ensure  that  all  personnel, 
including  Railroad  employees  and 
employees  of  Railroad  contracton, 
possess  the  skills  and  knowledge 
necessary  to  effectively  perform  their 
duties. 

(6)  System  qualification  tests.  The 
Railroad  shall  develop,  implement,  and 
use  a  series  of  operational  and  design 
tests,  which  meet  the  standards  set  forth 
in  Subpart  G  of  this  Part,  to  demonstrate 
the  safe  operation  of  system 
components,  and  the  system  as  a  whole. 

(dj  Track  and  infrastructure.  (1)  The 
Railroad  shall  construct  its  track  and 
infrastructure  to  meet  all  material  and 
operational  design  criteria,  within 
normal  acceptable  construction 
tolerances,  and  to  meet  the  requirements 
set  forth  in  Subpart  D  of  this  Part. 

(2)  The  Railroad  shall  operate  on 
nominal  standard  gage,  1.435  m  (56.5 
in.),  track. 

(3)  The  Railroad  s^  install  and 
operate  on  double  track  throughout  its 
entire  length,  with  a  minimum  nominal 
distance  between  track  centerlines  of  4.5 
m  (14.75  ft).  Generally,  each  track  will 
be  used  for  a  single  direction  of  traCBc, 
and  trains  will  not  overtake  each  other. 
The  Railroad  shall  install  crossover 
connections  between  the  double  track  at 
each  station,  and  at  regular  intervals 
along  the  line  to  permit  flexibility  in 
train  operations,  maintenance,  and 
emergency  rescue. 

(4)  The  Railroad's  track  shall  consist 
of  continuous  welded  rail  that  is  shop- 
welded  in  continuous  welded  strings  of 
approximately  396  m  (1,300  ft).  Once 
installed,  the  rail  will  be  field-welded  to 
form  one  continuous  track  segment.  The 
rail  shall  be  nominal  130-pound  rail,  or 
equivalent. 

(5)  The  Railroad  shall  install  concrete 
ties,  nominally  spaced  at  .6  m  (23.8  in.) 
center-to-center. 

(6)  The  Railroad  shall  use  ballast  to 
support  the  track  structure,  as  required 
by  Subpart  D  of  this  Part.  The  Railroad 
shall  use  ballast  that  does  not 
excessively  degrade  when  used  in 
combination  with  concrete  ties.  The 
ballast  shall  be  of  20-60  mm  (.8  to  2.4 
in.)  specification  and  la3rered  to  a 
nominal  depth  of  .35  m  (14  in.)  under 
the  ties. 

(7)  The  substructure  layer  shall 
consist  of  compacted  sandy  granular 
material,  20%  mayimuwi  fbies,  layered 
to  a  depth  selected  on  the  basis  of  the 
prepared  subgrade  and  ballast 
compatibility.  The  nominal  depth  of 
this  layer  will  be  .20  m  (8  in.). 


(8)  The  formation  layer  shall  consist 
of  compacted  granular  sandy  material, 
15%  mairiinum  fines,  layered  to  a  depth 
selected  on  the  basis  of  embankment 
and  ballast  compatibility.  The  nominal 
depth  of  this  layer  shall  be  .70  m  (27.6 
in.). 

(9)  The  embankment  shall  consiat  of 
compacted  granular  sandy  material, 
15%  maximum  fines,  layered  to  a  depth 
selected  on  the  basis  of  embankment 
and  ballast  compatibility.  The  nominal 
depth  of  this  layer  will  be  .80  m  (31.5 
in.). 

(10)  Excavated  decomposed  organic 
materials  shall  be  replaced  with 
compacted  granular  sandy  materials, 
20%  maximum  fines. 

(11)  Mainline  high  speed  movable 
frog  turnouts  shall  be  the  same  as  those 
developed  for  and  used  on  the  TGV 
lines  in  France. 

(12)  In  yards  and  maintenance 
fecilities,  where  operations  will  be  at 
lower  speeds,  the  Railroad  shall  install 
50  kg/m  (100  lb/yd)  rail,  a  reduced 
ballast  thickness  of  25  cm  (10  in.),  and 
concrete  or  timber  ties  at  tiimouts  with 
SO  kg/m  (100  lb/yd)  rail  or  equivalent. 

[e]  Signal  system.  (1)  The  Kailroad's 
signal  system  shall  include  an  automatic 
train  control  system  (ATC),  interlocking 
equipment,  wayside  detectors,  and 
centralized  traffic  control  (CTC). 

(2)  The  Railroad's  ATC  shall  be  a 
transmission  beacon-to-locomotive 
system,  and  shall  interfece  with  the 
interlocking  system.  The  interlocking 
system  shall  generate  movement 
authorizations,  and  the  transmission 
beacon  system  will  notify  the  po%ver  car 
and  locomotive  engineer  of  movement 
information. 

(3)  The  Railroad's  ATC  shall 
incorporate  speed  and  distance-to-go 
principles;  safefy-based  multiple 
processor  architecture  and  on-board 
equipment:  wayside  encoders  that  send 
messages  through  the  track  beacons  and 
short  cable  loops,  and  provide 
notifications  of  upcoming  curves  and 
gradients,  distances  to  point,  and  speed 
restrictions;  and  on-board  equipment 
that  calculates  the  braking  curve 
requirements  with  respect  to  the  data 
received. 

(4)  The  Railroad's  ATC  shall  provide 
continuous  speed  monitoring  and 
interfece  with  the  train  braking  systems. 
The  ATC  shall  initiate  braking  to  control 
speed  in  the  event  the  locomotive 
engineer  exceeds  the  maximum 
authorized  speed. 

(5)  The  on-board  ATC  computers  shall 
be  baaed  on  a  two-out-of-three  voting 
architecture.  Operations  shall  be 
accomplished  by  the  use  of  three 
processors  that  shall  operate 
simultaneously. 
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(6)  The  Railroad's  ATC  shall  receive 
information  from  interiockings,  that 
shall  be  transmitted  to  on-board 
equipment  through  track  beacons  and 
short  cable  loops.  Track  beacons  shall 
transmit  speed  limit  and  line  data  for 
each  block  section.  Cable  loops  shall  be 
used  for  specific  local  information  and, 
at  the  end  of  each  block  section,  for 
permission  to  proceed. 

(7)  Braking  profiles  shall  be  calculated 
in  the  on-board  controller  to  comply 
with  necessary  speed  limits  and  target 
points  determined  by  the  track  profile 
and  wayside  equipment  data. 

(8)  Each  blod:  section  will  be  denoted 
by  a  block  section  maiker.  On  open  line, 
block  sections  shall  be  equipped  with 
one  train  detection  system  each.  In  areas 
managed  by  interiockings,  the  length  of 
the  section  will  vary  according  to  the 
conjuration  of  the  line. 

(9n^ck  circuits  shall  be  of  two 
types: 

(i)  Jointless  audio  fi^uency  track 
circuits  shall  be  used  on  the  main  line; 
in  crossover  areas,  these  circuits  urill  be 
combined  with  sequential  release  logic 
in  the  interlocking  controllers  to  enstire 
protection  against  poor  wheel-rail 
contact  on  little-used  rail;  and 

(ii)  Jointed  high-voltage  imptilse  track 
circuits  shall  be  used  in  the  yards  and 
maintenance  facilities. 

(10)  The  interlocking  equipment  shall: 
(i)  interfece  with  the  wayside  signal 

equipment,  track  circuits,  switch 
machines,  and  wayside  signals; 

(ii)  Monitor  all  track  circuits; 

(iii)  Interfece  with  the  automatic  train 
control  system; 

(iv)  Exchange  supervisory  control  and 
status  information  with  central  control; 

(v)  Provide  local  back-up  control  at 
each  interlocking  location;  and 

(vi)  Control  switch  machines  and 
monitor  devices  used  to  verify  switch 
position. 

(11)  The  vital  logic  processor  module 
of  the  interlocking  controller  shall 
employ  two  processora  that  operate 
simultaneously  in  a  redundant  rharUng 
system  architectiue. 

(12)  AU  wayside  detectors  shall 
interfece  with  the  train  control  system 
and  be  monitored  from  the  central 
traffic  control  fecilify  through  the 
interlocking  equipment. 

(13)  The  Railroad's  central  traffic 
control  shall  rq^late,  fit>m  a  single 
point,  all  train  routes  and  movements. 

(f)  Communications.  (1)  The  Railroad 
shall  install  a  dedicated,  fiber-optic 
communication  system  along  the  right- 
of-%vay  to  transmit  data,  telephone,  and 
radio  communications.  To  ensure 
transmission  reliabilify,  the  system  shall 
include  back-up  transmission  routes. 

(2)  For  train  operation  and 
maintenance,  the  Railroad  shall  install: 


(i)  A  dedicated  telephone  system  with 
fixed  telephones  and  field  sockets  along 
the  tracks,  yards,  and  platforms; 

(ii)  A  portable  radio  system  for 
maintenance  and  service  use;  and 

(iii)  A  train  radio,  which  shall 
fecilitate  communication  between  each 
trainset  and  central  control  at  any  time. 

[g)  Power  distribution.  (1)  The 
Railroad  shall  install  a  25  kV  (60 
alternating  current)  overhead  catenary 
electrification  system. 

(2)  The  Railroad  shall  protect  against 
local  lightning  conditions  in  the  design 
and  operation  of  the  power  distribution 
system. 

(3)  All  power  substations  located 
along  the  right-of-way  shall  be  provided 
with  remote  control  operating  features 
that  permit  operation  frtim  a  centrally- 
located  control  center. 

(4)  Supervisory  control  equipment  at 
remote  locations  and  power  substations 
shall  have  battery-powered  back-up 
capabilify  in  the  evrat  of  total  utilify 
service  failure. 

(h)  Rolling  stock.  (1)  The  Railroad's 
rolling  stock  shall  be  designed, 
operated,  and  maintained  in  accordance 
with  the  requirements  set  forth  in 
Subpart  E  of  this  Part 

(2)  The  Railroad's  trainsets  shall  be  bi- 
directional, articulated,  fixed-consist 
trains  with  a  power  car  at  each  end  and 
eight  passenger  or  trailer  can  between 
the  power  care.  The  power  cars  and 
trailer  cars  shall  not  be  coupled 
together,  but  shall  be  semi-permanently 
connected  into  one  unit  that  is  capable 
of  being  disconnected  only  in  a  repair 
fecilify.  The  trailing  and  leading  ends  of 
each  trainset  shall  be  equipped  with 
automatic  couplers.  The  trailer  cars 
shall  be  arranged  so  that  adjacent  car 
body  ends  are  supported  by  a  common 
truck.  The  end  trailera  shall  be 
supported  by  a  separate  truck  at  the 
carbody  end  adjacent  to  the  power  car. 

(3)  Each  truck  of  a  trainset  shall  be 
continuously  monitored  by  on-board 
computer  while  in  operation  to  ensure 
proper  function.  The  on-board  computer 
screen  shall  alert  the  locomotive 
engineer  if  malfunction  occiirs. 

(4)  Each  trainset  shall  be  equipped 
with  wheelslide  control,  independent 
trucks,  and  feult-tolerant  braldng. 

(5)  All  trainsets  shall  include 
operating  smoke  and  fire  detection 
systems. 

(6)  The  Railroad  shall  operate  other 
rail  vehicles  for  maintenance  and  rescue 
purposes,  including  a  grinding  train,  a 
tamping  lining  mauiine,  a  trade 
stabilizing  machine,  a  track  geometty 
measiuement  car  or  Mauzin  car,  a  track 
acceleration  measurement  car  or 
Melusine  car,  an  ultrasonic  test  car  to 
measure  the  int^rify  of  the  rails,  a 


ballast-plowing  railway  car.  and  electric 
and  diesel  locomotives  for  (hunting  und 
rescue  purposes. 

(7)  Each  maintenance  center  and 
maintenance  employee  shall  be  fully 
equipped  with  tdob,  autonomous 
motorized  railway  motorized  cars,  and 
road  vehicles  nemied  for  performance  of 
duties  required  by  this  Pail 

(8)  Each  power  car  and  trailer  car 
shall  incorporate  crash  energy 
management,  and  each  power  car  «h«ll 
contain  a  structural  anti-penetration 
wall  ahead  of  the  locomotive  engineer 
cab,  and  energy  absorbing  structures  at 
the  front  and  rear  of  the  car  body. 

(9)  The  power  cars  shall  be  equipped 
with  an  alternating  current  propulsion 
system.  Two  self-commutated, 
synchronous  traction  motors  on  each 
truck  of  each  power  car  shall  provide 
maximum  power  at  the  wheel  rims. 

(10)  The  locomotive  engineer  cab 
shall  be  arranged  to  enhance  safefy  of 
operation,  range  of  vision,  visibilify  and 
readabilify  of  controls  and  indicaton, 
accessibilify  of  controls,  climate  control, 
noise  control,  engineer  comfort  and 
vigilance,  and  efficiency.  Tlie  engineer's 
control  stand  shall  be  centrally  located. 

(11)  The  Railroad's  passenger 
equipment  brake  system  shall  meet  the 
following  standards: 

(i)  Each  trainset  shall  be  equipped 
with  a  two-pipe,  electro-pneumatic 
brake  system,  which  shall  ensure  that 
each  truck  respond  indeptendenUy  to  a 
brake  demand  from  a  reduction. 

(ii)  The  pressure  in  each  brake  pipe 
shall  be  controlled  by  the  locomotive 
engineer's  automatic  brake  valve  in  the 
leading  cab.  In  the  event  of  a  feilure  of 
this  device,  a  purely  pneimiatic  control 
shall  be  available  for  use  by  the 
locomotive  engineer. 

(iii)  The  maximum  brake  cylinder 
pressure  shall  vary  depending  on  the 
speed  range.  At  speeds  above  200 
km/h  (125  mph),  the  maximiun  brake 
cylinder  pressure  will  be  reduced  to 
avoid  excessive  demand  of  the 
adhesion. 

(iv)  Independent  of  the  automatic 
brake  valve,  the  ATC,  deadman  control, 
two  emergency  brake  valves  located  in 
each  cab,  and  emergency  brake  valves 
located  in  two  trailer  can,  shall  -"^  be 
capable  of  producing  a  rapid  and 
complete  evacuation  of  the  brake  pipe 
and  initiate  an  emergency  application. 

(v)  Each  powered  truck  sluul  be 
inde{>endently  controlled  by  the  l»ake 
pipe,  and  shall  have  electric  Inaldng 
that  is  battery  operated  as  a  back-up  in 
case  of  main  power  feilure.  The  brake 
system  shall  perform  so  that  the  electric 
brake  shall  have  priorify  action.  The 
electric  brake  control  shall  be  performed 
by  the  same  electronic  equipment  that 
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controls  the  traction  equipment  on  each 
truck.  During  emergency  braking, 
electro-mechanical  relays,  independent 
of  electronic  control,  shall  check  the 
level  of  electric  braking  and  in  case  of 
{allure,  the  friction  brake  shall  ba 
automatically  applied  at  its  maximum 
value.  If  the  electronic  equipment 
controlling  the  powered  truck  is  out  of 
service,  friction  braliing  shall  be 
available  in  an  emergency  through  a 
pneumatic  application. 

(vi)  The  control  of  the  powered  truck 
electric  brake  shall  be  available  to  the 
locomotive  engineer  through  the 
traction-braking  master  controller  to 
slow  the  trainset  or  maintain  speed 
down  a  gradient.  This  brake  application 
shall  be  provided  with  an  electric  signal 
without  any  reduction  in  the  brake  pipe 
praasura. 

(vii)  A  separate  microproceasor  shall 
control  the  traction  and  the  braking 
functions  on  each  powered  truck.  Each 
microprocessor  for  the  traction  motor 
units  shall  be  programmed  so  that  the 
retarding  force  is  distributed  effisctively 
between  motors  and  air  brake 
equipment.  Each  microprocessor  shall 
also  monitor  the  power  dissipation  in 
tharhaoatats. 

(viii)  Each  power  car  and  trailer  car 
shall  be  equipped  with  wheelslide 
protection. 

An  anti-skid  device  for  each  truck 
shall  be  included  in  the  traction  system 
controls.  The  anti-skid  function  shall  be 
controlled  by  a  separate  microprocessor 
for  each  power  car  truck.  The  anti-skid 
function  for  each  truck  shall  be  backed 
up  a  system  that  delects  and  notifies  the 
ansineer  of  nonrotating  axles. 

Ux)  Each  trainset  shall  be  equipped 
%irith  an  operative  on-board  detection 
sjrstem.  During  operation,  all  power 
equipmant  shall  be  continuously 
monitored  by  microprocessor.  TIm 
detection  system  shall  store  all  fallurea 
detected.  Pailuraa  of  the  nature 
deacribed  in  $  243.42S  of  Subpart  E  at 
this  Part  shall  appear  on  the  display 
screen  in  the  locomotive  or  powar  car 
cab. 

(x)  The  Railroad's  system  safcty  plan 
shall  aatabliah  a  maximum  authorised 
speed  and  brake  reduction  matrix  to 
addreas  bfake  Ulures  that  occur  in 
service  or  in  passenger  service.  In  the 
event  of  any  brake  failure  on  a  tntnaet. 
the  locomotive  engineer  shall  reduce 
train  speed  to  the  maximum  authorized 
speed  for  that  failure,  as  established  in 
the  Railroad's  safety  system  plan. 

(xi)  The  brake  system  on  each  trainset 
shall  be  designed  and  operated  Csil-safs. 
System  redundancy  and  notification 
procedures  shall  ensure  continuous 
monitoring  and  back-up  in  the  event  of 
faUure. 


(12)  Hot  box  detectors.  The  Railroad 
shall  install  and  maintain  hot  box 
detectors  along  the  length  of  the  right- 
of-way  that  detect  the  journal  bearing 
temperature  of  all  moving  rail 
equipment.  The  detectors  shall  be 
interconnected  to  the  central  traffic 
control  and  shall  alert  the  Railroad  and 
the  locomotive  engineer  of  defective 
equipment. 


aQulpment. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section  and  after 
departure  in  compliance  «trith  the  daily 
inspection  required  by  section 
243.433(f)(1).  a  trainset  with  one  or 
more  conditions  not  in  compliance  with 
the  list  in  section  243.433(f)(1)  of  this 
Part  may  be  moved  in  revenue  service 
only  after  the  Railroad  has  complied 
with  all  of  the  following: 

(1)  A  qualified  person  determines  that 
it  is  safe  to  move  the  trainset,  consistent 
wfith  the  Railroad's  operating  rules 
developed  and  approved  in  accordance 
with  the  requirements  of  Subpart  F  of 
this  Part: 

(2)  The  qualified  person  making  the 
non-compliance  datarmination  notifies 
the  locoBDOtive  engineer  in  charge  of 
movement  of  the  trainset  and  craw,  in 
writing,  that  the  trainset  is  non- 
ccmplyiBg.  but  safe  to  move,  and  of  the 
maximum  authorized  speed,  and  way 
other  reatrictions  that  may  apply;  and 

(3)  A  tag  bearing  the  words  "non- 
complying  trainset"  and  containing  the 
following  information,  are  sec\uely 
attached  to  the  control  stand  on  each 
control  cab  of  the  trainset: 

(i)  The  trainset  number. 

(ii)  The  name  and  signature  of  the 
qualified  person  making  tha  bod- 
compliance  determination; 

(ill)  The  location  and  date  of  the 
inspection  that  led  to  the  non- 
compliance detannination; 

(iv)  A  description  of  each  defect; 

(v)  Movement  reatrictieos,  if  any;  and 

(vi)  The  authoriaed  destination  of  the 
trainset. 

A  copy  of  this  tag  may  ba  used  to 
provide  the  notification  required  by 
paragraph  (aX2)  above. 

(bJA  trainset  that  develops  a  non- 
ooraplytng  condition  en  route  may 
continue  in  revenue  service,  so  long  as 
the  raquiremants  of  paiamph  (a)  are 
otherwise  fully  met,  until  the  naoct  daily 
inspection,  examination  in  service, 
running  gear  inspection,  wheel 
inspection,  minor  inspection,  general 
insjiection,  or  major  inspection, 
whichever  is  required  by  this  Part  to 
occur  first.  Where  en  route  defects  or 
bilures  of  the  brake  system  occur, 
trainset  movement  shall  be  governed  by 
section  243.409  of  this  Part. 


(c)  A  non-compl)ring  trainset,  power 
car,  or  locomotive  may  be  moved 
without  passengers  within  a  yard,  at 
speeds  not  in  excess  of  16  km/h  (10 
mph),  without  meeting  the  requirements 
of  paragraph  (a)  of  this  section  where 
the  movement  is  solely  for  the  purpose 
of  repair.  The  Railroad  shall  insure  that 
the  movement  is  made  safsly. 

Subpart  B — System  Safety  Program 


fxaLioi 

raquaafaanta. 

(a)  One  year  after  the  date  that  this 
Part  takes  effect,  the  Railroad  shall 
adopt  a  written  system  safety  plan  that 
describes  the  railroad's  system  safety 
program,  using  MIL-STD-682(C)  as  a 
guide.  The  Railroad  shall  submit  the 
system  safety  plan  to  FRA  for  appnvaL 
llie  Railroad  shall  update  the  system 
safety  plan  as  new  information  and 
knowledge  concerning  systems  and 
equipment  arise  in  the  course  of 
operations.  The  Railroad  shall  brief 
FRA's  Associate  Administrator  for 
Safsty  annually  on  the  status  of  the 
system  safety  program,  including  any 
rhangea  proposed  for  the  system  safety 
plan. 

(b)  The  system  safety  plan  shall 
describe  the  system  saiisty  program  to  be 
conducted  as  part  of  the  Railroad's 
system  design  and  construction  proceaa 
to  ensure  that  the  Railroad  identifies, 
addresses,  and  documents  all  safety 
issues  and  Federal  safety  requirements. 
The  system  safety  plan  shaU  also 
describe  the  system  safety  program  to  be 
conducted  as  part  of  the  operation, 
maintenance,  and  overhaul  of  all  system 
compoDeats.  Tha  tyttam  safety  plui 
shall  take  into  account  the  operation  of 
system  components  as  they  operate  in 
Isolation,  as  well  as  how  they  operate 
within  the  system.  The  system  safety 
propam  shiil  ensura  that  safety  issues 
are  considered  as  important  as  cost  and 
performance  issues  in  the  design, 
construction,  operation,  maintenance, 
and  overhaul  of  the  Railroad's  system. 

(c)  The  syetaB  safety  plan  shall  be  tha 
Railroad's  principal  s^aty  documai^  It 
ahall  be  used  as  guidance  or,  as 
applicable,  as  a  requirement  for  tite 
development  and  operation  of  the 
Railroad's  sjrstem  and  subaystams.  At  a 
minimum,  the  system  safety  plan  shall 
addreas: 

(1)  Fire  pntectkm: 

(2)  Software  safety; 

(3)  Inspection,  testing,  and 
maintenance; 

(4)  Training  and  qualifications; 

(5)  Emergency  preparedness; 

(6)  Pre-ravenue  service  system 
qualification  testing; 
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(7)  Hazard  identification  and    . 
reduction; 

(8)  Operating  procedures  in  the  event 
of  equipment  mat  becomes  defective 
while  in  passenger  service; 

(0)  Identification  of  safe^-critical 
subsystems; 

(10)  Relationships  between  safety- 
critical  subsystems;  and 

(11)  Adequate  stafBng. 

(d)  The  system  safety  plan  shall 
describe  the  approaches  and  processes 
to  be  used  to: 

(1)  Identify  all  safety  requirements, 
including  Federal  requirements 
governing  the  design  of  passenger 
equipment  and  its  supporting  systems; 

(2)  Evaluate  the  total  system, 
including  hardvrare,  software,  testing, 
and  support  activities,  to  identify 
known  or  potential  safety  hazartu  over 
the  lifs  cycle  of  the  Railroad's  system; 

(3)  Identify  safety  issues  during 
design  reviews; 

(4)  Eliminate  or  reduce  the  risk  posed 
by  the  hazards  identified; 

(5)  Monitor  the  progress  made  toward 
resolving  safety  issues,  reducing 
hazards,  and  meeting  safety 
requirements;  and 

(6)  Develop  a  program  of  testing  or 
analysis,  or  both,  to  demonstrate  that 
safety  requirements  have  been  met 

(e)  As  part  of  the  system  safsfy 
program,  adequate  documentation  shall 
be  maintained  to  audit  how  the  design 
and  ofieration  of  the  Railroad's  system 
meets  safety  requirements,  and  to 
monitor  how  saifefy  issues  are  raised  and 
resolved. 

(f)  The  system  safety  plan  shall 
address  how  operational  limits  may  be 
imposed  on  the  use  of  the  Railroad's 
sjrstem  if  the  system  design  caimot  meet 
certain  safety  requirements. 

(g)  The  Railroads  shall  make  the 
system  safety  plan  cmd  documentation 
required  by  paragraph  (e)  of  this  section 
available  for  inspection  and  copying  by 
FRA. 

1248.103    Fire  protection  program. 

(a)  As  part  of  the  system  safety 
program,  the  Railroad  shall  include  fire 
safety  considerations  and  features  in  the 
design  of  the  Railroad's  system  that 
reduce  the  risk  of  personal  injury  and 
equipment  damage  caused  by  fires  on- 
board to  a  level  established  as 
acceptable  in  MIL-STI>-882(C). 

(b)  As  part  of  the  system  safety 
program,  the  Railroad  shall  complete  a 
detailed,  written  analysis  of  the  fire 
protection  problem.  In  conducting  this 
analysis,  the  Railroad  shall: 

(1)  Ensure  that  good  fire  protection 
practice  is  used  as  part  of  the  equipment 
design  process; 

(2)  Take  effective  steps  to  design 
equipment  to  be  sufficiently  fire 


resistant  so  that  fire  detection  devices 
permit  evacuation  of  the  equipment 
before  fire,  smoke,  or  toxic  fumes  cause 
injury  to  a  passenow  or  crew  member; 

(3)  Identuy,  analyze,  and  prioritize 
the  fire  hazards  inherent  in  the  design 
of  equipment; 

(4j  Document  and  explain  how  safety 
issues  are  resolved  in  relation  to  cost 
and  performance  in  the  design  of 
equipment  so  that  the  risk  of  fire  hazard 
is  minimized; 

(5)  Describe  the  analysis  and  tests 
necessary  to  demonstrate  how  the  fire 
protection  approach  taken  in  the  design 
of  equipment  will  enable  a  train  to  meet 
the  fire  protection  standards  of  this 
Subpart  and  of  the  Railroad's  system 
safstyplan; 

(6)  Describe  the  analysis  and  tests 
necessary  in  order  to  select  materials 
that  will  provide  sufficient  fire 
resistance  to  ensure  adequate  time  for 
fire  detection  and  safe  eyaciiation; 

(7)  Reasonably  ensure  that  a 
ventilation  system  does  not  contribute 
to  the  lethality  of  a  fire; 

(8)  Identify  in  wfriting  the  trainset 
components  that  are  a  risk  of  initinting 
fire  and  which  require  overheat 
protection.  As  prescribed  in 

§  243.413(c),  overheat  detectors  shall  be 
installed  in  all  components  where  the 
analysis  determines  that  such 
equipment  is  necessary.  If  overheat 
protection  is  not  provided  for  a 
component  at  risk  of  being  a  source  of 
fire,  the  written  rationale  and 
justification  for  the  decision  shall  be 
included  as  part  of  the  system  safety 
program  documentation; 

(9)  Identify  in  writing  all  unoccupied 
train  compartments  that  contain 
equipment  or  material  that  pose  a  fire 
hazard,  and  analyze  the  benefit 
provided  by  including  a  fire  or  smoke 
detection  system  in  each  compartment 
identified.  As  prescribed  in 

§  243.413(d),  fire  or  smoke  detectors 
shall  be  installed  in  unoccupied 
compartments  where  the  analysis 
determines  that  such  equipment  is 
necessary  to  ensure  sufficient  time  for 
the  safe  evacuation  of  a  train.  The 
written  analysis  shall  explain  why  a  fire 
or  smoke  detector  is  not  necessary,  if  the 
decision  is  made  not  to  install  one  in 
any  of  the  unoccupied  compartments 
identified  as  a  potential  source  of  fire; 

(10)  Perform  an  analysis  of  the 
occupied  and  unoccupied  spaces  which 
require  portable  fire  extinguishers.  The 
analysis  shall  include  the  proper  type 
and  size  of  fire  extinguisher  for  each 
location; 

(11)  Identify  in  writing  all  unoccupied 
train  compartments  that  contain 
equipment  or  material  that  poses  a  fire 
hazard.  On  a  case-by-case  basis,  analyze 


the  benefit  [uovided  by  inr-lnHjng  « 
fixed,  automatic  fire-siq>pressi(m  system 
in  each  compartment  identified.  The 
type  and  size  of  the  automatic  fire- 
suppression  system  for  each  necessary 
application  shall  be  determined.  As 
prescribed  in  §  243.413(e)  a  fixed, 
automatic  fire  suppression  system  «H»n 
be  installed  in  unoccupied 
compartments  where  the  analysis 
determines  it  is  necessary  and  practical 
to  ensure  sufficient  time  for  the  safe 
evacuation  of  the  train.  The  analysis 
shall  provide  the  reasoning  why  a  fixed, 
automatic  fire-suppression  system  is  not 
necessary  or  practical  if  the  decision  is 
made  not  to  install  one  in  any  of  the 
unoccupied  compartments  identified  in 
the  plan;  and 

(12)  Develop  and  adopt  written 
procedures  for  the  inspection,  testing, 
and  maintenance  of  all  fire  safety 
systems  and  equipment  As  prescribed 
in  §  243.413(f),  the  Railroad  shall 
comply  with  those  procedures  that  it 
deswnates  as  mandatoiy. 

(c)  The  Railroad  shall  reasonably 
ensure  that  the  design  criteria  is 
followed  and  that  the  tests  required  by 
the  fire  protection  portion  of  tiie 
Railroad's  system  safety  plan  and 
program  are  performed. 


1243.106    Software  safety  I 

(a)  The  Railroad  shall  develop  and 
maintain  a  software  safety  program  to 
guide  the  design,  development,  testing, 
integration,  and  verification  of  computer 
programs  used  to  control  or  monitor  the 
Railroad's  equipment  operations  and 
systems. 

(b)  The  software  safety  procram  shall: 

(1)  Treat  system  softvrare  that  controls 
or  monitors  safety  functions  as  safety- 
critical,  unless  a  completely  redimdant, 
failsafe,  non-software  means  to  perform 
the  same  function  is  provided;  and 

(2)  Describe  the  following  items, 
objectives  or  tasks  to  ensure  that  safe, 
reliable,  and  impenetrable  system 
software  is  used  to  monitor  or  perform 
safety  functions: 

(i)  The  software  design  process  to  be 
used; 

(ii)  The  software  design 
documentation  to  be  produced; 

(iii)  The  software  hazard  analysis  that 
will  be  p>erformed.  including  a  detailed 
explanation  of  the  measures  needed  and 
taken  by  the  Railroad  to  prevent  the  risk 
of  penetration  by  unauthorized 
individuals  or  entities; 

(iv)  The  software  safety  reviews  that 
will  be  performed; 

(v)  The  software  hazard  monitoring 
and  tracking  that  will  occur, 

(vi)  The  hardware  and  software 
integration  safety  tests  that  will  be 
conducted;  and 
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(vii)  The  demoiutntion  of  overall 
software  Mfsty  es  part  of  the  pre- 
revenue  aervice  taata  of  the  Railroad's 
system. 

(c)  The  Railroad  shal^  adhere  to  the 
design  criteria,  and  perform  the  tests 
required  by  the  software  safiety  portion 
of  the  system  safsty  program.  To  fulfill 
this  obligation  in  part,  the  Railroad  shall 
include  software  safety  requirements  in 
each  of  its  contracts  for  the  purchase  of 
new  equipment  or  new  components  of 
existing  equipment  that  contain  safsty- 
critical  software. 

(d)  The  Railroad  shall  use  a  formal 
safety  methodology  to  develop  electrical 
and  electronic  control  systems  that 
control  safety  functions.  The  safety 
methodology  shall  Include  a  Failure 
Modes,  Effects,  Criticality  Analysis 
(FMECA)  and  verification  tests  for  all 
components  of  the  control  system  and 
its  interfaces,  including  computer 
software. 

(e)  Safety-related  control  systems 
driven  by  computer  software  shall 
include  hardware  and  software  design 
features  that  result  in  a  control  system 
that  fails  safe. 

(f)  The  Railroad  shall  develop  and 
comply  with  a  comprehensive  hardware 
and  software  integration  program  for 
safety-critical  systems  to  ensure  that  the 
software  functions  as  intended  when 
installed  in  a  hardware  system  identical 
to  that  to  be  used  in  service. 

(g)  The  Railroad  shall  follow  the 
software  safety  procedures  required  by 
the  software  safety  portion  of  the  system 
safety  program. 

1243.107    InapecUon.  leeting.  and 
maintenance  program. 

(a)  General.  The  Railroad  shall 
provide  to  FRA  detailed  information, 
consistent  with  the  requirements  of  this 
rule  and  including  those  set  forth  in 

§  243.433(a).  §§243.331  through 
243.347.  and  §§  243.258  through 
243.279  of  this  Part,  on  the  inspection, 
testing,  and  maintenance  procedures 
necessary  for  the  Railroad  to  safely 
operate  its  system.  This  information 
shall  include  a  detailed  description  of: 

(1)  Safety  inspection  procedures, 
intervals,  and  criteria: 

(2)  Teat  procedures  and  intervals: 

(3)  Scheduled  preventive 
maintenance  intervals; 

(4)  Maintenance  procedures:  and 

(5)  Special  testing  equipment  or 
measuring  devices  required  to  perform 
safety  inspections  and  tests. 

(b)  General  inspection,  testing,  and 
maintenance  procedures.  The 
inspection,  testing,  and  maintenance 
program  shall  contain  procedures  that 
reasonably  ensure  that  the  Railroad's 
system  is  free  from  general  conditions 


that  endanger  the  safety  of  the  crew, 
passengen.  or  equipment.  This  program 
shall  include  procedures  to  ensure  that 
the  system,  all  subsystems,  and 
components  are  free  from  the  following 
conditions  that  may  endanger  the  safety 
of  the  crew,  passengers,  or  equipment: 

(1)  A  continuous  accumulation  of  oil 
or  grease  on  the  rolling  stock; 

U)  Improper  functioning  of  any 
component  in  the  track,  signal,  rolling 
stock,  or  communication  systems: 

(3)  A  crack,  break,  excessive  wear, 
structural  defect,  or  weakness  of  a 
component  in  the  track,  signal,  or 
rolling  stock  systems; 

(4)  A  leek  in  any  portion  of  the  rolling 
stock: 

(5)  Use  of  a  component  or  system 
under  a  condition  that  exceeds  the 
design  capabilities  of  that  component  or 
system:  and 

(6)  Insecure  attachment  of  a 
component  of  the  track,  signal  or  rolling 
stock  systems. 

(c)  Maintenance  intervals.  Initial 
scheduled  maintenance  intervals  should 
be  based  on  analysis  completed  as  part 
of  the  system  saf^  program.  The 
intervals  should  be  changed  only  when 
justified  by  accumulated,  verifiable 
operating  data,  and  approved  in 
confunction  with  the  syatom  safety  plan 
approval. 

(d)  Standard  procedures  for  safely 
performing  inspection,  testing,  and 
mainteitance.  or  repairs.  The  Railroad 
shall  establish  written  standard 
procedures  for  performing  all  safety- 
critical  or  potentially  hazardous 
inspection,  testing,  maintenance,  and 
repair  tasks.  These  standard  procedures 
shall  be  available  to  FRA  upon  request 
and  shall: 

(1)  Describe  in  detail  each  step 
reouired  to  safely  perform  the  task; 

(2)  Describe  the  Knowledge  necessary 
to  safely  perform  the  task: 

(3)  Describe  any  precautions  that  shall 
Iw  token  to  safely  perform  the  task; 

(4)  Describe  the  use  of  any  safety 
Equipment  necessary  to  perform  the 
task: 

(5)  Be  approved  by  the  Railroad's 
official  responsible  for  safety; 

(6)  Be  erubrced  by  the  Railroad's 
supervisors  responsible  for 
accomplishing  the  tasks;  and 

(7)  Be  reviewed  annually  by  the 
Railroad. 

1243.109    Training,  quaitficadon,  and 
designation  program. 

The  Railroad  shall  adopt  and  comply 
with  a  training,  qualification,  and 
designation  program  for  employees  and 
contractora  that  perform  emergency 
preparedness  taslu  or  safety-related 
inspections,  tests,  or  maintenance  duties 


on  the  Railroad's  sjrstem.  This  program 
shall  meet  the  minimum  requirements 
set  forth  in  Subpart  H  of  this  Part,  and 
it  shall  be  submitted  to  FRA  for 
approval  as  part  of  the  Railroad's  system 
safety  plan. 

1243.111    Emergency  Prepafedneee 
Program. 

The  Railroad  shall  develop,  adopt, 
and  implement  an  emergency 
preparedness  plan  that  complies  with 
the  requirements  of  FRA's  proposed 
Passenger  Train  Emergency  Standards 
as  ultimately  codified  in  49  CFR  part 
239,  as  amended. 

(243.113    Pre  revenue  eervioe  syetem 

The  Railroad  shall  submit  a  pre- 
revenue  service  qualification  testing 
plan,  as  part  of  the  system  safety  plan, 
prior  to  testing  the  system.  The  pre- 
revenue  service  qualification  testing 
plan  shall  cover  all  systems,  including 
the  signal,  communication, 
infrastructure  and  track,  rolling  stock, 
software,  and  operating  practices 
systems.  The  testing  plan  shall  include 
all  of  the  elements  required  by  Subpart 
C  of  this  Part  and  shall  be  approved  in 
conjunction  with  the  Railroad's  system 
safaity  plan,  prior  to  coounencement  of 
testing. 

9249.119    nsatara  loanancauuii ana 

reduction. 

(a)  The  Railroad  shall  include  in  its 
system  safety  program,  an  identification 
of  all  hazards  that  may  arise  in  the 
system,  which  shall  Im  reduced  to 
writing  and  available  for  review  and 
copying  by  FRA. 

(b)  The  Railroad  shall  include  in  its 
system  safety  program,  a  written 
analysis  of  how  the  identified  safety 
haza^tis  may  be  reduced  or  eliminated     ~ 
through  design,  construction, 
equipment,  or  operations.  Through 
system  safety  analysis,  the  Railroad 
shall  choose  the  reduction  or 
elimination  method  most  appropriate 
for  the  safety  of  the  system.  A  solution 
based  in  operations  shall  be 
discouraged.  The  Railroad's  written 
analysis  shall  be  available  for  review 
and  copying  by  FRA. 

1243.117    Operellr>g  procedures  in  the 
event  of  component  lellurea. 

(a)  The  Railroad  shall  include  in  its 
system  safety  program  consideration  of 
appropriate  operating  procedures  in  the 
event  that  rolling  stock  or  any  other 
system  component  becomes  defective 
while  in  passenger  service.  The 
Railroad's  system  safety  program  shall 
include,  at  a  minimum,  appropriate 
operating  procedures  for  all  major 
component  failures  under  all  potential 
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operating  conditions;  a  description  of 
the  limits  of  the  fault  tolerance  for  each 
feult-tolerant  system;  and  the 
development  of  a  process  by  which  the 
Railroad  and  any  locomotive  engineer 
operating  a  trainset  will  become  aware 
that  a  system  is  approaching  the  limits 
of  its  feult  tolerance  before  those  limits 
are  reached  or  surpassed. 

(b)  As  part  of  the  system  safety 
program,  the  Railroad  shall  complete  a 
written  explanation  of  the 
considerations  completed  under 
paragraph  (a).  The  Railroad's  written 
explanation  shall  be  available  for  review 
and  copying  by  FRA. 


1243.119    Satoty-crMcal  sutMyslema. 

The  Railroad  shall  include  in  its 
system  safety  program  an  identification 
of  all  safety-critical  subsystems.  The 
Railroad  shall  also  prepare  an 
explanation  of  the  relationship  between 
all  safsty-critical  subsystems.  The 
Railroad's  written  identification  and 
explanation  shall  be  available  for  review 
and  copying  by  FRA. 

f  243.121    Approval  procedure. 

(a)  General.  The  following  procedures 
govern  consideration  and  action  upon 
requests  for  approval  of  the  Railroad's 
system  safety  plan  and  safety-critical 
changes  to  the  Railroad's  existing 
system  safety  plan. 

(b)  Petitions  for  approval.  The    • 
Railroad's  petition  for  approval  of  the 
system  safety  plan,  or  petition  for 
approval  of  safety-critical  changes  to  the 
system  safety  plan  shall  contain — 

(1)  The  name,  title,  address,  and 
telephone  number  of  the  Railroad's 
primary  person  to  be  contacted  with 
regard  to  review  of  the  petition; 

(2)  The  system  safety  plan  proposed, 
in  detail,  which  addresses  the  Railroad's 
entire  system  as  described  in  this  Part: 
and 

(3)  In  the  case  of  the  Railroad's  initial 
petition  for  approval,  appropriate  data 
or  analysis,  or  both,  establishing  that  the 
system  safety  plan  will  provide  a  high 
level  of  safety;  and  in  the  case  of 
petitions  for  approval  of  safety-critical 
changes  to  the  system  safety  plan,  data 
or  analysis,  or  both,  which  establishes 
that  the  requested  change(s)  provides  an 
equivalent  or  greater  level  of  safety  than 
provided  in  the  Railroad's  previous 
system  safety  plan. 

(c)  Service.  The  Railroad's  petition  for 
approval  under  paragraph  (b)  of  this 
section  shall  be  submitted  in  triplicate 
to  the  Associate  Administrator  for 
Safety,  FRA,  400  7th  Street,  S.W..  Stop 
25.  Washington,  D.C.  20590. 

(d)  Disposition  of  petition.  (1)  If  FRA 
finds  that  the  petition  complies  with  the 
requirements  of  this  section  and  that  the 


proposed  plan  is  acceptable  or  proposed 
changes  are  justified,  the  petition  shall 
be  granted,  normally  within  90  days  of 
its  receipt.  If  the  petition  is  neither 
granted  nor  denied  within  90  days,  the 
petition  remains  pending  for  decision. 
FRA  may  attach  special  conditions  to 
the  approval  of  the  petition.  Following 
the  approval  of  a  petition.  FRA  may 
reopen  consideration  of  the  petition  for 
cause  stated. 

(2)  If  FRA  finds  that  the  petition  does 
not  comply  with  the  requirements  of 
this  section  and  that  the  proposed  plan 
is  not  acceptable  or  that  tiie  proposed 
changes  are  not  justified,  the  petition 
shall  be  denied,  normally  within  90 
days  of  its  receipt 

(3)  When  FRA  grants  or  denies  a 
petition,  or  reopens  consideration  of  the 
petition,  written  notice  shall  be  sent  to 
the  petitioner. 

(e)  Publication  of  Changes.  If  FRA 
determines  that  changes  to  safety- 
critical  standards,  procedures,  or 
inspection  frequencies  set  forth  in  this 
rule  are  justified,  the  Administrator 
shall  publish  in  the  Fetferal  Register  a 
notice  which  explains  those  changes. 
The  changes  to  the  Railroad's  system 
safety  pleuo  shall  take  effect  60  days  after 
publication  of  such  notice. 

Subpart  C— Signal  System 

GmBTu 


circuits  shall  be  designed  on  the  feilsofe 
principle. 


1243.201 

As  required  for  maintenance,  plans 
shall  be  kept  at  all  interlockings  and 
intermediate  track  circuit  cases.  Plans 
shall  be  legible  and  correct. 

1243.202    Grounds. 

Each  circuit,  the  functioning  of  which 
affects  the  safety  of  train  operations, 
shall  be  kept  free  of  any  ground  or 
combination  of  grounds  which  will 
permit  a  flow  of  current  equal  to  or  in 
excess  of  75  percent  of  the  release  value 
of  any  relay  or  other  electromagnetic 
device  in  the  circuit,  except  circuits 
which  include  any  track  rail  and  except 
the  common  return  wires  of  single-wire, 
single-break,  signal  control  circuits 
using  a  grounded  common,  and 
alternating  current  power  distribution 
circuits  which  are  groimded  in  the 
interest  of  safety. 

$243,203    Locking  of  signal  apperetue 
houslnga. 

Signal  apparatus  housings  shall  be 
secured  against  unauthorized  entry. 

1243.204    Design  of  control  circuits  on  the 
failsafs  principle. 

The  failure  of  a  safety-critical  control 
circuit  shall  not  cause  a  condition  more 
permissive  than  intended.  Safety-critical 


§243.205 

All  switch  movements  shall  be 
operated  by  power-operated  electric 
switch  machines.  Hand-operated 
switches  are  prohibited  in  territory 
controlled  by  ATC 

1243.206  YartoperaHona. 

Yard  operations  shall  be  controUed 
through  the  traffic  control  center  for  the 
yard,  and  movements  in  the  yard  shall 
be  made  at  restricted  speed.  Relevant 
provisions  of  49  CFR  236.1  through 
236.109  shall  apply  to  signals  that  are 
used  in  yard  operations. 

1243.207  Timelai>leinstructiona. 
Interiockings,  automatic  train  control 

territory,  and  yard  limits  shall  be 
designated  in  timetable  instructions. 

Wayside  and  Cab  Signals 

$243,206    I  tTTtttinn  nf  wsysMs  signals 

Each  wayside  signal  shall  be 
positioned  and  aligned  so  that  its 
aspects  can  be  visually  associated  with 
the  track  it  governs. 

1243.209    Aspects  end  IndteaHons. 

(a)  Aspects  of  wayside  signals  shall  be 
shown  by  the  color  of  lights,  position  of 
lights,  flashing  of  lights,  or  any 
combination  thereof.  They  may  be 
qualified  by  marker  plate,  number  plate, 
letter  plate,  marker  light,  or  any 
combination  thereof. 

(b)  The  fundamental  indications  of 
wayside  signal  aspects  shall  conform  to 
the  following: 

(1)  A  red  light  or  a  series  of  horizontal 
lights  shall  be  used  to  indicate  stop;  and 

(2)  A  yellow  light  or  a  lunar  light  shall 
be  used  to  indicate  that  speed  is  to  be 
restricted  and  stop  may  be  required. 

(3)  A  green  light  or  a  series  of  vertical 
lights  shall  be  used  to  indicate  proceed 
at  authorized  speed. 

(c)  The  names,  indications,  and 
aspects  of  wayside  and  cab  signals  shall 
be  defined  in  the  Railroad's  Operating 
Rule  Book  or  Special  Instructions. 
Modifications  shall  be  filed  with  the 
FRA  within  thirty  days  after  such 
modifications  become  effective. 

(d)  The  absence  of  a  qualifying 
appurtenance  or  the  feilure  of  a  lamp  in 
a  light  signal  shall  not  cause  the  display 
of  a  less  restrictive  aspect  than 
intended. 

(e)  Cab  display: 

(1)  The  aspects  of  the  cab  display 
shall  include: 

(i)  the  maximum  authorized  speed, 
shown  by  a  bar-graph  or  a  needle  in 
periphery  of  the  dial  used  for  the 
indication  of  train  speed; 
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Cli)  the  target  speed,  shown  by 
numbers;  and 

(iii)  the  target  distance  corresponding 
to  the  indicated  target  speed,  shown  by 
a  continuously  refreshed  bar-graph  and 
numbers  in  case  of  overflow  of  the  bar- 
graph. 

(2)  (Reserved) 

(f)  All  bar-graphs  and  numbers  shall 
be  illuminated  well  enough  to  read 
clearly  in  all  lighting  conditions  in 
which  the  equipment  will  be  used. 


1243.210 

(a)  Block  section  markers  and  route 
origin  markers  shall  be  provided  on 
hinb  speed  lines. 

(b)  Block  section  Umits  shall  be 
indicated  by  marker  plates  installed 
along  the  right-of-way.  The  markers 
shall  be  located  at  adjoining  block 
sections.  Marker  plates  shall  be 
illuminated  for  train  operations  that 
OOGur  between  one  hour  before  sunset 
and  one  hour  after  sunrise,  and  during 
all  other  hours  when  weather  conditions 
restrict  visibility. 

(c)  Where  route  Origin  markers  are 
used,  the  markets  sh^  be  located  at  the 
beginning  of  each  route  and  each  shall 
be  equipf>ed  with  a  proceed  light. 

(d)  Special  shunting  markers  shall  be 
provided  at  locations  not  equipped  with 
route  origin  markers  where  turn-back 
opaiations  may  be  required.  Each  such 
marker  shall  be  equipped  with  a 
shunting  light. 

1243.211    Spacing  of  beacons. 

The  ATC  system  and  beacon  spacing 
shall  be  designed  and  operate  such  that: 

(a)  The  locomotive  engineer  can 
comply  with  any  imposed  speed 
restriction  through  the  use  of  a  service 
brake  application; 

(b)  if  the  locomotive  engineer  fails  to 
react  appropriately  in  response  to  speed 
restrictions  or  other  safety-critical 
inJomiation  conveyed,  the  safety  of  the 
tiainset  shall  be  eiuured  by  an 
automatic  brake  application. 

'Hvck  Circuits 

§243.212    Treck  circuit  requirements. 

(a)  The  track  relay  controlling  home 
signals  or  beacons  shall  be  in  de- 
energized  position,  or  a  device  that 
functions  as  a  track  relay  controlling 
home  signals  or  beacons  shall  be  in  its 
most  restrictive  state,  and  the  track 
circuit  shall  be  de-energized  where  any 
of  the  following  conditions  exist: 

(1)  When  a  rail  is  broken  or  a  rail  or 
switch-frog  is  removed.  It  shall  not  be  a 
violation  of  this  requirement  if  a  track 
circuit  is  energized: 

(i)  When  a  break  occurs  between  the 
end  of  rail  and  track  circuit  connector; 
within  die  limiU  of  rail-joint  bond. 


appliance  or  other  protective  device, 
which  provides  a  bypath  for  the  electric 
current,  or, 

(ii)  As  a  result  of  leakage  ciirrent  or 
foreign  current  in  the  rear  of  a  point 
where  a  break  occurs. 

(2)  When  any  portion  of  a  tiainset 
occupies  any  part  of  a  track  circuit. 

(b)  (Reserved) 

1243.213    Track  ctoouH  ahundng 
sensitivity. 

Each  track  circuit  controlling  a  home 
signal  shall  be  maintained  so  that  the 
track  relay  is  in  a  de-energiaed  position, 
or  B  device  that  functions  as  s  track 
relay  shall  be  in  its  most  restrictive  state 
if.  when  the  track  circuit  is  dry,  a  shunt 
is  connected  across  the  track  rails  of  the 
circuit,  including  folding  sections  of 
turnouts.  The  electric  resistance  of  the 
shunt  shall  be: 

(a)  0.15  Ohm  on  open  track,  for  use 
with  s  ballast  of  8  Ohm  per  kilometer 
(0.62  mi)  resistance. 


fMS^S 


(b)  0.25  Ohm  in  interlocking 
use  with  s  ballast  of  8  Ohm  per 
kilometer  (0.62  mi)  resistance. 


.for 


1243.214 

Insulated  rail  joints  shall  be 
maintained  in  a  condition  to  prevent  the 
failure  of  any  track  circuit  due  to  track 
circuit  current  that  flows  between 
insulated  rails. 

1243.215  Fouling  WIraa. 

Fouling  wires  shall  consist  of  at  least 
two  discrete  conductors,  and  each  shall 
be  of  sufflcient  conductivity  and 
maintained  in  such  condition  that  the 
track  relay  will  be  in  de-energized 
position,  or  device  that  functions  as  a 
track  relay  will  be  in  its  most  restrictive 
state,  when  the  circuit  is  shunted. 

1243.216  Turnout.  touNng  aection. 

Rail  joints  within  the  fouling  section 
shall  be  bondad.  and  fouling  section 
shall  extend  at  laast  to  a  point  where 
sufBcient  track  centers  and  allowance 
for  maximum  car  overhang  and  width 
will  prevent  interference  with  trainset 
movement  on  an  adjacent  track. 

Wires  and  Cablea 

§243.217    Protection  of  tnaulalad  wits; 
mtifs  In  unOf  Qfotind  wire*  aertei  cable. 

Insulated  wire  shall  be  protected  from 
mechanical  injury.  The  insulation  shall 
not  be  punctured  for  test  purposes.  A 
splice  in  underground  wire  shall  have 
iiuulation  resistance  at  least  equal  to  the 
wire  spliced.  Aeritd  cable  shall  be 
supported  by  messenger. 


Tagging  oil 
a(  «*aa  or  taga  wMi  signal 


Each  wire  shall  be  tagged  or  otherwise 
so  marked  that  it  can  be  identified  at 
each  terminal.  Tags  and  other  marks  of 
identification  shall  be  made  of 
jfiMilaHng  material  and  so  arranged  that 
tags  and  wires  do  not  interfere  with 
moving  parts  of  apparatus. 

Standards 

§843i216    Control  dfcuits!  rsquirsmenla. 

The  cimiits  shall  be  so  installed  that 
each  signal  or  beacon  which  governs 
train  movements  into  a  block  section 
will  convey  its  most  rsstrictive  state  as 
long  as  any  of  the  following  conditions 
exist  within  the  block: 

(s)  Occupancy  by  any  portion  of  a 
trainset; 

(b)  When  points  of  a  switch  are  not 
doaed  in  proper  pxisition;  or 

(c)  When  a  track  relay  is  in  de- 
energized  position  or  a  device  which 
functions  as  a  track  relay  is  in  its  most 
restrictive  state;  or  when  signal  control 
circuit  is  de-energized. 

1243.220    Control  circuits  for  signaia, 
ssMCDon  mrougn  povn  ossacior  ofNiaiBa 
oy  avrtlcn  movement. 

The  control  circuit  for  each  signal 
aspect  or  beacon,  which  conveys  an 
indication  more  favorable  than  "proceed 
at  restricted  speed"  for  a  signal 
governing  movement(s)  over  switches^ 
shall  be  selected  through  a  point 
detector  operated  direcUy  by  switch 
points  for  each  switch,  inovable-point 
frog,  and  derail  in  the  routes  governed 
by  such  signal  or  beacon.  Circuits  shall 
be  arranged  so  that  such  a  signal  or 
beacon  can  convey  an  indication  more 
Cavorable  than  "proceed  at  restricted 
speed"  only  when  eech  switch, 
movable-point  frog,  and  derail  in  the 
route  is  in  proper  position. 

§243  221    Time  lockings  witars  raQUftao. 

Time  locking  shall  be  provided  in 
conjunction  with  signal  asf>ects  or 
beacons  which  convey  indications  more 
favorable  than  "proceed  at  restricted 
s{Med".  Time  locking  shall  be  provided 
for  all  interlocking  signals  where  route 
or  direction  of  traffic  can  be  changed. 

§243.222    Indication  locking. 

Indication  locking  shall  be  provided 
for  switches,  movable-point  frogs  and 
derails. 

§243.223    Electric  locking  drcuita. 

Vital  design  methods  in  interlocking 
circuitry  shidl  prevent  "proceed" 
aspects  &t>m  being  displayed  for 
conflicting  movements. 
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§243.224  Loaa of ahunt  protection;  where 
raquirsd. 

A  loss  of  shunt  protection  shall  not 
permit  the  release  of  the  route  locking 
circuit  of  each  power-operated  switch. 
The  loss  of  shunt  protection  shall  be 
based  on  a  sequential  release  logic. 
Sequential  release  logic  requires  that 
when  any  track  circuit  becomes 
occupied  in  logical  sequence  from  a 
previous  track  circuit,  in  combination 
with  an  established  train  route,  its  status 
Kvill  not  be  allowed  to  return  to 
unoccupied,  even  though  the  detected 
shunt  may  be  lost,  until  a  specified  safe 
time  interval  after  the  next  track  circuit 
in  the  route  becomes  occupied. 

§243.225  Signal  control  drcuita.  aalectkMi 
Ihroi^  track  rslaya  or  davtoaa  funcUoning 
aa  track  ralayab 

The  control  circuits  for  signal  aspects 
or  beacons  which  convey  indications 
more  favorable  than  "proceed  at 
restricted  speed"  shall  be  selected 
through  track  relays,  or  through  devices 
that  function  as  track  relays,  for  all  track 
circuits  in  the  route  governed. 

§243.220    S«irtlch,movablai»olnttrogor 
aplN-poInt  daraH. 

A  switch,  movable-point  frog,  or  split- 
point  derail  shall  be  equipped  with 
clamp  locks  and  shall  be  maintained  so 
that  it  cannot  be  locked  when  the  point 
is  open  6  mm  (.25  in)  or  more. 

§243.227    Point  datscloi. 

Point  detectors  shall  be  maintained  so 
that  when  switch  mechanisms  are 
locked  in  normal  or  reverse  position, 
contacts  cannot  be  opened  by  manually 
applying  force  at  the  closed  switch 
point  Point  detector  circuit  controllers 
shall  be  maintained  so  that  the  contacts 
will  not  assume  the  position 
corresponding  to  switch  point  closure  if 
the  switch  point  is  prevented  by  an 
obstruction  from  closing  to  within  6  mm 
(0.25  in). 

§243.228    Signaia  controllad  by  track 
drcuHa. 

The  control  circuits  for  aspects  with 
indications  more  favorable  than 
"proceed  at  restricted  speed"  shall  be 
controlled  by  track  circuits  extending 
through  the  entire  block. 

§243.229    CIrcultaallnlarlocking. 

Circuits  at  an  interlocking  shall  be  so 
intercoimected  that  aspects  to  proceed 
cannot  be  displayed  simultaneously  for 
conflicting  movements. 

§243.230    Signaia  at  ad^oant 
kilai  luddnga. 

Signals  at  adjacent  interlockings  shall 
be  so  interconnected  that  aspects  to 
proceed  on  tracks  signaled  for 


movements  at  greater  than  restricted 
speed  cannot  be  displayed 
simultaneously  for  conflicting 
movements. 

§243JZ31    Track  aignalad  for  movemente  m 
botti  diractiona,  change  of  direction  of 
traffic 

On  track  signaled  for  movements  in 
both  directions,  occupancy  of  the  track 
between  opposing  signals  at  adjacent 
interiockings  shall  prevent  rhAnging  the 
direction  of  traffic  from  that  which  was 
obtained  at  the  time  the  track  became 
occupied. 

§243.232    Route  kxMng. 

Route  locking  shall  be  provided  at  all 
interlockings  where  power-operated 
switches  are  located. 


§243.233   Wayaida 

(a)  AU  wayside  detectors,  including 
flood,  wind,  hot  box,  fisll  intrusion, 
intrusion,  and  dragging  equipment 
detection  systems,  shall  be  linked  to  the 
central  traffic  control  system  or  to  the 
signaling  system,  or  both. 

(b)  The  Railroad  shall  design  and 
implement  the  wayside  detection  r 
systems  so  that  any  detection  of  a 
potentially  unsafe  condition  will  be 
immediately  conveyed  to  the  central 
traffic  control  system  or  to  the  signaling 
system,  or  both. 

(c)  Fall  intrusion  detecton.  The 
Railroad  shall  install  fall  intrusion 
detectors  at  all  highway,  animal,  and 
non-Railroad  equipment  overpasses  and 
underpasses.  Fall  intrusion  detectors 
shall  be  activated  when  the  network  of 
protective  wiring  located  at  each 
overpass  and  underpass  experiences  a 
partial  or  complete  breaL  The  fall 
intrusion  detectors'  data  output  shall  be 
transmitted  to  the  central  traffic  control 
facility  such  that  sensor  information  is 
continuously  available  to  Railroad 
operations  personnel.  The  Railroad's 
system  safety  plan  shall  list  all  locations 
where  fall  intrusion  detectors  are 
installed,  and  shall  set  forth  the  actions 
to  be  taken  when  specific  conditions  are 
detected. 

(d)  Intrusion  detectors.  The  Railroad 
shall  install  a  wayside  intrusion 
detection  system  in  the  protective 
fencing  along  the  Railroad  right-of-way 
that  shall  restrict,  to  the  irmyimiim 
extent  possible,  all  non-Railroad 
intrusion.  The  wayside  intrusion 
detection  system  shall  be  installed  at 
each  location  identified  by  the  system 
safety  plan  as  an  area  where  intrusion 
is  likely  to  occur.  This  system  shall  be 
connected  to  the  Railroad's  signal 
system  and  to  the  central  traffic  control 
system,  and  shall  alert  the  Railroad 
when  an  intrusion  occurs.  The 


Railroad's  system  safety  plan  shall 
explain  in  detail  where  intrusion  is 
likialy  to  occur  and  why,  and  set  forth 
specie  actions  to  be  taken  by  the 
Railroad  when  intrusion  occurs. 

(e)  Dmgging  equipment  detectors.  The 
Railroad  shall  install  dragging 
equipment  detectors  at  all  locations 
where  underframe  repair  or 
maintenance  work  is  performed, 
including  locations  where  maintenance 
fecility  track  joins  the  main  line,  and  at 
other  locations  determined  necessary  by 
the  system  safety  plan.  The  dragging 
equipment  detector  data  output^u^  be 
transmitted  to  the  central  traJEBc  control 
fecility  such  that  sensor  information  is 
continuously  available  to  railroad 
operations  persormel.  The  Railroad's 
system  safety  plan  shall  explain  in 
detail  where  dragging  equipmmit  is 
likely  to  occur  and  why,  and  shall  set 
forth  specific  actions  to  be  taken  by  the 
Railroad  when  such  dragging  equipment 
is  detected. 

(f)  Fhod  detectors.  The  Railroad  shall 
install  flood  detectors  along  the  right-of- 
way  where  determined  necessary  by  the 
system  safisty  plan,  taking  into  account 
factors  of  drainage,  culverts,  bridges, 
overpasses,  underpasses,  and  flood 
plain  status.  The  flood  detection  system 
shall  notify  the  signal  system  and 
central  traffic  control  of  any  location 
where  an  accumulation  of  watOT  exists 
in  the  right-of-way  that  may  pres«it  a 
risk  to  a  right-of-way  structure,  in 
service  equipment,  or  passenger  service 
equipment.  The  Railroad's  system  safety 
plan  shall  include  specific  actions  to  be 
taken  when  such  water  is  detected. 

(g)  Wind  detectors.  The  Railroad  shall 
install  wind  detectors  along  the  right-of- 
way  where  determined  necessary  by  the 
system  safety  plan,  taking  into  account 
area  wind  and  weather  patterns, 
topography,  and  proximity  to  large 
bodies  of  water.  This  wind  speed  data 
output  shall  be  transmitted  to  the 
central  traffic  control  fecility  such  that 
sensor  information  is  continuously 
available  to  Railroad  operations 
personnel.  The  Railroad's  system  safety 
plan  shall  explain  in  detail  the  locations 
chosen  for  wind  detectors  and  why;  list 
the  speeds  and  conditions  at  which 
operational  safety  is  compromised;  and 
set  forth  specific  actions  to  be  taken 
when  those  wind  speeds  are  detected. 

(h)  Hot  box  detectors.  The  Railroad 
shall  install  and  majntajn  hot  box 
detectors  along  the  length  of  the  right- 
of-way  that  detect  the  joiunal  bearing 
temperature  of  all  moving  rail 
equipment  Wayside  detectors  shall  be 
arranged  so  as  to  check  the  journal 
bearing  temperature  on  both  sides  of  the 
trains,  on  each  track.  Detectors  shall  be 
located  at  intervals  not  to  exceed  40  km 
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(25  mi).  Hot  box  detectors  shall  be 
linked  to  the  signal  system  to  alert  the 
locomotive  engine  or  the  central  traffic 
control  system,  or  both,  depending  on 
the  level  of  the  overheating,  so  that 
proper  action  will  be  taken  by  the 
Railroad.  The  hot  box  detector  system 
shall  include  a  tiered  alarm  system,  as 
set  forth  below,  to  ensure  that 
appropriate  action  accompanies  journal 
box  overheating. 

(1)  Danger  alarms  shall  alert  the 
Railroad  when  any  journal  box  or 
journal  box  component  fails  in 
operation,  which  shall  cause  the 
defective  train  to  stop  at  a  designated 
block  marker,  and  shall  cause  all 
passing  trains  to  slow  to  a  speed  not  in 
excess  of  80  km/hr  or  50  mph; 

(2)  Simple  alarms  shall  alert  the 
Railroad  when  journal  box  overheating 
that  is  likely  to  compromise  safety 
occurs,  which  shall  cause  the  defective 
trainset  to  reach  the  next  siding  where 
it  shall  be  parked  and  inspected  prior  to 
resuming  operations;  and 

(3)  Inspection  threshold  alarms  shall 
alert  the  Railroad  when  the  temperatiire 
of  the  journal  bearing  is  significantly 
higher  than  the  average  temperature 
taken  on  the  other  journal  bearings.  This 
alarm  shall  be  transmitted  to  the  central 
maintenance  fecility  and  the 
appropriate  inspection  and  repair  shall 
be  completed. 

The  Railroad  shall  develop  the  hot 
box  detection  system  in  conjunction 
with  the  system  safety  plan,  and  shall 
explain  in  detail  the  location  of  the 
detectors  and  the  temperatures  that 
trigger  correaponding  remedial 
ures. 


IM3.234 


To  protect  maintenance-of-way 
personnel,  the  signaling  system  shall 
include  circuitry  to  lock-out  particular 
block  sections  and  restrict  the  speed  of 
passing  trains  on  tliese  block  sections  or 
adjacent  trackage.  The  Railroad  shall 
develop  signal  Operating  Rules,  as 
required  in  section  6  of  this  rule,  in 
accordance  with  this  requirement 


1843.235    ATC( 

Each  power  vehicle  capable  of  being 
the  lead  vehicle  in  a  txainset  shall  be 
equipped  with  an  automatic  train 
control  (ATC)  dafvice  which  shall  be 
operative  at  all  times  the  trainset 
operates  at  a  speed  of  aoora  than  32  km/ 
h  (20  mph). 


wayside  equipment  and  the  train  has 
reached  the  limit  of  its  authorized 
progression,  the  trainset  will  be  brought 
to  a  complete  stop.  The  system  shall  not 
allow  movement  except  upon  the 
operation  of  an  acknowledging  device, 
and  then  only  at  slow  speed  until  an 
authorization  to  proceed  is  received  by 
the  onboard  train  control  device. 

(b)  The  ATC  system  shall  include  the 
fbllowinfi  features: 

(1)  Bruing  supervision,  requiring  the 
train  to  proceed  at  a  speed  ensuring 
compliance  with  the  target  speed  at  the 
tareet  distance. 

^)  Maximum  speed  supervision, 
effecting  an  automatic  brake  application 
whenever  the  maximum  speed  limit  is 
exceeded. 

1349.237    Cab  aignal  Indication  In 
aeoordanoe  Witt)  maximum  speed  Nmlt 
While  providing  maximum  speed 
supervision,  the  ATC  system  shall 
provide  a  cab  signal  indication  of  the 
mairimiiin  authorized  speed. 


acknowledgment  by  the  engineer  does 
not  constitute  intervention. 


1343.238    AmonMltc  brake 
amMPon  wfian  ma  maDumuni 


Nnin  la 


The  ATC  system  shall  operate  to 
initiate  an  automatic  brake  application 
when  the  speed  of  the  train  exceeds  the 
maximum  speed  intervention  curve. 
The  automatic  brake  application  can  be 
interrupted  by  the  locomotive  engineer 
only  when  the  speed  of  the  train  is 
lower  than  the  maximum  authorized 
speed.  Absent  intervention  by  the 
engineer,  an  automatic  brake 
application  shall  bring  the  train  to  a 
speed  of  leas  than  maximum  authorized 
speed.  Mere  acknowledgment  by  the 
engineer  does  not  constitute 
intervention. 


|S43,2S8 

The  ATC  system  shall  provide  a  cab 
signal  indicatian  of  the  target  speed  and 
distance  before  commencing  this  braking 
supervision,  thus  allowing  the 
locomotive  *"g<"*— ■  to  reapoiKi  by  a 
manual  brake  application. 


(a)  The  ATC  system  shall  be  ae 
ananged  that  if  the  authorization  to 
proceed  is  not  received  firom  the 


%UX249 

hMMad  by  ttM  ATC 

In  the  abaence  of  an  apprrariate 
reaponae  to  a  cab  display  indication  on 
the  part  of  the  locomotive  engineer,  the 
ATC  system  shall  initiate  an  automatic 
brake  application  to  ensure  compliance 
with  tar^st  speed  and  target  distmce. 
The  automatic  brake  application  can  be 
interrupted  by  the  en^neer  only  when 
the  speed  of  the  train  is  lower  than  the 
maximum  authorized  speed.  Absent 
intervention  by  the  en^neer,  an 
automatic  brake  application  shall  bring 
the  train  to  a  speed  of  less  tlaan 
maximum  authorized  speed.  More 


1243.241  Cab  aignal  IndicMton  I 
authofimion  to  entor  a  block  aection  wbaiw 
condHlona  denned  In  f  24X219  axlat 

(a)  If  a  trainset  is  authorized  to  enter 
a  block  section  in  which  any  condition 
listed  in  §  243.219  of  this  Part  exisU,  the 
ATC  system  shall  display  an  indication 
to  "Proceed  at  Restricted  Speed'. 

(b)  If  the  restricted  speed  is  exceeded, 
the  ATC  shall  initiate  an  automatic 
brake  application.  Absent  intervention 
by  the  engineer,  an  automatic  brake 
application  shall  bring  the  train  to  a 
speed  of  less  than  maximum  authorized 
speed.  Mere  acknowledgment  by  the 
engineer  does  not  constitute 
intervention. 

1343.242  AtttfWrff  IntWtatPf . 

The  audible  cab  indicator  shall  have 
two  distinctive  sounds  as  noted  in  (a) 
and  (b)  below,  and  be  clearly  audible 
throu^out  the  cab  under  all  operating 
conditions. 

(a)  When  the  cab  display  changes,  the 
audible  indicator  shall  sound  briefly  (for 
approximately  0.5  seconds)  to  draw  the 
engineer's  attention  to  the  change. 

(d)  An  audible  warning  shall  soimd 
before  an  automatic  brake  application  is 
initiated.  The  warning  shall  be  given  in 
sufficient  time  to  allow  the  engineer  and 
the  train  brake  equipment  to  respond  to 
the  change.  The  indicator  shall  sound 
continuously  until  the  warning 
condition  disappears. 


1243.243 

The  delay  time  of  the  ATC  tiain-bome 
equipment  shall  be  such  as  to  ensure 
thit  the  trainaet  shall  comply  with  the 
target  speed  and  distance  through  the 
brake  application  initiated  by  this 
system. 

1243,244 


An  automatic  tnake  application 
initiated  by  the  ATC  system  shall  cauac 
a  fiill  service  application  of  the  brakes. 


»243.246  

The  ATC  apparatus  shall  be  so 
ananged  as  not  to  interfere  with  the 
ai^lication  of  the  brakaa  by  maana  of 
the  Inake  valve  and  not  to  impak  the 
efficiency  of  the  brake  system. 


f243.24«    Cwilrell 

Each  trainset  shall  be  contoolled  and 
operated  from  the  lead  vehicle.  Each 
lead  vehicle  shall  be  equipped  with  an 
ATC  device.  This  device  shall  have  a 
fiil-safe  and  fault  tolerant  architecture, 
such  as  a  two-out-of-three  voting 
architecture. 
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§243.247    Proper 


and  parts  on 


ATC  track-side  and  power  car 
components  shaU  be  designed  and  »hiill 
operate  in  compatibility  under  all 
conditions  of  speed,  weather,  wear, 
oscillation,  and  shock. 


1243.248   VislblMyofeabi 

The  cab  signals  shall  be  plainly 
visible  to  the  locomotive  crew  or  power 
car  crew  from  their  stetions  in  the  cab. 

§243.248    Power  auppiy. 

The  ATC  system  shaU  operate  from  a 
separate  or  isolated  power  supply. 

§243.280    Seal,  wham  raquifod. 

A  seal  shall  be  maintained  on  any 
device  other  than  the  brake-pipe  cut-out 
cock  (double-heading  cock),  by  means  of 
which  the  operation  of  the  pneumatic 
portion  of  the  automatic  tndn-control 
apparatus  can  be  cut  out 

§243.251    Rele  ot  ptosaura  reduction; 
oqusNiing  rsoorwolr  or  brake  plpa. 

The  equalizing-reservoir  pressure  or 
brake-pipe  pressure  reduction  during  an 
automatic  brake  application  shall  be  at 
a  rate  not  less  than  that  which  results 
from  a  manual  service  application. 

§243.252    neatrtclluna  Imposed  wtwn 
device  talla  and^or  Is  cut  out  en  route. 

(a)  When  the  ATC  system  feils  or  is 
cut  out  en  route,  the  train  may  proceed 
at  restricted  speed  to  the  next  available 
point  of  communication  or  siding, 
where  a  report  must  be  made  to  a 
designated  officer.  An  ATC  system 
feilure  may  result  from  a  variety  of 
conditions;  for  purposes  of  this  Subpart, 
the  feilure  of  two  or  more  of  the  on- 
board processors  will  be  considered  an 
ATC  feilure.  Where  an  absolute  block  is 
esteblished  in  advance  of  the  train  on 
which  the  device  is  inoperative,  the 
train  may  proceed  at  a  speed  not  to 
exceed  127  km/h  (79  mph). 

(b)  Where  an  ATC  system  fails  or  is 
cut  out  en  route,  the  Railroad  shall  test 
the  ATC  and  record  the  results  in 
accordance  with  §§  243.276  and 
243.278,  and  determine  that  the  ATC  is 
fully  operative  before  the  trainset  leaves 
its  next  initial  terminal. 

§243.253   Thetrackage. 

The  trackage  over  which  the  Railroad 
operates  trains  in  revenue  service  shall 
be  completely  equipped  with  wayside 
equipment  designed  to  interface  with 
and  provide  safety  control  commands  to 
the  lead  vehicle  of  trainsets  which 
operate  over  that  trackage.  Signaling 
beacons  and  antennas  shall  be  installed 
and  maintained  in  accordance  with 
manufacturer's  specifications. 


§243.254    Cut  out  of  the  ATC 

Any  cut  out  of  the  ATC  system  or 
activation  of  the  acknowledging  device 
shall  be  registered  in  the  on-b(Mird  event 
recorder. 

Reporting  Kaqnirements 

§243.256    AoddsnlsrssuMng  from  signal 


§243.280    Opersany 


The  occurrence  of  an  accident/  ■ 
incident  arising  from  the  failure  of  an 
appliance,  device,  method  or  system  to 
function  or  indicate  as  required  by  this 
rule  that  results  in  a  more  favorable 
aspect  than  intended  or  other  conditions 
haizardous  to  the  movement  of  a  train, 
shall  be  reported  within  24  hours  to  the 
FRA  by  toll  free  telephone  number. 
800-424-0201. 

§243.258   Signal  faikHa  reports. 

Each  failure  of  an  appliance,  device, 
method,  or  system  to  function  or 
indicate  as  required  by  this  rule  that 
results  in  a  more  favorable  asfiect  than 
intended  or  other  condition  hazardous 
to  the  movement  of  a  train  shall  be 
reported  to  the  FRA  vrithin  five  days 
from  the  date  of  occurrence.  Form  FRA 
F6180-14,  "Signal  Failure  Report." 
shall  be  used  for  this  purpose  and 
completed  in  accordance  with 
instructions  printed  on  the  fonn. 

§243.257   Annual  signsi  systsms  report 

The  Railroad  shall  file  an  annual 
report  with  FRA  which  details  the 
signal  system  configuration  and 
operation,  on  a  form  provided  by  FRA 
in  accordance  with  instructions  and 
definitions  on  the  reverse  side  of  the 
form.  The  report  shall  be  filed  annually 
on  or  before  April  1  of  each  year. 

Inspectioii,  Testing,  and  Maintenance 

§243.258    General. 

The  Inspection,  Testing  and 
Maintenance  program  shall  be  designed 
to  ensure  that  the  safety  of  the  railroad's 
signaling  system  does  not  deteriorate 
over  time,  in  accordance  with  §  243.107 
of  this  Part 

§243.259    Interfsfsnce wWi  nomtal 
functkNiing  of  device. 

Inspection,  testing  and  maintenance 
shall  not  interfere  with  or  alter  the 
normal  functioning  of  any  signal  device 
except  after  measures  are  in  place  to 
provide  for  the  safety  of  train  operations 
that  depend  on  normal  functioning  of 
such  device.  Where  interference  or 
alteration  has  occurred,  the  device  must 
be  functioning  normally  before  train 
operations  dependent  on  such 
functioning  resume. 


Signal  apparatus,  the  functioning  of 
which  afEects  the  safety  of  train 
operations,  shall  be  maintained  in 
accordance  with  the  limits  within 
which  the  device  is  designed  to  operate. 

§243.261    Ad|usaiienl,iopslr.er 
'sptaosmsnt  of  ooniponsnt 

When  any  component  of  a  signal 
system,  the  proper  functioning  of  which 
is  essential  to  the  safety  of  train 
operation,  fails  to  perform  its  intended 
signaling  function  or  is  not  in 
correspondence  with  known  opeiatiiig 
conditions,  the  cause  shall  be 
determined  and  the  faulty  con^wnent 
adjusted,  repaired  or  replaced  without 
undue  defay. 

§243.282   PurpoasofbMpsellonmidl 
lamowsl  from  servtoe  of  s  rsiay  or  < 
fsiUng  to  meet  test  requlremsnls. 

Inspections  and  tests  shall  be  made  in 
accordance  with  specifications  of  the 
Railroad,  subject  to  approval  by  FRA  in 
conjimction  wdth  the  System  Safety  Plan 
set  forth  in  Subpart  B,  to  determine  if 
the  equipment  is  maintained  in  the 
proper  condition  to  perform  its  intended 
function.  Any  electronic  device,  reUy, 
or  other  electromagnetic  device  which 
fails  to  meet  the  requirements  of 
specified  tests  shall  be  removed  from 
service,  and  shall  not  be  restored  to 
service  until  its  operating  characteristics 
are  in  accordance  with  the  limits  within 
which  such  device  or  relay  is  designed 
to  operate. 


§243.283    Pokil( 

Point  detectors  operated  by  povrar- 
operated  switch  movement  shall  be 
tested  at  least  once  every  three  montiis. 

§243.284    Relays;  mtooprocsssof  tssthig. 

(a)  Each  safety-critical,  train-bome 
ATC  relay  shall  be  tested  at  least  once 
each  year. 

Olj^ach  safety-critical,  wayside  relay 
shall  be  tested  at  least  once  every  four 
years. 

(c)  Each  safety-critical,  train-bome 
electronic  subsystem  which  is  not 
verified  internally  on  a  continuous  basis 
shall  be  tested  at  least  once  each  year. 

(d)  Each  safety -critical,  train-bome 
electronic  subsystem  in  which  proper 
operation  is  verified  internally  in  a 
closed  loop  fashion  shall  not  require 
periodic  tests. 

(e)  Each  safety-critical  wayside 
electronic  subsystem  which  is  not 
verified  internally  on  a  continuous  basis 
shall  be  tested  at  least  once  every  two 
years. 

(f)  Each  safety-critical  wayside 
electronic  subsystem,  in  witich  proper 
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operation  is  verified  internally  in  a 
closed  loop  fuhioD.  shall  not  require 
periodic  teats. 


1243.266    Oraundl 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  below,  a  test  for  grounds  on 
each  safety-critical  energy  bus 
furnishing  power  to  circuits  shall  be 
made  at  least  once  every  three  months. 

(b)  The  provisions  of  this  section  315 
shall  not  apply  to  track  circuit  wires, 
common  return  wires  of  grounded 
common  single-break  circuits,  or 
alternating  current  power  distribution 
circuits  grounded  in  the  interest  of    * 
safety. 

(c)  Periodic  ground  tests  are  not 
required  if  ground  detection  devices  are 
properly  functioning,  or  if  the  design  of 
circuits  is  such  that  a  grounded  energy 
bus  could  not  impact  the  safety  of  train 
operation.  An  inspection  of  each  ground 
detection  device  to  ensure  proper 
operation  of  such  device  shall  be  made 
at  least  once  every  three  months. 


f  243.266    Insulation  raststance  I 
wires  In  trunking  and  cables. 

(a)  Insulation  resistance  of  wires  and 
cables,  except  conductors  connected 
directly  to  track  rails,  shall  be  tested 
when  wires,  cables,  and  insulation  are 
dry.  Insulation  resistance  tests  shall  be 
made  between  all  conductors  and 
ground,  and  between  conductors  in  each 
multiple  conductor  cable,  and  between 
conductors  in  trunlung,  when  wires  or 
cables  are  installed  and  at  least  once 
every  10  years. 

(b)  In  no  case  shall  a  circuit  be 
permitted  to  function  on  a  conductor 
oaving  an  insulation  resistance  to 
ground  or  between  conductors  of  I 
than  200,000  ohms. 

1243.267    Time 


Time  releases,  timing  relays,  and 
timing  devices  shall  be  tested  at  least 
once  each  year.  The  timing  shall  be 
maintained  at  not  less  than  90  pert^t 
of  the  predetermined  time  interval, 
which  shall  be  shown  on  the  plaiu  or 
marked  on  the  time  release,  timing 
relay,  or  timing  device.  Where  time 
releiises  are  an  integral  part  of  a  safety- 
crit  cal,  processor-based  controller  and 
are  specified  in  the  applications 
program,  such  intervals  shall  be  tested 
only  at  the  time  of  installation  and 
whenever  a  change  is  made  in  the 
applications  program. 

f243.2«8    TImelocklng. 

Where  time  locldng  is  an  integral  part 
of  a  safety-critical,  processor-based 
controller  and  is  specified  in  the 
applications  program,  such  locking  shall 
be  tested  at  the  time  of  iiutallation  and 


whenever  a  change  is  made  in  the 
applications  program. 

124X289    Routs  locking. 

Where  route  locking  is  an  integral  part 
of  a  safety-critical,  processor  baaed 
controller  and  is  specified  in  the 
applications  program,  such  locking  shall 
be  tested  at  the  time  of  installation. 
wdienever  a  change  is  made  in  the 
applications  program,  and  when  route 
locking  has  been  disarranged. 

Where  indication  locking  is  an 
integral  part  of  a  safety-critical, 
processor  based  controller  and  is 
specified  in  the  applications  program, 
such  lociung  shall  be  tested  at  the  time 
of  installation,  whenever  a  change  is 
made  in  the  applications  program,  and 
when  the  indication  locking  has  been 
disarranged. 

§243.271    Traffic  locidno. 

Where  traffic  locking  is  an  integral 
part  of  a  safsty-critical,  processor  based 
controller  and  is  specified  in  the 
applications  program,  such  locking  shall 
be  tested  at  the  time  of  installation  and 
whenever  a  change  is  made  in  the 
applications  program. 

1243.272    Siwltch  Obstruction  taeL 

A  switch  obstruction  test  of  each 
switch  shall  be  made  when  a  lock  rod 
is  installed  and  at  least  once  every  3 
months. 


(3 


%  243.273    LocoifieMve  or  power  ci 
supply  voltaga  requirement 

The  output  voltage  of  power  supply 
Cor  power  car  or  locomotive  ATC  shall 
be  maiBtaliied  within  10  percent  of 
rated  voltage. 

§  243.274    Power  car  or  locomotive 
Inauletlon  resilience;  requiremenL 

When  the  periodic  test  prescribed  in 
§243.266  is  performed,  insulation 
resistance  betiween  wiring  and  ground  of 
the  automatic  train  control  system  shall 
be  not  less  than  one  megohm. 


1243.275  Antennae  and  I 

(a)  Signaling  beacons  and  antennas 
shall  be  inspected  and  maintained  in 
accordance  with  the  manufacturer's 
specifications. 

(b)  Antennas  and  beacons  which  have 
been  repaired  or  rewound  shall  have  the 
saow  opanting  characteristics  which 
they  possessed  originally  or  as  specified 
for  new  equipment. 

1243.276  Oeperlure  leet 

(a)  The  train-bome  ATC  equipment 
shall  be  tested  using  one  of  the 
following  methods: 

(1)  Operation  over  track  elements: 


!2J  Operation  over  a  test  circuit;  or 
3)  Onboard  test  device. 

(b)  The  extent  of  the  departure  test 
shall  be  defined  by  the  Railroad  in 
accordance  with  the  system  safety  plan 
required  by  Subpart  B  of  this  Part,  but 
shall  include  at  least  the  following: 

(1)  Cround-to-train  transmission; 

(2)  The  cab  display  indications;  and 

(3)  The  interface  with  the  train  brakes. 

(c)  The  Railroad  shall  perform  a 
departure  test,  and  onboard  ATC 
equipment  shall  be  put  in  service, 
before  the  trainset  operates  over 
equipped  territory.  lif  the  ATC  is  cut  out, 
the  Railroad  shall  p>erform  another 
departure  test  before  the  ATC 
equipment  is  considered  operative. 

(dj  If  a  locomotive  or  power  car  makes 
more  than  one  trip  in  a  24-hour  period, 
only  one  departure  test  is  required  in 
such  a  24-hour  period,  except  as 
provided  in  section  3.119(b)  concerning 
failures  or  cut-outs  en  route. 

(e)  Each  test  run  and  its  outcome  shall 
be  recorded  in  the  train-bome  event 
recorder.  These  records  shall  be 
downloaded  and  retained  for  at  least 
one  year. 

f243.277    Pertodteteet 

A  periodic  test  of  the  train  borne  ATC 
equipment  shall  be  performed  at  least 
once  every  two  months  and  on  multiple- 
unit  cars  as  specified  by  the  Railroad, 
subject  to  approval  by  the  FRA. 


1243.278    Reeultsotl 

(a)  Results  of  tests  made  in 
compliance  with  §  243.252(b), 
§§243.262  through  243.272.  §243.276. 
and  §  243.277,  shall  be  recorded  on  pre- 
printed or  computerized  forms  provided 
by  the  Railroad  or  by  electronic  means. 
Such  forms  shall  show  the  name  of  the 
Railroad,  place  and  date,  equipment 
tested,  results  of  tests,  repaira, 
replacements,  adjustments  made,  and 
condition  in  which  the  apparatus  was 
left.  Each  record  shall  be  signed  by  the 
employee  malung  the  test  and  shall  be 
filed  in  the  office  of  a  supervisory 
official  having  jurisdiction.  Results  of 
tests  shall  be  retained  until  the  next 
record  is  filed,  but  in  no  case  less  than 
one  year. 

(b)  For  purposes  of  compliance  with 
the  requirements  of  this  section,  the 
Railroad  may  maintain  and  transfer 
records  through  electronic  transmission, 
storage,  and  retrieval  provided  that: 

(1)  The  electronic  system  be  designed 
so  that  the  integrity  of  each  record  is 
maintained  through  appropriate  levels 
of  security  such  as  recognition  of  an 
electronic  signature,  or  other  means, 
which  uniquely  identify  the  initiating 
person  as  the  author  of  that  record.  No 
two  persons  shall  have  the  same 
electronic  identity; 
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(2)  The  electronic  system  shall  ensure 
that  each  record  cannot  be  modified  in 
any  way,  or  replaced,  once  the  record  is 
transmitted  and  stored; 

(3)  Any  amendment  to  a  record  shall 
be  electronically  stored  apart  from  the 
record  which  it  amends.  Each 
ameiuiment  to  a  record  shall  be 
uniquely  identified  as  to  the  person 
making  the  amendment; 

(4)  The  electronic  system  shall 
provide  for  the  maintenance  of 
inspection  records  as  originally 
submitted  without  corruption  or  loss  of 
data;  and 

(5)  Paper  copies  of  electronic  records 
and  amendments  to  those  records,  that 
may  be  necessary  to  document 
compliance  with  this  Subpart,  shall  be 
made  available  for  inspection  and 
copying  by  the  FRA. 

(243.279   kidspendsnt  vertflcetion  and 


(a)  General.  The  Railroad  shall 
undergo  a  third-party  safety  audit  of  all 
safety-critical  processor-based 
equipment  and  system  elements  as 
finally  coi^gured,  prior  to  commencing 
operations.  La  order  to  complete  this 
requirement,  the  Railroad  shall  contract 
with  an  independent  reviewer,  deemed 
"Reviewer"  for  purposes  of  this  section, 
that  is  experienced  in  conducting 
verification  and  validation  audits  of 
safety-critical  processor-based 
equipment  and  systems.  The  Reviewer 
shall  use  as  a  comparable  standard  for 
appropriate  methodology  and 
performance,  all  of  the  following 
standards: 

(1)  Railway  Applications:  The 
specifications  and  demonstration  of 
dependability,  reliability,  availability, 
maintainability  and  safety.  prEN  50126, 
European  Committee  for 
Electrotechnical  Standardization 
(November  1995). 

(2)  Railway  Applications:  Software  for 
Railway  Control  and  Protection 
Systems.  prEN  50128,  European 
Committee  for  Electrotechnical 
Standardization  (August  1996). 

(3)  Railway  Applications:  Safety 
Related  Electronic  Systems  for 
Signaling,  version  0.9.  prEN  50129. 
European  Committee  for 
Electrotechnical  Standardization  (March 
1996). 

(4)  On-board  Electronic  Equipment 
and  Computer  Hardware.  CF  67-001. 
Societe  Nationale  des  Chemins  de  Fers 
Francais  (June  1990). 

(5)  Methodology  for  the  Development 
of  On-board  Micro-computer 
Equipment.  piCF  67-004,  and  NF  F71- 
004,  Societe  Nationale  des  Chemins  de 
Fers  Francais  (February  1989). 


(6)  Railymy  Applications:  Electronic 
Equipment  used  on  Rolling  Stock.  EN 
50155,  European  Committee  for 
Electrotechnical  Standardization 
(November  1995). 

(b)  Items  included  in  audit.  (1)  The 
Reviewer  shall  assess  and  comment  on 
the  adequacy  of  the  processes  which  the 
Railroad  applied  to  the  design  and 
development  of  the  signal  system.  The 
Reviewer  shall  identify  and  doctmient 
any  safety  vulnerabilides  that  are  not 
adequately  mitigated  by  the  Railroad's 
processes. 

(2)  The  Reviewer  shall  evaluate  the 
adequacy  of  the  Railroad's  system  safety 
plan  concerning  the  signal  system. 

(3)  The  Reviewer  sh^l  analyze  the 
Railroad's  hazard  analysis  for 
comprehensiveness  and  adherence  to 
the  system  safety  plan. 

(4)  The  Reviewer  shall  analyze  the 
Railroad's  fault  tree  analysis  for 
completeness,  accuracy,  and  adherence 
to  the  system  safety  plan. 

(5)  The  Reviewer  shall  randomly 
select  various  safety-critical  modules  for 
audit  to  verify  whether  the  Railroad's 
system  safefy  plan  were  followed.  The 
number  of  modules  selected  should  be 
determined  jointly  by  the  Railroad  and 
the  Reviewer  to  ensure  that  a 
representative  number  sufficient  to 
provide  confidence  that  all  unaudited 
modules  were  developed  in  adherence 
to  the  Railroad's  system  safety  plan. 

(6)  The  Reviewer  shall  evaluate  and 
comment  on  the  Railroad's  plan  for 
installation  and  test  procedures  for 
revenue  service. 

(c)  Reviewer's  report  (1)  The 
Reviewer  shall  prepare  a  report  of  the 
audit  and  provide  copies  to  the  Railroad 
and  FRA. 

(2)  The  Reviewer's  report  shall  be 
submitted  to  the  Railroad  and  FRA  prior 
to  the  commencement  of  installation 
testing  and  contain,  at  a  minimum,  the 
following: 

(i)  The  Reviewer's  evaluation  of  the 
adequacy  of  the  Railroad's  system  safefy 
program  concerning  the  signal  system, 
including  any  vulnerabilities  that  were 
not  adequately  mitigated; 

(ii)  The  metnod  by  which  the  Railroad 
would  assure  system  safefy  in  the  event 
of  hardware  or  software  failures , 
including  an  explanation  of  how  the 
Railroad  will  assure  that  all  potentially 
hazardous  operating  circumstances  are 
identified; 

(iii)  The  method  by  which  the 
Railroad  addresses  the 
comprehensiveness  of  the  system  design 
for  the  requirements  of  the  railroad 
operations  it  will  govern,  including  an 
explanation  of  how  the  Railroad  wUl 
assure  that  all  potentially  hazardous 
operating  circumstances  are  identified. 


how  the  Railroad  records  deficiencies 
identified  in  the  design  process,  and 
how  the  Railroad  tracks  the  correctim 
of  these  deficiencies; 

(iv)  The  identification  of  any 
documentation  that  was  denied, 
incomplete,  or  inadequate; 

(v)  The  identification  of  each  sjrstem 
procedure  or  process  that  was  not 
properly  followed; 

(vi)  llie  identification  of  eech 
deficiency  or  criticism  not  adequately 
mitigated  in  which  the  positions  of  the 
Reviewer  and  Railroad  are  deerly 
stated; 

(vii)  The  identification  of  the 
Railroad's  software  verification  and 
validation  procedures  for  its  safefy- 
critical  applications,  and  adequacy  at 
these  procedures; 

(viii)  The  methods  used  by  the 
Railroad  to  develop  safsfy-critical 
software,  such  as  die  use  of  structured 
language,  code  checks,  modidarify.  or 
other  similar  techniques;  and 

(ix)  A  brief  outline  of  what  would  be 
required  to  determine  a  mean  time 
between  imsafe  failure  value  for  the 
Railroad's  hardware,  a  mean  time 
between  unsafe  execution  of  the 
Railroad's  software,  and  a  meeh  time 
between  hazardous  events  of  the 
Railroad's  system. 

(d)  FRA  acceptance. 

(1)  FRA  shall  analyze  the  Reviewer's 
rep<Hl  upon  receipt  Based  on  its 
analysis  of  the  report.  FRA  shall  notify 
the  Railroad  in  writing  that  the  signal 
system  as  finally  configured  is  acoqtted 
or  not  accepted. 

(2)  In  the  event  that  FRA  does  not 
accept  the  signal  system  as  finally 
configured,  FRA  shall  provide  a  written 
expluiation  of  the  reasons  for  the  non-  ' 
acceptance. 

(3)  In  the  event  that  FRA  does  not 
accept  the  signal  system  as  finally 
configured,  the  Railroad  shall  have  an 
opportunify  to  respond  to  the 
Reviewer's  report  and  to  FRA's  non- 
acceptance. 

(4)  The  Railroad  shall  conform  the 
signal  system  to  the  Reviewer's 
recommendations  and  FRA  acceptance 
prior  to  revenue  operations. 

Subpart  D— Track  Safety  Standarda 


§243.301    nestowtten  or  renewal  eftrecit 
under  traffic  condniona. 

(a)  Restoration  or  renewal  of  track 
under  traffic  conditions  is  limited  to  the 
replacement  of  worn,  broken,  or  missing 
components  or  fastenings  that  do  not 
affect  the  safe  passage  of  trains. 

(b)  The  following  activities  are 
expressly  prohibited  imder  traffic 
conditions: 
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(1)  Any  work  that  intamipts  rail 
continuity,  e.g..  as  in  joint  bar 
replacameni  or  rail  replacement; 

(2)  Any  work  that  adversely  affects 
the  lataral  or  vertical  stability  of  the 
track  with  the  axception  of  spot  tamping 
an  iaolatad  condition  where  not  more 
than  5  m  (16.4  lineal  ft)  of  track  ara 
involved  at  any  one  time  and  the 
ambient  air  temperature  is  not  above  35 
C  (95  F):  and 

(3)  Removal  and  replacement  of  the 
rail  bstenings  on  more  than  one  tie  at 
a  time  writhin  S  m  (16.4  ft). 


the  track  is  loaded  shall  be  added  to  the 
measurements  of  the  unloaded  track. 


IMUM 

Eadi  drainage  or  other  water  carrying 
facility  under  or  immediately  adjacent 
to  the  roedbed  shall  be  maintained  and 
kept  free  of  obstruction,  to 
eocommodata  expected  water  flow  for 
the  area  concerned. 


(d)  Prevent  proper  functioning  of 
signal  and  communication  lines;  or 

(e)  Prevent  railroad  employees  from 
visually  inspecting  moving  equipment 
from  their  normal  duty  stations. 


fMSJOS 

When  unloaded  track  is  measured  to 
determine  compliance  with 
iwuliHDenu  of  this  ftrt,  evidMoa  of 
nU  aMvanent.  if  any.  that  oocttfs  while 


§a4S.307 

Vegetation  on  railroad  property  which 
is  on  or  immediately  adfscent  to 
roadbed  shall  be  controlled  so  that  it 
does  not: 

(a)  Become  a  fire  haaard  to  track- 
carrying  structures; 

(b)  Obstruct  vUibility  of  railroad  signs 
and  signals; 

(c)  Interfere  with  railroad  employees 
performing  normal  trackside  duties; 

Safety  Level  One  Geometry  Table 


fMa.JM    Track! 

If  any  value  listed  in  the  following 
Safisty  Level  One  Geometry  Table  are 
exceeded,  the  Railroad  shall  initiate 
remedial  action  within  two  calendar 
days.  If  the  values  listed  in  the 
following  Safety  Level  Two  table  are 
exceeded,  the  Railroad  shall  initiate 
immediate  remedial  action.  For  either 
the  Level  One  or  Level  Two  tables,  a 
reduction  in  operating  speed  so  that  the 
condition  complies  with  the  limits 
listed  for  a  lower  speed  shall  constitute 
Ivinging  the  track  into  compliance. 


(fwn) 
Surlne  (mm) .... 


kmA>  (mph) 


10 

ao 

31 
31 


322 

(200) 


9 

9 
IS 
11 
II 


230 
(143) 


10 
10 
18 
13 
22 


170 
(106) 


13 
13 
IS 
IS 
22 


100 
(62) 


16 

16 

NA 

IS 


80 
(50) 


17 
17 

NA 
IS 

NA 


60 
(37) 


21 
21 
NA 
21 


40 
(25) 


24 

24 

NA 
52 
NA 


Safety  level  One  Geometry  Table 


Qage(mm)< 


TadtoiV 
(mc 


(niph) 


nwiimum 


Cent  (mm) , 


(mm) 


I  (mm) 

warp  (mm) 


maximum* 
mm  on  10 


322 

(200) 


meximun 
Oiofd 
(m) 

10 

ao 

SI 
•12^ 

31 
•10 


-7 

-4 

♦27 

15 

180 


12 
It 

m 

16 
24 

15 


230 
(143) 


-9 

-7 

♦27 

15 

ISO 


14 
14 

H 
IS 
30 
15 


170 
(106) 


.»..^_  -^~  •*  ••  np"**'  •«*  gaoe.  1436  mm  (8SJ  In). 
>Mean  value  on  a  100  m  (328  m  tsridh  o«  track. 
•  J^  dplertvahie  >  ^20  mm  (0.79  b)  has  to  be  correeled 
aage  wanaion  la  dsined  aa  the  dMsiaiiue  between  Vie  minimum  and  maximum  gue 
'The  maxlmurn  vatoea  indtealad  on  tNa  Irw  ara  not  ttM<honi  oWsets  but  are  i>eti 
Vtcm  jwmmalrtca|ly  from  itta  osr4sr  at  0.675  m.  2.075  m.  3.84  m.  wk)  6.li 

•DRwanoe  oaAwaenitM  ooas  ievei  vafcis  at  wiy  locatton  «id  the  mean  ««ue  ol  9ie 


-12 

-7 

♦36 

15 

ISO 


17 
17 
M 
22 

30 

18 


100 
(62) 


-12 

-7 

♦36 
15 

180 


21 
21 
NA 
24 

NA 
18 


80 
(50) 


60 
P7) 


-12 


♦36 
NA 

180 


23 
23 

NA 
26 

NA 
18 


-12 


♦36 

NA 

ISO 


40 

(25) 


24 


-12 


♦37 
NA 

ISO 


32 
32 

NA 
70 
NA 
24 


10 


m  and  a 


between  tie  a»arsga  level  at  eight 
tocalton  al  0.675  m  Irom  the  cer 

on  ♦/-S.O  m  (16.4  8). 


Sur- 


ovara 


•S«SlS1i   Traeki 

(a)  Gage  is  measured  between  the 
heads  of  the  rails  at  right-angles  to  the 
rails  in  a  plane  15  mm  (0.6  in)  below  the 
top  of  the  rail  head. 

(b)  Tbe  mtntmnin  gige.  mavtmn^ 

gage,  minimum  mean  value,  and  i 


variation  shall  comply  with  the 
requirements  defined  in  the  Safety  Level 
Tvro  Oometry  table  given  in  Section 
4.11. 


fS43^3 


(a)  The  maiHinnm  operating  speed  Cor 
each  curve  shall  be  determined  by  the 
following  formula: 
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I' 


.E.-^E„ 


V,«=3.6*Jg*R* 

where: 

Vmu  =  Maximum  allowable  operatiiig 

speed  (km/h). 
E.  =  Actual  elevation  of  the  outside  rail 

above  the  inside  rail  (mm)  1. 
R  =  Curve  radius  (m)  2. 
Ev  =  Maximum  allowable  unbalanced 

elevation  (nun). 
D  =  Distance  Iwtween  wheel  contact 

circles  (mm), 
g  =  acceleration  due  to  gravity  (m/s2). 

In  U.S.  Engineering  Units  this  formula 
becomes: 


V  0.0007*D 


where: 


Vmax  =  Maximum  allowable  operating 

speed  (mph). 
E.  =  Actual  elevation  of  the  outside  rail 

above  the  inside  rail  (in).* 
D  =  Degree  of  ciirvature  (degrees).' 
Eu  =  Unbalanced  elevation. 

(b)  Equipment  meeting  the  standards 
of  this  section  may  be  operated  at 
ciirving  speeds  determined  by  the 
formula  in  paragraph  (a)  of  this  section, 
provided:  ' 

(1)  It  is  demonstrated  that  when 
positioned  on  a  track  with  uniform 
superelevation.  Ea,  reflecting  the 
intended  target  cant  deficiency.  Eu,  no 
wheel  of  the  equipment  unloads  to  a 
value  of  60  percent  or  less  of  its  static 
value  on  perfectly  level  track  and  the 
roll  angle  between  the  floor  of  the 
vehicle  and  the  horizontal  does  not 
exceed  5.7  degrees; 

(2)  It  is  demonstrated  that  when 
positioned  on  a  track  with  a  uniform 
180  mm  (7  in)  superelevation,  no  wheel 
unloads  to  a  value  less  than  60%  of  its 
static  value  on  perfectly  level  track  and 
the  angle,  measured  about  the  roll  axis, 
between  the  floor  of  the  vehicle  and  the 
horizontal  does  not  exceed  8.6  degrees; 

(3)  The  Railroad  provides  a  complete 
description  of  the  class  of  equipment 
involved,  including  schematic  diagrams 
of  the  suspension  system  and  the 
location  of  the  center  of  gravity  above 
top  of  rail; 

(4)  The  Railroad  provides  a  complete 
description  of  the  test  procedure  and 


*  1  Actual  elevation  for  each  50  m  (164  ft)  track 
s^ment  in  the  body  of  the  curve  is  determiDed  by 
averaging  the  elevation  for  10  points  through  the 
segment  at  S  m  (16.4  fl)  spacing.  If  the  curve  length 
is  less  than  SO  m  (164  ft),  the  points  through  the 
full  length  of  the  body  of  the  curve  shall  be 
averaged.  If  Eu  exceeds  100  mm  (4  in),  the  Vmax 
formula  applies  to  the  spirals  on  both  ends  of  the 
curve. 

'  Curve  radius  (D^ree  of  curvature)  is  determined 
by  averaging  the  degree  of  curvature  over  tbe  same 
track  segpnent  as  the  elevation. 


instrumentation  used  to  qualify  the 
equipment  and  the  maximum  values  for 
wheel  unloading  and  roll  angles  which 
were  observed  during  testing;  the  test 
procedure  may  be  conducted  in  a  test 
facility,  where  all  wheels  on  one  side 
(right  or  left)  of  the  equipment  are  raised 
or  lowered  by  the  intended  cant 
deficiency,  the  vertical  wheel  loads 
under  each  wheel  are  measured,  and  a 
level  is  used  to  record  the  angle  through 
which  the  floor  of  the  vehicle  has  been 
rotated; 

(5)  The  Railroad  describes  the 
procedures  or  standards  in  effect  which 
detail  the  maintenance  of  the 
suspension  system  for  the  particular 
class  of  equipment;  and 

(6)  The  Railroad  identifies  the  line 
segment  on  which  the  higher  curving 
speeds  are  proposed  to  be  implemented. 

(c)  Upon  receipt  of  the  information 
contained  in  paragraph  (b).  FRA  shall 
approve  use  of  the  equipment  and 
curving  speeds  established  pursuant  to 
paragraph  (a).  The  Railroad  shall  notify 
the  FRA  Associate  Administrator  for 
Safety,  in  writing,  no  less  than  thirty 
calendar  days  prior  to  any  proposed 
implementation  of  curving  speeds 
higher  than  Vmax  when  the  "Eu"  term 
(above)  will  exceed  100  mm  (4  in). 

Track  Structure 

S243.315    Track  Strength. 

(a)  Track  shall  have  a  sufficient 
vertical  strength  to  withstand  the 
maximum  vehicle  loads  generated  at 
maximum  permissible  train  speeds,  cant 
deficiencies  and  surface  limitations.  For 
purposes  of  this  section,  vertical  track 
strength  is  defined  as  the  track  capacity 
to  constrain  vertical  deformations  so 
that  the  track  shall  return,  following 
maximum  load,  to  a  configuration  in 
compliance  with  the  track  performance 
and  geometry  requirements  of  this  Part. 

Cb)  Track  shall  nave  sufficient  lateral 
strength  to  withstand  the  maximum 
thermal  and  vehicle  loads  generated  at 
maximum  permissible  train  speeds,  cant 
deficiencies  and  lateral  alignment 
limitations.  For  piurposes  of  this  section 
lateral  track  strength  is  defined  as  the 
track  capacity  to  constrain  lateral 
deformations  so  that  track  shall  return, 
following  maximum  load,  to  a 
configuration  in  compliance  with  the 
track  performance  and  geometry 
requiremente  of  this  Part. 

1243317    Crosstiee. 

(a)  Crossties  shall  be  made  of  a 
material  to  which  rail  can  be  securely 
fastened.  They  shall  be  of  concrete 
construction  for  all  tracks  over  which 
trains  run  in  revenue  service. 

(b)  Each  12  m  (39  ft)  segment  of  track 
shall  have: 


(1)  A  sufficient  number  of  crossties 
which,  in  combination,  provide 
effective  support  that  will: 

(i)  Hold  gage  within  the  limits 
prescribed  in  §  243.31 1; 

(ii)  Maintain  surface  within  the  limito 
prescribed  in  Safety  Level  Twro 
Geometry  Table  prescribed  in  §  243.300; 
and 

(iii)  Maintain  alignment  within  the. 
limits  prescribed  in  Safety  Level  Two 
Geometry  Table  prescribod  in  §  243.309. 

(2)  The  minimum  number  and  type  of 
crossties  specified  in  paragraph  (c)  or 
(d)  of  this  section  effectively  distributed 
to  support  the  entire  segment;  and 

(3)  Crossties  of  the  type  specified  in 
paragraph  (c)  or  (d)  of  this  section  that 
are  located  at  a  joint  location  as 
specified  in  paragraph  (flxif  this  section. 

{c)  For  non-concrete  tie  construction, 
each  12  m  (39  ft)  segment  of  track  shall 
have  18  crossties  which  are  not 

(1)  Broken  through; 

(2)  Split  or  otherwise  impaired  to  the 
extent  the  crossties  would  allow  the 
ballast  to  work  through,  or  would  not 
hold  spikes  or  rail  fasteners; 

(3)  So  deteriorated  that  the  tie  plate  or 
base  of  rail  could  move  laterally  10  mm 
(0.4  in)  relative  to  the  crossties; 

(4)  Cut  by  the  tie  plate  through  more 
than  40  percent  of  the  thickness  of  the 
tie;  or 

(5)  Configured  with  less  than  2  rail 
holding  spikes  or  fasteners  per  tie  plate. 

(6)  So  unable,  due  to  insufficient 
fastener  toe  load,  to  maintain 
longitudinal  restraint  and  maintain  rail 
hold  down  and  gage. 

(d)  For  concrete-tie  construction,  each 
12  m  (39  ft)  segment  of  track  shall  have 
16  crossties  which  are  not: 

(1)  So  deteriorated  that  the  pre-stress 
strands  are  ineffective  or  withdrawn 
into  the  tie  at  one  end  and  the  tie 
exhitnts  structural  cracks  in  the  rail  seet 
or  in  the  gage  of  track; 

(2)  Configured  with  less  than  2 
fasteners  on  the  same  rail; 

(3)  So  deteriorated  in  the  vicinity  of 
the  rail  fastener  that  the  fastener 
assembly  may  pull  out  or  move  laterally 
more  than  10  mm  (0.4  in)  relative  to  the 
crosstie; 

(4)  So  deteriorated  that  the  fastener 
base  plate  or  base  of  rail  coidd  move 
laterally  more  than  10  mm  (0.4  in) 
relative  to  the  crossties; 

(5)  So  deteriorated  that  rail  seat 
abrasion  is  sufficiently  deep  to  cause 
loss  of  rail  fastener  toeload; 

(6)  Completely  broken  throu^;  or 

(7)  So  unable,  due  to  insufficient 
fastener  toe  load,  to  maintain 
longitudinal  restraint  and  maintain  rail 
hold  down  and  gage. 

(e)  The  following  speed  limitation 
shall  apply  in  case  the  number  of 
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DoadelKtive  ties  on  sech  12  m  (39  ft) 
ssgMMBt  definad  in  paivBapb  (c)  and  (d) 
of  this  MCtUm  is  not  ach!l>v«d: 


.170lBMl(110lMpfl) 
146  hn^  (BO  mph) 
•6  Isn^  (60  mpK)  •. 
2S  hniAi  (IS  mph)  ~ 


14 

12 

• 

5 


(Q  Service  track,  inchidiag  sidings, 
jrards.  sheds,  and  woikshops.  shall  have 
el  least  oae  non-dafisctive  croaatia,  the 
oaoteriina  of  which  is  within  0.5  m  (1.6 
ft)  of  the  rail  foint  location,  or  two 
croastiaa.  the  center  lines  of  which  era 
within  OlSS  m  (2.1  ft)  either  side  of  the 
rail  Joint  location.  All  other  tracks  shall 
have  two  non-dafisctive  tiaa  within  0.65 
m  (2.1  ft)  each  side  of  the  rail  Joint 

(g)  For  track  constructed  without 
crossties.  such  ss  slab  treck  and  track 
connected  directly  to  bridge  structural 
components,  the  track  structura  shell 
mast  the  requirements  of  paragraphs 
(bXlXi).(U)and(iii). 

(h)  Od  all  tracks  wbmn  the  operating 
speeds  exceed  170  km/hr  (105  mph). 
thera  shall  be  at  leeat  three  non- 
defectiva  ties  sach  side  of  a  daCsctive 
tie. 

(i)  Whera  wooden  crossties  era  used 
there  must  be  tie  plates  under  the 
running  rails  on  at  least  nine  of  tm 
consecutive  ties. 

0)  No  metel  obfect  which  causea  a 
concentrated  loed  by  solely  supporting 
a  rail  shall  be  allowed  between  the  baae 
of  the  rail  and  the  beering  surface  of  the 
tiepiete. 


•M«J19   CeniraieiiewaMadraHfCWiq. 

The  Railroed  shall  have  in  afitsct 
erritten  procedures  which  sddress  the 
installation,  adjustment,  maintenance 
and  Inspection  of  CWR,  and  a  training 
program  for  the  application  of  thoae 
proceduraa,  in  accordance  with 
S  243.107  of  this  Part.  Theae  procedures 
shall  be  submitted  to  the  FRA  Associate 
Administrator  for  Safsty  as  pact  of  the 
Railroed's  system  safoty  plan,  and  shall 
include: 

(a)  Procedures  for  the  installation  and 
adjiutment  of  CWR  which  include: 

(1)  Designation  of  a  desired  rail 
installation  temperatura  range  for  the 
geographic  area  in  which  the  CWR  is 
located;  and 

(2)  Destressing  procedures/methods 
which  addreas  proper  attainment  of  the 
deaired  rail  installation  temperatura 
range  when  adjusting  CWR. 

(b)  Rail  anchoring  or  fastening 
rsquiraments  that  will  provide  aufBdent 
raatraint  to  limit  longitudinal  rail  and 
crosstie  movement  to  the  extent 


mctical,  and  that  spedflcaUy  addraas 
rwR  f  ii  mwu-Kn^w^  ~p  fcatsnliig 
pattaras  oo  bridgas.  bridge  epiiRMchaa. 
and  et  other  locatiatis  wbsra  poaaihla 
longitudinai  rail  and  croaatia 
movameat — associsted  with  nomally 
expected  train-induced  foreea — is 
lastiicted. 

(c)  Proceduraa  which  speeiflcaUy 
iddiaas  maintaining  a  dasirad  rail- 
iBstalleHon  temperatura  ranfs  erfaen 
cutting  CWR  indudingrail  npein.  in- 
track  welding,  and  in  con|ttncti(m  with 
adjustments  made  in  the  aree  of  tight 
tnisk.  a  track  buckle,  or  a  pull-apait 
Rail  rapair  practicea  shall  take  into 
oonsidantimi  the  existing  rail 
temperatura  ao  that: 

(1)  Whan  raU  ia  rapleced.  die  lengUi 
installed  shall  be  dalsrmined  by  taking 
into  consideration  thesodstii^  rail 
tao^Mretura  and  the  deaired  rail 
installation  temperatura  range;  and 

(2)  Under  no  circumstances  should 
rail  be  added  when  the  rail  temperatura 
ia  below  thet  deaignated  b^  paragraph 
(aXl)  of  this  section,  writhout  provi^ons 


far 

(d) 


adiustmeni 
d)Procedui 


luraa  which  addraaa  the 


monitoring  of  CWR  in  curved  track  for 
inward  shifts  of  alignment  toward  the 
center  of  the  curve  as  s  result  of 
disturbed  trecL 

(e)  Proceduraa  which  control  train 
apeed  on  CWR  track  when: 

(1)  Maintenance  work,  track 
rehebilitatioc,  track  construction,  or  any 
other  event  eccun  which  disturbs  the 
roedbed  or  bellast  section  and  reduces 
the  lateral  or  longitudinal  raaistance  of 
the  track. 

(2)  In  formulating  the  proceduraa 
under  this  paraeaph.  the  track  owner 
shall: 

(i)  Determine  the  speed  required,  and 
the  duration  and  subsequent  removal  of 
any  spaed  restriction  based  on  the 
rastoration  of  the  bellast.  along  with 
sufficient  ballaat  re-consolidation  to 
stabilize  the  track  to  a  level  thet  can 
accommodate  expected  train-induced 
forces.  Ballast  re<onsolidation  can  be 
echieved  through  either  the  pawaflo  of 
train  tonnage  or  mechanical 
stahiHiation  proceduraa.  or  both;  and 

(ii)  Take  into  consideration  the  type  of 
crossties  used. 

(f)  Procedurss  which  prescribe  when 
physical  track  inspections  ara  to  be 

Krfonned  to  detect  conditions  prone  to 
ckling  in  CWR  track.  At  a  minimum 
these  procedures  shell  eddress 
inspecting  track  to  identify: 

(1)  Locations  whera  tight  or  kinky  rail 
conditions  sn  likely  to  occur,  end 

(2)  Locations  whera  track  work  of  the 
natura  described  in  paragraph  (aXl)  of 
this  section  has  recentiybeen 
performed. 


(3)  In  fannulating  the  proceduraa 
vndar  diis  peragraph.  the  Railroad 
shall— 

(i)  Specify  the  timing  of  the 
inspection;  and 

(11)  Specify  the  eppropriete  rsmedial 
actions  to  bo  taken  when  conditions 
preoe  to  buckling  ara  found. 

(g)  The  Reilroed  shaU  have  in  effect  a 
compwhensive  traiaing  program  for  the 
appltratton  of  thaae  written  CWR 
prooadiuea,  with  provisfons  far  periodic 
BMraining  far  those  individuals 
deaignated  as  qualified  in  eoowdance 
with  Subpart  H  to  supervise  the 
installation,  adjustment,  and 
mainteneace  of  CWR  tradi  and  to 
paifarm  inspections  of  CWR  track. 

(h)  The  Railroad  shaU  prescribe 
racordkaeping  raquirements  in  order  to 
maintain  a  histocy  of  track  constructed 
with  CWR.  At  a  minimum,  theae  racords 
shell  include: 

(1)  Rail  laying  temperatura.  locetion 
and  date  of  CWR  installations.  This 
record  shaU  be  eatained  for  the  Ufa  of 
the  rail;  and 

[2\  A  nooid  of  anv  CWR  installatioa 
or  maintSBanoe  work  thet  doea  not 
conform  with  the  written  procedures. 
Suoh  record  must  include  the  location 
of  the  Mil  and  be  m«int«iint«t  until  the 
CWR  is  brought  into  conformance  with 
such  procedures. 


Any  mismetch  of  rails  at  Joints  may 
not  be  mora  than  that  prescribed  by  the 
following  table: 


Any  miamalch  of  rifa  « JpiMs  may  not  be 

On  tte  lra«i  of  •» 
mands 

OnVwgipasMeef 
•taiarenda 

3  mm  (.13  In). 

9  mm  (.13  in). 

(a)  Each  rail  joint,  insulated  Joint,  and 
compromise  joint  shall  be  of  s 
structurally  sound  design  and 
appropriate  dimensions  for  the  rail  on 
which  it  is  spplied. 

(b)  If  s  Joint  ber  is  cracked,  broken,  or 
[lermits  excessive  vertical  movement  of 
either  rail  when  all  bolts  ara  right,  it 
shall  be  rapleced. 

(c)  If  a  Joint  bar  is  cracked  or  broken 
between  the  middle  two  bolt  holes  it 
shall  be  rapleced. 

(d)  Esch  rail  shall  be  bolted  with  at 
least  twro  bolts  at  each  Joint 

(e)  Eech  Joint  bar  shall  be  held  in 
position  by  track  bolts  tightened  to 
allow  the  Joint  bar  to  firmly  support  the 
abutting  rail  ends  snd  to  allow 
longitudinal  movement  of  the  rail  in  the 
Joint  to  accommodate  expansion  and 
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contraction  due  to  temperatura 
variations. 

(f)  No  rail  shall  have  a  bolt  hole  which 
is  torch  cut  or  burned. 

(g)  No  joint  bar  shall  be  reconfigured 
by  torch  cutting. 

(h)  No  rail  having  a  torch  cut  or  flame 
cut  end  may  be  used,  except  as  a 
temporary  repair  diuing  emergency 
situations.  When  a  rail  end  is  torch  cut 
in  emergency  situations,  speed  over  that 
rail  end  must  not  exceed  25  km  (40 
mph)  imtil  removed. 


1943.325    Turnouts  and 


(a)  In  turnouts  and  track  crossings,  the 
fastenings  shall  be  intact  and 
maintained  to  keep  the  components 
securely  in  place.  Also,  each  switch, 
firog,  and  guard  rail  shall  be  kept  bee  of 
obstructions  that  may  interfere  with  the 
passage  of  wheels. 

(b)  The  track  throiigh  and  on  each 
side  of  track  crossings  and  turnouts 
shall  be  equipped  with  rail  anchoring  to 
restrain  rail  movement  aSecting  the 
position  of  switch  points  and  frogs. 
Elastic  fasteners  designed  to  restrict 
longitudinal  rail  movement  are 
considered  rail  anchoring. 

(c)  Each  flangeway  at  turnouts  shall 
be  at  least  38  mm  (1.5  in)  wride. 

(d)  For  all  turnouts  and  crossoven. 
the  Railroad  shall  prepare  an  inspection 
and  maintenance  Guidebook  for  use  by 
Railroad  employees  which  shall  be 
submitted  to  the  FRA  Associate 
Administrator  for  Safety.  The 
Guidebook  shall  contain  at  a  minimum: 

(1)  Inspection  frequency  and 
methodology,  including  limiting 
measurement  values  for  all  components 
subject  to  wear  or  requiring  adjustment; 
and 

(2)  Maintenance  procedures  and 
techniques. 

1243.327    Frog  guard  rails  end  guerd 


The  guard  check  and  guard  face  gages 
in  frogs  shall  be  within  the  limits 
prescribed  in  the  follovring  table, 
applicable  for  a  nominal  track  gage  of 
1435  mm  (56.5  in). 


GuBfd  check  gage 

Guard  face  gage 

Tbe  distance  bet«veen 

The  dMance  be- 

the gage  line  of  a 

tween  guard  lines,  ^ 

frog  to  the  guard 

measured  across 

yne'of  Its  guard 

the  track  at  right 

rail  or  guarding 

angles  to  the  gage 

face,  measufBd 

line,*  may  not  tie 

across  the  track  at 

more  than— 

right  angles  to  the 

1435-80-1355 

gage  tine,^  may  not 

mm 

be  less  than— 

1435-45-1390 

mm 

M  line  atong  that  skte  of  the  flangeway 
whKh  is  nearer  to  the  center  of  the  treat  and 
at  the  same  eievaiion  as  the  gage  line. 

2  A  line  10  mm  (0.4  in)  betow  the  top  of  the 
center  line  of  the  head  of  the  running  rail,  or 
corresponding  kxatton  of  the  tread  portkxi  of 
ttw  track  stmcture. 

i24S.32»    Deraits. 

(a)  All  sidetracks  connecting  with 
main  tracks  shall  be  equipped  with 
protection  switches  or  functioning 
derails  of  the  correct  size  and  type, 
unless  Railroad  equipment  on  the  track 
cannot  move  to  foul  the  main  track 
because  of  grade  characteristics. 

(b)  Each  derail  shall  be  clearly  visible 
to  Railroad  personnel  operating  rail 
equipment  on  the  affected  track  and  to 
Railroad  personnel  working  adjacent  to 
the  affected  track.  When  in  a  locked 
position,  a  derail  shall  be  free  of  any  lost 
motion  that  would  allow  it  to  be 
operated  without  removal  of  the  lock. 

(c)  If  a  track  protected  by  a  derail  is 
occupied  by  standing  railroad  rolling 
stock,  the  derail  shall  be  in  derailing 
position. 

(d)  Each  derail  shall  be  interlocked 
with  the  signal  system  so  as  to  produce 
a  maximally  restrictive  signal  aspect  if 
the  device  is  not  deployed  in  a 
completely  functional  position. 

Inqiectifm 

1243.331    Tredt  Qeometry  Msaiuremsnt 
Systama. 

(a)  A  Track  Geometry  Measurement 
System  (TGMS)  vehicle  shall  be 
operated  at  least  twice  within  each  180 
calendar  days  with  not  less  than  30  days 
between  inspections  to  demonstrate 
compliance  with  the  geometry 
requirements  in  §  243.309. 

(b)  The  TGMS  Car  shall  have  the 
following  capabilities: 

(1)  It  shall  be  eqmpped  with  three 
bogies  and  have  a  rigid  body  which  acts 
as  the  datum  plane  for  all 
measurements. 

(2)  The  body  shall  rest  on  two  md 
b(^es  which  are  spaced  at  9.700  m 
(31.82  ft)  between  center  lines. 

(3)  The  four-axle  middle  bogie  shall 
move  laterally  when  the  vehicle  travels 
through  a  curve. 


(4)  The  TGMS  car  ahall  have  eight 
axles  spaced  symmetrically  from  the 
centerline  of  the  vehicle  at  0.675  m. 
2.075  m,  3.64  m,  and  6.11.  Each  axle 
shall  have  a  9  tonne  (20  kips)  axle  load. 

(5)  Information  shall  be  gathered  at 
rail  level  by  means  of  mechanical 
contact 

(i)  vertically,  through  the  16  high 
carbon  steel  wheels  with  a  cylindrical 
profile;  and 

(ii)  laterally,  through  double  senson, 
each  with  a  roller  which  follows  the  rail 
head's  internal  profile  at  an  angle  of  70 
degrees  placed  between  the  outer 
bc^es,  5  meters  from  the  centerline  of 
the  vehicle. 

(6)  Measurements  shall  be  recorded 
by  two  means  on  the  vehicle: 

(i)  A  continuous  plot,  on  s  constut 
distance  besis.  of  the  geometry 
parameters  identified  in  the  tables  in 
§  243.309;  and 

(11)  Electronic  records  of  elementary 
signals  from  transducers  measuring 
d^placements  of  different  cables  from 
the  measxiring  points.  In  addition,  the 
electronic  record  shall  include  all  the 
computed  track  geometry  parameters 
developed  to  determine  compliance 
with  the  geometry  fables  in  §  243.309. 
Calculations  of  the  extended  bese 
measurements  are  performed  through 
real-time  analog  or  digital  processing  of 
the  alignment  and  level  signals  and  are 
electronically  recorded  and  displayed 
on  charts. 

(7)  The  foUoMring  parameters  shall  be 
measured  vertically: 

(i)  Surface:  The  surface  or 
longitudinal  level  must  be  developed 
over  two  rail  bases;  the  fundamental 
base  of  12.2  m  (40  ft)  and  the  extended 
bese  of  31  m  (102  ft)  base.  The 
fundamental  surface  measurement  is  the 
difference  between  the  average  level  at 
eight  locations  spaced  symmetrically 
from  the  center  of  the  vehicle  at  0.675 
m.  2.075  m,  3.64  m.  and  6.11  m  and  the 
level  at  0.675  m.  Surfacoiu  =  Vfe(Z-6.ii 

+  Z-3.64  +  Z_2X)7S  +  Z-0.675  +  ZoeTS  + 

Z2.075  +  Z3.64  +  Z6.1 1)  -  2^0.673.  The 
extended  base  measurement  is 
calculated  using  the  same  transducers  as 
used  in  the  fundamental  measurement 
The  displacement  must  be  combined 
and  appropriately  filtered  to  produce  a 
signal  equivalent  to  the  ofbet  from  the 
middle  of  a  31  meter  chord. 

(ii)  Warp:  The  cant  variation  shall  be 
obtained  by  calculating  the  difference    . 
between  the  cant  of  an  axle  on  the 
middle  bogie  and  the  average  cant  of  the 
4  axles  of  the  end  bogies. 

(8)  The  following  parameters  Shall  be 
measured  laterally: 

(i)  Alignment:  The  alignment  for  each 
rail  must  be  developed  based  on  three 
chords;  the  fundamental  chord  of  10  m 
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(32.8  ft),  a  middle  distance  chord  of  20 
m  (65.6  ft)  and  an  extended  chord  of  31 
'    m  (102  ft)  base.  The  fundamental  chord 
is  meeaured  through  three  double 
•enaon:  one  at  the  center  of  the  vehicle 
and  the  others  symmetrically  spaced  5 
meters  from  the  center.  The  long  chords 
•re  developed  through  combinations 
and  appropriate  filtering  of  the 
fundamental  measurements. 

(ii)  Cage:  The  gage  is  measured  by  a 
pair  of  central  double  sensors. 

(9)  The  extended  base  graph  shall  be 
obtained  by  analog  or  digital 
computation  of  the  level  and  alignment 
signals,  and  shall  be  printed  out  in  real 
time  on-board  the  vehicle. 

(10)  Long  wavelength  values  of  level 
and  alignment  are  calculated  by  low- 
pass  filtering  of  the  actual 
measurements  with  a  transfer  function 
specific  to  the  signals  for  level  (12.20  m 
(40  ft)  base)  and  alignment  (versine  of 
10  m  (32.8  ft)  chord)  recorded  by  the 
TGMS  vehicle. 

(11)  The  low-pass  filtering  shall  be 
accomplished  in  the  spatial  frequency 
range,  due  to  the  monitoring  of  the  cut- 
off frequency  of  the  low-pass  filters  as 
a  function  of  the  running  speed. 

(c)  The  TGMS  shali,  at  a  minimum, 
meet  design  requirements  which  specifv 
that—  *^' 

(1)  Track  geometry  measurements 
shall  be  taken  no  more  than  1  m  (3.3  ft) 
away  from  the  contact  point  of  wheels 
canying  a  vertical  load  of  no  less  than 
4500  kgJlO.OOO  lb)  per  wheel; 

(2)  Track  geometry  measurements 
shall  be  taken  and  recorded  on  a 
distance-based  sampling  interval  which 
shall  not  exceed  0.6  m  (2  ft); 

(3)  Calibration  procedures  and 
pcuameters  assigned  to  the  system 
assure  that  measured  and  recorded 
values  accurately  represent  track 
conditions;  and 

(4)  Track  geometry  measurements 
recorded  by  the  sjrstem  shall  not  difiar 
by  more  than  3  mm  (0.13  in)  on 
repeeted  runs  at  the  same  site  at  the 
same  speed. 

(d)  A  qualifying  TGMS  shall  measure 
and  process  the  necessary  track 
geometry  parameters  that  enable  the 
system  to  determine  compliance  with: 

(1)  Track  gage;  mean  gage  within  100 
m  (328  ft.):  and  gage  variation  within  10 
m  (32.8  feet); 

(2)  Alignment;  10  m  (32.8  ft.).  20  m 
(65.6  ft.),  and  31  m  (102  ft)  Mid  Chord 
OfEMts: 

(3)  Curvature.  Cant  and  V,„„; 

(4)  Surface;  12.2  m  (  40  ft.)  avenwed 
chord:  31  m  (102  ft)  Mid  Chord  O&et; 
and 

(5)  Warp. 

(a)  A  qualifying  TGMS  shall  be 
capable  of  producing,  within  24  hours 
of  the  Inspection,  output  reports  that 


(1)  Provide  a  continuous  plot,  on  a 
constant-distance  axis,  of  all  measured 
track  geometry  parameters  required  in 
paragraph  (d)  of  this  Section;  and 

(2)  Provide  an  exception  report 
containing  a  systematic  listing  of  all 
track  geometry  conditions  which 
constitute  an  exception  to  the  speed 
limits  over  the  segment  surveyed. 

(f)  The  output  reports  required  under 
paragraph  (e)  of  this  Section  shall 
contain  sufficient  location  identification 
information  so  that  maintenance 
workers  may  easily  locate  indicated 
exceptions. 

(g)  Following  a  track  inspection 
performed  by  a  qualifying  TGMS.  the 
Railroad  shall,  within  two  days  after  the 
izupection.  field  verify  and  institute 
remedial  action  for  all  exceptions. 

(h)  The  Railroad  shall  mnintatn  a 
record  for  a  period  of  one  year  following 
an  inspection  performed  by  a  qualifying 
TGMS  that  includes  a  copy  of  the  plot, 
the  track  segment  involved,  a  copy  of 
the  exception  printout,  the  date  of  the 
inspection,  and  the  location,  date,  and 
fype  of  remedial  action  taken  for  all 
listed  exceptions. 

(i)  If  the  Railroad  elects  to  substitute 
a  geometry  vehicle  with  diCfisrent 
properties  than  those  identified  in 
paragraphs  (b)  and  (c)  of  this  section  for 
the  TGMS  car.  the  Railroad  shall  use  a 
geometry  vehicle  consistent  with  the 
requirements  of  Subpart  G,  Train 
Operations  at  Track  Classes  6  and 
Higher  of  ITlA's  proposed  Track  Safety 
Standards.  62  FR  36136  (July  3.  1997). 
and  as  ultimately  codified  in  49  CFR 
part  213. 

1243.333    Trwk/weMctepaffonmnoe 
Maaaurement  Systema. 

(a)  A  Track  Acceleration 
Measurement  System  (TAMS)  vehicle 
shall  be  operated  at  least  twice  within 
each  45  calendar  days,  with  not  less 
than  7  days  between  inspections,  to 
determine  whether  a  representative 
vehicle  responds  to  the  existing  track 
conditions  within  the  limits  defined  in 
the  Vehicle/Track  Interaction 
Performance  Limits  table  for 
accelerations. 

(b)  A  TAMS  vehicle  must  operate 
within  5%  of  the  maximum  authorized 
speed  over  any  section  of  track  in  order 
to  qualify  as  a  valid  survey. 

(c)  A  qualifying  TAMS  shall  be 
capable  of  measuring  and  processing  the 
necessary  acceleration  parameters,  at  an 
interval  which  shall  not  exceed  0.6  m  (2 
ft),  which  enables  the  system  to 
determine  compliance  with: 

(1)  Lateral  truck  acceleration; 

(2)  Lateral  cart>ody  acceleration;  and 

(3)  Vertical  carbody  acceleration. 


(d)  A  qualifying  TAMS  shall  be 
capable  of  proiducing,  within  24  hours 
of  the  inspection,  output  reports  tlut: 

(1)  Provide  a  continuous  plot,  on  a 
constant-distance  axis,  of  all  measured 
acceleration  parameters  required  in 
paragraph  (c)  of  this  section;  and 

(2rPrx)vide  an  exception  report 
containing  a  systematic  listing  of  all 
acceleration  conditions  which 
constitute  an  exception  to  the  speed 
limits  over  the  segment  siuveyed,  as 
indicated  in  the  table  of  Vehicle/Track 
Interaction  Performance  Limits 
contained  in  §  243.335. 

(e)  If  the  cartwdy  lateral,  carbody 
vertical,  or  truck  frame  lateral 
accelerations  exceed  the  safefy  limits  as 
stated  in  the  table,  the  Railroad  must 
immediately  initiate  remedial  action, 
which  shall  include  reducing  the 
maximum  authorized  speed  for  that 
section  of  track  to  a  speed  at  least  8  km/ 
h  (5  mph)  below  the  speed  at  which  the 
acceleration  limits  were  reached. 

(f)  The  Railroad  shall  maintain  a 
record  for  a  period  of  one  year  following 
an  inspection  performed  by  a  qualifying 
TAMS  that  includes,  a  copy  of  the  plot, 
a  description  of  the  track  segment 
involved,  the  exception  printout  for  the 
track  augment  involved,  the  date  of  the 
inspection,  and  the  location,  date,  and 
remedial  action  taken  for  all  listed 
exceptions  to  the  claiss. 

•  943.336    WheeVRaU  FOrea 


(a)  A  Wheel/Rail  Force  Measurement 
System  (WRFMS)  shall  be  operated  over 
the  track  bi-annually  with  not  less  th^n 
240  dajrs  between  inspections  to 
determine  whether  a  representative 
vehicle  responds  to  the  existing  track 
conditions  within  the  limits  defined  in 
the  Vehicle/Track  Interaction 
Performance  Limits  table  for  wheel  rail 
forces. 

(b)  A  WRFMS  vehicle  must  operate  at 
the  revenue  speed  profile  speed  for  a 
section  of  track  to  qualify  as  a  valid 
survey. 

(c)  A  qualifying  WRFMS  shall  be 
equipped  with  instrumented  wheelsets 
to  measure  wheel/rail  forces  and  shall 
be  capable  of  measuring  and  processing 
the  necessary  wheel  rafl  force 
parameters,  at  an  interval  which  shall 
not  exceed  0.6  m  (2  ft),  which  enables 
the  system  to  determine  compliance 
with: 

(1)  Minimum  vertical  wheel  load; 

(2)  Wheel  I7V  ratio,  the  ratio  of  the 
lateral  wheel  load  to  the  vertical  wheel 
load; 

(3)  Net  axle  lateral  load;  and 

(4)  Thick  side  LA^  ratio. 

(d)  A  qualifying  WRFMS  shall  be 
capable  of  producing.  %vithin  24  houn 
of  the  inspection,  output  ivpotXa  that 
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(1)  Provide  a  continuous  plot,  on  a 
constant-distance  axis,  of  all  measiued 
wheel  force  and  force  ratio  parameters 
required  in  paragraph  (c)  of  this  section; 

(2)  Provide  an  exception  report 
containing  a  systematic  listing  of  all 
wheel  force  and  force  ratio  conditions 
which  constitute  an  exception  to  the 
speed  limits  over  the  segment  surveyed, 
as  indicated  in  the  following  table  of 
Vehicle/Track  Interaction  Performance 
Limits. 


(e)  If  the  wheel  forces  or  force  ratios 
exceed  the  safefy  limits  as  stated  in  the 
table,  the  Railroad  must  immediately 
initiate  remedial  action,  which  may 
include  reducing  the  maximum 
authorized  speed  for  that  section  of 
track,  until  these  wheel  forces  and  force 
ratios  are  within  the  safefy  limits. 

(f)  The  Railroad  shall  maintain  a 
record  for  a  period  of  two  years 
following  an  inspection  performed  by  a 
qualifying  WRFMS  that  includes,  a 


description  of  the  track  segment 
involved,  the  exception  printout  for  the 
track  segment  involved,  the  date  of  the 
inspection,  and  the  location,  date,  and 
remedial  action  taken  for  all  listed 
exceptions  to  the  class,  and  at  a  copy  of 
the  plot  specified  in  paragraph  (d)  of 
this  section  for  a  distance  along  the 
track  of  at  least  10  feet  centered  on  each 
exception. 


Vehicle/Track  Interaction  Umits 

Parameler 

Safety  limit 

Filter/wifxtow 

Requirements 

Wheel/Rail  Fofces:' 

Sinote  Wheel  Vertical  Load  Ratio  

SO.1  

5  ft 

5  n 

No  wtieel  of  the  equipnterrt  shall  tie  permitted  to  unload  to  less 

Single  Wt>eel  UV  Ratio  .: 

Net  Axle  L/V  Ratio        _. 

$(twi  -.5)/ 
(1  *  .5  tan). 

SO.5 

than  10%  of  the  static  vertical  wheel  toad.  The  static  vertical 
wheel  toad  is  defined  as  the  toad  that  the  wheel  wouto  carry 
when  stationary  on  level  track.  The  vertical  wheel  toad  limit 
shall  be  increased  by  the  amount  of  measurement  error. 
The  ratio  of  the  lateral  force  that  any  wheel  exerts  on  an  indi- 

5 n 

vidual  rail  to  the  vertical  force  exerted  t>y  the  same  wheel  on 
the  ran  shall  be  less  than  the  safety  limit  catoulated  for  the 
wheel's  flange  angle  (). 
The  net  lateral  force  exerted  t)y  any  axle  on  the  track  shall  not 

Truck  SWe  L/V  Ratio 

S0.6 

511. 

10  Hz  1  sec 
wnrxlow. 

10  Hz  1  sec 
wifKtow. 

10  Hz  2  sec 
window. 

exceed  50%  of  the  static  vertical  toad  that  the  axle  exerts  on 
the  track. 
The  ratto  of  the  lateral  forces  that  the  wheels  on  one  side  of 

Accelerations:  2 

CartxKly  Lateral 

sO.5  g  peak- 
tOi)eak. 

SO.6  g  peak- 
to-peak. 

^.4gRMS 
meaiwe- 
moved. 

any  truck  exert  on  an  indivirliial  rail  to  the  vertical  forces  ex- 
erted by  the  san>e  wheels  on  that  rail  shall  be  less  than  0.6. 

The  peak-to-peak  accelerations,  measured  as  the  algetxaic 

CaitxxJv  Vertical 

difference  between  ttie  two  extreme  values  of  measured  ao- 
celeration  in  a  one  second  time  period.  shaH  not  exceed  0.5 

9 
The  peak-to-peak  accelerations,  measured  as  tfie  algetxak: 

Truck  Lateral  3  

difference  between  the  two  extreme  values  of  measured  ac- 
celeration in  a  one-seoond  time  period,  shall  not  exceed  0.6 

g- 

Truck  hunting*  shall  not  devetop  betow  the  maximum  author- 
ized speed. 

^  The  lateral  and  vertical  wtieel  forces  shall  be  measured  with  instrumented  wlieelsets  with  the  measurements  processed  tfmxigh  a  tow  pass 
filter  with  a  minimum  cut-off  frequency  of  25  Hz.  The  sample  rate  for  wheel  force  data  shall  be  at  least  250  sampl^sec. 

'Cartxxjy  lateral  and  vertical  accelerations  shall  be  measured  near  ttie  car  erxte  at  the  ftoor  level. 

'Truck  accelerations  in  the  lateral  directton  shall  be  measured  at  a  position  directly  at>ove  the  axto.  The  measurements  shaH  t>e  processed 
through  a  filter  having  a  pass  band  of  0.5  to  1 0  Hz. 

*Truck  hunting  is  defined  as  a  sustained  cyclic  osciUation  of  the  truck  which  is  evidenced  by  lateral  accelerations  in  excess  of  0.4  g  root  mean 
square,  meaivremoved.  for  2  seconds. 


§243.337    Daily  inapeetion  trairtaet 

(a)  An  inspection  trainset  shall  be 
operated  each  morning  over  the 
Railroad's  system  prior  to  commencing 
revenue  service.  The  inspection  trainset 
shall  operate  at  a  speed  no  greater  than 
170  kni/h  (105  mph)  to  conduct  a  visual 
inspection  of  the  track  and  ensure  that 
the  right  of  way  is  clear  of  obstacles 
within  the  clearance  envelope  and  to 
identify  conditions  that  could  cause 
accidents. 

(b)  The  inspection  trainset  shall  be 
equipped  with  on-board  truck  side  and 
carbody  accelerometers.  The  Railroad 
shall  have  in  efEsct  written  procedures 
for  the  notification  of  track  maintenance 
personnel  when  the  acceleration 


measurements  indicate  a  possible  track- 
related  condition. 

S243.339    Inapeetion  of  rail  in  aervtce. 

(a)  Prior  to  revenue  service  and  as  part 
of  the  system  safefy  plan,  the  Railroad 
shall  submit  to  the  ERA  Associate 
Administrator  for  Safety  written 
procedures  for  the  inspection  of  rails. 

(b)  A  continuous  search  for  internal 
defects  shall  be  made  of  all  rail  within 
90  days  after  initiation  of  revenue 
service  and,  thereafter,  at  least  annually, 
with  not  less  than  240  days  between 
inspections. 

(c)  Inspection  equipment  shall  be 
capable  of  detecting  defects  between 
joint' bars  and  within  the  area  enclosed 
by  joint  bars. 


(d)  Each  defective  rail  shall  be  marked 
with  a  highly  visible  marking  on  both 
sides  of  the  rail. 

(e)  If  the  person  assigned  to  operate 
the  rail  defect  detection  equipment 
being  used  determines  that,  due  to  rail 
surface  conditions,  a  valid  search  for 
internal  defects  could  not  be  made  over 
a  particular  length  of  track,  the  test  on 
that  particular  length  of  track  cannot  be 
considered  as  a  search  for  internal 
defects  under  this  section. 

(f)  When  an  owner  of  track  to  which 
this  part  applies  learns,  through 
inspection  or  otherwise,  that  a  rail  in 
that  track  contains  any  of  the  defects 
listed  in  the  following  table,  a  person 
designated  under  §  243.705  or  §  243.707 
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■hall  datmnine  whether  or  not  the  track 
amy  contlnua  in  use.  If  h«  detarminas 
that  tha  track  may  continue  in  uaa. 


operation  over  the  defective  rail  is  not 
permitted  until — 
(1)  The  rail  is  replaced:  or 

flEMEOML  ACTION 


(2)  The  remedial  action  praacribed  in 
the  table  is  initiated— 


« 

Lsnpit  ol  dslsct'(lncti) 

Pwoanlof  ral  haetf  orea^ 

MdslscMwairt 

OalBot 

Moratisn 

Bui  not 

bydslsot 

la  not  raplaoad. 

Lsaatian 

Bulnotlaaa 
•lan 

MMtonpua- 
scribed  In  note 

TranawaraafMin  





70 
100 

70 
100 

25 

80 
100 

D 
(') 

5 

70 

100 

5 

70 

100 

5 

25 

•0 

100 

B. 

A2. 

A. 

B. 

A2. 

A. 

C. 

0. 

A2orEandH. 

AorEwdK 

HandF. 

landa 

& 

A. 

2 
4 

V) 

1 

(') 

6 

Detail  taetiM ^ 

1 

2 

4 

V) 
\k 

1 
1%l 

{•) 
1 

6 

Engine  bum  tadure ^ __......„„  ^^     _._...„„ 

Osfeoewe  weld  .     _ 

llorfjuMilal  t(M  heed  ...........       „_.  .    ...„.    „..  .„        ._  „.„ 

Vvi>c«l  ifM  fttad 

SpM  «ab  ..    „              „     _      .    _ 

PhMdrai 

H^^tfl  M^A  ^^tf^M^^Wt 

Boll  hole  crack  , ■.„..,., _........., 

HandF. 

Handa 

B. 

A. 

0. 

AorEandl 

AorE 

D. 

K 

BfokanbaM 

Ordbwybraali ,,,, 

Oamagedral     

FiBtsnedml  ..„ „    „ „„ 

•Braafcoulinralhsad. 
>  Oapt)  2  H  and  Length  2  8. 


A.  AMign  pmon  daaignated  undar 

S  243.705  or  §  243.707  to  visually  niparviaa 
•ach  opwation  over  daCsctive  nil. 

A2.  Aaaign  paraon  deaignatsd  undar 
S  243.708  or  S  243.707  to  make  viraal 
inspection.  That  paraon  may  authorlaa 
opantion  to  continua  witliout  vitual 
•uparvision  at  a  maximum  of  10  mph  for  up 
to  24  hours  prior  to  ■■M^tHw  such  visual 
inspoctiao  or  raplacament  or  lepair  of  tlta 
rail 

B.  Limit  opatating  spaed  ovar  deiKtiva  rail 
to  tltat  as  autltoriaad  fa^  a  parson  «*— fgpitnl 
under  $  243. 70S.  Tba  opaaatii^  spaed  may 
not  axoaed  30  mph. 

C  Apply  )oint  bars  boltad  only  through  tha 
eatarmost  holas  to  defsct  within  20  days  after 
it  is  daterminad  to  continue  the  track  in  use. 
limit  oparating  speed  ovar  dafsctiva  rail  to 
30  mph  until  angle  bars  ara  applied: 
tharaaftar.  limit  tpsed  to  SO  mph.  Whan  a 
saaich  for  intaraal  rail  daiscts  is  conducted 
undar  this  section  and  defects  ara  discovered 
which  require  remedial  action  C.  tlia 
oparating  spaed  shall  be  limited  to  50  mph. 
for  a  period  not  to  exceed  4  days.  If  the 
doisctive  rail  has  not  been  ramoved  from  the 
tmck  or  a  permanent  rapair  made  within  4 
days  of  the  discovery,  limit  operating  speed 
over  tlie  defective  rail  to  30  mph  until  )oint 
ban  ara  applied;  tlieraaftar,  limit  speed  to  SO 
mph. 


D.  Apply  loint  ben  bohed  only  tfaroi^  tha 
outarmost  holaa  to  defsct  within  10  days  ater 
it  is  datenninad  to  continne  the  tnck  in  iva. 
Limit  operating  spead.over  the  defsctiva  rail 
to  30  mph  or  laaa  as  authociaad  by  a  panoo 
designated  under  §  243.705  mtil  ai^  ben 
era  applied:  tlieraaftar,  limit  speed  to  50 
mpiL 

E.  Apply  taint  baas  to  defect  and  boh  in 
accordance  with  f  243.323. 

F.  Inspect  rail  90  days  after  it  is  < 
to  continue  tiie  treck  in  use. 

G.  Inspect  rail  SO  days  aftsr  U  Is 
liatoiiiiliiail  to  continue  tha  track  in 

H.  Limit  operadag  spaed  ovar  defective  rail 
toSOmph. 

L  Limit  operating  spaed  over  defective  rail 
to  30  mph. 


fa«a.S41    InllW 


elnearial 


(a)  The  Railroed  shall  provide  for  the 
initial  inspection  of  newly 
manufactured  rail,  and  for  initial 
inspection  of  new  welds  made  in  either 
new  or  used  rail.  The  Railroad  may 
demonstrate  compliance  «vith  this 
section  by  providing  for 

(1)  Mil/  Uupection.  A  continuous 
inflection  at  the  rail  manuiscturer's 
mill  shall  constitute  compliance  with 
the  requinment  for  initial  inspection  of 
new  rail,  provided  that  the  inspection 


equipment  meets  the  applicable 
raquiraments  specified  in  §  243.339  of 
this  Pan  The  Railroad  shaU  obtain  a 
copy  of  the  manufacturer's  report  of 
inspection  and  retain  it  as  a  record  imtil 
the  rail  receives  its  first  scheduled 
ixupection  under  §  243.339  of  this  Part; 

(2)  Welding  plant  intpection.  A 
continuous  inspection  at  a  welding 
plant,  if  conducted  in  accordance  with 
the  provisions  of  paragraph  (aXl)  of  this 
aection.  and  accompanied  by  a  plant    ' 
operator's  raport  of  inspection  which  is 
retained  as  a  record  by  the  Railroad, 
shall  constitute  compliance  with  the 
requirements  for  initial  inspection  of 
new  rail  and  plant  welds,  or  of  new 
plant  welds  made  in  uaed  rail;  and 

(3)  Intpodion  of  field  welds.  Initial 
inspection  of  new  field  welds,  either 
those  )oinisig  the  ends  of  CWR  strings  or 
those  made  for  isolated  repain,  shall  be 
conducted  not  less  than  one  day  and  not 
mora  than  30  days  after  the  welds  have 
been  made.  The  initial  inspection  may 
be  conducted  by  means  of  port^le  test 
equipment  The  Railroad  shall  retain  a 
record  of  such  inspections  until  the 
welds  receive  their  fint  scheduled 
Inspection  under  S  243.330  of  this  Part. 
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(b)atch  defective  rail  foimd  during 
Inqiections  conducted  under  parMnph 
(aXa)  of  this  section  shaU  be  marked 
with  hiahly  visible  laatkin^  on  both 
sides  of  the  rail  and  the  apprt^riate 
lemedial  action  as  set  forth  fai  §  243.339 
of  this  Bart  will  apply. 


■  f  Mt448    VInri 

(a)  All  tndi  shall  be  visually 
inspected  in  eooatdance  with  the    - 
schedule  prescribed  in  pennraph  (c)  of 
this  section  by  pecsmi  qualified  under 
S  243.705  or  $243,707. 

•  (b)  With  the  exception  of  parwraph 
(e)  below.-each  inspection  shallbe  made 
by  riding  ovar  die  ttmck  in  a  vehicle  at 
a  spaed  that  allows  the  pnson  maHi^ 
the  inspection  to  visually  inspect  the 
track  structura  for  compUance  with  this 
rule.  However,  aechanical.  elacMcal, 
^and  other  track  inspection  devices  may 
be  used  to  supplement  visual 

inspection.  If  a  vehicle  U  imed  far  visual 
c-inspection.  the  speed  of  the  vehicle  may 
not  be  moxe  dian  8ian/h  (5  mph)  when 

.operating  over  track  croedugs  w 

turnouts. 

(c)  Each  inspection  shall  be  made  et 
a  minimum  fiequency  of  once  every 
seven  days  witkat  least  three  days 
between  inspections. 

(d)  If  a  deviation  from  the 
lequirements  of  dds  rule  is  found 
dining  dw  visual  inspection,  remedial 

.  action  shaU  be  initiated  immediately. 
-     (e)  Each  turnout  and  crossover  ahall 
be  inspected  on  foot  at  least  once  eecfa 
wedL  The  inspection  shall  be  in 
aooordance  widi  the  guidebook 
prepered  as  lequind  under  $  243.325  of 
this  Part 

tMaL346   SpeGWkMpecUone. 

In  the  event  of  fire,  fiood.  severe 
storm,  temperature  extremes  or  other 
ocdunnoa  which  might  have  damaged 
track  structure,  a  special  inspection 
shall  be  made  of  the  track  and  ROW 
involved  as  soon  as  possible  after  the 
occunence. 

fMS.347    intpti^gjHi  fi*i-L^4, 

(a)  The  Railroad  shall  keep  a  record  of 
each  inspection  required  to  be 
performed  on  that  track  imder  thta 
Subpart 

(fail  Except  as  provided  in  pan^raph  (f) 
of  this  section,  each  record  of  an 
inspection  under  $  243.343  shall  be 
prepared  on  the  day  the  inspection  is 
made  and  signed  by  the  person  making 
the  inspection. 

(c)  Records  shall  specify  the  track 
iuspected,  date  of  inspection,  location 
and  nature  of  any  deviation  from  the 
requirements  of  this  part,  and  the 
remedial  action  taken  by  the  person 
making  the  inspection. 


(d)  Rail  inspection  records  shall 
specify  the  date  of  inspection,  the 
location  and  nature  of  any  internal 
de&cts  found,  die  remedial  action  taken 
and  dw  date  diareof,  and  die  location  of 
any  intervals  of  tnck  not  tasted 
pursuant  to  S  243.339  of  diia  Part  The 
Railroedshall  retain  a  rail  inspection 
record  for  at  least  two  yean  after  the 

-  inspection  and  Cor  MM  year  aftor 
remedial  action  is  taken. 

(e)  The  RaUroed  aqufred  to  keep 
inspection  recordsunidar  dds  sectton 
shiJl  make  those  records  available  for 
innectton  and  allying  by  the  FRA. 

(f)  Fm  purpoeeaof  compliance  widi 
the  requirements  of  diis  section,  die 
Kailroad  may  maintain  and  transfer 
records  throu^  electronic  transmission, 
storage,  and  retrieval  jKovided  that- 

(1)  Tlie  electronicaystem  be  designed 
so  diat  die  integrity  of  aadi  record  may 
he  maintained  through  appropriate 
levels  of  security  such  as  recognitton  of 
an  electronic  sipiature,  or  other  means, 
which  uniqudy  identify  the  initiating 
person  as  the  authw  of  that  record.  No 
two  parsonaahall  have  the  same 
elecbonic  identity; 

(2)  The  electronic  stores  of  each 
-record  shall  brinitiatad  by  die  person 
Jnaking  tl»  inspection  within  24  faoun 
ftiUowlng  the  completion  of  that 
inspection; 

(3)  The  electronic  system  shall  ensure 
that  eechjecord  cannot  be  modified  in 
any  way,  or  replaced,  once  die  record  ia 
transmitted  and  storsd; 

(4)  Any  amendment  to  arecord  shall 
be  electronically  stored  apart  from  the 
record  which  it  amends.  Each 
amendment  to  a  record  shall  be 
uniquely  identified  as  to  the  person 


IM8.401 

Tlie  rallina  stock  shall  be  deaigned  to 
meet  all  appUcable  n— ,,nce 

requirements  of  the  Railroad.  At  a 
minimum,  the  Railroad  shall  make  the 
following  diagrams  available  to  FRA 
upon  request: 

(a)  Rolling  atock  static  daaianoa 
dianam; 

(^  RolUng  stodc  dynamic  clearance 
diagram;  and 

(c)  Obstacle  clearance  dii^ram. 


makinB  the  amendment; 
■'    (5)  The  electronic  system  shall 
provide  for  the  maintoiance  of 
inspection  sscords  as  originally 
submitted  without  corruption  or  loss  of 
data;  and 

(6)  Papor  copies  of  electronic  records 
and  amendments  to  those  records,  that 
may  be  necessary  to  dociunent 
compliance  with  Uiis  part,  shall  be 
made  available  fbrinspection  and 
copying  by  dw  FRA  and  qualified  State 
track  inspecton.  Such  papa-  copies 
shall  be  made  available  to  the  trade 
inspecton  and  at  die  locations  specified 
in  paragraph  (c)  of  this  section. 


_  inspection  records  shall  be 

kept  available  to  persons  idio 
praformed  the  inspection  and  to  persons 
perfr»ming  subsequent  inspections. 

(h)  Each  Track/Vehicle  ftrfbrmance 
record  required  under  S  243.333  and 
§  243.335  of  this  Part  shall  be  made 
available  for  inspection  and  copying  by 
the  FRA  at  the  locations  specified  in 
paragraph  (c)  of  this  section. 


fM&ait   SkudMaialraafBi  at  »Mna«. 

(a)  Genera/.  (1)  The  trainaet  shall  be 
pennannidy  coiqiled  with  articulatad 
trucks  between  the  trailer  cars.  Trainsets 
shall  beumxmpled  only  in  repafr 
facilities,  in  accordance  with  the 

oponting  procedures  set  Corth  ia 
$243,433. 

•  (2)  The  trainset  shaU  be  t^ieralad  wlUi 
empower  car  at  eech  end. 

(b)  Power  Cm-.  (1)  Each  powar  car 
sh^  raaist,  without  permaneirt 
deformation,  the  following  i^peds* 

(i)  A  commesaive  load  of  2000  kN 
(450,000  lb.)  qiplied  at  the  underfrnme 
level; 

(ii)  A  compressive  load  of  700  kN 
(157,500  lb.)  uniformly  distributed  and 
applied  on  a  100  mm  (4  in.)  hi^  band 
to  thaxab  md  of  the  carbody  at  any 
beight  between  the  underframe  and  the 
structure  beknv  the  front  window, 
reacted  at  die  boSsr  location  at  the 
opposite  and  of  the  car; 

(lii)  A  conqneasive  load  of  300  W 
(67,500  lb.),  applied  on  the  rear  end  of 
the  power  car  shell,  at  the  caibody  waiat 
level,  reacted  at  the  coupler  porition  et 
the  c^  end; 

(iv)  A  uniformly  distributed 
compressive  load  of  300  kN  (67,500  lb.), 
applied  on  the  cab  end  of  the  power  car 
shdl.  at  cantrail  level,  raected  at  die 
buffer  location  at  the  rear  of  the  power 
car; 

(v)  A  compressive  load  of  300  kN 
(67,500  U).),  applied  at  die  middle  of  die 
obstacle  deflector  over  a  width  of  500 
mm  (20  in.)  at  a  heidiit  of  500  mm  (20 
in.)  above  top  of  rail,  reacted  at  buffer 
locatton  at  the  rear  (rf  the  power  car; 

(vi)  A  cmufneaaive  load  of  250  kN 
(56,200  lb.)  applied  at  die  side  edges  of 
the  obstacle  d^ector  over  a  width  of 
500  mm{20  in.)  at  a  height  of  500  mm 
(20  in.)  above  top  of  rail,  reacted  at  the 
bufier  location  at  the  reer  of  tlu  po«ver 
car; 

(vii)  A  tensile  Igad  of  1000  kN 
(225,000  lb.)  applied  on  the  bout  and 
rear  coupling  devices. 

(2)  Each  poww  car  shall  be  equipped 
with  an  anti-penetration  wall  ahead  of 
die  cab  which  is  capable  of  resisting: 
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(i)  A  longitudinal  compreMive  load  of 
3000  kN  (675.000  lb)  at  the  top  of  th« 
underframe.  without  exceeding  the 
ultimate  strength  of  the  joint;  and 

(ii)  A  longitudinal  compressive  load 
of  1500  kN  (337,000  lb)  applied  at  a 
height  of  760  mm  (30  in)  above  the  top 
of  the  underframe.  and  reacted  at  the 
rear  of  the  cab  structure,  without 
exceeding  the  ultimate  strength  of  the 
structuie.  Ck>mplisnce  shall  be  verified 
by  either  linear  static  analysis  or 
equivalent  means. 

(3)  In  unoccupied  areas,  each  power 
car  ahall  be  designed  to  absorb  a 
minimum  4.2  MJ  through  controlled 
structural  deformation. 

(4)  In  occupied  areas,  each  power  car 
shall  be  designed  to  resist  without 
permanent  deformation  of  the  sidasill. 
central  1.  and  side  post  structural 
members,  a  longitudinal  compressive 
load  of  3560  kN  (800.000  lb)  when 
applied  uniformly  at  the  front  of  the  cab 
between  the  underframe  and  waist  level, 
and  reacted  at  the  cross  section  of  the 
carbody  at  the  back  of  the  cab. 

(5)  Each  power  car  shall  be  designed 
to  withstand  a  uniformly  distributed 
vertical  load  of  1.3  times  its  static  laden 
weight,  when  supported  at  the  truck 
centers,  without  permanent 
deformation.  Compliance  shall  be 
verified  by  either  linear  sUtic  analysis 
or  equivalent  means. 

(6)  Rollover  strength  of  power  cars 
shall  be  designed  to  permit  those  cars 
to: 

(i)  Rest  on  their  sides,  uniformly 
supported  at  the  top  (cantrail)  and  the 
bottom  (sidesill)  chords  of  the  side 
frame.  The  allowable  stress  in  the  main 
structural  members  for  occupied 
volumes  for  this  condition  shall  be  one- 
half  yield:  and 

(ii)  Rest  on  their  roofo  with  damage 
limited  to  roof  sheathing  and  framing. 
Deformation  of  the  roof  sheathing  and 
framing  to  the  extent  necessary  to 
permit  the  vehicle  to  be  supported 
directly  on  the  top  chords  of  the  side 
frames  and  end  frames  shall  be  allowed. 
The  allowable  stress  in  the  main 
structural  members  for  occupied 
volumes  for  this  condition  shall  be  one- 
half  yield. 

Compliance  %vith  this  requirement 
shall  be  verified  by  either  linear  static 
analysis  or  equivalent  means. 

(c)  Tmiler  Car.  (1)  Each  trailer  car  of 
the  trainset  shall  resist,  without 

Iiermanent  deformation,  the  following 
oads: 

(i)  A  compressive  load  of  2000  kN 
(450.000  lb)  applied  at  the  level  of  the 
thnut  tubes; 

(ii)  A  uniformly  distributed 
compressive  load  of  300  kN  (67,500  lb), 


applied  to  the  end  of  the  trailer  carshell, 
at  cantrail  level;  and 

(lii)  A  tensile  load  of  1000  kN 
(225,000  lb)  applied  at  the  level  of  the 
thrust  tube,  and 

(2)  Each  trailer  car  shall  be  designed 
to  withstand  a  uniformly  distributed 
vertical  load  of  1.3  times  its  static  laden 
weight,  when  supported  at  the  truck 
centers,  without  permaneat 
deformation. 

(3)  The  occupied  volumes  of  trailer 
cars  shall  be  designed  to  resist  without 
permanent  deformation  of  the  sidesill. 
cantrail.  and  side  post  structural 
members,  a  longitudinal  compressive 
load  of  3560  kN  (800.000  lb.)  when 
applied  as  distributed  over  the  carbody 
cross  section  at  the  seated  passenger 
compartment.  Compliance  with  this 
raquirement  shall  be, verified  by  either 
lineer  static  analysis'or  equivalent 

means. 

(4)  Rollover  Strength  of  trailer  cars 
shall  be  designed  to  permit  those  cars 

to: 

(i)  Rest  on  their  sides,  uniformly 
supported  at  the  top  (cantrail)  and  the 
bottom  (sidesill)  chords  of  the  side 
frame.  The  allowable  stress  in  the  main 
structural  members  for  occupied 
volumes  for  this  condition  shall  be  one- 
half  yield;  and 

(ii)  Rest  on  their  roofs  with  damage 
limited  to  roof  sheathing  and  framing. 
Deformation  of  the  roof  sheathing  and 
framing  to  the  extent  necessary  to 
permit  the  vehicle  to  be  supixirted 
directly  on  the  top  chords  of  the  side 
frames  and  end  hiames  shall  be  allowed. 
The  allowable  stress  in  the  main 
structural  members  for  occupied 
volumes  for  this  condition  shall  be  one- 
half  yield. 

Compliance  with  this  requirement 
shall  be  verified  by  either  linear  static 
analysis  or  equivalent  means. 


1243.406   TraHera 

(a)  Seat  and  »eat  attachment  strength. 
(1)  Seat  backs  shall  be  designed  to 
withstand,  with  deflection  and 
permanent  deformation  allowed,  but 
without  total  failure,  the  load  due  to  a 
95th-percentile  male  (85  kg  or  187  lb.) 
seat  occupant  accelerated  with  the 
following  pulse: 

(i)  0  to  ejg  in  O.OS  s; 

(ii)  6g  for  0.125  s;  and 

(iii)  6  to  Og  in  0.05  s. 

(2)  The  ultimate  strength  of  a  seet 
attachment  to  the  trailer  carbody  shall 
be  sufficient  to  withstand  the  following 
individually-applied  accelerations 
acting  on  the  mass  of  the  seat  plus  the 
mass  of  a  seat  occupant  who  is  a  95th- 
percentile  male  (85kg  or  187  lb.): 

(i)  Longitudinal:  6  s; 

(ii)  Lateral:  2  g;  and 


(iU)  Vertical:  2  g. 

(b)  Interior  FMingg.  U)  Interior  fittings 
shall  be  attached  to  the  trailer  carbody 
with  sufficient  strength  to  withstand  the 
following  individually-applied 
accelerations  acting  on  the  mass  of  the 
fitting: 

(i)  Longitudinal:  3  a; 

(ii)  Uteral:  2  g:  and 

(ill)  Vertical:  2  g. 

(2)  To  the  extent  possible,  interior 
fittings  shall  be  recessed  or  flush- 
mounted,  and  comers  and  sharp  edges 
shall  be  either  avoided  or  padded  to 
mitigate  the  consequences  of  impact 
with  such  surfaces. 

(c)  Luggage  Stowage  Ckympartments. 
Luggage  stowage  compartments  shall 
include  a  means  to  restrain  luggage,  and 
have  sufficient  strength  to  resist  loads 
due  to  the  folloMring  iiulividually- 
applied  accelerations  acting  on  die  mass 
of  the  luggage  that  the  compartment  is 
designed  to  accommodate: 

(1)  Longitudinal:  3  g: 

(2)  Lateral:  2  g:  and 

(3)  Vertical:  2  g. 

(gal  gravity;  s  3  seconds) 

1243.407    Olaaino. 

(a)  Exterior  Impact  Perfonnance.  (1) 
End^facing  exterior  glazing  shall  resist 
the  impact  of  a  10  kg  (22  lb)  solid 
aluminum  sphere  with  an  impact  energy 
of  30  kj  at  22'C  (72*F)  and  25  kj  at  0*C 
(32*F). 

(2)  Driver's  cab  side-Cscing  extwior 
glazing  shall  resist  the  horizontal  impact 
of  a  600g  (1.3  lb)  steel  sphere  with  an 
energy  of  15  kJ. 

(3 )  Trailer  car  side-Cscing  exterior 
glazing  shall  resist,  without  spall  or 
penetration,  the  impact  of  a  2.46g  (38 
grains)  bullet  at  an  impact  speed  of  442 
m/s  (1.450  tUs). 

(4)  Glazing  and  frame  shall  resist  the 
forces  due  to  air  pressure  differences 
under  all  operations  caused  by  trains 
passing  with  the  ipinimnm  separation 
tat  two  adjacent  tracks  while  traveling 
in  opposite  directions,  each  traveling  at 
maximum  operating  speed. 

(b)  Interior  Performance.  Interior 
equipment  glazing  shall  meet  the 
mtniminn  requirements  of  ASl  type 
laminated  glass  as  defined  in  American 
National  Standard  "Safety  Code  for 
Glazing  Materials  for  Glazing  Motor 
Vehicles  Operating  on  Land  Highways." 
ASA  Standard  Z26.1-1990. 

(c)  Frame.  The  glazing  frame  shall 
hold  glazing  in  place  against  all  forces 
generated  in  the  tests  specified  in  this 
section. 

1243.400    Brake  system. 

(a)  The  brake  system  shall  be  capable 
of  stopping  the  trainset  within  the 
prevailing  signal  spacing  from  its 
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maximum  authorized  speed,  imder  test 
conditions  of  adhesion  as  defined  in 
UIC  leaflet  541.05,  with  flow  of 
detei^gent.  The  flow  rate  of  detergent 
shall  be  doubled  for  speeds  in  excess  of 
180km/h(112mph}. 

(b)  The  braking  on  each  truck  shall  be 
independently  controlled  by  the  brake 
pipe. 

(c)  The  electric  brake  on  each 
powered  truck  shall  be  completely 
independent  and  shall  operate  with  the 
loss  of  the  overhead  power  supply. 

(d)  Any  failure  of  the  electric  portion 
of  the  brake  system  on  any  power  truck 
shall  be  displayed  for  the  locomotive 
engineer  in  the  control  cab. 

(e)  The  brake  system  shall  be  designed 
to  prevent  thermal  damage  to  wneels  or 
discs.  The  Railroad  shall  demonstrate, 
through  analysis  and  test  that  is 
confirmed  by  the  system  safety  plan  and 
pre-revenue  service  tests,  that  no 
thermal  damage  results  to  the  wheels  or 
discs  under  conditions  resulting  in 
maximum  friction  braking  effort  being 
exerted. 

(f)  The  Railroad  ^hall  demonstrate, 
through  analysis  and  test  that  is 
confinned  by  the  system  safety  plan  and 
pre-revenue  service  tests,  the  maYimnn) 
authorized  speed  of  the  trainset  at 
which  no  thermal  damage  to  wheels  or 
discs  occurs,  for  various  combinatioiu 
of  electric  and  friction  brake  Cetilures. 
The  Railroad  shall  develop  a  matrix  that 
clearly  lists  potential  brake  failures  or 
combinations  of  Csilures.  to  which  each 
speed  corresponds,  that  shall  be 
displayed  in  each  power  car. 

(g)  In  the  event  of  an  en  route  biluie 
of  the  electric  or  friction  portion  of  the 
brake,  or  both,  a  train  may  proceed  at  a 
speed  no  greater  than  the  maYimnm 
authorized  speed  as  set  forth  in  the 
matrix  required  by  paragraph  (f)  of  this 
section,  llie  locomotive  engineer  shall 
■  notify  central  traffic  control  of  any  brake 
failure  that  requires  a  speed  restriction 
in  a  trip. 

(h)  The  trainset  shall  be  equipped 
with  an  emergency  application  feature 
that  produces  an  irretrievable  stop, 
using  a  brake  rate  consistent  with 
prevailing  adhesion,  passenger  safety, 
and  brake  system  thermal  capacity.  An 
emergency  application  shall  be  available 
at  any  time.  A  means  to  apply  the 
emergency  brake  shall  be  provided  at 
two  locations  accessible  to  the  train 
crew  in  eech  trailer  car. 

(i)  The  brake  system  shall  be  designed 
so  that  an  inspector  may  determine 
whether  the  brake  system  is  functioning 
properly  without  being  pkced  in  a 
dangerous  position  on,  under  or 
between  the  equipment.  This 
determination  nuy  be  made  through 
automated  inspection  equipment  iSat 


utilizes  sensora  to  verify  that  the  brakes 
have  been  applied  and  released. 

(j)  The  brake  system  design  shall 
allow  a  disabled  train's  pneumatic 
brakes  to  be  controlled  by  a  rescue 
locomotive  through  brake  pipe  control 
alone. 

(k)  The  train  shall  be  equipped  with 
a  spring-appUed,  air-released  parkjbg 
brake  that  is  capable  of  holding  the  train 
on  any  part  of  the  Railroad  system  and. 
at  a  minimum,  on  a  0.5%  grade. 

(1)  An  independent  failure  detection 
system  shall  compare  brake  commands 
with  brake  system  output  to  determine 
if  a  failure  has  occurred.  The  failure 
detection  system  shall  report 
immediately  brake  system  failures  to  the 
automated  train  monitoring  system. 

(m)  Each  truck  of  the  trainset  shall  be 
equipped  with  a  wheelslide  system 
designed  to  automatically  adjust  the 
braking  force  on  each  wheel  to  prevent 
axle-locking  during  braking.  In  the  event 
of  failure  of  a  buck's  wheelslide  system, 
control  shall  be  automatically  provided 
by  the  wheelslide  system  of  an  adjacent 
truck.  A  visual  or  audible  alarm,  or 
both,  shall  be  provided  in  the  cab  of  the 
controlling  power  car  if  a  blocked  axle 
is  detected. 


1243.411    Thicfc  and  euepensloii  ayatam. 

(a)  Truck-to-car-body  attachment.  (1) 
For  all  power  cars  and  trailer  cars,  the 
strength  of  the  truck-to-car-body 
attachment  shall  be  sufficient  to  resist 
without  permanent  deformation  a 
longitudinal  force  equivalent  to  2.5g 
acting  on  the  mass  of  the  truck. 

(2)  Components  of  the  truck,  which 
include  axles,  wheels,  bearings,  truck 
mounted  brake  system,  suspension 
system  components,  and  any  other 
components  integral  to  the  design  of  the 
truck,  shall  remain  attached  to  the  truck 
when  a  force  equivalent  to  2g  acting  on 
a  mass  of  any  component  is  exerted  in 
any  direction  on  that  component 

(b)  Wheel  climb.  Suspension  systems 
shall  prevent  wheel  climb,  wheel  lilt, 
rail  roll-over,  track  shift,  and  vehicle 
over-turning  and  provide  safe,  stable 
performance  and  ride  quality. 
Suspension  systems  shall  meet  these 
design  requirements  in  all  safsty-critical 
operating  environments,  track 
conditions,  and  loading  conditions. 
Compliance  with  these  requirements 
shall  be  demonstrated  as  part  of  the 
System  Qualification  Tests  set  forth  in 
Subpart  G  of  this  Rule. 

(c)  Lateral  accelerations.  The  trainsets 
shall  not  operate  under  conditions  that 
correspond  to  a  steady-state  lateral 
acceleration  to  the  outside  of  the  ciuve 
of  O.lg  or  greater,  as  measured  parallel 
to  the  car  floor. 


(d)  Huntirig  oscillations.  Each  truck 
shall  be  equipped  vriih  a  permanenUy 
installed  lateral  accelerometer  moimted 
on  the  truck  frame.  The  accelerometer 
ou^ut  signals  shall  be  calibrated  and 
filtered,  and  shall  pass  throu^  signal 
conditioning  circuitry  designed  to 
determine  if  hunting  oscillations  of  the 
truck  are  occurring.  If  hunting 
oscillations  are  detected,  the  train 
monitoring  system  shall  provide  an 
alarm  to  the  locomotive  engineer  and 
the  train  shall  be  slowed  by  the 
locomotive  engineer  to  a  speed  8  km/h 
(5  mph)  less  than  speed  at  which 
hunting  oscillations  stopped.  This 
requirement  shall  be  included  in  the 
Railroad's  Operating  Rules. 

(e)  Ride  vihration.  Compliance  with 
ride  quality  requirements  contained  in 
this  paragraph  shall  be  demonstrated 
during  equipment  pre-revenue  service 
qtialification  tests  in  accordance  with 
§  243.1 13  and  Subpart  G  jof  this  Part. 
The  Federal  Railroad  Administration 
shall  verify  ride  quality  perfonnance  of 
trainset  equipment  through  the  use  of 
instrumentation.  While  traveling  at  the 
maximum  revenue  service  speed  over 
the  intended  route,  the  train  suspension 
system  shall: 

(1)  Limit  the  vertical  acceleration  as 
measured  by  a  vertical  accelerometer 
mounted  on  the  car  floor  to  no  greater 
than  0.55^  single  event.  peak-to-peaL 

(2)  Limit  the  lateral  acceleration  as 
measured  by  a  lateral  accelerometer 
mounted  on  the  car  floor  to  no  greater 
than  0.3g  single  event,  peak-to-peak. 

(3)  Limit  the  combination  of  lateral 
acceleration  (L)  and  vertical  acceleration 
(V)  occurring  within  any  time  period  of 
2  consecutive  seconds  as  expressed  by 
the  square  root  of  (V^+L^)  to  no  greater 
than  0.604g.  where  L  may  not  exceed 
0.3fi  and  V  may  not  exceed  0.5te. 

(i)  Bearing  overheat  sensors.  Bearing 
overheat  sensors  shall  be  provided  on 
board  each  trainset  or  at  wayside 
intervals,  as  determined  ^by  the  system 
safety  plan. 

S  243.413    FkeaaMy. 

(a)  All  materials  used  in  constructing 
the  interior  of  both  a  trailer  car  and  a 
power  car  shall  meet  the  flammabillty 
and  smoke  emission  characteristics 
testing  standards  contained  in 
Appendix  B  to  this  nde,  or  altemative 
standards  issued  or  recognized  by  an 
expert  consensus  organization  after 
approval  by  FRA  in  conjunction  with 
approval  of  the  Railroad's  system  safety 
plan  required  by  Subpart  B  of  this  Part. 
For  purposes  of  this  section,  the  interior 
of  a  trailer  car  and  a  power  car  includes 
walls,  floora.  ceilings,  seats,  doors, 
windows,  electrical  conduits,  air  ducts, 
and  any  other  internal  equipment 
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(b)  The  railroad  shall  require 
ceitificatloD  that  combustible  materiala 
to  be  uaed  in  the  construction  of  trainset 
interiors  have  been  tested  by  a 
recognized  independent  testing 
laboratory,  and  that  the  results  comply 
with  the  requiremenU  of  paragraph  (a) 
of  this  section. 

(c)  Overheat  detectors  shall  be 
installed  in  all  components  of  the 
trainset  where  the  tvritten  analysis 
required  by  Subpart  B  determines  that 
such  equipment  is  necessary. 

(d)  Fire  or  smoke  detectors  shall  be 
installed  in  unoccupied  compartments 
of  a  train  if  the  analysis  required  by 
Subpart  B  determines  that  such 
equipment  is  necessary  to  ensure 
sufficient  time  for  the  safe  evacuation  of 
the  train. 

(e)  A  fixed,  automatic  fire  suppression 
system  shall  be  installed  In  unoccupied 
compartments  of  a  train  if  the  analysis 
required  by  Subpart  B  determines  that 
such  a  system  is  necessary  and  practical 
to  ensure  sufficient  time  for  the  safe 
evacuation  of  the  train. 

(f)  The  railroad  shall  comply  with 
those  elements  of  its  written  procedures, 
under  Subpart  B.  for  the  inspection, 
tasting,  and  maintenance  of  all  fire 
safety  systems  and  equipment  that  it  has 
designated  as  mandatory. 

(gfThe  Railroad  shall  prohibit 
smoking  on  ail  trainsets  in  passenger 
service. 

|a4S.415    Deofa. 

(a)  Powered,  extarior  side  doon.  (1) 
Each  trailer  car  shall  have  a  minimum 
'of  four  exterior  side  doors,  or  the 
functional  equivalent  of  foiu  side  doors, 
that  each  permit  at  least  one  QSth- 
percentile  male  to  pass  through  at  a 
single  time. 

(2)  The  status  of  each  powered, 
exterior  door  shall  be  displayed  to  the 
crew  in  the  operating  power  car.  If  door 
interlocks  are  used,  the  sensors  used  to 
detect  train  motion  shall  be  nominally 
set  to  operate  at  5  km/h  (3  mph). 

(3)  Powered,  exterior  doors  shall  be 
powered  by  the  compressed  air  system 
or  by  electricity.  If  powered  by 
electricity,  the  doors  shall  be  connected 
to  an  emergency  back-up  power  system. 

(4)  Each  powered,  exterior  door  shall 
be  equipped  with  a  manual  override 
that  is: 

(i)  Located  adjacent  to  the  door  that  it 
controls; 

(ii)  Capable  of  opening  the  door 
without  power  from  both  inside  and 
outside  the  car;  and 

(iii)  Designed  and  maintained  so  that 
a  person  may  access  the  override  device 
from  both  inside  and  outside  the  car 
without  the  use  of  any  tool  or  other 
implement 


(5)  Instructions  for  manual  override 
tb*ll  be  clearly  posted  in  the  car  interior 
at  door  locations. 

(6)  A  means  for  emergency  responders 
to  accsM  the  ipy'"'!  override  from 
outside  the  car  shall  be  provided. 
Instructions  for  access  and  use  of  the 
handle  shall  be  clearly  posted  outside 
the  car  at  all  door  locations. 

(7)  Manual  door  releases  shall  be 
easily  operable  by  a  5th-percentile 
female  without  requiring  the  use  of  any 
toob  to  accomplish  the  manual  override 
in  the  event  of  head-end  power  loss. 

(8)  The  KaUroad  roMy  protect  a  manuaJ 
override  device  used  to  open  a  powered, 
exterior  door  with  a  cov«-  or  a  screen 
capable  of  removal  by  a  5th- percentile 
female  without  requiring  the  use  of  a 
tool  or  other  implement.  If  the  method 
of  removing  the  protective  cover  br 
•creen  entails  breaiung  or  shattering  it. 
the  cover  or  screen  shall  be  scored, 
perforated,  or  otherwise  weakened  so 
that  a  5th-percentile  female  can 
penetrate  the  cover  or  screen  with  a 
single  blow  of  her  fist  without  injury  to 
her  hand. 

(b)  Passenger  compartment  end  doon 
shall  be  equipped  with  a  kick-out  penal, 
pop-out  window  or  other  equivalent 
moann  of  egress  in  the  event  the  door 
will  not  open. 

1243.417    Emergency  equtpmant 

(a)  Emergency  system  requirements 
set  forth  in  this  Subpart  shall  apply  to 
each  trailer  car. 

(b)  Emergency  lighting  shall  be 
provided  and  shall  include  the 
following: 

(1)  An  illumination  level  of  a 
minimum  of  55  lux  (5.1  ft-candles)  at 
floor  level  for  all  normal  passenger  and 
crew  evacuation  routes  from  the 
equipment: 

(2)  A  back-up  power  system  capable 
of  operating  all  emergency  lighting  for  a 
period  of  at  least  two  hours; 

(3)  A  back-up  power  system  capable 
of  operating  in  all  equipment 
orientations;  and 

(4)  A  back-up  power  system  capable 
of  operating  after  the  initial  shock  of  a 
collision  or  derailment  due  to 
individually  applied  shock  loads  at  3g/ 
2g/2g,  longitudinaiyvertical/lateral 
respectively. 

(c)  A  means  of  emergency 
commtmication  throu^out  the  trainset 
shall  be  provided  and  shall  include  the 
following: 

(1)  Transmission  locations  that  are 
clearly  marked  with  luminescent 
material  at  each  end  of  each  unit 
adjacent  to  the  unit  or  car  end  doon: 

(2)  Back-up  power  for  a  minimum 
time  period  of  two  houn;  and 


(3)  Clear  and  undentandable 
operating  instructions  at  or  near  each 
transmission  location. 

(d)  Locations  of  emergency  equipment 
shall  be  clearly  marked  with 
luminescent  material  that  makes  the 
identity  and  location  of  the  equipment 
recognizable  from  a  distance  equal  to 
the  width  of  the  car. 

(e)  Emergency  exits.  (1)  Locations  of 
all  emergency  exiU  shall  be  clearly 
marked  with  luminescent  material  that 
makes  the  identity  and  location  of  tlM 
emergency  exit  recognizable  from  a 
distance  equal  to  the  width  of  the  car. 

(2)  Clear  and  undentandable 
Instructions  for  use  of  the  emergmcy 
exits  shall  be  posted  at  each  emergency 
exit  and  they  must  be  visible  from  a 
distance  of  30  inches. 

(3)  Each  trailer  car  shall  have  a 
fninimiim  of  flour  emergency  window 
exits,  arranged  in  a  staggered 
confliguntion  or  writh  one  located  at 
each  end  of  each  side  of  the  trailer  car. 

(4)  Each  trailer  car  sealed  window 
emergency  exit  shall  have  a  minimum 
free  opening  of  1.6  m  (63  in)  wide  by  0.6 
m  (24  in)  high. 

(5)  Each  emergency  window  exit  shall 
be  easily  operable  by  a  5th  percentile 
female  without  requiring  the  uae  of  a 
tool  or  implement  other  than  a  hammer 
designed  to  break  the  glazing  that  shall 
be  located  adjacent  to  each  emergency 
window. 

(6)  Each  power  car  shall  have  an 
emergency  roof  hatch  with  a  minimum 
opening  of  0.45  m  (18  in)  by  0.6  m  (24 
in)  and  an  emergency  escape  exit  in  the 
c^  sidewall. 

(f)  The  Railroad  shall  have  in  place  a 
redundant  means  for  the  train  crew  to 
communicate  with  the  pertinent 
railroad  operations  center  to  summon 
aid  in  the  event  of  an  emergency 
situation.  These  may  include  operating 
portable  radios  or  cellular  telephones. 


fa4».419 
carleyout 

(a)  Operator  controls  in  the  power 
vehicle  or  control  cab  shall  be  arranged 
to  be  comfortably  within  view  and  easy 
reach  when  the  locomotive  engineer  is 
seated  in  the  normal  train  control 
position. 

(b)  The  control  panels  shall  be  laid 
out  to  minimize  the  risk  of  human  error. 

(c)  An  alerter  (Vigilance  De^nce 
System)  shall  be  provided.  This  system 
shall  be  operative  at  all  speeds  above  8 
km/h  (5  mph).  If  not  acknowledged,  the 
alerter  shall  cause  a  brake  application  to 
stop  the  train. 

(d)  Cab  information  displays  shall  be 
designed  with  the  following 
characteristics: 

(1)  Simplicity  and  standardization 
f^ll  be  the  driving  criteria  for  design  of 
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formats  fopthe  di^ilay  of  information  in 
the  cab; 

(2)  Essential,  safsty-crltical 
information  shall  be  displayed  as  a 
defeult  condltioo  at  the  moat  visible 
place  tat  the  locomotive  engineer. 

(3)  Operator  selection  shall  be 
required  to  display  other  than  de&ult 
infonnation. 

(4)  Cab  or  train  control  signals  i^hall 
be  displayed  for  the  locomotive 


OMineer. 
WDisi 


(5)  Displays  shall  be  readable  from  the 
looomotive  engineer's  normal  poaition 
under  all  ligh^  conditions. 

(e)  The  power  car  shall  be  equij^lted 
with  an  obstacle  deflector  which 

•  axtnids  across  both  rdb  of  the  tiacL 
The  hei^t  of  the  obstacle  deflector  shall 
be  mora  than  150  mm  (5.9  in)  and  less 
thaa  300  mm  (ll.t  ia)  off  therails. 

(f)  The  cab  layout  shall  be  arranged  to 
meet  the  foUowiiig  requirements: 

(1)  The  crew  has  an  effective  fiisld  of 
"^view  in-the  forward  direction,  and  the 

light  and  left  of  the  direction  of  travel; 
and 

(2)  Fleld-of-view  obstructions  due  to 
-  required  structural  mamben  shall  be 

minimized. 

(g)  Each  seat  provided  fiw  a  ciew 
member  shall: 

(1)  Be  secured  to  the  carbody  with  an 
attachment  having  an  ultimate  strength 
capable  of  withstanding  the  loads  due  to 
individually  applied  accelerations  of  3g/ 
2g/2g  acting  longitudinaUy/  lateiaUy/ 
vertically  respectively  on  the  mass  of 
the  seat  and  me  crew  member 
occuinrii^  it;  and 

(2)  Be  amigued  according  to  Layout  of 
Drimn'  Cabt  in  Locooiotrvss,  Raikan. 
Multiple  Unit  Trains  and  Driving 
Tmiiea,  UIC  651,  International  Union  of 
Railways  Standard  (Pint  Edition.  1086). 
which  requires  that: 

(i)  All  adjustments  have  the  range 
necessary  to  accommodate  a  5th- 
pocentile  to  a  05th-percentile  male; 

(ii)  The  seat  is  equipped  with  a  force- 
assisted  200  mm  longitudinal 
adjustmmt.  opentedfrom  the  seated 
poaition;  and 

(iii)  The  seet  has  a  20  degrees 
manually  reclining  seat  back,  adjustable 
from  the  seated  position. 

(h)  The  ultimate  strength  of  power  car 
control  cab  interior  fitting  and 
equipment  attachments^all  be 
sufficient  to  resist  without  feiluie  loads 
due  to  individually  applied 
accelerations  of  3g/2g/2g  longitudinally/ 
laterally/vertically  respectively  acting 
on  the  mass  of  the  fitting  or  equipment 

(i)  Sharp  edges  and  comen  on  interior 
surfeces  of  the  cab  likelv  to  be  impacted 
by  the  crew  during  a  collision  or 
derailment  shall  be  eliminated,  when 
possible,  and  if  not  padded. 


0)  Each  power  car  used  in  revenue 
service  shall  be  equipped  with  operating 
heat  and  air  conditicming  systems. 

(a)  HeadUgbt*.  Bach  power  car  shall 
be  equiraed  with  two  or  mora 
headligUa.  Each  headlight  shall 
produce  12.000  or  mora  candela. 

0>)  roltt^gto.  (1)  Each  tnilii^  power 
car  shall  be  equipped  widi  two  or  man 
red  talllights: 

(2)Sach  taimght  shaU  be  Uxxted  at 
least  1.2  m  (3.9  ft)  above  rail; 

(3)  Bach  laillight  shall  produce  15  or 
mora  cudela;  and 

(4)  Talllights  of  die  trailii^  power  car 
must  be  on  when  the  tiainaet  is  on  a 
sectton  of  the  system  diet  is  in  revenue 
service. 


fa4&4SS 

[ai CStcuit protactimt.  (1) Themain 
pn^ulsion  power  line  shsil  be 
protected  with  a  lig^tnit^g  anestor. 
automatic  circuit  breaker,  and  overioad 
relav.  The  lightnii^  arrestor  shall  be  nm 
by  Uw  most  direct  path  possible  to 
ground  with  a  connactimi  to  pound  of 
not  less  than  No.  6  AWG.  These 
overload  protection  devices  shall  be 
housed  in  an  enclosora  designed 
specifically  for  that  purpose  with  arc 
chute  vented  directly  to  outside  air. 

(2)  Head  end  power,  including 
trainline  power  distribution,  shall  be 
provided  with  both  overioad  and 
ground  feult  protection. 

(3)  Circuits  used  forpuiposes  other 
than  propelling  the  equipment  shall  be 
connected  to  their  power  source  through 
circuit  breaken  or  equivalent  current- 
limiting  devicea. 

(4)  Each  auxiliary  circuit  shall  be 
provided  with  a  drci^  breaker  located 
as  near  as  practical  to  the  point  of 
connection  to  the  source  of  power  for 
that  circuit  Such  protection  may  be 
omitted  from  circuits  controlling  safety- 
critical  devices. 

(b)  Main  battery  system.  (1)  The  main 
batteries  shall  beisolatad  firom  the  cab 

and  passenger  seating  areas  by  a  non- 
combustible  barrier. 

(2)  Battery  chaqgen  shall  be  designed 
to  protect  against  overdiarging. 

(3)  Battery  circuits  shall  mclude  an 
emergency  battery  cut-off  switch  to 
completely  disconnect  the  en«gy  stored 
in  tluB  batteries  from  the  load. 

(4)  If  batteries  an  of  the  t^pe  to 
potentially  vent  explosivogases.  the 
betteries  shall  be  adequately  ventilated 
to  prevent  accumulation  of  explosive 
concentrations  of  these  gases. 

(c)  Power  dissipation  resistors.  (1) 
Power  dissipation  resiston  shall  be 
adequately  ventilated  to  prevent 
overiieating  under  wont-case  operating 
conditiona. 


(2)  Power  dissipation  grids  shall  be 
deaigned  and  installed  with  sufficient 
isolatiott-to  prevent  combustion 
between  resistor  elements  and 
combuetihla  matnrial. 

(3)  Power  dissipeticm  resistor  drcuito 
shall  incorporate  afamii^  or  piotectiva 
devioBS  for  low  ventilation  air  flow, 
over-tempeatura  and  short  drcnit 
feUures. 

(4)  Resistor  elemmto  shall  be 
electrically  insulated  from  rasistar 
frames,  and  the  frames  shall  be 
electrically  insulated  from  the  suppocts 
that  hold  them. 


fMS.4M 

(a)  Bachirainset  shall  be  equipped  to 
monitor  the  performance  of  me 
following  systems  or  componente: 

(1)  Reception  of  cab  and  train  oontnd 
signals; 

(2)  Thick  hunting: 

(3)  Qectric  brake  status; 
<4)  Friction  brake  status; 

(5)  Fin  detection  systems; 

(6)  Head  «id  power  status; 

(7)  Alerter; 

(8)  Horn;  and 

(9)  WheelsUde. 

(b)  "Hie  monitoring  systmn  shall  alert 
the  locomotive  engineer  immediatriy 
when  any  of  themonitofed  parameten 
are  out  of  predetermined  limits.  The 
Raifroad's  operating  rules,  developed 
pursuant  to  §  243.117  and  Subpart  F  of 
this  Part  shall  control  train  movement 
when  the  monitored  perameten  are  out 
of  predetennined  limits.  If  the 
locomotive  engineer  foils  to  act  in 
accordance  with.these  procedures,  the 
Railroad's  central  traffic  ccmtrol  ahall 
initiate  corrective  actitm. 

<c)  The  Railroad  shall  develop,  in  the 
course  of  tbe  system  seiety  analysis  and 
pursuant  to  §  243.117  of  this  Part 
appropriate  operating  rules  to  address 
locomotive  engineer  and  equipment 
performance  in  the  event  that  the 
automatic  monitoring  sjrstem  becomes 
defectiveen  route,  or  is  ddective  when 
the  daily  inspection  required  by 
§  243.433  is  completed. 

(d)  Each  lead  power  car  shall  be 
equifmed  with  an  operative  event 
recorder  that  moniton  and  reccnds  all 
sakty  data  required  by  §  243.425(a)  of 
this  Part  and  49  CFR  229.135.  Evmt 
Recorden. 

(e)  All  monitored  systems  set  forth  in 
paragraph  (a)  of  diis  section  shall  be 
tasted  during  each  daily  inspection 
required  by  §  243.433(f). 

fM3.427    TMneet 


(a)  The  trainset  system  hardware  and 
software  integration  shall  conform  trith 
On-Board  Ehctronic  Equipment  and 
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Computer  Hardware.  CF  67-001,  Bureau 
of  Railroad  Standards,  (June  1990). 

(b)  The  trainset  system  hardware  and 
software  integration  shall  conform  with 
Methodology  for  the  Development  of 
On-Board  Micro-Computer  Equipment, 
Pr  CF  67-004  and  NF  F71-004.  Bureau 
of  Railroad  Standards,  (February  1989). 

1243.429    Control  system  dMign 
rsQuiffoniefns. 

The  Railroad's  trainset  computer 
hardware  and  software  shall  meet  the 
requiremento  set  forth  in  §  243.105  of 
this  Part. 

1243.431    Safsty  appUsnco. 

(a)  Couplers.  (1)  The  leading  and 
trailing  ends  of  each  semi-permanently 
connected  trainset  shall  be  equipped 
«irith  an  automatic  coupler  that  couples 
on  impact  and  uncouples  by  either 
activation  of  a  traditional  uncoupling 
lever,  or  some  other  type  of  uncoupling 
mechanism  that  does  not  require  a 
person  to  so  between  equipment  units. 

(2)  The  leading  and  trailing  end 
couplers  and  uncoupling  devices  may 
be  stored  within  a  removable  shrouded 
housing. 

(3)  Leading  and  trailing  automatic 
couplers  of  trains  shall  be  compatible 
with  the  Railroad's  rescue  locomotives 
without  the  use  of  special  adapters. 

(4)  All  couplers  shall  be  equipped 
with  an  anti-climbing  mechanism 
capable  of  resisting  an  upward  or 
downward  vertical  force  of  250  kN 
(56.200  lb)  «vithout  permanent 
deformation. 

(b)  Safety  appliance  mechanical 
strength  and  fasteners.  (1)  All  handrails 
and  sill  steps  shall  be  made  of 
approximately  25  mm  (1  in.)  diameter 
steel  pipe. 

(2)  All  safety  appliances  shall  be 
securely  fastened  to  the  carbody 
structure  with  mechanical  fasteners  that 
have  mechanical  strength  greater  than  or 
equal  to  that  of  a  Ml 0  diameter  SAE 
steel  bolt  mechanical  fastener. 

(c)  Handrails  and  handholds.  (1) 
Handrails  and  handholds  shall  be  made 
of  stainless  steel. 

(2)  Vertical  handrails  shall  conform  to 
the  following: 

(i)  The  maximum  distance  above  top 
of  rail  to  the  bottom  of  the  handrail  shall 
be  1250  mm  (49.2  in)  and  the  minimum 
distance  shall  be  500  mm  (19.7  in); 

(it)  Minimum  hand  clearance  distance 
between  the  handrail  and  the  vehicle 
body  shall  be  50  mm  (1.97  in)  for  the 
entire  length;  and 

(iii)  Vertical  handrails  shall  be 
securely  fastened  to  the  vehicle  body. 

(3>  Handholds  and  handrails  are  not 
required  on  units  of  the  trainset  which 
are  semi-permanently  connected,  which 


can  be  disconnected  only  in  a  repair 
facility. 

(4)  Handholds  and  handrails  are  not 
required  at  the  leading  and  trailing  ends 
of  the  trainset  equipped  with  automatic 
couplers,  as  these  couplers  are  to  be 
used  only  for  rescue  operations,  and 
coupling  can  be  achieved  without 
requiring  personnel  to  go  between  units. 

(5)  Passenger  handrails  or  handholds 
shall  be  provided  at  both  side  access 
doors  used  to  board  or  depart  the  train. 

(6)  Power  vehicle  side  exits  sh^l  be 
equipped  with  handholds  and 
handrails. 

(d)  5177  steps.  (1)  Each  power  vehicle 
or  control  cab  shall  be  equipped  with 
sill  steps  below  each  side  door. 

(2)  Power  vehicle  or  control  cab  sill 
steps  shall  be  made  of  expanded  metal 
or  equivalent  anti-skid  material; 

(3)  Sill  steps  shall  be  designed  and 
installed  so  that: 

(4)  The  minimum  tread  length  of  the 
sill  step  shall  be  250  mm  (9.8  in): 

(5)  The  minimum  clear  depth  shall  be 
150  nun  (5.9  in); 

(6)  Sill  steps  shall  not  have  a  vertical 
rise  between  treads  exceeding  450  mm 
(17.7  in).  The  lowest  sill  step  tread  shall 
be  not  more  than  500  mm  (19.7  in) 
above  the  top  of  the  rail; 

(7)  All  sill  steps  shall  be  securely 
fastened; 

(8)  Sill  steps  are  not  required  on  units 
of  the  trainset  that  are  semi-permanently 
connected,  which  can  be  disconnected 
only  in  a  repair  furility; 

(9)  Sill  steps  are  not  required  at  the 
leading  and  trailing  ends  of  the  trainset 
equipped  with  automatic  couplers  as 
these  couplers  are  to  be  used  only  for 
rescue  operations,  and  coupling  can  be 
achieved  without  requiring  personnel  to 
go  between  units. 

(10)  Power  vehicle  side  exits  shall  be 
equipped  with  sill  steps. 

(e)  Semi-permanent  connectors 
between  trainset  vehicles.  Each  trailer 
car  and  power  car  in  a  trainset  shall  be 
connected  to  the  ad)acent  trailer  car  or 
power  car  by  use  of  a  semi-permanent 
connector.  Semi-permanent  connecton 
may  be  disconnected  only  in  repair 
facilities,  with  the  use  of  special  tools, 
and  in  such  a  manner  that  do  not 
require  employees  to  go  on,  under,  or 
between  equipment.  Semi- permanent 
connectors  are  not  couplen. 

1243.433    Tratnael  inapeetkM),  tasting  and 
■naintananoe  rsQuifaiiients, 

(a)  The  Railroad  shall  develop  a 
written  inspection  program  for  the 
rolling  stock,  in  accordance  with  and 
approved  under  the  requirements  of 
Subpart  B,  prior  to  implementation  of 
that  program  and  prior  to  commencing 
operations.  At  a  minimum,  this  program 


■hall  include  the  complete  inspection. 
tHting,  and  maintenance  program  for 
the  TGV  trainset  as  it  is  performed  in 
France,  including  all  inspections  set 
forth  in  paragraph  (0  below.  This 
information  shall  include  a  detailed 
description  of: 

(1)  Safety  inspection  procedures, 
intervals  and  criteria; 

(2)  Test  procedures  and  intervals; 

(3)  Scheduled  preventive 
maintenance  intervals; 

(4)  Maintenance  procedures; 

(5)  Special  test  equipment  or 
measuring  devices  required  to  perform 
safety  iiupections  and  tests; 

(6)  Training  and  qualification  of 
employees  and  contracton  to  perform 
safety  inspections,  tests  and 
maintenance;  and 

(7)  Methods  of  ensuring  accurate 
records  of  required  inspections. 

(b)  Identification  of  safety-critical 
items.  In  the  program  required  by 
paragraph  (a),  the  Railroad  shall  identify 
all  inspection  and  t««ting  procedures 
and  criteria,  and  maintenance  intervals 
that  the  Railroad  deems  to  be  safety- 
critical.  Operation  of  emergency 
equipment,  emergency  back-up  systems, 
and  trainset  exits  shall  be  deemed 
safety-critical. 

(c)  Program  changes.  The  Railroad 
nnist  obtain  FRA  approval  for  any 
changes  to  the  safety-critical  portion  of 
the  trainset  inspection,  testing,  and 
maintenance  program  required  by 
paragraph  (a). 

(drComp//ance.  After  the  Railroad's 
inspection,  testing,  and  maintenance 
program  is  approved  by  FRA  purauant 
to  the  requirements  and  procedures  set 
forth  in  Subpart  B,  the  Railroad  shall 
adopt  the  program  and  shall  perform: 

(1)  All  inspections  and  tests  described 
in  the  program  in  accordance  with  the 
procedures  and  criteria  that  the  Railroad 
identified  as  safety-critical;  and 

(2)  All  maintenance  tasks  and 
procedures  described  in  the  program  in 
accordance  with  the  procedures  and 
intervals  that  the  railroad  identified  as 
safety-critical. 

(e)  The  inspection,  testing,  and 
maintenance  program  shall  ensure  that 
all  systems  and  components  of  the 
equipment  are  free  of  conditions  that 
enduiger  the  safety  of  the  crew, 
passengers,  or  equipment.  These 
conditions  include,  but  are  not  limited 
to: 

(1)  A  continuous  accumulation  of  oil 
or  grease; 

(2)  Improper  functioning  of  a 
component; 

(3)  A  crack,  break,  excessive  wear, 
structural  defect  or  weakness  of  a 
component: 

(4)  A  leak: 
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(5)  Use  of  a  component  or  system 
under  conditions  that  exceed  those  for 
which  the  component  or  system  is 
designed  to  operate;  and 

(6  J  Insecure  attachment  of  a 
component. 

(f)  Specific  safety  inspections.  The 
program  under  paragraph  (a)  of  this 
section  shall  specify  that  all  passenger 
equipment  shall  receive  thorough  safety 
inspections  by  qualified  personnel  at 
regular  intervals.  At  a  minimum  each 
trainset  shall  have: 

(1)  Daily  inspection.  Each  trainset  in 
use  shall  be  inspected  at  least  once  each 
calendar  day  by  qualified  personnel. 
The  inspection  shall  verify  the  correct 
op>eration  of  all  on-board  safety  systems. 
If  any  of  the  conditions  listed  below  are 
found  during  this  inspection,  the 
trainset  shall  not  be  put  into  revenue 
service  until  that  condition  is  rectified. 
If  the  existence  of  any  condition  listed 
below  cannot  be  determined  by  use  of 
the  on-board  automated  monitoring 
system,  the  Railroad  shall  perform  a 
visual  inspection  to  determine  if  the 
condition  exists. 

(i)  Malfunction  of  the  driving 
assistance  system  (SIAC); 

(ii)  Malfunction  of  the  fire  detection 
system; 

(iii)  Indication  of  an  unbalanced 
tripod; 
(iv)  Indication  of  a  broken  tripod: 
(v)  Indication  of  blocked  axle; 
(vi)  A  single  phase  pantograph  or  its 
circuit  breaker  out  of  order; 
-  (vii)  Power  car  feilure  or  cut-out; 
(viii)  Isolated  roof  disconnectins 
switch  H(HT); 

(ix)  Transfbrmer  cooling  or  ventilation 
out  of  order. 

(x)  TWo  or  more  motor  blocks 
isolated; 

(xi)  Mechanical  brake  on  one  or  more 
trucks  isolated: 

(xii)  Total  fiailure  of  the  anti-slide 
device  on  one  truck: 

(xiii)  Failure  of  locomotive  engineer's 
vioilance  system  (VACMA): 
(xiv)  Speedometer  feilure; 
(xv)  Failure  of  on-board  signaling 
system: 

(xvi)  Failure  of  the  speed  measuring 
83r8tem  (the  warning  flag  of  the 
speedometer  does  not  disappear  when 
the  driving  cab  is  activated); 

(xvii)  Locomotive  engineer's  console 
out  of  order; 

(xviii)  Locomotive  engineer's  brake 
valve  not  operating: 
(xix)  Leak  in  the  main  reservoir  line: 
(xx)  Leak  in  the  main  brake  pipe; 
(xxi)  Failure  indication  during  the 
raauired  brake  test; 

(xxii)  Trailer  car  battery  charger  out  of 
order;  and 

(xxiii)  Total  feilure  of  the  trainset 
interior  HghHng 


(2)  Exflumnation  i/i  service.  A  visual 
inspection  conducted  by  qualified 
penonnel  every  4000  km  (2,485  mi),  at 
a  location  where  there  is  a  repair  pit  and 
access  to  the  top  of  the  trainset  At  a 
minimum,  the  items  listed  below  shall 
be  inspected.  All  conditions  found  that 
do  not  comply  with  the  safety 
inspection  criteria  required  by 
paragraph  (a)  of  this  section  shall  be 
corrected  before  the  trainset  is  put  into 
revenue  service. 

(i)  Condition  of  the  pantographs  and 
roof'insulatora; 
(ii)  Condition  of  sanding  nozzles; 
(iii)  Fixation  and  condition  of 
dampen: 
(iv)  Condition  of  suspension  springs: 
(v)  Fixation  and  condition  of 
grounding  straps; 

(vi)  Condition  of  side  skirts  and 
underbody  panels: 
(vii)  Condition  of  trucks: 
(viii)  Oil  levels; 
(ix)  Traction  motor-to-caibody 
securement; 
(x)  Presence  of  brake  pads; 
(xi)  Condition  of  brake  shoes; 
(xii)  Condition  of  wheel  tread; 
(xiii)  Condition  of  drive  train. 
(3)  Running  gear  inspection.  The 
running  gear  shall  be  inspected  by 
qualified  personnel  once  every  18  days. 
At  a  minimum,  the  items  listed  below 
shall  be  inspected.  AH  conditions  found 
that  do  not  comply  with  the  safety 
inspection  criteria  required  by 
paragraph  (a)  of  this  section  shall  be 
corrected  before  the  trainset  is  put  into 
revenue  service, 
(i)  A  visual  inspection  of  trucks; 
(ii)  An  inspection  of  the  operation  of 
flange-lubricating  devices; 

(iii)  An  inspection  of  the  condition 
and  attachment  of  dampers,  roof 
mounted  elements,  and  suspension 
components; 

(iv)  An  inspection  of  the  brake 
rigging,  fournal  bearings,  and  tripod 
transmission 

(v)  A  visual  inspection  of  the 
condition  and  attachment  of  brake  pads; 
(vi)  An  inspection  of  the  oil  levels  on 
drive  train: 

(vii)  An  inspection  of  the  securement 
of  drive  train  and  wheel  slide  sensora; 
(viii)  An  inspection  of  the  condition 
of  the  pantographs  and  roof  insulators; 
and 

(ix)  Check  for  audible  leaks  on 
pneumatic  system. 

(4)  Wheel  inspection.  Each  trainset 
wheel  and  reprofile  shall  be  inspected 
by  qualified  personnel  at  an  interval  not 
to  exceed  50,000  km  of  travel. 
Equipment  not  in  compliance  with  the 
inspection  criteria  established  in 
paragraph  (a)  of  Uiis  section  shall  be 
replaced  before  the  wheel  or  reprofile 
returns  to  revenue  service. 


(5)  Minor  inspection.  At  an  interval 
not  to  exceed  150,000  km  of  travel  or  7 
months  of  time,  whichever  comes  first, 
the  Railroad  shall  perform  a  Minor 
Inspection  on  all  trainsets  in  accordance 
with  the  test  procedures  and  inspection 
criteria  established  in  paragraph  (a)  of 
this  section.  All  conditions  found  tiiat 
do  not  comply  with  the  safety 
inspection  criteria  required  by 
paragraph  (a)  shall  be  corrected  before 
the  trainset  is  put  into  revenue  service. 
The  Minor  Inspection  shall  indude- 

(i)  Electrical  Parts: 

(A)  Inspect  current  return  devices, 
antennas,  and  tiansponden; 

(B)  Examine  batteries; 

(C)  Check  operation  of  lighting; 

(D)  Check  operation  of  speedometer 
unit  and  of  cab  signal  receptor; 

(E)  Check  sensors  and  senscv 
protectors; 

(F)  Check  roof  switches  and  contacts; 

(G)  Check  circuit  breaken;  and 
(H)  Check  traction  motora  and  mAjn 

transformere. 
(ii)  Mechanical  Parts: 

(A)  Inspect  axles,  axle  boxes  and 
trucks: 

(B)  Check  tightening  torque  of  shock 
absorber  and  support  mounting  bolts; 

(C)  Check  buffing  gear; 

(D)  Inspect  pantographs; 

(E)  Check  attachmont  of  anti-roll  ban; 

(F)  Examine  condition  of  guard-irons; 

(G)  Check  setting  of  sanden; 
(H)  Verify  proper  operation  of  flange- 
lubricating  devices; 

(I)  Check  level  and  condition  of  oil  on 
motor  and  reducing  geara: 
(J)  Check  attachment  of  geared  motora; 
(K)  Check  for  grease  projections  from 
the  motive  force  transmission 
components,  and  carrying  and  fixed 
rings  of  the  articulation  joint: 

(L)  Check  attachment  of  motive  force 
transmission  components  and  tripod 
transmission: 

(M)  Check  condition  of  motorized 
axle  torque  reaction  rods; 

(N)  Check  condition  of  Inake-units 
and  brake  shoes: 

(O)  Check  condition  of  disk  brake 
pads  and  of  the  brake  rigging  cylinder 
assembly: 
(P)  Check  condition  of  bellovra; 
(Q)  Check  for  attachment  defects  and 
distortions  on  car  body  components, 
including  underaide  panels,  skirts, 
windows,  and  fairings;  " 

(R)  Verify  proper  opoation  of  all 
doon.  including  loddng  devices; 

(S)  Check  for  defects  on  front  power 
car  windows: 

(T)  Inspect  fire  extinguishen, 
emergency  safety  equipment  and  tools, 
including  the  tink  hammer;  and 

(U)  Inspect  tachometer  and  odometer 
Sanson. 


65564  Fa4^  RagMtn*  /  Vol.  62.  No.  239  /  Friday.  December  12.  1997  /  Proposed  Rules 


(iii)  Pneumatic  Pvto: 

(A)  IiMpect  main  compressor  for 
proper  operation; 

(B)  Check  oil  level  and  leaks  in  the 

compressor 

(C)  Inspect  condition  of  pneumatic 
suspension  components;  and 

(D)  Inspect  brake  equipment  and 
brake  indicator  lamps. 

(6)  Ceneml  inspection.  At  an  interval 
not  to  exceed  300.000  km  of  travel  or  13 
months  of  time,  whichever  comes  first, 
the  Railroad  shall  perform  a  General 
Inspection  of  all  trainsets  in  accordance 
witn  the  tests  procedures  and  inspection 
criteria  established  in  paragraph  (a)  of 
this  section.  All  conditions  found  that 
do  not  comply  with  the  safety 
inspection  criteria  required  l^ 
paragraph  (a)  shall  be  corrected  before 
the  trainset  is  put  into  revenue  service. 
The  General  Inspection  shall  include  all 
items  required  in  the  Minor  Inspection 
and: 

(i)  Electrical  Parts: 

(A)  Inspect  circuit  breakers; 

(B)  Examine  insulators: 

(C)  Inspect  main  transformers: 

(D)  Inspect  braids  and  connecting 
shunts,  sensors  and  sensor  protectors; 

(E)  Examine  electro-pneimiatic  and 
electromagnetic  contacts; 

(F)  Inspect  freon  enclosures: 

(G)  Check  for  anomalies  on  resistors; 
(H)  Check  operation  of  signaling 

Ughts; 

(I)  Visual  inspection  of  diodes  and 
antennas; 

0)  Check  condition  of  electronic  plug- 
in  imits; 

(K)  Check  condition  of  switches, 
controls,  and  joints; 

(L)  Check  condition  of  master 
controller; 

(M)  Check  operation  of  clock  and 
indicator  of  imposed  speed; 

(N)  Check  operation  of  ground-to-train 
radio  link  and  speed  supervision  by 
transponder, 

(O)  Check  operation  of  passenger 
alarms; 

(P)  Inspect  antenna; 

(C;^  Verify  that  headlights,  tail  lights, 
indicators,  lighting,  desks  operate 
properly  in  full  and  dimmed  status; 

(R)  Verify  power  supply  to  electrical 
outlets  that  are  accessible  to  passengers 
and  service  personnel; 

(S)  Check  operation  of  lights  and 
indicators  in  electrical  cabinets; 

(T)  Inspect  traction,  main,  auxiliary 
compressor,  and  ventilation  motors;  and 

(U)  Check  operation  of  refrigeration 
system  and  circuit  breakers. 

(ii)  Mechanical  Parts: 

(A)  Check  operation  of  pantographs; 

(B)  Check  for  defects,  including  cracks 
and  distortions,  on  trucks; 

(C)  Check  for  defects  and  check  play 
on  fixed  and  carrying  rings  of 
articulation  joint; 


(D)  Check  for  defecU  on  intercar 
pMsagaways; 

(E)  Check  for  defects  on  doors,  locks, 
and  joints; 

(F)  Check  interbody  and  anti-tilt 
dampers: 

(G)  Check  tread  brake  units;  and 
(H)  Check  underbody  rotation  stops, 
(iii)  Pneumatic  Parts: 

(A)  Check  pressure  gauge; 

(B)  Check  operation  of  braking  gear. 

(C)  Check  operation  of  the  anti- 
wheelslide  device; 

(D)  Check  operation  of  the  emergency 
brake  valve: 

(E)  Clean  driver's  brake  valve  and 
check  its  operation: 

(F)  Inspect  flexible  and  half- 
couplings; 

(G)  Check  operation  of  valves  which 
control  alarms,  windshield  washers, 
windshield  wipers,  and  of  differential 
valves;  and 

(H)  Check  brake  indicator  lights. 

(7)  Major  inspection.  At  an  interval 
not  to  exceed  600,000  km  of  travel  or  25 
months  of  time,  whichever  comes  first, 
the  Railroad  shall  perform  a  Major 
Inspection  on  all  trainsets  in  accordance 
with  the  tests  procedures  and  inspection 
criteria  established  in  paragraph  (a)  of 
this  section.  All  conditions  found  that 
do  not  comply  with  the  safety 
inspection  criteria  required  by 
paragraph  (a)  shall  be  corrected  before 
the  trainset  is  put  into  revenue  service. 
The  Major  Inspection  shall  include  all 
items  required  in  the  General  Inspection 
and: 

(i)  Electrical  Parts: 

(A)  Inspect  roof  cable  and  lightning 


(B)  bupect  operation  of  the  roof 
switch: 

(C)  Inspect  battery  switches: 

(D)  Inspect  battery  charger  and  battery 
voltmeter, 

(E)  Inspect  inverters: 

(F)  Examine  coils; 

(G)  Clean  electronic  gear, 

(H)  Inspect  couplers  and  coimectiiig 
cables; 

(I)  Inspect  driver's  console  switch 
box: 

Q)  Test  driver's  vigilance  system; 

(K)  Pre-departure  sensors; 

(L)  Inspect  operation  of  cab  signal: 

(M)  Clean  switchgear  cabinets; 

(N)  Lubricate  traction  motors; 

(O)  Inspect  ammeters  and  key  switch 
panel; 

(P)  Inspect  30  KVA  inverter  and 

(R)  Inspect  spare  light  biilb  supply. 

(ii)  Mechanical  Parts: 

(A)  Inspect  calibration  of  pantographs: 

(B)  Inspect  for  defects  on  motorized 
axle  reaction  rods; 

(C)  Inspect  the  constituents  of  fixed 
and  carrying  rings  of  articulation  joint; 


(D)  Inspect  that  headlight  covers  ar« 
tightly  secured;  and 

(E)  Inspect  for  defects  on  car  body 
exterior  paint 

(iii)  Pneumatic  Parts: 

(A)  Inspect  air  and  oil  filters; 

(B)  Inspect  main  compressor 
couplings; 

(C)  Inspect  operation  of  the  main  air 
dryer; 

(D)  Inspect  operation  of  pressure 
gauges; 

(E)  Inspect  pneumatic  suspension 
reservoirs; 

(F)  Inspect  operation  of  power  car  and 
trailer  car  brakes; 

(G)  Inspect  operation  of  pneumatic 
pressure  regulators: 

(H)  Inspect  truck-to-car  body  coupling 
and  pneumatic  suspension  connections: 

and 

(I)  Inspect  operation  of  the  spring- 
applied  parking  brake. 

(g)  Brake  sy^m  repair  points.  The 
Railroad  shall  designate  Inake  system 
repair  point(s)  in  the  inspection  criteria 
established  in  paragraph  (a)  of  this 
section.  No  trainset  shall  depart  a  brake 
system  repair  point  unless  that  trainset 
has  a  100  percent  operational  brake 
system. 

(h)  Maintenance  intervals.  The 
Railroad's  program  established  pursuant 
to  paragraph  (a)  of  this  section  shall 
include  the  Railroad's  scheduled 
maintenance  intervals  for  equipment 
based  on  TGV  operations  in  Europe,  and 
on  an  analysis  required  the  system 
safety  {Hogram  set  forth  in  Subpart  B  of 
this  Part.  The  maintenance  interval  of  a 
safety-critical  components  shall  be 
changed  only  when  justified  by 
accumulated,  verifiable  operating  data, 
and  approved  by  FRA  as  part  of  a 
system  safety  plan  amendment 

(i)  Traming  and  qualification 
program.  The  Railroad  shall  establish  a 
training  and  qualification  program  as 
defined  in  Subpart  H  of  this  Part  to 
qualify  individuals  to  perform 
inspections,  testing,  and  maintenance 
on  the  equipment  Only  qualified 
individiuls  shall  perform  inspections, 
testing,  and  maintenance  of  the 
equipment.  An  employee  or  contractor 
employee  shall  have  knowledge  of 
standaird  procedures  described  in 
paragraph  (h)  of  this  section  in  order  to 
qualify  to  perform  a  task. 

(j)  Stanaard  procedures  for  safely 
performing  inspection,  testing, 
maintenance,  or  repairs.  The  Railroad's 
program  required  by  paragraph  (a)  of 
this  section  shall  include  the  Railroad's 
written  standard  procedures  for 
performing  all  safety-critical  equipment 
inspection,  testing,  maintenance,  or 
repair  tasks.  These  standard  procedures 
shaU: 
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(1)  Describe  in  detail  each  step 
requited  to  safely  perform  the  task; 

(2)  Describe  the  knowledge  necessary 
to  safely  perform  the  task: 

(3)  Describe  any  precautions  that  must 
be  taken  to  safely  perform  the  task; 

(4)  Describe  the  use  of  any  safety 
equipment  necessary  to  perform  the       i 
task: 

(5)  Be  approved  by  the  railroad's  chief 
mechanical  officer; 

(6)  Be  approved  by  the  railroad's 
official  responsible  for  safety; 

(7)  Be  eijorced  by  supervisors  with 
responsibility  for  accomplishing  the 
tasks:  and 

(8)  Be  reviewed  aimually  by  the 
Railroad. 

(k)  Quality  control  program.  The 
Railioad  shall  establish  an  inspection, 
testing,  and  maintenance  quality  control 
program  enforced  by  the  Railroad  or  its 
contractor(s)  to  reasonably  ensure  that 
inspections,  tests,  and  maintenance  are 
performed  in  accordance  with  Federal 
safefy  standards  and  the  procedures 
established  by  the  railroad. 

(1)  Recordkeeping.  The  Railroad  shall 
make  and  maintwin  a  written  or 
electronic  record  of  each  required 
inspection  under  this  section.  Each 
record  shall  be  maintained  for  at  least 
one  year  from  the  date  of  the  inspection. 

Subpwt  F— Operating  RulM 
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Through  the  reqiiirements  of  this 
Subpart,  FRA  learns  the  condition  of  the 
operating  and  emergency  preparedness 
rules  and  practices  in  use  by  the 
Railroad.  The  Railroad's  operating  rules, 
and  any  amendments  thereto,  are 
subject  to  FRA  approval  in  accordance 
with  the  procedures  set  forth  in 
§  243.509  of  this  Subpart  The  rules  and 
practices  covered  by  this  Subpart 
include  the  procedures  for  instruction 
and  testing  of  all  employees  involved 
with  the  movement  of  rail  vehicles, 
including  locomotive  engineers,  on- 
board attendants,  central  control  staff, 
and  all  maintenance  staff,  which  are 
necessary  to  ensiue  that  they  possess 
the  requisite  skill  and  knowledge  of  the 
rules  and  operating  practices  to 
mwintain  the  safety  of  the  system. 

fa4aJ03    Operating  rulas;fHing  and 


(a)  The  Railroad  shall  file  with  FRA 
one  copy  of  its  code  of  operating  rules, 
timetables,  timetable  special 
instructions  six  months  prior  to 
commencing  internal  operations,  and 
one  year  prior  to  commencing  any 
revenue  passenger  transportation 
operations.  The  Railroad  shall  designate 
those  rules,  practices,  and  procedures 


that  it  deems  safety-critical.  Upon  FRA 
approval  of  the  operating  rules  pursuant 
to  the  procediues  set  forth  in  §  243.509. 
FRA  will  adopt  and  incorporate  the 
safety-critical  operating  rules  as 
Appendix  C  to  this  Part.  The  Railroad's 
Emergency  Preparedness  Plan  shall  be 
filed  in  accordance  with  the 
requirements  of  FRA's  Passenger  Train 
Emei^gency  Standards  as  idtimately 
codified  in  49  CFR  part  239,  as 
amended. 

(b)  The  Railroad  shall  file  each 
amendment  to  its  code  of  operating 
riiles,  each  new  timetable,  and  each  new 
timetable  special  instruction  within  30 
days  after  it  is  issued. 

fc)  The  Railroad  shall  keep  one  copy 
of  its  current  code  of  operating  rules, 
timetables,  timetable  special  instructioii. 
at  its  system  headquarters,  and  shall 
make  such  records  available  to 
representatives  of  the  FRA  for 
inspection  and  copying  during  normal 
business  hours.  These  records  shall  be 
retained  at  the  Railroad's  system 
headquarters  for  one  year  after  the  end 
of  the  calendar  year  to  which  they 
relate. 

(d)  Any  person  who  feils  to  comply 
with  a  saferty-critical  operating  rule  or 
practice,  including  timetables,  timet^le 
special  instructions,  or  operational 
directives,  issued  pursuant  to  this 
Subpart  and  adopted  and  incorporated' 
by  refiarence  in  Appendix  C  to  this  rule, 
is  subject  to  a  civil  penalty  or  other 
enforcement  action  for  violation  of  those 
safefy-critical  rules  and  practices,  in 
accordance  with  §  243.9  of  this  Part 
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(a)  Requirement  to  conduct 
operational  tests  and  inspections.  The 
Railroad  shall  periodically  conduct 
operational  tests  and  inspections  to 
determine  the  extent  of  compliance  with 
its  code  of  operating  rules,  timetables, 
timetable  special  instructions,  and 
inspection,  testing,  and  maintenance 
program  in  accordance  with  a  written 
program  retained  at  its  system 
headauarters. 

(b)  Written  program  of  operational 
tests  and  inspections.  Three  months 
prior  to  coounencing  o(>eration8,  and  six 
months  prior  to  commencing  any 
revenue  passenger  service  operations, 
the  I^lroad  shall  file  and  retain  one 
copy  of  its  ciuient  propam  for  periodic 
performance  of  the  operational  tests  and 
inspections  required  by  paragraph  (a)  of 
this  section,  and  shall  file  and  retain 
one  copy  of  each  subsequent  ^ 
amendment  to  such  program  as 
amendments  are  made.  These  records, 
shall  be  retained  at  the  system 
headquarters  of  the  Railroad  for  three 


calendar  years  after  tlw  end  of  the 
calendar  year  to  which  they  relate. 
These  records  shall  be  made  available  to 
representetives  of  the  FRA  for 
inspection  and  copying  during  normal 
business  hours.  The  program  shall: 

(1)  Provide  for  operational  testing  and 
inspection  under  the  various  operaidng 
conditions  on  the  Railroad; 

(2)  Describe  each  type  of  operational 
test  and  inspection  adopted,  including 
the  means  and  procedures  used  to  cany 
it  out; 

(3)  Stete  the  purpose  of  each  type  of 
operational  test  and  inspection; 

(4)  Stete,  according  to  operating 
divisions  where  applicable,  the 
fitequency  with  which  each  type  of 
operational  test  and  inspecticm  is 
conducted: 

(5)  Begin  within  30  days  after  the  date 
of  commencing  operations;  and 

(6)  Include  a  schedule  for  »n«Hng  the 
program  fiilly  operative  wnthin  210  days 
after  it  begins. 

(c)  Records  of  individual  test*  and 
inspections.  The  Railroad  shall  keep  a 
record  of  the  date,  time,  place,  and 
result  of  each  operational  test  fnd 
inspection  that  was  performed  in 
accordance  with  its  program.  Each 
record  shall  specify  the  officer 
administering  the  test  and  inspectimi 
and  each  employee  tested.  These 
records  shall  be  retained  at  the  system 
headquarters  of  the  Railroad  for  one 
calendar  year  after  the  end  of  the 
calendar  year  to  which  they  relate. 
These  records  shall  be  made  available  to 
representatives  of  the  Federal  Railroad 
Administration  for  inspection  and 
copjring  during  normal  business  hours. 

(d)  Annual  summary  on  operational 
tests  and  inspections.  Before  March  1  of 
each  calendar  year,  the  Railroad  shall 
retain,  at  its  system  headquarters,  one 
copy  of  a  written  summary  of  the 
following  with  respect  to  its  previous 
year's  activities:  The  number,  type,  and 
result  of  each  of>erational  test  and 
inspection  that  was  conducted  as 
required  by  paragraphs  (a)  and  (b)  of 
this  section.  These  records  shall  be 
retained  for  three  mlftnri^ir  years  after 
the  end  of  the  calendar  year  to  which 
they  relate  and  shall  be  made  available 
to  representetives  of  FRA  for  inspection 
and  copying  during  normal  business 
houra. 

(e)  Electronic  recordkeeping.  The 
Railroad  is  authorized  to  retain  by 
electronic  recordkeeping  the 
information  prescribed  in  paragraphs  (b) 
through  (d)  of  this  section,  provided  that 
all  of  the  following  conditions  are  met 

(1)  The  Railroad  adequately  limits  and 
controls  accessibility  to  such 
information  retained  in  its  electnniic 
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database  system  and  identifies  those 
individuals  who  have  such  access; 

(2)  The  Railroad  has  a  terminal  at  the 
•3rstem  headquarters  and  at  each 
division  headquarters; 

(3)  Each  such  termiiial  has  a  desk-top 
computer  (i.e.,  monitor,  central 
processing  unit,  and  Iceyboard)  and 
either  a  facsimile  machine  or  a  printer 
connected  to  the  computer  to  retrieve 
and  produce  information  in  a  usable 
format  for  immediate  review  by  PRA 
repraaentatives; 

(4)  The  Railroad  has  a  designated 
representative  who  is  authorized  to 
authenticate  retrieved  information  from 
the  electronic  system  as  true  and 
accurate  copies  of  the  electronically 
kept  records;  and 

(5)  The  Railroad  provides 
representatives  of  the  Federal  Railroad 
Administration  with  immediate  access 
to  these  records  for  inspection  and 
copying  during  normal  business  hours 
and  provides  printouts  of  such  records 
upon  request. 

fMSJOT    Program  of  Inelnicllon  on 

I  rulaa:  noontkMuotnai  aleLlniiik- 


(a)  To  ensure  that  each  Railroad 
employee  whose  activities  are  governed 
by  the  Railroad's  operating  rules 
understands  those  rules,  the  Railroad 
shall  periodically  instruct  each  such 
employee  on  the  meaning  and 
application  of  its  operating  rules  in 
accordance  with  a  written  program 
retained  at  its  system  headquarters  and 
at  the  division  headquarters. 

(b|  Three  months  before  commencing 
operations,  and  six  months  before 
commencing  any  revenue  passenger 
service  operations,  the  Railroad  shall 
file  and  retain  one  copy  of  its  ciurent 
program  for  the  periodic  instruction  of 
its  employees  as  required  by  paragraph 
(a)  of  this  section  and  shall  file  and 
retain  one  copy  of  any  amendment  to 
that  program  as  amendments  are  made. 
These  records  shall  be  retained  at  the 
Railroad's  system  headquarters  for  one 
calendar  year  after  the  end  of  the 
calendar  year  to  which  they  relate. 
These  records  shall  be  made  available  to 
representatives  of  the  FRA  for 
inspection  end  copying  during  normal 
business  hours.  This  program  shall: 

(1)  Describe -the  means  and 
procedures  used  for  instruction  of  the 
various  classes  of  affected  employees; 

(2)  State  the  frequency  of  instruction 
and  the  basis  for  determining  that 
frequency; 

(3)  Include  a  schedule  for  completing 
the  initial  instruction  of  employees  who 
are  already  employed  whan  the  program 
begins; 


(4)  Begin  on  the  date  of  commencing 
operations;  and 

(5)  Provide  for  initial  instruction  of 
each  employee  hired  after  die  program 
begins. 

(c)  The  Railroad  to  which  this  Subpart 
applies  is  auth(^zed  to  retain  by 
electronic  recordkeeping  its  program  for 
periodic  instruction  of  its  employees  on 
operating  rules,  provided  that  the 
requirements  stated  in  §243.505(eKl)- 
(5)  of  this  Subpart  are  satisfied. 


(a)  The  Railroad  shall  submit  iU 
operating  rules  to  FRA's  Associate 
Administrator  for  Safety  for  review, 
within  the  time  intervals  required  by 
this  Subpart.  FRA  shall  notify  the 
Railroad,  in  writing,  within  90  days  of 
r^eipt  of  the  Railroad's  submission, 
that  the  rules  are  approved, 
disapproved,  or  disapproved  in  part.  If 
disapproved  or  disapproved  in  part. 
FRA  shall  explain  the  reason  on  which 
the  disapproval  is  based,  and  the 
measures  needed  to  obtain  approval. 

(b)  The  Railroad  shall  submit  any 
amendment  to  its  operating  rules  to 
FRA's  Associate  Administrator  for 
Safety  for  review,  within  30  days  after 
it  is  issued.  The  Railroad's  amendment 
shall  go  into  effect  until  such  time  that 
FRA  notifies  the  Railroad,  in  writing, 
that  such  amendment  is  disapproved  or 
disapproved  in  part.  If  disapproved, 
FRA  shall  explain  the  reason  on  which 
the  disapproval  is  based,  and  the 
measures  needed  to  obtain  approval. 

(c)  In  the  course  of  the  approval 
process  set  forth  in  this  section,  the 
Railroad  shall  provide  to  FRA 
supporting  documentation  that  FRA 
deems  necessary  to  assess  accurately  the 
level  of  safety  provided  for  in  the 
Railroad's  operating  rules. 

Subpart  O— System  Quaimcatlon  Teste 
%  243.601    ReeponeibUity  foe  veflflcelion 

The  Railroad  shall  comply  with  the 
pre-revenue  qualification  4ests  and 
verification  requirements  set  forth  in 
this  Subpart  and  in  Subpart  B  to 
demonstrate  the  overall  safety  of  the 
system,  prior  to  revenue  operations. 


f243.«»    PieperaUenefi 

(a)  Prior  to  commencing  revenue 
service  operations  and  in  accordance 
with  Subpart  B  of  this  Part,  the  Railroad 
shall  develop  a  system-wide  test  plan, 
that  includes  testing  procedures,  to 
demonstrate  the  operability  of  all 
system  elements,  including  track  and 
infrastructure,  signal,  communications, 
rolling  stock,  software,  and  operating 
practices,  and  the  system  as  a  whole. 
After  receiving  FRA  approval  of  the  pre- 


revenue  service  test  plan  as  part  of  the 
system  safety  plan  approval,  and  prior 
to  commencing  revenue  service,  the 
Railroad  shall  adopt  and  comply  with 
the  approved  plan,  including 
completion  of  all  tests  required  by  the 
plan. 

(b)  The  plan  shall  be  piade  available 
to  FRA  for  inspection  and  copying  upon 
reouest 

(c)  The  plan  shall  include  all  of  the 
following  elements: 

(1)  A  clear  statement  of  the  test 
obfectives.  One  of  the  principal  test 
objectives  shall  be  to  demonstrate  that 
the  Railroad's  system  meets  the  safety 
design  and  perfonnance  requirements 
specked  in  this  Part  when  operated  in 
the  environment  in  which  it  will  be 
used: 

(2)  A  schedule  for  conducting  the 
tests; 

(3)  A  description  of  the  Railroad 
property  or  facilities  to  be  used  to 
conduct  the  tests; 

(4)  A  detailed  description  of  how  the 
tests  are  to  be  conducted.  This 
description  shall  include: 

(i)  An  identification  of  the  systems 
and  equipment  to  be  tested; 

(ii)  'The  method  by  which  the  systems 
and  equipment  shall  be  tested; 

(iii)  The  criteria  to  be  used  to  evaluate 
the  system's  and  equipment's 
performance;  and 

(iv)  The  means  by  which  the  test 
results  will  be  reported  to  FRA. 

(5)  A  description  of  any  special 
instrumentation  to  be  used  during  the 
tests: 

(6)  A  description  of  the  information  or 
data  to  be  obtained; 

(7)  A  description  of  how  the 
information  or  data  obtained  is  to  be 
analyzed  or  used; 

(8)  A  clear  description  of  any  criteria 
to  be  used  as  safety  limits  during  the 
testing: 

(9)  A  description  of  the  criteria  to  be 
used  to  measure  or  determine  the 
success  or  failure  of  the  tests.  If  system 
qualification  is  to  be  based  on 
extrapolation  of  less  than  full-level 
testing  results,  the  analysis  done  to 
justify  the  validity  of  the  extrapolation 
shall  be  described. 

(10)  A  description  of  any  special 
safety  precautions  to  be  observed  daring 
the  testing: 

(11)  A  written  set  of  standard 
operating  procedures  to  be  used  to 
ensure  that  the  testing  is  done  safely; 

(12)  Quality  control  procedures  to 
ensiire  that  the  inspection,  testing,  and 
maintenance  procedures  are  followed; 
and 

(13)  A  demonstration  of  the 
inspection  criteria  to  be  used  for  the 
revenue  service  operation  of  the 
Railroad's  system. 
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(d)  The  test  plan  shall  include  steps 
to: 

(1)  Verify  results  of  installation  tests 
performed  by  contractors  and  - 
manufacturers: 

(2)  Conduct  pre-operational  testing  of 
individual  safety-related  equipment, 
facilities,  and  subsystems;  and 

(3)  Conduct  operational  testing  of  the 
system  safBty. 

(e)  The  test  plan  shall  include 
detailed,  written  procedures  for  the 
testing  and  start-up  of  all  safety-critical 
equipment,  facilities,  and  sub^stems 
installed  on  the  line,  in  passenger 
stations,  in  maintenance  shops,  and  on 
the  tiainsets. 

V^^Mw    rnv^ifMraDonai  misnineiiuii 


(a)  The  Railroad  shall  conduct  pre- 
operational qualification  tests,  prior  to 
commencing  revenue  operations,  to 
verify  that  all  safefy-critical  components 
meet  all  functional  and  all  perfonnance 
specifications. 

(b)  The  pre-operational  qualification 
tests  of  equipment,  facilities,  and 
subsystems  shall  include,  at  a 

minimiifn- 

(1)  Verification  of  the  correct  utiUty  - 
supply  circuits,  procedures  for 
energization  and  de-energization,  and 
formal  permit-to-work  procedures; 

(2)  Verification  of  the  installation  of 
radio  communication  equipment  that  is 
compatible  with  existing  systems  and 
suitable  for  integration  into  the  planned 
network;  and 

(3)  Verification  of  the  operation  of  the 
dedicated  telephone  systems  in  facilities 
and  along  the  right-of-way: 

(4)  Verification  of  the  operation  of  all 
safefy-related  equipment  in  the 
maintenance  shop; 

(5)  Verification  of  local  control  of 
substation  equipment; 

(6)  Energization  of  substations  and 
verification  of  formal  permit-to-work 
procedures; 

(7)  Continuity  testing  of  the  overhead 
catenary  sjrstem  and  rail  return  circuits: 

(8)  High-potential  testing  of  traction 
power  supply  feeders  and  the  overhead 
catenary  system; 

(9)  Energization  of  each  section  of  the 
overhead  catenary  system  and 
verification  of  formal  permit-to-work 
procedures; 

(10)  Verification  of  yard  and  shop 
overhead  catenary  system  sectionaiizing 
for  power  isolation  during  vehicle 
maintenance: 

(11)  Verification  of  compliance  with 
civil  works  and  track  standards: 

(12)  Verification  that  all  civil  works, 
support  structures,  and  installations  are 
correctiy  positioned  with  respect  to 
mechanical  and  electrical  clearance 


envelopes,  and  with  the  Railroad's 
structure  and  clearance  diagrams; 

(13)  Verification  that  the  dimensions 
of  the  vehicles  are  in  con^iliance  with 
the  Railroad's  structure  and  clearance 
diagrams; 

(14)  Verification  of  correct  operation 
of  all  wayside  detectors; 

(15)  Verification  of  safe  operation  of 
signal  system  and  central  traffic  control 
functions; 

(16)  Verification  of  local  oi>eration  of 
track  switching  and  signal  system 
equipment; 

(17)  Verification  of  all  on-board 
trainset  safety-critical  components: 

(18)  Verification  of  all  emergency 
preparedness  procedures:  and 

(19)  Verification  that  the  system's 
softvwre  operates  as  intended,  is  reliable 
and  crasb-resistant.  is  impenetrable  to 
unauthorized  entry,  and  interacts 
redundantiy  as  designed. 


f  243.007    mtegreled 


(a)  Prior  to  commencing  revenue 
operations,  the  Railroad  shall  conduct 
high  speed  tests  of  the  trainsets 
throu^out  the  system  to: 

(1)  Apply  dynamic  loads  to  track  and 
bridge  structures: 

(2)  Verify  vehicle  clearances  to 
structiires  and  platforms: 

(3)  Verify  mechanical  positioning  of 
the  overiiead  catenary  system;  and 

(4)  Verify  performance  of  the  vehicle, 
track,  power  supply,  signal  and 
communication  systems. 

(b)  The  Railroad  shall  demonstrate 
safe  operation  of  the  system  during 
normal  and  degraded-mode  open^ing 
conditions.  At  a  ininimiiTn,  tiie 
following  operation  tests  riiall  be 
performed: 

(1)  Short-circuit  tests  to  check  power 
supply  protection  circuits  and  signal 
system  immunization; 

(2)  Slow-speed  operation  (^  a  trainset: 

(3)  Verification  of  correct  overhead 
catenary  and  pantograph  interaction: 

(4)  Verification  of  vehicle  clearance  at 
structures  and  passenger  platforms; 

(5)  Incremental  increase  of  train 
speed; 

(6)  Perfonnance  tests  on  vehicles  to 
verify  braking  rates; 

(7)  Verification  that  vehicle  noise  and 
vibration  are  in  compliance  with  codes 
and  regulations: 

(8)  Verification  of  correct  vehicle 
suspension  characteristics; 

(9)  Verification  of  ride  qualify  at 
operating  speeds  established  in  test 
plan; 

(10)  Verification  of  track  and  civil 
structure  performance  under  dynamic 
load,  which  shall  meet  the  following 
requirements: 


(i)  Each  rolling  stock  type  shall  be 
qualified  for  its  intended  speed  in  order 
to  demonstrate  that  the  v^cle  dynamic 
response  to  track  alignment  and 
geometry  variations  are  widiin 
acceptable  limits  to  assure  safa 
operation; 

(ii)  The  qualification  testing  shaH 
insure  that  the  equipment  will  not 
exceed  the  wheel/rail  force  safefy  limits 
specified  in  the  table  in  section  4.37  and 
the  limits  for  ride  vibration  specified  in 
section  5.13(e)  at  any  speed  less  than  16 
km/h  (10  mph)  above  the  proposed 
maximiim  operating  speed; 

(iii)  The  Railroad  sltall  establish  a       » 
target  maximum  testing  sp>eed  that  is  at 
least  16  km/h  (10  mph)  above  the 
proposed  maximum  revenue  service 
speed,  appropriate  target  test  and 
operating  conditions,  and  conduct  a  test 
program  sufficimt  to  evaluate  the 
operating  limits  of  the  track  and 
equipment  in  order  to  gather  the  test 
data  required  to  support  the  analysis 
required  above.  The  test  program  shall 
demonstrate  vehicle  dynamic  response 
as  speeds  are  incrementally  increased 
from  160  km/h  (100  mph)  to  the  taiget 
maximum  test  speeds.  The  test  shall  be 
suspended  at  that  speed  where  any  of 
the  vehicle/track  perfonnance  limits  in 
this  section  are  exceeded; 

(iv)  At  the  conclusion  of  the  testing 
phase,  the  Railroad  shall  complete  test 
runs  with  the  subject  equipment  over 
the  entire  route  proposed  for  revenue 
service,  when  mAxinMim  safe  operating 
speed  has  been  determined  taking  into 
account  permissible  levels  of  cant 
deficiency.  These  concluding  tests  shall 
be  conducted: 

(A)  At  the  speeds  the  Railroed  will 
request  FRA  to  approve  for  service;  and 

(B)  At  16  km/h  (10  mph)  above  such 
speed:  and 

(v)  The  Railroad  shall  submit  a  report 
of  the  test  procedures  and  results  to 
FRA  upon  completion  of  the  tests.  The 
test  report  shall  include  the  design 
flange  angle  of  the  equipment  that 
applied  to  the  criteria  for  the  ratio  of 
lateral  forces  that  any  wheel  exerts  on 
an  individual  rail  to  the  vertical  force 
exerted  on  the  rail.  This  flange  angle 
shall  be  used  in  the  determination  of  the 
lateral  to  vertical  wheel  load  safefy  limit 
for  the  track/vehicle  performance 
measurements  required  by  Subpart  D. 

(11)  Load  tests  with  vehicles  to  verify 
relay  settings  and  signal  and 
communication  system  immunization: 

(12)  Monitoring  of  utilify  supply 
circuits  and  telephone  circuits  to  ensure 
the  adequacy  of  power  supplies,  and  to 
verify  that  transit-related  disturbances 
are  within  acceptable  limits; 
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(13)  Verificatioa  of  vehicle  detection 
■•  to  ihuntiDg  of  signal  system 


(14)  Veriflcation  of  correct  signal 
status  Indications; 

(15)  Verification  of  safe  operation  of 
automatic  train  control  (ATC)  system; 

(16)  Tests  of  vehicle  radio  reception 
during  system-wide  vehicle  operation; 
and 

(17)  Veriflcation  that  the  system's 
softwaia  operates  as  intended,  is  reliable 
and  cresh-reaistant.  is  impenetrable  to 
unauthorued  entry,  and  hateracts 
redundantly  as  designed. 

%  943.609    Pt'^fwanue  aervloa  teaUnQ. 

For  a  period  of  four  or  more  months 
prior  to  revenue  operations,  the  Railroad 
shall  conduct  pre-revenue  service  tests 
that  Include  simulation  of  full  revenue 
service  operation  to  verify  overall 
system  performance,  and  provide 
operating  and  maintenance  experience. 
The  frequency  and  duration  of  the  teats 
shall  be  determined  in  conjunction  %vith 
preparation  of  the  Railroad's  system 
safety  plan  and  approved  by  FRA,  as  set 
forth  in  Subpart  B  of  this  Part. 

|a43.C11    Varfflcatkin  o(  compUanoa. 

(a)  The  Railroad  shall  ocepare  a  report 
detailing  the  results  of  all  pie- 
operational  and  pre-revenue  service 
qualification  tests.  The  report  shall 
Identify  any  problems  encountered 
during  testing,  and  aJiematJve  actions 
necessary  to  correct  defects  in 
workmanship,  materials,  equipment, 
design,  or  operating  parameters. 

(b)  The  Railroad  shall  implement  all 
alternative  actions  necessary  to  correct 
defects,  as  identified  by  the  report. 

(c)  The  Railroad  shall  submit  the 
npott  to  FRA  60  days  prior  to 
commencing  revenue  operations. 

Subpart  H—Reraonnel  Qualification 
Re(|ulfenienta 

f  M9.701    Qanarai  raqulramanlB. 

(a)  The  Railroad  shall  develop  and 
Implement  a  personnel  qualification 
training  program  to  meet  the 
requirements  set  forth  in  $  243.109  of 
this  Part,  to  provide  all  employees  who 
perform  safefy-related  duties  the 
knowledge  and  skills  necessary  to 
effectively  complete  safety-related 
duties. 

(b)  As  part  of  this  program,  the 
Railroad  shall,  at  a  minimum: 

(1)  Identify  the  safety-related  tasks 
that  must  be  performed  on  the 
Railroad's  system,  including  all 
emergency  preparedness  tasks  required 
by  this  Part; 

(2)  Develop  written  procedures  for  the 
performance  of  the  tasks  identified; 


(3)  Identify  the  skills  and  knowledge 
necessary  to  perform  each  task; 

(4)  Develop  a  training  course  that 
Includes  classroom  and  "hands-on" 
instruction  designed  to  impart  the  skills 
and  knowledge  identified  as  necessary 
to  perform  each  task; 

(5)  Require  all  employees  to 
successfully  complete  the  training 
course  that  covers  the  system, 
equipment,  and  tasks  for  which  they  are 
responsible; 

(6)  Require  all  employees  to  pass  a 
written  examination  covering  the 
system,  equipment,  and  tasks  for  which 
they  are  responsible; 

(7)  Require  all  employees  to 
demonstrate  "hands-on"  capability  to 
perform  their  assigned  tasks; 

(8)  Require  supervisors  to  complete 
the  program  that  covers  the  employees 
that  they  supervise: 

(g)  Require  supervisors  to  exercise 
oversight  to  ensure  that  all  the 
identified  tasks  are  performed  in 
accordance  with  the  Railroad's  written 
procedures; 

(10)  Complete  required  training  of  the 
work  force  prior  to  the  start  of  revenue 
service; 

(11)  Designate  in  writing  that  each 
employee  has  the  knowledge  and  skills 
necessary  to  perform  the  safety-related 
tasks  for  which  she  or  he  is  responsible; 

(12)  Require  periodic  refresher 
training  at  an  interval  not  to  exceed 
three  yeers  that  includes  classroom 
instruction,  "hands-on"  training,  and 
testing: 

(13)  Add  new  systems  and  equipment 
to  the  qualification  and  designation 
program  prior  to  introduction  into 
revenue  service;  and 

(14)  Maintain  records  for  the  duration 
of  the  employee's  employment  which 
demonstrate  that  each  employee 
performing  safety-related  tasks  on  the 
Railroad's  system  is  ciirrently  qualified 
to  do  so.  Tliese  records  shall  distinguish 
the  qualifications  of  the  employee  as  a 
qualified  person. 

(c)  The  personnel  qualificatioa 
training  program  shall  define  the 
process  by  which  the  Railroad  will 
ensure  that  all  employees  who  perform 
seisty-related  duties  are  qualified  to 
conplete  those  duties.  The  prograni 
shall  define  the  method  by  which  the 
Railroad  measures  the  knowledge  and 
skills  of  all  employees  who  perform 
safefy-related  duties. 

(d)  With  regard  to  the  types  of 
employees  for  whom  specific 
qualification  requirements  are  set  forth 
in  this  Subpart,  the  Railroad's  training 
program  shall  be  designed  and 
implemented  to  ensure  that  those 
employees  meet  those  requirements. 


(e)  The  Railroad's  persoimel 
qualification  training  program  for 
locomotive  en^een  shall  follow  the 
requirements  set  forth  in  49  CFR  psrt     • 
240. 

(f)  The  Railroad  may  not  permit  any 
Individual,  whether  an  employee  of  die 
Railroad  or  of  a  contractor,  to  perform 
the  functions  described  in  this  Subpart 
unless  that  individual  meets  the 
qualification  standards  of  this  Subpart 
and  has  been  trained  in  a  program  that 
is  designed  to  ensure  that  the  individual 
meets  those  reoulrements. 

(g)  All  recoros  required  by  this 
Subpart  shall  be  maintained  by  the 
Railroad  and  available  for  FRA  review 
for  the  duration  of  an  employee's 
employment  ' 

Track  Personael 

f  243.703    Peraennel  queNflceHons  for 


(a)  General.  The  Railroad  shall 
designate  qualified  individuals 
responsible  for  the  maintenance  and 
inspection  of  track  in  compliance  with 
the  safefy  requirements  prescribed  In 
Subpart  D  of  this  Part.  Each  designated 
Individual,  including  contractors  and 
their  employees,  must  meet  the 
minimum  qualificatloiu  set  forth  In  this 
Subpart. 

(b)  Recordkeeping.  With  respect  to  the 
designation  of  indlWduals  imder  this 
section,  the  Railroad  shall  maintain 
written  records  of: 

(1)  Each  designation  in  effect; 

(2)  The  basis  for  each  designation, 
including  but  not  limited  to: 

(i)  The  exact  natiue  of  any  training 
courses  attended  and  the  dates  thereof; 

(ii)  The  maimer  in  which  the  Railroad 
has  determined  a  successful  completion 
of  that  training  course,  including  test 
scores  or  other  qualifying  results; 

1243.708    Pareeimel  ^ueMled  to 


(a)  Each  individual  designated  to 
supervise  restorations  and  renewals  of 
track  shall  have: 

(1)  At  least  five  years  of  responsible 
supervisory  experience  in  railroad  track 
maintenance  of  FRA  track  Class  4  or 
higher,  and  the  successfol  completion  of 
a  course  offered  by  the  employer  or  by 

a  college  level  engineering  program, 
supplemented  by  special  on-the-job 
training  that  emphasizes  the  techniques 
to  be  employed  in  the  supervision, 
restoration,  and  renewal  of  high  speed 
trade: 

(2)  A  combination  of  at  least  one  year 
of  responsible  supervisory  experience  in 
track  maintenance  in  FRA  Track  Class  4 
or  higher  and  the  successful  completion 
of  a  minimum  of  80  hours  of  specialized 
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training  in  the  maintenance  of  high 
speed  track  provided  by  the  employer  or 
by  a  college  level  engineering  program, 
supplemented  by  special  on-the-job 
training  provided  by  the  employer  with 
emphasis  on  the  maintenance  of  high 
speed  track:  or 

(3)  A  combination  of  at  least  two  years 
of  experience  in  track  maintenance  in 
FRA  Track  Class  4  or  higher  and  the 
successful  completion  of  a  minimum  of 
120  hours  of  specialized  training  in  the 
maintenance  of  high  speed  track 
provided  by  the  employer  or  by  a 
college  level  engineering  program 
supplemented  by  special  on  the  job 
training  provided  by  the  employer  with 
emphasis  on  the  maintenance  of  high 
speed  track. 

(b)  Each  individual  designated  to 
supervise  restorations  and  renewals  of 
track  shall  demonstrate  annually  to  the 
Railroad  that  the  individual: 

(1)  Knows  and  understands  the 
requirements  of  Subpart  D  of  this  Part: 

(2)  Can  detect  deviations  from  those 
requirements;  and 

(3)  Can  prescribe  appropriate 
remedial  action  to  correct  or  safely 
compensate  for  those  deviations. 

(c)  Each  individual  designated  to 
supervise  restorations  and  renewals  of 
track  shall  have  written  authorization 
from  the  Railroad  to  prescribe  remedial 
actions  to  correct  or  safely  compensate 
for  deviations  from  the  requirements  of 
Subpart  D  of  this  Part  and  shall  have 
successfully  completed  a  recorded 
examination  on  Subpart  D  as  part  of  the 
qualification  process. 

1243.707    Paraonnel  quaimed  to  inapect 
track. 

(a)  Each  individual  designated  to 
inspect  track  for  defects,  shall  have: 

(1)  At  least  five  yean  of  responsible 
experience  inspecting  track  in  FRA 
Track  Class  4  or  above,  and  the 
successful  completion  of  a  course 
offered  by  the  Railroad  or  by  a  college 
level  engineering  program, 
supplemented  by  special  on-the-job 
training  that  emphasizes  the  techniques 
to  be  employed  in  the  inspection  of  high 
speed  track:  or 

(2)  A  combination  of  at  least  one  year 
of  responsible  experience  in  track 
inspection  in  FRA  Class  4  or  above  and 
the  successful  completion  of  a 
minimum  of  80  hours  of  specialized 
training  in  the  inspection  of  high  speed 
track  provided  by  the  Railroad  or  by  a 
college  level  engineering  program, 
supplemented  by  special  on-the-job 
training  provided  by  the  Railroad  with 
emphasis  on  the  inspection  of  high 
speed  track;  or 

(3)  A  combination  of  at  least  two  years 
of  experience  in  track  maintenance  in 


FRA  Class  4  or  above  and  the  successful 
completion  of  a  minimiiir;  of  120  houre 
of  specialized  training  in  the  inspection 
of  high  speed  track  provided  by  the 
Railroad  or  from  a  college  level 
engineering  program,  supplemented  by 
special  on-the-job  training  provided  by 
the  Railroad  with  emphasis  on  the 
inspection  of  high  Speed  track. 

(b)  Each  individual  designated  to 
inspect  track  for  defects  shall 
demonstrate  annually  to  the  Railroad 
that  the  individual: 

(1)  Knows  and  understands  the 
requirements  of  Subpart  D  of  this  Part; 

(2)  Can  detect  deviations  from  those 
requirranents;  and 

(3)  Can  prescribe  appropriate 
remedial  action  to  correct  or  safely 
compensate  for  those  deviations. 

(c)  Each  individual  designated  to 
inspect  track  for  defects  shall  have 
written  authorization  from  the  Railroad 
to  prescribe  remedial  actions  to  correct 
or  safely  compensate  for  deviations  from 
the  requirements  in  Subpart  D  of  this 
Part  and  shall  have  successfully 
completed  a  recorded  examination  on 
Subpart  D  as  part  of  the  qualification 
process. 

1243.700    Personnel  quelified  to  inapect 
and  raetora  contkMioua  weldad  raH. 

(a)  Individuals  designated  under 
§S  243.705  and  243.707  may  inspect 
continuous  welded  rail  track  (CWR)  or 
supervise  the  installation,  adjustment, 
and  maintenance  of  CWR  in  accordance 
with  the  written  procedures  established 
by  the  Railroad,  provided  they  have: 

(1)  Current  qualifications  under  either 
S  243.705  or  §243.707; 

(2)  Successfully  completed  a  training 
course  of  at  least  eight  hours  duration 
developed  specifically  for  the 
application  of  written  CWR  procedures 
iMued  by  the  Railroad;  and 

(3)  Demonstrated  to  the  Railroad  that 
the  individual: 

(i)  Knows  and  underatands  the 
requirements  of  those  written  CWR 
procedures; 

(ii)  Can  detect  deviations  from  those 
requirements;  and 

(iii)  Can  prescribe  appropriate 
remedial  action  to  correct  or  safely 
compensate  for  those  deviations. 

(b)  Individuals  designated  to  inspect 
CWR  or  supervise  the  installation, 
adjustment,  and  maintenance  of  CWR 
shall  have  written  authorization  from 
the  Railroad  to  prescribe  remedial 
actions  to  correct  or  safely  compensate 
for  deviations  from  the  requirements  in 
those  procedures  and  must  have 
successfully  completed  a  recorded 
examination  on  those  procedures  as  part 
of  the  qualification  process.  The 
recorded  examination  may  be  written. 


or  in  the  form  of  a  computer  file  with 
the  results  of  an  interactive  training 
course. 

Signal  Personnel 

f243.7ll    Paraonnel  quaimeattona tar  ' 
algnelmelntonaneeandlnapecllen 

(a)  General.  The  Railroad  shall 
designate  qualified  individuals 
responsible  for  the  maintenance  and 
inspection  of  the  signal  system  in 
compliance  with  the  safefy 
requirements  prescribed  in  Subpart  C  of 
this  Part  Each  designated  individual, 
including  contractors  and  tiieir 
employees,  shall  meet  the  minlpnim 
qualifications  set  forth  in  this  Subpart 

(b)  Recordkeeping.  With  res]}ect  to  the 
designation  of  individuals  under  this 
section,  the  Railroad  shall  mnintiiin 
written  records  of: 

(1)  Each  designation  in  effect; 
*    (2)  The  basis  for  each  designation, 
including  but  not  limited  to: 

(i)  The  exact  nature  of  any  training 
courses  attended  and  the  dates  thereof, 

(ii)  The  manner  in  which  the  Railroad 
has  determined  a  successful  completion 
of  that  training  course,  including  test 
scores  or  other  qualifying  results; 

(3)  Signal  inspections  made  by  each 
individual  as  required  by  Subpart  C. 
These  records  must  be  made  available 
for  inspection  and  copying  by  the 
Federal  Railroad  Administrator  during 
regular  business  hours. 

1243.713    Peraonnal  quaHflad  aignel 


(a)  Each  individual  designated  to 
inspect  the  Railroad's  signal  system 
shall  have: 

(1)  Six  or  more  years  of  signal 
maintenance  experience  that  includes 
specialized  training  in  each  three-year 
period  provided  by  the  Railroad;  or 

(2)  Four  or  more  years  of  signal 
maintenance  experience,  and  an 
associate  degree  in  electrical 
engineering  or  related  technical 
specialization,  that  includes  training  in 
each  three-year  period  provided  by  the 
Railroad:  or 

(3)  Two  or  more  yean  of  signal 
maintenance  experience  and  a 
bachelor's  degree  in  electrical 
engineering  or  related  technical 
specialization,  that  Includes  training  in 
each  three-year  period  provided  by  the 
Railroad. 

(b)  Each  individual  designated  to 
inspect  the  signal  system  for  defects 
shall  demonstrate  annually  to  the 
Railroad  that  the  individual: 

(1)  Knows  and  understands  the 
requirements  of  subpart  C; 

(2)  Can  detect  deviations  from  those 
requirements;  and 
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(3)  Can  prescribe  appropriate 
remedial  action  to  correct  or  safely 
compensate  for  those  deviations. 

^249.T1S    PereofMel  QueMleG  ee  eiQViel 


(a)  Each  individual  designated  as  a 
signal  maintainer  by  the  Railroad  shall 
complete  a  training  program  during  the 
first  two  years  of  employment  by  the 
Railroad.  Upon  successful  completion  of 
the  training  program,  the  signal 
maintainer  shall  be  authorized  to  work 
in  the  proximity  of  high  voltage  lines 
and  on  signal  equipment. 

(b)  When  required  to  maintain  the 
signal  system  for  defects,  each 
individual  designated  must  demonstrate 
annually  to  the  Railroad  that  the 
individual: 

(1)  Knows  and  understands  the 
requirements  of  subpart  C; 

(2)  Can  detect  deviations  from  those 
requirements:  and 

(3)  Can  prescribe  appropriate 
remedial  action  to  correct  or  safely 
compensate  for  those  deviations. 

1943.717    Psraonnal  quaimed  ID  aupervtae 


When  required  to  supenriae  the 
inspection  and  maintenance  of  signal 
systems,  each  designated  supervisor 
must: 

(a)  Successfully  complete  the  program 
that  covers  the  employees  they 
supervise;  and 

(b)  Exercise  oversight  to  ensure  that 
all  of  the  identified  taslu  are  performed 
in  accordance  with  the  Railroad's 
qualification  program. 

Rolling  Stock  Personnel 

f  943.71 1    Personnel  quaimcations  for 
mlHuy  dock  peraonnel- 

(a)  General.  The  Railroad  shall 
designate  qualified  individuals 
responsible  for  the  inspection  and 
maintenance  of  the  Railroad's  rolling 
stock.  Each  designated  individual, 
including  contractors  and  their 
employees,  shall  meet  the  minimum 
qualifications  set  forth  in  this  section. 

(b)  Recordkeeping.  With  respect  to  the 
designation  of  individuals  under  this 
section,  the  Railroad  shall  maintain 
written  records  of: 

(1)  Each  designation  in  effect; 

(2)  The  besis  for  each  designation, 
including  but  not  limited  to: 

(i)  The  exact  nature  of  any  training 
courses  attended  and  the  dates  thereof; 

(ii)  The  manner  in  which  the  Railroad 
has  determined  a  successful  completion 
of  that  training  course,  including  test 
scores  or  other  qualifying  results: 

(c)  The  Railroad's  qualification 
program  for  rolling  stock  personnel 
shall,  at  a  minimum: 


(1)  Identify  the  safety-related  taslcs 
that  shall  be  performed  on  each  type  of 
equipment  that  the  Railroad  operates; 

(2  J  Include  written  procedures  for  the 
performance  of  the  \aaks  identified; 

(3)  Identify  the  skills  and  knowledge 
necessary  to  perform  each  task; 

(4)  Include  classroom  and  "hands-on" 
lessons  designed  to  impart  the  skills  and 
knowledge  identified  as  necessary  to 
safely  perform  each  task; 

(5)  Require  periodic  refresher  training 
at  an  interval  not  to  exceed  three  years 
that  includes  classroom  and  "hands-on" 
training,  as  well  as  testing:  and 

(6)  Include  new  equipment  in  the 
qualification  and  designation  program 
prior  to  its  introduction  to  revenue 


service. 


{  243.721    Personnel  (luaNfled  to  Inspect 
and  melntain  rolling  stock. 

Each  designated  individual  required 
to  inspect  and  maintain  rolling  5tock 
shall,  at  a  minimum: 

(a)  Successfully  complete  the  training 
course  that  covers  the  equipment  and 
taslcs  for  which  they  are  responsible;  - 

(b)  Pass  a  written  examination 
covering  the  equipment  and  tasks  for 
which  they  are  responsible:  and 

(c)  Successfully  demonstrate  "hands- 
on"  capability  to  perform  the  assigned 
taslu  on  the  type  of  equipment  to  which 
they  are  assigned. 


QusMled  to 
of 


1243.723 

the  Inspection  and 


Each  individual  designated  to 
supervise  the  inspection  and 
maintenance  of  rolling  stock  personnel 
shall,  at  a  minimum: 

(a)  Successfully  complete  the  program 
that  covers  the  employees  that  they 
supervise: 

(b)  Exercise  oversight  to  ensure  that 
all  the  identified  tasks  are  performed  in 
accordance  with  the  Railroad's 
qualification  program. 


Subpwt 


OiaUltMiUon 


1243.801    Wamino  signs. 

(a)  The  I^lroad  shall  post  warning 
signs  concerning  the  danger  of  high 
voltage  lines  along  the  right-of-way,  at 
regular  intervals  not  to  exceed  183  m 
(600  ft). 

(b)  The  Railroad  shall  post  warning 
signs  concerning  the  dai^ger  of  high 
voltage  lines  at  all  underpasses  snd 
overpasses. 

(c)  The  Railroad  shall  attach  warning 
signs  concerning  the  danger  of  high 
voltage  lines  to  each  catenary  mast,  at  a 
heieht  of  1.2  to  1.5  m  (4  to  5  ft). 

(a)  The  Railroad  shall  post  warning 
signs  concerning  the  danger  of  high 
voltage  lines  on  catenary  masts  that  are 


adjacent  to  all  overpasses.  These 
warning  signs  shall  be  positioned  so 
that  they  are  cleerly  visible  from  the 
overpass. 

9243403    Clesrance  rsQutosments. 

Electrical  clearance  between  the 
catenary  system  and  fixed  equipment  in 
the  right-of-way  shall  meet  ail  pertinent 
international  standards,  including  UIC 
606-2  OR.  in  order  to  avoid  fault 
currents. 


All  catenary  masts  shall  be  connected 
to  the  ground  or  the  rail,  as  determined 
by  the  Railroad's  system  safety  plan. 
The  electrical  impedance  of  the 
connection  shall  meet  the  step  and 
touch  potential  requirements  given  in 
international  standards  to  protect 
against  an  electrical  shock  hazard. 


I243J07    Aoosss  to  stations. 

Access  to  supply  stations,  substations 
and  autotransformer  stations  shall  be 
restricted  to  authorized  personnel  only. 


f243JO0 

The  actuators  of  high  voltage  switches 
shall  be  designed  to  protect  the  operator 
against  electrical  shock,  either  direct  or 
induced. 


I243.S11 

(a)  The  parallel  power  feeder  shall  be 
protected  against  short  circuits  along  the 
catenary. 

(b)  The  parallel  power  feeder  shall  be 
protected  from  over-voltage  power 
surges  due  to  lightning  and  from  surges 
catued  by  the  utility  system. 

1243.313    Emergency  dsvlcss. 

(a)  The  Railroad  shall  install  at  each 
underpass,  overpass,  emergency 
entrance  to  the  right-of-way,  supply 
station,  substation,  and  autotransformer 
station  devices  capable  of  disconnecting 
and  isolating  power  and/or  groimding 
the  catenary  to  the  rail  that  may  be  used 
in  the  event  of  an  emergency. 

(b)  The  Railroad  shall  install 
telephones  along  the  right-of-way  that 
are  connected  directly  to  the  central 
power  dispatching  center.  One 
telephone  shall  be  located  at  each 
device  provided  in  accordance  with 
paragraph  (a)  of  this  section. 


1243.815 

The  Railroad  shall  install  at  eech 
overpass  fencing,  or  other  suitable 
protective  device  or  equipment  that 
shall  prevent  any  accidental  contact 
with  the  catenary. 

1243.817    Safsty  work  miss. 

All  pertinent  safety  standards  issued 
by  the  U.S.  Occupational  Safety  and 
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Health  Administration,  concerning 
personal  protective  equipment, 
practices,  and  work  rules  for  employees 
involved  with  the  electric  power 
generation,  distribution,  and 
transmission  system,  shall  apply  to  the 
Railroad.  ERA  has  not  exercimd 
jurisdiction  over  those  working 
conditions. 

1243.819    Inspection,  testing,  snd 
msinlsnsnce  of  tiie  power  distriiMition 


(a)  The  Railroad  shall  establish  a 
training  and  qualification  program  as 
requires  by  Subparts  B  and  H  to  qualify 
individtials  to  perform  inspections,  tests 
and  maintenance  of  the  power 
distribution  system.  Only  qualified 
individuals  shall  perform  inspections, 
tests  and  maintenance  of  the  equipment 

(b)  Qualified  personnel  shall  perform 
a  visual  inspection  of  performance  of 
the  current  collection  through  the 
pantograph-catenary  interface. 

(c)  Qualified  {>ersonnel  shall  perform 
a  walking  inspection  of  each  suspension 
and  anchoring  or  supporting  structure  of 
the  catenary  system,  all  switching 
devices,  and^dl  telephones  locateid 
along  the  right-of-way  at  leest  once 
every  four  months. 

(d)  Qualified  personnel  shall  inspect 
all  emergency  shutdown  devices  and  all 
manual  switches  annually. 


(e)  The  Railroad  shall  provide  to  ERA 
for  review  detailed  information  on  the 
inspection,  test,  and  maintenance 
procedures  necessary  for  safe  operation 
of  the  power  distribution  equipment. 
This  information  shall  include  a 
detailed  description  of: 

(1)  Safety  inspection  procedures, 
requirements,  intervals  and  criteria; 

(2)  Test  procedures  and  intervals: 

(3)  Scheduled  preventive 
maintenance  intervals; 

(4)  Maintenance  procedures; 

:  (5)  Special  testing  equipment  and 
measuring  devices  required  to  perform 
safety  inspections  and  tests;  and 

(6)  Training  and  certification  of 
employees  and  contractors  qualified  to 
perform  safety  inspections,  testing  and 
maintenance. 

Appemlix  A  to  Part  243— Schedule  of 
Qvil  Penalties— [Reserved] 

Appendix  B  to  Psrt  243— Test 
Pet  fill  luance  Criteria  tar  the 
Flammahility  and  Smoke  Emission 
Characteristics  of  Materials  Used  in 
Constmctiag  or  Refiirhishing 
Locomotive  Csb  and  Passenger  Car 
Interiors 

This  appendix  provides  the  peifonnancs 
standards  for  testing  the  flammability  and 
smoke  emission  characteristics  of  materials 
used  in  constructing  or  refuifaishing 
locomotive  cab  and  passwngwr  car  interiois. 


in  accordance  with  the  requirBEaents  of 
§243.413. 

(a)  Depnitions. 

CMical  radiant  flux  (CRF)  means,  as 
defined  in  ASTM  E-648,  a  measure  of  the 
behavior^f  horizontally-mounted  floor 
covering  systems  exposed  to  a  flaming 
ignition  source  in  a  graded  radiant  beat 
eneigy  environment  in  a  test  chamber. 

Fkune  spread  index  (Is)  means,  as  defined 
in  ASTM  E-162,  a  {actor  derived  from  the 
rate  of  progress  of  the  flame  front  (Fs)  and  the 
rate  of  heat  Ubnation  by  the  material  under 
test  (Q),  such  that  (Is)  =  (Fs)  x  Q. 

Flaming  dripping  means  periodic  dripping 
of  flaming  material  from  the  site  of  matarlal 
burning  or  material  installation. 

Flaming  running  means  continuous 
flaming  material  leaving  the  site  of  malarial 
burning  or  material  inatellatioa. 

Specific  optical  density  (Ds)  means,  as 
defined  in  ASTM  E-662,  the  optical  density 
measured  over  unit  path  length  witliin  a 
chamber  of  unit  volume,  produced  from  a 
specimen  of  unit  surface  area,  that  is 
iiiadiated  by  a  heat  flux  of  2.5  watts/cm^  £ar 
a  specified  period  of  time. 

Suiface  flammability  means  the  rata  at 
which  flames  will  travel  along  surfaces. 

(b)  Required  test  procedures  and 
performance  criteria. 

'The  materials  used  in  locomotive  cabs  and 
passenger  cars  shall  be  tested  according  to 
the  procedures  and  pertni  iiiance  criteria  set 
forth  in  the  following  t^>ts.  In  all  instanres, 
the  most  recant  version  of  the  test  procedures 
or  the  revision  in  offset  at  the  time  a  vehicle 
is  ordered  should  be  employed  in  the 
evaluation  of  the  materials  specified. 


Category 

Function  of  material 

Teet  procedure 

Passenger  seats,  Sleeping  and  dbwig 
car  components. 

CusNons  MattreMes '•»•»•»• 

ASTM  D-3675 

1.^25 

ASTM  E-662 

0.(1.5)$100:0.(4.0)S175 

Seat  and/or  Mattress  Frame  >•*•» 

ASTM  E-162 

\JS3S 

ASTME-e62 

D.  (1.5)^100;  D.  (4.0)1200 

Seat     and     Toilet     Shroud,     Food 

ASTM  E-162 

I.S35 

Trays'-'. 

ASTM  E-662 

D.  (1.5)^100;  D.  (4.0)^200 

Seat  Upholstery.  Mattress  Tiddng  and 

FAR  25.853  (VerticaO 

Flame  Time^lO  sec;  Bum  Iengihs6 

Covers,  Curtains  ■■2.3.3. 

ASTM  E-662 

inch 
D.   (4.0)^50   coated;    D.   (4.0)^100 
uncoated 

Panels 

Wii  »•»•  •• 

ASTM  E-162 

1,^35 

ASTM  E-662 

0.(1.5)^100;  0.(4.0)^200 

Ceiling  '•*•  'o 

ASTM  E-162 

l,$36 

ASTM  E-662 

0.(1.5)1100;  0.(4.0)^200 

PwtNion,  Tables  and  Shelves  ■•> 

ASTM  E-162 

I.S35 

ASTM  E-662 

0.(1.5)1100;  0.(4.0)1200 

Wff*d!Knwn>-> 

ASTM  E-162 
ASTM  E-662 

lwS35 

0.  (1.5)1100;  0.  (4.0)^00 

HVAC  Dueling  ••»  

ASTM  E-162 

1.135 

ASTM  E-662 

0.(1.5)1100 

Window  *■ » 

ASTM  E-162 
ASTM  E-662 

UllOO 

0.(1.5)1100;  0.(4.0)1200 

Light  Ditlusers 

ASTM  E-162 

1.1100 

ASTME-662 

0.(1.5)1100:0.(4.0)1200 

Flooring  

Stnjctural  * „.^ 

ASTME-119 

Pass 

Covering',  'o 

ASTM  E-648 

CRF20.5w/fcmi 

ASTM  E-662 

0.  (1 .5)1100;  0.  (4.0)200 

Insulation m.............»m..... 

Thermal  '■*•' 

ASTM  E-162 

1.125 

ASTM  E-662 

0.(1.5)1100 

Acoustic  '•*•»  

ASTM  E-162 

1.25 

ASTM  E-662 

0.(1.5)1100 

Elastomers  

Window  Gaskets,  Door  Nosing,  Dia- 

ASTMC-642 

Pass 

phragms,  Roof  Mat  ■. 

ASTM  E-662 

0.  (1.5)1100;  0.  (4.0)200 
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Caiegonf 

Function  o«  mmmtak 

Performance  critaria 

Exterior  P<mHc  Componanis 

End  Cap.  Roof  Housinga  *■  * 

ASTM  E-182 
ASTME-662 
ASTME-162 
ASTME-ee2 

I.05 

0.(1.5)^100;  0.(4.0)^200 

D.  (1.5)^100:  O.(4i))^200 

Component  Box  Covora ^. 

interioi.  Extanor  Boxaa'-^' 

I  tor  surface  flammability  muat  not  exhibit  any  naming  nmning  or  flaming  dripping. 
'TheiurtBoe flammability  and  smolie  emiaaion  charactehstica  must  6e damonatialaU  to  be  pennanent  by  washing,  if  appropriate  accordina  to 
FEO-STO-101A  TeKtiie  Teat  Method  5830.  -»-»"-»'  ■»# 

.  *^!!ilffS  ^SE"*""'*  ■""  ""<*•  emission  characteristics  must  be  demonstrated  to  be  pennanent  by  dry-deanino,  if  appropriate,  accortf- 
\ra  to  ASTM-0-2724  Materlata  tttal  cannot  be  washed  or  dry  deened  must  be  so  lebeted  «id  meet  the  appliceble  perfonnance  criteria  after 
beira  cleaned  as  recommended  bv  the  manufacturer. 

^  ^aJ^^  **'*^  fll^lnfl.  oriy  the  interior  glazing  must  meet  the  materials  requirements  specified  herein;  the  exterior  need  not  meet  those 
requirerTtents. 

»ASTM  E-662  maximum  test  limits  lor  smoke  emiaaion  (specified  opticai  density)  must  be  measured  in  either  the  flaming  or  non-flamina 
nwde.  depending  on  which  mode  generates  the  most  amolce. 

•Stnxaural  floonng  assemblies  must  meet  the  perfomiance  criteria  during  a  nominal  test  period  detennined  by  the  railroad  property  The  nomi- 
nal test  period  must  be  twice  the  maximum  expected  period  ol  time,  under  nomial  circumstances,  tor  a  vehicle  to  come  to  a  complete  sate  slop 
from  maximum  speed,  plus  the  time  necessary  to  evacuate  all  passengers  from  a  vehicle  to  a  safe  area.  The  nominal  test  period  must  not  be 
less  than  15  minutes  Only  one  specimen  need  be  tested.  A  proportional  reduction  may  be  made  m  the  dimensions  ol  the  specimen  provided 
that  it  repreeents  a  true  lest  of  its  abiNty  to  perform  as  a  barrier  againat  under-car  fires.  Penetrations  (ducts,  etc.)  must  be  desnned  against  act- 
ino  as  paasageways  lor  Are  and  smoke.  ^^       ^"^ 

^Ftooring  covering  must  be  tested  m  aooordance  with  ASTM  E-648  with  its  padding,  if  the  paddktg  is  uaed  in  actual  installation 

■Arm  raata.  if  foamed  plastic,  are  tested  aa  cushions  and.  if  hard  malarial,  are  tested  as  a  seat  back  shroud. 

"Taullinj  is  performed  without  upholalery. 

^*>Carpaling  on  wala  and  oaNngs  is  to  be  considered  waH  and  ceiling  panel  materials,  respectively. 


(c)  Thm  Murce*  of  tnt  procadum  $p»cifwd 
in  the  table  are  as  follows: 

(1)  Leaching  Resistance  of  Cloth,  FED- 
STD-191A-Textil«  Te«t  Method  5830. 
(Available  from:  General  Sarvkss 
Administntion  Specifications  Division. 
Building  197  Washington  Navy  Yard, 
Waaliington.  D.C.  20407.) 

(2)  Federal  Aviation  Administntion 
Vertical  Bum  Teat.  FAR-2S.SS3. 

(3)  American  Society  for  Testing  Materials 
(ASTM): 

(i)  Specification  for  GaskeU,  ASTM  C-542. 


(ii)  Surface  FlammabiUty  of  Flexible 
Cellular  Materials  Usii^  a  Radiant  Heat 
Eneigy  Source,  ASTM  D-3675. 

(iii)  Fire  Testa  of  Building  Construction 
and  Materials.  ASTM  E-llQ. 

(iv)  Surfiace  Flammability  of  Materiak 
Using  a  Radiant  Haat  Enatgy  Source.  ASTM 
£-162. 

(v)  Bonded  and  laminated  Apparel 
Fabrics,  ASTM  D-2724. 

(vi)  Critical  Radiant  Flux  of  Floor  Covering 
Systems  Using  a  Radiant  Heat  Enei^  Source, 
ASTM  E-648. 

(vii)  Specific  Optical  Density  of  Smoke 
Generated  by  Solid  Materials,  ASTM  E-662. 


(Available  from:  American  Society  for 
Testing  Materials.  1916  Race  Street, 
Philadelphia,  Pennsylvania  19103.) 

Appendix  C  to  Part  243— Railroad 
Safety— Critical  OparatiBg  Rolaa 
[Kaaanred] 

Issued  in  Washington,  D.C.  this  24th  day 
of  November,  1997. 

JolaM  M.  MoUtoria, 

Federal  Railroad  Administrator. 

(FR  Doc  97-31457  Filed  12-11-97;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dociwt  No.  FR^127-N-0q 

Notice  Of  Fund  Availability  for  tfte  Fair 
Houaing  Servicaa  Center  in  Eaat  Texaa 


Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  Fund  Availability 
(NOFA)  for  the  Fair  Housing  Services 
Center  (FHSC)  in  East  Texas. 


This  NOFA  announces  the 
availability  of  funds  and  HUD's  request 
for  proposals  (RFP)  to  establish  a  Fair 
Housing  Services  Center  in  East  Texas 
to  be  administered  by  a  non-profit 
organization  (NPO).  HUD  will  award  to 
and  enter  into  a  contract  with  an  NPO 
to  administer  the  FHSC  as  required  by 
the  Final  Judgment  and  Decree  (Final 
Judgment)  in  Lucille  Young  v.  Cuomo, 
CA  No.  P-80-»-CA.  (E.D.  Tex.;  dated 
March  30.  1995).  HUD  has  been  ordered 
to  provide  $500,OOQ  per  year  for  a 
period  of  at  least  five  years  to  fiind  the 
FHSC  to  be  located  in  Beaumont,  Texas, 
with  branch  offices  within  the  36 
county  area  that  constitutes  East  Texas, 
and  one  mobile  office  unit  to  provide 
services  to  remote  locations  throughout 
East  Texas.  Appendix  A  to  this  Notice 
is  a  copy  of  the  Request  for  Proposals 
(RFP)  and  Program  Guidelines. 
DATES:  The  deadline  for  propoaala  far 
the  Fair  Housing  Services  Center  NOFA 
is  February  10.  1998.  3:00  p.m.. 
Washington,  DC  time. 

The  above-stated  deadline  for 
proposals  is  firm  as  to  date  and  hour.  In 
the  interest  of  fairness  to  all  competing 
NPOs.  HUD  will  treat  as  ineligible  for 
consideration  any  proposal  that  is  not 
received  before  the  deadline  for 
proposals.  NPOs  submitting  proposals 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems.  HUD  will  not  accept, 
at  any  time  during  the  NOFA 
competition,  proposal  materials  sent  via 
facsimile  (FAX)  transmission. 

PnproposaJ  Conference:  A 
preproposal  conference  will  be  held  by 
HUD  on  Friday,  December  19. 1997,  at 
9:00  AM.  for  all  NPOs  interested  in 
submitting  a  proposal  in  response  to 
this  NOFA.  The  preproposal  conference 
will  be  held  at  Lamar  University  (1200 
Martin  Luther  King  Parkway),  Education 
Building.  Room  207.  Georgia  at  Calahan 
Street.  Beaumont,  Texas.  NPOs 
interested  in  submitting  an  application 
should  contact  Mr.  Gerald  ).  Benoit. 


Director,  Operations  Division,  Office  of 
Rental  Assistance,  Department  of 
Housing  and  Urtian  Development, 
Washington,  D.C.  at  telephone  number 
(202)  708-0477  (this  is  not  a  toll-free 
number)  regarding  the  date,  time  and 
room  number  for  the  preproposal 
conference.  For  hearing-and  speech- 
impaired  persons,  this  number  may  be 
ecoBSsed  via  TTY  (text  telephone)  by 
calling  the  Federal  Information  Relay 
Service  at  l-«00-«77-fl339. 

Proposal  Packet  A  proposal  packet 
containing  a  copy  of  this  NOFA.  the 
Court  Order  in  Uicille  Young  v.  Cuomo, 
and  the  format  for  three  of  the  four 
certifications  required  of  NPOs 
submitting  proposals  is  available  by 
contacting  the  address/telephone 
number  indicated  in  the  following  two 
paragraphs  entitled  ADORESSES  and  FOR 
FURTHER  MFORMATICN  CONTACT. 
ADDRESSES:  The  origioel  and  five 
complete  copies  of  the  proposal  should 
be  submitted  by  the  deadline  to  Mr. 
Gerald  J.  Benoit,  Director.  Operations 
Division,  Office  of  Rental  Assistance, 
Department  of  Housing  and  Urban 
Development,  Room  4220.  451  Seventh 
Street.  S.W.,  Washington.  DC,  20410. 
FOR  FURTHER  MFORMATION  CONTACT: 
Gerald  j.  Benoit,  Director.  Operations 
Division  Office  of  Rental  Assistance, 
Department  of  Housing  and  Urban 
Development,  Room  4220,  451  Seventh 
Street.  S.W.,  Washington,  D.C,  20410, 
telephone  number  (202)  708-0477  (this 
is  not  a  toll-free  number).  For  hearing- 
and  speech-impaired  persons,  this 
number  may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPnaiOITARY  INFORMATION; 

Paperwoffc  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  Notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520),  and 
assigned  OMB  control  number  2577- 
0l69.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 


Request  for  AppUcatic 

All  information  related  to  the  RFP  is 
available  in  Appendix  A  to  this  Notice. 
Appendix  A  is  the  only  document 
potential  bidders  should  use  to 
determine  the  requirements  of  the  RFP. 

The  plaintifb,  African-American 
residents  of  public  housing  in  East 
Texas,  filed  suit  in  1080  aUeging  that 


HUD  had  knowingly  maintained  a 
system  of  segregated  housing  in  a  36- 
county  area  of  East  Texas,  in  violation 
of  the  U.S.  Constitution  and  various 
dvil  rights  laws.  The  plaintifb 
contended  that  there  was  segregation  in 
HUD-supported  low  income  public 
housing.  Section  8  Existing  Housing  and 
other  HUD-assisted  multifamily  housing 
programs. 

In  1982,  the  U.S.  District  Court  for  the 
Eastern  District  of  Texas  certified  a  class 
consisting  of  all  African- American 
applicants  for  and  residents  of  HUD- 
funded  public  housing.  Section  8 
housing  and  other  assisted  housing 
programs  in  the  36-county  area.  In  1985. 
the  court  issued  a  liability  decision 
finding  that  HUD  had  knowingly  and 
continually  maintained  a  system  of 
segregated  housing  in  the  36-county 
area. 

In  1987,  while  an  appeal  was 
pending,  HUD  and  the  plaintifiis  reached 
an  agreement  to  limit  the  scope  of  the 
case  and  the  class  of  plaintiffs.  In  1988, 
the  court  appointed  a  special  master  and 
issued  an  interim  injunction  which 
compelled  HUD  to  require  each  of  the 
70  housing  agencies  to  implement  race- 
conscious  Tenant  Selection  and 
Assignment  Plans  and  to  provide  all 
class  members  a  series  of  notices  of 
desegregative  opportunities  in  all  HUD- 
assisted  housing  in  East  Texas.  On 
March  30, 1995,  U.S.  District  Judge 
William  Wayne  Justice  issued  the  Final 
Judgment  that  ^proved  the  > 

desegregation  plans  and  the  plan 
amendments  and  required  HUD  to  fiind 
the  FHSC 

The  foUowdng  is  an  outline  of  the 
activities  of  the  FHSC  (NPOs  submitting 
proposals  should  refer  to  the  attached 
RFP  for  details  of  the  activities  and 
responsibilities  of  the  FHSC): 

1.  Familiarity  with  ail  relevant  HUD 
regulations; 

2.  Outreach  to  landlords  and 
assistance  with  exception  rents; 

3.  Eligibility  review  services; 

4.  Counseling  services  and  other 
social  services  support; 

5.  Responsibilities  to  Class  members 
who  receive  a  desegregative  voucher/ 
certificate: 

6.  FHSC  encouragement  and 
assistance  to  class  members  to  make 
desegregative  moves; 

7.  mformation  provided  to  Class 
members; 

8.  Quarterly  and  Annual  Performance 
Reports;  and 

9.  HUD's  Ri^t  to  Request 
Information. 

NPOs  submitting  proposals  must 
respond  to  the  requirements  of  the  RFP 
attached  to  this  NOFA  and  HUD 
encourages  applicants  to  refiar  to  the 
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RFP  for  all  appropriate  information 
concerning  the  Fair  Housing  Services 
Center. 

Odwr  Matters 

Environmental  Impact 

This  NOFA  provides  assistance  in 
promoting  and  enforcing  fiur  housing 
and  nondiscrimination.  Accordingly, 
under  24  CFR  50.19(C)(3),  this  NOFA  is 
categorically  excluded  frtim 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4321). 

Federalism  Impact 

The  Gen«al  Counsel,  as  the 
Designated  Officifd  undo-  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  As  a 
result,  the  notice  is  Hot  subject  to  review 
under  the  Order.  This  notice  is  a 
funding  notice  and  does  not 
substantially  alter  the  established  roles 
of  the  Department,  the  States,  and  local 
governments,  including  HAs. 

Executive  Order  13045.  PnAection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

This  notice  will  not  pose  an 
enviroimiental  health  risk  or  safety  risk 
to  children. 

Section  102  of  the  HUD  Reform  Act: 
Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
proposal  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  pwriod  beginning  not  less  than  30 
calendar  days  after  the  award  of  the 
assistance.  Material  will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition.  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis.  (See  24 
CFR  12.14(a)  and  12.16(b),  and  the 
notice  published  in  the  Federal  Register 
on  January  16, 1992  (57  FR  1942).  for 
further  information  on  these 
requirements.) 


Section  103  of  the  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a) 
(Reform  Act),  codified  as  24  CFR  part  4, 
applies  to  the  funding  competition 
annoimced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  proposals  and  in  the  making 
of  funding  decisions  are  restrained  by 
part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply,  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

NPOs  submitting  proposals  or 
employees  who  have  ethics-related 
questions  should  contact  the  HUD 
Ethics  Law  Division  (202)  708-3815 
(TDDA^oice)  (this  is  not  a  toll-free 
number).  Any  HUD  employee  who  has 
specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  the 
appropriate  Field  Office  Counsel  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

Prohibition  Against  LoN)ying  Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S-C 
1352)  (the  "Byrd  Amendment")  and  the 
implementing  regiilations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  &cecutive  or  Le^lative 
Branches  of  the  Federal  Government  in 
connection  with  specific  contract,  grant, 
or  loan.  The  prohibition  also  covers  the 
awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance.  IHAs  established  by 
an  Indian  tribe  as  a  result  of  the  exercise 
of  the,  tribe's  sovereign  power  are 
excluded  from  coverage  of  the  Byrd 
Amendment,  but  IHAs  established 


under  State  law  are  not  excluded  from 
the  statute's  coverage. 

Dated:  December  8, 1997. 
Kavin  Emanuel  Mardknaii, 
Acting  Assistant  Secntaiyfor  Public  and 
Indian  Housing. 

Appendix  A 

Request  for  Proposals  (RFP)  and 
Program  Guidelines  for  Establishing  a 
Fair  Housing  Services  Center  (FHSC)  in 
East  Texas 

This  is  a  request  for  proposals  to 
establish  an  FHSC  in  East  Texas  to  be 
administered  by  a  nonprofit 
organization  ("NPO")  as  required  by  die 
Final  Judgment  and  Decree  ("Final 
Judgment")  in  Lucille  Young  v.  Cuomo. 
CA  No.  P-80-8-CA  (E.D.  Tex.;  dated 
March  30, 1995).  HUD  has  been  ordered 
to  provide  $500,000  per  year  for  a 
period  of  at  least  five  years  to  fund  an 
FHSC  for  East  Texas  to  be  located  in 
Beaumont,  Texas,  with  several  branch 
offices  within  the  36-county  area  diat 
constitutes  East  Texas,  and  one  mobile 
office  unit  to  provide  services  to  remote 
locations  throughout  East  Texas.  The 
funding  will  provide  for  a  variety  of 
services  designed  to  facilitate 
desegregative  moves  of  class  member 
applicants  for  and  residents  of  public 
housing  throughout  the  seventy  (70) 
Public  Housing  Authorities  ("PHAs") 
located  in  the  36-county  jurisdiction  of 
the  Young  Final  Judgment  The  specific 
responsibilities  of  the  FHSC  are 
enumerated  in  the  Scope  of  Work 
below,  in  the  Final  Jud^pnent  (copy 
attached),  and  the  original  desegregation 
plans  and  the  plan  amendments 
approved  by  the  Court  The  Final 
Judgment  is  the  docimient  that  controls 
the  activities  of  the  FHSC.  The  FHSC  is 
bound  by  the  terms  of  the  Final 
Judgment  and  final  desegregation  plans 
(as  determined  by  the  Court). 

The  U.S.  Department  of  Housing  and 
Urban  Development  ("HUD")  will 
award  to  and  enter  into  a  ccmtiact  with 
an  NPO.  HUD's  local  Field  Office  will 
monitor  the  NPO's  performance 
consistent  with  the  requirements  of  24 
CFR  Section  84.51.  The  specific 
monitoring  requirements  applicable  to 
the  NPO  will  be  addressed  in  the 
contract  to  be  entered  into  between 
HUD  and  the  NPO.  The  term  of  the 
contract  shall  be  for  one  year,  renewable 
in  one  year  increments,  for  a  cumulative 
total  of  no  less  than  five  (5)  one  year 
terms.  The  renewal  of  the  proptraal  is 
contingent  upon  the  FHSC's  ability  in 
meeting  the  conditions  set  forth  in 
Section  I,  "Scope  of  Work"  below,  and 
in  complying  with  the  Final  Judgment 
HUD  will  provide  $500,000  for  the 
activities  of  the  FHSC  for  each  year  of 
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ofMntion,  and  •  total  of  1,000  Section 
8  rental  vouchers  and/or  certificates 
(excluding  incremental  and  turnovers) 
to  be  used  toward  HUD's  obligation  to 
provide  5,134  desegregative  housing 
opportunities  to  Young  class  members. 
The  housing  opportunity  counseling 
funds  will  be  provided  to  the  FHSC 
thTrwijK  HUD's  contract  administrator. 
HUD  is  required  to  award  1.000 
desegregation  vOuchers/certificates  to 
PHAs  that  have  jurisdiction  in  the  areas 
where  the  Young  class  members  move. 
The  PHAs  that  are  awarded  these 
vouchen/certificates  are  herein  called 
"receiving  PHA(8)". 

Sections  of  the  RFP 

L  Scope  of  Worli 

A.  Elackground  and  Ob^tives 

B.  Activitiee  of  the  FHSC 

C  Admlnistntive  Requirements 
D.  Monitoring 
Q.  Contenti  of  Proposal 

A.  Eligible  Applicant 

B.  Description  of  Activities  and  Costs 

C.  Deficient  Applhcationa  for  FHSC 
m.  Factors  for  Award 

A.  Evaluating  Rating  Factors 

B.  Certifications 
C  Cost  Factor 

D.  Contract  Award 

E.  Approval  by  HUD  and  Court  Review 

I.  Scope  of  Work 

A.  Background  and  ObiectivoM 

The  plaintifb  in  Young,  A&ican- 
American  residents  of  public  housing  in 
East  Texas,  filed  this  action  in  1980, 
alleging  that  HUD  had  knowingly 
maintained  a  system  of  segregated 
housing  in  a  36-county  area  of  East 
Texas,  in  violation  of  the  U.S. 
Constitution  and  various  civil  rights 
lavrs.  The  plaintiCEi  contended  that  there 
was  segregation  in  HUD-supported  low 
income  Public  Housing.  Section  8 
Existing  Housing  Program,  and  other 
HUD-assisted  multifamily  programs 
(including  HUD-insured  housing). 
While  there  are  presently  70  individual 
public  housing  authorities  ("PHAs")  in 
the  36-county  area,  none  of  the  PHAs 
are  included  in  the  lawsuit  as  parties. 

In  1982,  the  U.S.  District  Court  for  the 
Eastern  District  of  Texas  ("Court") 
certified  a  class  consisting  of  all 
African- American  applicants  for  and 
residents  of  HUD-funded  public 
housing.  Section  8  housing  and  other 
assisted  housing  programs  in  the  36- 
county  ares. 

In  1985.  the  court  issued  a  liability 
decision,  finding  that  HUD  had 
knowingly  and  continually  maintained 
a  system  of  segregated  housing  in  the 
36-county  area.  In  1987.  while  an  appeal 
was  pending.  HUD  and  the  plaintifb 
reached  an  agreement  to  limit  the  scope 
of  the  case  and  class  of  plaintiCEs  to 


public  housing  in  the  36-county  area. 
The  Young  class  thus  consists  of  all 
African-American  residents  of.  or 
applicants  for.  public  housing  in  the  36- 
county  aree. 

In  1988.  the  court  appointed  a  special 
master  and  issued  an  interim  injunction, 
which,  among  other  things.  comf>elled 
HUD  to  require  each  of  the  70  PHAs  to 
implement  race-conscious  Tenant 
Selection  and  Assignment  Plans  and  to 
provide  all  class  members  a  series  of 
notices  of  desegregative  opportunities  in 
all  HUD-assisted  housing  in  East  Texas. 

After  settlement  discussions  between 
HUD  and  the  plaintifb  proved 
lusuccessful  in  1990.  the  court  issued 
an  Order  for  Further  Relief,  dated 
September  9. 1990.  which  required, 
among  other  things,  that  HUD  develop 
desegregation  plans  or  assertions  of 
unitary  status  for  each  of  the  70  PHAs. 
The  court  ordered  HUD.  in  developing 
each  plan,  to  provide  for  the 
equalization  of  conditions  between 
predominantly  African-American 
projects  and  the  conditions  in  the 
projects  and  neighborhoods  where  the 
majority  of  white  HUD-assisted  housing 
recipients  resided. 

By  )une  1991.  HUD  had  submitted 
desegregation  plans  or  unitary  statua 
assertions  for  all  70  PHAs  to  the  court 
for  approval.  Although  the  court  did  not 
rule  as  to  the  adequacy  of  the  plans  and 
unitary  status  assertions  at  that  point. 
HUD  began  to  implement  the 
desegregation  plans.  In  October  1993. 
after  further  analysis,  HUD  withdrew  its 
submission  of  the  plans  and  assertions 
after  having  determined  that  they  did 
not  fully  or  adequately  address  the 
requirements  of  the  September  1990 
Order. 

HUD  filed  revised  plans  on  February 
8.  1994,  along  with  the  East  Texas 
Comprehensive  Desegregation  Plan 
(Comprehensive  Plan).  The 
Comprehensive  Plan  reinstituted  the 
original  plans  filed  in  1990-91,  but 
amended  them  to  provide  for  further 
actions,  and  replaced  all  imitary  status 
assertions  with  new  desegregation  plans 
(asserting  that  none  of  the  70  PHAs  had. 
as  of  yet.  attained  unitary  status). 

The  Comprehensive  Plan  filed  in 
February  1994  called  for  the  creation  of 
1 .000  desegregative  housing 
opportunities  for  class  members  over  a 
five-year  period.  In  May  1994.  after 
funhet  analysis.  HUD  agreed  to  provide 
for  the  creation  of  5.134  desegregative 
opportunities  within  seven  years.  On 
March  30,  1995.  U.  S.  District  Judge 
William  Wayne  justice  issued  the  Final 
Judgment,  that  approved  the  original 
desegregation  plans  and  the  plan 
emendments  and  required  HUD  to  fund 
the  FHSC 


B.  Adivitws  of  the  FHSC 

1.  The  FHSC  Must  Become  Familiar 
With  All  Relevant  HUD  Regulations 
(e.g..  Those  Governing  Section  8 
Assistance,  Public  Housing,  Assisted 
Housing,  and  Fair  Housing,  the  Final 
Judgment  and  Applicable  Individual 
Desegregation  Plans 

The  FHSC  shall  order  and/or  approve 
all  issuances  by  the  receiving  PHA  of 
Section  8  rental  vouchers  or  certificates 
to  class  members  or  others  pursuant  to 
the  Final  Judgment  Decree,  §  Q. 

2.  Outreach  to  Landlords  and  Assistance 
With  Exception  Rents 

The  FHSC  shall  encourage  and  assist 
in  the  development  of  desegregative 
housing  opportunities,  including 
outreach  to  private  landlords  in  non- 
minority  areas  for  the  purpose  of 
encouraging  them  to  participete  in  the 
Section  8  existing  housing  program,  as 
well  as  counseling  and  referral  services 
to  Section  8  existing  housing  tenants 
and  applicants  who  wish  to  utilize  their 
Section  8  rental  vouchers  or  certificates 
in  a  manner  furthering  desegregation 
pursuant  to  1  IV.S.d.  of  the  Final 
Judgment. 

The  FHSC.  along  witti  the  PHAs.  shall 
monitor  rents  in  desegregative  housing 
opportunity  areas  every  six  months  to 
determine  whether  such  rents  are 
adversely  affecting  housing 
opportunities.  If  so,  the  FHSC  shall  take 
such  steps  as  are  necessary  to  overcome 
this  adverse  affect,  including  requesting 
that  HUD  consider  granting  exception 
rents  tot  certificates  or  payment 
standards  for  vouchers,  pursuant  to  the 
Court's  1990  Order  for  Further  Relief,  if 
such  exception  rents  or  payment 
standards  would  increase  the 
availability  of  desegregative  housing 
opportunities  for  class  members. 

Landlord  Outreach  Activities  include, 
but  are  not  limited  to: 

a.  Identify  potential  landlords  and 
market  the  program  to  them;  make 
special  efforts  to  obtain  the  participation 
of  owners  and  managers  who  control  a 
large  number  of  units,  and  especially,  of 
owners  and  managers  of  units  with 
three  or  more  bedrooms; 

b.  Maintain  a  data  base  of  available 
housing  in  desegregative  areas; 

c.  Carry  on  outreach  using  a  variety  of 
methods  including  recruitment  in 
peraon,  by  telephone,  in  writing,  at 
meetings  of  landlord  associations,  by 
special  brochures,  and  by  other 
economically  feasible  means; 

d.  Seek  out  landlords  with  a  prior 
reputation  for  fx>mmunity  involvement 
and  civic  commitment,  especially  those 
on  the  boards  of  civil  rights  or  fair 
housing  organizations; 
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e.  Join  property  management 
associations  and  attend  seminars  on 
property  management  issues  (especially 
where  information  about  Section  8 
opportunities  for  owners  is  disctissed); 
solicit  opportunities  to  make 
presentations  at  property  owner  and 
manager  meetings  about  the  needs  of 
Section  8  families  and  the  opportimities 
presented  by  the  program;  and 

f.  Network  through  personal  contacts 
with  established  owners  and  real  estate 
organizations  in  the  multifamily  sector, 
to  imcover  potential  vacancies  and  to 
update  listings  of  units  in  new  or 
existing  developments. 

3.  Eligibility  Review  Services 

The  FHSC  shall  review  all  clients  of 
the  FHSC  who  have  not  already 
undergone  a  determination  of  eligibility 
by  the  receiving  PHA,  to  document  each 
client's  ability  and  willingness  to 
comply  with  an  acceptable  lease  and 
HUD  program  requirements  piusuant  to 
1IV.5.a.  of  the  Final  Judgment. 

The  FHSC  shall  determine  the 
eligibility  of  families  consistent  with 
HUD's  regulatory  requirements 
pertaining  to  income,  family 
composition,  citizenship  and  eligible 
immigration  status.  Families  who  have 
members  who  have  engaged  in  certain 
activities  that  are  groimds  for  denying 
Section  8  assistance  under  the 
regidations.  including  drug-related  and 
violent  criminal  activity,  will  not  be 
offered  a  Section  8  rental  voucher  or 
certificate. 

4.  Coimseling  Services  and  Other  Social 
Services  Support 

Pursuant  to  1 1V.S.b.  of  the  Final 
Judgment,  the  FHSC  shall  provida 
counseling  services  designed  to  provide 
information  and  coimseUng  Mrith  respect 
to  class  members  including  the 
following: 

a.  Initial  Stage  of  Counseling.  The 
FHSC  will  provide  an  initial  counseling 
session  to  groups  of  class  members.  At 
the  initial  session,  the  FHSC  will 
provide  essential  general  information, 
for  example: 

(1)  Explain  the  terminology  of  the 
Section  8  programs; 

(2)  Explain  the  program  requirements 
pertinent  to  Section  8  rental  vouchers 
and  certificates; 

(3)  Inform  families  of  the  counseling 
services  that  will  be  available. 

(4)  Meet  with  families  to  help  them 
assess  their  needs  and  solve  problems  in 
areas  such  as  credit  and  housekeeping; 
and 

(5)  Provide  training  to  families  to 
enhance  their  housing  search  skills  and 
ability  to  present  themselves  to 
landlords. 


b.  Second-stage  Counseling 
(Motivational  Support).  From  the  first 
contact  with  the  &unily,  the  FHSC  will 
need  to  help  families  maintiiin  a 
consistent  and  high  level  of  enthusiasm 
and  commitment  to  the  program.  For 
many  families,  the  possibility  of  living 
in  a  new  environment  will  be  sufficient 
to  energize  their  activities  and 
strengthen  their  resolve.  However,  other 
&milie8  may  be  more  timid  about 
learning  new  skills  (like  finding 
available  units  and  dealing  with 
prospective  landlords)  or  looking  for 
units  in  unfamiliar  locations.  Keys  to 
maintaining  a  family's  motivation  to 
succeed  include: 

(1)  Provide  detailed  information  to 
individual  families  about  housing 
options  in  desegregative  areas; 

(2)  Conduct  individual  sessions  with 
each  family  about  communities  of 
interest  to  the  bmily,  including 
educational  opportunities,  housing, 
employment  iniformation,  and 
transportation  information; 

(3)  Refer  each  family  to  at  least  three 
vacancies  in  desegregative  areas  in 
neighborhoods  selected  by  the  family; 

(4)  Assist  families  in  their  housing 
search,  as  needed,  including  providing 
escorts  and  transportation  to  imfamiliar 
neighborhoods,  and  arranging  day  care 
for  children; 

(5)  Assist  in  lease  negotiation  and 
assist  the  prospective  landlord  in 
obtaining  lease  approval  from  the  local 
housing  agency; 

(6)  Provide  refeirab  to  organizations 
that  may  prpvide  assistance  with 
security  deposits,  moving  costs,  and  the 
like; 

(7)  Provide  assistance  in  passing 
landlord  screening  requirements.  The 
FHSC  may  also  assist  families  by 
providing  credit  and  tenant  screening 
reports  to  landlords; 

(8)  Address  fears  direcUy  and  discuss 
them  thoroughly;  and 

(9)  Assure  the  family  that  it  has  the 
continuing  and  active  support  not  only 
of  the  FHSC.  but  also  of  an  array  of 
service  providers  available  to  solve 
particular  problems. 

c.  Post-placement  services.  The  FHSC 
will: 

(1)  Contact  the  family  at  move-in, 
again  30  days  thereafter,  and  again  three 
months  after  that,  to  assist  in  transition 
and  inform  the  family  about  the 
availability  of  post-placement  services. 

(2)  Inform  the  family  about  the 
Section  8  self-sufficiency  program. 

(3)  Mediate  disputes  between  the 
family  and  the  landlords  and  between 
the  family  and  the  neighborhood,  if  and 
when  they  arise,  and  counsel  families  in 
resolving  such  disputes  themselves. 


(4)  Facilitate  support  networks  among 
families  moving  to  nearby  areas,  to  the 
extent  families  express  a  desire  for  such 
networks. 

(5)  Provide  information  about 
educational  and  employment 
opportimities;  parenting  skills  classes, 
general  equivalency  diploma  (GED) 
classes,  and  other  such  services. 

5.  Class  Members  Who  Receive  a 
Desegregative  Voucher/Certificate 

Under  the  Final  Judgment  and  Decree. 
HUD  will  provide  to  class  members 
5,134  desegregative  housing 
opportunities,  over  a  seven-year  period. 
The  actual  placement  of  a  total  of  40 
class  members  in  Alba  (1),  Corrigan  (2), 
Fruitvale  (2),  Kirbyville  (8),  Mount 
Pleasant  (22),  Talco  (2),  and  Trinidad  (3) 
is  also  required  under  the  Final 
Judgment  Two  humdred  (200) 
desegregative  vouchers/certificates  will 
be  provided  in  the  first  year  of  the 
FHSC's  operation,  and  200  per  year 
thereaftffl'  for  the  following  four  years. 
The  class  members  who  receive  one  of 
the  desegregative  vouchers/certificates 
will  be  required  to  use  their  vouchers/ 
certificates  in  rental  housing  that 
constitutes  a  desegregative  opporttinity 
as  defined  in  the  Final  Judgment.  The 
FHSC  will  provide  to  the  class  members 
who  receive  a  desegregative  voucher/ 
certificate  counseling  services  and  other 
forms  of  assistance,  as  necessary,  to  aid 
them  in  locating  desegrraative  housing. 

Pursuant  to  1  IV.S.g.  oithe  Final 
Judgment  and  Decree,  FHSC  will  give 
each  class  member  written  notice,  every 
six  months,  in  a  form  and  distribution 
method  to  be  approved  by  HUD,  of  all 
HUD-assisted  and/or  HUD-subsidized 
low-income  housing  developments  in 
the  housing  markets  where  the  class 
member  resides  that  ofiisr  the  class 
members  a  desegregative  housing 
opportunity,  provide  notice  of  the  fidl 
address,  telephone  nimiber,  and  name  of 
the  person  responsible  for  accepting 
applications  for  the  development,  a 
short  description  of  the  type  of  housing 
offered  by  the  development,  and  the 
general  eligibility  requirements  for  the 
development.  The  FHSC  will  include  in 
the  Notice  to  class  members, 
information  about  the  mobility  program, 
and  the  opportuinities  available  through 
it. 

a.  PHA  Responsibilities.  The  receiving 
PHAs  will  be  awarded  1,000 
desegregation  certificates  and  vouchers 
to  be  used  toward  HUD's  obligation  to 
provide  5,134  desegregative  housing 
opportunities  to  Young  class  members; 
conduct  the  intake  and  initial  eligibility 
determination  of  applicants;  and 
conduct  any  required  Housing  Quality 
Standards  ("HQS")  inspections  of  imits. 
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The  1 .000  desegregative  vouchers/ 
certificates  are  for  the  exclusive  use  of 
class  members.  Certificates  or  vouchers 
obtained  by  receiving  PHAs  from  other 
East  Texas  Section  8  programs  through 
turnover,  recapture,  or  otherwise,  may 
be  provided  to  non-class  members  when 
required  by  HUD  under  subparagraph  c 
below. 

b.  Award  and  Tum-in  of 
Desegregative  Certificates.  Class 
members  who  initially  receive  a 
desegregative  voucher/certificate  will 
have  120  days  within  which  to  enter 
into  a  lease  for  a  unit  of  daaegragative 
housing  as  defined,  or.  if  the  FHSC  has 
failed  to  offer  a  unit  within  that  time. 
until  a  deMgregative  offer  is  in  fact 
received.  At  the  expiration  of  120  days, 
if  an  oBta  and  if  a  lease  has  not  been 
entered,  the  applicant  has  the  option  of 
continuing  to  search  for  housing  with 
no  restrictions  as  to  locations  for  an 
additional  sixty  days.  At  the  end  of  the 
sixty  day  period,  the  voucher/certificate 
would  revert  to  the  receiving  PHA 
(unless  it  grants  an  extension).  (HUD 
Headquarters  will  grant  the  necessary 
waivers  to  allow  the  receiving  PHA  to 
grant  an  extension  beyond  the  120  day 
maximum  currently  allowed  under 
HUD's  regulations.)  Should  the  class 
member  locate  in  a  minority 
neighborhood,  this  will  not  count 
toward  HUD'S  obligation  to  create  5.134 
desepegative  housing  opportunities. 

c.  Special  Procedures  for  Affirmative 
Action  Waiting  List  Initiatives.  HUD 
shall  provide  to  the  FHSC  the  name  and 
address  of  every  class  member  applicant 
who  Is  to  be  offered  a  certificate  and 
counseling  as  an  alternative  to  public 
housing  when  a  PHA  uses  an  affirmative 
action  waiting  list  procedure  that  has 
been  approved  by  the  Court  to  offer  the 
unit  that  would  otherwise  have  been 
offered  to  the  class  member,  to  a  white 
applicant  whose  name  is  listed  lower  on 
the  waiting  list.  Paragraph  III  of  tiie 
Final  Judgment  is  to  be  followed  when 
implementing  the  Affirmative  Action 
Waiting  List  initiatives.  When  a  class 
member  is  offered  a  certificate  or 
voucher  under  these  circumstances: 

(1)  The  class  member  is  to  be  made  an 
offer  of  alternative  housing  within  60 
days  of  the  date  on  which  the  public 
housing  unit  that  is  to  be  offered  to  a 
white  applicant  is  available  for 
assignment. 

(2)  The  class  member  must  be 
provided  the  Section  8  rental  voucher  or 
certificate  and  an  offer  of  a  unit  must  be 
made  within  120  days  from  issuance  of 
the  certificate  to  the  class  member  that 
meets  the  requirements  of  §  II.  7  of  the 
Final  Judgment  and  must  notify  HUD 
within  one  day  if  the  applicant  accepts 
the  offer. 


(3)  If  the  class  member  rejects  the 
ofiw  of  alternative  housing,  the  FHSC 
must  notify  HUD  within  one  day  of  the 
rejection,  state  the  reason(s)  for  the 
rejection,  and  provide  information  as  to 
the  location  of  the  rejected  unit  and 
evidence  of  its  availability. 

(4)  If,  after  1 20  days,  an  alternative 
housing  opportunity  has  not  been  found 
Cdt  the  cIms  member,  the  class  member 
may  opt  to  hold  the  certificate  for  up  to 
sixty  additional  days  and  to  search  for 
housing  on  her  or  his  own  without 
restriction  as  to  location.  (HUD 
Headquarters  will  grant  the  necessary 
waivers  to  allow  the  receiving  PHA  to 
grant  an  extension  beyond  the  120-day 
maximum  currently  allowed  under 
HUD's  regulations.) 

HUD  vviU  provide  the  FHSC  with  the 
name  and  address  of  every  non-class 
member  who  is  to  receive  a  Section  8 
rental  voucher  or  certificate  as  a  result 
of  the  implementation  of  the  Affirmative 
Action  Waiting  List.  The  FHSC  must 
instruct  the  receiving  PHA  to  issue  a 
Section  8  rental  voucher  or  certificate  to 
the  non-class  member  applicant  who 
held  the  highest  position  on  the  waiting 
list  and  who  would  otherwise  have  been 
offered  an  available  public  housing  unit 
but  for  the  advancement  of  a  class 
member  to  the  head  of  the  waiting  list 
for  that  unit  under  the  Affirmative 
Action  Waiting  List. 

d.  Priority  of  Offers.  The  FHSC  will 
offer  the  desegregative  certificates  to 
class  members  according  to  the 


following  priority: 
(1)  To  clai 


(1)  To  class  members  residing  in 
predominantly  African  American  low- 
rent  public  housing  projects; 

(2)  To  class  members  who  are  on  a 
waiting  list  for  low-rent  public  hmming 
as  of  March  30, 1995: 

(3)  To  class  members  who  apply  for 
low-rent  public  housing  subseiquent  to 
the  date  of  March  30, 1995. 

6.  The  FHSC  Shall  Encourage  and  Assist 
Class  Members  To  Make  Desegregative 
Moves  Within  the  Low  Income  Housing 
Program  and  to  Privately  Owned 
Assisted  Housing  Programs  Ptirsuant  to 
1 1V.5.e.  of  the  Final  Judgment 

The  FHSC  shall  develop  and 
implement  a  plan  to  refer  class 
members,  with  or  without  the  use  of 
Section  8  rental  vouchers  or  certificates, 
to  privately  o%iaied.  HUD-asai*ted,  or 
FmHA  housing  located  in  areas  which 
provide  a  desegregative  housing 
opportunity.  FHSC  shall  conduct 
outreach  to  the  landlords  and/or  owners 
of  all  such  HUD-assisted,  or  FmHA 
private  housing  providers  located  in 
aiees  which  provide  a  desegregative 
opportunity  and  other  Section  8  existing 
agencies,  to  encourage  participation  in 


the  FHSC-developed  referral  plan.  FHSC 
shall  monitor  the  performance  of  other 
Section  8  existing  agencies  in  the  36- 
county  area  in  this  regard,  and  shall  also 
develop  a  system  to  record  all  offers  of 
and/or  placements  of  class-members  in 
desegregative  bousing  by  other  Section 
8  agencies  in  East  Texas. 

7.  Information 

The  FHSC  shall  designate  specific 
personnel  to  respond  to  requests  for 
information  and  requests  for  assistance 
from  class  members  desiring  to  obtain  a 
desegregative  bousing  opportunity  as 
defined  in  the  Final  Judgment.  The 
assistance  to  be  provided  shall  include 
referrals  of  interested  class  membera  to 
public  housing  developments,  and  to 
programs  other  than  low  income  public 
housing,  that  offer  desegregative 
housing  opportunities  in  East  Texas. 

8.  Quarterly  Status  and  Annual 
Performance  Report 

The  FHSC  shall  provide  quarterly 
status  reports  on  significant  activities 
taken  under  the  requirements  of  the 
Final  Judgment  and  Decree.  HUD  will 
file  each  report  with  the  court  and  serve 
it  on  plaintiffs'  counsel  within  thirty 
days  of  the  end  of  the  quarter  covered 
in  the  report. 

The  FHSC  shall  submit  an  annual 
report  on  their  performance  of  their 
obligations  under  the  Final  Judgment 
and  Decree  to  the  plainti%,  with  a  copy 
to  go  to  the  Court  by  April  30th  of  each 
year. 

9.  HUD's  Right  To  Request  Information 

The  FHSC  will  collect  and  maintain 
the  data  necessary  to  monitor  the 
program  toward  providing  desegregative 
opportunities.  This  would  include:  (a) 
the  numbnr  of  class  members  seeking 
desegregated  housing  opportunities;  (b) 
evidence  of  each  family  (class  member) 
having  been  referred  to  at  least  three 
vacancies  in  desegregative  areas  in 
neighborhoods  selected  by  the  family; 
(c)  the  number  of  class  members 
actually  leasing  units  in  non-impacted 
neighborhoods;  (d)  the  number  and 
name  of  housing  providers  recruited 
into  the  program;  and  (e)  the  number  of 
class  members  assisted  and  number  of 
hours  staff  members  devoted  to  assisting 
families,  and  similar  data  as  HUD  may 
require.  The  FHSC  will  comply  with 
any  informational  requests  from  HUD 
that  HUD,  in  its  discretion,  makes  &t>m 
time  to  time  during  the  course  of  the 
program. 

C  Administrative  Requirements 

The  FHSC  shall  be  required  to  adhere 
to  the  following  three  administrative 
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requirements  in  performing  work  under 
this  award: 

1.  Submission  of  quarterly  progress 
reports  detailing  progress  made  in 
fulfilling  the  tasks  and  sub-tasks  in  the 
approvfid  Project  Management  Plan; 

2.  Distribution  of  an  Evaluation 
Questionnaire  to  all  persons, 
organizations,  agencies,  or  other  entities 
receiving  services,  participating,  or 
otherwise  involved  in  this  project  and 
submission  of  a  "Customer  Satisfaction 
Report"  semi-annually;  and 

3.  Preparation  of  a  final  report  in  a 
format  suitable  for  information  transfer, 
exchange  and  dissemination  to  other 
PHA's  communities,  or  other  entities 
interested  in  providing  such  services. 
The  final  report  should  detail  the  case 
study  of  East  Texas  Desegregation 
Counseling  Project  and  provide  insights 
and  recommendations  for  others  who 
may  wish  to  develop  similar  programs. 

D.  Monitoring 

The  FHSC  shall  monitor  the 
compliance  of  the  providers  of  low- 
income  housing  in  the  class  action  area 
(low-income  public  housing  and 
assisted  housing)  with  the  fair  housing 
laws  and  the  requirements  placed  upon 
the  providers  under  the  comprehensive 
plan  and  the  individual  desegregation 
plans  punuant  to  1 1V.S.c.  of  the  Final 
judgment  The  FHSC  shall  coordinate 
all  monitoring  activities  with  HUD. 

n.  Contenta  of  ApplicatioB 

A.  Eligible  Applicant 

1.  The  application  must  be  submitted 
by  an  NPO  and  must  include  all 
information  requested  in  this  section. 
Any  application  submitted  after  the  due 
date  or  that  does  not  contain  the 
required  information  may  be  rejected. 
The  NPO  must  submit  documentation  as 
a  part  of  the  application  that  verifies  the 
501(c)(3)  and/or  501(c)(4)  (IRS  Code) 
status  of  the  NPO  and  its  legal  authority 
to  operate  throughout  the  East  Texas 
area. 

2.  Corporate  documents.  The  NPO 
shall  provide  a  copy  of  its  Articles  of 
Incorporation. 

B.  Description  of  Activities  and  Costs 

It  is  to  an  NPO's  advantage  if  it 
describes  its  experiences,  if  any,  as 
requested  in  this  section.  In  the  case  of 
an  NPO  that  intends  to  use  one  or  more 
subcontractore,  the  NPO  must  also 
submit  the  qualifications  of  the 
subcontiacton  and  a  description  of  the 
work  to  be  performed  by  the 
subcontiacton.  In  the  case  of  a  newly 
formed  NPO,  the  NPO  may  substitute  a 
description  of  experience  and 
knowledge  of  its  principal  officers  and 


employees  where  a  description  of  its 
own  experience  is  requested  below. 

1.  Description  of  Experience 

The  NPO  must  submit  a  narrative 
description  of  its  experience  in  assisting 
lower-income  families  and/or  African- 
Americans  or  other  minorities  in  the 
search  for  housing.  The  NPO  should 
describe  its  working  knowledge  of 
HUD's  Section  8  programs,  as  well  as  its 
public  housing  and  assisted  housing 
programs.  The  NPO  should  include  a 
list  of  its  projects  over  the  last  two  yeare 
that  are  relevant  to  this  proctirement 
action.  HUD  reserves  the  right  to  request 
information  from  any  source  so  named. 

2.  Knowledge  of  Fair  Housing  and 
Mobility  Experience 

The  NPO  must  submit  a  narrative 
description  of  its  knowledge  of,  and 
experience  in  assisting  African- 
Americans  with  fair  housing  as  well  as 
monitoring  providers  for  violations  of 
the  fair  housing  laws.  The  narrative 
should  specifically  address  the  NPO's 
knowledge  of  the  rental  market  in 
racially  non-impacted  areas  and  the 
barriers  that  limit  access  to  that  housing 
by  lower-income  minority  persons.  The 
NPO  shall  also  describe  its  experience 
with  mobility  activities. 

3.  Description  of  Organizational 
Capacity 

The  NPO  must  submit  a  narrative 
description  of  its  capability  and 
capacity  to  handle  a  project  of  this 
scope.  The  narrative  is  to  include  a  list 
of  current  federally  funded  activities. 
The  NPO  should  provide  an 
organizational  chart  of  key  personnel  to 
be  involved  in  each  activity  under  the 
agreement,  and  the  percentage  of  time 
that  they  will  devote  to  each  activity. 
The  NPO  should  include  resumes, 
references,  or  other  documents  that 
show  that  key  persoimel  have 
experience  in  the  tasks  described  in  the 
"Scope  of  Work",  the  Final  Judgment 
and  Decree,  and  applicable  individual 
desegregation  plans.  If  the  NPO  plans  to 
utilize  subcontractors,  consultants  or 
other  agents,  it  should  provide  the  same 
information  with  respect  to  them. 

4.  Management  Plan  (Includes  Proposed 
Costs) 

A  management  plan  as  described 
below,  particularly  as  the  plan  pertains 
to  the  evaluation  rating  factors  set  out  in 
Section  m.  A.  of  this  RFP,  shall  be 
submitted  as  part  of  each  NPO's 
proposal.  A  detailed  narrative  of  a 
management  plan  to  carry  out  the 
programs  as  outlined  in  the  Final 
Judgment  and  Decree  and  this  RFP  will 
be  delivered  to  the  HUD's  local  Field 


Office  within  15  days  after  die  contract 
is  awarded.  The  PUm  will  include: 

1.  Detailed  and  sequential  list  of  tasks 
(and  sul>-task8,  if  appropriate),  liy 
quarter,  necessary  to  accomplish  the 
work  specified  in  the  NOFA; 

2.  The  methodology  to  be  used  in 
accomplishing  each  task  and  sub-task; 

3.  A  list  of  the  staff  or  subcontiacton, 
consultants  or  other  agents  who  will 
perform  each  task/subtask,  including 
their  hourly  rates  and  the  number  of 
houn  per  individual  to  be  charged  to 
each  task/subtask; 

4.  Other  direct  costs  (e.g.,  travel,  etc.) 
for  each  task/subtask; 

5.  Indirect  costs  (e.g.,  projected  site 
and  rental  cost  of  office  space  and 
mobile  unit,  if  applicable,  telephone, 
postage,  printing,  etc.)  for  each  task/ 
sahUak; 

6.  Any  other  costs  (general  and 
administrative  oveiliead)  to  be  charged 
and  the  method  for  allocating  such 
costs; 

7.  Internal  financial  management  and 
overaight  procediures  and  policies; 

8.  When  each  task/sub-task  and 
establishment  of  financial  oversight 
procedures  will  be  accomplished; 

9.  Staff  and  organization  (including  an 
organizational  flow-chart);  and  (10)  the 
support  that  is  expected  to  be  required 
from  HUD  and  its  contract 
administrator. 

The  costs  may  be  more  detailed  than 
is  specified  above*  but  may  not  be  less 
detailed.  In  reviewing  the  proposals, 
HUD  shall  consider  the  breakdown  of 
the  work,  the  list  of  tasks,  and  the  level 
of  effort  and  qualifications  of  staff  and 
subcontractore  and  other  resources  as 
demonstrations  of  the  NPO's 
underatanding  of  the  work  described  by 
the  NOFA.  Only  costs  that  are  detailed 
in  the  proposal  will  be  eligible  for 
billing  and  reimbursement  The  final 
management  plan  will  be  submitted  by 
HUD  to  the  Court  for  approval. 

C.  Deficient  Proposals  for  FHSC 

A  proposal  will  be  deemed 
technically  ineligible  if: 

1.  It  does  not  frilly  adhere  to  the 
guidelines  established  herein,  including 
budgetary  requirements; 

2.  The  complete  proposal  is  not 
received  by  the  deadline; 

3.  A  comprehensive  line  item  budget 
is  not  included; 

4.  The  project  budget  for  costs 
charged  against  fands  exceeds  $500,000; 
or 

5.  Unsigned  proposal  or  certification 
forms  are  submitted. 

6.  The  proposal  does  not  include 
lettera  of  commitment  from  the 
subcontiacton. 
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m.  Factor*  for  Award 

A.  Evaluating  Rating  Faeton 

HUD  will  use  the  following  criteria  to 
evaltiate  proposals  received  in  response 
to  this  RFP.  In  all  cases,  the  number  of 
points  stated  represents  the  maximum. 
In  the  actual  scoring,  any  given  proposal 
may  receive  less  than  the  maximum  for 
each  category,  based  on  an  evaluation  of 
competing  proposals. 

1.  Familiarity  with  housing  mobility 
counseling  and  HUD  housing  programs 
(30  points). 

a.  Demonstrated  work  experience 
with  hir  housing  mobility  counseling  of 
lower  income  and  minority  families. 
(10) 

b.  Demonstrated  work  experience 
with  HUD's  Section  8.  public  bousing  or 
privately  owned  assisted  housing 
programs.  (10) 

c.  Demonstrated  work  experience  in 
coordinating  resources  and  activities 
provided  by  a  variety  of  government, 
private  sector  agencies,  and 
oiganixations  for  providing  housing 
and/or  fair  housing  law  enforcement 
support.  (10) 

2.  Knowledge  of  fair  housing  laws  and 
mobility  experience.  (25  points) 

a.  Demonstrated  record  of 
participation  in  fair  housing  activities, 
particularly  with  respect  to  low  income 
nmilies  and  racial  or  ethnic  minorities 
and  monitoring  providers  of  low-income 
housing  for  violations  of  the  fair 
housing  laws.  (10) 

b.  Demonstrated  knowledge  of  and 
experience  in  mobility  services  for 
African-American  tenants.  (10) 

c.  Experience  in  rental  markets  in 
racially  non-impacted  areas.  (5) 

3.  Organizational  capacity.  (20  points) 

a.  Demonstrated  capability  and 
capacity  of  the  non-profit  organization 
to  effectively  manage  a  grant  of  this 
scope.  (10) 

b.  Dnnonstrated  capability  of  the  non- 
profit's key  personnel,  including 
officers,  employees,  partners, 
subcontractors,  consultants  and  other 
agents  to  accomplish  the  work 
responsibilities  of  the  FHSC.  (10) 

4.  Quality  of  Propoeal.  (25  points) 
a.  Extent  to  which  the  proposal 

demonstrates  an  understanding  of  the 
Final  Judgment  and  Decree,  the 
applicable  individual  desegregation 
plans,  and  this  RFP.  and  the  extent  to 
which  the  proposal  proposes  a  leallstic 
approach  to  all  the  work  requiremaots 
that  meet  the  conditions  of  the  Final 
Judgment  and  Decree.  In  rating  this 
factor.  HUD  will  consider  such  activities 
as  the  proposed  number  of  desegregated 
housing  opportunities  to  be  craatedwith 
tenant-baMd  assistance,  the  degree  of 
coordination  with  public  housing 


agencies  to  expand  desegregated 
housing  opportunities  in  each 
community,  the  types  and  level  of  effort 
to  provide  tenant  counseling  and 
outreach  to  owners,  and  the  expected 
number  of  families  to  be  counseled  and 
placed  in  a  unit  that  is  not  located  in  an 
area  of  minority  concentration.  (15) 

b.  Completeness  and  acceptability  of 
the  overall  proposal  and  specific 
methods,  procedures  and  steps  as 
outlined  in  the  Management  Plan.  In 
rating  this  Csctor,  HUD  will  consider 
such  Cactors  as  the  adequacy  of  the 
staffing  and  other  resources  devoted  to 
completing  the  tasks  outlined  in  this 
NOFA,  direct  and  indirect  costs  for  the 
various  subtasks,  and  methods  for 
completing  the  tasks  outlined  in  the 
NOFA.  (10) 

B.  Certifications 

Each  proposal  must  contain  an 
original  and  five  copies  of  the 
certifications  identified  below.  Each 
certification  must  tw  signed  by  the  Chief 
Executive  Officer  of  the  applicant 
organization  unless  otherwise  noted. 
The  Proposal  packet  referenced  at  the 
beginning  of  the  NOFA  contains  the 
certification  formats  for  the  Certification 
Regarding  Drug-Free  Workplace 
Requirements,  Certification  Regarding 
Lobbying,  and  the  Equal  Opportimity 
Certification. 

1.  Drug-five  Workplace  Certification. 
Thm  non-profit  organization  must  certify 
that  it  will  provide  a  drug-free 
workplace  and  comply  with  the  drug- 
free  workplace  requirements  at  24  CFR 
part  24.  subpart  F. 

2.  Certification  regarding  Lobbying 
pursuant  to  Section  319  of  the 
Department  of  the  Interior 
Appropriation  Act  of  1989,  generally 
prohibiting  use  of  appropriated  funds 
for  lobbying. 

3.  Certification  of  no  outstanding 
violations  of:  Title  VI  of  the  Qvil  RighU 
Act  of  1964  (42  U.S.C.  2000d)  and 
regulations  pursuant  thereto  (24  CFR 
part  1):  the  Fair  Housing  Act  (42  U.S.C 
3601-19):  Executive  Order  11063,  as 
amended  by  Executive  Order  12892  and 
HUD  regulations  (24  CFR  part  107); 
Section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C  794)  and  regulations 
issued  pursuant  thereto  (24  CFR  part  8); 
Title  n  of  the  Americans  with 
Disabilities  Act  of  1990  (and  applicable 
regulations  at  28  CFR  Part  36):  the  Age 
Discrimination  Act  of  1975  (42  U.S.C 
6101-07)  and  regulations  issued 
pursuant  thereto  (24  CFR  part  146); 
Executive  Order  11246  and  all 
r^ulations  issued  pursuant  thereto  (41 
CFR  Chapter  60-1);  Section  3  of  the 
Hoiuing  and  Url>an  Development  Act  of 


1968  (12  U.S.C.  1701U)  and  regulations 
pursuant  thereto  (24  CFR  part  135). 

4.  Conflicts  of  Interest.  The  non-profit 
organization  shall  provide  a  statement 
which  describes  all  relevant  facts 
concerning  any  past,  present  or 
currently  planned  interest  (financial, 
contractual,  organizational,  or 
otherwise)  relating  to  the  work  to  be 
performed  which  could  present  a 
possible  conflict  of  interest  with  respect 
to:  (a)  Being  able  to  render  impartial, 
technically  sound,  and  ob)ective 
assistance  or  advice;  or  (b)  being  given 
an  unfair  competitive  advantage.  The 
non-profit  organization  shall  describe  its 
current  and  past  relationship  with  HUD 
as  it  relates  to  a  possible  conflict  of 
interest  in  carrying  out  the  coimseling 
program. 

Such  conflict  could  arise  when  any 
employee,  officer  or  agent  of  the  PHA. 
HUD  or  plaintifb'  counsel;  any  member 
of  his  or  her  immediate  family,  his  or 
her  partner,  or  organization  which 
employs  or  is  about  to  employ  any  of 
the  above  has  a  financial  or  other 
interest  in  the  NPO  that  is  selected. 

C.  Cost  Factor 

Cost  %vill  become  relevant  in  the  case 
of  a  tie  score  in  the  technical  part  of  the 
evaluation,  as  stated  under  "Contract 
Award"  below.  It  is  the  goal  of  the  Final 
Judgment  to  provide  high  quality 
services  that  will  contribute 
substantially  to  the  desegregation  of  all 
federally  assisted  housing  in  East  Texas. 
It  is  expected  that  the  costs  of  each  task 
and  sub-task  will  be  addressed  in  the 
proposal,  including  the  costs  for  sub- 
contractors, etc.  HUD  reserves  the  right 
to  reject  any  proposal  that  does  not 
adequately  reflect  costs. 

D.  Contract  Award 

In  the  event  that  the  proposals  are  not 
sufficienUy  complete  to  award  the 
contract,  HUD  may  request  additional 
information  from  the  highest  scoring 
applicants  in  order  to  make  a  final 
decision.  The  additional  information 
will  be  considered  by  HUD  in 
establishing  the  final  score  for  each 
NPO.  Award  will  be  made  to  the  NPO 
whose  proposal  has  the  highest  score.  In 
the  event  two  or  more  otfnrors  have  tied 
scores,  cost  efficiency — i.e..  the  extent  to 
which  the  NPO  has  a  plan  that  will 
accomplish  the  most  desegregative 
placements  of  all  kinds  within  the 
established  financial  parameters — ^will 
be  the  determining  fKtor. 

E.  Approval  by  HUD  and  Court  Review 

Notwithstanding  the  foregoing,  a 
contract  shall  not  be  entered  into  for  the 
FHSC  without  the  express  written 
approval  by  HUD  of  the  entity  and 


application  selected,  and  of  the  contract 
with  such  entity.  The  initial  and  any 
subsequent  HUD  decisions  to  enter  into 
a  contract  with  an  NPO  and  the  initial 
and  any  subsequdnt  HUD  approvals  of 
the  proposal  selected  and  of  the  contract 
with  the  NPO  are  subject  to  judicial 
review  by  motion  of  the  plaintiCEs  under 
]  IV.6.  of  the  Final  Judgment  and 
Decree. 

In  the  United  States  District  Court  for 
the  Eastern  District  of  Texas  Paris 
Division  Lucille  Young,  et  al..  Plaintiffs, 
v.  Henry  G.  Cisneros,  et  al..  Defendants. 
IP-80-8-CA.  Final  Judgment] 

Final  Judgment  and  Decree 

In  1985,  defendants  in  the  above- 
entiUed  and  numbered  civil  action  were 
found  liable  for  knowingly  and 
continually  maintaining  a  system  of 
segregated  housing  in  a  thirty-six  county 
area  of  East  Texas  in  violation  of  the 
constitutional  and  civil  rights  of  a  class 
of  African- Americans.  Young  v.  Pierce 
628  F.  Supp.  1037  (E.D.  Tex.  1985).  An 
interim  injunction  issued  in  this  action 
in  1988.  Young  v.  Pierce.  685  F.  Supp. 
986  (E.D.  Tex.  1985).  Such  interim 
injunction  was  amended  by  order  of  this 
court  in  1990.  Order  for  Further  Relief, 
September  10, 1990.  After  e^ensive 
briefing  by  the  parties  and  a  hearing  on 
the  plaintiffs'  motion  for  final  remedy, 
it  is  Ordered,  Adjudged,  and  Decreed 
that  the  Honorable  Henry  G.  Cisneros,  as 
Secretary  of  the  Department  of  Housing 
and  Urban  Development  ("HUD"),  his 
officers,  agents,  servants,  employees, 
successors,  and  all  persons  in  active 
concert  or  participation  with  them  shall 
be,  and  are  hereby,  Permanentiy 
Enjoined,  either  directiy.  or  through 
contractual  or  other  arrangements,  to 
take  the  actions  necessary  to  effectuate 
the  relief  decreed  by  the  provisions  of 
this  Final  Judgment  and  Decree,  as 
follows: 

1.  The  individual  desegregation  plans 
and  the  individual  desegregation  plan 
amendmenU  for  each  Public  Housing 
Authority  ("PHA")  submitted  by  the 
Department  of  Housing  and  Urban 
Development  ("HUD")  are  hereby 
approved,  subject  to  the  modifications 
contained  in  this  judgment  and  decree. 
As  used  herein,  "individual 
desegregation  plan"  or  "desegregation 
plan"  includes  both  the  original, 
individual  desegregation  plan  filed  by 
HUD  for  a  particular  PHA  and  the 
individual  plan  amendment  filed  by 
HUD  for  that  PHA.  Within  ninety  days 
from  the  issuance  of  this  judgment  and 
decree  HUD  shall  re-file  the  individual 
desegregation  plans,  which  shall  fully 
incorporate  the  amendments  to  such 
plans,  in  order  that  a  fully  integrated 
plan  for  each  PHA  wall  be  on  file. 
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2.  The  desegregation  plans  shall  be 
implemented  and  interpreted  in  a 
manner  consistent  with  the  applicable 
provisions  of  HUD's  East  Texas 
Comprehensive  Desegregation  Plan 
("Comprehensive  Plan")  and  with  the 
provisions  of  this  judgment  and  decree. 
HUD  shall  discharge  all  duties  imposed 
upon  HUD  by  the  terms  of  the 
Comprehensive  Plan  and  by  the 
provisions  of  this  judgment  and  decree. 
In  the  event  of  any  inconsistency  or 
conflict  between  the  provisions  of  this 
judgment  and  decree  and  the  provisions 
of  either  the  Comprehensive  Plan  or  the 
desegregation  plans,  the  provisions  of 
this  judgment  and  decree  shall  be 
controlling. 

3.  All  orders,  including  the  interim 
injunction  previously  issued  in  this 
action,  shall  be  in  full  force  until  HUD 
attains  unitary  status,  as  defined  in  this 
judgment  and  decree,  and  judicial 
supervision  ends  in  accordance  with 
this  judgment  and  decree.  All  previous 
orders  entered  in  this  action  shall  be 
interpreted  in  a  manner  consistent  with 
this  judgment  and  decree.  In  the  event 
of  any  inconsistency  or  conflict  between 
the  provisions  of  this  judgment  and 
decree  and  the  provisions  of  any  earlier 
order,  the  provisions  of  this  judgment 
and  decree  shall  be  controlling. 

4.  All  provisions  of  this  judgment  and 
decree  shall  require,  or  be  construed  as 
requiring,  compliance  with  federal 
statutes  as  they  now  exist,  or  as  they 
may  be  amended  or  enacted. 

/.  Physical  Improvement  to  Projects  and 
Neighborhoods 

1.  Financial  assistance  for  physical 
improvements  specified  in  the 
desegregation  plans  shall  be  provided 
by  HUD  or,  in  the  case  of  neighbcniiood 
improvements  receiving  finanrjal 
assistance  under  the  Community 
Development  Block  Grant  Small  Qties 
Program  ("CDBG  Small  Cities 
Program"),  by  the  State  of  Texas,  within 
seven  years  of  the  date  of  this  jud^ent 
and  decree.  The  review  and  approval 
process  for  applications  for  financial 
assistance  shall  be  conducted  in 
accordance  with  all  applicable  laws  and 
regulations,  including  the  rules 
governing  competitive  prograaos,  where 
appropriate. 

2.  Each  such  physical  improvement 
shall  be  completed  as  soon  as  is  feasible 
and  practicable  after  approval  and 
funding  and,  in  no  event,  shall  the  time 
period  for  the  completion  of  any  such 
physical  improvement  exceed  a  period 
of  three  years  from  the  date  upon  which 
the  application  is  approved  and  funded. 
With  respect  to  neighboihood 
improvements  being  carried  out  by  a 
mtmicipal  government  %vith  financial 


assistance  imder  the  Community 
Development  Block  Grant  Program 
("CDBG  program"),  it  shall  be  the 
responsibility  of  HUD  to  take  all 
appropriate  actions  within  HUD's 
control  to  obtain  completion  of  those 
neighborhood  improvements  within  the 
time  periods  specified  herein. 

3.  If  any  municipal  government  fails 
to  take  an  action  necessary  to  complete 
the  neighborhood  improvements 
specified  in  the  PHA's  desegregation 
plan,  HUD  shall  take  appropriate  action 
in  accordance  with  the  r^ulations 
governing  the  CDBG  program.  These 
actions  may  include  (i)  enforcement 
mechanisms  available  to  HUD  under  its 
obligation  affirmatively  to  further  fair 
housing  and  (11)  causing  the  PHA  to 
institute  against  the  mimicipal 
government  enforcement  baised  on  the 
municipality's  violation  of  the 
cooperation  agreement  between  the 
PHA  and  the  municipality. 

4.  If  any  PHA  fails  to  take  an  action 
necessary  to  complete  the  physical 
improvements  specified  in  the  PHA's 
desegregation  plan,  HUD  shall  take 
appropriate  eniforcement  action  against 
the  PHA.  These  actions  may  include  one 
or  more  of  the  actions  described  in  the 
Comprehensive  Plan  at  p.  20  for  dealing 
with  the  failure  of  a  PHA  to  follow  its 
desegregation  plan. 

5.  Where  HUD  has  required 
improvement  of  neighborhood 
conditions  as  part  of  the  desegregation 
remedy  for  a  PHA,  HUD  shall  cause  that 
PHA  and  the  responsible  municipality 
to  enter  into  a  memorandum  of 
understanding  under  which  the 
municipality  agrees  to  carry  out  the 
required  neighborhood  improvements. 
Each  such  memorandum  of 
understanding  shall  identify  die 
neighborhood  conditions  to  be  corrected 
or  upgraded  and  describe  the  work  to  be 
done  in  carrjring  out  such  correction  or 
upgrading.  If  such  work  requires 
funding  under  the  CDBG  Program,  the 
memorandum  of  understanding  shall 
also  contain  a  preliminary  cost  estimate 
for  the  reqtiired  work.  AU  such 
memoranda  of  imderstanding  shall  be 
entered  into  by  the  PHAs  and  \^i 
respective  municipalities  no  later  than 
Jufy  1, 1995.  All  such  memoranda  of 
understanding  shall  be  suboutted  for  the 
approval  of  tlM  cowt.  Upon  approval  hy 
the  court,  the  mfiniiwamliiiii  of 
understanding  between  a  PHA  and  a 
municipality  shall  define  the  fiill  extent 
of  the  obligation  to  correct  or  upgrade 
neighborhood  conditiens  in  that  PHA 
and  in  that  miuicipality. 

6.  In  approving  ^^lications  for  the 
funding  of  physical  improvements,  or 
the  provision  of  amenities,  to  low-rent 
public  bousing  projects  in  the  rlnitf 
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action  area.  HUD  shall,  to  the  extent 
consistent  with  applicable  statutory  and 
regulatory  requirements,  give  priority  to 
the  funding  of  applications  for  maldng 
such  improvements,  or  providing  such 
improvements,  to  racially  identifiable 
African- /Vmerican  proiects.  I.e..  low-rent 
public  housing  projects  in  which 
seventy-five  percent  (75%)  or  more  of 
the  residents  are  African- Americana. 

7.  The  amended  individual 
desegregation  plans  require,  and  the 
comprehensive  plan  contemplates, 
certain  physical  improvements  which 
include,  inter  alia,  the  provision  of  air 
conditioning  equipment,  laundry 
bcilities,  community  centers,  and 
playgrounds.  Plaintifb  additionally  seek 
the  provision  of  carpeting,  dishwashers, 
a  utility  allowance  to  account  for  the 
reasonable  use  of  air  conditioning,  and 
garbage  disposals  in  predominately  and 
historically  African-American  projects. 
Moreover,  plaintifb  identify  other 
conditions  present  at  predominately  and 
historically  African-American  projects 
that  are  not  present  at  the  historically 
and  predominantly  white  projects, 
including  inadequate  security  and 
maintenance. 

HUD  shall  satisfy  the  obligations  of 
the  individual  desegregation  plans  as 
they  pertain  to  amenities  and  services. 
In  addition  to  those  amenities  and 
services  required  by  the  Individual 
desegregation  plans.  HUD  shall  provide 
the  amenities  and  services  available  in 
any  of  the  historically  and 
predominantly  white  projects  at  the 
historically  and  predominately  African- 
American  projects  of  like  or  similar  kind 
within  the  PHA.  The  amenities  and 
services  required  at  the  non-elderly 
family  units  at  historically  and 
predominately  African-American 
projects  in  a  given  PHA  are  to  be 
determined  by  evaluating  the 
historically  and  predominately  white 
non-elderly  family  units  within  the 
same  PHA.  For  example.  HUD  must 
ensure  that  the  historically  and 
predominately  African-American  non- 
elderly  hmily  units  include  carpeting  if 
a  historically  and  predominately  white 
non-elinrly  family  unit  includes 
carpeting.  Moreover,  both  projects  shall 
be  staffed  with  maintenance  persoimel 
in  equal  numbers  or  such  numbers  as 
necessary  to  maintain  the  premises  in 
substantially  similar  condition. 

n.  Creation  of  Detegregaied  Housing 
Opportunities 

1.  Within  seven  years  from  the  date  of 
this  judgment  and  decree.  HUD  shall 
create  a  total  of  5.134  desegregated 
housing  opportuaittaa  for  elderly  and 
non-elderly  claas  mamheia  in  non- 
minority  census  blocks  In  the  class 


action  area.  Desegregated  housing 
opportiinities  shall  be  ofCared.  first,  to 
class  members  residing  in 
predominately  African-American  low- 
rent  public  housing  projects,  second,  to 
class  members  who  are  on  a  waiting  list 
for  low-rent  public  housing  as  of  the 
date  of  this  judgment  and  decree,  and. 
third,  to  class  members  who  apply  for 
low-rent  public  bousing  subsequent  to 
the  date  of  this  judgment  and  decree. 
■  2.a.  The  term  "non- minority  census 
block"  is  defined  in  accordance  with  the 
"V4  mile  radius"  methodology  described 
in  the  report  of  the  East  Texas 
Demographic  and  Mapping  Analysis 
conducted  by  George  Galster  of  the 
Urban  Institute  under  a  contract  with 
HUD  (DefiandanU'  Exhibit  116).  A  given 
censiu  block  shall  be  regarded  as  a  non- 
minority  census  block,  if  the  area 
consisting  of  the  given  census  block, 
plus  all  census  blocks  within  the  PHA 
jurisdiction  whose  centroids  lie  within 
a  V«  mile  radius  of  the  centroid  of  the 
given  censtis  block  (i)  haa  a  percentage 
of  white  population  of  more  than  eighty 
percent  (80%).  or  (ii)  has  a  percentage 
of  white  population  greater  than  100%. 
minus  the  PHA  jurisdiction's  overall 
percentage  of  African-American    • 
population,  b.  Notwithstanding 
subsection  n.2.a..  a  census  block  will 
not  be  regarded  as  a  non-minority 
census  block,  if  (i)  more  than  fifty 
percent  (50%)  of  the  African- Americans 
Uving  in  the  area  described  by  the  V« 
mile  radius  methodology  are 
concentrated  in  individual  census 
blocks  with  more  tiian  eighty  percent 
(80%)  African- American  population,  or 
(ii)  the  population  of  the  area  described 
by  the  V*  mile  methodology  is  more 
than  forty  percent  (40%)  African- 
American  or  (iii)  geographic, 
demographic,  or  social  nicton. 
inclumng  proximity  to  racially 
impacted  areas  or  isolation  from 
population  centers  or  community 
services,  indicate  that  the  census  block 
should  be  regarded  to  be  in  a  racially 
impacted  area. 

3.  To  the  maximum  extent  feasible 
and  practicable.  HUD  shall,  through  the 
use  of  tenant-based  bousing  assistance, 
create  within  each  PHA  jurisdiction,  the 
number  and  type  (elderly  and  non- 
elderly)  of  desegregated  housing 
opportunities  which  HUD  has 
determined  to  be  needed  within  each 
particular  PHA  jurisdiction,  as  indicated 
in  Defendanto'  Hearing  Exhibit  No.  110. 
Table  1. 

4.  If  the  number  of  desegregated 
housing  opportunities  needed  within  a 
particular  PHA  cannot  be  created 
through  the  use  of  tenant-based  housing 
assistance,  that  PHA's  unmet  need  shall 
be  satisfied  by  offering  class  members 


residing  within  that  particular  PHA  a 
desegregative  housing  opportimity 
located  in  an  adjacent  jurisdiction.  Such 
adjacent  jurisdiction  can  be  no  more 
than  thirty-five  miles  from  the  PHA  and 
must  be  accessible  from  the  PHA  by 
adequate  and  feasible  highway  links  and 
public  transportation. 

5.  If  the  number  of  desegregated 
housing  opportunities  needed  within  a 
particular  PHA  cannot  be  created 
through  the  use  of  tenant-based  housing 
assistance,  either  within  the  PHA 
jurisdiction  or  an  adjacent  jurisdiction, 
the  HUD  shall,  to  the  maximum  extent 
feasible  and  practicable,  and  consistent 
with  all  statutory  and  regulatory 
requirementa.  satisfy  that  PHAs  unmet 
need  for  desegregated  hoiuing 
opportunities  through  the  use  of  project- 
based  Section  8  existing  housing 
certificates  and  vouchera. 

6.  If  the  number  of  desegregated 
housing  opportunities  needed  within  a 
particular  PHA  cannot  be  created 
through  the  use  of  either  tenant-based  or 
project-based  Section  8  housing 
assistance,  then  that  PHA's  unmet  need 
shall  be  satisfied  through  the  creation  of 
desegregative  housing  opportunities 
anywhere  within  the  class  action  area. 

7.  HUD  shall  be  given  credit  for  the 
creation  of  a  desegregated  housing 
opportunity  if: 

a.  A  class  member  has  been  provided 
by  HUD  with  a  desegregative  housing 
voucher  or  housing  certificate.  A 
desegregative  bousing  voucher  or 
housing  certificate  is  a  Section  8 
existing  housing  certificate  or  housing 
voucher,  limited  for  the  first  120  days  to 
use  in  non-minority  census  blocks. 

b.  The  class  member  is  offisred 
mobilify  counseling  to  assist  the  class 
member  to  locate  an  appropriate 
housing  unit. 

c.  The  class  member  has  been  referred 
by  the  mobilify  counseling  service  to  a 
landlord  who  is  willing  to  accept  the 
class  member's  certificate  or  voucher  for 
the  rental  of  a  housing  unit 

d.  The  housing  unit  offered  by  the 
willing  landlord  is  located  in  a  non- 
minorify  census  block. 

e.  The  unit  ofiisred  by  the  willing 
landlord  meeta  the  applicable  Section  8 
existing  housing  quality  standards  in  24 
CFR  Sec.  882.109.  and  contains  an 
appropriate  number  of  bedrooms  for  the 
particular  applicant's  femily  size  and 
composition. 

f.  The  unit  ofiiared  by  the  willing 
landlord  is  located  outside  an  area 
where  a  reasonable  African- American 
would  perceive  significant  racial 

hostility. 

g.  There  must  be  no  legitimate  basis 

for  the  class  member  to  refuse. the 
offered  unit  Legitimate  reasons  to 


rafiise  an  offer  are  limited  to  remoteness 
to  jobs  or  day  care  and  lack  of  adequate 
and  feasible  transportation.  The  burden 
is  on  the  applicant  to  demonstrate  that 
the  proffered  reason  is  legitimate.  The 
special  master,  or  some  designated 
representative  of  the  special  master, 
shall  make  the  initial  determination  as 
to  whether  the  applicant  has  carried  his 
or  her  burden  in  this  regard. 

8.  HUD  shall  also  receive  credit  for 
the  creation  of  a  desegregated  housing 
opportunify,  whenever  a  class  member 
who  has  been  provided  with  a 
desegregative  housing  certificate  or 
housing  voucher  accepta  an  offer  of  a 
housing  unit  located  in  any  non- 
minorify  census  block  in  the  class 
action  area,  or  in  any  other  non- 
minorify  area,  but  the  unit  was  not 
obtained  through  a  referral  from  the 
housingmobilify  service. 

9.  HUD  shall  receive  credit  for  the 
creation  of  a  desegregated  housing 
opportimify,  if  a  class  member  is 
referred  by  the  mobilify  coiuiseling 
service  to  a  landlord  willing  to  rent  the 
class  member,  with  or  without  the  use 
of  a  Section  8  housing  certificate  or 
voucher,  a  suitable  housing  unit  in  a 
privately  owned.  HUD-assisted  and/or 
HUD-subsidized  housing  development, 
or  in  a  housing  development  assisted  or 
subsidized  by  the  Farmere  Home 
Administration,  provided  that  the 
offered  housing  unit  meets  the  location 
requirementa  set  forth  in  Paragraph 
II.7.d.,  above,  and  provided  that  the 
African- American  occupancy  of  the 
project  in  which  the  unit  is  located  does 
not  exceed  fiffy  percent  (50%). 

10.  HUD  shall  also  receive  credit  for 
the  creation  of  a  desegregated  housing 
opportunity  whenever  a  class  member, 
with  or  without  the  use  of  Section  8 
housing  certificate  or  voucher,  accepts 
an  offer  of  a  housing  unit  in  a  privately 
owned.  PfUD-assisted  and/or  HUD- 
subsidized  housing  development,  or  in 
a  housing  development  assisted  or 
subsidized  by  the  Farmers  Home 
Administration,  where  (i)  the  housing 
tmit  is  located  in  any  non-minorify 
census  block  in  the  class  action  area,  or 
in  any  other  non-minority  area,  (ii)  the 
African-American  occupancy  of  the 
project  in  which  the  unit  is  located  does 
not  exceed  fiffy  percent  (50%)  and  (iii) 
the  unit  was  not  obtained  through  a 
referral  from  the  housing  mobility 
service. 

11.  The  mobilify  services  referred  to 
above  shall  be  provided  by  the  Fair 
Housing  Services  Center,  a  private,  non- 
profit organization  to  be  established  and 
funded  by  HUD  for  a  five-year  period, 
as  set  forth  below. 

12.  The  ?Bis  Housing  Services  Center 
shall  administer  the  desegregative 
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Section  8  housing  vouchers  and 
certificates  under  contract  with  one  or 
more  PHAs. 

m.  Elimination  or  Reduction  of  Racially 
Identifiable  Low-Rent  Public  Housing 
Projects 

1.  If  the  individual  desegregation  plan 
for  a  particular  PHA  does  not  require 
the  use  of  any  of  the  Waiting  List 
Initiatives,  that  specific  PHA  shall 
continue  to  use  a  race-conscious  tenant 
selection  assignment  plan  in  conformity 
with  the  requirementa  of  Paragraph  2  of 
the  Interim  Injunction  entered  in  this 
action  on  March  3, 1988. 

2.  Any  particular  Waiting  List 
Initiative  specified  in  an  individual 
desegregation  plan  shall  be  fiilly 
implemented  by  the  PHA  within  six 
months  of  the  date  of  this  judgment  and 
decree.  Any  PHA  that  is  required  to 
implement  a  Waiting  List  Initiative  shall 
also  continue  to  use  a  race-conscious 
tenant  selection  assignment  plan  in 
conformity  with  the  requirementa  of 
Paragraph  2  of  the  Interim  Injunction 
entered  in  this  action  on  March  3, 1988. 
HUD  shall  provide  any  and  all 
assistance  to  the  PHA  necessary  to 
implement  the  Waiting  List  Initiative, 
such  as  the  drafting  of  detailed 
instructions  to  guide  the  PHA  in  the 
implementation  of  the  Waiting  List 
Initiative,  and  the  preparation  of 
interagency  agreemente  required  for  the 
Cross-Listing  Initiative,  the  Merged 
Waiting  List  Initiative,  the  Area- Wide 
Waiting  List  Initiative  and  the  Housing 
Opportunities  Waiting  List  Initiative. 

3.  If  any  Waiting  List  Initiative,  such 
as  the  Affirmative  Action  Waiting  List 
Initiative,  employs  race-conscious 
practices  for  the  selection  of  tenante  for 
assignment  to  a  low-rent  public  housing 
project,  an  offer  of  alternative  housing 
shall  be  made  to  any  class  member  who 
would  otherwise  have  been  offered  a 
luiit  in  the  project  but  for  the  need  to 
achieve  a  desired  racial  balance  in  the 
project  within  sixty  days  of  the  date  on 
which  the  public  housing  unit  in 
question  became  available  for 
assignment. 

a.  Such  an  offer  of  alternative  housing 
shall  be  made  to  a  class  member  if  (i) 
the  class  member  has  applied  for  low- 
rent  public  housing  with  the  PHA 
operating  the  project;  (ii)  the  class 
member  meeta  all  applicable  eligibility 
and  screening  requirementa  for 
admission  to  public  housing  operated 
by  the  PHA;  and  (iii)  and  the  class 
member  would  otherwise  have  been 
offered  an  available  unit  in  the  project 
but  for  the  advancement  of  a  non-class 
member  applicant  to  the  head  of  the 
waiting  list  for  that  unit  under  the  terms 
of  the  Waiting  List  Initiative,  i.e.,  the 


class  member  held  the  highest  position 
on  the  waiting  list  aboVe  the  non-class 
member  applicant  whose  position  on 
the  waiting  list  was  advanced  under  the 
terms  of  the  Waiting  List  Initiative.  A 
non-class  member  applicant  may  not  be 
advanced  on  a  waiting  list,  unless  it  has 
been  verified  that  the  non-class  member 
applicant  meeta  all  eligibility 
requirementa  and  tenant  selection 
criteria  applicable  to  the  low-rent  public 
housing  project 

b.  In  order  to  satisfy  the  requirementa 
for  an  offer  of  alternative  housing  (i)  the 
class  member  must  be  provided  with  a 
desegregative  Section  8  housing  voucher 
or  housing  certificate  and  (ii)  all  other 
requirementa  for  the  creation  of  a 
desegregated  housing  opportunity 
specified  in  Paragraph  0.7.,  above,  must 
be  satisfied. 

c.  The  public  housing  unit  that 
otherwise  would  have  been  offered  to 
the  class  member  shall  remain  vacant 
pending  receipt  by  the  class  member  of 
an  offer  of  alternative  housing. 

d.  ff  the  class  member  who  would 
otherwise  have  been  offered  the  public 
housing  unit  rejecta  an  offer  of 
alternative  housing  HUD  shall,  within 
seven  days  of  such  rejection,  provide 
plaintiffis  with  a  written  notice  stating 
the  name  of  the  applicant  and  stating 
the  basis  for  HUD's  determination  that 
the  applicant  rejected  the  offier  of  a 
dwelling  unit  meeting  the  requirementa 
for  an  offer  of  alternative  housing. 

e.  The  plaintifb  shall  have  seven  days 
from  the  date  of  notice  under  the 
preceding  subparagraph  to  submit  to 
HUD,  in  writing,  any  objections 
plaintiff  may  have  to  HUD's 
determination.  If  timely  objections  are 
submitted  by  the  plaintifEs.  the  public 
housing  unit  shall  remain  vacant 
pending  a  decision  by  the  special 
master.  Except  as  provided  in  Paragraph 
in.3.b.  (referring  to  Paragraph  II.7.g.), 
above,  in  any  such  proceeding.  HUD 
shall  bear  the  burden  of  proving  that  the 
applicant  has  rejected  an  offer  of 
alternative  housing.  If  no  objection  is 
made.  or.  upon  objection,  the  special 
master  determines  that  an  offer  of 
alternative  housing  was  received  by  the 
class  member  who  would  otherwise 
have  been  offered  the  public  housing 
unit,  the  class  member  shall  be  placed 
on  the  waiting  list  in  the  position 
occupied  by  the  non-class  member 
advanced  in  accordance  with  the 
Waiting  List  Initiative,  and  the  non-class 
member  applicant  advanced  under  the 
Waiting  List  Initiative  shall  be  assigned 
to  the  public  housing  unit  Either  party 
dissatisfied  with  the  decision  of  the 
special  master  may  seek  review  of  that 
decision  by  this  court  within  seven  days 
of  the  specdal  master's  decision. 
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f.  If  •  c\mu  membar  reiecta  an  offor  of 
alternative  housing  after  previously 
receiving  an  offer  of  alternative  housing 
and  rejecting  such  offer,  the  special 
master  shall  determine  whether  the 
applicant  will  again  be  placed  on  the 
waiting  list  in  the  position  occupied  by 
the  advanced  non-class  member 
applicant  or  will  receive  different 
coiuideration  in  light  of  the  unusual 
circiunatances.  Either  party  dissatisfied 
with  the  decision  of  the  special  master 
may  seek  review  of  that  decision  by  this 
court,  within  seven  days  of  the  special 
master's  decision. 

g.  If  no  offer  of  alternative  housing  is 
made  within  sixty  days,  HUD  shall 
notify  the  special  master,  within  seven 
days,  of  the  circumstances  preventing 
an  o^er  of  alternative  bousing.  The 
special  master  shall  investigate  the 
conditioiu  already  causing  HUD's 
failure  to  make  an  offer  of  alternative 
housing.  If  the  special  master 
determinaa  that  HUD  is  acting  in  good 
faith,  the  class  member  shall  be 
provided  a  desegregative  housing 
certificate  or  voucher  which  may  be 
used  without  the  geographic  restriction 
described  in  Paragraph  n.7.a..  above, 
within  the  time  period  described  in  24 
CFR  Sec.  882.209(d).  A  finding  that 
HUD  acted  in  bad  Csith  shall  be 
evidence  to  be  considered  in  relation  to 
any  motion  to  hold  HUD  in  contempt. 

4.  HUD  shall  provide  a  section  8 
existing  housing  voucher  to  the  non- 
class  member  applicant  who  would 
otherwise  have  Iwen  offered  an  available 
public  housing  unit  but  for  the 
advancement  of  a  class  member  to  the 
head  of  the  waiting  list  for  that  imlt 
under  the  terms  of  a  Waiting  List 
Initiative,  ^.,  the  non-class  member 
applicant  who  held  the  highest  position 
on  the  waiting  list  above  the  class 
member  applicant  whose  position  on 
the  waiting  list  was  advanced  under  the 
terms  of  the  Waiting  List  Initiative. 

5.  In  determining  whether  to  require 
•  PHA  to  use  the  Affirmative  Action 
Waiting  List  Initiative,  or  any  other  race 
conscious  tenant  selection  and 
assignment  plan,  for  a  particular  low- 
rent  public  housing  project,  HUD  shall 
not  consider  the  impact  of  the 
integration  of  the  project  on  the  racial 
composition  of  the  neighborhood 
surrounding  that  project. 

IV.  Fair  Housing  Services  Center 

1.  HUD  shall  establish  a  Fair  Housing 
Services  Center  ("FHSC").  the  functions 
of  which  must  include  providing 
assistance  to  class  members  in  iocatiag 
and  obtaining  affordable  desegregated 
housing  in  areas  where  they  choose  and, 
additionally,  providing  class  members 
with  fair  housing  counseling  services. 


2.  The  FHSC  shall  be  operated  by  a 
private,  non-profit  organization.  HUD 
shall  provide  funding  to  the  FHSC  in  an 
amount  no  less  than  $500,000  per  year 
for  a  period  of  five  years. 

3.  Within  sixty  days  of  the  date  of  the 
entry  of  this  judgment  and  decree,  HUD 
shall  serve  upon  the  plaintifb,  and 
submit  for  approval  of  the  court,  a 
proposed  Request  for  Proposals  ("RFF'). 
inviting  private,  non-profit 
organizations  to  apply  for  a  contract 
with  HUD  to  operate  the  FHSC.  The 
plaintiffs  shall  have  ten  days  from  the 
date  of  service  within  which  to  file 
obfectioiM  to  the  proposed  RFP.  If  such 
objections  are  filed,  the  court  shall 
conduct  such  proceedings  as  are 
required  to  resolve  the  objectioiu. 

4.  Upon  approval  of  the  RFP  by  the 
court.  HUD  shall  publish  the  RFP  in  the 
Commerce  Business  Daily.  Within  120 
days  of  the  date  of  publication  of  the 
RFP.  HUD  shall  make  iU  selection  of  the 
organization  to  operate  the  FHSC. 

5.  The  FHSC  shall  provide  the 
following  services: 

a.  Pre-screen  all  clienU  of  the  FHSC 
who  have  not  already  been  screened  by 
a  PHA.  to  document  each  client's  ability 
and  willingness  to  comply  with  an 
acceptable  lease  and  HUD  program 
requirements: 

b.  Provide  information  and  counseling 
with  respect  to  housing  opportunities  to 
class  members; 

c.  Monitor  the  compliance  of  the 
providers  of  low-income  housing  in  the 
class  action  area  Qow-income  public 
hoiising  and  assisted  housing)  with  the 
fair  housing  laws  and  the  requirements 
placed  upon  the  providers  under  the 
Comprehensive  Plan  and  the  individual 
dese««gation  plans; 

d.  Encourage  and  aaeist  in  ihe 
development  of  daeegngitive  housing 
opportunities,  including  outreach  to 
private  landlords  in  non-minority  areas, 
as  well  as  counseling  and  referral 
services  to  Section  8  existing  housing 
tenants  and  applicants  who  wish  to 
utilize  their  Section  8  certificates  or 
housing  vouchers  in  a  manner 
furthering  desegresation; 

e:  Encourage  end  assist  class  members 
to  make  desegregative  moves  within  the 
low-income  housing  program  and  to 
privately  owned  assisted  housing 
programs; 

f.  Administer  the  desegregative 
housing  certificates  and  vouchers  to  be 
provided  by  HUD  under  contract  with 
one  or  more  PHAs; 

g.  Give  each  class  member  %vritten 
notice,  every  six  months.  In  a  form  and 
distribution  method  to  be  approved  by 
HUD.  of  all  HUD-assisted  and/or  HUD- 
subaidized  low-income  housing 
developments  in  the  housing  markets 


where  the  class  member  resides  that 
offisr  the  class  members  a  desegregative 
housing  opportunity,  provide  notice  of 
the  full  address,  telephone  number,  and 
name  of  the  f>erson  responsible  for 
accepting  applications  for  the 
development,  a  short  description  of  the 
type  of  housing  offered  by  the 
development,  and  the  general  eligibility 
requirements  for  the  development 

6.  The  plaintiffs  may  seek  review,  in 
this  court,  of  HUD's  final  selection  of 
the  organization  to  operate  the  FHSC. 
Such  review  shall  be  in  accordance  with 
the  standards  and  procedures  for 
judicial  review  set  forth  in  the 
Administrative  Procedure  Act.  5  U.S.C. 
Sees.  701.etseq. 

V.  Racially  Hostile  Sites 

1.  HUD  shall  utilize  its  statutory  and 
regulatory  authority  to  proceed  against 
any  resident  who  acts  to  deprive  any 
other  resident  of  his  or  her  civil  rights 
under  the  United  States  Constitution  or 
applicable  civil  rights  statutes. 

2.  HUD  shall  assist  municipal  leaden, 
including,  but  not  limited  to,  the  city's 
mayor  and  its  city  counsel,  in 
undertaking  actions  to  address  hostility 
including,  but  not  limited  to.  supplying 
trained  security  officers  to  protect  the 
physical  safety  of  African- American 
residents  when  necessary. 

3.  Within  sixty  days  of  issuance  of 
this  judgment  and  decree.  HUD  shall 
determine  in  which  localities  class 
participation  is  limited  because  of  racial 
hostility  such  that  it  is  unlikely  class 
members  will  actually  use  the  existing 

public  housing. 

4.  HUD  shall  develop  a  supplemental 
desegregation  plan  for  each  site  deemed 
by  HUD  to  be  racially  hostile.  The 
supplemental  plan  shall  examine  all 
avenues  available  to  HUD  eCfectively  to 
counterbalance  racial  hostility,  thereby 
facilitating  class  participation  and  the 
implementation  of  the  individual 
desegregation  plans  and  this  judgment 
and  decree.  Such  supplemental  plan 
shall  be  submitted  to  the  special  master 
for  his  approval  within  six  months  of 
the  designation  of  a  site  as  racially 
hostile. 

VI.  Unitary  Status 

1.  When  HUD  and  each  PHA  have 
satisfied  the  requirements  as  provided 
for  in  this  judgment  and  decree  and  no 
racially  identifiable  low-rent  public 
housing  projects  exist  within  the  class 
action  counties.  HUD  may  apply  to  the 
court  for  a  declaration  of  unitary  status 
because  of  the  elimination  of  all  vestiges 
of  discrimination  attributable  to  HUD. 
See  Hills  v.  Gautreaux,  425  U.S.  284, 
297  (1976).  A  project  shall  be  regarded 
as  non-racially  identifiable  if  less  than 
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seventy-five  percent  (75%)  of  the 
occupants  of  the  project  are  members  of 
the  same  race. 

2.  Upon  issuance  by  the  court  of  a 
declaration  of  unitary  status,  judicial 
supervision  pursuant  to  this  judgment 
and  decree,  or  any  other  order  entered 
in  this  case,  of  HUD's  activities  shall 
terminate. 

3.  Ten  years  after  the  date  of  this 
judgment  and  decree,  if  the  court's 
jurisdiction  has  not  been  sooner 
terminated,  the  court  shall  determine 
whether  its  jurisdiction  over  HUD's 
actions  should  be  continued  or 
terminated.  The  court  shall  extend  its 
jurisdiction  over  HUD  if  it  determines 
that  any  of  the  specific  obligations  to  be 
performed  under  this  judgment  and 
decree  have  not  been  accomplished 
within  that  time  period.  If  the  court 
extends  its  jurisdiction  for  this  reason. 

.^    its  jiuisdiction  shall  end  upon 

fulfillment  of  those  specific  obligations. 

(PR  Doc.  97-32516  FUed  12-11-97;  8:45  am] 
MUJNO  COM  4t1».aS-r 


Friday 

December  12,  1997 


Part  IV 


Department  of 
Agriculture 


Cooperative  State  Research,  Education, 
and  Extension  Service;  Notice  of  Intent 
To  Extend  a  Currently  Approved 
information  Collection;  Notice 
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DEPARTMENT  OF  AOfdCULTURE 


Education,  and  Exianalon  Sarvloa: 
Nottca  of  iMom  To  Extend  a  CurranHy 
Approved  mfoniMtton  Collaction 

onnrT  Cooperative  State  ReMerch. 

Education,  and  Extmuion  Service. 

USDA. 

action:  Notice  and  request  for 

comments. 


r  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  as 
amended.  44  U.S.C  chapter  35.  and 
OfBce  of  Management  and  Budget 
(OMB)  regulations  at  5  CFR  Part  1320. 
this  notice  announces  the  Cooperative 
State  Research,  Education,  and 
Extension  Service's  (CSREES)  intention 
to  request  an  extension  for  three  years 
for  a  curranUy  approved  information 
collection  in  support  of  programs 
administered  by  CSREES's  Small 
Business  Innovation  Research  (SBIR) 
Grants  Programs. 

DATn:  Comments  on  this  notice  must  be 
received  by  February  17.  1998  to  be 
assured  of  consideration. 
AOOmONAL  arOWMATlOW  OR  COMMOTTt; 
Contact  Sarah ).  Rockey,  Deputy 
Administrator.  Competitive  Research 
Grants  and  Awards  Management. 
CSREES.  USDA.  STOP  2240. 1400 
Independence  Avenue,  S.W., 
Washington,  DC.  2025&-2240.  (202) 
401-1761.  E-mail:  OEPttreeusda.gov. 


SU^fiaKNTAftY 

Title:  Grant  Application  Forms  for  the 
Small  Business  Innovation  Research 
Grants  Program. 

Oh4B  Number  0524-0025. 

Expiration  Date  of  Current  Appnval: 
May  31, 1998. 

Type  of  truest:  Intent  to  extend  a 
cuirenUy  approved  information 
collection  for  three  years. 

Abstiact:  In  1982.  the  SBIR  Program 
was  authorized  by  Pub.  L.  97-219,  and 
in  1992  reeuthorized  through  October  1. 
2000,  by  Pub.  L  102-564.  This 
legislation  requires  each  Federal  agency 
with  a  research  and  reaaarch  and 
development  budget  in  excess  of  $100 
million  to  establish  an  SBIR  program. 
The  objectives  of  the  SBIR  Program  ara 
to  stimulate  technological  innovation  in 
the  private  sector,  strengthen  the  role  of 
small  businesses  in  meeting  Federal 
roaearrh  and  development  needs, 
increase  private  sector 
commercialization  of  innovations 
derived  from  USDA-supported  research 
and  development  efforts,  and  foster  and 
encourage  participation  by  women- 
owned  and  socially  and  economically 
disadvantaged  snudl  business  firms  in 


technological  innovation.  The  Program 
la  carried  out  in  three  separate  phases. 
The  purpose  of  Phase  I  is  to  determine 
the  scientific  or  technical  feasibility  of 
ideas;  Phase  II  is  the  principal  research 
or  research  and  development  effort;  and 
Phase  in  is  to  stimulate  technological 
innovation  and  the  national  return  on 
investment  from  research  through  th^ 
punuit  of  commercial  obfectives 
resulting  from  work  carried  out  in 
Phases  I  and  11. 

USDA  conducts  its  SBIR  program 
through  the  use  of  grants  awards  and 
these  grants  ara  administered  by  the 
Grants  Management  Branch,  Office  of 
Extramural  Programs,  Competitive 
Raaearch  Grants  and  Awards 
Management,  CSREES.  Each  year,  USDA 
issues  an  SBIR  program  solicitation 
requesting  PhaM  I  proposals.  These 
proposals  are  evaluated  by  peer  review 
panels  and  awarded  on  a  competitive 
basis.  The  SBIR  Program  Solicitation 
follows  the  format  outlined  in  the  Small 
Business  Administration  (SBA)  Policy 
Directive  for  solicitation  and  proposal 
requirements.  This  simplified  and 
standardized  proposal  format  is  used  by 
all  of  the  Federal  agencies  participating 
in  the  SBIR  Program  in  order  to  reduce 
the  application  burden  of  the  small 
business  firms  that  wish  to  apply  to 
more  than  one  agency. 

Before  awards  can  oe  made,  certain 
information  is  required  from  applicants 
as  part  of  an  overall  proposal  package. 
In  addition  to  project  summaries, 
descriptions  of  the  research  or  teaching 
efforts,  literature  reviews,  curricula 
vitae  of  principal  investigaton,  and 
other,  relevant  technical  aspects  of  the 
propoaad  project,  supporting 
documantation  of  an  administrative  and 
budgetary  nature  also  must  be  provided. 
Because  of  the  natiue  of  the 
competitive,  paef^reviewed  process,  it  is 
important  that  information  from 
applicants  be  available  in  a 
standardized  format  to  ensiue  equitable 
treatment. 

This  program  uses  forms  that  were 
approyed  in  OMB-approved  collection 
of  information  packages  (OMB  No. 
0524-0022  and  0524-0033). 

Forms  CSREES-667,  "Phase  I  and 
Phase  n  Proposal  Cover  Sheet:"  and 
CSREES-6e8,  "Phase  I  and  Phase  D 
Project  Summary"  are  used  to  obtain 
USDA  recordkeeping  daU.  required 
certifications,  and  information  used  to 
res{>ond  to  inquiries  &t>m  Congress, 
other  Government  agencies,  and  the 
grantee  community  concemii^  grant 
projects  supported  by  the  USDA  SBIR 
Program. 

1m  following  information  has  \iffea 
collected  and  will  continue  to  be 
collected: 


Form  CSREES-667 — Identification: 
designates  the  research  topic  area  under 
whi^  a  proposal  is  submitted  for 
consideration:  USDA  recordkeeping 
data:  provides  names  and  addresses  of 
ptincipal  investigators  and  authorized 
agents  of  small  business  firms;  and 
Certifications:  I*rovides  required 
certifications:  for  example,  the  applicant 
qualifies  as  a  small  business  for 
purposes  of  the  SBIR  Program;  the 
applicant  qualifies  as  a  socially  and 
economically  disadvantaged  and/or 
women-owned  small  business. 

Form  CSREES-668— Pro/ect 
Summary:  Provides  a  Technical 
Abstract  used  when  releasing 
information  about  grant  projects 
supported  and  keywords  to  identify  the 
technology/research  thrust/commercial 
application  of  the  projects. 

Estimate  ofBuraen:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  4  houn  per 
response. 

Respondents:  Businesses  or  other  for- 
profits. 

Estimated  Number  of  Responses  per 
Form:  480  for  Form  CSREES-667  and 
480  for  Form  CSREES-668. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,920  houn,  broken  down 
by:  960  hours  for  Form  CSREES-667 
(two  houn  per  480  respondents)  and 
960  houn  for  Form  CSREES-668  (two 
houn  per  480  respondents). 

Frequency  of  Responses:  Annuallv- 

Dspies  of  this  information  collection 
can  be  obtained  frnm  Suzaime 
Plimpton,  Policy  and  Program  Liaison 
Staff.  CSREES.  (202)  401-1302.  E-mail: 
OEP0reeusda.Rov. 

Comments:  Comments  are  invited  on: 

(a)  whether  the  profKMed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  ot 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Sarah  ).  Rockey.  Deputy  Administrator. 
Competitive  Research  Grants  and 
Awards  Management.  CSREES,  USDA, 
STOP  2240, 1400  Independence 
Avenue.  S.W..  Washington,  D.C  20250- 
2240,  (202)  401-1761.  E-mail: 
OEPOreeusda.gov.  Comments  also  may 
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be  submitted  directiy  to  OMB  and 
should  be  addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affaire,  Office  of 
Management  and  Budget,  Washington. 
D.C.  20502. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  also 
will  become  a  matter  of  public  record. 

Done  at  Washington.  D.C.  this  8th  day  of 
December,  1997. 

Ceiien  He£bran, 

Associate  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
(FR  Doc.  97-32542  Filed  12-11-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
(CFDA  Na  M.031A.  CFOA  Na  84.0810] 

Notioe  Of  Extension  InvWng 
Applicstlons  for  Oesignstion  ee  en 
Eligible  Institution  for  Hecel  Year  1986 
for  the  Strengthening  Institutions 
Program 

PtMPOSC:  On  November  13. 1997,  the 
Department  of  Education  published  In 
the  Federal  Ragistn-  (62  ni  60988)  a 
closing  date  notice  for  applications  from 
institutions  that  wish  to  be  designated 
as  an  eligible  institution  under  the 
Strengthening  Institutions  Program 
authorized  under  Title  III.  Part  A  of  the 
Higher  Education  Act  of  1965.  as 
amended  (HEA)  for  Fiscal  Year  1998. 
The  purpose  of  this  notice  is  to  extend 
the  closing  dates  for  transmittal  of 
applications.  This  action  is  needed  due 
to  unforeseen  administrative  delays. 

An  institution  that  wishes  to  be 
designated  as  an  eligible  institution 
under  the  Strengthening  Institutions 
Program  for  any  purpose  must  submit 
its  application  to  the  Department  by 
February  10.  1998. 

If  an  institution  submits  its 
application  by  January  16,  1998.  the 
Department  will  notify  the  applicant  of 
its  eligibility  status  by  February  10, 
1998.  If  an  applicant  believes  it  failed  to 
be  designated  as  an  eligible  institution 
because  of  errors  in  its  application  or 
insufficient  information  in  its  waiver 
request,  it  may  submit  an  amended 
application  to  the  Department  no  later 
than  March  27,  1998. 

If  an  applicant  submits  iu  initial 
application  after  January  16, 1998,  but 
on  or  before  February  10.  1998.  the 
Department  does  not  guarantee  that  it 


will  be  able  to  review  the  application 
and  notify  the  applicant  in  time  for  the 
applicant  to  submit  an  amended 
application  by  March  27.  1998,  the 
deadline  date  for  amended  applications. 
An  applicant  will  not  be  designated  as 
an  eligible  institution  if  the  applicant 
misses  the  February  10, 1998  deadline 
for  initial  applications  or  the  March  27, 
1998  deadline  for  amended 
applications.  The  Department  strongly 
recommends  that  applicants  apply  by 
January  16,  1998  to  take  advantage  of 
the  opportunity  to  amend  unapproved 
applications. 

Deadline  for  Traimuttal  of 
Applications 

January  16,  1998  for  early 
applications,  February  10, 1998  for  all 
initial  applications,  and  March  27, 1998 
for  amended  applications.  These 
deadlines  apply  to  institutions  of  higher 
education  that  anticipate  competing  for 
new  awards,  under  the  Strengthening 
Institutions  Program,  and  fpt 
institutions  that  plan  to  obtain  a  waiver 
of  certain  non-Federal  share 
requirements  imder  the  Federal 
Supplemental  Education  Opportunity 
Grant  and  Federal  Work  Study 
Programs. 

Applications  Available:  December  12, 
1997. 

For  Applications  or  Information 
Contact:  Blanca  Westgate  or  Jane  Wrenn. 
Institutional  Development  and 
Undergraduate  Education  Service,  U.S. 
Department  of  Education.  600 
Independence  Avenue,  SW.  (Portals 
CY-80)  Washington.  DC  20202-5335. 
Telephone  (202)  70S-8866,  708-9926 
and  708-8839.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 


(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-9339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print,  audio 
tape,  or  computer  diskette)  on  request  to 
the  contact  person  listed  in  the 
preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package- 

Electranic  Acceas  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg/htm 
http://www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pidf,  call  the  U.S.. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

rMsraa  AMtbDrity:  20  ui.C  10S7, 1059c 
■nd  1065a. 

Dated:  IDecember  5. 1997. 
David  A.  Loaganecker, 
AMtiMUuit  Secretary  for  Postsecondaiy 
Education. 

[FR  Doc.  97-32649  Filed  X2-11-97;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  list  has  no  leQal 
significance. 

'• 

RULES  QOtWQ  INTO 
EFFECT  DECEMBER  12, 
1907 

AQRICULTURE 
DEPARTMBfT 

FMsfal  Crop  ineuranoe 

Corporation 

Crop  insurance  regulations: 

Hybrid  com  seed:  published 
12-12-97 

Hytxid  sorghum  seed; 
published  12-12-97 

Polaioes;  published  12-12- 
97 

Sweet  com:  published  12- 
12-97 

COMMERCE  DEPARTMBIT 
National  Oceanic  and 
Atmoapharte  Administration 

Fishery  conservation  and 
management: 
Alaska:  fisheries  of 
Exclusive  EcorKxnic 
Zone 

Ice  and  siinr>e  standard 
allowances  lor 
unwashed  Pacific 
halibut  and  sablefish: 
published  11-12-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Chlorothalonil:  published  12- 
12-97 

Imidadoprid:  published  12- 
12-97 

Mydobutanil;  published  12- 
12-97 

TRANSPORTATION 
DEPARTMENT 

Surface  TranaportaUon 
Board 

Acquisilion  regulations: 
Variable  cost  of  privately- 
owned  rail  cars: 
verification  prooBdure; 
published  12-12-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martoting 


Hazelnuts  grown  in  Oregon 
and  Washington:  comments 


due  by  12-15-07;  published 
10-14-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 

animals  and  animal  products 

(quarantine): 

Brucellosis  in  cattle  and 
bison- 
State  and  area 

classifications; 

comments  due  by  12- 

15-97;  published  10-15- 

97 

Plant-related  quarantine, 
domestic: 

Oriental  fruit  fly;  comments 
due  by  12-15-97; 
published  10-14-97 

Plant-related  quarantine, 
foreign: 

Tomatoes  from  IMorocco 
and  Western  Sahara,  etc.; 
comments  due  by  12-15- 
97;  putjiished  10-16-97 

AQRICULTURE 
DEPARTMENT 

Food  Salty  and  Inspection 
Service 

Meat  and  poultry  "inspection: 
Carrageenam,  locust  bean 
gum  and  xanthan  gum 
blend  used  as  binder  in 
cured  portc  products: 
comments  due  by  12-19- 
97;  published  11-19-97 

COMMERCE  DEPARTMBIT 
National  Oceanic  and 
Atmoapliaric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific  halibut  and  red 
king  crab;  comments 
due  by  12-18-97; 
published  12-3-97 
Marine  mammals: 
Endangered  fish  or  wikJIife— 
Atlantic  sturgeon; 
oommerrts  due  by  12- 
16-97;  published  10-17- 
97 
Incidental  taking— 
Vandenberg  AFB,  CA; 
missile  and  rocket 
launches,  aircraft  flight 
test  operations,  and 
helKopter  operatkins; 
comments  due  by  12- 
15-97;  published  11-14- 
97 

DEFENSE  DEPARTMENT 

Aoquisition  regulations: 
Contract  performance 
reporting  outskle  the 
United  States;  comments 


due  by  12-1647; 

published  10-17-97 
Government  property; 
comments  due  by  12-16- 
97;  published  10-17-97 
ENERGY  DEPARTMENT 
Fedaral  Energy  Regulatory 
Commlaalon 
Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines- 
Business  practk» 
standards;  comments 
due  by  12-18-97; 
published  11-1fr«7 
ENVIRONMBHTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
lor  designated  fadlitiee  and 
pollutants: 

Ftorida;  comments  due  by 
12-15-97;  published  11- 
13-97 

Superfund  program: 
Natkxial  oH  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  12-19-97;  published 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatjility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
OffiM  of  th«  S«Cf«tary 
7CFRPart2 

Revision  of  Detegatkms  of  Authority 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Final  rule. 


SUMMANY:  This  document  revises  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  general 
officers  of  the  Department  due  to 
passage  of  the  Federal  Agriculture 
Improvement  and  Reform  Act 

^FECnVE  DATE:  Effective  December  15, 
1997. 

R)N  nmiHER  MPONMATION  CONTACT: 
Patrick  J.  Casula,  L^slative  Affairs 
Officer,  Cooperative  State  Research, 
Education,  and  Extoision  Service, 
USDA.  Room  355-A.  Jamie  L.  Whitten 
Federal  Bldg.,  Washington.  D.C.  2025D- 
2200,  telephone  202-720-4465. 
•OPPIEMENTARY  MFORMATION:  On  April 
4, 1996.  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996, 
Pub.  L.  104-127,  was  signed  into  law. 
With  the  enactment  of  this  new  law 
many  existing  authorities  were  either 
modified  or  extended  and  some  new 
ones  added.  It  is  necessary  for  these 
authorities  to  be  reflected  as  delegations 
to  General  Officers  and  Agency 
Administrators.  This  document  lays  out 
these  delegations  of  authority  as  they 
have  been  modified  and  expanded.  This 
rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553.  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  e£fective  less  than  30  days 
after  publication  in  the  Federal 
Register. 

Further,  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Orders  12866  and  12988.  Finally,  this 


action  is  not  a  rule  as  defined  by  Public 
Law  No.  96-354,  the  Regulatory 
Flexibility  Act.  and  the  Small  Business 
Regulatory  Fairness  Enforcement  Act.  5 
U.S.C.  801  et  seq.,  and,  thus,  is  exempt 
from  their  provisions. 

List  of  Suliiects  in  7  CFR  Part  2 

Authority  Delegations  (Government 
agencies). 

.       Accordingly,  7  CFR  Part  2  is  amended 
as  set  forth  below. 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  The  authority  for  Part  2  continues 
to  read  as  follows: 

Anthority:  7  U.S.C.  8912(aKl);  5  U.S.C 
301;  Reotganization  Pkn  No.  2  of  1953;  3 
CFR  1949-1953  Comp.,  p.  1024. 

Subpart  C— Delegations  Of  Auttwrtty  to 
the  Deputy  Secretary,  the  Under 
Secretaries  «nd  Assistant  Secretaries 

2.  In  subpart  C,  §  2.21  is  amended  by 
removing  and  reserving  paragraphs 
(a)(l)(xvu),  (a)(l)(xxi),  (a)(l)(xxii), 
(a)(l)(xxxviii).  (aMDdiv).  {a)(l)(bocx), 
(aXlKbcxxi).  (aMDOxxxii), 
(aKl)(lxxxvii).  (aMlMlxxxix),  (a)(l)(xcii), 
and  (a)(7)(iv),  by  revising  paragraphs 
(a)(l)(x),  (a)(l)(xxxi).  (a)(l)(xxxix), 
(a)(l)(xliv).  (a)(l)(xlviii).  (a)(l)(l), 
(a)(l)ai).  (aMlHUi),  (aMlXlviii). 
(a)(l)(bcxxvi),  (a)(l)(cxiv),  (aMlMcxxvi), 
(a)(l)(cxxxiv),  (a)(4),  (a)(8Miv),  and 
(a)(8)(x)(E),  and  by  adding  new 
paragraphs  (a)(l)(cxxxvii). 
(a)(l)(cxxxviii),  (a)(l)(cxxxix). 
(a)(l)(cxl),  (a)(l)(cxli),  (a)(l)(cxlii). 
(a)(l)(cxliii),  (a)(l)(cxliv),  (a)(l)(cxlv), 
(a)(l)(cxlvi).  (a)(l)(cxlvii).  (aMl)(cxlviii), 
and  (a)(l)(cxlix).  as  follows: 

§2.21    Under  SM»«(ary  for  RMMTch, 
Education,  and  Economies. 

(a)*  •  • 

(D*  *  • 

(x)  Evaluate,  assess,  and  report  to 
congressional  agriculture  committees  on 
the  merits  of  proposals  for  agricultural 
research  facilities  in  the  States. 
Establish  a  task  force  on  a  10-year 
strategic  plan  for  agricultural  research 
facilities  (7  U.S.C.  390  et  seq.). 


cooperation  with  State  educational 
program  efiforts.  Promote  coordinated 
and  integrated  rural  community 
initiatives  that  advance  and  empoww 
capacity  building  (7  U.S.C  2662). 

(xxxix)  Establish  and  oversee  the 
National  Agricultiiral  Research, 
Extension,  Education,  and  Economics 
Advisory  Board  (7  U.S.C  3123). 

(xliv)  Formulate  and  administer 
programs  to  strengthen  secondary 
education  and  two-year  post  secondary 
teaching  programs;  promote  linkages 
between  secondary,  two-year 
postsecondary,  and  higher  education 
programs  in  the  food  and  agricultural 
sciences;  administer  grants  to  secondary 
education  and  two-year  post  secondary 
teaching  programs,  and  to  colleges  and 
universities  (7  U.S.C.  3152). 

(xlviii)  Administer  a  National  Food 
and  Himian  Nutrition  Research  and 
Extension  Program.  Establish  and 
administer  a  Human  Nutrition 
Intervention  and  Health  Promotion 
Research  Program  (7  U.S.C.  3171-3175). 


(xxxi)  Provide  for  the  dissemination 
of  appropriate  rural  health  and  safety 
information  resources  possessed  by  the 
Rural  Information  Center,  in 


(I)  Support  continuing  agricultural 
and  forestry  extension  and  research,  at 
1890  land-grant  colleges,  including 
Tuskegee  University,  and  administer  a 
grant  program  for  five  National  Research 
and  Training  Centennial  Centers 
(7  U.S.C  3221,  3222.  3222c). 

(II)  Administer  grants  to  1890  land- 
grant  colleges,  including  Tuskegee 
University,  through  Federal-grant  funds 
to  help  finance  research  facilities  and 
equipment  including  agricultural 
libraries  (7  U.S.C.  3223). 

(lii)  Establish  and  administer 
competitive  grants  (or  grants  without 
regard  to  any  requirement  for 
competition)  to  Hispanic-serving 
Institutions  for  the  purpose  of 
promoting  and  strengthening  the  ability 
of  Hispanic-serving  Institutions  to  carry 
out  education,  applied  research,  and 
related  community  development 
programs  (7  U.S.C.  3241). 

(Iviii)  Conduct  research  and 
development  and  implement  a  program 
for  the  development  of  supplemental 
and  alternative  crops  (7  U.S.C.  3319d). 

(Ixxxvi)  Make  competitive  grants  to 
support  research  to  eradicate  and 
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control  Brown  Citnis  Aphid  and  Citnas 
TrUteza  Virus  (7  U.S.C.  5925). 

•  •         •         •         • 

(cxiv)  Maintain  a  National  Artmietum 
for  the  purposes  of  research  and 
education  concerning  tiee  and  plant  Ufa. 
and  order  disbursements  from  the 
Treasury,  in  accordance  with  the  Act  of 
Maich  4. 1927  (20  U.S.C.  191  et  seq.). 

•  •        •        •        • 

(cxxvi)  Formulate,  write,  or  prescribe 
bibliographic  and  technically  related 
standards  for  the  library  and 
information  services  of  USDA  (7  U.S.C 
3125a  etseq.). 

•  •        •        •        • 

(cxxxlv)  Represent  the  Department  on 
the  National  Science  and  Technology 

Council. 

•  •        •        *        • 

(cxxxvii)  Establish  and  administer  a 
1994  Institutions  Endowment  Fund  and 
to  enter  into  agreements  necessary  to  do 
this  (Section  533(b)  and  (c)  of  the  Equity 
in  Educational  Land-Grant  Status  Act  of 
1994,  7  U.S.C.  301  note). 

(cxxxviii)  Make  grants  in  equal 
amounts  to  1994  Land-Grant  Instittitions 
to  be  used  in  the  same  manner  as  is 
prescrilwd  for  colleges  under  the  Act  of 
August  30, 1890  (7  U.S.C  321  et  $aq.), 
and  subject  to  the  requirements  of  such 
Act  (Section  534(a)  of  the  Equity  in 
Educational  Land-Grant  Status  Act  of 
1994,  7  U.S.C.  301  note). 

(cxxxix)  Make  competitive 
Institutional  Capacity  Building  Grants  to 
assist  1994  Land-Grant  Institutioiu  with 
constructing,  acquiring,  and  remodeling 
buildings,  laboratories,  and  other  capital 
facilities  (including  fixtures  and 
equipment)  necessary  to  conduct 
instructional  activities  more  effectively 
in  agriculture  and  sciences  (Section  535 
of  the  Equity  in  Educational  Land-Grant 
Status  Act  of  1994.  7  U.S.C.  301  note). 

(cxl)  Implement  and  administer  the 
Community  Food  Proiects  Program 
pursuant  to  the  provisions  of  section  25 
of  the  Food  Stamp  Act  of  1977  (7  U.S.C 
2034). 

(cxli)  Receive,  accept,  and  administer 
funds  for  the  purpose  of  awarding 
rassarch.  extension,  and  education 
competitive  grants  pursuant  to  the  Fund 
for  Rural  America  (7  U.S.C.  2204f). 

(cxlii)  Coordinate  the  Department  of 
Agriculture  summer  intern  program 
pursuant  to  section  922  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  (7  use.  2279c). 

(cxliii)  Develop  and  carry  out  a 
system  to  monitor  and  evaluate 
agricultural  research  and  extension 
activities  conducted  or  supported  by  the 
Department  that  will  enable  the 
Saoetary  to  OMasuie  the  impact  and 
effsctiveness  of  research,  extension,  and 


education  programs  according  to 
priorities,  goals,  and  mandates 
established  by  law.  Conduct  a 
comprehensive  review  of  state-of-the-art 
information  technology  systems  for  use 
in  developing  the  system  (7  U.S.C 
3129). 

(cxiiv)  Make  grants,  competitive 
grants,  and  special  research  grants  to. 
and  enter  into  cooperative  agreements 
and  other  contracting  instruments  with, 
policy  research  centers  (7  U.S.C  3155). 

(cxlv)  Conduct  a  pilot  research 
program  to  link  major  cancer  and  heart 
and  other  circulatory  disease  research 
efforts  with  agricultural  reaearch  efforts 
to  identify  compounds  in  vegetables  and 
fruits  that  prevent  these  diinasea 
(7  U.S.C.  3174a). 

(cxlvi)  Administer  grants  to  1890 
land-grant  colleges,  including  Tuskegee 
University,  through  Federal-grant  funds 
to  help  **«"»«*•»  and  upgrade  agricultural 
and  food  sdenco  facilities  which  are 
used  for  research,  extension,  and 
resident  instiiiction  (7  U.S.C.  3222b). 

(cxlvii)  Administer  the  Stuttgart 
National  Aquaculture  Research  Canter 
(16  U.S.C.  778  et  seq.;  Pub.  L.  104-127, 
sec.  889). 

(cxlviii)  Provide  technical  and 
educational  assistance  to  conserve  and 
enhance  private  grazing  land  resources 
(16  U.S.C.  2005b). 

(cxlix)  Provide  technical  assistance  to 
farmers  and  ranchers  under  the 
Environmental  Quality  Incentivee 
Program  (16  U.S.C  3830  et  teq.). 

•  •        •        •        • 

(4)  Related  to  rural  devdopment 
activities.  Provide  guidance  and 
direction  for  the  accomplishment  of 
activities  authorized  under  Section  V  of 
the  Rural  Development  Act  of  1972,  as 
amended  (7  U.S.C.  2661  et  $eq.).  for 
programs  under  the  control  oi  the  Under 
Secretary  for  Research,  Education,  and 
Economica.  coordinating  the  policy 
aspects  thereof  with  the  Under  Secretary 
for  Rural  Development. 

•  •        •        •        • 

(8)*   •  • 

(iv)  Prepare  crop  and  livestock 
estimates  and  administer  reporting 
prooams,  including  estimates  of 
prodtiction,  supply,  price,  and  other 
aspects  of  the  U.S.  agricultural 
economy,  collection  of  statistics, 
conduct  of  enumerative  and  objective 
measurement  surveys,  construction  and 
maintenance  of  sampling  frames,  and 
related  activities.  Prepare  reports  of  the 
Afliciiltuial  Sutistics  Board  covering 
oAdal  slate  and  national  estimates 
(7  use  476.  951.  and  2204). 

•  •        •        •        • 

(x)  •  •  • 

(E)  Entering  into  agreements  with 
land-grant  colleges  and  universities. 


other  organizations,  institutions,  or 
individuals  with  comparable  goals,  and 
with  the  concurrence  of  the  Foreign 
Agricultiiral  Service,  USDA, 
international  organizations  (limited  to 
agreements  either  involving  no 
exchange  of  funds  or  involving 
disbursements  by  the  agency  to  the 
cooperator),  and  then  reporting  these 
agreements  to  the  Secretary  of 
Agriculture  (7  U.S.C.  3291(a)). 


SubpMl  K— Deleationa  of  Authority 
by  tha  Under  8«^a«ary  for  Raaaarch. 
Education,  and  Eoonomlcs 

3.  In  subpart  K.  section  2.6S  is 
amended  by  adding  new  paragraphs 
(a)(93)  through  (a)(98).  by  removing  and 
reserving  paragraphs  (a)(10).  (a)(19), 
(aK28).  (a)(40).  (a)(44).  (a)(45).  (a)(54), 
(a)(67).  (aK70).  and  (a)(71).  and  by 
revising  paragraphs  (a)(51].  (a)(64),  and 
(a)(90).  as  follows: 

|2.«    AdmMalralor,  Agrtouiliirai 


(a)  •  •  • 

(51)  Maintain  a  National  Aiboretiun 
for  the  purposes  of  research  and 
education  concerning  tree  and  plant  life, 
and  order  disbursements  from  the 
Treesury,  in  accordance  with  the  Act  of 
March  4. 1927  (20  U.S.C  191  et  seq.). 

(64)  Administer  a  National  Food  and 
Human  Nutrition  Research  Program  and 
a  Human  Nutrition  Intervention  and 
Health  Promotion  Research  Program 
under  the  National  Agricultural 
Reaearch.  Extension,  and  Teaching 
Policy  Act  of  1977.  as  amended.  As  used 
herein  the  term  "research"  includes: 

(i)  Research  on  the  nutrient 
composition  of  foods  and  the  effects  of 
agricultural  practices,  handling,  food 
processing,  and  cooking  on  the  nutrients 
they  contain; 

(11)  Surveillance  of  the  nutritional 
bniefits  provided  to  participants  in  the 
food  programs  administered  by  the 
Department:  and 

(iii)  Research  on  the  factore  afiiacting 
food  preference  and  habits.  (7  U^.C 
3171-3175,  3177). 

•  •         •         •         • 

(90)  Fonnidate,  write,  or  prescribe 
bibliographic  and  technically  related 
standards  for  the  library  and 
information  services  of  USDA  (7  U.S.C 
3125a  et  seq.). 

•  •        •        •        • 

(93)  Review  cooperative  research  and 
development  agreements  entered  into 
pursuant  to  15  U.S.C.  3710a-3710c, 
with  authority  to  disapprove  or  require 
the  modification  of  any  such  agreemenL 
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(94)  Administer  the  Stuttgart  National 
Aquaculture  Research  Center  (16  U.S.C. 
778  et  seq.;  Pub.  L.  104-127.  sec.  889). 

(95)  Provide  technical  and 
educational  assistance  to  conserve  and 
enhance  private  grazing  land  resources 
(16  U.S.C.  2005b). 

(96)  Provide  technical  assistance  to 
Carmers  and  ranchers  imder  the 
Environmental  Quality  Incentives 
Program  (16  U.S.C.  3830  et  seq.). 

(97)  Enter  into  cooperative  research 
and  development  agreements  with 
industry,  universities,  and  others: 
institute  a  cash  award  program  to 
reward  scientific,  engineering,  and 
technical  personnel;  award  royalties  to 
inventors;  and  retain  and  use  royalty 
income  (15  U.S.C.  3710»-3710c). 

(98)  Coordinate  USDA  activities 
delegated  under  15  U.S.C.  37l0a-3710c. 

4.  In  subpart  K,  section  2.66  is 
amended  by  removing  and  reserving 
(a)(21).  (a)(40),  (a)(44).  (a)(45).  and 
(a)(48).  by  revising  paragraphs  (a)(10). 
(a)(13),  (a)(16),  (a)(18),  (a)(19),  (a)(25). 
(a)(26).  (a)(66).  and  (a)(74).  and  l^ 
adding  new  paragraphs  (a)(98)  through 
(a)(118),  as  fbUows: 

f2.ee    Administrator,  Cooperative  state 
neeeerch.  Education,  and  Extension 


(19)  Administer  grants  to  1890  land- 
grant  colleges,  including  Tuskegee 
University,  through  Federal-grant  funds 
to  help  finance  and  upgrade  agricultural 
and  food  science  facilities  which  are 
used  for  research,  extension,  and 
resident  instruction  (7  U.S.C.  3222b). 


(a)  •  •  • 

(10)  Administer,  in  cooperation  with 
the  States,  a  cooperative  rural 
development  and  small  farm  research 
and  extension  program  under  the  Rural 
Development  Act  of  1972.  as  amended. 
Promote  coordinated  and  integrated 
rural  community  initiatives  that 
advance  and  empower  capacity  building 
(7  U.S.C  2661-2667). 
•         •         •         •         • 

(13)  Formulate  and  administer 
programs  to  strengthen  secondary 
education  and  two-year  post  secondary 
teaching  programs;  promote  linkages 
between  secondary,  two-year 
postsecondary,  and  higher  education 
programs  in  the  food  and  agricultural 
sciences;  administer  grants  to  secondary 
education  and  two-year  post  secondary 
teaching  programs,  and  to  colleges  and 
univeraities  (7  U.S.C.  3152). 

•  *        •        •        • 

(16)  Make  grants,  competitive  grants, 
and  special  research  grants  to,  and  enter 
into  agreements  and  other  contracting 
instruments  with  policy  research 
centers  (7  U.S.C.  3155). 

•  •        •        •        • 

(18)  Support  continuing  agricultiual 
and  forestry  extension  and  research,  at 
1890  land-grant  colleges,  including 
Tuskegee  University,  and  administer  a 
grant  pro-am  for  five  National  Research 
and  Training  Centennial  Centen  (7 
U.S.C  3221.  3222.  3222c). 


(25)  Conduct  research  and  develop 
and  implement  a  program  for  the 
development  of  supplemental  and 
alternative  crops  (7  U.S.C.  3319d). 

(26)  Administer  an  Aquacultvu^ 
Assistance  Program,  involving  centers, 
by  maldng  grants  to  eligible  institutions 
for  research  and  extension  to  facilitate 
or  expand  production  and  marketing  of 
aquacultural  food  species  and  products; 
making  grants  to  States  to  formulate 
aquaciHtiue  development  plans  for  the 
production  and  marketing  of 
aquacultural  species  and  products; 
conducting  a  program  of  research, 
extension  and  demonstration  at 
aquacultiual  demonstration  centers;  and 
making  grants  to  aquaculture  research 
&cilities  to  do  research  on  intensive 
water  recirculating  systems  (7  U.S.C 
3321-3323). 

•  *        •        •        • 

(66)  Administer  a  grants  program  for 
rural  health  and  safety  education  and 
promote  coordinated  and  integrated 
rural  community  initiatives  that 
advance  and  empower  capacity  building 
(7  U.S.C  2662). 

•  •        •        •        • 

(74)  Administer  a  National  Food  and 
Human  Nutrition  Research  and 
Extension  Program  (7  U.S.C  3171-3173. 
3175). 

•  •        •        •        • 

(98)  Establish  and  administer  a  1994 
Institutions  Endowment  Fund  and  to 
enter  into  agreements  necessary  to  do 
this  (Section  533(b)(c)  of  the  Equity  in 
Educational  Land-Grant  Status  Act  of 
1994.  7  U.S.C.  301  note). 

(99)  Make  grants  in  equal  amounts  to 
1994  Land-Grant  Institutions  to  be  used 
in  the  same  manner  as  is  prescribed  for 
colleges  under  the  Act  of  August  30, 
1890  (26  Stat.  417.  chapter  841;  7  U.S.C 
321  et  seq.)  (commonly  known  as  the 
Second  Morrill  Act),  and  subject  to  the 
requirements  of  such  Act  (Sections  533 
and  534  of  the  Equity  in  Educational 
Land-Grant  Act  of  1994,  7  U.S.C  301 
note). 

(100)  Make  competitive  Institutional 
Capacity  Building  Grants  to  assist  1994 
Institutions  with  constructing, 
acquiring,  and  remodeling  buildings, 
laboratories,  and  other  capital  fecilities 
(including  fixtures  and  equipment) 
necessary  to  conduct  instructional 
activities  more  effectively  in  agriculture 
and  sciences  (Section  535  of  the  Equity 


in  Editcational  Land-Grant  Status  Act  of 
1994,  7  U.S.C.  301  note). 

(101)  Implement  and  administer  the 
Community  Food  Projects  Program 
piusuant  to  the  provisions  of  section  25 
of  the  Food  Stamp  Act  of  1977  (7  U.S.C 
2034). 

(102)  Receive,  accept,  and  administer 
funds  for  the  purpose  of  awarding 
research,  extension,  and  education 
competitive  giants  pursuant  to  the  Fund 
for  Rural  America  (7  U.S.C.  2204f). 

(103)  Develop  and  carry  out  a  system 
to  monitor  and  evaluate  agricultural 
research  and  extension  activities 
conducted  or  supported  by  the 
Department  of  Agriculture  that  will 
enable  the  Secretary  to  measure  the 
impact  and  effectiveness  of  researcii. 
extension,  and  education  programs 
according  to  priorities,  goals,  and 
mandates  established  by  law.  Conduct  a 
comprehensive  review  of  state-of-the-art 
information  technology  systems  for  use 
in  developing  the  system  (7  U.S.C 
3129). 

(104)  Conduct  a  pilot  research 
program  to  link  major  cancer  and  heart 
and  other  circulatory  disease  research 
efforts  with  agricultural  research  efforts 
to  identify  compounds  in  vegetables  and 
fruits  that  prevent  these  diseases  (7 
U.S.C  3174a). 

(105)  Administer  grants  to  1890  land- 
grant  colleges,  including  Tuskegee 
University,  through  Federal-grant  funds 
to  help  finance  research  fecilities  and 
equipment  including  agricultural 
libraries  (7  U.S.C.  3223). 

(106)  Establish  and  administer 
competitive  grants  (or  grants  without 
regard  to  any  requirement  for 
competition)  to  Hispanic-serving 
Institutions  for  the  piupose  of 
promoting  and  strengthening  the  ability 
of  Hispanic-serving  Institutions  to  carry 
out  education,  applied  research,  and 
related  community  development 
programs  (7  U.S.C.  3241). 

(107)  Make  competitive  grants  to 
support  research  to  eradicate  and 
control  Brown  Qtrus  Aphid  and  Qtrus' 
Tristeza  Virus  (7  U.S.C.  5925). 

(108)  Award  a  grant,  on  a  competitive 
basis,  to  establish  a  red  meat  safety 
research  center  at  an  eligible  research 
facility  (7  U.S.C.  5929). 

(109)  Coordinate  the  development  and 
carrying  out  by  Department  agencies  of 
all  matters  and  hmctions  pertaining  to 
agricultural  research  conducted  or 
funded  by  the  Department  involving 
biotechnology,  including  the 
development  and  implementation  of 
guidelines  for  overaight  of  research 
activities,  acting  as  liaison  on  all  metiers 
and  functions  pertaining  to  agricultural 
research  in  biotechnology  between 
agencies  within  the  Department  and 
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between  the  Department  and  otber 
governmental,  educational,  or  private 
organizations  and  carrying  out  any  other 
activltiea  authorlxad  by  (7  U.S.C.  3121). 

(110)  Provide  staff  Mipport  to  the 
Under  Secretary  for  ReMWch. 
Education,  and  Economics  related  to  the 
National  Agricultural  Research, 
Extension.  Education,  and  Economics 
Advisory  Board  (7  U.S.C  3123). 

(111)  Conduct  a  program  of  granU  to 
States  to  expand,  renovate,  or  improve 
schools  of  veterinary  medicine  (7  U.S.C. 
3151). 

(112)  Provide  technical  and 
educational  asaistance  to  conserve  and 
enhance  piivat*  grazing  land  resources 
(16  use.  2005b). 

(113)  Provide  technical  assistance  to 
farmers  and  ranchers  under  the 
Environmental  Quality  Incendvea 
Progrun  (16  U.S.C.  3630  et  mq.). 

(114)  Coordinate  USD  A  policy  and 
conduct  programs  relative  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act.  as  amended  (7  U.S.C.  136,  et  $eq.] 
and  coordinate  the  Department's 
Integrated  Pest  NlaMfiawnt  Programs 
and  tbs  Pesticide  AiMMmwnt  Prognin 
(7  U.S.C.  136-136y). 

(115)  Conduct  programs  of  research, 
technology  development,  and  education 
related  to  global  climate  change  (7 
U.S.C.  6701-6710). 

(116)  Represent  the  Department  in 
international  organizational  activities 
and  on  international  technical 
committees  concerned  with  agricultural 
science,  education,  and  development 
activities,  including  library  and 
Information  science  activities. 

(117)  Conduct  a  program  of  nutrition 
education  research. 

5.  In  subpart  K,  section  2.67  is 
amended  by  adding  a  new  paragraph 
(a)(14)  as  follows: 


12.67 


,  Eccwomte 


production,  supply,  price,  and  other 
aspecU  of  the  U.S.  agricultural 
economy,  collection  of  statistics, 
conduct  of  enumerative  and  objective 
measurement  surveys,  construction  and 
maintenance  of  sampling  frames,  and 
related  activities.  Prepare  reports  of  the 
Agricultural  Statistics  Board  of  the 
Department  of  Agriculture  covering 
official  state  and  national  estimates  (7 
U.S.C  476. 951.  and  2204). 

(8)  Represent  the  Department  in 
international  organizational  activides 
and  on  international  technical 
committees  concerned  with  agricultiiral 
science,  education,  and  development 
activities,  including  library  and 
infonnation  science  activities. 
•        •        •        •        • 

For  Subpart  C: 

Dated:  Novvmbar  26. 1997. 
DaaGUckaaa. 
Sacrptoiy  ofApicuHurt. 

For  Subpart  K: 

Dstad:  Novwnbar  26. 1997. 
LMttayGeualaa. 
l/ndarSeoeCafy/ttrRMaorcii,  Education,  and 


(a)  •   •   • 

(14)  Represent  the  Department  in 
International  organizational  activities 
and  on  international  technical 
committees  concerned  with  agricultural 
science,  education,  and  development 
activities,  including  library  and 
information  science  activities. 
•         •         •         •         • 

6.  In  subpart  K,  section  2.68  is 
amended  by  adding  a  new  paragraph 
(a)(8)  and  by  revising  paragraph  (aUl)  ss 
follows: 

I2.M    Adminlstralor,  National  Agrtcunural 
Statistics  Service. 

(a)   •    *    • 

(1)  Prepare  crop  and  livestock 
estimates  and  administer  reporting 
programs,  including  estimates  of 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inapaction 
Sarvloa 

9CFRPart78 
[Dodiet  No.  97-077-21 

Brucalloala  in  Cattta;  Stala  and  Araa 
Claaalficationa;  Kantucky 

OOiiirr  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  AfdrmsUon  of  interim  rule  as 
final  rule. 

SUMMANV:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  brucellosis  regulations 
concerning  the  interstate  movement  of 
cattle  by  changing  the  classification  of 
Kantucky  hx)m  Class  A  to  Class  Free. 
We  have  determined  that  Kentucky 
meets  the  standards  for  Class  Free 
status.  The  interim  rule  was  necessary 
to  relieve  certain  restrictions  on  the 
interstate  movement  of  cattle  from 
Kentucky. 

EFfECDVE  DATE:  The  interim  rule  was 
effective  on  September  16,  1997. 
FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
R.T.  RoUo.  Jr..  Staff  Veterinarian. 
National  Animal  Health  Programs.  VS. 
APHIS,  Suite  3B08,  4700  River  Road 


Unit  36,  Riverdale.  MD  20737-1231, 
(301)  734-7709;  or  e-mail: 
rrolloOaphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
September  16,  1997  (62  FR  48475- 
48477,  Docket  No.  97-077-1),  we 
amended  the  brucellosis  regulations  in 
0  CFR  part  78  by  removing  Kentucky 
from  the  list  of  Class  A  States  in 
%  78.41(b)  and  adding  it  to  the  list  of 
Qass  Free  States  in  $  78.41(a). 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
November  17. 1997.  We  did  not  receive 
any  comments.  The  facts  presented  in 
the  interim  rule  still  provide  a  basis  fin' 
the  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988.  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

Liel  of  Subjects  ia  •  CFR  Part  7S 

Animal  diseases.  Bison.  CatUe,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requiremants. 
Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  Part  78  and 
that  was  published  at  62  FR  48475- 
48477  on  September  16,  1997. 

Au^uritr-  21  U.S.C  lll-114a-l.  114f. 
lis.  117.  120.  121.  123-126.  134b.  and  134( 
7  CFR  2.22.  2.80.  and  371.2(d). 

Done  in  Wuhingtoa.  DC.  this  9th  day  of 
December  1997. 
CraigA.Eaad. 

Acting  Administrator.  Animal  and  Mant 
Health  Inspection  Service. 
IFR  Doc  97-32859  Filed  12-12-97;  8:45  am] 
aaxsMOOOC  mio-s«-p 
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DEPARTMENT  OF  TRANSPORTATION 
Fedaral  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-NII-147.HAO:  Amendment 
3S-10244;  AD  97-26-01] 

RIN  2120^AA64 

Airworthinasa  Diractivas;  Boeing 
Modal  737-100,  -200,  -300,  -400,  and 
-600  Sarias  Airplanaa 

AOaiCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
100,  -200.  -300,  -400,  and  -500  series 
airplanes,  that  requires  repetitive 
inspections  to  detect  galling  on  the 
input  shaft  and  bearing  of  the  standby 
rudder  power  control  unit  (PCU),  an*- 
replacement  of  the  standby  rudder 
actuator  with  a  serviceable  actuator,  if 
necessary.  This  amendmmit  also 
requires  eventual  replacement  of  the 
input  bearing  of  the  standby  PCU  with 
an  improved  bearing,  which  constitutes 
terminating  action  for  the  inspections  to 
detect  galling.  This  amendment  is 
prompted  by  a  review  of  the  design  of 
the  flight  control  systems  on  Model  737 
series  airplanes.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
galling  on  the  input  shaft  and  bearing  of 
the  standby  PCU,  which  could  result  in 
uncommanded  movement  of  the  rudder 
or  increased  pedal  forces.  These 
conditions,  if  not  corrected,  could  result 
in  reduced  controllability  of  the 
airplane. 

DATES:  Effective  January  20. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  20 
1998.  ' 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Dowty  Aerospace  Los  Angeles, 
1700  Business  Center  Drive.  Duarte. 
California  91010-2859.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Ronton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  VffORMATION  CONTACT: 
Kenneth  W.  Frey,  Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate.  Seattie  Aircraft  Certification 
Office,  1601  Lind  Avenue.  SW..  Ronton, 


Washington  98055-4056;  telephone 
(425)  227-2673;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
737-100.  -200,  -300,  -400,  and  -500 
series  airplanes  was  published  in  the 
Federal  Register  on  August  28.  1996  (61 
FR  44234).  That  action  proposed  to 
require  operational  tests  of  the  standby 
rudder  power  control  unit  (PCU)  to 
ensure  correct  operation  of  the  rudder, 
and  correction  of  any  discrei>ancy 
found:  and  repetitive  inspections  to 
detect  galling  on  the  input  shaft  and 
bearing  of  the  standby  PCU,  and 
replacement  of  the  standby  rudder 
actuator  with  a  serviceable  actuator,  if 
necessary.  That  action  also  proposed  to 
require  eventual  replacement  of  the 
input  bearing  of  the  standby  PCU  with 
an  improved  bearing,  which  would 
constitute  terminating  action  for  the 
inspections  to  detect  galling. 


Actions  Since  the  Issuance  of  the 
Praposal 

Since  the  issuance  of  the  proposal,  the 
FAA  has  reviewed  and  approved  Dowty 
Aerospace  Los  Angeles  Service  Bulletin 
1150-27-O4.  dated  December  5.  1996. 
which  describes  procedures  to  replace 
the  input  shaft  assembly  and  related 
hardware  with  a  new.  improved  input 
shaft.  The  new  input  shaft  uses  radial 
bearings,  which  will  prevent  galling  on 
the  input  shaft  and  bearing.  Paragraph 
(b)  of  this  final  rule  has  bron  revised  to 
reference  the  Dowty  Aerospace  service 
bulletin  as  an  appropriate  source  of 
service  information  for  accomplishment 
of  the  replacement. 

In  addition,  since  the  issuance  of  the 
proposal,  the  manufecturer  has  advised 
the  FAA  that  the  replacement  of  the 
input  bearing  of  the  standby  PCU  with 
an  improved  bearing  has  been 
incorporated  on  airplanes  having  line 
numbers  2815  and  subsequent. 
Therefore,  the  FAA  has  revised  the 
applicability  of  this  final  rule  to  include 
only  airplanes  having  line  numbers  1 
through  2814  inclusive. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Bue 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Revise  Statement  of 
Findings  of  Critical  Design  Review 
Team 

One  commenter  requests  the  second 
paragraph  of  the  Discussion  section  that 
appeared  in  the  preamble  to  the 
proposed  rule  be  revised  to  accurately 
reflect  the  findings  of  the  Critical  Design 


Review  (CDR)  team.  The  commenter 
asks  that  the  FAA  delete  the  one 
sentence  in  that  paragraph  that  reads: 
"The  recommendations  of  the  team 
include  various  changes  to  the  design  of 
the  flight  control  systems  of  these 
airplanes,  as  well  as  correction  of 
certain  design  deficiencies."  The 
commenter  suggests  that  the  following 
sentences  should  be  added:  "The  team^ 
did  not  find  any  design  issues  that 
could  lead  to  a  definite  cause  of  the 
accidents  that  gave  rise  to  this  effort. 
The  recommendations  of  the  team 
include  various  changes  to  the  design  of 
the  flight  control  systems  of  these 
airplanes,  as  well  as  incorporation  of 
certain  design  improvements  in  order  to 
enhance  its  already  acceptable  level  of 
safety." 

The  FAA  does  not  find  that  a  revision 
to  this  final  rule  in  the  manner 
suggested  by  the  commenter  is 
necessary,  since  the  Discussion  section 
of  a  proposed  rule  does  not  reappear  in 
a  final  rule.  The  FAA  acknowledges  that 
the  CDR  team  did  not  find  any  design 
issue  that  could  lead  to  a  definite  cause 
of  the  accidents  that  gave  rise  to  this 
effort.  However,  as  a  result  of  having 
conducted  the  CDR  of  the  flight  control 
systems  on  Boeing  Model  737  series 
airplanes,  the  team  indicated  that  there 
are  a  number  of  recommendations  that 
should  be  addressed  by  the  FAA  for 
each  of  the  various  models  of  the  Model 
737.  In  reviewing  these 
recommendations,  the  FAA  has 
concluded  that  they  address  unsafe 
conditions  that  must  be  corrected 
through  the  issuance  of  AD's.  Therefore, 
the  FAA  does  not  concur  that  these 
design  changes  merely  "enhance  (the 
Model  737'sl  already  acceptable  level  of 
safety." 

Request  To  Delete  Operatioiial  Teal 
Requirement 

Several  commenters  request  that  the 
requirement  to  perform  the  operational 
tests  to  cycle  hydraulic  fluid  through 
the  standby  rudder  PCU  and  to  ensure 
correct  operation  of  the  rudder  when  the 
standby  hydraulic  system  is  powered) 
be  deleted  from  the  proposal.  These 
commenters  point  out  that  the  Boeing 
Service  Letter  referenced  in  paragraph 
(a)  of  the  proposal  does  not  provide  a 
description  of  procedures  to  perform  the 
operational  tests  and  does  not  include 
instructions  to  correct  any  discrepancies 
found.  Another  commenter  requests  that 
paragraph  (a)  be  deleted  from  the 
proposal  because  it  is  not  a  technically 
sound  approach  to  eliminating  galling. 
This  commenter  states  that  the  only  way 
to  prevent  galling  is  to  upgrade  the 
input  bearing  of  the  standby  hydraulic 
system. 
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The  FAA  concurs  that  replacement  of 
the  input  bearing  of  the  standby 
hydraulic  system  with  a  new.  improved 
(upgraded)  input  bearing  is  a  technically 
sound  approach  to  eliminate  galling. 
The  requirement  to  replace  the  input 
bearing  with  a  new,  improved  input 
bearing  within  3  years,  as  specified  In 
the  proposed  AD.  supports  that 
approach.  Accordingly,  this  final  rule 
has  been  revised  to  delete  the  proposed 
requirement  for  operational  tests.  The 
FAA  finds  that,  until  the  replacement  of 
the  input  bearing  is  required,  repetitive 
inspections  to  detect  galling  of  the  input 
shaft  and  bearing,  and  replacement  with 
a  awioeable  standby  rudder  actuator,  if 
neoMHry  (m  specified  in  the  proposed 
AD),  will  positively  address  the  unsafe 
condition. 

Request  To  Extend  the  Compliance 
Time  Cor  Operational  Teata 

Several  commenters  request  that  the 
compliance  time  be  extended  for  the 
operational  tests  discussed  previously. 
Tne  commenters  request  that  the 
compliance  time  for  the  repetitive 
operational  tests  be  extended  &om  the 

Eroposed  "at  intervals  not  to  exceed  250 
ours  time-in-service"  to  "at  intervals 
not  to  exceed  800  hours  time-in- 
service."  The  commenters  state  that  the 
recent  FAA  MSG-3  analysis  on  the 
hydraulic  fluid  compound  revealed  that 
the  appropriate  interval  for  the 
operational  test  is  every  800  hours  time- 
in-service. 

As  explained  previously,  the  FAA  has 
removed  the  requirement  for  operational 
tests  from  the  final  rule:  however,  this 
final  rule  is  considered  to  be  interim 
action.  The  FAA  may  consider  further 
rulemaking  to  require  op>erational  tests 
of  the  standby  system  and  correction  of 
any  discrepancies.  The  FAA  will 
consider  the  results  of  the  previously 
discussed  MSC-3  analysis  in 
determining  an  appropriate  compliance 
time  for  future  proposed  operational 
tests. 

Request  To  Extend  the  Compliance 
Times  for  Inspections  for  Galling 

Several  commenters  request  that  the 
compliance  time  for  the  initial  and 
repetitive  inspections  for  galling  be 
extended  from  3,000  hours  time-in- 
service  to  "18  months  or  4.500  hours 
time-in-service"  for  the  proposed 
inspections  to  detect  galling  on  the 
input  shaft  and  bearing  of  the  standby 
rudder  rcu.  The  commenters  state  that 
18  months  or  4.500  hours  time-in- 
service  closely  corresponds  to  a  "C" 
check,  which  allows  operators  to 
schedule  maintenance  at  a  heavy 
maintenance  base  without  impacting 
safety.  One  commenter  suggests  that  the 


initial  inspection  and  repetitive  interval 
inspections  should  be  extended  to 
46.000  flight  hours.  (The  FAA  infers 
that  the  "46.000"  flight  hours  is  a 
typographical  error  and  that  the 
commenter  actually  requests  an 
extension  to  4.600  flight  hours.) 

The  FAA  concius  with  the 
commenters'  request  to  revise  the 
compliance  time  to  18  months  or  4,500 
hours  time-in-service  (whichever  occurs 
later)  since  the  last  inspection.  The  FAA 
Hnds  that  this  extension  of  the 
compliance  time  will  not  adversely 
affect  safety,  and  will  more  closely 
correspond  to  the  operators'  scheduled 
"C"  checks.  The  FAA  has  revised 
paragraph  (a)  of  this  final  rule 
accordingly. 

Requests  To  Revise  the  Compliance 
Time  for  Replacement  of  the  Input 
Bearing 

One  commenter  (the  airplane 
manufacturer)  requests  that  the 
proposed  compliance  time  for 
replacement  of  the  input  bearing  be 
changed  from  3  to  4  years  after  the 
effective  date  of  the  AD.  The  conunenter 
states  that  the  inspection  should  be 
accomplished  at  least  once  in  4  years, 
and  the  inspection  should  detect  any 
units  that  are  galled.  Another 
conunenter  requests  that  the 
replacement  be  required  by  August  1 . 
1997.  This  commenter  states  that  the 
National  Transportation  Safety  Board 
(NTSB)  suggests  that  date  in  a 
recommendation  to  the  FAA. 

The  FAA  does  not  concur  that  the 
compliance  time  should  be  revised.  In 
developing  an  appropriate  compliance 
time  for  this  action,  the  FAA  considered 
not  only  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition,  but  the  availability  of 
required  parts  and  the  practical  aspect 
of  accomplishing  the  required 
replacement  within  an  interval  of  time 
that  parallels  normal  scheduled 
maintenance  for  the  majority  of  affected 
operators.  The  manufactiuer  has 
advised  that  an  ample  number  of 
required  parts  will  be  available  for 
modification  of  the  U.S.  Oeet  within  the 
compliance  period.  However,  under  the 
provisions  of  this  final  rule,  the  FAA 
may  approVb  requests  for  adjustments  to 
the  compliance  time  if  data  are 
submitted  to  substantiate  that  such 
adjustments  would  provide  an 
acceptable  level  of  safety. 

Request  To  Delete  (or  Make  Optional) 
the  Replacement  Requirement 

Several  commenters  request  that  the 
proposed  replacement  requirement  be 
deleted  to  provide  more  time  to  review 
the  retrofit  program.  One  commenter 


suggests  that  the  requirement  should  be 
optional,  as  long  as  the  inspection  to 
detect  galling  on  the  PCU  input  shaft  is 
carried  out  repetitively  every  46,000 
flight  hours.  "The  commenter  does  not 
provide  a  justification  for  the 
recommended  46,000  flight  hours.  (The 
FAA  infers  that  the  "46.000"  flight 
hours  is  a  typographical  error  and  that 
the  commenter  actiially  requests  a 
compliance  time  of  4.600  flight  hours.) 

The  FAA  does  not  concur  with  the 
commenters'  requests.  Although  the 
repetitive  inspections  required  by  this 
final  rule  may  detect  galled  units  before 
the  galling  progresses  to  a  level  that 
would  affect  the  flight  control  system, 
the  inspections  do  not  ensure  that 
galling  will  not  occiir.  The  replacement 
of  the  input  bearing  with  a  new. 
improved  bearing,  as  described  in  the 
Dowty  Aerospace  service  bulletin 
discussed  previously,  will  positively 
address  the  subject  unsafe  condition 
and  provide  an  acceptable  level  of 
safety. 

The  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  modifications  or 
design  changes  to  remove  the  source  of 
the  problem,  rather  than  by  repetitive 
inspections.  Long  term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  coupled  with  a 
better  understanding  of  the  human 
fectors  associated  with  numerous 
repetitive  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
special  procedures  and  more  emphasis 
on  design  improvements.  The 
replacement  requirement  is  in 
consonance  with  these  considerations. 

Reqoest  To  Revise  the  Coat  Estimate 

One  commenter.  the  airplane 
manufacturer,  requests  that  the  cost 
estimate  for  the  proposed  inspections  be 
revised  from  $60  to  $120  per  airplane, 
per  inspection  cycle.  The  FAA 
acknowledges  that  the  correct  cost 
estimate  is  $120  per  airplane,  per 
inspection  cycle,  and  has  revised  the 
cost  impact  information,  below, 
accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  significanUy  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 
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Cost  Impact 

There  are  approximately  2.830  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1.037  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proDosed  AD. 

"llie  FAA  estimates  that  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
inspections,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  required 
inspections  on  U.S.  operators  is 
estimated  to  be  $124,440.  or  $120  per 
airplane,  per  inspection  cycle. 

The  FAA  estimates  that  it  will  faVf> 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hour.  The  cost  of  the 
replacement  parts  is  estimated  to  be 
$793  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  required 
replacement  is  estimated  to  be  $946,781. 
or  $913  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  InqMct 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fisderalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  nota 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AnthorilT:  49  U.S.C  108(g),  40113.  44701. 

f  39.13    (Afflwtdad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

t7-26-01    Boeing:  Amendment  39-10244. 
Docket  97-NM-147-AD. 
Applicability:  Model  737-100,  -200.  -300. 
-400.  and  -500  serin  aiiplanm,  having  line 
numbers  1  througli  2814  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  tlie  preceding  applicability 
provision,  legardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  tliat  liave  been  modified, 
altered,  or  repaixed  ao  tliat  the  performance 
of  the  requiremenU  of  this  AD  is  affected,  tlie 
owner/operator  must  request  approval  Cor  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiact  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
tills  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  movement  of 
tlie  rudder  ot  increased  rudder  pedal  forces, 
and  consequent  reduced  controllability  of  tlie 
airplane,  accomplish  the  following: 

(a)  Within  18  months  or  4,500  hours  time- 
in-service  after  the  effective  date  of  tliis  AD, 
whichever  occurs  later  and  thereafter  at 
intervals  not  to  exceed  18  months  or  4,500 
hours  time-in-service,  whichever  occurs 
later  Perform  an  inspection  to  detect  galling 
on  the  input  shaft  and  bearing  of  the  standby 
rudder  PCU  by  accomplishing  paragraphs 
(a)(1)  through  (a)(10)  of  this  AD. 

(1)  Shut  off  all  hydraulic  power. 

(2)  Cain  access  to  the  standby  rudder 
actuator. 

(3)  Disconnect  the  input  rod  from  tiie 
standby  actuator. 

(4)  Using  a  push/pull  spring  scale 
(minimum  +/- 10%  accuracy  at  1.0  pound; 
preferably  one  having  a  peak  load  memory 
function),  push  on  the  standby  rudder 
actuator  input  lever  with  sufficient  force  to 
move  the  lever  from  the  neutral  position  up 
to,  but  not  touching,  the  aft  stop.  The  scale 
must  be  contacting  the  input  lever  at 
approximately  the  clevis  bolt  centerline. 
While  applying  the  load  required  to  move  the 
lever,  tliis  scale  must  be  maintained  at  an 


angle  perpendicular  to  the  lever  am  (not  to 
exceed  20  degrees  from  perpendicular).  The 
force  required  to  move  the  input  lever 
throughout  this  range  of  motion  must  not 
exceed  one  pound. 

(5)  itepeat  the  test  specified  in  paragraph 
(aK4)  of  this  AD.  moving  the  lever  arm  from 
the  aft  stop  position  up  to  the  forward  stop, 
but  not  touching.  The  force  required  to  move 
tlie  input  lever  throughout  tiiis  range  of 
motion  must  not  exceed  one  pound. 

(6)  Repeat  the  test  specified  in  paragraph 
(aK4)  of  this  AD.  moving  tlie  lever  arm  from 
the  forward  stop  i>osition  back  to  tiie  neutral 
position.  The  force  required  to  move  tlie 
input  lever  throughout  tliis  range  of  motion 
must  not  exceed  one  pound. 

(7)  If  tlie  actuator  force  encountered  during 
any  of  the  procedures  required  by  parMmph 
(a)(4),  (aK5),  or  (a)(6)  of  this  AD  exceeds  ^ 
pound,  prior  to  further  flight  replace  tiie 
standby  rudder  actuator  with  a  serviceable 
actuator,  and  test  the  standby  rudder  acttiator 
in  accordance  with  the  procedure  specified 
in  paragraph  (a)(9)  of  this  AD. 

(8)  If  the  actuator  force  encountered  during 
any  of  the  procedures  required  by  paragraph 
(aM4),  (a)(5),  or  (a)(6l  of  this  AD  is  one  pound 
or  less,  prior  to  ftirther  flight  reconnect  tlie 
input  rod  to  the  standby  rudder  actuator,  and 
test  tlie  standby  rudder  actuator  in 
accordance  with  the  procedure  specified  in 
paragraph  (a)(9)  of  this  AD. 

(9)  Perform  a  ftinctional  test  of  the  standby 
rudder  actuator  in  accordance  with 
Maintenance  Manual  737-100/-200.  Chapter 
27-21-141,  removal/installation  (for  Model 
737-100  and  -200  series  airplanes);  or 
maintenance  Manual  737-300/-400/-500. 
Chapter  27-21-24.  removal/installation  (for 
Model  737-300.  -400,  and  -500  series 
airplanes). 

(10)  Restore  the  airplane  to  its  normal 
condition. 

(b)  Witliin  3  years  ohm  the  effective  date 
of  this  AD,  replace  the  input  bearing  of  the 
standby  rudder  PCU  with  an  improved 
bearing  in  accordance  with  Dowty  Aerospace 
Los  Angeles  Service  Bulletin  1150-27-04. 
dated  December  5, 1996;  or  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA,  Transport  Airplane  Directorate. 
Replacement  of  the  input  bearing  with  an 
improved  bearing  in  accordance  with  tlie 
service  bulletin  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  tiirough 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  commenU  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle.  ACO. 

(d)  Special  flight  permits  may  be-issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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(e)  Except  as  provided  by  paragraph  (b)  of 
thia  AD,  (he  replacement  shall  be  done  in 
accordance  with  Dowty  Aerospace  Los 
Angeles  Service  Bulletin  1150-27-04.  dated 
December  5.  1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  b  U.S.C. 
5S2(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Dowty  Aerospace  Los  Angeles, 
1700  Business  Center  Drive.  Duarte, 
California  91010-2859.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
DtredofMe.  1601  Lind  Avenue.  SW..  Kenton. 
Waahii^lon:  or  at  the  Office  of  the  Federal 
Rflgiatar.  800  North  Capitol  Straet.  NW..  suite 
700.  Wathington.  DC. 

(0  This  amendment  becomes  effective  on 
lanuary  20. 1998. 

laiufld  in  Renton,  Washington,  on 
December  8.  1997. 
Stewart  R.  Miller. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  97-32590  Filed  12-12-97;  8:45  mm] 

BIUJNO  coot  4ai»-l3-U 


DEPAFrrMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Pan  39 

[Dockat  No.  97-NM-2S9-AD;  Ai 
3»-10247:  AD  97-n2«-04] 

RIN  2120-AA64 


Airworthiness  Directives;  Boeing 
Model  737-100.  -200,  -300,  -400.  and 
-600  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopU  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Boeing  Model  737-100. 
-200,  -300,  -400,  and  -500  series 
airplanes.  This  amendment  requires  a 
one-time  inspection  to  determine  if 
certain  ailerons  are  installed  on  the 
airplane.  This  amendment  also  requires 
removing  any  defective  aileron, 
scrapping  it.  and  replacing  it  with  a  new 
or  serviceable  aileron.  This  amendment 
is  prompted  by  reports  of  failure  of  the 
aileron  due  to  an  inappropriate  repair 
procedure.  The  actions  speciHed  in  this 
AD  are  intended  to  detect  and  correct 
defective  ailerons,  which  could  result  in 
in-flight  separation  of  an  aileron  from 
the  airplane  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Effective  December  30.  1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  13. 1998. 
A00RCS8C8:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  97-NM- 
259-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 

Information  concerning  this 
amendment  may  be  obtained  from  or 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Schneider  or  Nenita  Odesa.  Aerospace 
Engineers.  Airframe  Branch.  ANM- 
1205,  FAA.  Transport  Airplane 
Directorate.  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2028  or  (425) 227-2557;  fax 
(425)227-1181. 

SUPPLEMENTARY  INFORMATXM:  The  FAA 
has  received  two  reports  of  failure  of  the 
aileron  on  Boeing  Model  737  series 
airplanes.  In  one  incident,  a  two-foot 
section  of  an  aileron  separated  from  the 
airplane  during  descent,  which  resulted 
in  vibration  of  the  flight  controls.  In  the 
second  incident.  30  percent  of  an 
aileron  separated  from  the  airplane 
during  climb.  The  flightcrew  had  to 
input  a  significant  amount  of  trim  to 
straighten  the  wings  to  a  level  position 
prior  to  landing.  This  airplane  had 
accumulated  34  flight  cycles  since  its 
ailerons  were  rebuilt  by  Tramco  Inc. 
(doing  business  as  BFCoodrich  (BFG) 
Aerospace.  Repair  Station  HN6R593N). 

Investigation  revealed  that  the  cause 
of  these  failures  has  been  attributed  to 
an  inappropriate  repair  procediue 
accomplished  by  BFG  Aerospace. 
During  the  process  of  rebuilding 
ailerons,  part  number  65—46454— XX.  for 
Boeing  Model  737-100,  -200,  -300. 
-400,  and  -500  series  airplanes.  BFG 
Aerospace  did  not  use  proper 
procedures  in  the  preparation  of  the 
aileron  surface  prior  to  the  lay-up  of  the 
sldn  panel.  As  a  result,  the  contact 
surface  between  the  skin  and  core  did 
not  provide  adequate  adhesion 
properties  for  the  bonded  skin  panel. 

BFG  Aerospace  has  not  located  all  of 
the  defective  ailerons  and  has  not 
provided  documentation  which  verifies 
removal  of  the  defective  ailerons  from 
service. 

E)efective  ailerons  that  are  installed  on 
an  airplane,  if  not  detected  and 
corrected,  could  result  in  in-flight 
separation  of  an  aileron  from  the 
airplane,  which  could  result  in  reduced 
controllability  of  the  airplane. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  737- 


100.  -200.  -300.  -400,  and  -500  series 
airplanes  of  the  same  type  design,  this 
AD  is  being  issued  to  detect  defective 
ailerons  installed  on  an  airplane,  which 
could  result  in  in-flight  separation  of  an 
aileron  bom  the  airplane  and 
consequent  reduced  controllability  of 
the  airplane.  This  AD  requires  a  one- 
time visual  inspection  to  determine  if 
certain  ailerons  are  installed  on  the 
airplane.  This  AD  also  requires 
removing  any  defective  aileron, 
scrapping  it.  replacing  it  with  a  new  or 
serviceable  aileron,  and  submitting  an 
inspection  report  to  the  FAA.  if 
necessary. 

Determination  of  Rule's  Efbctive  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Commenta  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  arc  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summtu'izes  each  FAA-public  cdntact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
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Docket  Number  97-NM-259-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
•  it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Atttbority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-26-04    Boeing:  Amendment  39-10247. 
Docket  97-NM-259-AD. 

Applicability:  All  Model  737-100,  -200, 
-300,  —400.  and  -500  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subfect  to  the  requirements  of  this  AO.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  tlie  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  defective  ailerons  installed  on  an 
airplane,  which  could  result  in  in-flight 
separation  of  an  aileron  from  the  airplane 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD.  fierform  a  one-time  visual 
inspection  to  determine  if  an  aileron  repaired 
by  Tramco  Inc.  (doing  business  as 
BFCoodrich  Aerospace,  Repair  Station 
HN6R593N)  having  any  of  the  following 
serial  numbers  is  installed  on  the  airplane: 

Afiected  Serial  Numben 

BN23 

BN49 

BN56 

BNSg 

BN167 

BN180 

BN206  - 

BN236 

162 

237 

(b)  If  any  aileron  is  found  with  an  affiected 
serial  number  identified  in  paragraph  (a)  of 
this  AD,  accomplish  paragraphs  (b)(1)  and 
(b)(2)  of  this  AD. 

(1)  Prior  to  further  flight,  remove  the 
defective  aileron,  and  replace  it  with  a  new 
or  serviceable  aileron.  And 

(2)  Within  10  days  after  accomplishing  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  submit  a  report  of  any  findings  of 
ailerons  specified  in  paragraph  (a)  of  this  AD 
to  the  Manager.  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office  (ACO),  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056;  telephone 
(425)  227-2028;  fax  (425)  227-1181. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  OfRce  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.]  and  have  been  assignad  OMB 
Control  Number  2120-0056. 

(c)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  an 
aileron  having  any  serial  number  identified 
in  paragraph  (a)  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests  ' 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  pennits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  This  amendment  becomes  eftective  on 
December  30. 1997. 

Issued  in  Renton,  Washington,  on 
December  9, 1997. 

John  J.  Hkkey. 

Acting  h4anager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-32609  Filed  12-12-97;  8:45  am) 
BMJJNO  CODE  4aiO-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  97-NIII-183-AO;  Amendment 
39-10242;  AO  97-2S-17] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  IModel 
A320and  A321  Series  Airplanes 

AOENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  and  A321  series  airplanes,  that 
requires  a  revision  to  the  Airplane 
Flight  Manual  (AFM)  to  include 
procedures  for  the  flightcrew  to  follow 
in  the  event  of  radio  altimeter  height 
malfunction.  This  amendment  also 
requires  replacement  of  certain  radio 
altimeter  antennas  with  improved 
antennas,  at  which  time  the  AFM 
revision  will  no  longer  be  required.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  output  of  erroneous  radio 
altimeter  height  information  to  the 
flightcrew  and  autopilot,  which  could 
result  in  reduced  ability  of  the 
flightcrew  to  cope  with  adverse 
operating  conditions. 
DATES:  Effective  January  20. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  20, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
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from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue.  SW..  Renton. 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC 
FOR  FURTHER  MFORMATION  CONTACT: 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax (425) 227-1149. 
SUPPLEMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A3  20  and  A3  21  series  airplanes 
was  published  in  the  Federal  Register 
on  October  1.  1997  (62  PR  51383).  That 
action  profxised  to  require  a  revision  to 
the  Airplane  Flight  Manual  (AFM)  to 
include  procedures  for  the  flightcrew  to 
follow  in  the  event  of  radio  altimeter 
height  malfunction.  That  action  also 
proposed  to  require  replacement  of 
certain  radio  altimeter  antennas  with 
improved  antennas,  at  which  time  the 
AFM  revision  would  no  longer  be 
required. 


Interacted  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  anMndment.  Due 
consideration  hai  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

Senrica  loJbnnatlon  Date 

One  commenter,  Airbus,  points  out 
that  Airbus  A319/320/321  Flight 
Manual  Temporary  Revision  (TR) 
2.05.00/13  was  approved  by  the 
Direction  Generale  de  I'Aviation  Civile 
(DGAC).  which  is  the  airworthiness 
authority  for  France,  on  October  18, 
1996.  (Paragraph  (a)  of  the  proposal 
indicates  that  the  TR  is  undated.)  The 
FAA  has  revised  paragraph  (a)  of  this 
final  rule  to  specify  the  date  provided 
by  Airbus. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  rhei^ 
previously  described.  The  FAA  hM 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 


Cost  Impact 

The  FAA  estimates  that  50  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  AFM  revision,  and  1  work 
hour  per  airplane  to  accomplish  the 
antenna  replacement,  at  an  average 
labor  rate  of  S60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manu&cturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $6,000.  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
wero  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Febru&ry  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption , 


List  of  Siibiacts  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reftsrence. 
Safety. 

Adoption  of  the  Amendniant 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
AdministratiQn  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39-^AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathority:  49  U.S.C  10e(g).  40113.  44701. 

f3t.13    [Amandsdl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•7-25-17    AMea  indostrie:  Amendment 
39-10242.  Docket  S7-NM-183-AD. 

Applicability:  Model  A320  and  A321  wries 
airplanes  equipped  with  Collins  radio 
altimeter  antennaA  having  part  number  (P/N) 
622-4701-002  and  •  serial  numtwr  below 
2014,  certificated  in  any  caiagoiy. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabihty 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  sul>)ect  to  tiie  requirements  of  this 
AD.  For  airplanes  tliat  have  been  modified, 
altered,  or  repaired  to  that  the  performance 
of  the  requirements  of  this  AD  is  affacted,  the 
owner/operator  must  request  approval  far  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  Bodification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  tlie  request  should  include 
specific  propoaed  actions  to  address  it. 

CompUaitce:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  output  of  erroneous  radio 
altimeter  height  information  to  the  flightcrew 
and  autopilot,  due  to  inadequate  antenna 
solder  connections,  which  could  result  in 
reduced  ability  of  the  flightcrew  to  cope  with 
adverse  operating  conditions,  accomplish  the 
following: 

(a)  Within  10  days  after  the  effective  date 
of  tliis  AD.  revise  the  Limitatioiu  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  by  incorporating  Airbus  A3ig/320/ 
321  Flight  Manual  Temporary  Revision  (TR) 
2.05.00/13.  dated  October  18.  1996.  into  the 
AFM  to  provide  procedures  for  the  flightcrew 
to  follow  in  the  event  of  radio  altimeter 
malfunction. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD.  replace  any  COLLINS  radio 
altimeter  antenna  having  P/N  622-8701-002, 
a  serial  number  below  2014.  and  white  paint 
on  the  inner  side  of  tlie  C-sink  hole  with  a 
new  antenna  having  the  same  P/N  ttut  is 
fitted  with  metallic  C-sink  inserts  in  its 
attadiing  holes;  in  accordance  with  Airbus 
All  Operators  Telex  (ACT)  34-03.  dated 
February  20.  1996.  Accomplishment  of  the 
actions  specified  in  this  paragraph 
constitutes  termiiiating  action  for  tlta  AFM 
revision  required  by  paragraph  (a)  of  this  AD. 

(c)  As  of  the  effiective  date  of  this  AD,  no 
person  shall  iiutall  a  COLUNS  radio 
altimeter  antenna  having  P/N  622-8701-002 
and  a  serial  number  below  2014.  unless  the 
antetma  is  fitted  with  metallic  C-sink  Inserts 
in  iu  attaching  holes. 

(d)  An  alternative  method  of  compliance  or 
ad)\tstment  of  tiie  compliance  time  that 
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provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operatore 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Airbus  A319/320/321  Flight  Manual 
Temporary  Revision  (TR)  2.05.00/13,  dated 
October  18, 1996:  and  Airbus  All  Operators 
Telex  (AOT)  34-03,  dated  February  20. 1996. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington. 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  (CN)  96- 
172-084(5),  dated  August  28, 1996. 

(g)  This  amendment  becomes  effective  on 
January  20, 1998. 

Issued  in  Renton,  Washington,  on 
December  5, 1997. 

John  J.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-32430  Filed  12-12-97:  8:45  am] 
HUJNQ  COOE  4t10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Docket  No.  97-NM-146-^U);  Amendment 
3»-1 0241 ;  AO  97-2S-iq 

RIN  2120-AA64 

Airworltiiness  Directives;  British 
Aerospace  (Jetstream)  Model  4101 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
(Jetstream)  Model  4101  airplanes,  that 


requires  a  one-time  inspection  of  the 
tailplane  (horizontal  stabilizer)  leading 
edges  and  surrounding  area  for 
discrepancies,  and  corrective  action,  if 
necessary.  This  amendment  is  prompted 
by  the  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  separation  of  the 
horizontal  stabilizer  from  the  fin,  which 
could  lead  to  reduced  controllability  of 
the  airplane. 
DATES:  Effective  January  20, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  20, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AI(R)  American  Support,  Inc.. 
13850  Mclearen  Road.  Hemdon. 
Virginia  20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
International  Branch,  ANM-116,  FAA, 
^Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
96055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPl^MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  British 
Aerospace  (Jetstream)  Model  4101 
airplanes  was  published  in  the  Federal 
Register  on  October  1, 1997  (62  FR 
51386).  That  action  proposed  to  require 
a  one-time  inspection  of  the  tailplane 
(horizontal  stabilizer)  leading  edges  and 
surrounding  area  for  discrepancies,  and 
corrective  action,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  57  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 


work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $3,420.  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safe^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g).  40113. 44701. 
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|St.1S    tAmendad] 

2.  Section  39.13  U  amended  by 
adding  the  following  new  airworthiiiMa 
directive: 

fl7-2S-16    Britkb  Amympm*  Regional 
Aircraft  |Fonn«-ly  Fililiiii  AlKrall 
UmitMl.  Brilisli  Aawwyaca  (rii— iiilii 
Aircraft)  Lindladl:  Amendment  39- 
10241.  Docket  97-NM-l4e-AO. 
ApplicabHity:  JeUtreem  Modal  4101 
airplanes,  constmcton  numbers  41005 
tluough  41069  inclusive,  and  41071  tluough 
41078  inclusive:  certificated  in  any  category. 

No«a  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whatbar  it  baa  been 
otherwise  modified,  aHaied.  or  rapaiied  in 
the  area  subject  to  the  requirements  of  this 
AO.  For  airplanaa  that  have  been  modified, 
altered,  or  rapaiied  ao  that  the  perfonnaooa 
of  the  requiraments  of  this  AD  is  affactad.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efbct  of  the  modirication.  alteration,  or 
repair  on  the  unsafe  condition  addreaaad  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliancv:  Required  as  indicated,  uniees 
accomplished  previously. 

To  prevent  separation  of  the  tailplane 
(horizontal  stsbilizer)  from  the  fin,  which 
could  lead  to  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  3.000  hours  time-in-service  or 
11  months  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  perform  a  one-time 
inspection  of  the  sttachmenl  bolts  and 
surrounding  area  of  the  horizontal  stabiliaar 
leading  edges  for  discrepancies,  in 
accordance  with  Jeutream  Service  Bulletin 
J41-55-002.  Revision  1.  dated  July  25. 1996. 
If  any  diaciapaacy  la  found,  prior  to  further 
flight,  conael  the  dteoefiancy  in  accordance 
with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  aooaptabia  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-l  16,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenaitce 
Inspector,  who  may  add  commenu  and  then 
send  it  to  the  hlanegar.  International  Branch. 
ANM-l  16. 

Ha»m  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  %irith  this  AD.  if  any.  may  be 
ntlatnad  from  the  International  Branch. 
ANM-l  16. 

(c)  Special  flight  permiu  may  be  issued  in 
accordance  mhth  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Jeutream  Service  Bulletin  )4 1-55-002. 
Revision  1,  dated  July  25.  1906,  which 
contains  the  specified  eCbctiva  ] 


This  iaoorpocation  by  rof 

approved  by  the  Director  of  the  Padatal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  AI(R)  American  Support,  Inc..  13850 
Mclearen  Road,  Hemdon.  Virginia  20171. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renlon.  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC 

Mela  3:  The  subject  of  this  AD  is  addraaaad 
British  airwoithinaaa  diractive  004  00  06. 

(e)  This  amendment  becomes  effective  on 
January  20,  1908. 

Issued  in  Renton.  Washington,  on 
December  5.  1897. 

John  |.  Hickay. 

Acting  ktanager.  Transport  Airplane 
Diractorata.  Aircraft  Certification  Service. 
IFR  Doc.  07-32431  Filed  12-12-07;  0:45  am) 
aajjNO  ooee  seta-ia-u 


AOORESSGS:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  oiocket, 
1601  Lind  Avenue,  SW..  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  Noilh  Capitol 
Street,  NW.,  suite  700.  Washington,  DC 

FOR  FURTHER  MFORMATION  COHT  ACT: 
International  Branch,  ANM-l  16.  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton,  Washington 
9805S-4056:  telephone  (425)  227-2110; 
£ax (425) 227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFK  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Aerospatiale 
Model  ATR42  series  airplanes  was 
published  in  the  Federal  Register  on 
August  25.  1997  (62  PR  44915).  That 
action  proposed  to  require  removal  of 
certain  landing  gear  attachment  pina, 
and  replacement  of  the  pins  with 
serviceable  pins. 


DEPARTMENT  OF  TRANSPORTATKM      Commenta 


FMtoral  Aviation  Admlnlatfatton 
14  CFR  Part  30 

[Doetm  Na  Vr-NM-iei-AO;  Amendment 
at-10249:  AO  97-2S-iq 

RIN2120-AA64 

Airworthir>es8  DIractlvaa;  AaroafMrtlala 
Modal  ATR42  Sariaa  Airplanaa 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale  Model 
ATR42  series  airplanes,  that  requires 
removal  of  certain  landing  gear 
attachment  pins,  and  replacement  of  the 
pins  with  serviceable  pins.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  wear  of  the  attachment  pins, 
which  could  result  in  collapse  of  the 
main  landing  gear. 
DATES:  Effective  January  20,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  20, 
1998. 


Interested  persons  have  been  afforded 
'  an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Castlni{»act 

The  FAA  estimates  that  88  Model 
ATR42  series  airplanes  of  U.S.  registry 
will  be  affected  by  this  AD.  that  it  will 
take  approximately  45  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  %vork  hour.  Required  parts 
will  be  provided  by  the  manufacturer  at 
no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
S237,600,  or  $2,700  per  airplane. 

The  cost  impact  figure  discussed 
atwve  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
thoae  actions  in  the  future  if  this  AD 
were  not  adopted. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADOftESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Aadwrity:  49  U.S.C.  106(g),  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-25-18    Aerospatiale:  Amendment  39- 
10243.  Docket  97-NM-161-AD. 

Applicability:  Model  ATR42  series 
airplanes  as  identified  in  Aerospatiale 
Service  Bulletin  No.  ATR42-32-0081,  dated 
July  16, 1996,  and  Aerospatiale  Service 
Bulletin  No.  ATR42-32-0082.  dated  July  16, 
1996;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  wear  of  the  landing  gear 
attachment  pins,  which  could  result  in 
collapse  of  the  main  landing  gear  (MLG), 
accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  remove  the  MLG  leg  hinge 
pins  and  side  brace  assembly  center  pins 
having  the  part  numbers  (P/N)  specified  in 
paragraph  C(2]  of  Aerospatiale  Service 
Bulletin  No.  ATR4 2-3 2-0081,  dated  July  16. 
1996;  and  replace  the  pins  with  serviceable 
pins,  in  accordance  with  the  Aerospatiale 
service  bulletin  and  Messier-Dowty  Service 
Bulletin  No.  631-32-127,  Revision  1,  dated 
October  22, 1996. 

(b)  Prior  to  the  accumulation  of  15.000 
landings  since  the  last  overhaul  of  the  MLG, 
or  within  8  years  time-in-service  since  the 
last  overhaul  of  the  MLG,  whichever  occurs 
first,  remove  the  MLG  swinging  lever/barrel 


pins  and  shock  absortwr  universal  joint  hinge 
pins  having  the  P/N's  specified  in  paragraph 
C.(2)  of  Aerospatiale  Service  Bulletin  No. 
ATR42-32-0082,  dated  July  16.  1996;  and 
replace  the  pins  with  serviceable  pins,  in 
accordance  with  the  Aerosptatiale  service 
bulletin  and  Messier-Dowty  Service  Bulletin 
No.  631-32-128,  Revision  1,  dated  November 
15, 1996. 

Note  2:  Serviceable  pins  include  those  that 
have  been  removed,  inspected  and  marked 
with  green  paint  in  accordance  with  Messier- 
Dowty  Service  Bulletin  No.  631-32-127. 
Revision  1,  dated  October  22, 1996;  or 
Messier-Dowty  Service  Bulletin  No.  631-32- 
128.  Revision  1,  dated  November  IS,  1996;  as 
applicable. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  any  MLG  pin  having  a 
part  niunber  identified  in  Aerospatiale 
Service  Bulletin  No.  ATR42-32-0081,  dated 
July  16, 1996,  or  Aerospatiale  Service 
Bulletin  No.  ATR42-32-00e2.  dated  July  16, 
1996,  on  any  airplane  unless  that  pin  is 
considered  to  l>e  serviceable  in  accordance 
with  the  applicable  service  bulletin. 

(d)  An  alternative  method  of  compliance  or 
adjtistment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-l  16.  FAA. 
Transport  Airplane  Directorate.  Opentors 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  than 
send  it  to  the  Manager.  International  Branch, 
ANM-l  16. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-l  16. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  the  following  Aerospatiale  and  Messier 
Dowty  service  bulletins,  which  contain  the 
following  spcified  list  of  effective  pages: 


Service  buMetin  revision  and  d^e 

Page  No. 

Revision  level 
shown  on  page 

Dale  shown  on 
pege 

Aerospatiale  ATR42-32-0081 ,  July  16.  1996  

1-7 

1-6 

1-15.  19-31 

16-18  

1-11, 13-22 

Original „   . 

Original  . — 

1  

Originai 

1  

Original 

July  16.  1996. 
July  16.  1996. 
Oct.  22  1996 

Aerospatiale,  ATR42-32-0082.  July  16.  1996  

Messier  Dowty,  631-32-127.  Revision  1.  October  22,  1996 

Messier  Dowty.  631-32-128,  Revision  1,  November  15.  1996  „ 

July  18.  1996. 
Nov  15  1996 

12 

July  18,  1996. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
RJ^ster  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse.  Cedex  03.  France.  Copies 
may  be  inspected  at  the  FAA,  Traiuport 


Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  IXL 

Note  4:  The  subject  of  this  AD  is  addressed 
issued  French  airworthiness  directive  96- 
131-064(6).  dated  July  3, 1906. 


(g)  This  amendment  becomes  effective  on 
January  20, 1998. 
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Istuad  in  Rentoo.  Wuhington.  on 
Dacsmber  S.  1997. 

fokii  r.  Hickay. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|PR  Doc  97-32432  Filed  12-12-97:  8:45  ami 
I  COM  4tW-«»-U 


DEPARTMENT  OF  TRANSPORTATION 

FMeral  Aviatton  Admlntstratlon 

14  CFR  Part  71 

lAirapae*  Docket  Na  f7-AOL-a7] 

Modification  of  Claaa  E  Alrapaoa; 


Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  correction. 


This  action  corrects  an 
incomplete  name  in  a  final  rule  that  was 
published  in  the  Federal  Register  on 
October  29.  1997,  Airspace  Docket 
Number  g7-AGL-27.  The  Final  Rule 
modifled  Class  E  airspace  at  Mason.  MI. 
EFFCCnVE  date:  0901  UTC.  January  1. 
1998. 

FOa  nWTHCR  MPOaMATION  CONTACT: 
Michelle  M.  Behm.  Air  Traffic  Division, 
Airspace  Branch.  ACL-520.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018,  telephone  (847)  294-7568. 

•UaPLEMCNTARV  MTOaMATION: 

Hiatory 

Federal  Register  document  97-28605, 
Airspace  Docket  Number  97-ACL-27, 
published  on  October  29.  1997  (62  FR 
56067),  modified  the  description  of  the 
Class  E  airspace  area  at  Mason.  MI.  An 
incomplete  name  was  discovered  in  the 
legal  description  for  this  airspace.  This 
action  corrects  that  error. 

Camctioa  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  airspace 
designation  for  the  Class  E  airspace  area 
at  Mason,  MI,  incorporated  by  reference 
in  14  CFR  71.1  (FR  Document  97- 
28605),  is  corrected  as  follows: 

171.1    [Conected] 

On  page  56067,  column  3,  line  25.  in 
the  CIms  E  airspace  designation  for 
Mason.  MI.  conact  "Eaton.  Ml"  to  read 
"Eaton  Rapids.  Ml." 

luusd  in  Dm  Plainet,  Ulinois  on  November 
12, 1997. 

David  B.  f  "mil. 

AuiMtant  Mattager.  Air  Traffic  DMaion. 

(FR  Doc.  97-32669  FU«1  12-12-97;  8:45  am) 

aajjMQ  ooos  4Sis-is-m 


DEPARTMENT  OF  TRANSPORTATION 

Fadacal  Aviation  Admlnlatration 

14  CFR  Part  71 

(Airapaoe  Docket  No.  97-ASW-2S] 

Ravlalon  of  Claaa  E  Alrapaoa;  Gallup, 


AQCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  request  for 
comment. 


\KY:  This  amendment  modifies  the 
Class  E  airspace  at  Gallup,  NM.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP)  to  runway 
(RWY)  6  at  Gallup  Municipal  Airport, 
Gallup.  NM  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  ain[>ace 
extending  from  700  feet  or  more  above 
the  surface  for  Instrument  Flight  Rules 
(IFR)  operations  at  Gallup  Municipal 
Airport.  Gallup.  NM. 
DATES:  Effective  0901  UTC.  April  23. 
1998.  Comments  must  be  received  on  or 
before  January  29. 1996. 
AOOncaSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Ainpace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administradon  Southwest 
Region,  Docket  No.  97-ASW-25,  Fort 
Worth.  TX  76193-0520. 

The  official  docket  may  be  examined 
In  the  Office  of  the  Regional  Counsel. 
SouthwHt  Region.  Federal  Aviation 
Adaiaielratlon.  2601  Meecham 
Boulevard.  Room  663,  Forth  Worth,  TX. 
between  9:00  AM  and  3:00  PM.  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  houn 
St  the  Airspace  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Southwest  Region. 

414.  Fort  Worth.  TX. 


NM  PMmtER  aVOMMTKM  CONTACT: 
Donald  J.  Day.  Ainpace  Branch.  Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520.  telephone  817- 
222-5593. 

aUPPt^M0fTAItV  arOWMATION:  ThU 
amendment  to  14  CFR  part  71  revises 
the  Class  E  ainpace  at  Gallup.  NM.  The 
development  of  a  GPS  SIAP  to  RWY  6 
at  Gallup  Municipal  Airport.  Gallup. 
NM  has  made  this  action  neceatuy.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  ainpace 
extending  from  700  feet  or  more  above 
the  surface  for  Instrument  Flight  Rules 
(IFR)  operations  at  Gallup  Municipal 
Airport.  Gallup.  NM. 


Class  E  ainpace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10. 
1997.  and  effective  September  16. 1997, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  ainpace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Finel  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  advene  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  this  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invitBd^  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
AOOncsSCSb  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
conunenter's  idees  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
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and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  witl;  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ASW-25."  The  postcard 
will  be  date  stamped  and  retiuned  to  the 
commenter. 

Agency  Findinga 

The  regulations  adopted  herein  Mrill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroveraial  and 
unlikely  to  result  in  advene  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  fiequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  1 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  mattere  that  will  only  afiiect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Ainpace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Aitiendinent 

Accordingly,  purauant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS  [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  74(X).9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  effective 
September  16. 1997.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  NM  ES  Gallap,  NM  (Revised] 

Gallup  Municipal  Airport,  NM 

(Lat.  35°30'40  "  N..  long  108»47'22"  W.)      • 
Gallup  VORTAC 

(Lat.  35»28'34"  N.,  long.  108'52'21"  W.) 

That  airspace  extending  upward  from  700 
feet  almve  tlie  surfoce  within  a  6.7-imle 
radius  of  Gallup  Municipal  Airport  and 
within  3.8  miles  each  side  of  the  250*  bearing 
from  the  Gallup  Municipal  Airport  extending 
from  the  6.7-mile  radius  to  12.6  miles 
southwest  of  the  airport  and  within  2  miles 
each  side  of  the  074°  bearing  from  the  airport 
extending  from  the  6.7-mile  radius  to  9.1 
miles  east  of  the  airport  and  that  airspace 
extending  upward  from  1200  feet  above  the 
surfoce  within  an  area  bounded  by  a  line 
beginning  at  laL  35*47'30"  N..  long. 
108'*34'02"  W.;  to  laL  35»26'50"  N..  long. 
108*34'02 "  W.;  to  lat  35'13'15  "N.,  long 
109''06'02"  W.;  to  laL  35*20^5"  N.,  long. 
109'10'42"  W.;  to  lat.  35'52'0O"  N..  long. 
108*4 7'02"  W.;  to  point  of  beginning 
excluding  that  airspace  within  the  New 
Mexico.  NM.  Class  E  airspace  area. 
•         •         •         •         • 

Albert  L.  ViselU. 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  97-32667  Filed  12-12-97;  8:45  am] 
aiUMQ  CODE  4010-13-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4011  and  4022 

Disclosure  to  Participants;  Benafits 
Payable  in  Terminated  Single- 
Employer  Plans 

AQENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 


summary:  This  rule  amends  the 
appendix  to  the  Pension  Benefit 
Guaranty  Corporation's  regulation  on 
Benefits  Payable  in  Terminated  Single- 
Employer  Plans  by  adding  the 
maximum  guaranteeable  pension  benefit 
that  may  be  paid  by  the  PBGC  with 
respect  to  a  plan  participant  in  a  single- 
employer  pension  plan  that  terminates 
in  1998.  This  rule  also  amends 
Appendix  B  to  the  PBGC's  regulation  on 
Disclosure  to  Participants  by  adding  . 
information  on  1998  maximum 
guaranteed  benefit  amoimts.  The 
amendment  is  necessary  because  the 
maximum  guarantee  amount  changes 
each  year,  based  on  changes  in  the 
contribution  and  benefit  base  under 
section  230  of  the  Social  Security  Act 
The  effect  of  the  amendment  is  to  advise 
plan  participants  and  beneficiaries  of 
the  increased  maximum  guarantee 
amount  for  1998. 
EFFECTIVE  DATE:  January  1. 1998. 
FOR  FURTHER  ttlFORMATION  CONTACT: 
Harold  ).  Ashner,  Assistant  General 
Counsel.  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street,  NW.,  Washington,  DC 
20005-4026, 202-326-4024  (202-326- 
4179  for  TTY  and  TDD). 
SUPPLEMENTARY  MFONMATION:  Section 
4022(b)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  provides 
for  certain  limitations  on  benefits 
guaranteed  by  the  PBGC  in  terminating 
single-employer  pension  plans  covered 
under  TiUe  IV  of  ERISA.  One  of  the 
limitations,  set  forth  in  section 
4022(b)(3)(B).  is  a  dollar  ceiling  on  the 
amount  of  the  monthly  benefit  that  may 
be  paid  to  a  plan  participant  (in  the 
form  of  a  life  annuity  beginning  at  age 
65)  by  the  PBGC.  The  ceiling  is  equal  to 
"$750  multiplied  by  a  fiaction,  the 
niunerator  of  which  is  the  contribution 
and  benefit  base  (determined  under 
section  230  of  the  Social  Security  Act) 
in  effect  at  the  time  the  plan  terminates 
and  the  denominator  of  which  is  such 
contribution  and  benefit  base  in  effect  in 
calendar  year  1974  [$13,200]".  This 
formula  is  also  set  forth  in  §  4022.22(b) 
of  the  PBGC's  regulation  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  (29  CFR  Part  4022).  The  appendix 
to  Part  4022  lists,  for  each  year 
begiiming  with  1974,  the  maximum 
guaranteeable  benefit  payable  by  the 
PBGC  to  participants  in  single-employer 
plans  that  have  terminated  in  that  year. 
Section  230(d)  of  the  Social  Security 
Act  (42  U.S.C  430(d))  provides  special 
rules  for  determining  the  contribution 
and  benefit  base  for  purposes  of  ERISA 
section  4022(b)(3)(B).  Each  year  the 
Social  Security  Administration 
determines,  and  notifies  the  PBGC  of. 
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the  contribution  and  benefit  base  to  be 
used  by  the  PBGC  under  these 
provisions,  and  the  PBGC  publishes  an 
amendment  to  the  appendix  to  Part 
4022  to  add  the  guarantee  limit  for  the 
coming  year.  (The  PBGC's  general 
practice  has  been  to  issue  the 
amendments  on  or  about  December  15 
of  each  year,  at  the  same  time  it  issues 
interest  updates  for  other  regulations. 
However,  the  information  needed  for 
the  guarantee  limit  amendments  is 
typically  available  earlier  than  the 
information  for  the  interest  ufulates.  The 
PBGC  intends  in  the  future  to  publish 
its  annual  guarantee  limit  amendments 
earlier  than  December  15.) 

The  PBGC  has  been  notified  by  the 
Social  Security  Administration  that, 
under  section  230  of  the  Social  Security 
Act.  $50,700  is  the  contribution  and 
benefit  base  that  is  to  be  used  to 
calculate  the  PBGC  maximum 
guaranteeable  benefit  for  1098. 
Accordingly,  the  formula  under  section 
4022a))(3){B)  of  ERISA  and  29  CFR 
§  4022.22(b)  is:  $750  multiplied  by 
$50,700/$! 3.200.  Thus,  the  maximum 
monthly  benefit  guaranteeable  by  the 
PBGC  in  1998  is  $2,880.68  per  month  in 
the  form  of  a  life  annuity  beginning  at 
age  65.  This  amendment  updates  the 
appendix  to  Part  4022  to  add  this 
maximum  guaranteeable  amount  for 
plans  that  terminate  in  1998.  (If  a 
benefit  is  payable  in  a  different  form  or 
begins  at  a  different  age.  the  maximum 


guaranteeable  amount  is  the  actuarial 
equivalent  of  $2,880.68  per  month.) 

Section  4011  of  ERISA  requires  plan 
administrators  of  certain  underfunded 
plans  to  provide  notice  to  plan 
participants  and  beneficiaries  of  the 
plan's  funding  status  and  the  limits  of 
the  PBGCs  guarantee.  The  PBGC's 
regulation  on  Disclosure  to  Participants 
(29  CFR  Part  4011)  implements  the 
statutory  notice  requirement.  This  rule 
•mends  Appendix  B  to  the  regulation  on 
Disclosure  to  Participants  by  adding 
information  on  1998  maximum 
guaranteed  benefit  amounts.  Plan 
administrators  may,  subject  to  the 
requirements  of  that  regulation,  include 
this  information  in  participant  notices. 

Because  the  maximum  guaranteeable 
benefit  is  determined  according  to  the 
formula  in  section  4022(b)(3)(B)  of 
ERISA,  and  these  amendments  make  no 
change  in  its  method  of  calculation  but 
simply  hst  1998  maximum 
guaranteeable  benefit  amounts  for  the 
information  of  the  public,  general  notice 
of  proposed  rulemaking  is  not  required. 
Moreover,  because  the  1998  maximum 
guaranteeable  benefit  is  effective,  under 
the  statute,  at  the  time  that  the  Social 
Security  contribution  and  benefit  base  is 
effective,  i.e.,  January  1,  1998,  and  is  not 
dependent  on  the  issuance  of  this  rule, 
the  PBGC  finds  that  good  cause  exisU 
for  making  these  amendments  effective 
less  than  30  days  after  publication  (5 
U.S.C.  553). 


The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  imder  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notiee  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

ListofSubiects 

29  CFR  Part  4011 

Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4022 

Pension  insurance,  Pensions. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  29 
CFR  parts  4011  and  4022  are  amended 
as  follows: 

PART  401 1— DISCLOSURE  TO 
PARTiaPANTS 

1.  The  authority  citation  for  Part  4011 
continues  to  read  as  follows: 

Anthority:  29  U.S.C.  1302(b)(3).  1311. 

2.  Appendix  B  to  part  4011  is 
amended  by  adding  a  new  entry  to  the 
table  to  read  as  follows.  The 
introductory  text  is  reproduced  for  the 
convenience  of  the  reader  and  remains 
unchanged. 


APPENDtX  B  TO  PART  4011.— TABLE  OF  MAXIMUM  GUARANTEED  BENEFITS 


Ttie  maximum  guaranteed  benefit  tef  an  indMduai  starting  to  receive  benefits  at  the  age  Usted  below  is  the  amount  (monlhlv  or  an- 
***ti^  nutf)  iMed  below:  ' 


in— 


Age  65 


Age  62 


60 


Age  55 


Monthly 


Annuel 


MonMy 


Arwwal 


Annual 


Monthly 


Annuel 


$2,680.68 


$34,568.16 


$2,275.74 


$27,306.88 


$1372.44 


$22,469.28 


$1,296.31 


$15,565.72 


PART  4022— BENEFTTS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  Part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302, 1322, 1322b, 
1341(c)(3)(D).  and  1344. 

2.  The  appendix  to  part  4022  is 
amended  by  adding  a  new  entry  to  the 


table  to  reed  as  follows.  The 
introductory  text  is  reproduced  for  the 
convenience  of  the  reader  and  remains 
unchanged. 

Appendix  to  Part  4022. — Maximum 
Guaranteeable  Monthly  Benefit 


[The  fdowirw  table  lists  by  year  the  maximum 
guaranteeable  monthly  benefit  pa^tble  In 
fta  form  of  a  life  annuity  commencing  at 
age  65  as  described  by  §  4022.22(b)  to  a 
participant  In  a  plan  tfiat  temr\inated  in  ttiat 
year] 


Year 


Maximum  guaranteeable 
monthly  benefit 


1996 


2.880.68 


Issued  at  Washington.  D.C..  this  10th  day 
of  December,  1997. 

David  M.  Strauss. 

Executive  Director.  Pension  Benefit  Guamnty 

Corporation. 

[PR  Doc  97-32732  Filed  12-12-97:  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  In  Single- 
Employer  Plans;  Interest  Assumptions 
for  Valuing  Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

summary:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  January  1998. 
EFFECTIVE  DATE:  January  1. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel.  OfBce  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street,  NW.,  Washington,  DC 
20005.  202-326-4024.  (For  TTY  and 
TDD.  call  800-677-8339  and  request 
connection  to  202-326-4024). 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 
assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  Uie  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest 
assumptions.  These  interest 


assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during 
January  1998. 

For  annuity  benefits,  the  interest 
assumptions  will  be  5.60  percent  for  the 
first  25  years  following  the  valuation 
date  and  5.25  percent  thereafter.  The 
annuity  interest  assumptions  represent 
(in  comparison  with  those  in  eS^ect  for 
December  1997)  no  change  for  the  first 
25  years  following  the  valuation  date 
and  an  increase  of  0.25  percent  for  all 
years  thereafter.  For  benefits  to  be  paid 
as  lump  sums,  the  interest  assumptions 
to  be  used  by  the  PBGC  will  be  4.25 
percent  for  the  period  during  which  a 
benefit  is  in  pay  status  and  4.00  percent 
during  any  years  preceding  the  benefit's 
placement  in  pay  status.  The  lump  sum 
interest  assumptions  represent  (in 
comparison  with  those  in  effect  for 
December  1997)  a  decrease  of  .25 
percent  for  the  period  during  which  a 
benefit  is  in  pay  status  and  no  change 
for  the  period  preceding  the  benefit's 
placement  in  pay  status. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 


the  assumptions  can  reflect,  as 
accurately  as  possible,  current  marliLBt 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  tiates 
during  January  1998.  the  PBGC  finds 
that  good  cause  exists  for  maidng  the 
assumptions  set  forth  in  tliis 
amendment  effective  less  tlian  30  days 
after  publication. 

The  PBGC  has  determined  that  ttiis 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a).  13a2(b)(3). 
1341, 1344, 1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I.  and  Rate  Set  51  is 
added  to  Table  II.  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


APPENDIX  B  TO  PART  4044— INTEREST  RATES  USED  TO  VALUE  ANNUITIES  AND  LUMP  SUMS 

TABLE  I.— ANNUITY  VALUATIONS 

[This  tat)le'sets  forth,  for  each  indicated  calendar  month,  the  interest  rates  (denoted  by  ii,  i2,  *  *  *  ,  and  referred  to  gerwrally  as  i,)  assumed  to 
be  in  effect  between  specified  anniversaries  of  a  valuation  date  that  occurs  within  that  calendar  month;  those  anniversaries  are  specified  in 
the  columns  adjacent  to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed  anniversary  date.] 


For  valuation  dates  occuning 

The  values  of 

i,  are: 

in  the  montfi — 

* 

ii 

fort- 

i< 

fort- 

ii 

fort- 

*                                                               • 

January  1998  

• 

• 

.0560 

1-25 

• 

.0525 

• 

>25 

N/A 

* 

f^A 
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Table  ll. — Lump  Sum  Valuations 

lln  using  this  taWe:  (1)  For  benefits  tof  which  the  participant  of  beoeftdary  «  entitled  to  be  in  pay  status  on  the  valuation  date,  ft>e  immediate  an- 
nuity rate  shall  apply;  (2)  For  benefits  for  which  the  delen-al  period  is  y  years  (where  y  is  an  integef  and  0  <  y  <  n,)  interest  rate  i,  shall 
apply  from  the  valuation  date  lor  a  penod  o(  y  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (3)  For  benefits  for  which  the  de- 
leaal  period  is  y  years  (where  y  is  an  integer  and  n,  <  y  ^  n,  ♦  nj).  interest  rate  i>  shall  apply  from  the  valuation  date  for  a  period  of  y-n, 
years,  interest  rate  i,  shall  appfy  (or  the  following  n,  years,  and  thereafter  the  immediate  annuity  rale  shall  apply  (4)  For  benefits  (or  which 
the  deferral  period  is  y  years  (where  y  is  an  integer  and  y  >  n,  ♦  nj),  interest  rate  i,  shall  apply  (rom  the  valuation  date  (or  a  period  of 
y-n, -nj  years,  interest  rate  ij  shaH  apply  for  the  (oWowing  n,  years,  interest  rate  i1  shall  apply  (or  the  following  n,  years,  and  thereafter  the 
wimadlla  atwiurty  rate  sfwN  appty.J 


Rale  sal 

For  plans  with  a  valuation 
data 

Inunadiale 

annuity  rate 

(perosnt) 

Oetorred  annuities  (percent) 

ii 

b 

is 

ni 

On  or  after 

Before 

Oi 

• 

51 

• 

01-1-98 

02-1-06 

* 
4.25 

• 

4.M 

• 

4.00 

4.00 

• 

7 

• 

8 

Issued  in  Washingtoa.  D.C.,  on  this  10th 
day  of  December  1997. 
DbtUI  M.  StraoM. 

ExecuUvo  Director,  Pension  Benefit  Cuarunty 

Corporation. 

(FR  Doc.  97-32731  Filed  12-12-97;  8:45  ami 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

AHocaUon  of  Assets  In  Slngl*- 
Employsr  Plans;  Valuation  of  Banaflts 
and  Assats;  Expected  Retiremant  Aga 

AQCNCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 


:  This  rule  amends  the  Pension 
Benefit  Guaranty  Corporation's 
regulation  on  Allocation  of  Assets  in 
Single-Employer  Plans  by  substituting 
new  Table  1-98  in  place  of  existing 
Table  1-97  in  appendix  D.  Table  1-98 
applies  to  any  plan  being  terminated 
either  in  a  distress  termination  or 
involuntarily  by  the  PBGC  with  a 
valuation  date  falling  in  1998,  and  is 
used  to  determine  expected  retirement 
ages  for  plan  participants.  This  table  is 
needed  in  order  to  compute  the  value  of 
e€uly  retirement  benefits  and,  thus,  the 
total  value  of  benefits  under  the  plan. 
EFFECTIVE  DATE:  January  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel.  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street.  NW..  Washington,  DC 
20005-4026:  202-326-4024  (202-326- 
4179  for  TTY  and  TDD). 
SUPPLEMENTARY  (NFORMATICN:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  sets  forth  (in  subpart  B) 
the  methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 


covered  under  Title  TV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
Under  ERISA  section  4041(c).  plana 
wishing  to  terminate  in  a  distress 
termination  must  value  guaranteed 
benefits  and  benefit  liabilities  under  the 
plan  in  accordance  with  part  4044, 
subpart  B.  In  addition,  when  the  PBGC 
terminates  an  underfunded  plan 
involuntarily  pursuant  to  ERISA  Section 
4042(a).  it  uses  the  subpart  B  valuation 
rules  to  determine  the  amount  of  the 
plan's  underfunding. 

Under  §  4044.51(b).  early  retirement 
benefits  are  valued  based  on  the  annuity 
starting  date,  if  a  retirement  date  has 
been  selected,  or  the  expected 
retirement  age.  if  the  annuity  starting 
date  is  not  known  on  the  valuation  date. 
Sections  4044.55  through  4044.57  set 
forth  rules  for  determining  the  expected 
retirement  ages  for  plan  participants 
entitled  to  early  retirement  benefits. 
Appendix  D  of  pari  4044  contains  tables 
to  be  used  in  determining  the  expected 
early  retirement  ages. 

Table  I  in  appendix  D  (Selection  of 
Retirement  Rate  Category)  is  used  to 
determine  whether  a  participant  has  a 
low.  medium,  or  high  probability  of 
retiring  early.  The  determination  is 
based  on  the  year  a  participant  would 
reach  "unreduced  retirement  age"  (i.e.. 
the  earlier  of  the  normal  retirement  age 
or  the  age  at  which  an  unreduced 
benefit  is  first  payable)  and  the 
participant's  monthly  benefit  at 
unreduced  retirement  age.  The  table 
applies  only  to  plans  with  valuation 
dates  in  the  current  year  and  is  updated 
annually  by  the  PBGC  to  reflect  changes 
in  the  cost  of  living,  etc. 

(The  PBGC's  general  practice  has  been 
to  issue  annual  update  amendments  on 
or  about  December  15  of  each  year,  at 
the  same  time  it  issues  interest  updates 
for  other  regulations.  However,  the 
information  needed  to  update  the 
expected  retirement  age  table  is 
t3rpically  available  earlier  than  the 


information  for  the  interest  updates.  The 
PBGC  intends  in  the  future  to  publish 
annual  updates  of  the  expected 
retirement  age  table  earlier  than 
December  15.) 

Tables  D-A.  II-B.  and  D-C  (Expected 
Retirement  Ages  for  Individuals  in  the 
Low.  Medium,  and  High  Categories 
respectively)  are  used  to  determine  the 
expected  retirement  age  after  the 
probability  of  early  retirement  has  been 
determined  using  Table  I.  These  tables 
establish,  by  probability  category,  the 
expected  retirement  age  based  on  both 
the  earliest  age  a  participant  could  retire 
under  the  plan  and  the  unreduced 
retirement  age.  This  expected  retirement 
age  is  used  to  compute  the  value  of  the 
early  retirement  benefit  and.  thus,  the 
total  value  of  benefits  under  the  plan. 

This  document  amends  appendix  D  to 
replace  Table  1-97  with  Table  1-98  in 
order  to  provide  an  updated  correlation, 
appropriate  for  calendar  year  1998. 
between  the  amount  of  a  participant's 
benefit  and  the  probability  that  the 
participant  will  elect  early  retirement. 
Table  1-98  will  be  used  to  value  benefits 
in  plans  with  valuation  dates  during 
calendar  year  1998. 

The  PBGC  has  determined  that  notice 
of  and  public  comment  on  this  rule  are 
impracticable  and  contrary  to  the  public 
interest  Plan  administrators  need  to  be 
able  to  estimate  accurately  the  value  of 
plan  benefits  as  early  as  possible  before 
initiating  the  termination  process.  For 
that  purpose,  if  a  plan  has  a  valuation 
date  in  1998,  the  plan  administrator 
needs  the  updated  table  being 
promulgated  in  this  rule.  Accordingly, 
the  public  interest  is  best  served  by 
issuing  this  table  expeditiously,  without 
an  opportunity  for  notice  and  comment, 
to  allow  as  much  time  as  possible  to 
estimate  the  value  of  plan  benefits  with 
the  proper  table  for  plans  with  valuation 
dates  in  early  1998.  Moreover,  because 
of  the  need  to  provide  immediate 
guidance  for  the  valuation  of  benefits 
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under  such  plans,  and  because  no 
adjustment  by  ongoing  plans  is  required 
by  this  amendment,  the  PBGC  finds  that 
good  cause  exists  for  making  this 
amendment  to  the  regulation  efiiective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 


Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

List  of  Subjects  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 
In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 


PART  4044— {AMENDED] 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Anthoritjr:  29  U.S.C  1301(a),  1302(b)(3). 
1341,  1344. 1362. 

2.  Appendix  D  to  part  4044  is 
amended  by  removing  Table  1-97  and 
adding  in  its  place  Table  1-98  to  read  as 
follows: 


APPENDIX  D  TO  PART  4044— TABLES  USED  TO  DETERMINE  EXPECTED  RETIREMENT  AGE 

TABLE  1-98.— Selection  of  Retirement  Rate  Category 

[For  Plans  with  valuation  dates  after  December  31 .  1997,  artd  before  January  1 ,  1999] 


Participant  reaches  URA  in  year- 


Participant's  retirement  Rate  category  ia— 


Low'  if 

monthly 

benefit  at 

URA  is  less 

ttian— 


Medium  2  if  monthly  benefit 
at  URA  is 


From 


To 


Htgh^if 
monthly 
twnefit  at 
URA  Is 
greater 
tfian — 


1{ 

2000 

2001  

2002 ........ 

2003 „. 

2004 „„. 

2005 «., 

2006 

2007 

2008  or  later 


419 
431 
442 
454 
466 
479 
492 
505 
519 
533 


419 
431 
442 
454 
466 
479 
492 
505 
519 
533 


1.766 
1,814 
1.863 
1,913 
1,965 
2,018 
2.072 
2,128 
2,186 
2^245 


1.766 
1.814 
1,863 
1,913 
1.965 
2,018 
2,072 
2.128 
2.186 
2.245 


'  Table  tl-A 
2  Table  11-8. 
3Tablell-C. 


Issued  at  Washington.  D.C,  this  10th  day 
of  December.  1997. 

David  M.  Slranas, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  97-32734  Filed  12-12-07;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  17»^W61;  FRL-6«2»-0] 

Approval  and  Promulgation  of 
Imptomantatlon  Plans;  California  State 
Implamantation  Plan  Revision;  Bay 
Area  Air  Quality  Management  District 

AQENCY:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Final  rule.     • 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  April  17,  1997. 
The  revisions  concern  rules  from  the 
Bay  Area  Air  Quality  Management 
District  (BAAQMD).  This  approval 


action  will  incorporate  these  rules  into 
the  federally  approved  SIP.  The 
intended  effect  of  approving  these  rules 
is  to  regulate  emissions  of  oxides  of 
nitrogen  (NOx)  in  accordance  with  the 
requirements  of  the  Clean  Air  Act.  as 
amended  in  1990  (CAA  or  the  Act).  The 
rules  concern  the  control  of  NOx 
emissions  from  boilers,  steam 
generators,  process  heaters,  stationary 
internal  combustion  engines,  stationary 
gas  turbines,  and  glass  melting  furnaces 
in  the  San  Francisco  Bay  area.  Thus, 
EPA  is  finalizing  the  approval  of  these 
revisions  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
actions  on  SIP  submittals,  and  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards.  The  rules  are 
being  approved  into  the  SIP  in 
accordance  with  the  area's  ozone 
maintenance  plan  for  redesignation  to 
attaiiunenL 

DATES:  This  action  is  effective  on 
January  14,  1998. 

AOORESSES:  Copies  of  the  rules  and 
EPA's  evaluation  report  for  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  DC  office  during  normal  business 
hoius.  Copies  of  the  submitted  rules  are 


available  for  inspection  at  the  following 
locations: 

Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Enviroiunental  Protection 
Agency.  Region  IX.  75  Hawthorne 
Street.  San  Francisco.  CA  94105. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street,  SW.. 
Washington,  DC  20460. 

California  Air  Resources  Board. 
Stationary  Source  Division.  Ride 
Evaluation  Section.  2020  "L"  Street. 
Sacramento.  CA  95812. 

Bay  Area  Air  Quality  Management 
District,  Rule  Development  Swrtion,  939 
Ellis  Street.  San  Francisco,  CA  94109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Canaday,  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415) 744-1202. 
SUPPLEMENTARY  INFORMATION: 

L  Applicability 

The  BAAQMD  rules  being  approved 
into  the  California  SIP  include: 
Regulation  9,  Rule  7,  Nitrogen  Oxides 
and  Carbon  Monoxide  from  Industrial, 
Institutional,  and  Commercial  Boilers, 
Steam  Generators,  and  Process  Heaters; 
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Rogulation  9,  Rule  8,  Nitrogeq  Oxides 
and  Carbon  Monoxide  Emissions  from 
Stationary  Internal  Combustion  Engines: 
Regulation  9,  Rule  9,  Nitrogen  Oxides 
from  Stationary  GasTurbines;  and 
Regulation  9,  Rule  12,  Nitrogen  Oxides 
from  Class  Melting  Furnaces. 

These  BAAQMD  rules  were  adopted 
on  September  15,  1993.  January  20, 
1993.  September  21.  1994  and  January 
19,  1904,  respectively.  They  were 
submitted  by  the  State  of  California  on 
July  23.  1996.  The  rules  were  found  to 
be  complete  on  January  17. 1997, 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51.  < 
appendix  V  ■.  EPA  is  taking  Bnal  action 
to  approve  all  four  rules  into  the  SIP. 

n.  Background 

On  April  17.  1997  in  62  FR  18730. 
EPA  proposed  to  approve  the  following 
rules  into  the  California  SIP:  Regulation 
9.  Rule  7,  Nitrogen  Oxides  and  Carbon 
Monoxide  from  Industrial.  Institutional, 
and  Commercial  Boilers.  Steam 
Generators,  and  Process  Heaters; 
Regulation  9,  Rule  8.  Nitrogen  Oxides 
ana  Carbon  Monoxide  Emissions  from 
Stationary  Internal  Combustion  Engines; 
Regulation  9.  Rule  9,  Nitrogen  Oxides 
from  Stationary  Gas  Turbines;  and 
Regulation  9.  Rule  12.  Nitrogen  Oxides 
from  Class  Melting  Furnaces.  While  the 
BAAQMD  was  no  longer  required  to 
submit  NOx  RACT  rules  pursuant  to 
section  182(b)(2).  the  BAAQMD 
incorporated  several  of  the  previously 
submitted  NOx  rules  as  contingency 
measures  in  its  ozone  maintenance  plan 
as  a  requirement  for  redesignation  to 
attainment.  Since  being  redesignated  to 
attainment  of  the  ozone  standard,  the 
Bay  Area  has  recorded  violations  of  the 
Federal  ozone  standard,  therefore 
triggering  the  contingency  measures  of 
the  maintenance  plan.  In  accordance 
with  the  redesignation  maintenance 
plan,  and  at  the  request  of  the 
BAAQMD.  EPA  is  incorporating  the 
NOx  measures  into  the  SIP.  The 
BAAQMD  submitted  the  contingency 
measures  being  acted  on  in  this 
document  on  July  23.  1996.  This  action 
encompasses  part  of  the  measures 
identified  in  the  plan  as  contingency 
measures.  A  detailed  discussion  of  the 
background  for  each  of  the  above  rules 
is  provided  in  the  proposed  rule  cited 
above. 

EPA  has  evaluated  the  above  rules  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 
interpretation  of  these  requirements  as 


*  EPA  adopted  Iha  compMeness  ciileria  on 
Fabrttary  16.  1«M  (53  FR  S830)  and.  pursuant  to 
MCtioo  1  KXkMlHA)  of  the  CAA.  revbed  the  cntena 
oa  Auguat  26.  IWl  (56  FR  42210). 


expressed  in  the  various  EPA  policy 
guidance  documents  referenced  in  the 
proposed  rule  cited  above.  EPA  has 
found  that  the  rules  meet  the  applicable 
EPA  requirements.  A  detailed 
discussion  of  the  rule  provisions  and 
evaluations  has  been  provided  in  the 
proposed  rule  and  in  the  technical 
support  document  (TSD).  dated  January 
24.  1997.  which  is  available  at  EPA's 
Region  IX  office. 

m.  Rasponae  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  62  FR  18730.  The  four  rules 
in  the  present  action,  along  with  one 
additional  rule  (BAAQMD  Regulation  9, 
Rule  11)  were  the  subject  of  a  prior 
direct  final  action.  See  62  FR  18710 
(April  17.  1997).  EPA  received  adverse 
comments  on  Regulation  9,  Rule  11 
only.  Consequently  the  previous  direct 
final  action  was  withdrawn.  See  62  FR 
32687  (June  17.1997).  EPA  will  address 
the  comments  received  in  a  subsequent 
final  action  concerning  Regulation  9, 
Rule  1 1  only  in  the  near  future. 

IV.  EPA  Action 

EPA  is  finalizing  this  action  to 
approve  the  above  rules  for  inclusion 
into  the  California  SIP.  EPA  is 
approving  the  submittal  under  section 
110<kK3)  as  meeting  the  requirements  of 
section  1 10(a)  and  part  D  of  the  CAA. 
This  approval  action  will  incorporate 
these  rules  into  the  federally  approved 
SIP.  The  intended  effect  of  approving 
these  rules  is  to  regulate  emissions  of 
NOx  in  accordance  with  the 
requirements  of  the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 

ftlan  shall  be  considered  separately  in 
ight  of  specific  technical,  economic, 
and  environmental  ^tors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Administrative  Requirementa 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  Hexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 


businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  aiready  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(aH2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfimded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the    ■ 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
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Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review         * 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitionsfor  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  13, 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Note:  IncorpoFstion  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Fadteral  Sagiatar  on  July  1. 1982. 


September  21, 1994,  and  Rule  &-12 
adopted  on  January  19, 1994. 

•        •        *        •        • 

[FR  Doc.  97-32561  Filed  12-12-97;  8:45  am) 

■NXMO  CODE  I 


Dated:  November  13, 1997. 
Hany  Seraydarian, 
Acting  Regional  Adnunistiator,  Region  DC. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  43  U.S.C  7401  et  seq. 

SutHMrt  F— Califomia 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(239)(i)(E)  to  read 
as  follows: 

fS2.220    Identification  Of  plan. 

•         *         •         •         • 

(c)*  •  • 
(239)*   •   • 

(i)*   *  • 

(E)  Bay  Area  Air  Quality  Management 
District. 

(2)  Rule  9-7  adopted  on  September 
15. 1993,  Rule  9-8  adopted  on  January 
20,  1993.  Rule  9-9  adopted  on 


ENVIRONMENTAL  PROTECTK>N 
AGENCY 

40  CFR  Part  52 

[MT-OOI-OOOZa,  MT-OOI-OOOS^  FRL-S834- 
«] 

Approval  and  Promulgation  of  Air 
Quality  ImplMnantatton  Plans; 
Montana;  1990  Basa  Yaar  Emission 
Invsntorias  for  Montana 

AGENCY:  Envlroimiental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the  1990 
base  year  carbon  monoxide  (CO) 
emission  inventories  for  Missoula. 
Billings,  and  Great  Falls  that  were 
submitted  by  the  State  to  satisfy  certain 
requirements  of  the  Clean  Air  Act 
(CAA),  as  amended  in  1990. 
DATES:  This  final  rule  is  effiective 
February  13. 1998  unless  adverse  or 
critical  comments  are  received  by 
January  14, 1998.  If  the  efiiactive  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Richard  R.  Long. 
Director.  Air  Program  (8P2-A),  United 
States  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  suite 
500.  Denver,  Colorado  80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  between  8  a.m.  and  4  p.m., 
Monday  through  Friday  at  the  following 
office:  United  States  Environmental 
Protection  Agency.  Region  8,  Air 
Program,  999  18th  Street,  suite  500. 
Denver,  Colorado  80202-2466. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Russ.  Air  Program  (8P2-A),  United 
States  Environmental  Protection 
Agency,  Region  8.  999  18th  Street,  suite 
500,  Denver,  Colorado  80202-2466.  ph. 
(303) 312-6479. 

SUPPLEMENTARY  INFORMATION: 

L  Background  to  the  Action 

As  required  by  the  CAA,  States  have 
the  responsibility  to  inventory 
emissions  contributing  to  NAAQS 
nonattainment,  to  track  these  emissions 
over  time,  and  to  ensme  that  control 
strategies  are  being  implemented  that 
reduce  emissions  and  move  areas 
towards  attaiiunent 


Those  States  containing  moderate  and 
serious  carbon  monoxide  nonattainment 
areas  were  required  under  Section 
187(a)(1)  of  the  CAA  to  submit  by 
November  15, 1992,  a  comprehensive, 
accurate,  and  cuinent  inventory  of  actual 
CO  season  emissions  from  all  sources 
for  each  nonattainment  area  (see  57  FR 
13530.  April  16, 1992).  This 
requirement  applies  to  Missoula.  "Not 
Classified"  CO  nonattainment  areas,  like 
Billings  and  Great  Falls,  were  required 
to  submit  their  inventories  by  November 
15. 1993  (see  57  FR  13535.  April  16. 
1992).  Stationary  point  sources, 
stationary  area  sources,  on-road  mobile, 
and  non-road  mobile  sources  of  carbon 
monoxide  (CO)  were  to  be  included  in 
each  inventory.  This  inventory,  for 
calendar  year  1990,  was  denoted  as  the 
base  year  inventory. 

The  1990  base  year  inventory  is  the 
primary  inventory  from  which  any 
periodic  and/or  modeling  inventory  is 
derived.  Further  information  on  these 
inventories  and  their  purpose  can  be 
found  in  the  document  "Emission 
Inventory  Requirements  for  Cartran 
Monoxide  State  Implementation  Plans," 
U.S.  Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards.  Research  Triangle  Park, 
North  Carolina,  dated  March,  1991. 

The  1990  base  year  inventory  was  to 
address  actual  CO  emissions  for  the  area 
during  the  peak  CO  season.  The  peak 
CO  season  should  reflect  the  months 
when  peak  CO  concentrations  occur. 
For  areas  where  winter  is  the  peak  CO 
season,  as  is  the  case  for  Missoula, 
Billings,  and  Great  Falls,  the  1990  base 
year  inventory  was  to  include  the  period 
November  1989  through  January  1990. 

The  air  quality  planning  requirements 
for  base  year  inventories  for  CO 
nonattainment  areas  are  set  out  in 
sections  172(c)  and  187(a)(1)  of  Title  I 
of  the  CAA.  EPA  issued  a  General 
Preamble  describing  EPA's 
interpretation  as  to  how  EPA  intended 
to  review  SIP  revisions  submitted  imder 
Tide  I  of  the  CAA  which  included 
requirements  for  the  preparation  of  the 
1990  base  year  inventory  (57  FR  13529. 
April  16. 1992,  and  57  FR  18070,  April 
28, 1992).  Because  EPA  is  describing  its 
interpretations  in  this  action  only  in 
broad  terms,  the  reader  should  refer  to 
the  General  Preamble  for  a  more 
detailed  discussion  of  the 
interpretations  of  Tide  I  advanced  in 
this  action  and  its  supporting  rationale. 
Available  EPA  gtiidance  documents,  for 
preparing  emission  inventories,  were 
referenced  in  the  General  Preamble  (57 
FR  13498,  April  16, 1992). 
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n.  Analysia  of  tlie  SUto't  Submittal 

Section  1 10(k)  of  the  Act  sets  out 
provisions  governing  EPA'*  action  on 
plan  submissions  of  the  1990  base  year 
CO  emission  inventory  based  on 
whether  or  not  the  inventory  satisfies 
the  requirements  of  Section  187(a)(1) 
and  Section  172(c)  (see  57  FR  13565- 
13566.  April  16.  1992).  Based  on  EPA's 
review,  EPA  is  approving  the  Montana 
CX)  1990  base  year  emission  inventories 
as  submitted  to  EPA  on  July  18, 1995, 
(Missoula  and  Billings)  and  on  April  23. 
1997  (Great  Falls). 

The  following  describes  the  review 
procedures  associated  with  determining 
the  acceptability  of  a  1990  base  year 
emission  inventory  and  discusses  the 
level  of  acceptance  that  can  result  from 
the  findings  of  the  review  process. 

A.  Procedural  Background 

The  CAA  requires  States  to  observe 
certain  procedural  requirements  in 
developing  SIP  revisions  for  submittal 
to  EPA.  Section  110(a)(2)  of  the  CAA 
requires  that  each  SIP  revision 
(including  emission  inventories)  b<j 
adopted  after  going  through  a  reasonable 
notice  and  public  hearing  process  prior 
to  being  submitted  by  a  State  to  EPA.' 

The  State  of  Montana  held  a  public 
hearing  for  the  Missoula  and  Billings 
CO  inventories  on  July  10. 1995,  before 
the  Montana  Department  of 
Environmental  Quality  (MDEQ).  The 
Governor  submitted  these  two  1990  base 
year  inventories  to  EPA  with  a  letter 
dated  July  18.  1995.  The  State  held  a 
public  bearing  for  the  Great  Falls  CO 
inventory  on  December  9.  1996.  before 
the  MDEQ.  This  inventory  was 
submitted  by  the  Governor  with  a  letter 
dated  April  23.  1997. 

B.  Review  of  Montana's  1990  Base  Year 
SIP  CO  Inventories 

EPA's  Level  I.  II.  and  UI  review 
process  checklists  are  used  to  determine 
if  all  components  of  a  CO  base  year 
inventory  are  present  and  approvable. 
EPA's  detailed  Level  I  and  Q  review 
procedures  can  be  found  in  the 
following  document:  "Quality  Review 
Guidelines  for  1990  Base  Year  Emission 
Inventories."  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park.  NC.  July  27,  1992.  The 
Level  III  final  review  procedures  are 
specified  in  a  memorandum  from  J. 


■  .S««.  Memorandum  from  John  Calc^ni.  Director. 
Air  Quality  Management  Division,  and  William  C. 
Laxton.  Director.  Technical  Support  Division,  to 
Rational  Air  Division  Directocs.  Ragion  l-X. 
"Public  Hearing  Raqulrawi— U  lor  1990  Base- Year 
Emiuion  Invenioriaa  far  Oaone  and  Carimn 
Monoxide  Nonaltalnmanl  Area*."  September  29. 
IM2. 


David  Mobley.  Chief.  Emissions 
Inventory  Branch,  to  Air  Branch  Chieb, 
Regions  I-X.  "Final  Emission  Inventory 
Level  in  Acceptance  Criteria,"  October 
7, 1992  and  revised  in  a  memorandiun 
from  John  Seitz  to  the  Regional  Air 
Directors,  dated  June  24.  1993.^  EPA's 
review  also  evaluatea  the  level  of 
supporting  documentation  provided  by 
the  State  and  assesses  whether  the 
emission  calculations  were  developed, 
and  data  quality  assured,  according  to 
current  EPA  guidance. 

The  Level  III  review  process  is 
outlined  below  and  consists  of  nine 
requirements  that  a  CO  base  year 
inventory  must  include.  For  a  base  year 
CO  emission  inventory  to  be  acceptable, 
it  must  pass  all  of  the  following 
acceptance  criteria: 

1 .  An  approved  Inventory  Preparation 
Plan  (IPP)  must  be  provided  and  the 
Quality  Assiuance  (QA)  program 
contained  in  the  IPP  must  be  performed 
and  its  implementation  documented. 

Analysis:  Montana's  IPP  was 
approved  by  EPA  on  October  23. 1991. 
The  IPP's  QA  program  requirements 
were  addressed  in  section  4.3  and 
Appendix  F  of  the  Missoula  inventory, 
in  section  4.3  and  Appendix  F  of  the 
Billings  inventory,  and  in  section  4.3 
and  Appendix  H  of  the  Great  Falls 
inventory. 

2.  Adequate  documentation  must  be 
provided  that  enables  the  reviewer  to 
determine  the  emission  estimation 
praceduras  and  the  data  sources  used  to 
davalop  tiw  inventory. 

Analysis:  This  requirement  was 
addressed  in  sections  4.0  through  4.2.8., 
5.0, 6.0.  and  appendices  A  through  E  of 
the  Missoula  inventory;  sections  4.0 
through  4.2.8.,  5.0,  CO.  and  appendices 
A  through  E  and  G  of  the  Billings 
inventory;  and  sections  4.0  through 
4.2.B.,  5.0,  6.0.  and  appendices  A 
through  G  and  I  of  the  Great  Palls 
inventory. 

3.  The  point  source  inventory  must  be 
complete.  * 

Analysis:  This  requirement  was 
addressed  in  sections  4.1.1.,  4.2.7.,  5.0, 
6.0.  and  appendices  A  and  B  of  the 
Missoula  inventory;  sections  4.1.1... 
4.2.6.,  5.0,  6.0.  and  appendices  A  and  B 
of  the  Billings  inventory;  and  sections 
4.1.1.,  4.2.7..  5.0,  6.0,  and  appendices  A 
and  B  of  the  Great  Falls  inventory. 

4.  Point  source  emissions  must  be 
calculated  according  to  current  EPA 
guidance. 

Analysis:  This  requirement  was 
addressed  in  sections  4.1.1.,  4.2.7.,  5.0, 


'  Memorandum  from  John  S.  Seitz.  Director. 
OtBca  of  Air  Quality  Planning  and  Standards,  to 
Regional  Air  Division  Directors.  Region  t-X. 
"Emlaston  Inventory  Issues,"  June  24, 1993. 


6.0,  and  appendices  A  and  B  of  the 
Missoula  inventory;  sections  4.1.1., 
4.2.6.,  5.0,  6.0,  and  appendices  A  and  B 
of  the  Billings  inventory;  and  sections 
4.1.1.,  4.2.7.,  5.0.  6.0,  and  appendices  A 
and  B*of  the  Great  Falls  inventory. 

5.  The  area  source  inventory  must  be 
complete. 

Analysis:  This  requirement  was 
addressed  in  sections  4.^.2..  4.2.1., 
4.2.2..  4.2.8.,  5.0,  6.0.  and  appendix  D  of 
the  Missoula  inventory;  sections  4.1.2., 
4.2.1.,  4.2.2.,  4.2.7.,  4.2.8.,  5.0,  6.0,  and 
appendix  D  of  the  Billings  inventory; 
and  sections  4.1.2..  4.2.1..  4.2.2.,  4.2.8., 
5.0,  6.0  and  appendices  D,  E,  and  F  of 
the  Great  Falls  inventory. 

6.  The  area  source  emissions  must  be 
prepared  or  calculated  according  to 
current  EPA  guidance. 

Analysis:  This  requirement  was 
addressed  in  sections  4.1.2.,  4.2.1., 
4.2.2.,  4.2.8.,  5.0,  6.0,  and  appendix  D  of 
the  Missoula  inventory;  sections  4.1.2.. 
4.2.1..  4.2.2..  4.2.7..  4.2.8..  5.0.  6.0,  and 
appendix  D  of  the  Billings  inventory; 
and  sections  4.1.2..  4.2.1..  4.2.2..  4.2.8.. 
5.0,  6.0  and  appendices  D.  E,  and  F  of 
the  Great  Falls  inventory. 

7.  The  method  (e.g.,  HPMS  or  a 
network  transportation  planning  model) 
used  to  develop  VMT  estimates  must 
follow  EPA  guidance,  as  detailed  in  the 
document,  "Prtx:edures  for  Emission 
Inventory  Preparation,  Volume  fV: 
Mobile  Sources",  U.S.  Environmental 
Protection  Agency,  Office  of  Mobile 
Sources  and  Office  of  Air  Quality 
Planning  and  Standards.  Ann  Arbor, 
Michigan,  and  Research  Triangle  Park, 
North  Carolina.  December  1992.  The 
VMT  development  methods  must  be 
adequately  described  and  documented 
in  the  inventory  report. 

Analysis:  This  requirement  was 
addraaaed  in  sections  4.2.5.,  5.0,  6.0, 
and  Appendix  C  in  each  of  the  three 
inventories. 

8.  The  MOBILE  model  must  be 
correctly  used  to  produce  emission 
factors  for  each  of  the  vehicle  classes. 

Analysis:  This  requiremc  nt  was 
addressed  in  sections  4.2.5.,  5.0,  6.0, 
and  Appendix  C  in  each  of  the  three 
inventories. 

9.  Non-road  mobile  emissions 
estimates  must  be  prepared  according  to 
current  EPA  guidance  for  all  of  the 
source  categories. 

Analysis:  This  requirement  was 
addressed  in  sections  4.2.3.,  4.2.4., 
4.2.6.,  5.0,  and  6.0  of  the  Missoula 
inventory:  sections  4.2.3.,  4.2.4.,  4.2.8., 
5.0,  6.0,  and  Appendix  G  of  the  Billings 
inventory;  and  sections  4.2.3.,  4.2.4., 
4.2.6.,  5.0, 6.0,  and  Appendix  I  of  the 
Great  Falls  inventory. 

The  1990  base  year  CO  emissions 
from  point  sources,  area  sources,  on- 
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road  mobile  sources,  and  non-road 
mobile  sources  for  Missoula,  Billings, 


and  Great  Falls  are  summarized  in  the 
following  table: 


Carbon  Monoxide  Seasonal  Emisskdns  in  Tons  Per  Day 


Non-attainment  area 

Point 

source 

emissions 

Area  source 
emissions 

On-foad 

mobile 

emissions 

Non-road 
mobile 

emissMis 

Total 
efnissiona 

Missoula 

12.84 
2.41 
0.19 

32.96 

13.74 

7.95 

70.44 
57.46 
46.34 

0.78 
1.42 
5.63 

11704 

Great  Fails  .!I!!!™"™!!!™!!"!!!!!I"!!!!!!!!!!!!""!!!!~!"]"!!!!™!!!!Z!!!!I!™!™! 

75.03 
60.11 

m.  Final  Action 

EPA  is  approving  the  carbon 
monoxide  1990  base  year  emission 
inventories  for  Missoula,  Billings,  and 
Great  Falls. 

All  supporting  calculations  and 
documentation  for  these  three  1990 
carbon  monoxide  base  year  inventories 
are  contained  in  the  State's  Technical 
Support  Document  (TSD). 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  issue  of  the  Federal 
Register,  EPA  ii^  propo^ng  to  approve 
the  SIP  revision  should  adverse  or 
critical  comments  be  filed.  This  action 
will  be  effective  February  13, 1998 
unless,  by  January  14,  1998,  adverse  or 
critical  comments  are  received. 

If  EPA  receives  adverse  or  critical 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
the  publication  of  a  subsequent 
dociunent  that  will  withdraw  the  final 
action.  All  public  comments  received 
will  then  be  addressed  in  a  subsequent 
final  rule  based  on  this  action  serving  as 
a  pn^posed  rule.  EPA  will  not  institute 
a  second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  adverse  or  critical  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  February  13, 
1998. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  pr«:edent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  any  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  enviroiunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  bom  E.0. 12866  review. 


B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  Section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  a^cted. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  r^ulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate  or 
to  the  private  sector,  of  $100  million  or 
more.  Under  Section  205,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 


significantly  or  uniquely  impacted  by 
thervde. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
■  Representatives,  and  the  Comptroller 
General  of  the  General  Accoiuiting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2).  • 

E.  Petitions  for  Judicial  Review 

Under  section  307(bKl)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  13, 1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
afiiact  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(bK2)oftheCAA). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
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Dated:  October  3. 1997. 
Williwn  P.  Yellowtail. 
Regional  Administrator,  Region  VUI. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aathoiity:  42  U.S.C.  7401  et  seq. 

Subpart  BB— Montana 

2.  Section  52.1391  is  added  to  read  as 
follows; 

1 52.1391    Emiasion  Inventortea. 

The  Governor  of  the  State  of  Montana 
submitted  the  1990  carbon  monoxide 
base  year  emission  inventories  for 
Missoula  and  Billings  on  )uly  18.  1995, 
as  a  revision  to  the  State 
Implementation  Plan  (SIP).  The 
Governor  submitted  the  1990  carbon 
monoxide  base  year  emission  inventory 
for  Great  Palls  on  April  23,  1997,  as  a 
revision  to  the  SIP.  The  inventories 
address  emissions  from  point,  area,  on- 
road  mobile,  and  non-road  sources. 
These  1990  base  year  cart>on  monoxide 
inventories  satisfy  the  nonattainment 
area  requirements  of  the  Clean  Air  Act 
of  section  187(a)(1)  for  Missoula  and 
section  172(c)(3)  for  Billings  and  Great 
FalU. 

(FR  Doc.  97-32644  Filed  12-12-97;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[ND-001^«Xaa;  FRL-8«3»-q 

Approval  and  Pronujlgation  of  Stata 
Plana  for  Daaignatad  Facilltlaa  and 
Pollutants:  North  Dakota;  Control  of 
Landfill  Qaa  Emiaaiona  From  Exlattng 
Municipal  Solid  Waste  Landflila 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  flnal  rule. 

tUMMARY;  The  EPA  is  approving  tlie 
North  Dakota  plan  for  implementing  the 
Municipal  Solid  Waste  (MSW)  Undfill 
Emission  Guidelines  at  40  CFR  part  60, 
subpart  Cc,  which  was  required 
pursuant  to  section  1 1 1(d)  of  the  Clean 
Air  Act  (Act).  The  State's  plan  was 
submitted  to  EPA  on  September  11, 
1997  in  accordance  with  the 
requirements  for  adoption  and  itubmittal 
of  State  plans  for  designated  facilities  in 
40  CFR  part  60.  subpart  B.  It  establishes 
performance  standards  for  existing 
MSW  landfills  and  provides  for  the 


implementation  and  enforcement  of 
thoM  tUndards.  EPA  finds  that  North 
Dakota's  plan  for  existing  MSW  landfills 
adequately  addresses  all  of  the  Federal 
requirements  applicable  to  such  plans. 
DATES:  This  action  is  effective  on 
February  13, 1998  unless  adverse  or 
critical  comments  are  received  in 
writing  by  January  14.  1998.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

AOORESSES:  Written  comments  on  this 
action  should  be  addressed  to  Vicki 
Stamper,  8P2-A,  at  the  EPA  Region  VIII 
Office  listed.  Copies  of  the  documents 
relative  to  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations:  Air 
Program,  Environmental  Protection 
Agency.  Region  VIII,  999  18th  Street, 
suite  500.  Denver,  Colorado  80202- 
2466:  and  the  North  Daliota  Department 
of  Health,  Division  of  Environmental 
Engineering.  1200  Missouri  Avenue, 
room  304,  Box  5520,  Bismarck,  North 
Dakota  58506-5520. 

FOR  FURTHER  VIFORMATION  CONTACT: 
Vicki  Stamper,  EPA  Region  Vm,  (303) 
312-6445. 

SUPPIEMEWTARY  arORMATION: 


I.  Background 

Under  section  111(d)  of  the  Act.  EPA 
lias  established  procedures  whereby 
States  submit  plans  to  control  certain 
existing  sources  of  "designated 
pollutants."  Designated  pollutants  are 
defined  as  pollutants  for  which  a 
standard  of  performance  for  new 
sources  applies  under  section  111,  but 
which  are  not  "criteria  pollutants"  (i.e., 
pollutants  for  which  National  Ambient 
Air  Quality  Standards  (NAAQS)  are  set 
pursuant  to  sections  108  and  109  of  the 
Act)  or  hazardous  air  pollutants  (HAPs) 
regulated  under  section  112  of  the  Act. 
As  required  by  section  111(d)  of  the  Act, 
EPA  established  a  process  at  40  CFR 
part  60,  subpart  B.  similar  to  the  process 
required  by  section  1 10  of  the  Act 
(regarding  State  Implementation  Plan 
(SIP)  approval)  which  States  must 
follow  in  adopting  and  submitting  a 
section  111(d)  plan.  Whenever  EPA 
promulgates  a  new  source  performance 
standard  (NSPS)  that  controls  a 
designated  pollutant,  EPA  establishes 
emissions  guidelines  in  accordance  with 
40  CFR  60.22  which  contain 
information  pertinent  to  the  control  of 
the  designated  pollutant  from  that  NSPS 
source  category  (i.e.,  the  "designated 
facility"  as  defined  at  40  CFR  60.21(b)). 
Thus,  a  State's  section  111(d)  plan  for  a 
designated  facility  must  comply  with 
the  emission  guideline  for  that  source 


category  as  well  as  40  CFR  part  60, 
subpart  B. 

On  March  12,  1996.  EPA  published 
Emission  Guidelines  for  existing  MSW 
landfills  (EG)  at  40  CFR  part  60,  subpart 
Cc  (40  CFR  60.30c  through  60.36c)  and 
NSPS  for  new  MSW  Landfills  at  40  CFT? 
part  60,  subpart  WWW  (40  CFR  60.750 
through  60.759).  (See  61  FR  9905-9929.) 
The  pollutant  regulated  by  the  NSPS 
and  EG  is  MSW  landfill  emissions, 
which  contain  a  mixture  of  volatile 
organic  compounds  (VOCs),  other 
organic  compounds,  metliane,  and 
HAPs.  VOC  emissions  can  contribute  to 
ozone  formation  which  can  result  in 
adverse  effects  to  human  health  and 
vegetation.  The  health  effects  of  HAPs 
include  cancer,  respiratory  irritation, 
and  damage  to  the  nervous  system. 
Methane  emissions  contribute  to  global 
climate  change  and  can  result  in  fires  or 
explosions  when  they  accumulate  in 
structures  on  or  off  the  landfill  site.  To 
determine  whether  control  is  required, 
nonmethane  organic  compounds 
(NMOCs)  are  measured  as  a  surrogate 
for  MSW  landfill  emissions.  Thus, 
NMOC  is  considered  the  designated 
pollutant.  The  designated  facility  which 
is  subject  to  the  EG  is  each  existing 
MSW  landfill  (as  defined  in  40  CFR 
60.31c)  for  which  construction, 
reconstruction  or  modification  was 
commenced  before  May  30, 1991. 

Pursuant  to  40  CFR  60.23(a).  SUtes 
were  required  to  submit  a  plan  for  the 
control  of  the  designated  pollutant  to 
which  the  EG  applies  within  nine 
months  after  publication  of  the  EG,  or 
by  December  12,  1996.  If  there  were  no 
designated  facilities  in  the  State,  then 
the  State  was  required  to  submit  a 
negative  declaration  by  December  12, 
1996. 

On  September  11, 1997,  the  State  of 
North  Dakota  submitted  its  "Section 
111(d)  Plan  for  MSW  Landfills"  for 
implementing  EPA's  MSW  landfill  EG. 
The  following  provides  a  brief 
discussion  of  the  requirements  for  an 
approvable  State  plan  for  existing  MSW 
landfills  and  EPA's  review  of  North 
Dakota's  submittal  in  regard  to  those 
requirements.  More  detailed 
information  on  the  requirements  for  an 
approvable  plan  and  North  Dakota's 
submittal  can  be  found  in  the  Technical 
Support  Document  (TSD)  accompanying 
this  notice,  which  is  available  upon 
request. 

n.  Review  of  North  DakoU's  MSW 
LandfiUPIan 

EPA  has  reviewed  North  Dakota's 
section  111(d)  plan  for  existing  MSW 
landfills  against  the  requirements  of  40 
CFR  part  60,  subpart  B  and  subpart  Cc, 
as  follows: 
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A.  Identification  of  enforceable  State 
Mechanism  for  Implementing  the  EG 

40  CFR  60.24(a)  requires  that  the 
section  111(d)  plan  include  emissions 
standards,  defined  in  40  CFR  60.21(0  as 
"a  legally  enforceable  regulation  setting 
forth  an  allowable  rate  of  emissions  into 
the  atmosphere,  or  prescribing 
equipment  specifications  for  control  of 
air  pollution  emissions."  North  Dalu>ta 
has  adopted  State  regulations  as  the 
cornerstone  of  its  State  plan  to  control 
air  emissions  from  certain  existing 
landfills.  Those  regulations  are  in  the 
State's  Air  Pollution  Control  Rules, 
chapter  33-15-12,  section  02.  of  the 
North  Dakota  Administrative  Code 
(NDAC).  These  regulations  were 
adc^ted  by  the  State  in  accordance  with 
the  State's  and  EPA's  administrative 
procedures  and  became  effective  on 
September  1,  1997.  Thus,  the  State  has 
met  the  requirement  of  40  CFR  60.24(a) 
to  have  legally  enforceable  emission 
standards. 

B.  Demonstration  of  the  State's  Legal 
Authority  to  Carry  out  the  Section 
111(d)  State  Plan  as  Submitted 

40  CFR  60.26  requires  the  section 
111(d)  plan  to  demonstrate  \hat  the 
State  has  legal  authority  to  adopt  and 
implement  the  emission  standuds  and 
compliance  schedules.  North  Dakota 
provided  an  opinion  bom  the  State's 
Assistant  Attorney  General  and 
included  a  copy  of  the  North  Dakota  Air 
Pollution  Control  Law,  North  Dakota 
Century  Code  (NDCC)  Chapter  23-25.  to 
demonstrate  its  authority  for  adopting, 
implementing,  and  enforcing  its  section 
111(d)  plan.  EPA  has  reviewed  the 
Assistant  Attorney  General's  opinion 
and  the  State  laws  and  has  determined 
that  the  State  has  adequate  legal 
authority  to  adopt  and  implement  the 
section  111(d)  plan  in  accordance  with 
40  CFR  60.26. 

The  State  did  not  sulmiit  evidence  of 
authority  to  regulate  existing  MSW 
landfills  in  Indian  Coimtry.  Therefore. 
EPA  is  not  approving  this  State  Plan  as 
it  relates  to  diose  sources. 

C.  Inventory  of  Existing  MSW  Landfills 
in  the  State  Affected  by  the  State  Plan 

40  CFR  60.25(a)  requires  the  section 
111(d)  plan  to  include  a  complete 
source  inventory  of  all  existing  MSW 
landfills  (i.e.,  tiiose  MSW  landfills  that 
constructed,  reconstructed,  or  modified 
prior  to  May  30, 1991)  in  the  State  that 
are  subject  to  the  plan.  This  includes  all 
existing  landfills  that  have  accepted 
waste  since  November  8,  1987  or  that 
have  additional  capacity  for  future 
waste  deposition.  North  Daluita 
addressed  this  requirement  in  Section 


IV.  of  its  section  111(d)  plan  by 
including  a  list  of  all  MSW  landfills  in 
the  State,  regardless  of  design  capacity, 
that  have  accepted  waste  since 
November  8, 1987.  There  are  a  total  of 
13  MSW  landfills  in  North  Dakota.  The 
State  believes  that  three  of  these  MSW 
landfills  appear  to  be  sul^ect  to  40  CFR 
part  60,  subpart  WWW  due  to 
expansions  that  have  occurred  since  the 
date  the  State  plan  was  first  proposed 
and.  thus,  are  not  subject  to  the  State 
plan.  The  State  of  North  Dakota 
estimates  that  there  is  one  "existing" 
landfill,  the  City  of  Grand  Forks 
Mimicipal  Landfill,  that  is  subject  to  the 
requirements  to  report  solid  waste 
capacity,  calculate  NMOC  emissions, 
and  potentially  install  a  gas  collection 
and  control  system.  The  State  estimated 
in  its  section  111(d)  plan  that  there  are 
9  additional  landfills  that  have  solid 
waste  capacities  less  than  2.5  million 
Mg  or  2.5  million  m^  that  have  accepted 
waste  since  November  8, 1987.  Since 
the  State's  adoption  of  its  section  111(d) 
plan,  the  State  received  the  design 
capacity  reports  from  these  nine 
landfills  and  confirmed  that  none  are 
over  the  2.5  million  Mg  or  2.5  million 
m^  design  capacity  threshold.  Thus, 
these  nine  MSW  landfills  are  not  subject 
to  any  additional  requirements  of  the 
State's  section  111(d)  plan. 

D.  Inventory  of  Emissions  From  Existing 
MSW  Landfills  in  the  State 

40  CFR  60.25(a)  requires  that  the  plan 
include  an  emissions  inventory  that 
estimates  emissions  of  the  pollutant 
regulated  by  the  EG,  which,  in  the  case 
of  MSW  landfills,  is  NMOC.  North 
Dakota  included  in  Section  IV.  of  its 
section  111(d)  plan  an  estimation  of 
NMOC  emissions  for  all  of  the  thirteen 
landfills  in  the  State  using  the  Landfill 
Air  Emissions  Estimation  Model  and 
AP— 42  default  emission  fiKtors. 

E.  Emission  Limitations  for  MSW 
Landfills 

40  CFR  60.24(c)  specifies  that  the 
State  plan  must  include  emission 
standards  that  are  no  less  stringent  than 
the  EG  (except  as  specified  in  40  CFR 
60.24(f)  which  allows  for  less  stringent 
emission  limitations  on  a  case-by-case 
basis  if  certain  conditions  are  met).  40 
CFR  60.33c  contains  the  emissions 
standards  applicable  to  existing  MSW 
landfills.  The  State  of  North  Dakota 
incorporated  the  EC  by  reference  at 
NDAC  33-15-12-02,  including  the 
emission  limitations  of  40  CFR  60.33c. 
Thus,  the  State  plan  meets  the  emission 
limitation  requirements  by  requiring 
emission  limitations  that  are  no  less 
stringent  than  the  EG. 


F.  A  Process  for  State  Review  and 
Approval  of  Site-Specific  gas  Collection 
and  Control  System  Design  Plans 

40  CFR  60.33c(b)  in  the  EG  requires 
State  plans  to  include  a  process  far  State 
review  and  approval  of  site-specific 
design  plans  for  required  gas  collection 
and  control  systems.  In  NDAC  33-15- 
12-02,  the  State  has  incorporated  by 
reference  the  EG,  including  the 
requirements  of  40  CFR  60.33c(b)  for  the 
submittal  of  site-specific  design  plans 
meeting  the  conditions  of  40  CFR 
60.752(b)(2)(ii).  In  addition.  Section  VIL 
of  the  State's  section  111(d)  plan 
discusses  the  State's  process  for  review 
and  approval  of  the  design  plans.  Thus. 
North  Dakota's  section  111(d)  plan 
adequately  addresses  this  requirement 

G.  Compliance  Schedules 

The  State's  section  1 1 1  (d)  plan  must 
include  a  compliance  schedule  that 
owners  and  operators  of  affected  MSW 
landfills  must  meet  in  complying  with 
the  requirements  of  the  plan.  40  CFR 
60.36c  provides  that  planning,  awarding 
of  contracts,  and  installation  of  air 
emission  collection  and  control 
equipment  capable  of  meeting  the  EG 
must  be  accomplished  within  30 
months  of  the  effective  date  of  a  State 
emission  standard  for  MSW  landfills 
(i.e.,  the  effective  date  of  EPA  approval 
of  the  Sute  plan).  40  CFR  60.24(e)(1) 
provides  dut  any  compliance  schedule 
extending  more  than  12  months  from 
the  date  required  for  plan  submittal 
shall  include  legally  enforceable 
increments  of  progress  as  specified  in  40 
CFR  60.21(h),  including  deadlines  for 
submittal  of  a  final  control  plan, 
awarding  of  contracts  for  emission 
control  sysfems,  initiation  of  on-site 
construction  or  installation  of  emission 
control  equipment,  completion  of  on- 
site  construction/installation  of 
emission  control  equipment,  and  final 
compliance. 

Nottb.  Dakota  has  adopted  edAroeable 
compliance  schedules  in  NDAC  33-15- 
12-02.  The  State's  rules  require  that  the 
landfills  which  are  required  to  install  a 
collection  and  control  system  be  in  final 
compliance  with  the  requirements  of  the 
State  plan  no  later  than  twenty-nine 
months  from  the  effiective  date  of  EPA 
approval  of  this  plan  or,  for  those  MSW 
landfills  which  are  not  currenUy  subject 
to  the  collection  and  control  system 
requirements,  within  twenty-nine 
months  of  first  becoming  subject  to  such 
requirements  (i.e.,  within  30  months  of 
reporting  a  NMOC  emission  rate  of  50 
Mg/yr  or  greater).  Thus,  the  State's  rule 
satisfies  the  requirement  of  40  CFR' 
60.36c.  In  addition,  the  State  has 
included  increments  of  progress 


65618     Federal  Register  /  Vol.  62,  No.  240  /  Monday,  December  15,  1997  /  Rules  and  Regulations 


deadlines  for  the  submittal  of  a  final 
collection  and  control  system  design 
plan,  awarding  contracts  for  installation 
of  the  collection  and  control  system, 
initiation  of  on-site  installation  of  the 
collection  and  control  system,  and  final 
compliance.  Thus,  the  State's  rule 
satisfies  the  requirements  of  40  CFR 
60.24(e).  The  State's  regulations  also 
include  a  requirement  for  the  initial 
performance  test  to  be  conducted  within 
180  days  of  the  installation  of  the 
collection  and  control  equipment. 

H.  Testing.  Monitoring.  Recordkeeping 
and  Reporting  Requirements 

40  CFR  60.34c  specifies  the  testing 
and  monitoring  provisions  that  State 
plans  must  include,  and  40  CFR  60.35c 
specifies  the  reporting  and 
recordkeeping  requirements.  In  NDAC 
33-15-12-02.  the  State  has  incorporated 
by  reference  the  EG,  including  the  test 
methods  and  procedures  of  40  CFR 
60.34c  and  the  reporting  and 
recordkeeping  provisions  of  40  CFR 
60.35c. 

However,  the  State  did  adopt  one 
exception  to  the  quarterly  monitoring 
requirements  for  surface  methane 
concentrations  in  40  CFR  60.756(f):  the 
State  rule  only  requires  surface  methane 
concentration  monitoring  during  the 
second,  third,  and  fourth  quarters  of  the 
calendar  year.  In  a  June  27, 1997  letter 
to  EPA.  the  State  submitted  extensive 
climatological  data  and  explained  why 
it  believes  this  data  shows  that 
exceedingly  cold  temperatures  and 
snow  cover  during  the  winter  quarter 
(January  through  March)  would  make 
monitoring  of  surface  methane 
concentrations  nearly  impossible.  In 
examining  this  data  for  the  one  MSW 
landfill  that  ciurently  appears  to  be 
subject  to  the  collection  and  control 
system  requirements  of  the  State  plan, 
the  City  of  Grand  Forks  Municipal 
Landfill,  the  State  found  the  following 
information: 

a.  The  mean  temperature  in  Grand 
Forks  is  approximately  5  degrees 
Fahrenheit  in  January,  9  degrees  in 
February,  and  23  degrees  in  March; 

b.  Using  the  average  wind  speed  for 
the  months  of  January  through  March  in 
Fargo,  which  is  78  miles  south  of  Grand 
Forks,  the  average  wind  chill  factors 
would  range  from  -22  degrees 
Fahrenheit  in  January  to  2  degrees 
Fahrenheit  in  March.  Average  wind 
speed  in  those  same  months  ranges  from 
13  to  13.6  mph; 

c.  The  Grand  Forks  area  receives 
approximately  38  inches  of  snow  diuing 
the  winter  season,  and  there  is  normally 
at  least  one  inch  of  snow  depth  in  Grand 
Forks  from  December  1  through  the  end 
of  March:  and 


d.  The  Grand  Forks  area  has 
approximately  50  days  with  snow 
depths  of  6  inches  or  more  and 
approximately  115  days  with  snow 
depth  of  one  inch  or  more,  which 
generally  fall  within  the  December 
through  March  time  frame. 

Thus,  North  Dakota  contends  that, 
with  mean  temperatures  during  the 
winter  quarter  below  freezing  and  with 
snow  covering  the  landfill  at  depths  up 
to  three  feet,  surface  monitoring  for 
methane  during  the  winter  quarter  is  not 
practical  and,  at  best,  extremely 
difficult. 

EPA  believes  that  the  State  has 
provided  substantial  documentation 
showing  that  the  extremely  cold 
temperattues  and  wind  chill  factors,  as 
well  as  the  snow  cover,  in  the  Grand 
Forks  area  justify  the  exemption  from 
first  quarter  monitoring  for  surface 
methane  concentrations.  If  any  other 
existing  MSW  landfills  become  subject 
to  the  State's  section  111(d)  plan  in  the 
future,  EPA  will  need  to  re-evaluate  the 
State's  exemption  from  first  quarter 
monitoring  based  on  the  location  and 
meteorological  data  for  that  location. 

Consequently,  EPA  finds  that  the 
State's  section  111(d)  plan  for  MSW 
landfills  adequately  addresses  the 
testing,  monitoring,  reporting,  and 
recordkeeping  requirements  of  the  EG. 

/.  A  Record  of  Public  Hearings  on  the 
State  Plan 

40  CFR  60.23  contains  the 
requirements  for  public  hearings  that 
must  be  met  by  the  State  in  adopting  a 
section  111(d)  plan.  North  Dakota 
included  documents  in  its  plan 
submittal  demonstrating  that  these 
procedures,  as  well  as  the  State's 
administrative  procedures,  were 
complied  with  in  adopting  the  State's 
plan.  Therefore,  EPA  finds  that  North 
Dakota  has  adequately  met  this 
requirement. 

/.  Subniittal  of  Annual  State  Progress 
Reports  to  EPA 

40  CFR  60.25(e)  and  (f)  require  States 
to  submit  to  EPA  annual  reports  on  the 
progress  of  plan  enforcement.  North 
Dakota  committed  in  Section  IX.  of  its 
section  111(d)  plan  to  submit  annual 
progress  reports  to  EPA  on  compliance 
status,  enforcement  actions,  increments 
of  progress,  identification  of  sources 
that  have  started  operation,  emission 
inventory  information  for  sources  that 
have  started  operation,  updated 
emission  inventory  and  compliance 
information,  and  technical  reports  on  all 
performance  testing  and  monitoring  for 
landfills  subject  to  the  EG.  The  first 
progress  report  will  be  submitted  by  the 


State  one  year  after  EPA  approval  of  the 
State  plan. 

m.  Final  Action 

Based  on  the  rationale  discussed 
above  and  in  further  detail  in  the  TSD 
associated  with  this  action,  EPA  is 
approving  North  Dakota — s  September 
11,  1997  submittal  of  its  section  111(d) 
plan  for  the  control  of  landfill  gas  from 
existing  MSW  landfills,  except  those 
located  in  Indian  Country.  As  provided 
by  40  CFR  60.28(c),  any  revisions  to 
North  Dakota's  section  111(d)  plan  or 
associated  regulations  will  not  be 
considered  part  of  the  applicable  plan 
until  submitted  by  the  State  in 
accordance  with  40  CFR  60.28(a)  or  (b). 
as  applicable,  and  until  approved  by 
EPA  in  accordance  with  40  CFR  part  60. 
subpart  B. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  State  Plan  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  February  13, 
1998  unless,  by  January  14,  1998, 
adverse  or  critical  comments  are 
received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  conunenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  February  13, 1998. 

Nothing  in  this  action  should  be . 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiue 
request  for  revision  to  any  State  Plan. 
Each  request  for  revision  to  a  State  Plan 
shall  be  considered  separately  in  light  of 
specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

IV.  Adminictrative  Requiremanta 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600.  et  aeq.,  EPA  must  prepare 
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a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

State  Plan  approvals  under  section 
111  of  the  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  State  Plan  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  Act.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Act  forbids  EPA  to  base  its  actions 
concerning  State  Plans  on  such  grounds. 
Union  Electric  Co.Tl  v.  U.S.  EJ'.A.,  427 
U.S.  246.  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effiective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small' 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 


D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  informadon  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  13, 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  afiiect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  must  be  filed,  and  shall  not 
postpone  the  efiiactiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovenunental 
relations.  Methane,  Municipal  solid 
waste  landfills,  Nonmethane  organic 
compounds.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  24, 1997. 
Williun  P.  YeUowUil. 
Regional  Administrator.  Region  VM. 

40  CFR  part  62  is  amended  as  follows: 
PART  62— [AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 

2.  Subpart  JJ  is  added  to  read  as 
follows: 

Suttpart  JJ-Morth  Dakota 

LANDHLL  GAS  EMISSIONS  FROM 
EXISTING  MUNICIPAL  SOLID  WASTE 
LANDFILLS 

Sm. 

62.8600  Identification  of  plan. 

62.8601  Identification  of  sources. 

62.8602  ECfective  date. 


Sut)pertJJ    MofttiDefcota 

LANDFILL  GAS  EMISSIONS  FROM 
EXISTING  MUNICIPAL  SOLID  WASTE 
LANDFILLS 

§62.8600    Identmcstion  Of  plan. 

"Section  111(d)  Plan  for  Municipal 
Solid  Waste  Landfills"  and  the 
associated  State  regulation  in  section 
33-15-12-02  of  the  North  Dakota 
Administrative  Code,  submitted  by  the 
State  on  September  11, 1997,. 

S62.8601    Identification  of  souroaa. 

The  plan  applies  to  all  existing 
munici{>al  solid  waste  landfills  for 
which  construction,  reconstruction,  or 
modification  was  commenced  before 
May  30, 1991  that  accepted  waste  at  any 
time  since  November  8,  1987  or  that 
have  additional  capacity  available  for 
future  waste  deposition,  as  described  in 
40  CFR  part  60,  subpart  Cc. 


f62.8602    Effecttv«( 

The  effective  date  of  the  plan  for 
muiucipal  solid  waste  landfills  is 
February  13. 1998. 
(FR  Doc.  97-32640  Filed  12-12-97;  8:45  am] 

BIUJNQ  CODE  6SaO-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

[CC  Docket  Nos.  96-262  and  n-21 3;  FCC 
97-401] 

Access  Charge  Reform;  Transport 
Rate  Structure  and  Pricirtg 

AQBUCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  In  the  Third  Report  and 
Order.  FCC  97-401,  adopted  and 
released  November  26, 1997  [Third 
Report  and  Order],  in  its  Access  Charge 
Reform  and  Transport  Rate  Structure 
Pricing  proceedings,  the  Commission 
amends  its  cost  allocation  rules  to  ' 
increase  the  allocation  of  certain  general 
purpose  computer  and  other  general 
support  facilities  (GSF)  costs  by  price 
cap  local  exchange  carriers  (LECs)  to 
their  nonregulated  billing  and  collection 
categories  and  the  Third  Report  and 
Order  also  requires  affected  price  Cap 
LECs  to  reduce  their  price  cap  indices 
(PCIs)  and  related  basket  indices  to 
ensure  that  their  regulated  access  and 
interexchange  services  do  not  continue 
to  recover  GSF  costs  attributable  their 
nonregulated  billing  and  collection 
services.  These  rule  amendments  and 
related  exogenous  adjustments  are 
intended  to  reduce  the  subsidization  of 
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nonregulated  services  by  regulated 
services,  foster  competition  in  the 
provision  of  these  services,  and  move 
access  charges  to  more  economically 
efficient  levels. 

EFFECTIVE  DATE:  December  17.  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Allen  A.  Bama  or  Richard  Lemer, 
Competitive  Pricing  Division,  Common 
Carrier  Bureau,  (202)  41fr-1530. 
SUPPI^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Report  and  Order  adopted  and  released 
November  26, 1997.  The  full  text  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  239.  1919 
M  St.,  N.W.,  Washington.  D.C.  The 
complete  text  also  may  be  obtained 
through  the  World  Wide  Web  at  http:/ 
/www. fcc.gov/Bureaus/ 

Common Carrier/Orders/ 1 997/ 

fcc97401.wp,  or  may  be  purchased  from 
the  Commission's  Copy  Contractor, 
International  Transcription  Service, 
(202)  857-3800.  1231  20th  Street,  N.W.. 
Washington.  DC  20036.  On  May  16, 
1997,  the  Commission  adopted  a  First 
Report  and  Order  in  the  Access  Charge 
Reform  proceeding.  FCC  97-158.  62  FR 
31868  (June  11.  1997)  and  62  FR  48485 
(September  16. 1997),  that  included  a 
Further  Notice  at  Proposed 
Rulemmaking  (Further  Notice)',  62  FR 
31040  (June  6. 1997).  The  Further  Notice 
sought  comment  on  several  specific 
proposals  regarding  the  allocation  of 
costs  attributable  to  general  purpose 
computers  and  other  general  support 
facilities  (CSF)  used  by  incumbent  LECs 
to  provide  nonregulated  billing  and 
collection  services  to  interexchange 
carriers.  On  May  7, 1997,  the 
Commission  adopted  a  Second  Report 
and  Order  in  CC  Docket  No.  96-262, 
FCC  97-159,  62  FR  31939  (June  11, 
1997),  that  addressed  separate  matters 
in  this  proceeding.  The  rule 
amendments  adopted  in  the  Third 
Report  artd  Order  were  made  in 
response  to  the  Further  Notice  and  the 
comments  received  in  the  response  to 
the  Further  Notice  or  otherwise  in  the 
course  of  these  proceedings.  This  Third 
Report  and  Order  was  submitted  to 
OMB  for  review  under  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
§§  3501-3520.  The  Commission 
received  emergency  approval  of  this 
collection  from  OMB  on  December  9. 
1997. 

Final  Regulatory  Flexibility  Act 
Analysis  and  Certification 

1 .  In  the  Further  Notice,  the 
Commission  stated  that  it  intended  to 
limit  the  scope  of  its  proposals 
regarding  the  allocation  of  general 


purpose  computer  and  general  support 
focilities  (GSF)  costs  to  incumbent  price 
cap  LECs.  That  Further  Notice 
tentatively  concluded  that,  because  all 
such  LECs  have  more  than  1500 
employees,  they  would  not  qualify  as 
small  entities.  Because  the  Commission 
intended  to  limit  the  scope  of  its 
proposals  to  such  incumbent  price  cap 
LECs.  it  stated  that  these  options,  if 
adopted,  would  not  affect  small  entities. 
Currently,  14  incumbent  LECs  are 
subject  to  price  cap  regulation.  The 
Commission  sought  comment  on  these 
proposals  and  tentative  conclusions.  No 
comments  were  received  specifically 
concerning  the  conclusion  that  price 
cap  carriers  were  not  small  entities  or 
the  limitation  of  the  proposed  rules  to 
such  carriers.  As  noted  in  the  Third 
Report  and  Order,  however,  one 
comment  was  received  concerning  the 
impact  on  smaller  carriers  of  the  first  of 
the  two  options  presented,  the  special 
study  option.  That  option  was  not 
adopted  in  the  Third  Report  and  Order. 
Given  that  comment  and  for  the  reasons 
described  in  the  Further  Notice  and  this 
Third  Report  and  Order,  the 
Commission  certified  that  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  §601  et  seq.,  did  not  apply  to  this 
rulemaking  proceeding  because  none  of 
the  rule  amendments  adopted  in  the 
Third  Report  and  Order  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  conforms  to  the  RFA, 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  The  RFA,  5  U.S.C.  §§601  et  seq., 
has  been  amended  by  the  Contract  with 
America  Advancement  Act  of  1996, 
Public  Law  104-121,  110  Stat.  847 
(1996)  (CWAAA).  TiUe  U  of  the  CWAAA 
is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA).  We  hereby  affirm  this 
analysis. 

2.  The  Commission  is  sending  a  copy 
of  this  final  certification,  along  with  this 
Third  Report  and  Order,  in  a  report  to 
Congress  pursuant  to  the  SBREFA,  5 
U.S.C.  §  801(a)(1)(A).  and  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration,  5  U.S.C. 

§  605(b). 

Paperwork  Reduction  Act 

3.  The  Federal  Communications 
Commission  (Commission)  has  received 
Office  of  Management  and  Budget 
(OMB)  approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 


information  unless  it  displays  a 
currently  valid  control  number. 

OAffl  Approval  Number:  3060-0760. 

Title:  Access  Charge  Reform  Third 
Report  and  Order. 

Expiration  Date:  May  31,  1998. 

Frequency  of  Response:  One-time 
requirement 

Respondents:  Business  and  other  for 
profit. 

Number  of  Respondents: 
Approximately  14  respondents. 

Description:  A  one-time  burden  of  4 
hours  per  respondent  for  all  14 
respondents  to  calculate  their  ^ 
exogenous  price  cap  index  (PCI) 
adjustments  plus  an  additional  one-time 
average  burden  of  318  hours  per 
respondent  for  4  of  these  respondents  to 
make  the  necessary  additional  tariff 
filings. 

Estimated  Annual  Burden:  A  one-time 
burden  of  54  hours  for  all  respondents 
to  calculate  the  exogenous  adjustments 
and  an  additional  one-time  burden  of 
1272  hours  for  four  of  these  respondents 
for  a  total  one-time  burden  of  1328 
hours  for  this  group  of  respondents. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $600  per 
respondent. 

Description:  In  the  Third  Report  and 
Order,  the  Commission  adopts, 
consistent  with  principles  of  cost 
causation  and  economic  efficiency,  that, 
where  price  cap  LECs  use  general 
purpose  computers  and  other  general 
support  facilities  (GSF)  to  provide 
nonregulated  billing  and  collection 
services  to  interexchange  carriers,  such 
GSF  costs  should  not  be  allocated  to 
these  LECs'  regulated  access  and 
interexchange  categories  but,  instead, 
should  be  allocated  to  their 
nonregulated  billing  and  collection 
categories.  The  related  collection  of 
information  follows: 

a.  In  the  Third  Report  and  Order,  the 
Commission  requires  affected  price  cap 
LECs  to  make  certain  exogenous 
adjustments  to  their  respective  price  cap 
indices  (PCls)  and  related  basket 
indices.  LECs  affected  by  this  Third 
Report  and  Order  are  those  price  cap 
LECs  that  use  regulated  assets  to 
provide  nonregulated  billing  and 
collection  services  to  interexchange 
carriers.  For  the  purposes  of  estimating 
the  information  collection  burdens,  we 
assume  all  price  cap  LECs  are  affected 
by  the  Third  Report  and  Order.  Such 
LECs  must  determine  the  amount  of 
GSF  costs  that  they  allocated  to  their 
respective  access  and  interexchange 
categories  during  1996  and  then 
calculate  the  amount  of  such  costs  that 
would  have  been  allocated  to  those 
categories  during  that  year  if  the  rule 
changes  adopted  in  this  Third  Report 
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and  Order  had  been  in  effect  at  that 
time.  Once  that  difference  is 
determined,  each  affected  price  cap  LEG 
is  required  to  make  an  exogenous 
adjustment  to  its  PCIs  and  related  basket 
indices  to  prevent  the  earlier 
misallocation  of  these  costs  from 
continuing  to  inflate  the  rates  charges 
for  regulated  services.  Separate  from  the 
possible  tariff  filing  burden  described 
below,  we  estimate  that  it  would  take 
each  of  these  price  cap  LECs  four  (4) 
hours  to  complete  the  steps  necessary  to 
determine  the  amount  of  the  exogenous 
price  cap  index  (PCI)  and  related  basket 
adjustments  required  by  the  TTiird 
Report  and  Order.  Because  we  assume 
this  particular  burden  applies  to  all  14 
price  cap  LECs.  we  estimate  the  total 
burden  to  be  56  hours  as  indicated 
above. 

b.  Under  the  Third  Report  and  Order, 
affiected  price  cap  LECs  are  required  to 
make  tariff  revision  filings  on  oi^before 
December  17. 1997.  to  implement  these 
exogenous  price  cap  adjustments.  The 
Commission  scheduled  these  filings  to 
coincide  with  other  access  reform  tariff 
filings  to  be  made  by  price  cap  LECs  on 
or  before  December  17. 1997.  under 
other  orders  in  the  Access  Charge 
Reform  proceeding.  Because  most  of 
these  14  price  cap  LECs  have  not  yet 
made  such  filings,  there  should  be  little 
or  no  additional  tariff  filing  burdens 
associated  with  these  LECs'  compliance 
with  this  Third  Report  and  Order.  For 
the  four  price  cap  LECs  that  have 
already  made  access  reform  tariff  filings 
under  other  orders,  we  estimate  that 
there  will  be  an  additional  tariff  filing 
burden  of  1272  hours  for  these  LECs  as 
a  group.  Because  this  estimated 
additional  burden  of  1272  hours  reflects 
an  average  burden  of  318  hours  for  each 
of  these  four  LECs,  we  have  used  the 
latter  figure  above  to  facilitate 
calculation  of  the  overall  hour  burdens. 

4.  The  public  reporting  burden  for 
this  collection  of  information  is  noted 
above.  Comments  regarding  the  burden 
estimates  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
may  be  mailed  to  Performance 
Evaluation  and  Records  Management, 
Federal  Communications  Commission, 
Washington,  D.C.  20554. 

Sjmopsis  of  the  Third  Report  and  Order 

5.-6.  Where  LECs  use  general  purpose 
computer  and  other  general  support 
facilities  (GSF)  to  provide  nonre^^ated 
billing  and  collection  services  to 
interexchange  carriers,  the  Further 
Notice  sought  comment  on  the  existence 
of  significant  problems  with  regard  to 
the  existing  part  69  allocation  of  these 
GSF  costs  to  the  LECs'  regulated  access 


and  interexchange  categories  and,  if 
such  problems  exist,  whether  the 
Commission  should  amend  Part  69  to 
increase  the  allocation  of  these  costs  to 
the  nonregulated  billing  and  collection 
categories.  Specifically,  the  Commission 
sought  conunent  on  two  options  to 
amend  part  69  to  address  such 
misallocation  of  GSF  costs  by  LECs. 

7.  Under  the  first  option,  each  affected 
price  cap  LEG  would  conduct  a  special 
study  of  the  uses  made  of  the  assets 
recorded  in  its  general  purpose 
computer  account  (Account  2124)  to 
determine  the  percentage  of  interstate 
investment  in  this  account  that  is 
actually  used  to  provide  nonregulated 
billing  and  collection  services.  That 
percentage  would  be  used  to  allocate  an 
appropriate  portion  of  that  LEC's 
Account  2124  investment  to  its 
nonregulated  billing  and  collection 
category.  Also,  under  existing 
Commission  rules,  this  allocation  of 
general  purpose  computer  account 
investment  would  result  in  similar 
allocation  of  the  LEC's  general  purpose 
computer  account  expenses  (Account 
6124). 

8.  Under  the  second  option,  the 
Commission  would  require  use  of  a 
general  expense  allocator  to  apportion 
the  interstate  share  of  summary  Account 
2110  (Land  and  support  assets)  between 
the  billing  and  collection  category  and 
all  other  elements  and  categories.  Any 
investment  in  Account  2110  not 
allocated  to  the  billing  and  collection 
category  would  then  be  apportioned 
among  the  access  elements  and  the 
interexchange  category  using  the  current 
investment  allocator.  Regarding  GSF 
expenses,  the  interstate  portion  of  these 
expenses  in  Account  6120  would  be 
apportioned  among  all  elements  and 
categories,  including  billing  and 
collection,  based  upon  the  overall 
apportionment  of  GSF  investment  in 
Account  2110.  The  Commission  also 
sought  comment  on  its  proposals  to 
limit  the  application  of  these  rule 
changes  to  price  cap  LECs  and  to  require 
exogenous  adjustments  by  these  LECs  to 
prevent  the  past  misallocation  of  these 
costs  fitim  inflating  future  access  rates. 

9.  In  the  Third  Report  and  Order,  the 
Commission  acts  on  the  proposals  made 
in  the  Further  Notice.  In  particular,  the 
Commission  found  that  significant 
problems  continue  to  exist  with  regard 
to  the  allocation  of  general  purpose 
computer  and  other  GSF  costs  to  the 
regulated  categories.  To  address  those 
problems,  the  Commission  adopted  a 
variation  on  the  second  option  proposed 
in  the  Further  Notice.  Rather  than  apply 
the  general  expense  allocator  to  the 
entire  interstate  portion  of  Account 
2110,  as  proposed  in  the  second  option. 


and  ratfao*  than  apply  that  allocator 
narrowly  to  only  the  general  purpose 
computer  account  (Account  2124)  as 
recommended  by  some  commenters,  the 
Commission,  instead,  applied  that 
allocator  to  four  of  the  accounts  that 
comprise  Account  2110,  as 
recommended  by  other  commenters. 
Under  the  four  account  approach 
adopted  by  the  Commission,  not  only 
the  general  purpose  computer  accoimt 
(Account  2124)  but  also  three  additional 
accounts,  in  which  LECs  also  record 
investment  attributable  to  their 
nonregulated  billing  and  collection 
activities,  will  also  be  subject  to  the 
general  expense  allocator.  Accordingly, 
appropriate  portions  of  these  accounts 
as  well  as  the  general  purpose  computer 
account  (Account  2124)  will  be 
allocated  the  nonregulated  billing  and 
collection  category.  No  change  was 
needed  in  the  rules  applicable  to  the 
allocation  of  GSF  expense  accounts 
■  because,  in  general,  such  expense 
accounts  are  allocated  in  the  same 
manner  as  their  counterpart  investment 
accounts.  Accordingly,  the  Commission 
amended  its  part  69  cost  allocation  rules 
to  provide  for  the  increased  allocation  of 
these  GSF  costs  to  the  noiu^gulated 
billing  and  collection  categories  and 
their  reduced  allocation  to  the  regulated 
categories. 

10.  In  addition,  pending  decisions  in 
a  related  proceeding  involving  the 
allocation  of  such  GSF  costs  by  other 
LECs,  the  Commission  determined  that 
this  new  allocation  rule  would  apply 
only  to  price  cap  LECs.  Also,  as 
explained  above,  the  Commission 
required  affected  price  cap  LECs  to 
reduce  their  price  cap  indices  (PCIs)  and 
related  basket  indices  to  ensure  that 
regulated  access  and  interexchange 
categories  do  not  continue  to  recover 
GSF  costs  attributable  to  these 
nonregulated  billing  and  collection    ' 
services. 

Ordering  Clauses 

11.  Accordingly,  it  is  ordered, 
pursuant  to  sections  1-4,  201-205,  218, 
220.  and  303(r)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 

§§  151-154,  201-205.  and  303{r)  that  the 
Third  Report  and  Order  is  adopted. 

12.  A  is  further  ordered  that  the 
provisions  in  this  Order  will  be  effective 
December  17, 1997.  Although  this  date 
is  less  than  thirty  days  after  publication 
of  the  rule  in  the  Federal  Roister,  we 
find  good  cause  under  5  U.S.C. 

§  553(d)(3)  to  make  the  rule  effective 
less  than  thirty  days  after  publication, 
because  local  exchange  carriers  subject 
to  price  cap  regulation  must  file  access 
reform  tariffs  no  later  than  December  17, 
1997,  in  order  for  them  to  be  effective 
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by  January  1, 1998.  In  addition,  to 
•nsure  that  the  local  exchange  carriers 
tubfect  to  price  cap  regulation  have 
actual  notice  of  this  rule  immediately 
following  its  release,  we  are  serving 
those  entities  by  overnight  mail.  The 
collections  of  information  contained  are 
contingent  upon  approval  by  the  Office 
of  Management  and  Budget. 

13.  /( IS  further  ordered  that,  for  local 
exchange  carriers  subject  to  price  cap 
regulation  making  tariff  revisions 
pursuant  to  this  Order,  prior  to 
December  17, 1997,  to  become  effective 
January  1.  1998,  §§61.58  and  61.59  of 
the  Commission's  rules,  47  CFR  61.58 
and  61.59,  are  hereby  waived.  For  these 
purpoaee,  afl^ected  local  exchange 
carriers  shall  cite  the  "FCC  97-401"  as 
the  authority  for  making  such  filings. 

14.  /t  is  further  ordered,  that  47  C.F.R.. 
Part  69,  is  amended  as  set  forth  in  the 
rule  changes. 

15.  It  is  further  ordered,  that  the 
Commission's  Office  of  Managing 
Director  shall  send  a  copy  of  this  Third 
Report  and  Order,  including  the  Final 
Regulatory  Flexibility  Act  Analysis  and 
Certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

Uat  of  Subiects  in  47  CFR  Fait  69 

Communications  Common  Carriers, 
Tariffs. 

Federal  Conununications  Commiaaion. 
MagaJia  Roman  Salaa, 

Secretary. 

Rule  Change* 

Part  69  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  e»— ACCESS  CHARGES 

1.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Aathority:  47  U.S.C  $$  154  (i)  and  (j),  201, 
202,  203.  205,  218,  254,  and  403. 

180.30    [Amended] 

2.  Section  69.307  is  amended  by 
revising  paragraph  (c)  and  adding  new 
paragraph  (d)  to  reed  as  follows: 

•        •        •        •        • 

(c)  For  all  local  exchange  carriers  not 
subject  to  price  cap  regulation  and  for 
other  carriers  that  acquire  all  of  the 
billing  and  collection  services  that  they 
provide  to  interexchange  carriers  from 
unregulated  affiliates  through  affiliate 
transactions,  from  unaffiliated  third 
parties,  or  from  both  of  these  sources,  all 
other  General  Support  Facilities 
investments  shall  be  apportioned  among 
the  interexchange  category,  the  billing 
and  collection  category,  and  Common 
Line,  Local  Switching,  Information. 


Transport,  and  Special  Access  elements 
on  the  basis  of  Central  Office 
Equipment.  Information  Origination/ 
Termination  Equipment,  and  Cable  and 
Wire  Facilities,  combined. 

(d)  For  local  exchange  carriers  subject 
to  price  cap  regulation  and  not  covered 
by  Section  69.307(c),  a  portion  of 
General  purpose  computer  investment 
(Account  2124),  investment  in  Land 
(Account  2111),  Buildings  (Account 
2121).  and  Office  equipment  (Account 
2123)  shall  be  apportioned  to  the  billing 
and  collection  category  on  the  basis  of 
the  Big  Three  Expense  Factors  allocator, 
defined  in  Section  69.2  of  this  Part, 
modified  to  exclude  expenses  that  are 
apportioned  on  the  basis  of  allocators 
that  include  General  Support  Facilities 
investment.  The  remaining  portion  of 
investment  in  these  four  accounts 
together  with  all  other  General  Support 
Facilities  investments  shall  be 
apportioned  among  the  interexchange 
category,  the  billing  and  collection 
category,  and  Common  Line,  Local 
Switching,  Information,  Transport,  and 
Special  Access  Elements  on  the  basis  of 
Central  Office  Equipment,  Information 
Origination/Termination  Equipment, 
and  Cable  and  Wire  Facilities, 
combined. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administration 

SO  CFR  Part  679 

(Doclwt  No.  971208296-7296-01;  LO. 
111897A] 

Flahariaa  of  tha  Exduaiva  Economic 
Zona  on  Alaska;  Quif  of  Alaaka; 
Interim  1908  Harvest  Specifications 

AOENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTKM:  Interim  1998  harvest 

specifications  for  groundfish  and 

associated  management  measures. 

SUMMARY:  NMFS  issues  interim  1998 
total  allowable  catch  (TAC)  amounts  for 
each  category  of  groundfish  and 
specifications  for  prohibited  species 
b^catch  allowances  for  the  groundfish 
fishery  of  the  Gulf  of  Alaska  (GOA).  The 
intended  effect  is  to  conserve  and 
manage  the  groundfish  resources  in  the 
GOA. 

EFFECTIVE  DATE:  0001  hrs,  Alaska  local 
time  (A.l.t.),  January  1, 1998,  until  the 


effective  date  of  the  final  1998  harvest 
specifications  for  GOA  groundfish, 
which  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  The  preliminary  1998  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  Report,  dated  September  1997, 
is  available  from  the  North  Pacific 
Fishery  Management  Council,  605  West 
4th  Avenue,  Suite  306,  Anchorage,  AK 
99501-2252,  telephone  907-58&-7237. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson.  907-486-6919. 

8UPPI.EMENTARY  INFORMATION: 
Background 

Groundfish  fisheries  in  the  GOA  are 
governed  by  Federal  regulations  at  50 
CFR  part  679  that  implement  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP). 
The  FMP  was  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  and  approved  by  NMFS  under 
the  authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  The  FMP 
is  implemented  by  regulations  at  50  CFR 
part  679.  General  regulations  that  also 
pertain  to  the  U.S.  fisheries  appear  at  50 
CFR  part  600. 

The  Council  met  September  22-29, 
1997,  to  review  scientific  information 
concerning  groundfish  stocks.  The 
Council  adopted  for  public  review  the 
preliminary  SAFE  Report  for  the  1998 
GOA  groundfish  fisheries.  The 
preliminary  SAFE  Report,  dated 
September  1997,  provides  an  update  on 
the  status  of  stocks.  Copies  of  the 
preliminary  SAFE  Report  are  available 
from  the  Council  (see  ADDRESSES).  The 
Council  recommended  a  preliminary 
total  TAC  of  309,715  metric  tons  (mt) 
and  a  preliminary  total  acceptable 
biological  catch  (ABC)  of  532,020  mt  (or 
the  1998  fishing  year. 

Under  §679.20(c)(l)(ii),  NMFS  U 
publishing  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register  for  review  and  comment 
proposed  harvest  specifications  for 
groundfish  and  associated  management 
measures  in  the  GOA  for  the  1998 
fishing  year.  That  document  contains  a 
detailed  discussion  of  the  1998 
specification  process  and  of  the 
proposed  1998  ABCs  and  overfishing 
levels,  proposed  establishment  of  the 
1998  annual  TAC  and  initial  TAC 
amounts  and  apportionments  thereof 
and  reserves  for  each  target  species  and 
the  "other  species"  category, 
apportionments  of  pollock  and  Pacific 
cod  TAC,  apportionments  of  the 
sablefish  TAG  to  vessels  using  hook- 
and-line  and  trawl  gear,  and  halibut 
prohibited  species  catch  (PSC)  limits. 
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This  action  establishes  interim 
harvest  specifications  and 
apportionments  thereof  for  the  1998 
fishing  year  effective  on  January  1, 1998, 
that  will  remain  in  effect  until 
superseded  by  the  final  1998  harvest 
specifications.  Background  information 
concerning  the  1998  harvest 
specification  process  upon  which  this 
interim  action  is  based  is  provided  in 
the  above-mentioned  proposed  harvest 
specifications  document  appearing  in 
the  Proposed  Rules  section  of  this 
Federal  Register  issue. 

1.  Establishment  of  Interim  TACs 

Section  679.20(c)(2)  requires  that 
interim  specifications — one-fourth  of 
the  proposed  specifications,  not 
including  the  reserves  and  the  first 


seasonal  allowance  of  pollock,  one- 
fourth  of  the  inshore  and  offshore 
allocations  of  Pacific  cod  in  each 
regulatory  area,  the  proposed  first 
seasonal  allowance  of  pollock,  and  one- 
fourth  of  the  halibut  PSC  amounts — be 
established  effective  0001  hours,  A.I.L. 
January  1,  that  will  remain  in  effect 
until  superseded  by  final  harvest 
specifications,  which  will  be  published 
in  the  Federal  Register. 

The  reserves  for  the  GOA  cue  20 
percent  of  the  TAC  amounts  for  pollock, 
Pacific  cod,  flatfish  species,  and  the 
"other  species"  category.  Given  that  the 
GOA  groimdfish  TAC  amounts  have 
been  utilized  fully  since  1987.  and 
NMFS  expects  the  same  to  occur  in 
1998,  NhfCFS  proposes  reapportioning  all 
the  reserves  to  TAC,  except  for  Pacific 


cod.  The  interim  TAC  amounts 
contained  in  Table  1  reflect  the 
reapportionment  of  reserves  back  to  the 
TAC. 

2.  Interim  1996  GOA  Groundfish 
Harvest  Specifications  and 
Apportionments  Thereof 

Table  1  sets  forth  interim  TAC 
amounts,  interim  TAC  allocations  of 
Pacific  cod  to  the  inshore  and  offshore 
components,  the  first  seasonal 
allowance  of  pollock  in  the  combined 
Western  and  Central  regulatory  areas, 
and  interim  sablefish  TAC 
apportionments  to  hook-and-line  and 
trawl  gear.  These  interim  TAC  amounts 
and  apportionments  thereof  become 
effective  at  0001  hours.  A.l.t,  Januaiy  1. 
1998. 


Table  i.— Interim  1998  TAC  Amounts  of  Groundfish  for  the  Combined  Western/Central  (W/C),  Western 
(W).  Central  (C).  and  Eastern  (E)  Regulatory  Areas  and  in  the  West  Yakutat  (WYak),  Southeast  Out- 
side (SEO),  AND  Gulfwide  (GW)  Districts  of  the  Gulf  of  Alaska  (GOA) '  2.  The  First  Seasonal  Allow- 
ances OF  Pollock  in  the  Combined  W/C  Regulatory  Areas.  Interim  Sablersh  TAC  Apportionments  to 

HOOK-ANO-UNE  (H/L)  AND  TRAWL  (TRW)  GEAR 


Species 


Pollock^' 


Subtotal 


Area 


Total 

Pacific  cod' 

Inshore 

Offshore  .... 
Inshore  ...._ 
Offshore  _.. 


Offshore 
Total... 


Flatfish,  Deep-water" 


W(610) 
C(620) 
C(630) 

VUKi 

E 


W 
W 

c 

0 

E 
E 


Total 
Rex  sole 


Total 

Flatttead  sole 


Total  

Flatfish,  Shallow-water' 


C 

E 


W 
C 

E 


W 
C 

E 


W 


Inlenm  TAC 
(mt) 


6,050 

10,165 

7.985 


24,200 
2,200 


26,400 


4,361 


7,864 

874 

216 

24 


13.823 


85 
923 
786 


1,793 


297 

1.373 

618 


2,288 


500 

1,250 
510 


2,260 


t.12S 
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Table  1.— JrfTERiM  1998  TAG  Amounts  of  Grounofish  for  the  Combined  Western/Central  (W/C),  Western 
(W).  Central  (C),  and  Eastern  (E)  Regulatory  Areas  and  in  the  West  Yakutat  (WYak).  Southeast  Out- 
side (SEO).  and  Gulfwide  (GW)  Districts  of  the  Gulf  of  Alaska  (GOA)  ^  2.  The  First  Seasonal  Allow- 
ances OF  Pollock  in  the  Combined  W/C  Regulatory  Areas.  Interim  Sablefish  TAC  Apportionments  to 
Hook-and-line  (H/L)  and  Trawl  (TRW)  Gear— Continued 


Species 

Area 

Inlenm  TAC 
(nrt) 

• 

C 

E 

W 
C 

E 

W 
W 

c 
c 

Wy* 
WYak 
SEO 
SEO 

W 
C 

E 

W 
0 

E 

W 

c 

E 
W 

c 

E 

Wcombined 
Cotfshore 
Cnearshore 
Ecombined 

SEO 

GW 

GW 

3.238 

296 

4.668 

ArroMrtoolh  floundsr 

1 

1.2S0 
6,260 
1.250 

Tow  . 

8.750 

Sa«elish«"'«> 

Hfl. 

N/A(372) 
93 
N/A  (1.282) 
321 

TRW  _.: _„ 

HA.  

TRW  .,.„.„ 

H/L  

N/A(573) 
30 

TRW  . 

HA. 

N/A(912) 
48 

TRW  „ 

ToW  

3.631 

• 

Pacific  ocean  perch  " 

368 

1.338 
502 

ToW 

2,298 

.   40 
242 

115 

Shortratter/rougheye  *' 

ToW 

397 

Rockfish.  norttwm  " 

210 

1.037 

3 

ToW  „... 

1,250 

• 

Rockfish,  other  »*'» 

5 
162 
375 

ToW  

542 

• 

Rockfish.  pelagic  shelf  '• 

142 

•30 

66 

248 

Tow „ 

1.286 

Reddish,  demersal  shelf  SEO  *' 
Thomyhead  rockfish 
Alka  mackerel 

237 
425 
250 
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Table  1.— Interim  1998  TAC  Amounts  of  Groundfish  for  the  Combined  Western/Central  (W/C).  Western 
(W),  Central  (C),  and  Eastern  (E)  Regulatory  Areas  and  in  the  West  Yakutat  (WYak),  Southeast  Out- 
side (SEO),  AND  Gulfwide  (GW)  Districts  of  the  Gulf  of  Alaska  (GOA)  '  2.  the  First  Seasonal  Allow- 
ances OF  Pollock  in  the  Combined  W/C  Regulatory  Areas.  Interim  Sablefish  TAC  Apportionments  to 
Hook-and-une  (H/L)  and  Trawl  (TRW)  Gear— Continued 


Species 

Area 

Interim  TAC 
(mt) 

Olher  spedes  '• .„ 

GOA  Total  Interim  TAC „.„ „. 

3.887 
73,974 

(Interim  TAC  amounts  have  been  rounded.) 

^  Reserves  have  been  reapportioned  back  to  each  species  TAC  and  are  reflected  in  the  interim  TAC  amounts  except  for  Pacific  cod.  (See 
§  679.20(a)(2)) 

^See  §679.2  for  definitions  of  regulatory  area  and  statistical  area.  See  Figure  3b  to  part  679  for  a  description  of  regulatory  district 

^PoHock  is  anxxtioned  to  three  statistical  areas  in  the  combined  Western/Central  Regulatory  Area,  and  a  further  ttvided  into  three  alkMwances 
of  25  percent,  25  percent,  and  50  percent.  The  first  alk)wances  are  in  effect  on  an  interim  basis  as  of  January  1,  1998.  In  the  Eastern  Regulaloiy 
Area.  polkx:k  is  not  dhnded  into  less  than  annual  allowances,  and  one-fourth  of  the  TAC  is  available  on  ar  interim  basis. 

^The  TAC  apportionment  for  poNock  in  ail  regulatory  areas  and  all  seasonal  aJtowances  is  divided  into  Inshore  and  offshore  components.  The 
inshore  component  is  apportioned  100  percent  of  the  polkx:k  TAC  in  each  regulakxy  area  after  subtractk)n  of  amounts  that  are  determined  tjy 
the  Reoonal  Administrator,  NMFS,  to  be  necessary  to  support  the  bycatch  needs  of  the  offshore  component  in  dkected  fisheries  for  other 
groundfish  species.  At  this  time,  these  bycatch  anrtounts  are  unknown  and  wiU  be  determined  during  the  fishing  year.  (See  §679.20(a)(6)(ii) ) 

»The  TAC  apportionment  of  Pacific  cod  in  a>  regulatory  areas  is  divided  into  inshore  and  offshore  components.  The  inshore  mi  omhore  com- 
ponent aNocrtkms  are  90  percent  and  10  percent,  respedively,  of  the  Pacific  cod  TAC  in  each  regulatory  area.  (See  §679.20(a)(6)(ii).) 

•"Deep^imler  ftatUsh"  meww  Dover  sole  and  Greenland  turbot.  -»         »  »       »         «^-fT 

'"ShaikMHwater  flatfish''  means  flatfish  not  induding  "deep-water  ftatfish,"  flathead  sole,  rex  sole,  or  anowlooth  IkMnder. 

•SabMiah  TAC  amounts  for  each  of  the  raguWory  areas  and  districts  are  assigned  to  hook-and-line  md  trawl  gear.  In  the  Centrari  wid  West- 
ern Regulatory  Areas.  80  percent  of  the  TAC  is  aHocated  to  hook-and-line  gear  and  20  percent  to  trawl  gear.  In  the  Eastern  Regulatory  Area.  95 
percent  of  the  TAC  is  assigned  to  hook-and-line  gear.  Five  percent  is  alkxated  to  trawl  gear  and  may  only  be  used  as  bycatoh  to  sucport  d>- 
raded  fisheries  for  other  target  spades.  (See  §  679.20(a)(4).)  ^^       ^^^ 

"The  sablefish  hook-and^ne  (HA.)  gear  fi^iery  is  managed  under  the  Individual  Fishing  Quota  (IFQ)  program  and  is  subied  to  regulations 
contained  in  subpart  D  of  50  CFR  part  679.  Annual  IFQ  amounts  are  based  on  the  final  TAC  amount  specified  tor  the  sablefish  H/L  gear  fishery 
as  contained  in  the  final  specifications  for  groundfish.  Under  §679.7((V(3).  retention  of  sablefish  caught  with  HA.  gear  is  prohiiited  unless  the  hw- 
vest  is  authorized  under  a  valid  IFQ  pernnt  and  IFQ  card.  In  1998,  IFQ  permits  and  IFQ  cards  wiU  not  be  valid  prior  to  the  effective  dale  of  the 
1998  final  spedficatnns.  Thus,  fishing  for  sablefish  with  HA.  pear  wiH  not  be  authorized  under  these  interim  specifications.  Nonetheless,  interim 
amounts  are  shown  in  parenttteses  to  refled  assignments  of  one-fourth  of  the  proposed  TAC  amounts  among  gear  categories  and  regulatory 
areas  in  accordance  with  §  679.20(c)(2)(i).  See  §  679.40  for  guidance  on  the  annual  aHocation  of  IFQ.  -«         / 

^"Sableash  caught  in  the  GOA  with  gear  other  than  hook-and-line  or  trawl  gear  must  be  freated  as  prohiiited  species  wid  may  not  be  re- 


*^  "Pacific  ocean  perch"  means  Setesfes  aMus. 

^'  "ShortrakerAotMheye  rockfish"  means  Sabasfes  boreaUs  (shortraker)  and  S.  aleutianus  (rougheye). 

^'"f^torttwm  rockfnh"  means  Setesfespoiyspints. 

""Other  rockfish"  in  the  Western  and  Central  Regulatory  Areas  and  in  the  West  Yakutat  Distrid  means  stops  rockfish  and  demersal  shelf 
rockfish.  The  ortegory  "other  rockfish"  in  the  Southeast  Outside  Distrid  means  stops  rockfish. 

"'•Stops  roekfi*"  means  Sabasfes  aurora  (aurora).  S.  melanostomus  (Wadtgai).  S.  pauctspints  (bocacdo).  S.  gooder  (chilipepper).  &  crwneri 
((tari^totch).  S.  ekxigatus  (greenstriped).  S.  varwgofsu  (hariequin),  S.  i*«sofw  (pygmy),  S.  proriger  (redstripe),  S.  zacemrus  (sharpchin),  S.  ibrdhmr 
^thorlt)em^^&brev»|pihts  (silvergrey).  S.  dIjpfaiprDa  (splitnose),  S.  saxicola  (stnpetail).  S.  mimatus  (vennilion).  S.  babcoda  (rsdbcnded),  wid  & 

""^^gtoshelf  rockfish"  indudes  Sebasies  metanops  (black),  5.  mystkius  (blue),  S.  cttofus  (dusky),  S.  entomelas  (widow),  and  S.  Kavidm 
hreUowtafl).  "Offshore  Pelagk:  shelf  rockfish"  indudes  S.  aWafus  (dusky).  S.  enfOmetos  (widow),  and  S.  Ilavidus.  "Nearshore  Pelagic  sheV  rock- 
fnh"  indudes  S.  metanops  (black)  and  S.  mysbnus  (blue). 

^'"Demersal  shelf  rockfish"  means  Sabasfes  pmmger  (canary),  S.  nabutosus  (china),  S.  caurinus  (capper).  &  mtMaar  (quitoeck).  SL 
/Mfvomacutaius  (rosethom),  S.  mgrocincfus  (tiger),  and  S.  rubenrimus  j(yeHoweye). 


""Other  species"  indudes  sculpins.  shario,  skates,  eulachon,  smelts,  capelin,  squid,  and  octopus.  The  TAC  for  "other  species"  equ^  5  per- 
cent of  the  TAC  amounts  of  target  spedes. 


3.  Interim  ftalibut  PSC  Mortality  Limits 

Under  §  679.21(d).  annual  Pacific 
halitmt  PSC  mortality  limits  are 
established  for  trawl  and  hook-and-line 
gear  and  may  be  established  for  pot  gear. 
The  Council  proposed  to  reestablish  the 
1097  halibut  mortality  limits  for  1998 
because  no  new  information  was 
available.  As  in  1997.  the  Ck>uncil 
proposes  to  exempt  pot  gear,  jig  gear, 
and  the  sablefish  hook-and-line  fishery 
from  halibut  PSC  limits  for  1998.  The 
interim  PSC  limits  are  effective  on 
January  1. 1998.  and  remain  in  effect 
until  superseded  by  the  final  1998 
harvest  specifications,  which  will  be 
published  in  the  Federal  Register.  The  • 
interim  halibut  PSC  limits  are  as 


follows:  (1)  500  mt  to  trawl  gear,  (2)  75 
mt  to  hook-and-line  gear  for  fisheries 
other  than  demersal  shelf  rockfish,  and 
(3)  2.5  mt  to  hook-and-line  gear  for 
demersal  shelf  rockfish  fishery  in  the 
Southeast  Outside  District 

Section  67g.21(d)(3)(iii)  authorizes 
apportionments  of  the  trawl  halibut  PSC 
limit  allowance  as  bycatch  allowances 
to  a  deep-water  species  complex, 
comprised  of  rex  sole,  sablefish, 
rockfish.  deep-water  flatfish,  and 
arrowtooth  flounder,  and  a  shallow- 
water  species  complex,  comprised  of 
pollock.  Pacific  cod,  shallow- water 
flatfish,  flathead  sole,  Atka  mackerel, 
and  other  species.  The  interim  1908 
apportionment  for  the  shcdlow-water 


species  complex  is  417  mt  and  for  the 
deep-water  species  complex  is  83  mt 

Prior  to  the  beginning  of  the  1996 
fishing  year.  NMFS  will  implement 
fishery  closures  based  on  the  interim 
amounts  of  groundfish  specified  in 
Table  1  and  on  determinations  of  the 
amount  of  each  TAC  needed  to  support 
anticipated  groundfish  fisheries  prior  to 
the  time  that  the  final  specifications  are 
eCfoctive  for  the  1998  (X)A  groundfish 
fishery. 

Qaaaification 

This  action  is  authorized  under  50 
CFR  679.20  and  is  exempt  from  review 
under  E.O.  12866. 

The  Assistant  Administrator  for 
Fisheries  finds  for  good  cause  under  5 


65626     Federal  Register  /  Vol.  62,  No.  240  /  Monday,  December  15,  1997  /  Rules  and  Regulations 


U.S.C.  553(b)(B)  that  the  need  to 
establish  interim  harvest  specincations 
for  the  fisheries  in  the  GOA,  effective  on 
January  1, 1998,  makes  it  impracticable 
and  contrary  to  the  public  interest  to 
provide  prior  notice  and  opportunity  for 
public  comment  on  this  rule.  Section 
679.20(c)(2)  requires  NMFS  to  specify 
interim  harvest  specifications  that  are 
effective  on  January  1  and  that  will 
remain  in  effect  until  superseded  by 
final  speciHcations  established  by  notice 
and  commnent  rulemaking  in  order  for 
the  GOA  groundfish  fishing  season  to 
begin  on  January  1  (see  §  679.23). 
Without  interim  specifications  in  effect 
on  January  1 ,  the  groundfish  fisheries 
would  not  be  able  to  open  on  January 
1 ,  which  would  result  in  unnecessary 
closures  and  disruption  within  the 
fishing  industry.  Because  the  stock 
assessment  reports  and  other 
information  coaceming  the  fisheries  in 
the  GOA  became  available  only 
recently,  NMFS  is  not  able  to  provide  an 
opportunity  for  comment  on  the  interim 
specifications.  It  is  anticipated  that  the 
interim  specifications  wiU  be  in  effect 
for  only  a  short  period  of  time  before 
they  are  superseded  by  the  final 
specifications.  Prof>osed  specifications 
are  published  as  a  proposed  rule  in  this 
issue  of  the  Federal  Register  and 
provide  the  opportunity  for  public 
comment. 

These  interim  specifications  are 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  to  prepare  a 
regulatory  flexibility  analysis  because 
they  are  not  required  to  be  issued  with 
prior  notice  and  opportunity  for  public 
comment. 

Aathority:  16  U.S.C  773  et  seq.  and  1801 
etseq. 

Dated:  Decvmber  9, 1997. 
GarjrC  Matlock, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-32680  Filed  12-12-97;  8:45  am] 
I  cooc  3sio-a-» 


DEPARTMENT  OF  COMMERCE 

Nationai  Ocsanic  and  Atmospharic 
Adminiatration 

50  CFR  Part  879 

[Dodul  Na  971206296-729e-O1;  I.D. 
111MTA] 

Flaheriaa  of  tlw  Exdualva  Economic 
Zona  Off  Alaaka;  Baring  Saa  and 
Aleutian  iaianda  Araa;  intarim  1996 
Harvaat  Spacificationa 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Interim  1998  harvest 
specifications  for  groundfish;  associated 
management  measures. 

SUMMARY:  NMFS  issues  interim  1998 
total  allowable  catch  (TAG)  amounts  for 
each  category  of  groundfish,  pollock 
Community  Development  Quota  (CDQ) 
amounts,  and  prohibited  species 
bycatch  allowances  for  the  groundfish 
fishery  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  The 
intended  effect  is  to  conserve  and 
manage  the  groundfish  resources  in  the 
BSAI. 

DATES:  0001  hours,  Alaska  local  time 
(A.l.t.),  January  1.  1998,  until  the 
effective  date  of  the  final  1998  harvest 
specifications  for  BSAI  groundfish, 
which  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  The  preliminary  1998  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  Report,  dated  September  1997, 
is  available  from  the  North  Pacific 
Fishery  Management  Council,  605  West 
4th  Avenue,  Suite  306,  Anchorage,  AK 
99501-2252,  telephone  907-271-2809. 

FOR  FliRTHER  (NFOHMATION  CONTACT: 
Alan  Kinsolving.  907-586-7228. 

SUPPt^MENTARY  mFOWMATION: 
Background 

Groundfish  fisheries  in  the  BSAI  are 
governed  by  Federal  regulations  at  50 
CFR  part  679  that  implement  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  area  (FMP).  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
and  approved  by  NMFS  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act.  The 
FMP  is  implemented  by  regulations  at 
50  CFR  part  679.  General  regulations 
that  also  pertain  to  the  U.S.  fisheries 
appear  at  subpart  H  of  SO  CFR  part  600. 

The  Council  met  September  22-29, 
1997,  to  review  scientific  information 
concerning  groundfish  stocks.  The 
Council  adopted  for  public  review  the 
preliminary  SAFE  Report  for  the  1998 
BSAI  groundfish  fisheries.  The 
preliminary  SAFE  Report,  dated 
September  1997,  provides  an  update  on 
the  status  of  stocks.  Copies  of  the  SAFE 
Report  are  available  from  the  Council 
(see  AIX>RESSEES).  The  preliminary  TAC 
amounts  for  each  species  are  based  on 
the  best  available  biological  and 
socioeconomic  information.  The 
Council  recommended  a  preliminary 
total  TAC  of  2.000,000  metric  tons  (mt) 
and  a  preliminary  total  acceptable 


biological  catch  (ABC)  of  2,440,430  mt 
for  the  1998  fishing  year. 

Under  §  679.20(c)(1),  NMFS  is 
publishing  in  the  Proposed  Ruletf 
section  of  this  issue  of  the  Federal 
Register  for  review  and  comment 
proposed  harvest  specifications  for 
groundfish  and  associated  management 
measures  in  the  BSAI  for  the  1998 
fishing  year.  That  document  contains  a 
detailed  discussion  of  the  proposed 
1998  annual  TACs,  iniUal  TACs  (IT AGs) 
and  related  apportionments.  ABC 
amounts  and  overfishing  levels, 
prohibited  species  bycatch  allowances, 
and  associated  management  measures 
for  the  BSAI  groundfish  fishery. 

This  action  establishes  interim 
harvest  specifications  and 
apportionments  thereof  for  the  1998 
fishing  year  effective  January  1, 1998. 
that  will  remain  in  effect  until 
superseded  by  the  final  1998  harvest 
specifications.  Background  information 
concerning  the  1998  groundfish  harvest 
specification  process  upon  which  this 
interim  action  is  based  is  provided  in 
the  above  mentioned  proposed  initial 
specification  dociiment  appearing  in  the 
above  mentioned  1998  proposed  harvest 
specifications  document  appearing  in 
this  Federal  Register  issue. 

Establishment  of  Interim  TACs 

Except  for  the  hook-and-line  and  pot 
gear  allocation  of  sablefish,  each 
species'  TAC  initially  is  reduced  by  15 
percent  to  establish  the  IT  AC  for  each 
species  (§  679.20(b)(l)(i)).  The  sum  of 
the  15-percent  amounts  is  the  reserve. 
One  half  of  the  pollock  TACs  placed  in 
the  reserve  are  designated  as  a  C£)Q 
reserve  for  use  by  QX}  participants 
(§  679.31(a)(1)).  The  remainder  of  the 
reserve  is  not  designated  by  species  or 
species  group,  and  any  amount  of  the 
reserve  may  be  reapportioned  to  a  target 
species  or  the  "other  species"  category 
during  the  year,  providing  that  such 
reapportioimients  do  not  result  in 
overfishing  of  a  target  species  or  the 
"other  species"  category.  The  IT  AC 
amount  for  each  species,  except  for  the 
hook-and-line  and  pot  gear  allocation 
for  sablefish,  is  the  remainder  of  the 
TAC  amoimt  after  subtraction  of  the 
reserve. 

Section  679.20(c)(2)(ii)  requires  that 
one-fourth  of  each  proposed  IT  AC 
amount  and  apportionment  thereof  (not 
including  the  &st  seasonal  allowance  of 
pollock),  one-fourth  of  each  prohibited 
species  catch  (PSC)  allowance 
established  under  §679.21,  and  the  first 
seasonal  allowance  of  pollock  TAC  be 
established  effective  0001  hours,  A.l.t, 
January  1,  that  will  remain  in  effect 
until  superseded  by  the  final  harvest 
specifications. 
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Interim  1098  BSAI  Groundfish  Harvest 
Specifications 

Table  1  sets  forth  interim  TAC 
amounts  and  apportionments  thereof, 
interim  TAC  cdlocations  of  pollock  to 
the  inshore  and  offshore  components. 

Table  1.  Interim  19Q8  TAC  Amounts'  for  Groundfish  and  Apportionments  Thereof  for  the  Bering  Sea  and 

Aleutian  Islands  Management  Area  2 


first  seasonal  allowances  of  pollock  TAC 
and  pollock  CDQ,  an  interim  sablefish 
apportionment  to  trawl  gear,  and  Pacific 
cod  TAC  apportionments  to  gear  types. 

Section  679.20(c)(2)(ii)  do  not  provide 
for  an  interim  specification  either  for 
sablefish  CDQ  reserve  or  for  sablefish 


managed  under  the  Individual  Fishing 
Quota  management  plan.  As  a  result, 
fishing  for  CDQ  sablefish  and  sablefish 
harvested  with  fixed  gear  is  prohibited 
until  the  effective  date  of  the  final  1998 
groundfish  specifications. 


Species  and  component  (if  appiicabte) 


Pollock: '  * » 
Inshore  .. 
Offshore. 
Inshore  .. 
Offshore . 
Inshore  ., 
Offshore. 

CDQ  

CDQ  

COQ  


Total  PoNock 


Pacific  Cod* 


Total  Pood 
SaNelteh '  • 


Total  Sablefish 


Atka  mackerel 


Total  Atka  mackerel 


Yellowfin  sole  

Rock  sole 

Greenland  turbol 


Total  Greenland  turtx)t 

Arrowtooth  flounder 

Flathead  sole „ 

Other  flatfish  9 

PacffK  ocean  perch 


Total  Pacific  ocean  perch 


Other  Rockfish^* 


Total  Other  Rockfish 


Other  red  rockfish  ^o  .. 
Sharpchin/Northem  ... 
Shortraker/Rougheye 

SqukJ  

Other  Spades  " 


Area  and  Gear  Of 


BS  

BS  .. 

Al 

Al 

BogOist 
BogDist 

BS  . 

Al , 

BogDist 


Interim  TAC 
and  CDQ 


Jig  

HA.  &  Pot  

TRW  catcher 
TRW  C/Ps  .... 


BS-TRW 

BS-H/L&Pot 

AI-TRW  

At+VLiPot .. 


Western  Al  „... 

Central  Al 

Eastern  AI/BS 

BSAI 

BSAI 

BS  .-.. 

Al 

BSAI 

BSAI  : 

BS  

Western  Al  

Central  Al 

Eastern  Al  

BS  

Al 

BS  

Al 

BSAI 

BSAI 


151,279 

280,946 

8,330 

15,470 

298 

553 

38.137 

2.100 

75 


497,187 

1,148 
29,261 
13.483 
13,483 


57,375 


117 

N/A 

63 

N^A 


180 


6,842 

4,143 
3,187 


14,172 

48,875 

20.651 

1,281 

631 


1,912 


4,411 

9,243 

10.784 

585 

1,357 

673 


3,313 


79 
151 


230 


223 
826 
199 
418 
5,482 
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Table  i.  Interim  1998  TAG  Amounts'  for  Groundfish  and  Apportkdnments  Thereof  for  the  Bering  Sea  and 

Aleutian  Islands  Management  Area  2 — Continued 


Spades  and  comporwnl  (H  applicabte) 

Area  and  Gear  (if 
a«)plicable) 

Intenm  TAC 
andCOQ 

Total  interim  TAC  _ 

- 

675,581 

'  Interim  TAC  amounts  are  tn  metric  tons  and  have  bean  lounded  downwwifda  to  the  nearest  wtK>le  ton. 

'Amounts  appiy  to  tfie  entire  Bering  Sea  and  AlauHan  talandl  manaaamant  area  (BSAI).  Bering  Sea  (BS),  or  Aleutian  Islands  (Al),  as  indi- 
cated. With  the  exception  of  pollock,  and  tor  purposes  of  thaaa  ipadWcanons.  the  BS  includes  the  Bogoslof  Distnct  (BogDist). 

3  After  subtraction  of  reserves,  the  ITAC  amounts  of  pollock  tor  aac^  subarea  or  district  are  dividea  into  roe  and  norvroe  seasonal  allowafX»s. 
(See  §679.20(a)(5)(i).)  For  the  BS  subarea.  tt>e  roe  and  norvroe  seasonal  allowances  are  45  and  55  percent  of  the  pollock  ITAC  arrKMjnts,  re- 
spactivaly.  The  Al  subarea  and  the  Bogosk>l  Distnct  receive  100  percent  of  their  respective  ITAC  seasor^  allowarx^es  dunng  tt>e  roe-season 
with  ttta  remainder  of  the  respective  ITAC  ■aaaonal  aMoii»anca  during  the  norvroe  season. 

^Inahore  and  offshore  component  alkx:alions  ara  35  and  65  perront  of  the  ITAC  amounts,  respectively.  (See  §679.20(a)(6)(i').)  The  first  sea- 
•onai  aiowance  of  the  mshore^offshore  comporwnt  aHocaiions  are  m  effect  on  January  1  as  an  intenm  TAC. 

'OnefwW  of  the  polkxk  TAC  (7.5  percent  of  each  TAC)  placed  m  the  reserve  for  each  subarea  or  distnct  will  be  assigned  to  the  Community 
Development  Quota  (CDO)  program.  (See  §679.31  (a)(1).)  For  the  BS  subarea,  the  roe  seasonal  allowance  is  45  percent  of  the  CDQ  poHock  re- 
serve. The  Al  subarea  and  the  Bogoskjf  Distnct  receive  1(X)  percerrt  of  tfieir  respective  CDQ  reserve  allocations  during  tt>e  roe  season  with  the 
ramaindar  of  the  respective  reserve  becoming  available  after  the  erxj  of  the  roe  season.  The  first  seasonal  allowance  of  ttw  CDQ  reserve  is 
avaHable  on  January  1  as  an  intenm  TAC. 

"After  subtractKxi  of  the  reserves,  ttie  ITAC  ariKMjnt  for  Paafic  cod.  is  alkxated  2  percent  to  vessels  using  jig  gear.  51  percent  to  H/L 
and  47  percent  to  TRW.  The  Pacific  cod  allocation  to  trawl  gear  is  split  evenly  between  catcher  vessels  and  catcher/processor  vessels 
§679.20<a)(7)(i)).  Pacific  cod  ITAC  eaaaonal  apportionments  to  vessels  using  H/L  or  pot  gear  are  not  reflected  in  tt>e  interim  TAC  amounts, 
fourth  of  the  ITAC  gear  apportionmenis  are  in  etfeci  on  January  I  as  an  intenm  TAC. 

'SableTish  gear  aHocaaona  ara  as  lofiows:  in  the  BS  subarea,  TRW  gear  ts  allocated  50  percent  arxj  H/L  arxl  pot  gear  is  allocated  50  percent 
of  the  TAC.  In  the  Al  lubaraa,  TRW  gear  is  alkx:ated  25  percent  arxl  H/L  and  pot  gear  is  allocated  75  percent  of  the  TAC  (See  § 679.20(a)(4) 
(iii)  arxl  (iv)).  Fifteen  percent  of  the  sableflsh  TRW  gear  allocation  is  placed  in  ttie  nonspecific  reserve.  Or>e-1ourth  of  the  ITAC  amount  tor  J9)N 
gear  is  in  effect  Jamiary  1  as  an  intenm  TAC  amount. 

*  The  sablefish  H/L  gear  fishery  is  managed  under  the  Individual  Fishing  Quota  (IFQ)  program  and  subject  to  regulations  contained  in  sut)part 
D  of  50  CFR  part  679.  Annual  IFQ  amounts  are  t>ased  on  the  final  TAC  amount  specified  for  the  sat)lefish  H/L  gear  Fishery  as  contair>ed  in  the 
final  speatications  for  groundfish.  Twenty  percent  of  ttie  sablefish  H/L  arxl  pot  gear  final  TAC  amount  will  be  reserved  for  use  by  CDQ  partici- 
pants. (See  6679.31(c).)  Existing  regulatkxis  at  §  679.20(c)(2)(ii)  do  not  provide  for  an  interim  spedfication  for  the  CDQ  sat)lefish  reserve  or  an 
interim  specification  for  sat)lefish  managed  under  the  IFQ  program.  In  addition,  in  accordance  with  § 679.7(f)(3).  retention  of  sablefish  caught  with 
fixed  gear  is  prohibited  unless  the  harvest  is  authonzed  under  a  valid  IFQ  permit  and  IFQ  card  In  1998,  IFQ  permits  and  IFQ  cards  will  not  be 
valid  prior  to  the  effective  date  of  the  1998  final  specifications.  Thus,  fishing  for  sablefish  with  fixed  gear  is  not  authonzed  urxler  these  interim 
spedncations.  See  sut)pan  D  of  50  CFR  part  679  and  §  679.23(g)  for  guidance  on  tf>e  annual  allocation  of  IFQ  and  the  sablefish  fishing  season. 

""Other  flatfish"  includes  all  flatfish  species  except  lor  Paotic  halibut  (a  prohibited  species),  flathead  sole,  Greenland  turbot,  rook  sole, 
arrowtooth  flounder  and  yeltowfin  sole 

"'"Ott^er  red  rockfish"  includes  shortraker.  rougheye,  sharpchin,  and  norttiem. 

^<  "Ottiar  rockfish''  includes  all  Sebasfes  and  Sebastolotxjs  spades  except  kx  Paisfic  ocean  perch,  sharpchin,  nortttem,  shortraker,  and 
rougheye. 

''"Other  species"  includes  sculpiins,  stiarks.  skates,  eulacfion,  smelts,  capelm,  and  octopus. 


Interim  Allocation  of  PSC  Limits  for 
Crab,  Halibut,  and  Herring 

Under  §  67g.21(e).  annual  PSC  limits 
are  specified  for  red  king  crab  and 
Chionoecetes  bairdi  Tanner  crab  in 
applicable  Bycatch  Limitation  Zones 
(see  §  679.2)  of  the  BS  subarea,  and  for 
Pacific  halibut  and  Pacific  herring 
throughout  the  BSAI. 

Section  679.21(e)  authorizes  the 
apportionment  of  each  PSC  limit  into 
PSC  allowances  for  speciHed  Hshery 


categories.  NMFS  has  approved 
Amendment  40  to  the  FMP  that 
establishes  a  C.  opHio  PSC  limit.  NMFS 
anticipates  that  regulations 
implementing  the  C  opilio  PSC  limit 
will  not  be  published  in  the  Federal 
Register  and  effective  before  mid- 
December  1997.  Thus,  regulatory 
authority  does  not  exist  to  establish  an 
interim  1998  PSC  limit  for  this  species. 
NMFS  anticipates  that  the  Final  1998 
specifications  will  include  a  C.  opilio 


PSC  limit  apportioned  among  specific 
trawl  fisheries. 

Section  679.20(c)(2)(ii)  requires  that 
one-fourth  of  each  proposed  PSC 
allowance  be  made  available  on  an 
interim  basis  for  harvest  at  the 
beginning  of  the  fishing  year,  until 
superseded  by  the  final  harvest 
sp>ecincations.  The  interim  PSC 
allowances  are  specified  in  Table  2  and 
are  in  effect  at  0001  hours,  A.l.L, 
January  1,  1998. 


Table  2.— Interim  1998  Prohibited  Species  Bycatch  Allowances  for  the  BSAI  Trawl  and  Non-Trawl 

Fisheries. 


Protvbrtad  spades  and  zorte 

C.  baint  (animals) 

Trawl  fisheries 

Halibut  (mt) 
BSAI 

HerrinQ  (mt) 
BSAI 

Red  Kino 

Crablanv 

mataiZone 

1' 

Zone  1' 

Zone2' 

Yelkjwfin  sole 

233 

190 
0 
0 

400 

67 

2 

S 

286 

36 

2,500 
18,750 

69,079 
74.013 

267,750 

89,250 

0 

Rock  sole/oth.naimat  8ola>  

Turbot/arrow7sable3 

Rockfish  „ ^.. 

1.875 

1,750 

Pacific  cod  „ 

33.306 

48.750 

Midwater  pollock  _ „ «^ 

PoltocK/Atka/other  * 

88 

1375 

11.102 

117.500 
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Table  2.— Interim  1998  Prohibited  Species  Bycatch  Allowances  for  the  BSAI  Trawl  and  Non-Trawl 

Fisheries.— Continued 


Prohibited  species  and  zone 

C.  bairdi  (animals) 

Trawl  fisheries 

Halibut  (mt) 

He.n^(mt) 

Red  King 

Crab(ar»- 

mal8)Zona 

1' 

Zonal* 

Zona2« 

Total  Trawl „ „ „ 

919 

395 

25,000 

187.500 

525.000 

Non  Trawf  Fisheries 
Pacific  Cod „ 

210 
15 
(») 

..«.„..„...„.... 

Other  Non-Trawl  _ 



Groundfish  pot  &  jig .'    

Sat>leftsh  hook  &  line _. . 

:::::::::i: 

Total  norvTrawl „ 

225 





~ 

— ....„„.„.... 

*  Refer  to  §679.2  for  definitions  of  areas. 

2  Rock  sole,  flathead  sole,  and  other  flatfish  Mhery  category. 

3  Greenland  turbot,  arrowtooth  ftourxler.  arxl  sablefish  fishery  category. 

*Poltock  other  than  midwater  pollock,  Atka  mackerel,  and  "other  species"  fishery  category. 


Prior  to  the  beginning  of  the  1998 
fishing  year,  NMFS  will  issue  fishery 
closures  based  on  these  interim 
specifications  if  the  Administrator, 
Alaska  Region,  NMFS  determines  that 
interim  TAC  amounts  are  re()uired  as 
incidental  catch  to  support  other 
anticipated  groundfish  fisheries  or  if  the 
PSC  allowance  for  a  fishery  has  been 
reached. 

After  consideiation  of  public 
€:omments  on  the  proposed  1998 
specifications  for  BSAI  groundfish  and 
additional  scientific  information 
presented  at  its  December  1997  meeting, 
the  Council  may  recommend  other 
closures  to  directed  fishing.  NMFS  may 
implement  other  closures  at  the  time  the 
final  1998  harvest  specifications  are 
implemented  or  during  the  1998  fishing 
year,  as  necessary  for  effective 
management. 


Glaasification 

This  action  is  authorized  under  50 
CFR  part  679  and  is  exempt  from  review 
under  E.O.  12866. 

The  Assistant  Administrator  for 
Fisheries  finds  for  good  cause  under  5 
U.S.C.  553(b)(B)  that  the  need  to 
establish  interim  harvest  specifications 
for  the  fisheries  in  the  BSAI,  effective 
January  1, 1998,  makes  it  impractical 
and  contrary  to  the  public  interest  to 
provide  prior  notice  and  opportunity  for 
public  comment  on  this  rule.  Section 
679.20(c)(2}  requires  NMFS  to  specify 
interim  harvest  specifications  that  are 
effective  on  January  1  and  that  will 
rem€un  in  effiect  until  superseded  by 
final  specifications  established  by  notice 
and  comment  rulemaking  in  order  for 
the  BSAI  groimdfish  fishing  season  to 
begin  on  January  1  (see  §  679.23). 
Without  interim  specifications  in  effect 
on  January  1.  the  groundfish  fisheries 
would  not  be  able  to  open  on  January 
1,  which  would  result  in  imnecessary 


closures  and  disruption  within  the 
fishing  industry.  Because  stock 
assessment  reports  and  other 
information  concerning  the  fisheries  in 
the  BSAI  became  available  only 
recently,  NMFS  is  not  able  to  provide  an 
opportunity  for  comment  on  the  interim 
specifications.  It  is  anticipated  that  the 
interim  specifications  will  be  in  effect 
for  only  a  short  period  of  time  before 
they  are  superseided  by  the  final 
specifications.  Pro{>osed  specifications 
are  published  as  a  proposed  rule  in  this 
issue  of  the  Federal  Register  and 
provide  the  opportunity  for  public 
comment. 

Authority:  16  U.S.C  773  et  seq.,  1801  et 
seq.,  and  3631  et  seq. 

Dated:  December  9,  1997. 
Gary  C  Matlock. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-32683  Filed  12-12-97;  8:45  am) 
BIUJNQ  CODE  3S10-22-P 
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TMb  asdion  of  ttie  FEDERAL  REGISTER 
conlaiiw  noticm  to  the  pubiic  of  the  proposed 
iMuance  of  rules  and  regulations.  The 
pupoM  of  these  notices  is  to  give  intereMed 
pxion«  an  opportunity  to  participate  in  the 
nil*  making  pnor  k>  tfw  adoption  of  the  final 


DEPARTMENT  OF  AGRICULTURE 
Animal  and  Plant  Haaith  Inapaction 


9CFRPart86 
(PoctMl  Na  96-013-1] 

OWIdal  Paaudorablaa 

AOBICY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 


We  are  proposing  to  amend 
the  paeudorabies  regulations  by  adding 
the  glycoprotein  I  Particle  Concentration 
Fhioraacence  Immunoassay  test  to  the 
list  of  official  pseudorabies  tests  and 
allow  its  use  as  an  approved  differential 
teat  We  are  proposing  to  take  this  action 
baaed  on  a  finding  that  the  sensitivity 
and  specificity  of  the  glycoprotein  I 
Particle  Concentration  Fluorescence 
Immunoassay  test  are  equivalent  to 
those  of  official  tests  for  the  diagnosis  of 
pseudorabies.  This  proposed  change 
would  allow  the  glycoprotein  I  Particle 
Concentration  Fluorescence 
Immunoassay  test  to  be  used  as  an 
official  pseudorabies  test  to  qualify 
certain  pseudorabies  vaccinated  swine 
for  interstate  movement  to  destinations 
other  than  slaughter  or  a  quarantined 
herd  or  quarantined  feedlot.  Adding  the 
glycoprotein  I  Particle  Concentration 
Fluorescence  Immunoassay  test  to  the 
list  of  ofBcial  pseudorabies  tests  would 
also  allow  its  use  for  the  testing  of 
nonvaccinated  swine. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
February  13,  1998. 

MMMMHt:  Flaaaa  send  an  original  and 
thrae  copies  of  your  comments  to 
Docket  No.  96-013-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS.  Suite  3C03.  4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-013-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building.  14th  Street 
and  Independence  Avenue  SW.. 


Washington,  EXI,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  RiirmCR  MFOfMATKM  CONTACT:  Dr. 
Arnold  C.  Taft,  Senior  Suff 
Veterinarian,  Swine  Health  Suff.  VS, 
APHIS.  4700  River  Road  Unit  43. 
Riverdale.  MD  20737-1231,  (301)  734- 
4916;  or  e-mail:  atiM^)his.U8da.gov. 

StWLOJEHTAWY  INrOWMAIION: 
Background 

Pseudorabies  is  a  contagious, 
infectious,  and  communicable  disease  of 
livestock,  primarily  swine,  and  other 
animals.  The  disease,  also  known  as 
Aujeszky's  disease,  mad  itch,  and 
infectious  bulbar  paralysis,  is  caused  by 
a  heipes  virus.  The  Animal  and  Plant 
Health  Inspection  Service's  (APHIS') 
regulations  in  9  CFR  part  85  (referred  to 
below  as  the  regulations)  govern  the 
interstate  movement  of  swine  and  other 
livestock  (cattle,  sheep,  and  goats)  in 
order  to  help  prevent  the  spread  of 
pseudorabicw. 

For  the  purposes  of  interstate 
movement,  the  regulations  separate 
swine  into  four  basic  categories:  (1) 
Swine  infected  with  or  exposed  to 
pseudorabies:  (2)  pseudorabies 
vaccinated  swine  (except  swine  from 
qualified  negative  gene-altered 
vaccinated  herds)  not  known  to  be 
infected  with  or  exposed  to 
pseudorabies;  (3)  swine  not  vaccinated 
for  pseudorabies  and  not  kno%vn  to  be 
infected  with  or  expoaad  to 
pseudorabies:  and  (4)  swine  from 
<|ualified  negative  gene-altered 
vaccinated  herds.  Provisions  governing 
the  interstate  movement  of  swine  from 
each  category  are  found  in  §§  85.5,  85.6. 
85.7.  and  85.8,  respectively. 

Paragraphs  (a)  and  (b)  of  §  85.6 
provide  that  pseudorabies  vaccinate 
swine,  except  swine  from  qualiPied 
negative  gene-altered  vaccinated  herds, 
that  are  not  known  to  be  infected  with 
or  exposed  to  paeudorabies  may  be 
moved  interstate  directly  to  slaughter  or 
to  a  quarantined  herd  or  quarantined 
feedlot  under  certain  specified 
conditions.  Paragraph  (c)  of  §85.6 
further  provides  that  such  pseudorabies 
vaccinate  swine  may  be  moved 
interstate  to  destinations  other  than 
slaughter  or  a  quarantined  herd  or 
quarantined  feedlot  if  the  swine  have 


been  vaccinated  for  pseudorabies  with  a 
glycoprotein  I  (gpl)  deleted  gene-altered 
pseudorabies  vaccine  and  they  are 
accompanied  by  a  certificate  that  is 
delivered  to  the  consignee.  The 
regulations  in  §  85.6(c)  also  require  that 
the  certificate  contain  certain  additional 
information,  specifically:  (1)  The 
identification  of  each  swine;  (2)  a 
statement  that  each  swine  was 
vaccinated  with  a  gpl  deleted  gene-    ' 
altered  pseudorabies  vaccine;  (3)  a 
statement  that  each  swine  has  been 
subjected  to  an  approved  diCfiarential 
pseudorabies  test  no  more  than  30  days 
prior  to  the  interstate  movement  and  has 
been  found  negative:  (4)  the  date  of  the 
approved  diCfarential  pseudorabies  tests; 
and  (5)  the  name  of  the  laboratory  that 
conducted  the  approved  differential 
pseudorabies  test.  Currently,  the 
regulations  provide  only  for  the  use  of 
the  gpl  enzyme-linked  immunosoriient 
assay  (ELISA)  as  an  approved 
differential  pseudorabies  test  to  qualify 
swine  for  interstate  movement  under 
§  85.6(c). 

The  Committee  on  Diagnostics  and 
Interpretive  Serology  of  the  American 
Association  of  Veterinary  Laboratory 
Diagnosticians  (AAVLD)  has  recognized 
that  the  sensitivity  and  specificity  of  the 
gpl  Particle  Concentration  Fluorescence 
Immunoassay  (PCFTA)  test  are 
equivalent  to  those  of  official  tests  for 
the  diagnosis  of  pseudorabies.  Based  on 
that  finding,  we  are  proposing  to  add 
the  gpl  PCFIA  test  to  the  list  of  official 
pseudorabies  tests  in  §85.1  and  allow 
its  use  as  an  approved  differential 
pseudorabies  test  to  qualify  swine  for 
interstate  movement  under  §  85.6(c). 

Adding  the  gpl  PCFIA  test  as  an 
official  pseudorabies  test  would  also 
mean  that  the  gpl  PCFIA  test  would  be 
available  for  testing  nonvaccinated 
swine  to  determine  their  pseudorabies 
status.  As  noted  above,  the  AAVLD  has 
recognized  that  the  sensitivity  and 
specificity  of  the  gpl  PCFIA  test  are 
equivalent  to  those  of  official  tests  for 
the  diagnosis  for  pseudorabies.  The  gpl 
PCFIA  test  is  specific  for  antibodies  to 
the  glycoprotein  I  present  in  the 
pseudorabies  virus;  nonvaccinated 
swine,  as  well  as  swine  vaccinated  with 
a  gpl-deleted  vaccine,  would  not 
produce  positive  results  to  the  gpl 
PCFIA  test  unless  the  swine  were 
infected  with  pseudorabies.  Designating 
the  gpl  PCFIA  test  as  an  official 
pseudorabies  test  would  enable  swine 
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producers  to  use  a  single  test  on  both 
gpl  vaccinates  and  nonvaccinated 
swine. 

ExecutiTe  Older  12866  and  Regulatory 
nexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

"This  proposed  rule  would  amend  the 
°  pseudorabies  regulations  by  adding  the 
gpl  PCFIA  test  to  the  list  of  official 
pseudorabies  tests.  This  proposed 
change  would  allow  the  gpl  PCFIA  test 
to  be  used  as  an  official  pseudorabies 
test  to  qualify  certain  pseudorabies 
vaccinated  swine  for  interstate 
movement  to  destinations  other  than 
slaughter  or  a  quarantined  herd  or 
quarantined  feedlot  Adding  the  gpl 
PCFIA  test  to  the  list  of  official 
pseudorabies  tests  would  also  allow  its 
use  for  the  testing  on  nonvaccinated 
swine. 

The  total  U.S.  inventory  of  hogs  and 
pigs  was  approximately  56  million, 
valued  at  $5,283  billion,  in  1996.  Tlie 
gross  income  of  the  inventory  is 
approximately  $11  billion.  More  than  99 
percent  of  swine  producers  are 
considered  to  be  small  entities. 
According  to  the  standard  set  by  the 
Small  Business  Administration  for 
agricultural  producers,  a  producer  with 
less  than  $0.5  million  annually  in  sales 
qualifies  as  a  small  entity. 

Nearly  95  percent  of  the  swine 
inventory  %vithin  the  United  States  has 
not  yet  achieved  pseudorabies-&«e 
status.  The  addition  of  this  new  test 
would  provide  an  extra  choice  of  official 
pseudorabies  test  for  those  who  raise 
swine,  when  a  test  is  required  for 
interatate  movement.  Testing  costs 
would  be  incurred  only  when  an  owner 
chose  to  move  gpl  vaccinates  interstate 
to  destinations  other  than  slaughter  or  a 
quarantined  herd  or  quarantined 
faedlot,  since  pseudorabies  vaccinated 
swine  do  not  require  a  test  prior  tO' 
interstate  movement  for  slaughter  or  to 
a  quarantined  herd  or  quarantined 
feedlot  The  cost  of  the  gpl  PCFIA  test 
is  within  the  range  of  the  currently 
available  tests.  The  test  is  highly 
automated  and  those  laboratories  that 
have  the  test  kit  would  be  expected  to 
accomplish  the  testing  on  large  numbers 
of  samples  with  greater  speed.  The  test 
results  have  been  found  to  produce 
fewer  false  negatives,  reducing  the  need 
for  tracebacks.  The  positive  effect  of 
having  accurate  results  in  a  short  time 
would  be  beneficial  in  all  stages  of 
pseudorabies  eradication. 

The  provisions  of  this  proposed  rule 
that  would  allow  the  use  of  the  gpl 


PCFIA  test  to  determine  the 
pseudorabies  status  of  nonvaccinated 
swine  are  not  expected  to  have  a 
significant  economic  impact  on  the 
owners  of  nonvaccinated  swine,  as  it 
only  introduces  an  additional 
pseudorabies  testing  tool  to  ensure  the 
health  of  the  U.S.  swine  population.  It 
is  likely,  though,  that  since  the  new  gpl 
PCFIA  test  may  be  slightly  higher  in 
cost  than  other  testing  tools  that  are  on 
the  market,  most  owners  of 
nonvaccinated  swine  would  continue 
using  less  expensive  official 
pseudorabies  test  until  the  cost  of  the 
gpl  PCFIA  test  became  comparable  to 
that  of  other  official  tests. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

ExecutiTe  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Execatiye  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regillations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Liat  of  Subjects  in  9  CFR  Part  85 

Animal  diseases.  Livestock. 
Quarantine.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly.  9  CFR  part  85  would  be 
amended  as  follows: 

PART  85— PSEUDORABIES 

1.  The  authority  citation  for  part  85 
would  continue  to  read  as  follows: 

Anthortty:  21  U.S.C.  111.  112. 113. 115. 
117, 120, 121, 123-126. 134b.  and  134f:  7 
CFR  2.22.  2.80,  and  371.2(d). 


f«8w1    (Amandad] 

2.  In  §85.1,  in  the  definition  of 
official  pseudombies  test,  in  the  second 
sentence,  item  6  would  be  amended  by 
adding  the  words  ",  including  the  gpl 
PCFIA  test"  immediately  after  the  word 
"Test". 

§86.6    [Amandad] 

3.  Section  85.6  would  be  amended  as 
follows: 

a.  In  paragraph  (c)(2)(iii).  the  words 
"or  a  gpl  Particle  Concentration 
Fluorescence  Immunoassay  (PCFIA)" 
would  be  added  immediately  after  the 
word  "(EUSA)". 

b.  In  paragraph  (c)(2Hiv),  the  words 
"or  the  gpl  PCFIA"  would  be  added 
immediately  after  the  word  "ELISA". 

c.  In  paragraph  (c)(2)(v).  the  words  "or 
the  gpl  PCFIA"  would  be  added 
immediately  after  the  word  "ELISA". 

Done  in  Washington.  DC.  this  9th  day  of 
Decemberl997. 


CrugA.1 

Acting  Admiitistrator,  Animal  ami  Pkmt 

Health  Inspection  Service. 

(FR  Doc.  97-32658  Filed  12-12-97;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administraftion 

UCFRPartTI 

{Airapaca  DockM  Na  96-ANM-iq 

Rm2120-AA66 

Proposad  Modificatton  of  VOR  Fadaral 
Airway  V-495 

AGENCY:  Federal  Aviation       " 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
modify  Federal  Airway  465  (V-465)  by 
lowering  the  floor  of  a  portion  of  the 
airway  from  12,400  feet  mean  sea  level 
(MSL)  to  1,200  feet  above  the  surface. 
This  action  also  proposes  to  establish  a 
new  segment  of  V— 465  between  Billings, 
Montana,  and  Miles  Cify,  Montana.  The 
FAA  is  proposing  this  action  to  support 
an  instrument  approach  procedure  that 
is  being  developcMd  for  the  Jackson  Hole 
Airport,  Wyoming,  and  to  enhance 
aircraft  operations  management  in  the 
Jackson  Hole,  Wyoming,  area. 
DATES:  Comments  must  be  received  on 
or  before  January  28, 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ANM-500,  Docket  No. 
96-ANM-15,  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
SW.,  Renton,  WA  98055-4056.  The 
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official  docket  may  be  examincKl  in  the 
Rules  DocltBt,  Office  of  the  Chief 
Counsel,  Room  916C.  800  Independence 
Avenue.  SW..  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8.30  a.m.  and  5:00  p.m. 

An  infornul  docket  may  also  be 
examined  during  normal  business  hours 
at  the  OfTice  of  the  Regional  Air  Traffic 
Division 

RM  FUMTHER  MRMftUTION  COI«TACT:  Bil 
Nelson,  Airspace  and  Rules  Division. 
ATA-400.  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone.  (202)  267-«783. 

SUPPLEMENTAAY  MFOMtATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  tlie  address 
listed  above.  Commenters  wishing  the 
PAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following^talement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
ANM-15."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaUabiUty  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of  Air 
Traffic  Airspace  Management.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591,  or  by  calling 


(202)  267-8783.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM'i  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
dascribra  the  application  proceduie. 

The  Proposal 

The  PAA  is  proposing  to  aoMBd  14 
CFR  part  71  by  lo«vering  tba  floor  of  a 
portion  of  V-465  from  12,400  feet  MSL 
to  1 ,200  feet  above  the  surface.  This 
action  also  proposes  to  establish  a  new 
segment  of  V-465  between  Billings, 
Montana,  and  Miles  City.  Montana. 
When  V-465  was  sstablished,  the  FAA 
that  the  airway  include  the 
between  Billings.  MT,  and 
Miles  City,  MT;  however,  the  airway 
segment  was  omitted  due  to  a 
typographical  error.  This  new  segment 
does  not  result  in  any  additional 
controlled  airspace  because  the  segment 
will  be  co-located  with  a  segment  of  V- 
2.  The  PAA  is  proposing  this  action  to 
support  an  instrument  approach 
procedure  that  is  being  developed  for 
the  Jackson  Hole  Airport,  Wyoming,  and 
to  enhance  aircraft  operations 
management  in  the  Jackson  Hole, 
Wyoming,  area.  The  PAA  is  proposing 
this  action  to  improve  traffic  flow  and 
reduce  controller  workload  at  the  Salt 
Lake  City  Air  Route  Traffic  Control 
Center,  thereby  providing  maximum 
service  to  all  airspace  users. 

Domestic  VOR  Federal  airways  are 
published  in  paragraph  6010(a)  of  PAA 
Order  7400.9E,  dated  September  10. 
1997,  and  en^ective  September  16.  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  airway  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  regulation:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


Uat  ofSabjacts  in  14  CFR  Part  71 

"Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Anaendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 

E reposes  to  amend  14  CFR  part  71  as 
lUows: 

PART  71-OESIGNATION  OF  CLAS8  A. 
CLASS  B,  CLASS  C.  CLASS  O.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AMD  REPORTINQ 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aetharitr  49  U.S.C  106(g),  40103. 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

fTI.I    [Amandsd] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paroffvph  6010(ah-Domeatic  VQR  Federal 
Airways 

•  •         •         •         • 

V-«aS    IRawiwad] 

From  Bullion.  NV:  Wells.  NV.  12  miles,  30 
milas,  115  MSL.  20  miles,  90  MSL.  36  miles, 
lis  MSL.  24  miles,  9S  MSL.  Malad  City.  ID; 
lackson,  WY:  Ounoir,  WY;  14  miles.  45  miles, 
137  MSL,  Billings,  MT;  Miles  City,  MT;  to 
Williston,  NO. 

•  •  •  •  • 

Issued  in  Washington,  DC,  on  December  2, 
1997. 

SaginaU  C.  Matthews. 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 

(FR  Doc.  97-32666  Filed  12-12-97;  8:45  am] 
aiUJNO  COOS  4S10-13-P 


DEPARTMENT  OF  THE  INTERIOR 

Offica  of  Surlaca  Mining  ftaclamation 
and  Enforcamant 

30  CFR  Part  936 
(SPATS  No.  OK-023-FOR] 

Oklahoma  Abandoned  Mine  Land 
Reclamation  Plan 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 
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SUMMARY:  OSM  is  annoimcing  receipt  of 
a  proposed  amendment  to  the  Oklahoma 
Abandoned  Mine  Land  Reclamation 
Plan  (hereinafter  referred  to  as  the 
"Oklahoma  plan")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA),  30  U.S.C.  1201  etseq.. 
as  amended.  The  proposed  amendment 
pertains  to  a  formal  request  by  the 
Oklahoma  Conservation  Commission 
(OCC)  to  assume  responsibility  of  the 
abandoned  mine  land  reclamation 
(AMLR)  emergency  program  in 
Oklahoma.  The  proposed  amendment  is 
intended  to  provide  information  to 
verify  tiiat  Oklahoma  has  the  authority 
under  its  existing  plan  to  conduct  the 
AMLR  emergency  program  on  behalf  of 
OSM. 

This  notice  sets  forth  the  times  and 
locations  that  the  Oklahoma  plan  and 
the  proposed  amendment  to  that  plan 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
'  interested  persons  may  submit  written 
comments  on  the  proposed  amendment, 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  conunents  must  be 
received  by  4:00  p.m.,  c.s.t,  January  14, 
1998.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  January  9, 1996.  Requests  to  speak  at 
the  hearing  must  be  received  by  4:00 
p.m.,  c.s.L  on  December  30, 1997. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Michael 
C.  Wolfrom,  Director,  Tulsa  Field  Office 
at  the  addrras  listed  below. 

Copies  of  the  Oklahoma  plan,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  docimient  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Tulsa 
Field  Office. 

Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  470,  Tulsa, 
Oklahoma  74135-6547,  Telephone: 
(918) 581-6430 
Oklahoma  Conservation  Commission, 
2800  N.  Lincoln  Blvd.,  Suite  160, 
Oklahoma  City,  Oklahoma  73105- 
4210,  Telephone:  (405)  521-2384 
FOR  FURTHER  MFORMATKM  CONTACT: 
Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office,  Telephone:  (918)  581- 
6430. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Oklahoma  Plan 

On  January  21, 1982,  the  Secretary  of 
the  Interior  approved  the  Oklahoma 
plan.  Background  information  on  the 
Oklahoma  plan,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  approval  of  the  plan 
can  be  found  in  the  January  21, 1982, 
Federal  Register  (47  FR  2989). 
Subsequent  actions  concerning  program 
amendments  can  be  found  at  30  CFR 
936.25. 

n.  Description  of  the  Proposed 
Anwndnwnt 

Section  410  of  SMCRA  authorizes  the 
Secretary  to  use  funds  under  the  AMLR 
program  to  abate  or  control  emergency 
situations  in  which  adverse  effects  of 
past  coal  mining  pose  an  inunediate 
danger  to  the  public  health,  safety,  or 
general  welfare.  On  September  29,  1982 
(47  PR  42729).  OSM  invited  States  to 
amend  their  AMLR  plans  for  the 
purpose  of  undertaking  emergency 
reclamation  programs  on  behalf  of  OSM. 
States  would  have  to  demonstrate  that 
they  have  the  statutory  authority  to 
imdertake  emergencies,  the  technical 
capability  to  design  Wd  supervise  the 
emergency  work,  and  the  administrative 
mechanisms  to  quickly  respond  to 
emergencies  either  directly  or  through 
contractors. 

By  letter  dated  November  3, 1997 
(Administrative  Record  No.  OAML-77), 
Oklahoma  submitted  a  proposed 
amendment  to  its  plan  pursuant  to 
SMCRA.  Oklahoma  submitted  the 
proposed  amendment  at  its  own 
initiative.  This  amendment  is  intended 
to  demonstrate  Oklahoma's  capability  to 
effectively  perform  the  AMLR 
emergency  program  on  behalf  of  OSM. 
A  brief  discussion  of  the  proposed 
amendment  is  presented  below. 

A.  The  proposed  amendment  would 
allow  Oklahoma  to  assume  the 
administration  of  the  AMLR  emergency 
program  in  Oklahoma  on  behalf  of  OSM. 
In  its  formal  submittal,  Oklahoma  stated 
that  in  1982,  as  part  of  its  approved 
State  Abandoned  Mine  Land  Program, 
the  OCC  incorporated  the  necessary 
language  to  assume  responsibility  of  the 
AMLR  emergency  program  at  a  later 
date.  The  following  information,  taken 
from  the  approved  Oklahoma  plan,  was 
included  in  Oklahoma's  formal 
submission  to  OSM  to  verify  that  the 
authority  already  exists  for  the  OCC  to 
assume  AMLR  emergency  program 
responsibilities: 

1.  A  letter  from  the  Governor  that 
designates  the  OCC  as  the  agency 
responsible  for  the  Abandoned  Mine 


Land  Reclamation  Program  in 
Oklahoma. 

2.  A  legal  opinion  from  the  Attorney 
General  that  the  OCC  has  the  power  to 
administer  the  Abandoned  Mine  Land 
Reclamation  Program  in  Oklahoma. 

3.  A  copy  of  the  Oklahoma 
Abandoned  Mine  Reclamation  Act  (45 
O.S.,  sections  740.1  through  940.7). 

Section  740.7(A)  authorizes  OCC  to 
spend  monies  from  the  State 
Abandoned  Mine  Reclamation  Fund  for 
emergency  restoration,  reclamation, 
abatement,  control  or  prevention  of 
adverse  effects  of  coal  mining  practices 
on  eligible  land  if  it  finds  that  an 
emergency  exists  constituting  a  danger 
to  the  public  health,  safety  or  general 
welfare  and  no  other  person  or  agency 
will  act  exi>editiousIy  to  restore, 
reclaim,  abate,  control  or  prevent  the 
adverse  effects  of  coal  mining  practices. 
Section  740.7(B)  authorizes  the  OCC  to 
enter  on  any  land  where  an  emei^gency 
exists  and  any  other  necessary  access 
land  to  restore,  reclaim,  abate,  control  or 
prevent  the  adverse  effects  of  coal 
mining  practices  and  do  all  things 
necessary  or  expedient  to  protect  the 
public  health,  safety  or  general  welfare. 

4.  A  copy  of  the  Oklahoma 
Abandoned  Mine  Land  Reclamation 
Program  (Oklahoma  Administrative 
Code  (OAC)  155:15-1-1  through 
155:15-1-16). 

Oklahoma's  regulation  at  OAC 
155:15-l-8(e)  provide  procedures  for 
emergency  studies  or  reclamation. 

5.  A  copy  of  section  884.13(c)(6)  of 
the  Oklahoma  plan  concerning  entry  for 
emergency  study  and  reclamation. 

6.  A  copy  of  section  884.13(e)  of  the 
Oklahoma  plan  concerning  public 
participation  in  Oklahoma's  AMLR 
program. 

B.  After  assuming  the  emergency 
program,  Oklahoma  would  conduct 
investigations  of  potential  emergency 
sites,  and  following  OSM  concurrence 
that  emergency  situations  exist,  perform 
remedial  reclamation. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  884.15(a),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
884.14.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Oklahoma  plan. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
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indicated  under  "DATES"  or  at 
locations  otlier  than  the  Tulsa  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
bearing  should  contact  the  person  listed 
under  FOR  FUKTHeR  MFOnMATION 
CONTACT  by  4:00  p.m..  est.  on 
December  30. 1997.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  RmTHCR  wrOWHATION 
CONTACT. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak  will  be  heard 
following  those  who  have  been 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  speak  and  persons 
present  in  the  audience  who  wish  to 
speek  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
MFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
AOORESSES.  A  written  summary  of  each 
meeting  will  be  qiade  a  part  of  the 
Administrative  Record. 

IV.  Prm»diiral  Determinations 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  N4anagement  and 
Budget  (0MB)  under  Executive  Order 
12866  (Regulatory  Planning  and 
Review). 

Executive  Order  12986 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 


(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  and  Tribal  abandoned  mine 
land  reclamation  plans  and  revisions 
thereof  since  each  such  plan  is  drafted 
and  promulgated  by  a  specific  State  or 
Tribe,  not  by  OSM.  Decisions  on 
proposed  abandoned  mine  land 
reclamation  plans  and  revisions  thereof 
submitted  by  a  State  or  Tribe  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Title  IV  of  SMC31A  (30  U.S.C  1231-    . 
1243)  and  30  CfK  Parts  884  and  888. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  or  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6. 
appendix  8,  paragraph  8.4B(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  aeq.).  The  submittal  which 
is  the  subject  of  this  rule  is  based  upon 
corresponding  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regiilations. 

Unfunded  Mandates 

OSM  has  determined  and  certifiea 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  SlOO 
million  or  more  in  any  given  year  on 


local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Snbiects  in  30  CFR  Part  936 

Abandoned  mine  land  reclamation. 
Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  December  5, 1M7. 
Brent  Wahlquiat, 

Regional  Director.  Mid-Continent  Regional 
Coordinating  Center. 
[FR  Doc  97-32599  Filed  12-12-97;  8:45  am) 

I  COOK  431S-0S-M 


ENVIRONMENTAL  PROTECIKM 
AGENCY 

40CFRPart82 

(MT-OOI-OOOSb,  MT-OOI-OOOab;  Fm.-6«34- 
<1 

Approval  and  Promulgation  of  Ak 
QuaHty  ImptanMiilatlon  Plana; 
Montana;  1990  Baaa  Year  Carbon 
MonoxMo  Emiaalon  Invantorlaa  for 
Montana 

AOBICV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


r:  EPA  is  proposing  approval  of 
the  1990  base  year  carbon  monoxide 
(CO)  emission  inventories  for  Missoula, 
Billings,  and  Great  Falls  that  were 
submitted  by  the  State  to  satisfy  certain 
requirements  of  the  Clean  Air  Act 
(CAA),  as  amended  in  1990.  In  the  Final 
Rules  Section  of  this  Federal  Ragistn-, 
EPA  is  approving  the  State's  State 
Implementation  Plan  (SIP)  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writiiig  by  January 
14, 1998. 

AOORESSES:  Written  comments  should 
be  addressed  to:  Richard  R.  Long, 
Director,  Air  Program  (8P2-A).  United 
States  Environmental  Protection 
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Agency,  Region  8.  999  18th  Street,  suite 
500,  Denver,  Colorado  80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday  at  the 
following  office:  United  States 
Environmental  Protection  Agency, 
Region  8,  Air  Program,  999  18th  Street, 
suite  500,  Denver,  Colorado  80202- 
2466. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Russ,  Air  Program  (8P2-A),  United 
States  Environmental  Protection 
Agency,  Region  8.  999  18th  Street,  Suite 
500,  Denver,  Colorado  80202-2466,  ph. 
(303) 312-6479. 

SUPPI.BNBITARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  October  3,  1997. 
William  P.  YeUowtail. 
Regional  Administrator,  Region  VIIl. 
(FR  Doc.  97-32645  Filed  12-12-97;  8:45  am] 

■WJJNO  COOE  WSO  M  y 


ENVIRONMENTAL  PRGTECTIGN 
AGENCY 

40  CFR  Part  62 
INO-001-0003b;  FRL-6933-0] 

•  Approval  and  Promulgation  of  State 
Plans  for  Dasignated  Facilities  and 
Pollutants;  North  Dakota;  Control  of 
Landfill  Gas  Emissions  From  Existing 
Municipal  Solid  Waste  Landfills 

AGBilCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  the  North  Dakota  plan  for 
implementing  the  Municipal  Solid 
Waste  (MSW)  Landfill  Emis.sion 
Guidelines  at  40  CFR  part  60.  subpart 
Cc,  which  was  required  pursuant  to 
section  111(d)  of  the  Clean  Air  Act 
(Act).  The  State's  plan,  which  was 
submitted  to  EPA  on  September  11, 
1997,  establishes  performance  standards 
for  existing  MSW  landfills  and  provides 
for  the  implementation  and  enforcement 
of  those  standards. 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  submittal  in  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 


and  the  direct  final  rule  will  become 
effective.  If  EPA  receives  adverse  - 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a  ' 
second  comment  period  on  this 
document.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  January 
14, 1998. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Vicki 
Stamper,  8P2-A,  at  the  EPA  Region  Vm 
Office  listed.  Copies  of  the  documents 
relevant  to  this  proposed  rule  are 
available  for  public  inspection  during 
normal  ^uness  hours  at  the  following 
location^\ir  Program.  Environmental 
Protection  Agency,  Region  Vffl,  999 
18th  Street,  suite  500,  Denver,  Colorado 
80202-2466;  and  the  North  Dakota 
Department  of  Health,  Division  of 
Environmental  Engineering.  1200 
Missouri  Avenue,  room  304,  Box  5520. 
Bismarck,  North  Dakota  58506-5520. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Vicki  Stamper.  EPA  Region  Vm,  (303) 
312-6445. 

SUPf>LEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

Dated:  October  24, 1997.  * 

William  P.  YeUowtaU, 
Regional  Administrator,  Region  Vttl. 
[FR  Doc.  97-32639  Filed  12-12-97;  8:45  am] 
BiLiJMO  cooe  mm  so  r 


DEPARTMENT  OF  TRANSPORTATION 

Research  ar>d  Special  Programa 
Administration 

49  CFR  Part  195 

[Docket  No.  RSPA-07-2362;  Notice  1] 

RIN  2137— A006 

Pipeline  Safety:  Incorporation  by 
Reference  of  Industry  Standard  on 
Leak  Detection 

agency:  Research  and  Special  Programs 

Administration  (RSPA). 

ACTION:  Correction  to  RIN  number. 

SUMMARY:  This  document  corrects  the 
RIN  number  of  the  Notice  of  Proposed 
Rulemaking  (Docket  RSPA-97-2362; 
Notice  1],  published  in  the  Federal 
Register  on  October  29, 1997  (62  FR 
56141).  In  the  document  heading  on 
page  56141,  the  RIN  number  "RIN 


2137-AD05"  is  changed  to  read  "RIN 
2137-AD06."  The  notice  proposes  to 
adopt  as  a  referenced  document  an 
industry  publication  for  pipeline  leak 
detection,  API  1130,  "Computational 
Pipeline  Monitoring." 
FOR  FURTHER  INFORMATION  CONTACT: 
Lloyd  Ulrich,  (202)  366-4556. 

Issued  in  Washington.  DC  on  Decembers. 
1997. 

Richard  B.  Felder. 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  97-32624  Filed  12-12-97;  6:45  am] 
BILUNQCOOE  4S1».S0-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  679 

[Docket  No.  971201282-7282-01;  I.D. 
102887B] 

RIN  0648-AK38 

• 

Halibut  Fisheries  in  U.S.  Convention 
Waters  Off  Alaska;  Fisheries  of  the 
Exclusive  Economic  Zone  Off  Alaska; 
Management  Measures  to  Reduce 
Saabird  Bycatch  in  the  Hook-and-Llna 
Halibut  and  Groundfish  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  regulations 
that  would  require  operators  of  vessels 
fishing  for  Pacific  halibut  in  U.S. 
Convention  waters  off  Alaska  to  conduct 
fishing  operations  in  a  specified  manner 
and  to  employ  specified  measures 
intended  to  reduce  seabird  bycatch  and 
incidental  seabird  mortality.  This  rule 
would  also  amend  the  regulations 
requiring  seabird  bycatch  avoidance 
measures  in  the  hook-and-line 
groundfish  fisheries  of  the  Bering  Sea 
and  Aleutian  Islands  (BSAI)  and  the 
Gulf  of  Alaska  (GOA)  to  clarify  one  of 
the  measures.  The  proposed  halibut 
fisheries  measures  are  intended  to 
mitigate  interactions  with  the  short- 
tailed  albatross  [Diomedea  albatrus),  an 
endangered  species  protected  under  the 
Endangered  Species  Act  (ESA).  and 
with  other  seabird  species  in  fisheries  in 
and  ofi  Alaska. 

DATES:  Comments  must  be  received  by 
January  14,  1998. 

ADDRESSES:  Comments  should  be  sent  to 
Chief,  Sustainable  Fisheries  Division, 
Alaska  Region,  NMFS.  P.O.  Box  21668. 
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Juneau.  AK  99S02.  Attn:  Lori }.  Gnvel. 
or  delivered  to  Room  401  of  the  Federal 
Building.  709  West  9th  Street,  Juneau. 
AK.  Copies  of  the  Environmental 
Assessment/Regulatory  Impact  Review/ 
Initial  Regulatory  Flexibility  Analysis 
(EA/RIR/IRFA)  prepared  for  the 
regulatory  amendment  may  be  obtained 
from  NMFS  at  the  above  address,  or  by 
calling  the  Alaska  Region,  NMFS  at 
907-586-7228. 

TOR  FURTHER  INFORMATION  CONTACT:  Kim 
S.  Rivera.  907-586-7i28. 
aUPPt^MENTARY  erORMATION;  The  U.S. 
groundfish  fisheries  of  the  GOA  and  the 
BSAI  in  the  exclusive  economic  zone 
are  managed  by  NMFS  under  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  and  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMPs).  The 
FMFs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Ac^  (16  use.  773  et  seq..  1801  et  seq.; 
Magnuson-Stevens  Act)  and  are 
implemented  by  regulations  for  the  U.S. 
fisheries  at  50  CFR  part  679.  General 
legulations  that  also  pertain  to  U.S. 
fiuieries  appear  at  subpart  H  of  SO  CFR 
part  600.  The  Northern  Pacific  Halibut 
Act  of  1982  (Halibut  Act),  16  U.S.C.  773 
et  seq.,  authorizes  the  Council  to 
develop  and  NMFS  to  implement 
regulations  concerning  halibut  that  are 
in  addition  to,  and  not  in  conflict  with, 
regulations  adopted  by  the  International 
Pacific  Halibut  Commission  (IPHC). 
Furthermore,  the  Magnuson-Stevens  Act 
and  the  Halibut  Act  authorize  the 
Council  and  NMFS  to  make  regulatory 
changes  that  are  consistent  with  the 
FMPs  and  that  are  necessary  to  conserve 
and  manage  the  fixed  gear  Pacific 
halibut  fisheries. 

Background 

The  issue  of  seabird  bycatch  and 
incidental  mortality  in  commercial 
fishing  operations  has  been  heightened 
in  recent  years.  Further  information  on 
this  issue  was  provided  in  the 
preambles  to  the  proposed  and  Tinal 
rules  implementing  seabird  avoidance 
measures  in  the  GOA  and  BSAI  hook- 
and-line  groundfish  fisheries  (62  FR 
10016.  March  5,  1997.  62  FR  23176. 
April  29.  1997).  and  the  EA/RIR/FRFA 
prepared  for  that  action.  In  addition,  the 
United  States  is  working  with  the 
United  Nations'  Food  and  Agriculture 
Organization  to  conduct  a  technical 
consultation  on  implementing 
mitigation  measures  to  reduce  seabird 
bycatch  in  longline  fisheries  around  the 
world  (62  FR  42766,  August  8,  1997). 


NMFS  and  the  U.S.  Fish  ft  Wildlife 
Service  (USFWS)  are  the  U.S.  co-leaders 
in  this  effort. 

Recent  takes  of  the  endangered  short- 
tailed  albatross  (two  in  1995  and  one  in 
1996)  in  hook-and-line  groundfish 
fisheries  in  the  BSAI  and  the  GOA 
highlight  a  seabird  bycatch  problem.  At 
its  December  1996  meeting,  the  Council 
voted  unanimously  to  recommend  that 
all  hook-and-line  vessels  fishing  for 
groundfish  in  the  GOA  and  BSAI  be 
required  to  use  certain  seabird  bycatch 
avoidance  measures  intended  to  reduce 
the  incidental  mortality  of  the  short- 
tailed  albatross  and  other  seabird 
species.  Furthermore,  the  Council 
recommended  that  these  or  similar 
measures  be  implemented  in  the  Pacific 
halibut  fishery  in  U.S.  Convention 
waters  off  Alaska.  Addressing  a 
potential  seabird  bycatch  pro^ten  in  the 
Pacific  halibut  fishery  is  warranted 
given  the  similarities  between  the 
Pacific  halibut  fishery  and  the  hook- 
and-line  groundfish  fisheries.  At  its 
annual  meeting  in  )anuary  1997,  the 
IPHC  reviewed  and  concurred  with  the 
development  of  seabird  avoidance 
measures  for  the  Pacific  halibut  fishery 
in  U.S.  Convention  waters  off  Alaska. 

A  proposed  rule  that  would 
implement  seabird  avoidance  measures 
in  the  Alaska  groundfish  hook-and-line 
fisheries  was  published  in  the  Federal 
Register  on  March  5,  1997  (62  FR 
10016)  and  public  conunents  were 
Accepted  through  March  20,  1997.  Final 
regulations  were  published  April  29, 
1997  (62  FR  23176).  At  its  June  1997 
meeting,  the  Council  recommended 
extending  the  seabird  avoidance 
requirements  in  the  Alaska  groundfish 
hook-and-line  fisheries  to  the  Pacific 
halibut  fishery  in  U.S.  Convention 
waters  off  Alaska.  The  Council  also 
recommended  that  vessels  less  than  26 
ft  (7.9  m)  length  overall  (LOA)  in  the 
Pacific  halibut  fishery  and  in  the  GOA 
and  BSAI  groundfish  hook-and-line 
fisheries  be  exempt  from  some  of  the 
specified  seabird  avoidance  measures. 

Proposed  Seabird  Bycatch  Avoidance 
Gear  and  Methods  in  the  Pacific 
Halibut  Fishery 

The  following  proposed  measures 
would  apply  to  vessels  fishing  for 
Pacific  halibut  with  hook-and-line  gear 
in  U.S.  Convention  waters  off  Alaska 
and  are  not  intended  to  differ  from 
measures  implemented  for  the  GOA  and 
BSAI  groundfbh  fisheries. 

1.  All  applicable  hook-and-line 
fishing  operations: 

a.  Must  use  hooks  that,  when  baited, 
sink  as  soon  as  they  are  put  in  the  water. 
This  could  be  accomplished  by  the  use 


of  weighted  groundlines  and/or  thawed 
bait; 

b.  If  ofhl  is  discharged  while  gear  is 
being  set  or  hauled,  it  must  be 
discharged  in  a  manner  that  distracts 
seabirds  from  baited  hooks,  to  the  extent 
practicable.  The  discharge  site  on  board 
a  vessel  must  either  be  aft  of  the  hauling 
station  or  on  the  opposite  side  of  the 
vessel  from  the  hauling  station;  and 

c.  Must  make  every  reasonable  effort 
to  ensure  that  birds  brought  aboard  alive 
are  released  alive  and  that,  wherever 
possible,  hooks  are  removed  without 
|eopardizing  the  life  of  the  bird. 

2.  All  vessels  greater  than  or  equal  to 
26  ft  (7.9  m)  LDA  and  using  hook-and- 
line  gear  must  employ  one  or  more  of 
the  following  seabird  avoidance 
measures: 

a.  Set  gear  between  hours  of  nautical 
twilight  (as  specified  in  paragraph 
(eK2)(iv)(D)  of  this  section)  using  only 
the  mif'""""  vessel's  lights  necessary 
for  safety; 

b.  Tow  a  streamer  line  or  lines  during 
deployment  of  gear  to  prevent  birds 
from  taking  hooks; 

c.  Tow  a  Duoy,  board,  stick  or  other 
device  during  deployment  of  gear  at  a 
distance  appropriate  to  prevent  birds 
from  taking  hooks.  Multiple  devices 
mav  be  employed;  or 

a.  Deploy  hooks  underwater  through 
a  lining  tube  at  a  depth  sufficient  to 
prevent  birds  from  settling  on  hooks 
during  deployment  of  gear. 

This  proposed  rule  would  also 
remove  a  regulation  at  50  CFR 
679.24(e)(l)l[ii)  that  effectively  exempts 
halibut  fishermen  from  having  to  use 
seabird  avoidance  gear  and  methods. 
When  the  seabird  avoidance  measures 
were  promulgated  for  the  Alaska 
groundfish  fisheries,  halibut  fishermen 
were  exempt  until  the  Council  and  the 
IPHC  could  address  this  issue  in  the 
Pacific  halibut  fishery.  This  exemption 
would  no  longer  be  appropriate  if  NMFS 
approves  this  proposed  rule. 

Exemption  for  Operators  of  Small 
Vessels  in  the  Pacific  Halibut  Fishery 
and  the  Alaska  Groundfish  Hook-and- 
Line  Fisheries 

Vessels  less  than  26  ft  (7.9  m)  LOA 
using  hook-and-line  gear  in  the  Pacific 
halibut  fishery  and  vessels  less  than  26 
ft  (7.9  m)  LOA  using  hook-and-line  gear 
in  the  groundfish  fisheries  in  the  BSAI 
or  GOA  would  be  required  to  comply 
with  the  above  measures  la  through  Ic, . 
but  would  not  be  required  to  comply 
with  measure  2. 

Relatively  little  scientific  information 
is  available  regarding  the  relationship  of 
vessel  size  to  seabird  bycatch.  One 
study  of  an  experimental  hake  longline 
fishery  off  South  Africa  noted  that 
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variations  in  the  numbers  of  observed 
seabird  catches  appeared  to  be  related. 
at  least  in  part,  to  Uie  extent  to  which 
birds  congregate  around  vessels.  This,  in 
turn,  appeared  to  be  a  function  of  the 
length  of  time  during  which  offal  is 
discarded.  Smaller  vessels  may  not 
attract  scavenging  seabirds  to  as  great  an 
extent  as  do  large  vessels,  which 
provide  a  continuous  supply  of  food. 
For  example,  smaller  vessels  fishing  off 
the  southwest  cape  in  South  Africa  do 
not  attract  large  numbers  of  scavenging 
birds  because  hauling  and  setting 
periods  are  much  shorter  and  irregular, 
and  the  offal  is  available  to  birds  only 
for  short  periods  and  in  small 
quantities. 

Public  testimony  at  the  Council 
meeting  in  June  1997  supported 
exempting  small  vessels  from  some  of 
the  avoidance  measures. 
Representatives  of  fishing  vessel 
associations  testified  that  fishing 
practices  of  vessels  less  than  26  ft  (7.9 
m)  LOA  did  not  warrant  the  more 
extensive  measures  that  are  required 
under  the  current  groundfish 
regulations,  primarily  because  such 
vessels  typically  (1)  use  baited  hooks 
that  sink  as  soon  as  they  enter  the  water: 
(2)  use  anchored  groundlines:  (3)  deploy 
snap-on  gear  which  adds  weight  to  the 
groundline;  (4)  deploy  gear  at  slow 
speeds,  allowing  the  gear  to  sink 
immediately;  (5)  have  minimal 
freeboard  at  the  stem,  reifucnlg  the 
exposure  of  baited  hooks  to  seabirds;  (6) 
use  offal  discharge  in  smaller  quantities 
and  more  sporadically  relative  to  larger 
vessels,  thus  providing  less  of  an 
attraction  to  seabirds;  and  (7)  fish  in 
nearshore  areas  where  the  likelihood  of 
encountering  the  short-tailed  albatross 
and  other  pelagic  seabirds  is  minimal. 
Small  vessels  using  snap-on  gear  are 
less  likely  to  have  a  seabird  bycatch 
problem  because  of  the  weight  of  the 
*  snaps  and  the  slow  speed  at  which  gear 
is  deployed,  both  factors  that  contribute 
to  the  baited  hooks  sinking  immediately 
upon  gear  deployment.  Using  snap-on 
gear  requires  attachment  of  gangions 
manually  to  the  groundline  as  it  is  being 
deployed,  so  the  vessel  must  deploy 
gear  at  slower  speeds  than  when  using 
conventional  gear.  The  vessel  length 
criterion  of  26  ft  (7.9  m)  LOA  was 
chosen  because  vessels  of  this  size 
represent  the  typical  skiff  fleet.  In  1996, 
of  the  2,124  vessels  that  made  landings 
in  the  halibut  and  sablefish  fisheries, 
328  were  less  than  26  ft  (7.9  m)  LOA  (15 
percent  of  the  total  number  of  ve&els 
making  halibut  and  sablefish  landings). 
In  1996.  of  the  1,847  vessels  issued 
Federal  fisheries  permits  for  the  BSAI 
and  GOA  groundfish  fisheries,  47  were 


less  than  26  ft  (7.9  m)  LOA  (2.5  percent 
of  the  total  number  of  vessels  issued 
Federal  fisheries  pennits  in  1996). 

Proposed  Amendment  to  Clarify  OflTal 
Discharge  Requirement  in  the  Alaska 
Groundfish  Hook-and-Line  Fisheries 

The  final  rule  promulgating  seabird 
avoidance  regulations  for  the  Alaska 
groundfish  hook-and-line  fisheries  (62 
FR  23176;  April  29,  1997)  requires  that 
any  discharge  of  offal  from  a  vessel  must 
occur  in  a  maimer  that  distracts 
seabirds,  to  the  extent  practicable,  frt>m 
baited  hooks  while  gear  is  being  set  or 
hauled.  Public  comment  received  after 
the  final  rule  was  published  indicated 
that  some  persons  interpreted  the 
regulation  to  require  offal  discharge 
during  the  setting  or  hauling  of  gear. 
This  was  not  NMFS'  intent.  This 
proposed  rule  would  amend 
§  679.24(e)(2)(ii)  to  state  more  clearly 
NMFS'  intent  that  if  offal  is  discharged 
while  gear  is  being  set  or  hauled,  it  must 
be  discharged  in  a  manner  that  distracts 
seabirds  from  baited  hooks,  to  the  extent 
practicable. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

NMFS  prepared  an  IRFA  as  part  of  the 
RIR  that  describes  the  impact  Uiis 
proposed  rule  would  have  on  small 
entities,  if  adopted.  A  copy  of  this 
analysis  is  available  from  NMFS  (see 
ADDRESSES).  Based  on  the  analysis,  it 
was  determined  that  this  proposed  rule 
could  have  a  significant  negative 
economic  impact  on  a  substantial 
number  of  small  entities.  In  1996,  2,124 
vessels  landed  halibut  from  U.S. 
Convention  waters  off  Alaska.  Of  these 
vessels,  1.935  were  less  than  60  ft  (18.3 
m)  LOA.  NMFS  does  not  have  data 
indicating  how  many  of  these  vessels 
are  small  entities,  but  it  is  reasonable  to 
assume  that  most  are  small  entities,  and 
that  all  vessels  under  60  ft  are  small 
entities. 

The  Regulatory  Flexibility  Act 
requires  that  the  IRFA  describe- 
significant  alternatives  to  the  proposed 
rule  that  accomplish  the  stated 
objectives  of  the  applicable  statutes  and 
that  minimize  any  significant  negative 
impact  on  small  entities.  Consistent 
with  the  stated  statutory  objectives,  the 
IRFA  must  discuss  significant 
alternatives  to  the  proposed  rule,  such 
as  (1)  establishing  different  reporting 
requirements  for  small  entities  that  take 
into  account  the  resources  available  to 
small  entities;  (2)  consolidating  or 
simplifying  reporting  requirements;  (3) 
using  performance  rather  than  design 
standards;  and  (4)  allowing  regulatory 


exemptions  for  small  entities. 
Alternatives  that  addressed  modifying 
reporting  requirements  fat  small  entities 
were  not  considered  by  the  Coimcil  or 
in  this  analysis.  Such  alternatives  are 
irrelevant  to  this  proposed  action  and 
would  not  mitigate  the  impacts  on  small 
entities.  The  proposed  seabird 
avoidance  measures  are  based  on 
performance  standards  rather  than  on 
design  standards,  therefore  alleviating  a 
potential  economic  burden  to  small 
entities.  The  exemption  for  vessels  less 
than  26  ft  (7.9  m)  LOA  (all  small 
entities)  in  the  proposed  rule  would  also 
alleviate  a  potential  economic  burden  to 
small  entities.  In  1996,  of  the  2.124 
vessels  that  made  landings  in  the 
halibut  and  sablefish  fisheries,  328  were 
less  than  26  ft  (7.9  m)  LOA  (15  percent 
of  total  nimiber  of  vessels  making 
halibut  and  sablefish  landings).  In  1996, 
of  the  1.847  vessels  that  w««  issued 
Federal  fisheries  pennits  for  the  BSAI 
and  GOA  groundfish  fisheries,  47  were 
less  than  26  ft  (7.9  m)  LOA  (2.5  percent 
of  1996  Federal  fisheries  permittees). 
A  variety  of  alternatives  that  would 
achieve  this  action's  goal  while 
minimizing  economic  impacts  were 
considered.  To  provide  maximum 
flexibility  to  participants  in  the  fishery 
these  alternatives  are  included  in  the 
proposed  rule  as  options  from  which  a 
vessel  operator  may  chose  in  deciding 
how  to  comply  with  this  proposed  rule. 
Consequently,  there  are  no  additional 
alternatives  that  would  mitigate  the 
economic  impact  while  achieving  this 
action's  purpose  that  can  be  discussed 
in  this  section.  The  economic  impacts  of 
this  proposed  rule  would  vary 
depending  on  which  seabird  avoidance 
measures  a  fisherman  employs.  The  cost 
of  buoys  and  bird  streamer  lines  as 
seabird  bycatch  avoidance  devices  range 
torn  $50  to  $250  per  vessel.  A  lining 
tube  is  a  technology  used  in  fisheries  of 
other  nations  to  deploy  baited  hooks 
underwater  to  avoid  birds  and  is  offered 
as  a  possible  option.  NMFS  anticipates 
that  the  operators  of  smaller  vessels 
(less  than  60  ft  (18.3  m))  would  choose 
an  avoidance  measure  other  than  a 
lining  tube,  which  could  cost  as  much 
as  $35,000  per  vessel.  There  were  189 
hook-and-line  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  that  made  halibut 
landings  in  1996. 

Although  this  action  could  result  in 
economic  impacts  on  small  entities,  the 
status  quo  alternative  could  result  in 
even  more  severe  economic  impacts. 
Failure  to  establish  seabird  avoidance 
measures  proposed  under  this  action 
could  increase  the  likelihood  of 
exceeding  the  incidental  take  limit  to  be 
specified  for  the  short-tailed  albatross. 
In  that  event,  additional  measures  to 
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minimize  the  take  of  short-tailed 
albatroM  could  be  implemented,  ranging 
from  those  proposed  in  this  rule  to 
additionally  more  stringent  measures, 
including  closures.  The  economic 
impacts  to  small  entities  resulting  from 
such  measures  would  depend  on  a 
variety  of  fisctors,  although  very 
significant  negative  impacts  could  be 
expected  if  the  halibut  fishery  were 
cloted  due  to  the  take  of  short-tailed 
albatroM  in  excess  of  the  incidental  take 
authorized  under  the  section  7 
consultation  with  the  USFWS. 

List  of  Subjects  in  SO  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  Decsmlier  9. 1997. 
Gary  Matlock. 

Acting  AsMiMtant  Adminittntor  for  Fisheries. 
National  Marinm  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  079— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  IB  U.S.C  773  et  seq..  1801  et 
aaq.,  and  3631  et  saq. 

2.  In  §679.24.  paragraph  (e)(l)(ii)  is 
removed,  paragraphs  (e)(l)(i),  (e)(2)(iv) 
introductory  text,  and  (e)(2)(iv)(A) 
through  (e)(2)(iv)(D)  are  redesignated  as 
paragraphs  (e)(1),  (e)(3)  introductory 
text,  and  (e)(3)(i)  through  (e)(3)(iv). 
respectively,  and  redesignated 
paragraphs  (e)(1)  and  (o)(3)  introductory 
text  and  paragraph  (e)(2)(ii)  are  revised 
to  read  as  follows: 

%9nJ4    Gear  Hmltatlens. 

•        •         •         •         • 

(e)  Seabird  avoidance  gear  and 
methods  for  hook-and-line  vessels 
fishing  for  pound  fish — ( 1 ) 
Applicability.  The  operator  of  a  vessel 
that  is  required  to  obtain  a  Federal 
Rsheries  permit  under  §  679.4(b)(1) 
must  comply  with  the  seabird  avoidance 
measures  in  paragraphs  (e)(2)  and  (e)(3) 
of  this  section  while  fishing  for 
groundHsh  with  hook-and-line  gear  in 
the  BSAl,  in  the  COA,  or  in  waters  of 
the  State  of  Alaska  that  are  shoreward 
of  the  BSAl  and  the  COA. 

(2)  •  •  • 

(ii)  If  ofCal  is  discharged  while  gear  is 
being  set  or  hauled,  it  must  be 
discharged  in  a  manner  that  distracts 
seabirds  from  baited  hooks,  to  the  extent 
practicable.  The  discharge  site  on  board 
a  vessel  must  be  either  aft  of  the  hauling 


station  or  on  the  opposite  side  of  the 
vessel  from  the  hauling  station. 


(3)  For  a  vessel  greater  than  or  equal 
to  26  ft  (7.9  m)  LOA.  the  operator  of  that 
vessel  diascribed  in  paragraph  (e)(1)  of 
this  section  must  employ  one  or  more  of 
the  following  seabird  avoidance 
measures: 

•  •        •        •        • 

3.  In  §  679.42.  paragraph  (b)  is  revised 
to  read  as  follows: 

f  •79.42    UmltaMons  on  uee  of  OS  and  IFa 

•  •        •        •        • 

(b)  Gear.  (1)  IFQ  Fisheries  Halibut  IFQ 
must  be  used  only  to  harvest  halibut 
with  fishing  gear  authorized  in  §  679.2. 
Sablefish  fixed  gear  IFQ  must  not  be 
used  to  harvest  sablefish  with  trawl  gear 
in  any  IFQ  regulatory  area,  or  with  pot 
gear  in  any  IFQ  regulatory  area  of  the 
GOA. 

(2)  Seabird  avoidance  gear  and 
methods.  The  operator  of  a  vessel  using 
gear  authorized  at  §679.2  while  fishing 
for  IFQ  halibut  or  hook-and-line  gear 
while  fishing  for  IFQ  sablefish  must 
comply  with  requirements  for  seabird 
avoidance  gear  and  methods  set  forth  at 
§  679.24(e). 

•  •         •         •         • 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  971208296-7296-01;  LD. 
112097B1 

Qroundflsh  Flsheiy  of  the  Baring  Saa 
and  Aleutian  Islanda;  Rshariaa  of  ttia 
Exclusive  Ecorwmic  Zone;  Proposed 
1996  Harvest  Specifications  for 
Qroundflsh 

AQCNCV:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA). 
Commerce. 

ACTION:  Proposed  1998  harvest 
specifications  for  groundfish  and 
associated  management  measures; 
request  for  commenU. 


for  the  1908  fishing  year.  The  intended 
effect  of  this  action  is  to  conserve  and 
manage  the  groundfish  resources  in  the 
BSAl  and  to  provide  an  opportunity  for 
public  participation  in  the  annual 
groundfish  specification  process. 
DATES:  Comments  must  be  received  by 
January  12,  1998. 

ADDRESSES:  Comments  must  be  sent  to 
the  Assistant  Regional  Administrator. 
Sustainable  Fisheries  Division,  Alaska 
Region.  NMFS.  P.O.  Box  21668.  Juneau, 
AK  99802-1668.  Attn:  Lori  GraveL 

The  preliminary  1998  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  report,  dated  September  1997,  is 
available  from  the  North  Pacific  Fishery 
Management  Council.  West  4th  Avenue, 
Suite  306.  Anchorage,  AK  99510-2252 
(907-271-2809). 

FOR  FURTHER  INFORMATION  CONTACT 
Alan  Kinsolving  907-586-7228. 

SUPPI.EMENTARY  MFORMATION: 


NMFS  proposes  1998  harvest 
specifications,  prohibited  species 
bycatch  allowances,  and  associated 
management  measures  for  the 
groundfish  fishery  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAl).  This  action  is  necessary  to 
establish  harvest  limits  and  associated 
management  measures  for  groundfish 


Background 

Groundfish  fisheries  in  the  BSAl  are 
governed  by  Federal  regulations  at  50 
CFR  part  679  that  implement  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Island  Area  (FMP).  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
and  approved  by  NMFS  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 

The  FMP  and  implementing 
regulations  require  NMFS.  after 
consultation  with  the  Council,  to 
specify  annually  the  total  annual  catch 
(TAG)  for  each  target  species  and  the 
"other  species"  category,  the  sum  of 
which  must  be  within  the  optimum 
yield  (OY)  range  of  1.4  million  to  2.0 
million  metric  tons  (mt) 
(§679.20(a)(l)(i)).  Regulations  under 
§  679.20(c)(1)  further  require  NMFS  to 
publish  annually  and  solicit  public 
comment  on  proposed  annual  TACs. 
prohibited  species  catch  (PSC) 
allowances,  seasonal  allowances  of  the 
pollock  TAC.  and  amounts  for  the 
pollock  and  sablefish  Community 
Development  Quota  (CDQ)  reserve.  The 
proposed  specifications  set  forth  in 
tables  1-6  of  this  proposed  rule  satisfy 
these  requirements.  For  1998,  the  sum 
of  proposed  TAC  amounts  is  2,000,000 
mt  Under  §679.20(cK3),  NMFS  will 
publish  the  final  annual  specifications 
for  1998  after  considering  (1)  commenta 
received  within  the  comment  period 
(see  OAJES)  and  (2)  consultations  with 
the  Council  at  its  December  1997 
meeting. 

Section  679.20(c)(2)(ii)  require  that 
interim  specifications — one-fourth  of 
each  proposed  initial  TAC  (IT AC) 
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amount  and  apportionment  thereof,  one- 
fourth  of  each  proposed  PSC  allowance 
established  under  §679.21,  and  the  first 
seasonal  allowances  of  pollock — be 
established  effective  0001  hours  Alaska 
local  time  (A.l.t.).  January  1,  that  will 
remain  in  effect  until  the  effective  date 
of  the  1998  final  harvest  specifications, 
which  will  be  published  in  the  Federal 
Register.  Reflations  at  §  679.20(c)(2)(ii) 
do  not  provide  for  an  interim 
specification  either  for  sablefish  CDQ 
reserve  or  for  sablefish  managed  under 
the  Individual  Fishing  Quota 
management  plan.  Interim  TAC 
specifications  and  apportionmenta 
thereof  for  the  1998  fishing  year  are 
being  published  in  the  Rules  and 
Regulations  section  of  this  Federal 
Roister  volume. 

Propoaed  Acceptable  Biological  Catch 
(ABC)  and  TAC  Specifications 

The  proposed  ABC  and  TAC  for  each 
species  are  based  on  the  best  available 
biological  and  socioeconomic 
information.  The  Council,  its  Advisory 
Panel  (AP).  and  ite  Scientific  and 
Statistical  Committee  (SSC)  reviewed 
current  biological  information  about  the 
condition  of  groundfish  stocks  in  the 
BSAl  at  ita  September  1997  meeting. 
This  information  was  compiled  by  the 
Council's  BSAl  Groundfish  Plan  Team 
and  is  presented  in  the  preliminary 
1998  SAFE  report  for  the  BSAl 
groimdfish  fisheries,  dated  September 
1997.  The  Plan  Team  annually  produces 
such  a  document  as  the  first  step  in  the 
process  of  specifying  TACs.  The  SAFE 
report  contains  a  review  of  the  latest 
scientific  tmalyses  and  estimates  of  each 
species'  biomass  and  other  biological 
parameters,  as  well  as  summaries  of  the 
available  information  on  the  BSAl 
ecosystem  and  the  economic  condition 
of  groundfish  fisheries  off  Alaska.  From 
these  data  and  analyses,  the  Plan  Team 
estimates  an  ABC  for  each  species 
category.  The  preliminary  1998  SAFE 
report  will  be  ufnlated  to  include 
information  collected  during  the  1997 
resource  assessment  surveys.  Revised 
stock  assessments  will  be  made 
available  by  the  Plan  Team  in  November 
1997  and  hie  included  in  the  final  1998 
SAFE  report. 

The  proposed  ABC  amounts  adopted 
by  the  Council  for  the  1998  fishing  year 
are  based  on  the  best  available  scientific 
information,  including  projected 
biomass  trends,  information  on  assumed 
distribution  of  stock  biomass,  and 
revised  technical  methods  used  to 


calculate  stock  biomass.  The  proposed 
ABCs  also  are  based  on  new  definitions 
of  ABC  and  overfishing  that  were 
adopted  by  the  Council  as  Amendment 
44  to  the  FMP.  A  final  rule 
implementing  Amendment  44  was 
published  in  the  Federal  Register 
January  17,  1997  (62  FR  2656).  In 
general,  the  new  definitions  involve 
sophisticated  statistical  analyses  of  fish 
populations  and  are  based  on  a 
successive  series  of  six  levels,  or  tiers, 
of  reliable  information  available  to 
fishery  scientists.  In  1997,  the 
application  of  the  revised  definitions 
resulted  in  lower  exploitation  rates  and 
ABCs  for  most  species,  although 
biomass  estimates  generally  are 
unchanged.  Details  of  the  Plan  Team's 
.recommendations  for  preliminary  1998 
overfishing  and  ABC  amounts  for  each 
species  are  provided  in  the  preliminary 
1998  SAFE  report.  This  report  is 
'  available  from  the  Council  (see 
ADDRESSES).  At  ita  September  1997 
meeting,  the  Council's  SSC  reviewed  the 
Plan  Team's  preliminary 
recommendations  for  1998  ABC 
amounta.  The  SSC  concurred  in  the  Plan 
Team's  recommendations,  except  for 
pollock  in  the  Bogoslof  district.  For  this 
stock,  the  Plan  Team  had  recommended 
an  ABC  of  60,319  mt.  However,  the  SSC 
recommended  that  this  ABC  be  adjusted 
downwards  by  the  ratio  of  current 
estimated  biomass  (280,000  mt)  to  target 
biomass  (2.000.000  mt),  which  resulted 
in  an  SSC-recommended  ABC  of  8,400 
mt  The  Council  adopted  the  proposed 
overfishing  and  ABC  amounts 
recommended  by  the  SSC  (Table  1). 

Specification  and  Apportionment  of 
TAC  Amounta 

The  Coimcil  adopted  the  AP's 
proposals  for  the  1998  BSAl  TAC 
amounts.  For  each  species,  this  amoimt 
equals  the  lesser  of  either  the  1997  TAC 
or  the  SSC's  recommended  1908  ABC. 
NMFS  finds  that  the  recommended 
proposed  TAC  amounts  are  consistent 
with  the  biological  condition  of 
groundfish  stocks  as  adjusted  for  other 
biological  and  socioeconomic 
considerations,  including  maintaining 
the  total  TAC  within  the  required  OY 
range  of  1.4  million  to  2.0  million  mt 

Except  for  the  hook-and-line  and  pot 
gear  allocation  of  sablefish,  each 
species'  TAC  initially  is  reduced  by  15 
percent  to  establish  the  IT  AC  for  each 
species  (§  679.20(b)(l)(i)).  The  sum  of 
the  15-percent  amounta  is  the  reserve. 
One  half  of  the  pollock  TACs  placed  In 


reserve  is  designated  as  a  CDQ  reserve 
for  use  by  ClXi  participants 
(§  679.31(a)(1)).  The  remainder  of  the 
reserve  is  not  designated  by  species  or 
species  group,  and  any  amount  of  the 
reserve  may  be  reapportioned  to  a  target 
s]>ecies  or  the  "other  species"  category 
during  the  year,  providing  that  such 
reapportionmente  do  not  result  in 
ovei^shing. 

NMFS  anticipates  that  the  final  1998 
groundfish  specifications  will  include  a 
7.5  percent  CDQ  reserve  for  each 
groundfish  species  TAC  and  PSC  limit 
as  are  authorized  under  Amendment  39 
to  the  FMP.  A  proposed  rule  to 
implement  Amendment  39  was 
published  in  the  Federal  Register  on 
August  15, 1997  (62  FR  43866). 
Amendment  39  was  approved  by  NMFS 
on  September  12, 1997. 

On  November  13, 1997,  NMFS 
approved  Amendment  34  to  the  FMP. 
This  amendment  requires  that  up  to  2 
percent  of  the  TAC  for  Atka  Mackerel  in 
the  Eastern  Aleutian  Islands  District  and 
the  Bering  Sea  subarea  be  allocated  to 
the  jig  gear  fleet.  The  amount  of  this 
allocation  will  be  determined  annually 
by  the  Council  based  on  the  anticipated 
harvest  capacity  of  the  jig  gear  fleet  At 
ite  Jime  1997  meeting,  the  Council  noted 
ite  intent  to  allocate  1  percent  of  Atka 
Mackerel  TAC  in  the  Eastern  Aleutian 
Islands  District/Bering  Sea  subarea  to 
the  jig  gear  fleet  for  the  1998  fishing 
year.  A  proposed  rule  to  implement 
Amendment  34  was  published  in  the 
Federal  Register  on  September  22, 1997 
(62  FR  49464).  NMFS  anticipates  that  a 
final  rule  will  be  effective  prior  to  the 
1998  trawl  season  (January  20).  NMFS 
further  anticipates  that  the  final  1998 
specifications  will  allocate  1  percent  of 
the  Eastern  Aleutian  Islands  District/ 
Bering  Sea  subarea  Atka  mackerel  TAC 
to  jig  gear.  Based  on  a  proposed  TAC  of 
15,000  mt,  the  jig  gear  allocation  would 
be  150  mt 

Table  1  lista  the  proposed  1998  ABC, 
TAC,  and  ITAC  amoimte,  overfishing 
levels,  and  initial  apportionmenta  of 
groundfish  in  the  BSAL  The 
apportionment  of  TAC  amounts  among 
fisheries  and  setisons  is  discussed 
below.  These  proposed  specifications 
are  subject  to  change  as  a  result  of 
public  comment,  analysis  of  the  current 
biological  condition  of  the  groundfish 
stocks,  and  new  information  regarding 
the  fishery,  and  consultation  with  the 
Council  at  ite  December  meeting. 
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Table  1— Proposed  1998  Acceptable  Biological  Catch  (ABC).  Total  Allowable  Catch  (TAC).  Inctial  TAC 
(ITAC),  AND  Overfishing  Levels  of  Grounofish  in  the  Bering  Sea  and  Aleutian  islands  Area  ' 


Sp«cies< 

AfM 

ABC 

TAC 

rrAC»> 

OvofCitNno 

IMOI 

pnp^ „ 

Bermg  So*  (BS)  .:.   

1.130.000 

1.130.000 

960.500 

1.960.000 

Al«ii«i  Mwidi  (AO  

28.000 

28.000 

23.800 

38.000 

Bogoaiof  OMrtcl 

8.400 

1.000 

850 

22.800 

Pacilic  cod - 

maTT. „-„      .-.     .. 

306.000 

270.000 

229.500 

418.000 

Sabt«tah< 

1.306 

1.100 

466 

2.750 

Al  ..~~_ 

1.367 
66.700 

1.200 
86,700 

2S6 
56.685 

2.860 

Mkm  meckofol ~.... 

To«al ..-.    .- 

81.600 

Wmirn  Al 

Cm*^  Al                                         .     r 

32.200 

32.200 

27  370 

19.500 
15000 

19.500 
15000 

16.575 
12.750 

EaMom  AIAS  .    ™   ..._ — 

BSAI 

233.000 

230.000 

196.500 

330.000 

BSAI 

296.000 

97,186 

82.607 

427.000 

Tn«         

12.360 

9.000 

7.660 

25.100 

UW  ...w. 

B8.™   .^ 

Al         ^       .  , „ 

6.030 

5.126 

106.000 

2.970 
20.760 

2.525 

17.646 

a  ^mu  1  Am  iiifc    4^^  IfW^^f 

BSAI 

167.000 

FMtMw)  30le 

BSAI — .~       — 

101.000 

43.500 

36.975 

145.000 

Other  fMMt'           

BSAI          

97.500 
2.600 

50.750 
2.800 

43.136 
2.380 

150.000 

Pactic  ocean  poich ^.^.^ 

BS ^. 

5.400 

Al  Tow  „         

12J00 

12.800 

10.880 

25.300 

Woslom  Al - — 

6.390 

6.300 

5.432 

„,.... 

C«iMAI .                    

3.170 

3.170 

2.686 

EaMmAI_      ..      .. 

3.240 

3.240 

2.754 

.......».—.•—— 

Othnr  mrl  mrMWt*                            .,    . 

BS ■ 

1.060 

1.060 

889 

1.400 

Sharjxrfttn/Northom  

Al 

4.360 

4.360 

3.706 

5.610 

ShortrakBf/roughoyo 

Al  ...- ~. 

936 

936 

797 

1.2S0 

Ottier  rocMah ' - 

BS -.... 

373 

373 

317 

407 

Al  

714 

714 

607 

962 

B8AI...„    . —    

1.970 

1.970 

1.675 

2.620 

Odimnfdm* 

BSAI  „ 

25.800 

25.800 

21.930 

138.000 

ToW „ 

2.440.430 

2.000,000 

1.606.768 

3.960.339 

'  Amounts  are  In  moiric  ton*.  Tb***  amounts  apply  to  »i*  *nHr*  B*f<ng  S*a  (BS)  and  Al*uli*n  latond*  (Al)  area  unl*ss  othwwl**  apedtad. 
.Xh  m*  axception  o(  poMock.  and  tor  the  purpose  ol  ttteee  speciiclton*.  8>e  BS  includes  the  Bogoelol  District 

'Except  tor  (he  portton  of  the  sebtelish  TAC  altocated  to  hook-araHine  and  poi  gear.  15  percent  ol  each  TAC  i*  put  Mo  •  resarve.  The  ITAC 
tar  each  apebes  is  the  remainder  ol  the  TAC  after  the  subtacHon  ol  «waa  raaewse.  One  HaM  ol  the  anwurt  ol  the  potock  TACs  placed  in  re- 
serve, or  75  percent  ol  the  TAC*.  is  designated  as  a  CDQ  raaarv*  tor  ua*  by  COO  participants  (sea  {679.31(a)(1)). 

sTwerty  percent  ol  the  sabMtoh  TAC  altocated  to  hook-and-tine  gear  or  pol  oaar  is  resented  tor  wee  by  CDO  participants  (see  §679.31(c)). 


Regulations  at  S679.20(b)(1)  do  not  provide  tor  the  esftoishment  ol  an  ITAC 


hook-and^irte  and  pol  gear  atocation  tor  sablefish.  The 


'ReouMons  i 
proporBons:  BS 
75  paroant 


ITAC  tor  sabWtoh  reflected  in  table  1  is  tor  trawl  gear  only. 

at  §679.20(a)(4)  require  saUeltoh  TACs  tor  BSAI  subareas  be  divided  beteieen  trawl  and  hook-and-lina^  gear  in  the  tolowing 
BS  aubvee—  Irawi  geer  50  percent,  hook-and-line^pot  gear  50  parcwit:  Al  subarea    trawl  gear  25  percent.  hook-end^ine/po( 

•'marllaMlah"  ycludsa  aM  naMish  apectes  except  tor  Pacilic  haibul  (a  prehi>liad 
Rn  sole,  and  arrowtoottt  flounder. 

*  vjiner  rea  rocMisn   irtouoes  anonraRar,  rouBiaya, 

'"Other  rockfteh-  nctodes  al  gsbaaOe  and  Ssft 
rougheye. 


),  flalhaad  sola,  Greenland  turbol.  rock  sole,  yeHow- 


aaoept  for  Paoic  ocean  peicb.  sharpchirt.  northern,  shortiaker.  wA 


•\>i^ 


eulachon. 


Seasonal  Allowances  of  Pollock  TACs 

Under  §679.20(a)(5j(iMA).  the  pollock 
ITAC  for  each  subarea  or  district  of  the 
BSAI  is  divided  into  two  seasonal 
allowances.  The  first  allowance  is  made 
available  for  directed  fishing  from 
January  1  to  April  15  (roe  season),  and 
the  second  allowance  is  made  available 
from  September  1  until  November  1 
(non-roe  season).  The  Council  proposed 
that  the  seasonal  allowances  for  the 
Bering  Sea  pollock  roe  and  non-roe 
seasons  be  specified  at  45  percent  and 
55  percent  of  the  ITAC  amounts, 
respectively  (Table  2).  As  in  past  ]rears.  ' 
the  pollock  TAC  amounts  specified  for 


the  Aleutian  Islands  subarea  and  the 
Bogoslof  District  would  not  be 
seasonally  spportioned  and  the  entire 
ITAC  would  be  made  available  January 

When  specifying  seasonal  allowances 
of  the  pollock  TAC.  the  Council  and 
NMFS  considered  the  factors  specified 
in  section  14.4.10  of  the  FMP.  A 
discussion  of  these  fsctors  relative  to  the 
roe  and  non-roe  seasonal  allowances 
was  presented  in  the  proposed  1995 
specincations  for  BSAI  groundfish  (59 
FR  64383.  December  14.  1994).  At  this 
time,  the  Ck>uncirs  findings  are 
unchanged  frtim  those  set  forth  for  1995, 


given  that  the  relative  seasonal 
allowances  are  the  same. 

Apportionment  of  the  Pollock  TAC  to 
dw  Inahore  and  Ofibhore  Components 

Section  679.20(a)(6)(i)  requires  that 
the  proposed  pollock  ITAC  amounts 
specified  for  the  BSAI  be  allocated  35 
percent  to  vessels  catching  pollock  for 
processing  by  the  inshore  component 
and  65  percent  to  vessels  catching 
pollock  for  processing  by  the  offshore 
component.  Definitions  of  these 
components  are  found  at  §  679.2.  The 
proposed  1998  ITAC  specifications  are 
consistent  with  these  requirements 
(Table  2). 
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TABLE  2.-PROPOSED  SEASONAL  ALLOWANCES  OF  THE  INSHORE  AND  OFFSHORE  COfUPONENT  ALLOCATIONS  OF  POLLOCK 

TAC  Amounts  ' 


Sutiaraa  and  Component 


Bering  Sea 

Inshore 

Offshore 

Aleutian  Islaixto 

Inshore 

Offshore , 

Bogostof  District 

InsfKire 

Offshore , 


TAC 


1.130,000 


28.000 


1.000 


ITAC 


960.500 

336.175 

624,325 

23.800 

8.330 

15.470 

850 

296 

553 


'  Based  on  an  offshore  component  allocation  of  0.65  (ITAC)  and  on  an  inahore  comoonent  ^oc^ion  al  n  ^«i  iitati 
l^iHaH^J  ^'°^  '^^  iS-based  on  a  45/55  split  (roe=45>eroentr  ^^^  ""^^onent  atocakon  of  0^  (ITAC). 
^September  1  until  November  1— based  on  a  45/55  spin  (non-roe  equals  55  percent). 


Roe 
son2 


432225 

151.279 

280.946 

23.800 

8.330 

15.470 

850 

290 

563 


Norvroe 

|3 


528.275 
184.896 
343.379 


ApportioBnMBt  of  tiw  PoUeck  TAC  to 
die  Weatem  Alaaka  Conuniwity 
Development  Quota 

Section  67g.31(a)(l)  requires  that  one- 
half  of  the  pollock  TAC  placed  in  the 
reserve  for  each  subarea  or  district,  or 
7.5  percent  of  each  TAC.  be  assigned  to 
a  CDQ  reserve  for  each  subarea  or 
district.  The  proposed  1998  CDQ  reserve 
amounts  for  each  subarea  are  as  follows: 


BSAI  subarea 


Bering  Sea 

Aleutian  Islands 

Bogostof  

Total 


Poltock 
COQ 
(MT) 


84.750 

2.100 

75 

86.925 


Under  regulations  governing  the  CDQ 
program  at  §  679.30,  NKfFS  may  allocate 
the  1998  pollock  CDQ  reserves  to 
eligible  Western  Alaska  communities  or 
groups  of  communities  that  have  an 
approved  community  development  plan 
(CI)P).  NMFS  has  approved  six  CDPs 
and  associated  percentages  of  the  CDQ 


reserve  for  each  CDP  recipient  for  1996- 
98  (60  FR  66516,  December  22.  1995). 
As  with  the  pollock  ITAC,  the  Council 
recommended  that  the  CeIq  pollock 
reserve  be  seasonally  apportioned  so 
that  no  more  than  45  percent  of  a  CDP's 
1998  Bering  Sea  pollock  allocation  may 
be  harvested  during  the  pollock  roe 
season.  January  1  through  April  15.  Up 
to  100  percent  of  a  CDP's  1998  Aleutian 
Islands  or  Bogoslof  District  pollock 
allocation  could  be  harvest^  during 
this  time  period. 

Allocation  of  the  Pacific  Cod  TAC 

Under  §  679.20(aK7),  2  percent  of  the 
Pacific  cod  ITAC  is  allocated  to  vessels 
using  jig  gear,  51  percent  to  vessels 
using  hook-and-line  or  pot  gear,  and  47 
percent  to  vessels  using  trawl  gear.  The 
portion  of  the  Pacific  cod  TAC  allocated 
to  trawl  gear  is  further  allocated  50 
percent  to  catcher  vessels  and  50 
percent  to  catcher  processor  vessels 
(§679.20{a)(7)(i){B)).  The  Council 
proposes  to  continue  the  1997  seasonal 
allowances  of  the  portion  of  the  Pacific 
cod  TAC  allocated  to  the  hook-and-line 


and  pot  gear  fisheries.  The  seasonal 
allowances  are  authorized  under 
§679.20(a)(7){iv)  and  are  intended  to 
provide  for  the  harvest  of  Pacific  cod 
when  flesh  quality  and  market 
conditions  are  optimum  and  Pacific 
halibut  bycatch  rates  are  low.  The 
Council's  recommendations  for  seasonal 
apportionments  are  based  on  (1) 
seasonal  distribution  of  Pacific  cod 
relative  to  prohibited  species 
distributions,  (2)  variations  in 
prohibited  species  bycatch  rates  in  the 
Pacific  cod  fisheries  throughout  the 
year,  and  (3)  economic  efSects  of 
seasonal  allowances  of  Pacific  cod  on 
the  hook-and-line  and  pot  gear  fisheries. 
Table  3  lists  the  propo^  1998 
allocations  and  seasonal 
applortionments  of  the  Pacific  cod  ITAC 
Consistent  with  §  679.20(a)(iv)(C),  the 
Coimcil  has  proposed  that  any  portion 
of  the  first  seasonal  allowance  Uiat  is 
not  harvested  by  the  end  of  the  first 
season  would  become  available  on 
September  1,  the  beginning  of  the  third 
season. 


TABLE  3.— 1998  Gear  Shares  and  Seasonal  Apportionments  of  the  BSAI  Pacific  Cod  Initial  ITAC 


Gear 


Jig  

Hook-&-line/pot  gear 


Trawl  gear 

Cateher  vessel  (50%) 

Catoher/processor  (50%) 


Total 


Percent 
TAC 


2 

51 


47 


Share  ITAC 
(mt) 


4.590 
117.045 


107.865 
53.933 
53.933 


100 


Seasonal  apportionment  ^ 


Date 


Jan  1-Dec31 
Jan  1-Apr  30  . 
May  1-Aug  31 


Jan  1-Dec  31 


229.500 


Percent 


Amount 


100 

4,590 

73 

85.443 

a 

26.920 

4 

4.682 

100 

107.865 

appJZ/i^^TthKfnS  ^^1,^:^'  ""^  ""  ^"^^-^  '^''^  ^  ^  ^^^  "x^  hook-and^ine  or  pot  gear  fishery  wouW  be  ra- 
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Seblafish  Gear  Allocation  and  CDQ 
Allocatioiis  for  Sablefiah 

Section  679.20(a)(4)  requires  that  the 
sablefiah  TACs  for  the  BSAI  subareas  be 
divided  between  trawl  and  hook-aod> 
line/pot  gear  types.  Gear  allocations  of 


TACs  are  established  in  the  following 
proportions:  Bering  Sea  subarea — trawl 
gear  50  percent,  hook-and-line/pot  gear 
50  percent:  and  Aleutian  Islands 
subarea — trawl  gear  25  percent,  hook- 
and-line/pot  gear  75  percent.  In 
addition,  regulations  under  §  679.31(c) 


require  NMFS  to  withhold  20  percent  of 
the  hook-and-line  and  pot  gear  sablefish 
allocation  as  sablefish  CDQ  reserve. 
Gear  allocations  of  the  proposed 
sablefish  TAG  and  CE>Q  reserve  amounts 
are  specified  in  Table  4  as  follows: 


Table  4.— 1998  Gear  Shares  and  CDQ  Reserve  of  BSAI  Sablefish  TACS 

Subarea  and  gear 

Parcamot 
TAC 

Share  of 
TAC(mt) 

Initial  TAC 

COQra- 
eorve 

Bering  Saa: 

■Ttwt* 

Hook-and-lina^xM  ( 

^^^7                                                                                                                      

SO 

SO 

560 

560 

468 

N/A 

N^A 
110 

ToM 

....... — ... 

1.100 

468 

110 

Aiaullwi  Wanda; 

Tra««( 

25 
7f 

900 

900 

256 

WA 

N/A 

laar  » 

180 

TtHii  



1,200 

256 

180 

'  Except  lor  the  sablelish  txMk-and-line  and  pot  gear  allocation.  15  percent  of  TAC  la  apportiorted  to  reserve.  The  ITAC  is  the  remainder  o(  the 
TAC  aflar  the  subtraction  of  these  reearvaa. 

>For  the  portion  of  the  sabtelieh  TAC  alocatad  to  vessels  using  hook-and^ine  or  pot  gear.  20  percent  ol  the  allocated  TAC  is  reserved  for  use 
by  COQ  p^idp^ita.  Section  679.20(b)(1)  does  not  provide  tor  the  estabtiahment  of  an  ITAC  for  isblslsh  atocated  to  hoott-and-lina  or  pot  gear. 


Under  regulations  governing  the 
sablefish  CDQ  program  at  subpart  C  of 
part  679.  NMFS  may  allocate  the  1998 
sablefish  CDQ  reserve  to  eligible 
Western  Alaska  communities  or  groups 
of  communities  that  have  an  approved 
CDP.  However.  CDPs  have  not  been 
approved  for  1998.  The  State  of  Alaska 
consulted  with  the  Council  at  its 
September  meeting  and  recommended 
CDPs  and  the  associated  allocatioiu  of 
sablefish  CDQ  reserve.  If  NMFS 
approves  the  recommended  CDPs,  a 
notice  of  the  decision  will  be  published 
in  the  Federal  Ragister.  prior  to  the 
publication  of  the  final  specifications. 

Allocatloa  of  Prohibilad  Speciea  Calch 
(PSC)  Limits  for  Crab.  Halibut,  and 
Herring 

PSC  limito  for  halibut  are  set  forth  at 
§679.21  (e)(l)(iii).  For  the  BSAI  trawl 
fisheries,  the  limit  is  3.775  mt  mortality 
of  Pacific  halibut  (^679.21(e)(l)(iii))and 
for  non-trawl  fisheries,  the  limit  is  900 
mt  mortality  (§  679.21(e)(2)).  PSC  limiU 
for  crab  and  herring  are  annually 
specified  based  on  abundance  and 
spawning  biomass. 

For  1998,  the  PSC  limit  of  red  king 
crab  in  Zone  1  for  trawl  vessels  is 
100.000  crab  based  on  the  criteria  set 
out  at  §679.21(e)(l)(i).  The  number  of 
mature  female  red  king  crab  is  estimated 
to  be  above  the  threshold  of  8.4  million 
animals,  and  the  effective  spawning 
biomass  is  estimated  to  be  greater  than 
14.5  million  lbs  (6.577  mt)  but  less  than 
55  million  lbs  (24.948  mt) 
(§  679.2  l(e)(l)(i)(B)). 


The  1998  C.  bairdi  PSC  limit  is 
750.000  animals  in  Zone  1  and  2.1 
million  animals  in  Zone  2.  These 
numbers  are  based  on  the  criteria  set  out 
at  §679.21(e)(l)(ii).  In  Zone  1.  C.  bairdi 
abundance  is  estimated  at  over  150 
million  to  270  million  animals 
(§e79.21(eKl)(ii)(A)(2)).  hi  Zone  2.  C. 
bairdi  abundance  is  estimated  at  over 
175  million  to  290  million  animals 
(S679.21(e)(l)(ii)(BK2)). 

NMFS  approved  Amendment  40  to 
the  FMP  on  October  15.  1997.  This 
amendment  establishes  a  PSC  limit  for 
C.  opilio  crab  based  on  annual 
abundance  of  crab  as  indicated  by  trawl 
surveys.  NMFS  anticipates  that 
regulations  implementing  Amendment 
40  will  be  published  and  effective  by 
mid-December  1997.  Based  on  the 
proposed  rule  (62  FR  43307,  August  13, 
1997).  the  1998  C.  opilio  PSC  limit 
would  be  established  at  0.1133  percent 
of  the  1997  Bering  Sea  C.  opilio  crab 
abundance,  or  4.654.000  crab. 

The  PSC  limit  of  Pacific  herring 
caught  while  conducting  any  trawl 
operation  for  groundfish  in  the  BSAI  is 
1  percent  of  the  aimual  eastern  Bering 
Sea  herring  biomass(§679.21(e)(l)(iv]). 
NMFS's  bmt  estimate  of  1998  herring 
biomass  is  157.900  mt.  This  amount  was 
derived  using  1996  survey  data  and  an 
age-structured  biomass  projection  model 
developed  by  the  Alaska  Department  of 
Fish  and  C^ame  (ADFftG).  Therefore,  the 
proposed  herring  PSC  limit  for  1998  is 
1,579  mt.  This  value  is  subject  to 
change,  pending  an  updated  forecast 
analysis  of  1997  herring  survey  data  that 
will  be  presented  to  the  Council  by  the 


ADFftG  during  the  C^ouncil's  December 
1997  meeting. 

Section  679.21(e)(3)  authorizes  the 
apportionment  of  each  trawl  PSC  limit 
into  PSC  allowances  for  seven  specified 
trawl-fishery  categories.  Section 
679.21(e)(4)(ii)  further  authorizes  the 
apportionment  of  the  non-trawl  halibut 
PSC  limit  among  five  non-trawl  fishery 
categories.  The  fishery  bycatch 
allowances  for  the  trawl  and  non-trawl 
fisheries  are  listed  in  Table  5. 

The  fishery  bycatch  allowances  listed 
in  table  5  reflect  the  recommendations 
made  to  the  Ck>uncil  by  its  AP.  These 
recommendations  are  unchanged  from 
those  specified  for  1997.  The 
justification  for  these  allowances  is 
discxissed  in  the  publication  of  the  final 
1997  specifications  (62  FR  7168, 
February  18,  1997).  Because  NMFS 
action  on  Amendment  40  and  its 
implementing  rule  had  not  been 
finalized  at  the  time  of  the  September 
1997  Council  meeting,  the  Ckiuncil  did 
not  propose  to  apportion  the  proposed 
C.  opilio  PSC  limit  among  trawl  fishery 
categories.  The  (Council  is  expected  to 
do  so  at  its  December  1997  meeting. 

Section  679.21(e)(4)(ii)  authorizes  the 
exemption  of  specified  non-trawl 
fisheries  from  the  halibut  PSC  limit  As 
in  past  years,  the  Council  proposes  to 
exempt  the  1998  pot  gear,  jig  gear,  and 
sablefish  hook-and-line  gear  fishery 
categories  from  halibut  bycatch 
restrictions. 

The  Cx)uncil  proposed  that  the  pot 
and  jig  gear  fisheries  be  exempt  inva 
halibut-bycatch  restrictions  because 
these  fisheries  use  selective  gear  types 
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that  experience  low  halibut  bycatch 
mortality.  Between  January  1997  and 
September  1997,  the  groundfish  pot  gear 
fishery  was  responsible  for  an  estimated 
halibut  bycatch  mortality  of  about  12 
mt.  The  jig  gear  fleet  comprises  of 
vessels  less  than  60  ft  (18.3  m)  length 
overall  that  are  exempt  from  observer 
coverage  requirements.  As  a  result,  no 
observer  data  are  available  on  halibut 
bycatch  in  the  BSAI  jig  gear  fishery. 
Nonetheless,  the  selective  nature  of  this 
gear  type  and  the  relatively  small 
amount  of  groundfish  harvested  with  jig 
gear  likely  results  in  a  negligible  amount 
of  halibut  bycatch  mortality. 


As  in  past  years,  the  Ckiimcil 
recommended  that  the  sablefish 
Individual  Fishing  Quota  (IFQ)  fishery 
be  exempt  from  halibut  bycatch 
restrictions  because  of  the  sablefish  and 
halibut  IFQ  program  (subpart  D  of  part 
679).  The  IFQ  program  requires  legal- 
sized  halibut  to  be  retained  by  vessels 
using  hook-and-line  gear  if  a  halibut  IFQ 
permit  holder  is  aboard.  In  1995,  about 
36  mt  of  halibut  discard  mortality  was 
estimated  for  the  sablefish  IFQ  fishery. 
A  similar  estimate  for  the  1996  or  1997 
fishery  has  not  been  calculated. 

Section  679.21(e)(5)  authorizes 
NMFS,  after  consultation  with  the 


Council,  to  establish  seasonal 
apportionments  of  prohibited  species 
bycatch  allowances.  At  its  September 
1997  meeting,  the  Ck)uncil  adopted  the 
AP's  recommendation  to  propose 
seasonal  apportionments  of  the  trawl 
bycatch  allowances  only  for  halibut 
bycatch  specified  for  the  rockfish  trawl 
fishery.  The  intent  of  this  proposal  was 
to  reduce  halibut  bycatch  during  the 
first  quarter  when  it  is  the  highest 
NMFS  anticipates  the  (Council  will 
consider  additional  seasonal 
apportionments  during  its  December 
1997  meeting. 


TABLE  5.— PROPOSED  1998  PROHIBITED  SPECIES  BYCATCH  ALLOWANCES  FOR  THE  BSAI  TRAWL  AND  NON-TRAWL 

Fisheries 


Trawl  fishers 


Prohibited  species  and  zone 


Yellowfin  sole 

Rock  sole/oth.nat/nat  sole  *  .. 
Turtx>t/sablefish/arrowtooth  ^ 
Rockfish  

Jan.  1-*ter.  31  

Apr.  1-Oec.  31  

Pacific  cod  

Midwater  pollock 

Pollock/Atka/other3 


TOTAL  TRAWL 

Norv4rawl  fisheries: 

Pacific  cod  

Other  norvtrawl 

GrourxJfish  pot  &  jig  ... 
Sablefish  hook  &  line  . 


Halibut  mor- 
tality (mt) 


930 
795 

0 
100 

0 

100 

1,600 


Herring  (mt) 
BSAI 


267 


350 


Total  norvTrawl  ... 


3,775 

840 
80 
(*) 
(-) 


900 


Red  King 

Crab(ariH 

mats)  zorw 

1^ 


10.000 
75,000 


C.  bairdi  (animals) 


Zonel^ 


20 

1.142 
143 


1.579 


'  Rock  sole,  flathead  sole,  and  other  flatfish  fishery  category. 

'Greenland  turtxrt.  arrowtooth  flounder,  and  sa6lefish  fishery  category 

3  Pollock  other  than  mkfwater  pdkx*.  Atka  mackerel,  and  "other  species"  Sshery  category. 

cXOfTipi. 


7.500 
7.500 


100,000 


276,316 
296.052 


133,224 
44.408 


Zone2i 


750,000 


1.071.000 

357,000 

0 

7.000 


195,000 
470.000 


2.100.000 


To  monitor  halibut  bycatch  mortality 
allowances  and  apportionments,  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  will  use 
observed  halibut  bycatch  rates,  assumed 
mortality  rates,  and  estimates  of 
groundfish  catch  to  project  when  a 
fishery's  halibut  bycatch  mortality 
allowance  or  seasonal  apportioimient  is 
reached.  The  Regional  Administrator 
monitors  the  fishery's  halibut  bycatch 
mortality  allowances  using  assumed 
mortality  rates  that  are  based  on  the  best 
information  available,  including 
information  contained  in  the  aiuiual 
SAFE  report. 

The  Council  proposed  that  the 
assumed  halibut  mortality  rates 
developed  by  staff  of  the  International 
Pacific  Halibut  Commission  (IPHC)  for 
the  1997  BSAI  groundfish  fisheries  be 


rolled  over  for  purposes  of  monitoring 
halibut  hycatch  allowances  established 
for  1998.  The  justification  for  these 
mortality  rates  is  discussed  in  the 
February  18,  1997,  publication  of  the 
1997  final  specifications  (62  FR  7168). 
NMFS  notes  that  the  assumed  halibut 
mortality  rate  for  the  hook-and-line  gear 
fishery  for  Pacific  cod  was  adjusted  in 
mid-1997  from  11.5  percent  to  12 
percent  as  a  result  of  updated  analyses 
provided  by  the  IPHC.  NMFS  proposes 
to  use  the  12-percent  rate  in  1998.  The 
proposed  mortality  rates  listed  in  Table 
6  are  subject  to  change  pending  the 
results  of  an  updated  analysis  on  halibut 
mortality  rates  in  the  groundfish 
fisheries  that  IPHC  staff  is  scheduled  to 
present  to  the  Council  at  the  Council's 
December  1997  meeting. 


Table  6.— Proposed  assui^ed  Pa- 
cific Halibut  mortality  Rates 
for  THE  BSAI  Fisheries  During 
1998 


Fishery 


Hook-and-line  gear  fisheries: 

Rockfish , 

Pacific  cod 

Greenland  turtx>t  

Sablefish 

Trawt  gear  fisheries: 

Midwater  pollock  .„. 

Non-pelagic  pollock 

Yellowfin  sole 

Rock  sole  

Flathead  sole „ 

Other  flatfish 


A»- 

sumed 
mortality 
(per- 
cent) 


15 
12 
11 
29 

79 
76 
79 
73 
65 
65 
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Table  6.— F»roposed  assumed  Pa- 
OFic  haubut  mortauty  Rates 
FOR  THE  BSAI  Fisheries  During 
1998— Continued 


Rockfish  .... 
Pacific  cod 

■ 

Iturtwt 

0«hw  mrncimZ""'"'"""! 
Pot  OMT  MwrlM  PacMc  ood 


(per- 
oant) 


72 
68 

73 
06 
66 
23 
68 
10 


Thi«  action  is  authorized  under  50 
CFR  679  and  is  exempt  from  review 
under  E.O.  12866. 

A  draft  environmental  assessment 
(EA)  on  the  allowable  harvest  levels  set 
forth  in  the  final  1998  SAFE  Report  will 
be  available  for  public  review  at  the 
Dacaniber  1997  Council  meeting.  After 
the  December  meeting,  a  final  EA  will 
be  prepared  on  the  final  TAC  amounts 
recommended  by  the  Council. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  made  the 
following  certification  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA)  that 
these  proposed  specifications,  if 
adopted,  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  as  follows: 

The  Small  Business  Administratioa  has 
defined  all  ftsh-harvesting  or  hatchery 
businassat  that  are  independently  owned  and 
operated,  not  dominant  in  their  field  of 
opetation.  with  annual  receipts  not  in  axoasa  * 
of  $3,000,000  as  small  businesses. 
Additionally,  seafood  processors  with  500 
employees  or  fewer,  wholesale  industry 
members  with  100  employees  or  fewer,  not- 
for-profit  enteq>rises,  and  government 
lurisdictions  with  a  populations  of  50.000  or 
less  are  considered  small  entities.  NMFS  has 
determined  that  a  "substantial  number"  of 
small  entities  would  generally  be  20  percent 
of  the  total  univeiae  of  small  entities  affected 
by  the  regulation.  A  regulation  would  have 
a  "significant  economic  impact"  on  these 
small  entities  if  it  reduced  annual  gross 
revenues  by  more  than  5  percent,  increased 
total  costs  of  production  by  more  than  5 
percent,  or  resulted  in  compliance  costs  for 
small  entities  that  are  at  least  10  percent 
higher  than  compliance  costs  as  a  percent  of 
sales  for  large  entities.  NMFS  typically 
assumes  that  all  catcher  vessels  participating 
in  the  Alaska  groundfish  fisheries  are  "small 
entities"  for  purposes  of  the  Regulatory 
Flexibility  Act  (RFA). 

Based  on  the  number  of  vessels  that  caught 
groundfish  in  1996,  the  number  of  fixed  gear 


and  trawl  catcher  vessels  expected  to  be 
operating  as  small  entities  in  the  1998  Bering 
Sea  and  Aleutian  Islands  groundfish  fishery 
is  410.  Ail  participanU  in  the  BSAI 
groundfish  fisheries,  including  small  entities, 
couid  be  affected  by  the  harvest  limits 
astabUahad  in  the  1086  ^ecillGations.  Thus. 
a  subatantial  number  of  small  mitities  would 
likely  be  affected  by  theee  proposed 
spacifiratiotis. 

No  dMOfSS  in  Um  1098  TACs  are  proposed 
relative  to  the  1997  TACs.  Further,  no 
significant  changes  in  the  socioeconomic 
condition  of  tba  BSAI  groundfish  fishery 
have  occurred  or  an  anticipated  that  could 
afbct  the  economic  impact  on  small  entities 
of  the  1998  specifications.  Any  changes  in 
final  TAC  amounts  for  specific  species  that 
may  be  raconunended  by  tbm  Countdl  at  its 
December  1997  meeting  likely  %vould  not 
have  a  significant  economic  impact  given 
that  the  Alaska  groundfish  fishing  fleet  is 
accustomed  to  shifting  effort  among 
alternative  species  and  management  areas  in 
response  to  changes  in  TAC  between  years 
and  inseason  closures. 

Based  on  1996  data  presented  in  the 
preliminary  1998  SAF^  report  dated 
September  1997  (See  A00RCS8ES).  the  toUl 
exvessel  value  of  tlie  BSAI  groundfish  fishery 
is  estimated  at  $413.1  million.  These 
revenues  are  shared  among  small  and  large 
sector  entities.  Based  on  the  proposed 
specifications,  the  value  of  the  BSAI  fishery 
is  expected  to  remain  at  approximately  this 
level  %vith  no  significant  allocation  shifts 
between  sectors.  Thus,  based  on  the  SAFE 
report  and  the  existence  of  no  significant 
intervening  changes,  it  is  unlikely  that  the 
proposed  specifications  would  have  a 
significant  economic  impact  on  small 
entities.  For  the  reasons  presented  above, 
these  revenues  are  not  expected  to  cliai^ 
significantly  within  either  sector.  This 
assessment  will  be  reviewed  again 
subsequent  to  the  Council's  final 
recommendations  for  1998  TAC  amounts. 
These  final  recommendations  will  be  based 
on  new  information  on  the  status  of  BSAI 
groundfish  stocks  that  currently  is  not 
available.  If  the  Council  recommends 
significant  changes  to  the  proposed 
specifications,  the  potential  economic 
impacts  on  small  entities  will  be  reevaluated. 

Therefore,  an  initial  regulatory 
flexibility  analysis  was  not  prepared. 

AnlltDrity:  16  U.S.C  773  et  seq.,  1801  ef 
esq.  and  3631  at  teq. 

Dated:  December  9, 1997. 
Gary  C  Matlock. 

Acting  Assistant  Administrator  For  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  97-32681  Filed  12-12-97;  8:45  ami 
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DEPARTMEKT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

50  CFR  Part  679 

[Docket  No.  97120e297-7297-«1:  LO. 
112O07A] 

Oroundfish  Flehery  of  tl*e  Quif  of 
Alaaka;  riaheriaa  of  the  Exchishfe 
Economic  Zone;  fVopoaed  1996 
Harveet  Specifications  for  Qroundflah 

A08ICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  1998  harvest 
specifications  for  groundfish  and 
associated  management  measures; 
request  for  comments. 


NMFS  proposes  1998  harvest 
specifications  for  groundfish,  reserves 
and  apportionment  thereof.  Pacific 
halibut  prohibited  species  catch  (PSC) 
limits,  and  associated  management 
measures  for  the  groundfish  fishery  of 
the  Gulf  of  Alaska  (GOA).  This  action  is 
necessary  to  establish  harvest  limits  and 
associated  management  measures  for 
groundfish  the  1998  fishing  year.  The 
Intended  efi^ect  of  this  action  is  to 
conserve  and  manage  the  groundfish 
resources  in  the  GOA  and  to  provide  an 
opportunity  for  public  participation  in 
the  annual  groundfish  specification 
process. 

DATES:  Conoments  miut  be  received  by 
January  14, 1998. 

AOORESSCS:  Comments  must  be  sent  to 
the  Assistant  Regional  Administrator, 
Sustainable  Fisheries  Division,  Alaska 
Region.  National  Marine  Fisheries 
Service.  P.O.  Box  21668.  Juneau.  AK 
99802-1668,  Attn:  Lori  Gravel. 
The  preliminary  1998  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  Report,  dated  September  1997. 
is  available  from  the  North  Pacific 
Fishery  Management  Council,  605  West 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252  (907-271-2809). 
ron  RiRTHER  MfORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 

SUPPLEMBITARY  INFORMATKM: 

Background 

Groundfish  fisheries  in  the  GOA  are 
governed  by  Federal  regulations  at  50 
CFR  part  679  that  implement  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP). 
The  FMP  was  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  and  approved  by  NMFS  imder 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
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The  FMP  and  implementing 
regulations  require  NMFS.  after 
consultation  with  the  Council,  to 
specify  aiuually  the  total  allowable 
catch  (TAC)  for  each  target  species  and 
the  "other  species"  category,  the  sum  of 
which  must  be  within  the  optimum 
yield  (OY)  range  of  116.000  to  800,000 
metric  tons  (mt)  (§679.20  (a)(l)(ii)). 
Section  679.20(c)(1)  further  requires 
NMFS  to  annually  solicit  public 
comment  on  proposed  annual  TACs  and 
publish  halibut  PSC  amounts,  seaisonal 
allowances  of  pollock,  and  inshore/ 
offshore  Pacific  cod.  The  proposed 
specifications  set  forth  in  Tables  1-6  of 
this  action  satisfy  these  requirements. 
For  1998.  the  stmi  of  the  proposed  TAC 
amounts  is  309.715  rat.  Under 
S  679.20(c)(3).  NMFS  will  publish  the 
final  specifications  for  1998  after 
con-ide-ing  (1)  comments  received 
wit>.in  the  comment  period  (see  DATES), 
and  (2)  consultations  with  the  Council 
at  its  December  1997  meeting. 

Section  679.20(c)(2)(i)  requires  that 
interim  specifications — one-fourth  of 
each  proposed  TAC  and  apportionment 
thereof  (not  including  the  reserves'  and 
the  first  seasonal  allowance  of  pollock), 
one-fourth  of  the  proposed  halibut  PSC 
amounts,  and  the  proposed  first 
seasonal  allowance  of  pollock — be 
established  effective  0001  hours,  Alaska 
local  time  (A.l.t.)  January  1,  that  will 
remain  in  effect  until  the  effective  date 
of  by  the  final  1998  harvest 
specifications,  which  will  be  published 
in  the  Federal  Reeister. 

NMFS  is  publishing,  in  the  Rules  and 
Regulations  section  of  this  Federal 
Register  volimie,  interim  TAC 
specifications  and  apportionments 
thereof  for  the  1998  fishing  year  that 
will  become  effective  0001  hours,  A.l.t. 
January  1.  1998,  and  remain  in  effect 
until  superseded  by  the  final  1998 
harvest  specifications.  Proposed 
Acceptable  Biological  Catch  (ABC)  and 
TAC  Specifications 

The  proposed  ABC  and  TAC  for  each 
species  are  based  on  the  best  available 
biological  and  socioeconomic 
information.  The  Council,  its  Advisory 
Panel  (AP),  and  its  Scientific  and 
Statistical  Committee  (SCC)  reviewed 
current  biological  information  about  the 
condition  of  groundfish  stocks  in  the 
GOA  at  their  September  1997  meeting. 
This  information  was  compiled  by  the 
Council's  GOA  Plan  Team  and  is 
presented  in  the  preliminary  1998  SAFE 
report  for  the  GOA  groimdfish  fisheries, 
dated  September  1997.  The  Plan  Team 
annually  produces  such  a  document  as 
the  first  step  in  the  process  of  specifying 
TACs.  The  SAFE  report  contains  a 
review  of  the  latest  scientific  analyses 
and  estimates  of  each  species'  biomass 


and  other  biological  parameters,  as  well 
as  simamaries  of  the  available 
-  information  on  the  GOA  ecosystem  and 
the  economic  condition  of  the 
groimdfish  fisheries  off  Alaska.  From 
these  data  and  analyses,  the  Plan  Team 
estimates  an  ABC  for  each  species 
category.  The  preliminary  1998  SAFE 
report  will  be  updated  to  include  new 
information  collected  during  1997. 
Revised  stock  assessments  will  be  made 
available  by  the  Plan  Team  in  November 
1997  and  be  included  in  the  final  1998 
SAFE  report. 

The  proposed  ABC  amounts  adopted 
by  the  Council  for  the  1998  fishing  year 
are  based  on  the  best  available  scientific 
information,  including  projected 
biomass  trends,  information  on  assuimed 
distribution  of  stock  biomass,  and 
revised  technical  methods  used  to 
calculate  stock  biomass.  The  proposed 
ABCs  also  are  based  on  new  definitions 
of  ABC  and  overfishing  that  were 
approved  by  NMFS  under  Amendment 
44  to  the  FMP  (62  FR  2652.  January  17. 
1997),  In  general,  the  new  definitions 
involve  sophisticated  statistical  analyses 
of  fish  populations  and  are  based  on  a 
successive  series  of  six  levels  or  tiers  of 
reliable  information  available  to  fishery 
scientists.  The  revised  definitions  result 
in  lower  exploitation  rates  and  ABCs  for 
most  species,  although  biomass 
estimates  are  generally  unchanged. 

Details  of  the  Plan  Team's 
recommendations  for  preliminary  1998 
overfishing  and  ABC  amoimts  for  each 
species  are  provided  in  the  preliminary 
1998  SAFE  report.  This  report  is 
available  fit>m  the  Coimcil  (see 
ADDRESSES).  At  its  September  1997 
meeting,  the  Coimcil's  SSC  reviewed  the 
Plan  Team's  preliminary 
recommendations  for  1998  ABC 
amoimts.  The  SSC  concurred  in  the  Plan 
Team's  recommendations  except  for  the 
ABCs  for  deep-water  flatfish  in  the 
Western  and  Central  areas  of  the  GOA 
and  for  nearshore  pelagic  shelf  rockfish 
in  the  Central  area  of  the  GOA.  For  these 
stocks  the  Plan  Team  had  based  its  ABC 
recommendations  on  a  tier  six 
calculation  of  average  catch  of  these 
species  for  the  period  1991  though  1997, 
rather  than  for  the  period  1987  though 
1995  as  specified  in  Amendment  44  to 
the  FMP.  The  SSC's  corrected  ABC 
recommendations  were  unchanged  from 
1997  and  equaled  3,690  mt  for  deep- 
water  flatfish  in  the  Western  area.  3.140 
mt  for  deep-water  flatfish  in  the  Central 
area,  and  260  mt  for  nearshore  pelagic 
shelf  rockfish  in  the  Central  area  of  the 
GOA.  The  Council  adopted  the 
proposed  overfishing  and  ABC  amounts 
recommended  by  the  SSC  (Table  1). 

At  its  June  1997  meeting,  the  Council 
adopted  Amendment  46  to  the  FMP. 


This  amendment  would  remove  the 
nearshore  component  of  pelagic  shelf 
rockfish  (consisting  of  black  rockfish 
and  blue  rockfish)  from  the  FMP.  The 
intent  of  this  action  was  to  provide  the 
State  of  Alaska  with  full  management 
authority  for  these  stocks.  The  Council 
believes  that  regional  management  of 
these  stocks  by  the  Alaska  Department 
of  Fish  and  Game  will  more  fully 
address  fishery  and  management 
concerns.  A  proposed  rule  to  implem«it 
Amendment  46  was  published  in  the 
Federal  Regiater  on  December  2. 1997 
(62  FR  63690).  Pending  the  timely 
approval  of  Amendment  46  by  NMFS. 
the  final  1998  specifications  would  not 
include  specifications  for  the  nearshore 
component  of  pelagic  shelf  rockfish  as 
proposed  in  Table  1. 

Specification  and  ^portitHuiieat  of 
TAC  AmouBts  and  Reserves 

The  Council  adopted  the  AP's    « 
proposals  for  the  1998  GOA  TAC 
amounts.  For  each  species  these 
amounts  equal  the  1997  TAC  amounts 
except  for  pollock,  which  equals  the 
1998  ABC  recommended  by  the  Plan 
Team,  SSC,  and  AP.  NMFS  finds  that 
the  recommended  proposed  TAC 
amounts  are  consistent  with  the 
biological  condition  of  groundfish 
stocks  as  adjusted  for  other  biological 
and  socioeconomic  considerations, 
including  maintaining  the  total  TAC 
within  the  required  OY  range  of 
116,000-800,000  rot. 

The  reserves  for  the  GOA  (under 
§  679.20(b)(2))  are  20  percent  of  the  TAC 
amounts  for  pollock.  Pacific  cod.  flatfish 
target  species  categories,  and  "other 
species."  The  GOA  groundfish  TAC 
amounts  have  been  fully  utilized  by  the 
respective  domestic  target  species 
categories  since  1987.  and  NMFS 
expects  the  same  to  occur  in  1998. 
NMFS  proposes  apportionment  of  all 
the  reserves  to  the  respective  target 
species  categories  except  for  Pacific  cod. 
llie  Pacific  cod  fishery  in  the  GOA  has 
become  increasingly  difficult  to  manage. 
The  increased  number  of  participants, 
unexpected  increases  in  harvest  rates, 
and  imexpected  shifts  to  other 
management  areas  and  targets  in  the 
GOA  have  resulted  in  overharvests  of 
Pacific  cod  in  some  areas.  Therefore, 
NMFS  proposes  to  initially  reserve  20 
percent  of  the  Pacific  cod  TACs  in  the 
GOA  as  a  management  buffer  to  prevent 
exceeding  the  Pacific  cod  TAC. 

Table  1  sets  forth  the  proposed  1998 
ABC,  TAC.  initial  TAC  amounts  (for 
Pacific  cod  only),  overfishing  levels,  and 
initial  apportionments  of  groundfish  in 
the  GOA.  The  section  following  Table  1 
discusses  the  apportionment  of  TAC 
amounts  among  fisheries.  These 
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condition  of  the  groundfish  stocks,  new 
information  regarding  the  fishery,  and 


consultation  with  the  Council  at  its 
December  1997  meeting. 


proposed  specifications  are  subject  to 
change  as  a  result  of  public  comment, 
analysis  of  the  current  biological 

Table  i.— Proposed  1998  ABCs,  TACs.  initial  TACs  (Pacific  Coo  Only)  and  Overfishing  Revels  of  Ground- 
fish  FOR  THE  Western/Central  (W/C),  Western  (W),  Central  (C),  and  Eastern  (E)  Regulatory  Areas  and 
IN  THE  West  Yakutat  (WYK).  Southeast  Outside  (SEO).  and  Gulf-Wide  (GW)  Districts  of  the  Gulf  of 
Alaska 


$P^k:'4H 


ATM* 


ABC 


TAC 


InilWTAC      Overfishing 


(rrt) 


Pollock' 
Shumagin 
Chiritof  ..... 
KodMc  .^^ 

Subtotal 

ToM 

Pacific  ood3 


ToW - 

Flatfish  (deep-water)'* 

To« 


ToW „ 

FIsthead  sole 

To««l 

Flatfish  (shallow-water) ' 

Total „ 

Arrowtooth  flounder 

Total 

Sablefiah* 

Tow 

Pacific  ocean  perch  ' 

Total 

Short  ralwr/rougheye*  .. 


(610) 
(620) 
(830) 

W/C, 

E  ..... 


W 

c 

E  . 

W 
C 

E  , 

W 

c 

E  . 

W 
C 

E  . 


w  . 
C  .. 
E  .. 


W  .... 
C  ..... 
E  »-. 

W  .... 

C  

WYK 
SEO 

W  .... 
C  .._. 
E  ..... 

W 

C 

E 


24.200 
40.660 
31.940 

24,200 
40.660 
31.940 

••*••••••■•••••••••• 

................... 

96^00 
8,800 

105.600 

96.800 

8.800 

105.600 



137.900 

12.600 

150.500 

28.500 

51.400 

1,600 

24.225 

43,690 

1.200 

19,380 

34.962. 

960 

— 

81.500 

00,115 

55.202 

180,000 

340 
3.600 
3.140 

340 
3.600 
3.140 

7.170 

7.170 

~ 

9.420 

1,190 
5,490 
2,470 

1,190 
5,490 
2,470 

9.150 

9,150 

11.920 

8,440 

15.630 

2.040 

2,000 
5,000 
2.040 



26.110 

9,040 

" 

34.010 

22.570 

19,260 

1,320 

4,500 

12,950 

1,180 





43.150 

18,00 



59,540 

33.010 

140.640 

25,690 

5,000 

25,000 

5,000 



208,340 

35,000 

•• ~ 

295,970 

1.860 
6,410 
2.410 
3.840 

1.860 
6.410 
2.410 
3,840 

14.520 

14,520 

» 

30,360 

2.230 
8,160 
5,450 

1,472 
5.352 
2.366 

3,190 

11.630 

7.770 

15,840 

9,190 

22.500 

160 
970 
460 

160 
970 
460 
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TABLE  1.— PROPOSED  1998  ABCS.  TACS,  INITIAL  TACS  (PACIFIC  COD  ONLY)  AND  OVERFISHING  LEVELS  OF  GROUND- 
FISH  FOR  THE  WESTERN/CENTRAL  (W/C).  WESTERN  (W),  CENTRAL  (C).  AND  EASTERN  (E)  REGUUTORY  AREAS  AND 
IN  THE  WEST  YAKUTAT  (WYK).  SOUTHEAST  OUTSIDE  (SEO),  AND  GULF-WlOE  (GW)  DISTRICTS  OF  THE  GULF  OF 

Alaska — Continued 


Species 


Total 

Other  rockfish»'»" 


Toltf 

Northern  Rockfish  12 


Area^ 


W 
C  . 

E  . 


Total 

Pelagic  shelf  rockfish  ^3 


Total  excL 
Total  irtd.  . 


Demersal  she«  rockfish"  

Thomyhead  rockfish 

Atka  mackerel , .„...., 

Other  species  '*  


Total" 


W 
C  . 

E  . 


W  combined 
C  nearshofe 
C  offshore  ... 
Ecomt>ined  .. 

Cnearshore 

Cnearshore 


ABC 


1.590 


20 

650 

4.590 


5.260 


840 

4,150 

10 


SEO 
GW.. 
GW.. 
GW.. 


5.000 

570 
260 

3,320 
990 


TAC 


1,590 


20 

650 

1.500 


2,170 


Initial  TAC 


840 

4.150 

10 


5.000 


4,880 


5.140 


950 
1,700 
1.000 
N/A's 


531,020 


570 

260 

3,320 

990 


4,880 


5.140 


950 

1.700 

1.000 

14.750 


309.715 


Overfishing 


2.740 


7.560 


9.420 


350 


8.190 


1.450 
2.440 
6.200 


832.540 


•r.-i'y  areas  and  distncts  are  defined  at  §6795. 
JJ'JS^  '*  apportiooed  to  three  statistkal  areas  in  the  combined  Western/Central  Regulatory  Area  (Table  3)  each  of  wheh  is  further  divkted 
into  three  seasonal  altowances.  In  the  Eastern  Regulatory  Area,  polkx*  is  not  divkled  into  seasonal  alloi»«^  ^^ 

caJl^n^a^e'lhoI^lnTalbte  f.  ''*^"'  *°'  P™'^*^"^  *^  ^  "'^*^^'  ^"^  ^°  P'^"^  ^  processing  by  the  offshore  component.  Component  alk>- 

•*||Deep-water  flatfish"  means  Dover  sole  and  Greenland  turbot. 

«e^!S!?T*'*^  flatfish"  means  flatfish  not  including  "de«)-waler  flatfish."  flalhead  sole,  rex  sole,  or  arrowtooth  flounder 

•  Sabtefish  is  allocated  to  trawl  and  hook-and-line  gears  (Table  2)  «>«wwuin  Hounoor. 

^"Pactfc  ocean  perch '  means  Sebasfes  aA/fus. 

2"S£[?^!^'?1^^  rockfish"  means  Sebasies  boreaUs  (shortraker)  and  S.  ahutianus  (rougheye). 
fish  T!Z^^^"!!!t^^^.^.^^^^  ^f?^^l°l  Areas  and  in  the  West  Yakutat  DistSa  means  sk)pe  rockfish  and  demersal  shelf  rock- 

10-eil.^^^  Other  rockfish   in  the  Southeast  Outside  Distnct  means  Stope  rockfish 
,^  ..,.555?/°^'^"  '"eans  Sebastes  aurora  (aurora).  S.  melanostomus  (blackgill).  S.  paudspinis  (bocacdo)  S  aoodei  (chilk>eooer)  S  cramah 

^^^'^Jg^^^^llllj;^!^'  (s»>ortbelly).  S.  brevisptnis  (silvergrey).  S.  d/ptoproa  (splitnose).  S.  saxcote  (stripetail).  S.  rmiiatis  (vermiikjn). 

he;^^SS?s(^i;thSs:nS^^:,S^  <^-)-  «•  -"^  <««>-)■  «■  '«-»-  «Mt>ack,,  & 

"  Northern  rockfish"  means  Sebastes  polyspinis. 
fvJttZStf?*^pi2lIir"S^'L^I^L^^^f  me/anqw  (Wack).  S  mystinus  (blue).  S.-ciliatus  (dusky).  S.  entomelas  (wWow),  and  S.  navkkis 
sSS^^cU^^,^  5**lSJ^r^S!2l?®^'  ^^?^  mefarxvs  (black)  and  S.  mysflr«;s  (blue).  "Pelagic  shelf  Rockfish  offshore"  means 
aeoasws  c$iiatus  (dusky).  S.  entometas  (widow),  and  S.  flavidus  (yeltowtail). 

cent  oftSTSc^^f"t^JldS"'''  ^'^'  *^'*^'  ^'*=^'  *"®^'  ^^P***"'  ^^'  ^  octoP^-  ""^  TAC  lor  "other  species"  equals  5  per- 
i'N/A  means  not  applk:able. 
i"The  total  ABC  is  the  sum  of  the  ABCs  for  target  species. 


Proposed  Apportioiiment  of  the 
Sablefish  TAC  Amounts  to  Users  of 
Hook-and-Line  and  Trawl  Gear 

Under  §  679.20(a)(4)(i)  and  (ii). 
sablefish  TAC  amounts  for  each  of  the 
regulatory  areas  and  districts  are 
assigned  to  hook-and-line  and  trawl 
gear.  In  the  Central  and  Western 
Regulatory  Areas,  80  percent  of  the  TAC 


amounts  is  allocated  to  vessels  using 
hook-and-line  gear  and  20  percent  is 
allocated  to  vessels  using  trawl  gear.  In 
the  Eastern  Regulatory  Area,  95  percent 
of  the  TAC  is  assigned  to  vessels  u^ng 
hook-and-line  gear  and  5  percent  is 
assigned  to  vessels  using  trawl  gear.  The 
trawl  gear  allocation  in  the  Eastern 
Regulatory  Area  may  only  be  used  as 


bycatch  to  support  directed  fisheries  for 
other  trawl  target  species.  Sablefish 
caught  in  the  CX)A  with  gear  other  than 
hook-and-line  or  trawl  must  be  treated 
as  prohibited  species  and  may  not  be 
retained.  Table  2  sets  forth  the 
assignments  of  the  proposed  1998 
sablefish  TAC  amounts  between  vessels 
using  hook-and-line  and  trawl  gears. 
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Table  2.— Proposed  1998  Sablersh  TAG  Specifications  in  the  Gulf  of  Alaska  and  Assignments  Thereof  to 

HOOK-ANQ-LiNE  AND  TRAWL  GEAR 


Area/District 

TAC 

Hook-aiKl- 
Hne  share 

Trawl  share 

(ml) 

W«8»«m  _ - 

Cmunt ~ ~ ~ 

Eastern: 

W«tf  Y^ojtai                                                                                 „ . 

1,880 
6,410 

2.410 
3.840 

1.488 
5.128 

2.290 
3.648 

372 
1.282 

120 

Southeast  Outside _ - 

192 

Total                                                

14,520 

12.564 

1.986 

fishing  year,  any  unharvested  amount  of 
any  seasonal  allowance  of  pollock  TAC 
is  added  in  equal  proportions  to  all 
subsequent  seasonal  allowances, 
resulting  in  a  sum  for  each  allowance 
not  to  exceed  150  percent  of  the  initial 
seasonal  allowance.  Similarly,  harvests 
in  excess  of  a  seasonal  allowance  of 
TAC  are  deducted  in  equal  proportions 
from  the  remaining  seasonal  allowances 
of  that  fishing  year.  The  Eastern 
Regulatory  Area  proposed  TAC  of  8,800 
mt  is  not  allocated  among  smaller  areas, 
or  seasonally. 

Section  679.20(aMiMii)  requires  the 
allocation  of  the  pollock  apportionment 
in  all  regulatory  areas  and  for  all 
■eeeonni  allowances  to  the  inshore  and 
offshore  components  as  defined  at 
§679.2.  Similarly,  §679.20(a)(6)(iii) 
requires  allocation  of  the  Pacific  cod 
apportioiunent  in  all  regulatory  areas  to 
the  inshore  md  offshore  components. 
The  inshore  component  would  be 


Proposed  Apportionments  of  Pollock 
and  Pacific  Gsd  TAC  Amounts 

In  the  GOA,  pollock  is  apportioned^ 
area  and  season.  Section  ^^ 

679.20(a)(5Kii)(A)  requires  that  the  TAC 
for  pollock  in  the  combined  Western/ 
Central  (W/C)  Regulatory  Areas  be 
apportioned  among  statistical  areas 
Shumagin  (610),  Chirikof  (620),  and 
Kodiak  (630)  in  proportion  to  knowm 
distribution  of  the  pollock  biomass.  This 
measure  was  intended  to  provide  spatial 
distribution  of  the  pollock  harvest  as  a 
sea  lion  protection  measure.  Under 
$679.20(a)(5)(ii)(B),  the  pollock  TAC  for 
the  W/C  Regulatory  Areas  is 

afxirtioned  into  three  seasonal 
owances  of  25,  25  and  50  percent, 
respectively.  As  established  under 
§ 679.23(d)(2).  the  first,  second,  and 
third  seasonal  allowances  of  the  W/C 
Regulatory  Area  pollock  TAC  amounts 
ars  available  on  January  1,  June  1,  and 
September  1 ,  respectively.  Within  any 

TABLE  3.— PROPOSED  DiSTRIBUTKDN  OF  POaOCK  IN  THE  WESTERN  AND  CENTRAL  REGULATORY  AREAS  OF  THE  GULF  OF 

Alaska  (W/C  GOA);  Bkjmass  Distribution.  Area  Apportionments,  and  Seasonal 


allocated  as  100  percent  of  the  pollock 
TAC  in  each  regulatory  area  after 
subtraction  of  amounts  that  are 
determined  by  the  Administrator, 
Alaska  Region,  NMFS  (Regional 
Administrator),  to  be  necessary  to 
support  the  bycatch  needs  of  the 
ofbhore  component  in  directed  fisheries 
for  other  groundfiah  species.  At  this 
time,  these  bycatch  amounts  are 
unknown  and  will  be  determined 
during  the  fishing  year.  The  proposed 
distribution  of  pollock  within  the 
combined  W/C  Regulatory  Areas  is 
shown  in  Table  3,  except  that  the 
allocation  to  the  inshore  and  offshore 
components  are  not  shown. 

The  inshore  component  for  Pacific 
cod  would  be  allocated  as  90  percent  of 
the  TAC  in  each  regulatory  area.  Inshore 
and  offshore  component  allocations  of 
the  proposed  55,292  mt  initial  TAC  for 
each  regulatory  area  are  set  forth  in 
Table  4. 


Biomass 
percerM 

1988 
ABC -TAC 

S«aK>n«tAtoiMnoes 

FM 

Saoond 

Third 

33 

(ml) 

Shumagin  (610)  ., 

Chlrt««(620)  

KodM((630)  _„ 

24,200 
40,660 
31,940 

6,050 

10,166 

7J84 

6,060 

10,166 

7,986 

12.100 
20,330 
15,970 

ToM 

100 

96.800 

24,200 

24,200 

48,400 

NOTE: 
amounlsara 


ABC  for  the  W/C  GOA  is 
10  ABC.  Inshore  arid  oftahore 


^  ^5?M?9!?  "^"''^  Ions  (mt).  Biomass  distribution  is  tMsed  on  1996  survey 
o(  pollock  are  not  shown. 


TAC 


Table  4. — Proposed  1998  Allocation  of  Paofic  Odd  Initial  TAC  Amounts  in  the  Gulf  of  Alaska;  Allocations 

FOR  Processing  by  the  Inshore  and  Offshore  Components. 


• 

InilWTAC 

Component  Aloe  lien 

RsguMoryarea 

Inshore 
(90%) 

Offshore 
(10%) 

(mO 

Westam .................................... „_.„.....„..„.._._..„.....„_........ 

C«*sl ^ „  „. 

19,380 
34,962 

17.442 
31.467 

1,988 
3,486 
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Table  4.— Proposed  1998  Allocation  of  Pacific  Coo  Initial  TAC  Amounts  in  the  Gulf  of  Alaska;  Allocations 
for  Processing  by  the  Inshore  and  Offshore  Components.— Continued 


Regulatory  area 


Eastern .. 

Total: 


Initial  TAC 


960 


55,292 


Component /Ulocation 


(90%) 


864 


49,763 


Offshore 
(10%) 


5,529 


"CMfaer  Spades"  TAC 

The  FMP  specifies  that  amounts  for 
the  "other  s{>ecie8"  category  are 
calculated  as  5  percent  of  the  combined 
TAC  amoimts  for  target  species.  The 
GOA-wide  "other  species"  TAC  is 
calculated  as  14,750  mt,  which  is  5 
percent  of  the  sum  of  combined  TAC 
amounts  for  the  target  species. 

Proposed  Halibut  PSC  Mortality  Limits 

Under  §  67g.21(d),  annual  Pacific 
halibut  PSC  mortality  limits  are 
established  for  trawl  and  hook-and-line 
gear  and  may  be  established  for  pot  gear. 
At  its  September  meeting,  the  Council 
recommended  that  NMFS  reestablish 
the  PSC  limits  of  2,000  mt  for  the  trawl 
fisheries  and  300  mt  for  the  hook-and- 
line  fisheries,  with  10  mt  of  the  hook- 


and-line  limit  allocated  to  the  demersal 
shelf  rockfish  (DSR)  fishery  in  the  SEO 
District  and  the  remainder  to  the 
remaining  hook-and-line  fisheries.  The 
Council  did  not  propose  seasonal 
apportionments  of  these  PSC  limits  but 
may  recommend  such  apportioiunents 
at  its  December  1997  meeting.  Section 
67g.21(d)(4)  authorizes  the  exemption  of 
specified  nontrawl  fisheries  from  the 
halibut  PSC  limit.  As  in  1996  and  1997, 
the  Council  proposes  to  exempt  pot  gear 
and  the  hook-and-line  sablefish  fishery 
from  the  nontrawl  halibut  limit  for 
1998.  The  Council  proposed  these 
exemptions  because  the  halibut  bycatch 
mort^ty  experienced  in  the  pot  gear 
fisheries  was  low  (17  mt  in  1996,  and  13 
mt  in  1997)  and  because  the  sablefish 
and  halibut  Individual  Fishing  Quota 


{TFQ)  program,  implemented  in  1995. 
allows  retention  of  legal-sized  halibut  in 
the  sablefish  fishery  by  persons  holding 
IFQ  permits  for  halibut. 

NMFS  preliminarily  concurs  in  the 
Council's  1998  recommendations  for 
halibut  bycatch  limits. 

Section  679.21(d)(3)(iii)  authorizes 
the  apportiomnent  of  the  trawl  halibut 
PSC  limit  to  a  deep-water  species 
fishery  (consisting  of  sablefish,  rockfish, 
deep-water  flatfish,  rex  sole,  and 
arrowtooth  flounder)  and  a  shallow- 
water  species  fishery  (consisting  of 
pollock,  Pacific  cod,  shallow- water 
flatfish,  flathead  sole,  Atka  mackerel, 
and  "other  species").  The  proposed 
apportionment  for  these  two  fishery 
complexes  is  presented  in  Table  5  and 
is  unchanged  from  1997. 


TABLE  5.— PROPOSED  1998  APPORTIONMENT  OF  PACIFIC  HALIBUT  PSC  TRAWL  UMITS  BETWEEN  THE  DEEP-WATER 

SPECIES  Complex  and  the  Shallow-water  Speqes  Complex 


Season 


Jan.  20-Sap.  30 
Oct  1-Dec  31  .. 


Total 


Shallow- 
water 


Deep-water 


Total 


(mt) 


800 


800 


There  is  no  apportionment  between  shallow-water  and  deep-water  fishery  categories  between  October  l  and  Dec«nber31 


1.600 
400 


2.000 


Some  changes  may  be  made  by  the 
Council  or  NMFS  in  the  seasonal,  gear 
type  and  fishing-complex 
apportionments  of  halibut  PSC  limits  for 
the  final  1998  harvest  specifications. 
NMFS  considers  the  following  types  of 
information  in  setting  halibut  PSC  limits 
as  presented  by.  and  summarized  frvim. 
the  preliminary  1998  SAFE  Report,  or 
frt>m  public  comment  and  testimony. 

Estimated  Halibut  Bycatch  in  Prior 
Years 

The  best  available  information  on 
estimated  halibut  bycatch  is  available 
&t>m  data  collected  during  1997  by 
observers.  The  calculated  halibut 
bycatch  mortality  by  trawl,  hook-and- 
line,  and  pot  ^ar  through  October  18, 
1997,  is  1,748  mt,  210  mt,  and  13  mt. 


respectively,  for  a  total  halibut  mortality 
of  1,971  mt. 

Halibut  bycatch  restrictions 
seasonally  constrained  trawl  gear 
fisheries  during  the  first,  second,  and 
third  quarters  of  the  1997  fishing  year 
and  are  anticipated  to  constrain  trawl 
gear  fisheries  diuing  the  fourth  quarter. 
Trawling  for  the  deep-water  fishery 
complex  was  closed  during  the  first 
quarter  on  March  15  (62  FR  13352, 
March  20, 1997).  for  the  second  quarter 
on  April  14  (62  FR  18725,  April  17, 
1997),  and  for  the  third  quarter  on  July 
20  (62  FR  39782,  July  24, 1997).  The 
shallow-water  fishery  complex  was 
closed  in  the  second  quarter  on  May  6 
(62  FR  25138,  May  8, 1996)  and  in  the 
third  quarter  on  August  8  (62  FR  43485, 
August  14, 1996).  The  amount  of 
groimdfish  that  might  have  been 


harvested  if  halibut  had  not  been 
seasonally  limiting  in  1997  is  unknown. 
However,  lacking  market  incentives, 
some  amounts  of  groundfish  will  not  be 
harvested,  regardless  of  halibut  PSC 
bycatch  availability. 

Expected  Changes  in  Groundfish  Stocks 

At  its  September  1997  meeting,  the 
Council  recommended  1998  ABC 
amounts  higher  than  1997  ABC  amoimts 
for  pollock,  arrowtooth,  and  Pacific 
ocean  perch  (POP).  The  proposed  1998 
ABC  amounts  for  the  remaining  species 
or  species  groups  are  unchanged  from 
1997  amounts.  More  information  on 
these  proposed  changes  is  included  in 
the  preliminary  SAFE  Rep>ort,  dated 
September  1997,  and  in  the  AP,  SSC, 
and  Council  minutes  bom  the 
September  1997  meeting. 
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Expectad  Qiangn  ia  Groandfish  Calch 

The  total  of  the  proposed  1998  TAG 
•mounU  for  the  GOA  is  309.715  mt, 
which  represents  110  percent  of  the  sum 
of  TAG  amounts  for  1997  (282,815  mt). 
Incraaaes  in  TAG  are  proposed  for 
pollock,  arrowtooth,  and  POP.  The 
proposed  increases  in  TAG  should  not 
directly  affect  halibut  bycatch. 

Currant  Eadmatea  of  Halibut  Biomaw 
and  Stock  Condition 

The  most  recent  information  on 
halibut  biomass  and  stock  condition 
may  be  found  in  the  1997  final  SAFE 
report,  dated  December  1997.  New 
information  will  be  incorporated  in  the 
final  1998  SAFE  report. 

The  International  Pacific  Halibut 
Commission  (IPHG)  has  been 
developing  substantially  different 
methods  of  estimating  halibut  biomaaa 
and  stock  conditions.  These  methods 
have  resulted  in  new  estimates  of 
biomass  and  recruitment.  The  IPHG 
estimates  of  biomass  and  recruitment  of 
halibut  are  higher  than  previously 
indicted.  The  increase  in  estimated 
biomass  under  the  new  method  can  be 
attributed  to  three  factors. 

1.  Halibut  size  at  age  information  is 
better  represented  in  the  population 
model.  Growth  has  declined  and  the 
new  method  more  appropriately 
accounts  for  the  availability  of  young 
halibut  to  capture  by  hook  and  line  gear, 
the  estimated  abundance  of  young 
halibut  has  increased  accordingly. 

2.  Bycatch  mortality  of  legal-sized 
halibut  (32  inches  or  greater)  is  now 
included  in  the  assessment  along  with 
other  removals  such  as  commercial  and 
sport;  this  inclusion  of  bycatch 
mortality  causes  the  estimated  biomass 
to  increase  to  account  for  the  increase  in 
removals. 

3.  Catch  rates  from  IPHG  hook  and 
line  surveys  are  included  in  the 
analysis:  these  data  support  trends 
observed  in  the  commercial  fishery  that 
the  halibut  population  has  increased. 

The  1987  year  class  of  halibut  is  large, 
although  individual  fish  are  small.  The 
etrength  of  this  year  class  has  increased 
current  estimates  of  abundance  and 
suggests  that  halibut  biomass  is  likely  to 
stay  high  for  the  next  several  years. 

Potential  Impacts  of  Expected  Fishing 
ibr  Groundfiish  on  Halibut  Stocks  and 
U.S.  Halibut  Fisheries 

The  allowable  commercial  catch  of 
halibut  will  be  adjusted  to  account  for 
the  overall  halibut  PSC  mortality  limit 
established  for  groundfish  fiihaiios  The 
1998  groundfish  fisheries  are  expected 
to  use  the  entire  pi(;posed  halibut  PSC 
limit  of  2,300  mt.  The  allowable 


directed  commercial  catch  is 
determined  by  accounting  for  the 
recreational  catch,  waste,  and  bycatch 
mortality,  and  then  providing  the 
remainder  to  the  directed  fishery. 
Groundfish  fishing  is  not  expected  to 
affect  the  halibut  stocks. 

Methods  Available  fsr,  and  Cast*  at. 
Reducing  Halibut  Byiialches  in 
Groundfish  Fisheries 

Methods  available  for  reducing 
halibut  bycatch  include  (1)  Reducing 
halibut  bycatch  rates  through  the  Vessel 
Incentive  Program  (2)  modifications  to 
gear  (3)  changes  in  grotuidfish  fishing 
seasons  (4)  individual  transferable  quota 
programs  and  (5)  time/area  closures. 

Reductions  in  groundfish  TAG 
amounts  provide  no  incentive  for 
fishermen  to  reduce  bycatch  rates.  Costs 
that  would  be  imposed  on  fishermen  as 
a  result  of  reducing  TAG  amounts 
depend  on  species  and  amounts  of 
groundfish  foregone. 

Trawl  vessels  carrying  observers  for 
purposes  of  complying  with  the 
observer  coverage  requirements  (50  CFR 
679.50)  are  subject  to  the  Vessel 
Incentive  Program.  The  program 
encourages  trawl  fishermen  to  avoid 
high  halibut  bycatch  rates  while 
conducting  groundfish  fisheries  by 
specifying  bycatch  rate  standards  for 
various  target  fisheries. 

Current  regulaUons  (§679.24(b)(lHii)) 
require  groundfish  pots  to  have  halibut 
exclusion  devices  to  reduce  halibut 
bycatch.  Resulting  low  bycatch  and 
mortality  rates  of  halibut  in  pot  fisheries 
have  justified  exempting  pot  gear  from 
PSC  limits. 

The  regulations  also  define  pelagic 
trawl  gear  in  a  manner  intended  to 
reduce  bycatch  of  halibut  by  displacing 
fishing  effort  off  the  bottom  of  the  sea 
floor  when  certain  halibut  bycatch 
levels  are  reached  during  the  fishing 
year.  The  definition  provides  standards 
for  physical  conformation  (§679.2,  see 
Authorized  gear)  and  performance  of  the 
trawl  gear  in  terms  of  crab  bycatch 
(§  679.7(b)(3)).  Furthermore,  all  hook- 
and-line  vessel  operators  are  required  to 
employ  careful  release  measures  when 
handling  halibut  bycatch  (§  679.7(b)(2)). 
These  measures  are  intended  to  reduce 
handling  mortality,  increase  the  amount 
of  groiuidfish  harvested  under  the 
available  halibut  mortality  bycatch 
limits,  and  possibly  lower  overall 
halibut  bycatch  mortality  in  groundfish 
fisheries. 

The  sablefish/halibut  IFQ  program 
(implemented  in  1995)  was  intended,  in 
part,  to  reduce  the  halibut  discard 
mortality  in  the  sablefish  fishery. 

Methods  available  for  reducing 
halibut  bycatch  listed  above  will  be 


reviewed  by  NMFS  and  the  Coimcil  to 
determine  their  effectiveness.  Changes 
will  be  initiated,  as  necessary,  in 
response  to  this  review  or  to  public 
testimony  and  comment. 

Consistent  with  the  goals  and 
objectives  of  the  FMP  to  reduce  halibut 
bycatches  while  providing  an 
opportunity  to  harvest  the  groundfish 
OY,  NMFS  proposes  the  assignments  of 
2,000  mt  and  300  mt  of  halibut  PSC 
mortality  limits  to  trawl  and  hook-and- 
line  gear,  respectively.  While  these 
limits  would  reduce  the  harvest  quota 
for  commercial  halibut  fishermen, 
NMFS  has  determined  that  they  would 
not  result  in  unfair  allocation  to  any 
particular  user  group.  NMFS  recognizes 
that  some  halibut  bycatch  will  occur  in 
the  groundfish  fishery,  but  the  Vessel 
Incentive  Program,  required 
modifications  to  gear,  and 
implementation  of  the  halibut  IFQ 
program  are  intended  to  reduce  adverse 
impacts  on  halibut  fishermen  while 
promoting  the  opportunity  to  achieve 
the  OY  from  the  groundfish  fishery. 

Halibat  Discard  Mortality  Rates 

The  Council  recommended  that 
revised  assumed  halibut  mortality  rates 
developed  by  staff  of  the  IPHG  be 
adopted  for  purposes  of  monitoring 
halibut  bycatch  mortality  limits 
established  for  the  1998  GOA 
groundfish  fisheries.  NMFS  concurs  in 
the  Council's  recommendation.  Most  of 
the  IPHG's  assumed  mortality  rates  were 
based  on  an  average  of  mortality  rates 
determined  frvm  NMFS-observer  data 
collected  during  1995  and  1996.  For 
fisheries  where  a  steady  trend  from  1993 
to  1996  towards  increasing  or 
decreasing  mortality  rates  was  observed, 
the  IPHG  recommended  using  the  most 
recent  year's  rate.  Rates  for  1995  and 

1996  were  lacking  for  some  fisheries,  so 
rates  from  the  most  recent  yeara  were 
used.  Most  of  the  assumed  mortality 
rates  recommended  for  1998  differ 
slightly  bom  those  used  in  1997.  The 
recommended  rates  are  the  same  as 

1997  for  all  longline  targeted  fisheries, 
except  rockfish,  for  which  the  rate  is 
higher.  The  recommended  rates  for 
longline  targeted  fisheries  range  from  9 
to  24  percent.  The  recommended  rates 
are  higher  for  all  trawl  targeted  fisheries 
and  range  fit>m  57  to  73  percent.  The 
recommended  rates  are  lower  for  all  pot- 
targeted  fisheries  at  14  percent.  The 
halibut  mortality  rates  are  listed  in 
Table  6. 

The  proposed  mortality  rates  listed  in 
Table  6  are  subject  to  change  after  the 
Council  considers  an  updated  analysis 
oa  halibut  mortality  rates  in  the 
groundfish  fisheries  that  IPHG  staff  are 
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scheduled  to  present  to  the  Council  at 
the  Council's  December  1997  meeting. 

Table  6.— Proposed  1998  Assumed 
Pacific  Halibut  Mortauty  Rates 
FOR  Vessels  Fishing  in  the  Gulf 
OF  Alaska.  Table  Values  are 
Percent  of  Halibut  Bycatch  as- 
sumed TO  BE  Dead 


Gear  and  target 

Percent 

Hook-and-line: 

Sablefish ., 

Pacific  cod  ..„ 

Rockfish » 

Other  species 

24 

12 

9 

12 

Trawl: 

Midwater  poNock  

Rockfish 

Shallow-water  flatfish  

66 
68 
71 

Pacific  cod 

67 

Deep-water  flatfish  

64 
73 

Atka  mackerel  

57 

Flattiead  sole 

67 

69 

Sablefish 

Ottw  species 

67 
67 

Pot: 

Pacific  cod 

PolkK* 

Other  spedes 

14 
14 
14 

Ciaasification 

This  action  is  authorized  under  50 
CFR  679.20  and  is  exempt  bom  review 
under  E.O.  12866. 

A  draft  enviromnental  assessment 
(EA)  on  the  allowable  harvest  levels  set 
forth  in  the  final  1998  SAFE  Report  will 
be  available  for  public  review  af  the 
December  1997  Council  meeting.  After 
the  December  meeting,  a  final  EA  will 
be  prepared  on  the  final  TAG  amounts 
recommended  by  the  Council. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  the  following 
certification  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  (SBA)  that  these 
proposed  specifications,  if  adopted. 


would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities  as 
follows: 

The  Small  Business  Administration  hu 
defined  all  fish-harvesting  or  hatchery 
businesses  that  are  independently  owned  and 
operated,  not  dominant  in  their  field  of 
operation,  with  annual  receipts  not  in  excess 
of  S3,000,000  as  small  businesses. 
Additionally,  seafood  processors  with  500 
employees  or  fiswer,  wholesale  industry 
members  with  100  employees  or  fewer,  not- 
for-profit  enterprises,  and  government 
jurisdictions  with  a  populations  of  50,000  or 
less  are  considered  small  entities.  NMFS  has 
determined  that  a  "substantial  number"  of 
small  entities  would  generally  be  greater  than 
or  equal  to  20  percent  of  the  total  universe 
of  small  entities  affected  by  the  regulation.  A 
regulation  would  have  a  "significant 
economic  impact"  on  these  small  entities  if 
it  reduced  annual  gross  revenues  by  more 
than  5  percent,  increased  total  costs  of 
production  by  more  than  5  percent,  or 
resulted  in  compliance  costs  for  small 
entities  that  are  at  least  10  percent  higher 
than  compliance  costs  as  a  percent  of  sales 
for  large  entities.  NMFS  typically  assumes 
that  all  catcher  vessels  participating  in  the 
Alaska  groundfish  fisheries  generally  are 
"small  entities"  for  purposes  of  the 
Regulatory  Flexibility  Act  (RFA).  Based  on 
the  number  of  vessels  that  caught  groundfish 
in  1996,  the  number  of  fixed  gear  and  trawl 
catcher  vessels  expected  to  be  opverating  as 
small  entities  in  the  1998  COA  groundfish 
fishery  is  1,492.  Of  these,  about  200  vessels 
used  trawl  gear  to  harvest  COA  groundfish. 
All  participants  in  the  COA  groundfish 
fisheries,  including  small  entities,  could  be 
affected  by  the  harvest  limits  established  in 
the  1998  specifications.  Thus  a  substantial 
number  of  small  entities  would  likely  be 
affected  by  the  proposed  specifications. 

The  only  change  in  the  proposed  1998  TAG 
amounts  relative  to  1997  is  a  25,620  mt 
increase  in  the  pollock  TAC.  No  significant 
changes  in  the  socioeconomic  condition  of 
the  COA  groundfish  fishery  have  occurred  or 
are  anticipated  that  could  affect  the  economic 
impact  on  small  entities  of  the  1998 
specifications.  Any  changes  in  final  TAC 
amounts  for  specific  species  that  may  be 
recommended  by  the  Council  at  its  December 
1997  meeting  likely  would  not  have  a 
significant  economic  impact  on  a  substantial 


number  of  small  enUties  given  titai.  the 
Alaska  groundfish  fishing  fleet  is  accustomed 
to  shifting  effort  among  alternative  species 
and  management  areas  in  response  to 
changes  in  TAC  between  years  and  inseason 
closures.  The  proposed  TAC  increase  for 
GOA  pollock  would  positively  benefit  trawl 
catcher  vessels  that  harvest  this  species. 
Based  on  an  exvessel  price  for  GOA  pollock 
of  S  0.102  per  lb  as  reported  in  the 
preliminary  1998  Stock  Assessment  Fishery 
Evaluation  (SAFE)  report  dated  September 
1997  (See  ADDRESSES),  the  potential 
increased  revenue  to  trawl  catcher  vessels  is 
S5.8  million,  assuming  all  of  the  fish  is  « 

harvested  and  landed. 

Based  on  1996  data  presented  in  the 
preliminary  1998  SAFE  report,  the  total 
exvessel  value  of  the  GOA  groundfish  fishery 
is  estimated  at  $125.3  million.  These 
revenues  are  shared  among  small  and  large 
sector  entities.  Based  on  the  proposed 
specifications,  the  value  of  the  GOA  fishery 
is  expected  to  remain  at  approximately  this 
level  with  no  significant  allocation  shifts 
between  sectors,  and  for  the  reasons 
presented  above,  these  revenues  are  not 
expected  to  be  reduced  significantly  within 
eiUier  sector.  Thus,  based  on  the  SAFE 
report,  and  the  existence  of  no  significant 
intervening  changes,  it  is  unlilLely  that  the 
proposed  specifications  would  have  a 
significant  economic  imfwct  on  small 
entities.  In  bet,  a  positive  impact  on  small 
entities  would  occur  to  the  extent  that  TAC  ■ 
amounts  for  pollock  are  increased.  This 
assessment  will  be  reviewed  again 
subsequent  to  the  Council's  final 
recommendations  for  1998  TAC  amounts. 
The  final  recommendations  will  be  based  on 
new  information  on  the  status  of  COA 
groundfish  stocks  that  currently  is  not 
available.  If  the  Council  recommends 
significant  changes  to  the  proposed 
specifications,  the  potential  economic 
impacts  on  small  entities  will  be  re- 
evaluated. 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.,  and  3631  et  seq. 

Dated:  December  9, 1997. 

Gary  C  Matlock, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  97-32684  Filed  12-12-97;  8:45  am] 
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Joint  Board  for  Um  EfwoHmont  of 
Actuari«s 

Advisory  Coimnittoo  on  Actuarial 
Examinations;  IMsatIng 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  Conference 
Room  1 18  of  the  Aerospace  Building, 
L'Enfuit  Plaza.  901  D  Street.  SW. 
Washington,  DC,  on  Thursday  and 
Friday,  January  8  and  9, 1998,  from  8:30 
a.m.  to  5  p.m.  each  day. 

The  purpose  of  this  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  29  U.S.  Code,  section 
1242(a)(1)(B)  and  to  review  the 
November  1997  Joint  Board  examination 
in  order  to  make  recommendations 
relative  thereto,  including  the  minimum 
acceptable  pass  score.  In  addition,  a 
number  of  issues  will  be  discussed 
relative  to  the  future  Joint  Board 
examinations  including,  but  not  limited 
to.  the  structure  of  the  exams,  the 
possibility  of  open  book  exams,  the 
elimination  of  commutation  functions, 
and  varying  point  values  of  questions. 

A  determination  has  been  made  as 
required  by  section  10(d)  of  the  F<Hleral 
Advisory  Committee  Act  (I*ub.  L.  92- 
463)  that  the  portions  of  the  meeting 
dealing  with  the  discussion  of  questions 
which  may  appear  on  future  Joint  Board 
examinations  and  review  of  the 
November  1997  Joint  Board  examination 
fall  within  the  exceptions  to  the  opMn 
meeting  requirement  set  forth  in  Title  5 
U.S.  Code,  section  552(c)(9)(B),  and  that 
public  interest  requires  that  such 
portions  be  closed  to  public 
participation. 

The  portion  of  the  meeting  dealing 
with  the  discussion  of  the  structure  of 
future  exams,  open  book  exams, 
commutation  functions,  and  varying 
point  values  of  questions  will 
conunence  at  1:30  p.m.  on  January  8  and 


will  continue  for  as  long  as  necessary  to 
complete  the  discussion,  but  not  beyond 
3:00  p.m.  This  portion  of  the  meeting 
will  be  open  to  the  public  as  space  is 
available.  Time  permitting,  after  the 
close  of  this  discuMion  by  Committee 
members,  intenetsd  persons  may  make 
statements  germane  to  this  subject 
Persons  wishing  to  make  oral  statements 
are  requested  to  notify  the  Committee 
Management  OfHcer  in  writing  prior  to 
the  meeting  in  order  to  aid  in 
scheduling  the  time  available,  and 
should  submit  the  written  text,  or,  at  a 
minimum,  an  outline  of  comments  they 
propose  to  make  orally.  Such  comments 
will  be  limited  to  ten  minutes  in  length. 
Any  interested  person  also  may  file  a 
written  statement  for  consideration  by 
the  Joint  Board  and  Committee  by 
sending  it  to  the  Committee 
Management  Officer.  Persons  planning 
to  attend  the  public  session  must  also 
notify  the  Committee  Management 
Officer  in  writing  to  obtain  building 
entry.  Notifications  should  be  faxed  to 
(202)  401-6657  no  later  than  December 
30. 1997.  Attention:  Robert  I.  Brauer. 
JtritH  Board  for  the  EnroUmeot  of 
Actuaries,  c/o  Department  of  Treasury. 
Internal  Revenue  Service  (C:AP:P),  1111 
Constitution  Avenue.  NW,  Washington. 
DC  20224. 

Dated:  DBcembor  8, 1997. 
Isbatt  L  Braaar. 

Advisory  Committee  ManagBment  Officer, 
Joint  Board  for  the  Enrollment  of  Actuaries. 
^  (FR  Doc.  97-32672  Filed  12-12-97;  8:45  am) 
liiujwi  COM  4aM-at-i4M    . 


(DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  inapsction 
Sarvlcs 

[Dedwt  No.  97-111-1] 

Notics  of  Rsqusat  for  Extsnslon  of 
Approval  of  an  information  Coilsction 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USOA:  '- 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

8UMMAWY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 


Foreign  Animal  Disease  Surveillance 
Program. 

DATES:  Comments  on  this  notice  must  be 
received  by  February  13. 1998  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  througji 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology),  or  any  other  aspect  of  this 
collection  of  information  to:  Docket  No. 
97-111-1,  Regulatory  Analysis  and 
Development,  PPD,  APMS,  suite  3C03, 
4700  River  Road  Unit  118,  Riverdale, 
MD  20737-1238.  Please  send  an  original 
and  three  copies,  and  state  that  your 
comments  refer  to  Docket  97-111-1. 
Comments  received  may  be  inspected  at 
USDA,  room  1141,  South  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHEK  MFOMMATKM:  For 
informatioa  regarding  the  Foreign 
Animal  Disease  Program,  contact  Dt. 
Mark  Teachman,  Senior  Staff 
Veterinarian.  Emergency  Programs,  VS. 
APHIS,  4700  River  Road  Unit  41. 
Riverdale,  MD  20737-1231,  (301)  734- 
8908.  For  copies  of  more  detailed 
information  on  the  information 
collection,  contact  Ms.  Cheryl  Groves, 
Information  Collection  Coordinator,  at 
(301) 734-5086. 

SUPPt-EMBfTARY  MFORMATKM: 

Title:  Field  Epidemiology  Data 
System. 

OSilB  Number:  0579-0071. 

Expiration  Date  of  Approval:  August 
31, 1998. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abttiact:  The  United  States 
Department  of  Agriculture  (USDA)  is 
responsible  for  preventing  foreign 
diseases  of  livestock  or  poultry  frtim 
entering  the  United  States,  for 
conducting  a  surveillance  program  for 
the  early  detection  of  such  foreign 
animal  diseases,  and  for  eradicating 
such  foreign  animal  diseases  if  they  are 
detected. 

Through  our  Foreign  Animal  Disease 
Surveillance  Program,  the  Emergency 
Programs  division  of  Veterinary 
Services,  Animal  and  Plant  Health 
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Inspection  Service  (APHIS),  USDA, 
compiles  essential  epidemiologic  and 
diagnostic  data  that  are  used  to  define 
foreign  animal  diseases  and  their  risk 
factors.  When  a  potential  foreign  animal 
disease  incident  is  reported,  APHIS 
-  dispatches  a  foreign  animal  disease 
veterinary  diagnostician  to  the  site  to 
conduct  an  investigation. 

The  diagnostician  obtains  vital 
epidemiologic  data  by  conducting  field 
investigations  and  by  interviewing  the 
owner  or  manager  of  the  premises  being 
investigated. 

These  important  data  include  such 
items  as  the  number  of  sick  or  dead 
animals  on  the  premises,  the  results  of 
necropsy  examinations,  vaccination 
information  on  the  animals  in  the  flock 
or  herd,  the  level  of  biosecurity 
practiced  at  the  site,  whether  any 
animals  were  recently  moved  out  of  the 
herd  or  flock,  whether  any  new  animals 
were  recently  introduced  into  the  herd 
or  flock,  and  detailed  geographic  data 
concerning  premises  location. 

The  diagnostician  records  this 
information  on  VS  Form  12-27. 
Information  from  this  form  is  then 
entered  into  our  Field  Epidemiology 
Data  System  (FEDS). 

VS  Form  12-27  is  used  for  both  task 
force  jsmergency  disease  investigations 
and  ail  suspect  foreign  animal  disease 
investigations.  After  laboratory 
confirmation  of  a  speciHc  foreign  animal 
disease,  the  information  collected  on  the 
form  ensures  prompt  attention  and 
follow-up  by  a  disease  eradication 
specialist. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  the  continued  use  of  this 
information  collection  activity. 

The  purpose  of  this  notice  is  to  solicit 
comments  frx>m  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  ^e  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the'quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,. through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 


technologies,  e.g.,  permitting  electromc 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .5 
hours  per  response. 

Respondents:  Ownen  and  operators 
of  livestock  and  poultry  producing 
operations.  State  personnel  who  assist 
with  information  collection. 

Estimated  number  of  respondents: 
260. 

Estimated  annual  nunU)er  of 
responses  per  respondent:  1 .61 5 . 

Estimated  annual  number  of 
responses:  420. 

Estimated  total  annual  burden  on 
respondents:  210  houn. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  9th  day  of 
December  1997. 

Craig  A.Raed, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  97-32660  Filed  12-12-97;  8:45  am) 
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DEPART1MENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service  :s.  . 

P>ociwt  No.  97-112-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  information  Collection 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
Swine  Health  Protection  Program. 
DATES:  Comments  on  this  notice  must  be 
received  by  February  13, 1998  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden'  estimate,  ways  to 
minimize  the  burden  (such  as  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology),  or  any  other  aspect  of  this 
collection  of  information  to:  Docket  No. 
97-112-1.  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  suite  3C03. 
4700  River  Road  Unit  ll8.  Riverdale. 
MD  20737-1238.  Please  send  an  original 
and  three  copies,  and  state  that  your 


comments  nfer  to  Docket  97-112-1. 
Comments  received  may  be  inspected  at 
USDA,  room  1141,  South  Building.  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  fiKilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  MFORMATKM:  For 
information  regarding  the  Swine  Health 
Protection  Pro-am,  contact  Dr.  Arnold 
Taft,  Senior  Staff  Veterinarian.  National 
Animal  Health  Programs.  VS.  APHIS. 
4700  River  Road  Unit  43.  Riverdale.  MD 
20737-1231,  (301)  734-4916.  For  copies 
of  more  detailed  information  on  the 
information  collection,  contact  Ms. 
Cheryl  Groves,  Information  Collection 
Coordinator,  at  (301)  734-5086. 

SUPPt-BiefTARY  INFORMATKNt: 

Title:  Swine  Health  Protection. 

OhtfB  Number.  0579-0065. 

Expiration  Date  of  Approval:  July  31, 
1998. 

Type  of  Request  Extension  of 
approval  of  an  information  collection. 

Abstract  The  United  States 
Department  of  Agriculture  is 
respoiuible  for  preventing  the  spread  of 
contagious,  infectious,  or  conununicable 
diseases  of  livestock  or  poultry  fit>m  one 
State  to  another,  and  for  eradicating 
such  diseases  from  the  United  States 
when  feasible. 

The  Swine  Health  Protection  Act 
prohibits  the  feeding  of  garbage  to  swine 
unless  the  garbage  has  been  treated  to 
kill  disease  organisms.  Untreated 
garbage  is  one  of  the  primary  media 
through  which  niunerous  infections  and 
communicable  diseases  are  transmitted 
to  swii^.  The  garbage  must  be  treated  at 
a  facility  holding  a  valid  permit  to  treat 
the  garbage.  The  garbage  must  be  treated 
in  accordance  with  regulations 
promulgated  by  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS). 
APHIS  requires  certain  information  in 
order  to  license  (issue  a  permit  to)  a 
facility  to  operate  and  in  order  to 
monitor  the  facility  for  compliance  with 
the  regulations. 

Information  collection  activities 
include  the  submission  of  an 
application  for«  license  to  operate  a 
garbage  treatment  facility,  the  recording 
of  the  destination  and  date  of  removal 
of  all  food  waste  or  garbage  from  the 
treatment  facility,  and  the  submission  of 
food  waste  reports. 

With  this  information  we  are  able  to 
carefully  monitor  garbage  treatment 
facilities  to  ensure  that  they  are 
adhering  to  our  requirements. 

The  information  provided  by  these 
information  gathering  activities  is 
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critical  to  our  ability  to  prsvent  the 
interstate  spread  of  various  swine   • 
diseases,  and,  therefore,  plays  a  vital 
role  in  our  Swine  Health  Protection 
Program. 

We  are  asking  the  Office  of 
Management  and  Budget  (0MB)  to 
approve  the  continued  use  of  this 
Information  collection  activity. 

The  purpose  of  this  notice  is  to  solicit 
comments  firom  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .890 
hours  per  response. 

Respondents:  Operators  of  garbage 
treatment  facilities.  ^ 

Estimated  number  of  respondents: 
264. 

Estimated  annual  number  of 
responses  per  respondent  2.48. 

Estimated  annual  number  of 
responses:  656. 

Estimated  total  annual  burden  on 
respondents:  584  hours.  (Due  to 
rounding,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
average  reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC.  this  9th  day  of 
December  1997. 

CraigA.KflMl. 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Senrice. 

|FR  Doc.  97-326ai  Filed  12-12-97;  8:45  am) 


DEPARTMBIT  OF  COMMERCE 

Submission  For  OMB  Ravisw; 
Comment  Rec^iiest 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

A^ncy:  Bureau  of  the  Census. 

Title:  1998  Annual  Demographic 
Survey — Supplement  to  the  Current 
Population  Survey. 

Form  Numberis):  CPS-580.  •58g(SP), 
-676,  676(SP). 

Agency  Approval  Number:  0607- 
0354. 

Type  of  Request:  Reinstatement,  with 
change,  of  an  expired  collection. 

Burden:  20.410  hours. 

Number  of  Respondents:  50,500. 

Avg  Hours  Per  Response:  24  and  one 
half  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  conducts  the  Annual 
Demographic  Survey  (ADS)  every  year 
in  March  as  a  supplement  to  the  Current 
Population  Survey  (CPS).  The  Bureau  of 
the  Census,  the  Bureau  of  Labor 
Statistics,  and  the  Department  of  Health 
and  Human  Services  sponsor  this 
supplement.  In  the  ADS,  we  collect 
information  on  work  experience, 
migration,  personal  income  and 
noncash  benefits,  household  noncash 
benefits,  and  race. 

The  work  experience  items  in  the 
ADS  provide  a  unique  measure  of  the 
dynamic  natiuv  of  the  labor  force  as 
viewed  over  a  one-year  period.  The 
income  data  from  the  ADS  are  used  by 
social  planners,  economists. 
Government  officials,  and  market 
reeearchers  to  gauge  the  economic  well- 
being  of  the  Nation  as  a  whole,  and 
selected  population  groups  of  interest. 
Researchers  evaluate  March  income  data 
not  only  to  determine  poverty  levels, 
but  also  to  determine  whether 
Government  programs  are  reaching 
eligible  households. 

We  have  made  question  changes, 
additions,  and  deletions  to  the  1998 
supplement  to  address  changes  caused 
by  the  recent  welfare  reform  and 
changes  recommended  by  interviewers, 
data  users,  and  others. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

Legal  i^uf/jority:  Title  13  U.S.C, 
Section  182  and  Title  29  U.S.C, 
Sections  1-9. 

OMB  Desk  Officer:  Nancy  Kirkendall, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 


calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  OfRcw.  (202) 
482-3272.  Department  of  Commerce, 
room  5327. 14th  and  Constitution 
Avraue.  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall.  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  December  9. 1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc  97-32686  Filed  12-12-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
FOrsign-Trads  Zones  Board 

[Order  No.  934] 

Expansion  of  Foreign-Trada  Zona  15: 
Kanaas  City,  Miaaouri,  Area  (Carthaga, 
Miaaouri.  Site) 

Pursuant  to  its  authority  undw  the 
Foreign-Trade  Zones  Act  of  June  l8. 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 

Whereas,  an  application  from  the 
Greater  Kansas  City  Foreign  Trade  Zone, 
Inc..  grantee  of  Foreign-Trade  Zone  15. 
Kansas  City,  Missouri,  area,  for 
authority  to  expand  FTZ  15  to  include 
an  additional  site  in  Carthage,  Missouri, 
was  filed  by  the  Board  on  February  11, 
1997  (FTZ  Docket  7-97.  62  FR  8422.  2/ 
25/97): 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
and  the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now.  therefore,  the'board  hereby 
orders: 

The  application  to  expand  FTZ  15  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28,  and  subject  to  the  standard 
2.000-acre  activation  limit  for  the 
overall  zone  project. 
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Signed  at  Washington.  DC.  this  8th  day  of 
December  1997. 

Richard  W.  Moreland. 

Acting  Assistant  Secretary  of  Commerce  for 

Import  Administration,  Alternate  Chairman. 

Foreign-Trade  Zones  Board. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc  97-32692  Filed  12-12-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foralgn-Trada  Zonaa  Board 
Pocket  81-07] 

Propoaad  Foraign*Trada  Zona: 
Lakawood,  Naw  Jersey;  Application 
and  PutiUc  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Township  of 
Lakewood.  New  Jersey,  to  establish  a 
general-purpose  foreign-trade  zone  in 
Lakewood,  New  Jersey,  adjacent  to  the 
Philadelphia  Consolidated  Customs  port 
of  entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the  FTZ 
Act.  as  amended  (19  U.S.C.  81a-61u). 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on 
December  8, 1997.  The  applicant  is 
authorized  to  make  the  propose  imder 
New  Jersey  Statutes  Annotated  12:13-1. 

The  proposed  zone  would  be  the  third 
general-piupose  zone  in  the  New  Jersey 
portion  of  the  Philadelphia 
Consolidated  Customs  port  of  entry 
area.  The  existing  zones  are:  FTZ  142  at 
sites  in  Salem/Millville.  New  Jersey 
(Grantee:  South  Jersey  Port  Corporation. 
Board  Order  358.  52  F.R.  33855,  9/8/87); 
and  FTZ  200  in  Mercer  County,  New 
Jersey  (Grantee:  County  of  Mercer,  New 
Jersey,  Board  Order  683,  59  F.R.  13698, 
3/23/94). 

The  proposed  new  zone  would 
consist  of  2  sites  (2,248  acres)  in  the 
Township  of  Lakewood:  Site  1  (3 
contiguous  parcels,  1,996  acres) — Parcel 
A  (1.540  acres) — Lakewood  Industrial 
Park  (includes  the  Lakewood  Airport). 
State  Highway  Route  70.  Lakewood; 
Parcel  B  (47  acres) — ^Pine  Street  South 
Industrial  District,  Pine  Street, 
Lakewood;  Parcel  C  (409  acres) — 
Lakewood  Indtlstrial  Campus  West, 
Cedar  Bridge  Avenue,  Lakewood;  and 
Site  2  (252  acres) — Prospect  Street 
Industrial  Park,  Prospect  and  James 
Streets,  Lakewood.  Parcel  A  in  Site  1 
and  Site  2  are  located  within  a  State 
Urban  Enterprise  Zone,  and  Parcels  B 
and  C  are  expected  to  be  included  in  a 
proposed  expansion  of  the  Urban 
Enterprise  Zone.  The  applicant  or  the 
Lakewood  Industrial  Commission  owns 


a  substantial  porticm  of  die  land,  vrith 
the  remaining  property  being  privately 
owned. 

The  application  contains  evidence  of 
the  need  for  foreign-trade  zone  services 
in  the  Lakewood  area.  Several  firms 
have  indicated  an  interest  in  using  zone 
procedures  for  warehousing/distribution 
activity.  Specific  manufacturing 
approvals  are  not  being  sought  at  this 
time.  Requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
theBoaid. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  January  15. 1998, 1:00  p.m.. 
Conference  Room  C.  Township  of 
Lakewood  Municipal  Building,  231 
Third  Street,  Lakewood,  New  Jersey 
08701. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  13,  1998.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  March  2,  1998. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 
Office  of  the  Municipal  Clerk,  Township 

of  Lakewood  Municipal  Building,  2nd 

Floor— Room  8,  231  Third  Street, 

Lakewood,  NJ  08701 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  and  Pennsylvania  Avenue,  NW., 

Washington,  DC  20230 

Dated:  December  9. 1997. 
John  J.  Da  Ponte,  Jr.. 
Executive  Secretary. 

[FR  Doc.  97-32691  Filed  12-12-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreigrv-TFade  Zones  Board 
[OrdwNo.939] 

Grant  of  Authority  for  Subzona  Status: 
The  BAF  System,  Inc.  (Consumer 
Products/KnHe  Assamt>ly),  Dailaa, 
Taxaa 

Purauant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u). 


the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Orden 

Whereas,  by  an  Act  of  Congress  ' 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C 
81fr-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
caimot  serve  the  specific  use  involved: 

Whereas,  an  application  bom  the 
Dallas/Fort  Worth  Maquila  Trade 
Development  Corporation,  grantee  of 
Foreign-Trade  Zone  168,  for  authority  to 
establish  special-purpose  subzone  status 
at  the  warehousing/distribution  and 
processing  facility  of  The  B&F  System, 
Inc.,  in  Dallas,  Texas,  was  filed  by  the 
Board  on  November  6, 1996,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  81-96, 
61  FR  58860, 11-19-96);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  168A)  at  the  The  B&F 
System,  Inc.,  facility  in  Dallas,  Texas,  at 
the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§  400.28,  and  subject  to  the  condition 
that  foreign  origin  merchandise  related 
to  the  assembly  activity  shall  be 
admitted  to  the  subzone  in  privileged 
foreign  stattis. 

Signed  at  Wasliington,  DC,  tliis  8th  day  of 
December  1997. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  of  Commerxx  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Tmde  Zones  Board. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  97-32693  Filed  12-12-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Forelfn-Trad*  Zone*  B««rd 

(OrdwNa«33) 

Ejipansion/fl«loeation  of  Foraign-Trade 
SubMne  84L,  CaMtomia  Mterowav 
MIcrowav*  Network  Syttams,  Inc. 
(Telacommunlcatlons  ProdMCts), 
Houston,  Taxas  Araa 

Punuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18. 1934.  as 
amended  (19  U.S.C  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order 

Whereas,  an  application  from  the  Port 
of  Houston  Authority,  grantee  of 
Foreign-Trade  Zone  84,  Houston.  Texas, 
area,  requesting  authority  on  behalf  of 
California  Microwav*— Microwave 
Network  Systems,  Inc.,  to  relocate 
subzone  status  (Subzone  84L)  to  a  larger 
bcility  located  in  Stafford,  Texas,  was 
filed  by  the  Board  on  January  22, 1997 
(FTZ  Docket  4-97,  62  FR  7751,  2/20/97); 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  RegiatM' 
and  the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand/relocate 
FTZ  84L  is  approved,  subject  to  the  Act 
and  the  Board's  regulations,  including 
Section  400.28,  and  further  subject  to 
the  condition  that  the  company  elect 
privileged  foreign  status  on  foreign 
merchandise  admitted  to  the  subzone. 

Signed  at  Washington,  DC,  this  3rd  day  of 
Decemtier  1997. 

Robatt  S.  LaRoaaa, 

Assistant  Secntary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
Jolu  |.  Da  PoBla.  Jr., 
Executive  Secretary. 

(FR  Doc.  97-32628  Filed  12-12-97:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
miarnaiiui  lai  iraaa  AaniMisirawNi 

[A-64»-8131 

Notioa  of  Extansion  of  TIma  Limit  of 
Antidumping  Duty  Adminlstrativa 
Ravfaw:  Canned  Pinaappla  Fruit  From 
Thailand 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EfFECTIVC  DATE:  December  15, 1998. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the  final 
results  of  the  first  administrative  review 
on  canned  pineapple  fruit  from 
Thailand.  The  Department  has 
determined  that  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  section  751(a)(3)(A) 
of  the  Tariff  Act  of  1930,  as  amended. 
FOA  FURTHER  MPONMATION  CONTACT: 
Gabriel  Adler  or  Kris  Campbell,  Office 
of  AD/CVD  Enforcement  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitutiop 
Avenue,  N.W.,  Washington,  D.C  20230; 
telephone:  (202)  482-1442  and  (202) 
482-3813,  respectively. 
SUPPLEMENTARY  INFORMATION:  On  August 
7,  1997,  the  Department  of  Commerce 
(the  Department)  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  canned  pineapple  fruit  from 
Thailand.  See  Carmed  Pineapple  Fruit 
from  Thailand;  Preliminary  Results  and 
Partial  Termination  of  Antidumping 
Duty  Administrative  Review  (62  FR 
42487).  The  review  covers  shipments  of 
this  merchandise  to  the  United  States 
during  the  period  of  review  January  11, 
1995.  throi^  June  30.  1996,  and  three 
manufacturers/exporters  of  the  subject 
merchandise:  Siam  Food  Products 
Public  Company  Ltd.,  The  Thai 
Pineapple  Public  Company,  Ltd.,  and 
Thai  Pineapple  Canning  Industry  Corp., 
Ltd. 

Section  751(a)(3)(A)  of  tiie  Tariff  Act 
of  1930,  as  amended  (the  Act)  directs 
the  Department  to  issue  its  final  results 
of  review  within  120  days  after  the  date 
on  which  the  preliminary  results  are 
published,  unless  it  is  not  practicable  to 
complete  the  review  in  that  period,  in 
which  case  the  Department  may  extend 
the  period  to  180  days.  Because  it  is  not 
practicable  to  complete  this  review 
within  a  120-day  period,  the 
Department  is  extending  the  time  limit 
for  completion  of  the  final  results  until 
180  days  from  the  date  of  publication  of 
our  preliminary  results  of  review.  The 


deadline  for  issuance  of  our  final  results 
of  review  is  thus  February  3, 1998. 

Dated:  Daoamber  S,  1997. 
loaaph  A.  SpalriBi. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  97-32627  FUwi  12-12-97;  8:45  am) 


DEPARTMENT  OF  COMMERCE 
HiiamaDonai  iraoa  AaHiNiiauanun 

[A-«21-8071 

Farrovanadium  and  Nitrtdad  Vanadium 
From  tita  Ruaaian  Fadaration:  Notlca 
of  Rnal  ftasuits  of  Antidumping  Duty 
Adminlstrativa  Ravlaw 

AQBICV:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  resulta  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  August  7,  1997,  the 
Department  of  Commerce  published  in 
the  Federal  Register  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
ferrovanadium  and  nitrided  vanadium 
from  the  Russian  Federation  (62  FR 
42492).  This  review  covers  the  period 
January  4, 1995,  through  June  30, 1996. 
Based  on  our  analysis  of  the  comments 
received  from  interested  parties,  we 
have  made  certain  changes  to  our 
preliminary  results,  including 
corrections  of  errors.  Therefore,  the  final 
results  differ  from  the  preliminary 
results.  The  final  weighted-average 
dumping  margin  is  listed  below  in  the 
section  entitied  "Final  Results  of 
Review." 

We  have  determined  that  sales  have 
been  made  below  normal  value  during 
the  period  of  review.  Accordingly,  we 
will  instruct  the  U.S.  Customs  Service  to 
assess  antidumping  duties  based  on  the 
difference  between  export  price  and 
normal  value. 

EFFECTIVE  DATE:  December  15, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
David  J.  Goldberger  or  Mary  Jenkins. 
AD/CVD  Enforcement  Group  II,  Office  5, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-4138  or  (202)  482-1756, 
respectively. . 
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SUPPt^MENTARY  INFORMATION: 

The  Applicable  SUtute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended,  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Rounds 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  as  codified  at  19  CFR 
Part  353  (April  1, 1997). 

Background 

The  Department  of  Commerce  (the 
Department)  published  an  antidumping 
duty  order  on  ferrovanadium  and 
nitrided  vanadium  from  the  Russian 
Federation  (Russia)  on  July  10, 1995  (60 
FR  35550). 

The  Department  published  a  notice  of 
"Opportunity  To  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  for  this  review 
period  on  July  8, 1996  (61  FR  35712). 
We  received  a  timely  request  for  review 
and  on  August  15, 1996,  we  published 
a  notice  of  initiation  of  the  review  (61 
FR  42416). 

This  review  covers  one  exporter  of  the 
subject  merchandise.  Gait  Alloys,  Inc. 
(Gait). 

On  Augiut  7. 1997,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  ferrovanadium  and  nitrided 
vanadium  from  Russia,  as  well  as  a 
recission  of  the  review  for  a  second 
exporter,  Odermet  Ltd.,  which  had  no 
shipments  during  the  period  of  review 
(POR)  (62  FR  42492).  Gait  and  tiie 
petitioner,  Shieldalloy  Metallurgical 
Co..  Inc.,  submitied  case  and  rebuttal 
briefs  in  September  1997.  In  response  to 
the  Department's  October  15, 1997. 
letier,  the  petitioner  submitted 
additional  surrogate  value  data  on 
October  27, 1997,  and  Gait  submitted 
comments  related  to  this  submission  on 
November  3, 1997.  As  the  Department 
placed  additional  surrogate  value 
information  on  the  record  on  November 
6. 1997,  we  allowed  comments  on  this 
information  from  the  petitioner. 
submitted  on  November  14  and  18, 
1997,  and  rebuttal  comments  from  Gait 
submitted  on  November  20, 1997,  in 
accordance  with  section  782(g)  of  the 
Act 

The  Department  has  now  completed 
this  review  in  accordance  with  section 
751(a)  of  the  Act 

Scope  of  Ae  Review 

The  products  covered  by  this 
administrative  review  are 


ferrovanadium  and  nitrided  vanadium, 
regardless  of  grade,  chemistry,  form  or 
size,  unless  expressly  excluded  from  the 
scope  of  this  order.  Ferrovanadium 
includes  alloys  containing 
ferrovanadium  as  the  predominant 
element  by  weight  [i.e.,  more  weight 
than  any  other  element,  except  iron  in 
some  instances)  and  at  least  4  percent 
by  weight  of  iron.  Nitrided  vanadium 
includes  compoimds  containing 
vanadiiun  as  the  predominant  element, 
by  weight,  and  at  least  5  percent,  by 
weight  of  nitrogen.  Excluded  from  the 
scope  of  this  order  are  vanadium 
additives  other  than  ferrovanadium  and 
nitrided  vanadium,  such  as  vanadium- 
aluminum  master  alloys,  vanadium 
chemicals,  vanadium  waste  and  scrap, 
vanadium-bearing  raw  materials,  such 
as  slag,  boiler  residues,  fly  ash,  and 
vanadium  oxides. 

The  products  subject  to  this  order  are 
currently  classifiable  under  subheadings 
2850.00.20,  7202.92.00,  7202.99.5040, 
8112.40.3000,  and  8112.40.6000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  is 
dispositive. 

Period  of  Review 

The  period  of  review  (POR)  is  January 
4, 1995,  through  June  30, 1996.  The 
review  covers  one  exporter.  Gait 

Facts  Available 

In  accordance  with  section  776(a)  of 
the  Act,  we  have  determined  that  the 
use  of  adverse  facts  available  (FA)  is 
appropriate  for  sales  of  merchandise 
produced  by  Chusovoy,  as  discussed  in 
the  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  of 
Ferrovanadium  and  Nitrided  Vanadium 
from  the  Russian  Federation  (62  FR 
42494.  August  7. 1997)  and  below  at 
Comment  1. 

Analysis  of  Conments  Received 

Comment  1:  Application  of  Facts 
Available  to  Chusovoy-produced 
Merchandise. 

Gait  contends  that  the  use  of  an 
adverse  &cts  available  rate  of  88.63 
percent  for  Gait's  sales  of  merchandise 
produced  by  Chusovoy.  a  non- 
cooperative  party  to  the  pr(x:eeding,  is 
contrary  to  the  statutory  requirements 
and  Department  precedent,  and 
punishes  the  wrong  party  for  non- 
cooperation.  Gait  cites  section  776(b)  of 
the  Act  which  provides  that  adverse  FA 
may  be  applied  when  an  interested 
party  has  railed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  a  request  for  information. 


Accordingly,  while  Chusovoy  may  be 
uncooperative.  Gait  notes  that  it  has 
cooperated  to  the  best  of  its  ability,  and 
thus  adverse  FA  cannot  be  applied  in 
calculating  its  margin.  In  a  recent  case 
with  a  similar  fact  pattern.  Final  Results 
of  Antidumping  Duty  Administrative 
Review:  Tapered  Roller  Bearings  and     • 
Parts  Thereof,  Finished  and  Unfinished, 
from  the  People's  Republic  of  China,  62 
FR  6173  (February  11. 1997)  [PRC 
TRBs),  Gait  states  that  the  Department 
did  not  apply  adverse  FA  from  the  less 
than  £air  value  (LTFV)  investigaticm 
petition  for  the  merchandise  from  the 
uncooperating  producers  sold  by  the 
cooperating  exporter,  as  was  applied  in 
these  preliminary  results,  but  rather 
used  the  facts  available  from  other 
producers  in  that  proceeding  to 
calculate  normal  value  (NV)  for  those 
sales.  Gait  thus  argues  that  the  margin 
for  these  sales  should  be  calculated 
using  Gait's  actual  sales  prices  for 
export  price  (EP)  and  the  information 
obtained  from  the  other  producer  in  this 
proceeding,  Tulachermet,  or, 
alternatively,  Cbusovoy's  data  from  the 
LTFV  investigation,  to  calculate  NV. 

The  petitioner  argues  that  the 
Department  properly  considered 
Chusovoy  an  uncooperative  respondent 
in  the  preliminary  results  and  correctiy 
applied  adverse  FA  to  sales  of 
Chusovoy's  merchandise.  Given  the 
absence  of  the  required  data  from 
Chusovoy,  the  petitioner  contends  that 
the  petition  rate  properly  constitutes  the 
"facts  otherwise  available"  in 
accordance  with  section  776(b)  of  the 
Act.  This  approach,  the  petitioner 
continues,  is  consonant  with  the 
Department's  established,  and  judicially 
approved,  pre-URAA  two-tiered  "best 
information  available"  (BIA) 
methodology,  and  the  Department's 
practice  regarding  focts  available  under 
the  URAA.  With  regard  to  Gait's 
proposed  alternatives  to  the  LTFV 
petition  rate,  the  p)etitioner  claims  that 
Chusovoy's  data  from  the  LTFV  segment 
of  the  proceeding  cannot  be  considered 
in  this  segment  because  Gait  improperly 
submitted  the  information  on  this 
record  without  Chusovoy's  consent  or 
knowledge.  The  petitioner  also  notes 
that  the  fiacts  in  this  case  are  difiiraent 
from  those  in  PRC  TRBs,  where,  the 
petitioner  contends,  the  amount  of 
usable  information  was  much  greater 
than  in  this  instance. 

DOC  Position:  We  find  no  basis  to 
change  our  finding  in  the  prelimiiuuy 
results  that  the  use  of  adverse  FA  is 
warranted  for  Chusovoy's  factors  of 
production.  As  we  stated  in  the 
preliminary  results,  we  find  that, 
pursuant  to  section  782(e)  of  the  Act 
the  limited  information  that  Chusovoy 
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submitted  is  so  incomplete  that  it 
cannot  serve  as  a  reliable  basis  for 
reaching  a  determination  in  this  review. 
Further,  by  failing  to  respond,  Chusovoy 
is  an  interested  party  which  has  not 
cooperated  to  the  bent  of  its  ability 
under  section  776(b)  of  the  Act. 
Theieibre,  we  have  continued  to  use  an 
adverse  inference  in  selecting  from  the 
facts  available  to  determine  the  margins 
for  Gait's  sales  of  Chusovoy-produced 
merchandise  and  applied  the  88.63 
percent  margin  used  in  the  preliminary 
results  for  these  sales. 

With  regard  to  Gait's  reference  to  a 
-  dlfiierent  approach  applied  in  PRC 
TRBb.  we  note  that  the  facts  in  PRC 
TRBs  are  distinguishable  from  the 
instant  situation  in  a  number  of  ways. 
Premier  purchased  the  subject 
merchandise  from  eight  suppliers,  two 
of  which  did  not  cooperate;  here,  Gait 
purchased  only  from  two  suppliers,  of 
which  one  did  not  cooperate.  Premier's 
six  cooperating  suppliers  reported  little 
variation  in  factor-utilization  rates;  thus, 
using  their  data  to  calculate  the 
unreported  factor  data  for  the  same 
model  may  have  been  appropriate  for 
that  case.  Here,  we  only  have  one 
cooperating  producer's  fully  reported 
bctors  of  production  to  consider  and 
thus  an  insufficient  basis  to  conduct  a 
similar  evaluation  of  variation  in 
consuqaotion  rates.  Under  these 
citeHiiftSkacai,  it  is  inappropriate  to' 
allow  Chusovoy  (or  any  producer)  to 
benefit  for  not  cooperating  in  a 
proceeding. 

With  regard  to  petitioner's  comment 
concerning  Gait's  submission  of 
Chusovoy  data  from  the  LTFV 
investigation,  we  do  not  agree  that  the 
information  was  improperly  submitted. 
The  information  in  question  was 
originally  obtained  by  Gait  and 
submitted  to  the  Department  by  counsel 
common  to  Gait  and  Chusovoy.  Gait  did 
not  obtain  the  information  through  a 
violation  of  the  administrative 
protecrtive  order,  but  rather  had  direct 
access  to  the  information  and  thus  was 
in  a  position  to  submit  it  for  this  record. 

Comment  2:  Valuation  of  Chusovoy's 
Vanadium  Slag  for  Facts  Available  Rata. 

The  petitioner  contends  that  the 
Department  cannot  use  Tulachermet's 
purchase  price  of  South  African 
vanadium  slag  to  value  Chusovoy's 
consumption  of  vanadium  slag. 
According  to  the  petitioner.  Department 
precedent  and  policy  establish  the 
Department's  intent  to  apply  the  price 
paid  by  an  NME  producer  for  a  market 
economy  input  only  to  that  producer's 
own  consumption  of  the  inpat.  The 
petitioner  also  claims  that,  in  applying 
the  facts  available  rate  as  NV  for  Gait's 
sales  of  Chusovoy  merchandise,  the 


Department  improperly  concluded  that 
Chusovoy  procured  all  of  its  slag 
requirements  from  Russian  suppliers 
and  thus  improperly  applied  a  quality 
adjustment  in  valuing  vanadium  slag. 
As  Cscts  otherwise  available,  the 
petitioner  holds  that  the  Department 
should  adversely  assume  that  this 
uncooperative  respondent  did  not 
purchase  any  of  its  vanadium  slag 
requirements  from  Russian  suppliers  of 
low  grade  vanadium  slag,  but  rather 
consumed  high  grade  vanadium  slag 
such  as  South  African  slag,  containing 
23  percent  vanadium  pentoxide,  and 
thus  apply,  without  adjustment,  the 
LTFV  margin  of  108  percent  to  all  of 
Gait's  sales  of  subject  merchandise 
produced  by  Chusovoy. 

Gait  objects  to  the  use  of  the 
unadjusted  petition  value  for  vanadium 
slag  (i.e.,  the  price  paid  by  Shieldalloy 
for  South  African  slag  exported  to  the 
United  States)  because  it  relates  to  sales 
to  a  different  market  and  is  thus  less 
accurate  than  a  price  to  the  Russian 
market.  According  to  Gait,  the  price 
paid  by  Tulachermet  for  South  African 
vanadium  slag  imported  into  Russia  is 
the  best  available  information  to  value 
Chusovoy's  slag. 

DOC  Position:  We  have  not  valued 
Chusovoy's  consumption  of  vanadium 
slag  based  on  Tulachermet's  South 
African  purchase,  but  rather  we  applied 
•the  C^S^-fflVAtigation  mar^irrate,"  *~*" 
adjusted  to  reflect  the  quality  of 
Russian-sourced  vanadium  slag  as  we 
did  for  the  preliminary  results  of  this 
administrative  review,  for  all  of  Gait's 
sales  of  Chusovoy-produced 
merchandise.  We  disagree  with  the 
petitioner  that  the  Department  must 
make  an  adverse  assumption  of  the  facts 
available  that  Chusovoy  obtained  higher 
quality  South  African  slag  for  all  of  its 
vanadium  slag  consumption.  The  facts 
available  in  this  segment  include  all  of 
the  relevant  information  obtained  and 
verified  during  the  LTFV  segment  of  the 
proceeding,  and  placed  specifically  on 
the  record  prior  to  the  preliminary 
results,  as  well  as  information  in  the 
public  record.  In  the  LTFV 
investigation.  Chusovoy  reported,  and 
the  Department  verified,  thiat  none  of  its 
slag  was  obtained  from  market  economy 
sources.  The  LTFV  investigation 
established  that  Chusovoy  obtainedlAeg 
from  two  sources:  as  a  by-product  of  its 
production  of  other  goods,  and  from  a 
steel  manufacturer  in  Nizhni-Tagil  in 
Russia.  There  is  no  basis  to  assume, 
adversely  or  otherwise,  that  Chusovoy 
has  completely  changed  its  supply 
pattern  and  relies  exclusively  on 
foreign-sourced  vanadium  inputs. 

Comment  3:  Application  of  Facts 
Available  to  Gait  and  Tulachermet  Data. 


The  petitioner  claims  that  Gait's  and 
Tulachermet's  data  as  well  as 
Chusovoy's  should  be  disregarded  for 
the  final  results  because  of  numerous 
deficiencies  and  failure  to  provide 
requested  data.  Moreover,  the  petitioner 
argues  that  these  parties  are  also 
uncooperative  and  adverse  FA  must  be 
applied  for  the  final  results.  The 
petitioner  cites  the  following  areas  as 
the  basis  for  its  claim: 

(a)  Failure  to  meet  certification 
requirements — The  petitioner  contends 
that  the  respondents  failed  to  comply 
with  the  Department's  certification 
requirements  of  19  CFR  353.31(1)  by 
omitting  certifications  from  Chusovoy  or 
its  counsel,  or  by  submitting 
certifications  that  were  merely  copies  of 
faxes  used  in  previous  submissions  and 
have  never  replaced  them  with  original 
signed  certifications. 

(b)  Gait  fisiled  to  report  all  of  its  POR 
sales — The  petitioner  contends  that  Gait 
failed  to  report  all  of  its  sales  during  the 
POR  because  it  did  not  report  data  ror 
merchandise  sold  from  a  shipment  that 
allegedly  entered  the  United  States  prior 
to  suspension  of  liquidation.  The 
petitioner  claims  that  in  order  to 
exclude  these  sales.  Gait  must  meet  the 
stringent  requirements  outlined  in  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Certain 
Stainless  Steel  Wire  Rod  from  France, 

•82  FIU20»f*^»bruajy  1^4997)  rSSM«J?- 
namely  that  such  sales  may  be  excluded 
only  if  the  Deftartment  determines  that 
these  sales  (1)  entered  the  United  States 
prior  to  suspension  of  liquidation,  and 
(2)  that  there  is  sufficient  linkage 
between  the  entry  and  the  POR  sales. 
The  petitioner  argues  that  Gait  had 
provided  insufficient  documentation  to 
establish  the  date  of  entry  as  being  prior 
to  the  suspension  of  liquidation,  and 
that  Gait  has  not  adequately 
demonstrated  linka^between  this  entry  ^ 
and  corresponding  sales. 

(c)  Gait  tailed  to  provide  all  reqidred 
audited  financial  statements — The 
petitioner  states  that  Gait  never 
provided  the  audited  financial 
statement  for  Gait  International  for  the 
fiscal  year  ending  September  30,  1996, 
as  requested  by  the  Department.  The 
internal  financial  documents  Gait 
submitted,  the  petitioner  contends,  were 
untimely  and  fiidequate.  ^ 

(d)  Tulachermet  failed  to  provide 
critical  information — The  petitioner 
contends  that  Tulachermet  did  not 
adequately  respond  to  the  Department's 
questionnaire  because  it  did  not  provide 
frill  translations  of  production 
worksheets,  revealed  late  in  this 
proceeding  that  it  produced  an 
intermediate  product,  limestone,  in 
making  the  subject  merchandise.  Called 
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to  provide  complete  packing  materials 
and  labor  factor  data  for  the  POR,  and 
omitted  other  information  specifically 
requested  by  the  Department. 

Gait  counters  that  it  has  fully 
cooperated  with  the  Department.  Gait's 
responses  to  the  petitioner's  comments 
are  as  follows: 

(a)  Failure  to  meet  certification 
requirements — Gait  contends  that  all 
submissions  included  the  necessary 
certifications  for  factual  information  and 
that  no  submission  has  been  rejected  by 
the  Department  because  of  the  absence 
of  a  prop>er  certification.  Gait  adds  that 
the  petitioner  is  incorrect  in  its 
understanding  of  the  certification 
regulation  in  that  it  does  not  specify  the 
particular  form  of  certification  that  the 
petitioner  is  demanding.  Accordingly, 
there  is  no  reason  to  reject  Gait's  and 
Tulachermet's  submission  on  this  basis. 

(b)  Gait  failed  to  report  all  of  its  POR 
sales — Gait  replies  that  it  has  adequately 
demonstrated  that  the  sales  in  question 
were  properly  excluded  from  its 
reporting  because  the  merchandise 
entered  the  United  States  prior  to 
suspension  of  liquidation.  Gait  states 
that,  although  the  petitioner  insists  that 
Gait  has  supplied  insufficient 
documentation,  the  petitioner  fails  to 
identify  what  piece  of  documentation, 
other  than  the  actual  entry  documents. 
Gait  should  have  submitted.  Gait  asserts 
that  the  entry  summary  provided  to  U.S. 
Customs  sufficiently  establishes  the  date 
of  entry  for  this  merchandise.  Furtber, 
Gait  argues  that  it  has  already 
established  during  the  LTFV 
investigation  verification  that  it  keeps 
records  in  the  ordinary  course  of 
business  that  enables  it  to  link  entered 
merchandise  and  sales. 

(c)  Gait  failed  to  provide  all  required 
audited  financial  statements — Gait 
responds  that  there  is  no  audited 
financial  statement  for  its  affiliate  Gait 
International  for  the  fiscal  year  ending 
September  30,  1996;  thus.  Gait  cannot 
be  said  to  be  uncooperative  in  this 
regard. 

(d)  Tulachermet  failed  to  provide 
critical  information—Gait  states  that 
Tulachermet  reported  all  inputs  to  the 
Department.  The  production  summary 
worksheet  translations  are  adequate. 
Gait  states,  because  each  monthly 
summary  has  year-to-date  cumulative 
calculations,  so  that  by  providing 
translations  for  December  1995  and  June 
1996.  Tulachermet  has  provided 
translations  for  the  entire  POR.  With 
regard  to  Tulachermet's  own  production 
of  lime  from  limestone.  Gait  states  that 
the  necessary  information  was 
immediately  submitted  to  the 
Department  after  the  Department  raised 
the  issue,  and  that  the  labor  and  energy 


consumed  in  the  production  of  lime 
already  had  been  included  in  the 
reporting  of  vanadium  pentoxide 
production.  Gait  states  that 
Tulachermet's  packing  input  reporting 
is  complete  in  that  a  comparison  of  the 
response  for  the  POR  to  the  verified 
response  in  the  LTFV  investigation 
shows  that  the  petitioner's  claim  that  all 
of  its  packing  materials  were  not 
reported  is  baseless,  and  that  the 
petitioner  has  failed  to  identify  even  one 
material  that  is  missing. 

DOC  Position:  We  continue  to  hoid.  as 
we  stated  in  our  preliminary  results, 
that  Gait  and  Tulachermet  have  fully 
cooperated  with  the  Department  and 
that  the  information  submitted  by  Gait 
and  Tulachermet  meets  the 
requirements  of  section  782(e)  of  the  Act 
in  that: 

(1)  the  information  is  timely; 

(2)  the  information  is  verifiable; 

(3)  the  information  is  not  so 
incomplete  that  it  cannot  serve  as  a 
reliable  basis  for  our  determination; 

(4)  these  parties  have  acted  to  the  best 
of  their  abilities  in  providing  the 
reouested  information;  and 

(5)  the  information  can  be  used 
without  imdue  difficulties. 

Accordingly,  we  have  relied  upon  the 
information  submitted  by  Gait  and 
Tulachermet  for  the  final  results.  We 
address  the  specific  areas  raised  by  the 
petitioner  as  follows: 

(a)  In  our  review  of  Gait's 
submissions,  we  found  that  all 
submissions  that  required  certifications 
were  accompanied  by  a  certification  that 
meets  the  regulatory  requirement.  Most 
of  these  certifications  were  of  the  faxed, 
copied  type.  While  this  type  may  not  be 
ideal,  there  is  no  regulatory  or  statutory 
basis  for  rejecting  such  certification. 

(b)  The  Department  is  satisfied  that 
the  "unreported  sales"  claimed  by  the 
petitioner  are  for  pre-antidumping  duty 
order  entries.  We  disagree  with  the 
petitioner  that  Gait  failed  to  meet  the 
two-prong  test  as  articulated  in  SSWR 
from  France.  The  first  prong  of  the  test 
is  established  by  showing  that  the 
merchandise  entered  the  United  States 
before  the  suspension  of  liquidation. 
Gait  met  this  part  of  the  test  by 
submitting  entry  documents  for  the 
sales  in  question  which  established  that 
the  merchandise  entered  the  United 
States  prior  to  suspension  of 
liquidation.  In  addition,  the  second  part 
of  the  test  was  met  because  a 
comparison  of  the  lot  number  for  the 
entry  to  the  lot  numbers  supplied  in  the 
sales  listing  confirms  that  Gait  has  been 
able  to  link  specific  sales  to  entries.  We 
verified  in  the  LTFV  investigation  that 
Gait  is  able  to  link  specific  sales  to 
specific  entries  of  the  subject 


merchandise  and  we  have  no  reason  to 
believe  that  circimistances  have 
changed  with  regard  to  Gait's  ability  to 
link  these  entries  and  sales. 

(c)  We  find  no  basis  to  conclude  that 
Gait  has  withheld  any  financial 
statements.  Gait  has  stated  that  there  is 
no  financial  statement  for  its  affiliate 
and  we  have  no  reason  to  dispute  this 
assertion. 

(d)  With  respect  to  Tulachermet's 
provision  of  information,  the 
information  provided  is  timely, 
verifiable,  complete  to  the  extent  that  it 
serves  as  a  reliable  basis  for  our 
determiaation,  and  can  be  used  without 
undue  difficulty.  Gait  provided 
Tulachermet's  production  woricsheets  in 
fiill  compliance  v«rith  the  Department's 
instructions,  and  provided  adequate 
translations  for  them.  The  information 
on  lime  production,  which  constitutes 
only  a  small  portion  of  NV.  by  value, 
was  provided  in  a  timely  manner  for 
this  segment  of  the  proceeding.  The 
information  provided  for  the  relatively 
minor  packing  factors  is  sufficient  to 
serve  as  a  reliable  basis  for  our  final 
results. 

Comment  4:  "Combination  Rates"  for 
Gait 

Gait  contends  that,  if  the  Department 
applies  adverse  FA  to  sales  of  Chusovoy 
merchandise,  it  should  do  so  in  a  way 
that  punishes  Chusovoy  for  its  non- 
cooperation,  but  not  Gait.  Accordisgly, 
Gait  advocates  establishing  separate 
deposit  rates  for  each  producer/exporter 
combination  ("combination  rates") — 
i.e.,  a  deposit  rate  for  Chusovoy 
(producer)  and  Gait  (exporter)  based  on 
adverse  FA,  and  a  deposit  rate  for 
Tulachermet  (producer)  and  Gait 
(exporter)  based  on  the  Department's 
margin  calculations  using  the  submitted 
data.  Gait  also  advocates  a  different 
basis  for  assessment  purposes  using  the 
actual  sales  information  from  Gait. 

The  petitioner  argues  that  the 
issuance  pf  a  single  dumping  margin  for 
Gait  is  proper  and  consistent  with  the 
Department's  practice.  Indeed,  it  would 
be  inappropriate  and  improper  for  the 
Department  to  issue  separate 
combination  rates,  according  to  the 
petitioner.  The  petitioner  cites  a  number 
of  past  determinations  where  the 
Department  has  refused  to  establish 
producer/exporter  combination  rates, 
except  where  a  producer/exporter 
margin  is  found  to  be  zero  or  de 
minimis  and  thiis  excluded  finm  an 
antidumping  duty  order.  The  petitioner 
further  contends  that  the  issuance  of  a    - 
single  dumping  margin  for  Gait 
facilitates  administration  of  the 
antidumping  duty  order.  Finally,  the 
petitioner  notes  that  establishing 
assessment  and  deposit  rates  on 
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diflerent  baeas  would  have  the  effect  of 
rewarding  Chuaovoy  for  its  Cdlure  to 
cooperate  since,  under  Gait's  proposal, 
little  or  no  antidumping  duties  would 
be  assessed  on  the  tales  already  made, 
while  there  would  be  no  impact  for 
future  sales  since  Chusovoy  has  shown 
noJiirther  interest  in  exports  to  the 
United  States. 

DOC  Position:  We  have  followed  our 
long-established  practice  and  calculated 
a  single  rate  applicable  to  the  exporter. 
Gait,  consistent  vrith  our  approach  in 
similar  cases  (see.  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Pure  Magnesium  From 
Ukraine.  00  FR 16433.  March  30. 1995). 
As  the  rate  calculated  merely  reflects 
the  margins  determined  on  all  of  Gait's 
U.S.  salea,  we  are  not  persuaded  that 
there  is  a  compelling  reason  to  deviate 
from  our  normal  practice. 

Comment  5:  Wnether  Verificadon 
Should  Have  Been  Conducted  in  this 
Pmreedlng 

The  petitioner  claims  that  it 
established  a  compelling  and  apparent 
need  for  verification  of  the  sales  and 
factors  of  production  responses  in  this 
proceeding,  based  on.  inter  alia,  the 
changes  in  Gait's  distribution  system 
since  the  LTFV  inveatigation.  alleged 
deficiencies  in  Gait's  and  Tulachermet's 
responses,  and  Tulachermet's  failed 
verification  in  the  LTFV  investigation. 
The  petitioner  further  contends  that  the 
reapondents  have  "dwJwd"  verification 
by  claiming  that  verification  would  be  a 
needleas  expense  and  that  all  required 
infonnation  could  be  provided  without 
verification.  Instead,  the  petitioner 
aigues.  the  respondents  have  provided 
an  incomplete  and  contradictory  record; 
they  should  not  benefit  from  their 
oMection  to  verification. 

The  reapondents  coimter  that  they 
have  not  "ducked"  verification,  but 
rather  contend  that  it  would  be  an 
oiuieceasary  expense  for  the  Department 
and  far  the  respondents  to  conduct  on- 
site  verifications  aga'c  in  this  review 
when  the  Depertment  could  achieve  the 
same  end»  through  written  submissions. 
The  respondents  also  contend  that  the 
petitioner  failed  to  meet  the  deadline  far 
requesting  verification  in  this  review 
and  therefore  has  no  standing  to  object 
to  the  Department's  decision  not  to 
conduct  a  verification  in  this  instance. 

DOC  Position:  As  stated  in  section 
782(1X3)  of  the  Act.  the  Department 
shall  verify  information  raued  on  for  the 
final  results  of  an  administrative  review 
if  (A)  there  is  a  timely  request  for 
verification,  and  (B)  no  verification  was 
made  durin^the  two  immediately 
preceding  reviews  and  investigations. 
imlTtt  good  cause  for  verification  is 
shown.  Undar  the  applicable  regulation. 


19  CFR  353.36(aMv)(A).  the  petitioner's 
request  «vas  not  tfanely,  as  it  was  made 
more  than  120  days  after  the  initiation 
of  this  administrative  review.  However. 
19  CFR  353.36(a)(iv)  also  provides  for 
verification  if  the  Department 
determines  that  good  cause  for 
verification  exists.  In  response  to  the 
petitioner's  assertions,  we  do  not  find 
that  good  cause  exists  for  verification  in 
the  instant  segment  of  the  proceeding. 

Both  Gait  and  Tulachermet  were 
verified  in  the  LTFV  investigation, 
which  immediately  preceded  this 
review.  While  Tulachermet  failed 
verification  of  its  sales  response  in  the 
LTFV  investigation,  iu  reported  factors 
of  production  were  successfiilly  verified 
and  used  to  calculate  foreign  market 
value  for  an  unaffiliated  exporter. 
Although  Gait  has  made  changes  in  its 
distribution  system  since  our  last 
verification,  it  has  fully  responded  to 
our  requests  for  information  and 

Erovided  sufficient  data  in  this  review 
ir  the  Department's  analysis  and 
reliance  upon  for  the  final  results.  We 
do  not  consider  a  change  in  a 
respondent's  distribution  system,  in  and 
by  itself,  sufficient  cause  to  require  a 
verification.  In  sum.  we  are  satisfied 
that  the  data  provided  by  Gait  and 
Tulachermet  is  sufficiently  reliable 
under  section  782(e)  of  the  Act  so  as  to 
form  the  basis  of  our  final  results 
without  conducting  verification. 

Comment  8:  Surrogate  Value  for 
Vanadiiun  Slag. 

In  the  preliminary  results,  the 
Department  valued  Tiilachermet's 
Russian-sourced  vanadium  slag  based 
on  the  price  Tulachermet  paid  for  a 
purchase  of  South  African  slag 
immediately  prior  to  the  FOR.  adjusted 
for  the  quality  diffsrence  between  the 
South  African  and  Rnssian  material 
using  the  methodology  applied  in  the 
LTFV  final  determination.  The 
petitioner  contends  that  the  use  of  a 
single.  pre-POR  purchase  of  vanadium 
slag,  which  is  of  an  insignificant 
quantity  in  comparison  to 
"Tulachermet's  consumption  of  Russian 
slag,  is  an  inadequate  basis  for  the 
surrogate  value.  The  petitioner  claims 
that  the  Department  rejected  its 
valuation  proposal — the  weighted- 
average  of  the  petitioner's  own  South 
African  vanadium  slag  purchases  during 
the  FOR— because  of  Um  Department's 
faulty  mathematical  analysis  of  the 
petitioner's  purchases.  Because  its 
South  African  vanadium  slag  ptuchasea 
are  of  the  material  to  be  valued,  and 
cover  the  entire  FOR.  the  petitioner 
argues  tiiat  these  prices  are  the 
appropriate  basis  for  the  sunogate 
wum.  With  regard  to  vanadium  price 
data  obtained  from  the  Soutlr  African 


Minerals  Bureau  subsequent  to  the 
preliminary  results  (see  fax  dated 
November  6, 1997),  which  includes  the 
domestic  average  price  for  vanadiiun 
slag,  the  petitioner  objects  to  this  soiirce 
because  the  f>etitioner  believes  that  the 
South  African  values  stated  are  likely  to 
be  distorted  by  intrecompany  transfers 
not  conducted  at  arm's  length,  and  thus 
do  not  represent  market  value. 

Gait  claims  that  the  use  of 
Tulachermet's  purchase  price  as  the 
basis  for  the  vanadium  sLsg  surrogate 
value  is  consistent  with  the 
Department's  policy  and  practice,  as 
emoodied  in  section  351.4G8(c)(l)  of  the 
Department's  new  regulations,  which 
states  that  the  Depertment  will  base 
surrogate  value  on  a  market  economy 

Eurchase  when  an  input  is  sourced  from 
oth  market  economy  and  NME 
suppliera.  Gait  asserts  that  Tulachermet 
made  bonafide,  substantial  purchases 
for  Tulachermet's  production,  and  not  a 
de  minimis  purchase  meant  to  distort  a 
dumping  margin;  thus,  this  purchase  is 
a  reasonable  basis  for  valuing  Russian 
sourced  slag  in  accordance  with  the 
Department's  policy.  The  use  of  the 
petitioner's  prices  for  vanadium  slag, 
Gait  further  contends,  would  be  unfair 
and  unpredictable  because  this  business 
proprietary  information  is  unavailable 
when  the  respondents  make  sales.  Thus, 
argues  Gait,  how  could  Tulachermet 
know  if  Shieldalloy  purcliased  slag  at 
the  beginning,  at  the  end,  or  anytime  at 
all  during  the  FOR,  and  in  what 
quantities?  And,  how  could  Gait  even 
attempt  to  price  fairly  if  it  must  guess 
at  the  value  of  an  important  input  rather 
than  use  a  figure  that  is  readily 
accessible?  Gait  also  notes  that  relying 
on  the  petitioner's  purchase  prices 
would  involve  the  use  of  prices  to  the 
United  States  rather  than  to  an 
appropriate  surrogate  country,  contrary 
to  section  773(c)(4)  of  the  Act  Finally, 
with  regard  to  petitioner's  contentions 
regarding  the  use  of  the  vanadiiun  slag 
price  data  from  the  South  African 
Minerals  Btireau.  Gait  claims  that  its 
anal3rsis  shows  that  any  price  distortion 
that  exists  in  this  value  would  be  to 
respondents'  detriment  and  the  value 
should  be  adjusted  accordingly  if  it 
were  to  be  ueed. 

DOC  Position:  Vanadium  slag  is  the 
single  most  important  input  for 
production  of  ferrovanadiimi. 
Tulachermet  obtained  nearly  all  of  its 
vanadium  slag  consumed  during  th* 
FOR  from  a  Russian  source,  which 
provided  the  material  at  a  grade  of 
approximately  15-16  percent  contained 
vanadium  pentoxide.  Tulachermet 
purchased  a  relatively  small  amount  of 
vanadium  slag  from  South  Africa 
immedfately  prior  to  the  FOR  for  FOR 
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consumption.  This  market  economy      ; 
purchase  wras  of  22-24  percent 
contained  vanadium  pentoxide.  As  in  - 
the  preliminary  resiUts,  «ve  valued  the 
quantity  purchiased  from  South  Africa  at 
tne  purchase  price  for  this  materiaL 
Because  this  material  is  difCerent  from 
the  Russian-aourced  material,  on  the  . 
basis  of  t^e  vanadium  pentoxide 
content,  we  did  not  apply  this  price  to 
the  remainder  of  the  vanadium  slag 
consiuned  by  Tulachermet.  nor  did  we 
assign  this  price  as  the  basis  for  the 
vanadium  slag  surrogate  value  (prior  to 
adjustment),  as  we  did  in  the 
preliminary  results.  As  explained 
further  below  and  in  the  Final  Residts 
Valuation  Memorandiun  dated 
December  4. 1997  (FRVM).  we  have 
applied  a  different  surrogate  value  and 
adjustment  methodology  (see  Comment 
7)  for  the  final  results. 

The  Department's  stated  practice  in 
determining  which  surrogate  value  to 
use  for  valuing  each  factor  of  production 
is  to  select,  where  possible,  publicly 
available  information  which  is:  (1)  an 
average  non-export  value;  (2) 
representative  of  a  range  of  prices 
within  the  FOR  if  submitted  by  an 
interested  party,  or  most 
contemporaneous  with  the  FOR:  (3) 
product-specific;  and  f  4)  tax-exclusive 
(see,  e.g..  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Sebacic 
Acid  From  the  People's  Republic  of 
CSiina.  62  FR  10530. 10534,  March  7. 
1997  [Sebacic  Acid), and  Preliminary 
Results  of  Antidumping  Administrative 
Review:  Manganese  Metal  From  the 
People's  Republic  of  China.  62  FR 
60226. 60227.  November  7. 1997).  The 
Department  has  also  articiilated  a 
preference  for  a  surrogate  country's 
domestic  prices  over  import  values  (see, 
e,g..  Final  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Brake  Drums  and 
Brake  Rotors  From  the  People's 
Republic  of  China.  62  FR  9160. 9163. 
February  28, 1997). 

As  we  have  noted  throughout  this 
proceeding  (see,  e.g..  Freliminary 
Results  Valuation  Memorandum 
(FRVM)  at  page  3),  we  have  not  been 
able  to  identify  a  market  economy 
sunogate  value  for  vanadium  slag  with 
16  percent  contained  vanadium 
pentoxide  from  any  sourt:e.  Indeed,  our 
research  indicates  that  vanadium  slag  of 
this  quality  is  not  produced  outside  of 
Russia  and,  perhaps,  the  People's 
Republic  of  China.  Accordingly,  the 
Department  must  identify  the  most 
comparable  surrogate  match. 

Based  on  the  available  choices,  we 
have  rejected  both  the  values  offered  by 
the  petitioner  based  on  its  own 
purchases  of  South  African  vanadium 
slag,  and  the  value  based  on 


Tulachermet's  December  1994  SouA 
African  purchase.  These  values  are  not 
product-specific  [i.e..  are  for  vanadium 
slag  of  a  (Ufbrent  quality  than  that 
obtained  by  Tulachermet  from  its 
Russian  supplier),  and  are  export  prices. 
We  are  also  concerned  that  the  use  of 
the  petitioner's  proprietary  purchase 
prices,  unavidlable  to  Gait  and  its 
supplien,  as  the  sunogate  value  fax  a 
major  input  would  effectively  allow  the 
petitioner  to  direcUy  influence  our 
calculation  of  NV  and  hinder  the 
exporter  from  adjusting  its  prices  to  .. 
eliminate  dumping.  As  for 
Tulachermet's  price,  we  agree  %irith  the 
petitioner  that  the  nse  of  a  single  price 
quote  from  December  1994  does  not 
adequately  represent  the  price  levels  of 
vanadium  products  ejqMrienced  during 
thePOR. 

In  this  proceeding,  we  obtained  data 
from  the  South  African  Minerals  Bureau 
on  the  vanadium  industry  and  price 
levels  for  a  variety  of  products.  Some  of 
this  infonnation  was  in  published  form 
(see  FRVM),  while  other  dafa  was 
obtained  directly  from  the  Bureau  (see 
fax  dated  November  6. 1997).  In  ., 
addition,  the  South  African  Minnals 
Bureau,  the  petitioner,  and  GaU  have 
provided  infonnation  from  the  industry 
publication  Metal  Bulletin  on  vanadium 
pentoxide  and  farrovanadium  prices  in 
the  world  market  We  have  relied  on 
these  public,  independent  sources  as  the 
bases  for  valuing  vanadium  slag  and 
other  vanadiiun  products. 

For  vanadium  slag,  we  have  used  as 
the  base  value  the  roR-average  South 
African  FOB  value  for  24  percent 
vanadium  pentoxide  content  slag,  as 
reported  by  the  South  African  Minerals 
Bureeu  in  the  November  6  fax.  This 
value  is  a  domestic  South  African  price 
for  a  material  that  is  most  comparable  to 
the  product  among  the  publicly 
available  values.  "Ilie  value  calculated  is 
an  average  of  1995  and  1996  values  and 
is  thus  representative  of  the  range  of 
prices  during  the  FOR  Moreover,  it  is 
derived  from  the  only  source  of  public 
data  for  vanadium  slag  (of  any  grade)  we 
have  obtained  in  the  course  of  this 
proceeding. 

In  our  view,  the  inferences, 
speculations,  and  assumptions  the 
pMBtitioner  and  Gait  applied  in  their 
respective  analyses  of  the  South  African 
domestic  prices  fail  to  establish  that 
these  South  African  slag  values  are  not 
market  values.  A  comparison  of  the 
annual  averages  of  the  South  African 
slag  prices  to  the  annual  averages  of  OF 
Europe  spot  prices  for  vaiiadium 
pentoxide  shown  in  the  November  6  fax, 
which  are  market-based  prices,  shows  a 
consistent  relationship  of  about  20  to  25 
percent  (j.e.,  the  slag  price  is  about  20- 


25  percent  of  die  European  market  price 
for  vanadium  pentoxide).  Given  the 
absence  of  any  other  public  source  far  ~ 
slag  prices,  heaed  on  the  avaHdile 
information,  we  have  no  basis  to 
conclude  that,  to  the  extent  a  market 
exists  for  vanadium  slag,  these  prices 
are  not  the  South  African  maiicet  piioas 
for  vanadium  slag. 

Cemunent  7:  Quality  Adjustment  to 
Vanadium  Slag  Surrogate  Value. 

The  petitioner  disagrees  with  the 
Department's  adjustments  for  what  it  . 
considen  alleged  quality  differences 
between  the  South  African  and  Russian 
inputs.  The  petitidnercontends  that  the 
record  evidence  does  not  siq>port  the 
Department's  position  in  its  preliminaiy 
results  that  Russian-sourced  vanadium 
slag,  of  approximately  15-16  percent 
vanadium  pentoxide  content  must  be 
valued  lower  than  South  African  slag  of 
approximately  22-24  percent  vanadium 
pentoxide,  on  a  contained-vanadium 
•basis  ■.  The petitionw  objects  to  the  use 
sAe.  quality  adjustment  methodology 
based  on.a  ratio  derived  from  the  prices 
of  Russian  (i.e.  NME)  goods.  Such  a  use 
of  NME  prices,  the  petitioner  contends,  ~ 
is  contrary  to  the  Department's 
esteblished  policy  and  practice.  Finally, 
if  the  Department  were  to  make  a 
qiudity  adjustment  to  the  South  African 
input  value,  the  petitioner  stetes  that  the 
adjustment  must  be  based  on  FOR  date 
and  proposes  an  adjustment  factor  of 
.96.  derived  bom  Metal  Bulletin  news 
ertides  during  the  FOR.  rather  than  the 
.7292  factor  derived  from  1993-94  Metal 
Bulletin:  price  comparisons. 
Alternatively,  the  petitioner  suggests 
that,  if  the  Ctepartment  believes  it  has 
insufficient  information  from  market 
economy  countries  to  value  the 
vanadiiun  slag  consumed  by 
Tulachermet.  the  Department  should 
base  NV  on  the  sales  of  South  African 
ferrovanadium  to  other  countries. 

Gait  agrees  with  the  Department's 
approach  to  adjusting  the  surrogate 
value  for  qualify  difiierences  between 
the  South  African  material  and  the 
Russian-sourced  material.  Gait  stetes 
that,  contrary  to  the  petitioner's 
assertion,  the  stetute  does  not  prohibit 
the  use  of  NME-based  value  information 
to  adjust  a  maiket-based  surrogate  value. 
Gait  notes  that  this  case  difiiers  from  the 
Final  Determirmtion  of  Sales  at  Less 
than  Fair  Value:  Refined  Antimony 
Trioxide  from  the  People's  Republic  of 
China.  57  FR  6801  (February  26. 1992). 


■  "ContatiMd  vanadium  baaif "  refan  lo  tdjurtiBg 
the  price  or  value  of  tlie  material  baaed  solely  oa 
the  amount  of  vanadium  conlained.  ragMdleas  of 
the  content  of  other  materials.  Thus,  products  with 
vatying  petcentagaa  of  mntained  vaiudium  or 
vanadiuin  pentoxide  can  be  compared  on  i 
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cited  by  the  petitionar  in  that  (1)  the 
Don-market  prices  in  question  are  being 
used  to  detennine  sn  adjustment  CKtor, 
not  to  detennine  the  bese  price  to  be 
uaad.  and  (2)  there  are  no  market 
economy  pricaa  eveilable.  Thus.  Gait 
contends,  under  these  conditions  the 
Depertment  has  no  choice  but  to  use  the 
available  information  in  order  to  make 
the  ad|ustment  to  the  vanadium  slag 
surrogate  value  that  the  record 
ovarwhehningly  shows  is  necessary. 
Gait  also  objects  to  the  petitioner'a 
propoeed  altacnative  methodologv  using 
FOR  price  quotes,  claiming  that  the 
information  is  anecdotal  and  does  not 
adequately  identify  the  Russian 
marchandise  to  allow  for  proper 
calculation  of  the  quality  adjustment 
redo. 

DOC  Potition:  As  we  sUted  in  the 
PRVM.  the  record  throughout  this 
proceeding  overwhelmingly 
demonstratee  that  vanadium  slag  with  a 
vanadium  pentoxide  content  below  24 
percent  is  kmer  quality  than  the  24 
percent  product,  and  its  value  to 
consumers  cannot  be  quantified  in 
terms  of  a  straight- line  adjustment  besed 
on  relative  percentages  of  vanadium 
pentoxide.  aa  argued  by  the  petitioner. 
Plincipelly,  the  Russian-sourced 
vanadium  slag  contains  a  higher  level  of 
Impurities  than  the  24  percent 
vanadium  pentoxide  content  slag, 
which.  In  turn,  results  in  higher 
processins  and  waste  disposal  costs.  We 
concluded  in  the  LTFV  investigation 
that  the  South  African  slag  value  should 
be  edjusted  in  order  to  properly  value 
the  Russian-sourced  vanadium  slag  to 
account  for  the  latier's  lower  quality. 
Our  ftiifting  and  methodolonr  %vas 
upheld  in  ShieUalloy  ASetaUurgica] 
Coqf,  V.  Unitad  State*.  975  F.Supp.  361 
(CL  bit'l  Trade  1997)  and  ShJetdaUoy 
MBtallurgical  Corp.  v.  Unitad  Statm,  947 
F.Supp.  525  )CL  Inti  Trade  1996).  In 
this  review,  we  continue  to  believe  that 
Russian-sourced  slag  must  be  valued 
lower  than  the  24  percent  vanadium 
pentoxide  slag,  on  a  contained 
vanadium  basis. 

The  petitioner  has  never  convincing 
refuted  the  fact  that  the  Russian-sourced 
tlag  is  of  an  inferior  quality  to  the  South 
African  slag  upon  which  surrogate 
values  have  been  besed.  The  petitioner's 
T;latin«  and  speculations  that  the  inferior 
Russian  vanadium  slag  should  be 
valued  the  same  as  the  higher  quality 
South  African  material,  on  a  containsd 
vanadium  besis,  do  not  stand  up  against 
the  weight  of  information  to  the 
contrary  developed  throughout  this 
pioceoning  Given  that  no  market 
economy  value  exists  to  our  knowledge 
far  vanadium  slag  of  a  comparable 
quality  to  the  Russian-sourced  material. 


a  quality  adjustment  must  be  made  to 
the  South  African  vanadium  slag  value 
in  order  to  arrive  at  a  surrogate  value 
that  feirly  represents  the  material  to  be 
valued. 

The  petitioner  has  argued  that  the 
Oepertment's  quality  adjustment 
methodology  used  in  the  LTFV  final 
determination  and  the  preliminary 
rauilts  of  this  review  is  flawed  becauae 
it  is  besed  on  NME  prices,  and  is  based 
on  noncontemporaneous  price  data.  We 
acknowledged  in  the  preliminary  results 
that,  subsequent  to  the  LTFV 
investigation  and  CIT  litigation,  we 
leerned  that  the  90%  vanadium 
pentoxide  prices  published  in  Matal 
Bulletin  and  used  to  calculate  our 
adjustment  ratio  were  besed  on  Russian 
prices.  However,  since  we  have  been 
unable  to  identify  any  other  information 
suitable  for  mak*'^  this  adjustment,  we 
must  continue  to  use  the  ratio  between 
vanadiimi  pentoxide  prices,  including 
the  prices  of  Russian  vanadium 
pentoxide  of  lower  quality,  aa  a  facts 
available  basis  for  the  quality 
adjustment  methodology.  We  emphesiie 
that  we  are  not  using  any  NME  pricaa 
to  arrive  at  the  surrogate  value,  but 
rather  the  relationahip  between  pcioee 
for  internationally-treded  goods  in 
market  economies,  where  some  of  these 
goods  were  produced  in  a  NME  country, 
and  applying  the  resulting  ratio  to  a 
South  African  value.  Although  this 
methodolo^  may  not  be  ideal  because 
it  involves  Ube  use  of  NME  price  data, 
it  is,  nevertheless,  the  best  available 
information.  To  fell  to  apply  a  quality 
adjustment  to  the  surrogate  value  would 
be,  in  our  view,  a  far  greater  distortion 
to  the  valuation  of  Riusian-sourced 
vanadiimi  slag. 

Its  other  ob^ctions  aside,  the 
petitioner  propoeee  using  FOR 
vanadium  pentoxide  price  information 
to  recalculate  the  quality  adjustment 
We  agree  with  the  petitioner  that  this 
approach  is  preferable.  However,  we 
agree  with  Gait's  concerns  about  the 
Russian  vanadium  pentoxide  prices  the 
petitioner  selected  from  Metal  Bulletin. 
These  quotee  are  anecdotal  citations 
chosenby  the  petitioner  that  include  no 
information  about  the  quality  of  the 
product  allegedly  sold.  In  contrast,  the 
LTFV  methc^ology  relied  on  market 
research  data  by  an  Independent  source 
for  vanadium  pentoxide  of  a  known 
purity  (see  Attachment  9  to  PRVM). 
While  the  data  is  not  contemporaneous, 
it  is  otherwise  more  reliable  than  the 
information  proflared  by  the  petitioner. 

For  the  final  rasidU.  we  have  revised 
our  methodology  from  the  preliminary 
results  to  incorporate  more  recent  data 
hom  Metal  Bulletin,  as  submitted  by 
Gait  on  December  13. 1996.  This 


submissfon  includes  98  percent  and  90 
percent  vanadium  pentoxide  price  data 
for  the  last  quarter  of  1994— the  last 
period  that  Metal  Bulletin  published  90 
percent  vanadiimi  pentoxide  prices  and 
the  quarter  immediately  prior  to  the 
FOR  Thus,  for  the  final  results,  we  have 
applied  the  retio  between  98  percent 
vanadium  pentoxide  and  90  percent 
vanadium  pentoxide  prices  reported  for 
the  fourth  quarter  of  1994.  .9437,  as  the 
quality  adjustment  for  the  vanadium 
slag  value.  Our  calculation  is  shown  in 
thaFRVM. 

Comment  8:  Contemporaneity  of 
Vanadium  Slag  Surrogate  Value. 

The  petitioner  contends  that  a 
surrogate  value  based  on  a  single 
purchase  of  vanadium  slag  immediately 
prior  to  the  FOR  is  inappropriate  in  this 
pfnr«MM<tng  (hw  to  the  price  fluctuations 
of  vanadium  products  during  the  FOR 
In  support  of  its  position,  the  petitioner 
provided  information  showing  the  rise 
and  fall  of  world  vanadium  pentoxide 
and  fanovanadium  prices  during  the 
FOR.  and  that  the  Tulachermet  purchase 
price  is  unrepresentative  of  prices 
during  the  FOR  The  petitioner  asserts 
that  the  Department  must  make 
appropriate  adjustments  to  ensure  that 
the  values  of  vanadium  inputs 
accurately  represent  FOR  prices, 
otherwise  the  dumping  calculation  will 
be  distorted.  Accordingly,  the  petitioner 
claims  that  the  surrogate  value  should 
be  besed  on  a  weighted-average  of  prices 
during  the  FOR  such  as  the  weighted- 
averege  of  the  petitioner's  vanadium 
•lag  purchases,  or.  if  the  Department 
continues  to  rely  on  Tulacbermet's  slag 
purchase  price,  an  adjustment  to  that 
price  must  be  made  to  reflect  the 
difisrance  between  prices  at  the  time  of 
the  purchase  and  the  average  prices 
during  the  FOR 

Gait  asserts  that  Tulacbermet's 
purchase  of  the  South  African  slag, 
although  immediately  prior  to  the  FOR 
was  for  inputs  consumed  during  the 
FOR  and  tnus  is  an  appropriate  vahie 
for  the  FOR  Gait  claims  that  to  adjust 
the  slag  value  for  the  vanadium  price 
increases  over  the  FOR  without 
ensuring  that  appropriate  costs,  prices, 
and  production  factors  are  matched  will 
create  distortions.  In  this  case.  Gait 
continues,  the  Department  does  not 
have  the  data  on  the  record  to  link 
Tulacbermet's  actual  production  to  its 
shipments  to  Gait,  as  such  information 
was  never  requested  by  the  Depertment 
Therefore,  Gait  stetes  that  the  only 
alternative  is  to  find  that  there  is  no 
basis  on  the  record  to  find  this  type  of 
price  inflation  for  the  sales  at  issue  and 
thus  no  time  period  adjustment  need  be 
made  to  Tulachermef  s  purchase  price 
far  vanadium  slag. 


DOC  PoiitionrWe  ^ree  with  die 
petitioner  that,  in  this  instance,  it  is 
inappropriate  to  base  the  surrogate 
value  for  vanadium  slag  on 
Tulacbermet's  single  purchase  price  and 
have  not  done  so  for  &ese  final  results 
.(see  Comment  6). 

Comment  9:  Sulfuric  Acid  Valuation. 
The  petitioner  argues  that 
TulachJarmet's  consumption  of  sulfuric 
add  should  be  adjusted  to  correct  the 
.  Department's  tieetment  of  this  input  in 
diluted  form.  In  fact,  the  petitioner 
contends  that  Tulachermet  reported  that 
it  consumed  sulfuric  acid  at  100  percent 
concentration.  Thus,  the  petitioner 
stetes  that,  for  the  final  resulta, 
Tulacbermet's  consumption  of  sulfuric 
add  should  be  valued  based  on  the  ratio 
of  Tulacbermet's  100  percent 
concentration  consumption  to  the 
"standard  concentration  of  commerce" 
of  93-08  percent,  as  identified  by  the 
Department  In  addition,  the  petitioner 
stetes  that  the  price  used  in  the 
preliminary  results  was  not  the 
intended  value  identified  by  the 
Department  as  provided  by  a  South 
African  vanadium  producer,  and  instead 
was  a  dlfiarent  value  that  was  outside 
the  FOR  For  the  final  results,  the 
petitioner  states  that  this  error  should  be 
corrected. 

IXXJ  Position:  We  agree  with  the 
petitioner  that  Tulachermet  has  reported 
its  consumption  of  sulfuric  acid  in 
undiluted  form  and  that  we  erred  in 
adjusting  the  consumption  factor  by  the 
amount  of  dilution,  which  Tulachermet 
performs  in  the  course  of  its  production 
process.  We  also  agree  that  the 
Department  erred  in  its  preliminary 
results  in  identifying  the  value  source 
selected  as  a  South  African  vanadium 
producer,  while  actually  using  the  value 
obtained  from  the  South  African 
Chemical  and  Allied  Industries 
Association.  For  the  final  resulte.  we 
have  continued  to  use  the  value  for  98% 
sulfuric  acid  from  the  Association, 
which  is  a  FOR  average  provided  to  the 
Department  in  response  to  our  spedfic 
request  to  the  Association  (see  FRVM). 
The  values  obtained  from  both  the 
Association  and  the  vanadium  producer 
were  equally  contemporaneous 
domestic  tax-exclusive  prices  for  the 
same  material,  but  we  selected  the 
Association  value  as  it  is  from  a  mora 
publidy  available  source  than  a  price 
quote  from  a  company  whose  name 
cannot  be  revealed  in  our  public 
documents. 

Finally,  we  have  adjusted 
Tulacbermet's  consumption  factor  to 
match  the  98%  concentration  of  the 
sulfuric  add  surrogate  value,  as 
suggested  by  the  petitioner. 


Conunent  10:  Valuation  of  Small- 
Quantity  Inpute. 

In  the  preliminary  results,  the' 
Department  was  uaiabfa  to  nKtain 
surrogate  values  far  bonm  anhydride 
and  ammonium  sulphite,  and  ^1«^  did 
not  indude  boron  add  in  its  NV 
calcuJation.  The  petitioner  rrliima  that 
these  chemicals  are  impoH^nt, 
individually  and  in  the  ^gr^ate.  to  the 
production  of  the  subject  merchandise, 
and  thus  their  omission  understates 
Gait's  dumping  margin.  Accordingly, 
the  petitioner  contends  rtmt  the 
Department  should  vahw  these  inputs 
besed  on  U.S.  price  date  it  sidmdtted,  or 
on  the  highest  surrogate  value  for  any 
input  hi  addition,  the  petitioner  asserts 
that  the  Department  must  also  continue 
to  assign  the  farthest  distence  reported 
by  Tulachermet  for  any  supplier  to 
calcufate  the  freight  vidue  coet  fior  all 
inpute  for  vr\^ch  TulacheimM  failed  to 
provide  the  distance  from  ite  supplier. 

Gait  argues  that  disregarding  these 
inputs  is  justified  under  section 
777A(a)(2)  of  the  Act  under  vdiich  "the 
administering  authority  may  decline  to 
take  into  account  adjustmente  which  are 
insignificant  in  refation  to  the  price  or 
value  of  the  merchandise."  M  eddition. 
Gait  opposes  the  application  of  the  U.S. 
values  for  these  inpute  presented  by  the 
petitioner  because  these  values  are  not 
from  the  primary  surrogate  country. 
South  Africa,  or  from  any  other 
appropriate  surrogate  country  identified 
l^  the  Department 

DOC  Position:  Although  the  inpute  in 
question  are  consumed  in  small 
quantities,  we  have  accepted  the 
petitioner's  position  in  calculating  NV 
for  the  final  results.  Department  practice 
is  to  attempt  to  value  all  inpute  in  an 
NME  NV  for  which  there  is  avaifable 
information.  The  U.S.  price  date  is  the 
only  surrogate  value  information  on  the 
record  for  these  inpute  and  thus  may  be 
used  as  facte  available  to  value  tiiese 
materials.  While  the  values  identified  by 
the  petitioner  for  boric  add  and 
ammonium  sulfide  add  are  not  the 
'same  as  the  boron  (or  boric)  anhydride 
and  ammonium  sulphite  consumed  by 
Tulachermet  (see  "Telcon  with  ITC 
Chemical  Industry  Analyst  Re: 
Tulachermet  Chemical  Inpute,** 
Memorandum  to  the  File  dated  October 
22, 1997),  as  facte  available,  we  have 
accepted  the  petitioner's  contention  in 
ite  October  27, 1997,  letter  tiiat  these 
values  are  for  materials  similar  enough 
for  surrogate  valuation  purposes,  and 
that  the  values  are.  if  anything, 

conservative  meesures  of  surrogate    ' 
value. 

Comment  1 1 :  Valuation  of  Factors 
Unreported  by  Tulachermet 


'  Hie  petitioner  claims  tfaet 
Tulachermet  did  not  accuFately  report 
all  of  ite  iterate  and  omitted  aevaral  of 
these  inpute  from  ite  factors  of 
production  raaponae,  basedtm  tbe 
petitfoner's  analysfa  ofTtaladMnnefa 
production  summary  woAcriieets.  Aa 
AFA.  die  petitioner  contends  that  the 
Department  should  apply -die  highaat 
conwimption  factor  reported  far  any 
input,  and  apply  die  U^baM  sunogMe 
value  far  any  input  The  petitionar  alao 
argues  that  Tulachermet  did  not  rqwrt 
ite  oonsunqiticm  of  "tedinolagical 
electiidty";  therefore,  the  DnMrtmant 
should  use  adverse  facte  avaifaUe  to 
incraeae  Tulachermef  s  reported 
consumption  of  electridty . 

Gait  argues  that  TuladiermBt  hM 
accounted  tor  all  materials  consumed 
and  that  the  inpute  died  by  the 
petitioner  eithn-  are  already  reported 
and  accounted  foe,  or  are  recyded 
materials. 

DOC  Position:  We  agree  with  Gait  diat 
certain  inpute  consumed  and  listed  on 
the  production  wcsksheets — "metal 
skuU."  "metal  riddUngs."  limestone, 
steam,  compressed  air,  water,  and 
"technical  water" — are  already 
accounted  for  in  the  factors  of 
production  worksheet  Tulachemiet 
reported  ite  consumption  of  vanadium 
and  metal-based  inpute  on  a  gross, 
rather  than  net  besis.  The  production 
%vorksheete  show  that  metal  and 
vanadium  waste  was  generated  in  the 
course  of  production  and  then  re-used. 
Tulacbermet's  consumption  of 
limestone  has  been  reported  separately 
in  accounting  for  ite  lime  production 
(see  submission  of  March  7, 1997). 
Tulacbermet's  energy  reporting 
accounte  for  the  energy  consumed  to 
generate  steam  and  compressed  ait. 
Water  inpute  are  normally  considered  a 
factory  overhead  item  and  the 
Department  usually  does  not  value 
water  separately  (see,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Saccharin  from  the  People's 
Republic  ofCSuna  From  PRC,  59  FR 
58818,  November  15, 1994). 

The  production  worksheete  indicate 
consumption  of  certain  other  inputs — 
silicovanadium,  vanadium  aluminum 

alloy ,2  and  "technological  electridty" 

which  we  agree  should  have  been 
included  in  the  factors  of  production 
worksheet.  We  have  calculated 
consumption  facton  for  these  inpute. 
based  on  the  date  in  the  production 
worksheete  submitted  on  February  7. 


>G«h  clmms  that  it  hat  raportMl  vaaadiii 
aluminum  alloy  as  "prB.«Uoy«d  malarial." 
Howwar,  our  analysia  of  tba  quaatiaanaira  i._M_ 
nvaab  thai  "pr»-alloyad  malarial"  in  tha  factofs  of 
productioD  workahaat  coiraapoad*  to  "irao- 
vanadium"  alloy  in  iIm  pfoductioa  wwtihaaU- 
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1907.  and  indudad  them  in  the 
calculation  of  NV.  We  valued 
■ilicovanadium  and  vanadium 
aluminum  alloy,  on  a  contained 
vanadium  baais.  baaed  on  the  POR 
avanaa  South  African  price  for 
vanadium  prodocta.  aa  rapoiied  by  the 
South  African  MinOTala  Buiaau.  Becauae 
Tulacharmet  did  not  report  the  dlatance 
from  the  aupplian  of  theae  itama  to  ita 
C^tory.  we  have  applied  the  rfit«.H^ 
from  the  bitheat  aupplier,  aa  ihcta 
available,  to  cakulate  the  freight 

axpenae  incurred  in  tranaporting  thaae 
Inputa. 

Finally,  we  note  that  Tulacheimet 

alao  conaumed  a  vary  amall  amount  of 

"poliacrid"  during  the  POR.  aa 

Indicated  by  the  petitioner.  However. 

there  ia  noaurrogate  value  for  thia 

nuterial  on  the  lecord.  Therefore.  «ve 

have  not  included  a  value  for  thia 

material  in  our  calculation  of  NV, 

although  we  have  included  a  freight 

amount  far  thia  item,  calculated  in  the 

aame  manner  aa  diacuaaed  above. 

Commenf  12:  Praight  and  Inauiance 
coata  for  Surrogate  Vahiaa  derived  from 
the  Cuatoma  Union  of  Southern  Africa 
(SACU)  hnport  Statiatica. 

The  petitioner  contenda  that,  in  the 
prelhninary  raaulta.  the  Department 
uaed  aurrmate  valuaa  derived  from 
SACU  for  foctora  whoae  input  value  did 
not  include  the  coat  of  inaorance  and 


fraighL  The  petitiooer  arguae  that  the 
Department  haa  thua  understated  the 
vahiea  for  thoae  inputa. 

Gait  raapooda  that  the  Department 
already  hM  made  freight  and  inauraace 
ad|uatmenta  in  ita  input  freight  value 
that  iaahown  in  ita  maigin  calculation. 
Gait  atatea  that  to  make  additional 
adfuatmanta  to  Ikeight  or  inaurance 
would  be  double  '^""rtng 

DOC  Position:  We  aoee  with  Gah.  bi 
S^pno  Corp.  v.  UnitadStatn.  No.  as- 
1509.  9S-1030.  99-1510. 06-1037. 1997 
MS.  App.  LEXIS  10506  (Fed.  Cir.  hily 
7. 1997)  (SiSgmo).  the  United  Statae 
Court  of  Appaala  for  the  Fedanl  Cfacuit 
(CAFQ  held  that  the  r^ir.«it»Tii  freight 
coata  far  PRC-owde  "*«*Titlt  may  not 
exceed  the  calculated  freight  coeta  of 
ahipping  the  malailal  from  reepondenta' 
importing  aeaporta  in  the  PRC  to  their 
factoriea.  The  CAPCa  dedaion  in  Sigpta 
laqoiiea  that  we  fwiae  our  calculatioB 
of  aouroe-to-factory-auRogato  freight  for 
thoae  material  inputa  that  are  baaed  in 
GIF  import  vahaaa  in  the  aurrogato 
country.  Accordtaigly.  we  have  added  to 
GIF  aunogato  vahiea  from  South  Africa 
a  aurrogate  freight  ooct  uaing  the  ahorter 
of  the  reported  diatancea  froa  aithar  the 
rioaaat  reported  port  to  the  factory  (i.a^ 
VantspUa.  Latvia),  or  the  domaatlc 
anppliar  to  the  factory. 


Comment  13:  Factory  Overheed. 
Selling.  General  and  Adminiatrative 
Sxpenaea. 

The  petitioner  aiguaa  that,  in 
calnilating  the  auirogata  value  for 
factory  overhead  baaed  on  the  1995 
Annual  Report  of  Highveld  Steel  and 
Vanadium  Gorporation  Limited 
(Hishveld).  the  Department  erred  in 
wJuding  the  figure  for  "net  proviaion 
for  renewal  and  replacement  of  fixed 
aaaeta"  from  overhead  expenaea. 
Gonaiatent  with  the  Depertmenf  a 
approach  in  FinaJ  Dttarmination  of 
So/ea  of  Laaa  nan  Pair  Value:  StUfur 
Vat  Dyaafrom  the  People'*  Republic  of 
China.  50  FR  7557.  (February  8. 1993). 
the  Depertment  ahould  include  in  the 
warhead  ratio  depreciation  and  all 

other  elemento  of  overhead  that  are 
identified  in  the  Higbveld'a  1095 
Annual  Report  The  petitioner  further 
contenda  that  becauae  the  Department 
verified  aeparate  coat  cantara  for 
Tulacharmet  in  the  LTFV  inveatigition. 
the  aurrogate  overhead  ratio  ahould  be 
appUed  to  eech  coat  canter  (Le. 
vanadium  pentoxide  and  fenovanadium 
production  centers).  With  regard  to 
•ailing.  gHieral  and  adminiatrative 
(SGftA)  expenaea.  the  petitioner  atatea 
that  the  Department  ahould  include  the 
amount  apent  on  reaeariJi  and 
development,  which  wea  not  included 
in  the  preliminary  raaulta  calculation. 
Gait  atatea  that  the  factory  overheed 
figure  calculated  from  the  annual  report 
ia  from  the  conaoiidated  W»«-»»Hal 
atatement  and  rwpieaeuli  the  total 
overheed  of  all  Highveld  oporetiona.  To 
apnly  thia  percent^e  to  eech  of 

Tulachaniiaf  a  coat  canters  would  lamilt 
in  double-counting  overhead,  according 
to  GalL  To  inaure  an  "applea  to  applea" 
compariaon.  Gait  contenda  that  the 
Dapartmeat  ahould  continue  to  apply 
the  conaoiidated  percentage  to  the 
conaoiidated  factor. 

DOC  PoeHion:  We  ^lee  with  the 
petldonar  with  reapect  to  the  omitted 
axpanaee  in  our  fadory  overheed  and 
SGftAcalculatiooa.  and  have  made  the 

«wi*ftloBa.Theeeconectionafaaultin 
ivv^MdiRirragBto  percentegea  far  factory 
pvarnaad.  SGftA  expenaea  and  profit 
CwaPRVM).  ^ 

We  apee  tvith  Gah  with  taepect  to  the 
appUcatkm  of  factory  ovariMMl  to  the 


total  of  materiala.  labor,  and  aoervy 
vahiea,  rather  than  at  aKh  at^a  of      ■ 
production.  Becauae  our  aunopto 
parceotaga  ia  calculated  on  the  basis  of 
tlM  total  niMliaaJ  of  HIghveld's 
P«odnction.  the  factory  uiaihaaJ 
percentage  muat  be  epnUed  in  the  aame 
"Mrnier  to  avoid  double-counting  (see 
Final  Detenuinatian<^Saie§  at  Lea* 
Than  Pair  Vahte:  Polyvinyl  Alcohol 


Prom  PRC.  61  FR  14057.14056.  March 
29. 1996). 

Comment  14:  Surrogate  Profit 
Calculation. 

The  petitioner  arguea  that  the 
Deportment  ahould  calculate  profit 
baaed  on  "net  income  before  taxation." 
••^■ported  in  Highveld'a  1995  Annual 
Report.  The  petiftoner  alao  contends 
that  the  Department  erred  in  using  "net 
■alea  turnover,"  rather  than  "coat  of 
production."  as  the  denominator  for  the 
nuTogate  profit  calculation  and  should 
oonect  it  for  the  final  raaulta. 

Gah  aiguea  that  the  Department 
should  cakulate  the  surrogate  profit 
pOToantage  on  the  same  besis  it  i|aed  to 
calculate  the  coat  of  production  from 
HIghveld's  199$  Ammal  Report  Gait 
contenda  that  calculating  the  profit 
parcentage  on  a  dUhrent  heals  than  the 
cost  of  production  would  violate  the 
statutory  requirement  by  exceeding  the 
amount  of  profit  normally  reelized  by 
market  economy  exporten  or  produceis. 

DOCPoution:  We  ^ree  with  the 
petitioner  with  regard  to  our  suirapte 
profit  calculation.  We  calculated  profit 
baaed  on  the  net  aalea  turnover  in  the 
report,  leaa  coat  of  production,  and 
applied  the  raenlting  ratio  to  the  coat  of 
production.  Becauae  of  the  changea  to 
tectory  overheed  and  SG&A.  noted 
above,  the  reaulting  profit  figure, 
calculated  as  the  dif^nnce  between  net 
salea  and  net  coate  per  the  Highveld 
1995  Annual  Report  difEan  bom  thet 
cited  by  the  petitioner  {tee  FRVM). 

Comment  15:  Gelfa  SG*A  and  CEP 
Profit  Galculationa. 

The  petitioner  contenda  that  Gait  haa 
ignored  the  Department's  explicit 
instructions  and  followed  iu  o«vn 
method  of  reporting  and  adjusting 
SGftA  and  profit  used  to  calculate  CEP 
axpenaea.  The  petitioner  arguea  that 
Gait  did  not  diadoae  the  methodology 
for  its  numerous  "revisions"  or  provide 
computetioos.  ^■B4ii«t»g  ^tj,  ^^ 
flMnrial  statement  Moreover, 
•ocording  to  the  petitioner.  Gait  did  not 
provide  any  indication  that  iU  SCkA 
and  profit  calculatioiu  took  proper 
aocoimt  of  the  required  antidumping 
duty. 

Odt  states  that  it  raeponded  to  the 
petitioner's  argumenta  regarding  ita 
SGftA  expenaea  in  ita  letter  to  the 
Dapartment  of  May  21. 1997.  Gait  statea 
that  it  explained  how  the  figures  are 
traced  into  the  financial  statementa  and 
provided  additional  background 
Information  on  the  figuraa.  Gah  obfecta 
to  the  petitioner'a  implloition  that  the  * 
Department  ahould  «»»»"Hii'  backup 
documentation  fior  flMnrjti  statementa 
that  have  already  been  certified  as 
audited.  In  addition.  Gah  rUimy  that  h 
has  thoroughly  inrpUi^H^  to  the 
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Department  ita  methodology  regarding 
management  fees  and  the  petitioher  has 
provided  no  meaningful  criticism  of 
Gait's  approach. 

DOCPosiUon:  We  agree  with  Gait 
with  respect  to  ita  presentation  of  the 
information.  Based  on  our  analysis,  we 
haVe  accepted  Gait's  SGftA  calculations 
for  adjustmenta  to  CEP  sales,  as 
described  in  Gait's  May  21, 1997. 
submission.  We  have,  however,  made 
corrections  to  these  calculations  for 
mathematical  errors  (see  Memorandum 
to  the  File  dated  December  3, 1997.)  As 
in  the  preliminary  resulta,  we  revised 
the  SGJkA  calculation  to  reflect  a  value- 
based,  rather  than  unit-based,  amount 

In  addition,  we  have  revised  the 
calculation  of  CEP  profit  to  meet  the 
requirementa  of  section  772(dK3)  and 
772(f)  of  the  Act  Accordingly,  we 
calculated  the  profit  allocable  to  selling 
and  distribution  activities  in  the  United 
States  based  on  the  data  in  Gait's 
audited  financial  statementa  for  the  two 
fiscal  years  that  included  the  POR  (see 
Memorandum  to  the  File  dated 
December  3. 1997).  Punuant  to  section 
772(f)(C)(iii)  of  the  Act,  this  information 
is  the  data  on  the  record  for  calculating 
CEP  profit  that  comprises  the  narrowest 
category  of  merchandise  sold  in  cdl 
countries  which  includes  the  subject 
merchandise. 

Comment  16:  Vcduation  of  Railway 
Freight  and  Insurance. 

In  lieu  of  the  1993  South  African  rail 
rate  information  from  the  LTFV 
investigation  used  in  the  preliminary 
results,  the  petitioner  contends  that  the 
Department  should  apply  the  railway 
rate  and  insurance  data  bom  the  POR 
that  the  petitioner  obtained  in  a  fax  from 
a  South  Afirican  railway  source. 

Gait  states  the  petitioner's  fax  is  an 
unreliable  basb  for  this  information  as 
it  does  not  contain  published  rail  rates 
and  is  largely  a  handwritten  note  from 
someone,  apparenUy  in  South  Africa, 
which  appears  to  be  cut  and  pasted. 
Accordingly,  Gait  contends  that  the 
Department  should  continue  to  use  the 
rail  rates  from  the  LTFV  investigation  in 
the  absence  of  any  other  reliable 
information. 

DOC  Position:  In  this  iiistance.  we  are 
asked  to  choose  between  the  only  two 
available  surrogate  valuea  for  freight — a 
figure  derived  from  publicly  available 
published  data  of  rail  rates  for  a 
representative  list  of  destinations,  but 
non-contemporaneous  to  the  POR;  or  a 
rail  rate  quote  contemporaneous  with 
the  POR  obtained  by  an  interested  party 
for  a  specific  route.  While  the  latter 
choice  has  the  advantage  of  being 
contemporaneous  with  the  POR.  the  rate 
proffered  by  the  petitioner  is  based  on 
transport  of  144  kilometers,  while  the 


rate  calculated  by  the  Department  for  . 
the  LTFV  investigation  is  based  on 
transport  of  468  to  1.342  Idlometan  (see 
PRVM  at  page  10).  Most  transport  to  be 
valued  coven  distances  of  hundreds  to 
thousands  of  kilometers.  Therefore,  wa . 
find  that  the  rate  from  the  LTFV 
investigation,  although  non- 
contemporaneous,  is  a  more 
representative  surrogate  value  for 
Tulachermet's  movement  expenaea  and 
we  have  continued  to  apply  it  in  the 
fimd  resulta. 

Comment  1 7:  Valuation  of  "Vanadium 
Pre-alloyed  Material". 

The  petitioner  agreea  with  tfae^ 
Department's  selection  of 
ferrovanadium  prices  to  determine  the 
surrogate  value  for  "vanadium  pre- 
alloyeid  material."  However,  the 
petitioner  arguea  that  the  Department 
erred  by  applying  the  exchange  rate 
convenion  from  South  African  rand  to 
U.S.  dollan  for  this  value  as  the  value 
was  already  expressed  in  U.S.  dollars. 

DOC  Position:  We  agree  with  the 
petitioner  that  we  made  an  error  In 
applying  an  exchange  rate  to  this  value 
reported  in  U.S.  dollan.  However,  for 
the  final  resulta.  we  have  selected  a 
different  source  for  the  ferrovanadium 
price.  We  have  used  the  1995-96 
average  South  African  FOB  value  for 
ferrovanadium  reported  by  the  South 
African  Minerals  Bureau  in  ita 
November  6, 1997,  fax.  In  applying  this 
value,  we  have  adjusted  the 
consumption  factor  to  reflect  the 
maximum  vanadium  content  of  the 
input,  as  reported  by  Tulacharmet  in  the 
Froruary  7, 1997  response. 

Final  Resulta  of  Review:  As  a  result  of 
the  commenta  received,  we  have 
changed  the  resulta  from  those 
presented  in  our  preliminary  resulta  of 
review.  Therefore,  we  determined  that 
the  following  margin  exista  as  a  result 
of  our  review: 


Exporter 

Period 

Margin 
(per- 
cent) 

QaN  Aloys, 
inc 

1M/95-7/31/96 

34.66 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  EP  and 
NV  may  vary  fiom  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions,  directiy  to 
Customs. 

Further,  the  following  deposit 
requirementa  will  be  effective  upon 
publication  of  these  final  resulta  for  all 
shipmenta  of  ferrovanadium  and 
nitrided  vanadium  from  Russta  entered, 
or  withdrawn  from  warehouse,  for 


consnmptton  6ii  or  after  the  pohlicatlon 
date  as  provided  by  section  751(a)(1)  of 
the  Act  (1)  the  cash  deposit  rate  far  Gait 
will  be  the  rate  estaUished  in  the  final 
raaulta  of  this  administrative  nview:i2], 
far  merchandise  a}q>orted  by 
manufacturen  or  expiHten  not  covarad 
In  this  review  but  covered  in  the 
original  LTFV  investigation  and  have  a 
separate  rate,  the  cash  deposit  rate  will 
continue  to  be  the  moat  recant  rate 
published  In  the  final  determination  or 
final  resulta  for  which  the  manufacturer 
or  exporter  received  a  company-specific 
rate;  (3)  bt  Russian  manufacturen  or 
exporten  not  covered  in  the  LTFV 
investigation,  the  cash  deposit  rate  wrill 
continue  to  be  the  Russia-wide  rate  of 
108.00  percent;  and  (4)  the  caah  depoeft 
rate  for  non-Russian  exporten  of  subject 
merchandise  from  Ruaaia  who  were  not 
covered  in  the  LTFV  investigation  or  in 
this  administrative  review,  will  be  the  . 
rate  applicable  to  the  Russian  supplier 
of  that  exporter.  These  deposit  rates, 
when  imposed,  shall  remain  in  eSact 
until  publication  of  the  final  resulta  of 
the  next  administrative  review. 

Notificatioa  to  Interaated  Partfaa 

This  notice  serves  as  a  final  reminder 
to  importenof  their  raspoiuibility 
under  19  CFR  353.26(b)  to  file  a  ^ 

certificate  regarding  the  reimburaement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  these  review  periods.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

Thta  notice  alao  aervea  as  a  reminder 
to  parties  stib)ect  to  administrative 
protective  orden  ( APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
witii  19  CFR  353.34(dXl).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
convenion  to  judicial  protective  order  Is 
hereby  requested.  Failure  to  comply 
with  tile  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violatitHL 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aKl) 
of  die  Act  (19  U.S.C  1675(a)(1))  and 
published  in  accordance  with  section 
777(1). 

Dated:  December  5. 1997. 

)oaeph  A.  ^wtrini. 

Acting  Assistant  Secretary  for  import 
Administration. 

(FR  Doc  97-32631  Filed  12-12-97: 6:45  am) 
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OEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
(A-403-601] 

Freeh  and  CMItad  Atlantic  Sahnon 
From  Norway:  Inttletion  of  New 
SMpper  Antidumping  Duty 
Administrative  Review 

MKMCf.  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  new 
shipper  antidumping  duty 
administrative  review. 


The  Department  of  Commerce 
has  received  a  request  from  Nomir 
Group  A/S  to  conduct  a  new  shipper 
administrative  review  of  the 
antidumping  duty  order  on  fresh  and 
chilled  Atlantic  salmon  from  Norway, 
which  has  an  October  semi-annual 
anniversary  date.  In  accordance  with  the 
Department  of  Commerce's  regulations, 
we  are  initiating  this  administrative 
review. 

EFFECTIVE  DATE:  December  15.  1997. 
FOn  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga.  OfHce  of  AD/CVD 
Enforcement,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington.  D.C  20230.  telephone: 
(202) 482-4737. 

8UPPI.EMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce 
(Department)  has  received  a  request 
pursuant  to  section  751(a)(2)(B)  of  the 
Act.  and  19  CFR  351.214(b)  of  the 
regulations,  for  a  new  shipper  review  of 
this  antidumping  duty  order,  which  has 
an  April  anniversary  date. 

Initiation  of  Review 

In  its  request  of  October  31,  1997, 
Nomir  Group  A/S  (Nomir)  certified  that 
it  did  not  export  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  (POI) 
(September  1,  1989,  through  February 
28,  1990)  and  that  it  is  not  afTiliated 
with  any  exporter  or  producer  who 
exported  the  subject  merchandise  to  the 
United  States  during  the  POI. 
Accompanying  its  request,  Nomir 
provided  certiflcations  which  indicate 
the  date  the  merchandise  was  first 
entered  for  consumption  in  the  United 
States,  that  it  is  not  affiliated  with  any 
other  company,  and  that  it  did  not 
under  its  current  or  a  former  name 
export  the  subject  merchandise  to  the 
United  States  during  the  POI. 


In  accordance  with  section 
751(a)(2)(B)  and  19  CFR351. 214(d),  we 
are  initiating  a  new  shipper  review  of 
the  antidumping  duty  order  on  fresh 
and  chilled  Atlantic  salmon  from 
Norway.  We  intend  to  issue  the  final 
results  of  these  reviews  not  later  than 
270  days  from  the  publication  of  this 
Dotioe. 


ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review. 


Period  to 
bete- 

Norway:  Fresh  and  Ctuled  Atten- 
lic  Salmon.  A^403-«01:  Nomir 
Qroup  A/S  

4/01/97-8/ 

30/97 

AppUc:abla  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Umguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citatioiu  to  the  Department 
regulations  are  to  the  regulations  as 
codified  at  19  CFR  part  351.  62  FR 
27295  (May  19,  1997). 

Concurrent  with  publication  of  this 
notice,  we  will  instruct  the  Customs 
Service  to  allow,  at  the  option  of  the 
importer,  the  posting,  until  the 
completion  of  the  review,  of  a  bond  or 
security  in  lieu  nf  a  cash  deposit  for 
eech  entry  of^e  merchandise  exported 
by  the  company  listed  above  in 
accordance  with  19  CFR 
351.214(e)(1997). 

Interestod  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b). 

This  initiation  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)  and  19  CFR  351.214. 

Dated;  December  5, 1997. 
Richard  W.  Moraland. 

Acting  Deputy  Assistant  Secretary,  Group  U 
Import  Administration. 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-804] 

Induatrlal  NltrocalKiloaa  From  Brazil; 
Reeclaaion  of  Antidumping  Duty 
Admlnlatrativa  Review 

AQENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 


r:  On  August  28. 1997.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federel 
RagislBr  (62  FR  45621)  a  notice 
announcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  industrial 
nitrocellulose  from  Brazil.  This  review 
covered  the  period  July  1, 1996  through 
June  30,  1997.  This  review  has  now 
been  rescinded  at  the  request  of  the 
petitioner. 

EFFECmrE  DATE:  December  15, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alain  Letort  or  John  Kugelman,  AD/CVD 
Enforcement  Group  III--OfBce  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-4243  or  (202)  482- 
0649,  respectively,  or  fax  (202)  482- 
1388. 

SUPPI-EMBfTARY  INFORMATION:  On  July 
30. 1997.  the  petitioner.  Hercules 
Incorporated  ("Hercules"),  requested  an 
administrative  review  of  Companhia 
Nitro  Quimica  Brasileira  ("Nitro 
Quimica"),  a  Brazilian  producer  and 
exporter  of  industrial  nitrocellulose, 
with  respect  to  the  antidumping  duty 
order  published  in  the  Federal  Regi^er 
on  July  10,  1990  (55  FR  28266).  We 
initiated  this  review  on  August  28,  1997 
(62  FR  45621). 

On  November  26, 1997.  Hercules 
withdrew  its  request  for  review, 
claiming  that  an  industrial  accident  at 
Nitro  Quimica's  production  facilities  in 
Brazil  had  resulted  in  the  shutdown  of 
those  facilities.  Hercules  stated  that 
Nitro  Quimica  "will  not  be  in  a  position 
for  some  time  to  dump  industrial 
nitrocellulose  in  the  United  States  and 
thereby  contribute  to  the  ongoing 
material  injury  of  petitioner." 

Section  351.213(d)(1)  of  the 
Department's  regulations  provides  that 
"[tjhe  Secretary  will  rescind  an 
administrative  review  under  this 
section,  in  whole  or  in  part,  if  a  party 
that  requested  a  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review."  See  19  CFR 
§  351.213(d)(1)  (1997).  Because  the  only 
party  which  requested  a  review  has 
withdrawn  its  request  within  the 
regulatory  time  limit,  we  are  now 
rescinding  this  review.  The  cash  deposit 
rate  for  this  firm  will  continue  to  be  the 
rate  established  in  the  most  recently 
completed  segment  of  this  proceeding. 

This  notice  is  published  m 
accordance  with  section  751  ef  the 
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Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1675  (1995)),  and  section 
353.213(d)(4)  of  the  Department's 
regulations  (19  CFR  §  353.213(d)(4) 
(1997)). 

Dated:  December  5, 1997. 
Joseph  A.  Spelrini, 

Deputy  Assistant  Secretary.  Enforcement 

Group  m.  Import  Administration. 

(FR  Doc.  97-32630  Filed  12-12-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Intamational  Tiada  Admlniatration 

Industrial  NItrocalluloaa  From  the 
Paopla'a  Republic  of  Cliina:  Rnal 
Raaulta  of  Antidumping  Duty 
Administrathra  Review 

AQBICY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 


t:  On  August  8. 1997.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
industrial  nitrocellulose  (INC)  from  the 
People's  Republic  of  China  (PRC).  This 
review  covers  one  producer/exporter. 
China  North  Industries  Guangzhou 
Corporation  (CNIGC).  and  entries  of  the 
subject  merchandise  into  the  United 
States  during  the  period  July  1, 1995 
through  June  30, 1996. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  On  September  8, 
1997,  we  received  case  briefs  from 
respondent  and  petitioner.  On 
September  15, 1997,  we  received 
rebuttal  comments  from  both  parties. 
We  rejected  respondent's  September  8, 
1997  case  brief  because  it  contained 
new  information.  Respondent 
resubmitted  its  case  brief  on  November 
14, 1997.  On  November  21, 1997,  we 
placed  on  the  record  new  data 
concerning  the  price  of  steel  drums  in 
Indonesia.  On  November  25, 1997, 
respondents  submitted  comments  on 
this  data.  Based  on  our  analysis  of  the 
comments  received,  we  have  changed 
the  margin  from  that  presented  in  our 
preliminary  results  of  review. 
EFFECTIVE  DATE:  December  15, 1997. 
FOR  FURTHER  INFORMATION  COI«TACT: 
Rebecca  Trainer  or  Maureen  Flannery. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 


of  Conunerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230:  telephone:  (202)  482-0666 
and  (202)  482-3020.  respectively. 

Applicable  Statutes  and  Regulations: 
Unless  otherwise  stated,  all  citations  to 
the  statute  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Umguay  Round  Agreements  Act.  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  regulations  as  codified  at  19 
CFR  part  353  (April  1, 1996). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  6, 1997,  the  Department 
published  in  the  Federal  Register  (62 
FR  42747)  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  INC  from 
the  PRC  (55  FR  28267,  July  10. 1990). 
The  preliminary  results  indicated  the 
existence  of  a  dumping  margin.  As  we 
explained  in  the  preliminary  results,  we 
did  not  grant  CNIGC  a  separate  rate. 
However,  because  U.S.  import  statistics 
indicate  that  CNIGC  was  the  only 
exporter  of  the  subject  merchandise  to 
the  United  States  during  the  review 
period,  we  based  the  PRC-wide  rate  on 
the  information  submitted  by  CNIGC  for 
this  review.  See,  Memomndum  to  the 
File  from  Rebecca  Trainer,  dated  July 
23, 1997,  on  file  in  room  B-099  of  the 
Commerce  Department.  We  received 
comments  and  rebuttal  comments  from 
the  petitioner  and  the  respondent.  The 
Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Act 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  industrial  nitrocellulose 
(INC)  from  the  PRC.  INC  is  a  dry.  white, 
amorphous  synthetic  chemical  with  a 
nitrogen  content  between  10.8  and  12.2 
percent,  and  is  produced  from  the 
reaction  of  cellulose  with  nitric  acid. 
INC  is  used  as  a  film-former  in  coatings, 
lacquers,  furniture  finishes,  and  printing 
inks.  The  scope  of  this  order  does  not 
include  explosive  grade  nitrocellulose, 
which  has  a  nitrogen  content  of  greater 
than  12.2  percent. 

INC  is  currently  classified  under 
Harmonized  Tariff  System  (HTS) 
subheading  3912.20.00.  While  the  HTS 
item  number  is  provided  for 
convenience  and  Customs  purposes,  the 
written  description  remains  dispositive 
as  to  the  scope  of  the  product  coverage. 

The  period  of  review  (POR)  is  July  1, 
1995  through  June  30, 1996. 


Changes  From  tiie  PreUminary 

1.  In  the  preliminary  results  we 
valued  steel  packing  drums  using  the 
Monthly  Statistics  of  the  Foreign  Trade 
of  India:  Imports,  Volume  n  (Indian 
import  statistics)  for  the  period  of  April 
1995  through  March  1996,  and  April 
through  June  1996.  For  the  final  results, 
we  have  valued  steel  drums  using 
Indonesian  prices  contained  in  a 
facsimile  from  the  American  embassy  in 
Jakarta,  placed  on  the  record  for  the 
investigation  of  furfiuyl  alcohol  from 
the  PRC.  See  Comment  4,  and  Final 
Determination  of  Sales  at  Less  than  Fair 
Value;  Furfuryl  Alcohol  from  the 
People's  Republic  of  China,  60  FR  22544 
(May  8, 1995)  {Furfuryl  Alcohol^. 

2.  In  the  preliminary  results,  we 
incorrectly  converted  the  water  usage 
rate  reported  by  respondent  from  tons  to 
kilograms.  We  also  assigned  a  separate 
surrogate  value  to  water.  For  the  final 
results,  we  have  corrected  the 
conversion  error,  and  have  not  assigned 
a  separate  surrogate  value  to  water,  as  it 
is  included  in  the  foctory  overhead 
value  we  have  used.  See  Comment  6. 

3.  For  the  distance  between  packing 
materials  suppliers  and  the  INC  factory 
in  the  preliminary  results,  we  used  the 
average  distance  between  the  supplier 
and  factory  for  all  other  materials.  For 
the  final  results,  we  have  used  the 
actual  distances  between  packing 
n:aterials  suppliers  and  the  respondent's 
factory,  which  we  requested  from 
respondent  on  November  5. 1997.  See 
Comment  5. 

4.  In  the  preliminary  results,  we 
applied  an  Indonesian  £actory  overhead 
rate  which  we  obtained  from  the  record 
for  Furfuryl  Alcohol.  For  selling,  general 
and  administrative  (SG&A)  expenses 
and  profit  rates,  we  used  Indonesian 
data  which  we  obtained  from  the  record 
for  Certain  Carbon  Steel  Butt-Weld  Pipe 
Fittings  from  the  People's  Republic  of 
China.  57  FR  21058  (May  18, 1992)(P/pe 
Fittings).  For  the  final  results,  we  have 
used  data  obtained  from  the  financial 
statements  of  six  Indian  chemical- 
producing  companies.  See  Comment  7. 

Analysis  ctf  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  case 
briefis  and  rebuttal  briefs  from  petitioner 
and  respondent. 

Comment  1:  Sturogate  country 
selection:  Respondent  argues  that  the 
Department  should  use  India  instead  of 
Indonesia  as  the  primary  surrogate 
country  in  this  review  because:  (1)  The 
volume  of  Indonesian  exports  of  the 
subject  merchandise  were  very  small, 
unlike  the  volume  of  India's  exports;  (2) 
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like  India,  and  unlika  Indoneaia.  China 
does  not  import  cotton  linters  and:  (3) 
the  lack  of  Indonesian  surrogate  value 
information  for  several  factors  sent  the 
Department  back  to  India  anyway,  as  the 
"secondary"  surrogate  country. 
Respondent  states  that  the  Department 
should  use  either  data  from  the 
secondary  surrogate  country,  India,  for 
tsctory  overheed.  SCAA  and  profit 
values,  or  use  India  as  the  primary 
surrogate  country  and  resort  to 
Indonesian  values  only  for  cotton 
linters.  since  there  is  no  Indian  data  on 
cotton  linters. 

Department's  Position:  We  agree  with 
respondent  in  part.  We  have  continued 
to  use  Indonesia  as  the  surrogate 
country  for  the  purposes  of  valuing  all 
of  the  raw  material  inputs.  We  have  also 
used  Indonesian  data  as  surrogate 
values  for  packing  materials.  However, 
•s  we  ditn'M  in  Comment  7,  we  have 
determined  that  Indian  data  is  the  best 
information  we  have  with  which  to 
value  factory  overhead.  SG&A  and 
profit 

In  choosing  the  surrogate  country,  we 
first  determined  that  both  India  and 
Indonesia  were  at  a  level  of  economic 
development  comparable  to  the  PRC. 
and  that  both  are  significant  producers 
of  the  subfect  merchandise.  See 
Memnandum  to  Maureen  Flannery 
{rom  David  Mueller,  dated  January  29. 
1997,  and  Memorandum  to  the  File 
dated  March  24,  1997.  on  file  in  Room 
B-099  of  the  Commerce  Department. 
Although  India  is  a  larger  exporter  of 
INC,  we  chose  Indonesia  as  the 
surrogate  country  because  we  could 
obtain  price  data  from  Indonesian 
sources  for  all  of  the  factors  of 
production  except  for  steel  drums.  This 
was  not  true  of  India,  from  where  no 
data  was  available  for  cotton  linters.  one 
of  the  primary  raw  materials. 

Thus,  contrary  to  respondent's 
assertion,  the  only  surrogate  value  for 
which  we  preliminarily  resorted  to 
Indian  data  was  for  steel  drums.  We 
note  that  for  the  final  results,  we  valued 
steel  drums  using  an  Indonesian  source. 
(See  Comment  4.)  Our  preference  is  to 
value  all  factors  of  production  in  a 
single  surrogate  country,  when  possible. 
See  section  351.408(c)(2)  of  the 
Antidumping  Duties;  Countervailing 
Duties:  Final  Rule.  62  PR  27296  (May 
19.  1997)  [Final  Rule)  ("Except  for  labor, 
as  provided  in  paragraph  (d)(3)  of  this 
section,  the  Secretary  normally  will 
value  all  factors  in  a  single  surrogate 
country.")  *  However,  we  were  unable  to 


■  Although  this  adminiMrative  r«vi*w  ii  oat  being 
conducted  under  these  new  reguUtiona.  Iheae 
regulalioiia  mtv*  m  a  realaiemeni  of  the 
Dapflftmanl't  iaIipwWion  of  (he  Act.  Id.  at  27378. 


obtain  the  most  reliable  data  from  just 
one  country  for  this  review,  and  have 
relied  upon  Indian  data  for  factory 
overhead.  SGftA  and  profit.  We  have 
continued  to  use  Indonesia  as  the 
primary  surrogate  country,  however, 
because  we  can  value  all  other  inputs  in 
this  country.  This  not  true  for  India. 

Furthermore,  that  China  does  not 
import  cotton  linters  is  irrelevant  to  our 
surrogate  country  selection.  In  using 
surrogate  values,  our  goal  is  to 
sulMtitute  market-economy  prices  for 
non-market-economy  (NME)  prices.  We 
use  import  data  for  no  other  reason  than 
that  they  are  a  reliable  source  of  market 
prices,  not  because  the  inputs  may  have 
been  imported  in  the  respondent 
country.  In  this  case,  we  were  unable  to 
value  all  factors  in  a  single  country; 
however,  our  use  of  Indonesia  as  the 
primary  surrogate  country  is  consistent 
with  this  principle. 

Comment  2:  Sunr)gate  Value  for 
Cotton  Linters:  Petitioner  argues  that  the 
Indonesian  import  statistics  that  the 
Department  used  to  value  cotton  linters 
are  flawed  in  several  respects,  and 
advocates  that  the  Department  use  U.S. 
export  data  to  either  China,  India  or 
Indonesia  (see  Comment  3).  However, 
petitioner  asserts  that,  if  the  Department 
must  use  unit  values  related  to  a 
surrogate  country,  the  Department 
should  use  certain  surrogate  unit  values 
petitioner  has  identified  from  Indonesia 
or  India.  First,  petitioner  contends,  the 
Indonesian  import  statistics  are  not 
reliable,  because  the  amount  of  cotton 
linter  imports  they  rep>ort  are  almost  15 
times  less  than  the  amount  that  the  U.S. 
Census  reports  were  exported  Jo 
Indonesia  by  the  United  States  alone  in 
1995.  Furthermore,  the  1996  Indonesian 
statistics  show  no  imports  from  any 
country  at  all.  in  contradiction  with  U.S. 
export  figures  that  show  that  the  United 
States  exported  92.006  kg.  to  Indonesia 
in  the  second  half  of  the  FOR  (January 
through  June  1996). 

Secondly,  petitioner  claims  that  the 
unit  value  for  cotton  linters  derived 
from  the  Indonesian  import  statistics  is 
aberrationally  low,  compared  to  the  unit 
value  derived  from  U.S.  export  figures. 
Petitioner  asserts  that  it  is  the 
Department's  normal  practice  to 
disregard  prices  for  factors  of 
production  inputs  which  are 
aberrational,  and  cites  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Heavy  Forged  Hand  Tools, 
Finished  or  Unfinished,  With  or  Without 
Handles,  From  the  People's  Republic  of 
China  {Hand  Tools).  60  FR  49251,  49252 
(September  22,  1995). 

Tnird.  petitioner  claims  the  1995 
Indonesian  import  statistics  show 
imports  of  cotton  linters  into  Indonesia 


for  only  one  month  in  the  review  period 
(August).  Moreover,  petitioner  argues, 
Indonesian  import  statistics  show  no 
imports  of  cotton  linters  for  1996. 
Therefore,  petitioner  argues  it  is 
inappropriate  for  the  Department  to  use 
figures  based  on  one  month  of  the  FOR 
and  only  one  month  of  a  24-month 
period  because  the  Indonesian  import 
statistics  do  not  provide  an  acciirate 
portrayal  of  the  import  price  for  cotton 
linters  over  the  entire  review  period. 
Petitioner  also  notes  that  the 
Department  routinely  seeks  to  use 
surrogate  values  "from  a  time  period 
that  is  contemporaneous  to  the  period  of 
investigation  or  the  period  of  review." 
Hand  Tools,  60  FR  at  49253. 

Fourth,  petitioner  asserts  that  the 
Indonesian  import  statistics  reflect 
imports  from  Batam,  which  it  claims  is 
a  separate  customs  zone  of  Indonesia. 
Because  Batam  is  not  a  separate  country 
from  Indonesia,  petitioner  reasons,  the 
data  recorded  in  the  Indonesian  import 
statistics  regarding  cotton  linter  imports 
do  not  reflect  true  imports,  and  thus  are 
not  eligible  for  use  as  a  basis  for 
determining  a  market-economy  price  for 
cotton  linters. 

Finally,  petitioner  states  that,  because 
the  unit  values  reflected  in  the  import 
statistics  are  low.  they  may  represent 
internal  transfer  prices.  Moreover,  they 
may  represent  a  single  transaction  at  a 
single  port  fiom  a  single  supplier. 
Petitioner  points  out  that  the 
Department  disregarded  respondents' 
data  for  similar  reasons  in  Fina7 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Brake  Drums  and  Brake       , 
Rotors  from  the  People's  Republic  of 
China,  62  FR  9160  (February  28. 199?) 
(Brake  Drums  and  Rotors). 

Respondent  claims  that  the 
Indonesian  import  statistics  do  not 
underreport  the  volume  of  imports  of 
cotton  linters.  Respondent  points  out 
that  the  import  data  record  imports 
entered  for  consumption  in  Indonesia, 
while  the  U.S.  export  data  include  all 
exports  sent  into  free  trade  zones  in 
Indonesia  including  those  which  are  re- 
exported without  ever  entering  the 
Indonesian  domestic  market.  Moreover, 
just  because  U.S.  export  data  show 
shipments  of  U.S.  cotton  linters  to 
China.  India  and  Indonesia  at  a  wide 
range  of  prices,  this  does  not  mean  that 
those  prices  were  actually  paid  in  those 
countries,  which  is  what  the  statute 
requires.  Thus,  respondent  concludes, 
there  can  be  no  meaningful  comparison 
of  the  two  sets  of  data. 

Respondent  further  argues  that  imp>ort 
data  are  inherently  more  reliable  than 
export  data.  While  there  is  little 
incentive  for  accuracy  on  the  part  of  the 
providers  of  export  data  according  to 


respondent,  import  data  is  compiled  by 
customs  officials  who  use  the  value  of 
the  imported  merchandise  to  determine 
the  customs  duties  to  be  paid  on  the 
merchandise.  Moreover,  understating 
import  values  would  subject  an 
importer  to  civil  or  criminal  fines  and 
penalties.  Respondent  notes  that  there 
are  no  similar  consequences  from 
inaccurately  or  negiigendy  reporting 
U.S.  export  data.  Therefore,  it  is  the  U.S. 
export  data  that  should  be  called  into 
question. 

Assuming  the  accuracy  of  the  U.S. 
export  data,  respondent  states  that  the 
fact  that  the  United  States  exports 
cotton  linters  at  a  wide  range  of  prices 
that  are  difiisrent  from  the  Indonesian 
import  values  does  not  discredit  the 
latter. 

Respondent  argues  that  it  is  irrelevant 
that  import  data  used  by  the  Department 
were  based  on  imports  into  Indonesia 
during  only  one  month  of  the  review 
period,  because  the  data  nonetheless 
constitute  a  surrogate  value  that  was 
paid  during  the  review  period. 
Moreover,  respondent  argues,  it  does 
not  detract  frt)m  their  accuracy. 

Contrary  to  petitioner's  assertion, 
respondent  argues  that  the  Indonesian 
import  values  are  true  import  values,  as 
Batam  is  a  free  trade  zone.  As  such,  the 
majority  of  products  sent  to  Batam  from 
outside  Indonesia  are  not  entered  into 
the  Indonesian  market  for  dbhsumption, 
but  are  re-exported.  Those  £at  do  enter 
for  consumption  are  recorded  as  imports 
and  are  assessed  customs  duties. 
Therefore,  the  imports  into  Indonesia 
through  the  Batam  free  trade  zone  fairly 
represent  the  value  of  cotton  linters  in 
Indonesia. 

Respondent  states  that  there  is  no 
evidence  that  the  Indonesian  import 
values  represent  internal  transfer  price»^> 
or  that  they  represent  a  single 
transaction.  Furthermore,  the  total 
imported  quantity  of  42  tons  is  not  so 
small  that  the  Department  should 
assume  that  it  constitutes  a  single 
transaction. 

Department's  Position:  We  find  no 
evidence  that  the  Indonesian  import 
data  for  cotton  linters  are  aberrational  or 
unreliable,  or  that  they  represent  a 
single  transaction.  The  data  cover 
imports  into  Indonesia  from  January  to 
November  1995,  andTteport  42  tons  of 
cotton  linters,  not  an  insignificant 
amount.  When  appropriate,  we  compare 
surrogate  value  data  to  other  available 
market-economy  data  to  test  the 
reliability  of  the  data  we  intend  to  use 
in  the  factor  analysis.  See,  e.g.  Hand 
Tools.  In  this  case,  as  petitioner  and 
respondent  have  acknowledged,  there  is 
no  other  available  data  from  countries 
with  comparable  economies  with  which 


to  compare  the  Indonesian  prices.  Thus, 
we  have  no  basis  on  which  to  conclude 
that  the  Indonesian  import  data  is 
aberrational.  Other  than  Indonesian 
import  statistics  or  U.S.  export  data  (see 
Comment  3).  the  only  price  data  that  we 
have  been  able  to  locate  for  cotton 
linters  are  import  statistics  from  the 
United  States  and  Canada.  Such 
comparisons  are  not  meaningful  here, 
however,  because  all  that  they  tell  us  is 
that  cotton  linters  imported  into 
Indonesia  are  priced  lower  than  those 
imported  into  two  countries  with  very 
different  economies.  Absent  evidence 
that  the  Indonesian  values  are 
aberrational,  to  reject  the  Indonesian 
price  simply  because  it  is  "too  low" 
could  be  an  overly  subjective 
assumption.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Helical  Spring  Lock  Washers  from  the 
People's  Republic  of  China.  58  FR  48833 
(September  20, 1993)  ("We  agree  that 
rejecting  certain  Indian  import  values 
simply  because  those  are  'too  high'  is 
potentially  overly  subjective,  but  would 
add  that  so  is  rejecting  certain  values 
simplv  because  they  are  'tOo  low.' ") 

Witn  respect  to  petitioner's  assertion 
that  the  Indonesian  import  data  are 
unreliable  because  they  do  not  comport 
with  United  States  export  data,  it  stands 
to  reason  that  all  of  the  merchandise 
entering  Batam  would  not  appear  as 
imports  in  the  Indonesian  import      ^r^-f:' 
statistics,  because  Batam  is  a  free  trade 
zone  and  a  bonded  area.  As  such,  it  is 
entirely  reasonable  to  assume  that  a 
large  proportion  of  imported  goods  are 
re-exported  from  Batam.  without  ever 
entering  the  Indonesian  customs  area. 
Moreover,  if  the  Batam  prices  were 
not  "true"  imports,  as  petitioner 
suggests,  then  they  must  represent 
domestic  pdeesiq  Indonesia,  which  are 
al^  suitable  to  use  as  a  surrogate  value. 
Comment  3:  Use  of  U.S.  Export  Data: 
Petitioner  contends  that  instead  of 
Indonesian  import  data,  the  Department 
should  value  cotton  linters  based  on 
U.S.  export  statistics  for  merchandise 
exported  to  the  PRC  during  the  review 
period.  Petitioner  argues  that  unit 
values  derived  fiom  U.S.  export  values: 
(1)  Provide  the  most  realistic  figure  for 
cotton  linters:  (2)  are  based  on  publicly 
available  information;  (3)  come  from  a 
reliable  source;  (4)  represent  a  large 
volume  of  U.S.  exports  to  China;  and  (5) 
is  on  the  record  of  this  imx:eeding. 
Petitioner  emphasizes  tiiat  these  export 
values  are  the  most  accurate  prices 
available  because  they  are  based  on 
actual  prices  paid  by  Chinese  importers 
for  cotton  linters  during  the  POR. 

Petitioner  claims  that  it  is  the 
Deysiliiient's  longstanding  practice  to 
use  actual  market-economy  purchase 


prices  instead  of  surrogate  values  if  such 
market-economy  prices  exist  for 
material  inputs.  Therefore,  the 
Department  should  not  have  looked  to 
any  surrogate  value  for  cotton  linters  at 
all.  Petitioner  mnintiiins  that  there  is 
ample  evidence  that  the  Department 
routinely  uses  actual  prices  paid  by  PRC 
importers  to  U.S.  suppliers.  Petitioner 
argues  that  in  a  non-market  economy 
such  as  the  PRC,  the  Department's 
practice  calls  for  using  a  combination  of 
surrogate  values  and  actual  market- 
economy  prices  when  the  latter  are 
available.  Petitioner  cites  the  follo%ving 
determinations  as  evidence  of  the 
Department's  practice  of  using  actual 
prices:  Final  Determination  of  Sales  at 
Less  Than  Fair  Value;  Bicycles  from  the 
People's  Republic  of  China  [Bicycles], 
61  FR  19026. 19029  (April  30. 1996)  and 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Coumarin  from  the 
People's  Republic  of  China  [Coumarin], 
59  FR  66895.  66897  (December  28. 
1994).  Petitioner  also  cites  Lasko  Metal 
Products,  Inc.  v.  United  States,  43  F.3d 
1442  (Fed.  Cir.  1994).  to  support  its 
contention  that  using  actual  prices  paid 
to  U.S.  suppliers  by  Chinese  importers 
conforms  with  the  antidumping  statute's 
intent  to  determine  margins  as 
accurately  as  possible  and  to  use  the 
"best  information  available"  to  it. 


■'«*-^  T4ie  petitioner  contends  thet.'i 

Department  determines  that  it  must  use 
imit  values  relating  to  a  surrogate 
country,  the  Department  shoidd  use  a 
price  derived  from  U.S.  export  data  for 
cotton  linters  exported  to  either  India  or 
Indonesia  diuing  the  review  period, 
which  petitioner  claims  are  more 
Tellable  than  the  Indonesian  import  data 
the  Department  used  for  the  preliminary 
results.  Petitioner  notes  that  both 
countries  were  determined  to  be 
surrogate  market-economy  coimtries 
and  both  countries  produced  INC. 
Petitioner  also  notes  the  Department's 
reluctance  to  use  export  figures  is  based 
on  existence  of  subsidies  and  other 
distorting  schemes.  However,  petitioner 
argues  U.S.  export  statistics  are  the  most 
reliable  official  indicators  of  market- 
economy  prices.  Moreover,  petitioner 
cites  to  Saccharin  from  the  People's 
Republic  of  China,  59  FR  58818 
(November  15, 1995).  and  Coumarin 
from  the  People's  Republic  of  China,  59  • 
FR  66895  (December  28,  1994)  as 
examples  where  the  Department  used 
export  statistics  as  a  reliable  indicator  of 
price  and  to  test  the  reliability  of  import 
figures.  Finally,  petitioner  notes  that 
when  prices  in  both  countries  used  for 
comparison  (Indonesia  and  India)  were 
found  aberrational,  the  Department  used 
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Um  median  export  price  to  arrive  at  a 
surrogate  value. 

Respondent  argues  that  it  would  be 
illegal  to  use  U.S.  export  values  to  China 
as  a  surrogate  value  for  cotton  linters, 
and  petitioner's  interpretation  of  the 
court's  decision  in  Lasko  and  the 
Department's  decisions  in  Bicycles  and 
Coumarin  are  inapposite.  Respondent 
points  out  that  the  Department  declines 
to  use  surrogate  values  for  inputs  only 
when  the  manufacturer  under 
investigation  has  purchased  those 
inputs  from  a  marVet-economy  country. 
Rmpondent  also  notes  that  it  does  not 
uae  imported  cotton  linters  to  make  the 
subject  merchandise:  therefore,  there  are 
no  actual  costs  paid  to  market-economy 
countries  in  this  case.  Respondent 
■igues  that  petitioner's  suggested 
methodology  is  neither  the  intent  of  the 
law.  nor  of  Lasko,  which  affirmed  the 
Department's  use  of  actual  market- 
economy  prices  paid  by  an  NME 
producer.  Respondent  further  objects 
that  petitioner's  proposal  to  add  its  own 
freight  rates  to  U.S.  export  values  would 
further  distort  surrogate  values. 

Respondent  further  contends  that  the 
use  of  U.S.  export  prices  would 
contravene  section  773(c)(4)  of  the  Act 
requiring  the  Department  to  value  NME 
producers'  CMitors  of  production  using 
the  prices  of  the  fsctors  in  one  or  more 
market-economy  countries  that  are  (A) 
at  a  level  of  economic  development 
comparable  to  that  of  the  NME  country, 
and  (B)  significant  producers  of 
comparable  merchandise,  as  the  United 
States  is  much  more  economically 
developed  than  Indonesia. 

Respondent  contends  that,  for  all  of 
the  reasons  noted  above,  the  Department 
should  not  use  U.S.  export  data  for 
exports  to  India  or  Indonesia,  as 
petitioner  suggests,  but  should  use 
Indian  import  statistics.  However,  if  the 
Department  chooses  to  use  export 
valuea,  the  Department  should  calculate 
a  value  that  relates  most  closely  to  the 
market  of  Indonesia,  the  Department's 
choeeB  aurrogate  country. 

Dapattment's  Position:  As  discussed 
In  Conunent  2,  we  have  continued  to 
use  the  Indonesian  import  price  to  value 
cotton  linters.  We  do  not  consider  the 
use  of  U.S.  export  data  to  be  an 
appropriate  option  in  this  case,  when 
we  have  an  import  price  for  a  surrogate 
country  that  is  both  a  significant 
"producer  and  at  a  level  of  economic 
development  com|>arable  to  the  PRC. 
Furthermore,  the  Ladonesian  import 
pricaa  are  derived  &t>m  a  range  of 
countries,  and  thus  are  a  better  indicator 
of  domestic  market  prices  tlian  would 
be  ptioes  from  a  single  country,  the 
United  States.  That  the  imports  reflected 
in  tiie  Indonesian  Import  statistics  may 


come  from  Batam,  a  free  trade  zone, 
does  not  contradict  this,  because 
iperchandise  re-exported  from  Batam 
into  Indonesia  would  have  originated 
fmia  a  number  of  different  countries. 

Petitioner  misinterprets  Lasko  and  the 
Department's  practice,  articulated  in 
Bicycles  and  Coumarin,  with  respect  to 
using  market-economy  prices  instead  of 
surrogate  values  in  certain  instances.  In 
these  cases  and  many  others,  we  have 
established  the  practice  of  using  actual 
prices  instead  of  surrogate  values  when 
respondents  have  purchased  certain 
inputs  bom  market-economy  suppliers 
and  paid  for  them  in  a  market-economy 
currency.  In  Lasko  at  1446,  the  CIT 
affirmed  this  practice,  which  we 
recently  codified  in  Section 
351.408(c)(1)  of  the  Antidumping 
Duties:  Countervailing  Duties;  Final 
Rule,  62  FR  27296.  27413  (May  19, 
1997)  ("  However,  where  a  factor  is 
purchased  from  a  market  economy 
supplier  and  paid  for  in  a  market 
economy  currency,  the  Secretary 
normally  will  use  the  price  paid  to  the 
market  economy  supplier.")  In  the 
present  case,  the  respondent  specifically 
stated  in  its  questionnaire  response  that 
it  purchases  cotton  linters  only  from 
PRC  suppliers.  Thus,  there  is  no  basis  in 
this  case  for  deviating  from  the 
surrogate  value  methodology  uaed  in  the 
preliminary  determination  to  value 
cotton  linters. 

Comment  4:  Surrogate  Value  for  Steel 
Drums:  Respondent  contends  that  the 
Department's  calculated  surrogate  value 
for  steel  drums  is  an  unreliable  measure 
of  iron  drum  costs.  Respondent  argues 
that  the  HTS  category  that  the 
Department  uaed  in  the  preliminary 
resiUts  is  a  baaket  categcuy.  containing 
a  variety  of  different  products  besides 
the  galvanized  iron  sheet  drums  it  used 
during  the  review  period,  as  evidenced 
by  the  fact  that  unit  values  varied  from 
country  to  country  Iw  up  to  2843%. 
Reapondent  claims  that  the 
Department's  valuation  results  in  a  per- 
drum  dollar  amount  of  S141.25.  a  figiire 
that  is  excessive  and  aberrational. 

Respondent  adds  that  the  Department 
generally  rejects  HTS-derived  values 
that  are  aberrational  compared  to  other 
available  data,  and  cites  Chrome- Plated 
Lug  Nuts  from  the  People's  Republic  of 
China:  Final  Results  of  Antidumping 
Duty  Administrative  Review.  61  FR 
58514.  58517-518  (November  15, 1996) 
[Lug  Nuts),  in  which  the  Department 
re|0cted  steel  values  from  a  basket  HTS 
category  as  atwrrational  compared  to 
other  available  data.  Reapondent  also 
cites  the  April  22.  1996  Factors 
Valuation  Memorandum  from  the 
Bicycles  Team  to  the  File,  Bicycles,  at 
22,  in  which  the  Etopartment  used  an 


export  value  for  one  of  the  chemical 
inputs  because  the  import  value  had 
been  deemed  aberrational  in  another 
case. 

Instead  of  the  weighted  average  value 
of  all  steel  drum  imports  into  India, 
which  the  Department  used  in  the 
preliminary  results,  respondent  suggests 
that  the  Department  use  only  the 
collected  data  on  imports  of  steel  drums 
into  India  frtim  Indonesia.  Respondent 
claims  that  this  value  would  be 
appropriate,  because  it  is  based  on  two 
surrogate  country  values,  and  would  be 
more  reasonable  than  the  $141.25  per 
drum  figure  used  in  the  preliminary 
results. 

Petitioner  contends  that  the 
Department  was  correct  in  calculating 
the  average  unit  value  for  steel  drums, 
in  keeping  with  its  preference  for  using 
average  non-export  values.  Petitioner 
cites  Lug  Nuts  and  Final  Determination 
of  Sales  at  Less  Than  Fair  Value; 
Polyvinyl  Alcohol  from  the  People's 
Republic  of  China,  61  FR  14057  (March 
29,  1996).  Petitioner  points  out  that 
respondent  suggested  both  the  source 
ana  the  HTS  number  that  the 
Department  ultimately  used  in  the 
preliminary  results,  but  now  is 
suggesting  that  the  Department  distort 
the  statistics  by  valuing  steel  drums 
based  on  imports  from  just  one 
country — Indonesia.  Petitioner  claims 
that  to  value  steel  drums  based  on 
imports  from  only  one  of  the  several 
countries  listed  in  the  Indian  import 
statistics  would  undermine  the 
Department's  purpose  in  calculating  a 
surrogate  unit  value — namely  to 
determine  a  price  that  would  be  paid  by 
an  average  Indian  importer  of  steel 
drums — and  result  in  a  skewed  unit 
value.  Petitioner  also  objects  to 
respondent's  suggested  methodology 
because  it  would  cover  only  one  month 
of  the  review  {>eriod,  even  though 
statistics  for  the  full  FOR  were  available 
from  the  same  source  respondent  used. 
{Petitioner  also  alleges  that  respondent 
distorted  relevant  information  by 
creating  a  table  showing  imports  of  steel 
drums  into  India  bom  only  Indonesia 
and  Singapore,  and  excluaing  imports 
from  the  United  States,  which 
accounted  for  90%  of  all  steel  drums 
imported  into  India.  Thus,  petitioner 
advocates  that  ttte  Depcurtment  adhere  to 
its  preliminary  weighted-average  unit 
value,  based  on  all  Indian  imports,  and 
covering  the  entire  review  period. 

Petitioner  states  that  there  is  ample 
precedent  for  the  Department's  use  of 
baaket  categories  without  finding  that 
they  leed  to  aberrational  results. 
Moreover,  the  Department  has  used 
various  steel  drum  subheadings, 
including  the  one  used  in  the 
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preliminary  results,  in  recent 
investigations. 

Department's  Position:  As  noted 
above,  for  the  final  results  we  have  used 
an  Indonesian  steel  drum  price  used  in 
the  less  than  fair  value  (LTFV) 
investigation  of  furfuryl  alcohol  from 
the  PRC,  adjusted  for  inflation.  These 
data  are  superior  to  the  Indian  import 
statistics  that  we  used  in  the 
preliminary  results,  because  they  are 
from  the  primary  surrogate  country  and 
are  for  drums  of  approximately  the  same 
size  as  those  used  by  respondent  to  pack 
a  chemical  product  These  new  data  are 
better  than  the  basket  category  provided 
in  the  Indian  import  statistics  because 
they  better  approximate  the  cost  of  the 
input  used  by  respondent. 

We  placed  these  data  on  the  record  of 
this  review  after  the  preliminary  results. 
See  Memorandum  to  the  File  bom  R. 
Trainor  dated  November  21,  1997,  on 
file  in  room  B-099  of  the  Commerce 
Department  We  received  comments 
from  respondent  supporting  the  use  of 
the  Indonesian  data  as  more  reasonably 
reflecting  the  marliet  price  of  steel 
drums  in  a  coimtry  that  the  Department 
has  determined  to  be  an  accurate 
surrogate  country  in  this  review.  We 
received  no  comments  on  the  new  data 
from  petiUqper. 

Comment  5:  Packing  Distances: 
Petitioner  argues  that  since  respondent 
did  not  report  shipping  distances 
between  paclung  materials  suppliers 
and  the  &ctory,  the  Department  should 
use  as  facts  available  the  highest  freight 
rate  and  the  longest  of  all  reported 
distances,  instead  of  the  simple  average 
of  all  reported  distances,  which  the 
Department  used  in  the  preliminary 
results. 

Department's  Position:  As  we  stated 
above,  for  the  final  results  we  have  used 
the  actual  distances  between  CNIGC's 
packing  suppliers  and  its  factory.  On 
November  5, 1997,  we  requested  that 
the  respondent  provide  this  information 
for  the  final  results  because  we  had  not 
requested  it  in  our  questioimaires. 
Petitioners  were  provided  an 
opportimity  to  submit  comments 
regarding  this  data  but  did  not 
comment 

Comment  6:  Water  Valuation: 
Respondent  states  that  the  Department 
miscalculated  water  usage  in  the 
preliminary  results,  because  of  a 
misunderstanding  of  the  questionnaire 
response.  Respondent  contends  that  the 
I3epartroent  understood  the  response  to 
report  water  usage  on  the  basis  of  tons 
used  to  produce  one  kilogram  of  subject 
merchandise,  when  in  fact,  it  reported 
water  usage  in  tons  of  water  needed  to 
produce  a  ton  of  subject  merchandise. 


Thus,  no  conversion  from  tons  to 
Idlograms  was  necessary. 

Respondent  also  argues  tliat.  in  past 
cases,  the  Department  has  recognized 
that  water  used  in  die  production 
process  is  included  as  p»art  of  factory 
overhead,  and  is  not  separately  valued 
as  a  raw  material  input  Respondent 
notes  that  water  itself  is  not  a 
component  of  the  final  product,  and 
cites  Final  Determination  of  Sales  at 
Less  Than  Fair  Value;  Saccharin  From 
the  People's  Republic  of  China.  59  FR 
58818.  58824  (November  15. 1994) 
[Saccharin).  Thus,  the  Department 
should  not  assign  a  separate  fisctor  value 
to  water  for  the  final  results. 

Department's  Position:  We  agree  with 
respondent  that  we  incorrectiy 
converted  the  water  usage  rate  to 
kilograms  in  the  preliminary  results, 
and  have  corrected  this  error  for  the 
final  residts. 

We  have  not  assigned  a  separate 
surrogate  value  to  water  for  the  final 
residts,  because  the  overhead  value  we 
have  used,  derived  from  the  finanrjal 
statements  of  six  Indian  chemical- 
producing  companies,  includes  water  in 
factory  overhead,  along  with  power  and 
fuel.  See  Comment  7. 

Comment  7:  Factory  Overhead,  SCG-A 
and  Profit:  Respondent  objects  to  the 
Indonesian  data  the  Department  used  in 
the  preliminary  results  for  factory 
overhead,  SG&A,  and  profit  as  being 
outdated,  luireliable.  and  non-industry 
specific.  Instead,  respondent  contends, 
the  Department  should  rely  on  data 
from  the  April  1995  Resenre  Bank  of 
India  Bulletin  (RBIB).  which  the 
Department  has  used  numerous  times  in 
the  past,  and  which  represent  Indian 
metal  and  chemical  industries. 

Respondent  argues  that  the 
Department  should  not  rely  on  the  data 
submitted  by  the  petitioner,  because 
these  data,  which  consist  of  excerpts 
from  the  financial  statements  of  several 
Indian  companies,  (1)  do  not  represent 
an  appropriate  industry  sector  for 
comparison  to  the  nitrocellulose 
industry:  (2)  were  selectively  hand- 
picked  by  petitioner  to  result  in  high 
ratios;  and  (3)  do  not  allow  any 
judgment  as  to  whether  the  companies 
they  represent  are  normally  operative 
companies,  or  if  their  overhead,  SG&A, 
and  profit  were  abnormally  high, 
because  petitioner  did  not  submit  tlie 
complete  financial  statement  for  each 
company.  Respondent  points  out  that, 
ahhough  petitioner  states  that  there  are 
three  plants  producing  nitrocellulose  in 
India,  it  did  not  submit  financial 
statements  bom  any  of  them. 

Finally,  respondent  claims  that,  in 
petitioner's  SG&A,  overhead  and  profit 
calculations,  stores  and  spares 


consumed  should  be  in/^luded  in  die 
category  of  "Raw  Materials,  Ldxir,  and 
Ener^"  instead  of  in  Eactory  overhead. 
Petitioner  denies  tliat  it  was  selective 
in  choosing  the  Indian  finanrJBl  data  to 
place  on  the  record.  Petitioner  states 
that  it  chose  these  companies  because  it 
was  unable  to  obtain  the  financial 
statements  of  the  three  Indian  INC 
producers.  Furthermore,  the  six 
companies  were  identified  in  the 
Disclosure,  Inc.  database  as  the  Indian 
publicly-traded  companies 
manufacturing  products  mtliin  the  SIC 
category  that  includes  subject 
merchandise,  and  for  which  FY  1996 
annual  reports  were  available. 

Petitioner  contends  that,  although 
none  of  the  six  companies  for  which 
petitioner  subniitted  annual  reports 
manufacture  the  subject  merchandise, 
they  represent  a  narrower  category  of 
merchandise  than  do  the  RBIB  data 
submitted  by  respondent,  which  cover 
the  processing  and  manufacture  of 
"metals,  chemicals,  and  products 
thereof."  Furthermore,  petitioner  argues, 
respondent  provides  no  support  for  its 
assertion  that  the  RBIB  industrial  group 
is  representative  of  the  INC  industry  in 
India,  or  that  the  Indian  companies 
upon  which  the  data  are  based  include 
Indian  INC  manufactiirers.  Petitioner 
argues  that  the  data  it  submitted  are 
more  contemporaneous  as  well  as  being 
more  industry-specific  than  the  RBIB 
data  submitted  by  respondent. 

In  response  to  CNIGC's  claim  that 
stores  and  spares  consumed  should  be 
included  in  the  category  of  "Raw 
Materials,  Labor,  and  Energy." 
petitioner  argues  that  it  is  the 
Department's  practice  to  include  stores 
and  spares  consumed  as  an  overhead 
element,  and  cites  the  February  28, 1997 
final  analysis  memorandum  tot  the 
1994-95  administrative  review  of 
Sebacic  Acid  From  the  People's 
Republic  of  China.  62  FR  10530  (Match 
7. 1997). 

Department's  Position:  We  agree  tliat 
the  surrogate  SG&A,  overhead  and  profit 
information  we  used  in  the  preliminary 
results  was  not  cuLirent  and  not  specific 
to  the  nitrocellulose  industry.  We 
requested  more  appropriate  data  from 
the  U.S.  embassy  in  Jakarta,  Indonesia, 
but  were  unable  to  obtain  complete  data 
in  time  for  these  final  results.  Therefore, 
we  have  used  the  information  provided 
by  petitioner,  obtained  from  the 
financial  statements  of  six  Indian 
chemical-producing  companies. 
Although  we  have  used  the  RBEB  data 
in  other  cases,  as  respondent  points  out. 
we  have  determined  that  the  data 
submitted  by  petitioner  is  preferable  in 
this  case,  because  it  represents  the 
overhead,  SG&A  and  profit  ratios  of 
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several  comfMinies  that  manufacture 
products  of  the  same  SIC  classification 
as  the  subject  merchandise.  The  RBIB 
ratios,  on  the  other  hand,  are  derived 
from  companies  involved  in  the  more 
general  category  of  "chemicals  and 
metals"  industries. 

Regardless  of  whether  petitioner 
"selectively  hand-picked"  the 
information  it  provided  on  the  record, 
this  information  is  nonetheless  more 
representative  of  the  experience  of 
Indian  producers  of  comparable 
merchandise  than  is  the  RBIB  data. 
Petitioner  provided  available  data  from 
Indian  companies  identified  with  an  SIC 
code  of  2821.  which  includes  cellulose 
nitrate  resins.  Furthermore,  rather  than 
being  uniformly  high,  the  data  reflect  a 
wide  range  of  overhead.  SC&A  and 
profit  flgures.  Petitioners  submitted  the 
niavant  pages  of  the  financial 
■talaments.  and  there  is  no  evidence  on 
the  record  that  these  companies' 
overhead.  SC&A  and  profit  are 
abnormally  high. 

Finally,  we  agree  with  petitioner  that 
stores  and  spares  consumed  should  be 
included  in  overhead,  as  we  have  done 
in  past  cases.  See.  Memorandum  to  the 
File:  Certain  Helical  Spring  Lockwashen 
from  the  People's  Republic  of  China: 
Factor  Values  Used  for  the  Preliminary 
Results,  dated  )uly  3.  1997. 

Comment  8:  Separate  rate  for  CNIGC: 
CNIGC  argues  that  the  Department 
should  grant  it  a  separate  rate.  CNIGC 
argues  that  the  Department's  decision  in 
the  preliminary  results  was  based  on 
analysis  done  for  a  separate 
antidumping  investigation  with  an 
entirely  different  record.  GN1GC  alleges 
that  information  from  the  Brake  Drums 
and  Rotors  investigation  (63  FR  42748) 
waa  inaerted  into  this  record  without 
notice  to  counsel  on  March  26, 1097. 
Notwithstanding.  CNIGC  argues  that 
verification  reports  from  Brake  Drums 
and  Rotors  inserted  into  this  record 
nevertheless  satisfies  the  Department's 
requirements  of  de  jure  and  de  facto 
independence  from  government  control 
to  warrant  a  separate  rate.  CGIGC  states 
that  the  focus  of  the  separate  rates 
analysis  is  not  on  whether  there  might 
be  a  general  "relationship"  between  the 
com  jany  and  the  government,  but 
rather  on  whether  there  is  operational 
independence  with  regard  to  export 
sales. 

Respondent  argues  that,  in  Brake 
Drums  and  Rotors,  the  Department 
based  its  decision  that  there  is  a  de  facto 
relationship  between  the  company  and 
government  on  two  pieces  of  evidence. 
The  first  was  an  outdated  company 
brochure  from  1992  when  CNIGC  was 
still  a  branch  of  China  North  Induatrias 
Corporation  (NORINCO).  Respondent 


claims  that  it  does  not  know  why  the 
brochure  was  given  to  the  Department, 
but  speculates  that  company  fiersonnel 
provided  it  in  an  effort  to  be  helpful 
during  verification.  As  further  proof  that 
the  brochure  was  outdated,  respondent 
notes  that  it  was  printed  before  the 
company's  name  was  changed  from 
China  North  Industries  Guangzhou 
Branch  to  China  North  Industries 
Guangzhou  Corporation,  as  supported 
by  the  company's  pre-1993  and  post- 
1993  busineaa  licences.  Respondent  also 
provides  a  chronology  of  the  company's 
telephone  numbers  to  show  that  the 
brochure  predates  the  review  period. 
CNIGC  asserts  that  the  agreement 
separating  it  from  NORINCO  makes  it 
clear  that  the  two  entities  are 
completely  separate,  with  only  the 
somewhat  similar  name  suggesting  their 
common  past.  CNIGC  alleges  that  the 
Department's  verification  in  Brake 
Drums  and  Rotors  found  no  evidence 
contrary  to  their  assertion  that  there  can 
be  no  relationship  between  itself  and 
NORINCO  with  respect  to  any  of  the 
relevant  factors  examined  by  the 
Department. 

The  second  piece  of  evidence  used  in 
the  brake  drums  and  rotors  case  to  deny 
separate  rates  was  the  fact  that  national 
NORINCO  maintains  an  office  in  the 
same  building  as  CNIGC.  Respondent 
claims  that  many  other  companies, 
including  a  major  bank,  have  offices  in 
that  same  building.  The  fact  that 
NORINCO  maintains  an  office  there 
does  not  translate  into  control  over 
pricing,  contractual  powers, 
management  selection,  or  disposition  of 
profits. 

Department's  Position:  In  Brake 
Drums  and  Rotors,  we  found  that  this 
same  respondent,  CNIGC,  had  satisfied 
the  Department's  criteria  for 
establishing  freedom  from  de  jure 
government  control.  However,  we  found 
that  other  evidence  supported  the 
conclusion  that,  de  facto,  CNIGC  bad 
not  completely  severed  its  ties  with 
NORINCO.  its  former  parent  company 
which,  the  evidence  showed,  was 
controlled  by  the  PRC  government.  We 
have  placed  this  information  on  the 
record  of  this  review.  See, 
Memorandum  to  the  File:  Industrial 
Nitrocellulose  from  the  People's 
Republic  of  China:  Information  for  the 
Separate  Rates  Determination,  dated 
March  26.  1997. 

The  fact  that  respondent  would 
weight  the  evidence  differently  does  not 
alter  the  fact  that  there  is  substantial 
evidence  to  support  the  Department's 
determination.  Respondent  has  not 
provided  any  further  evidence  which 
indicates  that  the  factual  circumstances 
have  changed  and  we  do  not  find  any 


basis  on  the  record  of  this  review  on 
which  to  overturn  our  decision.  We 
have,  therefore,  not  granted  CNIGC  a 
separate  rate  in  this  review. 

Final  Restdts  of  Review 

As  a  result  of  our  review,  we  have 
determined  that  the  following  margin 
exists  for  the  period  July  1.  1995 
through  June  30.  1996. 


Manutocturer/exporter 

Margin 
(percent) 

PRC^iwide  rata  ..„   ..    . 

0.00 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  NV  may  vary  from  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  INC  from 
the  PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Act:  for  all  PRC 
exporters,  tbe  cash  deposit  rate  will  be 
the  PRC-wide  rate  established  in  these 
final  results  of  administrative  review,, 
and  (2)  the  cash  deposit^rates  for  non- 
PRC  exporters  of  subject  merchandise 
from  the  PRC  will  be  the  rates 
applicable  to  the  PRC  supplier  of  that 
exporter.  These  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

Notification  to  Interested  Parties 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  under 
section  353.26  of  the  Department's 
regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  sub)ect  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
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Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and 
section  353.22  of  the  Department's 
regulations. 

Dated:  December  8, 1997. 
Richard  W.  Moraland. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  97-32690  Filed  12-12-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Adminiatration 

(A-475-8iq 

Initiation  of  Antl-Circumvantlon  Inquiry 
on  Antidumping  Duty  Order  on  Ceilain 
Paata  From  Italy 

AOBICY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  anti- 
circumvention  inquiry. 


f:  On  the  basis  of  an  application 
filed  with  the  Department  of  Commerce, 
we  are  initiating  an  anti-circimivention 
inquiry  to  determine  whether  an  Italian 
producer  of  pasta  is  circumventing  the 
antidumping  duty  order  on  certain  pasta 
from  Italy  issued  July  24, 1996. 
EFFECTIVE  DATE:  December  15, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Edward  Easton  or  John  Brinlunann, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
D.C.  20230;  telephone:  (202)  482-1777 
or  (202)  482-5288,  respectively. 

8UPPI.EMENTARY  INFORMATION: 

Background 

On  October  23, 1997,  the  E)epartment 
of  Commerce  ("the  Department") 
received  an  application  filed  by  the 
petitioners  in  the  above-referenced  case, 
requesting  that  the  Department  conduct 
an  anti-circumvention  investigation, 
pursuant  to  section  781(a)  of  the  Tariff 
Act  of  1930.  as  amended  ("the  Act"), 
with  respect  to  the  antidumping  duty 
order  on  certain  pasta  from  Italy  ("the 
order")  issued  July  24, 1996  (61  FR 
38547).  The  petitioners  allege  that 
Barilla  S.r.L.  ("Barilla")  is 
circumventing  the  order  by  importing 
pasta  into  the  United  States  in  bulk, 
defined  as  packages  of  greater  than  five 
pounds  (2.27  kilograms),  and 
repackaging  the  pasta  into  packages  of 


five  pounds  or  less  for  resale  in  the 
United  States.  Inasmuch  as  the  scope  of 
the  order  covers  only  pasta  in  packages 
of  five  pounds  or  less,  the  petitioners 
claim  that  Barilla's  repackaging 
operations  in  the  United  States  have 
allowed  it  to  import  pasta  into  the 
United  States  free  of  any  antidumping 
duties.  The  petitioners  assert  that  all  the 
elements  necessary  for  an  affirmative 
determination  imder  Section  781(a)  of 
the  Act  are  present 

On  November  19, 1997,  Barilla  filed 
comments  replying  to  the  petitioners' 
circimivention  allegations.  On 
December  2, 1997,  petitioners  filed 
comments  in  response  to  Barilla's 
November  19, 1997  submission.  Barilla 
rebutted  the  petitioners'  December  2, 
1997  comments  in  a  submission  filed 
December  3,  1997. 

Initiation  of  Anti-Ctrcumventioii- 
Proceeding 

In  accordance  with  section  781(a)  of 
the  Act.  the  Department  may  include 
merchandise  completed  or  assembled  in 
the  United  States  within  the  scope  of  an 
existing  order  when  the  following  four 
conditions  are  met:  (A)  The 
merchandise  sold  in  the  United  States  is 
of  the  same  class  or  kind  as  any  other 
merchandise  that  is  the  subject  to  the 
antidumping  duty  order;  (B)  such 
merchandise  sold  in  the  United  States  is 
completed  or  assembled  in  the  United 
States  from  parts  or  components 
produced  in  the  foreign  country  with 
respect  to  which  such  order  applies;  (C) 
the  process  of  assembly  or  completion 
in  the  United  States  is  minor  or 
insignificant;  and  (D)  the  value  of  the 
parts  or  components  produced  in  the 
foreign  country  to  which  the 
antidumping  duty  order  applies  is  a 
significant  portion  of  the  total  value  of 
the  merchandise  sold  in  the  United 
States. 

In  determining  whether  to  include 
parts  or  components  in  the  order,  the 
Act  states  at  section  781(a)(3)  that  the 
Department  must  take  into  account:  (1) 
the  pattern  of  trade,  including  sourcing 
patterns;  (2)  whether  the  manufacturer 
or  exporter  of  the  parts  or  components 
is  affiliated  with  the  person  who 
assembles  or  completes  the  merchandise 
sold  in  the  United  States;  and  (3) 
whether  imports  into  the  United  States 
of  the  parts  or  components  produced  in 
such  foreign  country  have  increased 
after  the  initiation  of  the  investigation 
which  resulted  in  the  issuance  of  such 
order  or  finding. 

Based  upon  our  review  of  the 
foregoing  allegations  and  supporting 
information  submitted  in  the 
application  and  in  Barilla's  submission.' 
and  with  respect  to  the  preceding 


criteria,  we  find  ttiat  the  applicaticMi 
contains  all  of  the  elements  that  warrant 
an  anti-circumvention  inquiry  (see, 
December  8, 1997  Memorandum  from 
Richard  Moreland  to  Robot  S.  LaRussa). 
Therefore,  we  are  iniHating  an  anti- 
circimivention  inquiry  concerning  the 
antidumping  duty  order  on  pasta  from 
Italy  pursuant  to  section  781(a)  of  the 
Act  and  19  CFR  351.225  of  the 
Department's  regulations. 

We  intend  to  notify  the  International 
Trade  Commission  ("ITC")  in  the  event 
of  an  affirmative  preliminary 
determination  of  circumvention,  in 
accordance  with  19  CFR  351.22S(f)(7). 

The  Department  will  not  order  the 
suspension  of  liquidation  at  this  time. 
However,  in  accordance  with  19  CFR 
351.225(1)(2),  the  Department  will 
instruct  the  U.S.  Customs  Service  to 
suspend  liquidation  in  the  event  of  an 
affirmative  preliminary  determination  of 
circumvention. 

This  notice  is  issued  pursiiant  to 
section  781  of  the  Act  (19  U.S.C  1677J) 
and  19  CFR  351.225. 

Dated:  December  8, 1997. 
Richard  W.  Moreland. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-32629  FUed  12-12-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatration 
[A-475-8iq 

Certain  Pasta  From  Italy;  Notice  of 
Court  Decision 

agency:  hitemational  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice. 

SUMMARY:  On  October  2, 1997.  in  the 
case  of  De  Cecco  et  al.  v.  United  States 
et  al..  Slip  Op.  97-143  ["De  Cecco"),  the 
United  States  Court  of  International 
Trade  (the  CIT)  granted  plaintiffs'  and 
plaintiff-intervenors'  motions  for 
judgment  with  respect  to  the  extension 
by  the  United  States  Department  of 
Commerce  ("Department")  of 
provisional  antidumping  measures  for 
the  period  May  19. 1996  through  July 
24, 1996.  On  October  23, 1997.  the  CIT 
ordered  the  Department  to  issue 
appropriate  instructions  to  the  U.S. 
Customs  Service  to  implement  its 
October  2, 1997,  decision  to  grant 
judgment  to  plaintifEs  and  plaintiff- 
intervenors. 

effective  DATE:  November  3. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Easton  or  John  Brinkmann,  at 
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(202)  482-1777  or  (202)  482-52M. 
respectively.  Office  of  AD/CVD 
Enforcement  II,  Import  Administration, 
Intanationai  Trade  Administration, 
14Ui  Street  and  Constitution  Avenue, 
NW.  Washington.  DC  20230. 

SUPPI.EMCNTARY  MFOmUTION: 
Background 

On  June  14, 1990,  the  Dapartatant 
published  its  final  datenniiiadon  of 
saJes  at  less  than  £air  value  in  the 
antidumping  duty  investigation  of 
certain  pasta  &om  Italy.  On  July  24, 
1996,  the  Department  published  an 
amended  final  determination. 
Subsequently.  De  Cecco,  ef  aJ..  filed 
lawsuits  with  the  Court  rhallengln^  the 
extension  of  provisional  meaniiaa 
described  above.  On  October  2, 1997, 
the  CTT  issued  its  opinion  granting 
plaintifb'  and  plaintifT-intervenors' 
motions.  In  its  opinion,  the  CIT  found 
that  the  Department  had  improperly 
extended  the  provisional  measures 
period,  as  there  had  not  been  a  proper 
request  from  exfrarters  to  extend  this 
period.  On  October  23,  1997,  the  CIT 
directed  the  Department  to  issue 
instructions  to  implement  its  decision. 

In  its  decision  in  Timken  Co.  v. 
United  States.  893  F.2d  337  (Fed.  Cir. 
1990)  ("Timken").  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
held  that,  pursuant  to  19  U.S.C. 
1516a(e),  the  Department  must  publish 
a  notice  of  a  court  decision  that  is  not 
"in  harmony"  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  The 
decision  of  the  CIT  in  De  Cecco 
coiutitutes  a  decision  not  in  harmony 
with  the  Department's  flnal 
determination.  This  notice  fulfills  the 
publication  requirements  of  Timken. 

Absent  an  appeal,  or,  if  appealed, 
upon  a  "conclusive"  court  decision 
affirming  the  CIT's  judgment,  the 
Department  will  direct  the  \J.S.  Customs 
Service  to:  (1)  Lift  the  suapenaion  of 
liquidation,  release  any  bonda  or  other 
security  posted,  and  refund  any  and  all 
cash  deposits  paid  as  estimated 
antidumping  duties  on  ai^y  and  all 
entries  of  the  subject  merchandise 
which  were  produced  by  the  following 
producers: 

F.lli  Ce  Cecco  di  Filippo  San  Martino 

S.p.A. 
Rummo  S.p.A.  Molina  e  Pastificio 
La  Molisana  Industrie  Alimentari  S.p.A. 
Pastificio  Fratelli  Pagani  S.p.A. 
Industrie  Alimentari  Colavita  S.p.A. 
or  imported  by  the  following  importers: 
Agrusa,  Inc. 
Bel  Canto  Fancy  Foods,  Ltd. 


Cento  Fine  Foods.  Inc.  (Alanric  Food 

Distributors) 
George  De  Lallo  Co..  Inc. 
Domil.  Inc. 
Ferrara  Food  Co..  Inc. 
Gourmet  Award  Foods 
IT.  ft  M,  Inc. 
Ital foods.  Inc. 
La  Pace  Imports,  Ltd. 
Med-USA  Corporation 
Musco  Food  Q>rp. 
The  Pastene  Companies,  Ltd. 
Rienzi  ft  Sons 

Ron-Son  Mushroom  Products,  Inc. 
Santini  Foods.  Iiu:. 
Since.  Inc. 

World  Finer  Foods.  Inc 
and  were  entered,  or  withdrawn  &x>m 
warehouse  for  consumption,  after  May 
18. 1996.  and  before  July  24. 1996;  and 
(2)  liquidate  those  entries  without 
regara  to  any  antidumping  duty:  and  (3) 
pay  any  such  refunds  of  cash  deposits 
in  accordance  with  law.  including 
interest,  from  the  date  of  entry  at  the 
rate(s)  as  announced  tmm  time  to  time 
by  the  Customs  Service  pursuant  to 
Title  19.  United  States  Code,  Section 
1505(c).  Liquidation  of  such  entries  is 
suspended  pending  final  and  conclusive 
disposition. 

Dated:  December  5, 1997. 

Uckard  W.  Moraland. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  97-32694  Filed  12-12-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Intamational  Trade  Adminiatrallon 

[A-670-B2S] 

SatMcIc  Acid  From  tha  Paopla's 
Republic  of  China;  Hnal  Raaults  of 
Antidumping  Duty  Admlnlstratlva 

riwww 

AOOICY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
of  sebacic  acid  fr^m  the  People's 
Republic  of  China. 

SUiMARY:  On  August  8.  1997,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  adminiatrative  review  of 
the  antidumping  duty  order  on  sebacic 
acid  from  the  People's  Republic  of 
China  (PRC)  (62  FR  42755).  This  review 
covers  shipments  of  this  merchandise  to 
the  United  States  during  the  period  of 
July  1.  1995,  through  June  30.  1996.  We 
gave  interested  parties  an  opportuidty  to 


comment  on  our  preliminary  results. 
Baaed  upon  our  analysis  of  the 
comments  received  we  have  changed 
the  results  from  those  presented  in  the 
preliminary  results  of  the  review.  In 
accordance  with  the  decision  in  Sigma 
Corp.  V.  the  United  States.  117  F.3d 
1401  (Fed.  Cir.  1997).  we  revised  our 
calculations  of  source-to-fiKtory 
surrogate  freight  for  those  material 
inputs  that  are  based  in  GIF  import 
values  in  the  surrogate  country.  We 
have  added  to  GIF  surrogate  values  from 
India,  a  surrogate  freight  cost  using  the 
shorter  of  the  reported  distances  from 
either  the  closest  PRC  port  to  the 
factory,  or  from  the  domestic  supplier  to 
the  factory.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Collated  Roofing  Nails  from 
the  People's  Republic  of  China,  62  FR 
51415.  51410  (October  1,  1997);  NoUce 
affinal  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  the  People's 
Republic  of  China  62  FR  61964,  61977 
(November  20, 1997). 
EFFECTIVE  DATE:  December  15, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Doreen  Chen  or  Stephen  Jacques.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  N.W..  Washington.  D.C.  20230; 
telephone:  (202)  482-0413  or  (202)  482- 
1391.  respectively. 

Applicable  Statute  and  Regulations: 
Unless  otherwise  indicated,  all  citations 
to  the  statute  are  references  to  the 
provisions  effective  January  1. 1995.  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Rounds  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  in 
reference  to  the  regulations,  codified  at 
19  CFR  353  (April  1. 1996). 

SUPPt-EMENTARY  MFORMATKM: 

Background 

The  Department  published  in  the 
Federal  Register  an  antidumping  duty 
order  on  sebacic  acid  from  the  PRC  on 
July  14, 1995  (59  FR  35909).  On  August 
8. 1997,  the  E)epartment  of  Commerce 
(the  Department)  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  sebacic  acid  from  the  PRC  (62  FR 
42755  August  8.  1997)  for  the  period 
July  1.  1995  through  June  30, 1996.  We 
received  written  comments  from  Tianjin 
Chemicals  Import  and  Export 
Corporation  (Tianjin),  Guangdong 
Chemicals  Import  and  Export 
Corporation  (Guangdong),  and 
Sinochem  International  Qiemicals 
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Company,  Ltd.  (SICC)  (collectively, 
raapondents);  and  from  the  petitioner. 
Union  Camp  Corporation.  On  November 
24, 1997,  this  Department  informed 
parties  that  certain  information  in 
respondents'  September  15, 1997 
r^uttal  Ivief  and  petitioner's  September 
8, 1997  case  brief  contained  untimely 
new  infonnation  that  should  be  stridien 
from  the  record  of  this  review.  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act 


"The  products  covered  by  this  order 
are  all  grades  of  sdjacic  acUl,  a 
dicaiboxylic  acid  with  tha  formula 
(CH2)6(COOH)2.  which  include  but  are 
not  limited  to  CP  Grade  (SOOppor 
maximum  ash,  25  maximum  APHA 
color).  Purified  Grade  (lOOOppm 
maximum  ash,  50  maxim<im  APHA 
color),  and  Nylon  Grade  (SOOppm 
maximum  ash,  70  maximum  ICV  color). 
The  principal  difference  between  the 
grades  is  the  quantity  of  ash  and  color. 
Sebecic  acid  contains  a  minimiim  of  85 
percent  dibesic  acids  of  which  the 
predominant  species  is  the  Cio  dibasic 
acid.  Sebacic  acid  is  sold  generally  as  a 
free-flowing  powder/flake. 

Sebecic  aad  has  numerous  industrial 
uses,  including  the  production  of  nylon 
6/10  (a  polymer  used  for  paintbrush  and 
toothbrush  bristles  and  paper  machine 
felts),  plasticizers,  esters,  automotive 
coolants,  polyamides,  polyester  r-««ting» 
and  films,  inks  and  adhesives. 
lubricants,  and  polyurethane  m«ting« 
and  coatings. 

Sebecic  acid  is  currently  classifiable 
imder  subheading  2917.13.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  SUtes  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  remains  dispositive. 

This  review  covers  the  period  July  1, 
1995,  through  June  30, 1996,  and  four 
exporters  of  Chinese  sebacic  acid. 

Anal3r8is  of  Comments  Received 

Comment  1 :  surrogate  country: 
Petitioner  asserts  that  India  should  not 
be  used  as  the  surrogate  country  for  the 
PRC  because  they  claim  there  is  no 
sebacic  acid  production  in  India. 
Petitioner  contends  that  it  would  be 
inconsistent  with  the  statute  to  use 
India  as  a  surrogate  because:  (1)  India  is 
not  a  producer  of  sebacic  acid;  and  (2) 
oxalic  acid  is  not  commercially  or 
chemically  comparable  to  sebacic  acid. 
See  19  U.S.C.  §  1677b(c)(l).  PetiUoner 
argues  that  while  it  is  true  that  both 
oxalic  and  sebacic  acid  are  dicarboxylic 
acids,  oxalic  acid  has  two  carbon  atoms 


(C2H2O4)  and  sebacic  acid  baa  tan 
caibtm  atoms  (CioHit04),  giving  the  two 
acids  completely  diilBrent  pro^nties 
and  uses.  Petitioner  contends  that  the 
production  process  inputs  for  the  two 
acids  are  very  difiiarenL  Additionally, 
petitioner  argues  that  the  commercial 
value  of  sebacic  add  is  nearly  5  times 
greater  than  the  U.S.  value  fat  onUc 
acid. 

Petitioner  suggest!  that  the 
Department  should  value  the  fKtoia  of 
production  based  on  eithv  U.S.  or 
Japanese  values,  the  only  two  market 
economies  where  sebacic  acid  is 
produced  using  the  cauatic  fusion 
piocees.  Petitioner  contends  that  there  is 
no  known  sriiocic  acid  production  in 
India.  Petitioner  maintains  that  they  did 
not  find  any  Indian  chemicals 
companies  which  produced  sebacic  acid 
during  the  period  of  review  and  that  the 
^xence  of  the  price  for  sebacic  add  in 
the  Indian  Chemical  Weekly  publication 
suggests  further  evidence  of  the  lack  of 
sebacic  acid  production  in  India. 
Because  sd)adc  add  is  not  produced  in 
India,  petitioner  argues  that  pursuant  to 
19  CFR  353.52(c),  the  United  States  is 
the  appropiiata  surrogate  country  for 
this  admiidstiative  review. 

Respondents  maintain  that  there  is 
now  evidence  on  the  raccnd  of  this 
review  that  sebadc  add  is  produced  in 
India.  Respondents  note  that  on  January 
6, 1997,  they  submitted  a  letter  dated 
September  25, 1996  from  an  Indian 
chemical  company.  Siris  Limited, 
stating  that  sebadc  acid  is  now 
produced  in  India.  Consequently, 
respondents  urge  the  Department  to 
reject  petitioner's  argument  for  using 
Japan  or  the  United  States  as  the 
surrogate  country  and  instead,  continue 
to  use  India  as  the  surrogate  country. 

Respondents  argue  that  19  U.S.C. 
§  1677b(cK4)  provides  that  "(t)he 
administering  authority,  in  valuing 
fiadors  of  production  imder  paragraph 
(1),  shall  utilize,  to  the  extent  poesAle, 
the  prices  or  cost  of  factors  of 
production  in  one  or  mate  market 
economy  coimtries  that  are — (A)  at  a 
level  of  economic  development 
comparable  to  that  of  the  nonmarket 
economy  country,  and  (B)  significant 
producers  of  comparable  merchandise." 
(Respondent  Rebuttal  Brief  at  p.  2) 
(emphasis  in  original).  Respondents 
argue  that  the  words  "to  the  extent 
possible"  give  the  Commerce 
Department  the  option  to  choose,  as  a 
surrogate  country,  a  country  that  does 
not  produce  the  same  merchandise  or 
even  comparable  merchandise,  if  no 
country  meets  both  criteria  set  forth  in 
the  statute.  Respondents  argue  that 
petitioner's  asserted  definition  of 
"comparable"  merchandise  requires  that 


products  have  identical  chataderistica, 
including  identical  chemical  fiowmuk 
and  uaea.  Respondoits  also  note  that 
under  petitioner's  definition  of    . 
"comparri>le"  merchandise,  than  ia  no 
counfry  that  would  meet  both  aspects  of 
the  statute.  Raapondents  maintain  that 
such  a  narrow  definiticm  defeats  the 
Congressional  purpoae  in  giving  the 
Department  the  diaoetion-  to  detannine 
what  constitutas  a  comparable  product 
Respondents  also  note  that  tha  statute 
suggests  that  it  wm  Congraas'  intent  to 
give  to  the  Department  substantial 
discretion  in  determining  what  are 
comparable  products  und  riir>ft»ii^ 
surrogate  countries. 

In  addition.  reqMndents  contend  that 
the  values  of  oxalic  and  sebacic  add  are 
different  should  have  no  bearing  on  the 
choice  of  a  surrogate  country  since  in 
this  review,  the  Department  is  not  using 
the  value  of  oxalic  add  to  value  sebacic 
add.  Respondents  also  maintain  that    ^ 
there  is  substantial  evidence  on  the 
record  of  this  investigation  that  India  ia 
a  f  ubatantial  producer  of  casttw  oil,  the 
primary  input  for  sebecic  add. 
Furthermore,  respondents  point  out  that 
the  Department  verified  that  Tianiin 
Zhongne,  the  Chinese  aebacic  acid 
prodiicer.  used  imported  castor  oil  frcmi 
India  to  produce  sebadc  add. 

Respondents  disagree  with  petitioner 
that  the  absence  of  a  price  for  sebadc 
add  from  Indian  Chemical  Weekly  and 
Chemical  Business  suggests  that  the 
chemidal  isjaot  produced  in  India. 
Respondents  note  that  the  Department 
has  in  the  past  been  forced  to  rely  on 
Indian  import  statistics  because  neither 
the  Chemical  Weekly  nor  the  Chemical 
Business  report  a  certain  price  for  a 
chemical. 

Department's  Position:  In  valuing 
factors  of  production,  the  Department 
used  surrogate  values  from  India.  In 
accordance  with  19  U.S.C  §  1677b(cK4). 
the  Department  chose  India  as  its 
surrogate  because  it  was  most 
comparable  to  the  PRC  in  terms  of 
overall  economic  development  based  on 
per  capita  gross  national  product  (GNP), 
the  national  distribution  of  labor,  and 
growth  rate  in  per  capita  GNP,  and 
because  it  was  a  significant  producer  of 
comparable  merchandise  (oxalic  add). 

The  statute  and  the  regulations 
instrud  the  Department  to  value  factors 
of  production  in  an  appropriate 
surrogate  country.  The  Department 
rarely  departs  from  use  of  a  surrogate 
value  from  a  country  comparable  to  the 
NME  in  terms  of  overall  economic 
development.  See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Beryllium  Metal  and  High  Beryllium 
Alloys  from  the  Republic  of  Kazakstan, 
62  FR  2646  Qanuary  17, 1997). 
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Surrogate  Tsluei  firom  countries  at  a 
•imilar  level  of  development  are 
considered  to  be  the  oMwt  appropriate 
and  comparable  for  valuation  of  the 
fiM:tors  or  production  used  in  the 
similarly  situated  nonmarket  economy 
country.  While  the  Department  may  use 
values  from  the  United  States  or  other 
countriea  not  at  a  comparable  level  of 
development  for  individual  factors,  its 
practice  is  to  do  so  only  if  it  cannot  find 
those  values  in  a  comparable  economy 
that  produce  comparable  merchandise. 
Use  of  the  United  States,  Japan  or 
another  country  not  on  the  list  of 
recommended  surrogate  countries 
uopoaed  by  the  Department's  Office  of 
Policy  is  less  desirable  specifically 
because  surrogate  values  from  countries 
not  at  a  level  of  economic  development 
comparable  to  that  of  the  nonmarVet 
economy  are  not  considered  to  be  as 
representative  of  the  nonmarket 
economy  country's  costs  and  prices.  See 
Memorandum  btim  Director,  Office  of 
Policy  to  Office  Director,  AD/CVD 
Group  II/OD(.  Sebacic  Acid  from  the 
People's  Republic  of  China:  Nonmarket . 
Economy  Status  and  Surrogate  Country 
Selectjpn.  )une  24.  1997.  ^ 

The  fiact  that  sebacic  acid  is  produced 
in  the  United  States  or  |apan  does  not 
make  either  country  an  appropriate 
surrogate.  Neither  the  United  States  nor 
Japan  are  at  a  level  of  economic 
development  comparable  to  the  that  of 
the  PRC.  Moreover,  the  Department  has 
concluded  that  using  values  from  India 
is  appropriate  because  India  is  at  a 
comparaole  level  of  development  and, 
based  on  U.S.  import  statistics  for  the 
POR.  is  a  significant  producer  of 
comparable  merchandise — oxalic  acid. 
See  Analysis  Memorandum  for  the 
Preliminary  Results  of  the  1995/1996 
Review.  (I^eliminary  Analysis 
Memorandum). 

We  disagree  with  petitioner  that 
oxalic  acid  is  not  comparable  to  sebacic 
acid.  The  statute  does  not  define 
"comparable  merchandise"  and  the 
ralavaat  legislative  history  evidences 
Coogreas'  intent  to  allow  the  agency  to 
•elect  from  a  wide  category  of 
merchandise  in  identifying  comparable 
merchandise.  See  H.R.  Conf.  Rep.  No. 
100-576  (1988),  reprinted  in  1988 
U.S.CC.A.N.  1547.  Thus,  to  impose  a 
requirement  that  merchandise  must  be 
produced  by  the  same  process  and  share 
the  same  end  uses  to  be  considered 
comparable  would  be  contrary  to  the 
intent  of  the  statute.  Therefore,  in  the 
final  determination  for  the  1994-1995 
review,  we  determined  that  oxalic  acid 
and  sebacic  acid  were  comparable 
products.  See  Sebacic  Acid  from  the 
People'a  Republic  of  China:  FintU 
Results  of  Antidumping  Duty 


AdminiMtrative  Reriew.  62  PR  10530. 
10S33  (March  7, 1997).  In  that  review, 
the  Department  found  that  although  the 
chemicals  may  have  different 
production  procasaas,  oxalic  acid  and 
sebacic  acid  are  comparable  fnoducts 
since  both  are  dicarboxylic  acids  and 
have  similar  end  uses  as  they  are  both 
uaed  in  the  rubber  industry.  Id. 

Finally,  we  determine  that  the 
documents  submitted  by  interested 
parties  on  January  3, 1997  and  January 
6, 1997  do  not  conclusively  demonstrate 
that  sebacic  acid  was  produced  in  India 
during  the  period  of  review  (POR). 
Therefore,  we  have  not  relied  on  these 
documents  as  a  basis  for  our  decision  to 
use  India  as  the  surrogate  countty  for 
this  review.  ;••,"• 

Comment  2:  Petitioner  alguea  that  the 
Department  should  value  capryl  alcohol 
consistent  with  the  QTs  decision  in 
Union  Camp  Corp.  v.  United  States,  Ml 
F.  Supp.  188  (Ct  Int'l  Trade,  1996). 
Si>ecifically,  petitioner  asserts  that  the 
err  ordered  the  Department  to  value 
capryl  alcohol  (octanol-2)  based  on  an 
appropriate  cost  of  crude  octanol-2 
rather  than  the  Indian  selling  price  for 
refined  octanol-1  listed  in  Otemical 
Weekly.  Id.  ai  119. 

Petitioner  questions  the  letter  from 
the  editor  of  Chemical  Weekly 
submitted  by  respondents  and  relied 
upon  by  the  Department  for  the 
preliminary  results,  which  states  tliat 
"the  octanol  price  referred  by  you 
corresponds  to  the  more  common  2- 
octanol  (2  ethylhexanol)."  See 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review;  Sebacic 
Acid  from  the  PRC  62  FR  42,758 
(August  8.  1997):  (Preliminary  Analysis 
Memorandum  at  6);  Letter  from 
Williams  Mullen  Christian  &  Dobbins, 
Jan.  3,  1997,  at  Attachment  4.  Petitioner 
contends  that  because  respondents 
failed  to  provide  the  original  letter  to 
the  editor  of  Chemical  Weekly,  there  is 
no  evidence  to  indicate  whether  the 
octanol  price  referred  to  in  the  original 
letter  to  the  editor  corresponds  to  the 
octanol  price  in  the  Chemical  Weekly.  In 
addition,  petitioner  argues  that  there  is 
no  evidence  on  the  record  to  indicate 
that  the  Chemical  Weekly  editor  is 
sufficiently  familiar  with  the  chemical 
composition  of  the  octanol  product 
published  in  the  Chemical  Weekly  to 
declare  that  it  is  octanol-2  (2- 
ethylhexanol).  Petitioner  argues  because 
octanoI-1  is  not  comparable  to 
octanol-2,  the  Department  should  not 
use  the  Chemical  Weekly  price  for 
octanol-1  to  value  crude  octanol-2. 

Petitioner  contends  that  Union  Camp 
and  respondents  Tianjin  Zhong  He  and 
Hangshui  Dongfeng  Chemical  Factory 
•11  tipat  capryl  alcohol  as  a  by-product 


Thmafote,  petitionar  arguas  that 
Department  should  treat  capryl  alcohol 
as  a  by-product  and  not  a  co-product 
Petitioner  claims  that  because  the 
Department  uaed  the  high  Indian  value 
of  octanol-1  to  value  octanol-2,  the 
Department  incorrectly  determined 
octanol-2  to  be  a  co-product  rather  than 
a  bv-product  of  the  sebacic  acid  process. 

Petitioner  argues  that  because  XKtanol- 
2  is  only  produced  during  the  sebacic 
acid  production  process  and  because 
there  is  no  sebacic  acid  production  in 
India,  octanol-2  is  not  sold  in  India. 
Petitioner  points  out  that  there  is  a  large 
value'difiinence  between  the  U.S. 
octanol-1  price  and  the  U.S.  capryl 
alcohol  price.  Moreover,  petitioner 
rejects  respondents'  surrogate  price  for 
capryl  alcohol,  $0.68/lb.,  from  the 
Chemical  Kkuketing  Reporter,  because  it 
is  the  same  as  Union  Camp's  offering 
price  for  refined  capryl  alcohol. 
According  to  petitioner,  crude  capryl 
alcohol,  the  suhaidiary  product  of  the 
sebacic  acid  process,  must  be  further 
processed  to  achieve  a  98  percent  pure 
refined  product.  The  Chemical 
Marketing  Reporter  reported  the  marlcet 
value  of  octanol-1  at  $0.925/lb  during 
the  POR.  Petitioner  aigues  that  the  U.S. 
value  of  octanol- l>tluring  the  POR  was 
38  pocent  higher  than  the  U.S.  value  of 
refined  capryl  alcohol  and  that  the  value 
difference  between  octanol-1  and  crude 
capryl  alcohol  is  even  larger.  Therefore, 
petitioner  concludes  that  hecauae 
octanol-1  is  not  comparable  to  octanol- 
2  either  chemically  or  commercially,  the 
Department  should  not  use  octanol-1  as 
a  surrogate  value  for  octanol-2. 

Petitioner  offers  its  own  by-product 
credit  value  for  crude  capryl  alcohol, 
$0.15/lb..  as  the  best  available  surrogate 
price  for  the  subsidiary  product. 
However,  petitioner  states  that  if  the 
Department  chooses  to  use  the  $0.68/lb 
price,  it  should  make  adfustments  for 
input  costs  in  converting  crude  capryl 
alcohol  to  refined  capryl  alcohol. 
Petitioner  supplies  such  a  calculation 
where  the  resulting  value  is  $0.1544/lb. 

Respondents  argue  that  the 
Department  should  continue  to  use  a 
surrogate  value  for  octanol  from  India. 
Respondents  maintain  that  the  evidence 
on  the  record  supports  that  the  octanol 
price  in  Chemical  Weekly  is  equivalent 
to  the  Indian  price  for  octanol-2,  not  the 
octanol-1  as  argued  by  the  petitioner. 
Respondents  submitted  a  letter  from  the 
Indian  Chemical  Weekly,  which  states 
that  the  "octanol"  price  in  the  Indian 
Chemical  Weekly  "corresponds  to  the 
more  common  octanol-2  (ethylhexanol- 
2)."  See  Submission,  January  6, 1997. 
Respondents  argue  that  according  to 
Hawley's  Condensed  Chemical 
Dictionary,  ethylliexanol-2  is  another 
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form  of  octanol.  Id.  Respondents  also 
submitted  additional  inionnation  from 
the  U.S.  chemical  company,  Ivanhoe 
Industries,  which  stated  that  "octanol" 
is  a  generic  term  which  can  include 
octanol-1,  octanol-2,  octanol-3,  ethyl 
hexanol-2  and  other  products.  In 
addition,  respondents  argue  that  all 
octyl  alcohols  can  be  used 
interchangeably  to  produce  plastercizers 
for  vinyl  resins  and  as  esters  for  lube 
oils  and  therefore  are  comparable 
products. 

Respondents  disagree  with 
petitioner's  claims  that  the  octanol  price 
in  the  Indian  Chemical  Weekly 
significantly  overstates  the  price  of 
capryl  alcohol.  Respondents  claim  they 
provided  prices  from  the  U.S.  Chemical 
Marketing  Reporter  in  their  January  6, 
1997  PAPI  submission,  which  they 
argue,  demonstrates  that  ethyl  hexanol- 
2  is  less  expensive  than  octanol-2. 
Moreover,  respondents  maintain  that 
the  Indian  Chemical  Weekly  price  of 
octanol  of  $1520  per  metric  ton  is 
within  a  reasonable  range  of  the  $1450 
price  quote  respondents  obtained  for 
capryl  alcohol  from  SIRIS,  a  chemical 
company  in  India.  Respondents  argue 
that  Union  Camp's  internal  price  for 
octanol-2  at  15  cents  a  pound  is  a  less 
reasonable  price  to  value  Chinese  capryl 
alcohol  in  comparison  to  the  Indian 
prices  for  octanol  quoted  by  SOUS  and 
reported  by  Chemical  Weekly. 

In  addition,  respondents  maintain 
that  Tianjin  Zbonghe  cannot  break  out 
the  additional  costs  for  refining  capryl 
alcohol,  which  respondents  claim, 
merely  amount  to  additional  electricity 
to  distill  the  product.  Therefore, 
respondents  argue  for  valuing  capryl 
alcohol,  the  Department  should  not  use 
Union  Camp's  unverified  internal  costs 
for  production  of  capryl  alcohol,  since 
Union  Camp  uses  an  entirely  different 
production  process  from  the  Chinese 
production  process. 

If,  in  the  alternative,  the  IDepartment 
decides  to  use  a  U.S.  surrogate  value  for 
octanol-2,  respondents  urge  that  we  use 
a  surrogate  value  frtim  the  U.S. 
Chemical  Marketing  Reporter  for  the 
price  of  capryl  alcohol  in  the  United 
States  because  it  is  publicly  available 
information  rather  than  Union  Camp's 
internal  price. 

Department's  Position:  The 
petitioner's  argument  that  to  be 
consistent  witii  the  CTT's  decision 
Union  Camp  Corp.  v.  United  States,  941 
F.  Supp.  108, 112  (Ct.  Int'l  Trade,  1996), 
the  Department  should  value  capryl 
alcohol  based  on  the  cost  of  octanol-2  is 
unf>er8uasive.  First,  the  Department  is 
not  bound  by  the  decision  in  Union 
Camp  because  the  CIT's  decision  was 
rendered  moot  by  the  issuance  of  the 


results  of  the  first  administrative  review. 
See  Sebacic  Acid  From  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  10530  (March  7, 1997). 

Second,  use  of  the  value  of  octanol-1 
as  a  surrogate  value  is  consistent  with 
the  statute  and  Department  practice.  In 
valuing  fectors  of  production,  the 
Department's  practice  is  to  rely,  to  the 
extent  possible,  on  publicly  available 
information.  The  Department  prefers  to 
use  publicly  available  information 
because:  (1)  It  alleviates  difficulties  in 
obtaining,  and  concerns  about  the 
quality  of,  cable  data  from  embassies 
and  consulates  (previously  often  used  as 
sources  for  surrogate  values);  (2)  it 
allows  interested  parties  an  opporttmity 
to  actively  submit  and  comment  on 
surrogate  value  data;  (3)  the 
establishment  of  a  clear  surrogate  values 
hierarchy,  with  a  preference  for 
surrogate  values  from  a  single  country 
based  on  publicly  available  information, 
increases  the  certainty  and 
predictability  of  the  outcome  of  the 
Department's  fector  valuations;  (4)  the 
methodological  framework  helps  to 
focus  comments  made  by  petitioner  and 
respondent  in  the  case  and  rebuttal 
briefs  and  reduces  miscellaneous 
submissions  throughout  the  course  of 
proceedings  regarding  the 
appropriateness  of  various  surrogate 
values;  and  (5)  it  alleviates  the 
administrative  burden  on  U.S. 
embassies  and  consulates  caused  by 
requests  for  large  amounts  of  data.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  from  the 
People's  Republic  of  China,  57  FR 
21058,  21062  (May  18. 1992).  In 
determining  which  surrogate  value  to 
use  for  valuing  each  factor  of 
production,  therefore,  the  Department 
selects,  where  possible,  publicly 
available  information  which  is:  (1)  An 
average  non-export  value;  (2) 
representative  of  a  range  of  prices 
within  the  period  of  review,  if 
submitted  by  an  interested  party,  or 
most  contemporaneous  with  the  POR; 
(3)  product-specific;  and  (4)  tax- 
exclusive. 

In  this  review,  the  Department  was 
imable  to  locate  an  Indian  value  for 
octanol-2.  In  addition,  the  Department 
specifically  asked  interested  parties  to 
submit  any  publicly  available, 
published  values  for  octanol-2.  Neither 
the  petitioner.  Union  Camp,  nor  the 
respondents  were  able  to  locate  a 
specific  Indian  value  for  octanol-2.  As  a 
result,  the  Department  used  an  Indian 
price  for  octanol-1  as  a  surrogate  value 
for  octanol-2  as  the  best  available 
information.  The  Department  concluded 


that,  for  purpoaes  of  fector  valuation, 
octanol-1  was  comparable  to  octanol-2. 
We  find  that  octanol-1  and  capryl 
alcohol  (octanol-2)  share  very  similar 
molecular  formula  though  tlwy  are  not 
identical  products.  Since  product- 
specific  price  information  is  not 
available  from  our  preferred  surrogate 
countries,  we  have  relied  on  the  price  of 
the  most  physically  similar  product  for 
which  we  could  obtain  value 
information. 

We  disagree  with  petitioner's 
argument  that  we  should  not  use  the 
octanol  price  bom  the  Indian  Chemical 
Weekly  because  octanol-1  and  octanol-2 
are  not  commercially  comparable.  In 
support  of  their  argument,  petitioner 
relies  on  the  publication  Chemical 
Marketing  Reporter  which,  petitioner 
claims,  indicates  that  there  is  a 
significant  difference  in  value  between 
capryl  alcohol  and  octanol-1.  However, 
prices  fix>m  Chemical  Marketing 
Reporter  are  prices  frtjm  the  United 
States,  which  is  not  the  surrogate 
country  in  this  case.  On  the  aiher  hand, 
respondents  have  provided  sufficient 
evidence  from  India,  which  is  the 
surrogate  country  in  this  case,  to 
support  the  conclusion  that  octanol-1 
and  octaiu)l-2  are  commercially 
comparable.  Respondents  provided 
evidence  demonstrating  that  the  octanol 
price  reported  in  the  Indian  Chemical 
Weekly  is  comparable  to  the  octanoI-2 
price  obtained  bom  SOUS,  a  chemical 
company  in  India.  Since  India  is  the 
surrogate  country  in  this  case  and  the 
price  for  octanol  reported  in  Chemical 
Weekly  is  commercially  comparable  to 
the  Indian  price  for  octanol-2  from 
another  source,  we  used  the  octanol 
price  for  Chemical  Weekly  in  our 
surrogate  value  analysis. 

Moreover,  Union  Camp's  statements 
that  octanol-1  is  derived  from  a  process 
entirely  imrelated  to  the  sebacic  acid 
process  and  that  octanol-1  is  a  high- 
priced  petrochemical  are  not  dispositive 
on  the  issue  of  the  comparability  of 
octanol-1  and  octanol-2  for  purposes  of 
fector  valuation.  In  a  nonmarket 
economy  case,  the  Department  may 
need  to  value  anywhere  from  a  few  to 
hundreds  of  fectors  of  production;  in 
this  case  we  needed  to  value 
approximately  25.  Although  we  strive  to 
locate  exact  surrogate  matches  in  our 
preferred  surrogate  coimtry,  we  often 
are  unable  to  do  so.  In  those  instances, 
the  Department's  practice  is  to  use  the 
most  comparable  surrogate  match  that 
meets  our  publicly  available 
information  criteria  in  an  appropriate 
surrogate  country. 

There  is  no  basis  in  the  statute  or 
legislative  history  to  suggest  that  the 
Department  is  required  to  research  or 
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consider  the  production  process  or  use 
for  each  factor  so  as  to  locate  a  surrogate 
match  with  an  identical  or  even  similar 
production  process  or  use.  In  valuing 
factors  of  production,  the  Department  is 
attempting  to  assign  a  market-economy 
value,  i.e.,  a  price  or  a  cost,  to  some  non- 
market  economy  factor,  e.g.,  50 
kilograms  of  chemical  "x",  12  nuts  and 
bolts.  3  plastic  bags,  7  hours  of  labor. 
The  Department  does  not  delve  into 
intricacies  of  the  production  and  use  of 
every  potential  surrogate  factors  of 
production  precisely  because 
production  and  use  are  not  necessarily 
relevant  to  valuation  of  these  factors. 
The  Department  is  foremost  concerned 
about  assigning  an  appropriate  surrogate 
value  to  a  specific  factor  of  production. 
As  a  result,  the  Department  will 
consider  rejecting  a  potential  surrogate 
where  it  has  evidence  that  a  possible 
surrogate  value  does  not  reasonably 
reflect  the  "value"  of  the  factor.  For 
example,  if  the  Department  had 
evidence  that  a  surrogate  price  was 
significantly  higher  than  other  potential 
surrogate  prices  for  a  particular  factor, 
the  Department  might  find  that  it  was 
not  reasonable  to  use  that  particular 
price  as  a  surrogate  value. 

Similarly,  the  Department  is  not 
required  to  consider  interchangeability 
in  determining  whether  to  use  a 
particular  surrogate  to  value  a  factor  of 
production  and  we  disagree  with  the 
Court's  suggestion  to  the  contrary  in 
Union  Camp.  If  interchangeability  were 
a  prerequisite,  the  Department  would 
have  extreme  diHiculty  in  valuing 
factors  of  production.  The  Department 
would  be  required  to  loaate  precise 
matches  between  surrogates  and 
factors — an  impracticable  if  not  virtually 
impossible  task  given  the  amount  of 
data  the  Department  would  have  to 
collect  and  analyze  for  each  factor.  The 
very  nature  of  chemicals,  in  particular, 
is  such  that  a  small  difference  in  grade 
or  a  change  in  molecular  structure 
would  preclude  ever  finding  two 
different  chemicals  comparable  for 
purposes  of  factor  valuation.  In  this 
case,  for  example,  the  Department 
recognizes  that  octanol-1  and  octanol-2 
are  two  different  products,  and.  hence 
not  interchangeable.  Nevertheless, 
octanol-1  and  octanol-2  are  sufficiently 
similar,  physically  and  commercially, 
for  octanol-1  to  serve  as  a  reasonable 
surrogate  for  octanol-2. 

The  statute  and  the  regulations 
instruct  the  Department  to  value  factors 
of  production,  to  the  eitfent  practicable, 
in  an  appropriate  surrogate  country. 
Using  an  internal  price  Erom  the  United 
States  for  an  input,  as  suggested  by 
petitioner,  would  be  inappropriate. 
First,  the  evidence  on  the  record  of  this 


review  establishes  that  respondents' 
octanol-1  value,  which  is  h^m  a 
publicly  available  publication,  is  a 
reasonable  substitute  for  octanol-2  in 
our  calculations,  given  the  limited 
public  and  published  data  from  India 
available  to  the  Department.  In  contrast, 
the  petitioner's  cost  is  neither  a  value 
bom  one  of  the  selected  surrogate 
countries  nor  is  it  a  public  or  published 
figure.  As  explained  above,  the 
Department's  practice  is  to  use 
publically  available  figures  because, 
among  other  reasons,  it  increases  the 
certainty  and  predictability  of  the 
outcome  of  the  Department's  factor 
valuations  in  NME  cases,  and  it  affords 
all  interested  parties  an  opportunity  to 
submit  and  comment  on  surrogate  value 
data.  Thus,  based  on  the  facts  of  this 
case,  use  of  an  unpublished,  internal 
cost  from  a  country  not  on  the  list  of 
preferred  surrogates  is  contrary  to  the 
Defwrtment's  established  practice.  See 
Magnesium  Corp.  of  America  v.  United 
States,  938  F.  Supp.  885  (Ct.  Intl'  Trade, 
1996)  ("It  is  Commerce's  standard 
practice  to  disregard  petitioner's  costs 
because  they  are  not  'an  appropriate 
benchmark  by  which  to  test  the 
accuracy  of  surrogate  country  values.' ") 
Furthermore,  because  preference  is  for 
values  from  the  selected  surrogate 
country,  we  did  not  use  the  U.S.  price 
for  octanol-2  from  Chemical  Marketing 
Reporter  submitted  by  respondents. 
Therefore,  we  have  used  the  76  rupees/ 
kg  value  from  the  Indian  Chemical 
Weekly  as  a  surrogate  value  for  capryl 
alcohol  as  the  best  information  entailable 
to  the  Department. 

We  also  disagree  with  petitioner's 
argument  that  capryl  alcohol  should  be 
treated  as  a  by-product  rather  than  a  co- 
product.  Consistent  with  the 
methodology  employed  in  the  final 
determination  in  the  less-than-fair-value 
investigation,  we  have  determined  that 
capryl  alcohol  is  a  co-product 
Therefore,  we  have  allocated  the  factor 
inputs,  based  on  the  relative  quantity  of 
output  of  this  product  and  sebacic  acid. 
Additionally,  we  have  used  the 
production  times  necessary  to  complete 
each  production  stage  of  sebacic  acid  as 
a  basis  for  allocating  the  amount  of 
labor,  energy  usage,  and  factory 
overhead  among  the  products.  This 
treatment  of  co-products  is  consistent 
with  generally  accepted  accounting 
principles.  {See  Cost  Accounting:  A 
Managerial  Emphasis  (1991)  at  pages 
528-533).  See  Filial  Results  Analysis 
Memorandum,  at  Attachment  I  and  U. 

Comment  3:  Petitioner  argues  that  the 
Department  was  incorrect  in  making  tax 
adjustments  to  prices  frt>m  the 
Economic  Times  used  to  value  inputs 
castor  oil.  castor  seed  and  castor  seed 


cake.  Petitioner  argues  that  there  is  no 
evidence  on  the  record  to  support  the   ■.; 
assumption  that  price  information  from 
the  Economic  Times  is  tax  inclusive. 
Petitioner  notes  that  there  is  evidence 
on  the  record  that  at  least  one  price  for 
castor  seed  oil  is  tax  exclusive,  that  is 
the  price  for  Madras  which  indicates 
"tax  extra."  Analysis  Memorandum,  at 
Attachment  XII.  Petitioner  notes  that  it 
is  the  Department's  policy  to  rely  first 
on  tax-exclusive  prices  in  the  surrogate 
market.  Preliminary  Determination  of 
Sales  at  Less  than  Fair  Value:  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
thePRC.  62  FR  31,972.  31.977  (June  11. 
1997). 

Respondents  had  no  comment  on  this 
issue. 

Department's  Position:  We  agree  with 
petitioner.  We  have  not  adjusted  prices 
derived  from  the  Economic  Times  for 
taxes  because  there  is  not  substantial 
evidence  on  the  record  to  indicate  that 
the  prices  from  the  Economic  Times 
were  tax  inclusive. 

Comment  4:  Petitioner  maintains  that 
the  Department  should  correct  certain 
ministerial  errors  discussed  in  the 
Department's  August  13. 1997 
Memorandum  to  the  File  from  Lyn  A. 
Baranowski.  namely:  (1)  Include  a 
freight  expense  for  SICC's  transportation 
of  coal:  (2)  include  a  freight  expense  for 
Tianjin's  transportation  of  castor  seed; 
(3)  adjust  sodium  chloride,  coal,  plastic 
bags,  middle  bags,  woven  bags,  and 
castor  seed  in  Tianjin's  freight 
calculation  worksheet:  and  (4)  include  a 
freight  expense  for  Tianjin's  purchased 
castor  oil  and  adjust  the  expeiue  for 
coal. 

Respondents  had  no  comment  od 
these  errors. 

Department's  Position:  We  agree  with 
petitioner.  We  revised  calculations 
accordingly  to  correct  the 
aforementioned  ministerial  errors  raised 
by  the  Department  in  the  August  13, 
1997  Memorandum. 

Comment  5:  Respondents  contend 
that  the  Department  used  the  incorrect 
weights  for  plastic  bags  in  the 
preliminary  results.  ResfMindents 
maintains  that  the  Department  should 
use  the  weights  stated  in  verification 
report.  In  addition,  respondents  argue 
that  the  Department  should  not  use  a 
surrogate  value  for  plastic  bags  which 
are  abberrational. 

Petitioner  had  no  comment  on  this 
issue. 

Department's  Position:  We  agree  with 
respondents.  We  have  used  the  correct 
weights  for  the  bags  as  reported  at 
verification.  In  addition,  we  have 
continued  to  use  Import  Statistics  from 
India  to  value  bags  as  the  price 
information  frtsm  Import  Statistics  is  a 
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publicly  ■vayd>Ie  publication  and  has 
been  usBd  to  value  plastic  begs  in  past 
determinations.  See  Notice  of  the 
Preliminary  Determination  of  the  Sales 
of  Less  than  Fair  Value:  Bicycles  from 
the  PRC  60  FR  56667. 56573  (November 
9. 1995). 

Fioal  RbboIIs  of  Seriew 

For  Jiangsu,  which  fiailed  to  respond 
to  the  questionnaire,  we  have  not 
granted  a  separate  rate  and  the  country- 
wide rate  will  apply  to  all  of  its  sales. 
For  Guangdong,  which  reported  that  it 
had  no  sales  during  the  FOR.  its 
company-specific  rate  from  the  previous 
administrative  review  remains 
unchanged. 

As  a  result  of  oxir  review  of  the 
comments  received,  we  have  changed 
the  results  from  those  presented  in  our 
preliminary  results  of  the  review. 
Therefore,  we  determine  that  the 
following  margins  exists  as  a  result  of 
our  review: 


Manuiacturar/ 
exporter 

Time  period 

Margin 
(per- 
cent) 

Tianiin  ChefTH- 

cals  l/ECorp. 

7/01/95-6/30/96 

0.00 

Sinochem  Inter- 

national 

Chemicals 

'  - 

Corp 

7A>1/95-4/30/96 

1.78 

Guangdong 

Chemicatoi/ 

E  Corp 

7/01/95-6/30/96 

13.54 

Courmy-Wide 

*. 

Rate 

7/01/95-6/30/96 

243.40 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  NV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
upon  publication  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  For  die 
reviewed  companies  named  above 
which  have  separate  rates  (SICC  and 
Tianjin),  the  cash  deposit  rates  will  be 
the  rates  for  those  firms  indicated  above; 
(2)  for  companies  previously  found  to  be 
entitled  to  a  separate  rate  and  for  which 
no  review  was  requested,  the  cash 
deposit  rates  will  be  the  rate  established 
in  the  most  recent  review  of  that 
company;  (3)  for  all  other  PRC  exporters 


of  subfect  merchandise  from  the  PRC. 
the  cash  deposit  rates  will  be  the  PRC 
coimtry-wide  rate  indicated  above;  and 
(4)  the  cash  deposit  rate  for  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC  will  he  the  rate  applicable  to 
the  PRC  supplier  of  that  exporter.  These 
deposit  rates,  when  imposed,  shall 
remain  in  effect  until  publication  of  tlie 
final  results  of  the  next  administrative 
review. 

Nodficatfam  ef  InlaiMtad  Paftiee 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursemmit  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(aXl))  and 
section  353.22  of  the  Department's 
regulations. 

Dated:  December  B,  1997. 
Richard  W.MoniaB^ 

Acting  Assistant  Secretary  for  taipott 

Administration. 

[FR  Doc  97-32632  Filed  12-12-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

IrrtematkNial  Trade  Admlniatration 

Application  for  Diity^raa  Entry  of 
Scientiflclnatrufnant 

Pursiiant  to  Section  6(c}  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat  897;  15  CFR  part 
301).  we  invite  comments  on  the 
question  of  whether  instniments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instrument 
shown  below  is  intended  to  be  used,  are 
being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(aH3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  The  application  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  97-095.  Applicant: 
Stanford  University,  Stanford  Medical 


Center.  300  Pasteur  Drive,  Room  5302. 
Palo  Alto.  CA  94304.  Instrumeot; 
Ultrasound  Bone  Densitometer. 
Manufacturer:  McCue  Pic.  United 
Kingdom.  Intended  Use:  The  instnuaeatj 
will  be  used  to  assess  the  bone  density   < 
(strength)  of  the  bone  in  healthy 
children  and  those  with  chronic 
diseases  in  studies  to  help  detsnniae 
the  risk  of  osteoporosis.  Application 
accepted  by  Commissioner  erf  Customs: 
November  7. 1997. 
FraekW.Crael. 

Director,  Statutory  Import  ftnymm  Staff. 
[FK  Doc  97-32626  Fllad  12-13-47;  8:45  am] 
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Aftnounoamant  of  AvailaWlity  of 
FundhiQ  for  CofapallButii    AdvaiicaU 
Tachnoloqy  ProQram  (ATP) 

AOBICY:  National  Institute  of  Standards 
and  Technology.  Technology 
Administration.  Commerce. 
ACTION:  Notice. 

•UMMARYr  The  Technology 
Administration's  National  Institute  of 
Standards  and  Technology  (NIST) 
announces  the  availability  of  funding 
for  the  following  competitions  to  be 
held  in  fiscal  year  1998  under  the 
Advanced  Technology  Program  (ATP): 
(1)  A  General  Competition  98-01,  open 
to  all  areas  of  technology  meeting  the 
ATP  selection  criteria  and  (2)  Focused 
Program  Competitions  (approximately 
seven  to  nine)  on  specific  technology  or 
technology  application  areas.  This ' 
notice  provides  general  information  for 
the  competitions  planned  for  fiscal  year 
1998. 

DATES:  The  proposal  due  dates.  Focused 
Program  Competition  topics,  and  other 
competition-specific  instructions  will  be 
published  in  die  Conuneice  Business 
Daily  (CBD)  at  the  time  each 
competition  is  annoimced.  Dates,  times, 
and  locations  of  Proposers'  Conferences 
held  for  interested  parties  considering 
applying  for  funding  will  also  be 
announced  in  the  CBD. 
ADDRESSES:  Information  on  the  ATP 
may  be  obtained  from  the  following 
address:  National  Institute  of  Standards 
and  Technology,  Advanced  Technology 
Program,  Administration  Building 
(Bl^.  101),  Room  A407,  Quince 
Orchard  &  Clopper  Roads,  Gaithersburg. 
MD  20899-0001. 
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AdcfitiotiaUy.  information  on  the  ATP 
ia  available  on  the  Internet  through  the 
World  Wide  Wab  (WWW)  at  httpJ/ 
www.atp.niJt.gov. 

POM  mmnm  mmmAVOH  oontact: 
Raquesta  for  ATP  information, 
application  materiala.  and/or  to  hava 

Jrour  name  added  to  the  ATP  mailing 
ist  for  future  mailings  may  also  be, 
made  by: 

(a)  Qtlling  the  ATP  toU-firae  "hotline" 
number  at  1-MO-ATP-FUND  or  1-MO- 
287-3863.  You  will  have  the  option  of 
llHring  recorded  mesaagea  regarding  the 
status  of  the  ATP  or  apaaking  to  one  of 
our  ciutomer  representatives  who  will 
take  your  name  and  address.  If  our 
rapiwantativea  are  all  busy  when  you 
call,  laavi  A  ■taaage  after  the  tone.  To 
ensure  that  the  information  is  entered 
correctly,  pleaae  speak  distinctly  and 
slowly  and  spell  the  words  that  might 
cause  confusion.  Leave  your  phone 
number  as  well  as  your  name  and 
address; 

(b)  Sending  a  Cacsimile  (fax)  to  301- 
926-9524  or  301-590-3053;  or 

(c)  Sending  electronic  mail  to 
atp9nist.gov.  Include  your  name,  full 
mailing  addreaa.  and  phone  nimiber. 

•UPPI.EMDrr  AMY  MFOIMAT10N: 
Background 

The  statutory  authority  for  the  ATP  is 
Section  5131  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-418. 15  U.S.C.  278n),  as  modified 
by  Pub.  L.  102-245.  The  ATP 
implementing  regulations  are  published 
at  15  CFR  Part  295.  as  amended  (62  FR, 
pagaa  64682-64687.  December  9, 1997). 
The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  and  program 
dtle  for  the  ATP  are  11.612,  Advanced 
Technology  Prooram  (ATP). 

The  Advanced  Technology  Program 
(ATP)  is  a  rigorously  competitive  coat- 
sharing  program  designed  for  the 
Federal  government  to  work  in 
partnership  with  industry  to  foster  the 
development  and  broad  dissemination 
of  challenging,  high-risk  technologies 
that  offer  the  potential  for  signiHcant, 
broadrbased  economic  beneHts  for  the 
nation.  Such  a  unique  government- 
industry  research  partnership  fosters  the 
acceleration  not  only  of  dramatic  gains 
in  existing  industries,  but  also 
acceleration  of  the  development  of 
emerging  or  enabling  technologies 
leading  to  revolutionary  new  products, 
industrial  processes  and  services  for  the 
world's  mariiets  and  work  to  spawn 
industries  of  the  2l8t  century.  The  ATP 
provides  multi-year  funding  to  single 
companies  and  to  industry-led  foint 
ventures.  The  ATP  accelerates 
technologies  {hat,  becauae  they  are 


risky,  are  unlikely  to  be  developed  in 
time  to  compete  in  rapidly  changing 
world  markaw  without  vxxh  a 
partnership  between  industry  and  the 
Federal  government.  The  ATP 
challenges  industry  to  take  on  higher 
riak  (but  commensurately  higher 
potential  payoff  to  the  nation)  projects 
than  they  would  otherwise.  Proposers 
must  provide  credible  arguments  aa  to 
the  oroject  feasibility. 

Tne  funding  instrunumt  used  in  ATP 
awards  is  a  ''cooperative  agreement" 
Through  the  use  of  the  cooperative 
agreement,  the  ATP  is  designed  to  foster 
a  government-industry  partnership  to 
accomplish  a  public  purpose  of  support 
or  stimulation.  NIST  plays  a  substantial 
role  in  providing  twrhni^l  assistance 
and  monitoring  the  technical  work  and 
business  progress. 

Funding  Availability  * 

A  total  estimate  $82  million  in  first 
year  funding  will  be  available  for  new 
awards  for  the  flscal  year  1998  ATP 
competitioos  to  be  announced  is  the 
CBD.  The  actual  number  of  proposals 
funded  under  each  competition  will 
depend  on  the  quality  of  the  proposals 
received  and  the  amount  of  funding 
requested  in  the  highest  tanked 
proposals.  CXityear  funding  beyond  the 
first  jrear  is  contingent  on  ue  approval 
of  futiire  Congressional  appropriations 
and  satisfactory  project  performance. 

Eligibility  Requiremeats,  Selection 
Criteria,  and  Propoaal  Keriew  Procaaa 

The  eligibility  requirements,  selection 
criteria,  and  the  proposal  review  process 
are  discussed  in  detail  in  the  ATP 
implementing  regulations  published  at 
15  CFR  Part  295.  amended  (62  FR,  pages 
64682-64687.  December  9,  1997).  wad 
the  ATP  Proposal  Preparation  Kit. 

Funding  AmouBts,  Award  Period  and 
Coat  Sharing  (Matching)  Raqniremanta 

(a)  Single  company  recipients  can 
receive  ATP  funds  for  R&D  activities  for 
up  to  3  years,  with  ATP  hnding  not  to 
cKceed  S2  million  for  direct  costs.  ATP 
funds  may  only  be  used  to  pay  for  direct 
costs  for  single  company  recipients. 
Single  company  recipients  are 
responsible  for  funding  all  of  their 
overhead/indirect  coats.  Small  and 
medium  size  companies  applying  as  a 
single  company  proposers  are  not 
required  to  provide  cost-sharing  of 
direct  costs.  Large  companies  applying 
as  single  company  proposers,  however, 
must  cost-share  at  least  60  percent  of  the 
total  project  costs  (direct  plus  indirect 
coats)  for  each  quarter  in  each  year  of 
the  award.  A  large  company  is  defmed 
as  any  business,  including  any  parent 
company  plus  related  auMdiaries, 


having  annual  revanuea  in  aKoaas  of 
S2.578  billioo.  (Note  that  this  number 
will  likely  change  for  future 
competitions  and,  if  so,  will  be  noted  in 
future  annual  announcemmts  of 
availAility  of  funds  and  ATP  Proposal 
Preparation  Kits.) 

(b)  )oint  ventures  can  receive  ATP 
funds  for  R&D  activities  for  up  to  5 
jrears,  with  ATP  funding  a  minority 
share  of  the  total  project  coats.  Joint 
ventures  must  cost-share  {matching 
funds)  more  than  50  percent  of  the  total 
prt}ject  ctMts  (direct  plus  indirect  costs)  ■ 
for  eech  quarter  that  the  ATP  funds  the 
project.  Matching  funds  are  defined  in 
15  CFR  Part  295.2(1). 

(c)  Funds  derived  bom  Federal 
sources  may  not  be  used  to  meet  the 
cost  sharing  requirement.  Additionally, 
subcontractors  may  not  contribute 
toward  the  matching-fund  requirement 

Application  Forms  and  Propoaal 
Preparation  Kit 

A  new  December  1997  version  of  the 
ATP  Proposal  Preparation  Kit  is 
available  upon  request  from  the  ATP  at 
the  address  and  phone  numbers  noted 
in  this  notice.  The  Kit  is  also  available 
on  the  Internet  through  the  World  Wide 
Web  under  the  heading  Publications  on 
the  ATP  home  page  http:// 
www.atp.nist.  gov.  Note  that  the  ATP 
«vill  be  mailing  the  Kit  to  all  thoae 
individuals  whose  names  are  curr&itly 
on  the  ATP  mailing  list  Those 
individuals  need  not  contact  the  ATP  to 
request  the  new  Kit  The  Kit  contains 
proposal  cover  sheets,  other  required 
forms,  background  material,  and 
instructions  for  submission  of 
proposals.  All  proposals  must  be 
prepared  in  accordance  with  the 
instructions  in  the  Kit 

Submiaaion  of  Revised  Propooala 

A  proposer  may  submit  a  full 
proposal  that  is  a  revised  version  of  a 
full  proposal  submitted  to  a  previous 
ATP  competition.  NIST  will  examine 
such  proposals  to  determine  whether 
substantial  revisions  have  been  made. 
Where  the  revisions  are  determined  not 
to  be  substantial.  NIST  reserves  the  right 
to  score  and  rank,  or  where  appropriate, 
to  reject,  such  proposals  based  on 
reviews  of  the  previously  submitted 
proposal. 

Other  Requiremenia 

(a)  Federal  Policies  and  Procedures. 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and 
Department  of  Commerce  policies, 
regidations.  and  procedures  applicable 
to  Federal  financial  assistance  awards  as 
identified  in  the  cooperative  agreement 
award. 
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(b)  Past  Performance.  UnsatisfiKtory 
performance  under  priw  Federal  awards 
may  result  in  a  pnu>oaal  not  being 
coiuidered  for  mnding. 

(c)  Pr»-a«nrd  Activities.  If  proposers 
incur  any  costs  prior  to  an  award  being 
made,  tlwy  do  solely  at  their  own  riak 
of  not  being  reimbursed  by  the 
Government.  Only  written  authorization 
from  the  NIST  &ants  Officer  will 
obligate  NIST  to  cover  pre-award  costs. 

(d)  No  Obligation  for  Future  Funding. 
If  a  proposal  is  selected  for  funding. 
NIST  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renew^  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  NIST. 

(e)  Delinquent  Federri  Debts.  No 
award  of  Federal  funds  shall  be  made  to 
a  proposer  or  recipient  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  a  negotiated  repayment 
schedule  is  established  and  at  least  one 
pajrment  is  received,  or  other 
arrangements  satisfactory  to  NIST  are 
made. 

(f)  Name  Check  Review.  All  for-profit 
and  non-profit  proposers  are  subject  to 
a  name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
proposer  have  been  convicted  of  or  are 
presenUy  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantiy  reflect  on  the 
proposer's  mahagement,  honesty,  or 
financial  integrity. 

(g)  Primary  Applicant  Certification. 
All  primary  proposers  (including  all 
joint  venture  participants)  must  submit 
a  completed  form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters:  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanation  is  hereby 
provided: 

(1)  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants,  as 
defined  at  15  CFR  part  26.  section  105 
are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

fz)  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  605)  are  subject 
to  15  CFR  26,  subpart  F, 
"Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

(3)  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  part  28,  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitations  on  use  of 
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appropriated  funds  to  infltience  certain 
Federal  contracting  and  ftrtanrjal 
transactions,"  and  the  loU>ying  section 
of  the  certification  fofm  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  minrimiim 
mortgage  limit  for  affacted  programs, 
whichever  is  neater,  and 

(4)  Anti-Loraying  Disclosures.  Any 
proposer  that  has  paid  or  will  pay  for 
lobbying  using  any  frmds  must  submit 
an  SF-LLL,  "Disclostire  of  Lobbying 
Activities,"  as  required  under  15  CFR  ' 
part  28,  Appendix  B. 

(h)  Lower  Tier  Certification. 
Recipients  shall  require  propovos/ 
bidders  for  subgrants,  contrKts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit  if  applicable,  a  completed 
Form  CD-512.  "Certifications  R^arxling 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Traiisactions  and  Lobbying" 
and  Form  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Although  the  CD- 
512  is  intended  for  the  use  of  primary 
recipients  and  should  not  be  transmitted 
to  NIST,  the  SF-LLL  submitted  by  any 
tier  recipient  or  subrecipient  should  be 
forwarded  in  aipcordance  with  the 
instructions  contained  in  the  award 
document. 

(i)  False  Statements.  A  false  statement 
on  any  application  for  funding  under 
ATP  may  be  grounds  for  denial  or 
termitaation  of  funBs  and  grounds  for 
possible  punishment  by  a  fihe  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

(j)  Inteigovernmental  Review.  The 
AlP  does  not  involve  the  mandatory 
payment  of  any  matching  funds  fitjm 
state  or  local  government  and  does  not 
affect  directiy  any  state  or  local 
government  Accordingly,  the 
Department  of  Commerce  has 
determined  that  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs"  is  not  applicable  to  this 
pronam. 

(k)  American-Made  Equipment  and 
Products.  Proposers  are  hereby  notified 
that  they  are  encouraged,  to  the  greatest 
extent  practicable,  to  purchase 
American-made  equipment  and 
products  with  the  funding  provided 
under  this  program  in  accordance  with 
Congressional  intent 

(1)  Paperwork  Reduction  Act  This 
notice  contains  collection  of 
information  requirements  subject  to  the 
Paperwork  Reducticm  Act  (PRA).  which 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB  Control 
Nos.  0693-0009  and  0348-0046). 


Notwithstanding  any  other  provision  of 
the  law.  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  con^>ly 
ivith  a  collection  of  information,  subject 
to  the  requirements  of  the  PRA,  unless 
that  coUectfon  of  information  diisplays  a 
currentiy  valid  OMB  Control  No. 

(m)  If  a  proposer's  proposal  is  judged 
to  be.  of  high  enough  quality  to  be 
invited  in  for  an  oral  review,  ATP 
reserves  the  right  to  submit  a  list  of 
questions  to  the  proposer  that  must  be 
addressed  at  the  oral  review. 

(n)  There  are  certain  types  of  projects 
that  ATP  will  not  fund  because  they  are 
inconsistent  with  the  ATP  mission. 
These  include: 

(1)  Straightforward  improvements  of 
existing  products  of  product 
development 

(2)  Injects  that  are  predominately 
basic  research. 

(3)  Pre-commercial  scale 
demonstration  projects  where  the 
emphasis  is  on  demonstration  that  some 
technology  works  on  a  large  scale  rather 
than  on  R&D. 

(4)  Projects  involving  military 
weapons  R&D  or  R&D  that  is  of  interest 
only  to  some  mission  agency  rather  than 
to  the  commercial  nmrktrtplafT^t 

(5)  Projects  that  ATP  believes  would 
likely  be  completed  with  or  without 
ATP  funds  in  the  same  time  frame  or 
nearly  the  same  time  frame. 

(o)  Certain  costs  that  may  be  allowed 
in  Federal  financial  assistance  programs 
are  not  eligible  for  funding  under  ATP 
awards.  Section  E  of  the  Proposal 
Preparation  Kit  lists  these  costs. 

Dated:  December  9. 1997. 
Elaine  JBunla^Miiies. 
Dinctor.  Progmm  Office. 

[FR  Doc.  97-32623  Filed  12-10-97;  12:27 
pm] 
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DEPARTMENT  OF  COMMERCE 

Natkmai  OcMnic  and  Atmosphwic 
Administration 

Small<raft  Facility  QuastionnairB 

ACTION:  Proposed  collection;  comment 
request 


summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1095,  Pub. 
L.  104-13  (44  U.S.C  3506(c)(2)(A)). 
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DATIt:  Written  commenU  must  be 
■ubmitted  on  or  before  February  13, 
1998. 

AOONtaatt:  Direct  all  written  conunenU 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  5327, 14tlrand 
Constitution  Avenue,  NW.  Washington 
DC  20230. 

KW  RIKTHER  MFOmiATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Lynn  Preston,  N/CS26. 
SUtion  7350, 1315  East-West  Highway, 
Silver  Spring,  MD  20910-3282  (301^ 
713-2735.  ext.  123). 

SU^PLCMENTAflV  MFOMMTWN: 

L  Abstract 

NOAA's  National  Ocean  Service 
produces  nautical  charts  to  ensure  safe 
navigation.  Small-craft  charts  are 
designed  for  recreational  boaters  and 
include  information  on  local  marina 
bcilities  and  the  services  they  provide 
(fuel,  repairs,  etc.).  NOAA  must  collect 
information  to  update  the  charts. 

n.  Method  of  Collection 

When  a  specific  chart  is  to  be  updated 
all  currently  listed  marinas  are  sent  a 
form  to  submit  additions  or  corrections. 
Forms  are  also  made  available  at  boat 
shows  for  new  marinas,  which  can  also 
request  a  form  from  NOAA  directly. 

IILData 

OMB  Number:  0648-0021. 

Fonn  Number:  NOAA  Form77-l. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Businesses  and  other 
fbr-pront  organizations  (small-craft 
Cscilities). 

Estimated  Number  of  Respondents: 
1.600. 

Estimated  Time  Per  Response:  8 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2\3. 

Estimated  Total  A/mual  Cost  to 
Public:  90. 

IV.  Raqueal  for  Coaunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  |d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  tMi  simmiarizad  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

•  S,  1M7. 

Depaitmental  Forms  Oearancs  Officer,  Office 
1^ Uanagemmnt  and  Organization. 
(FR  Doc  97-<S»S7  Filed  12-12-97:  8:45 
) 


DEPARTMCNTOF 


NSDOCMI  UManic 
AOfninNimion 


■no  AaWNprwnc 


farnin  rwntny  oi  i  uiiiie 

ACTION:  Proposed  collection;  commoit 
request 

auMMANV:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites,  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L  104-13  (44  U.S.C  3506(cX2XA)). 
IMin:  Written  comments  must  be 
submitted  on  or  before  February  13, 
1998. 

A00AES8CS:  Direct  all  written  commenU 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avonua,  NW.  Washington, 
DC  20230. 

TOR  ROTTHU  ■rOWMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Paul  H.  Jones,  NMFS,  1 
Blackburn  Drive.  Gloucester,  MA  01930, 
(978) 281-9273. 

StJPPUEMDITAflV  MPOmATION: 

L  Abstract 

Under  Amendment  5  and 
Amendment  7  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP)  and  by  Amendment  4  Sea  Scallop 
FMP,  VMS  (Vessel  Monitoring  System) 
monitoring  is  considered  to  be  one  of 
the  major  tools  for  the  monitoring  and 
enforcement  of  the  days-at-sea  (DAS) 
management  system.  Certain  categories 
of  limited  access  scaUop  and 
multispecies  vessels  must  use  a  VMS 


unit  while  fishing  under  the  DAS 
program  when  VMS  vendors  are 
certified  by  the  Natiartial  Marine 
Fisheries  Service  (NMFS)  for  the 
puiposes  of  monitoring  DAS  under  the 
multispacies  and  scallop  regulatfons. 
This  submission  discusses  VMS  use  on 
scallop  and  multispecies  vessels  to  meet 
OMB's  requirement  for  a  coat  study 
prior  to  actually  making  the  VMS 
requirement  mandatory. 

n.  h%atku4  af  CoOwti— 

Full-time  and  part-tiipe  scaUop 
limited  acoass  and  multiapacias 
individual  DAS  limited  Kxeas  permit 
holders  will  be  required  to  submit  to 
NMFS  proof  of  installation  of  VX4S  unit 
by  a  NMFS  certified  VMS  vendor  on  the 
1. 


IILDala 

OMB  Number:  0648-0202. 

Form  Number:  None. 

Type  of  Review:  Regular  Submisaion. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
(fishermen). 

Estimated  Number  of  Respondents: 
442. 

Estirrtated  Time  Per  Response:  0.03. 

Estimated  Total  Armual  Burden 
Hours:  14.73. 

Estimated  Total  Amtual  Coet  to 
Public:  $221. 

IV.  WLM^/KSm  wot  %  ^wnmama 

Comments  are  invited  on:  (a)  Whether 
the  propoaed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  tlie  agency,  including 
whethm-  the  information  shall  have 
practical  utility;  (b)  the  accuxacy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be  ^ 

collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/of' 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Datitd:  Daonaber  9. 1997. 


Depaitmental  Forms  Chaiance  Officer,  Office 
of  Management  and  Organisation. 

(FR  Doc  97-32088  Filed  12-12-97;  8:4S  am) 
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DEPARTMEKT  OF  COMMERCE 

Nationai  OcMfiic  and  Atmospheric 
Administration 

(LD.  1t2S«7B] 

Highly  Migratory  Spodoa  Advisory 
Panel  and  Atlantic  BlUflsh  Advisory 
Panel:  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 


85M3 


WMMAWY:  The  Advisory  Panels  (AP)  for 
Highly  Migratory  Species  and  for 
Atiantic  Billfish  will  hold  their 
meetings  on  January  11, 12,  and  13, 
1998,  in  Baltimore,  MD,  to  discuss 
foture  management  options  for  highly 
migratory  species  and  for  AUantic 
billfish. 

DATES:  The  Highly  Migratory  Species 
AP  meeting  will  be  held  on  January  11, 
1998,  from  1:00  p.m.  to  5:30  p.m.,  and 
on  January  12, 1998,  from  9:00  a.m.  to 
5:00  p.m.  There  will  be  a  technical 
workshop  on  billfish  issues  on  the 
evening  of  January  12, 1998,  bom  6:00 
p.m.  to  9:00  p.m.  The  Atiantic  Billfish 
AP  meeting  will  be  held  on  January  13, 
1998,  from  9:00  a.m.  to  5.00  p.m. 
Addresses:  The  AP  meetings  will  be 
held  at  the  Sheraton  Inner  Harbor  Hotel, 
300  South  Charles  Street,  Baltimore,  MD 
21201. 

FOn  FURTHER  INFORMATION  CONTACT:  Liz 
Lauck  or  Jill  Stevenson,  1315  East-West 
Highway,  Silver  Spring.  MD  20910, 
telephone:  (301)  713-2347,  Fax  (301) 
'713-1917. 

SOPPtEMENTARY  INFORMATION:  The  AP 
for  Highly  Migratory  Species  and  the  AP 
for  Atlantic  Billfish  were  established 
under  the  authority  of  the  Magnu^on- 
Stevens  Fishery  Conservation  and 
Management  Act,  16  U.S.C.  1801  et  seq. 
These  APs  will  assist  the  Secretary  of 
Commerce  in  collecting  information 
related  to  the  amendment  of  the  Billfish 
Fishery  Management  Plan  and  to  the 
foture  fishery  management  plan  for 
highly  migratory  species.  Both  AP 
meetings  are  open  to  the  public  and  will 
be  attended  by  members  of  the  AP. 
including  appointed  members, 
representatives  of  the  five  fishery 
management  councils  that  work  with 
highly  migratory  species  (HMS),  the 
Atlantic  and  Gulf  states  that  work  with 
HMS,  the  Atiantic  and  Gulf  states 
marine  fisheries  commissions,  and  the 
Chair  of  the  U.S.  Advisory  Committee  to 
the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas. 


Potential  agenda  items  for  the  Highly 
Migratory  Species  AP  meeting  include — 

(1)  Bluefin  tuna  quotas  and 

(2)  Bluefin  tuna  efibrt  controls. 
Potential  agenda  items  for  the  Atlantic 

Billfish  meeting  include — 

(1)  Rebuilding  schedules; 

(2)  Qvarfiahinp  definitions;  and 

(3)  Review  of  billfish  comments 
collected  at  scoping  meetings. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Jill  Stevenson  (see 
FOR  FURTHER  SIFORMATION  CONTACT)  at 
least  7  days  prior  to  the  meeting  date. 

Dated:  December  8, 1997. 
Gary  C  Matlock. 

Director,  Ofpce  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(PR  Doc.  97-32679  FUed  12-12-97;  8:45  am) 
■UMQ  oooc  ssio-a-r 


ADDROS:  The  meeting  will  be  held  in 
Room  2029  Sills  Building.  National 
Technical  Information  Service,  S2BS 
Port  Royal  Road,  Springfield.  Virginia 
22161. 

FOR  FURTHER  MFORMATKM  CONTACT; 

Linda  Lucas,  NTIS  Advisory  Board 
Secretary,  National  Technical 
Information  Service,  5285  Port  Royal 
Road.  Springfield,  Virginia  22161 
Telephone:  (703)  605-6400;  Fax  (703) 
487-4093. 

Dated:  December  9, 1997. 
Donald  R.  JohDMM. 
Director. 
(FR  Doc  97-32614  Filed  12-12-97;  8.-4S  am) 

BILLMQ  COOC  3S10-S«-M 


DEPARTMENT  OF  COMMERCE 

National  Technical  Information  Service 

NTIS  Advisory  Board  Meeting 

AGENCY:  National  Technical  Information 
Service,  Technology  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
National  Technical  Information  Service 
Advisory  Board  (the  "Board")  will  meet 
on  Tuesday,  January  6, 1998,  bom  9:00 
a.m.  to  1:00  p.m.  The  session  will  be 
closed  to  the  public. 

The  Board  was  established  imder  the 
authority  of  15  U.S.C  3704b(c),  and  was 
Chartered  on  September  15, 1989.  The 
Board  is  composed  of  five  members 
appointed  by  the  Secretary  of  Commerce 
who  are  eminent  in  such  fields  as 
information  resources  management, 
information  technology,  and  library  and 
information  services.  The  purpose  of  the 
meeting  is  to  review  the  draft  strategic 
plan  and  make  recommendations 
regarding  general  policies  and 
operations  of  NTIS.  including  policies 
in  connection  with  fees  and  charges  for 
its  services.  The  agaqda  will  be  devoted 
to  a  discussion  of  NTIS*  long  range 
plans.  The  session  will  be  closed 
because  premature  disclosure  of  the 
information  to  be  discussed  would  be 
likely  to  significantiy  frustrate 
implementation  of  NTIS'  business 
plms. 

DATES:  The  meeting  will  convene  on 
January  6. 1998.  at  9:00  a.m.  and 
adjourn  at  1:00  pan. 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  A  Thick  Composite 
Failure  Prediction  Sofhware  Code  for 
Exdushm,  Partially  Exclusive  or  Non- 
exclushw  Licenses 

AGENCY:  U.S.  Army  Research 
Laboratory. 

ACnON:  Notice  of  availability. 


SUMMARY:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive  or  non- 
exclusive licenses  relative  to  a  thick 
composite  failure  prediction  software 
code  as  described  in  U.S.  Patent 
#5,419,200;  issued  30  May  1995; 
entitied  "Method  For  Assessing  the 
Effects  of  Loading  Forces  on  a 
Composite  Material  Structure".  Visit 
http://www.fedlabs.org/ma/pl  for 
technical  and  licensing  information. 
Licenses  shall  comply  with  35  U.S.C. 
209  and  37  CFR  404. 

FOR  FURTHER  SUMMATION  CONTACT: 
Michael  D.  Rausa,  U.S.  Army  Research 
Laboratory,  Office  of  Research  and 
Technology  Applications,  ATTN: 
AMSRL-CS-TT/Bldg.  434,  Aberdeen 
Proving  Ground,  Maryland  21005-5425. 
Telephone:  (410)  278-5028. 

SUPPLEMBfTARY  MFORMATKM:  None. 
Grqgoty  D.  Showallar. 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc  97-32617  FUed  12-12-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Dapartmwit  of  ttw  Army;  Corps  of 
EngloMrv 

Intant  To  Proparo  a  DrafI 
Environmental  Impact  Statement 
(DEIS).  Grand  Forks,  NO— Eaat  Grand 
Forks,  MN.  Flood  Control 

OQfWnr  U.S.  Army  Corps  of  Engineers. 

DoD. 

action:  Notice  of  intent. 


Under  the  authority  of  the 
Flood  Control  Acts  of  )une  30. 1948. 
May  17. 1950.  and  December  31. 1970. 
a  General  Reevaluation  Report  for  Flood 
Control  at  East  Grand  Forks,  Minnesota, 
is  being  prepared.  In  order  to  provide 
effective  flood  control,  the  city  of  Grand 
Forks,  North  Dakota,  has  been  included 
in  the  investigation. 

The  cities  of  Grand  Forks,  North 
Dakota,  and  East  Grand  Forks. 
Minneaota.  were  extensively  damaged 
by  flooding  of  the  Red  River  of  the 
North  and  the  Red  Lake  River  in  the 
spring  of  1997.  The  cities  form  one 
urban  area  separated  by  the  river. 
Because  of  the  flat  topography  of  the 
Red  River  of  the  North,  any  proposed 
flood  protection  must  include  both 
communities  to  be  effective.  Emergency 
flood  protection  and  recovery  efforts 
requir^  significant  expenditures.  Long- 
term  protection  would  require  the 
construction  of  flood  control  measures 
sized  to  accommodate  a  flood  equal  to, 
or  greater  than,  the  flood  of  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  DEIS  can  be 
directed  to:  Colonel  J.  M.  Wonsik. 
District  Engineer,  St.  Paul  District, 
Corps  of  Engineers,  ATTN:  Mr.  Robert 
Whiting.  190  Fifth  Street  East,  St.  Paul. 
Minnesota  55101-1638. 
SUPPI.EMENTARV  INFORMATION:  The  DEIS 
will  aaacinn  impacts,  identify  areas  of 
potential  impact,  identify  mitigation 
features,  discuss  monitoring  activities, 
and  identify  future  activities  associated 
with  flood  control  at  the  cities  of  Grand 
Forks.  North  Dakota,  and  East  Grand 
Forks.  Minnesota.  Structural  measures 
being  considered  include  levees  or  a 
combination  of  levees  and  a  diversion. 

Significant  issues  and  resources  to  be 
identified  in  the  DEIS  will  be 
determined  through  coordination  with 
responsible  Federal.  State,  and  local 
agencies:  the  general  public;  interested 
private  organizations  and  parties;  and 
affected  Native  Americana.  Anyone  who 
baa  an  interest  in  participating  in 
development  of  the  DEIS  is  invited  to 
contact  the  St  Paul  District.  Corps  of 
Engineers. 


Significant  iasuas  identified  to  date 
for  discussion  in  the  DEIS  are  as 
follows: 

1.  Nattiral  reaources  including: 
fishery,  wildlife,  vegetation,  wetlands, 
and  rif>arian  areas; 

2.  Cultural  resources; 

3.  Water  quality,  groundwater, 
erosion,  and  sedimentation;  and 

4.  Social  and  economic  resources. 
Additional  issues  of  significance  may 

be  identified  through  public  and  agency 
meetings.  A  notice  of  those  meetings 
will  be  provided  to  interested  parties 
and  to  the  local  news  media. 

The  construction  of  flood  control 
faatures  in  the  two  cities  would  be 
considered  major  in  scop>e  and  could 
result  in  significant  impacts.  Our 
enviroimiental  review  will  be  conducted 
according  to  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969,  National  Historic  Preservation  Act 
of  1966.  Council  on  Environmental 
Quality  Regulations.  Endangered 
Species  Act  of  1973.  Section  404  of  the 
Clean  Water  Act.  and  applicable  laws 
and  regulations. 

We  anticipate  that  the  DEIS  will  be 
available  to  the  public  in  the  summer  of 
1998. 

Dated:  November  12. 1997. 
WiUiam ).  Brayfogle, 
Lieutenant  Colonel,  ES  Acting  District 
Engineer. 
IFR  Doc  97-32816  Filed  12-12-97;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Enginesrs 

Intant  To  Propsra  s  Draft  Environment 
Impact  Statement  (EIS)  for  the 
Monarch-Chastarfiald  Fsasibillty 
Study.  St  Louis  County,  MO 

agency:  U.S.  Army  Corps  of  Engineers. 

DOD. 

action:  Notice  of  Intent. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Army  Corps  of  Engineers 
intends  to  prepare  a  Draft 
Environmental  Impact  Statement  (EIS) 
for  the  Monarch-Chesferfield  Feasibility 
Study,  St.  Louis  County,  Missouri.  A 
description  of  the  proposed  project, 
location  and  environmental  issues  to  be 
addressed  in  the  draft  EIS  are  provided 
below  (Supplementary  Information). 
This  notice  is  published  in  accordance 
with  the  National  Environmental  Policy 
Act  regulations  found  in  40  CFR  1501.7. 
The  purpose  of  this  notice  is  to  solicit 
suggestions  and  information  from  other 
agencies  and  the  public  on  the  scope  of 


the  feasibility  study  and  iaauee  to  be 
addressed  in  the  draft  EIS.  Comments 
and  participation  in  this  process  are 
encouraged. 

The  propoaed  action  is  to  provide 
flood  protection  by  raising  the  Monarch- 
Chesterfield  levee  system  which  is 
located  along  the  right  bank  of  the 
Missouri  River  between  river  miles  46.0 
and  38.5.  The  length  of  the  levee  system 
is  11.5  miles  and  protects  approximately 
4.240  acrea. 

FOR  FURTHER  ■FORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  draft  EIS  can  be  answered  by:  Mr. 
Dennis  Woodruff.  (314)  331-8485,  or  Dr. 
Ronald  Yarbrough.  (314)  331-8460, 
Planning  Division.  U.S.  Army  Corps  of 
Engineers.  St.  Louis  District.  1222 
Spruce  Street.  St.  Louis.  Missouri 
63103-2833. 

8UPPI.EMBITARY  information: 

1.  The  study  was  authorized  by  the 
study  resolution  of  the  Committee  on 
Public  Works  and  Transportation  of  the 
United  States  House  of  Representatives: 
Chesterfield,  Missouri— Docket  2421. 
"Resolved  by  the  Committee  on  Public 
Works  and  Transportation  of  the  United 
States  House  of  Representatives,  That, 
the  Secretary  of  the  Army,  acting 
through  the  Chief  of  Engineers  on  the 
Mississippi  River  between  Coon  Rapids   - 
Dam.  Minnesota,  and  the  mouth  of  the 
Ohio  River,  published  as  House 
Document  669.  Seventy-sixth  Congress, 
Third  Session,  and  other  pertinent 
reports,  to  determine  whether 
modifications  of  the  recommendatioiu 
contained  therein  are  advisable  at  the 
present  time,  in  the  interest  of  flood 
control  and  related  purposes  along  the 
Mississippi  River  and  its  Tributaries 
with  particular  reference  to 
communities  located  along  or  affected 
by  the  Mississippi  River  and  its 
Tributaries  in  the  area  of  St.  Louis. 
Missouri,  including  the  Counties  of  St. 
Louis.  Jefferson,  and  Ste.  Genevieve." 

The  objective  of  the  Monarch- 
Chesterfield  Feasibility  Study.  St.  Louis 
County,  Missouri,  is  to  reduce  flood 
damages  and  flood  related  costs.  The 
study  investigates  the  engineering, 
economic,  and  environmental  feasibility 
of  increasing  the  levee's  present  level  of 
flood  protection  sufficient  to  protect 
against  a  500-year  recurrence  interval 
flood. 

2.  Reasonable  alternatives  will  be 
considered  in  the  Monareh-Chesterfield 
Feasibility  Study.  These  include  no 
action,  increasing  the  reliability  of  the 
existing  levee  system,  or  raising  the 
existing  levee  to  provide  a  level  of 
protection  between  200-year  and  500- 
year  recurrence  interval.  Other  levee 
alignments  were  evaluated  in  the 
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reconnaissance  study  phase  bat  were 
eliminated  from  consideration  baaed 
updh  economic  justification.  Non- 
structural plans  were  also  investigated 
but  were  oot  considered  practical 
because  of  the  current  level  of 
protection  and  the  vast  amount  of 
commercial  development  %vithin  the 
protected  area. 

3.  Significant  issues  identified  by 
reviewers  daring  the  Recon  phase  of  the 
study  include  riparian  and  aquatic 
habitats,  aquatic  wildlifiB.  fisheries, 
water  quality,  endangered  species, 
cultural  resources,  socioeconomic 
conditions,  commercial  and  industrial 
development  in  the  floodplain  and 
incraaaed  flood  heights  upstream  of  the 
project  for  higher  water  levels  than  the 
100-year  recurrence  interval  flood. 

4.  Public  meetings  on  this  study  were 
held  12  September  1994  and  7 
November  1905.  A  third  public  meeting 
is  scheduled  for  February  1999. 

5.  The  Draft  EIS  will  be  made 
available  to  the  public  in  January  1909. 
Emmett  L.  Wood, 

Major.  U.&.  Army  Deputy  Commander. 

[PR  Doa  97-32618  Filed  12-12-07;  8:45  ami 
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DEPARTMEffT  OF  EDUCATION 

Notioa  of  Propaaad  inforaurtion 
Collactfon  flaquasts 

AQENCY:  Department  of  Education 
ACTION:  Proposed  collection;  commeBt 
request 


t:  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork. 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  tp 
submit  comments  on  or  before  February 
13. 1998. 


:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  shotild 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education.  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington.  DC  20202-4651. 
FOR  FURTHB)  MFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommtmications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-80O-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 
SUPPt^MNTARY  VIFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 


1905  (44  U.  S.  C.  Chapter  35)  requites 
that  the  Office  of  Maiugeinent  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  eariy 
opportunity  to  comme&t  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requiiittnent  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  prtxiaas 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  D^uty  Chief 
information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
foUowdng:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  ext«ision,  existing 
or  reinstatement;  (2)  Tide;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of  ^ 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  wiU 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate.  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the.  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  iniformation 
technology. 

Dated:  December  9, 1997. 
Gloria  Parker. 

Deputy  Chief  Infonaation  Officer. 
Office  of  the  Chief  Information  Officer. 

Office  of  Vocational  and  Adtdt 
Education 

jypc  of  Review:  Reinstatement. 

Title:  Application  for  Vocational 
Education  Direct  Grants. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
local  or  Tribal  Gov't.  SEAs  or  LEAs. 

Reporting  and  RecorcUceeping  Burden: 
Responses:  200 
Burden  Hours:  18,000 

Abstract:  This  form  will  be  used  by 
applicants  to  apply  for  funding  under 
the  Carl  D.  Perkhis  Vocational  and 


Applied  Technology  EducatioB  Act 
administated  by  the  Office  of  Vocational 
and  Adult  Education.  The  infoanetiao 
will  be  used  to  make  grants  and 
cooperative  agreements. 

Office  of  Pottsecondary  Education 
Type  of  Review:  Extension. 

r/de;  Perfonnanoe  Report  for  the 
Training  Program  for  Federal  TRIO 
Progcams. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't; 
SEAaorLEAs. 

Annual  Reporting  and  Reccudkeeping 
Hour  Burden: 
Responses:  16 
Burden  Hours:  60 

Abstract:  Data  assures  that  grantees 
have  conducted  the  project  for  which 
funded,  signals  problems  of 
implementation,  and  indicates  extent 
and  quality  of  performance.  The 
Department  uses  reports  in  evaluating 
project  for  continuation,  assessing 
technical  assistance  needs,  determining 
future  funding  levels  and  in  assigning, 
scores  to  projects  in  competition  for 
new  grants. 

Office  of  Elementary  and  Secondary 
Education  * 

Type  (^Review:  New. 

Title:  Dwight  D.  Eisenhower 
Professional  Development  Program 
Triennial  Report. 

Frequency:  Annually. 

Affected  Public:  State,  Local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Annua!  Reporting  and  Recordkeeping 
Hour  Burden: 
Responses:  52 
Burden  Hours:  208  o 

Abstract:  Th6  triennial  performanoe 
report  form  will  request  information 
related  to  a  State's  efforts  to  develop  or 
modify  current  profisssional 
development  programs  to  support 
sustained  and  intensive,  high-quality 
professional  development  tied  to 
challenging  State  standards.  States  are 
required  to  submit  trieimial  reports  to 
the  Department  on  their  progress  toward 
achieving  performance  indicators  for    ., 
profisssional  development. 

Ofpce  of  Educational  Reaeaich  and 
Improvement 

Type  of  Review:  New. 

Title:  The  Blue  Ribbon  S«;hools 
Program. 

Frequency:  One-time. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't. 
SEAs  or  LEAs. 

Repmting  Burden  and  Recordkeeping: 
Responses:  532 
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Burden  Houn:  26,800 
'   /Ijwtract:  The  Blue  Ribbon  Scboola 
•wud  U  a  notional  school  improvement 
•trategv  with  a  threefold  purpoae:  (1)  to 
Identi^  and  give  public  iiect^piitton  to 
outstanding  public  and  private  schools 
across  the  nation;  (2)  to  make  available 
a  comprehensive  {ramework  of  key 
criteria  for  school  effectiveness  that  can 
serve  aa  a  basis  for  participatory  aelf- 
•eaaaaament  and  plaiming  in  schoolr. 
and  (3)  to  fKiliUte  communication  and 
sharing  of  best  practices  within  and 
among  schools  based  on  a  common 
understanding  of  criteria  related  to 
success.  The  information  collected  will 
be  used  to  determine  by  peer  review 
which  schools  receive  the  award  and 
information  on  their  exemplary 
practices  and  policies  will  be  made 
available  to  other  schools. 

(FR  Doc.  97-32604  FIImI  12-12-97:  8:4S  an) 


DEPARTMENT  OF  EDUCATION 

Submtsalon  lor  OMB  Review; 

Comment  Raqueet 

agency:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request 


t:  The  Deputy  Chief  Information 
OCBcer.  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
14. 1996. 

AOONCtm:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sharrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624.  Regional  Office  Building  3, 
Washington,  IX  20202-4651. 
nUk  FURTHER  MTORMATION  CONTACT. 
Patrick  J.  Sherrill  (202)  706-6196. 
Individuals  who  u«e  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
•UPPLBKNTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 


1995  (44  U^.C  Chapter  35)  requiraa 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  i^nciea  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  oublic 
consultation  to  the  extent  tnat  public 
participation  in  the  approval  process 
would  defeat  the  purpoae  of  tlie 
information  collection,  violate  State  or 
Federal  law.  or  substantiaily  interfere 
with  any  Mancy's  ability  to  perform  its 
statutory  obUgations.  The  Deputy  Chief 
Information  Officw.  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection. 

Souped  by  office,  contains  tiie 
Uowing:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinsUtement;  (2)  TiUe:  (3)  Summary 
of  the  collection:  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information:  (5)  Respondents  and 
frequency  of  collection:  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requesU  are  available  from  Patrick ). 
Sherrill  at  the  addieaa  specified  above. 

Dated:  Deoarabar  9. 1997. 
GfetiaParkar. 

Deputy  Chief  In fonnation  Officer,  Office  of 
the  Chief  In  formation  Officer. 

Office  of  Educational  Reeaatvh  and 
Imptoveamnt 

Type  of  Review:  Reinstatement 

Title:  1996  Field  Test  for  Schools  and 
Staffing  Survey  (SASS)r  LEA, 
Administrator.  School.  Teacher  and 
Finance. 

Frequency:  Qne  Time. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions: 
State,  local  or  Tribal  Gov't.  SBAs  or 
LEAs. 

Reporting  Burden  and  Recordkeeping: 

Responses:  2.270 
Burden  Hours:  2.354 

Abstract:  The  National  Center  for 
Education  Statistics  (NCES)  will  use  the 
field  test  to  assess  data  collection 
procedures  and  new  questions  that  are 
planned  for  the  next  full-scale  SASS  in 
1990-2000.  Policy  makers,  researchers, 
and  practitioners  at  the  national,  state, 
and  local  levels  use  SASS  data. 
Respondents  include  public  and  private 
school  principals,  teachers,  and  school 
and  LEA  staff  persons. 

[PR  Doc.  97-32«OS  Filed  12-12-97:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 


Nattonai  Educational 
Pilui  lUai  Board; 


naee»rc|i  Policy 


AOENCY:  National  Educational  Research 
Policy  and  Priorities  Board:  Education. 
action:  Notice  of  meeting.  


r:  This  notice  sets  forth  the 
scrhedule  and  proposed  agenda  of  a 
foithcomins  meeting  of  the  National 
Educational  Researdi  Policy  and 
Prioritiea  Board.  This  notice  also 
deecribea  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
Section  10(aX2)  of  the  Federal  Advisory 
Committee  Act  This  document  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend  the  meeting. 
DATE:  January  15  and  16, 1996. 
TWE:  January  15,  8:30  a.m.  to  5  p.0L:; 
January  16.  8:30  a.m.  to  3:30  p.m. 
1X>CATI0N:  Room  100,  60  F  St,  N.W.. 
Washington.  D.C.  20206-7564. 
FOR  FURTHER  MFORMATION  CONTACT: 
Thelma  Leenhouts.  Designated  federal 
Official.  National  Educational  Research 
Policy  and  Priorities  Board.  80  F  St^ 
N.W.,  Washington.  D.C.  20206-7564. 
Telephone:  (202)  219-2065;  fax:  (202) 
219-1526;  e-mail:  Thelma_ 
Leenhouts#ed.gov.  The  main  telephone 
number  for  the  Board  is  (202)  206-0692. 
aUFPlBMNTARY  MFORMATION:  The 
National  Educational  Reaeaich  Policy 
and  Priorities  Board  is  authorized  by 
Section  921  of  the  Educational 
Research,  Development,  Dissemination, 
and  Improvement  Act  of  1994.  The 
Board  works  collaboratively  with  the 
Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement 
to  forge  a  national  consensus  with 
respect  to  a  long-term  agenda  for 
educational  research,  development,  and 
dissemination,  and  to  provide  advice 
and  assistance  to  the  Assistant  Secretary 
in  administering  the  duties  of  the  Office. 

The  January  meeting  will  be  the 
Board's  quarterly  meeting,  consisting  of 
three  sessions  led  by  committee  chaiia, 
followed  by  a  business  session.  On 
Thursday.  January  15,  the  Board  will 
hear  reports  from  the  Peer  Review  and 
Standards  Committee  and  from  the 
Program  Committee.  On  Friday,  January 
16,  the  Board  will  hear  a  report  from  the 
Research,  Development,  and 
Dissemination  Committee.  The  business 
meeting  will  begin  at  1:30  p.m.  A  final 
agenda  will  be  available  from  the 
Board's  office  on  January  7.  Records  are 
kept  of  all  Board  proceedings  and  are 
available  for  public  inspection  at  the 
office  of  the  National  Educational 
Research  Policy  and  Priorities  Board,  80 
F  St.  N.W..  Washington.  D.C.  20206- 
7564. 
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Dated:  December  9. 1997. 
Eve  M.  Bither. 
Executive  Director. 

(FR  Doc  97-32596  Filed  12-12-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Omca  of  Energy  Rasaarch;  Energy 
RMaareh  Rnancial  Aasistanca 
Program  NoUca  98-06;  Ptaama  Phyaics 
Junior  Faculty  Davalopmant  Program 

AOENCY:  U.S.  Department  of  Eneivy 
(DOE).  ^ 

ACTION:  Notice  inviting  grant 
applications. 


f :  The  Office  of  Fusion  Eneigy 
Sciences  (OFES)  of  tiie  Office  of  Energy 
Research  (OER),  U.S.  Department  of 
Energy  hereby  announces  its  interest  in 
receiving  grant  applications  for  support 
under  its  Plasma  Physics  Junior  Faculty - 
Development  Program.  Applications 
should  be  bom  tenure-track  faculty 
investigators  who  are  currenUy  involved 
in  experimental  or  theoretical  plasma 
physics  research  and  should  be 
submitted  through  a  U.S.  academic 
institution.  The  purpose  of  this  program 
is  to  support  the  development  of  the 
individual  research  programs  of 
exceptionally  talented  scientists  and 
engineers  early  in  their  careers. 
DATES:  To  permit  timely  consideration 
for  awards  in  FY  1998,  formal 
applications  in  response  to  this  notice 
should  be  received  on  or  before  March 
4. 1998. 

ADDRESSES:  Completed  formal 
applications  referencing  Program  Notice 
98-06  should  be  forwarded  to;  U.S. 
Department  of  Energy,  Office  of  Energy 
Research.  Grants  and  Contracts 
Division.  ER-64. 19901  Germantown 
Road.  Germantown.  Maryland  20874- 
1290.  ATTN:  Program  Notice  98-06. 
The  above  address  must  also  be  used 
when  submitting  applications  by  U.S. 
Postal  Service  Express,  and  commercial 
mail  delivery  service  or  when  hand 
carried  by  the  applicant. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  McKnight,  U.S.  Department  of 
Energy,  Office  of  Fusion  Energy 
Sciences,  Science  Division,  ER-55, 
19901  Germantown  Road.  Germantown. 
Maryland  20874-1290.  Telephone:  (301) 
903-4597.  E-mail: 

ron.mcknightOoer.doe.gov 
6tiPPLEll«ENTARY  INFORMATION:  The 
Plasma  Physics  Junior  Faculty 
Development  Program  was  started  in  FY 
1997.  A  principal  goal  of  this  program 
is  to  identify  exceptionally  talented 
plasma  faculty  members  early  in  their 


careers  and  assist  and  facilitate  the 
development  of  their  research  programs. 
Eligibility  for  awards  under  this  notice 
is.  therefore,  restricted  to  tenure-track 
regular  academic  faculty  investigators 
who  are  conducting  experimental  or 
theoretical  plasma  physics  research. 
Emphasis  is  to  be  placed  on  basic 
plasma  science  research.  For 
applications  to  be  considered  for 
funding,  certification  of  the  statiis  of  the 
applicant  as  a  tenure-track  regular 
academic  faculty  member  by  the  head  of 
the  applicant's  academic  department  or 
other  university/college  certifying 
official  will  be  required  before  the  grant 
is  awarded.  Awards  made  imder  this 
program  will  help  to  maintain  the 
vitality  of  university  plasma  physics 
research  and  assure  continued 
excellence  in  the  teaching  of  plasma 
physics  and  related  disciplines. 
Applications  from  Jimior  Faculty 
involved  in  any  areas  of  plasma  physics 
research,  not  only  magnetic  fusion,  are 
welcomed  and  encouraged. 

It  is  anticipated  that  annual  funding 
levels  up  to  $150,000  per  award  may  be 
made  available  for  grants  under  this 
notice  during  FY  1998.  contingent  upon 
the  availability  of  appropriated  funds. 
Funding  for  equipment  above  this  level 
will  be  considered  on  a  case-by-case 
basis.  DOE  may  make  up  to  four  awards 
during  FY  1998,  depending  on  the 
number  of  meritorious  applications  and 
the  availability  of  appropriated  funds. 
Multiple  year  funding  of  grant  awards  is 
expected,  with  funding  provided  on  an 
aimual  basis  subject  to  availability  of 
funds.  These  grants  will  not  normally  be 
renewed  after  the  project  period  is 
completed;  grantees  may,  however, 
submit  new  grant  applications  to 
continue  their  research  using  the  usual 
Departmental  grant  application  process. 
Applications  will  be  subjected  to  formal 
merit  review  and  will  be  evaluated 
against  the  following  criteria,  which  are 
listed  in  descending  order  of  importance 
as  set  forth  in  10  CFR  Part  605: 

1.  Scientific  and/or  technical  merit  of 
the  project; 

2.  Appropriateness  of  the  proposed 
method  or  approach; 

3.  Competency  of  applicant's 
personnel  and  adequacy  of  proposed 
resources;  and 

4.  Reasonableness  and 
appropriateness  of  the  proposed  budget 

General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluations  and  selection  processes,  and 
other  policies  and  procedures  are 
cont£uned  in  the  Application  Guide  for 
the  Office  of  Energy  Research  Financial 
Assistance  Program  and  10  CFR  Part  605 
which  is  available  on  the  World  Wide 


W^  at:  http://www.er.doe.gov/ 
productionygrants/grants.html 

(The  Catalog  Of  Federal  Domestic  Assistance 
Number  for  this  piogrun  is  81.049.  and  the 
solicitation  control  number  is  ERFAP 10  CFR 
Part  605) 

Issued  in  Washington.  DC  on  Dacember  1 

1997. 

John  Rodney  dark. 

Associate  Director  for  Resource  htonagement. 

Office  of  Energy  Research. 

(FR  Doc.  97-32642  Filed  12-12-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

(Doetot  Na  CP96-106-600I 

Northern  Natural  Qas  Company;  Notica 
of  floquast  Undar  Blankat 
Authorization 


December  9. 1997. 

Take  notice  that  on  December  1 ,  1997, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000.  filed  in 
Docket  No.  CP96-106-000  a  request 
pursuant  to  Sections  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.216)  for    > 
authorization  to  abandon  a  sioall 
volume  measurement  station  (farm  tap) 
located  in  Dodge  County,  Minnesota, 
under  Northern's  blanket  certificate 
issued  in  Docket  No.  CP82-401-O00 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  it  is  in  the 
process  of  replacing  its  Dodge  Center 
Branchline.  Northern  states  that  it  has 
negotiated  with  the  two  landowners 
along  the  route  of  the  original  pipeline 
regarding  service  lines  to  reconnect  farm 
tap  facilities.  One  of  the  farm  tap  users 
elected  to  reconnect  their  service  line  to 
Northern  and  will  continue  to  receive 
service  from  their  local  distribution 
company  (LDC).  The  other  farm  tap  user 
(City  of  Dodge  Center)  elected  to 
disconnect  from  Northern  and  has 
connected  their  service  line  directiy  to 
the  LDC.  As  a  result.  Northern  is 
requesting  authority  to  abandon  the  City 
of  Dodge  Center  fann  tap  facility. 

Northern  states  that  the  proposed 
activity  is  not  prohibited  by  its  existing 
tariff  and  that  it  has  sufficient  capacity 
to  accommodate  the  proposed  changes 
without  detriment  or  disadvantage  to 
Northern's  othw  customers. 
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Any  penon  or  th«  Commission't  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 

file  pursiiant  to  Rule  214  of  the         

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efCective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Loia  D.  CasWU. 
Secretary. 

IFR  Doc.  97-32595  Filed  12-12-97;  8:45  am) 
I  COM  snT-at-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisakm 

(Doctiat  No.  CP9e-1 10-000| 

Northern  Natural  Oaa  Company;  Notice 
of  Application  for  Abandonment  by 
Sele 

DacemboT  9, 1997. 

Take  notice  that  on  December  2. 1007, 
Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street. 
Omaha.  Nebraska  68124-1000.  filed  in 
Docket  No.  CP08-1 10-000,  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NCA).  as  amended, 
and  Sections  157.7  and  157.18  of  the 
Commission's  Regulations  requesting 
permission  and  approval  to  abandon  by 
sale  to  Samedan  Oil  Corporation 
(Samedan),  certain  non-contiguous 
pipeline  facilities,  with  appurtenances, 
which  are  known  as  the  Grand  Isle  83 
and  the  Grand  Isle  83  Compressor  (GI  83 
facilities)  and  located  in  the  Grand  Isle 
Area,  Offshore  Louisiana.  Northern  also 
laquMti  approval  to  abandon  certain 
servtees,  ail  as  more  fully  set  forth  in  the 
application  which  Is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  its  role  in  the 
marketplace  has  changed  from  a 
merchant  of  natural  gas  to  a  transporter 
of  natural  gas  and  that  the  GI  83 
Cacilities  are  non-contiguous  to  its 
traditional  transmission  pipeline  system 
and  are  no  longer  needed  by  Northern. 
Northern  further  sutes  that  the  GI  83 
facilities,  which  are  owned  by  Northern 
and  operated  by  Trunkline  Gas 


Company  (Tnmkline),  were  declared 
non-jurisdictional  gathering  facilities 
pursuant  to  an  order  issued  February  13, 
1005  in  Trunkline's  Docket  No.  CP02- 
408-005.  Northern  proposes  to  transfer 
the  GI  83  facilities  to  Samedan  who  will 
assume  all  currant  and  future  service 
obligations,  end  operational  and 
economic  responsibilities  for  these 
facilities. 

Northern  states  that  it  entered  into  a 
Transportation  and  Sales  Agreement 
dated  October  30, 1080.  as  amended. 
(X-00  Agreement),  with  Panhandle 
Eastern  Pipeline  Company  (Panhandle) 
and  Trunkline.  which  provides  for  the 
transportation  of  Northern's  Grand  isle 
Block  83  gas  and.  as  partial 
consideration  of  such  transport  service. 
Panhandle  had  the  option  to  purchase 
up  to  20  percent  of  such  gas.  The 
Commission  granted  a  certificate  to 
Northern  authorizing  the  sale  of  natural 
gas  to  Panhandle  in  a  July  31. 1081 
order  in  Docket  No.  CP81-256.  Northern 
states  that  it  filed  the  X-00  Agreement 
as  Rate  Schedule  X-00  in  ito  FERC  Gas 
Tariff,  Original  Volume  No.  2.  Northern 
aaeks  abandonment,  in  this  instant 
proceeding,  for  the  X-90  Agreement 
which  was  authorized  in  DocJiet  No. 
CF81-256.  Northern  sUtes  that  it  has 
entered  into  an  Assignment  and  Bill  of 
Sale  Agreement  (Agreement)  with 
Samedan  dated  October  23.  1997 
covering  the  sale  of  the  GI  83  facilities, 
which  will  be  transfiBrred  to  Samedan 
pursuant  to  the  Agreement. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  30.  1907.  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  reouirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  All  protesU  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 


filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  moticm 
for  leave  to  intervene  is  timely  filled,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  to 
be  represented  at  the  hearing. 
LoiaaCaakeil. 
Secretary 

(FR  Doc.  97-32596  Filed  12-12-07;  8:45  am) 
oooc  sTir-at-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conunlaaion 


CProlaci  No.  21(KM»7] 

Callfomia  Department  of  Water 
Reaourcea;  Notice  of  Avaiiabinty  of 
Hnal  Environmental  Aaaeeement 

Decemlier  9. 1997. 

A  final  environmental  assessment 
(FEA)  is  available  for  public  review.  The 
FEA  was  prepared  for  California 
Department  of  Water  Resources' 
(licensee)  application  to  expand  the 
Feather  River  Fish  Hatchery. 

In  summary,  the  FEA  examines  the 
environmental  impacts  of  three 
alternatives  for  expanding  the  hatchery: 
(1)  licensee's  proposed  action:  600  feet 
of  new  raceways  with  hatching  and 
incubation  facilities;  (2)  proposed 
alternative:  1,600  feet  of  raceways;  and 
(3)  no-action.  These  alternatives  are 
described  in  detail  on  pages  two  and 
three  of  the  FEA. 

The  FEA  recommends  the  licensee 
construct  600  feet  of  new  raceways  at 
the  Feather  River  Fish  Hatchery  in 
accordance  with  licensee's  proposed 
action  alternative.  The  FEA  concludes 
that  implementation  of  this  alternative 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment 

This  FEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing  (OHL). 
Copies  of  the  FEA  can  be  obtained  by 
contacting  the  Commission's  Public 
Reference  Room  at  (202)  208-1371. 
LatoaCMhail. 
Secretary. 
IFR  Doc  97-32594  Filed  12-12-97:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleaion 

{Docket  Na  CP97-755-000] 

Northern  Natural  Gaa  Company;  Notice 
of  Intent  To  Prepare  an  Environmental 
Aaaeaament  for  ttie  Propoeed  E-Une 
Stitch  Protect  and  Requeat  for 
Commenta  en  Environmental  iaauea 

December  9. 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  about 
25  miles  of  36-iBch-diameter  pipeline 
loop  and  abandonment  of  eleven  1,600" 
horsepower  (HP)  compressor  units 
proposed  in  the  E-Line  Stitch  Project* 
This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

Summary  of  die  Propoeed  Project 

Nwthem  Natural  Gas  Company 
(Northern)  proposes  to  replace  the 
capacity  of  the  11  compressor  units  to 
be  abandoned  by  installing  the  two 
segments  of  loop.  There  would  b^  no 
increase  in  the  capacity  of  Northern's 
system  as  a  result  of  this  proposal. 
Northern  seeks  authority  to  construct 
and  operate: 

•  About  11  miles  of  36-inch- 
diameter  loop  between  the  Mullinville 
and  Macksville  Compressor  Stations  in 
Edwards  and  Pawnee  Counties.  Kansas; 

•  About  14  miles  of  36-inch- 
diameter  loop  between  the  Macksville 
and  Bushton  Compressor  Stations  in 
Barton  and  Rice  Counties,  Kansas;  and 

•  Abandonment  of  eleven  1 ,600  HP 
compressor  units  at  the  Bushton 
Compressor  Station  in  Rice  County. 
Kansas. 

No  nonjurisdictional  bcilities  would 
be  constructed  as  a  result  of  this 
proposal. 

The  location  of  the  project  facilities  is 
shown  in  appendix  1.' 


*  h4ortheni  NatuMl  Gw  Company's  tpplicatioa 
WM  filed  with  the  CommiMioo  under  Section  7  of 
the  Natural  Gea  Act  and  Part  157  of  the 
Commiasion'*  regulatiofu. 

'The  appendicaa  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  RagiatBr.  Copies  are 
available  from  the  Commiasion 's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street, 
NX.,  Washington,  D.C.  2M26.  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
thoee  raoeiving  this  notice  in  the  mail. 


Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  347.6  acres  of  land, 
including  a  100-foot- wide  construction 
right-of-way,  additional  temporary  work 
spaces,  and  a  staging  area.  Following 
construction,  only  about  1.5  acres 
would  become  new  permanent  right-of- 
way  where  the  loops  deviate  from  the 
existing  rights-of-way  to  cross  two 
streams.  All  of  the  right-of-way  would 
be  restored  and  allowed  to  revert  to  its 
former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  frtim  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  ere  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss,  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  imder  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  and 
wetlands. 

•  Vegetation  and  wildlifiB. 

•  Land  use. 

•  Cultural  resources. 

•  Air  quality  and  noise. 

•  Endangered  and  threatened 
species. 

•  Public  safety.   . 

•  Hazardous  waste. 
We  will  also  evaluate  possible 

alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations'  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
publishcrd  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 


the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Currently  Identified  EnTironmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Northern.  This  preUminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Xrossing  of  5  perennial 
wateroodies. 

•  Impact  on  cultivated  croplands. 

Public  Participatioa 

You  can  make  a  difBsrence  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  (Hoject 
You  should  focus  on  the  potential 
environmental  effects  of  Uie  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  yoiu'  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properiy  recorded: 

•  Send  two  copies  of  your  letter  to: 
Lois  Cashell,  Secretary.  Federal  Energy 
Regul^ory  Commission,  888  First  St, 
NX..  Room  lA,  Washington,  DC  20426; 

•  Label  tme  copy  of  the  comments 
ibrthe  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.2; 

•  Reference  Docket  No.  CP97-755- 
000;  and 

•  Mail  3rotu  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  January  8. 1998. 

ff  you  are  interested  in  obtaining 
prooBdural  information  pieese  writs  to 
the  Secietaiy  of  the  Commission. 


In  addition  to  involvement  in  the  EA 
scoping  process,  3rou  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor." 
Among  other  things,  intervenon  have 
the  right  to  receive  copies  of  case- 
related  Commission  dociuients  and 
filings  by  other  iutervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties,  ff  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  PnK»dure  (18  CFR 
385.214)  (see  appendix  2). 
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The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  §  385.214(bK3). 
why  this  time  limitation  should  be 
waived.  Environmental  issues  have  been 
viewed  as  good  cause  for  late 
intervention. 

You  do  not  need  intervenor  status  to 
have  your  comments  considered. 
Leto  g  CmIwII, 
Secretary. 

|FR  Doc.  97-32625  Filed  12-12-97:  8:45  am) 
■RJJNO  COM  SMT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

Notice;  Sunshine  Act  Meeting 

December  10. 1997. 
The  following  notice  of  meeting  is 

published  pursuant  to  Section  3(A)  of 

the  government  in  the  Sunshine  Act 

(Pub.  L.  No.  94-409),  5  U.S.C.  552B: 
Agency  Holding  Meeting:  Federal 

Energy  Regulatory  Commission. 
Date  ana  Time:  December  17, 1997. 

10  a.m. 
Place:  Room  2C.  888  First  Street  NE.. 

Washington,  DC  20426. 
Status:  Open- 
Matters  To  Be  Considered:  Agenda. 

*  Note— Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

Contact  Person  for  more  information: 
Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  20a-1627. 

This  IS  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  Agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Conaanl  Agenda — Hydro 

687th  h4eeting— December  17.  1997 

Regular  Meeting:  10  a.m. 

CAH-1. 
DOCKETS  P-11547, 001,  SUMMIT 

HYDROPOWER.  INC. 
OTHER#S  P-11501,  001.  PUTNAM 
HYDROPOWER.  INC. 
CAH-2. 
DOCKETS  P-2459.  044.  WEST  PENN 

POWER  COMPANY 
OTHERtS  P-2459,  056,  WEST  PENN 
POWER  COMPANY 
CAH-3. 
DOCKETf  P-2114. 080,  PUBLIC  UTILITY 
DISTRICT  NO.  2  OF  GRANT  COUNTY, 
WASHINGTON 
CAH-4. 


DOCKETf  P-2145. 030,  PUBLIC  UTIUTY 
DISTRICT  NO.  1  OF  CHELAN  COUNTY, 
WASHINGTON 
CAH-5. 
DOCKETS  P-18S1. 013,  SWIFT  CREEK 
POWER  COMPANY,  INC 
CAH-6. 
DOCKETi  P-2494. 002,  PUGET  SOUND 
ENERGY,  INC. 

CoMent  AgeiMla    ITIwIik 

CAE-1. 

DOCKETS  ER-98-380.  000.  HORIZON 
ENERGY  COMPANY 
CAE-2. 

DOCKETS  ER-e8-486.  000,  PIX;ET 
SOUND  ENERGY,  INC 
CAE-3. 

DOCKETf  EC96-19,  006,  PACIFIC  GAS  & 
ELECTRIC  COMPANY.  SAN  DIEGO  GAS 
ft  ELECTRIC  COMPANY  AND 
SOUTHERN  CAUFORNL\  EDISON 
COMPANY 

OTHERi  EC96-19.  008.  PACIFIC  GAS  ft 
ELECTRIC  COMPANY,  SAN  DIEGO  GAS 
ft  ELECTRIC  COMPANY  AND 
SOUTHERN  CALIFORNIA  EDISON 
COMPANY 

EC96-19.  Oil,  PACIFIC  GAS  ft  ELECTRIC 
COMPANY,  SAN  DIEGO  GAS  ft 
ELECTRIC  COMPANY  AND  SOUTHERN 
CAUFORNIA  EDISON  COMPANY 

ER96-1663.  007.  PACIFIC  GAS  ft 
ELECTRIC  COMPANY.  SAN  DIEGO  GAS 
ft  ELECTRIC  COMPANY  AND 
SOUTHERN  CALIFORNL\  EDISON 
COMPANY 

ER96-1863.  0O9.  PACinC  GAS  ft 
ELECTRIC  COMPANY.  SAN  DIEGO  GAS 
ft  ELECTRIC  COMPANY  AND 
SOUTHERN  CALIFORNIA  EDISON 
COMPANY 

ER96-1663.011,  PACIFIC  GAS  ft 

ELECTRIC  COMPANY.  SAN  DIEGO  GAS 
ft  ELECTRIC  COMPANY  AND 
SOUTHERN  CAUFORNIA  EDISON 
COMPANY 

ER9e-1663,  012,  PACIFIC  GAS  ft 
ELECTRIC  COMPANY.  SAN  DIEGO  GAS 
ft  ELECTRIC  COMPANY  AND 
SOUTHERN  CALIFORNL^  EDISON 
COMPANY 
CAE-4. 

DOCKETf  ER98-51 1 .  000.  OKLAHOMA 
GAS  AND  ELECTRIC  COMPANY 
CAE-5. 

DOCKETf  ER98-411,  000,  WOLVERINE 
POWER  SUPPLY  COOPERATIVE.  INC. 

OTHERfS  ER9&-413.  000.  WOLVERINE 
POWER  SUPPLY  COOPERATIVE,  INC 

ER98-493.  000.  WOLVERINE  POWER 
SUPPLY  COOPERATIVE.  INC. 

ER98-494,  000.  WOLVERINE  POWER 
SUPPLY  COOPERATIVE.  INC. 

ER98-539.  000.  WOLVERINE  POWER 
SUPPLY  COOPERATIVE.  INC. 

OA98-4.  000.  WOLVERINE  POWER 
SUPPLY  COOPERATIVE,  INC. 
CAE-6. 

OMITTED 
CAE-7. 

DOCKETf  ER98-445,  000,  NORTHERN/ 
AES  ENERGY  LLC 
CAE-8. 

DOCKETf  ER98~«59,  000,  BANGOR 
ENERGY  RESALE,  INC. 
CAE-9. 


DOCKETf  ER98-522,  000,  BOSTON 
EDISON  COMPANY 
CAE-10. 

OMITTEO 
CAE-11. 

DOCKETf  ER98-449.  000,  OOM/ENERGY 
MARKETING,  INC 
CAE-12. 

DOCKETf  ER98-483,  000,  BANGOR 
HYDRO-ELECTRIC  COMPANY 
CAE-1 3. 

DOCKETf  ER98-466,  000,  NEW  ENGLAND 
POWER  COMPANY 

c:ae-i4. 

DOCKETf  ER98-500,  000,  GPU 

ADVANCED  RESOURCES,  INC 
CAE-15. 

DOCKETf  ER98-523.  000,  CINERGY 

SERVICES.  INC 
CAE-16. 
DOCKETf  ER9&-21 1 ,  000.  CALIFORNIA 

INDEPENDENT  SYSTEM  OPERATOR 

CORPORATION 
OTHERfS  ER98-210.  000.  CALIFORNIA 

POWER  EXCHANGE  CORPORATION 
ER98-462.  000.  SOUTHERN  CAUFORNLV 

EDISON  COMPANY 
ER98-556. 000.  PACIFIC  GAS  ft  ELECTRIC 

COMPANY 
ER98-557.  000.  PACIFIC  GAS  ft  ELECTRIC 

COMPANY 
CAE-1 7. 
'  DOCKETf  EC96-19, 007,  PACIFIC  GAS 

AND  ELECTRIC  COMPANY.  SAN 

DIEGO  GAS  ft  ELECTRIC  COMPANY 

AND  SOUTHERN  CALIFORNIA  EDISON 

COMPANY 
OTHERf  ER96-1663.  0O8.  PACIFIC  GAS 

AND  ELECTRIC  COMPANY.  SAN 

DIEGO  GAS  ft  ELECTRIC  COMPANY 

AND  SOUTHERN  CALIFORNIA  EDISON 

COMPANY 
ER98-441.  000.  SOUTHERN  CALIFORNIA 

EDISON  COMPANY 
ER98-495.  000.  PACIFIC  GAS  AND 

ELECTRIC  COMPANY 
ER98-496,  000.  SAN  DIEGO  GAS  ft 

ELECTRIC  COMPANY 
CAE-1 8. 
DOCKETf  ER98-12. 000.  SIERRA  PACIFIC 

POWER  COMPANY 
CAE-19. 

DOCKETf  ER98-270,  000, 

CONSOLIDATED  EDISON  COMPANY 

OF  NEW  YORK,  INC 
CAE-20. 
DOCKETf  ER98-393.  000,  WASHINGTON 

WATER  POWER  COMPANY 
CAE-21. 

DOCKETf  ER97-2800, 000,  MONTAUP 

ELECTRIC  COMPANY 
OTHERf  ER97-2338.  000.  MONTAUP 

ELECTRIC  COMPANY 
ER97-3127.  000,  MONTAUP  ELECTRIC 

COMPANY 
CAE-22. 

DOCKETf  ER97-2358.  000,  PACIFIC  GAS 

AND  ELECTRIC  COMPANY 
OTHERf  ER97-2355.  000.  SOUTHERN 

CALIFORNL\  EDISON  COMPANY 
ER97-2364.  000.  SAN  DIEGO  GAS  ft 

ELECTRIC  COMPANY 
ER97-4235,  000.  SAN  DIEGO  GAS  ft 

ELECTRIC  COMPANY 
ER98-t97.  000.  SAN  DIEGO  GAS  ft 

ELECTRIC  COMPANY 
CAE-23. 
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DOCKETf  ER97-3435. 000.  CENTRAL 
VERMONT  PUBLIC  SERVICE 
OORPC»ATION 
CAE-24. 

OMITTED 
CAB-25. 
•     DOCKET*  ER97-14. 000.  SOUTH 
CAROLINA  ELECTRIC  ft  GAS 
COMPANY 
OTHERf  ER97-140, 001 .  SOUTH 
CAROLINA  ELECTRIC  ft  GAS 
COMPANY 
CAE-26. 
DOCKET*  ER96-334.  000.  MONTANA 

POWER  COMPANY 
OTHER*  ERg6-334. 001,  MONTANA 

POWER  COMPANY 
OA96-19e.  000.  MONTANA  POWER 
COMPANY 
CAB-27. 
DOCKET*  TX97-7, 000.  MISSOURI  BASIN 
MUNICIPAL  POWER  AGENCY  V. 
WESTERN  AREA  POWER 
ADMINISTRATION  OF  THE  UNITED 
STATES  DEPARTMENT  OF  ENERGY 
CAE-28. 
DOCKET*  EC97-53. 000.  PORTLAND 
(XNERAL  ELECTRIC  CCN^ANY 
CAE-29. 
DOCKET*  ER97-2379,  001,  MINNESOTA 
POWER  AND  UGHT  COMPANY 
CAE-30. 
DOCKET*  ER9S-181. 005,  FLORIDA 
POWER  ft  UGHT  COMPANY 
CAE-31. 

OMITTED 
CAE-32. 

DOCKET*  ER96-2817. 002.  MONTAUP 
ELECTRIC  COMPANY 
CAE-33. 
DOCKET*  ER97-3200, 002.  MONTAUP 
ELECTRIC  COMPANY 
CAE-34. 
DOCKET*  ER97-9e4.  001.  CONSUMERS 
ENERGY  COMPANY 
CAE-35. 

DOCKET*  ER97-3576,  001, 
SOUTHWESTERN  PUBLIC  SERVICE 
COMPANY 
CAE-36. 

OMITTED 
CAE-37. 
DOCKET  *  NI97-13.  000.  ORLANDO 
UnUTIES  COMMISSION 
CAE-38. 

OMITTED 
CA&-39. 

DOCKET*  EL97-60,  000,  DELMARVA 
POWER  ft  UGHT  COMPANY 
CA&-I0. 
DOCKET*  NI97-14,  000,  EAST 

KENTUCKY  POWER  COOPERATIVE. 
INC 
CAE-41. 

DOCKETf  OA97-128,  000.  ILLINOIS 

POWER  COMPANY 
OTHER»S  OA97-216,  000,  WISCONSIN 

ELECTRIC  POWER  COMPANY 
OA97-278.  000,  NEW  YORK  STATE 
ELECTRIC  ft  GAS  CORPORATION 
OA-97. 00284, 000,  NORTHEAST 
UTILITIES  SERVICE  COMPANY, 
CONNECTICUT  UGHT  ft  POWER 
COMPANY  AND  HOLYOKE  WATER 
POWER  COMPANY.  ET  AL. 
OA97-313,  000,  MIDAMERICAN  ENERGY 
COMPANY 
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OAe7-«ll.  000.  PAOFICORP 
OAg7-442. 000.  NCHITHEAST  UTIUTIES 
^RVKX  COMPANY.  OWINECncUT 
UGHT  ft  POWER  CC»ifPANY  AND 
HOLYOKE  WATSt  POWER  COMPANY. 
ETAL. 
OA97-e30. 000.  NC«THEAST  UnUTIES 
SERVKX  COMPANY.  COtfNBCnCUT 
UGOr  ft  POWER  COMPANY  AND 
HOLYOKE  WATER  POWER  COMPANY. 
ETAL. 
CAE-42. 
DOCKET*  OA97-117,  000,  ALLEGHENY 
POWER  SERVICE  CORPORATION. 
MONONGAHELA  POWER  COMPANY. 
THE  POTOMAC  EDISON  COMPANY 
AND  WEST  PENN  POWER  COMPANY 
OTHERS*S  OA97-125.  000.  CENTRAL 
HUDSON  GAS  ft  ELECTRIC 
CORPORATION 
0A97-158.  000.  NL\GARA  MOHAWK 

POWER  CORPORATION 
OA97-430,  000,  EL  PASO  ELECTRIC 

COMPANY 
OAg7-434,  000,  CONSUMERS  ENERGY 

COMPANY 
OA97-445,  000.  SOUTHHIN  CALIFORNIA 

EDISON  COMPANY 
OA97-449.  000,  PUGET  SOUND  ENERGY. 
BMC 
CAE-43. 
DOCKET*  OA97-408, 000.  AMERICAN 
ELECTRIC  POWER  SERVICE 
CORPORATION  APPALAC3IIAN 
POWER  COMPANY  AND  COLUMBUS 
SOUTHERN  POWER  OCH^ANY,  ET  AL. 
OTHER*S  OA97-27g,  000, 
OWSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC 
OA97-431,  000,  BOSTON  EDISON 

COMPANY 
OA97-459,  000,  COMMONWEALTH 
EDISON  COMPANY  AND 
CC»«MONWEALTH  EDISON  COMPANY 
OF  INDL\NA,  INC 

Consent  Agenda    Gas  and  OM 
CAG-1. 
DOCKET*  RP97-346.  Oil.  EQUTTRANS. 
LJ>. 
CAG-2. 
DOCKET*  RP98-41. 000,  KOCH 

GATEWAY  PIPELINE  COMPANY 
OTHER*S  RP98-41,  001,  KOCH 
GATEWAY  PIPELINE  COMPANY 
CAG-3. 

DOCKET*  RP98-58,  000. 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-4. 
DOCKET*  GT98-6. 000.  NORTHWEST 
PIPELINE  CORPORATION 
CAG-5. 

DOCKET*  RP95-242,  Oil.  NATURAL  GAS 

PIPELINE  COMPANY  OF  AMERICA 
OTHER*S  RP95-326,  012,  NATURAL  GAS 
PIPEUNE  COMPANY  OF  AMERICA 
CAG-6. 
DOCKET*  RP97-20,  Oil.  EL  PASO 
NATURAL  GAS  COMPANY 
CAG-7. 

DOCKET*  RP97-275. 009,  NORTHERN 

NATURAL  GAS  COMPANY 
OTHERfS  RP97-275,  010,  NORTHERN 

NATURAL  GAS  COMPANY 
CAG-8. 


DOCKET*  RP98-^.  000.  NORTHWEST 
ALASKAN  PIPELINE  COMPANY 
CAG-9. 
DOCKET*  RP98-5S.  000. 

TRANSWESTWN  PIPELWB  COMPANY 
CAG-10. 

OMITTED 
CAG-11. 
DOCKET*  PR96-11, 000.  LEE  8  STORAGE 

PARTNERSHIP 
OTHERfS  PR96-11. 001.  LEE  8  STORAGE 
PARTNERSHIP 
CAG-12. 
DOCKET*  PR97-5, 000,  HUMBLE  GAS 

nPELINE  COMPANY 
OTHER*S  PR97-5, 001.  HUMBLE  GAS 
PIPELINE  COMPANY 
CAG-13. 
DOCKET*  PR97-12. 000.  L(»ktAK 

CM^RATING  COMPANY 
OTHERfS  PR97-12. 001,  LOMAK 
CX'ERATING  COMPANY 
CAG-14. 
DOCKET*  RP98-275.  003,  TENI<ffiSSEE 
GAS  PIPELINE  COMPANY 
CAG-IS. 
DOCKET*  RP97-344, 002,  TEXAS  GAS 

TRANSMISSK)N  CORPORATION 
OTHER*S  RPg7-344. 003,  TEXAS  GAS 
TRANSMISSION  CORPORATKH4 
CAG-16. 
DOCKET*  RP97-406,  000,  CNG 
TRANSM1SSK»4  CORPORATION 
CAG-17. 

DOCKET*  RP97-420,  000,  SOUTHERN 
NATimAL  GAS  COMPANY 
CAG-18. 
DOCKET*  RPg6-329, 002,  NORAM  GAS 
TRANSMISSION  COMPANY 
CAG-19. 
DOCKET*  RP95-191, 000,  WILLISTON 
BASIN  INTERSTATE  PIPELINE 
CC»4PANY 
CAG-20. 
DOCKET*  RP97-469,  002,  NATURAL  GAS 
PIPELINE  COMPANY  CM^  AMERICA 
CAG-21. 
DOCKET*  TM97-3-2S,  001,  MISSISSUTI 

RIVER  TRANSMISSION  CORPORATRM 
OTHER*S  RP97-233,  000,  MISSISSIPPI 

RIVER  TRANSMISSION  CORPORATION 
TM97-3-25,  000,  MISSISSIPPI  RIVER 

TRANSMISSION  CORPORATION 
TM97-3-25.  002,  MISSISSIPPI  RIVER 
TRANSMISSION  CORPORATION 
CAG-22. 
DOCKETf  RP97-1.  013,  NATIONAL  FUEL 
GAS  SUPPLY  CORPORATION 
CAG-23. 
DOCKETf  PR97-6,  000,  LOUISIANA 

INTRASTATE  GAS  COMPANY,  L.L.C 
OnrHER*S  PR97-6.  001,  LOUISL\NA 
INTRASTATE  GAS  COMPANY,  L.L.C 
CAG-24. 
DOCKET*  RP97-373,  004,  KOCH 
GATEWAY  PIPELINE  CCH^ANY 
CAG-25. 
DOCKETf  RP97-331.  004.  DECATUR 
UTIUTIES  AND  CITY  OF  DECATUR. 
ALABAMA.  ETAL  V.  MIDCOAST 
INTERSTATE  TRANSMISSION,  INC. 
OTHERfS  RP97-514, 001,  HUNTSVILLE 
-UTIUTIES,  CITY  OF  HUNTSVILLE. 
ALABAMA  V.  MIDCOAST 
INTERSTATE  TRAN^OSSION,  INC 
CAG-26. 
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DOCKET*  RP»7-34e.  007.  EQUITRANS. 

LP. 
OTHER»S  RP93-187.  014.  EQUITRANS. 

LP. 
RP97-346.  006.  EQUITRANS.  LP. 
RP«7-346,  DIG.  EQUITRANS.  LP. 
TM97-3-24.  002.  EQUITRANS.  LP. 
TM97-3-24.  003.  EQUITRANS.  LP. 
CAG-27. 
DOCKETt  OR96-2.  001.  TEXACO 
REFINING  AND  MARKETING.  INC  V. 
SFPP.  LP. 
OTHERIS  OR96-10.  001,  ARCO 

PRODUCTS  COMPANY  V.  SFPP.  LP. 
OR96-17.  001.  ULTRAMAR.  INC  V.  SFPP. 
LP. 
CAG-28.  OMITTED 
CAG-29. 
DOCKET*  RP96-147. 002,  EQUITRANS, 
LP. 
CAG-30. 

DOCKET*  RP97-437,  000,  WILLIAMS 
NATURAL  GAS  COMPANY  AND 
MISSOURI  GAS  ENERGY.  A  DIVISION 
OF  SOUTHERN  UNION  COMPANY 
OTHER*S  RP9S-303.  005.  WILUAMS 

NATURAL  GAS  COMPANY 
RP97-532,  000.  MISSOURI  GAS  ENERGY. 
A  DIVISION  OF  SOUTHERN  UNION 
COMPANY  V.  WILUAMS  NATURAL 
GAS  COMPANY 
CAG-31. 

DOCKET*  MG96-13,  005.  K  N 
INTERSTATE  GAS  TRANSMISSION 
COMPANY 
CAG-32. 
DOCKET*  MG9&-14.  002.  K  N 

WATTENBURG  TRANSMISSION.  LLC. 
OTHER*S  MT98-3.  000.  K  N 
WATTENBERG  TRANSMISSION.  LLC. 
CAG-33. 
DOCKET*  CP96-164,  001.  TENNESSEE 

GAS  PIPELINE  COMPANY 
OTHER*S  CP96-254.  001.  DISTRIGAS  OF 
MASSACHUSETTS  CORPORATION 
CAG-34. 
DOCKET*  CP96-551.  001.  MIDAMERICAN 
ENERGY  COMPANY 
CAG-35. 

OMITTED 
CAG-36. 

DOCKET*  CP97-561.  000.  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-37. 

DOCKET*  CP97-623.  000,  NATURAL  GAS 
PIPELINE  COMPANY  OF  AMERICA 
CAG-38. 
DOCKET*  CP97-264, 000,  NORTHERN 
BORDER  PIPELINE  COMPANY 
CAG-39. 

DOCKET*  CP97-708.  000.  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-40. 

OMITTED 
CAG-41. 

DOCKET*  CP97-174.  000.  DUKE  ENERGY 

FIELD  SERVICES.  INC. 
OTHER*S  CP97-173.  000.  TRUNKUNE 
GAS  COMPANY 
CAG-(2. 
DOCKET*  CP96-583.  001.  MIDCON 
TEXAS  PIPEUNE  OPERATOR.  INC. 
CAG-43. 

DOCKET*  CP97-667.  000.  EL  PASO 
NATURAL  GAS  COMPANY 
CAG-44. 


DOCKET*  CP97-256.  001.  K  N 
WATTENBERG  TRANSMISSION 
LIMITED  UABILITY  COMPANY 

Hydro  Agmda 

H-1. 
RESERVED 

Elsctric  Agmida 

E-1. 
RESERVED 

Oil  and  Gas  Aganda 

I.  PIPEUNE  RATE  MATTERS 

PR-liV 

OMITTED 

PR-lB^ 

OMITTED 
PR-2. 
DOCKET*  OR8»-2.  007.  TRANS  ALASKA 

PIPEUNE  SYSTEM 
OTHER*S  IS89-7,  010  AMERADA  HESS 

PIPEUNE  CORPORATION 
IS89-7.  Oil,  AMERADA  HESS  PIPEUNE 

CORPORATION 
IS89-8.  010,  ARCO  PIPELINE  COMPANY 
IS8»-8,  Oil,  ARCO  PIPELINE  COMPANY 
IS89-g,  010,  BP  PIPELINE  (ALASKA),  INC. 
IS89-9.  Oil.  BP  PIPELINE  (ALASKA),  INC. 
IS89-10.  010,  EXXON,  PIPEUNE 

COMPANY 
IS89-10,  Oil,  EXXON  PIPELINE 

COMPANY 
IS89-11.  010,  MOBIL  ALASKA  PIPEUNE 

COMPANY 
IS89-11,  Oil,  MOBIL  ALASKA  PIPEUNE 

COMPANY 
IS89-12,  010,  PHILUPS  ALASKA 

PIPEUNE  CORPORATION 
IS89-1 2,  Oil,  PHILUPS  ALASKA 

PIPEUNE  CORPORATION 
IS89-13,  010.  UNOCAL  PIPEUNE 

COMPANY 
IS89-13.  on.  UNOCAL  PIPEUNE 

COMPANY. 
OR89-2,  010.  TRANS  ALASKA  PIPELINE 

SYSTEM  ORDER  ON  SETTLEMENT. 
II. 

PIPELINE  CERTIFICATE  MATTERS 
PC-1. 
RESERVED 

Lois  D.  Cadiell, 

Secretary. 

(FR  Doc.  97-32768  Filed  12-11-97;  11:20 

am) 

WLUNO  oooc  ariT-ai-^ 


DEPARTMENT  OF  ENERGY 

Notice  of  Issuance  of  Decisions  and 
Orders;  Office  of  Hearings  artd 
Appeals;  Week  of  September  22 
Ttirough  September  26, 1997 

During  the  week  of  September  22 
through  September  26. 1997,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
flled  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW,  Washington.  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Oflice  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  December  4. 1997. 
GaorgB  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  List  No.  52;  Week  of 
September  22  through  Sq>tember  26, 
1997 

Appeal 

William  H.  Payne,  9/26/97,  VFA-0329 
William  H.  Payne  flled  a  Freedom  of 
Information  Act  (FOIA)  Appeal 
requesting  that  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  POE)  grant  a  fee  waiver  for  his 
August  14, 1997  POLA  request.  In 
considering  the  Appeal,  the  DOE 
determined  that  Mr.  Payne's  fee  waiver 
Appeal  was  not  ripe  for  review.  Thus, 
the  DOE  dismissed  Mr.  Payne's  Appeal. 

Personnel  Security  Hearing 

Personnel  Security  Hearing  9/22/97, 
VSO-0154 
A  Hearing  Officer  of  the  Office  of 
Hearings  and  Appeals  issued  an  opinion 
concerning  the  continued  eligibility  of 
an  individual  for  access  authorization 
under  10  CFR  Part  710,  "Criteria  and 
Procedures  for  Determining  Eligibility 
for  Access  to  Classified  Matter  or 
Special  Nuclear  Material."  After 
considering  the  record  in  view  of  the 
standards  set  forth  in  Part  710,  the 
Hearing  Officer  found  that  the 
derogatory  information  presented  by  the 
DOE/AL  under  10  CFR  8  710.8(j) 
established  that  the  individual  sufliers 
from  the  disorder  of  alcohol  abuse.  The 
Hearing  Officer  also  found  that  this 
derogatory  information  had  not  been 
mitigated  by  sufficient  evidence  of 
rehabilitation  and  reformation. 
Accordingly,  the  Hearing  Officer 
concluded  that,  in  his  opinion,  the 
individual's  access  authorization  should 
not  be  restored. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
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the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
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Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Heart  L  Ranch  et  al  .... 
Mabel  Eiklebeny  et  al 


Dinniflsals 


The  following  submissions  were  dismissed. 


Nebraska  Asphalt  Paving  Company 


Name 


RK272-2008 
RK272-01828 


B/24/97 
9/26/97 


Case  No. 


RR272-2S3 


(FR  Doc.  97-32643  Filed  12-12-97;  8:45  am] 

MLLMQ  CODE  6480-01-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S035-1] 

Shrimp  virus  Woriohop 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Notice  of  meeting. 


SUMMARY:  This  document  announces  a 
workshop  sponsored  by  the  U.S. 
Environmental  Protection  Agency 
(EPA),  in  cooperation  with  the  Joint 
Subcommittee  on  Aquaculture  (JSA; 
OfBce  of  Science  and  Technology 
Policy).  The  JSA  includes         , 
representatives  from  Federal 
organizations  including  the  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Agriculture,  U.S.  Fish 
and  Wildlife  Service,  and  the  U.S. 
Environmental  Protection  Agency.  The 
purpose  of  the  workshop  is  to  develop 
a  qualitative  ecological  risk  assessment 
of  the  potential  impacts  of  shrimp 
viruses  on  cultured  shrimp  and  on  wild 
shrimp  populations  in  the  Gulf  of 
Mexico  and  southeastern  U.S.  Atlantic 
coastal  waters.  The  workshop  will  also 
develop  recommendations  for 
conducting  a  future,  more 
comprehensive  risk  assessment. 
DATES:  The  workshop  will  begin  on 
Wednesday,  January  7, 1998,  at  8:30 
a.m.  and  end  on  Thursday.  January  8, 
1998.  at  5  p.m.  Members  of  the  public 
may  attend  as  observers. 
ADDRESSES:  The  workshop  will  be  held 
at  the  Crystal  Gateway  Marriott  Hotel, 
1700  Jefferson  Davis  Highway, 
Arlington,  VA.  To  make  hotel 
reservations,  please  call  the  hotel 
directly  at  703-920-3230  by  December 
29. 1997.  Reference  the  EPA  shrimp 
virus  workshop  to  receive  the  group 
rate.  Eastern  Research  Group.  Inc. 


(ERG),  an  EPA  contractor,  is  providing 
logistical  support  for  the  workshop.  To 
attend  the  workshop  as  an  observer, 
register  by  calling  the  ERG  conference 
registration  Upe  at  (781)  674-7374  by 
December  31, 1997,  and  reference  the 
shrimp  virus  workshop.  There  is  no 
charge  for  attending  the  woricshop; 
however,  seating  is  limited. 

Background  information  provided  to 
workshop  panelists  includes  a 
document  containing  a  report  on  the 
shrimp  virus  problem  and  the  minutes 
of  several  public  meetings  at  which  the 
report  was  reviewed.  Printed  copies  will 
available  on  or  about  January  31, 1998. 
To  obtain  a  single  copy  of  this 
document,  interested  parties  should 
contact  the  Center  for  Environmental 
Research  Information,  U.S. 
Environmental  Protection  Agency,  26 
West  Martin  Luther  King  Drive, 
Cincinnati,  OH  45268,  Tel:  (513)  569- 
7562,  FAX:  (513)  569-7566.  Please 
provide  your  name  and  mailing  address, 
and  request  the  document  by  the  EPA 
number  (EPA/600/R-97/136)  and  tide. 
Minutes  of  the  Stakeholder  Meetings  on 
the  Report  of  the  JSA  Shrimp  Virus 
Work  Group.  In  addition,  portions  of 
this  report  are  available  on  the  internet, 
at  http://www.epa.gov/ncea/svra. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information,  contact  Dr. 
Thomas  Mcllwain,  Chairperson  of  the 
JSA  Shrimp  Virus  Work  Group,  National 
Marine  Fisheries  Service,  3209 
Frederick  Street.  Pascagoula,  MS  39567. 
(601)  762-4591.  For  workshop 
information,  contact  Dr.  Bill  van  der 
Schalie,  U.S.  Environmental  Protection 
Agency  (8623).  401  M  Street,  SW. 
Washington,  DC  20460,  Telephone  (202) 
260-4191;  FAX:  202-260-6370;  e-mail: 
vanderschal- 

ie.william@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Evidence 
suggests  that  exotic  shrimp  viruses  may 
be  inadvertenUy  introduced  into  U.S. 
coastal  regions.  If  established,  these 
introduced  viruses  have  the  potential  to 


infect  both  wild  shrimp  stocks  and 
shrimp  in  aquaculture.  To  address  this 
problem  the  JSA  has  been  developing  an 
ecological  risk  assessment.  In  support  of 
information  exchange  and  education, 
and  to  determine  any  necessary  course 
of  action  to  avert  the  introduction  of 
pathogenic  viruses,  the  JSA  tasked  a 
Federal  interagency  work  group  (Shrimp 
Virus  Work  Group;  SVWG)  with 
preparing  a  report  that  summarizes 
readily-available  risk-relevant 
information  on  shrimp  viruses  (see  62 
FR  31790-31791  (June  11. 1997)).  This 
SVWG  report  was  approved  by  the  JSA 
and  was  reviewed  at  several  stakeholder 
meetings  in  July  1997.  The  minutes  of 
these  meetings,  the  SVWG  report,  and 
additional  stakeholder  comments 
received  in  conjunction  with  the  release 
of  the  report  and  the  stakeholder 
meetings  are  the  starting  points  for  a 
peer-review  workshop  being  conducted 
under  contract  to  the  EPA's  National 
Center  for  Environmental  Assessment, 
in  cooperation  with  the  JSA.  The  goals 
of  this  workshop  are  to  develop  a 
qualitative  ecological  risk  assessment  of 
the  potential  impacts  of  shrimp  viruses 
on  cultured  shrimp  and  on  yvild  shrimp 
populations  in  the  Gulf  of  Mexico  and 
southeastern  U.S.  Atlantic  coastal 
waters  and  to  develop  recommendations 
for  conducting  a  future,  more 
comprehensive  risk  assessment 
Workshop  results  will  provide  one 
source  of  information  for  a  proposed 
JSA-sponsored  risk  management 
workshop  on  the  shrimp  virus  problem 
and  may  be  useful  in  supporting 
environmental  decisionmaking. 

Dated:  December  9, 1997. 

W^lliwm  H.  Farlaod, 

Director,  National  Center  for  Environmental 
Assessment. 

(FR  Doc.  97-32646  Fikd  12-12-47;  8:45  ami 
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FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

Sunshine  Act  Meeting 

AOENCY:  Farm  Credit  Administration. 
summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e){3)),  that 
the  lanuary  8.  1998  regular  meeting  of 
the  Farm  Credit  Administration  Board 
(Board)  will  not  be  held.  The  FCA  Board 
will  hold  a  special  meeting  at  9:00  a.m. 
on  Tuesday,  January  27,  1998.  An 
agenda  for  this  meeting  will  be 
published  at  a  later  date. 
FOR  FURTHER  INFORMAHON  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board.  (703)  883- 
4025,  TDD  (703)  883-4444. 

ADDRESSES:  Farm  Credit     ■ 
Administration,  1501  Farm  Credit  Drive. 
McLean,  Virginia  22102-5090. 

Dated:  December  11, 1997. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
|FR  Doc.  97-32790  Filed  12-11-97;  12:49 
pml 
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FEDERAL  ELECTION  COMMISSION 

[Notice  1W7-19] 

Privacy  Act;  Republication  and  Notice 
of  New  Routine  Uses  for  Disclosure 

AGENCY:  Federal  Election  Commission. 
ACTION:  Republication  and  Amendment 
of  System  of  Records  to  include  new 
routine  uses  for  disclosure  and  other 
administrative  changes. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(ll)).  the 
Federal  Election  Commission  is  issuing 
notice  of  our  intent  to  amend  the 
Systems  of  Records  entitled  Personnel 
Records  (FEC  5)  and  Payroll  Records 
(FEC  8)  to  include  additional  routine 
.uses.  In  addition,  other  systems  have 
been  revised  as  a  result  of  a  reevaluation 
of  the  manner  in  which  records  are 
maintained  by  the  Commission.  We 
invite  public  comment  on  this 
publication. 

DATES:  The  Commission  will  announce 
an  effective  date  once  the  comment 
period  expires. 

ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to:  Ms.  Tina  VanBrakle,  Privacy  Act 
Officer,  999  E  Street,  N.W.,  Washington. 
D.C.  20463,  by  close  of  business  on 
January  5, 1998.  All  comments  received 


will  be  available  for  public  inspection  at 
that  address. 

SUPPlfMENTARY  INFORMATION:  The 
primary  purpose  for  this  republication 
is  to  add  new  routine  uses  to  two 
Systems  of  Records  maintained  by  the 
FEC.  Other  minor  administrative 
changes  have  cdso  been  made. 

I.  (XSCUSSION  OF  PfK)f>OSED  AOOmONS  TO 
ROUTINE  USE. 

Pursuant  to  Pub.  L.  104-193,  the 
Personnel  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996. 
the  Federal  Election  Conunission  will 
disclose  data  from  its  Personnel  Records 
(FEC  5)  and  Payroll  (FEC  8)  Systems  of 
Records  to  the  Office  of  Child  Support 
Enforcement.  Administration  for 
Children  and  Families.  Department  of 
Health  and  Human  Services  for  use  in 
its  Federal  Parent  Locator  System 
(FPLS)  and  Federal  Tax  Offset  System, 
DHHS/OCSE  No.  09-9O-O074. 
Information  on  this  system  was  last 
published  at  61  FR  38754,  July  25, 1996. 

FPLS  is  a  computerized  network 
through  which  States  may  request 
location  information  from  Federal  and 
State  agencies  to  find  non-custodial 
parents  and/or  their  employers  for 
purposes  of  establishing  paternity  and 
securing  support. 

EffecUve  October  1.  1997.  the  FPLS 
was  enlarged  to  include  the  National 
Directory  of  New  Hires,  a  database 
containing  information  on  employees 
commencing  employment,  quarterly 
wage  data  on  private  and  public  sector 
employees,  and  information  on 
unemployment  compensation  benefits. 
Effective  October  1,  1998,  the  FPLS  will 
be  expanded  to  include  a  Federal  Case 
Registry.  The  Federal  Case  Registry  will 
contain  abstracts  on  all  participants 
involved  in  child  support  enforcement 
cases.  When  the  Federal  Case  Registry  is 
instituted,  its  files  will  be  matched  on 
an  ongoing  basis  against  the  files  in  the 
National  Directory  of  New  Hires  to 
determine  if  an  employee  is  a 
participant  in  a  child  support  case 
anywhere  in  the  country.  If  the  FPLS 
identifies  a  person  as  being  a  participant 
in  a  State  child  support  case,  that  State 
will  be  notified  of  the  participant's 
current  employer.  State  requests  to  the 
FPLS  for  location  information  will  also 
continue  to  be  processed  after  October 
1, 1998. 

The  data  to  be  disclosed  by  the 
Federal  Election  Commission  to  the 
FPLS  include:  employee  name,  social 
security  number,  address,  employer 
name,  employer  address  and  federal 
employer  identification  number. 

In  addition,  names  and  social  security 
numbers  submitted  by  the  Federal 
Election  Commission  to  the  FPLS  will 


be  disclosed  by  the  Office  of  Child 
Support  Enforcement  to  the  Social 
Security  Administration  for  verification 
to  ensure  that  the  social  security 
number  provided  is  correct. 

The  data  disclosed  by  the  Federal 
Election  Commission  to  the  FPLS  will 
also  be  disclosed  by  the  Office  of  Child 
Support  Enforcement  to  the  Secretary  of 
the  Treasury  for  use  in  verifying  claims 
for  the  advance  payment  of  the  earned 
income  tax  credit  or  to  verify  a  claim  of 
employment  on  a  tax  return. 

N.  COMPATIBIUTY  OF  PROPOSED  ROUTINE  USES. 

Use  of  the  data  collected  is  consistent 
with  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act 
(PRWORA)  of  1996  which  mandates  the 
establishment  of  new  resources  at  the 
federal  level  to  assist  state  child  support 
enforcement  agencies  in  establishing 
paternity;  establishing,  setting  the 
amount  of,  or  modifying  child  support 
obligations;  and  enforcing  child  support 
obligations. 

We  are  proposing  these  routine  uses 
in  accordance  with  the  Privacy  Act  (5 
U.S.C.  552a(b)(3)).  The  Privacy  Act 
permits  the  disclosure  of  information 
about  individuals  without  their  consent 
for  a  routine  use  where  the  information 
will  be  used  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
the  information  was  originally  collected. 
The  Office  of  Management  and  Budget 
has  indicated  that  a  "compatible"  use  is 
a  use  which  is  necessary  and  proper. 
See  OMB  Guidelines.  51  FR  18982. 
18985  (1986).  Since  the  proposed  uses 
of  the  data  are  required  by  Pub.  L.  104- 
193,  they  are  clearly  necessary  and 
proper  uses,  and  therefore  "compatible" 
uses  which  meet  Privacy  Act 
requirements. 

M.  EFFECT  OF  THE  PROPOSED  CHANGES  ON 

iNonnouALS. 

We  will  disclose  information  under 
these  proposed  routine  uses  only  as 
required  by  Pub.  L.  104-193  and  as 
permitted  by  the  Privacy  Act. 

Accordingly,  the  Proposed  Notice  of 
New  and/or  Revised  Systems  of 
Records,  dated  October  27, 1994,  has 
been  revised  and  reprinted  in  its 
entirety  as  follows: 

Dated:  December  9, 1997. 
John  WafTen  McGairy, 
Chairman. 
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FEC  1 

systbisname: 
Requests  for  advisory  opinions. 

SYSTEMS  LOCATKM: 

Federal  Election  Commission. 
Washington.  D.C  20463. 

CATEOORKS  OF  MOMOUALS  COVERED  BY  THE 

system: 

Individuals  who  have  submitted  a 
letter  to  the  FEC  that  qualifies  as  an 
advisory  opinion  request  under  FEC 
regulations. 

CATEOORKS  OF  RECORDS  M  THE  SYSTBN: 

Letters  requesting  advisory  opinions 
and  responses  thereto  from  the  FEC. 

AUTHORmr  FOR  MAMTDIANCE  OF  THE  SYSTEM: 
2  U.S.C.  437d(a)(7)  and  437f. 

IKMTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  mCLUOtNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Documents  maintained  for  historical 
purposes  and  for  use  as  precedent  in 
subsequent  requests  for  advisory 
opinions.  Commissioners  and  staff  use 
this  system  to  respond  to  requests  for 
opinions.  These  documents  are 
available  to  the  public  for  information 
and  so  that  interested  parties  may 
submit  comments  to  the  Commission. 

ROUTINE  USE  FOR  0ISCI.OSURE  TO  THE 
DEPARTMBIT  OF  JUSTICE  FOR  USE  W  UTIQATION: 
It  shall  be  a  routine  use  of  the  records 
in  this  system  of  r^ords  to  disclose 
them  to  the  Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  reports  by  the 
Departmeirt  of  Justice  is  deemed  by  the 
Federal  Election  Commission  to  be 
relevant  and  necessary  to  the  litigation 
provided,  however,  that  in  each  case  the 
agency  determines  that  disclosure  of  the 
records  to  the  Department  of  Justice  is 


a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
puirpose  for  which  the  records  were      ^ 
collected. 

ROUTINE  USE  FOR  AGENCY  DISCLOSURE  M 
UTIQATKM: 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency,  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  Federal  Election  Commission 
determines  that,  on  a  case-by-case  basis, 
use  of  such  records  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  the  agency  determines 
that  disclosure  of  the  records  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSSIG.  RETAMMQ.  AND 
DISPOSINQ  OR  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  and/or  microfilm,  on- 
line disk  storage,  and  electronic  data 
processing  system. 

RETRIEVABIUTY: 

Indexed  and  retrievable  by  name  of 
requester,  date  of  opinion,  request 
number,  and,  as  applicable,  by 
microfilm  roll  and  frame  number. 

SAFEGUARDS: 

Originals  are  kept  in  locked  filing 
cabinets  in  limited  access  areas  under 
personal  surveillance  during  working 
hours  and  in  locked  rooms  at  other 
times.  Copies  are  freely  available. 

RET8ITI0N  AND  disposal: 

Retained  for  at  least  four  years  from 
date  of  receipt  and  subject  to  disposal 
thereafter.  Current  disposal  process 
generally  results  in  retention  of  records 
until  seven  years  after  receipt 

SYSrai  MANAGER  AND  ADDRESS: 

The  General  Counsel,  Federal  Election 
Commission,  Washington,  D.C.  20463, 
(202/219-3690). 

NOTIFICAITON  PROCEDURES: 

Refer  to  Commission  access 
regulations  at  11  CFR  1.1  et  seq.,  41  FR' 
43064  (1976). 


RECORD  ACCESS  PROCaMiRES: 

Same  as  above. 

CONTESTMQ  RECORD  PROCSKIRES: 

Same  as  above. 

RECORD  SOURCE  CATEOORCS: 

Individual  requester,  persons 
submitting  comments  and  the  Federal 
Election  Commission. 

SYSTBINAME: 

Audits  and  investigations. 

SYSTEM  LOCATION: 

Federal  Election  Commission. 
Washington,  D.C.  20463. 

CATEOORIES  OF  MOnnOUALS  COVBCD  BY  1NE 

SYSTEM:  M 

Candidates  required  to  file  statements 
and  reports  under  the  Federal  Election 
Campaign  Act. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Audit  and  investigation  data. 

AUTHORmr  FOR  MAafTENANCE  OF  THE  SYSTEM: 

2  U.S.C.  437d(a)(10),  437g(a)(2).  (5) 
and  438(a)(8).  (9);  26  U.S.C.  9007.  9038. 

ROUTBC  USES  OF  RECORDS  MASTfAMe)  M  THE 

SYSTEM,  mcuxmia  cateoorcs  of  users  and 

THE  PURPOSES  OF  SUCH  USES: 

*    The  Gen^ral  Counsel.  Assistant  Staff 
Directors,  Commissioners,  and  their 
sta&  may  use  audit  and  investigation 
data  for  informal  hearings, 
administrative  compliance,  civil 
litigation,  voluntary  compliance  or  to 
refer  matters  to  appropriate  law 
enforcement  authorities. 

ROUTBC  USE  FOR  DISCLOSURE  TO  THE 
DEPARTMENT  OF  JUSTICE  FOR  USE  M  LmGATION: 
It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose  . 
them  to  the  Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  reports  by  the 
Department  of  Justice  is  deemed  by  the 
Federal  Election  Commission  to  be 
relevant  and  necessary  to  the  litigation 
provided,  however,  that  in  each  case  the 
agency  determines  that  disclosure  of  the 
records  to  the  Department  of  Justice  is 

a  use  of  the  information  contained  in 
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the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

NOUTME  use  ran  AQCNCY  IMCLOMMt  M 
UnOATION: 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  Individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  tha*  litigation  is 
likely  to  affect  the  agency,  or  any  of  its 
components,  is  a  l>arty  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  Federal  Election  Ckimmission 
detfltmines  that,  on  a  case-by-case  basis, 
use  of  such  records  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  the  agency  determines 
that  disclosure  of  the  records  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIC8  AND  PfUCnCES  FOA  STONNQ, 
RCTNfVMa,  ACCESSING,  RETAMNO,  AND 
DtSPOaMQ  OF  RCCOMM  M  TMK  SYSTCMK 

•TOIUOE: 

Paper  records. 

HCTTCCVAMJTY: 

Indexed  by  name. 

SAFEOUAROS: 

Locked  safes  in  limited  access 
locations.  Access  is  limited  to  PEC  staff 
on  a  restricted  basis  and  to  appropriate 
law  enforcement  agencies  as  directed  by 
the  Commission. 

RCTENTION  AND  DtSPOSAL: 

Indeflnite. 


the  provisions  of  5  U.S.C  552a(k)(2). 
See  11  CFR  1.14. 

FEC  3 


tVSTBM  MANAOCn  ANO  AOOA£tt: 

Assistant  Staff  Director  for  Audit. 
Federal  Election  Commission. 
Washington.  O.C.  20463  (202/219- 
3440). 

N0T1RCAT10N  MIOCCOUNEt: 

Refer  to  Commission  access 
regulations  at  11  CFR  1.1  et  seq..  41  FR- 
43064  (1976). 

nscono  access  pmoceoures: 
Same  as  above. 

CONTESTMO  RECOHO  mOCEOURES: 
Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

With  respect  to  open  audits,  the 
foregoing  system  is  exempt  pursuant  to 


Compliance  actions. 

SYtTBi  location: 

Federal  Election  Commission. 
Washington,  D.C.  20463. 

CATEOOMKS  of  MOrvnUALS  COVBVO  BY  THE 
SVSTBI: 

Individuals  who  have  filed 
complaints  (complainants)  and  persons 
complained  about  (respondents), 
candidates  filing  late  reports,  or  no 
reports,  and  cases  internally  generated 
through  review  and  audit  of  reports  and 
statements  filed  by  candidates. 

CATCQOMCS  OF  RECORDS  IN  THE  SYSTBt: 

Complaints,  referrals,  and  responses 
thereto;  internal  investigations  of 
reports  on  file  at  the  Commission, 
depositions,  interrogatories  and 
responses  thereto. 

Aim«MVrr  FOR  MAMTENANCC  OF  THE  aVSTSI: 

2  U.S.C.  437g(a)  (1).  (2).  (4)  and  (5); 
438(a)(7)  and  43B(b);  26  U.S.C  9006  and 
9038. 

NOUTME  uses  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOINQ  CATEOOMCS  OF  US«S  AND 
TME  FUNPOSSS  OP  SUCN  USn: 

While  any  case  is  active,  these 
documents  are  maintained  as  the 
igHicy's  working  or  investigative  file. 
Based  upon  information  contained  in 
the  file,  recommendations  are  made  to 
the  Commission  as  to  the  disposition  of 
a  case,  and  the  Commission  acts  upon 
those  recommendation.  Compliance 
actions  are  assigned  by  the  Associate 
General  Counsel  to  an  attorney  and/or  to 
appropriate  staff  for  investigation. 
Administrative  action  and  civil 
litigation  are  handled  by  the  General 
Counsel's  office.  Evidence  of  knowing 
and  willful  violations  of  the  law  may  be 
referred  to  the  Attorney  General. 

NOUTWC  USE  FOR  OtSCLOSURE  TO  THE 
OSFARTMENT  OF  JUSTICE  FOR  USE  M  LmOATION: 

It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 


has  an  interest  in  such  litigation,  and 
the  use  of  such  reports  by  the 
Department  of  Justice  is  deemed  by  the 
Federal  Election  Commission  to  be 
relevant  and  necessary  to  the  litigation 
provided,  however,  that  in  each  case  the 
agency  determines  that  disclosure  of  the 
records  to  the  Department  of  Justice  is 
a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

NOUTME  USE  FOR  AOBiCY  MSCtOSURE  M 
UnOATION: 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appiear  when: 

(a)  The  agency,  or  cmy  component 
thereof:  or 

(b)  Any  employees  of  the  agency  in 
his  or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  hia 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency,  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  Federal  Election  Commission 
determines  that,  on  a  case-by-case  basis, 
use  of  such  records  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  the  agency  determines 
that  disclosure  of  the  records  is 
compatible  with  the  purpose  for  which 
the  records  were  collected.- 

FOUaES  ANO  PRACTICES  FOR  8T0RMQ, 
RETRIEVING.  ACCESSING.  RET  AMMO,  ANO 
DISPOSING  OF  RECORDS  M  THE  SVSTBd: 

STORAGE: 

Paper  records.  Qosed  compliance 
cases  are  duplicated,  stored  on 
microfilm  and  are  available  to  the 
public,  minus  information  deemed  to  be 
exempted  under  the  Freedom  of 
Information  Act. 

RETRKVAMUTY: 

This  system  is  indexed  and 
retrievable  by  name  of  complainant  or 
respondent  by  compliance  action 
number  or  by  mocrofilm  roll  and  frame 
number,  as  appropriate. 

SAFEGUARDS: 

This  system  is  kept  in  locked  filing 
cabinets  in  limited  access  areas  under 
personal  surveillance  during  working 
hours,  and  in  locked  filing  cabinets  in 
locked  rooms  at  other  times. 

RETENTION  AND  DISPOSAL: 

Indefinite. 
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SYSTEM  MANAOER  AND  ADDRESS: 

The  General  Counsel.  Federal  Election 
Commission.  Washington,  D.C.  20463. 
(202/219-3690). 

NOTIFICATION  PROCEDURES: 

Refer  to  Commission  access 
regulations  at  11  CFR  1.1  et  seq.,  41  FR 
43064  (1976). 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTMQ  RECORD  PROCHHIRES; 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Complainants,  respondents,  third 
parties  who  have  been  requested  or 
subpoenaed,  to  produce  relevant 
information,  and  the  Federal  Election 
Commission. 

SYSTEMS  EXaVTB)  FROM  CERtAMPROVOKMS 
OF  THE  ACT: 

With  respect  to  open  investigations, 
the  system  is  exempt  pursuant  to  5 
U.S.C.  552a(kK2).  See  11  CFR  Part  1.14. 

FEC4 

systbiname: 
Mailing  Lists. 

SYSiailXKATION: 

Federal  Election  Commiasion, 
Washington.  D.C  20463. 

CATEQORKS  OF  MIWDUAtS  COVERS)  BY  TNI 
SYSTEM: 

(a)  Individuals  and  institutions  who 
have  requested  a  subscription  to  the 
Record. 

(b)  Individuals  who  have  requested 
FEC  publications. 

(c)  State  and  local  election  officials 
interested  in  keeping  informed  of 
developments. 

(d)  Importers  who  request  releases; 
media  added  by  the  Press  Office. 

OATEOORKS  OF  RECORDS  M  T>«  SYSTEM: 

(a)  Lists  of  names,  addresses, 
principal  areas  of  interest 

(b)  List  of  names,  addressee,  and 
subjects  of  interest  to  the  requester. 

(c)  List  of  names,  addresses,  duties 
and  jurisdictions. 

(d)  Computer  listings. 

AUTHOMTY  KM  MUNTBMNCE  OF  THE  system: 

2.  U.S.C  438(a)  for  all  categories. 

ROUTME  uses  OF  RECORDS  MA«fTAMB>  M  THE 
SYSTEM.  SCUIDSIQ  CATEQOfSES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

(a)  Distribution  of  monthly  newsletter, 
the  Record,  to  subscribere. 

(b)  To  forward  new  publications  and 
other  informaticmal  materials  to  persons 
who  have'expressed  an  interest  in  the 
subject  matter. 


(c)  To  distribute  publications  and 
other  materials  of  interest  to  those  who 
administer  the  election  law  of  the  states. 

(d)  To  mail  press  releases. 

ROUTME  USE  FOR  DISCLOSURE  TO  THE 
DB>ARTMENT  OF  JUSTICE  FOR  USE  M  unOATION: 
It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  reports  by  the 
Department  of  Justice  is  deemed  by  the 
Federal  Election  Commission  to  be 
relevant  and  necessary  to  the  litigation 
provided,  however,  that  in  each  case  the 
agency  determines  that  disclosure  of  the 
records  to  the  Department  of  Justice  is 
a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

ROUTME  USE  FOR  AQBICV  JMSCLOSURE  M 
UnOATKM: 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authoriited  to  appear  when: 

(a)  The  agency,  or  any  component 
-  thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency,  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  Federal  Election  Commission 
determines  that,  on  a  case-by-case  basis, 
use  of  such  records  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  the  agency  determines 
that  disclosure  of  the  records  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORMO, 
WCnBEV<Q,ACCCS8M0,RCTA— MCaND 
DISPOSMQ  OF  RECORDS  M  THE  system: 

storaoe: 
Computerized  for  all  categories. 


RETRIEVABHJrY: 

(a)  Name  or  identification  numbers. 

(b)  Name. 

(c)  Name,  title,  jurisdiction  or  region 
of  the  country. 

(d)  Name  of  individual  or  name  of 
media. 

SAFEGUARDS: 

Access  code  with  password  for  all 
categories. 

RETENTION  AND  OKPOSAL: 

(a)  Purged  every  two  years  or  upon 
request  of  subscriber. 

(b)  Purged  every  two  years. 

(c)  Indefinite. 

(d)  Indefinite. 

SYSTBI  MANAGER  AND  ADDRESS: 

The  Assistant  Staff  Director  for 
Information,  Federal  Election 
Commission,  Washington.  D.C.  20463. 
(202/219-3440). 

NOmCATION  PROCEDURES: 

-  Refer  to  Commission  access 
regulations  at  11  CFR  1.1  et  seq.,  41  FR 
43064  (1976). 

reCORD  ACCESS  PROCBNfRES: 

Same  as  above. 

CONTESTMQ  RECORD  PROCBHIRES: 
Same  as  above. 

RECORD  SOURCE  CATEQORKS: 

(a)  Individuals  and  organizations  who 
request  a  subscription  to  the  Record. 

(b)  Individuals  to  whom  the 
Information  Division  has  mailed 
publications. 

(c)  Officials  requiring  up-to-date 
infiormation  on  elections  administration. 

(d)  Oral  and  written  requests  to  be 
placed  on  list;  media  directories. 

FECS 


Personnel  records. 

SYSTEM  LOCATION: 

Federal  Election  Commission. 
Washington.  D.C.  20463. 

CATEGORIES  OF  MDnnOUALS  COVERED  BY  YHE 
SYSTEM: 

Applicants  for  employment,  current 
employees  (including  unpaid  intrnns), 
and  former  employees. 


CATEQORKS  OF  RKOaOS  M  THE  SYSTEM: 
(a)SF-171's/resumes. 

(b)  SF-7  Record  Cards  (current  and 
former  employees). 

(c)  Official  Personnel  Folder  ((M»F). 

(d)  Employee  Performance  Folders 
(EPF). 

(e)  Individual  Employee  Master  Files. 

(f)  Discipline/ Adverse  Action  Files. 
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(g)  OuUide  Employment  Files, 
(n)  Employee  Medical  File, 
(i)  Grievance  Files, 
(j)  Appeal  Files. 

AUTHOMTY  POU  WkmTWHMCt  Of  THi  SYfTm: 

2  U.S.C.  437c  and  5  CFR  293. 

ROUTWi  uses  or  NSCOMW  M  THi  eVSTWi, 
MCLMMNO  CATtOOmCS  Of  MOT*  AND  TM 

nimont  or  such  ums; 

(a)  SF-171's/OF-16's/Re8umes — used 
by  the  Personnel  staff  and  all  levels  of 
management  to  evaluate  qualifications 
and  make  personnel  selections. 

(b)  SF-7  Record  Cards— used  by 
Pnsonnel  staff  to  verify  salary,  grade 
and  service  of  current  and  former 
employees  for  use  by  prospective 
employers,  credit  bureaus,  etc. 

(c)  OFF— used  by  Personnel  staff  to 
process  and  record  personnel  actions, 
and  by  Personnel  staff  and  line 
managers  to  evaluate  skills,  ability  and 
qualifications  for  selection,  promotion, 
and  other  personnel  actions. 

(d)  EPF— used  by  Personnel  staff  to 
record  performance-related  information 
such  as  performance  appraisals,  and  by 
line  managers  as  basis  for  personnel 
actions. 

(e)  Individual  Employee  Master  File — 
computer-stored  record  of  all  personnel 
actions  and  other  pertinent  employee 
data;  used  by  Personnel  staff  to  process 
and  record  personnel  actions  and  by  the 
authorized  Data  Systems  staff  and 
Payroll  and  Accounting  staff  to  update 
and  revise  flies,  programs  and  produce 
required  statistical  reports. 

(f)  Discipline  and  Adverse  Actions — 
used  by  Personnel  staff  and  line 
OMnagers  in  considering  decisions  on 
such  actions,  and  for  appeals, 
grievances  and  hearings. 

(g)  Outside  Employment  Files — used 
by  Personnel  and  legal  staff  to  consider 
requests  for  outside  employment  and  to 
verify  approval/disapproval. 

(h)  Employee  Medical  Files — used  by 
Personnel  staff  and  line  managers  to 
record  employee  medical  information 
.  pertinent  to  their  performance/ 
attendance/conduct,  and  in  reviewing 
the  impact  of  medical  conditions  on 
their  employment. 

(I)  Grievance  Files — used  by 
Persoimel  staff  to  record  the  disposition 
of  employee  grievances. 

(j)  Appeals  Files — used  by  Personnel 
staff  to  record  the  dispoaition  of 
employee  appeals. 

In  addition  to  the  above,  in  the  event 
that  a  system  of  records  maintained  by 
this  agency  to  carry  out  its  functions 
indicated  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 


program  statute,  or  by  regulation,  rule  or 
order  issued  pursuant  thereto,  the 
relevant  records  in  the  system  of  records 
may  be  referred,  as  a  routine  use,  to  the 
appropriate  agency,  whether  Federal, 
State,  local  or  foreign,  charged  with  the 
responsibility  of  investigation  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

A  record  from  the  system  of  records 
may  be  disclosed  as  "routine  use"  to  a 
Federal.  State  or  local  agency 
maintaining  civil,  criminal  or  other 
rrievant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

A  record  from  this  system  of  records 
may  be  disclosed  to  a  federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract  or  the  issuance  of  a  license, 
grant  or  other  benefit  by  the  requesting 
agency,  to  the  extent  thiat  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  in  the 
matter. 

A  record  from  this  system  of  records 
may  be  disclosed  to  an  authorized 
complaints  examiner,  equal 
employment  opportunity  investigator, 
administrative  law  judge,  arbitrator  or 
other  duly  authorized  oCBcial  engaged 
in  investigation  or  settlement  of  a 
grievance,  complaint  or  appeal  filed  by 
an  employee.  A  record  from  this  system 
of  records  may  be  disclosed  to  the  U.S. 
Office  of  Personnel  Management  in 
accordance  with  the  agency's 
responsibility  for  evaluation  and 
oversight  of  Federal  personnel 
management. 

A  record  from  this  system  of  records 
may  be  disclosed  to  officers  and 
employees  of  a  Federal  agency  for 
purposes  of  audit. 

A  record  from  this  system  of  records 
may  also  be  disclosed  to  the:  (1)  Office 
of  Child  Support  Enforcement. 
Administration  for  Children  and 
Families.  Department  of  Health  and 
Human  Services  Federal  Parent  Locator 
System  (FPLS)  and  Federal  Tax  Offset 
System  for  use  in  locating  individuals 
and  identifying  their  income  sources  to 
establish  paternity,  establish  and  modify 
orders  of  support  and  for  enforcement 
action:  (2)  Office  of  Child  Support 
Enforcement  for  release  to  the  Social 


Security  Administration  for  verifying 
social  security  numbers  in  connection 
with  the  operation  of  the  FPLS  by  the 
Office  of  Qiild  Support  Enforcement; 
and  (3)  Office  of  Child  Support 
Enforcement  for  release  to  the 
Department  of  Treasury  for  purposes  of 
administering  the  Earned  Income  Tax 
Credit  Program  (Section  32,  Internal 
Revenue  Code  of  1986)  and  verifying  a 
claim  with  respect  to  employment  in  a 
tax  return. 

NOUTVC  use  POn  OlSCLOSUfC  TO  TMC 
OCPAmMSfT  OF  JUSnCC  FOR  USE  M  UTIQATION: 
It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  reports  by  the 
Department  of  Justice  is  deemed  by  the 
Federal  Election  Commission  to  be 
relevant  and  necessary  to  the  litigation 
provided,  however,  that  in  each  case  the 
agency  determines  that  disclosure  of  the 
records  to  the  Department  of  justice  is 

a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

ROUTWE  USE  FOn  AOENCY  OlSCLOSUnC  M 
UnOATION: 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency,  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  Federal  Election  Commission 
determines  that,  on  a  case-by-case  basis, 
use  of  such  records  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  the  agency  determines 
that  disclosure  of  the  records  is 
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compatible  with  the  purpose  for  which 
the  records  were  coUectmL 

FOUCm  AND  PRACTICES  FOR  STOMNO, 
RETRIEVINO.  ACCESSMQ,  RSTAMMQ.  AND 
DISPOStNQ  OF  RECORDS  M  THE  system: 

(a)  Hard  copy  record  kept  in 
Personnel  Office.  -  -  . 

(b)  Hard  copy  record  kept  in 
Personnel  Office. 

(c)  Hard  copy  record  kept  in 
Persoimel  Office. 

(d)  Hard  copy  record  kept  in 
Personnel  Office. 

(e)  Computer  disk  packs  within 
central  processing  unit. 

(f)  Hajd  copy  record  kept  in  Personnel 
Office. 

(g)  Hard  copy  record  kept  in 
Personnel  Office. 

(h)  Hard  copy  record  kept  in 
Personnel  Office. 

(i)  Hard  copy  record  kept  in  Persmmel 
Office. 

(j)  Hard  copy  record  kept  hi  Personnel 
Office. 

RETRKVABHJrr: 

(a)  Retrieval  by  hand  of  alphabetical 
files. 

(b)  Retrieval  by  hand  of  alphabetical 
files. 

(c)  Retrieval  by  hand  of  alphabetical 
files. 

(d)  Retrieval  by  hand  of  alphabetical 
files. 

(e)  On  line  access  using  SSN. 

(f)  Retrieval  by  hand  of  alphabetical 
files. 

(g)  R^rieval  by  hand  of  alphabetical 


(h)  Retrieval  by  hand  of  alphabetical 
files. 

(i)  Retrieval  by  hand  of  alphabetical 
files. 

0)  Retrieval  by  hand  of  alphabetical 
files. 

SAFEGUARDS: 

(a)  Locked  file  cabinet  in  locked 
office. 

(b)  Locked  Office. 

(c)  Locked  file  cabinet  in  locked 
office. 

(d)  Locked  file  cabinet  in  locked 
office. 

(e)  Overall  password  for  group 
nimber,  individiial  password  for  each 
program;  knowledge  of  password 
limited  to  appropriate  personnel. 

(f)  Locked  file  cabinet  in  locked  office. 

(g)  Locked  file  cabinet  in  locked 
office. 

(h)  Locked  file  cabinet  in  locked 
office, 
(i)  Locked  file  cabinet  in  locked  office, 
(j)  Locked  file  cabinet  in  locked  office. 

HIlENJKW  AMD  nSKWAL: 

(a)  1  year,  shredded. 


(b)  Indefinite. 

(c)  Indefinite;  transfened  with 
employee  to  succeeding  agency  or 
retired  to  Federal  Records  Center  upon 
retirement  or  termination/resignation 
from  Federal  service  or  death. 

(d)  Indefinite:  shredded  within  30 
days  of  employee  departure  unless  part 
of  ongoing  adjudicatory  action. 

(e)  Indefinite. 

(f)  Indefinite. 

(g)  2  years;  shredded. 

(h)  Indefiinite;  transferred  with 
employee  to  succeeding  agency  or 
retired  to  Federal  Records  Center  upon 
retirement  or  termination/resignation 
from  Federal  service  or  death. 

(i)  Indents. 

(j)  Indefinite. 


SYSTEM  MANAGER  AND  i 

The  Director  of  Personnel.  Federal 
Election  Conmiission.  Washington,  D.C 
20463,  (202/219-3440). 

NOmCATION  PROCEDURES: 

Refer  to  Commission  access 
regulations  at  11  CFR  1.1  et  seq..  41  FR 
43064  (1976). 


Same  as  above. 


CONTESTMQ  RECORD  procedures: 

Same  as  above. 

RECORD  SOURCE  CATEQORKS: 

Personnel  applications,  resumes, 
employment  fbnns,  records  of  personnel 
action. 

PEC  6 

SVSTBI  name: 

Candidate  reports  and  designations. 

SYSTEM  LOCAIKM: 

Federal  Election  Commission,  - 
Washington,  D.C.  20463. 

CATEOORKS  OF  WDnODUALSttOVEREO  BY  THE 
system: 

Candidates  for  Federal  office  required 
to  file  reports  of  contributions  and 
expenditures  and  designations  of 
campaign  depositories  and  authorized 
committees. 

CATEOORKS  OF  RECORDS  SI  THE  SYSTBN: 

Reports  and  Statements  of  candidates; 
reports  by  delegates  and  other  persons 
making  contributions  or  independent 
expenditiires  and  designations  on  behalf 
of  a  Federal  candidate  but  not  through 
a  political  committee,  candidate,  or 
authorized  committee  or  agent  of  a 
candidate. 

AUTfMNVTY  FOR  MASITBIANCE  OF  THE  system: 

2  U.S.C.  432(e),  434.  and  437b(a)(l). 


OF 
SVSTBI,  BCtUOSIO  CAT 
THE  PURPOSES  OF  SUCH  USES: 


St  THE 


This  system  may  be  used  by  any 
person  for  information  purposes. 
However,  any  information  copied  from 
such  reports  shall  not  be  sold  or  utilized 
by  any  person  for  the  purposes  of 
soliciting  contributions  or  for  any 
commercial  ptirpoae. 

ROUnNE  USE  FOR  OMCUMURE  TO  THE 
DEPARTMENT  OF  JUSTICE  FOR  USE  SI  unOATION: 

It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee:  or 

(d)  The  United  SUtes,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its     ~ 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  Htigation,  «nri 
the  use  of  such  reports  by  the 
D^wrtment  of  Justice  is  deemed  by  the 
Federal  Election  Commission  to  be 
relevant  and  necessary  to  the  litigation 
provided,  however,  that  in  each  case  the 
agency  determines  that  dischwure  of  the 
records  to  the  Department  of  Justice  is 

a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

ROUnNE  USfrFOR  AGBCY  OISCUMURE  SI       - 
CmOATION: 

It  shall  be  a  routine  use  of  reowds 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
I^cely  to  affect  the  agency,  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  Federal  Election  Commission 
determines  that,  on  a  case-by-case  basis, 
use  of  such  records  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  the  ^ency  determines 
that  disclosure  of  the  records  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 
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POUOiS  ANO  FfUCnCCS  FOn  CTOMNQ, 
RinWVMO,  ACCSSIMO,  NET  AMMO  AND 
ONKMMQ  or  MOOnoe  M  TNI  SVSTOI: 


mounm  uses  or  nccomm  mamtamd  m  tme 

SVITW,  WCLUOWO  CATEOOMCt  OF  imOt  AND 
IMi  FMVOeCS  OF  SUCH  USCS: 


•ronAoc: 

Paper  records  and/or  microBlm  and 
on-line  disk  storage  electronic  data 
processing  system. 

RCnWVAMJTY: 

Retrievable  by  candidate's  name,  or 
by  State  in  which  candidate  seeks 
election:  candidate  identification 
number  or  last  name  for  computer 
storage. 

Locked  filing  cabinets. 

WifiMnoN  Awo  oaFoeAL; 

Reports  are  preserved  for  a  10-year 
period  except  that  reports  relating  solely 
to  candidates  for  the  House  of 
Representatives  are  preserved  for  5 
years  from  the  date  of  receipt.  Microfilm 
is  preserved  indefinitely. 


The  Assistant  Staff  Director  for 
Disclosure,  Federal  Election 
Commission.  Washington,  D.C.  20463. 
(202/21»-3440). 

NorvtCATiON  pnocBNjncs: 

Refer  to  Commission  access 
regulations  at  11  CFR  1.1  et  seq..  41  FR 
43064  (1976). 

RECONO  Access  PnOCEOUHES: 
Same  as  above. 

CONTESTWQ  RECOM)  PflOCCOUNES: 
Same  as  above. 

RKOND  aOUnCE  CATEOOMES: 
Reports  filed  with  the  FEC. 

FEC  7 


Certification  for  primary  matching 
funds  and  general  election  campaign 
funds. 

SY8TBM  location: 

Federal  Election  Commission. 
Washington.  D.C.  20463. 

CATEOOMES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Candidates  for  nomination  or  election 
to  the  Office  of  President  of  the  United 
States. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Certification  forms  and  supporting 
data  requesting  matching  funds  or 
election  funds. 

AUTHORffY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
26  use.  9003,  9006:  26  U.S.C.  9033. 
0036,  9037. 


Certification  of  eligibility  for  funds  by 
presidential  candidates.  These  files  are 
available  for  public  inspection. 

nOUTMB  USE  FOR  OieCLOeURK  TO  THE 
OVARTMDIT  OF  JUSTICS  FOR  USE  M  UTKMTKM: 

It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity:  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  iu 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  reports  by  the 
Dspsitment  of  Justice  is  deemed  by  the 
Federal  Election  Commission  to  be 
relevant  and  necessary  to  the  litigation 
provided,  however,  that  in  each  case  the 
•fancy  determines  that  disclosure  of  the 
rsoords  to  the  Department  of  Justice  is 

a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

ROUTWE  USE  FOR  AGENCY  DISCLOSURE  M 
UnOATWN: 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(aj  The  agency,  or  any  component 
thereof:  or 

(bj  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  Federal  Election  Commission 
determines  that,  on  a  case-by-case  basis, 
use  of  such  records  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  the  agency  determines 
that  disclosure  of  the  records  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 


FOUOES  AND  PRACTICES  FOR  STORSW. 
RETRIEVINQ,  ACCESSmO,  RETAMNIQ,  AND 
OtSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records. 

ritrkvamuty: 
Indexed  by  name  of  candidate. 

SAnOUAROS: 

Locked  filing  cabinets. 

REIBIIION  AND  DISPOSAL; 

Indefinite. 

SVITBM  MANAOa  AND  AOORESS: 

Assistant  Staff  Director  for  Audit, 
Federal  Election  Commission, 
Washington,  D.C  20463  (202/219- 
3440). 

NOTWCATION  PROCSWRES: 

Refer  to  Commission  access 
regulations  at  11  CFR  1.1  et  seq.,  41  FR 
43064  (1976). 

RECORDS  ACCESS  PROCBMJRtt: 

Same  as  above. 


OOMTESTSM 

Same  as  above. 

RECORD  SOURCE  CATEQOHKS: 

Certification  reports  filed  with  the 
Commission. 

FECt 


Payroll  records. 

SYSTEM  LOCATION: 

Federal  Election  Commission. 
Washington,  DC  20463. 

CATEGORIES  OF  RECORDS  M  THE  SYSTBI: 

Varied  payroll  records,  including, 
among  other  documents,  time  and 
attendance  cards;  payment  vouchers; 
comprehensive  listiiig  of  employees; 
health  benefit  records;  requests  fior 
deductions:  tax  forms;  W-2  forms; 
overtime  requests;  leave  data;  and 
retirement  records.  Records  are  used  by 
Commission  employees  to  maintain 
adequate  payroll  information  for 
Commission  employees,  and  otherwise 
by  Commission  employees  who  have  a 
need  for  the  record  in  the  performance 
of  their  duties. 

AOTHORrfY  FOR  MASfTENANCE  OF  THE  SYSTBI: 

31  U.S.C  generally.  Also,  2  U.S.C. 
437c(f). 

ROUTINE  USES  FOR  RECORDS  MAMTANIED  *«  THE 
SYSTBN,  MCUXMNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicated  a  violation  or 
potential  violation  of  law.  whether  civil. 


Federal  Register  /  Vol.  62.  No.  240  /  Monday.  December  15.  1997  /  Notices  65701 


criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency, 
whether  Federal,  State,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcement 
or  implementation  of  the  statute  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

A  record  from  this  system  of  records 
may  be  disclosed  as  a  "routine  use"  to 
a  Federal,  State,  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information,  such 
as  current  licenses,  if  necessary  to 
obtain  information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract  or  the  issuance  of  a  license, 
grant  or  other  benefit.  A  record  from  this 
system  of  records  may  be  disclosed  to  a 
Federal  agency,  in  response  to  ita 
request,  in  coimection  with  the  hiring  of 
an  employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  in  the 
matter. 

A  record  from  this  system  of  records 
may  be  disclosed  to  an  authorized 
appeal  grievance  examiner,  formal 
complaints  examiner,  equal 
employment  opportunity  investigator, 
arbitrator  or  other  duly  authorized 
official  engaged  in  investigation  or 
settlement  of  a  grievance,  complaint,  or 
appeal  filed  by  an  employee.  A  record 
from  this  system  of  records  may  be 
disclosed  to  the  Office  of  Personnel 
Management  in  accordance  with  the 
agency's  responsibility  for  evaluation 
and  oversight  of  Federal  personnel 
management. 

A  record  frtim  this  system  of  records 
may  be  disclosed  to  officers  and 
employees  of  a  Federal  agency  for 
purposes  of  audit 

The  information  contained  in  this 
system  of  records  will  be  disclosed  to 
the  Office  of  Management  and  Budget  in 
connection  writh  the  review  of  private 
relief  legislation  as  set  forth  in  OMB 
Circular  No.  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
processes  as  set  forth  in  that  circular. 

Records  also  are  disclosed  to  GAO  for 
audita;  to  the  Internal  Revenue  Service 
for  investigation;  and  to  private 


attorneys,  pursuant  to  a  power  of 
attorney. 

A  copy  of  an  employee's  Department 
of  Treasury  form  W-2.  wage  and  tax 
statement,  also  is  disclosed  to  the  State 
and  city,  or  other  local  jurisdiction 
which  is  authorized  to  tax  the 
employee's  compensation.  The  record 
Mill  be  provided  in  accordance  with  a 
withholding  agreement  between  the 
State,  city,  or  other  local  jurisdiction 
and  the  Department  of  the  Treasury 
pursuant  to  5  U.S.C.  5516,  5517,  or 
5520,  or,  in  the  absence  thereof,  in 
response  to  a  written  request  bom  an 
appropriate  official  of  the  taxing 
jurisdiction  to  the  Assistant  Director  for 
Administration;  Federal  Election 
Commission,  Washington,  D.C.  20463. 
The  request  must  include  a  copy  of  the 
applicable  statute  or  ordinance 
authorizing  the  taxation  of 
compensation  and  should  indicate 
whether  the  authority  of  the  jurisdiction 
to  tax  the  employee  is  based  on  place  of 
residence,  place  of  employment,  or 
both. 

Pursuant  to  a  withholding  agreement 
between  a  city  and  the  Department  of 
Treasury  (5  U.S.C.  5520J.  copies  of 
executed  city  tax  withholding 
certificates  shall  be  furnished  the  city  in 
response  to  a  written  request  from  an 
appropriate  city  official  to  the  Assistant 
Staff  Director  for  Administration. 

In  the  absence  of  a  withholding 
agreement,  the  Social  Security  number 
will  be  furnished  only  to  a  taxing 
jurisdiction  which  has  furnished  this 
agency  with  evidence  of  ita  independent 
authority  to  compel  disclosure  of  the 
Social  Security  niunber,  in  accordance 
with  Section  7  of  the  Privacy  Act. 

Records  are  also  disclosed  to  the:  (1) 
Office  of  Child  Support  Enforcement, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services  Federal  Parent  Locator 
System  (FPLS)  and  Federal  Tax  Offset 
System  for  use  in  locating  individuals 
and  identifying  their  income  sources  to 
establish  paternity,  establish  and  modify 
orders  of  support  and  for  enforcement 
action;  (2j  Office  of  Child  Support 
Enforcement  for  release  to  the  Social 
Security  Administration  for  verifying 
social  security  numbers  in  connection 
with  the  operation  of  the  FPLS  by  the 
Office  of  Qiild  Support  Enforcement; 
and  (3)  Office  of  Child  Support 
Enforcement  for  release  to  the 
Department  of  Treasury  for  purposes  of 
adrainistering  the  Earned  Income  Tax 
Credit  Program  (Section  32.  Internal 
Revenue  Code  of  1986)  and  verifying  a 
claim  with  respect  to  employment  in  a 
tax  return. 


ROUTWE  USE  FOR  DISCLOSURE  TO  THE 
DEPARTMENT  OF  JUSTICE  FOR  USE  ««  LmOATION: 

It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  officieil  capacify;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  ita 
componenta,  is  a  parfy  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  reporta  by  the 
Department  of  Justice  is  deemed  by  the 
Federal  Election  Commission  to  be 
relevant  and  necessary  to  the  litigation 
provided,  however,  that  in  each  case  the 
agency  determines  that  disclosure  of  the 
records  to  the  Department  of  Justice  is 

a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

ROUTINE  USE  FOR  AGBiCY  DISCLOSURE  M 
UnOATKIN: 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacify;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacify  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency,  or  any  of  ita 
componenta,  is  a  parfy  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  Federal  Election  Commission 
determines  that,  on  a  case-by-case  basis, 
use  of  such  records  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  the  agency  determines 
that  disclosure  of  the  records  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORMO, 
RETRIEVMG,  ACCESSNIQ.  RETAIMNQ  AND 
OOPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Computer  disk  packs  within  central 
processing  unit. 

RETRIEVABILTPr: 

On  line  access  program  utilizing 
employee  social  securify  number. 
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SAFEOUAROS: 

Overall  password  for  group  number; 
individual  password  for  each  program; 
knowledge  of  password  limited  to 
appropriate  personnel. 

RETENTION  AND  (X8P08AL: 

Disposition  of  records  shall  be  in 
accordance  with  the  HB  GSA  Records 
Maintenance  and  Disposition  System 
(OADP  1820.2). 

SYSTEM  MANAGER  AND  ACWRESS: 

The  Assistant  Staff  Director  for 
Administration.  Federal  Election 
Commission,  Washington.  D.C.  20463. 
(202/219-3440). 

NOTmCATKM  PROCEDURES: 

Refer  to  Commission  access 
regulations  at  11  CFR  1.1  et  seq..  41  FR 
43064  (1976). 

RCCOM)  ACCESS  PROCEDURES: 
Same  as  above. 

CONTESTMQ  RECORD  PROCEOURCS: 
Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

The  subject  individual;  the  Federal 
Election  Commission. 

FEC  • 

SYSTEM  NAME: 

Litigation  Actions. 

SYSTEM  LOCATION: 

Federal  Election  Commission. 
Washington.  D.C.  20463. 

CATEGORIES  OF  INDIVIDUALS  COVCRH)  BY  THE 
SYSTEM: 

Individuals  who  have  brought  judicial 
action  against  the  Commission  and 
individuals  against  whom  the 
Commission  has  brought  judicial  action 
pursuant  to  2  U.S.C.  437g  or  437h.  26 
U.S.C.  9011  or  9041.  5  U.S.C.  552  or  any 
other  statute. 

CATIOORKS  OF  RECORDS  M  THE  SYSTEM: 

All  papers  incident  to  a  law  suit, 
including  discovery  materials,  motions, 
briefs  and  orders. 

AUTHORrrV  FOR  MAINTENANCE  OF  T>C  SYSTEM: 

2  U.S.C.  437g(a)(6).  437g(a)(8). 
437g(a)(ll).and437h. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOINQ  CATEGORIES  OF  USERS,  AND 
THE  PURPOSES  OF  SUCH  USES: 

Maintained  for  historical  purposes 
and  for  consultation  as  precedent  in 
subsequent  judicial  or  administrative 
actions.  Civil  litigation  is  handled  by 
the  General  Counsel's  office.  Access  is 
limited  to  FEC  staff  on  a  restricted  basis. 


ROUTINE  USE  FOR  DISCLOSURE  TO  THE 
DEPARTMDTT  OF  JUSTICE  FOR  USE  IN  LITIOATION: 

It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity:  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  reports  by  the 
Department  of  Justice  is  deemed  by  the 
Federal  Election  Commission  to  be 
relevant  and  necessary  to  the  litigation 
provided,  however,  that  in  each  case  the 
agency  determines  that  disclosure  of  the 
records  to  the  Department  of  Justice  is 

a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

ROUTINE  USE  FOR  AGENCY  DISCLOSURE  IN 
UTIQAT10N: 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
thereof,  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency,  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  Federal  Election  Commission 
determines  that,  on  a  case-by-case  basis, 
use  of  such  records  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  the  agency  determines 
that  disclosure  of  the  records  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUaES  AND  PRACTICES  FOR  STORMO, 
RETRKV1N0.  ACCESSING.  RETAiraNG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  microfilm. 

retrievabiuty: 

System  indexed  by  name  of  party 
litigant  and.  as  applicable,  by  microfilm 
roll  and  frame  number. 


SAFEGUARDS: 

This  system  is  kept  in  locked  filing 
cabinets  or  in  limited  access  areas  under 
personal  surveillance  during  working 
hours,  and  in  locked  rooms  at  other 
times. 

RETENTION  AND  disposal: 

Indefinite. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  General  Counsel,  Federal  Election 
Commission,  Washington.  D.C.  20463. 
(202/219-3690). 

NOTIFICATKM  PROCEDURES: 

Refer  to  Commission  access 
regulations  at  11  CFR  1.1  et  seq.,  41  FR 
43064  (1976). 

RECORD  ACCESS  PROCEDURES: 
Same  as  above. 

C0NTESTW4G  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORKS: 

Individual  party  litigants  and  counsel, 
court  personnel  and  the  Federal 
Election  Commission. 

FEC  10 

SYSTEM  NAME: 

Letter  file.  Public  Communications. 

SYSTEM  LOCATION: 

Federal  Election  Commission. 
Washington.  D.C.  20463. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  written  to  the 
FEC  requesting  answers  to  specific 
questions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Inquiries  by  individuals  concerning 
the  Federal  Election  Campaign  Act  of 
1971.  as  amended. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

2  U.S.C.  438(a). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Response  to  inquiries. 

ROUTINE  USE  FOR  DISCLOSURE  TO  THE 
DEPARTMENT  OF  JUSTICE  FOR  USE  M  LHIOATION: 

It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 
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(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  reports  by  the 
Department  of  Justice  is  deemed  by  the 
Federal  Election  Commission  to  be 
relevant  and  necessary  to  the  litigation 
provided,  however,  that  in  each  case  the 
agency  determines  that  disclosure  of  the 
records  to  the  Department  of  Justice  is 
a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

ROUTINE  USE  FOR  AQB«CY  DISCLOSURC  M 

utioation: 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  afEect  the  agency,  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  Federal  Election  Commission 
determines  that,  on  a  case-by-case  basis, 
use  of  such  records  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  the  agency  determines 
that  disclosure  of  the  records  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORMO, 
RETRIEVING,  ACCESSING,  RETAMMG,  AND 
OISPOSINO  OF  RECORDS  IN  THE  SYSTBI: 

STORAGE: 

Paper  files. 

RCTRIEVABHJTY: 

Name  of  individual. 

RETBmON  AND  disposal: 

Retained  in-house  for  one  year; 
shipped  afterward  to  general  storage. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  Assistant  Staff  Director  for 
Information.  Federal  Election 
Commission,  Washington.  D.C.  20463. 
(202/219-3440). 

NOTIFICATION  PROCEDURES: 

Refer  to  Commission  access 
regulations  at  11  CFR  1.1  et  seq.,  41  FR 
43064  (1976). 
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RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTIM  RECORD  PROCEDURES: 
Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  who  request  information 
in  writing. 

FED  11 

SYSTEM  name: 

Contributor  Name  Index  System. 

SYSTEM  location: 

Federal  Election  Commission. 
Washington.  D.C.  20463. 

CATEGORIES  OF  smviDUALS  covered  BY  the 
SYSTBi: 

Individuals  who  have  been  listed  on 
campaign  finance  reports  as  having 
given  an  aggregate  amount  in  excess  of 
$200  or  more  in  a  calendar  year  to  a 
Federal  candidate  or  their  supporting 
political  committee. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

On-line  disk  storage  electronic  data 
processing  index  of  names. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  system: 

2  U.S.C.  441a. 

ROUTINE  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTBM,  MCLUOMG  CATEGORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Commission  staff  and  the  public  may 
use  this  system  to  ascertain  whether  and 
to  what  extent  named  individuals  have 
made  contributions  to  Federal 
candidates  and  political  committees. 

ROUTINE  USE  FOR  DISCLOSURE  TO  THE 
DEPARTMENT  OF  JUSTICE  FOR  USE  IN  LITIGATION: 

It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  reports  by  the 
Department  of  Justice  is  deemed  by  the 
Federal  Election  Commission  to  be 
relevant  and  necessary  to  the  litigation 
provided,  however,  that  in  each  case  the 
agency  determines  that  disclosure  of  the 
records  to  the  Department  of  Justice  is 
a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 


purpose  for  which  the  records  were 
collected. 

NOUTME  USE  OF  AQBCY  DISCLOSURC  M 
UnOATION: 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 

*  agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  Federal  Election  Commission 
determines  that,  on  a  case-by-case  basis, 
use  of  such  records  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  the  agency  determines 
that  disclosure  of  the  records  is 
compatible  with  the  pmpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORRtO, 
RETRIEVINQ,  ACCESSING,  RETASflNG  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

On-line  disk  storage  electronic  date. 

RETRIEVABILJTY: 

Indexed  by  last  name  of  contributor. 

SAFEGUARDS: 

Access  to  data  is  firewall  protected. 
Retrieval  data  is  copy  of  official  data 
base  retained  on  secure  Commission 
system. 

RETBfnON  AND  disposal: 

Indefinite. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  Assistant  Staff  Director  for  Data 
Systems  Development  Division.  Federal 
Election  Commission,  Washington,  D.C 
20463,  (202/219-3440). 

NOTIFICATION  PROCBHJRES: 

Refer  to  Commission  access 
regulations  at  11  CFR  1.1  et  seq..  41  FR 
43064  (1976). 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTMO  RECORD  PROCBHIRES: 

Same  as  above. 

RECORD  SOURCE  CATEGORCS: 

Individual  contributors. 
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Inspector  General  Investigative  Files. 

SYSTCM  location: 

Federal  Election  Commission, 
Washington.  D.C.  20463. 

CATKOOMtt  OF  amVIOUALS  COVCnCO  IV  THE 


Individuals  who  an  the  subjects  of 
complaints. 

CATEQOMES  OF  RECOMM  M  THE  SYtTBi: 

Crffinp***"**  referrals  from  other 
"^gHirllf  1  investigative  notes,  interviews, 
reports,  interrogatories  and  responses 
thereto. 

AUTNOMTV  FOR  MAMTDtANCC  OF  TMC  SYtTOI: 

Inspector  General  Act  Amendments  of 
1988,  Pub.  L  100-504,  amending  the 
Inspector  General  Act  of  1978,  Pub.  L 
95-402,  5  U.S.C.  app. 

ttoumm  USES  of  recowm  kmntameo  m  the 

SYSTEM,  MCLUOMQ  CATEQOMES  OF  USEM  AND 
THE  FUNFOSES  OF  SUCH  USES: 

Material  is  maintained  in  the  Office  of 
Inspector  General's  (OIC)  investigative 
flies.  Access  to  Bles  is  restricted  to  OIG 
Staff  and  then  on  a  need  to  know  basis. 
Criminal  violations  are  referred  to  the 
Justice  Department. 

ROUTINE  use  FOR  OtSCLOSURE  TO  THE 
OCFARTMENT  OF  JUSTICE  FOR  USE  W  UTIOATION: 

It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  I>epartment  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  h^r  individual  ca{}acity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee:  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  reports  by  the 
Department  of  Justice  is  deemed  by  the 
Inspector  General  to  be  relevant  and 
necessary  to  the  litigation  provided, 
however,  that  in  each  case  the  Inspector 
General  determines  that  disclosure  of 
the  records  to  the  Department  of  Justice 
is  a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 


ROUTINE  USE  FOR  AOENCY  I 
UTMATION: 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity:  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
lilcely  to  affect  the  agency,  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  Inspector  General  determines  that, 
on  a  case-by-case  basis,  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  the 
Inspector  General  determines  that 
disclosure  of  the  records  is  compatible 
with  the  purpose  for  which  the  records 
were  collected. 

SYSTBM  EXEMFTEO: 

System  exempt  under  5  U.S.C 
552a(j)(2)  and  5  U.S.C.  552a(kK2).  See 
11  CFRPart  1.14. 

FOUCIES  AND  FRACnCES  FOR  STORMQ, 
RETRKVMQ,  ACCCS8MQ,  HCTAWIQ  AND 
OtSFOSMQ  OF  RECORDS  M  THE  SVSTBi: 

SrORAOE: 

Paper  and  computer  records. 

RCTRIEV  ABILITY: 

The  records  are  retrieved  by  the  name 
of  the  subject  of  the  investigation  or  by 
a  unique  control  number  assigned  to 
each  investigation. 

SAFEGUARDS: 

The  paper  records  and  computer  disks 
are  kept  in  locked  cabinets  in  limited 
access  areas  under  personal  surveillance 
during  working  hours  and  in  locked 
cabinets  in  locked  room  at  all  other 
times. 

RFfENTION  AND  disposal: 

Indefmite. 

SYSTEM  MANAGER  AND  address: 

The  Inspector  General,  Federal 
Election  Commission.  Washington,  D.C. 
20463,  (202/219-4267). 

MOTWCATION  FROCCOURES: 

Refer  to  Commission  access 
regulations  at  11  CFR  1.1  et  seq.,  41  PR 
43064  (1976). 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 


CONTESTMO  RECORD 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Complaints,  subjects,  third  parties 
who  have  been  requested  to  produce 
relevant  information,  referring  agencies. 

SYSTEMS  EXEMPTB)  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

With  respect  to  investigations,  the 
system  is  exempt  pursuant  to  5  U.S.C 
552a(kH2). 

IFR  Doc.  97-32592  Filed  12-12-97;  8:45  ami 
mujm  coos  sni-ai-M 


FEDERAL  ELECTION  COMMISSION 

[Nottoe  1M7-18I 

Rling  Dates  for  tlw  Psnnsytvania 
SfM^  Election 

agency:  Federal  Election  Commission. 

ACTION:  Notice  of  filing  dates  for  special 
election. 

SUMMARY:  Pennsylvania  has  scheduled  a 
special  election  on  May  19,  1998,  to  fill 
the  U.S.  House  seat  in  the  First 
Congressional  District  vacated  by 
Ambassador  Thomas  Foglietta. 

Committees  required  to  file  reports  in 
connection  with  the  Special  General 
Election  on  May  19  should  file  a  Year- 
End  Report  on  January  31, 1998;  an 
April  Ofuarterly  Report  on  April  15, 
1998;  a  Pre-General  Election  Report  on 
May  7,  1998;  and  a  Post-General 
Election  Report  on  June  18,  1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ms.  Bobby  Werfel,  Information  Division, 
999  E  Street,  N.W.,  Washington.  DC 
20463,  Telephone:  (202)  219-3420;  Toll 
Free (800) 424-9530. 
8UPP1.EMENTARY  INFORMATION:  All 
principal  campaign  committees  of 
candidates  who  participate  in  the 
Pennsylvania  Special  General  Election 
and  all  other  political  committees  not 
filing  monthly  which  support 
candidates  in  the  Special  Election  shall 
file  a  Year- End  Report  on  January  31, 
1998,  with  coverage  dates  from  the  close 
of  the  last  report  filed,  or  the  day  of  the 
committee's  first  activity,  whichever  is 
later,  through  December  31, 1997;  an 
April  Quarterly  Report  on  April  15, 
1998,  with  coverage  dates  from  January 
1  through  March  31,  1998;  a  Pre-General 
Report  on  May  7, 1998,  with  coverage 
dates  from  April  1  through  April  29, 
1998;  and  a  Post-General  Report  on  June 
18. 1998,  with  coverage  dates  from  April 
30  through  June  8, 1998. 
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cai.endar  of  reporting  dates  for  pennsylvania  special  election  for  committees  involved  in  the  special 

General  (5/19/98) 


Report 


Year-end 

April  quarterly 
Pre-general .... 
Post-ger>efai  .. 


CkMSof 


12/31/97 
03/31/96 
04/29/98 
06/08/96 


fMB7 


01/31/96 

04/is«e 


otnvM 


FMing 


01/31/96 
04/15/96 

06/18/98 


^  The  period  begins  with  the  dose  of  books  of  the  last  report  fUed  by  the  committee.  If  the  committee  has  Med  no  previous  neorts,  the  period 
begins  with  the  date  of  the  cxKnmittee's  first  activity. 
2R«ports  sent  by  registered  or  certified  mail  must  be  postmarked  by  the  mailing  date;  otherwise,  they  must  be  received  by  Vw  Ming  dale. 


Dated:  December  9, 1997. 
lohn  Wanan  McGany, 

Chairman,  Federal  Election  Commission. 
(PR  Doc.  97-32591  Filed  12-12-97;  8:45  am) 
MLUNQ  CODE  Sns-ai-M 


FEDERAL  HOUSINQ  RNANCE  BOARD 

Bunshlne  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.  Wednesday, 
December  17, 1997. 

PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street.  N.W.,  Washington,  D.C.  20006. 

STATUS:  The  entire  meeting  will  be  open 
to  the  public. 

MATTERS  TO  BE  CONSIDERED  DURINQ      " 
PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Affordable  Housing  Program 
Applications  Approval. 

•  Final  Rule  Amending  Definition  of 
"State"  in  Memberahip  Regulation  to 
Include  American  Samoa  and  the 
Northern  Mariana  Islands. 

•  Office  of  Finance  Debt 
Authorization. 

•  Resolution  Clarifying  Intention 
Regarding  Member  Subsidy  Limit 
Provision  of  AHP  Regulation. 

•  Technical  Amendment  to  the 
Financial  Management  Policy  to  Permit 
FHLBanlcs  to  Place  Insured  Deposits 
With  All  Members. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board, 
(202) 408-2837. 

William  W.  Ginsbeis. 

Managing  Director. 

(FR  Doc.  97-32723  Filed  12-10-97;  4:35  pm) 

BILLING  COOE  CTZS-OI-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Hied 

The  Coinmission  hereby  gives  notice 
of  the  filing  of  the  following 
^reement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  conunents 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  EXZ  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  203-011599. 
Title:  Compagnie  Generale  Maritime/ 
TNX  Agreement 
Paliies: 

Compagnie  Generale  Maritime  of  Paris 

("CGM") 
Transroll  Navieras  Express,  Inc. 

("TNX") 
TNX  Transportes,  Ltda.  ("Transportes") 

Synopsis:  Under  the  proposed 
Agreement,  CGM  would  initially  slot 
charter  vessel  space  bom  TNX  and/or 
Transportes.  Upon  introduction  of 
vessels  by  CGM,  the  Agreement  would 
then  authorize  the  parties  to  charter 
space  to  one  another,  coordinate  their 
vessel  services,  and  with  voluntary 
adherence,  agree  upon  rates  and  charges 
in  the  trade  between  United  States 
Atlantic  Coast  ports,  ports  in  Puerto 
Rico,  and  the  U.S.  Virgin  Islands,  and 
inland  points  via  such  ports,  and  ports 
and  points  in  Brazil,  Uruguay,  Paraguay, 
and  Argentina. 

Agreement  No.:  217-011600. 

Title:  Caribbean  Generale  Maritime/ 
TNX  Agreement. 

Parties: 
Caribbean  General  Maritime  Ltd. 

("CAGEMA") 


Transroll  Navieras  EjqMeas,  Inc. 

("TNX") 
TNX  Transportes,  Ltda.  ("Transportea") 

Synopsis:  The  proposed  Agreement 
would  permit  TNX  aad  Transportes  to 
charter  space  from  CAGEMA  in  the 
trade  between  Miami,  Florida,  and 
Houston,  Texas,  and  inlaad  U.S.  points 
via  those  ports,  and  Freepott,  the 
Bahamas. 

Agreement  No.:  203-011601. 

Title:  SUNMAR  Container  Line/ 
FESCO  Intermodal  Cooperative  Working 
Agreement. 

Parties: 

SUNMAR  Container  Lines.  Inc. 
FESCO  Intermodal,  Inc. 

Synopsis:  The  proposed  Agreement 
permits  the  parties  to  charter  space  on 
each  other's  vessels,  coordinate  vessel 
schedules,  agree  upon  the  number,  size 
and  type  of  vessel  to  be  provided  and, 
on  a  voluntary  basis,  discuss  and  agree 
upon  rates  and  rate  related  matters  in 
the  trade  between  ports  on  the  Pacific 
Coast  of  the  United  States,  and  all 
interior  and  coastal  points  via  such 
ports,  and  all  ports  and  points  on  the 
Pacific  Coast  of  Russia,  including  ports 
on  the  Sea  of  Japan  and  the  Sea  of 
Okhotsu. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  9, 1997. 
Ronald  D.  Muiphy, 
Assistant  Secretary. 

(FR  Doc.  97-32593  Filed  12-12-97;  8:45  ami 
BILLMO  COOE  6790-01-M 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOUMNQ  THE  MEETMG:  Board  of 
Governors  of  the  Federal  Reserve 
System. 
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TWE  AND  DATE:  10  a.m.,  Thursday. 
December  18,  1997. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  Zlst  Streets 
NW.,  Washington.  OC  20551. 
STATUt:  Open. 

MATTERS  TO  BE  CONSIOEREO: 
Disci— ion  Agenda 

1.  (a)  Proposed  amendments  to 
Regulations  G  (Securities  Credit  by 
Persons  Other  than  Banks.  Brokers,  or 
Dealers).  T  (Credit  by  Brokers  and 
Dealersi.U  (Credit  by  Banks  for  the 
Purpose  of  Purchasing  or  Carrying 
Margin  Stock),  and  X  (Borrowers  of 
Securities  Credit)  to  reduce  regulatory 
distinctions  between  broker-dealers, 
banks,  and  other  lenders  and  to 
implement  changes  in  the  Board's 
margin  authority  contained  in  the 
National  Securities  MarkeU 
Improvement  Act  of  1996  (proposed 
earlier  for  public  comment:  Docket  Nos. 
R-0905,  R-0923.  and  R-0944):  and  (b) 
publication  for  comment  of  an  advance 
notice  of  proposed  rulemaking  to  amend 
Regulations  T.  U,  and  X. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

NelR  This  meeting  will  be  recorded  for  the 
benefit  of  thoee  unable  to  attend.  Cassette* 
will  be  available  for  liateniag  in  the  Board's 
Freedom  of  information  OfRoe.  and  copies 
may  be  ordered  for  $6  per  casaaHa  by  calling 
202-452-36A4  or  by  writing  to:  Pieedom  of 
Information  Office.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington,  DC 

aossi. 

CONTTACT  PEI«80N  FOR  MORE  INFOWHATWN: 
Joseph  R.  Coyne.  Assistant  to  the  Board; 
202-452-3204. 

•UPPLEKKNTAirr  MFOMMATION:  You  may 
call  202-452-3206  for  a  recorded 
announcement  of  this  meeting:  or  you 
may  contact  the  Board's  Web  site  at 
http://www.bog.frb.fed.us  for  an 
electronic  announcement.  (The  Web  site 
also  includes  procedural  and  other 
information  about  the  open  meeting.) 

Dated:  Docembar  11, 1M7. 

I — "--I  libBinn 

Dmputy  Secntary  of  the  Board. 

IFR  Doc.  97-32729  Filed  12-11-97;  10:36 
ami 

saxMOoooa  ttis-ei-» 


FEDERAL  RESERVE  SYSTEM 
Sunshirw  Act  MMting 

AOENCY  HOLDMQ  TNE  MCETMQ:  Board  of 

Governors  of  the  Federal  Reserve 

S3rstem. 

TMB  AMD  DATE:  Approximately  11  a.m.. 

Thursday.  December  18,  1997,  following 


a  recess  at  the  conclusion  of  the  open 

meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSOEREO: 

1.  Personnel  actions  (appointments. 
Dtions.  assignments. 

•ignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Joseph  R.  Coyne.  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INTORMATION;  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http7/ 
www. bog. frit. fled. us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  December  11. 1997. 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-32730  Filed  12-11-97;  10:36 
ami 

aajjNQ  cooc  m*-*i-m 


FEDERAL  TRADE  COMMISSION 
[DM.  0-3726] 

Baxter  Intemattonal  Itk.;  Prohtbttsd 
Trade  Practices,  and  Affirmatlva 
Corractlva  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 


In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  requires,  among  other 
things.  Baxter  International  ("Baxter"), 
an  Illinois-based  corporation,  to  divest 
its  Autoplex  product  to  a  CaaUBiiaion- 
approved  buyer,  and  to  liceoM  bamuno 
Inlnational  AG's  ("Immune")  product 
in  development  to  a  Conunission- 
approved  licensee  within  four  months 
of  the  date  Baxter  signs  the  consent. 
This  would  resolve  antitrust  concerns 
raised  by  the  $463  million  acquisition  of 
Immuno  by  Baxter,  which  both 
manuCscture  a  wide  variety  of  biologic 
products  derived  from  human  blood 
plMma. 


DATES:  Complaint  and  Order  issued 

March  24. 1997.^ 

FOR  FURTHER  MRMMATKM  CONTACT: 

Pamela  Taylor.  FTC/S-2308, 

Washington.  D.C.  20580.  (202)  326- 

2237. 

SUPPLEMENTARY  INFORMATION:  On  Friday. 
January  3,  1997,  there  was  published  in 
the  Federal  Reg^er,  62  FR  408,  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Baxter 
International  Inc.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  obfections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  Jurisdictional  findings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  e,  38  Stat.  721:  IS  U.S.C  46.  Interpret 

or  apply  sec.  S,  38  StaL  719.  as  amended;  sea 

7,  38  Stat  731,  as  amended:  15  U.S.C  45, 18) 

IJenjamin  I.  Beraaaa, 

Acting  Secretary. 

(FR  Doc  97-32636  Filed  12-12-97;  8:45  am) 


FEDERAL  TRADE  COMMISSION 
(D«(LC-372S] 

aba-Oalgy  UmllMf,  at  al.;  ProhlMtad 
Trada  Practlcaa,  and  Afflrmatlva 
Corracttv*  Actions 

AOENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 


f:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  requires,  among  other 
things,  the  licensing  of  specified  gene 
therapy  technology  and  patent  rights  to 
Rhone-Poulene  Rorer,  Inc.,  to  put 
Rhone-Poulene  in  a  position  to  compete 
against  the  combined  firm.  The  consent 
order  also  requires  divestiture  of  the 
Sandoz  U.S.  and  Canadian  com 
herbicide  assets  to  BASF  and  its  flea 
control  business  to  Central  Garden  k  Pet 
Company  or  another  Commission- 
approved  buyer. 

DATES:  Complaint  and  Order  issued 
March  24,  1997.> 


•  Cofim  of  the  Complaint  and  tlM  DacUion  and 
Oidm  en  available  from  the  Coeuaiaaiaa'i  PuttUc 
RalHoaca  Branch.  H-130.  eoo  Pannsylvaoia 
AvaaiM.  N  W..  Washington.  DC  20S80. 

/1/Copiw  o(  tba  Coaiplainl.  tha  Oaciaioo  and 
Onlar.  and  tha  Commiaaionars'  tUiamaou  ara 
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FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Morse  or  William  Baer,  FTC/H- 
394,  Washington,  D.C.  20580.  (202)  326- 
2949  or  326-2932. 

SUPPLEMENTARY  INFORMATION:  On  Friday, 
January  3, 1997,  there  was  published  in 
the  Federal  Register,  62  FR  409,  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Ciba-Geigy 
Limited,  et  al^  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement, 
indisposition  of  this  proceeding. 

(Sec.  6,  38  SUt.  721;  15  U.S.C.  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719,  as  amended;  sec. 

7,  38  Stat.  731,  as  amended:  15  .S.C.  45, 18) 

Beniamin  I.  Bermaa, 

Acting  Secretary. 

(FR  Doc.  97-32635  Filed  12-12-97;  8:45  am] 

BlLUNOCOOe  e780-01-M 


FEDERAL  TRADE  COMMISSION 
[Diet  0-3727] 

Jeanette  L  Douglas  Co.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  Jeanette  L.  Douglas,  an  officer  of 
Computer  Business  Services,  Inc. 
("CBSI"),  from  misrepresenting  the 
earnings  or  success  rate  of  CBSI 
investors;  the  existence  of  a  market  for 
CBSI's  products  or  services;  the  amount 
of  time  it  takes  investors  to  recoup  their 
investments;  and  from  making  any 
representation  regarding  the 
performance,  benefits,  efficacy  or 
success  rate  of  any  product  or  service 
unless  she  possesses  reliable  evidence 
to  substantiate  the  claims.  The  consent 
order  also  prohibits  the  use  of 
misleading  testimonials  or 
endorsements  and  requires  certain 
disclosures  to  investors. 


DATES:  Complaint  and  Order  issued 
March  24,  1997.' 

FOR  FURTHER  INFORMATION  CONTACT: 
C.  Steven  Baker  or  Catherine  Fuller, 
Federal  Trade  Commission,  Chicago 
Regional  Office,  55  East  Monroe  St., 
Suite  1860,  Chicago,  IL  60603.  (312) 
353-8156  or  (312)  353-5576. 
SUPPLEMENTARY  INFORMATION:  On  Friday, 
January  17,  1997,  there  was  published 
in  the  Federal  Register,  62  FR  2671.  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Jeanette  L. 
Douglas  Co. ,  for  the  purpose  of 
solicitingjiublic  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5,  38  SUt  719,  as  amended; 
15  U.S.C.  45) 

Benjamin  I.  Berman, 

Acting  Secretary. 

[PR  Doc.  97-32637  Filed  12-12-97;  8:45  am] 

BILUNG  CODE  67SO-01-M 


FEDERAL  TRADE  COMMISSION 
PktC-3728]  • 

Phillips  Petroleum  Company; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  requires,  among  other  . 
things,  the  Oklahoma-based  corporation 
to  divest  approximately  160  miles  of 
pipeline  belonging  to  ANR  Pipeline 
Company  and  Phillips  in  the  Anadarko 
Basin  area,  and  to  maintain  the  assets  in 
their  current  condition  and  to  provide 
customers  under  the  contract  with  ANR 
with  gathering  services  at  existing  terms 
and  conditions  pending  divestiture.  The 
consent  order  also  requires  Phillips,  for 
ten  years,  to  notify  the  Commission 
before  acquiring  during  any  18-month 
period  more  than  five  miles  of  gas 


gathering  pipelines  in  the  specified 
areas  of  the  Oklahoma  counties. 
DATES:  Complaint  and  Order  issued 
March  28,  1997. i 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Cary,  FTC/H-374,  Washington. 
DC  20580.  (202)  326-3741. 
SUPPLEMENTARY  INFORMATION:  On  Friday, 
January  10,  1997,  there  was  published 
in  the  Federal  Register,  62  FR  1459,  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Phillips 
Petroleum  Company,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  have  been  received,  the 
Commission  has  ordered  the  issuance  of 
the  complaint  in  the  form  contemplated 
by  the  agreement,  made  its 
jurisdictional  findings  and  entered  an 
order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interpret 
or  apply  sec.  5.  38  Stat.  719,  as  amended:  sec. 
7,  38  Stat.  731,  as  amended;  15  U.S.C.  45, 18) 
Benjamin  I.  Berman. 
Acting  Secretary. 

[FR  Doc.  97-32638  Filed  12-12-97;  8:45  am) 
BIUJNG  cooc  C79&-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disaasa  Control  and 
Prevention 

Agency  for  Toxic  Sut>stance8  and 
Disease  Registry;  Senior  Executhre 
Service;  Performance  Review  Board 
Memt>ers 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  and  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR),  Department  of  Health  and 
Human  Services. 
ACTION:  Notice. 

SUMMARY:  Title  5,  U.S.  Code,  Section 
4314(c)(4)  of  the  Civil  Service  Reform 
Act  of  1978,  Pub.  L.  95-454,  requires 
that  appointment  of  Performance 
Review  Board  members  be  published  in 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Clayton,  Human  Resources 
Management  Office.  Office  of  Program 
Support,  Centers  for  Disease  Control 
and  Prevention.  4770  Buford  Highway. 


available  from  the  Commission's  Public  Reference 
Branch.  H-130.  GOO  Pennsylvania  Avenue,  N.W.. 
Washington.  D.C.  20S80. 


>  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  600  Pennsylvania 
Avenue.  NW..  Washington.  DC  20580. 


*  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130.  600  Pennsylvania 
Avenue.  NW..  Washington,  DC  20580. 
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KdaiUtop  K-07.  Atlanta.  Geoigia  30341- 
3724.  tfllaphone  770-468-1874. 
aUM>I.CMeNTAflY  WFOWMATION;  The 
foUowiog  persons  will  serve  on  the 
Parfonnance  Review  Board  which 
ovanMt  the  evaluation  of  performance 
appreiaals  of  Senior  Executive  Service 
member*  of  the  Department  of  Health 
and  Human  Service*  in  the  Centers  for 
Diaeaaa  Control  and  Prevention,  and  the 
Agaocy  (or  Toxic  Substance*  and 
Oiaeaae  Registry: 

Claire  V.  Broome.  M.O..  Chairperson 

Helene  D.  Gayle.  M.D..  M.P.H. 

lames  M.  Huohes.  M.O. 

Aithur  C.  Jacuon 

Richard  |.  |acluon.  M.O..  M.P.a 

Wanda  K.  )ones.  Dr.P.H. 

James  S.  Marks.  M.D..  M.P.H. 

Peter ).  McCumiskey 

Unda  Rosenstock.  M.D..  M.P.H. 

Dated:  December  8. 1997. 
Clair*  ■rasMM. 

Dmputy  Dinctor.  Centen  for  Diaeam  Control 
and  PrwvenUon  (CDC)  and  Deputy 
AdminiBtrator,  Agency  for  Toxic  Substancet 
and  Dimam  Ra^iSitry  (A  TSDR). 
IFR  Doc  t7-S2Sa9  Filed  12-12-97:  6:45  am) 
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DEPARTMCNT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

InvostlgaUonal  Biological  Product 
Trials;  Piooadura  to  Monitor  Qinical 
Hold  Procaas;  Mooting  of  Oversight 
Cofmnlttea  and  Raquaat  for 
Submissions 

aqency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

aUMMAMV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
1998  meetings  of  its  clinical  hold 
oversight  conunittee.  which  reviews  the 
clinical  hold  orders  that  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  has  placed  on  certain 
investigational  biological  product  trials. 
For  each  meeting,  FDA  is  inviting  any 
interested  biological  product  company 
to  use  this  confidential  mechanism  to 
submit  to  the  committee  for  its  review 
the  name  and  number  of  any 
investigational  biological  product  trial 
placed  on  clinical  hold  during  the  past 
12  months  that  the  company  wants  the 
committee  to  review. 
DATES:  The  next  meetings  will  be  held 
on  February  10.  1998;  May  12,  1998: 
August  11.  1998;  and  November  10, 
1998.  Biological  product  companies 
may  submit  review  requests  for  the 
February  meeting  by  January  12.  1998; 


for  the  May  masting  by  Match  31. 1998; 
for  the  August  meeting  by  June  30, 1998; 
and  for  the  November  meeting  by 
"  Br  29.  1998. 

Submit  clinical  hold  review 
requests  to  Amanda  Bryce  Norton.  FDA 
Chief  Mediator  and  Ombudsman.  Office 
of  the  Commissioner  (HF-7).  5600 
Fishers  Lane.  rm.  14-105.  Rockville.  MD 
20857.  301-827-3390. 
TOR  nmiMER  MFONMATXM  CONTACT:  Joy 
A.  Cavagnaro.  Center  for  Biologies 
Evaluation  and  Research  (HFM-4).  Food 
and  Drug  Administration.  1401 
Rockville  Pike.  Rockville.  MD  20852- 
1448.  301-827-0379. 


l:FDA 

regulations  in  part  312  (21  CFR  part 
312)  provide  pnx»dures  that  govern  the 
use  of  investigational  new  drugs  and 
biologies  in  human  subjects.  If  FDA 
determines  that  a  proposed  or  ongoing 
study  may  pose  significant  risks  for 
human  subjects  or  is  otherwise  seriously 
deficient,  as  discussed  in  the 
investigational  new  drug  regulations,  it 
may  order  a  clinical  hold  on  the  study. 
The  clinical  hold  is  one  of  FDA's 
primary  mechanisms  for  protecting 
siib)ects  who  are  involved  in 
InveatigBtional  new  drug  or  biologic 
trials.  Section  312.42  describes  the 
grounds  for  ordering  a  clinical  hold. 

A  clinical  hold  is  an  order  that  FDA 
iasuss  to  a  sponsor  to  delay  a  proposed 
InvestlgBtion  or  to  suspend  an  ongoing 
investigation.  The  clinical  hold  may  be 
order^  on  one  or  more  of  the 
investigations  covered  by  an 
investigational  new  drug  application 
(IND).  When  a  proposed  study  is  placed 
on  clinical  hold,  subjects  may  not  be 
given  the  investigational  drug  or 
biologic  as  part  of  that  study.  When  an 
ongoing  study  is  placed  on  clinical 
hold,  no  new  subjects  may  be  recruited 
to  the  study  and  placed  on  the 
investigational  drug  or  biologic,  and 
patients  already  in  the  study  should 
stop  receiving  therapy  involving  the 
investigational  drug  or  biologic  unless 
FDA  specifically  permits  IL 

When  FDA  concludes  that  there  is  a 
deficiency  in  a  proposed  or  ongoing 
clinical  trial  that  may  be  grounds  for 
ordering  a  clinical  hold,  ordinarily  FDA 
will  attempt  to  resolve  the  matter 
through  informal  discussions  with  the 
sponsor.  If  that  attempt  is  unsuccessful, 
a  clinical  hold  may  be  ordered  by  or  on 
behalf  of  the  director  of  the  division  that 
is  responsible  for  the  review  of  the  IND. 

FDA  regulations  in  §  312.48  provide 
dispute  resolution  mechanisms  through 
which  sponsors  may  request 
reconsideration  of  clinical  hold  orders. 
The  regulations  encourage  the  sponsor 
to  attempt  to  resolve  disputes  directly 


with  the  review  staff  responsible  for  the 
review  of  the  IND.  If  necessary,  the 
sponsor  may  request  a  meeting  with  the 
review  staff  and  management  to  discuss 
the  clinical  hold. 

CBER  began  a  process  to  evaluate  the 
consistency  and  fairness  of  practices  in 
ordering  clinical  holds  by  instituting  an 
oversight  committee  to  review  clinicJal 
holds  (see  61  FR  1031  at  1033.  January 
11.  1996).  CBER  held  its  first  clinical 
hold  oversight  committee  meeting  on 
May  17, 1905,  and  plans  to  conduct 
further  quality  assurance  oversight  of 
the  IND  process.  The  review  procedure 
of  the  committee  is  designed  to  afford 
an  opportunity  for  a  sponsor  who  does 
not  wish  to  seek  formal  reconsideration 
of  a  pending  clinical  hold  to  have  that 
clinical  hold  considered 
"anonymously."  The  committee 
consists  of  senior  managers  of  CBER,  a 
senior  official  from  the  Center  for  Drug 
Evaluadon  and  Research,  and  the  FDA 
Chief  Mediator  and  Ombudsman. 

Clinical  holds  to  be  reviewed  will  be 
chosen  randomly.  In  addition,  the 
committee  will  review  clinical  holds 
proposed  for  review  by  biological 
product  sponsors.  In  general,  a 
biological  product  sponsor  should 
consider  requesting  review  when  it 
disagrees  with  FDA's  scientific  or 
procedural  basis  for  the  decision. 

Requests  for  committee  review  of  a 
clinical  hold  should  be  submitted  to  the 
FDA  Chief  Mediator  and  Ombudsman, 
who  is  responsible  for  selecting  clinical 
holds  for  review.  The  committee  and 
CBER  staff,  with  the  exception  of  the 
FDA  Chief  Mediator  and  Ombudsman, 
are  never  advised,  either  in  the  review 
process  or  thereafter,  which  of  the 
clinical  holds  were  randomly  chosen 
and  which  were  submitted  by  sponsors. 
The  committee  will  evaluate  the 
selected  clinical  holds  for  scientific 
content  and  consistency  with  FDA 
regulations  and  CBER  policy. 

The  meetings  of  the  oversight 
committee  are  closed  to  the  public 
because  committee  discussions  deal 
with  confidential  commercial 
information.  Summaries  of  the 
committee  deliberations,  excluding 
confidential  commercial  information, 
may  be  requested  in  writing  from  the 
Freedom  of  Information  Office  {HFI-35), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  rm.  12A-16,  Rockville, 
MD  20857,  approximately  15  working 
days  after  the  meeting,  at  a  cost  of  10 
cents  per  page.  If  the  status  of  a  clinical 
hold  changes  following  the  committee's 
review,  the  appropriate  division  Will 
notify  the  sponsor. 

For  each  meeting.  FDA  invites 
biological  product  companies  to  submit 
to  the  FDA  Chief  Mediator  and 
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Ombudsman  the  name  and  IND  nimiber 
of  any  investigational  biological  product 
trial  that  was  placed  on  clinical  hold 
during  the  past  12  months  that  they 
want  the  committee  to  review. 
Submissions  should  be  made  by  January 
12. 1998,  for  the  February  meeting;  by 
March  31,  1998.  for  the  May  meeting;  by 
June  30. 1998,  for  the  August  meeting; 
and  by  September  29. 1998,  for  the 
November  meeting  to  Amanda  Bryce 
Norton.  FDA  Chief  Mediator  and 
Ombudsman  (address  above). 

Dated:  December  9. 1997. 

WllUam  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-32678  Jiled  12-12-07;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Product,  Eslabllshmant,  and  Biologies 
Ucanaa  Applications,  Refusal  to  His; 
Maating  of  Ovarsiglit  Committas 

AQBICY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
1998  meetings  of  its  standing  oversight 
committee  in  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  that 
conducts  a  periodic  review  of  CBER's 
use  of  its  refusal  to  file  (RTF)  practices 
on  product  license  applications  (PLA's), 
establishment  license  applications 
(ELA's),  and  biologies  license 
applications  (BLA's).  CBER's  RTF 
oversight  committee  examines  all  RTF 
decisions  that  occurred  during  the 
previous  quarter  to  assess  consistency 
across  CBER  offices  and  divisions  in 
RTF  decisions. 

DATES:  The  next  meetings  will  be  held 
on  January  13. 1998;  AjMil  14. 1998;  July 
14, 1998;  and  October  13. 1998. 
FOR  FURTHER  MFORMATION  CONTACT:  Joy 
A.  Cavagnaro,  Center  for  Biologies 
Evaluation  and  Research  (HFM-4).  Food 
and  Drug  Administration,  1401 
Rockville  Pike.  Rockville.  MD  20852- 
1448.  301-827-0379. 
SUPPtEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  15, 1995  (60  FR 
25920),  FDA  announced  the 
establishment  and  first  meeting  of 
CBER's  standing  oversight  committee. 
As  explained  in  the  notice,  the 
importance  to  the  public  health  of 
getting  new  biological  products  on  the 
market  as  efficiently  as  possible  has 


made  improving  the  biological  product 
evaluation  process  an  FDA  priority. 
CBER's  managed  review  process  focuses 
,  on  specific  milestones  or  intermediate 
goals  to  ensure  that  a  quality  review  is 
conducted  within  a  specified  time 
period.  CBER's  RTF  oversight 
committee  continues  CBER's  effort  to 
promote  the  timely,  efficient,  and 
consistent  review  of  PLA's,  ELA's,  and 
BLA's. 

FDA  regulations  on  filing  PLA's, 
ELA's,  and  BLA's  are  foimd  in  21  CFR 
601.2  and  601.3.  A  sponsor  who 
receives  an  RTF  notification  may 
request  an  informal  conference  with 
CBER,  and  thereafter  may  ask  that  the 
application  be  filed  over  protest,  similar 
to  the  procedure  for  drugs  described 
under  21  CFR  314.101(a)(3). 

CBER's  standing  RTF  oversight 
committee  consists  of  senior  C3ER 
officials,  a  senior  official  fiom  the  FDA's 
Center  fior  Drug  Evaluation  and 
Research,  and  the  FDA  Chief  Mediator 
and  Ombudsman.  Meetings  will 
ordinarily  be  held  once  a  quarter  to 
review  aU  of  the  RTF  decisions.  The 
purpose  of  such  a  review  is  to  assess  the 
consistency  within  CBER  in  rendering 
RTF  decisions.  If  there  are  no  RTF 
decisions  to  review,  however,  the 
meeting  may  be  cancelled.  FDA  intends 
to  post  any  meeting  cancellation  on  the 
CBER  home  page  at  "http:// 
www.fda.gov/eber/eon£meet.htm''. 
Publication  of  any  meeting  cancellation 
will  be  made  only  as  time  permits. 

Because  the  committee's  deliberations 
will  deal  with  confidential  commercial 
information,  all  meetings  will  be  closed 
to  the  public.  The  committee's 
deliberations  will  be  reported  in  the 
minutes  of  the  meeting.  Although  those 
minutes  will  not  be  publicly  available 
because  they  will  contain  confidential 
commercial  information,  summaries  of 
the  committee's  deliberations,  with  all 
such  confidential  commercial 
information  omitied,  may  be  requested 
in  writing  firom  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  rm.  12A-16,  Rockville.  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
If,  following  the  committee's  review,  an 
RTF  decision  changes,  the  appropriate 
division  within  CBER  will  notify  the 
sponsor. 

Dated:  December  9, 1997. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  97-32677  Filed  12-12-97;  8^45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Orthopaedic  and  Rehat>{litation 
Devices  Panel  of  ttie  Medical  Davlcas 
Advisory  Committee;  Notice  of  MseMng 

AQBICY:  Food  and  Drug  Administraticm. 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Orthopaedic  and 
Rehabilitation  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Cmnmittee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  12, 1998,  11  a.m.  to  6 
p.m.,  and  January  13, 1998,  7:30  a.m.  to 
5:30  p.m. 

Location:  Paiidawn  Bldg.,  conference 
rooms  G  and  H,  5600  Fisher*  Lane. 
Rockville.  MD. 

Contact  Person:  Jodi  ^.  Nashman, 
Center  for  Devices  and  Radiological 
Health  (HFZ^IO),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-594-2036,  or 
FDA  Advisory  Committee  Information 
Line,  1-80O-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12521.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  January  12. 1998.  the 
commitiee  will  discuss  and  make 
recommendations  for  reclassification 
petitions  for  non-  and  semi-constrained 
shoulders  and  uni-  and  total 
patellofemorotibial  knees.  On  January 
13, 1998,  the  committee  will  discuss 
and  make  recommendations  for  the 
reclassification  petitions  for 
patellofemoral  knees  and  constrained 
elbows,  and  for  the  classification  of 
calcium  sulCate  pre-forraed  pellets 
(plaster  of  paris  pellets). 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  5. 1998.  Oral 
presentations  from  the  public  regarding 
the  reclassification  petitions  for  non- 
and  semi-constrained  shoulders  and 
uni-  and  total  patellofemorotibial  knees 
will  be  scheduled  between 
approximately  11  a.m.  and  12  m.  on 
January  12. 1996.  Oral  presentations 
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from  the  public  regarding  th« 
reclassification  petitions  for 
patellofemoral  knee*  and  constrained 
elbows,  as  well  as  for  the  classification 
of  calcium  sulfate  pre-formed  pellets 
(plaster  of  paris  pelljats)  will  be 
scheduled  between  approximately  7:30 
a.m.  and  8:30  a.m.  on  January  13.  1998. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  January  5, 
1998.  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  FMeral  Advisory  Committee  Act  (5 
U.S.C  app.  2). 

Dated:  Dec«mber  9. 1997. 
Mkhael  A.  FriedmaB. 
Deputy  Commissioner  for  OperatJoiu. 
(FR  Doc.  97-32676  Filed  12-12-97;  8:45  am] 

MJJNO  COM  41S0-01-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  InstHute  of  Child  Health  and 
Human  Development;  Nottoe  of  Clossd 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Prevention  of  Osteoporosis. 

Date:  December  18-19, 1997. 

Time: 
December  18—6:00  p.iii.-lO:00  p.m. 
December  19 — 8:00  S-m.-adjourament 

Place:  Bethesda  Mairiott  Hotel.  5151  Pooks 
Hill  Road,  Bethetda.  Maryland  20814. 

Contact  Person:  Anne  Kxey,  Scientific 
Review  Administrator.  N1CHD.  6100 
Executive  Boulevard,  Room  SEOI.  Rockville, 
MD  20852.  Telephone:  301-496-1485. 

Purpose/ Agenda:  To  evaluate  and  review 
research  grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C.  The 
discussion  of  these  applications  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  these  applications,  the 
disclosure  of  which  %vould  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 


need  to  meet  timing  UmitatioDs  Imposed  by 
the  rrvfew  and  funding  cycle. 
(CaUlog  of  Federal  Domestic  Assistance 
Program  Nos.  193.864.  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children).  National  Institutes  of  Health,  HHS) 

Dated:  December  8. 1997. 
UVenie  Y.  SiriiagBeld. 
Committee  Management  Officer.  NBi. 
[FR  Doc.  97-32612  Filed  12-12-97;  8:45  ami 
■LUMQ  oooc  4i4a-ai-« 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WHdHfe  Sefvica 
Service  Regulations  CommHIee 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nalional  Institutes  of  Health 

National  instttuts  of  General  Medical 
Sciences;  Notice  of  Cloeed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  aa 
amended  (5  United  States  Code 
Appendix  2),  notice  is  hereby  given  of 
the  following  National  Institute  of 
General  Medical  Sciences  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Trauma  and  Bum  (PSO). 
Date:  December  16-17, 1997. 
Time: 

December  16 — 8:00  p.m.-10:00  p.m. 
December  17 — 8:00  a.m.-«djoumment 

Place:  Copley  Plaza  Hotel,  138  St.  James 
Avenue,  Boston,  Massachusetts  02116. 

Contact  Person:  Dr.  Bruce  Wetzel. 
Scientiric  Review  Administrator,  NIGMS. 
Natcher  Building— Room  1AS-19K. 
Bethesda,  Maryland  20852-6200.  Telephone: 
301-594-3907. 

Purpose/Agenda:  To  evaluate  and  review  a 
grant  application. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C.  The 
discussions  of  this  application  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
peisonal  information  concerning  individuals 
associated  with  the  application,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

This  notice  is  published  less  than  IS  days 
prior  to  the  meeting  due  to  the  urgent  need 
to  meet  timing  limitations  imposed  by  the 
review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.821,  Biophysics  and 
Physiological  Sciences:  93.859, 
Pharmacological  Sciences;  93.862,  Onetlcs 
Research:  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careeis  (MARC):  and 
93.375,  Minority  Biomedical  Research 
Support  (MBRS)I.  National  histitutes  of 
Health) 

Dated:  December  8, 1997. 
UVene  Y.  Strii^BeM. 

Committee  Management  Officer,  NIH. 

[FR  Doc.  97-32613  Filed  12-12-97;  8:45  am) 

aajjNO  oooc  4i4a-ei-M 


AOBICV:  Fish  and  Wildlife  Service, 
Intmior. 

ACTION:  Notice  of  meeting. 


The  Fish  and  Wildlife  Service 
(hereinafter  Service)  will  conduct  an 
open  meeting  on  Janiiary  29,  1998,  to 
identify  and  disciiss  preliminary  issues 
concerning  the  1908-99  migratory  bird 
hunting  regulations. 
IMTE8:  January  29,  1998. 

AOORESSES:  The  Service  Regulations 
Committee  will  meet  at  the  V.S.  Fish 
and  Wildlife  Service,  Arlington  Square 
Building.  Room  200  A/B.  Arlington. 
Virginia. 

RM  FURTHER  MRMMATION  OONTACT:  Paul 
R.  Schmidt,  Chief,  OCBce  of  Migratory 
Bird  Management.  U.S.  Fish  and 
Wildlife  Service.  Department  of  the 
Interior,  ms  634 — ARLSQ,  1849  C  Street. 
NW..  Washington.  DC  20240.  (703)  358- 
1714. 

SUPPtXMEMrARY  MFOnMATKM: 
Representatives  from  the  Service,  the 
Service's  Migratory  Bird  Regulations 
Committee,  and  Flyway  Council 
Consultants  will  meet  on  )anuary  29. 
1998,  at  9:00  a.m.  to  identify 
preliminary  issues  concerning  the  1998- 
99  migratory  bird  bunting  regulations 
for  discussion  and  review  by  the  Flyway 
Councils  at  their  March  meetings. 

In  accordance  with  Departmental 
policy  regarding  meetings  of  the  Service 
Regulations  Committee  attended  by  any 
person  outside  the  Department,  these 
meetings  are  open  to  public  observation. 
Members  of  the  public  may  submit 
written  comments  on  the  matters 
discussed  to  the  Director. 

Dated:  December  4.  1997. 
Jamie  Rappaport  Clark, 
Director.  U.S.  Fiah  and  Wildlife  Serrice. 
|FR  Doc.  97-32588  Filed  12-12-97;  8:45  am) 

aajJNQ  COM  4»1»4S-F 

DEPARTMENT  OF  THE  INTERIOR 

BuMSuof  Land  Management 

(CA-018-143(M)1;  CACA  38t1«| 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Pul>llc  Meeting; 
Callfomla 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 
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SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
3.368.85  acres  of  public  lands  in  El 
Dorado  County  to  protect  the  South 
Fork  of  the  American  River.  This  notice 
closes  the  lands  for  up  to  2  years  from 
surface  entry  and  mining.  The  lands 
will  remain  open  to  mineral  leasing  and 
the  Materials  Act  of  1947.  Up  to  352.38 
acres  of  non-federally  owned  lands 
would  be  subject  to  this  withdrawal  if 
they  are  acquired  by  the  United  States 
in  the  future  by  exchange,  donation,  or 
purchase. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
March  16. 1998. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  California 
State  Director.  BLM  California  State 
Office  (CA-931).  2135  Butano  Drive. 
Sacramento,  California  95825-0451. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
OfHce.  916-978-4675  or  )ohn  Beck. 
BLM  Folsom  Field  Ofdce,  916-985- 
4474. 

SUPPLEMENTARY  INFORMATION:  On 
December  3,  1997,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  lands  frt>m  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

Mount  Diablo  Meridian.  California 

T.  11N.,R.  9E., 

Sec.  9.  that  portion  of  the  SEV4SWV4  and 
the  SWV4SEV4  lying  Southerly  of  the 
South  Boundary  of  State  Highway  49 

Sec.  10,  all,  excepting  that  portion  lying 
Northerly  of  the  North  boundary  of 
California  State  Highway  49 

Sec.  11,  the  West  half  of  the  Northwest 
quarter  and  the  North  half  of  the 
Northwest  quarter  of  the  Southwest 
quarter  lying  Southerly  of  the  South 
boundary  of  State  Highway  49  as 
conveyed  to  the  State  of  California  by 
deed  recorded  January  8, 1962  in  Book 
577  of  Official  Records,  page  89,  and 
Westerly  and  Northerly  of  the  centerline 
of  the  South  Fork  of  the  American  River, 
the  East  half  of  the  Northwest  quarter 
lying  Westerly  and  Northerly  of  the 
centerline  of  the  South  Fork  of  the 
American  River,  lying  Southerly  of  the 
South  boundary  of  State  Highway  49  as 
conveyed  to  the  State  of  California  by 
Deed  recorded  January  8, 1962  in  Book 
577  of  CMHcial  Records,  page  89,  also 
lying  Westerly  of  the  following  described 
line:  Beginning  at  the  Northwest  comer 
of  Parcel  1  as  shown  on  that  certain 
Parcel  map  filed  in  Book  45  of  Parcel 
Maps  at  Page  34  being  located  on  the 
said  South  boundary  of  State  Highway 
49;  thence  along  the  West  boundary  of 
said  Parcel  1  South,  550.09  feet  to  a  1V«" 


capped  iron  pipe  stamped  L.S.  2403; 
thence  leaving  said  West  boundary  along 
the  East  boundary  of  that  certain  Parcel 
of  land  encumbered  by  agreement  to 
complete  Boundary  Line  Adjustment  and 
Easement  Agreement  recorded  in  Book 
4380  of  Official  Records  at  page  59  South 
12'  54'  45"  East,  280.34  feet;  thence 
South  26>  2(r  07"  East,  187.26  feet  to  the 
said  centerline  of  the  South  Fork  of  the 
American  River  and  the  termintis  of  said 
described  line. 

Sec.  12,  lots  1  to  9  inclusive, 
NWV4SEV4NWV4,  and  NWV4NEV4SEV4. 

Sec.  20,  NEV4SWV4.  NV2SEV4,  SEV4SEV4. 

Sec.  21,  that  portion  of  the  West  half  lying 
Westerly  of  the  centerline  of  the  South 
Fork  of  the  American  Riven 

Sec.  28,  that  portion  of  the  N>/2  NWV4  lying 
Westerly  and  Northerly  of  the  centerline 
of  the  South  Fork  of  the  American  River, 
SWV4NWV4  excluding  Mineral  Survey 
5163,  W'/iSW'/.,  and  SEV4SWV4. 

Sec.  29,  tracts  1  and  2.  as  shown  on  the 
map,  filed  October  2,  1991  in  book  18, 
of  survey  maps  at  page  129,  El  Dorado 
County  Records,  California,  and  that 
portion  of  the  S'/iSW'A  lying  Westerly 
and  Northerly  of  the  centerline  of  the 
South  Fork  of  the  American  River. 

Sec.  30,  loU  1  to  4  inclusive.  SWV4NEV4. 
SEV4NWV4.  E'/iSW'/i,  and  SEV4. 

Sec.  32,  N>/iNE>/4,  SWV4NEV4.  W'/i,  and 
S'/iSE'/t. 
T.11N.,R.  JOE.. 

Sec.  18,  lots  5,  6,  and  7.  and 
NWV4NEV4NWV4. 

Sec.  22,  NWV4SEV4,  SWV4,  and  that 
portion  of  the  E'/zNW'/i  excluding  lots  1, 
4,  and  5. 

Sec.  26,  SWV4. 

Sec.  27,  NE'/4,  N>/iNWV4.  SEV4NWV4. 
E»/iSWV4,  and  SE'A. 

The  areas  described  aggregate  3.368.85 
acres,  more  or  less,  in  El  Dorado  County. 
In  addition,  if  any  of  the  non-federally 
owned  lands  within  the  area  described 
below  are  acquired  by  the  United  States 
in  the  future  by  exchange,  donation,  or 
purchase,  those  lands  will  be  subject  to 
this  withdrawal: 

Mount  Diablo  Meridian.  California 

T.11N..R.9E. 

Sec.  29,  NWV4,  NWV4SWV4,  NEV«SWV4, 
and  portions  of  the^st  half  more 
particularly  described  as  follows:  Parcels 
2,  3,  and  4,  as  shown  on  the  Parcel  Map, 
filed  August  17, 1979  in  Book  24  of 
PARCEL  MAPS  at  page  15,  El  Dorado 
County  Records,  California,  and  as 
amended  by  Certificate  of  Correction 
recorded  August  31, 1989  in  Book  3196 
of  Official  Records,  page  76,  and  tract  3 
as' shown  on  the  map,  filed  October  2, 
1991  in  book  18  of  survey  maps  at  page 
129,  El  Dorado  County  Records, 
California. 

Sec.  31,SEV4NEV4. 

The  areas  described  aggregate  352.38 
acres,  more  or  less,  in  El  Dorado  Coimty. 

The  purpose  of  the  proposed 
withdrawal  is  to  assure  long  term 
protection  and  preservation  of  the 


riparian  areas,  wildlife  habitat,  scenic 
quality,  and  high  recreation  values  of 
the  public  lands,  newly  acquired  lands, 
and  lands  proposed  to  be  acquired  in 
the  corridor  of  the  South  Fork  of  the 
American  River. 

Until  March  16, 1998  all  persons  who 
wish  to  submit  comments,  suggestions, 
or  objections  in  connection  with  the 
proposed  withdrawal  may  present  their 
views  in  writing  to  the  California  State 
Director  of  the  Bureau  of  Land 
ManaeemenL 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  California  State 
Director  by  March  16, 1998.  Upon 
determination  by  the  authorized  ofBcer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  pr(x:essed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  those  which  are  compatible  with  the 
use  of  the  lands,  as  determined  by  BLM. 

Dated:  December  4. 1997. 
Duane  Marti, 

Acting  Chief,  Branch  of  Lands. 
(FR  Doc.  97-32608  Filed  12-12-97;  8:45  am] 
BIUJNQ  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NM-038-1430-00-257A;  NMNM  95118  and 
NMNM  0554544] 

Notice  of  Proposed  Withdrawal  and 
Partial  Termination  of  Recreation  and 
Public  Purpose  (R&PP)  Classification. 
NMNM  0554544;  New  Mexico 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 
ACTION:  NoUce. 

SUMMARY:  The  BLM  proposes  to 
withdraw  680  acres  of  land  to  protect 
the  scenic  and  recreational  values  and 
facilities  at  the  Datil  Well  Campground 
in  Catron  County,  New  Mexico.  This 
notice  closes  the  public  land  for  up  to 
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2  yean  from  location  and  entry  under 
the  United  States  mining  laws.  The 

Eubiic  land  will  remain  open  to  mineral 
nsing.  This  notice  terminates  R&PP 
Classification  NMNM  0554544  in  part. 
DATES:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
March  16.  1998. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Socorro 
Resource  Area  Manager,  198  Neel 
Avenue  NW.  Socorro.  New  Mexico 
87801. 

FOR  FURTHER  MFORMATION  CONTACT:  Lois 
Bell.  BLM,  Socorro  Resource  Area 
Office,  198  Neel  Ave,  NW,  Socorro,  New 
Mexico  87801 ,  or  telephone  (505)  835- 
0412. 

SUPPI^MENTARY  INFORMATION:  Pursuant 
to  the  RAFF  Act  of  June  14,  1925,  as 
amended.  (43  U.S.C.  869  et  seq.),  and 
the  regulations  contained  in  43  CFR 
2461.5  (c)  (2).  R&PP  ClassiflcaUon 
NMNM  0554544  is  hereby  terminated  in 
part  for  the  land  described  below.  This 
classiScation  segregated  the  subject  land 
among  others,  as  not  suitable  for 
disposal  except  for  recreation  purposes. 
Termination  of  the  classification  from 
the  subject  land  will  insure  the  land  and 
existing  focilities  remain  in  public 
ownership.  Further,  on  November  26. 
1097.  a  petition  was  approved  allowing 
the  BLM  to  file  an  application  to 
withdraw  the  following  described  land 
from  settlement,  sale,  location,  or  entry 
under  the  mining  laws,  subject  to  valid 
existing  rights: 

tium  Mnico  rriKipal  MoidiaB 
T.  2  S..  R.  10  W.. 

Sec.  10.  all. 

Sec.  11,NWV«SWV«. 

The  aree  aggregates  680  acres  in  Cation 
County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  land  for 
management  of  recreational  and  scenic 
values.  Until  an  application  is  filed,  no 
further  action  will  be  taiien  on  this 
proposal.  The  RAFF  classification  no 
longer  serves  a  need  on  the  land 
described  above  and  is  hereby 
terminated. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
BLM  Socorro  Resource  Area  Manager. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 


written  request  to  the  BLM  Socorro 
Resource  Area  Manager  within  90  days 
from  the  date  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  time  and  place 
will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting.  The 
application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  bom  the  date 
of  publication  of  this  notice  in.  the 
Federal  Register,  the  public  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  cooperative 
agreements,  leases,  rights-of-way  and 
other  discretionary  actions  of  a 
temporary  nature. 

Dated:  December  9, 1997. 
Linda  S.  C  RundeU, 
Diatrict  Manager,  Las  Crucet. 
|FR  Doc  97-32607  Filed  12-12-97;  8:45  am] 
■ajJNQ  COM  4S10-«G^ 


DEPARTMENT  OF  THE  MTERIOR 


Notic*  of  AvallabUlty  of  Olractor's 
OrdarConcemlno  Parfc  Planning 
Adtvities 

AQENCV:  National  Park  Service.  Interior. 
ACTION:  NoUce  of  availability. 


;  The  National  Park  Service 
(NPS)  is  converting  and  updating  its 
current  sjrstem  of  internal  instructions. 
When  these  documents  contain  new 
policy  or  procedural  requirements  that 
may  afiiect  parties  outside  the  NPS,  this 
information  is  being  made  available  for 
public  review  and  comment.  Director's 
Order  f  2  eatabllshea  new  policies  and 
procedural  guidance  concerning 
planning  activities  for  units  of  the 
National  Park  System. 
DATES:  Written  comments  %vill  be 
accepted  until  January  14.  1998. 
ADOMEStCS:  Send  requests  for  copies  to 
Warren  Brown.  National  Park  Service, 
Division  of  Park  Planning  and  Special 
Studies,  1849  C  Street  NW.  Room  3230. 
Washington.  D.C.  20240. 
FOR  FWmCR  MFORMATION  CONTACT. 
Gail  Slammer  at  (303)  969-2686. 
SUPPI^MENTAAY  MFORMATION:  The  NPS 
is  revising  the  policies  and  procedures 
that  guide  its  piark  planning  activities. 
To  accomplish  this,  the  planning 
policies  included  in  National  Park 


Service  Management  Policies  (1988)  are 
being  revised  and  the  Park  Planning 
Process  Guideline  (NPS-2,  1982)  is 
being  rescinded.  The  new  process  for 
park  planning  will  be  issued  as 
Director's  Order  #2,  in  conformance 
with  the  NPS's  new  system  of  internal 
guidance  documents.  Director's  Order 
#2  will  contain  new  policy  statements  to 
replace  those  now  contained  in  NPS 
Management  Policies,  and  new  planning 
procedures  and  standards  that  will  be 
adhered  to,  with  the  following 
exception:  The  sections  of  the  earlier 
policies  and  guidelines  addressing  new 
area  studies  (studies  of  potential 
additions  to  the  National  Park  System, 
wild  and  scenic  rivers  system,  and 
national  trails  system)  will  remain  in 
effect  until  the  are  updated  later  in 
1998. 

The  draft  Director's  Order  establishes 
a  general  framework  for  park  planning 
to  promote  coordination,  streamline, 
and  lietter  document  decision  maUng 
processes.  The  order  describes  four 
closely  related  planning  processes: 
General  Management  planning.  {>ark 
strategic  planning,  implementation 
planning  and  annual  performance 
planning  and  reporting.  The  order  is 
designed  to  help  minimize  duplication 
and  potential  inconsistency  in  park 
planning  by  explaining  how  various 
types  of  plans  and  planning  processes 
relate  to  each  other. 

A  notice  that  the  NPS  paric  planning 
guidelines  were  being  updated  vraa 
published  in  the  June  8, 1996.  Federal 
Begister,  with  an  invitation  for 
interested  parties  to  provide  information 
that  should  be  considered  by  the  NPS. 
A  draft  Director's  Order  was  released 
June  15.  1997,  for  review  by  the  public 
and  interested  agencies,  with  comments 
due  by  August  15. 1997.  During  the  60- 
day  public  review  period,  theoraft 
Director's  Order  was  posted  on  the 
Internet  and  printed  copies  were  mailed 
to  national  organizations  known  to  have 
a  major  interest  in  NPS  park  planning. 

Comments  were  received  from  45 
groups  or  individuals,  including  park 
managers  and  other  reviewers  within 
the  NPS.  National  organizations  that 
commented  included  the  National  Parks 
and  Conservation  Association,  the 
National  Conference  of  State  Historic 
Preservation  Officers,  and  the  National 
Park  Hoapitality  Association.  Comments 
were  also  received  from  the  Office  of  the 
Governor  in  the  State  of  Alaska. 

Those  commenting  generally  agreed 
with  the  overall  approach  to  park 
planning  outlined  in  the  draft  Director's 
Order.  Several  of  thefr  suggestions  have 
been  incorporated  into  the  revised  draft, 
including  strengthening  the  explanation 
of  need  for  public  involvement  in  the 
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planning  process,  and  the  need  for  valid 
and  reliable  data  as  a  basis  for  decision- 
making. Also,  a  description  of  planning 
as  a  tool  for  determining  the  appropriate 
relationship  between  resource 
preservation  and  public  enjoyment  has 
been  added,  with  some  general 
principles  to  highlight  the  role  that 
planning  plays  in  accomplishing  the 
NPS  mission.  The  document  has  been 
re-organized  to  clarify  the  relationship 
between  required  elements  of  various 
planning  processes  and  standards  for 
those  elements.  These  revisions  have 
involved  clarifying  and  strengthening 
the  discussions,  with  no  major  changes 
in  policy  direction. 

The  Director's  Order  will  be 
considered  for  adoption  by  the  NPS 
within  the  next  60  days.  Anyone 
wishing  to  provide  further  comments 
may  obtain  a  copy  at  the  address  and 
telephone  number  mentioned  above,  or 
by  accessing  a  copy  on  the  Internet  at 
http://www.np8.gov/planning. 

Dated:  December  8. 1997. 

Warren  Brown. 

Program  Manager  Park  Planning  and  Special 
Studies. 

[PR  Doc.  97-32606  Filed  12-12-97;  8:45  am] 

BHJJNQCOOE  4aiO-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
Ekecember  6, 1997.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127. 
Washington.  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
December  30, 1997. 
Carol  0.  ShoU, 

Keeper  of  the  National  Register. 
ARIZONA 
Coconino  County 

Williams  Residential  Historic  District, 
Roughly  bounded  by  Grant,  and  Fairview 
Aves.,  and  Taber.  and  Sixth  Sts..  Williams, 
97001603 

Maricopa  County 

Pierce,  N.  Clyde,  House,  4505  E.  Osborn  Rd., 
Phoenbi.  97001602 


CAUFORNIA 
Monterey  County 

Sunset  Center,  San  Carlos  St,  between  8th 
and  10th  Sts.,  Cannel-by-tbe-Sea.  97001604 

mAHO 

AdaCmuty 

Capitol  Auto  Courts,  1121  S.  Capitol  Blvd.. 
Boise.  97001609 

Payette  County 

Jacobsen,  N.A.,  House,  1115  First  Ave.  N, 
Payette.  97001610 

IOWA 

CUntoo  County 

Castle  Teirace  Historic  District.  (Clinton, 
Iowa  MPS),  Roughly  along  jet  of  Terrace 
Dr.  and  Caroline  Ave.,  Clkiton,  97001607 

Kaokuk  County 

Singmaster,  C.F.  and  Maty,  House,  32263 
190th  St.  KeoU  vicinity.  97001608 

Wapello  County 

Court  Hill  Historic  District.  (Ottiunwa  MPS). 

Ill  E.  Court  and  407-1004  N.  Court  Sts., 

Ottumwa,  97001605 
Fifth  Street  Bluff  Historic  District.  (Ottumwa 

MPS),  Roughly  bounded  by  Jefferson,  E. 

Sixth,  Washington,  and  Fourth  Sts., 

Ottumwa.  97001606 

MISSOURI 
Warren  Cotmty 

Starke — Meinershagen — Boeke  Rural  Historic 
District,  MO  94,  S  mi.  W  of  Marthasville, 
Maithasville  vicinity,  97001611 

NEW  YORK 

Broome  County 

Maine  Central  School,  Chiuch  St.  Maine, 
97001619 

Cohimbia  County 

Claveralc  Free  Library,  (Claveiack  MPS),  629 

NY  23B,  Claverack,  97001624 
First  Columbia  County  Courthouse, 

(Claverack  MPS),  549  NY  23B,  Claverack, 

97001623 
Storm,  Stephen,  House,  (Claverack  MPS),  51 

NY  217,  Claverack,  97001616 
Van  Rensselaer  Lower  Manor  House, 

(Claverack  MPS),  103  NY  23B.  Claverack. 

97001615 

Greene  County 

Van  Gelder,  David.  Octagon  House,  47 
Division  St.  Catskill,  97001620 

Orange  County 

First  Presbyterian  Church  of  Chester,  106- 

108  Main  St,  Chester,  97001622 
Hopewell  Presbyterian  Church,  NY  302,  at 

jet.  of  NY  17,  Crawford.  97001621 

OtMgo  County 

Twentieth  Century  Steam  Riding  Gallery  No. 
409,  Race  St,  Scbenevus,  97001618 

Washington  County 

St  James  Episcopal  Church,  112  Broadway, 
Fort  Edward.  97001617 


NCNtTH  CAROLINA 
StanlyCouirty 

Pee  Dee  Avenue  Historic  District.  Along  Pee 
Dee  Ave.,  roughly  firom  Arey  Ave.  to  Miller 
St.  Albemarle.  97001612 

TEXAS 

Aransas  County 

Hoopes-Smith  House  (Boundary  Iiii  iiisaii). 
North  Broadway,  Rockport,  97001628 

Harris  County 

Bethel  Baptist  Church.  801  Andiews, 
Houston.  97001626 

Travis  County 

1918  SUte  OfBce  Building  and  1933  ^te 
Highway  Building,  1019  Brazos  and  125  E. 
11th  SU.,  Austin,  97001625 

UTAH 

Sanpete  Couity 

Anderson,  L«wis  and  Clara.  House.  542  S. 
Main.  Manti.  97001629 

Waahington  County 

Flanigan  Ditch,  (Zion  National  Park  MPS). 
Zion  National  Park.  Springdale  vicinity, 
97001630 

WlSGCmSIN 

Jefimon  County 

Main  Street  Commercial  Historic  District, 
Roughly  bounded  by  Dodge  St,  Center 
Ave.,  Mechanic  St,  and  Rock  R,  )ef!erson, 
97001627 

The  15  day  Comment  period  has  been 
waved  for  the  following  property: 

DutcheM  County 

Top  Cottage,  4  Potters  Bend  Rd.,  Hyde  Park, 
97001614 

(PR  Doc.  97-32656  Filed  12-12-97;  8:45  am) 
■aUNQ  C006  431»-7».P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

ACnON:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collection  of  information  on  the 
Abandoned  Mine  Land  Problem  Area 
Description  Form,  OSM  76. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  February  13,  1998,  to  be  assured  of 
consideration. 
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ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave.  NW.  Room  210- 
SIB.  Washington.  DC  20240.  CommenU 
may  also  be  submitted  electronically  to 
jtreleas#osmre.gov. 

FOR  niRTMER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease,  at  (202)  20S-2783. 
SUPPt^MOITARY  information:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320.  which 
implementing  provisions  of  the 
Paperworlt  Reduction  Act  of  1995  (Pub. 
L.  104-13).  require  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8  (d)).  This  notice  identifies 
Information  collection  that  OSM  will  be 
submitting  to  OMB  for  extension.  These 
collections  are  contained  on  the  OSM  76 
form. 

OSM  has  revised  burden  estimates, 
where  appropriate,  to  reflect  current 
reporting  levels  or  adjustments  based  on 
reestimates  of  burden  or  respondents. 
OSM  will  request  a  3-year  term  of 
approval  for  this  information  collection 
activity. 

Comments  an  invited  on:  (1)  the  need 
for  the  collection  of  information  for  the 
performance  of  the  functions  of  the 
agency;  (2)  the  accuracy  of  the  agency's 
burden  estimates;  (3)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  collection:  and  (4)  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information.  A  summary  of  the  public 
comments  will  accompany  OSM's 
submission  of  the  information  collection 
request  to  OMB. 

This  notice  provides  the  public  with 
60  days  in  which  to  comment  on  the 
following  information  collection 
activity: 

Title:  Abandoned  Mine  Land  Problem 
Area  Description  Form,  OSM  76. 

OMB  Control  Number:  1029-0087. 

Summary:  This  form  will  be  used  to 
update  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement's 
inventory  of  abandoned  mine  lands. 
From  this  inventory,  the  most  serious 
problem  areas  are  selected  for 
reclamation  through  the  ap(>ortionment 
of  funds  to  States  and  Indian  tribes. 

Bureau  Form  Number:  OSM  76. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  State 
governments  and  Indian  tribes. 

Total  Annual  Responses:  1,800. 


Total  Annual  Burden  Houn:  4.000. 

Dated:  December  9, 1997. 
Katkryn  S.  CrToola. 

Acting  Chief,  Division  of  Regulatory  Support. 
|FR  Doc.  97-32802  Filed  12-12-97;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  r»ropoaed  Infonnatlon 
Collection 

AOCNCY:  Office  of  SurfiK»  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  request 
for  the  title  described  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
request  describes  the  natiue  of  the 
information  collection  and  the  expected 
burden  and  cost. 

DATES:  Comments  must  be  submitted  on 
or  before  January  14.  1998,  to  be  assured 
of  consideration. 

FOR  FURTNCR  arORMATION  CONTACT: 
To  request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783.  or 
electronically  at  jtreleas9osmre.gov. 
SUPPlfMBfTARY  MFORMATKM:  The  Office 
of  Management  and  Budget  (OMB) 
regulatioiu  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  OSM  has 
submitted  a  request  to  OMB  to  renew  its 
approval  of  the  collection  of  information 
for  the  permanent  program  performance 
standards — surface  minipg  activities  at 
30  CFR  Part  816.  OSM  is  requesting  a 
3-year  term  of  approval  for  this 
information  collection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information  is  listed  in  30  CFR  Put  816. 
which  is  1029-0047. 

As  required  under  5  CFR  1320.8(d).  • 
Federal  Begister  notice  soliciting 


comments  on  these  collections  of 
information  was  published  on  August 
28,  1997  (62  FR  45684).  No  comments 
were  received.  This  notice  provides  tlie 
public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activity: 

Title:  Permanent  Program 
Performance  Standards — Surface 
Mining  Activities,  30  CFR  Part  816. 

OMB  Control  Number:  1029-0047. 

Summary:  Section  525  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  provides  that  permittees 
conducting  sxuface  coal  mining 
operations  shall  meet  all  applicable 
performance  standards  of  the  Act  The 
information  collected  is  used  by  the 
regulatory  authority  in  monitoring  and 
inspecting  surface  coal  mining  activities 
to  ensure  that  they  are  conducted  in 
compliance  with  the  requirements  of  the 
Act 

Bureau  Fonn  Number:  None. 

Frequency  of  Collection:  On  occasion, 
quarterly  and  annually. 

Description  of  Respondents:  Surface 
coal  mining  operators. 

Total  Annual  Responses:  146,224. 

Total  Annual  Burden  Hours:  412.076. 

Send  comments  on  the  need  for  the 
collections  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collections;  and  ways  to 
minimize  the  information  collection 
burdens  on  respondents,  such  as  use  of 
automated  means  of  collections  of  the 
information,  to  the  following  addresses. 
Please  refer  to  the  appropriate  OMB 
control  number  in  all  correspondence. 

ADDRESSES:  Office  of  Information  and      ^ 
Regulatory  AEEairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street  NW.,  Washington,  DC  20503. 
Also,  please  send  a  copy  of  your 
comments  to  John  A.  Trelease,  Office  of 
Surface  Mining  Reclamation  and  t 

Enforcement,  1951  Constitution  Ave. 
NW.,  Room  210-SIB.  Washington.  DC 
20240,  or  electronically  to 
jtreleaseAosmre.gov. 

Dated:  December  9, 1997. 
Kathfya  S.  OToola. 

Acting  Chief.  Division  of  Regulatory  Support. 
IFR  Doc.  97-32600  Filed  12-12-97;  8:45  am) 
■UMQ  COM  4>1»4S-M 
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DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  request 
for  the  title  described  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
request  describes  the  nature  of  the 
information  collection  and  the  expected 
burden  and  cost. 

DATES:  Comments  must  be  submitted  on 
or  before  January  14, 1998,  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
To  request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783,  or 
electronically  to  jtreleas@osmre.gov. 
SUPPI.EMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  OSM  has 
submitted  a  request  to  OMB  to  renew  its 
approval  of  the  collection  of  information 
for  noncoal  reclamation,  found  at  30 
CFR  Part  840.  OSM  is  requesting  a  3- 
year  term  of  approval  for  this 
information  collection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information  is  listed  in  30  CFR  Part  840, 
which  is  1029-0051. 

As  required  under  5  CFR  1320.8(d), 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 
information  was  published  on 
September  26,  1997  (62  FR  50624).  No 
comments  were  received.  This  notice 
provides  the  public  with  an  additional 
30  days  in  which  to  comment  on  the 
following  information  collection 
activity: 

Title:  Permanent  Program  Inspection 
and  Enforcement  Procedures,  30  CFR 
Part  840. 


OMB  Control  Number:  1029-0051. 

Abstract:  This  provision  requires  the 
regulatory  authority  to  conduct  periodic 
inspections  of  coal  mining  activities, 
and  prepare  and  maintain  inspection 
reports  for  public  review.  This 
information  is  necessary  to  meet  the 
requirements  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
and  its  public  participation  provisions. 
Public  review  assures  the  public  that  the 
State  is  meeting  the  requirements  for  the 
Act  and  approved  State  regulatory 
program. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once,  on 
occasion,  and  annually. 

Description  of  Respondents:  State 
Regulatory  Authorities. 

Total  Annual  Responses:  136,384. 

Total  Annual  Burden  Hours:  507,952. 

Send  comments  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collection;  and  ways  to 
minimize  the  information  collection 
"burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information,  to  the  following  address. 
Please  refer  to  the  appropriate  OMB 
control  number  in  all  correspondence. 
ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street,  NW,  Washington,  DC  20503, 
and  to  John  A.  Trelease,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  1951  Constitution  Ave., 
NW.,  Room  210-SIB,  Washington,  DC 
20240. 

Dated:  December  9, 1997. 
Katliryn  S.  OToole. 

Acting  Chief,  Division  of  Regulatory  Support. 
(FR  Doc.  97-32601  Filed  12-12-97;  8:45  am] 

BILUNG  CODE  431(M>S-M 


DEPARTMENT  OF  JUSTICE 

Justice  Management  Division;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

ACTION:  Reinstatement,  without  change, 
of  a  previously  approved  collection  of 
which  approval  has  expired. 
Certification  of  Identity. 

Office  of  Management  and  Budget 
apiproval  is  being  sought  for  the 
information  collection  listed  below. 
This  collection  was  previously 
published  in  the  Federal  RegLrter  on 
October  8, 1997,  allovring  for  a  60-day 
public  comment  period.  No  comments 


were  received  by  the  Facilities  and 
Administrative  Service  Staff.  Justice 
Management  Division. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  January  14, 
1998.  This  process  is  conducted  in 
accordance  with  5  CFR  3120.10. 

Written  comments  and/or  suggestions 
regarding  the  item  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proposed  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic-,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Collection: 
Certification  of  Identity. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  DOJ-361.  Facilities  and 
Administrative  Services  Staff,  Justice 
Management  Division.  U.S.  Department 
of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals.  The 
information  collection  will  be  used  by 
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the  Department  to  identify  individuals 
requesting  certain  records  under  the 
Privacy  Act.  Without  this  form  an 
individual  cannot  obtain  the 
information  requested. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
tatiMnated  for  an  average  respondent  to 
ntpond:  34.390  respondents  at  1  hour 
per  response. 

(6)  Ail  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  34,390  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW.  Washington.  DC 
20530. 

Dated:  Dacamber  10, 1M7. 

Depaitamnt  Cleatance  Officer.  United  States 
Dejpartment  of  fustic: 

(FR  Doc.  97-32622  Filad  12-12-97:  8:45  ami 
I  44K 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controliad 
SulMtancas;  Notica  of  Registration 

By  Notice  dated  August  20.  1997.  and 
published  in  the  Federal  Register  on 
September  3.  1997,  (62  FR  46512). 
Arenol  Corporation.  189  Meister 
Avenue,  Somervillo,  New  Jersey  08876. 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulli 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 

Out 


N-Elhylamphatamina  (1475)  ... 

Oifaaooda  (9ies)  

AnpliMamitM(llOO)  

MalharophatomiiMdtOS)  


I. 
I. 
II. 
U. 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  to  produce 
pharmaceutical  products  for  its 
customers. 

DEA  has  considered  the  factors  in 
Title  21.  United  States  Code.  Section 
823(a)  and  determined  that  the 
registration  of  Arenol  Corporation  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  use.  §823and28C.F.R.  SSO.IOO 
and  0.104.  the  Deputy  Assistant 
Administrator.  Onice  of  EHversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 


of  the  besic  classes  of  controlled 
substances  listed  above  is  granted. 

Oatad:  November  25. 1997. 
loknUKing. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

(PR  Doc  97-32500  Filed  12-12-«7;  8:45  am) 

BNJJNO  coot  4410-Oa-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  No.  SO-^293) 

Boston  Edison  Company;  Pllgrtm 
Nuclear  Powar  Station;  Environmental 
Assaaan>ant  and  Rnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  approval  under  10  CFR 
50.80.  by  issuance  of  an  Order,  of  the 
transfer  of  control  of  Facility  Operating 
License  No.  DPR-35.  for  the  Pilgrim 
Nuclear  Power  Station,  located  in 
Plymouth  County,  Massachusetts,  to  the 
extent  such  transfer  would  be  eSscted 
by  the  proposed  corporate  restructuring 
of  Boston  Edison  Company  (BECo.  the 
licensee),  holder  of  the  license. 

Environmenlai  A  seesament 

Identification  of  the  Proposed  Action 

The  proposed  action  would  consent  to 
the  transfer  of  control  of  the  license,  to 
the  extent  effected  by  the  restructuring 
of  BECo  by  establishment  of  a  newly 
created  holding  company,  BEC  Energy. 
BECo  would  become  a  wholly  owned 
subsidiary  of  the  holding  company  and 
would  continue  to  be  the  licensee  for 
Pilgrim  Nuclear  Power  Station.  No 
direct  transfer  of  the  license  would 
occur.  The  proposed  action  is  in 
accordance  with  BECo's  application 
dated  June  9,  1997. 

The  Need  for  the  Proposed  Action 

The  propoeed  action  is  needed  to  the 
extent  the  propoeed  restructuring  of 
BECo  will  effiBCt  a  transfer  of  control  of 
the  license  to  permit  the  restructuring  to 
occur.  BECo  has  submitted  that  the 
proposed  restructuring  will  enable  it  to 
better  prepare  to  implement  changes 
resulting  from  electric  utility  industry 
restructuring,  and  will  enhance  the 
insulation  of  BECo's  utility  business 
from  business  risks  associated  with  non- 
utility  enterprises. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  corporate 
restructuring  and  concludes  that  there 


will  be  no  physical  or  operational 
changes  to  the  Pilgrim  Nuclear  Power 
Station.  The  corporate  restructuring  will 
not  affect  the  qualifrcations  or 
organizational  affiliation  of  the 
personnel  who  operate  or  maintain  the 
facility,  as  BECo  will  continue  to  be 
respoiuible  for  the  operation, 
maintenance  and  possession  of  the 
Pilgrim  Nuclear  Power  Station. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
action  and  has  determined  that  the 
probability  or  consequences  of  accidents 
would  not  be  increased  by  the  proposed 
action,  and  that  post-accident 
radiological  releases  would  not  be 
greater  than  previously  determined. 
Further,  the  Commission  has 
determined  that  the  proposed  action 
would  not  affect  routine  radiological 
exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  would  not  affect  nonradiological 
plant  effluents  and  would  have  no  other 
environmental  impwct.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternative  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
identical. 

Alternative  Use  ofReaourcet 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Pilgrim  Nuclear  Power 
Station,  dated  May  1972. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  December  9.  1997,  the  staff  consulted 
with  the  Massachusetts  State  Official, 
James  Muckerheide,  of  the 
Massachusetts  Emergency  Management 
Afsncy  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 


Federal  Regiater  /  Vol.  62,  No.  240  /  Monday.  December  15.  1997  /  Notices  65717 


Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
application  dated  June  9, 1997,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Diocument  Room, 
the  Gelman  Building,  2120  L  Street. 
NW.,  Washington,  DC.  and  at  the  local 
public  dociunent  room  located  at  the 
Plymouth  Public  Library,  11  North 
Street,  Plymouth.  Massachusetts. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  December  1997. 

For  the  Nuclear  Regulatoiy  Commission. 
Koaald  B.  Eaton, 

Acting  Director,  Project  Directorate  1-3. 
Division  of  Reactor  Projects — I/n,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  97-32620  Filed  12-12-97;  8:45  amj 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-7580) 

Conaldaratlon  of  Ucanaa  Amandmant 
Raquaat  for  tha  Fansteel,  Inc.,  Facility 
in  Muskogaa,  Oklahoma 

AOaiCY:  U.S.  Nuclear  Regulatory 

Commission 

ACTION:  Finding  of  No  Significant 

Impact  for  the  Fansteel,  Inc.,  Facility  in 

Muskogee,  Oklahoma. 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  the 
amendment  of  Source  Material  License 
SMB-911  to  authorize  processing  of 
waste  treatment  pond  residues  at  the 
Fansteel,  Inc.,  facility  located  in 
Muskogee,  Oklahoma. 

Summary  of  the  Environmental 
Assessment 

Identification  of  the  Proposed  Action 

Fansteel,  Inc.  is  currently  authorized 
to  process  residues  designated  as  "work- 
in-progress"  (WIP)  materials  to  extract 
tantalum,  niobium,  and  scandium  for 
commercial  use.  The  WIP  residues 
contain  natural  uranium,  thorium,  and 
daughter  decay  products  in  quantities 
sufBcient  to  be  classified  as  source 
material  by  the  NRC.  Fansteel  has 
proposed  to  modify  this  currently 
authorized  operation  to  concurrently 
process  wastewater  treatment  residues, 
which  contain  mostly  calciimi  fluoride 


(CaFj)  and  are  located  in  ponds  6,  7,  8, 
and  9  at  the  site.  This  modification  will 
result  in  production  of  three  additional 
products:  sodium  fluoroaluminate, 
sodium  sul&te.  and  calciimi  sulfate.  The 
proposed  action  is  to  amend  Fansteel 
License  SMB-911  to  authorize  this 
modified  process. 

The  Need  for  the  Proposed  Action 

Fansteel  has  proposed  the  modified 
process,  which  includes  processing  of 
the  wastewater  treatment  residues,  in 
order  to  chemically  improve  the  input 
stream  for  the  operation,  produce 
additional  products  for  sale,  and  reduce 
the  volume  of  solid  waste  requiring  off- 
site  disposal. 

Environmental  Impacts  of  the  Proposed 
Action 

Normal  Operations 

The  NRC  staff  evaluated  impacts  frt)m 
operations  at  the  Fansteel  site  for  both 
normal  and  accident  conditions.  During 
normal  operations,  small  quantities  of 
radiological  and  non-radiological 
effluents  will  be  released  to  the 
environment.  Radionuclides  which  may 
be  released  to  the  atmosphere  include 
uranium-238,  uranium-235,  thorium- 
232,  and  their  decay  daughters,  such  as 
radon-222.  Sources  of  the  releases  are 
the  off-gas  treatment  system,  fugitive 
dust,  and  radon  emanation  from  the 
WIP  ponds  (ponds  2,  3,  and  5)  and  the 
wastewater  treatment  ponds  (ponds  6,  7, 
8,  and  9).  The  majority  of  the  releases 
are  expected  to  be  in  the  form  of 
insolt^le  oxide  chemicals. 

The  staff  performed  a  dose  assessment 
to  estimate  the  impact  from  radiological 
releases  to  the  air.  Atmospheric  release 
exposure  pathways  included  Inhalation, 
ingestion  of  contaminated  crops  and 
resuspended  dirt,  and  external  exposure 
to  the  airborne  plume  and  contaminated 
groundwater.  For  the  combined  sources 
(pond  residue  processing,  fugitive  dust, 
and  pond  residue  radon),  the  largest 
tissue  dose  was  estimated  to  be 
1.9x10-5  Sv/yr  (1.9  mrem/yr)  to  the 
lungs  primarily  from  inhalation  of 
radon-222.  For  the  maximally  exposed 
individual,  the  committed  effective  dose 
equivalent  (CEDE)  for  combined  releases 
from  processing  pond  residues  and 
fugitive  dust  was  estimated  as  3.2x10"^ 
Sv/yr  (0.03  mrem/yr).  while  the  CEDE 
for  radon  release  was  estimated  as 
5.4x10  -  7  Sv/yr  (0.054  mrem/yr). 
External  doses  are  a  factor  of  10.000 
times  less  than  internal  doses. 

For  radionuclides  released  to  the 
atmosphere  other  than  radon,  NRC 
regulations  specified  in  10  CFR 
20.1101(d)  require  that  the  annual 
effective  dose  equivalent  not  exceed 


1.0x10-*  Sv  (10  mrem).  The  total 
effective  dose  equivalent  (TEDE)  from 
releases  to  the  atmosphere  was 
estimated  at  8.6x10-'  Sv/yr  (0.086 
mrem/yr).  This  is  a  small  fraction  of  the 
NRC  limit. 

Liquid  effluents  containing 
radiological  contaminants  will  be 
released  after  treatment  to  the  Arkansas 
River  and  will  ultimately  flow  into  the 
Mississippi  River.  Although 
downstream  residents  do  not  use  the 
Arkansas  River  as  a  drinking  water 
source,  the  NRC  analysis  conservatively 
assumes  that  an  individual  along  the 
river  and  the  surrounding  population 
out  to  a  distance  of  80  kilometers  (50 
miles)  uses  this  potentially 
contaminated  water.  Liquid  release 
exposure  pathways  included  ingestion 
of  drinking  water,  fish,  and  irrigated 
crops  and  external  exposure  during 
recreational  activities. 

The  largest  tissue  dose  due  to 
contaminated  sur&ce  water  was 
conservatively  estimated  to  be  2.7x10 ~> 
Sv/yr  (2.7  mrem/yr)  to  the  bone  surface, 
and  external  doses  are  a  factor  of  1000 
times  smaller  than  internal  doses.  The 
CEDE  for  the  maximally  exposed 
individual  was  estimated  as  3.0x10 ~' 
Sv/yr  (0.3  mrem/yr).  For  both  the 
maximally  exposed  individual  and 
other  members  of  the  population,  doses 
are  a  small  fraction  of  that  from 
background  sources. 

NRC  regulations  specified  in  10  CFR 
20.1301  require  that  the  TEDE  from  all 
pathways  for  members  of  the  public  not 
exceed  1.0x10"'  Sv  (100  mrem)  per 
year.  For  the  maximally  exposed 
individual,  the  annual  TEDE  from  all 
releases  from  the  proposed  operation 
was  estimated  as  3.0x10  ~^  Sv  (0.3 
mrem).  The  largest  annual  tissue  dose 
was  estimated  to  be  2.7x10  - '  Sv  (2.7 
mrem)  to  the  bone  surface.  Estimated 
doses  are  small  fractions  of  applicable 
limits  and  of  the  background  dose, 
which  is  on  the  order  of  IxlO-'  to 
4x10-3  Sv/yr  (100  to  400  miem/yr). 

The  NRC  staff  also  assessed  impacts 
from  releases  of  non-radiological 
contaminants  to  air,  surface  water,  and 
groundwater.  The  most  significant  non- 
radiological gaseous  effluent  from 
processing  is  expected  to  be  hydrogen 
fluoride  (HF).  However,  normal 
operation  of  the  only  stack  at  the  facility 
is  not  expected  to  have  a  significant 
effect  on  off-site  nonradiological  air 
quality.  Assuming  the  stack  operates  24 
hours  a  day,  seven  days  a  week,  with  an 
average  fhioride  emission  rate  of  0.008 
gram  per  second  (1.5  pounds  per  day), 
the  average  fluoride  concentration  at  the 
nearest  site  boundary  was  estimated  to 
be  0.7  Mg/m'.  There  is  no  Oklahoma  air 
standard  for  HF,  but  this  concentration 
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im  I«M  than  the  24-hour  atinotphaiic  HF 
t  of  5  Mg/m'  applicable  in  tome 


SuifBce  water  quality  is  protected  by 
■  enforcing  release  limits  and  monitoring 
programs  as  required  under  the  National 
Pollutant  Discharge  and  Elimination 
System  (NPDES)  permit.  Annual  average 
concentrations  of  parameters  regulated 
by  the  NPDES  permit  have  been  below 
discharge  limits  established  for  the 
liquid  effluent  outfall  to  the  Arkansas 
River  and  are  expected  to  remain  below 
the  discharge  limits.  Discharges  are  not 
expected  to  have  significant  impact  on 
the  aurfKe  water  quality  in  the 
Aikanaas  River  because  of  the  dilution 
volume  in  the  river. 

Previous  operation  of  the  plant  has 
resulted  in  localized  chemioal  and 
radiological  contamination  of 
groundwater  of  the  shallow  aquifer  in 
several  locations.  By  license  amendment 
dated  March  25,  1997,  Fansteel 
committed  to  operation  of  a 
groundwater  collection  and  treatment 
system  which  will  reduce  the 
concentration  of  chemical  constitaents 
to  levels  that  can  be  discharged  via  the 
outfall. 

No  impacts  are  expected-on  land  use, 
biotic  resources,  or  cultural  resources.  A 
smaU  positive  socioeconomic  impact  is 
expected  through  the  employment  of  30 
people  at  the  site. 

Accident  Conditions 

The  handling,  processing,  and  storage 
of  material  containing  radioactive 
constituents  at  the  Fansteel  facility 
could  result  in  an  uncontrolled  release 
of  radioactive  material  to  the 
environment  if  there  was  an  accident. 
However,  the  relatively  small  quantities 
and  low  concentrations  of  the 
radioactive  constituents  are  factors 
which  constrain  the  impacts  of  potential 
accidents.  The  NRC  staff  selected  the 
following  representative  accidents 
scenarios  for  evaluation:  (1)  A  spill  of 
contaminated  soil,  (2)  a  large-scale  leak 
of  untreated  contaminated  groundwater, 
and  (3)  a  £ulure  of  the  pond  residue 
processing  off-gas  equipment. 

The  NRC  staff  evaluated  radiological 
impacts  for  each  accident  scenario  by 
determining  the  CEDE  to  the  maximally 
exposed  individual.  The  estimated 
CEDE  was  l.Oxlo   <^  Sv  (0.1  mrem)  for 
the  spill  of  contaminated  soil,  2.1x10-  >o 
Sv  (2.1x10  -  3  mrem)  for  the  spill  of 
groundwater,  and  3.8x10  ~  *  Sv  (0.38 
mrem)  for  the  failure  of  the  off-gas 
treatment  equipment.  Therefore,  the 
potential  consequences  for  each 
accident  scenario  pose  an  insignificant 
risk  to  the  public. 


Agencies  and  P»non$  ConmUtad 

Several  people  from  the  Oklahoma 
Department  of  Environmental  Quality 
(OKDEQ^were  consulted  concerning 
this  psopoead  amendment,  including 
Earlon  Shirley,  Waste  Management 
Division,  Radiation  Management 
Section;  Mark  Thomason,  Water  Quality 
Division;  and  David  Dimick,  Air  Quality 
Division. 

ConcIuMion 

The  NRC  has  determined  that  the 
issuance  of  the  amendment  to  allow 
Fansteel  to  process  the  calcium  fluoride 
wastewater  treatment  residues 
concurrently  with  the  WIP  residues  Mfili 
not  result  in  significant  impact  to 
human  health  or  the  environment 

Finding  of  No  SigniScant  Impact 

The  Commission  has  prepared  an 

Environmental  Assessment  (EA)  related 
to  the  amendment  of  Source  Material 
License  SNM-Qll.  On  the  basis  of  the 
aaaeasment,  the  Commission  has 
ooocluded  that  environmental  impacts 
that  would  be  created  by  the  proposed 
action  would  not  be  significant  and  do 
not  warrant  the  preparation  of  an 
Environmental  hnpact  Statement. 
Accordingly,  it  has  been  determined 
that  a  Finding  of  No  Significant  Impact 
is  appropriate. 

For  fiirther  details  with  respect  to  this 
action,  the  EA.  the  licensee's  renewed 
license  dated  September  30,  1997.  the 
amendment  application  dated  July  30, 
1997,  and  related  documents  are 
available  for  public  inspection  and 
copying  at  the  Commission's  Public 
Document  Room  at  the  Gelman 
Building,  2120  L  Street  NW, 
Washington,  DC.  Questions  should  be 
referred  to  NRC's  Project  Manager  for 
the  Fansteel.  Inc.,  facility,  Susan  D. 
Chotoo,  at  (301)  415-8102  or 
sdc#nrc.gov. 

Dated  at  Rockville.  Maryland,  this. Mb  day 
of  Dacamber  1997. 

For  the  Nuclear  Regulatory  Commicsion. 
WahM-  S.  Schwink. 

AcUng  Chief.  Licensing  Branch,  DMuon  of 
Fuel  Cycle  Safety  and  Safeguards,  NMSS. 
IFR  Doc.  97-32621  Filed  12-12-97;  8:45  am] 


action:  Notice  of  interest  rataa  and 
auumptions. 


PENSION  BENEFIT  GUARANTY 
CORPOfUTION 

iNtarMt  Assumption  for  Oetsrmining 
Vsrisbis  Rats  Pramium;  Intarast 
Assumptions  for  Muttiamployar  Plan 
Vslustions  Following  Disss  WHhdrswsl 


agency:  Pension  Benefit  Guaranty 
Corporation. 


n  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  home 
page  (bttp://w%vw.pbgc.gov). 
DATES:  The  interest  rate  for  determining 
the  variable-rate  premium  under  part 
4006  applies  to  premium  payment  years 
beginning  in  December  1997.  The 
interest  assiunptions  for  performing 
multiemployer  plan  valuations 
fbllo%ving  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  January  1998. 

FOR  FUmHER  MFOHMATION  CONTACT: 
Harold  ).  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (For  TTY  and 
TDD.  call  800-877-8339  and  request 
connection  to  202-326-4024.) 

•uppi^mentAry  mtormation:  . 

Variable-Eate  Premhuns 

Section  4006(aM3)(EHUi)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(bMl) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  'The  rate  is  the 
"applicable  percentage"  (described  in 
the  statute  and  the  regulation)  of  the 
aimual  yield  on  30-year  Treasiuy 
securities  for  the  month  preceding  the 
beginning  of  the  plan  year  for  which 
premiums  are  being  paid  (the  "premium 
payment  year").  The  yield  figure  is 
reported  in  Federal  Reserve  Statistical 
Releases  G.13  and  H.15. 

For  plan  years  beginning  before  July 
1, 1997,  the  applicable  percentage  of  the 
30-year  Treasury  yield  was  80  percent. 
The  Retirement  Protection  Act  of  1994 
(RPA)  amended  ERISA  section 
4006(a)(3)(E)(iii)(U)  to  provide  that  the 
applicable  percentage  is  85  percent  for 
plan  years  beginning  on  or  after  July  1, 
1997,  through  (at  least)  plan  years 
beginning  before  January  1 .  2000. 

However,  under  section  774(c)  of  the 
RPA,  the  application  of  the  amendment 
is  deferred  .for  certain  regulated  public 
utility  (RPU)  plans  for  as  long  as  six 
months.  The  applicable  percentage  for 
RPU  plans  will  therefore  remain  80 
percent  for  plan  years  beginning  before 


Federal  Register  /  Vol.  62,  No.  240  /  Monday,  December  15,  1997  /  Notices 


65719 


January  1, 1998.  (The  rules  governing 
the  applicable  percentages  for  "partial" 
RPU  plans  are  described  in  §  4006. 5(g] 
of  the  premium.rates  regulation.) 

For  plans  for  which  the  applicable 
percentage  is  85  percent,  the  assumed 
interest  rate  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  in  December 
1997  is  5.19  percent  (i.e.,  85  percent  of 
the  6.11  percent  yield  figure  for 
November  1997). 

The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
January  1997  and  December  1997.  The 
rates  for  July  through  December  1997  in 
the  table  reflect  an  applicable 
percentage  of  85  percent  and  thus  apply 
only  to  non-RPU  plans.  However,  the 
rates  for  months  before  July  1997,  which 
reflect  an  applicable  percentage  of  80 
percent,  apply  to  RPU  (and  "partial" 
RPU)  plans  as  well  as  to  non-RPU  plans. 


For  premium  payment  years 
begtnnir>g  in 

The  as- 
sumed in- 
terest rate 

is 

January  1997 

5.24 

February  1997  , ...... 

March  1997 «.. 

April  1997 . 

May  1997  

June  1997  

July  1997  _. 

August  1997 „ 

5.46 
5.35 
5.54 
5.67 
5.55 
5.75 
5.53 

September  1997 

5.59 

October  1997  „ „. 

Novemtier  1997  

5.53 
538 

December  1997  

5  19 

For  premium  payment  years 
beginning  in  December  1997,  the 
assumed  interest  rate  to  be  used  in 
determining  variable-rate  premiums  for 
RPU  plans  (determined  using  an 
applicable  percentage  of  80  percent)  is 
4.89  percent.  For  "partial"  f(P\J  plans, 
the  assumed  interest  rates  to  be  used  in 
determining  variable-rate  premiums  can 
be  computed  by  applying  the  rules  in 
S  4D06.5(g)  of  the  premium  rates 
regulation.  The  PBGC's  premium 
payment  instruction  booldet  also 
describes  these  rules  and  provides  a 
worksheet  for  computing  the  assumed 
rate. 

Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 


applicable  to  valuation  dates  in  January 
1998  under  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington.  DC,  on  tliis  10th  day 
of  December  1997. 
David  M.  Strauas, 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

IFR  Doc.  97-32733  Filed  12-12-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  tto.  IA-1686/803-112) 

Interactive  Data  Corporation;  Notice  of 
Application 

December  9, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Advisers  Act  of  1940  ("Advisers  Act"). 

APPUCANT:  Interactive  Data  Corporation 
("Interactive  Data"). 
RELEVANT  ADVISERS  ACT  SECTKMS: 
Exemption  requested  under  section 
203A(c)  fit}m  section  203A(a). 
SUMMARY  OF  APPUCATKM:  Applicant 
requests  an  order  to  permit  it  to  register 
with  the  SEC  as  an  investment  adviser. 

Filing  Dates:  The  application  was 
filed  on  May  20,  1997.  and  amended  on 
September  22, 1997  and  October  7, 
1997. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  5, 1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW..  Washington,  DC  20549.  Applicant, 
Interactive  Data  Corporation,  22  Crosby 
Drive,  Bedford,  Massachusetts  01730. 
FOR  FURTHER  INFORMATION  CONTACT: 


Lori  Price,  Senior  Counsel,  at  (202)  942- 
0531,  or  Jennifer  S.  Choi,  Special 
Counsel,  at  (202)  942-0716  (Division  of 
Investment  Management,  Task  Force  on 
Investment  Adviser  Regulation). 
SUPPI.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  E>elaware 
corporation  and  a  wholly-owned 
subsidiary  of  Pearson  Longman  Inc.,  a 
Delaware  corporation,  the  sole 
shareholder  of  which  is  Pearson  Inc.,  a 
Delaware  corporation.  The  shareholders 
of  Pearson  Inc.  are  Pearson  Overseas 
Holdings  Limited,  a  United  Kingdom 
company,  and  Pearson  Capital  Company 
LLC.  a  Delaware  limited  liability 
company.  The  ultimate  parent  of 
Pearson  Overseas  Holding  Limited  and 
Pearson  Capital  Company  LLC  is 
Pearson  pic,  a  publicly-traded  United 
Kingdom  company. 

2.  Applicant  maintains  its  principal 
office  and  place  of  business  in 
Massachusetts  where  applicant's 
corporate  headquarters  and  its  president 
and  financial  and  legal  officers  are 
located.  Applicant,  however,  only 
conducts  its  domestic  securities  pricing 
business  in  New  Yorlc  Applicant  is 
currently  registered  as  an  investment 
adviser  in  New  York.  Applicant  was 
registered  with  the  SEC  as  an 
investment  adviser  until  July  8, 1997. 

3.  Applicant  provides  global 
securities  pricing  and  related  financial 
data  in  computer-readable  form. 
Applicant's  data  covers  over  3.1  million 
individual  issues  of  debt  and  equity 
securities  and  includes  (i)  daily  closing 
prices  (including  end-of-day  quotes  and 
evaluations),  market  data,  money  market 
and  foreign  exchange  rates,  index  values 
and  related  data,  available  after  the 
markets  close  around  the  world;  (ii) 
most  recent  descriptive  data  and  terms 
and  conditions  data;  (iii)  most  recent 
announcements  (including 
capitalization  changes,  dividends, 
reorganization  information,  and  called 
bonds);  and  (iv)  historical  price, 
announcement,  descriptive, 
fundamental,  earnings  estimates,  and 
economic  and  related  data. 

4.  With  regard  to  certain  fixed  income 
issues  for  which  no  continuous  trading 
market  exists,  applicant  creates  prices 
using  sophisticated  proprietary  models 
and  methodologies,  descriptive  terms 
and  conditions  databases,  broker  quotes 
and  quality  control  programs  to  generate 
evaluations  that  are  independent 
("Fixed  Income  Pricing  Service").  These 
prices  are  provided  in  computer- 
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readable  form  to  applicant's  clients 
throughout  the  country. 

5.  ine  clients  for  applicant's  Fixed 
Income  Pricing  Service  include  over 
3,300  separate  organizations,  located 
throughout  the  country  and  abroad, 
including  major  banks,  mutual  hinds, 
fund  custodians,  unit  investment  trusts, 
brokerage  firms  and  investment 
management  firms.  In  North  America, 
applicant's  clients  include  forty-seven 
of  the  largest  fifty  banks,  forty-three  of 
the  largest  fifty  brokerage  firms,  forty  of 
the  largest  fifty  mutual  fund  sponsors, 
thirty-four  of  Uie  largest  fifty  insurance 
companies  and  forty-nine  of  the  largest 
fifty  money  management  firms. 
Applicant  has  a  small  number  of  natural 
person  clients  who  receive  its  prices. 
Applicant  believes  these  clients  account 
for  less  than  10%  of  applicant's  total 
nimiber  of  clients  receiving  the  Fixed 
Income  Pricing  Service,  and  only 
.0559%  of  applicant's  revenue  for  the 
Fixed  Income  Pricing  Service  is 
attributable  to  fees  paid  by  clients  who 
are  natural  persons. 

6.  Applicant  submits  that  it  provides 
security-level  data  to  institutional 
clients  who  service  customers  on  a 
national  level.  Applicant  states  that  its 
clients  use  the  data  Cor  purpo— ■  as 
varied  as  brokerage  and  trust 
accounting,  trust  operations,  net  asset 
value  calculations,  portfolio 
management  and  accounting,  regulatory 
requirements,  and  investment  analysis 
and  research. 

7.  Applicant  has  approximately  470 
employees,  all  of  whom  are  involved  in 
collecting,  reviewing,  evaluating,  and 
overseeing  delivery  of  the  financial  data 
that  applicant  delivers  to  its  clients. 

Applicant's  Legal  Analysis 

1.  On  October  11. 1996.  the  National 
Securities  Markets  Improvement  Act  of 
1996  was  enacted.  Title  m  of  the  Act. 
the  Investment  Advisers  Supervision 
Coordination  Act  ("Coordination  Act"), 
added  new  section  203A  to  the  Advisers 
Act.  Under  section  203A(a)(l).*  an 
investment  adviser  that  is  regulated  or 
required  to  be  regulated  as  an      • 
investment  adviser  in  the  state  in  which 
it  maintains  its  principal  office  and 
place  of  business  is  prohibited  from 
registering  «rith  the  SEC  unless  the 
investment  adviser  (i)  has  assets  under 
management  of  not  less  than  $25 
million  or  (ii)  is  an  adviser  to  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
("Investment  Company  Act").  Section 
203A(a)(2)  defines  the  phrase  "assets 
under  management"  as  the  "securities 
portfolios  vrith  respect  to  which  an 


investment  adviser  provides  continuous 
and  regular  supervisory  or  management 
services."* 

2.  Applicant  submits  that  Congress 
determined  that  the  states  should  be 
responsible  for  regulating  investment 
advisers  "whose  activities  are  likely  to 
be  concentrated  in  their  home  state," 
and  "(llarger  advisers,  with  national 
businesses"  should  be  regulated  by  the 
SEC  and  "be  subject  to  national  rules."  ' 
Applicant  notes  that  Congress  chose  an 
assets  under  management  requirement 
as  a  rough  proxy  thiat  would  divide 
responsibilities  between  the  SEC  and 
the  states  on  the  theory  that  investment 
advisers  managing  $25  million  or  more 
in  assets  are  likely  to  be  national 
investment  advisers  that  should  be 
subject  to  the  national  rules  of  the  SEC, 
while  investment  advisers  managing 
less  than  $25  million  in  assets  are  lOcely 
to  be  smaller  investment  advisers  that 
should  be  subject  to  the  local  rules  of 
the  various  states.* 

3.  Section  203A(c)  of  the  Advisers  Act 
authorizes  the  SEC  to  permit  an 
investment  adviser  to  register  with  the 
SEC  if  prohibiting  registration  would  be 
"unfair,  a  burden  on  interstate 
commerce,  or  otherwise  inconsistent 
with  the  purposes  of  (section  203A)."  ' 

4.  Applicant  states  that  Congress 
recognized  that  the  assets  under 
management  requirement  does  not 
precisely  differentiate  national 
investment  advisers  from  local 
investment  advisers,  and  that  some 
national  investment  advisers  may  not 
qualify  for  registration  with  the  SEC 
under  the  test  formulated  by  Congress. 
Applicant  states  that  Congress  noted 
that  "the  definition  of  'assets  under 
management'  .  .  .  may,  in  some  coses, 
exclude  firms  with  a  national  or 
multistats  practice  from  being  able  to 
register  with  the  SEC."« 

5.  Applicant  states  that  Congress 
directed  the  SEC  to  use  its  exemptive 
authority  to  remedy  any  unfairness, 
burdens  or  inconsistencies  caused  by 
the  assets  under  management 
requirement  and  to  address  sitiiations 
where  investment  advisers  with  a 
"national  or  multistate  practice"  are 
otherwise  prohibited  bom  registering 
with  the  SEC.' 

6.  Applicant  states  that  it  does  not 
have  $2!:  million  or  more  in  assets 
under  management.  Applicant  submits 
that  it  does  not  actively  manage  any 
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client  securities  portfolios,  either  on  a 
discretionary  or  non-discretionary  basis, 
or  provide  "continuous  and  regular 
supervisory  or  management  services" 
with  respect  to  client  accounts. 
Applicants  also  states  that  it  does  not 
act  as  an  investment  adviser  to  an 
investment  company  registered  as  such 
under  the  Investment  Company  Act. 
Applicant  further  states  that  it  does  not 
qualify  for  exemption  from  the 
prohibition  on  SEC  registration  as 
provided  in  rule  Z03A-2  under  the 
Advisers  Act. 

7.  Applicant  submits  that,  for  the 
reasons  discussed  below,  it  engages  in  a 
large,  national  investment  advisory 
business  of  the  type  contemplated  by 
Congress  when  it  directed  the  SEC  to 
use  its  exemptive  authority  under 
section  203A(c).  Applicant  asserts  that, 
because  of  the  wide  variety  of 
overwhelmingly  institutional  clients  to 
which  applicant  provides  its  Fixed 
Income  Pricing  Service,  applicant 
believes  its  services  are  the  type  of 
activities  Congress  contemplated  in 
enacting  section  203A.  Applicant  argues 
that  it  would  be  inconsistent  with  the 
purposes  of  section  203A  to  prohibit 
applicant  from  registering  with  the  SEC 
because  more  than  90%  of  applicant's 
clients  are  institutions  whose  securities 
transactions  affect  the  national 
secorities  markets. 

8.  Applicant  states  that,  like  the 
investment  advisers  to  registered 
investment  companies,  the  nationally 
recognized  statistical  rating 
organizations  ("NRSROs").  and  the 
pension  consultants  exempted  from  the' 
prohibition  on  SEC  registration, 
applicant  performs  services  that 
significantly  affect  the  national 
securities  markets  and  billions  of  dollars 
in  assets  under  management  Applicant 
states  that  its  providing  of  the  Fixed 
Income  Pricing  Service  has  a  direct 
efEsct  on  billions  of  dollars  of  assets 
under  management  at  the  nation's 
investment  companies,  investment 
advises,  broker-dealers,  insurance 
companies,  banlLS.  trust  companies,  and 
other  institutional  investors.  For 
example,  open  end  investment 
companies  use  applicant's  fixed  income 
securities  prices  to  compute  net  asset 
value  on  a  daily  basis,  broker-dealers 
use  applicant's  prices  to  value  securities 
pledged  in  margin  accounts,  and  private 
money  managers  use  prices  suppUed  by 
applicant  for  portfolio  valuation 
statements. 

9.  Applicant  states  that  Congress 
exempted  investment  advisers  to 
investment  companies  (regardless  of 
assets  under  management)  from  the 
prohibition  on  SEC  registration  because 
Congress  recognized  these  entities  had 
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significant  effects  on  the  national 
securities  markets. 

10.  Applicant  submits  that  the  SEC 
also  has  exempted  NRSROs  because  the 
SEC  determined  that  their  activities 
have  a  significant  effect  on  the  national 
securities  markets  and  the  operations  of 
the  federal  securities  laws.^  Applicant 
also  notes  that  certain  pension 
consultants  are  exempt  from  the 
prohibition  on  SEC  registration  because 
the  SEC  determined  that  their  activities 
have  a  direct  effect  on  the  management 
of  billions  of  dollars  of  pension  plan 
assets  and  thereby  substantially  affect 
national  securities  markets.^  Applicant 
states  that  the  SEC  determined  to 
exempt  these  advisers  because  of  its 
belief  that  it  would  be  inconsistent  with 
the  purposes  of  the  Coordination  Act  for 
these  advisers  to  be  regulated  by  the 
stated  rather  than  by  the  SEC. 

11.  Applicant  believes  that  New  York 
should  have  little  or  no  interest  in 
regulating  applicant  because  the 
majority  of  its  clients  for  the  Fixed 
Income  Pricing  Service  are  institutional 
clients.  Applicant  asserts  that  its  client 
base  for  the  Fixed  Income  Pricing 
Service  is  overwhelmingly  institutional; 
less  than  10%  of  applicant's  total 
number  of  clients  for  the  Fixed  Income 
Pricing  Service  are  natural  persons. 
Applicant  states  that  it  would  be 
inconsistent  with  the  purposes  of 
section  203A  for  a  state  to  regulate 
investment  advisers  whose  activities 
involve  little  or  no  traditional  state 
interest.  Applicant  submit  that  there  is 
no  strong  state  interest  in  regulating 
investhient  advises  with  a 
predominately  national,  institutional 
client  base. 

12.  Applicant  states  that,  although  the 
Coordination  Act  generally  preempted 
state  law  with  respect  to  SEC-registered 
advisers.  Congress  preserved  state  law 
with  respect  to  certain  of  their 
supervised  persons  referred  to  as 
"investment  adviser  representatives." 
Applicant  notes  that  under  the  SEC 
definition,  only  investment  adviser 
representatives  who  work  principally 
with  natural  person  clients  rather  than 
institutional  clients  are  subject  to  state 
regulation.  Applicant  states  that  this 
definition  recognizes  that,  consistent 
with  the  Coordination  Act,  the  primary 
interest  of  the  states  is  not  in 


■Rules  Implementing  Amendments  to  the 
Investment  Advisers  Act  of  1940,  Investment 
Advisers  Act  Release  No.  1601  (Dec.  20.  1996).  61 
FR  68440  at  Section  Il.D.l  (release  proposing  rules 
to  implement  amendments  to  the  Advisers  Act). 

*The  exempted  pension  consultants  are  those 
that  provide  investment  advice  lo  employee  benefit 
plans  with  respect  to  assets  having  an  aggregate 
value  of  at  least  SSO  million  during  the  pension 
consultant's  last  fiscal  year.  See  id.  at  Section  II.0.2. 


institutional  clients  but  in  maintaining 
oversight  of  representatives  with  a  ret^ 
clientele. 

13.  Applicant  states  that  if  it  were  to 
be  regulated  by  New  York,  rather  than 
by  the  SEC.  it  would  mean  that  a  single 
state  would  be  charged  with  protecting 
the  interests  of  applicants's  clients  and 
of  the  clients'  customers  located  in  all 
fifty  states.  Applicant  further  maintains 
that  regulation  by  New  York  could 
result  in  regulation  with  an  eye 
primarily  to  the  interests  of  the  state 
rather  than  the  interests  of  applicant's 
clients  and  such  clients'  customers 
throughout  the  country.  Applicant 
asserts  that  the  nature  of  its  activities  in 
valuing  securities  lends  itself  to 
supervision  and  examination  by  one 
regulatory  body  whose  focus  is  national 
rather  than  local. 

By  tlie  Commission. 
Mofgaict  H.  McFarlaad, 
Deputy  Secretary. 
(FR  Doc.  97-32652  Filed  12-12-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Rel.  Na  IC-22930/812-1063q 

MLX  Corporation;  Notice  of 
Application 

December  9, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  sections  6(c)  and  6(e)  of  the 

Investment  Company  Act  of  1940  (the 

"Act"). 

SINMURY  OF  APPLICATION:  Applicant 
requests  an  order  under  sections  6(c) 
and  6(e)  of  the  Act  that  would  exempt 
it  from  all  of  the  provisions  of  the  Act 
except  sections  9, 17(a)  (modified  as 
discussed  in  the  application).  17(d) 
(modified  as  discussed  in  the 
application),  17(e),  17(f)  (modified  as 
discussed  in  the  application),  and  36 
through  53  and  the  rules  and  regulations 
under  the  Act  until  the  earlier  of  the 
date  of  the  pending  merger  of  applicant 
with  Morton  Metalcrafi  Holding  Co.,  or 
June  30,  1998. 

FILMG  DATE:  The  application  was  filed 
on  October  27, 1997  and  amended  on 
December  3,  1997.  Applicant  has  agreed 
to  file  an  additional  amendment,  the 
substance  of  which  is  incorporated  in 
this  notice,  during  the  notice  period. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 


Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pjn.,  on 
December  29,  1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
MLX  Corporation,  1000  Center  Place, 
Norcross,  Georgia  30093. 

FOn  FURTHER  MFORMATKM  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574.  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPI.BMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch.  450  Fifth 
Street.  NW.,  Washington,  DC  20549  (teL 
202-942-8090). 

Applicant's  Representation 

1.  MLX  Corporation  ("MLX")  was 
formed  in  1984  as  part  of  the 
reorganization  of  McLouth  Steel 
Company  ("McLouth").  a  maker  of  steel 
products  that  filed  for  bankruptcy  in 
1982.  Under  the  terms  of  the 
organization,  McLouth  was  renamed 
"MLX  Corporation"  and  McLouth 
shares  were  exchanged  for  new  MLX 
shares.  As  part  of  the  reorganization. 
McLouth's  operating  business  was  sold 
to  a  separate  entity.  MUC's  sole 
remaining  asset  is  the  net  operating 
losses  generated  by  McLouth's 
improfitable  operations.  These  net 
operating  losses  are  still  available  to 
offset  future  taxable  income  from 
operations  and  are  one  of  MLX's  most 
important  assets,  MLX  has 
approximately  8,500  shareholders. 

2.  hi  1985,  MLX  acquired  S.K. 
Wellman  Limited,  hic.  ( "Wellman"),  a 
company  engaged  in  the  design  and 
manufactufe  of  high  energy  friction 
materials  used  primarily  in  aircraft 
brakes  and  heavy  equipment  brakes, 
transmissions,  and  clutches  (the 
"Wellman  Business").  From  1985 
through  1987,  MLX  consummated 
various  other  acquisitions  that 
complemented  the  Wellman  Business 
(the  "Wellman  Acquisitions").  In 
addition  to  the  Wellman  Acquisitions, 
in  1986, 1987,  and  1988.  MLX  acquired 
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the  companies  and  assets  connprising 
Pameco  Corporation  ("Pameco"),  a 
distributor  of  beating  and  air 
conditioning  units.  In  1992.  NiLX  sold 
Pameco.  which  enabled  MLX  to  focus 
its  efforts  exclusively  on  the  Wellman 
Business. 

3.  In  August  1994.  a  foreign 
competitor  approached  MIJC 
management  with  an  unsolicited 
expreasion  of  interest  in  a  business 
combination  with  WoUman.  This  led  to 
negotiations  for  the  sale  of  all  the  capital 
stock  of  its  wholly-owned  subsidiary. 
Wellman  (the  "Wellman  Transaction"). 
The  Wellman  Transaction,  which  closed 
June  30. 1995,  left  MLX  with 
approximately  $38  million  in  cash  and 
cash  equivalents,  no  debt,  and  federal 
net  operating  loss  carryforwards 
("NOLs")  of  approximately  S300  million 
available  to  offset  future  taxable  income 
from  operations. 

4.  Since  the  Wellman  Transaction, 
MLX  has  been  engaged  in  the  process  of 
identifying  and  evaluating  potential 
acquisition  candidates  for  the  purpose 
of  acquiring  a  suitable  operating 
business  as  soon  as  reasonably  possible. 
MLX's  president  and  chief  executive 
officer,  the  only  officer  and  one  of  only 
two  employees,  spends  substantially  all 
of  his  time  seeking  acquisition 
candidates  for  MLX.  In  addition.  MLX's 
other  employee  spends  substantially  all 
of  her  time  supporting  the  activities  of 
MLX's  president  and  attending  to  the 
ministerial  functions  of  operating  the 
company.  MLX  has  developed  Hnancial 
and  operational  criteria  as  a  basis  for 
evaluating  prospective  target  businesses 
and  for  narrowing  the  focus  of  its 
March.  MLX's  executive  officers  and 
board  of  directors  have  been  in  constant 
communications  with  professional 
groups,  including  investment  bankers, 
lenders,  attorneys  and  accountants 
(collectively  "Financial  Intermediaries") 
for  the  purposes  of  discussing  MLX's 
acquisition  criteria  and  exploring 
acquisition  opportunities.  MLX  has 
discussed  its  acquisition  criteria  directly 
with  over  fifty  Financial  Intermediaries. 
Three  Cities  Research,  Inc.  ("Three 
Cities"),  a  New  York  investment 
banking  firm  that  owns  approximately 
39%  of  MLX's  outstanding  common 
stock,  has  assisted  MLX  in  identifying, 
evaluating  and  negotiating  potential 
acquisitions.  In  addition.  MLX  has 
engaged,  on  a  non-exclusive  basis,  the 
investment  banking  firm  of  Smith 
Barney  to  canvas  the  market  of 
businesses  for  sale  and  analyze  theae 
against  MLX's  acquisition  criteria. 

5.  On  May  19.  1997.  MLX  was  granted 
an  order  (the  "Existing  Order") 
exempting  it  bom  most  of  the 
provisions  of  the  Act  during  the  period 


from  the  date  of  the  Existing  Order  to 
December  31,  1997.'  However,  in  spite 
of  its  efforts,  MLX  has  been  unable  to 
complete  the  acquisition  of  an  operating 
business.  MLX  has  recently  signed  a 
definitive  merger  agreement  (the 
"Pending  Merger")  with  Morton  - 
Metalcraft  Holding  Co.  ("Morton"),  a 
leading  contract  manufacturer  and 
supplier  of  high  quality  fabricated  sheet 
metal  components  and  sub-assemblies 
for  construction,  agricultural,  and 
industrial  equipment  manufacturers. 
Preliminary  proxy  materials  seeking 
shareholder  approval  for  the  Pending 
Merger  were  filed  with  the  SEC  on 
October  21, 1997. 

6.  MLX  currently  has  NOLs  of 
approximately  S275  million  available  to 
o^et  future  taxable  income  from 
operations.  In  order  for  MLX  to  retain  its 
NOLs  after  the  Pending  Merger,  section 
382  of  the  Internal  Revenue  Code  of 
1986,  as  amended  ("Section  382") 
requires  existing  MLX  shareholders  to 
own  50%  or  more  of  the  equity  in  MLX 
after  thjs  Pending  Meiger.  However, 
William  D.  Morton  ("Mr.  Morton"), 
President  and  Chief  Executive  Officer  of 
Morton,  stated  that  he  would  only 
consider  a  transaction  which  he  would 
obtain  voting  control  of  the  entity 
resulting  from  the  Pending  Merger.  In 
order  to  give  Mr.  Morton  effective  voting 
control  of  MLX  after  the  Pending  Merger 
(i)  MLX  is  proposing  that  its 
shareholders  approve  a  recapitalization 
that  will  be  structured  to  avoid  an 
ownership  change  within  the  meaning 
of  Section  382  (the  "Recapitalization") 
and  (ii)  the  transactions  associated  with 
the  Pending  Merger,  which  includes  a 
shareholders  agreement  and  a  voting 
agreement,  must  be  consummated  (the 
"Related  Transactions"). 

7.  Under  the  Recapitalization,  all 
existing  common  stock  of  MLX  will  be 
re-classified  as  MLX  Class  A  Common 
Stock  ("Class  A  Common  Stock")  and  a 
new  class  of  2004NK)  Shares  of  MLX 
Class  B  Common  Stock  ("Class  B 
Common  Stock")  will  be  created. 
Certain  affiliates  of  Three  Cities  ("TCR 
Affiliates")  will  own  100,000  shares  of 
Class  B  Common  Stock.  Class  A 
Common  Stock  and  Class  B  Common 
Stock  will  have  equal  rights  with 
respect  to  dividends  and  liquidation 
participation.^  Shareholders  of  Class  A 


Common  Stock  and  Class  B  Common 
Stock  will  vote  as  a  single  class  on  all 
matters  with  each  share  of  Class  A 
Common  Stock  entitled  to  one  vote  and 
each  share  of  Class  B  Common  Stock 
entitled  to  one  vote  per  share  and 
increasing  votes  per  share  as  the 
shareholder  disposes  of  certain  siiares  ^ 
of  Qasa  A  Common  Stock. 

8.  Following  the  Pending  Merger,  Mr. 
Morton  will  own  1,218,990  shares  of 
Class  A  Common  Stock  and  100,000 
shares  of  Class  B  Common  Stock.  TCR 
Affiliates  will  own  888,178  shares  of 
Class  A  Common  Stock  and  100.000 
shares  of  Class  B  Common  Stock.  As  Mr. 
Morton  and  TCR  Affiliates  sell  their 
shares  of  Class  A  Common  Stock,  the 
special  voting  rights  of  the  Class  B 
Common  Stock  will  ensure  that  Mr. 
Morton's  voting  rights  and  the  TCR 
Affiliates'  voting  rights  will  not  be* 
reduced  below  24%.  Thus,  after  the 
Recapitalization  and  Pending  Merger. 
Mr.  Morton  and  the  TCR  Affiliates 
together  will  have  56.5%  of  the  voting 
rights  of  MLX  common  shares. 

9.  In  coimection  with  the  Pending 
Merger,  Mr.  Morton  and  TCR  Affiliates 
entored  into  a  shareholders  agreement 
(the  "Shareholders  Agreement") 
whereby  the  benefits  of  the  potential 
voting  rights  of  Class  B  Common  Stock 
enure  entirely  to  Mr.  Morton.  Under  the 
terms  of  the  Shareholders  Agreement. 
TCR  Affiliates  will  grant  Mr.  Morton  a 
proxy  to  vote  all  of  the  Class  A  Common 
Stock  and  the  Class  B  Common  Stock 
owned  by  TCR  Affiliates.  The  proxy  will 
cover  all  matters  to  be  voted  upon  by 
MLX's  shareholders  after  the  Pending 
Merger  except  for  the  liquidation  of 
MLX,  and  sale  of  MLX's  assets,  and 
certain  mergers.* 

10.  In  connection  with  the  Pending 
Merger,  TCR  Affiliates  and  Morton  have 
also  entered  into  a  voting  agreement  (the 
"Voting  Agreement")  under  which  TCR 
Affiliates  have  agreed  that  at  any 
meeting  of  the  MLX  shareholders,  TCR 
Affiliates  will  vote  all  the  shares  of  MLX 
common  stock  owned  by  them  in  favor 
of  (i)  the  Recapitalization,  (ii)  the 
Pending  Merger,  and  (ili)  a  new 
employee  stock  option  plan  and  each  of 
the  other  actions  contemplated  by  or 


>  InvMtmMit  Company  Act  RsImm  Not.  22626 
(Apr.  21. 1tQ7)  (notice)  and  22667  (May  19.  1997) 
(oftW). 

'  Each  aiiara  of  Ckaa  B  Commoa  Slock  will  be 
ooovaftibla.  at  the  opiioa  of  Ua  holder,  into  one 
•hare  of  Clau  A  Coaunoo  Slock.  Each  share  of  CI  an 
B  roMinn  Stock  will  aiilwtically  coe»aH  into 
OM  ihara  of  Oaaa  A  CoaiMaB  Slock  (i)  upon  iu  aala 
or  txanafcr  to  a  party  unaflDialad  with  Mr.  Morton 
or  the  TCR  AfRliatae  and  (ii)  on  the  tenth 


annivaraary  of  the  eUacti  ve  data  of  the  Pending 

>  Mr.  Morton's  voting  power  will  alao  ha 
increaied  by  336.990  ihare*  of  Qas*  A  Common 
Stock  that  are  not  taken  into  account  in  calculating 
the  voting  power  of  his  Qass  B  Common  Stock. 

•  In  another  Related  Transaction.  MLX  has 
entered  into  a  securities  purchase  agreement  with 
certain  holders  of  Morton  common  stock,  options, 
and  warrants  whereby  MLX  will  purchase  shares  of 
Morton  common  stock,  options,  and  warrants.  The 
Morton  securities  purchased  by  MLX  will  be 
cancelled  by  the  Pending  Merger. 
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required  in  furtherance  of  such 
transactions. 

11.  Until  the  Pending  Merger,  a 
substantial  majority  of  the  potential 
acquisitions  were  rejected  by  MLX 
because  of  valuation  issues.  In  other 
instances.  MLX  was  outbid  for  the 
target.  As  of  September  30. 1997.  MLX 
had  evaluated  225  transactions  and 
made  thirty-one  offers  or  valuation 
proposals.  If  for  any  reason,  the  Pending 
Merger  is  not  consimmiated,  MLX  plans 
to  continue  to  be  engaged  in  the  process 
of  identifying  and  evaluating  potential 
acquisition  candidates  for  the  purpose 
of  acquiring  a  suitable  operating 
business  as  soon  as  reasonably  possible. 

12.  MLX  states  that  there  is  no 
assurance  that  the  Pending  Merger  will 
be  completed,  if  at  all.  by  December  31. 
1997.  Accordingly,  it  is  necessary  for 
MLX  to  seek  a  new  order  extending  the 
time  period  of  the  Existing  Order.  MLX 
requests  an  order  under  sections  6(c) 
and  6(e)  of  the  Act  exempting  it  from  all 
the  provisicnu  of  the  Act  except  sections 
9, 17(a)  (modified  as  discussed  in  the 
application),  17(d)  (modified  as 
discussed  in  the  application),  17(e), 
17(0  (modified  as  discussed  in  the 
applicaticm),  and  36  through  53  and  the 
rules  and  regulations  under  the  Act 
imtil  the  earlier  of  the  date  of  the 
Pending  Merger  or  June  30, 1998.  MLX 
also  requests  a  limited  and  specific 
exemption  for  the  same  time  period  (i) 
imder  section  6(c)  for  an  exemption 
from  section  17(f)  to  permit  MLX  to 
continue  its  present  custodial 
arrangement,  (ii)  under  rule  17d-l  to 
grant  an  exemption  from  section  17(d) 
to  permit  MLX  to  maintain,  operate  and 
comply  with  its  stock  option  plans  and 
agreements,  and  (iii)  under  section  17(b) 
and  rule  I7d-1  for  an  exemption  from 
section  17(a)  and  section  17(d), 
respectively,  to  permit  MLX  and  TCR 
Affiliates  to  consummate  the  Pending 
Meiger  and  Related  Transactions. 

13.  MLX's  NOLs  represent  substantial 
value  that  may  only  ba  maximized  by 
acquiring  a  profitable  operating 
ctunpany  at  a  fisir  price.  The  NOLs 
expire  as  follows:  $144.3  million  in 
1997;  $1.2  milUon  in  1998;  $73.8 
million  in  1999;  $2.7  million  in  2000; 
$2.2  million  in  2002;  S5.0  million  in 
2005;  $2.0  million  in  2006  and  $47.3 
million  in  2007.  The  existence  of  the 
NOLs,  together  with  their  expiration 
schedule,  provide  MLX  with  a  strong 
incentive  to  close  the  acquisition  of  a 
profitable  operating  business  as  soon  as 
possible.  Though  currenUy  in  transition, 
MLX  expects  to  have  acquired  an 
operating  biuiness  by  no  later  than  Jime 
30, 1996  or  sooner  if  the  Pending  Meiger 
is  completed.  In  the  event  that  MLX  is 
unable  to  acquire  an  operating  business 


by  Jime  30, 1998,  MLX's  board  of 
directors  will  consider  the  alternatives 
available,  including  registration  as  an 
investment  company  or  dissolution. 
These  alternatives  would  be  considered 
in  advance  of  June  30. 1998  in  order  to 
allow  sufficient  time  for  the 
implementation  of  any  board  decision. 

14.  Since  the  Wellman  Transaction, 
MLX's  revenues  have  been  derived  from 
the  investment  of  substantially  all  of  its 
assets  in  overnight  repurchase 
agreements  collateralized  by  United 
States  Treasury  and  agency  securities. 
MLX's  overnight  repurchase  agreement 
investment  pro-am  (the  "Program")  is 
administered  by  five  large  national 
banks  approvetl  by  MLX's  board  of 
directors.  The  Program  is  designed  to: 
(a)  Maximize  safety  of  capital,  (b)  assure 
availability  of  funds  for  the  purpose  of 
consummating  an  acquisition,  and  (c) 
relieve  MLX  management  of  the  time- 
consuming  management  of  those  funds. 

15.  Access  to  KuJC's  funds  is  severely 
restricted.  MLX  has  one  operating 
account  for  the  purpose  of  executing 
routine  operating  disbursements  and 
business  expenses,  including  salaries, 
rent  and  taxes.  The  maximum  amount  of 
funds  deposited  in  the  account  is 
limited  to  no  more  than  the  anticipated 
expense  level  for  the  upcoming  two 
months,  based  on  MLX's  budget  as 
approved  by  the  board  of  directors.  Any 
disbursements  from  the  operating 
account  must  be  approved  by  the  chief 
executive  officer  and  the  account  is 
reconciled  on  a  monthly  basis.  In 
addition.  MLX's  board  of  directors 
receives  a  monthly  summary  report  of 
expenses. 

16.  Five  national  banks  invest  the 
remainder  of  MLX's  fimds  as  part  of  the 
Program,  each  of  which  is  responsible 
for  approximately  equal  portions  of  $7 
million.  MLX's  board  of  directors  has 
designated  First  Union  National  Bank  as 
the  primary  bank.  The  non-primary 
banks  are  Wachovia  Bank  of  Georgia, 
National  Bank,  SimTrust  Bank,  and 
National  Bank  of  Detroit.  All  five  banks 
are  United  States  regulated  banks  and 
meet  the  qualifications  prescribed  in 
section  26(aKl)  of  the  Act.  The  non- 
primary  banks  have  been  instructed  in 
writing  to  wire  money  only  to  MLX's 
account  at  First  Union  National  Bank 
and  not  to  any  other  person  or  entity,  in 
addition.  MLX's  agreements  with  all  of 
the  banks  ("Bank  Agreements")  contain 
provisions  requiring  the  banks  to 
segregate  and  identUy  all  securities 
owned  by  MLX  as  subject  to  the 
respective  Bank  Agreement 

17.  Transfers  from  any  non-primary 
bank  investment  account  in  any  amount 
must  be  approved  by  an  MLX  executive 
officer  and  the  Funds  Management 


Committee  of  the  board  of  directors,  and 
primary  accotmt  transfers  (including 
check  disbursements)  in  ammmts  above 
$5,000  must  be  approved  by  an  MLX 
executive  officer  and  a  member  of  the 
Committee.  In  addition,  the  bank  must 
verify  the  authenticify  of  the  wire 
transfer  request  by  voice  verification 
with  a  second,  non-initiating  MLX 
officer  in  a  phone  call  initiated  by  the 
bank.  MLX  also  has  sectired  an 
executive  protection  policy  from  the 
Chubb  Ckoup  of  Insurance  Companies 
insuring  MLX  for.  among  other  things, 
losses  of  money,  sectirities  and  other 
property  caused  by  theft  or  forgery  by 
any  employee  or  agent  of  MLX  or  by  any 
other  person  in  an  amoimt  not  to  exceed 
$5  milUon. 

18.  MLX  has  two  stock  option  plans. 
Under  the  MLX  Corporation  Stock 
Option  Plan,  adopted  in  1985  (the  "1985 
Plan"),  MLX  granted  stock  options  to 
certain  officers,  directors  and  key 
employees  at  prices  not  less  than  the 
market  value  on  the  date  the  options 
were  granted.  No  new  options  may  be 
granted  imder  the  1985  Plan,  although 
some  options  are  still  outstanding. 
Under  the  MLX  Corporation  Stock 
Option  and  Incentive  Award  Plan, 
adopted  in  1995  [the  "1995  Plan"), 
stock-based  atvards  may  be  isstied  to 
key  employees  (includhag  directors  who 
are  also  employees)  and  certain  others. 
The  awards  may  include  incentive  stock 
options,  non-qualified  stock  options, 
restricted  stock,  and  outright  stock 
awards.  A  total  of  125,000  shares  of 
MLX  common  stock  are  reserved  under 
the  1995  Plan.  In  addition,  on  February 
11, 1991,  MLX  issued  options  to  Brian 
R.  Esher,  its  then  Chief  Executive 
Officer  and  cuirenUy  a  directcv  of  MLX. 
to  acquire  190,400  shares  of  MLX 
common  stock  at  a  price  of  $5.00  per 
share,  exercisable  (subject  to  vesting 
schedules  which  have  been  satisfied)  at 
any  time  prior  to  February  10, 1998.  Mr. 
Esher's  options  were  converted  to  stock 
appreciation  rights  and  exercised  as  of 
February  28, 1997.  On  October  3, 1993. 
December  29, 1994  and  July  26, 1995, 
MLX  issued  options  to  Thomas 
Waggoner,  its  then  Chief  Financial 
Offiow  and  current  Chief  Executive 
Officer,  to  acquire  50,000  shares  of  MLX 
common  stock  at  prices  mriging  from 
$2.20  to  $8.25  per  share,  exerdaable  at 
any  time  prior  to  July  25,  2000.  It  is  alao 
possible  for  Mr.  Waggoner's  options  to 
be  converted  to  stock  appreciation 
lightB. 

AppBcairt'aLagri  Aulyaia 

1.  Section  3(aM3)  of  the  Act  defines  mn 
investment  company  as  an  issuer  who  is 
engaged  or  propoaes  to  engage  in  the 
busmeaa  of  investing,  ninvesting. 
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owning,  balding,  or  trading  in  securitiM 
and  owns  investment  sflcuritles  having 
a  value  in  excess  of  40%  of  the  issuer's 
total  assets  (excluding  Government 
securities  and  cash).  MLX  believes  it 
may  be  an  investment  company  under 
secUon  3(aKl)(C).  However,  MLX 
contends  that,  if  tbe  Pending  Merger  is 
consummated.  MLX  would  not  be 
deemed  to  be  an  investment  company 
under  section  3(a)(lMC)  of  the  Act 

2.  Rule  3a-2  under  the  Act  generally 
provides  that,  for  purposes  of  section 
3(aX3).  an  issuer  will  not  be  daemed  to 
be  engaged  in  the  business  of  investing, 
reinvesting,  owning,  holding,  or  trading 
in  securities  for  a  period  not  exceeding 
one  year  if  tbe  issuer  has  a  bona  fide 
intent  to  be  engaged  in  a  noninvestment 
company  business.  For  the  period  from 
July  1, 1995  through  June  30,  1996.  MLX 
operated  under  the  exemption  provided 
by  rule  3a-2. 

3.  Section  6(c)  provides  that  the  SEC 
may  conditionally  or  unconditionally 
exempt  any  person,  security  or 
transaction,  or  any  class  thereof,  from 
any  provision  of  the  Act,  or  of  any  rule 
or  regulation,  if  and  to  tbe  extent  that  an 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  tbe  policies 
and  provisions  of  the  Act.  Section  6(e) 
permits  the  SEC  to  require  companies 
exempted  from  the  registration 
requirements  of  the  Act  to  comply  with 
certain  specified  provisions  thereof  as 
though  the  company  were  a  registered 
investment  company. 

4.  MLX  asserts  that  registration  under 
the  Act  would  involve  unnecessary 
burden  and  expense  for  MLX  and  its 
shareholders  where  there  is  no 
likelihood  of  abuse.  MLX  believes  that 
registration  would  require  costly 
changes  in  its  financial  reporting 
requirements,  because  the  requirements 
are  significantly  different  for  investment 
companies.  MLX  contends  that  making 
thaae  changes  during  this  interim 
period,  until  it  consummates  tbe 
acquisition  of  an  operating  burineaa,  ia 
likely  to  result  in  considerable  and 
unwarranted  confusion  of  its 
shareholders  and  the  investing  public. 
MLX  states  that  many  sharaboloara.  as 

a  result  of  this  confusion,  m^t  tall 
their  positions  in  MLX,  an  event  which 
might  have  an  adverse  effect  on  the 
market  price  of  MLX's  securities  and 
comanuantly  on  MLX's  remainiag 
sbafdiolders.  MLX  asserts  that  tboaa 
shareholders  also  would  be  deprived  of 
the  benefits  of  a  potential  acquisition. 

5.  MLX  contends  that  certain 
provisions  of  the  Act  also  might  impair 
its  ability  to  carry  out  its  stated 
Intention  to  acquire  an  operating 


business.  For  example.  MLX  believaa 

that  (a)  the  shareholder  approval 
requirement  of  section  13(a)(4)  of  the 
Act  would  be  a  significant  obstacle  to 
effscting  any  acquisition  requiring  rapid 
action,  (b)  the  cross-ownership 
prohibition  of  section  20(c)  of  the  Act 
would  limit  MLX's  ability  to  attempt  a 
takeover  which  was  not  fovored  by  the 
target  sought  to  be  acquired,  and  (c)  the 
debt  limitations  of  section  18  of  the  Act 
might  preclude  bridge  financing  of  an 
acquisition.  Also,  MLX  asserts  that,  if 
MLX  is  unable  to  obtain  shareholder 
approval  for  the  Pending  Merger  and 
complete  it  prior  to  December  31,  1997. 
failure  to  obtain  the  requested  order 
may  prevent  MLX  from  completing  the 
Pending  Merger  after  December  31. 
1997. 

6.  MLX  states  that  it  is  a  reporting 
company  under  the  Seciuitiaa  Exchange 
Act  of  1934  and  is  subject  to  extensive 
reporting  and  other  requirements  for  the 
protection  of  its  shareholders.  Further. 
MLX  asserts  that  its  shareholders  and 
the  investing  public  havabaan  informed 
on  numerous  occasions  of  Its  intention 
to  acquire  an  operating  business  and  the 
framework  for  its  acquisition  efforts. 
MLX  also  asserts  that  it  has  pursued  and 
rasBaiaa  committed  to  the  acquisition  of 
a  suitaiile  operating  business  consistent 
with  the  best  interests  of  iU 
shareholders. 

7.  MLX  notes  that,  in  determining 
whether  to  grant  an  exemption  for  a 
transient  investment  company,  the  SEC 
considers  these  factors:  (1)  Whether  the 
failure  of  the  company  to  become 
primarily  engaged  in  a  non-investment 
company  business  within  one  year  was 
due  to  bcton  beyond  its  control:  (2) 
whether  the  company's  officers  and 
employees  during  that  period  tried,  in 
good  bith,  to  effisct  the  company's 
investment  of  its  assets  in  a  non- 
investment  company  business;  and  (3) 
whether  the  company  invested  in 
securities  solely  to  preserve  the  value  of 
iu  assets. 

8.  MLX  states  that,  while  it  is  using 
its  best  efibrts.  in  good  faith,  to  acquire 
an  operating  business  with  the  proceeds 
of  the  Wellman  Transaction,  it  has  been 
imable,  notwithstanding  the  Pending 
Merger,  to  negotiate  and  complete  a 
favorable  transaction.  MUC  asserts  that 
this  is  attributable  solely  to  factors 
beyond  its  control,  including  the 
unavailability  of  suitable  acquisition 
candidates  and  the  unwillingness  of 
certain  candidates  to  accept  what  MLX 
believed  to  be  reasonable  offers. 
Moreover.  MLX  states  that  the  purchaae 
of  a  suitable  operating  business  of  the 
sire  being  pursued  often  re^iiraa  a  long 
period  of  time.  MLX  contends  that  its 
ability  to  acquire  an  operating  business 


will  depend  upon  the  availability  of 
suitable  acquisition  candidates,  the 
willingness  of  those  candidates  to 
accept  MLX's  oCbrs  and  the  time 
needed  to  negotiate  the  terms  of  the 
acquisition  and  other  factors  outside  of 
its  control. 

9.  MLX  submits  that  management's 
efforts  to  invest  its  assets  in  a  non- 
investment  company  business  are 
evident  from  the  efforts  of  Three  Cities 
and  the  other  Financial  Intermediaries 
to  provide  assistance  in  identifying 
acquisition  candidates,  which  includes 
the  Pending  Merger,  and  the  fact  that 
MLX's  management  spends 
substantially  all  of  its  time  on  MLX's 
acquisition  search  and  MUC's 
investments  in  overnight  repurchases 
agreements  are  made  solely  to  maximize 
the  safety  of  its  assets.  MUC  contends 
that  its  investments  in  overnight 
repurchase  agreements,  motivated 
primarily  by  a  desire  to  consummate  an 
acquisition  and  to  preserve  the  value  of 
capital  pending  consummation  of  the 
acquisition,  should  not  be  subject  to 
registration  and  regxilation  under  the 
Act 

10.  Section  17(a)  provides,  in  relevant 
part,  that  it  is  unlavrful  for  any  affiliated 
person  of  a  registered  investment 
company  or  any  affiliated  person  of 
such  person,  acting  as  principal, 
knowingly  to  sell  any  security  or  other 
property  to  such  company  or  to 
purchase  from  such  company  any 
security  or  other  property.  Section  17(b) 
of  the  Act  authorizes  tbe  SEC  to  issue 
an  order  of  exemption  from  one  or  more 
of  the  provisions  of  section  1 7(a)  if 
evidence  establishes  that  the  terms  of 
the  proposed  transaction  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  the  proposed  transaction  is 
consistent  with  the  policy  of  each 
registered  investment  comp»any 
concerned,  and  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  MLX 
believes  that,  because  TCR  Affiliates  are 
affiliates  of  Three  Cities  that  own  39% 
of  existing  MLX  shares,  TCR  Affiliates 
may  be  deemed  to  be  affiliated  persons 
of  MLX  under  section  2(a)(3)  of  the  Act 
Thus,  MLX  requests  an  exemption  from 
the  provisions  of  section  17(a)  to  the 
extent  necessary  to  permit  the  Pending 
Merger. 

11.  MLX  states  that  TCR  Affiliates, 
unlike  other  existing  MLX  shareholders, 
will  be  receiving  Class  B  Common  Stock 
that  permits  TCR  Affiliates  to  reUin  a 
significant  voting  interest  in  MLX. 
However,  MLX  contends  that,  despite 
the  greater  voting  rights  inherent  in  the 
Class  B  Common  Stock.  TCR  Affiliates 
have  agreed  under  the  Shareholders 
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Agreement  to  be  subject  to  substantial 
detriment  compared  with  all  other  MLX 
shareholders.  MLX  asserts  that  the 
Pending  Merger  and  Related 
Transactions  were  designed  to  satisfy 
Mr.  Morton's  conditions  regarding 
control  of  MLX  and  to  permit  MLX  to 
retain  its  major  assets,  the  NOLs.  MLX 
also  states  that  the  Pending  Merger  and 
Related  Transactions  were  approved  by 
MLX's  board  of  directors,  including 
MLX's  disinterested  directors,  and  will 
not  be  effective  unless  approved  by  a 
vote  of  MLX's  shareholders.  Further, 
MLX  contends  that  TCR  Affiliates  are 
receiving  no  additional  equity  or  any  fee 
as  a  result  of  the  Pending  Merger. 
Finally.  MLX  asserts  that  the  Pending 
Merger  will  permit  MLX  to  acquire  a 
suitable  operating  business  that  will 
result  in  MLX  no  longer  being  subject  to 
the  Act  Thus,  MLX  contends  that  the 
terms  of  the  Pending  Merger  are 
reasonable  and  fair  and  do  not  involve 
overreaching. 

12.  Section  17(d)  and  rule  17d-l 
make  it  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  acting  as  principal,  to  effect 
any  transaction  in  which  the  company 
is  a  joint  or  joint  and  several  participant 
with  the  affiliated  person  unless  the 
transaction  has  been  approved  by  order 
of  the  SEC.  MLX  requests  an  exemption 
pursuant  to  section  17(d)  and  rule 
17d-l  to  the  extent  necessary  to  permit 
MLX  (i)  to  operate  and  comply  with  its 
stock  option  plans  and  agreements  and 
(ii)  to  consummate  the  Pending  Merger 
and  Related  Transactions. 

13.  MLX  believes  that  compliance 
with  section  1 7(d)  of  the  Act  and  the 
rules  under  the  Act  would  prohibit 
operation  of  and  compliance  with  the 
1985  Plan,  the  1995  Plan,  and  Mr. 
Waggoner's  Option  Agreement.  MLX 
states  that  these  options  were  granted  as 
compensation  to  various  executive 
officers  and  key  employees  at  difiisrent 
times  prior  to  the  Wellman  Transaction. 
MLX  asserts  that  inability  to  realize  the 
value  of  those  options  would  be  unfair 
to  the  officers  without  the  result  being 
necessary  or  appropriate  in  the  public 
interest. 

14.  MLX  believes  that  the 
participation  of  TCR  Affiliates  in  the 
Pending  Merger  and  Related 
Transactions  will  be  on  a  basis  less 
advantageous  than  that  of  other  MLX 
shareholders.  MLX  contends  that  TCR 
Affiliates  will  be  giving  up  certain 
benefits  retained  by  other  MLX 
shareholders  in  order  to  induce  Morton 
to  agree  to  the  Pending  Merger  and 
Related  Transactions.  MLX  states  that 
under  the  Shlbeholder  Agreement,  TCR 
Affiliates  will  be  transferring  their 
voting  rights  to  Mr.  Morton  in  order  to 


give  Mr.  Morton  voting  control  of  MLX. 
In  addition.  MLX  asserts  that  the 
Shareholders  Agreement  contains  severe 
restrictions  on  TCR  Affiliates'  ability  to 
transfer  their  shares.  Further,  MLX 
asserts  that  under  the  Voting 
Agreement,  TCR  Affiliates  have  agreed 
to  vote  their  shares  in  MLX  in  favor  of 
the  Recaptalization  and  Pending  Merger. 
MUC  states  that  for  the  reasons  stated 
above  imder  section  17(a),  MLX  meets 
the  standards  of  rule  17d-l.  Thus,  MLX 
contends  that  no  regulatory  purpose 
would  be  served  by  prohibiting  MLX 
from  consummating  the  Pending  Merger 
and  Related  Transactions. 

15.  Section  17(f)  provides  that  the 
securities  and  similar  investments  of  a 
registered  management  investment 
company  must  be  placed  in  the  custody 
of  a  bank,  a  member  of  a  national 
securities  exchange,  or  the  company 
itself  in  accordance  with  SEC  rules. 
MLX  states  that  all  assets  invested 
imder  the  Program  are  in  the  custody  of 
qualified  banks  and  the  ability  of  the 
banks  to  transfer  money  in  and  out  is 
subject  to  numerous  restrictions  and 
checks  and  balances.  Furthermore,  MLX 
states  that  those  assets  are  insured  up  to 
$5  million,  an  amount  substantially  in 
excess  of  what  would  be  required  under 
a  fidelity  bond  obtained  under  section 
17(g)  of  the  Act.  MLX  also  states  that  its 
custodial  arrangements  are  consistent 
with  the  substantive  requirements  of 
rule  17f-2  under  the  Act.  except  for 
paragraph  (f)  thereof  regarding  the 
requirement  for  MLX's  independent 
accoimtants  to  conduct  three  actual 
examinations.  MLX  also  submits  that  its 
financial  statements  are  audited 
annually  by  its  independent 
accountants. 

Applicant's  Conditions 

Applicant  agrees  that  any  order  will 
be  subject  to  the  following  conditions: 

1.  During  the  period  of  time  MLX  is 
exempted  from  registration  under  the 
Act,  MLX  will  not  purchase  or 
otherwise  acquire  any  additional 
securities  other  than  securities  that  are 
rated  investment  grade  or  higher  by  a 
nationally  recognized  statistical  rating 
organization  or,  if  unrated,  deemed  to  be 
of  comparable  quality  under  guidelines 
approved  by  MLX's  board  of  directors, 
except  that  MLX  may  make  equity 
investments  in  issuers  that  are  not 
investment  companies,  as  defined  in 
section  3(a)  of  the  Act  (unless  an  issuer 
is  covered  by  a  specific  exclusion  from 
the  definition  of  investment  company 
under  section  3(c)  other  than  sections 
3(cJ(l)  and  3(c)(7)),  in  the  following 
circimistances:  (a)  in  connection  with 
the  consideration  of  the  possible 
acquisition  of  an  operating  business  as 


evidenced  by  a  resolution  approved  by 
MLX's  board  of  directors,  and  (b)  in 
coiuiection  with  the  acquisition  of 
majority-owned  subsidiaries. 

2.  MLX  will  allocate  and  utilize  its 
accumulated  cash  and  short-term 
seciirities  for  the  purpose  of  fiinding 
cash  requirements  for  its  existing 
businesses  or  far  acquiring  one  or  more 
new  businesses. 

3.  While  any  order  is  in  effect,  MLX's 
10-K.  10-Q,  and  annual  reports  to 
shareholders  will  state  that  an 
exemptive  order  has  been  granted  under 
sections  6(c)  and  6(e)  of  the  Act  and  that 
MLX  and  other  persons,  in  their 
transactions  and  relations  with  MLX. 
are  subject  to  sections  9, 17(a)  (except  as 
discussed  in  the  application),  17(d) 
(except  as  discussed  in  the  application), 
17(e),  17(f)  (except  as  discussed  in  the 
application),  and  36  through  53  of  the 
Act  as  if  MLX  were  a  registered 
investment  company. 

4.  MLX  will  obtain  an  amended  order 
from  the  SEC  prior  to  any  material 
modification  of  MLX's  custodial 
arrangement  in  a  manner  not  described 
in  the  application. 

For  the  Commission,  by  tbe  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFaiiand, 
Deputy  Secretary. 

[FR  Doc.  97-326S1  Filed  12-12-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ret  No.  IA-1684«03-124] 

Thomson  Technical  Data  Corporation; 
Notice  of  Application 

December  9,  1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Advisers  Act  of  1940.  ("Advisers  Act"). 

APPLICANT:  Thomson  Technical  Data 
Corporation  ("Technical  Data"). 
RELEVANT  ADVISERS  ACT  SECTIONS: 
Exemption  requested  under  section 
203A(c)  fitim  section  203A(a). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  to  permit  it  to  register 
with  the  SEC  as  an  investment  adviser. 

Filing  Dates:  The  application  was 
filed  on  September  25, 1997  and 
amended  on  October  8, 1997. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
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Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  5.  1998.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  ■ 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Sth 
Street,  N.W..  Washington.  DC.  20549. 
Applicant,  Thomson  Technical  Data 
Corporation,  22  Pittsburgh  Street. 
Boston.  Massachusetts  02210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert ).  Leonard,  Attorney,  at  (202) 
942-0646,  or  Jennifer  S.  Choi,  Special 
Counsel,  at  (202)  942-0716  (Division  of 
Investment  Management.  Task  Force  on 
Investment  Adviser  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  Delaware 
corporation  and  an  indirect,  wholly- 
owned  subsidiary  of  Thomson 
Corporation.  Applicant  publishes 
various  market  analyses  through  the 
Dow  Jones  Markets  communication 
network  and  affords  clients  the 
opportunity  to  contact  its  analysts  by 
telephone  to  discuss  the  published 
information. 

2.  Applicant's  publications  include: 
comprehensive  technical,  fundamental 
and  statistical  analysis  of  the  world's 
major  government  bond  and 
international  money  and  deposit 
markets;  real-time  commentary,  trading 
recommendations  and  yield  curve 
analysis  to  global  participants  in  the 
U.S.  Treasury  market:  comprehensive 
coverage  of  the  mortgage- backed  and 
asset-backed  securities  markets;  and 
technical  and  fundamental  analysis  and 
trading  recommendations  for  Canadian 
government  bonds,  money  markets  and 
the  Canadian  Dollar. 

3.  Applicant  also  provides  real-time 
analysis  and  commentary  on  financial, 
political  and  social  events  that  affect  the 
capital  markets  of  Latin  America, 
Eastern  and  Central  Europe  Asia  and 
Japan.' 


■  Applicanl  sKIm  Ihal.  because  carlain  of  its 
publications  relate  to  the  futures  morksts.  applicant 
Is  ref^islnrfMl  with  lh«  Cx>mmodity  Futures  Trading 
Commission  ••  a  commodity  trading  adviser. 


4.  Applicant's  services  are  provided  to 
clients  on  a  subscription  basis,  with 
rates  dependent  on  the  nature  and 
quantity  of  specific  services  subscribed 
to  by  the  client.  Applicant  has 
approximately  15,000  subscribers, 
located  in  over  sixty  countries.  Almost 
all  of  applicant's  subscribers  are 
connected  with  major  financial 
institutions  or  regulatory  bodies,  such  as 
Federal  Reserve  Banks.  The  largest 
portion  of  applicant's  client  base  in  the 
institutional  trading  desks  and  sales 
staff  of  national  and  international 
broker-dealers.  The  second  largest 
segment  of  applicant's  client  Iwse 
consists  of  commercial  banks. 
Applicant's  other  clients  include  money 
managers,  other  brokerage  houses  and    ' 
regulators.  Less  than  one-tenth  of  one 
percent  of  applicant's  clients  are 
individual  investors. 

5.  Applicant  maintains  its  principal 
office  and  place  of  business  in 
Massachusetts.  Applicant  is  registered 
as  an  investment  adviser  in 
Massachusetts  and  New  York.  Applicant 
was  registered  as  an  investment  adviser 
with  tbe  SEC  until  July  8.  1997. 

Applicant's  Legal  Aiial3rais       < 

1.  On  October  11, 1996,  the  National 
Securities  Markets  Improvement  Act  of 
1996  was  enacted.  Title  III  of  the  Act, 
the  Investment  Advisers  Supervision 
Coordination  Act  ("Coordination  Act"), 
added  new  section  203A  to  the  Advisers 
Act.  Under  section  203A(a)(l).2  an 
investment  adviser  that  is  regulated  or 
required  to  be  regulated  as  an 
investment  adviser  in  the  state  in  which 
it  maintains  its  principal  office  and 
place  of  business  is  prohibited  from 
registering  with  the  SEC  unless  the 
investment  adviser  (i)  has  assets  under 
management  of  not  less  than  $25 
million  or  (ii)  is  an  adviser  to  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
("Investment  Company  Act")  Section 
203A(a)(2)  defines  the  phrase  "assets 
under  management"  as  the  "securities 
portfolios  with  respect  to  which  an 
investment  adviser  provides  continuous 
and  regular  supervisory  or  management 
services."^ 

2.  Applicant  states  that  the 
Coordination  Act  was  designed  to 
optimize  the  distribution  of  regulatory 
resources  and  ease  the  burden  of 
duplicative  or  inconsistent  regulation  by 
dividing  advisers  into  twxi  broad 
categories:  those  whose  activities  are 
deemed  to  be  national  in  scof>e.  who  are 
to  be  regulated  primarily  by  the  SEC, 
and  those  whose  activities  are  of  a  more 
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local  nature,  who  are  to  be  regulated 
primarily  by  the  states. 

3.  Section  203A(c)  of  the  Advisers  Act 
authorizes  the  SEC  to  permit  an 
investment  adviser  to  register  with  the 
SEC  if  prohibiting  registration  would  be 
"unfair,  a  burden  on  interstate 
commerce,  or  otherwise  inconsistent 
with  the  purposes  of  [section  203A)."* 

4.  Applicant  states  that  it  does  not 
qualify  for  SEC  registration.  Applicant 
states  that  it  has  no  assets  under 
management,  does  not  act  as  an 
investment  adviser  to  a  registered 
investment  company,  and  does  not 
qualify  for  any  exemption  under  rule 
203A-2.  Applicant  also  maintains  its 
principal  office  and  place  of  business  ia 
Massachusetts,  which  regulates  its 
investment  adviser  activities. 

5.  Applicant  states  that  it  would  be 
inconsistent  with  the  purposes  of  the 
Coordination  Act  to  prohibit  applicant 
from  registering  with  the  SEC  because  it 
provides  services  to  institutional  clients 
whose  activities  affect  billions  of  dollars 
in  assets  and  have  a  significant  effect  on 
national  securities  markets.  Applicant 
believes  that  it  exerts  an  influence  on 
the  national  markets  similar  to  that 
exerted  by  both  nationally  recognized 
statistical  rating  organizations 
("NRSROs")  and  pension  consultants. 

6.  Applicant  states  that  almost  all  of 
its  clients  are  institutional  traders,  sales 
people,  bankers  and  money  managers 
who  collectively  move  billions  of 
dollars  of  assets  through  the  fixed- 
income,  foreign  exchange  and  capital 
markets.  Applicant  states  that 
institutional  trading  desks  of  national 
and  international  broker-dealers  and 
money  managers  that  subscribe  to 
applicant's  real-time  analyses, 
commentary  and  trading 
recommendation  publications  use  this 
information  to  assist  them  in  evaluating 
instruments  and  market  conditions 
when  making  purchase  and  sale 
decisions  and  determining  trading 
strategies.  Applicant  believes  that 
piuchases,  sales,  and  implementations 
of  trading  strategics  result  in  billions  of 
dollars  of  fixed-income  and  fbreign 
exchange  transactions  moving  through 
the  national  markets.  Applicant  also 
asserts  that  its  clients,  such  as  the 
Federal  Reserve  Banks  and  other  federal 
and  state  regulatory  bodies,  exert  their 
own  special  influence  on  the  national 
markets. 

7.  Applicant  states  that  the  SEC 
exempted  from  the  prohibition  on 
federal  registration  NRSROs  recognizing 
that,  although  NRSROs  only  provide 
impersonal  advisory  services  and  do  not 
manage  any  assets,  these  advisers' 
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activities  have'e  significant  eCCect  on  the 
national  securities  markets,  thereby 
making  them  appropriate  candidates  for 
federal  registration  under  the 
conceptual  fraraeworic  established  by 
the  Coordination  Act.' 

8.  Applicant  states  that  the  SEC  also 
exempted  from  the  prohibition  on 
Federal  registration  pension  consultants 
who  provide  investment  advice  to  plans 
with  assets  having  an  aggregate  value  of 
at  least  S50  million.  Applicairt  states 
that,  like  NRSROs,  pension  consultants 
do  not  exercise  direct  investment 
discretion  over  client  portfolios,  but 
their  advice  affects  the  management  of 
billions  of  dollars  of  assets.*  Applicant 
states  that  Uie  SEC  concluded  that  it 
would  be  inconsistent  with  the 
purposes  of  the  Coordination  Act  for 
pension  consultants  to  be  regulated  by 
the  states  rather  than  the  federal 
government  because  of  their  effect  on 
national  markets. 

9.  Applicant  also  assarts  that  the 
states  should  have  litUe  or  no  interest  in 
regulating  applicant,  which  has  a 
majority  of  institutional  clients.  Less 
than  one-tenth  of  one  percent  of 
applicant's  clients  are  individual 
investors.  Applicant  submits  that  the 
primary  intnest  of  the  states  is  not  in 
the  protection  of  institutional  clients. 

10.  Applicant  states  that,  althou^  the 
Coordination  Act  generally  preempts 
state  law  with  respect  to  SEC-r^istered 
advisers  and  their  supervised  persons,  it 
does  permit  states  to  license,  register  or 
otherwise  qualify  any  "investment 
adviser  representative"  who  has  a  place 
of  business  within  the  state.  Applicant 
asserts  that  the  Commission,  in  defining 
investment  adviser  representative, 
determined  that  states  should  not 
regulate  either  those  supervised  persons 
who  service  a  predominanUy 
institutional  clientele  or  those  who 
render  only  impersonal  services. 
Applicant  believes  that,  by  expanding 
the  class  of  advisers  who  qualify  for 
federal  registration  and  restricting  the 
class  of  supervised  persons  subject  to 
state  control,  the  SEC  effectuated 
Congress'  intmit  to  limit  state  regulation 
to  activities  that  have  a  primarily 
localized  effect  and  that  institutional 
advisory  activities  be  regulated  by  the 
federal  govenunent. 


By  the  CommiMion. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc  97-32653  Filed  12-12-97;  8:45  am] 
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DKombar  8. 1997. 

Pursuant  to  Section  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(bNl).  notice  it 
hereby  given  that  on  October  29. 1997, 
the  American  Stock  Exchange.  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
('K>}inmission")  the  proposed  rule 
change  as  described  in  Itmns  I.  D.  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
firom  interested  persona. 

L  Self-Regulatoiy  Orgoiization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoaed  Rule  Change 

The  Exchange  is  proposing  to  amend 
its  policy  regarding  the  use  of  wireless 
data  communications  devices  on  the 
trading  floor.  The  text  of  the  proposed 
ride  change  is  available  at  the  Office  of 
the  Secretary,  the  Amex  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Slatemmt  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has- 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatmy  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tJw  ftopoaed  Rule 
Change 

1.  Purpose    ., 

The  Exchange  has  tmdettaken  to  build 
an  infrastructure  ("Infrastructure")  to 
support  wireless  data  communications 
on  the  Trading  Floor  by  members  and 
Exchange  staE  Ob  September  26, 1996. 
the  Commission  approved  various  rale 
changes  and  a  policy  regarding  the  use 
of  %vireless  data  communications 
devices  on  the  Trading  Floor  (the 
"Wireless  Communications  Policy")- 

The  Exchange  developed  tin  Wiraleas 
Communications  Policy  based  upon  a 
design  for  the  Infrastructuis  that  called 
for  <dl  wireless  data  transmissions  to 
pass  through  a  gateway  ('Xktoway"). 
This  would  have  permitted  the 
Exchange  to  make  a  record  of  all 
wireless  commimicaticHU  and  to 
unilaterally  "throttie"  all,  or  selected, 
member  communications  in  the  event 
that  such  transmissions  used  a 
disproportionate  amoimt  of  the 
available  radio  frequency  or  threatened 
to  exceed  avaiM>le  radio  frequency 
capacity. 

In  late  1996,  the  Exchange  reviewed    - 
the  design  of  the  Infrastructure.  Daring ' 
this  review,  the  Exchange  detomined 
that  there  was  no  inunediato  need  bur 
throttiing  and  that  it  vras  imclear  when 
it  might  become  necessary.  The 
Exchange  concluded  that  since  there 
was  no  need  for  throttling,  there  was  no 
need  for  a  Gateway  and  ^t,  if  and 
when  necessary,  throttling  could  be 
accomplished  by  the  member  firms 
without  a  Gateway.  As  a  result  of  this 
review,  the  Exchange  determined  that 
since  the  Gateway  was  unnecessary, 
costiy  for  both  the  Exchange  and  its 
members,  and  difficidt  to  develop  and 
implement,  the  Exchange  would  build 
the  Infrastructure  without  a  Gateway. 
The  Exchange,  accordingly,  is  now 
proposing  to  modify  the  Wireless 
Communications  Policy  to  reflect  the 
redesign  of  the  Infrastructure  to 
eliminate  the  Gateway. 

As  noted  above,  the  Gateway  wotild 
have  permitted  the  Exchange  to  record 
all  wireless  communications.  This 
would  have  created  a  data  base  at  the 
Exchange  that  would  have  largely 
duplicated  records  already  maintained 
by  member  firms  pursuant  to  SEC  and 
Exchange  rules.  The  elimination  of  the 
Gateway  will  eliminate  this  duplicative 
data  base.  The  revised  Wireless 
Communications  Policy,  accordingly, 
will  stete  that  members  that  have 
developed  wireless  technology  will  be 
responsible  for  maintaining  such 
records  as  may  be  required  by  Exchange 
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rules  and  policies  and  federal  securities 
laws  as  ii^  effect  from  time  to  time.  The 
elimination  of  the  record  keeping 
capabilities  of  the  Gateway  will  not 
cauae  any  diminution  of  the  Exchange's 
aurveiUance  capabilities  as  the 
Exchange  will  retain  the  same  access  to 
member  books  and  records  that  it 
currently  poasesses. 

With  reapect  to  "throttling,"  the 
Reviaad  Wireless  Communications 
PoHcy  ttatea  that  the  Exchange's  staff 
may  request  members  to  reduce  radio 
traffic  if  and  when  required  because  a 
particular  user  ia  using  more  than  its 
{sir  share  of  radio  frequency  capacity  or 
overall  usage  in  reaching  its  maximum. 
Members  will  be  obligated  to  comply 
immediately  with  any  such  request  and 
their  ability  to  send  wireless 
communications  may  be  immediately 
terminated  if  they  tail  to  comply  with 
such  a  directive.  The  Exchange  also 
proposes  some  further  changes  to  the 
Wireless  Communications  Policy  to 
enhance  it  in  light  of  the  Exchange'a 
experience  with  wireless  technology 
since  the  Policy  was  first  adopted. 
These  proposed  changes  include  a 
requirement  that  memtiers  using 
wireless  technology  maintain  a  record  of 
orders  and  quotes  initiated  on  the  Floor 
and  transmitted  to  other  markets,  a 
statement  that  memUbrs  do  not  acquire 
a  property  interest  in  their  assigned 
band  width,  a  requirement  that  affiliates 
be  treeted  as  a  single  entity  for  purposes 
of  band  width  assignment  and  a 
reduction  in  the  number  of  hand  held 
terminals  that  the  system  is  able  to 
support  in  view  of  anticipated  demand 
for  this  capacity. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  *  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)  2  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  acts  and 
practices,  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market, 
and.  in  general,  protect  investors  and 
the  public  interest 

B.  Self-Regulatory  Or^nization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Na  34-3»4ie:  FN*  Na  SR-NSCC- 


m.  Date  of  EffisctiYeneaa  of  the 
Propoeed  Rule  Change  and  Timing  for 
Cowmiaalon  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period:  (i)  As  the 
Commlsaion  may  deaignate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding;  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  ^  US.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  wrill  also  be 
available  for  inspection  and  copying  at 
the  princi{>al  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-97-40  and  should  be 
submitted  by  January  5. 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  purauant  to  delegated 
authority. 

Manaral  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  97-32650  Filed  12-12-97;  8:45  an] 
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Solf-Rogulatory  Organizations; 
National  SacurttiM  Claaring 
Corpocation;  NoUca  of  Filing  of  a 
Propoaad  Rule  Changa  EstabHahing  ■ 
Naw  Crtagory  of  Fund  Mambar  for 
Invastmant  Advtaara  In  Mutual  Fund 
Sarvicaa 

December  9, 1997. 

Pursuant  to  Section  l9(bXl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'*  notice  is  hereby  given  that  on 
August  25. 1997,  the  National  Sectirities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  HI  lielow.  which  items 
have  been  prepared  primarily  by  NSCC 
The  Commission  is  publishing  thia 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested, 
persons. 

I.  Solf-Regnlalory  Orgaaimiata's 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Rule  Change 

The  proposed  rule  will  establish  a 
new  category  of  fund  member  in  NSCCs 
mutual  fund  services  ("MPS")  for 
registered  investment  advisers. 

n.  Self-Regulatory  Ofganization's 
Statement  of  the  i*urpase  of,  and 
Statutory  Basis  br,  ttie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conunents  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  s|)ecified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NSCC's  MPS  is  designed  to  enable 
NSCC  members  to  process  and  to  settle 
on  an  automated  basis  mutual  fund 
purchase  and  redemption  orders  and  to 
transmit  registration  instructions. 
Currently,  NSCC's  rules  and  procedures 
permit  two  categories  of  fund  member 
in  MFS:  (1)  principal  underwriters 


•  IS  U.S.C  7a«b). 
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which  are  registered  broker-dealers 
under  the  Act  and  (2)  investment 
companies  which  are  registered  under 
the  Investment  Company  Act  of  1940.^ 

Although  mutual  funds  which  have 
no  broker-dealer  distributor  may  join 
MFS  as  individual  fund  members,  it  can 
be  a  cumbersome  and  inefficient 
process.  For  example,  families  of  these 
self-distributed  no  load  funds  currently 
may  only  join  MFS  through  each  of  their 
separate  investment  companies.  To  take 
full  advantage  of  the  benefits  of  a  single 
membership,  such  as  net  settlement, 
reduced  costs,  operational  efficiencies, 
and  oversight  by  a  single  board  of 
directora,  these  funds  prefer  to  join  MFS 
through  an  investment  adviser. 

The  proposed  rule  change  will 
expand  the  fund  member  category  to 
include  registered  investment  advisers 
as  defined  in  Section  202(a)(ll)  of  the 
Investment  Advisers  Act  of  1940.  To  be 
eligible  for  memberahip  in  MFS,  a 
nonguaranteed  service  of  NSCC, 
investment  advisers  will  need  to  be 
registered  with  the  Commission  and  to 
have  a  minimum  of  $25  million  in 
assets  under  management  and  $100,000* 
in  total  net  worth. 

In  addition,  the  proposed  rule  change 
will  make  a  technical  amendment  to 
conform  NSCC's  procedures  with  its 
rules.  Specifically,  Procedure 
Addendum  1(B)(2)  sets  forth  the 
standards  of  financial  responsibility  and 
operational  capability  for  the 
investment  company  fund  member 
applicant.  Because  the  list  of  eligible 
fund  members  contained  in  Rule  51 
inadvertently  omits  investment 
companies.  Rule  51  Section  1  will  be 
amended  to  include  this  existing 
category  of  fund  member.'* 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  and  the  rules  and  regulations 
promulgated  thereunder  because  it  will 
facilitate  the  prompt  and  accurate 
clearance  ard  settlement  of  securities 
transactions  and  will  protect  investors 
and  the  public  interest.^ 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
-competition. 


'See  NSCC  Rule  51.  Section  1  ("Fund  Member") 
and  Procedure  Addendum  1(B)(2)  ("Standards  of 
Financial  Responsibility  and  Operational  Capability 
for  Fund  Members"). 

*  Investment  companies  were  permitted  to  join 
MFS  as  fund  member  pursuant  to  a  rule  change 
niing  approved  by  the  Commission.  Securities 
Exchange  Act  Release  No.  33525  (January  26. 1994). 
59  FR  4759. 

»15U.S.C78<j-l. 


(C)  Self— Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

m.  Date  of  EfRsctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Ctmuniasion  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  NSCC  consents,  the 
Commission  will: 

(A)  by  order  approve  such  rule  filing 

(B)  institute  proceedings  to  determine 
whether  the  rule  filing  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argtmiente  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  rule  filing  that  are 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
rule  filing  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  frtim  the  public  in  accordance 
with  provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  D.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  the  File  No.  SR-NSCC-97-10 
and  should  be  submitted  by  January  5, 
1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand. 
Deputy  Secretary. 

(FR  Doc.  97-32654  Filed  12-12-97;  8:45  am] 
BIUJNO  CODE  aOtO-OI-M 


•  17  CFR  20O.3O-3(a)(12). 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

Advisory  Circular  (AC)  25.1581-1. 
Airplane  Flight  Manual 

AOBUCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  issuance  of  advisory 

circular. 

StJMMARY:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC) 
25.1581-1,  Airplane  Flight  Manual.  The 
primary  purpose  of  the  FAA-approved 
AFM  is  to  provide  an  authoritative 
source  of  information  considered 
necessary  for  safely  operating  the 
airplane.  The  AC  identifies  the 
information  that  must  be  provided  in 
the  AFM  under  the  airworthiness 
regulations  and  provides  guidance  as  to 
the  form  and  content  of  the  approved 
portion  of  an  AFM. 

DATES:  Advisory  Circular  25.1581-1  was 
issued  on  July  14, 1997,  by  the  Acting 
Manager  of  the  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  in  Renton,  Washington. 

How  To  Obtain  Copies:  A  copy  of  AC 
25.1581-1  may  be  obtained  by  writing 
to  the  U.S.  Department  of 
Transportation,  Subsequent  Distribution 
Office,  Ardmore  East  Business  Center, 
3341  Q  75th  Avenue,  Landover,  MD 
20785. 

Issued  in  Renton.  Washington,  on 
November  19. 1997. 

Stewart  R.  Milkr. 
Manager,  Transport  Standards  Staff. 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  ANM-100. 

[FR  Doc.  97-32668  Filed  12-12-97;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notico  of  Intent  To  Rule  on  Application 
To  hnpose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Easterwood  Airport,  Collaga  Station, 
TX 

AOBUCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Easterwood 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Tide  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
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(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

DATES:  Comments  must  be  received  on 
or  before  January  14, 1998. 

AOOAESSES:  Comments  on  this     ^ 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Cuttery, 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division. 
Planning  and  Programming  Branch. 
ASW-610D.  Fort  Worth.  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  the  Director  of 
Aviation  at  Easterwood  Airport  at  the 
following  address:  Harry  E.  Raiser. 
Director  of  Aviation,  Easterwood 
Airport,  McKenzie  Terminal  Drive  #7. 
College  Station,  Texas  77845. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  §  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ben  Cuttery,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch.  ASW-610D,  Fort 
Worth.  Texas  76193-0610,  (817)  222- 
5614. 

The  applications  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Easterwood  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Recondicliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulation  (14  CFR  Part  158). 

On  November  24,  1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Texas  A&M  University 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  March  24, 1998. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
August  1,  1998. 

Proposed  charge  expiration  date:  June 
1.  2000. 

Total  estimated  PFC  revenue: 
$429,159.00. 

PFC  application  number:  98-02-C- 
00-CLL. 

Brief  description  of  proposed  projects: 


ProfectM  To  Impose  and  Use  PFC's 

Airfield  Safety  Improvements, 
Airfield  Rescue  ft  Firefighting  (ARFF) 
Facility  and  ARFF  Vehicle,  Pavement 
Management  System,  and  PFC 
Administrative  Cost. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MfORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division. 
Planning  and  Programming  Branch, 
ASW-610D,  2601  Meacham  Blvd.,  Fort 
Worth,  Texas  76137-4298. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Easterwood 
Airport. 

Issued  in  Forth  Worth,  Texas  on  December 
2.  1997. 

Joaeph  G.  Washington, 

Acting  Manager,  Airports  Division. 

[FR  Doc.  97-32670  Filed  12-12-97;  8:4S  am) 
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DEPARTMENT  OF  TRANSPORTATION 


AvisUon  Administration 


Notic*  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Monthly  notice  of  PFC 
approvals  and  disapprovals.  In 
November  1997,  there  were  four 
applications  approved.  Additionally, 
two  approved  amendments  to 

Previously  approved  applications  are 
sted. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  section 
158.29. 

PFC  Applicatioiis  Approved 

Public  Agency:  City  of  Phoenix, 
Arizona. 

Application  Number:  97-O4-IJ-0Q- 
PHX. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/:  $3.00. 


TcAal  PFC  Revenue  To  Be  Used  In 
This  Decision:  $1 ,875.000. 

Charge  Effective  Date:  April  1 . 1 996. 

Estimated  Charge  Expiration  Date: 
October  1. 1998. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  No  change  &x>m  previous 
decision. 

Brief  Description  of  Project  Approved 
For  Use:  Extend  nortb  runway  west  end. 

Decision  Date:  November  14. 1997. 

FOR  FURTHER  MFORMATKM  CONTACT:  John 
P.  Milligan,  Western  Pacific  Region 
Airports  Division.  (310)  725-3621. 

Public  Agency:  Tucson  Airport 
Authority.  Tucson.  Arizona. 

Application  Number:  97-01-C-OO- 
TUS. 

Application  Type:  Impose  and  use  a 
PFC 

PFC  Levs/.- $3.00. 

Total  PFC  Revenue  Approved  In  This 
Decision:  $26,717,799. 

Eariiest  Charge  Effective  Date: 
February  1. 1998. 

Estimated  Charge  Expiration  Date: 
December  1,  2002. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Unscheduled  Part  135  air 
taxi  operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanement  at  Tucson 
International  Airport. 

Brief  Description  of  Projects  Approved 
For  Collection  and  Use:  Terminal 
entrance  improvements.  Remodel 
baggage  claim  area.  Land  acquisition 
expansion.  Land  acquisition  for  noise. 
Land  acquisition  (Sections  27  and  33). 

Decision  Date:  November  19. 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  John 
P.  Milligan,  Western  Pacific  Region 
Airports  Division.  (301)  725-3621. 

Public  Agency:  Dade  County  Aviation 
Department.  Miami.  Florida. 

Application  Number  97-03-C-OO- 
ML\. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $296,167,000. 

Eariiest  Charge  Effective  Date:  May  1. 
1998. 

Estimated  Charge  Expiration  Date: 
July  1.2005. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxis. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  pro{>osed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Miami 
International  Airport. 
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Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Midfield  area 
development  taxiways — phase  m. 
Concourse  F  improvements — Gates  F4. 
F6.  and  F8.  Aircraft  apron  for  inboard 
gates  at  Concourse  H.  H-J  utility  and 
pavement  project.  Central  Boulevard 
corridor  improvements.  Perimeter  road 
modifications.  Extend  upper  vehicle 
drive — south  side.  Central  chiller  plants 
east  and  west  expansion. 

Brief  Description  of  Project  Approved 
in  Part  for  Collection  and  Use:  Midfield 
aircraft  rescue  and  firefighting  fiacility. 

Determination:  Partially  approved. 
The  explosives  magazine  is  not  eligible 
under  paragraph  563  of  FAA  Order 
5100.38A.  Airport  Improvement 
Program  (AIP)  Handbook,  and,  thus,  is 
not  AIP  or  PFC  eligible. 


Brief  Description  of  Project 
Withdrawn:  Terminal  expansion  north 
phase  m. 

Determination:  This  project  was 
withdrawn  by  the  public  agency  by 
letter  dated  November  25, 1997. 
Therefore,  the  FAA  did  not  rule  on  this 
project  in  this  decision. 

Decision  Date:  November  26, 1997. 
FOR  FURTHER  StFORMATION  CONTACT:  Bart 
Vemace,  Orlando  Airports  District 
Office,  (407)  812-6331. 

Public  Agency:  Los  Angeles  World 
Airports,  Los  Angeles,  California. 

Application  Number:  97-O4-C-00- 
LAX. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $150,000,000. 


Eariiest  Charge  Effective  Date: 
February  1. 1998. 

Estimated  Charge  Expiration  Date: 
May  1.  2000. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  Air  taxi  operators. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Los 
Angeles  International  Airport 

Brief  Description  of  Prefect  Approved 
for  Collection  artd  Use:  Noise 
mitigation. 

Decision  Date:  November  28. 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  John 
Milligan,  Western  Pacific  Region 
AirporU  Division,  (310)  725-3621. 


Amendments  to  PFC  Approvals 

Amendntent  No.,  city.  State 

Amendment 

approved 

date 

Origintfap- 

prmednet 

PFC  revenue 

Amended  ap- 
proved net  PFC 
revenue 

Original  es- 
timated 
charge  exp. 

Amandwl 

estimated 

charge  exp. 

96-04-C-0»-MCO.  Orlando,  FL .,_ _. 

95-02-C-01-ST1.,  SL  Louis.  MO 

1(V22/97 
UIOSKT 

$93,592,000 
80.186.867 

$101,154,000 
86,214.867 

03A>1/96 
12A)1/97 

06^1/98 

o^JO^m 

Issued  in  Wasliington,  DC  on  December  8, 
1997. 

BricGaUer, 

Manager.  Passenger  Facility  Cbargs  Stanch. 
[FR  Doc.  97-32671  Filed  12-12-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highivay  Administration 

Intalllgant  Transportation  SecMy  of 
Mnwnosy  fUDiic  Mvvnng 

agency:  Federal  Highway 
Administration  (F(mA).  DOT. 
ACTION:  Notice  of  public  meeting. 


:  The  Intelligent  Tran^raitation 
Society  of  America  (TTS  AMERICA)  will 
hold  a  meeting  of  its  Board  of  Directors 
on  Thursday,  January  15, 1998.  The 
meeting  be^ns  at  1  p.m.  and  will  have 
an  Administrative  Business  session  at  4 
p.m.  (Voting  Board  Members  and  key 
staff  Only).  The  letter  designations  that 
follow  each  item  mean  the  following:  (I) 
is  an  "information  item;"  (A)  is  an 
action  item;  (D)  is  a  discussion  item. 
This  meeting  includes  the  following 
items:  (1)  Introductions  and  ITS 
America  Antitrust  Policy  and  Conflict  of 
Interest  Statements;  (2)  Review  and 
Api»oval  of  Previous  Meeting's  Minutes 
(A);  (3)  US  DOT  ITS  Initiatives  (I/D);  (4) 
President's  Commission  on  Critical 
Infrastnicture  (I/D):  (5)  Intelligent 


Vehicle  Initiative  (IVI)  Report  (A);  (6) 
Report  of  the  Executive  Committee  (I/D); 
(7)  Coordinating  Council  Report  (A);  (8) 
Stete  Chapters  Council  Reptut  (1);  (9) 
ITS  America  Association  Report  (I);  (10) 
ITS  Awareness  Program  Update  (I);  (11) 
Futures  Ckoup  Report  (I);  (12)  Report  of 
the  ITS  Worid  Congress  and  Other 
International  ITS  Activities  (I/D);  (13) 
1996  ITS  America  Annual  Meeting  (A); 

(14)  1998  Board  Meeting  Schedule  (A); 

(15)  Other  Program  Business.  Business 
Session  (Begins  at  4  p.m.)  (16) 
President's  Report  (I);  (16)  Repent  of  the 
Membership  Committee  (I);  (17)  Report 
of  the  Membership  Committee  (I);  (18) 
Report  of  the  Administrative  Policy  and 
Finance  Committee  (I/D);  (19) 
Nominating  Conunittee  Report  (A);  (20) 
Other  Business;  (21)  Adjournment  until 
March  19, 1998,  Board  of  Directors 
Meeting  in  Chicago.  DL. 

ITS  AMERICA  provides  a  forum  for 
national  discussion  and 
recommendations  on  ITS  activities 
including  programs,  research  needs, 
strat^c  planning,  standards, 
international  liaison,  and  priorities. 

The  charter  for  the  utilization  of  ITS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  Advisory  Committee  Act 
(FACA)  5  use  app.  2.  when  it  provides 
advice  or  recommendations  to  DOT 
officials  onTTS  policies  and  programs. 
(56  FR  9400.  March  6. 1991). 


DATES:  The  Board  of  Directors  of  ITS 
AMERICA  will  meet  on  Thiusday, 
January  15, 1998.  from  1:00  p.m. — 5.-00 
p.m. 

AODRESSQ:  Sheraton  WashingUm  Hotel 
at  2550  Woodley  Road,  N.W., 
Washington.  D.C.  20008.  Phone:  (202) 
328-2000  and  Fax:  (202)  234-0015. 

FOR  FURTHER  MFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA,  400  Virginia  Avenue  SW, 
Suite  800.  Washin^n,  D.C.  20024. 
Persons  needing  fiuther  information  or 
who  request  to  speak  at  this  meeting 
should  contect  Kenneth  Faunteroy  at 
ITS  AMERICA  by  telephone  at  (202) 
484-4130  or  by  FAX  at  (202)  484-3483. 
Tlie  DCFT  contact  is  Mary  C  Pigott. 
FHWA.  HVH-1 ,  Washingt(Hl.  D.C 
20590,  (202)  366-9230.  Office  hours  are 
from  8:30  a.m.  to  5  p.m..  e.L.  Monday 
dirough  Friday,  except  for  legal 
holidays. 

(23  U.S.C  31S:  49  CFR  1.48) 
lasoed:  Daceniber  10. 1997. 
Jeftejr  F.  Paaiali, 

Deputy  Director,  ITS  Joint  Pivgiutn  Office. 
(FR  Doc.  97-32633  FUed  12-12-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Intelligent  Transportation  Sociaty  of 
Amertca;  PulMic  Meeting 

AQENCV:  Federal  Highway 
AdministraUon  (FHWA).  DOT. 
ACTION:  Notice  of  public  meeting. 


The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Coordinating 
Council  on  Tuesday.  January  13. 1998. 
The  following  designations  are  made  for 
each  item:  (A)  is  an  "action"  item:  (I)  is 
an  "information  item;"  and  (D)  is  a 
"discussion"  item.  The  agenda  includes 
the  following:  (1)  Call  to  Order  and 
Introductions  (I):  (2)  Statements  of  Anti- 
Trust  Compliance  and  Conflict  of 
Interest  (A);  (3)  Approval  of  Last 
Meeting's  Minutes  (A):  (4)  Federal 
Report  (I&D):  (5)  President's  Report:  (6) 
Report  of  the  Planning  Committee: 
Strategic  Plan  Update/National  Research 
Agenda  (A);  (7)  ITS  America's  IVl 
Report  (A):  (8)  International  Border 
CitMsing  Activities  Report  (I/D);  (9) 
Profassional  Capacity  Building  Update 
(I):  (10)  FCC  Frequency  Petition  Update 
(I);  (11)  Report  of  the  ITS  World 
Congresses  and  Other  International  ITS 
Activities  (I/D):  (12)  ITS  America  8th 
Annual  Meeting  Update  (I/D):  (13) 
Roundtable  Discussion  of  Committee 
and  Taak  Force  Activities — Committee 
and  Task  Force  Chairs  (I/D):  (14)  Other 
Business.  Additional  Information:  DSRC 
Status  Report,  Standards  Needs 
Timeline  and  Coordinating  Council 
Meeting  Dates. 

ITS  AMERICA  provides  a  fonun  for 
national  discussion  and 
recommendations  on  ITS  activities 
including  programs,  research  needs. 
Strategic  planning,  standards, 
international  liaison,  and  priorities.  The 
charter  for  the  utilization  of  ITS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  Advisory  Committee  Act 
(FACA).  5  U.S.C.  app.  2.  when  it 
provides  advice  or  recommendations  to 
DOT  officials  on  ITS  policies  and 
programs.  (56  PR  9400.  March  6.  1991). 
DATES:  The  Coordinating  Council  of  ITS 
AMERICA  will  meet  on  Tuesday. 
January  13.  1998.  from  8:00  a.m.  to 
12:00  noon  (Eastern  Standard  time). 
AOOnESSES:  Omni  Shoreham  Hotel, 
2500  Calvert  Street.  N.W..  Washington. 
D.C  20008.  Phone:  (202)  234-0700.  Fax: 
(202) 234-5333. 

Fon  FuirmER  informatiom  contact: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA.  400  Virginia  Avenue.  SW., 


Suite  800.  Washington.  D.C  20024. 
Penoiu  needing  further  information  or 
to  request  to  speak  at  this  meeting 
should  contact  Kenneth  Faunteroy  at 
ITS  AMERICA  by  telephone  at  (202) 
484-4130.  or  by  FAX  at  (202)  484-3483. 

The  DOT  contact  is  Mary  Pigott, 
FHWA.  HVH-1,  Washington.  D.C 
20590,  (202)  366-9230.  Office  hours  are 
from  8:30  a.m.  to  5:00  p.m..  e.t.,  Monday 
through  Friday,  except  for  legal 
holidays. 

(23  U.S.C  315:  49  CFR  1.48) 
Issuad:  DscMiiber  10. 1907. 
laCfrvy  F.  Paaiali. 

Deputy  Director,  ITS  Joint  Program  Ofpce. 
(PR  Doc.  97-32634  Fikd  12-12-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Oodisl  No.  AB~439  (Sub-No.  3X)] 

Dailaa  Rapid  TranaN— Abandonment 
Exemption— In  DeHaa,  TX 

Dallas  Rapid  Transit  (DART)  a 
political  subdivision  of  the  State  of 
Texas,  has  filed  a  notice  of  exemption 
under  49  CFR  11 52  subpart  F— Exempt 
Abandonments  to  abandon  a  6.99-nule 
line  of  railroad  between  milepost  D- 
762.26  in  the  vicinity  of  Mockingbird 
Lane  and  milepost  D-755.27  in  the 
vicinity  of  the  Kansas  City  Southern 
Railway  Company  bridge  overpass,  in 
Dallas  County.  TX.*  The  line  traverses 
United  States  Postal  Service  Zip  Codes 
75205, 75214,  75231  and  75238. 

DART  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  jreers:  (2)  there  is  no  overhead 
traffic  moving  over  the  line;  (3)  no 
formal  complaint  Hied  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period:  and  (4)  the 
requirements  at  49  CFR  1 105.7 
(environmental  reports),  49  CFR  1105.8 


■  DART  acquirad  thU  lina  of  tmilroad  from  Ihe 
Miisouri  PaciTic  Railroad  Company  (MP)  in  1990 
with  MP  retaining  trackage  rights.  See  Dallas  Area 
Hapid  Trantit- Acquisition  and  Operation 
Exemption — Rail  Line  of  Missouri  Pacific  Railroad 
Company  and  Mitsouii  Pacific  Railroad  Company, 
Financs  [)ocket  No  31690  (ICX:  Mrvwl  July  17. 
1990). 

MP  discontinuad  iu  trackage  righu  over  tiie  line 
M  pact  of  a  joint  relocation  proiecl.  See  Missouri 
Pacific  Railroad  Company  and  The  Atchison, 
Topeka  and  Santa  Fe  Railway  Company — /oi'nt 
Beloatiion  Project  Exemption.  Finance  Oockat  No. 
32060  (KX  lerved  Apr.  27.  1992). 


(historic  reporU),  49  CFR  1105.11 
(transmittal  letter).  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  bave  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment —  Goshen,  360  LCC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  Bled.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
eCCactive  on  January  14, 1998,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues.^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2).)  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  December  29. 

1997.  Petitioiu  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  5. 

1998,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary.  Case 
Control  Unit,  1925  K  Street,  N.W., 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Kevin  M.  Sheys. 
Opp^nheimer  Wolff  &  Donnelly.  1020 
Nineteenth  Street,  N.W..  Suite  400. 
Washington,  DC  20036. 

If  the  verified  notice  contains  Calse  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

DART  has  filed  an  environmental 
report  whidh  addresses  the 
abandonment's  effects,  if  any,  on  the  • 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  December  19, 1997. 
Intoested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington.  DC  20423)  or  by  ctdling 
SEA.  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 


>The  Board  will  grant  a  ((ay  if  an  informed 
decision  on  environmental  issue*  (whether  raised    . 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  Ihe 
exemption's  effective  date.  See  Exemption  of  Out- 
of  Service  Rail  Lines,  S  I.CCZd  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  sooo  as  possible 
so  that  Ihe  Board  may  lake  appropriate  action  l>efore 
the  exemption's  effective  dale. 

'Each  offer  of  financial  assistance  must  be 
•ccompaniad  by  the  filing  fee.  which  is  curreody 
s«  al  SWn.  See  49  CFR  10O2.2(fN2S). 
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after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2).  DART  shall  file  a  notice 
of  consummation  with  the  Board  to 
signify  that  it  has  exercised  the 
authority  granted  and  fully  abandoned 
the  line.  If  consummation  has  not  been 
effected  by  DART's  filing  of  a  notice  of 
consummation  by  E)ecember  15, 1998, 
and  there  are  no  legal  or  regulatory 
barriers  to  consummation,  the  authority 
to  abandon  will  automatically  expire. 

Decided:  December  8. 1997. 

By  the  Board.  David  M.  Konschnik. 
Director.  OfSkx  of  Proceedings. 
VaraoB  A.  Williams, 
Secretary. 

|FR  Doc.  97-32648  Filed  12-12-97;  8:45  am) 
eajJNO  cooc  4ais-«>-p 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Servic* 

Surety  CompaniM  Acceptable  on 
Federal  Bonds  Termination  of 
Authority:  Pennsylvania 
Manufacturers'  Association  Insurance 
Company 

summary:  Dept.  Circ.  570. 1997— Rev., 
Supp.  No.  5.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  (202)  874-7116. 
SUPPI.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to 
Pennsylvania  Manufacturers' 
Association  Insurance  Company,  of 
Philadelphia.  Pennsylvania,  under  the 
United  States  Code,  Titie  31,  Sections 
9304-9308,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  was  terminated 
effective  November  13.  1997. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  62 
FR  35571.  July  1,1997. 

With  respect  to  any  bonds  currenUy 
in  force  with  Pennsylvania 
Manufecturers'  Association  Insurance 
Company,  bond-approving  officers  may 
let  such  bonds  run  to  expiration  and 
need  not  secure  new  bonds.  However, 
no  new  bonds  should  be  accepted.  In 
addition,  bonds  that  are  continuous  in 
nature  should  not  be  renewed. 

The  Treasury  Department  Qrcular 
570  may  be  viewed  and  downloaded 
through  the  Internet  (http:// 
www.&ns.treas.gov/c570.html)  or 
through  our  computerized  public 
bulletin  board  system  at  (202)  874-6887. 


A  hard  copy  may  be  purchased  from  the 
Government  Printing  Office  (GPO), 
Subscription  Service,  Washington,  DC, 
telephone  (202)  512-1800.  When 
ordering  the  Circular  from  GPO,  use  the 
following  stock  number  048-00O- 
00509-8. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service.  Funds  Management  Division. 
Surety  Bond  Branch.  3700  East- West 
Highway,  Room  6A11,  Hyattsville,  MD 
20782. 

Dated:  December  4. 1997. 
Charles  F.  Schwan  m. 

Director,  Funds  Management  Division, 
Financial  Management  Service. 
(FR  Doc.  97-32664  Filed  12-12-97;  8:45  am) 
BIUJNO  COOE  4ai»-35-M 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
pj)-l00-7q 

Proposed  CoHaeUon;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  an 
^  existing  final  regulation,  LR-100-78  (TD 
*  7918),  Creditability  of  Foreign  Taxes 
(§§  1.901-2  and  1.901-2A). 
DATES:  Written  comments  should  be 
received  on  or  before  February  13. 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  »^ORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  5569. 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Creditability  of  Foreign  Taxes. 
OKIB  Number.  1545-0746. 


Regulation  Project  Ntimbtr.  LR-100- 
78. 

Abstract  Section  1.901-2A  of  the 
regulation  contains  special  rules  that 
apply  to  taxpayers  engaging  in  business 
transactions  with  a  foreign  government 
that  is  also  taxing  them.  In  general,  such 
taxpayers  must  establish  what  portion  of 
a  payment  made  pursuant  to  a  foreign 
levy  is  actually  tax  and  not 
compensation  for  an  economic  benefit 
received  from  the  foreign  government 
One  way  a  taxpayer  can  do  this  is  by 
electing  to  apply  the  safe  harbor  formida 
of  section  1.901-2A  by  filing  a 
statement  with  the  IRS. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
110. 

Estimated  Time  Per  Respondent  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  37. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  teclmiques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Approved:  December  9, 1997. 
Garrick  R.  Shmmr, 
IBS  Reports  Clearance  Officer. 
IFR  Doc.  97-32673  Filed  12-12-97:  8:45  ami 
■UMO  COM  WI9-91-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Announcement  97-122 

A08ICY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACnOH:  Notice  and  request  for 

cominents. 

SUtMNAftY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3S06(cH2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Announcement  97-122,  Interim 
Guidance  for  Roth  Individual 
Retirement  Accounts. 

DATES:  Written  comments  should  be 
received  on  or  before  February  13,  1998 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  5569.  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATKM: 

Title:  Interim  Guidance  for  Roth 
Individual  Retirement  Accounts. 

OMB  Number.  1545-1568. 

Announcement  Number. 
Announcement  97-122. 

Abstract  Announcement  97-122 
provides  interim  guidance  concerning 
the  establishment  of  Roth  Individual 
Retirement  Accounts  (described  in 
section  408A  of  the  Internal  Revenue 
Code  as  added  by  section  302  of  the 
Taxpayer  Relief  Act  of  1997).  The 
guidance  is  directed  mainly  at  banks, 
etc..  that  will  market  prototype  Roth 
IRAs  to  the  public. 

Current  Actions:  There  are  no  changes 
being  made  to  the  announcement  at  this 
time. 


Type  of  Review.  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
4.000. 

Estimated  Time  Per  Respondent  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  8.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
•ponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
use.  6103. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
ptd>lic  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital    . 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 

to  provide  information. 

Approved:  De<:ember  9,  1997. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  97-32674  Filed  12-12-97;  8:45  am] 
HLLMQ  coot  4aie-oi-u 


DEPARTMENT  OF  THE  TREASURY  . 

Internal  Revenue  Service 
[EE-17S-78] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY;  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13^44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  EE-1 78-78  (TD 
7898).  Employers'  Qualified  Educational 
Assistance  Programs  (§  1.127-2). 
DATES:  Written  comments  should  be 
received  on  or  before  Februasy  13.  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945.  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Employers'  Qualified 
Educational  Assistance  Programs. 

OMB  Number.  1545-0768. 

Regulation  Project  Number.  EE-178- 
78. 

Abstract:  Internal  Revenue  Code 
section  127(a)  provides  that  the  gross 
income  of  an  employee  does  not  include 
amounts  paid  or  expenses  incurred  by 
an  employer  if  furnished  to  the 
employee  pursuant  to  a  qualified 
educational  assistance  program.  This 
regulation  requires  that  a  qualified 
educational  assistance  program  must  be 
a  separate  written  plan  of  the  employer 
and  that  employees  must  be  notified  of 
the  availability  and  terms  of  the 
program.  Also,  substantiation  may  be 
required  to  verify  that  employees  are 
entitled  to  exclude  bom  their  gross 
income  amounts  paid  or  expenses 
incurred  by  the  employer. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public  Business  or  other  for- 
profit  organizations,  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
5,200. 

Estimated  Time  Per  Respondent  7 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  615. 
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The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
fespond  to,  a  collection  of  information 
vnieas  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C  6103. 


REQUCST  RM  OOMMDCTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  ai 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approvwl:  Dacamber  9, 1997. 
GantekLSkMr, 
IRS  Reports  Clearance  Officer. 
(PR  Doc.  97-32675  Filed  12-12-97;  8:45  am] 
■NiJNQ  OOK  4SI»-01-4i 


ENRICHMENT  CORPORATION 

Sunshine  Act  Meeting 

AGENCY:  United  States  Enrichment 
(Dorporation,  Board  of  Directors. 

TIME  AND  date:  8:00  a.m.,  Wednesday, 
December  17, 1997. 

PLACE:  USEC  Corporate  Headquarters, 
6903  Rockledge  Drive,  Bethesda, 
Maryland  20817. 

STATtIS:  The  Board  meeting  will  be 
closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

•  Review  of  commercial,  operational 
and  financial  issues  of  the  Corporation. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Joseph  Tomkowicz  301-564-3345. 


Dated:  Oecamber  10, 1997. 
Koeart  J.  Moots, 
Corporate  Secretary. 

(FR  Doc  97-32728  Filed  12-11-97: 9:32  am) 
esjjHaiQoee  sra^et-M 


UNfTEO  STATES  INFORMATION 
AGENCY 

EngOsh  Teaching  FaNow  Program 
ACTKM:  Request  for  proposals. 


the  English  Teaching  Program 
Division  of  the  Agency's  Bureau  of 
Education  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  apply  to  manage 
and  administer  the  Rngluh  Teaching 
Fellow  Program,  which  is  designed  to 
provide  universities,  binational  centers 
teacher-training  colleges  and  other 
language  institutions  worldwide  with 
professionally  trained  American 
expertise  in  English  as  a  foreign 
language  (EFL).and  to  give  recent  VLA. 
graduates  in  TEFL/TESL  additional 
teaching  experience  overseas.  The 
Program  increases  the  American 
academic  presence  in  foreign 
institutions,  enhances  the  American 
cultural  component,  and  improves 
academic  standards.  An  introduction  to 
American  English,  methodology  and 
matOTials  opens  the  door  for  advanced 
study  in  the  U.S.,  and  establishes  an 
ongoing  relationship  that  will  bear  fruit 
in  trade  and  commerce  as  well. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries.  .  .  ; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  .  .  .  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Fulbright-Hayes  Act. 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  ouUined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 


Aruiounosment  Title  and  Numbar:  All 
communications  with  USIA  conoeming 
this  RFP  should  refer  to  the 
announcement's  title  and  reference 
number  £/AL-96-01. 

Deadline  for  Proporndt:  All  copies 
ouist  be  nceived  at  the  U.S.  In&nmatioa 
Agency  by  5  p.m.  Washington.  D.C  time 
on  Friday,  January  30, 1998.  Fixed 
documents  will  not  be  accepted  at  any 
time.  Documents  postmarked  by  the  due 
date  but  received  at  a  later  date  will  not 
beacc^ted. 


FOR  HMfTNEIIWPOMIATION  OOMrMT:  The 
Office  of  Academic  Programs.  English 
Language  Programs  Division,  E/AL, 
Room  304.  U.S.  Information  Agenqr. 
301  4th  Street.  S.W..  Washington.  D.C. 
20547,  telephone:  202-619-5869;  fine  * 
202-401-1250,  e-mail  address: 
c)willia0usia.gov  to  request  a 
Solicitation  Package  omtaining  more 
details.  Please  request  required 
application  forms,  and  standard 
guidelines  tot  preparing  proposals.  . 
including  specific  criteria  for 
preparation  of  the  proposal  budget 

To  Download  a  Solkatation  Package 
via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  website  at  http://www.usia.gov/ 
education/r^.  Please  read  all 
information  before  downloeding. 

To  Receive  a  Solicitation  Paaaage  via 
Fax  on  demand:  The  entire  Solicitation 
Package  may  be  received  via  the 
Bureau's  "Grants  Information  Fax  on 
Demand  System",  which  is  accessed  by 
calling  202/401-7616.  Please  request  a 
"Catalog"  of  available  documents  and 
order  numbers  when  first  entering  the 
system. 

Pleese  specify  USIA  Program  Officer 
Catherine  Williamson  on  all  inquiries 
and  correspondences.  Interested 
applicants  should  read  the  complete 
Federal  Register  announcement  before 
sending  inquiries  or  submitting 
proposals.  Once  the  RFP  deadline  has 
passed.  Agency  staff  may  not  discuss 
this  competition  in  any  way  with 
applicants  until  the  Bureau  proposal 
review  process  has  been  completed. 

Submissions:  Applicants  must  follow 
all  instructions  given  in  the  Solicitation 
Package.  The  original  and  ten  copies  of 
the  application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/AL-98-01, 
Office  of  Grants  Management.  E/XE,, 
Room  326,  301  4th  Street,  SW.. 
Washingtcm,  DC  20547. 

Diversity,  Freedom  and  Democracy 
Guidelines:  Pursuant  to  the  Bureau's 
authorizing  legislation,  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social,  and  cultural  life.  "Diversity" 
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•hould  be  interpreted  in  the  broadest 
sense  and  encompass  differences 
including,  but  not  limited  to  ethnicity, 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy",  USIA  "shall  take 
appropriate  steps  to  provide 
opportunities  for  particii>ation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Propoaals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extend 
deeoMd  feasible. 

SUPKEKENTARV  a^OfMATIOM: 


The  United  States  Information  Agency 
(USIA)  is  soliciting  proposals  from  U.S. 
non-profit  educational  institutions/ 
organizations  to  manage  and  administer 
the  English  Teaching  Fellow  Exchange 
Program.  The  program  provides  to 
English  language  teaching  professionals 
with  recent  M.A.  degrees  in  TEFL/TESL 
the  opportunity  to  teach  abroad  at 
universities,  teacher-training  colleges, 
binational  centers,  or  other  host  country 
institutions.  Fellows  must  be  U.S. 
citizens.  Fellows  will  serve  as  full-time 
teacheiB  of  English  as  a  Foreign 
language  in  selected  countries  to  be 
determined  at  a  later  date  by  USIA.  In 
addition,  they  may  be  asked  to  work  in 
materials/test  development  or  teacher- 
training  activities.  The  program  is  for 
twelve  months  beginning  with  academic 
year  1996-99.  The  program  occasionally 
grants  an  extension  up  to  one  additional 
year.  In  the  past  three  years,  the  English 
Teaching  Fellow  program  has  placed 
over  125  U.S.  teachers  worldwide. 
promoting  English  teaching  as  a 
response  to  the  dramatic  increase  in  the 
demand  for  English  caused  by  political 
or  economic  changes. 

Guideliaes 

The  grantee  organization  is 
responsible  for  the  management  and 
administrative  aspects  of  the  program 
which  include  the  following: 

— Recruitment  and  placement  of 
approximately  35  English  teachen; 


— Arrangement  of  a  4-5  day  pre- 
departura  orientation  program  which 
will  provide  the  English  Teaching 
Fellows  with  tools  and  skills  through 
a  cross-cultural  training  segment 
designed  to  facilitate  adaptation  to  the 
participant's  host  country 
environment  and  their  host 
institutional  context;  provide 
techniques  and  approaches  to  special 
areas  in  the  EFL  Beld  such  as  teacher 
training  and  curriculum  and  materials 
development;  acquaint  the 
paiticipaQts  with  the  parameten, 
expectations  and  administrative 
workings  of  the  English  Teaching 
Fellow  program:  and  make  known  the 
professional  resources  available  to  the 
participants  through  USIA  and  other 
NCOS  in  the  English  teaching  field. 
— Fiscal  management  and  logistics; 
— Travel  management  (itinerary 
schedules,  airline  ticket  purchaaas; 
drafts  of  telegrams  to  USIS  overseas 
posts  with  flight  information,  etc.); 
— Enrollment  of  medical  insurance; 
— Development  of  promotional 

materials  in  support  of  the  program; 
— Extensive  monitoring,  review,  follow 
up  and  evaluation  of  English 
Teaching  Fellows  reports.  Fellows  are 
required  to  submit  a  mid-year  and 
final  year-end  report. 
The  period  of  the  program  is  from 
March  1, 1998  through  September  30, 
1999.  Recruitment  and  selection  process 
will  begin  at  the  1998  TESOL 
Convention  in  Seattle,  Washington, 
March  17-21, 1998;  pre-departure 
orientation,  first  or  second  week  of 
August,  1998;  and  Fellows'  travel  to 
overseas  assignment  first  and  second 
week  of  September,  1998.  The  grantee 
organization  is  to  provide  a  proposed 
time  line  for  the  activities.  The  Fellows 
will  receive  a  basic  stipend,  round  trip 
ticket,  living  and  housing  allowance, 
book  allowance,  miscellaneous  expwnse, 
and  $50,000  health  insurance  coverage. 

Propoeed  Budget 

Organizations  must  submit  a 
comprehensive  line  item  budget  based 
on  the  specific  guidance  in  the 
Solicitation  Package. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  a  breakdown  reflecting 
both  the  administrative  budget  and  the- 
program  budget.  For  further 
clarification,  applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 


in  order  to  facilitate  USIA  decisions  on 
funding. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Fellow  remuneration — $17,000  per 
Fellow 

(2)  Round  trip  international  travel — 
3,500  per  Fellow 

(3)  Pre-departure  (per  diem) — 800  per 
Fellow 

(4)  Pre-departure  allowance — 500  per 
Fellow 

(5)  Educational  materials — 100  per 
Fellow 

(6)  Excess  Baggage/Shipping 
Allowance — 400  per  Fellow 
Please  refer  to  the  Solicitation 

Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Review  Proceaa 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USLA  officers  for.  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  African  Affairs,  Office  of  East 
Asian  and  Pacific  Affairs,  Office  of 
Inter- American  Affaire,  Office  of  East 
European  and  NIS  Affain,  Office  of 
West  European  and  Canadian  Affaire, 
Office  of  North  African,  Near  Eastern, 
and  South  Asian  Affairs,  and  USIS 
overseas  posts,  where  appropriate. 
Proposals  may  be  reviewed  by  the  Office 
of  the  General  Counsel  or  by  other 
Agency  elements.  Funding  decisions  are 
at  the  discretion  of  the  USIA  Associate 
Director  for  Educational  and  Cultiiral 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer.  * 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  critwia  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
sulMtance.  precision,  and  relevance  to 
Agency  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  progmm 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
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Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  sulMtantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  featiires  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Recora/ Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  fiill 
compliance  with  all  repoitiiig 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

e.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  ensures  that  USIA 
supported  programs  are  not  isolated 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  U.S. -Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 


officera  of  program  need,  potential 
impact,  and  significance  in  the  partner 
country(ies). 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 

Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposed  budgets  in  accordance  with 
the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

[)ated:  December  8, 1997. 
lohn  P.  Loiello. 

Associate  Director  for  Educational  and 
Cultural  Affairs. 

(FR  Doc.  97-32587  Filed  12-12-fl7: 8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committoe  on  Minority 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  Public  Law 
103-446,  gives  notice  that  a  meeting  of 
the  Advisory  Committee  on  Minority 
Veterans  will  be  held  from  Monday. 
January  12  through  Wednesday,  January 
14, 1998,  in  Washington,  DC.  The 
purpose  of  the  Advisory  Committee  on 
Minority  Veterans  is  to  advise  the 
Secreta^  of  Veterans  Affairs  on  the 
administration  of  VA  benefits  and 
services  for  minority  veterans,  to  assess 
the  needs  of  minority  veterans  and  to 
evaluate  whether  VA  compensation, 
medical  and  rehabilitation  services, 
outreach,  and  other  programs  are 
meeting  those  needs.  The  Committee 
will  make  recommendations  to  the 
Secretary  regarding  such  activities. 

The  meeting  will  convene  in  room 
230,  VA  Central  Office  (VACO) 
Building,  810  Vermont  Avenue,  NW, 
Washington,  DC,  fitjm  8:30  A.M.  to  5:00 
P.M.  on  Monday,  January  12,  the 
Committee  will  receive  an  orientation 
on  its  duties  and  responsibilities.  On 
Tuesday,  January  13,  the  Committee 
will  review  the  implementation  plan  for 
the  63  recommendations  contained  in 


its  third  Annual  Report.  The  Committae 
will  also  finalize  plans  for  each 
subcommittee  emd  set  the  agenda  for  the 
coming  year.  On  Wednesday,  January 
14,  the  Subcommittees  will  examine 
issues  germane  to  their  assigned  areas  of 
responsibility.  These  sessions  will  be 
open  to  the  public.  It  will  be  necessary 
for  those  wishing  to  attend  to  contact 
Mrs.  Crystal  Lawrence-Greenwell, 
Department  of  Veterans  AfEairs  (phone 
(202)  273-6708)  prior  to  Joiuary  5, 
1998.  No  Ume  will  be  allocated  for  the 
purpose  of  receiving  oral  presentations 
from  the  public.  Howevar,  the 
Committee  will  accept  appropriate 
written  comments  from  interested 
parties  on  issues  affecting  nunority 
veterans.  Such  comments  should  be 
referred  to  the  Committee  at  the 
following  address:  Advisocy  Committee 
on  Minority  Veterans,  Center  for 
Minority  Veterans  (OOM).  U.S. 
Department  of  Veterans  Afhirs,  810 
Vermont  Avenue,  NW.,  Washington.  DC 
20420. 

Dated:  December  5, 1997. 

By  direction  of  the  Actii^  Secralaiy. 
HejTMrard  Bannister, 
Committee  Management  Officer. 
|FR  Doc.  97-32603  Filed  12-12-e7;  8:45  ami 
8IL1JNQ  COOE  t3I»-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Electronic  Records  Wmtk  Oreup; 
Notice  of  Meeting 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  NARA  will  hold  the  initial 
meeting  of  the  Electronic  Records  Work 
Group  on  December  19, 1997,  to  discuss 
issues  related  to  the  operation  of  the 
Work  Group.  The  public  is  invited  to 
observe  the  meeting;  however,  seating  is 
limited.  The  Electronic  Recotds  Work 
Group  will  focus  on  identifying 
workable  alternatives  to  the  disposition 
practices  currently  authorized  under 
NARA's  General  Records  Schedule  20 
for  Electronic  Records.  Members  of  the 
Work  Group  are  experts  drawn  from 
NARA  and  other  Federal  agencies.  The 
Work  Group  will  solicit  tedinical 
assistance  on  specific  issues  from 
experts  with  practical  experience  in  the 
private  sector  and  the  archives  of  other 
governments.  Additional  information 
about  the  Electronic  Records  Work 
Group  is  available  on  NARA's  GRS  20 
Internet  Web  page  at  <hnp'J/ 
www.nara.gov/records^fni20/>. 
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IMTtS:  Tlw  mesting  is  scheduled  for 

December  19. 1B07.  from  11  a.m-12:30 

p.m. 

AOOncsSES:  The  meeting  will  beJield  in 

Lecture  Room  A.  National  Arofaivee  at 

College  Park.  8601  Adelpfai  Rd..  Colkge 

Park.  MD  2074O-6001. 

FOR  FUmNBI  Wmmumam  OONTACT:  jean 

Cooke  at  301-7ia-7110.  extension  228. 

Deted:  Deoinber  12. 1997. 
lohaW.Carlia. 
Archivist  of  the  Utdtmd  Statn. 
(FR  Doc  97-32903  Filed  12-12-97: 12:17  poi 
I  oooa  itis-et-» 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OA96-206-002] 

The  Empire  District  Electric  Company; 
Notice  of  Filing 

Correction 

In  notice  document  97-32128 
appearing  on  page  64818,  in  the  issue  of 
Tuesday,  December  9,  1997,  the  Docket 
Number  should  read  as  set  forth  above. 

BILUNO  CODE  ISOS^OI-O 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  175 

[CGD  85-060] 

RIN2115-AC22 

Small  Passenger  Vessel  Inspection 
and  Certification;  Correction 

Correction 

In  rule  document  97-31895, 
beginning  on  page  64303,  in  the  issue  of 
Friday,  December  5,  1997,  make  the 
following  correction: 

f  175.400    [Corrected] 

On  page  64306,  in  the  second  column, 
in  §  175.400,  in  the  definition  of  Wood 
vessel,  in  the  sixth  line,  "area"  should 
read  "are".  • 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  DECEMBER  15. 
1M7 

AGRICULTURE 
DEPARTMENT 
Agrlcullural  Marketing 
Servica 

Perishable  Agricultural 
Commodities  Act; 
implementation: 

Electronic  transmissions  as 
ordinary  and  usual  billing 
or  invoice  statements; 
*     published  11-14^7 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Haaith 
Inapection  Service 
Exportation  arxi  infxx>rtation  of 
animals  and  animal 
products: 

Sliced  and  pre-packaged 
dry-cured  pork  products; 
published  11-14-97 
Plant-related  quarantine, 
domestic: 

Asian  longhorned  beetle; 
t  published  11-13-97 

AGRICULTURE 
DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
General  officers  and  agency 
administrators;  authorities 
modification,  extension, 
and  additions;  published 
12-15-97 

ENERGY  DEPARTMENT 
Fadaral  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Hydroelectric  protects; 
applications  for  licenses 
and  exemptions; 
alternative  administrative 
process;  publist>ed  11-5- 
97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 

CaUoma;  published  10-15- 
97 

Maryland;  published  10-15- 
97 

Clean  Air  Act: 


Special  exeni)ptions — 
Virgin  Islands;  published 
11-14-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  Iwoadcasting: 
Cable  television  systems — 
Inside  wiring;  published 
11-14-97 

TREASURY  DEPARTMENT 
Internal  Revenue  Servica 

Income  taxes,  etc.: 
Treaty-t>ased  return 
positions;  put)lished  10- 
14-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 
State  home  facilities; 
construction  or  acquisition 
grants;  published  11-13-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Hazelnuts  grown  in  Oregon 
and  Washington;  comments 
due  by  12-15-97;  published 
10-14-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 

animals  and  animal  products 

(quarantine): 

Brucellosis  in  cattle  and 
bison — 

State  and  area 
classifications; 
comments  due  by  12- 
15.97;  published  10-15- 
97 

Plant-related  quarantine, 
domestic: 

Oriental  fruit  fly;  comments 
due  by  12-15-97; 
published  10-14-97 

Plant-related  quarantine, 
foreign: 

Tomatoes  from  Morocco 
and  Western  Sahara,  etc.; 
comments  due  by  12-15- 
97;  published  10-16-97 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inapection 


Meat  arxf  poultry  Inspection: 
Carrageenam,  locust  bean 
gum  and  xanthan  gum 
t>lend  used  as  binder  in 
cured  pork  products; 
comments  due  by  12-19- 
97;  published  11-19-97 


COMMERCE  DEPARTMENT 
NatkNtal  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Ecorxmic 
Zone — 

Pacific  halibut  and  red 
king  crab;  comments 
due  by  12-18-97; 
published  12-3-97 
Marine  mammals: 
Endangered  fish  or  wildlife— 
AUantk:  sturgeon; 
comments  due  by  12- 
16-97;  published  10-17- 
97 

Incidental  taking — 
Vandenberg  AFB.  CA; 
missile  and  rocket 
launches,  aircraft  flight 
test  operations,  and 
helicopter  operations; 
comments  due  t)y  12- 
15-97;  published  11-14- 
97 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Contract  pterformance 
reporting  outside  the 
United  States;  comments 
due  by  12-16-97; 
published  10-17-97 
Government  property; 
comments  due  by  12-16- 
97;  published  10-17-97 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines — 
Business  practice 
standards;  comments 
due  by  12-16-97; 
published  11-18-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Fk)rida;  comments  due  by 
12-15-97;  published  11- 
13-97 
Superfund  program: 
Natk)nal  oil  and  hazardous 
sut>stances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  12-19-97;  published 
11-19-97 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Leasing  activities;  comments 
due  by  12-15^7; 
published  10-15.97 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  statk>ns;  tat)le  <A 
assignments: 

Arkansas;  comments  due  t>y 
12-15-97;  published  10- 
31-97 

Florida;  comments  due  t>y 

12-15.97;  published  10- 

31-97 
Illinois;  comments  due  by 

12-15-97;  published  10- 

31-97 
Michigan;  comments  due  by 

12-15-97;  published  10- 

31-97 

Oregon;  comments  due  t>y 
12-15-97;  published  10- 
31-97 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Interest  on  deposits: 
Payment  of  interest; 
exceptkxi  to  prohit>itk>n; 
comments  due  by  12-15- 
97;  published  10-16-97 

FEDERAL  LABOR 
RELATIONS  AUTHORITY 

Freedom  of  Informatkxi  Act; 
implementation;  comments 
due  by  12-15-97;  published 
11-14-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Real  Estate  Settlement 

Procedures  Act: 

Mortgage  Ivokers;  disctosure 
of  fees;  comments  due  by 
12-15.97;  published  10- 
16-97 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Law  and  order  on  Indian 
reservations: 

Courts  of  Indian  Offenses 
and  law  and  order  code 
Correction;  comments  due 
by  12-15.97;  published 
11-14-97 

INTERIOR  DEPARTMENT 
Rsh  and  Wiktilfe  Service 
Endar>gered  and  threatened 
species: 

Atlantic  sturgeon;  comments 

due  by  12-16-97; 

published  10-17-97 
Mobile  River  Basin,  AL; 

three  aquatic  snails  as 

erxlangered  and  three 

aquatic  snails  as 

threatened;  comments  due 

by  12-16-97;  published 

10-17-97 
Newcomb's  snail;  comments 

due  by  12-15-97; 

published  11-12-97 
SL  Andrew  Beach  mouse; 

comments  due  t)y  12-16- 

97;  published  10-17-97 
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MTERIOR  DEPARTMEffT 

Conflict  of  intaTMts: 
Ethical  conduct  tor 
Department  of  Interior 


by  12-15-97;  published 

10-16-97 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
artd  Enforcement  Offtoe 


reclamation  plan 

submissions: 

Louisiana;  comnwnts  due  by 

12-10-97;  published  11- 

19-97 
Montana:  comments  due  by 

12-17-97;  published  12-2- 

97 
Oliio:  comments  due  by  12- 

17-97;  published  12-2-97 
Surface  coal  minir^  and 
redamatioo  operations: 
Ownership  and  control. 

permit  application  process. 

and  improvidentty  issued 

permits;  comments  due  t>y 

12-15-97;  published  10- 

29-97 
INTERNATIONAL  TRADE 
COMMISSION 
Fraadom  of  Intormation  Act 
and  Privacy  Act; 


implementaiion;  comments 
due  by  12-17-97;  pubKshad 
11-17-97 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
List  t  chemicals; 
manufacturers,  distributors. 
importers  and  exporters; 
registration: 
Paaudoephednne  and 
phenylpropanolamine 
products;  temporary 
oiairiDUBon  regianaion 
•xampllon;  oonwnartts  due 
by  12-16-97;  published 
10-17-97 
JUSTICE  DEPARTMENT 
Prtaons  Bureau 
Inmate  control,  custody,  care, 
etc.: 

Early  release  consideration: 
dnjg  abuse  treatment  and 
IrtMnilve  confinement 
center  programs; 
comments  due  l»y  12-15- 
97;  published  10-15-97 
LABOR  DEPARTMENT 
Occupational  Sataly  and 
Health  Administration 
Safety  and  health  standards: 
Tuberculosis,  occupatiorwl 
exposure  to;  comments 
due  by  12-16-97; 
published  10-17-97 


NATIONAL  RAILROAD 
PASSaHOER  CORPORATKM 

Freedom  of  Intormation  Act; 
impiamentation;  comments 
due  by  12-15-97;  published 
11-14-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
DrawAxidge  operations: 
North  Caroltna;  comments 
due  by  12-15-97; 
published  10-16-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admmiatrallon 
Ainvorthiness  directivas: 
Airtxjs;  comments  due  by    - 
12-19-97:  published  11- 
19-97 
AHiedSignal  Inc.;  comments 
due  by  12-16-97; 
pubNalwd  10-17-97 
Bomt>ardler  comments  due 
by  12-18-97;  published 
11-16-97 
Dassault;  comments  due  by 
12-15-97;  published  11- 
13-97 
Domier,  comments  due  by 
12-15-97;  published  11- 
13-97 
Robinson  llelicopler  Co.: 
comments  due  by  12-16- 
97;  published  10-17-97 


Short  Broltiers  pic; 
comments  due  by  12-19- 
97;  published  11-19-97 

SOCATA-Groupe 
AEROSPATIALE; 
comments  due  by  12-15- 
97;  published  11-7-97 

laaa  E  airspace;  comments 
due  by  12-15-97;  published 
10^1-97 

TREASURY  DEPARTMENT 

Flacal  Sarvtoa 

Financial  management 

services: 

Federal  payments; 
conversion  (two  phases) 
of  ctiedcs  to  electronic 
fund  transfer;  comments 
due  by  12-16-97; 
published  9-16-97 

TREASURY  DEPARTMENT 

kiMmal  Ravanua  Sarvtoa 

Employment  taxes  and 
coNaction  of  income  taxes  al 

source: 

Form  W-8:  electronic  filing: 
comments  due  by  12-15- 
97;  published  10-14-97 
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CFR  CHECKUST 


This  cheddist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numtiers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  wh«h  is  now  available  for  sale  at  the  Government  Printina 

Office. 


A  "•"precMlas  each  entry  ttiat  is  now  availabla  on-llna  throuoh 
Iha  Qovammant  Prtntma  Omoa'a  GPO  Access  sarvioa  at  M^:// 
www.acoa8a.gpo.goWnara/clr.  For  infofmaUon  about  GFO  Accsss 
can  1-88S-293^4M  (loH  fraa). 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectk)ns 
Affected),  which  is  revised  monthly. 

The  annual  rate  tor  subscription  to  all  revised  volumes  is  $951  00 
domestic,  S237.75  addittonal  for  toreigrv  mailing. 
.  Mail  orders  to  me  Superintendent  of  Documents.  Attn:  New  Orders 
pro.  Box  371954,  Pittsburah.  PA  15250-7964.  AH  orders  must  be 
accompanied  by  remittance  (check.monay  order,  GPO  Deposit 
Account.  VISA.  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  fctonday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.ro.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250.    ;     . 
TWe  StockNumiber 

•1^  2  (2  Resenwd) (669-032-00001-8) 

•3  (1996  Compiotion 
artd  Ports  100  and 
101) (869-032-00002-6) 


...     $5.00  .    Feb.  1. 1997 


20A) 

7jao 

34.00 
26A) 


•♦  -- -..-...  (869-032-00003^) 

5  Parts: 

•1-W9  (869-032-00004-2) 

•700-1)99 (869-032-00005-1) 

•1200-End,  6  (6 
Beiewed) (869-032-00006^  . 

TParta: 

•0-26  „ (869-032-00007-7) 26A) 

•27-52  (869-032-00008-5) 30JOO 

•53-209 „, — „...  (869-032-00009-3) 22J0O 

•21(^-299 „^ (669-032-00010-7) MJOO 

•300-399 ^ (869-032-0001 1-5) ......  22A) 

•<00-699 (869-032-00012-3) 28:00 

•700-899 (869-032-00013-1) 31« 

•WO-^99 „ (869-032-00014-0) 4OJ0O 

•lOOO-l  199  (869^)32-00015-8) 45.00 

•1200-1499 (869-032-0001^-6) 33« 

•1500-1899 „ (869-032-00017-^) 53.00 

•1900-1939  (869^»2-O0Ol*-2) \9J0O 

•1940-1949  ..„ {869O32-00019-U 40M 

•1950-1999 (869-032-00020^) 42J00 

•2000-End (869-032-00021-2) ......  20.00 

••  (869^)32-00022-1) 30.00 

tParts: 

•I-IW  (869-032-00023-9) ......  39.00 

•20O-€nd (869-032-00024-7) 33D0 

10  Parts: 

•0-50  ..... (869-032-00025-5)  .. 

•51-199 (869-032-00026-3)  .. 

•200-499 (869-032-00027-1)  .. 

•50O*id (869-032-00028-0)  .. 

•11  — (869-032-00029^) .. 


'Jon.  1,  1997 
Jan.  1,  1997 

Jan.  1.  1997 
Jan.  1,  1997 


33jn       Jan.  1,  1997 


Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1, 1997 
Jan.  1,  1997 
Jan.  1.  1997 
Jan.  1,  1997 
Jan.  1.  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1.  1997 
Jon.  1.  1997 
Jan.  1.  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 

Jan.  1, 1997 

Jan.  1, 1997 
Jan.  1, 1997 

Jan.  1.  1997 
Jon.  1,  1997 
Jan.  1,  1997 
Jan.  1, 1997 


39J00 
31.00 
30.00 
42J0O 

2a00       Jan.  1.  1997 


12 

•1-199  (86W)32-0003O-l) 16D0 

•200-219 (869-032-00031-0) 20.00 

•220-299 ......  (869^)32-00032-8) 3400 

•300-499 (869-032-00033^) 27.00 

•500-499 (869<J32-00034-«) 24i)0 

•600-End (869-032-00035-2) 40O0 

•U  (849O32-00036-1) 


Jan.  1. 1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1.  1997 
Jan.  1,  1997 
Jan.  1. 1997 


TWS 


Slock 


14  Parts: 

•1-59  (869-O32-0bO37-^ 

•60-139 (869-032-00038-7) '..'.'.'..  38O0 

•140-199 (869-032-00039^) 16.00 

•200-1 199 (869^)32-O00«)^ 30O0 

•120O*Kl (869^)32-00041-7) 21  JO 


151 

•0-299  (869-032-00042-5) 2100 

•300-799 ....  (869-032-00043-3) 32O0 

•MO-End „ (869-032-00044-1) 22O0 


161 
•0-999  ..... 
•)O0O-«Kt 


171 
•1-199  ... 
•200-239 
•240-fnd. 

18  Parts: 

•1-399  .... 
•40(Knd. 

19 


.  (869-032-000454)) 30O0 

.(869-0324)0046-8) 34O0 

.  (8694)32-00048-4) 2100 

.  (669-032-00049-2) 32O0 

.  (a6^O32-000S(^6) 40O0 

.(a«9-O3»B061^ 46O0 

.  (869-O32-000S2-2) 1400 


•1-1«  •  - »...  (669O32-000S3-1) 33O0 

•141-199 ,^L..  (869-(B2-00054^ 30O0 

•200-End (869-032-00055-7) 16O0 


201 

•1-399  (869-032-00056-5) 26O0 

•<00-499 (869-0324)0057-3) 46O0 

•500-End (8694I324)Q06»-1) 42O0 

21^art*:  ' 

•'-W (8694)32-00059^)) 21 OO 

•10O-169 .....  (8694)324)006(V-3) 27.00 

•'70-199 (8694)324)0061-1) 28O0 

•200-299 (8694)324)0052-0) 9O0 

•300-499 _..„.  (869-0324)0063-6) SOOO 

•500-599 ^ (8694)324)0064-6) ._...  28.00 

•600-799 (6694)324)0065^) 9O0 

••00-1299 (8694)324)0066-2) 31.00 

•1300-End (8694)32-00067-1) 1300 

22  Parts: 

•1-299  .„ 
•300-€nd 


.  (86W)324)0066-9) 42.00 

.  (8694)32-()0069-7) 31.00 

(8694)324)0070-1) 26O0       Apr.  1.  1997 


Jan.  1, 1997 
Jan.  1.  1997 
Jan.  1.  1997 
Jan.  1. 1997 
Jan.  1, 1997 

Jan.  1.1997 
Jan.  1, 1997 
Jan.  1.  1997 

Jm.  1,  1997 
Jan.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  I,  1997 

Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  I,  1997 

Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1.  1997 

Apr.  1.  1997 
Apr.  1,  1997 


2300       Jan.  1, 1997 


24 

•0-199  _ (8694)32-00071-9) 32.00 

•200-499 (8694)32-00072-7) 29O0 

•500-499 (8694)32-00073-5) 18O0 

•700-1699  _ (8694)324)0074-3) 42O0 

•1700-End _ (8694)32-00075-1) I8O0 

•25  (8694)324)0076-0) 42.00 

26  Parts: 

•§§  1.0-1-1.60  (8694)324)0077-8) 21.00 

•§§  1.61-1.169 (8694)324)0078-6) 4400 

•§§  1.170-1.300 (8694)324)0079^) 31O0 

•§§  1.301-1.400 (8694)32-00080-6) 22O0 

•§§  1;401-1440 (869-0324)0061-6) 39O0 

•§§1.441-1.500  (8694)324)0082-4)  22.00 

•§§  1.501-1.640 (8694)324)0063-2) 2800 

•§§  1.641-1  J50 (66^)32-00084-1) 33O0 

•§§  1.851-1.907 „....  (8694)32-00085^ 3400 

•§§  1.906-1.1000  (8694)324)0066-7) 34O0 

•§§  1.1001-1.1400  (86W)32-00067-5) 35.00 

•§§  1.1401-€nd 0694)324)0086-3) 45O0 

•e-29  (8694)324)0089-1) 36O0 

3IM9  (8694)32-0009(W) 2SO0 

•«>-49  ..._ (8694)32-00091-3) 17O0 

•60-299 (8694)324)0092-1) 18O0 

•300-499  ..: (8694)324)00934)) 33O0 

500-599 (8694)32-00094-8)  ._...  6O0 

•600-End . — (8694)32-0009&-3) 9.50 

27  Parts: 

•1-199 


Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.1,  1997 
Apr.  1.  1997 

Apr.  1.  1997 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apt. 
Apr. 
Apt. 
Apr. 
Apr. 
Apr. 
Apr 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
'Apr. 
Apr. 


1,  1997 
1.  1997 
1,1997 
1,  1997 
1,  1997 
1.1997 
1,  1997 
1,  1997 
1,  1997 
1,  1997 
1,  1997 
1,  1997 
1,  1997 
1,  1997 
1,  1997 
1,1997 
1.  1997 
1,  1990 
1,  1997 


(869-0324)0096-4) —     46O0       Apr.  1.  1997 


vi 
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•200-End (»69-03^-00»^■2) 


I7J0       Apr.  1. 1997 


•»-42 

%43r^tni  _„........ 

29PartK 

•0-99  

•M)0^«99 

•600-099 

•900-1899 

•1900-1910  fH  )W)  to 

I9ia999)  

1910  (ff  1910^)000  to 

wmD 

•191 1-1995  ~ 

^PI^SD  .....•>•■•••••••■••••>•••• 

•1927-End 


.  (869-03»n09ft-l) 
.  (a69-032-00099-9) 


J6J» 
30J» 


(MMU2-00I00-S) 27J» 

(069-032-00101^ \7J0O 

(869-032^)0102-2) 41  DO 

(849-032-00ie»-l) 21J>0 


July  1.1997 
Mtf  I.  1997 

Atfy  1,  1997 
July  1.  1997 
July  1.  1997 
July  1.1997 


(869^)33-0)104-9) 43i)0        July  1.  1997 


(869-032-00106-7) 29J0 

(869-032-00106^ \9JC0 

(869^4)32-00107^ 3liB 

(86^4)32-00108-)^  — 


•1-199 


•700«id. 


.  (86M>32-00109-0) 33jOO 

.  (869-032-001 10-3)  .....  2tilO 

.  (869-O32-0OI 1 1-1) 32AI 

(869-032-001 12-0» —  aOO 

(889-032-00113-8) 42J)0 

_..  ISA) 

[ '..„"""""!■!'-'"-  wjBo 

~~"!Z!....J™!" 18110 

"ai69^«)2^ii4^".!..  42J)0 

.  (8694)02-001  IS-0 SI  A) 

.  (869-032-001 16-2) SlilO 

.  (869-032-00117-1) 22iB 

.  (869^4)32-001 18-9) 28^00 

.  (869-O32-001 19-7) 27jOO 

.  (869^)32-00120-1) 27JBO 

.  (869-032-00121-9) 36i)0 

.  (869-032-00122-7) iiJBD 

.  (869-032-00123-6) 28A) 

.  (869^)324)0124-^)  _„..  27J)0 

.  (869-032-00I2S-1) 4100 

.  (869^)3»4)0126-0) ......  1S.Q0 


•1-199  (869-032-00127-8) 2000 

200-299 (869^)32-00128-6) 21« 

30O«id  (869-O32-00129-O  _....  34J0 

•37  (8694)32-00130-8) UJOO 


M9.  Vd.  I .. 
1-^.  VOL  ■ . 
1^39,  VoL  M 

1-190  . 

•191^399 
•401^629 
•630-699 
•700-799 
•800-End 

SSParlK 

1-124  

128-199  ... 
•800-EfMl 


841 
•1-299  ... 
•300-399 

•400-End 


381 

0-17  

•18-End 


(869-032-00131-6) 34.00 

(869-032-00132-4) 38A) 

(8694)32^)013>2) 23J0 


40  Parts: 

•1-49  (8694)32-00134-1) 31.00 

•60-61  - (869-032-00135-9) TiJOO 

52  (52.01-52.1018) (849-O32-00136-7) 27  JO 

52  (52.1019-€nd)  (869-032-00137-6) 32W 

•53-59  (869^)32-00138-3) 14J)0 

60  (869-032-00139-1) S2X0 

•61-62  ^ (869-032-0014^6) 19i)0 

•63-71  (869-032-00141-3)...-  57« 

•72-80  (869-032-00142-1) »J0O 

•81-85 (869-032-00143-0) 32J0O 

86  (869-032-00144-8) SOJBO 

•87-135 (869-032-00145-6) 40i)0 

•136-149 (869-032-00146-4) »J» 

•150-189 (869-032-00147-2) 32M 

•190-259 (869-0324)0148-1) 2200 

•260-265  (869-032-00149-9) 29J0 

•266-299 (869-032-0015(^2) ......  24J)0 


Jt4y  1,  1997 
July  1. 1997 
Jltfy  1. 1997 
Jl4y  I.  1997 

July  1.  1997 
July  I.  1997 
Jl8y  1.1997 

J(4y  1.1997 
July  1.1997 

*Jt8r  1. 1914 
>Jiiy  1.1984 
>July  1.  1984 
July  1.  1997 
Jt4y  1,1997 
July  1.  1997 
Ji4y  1,  1997 
July  1.  1997 
July  1.1997 

Atfy  1,1997 
July  1,1997 
July  1.1997 

July  I,  1997 
Jiiy  1.1997 
July  1.  1997 

July),  1997 

Jitfy  1.1997 
July  1.  1997 
July  1,  1997 

July  1.  1997 

July  1,1997 
July  1,  1997 

July  1.  1997 

Jiiy  1,  1997 
Jiiy  1,  1997 
July  1,  1997 
Mi  1.  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
Jiiy  1,  1997 
JUy  1. 
Aiy  I, 
July  1, 
Julyl. 
Aiy  1. 
Julyl. 

Jiiyl 
Julyl 


1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 


•300-399 

•400-424 
•42S-699 
•700-789 
•790-End. 


.(869^)32-00151-1) 27  A) 

.  (869^4)32-00152-9) ......  33i)0 

,  (8694)32-00153-7) 40A) 

.  (8694)32^)0154-6) StJBD 

.  (869-0324J0155-8) 19.00 


411 

1, 1-1  to  1-10 — 

1, 1-1 1  to  Appandta.  2  (2  RaMfved) 
3-6 ™ 


8  . 

9  . 

n^17 

18,  VOL  I.  Potts  1-6  ..... 
18,  Vdn.  Fort*  6-19... 
18,  Vol.  Ill,  Pom  20-62 

-19-100  

•1-100  

101 

•102-200 

201-End  


.(869-032-00156-1) 
.(8694)32-00157-0) 
.(86^4)32-00158-8) 
.(8694)324)0)59-6) 


13.00 

\3J0O 

\AJ0O 

6JB0 

4.50 

13X10 

960 

njoo 

13.00 
13A) 
MJBO 
MJOO 
36A) 
17X)0 
MM 


(8694)28-00163-7)  . —     32A) 

(869-028-00164*6) 34i)0 

(8694)28-00165-3) 4100 


(869-028-00166-1) XJOO 

(869-028-00167-0) 46A) 


•1-199  ..... 
•200-499.. 
•600-1199 
•1200-End 


•1-40 

•41-69  „ 
'•70-89  ... 
•90-139 ... 
•140-156. 
•156-166  . 
•166-199  . 
•000-499  . 
•600-End. 


471 
•0-19  .... 
•20-39  .. 
•40-69  .. 
•70-79  „ 
•80-End 


(86^4)28-00168-8) 3li>0 

...  (86M>284)016»-6) 28J0O 

...  (869-0284)0170-0) \4J0O 

...(8694)32-00168-6) 29A) 

_.  (8694)284)01 7>4) 36A) 

...  (869^)28-001 73-4) 260) 

...(869^)28-00174-2) 21  A) 

....(869^4)32-00172-3) 110) 

.(869-028-00176-9) 26.00 

(869^)28-00177-7) 15.00 

.(869-028-00178-6) 20.00 

(869-028-00179-3) 22J0O 

(869-032-00177-4) 21J)0 

(8694)32-001 78-2) 1 1JBD 


•1  (Parts  1-61)  

•1  (Pans  52-99)  ... 
•2  (Parte  201-251) 
•2  (Parte  252-299) 

•3-6 

•7-14 

•lS-28  

•29  Cnd  ............. 


••1-99 

•  100-185  ... 

186-199  

•200-399  .... 
•400^99... 
•1000-1199 
•I200-€nd.. 


July  I.  1997 


501 

•  1-199  ..., 

•200-599 

•600-End 


.  (869-028-00182-3) 35.00 

(869^)28-00183-1) 26.00 

(86^4)28-00184-0) 180) 

.  (869-086-00185-8) 33.00 

.  (8694)28-00186-6) 390) 

(8694)28-00187-4) 45A) 

(869-028-4X)188-2) 2900 

.(869^4)28-00189-1) 22.00 

.  (8694)28-00190-0 \6J0O 

.  (869-028-00191-2) 30A) 

,  (869^4>2»4)0192-1) 29.00 

.  (869-028-00193-9) MJBO 

.  (869-028-00194-7) 250) 

.  (869-032-00191-0) 310) 

.  (86^4)28-00196-3)  .....  SaOO 

(869-032-00193-6) UJOO 

.  (869^)284)0)98-0) 39.00 

.  (869-028^)0199-8) 49.00 

.  (86^4)28-00200-6) 23.00 

.  (8694)28-00201-3) 15.00 

.  (869-028-00202-1) 34.00 

.  (869-028-00203-0) 22.00 

.  (869-028-00204-8) 260) 


Julyl,  1997 
*July  1,  1996 
July  1,  1997 
Julyl,  1997 
July  1. 1997 

>July  1, 1984 

iJuly  1,  1984 

>Jitfy  1.1984 

>July  1. 1964 

iJuly  1,1984 

>July  1. 1984 

*Julr  1. 1984 

*Joly  1,  1984 

>JUly  1. 1984 

>July  1. 1984 

ijtfy  1.1984 

Jiiy  1. 1997 

Jdy  1.1997 

July  1, 1999 

July  1, 1997 

Oct.  1,  1996 
Oct.  1,1996 
Oct.  1.  1996 

Oct.  1,  1996 
Oct.  1,  1996 

Oct  1.1996 

Oct.  1,  1998 

»Ocl.  1.  1995 

Oct.  1. 1997 

Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1.  1996 
Oct.'  1.  1997 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1997 
Oct.  1.  1997 
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National  organic  program;  establishment,  65850-65967 

Agricultura  Dapartmont 

See  Agricultural  Marketing  Service 
See  Animal  and  Plant  Health  Inspection  Service 
See  Federal  Crop  Insurance  Corporation 
Nonces 

Committees;  establishment,  renewal,  termination,  etc.: 
Scientists  Committee,  65795 

Animal  and  Plant  Health  Inapactton  Sarvtea 

RULEa 

Exportation  and  importation  of  unimals  and  animal 
products: 
Bovine  spongiform  encephalopathy;  disease  status 
change— 
Netiierlands,  65747-65748 

Canaua  Bureau 

NOT1CE8 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  65795-65796 

Chlldran  and  Familiaa  Adminiatration 
mopoaEDRULEa 
Head  Start  Program: 
Indian  tribal  grantees  replacement;  agency  identification; 
procedural  change,  65778-65780 

Coniinarca  Dapailinaiil 

See  Census  Bureau 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

NOTICE8 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  65795   ' 

Committaa  for  the  Implementation  of  Taxtila  Agraamanta 

NoncEa 

Cotton,  wool,  and  man-made  textiles: 
India,  65798 

CopyrigM  Offica,  Library  of  Congraaa 

PROPOSED  RULES 

Copyright  arbitration  royalty  panel  rules  of  procedure: 
Noncommercial  educational  broadcasting  compluaory 
license 
Correction.  65777-65778 
Cop3rright  office  and  procedures: 
Mechanical  and  digital  phonorecord  delivery  rate 
adjustment  proceeding 
Correction,  65778 

Dafana*  Dapartmant 

PROPOSED  RULES 
Acquisition  regulations: 
Uniform  procurement  instrument  identification,  65782- 
65783 
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Education  Dapartmant 

NOTICES 

Grants  and  coopterative  agreements;  availability,  etc.: 

Emergency  immigrant  education  program;  FY  1998, 
65796-65799 
Meetings: 

National  Assessment  Governing  Board,  65799-65800 

Enargy  Dapsrtmant 

See  Federal  Energy  Regulatory  Commission 

Emrtronmantai  Proiaction  Agancy 

NOTICES 
Air  programs: 
Ambient  air  monitoring  reference  and  equivalent 
methods — 
PMlO  Beta  Attenuation  Ambient  Particle  Monitors, 
models  BAM  1020  and  GBAM  1020,  65809 

Equal  Employmant  Opportunity  Commission 

NOTICES 
Privacy  Act: 
Systems  of  records,  65809-65810 

Exacutiva  Offlca  Of  tha  Praaidant  ^ 

See  See  Presidential  £)ocuments 

See  Trade  Representative.  Office  of  United  States 

Fadaral  Aviation  Adminiatration 

RULES 

Airworthiness  directives: 

Eurocopter  Deutschland  GmbH,  65749-65752 
PROPOSED  RULES 
Airworthiness  directives: 

SCXL\TA-Groupe  AEROSPATIALE,  65768-65770 
NOTICES 
Airport  privatization  pilot  program;  application  procedures 

Stewart  International  Aiiport,  NY,  65845 
Exemption  petitions;  siunmary  and  disposition,  65845- 
65846 

Federal  Communicationa  Commiaalon 

RULES 

Radio  stations;  table  of  assignments: 

Aricansas,  65764-65765 

California,  65766 

Colorado,  65766-65767 

Iowa,  65766 

Kansas.  65764 

Minnesota.  65765-65766 
PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

California,  65782 

Texas,  65781-65782  ' 

Wisconsin,  65781 
Television  broadcasting: 

Two-way  transmissions;  multipoint  distribution  service 
and  instructional  television  fixed  service  licensees 
participation,  65780-65781 
NOTICES 
Meetings;  Sunshine  Act,  65810-65811 
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F«d«ral  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations: 
Peas.  65741-«5747 

Fadaral  Emargency  Managamant  Agency 

NOTICCS 

Disaster  and  emergency  areas: 
Iowa.  65811 
Nebraska,  65811 

Padaral  Energy  Regulatory  Coinmiasion 

Nonccs 

Electric  rate  ano  corporate  regulation  filings: 
Ogden  Energy  China  (Beta)  Ltd..  et  al.,  65803-65808 

Hydroelectric  applications.  65808-65809 

Meetings: 
Thermal  impacts  associated  witlT  Madison  Development 
part  of  Missouri-Madison  Hydroelectric  Project; 
technical  modeling  workshop.  65809 

Applications,  hearings,  determinations,  etc.: 
Energy  2000  Inc..  65800 
Eiuxin  Energy  Services  Power,  Inc..  65800 
High  Island  Marketing,  Inc.,  65800-65801 
Midcoast  Interstate  Transmission,  Inc.,  65801 
Natural  Gas  Pipeline  Co.  of  America,  65801-65802 
Nor  Am  Gas  Transmission  Co..  65802 
SBMOO  Energy  Services.  Inc.,  65802-65803 
Tannassee  Gas  Pipeline  Co.,  65803 


Federal  Highway  Administration 

NOTICES  * 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  65846-65847 
Motor  carrier  safety  standards: 

Motor  Carrier  Regulatory  Relief  and  Safety  Demonstration 
Project.  65847-65848 

Federal  Railroad  Administration 

NOTICES 
Orders: 
Automatic  train  control  and  advanced  civil  speed 

enforcement  system;  requirements  for  Northeast 

Corridor  railroads;  correction,  65848 

Federal  Reaerve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  65811-65812 
Formations,  acquisitions,  and  mergers;  correction,  65812 

Fish  and  Wildlife  Service 

PfK>P06ED  RULES 

Endangered  and  threatened  species: 

Catesbaea  melanocarpa,  65783-65787 

Flatwoods  salamander,  65787-65794 
NOTICES 
Environmental  statements;  availability,  etc.: 

Incidental  take  permits — 
Charlotte  County.  FL;  Florida  scrub-jay.  65816-65817 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
Doramectin.  65752-65753 


PROPOSED  RULES 

Medical  devices: 
Gastroenterology-urology  devices — 
Penile  rigidity  implcmts;  reclassification.  65770-65775 

NOTICES 

AgQOcy  information  collection  activities: 

Proposed  collection;  comment  request.  65812-65813 
Reporting  and  recordkeeping  requirements.  65813 

Health  and  Human  Servicea  Department 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  65812 

Health  Cars  Rnancing  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations.  65813- 
65814 

Housing  and  UrtMn  Oavalopmant  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Small  cities  development  block  grant  program — 
Small  cities  in  New  York;  development  grants  and 
guaranteed  loans.  65970-65984 

Indian  Affairs  Bureau 
Nonces 

Indian  Self-Determination  and  Education  Assistance  Act; 
implementation: 
Contracting;  procedures  manual;  comment  request,  65817 

interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Indian  Gaming  Commission 

See  National  Park  Service 

International  Trade  Administration 

NOTICES 
Antidumping: 
Professional  electric  cutting  tools  from — 
lapan,  65796 
Meetings: 
West-East  conference  of  ministers  of  economy,  industry, 
and  trade  (fifth  session);  secretarial  delegation. 
65796-65798 

Labor  Department 

See  Mine  Safety  and  Health  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  65820 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 
Nevada.  65818 

Library  of  Congraaa 

See  Copyright  Office,  Library  of  Congress 
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Minerals  Managamant  Sarvioa 


Royalty  management 
Federal  and  Indian  leases;  gas  valuation  regulations;  costs 
and  related  amendments;  transportation  allowances, 
65753-65764 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request.  65818-65819 

Mine  Safety  and  Health  Adminiatration 

PnOPOSED  RULES 

Metal  and  nonmetal  mine  safety  and  health: 
Occupational  noise  exposure;  report  availability,  65777 

National  ArchKraa  and  Records  Administration 

NOTICES 

Agency  records  schedules:  availability,  65820-65821 

National  Credit  Union  Adminiatration 

NOTICES 

Meetings;  Sunshine  Act,  65821 
National  Indian  Gaming  Commission 

PROPOSED  RULES 
Indian  Gaming  Regulatory  Act: 
Indian  gaming  operations;  annual  fees.  65775-65777 

National  Institute  of  Standards  and  Technology 

NOTICES 
Meetings: 
Wei^ts  and  Measures  National  Conference.  65798 

National  Inatitutea  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  65814 
National  Institute  of  Allergy  and  Infectious  Diseases, 

65815 
National  Institute  of  Environmental  Health  Sciences, 

65814-65815 

NatkMiai  Park  Servica 

NOTICES 

Environmental  statements;  availability,  etc.: 
Crater  Lake  National  Park,  OR;  visitor  services  plan, 
65819 
Environmental  statements;  notice  of  intent: 

Lower  Sheenjek  River.  AK.  65819 
Meetings: 
San  Francisco  Maritime  National  Historical  Park 
Advisory  Commission.  65819-65820 

Nuclear  Regulatory  Commission 

Nonccs 

Certificates  of  compliance: 

United  States  Enrichment  Corp. — 
Paducah  Gaseous  Diffusion  Plant,  KY,  65821-65824 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  65824 
Meetings;  Sunshine  Act.  65824-65825 
Reports  and  guidance  documents;  availability,  etc.: 

Standard  review  plan  for  transportation  packages  for 
radioactive  material.  65825 

Ofnca  of  umtod  Stataa  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 


Prasidantlal  Documents 

PnOCLAMUTIONS 

National  Union  for  the  Total  Independence  of  Angola 
(UNTTA):  suspension  of  entry  as  immigrants  and 
nonimmigrants  (Proc.  7060),  65987-68988 

EXECUTIVE  ORDERS 

National  Union  for  the  Total  Independence  of  Angola 

(UNTTA);  prohibiting  certa  in  transactions  (EO  13069), 
65989-65990 

PubNc  Haatth  Servica 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Sacurltiaa  and  Exchanga  Commiaaion 

Nonccs 

Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Inc.,  65836-65838 

National  Association  of  Securities  Dealers,  Inc.,  6583&- 
65839 

Pacific  Exchange,  Inc.,  65840-65841 

Participants  Trust  Co.,  65841-65842 
Applications,  hearings,  determinations,  etc.: 

Emerald  Fimds.  et  al..  65825-65827 

Financial  Institutions  Series  Trust,  et  al..  65827-65829 

Heartland  Technology  Inc.,  65829-65832 

Mentor  Funds,  et  al.,  65832-65834 

Public  utility  holding  comfwny  filings,  65834 

Toronto  Dominion  Holdings,  Inc.,  65834-65836 

Small  Buainess  Administration 

NOTICES 

Disaster  loan  areas: 

Mississippi,  65842 

Washington.  65843 

Surface  Tranaportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Trimax  Holdings,  Inc.,  65848 

TaxUla  Agraamants  Implemantatton  Commlttae 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative.  Office  of  United  States 

NOTICES 

World  Trade  Organization: 
Dispute  settlement  panel  establishment  requests — 
Korea;  U.S.  antidumping  order  on  color  television 
receivers,  65843-65844 

Transportation  Department 

See  Federal  Aviation  Administratitm 
See  Federal  Highway  Administration 
See  Federal  RaHroad  Administration 
See  Surface  Transportation  Board 
NOTICES 

Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
65844 


Separate  Parte  In  Thia  Issue 

Partn 

Department  of  Agriculture,  Agricultural  Marketing  Service, 
65850-65967 
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TMs  section  of  the  FEDERAL  REGISTER 
contains  regulalory  documents  having  general 
appiicabttty  and  legal  eflect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  tHtes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prtces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Fadwai  Crap  Inauranoc  CorponNion 

7CFR  Part  467 

Paa  Crop  Inauranoa  RagulaBona;  and 
Common  Crop  Inauranca  Ragulattona, 
Dry  Pa*  Crop  Inauranca  Provtakma 

AOBICY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule. 

SUMMAtrr.  The  Federal  Crop  Insiuance 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insurance  of  dry 
peas.  The  provisions  will  be  used  in 
conjunction  with  the  Conunon  Crop 
Insurance  Policy,  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  conunon  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  separate  dry 
peas  and  green  peas  into  separate  crop 
insurance  provisions,  include  the 
current  pea  crop  insurance  regulations 
with  the  Common  Crop  Insurance 
Policy  for  ease  of  use  and  consistency  of 
terms,  and  to  restrict  the  effect  of  the 
current  pea  crop  insurance  regulations 
to  the  1997  and  prior  crop  years. 

EFFECTIVE  DATE:  December  18, 1997. 
FOR  FURTHER  MF0RMAT10N  COtfTACT: 
Arden  Routh,  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road.  Kansas  City,  MO  64131, 
telephone  (816)  926-7730. 

SUFPLBCNTARY  MFORMATKM: 
Encuthre  Order  No.  12MM 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866,  and,  therefore,  has  not 
been  reviewed  by  OKffl. 


Paperwork  Jtoducdon  Act  of  19B5 

Pursiiant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507),  those 
collections  of  information  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
number  0563-0053. 

Unfunded  Mandates  Rainnn  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regiilatory  actions  on  State,  local, 
and  trilMl  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  r^ulatory 
provisions  of  title  II  of  the  UMRA)  few 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

ExecutiTe  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  eSiect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government 

Regulatory  Flaxilrility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  ntunber  of  small  entities. 
New  provisions  included  in  this  rule 
will  not  impact  small  entities  to  a 
greater  extent  than  on  large  entities. 
Under  the  ciurent  regulations,  a 
producer  is  required  to  complete  an 
application  and  acreage  report  If  the 
crop  is  damaged  or  destroyed,  the 
insured  is  required  to  give  notice  of  loss 
and  provide  the  necessary  information 
to  complete  a  claim  for  indemnity. 

The  insured  must  also  annually 
certify  to  the  previous  years  production 
if  adequate  records  are  available  to 
support  the  certification.  The  producer 
must  maintain  the  production  records  to 
support  the  certified  information  for  at 
least  three  years.  This  regulation  does 
not  alter  those  requirements. 

The  amount  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 


significantly  from  the  amount  of  work 
ciutently  required.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605),  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Aaajataaca  Program 

This  program  is  listed  in  the  Catalog 
of  Fedwal  Domestic  Assistance  under 
No.  10.450. 

ExecutiTe  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  publishednt  48  FR 
29115,  June  24, 1983. 

Executive  Order  No.  1299a 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  No. 
12998  on  civil  justice  reform.  The 
provisions  of  this  rule  will  not  have  a 
retroactive  effect  prior  to  the  effective 
date.  The  provisions  of  this  r\ile  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are    "^ 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought. 

Environmeiital  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Perfannuice  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Thursday.  May  15, 1997,  FCIC 
published  a  proposed  rule  in  the 
Federal  Regbter  at  62  FR  26750  to  add 
to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457)  a  new 
section,  7  CFR  457.140.  Dry  Pea  Crop 
Insurance  Provisions.  The  new 
provisions  will  be  effective  for  the  1998 
and  succeeding  crop  jrears.  These 
provisions  will  replace  and  supersede 
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the  current  provisions  for  insuring  dry 
peas  found  at  7  CFR  part  416  (Pea  Crop 
Insurance  Regulations). 

Following  publication  of  the  proposed 
rale,  the  public  was  afforded  30  days  to 
submit  written  comments,  data,  and 
opinions.  A  total  of  42  comments  were 
received  from  an  insurance  service 
organization  and  reinsured  companies. 
The  comments  received,  and  FQC's 
lesponses,  are  as  follows: 

Comment:  An  insurance  service 
organization  recommended  that  FCIC 
consider  combining  contract  seed  peas 
and  contract  seed  beans  into  one  crop 
provision. 

Response:  PCIC  will  consider 
combining  insurance  provisions  for 
these  two  crop  types  in  the  future. 

Comment:  An  insurance  service 
organization  was  concerned  about  late 
and  prevented  planting  coverage  for  dry 
peas  if  revisions  to  the  Basic  Provisions 
are  not  finalized  in  time  to  be  effective 
for  the  1998  crop  year. 

Response:  The  fate  and  prevented 
planting  provisions  in  the  Basic 
Provisions,  will  be  applicable  to  this 
policy. 

Comment:  An  iiuurance  service 
organization  questioned  if  the  plant 
population  is  determined  per  unit  or  per 
acre  within  the  unit  in  the  definition  of 
"adequate  stand." 

Response:  PCIC  has  clarified  the 
definition  of  "adequate  stand"  to 
specify  that  the  plant  population  is 
determined  on  a  per  acre  basis. 

Comment:  An  insu/anca  service 
organization  questioned  if  the  term 
"contract  seed  peas"  had  replaced 
"wrinkled  varieties  of  dry  peas"  in  the 
1986-CHIAA  713  policy. 

Response:  The  term  "contract  seed 
peas"  has  replaced  "%vrinkled  varieties 
of  dry  peas"  in  those  crop  provisions. 

Ccunment:  An  insurance  service 
organization  questioned  if  item  (1)  in 
the  definition  of  "dry  peas"  includes 
peas  grown  for  seed  that  do  not  qualify 
as  contract  seed  for  the  purp>ose  of  the 
policy,  and  if  this  allows  such  peas  to 
be  included  in  the  same  unit  as  the  dry 
edible  types. 

Response:  Peas  grown  for  seed  that  do 
not  qualify  as  contract  seed  peas  under 
the  policy  terms  are  treated  the  same  as 
dry  edible  peas  for  purposes  of  the 
policy.  Therefore,  the  peas  grown  for 
seed  could  be  included  in  the  same  unit. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
indicated  that  cultural  practices  may 
exist  that  are  not  recognized  (or  possibly 
known)  by  the  Cooperative  State 
Research,  Education  and  Extension 
Service  (CSREES).  The  comments 
indicated  that  the  definition  of  "Good 
farming  practices"  is  too  restrictive 


since  it  limits  acceptable  farming 
practices  to  those  recognized  by  the 
CSREES.  The  comments  also  suggested 
changing  the  last  word  of  the  definition 
from  "county"  to  "area." 

(Response:  CSREES  recognizes  farming 
>ractices  that  are  considered  acceptable 
or  producing  dry  peas.  If  a  producer  is 
following  practices  currently  not 
recognized  as  acceptable  by  CSREES, 
such  recognition  can  be  sought  by 
intareatsd  parties.  The  actuarial 
documents  are  on  a  county  basis.  No 
changes  have  been  made. 

Comment:  A  reinsuref^  company 
recommended  adding  the  words  "and 
Quality"  after  the  word  "quantity"  in  the 
definition  of  "Irrigated  practice." 

Response:  Water  quality  is  an 
important  issue.  However,  since  no 
standards  or  procedures  have  been 
developed  to  measure  water  qiiality  for 
iiuurance  purposes,  quality  cannot  be 
included  in  the  definition.  No  change 
has  been  made. 

Comment:  An  insurance  service 
organization  questioned  the  definition 
of  "local  market  price"  which  refers  to 
grades  and  prices  for  "dry  peas  or 
lentils."  The  definition  of  "dry  peas" 
includes  lentils  as  one.  dry  pea  type.  It 
seems  uimecessary  to  specify  "or 
lentils"  if  the  langiiage  in  the  definition 
of  "local  market  price"  is  intended  to 
exclude  contract  seed  peas.  The 
commenter  recommended  changing  the 
words  "dry  peas  or  lentils"  to  "dry 
edible  peas  or  lentils,"  but  if  there  is  no 
change,  "lentils"  should  be  defined 
separately  from  the  "dry  peas." 

Respon»e:  Under  the  definition  of 
"dry  peas,"  peas  grown  for  seed  may  be 
insured  as  dry  edible  peas.  FCIC  has 
amended  the  definition  of  local  market 

[>rice  by  deleting  the  words  "and 
entils." 

Comment:  A  reiiuured  company 
questioned  whether  the  reference  to 
"late  planting  period"  in  the  definition 
of  "practical  to  replant"  is  still 
appropriate  since  there  is  not  a  section 
in  these  provisions  for  late  and 
prevented  planting.  The  commenter  also 
asked  if  late  planting  period  will  be 
defined  in  the  late  and  prevented 
planting  provisions  of  the  proposed 
Basic  Provisions. 

Response:  Since  the  late  planting 
period  is  no  longer  defined  in  these 
Crop  Provisioiu,  the  words  "late 
planting  period"  have  been  changed  to 
"25  days."  The  Basic  Provisions  contain 
a  definition  for  "late  planting  period"  as 
well  as  sections  with  provisions  for  late 
and  prevented  planting. 

Comment:  An  insurance  service 
organization  stated  that  a  nurse  crop  is 
not  always  intended  to  be  harvested 
separately,  but  may  be  removed  with  a 


heibicide  or  other  means.  The 
commenter  recommended  deleting  the 
phrase  "that  is  intended  to  be  harvested 
separately,"  in  the  definition  of  "nurse 
crop." 

Response:  The  primary  reason  that  a 
nurse  crop  is  planted  is  to  improve  the 
growing  conditions  of  the  crop  with 
which  it  is  grown.  The  definition  has 
been  revised  to  specify  that  the  nurse 
crop  is  not  intended  to  be  harvested 
with  the  insured  crop. 

Comment:  An  insurance  service 
organization  questioned  if  the  phrase 
"marketing  window"  in  the  definition 
of  "practical  to  replant"  applies  to  dry 
peas. 

Response:  The  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
requires  FQC  to  consider  marketing 
window  when  determining  whether  it  Is 
practical  to  replant  No  change  has  been 
made. 

Comment :  A  reinsured  company  and 
an  insurance  service  organization  are       \ 
concerned  with  the  definition  of 
"replanting."  The  reinsured  company 
indicated  uiat  the  phrase  replace  the  pea 
seed  and  then  replacing  the  pea  seed  is 
awkward  and  cumbersome.  The 
insurance  service  organization 
recommended  clarifying  the  definition 
of  "replanting"  by  specifying  the  crop 
name  as  follows:  "with  the  expectation 
of  growing  a  successful  pea  crop." 

Response:  The  definition  of 
"replanting"  clearly  describes  the  steps 
required  to  replant  the  crop.  The 
producer  must  first  perform  the  cultural 
practices  needed  to  replant  the  seed 
before  replanting  the  seed.  FCIC  has 
revised  the  definition  to  specify  that  the 
crop  be  replanted  with  or  expectation  of 
producing  at  least  the  guarantee.  No 
change  has  been  made. 

Ccunment:  An  insurance  service 
organization  stated  that  the  definition  of 
"salvage  value"  appears  to  be 
unnecessary  as  the  term  is  not  used 
elsewhere  in  these  provisions. 

Response:  FQC  has  deleted  the 
phrase  "salvage  value"  from  these  Crop 
Provisions. 

Comment:  An  insurance  service 
organization  questioned  whether  the 
defined  dry  pea  types  are  the  same  as 
the  varietal  groups  of  dry  peas  that 
qualify  for  hksic  units  in  the  current 
198e-CHIAA  713  provisions. 

Response:  The  diry  pea  types  defined 
in  these  Crop  Provisions  are  the  same  as 
the  varietal  groups  of  dry  peas  that 
qualify  for  basic  units  in  the  current 
19a6-CHIAA  713  provisions,  except 
that  Austrian  Winter  Peas  are  added 
under  these  Crop  Provisions.  A  basic 
unit  may  be  divided  into  optional  units 
by  type. 
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Comment:  An  insurance  service 
organization  stated  that  section  2  allows 
basic  units  to  be  divided  into  optional 
units  by  type  (varietal  group).  The 
proposed  change  would  require  an 
insvued  to  keep  separate  production 
records  to  qualify  for  optional  units  by 
type  and  the  insured  would  no  longer 
qimlify  for  the  basic  imit  discount.  The 
commenter  asked  whether  there  would 
be  any  corresponding  rate  adjustment? 

Response:  Insureds  have  the  option  of 
selecting  optional  units  by  type.  It  is  not 
reqnired.  To  qualify  for  optional  units, 
the  insured  must  maintain  separate 
production  records  by  type.  The 
premium  rate  charged  will  depend  on 
the  unit  structure  selected  by  the 
insured. 

Comment:  An  insurance  service 
organization  recommended  removal  of 
the  opening  phrase  in  section  2(e)(4Kiii) 
of  the  proposed  rule  that  states  "In 
addition  to,  or  instead  of,  establishing 
optional  units  by  section,  section 
equivalent  or  FSA  Farm  Serial  Nimiber 
since  section  2(e)(4)  of  the  proposed 
rule  specifies  that  "Each  optional  unit 
must  meet  one  or  more  of  the  following 
criteria. 

Response:  FCIC  has  revised  this 
provision  in  the  Basic  Provisions. 
Comment:  An  insurance  service 
organization  questioned  if  the  various 
types  of  peas  listed  in  the  "dry  pea" 
definition  have  similar  growing  seasons 
and  harvest  dates. 

Response:  With  the  exception  of 
Austrian  Winter  Peas,  the  various  types 
of  peas  listed  in  the  "dry  pea"  definition 
have  similar  growing  seasons  and 
harvest  dates.  Austrian  Winter  Peas 
have  a  diffierent  growing  season  since 
they  are  normally  planted  in  the  fall. 
This  difference  should  be  no  more 
complex  than  is  the  case  for  winter  and 
spring  wheats  that  also  are  grown  in  the 
Pacific  Northwest. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
questioned  why  the  provisions  in 
section  3  allow  different  price  election 
percentages  by  dry  pea  type.  This  is  not 
consistent  with  most  other  Crop 
Provisions  unless  each  type  is  treated  as 
a  separate  crop.  They  stated  that  this 
inconsistency  may  lead  to  confusion  on 
the  part  of  the  insureds  and  agents. 
Response:  Producer  groups  nave 
requested  the  flexibility  to  select  a 
different  percentage  of  the  maximum 
price  election  for  each  type.  The 
economic  significance  of  different  types 
of  dry  peas  can  vary  considerably  to  a 
producer.  Insurance  providers  have 
already  programmed  computer  systems 
to  allow  variation  in  price  election 
percentages  for  dry  beans.  There  should 
be  no  significant  costs  if  the  same 


.  system  is  used  for  dry  peas.  No  changes 
have  been  made.' 

Comment:  An  insurance  service 
organization  questioned  why  peas 
would  be  excluded  bom  the  seed 
contract  "during"  the  crop  year. 

Response:  The  processor  may  modify 
the  terms  of  the  contract  to  exclude 
acreage  or  production  because  of  over- 
production. If,  for  any  reason,  peas  are 
excluded,  they  may  not  be  covered 
under  these  cSop  Provisions. 

Comment:  An  insiuance  service 
organization  questioned  whether,  under 
section  7(a)(3).  interplanting  would  be 
limited  to  certain  acres  and  whether  this 
practice  would  require  a  growing  seascm 
inspection. 
Response:  If  the  Special  Provisions 
-,  allow  for  interplahted  dry  peas, 
insurance  coverage  for  this  practice 
would  apply  to  all  acreage  in  a  county. 
If  a  written  agreement  provides  coverage 
for  interplanted  dry  peas,  the  agreement 
itself  would  specify  any  limitations.  In 
neither  case,  wrould  a  growing  season 
inspection  be  required. 

Comment:  An  msurance  service 
organization  stated  that  the  term  "lease" 
in  section  7(b)  is  confusing.  It 
questioned  if  this  section  should  be 
moved  to  the  definition  of  "seed 
company." 

Response:  FCIC  agrees  that  the 
provisions  are  confusing  and  has 
revised  section  7(b)  to  specify  that  the 
insured  must  retain  control  of  the  leesed 
acreage.  ". 

Comment:  An  insurance  service 
organization  questioned  the  provisions 
in  section  7(c)  that  reference  an 
adequate  stand  as  one  capable  of 
producing  "at  least  the  production 
guarantee"  which  conflicts  with  the 
definition  of  "adequate  stand." 

Response:  Section  7(c)  has  been 
revised  to  refer  to  adequate  stand. 
Comment:  An  insurance  service 
organization  questioned  the  provisions 
of  section  7(c),  which  permit  insurance 
for  Austrian  Winter  Peas,  if  provided  for 
on  the  Special  Provisions,  the  insured 
requests  insurance  on  or  before  the  sales 
closing  date,  and  if  the  insurance 
provider  agrees  in  writing  that  there  is 
an  adequate  stand  in  the  spring  to 
produce  the  yield  used  to  establish  the 
production  guarantee.  The  conmienter 
asked  if  a  growing  season  inspection 
would  be  required. 

Response:  A  preliminary  insjiection 
will  be  required  to  determine  if  there  is 
an  adequate  stand  for  insurance 
coverage.  Once  it  is  determined  that 
there  is  an  adequate  stand,  and 
insurance  has  attached,  it  will  be  up  to 
the  insiutmce  provider  to  determine  if  a 
growing  season  inspection  should  be 
perfonned. 


Comment:  An  insurance  service 
organization  recommended  clarifying 
the  provisions  of  section  7(d)  to  specify 
that  coverage  for  replanted  acreage  will 
be  based  on  the  originally  planted  type, 
and  to  move  this  proviuon  to  section 
8(b). 

Response:  To  be  consistent  with  other 
Crop  Provisions,  FCIC  has  added  a 
provision  to  specify  that  the  guarantee 
and  premium  for  acreage  replanted  to  a 
different  insurable  type  will  be  based  on 
the  replanted  type.  Since  this  provision 
describes  the  insured  crop,  it  will 
remain  in  section  7. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
recommended  deleting  the  phrase  in 
section  8(b)  to  the  extent  that  the 
majorify  of  producers  in  the  area  would 
noimaUy  not  further  care  for  the  crop  as 
this  phrase  is  subjective  and 
meaningless,  and  causes  problems  if 
acreage  of  the  crop  is  damaged  after  the 
final  planting  date,  but  other  producers 
in  the  area  are  still  replanting. 

Response:  FOC  has  revised  this 
provision  to  require  replanting  vdien 
most  producers  of  the  crop  on  acreage 
with  similar  characteristics  are 
replanting. 

Comment:  A  reinsured  company 
questioned  whether  the  phrase  at  the 
beginning  of  section  9  should  be  "In 
addition  to"  instead  of  "In  accordance 
with." 

Response:  FCIC  has  amended  the 
beginning  of  section  9  accordingly. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
questioned  if  the  provisions  of  section 
9(b)  applied  only  to  Austrian  Winter 
Peas  or  to  all  dry  pea  types. 

Response:  Section  9(6)  has  been 
clarified  to  indicate  that  the  provisions 
apply  to  all  dry  pea  types  unless 
otherwise  specified  in  the  Special 
Provisions. 

Comment:  An  insuj'ance  service 
organization  indicated  that  the 
calculation  sequence  in  section 
12(b)(l)-{13)  is  difficult  to  foUow 
because  it  is  so  wordy.  They  stated  that 
it  seems  uimecessary  to  refer  to  the 
previous  item  by  number  as  if  it  were  on 
another  page. 

Response:  Since  some  of  the 
calculations  involved  are  not  performed 
in  sequential  order,  it  is  necessary  to 
refer  to  specific  section  numbers. 
Removal  of  the  references  would  make 
the  provisions  less  clear.  FCIC  will  add 
an  example  for  clarity. 

Comment:  An  insurance  service 
organization  questioned  if  the  reference 
to  "each  contract  seed  pea  fype,"  in 
section  12(b)(4).  meant  the  same  as  each 
tjrpe  that  qiialifies  for  a  separate 
optional  unit  according  to  section 
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2(e)(4)(i),  or  if  the  optional  unit  division 
is  applicable  to  only  the  "types"  listed 
in  the  definition  or  "dry  peas."  If  this 
is  the  case,  the  commenter 
raconunended  that  another  term  should 
be  used  in  this  section  as  well  as  section 
12(c). 

Response:  The  provisions  in  sections 
12(b)(4l  and  12(c)  should  have  referred 
to  contract  seed  pea  varieties.  This 
section  has  been  clarified  accordingly. 

Comment:  A  reinsured  company 
questioned  if  the  terms  "value"  and 
"actual  value"  in  section  12(c)  should 
be  defined.  The  commenter  also  wanted 
to  know  how  cull  value  is  incorporated 
into  the  calculations  to  determine  the 
value  of  production  to  count. 

Response:  FCIC  has  revised  section 
12(c)  to  refer  to  the  "highest  local 
market  price"  instead  of  "actual  value" 
in  order  to  set  an  objective  standard  for 
determining  the  value  of  damaged 
production.  The  provisions  clearly 
indicate  that  the  value  of  production  to 
count  is  based  on  the  new  term  local 
market  price.  The  local  market  price  of 
any  "cull"  production  will  be  included 
when  determining  the  amount  of  any 
indemnity. 

Comment:  An  insurance  service 
organization  questioned  how  the  "actual 
value"  is  determined  for  mature 
production  that  does  not  meet  the 
minimum  quality  requirements 
contained  in  the  seed  pea  contract.  The 
commenter  asked  if  the  value  of 
production  that  does  not  meet  the 
minimum  quality  requirements 
contained  in  the  seed  pea  contract 
would  be  considered  to  be  the  "salvage 
value." 

Response:  The  "local  market  price" 
for  contract  seed  pea  production  not 
meeting  the  minimum  quality 
requirements  contained  in  the  seed  p>ea 
contract  will  be  the  highest  price 
obtainable  for  the  production  regardless 
of  its  ultimate  disposition.  If  a  salvage 
use  proves  to  provide  the  highest  value 
obtainable,  then  that  "salvage  value" 
will  be  used  to  determine  the  value  of 
the  production  to  count. 

Qjmment:  An  insurance  service 
organization  received  one  comment 
stating  that  the  policy  should  not  allow 
the  insured  to  defer  settlement  and  wait 
for  a  later,  generally  lower  appraisal. 

Response:  A  later  appraisal  will  only 
be  necessary  if  the  insurance  provider 
and  the  insured  do  not  agree  tin  the 
appraisal  or  if  the  insurance  provider 
believes  that  the  crop  needs  to  be 
carried  fiurther  to  make  a  more  accurate 
appraisal.  If  the  insured  does  not 
provide  sufficient  care  for  the  remaining 
crop,  the  insurance  provider  may  use 
the  original  appraisal  or  assess  an 


appraisal  for  an  uninsured  cause  of  loss. 
Therefore,  no  change  has  been  made. 

Comment:  A  reinsured  company 
questioned  if  the  term  "condition" 
should  be  defined  as  this  term  is  used 
in  section  12(e)(3)(i)(C). 

Response:  FOC  has  defined 
"conditioning"  in  section  1  of  these 
Crop  Provisions. 

Comment:  The  crop  insurance 
industry  recommended  that  the 
requirement  for  a  written  agreement  to 
be  renewed  each  year  be  removed. 
Terms  of  the  agreement  should  be  stated 
in  the  agreement  to  fit  the  particular 
situation  for  the  policy,  or  if  no 
substantive  changes  occur  firam  one  year 
to  the  next,  allow  the  written  agreement 
to  be  continuous. 

Response:  Written  agreements  are 
intended  to  change  policy  terms  or 
permit  insurance  in  unusual  situations 
where  such  changes  will  not  increase 
risk.  If  such  practices  continue  year  to 
year,  they  should  be  incorporated  into 
the  policy  or  Special  Provisions.  It  is 
important  to  minimize  exceptions  to 
assure  that  the  insured  is  well  aware  of 
the  specific  terms  of  the  policy.  The 
written  agreement  provisions  are 
deleted  and  moved  to  the  Basic 
Provisions. 

In  addition  to  the  changes  described 
above,  FXHC  has  made  the  following 
editorial  changes  to  the  Dry  Pea  Crop 
Insurance  Provisions: 

1.  Amended  the  paragraph  preceding 
section  1  (Definitions)  to  include  the 
Catastrophic  Risk  Protection 
Endorsement. 

2.  Section  1 — Amended  the  definition 
of  "combining,"  "contract  seed  peas." 
"local  market  price,"  "practical  to 
replant,"  and  "seed  company  contract" 
for  clarification.  Deleted  the  definition 
of  "contract  price"  since  this  term  is  not 
used  in  these  provisions.  Deleted  the 
definition  of  "days."  "FSA."  "final 
planting  date."  "good  farming 
practices,"  "interplanted,"  "irrigated 
practice,"  "production  guarantee  (per 
acre),"  "replanUng."  "USDA."  "timely 
planting,"  and  "written  agreement" 
because  these  definitions  were  moved  to 
the  Basic  Provisions.  Revised  the 
definition  of  "planted  acreage"  and 
"practical  to  replant"  to  delete  those 
provisions  moved  to  the  Basic 
Provisions. 

3.  Section  2 — Deleted  thoaa 
provisions  moved  to  the  Baric 
Provisions. 

4.  Section  3 — Removed  the  provision 
in  section  3  regarding  administrative 
feaa  bacause  it  is  duplicative  of 
provisions  contained  in  7  CFR  part  400. 
subpart  T. 

5.  Section  6— Deleted  the 
requirements  of  "spring-planted"  and 


"grown  under  contract  with  a  seed 
company"  since  they  are  included  in 
the  definition  of  "contract  seed  peas." 

6.  Section  7(c>— Clarified  that 
Austrian  Winter  Peas  will  be  insured  if 
authorized  by  the  Special  Provisions,  if 
the  insured  requests  insurance  in 
writing  for  such  dry  peas,  and  if  the 
insurance  provider  agrees  in  writing  to 
provide  coverage. 

7.  Section  12Td)(l)(ivMB)— Clarified 
language  to  indicate  that  if  the  producer 
continues  to  care  for  the  crop,  the 
amount  of  production  to  count  will  be 
the  harvested  production  or  the 
reappraised  amount  if  the  crop  is  not 
harvested. 

In  general,  FCIC  has  clarified  some 
language  to  make  these  provisions  easier 
,  to  read. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  publication  in  the 
Federal  Register.  This  rule  improves  the 
dry  pea  insurance  coverage  and  brings 
it  under  the  Common  Crop  Insurance 
Policy  Basic  Provisions  for  consistency 
among  policies.  The  earliest  contract 
change  date  that  can  be  met  for  the  1998 
crop  year  is  December  31, 1997.  It  is     -^ 
therefore  imperative  that  these 
provisions  be  made  final  before  that 
date  so  that  the  reinsured  companies 
and  insureds  may  have  sufficient  time 
to  implement  these  changes.  Therefore, 
public  interest  requires  the  agency  to  act 
immediately  to  make  these  provisions 
available  for  the  1998  crop  year. 

List  of  SubfactB  in  7  CFR  Part  457 

Crop  insurance.  Dry  pea.  Pea  crop 
insurance  regulations. 

Final  Rob 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation,  hereby  amends  7 
CFR  part  457.  as  follows: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1M4  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Aalhority:  7  U.S.C  1506(1),  1506(p). 

2.  Section  457.140  is  added  to  read  as 
follows: 

f  467.140    Dry  paa  crop  insuranoa 


The  Dry  Pea  Crop  Insurance 
Provisions  for  the  1998  and  succeeding 
crop  years  are  as  follows: 

FOC  policies: 
DEPARTMEI4T  OF  AGRICULTURE 

Federal  Crop  Insuiance  Corpoiatibn 
Rainsuied  policies: 


Federal 


(Appropriate  tide  fcir  insurance  provider) 

Both  FQC  and  reinsured  policies: 
Dry  Paa  Ctop  Provisions 

If  a  conflict  vdkX*  among  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  The  Catastrophic  Risk  Protection 
Endortament.  if  applic^le;  (2)  the  Special 
Provisions:  (3)  tliese  Crop  Provisions;  and  (4) 
the  Basic  Provisions  «ifith  (1)  controlliiw  (2), 
etc. 

1.  Definitions. 

Adequate  stand.  A  population  of  live 
planU  per  acre  that  will  produce  at  least  the 
)rield  used  to  establish  your  production 
guarantee. 

Base  price.  The  price  par  pound  stipulated 
in  the  processor  contract  without  regard  to 
diecounta  or  incentives  that  may  apply,  and 
that  will  be  paid  to  the  producer  far  at  least 
50  percent  of  the  total  production  under 
contract  with  the  seed  company. 

Combinmg.  A  mechanical  process  that 
separates  the  peas  from  the  pods  and  other 
.vegetative  matter  and  place  the  peas  into  a 
temporary  storage  receptacle. 

Conditioning.  A  process  that  improves  the 
quality  of  production  by  screening  or  any 
other  o])eration  commonly  used  in  the  dry 
pea  industry  to  remove  diy  peas  that  are 
deficient  in  quaUty. 

Contract  seed  peas.  Dry  pees  produced  for 
seed  to  be  planted  at  a  foture  date  and  that 

(a)  Are  grown  on  acreage  enrolled  in  the 
seed  certification  program  administered  by 
the  state  in  which  the  peas  are  produced; 

(b)  Are  grown  on  acreage  planted  in  tlie 
qiring:  and 

(c)  Are  under  a  seed  company  contract 
Lhypeas.  Peas  of  the  following  types: 

(a)  All  spring-planted  amoodi  green  and 
yellow  varieties  of  commercial  dry  edible 
peas,  and  peas  grown  to  produce  seed  to  lie 
planted  at  a  future  date  that  do  not  meet  the 
requirements  contained  in  the  seed  company 
contract 

(b)  All  foil-planted  varieties  of  Austrian 
Winter  Peas  only  if  provided  for  in  the 
Special  Provisions; 

(c)  All  spring-planted  varieties  of  lentils; 
and 

(d)  All  varieties  of  contract  seed  peas. 
Harvest.  Combining  of  dry  peas. 
Local  market  price.  The  cash  price  per 

pound  fior  the  U.S.  No.  2  grade  of  dry  peas 
as  determined  by  us.  Such  price  will  be  the 
prevailing  dollar  amount  these  buyers  are 
willing  to  pay  for  dry  peas  containing  the 
maximum  limits  of  quality  deficiencies 
allowable  for  the  U.S.  No.  2  grade.  Factors 
not  associated  with  grading  under  the  United 
States  Standards  for  Whole  Dry  Peas,  Split 
Peas  and  Lentils  «rill  not  be  considered. 

Nurse  crop  (companion  crop).  A  crop 
planted  into  the  same  acreage  as  another 
crop,  that  is  intended  to  improve  the  growing 
conditions  for  the  crop  with  which  it  is 
grown  and  that  is  not  intended  to  be 
harvested  with  the  insured  crop. 

Planted  acreage.  In  addition  to  the 
definition  contained  in  the  Basic  Provisions, 
dry  peas  must  initially  be  planted  in  rows  to 
be  considered  planted.  Acreage  planted  in 
any  other  manner  will  not  be  insurable 
unless  otherwise  provided  by  the  Special 
Provisions  or  by  written  agreement 
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Practical  to  replant.  In  addition  to  the 
definition  contained  in  the  Basic  Provisions, 
it  will  not  be  considered  practical  to  replant 
dry  peas,  except  for  seed  pees,  mora  than  25 
days  alter  the  final  planting  date  unless 
replanting  is  generdly  occurring  in  the  area. 
For  seed  peas,  it  will  not  be  considered 
practical  to  replant  unless  production  from 
the  replanted  acreage  can  be  delivered  under 
the  tnms  of  the  seed  pea  processor  contract 
or  the  seed  company  agrees  in  writing  to 
accept  such  production. 

Price  election.  In  addition  to  the  provisions 
of  the  definition  contained  in  the  Basic 
Provisions,  the  price  election  for  contract 
seed  peas  will  be  a  percenti^  (not  to  exceed 
100  percent)  of  the  base  price  that  you  elect 

Seed  company.  Any  business  enterprise 
regularly  engaged  in  the  processing  of 
contract  seed  peas,  that  possesses  all  licenses 
and  permits  for  mariMHug  contract  seed  peas 
required  by  the  state  in  which  it  opentes, 
and  that  owms,  or  has  contracted,  sufficient 
drying,  screening,  and  bagging  or  packaging 
equipment  to  accept  and  process  me  contract 
seed  peas  within  a  reasonable  amount  of  time 
after  harvest 

Seed  company  contract.  A  written 
agreement  between  the  producer  and  the 
seed  company,  executed  by  the  acreage 
reporting  date,  containing  at  a  minimum: 

(a)  The  producer's  promise  to  plant  ■»"< 
grow  one  or  more  specific  varieties  of 
contract  seed  peas,  and  deliver  the 
production  from  those  varieties  to  the  seed 
company;  % 

(b)  The  seed  company's  promise  to 
purchase  all  the  production  stated  in  the 
contract  and 

(c)  A  fixed  price,  or  a  method  to  determine 
such  price  based  on  published  information 
compiled  by  a  third  party,  that  will  be  paid 
to  the  producer  for  at  least  50  percent  of  the 
production  stated  in  the  contract 

2.  Unit  Division. 

(a)  In  addition  to.  or  instead  of, 
establishing  optional  units  by  section,  section 
equivalent,  or  FSA  fonn  serial  number  and  by 
irrigated  and  non-irrigated  acreage  as 
provided  in  the  unit  division  provisions 
contained  in  the  Basic  Provisions,  a  separate 
optional  unit  may  be  established  for  each  pea 
type  listed  in  section  1  of  these  Crop 
Provisions. 

(b)  Contract  seed  peas  may  qualify  for 
optional  units  only  if  the  seed  company 
contract  specifies  the  number  of  acres  under 
contract  Contract  seed  peas  produced  under 
a  seed  company  contract  that  specifies  only 
an  amount  of  production  or  a  combination  of 
acreage  and  production,  are  not  eligible  for 
optional  units. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities. 

In  addition  to  the  requirements  of  section 
3  of  the  Basic  Provisions,  you  may  select  only 
one  price  election  for  all  the  dry  peas, 
including  contract  seed  peas,  in  the  county 
insured  under  this  policy  unless  the  Special 
Provisions  provide  difiisrent  price  elections 
by  type,  in  which  case  you  may  select  one 
price  election  for  each  dry  pea  typte  so 
designated  in  the  Special  Provisions.  The 
price  elections  you  choose  for  each  type  are 
not  required  to  have  the  same  percentage 
relationship  to  the  maximum  price  oCfored  by 


us  for  each  type.  For  example,  if  you  choose 
100  peccant  of  the  nM-yimmw  price  electioo 
for  one  t)rpe,  you  may  choose  80  percent  of 
the  maximum  price  election  for  another  typsL 
However,  if  you  elect  the  Catastrophic  Ride 
Protection  level  of  insurance  for  any  dry  pea 
type,  the  same  level  of  coverage  «riU  be 
applicable  to  all  insured  aerate  in  the 
county. 

4.  Contract  Changes. 

In  accordance  with  section  4  of  the  Basic . 
Provisions,  the  oontrect  change  data  is 
November  30  preceding  the  r«iw«n^^t^^ 
date. 

5.  Cancellation  and  Termination  Dates. 
In  accordance  with  section  2  of  Uie  Basic 

Provisions,  the  cancellation  and  terminatioo 
dates  are  March  IS. 

6.  Report  of  Acieage. 

In  addition  to  the  provisions  of  sectioo  • 
of  the  Basic  Provisions,  you  must  submit  a 
copy  of  the  seed  company  contract  to  us  on 
or  before  the  acreage  reporting  date  if  you  are 
insuring  contract  seed  peaa. 

7.  Insured  Crop. 

(a)  In  accordance  with  section  8  of  the 
Basic  Provisions,  the  crop  insured  will  be  all 
the  dry  pee  types  in  the  county  (including 
Austrian  Winter  Peas  if  you  request 
insurance  for  such  peas  in  accordance  wridi 
section  7(c))  for  which  a  premium  rate  is 
provided  by  the  actuarial  documents: 

(1)  In  which  you  have  a  share; 

(2)  That  are  planted  for  harvest  as  dry  peas 
and  which,  if  grown  under  a  seed  company 
contract,  are  not  excluded  from  such  contract 
during  the  crop  year 

(3)  That  are  grown  in  accordance  with  the 
requirements  of  the  seed  company  contract, 
if  applicable; 

(4)  That  are  not  (uidess  allowed  by  the 
Special  Provisions  or  by  wrinen  agreement): 

(i)  Interplanted  with  another  crop; 
(ii)  Planted  into  an  established  grass  or 
legume;  or 
(iii)  Planted  as  a  nurse  crop. 

(b)  You  will  be  considered  to  have  a  share 
in  the  insured  crop  if,  under  the  processor 
contract,  you  retain  control  of  the  acreage  on 
which  the  contract  seed  peas  are  grown,  you 

are  at  risk  of  loss,  and  the  processor  contract  . 
isineCEect 

(c)  Austrian  Winter  Peas  are  cmly  insurable 
if  you  request  insurance  in  writing  for  such 
dry  peas,  and  we  agree  in  writing  to  provide 
coverage.  Your  request  to  insure  Austrian 
Winter  Peas  must  be  submitted  to  us  not  later 
than  the  sales  closing  date.  We  will  not  agree 

to  insure  Austrian  Winter  Peas  unless  an        .^ 
adequate  stand  exists  in  the  spring. 

(d)  Any  acreage  of  dry  peas  that  u 
destroyed  and  replanted  to  a  different 
insurable  type  of  dry  peas  will  be  considered 
insured  acreage.  The  guarantee  and  premium 
for  acreage  replanted  to  a  different  insurable 
type  will  be  based  on  the  replanted  type  and 
will  be  calculated  in  accordance  with 
sections  3  and  7  of  the  Basic  Provisions  and 
section  3  of  these  Crop  Provisions. 

8.  Insurable  Acreage. 

In  addition  to  the  p^j^sions  of  section  9 
of  the  Basic  Provisions^ 

(a)  We  will  not  insure  any  acraage  that 
does  not  meet  the  rotation  requirements,  if 
applicable,  contained  in  the  Special 
Provisions;  or 


65746    Federal  Register  /  Vol.  62.  No.  241  /  Tuesday.  December  16.  1997  /  Rules  and  Regulationa 


(b)  Any  mam^otthm  inaurad  crop 
dam^ied  bafora  tha  Rnal  planting  dale,  to  the 
•xtant  that  mo«l  producers  of  the  crop  or 
Kia^a  with  similar  characteristics  in  the 
HM  wrould  normally  not  further  care  for  the 
crop,  must  be  replanted  unless  we  agree  that 
it  is  not  practical  to  replant.  We  will  not 
raquire  you  to  replant  if  it  is  not  practical  to 
replant  the  type  of  dry  peas  originally 
planted. 

9.  Insurance  Period. 

In  addition  to  the  provisions  of  sactioa  11 
of  the  Basic  Provisions: 

(a)  Coverage  for  Austrian  Winter  Peas,  will 
begin  on  the  earlier  of  N4arch  16  or  the  date 
w*  agrw  to  accapt  the  acreage  for  insurance, 
but  not  balbre  March  1;  and 

(b)  The  calendar  date  for  the  end  of  the 
insurance  period  for  all  insurable  types  of 
dry  peas  in  the  county  is  September  30  of  the 
crop  year  in  which  this  crop  normally  is 
harfitiirl  unless  otherwise  specified  in  tba 
Special  Provisioiu. 

10.  Causes  of  Loss. 

In  accoidanca  with  tha  provisions  of 
sactioa  12  of  tha  BhIc  Provisions,  insurance 
ia  provided  only  against  the  following  causes 
of  loss  that  occur  during  the  insurance 
period: 

(a)  Adverse  weather  conditions; 

(b)Fire; 

(c)  Insects,  bot  not  damage  due  to 
insulBciaBt  or  improper  application  of  peat 
control  measures: 

(d)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(e)  Wildlife; 

(f)  Earthquake: 

(g)  Volcanic  eruption:  or 

(h)  Failure  of  tha  irrigation  water  supply, 
if  due  to  a  cause  of  loss  contsined  in  section 
10(a)  Ihrotigh  (g]  that  occur*  during  tha 
insunan  p«ted. 

11.  DuHaa  In  The  Event  of  Dimsfi  or  Loaa. 
In  accordance  with  the  requireoMala  of 

section  14  of  the  Basic  Provisions,  the 
representative  samples  of  the  unharvested 
crop  must  be  at  least  10  feet  wide  and  extend 
the  entire  length  of  each  field  in  the  unit.  If 
you  intend  to  Jaatiuj  Iha  crop  prior  to 
harvest,  the  samplw  list  not  be  destroyed 
until  after  our  inspection. 

12.  Settlement  of  Clsim. 

(a)  We  will  determine  your  loss  on  s  unit 
basis.  In  the  event  you  are  unable  lo  provide 
aaparale  acceptable  production  records: 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  such  production 
tacords  wrere  not  provided;  or 

(2)  For  any  basic  units.  %va  «vill  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
KfMBI  for  the  units. 

Mln  tba  event  of  loss  or  damaga  to  your 
pea  crop  co»«rad  by  this  policy,  wo  will 
sottla  your  clain  by: 

(1)  Multiplying  tho  law— d  ■cteafi  of  each 
dry  pea  type,  if  applicabla.  OKcloHIng 
contract  seed  peas,  by  its  reapoctivo 
production  guarantee: 

(2)  Multiplying  each  raault  of  aoctioa 
12(bMl)  by  the  respective  price  election: 

0)  Totaling  the  results  of  section  12(b)(2): 
(4)  Multiplyii^  tha  insured  arraage  of  each 

contract  seed  pea  variety  by  its  respective 

production  guarantaa; 


(5)  Multiplying  each  result  of  section 
12(bM4)  by  the  applicable  base  price; 

(6)  Multiplying  each  result  of  section 
12(bKS)  by  your  selected  price  election 
percentage: 

(7)  ToUlittg  the  resulu  of  section  12(bM5): 

(8)  ToUling  the  results  of  section  12(b)(3) 
and  section  12(b)(7): 

(9)  Multiplying  the  total  production  to  be 
counted  of  each  dry  pea  type,  excluding 
contract  seed  peas,  if  spplicable  (see  section 
12(d)).  by  the  respective  price  elections: 

(10)  Totaling  the  value  of  all  contract  toad 
pea  production  (see  section  12(c)): 

(11)  Totaling  the  resulU  of  section  12(bM8) 
and  section  12(bXlO): 

(12)  Subtracting  the  raault  of  sactioa 
12(bXll)  from  the  raault  in  section  12(bX8); 
and 

(13)  Multiplying  the  result  of  sactioa 
12(b)12  by  your  share. 

For  example: 

You  have  a  100  percent  share  in  100  acraa 
of  spring-planted  smooth  green  dry  edible 
paM  in  tha  unit,  with  a  guarantee  of  4,000 
poaada  par  acre  and  a  price  election  of  S0.09 
per  pound.  You  are  only  able  to  harvest 
200,000  pounds.  Your  indemnity  would  be 
calculat*d  as  follows: 

(1)  100  acres  x  4.000  pounds  «  400,000 
pounds  guarantee; 

(2)  400.000  pounds  x  S0.09  price  election 
■  SM.OOO  00  vslue  of  guaraotoa; 

(9)  200.000  pounds  x  SO.O^sprica  alaction 
m  $18,000.00  value  of  production  to  count: 
(36,000.00  value  of  giyrantee  -  $18,000.00 
value  of  production  to  count  *  $18,01X1.00 
ioaa:and 

(13)  $18,000.00  X  100  pavoent  -  $18,00a00 
indemnity  paymant. 

You  also  have  a  100  percent  share  in  100 
aoas  of  contract  seed  peas  in  the  same  unit, 
with  a  guarantee  of  ijOOO  pounds  per  acre 
and  a  base  price  of  $0.40  per  pound.  Your 
selected  price  election  percentage  is  73 
pacant.  You  are  only  able  lo  harvest  430,000 
pounds.  Your  total  indemnity  for  both 
spring- planted  smooth  green  dry  edible  peas 
snd  contract  seed  peas  would  be  calculated 
•s  follows: 

(1)  100  acres  x  4,000  pounds  =  400.000 
pounds  guarantee  for  the  spring-planted 
OBOOlh  paan  dry  edible  pea  type,  and 

(4)  too  acraa  x  3.000  pounds  -  300.000 
pounds  guarantee  for  the  contract  seed  pea 
type; 

(2)  400.000  pounds  guarantee  x  $0.09  price 
election  =  $36,000.00  value  of  guarantee  for 
the  spring-planted  smoodi  graen  dry  edible 
pee  type,  and 

(3)  300.000  pounds  guarantee  x  $0.40  baae 
price  >  $200,000.00  groaa  value  of  guarantee 


««»• 


for  the  CDBlract  sood  poa  type; 

(6)  $200M0  X  .73  prica  llirtioii 
B  $130,000  net  value  of  | 
contract  seed  pee  type: 

(8)  $36,000.004.$1SO.OOO.OO  -  $186,000.00 
total  value  of  guarantee: 

(9)  2(X).000  pounds  x  $0.09  price  election 

m  $18.0(W.00  value  of  production  lo  count  for 
the  spring-planted  smooth  green  dry  edible 
pee  type,  snd 

(10)  450.000  pounds  X  $0.30  -  $135,000.00 
value  of  production  to  count  for  the  contract 
seed  pea  type: 

(11)  $18,000.004-$1 354)00.00  -  $133,000.00 
total  value  of  production  lo  count: 


(12)  $186.000.00 -$153,000.00  > 
$33,000.00  loss:  and 

(13)  $33,000.00  loss  x  100  percent  ■ 
$33,000.00  indemnity  payment. 

(c)  The  value  of  contract  seed  pea 
production  lo  count  for  each  variety  in  the 
unit  will  be  determined  as  follows: 

(1)  For  production  meeting  the  minimum 
quality  requirements  contained  in  the  seed 
company  contract,  and  for  production  that 
does  not  meet  such  requirements  due  to 
uninsured  causes: 

(i)  Multiplying  the  local  market  price  or 
base  price  per  pound,  whichever  is  greater, 
by  the  price  election  percentage  you  selected; 
and 

(li)  Multiplying  the  result  by  the  number  of 
pounds  of  such  production. 

(2)  For  mature  production  not  meeting  the 
minimum  quality  requirements  contained  In 
the  seed  pea  procassor  contract  due  to 
insurable  causes,  and  immature  production 
that  is  appraised: 

(i)  Multiplying  the  highest  local  market 
price  available  for  such  dry  peas  by  tba  price 
election  percentage  you  selectad;  and 

(ii)  MiUtiplying  the  result  by  the  number  of 
pounds  of  such  production. 

(d)  The  total  paa  production  to  count  (in 
pounds)  from  all  insurable  acreage  on  the 
unit  will  include: 

(1)  All  appraised  production  as  foUowr 
(i)  Not  less  than  tjfie  production  guarantee 
per  ten  for  acreage: 

(A)  That  is  abandoned; 

(B)  That  is  put  to  another  uee  without  our 
consent; 

(C)  That  is  damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fisil  to  provide 
production  reooids  that  are  acceptable  to  ua; 

(ii)  Production  loat  due  to  uninsured 


(iii)  Unharvaatad  production  (mature 
unharvaeted  production  of  dry  peas, 
excluding  Austrian  Winter  Peas,  may  be 
adjusted  for  quality  deficiaociaa  in 
accordance  with  section  12  (c)  or  (a),  if 
applicable);  and 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  abandon,  if  jrou  and  w«  agree  on  the 
appraised  amount  of  production.  Upon  sucb 
■y.—.nt  tba  insurance  period  for  that 
acnagi  will  end  when  you  put  the  acreage 
to  another  use  or  sbandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  can  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  rThe-amount  of 
production  lo  count  for  such  acreage  ¥fill  be 
baaed  on  the  harvested  production  or 
appraisals  from  the  samples  st  the  time 
harvest  should  have  occurred.  If  you  do  not 
leave  the  required  samples  intact,  or  fail  to 
provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  lo  another  use  will  be  used 
to  dalacmine  the  amount  of  production  to 
count);  or 

(B)  If  you  elect  to  continue  to  care  for  tha 
crop,  the  amount  of  production  to  count  for 
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the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  the  crop  is  not  harvested; 
and 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(e)  Mature  production  of  smooth  green  and 
)reUow  peas,  lentils,  and  seed  peas  that  do 
not  qualify  as  contract  seed  peas  under  the 
policy  terms,  and  that  are  not  deliverable 
under  the  contract  or  are  sold  under  the 
contract  for  leas  than  the  contract  price,  may 
be  adJTUtod  for  quality  deficiencies.  No 
adjustment  for  quality  deficiencies  will  be 
allowed  for  Austrian  Winter  Peas. 

(1)  Production  will  be  eligible  for  quality 
adjustment  if: 

(i)  Deficiencies  in  quality,  in  accordance 
with  the  United  States  Standards  for  Whole 
Dry  Peas,  Split  Peas,  and  Lentils,  result  in 
production  grading  U.S.  No.  2  or  worse 
because  of  defects,  color,  skinned  production 
(lentils  only),  odor,  material  weathering,  or 
distinctly  low  quality:  or 

(ii)  Substancaa  or  conditions  are  present 
that  are  identified  by  the  Food  and  Drug 
Administration  or  other  public  health 
oiganizations  of  the  United  States  as  being 
injurious  to  himum  or  animal  health. 

(2)  (Quality  will  be  a  factor  in  determining 
your  loss  only  it 

(i)  The  deflciencies,  substances,  or 
conditions  resulted  from  a  cause  of  lose 
against  which  insurance  is  provided  under 
these  Crop  Provisions  and  which  occurs 
within  the  insurance  period: 

(ii)  The  deficiencies,  substances,  or 
conditions  result  in  a  net  price  for  the 
damaged  production  that  is  less  »h«n  the 
local  market  price: 

(iii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions  are 
made  using  samples  of  the  production 
obtained  by  us  or  by  a  disinterested  third 
party  approved  by  us;  and 

(iv)  The  samples  are  analyzed  by  a  grader 
licensed  to  grade  dry  peas  under  the 
authority  of  the  United  States  Agricultural 
Marketing  Act  or  the  United  States 
Warehouse  Act  with  regard  to  deficiencies  in 
quality,  or  by  a  laboratory  approved  by  us 
with  regard  to  substances  or  conditions 
injurious  to  human  or  animal  health.  Test 
weight  for  quality  adjustment  purposes  may 
be  determined  by  our  loss  adjuster. 

(3)  Dry  Pea  production  that  is  eligible  for 
quality  adjustment,  as  specified  in  sections 
12(e)  (1)  and  (2),  will  be  reduced  as  follows: 

(i)  The  highest  local  market  price  for  the 
qualifying  damaged  production  will  be 
determined  on  the  earlier  of  the  date  such 
damaged  production  is  sold  or  the  date  of 
final  inspection  for  the  unit  The  highest 
local  market  price  for  the  qualifying  damaged 
production  will  be  determined  in  the  local 
area  to  the  extent  fisasible.  We  may  obtain 
prices  from  any  buyer  of  our  choice.  If  we 
obtain  prices  from  one  or  more  buyers 
located  outside  your  local  market  area,  we 
will  reduce  such  prices  by  the  additional 
costs  required  to  deliver  the  dry  peas  to  those 
buyers.  Discounts  used  to  establish  the  net 
value  of  the  damaged  production  will  be 
limited  to  those  that  are  usual,  customary, 
and  reasonable. 
The  value  will  not  be  reduced  foR 
(A)  Moisture  content; 


(B)  Damage  due  to  uninsured  causes;  or 

(C)  Drying,  handling,  processing,  or  any 
other  costs  associated  with  normal 
harvesting,  handling,  and  marketing  of  the 
dry  peas;  except,  if  the  value  of  the  damaged 
production  can  be  increased  by  conditioning, 
we  may  reduce  the  value  of  the  production 
after  it  has  been  conditioned  by  the  cost  of 
conditioning  but  not  lower  than  the  value  of 
the  production  before  conditioning; 

(ii)  The  value  per  pound  of  the  damaged 
or  conditioned  production  will  be  divided  by 
the  local  market  price  to  deteimina  the 
quality  adjustment  factor, 

(iii)  The  number  of  pounds  of  the  damaged 
or  conditioned  production  will  then  be 
multiplied  by  the  quality  adjustment  factor  to 
determine  the  production  count  to  be 
included  in  section  12(d):  and 

(iv)  Any  production  harvested  from  plants 
growing  in  the  insured  crop  may  be  counted 
as  productton  of  the  insured  crop  on  a  weight 


13.  Prevented  Planting. 

Your  prevented  planting  coverage  will  be 
60  percent  of  your  production  guarantee  for 
timely  planted  acreage.  If  you  have  limited  or 
additional  levels  of  coverage  as  specified  in 
7  CFR  part  4(W,  subpart  T,  and  pay  an 
additional  premium,  you  may  increase  your 
prevented  planting  coverage  to  a  level 
specified  in  the  actuarial  documents. 

Signed  in  Washington.  D.C,  on  December 
9, 1997. 

Kenneth  D,  Ackenaan, 

Manager,  Federal  Crop  Insurance 
Corporation. 

(PR  Doc.  97-32619  Filed  12-15-07;  8:45  am] 
ooocs«i»4a-r 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Sarvica 

9CFRPart94 
[Dodiat  Na  97-034-3] 

Change  in  Disease  Status  of  Tha 
Nethariands  Because  of  BSE 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Affinnation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  added  The  NeUierlands  to  the  list 
of  coimtries  where  bovine  spongiform 
encephalopathy  (BSE)  exists.  We  took 
this  action  because  BSE  was  detected  in 
a  cow  in  The  Netherlands.  The  effect  of 
the  interim  rule  was  to  prohibit  or 
restrict  the  importation  of  live 
ruminants  and  certain  fresh,  cliilled, 
and  frozen  meat,  and  certain  other 
animal  products  and  animal  byproducts 
from  ruminants  which  have  been  in  The 
Netherlands.  The  interim  rule  was 
necessary  to  reduce  the  risk  that  BSE 


could  be  introduced  into  the  United 
States. 

EFFECTIVE  DATE:  The  interim  rule  was 
efiiBctive  on  March  21, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT:  Dt. 
John  Cougill.  Staff  Veterinarian,  Animal 
Products  Program.  National  Centra-  for 
Import  and  Export.  VS.  APHIS.  4700 
River  Road  Unit  40,  Riverdale.  MD 
20737-1231,  (301)  734-3399;  or  e-mail: 
jcougillOaphis.asda.gov. 

SUPPLEMSITARY  Sa^MMATKM: 
BackgnMuid 

In  an  interim  rule  effective  April  10. 
1997,  and  published  in  the  Federal 
Register  on  April  15, 1997  (62  FR 
18263-18264.  Docket  No.  97-034-1).  we 
amended  our  regulations  by  adding  The 
Netherlands  to  the  list  of  coimtries 
where  BSE  exists.  We  took  this  action 
because  BSE  was  detected  in  a  cow  bom 
in  The  Netherlands.  We  also  published 
another  interim  rule  in  the  Federal 
Register  on  May  7. 1997  (62  FR  24802. 
Docket  No.  97-034-2),  that  changed  the 
effective  date  of  the  April  1997  interim 
rule  from  April  10, 1997,  to  March  21. 
1997.  The  change  in  effective  date  was 
necessary  to  ensure  that  the  prohibitions 
and  restrictions  established  by  the  April 
1997  interim  rule  applied  to  animal 
products  and  bypnxiucts  that  were 
shipped  to  the  United  States  from  Tlie 
Netherlands  between  March  21. 1997. 
when  BSE  was  detected  in  The 
Netherlands,  and  April  10, 1997,  when 
the  first  interim  rule  was  signed. 

C^omments  on  the  interim  rule  were 
required  to  be  received  on  or  before  June 
16, 1997.  We  received  two  comments  by 
that  date.  They  were  from  a  company 
that  imports  cattle  semen  and  an 
importer  of  meat  and  meat  byproducts. 
They  are  disctissed  below. 

The  commenters  did  not  oppose 
adding  The  Netherlands  to  the  list  of 
countries  where  BSE  exists.  However, 
one  comment  expressed  concerns  about 
Animal  and  Plant  Health  Inspection 
Service  regulations  that  restrict  the 
importation  of  veal  from  countries 
where  BSE  is  known  to  exist  The  other 
comment  concerned  the  trade  protocols 
of  the  United  States  and  other  countries 
for  importing  cattle  semen  from 
coimtries  where  BSE  exists.  Both 
comments  are  outside  the  scope  of  the 
interim  rule.  However,  we  continually 
review  and  update  our  regulations  to 
make  them  consistent  with  current 
scientific  data.  We  will  consider  these 
comments  as  we  review  our  regulations. 
If  we  decide  to  make  any  changes  to  our 
regulations  in  response  to  these 
comments,  vre  will  publish  a  proposed 
rule  in  the  Federal  Register. 
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Tberafbre.  baaed  on  the  rationale  set 
forth  in  the  April  1997  interim  rule,  we 
are  afflrming  the  provisions  of  the 
interim  rule  without  change. 

This  action  also  affinns  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders  12866 
and  12968  and  the  Paperwork 
Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  end  Budget  has  waived  the 
review  proceaa  lequired  by  Executive 
Oder  12866. 

Regulatory  FlexibiUty  Act 

This  rule  affirms  an  interim  rule  that 
amended  our  regulations  by  adding  The 
Netherlands  to  the  list  of  countries 
where  BSE  exists.  We  took  this  action 
because  BSE  was  detected  in  a  cow  in 
that  country.  The  effect  of  the  interim 
rule  was  to  prohibit  or  restrict  the 
importation  of  certain  fresh,  chilled,  and 
frozen  meat,  and  certain  other  animal 
products  and  animal  byproducts  from 
ruminants  which  have  been  in  The 
Netherlands.  The  interim  rule  was 
necessary  to  reduce  the  risk  that  BSE 
could  be  introduced  into  the  United 
States. 

BSE  is  a  slowly  progressing  fatal 
degenerative  disease  that  affects  the 
central  nervous  system  of  cattle.  The 
disease  was  first  diagnosed  in  1986  in 
Great  Britain,  where  it  is  sometimes 
called  "mad  cow  disease."  Infected 
uniniiiU  may  display  changes  in 
temperament,  abnormal  posture, 
incoordination  and  difficulty  in  rising, 
decreased  milk  production,  and  loss  of 
body  condition  despite  continued 
appetite.  The  causative  agent  of  BSE  is 
not  completely  characterized,  and  there 
is  no  treatment  for  the  disease.  At  the 
current  time,  the  disease  is  not  known 
to  exist  in  the  United  States.  There  is  no 
vaccine  to  prevent  BSE  nor  is  there  a 
test  to  detect  the  disease  in  live  animals. 
Given  those  factors,  the  import 
restrictions  imposed  by  the  interim  rule 
are  the  most  effective  means  available 
for  ensuring  that  BSE  does  not  enter  the 
United  States  from  The  Netherlands. 

Preventing  the  introduction  of  BSE 
into  the  United  States  is  critical.  In 
addition  to  the  potential  threat  to  public 
health.  BSE  also  has  the  potential  to 
cause  severe  economic  hardship  for  the 
U.S.  livestock  industry.  Great  Britain's 
experience  with  the  disease  provides  an 
insight  into  how  damaging  BSE  can  be 
to  livestock.  Between  November  1986 
(when  BSE  was  first  diagnosed  in  Great 
Britain)  and  May  1996,  an  estimated 
160,540  head  of  cattle  in  approximately 
33,455  herds  were  diagnosed  with  BSE 
in  Great  Britain.  The  epidemic  peeked 
there  in  January  1993,  with  almost  1,000 
new  cases  per  week.  All  of  the  animals 


in  Great  Britain  showing  signs  of  BSE. 
most  of  which  were  dairy  cows  between 
3  and  5  years  of  age.  were  destroyed. 

If  BSE  were  introduced  into  the 
United  States,  livestock  losses  would 
likely  be  much  greater  than  in  Great 
Britain,  because  the  United  States  raises 
more  catde.  However,  assuming  the 
same  number  of  cattle  losses  in  the 
United  States  as  in  Great  Britain 
(160.540),  the  introduction  of  BSE  into 
the  United  States  would  cost  U.S. 
livestock  producers  $177  million,  based 
on  the  current  price  of  SI, 100  per  head 
for  dairy  cows.  The  $177  million  figure 
does  not  include  higher  production 
coets  that  would  likely  be  incurred  by 
U.S.  {xoducers,  due  to  the  presence  of 
the  disease. 

U.S.  export  and  consumer  markets 
would  also  be  affected.  The  United 
States  currently  restricts  the  importation 
of  live  ruminants  and  ruminant 
products  from  all  countries  where  BSE 
is  knoivn  to  exist  Presumably,  if  BSE 
were  introduced  into  the  United  States, 
other  countries  would  adopt  similar 
restrictions  on  the  exportation  of  live 
ruminants  and  ruminant  products  from 
the  United  States.  Such  restrictions  by 
other  countries  would  be  devastating 
economically.  In  1993,  for  example,  the 
dollar  value  of  U.S.  exports  of  both 
bovine  animals  and  bovine  animal  meat 
totaled  S2.1  billion.  Those  export  sales 
could  be  lost  in  their  entirety. 
Consumers  would  incur  higher  costs 
due  to  higher  prices  for  ruminant 
products  and  increased  prices  for 
competitive  products,  such  as  poultry. 

We  expect  that  restricting  the 
importation  of  live  ruminants  and 
ruminant  products  from  The 
Netherlands  will  have  little  or  no 
impact  on  U.S.  consumers.  This  is 
because  The  Netherlands  does  not 
export  live  ruminants  to  the  United 
States.  Also,  U.S.  imports  of  ruminant 
products  frtim  The  Netherlands  are 
minimal  when  compared  against  total 
U.S.  imports  or  overall  U.S.  supply 
(imported  and  domestically  produced) 
of  those  commodities.  In  1996,  the 
volume  of  ruminant  products  imported 
from  The  Netherlands,  categorized  into 
seven  broad  product  groups,  was  as 
follows:  149.906  kilograms  (kg)  of  fresh 
or  frozen  beef  with  bone;  2,060  kg  of 
prepared  or  preserved  beef;  307.259  kg 
of  variety  meats;  458  cattle  embryos; 
3.016,847  kg  of  miscellaneous  animal 
products;  and  1,587,244  kg  of  animal 
feed.  These  seven  product  groups 
represent  40  subcategories  of  products 
imported  frt)m  The  Netherlands.  For 
most  subcategories.  The  Netherlands' 
share  of  the  total  U.S.  imports  of  that 
product  was  1  percent  or  less.  The 
Netheriands'  share  exceeded  10  percent 


of  the  total  U.S.  imports  in  only  5 
subcategories.  However,  even  for  those 
5  product  subcategories.  The 
Netherlands'  share  of  overall  U.S. 
supply  was  not  significant.  Because  The 
Netherlands  is  not  a  significant  supply 
source  for  the  U.S.  market,  restrictions 
on  imports  fe^m  The  Netherlands 
should  not  have  a  significant  efiect  on 
consumer  prices  in  the  United  States. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  impact  of  rule  changes  on 
small  entities.  We  expect  the  interim 
rule  will  have  little  or  no  impact  on 
small  entities  in  the  United  States 
because  imports  of  ruminants  and 
ruminant  products  bom  The 
Netherlands  affected  by  this  interim  rule 
have  been  minimal  in  the  past.  Small 
brokers,  agents,  and  others  in  the  United 
States  who  are  directly  involved  in  the 
importation  and  sale  of  ruminant 
products  from  The  Netherlands  should 
be  able  to  obtain  substitutes  from 
alternative  sources.  We  were  unable  to 
determine  the  number  of  small  entities 
engaged  in  these  activities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Sidi)ect8  in  9  CFR  Part  •« 

Animal  diseases,  Imports,  Livestock, 
'Meat  and  meat  products.  Milk.  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAGUE).  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER. 
HOQ  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTEO 
IMPORTATIONS 

Accordingly,  we  are  adopting  as  a 
final  r\ile,  without  change,  the  interim 
rule  that  amended  9  CFR  part  94  and 
that  was  published  at  62  FR  18263- 
18264  on  April  15, 1997. 

Authority:  7  U.S.C  147a.  ISOee.  161, 162. 
and  450;  19  U.S.C  1306.  21  U.S.C  111.  114a. 
134a.  134b.  134c.  134f.  136.  and  136a:  31 
U.S.C  9701;  42  U.S.C  4331  and  4332;  7  CFR 
2.22.  2.80.  and  371.2(d). 

Done  in  Washington.  DC.  thU  10th  day  of 
December  1997. 
CralgA.  Ksad. 

Acting  AdminittxatoT.  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  97-32779  Filed  12-1S-47:  8:45  am) 
BNJJNO  OOOi  MW-M-P 
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DEPARTMENT  OF  TRANSPORTATION 
Fadaral  AvMion  Admbiistratlon 

14  CFR  Part  39 

[Docket  Na  97-8W-44-AD;  Amendment 
39-10246:  AD  97-26-02] 

RM  2120-AA64 

Airworthiness  Directives;  Eurocopter 
Dsutschland  GmbH  (ECD)  Model  BO- 
106A,  BO-105C.  BO-105S,  BO-105LS 
A-1,  and  BO-105LS  A-3  Hsilcopters 
and  Eurocopter  Canada  Ltd.  Model 
BO-105LS  A-3  Halicoptws 

AOBtCt:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Eurocopter  Deutschland 
GmbH  (ECD)  (Eurocopter  Deutschland) 
Model  BO-105A,  BO-105C,  BO-105S, 
BO-105LS  A-1.  and  BO-105LS  A-3 
helicopters;  and  Eurocopter  rjin4»Hw  Ltd. 
Model  BO-105LS  A-3  helicopters.  This 
action  requires  visual  inspections  for 
cracks  in  the  ribbed  area  of  the  main 
rotor  mast  flange  (flange).  This 
amendment  is  prompted  by  a  report  of 
an  operator  discovering  a  crack  in  the 
flange  after  experiencing  in-flight 
vibrations.  The  actions  specified  in  this 
AD  are  intended  to  detect  cracks  in  the 
flange,  which,  if  not  detected,  could 
result  in  £ailure  of  the  flange  and 
subsequent  loss  of  control  of  the 
helicopter. 

0ATE8:  Effective  December  31, 1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
31, 1997. 

*    Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  17, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  97-SW-44- 
AD.  2601  Meacham  Blvd.,  Room  663. 
Fort  Worth,  Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  American 
Eurocopter  Corporation.  2701  Forum 
Drive.  Grand  Prairie,  Texas  75053-4005, 
telephone  (972)  641-3460,  tax  (972) 
641-3527.  This  information  may  be 
examined  at  the  FAA,  Office  of  Regional 
Counsel,  Southwest  Region,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Monschke,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5116,  fax  (817)  222-5961. 
SUPPIXMB«TARY  INFORMATION:  The 
Luftfahrt-Bundesamt  (LBA),  which  is 
the  airworthiness  authority  for  the 
Federal  Republic  of  Germany  recenUy 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Eurocopter 
Deutschland  Model  BO-105A,  BO- 
105C,  BO-105S,  BO-105LS  A-1,  and 
BO-105LS  A-3  helicopters.  The  Federal 
Republic  of  Germany  advises  that  a 
main  rotor  mast  was  foiuid  to  have 
cracks  of  critical  magnitude  in  the  area 
of  the  flange.  Additionally,  Transport 
Canada,  the  airworthiness  authority  for 
Canada,  recentiy  notified  the  FAA  that 
the  same  unsafe  condition  may  exist  on 
Eurocopter  Canada  Ltd.  Model  BO- 
105LS  A-3  helicopters.  The  cause  of  the 
cracks  is  under  investigation.  Until  the 
cause  of  the  crack  has  been  determined, 
the  flange  must  be  subjected  to  an 
immediate  inspection  and  repetitive 
visual  crack  inspection  at  intervals  not 
to  exceed  100  hours  time-in-service 
imtil  further  notice. 

Eurocopter  Deutschland  has  issued 
Eurocopter  Deutschland  GmbH  Alert 
Service  Bulletin  No.  ASB-BO  105-10- 
110,  dated  August  27, 1997,  which 
specifies  visually  inspecting  the  area  of 
the  holes  on  the  underside  of  the  flange 
for  cracks,  especially  in  the  ribbed  area 
between  the  holes.  The  LBA  classified 
this  service  bulletin  as  mandatory  and 
issued  AD  97-275.  dated  September  25, 
1997,  in  order  to  assure  the  continued 
airworthiness  of  these  helicopters  in  the 
Federal  Republic  of  Germany. 
Eurocopter  Canada  Ltd.  has  issued 
Eurocopter  Canada  Ltd.  Alert  Service 
Bulletin  No.  ASB-BO  105  LS-10-9, 
dated  September  11, 1997,  for  similar 
inspection.  Transport  Canada  has 
classified  this  service  bulletin 
mandatory  and  issued  AD  CF-97-18, 
dated  September  30.  1997.  in  order  to 
assure  the  continued  airworthiness  of 
these  helicopters  in  Canada. 

This  helicopter  model  is 
manufactured  in  the  Federal  Republic  of 
Germany  and  Canada  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  and 
Transport  Canada  have  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  LBA  and  Transport 


Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter 
Deutschland  Model  BO-105A,  BO- 
105C,  BO-105S,  BO-105LS  A-1,  and 
BO-105LS  A-3  helicopters  and 
Eurocopter  Canada  Ltd.  BO-105LS  A-3 
helicopters  of  the  same  type  designs 
registered  in  the  United  States,  this  AD 
is  being  issued  to  detect  cracks  in  the 
flange,  which,  if  not  detected,  could 
result  in  failure  of  the  flange  and 
subsequent  loss  of  control  of  the 
helicopter.  The  flange  is  a  part  of  the 
main  rotor  mast  assembly  and  therefore 
a  critical  component  of  the  flight  control 
system.  Due  to  the  criticality  of  the 
flange  to  the  continued  safe  flight  of  the 
affected  helicopters,  and  the  required 
inspection  before  further  flight,  this  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  the  affected 
helicoptera.  This  AD  requires,  before 
further  flight,  a  visual  inspection  of  the 
ribbed  area  of  the  flange  for  cracks  using 
a  5-power  or  higher  magnifying  glass, 
and  thereafter,  repeated  visual 
inspections  at  intervals  not  to  exceed 
100  hours  time-in-service.  The  actions 
are  required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

Since  a  sitiution  exists  that  requires 
the  immediate  adoption  of  this 
r^ulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  cmd  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
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additional  rulemaldng  action  would  be 
needed. 

Comments  are  specifically  invited  on 
tba  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarises  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-44-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
rasponsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  finaj^  rule  does 
nf>t  have  sufBcient  fisderalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12B66.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AOOICS8E8. 

List  of  Subsets  in  14  CFR  Part  39 

Air  tnnsportaUon.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  3»-AIRW0flTHmE88 
DtRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AatlMirity:  49  U.S.C  r06(g),  40113.  44701. 

fmiS    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

t7-2S-03  tutacaptm  DmmtMMmmd  GahH 
(BCD)  amd  Ewocaplar  Csm^  LTD.: 

Amendment  39-10245.  Dockst  No.  97- 
SW-4+-AD. 

Applicability:  Eurocopter  Deutsdiland 
GmbH  Model  BO-IOSA.  BO-105C,  BO-IOSS, 
BO-105LS  A-1.  and  BQ-105LS  A-3 
helicopters  and  Eurocopter  Canada  Ltd.  BO- 
lOSLS  A-3  balicopters,  certiflcatad  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  praceding  applicabilitv 
pioviaioD,  ragardieM  of  whether  it  has  bean 
modified,  altered,  or  repaired  in  tlie  area 
•ub|ect  to  the  reauirements  of  this  AD.  For 
helicopter*  that  have  been  modified,  altered, 
or  repaired  so  thmi  the  performance  of  tlie 
requirements  of  ttiis  AD  is  affected.  tlM 
o«imer/oparator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  tlie  FAA.  This  approval  may  addieas 
aitiiar  no  action,  if  tlie  ciurent  configuration 
eliminate*  tlte  unsais  condition,  or  aifEarenl 
actions  necessary  to  address  the  unsafe 
condition  descrilied  in  this  Aa  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsais  condition  addreased  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  imleas 
accomplished  previously. 

To  detect  cracks  in  the  main  rotor  mast 
flange  (flange),  which,  if  not  detected,  could 
result  in  failure  of  the  flange  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Before  mrther  flight  and  thereafter  at 
intervals  not  to  exceed  100  hour*  time-in- 
service,  visually  iiupect  the  flange  in  the 
ribbed  area  for  cracks  using  a  5-power  or 
hifllHV  SMgnifying  glass  in  accordance  with 
pangyaphs  2.A.I.  and  2.A.2.  of  tlte 
Accomplishment  Instructions  of  Eurocopter 
Deutschland  GmbH  Alert  Service  Bulletin 
No.  ASB-BO  105-10-110,  dated  August  27, 
1997,  or  Eurocopter  Canada  Alert  Service 
Bulletin  No.  ASB-BO  105  LS-lO-fl,  dated 
September  11, 1997.  as  applicable. 

(b)  If  a  crack  is  found,  remove  the  cracked 
main  rotor  mast  and  replace  it  with  an 
airworthy  main  rotor  mast 

(c)  An  alternative  method  of  compliance  or 
ad)ustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Rotorcraft 
Standards  Staff.  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  throu^ 
an  FAA  Principal  Maintenance  Irupector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Rotorcraft  Standards  Staff. 

Nala  2:  Information  concerning  the 
enirtence  of  approved  alternative  methods  of 


compilaiKe  with  this  AD,  if  any.  may  be 
obtained  from  the  Rotorcraft  Standards  StafE. 

(d)  Special  flight  pnnniu  will  not  be 
issued. 

(e)  The  iiupection  shall  be  done  in 
accordance  with  Eurccopter  Deutschland 
GmbH  Alert  Service  Bulletin  No.  ASB-BO 
105-10-110,  dated  August  27, 1997,  or 
Eurocopter  Canada  Alert  Servicx  Bulletin  Na 
ASB-BO  lOS  LS-10-9,  dated  September  11, 
1997.  as  applicable.  These  incorporatioiu  by 
refstence  were  approved  by  the  Director  of 
tlie  Federal  Register  in  accordance  with  S 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  American  Eurocopter 
Corporation,  2701  Fonun  Drive,  Grand 
Prairie.  Texas  75053-4005.  telephone  (972) 
641-3460,  fax  (972)  641-3527.  Copies  may  be 
inspected  at  the  FAA,  Office  of  Regional 
Counsel.  Southwest  Region.  2601  Meacham 
Blvd..  Room  663.  Fort  Worth.  Texas  76137; 
or  at  the  Office  of  the  Federal  Register,  BOO 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  IXI 

(f)  This  amendment  becomes  eflactive  on 
December  31, 1997. 

Note  3:  The  subfect  of  this  AD  is  addressed 
in  Lultfshit-Bundeaamt  (Germany)  AD  97- 
275.  dated  September  25,  1997.  and  in 
Transport  Canada  AD  CF-97-18,  dated 
September  30. 1997. 

laauad  in  Port  Worth.  Texas,  on  December 
5, 1907. 
EricBriea. 

Acting  Manager,  Rotorcraft  Dinctonta. 
Aircraft  Certification  Service. 
|FR  Doc.  97-32720  Filed  12-15-97;  6:45  am) 
OOOI  4t10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
FMtoral  Aviatton  Administration 
14  CFR  Part  39 

poctol  Na  f7'-SW-46^AO;  Amendment 
39-10046;  AO  97-26-0^ 

RIN2120-AA64 

Ainivorltilnaas  DlractNaa;  Etiroco|rter 
DautacDIand  QmbH  (ECO)  (Eurocoplar 
Dautschland)  Modal  MBB-BK 117  A-1. 
A-^  A^.  B-1.  B-2.  and  C-1 
HaUcof»lart 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


r:  This  amendment  adopts  a      ^ 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Eiuxx:opter  Deutschland 
Model  MBB-BK  117  A-1.  A-3.  A-4,  B- 
1.  B-2,  and  C-1  helicopters.  This  action 
requires  visual  inspections  for  craclu  in 
the  ribbed  area  of  the  main  rotor  mast 
flange  (flange).  This  amendment  is 
prompted  by  one  report  of  cracks  in  fe 
flange.  The  actions  specified  in  this  AD 
ara  intended  to  detect  cracks  in  the 


Fedaral  Ragbter  /  Vol.  62,  No.  241  /  Tuesday.  December  16.  1997  /  Rules  and  Regulations    65751 


flange,  which,  if  not  detected,  could 
result  in  Cailure  of  the  flange  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  EfiGBctive  December  31. 1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regidations  is  approved  by  the  Director 
of  the  Federal  R^pster  as  of  December 
31, 1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  17, 1998. 
AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Ofiice  of 
Regional  Coiuuel,  Southwest  R^on, 
Attention:  Rules  Docket  No.  97-SW-45- 
AD,  2601  Meacham  Blvd..  Room  663. 
Fort  Worth,  Texas  76137. 

The  service  information  refierenced  in 
this  AD  may  be  obtained  from  American 
Eurocopter  Corporation.  2701  Forum 
Drive,  Ckand  Prairie,  Texas  75053-4005, 
telephone  (972)  641-3460.  fiuc  (972) 
641-3527.  This  information  may  be 
examined  at  the  FAA,  Office  of  Regional 
Counsel,  Southwest  Region,  2601 
Meacham  Blvd..  Room  663.  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC. 
FOR  FURmER  WTOIIATION  CONTACT:  Mr. 
Richard  Monschke,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5116,  (817)  222-5961. 
StlPPLEMENTARY  MFONMATION:  The 
Luftfahrt-Bundesamt  (LBA),  which  is 
the  airworthiness  authority  for  the 
Federal  Republic  of  Germany  recently 
notified  die  FAA  that  an  unsafe 
condition  may  exist  on  Eurocopter 
Deutschland  Model  MBB-BK  117  A-1, 
A-3,  A-4,  B-1,  B-2,  and  C-1 
helicopters.  The  LBA  advises  that  a 
main  rotor  mast  was  foimd  to  have 
cracks  of  critical  magnitude  in  the  area 
of  the  flange.  The  cause  of  the  cracks  is 
under  investigation.  Until  the  cause  of 
the  cracks  has  been  determined,  the 
flange  must  be  subjected  to  immediate 
and  repetitive  visual  crack  inspections 
until  further  notice. 

Eurocopter  Deutschland  has  issued 
Eurocopter  Deutschland  GmbH  Alert 
Service  Bulletin  MBB-BK  117  No.  ASB- 
MBB-BK  117-10-114,  dated  August  27, 
1997,  which  specifies  visually 
inspecting  the  area  of  the  holes  on  the 
tuiderside  of  the  flange  for  cracks, 
especially  in  the  ribbed  area  between 
the  holes,  and  if  cracks  are  found, 
contacting  Eurocopter  Deutschland 
before  further  flight  for  advice  on  how 
to  proceed.  The  LBA  classified  this 
service  bulletin  as  mandatory  and 


issued  LBA  AO  97-276,  effiactive 
September  25, 1997.  in  order  to  assure 
the  continued  airworthiness  of  these 
helicopters  in  the  Federal  Republic  of 
Germany. 

This  helicopter  model  is 
manufectiued  in  the  Federal  Republic  of 
Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter 
Deutschland  Model  MBB-BK  117  A-1, 
A-3.  A-4,  B-1,  B-2,  and  C-1 
helicopters  of  the  same  type  design 
registered  in  the  United  States,  this  AD 
is  being  issued  to  detect  cracks  in  the 
flange,  which,  if  not  detected  could 
residt  in  feilure  of  the  flange  and 
subsequent  loss  of  control  of  the 
helicopter.  This  AD  requires,  before 
fiuther  flight,  a  visual  inspection  of  the 
ribbed  area  of  the  flange  for  cracks  using 
a  5-power  or  higher  magnifying  glass, 
and  thereafter,  repeated  visual 
inspections  at  intervals  not  to  exceed 
100  hours  time-in-service.  The  actions 
are  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  This  flange  is  a 
part  of  the  main  rotor  mast  assembly 
and  therefore  a  critical  component  of 
the  flight  control  system.  Due  to  the 
criticality  of  the  flange  to  the  continued 
safe  flight  of  the  affected  helicopters, 
and  the  required  inspection  before 
further  flight,  this  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  the  affected  helicopters. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  mnlring  tills  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 


arguments  as  they  may  desire. 
Communications  should  identify  the 
Rides  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  AOORESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  efEectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  enei;gy  aspects  of 
the  nUe  that  mi^t  suggest  a  need  to    - 
modify  the  nde.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  *biy  AD 
will  be  filed  in  the  Rides  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  fbllowing       " 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-45-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  nmnng  tiie  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regtdation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergenc:y 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption ; 
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Lial  of  Subjects  in  14  CFR  Part  M 

Air  trans|}ortation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  roe  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AallMtrity:  49  U.S.C  10e(g).  40113,  44701. 

§31119    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

•7-X»-ai  Baroooftar  Dnlacldand: 

AHMndmsnl  39-10246.  Dockat  ^4o.  97- 
SW-4S-AO. 

Applicability:  Modal  MBB-BK  117  A-1.  A- 
3.  A-4,  B-1.  B-2,  and  C-1  heiicoplMS, 
cartificatwl  in  any  catogory. 

Nola  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modined,  altered,  or  repaired  in  the  araa 
subiect  to  the  requiramenls  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
o%inier/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  spproval  oiay  adtbaas 
either  no  action,  if  tlie  current  conflniration 
eliminates  the  unsafe  condition,  or  aiflerant 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  t>y  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detects  cracks  in  the  main  rotor  mast 
flange  (flange),  which,  if  not  delected,  could 
result  in  failure  of  the  flange  and  subaaquant 
loss  of  control  of  the  helicoplar.  accomplish 
the  following: 

(a)  Before  nirther  flight,  and  tlieraafler  at 
intervals  not  to  exceedlOO  hours  lime-in- 
service,  visually  inspect  the  flange  in  tiie 
ribbed  area  for  cracks  using  a  5-power  or 
higher  flsagnifying  glass  in  accordance  with 
paragmpha  2^1.  and  2.A.2.  of  the 
Accomplishment  Instructions  in  Eurocopter 
Deutschland  GmbH  Alert  Service  Bulletin 
MBB-BK  117  No.  ASB-MBB-BK  117-10- 
114.  dated  August  27.  1997. 

(b)  If  s  crack  is  found  as  a  result  of  the 
inspections  specified  in  paragraph  (a)  of  this 
AD,  remove  tna  oackad  main  rotor  mast  and 
replace  it  with  an  airworthy  main  rotor  masL 

(c)  An  alternative  method  of  compliancs  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
uaed  if  approved  by  the  MMn§sr.  Rolascraft 
Standards  Staff.  Rotorcraf)  Directorate.  FAA. 
Operators  shall  submit  their  requests  tttrough 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  ManagM'.  Rotorcraft  Standards  Staff. 
1 2:  Information  concerning  the 

I  of  spproved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obuined  from  the  Rotorcraft  Standards  SUfi 

(d)  Special  flight  permiu  will  not  ba 
issued. 

(e)  The  inspection  shall  be  done  in 
accordance  with  Eurocopter  Deutschland 
GmbH  Alert  Service  Bulletin  MBB-BK  117 
No.  ASB-MBB-BK  117-10-114,  dated 
August  27, 1997.  This  incorpofatioa  by 
raferanoe  was  spproved  by  the  Director  of  tiie 
Federal  Rsgister  in  accordance  with  5  U.S.C. 
5S2(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  American  Eunx:optar 
Corporation.  2701  Forum  Drive.  Grand 
Prairie.  Texas  75053-4005.  telephone  (972) 
641-3460.  fex  (972)  641-3527.  Copies  may  be 
inspected  at  the  FAA.  Office  of  Regional 
Counsel.  Southwest  Region.  2601  Meacham 
Blvd..  Room  663.  Fort  Worth,  Texas  76137: 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  TOO. 
Washington,  DC 

(0  This  amendmani  bwrnmaa  alisctiva  on 
Decemt>er31.  1997. 

Note  3:  The  sub)ect  of  this  AD  is  addressed 
in  Luftahn-Bundesamt  (Germany)  AD  97- 
276.  effective  Saptambar  25. 1997. 

laauad  in  Fort  Worth.  Texas,  on  Daoemhar 
5. 1997. 
ErkBriaa. 

Acting  Manager.  Rotorcraft  Dirvctonte. 
Aircraft  Certification  Service. 
|FR  Doc.  97-32721  Filed  12-15-97;  8:45  am) 
sauNQ  coos  4aia-<*-u 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  524 

Opiithalfnic  and  Topical  DoaaQa  Forin 
Naw  Animal  Druga;  Doramactin 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Pfizer,  Inc. 
The  NADA  provides  for  topical  use  of 
doramectin  for  treatment  and  control  of 
certain  worm,  grub,  lice,  and  mite 
infiections  of  cattle. 
EFFICTIVE  DATE:  December  16, 1997. 

FOR  FURTHER  WtrOnUkVOH  CONTACT: 
Estella  Z.  Jones,  Center  for  Veterinary 
Medicine  (HFV-135).  Food  and  Drug 


Administration.  7500  Standish  PI.. 
Rockville.  MD  20855,  301-594-1643. 
SUPPUEMOfTARY  MPORMATKM:  Pfizer. 
Inc.,  235  East  42d  St..  New  York.  NY 
10017-5755.  is  sponsor  of  NADA  141- 
095  that  provides  for  the  use  of 
Dectomax®  (doramectin)  0.5  percent 
pour-(m  solution  for  beef  cattle  and 
female  dairy  catUe  less  than  20  months 
of  age  for  treatment  and  control  of 
gastrointestinal  roundworms, 
lungworms,  eyeworms.  grubs,  biting  and 
sucking  lice,  and  mange  mites,  to 
control  infections  and  protect  from 
reinfection  with  Cooperia  oncophora 
and  Dictyocaulus  viviparua  for  21  days, 
and  Ostertagia  ostertagia,  C.  punctata, 
and  Oesophagostomum  radiatum  for  28 
days  after  treatment.  The  NADA  Is 
approved  as  of  September  16. 1997,  and 
the  regulations  are  amended  by  adding 
new  §  524.770  to  reflect  the  approval. 
The  basis  of  approval  is  disciissed  in  the 
freedom  of  information  siunmary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effisctiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23.  Rockville.  MD  20857.  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F){ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(FKii)).  this 
approval  for  food-producing  animals 
qualifies  for  3  years  of  marketing 
exclusivity  beginning  September  16, 
1997.  because  the  NADA  contains 
substantial  evidence  of  the  effectiveness 
of  the  drug  involved,  studies  of  animal 
safety  or,  in  the  case  of  food-producing 
animals,  human  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies)  required  for  approval  and 
conducted  or  sponsored  by  the 
applicant. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

List  of  Subfects  in  21  CFR  Part  924 

Animal  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
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authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  524  is  amended  as  follows: 

PART  524-OPHTHALMIC  OR 
TOPICAL  DOSAQE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  21  U.S.C  360b. 

2.  Section  524.770  is  added  to  read  as 
follows: 

1524.770    Doramectin. 

(a)  Specifications.  Each  milliliter  of 
solution  contains  5  milligrams  of 
doramectin. 

(b)  Sponsor.  See  000069  in 
§  510.600(c)  of  this  chapter. 

(c)  Related  tolemnces.  See  §  556.225 
of  this  chapter. 

(d)  Conditions  of  use — Catt/e— (1) 
Amount.  5  milligrams  per  10  kilograms 
(S^  milligrams  per  22  pounds). 

(2)  Indications  for  use.  For  treatment 
and  control  of  infections  of 
gastrointestinal  roundworms, 
Ixmgworms,  eyeworms,  grubs,  biting  and 
sucking  lice,  and  mange  mites,  and  to 
control  infiBctions  and  to  protect  ftom 
reinfection  with  Cooperia  oncophora 
and  Dictyocaulus  viviparus  for  21  days, 
and  Ostertagia  ostertagia,  C.  punctata. 
and  Oesophagostomum  mdiatum  for  28 
days  after  treatment. 

(3)  Limitations.  Administer  as  a  single 
dose.  Do  not  slaughter  cattle  within  45 
days  of  latest  treatment.  Not  for  use  in 
female  dairy  catUe  20  months  of  age  or 
older.  Do  not  use  in  calves  to  be 
processed  for  veal.  Consult  your 
veterinarian  for  assistance  in  the 
diagnosis,  treatment,  and  control  of 
parasitism. 

Dated:  October  22, 1997. 
Stephen  F.  Sondlof; 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  97-32807  Filed  12-15-97;  8:45  am] 
Buxma  cooe  4i«e-oi-F 


ACTION:  Final  rulemaking. 


DEPARTMENT  OF  THE  INTERIOR 

MInerala  Management  Sarvic* 

30  CFR  Part  206 
RIN  1010^006 

Amandments  to  Tranaportation 
Allowance  Regulations  for  Federal  and 
Indian  Leases  to  Specify  Allowable 
Costs  and  Related  Amendments  To 
Qas  Valuation  Regulations 

AGENCY:  Minerals  Management  Service, 
Interior. 


SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  amending  its 
regulations  governing  valuation  for 
royalty  purposes  of  gas  produced  from 
Federal  and  Indian  leases.  The  rule 
primarily  addresses  allowances  for 
transportation  of  gas.  Hie  amendments 
clarify  the  methods  by  which  gas 
royalties  and  deductions  for  gas  " 
transportation  are  calculated. 
DATE:  Effective  February  1, 1998. 
ADDRESSES:  David  S.  Guzy,  Chief,  Rules 
and  Publications  Staff,  Royalty 
Management  Program,  Minerals 
Management  Service,  P.O.  Box  25165, 
MS  3021,  I>enver,  Colorado  80225- 
0165;  Courier  delivery  to  Building  85, 
Denver  Federal  Center,  Denver, 
Colorado  80225.  telephone  (303)  231- 
3432,  FAX  (303)  231-3385,  e-Mail 

David Guzy9mms.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Publications  Staff,  Royalty  Management 
Program.  Minerals  Management  Service, 
phone  (303)  231-3432,  FAX  (303)  231- 

3385,  e-Mail  David Guzydmms.gov. 

SUPPt-EMENTARY  INFORMATiON:  The 
principal  authors  of  this  rule  are 
Theresa  Walsh  Bayani  and  Susan 
Lupinski,  bom  Royalty  Valuation 
Division,  MMS,  Lakewood,  Colorado. 

L  Background 

MMS  published  a  set  of  rules  in  30 
CFR  part  206  governing  gas  valuation 
and  gas  transportation  calculation 
methods  to  clarify  and  codify  the 
departmental  policy  of  granting 
deductions  for  the  reasonable  actual 
costs  of  transporting  gas  frt)m  a  Federal 
or  Indian  lease  when  the  gas  is  sold  at 
a  market  away  ftom  the  lease  (53  FR 
1272.  January  15,  1988). 

Since  the  1988  rulemaking.  Federal 
Energy  Regulatory  Commission  (FERC) 
regulatory  actions  have  significanUy 
affected  the  gas  transportation  industry. 
Before  these  chtuiges,  gas  pipeline 
companies  served  as  the  primary 
merchants  in  the  natural  gas  industry. 
Du]:;ing  that  environment,  pipelines: 

•  Bought  gas  at  the  wellhead, 

•  Transported  the  gas,  and 

e  Sold  the  gas  at  the  cify  gate  to  local 
distribution  companies  (LDC). 

In  the  mid-1980's,  FERC  began, 
establishing  a  competitive  gas  market, 
allowing  shippers  access  to  the  pipeline 
transportation  grid.  These  actions 
ensured  that  willing  buyers  and  sellers 
could  negotiate  their  own  sales 
transactions. 

Specifically,  starting  with  the 
implementation  of  FERC  Order  436, 
FERC  began  regulating  pipelines  as 


open  access  transporters  and  requiring 
nondiscriminatory  transportation.  This 
permitted  downstream  gas  users  (such 
as  LDCs  and  industrial  users)  to  buy  gas 
directiy  from  gas  merchants  in  the 
production  area  and  to  ship  that  gas 
through  interstate  pipelines. 

FERC  Order  436  and  amendments, 
plus  the  elimination  of  price  controls, 
created  a  vigorous  spot  market 
Producers  and  markieters.  in 
competition  for  the  sale  of  gas  to  end 
users,  are  now  transporting  substantial 
volumes  of  gas  that  they  own  through 
interstate  pipelines.  , 

In  the  early  1990's,  FERC  recognized 
that  pipelines  still  held  an  advantage  ■  ■■ 
over  competing  sellers  of  gas.  Pipelines 
held  substantisd  market  power  and  sold 
gas  biuidled  with  a  transportation 
service.  FERC  remedied  the  inequitiea' 
in  the  gas  market  by  issuing  FERC  Order 
636,  effective  May  18,  1992.  Under  the 
provisions  of  this  order,  FERC: 

e  Required  the  separation 
(unbundling)  of  sales  and  gas 
transportation  services; 

•  Enabled  the  implementation  of  a 
capacify  release  program;  and 

•  Allowed  pipelines  to  assess 
shippers  surcharges  for  services  such  as 
transition  costs  and  FERC's  annual 
charges  (57  FR  13267,  April  16, 1992). 

The  unbtindled  costs — previously 
embedded  in  a  lump-siun  charge — 
include: 

•  Transiftission; 

•  Storage; 

•  Production;  and 

•  Gathering  costs. 

Necessity  for  This  Rulemaking 

We  reviewed  our  current  gas 
transportation  regulations  (30  CFR 
206.156  and  206.157  (for  Federal 
leases),  and  206.176  and  206.177  (for 
Indian  leases)  (1996))  and  determined 
that  they  provide  general  authority  to 
calculate  transportation  deductions  for 
cost  components  resulting  from 
implementing  FERC  Order  636  and 
previous  FERC  orders.  However,  we 
have  determined  that  lessees  and 
royalty  payors  n^d  specific  guidance 
and  certainty  on  which  components  are 
deductible  as  transportation  costs  fit>m 
royalty.  This  guidance  is  necessary 
because  components  previously 
aggregated  and  unidentifiable  may  now 
be  separately  identified  in 
transportation  contracts,  and  new  costs 
unique  to  the  FERC  Order  636 
environment  are  emerging. 

Further,  some  of  the  components 
reflect  non-deductible  costs  of 
marketing  rather  than  transportation. 
We  believe  that  without  the  clarification 
provided  in  this  rule,  lessees  and  payors 
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may  claim  improper  deductions  on  thair 
royalty  reports  and  payments.  • 

We  issued  a  proposed  rulemaking  to 
clarify  for  the  oil  and  gas  industry 
which  cost  components  or  other  charges 
are  deductible  (related  to  transportatioD) 
and  which  costs  are  not  deductible 
(related  to  marketing)  for  Federal  and 
Indian  leases  (61  FR  39931.  )uly  31. 
1996).  The  purpose  of  this  rulemaking  i* 
also  to  clarify  our  existing  policiea.  We 
received  comments  from  18  separate 
entides:  Six  responses  from  compeniea, 
six  responses  from  industry  trade 
associations,  two  responses  from  State 
representatives,  one  response  from  a  ' 
State/Indian  association,  two  responses 
from  Indian  tribes,  and  one  response 
from  an  Indian  tribal  association. 

This  final  rulemaking  relates 
primarily  to  the  effects  of  FERC  Order 
636  on  interstate  gas  pipelines  that 
FERC  regulates.  To  the  extent  theae 
same  typea  of  changes  and  issues  are 
relevaot  for  intrastate  pipelines,  our  rule 
applies  equally. 

In  conjunction  with  the  changes  to  the 
transportation  allowance  regulations, 
we  are  also  making  certain  changes  to 
the  gas  valuation  regulations.  When 
FERC  approves  tarifii,  they  generally 
allow  pipelines  to  include  provisions 
ensuring  that  pipelines  can  maintain 
operational  and  financial  control  of 
their  systems.  These  provisions  may 
include  requirements  that  shipf>ers 
maintain  pipeline  receipts  and 
deliveries  within  certain  daily  or 
monthly  tolaiancea  and  that  ahippers 
cash-out  accumulated  imbalanoaa.  If  a 
shipper  over-delivers  production  to  a 
pipeline,  the  pipeline  may  purchase  the 
excess  gas  quantities  from  the  shipper. 
If  the  gas  quantity  exceeds  certain 
prescribed  toleranoaa.  the  shipper  may 
incur  a  penalty  in  the  form  of  a 
substantially  reduced  price  for  that  gas. 
We  will  not  accept  that  penalty  price  as 
the  value  of  production,  and  this 
rulemaking  provides  a  method  for 
valuing  proauction  sold  under  such 
circumstances. 

Certain  additions  to  revenues  from  the 
sale  of  natiual  gas  may  occur  in  the  gM 
transportation  environment.  These 
issues  are  gas  valuation  issues  beyond 
the  scope  of  this  rulemaking.  However, 
these  additions  to  revenues  may  be 
royalty  bearing  under  existing 
regulatioiu. 

We  also  recognize  that  certain  lessee 
gas  transportation  arrangements  result 
in  financial  transactions  not  directly 
associated  with  the  gas  value.  Such 
transactions  may  not  have  royalty 
consequences.  If  you  are  unsure 
whether  your  transactions  result  in 
additional  royalty  obligations,  you  may 
request  valuation  guidance  from  us. 


The  amendments  discussed  below 
apply  to  both  arm's-length  and  non- 
arm's-length  sitiiations  for  valuing  gas 
production  and  calculating 
transportation  allowances. 

n.  Coaunents  on  Propoaed  Rule 

We  published  a  proposed  rule  at  61 
FR  39931,  7/31/96.  The  proposed 
rulemaking  provided  for  a  60-day  public 
comment  period  which  ended 
September  30,  1996,  and  was  extended 
to  October  30.  1996  (61  FR  48872. 
9/17/96). 

General  Conunents 

The  tribes  believe  that  allowable 
deductions  should  be  scrupulously 
examined  and  limited  to  the  minimum 
amount  for  the  economic  best  interest  of 
the  lessor  tribe.  They  state  that  FERC- 
approved  tarifb  are  not  the  actual, 
reasonable  cost  of  transportation  paid  by 
the  producer  and  should  not  be 
accepted.  A  few  commenters  stated  that 
careful  examination  of  tarifb  is  needed 
to  aastira  revenue  protection  and 
accountability.  These  respondents  claim 
that  lessees  believe  tarifb  are  beyond 
our  scrutiny  once  we  permitted  their 
use.  They  urge  us  to  clearly  state  in  this 
rulemaking  that  review  of  costs 
included  in  a  tariff  is  not  beyond  audit 
review  and  that  transportation 
allowances  may  be  recalculated  when 
the  tariff  doea  not  reasonably  reflect  a 
leasee's  actual  coats. 

One  State  commented  that  under  no 
circumstances  should  the  lessee  be 
allowed  to  deduct  transportation  coats, 
including  tarifb,  in  excess  of  the  actual, 
raasonable  costs  incurred  or  paid, 
regardless  of  whether  the  transportation 
is  arm's-length  or  non-arm 's-length.  One 
tribe  and  one  Indian  tribal  association 
suggested  that  the  preamble  language 
should  specify  that  allowances  are 
limited  to  reasonable  actual  costs  of 
transportation  and  are  limited  to  no 
more  than  50  percent  of  the  value  of  the 
production.  One  tribe  believes  that  this 
regulation  changes  the  annual  rent  or 
royalty  rate  without  the  written  consent 
of  the  tribe. 

Several  States  and  Indian  commenters 
claim  that  clarifying  the  allowable 
charges  under  FERC  Order  636  is 
important  and  pressing  and  urged  us  not 
to  consider  this  rule  an  end  to 
transportation  allowance  issues.  They 
believe  eech  coat  must  be  evaluated 
against  the  lessees'  duty  to  market 
prtxiuction  and  that  marketing  costs  are 
not  a  deductible  expense.  They  also 
state  that  on  each  debatable  cost,  our 
proposal  clearly  benefits  the  lesseea. 
Although  they  oppose  several 
provisions  of  the  rule,  these  commenters 
recognize  that  the  FERC  Order  636 


environment  raises  difficult  issues  for 
royalty  valuation,  and  they  commend 
MMS  for  attempting  a  compromise 
proposal.  In  addition,  one  State 
commenter  added  that  with 
modifications,  they  generally  supported 
our  efforts  to  amend  the  transportation 
allowance  regulations. 

In  addition  to  the  general  comments, 
one  tribe  offered  the  following 
comments  regarding  the  economic 
analysis  of  the  rule.  They  believe  that 
the  Department  has  not  complied  with 
Departaient  Manual,  Chapter  2,  Part  512 
and  that  the  economic  analysis  shows  a 
deficiency  of  acting  in  the  best 
economic  interests  of  the  tribe.  They 
also  believe  that  we  have  not  taken 
seriously  our  obligation  to  ensure 
maifimiini  revenue  to  the  tribe.  In  the 
tribe's  view,  the  statement  that  this 
proposal  meets  MMS's  goal  of  certainty, 
clarity,  and  consistency  is  not  an 
adequate  basis  to  reduce  Tribal 
royalties.  The  tribe  asserts  that  MMS's- 
statement  in  the  July  31. 1996,  proposed 
rulemaking  that  the  rule  will  have  a 
neutral  or  beneficial  impact  on  Indian 
royalties  is  devoid  of  any  real  economic 
demonstration.  Finally,  the  tribe  stated 
that  they  are  skeptical  that  the  rule  will 
have  a  neutral  or  beneficial  impect  or 
that  it  will  enhance  MMS's  ability  to 
fulfill  itt  trust  responsibility. 

Six  industry  trade  associations  and 
three  companies  also  offered  general 
comments.  Every  respondent  believes 
that  this  rulemaking  is  ciunbersome  and 
does  not  meet  the  goal  of  regulatory 
simplification  or  streamlining.  They 
believe  the  proposal: 

•  Represents  an  extreme  departure 
from  current  practice: 

•  Exceeds  MMS's  statutory  authority; 

•  Is  not  supported  by  case  law;  and 

•  Illegally  extends  the  lessee's 
obligations. 

Several  industry  trade  associations 
commented  that  the  proposal  will  create 
heavy  administrative  expenses  for 

Producers  to  track  gas  molecules  to  the 
umertip.  In  today's  complex 
marketplace,  these  commenters  believe 
the  required  tracking  is  impossible.  One 
respondent  stated  that  pipelines  are  not 
consistent  in  billing  and  frequently  do 
not  segregate  costs,  adding  to  the 
difficulty  in  compliance  and  likelihood 
of  being  second  guessed  by  us  in  later 
audits.  One  industry  trade  association 
strongly  luged  us  to  withdraw  this  rule. 
If  necessary,  it  believes  that  changes  can 
be  addressed  in  a  negotiated  rulemaking 
where  cdl  parties  come  to  an  equitable 
agreement  One  industry  trade  - 
association  stated  tliat  this  proposal: 

•  Fails  to  recognize  the  producer's 
lacli  of  control  over  fees;  and 
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•  Penalizes  and  requires  the  producer 
to  absorb  all  costs  and  risks  of  marketing 
dowmStream. 

One  industry  trade  association 
believes  that  the  burdens  and 
disincentives  created  by  the  rule  dictate 
that  we  should  allow  producers  to  make 
royalty  payments  in  Idnd. 

Response.  One  of  the  main  purposes 
of  this  rulemaking  is  to  clarify  the 
specific  allowable  and  nonallowable 
costs  of  transportation.  This  rule  is  a 
continuation  of  our  commitment  to 
assure  that  lessees  deduct  only  the 
actual,  reasonable  costs  of 
transportation.  We  have  carefully 
coixsidered  each  cost  component  and  are 
not  allowing  any  costs  of  marketing  as 
a  deduction  in  the  final  rule. 

Although  one  tribe  believes  that  MMS 
did  not  comply  with  the  economic 
analysis  required  by  the  Departmental 
Manual.  Chapter  2.  Part  512,  we  believe 
that  the  changes  imder  FERC  Order  636 
will  enable  us  to  identify  nonallowable 
costs  of  marketing.  Prior  to  FERC  Order 
636,  lessees  deducted  some  biuidled 
marketing  costs.  Under  the  FERC  Older 
636  environment,  these  costs  are  now 
separately  identified.  ConsequenUy.  this 
rulemaking  limits  the  transportation 
allowance  to  the  actual,  reasonable  costs 
of  transportation.  Our  rulemaking  will 
have  a  neutral  or  beneficial  impact  to 
the  tribes.  States,  and  Federal  Treasury 
because  lessees  will  not  be  able  to 
deduct  these  previously  bundled 
marketing  costs. 

We  disagree  with  industry's  statement 
that  the  Dep>artment  does  not  have  the 
authority  to  promulgate  this  rule.  MMS 
is  mandated  by  law  to  ensure  that 
royalties  are  properly  collected  and 
distributed.  See  30  U.S.C.  1701  et.  seq. 
This  responsibility  includes  providing 
-clear  guidance  to  the  oil  and  gas 
industry  regarding  which  costs  are 
allowable  transportation  deductions  and 
what  are  nonallowable  marketing  costs. 
The  comment  that  pipelines  are  not 
consistent  in  billing  and  frequently  do 
not  segregate  costs  is  contrary  to  FERC's 
requirement  that  every  pipeline  make 
rate  filings  publicly  available.  Under 
FERC's  procedure,  the  pipeline  must 
identify  and  justify  the  cost 
components.  Any  shipper  can  analyze 
these  filings  and  protest  any  inequitable 
costs.  Based  on  these  reasons,  MMS  is 
publishing  this  rule  as  final. 

MMS  amends  its  regulations  and 
deletes  the  existing  sections  Z06.157(f) 
and  206.177(f)  of  30  CFR  part  206.  (We 
retain  the  substance  of  these  paragraphs 
in  later  revised  paragraphs.)  Further,  we 
redesignate  paragraph  (g)  of  these 
sections  as  paragraph  (h)  and  add  two 
new  paragraphs.  New  paragraph  (f) 
describes  the  types  of  costs  we  will 


allow  as  part  of  a  transportation 
allowance.  A  new  paragraph  (g)  lists 
those  costs  that  we  expressly  disallow. 
Because  some  of  the  nonallowable  costs 
affect  valuation,  we  also  amend  sections 

206.152,  206.153,  206.172  and  206.173. 
These  amendments  address  valuation  of 
certain  cash-out  volumes  and  expressly 
reaffirm  that  marketing  costs  are  not 
allowable  deductions  from  royalty 
value. 

Specific  Cmnments 

Comments  on  §§206.152,  206.172, 

206.153,  and  206.173  (relating  to 
paragraph  (b){lXiv))  How  to  value  over- 
delivered  volumes  under  a  cash-out 
program. 

We  received  comments  from  one  State 
on  the  cash-out  program.  This  State 
agrees  with  our  amendments  to  the 
valuation  regulations  for  cash-out 
programs. 

Two  industry  trade  associations  and 
three  companies  commented  on  the 
cash-out  program.  All  industry 
commentere  disagree  with  our  cash-out 
valuation  proposal.  They  believe  that 
we  should  accept  the  price  specified  in 
the  FERC-approved  tariff  fbr  valuation 
purposes.  Many  industry  respondents 
stated  that  lessees  cannot  market 
production  downstream  of  the  lease 
without  being  subject  to  cash-out 
provisions  under  transportation 
contracts.  These  respondents  also 
believe  that: 

•  Our  proposal  ignores  that 
imbalances  are  inevitable;  and 

•  A  cash-out  provision  is  thel)e8t 
means  to  sell  gas. 

They  also  state  that  MMS  is  arbitrary 
and  capricious  if  we  do  not  first 
determine  that  the  lessee  acted 
imprudenUy  before  disallowing  use  of 
the  cash-out  provision  outside  the 
tolerance  or  using  the  benchmarks  to 
value  gas.  One  company  disagrees  with 
our  assertion  that  volumes  outside  the 
tolerance  (for  over-delivery  specified  in 
the  transportation  contract)  are  a 
violation  of  the  duty  to  market  for  the 
benefit  of  the  lessee  and  lessor.  This 
commenter  believes  that  we  should  only 
disallow  the  FERC-approved  cash-out 
value  when  we  determine  that  the  lessee 
is  negligent 

Response.  Pipelines  developed 
tolerances  in  recognition  of  the  fact  that 
nominations  never  match  actuals,  and 
receipts  never  match  deliveries.  Because 
pipelines  no  longer  own  system  supply 
gas  to  cover  imbalances,  they  must 
maintain  strict  controls  over  shippers  to 
assure  system  integrity.  Pipelines 
developed  the  cash-out  programs  to 
penalize  those  shippers  outside  the 
tolerances  while  allowing  for  minor 
imbalances  within  tolerance.  MMS  also 


believes  lessees  must  act  diligently  in 
scheduling  shipments  on  pipelines.  In 
the  final  rule,  we  retain  the  provision 
accepting  the  cash-out  value  within 
tolerance  and  not  accepting  the  value 
outside  the  tolerance.  We  also  retain  the 
provision  to  value  production  imder  the 
benchmarks  when  the  cash-out 
provision  results  in  an  unreasonable 
value  fbr  royalty  purposes.  This  is 
consistent  with  the  current  valuation 
regulations  requiring  arm's-length 
contracts  to  meet  total  consideration 
and  reasonable  value  criteria. 

We  amend  paragraph  (b)(1)  of  30  CFR 
206.152  and  206.172  (for  unprocessed 
gas),  and  30  CFR  206.153  and  206.173 
(for  processed  gas)  by  adding  another 
exception  to  the  general  rule  that  ffie 
gross  proceeds  under  an  arm's-length 
contract  are  acceptable  as  the  royalty 
value.  This  exception  adds  new 
paragraph  (iv)  to  these  sections  and 
provides  that  over-delivered  volumes 
outside  the  pipeline  tolerances  are 
valued  at  the  same  price  the  pipeline 
purchases  over-delivered  volumes 
within  the  tolerances.  We  will  not 
accept  the  penalty  cash-out  price  as 
roralty  value. 

The  rule  also  provides  that  if  we 
determine  that  ue  cash-out  price  is 
unreasonably  low,  lessees  must  use  the 
benchmarics  to  value  the  gas  instead  of 
the  cash-out  price.  Lessees  should  also 
note  that  for  production  from  Indian 
leases,  other  valuation  provisions  in  the 
regulations  still  apply;  i.e.,' major 
portion  and  dual  accounting. 

Comments  on  §§  206.152(0,  206.1 72(i) 
(for  unprocessed  gas);  and  206.1  S3(i). 
and  206. 1 73(i)  (for  processed  gas). 

One  Indian  tribe  responded  that  all 
marketing  costs  must  be  borne  by  the 
lessee  and  that  the  lessee  must  make 
every  reasonable  and  prudent  effort  to 
market  production  fbr  the  benefit  of  the 
lessor.  All  other  State  and  Indian 
respondents  support  this  position  but 
ofiiered  no  specific  comments. 

Five  industry  trade  association  groups 
and  four  companies  submitted 
responses  regarding  costs  of  placing 
production  in  marketable  condition  and 
marketing  costs.  The  following 
paragraphs  summarize  industry  specific 
responses. 

General  Comments.  One  industry 
trade  association  recommends  deleting 
the  language  "and  to  market  the  gas  for 
the  mutual  benefit  of  the  lessee  and  the 
lessor"  that  we  proposed  adding  to  the 
existing  regulations.  Several  industry 
commenters  stated  that  this  marketing 
language  is  beyond  MMS's  statutory 
authority  and  is  bad  public  policy.  One 
industry  commenter  also  stated  the 
marketing  language  was  a  thinly 
disguised  attempt  to  increase  revenue  to 
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the  government  at  the  expense  of 
lessees.  Several  industry  conunenters 
believe  that  the  marketing  language  will 
impose  royalty  on  marlLeting  services 
long  after  production  is  saved,  removed, 
or  sold  from  the  lease  and  that  the  point 
of  royalty  valuation  is  moved  from  the 
lease  to  the  bumertip.  These  industry 
conunenters  also  beliieve  that  even 
though  the  producer  sold  marketable  gas 
under  an  arm's-length  contract  at  the 
lease,  lessees  must  trace  gas  all  the  way 
to  the  bumertip  and  pay  royalty  on  the 
value  at  a  "new"  piarketplace.  A  few 
industry  commenters  stated  that  we  do 
not  rely  on  a  "principled  basis"  to 
determine  what  will  or  will  not  be  a 
marketing  cost,  and  it  will  be  impossible 
for  lessees  to  anticipate  what 
downstream  costs  we  will  disallow. 
Commenters  assert  that  this  will  create 
a  loss  of  certainty  for  lessees.  One 
company  believes  that  the  marketing 
language  changes  value  determination 
from  the  current  policy  of  accepting 
arm's-length  gross  proceeds  to  the 
highest-obtainable  price  anywhere  from 
the  lease  to  the  resale  at  the  bumertip. 

Duty  to  market/implied  obligation  to 
maikat  Almost  every  industry  trade 
association  and  company  commenter 
stated  that  no  obligation  exists  to  market 
production  away  from  the  lease.  They 
asserted  that  lessees  are  only  obligated 
to  market  production  at  or  near  the 
lease.  In  addition,  they  claim  that  even 
if  this  obligation  to  market  production  is 
not  new,  the  obligation  to  market 
production  away  from  the  lease  is  new. 
All  industry  conunenters  believe  that 
the  rule  creates  an  unprecedented  duty 
to  market  and  imfKises  an  elaborate  new 
marketing  standard.  These  commenters 
also  believe  that  the  creation  of  this  new 
duty  to  market  violates  applicable 
statutes  and  lease  terms.  Inese  industry 
commenters  also  state  that  the  implied 
obligation  to  market  for  the  mutual 
benefit  of  the  lessee  and  the  lessor  never 
embodied  the  obligation  to  market  at  no 
cost  to  the  lessor.  Several  commenters 
stated  that  this  obligation  is  not  implied 
simply  because  the  agency  says  so  and 
the  mle  leaps  from  the  realities  of  past 
precedent  by  merely  stating  that  the 
obligation  to  market  production  is 
implied.  Several  commenters  claim  that 
the  implied  obligation  to  market  is  not 
supported  by  Walter  Oil  and  Gas,  111 
IBLA  265  (1989)  as  cited  by  MMS. 

Production  in  marketable  condition. 
Several  industry  commenters  claimed 
that  we  erroneously  link  the  obligation 
to  place  production  in  marketable 
condition  with  the  obligation  to  market 
that  production.  One  industry  trade 
association  stated  that  in  Beartooth  Oil 
and  Gas  Co.  v.  Lujan.  CV  92-g9-BLG- 
RWA  (D.  Mont  Sept  22, 1993,  vacated 


and  remanded)  (Beartooth).  the  court 
determined  that  the  marketable 
condition  rule  does  not  require  the 
lessee  to  condition  the  gas  so  that  it  is 
suitable  for  secondary  or  retail  markets. 
They  further  state  that  •  series  of 
markets  exists  between  the  lease  and  the 
bumertip  but  the  lessee's  obligation  to 
place  production  in  marketable 
condition  refers  only  to  the  first  maricet 
Several  industry  commenters  believe 
that  the  preamble  to  the  March  1, 1988, 
regulations  clearly  shows  that  our  intent 
was  not  to  encompass  any  and  all 
marketing  costs  but  only  those  to  place 
production  in  marketable  condition. 
Most  commenters  state  that  the  market 
for  which  production  is  conditioned  is 
the  market  at  or  near  the  lease.  They 
further  claim  that  the  definition  of 
marketable  condition  in  the  March  1. 
1988,  nde  focuses  on  gas  that  is 
sufficiently  free  from  impurities  and  not 
on  marketing  that  gas. 

Share  in  marketmg  costs.  Three 
companies  and  two  industry  trade 
associations  claim  that  MMS  is  not 
entitled  to  a  "free  ride"  on  marketing 
costs.  They  believe  that  if  we  benefit 
from  markisting  activities  then  we 
should  share  in  those  costs.  Two 
companies  and  one  industry  trade 
association  state  that  the  proposal 
shows  that  we  are  unwilling  to  share  in 
costs  to  market  but  want  to  share  in  any 
higher  price  gained  when  the  lessee 
performs  marketing.  This  is  not  for 
mutual  benefit  of  the  lessee  and  lessor. 

Breach  of  duty.  Several  industry  trade 
associations  and  company  commenters 
offered  the  following  comments  on  the 
leasees'  duty  to  market  production. 
Because  marketing  costs  are  disallowed 
under  the  rule,  if  lessees  don't  incur 
marketing  costs,  these  commenters  are 
concerned  that  we  will  consider  the 
lessee  as  breaching  its  duty  to  market 
production.  They  are  also  concerned 
that  MMS  will  question  all  marketing 
decisions  made  by  the  lessee  and  make 
arbitrary  determinations  that  producers 
failed  to  obtain  the  highest  price. 

Response.  We  recognize  tnat  the 
obligation  to  place  production  in 
marketable  condition  is  legally  distinct 
from  the  issue  of  marketing  the  gas. 
However,  the  implied  covenant  of  the 
lease  dictates  that  lessees  must  market 
production  at  no  cost  to  the  lessor.  Both 
principles  are  expressly  stated  in  the 
March  1, 1988.  gas  regulations:  the 
definition  for  marketable  condition  at  30 
CFR  206.151  discusses  the  physical 
treatment  of  gas  for  placing  gas  in 
marketable  condition  and  30  CFR 
202.151  states  that  no  allowance  will  be 
made  for  other  expenses  incidental  to 
marketing.  Based  on  these  principles, 
MMS  has  consistently  appUad  the 


concept  that  the  lessee  must  market  gas 
at  no  cost  to  the  lessor  and  denied 
marketing  costs  as  an  allowable 
deduction.  See  Arco  OU  and  Gas  Co.. 
112  IBLA  8. 11  (1989):  Walter  Oil  and 
Gas  Corp.,  Ill  IBLA  260,  265  (1989). 
We  have  not  changed  the  principle  of 
accepting  gross  proceeds  under  arm's- 
length  contracts  and  would  not  trace 
value  beyond  a  true  arm's-length 
transaction  to  the  burner  tip,  as 
commented.  The  rule  simply  clarifies 
which  cost  components  or  other  charges 
are  deductible  (transportation),  and 
which  costs  are  not  deductible 
(marketing).  This  is  consistent  with  the 
ruling  in  £e  Beartooth  decision  that 
addressed  whether  downstream 
compression  was  the  cost  of  placing 
production  in  marketable  condition  or  a 
transportation  cost 

The  final  rule  clarifies  the  principle 
that  lessees  cannot  deduct  from  roj^ty 
value  the  costs  of  marketing  production 
from  Federal  and  Indian  leases.  The 
final  rule  adds  specific  language  to 
paragraph  (i)  of  30  CFR  206.152, 
206.153,  206.172,  and  206.173  to 
expressly  state  lessees'  obligation  to 
incur  all  marketing  costs.  In  all  sections, 
we  amend  paragraph  (i)  to  add  the 
words  "and  to  market  the  gas  for  the 
mutual  benefit  of  the  lessee  and  the 
lessor"  after  the  words  "place  gas  in 
marl^table  condition"  and  before  the 
words  "at  no  cost  to  the  Federal 
Government  (or  Indian  lessor,  as 
applicable)."  We  also  add  the  words  "or 
to  market  the  gas"  at  the  end  of  the  last 
sentence  of  that  paragraph  to 
accomplish  this  objective.  We  believe 
that  the  added  language  contains  the 
concept  embodied  in  the  implied 
covenant  to  market  for  the  mutual 
benefit  of  Federal  and  Indian  oil  and  gas 
lessees  and  lessors.  We  further  believe 
this  imposes  no  additional  marketing 
burden  on  the  lessee  than  existing 
requirements. 

Comments  on  §§206.1S7(fXl)  and 
206.177(fXl)  Firm  demand  charges  paid 
to  pipelines. 

One  Indian  tribal  association,  one 
State/Indian  association,  two  tribes,  and 
two  States  offered  comments  on  firm 
demand  charges.  One  tribe  stated  that  if 
we  allow  firm  demand  charges,  we  must 
timely  review  and  audit  the  actual 
amount  claimed.  The  tribe  believes  that 
situations  exist  where  lessees  claim 
FERC-allowed  costs,  but  lessees  do  not 
actually  pay  these  costs  for 
transportation.  The  State  commenter 
agrees  with  our  proposal  allowing  firm 
demand  charges — limited  to  the 
applicable  rate  per  MMBtu  multiplied 
by  the  actual  volumes  transported.  The 
State  believes  that  it  should  not  be  liable 
for  the  additioiud  costs  for  two  reasons. 
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First  the  lessee  has  ways  to  mitigate 
costs  for  unused  capacity.  Second,  the 
lessor  should  not  be  liable  for  marketing 
mistakes  caused  by  overbuying  capacity. 
One  State/Indian  association,  one  tribe, 
and  one  State  debated  whether  these 
charges  are  transportation  charges  or 
marketing  costs.  However,  these 
commenters  agreed  that  MMS's  position 
is  a  reasonable  compromise  with  the 
following  two  caveats.  First,  we  should 
review  and  adjust  firm  demand  charges 
if  they  include  otherwise  nondeductible 
costs  or  do  not  represent  a  lessee's 
reasonable  actual  costs.  Second,  the 
lessee  should  reduce  the  claimed 
allowance  if  a  purchaser  reimburses, 
direcdy  or  indirectly  (through 
reservation  charges  or  fees)  all  or  some 
of  the  producer's  demand  charges. 

Three  trade  associations  and  four 
companies  ofiiared  the  follo«ving 
comments  on  firm  demand  charges.  All 
industry  commenters  believe  that  we 
should  allow  the  entire  demand  charge 
actually  paid  1^  the  lessee.  One 
industry  trade  association  and  four 
companies  believe  that  the  demand 
charge  is  a  legitimate  cost  that  often 
enables  the  gas  to  be  sold  at  a  higher 
price.  They  believe  the  lessor  should 
share  in  the  entire  demand  charge  even 
if  only  a  portion  is  used  because  the 
royalty  share  benefits.  Several  industry 
commenters  stated  that  the  firm  demand 
charge  is  not  allocated  between  used 
and  unused  capacity.  They  stated  that 
firm  demand  charges  are  consideration 
for  transportation  irrespective  of 
capacity  used.  Many  of  the  industry 
commenters  stated  that  allowances 
should  be  reduced  only  when  the  lessee 
releases  cap>acity  and  receives  a  credit. 
Many  commenters  stated  that  factors 
beyond  the  lessees'  control  can  prevent 
them  from  using  all  reserved  capacity. 
By  denying  part  of  the  firm  demand,  we 
irnply  lessees  acted  imprudenUy  and 
failed  to  market  gas  for  the  mutual 
benefit  of  the  lessee  and  the  lessor.  One 
company  stated  that  we  should  allow 
the  demand/reservation  charge  because 
the  charge  is  a  transportation  cost  that 
is  indistinguishable  from  any  other 
transportation  service. 

Response.  Our  valuation  regulations 
require  that  we  allow  the  reasonable, 
actual  costs  of  transportation.  However, 
only  the  firm  demand  rate  per  MMBtu 
is  an  actual  cost  of  transportation.  We 
do  not  consider  the  amount  paid  for 
unused  capacity  as  a  transportation  cost. 
Therefore,  in  §§  206.157(f)(1)  and 
206.177(f)(1),  we  are  allowing  firm 
demand  charges — limited  to  the 
applicable  rate  per  MMBtu  multiplied 
by  the  actual  volumes  transported — as 
allowable  costs  in  computing  the 
transportation  allowance. 


Capacity  release  program.  We  also 
received  comments  on  the  capacity 
release  program.  One  Indian  tribal 
association  responded  that  they  agree 
with  permitting  allowances  for  those 
portions  of  both  demand  and 
commodity  charges  that  reflect  the  costs 
paid  for  gas  actually  shipped,  but  not 
permitting  allowances  for  the  potential 
business  costs  associated  with    . 
purchases  of  surplus  or  imused 
capacity. 

One  company  commenter  would 
support  including  capacity  release  gains 
and  losses  if  all  firm  demand  charges 
were  allowed.  Several  companies  stated 
that  there  are  no  gains  under  the 
capacity  release  program.  One  industry 
trade  association  and  two  companies 
recommend  rewriting  the  third  sentence 
under  firm  demand  charges  to  clearly 
state  that  any  gains  or  losses  from  the 
sale  of  luiused  firm  charges  are  not 
royalty  bearing.  These  commenters  also 
recommended  clarifying  the  fourth 
sentence  which  includes  the  term 
"other  reasons."  These  respondents 
suggest  using  the  term  "other  refunds" 
and  clarifying  the  sentence  to  state  that 
any  refunds  received  are  not  considered 
gross  i»oceeds  if  no  firm  demand  charge 
was  claimed  on  Form  MMS-2014, 
Report  of  Salm  and  Royalty  Remittance 
(Form  MMS-2014). 

Response.  We  do  not  consider  the 
gains  and  losses  associated  with  release 
of  firm  transportation  as  part  of  the 
actiial  cost  of  transporting  gas.  In 
§S  206.157(f)(1)  and  206.177(f)(1). 
lessees  with  firm  transportation  may 
only  claim  the  firm  demand  charge  per 
MMBtu  multiplied  by  actual  volumes 
transported,  regardless  of  whether  they 
release  part  or  all  of  their  reserved 
capacity.  If  a  lessee/shipper  acquires 
released  capacity  on  a  pipeline,  we 
allow  the  cost  of  buying  that  capacity  to 
the  extent  that  capacity  is  used.  The 
final  rule  provides  that  we  will  not 
participate  in  gains  or  losses  associated 
with  released  capacity. 

We  agree  that  the  third  sentence 
under  firm  demand  charges  should  be 
clarified  and  have  replaced  this 
sentence  in  the  final  rule  with  the 
following  sentence:  "The  lessee  also 
may  not  include  any  gains  associated 
with  releasing  firm  capacity." 

Pipeline  rate  adjustments.  The  last 
issue  under  firm  demand  is  pi]}eline 
rate  adjustments.  We  also  requested 
comments  on  how  to  simplify  reporting 
for  these  adjustments.  One  Indian  tribal 
association  agrees  that  any  allowances 
taken  that  are  later  rebated  are  royalty 
bearing.  However,  monitoring  will  be 
complicated  if  the  refund  or  rebate  is 
credited  against  future  charges. 


Foiu-  industry  trade  associations  and 
five  companies  responded  to  pipeline 
rate  adjustments.  Several  companies 
and  industry  trade  associations  believe 
that  the  proposal  is  unfair  because  it 
disallows  deductions  for  penalties  paid 
by  the  shipper  but  reqiures  lessees  to 
pay  their  share  of  penalty  monies 
refunded  to  other  pipeline  customers. 
However,  one  company  agreed  that 
penalty  refunds  and  rate  case  payments 
should  be  subject  to  royalty.  Individual 
companies  responded  that  rate  case 
refunds  don't  segregate  individual 
components  into  the  allowable/ 
nonallowable  items  as  defined  by  MMS. 
Therefore,  differentiating  disallovrad 
components  will  be  unduly  burdensome 
to  the-lessee.  Another  company  stated 
that  the  rule  implies  that  penalty 
refunds  are  refunded  to  the  party  who 
paid  the  penalty  which  may  not  he  the 


Most  companies  agree  that  monthly 
adjustments  would  be  unduly 
burdensome  and  that  MMS  should 
establish  a  distinct  transaction  code 
and/or  adjustment  reason  code  for 
pipeline  rate  ac^ustments.  Several 
companies  do  not  believe  that  a 
simplified  reporting  method  for  Indian 
leases  is  possible  because  of  major 
portion  requirements.  One  company 
suggested  that  lessees  be  allowed  to 
assess  a  "Royalty  Administration  Fee" 
to  ofEset  the  costs  associated  with 
tracking  all  the  exceptions  spelled  out 
in  this  rule. 

Response.  Pipelines  chaige  a  specific 
rate  for  transportation  services.  When 
FERC  later  requires  pipelines  to  adjust 
these  charges  through  a  pipeline  rate 
refund,  these  adjustments  reduce  the 
transportation  allowrance  already  taken 
by  the  lessee  on  the  Form  MMS-2014. 
We  considered  several  options  for 
simplifying  reporting,  but  concluded 
that  any  form  of  rolled-up  reporting 
would  prohibit  us  from  determining 
royalty  properly  for  both  Federal 
onshore  and  o&hore  and  Indian  lands. 
We  use  data  reported  on  Form  MMS- 
2014  from  both  Federal  and  Indian 
leases  to  calculate  major  portion  prices 
for  Indian  leases.  Rolling  up 
transportation  allowances  will  skew 
these  major  portion  calculations.  We 
also  use  Form  MMS-2014  data  to 
monitor  valuation  reporting  and  for 
setUement  negotiation  purposes. 
Therefore,  in  the  final  rule,  we  have  not 
modified  reporting  requirements  for 
pipeline  rate  adjustments.  To  reflect  the 
FERC-modified  transportation  charge, 
the  lessee  must  adjust  the  allowance  to 
accoiuit  for  the  refond  they  receive  by 
reducing  the  allowance  originally  taken. 
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Comments  on  §§ 206.t57(f)(2)  and 
206. 1 77(fX2)  Gas  supply  nalignment 
(GSR)  costs. 

One  State/Indian  association,  two 
States  and  one  tribe  oppose  MMS's 
position  that  gas  supply  realignment 
(GSR)  costs  are  transportation  costs. 
These  respondents  state  that  GSR  costs 
are  transitory  and  are  not  related  to  a 
pipeline's  transportation  costs.  Instead, 
these  costs  relate  only  to  money  paid  by 
pipelines  to  reform  or  terminate 
contracts.  They  believe  there  is  inherent 
inequity  in  industry's  position  that 
industry  is  not  required  to  pay  royalties 
an  contract  reformation  payments  but 
are  entitled  to  deduct  GSR  costs  when 
embedded  in  a  tariff. 

One  Indian  tribal  association 
questioned  why  we  allow  only  that 
portion  of  firm  demand  charges  actually 
used,  but  allow  recovery  of  GSR  costs 
paid  through  demand  charges.  They 
believe  this  negates  the  initial  objective 
of  limiting  firm  demand  to  charges  for 
actual  volumes  transported.  They  also 
believe  that  the  GSR  cost  "carties"  the 
royalty  owner  along  on  a  myriad  of 
business  decisions  by  pipelines  and 
producers  that  have  nothing  to  do  with 
actual  transportation  of  gas. 

One  State/Indian  association,  one 
State,  and  one  tribe  claim  that  our 
position  is  inconsistent  because  contract 
reformation  payments  are  both  royalty 
bearing  and  deductible.  These 
commenters  are  opposed  to  allowing 
GSR  costs  but  as  a  compromise,  suggest 
the  following  options: 

•  If  lessees  receive  contract 
settlement  money  and  agree  to  pay 
royalties  on  it.  we  could  allow  those 
lessees  to  deduct  GSR  costs; 

•  If  lessees  do  not  receive  contract 
settlement  money,  we  could  allow  those 
lessees  to  deduct  GSR  costs;  and 

•  If  all  lessees  are  required  to  pay 
royalties  on  contract  settlement  money, 
we  could  allow  CSR  costs  across  the 
board. 

One  State  commenter  believes  that 
allowing  GSR  costs  violates  the  gross 
proceeds  rule. 

All  industry  respondents  agree  that 
GSR  costs  should  be  deductible  and 
should  not  be  tied  to  royalty 
consequences  of  gas  contract 
settlements  or  the  outcome  of  any 
{lending  litigation.  Several  commentera 
state  that  GSR  costs  are  costs  of 
transporting  gas  charged  to  all  pipeline 
customers. 

Response.  GSR  costs  stemmed 
specifically  from  FERC's  regulatory 
actions  under  FERC  Order  636.  FERG  is 
mandated  to  recognize  prudently 
incurred  costs  in  establishing  just  and 
reasonable  rates  for  transportation.  We 
consider  these  costs  as  an  actual  cost  of 


transportation  under  the  existing 
regulations  and  will  allow  GSR  costs  as 
a  transportation  deduction  in 
§§206.157(fK2)and  206.177(0(2). 

Comxnents  on  §§206.157(fX3)  and 
206. 1 77(fX3)  Commodity  charges. 

One  Indian  tribal  association 
responded  to  this  issue,  stating  that  they 
do  not  share  MMS's  assumption  that 
demand  and  commodity  charges  permit 
pipelines  to  recover  only  their  fixed  and 
variable  costs.  The  association  claims 
that  profit  margins  are  built  into  both 
these  components  as  return  on  equity. 

We  received  no  comments  from 
industry  on  this  issue. 

Response.  The  actual  volumes 
transported  on  a  firm  transportation 
contract  are  charged  a  firm 
transportation  commodity  charge  in 
addition  to  the  reservation  fee.  All 
intemiptible  transportation  rates  are 
billed  at  commodity  chaiges  only.  These 
commodity  charges  represent  the 
pipeline's  transportation-related 
variable  costs.  These  are  actual  costs, 
incurred  by  lessees  for  transporting  gas. 
and  we  will  specifically  allow  the 
commodity  charge  as  a  deduction  in  the 
final  rule.  We  recognize  that  valuation 
implications  result  from  a  lessee's 
choice  of  securing  firm  veraus 
intemiptible  services.  If  the  gas  sales 
transaction  is  not  arm's-length,  the 
lessee  would  apply  the  comparability 
criteria  in  §§  206.152.  206:153.  206.172, 
and  206.173  and  compare  values  of  gas 
transported  under  the  same 
transportation  arrangement — firm  to 
firm  and  intemiptible  to  intemiptible. 
In  §§206.157(0(3)  and  206.177(0(3).  we 
allow  the  commodity  charges  paid  to 
pipelines  as  allowable  costs  in 
computing  the  transportation  allowance. 

Comments  on  §S206.157(fX4)  and 
206. 1 77(f)(4)  Wheeling  costs. 

One  Indian  tribal  association  stated 
that  wheeling  is  an  incidental  cost 
associated  with  shunting,  gas  to  a  siding 
then  back  into  the  transportation 
system.  This  respondent  believes  that 
these  costs  should  be  treated  like 
banking/ parking  fees  and  be  disallowed. 
However,  they  stated  that  if  we  allow 
wheeling,  those  costs  should  be  limited 
to  actual  reasonable  costs. 

We  received  no  comments  from 
industry  on  this  issue. 

Response.  Wheeling  is  a  physical 
transfer  of  gas  from  one  pipeline 
through  the  hub  to  either  the  same  or 
another  pi[>eline.  This  service  is  directiy 
related  to  transportation.  We  allow  the 
costs  of  wheeling  as  a  transportation 
deduction  in  §§206.157(0(4)  and 
206.177(0(4)  of  the  final  rule. 

Comments  on  SS  206.157(f)(5)  and  (6) 
and  206. 1 77lf)(5)  and  (6)  Gas  Research 


Institute  (GRI)fees  and  Annual  Charge 
Adjustment  (ACA)fees. 

Two  tribes,  one  Indian  tribal 
association,  and  two  State/Indian 
associations  oppose  allowing  Gas 
Research  Institute  (GRI)/ Annual  Charge 
Adjustment  (ACA)  fees.  All  respondents 
believe  that  these  fees  are  not 
transportation-related  costs. 

We  received  no  specific  comments 
from  industry. 

Response.  FERC  requires  member 
pipelines  of  GRI  to  charge  customers  a 
fee  for  funding  GRI  programs.  The  GRI 
conducts  research,  development  and 
commercialization  programs  on  natural 
gas  related  topics  for  the  benefit  of  the 
U.S.  gas  industry  and  gas  customers. 
FERC  allows  pipelines  to  charge 
customers  an  ACA  fee.  This  fee  allows 
a  pipeline  to  recover  its  allocated  share 
of  FERC's  operating  expenses.  Because 
such  fees  are  required  transportation 
charges,  we  will  allow  GRI  and  ACA 
fees  undm-  §§  206.157(0(5)  and  (6),  and 
206.177(0(5)  and  (6)  of  the  final  rule. 
However,  MMS  is  aware  that  GRI 
funding  may  become  completely 
voluntary.  Therefore,  we  will  allow  GRI 
fees  only  as  long  as  they  are  mandatory 
fees  in  FERC-approved  tarifiis. 

Comments  on  §§206.157(fX7)and 
206.177(f)(7)  Payments  (either 
volumetric  or  in  value)  for  actual  or 
theoretical  losses. 

One  Indian  tribal  association,  one 
State/Indian  association,  one  State,  and 
one  tribe  believe  that  actual  or 
theoretical  losses  are  nondeductible 
costs  and  should  not  be  allowed  even  if 
they  appear  in  a  tariff. 

Four  companies  and  three  industry 
trade  associations  agree  that  actual  or 
theoretical  losses  should  be  allowed  as 
a  deduction  in  arm's-length  contracts 
and  non-arm's- length  transportation 
contracts  if  a  FERC  or  State  regulatory 
agency-approved  tariff  includes  these 
costs.  However,  they  believe  that  MMS's 
position  on  non-arm's-length  situations 
where  no  tariff  exists  is  a  discriminatory 
treatment  of  non-arm's-length 
transportation  situations.  These 
respondents  believe  that  actual  and 
theoretical  losses  should  be  allowed  in 
ail  cases. 

In  addition  to  comments  on  actual  or 
theoretical  losses,  five  industry 
respondents  commented  that  MMS 
should  clarify  that  gas  supply  to  the 
transporter  for  fuel  (whether  provided 
in  kind  or  cash  reimbursement)  will  be 
an  allowable  transportation  cost. 

Response.  We  aliow  the  cost  of  fuel  as 
a  deduction  when  it  is  used  for  gas 
transportation.  This  policy  has  not 
changed  under  this  mle.  We  will 
continue  to  allow  payments  (either 
volumetric  or  in  value)  for  actual  or 


'\ 
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theoretical  losses  for  arm's-length 
•transportation  arrangements  and  for 
non-arm's-length  transportation 
arrangements  if  based  on  a  FERC  or 
State-regulatory  approved  tariff. 
However,  we  clarified  the  wording  in 
the  new  §§  206.157(0(7)  and 
206.177(0(7).  There  is  no  substantive 
change  from  the  existing  rules. 

Comments  on  §§  206.157(fX8)  and 
206. 1 77(f)(8)  Temporary  storage 
services. 

One  Indian  tribal  association  agreed 
that  MMS  should  not  allow  storage  fees 
as  a  deduction.  They  believe  that  MMS 
should  treat  temporary  or  short-term 
storage  fees  (conunonly  known  as 
banking  and  parking  fees)  as  well  as 
wheeling  costs  as  nonallowable  costs 
that  are  incidental  to  marketing.  The 
Indian  tribal  association  believes  that 
MMS  makes  an  exception  to  the  gross 
proceeds  rule  regarding  long-term 
storage.  This  Indian  tribal  association 
also  believes  that  if  a  lessee  stores  gas 
for  later  sale,  the  lessee  should  pay  an 
estimated  royalty  and  pay  additional 
royalties  due  when  production  is 
actually  sold. 

Three  industry  trade  associations  and 
four  companies  disagree  with  MMS's 
position  that  banking  and  parking  are 
storage  fees  and  not  deductible.  They 
state  that  these  fees  are  part  of  the 
transportation  process  similar  to 
wheeling,  and  we  should  allow  these 
fees  as  a  deduction.  Most  respondents 
state  that  banking  and  parking  are 
necessary  services  to  ensure  balancing 
at  market  centers  and  hubs.  These 
commenters  state  that  we  have  no 
justification  to  disallow  these  fees, 
especially  if  the  lessee  is  charged  these 
fiaes  in  the  same  month  as  a  sale. 
Response.  After  reviewing  the 
comments,  we  agree  that  temporary 
storage  costs  are  different  than  long- 
term  storage.  Banking  and  parking  are 
short-term  storage  services  that  give 
pipelines  and  shippen  flexibility  to 
avoid  penalties  related  to  imbalances. 
We  agree  with  industry,  and  we  will 
change  the  final  rule  by  adding  new 
sections  206.157(0(8)  and  206.177(0(8) 
tided  "Temporary  storage  services." 
These  sections  will  allow  shori-term 
storage  services  as  a  transportation 
deduction  but  will  retain  the  sections 
206.157(g)(1)  and  206.177(g)(1) 
disallowing  long-term  storage.  We 
define  short-term  storage  as  temporary 
storage  occurring  at  a  hub  or  market 
center  for  a  duration  of  30  days  or  less. 

Comments  on  §§  206.157(f)(9)  and 
206. 1 77(fX9)  Supplemental  costs  for 
compression,  dehydration,  and 
treatment  of  gas. 

One  Indian  tribal  association,  one 
State/Indian  associationrone  tribe,  and 


one  State  believe.these  costs  are  part  of 
the  lessee's  duty  to  place  production  in 
marketable  condition  at  no  cost  to  the 
lessor.  They  assert  that  they  are  not 
allowable  no  matter  where  they  occur  in 
the  transportation  process.  They  further 
maintain  that  this  provision  invites 
dispute  and  litigation  over  what  is 
"typical"  or  "unusual."  One  Indian/ 
State  association  commented  that  the 
economic  rationale  for  permitting 
transportation  allowances  is  that 
economic  value  is  added  by  trans{{oiting 
production  away  from  the  lease.  That 
transportation  cost  is  then  deducted 
from  the  enhanced  value  to  determine 
value  at  the  lease.  There  is  no  indication 
that  value  is  added  by  "supplemental 
services."  Therefore,  these  costs  should 
not  be  allowed. 

Most  of  the  industry  conunentos 
oppose  the  use  of  the  word 
"supplemental"  and  recommend  that  it 
be  replaced  with  the  word  "other." 
These  commenters  stated  that  these 
services  are  an  int^ral  part  of  the 
transportation  process  and  not  an 
activity  to  put  gas  in  marketable 
condition.  They  believe  that  once  gas  is 
in  marketable  condition,  all  subsequent 
services  should  be  deductible.  Several 
commenters  state  that  compression, 
dehydration,  and  treatment  of  gas  are 
not  supplemental  to  transportation,  they 
are  an  integral  part  of  the  transportation 
process. 

A  few  industry  trade  associations  and 
companies  maintain  that  gas  entering 
mainline  pipelines  is  already  in 
marketable  condition,  and  we  should 
allow  deduction  of  all  these  costs.  One 
company  suggested  that  we  look  at  the 
intent  of  the  services;  are  these  costs  to 
place  gas  in  marketable  condition  or  for 
transportation?  This  company  stated 
that  gas  may  be  acceptable  to  the 
transporter  without  compression, 
however,  compression  is  necessary  to 
offset  line  pressure  in  order  to  maintain 
deliverability  and  effectively  manage 
reservoirs.  They  assert  that  this 
indicates  that  costs  are  due  to 
transportation,  not  marketing  restraints. 
Response.  The  supplemented  services 
indicated  in  the  rule  are  not  costs  for 
placing  gas  in  marketable  condition.  It 
is  clear  that  Federal  and  Indian  lessees 
must  put  production  in  marketable 
condition  at  no  cost  to  the  lessor.  The 
costs  addressed  in  the  rule  are  costs  that 
may  occur  in  unusual  circumstances 
whne  the  pipeline  performs  additional 
compression,  dehydration,  or  other 
treatment  of  gas  for  transportation 
purposes.  These  costs  exceed  the 
services  necessary  to  place  production 
in  marketable  condition.  We  allow 
charges  for  these  supplemental  services 
as  a  deduction  in  the  final  rule  by 


-renumbering  sections  206.157(f)(9)  and 
206.177(0(9). 

Comments  on  §§  206.1 57(gXl)  and 
206.177(gXl)  Fees  or  costs  incurred  for 
storage. 

See  comments  under  §§  206.157(fK8) 
and  206. 1 77(0(8)  above  for  detailed 
discussion  on  short  duration  storage 
fees. 

Response.  The  r^ulation  at  30  CFR 
§  202.150  (1996),  the  language  of  Uie 
various  mineral  leasing  statutes,  and 
terms  of  Federal  leases  require  that 
royalty  be  a  percentage  of  the  amount  or 
value  of  the  production  removed  or  sold 
from  the  lease.  We  consider  gas 
removed  from  a  Fedraal  or  Indian  lease 
and  stored  at  a  location  off  the  lease  for 
future  sale  subject  to  royalty  at  the  time 
of  removal  from  the  lease.  The  final  rule 
is  consistent  by  not  allowing  any  costs 
inciured  for  storing  production  in  a 
storage  fecility,  whedier  on  or  off  the 
lease,  for  a  duration  of  greater  than  30 
days. 

Comments  on  §§206.157(gX2)  and 
206. 1 77(g)(2)  Aggregator/marketer  fees. 

The  State  and  Indian  commentera 
support  MMS's  position  of  not  allowing 
aggregator/marketer  fees  as  a 
transportation  deduction.  They  believe 
that  aggregator/marketer  fees  are  not 
transportation  costs  and  should  be 
disallowed. 

Four  industry  trade  associations  and 
three  company  respondents  objected  to 
disallowing  aggregator/marketer  fees 
from  the  transportation  deduction. 
These  respondents  believe  that  lessees 
have  no  duty  to  market  production 
downstream  of  the  lease  and  no 
obligation  to  do  so  free  of  charge  after 
production  is  placed  in  maticetable 
condition.  Industry  believes  that 
aggregating  production  results  in 
enhanced  value.  Because  MMS  benefits 
from  this  enhanced  value,  industry 
believes  that  we  should  also  share  in 
these  costs. 

One  industry  trade  association  stated 
that  den3ring  aggregator/marketer  fees 
will  adversely  affect  independents 
because  they  do  not  have  the  ability  to 
aggregate  large  volumes  of  production 
and,  therefore,  receive  an  enhanced 
value  for  gas. 

Response.  Aggregator/marketer  fees 
are  fees  a  producer  pays  to  another 
person  or  company  including  its 
affiliates  to  market  its  gas.  As  previously 
discussed,  the  implied  covenant  to 
market  the  production  is  the  lessee's 
obligation  and  the  lessor  does  not  share 
in  marketing  costs.  The  final  rule  in 
sections  206.157(g)(2)  and  206.177(g)(2) 
reflects  this  principle  by  not  allowii^ 
aggregator/marketer  fees  as  a 
transportation  deduction. 
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Comments  on  §§206.1S7(gX3Xi}-(iy) 
and  206. 1 77(gX3XiHiv)  Penalties  the 
lessee  incurs  as  shipper. 

One  Indian  tribal  association  and  one 
State  agree  that  penalties  for  cash-out, 
scheduling,  imbalance,  and  curtailment 
or  oi>erational  flow  orders  should  be 
home  by  the  lessee.  They  believe  that 
these  penalties  are  not  associated  with 
reasonable  actual  costs  of 
transportation.  The  State  commenter 
believes  that  the  lessee  should  bear  any 
uiuecoufwd  losses  incurred  by  their 
oiwn  marketing  mistakes. 

Two  industry  trade  associations  and 
three  companies  responded  to  the 
penalty  provision.  They  agree  that, 
within  reasonable  tolerances,  costs  due 
to  negUasnce  or  mismanagement  by  the 
lessee  aoould  not  be  borne  by  the  lessor. 
However.  MMS  should  not  disallow 
costs  based  on  an  assumption  of  breach 
of  duty  to  maricet  Instead,  MMS  should 
review  penalties  on  a  case  by-case  basis 
to  determine  if  they  were  unavoidable. 
These  respondents  believe  that  if 

Gnalties  are  unavoidable,  they  should 
deductible. 

One  company  believes  that  MMS 
should  share  in  all  imbalance  cash-out 
penalties  regardless  of  whether  a 
portion  of  the  imbalance  exceeds  the 
pipeline  tolerance  level.  This  company 
believes  that  this  proposal  is  contrary  to 
MMS's  acceptance  of  arm's-length 
contract  sales  as  the  basis  for  royalty 
value.  They  claim  that  imbalances  ate 
inevitable. 

Response.  We  recognize  that  some 
imbalances  occur.  In  cash-out 
situations,  we  will  allow  lessees  within 
tolerance  to  determine  value  using  that 
pipeline's  specified  rate.  However,  cash- 
out  imbalances  outside  the  tolerance 
and  scheduling,  imbalance,  and 
operational  penalties  are  costs  incurred 
as  a  result  of  the  lessee  breaching  its 
duty  to  market  the  production  to  th« 
mutual  benefit  of  the  lessee  and  the 
lessor.  These  costs  are  marketing 
expenses  the  lessee  must  bear  because 
there  are  a  variety  of  mitigating  device^ 
available  to  help  the  lessee  balance 
production  and  nominations.  These 
devices  include: 

•  Swapping  or  transferring 
imbalances; 

•  Establishing  debit/credit  accounts: 

•  Using  electronic  bulletin  boards  to 
adjust  for  variations  between  deliveries 
and  nominations; 

•  Using  swing  supply  and  flexible 
receipt  point  authority; 

•  Entering  into  predetermined 
allocadon  agreements;  or 

•  Insisting  upstream  operators  enter 
into  operational  balancing  agreements 
with  downstream  transporters. 


In  the  final  rule,  we  disallow  as  a 
transportation  deduction: 

•  Over-delivery  cash-out  psnalties 
(§§206.157(BK3Hi)  and  206.177(g)(3)(i)): 

•  Scheduluig  penalties 
(§$206.157(g)(3)(ii)and 

206.1 77(g)(3Mii)): 

•  Imbalance  penalties 
($§206.157(g)(3Hiii)and 
206.177(g)(3MUi));  and 

•  Operational  penalties 
(8§206.157(g)(3)(iv)and 
206.177(g)(3)(iv)). 

Comments  on  §§206.1 57(g)(4)  and 
206. 1 77(gX4)    Intra-hub  transfer fiam. 

We  received  no  comments  from  any 
Indian  tribes  or  associations  or  States 
regarding  intra-hub  transfer  fees. 

Four  industry  trade  associations  and 
three  companies  offered  the  following 
responses.  Several  industry  respondents 
stated  that  these  fses  track  the 
ownership  of  the  gas  through  the 
pipeline  and  MMS  should  consider 
these  fees  as  part  of  the  transportation 
cost.  One  industry  trade  association 
stated  that  if  these  fees  are  not 
deductible  because  it  is  the  duty  of  the 
lessee  to  perfonn  these  services  at  no 
cost  to  the  lessor,  then  MMS  is  implying 
that  the  small  producer  that  doesn't 
provide  this  service  is  brsaching  its 
duty.  Most  industry  commenters  believe 
MMS  should  allow  these  fees  because 
they  are  essential  to  efficient 
management  of  transportation  and  ate 
necessary  to  transport  gas  through  a 
hub.  These  commenters  state  that 
disallowing  intra-hub  transfer  fees 
unjustly  punishes  aggressive  marketers 
seeking  to  get  the  highest  price. 

Response.  Intra-hub  transfer  fees  are 
admixiistrative  costs  and  not  actual  costs 
of  gas  transportation.  We  disallow  these 
fees  as  part  of  the  transportation 
allowance  in  §§  206.157(g)(4)  and 
206.177(g)(4). 

CommenU  on  §§  206  1 57(g)(5)  and 
206. 1 77(gX5)    Other  nonallowable 
costs. 

One  Indian  tribal  association 
emphatically  agrees  that  marketing  costs 
are  solely  the  province  and  duty  of  the 
producer.  They  stated  that  no 
deductions  against  royalties  should  be 
permitted  for  marketing  costs.  One 
State/Indian  association,  one  tribe,  and 
one  State  particularly  support  MMS's 
proposal  on  other  nonallowable  costs. 

Iwo  industry  trade  associations  and 
four  companies  responded  to  this  issue. 
All  respondents  believe  that  these  costs, 
previously  bundled  prior  to  FERC  Order 
636.  should  be  allowed.  Several 
respondents  claim  that  all  these  charges 
were  allowable  transportation  costs  for 
decades  and,  while  it  may  now  be  easier 
for  us  to  examine  pipeline  tarifb,  we 
always  had  the  ability  to  do  so.  These 


respondents  Jielieve  that  disallowing 
such  costs  creates  a  new  obligation. 
Several  industry  commenters  claim  that 
MMS's  concern  about  lessees  relabelling 
or  restructuring  nondeductible  costs  as 
transportation  costs  is  unfounded  and 
unfisir.  Most  commenters  believe  that 
this  section  will  make  it  difficult  for  the 
lessee  to  determine  which  costs  are 
allowable  and  nonallowable  and 
prevents  a  fair  examination  of  a 
particular  fee's  acceptance  as  a 
transportation  expense. 

Response.  MMS  has  never  alloMred 
marketing  costs  as  deductions  from 
royalty  value  and  maintains  this 
position  in  the  final  rule.  The  fact  that 
these  costs  were  embedded  in  a  bimdled 
charge  does  not  mean  that  we  allow 
such  chaigea.  In  the  FERC  Order  636 
environment,  component  costs 
previously  aggregated  are  now 
separately  identified  in  transportation 
contracts.  Some  of  these  component 
costs  are  clearly  costs  of  marketing  and 
we  continue  to  consider  these  as 
nonallowable  costs  under 
§§  206.157(g)(5]  and  206.177(g)(S)  as  we 
have  always  done. 

m.  Other  Matters 

Retroactive  Effective  Date 

Six  companies  and  six  industry  trade 
associations  strongly  disagree  with  the 
retroactive  effisctive  date  of  May  18, 
1902.  Industry  believes  that  the  rule  is 
not  merely  a  clarification  but  rather  a 
substantive  rule  that  creates  a  whole 
new  duty  to  market.  They  state  that 
without  this  rule  we  have  no  clear 
authority  to  collect  royalties  on  several 
of  the  issues  under  this  rule  and  that  it 
is  a  radical  departiue  from  MMS's  past 
practice  and  standards. 

Industry  maintains  that  we  cannot 
legally  apply  the  rule  retroactively  for 
the  following  reasons: 

•  We  have  not  been  delegated 
authority  to  retroactively  apply  rules; 

•  Retroactivity  is  against  the 
Administrative  Procedures  Act, 

•  It  is  unlawful; 

•  Retroactivity  is  against  MMS's 
policy  of  prospective  rulemaking  only; 
and 

•  We  are  barred  from  action  without 
specific  Congressional  authority. 

Finally,  industry  believes  that  they 
should  not  be  penalized  for  MMS's  4- 
year  lack  of  instruction  and  that 
retroactivity  will  be  an  excessive 
administrative  burden.  In  addition, 
indiutry  claims  that  data  may  not  exist 
for  prior  periods  or  cannot  be  recreated 
and  that  retroactivity  will  require 
lessees  to  go  to  the  bumertip  to  chase 
charges  such  as  intra-hub  title  transfer 
fees  and  aggregator/marketer  fees. 
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Response.  Based  on  advice  provided 
by  the  Department  of  the  Interior's 
Office  of  the  Solicitor,  we  have 
determined  that  MMS  does  not  have 
express  statutory  authority  to 
implement  a  retroactive  effective  date 
for  this  rule.  However,  we  disagree  that 
this  is  a  substantive  rule  that  changes  or 
increases  our  existing  authority  and 
policies.  This  rule  merely  clarifies  and 
codifies  long  standing  K^S  policies  in 
terms  of  the  revised  FERC  vernacular. 
Therefore,  MMS  is  making  this  final 
rule  effective  February  1, 1998. 

Indian  Leases 

One  tribe  and  one  Indian  tribal 
association  strongly  recommend  that 
separate  transportation  regulations 
should  be  adopted  for  Indian  teases. 
Because  Federal  and  Indicm  lease  terms 
differ,  these  commenters  believe  that 
while  excessive  transportation 
deductions  may  be  allowed  for  Federal 
leases,  such  deductions  should  not  be 
allowed  for  Indian  leases.  They  stated 
that  this  propostd  does  not  recognize  the 
narrower  permissibility  of  deductions 
under  Indian  lease  terms  and  that  we 
should  recognize  the  propriety  of 
treating  tribal  leases  different  from 
Federal  leases.  In  addition,  one  Indian 
tribal  association  stated  that  the 
Secretary's  trust  responsibility  and  duty 
to  maximize  revenues  to  Indian  mineral 
owners  compel  us  to  protect  Indian 
royalties  from  being  subjected  to 
transportation  allowances  that  are  not 
contemplated  in  the  lease. 

We  received  no  specific  comments 
from  industry  respondents  on  the 
subject  of  separate  regulations  for  Indian 
gas. 

Response.  Although  we  recentiy 
separated  existing  valuation  and 
transportation  regulations  into 
individual  sections  for  Federal  and 
Indian  leases,  the  principles  used  to 
determine  both  value  and  transportation 
were  not  changed.  This  rule  is  written 
to  insert  pertinent  individual 
paragraphs  into  the  separate  sections  for 
Federal  and  Indian  leases.  We  will  not 
publish  a  separate  rule  for  Indian  leases. 
U  we  finalize  new  regulations  for  gas 
valuation  on  Indian  leases,  this 
rulemaking  may  be  superseded  for 
Indian  lands. 

IV.  Procedural  Matters 

The  Regulatory  Flexibility  Act 

The  Oepartment  certifies  that  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 
Approximately  2,600  entities  pay 
royalties  to  MMS  on  production  from 


Federal  and  Indian  lands  and  the 
majority  of  these  entities  are  small 
businesses  because  they  employ  500  or 
less  employees.  However,  this  rule  will 
not  significanUy  impact  these  small 
businesses  because  this  rule  does  not 
add  any  reporting  or  valuation 
requirements.  Likewise,  this  regulation 
will  not  significantiy  or  uniquely  affect 
small  governments  because  the  rule  will 
not  change  the  valuation  principles 
embodied  in  existing  regulations.  The 
sole  purpose  of  this  rule  is  to  clarify 
which  costs  are  allowable  transportation 
deductions  or  nonallowable  marketing 
costs. 

Executive  Order  12630 

The  Department  certifies  that  the  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  there  is  no  need  to  prepare 
^a  Takings  Implication  Assessment  under 
Executive  Order  12630,  "Governmental 
Actions  and  Interfierence  with 
Constitutionally  Protected  Property 
Rights." 

Executive  Order  12666 

This  rule  has  been  reviewed  imder 
Executive  Order  12866  and  is  not  a 
significant  regulatory  action.  MMS 
estimates  that  this  rule  may  result  in  a 
maximum  of  $3.37  million  in  additional 
royalties  collected  annually.  However, 
this  maximum  revenue  impact  is  based 
on  the  assumption  that  all  tariffs  for  all 
Federal  and  Indian  leases  contained  a 
nonallowable  deduction  of  $0.01/ 
MMBtu  for  a  fee  such  as  a  intra-hub 
transfer  fee. 

Executive  Order  12988 

The  Oepartment  has  certified  to  OMB 
that  this  regulation  meets  the  applicable 
standards  provided  in  Section  3(a)  and 
3(bK2)ofE.O.  12988. 

Unfunded  Mandates  Reform  Act  of  1995 

The  Department  of  the  Interior  has 
determined  and  certifies  according  to 
the  Unfunded  Mandates  Reform  Act.  2 
U.S.C.  1502  et  seq.,  that  this  rule  will 
not  impose  a  cost  of  $100  million  or 
more  in  any  given  year  on  local,  tribal. 
State  govenunents,  or  the  private  sector. 
A  mandate  is  a  legal,  statutory,  or 
regulatory  provision  that  imposes  an      '^ 
enforceable  duty.  A  mandate  does  not 
include  duties  arising  from  participation 
in  a  voluntary  Federal  program.  MMS 
funds  audits  performed  by  State  and 
Indian  auditors  under  voluntary 
cooperative  agreements.  Since 
participation  in  these  cooperative- 
agreements  is  voluntary  and  this  rule 
will  not  require  additional  monies  to 
perform  audits  of  FERC-approved  tarifCs, 


no  Federal  mandates  will  be  imposed  on 
State,  local,  or  tribal  governments. 

Paperwork  Reduction  Act 

This  rule  has  been  examined  under 
the  Paperwork  Reduction  Act  of  1995 
and  has  been  found  to  contain  no  new 
reporting  or  information  collection 
requirements. 

National  Environmental  Policy  Act  of 
1969 

We  have  determined  that  this 
rulemaking  is  not  a  major  Federal 
Action  significantiy  affecting  the  quality 
of  the  human  environment,  and  a 
detailed  statement  under  section 
102(2)(C)  of  die  National  Environmental 
Policy  Act  of  1969  (42  U.S.C. 
4332(2)(C))  is  not  required. 

List  of  Subjects  in  30  CFR  206 

Coal,  Continental  Shelf.  Geothennal 
energy,  Government  contracts,  Indian 
lands.  Mineral  royalties,  Natural  gas, 
Petroleum,  Public  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  3, 1997. 
Bob  Armstrong. 

Assistant  Secretary— Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble,  MMS  amends  30  CFR  part 
206  as  follows: 

PART  206->PROOUCT  VALUATION 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Anthorttjr:  5  U.S.C.  301  et  seq.:  25  U.S.C 
396  et  seq..  396a  et  seq.,  2101  et  seq.;  30 
U.S.C  181  et  seq..  351  et  seq.,  1001  et  seq.. 
1701  et  seq.;  31  U.S.C.  9701;  43  U.S.C  1301 
et  seq.,  1331  et  seq..  and  1801  et  seq. 

SubfMTt  D-^aderal  Qm 

2.  Section  206.152  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(l)(i)  and  adding  a  new  paragraph 
(b)(l)(iv)  to  read  as  follows: 

1206.152    Valuation 


(b)(l)(i)  The  value  of  gas  sold  under 
an  arm's-length  contract  is  the  gross 
proceeds  accruing  to  the  lessee  except 
as  provided  in  paragraphs  (b)(l)(ii],  (iii), 
and  (iv)  of  this  section.  *  •  • 
•        •        •        *        * 

(iv)  How  to  value  over-delivered 
volumes  under  a  cash-out  program.  This 
paragraph  applies  to  situations  where  a 
pipeline  purchases  gas  from  a  lessee 
according  to  a  cash-out  program  under 
a  transportation  contract.  For  all  over- 
delivered  volumes,  the  royalty  value  is 
the  price  the  pipeline  is  required  to  pay 
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for  volumes  within  the  tolorances  for 
over-delivery  specified  in  the 
transportation  contract.  Use  the  same 
value  for  volumes  that  exceed  the  over- 
delivery  tolerances  even  if  those 
volimies  are  subject  to  a  lower  price 
under  the  transportation  contract 
However,  if  MMS  determines  that  the 
price  specified  in  the  transportation 
contract  for  over-delivered  volumes  is 
unreasonably  low,  the  lessee  miut  value 
all  over-delivered  volumes  under 
paragraph  (cX2)  or  (cK3)  of  this  section. 

5.  Section  206.153.  paragraph  (i)  is 
revised  to  read  as  follows: 


|2(Mw1Sa    V< 


(i)  The  leasee  must  place  gas  in 
marketable  condition  and  market  the  gas 
for  the  mutiial  benefit  of  the  lessee  and 
the  lessor  at  no  cost  to  the  Federal 
Government.  Where  the  value 
established  under  this  section  is 
determined  by  a  lessee's  gross  proceeds, 
that  value  will  be  increased  to  the  extent 
that  the  gross  proceeds  have  been 
reduced  because  the  purchaser,  or  any 
other  person,  is  providing  certain 
services  the  cost  of  which  ordinarily  is 
the  responsibility  of  the  lessee  to  place 
the  gas  in  marketable  condition  or  to 
market  the  gas. 

4.  Section  206.153  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(l)(i)  and  adding  a  new  paragraph 
(bHlMiv)  to  reed  as  follows: 

1206.183    Vateiallon 


(b)(l)(i)  The  value  of  residue  gas  or 
any  gas  plant  product  sold  under  an 
arm's-length  contract  is  the  gross 
proceeds  accruing  to  the  lessee,  except 
as  provided  in  paragraphs  (b)(l)(ii),  (ill), 
and  (iv)  of  this  section.  *  *  * 

(iv)  How  to  value  over-delivered 
volumes  under  a  cash-out  program.  This 
paragraph  applies  to  situations  where  a 
pipeline  purchases  gas  from  a  lessee 
according  to  a  cash-out  program  under 
a  transportation  contract.  For  all  over- 
delivered  volumes,  the  royalty  value  is 
the  price  the  pipeline  is  required  to  pay 
for  volumes  within  the  tolerances  for 
over-delivery  specified  in  the 
transportation  contract.  Use  the  same 
value  for  volumes  that  exceed  the  over- 
delivery  tolerances  even  if  those 
volumes  are  subject  to  a  lower  price 
under  the  transportation  contract. 
However,  if  MMS  determines  that  the 
price  specified  in  the  transportation 
contract  for  over-delivered  volumes  is 


unreasonably  low,  the  lessee  must  value 
all  over-delivered  volumes  under 
paragraph  (cX2)  or  (cX3)  of  this  section. 

5.  Section  206.153,  paragraph  (i),  is 
revised  to  read  as  follows: 

f  106.163    Vakaaon 


(i)  The  lessee  must  place  residue  gas 
and  gas  plant  products  in  marketable 
condition  and  market  the  residue  gas 
and  gas  plant  products  for  the  mutual 
benefit  of  the  lessee  and  the  lessor  at  no 
cost  to  the  Federal  Government  Where 
the  value  established  under  this  section 
is  determined  by  a  lessee's  gross 
proceeds,  that  value  will  be  increased  to 
the  extent  that  the  gross  proceeds  have 
been  reduced  because  the  purchaser,  or 
any  other  person,  is  providing  certain 
seMces  the  cost  of  which  ordinarily  is 
the  responsibility  of  the  lessee  to  place    , 
the  residue  gas  or  gas  plant  products  in 
marketable  condition  or  to  market  the 
residue  gas  and  gas  plant  products. 
•        ■        •        •        • 

6.  In  §  206.157,  paragraph  (f)  is 
removed:  paragraph  (g)  is  redesignated 
as  paragraph  (h)  and  revised;  and  new 
peiagraphs  (f)  and  (g)  are  added  to  read 
as  follows: 


0206.197    Daisniiineliofi  of 


(f)  Allowable  costs  iit  determining 
transportation  allowances.  Lessees  may 
include,  but  are  not  limited  to,  the 
following  costs  in  determining  the 
arm's-length  transportation  allowance 
under  paragraph  (a)  of  this  section  or 
the  non-arm's- length  transportation 
allowance  under  paragraph  (b)  of  this 
section: 

(1)  Firm  demand  charges  paid  to 
pipelines.  You  must  limit  the  allowable 
coats  for  the  firm  demand  charges  to  the 
applicable  rate  per  MMBtu  multiplied 
by  the  actual  volumes  transported.  You 
may  not  include  any  losses  incurred  for 
previously  purchased  but  unused  firm 
capacity.  You  also  may  not  include  any 
gains  associated  with  releasing  firm 
capacity.  If  you  receive  a  [>ayment  or 
credit  from  the  pipeline  for  penalty 
refunds,  rate  case  refunds,  or  other 
reasons,  you  must  reduce  the  firm 
demand  charge  claimed  on  the  Form 
MMS-2014.  You  must  modify  the  Form 
MMS-2014  by  the  amoiut  received  or 
credited  for  the  affected  reporting 
period: 

(2)  Gas  supply  realignment  (GSR) 
costs.  The  GSR  costs  result  from  a 
pipeline  reforming  or  terminating 
supply  contracts  with  producen  to 
implement  the  restructuring 


requiremenU  of  FERC  Orders  in  18  CTK 
part  264; 

(3)  Commodity  charges.  The 
commodity  charge  allows  the  pipeline 
to  recover  the  costs  of  providing  service; 

(4)  Wheeling  costs.  Hub  operators 
charge  a  wheeling  cost  for  transporting 
gas  from  one  pipeline  to  either  the  same 
or  another  pipeline  throu^  a  market 
center  or  hub.  A  hub  is  a  connected 
manifold  of  pipelines  through  which  a 
series  of  incoming  pipelines  are 
interconnected  to  a  series  of  outgoing 
pipelines; 

(5)  Gas  Research  Institute  (GRI)feet. 
The  CRI  conducts  research, 
development,  and  commercialization 
programs  on  natural  gas  related  topics 
for  the  benefit  of  the  U.S.  gas  industry 
and  gas  customers.  GRl  fiaes  are 
allowable  provided  such  fees  are 
mandatory  in  F'ERC-approved  tarifEs; 

(6)  Annual  Charge  Adjustment  (ACA) 
fees.  FERC  charges  these  fees  to 
pipelines  to  pay  for  its  operating 
expenses: 

(7)  Payments  (either  volumetric  or  in 
value)  for  actual  or  theoretical  losses. 
This  paragraph  does  not  apply  to  non- 
arm's-length  transportation 
arrangements  unless  the  transportation 
allowance  is  based  on  a  FERC  or  State 
regulatory-approved  tariff; 

(8)  Temporary  storage  services.  This 
includes  short  duration  storage  services 
offered  by  market  centers  or  hubs 
(commonly  referred  to  as  "parking"  or 
"banking"),  or  other  temporary  storage 
services  provided  by  pipeline 
transporters,  whether  actual  or  provided 
as  a  matter  of  accounting.  Temporary 
storage  is  limited  to  30  days  or  less;  and 

(0)  Supplemental  costs  for 
compression,  dehydration,  and 
treatment  of  gas.  MMS  allows  these 
Costs  only  if  such  services  are  required 
for  transportation  and  exceed  the 
services  necessary  to  place  production 
into  marketable  condition  required 
under  §§  206.152(i)  and  206.1$3(i)  of 
this  part 

(g)  Nonallowable  costs  in  determining 
transportation  allowances.  Lessees  may 
not  include  the  following  costs  in 
determining  the  arm's-length 
transportation  allowance  under 
paragraph  (a)  of  this  section  or  the  non- 
arm's-length  transportation  allowance 
under  paragraph  (b)  of  this  section: 

(1)  Fees  or  costs  incurred  for  storage. 
This  includes  storing  production  in  a 
storage  facility,  whether  on  or  off  the 
lease,  for  more  than  30  days; 

{i\  Aggregator /marketer  fees.  This 
includes  fees  you  pay  to  another  person 
(including  your  affiliates)  to  market 
your  gas,  including  purchasing  and 
reselling  the  gas,  or  finding  or 
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maintaining  a  market  for  the  gas 
production; 

(3)  Penalties  you  incur  as  Shipper. 
These  penalties  include,  but  are  not 
limited  to: 

(i)  Over-delivery  cash-out  penalties. 
This  includes  the  difference  between 
the  price  the  pipeline  pays  you  for  over- 
delivered  volumes  outside  the 
tolerances  and  the  price  you  receive  for 
over-delivered  volumes  Within  the 
tolerances; 

(ii)  Scheduling  penalties.  This 
includes  penalties  you  incur  for 
differences  between  daily  volumes 
delivered  into  the  pipeline  and  voliunes 
scheduled  or  nominated  at  a  receipt  or 
delivery  point; 

(iii)  Imbalance  penalties.  This 
includes  penalties  you  inctur  (generally 
on  a  monthly  basis)  for  diffierences 
between  voliunes  delivered  into  the 
pipeline  and  volumes  scheduled  or 
nominated  at  a  receipt  or  delivery  point; 
and 

(iv)  Operational  penalties.  This 
includes  fees  you  inciu  for  violation  of 
the  pipeline's  curtailment  or  operational 
orders  issued  to  protect  the  operational 
integrity  of  the  pipeline; 

(4)  Intra-hub  transfer  fees.  These  are 
fees  you  pay  to  hub  operatora  for 
administrative  services  (e.g.,  title 
transfer  tracking)  necessary  to  account 
for  the  sale  of  gas  within  a  hub;  and 

(5)  Other  nonallowable  costs.  Any 
cost  you  incur  for  services  you  are 
required  to  provide  at  no  cost  to  the 
lessor. 

(h)  Other  transportation  cost 
determinations.  Use  this  section  when 
calculating  transportation  costs  to 
establish  value  using  a  netback 
procedure  or  any  other  procedure  that 
requires  deduction  of  transportation 
costs. 

Subpart  E— Indian  Qas 

7.  Section  206.172  is  amended  by 
revising  the  firat  sentence  of  paragraph 
(b)(l)(i)  and  adding  a  new  paragraph 
(b)(l)(iv)  to  read  as  follows: 


1206.172    Valuation 


(b)(l)(i)  The  value  of  gas  sold  under   _, 
an  arm's-length  contract  is  the  gross 
proceeds  accruing  to  the  lessee,  except 
as  provided  in  paragraphs  (b)(l)(ii),  (iii), 
and  (iv)  of  this  section.  *-  •,?... 

(iv)  How  to  value  over-delivaed 
volumes  under  a  cash-out  program.  This 
paragraph  applies  to  situations  where  a 
pipeline  purchases  gas  from  a  lessee 
according  to  a  cash-out  program  luider 
a  transportation  contract  For  all  over- 


delivered  volumes,  the  royalty  value  is 
the  price  the  pipeline  is  required  to  pay 
for  volumes  within  the  tolerances  for 
over-delivery  specified  in  the 
transportation  contract.  Use  the  same 
value  for  volumes  that  exceed  the  over- 
delivery  tolerances  even  if  those 
voliunes  are  subject  to  a  lower  price 
under  the  transportation  contract 
However,  if  MMS  determines  that  the 
price  specified  in  the  transportation 
contract  for  over-delivered  volumes  is 
unreasonably  low,  the  lessee  must  value 
all  over-delivered  volumes  under 
paragraph  (c)(2)  or  (c)(3)  of  this  section. 
•        •        •        •        • 

8.  Section  206.172.  paragraph  (i).  is 
revised  to  read  as  follows: 


1206.172   VakMlion 
unprocessed 


(i)  The  lessee  must  place  gas  in 
marketable  condition  and  market  the  gas 
for  the  mutual  benefit  of  the  lessee  and 
the  lessor  at  no  cost  to  the  Indian  lessor. 
Where  the  value  established  under  this 
section  is  determined  by  a  lessee's  gross 
proceeds,  that  value  will  be  increased  to 
the  extent  that  the  gross  proceeds  have 
been  reduced  because  the  purchaser,  or 
any  other  person,  is  providing  certain 
services  the  cost  of  which  ordiiuuily  is 
the  responsibility  of  the  lessee  to  place 
the  gas  in  marketable  condition  or  to 
market  the  gas. 

9.  Section  206.173  is  amended  by 
revising  the  firat  sentence  of  paragraph 
(b)(l)(i)  and  adding  a  new  paragraph 
(b)(l)(iv)  to  read  as  follows: 


1206.173    Valuation 


(b)(l)(i)  The  value  of  residue  gas  or 
any  gas  plant  product  sold  under  an 
arm's-length  contract  is  the  gross 
proceeds  accruing  tor  the  lessee,  except 
as  provided  in  paragraphs  (b)(l)(iil.  (iii), 
and  (iv)  of  this  section. 
•        •        *        •        • 

(iv)  How  to  value  over-delivered 
volumes  under  a  cash-out  program.  This 
paragraph  applies  to  situations  where  a 
pipeline  purchases  gas  from  a  lessee 
according  to  a  cash-out  program  under 
a  transportation  contract.  For  all  over- 
delivered  Volumes,  the  royalty  value  is 
the  price  the  pipeline  is  required  to  pay 
for  volumes  within  the  tolerances  for 
over-delivery  specified  in  the 
transportation  contract  Use  the  same 
value  for  volumes  that  exceed  the  over- 
delivery  tolerances  even  if  those 
volumes  are  subject  to  a  lower  price 
under  the  transportation  contract 
However,  if  MMS  determines  that  the 
price  specified  in  the  transportation 


contract  for  over-delivered  volumes  is 
unreasonably  low,  the  lessee  must  value 
all  over-delivered  volumes  under 
paragraph  (c)(2)  or  (c)(3)  of  this  section. 

•        •        •        •        • 

10.  Section  206.173.  pang^ph  (i),i8 
revised  to  read  as  follows: 

1206.173    VakMlion 


(i)  The  lessee  must  place  residue  gas 
and  gas  plant  products  in  marketable 
condition  and  market  the  residue  gas 
and  gas  plant  products  for  the  mutual 
benefit  of  the  lessee  and  the  lessor  at  no 
cost  to  the  Indian  lessor.  Where  the 
value  established  under  this  section  is 
determined  by  a  lessee's  gross  proceeds, 
that  value  will  be  increased  to  the  extent 
that  the  gross  proceeds  have  been 
reduced  because  the  purchaser,  or  any 
other  person,  is  providing  certain 
services  the  cost  of  which  ordinarily  is 
the  responsibility  of  the  lessee  to  place 
the  residue  gas  or  gas  plant  products  in 
marketable  condition  or  to  market  the 
residue  gas  and  gas  plant  products. 

11.  In  §206.177.  paragraph  (f)  is 
removed:  paragraph  (g)  is  redesignated 
as  paragraph  (h)  and  revised;  and  new 
paragraphs  (f)  and  (g)  are  added  to  read 
as  follows: 

§206.177    DelsrmlnatkMi  of tranaportalton 


(f)  Allowable  costs  in  determiiung 
transportation  allowances.  Lessees  may 
include,  but  are  not  limited  to,  the 
following  costs  in  determining  the 
arm's-length  transportation  allowance 
under  paragraph  (a)  of  this  section  or 
the  non-arm 's-length  transfxirtation 
allowance  under  paragraph  (b)  of  this 
section: 

(1)  Finn  demand  charges  paid  to 
pipelines.  You  must  limit  the  allowable 
costs  for  the  firm  demand  charges  to  the 
applicable  rate  per  MMBtu  multiplied 
by  the  actual  volumes  transported.  You 
may  not  include  any  losses  incurred  for 
previously  purchased  but  unused  firm 
capacity.  You  also  may  not  include  any 
gains  associated  with  releasing  firm 
capacity,  if  you  receive  a  payment  or 
credit  from  the  pipeline  for  penalty 
refunds,  rate  case  refunds,  or  other 
reasons,  you  must  reduce  the  firm 
demand  charge  claimed  on  the  Form 
MMS-2014.  Ypu  must  modify  the  Form 
MMS-2014  by  the  amount  received  or 
credited  for  the  affected  reporting 
period; 

(2)  Gas  supply  realignment  (GSR) 
costs.  The  GSR  costs  result  from  a 
pipeline  refonning  or  terminating 
supply  contracts  with  producers  to 
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implement  the  rettnicturing  

requiremenu  of  FERC  Orders  in  18  CFR 
part  284: 

(3)  Commodity  charges.  The 
commodity  charge  allows  the  pipeline 
to  recover  the  costs  of  providing  service; 

(4)  Wheeling  costs.  Hub  operators 
charge  a  wheeling  cost  for  transporting 
gas  from  one  pipeline  to  either  the  same 
or  another  pipeline  through  a  market 
center  or  hub.  A  hub  is  a  connected 
manifold  of  pipelines  through  which  a 
seriea  of  incoming  pipelines  are 
intercoimacted  to  a  aeries  of  outgoing 
pipelines: 

(5)  Gas  Research  Institute  (GUI)  fees. 
The  GRI  conducts  research, 
development,  and  commercialization 

i)rograms  on  natural  gas  related  topics 
or  the  benefit  of  the  U.S.  gas  industry 
and  gas  customers.  CRI  fees  are 
allowable  provided  such  fees  are 
mandatory  in  FERC-approved  tarifb; 

(6)  Annual  Charge  Adjustment  (ACA) 
fees.  FERC  charges  these  fees  to 
pipelines  to  pay  for  its  operating 
expenses: 

(?)  Payments  (either  volumetric  or  in 
value)  for  actual  or  theoretical  losses. 
This  paragraph  does  not  apply  to  non- 
arm's-length  transportation 
arrangements  unless  the  transportation 
allowance  is  based  on  a  FERC  or  State 
regulatory-approved  tariff; 

18)  Temporary  storage  services.  This 
includes  short  duration  storage  services 
offsred  by  market  centers  or  hubs 
(commonly  referred  to  as  "parking"  or 
"banking"),  or  other  temporary  storage 
services  provided  by  pipeline 
transporters,  whether  actual  or  provided 
as  a  matter  of  accounting.  Temporary 
storage  is  limited  to  30  days  or  less;  and 

(9)  Supplemental  costs  for 
compression,  dehydration,  and 
treatment  of  gas.  MMS  allows  these 
costs  only  if  such  services  are  required 
for  transportation  and  exceed  the 
services  necessary  to  place  production 
into  marketable  condition  required 
under  §$  206.172(i)  and  206.173(i)  of 
this  part. 

(g)  Nonallowable  costs  in  determining 
transportation  allowances.  Lessees  may 
not  include  the  following  costs  in 
determining  the  arm's-length 
transportation  allowance  under 
paragraph  (a)  of  this  section  or  the  non- 
arm's- length  transportation  allowance 
under  paragraph  (b)  of  this  section: 

(1)  Fees  or  costs  incurred  for  storage. 
This  includes  storing  production  in  a 
storage  facility,  whether  on  or  off  the 
lease,  for  more  than  30  days; 

(2)  Aggregator/marketer  fees.  This 
includes  fees  you  pay  to  another  person 
(including  your  affiliates)  to  market 
your  gas,  including  purchasing  and 
reselling  the  gas.  or  finding  or 


maintaining  a  market  for  the  gas 
production; 

(3)  Penalties  you  incur  as  shipper. 
These  penalties  include,  but  are  not 
limited  to: 

(i)  Over-delivery  cash-out  penalties. 
This  includes  the  difference  between 
the  price  the  pipeline  pays  you  for  over- 
delivered  volumes  outside  the 
tolerances  and  the  price  you  receive  for 
over-delivered  volumes  within  the 
tolerances; 

Oi)  Scheduling  penalties.  This 
includes  penalties  you  incur  for 
difbrences  between  daily  volumes 
delivered  into  the  pipeline  and  volumes 
schedided  or  nominated  at  a  receyit  or 
delivery  point; 

(iii)  Imbalance  penalties.  This 
includes  pwnalties  you  incur  (generally 
on  a  monthly  basis)  for  differences 
between  volumes  delivered  into  the 
pipeline  and  volumes  scheduled  or 
nominated  at  a  receipt  or  delivery  point; 
and 

(iv)  Operational  penalties.  This 
includes  Cses  you  incur  for  violation  of 
the  pipeline's  curtailment  or  operational 
orders  issued  to  protect  the  operational 
integrity  of  tlie  pipeline: 

(4)  Intra-hub  transfer  fees.  These  are 
fsae  you  pay  to  hub  operators  for 
•dministrative  services  (e.g..  title 
transfer  tracking)  necessary  to  account 
for  the  sale  of  gas  within  a  hub;  and 

(5)  Other  nonallowable  coets.  Any 
cost  you  incur  for  services  you  are 
required  to  provide  at  no  cost  to  the 
lessor. 

(h)  Other  transportation  cost 
determinations.  Use  this  section  when 
calculating  transportation  costs  to 
establish  value  using  a  netback 
procedure  or  any  other  procedure  that 
requires  deduction  of  transportation 
costs. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Doctot  Na  tT-ltZ;  Wi-«1121 

Radio  Bfoadcwting  Sfvic— ; 
Hutchinson,  KB 

AQBICY:  Federal  Communications 

Commission. 

ACTKM:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Gary  L.  Violet,  allots  Chaimel 
240A  at  Hutchinson,  Kansas.  See  62  FR 
41016,  )uly  31.1997.  Channel  240A  can 
be  allotted  to  Hutchinson  in  compliance 


with  the  Commission's  minimiun 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction.  The  coordinates  for  Chaimel 
240A  at  Hutchinson  are  38-04-54  NL 
and  97-55-42  WL.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effioctive  January  20, 1998.  A 
filing  window  for  Chaimel  240A  at 
Hutchinson,  Kansas,  will  not  be  opened 
at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
FOR  RmmER  wronMAHOW  contact:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

StJPPt.EMENTARY  MTORMATION:  lllis  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  97-162. 
adopted  November  5. 1997,  and  released 
December  5, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FOC  Reference 
Center  (Room  239).  1919  M  Street.  NW. 
Washix^n.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
ITS.  Inc.,  (202)  857-3800. 1231  20th 

Street.  NW,  Washington.  DC  20036. 
Lisl  ofSMbfedi  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PARTTS-fAMENDEiq 

1.  The  authority  citation  for  Part  73 
continues  to  reed  as  follows: 

:  47  U.S.C  1S4.  303,  334,  338. 


t7X20Z    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Kansas,  is  amended 
by  adding  Channel  240A  at  Hutchinson. 

Fedenl  Communications  Commission. 
John  A.  KanNHoa, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc  97-32702  Filed  12-15-97;  8:45  ami 
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FEDERAL  COMMUNICATIONS 


47  CFR  Part  73 

[MM  Doctol  Na  tr-at;  RM.W31;  RM-MSO] 


Radio  Brofldcastlng 
Rock  and  LaalM,  AR 


Calico 


AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 
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;  This  document  allots  EM. 
Channel  246A  to  Calico  Rock.  Arkansas, 
as  that  community's  first  local  aural 
transmission  service  in  response  to  a 
petition  filed  on  behalf  of  Sugarloaf 
Broadcasting.  See  62  FR  04227.  January 
29, 1997.  Coordinates  used  for  Channel 
246A  at  Calico  Rock  are  36-05-01  and 
92-09-26.  A  counterproposal  filed  on 
behalf  of  Leslie  Broadcasters,  seeking 
the  allotment  of  Channel  246C2  to 
Leslie,  Arkansas,  as  that  community's 
first  local  aural  transmission  service  is 
denied  (RM-9065). 

Our  determination  was  reached  after 
comparatively  evaluating  each  proposal. 
That  analysis  revealed  that  each 
community  receives  at  least  five  full- 
time  aural  reception  services.  Therefore. 
Calico  Rock  was  preferred  as  it  is  the 
laiger  community.  With  this  action,  the 
proceeding  is  terminated. 

DATES:  Effective  January  20. 1998.  A 
filing  window  for  Channel  246A  at 
Calico  Rock,  Arkansas,  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  Order. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
wrindow  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division.  (202)  418-2700. 

SUPPLBOITARY  MFONMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  97-32, 
adopted  November  5. 1997.  and  released 
December  5, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
ins[>ection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  1231  20th  Street.  NW.. 
Washington,  DC  20036.  (202)  857-3800. 

Liat  of  Sul^ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-[AMENDEO] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303, 334,  336.  Li*t  of  Subjects  in  47  CFR  Part  73 

173.202    [Amended]  Radio  broadcasting. 

2.  Section  73.202(b),  the  Table  of  FM  Part  73  of  Tide  47  of  the  Code  of 
Allotments  under  Arkansas,  is  amended  Federal  Regulations  is  amended  as 
by  adding  Calico  Rock.  Channel  246A.        follows: 


Federal  Communicttiotu  GommiMion. 

Joha  A.  KaroBBfla,   . 

Chief,  Allocations  Bmnch,Poiicy  and  Ruhs 
Division,  Mass  Media  Bureau. 

[FR  Doc.  97-32706  Filed  12-15-97;  8:45  am] 

■LUNQ  CODE  snt-ei-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-34;  RM-aoaq 

Radio  Broadcasting  Sarvicas;  Sakit 
Paul,AR 

AGENCY:  Federal  Communications 
Commission. 

ACTKM:  Final  rule. 

TOMMARY;  This  document  allots  Channel 
287A  to  Saint  Paul.  ArlLansas.  as  that 
community's  first  local  aural 
transmission  service  in  response  to  a 
petition  filed  on  behalf  of  Saint  Paul 
Broadcasting.  See  62  FR  4225,  January 
29, 1997.  Coordinates  used  for  Channel 
287A  at  Saint  Paul,  Aiiunsas,  are  35- 
48-14  and  93-37-00.  With  this  action, 
the  proceeding  is  terminated. 

DATES:  Effective  January  20. 1998.  A 
filing  window  for  Channel  287A  at  Saint 
Paid,  Arkansas,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  Order. 

FOR  FURTHER  SffORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
416-2180.  Questions  related  to  the 
window  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division,  (202)  416-2700. 

SUPPLEMENTARY  MFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-34, 
adopted  November  5, 1997.  and  released 
December  5. 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street,  NW.. 
Washington,  DC.  "Tlie  complete  text  of 
this  decision  may  also  be  purchased 
bom  the  Commission's  copy  contractor. 
International  Transcription  Service, 
toe.  1231  20th  Street.  NW., 
Washington,  DC  20036,  (202)  857-3800. 


PART  71    [AMCNDEPl 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Aetherity:  47  U.S.C.  154, 303. 334. 338. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Ti^le  of  FM 
Allotments  under  Arkansas,  is  amended 
by  adding  Saint  Paul,  Channel  287 A. 

Federal  Communications  Commission. 

John  A.  KarooMM, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  97-32707  FUed  12-15-97;  8:45  am] 

■axMQ  ooot  «nt-ot-f 

FEDERAL  COMMUMCATlONt 
COMMISSION 

47CFRPart73 

[MM  Ooekel  No.  97-114;  RM-OOSQ 

Radio  Broadcasting  Sarvicas;  Dassal 
and  Hutchinson,  MN 

AOENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Action  in  this  document 
substitutes  Channel  295C3  for  Channel 
296A  at  Hutchinson,  Minnesota,  reallots 
Chaimel  295C3  to  Etassel,  Minnesota, 
and  modifies  the  license  for  Station 
KKJR  to  specify  operation  on  Channel 
295C3  at  Dassel  in  response  to  a  petition 
filed  by  North  American  Broadcasting 
Co..  Inc.  See  62  FR  18558,  April  16. 
1997.'The  coordinates  for  Channel 
295C3  at  Dassel  are  45-08-30  and  94- 
26-00.  With  this  action,  this  proceeding 
is  terminated. 

DATES:  Effective  January  20. 1998. 
FOR  FURTMER  R4F0RMATI0N  CONTACT: 
ICathleen  Sc:heuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMBITARY  SIFOmiATKM:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  97-114, 
adopted  November  19. 1997,  and 
released  December  5, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Serrices, 
Inc..  2131  20th  Sti«et,  NW., 
Washington,  DC.  20036.  (202)  857-3800. 
fecsimile  (202)  857-3805. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
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Put  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENOEOl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AatlMtily:  47  U.S.C  154,  303.  334.  336. 

173^202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  removing  Channel  296A 
and  Hutchinson  and  adding  Dassel  and 
Channel  295C3. 

Federal  Communicationa  Commiuion. 
loha  A.  Karooaos, 

Chief,  Allocation*  Branch,  Policy  tmd  Rutea 

DMuon,  Mass  Media  Bureau. 

[FR  Doc.  97-32705  Filed  12-15-07;  8:45  ami 

■HXMQ  COOl  STIS-ei-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

PMN  Dodwl  Na  97-124;  RM-M73) 

Radio  Broadcasting  Sarvlcaa;  Blua 
Laka.CA 

AOOICY:  Federal  Communications 

Commission. 

action:  Final  rule. 


f:  This  document  allots  Channel 
292A  to  Blue  Lake.  California,  as  that 
community's  first  lodal  aural 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  by  Vixon 
Valley  Broadcasting.  See  62  FR  23427, 
April  30. 1997.  Coordinates  used  for 
Channel  292A  at  Blue  Lake.  California, 
are  40-52-54  and  123-59-12.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  January  20,  1998.  A 
jiliog  window  for  Channel  292A  at  Blue 
Lake,  California,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
separate  Order. 

FOR  FURTMER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division.  (202)  418-2700. 
SUPPLBMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  97-124. 
adopted  October  8.  1997.  and  released 
December  5,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 


Center  (Room  239),  1919  M  Street,  NW., 
Washington.  DC.  Tlie  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

List  ofSubtMrli  ia  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
reads  as  follows: 

Aalkarlljr:  47  U.S.C  154. 303, 334. 336. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  California,  is 
amended  by  adding  Blue  Lake.  Channel 
292A. 

Federal  Conununicationa  CominiMion. 
lokB  A.  KaroMoe. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  07-32704  Filed  12-15-07;  8:45  am) 

iNjjNa  oooc  ens-et-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  96-215;  RM-Seoe,  RM- 
8624] 

Radio  Broadcasting  Sarvicaa; 
Anamosa  and  Aabury,  IA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


The  Commission,  at  the 
request  of  Susan  I.  Coloff ,  allots  Channel 
239A  at  Anamosa  as  the  community's 
first  local  aural  transmission  service. 
See  61  FR  57360.  November  6.  1996.  In 
response  to  a  counterproposal  (RM- 
8924)  filed  by  Sports  America  Radio 
Network  the  Commission  also  allots 
Channel  238A  at  Asbury.  Iowa.  Channel 
239A  and  Channel  238A  can  be  allotted 
to  Anamosa  and  Asbury,  respectively,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  site  restrictions  of  6 
kilometers  west  for  Channel  239A  at 
Anamosa  and  6  kilometers  east  for 
Channel  238A  at  Asbury.  The 
coordinates  for  Channel  239A  at 
Anamosa  are  42^5-40  NL  and  91-21- 
18  WL.  The  coordinates  for  Channel 
238A  at  Asbury  are  42-30-18  NL  and 


90-40-46  WL.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  January  20, 1998.  The 
filing  window  for  Channel  239A  at 
Anamosa  and  Channel  238A  at  Asbury 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  a  filing  window  for 
these  channels  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
FOR  FURTHER  MFORMATKM  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-215. 
adopted  November  26,  1997,  and 
released  December  5, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800, 1231  20th  Street.  NW. 
Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7»-[AMENDE0] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AatlMtrtty:  47  U.S.C  154,  303,  334,  336. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
adding  Anamosa,  Channel  239A  and  by 
adding  Channel  238A  at  Asbury. 

Federal  CommunicaUons  Commission. 

Jokn  A.  KarooMM, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-32703  Filed  12-15-07;  8:45  am) 

atuMO  oooe  tna-01-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dodial  No.  97-109;  RM-M18] 

Radio  Broadcasting  Sarvlcas;  Ecklay, 
CO 

AOBICY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 


This  dociunent  allots  Channel 
237C1  to  Eckley,  Colorado,  as  that 
community's  first  local  aural 
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transmission  service,  in  response  to  a 
petition  for  rule  making  fileid  by  KRDZ 
Broadcasters.  Inc..  See  62  FR  17773. 
April  11, 1997.  Coordinates  used  for 
Channel  237C1  at  Eckley,  Colorado,  are 
40-06-48  and  102-29-18.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  January  20. 1998.  A 
filing  window  for  Channel  237C1  at 
Eckley.  Colorado,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  Order. 
FOR  FURTHER  SUMMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division.  (202)  418-2700. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  97-109, 
adopted  November  5, 1997.  and  released 
December  5. 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fit>m  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc..  1231  20th  Street,  NW.. 
Washington,  DC  20036,  (202)  857-3800. 

List  of  Subjects  in  47  CFK  Part  73 

Radio  Inoadcasting. 


Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-4AMENOEO] 

1.  The  authority  citation  fat  pert  73 
reads  as  follows: 

Aelboriljr:  47  U.S.C.  154.  303,  334, 336. 

f  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  Eckley,  Channel  237C1. 

Fedeial  Communications  Commiauon. 

|oluiA.KanNHiM, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  97-32700  Filed  12-15-07;  8:45  am) 
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Proposed  Rules 


Fadanll 

Vol.  02,  No.  241 

Tueaday.  December  16.  1997 


TNs  section  oi  the  FEDERAL  REGISTER 
contains  notices  lo  the  public  of  the  proposed 
issuance  of  nitee  and  regulations.  The 
purpose  ol  ttiese  notices  is  to  give  interested 
persOTtt  an  opportunity  lo  participale  in  the 
rule  making  prior  to  the  adoption  o(  the  final 


DEPARTMENT  OF  TRANSPORTATION 

Fadarai  Aviation  Adminiatratlon 

UCFRPartae 

[Doctol  Na  M-CE-TI-AO] 

MN212fr-AA64 

Airworthinaaa  DIractlvaa;  SOCATA- 
QrotifM  AEROSPATIALE  Models  TB10 
and  TB200  Airplanaa 

AOBCV:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
SOCATA-Groupe  AEROSPATIALE 
(Socata)  Models  TBIO  and  TB200 
airplanes.  The  proposed  AD  would 
require  inspecting  the  wing  rear 
attachment  fittings  for  cracks,  replacing 
any  cnckad  fitting,  and  incorporating 
wing  rear  attachment  Titting 
reinforcement  kits.  The  proposed  AD  is 
the  result  of  mandatory  continued 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
France.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
structural  failure  of  the  wing  rear 
attachment  fittings  caused  by  cracks  in 
this  area,  which  could  result  in  a  wing 
separating  from  the  airplane  with 
consequent  loss  of  control  of  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  January  1 1 .  1998. 
AOOntaaeS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  95-CE-71- 
AD.  Room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Socata-Groupe  Aerospatiale,  Socata 


Product  Support,  Aeroport  Tarbes- 
Oaaun-Lourdes,  B  P  930,  65009  Tarhes 
Cedex.  France;  telephone  62.41.74.26; 
facsimile  62.41.74.32;  or  the  Product 
Support  Manager,  Socata-Groupe 
Aerospatiale,  North  Perry  Airport.  7501 
Pembroke  Road,  Pembroke  Pines, 
Florida  33023;  telephone  (954)  964- 
6877:  fiacsimile  (954)  964-1668.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 

KM  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  Schletzbaum.  Aerospace  Engineer, 
FAA.  Small  Airplane  Directorate,  1201 
Walnut  Street,  suite  900.  Kansas  City, 
Missouri  64106:  telephone  (816)  426- 
6934;  fiscsimile  (816)  426-2169. 

SUPPI.EMENTARY  MFOnMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  svailable.  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interertwi  piBons.  A  rep>ort  that 
stmunarixas  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-71-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailalriUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Regional  Counsel.  Attention:  Rules 


Docket  No.  95-CE-71-AD.  Room  1558. 
601  E.  12th  Street.  Kansas  City.  Missouri 
64106. 

Distmsaion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  U  the 
airworthiness  authority  for  Prance, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Socata 
Models  TBIO  and  TB200  airplanes.  The 
EX^AC  reports  three  incidents  of  cracks 
on  the  wing  rear  attachment  fittings  and 
one  incident  of  rear  wing  attachment 
fitting  deformation.  These  conditions,  if 
not  detected  and  corrected,  could  result 
in  a  wing  separating  from  the  airplane 
with  consequent  loss  of  control  of  the 
airplane. 

Relevant  Service  Informatioa 

Socata  has  issued  Service  Bulletin  No. 
SB  10-082,  Amdt  1.  dated  April  1096, 
which  specifies  procedures  for 
inspecting  the  wing  rear  attachment 
fittings  for  cracks.  Also  included  in  this 
service  bulletin  is  reference  to  wing  rear 
attachment  fitting  reinforcement  kits 
that  should  be  incorporated  on  the 
Socata  Models  TBlG  and  TB200 
airplanes.  The  procedures  for 
incorporating  these  reinforcement  kits 
are  in  the  technical  instructions 
included  with  each  kit 

The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  AD  94-249(A)Rl.  dated  June  19. 
1996.  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

The  FAA's  DetenninatioB 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement,, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  DGAC;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Fedaral  Register  /  Vol.  62.  No.  241  /  Tuesday.  December  16.  1997  /  Proposed  Rules  §5768 


ExpUaatian  of  die  Pnnisioiirof  the- 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Socata  Models  TBIO 
and  TB200  airplanes  ef  the  same  type 
design  registered  in  the  United  States, 
the  FAA  is  prcqpasing  AD  action.  The 
proposed  a!d  would  require  inspecting 
the  wing  rear  attachment  fittings  for 
cradcs,  repladng  any  cracked  fitting, 
and  inccyporating  wing  rear  attachment 
fitting  reinforcement  kits. 
Accomplishment  of  the  proposed 
inspections  would  be  in  accordance 
with  SocaU  Service  Bulletin  No.  SB  10- 
082.  Amdt  1.  dated  April  1996. 
Accomplidunent  of  the  prc^oeed 
reinforcement  kits  would  be  in 
accordance  with  the  technical 
instructions  included  with  eadi  kit 

DilKsfeacas  Betweea  Ae  Freack  AD,  the 
Sanrfes  BaUetiB,  and  Thb  Psopassd  AD 

French  AD  94-249(A)Rl.  dated  June 
19. 1996,  and  Socata  Service  Bulletin 
No.  SB  10-082.  Amdt  1.  dated  April 
1996.  both  Rive  the  owners/opentors  of 
certain  Models  TBIO  and  TB200 
airplanes  the  option  of  accomplishing 
one  of  the  following  if  no  crada  are 
found  during  the  inspections: 
— Incorporating  the  wing  rear 

attachment  fitting  reinforcement  kit 

No.  OPTIO  920300;  or 
— Reinspecting  at  certain  intervals  until 

cracks  are  found  at  which  time  the 

incorporation  of  a  wing  rear 

attachment  fitting  reinforcement  Idt 

would  be  mandatory. 

The  FAA's  policy  is  to  provide 
corrective  action  ^t  will  eliminate  the 
need  for  repetitive  inspectians.  Tlie 
FAA  has  determfoed  that  long-term 
operational  safety  will  be  better  assured 
by  design  changes  that  remove  the 
source  of  the  problera.  rather  than  by 
repetitive  inspections  or  other  special 
procedures. 

Because  the  incorporation  of  wing 
rear  attachment  fitting  reinforcement  kit 
Na  (K>no  920300  on  the  affected 
airplanes  eliminates  the  need  for 
repetitive  inspections,  the  proposed  AD 
difien  bom  the  service  bulletin  and 
French  AD  in  that  it  would  mandate 
incorporation  of  two  of  these  kits  on 
each  wing. 

Costlinpact 

The  FAA  estimates  that  71  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD. 

Accomplishing  the  actions  of  the 
proposed  AD  (both  the  inspection  and 
incorporation  of  the  reinforcement  kits) 
would  take  approximately  11  workhours 
per  airplane  (3  workhotuv  for  the 


inspection  of  all  four  wing  rear 
attachment  fitting  areas,  uid  Z 
woridiours  to  incuponte  the 
reinforcement  lot  at  each  of  the  four 
wing  rear  attachment  fitting  areas),  at  an 
average  labor  rate  of  approximately  $60 
an  hour.  Parts  to  accomplish  the 
proposed  AD  cost  api»axiniatefy  $200 
per  airplane  ($50  per  kit  x  4  kits).  Baaed 
on  these  figures,  the  total  cost  impsct  of 
the  proposed  initial  inqiectian  on  U.S. 
operatore  is  estimatedto  be  $61,060  or 
$860  per  airplane. 

Kegalatary  Iwpart 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12812,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
fisderalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regul^(»y  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

Ltat  of  Subsets  in  14  €FK  Part  3t 

Air  transportation.  Aircraft,  Aviation 
safety,  Safieity. 

The  Proposed  Ammdmeiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AiRWORTHINESS 
DIRECTIVES 

1.  Hie  authcHity  dtation  for  part  39 
continues  to  read  as  follows: 

Andiority:  49  USC  106(g},  40113, 44701. 


{38.13    [Anwndsd) 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 


:DockatNo.«»- 
CB-71-AP. 
ApfMadtUity.  Models  TBIO  and  TB200 
aiiplanas.  seiiai  numbeis  804;  807;  808;  816 
throng  819;  823  duraogh  1701;  1707  throi«h 
1733;  and  1737  tbrai^  ITSl,  oa(tifici*Mi  ia 
anycategoiy. 

Net*  1:  This  AD  applies  to  aach  airplane 
identifiad  in  the  praoadiaa  appHcrtrfHw 
provisitm,  rsgntUesB  of  wnsther  it  has  bean 
modified,  altared,  or  rapairad  in  the  ana 
subject  to  the  leqoiraments  of  this  AD.  For 
airplanes  that  have  bean  modified,  altsnd,  or 
r^jairad  so  tl>at  the  perfocinance  of  the 
requirements  of  tliis  AD  is  afisctad,  tha 
owner/operator  must  request  approval  fcr  an 
alternative  metliod  of  complianca  in 
accordance  widi  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efbct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  ooodition  addrasaad  by 
tills  AO;  and,  if  the  unsafe  condition  has  imt 
been  eliminated,  the  laquast  diould  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD.  unlets  ahaady 
aooonpllshed. 

To  pievent  structural  feihira  of  the  rear 
wing  attachment  fittings  caused  by  cracks  in 
this  area,  which  could  rasult  in  a  wing 
separatiog  from  the  airplane  with  consequent 
loss  (rf control  of  the  ahplane.  accomplish  the 
fallowing: 

Nate  2:  The  compliance  times  of  this  AD 
are  prasented  in  '■iK<'«g«  instwad  of  hoois 
time-in-«anric8  (TIS).  If  the  number  of 
l«iMitng«  is  unknown,  houn  ITS  may  be  used 
by  multipiying  the  cumber  of  hoars  TIS  by 
0.67. 

Nets  3:  The  par^r^ph  stiuctura  of  this  AD 
is  as  followrs: 
Level  1:  (a),  (b).  (c),  etc. 
Level  2:  (1).  (2).  (3),  etc 
Level  3:  (i),  (ii),  (ill),  etc 
Level  2  and  Level  3  structures  era 
designations  of  the  Lavd  1  paragraph  they 
immediately  follow. 

(a)  Upon  accumulating  3,000  landings  on 
each  wing  rear  attachment  fitting  (total  of 
four;  twro  per  vring)  or  within  the  next  75 
UnHing^  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  inspect  the  wing  raer 
attachment  fittings  for  cracks  in  accordance 
with  the  accomplishment  instructions 
section  of  Socata  Servics  Bulletin  (SB)  No. 
SB  10-062.  mdt  1.  dated  April  1996. 

(1)  If  any  fitting  is  found  aacked  on  the 
wing  side,  prior  to  further  flight  replace  the 
cracked  fitting  and  incorporate  wing  rear 
attachment  fitting  rainforcement  kit  No. 
OPTlO  920300  in  accordance  with  the 
Technical  Instruction  of  Modification.  OFTlO 
9203-57,  Wing  Rear  Attachment  Bracket, 
dated  April  1996. 

(2)  If  any  fitting  is  found  cracked  on  the 
fuselage  side,  prior  to  further  flight 
accomplish  the  fblloMong: 

(i)  Incorporate  wing  rear  attachment  fitting 
rein&Kcemsnt  kit  No.  OPTlO  920500  in 
acccndance  with  the  Technical  Instruction  of 
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Modlllcatioo,  OPTIO  9205-57.  Wing  Rav 
AttKhmnt  Bracket,  dated  April  1996:  and 

(11)  inoorporate  wing  rear  attachment  fitting 
nlateoMMDt  kit  No.  OPTlO  920300  in 
■OOOHliBO*  with  the  Technical  Instruction  of 
Modification.  OPT109203-57.  Wing  Raw 
Attachment  Bracket,  dated  April  19M. 

(3)  If  any  fitting  is  not  found  cnckad.  prior 
to  Airtfacr  flight,  incorparate  wing  rear 
attachment  fitting  reinforcement  Kit  No. 
OPTlO  920300  in  accocdance  with  the 
Technical  Instruction  of  Modification, 
OPT1092O3-57.  Wing  Rear  Attachment 
BiKkat.  dated  April  1996. 

(b)  Spacial  flight  pennits  may  be  iaaued  in 
aooocdanoe  with  sections  21.197  and  21.190 
of  th*  Fwfaral  Aviation  Regulations  (14  CFR 
21.ie7  and  21.199)  to  opera'te  the  airplane  to 
•  locrtloii  where  the  requirements  of^this  AO 
cu  b*  accoinplished. 

(c)  An  alternative  method  of  compliance  or 
adiustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Small  Airplane 
Dindonta.  PAA.  1201  Walnut,  suite  000, 
Kansas  Qty.  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  snod  it  to  the  Manager, 
Small  Airplane  Directorate. 

Nata  4:  Infonnatioa  concerning  the 
axiatence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 


(d)  All  pensna  afiacted  by  this  directive 
may  obtain  oopiaa  of  the  documents  referred 
to  harain  upon  raquast  to  Socata— CrtMipa 
AaraapatiaM.  Socata  Product  Support, 
Aafoport  Tarbes-Ossun-Lourdes,  B  P  930. 
65009  Tarbes  Cedex,  France:  or  Perry 
Airport,  7501  Pembroke  Road,  Pembroke 
Pines,  Florida  33023.  These  documents  may 
also  be  examined  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106. 

Note  S:  The  subject  of  this  AD  is  addraaaad 
in  French  AD  94-249(AlRl,  dated  June  18. 
1996. 

Issued  in  Kansas  Qty,  Missouri,  on 
December  10, 1997. 

Mkhaei  Gallagher, 

hianagn;  Small  Airplane  Dinctorate.  Aircraft 

CtrUfication  Service. 

(FR  Doc  97-32727  Filed  12-15-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  876 
[Doctot  No.  97M-0481] 

Qastroenterology-Urology  Devices: 
Reclassification  of  the  Penile  Rigidity 
Implant 

AOENCY:  Food  and  Drug  Administration. 

HHS. 

ACnON:  Proposed  rule. 


SUMMARY:  Tile  Food  and  Drug 
Administratian  (FDA)  is  proposing  to 
raclaasify  the  penile  rigidity  impluit.  a 
medieval  device  intended  to  provide 
penile  rigidity  in  men  diagnosed  as 
having  erectile  dysfunction,  from  class 
in  to  class  n.  The  special  controls 
identified  in  this  proposed  rule  are  the 
physician  and  patient  labeling, 
biocompatibility  testing,  mechanical 
reliability  perfonaaDca  testing,  clinical 
testing,  and  sterfUastkm  requirements 
described  in  FDA's  guidance  document 
entitled  "Guidance  for  the  Content  of 
Premarket  Notifications  for  Penile 
Rigidity  Implants."  This  reclassification 
is  being  proposed  on  the  agency's  own 
initiative  baiwd  on  new  information. 
This  action  is  being  taken  imder  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act),  as  amended  by  the  Medical 
IDevice  Amendments  of  1976  (the  1976 
amendments)  and  the  Safe  Medical 
Devices  Act  of  I960  (the  SMDA). 
DATES:  Written  comments  by  Mardi  16, 
1998.  FDA  proposes  that  any  final 
regulation  based  on  this  proposal 
become  effective  30  days  after  its  date 
of  publication  in  the  Federal  Segiator. 
AOOfKSSCS:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  PaAlawm  Or., 
rm.  1-23,  Rockville.  MD  20857. 

FOR  nirmcR  viformation  contact:  John 
H.  Baxley,  Center  for  Devices  and 
Radiological  Health  (HFZ-470).  Food 
and  Drug  Administration.  9200 
Corporate  Blvd.,  Rockville,  MD  20650, 
301-594-2194. 
SUPPLEMENTARY  MfORMATKM: 

L  Regulatory  Autborities 

The  act.  as  amended  by  the  1976 
amendments  (Pub.  L.  94-295)  and  the 
SMDA  (Pub.  L.  101-629).  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
use.  Section  513  of  the  act  (21  U.S.C 
360c)  established  three  categories 
(dasses)  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assiuance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  n  (special  controls),  and  class  III 
(premaiicet  spproval). 

Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 
before  May  28, 1976  (the  date  of 
enactment  of  the  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  alter  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory  committee):  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device:  and  (3)  published 


a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  unda  these 
procedures. 

Devices  that  were  not  in  commercial 
distributifm  prior  to  May  28, 1976, 
generally  referred  to  as  post  amendment 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act)  into 
class  HI  without  any  FDA  rulemaking 
process.  Those  devices  remain  in  dsias 
in  and  require  premaii»t  approval, 
unless  and  until  FDA  issues  an  order 
finding  the  device  to  be  substantially 
equivalent,  under  section  513(i)  of  the 
act.  to  a  predicate  device  that  does  not 
require  premarket  approval.  The  agency 
determines  whether  new  devices  are 
substantially  equivalent  to  previously 
offered  devices  by  means  of  premarket 
notification  procedures  in  section  S10(k) 
of  the  act  (21  U.S.C.  360(k))  and  21  CFR 
part  607  of  the  regulations. 

A  preamendments  device  that  has 
been  classified  into  class  in  may  be 
marketed,  by  means  of  premarkiat 
notification  procedures,  without 
submission  of  a  premarket  approval 
application  (PMA)  until  FDA  issues  a 
final  regulation  imder  section  515(b)  of 
the  act  (21  U.S.C  360e(b))  requiring 
premaricet  approval.  Section  515(b)  of 
the  act  describes  a  two  step  regulatory 
process.  A  notice  of  propoeed 
rulemaking  in  the  Federal  Register, 
which  includes  the  proposed  regulation, 
proposed  findings  of  risks  and  benefits 
of  the  device,  an  opportunity  for  the 
submission  of  comments  and  an 
opportunity  to  request  reclassification, 
is  foUoMred  by  the  final  rule  which 
issues  the  regulation. 

In  1990,  the  SMDA  added  section 
515(i)  to  the  act  This  section  requires 
FDA  to  issue  an  order  to  manufacturers 
of  preamendment  class  III  devices  for 
which  no  final  regulation  requiring  the 
submission  of  PMA's  has  been  issued  to 
submit  to  the  agency  a  summary  of.  and 
a  dtadon  to  any  information  known  or 
otherwise  available  to  them  respecting 
such  devices,  including  adverse  safety 
and  effectiveness  information  which  has 
not  been  submitted  under  section  519  of 
the  act  (21  U.S.C.  360i).  Section  519  of 
the  act  requires  manufacturers, 
importers,  distributors  and  device  user 
facilities  to  submit  adverse  event  reports 
of  certain  device-related  events.  Section 
515(i)  of  the  act  also  directs  FDA  to 
either  revise  the  classification  of  the 
device  into  class  I  or  class  n  or  require 
the  device  to  remain  in  class  III  and 
establish  a  schedule  for  the  issuance  of 
a  rule  requiring  the  submission  of 
PMA's  for  those  devices  remaining  in 
class  m. 
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In  the  Federal  Register  of  May  6. 1994 
(59  FR  23731),  FDA  announced  its  - 
strategy  and  made  available  a  document 
setting  forth  its  strategy  for 
implementing  the  provisions  of  the 
SMDA  that  require  FDA  to  review  the 
classification  of  preamendment  class  m 
devices.  In  accordance  to  this  plan,  the 
agency  divided  preamendment  class  HI 
devices  into  the  following  three  groups: 
Group  1  devices  are  devices  that  FDA 
believes  raise  significant  questions  of 
safety  and/or  effectiveness,  but  are  no 
longer  used  or  are  in  very  limited  use. 
Group  2  devices  are  devices  that  FDA 
believes  have  a  high  potential  for  being 
reclassified  into  class  U.  Group  3 
devices  are  devices  that  FDA  believes 
are  currently  in  commercial  distribution 
and  are  not  likely  candidates  for 
reclassification.  FDA  also  announced  its 
intent  to  call  for  submission  of  PMA's 
for  the  15  highest  priority  devices  in 
Group  3,  and  for  all  Group  1  devices. 
The  agency  also  aimounced  its  intent  to 
issue  an  order  under  section  515(i)  of 
the  act  for  the  remaining  Group  3 
devices  and  for  aU  of  the  Group  2 
devices. 

In  the  Federal  Register  of  August  14, 
1995  (60  FR  41984),  FDA  published  two 
orders  for  Certain  Class  m  Devices; 
requiring  the  submission  of  safety  and 
effectiveness  information  in  accordance 
with  the  Preamendments  Class  HI 
Strategy  for  implementing  section  515(i) 
of  the  act  Each  of  the  orders  described 
in  detail  the  format  for  submitting  the 
type  of  information  required  by  section 
515(i)  of  the  act  so  that  the  information 
submitted  would  clearly  support 
reclassification  or  indicate  thiat  a  device 
should  be  retained  in  class  HI.  The 
orders  also  scheduled  the  required 
submissions  in  groups  of  nine  devices  at 
6-month  intervals  beginning  with 
August  14, 1996.  The  device  proposed 
in  this  regulation  for  reclassification 
was  included  in  the  August  14, 1995, 
order  on  Group  2  devices  (Docket  No. 
94N-0417). 

Reclassification  of  classified 
preamendments  devices  is  governed  by 
section  513(e)  of  the  act.  This  section 
provides  that  FDA  may,  by  rulemaking, 
reclassify  a  device  (in  a  proceeding  that 
parallels  the  initial  classification 
prtx:eeding)  based  upon  "new 
information."  The  reclassification  can 
be  initiated  by  FDA  or  by  the  petition 
of  an  interested  person.  The  term  "new 
information,"  as  used  in  section  513(e) 
of  the  act,  includes  information 
developed  as  a  result  of  a  reevaluation 
of  the  data  before  the  agency  when  the 
device  was  originally  classified,  as  well 
as  information  not  presented,  not 
available,  or  not  developed  at  that  time. 
(See,  e.g.,  Holland  Rantos  v.  United 


States  Department  of  Health.  Education, 
and  Welfare.  587  F.2d  1173. 1174  n.1 
(D.C.  Cir.  1978);  Upfohn  v.  Finch.  422 
F.2d  944  (6th  Cir.  1970);  Bell  v. 
Goddard.  366  F.2d  177  (7th  Cir.  1966).) 

Reevaluation  of  the  data  previously 
before  the  agency  is  an  appropriate  basis 
for  subsequent  regulatory  action  where 
the  reevaluation  is  made  in  light  of 
changes  in  "medical  science."  (See 
Upjohn  V.  Finch,  supra,  422  F.2d  at 
951.)  However,  regardless  of  whether 
data  before  the  agency  are  past  or  new 
data,  the  "new  information"  on  which 
any  reclassification  is  based  is  required 
to  consist  of  "valid  scientific  evidence" 
as  defined  in  section  513(a)(3)  of  the  act 
and  21  CFR  860.7(c)(2).  FDA  relies  upon 
"valid  scientific  evidence"  in  the 
classification  process  to  determine  the 
level  of  regulation  for  devices.  For  the 
purpose  of  reclassification,  the  valid 
scientific  evidence  upon  which  the 
agency  relies  must  be  publicly  available. 
Publicly  available  information  excludes 
trade  secret  and/or  confidential 
commercial  information,  e.g..  the 
contents  of  PMA's.  (See  section  520(c) 
of  the  act  (21  U.S.C.  360j(c)).) 

n.  Regulatory  History  of  the  Device 

In  the  Federal  Register  of  November 
23, 1983  (48  FR  53012  at  53023),  FDA 
issued  a  final  rule  classifying  the  penile 
rigidify  implant  into  cltiss  III  (21  CFR 
876.3630).  The  preamble  to  the  proposal 
to  classify  the  device  (46  FR  7578. 
January  23, 1981)  included  the 
recommendations  of  the 
Gastroenterology  and  Urology  Devices 
Advisory  Panel  and  the  General  and 
Plastic  Surgery  Devices  Advisory  Panel 
(the  Panels),  FDA  advisory  committees, 
which  met  regarding  the  classification 
of  the  device.  The  Panels  both 
recommended  that  the  device  be 
classified  in  class  n.  listing  poor  tissue 
compatibilify,  tissue  trauma,  and  device 
structural  problems  as  potential  risks  of 
the  device  and  citing  that  general 
controls  and  performance  standards 
would  provide  reasonable  assurance  of 
the  safefy  and  effectiveness  of  the 
device. 

FDA  disagreed  with  the  Panels' 
recommendations  and  proposed  that  the 
penile  rigidify  implant  be  classified  into 
class  ni.  The  proposal  stated  that  the 
agency  believed  that  insufficient 
information  existed  to  determine  that 
general  controls  would  provide 
reasonable  assurance  of  safefy  and 
effectiveness  of  the  device,  or  to 
establish  a  performance  standard  to 
provide  this  assurance.  The  proposal 
stated  that  premarlLet  approval  is 
necessary  for  this  device  because  it 
presents  a  potential  unreasonable  risk  of 
injury  due  to:  (1)  Adverse  tissue 


reaction  if  the  materials  used  in  the 
construction  of  the  device  are  not 
biocompatible;  (2)  infaction  resulting 
fixim  deibcts  in  the  design,  construction, 
packaging,  or  processing  of  the  device; 
(3)  urinary  retention  if  the  prosthesis 
compresses  the  urethra;  and  (4)  erosion 
or  malfunction  if  the  implant  is 
improperly  sized  or  mechanically 
breaks.  In  support  of  its  proposal  to 
strengthen  r^ulatory  surveillance  of  the 
device.  FDA  cited  references  supporting 
the  proposed  classification. 

In  the  Federal  Register  of  April  Z. 
1981  (46  FR  20687),  FDA  reopened  the 
comment  period  for  the  proposed 
regulation  classifying  this  device  for  an 
additional  60  days.  This  addition  60-day 
comment  period  was  established 
because  the  proposed  classification 
regulation  for  the  penile  rigidify  implant 
stated  incorrectly  that  the 
Gastroenterology  and  Urology  Devices 
Advisory  Panel  recommended  that  the 
device  be  classified  into  class  ID,  rather 
than  class  n.  In  the  April  7, 1981  notice. 
FDA  annoimced  that  on  April  13. 1981, 
a  meeting  of  the  Panel  would  be  held. 
During  this  meeting,  the  Panel  reviewed 
all  comments,  and  again  recommended 
that  the  penile  rigidify  implant  be 
classified  into  class  H.  No  other 
comments  were  received  during  the 
remainder  of  the  comment  period. 
Again,  FDA  disagreed  with  the  Panel's 
recommendation  and  proposed  that  the 
penile  rigidify  implant  be  classified  into 
class  m.  FDA  searched  the  published 
literature  and  further  documented  the 
potential  risks  to  health  resulting  from 
silicone  implants,  such  as  silicone 
particle  migration  and  allergic  or 
adverse  tissue  reaction. 

The  preamble  to  the  November  23, 
1983  (48  FR  53012),  final  rule 
classifying  the  device  into  class  HI 
advised  that  the  earliest  date  by  which 
PMA's  for  the  device  could  be  required 
was  June  30, 1986,  or  90  days  after 
issuance  of  a  rule  requiring  premaritet 
approval  for  the  device,  whichever 
occurs  later. 

In  the  Federal  Register  of  May  6. 
1994,  FpA  categorized  the  penile 
rigidify  implant  as  a  Croup  2  device, 
which  FDA  believes  has  a  high  potential 
for  being  reclassified  into  class  II.  The 
agency  also  announced  its  intent  to 
issue  an  order  under  section  515(i)  of 
the  act  for  Group  2  devices. 

In  the  Federal  Register  of  August  14, 
1995  (60  FR  41964  at  41986),  FDA 
published  an  order  requiring 
manufacturers  of  penile  rigidify 
implants  to  submit  safety  and 
effectiveness  information  in  accordance 
with  the  Preamendments  Class  m 
Strategy  for  implementing  section  S15(i) 
of  the  act  On  August  14,  1996,  two 
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ciuninariM  of  safety  and  effoctiveness 
information  wen  submitted  to  the 
agency  (Refs.  39  and  40).  These 
summaries  recommended  that  the 
penile  rigidity  implant  be  reclassified 
into  class  n  and  provide  information  to 
■wist  FDA  in  reclassifying  this  deTice. 

In  accordance  with  sections  513(e)  of 
the  act  and  21  CFR  860.130.  based  on 
new  information  with  respect  to  the 
device,  FDA,  on  its  own  initiative,  is 
proposing  to  reclassify  this  device  from 
class  m  to  class  II  when  intended  to 
provide  penile  rigidity  in  men 
diagnosed  as  having  erectile 
dysfunction. 

Consistent  with  the  act  and  the 
regulation,  FDA  did  not  refer,  because  of 
the  reasons  stated  herein,  the  proposed 
reclassification  to  the  Panel  for  its 
recommendation  on  the  requested 
change  in  classification. 

m.  Davka  Deacriptioa 

A  penile  rigidity  implant  is  a  device 
that  consists  of  a  pair  of  semi-rigid  rods 
implanted  in  the  corpora  cavernosa  of 
the  penis  to  provide  rigidity.  It  is 
intended  to  be  used  in  men  diagnosed 
as  having  erectile  dysfunction. 

The  proposed  rule  to  reclassify  the 
penile  rigidity  implant  applies  to  legally 
marketed  penile  rigidity  implants 
identified  above  that  were  commercially 
distributed  before  May  28.  1976,  and  to 
devices  introduced  into  commercial 
distribution  since  that  date  that  have 
been  found  to  be  substantially 
equivalent  to  such  penile  rigidity 
implants. 

IV.  Propoaad  Raclaaaiflcation 

FDA  is  proposing  that  the  penile 
rigidity  implant  be  reclassified  from 
class  III  to  class  II.  FDA  believes  that 
class  (I  with  special  controls 
(specifically,  the  physician  and  patient 
labeling,  biocompatibility  testing, 
mechanical  reliability  performance 
testing,  clinical  testing,  and  sterilization 
requirements  described  in  FDA's 
guidance  document  entitled  "Guidance 
for  the  Content  of  Premarket 
Notifications  for  Penile  Rigidity. 
Implants")  would  provide  a  reasonable 
assurance  of  safety  and  effectiveness. 

V.  Risks  to  Health 

After  considering  the  information 
discussed  by  the  Panels  during  the 
classification  proceedings,  as  well  as  the 
published  literature.  Medical  Device 
Reports,  and  515(i)  submissions  of 
safety  and  effectiveness  information, 
FDA  has  evaluated  the  risks  associated 
with  the  penile  rigidity  implant.  FDA 
now  believes  that  the  following  are  risks 
associated  with  the  use  of  the  penile 
rigidity  implant: 


A.  Infection 

Infection  is  a  risk  common  to  all 
surgical  procedures  and  implants.  For 
penile  rigidity  implants,  infection  is 
typically  reported  to  occur  in  1  to  8 
percent  of  cases  (average  of  3  percent) 
(Refs.  3.  5,  7,  9,  13,  23.  and  26).  In  most 
cases,  these  infections  result  from 
seeding  at  the  time  of  surgery  and  are 
reported  as  early  post-operative 
complications  (ReCs.  5  and  23). 
However,  late  occurring  prosthetic 
infections  have  been  noted,  and  they  are 
believed  to  be  hematogenous  in  nature 
as  the  result  of  dental  or  other  surgical 
procedures  (Refa.  5.  6.  13,  17,  and  23). 

The  best  defense  against  infections  is 
prophylaxis,  particularly  the  selection 
of  patients  who  are  free  of  infection,  the 
administration  of  an  intraoperative 
shave  and  scrub,  the  use  of 
perioperative  antibiotics,  and  adherence 
to  strict  surgical  technique  (Refis.  5,6, 
18.  23,  26,  and  32).  However,  even  with 
these  preventive  measures,  certain 
patients,  such  as  those  with  a  history  of 
urinary  tract  infection,  are  still  at  risk  . 
for  penile  prosthesis  infection  (Raft.  5, 
23,  and  32). 

The  treatment  of  an  Infected  penile 
prosthesis  is  removal  of  the  device 
combined  with  appropriate  antibiotic 
medications  (Reb.  21,  23.  and  26).  A 
new  device  can  either  be  placed  at  the 
time  of  removal,  or  3  to  12  months  later 
(Re&.  5.  7.  23.  and  26).  Sequela  to  penile 
prosthesis  infections  include  scarring/ 
fibrosis  at  the  site  of  the  prior  implant, 
which  could  make  reimplantation  of  a 
penile  rigidity  implant  difiicult  (Refs.  21 
and  30).  Serious  sequela  are  rare  (Ref. 
11). 

B.  Erosion.  Miration,  and  Extrusion 

Erosion  refers  to  the  breakdown  of 
tissue  adjacent  to  the  device.  Migration 
refers  to  the  movement  of  the  implant 
within  the  body.  In  some  cases,  erosion 
may  result  in  the  external  migration  of 
the  device,  which  is  called  extrusion. 
Erosion,  migration,  and  extrusion  of  a 
penile  rigidity  implant  are  uncommon 
(<3  percent)  complications  (Ref.  28). 
Erosion  and/or  extrusion  usually  occur 
distally  through  either  the  urethra  or  the 
glans  penis  (Ref.  26).  Proximal 
migration  of  the  device  without  erosion 
or  extrusion  can  result  in  inadequate 
support  of  the  glans  penis  (often  called 
"floppy  glans"  or  "SST  deformity") 
(Refs.  28  and  31). 

Factors  contributing  to  erosion, 
migration,  or  extrusion  include 
implantation  of  a  device  that  is  too 
large,  iatrogenic  injury  to  the 
surrounding  tissues  (i.e.,  urethra, 
corpora,  etc.),  and  infection  (Red.  26, 
27,  and  28).  Additionally,  it  is  possible 


that  malfunction  of  the  implant  could 
lead  to  erosion,  migration,  or  extrusion 
if  rough  or  sharp  edges  are  created  or 
front/rear  tips  extenders  become 
detached.  Other  risk  factors  include 
previous  pelvic  siugery,  pelvic 
radiation,  and  spinal  cord  injury  (Reb. 
28  and  35). 

Treatment  of  an  eroded,  migrated,  or 
extruded  device  consists  of  removal  of 
the  device,  antibiotic  treatment,  and 
supportive  care  (ReCs.  21,  26,  and  28).  if 
the'condition  is  not  treated  in  a  timely 
manner,  the  condition  may  worsen, 
leading  to  infection  and  loss  of  tissue 
(Ref.  21). 

C.  Mechanical  Malfunction 

As  with  other  prosthetic  devices 
intended  to  restore  a  physiologic 
function,  penile  rigidity  implants  may 
malfunction  mechanically.  Rates  for 
mechanical  malfunction  vary  with  the 
type  and  model  of  penile  rigidity 
implant,  and  are  believed  to  be 
si^ficantly  lower  now  than  they  were 
with  previous  models  due  to 
improvements  in  design  (Refs.  14. 17, 
and  27).  Mechanical  malfunction  may 
be  caused  by  improper  device  handling 
or  surgical  technique,  or  problems  with 
the  device's  design  or  manufacturing 
process  (Ref.  27). 

Mechanical  malfunctions  may  affect 
device  effectiveness  in  terms  of 
decreases  in  device  positionability, 
implant  rigidity  or  column  strength,  or 
length  of  the  prosthesis  (Refs.  1, 14, 19. 
24,  25,  and  36).  Surgical  intervention  to 
remove  and  replace  the  device  is 
required  if  the  patient  desires  a  woiidng 
prosthesis  (Refs.  1,  33,  and  36). 

D.  Patient  Dissatisfaction 

If  patients  are  not  provided 
information  and  counseled  about  the 
risks  and  benefits  of  the  penile  rigidity 
implant  prior  to  implantation,  they  may 
not  have  realistic  ex{>ectations  of  the 
physical,  psychological,  and  functional 
outcomes  of  the  implant  (Refs.  15,  26, 
and  30).  Uninformed  patients  may  be 
dissatisfied  with  the  outcome  in  terms 
of  size,  shape,  and  rigidity  of  the 
prosthetic  erection;  concealability  of  the 
penis;  penile  scarring;  penile  sensation; 
the  chance  that  any  latent  erectile 
capability  will  be  lost  following  surgery; 
or  other  performance  characteristics 
(Refs.  17,  21,  26,  and  34).  Some 
dissatisfied  patients  have  requested 
removal  of  a  device  that  was  functioning 
according  to  the  manufacturer's 
specifications  because  the  implant  did 
not  meet  their  expectations  (Refs.  9  and 
22).  With  proper  counseling,  however, 
patient  satisfaction  with  penile  rigidity 
implants  is  typically  in  the  range  of  85 
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to  91  percent  (Refs.  8, 12, 14, 16. 17,  and 
37). 

E.  Advene  Tissue  Reaction 

If  the  materials  used  in  the 
construction  of  the  device  are  not 
biocompatible,  the  {Mtient  may  have  an 
adverse  tissue  reaction.  This  risk  is  not 
unique  to  penile  rigidity  implants,  as 
patients  may  have  an  adverse  tissue  or 
sensitivity  reaction  to  any  implanted 
device.  Since  the  time  that  the  penile 
rigidity  implant  was  originally 
classified,  few  reports  of  adverse  tissue 
reaction  have  been  reported  (Ref.  19). 
Surgical  removal  of  the  implant  is 
generally  indicated  in  patients 
experiencing  prolonged  discomfort  or 
pain  due  to  biocompatibility  issues 
associated  with  device  materials. 

F.  Prolonged  or  Intractable  Pain 

As  would  be  expected  for  any 
implant,  surgical  placement  of  a  penile 
rigidity  implant  results  in  temporary 
pain  at  the  operative  sites  during  the 
recovery  period.  Infrequently,  however, 
cases  of  prolonged  or  intractable  post- 
operative pain  associated  with  device 
implantation  have  also  been  reported 
(Ref.  22).  Persistent  or  worsening  pain 
beyond  the  4  to  6-week-post-operative 
healing  period  is  symptomatic  of 
possible  infection  (Refs.  23  and  29). 
However,  studies  have  noted  cases  with 
persistent  pain  and  subsequent  device 
removal  for  which  culture  results  were 
negative  (Ref.  14).  It  is  possible  that  pain 
can  also  be  symptomatic  of  adverse 
tissue  reaction,  mechanical  malfunction, 
or  incorrect  sizing  of  the  device. 
Prolonged  or  intractable  pain  may  lead 
to  surgical  intervention  with  device 
removal. 

G.  Urinary  Obstruction 

If  the  prosthesis  compresses  the 
urethra,  urine  flow  could  be  impeded 
(Re£  8).  However,  since  the  time  that 
the  penile  rigidity  implant  was 
ori^nally  classified,  reports  of  urinary 
obstruction  secondary  to  implantation 
of  a  penile  rigidity  implant  have  been 
rare  (Ref.  19).  This  complication  may 
occur  if  the  implant  is  improperly  sized 
or  malpositioned  by  the  implanting 
physician.  Surgical  intervention  may  be 
indicated  in  patients  experiencing 
urinary  obstruction  associated  with  the 
presence  of  the  device. 

H.  Silicone  Particle  Migration 

The  patient-contacting  surfeces  of 
penile  rigidity  implants  consist 
primarily  of  silicone  elastomers.  Neither 
silicone  gel  nor  liquid  are  used  in  the 
construction  of  these  devices.  The 
migration  of  silicone  particles  from  the 
solid  elastomer  exterior  of  various 


penile  prostheses  has  been  described  by 
Barrett  et  al.  (Ref.  2).  Although  particles 
of  silicone  were  found  in  the  tissues 
adjacent  to  the  device  and  in  draining 
lymph  nodes  in  some  patients,  no 
deleterious  effects  have  been  associated 
with  this  finding  to  date.  In  a  related 
study  by  Fishman  et  al.,  patients  with 
pre-existing  penile  implants  underwent 
pelvic  lymph  node  dissection  for 
reasrais  imrelated  to  the  implant  (Ref. 
10).  Microscopic  examination  of  the 
lymph  nodes  showed  no  evidence  of 
silicone  elastomer  migration. 

Since  the  time  that  the  reasons  for 
placing  penile  rigicfity  implants  into       ^ 
class  in  were  first  summarized,  no 
advose  reactions  related  to  silicone 
particle  miration  have  been 
documented.  Therefore,  it  appears  that 
this  theoretical  risk  may  not  be  an  actual 
risk  of  penile  rigidity  implants. 

f.  Other  Complications 

Other  infrequently  reported 
complications  of  the  penile  rigidity 
implant  include  post-operative 
bleeding,  hematoma,  penile  edema,  and 
penile  necrosis/gangrene  (ReCs.  3. 19, 
20.  26.  and  36).  Intraoperative 
complications  have  also  been  noted, 
which  include  perforation  of  the 
corpora  or  the  urethra,  inability  to 
adequately  dilate  the  corpora,  incorrect 
sizing  of  the  implant,  and  tearing  or 
ripping  the  device  during  implantation 
(Rdb.  5, 19. 26. 30,  and  36).  All  at  these 
complications  can  be  reduced  by  good 
patient  selection  and  careful  surgical 
technique. 


FDA  believes  the  penile  rigidity 
implant  should  be  classified  into  class 
n  because  special  controls,  in  addition 
to  general  controls,  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device,  and  \here  is  sufficient 
information  to  establish  special  controls 
to  provide  such  assurance. 

Vn.  Sununary  of  DaU  Upon  Which  the 
Reclassification  is  Based 

In  addition  to  the  potential  risks  of 
the  penile  rigidity  implant  described  in 
section  V  of  this  dociunent,  there  is 
reasonable  knowledge  of  the  benefits  of 
the  device.  Specifically,  placement  of 
the  penile  rigidity  implant  in  men  with 
erectile  dysfunction  typically  provides 
sufficient  penile  rigidity  for  vaginal 
intercoiuse.  Furthermore,  sati^hction 
rates  in  excess  of  90  percent  have  been 
reported  among  penile  rigidity  implant 
recipients  (Refs.  8, 12, 14, 16. 17,  and 
37). 

Based  on  the  available  information. 
FDA  believes  that  the  special  controls 


discussed  in  section  Vm  of  this 
document  are  capable  of  providiag 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  penile  rigidity 
implant  with  regard  to  the  identified 
risks  to  health  of  this  device. 

vm.  Special  Controls 

In  addition  to  general  controls.  FDA 
believes  that  the  guidance  document 
entitled.  "Guidance  for  the  Content  of 
Premarket  Notifications  for  Penile 
Rigidity  Implants"  (Ref.  38)  is  an 
adequate  special  control  to  address  the 
risks  to  health  described  in  secticm  V  of 
this  document 

This  guidance  document  addresses 
the  following:  (1)  Physician  labeling,  (2) 
patient  labeling,  (3)  biocompatibility 
testing.  (4)  mechanical  testing.  (5) 
clinical  data  requirements,  and  (6) 
sterilization  procedures  and  labeling. 


A.  nyndan  labeling 

The  physician  labeling  secdoo  of  the 
guidance  docimient  can  help  control  the 
risks  of  infection,  erosion,  migration, 
extrusion,  mechanical  malfuiiction, 
patient  dissatisfaction,  prolonged  or 
intractable  pain,  urinary  obstruction, 
silicone  particle  migration,  and  other 
miscellaneous  clinical  complications  by 
having  the  manufacturer  provide 
information  on:  (1)  The  proper  handling 
of  the  device  prior  to  implantation,  (2) 
selection  and  preparation  of  dte  patient, 
(3)  surgical  and  sterile  technique,  (4) 
implant  sizing,  (5)  care  of  the  implant 
site  during  and  after  the  recovery 
period,  (6)  post-operative  use  of  the 
device,  (7)  how  to  recognize  and 
minimize  these  potential  complications, 
(8)  the  normal  healing  process,  and  (9) 
the  realistic  outcomes  of  the  penile 
rigidity  implant 

B.  Patient  labeling 

The  patient  labeling  section  of  the 
guidance  document  can  help  control  the 
risks  of  infection,  erosion,  migration, 
extrusion,  mwrhanical  malfimction, 
patient  dissatisfaction,  prolonged  or 
intractaUe  pain,  urinary  obstruction, 
silicone  particle  migration,  and  other 
miscellaneous  clinical  complications  by 
having  the  manufecturer  provide 
prospective  patients  information  cm:  (1) 
Care  of  the  implant  site  during  and  after 
the  recovery  period,  (2)  post-operative 
use  of  the  device,  (3)  how  to  recognize 
and  minimize  these  potential 
complications.  (4)  the  normal  healing 
process,  and  (5)  the  realistic  outcomes 
of  the  penile  rigidity  implant 

C.  Biocompatibility  testing 

Adherence  to  the  biocompatibility 
testing  section  of  the  guidance 
document  can  control  the  risk  of 
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adverse  tissue  reaction  by  having  the 
manufacturer  demonstrate  that  the 
patient  contacting  materials  of  the 
penile  rigidity  implant  are  safe  for  long- 
term  implantation. 

D.  Mechanical  testing 

Adherence  to  the  mechanical  testing 
section  of  the  guidance  document  can 
help  control  the  risks  of  erosion, 
migration,  extrusion,  and  mechanical 
malfunction  by  demonstrating  the 
reliability  of  the  device. 

£1  Clinical  data  requirements 

For  penile  rigidity  implants  that  are 
significantly  different  from  devices 
already  on  the  market,  the  clinical  data 
requirements  section  of  the  guidance 
document  can  help  control  the  risks  of 
infection,  erosion,  migration,  extrusion, 
mechanical  malfunction,  and  prolonged 
or  intractable  pain  by  determining 
whether  these  risks  are  within  the  limits 
eatablished  by  existing  devices. 

F.  Sterilization  procedures  and  labeling 

Adherence  to  the  sterilization 
procedures  and  labeling  section  of  the 
guidance  document  can  help  control  the 
risk  of  infection  by  guarding  against  the 
implantation  of  an  unsterile  device. 
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X.  Environmental  Impact 

The  agency  has  determined  under  21 
CFH  25.24(e)(2)  that  this  proposed 
classification  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

XL  Analysis  of  Impacts 

FDA  has  examined  the  impArts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C  601-612)  (as  amended  by 
subtitle  D  of  the  Small  Business 
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Regulatory  Fairness  Act  of  1996  (Pub.  L. 
104-121),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-t). 
Executive  Order  12866  diracts  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
legulato^  approaches  that  maximize 
net  benefits  (including  potential 
eoHUHnic,  envinaimental.  publichealth 
and  safety  and  other  advantages 
distributive  impacts  and  equity).  The 
agency  believes  that  this  proposed  rule 
is  consistent  with  the  regulatory 
]rfiilosopby  and  prindptes  identified  in 
the  Executive  Older.  In  addition,  the 
proposed  ndeis  not  a  significant 
regulatory  action  as  defined  by  the 
Esncutive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order* 

The  Regulatoiy  Flexibility  Act 
requires  agencies  to  analjrae  regnlatawy 
options  tlwt  would  minimize  any 
significant  impact  of  a  rule  on  small 
ei^ties.  Reclassification  of  this  device 
from  class  in  to  class  II  will  relieve  all 
manufecturers  of  the  device  of  the  cost 
of  complying  with  the  premaricet 
api»oval  requirements  Ln  section  515  of 
the  act  Because  reclassification  will 
reduce  regulatory  costs  with  respect  to 
this  device,  it  will  impose  no  significant 
econnnic  impect  on  any  small  entities, 
and  it  may  permit  small  potential 
oompetitois  to  enter  the  marketplace  by 
lowering  their  costs.  The  agency 
therefore  certifies  that  the  final  rule  will 
not  have  a  significant  economic  impact 
cm  a  substantial  number  of  small 
entities.  The  rule  also  does  not  trigger 
the  requirement  for  a  written  statem«it 
under  section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  because  it  does 
not  impose  a  mandate  that  lasults  in  an 
expenditure  of  $100  million  or  mora  by 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  by  the  private  sector,  in 
any  1  year. 

Xn.  Comments 

Interested  persons  may,  on  or  before 
March  16, 1998  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted  except  tiiat 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  fotmd  in  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  ajn.  and  4  pjn., 
Monday  through  Friday. 

List  of  Subjects  in  21 CFR  Fait  878 

Medical  devices. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  tmder 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs,  it  b  proposed  that 
21 CFR  part  876  be  amended  as  follows: 

PART  879— QASTROENTEROLOOY^ 
UROLOQV  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  876  oontinties  to  read  asiollawK 

Aulhari^  2t  U.S.C  351. 360. 360c.  360e, 
360f,  3601.  371. 

2.  Section  876.3630  is  revised  to  read 
as  follows: 


1878.3630 

(a)  Identification.  A  penile  rigidity 
implant  is  a  device  that  consists  of  a 
pair  of  semi-rigid  rods  implanted  in  the 
corpora  cavernosa  of  the  (tenis  to 
provide  rigidity.  It  is  intended  to  be 
used  in  men  diagnosed  as  having 
erectile  dysfunction,    (b)  Classification. 
Class  n  (qpedal  controls)  (premaricet 
notification  guidance). 

Dstadb  Novamber  11, 1997. 
Jessph  A.  Levitt. 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  HeaMt. 

(FR  Doa  97-32809  Fifed  12-15-97;  8:45  am] 
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25  CFR  Part  514 

Aimuai  Fees  Payable  By  Indtan 
Qaming  Oporatiofis 

AQBICV:  National  Indian  Gaming 

Commission. 

action:  Proposed  nUe. 

StMMAirr:  The  National  Jhidian  Guning 
Commission  is  proposing  toamend  its 
fee  regulations  to  add  class  m  gaming 
revenues  to  the  assessable  gross  revenue 
base,  increase  the  total  amount  of  fees 
that  can  be  imposed,  and  provide  for  an 
exemption  for  self-regulated  tribes  such 
as  the  Mississippi  Band  of  Choctaw. 
This  action  is  being  taken  pursuant  to 
recent  amendments  to  the  Indian 
Gaining  Regulatory  Act.  The  primary 
effect  of  this  action  is  to  increase  the 
funding  for  the  National  Indian  Gaming 
Commission. 

DATES:  Comments  must  be  submitted  on 
or  before  January  15, 1998. 

ADDRESSES:  Comments  may  be  mailed 
to:  Fee  Regulation  Comments,  National 
Indian  Gaming  Commission.  1441  L 
Street,  N.W..  Suite  9100,  Washington, 
DC  20005,  delivered  to  that  address 
between  8:30  a.m.  and  5:30  p.m., 
M(Hiday  through  Friday,  or  fexed  to 
202/632-7066  (this  is  not  a  toll-free 
number).  Comments  received  may  be 


inqMcted  bet%ireeD  9  a.m.  and  noon,  and 

between  2  p.m.  and  5  pjs. 

FOa  FUfOHERRIPORMATION  OONTACT: 

Ftad  W.  Stuckwisch  at  202/632-7003; 

&x  202/632-7066  (these  an  not  t<^-free 

numbtts). 

SUPPLEHBITAftY  MFORHAHON:  Hie 
Indian  Gaming  Regulatcny  Act  (lOUk), 
enacted  on  October  17, 1988. 
established  the  National  Indian  Gaming 
Commission  (Ccanmissian).  The 
Commission  is  diatged  with,  among 
other  things,  regulating  gaming  on 
Indian  lands.  Pursuant  to  recent 
amendmwnts  to  the  IGRA.  theee  fee 
ragulaticms  are  being  amended  to: 

(1)  Add  class  in  gaming  revenues  to 
the  ■isesisblo  gross  revenue  base. 

(2)  Increase  the  total  amount  of  fees 
that  can  be  impoeed,  and 

(3)  Provide  an  exemption  for  aelf- 
regultfed  tribes  such  as  the  Mississippi 
Band  of  Choctaw. 

As  a  result  gaming  operations 
offering  only  class  m  games  mtist  begin 
reporting  and  paying  fees,  and  gaming 
opoatians  offering  both  class  D  and  m 
games  must  begin  repotting  and  paying 
fees  on  their  class  III  revenues. 

The  Commission  has  adopted  a  30 
day  comment  period  for  this  prt^Ktsed 
rule  because  (1)  the  basic  rule  has  been 
in  e£bctlcv  six  (6)  years.  (2)  comments 
were  received  and  considered  before  the 
beaic  rule  was  adopted,  and  (3)  it  is 
important  that  the  increased  funding  far 
the  Commission  as  enacted  by  Congress 
be  implemented  as  soaa  as  possible. 

The  purpose  of  these  rs^gmations  is  to 
implement  those  portions  of  IGRA  that 
provide  for  the  payment  of  fees  by 
gaming  operations  and  for  the  coUecticm 
and  use  of  such  fines  by  the  Commission. 
Gaming  operations  are  the  eccmcnnic 
entities  that  are  licensed  by  a  tribe, 
operate  the  games,  receive  the  revenues, 
issue  the  prizes,  and  pay  the  expenses. 
Gaming  operations  may  be  operated  by 
a  tribe  directly,  by  a  management 
contractor,  or  in  tihe  case  of  certain 
grandfathraed  class  II  gaming 
operations,  by  an  individual  owner/ 
opentat. 

These  regulations  provide  fcv  a 
system  of  fee  assessment  and  payment 
that  is  self-administered  by  the  gaming 
operations.  Briefly,  the  Commission 
adopts  and  communicates  the 
assessment  rates;  the  gaming  operations 
apply  those  rates  to  their  revmiues, 
compute  the  fees  to  be  paid,  and  report 
and  remit  the  fees  to  the  Commission  on 
a  quarterly  basis. 

Aimual  fees  are  payable  quarterly 
each  calendar  year  based  on  the 
previous  calendar  year's  class  n  and  III 
assessable  gross  revenues  from  the 
gaming  operations. 
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The  CommiMion  %irill  adopt 
preliminary  annual  fee  rate(s)  during  the 
mat  quarter  of  each  calendar  year  and 
final  annual  fee  rateCs)  for  that  3rear 
during  the  fourth  Quarter.  Separate  rate* 
may  be  established  for  assessable  gross 
revenue  amounts  under  $1,500,000  (1st 
tier)  and  amounts  over  Si, 500,000  (2nd 
tier).  The  rates  when  adopted  will  be 
published  in  the  Federal  Register. 

Under  the  proposed  rule,  self- 
regulated  tribes  such  as  the  Missiaaippi 
Band  of  Choctaw  will  be  exempt  bom 
the  payment  of  fees  pursuant  to  the 
fiscal  year  1998  Interior  Appropriations 
Act  llie  definitions  of  self-regulation 
and  self-regulated  and  the  requirements 
for  obtaining  a  certificate  of  self- 
regulation  and  designation  as  self- 
regulated  will  be  developed  and  added 
to  the  regulationa  in  later  rulemakings. 

Gaming  operations  are  to  apply  the 
rates  adopted  to  their  assessable  gross 
revenues  from  the  preceding  calendar 
year  to  determine  to  amount  of  fees  to 
be  paid.  The  gaming  operations  are  to 
report  Am  amounts  of  assessable  gross 
revenues,  the  fees  to  be  paid,  and  their 
calculations  to  the  Commission  when 
they  remit  their  quarterly  payments. 
Remittances  and  reports  are  due  no  later 
than  March  31,  June  30,  September  30, 
and  December  31,  of  each  calendcu'  year. 

Examples  of  computations  are 
included  in  the  regulations. 

By  passing  the  raes  on  the  previous 
year's  aasessable  gross  revenues, 
sufficient  time  is  provided  to  the  gaming 
operations  to  finalize  and  submit 
adiusted  numbers  before  the  end  of  the 
third  quarter  of  the  calendar  yeer. 
Furthermore,  by  providing  for  the 
adoption  of  preliminary  and  final  rates 
by  the  Commission,  it  is  intended  that 
sufficient  time  be  provided  the 
Commission  to  ascertain  the  assessable 
gross  revenue  base  before  finalizing  the 
rates  for  each  calendar  year. 

These  regulations  are  applicable  to  all 
gaming  operations  under  the 
jurisdiction  of  the  Commission.  New 
gaming  operations  (with  no  gaming 
revenues  generated  in  the  previous 
calendar  year)  must  file  reports 

3uarterly  even  though  no  fees  will  be 
ue. 

Penalties  and  interest  may  be  aBsossed 
for  failures  to  file  quarterly  statements 
and  to  pay  fees  when  due.  and  required 
approvals  may  be  withheld,  denied  or 
revoked  for  failures  to  pay  fees, 
penalties  and  interest 

Rsgulatory  FlexiUlity  Act 

This  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  teq.).  The 


sdditional  entities  becoming  subject  to 
these  regulstions  as  a  result  of  the 
changes  now  being  made  are  generally 
larger  than  those  entities  presently 
covered.  Furthermore,  the  tses  that  ¥rill 
be  paid  by  the  entities  presently  covered 
will  be  less  than  the  faes  they  an 
presently  paying. 

Natkmal  EavironmsBtal  Pelicy  Act 

The  Commission  has  determined  that 
this  proposed  rule  does  not  constitute  a 
major  Federal  action  significanUy 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 


TmddhL] 

Chainnan,  National  Indkm  Gaming 
Comatiauon. 

List  of  Sab^ecte  in  25  CFR  Part  S14 

Gambling,  Indians-lands,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  25  CFR  Part  514  is 
proposed  to  be  amended  as  follows: 

PART  514--FEES 

1.  The  auUiority  for  Part  514 
continues  to  read  as  follows: 

Authority:  25  U.S.C  2706. 2706. 2710, 
2717. 2717a. 

2.  Section  514.1  is  amended  by 
revising  paragraphs  (a)  introductory 
text.  (aK4).  (b)  introductory  text.  (bM4). 
(c)  introductory  text,  (c)(1).  (c)(2),  (c)(5) 
introductory  text,  (c)(8),  (d)  introductory 
text,  and  (g)  and  by  adding  paragraph 
(a)(6),  to  read  as  follows: 


fS14.1    Annual  I 

(a)  Each  gaming  operation  under  the 
jiuisdictiom^of  the  Commission  shall  pay 
to  the  Commission  annual  fees  as 
established  by  the  Commission.  The 
Commission,  by  a  vote  of  not  less  than 
two  of  its  members,  shall  adopt  the  rates 
of  fees  to  be  paid. 

•  •        •        •        • 

(4)  The  rates  of  fees  imposed  shall 
be— 

(i)  No  more  than  2.5  percent  of  the 
first  $1,500,000  (1st  tier),  and 

(ii)  No  more  than  5  percent  of 
amounts  in  excess  of  the  first  SI. 500.000 
(2nd  tier)  of  the  assessable  gross 
revenues  from  each  gaming  operation 
regulated  by  the  Commission. 

•  •        •        •        • 

(6)  If  a  tribe  is  determined  to  be  self- 
regulated  pursuant  to  the  provisions  of 
25  U.S.C  2717(a)(2)(C).  no  fees  shall  be 
imposed. 

(o)  For  purposes  of  computing  fees, 
assessable  gross  revenues  for  each 
gaming  operation  are  the  annual  total 


amoimt  of  money  wagered  on  class  n 
and  in  games,  admission  fees  (including 
table  or  card  fees),  less  any  amounts 
paid  out  as  prizes  or  paid  for  prizes 
awarded,  and  less  an  allowance  for 
amortization  of  capital  expenditures  for 
structiirss. 

•  •        •   .     •        * 

(4)  All  class  n  and  in  revenues  bom 
gaming  operations  are  to  be  included. 

(c)  Eacn  gaming  operation  regulated 
by  the  Commission  shall  file  with  the 
Commission  quarterly  a  statement 
showing  its  assessable  gross  revenues 
for  theprevious  calendar  year. 

(1)  These  quarterly  statements  shall 
show  the  amounts  derived  from  each 
type  of  game,  the  amounts  deducted  for 
prizes,  and  the  amounts  deducted  for 
the  amortization  of  structures; 

(2)  These  quarterly  statements  shall  be 
filed  no  later  than  March  31,  Juine  30, 
September  30,  and  December  31 ,  of  each 
calendar  year  the  gaming  operation  is 
subject  to  the  jurisdiction  of  the 
Commission,  beginning  in  September 
1991.  Any  changes  or  adjustments  to  the 
previous  year's  assessable  gross  revenue 
amounts  from  one  quarter  to  the  next 
shall  be  explained. 

•  •        •        •        • 

(5)  Esch  gaming  operation  shall 
detennine  the  amount  of  fees  to  be  paid 
and  remit  them  with  the  sUtement 
required  in  paragraph  (c)  of  this  section. 
The  fees  payable  shall  be  computed 
using — 

(8)  Qusrterly  statements,  remittances 
and  communications  about  fees  shall  be 
transmitted  to  the  Commission  at  the 
following  address:  Office  of  Finance, 
National  Indian  Gaming  Commission. 
1441  L  Street,  N.W.,  Suite  9100, 
Wsshington,  DC  20005.  Checks  should 
be  made  payable  to  the  National  Indian 
Gaming  Commission  (do  not  remit 
cash). 

•  •        •        •        • 

(d)  The  total  amount  of  all  fees 
imposed  during  any  fiscal  year  shall  not 
exceed  $8,000,000.  The  Commission 
shall  credit  pro-rata  any  fees  collected 
in  excess  of  this  amount  against 
amounts  otherwise  due  at  the  end  of  the 
quarter  following  the  quarter  during 
which  the  Commission  makes  such 
determination. 


(g)  The  information  collection 
requirements  contained  in  paragraph  (c) 
of  this  section  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  3200-0011. 
The  information  is  being  collected  to 
determine  the  assessable  gross  revenues 
of  each  gaming  operation  and  the 
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aggregate  assessable  gross  revenues  of 
all  gaming  operations.  The  information 
will  be  used  to  set  and  adjust  fee  rates 
and  to  verify  the  computations  of  fees 
paid  by  each  gaming  operation. 
Response  is  mandatory. 

(FRDoc.  97-^32662  Filed  12-15--97;  8:45  am] 

SaUNQ  COOC  78SS-S1-M 


OEPARTMENT  OF  LABOR 

mw  Saiaty  and  Hwlth  Admhriatiallon 

SO  CFR  Parte  56. 57, 62, 70,  aiKt71 
RM-AASS. 

HaaHh  aiaiMrdB  for  OccupaHonal 
No*aa  Expoaura  in  Coal.  Malal  «id 
NonmatelMinaa 

AOENCV:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 

ACDON:  Proposed  rule;  Availability  of 
r^Mrt 


:  This  notice  announces  the 
availability  of  a  report  from  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  entitied  "Prevalence  of 
Hearing  Loss  For  Noise-Exposed  Metal/ 
Nonmetal  Miners."  The  report,  which 
MSHA  received  on  October  15,  1997,  is 
cumulative  evidence  concerning  the  risk 
to  metal  and  nonmetal  miners  of  noise 
induced  hearing  loss  (NIHL).  The  report 
is  relevant  to  the  magnitude  of  the  risk 
of  NIHL  among  miners.  The  Agency, 
therefore,  will  supplement  the 
rulemaking  record  with  this  report  and 
make  it  available  to  interested  parties 
upon  request 

AOOnesSES:  Copies  of  the  report  are 
available  from  the  Office  of  Standards. 
Regulations,  and  Variances,  703-235- 
1910. 

ftm  RmTHER  MF0MMT10N  CONTACT: 
Patricia  W.  Silvey.  Director,  MSHA, 
Office  of  Standards,  Regulations,  and 
Variances,  703-235-1910. 
SOPPtaiEIITARY  INFORMATION:  On 
December  17, 1996,  MSHA  published  a 
proposed  rule  in  the  Federal  Register 
(61  PR  66348)  revising  its  health 
standards  for  occupational  noise 
exposure  in  coal  and  metal  and 
noiunetal  mines.  In  this  proposal, 
MSHA  stated  that  current  scientific 
evidence  demonstrates  that  NWL 
constitutes  a  serious  hazard,  that 
evidence  exists  of  continuing  harm  to 
miners,  and  that  MSHA  standards  no 
longer  reflect  experience  and  expert 
advice.  The  Agency  concluded  that 
regulatory  action  was  necessary  to 
address  the  continued  excess  risk  of 
NIHL  resulting  from  mining 
employment 


MSHA  evalucrted  evidence  related  to 
the  risk  to  miners  bom  exposure  to 
harmful  levels  of  noise,  and  evidence  on 
the  level  of  that  risk.  MSHA  determined 
that  with  respect  to  mine  safety  and 
health,  any  definition  of  material 
impairment  of  hearing  should  relate  to 
a  permanent,  measurable  loss  of  hearing 
which,  unchecked,  will  limit  the  ability 
to  understand  speech,  as  it  is  spoken  in 
everyday  social  (noisy)  conditions.  This 
is  bcMcause  speech  comprriiension  is 
essential  for  mine  safisty. 

The  Agency  reviewed  the  major 
studies  on  the  level  of  risk  at  difiisrent 
noise  exposures.  The  studies 
consisteaUy  indicated  that  the  risk  of 
developing  a  material  impairment 
became  significant  over  a  working 
lifetime  when  workplace  exposure 
exceeded  average  sound  levels  of  85 
dBA.  The  data  hirther  indicated  that 
while  lowering  exposure  from  an  eight- 
hour  time-weighted  average  (TWA«)  of 
90  dBA  to  one  of  85  dBA  did  not 
eliminate  the  risk,  it  did  reduce  the  risk 
by  approximately  half.  MSHA  also 
reviewed  a  large  body  of  date  on  the 
effects  of  varying  industrial  sound  levels 
on  worker  hearing.  These  studies  were 
supportive  of  the  same  conclusion.  The 
Agency  also  focused  on  the  harm  that 
can  occiir  at  lower  sound  levels  by 
reviewing  studies  of  workers  in  other 
coimtries. 

To  confirm  the  magnitude  of  the  risks 
of  NIHL  among  miners,  MSHA 
examined  evidence  of  reported  hearing 
loss  among  miners  from  a  variety  of 
sources  audiometric  date  bases  tracking 
hearing  acuity  among  coal  miners, 
individual  commenter  date,  hearing  loss 
date  reported  to  MSHA,  and  workers' 
compensation  date.  MSHA  also  asked 
NIOSH  to  examine  a  body  of 
audiometric  data  which  tracked  hearing 
acuity  among  coal  miners  and  one 
which  tracked  hearing  acuity  among 
metel  and  nonmetel  miners.  NIOSH 
completed  its  analysis  of  the 
audiometric  date  on  coal  miners  and 
issued  a  report  to  MSHA  entitied 
"Analysis  of  Audiograms  for  a  Large 
Cohort  of  Noise-Exposed  Miners," 
(Franks,  1996)  which  is  a  part  of  the 
existing  rulemaking  record. 

NIOSH  has  now  issued  its  report  to 
MSHA  which  analyzes.audiometric  date 
on  metal  and  nonmetal  miners.  This 
report  is  entitied  "Prevalence  of  Hearing 
Loss  For  Noise-Exposed  Metel/ 
Nonmetal  Miners."  The  NIOSH  analysis 
supports  the  conclusion  from  earlier 
scientific  studies  that  miners  are  losing 
their  hearing  sensitivity  faster  than  the 
general  population.  It  indicates  that 
49%  of  the  male  population  of  metal 
and  nonmetal  miners  have  a  hearing 


inHMirment  by  age  50  as  compared  with 
only  9%  of  die  general  population. 

The  report  is  available  to  interested 
members  of  the  public  and  may  be 
obtained  upon  request  by  electronic 
mail,  fax,  phone,  or  mail  as  follows:  (1) 
Electronic  maU:  psilvey9msha.gov.  (2) 
Fax-  MSHA,  Office  of  Standards, 
Regulations,  and  Variances,  70^235- 
5551,  (3)  Phone:  Patricia  W.  Silvey. 
703-235-1910,  and  (4)  MaU:  Mine 
Safety  and  Health  Administration. 
Office  of  Standards.  Regulations,  and 
Variances,  4015  Wilson  Boulevard, 
Room  631.  Arlington.  VA  22203-1984. 

Dated:  December  9, 1997. 
J.  Davitt  McAtear, 

Asaistant  Secntny  for  Mine  Saftir  and 
Health. 

(PR  Doa  97-32709  Filed  12-15-07;  8:45  am] 


UBRARY  OF  CONGRESS 

Copyright  Offioo 

37CFRPart2S3 

(Docfcel  No.  M-6  CARP  NCBRA] 

NoncommofoM  Educational 
Broadeaating  Compulaory  Ucanaa 

AGENCY:  Copyright  Office,  Library  of 
Congress. 

ACTION:  Notice  of  proposed  rulemaking; 
correction. 


SUMMARY:  This  document  clarifies  the 
dates  for  filing  commente  and  Notices  of 
Intent  to  Participate  published  in  the 
Federal  Register  notice  of  December  1, 
1997,  announcing  the  proposed 
rulemaking  for  adjusting  the  royalty 
rates  for  the  noncommercial  educational 
broadcasting  compulsory  license. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Tanya  M.  Sandros,  Attorney  Advisw. 
Copyright  Arbitration  Royalty  Panel 
(CARP).  P.O.  Box  70977,  Southwest 
Stetion,  Washington,  D.C.  20024. 
Telephone  (202)  707-8380.  Telefex: 
(202) 707-8366. 

SUPPiaiENTARY  INFORMATION:  The  notice 
of  proposed  rulemaking  concerning  the 
adjustment  of  royalty  rates  for 
compulsory  license  governing  the  use  of 
certain  copyrighted  works  in  connection 
with  noncommercial  broadcasting 
contains  two  dates  for  filing  commente 
and  Notices  of  Intent  to  Participate.  The 
correct  date,  December  29, 1997,  is 
announced  in  the  date  caption.  The 
second  date,  December  31, 1997,  steted 
in  the  section  entitied,  Commente  and 
Notices  of  Intent  to  Participate,  page 
63504.  second  column,  first  paragraph. 
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first  sentence,  is  inGonect  and  diould 
also  read  December  29. 1997. 

The  notice  also  contains  an  error  in 
the  regulatory  text  which  tequires 
correction. 

Ual  drSob^Mits  la  37  CFK  Fait  2S3 

Copyright,  Music,  Radio.  Television. 

Accordingly,  37  CFR  part  253  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  253— USE  OF  CERTAM 
COPYfUQHTEO  WORKS  IN 
CONNECTION  WITH 
NONCOMMERCUL  EDUCATIONAL 
BR0ADCAST1NQ 

1.  The  authority  citation  for  part  253 
continues  to  read  as  follows: 

AuUMTity:  17  U.S.C  118. 801(bNl)  •ad 
S03. 


faS3.7 

2.  In  S  253.7.  paragraph  (b)(4),  correct 
the  parenthetical  "(per  half'  to  read 
"(per  half  hour)". 

Datsd:  DK»nb«  11, 1907. 
MMlly|.KiHilsBir. 
AMaiaiant  General  Counaal. 
|FR  Doc.  97-32792  Pii*d  12-15-97;  8:45  am) 
loooe  MM-aK^ 
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Copyright  Offlc* 

37  CFR  Part  2S5 

(DoelMt  No.  M-«  CARP  DPfU] 


MaclMnlcal  and  OlgiM  Phonoracord 
Oallvary  Rata  Ad|iiatniant  Procaading 

AQCNCV:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Notice  of  proposed  lulemaking: 

correction. 

•MMARY:  This  document  clarifies  the 
dates  for  filing  comments  and  Notices  of 
Intent  to  Participate  published  in  the 
Federal  Registar  notice  of  December  1. 
1997,  announcing  a  proposed 
rxdemaking  concerning  the  adfustment 
of  the  physical  phonorecord  and  digital 
phonorecord  delivery  royalty  rates. 
FOR  FURTHER  VIFORMATKM  CONTACT: 
Tanya  M.  Sandros.  Attorney  Advisor. 
Copyright  Arbitration  Royalty  Panel 
(CARP).  P.O.  Box  70977.  Southwest 
Station.  Washington.  D.C  20024. 
Telephone  (202)  707-8380.  Telefax: 
(202) 707-6366. 

SUPPtEMENTARY  »IF0RMAT10N:  The  notice 
of  proposed  rulemaking  concerning  the 
adfuadnent  of  royalty  rates  for  the 
making  and  distribution  of  a  physical 
phonorecord  and  a  digital  phonorecord 


delivery  contains  two  dates  far  filing 
comments  and  Nodosa  of  Intent  to 
Participate.  The  correct  date.  December 
29. 1997,  is  announced  in  the  date 
caption.  The  second  date,  December  31. 
1997,  stated  in  the  section  entitled. 
Comments  and  Notices  of  Intent  to 
Participate,  page  63507.  third  column,  is 
incorrect  and  should  alao  read 
December  29, 1997. 

Dated:  DKambv  11. 1997. 
Marilya  |.  KrsMapr. 
AatiMtant  General  CounaeL 
(FR  Doc.  97-32791  Filed  12-15-97;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Atiiiilntali  allow  tor  CMMran  and 
Famillaa 

45  CFR  Part  1302 

nM0«70-AB62 

Head  Start  Program 

AOCNCY:  Administration  on  Childran, 
Youth  and  Families  (ACYF). 
Administration  for  Qiildren  and 
Families  (ACF).  HHS. 
ACTION:  Notice  of  propoaed  rulemaking. 

•UMMARV:  The  Administradon  on 
Qiildren,  Youth  and  Families  is  issuing 
this  notice  of  propoaed  rulemaking  to 
amend  its  procedures  regarding 
replacement  of  Indian  tribal  grantees. 
The  proposed  change  would  add 
provisions  to  implement  a  new  statutory 
provision  that  allows  Indian  tribes 
which  are  Head  Start  grantees  to 
identify  an  agency,  and  request  that  the 
agsntT"  be  designated  by  the  Department 
as  aa  allHBative  grantee,  when  the 
grantee  is  terminated  or  denied 
refunding. 

DATES:  In  order  to  be  oonsidaed. 
comments  on  this  proposed  rule  must 
be  received  on  or  before  February  17, 
1998. 

AOONSSSes:  Please  address  comments  to 
the  Associate  Commissioner,  Head  Start 
Bureau.  Administration  for  Children. 
Youth  and  Families.  P.O.  Box  1182. 
Washington,  D.C  20013.  Beginning  14 
days  afier  cloae  of  the  comment  period, 
comments  will  be  available  for  pubtic 
inspection  in  Room  2217.  330  C  Street. 
S.W..  Washington,  D.C  20201,  Monday 
through  Friday  between  the  hours  of 
9:00  a.m.  and  4:00  p.m. 
FOR  FURTHER  VIFORMATION  CONTACT: 
Douglas  IGafohn.  Deputy  Associate 
Commissioner.  Head  Start  Bureau, 
Adminiatratioo  for  Childnn,  YouUi  and 


Families,  P.O.  Box  1182.  Washington. 
D.C  20013:  (202)  205-8572. 

8UPm.EMENTARY  MFORMATION: 


LPrograBl 

Head  Start  is  authorized  under  the 
Head  Start  Act  (42  U.S.C.  9801  et  seq.). 
It  is  a  national  program  providing 
comprehensive  developmental  services 
primarily  to  low-income  preschool 
children,  age  three  to  the  age  of 
compulsory  school  attendance,  and 
their  families.  In  addition.  Section  645A 
of  the  Head  Start  Act  provides  authority 
to  fund  programs  for  nmilies  with 
infants  and  toddlers,  known  as  Early 
Head  Start  programs.  To  help  enrolled 
children  achieve  their  foli>  potential. 
Head  Start  programs  provide 
comprehensive  health,  nutritional, 
educatiimal,  social  and  other  services. 
Additionally,  Heed  Start  programs  are 
required  to  provide  far  the  direct 
participation  of  the  parents  of  enrolled 
children  in  the  development,  conduct, 
and  directioo  of  local  programs.  Parents 
also  receive  training  and  education  to 
foster  their  understanding  of  and 
involvement  in  the  development  of  dteir 
children.  In  fiscal  year  1996,  Head  Start 
served  752,000  children  through  a 
network  of  over  2,000  grantsea  and 
delegate  agencies. 

While  Head  Start  is  intended  to  serve 
primarily  children  whoee  families  have 
incomes  at  or  below  the  poverty  line,  cr 
who  receive  public  assistance,  the  Head 
Start  Act  and  implementing  regulations 
permit  up  to  10  percent  (and  more  for 
Indian  tribes  under  certain 
circumstances)  of  the  children  in  local 
programs  to  be  from  Gunilies  who  do  not 
meet  these  low-income  criteria.  The  Act 
also  requires  that  a  minimum  of  10 
percent  of  the  enrollment  opportunities 
in  each  program  be  made  available  to 
children  %vith  disabilities.  Such  children 
are  expected  to  participate  in  the  full 
range  of  Head  ^art  services  and 
activities  with  their  non-disabled  peers 
and  to  receive  needed  special  education 
and  related  services. 


n.  SnnuBary  of  tlw  ] 
RsgulatioB 

The  authority  for  this  Notice  of 
Proposed  Rulemaking  (NPRM)  is  section 
646  of  the  Head  Start  Act  (42  U.S.C 
9841).  as  amended  by  Public  Law  103- 
252.  Tide  I  of  the  Human  Service 
Amendments  of  1994.  Section  646(e) 
directs  the  Secretary  to  specify  s  process 
by  which  an  Indian  tribe  may  identify 
an  agency,  and  request  that  the  agency 
identified  be  designated  as  the  Head 
Start  agency  providing  services  to  the 
tribe,  if  (a)  fin»nri«t  assistance  to  the 
tribal  ^antee  is  terminated,  and  (b)  the 
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tribe  would  otherwise  be  precluded 
from  providing  Head  Start  services  to  its 
members  because  of  the  termination. 
The  Act  specifies  that  the  regulation 
must  prohibit  the  designation  as  Head 
Start  grantee  of  an  agency  that  includes 
an  employee  who  served  on  the 
administrative  or  program  staff  of  the 
terminated  agency  when  that  employee 
was  responsible  for  a  deficiency  that 
was  the  basis  for  the  termination. 
The  proposed  rule: 

•  Adds  a  new  definition  for  Indian 
tribe; 

•  Provides  that  an  Indian  tribe  may 
identify  an  agency  to  serve  as  the 
alternative  grantee  at  the  time  that  it 
receives  a  notice  of  termination  or  a 
notice  of  denial  of  refunding; 

•  Allows  the  tribe  to  participate  in 
the  selection  of  the  replacement  grantee; 

•  Allows  the  tribe  a  second 
opportunity  to  identify  an  alternative 
agency  if  the  Department  finds  the  first 
agency  identified  by  the  tribe  is  not  an 
eligible  agency  capable  of  operating  a 
Head  Start  program.  If  the  second 
agency  identified  by  the  tribe  is  not 
selected  as  a  Head  Start  grantee,  a 
replacement  grantee  will  be  designated 
under  45  CFR  Part  1302. 

m.  Section  by  Section  Discussion  of  the 
NPRM 

Section  1302.2    Definitions 

We  propose  to  add  to  this  section  a 
definition  for  the  phrase  "Indian  tribe," 
which  is  the  same  definition  that 
appears  in  Section  637(10)  (42  U.S.C. 
§  9832(10))  of  die  Head  Start  Act 

Section  1302.30    Procedure  for 
Identification  of  Alternative  Agency 

Section  1302.30  ouUines  the 
procedures  by  which  an  Indian  tribe, 
may  identify  an  agency  to  the 
Department  as  an  alternative  grantee 
and  request  that  the  agency  be 
designated  as  a  grantee  in  the  event  that 
the  tribe  has  been  terminated  or  denied 
refunding  as  Head  Start  grantee.  While 
section  646(e)(1)(A)  of  die  Head  Start 
Act  refers  only  to  the  "termination"  of 
financial  assistance,  we  have  interpreted 
"termination"  in  this  section  to  mean 
either  termination  of  a  grant  or  denial  of 
refundii^  of  the  grantee,  as  there  is  no 
substantive  difference  between  these 
two  actions  in  terms  of  their  impact  on 
a  grantee's  Head  Start  program. 

Section  1302.30(a)  states  that  a 
grantee  may  take  advantage  of  this 
procedure  only  if  it  was  the  sole  agency 
that  was  receiving  funding  to  provide 
Head  Start  services  to  the  tribe,  and  if 
the  members  of  the  tribe  would 
otherwise  be  precluded  from  receiving 
Head  Start  services  because  of  the 


termination  or  denial  of  refunding. 
These  basic  qualifying  criteria  are  foimd 
in  Section  646(e)(1)  of  the  Head  Start 
Act 

Under  section  1 302 .30(b)  of  the 
proposed  procedures  the  Department,  if 
it  moves  to  tenninate  or  deny  refunding 
to  a  tribal  grantee,  must  notify  the 
grantee  that  it  may  propose  an 
alternative  agency  to  the  Department,  in 
writing,  within  the  time  limits 
established  for  appealing  the 
Department's  decision  to  deny 
refunding  or  tenninate  the  grant  at  45 
CFR  §  1303.14(c)  and  45  CFR 
§  1303.15(b)(2). 

If  the  Department  finds  that  the 
alternative  agency  identified  by  the  tribe 
is  not  an  agency  that  is  both  eligible  and 
capable  of  operating  a  Head  Start 
program,  the  Department  will,  luder 
section  1302.30(b)(3).  so  notify  the  tiibe. 
and  the  tribe  will  have  another 
opportunity  to  identify  an  alternative 
agency  and  request  the  designation  of 
that  agency  as  the  alternative  agency. 
This  must  be  done  within  15  days  of  the 
Department's  sending  notification  to  the 
grantee  that  the  agpncy  identified  is 
unsuitable.  Section  1302.30(b)(4) 
specifies  that  if  the  Department  finds 
this  second  agency  also  not  capable  of 
operating  a  Head  Start  program,  a 
replacement  grantee  will  be  selected  by 
the  Department  according  to  the 
regidations  under  45  CFR  part  1302. 
Funding  of  the  grantee  will  continue 
during  any  appeal,  as  provided  under 
section  1302.30(c).  The  steps  outlined  in 
this  proposed  regulation  for  designation 
of  an  alternative  agency  identified  by 
the  tribe  will  be  carried  out  during  the 
appeal  process. 

Section  1302.30(d)  provides  Uiat  if  the 
tribe  does  not  identify  an  agency  and 
request  that  it  be  ap[>ointed  as 
alternative  agency,  the  Department  will 
seek  a  permanent  replacement  grantee 
under  45  CFR  part  1302. 

Section  1302.31    Requirements  of 
Alternative  Agency 

The  purpose  of  this  section  is  to  make 
clear  that  any  agency  designated  by  the 
Secretary  to  replace  the  grantee  serving 
the  Indian  tribe  must  meet  the 
minimum  requirements  for  Head  Start 
agencies  as  established  by  the  Head 
Start  Act.  These  are  minimiun 
requirements,  which  no  agency 
designated  a  Head  Start  agency  may  fail 
to  meet.  However,  merely  satisfying 
these  requirements  does  not  qualify  an 
agency  to  be  a  Head  Start  grantee.  The 
Department  will  analyze  the  capabilities 
and  experience  of  the  agency  identified 
by  the  tribe  to  determine  whether  that 
agency  is  capable  of  operating  a  Head 
Start  program.  This  aiialysis  will  be 


guided  by  the  criteria  for  agency 
designation  found  in  section  64 1(d)  of 
the  Head  Start  Act  and  sections  1302.10 
(b)(1)  to  (5)  and  1302.11  (a)  to  (c)  of  diis 
Part. 

Section  1302.32    Alternative  Agency- 
Prohibition 

This  section  states  that  the  tribe  may 
not  designate  as  an  alternative  agency 
an  agency  which  includes  an  employee 
who  served  on  the  administrative  or 
program  staff  of  the  Indian  tribal 
grantee,  and  who  was  responsible  for  a 
deficiency  that  was  the  basis  of  the 
termination  or  denial  of  reflmding 
described  in  section  1302.30.  It  also 
specifies  that  the  E)epartment,  not  the 
tribe,  reserves  the  right  to  determine 
whether  an  employee  was  resfKinsible 
for  a  deficiency  within  the  meaning  and 
context  of  this  section. 

IV.  Impact  Analjrsis 

Executive  Order  12666 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  proposed  rule  is  consistent 
with  these  priorities  and  principles. 
This  Notice  of  Proposed  Rulmnaking 
sets  forth  a  process  whereby  an  Indian 
tribe  that  is  being  terminated  as  a  Head 
Start  grantee  may  identify  an  alternative 
agency  and  request  that  the  alternative 
agency  be  designated  as  the  Head  Start 
agency  providing  services  to  the  tribe. 
The  costs  of  implementing  this  rule  are 
not  significant 

Regulatory  Flexibilify  Act  of  1980 

The  Regulatory  Act  (5  U.S.C.  Ch.  6) 
requires  the  Federal  Government  to 
anticipate  and  reduce  the  impact  of 
rules  and  paperwork  requirements  on 
small  businesses.  For  each  rule  with  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities"  an 
analysis  must  be  prepared  describing 
the  rule's  impact  on  small  entities. 
Small  entities  are  defined  by  the  Act  to 
include  small  businesses,  small  non- 
profit organizations  and  small 
governmental  entities.  While  these 
regulations  would  affect  small  entities, 
they  would  not  affect  a  substantial 
number.  For  this  reason,  the  Secretary 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  substantial 
numbers  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  Pub.  L.  104-13,  all  Departinents 
are  required  to  submit  collections  of 
information  contained  in  proposed  rules 
published  for  public  comment  in  the 
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Faderal  Register  to  the  Office  of 
Management  and  Budget  for  review  and 
approval.  This  NPRM  does  not  contain 
ooUectioD  of  information  as  defined  in 
the  Paperwork  Reduction  Act  and 
implementing  regulations. 

Ual  of  Subjects  ia  45  CFR  Part  1302 

Education  of  disadvantaged.  Grant 
programs— social  programs.  Selection  of 
grantees. 

(Catalog  of  Federal  Dooieetic  Aasistanoa 
Prognun  Number  93.800.  Proiect  Head  Start) 

Dated:  November  24.  lM7. 
Obvta  A.  C»Mm. 
AnuUutt  Stcntaryfor  ChUdnn  and  FamUiM. 

For  the  reaeoBS  Ml  forth  in  the 
PnamUe.  45  CPR  Part  1302  is  proposed 
to  be  naended  as  follows: 

1.  The  Authority  dUUon  for  Part  1302 
continues  to  read  as  follows: 

:  42  U.S.C  9601  at  mq. 


PART  130»-POUC1ES  AND 
PROCEDURES  FOR  SELECTION, 
MmAL  FUNOmO.  AND  REFUNOWO 
OP  HEAD  START  GRANTEES.  AND 
FOR  SELECTION  OF  REPLACEMENT 
ORANTEES 

2.  Section  1302.2  is  amended  by 
adding  a  definition  for  "Indian  Ttibe"  to 
read  as  follows: 

I130B.2    DennWMM. 

•        •         •         •        • 

Indian  tribe  means  any  tribe,  band, 
nation,  pueblo,  or  other  organized  group 
or  community  of  Indians.  iiKluding  any 
Native  village  described  in  section  3(c) 
of  the  Alaska  Native  Claims  Settlement 
Act  (43  U.S.C.  1602(c))  or  established 
pursuant  to  such  Act  (43  U.S.C  1601  et 
$mf.)  that  is  recognized  as  eligible  for 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  ss  Indians. 
■        •        «        ■        • 

3.  A  new  Subpart  D.  containing  new 
sections  1302.30.  1302.31.  and  1302.32. 
is  added  to  read  as  follows: 

Subpart  D    Replacement  of  Indian 
Tribal  Grant 


11302.30    Procedure  tor  ManMleaaon  of 


(2)  The  tribe  would  be  otherwise 
precluded  from  providing  such  services 
to  its  members  biscause  of  the 
termination  or  denial  of  refunding. 

(b)(1)  The  responsible  HHS  official, 
when  notifying  a  tribal  grantee  aftba 
intent  to  terminate  financial  aariataaoa 
or  deny  its  application  far  refunding, 
must  notify  ihe  grantee  that  it  may 
identify  an  agency  and  request  that  the 
^■icy  serve  as  the  alternative  agency  in 
the  event  that  the  grant  is  terminated  or 
refunding  denied. 

(2)  The  tribe  must  identify  the 
alternate  agency  to  the  responsible  HHS 
official,  in  writing,  within  the  time  for 
filing  an  appeal  under  45  CFR  Part  1303. 

(sfTheiiMoiBsible  HHS  official  %vill 
notify  the  trfoa,  in  writing,  whether  the 
alternative  agHicy  propoeed  by  the  tribe 
is  found  to  be  eligible  for  Head  Start 
funding  and  capable  of  operating  a  Head 
Start  program.  If  the  alternative  agency 
idUntified  by  the  tribe  is  not  an  eligible 
^■icy  capable  of  operating  a  Heed  Start 
program,  the  tribe  will  have  15  days 
from  the  date  of  the  sending  of  the 
notification  to  that  effect  from  the 
responsible  HHS  official  to  identify 
another  agency  and  request  that  the 
i^ency  be  designated.  The  responsible 
HHS  official  will  notify  the  tribe  in 
writing  whether  the  second  propoeed 
alternate  agency  is  found  to  be  an 
eligible  agency  capable  of  operating  the 
Head  Start  program. 

(4)  If  the  tribe  does  not  identify  a 
suitable  alternative  agency,  a 
raplaoaoiont  grantee  will  be  designated 
under  thoee  regulations. 

(c)  If  the  tribe  appeals  a  iHinination 
of  fln«f«-ial  assistance  or  a  denial  of 
refunding,  it  will,  consistent  with  the 
terms  of  45  CFR  Part  1303.  continue  to 
be  funded  pending  resolution  of  the 
appeal.  However,  the  responsible  HHS 
official  and  the  grantee  will  proceed 
with  the  steps  outlined  in  this 
regulation  during  the  appeal  process. 

(d)  If  the  tribe  does  not  identify  an 
a§MK:y  and  request  that  the  agency  be 
appointed  as  the  alternative  agency,  the 
responsible  HHS  official  will  amik  a 
permanent  replacement  grantee  under 
these  regulations. 

§1302^1    Requirements  o(  aMsrnadve 


(a)  An  Indian  tribe  whoee  Head  Start 
grant  has  been  terminated,  or  which  has 
been  denied  rehuiding  as  a  Head  Start 
I,  anay  identify  an  agency  and 
;  the  responsible  HHS  official  to 
ite  such  agency  as  an  alternative 
agency  to  provide  Head  Start  services  to 
thetxibeif 

(1)  The  tribe  was  the  only  agency  that 
was  receiving  federal  financial 
aaalstsiii  s  to  provide  Head  Start  services 
to  members  of  the  tribe;  and 


The  agency  identified  by  the  Indian 
tribe  must  establish  that  it  meets  all 
requirem^ts  estsblished  by  the  Head 
Start  Act  and  these  requirements  for 
designation  as  s  Head  Start  grantee  and 
that  it  is  capable  of  conducting  a  Head 
Start  program.  The  responsible  HHS 
official,  in  deciding  whether  to 
designate  the  proposed  agency,  will 
analyze  the  capacity  and  experience  of 
the  agency  according  to  the  criteria 


found  in  section  641(d)  of  the  Head 
Start  Act  and  §§  1302.10(b)  (1)  through 
(b)(S)  and  1302.11  of  this  part 

11302.32    AHsmattve  agewqf    prohfcWon. 

(a)  No  agency  will  be  designated  as 
the  alternative  agency  pursuant  to  this 
Subpart  if  the  agency  includes  an 
employee  who: 

(1)  Served  on  the  administrative  or 
program  staff  of  the  Indisn  tribal 
grantee,  and 

(2)  Was  responsible  for  a  deficiency 
that: 

(i)  Relates  to  the  performance 
standards  or  financial  managemmt 
ftyn^arrf*  described  in  the  Head  Start 
Act:  and 

(ii)  Was  the  besis  for  the  termination 
or  denial  of  refunding  described  in 
S  1302.30  of  this  part. 

(b)  The  responsible  HHS  official  shall 
determine  whether  an  employee  was 
responsible  for  s  deficiency  within  the 
meaning  and  context  of  this  section. 

(PR  Doc  •7-32744  Filed  l»-tS-«7: 8:45  am] 


FEDERAL  COMMUNICATIONS 


47  CFR  Parta  1. 21  and  74 

(MM  Doelial  No.  f7-»17:  DA  07-2547] 

MD8  and  ITFS  Two-way 
Tranamlaaiofia 

AOINCY:  Federal  Communications 

Commission. 

ACTXM:  Proposed  rule;  extension  of 

comment  period. 


In  this  Order  Extending  Time 
for  Filing  Comments  and  Reply 
Comments  ("Order"),  comment  is 
sought  on  additional  proposals  for 
amendment  of  the  Ccnnmission's  rules 
to  ensble  Multipoint  Distribution 
Service  ("MDS")  and  Instructional 
Television  Fixed  Service  ("ITFS") 
licensees  to  engage  in  fixed  two-way 
transmissions.  In  addition,  the  comment 
period  in  this  docket  is  extended  in 
order  to  allow  for  proper  consideration 
of  the  proposals. 

DATES:  Comments  must  be  filed  on  or 
before  January  8,  1998.  and  reply 
comments  on  or  before  February  9, 
1996.  Written  comments  bv  the  public 
on  the  Initial  Regulatory  Flexibility 
Analysis  are  due  January  8, 1998. 
A00RE88CS:  Office  of  the  Secretary. 
Federal  Communications  Commission. 
1919  M  Street.  N.W..  Wsshington.  D.C 
20554. 

FOn  FURTHER  MFOmUTION  CONTACT: 
Michael  J.  Jacobs.  (202)  418-7066  or 
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Dave  Roberts,  (202)  418-1600,  Video 
Services  Division.  Mass  Media  Bureau. 
SUPPLEMENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Ortfer 
Extending  Time  for  Filing  Comments 
and  Reply  Comments,  MM  Docket  No. 
97-217,  adopted  and  released  December 
5. 1997.  The  full  text  of  this  Order  ia 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street,  N.W..  Washington,  D.C.  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-3800. 1231  20th  Street. 
N.W.,  Washington.  D.C.  20036. 

Synopsis  of  Order  Extending  Time  for 
Filing  Comments  and  Rqily  Comments 

1.  This  Order  was  issued  in  response 
to  a  request  filed  by  the  Catholic 
Television  Netwoit  ("CTN")  for  a 
supplemental  period  to  comment  on  the 
(^mmission's  Notice  of  Proposed 
Rulemaking  in  this  docket.  MDS  and 
ITFS  Ttm-Way  Transmissions,  62  FR 
60025  (Nov.  6. 1997),  as  corrected,  62 
FR  60750  (Nov.  12. 1997).  Expressing 
concern  that  the  proposed  rules  would 
create  a  potential  for  "brute  force 
overload"  interference  from  response 
stations  to  nearby  non-co-  nor  adjacent 
charmel  ITFS  receive  sites,  CTN  argued 
that  a  two-way  system  should  be 
implemented  only  if  sufficient 
frequency  separation  is  provided 
between  "downstream"  and  "upstream" 
transmissions.  CTN  proposed  to 
"refarm"  the  E.  F,  G  and  H  chaimel 
groups  to  create  a  band  of  contiguous 
ITFS  spectrum  at  2500-2620  MHz  and 
a  band  of  contiguous  spectrum  for 
response  transmissions  at  2644-2690 
MHz.  making  available  up  to  24  MHz  for 
downstream  MDS  operations  as  a  guard 
band.  ITFS  C  channel  licensees  would 
be  allowed  to  (i)  consent  to  their 
chaimels  being  used  as  response 
channels,  so  long  as  they  satisfy  ITFS 
programming  requirements  on  other 
system  channels:  (ii)  request  relocation 
of  some  or  all  of  their  channels  to  vacant 
or  vacated  ITFS  frequencies,  or  to  MDS 
Chaimels  El-2  and  Fl-2;  or  (iii)  enter 
into  a  shared-time  agreement  with 
another  ITFS  licensee,  under  which 
both  licensees  could  use  the  G  chaimels 
as  response  channels  and  the  partner's 
channels  for  ITFS  programming 
requirements.  CTN  added  that  the  125 
KHz  channels  should  be  reallocated  to 
ITFS  and  used  only  as  response 
channels.  CTN  suggested  that  its 
proposal  would  reduce  harmful 
interference  potential,  encourage 
efficient  spectrum  usage,  and  preserve 
the  spectrum  reservation  for  ITFS. 


2.  The  parties  who  commenced  this 
proceeding  ("Petitioners")  filed  a 
response  countering  that  other  solutions 
to  brute  force  interference  may  be  mora 
efficient,  such  as  rendering  the  response 
hub  licensee  responsible  to  either  cure 
any  brote  force  interference  to  protected 
ITFS  receive  sites  or  to  cease  operating 
the  offending  transceiver.  Regarding 
CTN's  proposal.  Petitioners  disagreed 
with  its  limits  on  the  location  of 
response  channels,  and  further 
disagreed  that  refenning  only  should 
occur  where  the  ITFS  G  channels 
licensee  volimtarily  agrees. 

3.  Given  tfie  recent  submission  of 
CTN's  proposal  and  its  potential 
importance  to  this  proceeding,  and  the 
complexity  of  CTN's  proposal  and  of  the 
other  issues  involved  in  this  proceeding, 
interested  parties  are  afforded  an 
additional  30  days  in  which  to  file 
comments  and  reply  comments. 

4.  Authority.  This  Order  is  issued 
pursuant  to  authority  contained  in 
Sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934.  as 
amended.  47  USC  §§  154(i)  and  303(r). 
and  §§  0.204(b),  0.283,  and  1.45  ofthe 
Commission's  rules.  47  CFR  0.204(b). 
0.283.  and  1.45. 

Federal  Conununications  Cominission. 

Roy  J.  Stewart. 

Chief,  Mass  Media  Bureau. 

(FR  Doc.  97-32800  Filed  12-15-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  97-180;  RM-4104] 

Radio  Broadcasting  Servicas; 
Hawthonia,WI 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Proposed  rule. 


SUMMARY:  This  document  denies  the 
petition  filed  by  Burce  F.  Elving 
proposing  the  allotinent  of  Channel 
293A  to  Hawthorne,  Wisconsin,  as  that 
community's  first  local  service.  See  62 
FR  44434,  Aujgust  21.  1997.  Petitioner 
failed  to  provide  sufficient  information 
showing  that  Hawthome  meets  the 
Commission's  requirements  with 
respect  to  community  status  for 
allotment  purposes.  The  Commission 
also  dismissed  a  counterproposal  filed 
by  WTRW.  Incorporated  seeking  the 
allotment  of  Channel  293  A  at  Superior. 
Wisconsin,  as  being  technically 
deficient.  With  this  action,  this 
prooeeding  is  termimited. 


FOR  FURTHER  MFORH^TKM  contact: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLBmiTMr  MFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  97-180. 
adopted  November  19, 1997,  and 
released  December  5,  1997.  The  frill  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
nornud  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street.  NW.  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  1231  20th  Stmet,  NW.. 
Washington,  DC.  20036,  (202)  857-3800; 
facsimile  (202)  857-3805. 

List  of  Sul^ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Commnntratiom  ComnuMion. 
John  A.  KaimiMM, 

Chief  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Butvau. 

[FR  Doc.  07-32708  Filed  12-15-^97;  8:45  am] 

aauNO  oooc  snt-«i-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  73 

[MM  Docket  Na  97-235.  RM-«187] 

Radio  Broadcasting  Sarvices;  Peoos 
and  Wink,  TX 

AGENCY:  Federal  Communications 
Conunission. 

ACTION:  Proposed  rule. 

StJMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Ronald 
W.  Latimer  requesting  the  reallotment  of 
Channel  247C1  from  Pecos  to  Wink, 
Texas,  and  the  modification  of  Station 
KKLY(FM)'s  construction  permit  to 
specify  Wink  as  its  community  of 
license.  Channel  247C1  can  be  allotted 
to  Wink  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  36.7  kilometers  (22.8 
miles)  southeast.  The  coordinates  for 
Channel  247C1  at  Wink  are  31-28-16 
NL  and  102-57-28  WL.  Since  Wink  is 
located  within  230  kilometers  (199 
miles)  ofthe  U.S.-Mexican  border, 
concurrence  by  the  Mexican 
government  has  been  requested.  In 
accordance  with  the  provision  of 
Section  1.420(i)  ofthe  Conunission 's 
Rules,  we  will  not  accept  competing 
expressions  of  interest  in  use  of  Channel 
247C1  at  Win£ 
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DATES:  Commants  must  be  filed  on  or 
before  January  26. 1998,  and  reply 
conunents  on  or  before  February  10, 
1998. 

A00MC88ES:  Federal  Communicatlona 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows:  Barry  A.  Friedman. 
Thompson,  Hine  k  Flory  LLP,  1920 
North  Street.  NW.  Suite  800. 
Washington.  DC  20036  (Counsel  for 
petitioner). 

FOR  mimCR  INFOrailATION  CONTACT:  Pam 
Bliunenthal,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
97-235,  adopted  November  19, 1997, 
and  released  December  5, 1997.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street.  NW.  Washington,  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  ITS,  Inc.. 
(202)  857-3800.  1231  20th  Street.  NW, 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  firom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  conunents,  tee  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFK  Put  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  KarouMM, 

Chief.  Allocationt  Branch.  Policy  and  RuleM 
Division.  Mats  Media  Bureau. 
|FR  Doc.  07-32701  Piled  12-1S-07:  8:45  ami 
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FB>ERAL  COMMUNICATfONS 
COMMISSION 

47  CFR  Part  73 

(MM  DocfcM  Na  97-49S,  RM-91861 

Radio  BroadcMtmg  Sarvlcaa;  Point 
Akmw,CA 

AQBICV:  Fadeial  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  oo  a  petition  for  ride  making 
filed  on  behalf  of  Point  Broadcasting, 
one  of  two  iputually  exclusive 
applicants  for  Channel  272B1  at  Point 
Arena.  California,  proposing  the 
allotment  of  Channel  296B1  to  Point 
Arena  to  resolve  the  mutual  exclusivity' 
while  providing  a  second  local  FM 
service  to  that  commiuiity.  If  the 
channel  is  allotted  with  cut-off 
protection,  petiticmer  also  seeks  to 
amend  its  pending  application  for 
Channel  272B1  at  Point  Arena  to  reflect 
operation  on  Channel  296B1. 
Coordinates  used  for  Channel  296B1  at 
Point  Arena  are  39-01-22  and  123-31- 
17. 

DATES:  Comments  must  be  filed  on  or 
before  January  26. 1998.  and  reply 
comments  on  or  before  February  10. 
1998. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  shoidd  serve  the 
petitioner's  counsel,  as  follows:  Jerrold 
Miller.  Esq.,  Miller  &  Miller,  P.C,  P.O. 
Box  33003.  Washington.  DC  20033. 
FOR  FURTHER  INFORIKIATKDN  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-236.  adopted  November  19. 1997. 
and  released  December  5.  1997.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239). 
1919  M  Street,  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
Inc..  1231  20th  Street.  NW.. 
Washington.  DC  20036.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 


is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ear 
parte  contacts  are  prc^bifed  in 
Commission  proceedings,  such  as  this 
one,  which  Involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  c<Hitacts. 

For  information  regarding  proper 
filing  procedures  for  conunents.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commissioo. 
loha  A.  KarovsM. 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc  97-^2771  Filed  12-15-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 


48  CFR  Part  204 


PFAR8 


07-00391 


Defensa  Fedaral  Acqulaltion 
Ragulatton  Supptamant;  Unlfomi 
Procuramant  Instrumant  Mantillcatton 

AQENCV:  Department  of  Defense  (DoD). 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  Comments  are  solicited  from 
Government  and  industry  personnel  on 
the  contemplated  revision  of  Defense 
Federal  Acquisition  Regulation 
Supplement  PFARS)  guidance 
pertaining  to  uniform  proc\u«ment 
instrument  identification  numbers.  DoD 
has  a  need  to  address  modifications  to 
its  system  for  niunbering  contracts, 
modifications,  and  orders. 
DATES:  Conunents  should  be  submitted 
in  writing  to  the  address  shown  below 
on  or  before  February  17. 1998. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Coimcil,  Attn: 
Ms.  Melissa  Rider,  DAR  Council,  IMD 
3D139.  PDUSD(A&T)DP/DAR.  3062 
Defense  Pentagon,  Washington,  D.C. 
20301-3062.  Telefax  number  (703)  602- 
0350. 

E-mail  conunents  submitted  over  the 
Internet  should  be  addressed  to: 
dfarsdacq.osd.mil. 

Please  cite  DFARS  Case  97-D033  In 
all  correspondence  related  to  this  issue. 
E-mail  comments  should  cite  DFARS 
Case  97-P033  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Melissa  Rider,  telephone  (703)  602- 
0131. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  Acquisition  Regulations  (DAR) 


Fadaral  Ragister  /  Vol.  62.  No.  241  /  Tuesday.  December  16,  1997  /  Proposed  Rules  65783 


Coimcil  has  opened  DFARS  Case  97- 
D033  to  revise  DFARS  Subpart  204.70. 
Uniform  Procurement  Instrument 
Identification  Numbers,  to  address 
various  issues  associated  with  the  use  of 
Procurement  Instrument  Identificatioii 
Numbers  (PIINs)  and  Supplemental 
Proc\uement  Instrument  Identification 
Numbers  (SPUNs). 

a.  Among  the  revisions  imder 
consideration  is  one  to  increase  the 
length  of  SPIINs  used  to  identify  call  or 
Older  numbers  under  contracts  awarded 
by  another  activity  fix>m  4  characters  to 
13.  or  possibly  15,  characters.  This 
revision  is  similar  to  a  revision  included 
in  an  earlier  proposed  rule,  DFARS  Case 
92-D044,  that  was  published  in  the 
Federal  Register  on  August  18, 1994  (59 
FR  42566),  and  that  was  withdrawn  on 
Decmnber  28. 1994  (59  FR  66884),  in 
le^Kmse  to  public  comments  addressing 
the  significant  cost  impact  it  would 
have  on  existing  automated  systems. 
The  notice  withdrawing  the  proposed 
rule  stated  that  ".  .  .  both  industry  and 
Government  should  ensure  that  these 
profiosed  revisions  can  be 
accommodated  in  any  futiue  automated 
systems."  The  DAR  Council  is 
Interested  in  hearing  ttom  industry  and 
Government  activities  with  respect  to 
their  ability  to  accommodate  such  a 
change  at  this  time.  The  Council  asks 
that  respondents  specifically  address 
whether  assignment  of  a  unique  13  (or 
possibly  15)  character  SPIIN  for  every 
order  (i.e.,  every  call  or  order  would 
have  a  completely  unique  SPIIN.  and, 
therefore,  could  be  tracked  by  reference 
to  its  SPIIN  only) -would  improve  the 
potential  benefits  of  the  contemplated 
revisioa. 

b.  Other  issues  under  consideration 
include: 

1.  To  ensure  compatibility  with 
automated  systems  that  use  contract 
numbere,  should  there  be  a  uniform 
contract  dumbering  system,  or  an  agreed 
upon  maximum  number  of  characters, 
for  basic  contract  numbers  assigned  to 
all  contracts  subject  to  the  Federal 
Acquisition  Regulation  or,  at  least,  to 
any  such  contracts  that  may  have  calls 
or  orders  Issued  under  them  by  other 
agencies? 

2.  Is  there  a  need  to  use  more  than 
two  digits  to  designate  the  fiscal  year 
within  PIINs,  and  possibly  SPIINs,  to 
avoid  potejiftial  Year  2000  problems  in 
automated  systems? 
MidialB  P.  Faterson. 

Executive  Edtior.  Defense  Acquisition 
Regulations  Council. 

(FR  Doc  97-32757  Filed  12-15-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
-Fish  and  WHdHfa  Sarvica 

50CFRPart17 

Rmi01S-AE4S 

Endangarad  and  Tlwaatanad  WHdlifa 
and  Plants:  Propoaad  Endangaiad 
Statusforr 


Aoaicv:  Fuk  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Service  proposes  to 
determine  Cotesbaea  melanocarpa  (no 
common  name)  to  be  an  endangered 
species  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
Catesbaea  melanocarpa  is  known  from 
Puerto  Rico,  St.  Croix  in  the  U.S.  Virgin 
Islands,  Barbuda,  Antigiia,  and 
Guadeloupe.  In  Puerto  Ritx),  it  is 
currently  known  from  only  one  location 
in  Cabo  Rojo,  and  in  the  U.S.  Virgin 
Islands,  it  is  known  from  one  location 
near  Qiristiansted,  St.  Croix.  Both 
populations  are  located  on  privately 
owned  land  subject  to  intense  pressure 
for  development  for  residential,  tourism 
and  industrial  purposes.  This  proposal, 
if  made  final,  would  implement  the 
Federal  protection  and  recovery 
provisions  afforded  by  the  Act  for  C. 
melanocarpa.  The  Service  seeks  data 
and  comments  from  the  public  on  this 
proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  February  1 7, 
1998.  Pubhc  hearing  requests  must  be 
received  by  January  30, 1998. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor.  Boqueron  Field 
Office,  U.S.  Fish  and  Wildlife  Service. 
P.O.  Box  491,  Boqueron,  Puerto  Rico 
00622.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  this  office. 
FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Susan  Silander,  Botanist,  at  the 
Boqueron  Field  Office  (see  ADDRESSES 
section)  (787/851-7297.  facsimile  787/ 
851-7440). 

SUPPLEMENTARY  MFORMATION: 

Background       L 

Catesbaea  melanocarpa  (no  common 
name)  was  firet  discovered  in  the  mid- 
nineteenth  centxiry  on  the  British  island 
of  Antigua  by  the  German  collector 
Hienrich  Rudolph  Wullschlaegel.  It  was 
foimd  in  St.  Croix,  U.S.  Virgin  Islands, 
in  about  1881  by  the  Danish  collector 
Baron  H.  F.  A.  von  Eggers  and  in 
Guanica.  Puerto  Rico,  by  the  German 


collector  Paul  Sintenis  in  1886. 
Although  duplicate  specimens  are 
maintajned  at  other  hmbariiuns,  tba 
original  collections  were  in  the 
herbarium  at  Berlin-iDahlem  and  were 
destroyed  by  the  bombing  durins  World 
Warn.  ^ 

The  species  has  also  been  reported 
from  Barbuda  and  Guadeloupe,  islands 
of  the  Lesser  Antilles  (Howard  1989, 
Proctor  1991).  While  little  is  known 
about  the  plant's  status  on  these  islands, 
the  Center  for  Plant  Conservation  (1992) 
describes  it  as  rare  on  Antigua.  It  was 
not  rediscovered  in  St.  Croix  imtil  1968 
and  to  date,  it  has  not  been  relocated  in 
the  Guanica,  Puerto  Rico,  area.  The  St 
Croix  population,  located  near 
Christiansted,  consists  of  about  24 
individual  plants  (Bredcon  and 
Koltennan  1993).  In  1995.  a  small 
populatton,  consisting  of  one 
individual,  was  located  in  Cabo  Rojo. 
Puerto  Rico  (Puerto  Rico  Planning  Board 
1995).  One  spedmmi,  collected  in  1974. 
located  in  the  herbarium  in  San  Juan 
apparently- originated  from  the  Susua 
Commonwealth  Forest.  However,  this 
specimen  is  sterile  and  in  depauperate 
condition:  therefore,  its  identification 
cannot  be  confirmed. 

Catesbaea  melanocarpa,  of  the  family 
Rubiaceae,  belongs  to  a  genus  which 
consists  of  ten  or  more  species  of  spiny 
shrubs.  Most  are  confined  to  the 
Antilles  but  some  may  extend  into  Ae 
Bahamas  and  the  Florida  Keys.  In 
Puerto  Rico,  two  species  are  Imown — C. 
melanocarpa  and  C.  parviflora.  These 
two  species  are  differentiated  by  the  size 
and  color  of  the  fruits,  black  and  lai^r. 
5  to  6  millimeters  (mm)  (.19  to  .23 
inches  (in))  in  diameter,  in  the  former 
and  white  and  smaller  2  to  4  mm  (.07 
to  .15  in)  in  diameter,  in  the  latter 
(Breckon  and  Koltennan  1993,  Britton 
and  Wilson  1925).  Some  authors  note 
that  C.  melanocarpa  may  be  a  synonym 
or  variant  of  C.  parviflora  (Howard 
1989.  Proctor  1991)  and  reconunend 
further  review.  However.  Breckon  and 
Koltennan  (1993)  and  the  Center  for 
Plant  Conservation  (1992)  recommend 
its  protection  due  to  the  extremely  small 
number  of  individuals  currently  known, 
the  intense  pressure  for  development  in 
these  areas,  and  the  potential  for  an 
appreciable  loss  of  the  species'  genetic 
diversitv. 

Catesbaea  melanocarpa  is  a 
brandling  shrub  which  may  reach 
approximately  3  meters  (9.8  feet)  in 
height.  Spines  are  borne  at  ev«ry 
intemode  and  are  from  1  to  2 
centimeters  (.39  to  .78  in)  long.  Leaves 
are  small,  from  5  to  25  mm  (.19  to  1.0 
in)  long  and  2  to  15  mm  (.07  to  .58  in) 
wide,  often  fascicled  (clustered),  and  the 
small  stipules  are  deciduous.  The 
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flowers  are  white,  ■olitary  or  peired.  and 
•Imoat  Msaile  in  the  axiU.  The  corolla 
la  funnelform  and  from  8  to  10  mm  (.31 
to  .39  in)  long.  The  fruit  it  globose,  S  to 
e  mm  (.19  to  .23  in)  in  diameter,  and 
hleck  with  a  crusteceous  pericarp.  The 
two-celled  fruit  conUins  hve  to  seven 
I  in  each  cell  (Proctor  1991). 

Federal  Actioa 

Gnlestoao  jne/ofioauTNi  was 
identified  as  a  category  2  cendidate 
■peciea  in  Noticea  of  Review  published 
in  the  Federal  le|talH>  oo  Fateueiy  21. 


conciuiently  undertake  all  of  the 
activities  included  in  Tiers  1.2.  and  3" 
(61  PR  644M).  The  Service  announced 
an  extension  on  October  23, 1997,  (62 
PR  S5268)  of  the  guidance  for  FY  1997. 
The  guidance  «vill  remain  in  effect  until 
the  FY  1998  appropriations  bill  for  the 
Department  of  Um  Interior  becomes  law 
and  new  Gnal  guidance  is  published  in 
the       ■ 


1990  (55  FR  6184).  and  Sipl— hw  30. 
1993  (58  FR  51144).  Prior  to  1986.  a 
category  2  species  was  one  that  was 
being  considered  for  possible  additiaa 
to  the  Federal  List  of  Endangered  and 
Threetened  Plants,  but  for  which 
conclusive  data  on  biological 
vulnerability  and  threats  were  not 
available  to  support  a  proposed  rule. 
Designation  of  category  2  species  was 
discontinued  in  the  Februery  28. 1996. 
Notice  of  Review  (61  FR  7956). 
Coteshoea  melanocarpa  was  approved 
as  a  candidate  by  the  Service  on 
September  6. 1995.  and  identified  as  a 
candidate  in  the  1996  h4otice  of  Review. 
A  candidate  species  is  s  species  for 
n^Ach  the  Service  has  sufficient 
Infonnation  to  propose  it  for  protectiao 
uadvthe  Act  This  small  shrah  is 
considerad  a  "critical"  plant  spades  by 
the  Natural  Hssitass  Program  of  the 
Puerto  Rico  Department  of  Natural  and 
Environmental  Resources.  The  Colter 
for  Plant  Conservation  (1992)  has 
assigned  the  species  a  Priority  Status  of 
A  (a  species  which  could  possibly  go 
extinct  in  the  wild  in  the  next  5  yeets). 
Because  of  budgetary  constraints  and 
the  lasting  effects  of  a  congressionally 
imposed  listing  moratorium,  the  Service 
is  processing  luting  sctions  according  to 
the  listing  priority  guidance  published 
in  the  Fedml  lagletai  on  December  5, 
1996  (61  FR  64475).  The  guidance 
clarifies  the  order  Ui  which  the  Service 
will  process  listing  actions  during  fiscal 
year  (FY)  1997.  The  guidance  calls  for 
giving  highest  priority  to  handling 
emergency  situations  (Tier  1)  and 
second  highest  priority  (Tier  2)  to 
resolving  the  status  of  outstanding 
proposed  listings.  Third  priority  (Tier  3) 
is  given  to  resolving  the  conservation 
status  of  candidate  species  and 
proceasing  administrative  findings  on 
petitions  to  add  species  to  the  lists  or 
reclassify  threatened  species  to 
endangered  statiu.  The  processing  of 
this  proposed  rule  Calls  under  Tier  3.  At 
this  time,  the  Southeast  Region  has  no 
pending  Tier  1  actions  and  is  near 
completion  of  its  pending  Tier  2  actions. 
Additionally,  the  guidance  sUtes  that 
"efbctive  April  1. 1997,  the  Service  will 


SuounafyefFi 
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Section  4  of  the  Act  and  regulations 
(SO  CFR  part  424)  promulgated  to 
iMpliHMDt  the  Usting  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  endangered  or 
thrsatsned  due  to  one  or  more  of  the 
five  factors  daacrihed  ia  section  4(aXl). 
Tbeee  {actors  and  their  application  to 
Cafae6osa  mehnoearpa  (Krug  and 
Urban)  are  as  follows: 

A.  7^  pntent  or  thmatenmi 
daalniction,  modification,  or 
curtailment  of  iU  habitat  or  mng». 
Cataaba&a  atekmocarpa  is  known  only 
from  Puerto  Rico,  St  Croix,  Barbuda, 
Antigua,  and  Guadeioupe.  Available 
ialormation  indicates  that  K  is  rare  on 
Antigua  (Center  for  Plant  Conservation 
1992).  In  Puerto  Rico,  it  is  known  from 
a  single  Individual  on  privately  owned 
land.  In  St.  Croix  it  is  known  from  only 
one  population  consisting  of  about  24 
individuals,  slso  on  privately  owned 
land.  The  known  individtial  from  Cabo 
Roio.  Puerto  Rico,  is  located  on  land 
currently  proposed  for  s  rssidential/ 
tourism  development  consisting  of  s 
hotel,  condo-hotel,  residential  villas  and 
lots,  a  golf  course,  and  other  associated 
facilities,  hi  St  Croix,  the  population  is 
located  neer  Christiansted  on  land  alao 
subject  to  pcpssure  for  development 

B.  Overutjlization  for  coounercid/, 
ncreational.  scientific,  or  educational 
purpoetB.  Thm  use  of  the  species  for 
such  purposes  has  not  been  docxunented 
as  a  factor  in  its  decline. 

C  Disease  or  predation.  Disease  and 
pradation  have  not  been  documented  as 
factors  in  the  decline  of  this  species. 

D.  The  inadequacy  of  exigting 
regulatory  ntechaniuns.  The 
Commonwealth  of  Puerto  Rico  has 
adopted  a  regulation  that  recognizes  and 
providee  protection  for  certain 
Commonwealth  listed  species.  However, 
Cate»baea  melanocarpa  is  not  yet  on  the 
Commonwealth  list  Federal  listing 
would  provide  immediate  protection 
under  me  Act  and.  by  virtue  of  an 
existing  section  6  agreement  with  the 
Commonwealth,  listing  will  also  assure 
the  addition  of  this  species  to  the 
Commonwealth  list  and  enhance 
possibilities  for  funding  needed 


research.  The  Territory  of  the  U.S. 
Virgin  Islands  has  smended  sn  existing 
regulation  to  provide  for  protection  of 
endangered  and  threatened  wildlife  and 
plants.  Catesbaea  atekuMcarpo  is 
considered  by  the  U.S.  Virgin  Islands  to 
be  endai^sered  (see  "Available 
Conservation  Measures"  for  discussion 
of  prohibitions).  As  with  the 
Commonwealth,  the  existence  of  a 
section  6  Cooperative  Agreement  with 
the  Service  wrill  increase  possibilities  for 
funding  needed  reseerch  with  this  plant 

E.  OtJier  natural  or  manmade  factor* 
affecting  its  continued  existence.  One  of 
the  most  important  factors  afiiscting  the 
continued  survival  of  this  species  is  its 
limited  distribution.  Because  so  fpw 
individuals  are  known  to  occur,  the  risk 
of  extinction  is  extremely  high. 
Catastrophic  natural  events,  such  as 
hurricanes,  may  dramatically  affect 
foraat  species  composition  and  structure 
by  falling  large  trees  and  creating 
numerous  canopy  gafM.  Brecfcon  and 
Kolterman  (1993)  documented  the  loas 
of  individuals  in  St  Croix  following  die 
passing  of  hurricane  Hugo  in  1989. 

The  Service  has  carefully  asssssod  the 
best  scientific  and  commercial 
information  available  regarding  the  peat, 
present,  and  future  threets  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Catesbaea 
melanocarpa  as  endangered.  Within  the 
United  SUtes,  the  species  is  known 
from  only  one  locality  in  Puerto  Rico 
and  one  in  St  Croix.  U.S.  Virgin  Islands. 
Deforestation  for  residential  and  tourism 
development  are  imminent  threats  to 
the  survival  of  the  species.  Therefore, 
endangered  rather  than  threatened 
status  more  accurately  describes  the 
species'  condition.  The  reasons  for  not 
propoaing  critical  habitat  for  this 
species  are  discussed  below  in  the 
"Critical  Habitat"  section. 


Critical  lUbital 

Critical  habitat  is  defined  iv  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
foiuid  those  physical  or  biological 
fsatures  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  sf>ecific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  list^,  upon 
a  determination  that  such  arees  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
whichUsting  under  the  Act  is  no  longer 
necessary. 
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Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  shall 
propose  critical  habitat  at  the  time  the 
species  is  proposed  to  be  endangered  or 
threatened.  Service  regulations  (50  CFR 
424.12(a)(1))  state  that  the  designaUon 
of  critical  habitat  is  not  prudent  when 
one  or  both  of  the  following  situations 
exist — (1)  the  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  The  Service  finds  that 
designation  of  critical  habitat  for 
Catesbaea  melanocarpa  is  not  prudent 
because  such  designation  would  not  be 
beneficial  to  the  species. 

Critical  habitat  designation,  by 
definition,  directly  affects  only  Federal 
agency  actions  through  consultation 
under  section  7(a)(2)  of  the  Act.  Section 
7(a)(2)  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  destroy  or  adversely 
modify  its  critical  habitat.  Neither  of  the 
two  known  populations  of  Catesbaea 
melanocarpa  occur  on  Federal  land. 
However,  Federal  involvement  with  this 
species  may  occur  through  the  use  of 
Federal  funding  for  rural  housing  and 
development  on  non-Federal  lands.  The 
use  of  such  funding  for  projects  . 
affecting  occupied  habitat  for  this 
species  would  be  subject  to  review 
under  section  7(a)(2),  whether  or  not 
critical  habitat  was  designated.  The 
precarious  status  of  C.  melanocarpa  is 
such  that  any  adverse  modification  or 
destruction  of  its  occupied  habitat 
would  also  Jeopardize  its  continued 
existence.  This  would  also  hold  true  as 
the  species  recovers  and  its  numbers 
increase.  In  addition,  the  Service 
believes  that  notification  of  Federal 
agencies  of  the  areas  where  these  plants 
occur  can  be  accomplished  without  the 
designation  of  critical  habitat  All 
involved  parties  and  landowners  have 
been  notified  of  the  location  and 
importance  of  protecting  this  species' 
habitat.  For  these  reasons,  the  Service 
believes  that  designation  of  currently 
occupied  habitat  of  this  species  as 
critical  habitat  would  not  result  in  any 
additional  benefit  to  the  species  and 
that  such  designation  is  not  prudent. 
Potential  introduction  sites  within 
unoccupied  lands  occur  on  lands  under 
Federal  management  (Cabo  Rojo,  Lagiina 
Cartagena  and  Sandy  Point  National 
Wildlife  Refuges)  and  Commonwealth 
management  (Guanica  Commonwealth 


Forest).  As  managers  of  these 
subtropical  dry  forest  lands,  the  Service 
and  the  Puerto  Rico  Department  of 
Natural  and  Environmental  Resources 
are  actively  involved  in  conservation 
activities.  Both  agencies  are  committed 
to  the  protection  of  these  forested  areas 
and  would  minimize  or  avoid  any 
impacts  to  such  habitat  Any 
introduction  would  be  closely 
coordinated  with  the  area's  managers. 
Introduction  of  this  species  onto 
unoccupied  private  lands  likely  would 
not  be  pursued  because  suitable  habitat 
under  private  ownership  occurs  only  in 
very  small  patches  which  are 
interspersed  among  developed  areas  and 
are  too  small  for  introduction.  For  these 
reasons,  the  Service  believes  that 
designation  of  currently  unoccupied 
habitat  of  this  species  as  critical  habitat 
would  not  result  in  any  additional 
benefit  to  the  species  and.  therefore, 
such  designation  is  not  prudent 

Available  Conservation  Measures 


Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against' certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  Commonwealth,  Territory  and 
private  agencies,  groups  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  Commonwealth 
and/or  Territory  and  requires  that 
recovery  actions  be  carried  out  for  all 
listed  species.  Such  actions  are  initiated 
by  the  Service  following  listing.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  the  Service  on " 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  cany 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  the  species  or  to 
destroy  or  adversely  modify  its  critical 


habitat  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  critical  habitat  is  being 
proposed  for  this  species,  as  discussed 
above.  Federal  involvement  may 
include  Federal  funding  for  rural 
housing  and  development  (for  example, 
funding  by  agencies  such  as  the  Rural 
Development  or  Housing  and  Urban 
Development). 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part^  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  endangered  plant 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  and  reduce  to  possession  the 
species  from  areas  imder  Federal 
jurisdiction.  In  addition,  for  plants 
listed  as  endangered,  the  Act  prohibits 
the  malicious  damage  or  destruction  on 
areas  under  Federal  jurisdiction  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  endangered 
plants  in  knowing  violation  of  any 
Commonwealth  or  Territorial  law  or 
regulation,  including  Commonwealth  or 
Territorial  criminal  trespass  law.  Certain 
exceptions  can  apply  to  agents  of  the 
Service  and  Commonwealth  and 
Territorial  conservation  agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  cany  out  otherwise  prohibited 
activities  involving  endangered  plants, 
under  certain  circumstances.  Such 
permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  and  survival  of  the  species. 
It  is  anticipated  that  few  trade  permits 
for  this  species  will  ever  be  sought  or 
issued,  since  the  species  is  not  kiown 
to  be  in  cultivation  and  is  uncommon  in 
the  wild. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1, 1994  (59TR  34272),  to  identify 
to  the  maximum  extent  practicable 
those  activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act  at  the  time  of  listing.  The  intent  of 
this  policy  is  to  increase  public 
awareness  of  the  effect  of  listing  on 
proposed  or  ongoing  activities.  The  only 
known  populations  of  Catesbaea 
melanocarpa  are  located  on  privately 
owned  land.  Since  there  is  no  Federal 
ownership,  and  the  species  is  not 
currenUy  in  trade,  the  only  potential 


65786  Fsderal  Register  /  Vol.  62.  No.  241  /  Tuesday.  December  16,  1997  /  Proposed  Rules 


wction  9  involvement  would  relate  to 
removing  or  damaging  the  plant  in 
knowing  violation  of  Commonwealth  or 
Territorial  law,  or  in  knowing  violation 
of  Commonwealth  or  Territorial 
criminal  trespass  law.  Section  15.01(b) 
of  the  Commonwealth  "Regulation  to 
Govern  the  Management  of  Threatened 
and  Endangered  Species  in  the 
Commonwealth  of  Puerto  Rico"  states: 
"It  is  illegal  to  take,  cut,  mutilate, 
uproot,  bum  or  excavate  any 
endangered  plant  species  or  part  thereof 
within  the  jurisdiction  of  the 
Commonwealth  of  Puerto  Rico."  The 
U.S.  Virgin  Island  regulation  states  that 
"no  person  may  harass,  in|vu«  or  kill,  or 
attempt  to  do  the  same,  or  sell  or  oflier 
for  sale  any  specimen,  or  parts  or 
pnxlxice  of  such  specimen,  of  an 
mtdu^^nd  or  thiwtened  species."  The 
Service  is  not  aware  of  any  otherwise 
lawful  activities  being  conducted  or 
proposed  by  the  public  that  will  be 
affected  by  this  listing  and  result  in  a 
violation  of  section  9. 

Questions  regarding  whether  specific 
activities  «vill  constitute  a  violation  of 
taction  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Caribbean 
Field  Office  (see  AOOMnsn  aactiun). 
Requests  for  copies  of  the  regulations  on 
listed  species  and  inquiries  regarding 
prohibitions  and  permits  shoudd  be 
addieaaed  to  the  U.S.  Fish  and  WikUifs 
Seivioe,  Ecological  Services,  1875 
Centiuy  Boulevard.  AtlanU.  Georgia 
30345-3301  (404/67»-7313). 

PnkUc  ConflMBts  Solicited 


The  Service  intends  that  any  final 
ectloa  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
augpMtions  from  the  public,  other 
conosnied  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  propoMd  rule  are  hereby 
eottdted.  Comments  particularly  are 
■ought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Catetbaea 
melanocarpa;  • 


(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  pursuant  to  section  4  of  the  Act: 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species:  and 

(4)  Current  or  planned  activities  in  the 
subject  areas  and  their  possible  impacts 
on  diis  species. 

Final  promulgation  of  the  regulation 
on  Catmbaea  melanocarpa  will  take 
into  consideration  the  comments  and 
any  additional  information  received  by 
the  Service,  and  such  commimications 
may  lead  to  a  final  regulation  that 
differs  from  this  proposaL 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  miist  be  filed  within 
45  days  of  the  proposal.  Sudi  requests 
must  be  made  in  writing  and  addressed 
to  the  Supervisor,  Boqueron  Field  Office 
(see  AOIMESSCS  section). 


Conwnon  mms 


Famly 


Nsttooal  BBviroaMatal  Policy  Aol 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1960.  need  not  be 
prepued  in  connection  with  ragulstions 
adopted  pursuant  to  section  4(a)  of  the 
Act.  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
pubUshed  in  the  Federal  lagifltar  on 
October  25. 1983  (48  FR  49244). 

Required  Detemdnstiens 

The  Service  has  examined  this 
regulation  under  the  Paperworic 
Reduction  Act  of  1995  and  foimd  it  to 
contain  no  information  collection 
requirements. 
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Bracken,  G.  and  D.  Koltarman.  1093. 
Catmtboea  melanocarpa  Krug  S  Urban 
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Cooperative  Affssmsnt  Ma  14-16-0004- 
02-970  betwwn  the  U.S  Fish  and  Witdllfc 
Servica  and  th«  Univertity  of  Puerto  Rico. 
Mayaguax  Campus. 

Brittoo.  N.L.  and  P.  Wilson.  1925.  Sciantific 
survey  of  Pocto  Rico  and  the  Virgin  blands. 


Volume  VI— Part  2.  Botany  of  Porto  Rico 
and  the  Virgin  Islands.  Descriptive  flora — 
Spennatophyta  (continued).  New  York 
Academy  of  Sciences.  New  York.  158  pp. 

Center  far  Plant  Conservation.  1992.  Repott 
on  the  Rare  Plants  of  Puerto  Rico.  Missouri 
Botanical  Garden,  St  Louis,  Missouri 

Howard.  R.A.  1989.  Flora  of  the  LeSler 
AntiUes.  Leeward  and  Windward  Islands. 
Volume  e.  Dicotyledoneae— Part  3.  Arnold 
Aiboretum,  Harvard  University,  Jamaica 
Plain,  Massachusetts.  858  pp. 

Liogisr,  RL.  and  L.F.  Maitocell.  1082.  Floca 
of  Puerto  Rico  and  Ad)acant  Islands:  a 
systonatic  synopsis,  siditorial  de  la 
UniveiBidad  de  Puerto  Rico,  Rio  Pledras. 
Puerto  Rico.  342  pp. 

Proctor,  G.  R.  1991.  Puerto  Rican  plant 
spades  of  special  concern.  Status  and 
recommendations.  PuUicacion  Cientifica 
Miscalanea  No.  2.  Departamento  de 
Rscursoe  Naturales  de  Puerto  Rico.  San 
)uan,  Puerto  Rico.  197  pp. 

Puerto  Rico  Planning  Board.  lOOS.  Draft 
Environmental  Impact  Statement  for  Monte 
Carlo  Raaort  and  Boqueron  Bay  Site.  San 
)uan,  Puerto  Rico.  88  pp. 
Author.  The  primary  author  of  this 

propoaed  rule  is  Ms.  Susan  Silander. 

Boquer6n  Field  Office  (aee  A0ORE8SES 

section). 

Ltat  orStabfeds  is  50  CFR  Pert  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Re(>orting  and 
recordkeeping  requirements. 
Transpoftatian. 

Prepoeed  RegulatloB  Pmmnlgatfaei 

Accordingly,  the  Service  hereby 
propose  to  amend  part  17.  subchapter 
B  of  chapter  I.  title  50  of  the  Code  of 
Federal  Regulstiona.  as  set  forth  below: 


PART  17-{AIIENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  leed  as  follows: 

llfcsiMj    18  use.  1361-1407:  18  U.S.C 
1531-1544: 18  U.S.C  4201-*245;  Pub.  L.  90- 
825, 100  Stat  3500.  unless  otherwise  noted. 

2.  Amend  section  17.12(h)  by  adding 
the  following,  in  alph^Mtical  order 
under  FLOWERING  PLANTS,  to  the  list 
of  Endangered  and  Threatened  Plants: 


117.12 


(h)*  •  * 


OMok 


SpecM 


FUXMERSM  Plants 
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Dated:  November  25, 1997. 
Director,  Fiah  and  Wildlife  Serrice, 
Jamie  Rappaport  Clark,  ' 
(FR  Doc.  97-32738  Filed  12-15-97;  8:45  am 

SUMO  OOM  4*10-64-^ 


DEPARTMENT  OF  THE  INTERIOR 

FMt  and  WUdllfe  Service 

50  CFR  Part  17 
RMlOIS-AESt 

Endangered  and  Threatened  WHdltfe 
•nd  Plants;  Proposed  Rule  to  Ust  the 
Flatwoods  Salamander  as  Threatened 

AQSICY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule  and  notice  of 
petition  finding. 


r:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  list  the 
flatwoods  salamander  [Ambystoma 
cingulatum)  as  a  threatened  species 
under  the  authority  of  the  Endangered 
Species  Act  of  1973.  as  amended  (Act). 
This  salamander  occurs  in  isolated 
populations  scattered  across  the  lower 
southeastern  Coastal  Plain  in  Florida, 
Georgia,  and  South  Carolina.  Habitat 
loss  and  degradation  from  agriculture, 
urbanization,  and  silvicultural  practices 
have  resulted  in  the  loss  of  over  80 
percent  of  iu  pine  flatwoods  habitat. 
Surviving  populations  are  currently 
threatened  by  tjie  continued  destruction 
and  degradation  of  their  habitat  This 
proposed  rule,  if  made  final,  would 
extend  the  Act's  protection  to  this 
species. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  February  17. 
1998.  Public  hearing  requests  must  be 
received  by  January  30.  1998. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  6578  Dogwood  View 
Parkway.  Jackson,  Mississippi  39213. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  diuing  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  LaClaire  at  the  above  address,  or 
telephone  601/965-4900,  Ext.  26; 
fecsimiie  601/965-4340. 

SUPPI^MENTARY  MFORMATION:* 
Background 

The  earliest  reference  to  the  flatwoods 
salamander,  Ambystoma  cingulatum, 
was  by  Cope  in  1867  from  specimens  he 
collected  in  Jasper  County.  South 
Carolina  (referenced  in  Martof  1968). 


This  salamander  is  a  member  of  the 
femily  Ambystomatidae.  the  mole 
salamanders,  which  contains  15  North 
J      American  species.  A  phylogenetic 

analysis  of  ambystomatid  salamanders 
_    was  used  to  determine  that  the 

flatwoods  salamander  is  most  closely 
related  to  the  ringed  salamander  {A. 
annulatum],  which  occurs  in  portions  of 
Arkansas,  Missouri,  and  Oklahoma 
(Shaffer  et  al.  1991). 

The  flatwoods  salamander  is  a 
slender,  small-headed  mole  salamander 
that  rarely  exceeds  13  centimeters  (cm) 
(approximately  5  inches  (in))  in  length 
when  fully  mature  (Means  1986.  Conant 
and  Collins  1991,  Ashton  1992).  Adult 
dorsal  color  ranges  frt>m  black  to 
chocolate-black  with  highly  variable 
fine,  light  gray  lines  forming  a  netlike  or 
cross-banded  pattern  across  the  back 
(Palis  1996).  Undersurfeces  are  plain 
gray  to  black  with  a  few  creamy  or 
pearl-gray  blotches  or  spots.  Sexual 
dimorphism  is  only  apparent  in 
breeding  males  (swollen  cloaca!  region) 
or  in  gravid  females.  Adults  most 
closely  resemble  Mabee's  salamander, 
A.  mabeei,  with  which  it  shares  part  of 
its  range  in  South  Carolina  (Martof 
1968).  Mabee's  salamanders  are  often 
more  brownish;  have  light  flecking 
concentrated  on  their  sides  rather  than 
the  overall  pattern  of  the  flatwoods 
salamander;  and  have  a  single  row  of 
jaw  teeth  as  opposed  to  multiple  rows 
in  the  flatwoods  salamander  (Conant 
and  Collins  1991). 

Flatwoods  salamander  larvae  are  long 
and  slender,  broad-headed  and  bushy- 
gilled,  with  white  bellies  and  striped 
sides  (Means  1986.  Ashton  1992.  Palis 
1995d).  They  have  distinctive  color 
patterns,  typically  a  tan  mid-dorsal 
stripe  followed  by  a  grayish  black 
dorsolateral  stripe,  a  pale  cream  mid- 
lateral  stripe,  a  blue-black  lower  lateral 
stripe  and  a  pale  yellow  ventrolateral 
stripe  (Palis  1995d).  The  head  has  a  dark 
brown  stripe  passing  through  the  eye 
bom  the  nostril  to  the  gills  (Means 
1986). 

Optimum  habitat  for  the  flatwoods 
salamander  is  an  open,  mesic  woodland 
of  longleaf/slash  pine  [Pinus  palustiis/P. 
elliottii)  flatwood^  maintained  by 
frequent  fires.  Pine  flatwoods  are 
typically  flat,  low-lying  open  woodlands 
that  lie  between  the  drier  sandhill 
community  upslope  and  wetlands  down 
slope  (Wolfe  et  al.  1988).  An  organic 
hardpan.  0.3  to  0.7  meters  (m)(l  to  2 
feet)  into  the  soil  profile,  inhibits 
subsurface  water  penetration  and  results 
in  moist  soils  with  water  often  at  or  near 
the  siuface  (Wolfe  et  al.  1988). 
Historically,  longleaf  pine  generally 
dominated  the  flatwoods  with  slash 
pine  restricted  to  the  wetter  areas  (Wolfe 


et  al.  1988).  Wire^asses  [Aristida  sp.), 
especially  A.  beyrichiana.  are  often  the 
dominant  grasses  in  the  herbaceous 
ground  cover  (Wolfe  et  al.  1988).  The 
ground  covm  supports  a  rich 
herbivorous  invertebrate  community 
which  serves  as  a  food  source  for  the 
flatwoods  salamander. 

Adult  and  subadult  flatwoods 
salamanders  are  fossorial  (adapted  for 
living  imderground)  (Mount  1975).  They 
enlarge  crayfish  burrows  (Ashton  1992) 
or  build  their  own.  Captive  flatwoods 
salamanders  have  been  observed  digging 
burrows  and  resting  at  night  with  just 
the  tip  of  their  heads  exposed  (Coin 
1950).  Preliminary  data  indicate  that 
flatwoods  salamander  males  first  breed 
at  1  year  of  age  and  females  at  2  years 
of  age  (Palis  1996).  There  ere  no  data  on 
survivorship  by  age  class  for  the  species. 
The  longevity  record  for  their  close 
relative.  A.  annulatum,  is  4  years,  11 
months;  however,  many 
Ambystomatidae  live  10  years  or  longer 
(Snider  and  Bowler  1992). 

Adult  flatwoods  salamanders  move  to 
their  wetland  breeding  sites  during 
rainy  weather,  in  association  with  cold 
fronts,  from  October  to  December  (Palis 
1997).  Breeding  sites  are  isolated  (not 
coimected  to  any  other  water  body) 
pond  cypress  [Taxodium  ascendens), 
blackgum  [Nyssa  sylvatica  var.  biflom], 
or  slash  pine  dominated  depressions 
which  dry  completely  on  a  cyclic  basis. 
They  are  generally  shallow  and 
relatively  small.  Breeding  sites  in 
Florida  have  a  mean  size  of  1.49 
hectares  (ha)  (3.68  acres  (ac))  and  a 
mean  depth  of  less  than  39.2  cm  (15.4 
in)  (Palis,  in  press).  These  wetlands 
have  a  marsh-like  appearance  with 
sedges  often  growing  throughout  and 
wiregrasses  {Aristida  sp.),  panic  grasses 
[Panicum  spp.),  and  other  herbaceous 
species  concentrated  in  the  shallow 
water  edges.  Trees  and  shrubs  grow  both 
in  and  around  the  ponds.  A  relatively 
open  canopy  is  necessary  to  maintain 
the  herbaceous  component  which  serves 
as  cover  for  flatwoods  salamander  larvae 
and  their  aquatic  invertebrate  prey. 
Flatwoods  salamander  larvae  were  not 
captured  in  sample  plots  with  a  high 
proportion  of  detritus  or  open  water  in 
a  study  on  the  Apalachicola  National 
Forest  in  Florida  (Sekerak  et  al.,  in 
press).  Ponds  typically  have  a 
burrowing  crayfish  feuna  (genus 
Procambarus)  and  a  diverse 
macro  invertebrate  fauna,  but  lack  large 
predatory  fish  (e.g.,  Lepomis  (sunfish). 
Macropterus  (bass),  Amia  caJva 
(bowfin)). 

Before  the  breeding  sites  become 
flooded,  the  males  and  females  court 
and  the  females  lay  their  eggs  (singly  or 
in  clumps)  beneath  leaf  litter,  under  logs 
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I  mats,  or  at  baaaa  of 

, a.  or  dumps  of  grsM 

(Andarson  and  WiUianuon  1976.  Maani 
1986).  Egg  nuMirt  bav«  alio  been  found 
at  the  entmBOM  of  and  within  crayfuh 
burrows  (Andenon  and  Williamson 
1970).  Embryos  baain  davalopmant 
Immediately,  but  the  aog  must  be 
inundated  before  it  wilThatch. 
Dapanding  on  whan  agp  are  inundated. 
the  larvae  usually  molamorphose  in 
March  or  April;  the  length  of  the  larval 
period  varies  from  11  to  18  weeks  (Palis 
1995d). 

Tba  timing  and  frequency  of  rainfell 
is  critical  to  the  successful  reproduction 
and  recruitment  of  natwoods 
salamanders.  Fall  raina  are  required  to 
fiM:ilitate  movements  to  the  pond  and 
winter  rains  are  needed  to  ensure  that 
ponds  are  filled  sufficiently  to  allow 
batching,  development,  and 
metamorphosis  of  larvae.  In  contraat, 
too  much  rainfall  in  the  siunmer  will 
keep  pond  levels  from  dropping  below 
the  grassy  pond  edge,  as  needea  to 
provide  dry  substrate  for  egg  d«poaition. 
This  raUanoa  on  specific  weather 
conditions  results  in  unpredictable 
breeding  events  and  reducaa  the 
likelihood  that  recruitmaot  will  occur 
every  year. 

Adult  natwoods  salamand 
the  pond  site  after  breeding, 
have  sugaaatod  ahODing  ability,  baaed 
on  data  that  sahwnders  exit  the 
breeding  pond  near  the  point  of  their 
arrival  (Palis  1997).  Movementaaialir 
than  1.700  m  (1.859  yards  (yd))  MD  the 
breeding  pond  have  baan  racordad 
(Aahton  1992).  PraUmiiMiy  itiidlaa 
indicate  that  the  activity  range  of  some 
individuals  (encompassing  both 
terrestrial  habitat,  breeding  sites,  and 
th«  araaa  through  which  they  migrate) 
exceeds  1,500  square  m  (1.640  square 
yd)  (Ashton  1992).  Refugia  are  needed 
within  this  activity  range  as  individuals 
travel  from  their  breeding  sites  to  the 
tublHBaBaan  habitats  where  they  spend 
tha  nafority  of  their  lives.  Thus,  a 
flatwoods  salamander  population  has 
baan  dallned  as  those  salamanders  using 
hfoadlng  sites  within  3.2  kilometers 
(km)  (2  miles  (mi))  of  each  other,  barring 
an  impasaahia  barrier  such  as  a 
penwmial  ftaaam  (Palis,  in  preaa). 

High  quality  habitat  for  tba  flatvroods 
aalmander  Includes  a  numbar  of 
isolated  wetland  breeding  sites  within  a 
landscape  of  looglaaf  pina/slaah  pine 
flatwoods  with  an  ahimiant  hariiaceous 
ground  cover  (Sekerak  1994).  A  moaaic 
of  ponds  with  varying  hydrologiaa  Is 
needed  to  provide  appropriate  oreeding 
cmditioos  under  different  climatic 


laBJiiaa. 

The  hli 


The  historical  range  of  the  flatwrooda 
t^tattmnriwr  included  parts  of  tba  Stataa 


of  Alabama.  Florida.  Gaofgia.  and  South 
Carolina  located  in  the  lower  Coaatal 
Plain  of  the  southeastern  United  States. 
A  museum  record  from  Mississippi 
previously  thought  to  be  a  flatwooda 
salamander  has  been  discounted  by 
knowledgeable  researchers  (Mokr.  pan. 
comm..  1988).  However,  it  is  poaaible 
that  flatwoods  salamanders  once 
occurred  in  extreme  southeastern 
Mississippi  due  to  similarities  in  habitat 
to  historical  sites  in  adjacent  Alabama. 
Recent  surveys  (Kuss  1988;  L.  LaClaire, 
U.S.  Fish  and  Wildlife  Service,  pers. 
obs..  1995)  have  not  documented  the 
occurrence  of  flatwoods  salamanders  in 
Mississippi. 

Historical  records  lor  the  flatwoods 
salamander  are  limited.  Longieaf  pine/ 
slash  pine  Hatwoods  historically 
occurred  in  a  broad  band  across  the 
lower  southeastern  Coastal  Plain.  The 
flatwooda  salamander  likely  occurred  in 
appropfiata  habitat  throughout  this  area 
(Means,  pers.  comm..  1995).  The  present 
distribution  of  the  flatwoods  salamander 
consists  of  isolated  populations 
■latlttT^  aoroaa  the  remaining  loo^aaf 
pina/slaaii  plaa  flatwoods.  The  Service 
naa  compiled  1 10  historical  records  for 
the  flatwoods  salamander.  Historical 
records  are  defined  as  those  localities 
fmind  prior  to  1900.  Localities  consist  of 
coUadkiai  nada  aithar  by  sampling 
breeding  sites  or  collections  made  of 
individuals  croaaing  highways  on  their 
way  to  or  from  breeding  sites.  During 
surveys  of  these  localities  over  the  last 
7  years,  the  exact  site  was  located  for  52 
records  (47  percent)  and  the  general  area 
(within  savaral  milea)  was  datarmined 
for  45  others  (41  percent).  Thirteen  sites 
could  not  be  located  due  to  limited 
information  in  the  record.  Of  the  97 
historical  records  that  were  visited, 
flatwoods  salamanders  were  relocated  at 
only  12  localities  (12  percent). 

lUnga-wida  surveys  of  availabla 
hahiUt  in  Alabama.  Florida.  Georgia. 
and  Sooth  Carolina  have  been  ongoing 
since  1900  in  an  effort  to  locate  new 
populations.  A  total  of  at  least  1,189 
wetlands,  which  had  a  minimum  of 
marginal  suitability  for  the  flatwoods 
salamander,  ware  aampled.  most  of 
them  multiple  times.  Of  these. 
flatwoods  salamanders  were  found  at 
102  sitet  (9  percent  success  rate).  Most 
surveys  were  presence/abaenise  searches 
for  larvae,  thus  no  estimates  of 
population  size  or  viability  can  ba 
inferred  from  these  data. 

Information  on  the  current  status  of 
the  flatwoods  salamander  by  State  can 
be  briefly  summariaMl  aa  follows: 

In  Alabama,  there  are  five  historical 
localities  for  the  flatwoods  salamander, 
all  in  the  extreme  southern  portion  of 
the  State.  Surveys  conducted  from  1992 


to  1995  at  the  historical  breading  ponds 
and  other  potential  breeding  sitea  were 
not  successful  at  locating  any  flatwoods 
salamander  populations  (Godwin  1904, 
para.  comm..  1997).  The  salamander  was 
Uat  obaerved  in  Alabama  in  1981  Qones 
0t  al.  1982). 

A  total  of  33  hiatorical  records  in  19 
counties  have  been  reported  for  Georgia 
(Coin  1950.  Seyle  1994.  WUliamson  and 
Moulis  1994);  however,  flatwoods 
aalaaaaiidar*  have  not  been  relocated  at 
any  of  thaaa  sites  in  recent  years. 
Surveys  over  the  last  7  years  of  at  least 
451  wetlands  with  potential  habitat  for 
the  flatwoods  salamander  have  resulted 
in  the  location  of  27  new  breeding  sites 
(6  percent  success  rate).  These  27 
breeding  sites  comprise  10  populations 
(sites  within  a  3.2  km  (2  mi)  radius  of 
one  another  are  considered  the  same 
population)  (Seyle  1994;  )ensen  1995; 
Moulis  1995a,  1995b;  K.  Lutz.  The 
Nature  Conservancy  of  Georgia,  pers. 
comm..  1994;  D.  Stevenson,  The  Nature 
Conservancy  of  Georgia,  pers.  comm., 
1996:  L.  LaClaire,  pers.  obs..  1995, 
1997).  Most  extant  breeding  sites  occur 
on  Fort  Stewart  Military  Installation. 

In  South  Carolina,  there  are  29 
historical  records  for  the  flatwoods 
salamander.  Despite  annual  surveys 
since  1990,  flatwoods  salamanders  have 
been  found  at  only  three  of  thaae  sitea 
(all  sites  represent  a  different 
population).  One  site  is  located  on  the 
Francis  Marion  National  Forest  and  the 
other  two  are  on  private  land.  No  new 
flatwoods  salamander  populations  have 
been  found,  although  surveys  have  been 
conducted  at  57  additional  wetlands 
considered  to  be  potential  habitat  for 
this  species. 

In  Florida.  39  of  the  43  historical  sites 
were  relocated  (or  the  general  area 
thought  to  be  the  location).  Nine  (23 
percent)  contained  flatwoods 
salamanders.  Additional  survey  work 
over  the  past  7  years  of  at  laatt  500 
potential  sites  over  a  22  county  area 
resulted  in  the  location  of  75  new 
breeding  sites  (15  percent  of  total  sitea 
surveyed).  The  total  number  of  extant 
flatwoods  salamander  populations 
known  to  occur  in  Florida  is  34  with 
most  occurring  on  the  Apalachicola 
National  Forest  and  Eglin  Air  Force 
Base  (Palis  1993. 1994.  1995a,  1995b. 
1995c;  Printiss  and  Means  1996). 

The  combined  State  data  bom  all 
survey  wq^  completed  since  1990 
indicate  that  47  populations  of 
flatwooda  salamanders  are  known  from 
acroaa  the  historical  range.  Most  of  these 
occur  in  Florida  (34  populations  or  72 
percent).  Ten  populations  have  been 
found  in  Georgia,  three  in  South 
Carolina,  and  none  have  been  found  in 
Alabama.  Soma  of  these  populations  are 
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inferred  from  the  capture  of  a  single 
individual.  Approximately  half  of  the 
known  populations  for  the  flatwoods 
salamander  occur  on  public  land  (25  of 
47,  or  53  percent).  Federal  landholdings 
that  harbor  flatwoods  salamanders 
include  the  Apalachicola  National 
Forest,  Osceola  National  Forest,  St 
Marks  National  Wildlife  Refuge,  and 
Eglin  Air  Force  Base  in  Florida;  Fort 
Stewart  Military  Installation  and 
Townsend  Bombing  Range  in  Georgia; 
and  Francis  Marion  National  Forest  in 
South  Carolina.  An  additional 
population  is  located  on  property 
managed  by  the  State  of  Florida  in  the 
Pine  Log  State  Forest  The  remaining 
sites  are  on  private  land. 

Previoiia  Federal  Action 

The  flatwoods  salamander  was 
identified  as  a  Category  2  si>ecies  in  the 
Service's  notices  of  review  for  animals 
published  in  the  Federal  Registar  on 
December  30, 1982  (47  FR  58454), 
September  18, 1985  (50  FR  37958). 
January  6, 1989  (54  FR  554),  November 
21. 1991  (56  FR  58804),  and  November 
15, 1994  (59  FR  58982).  Prior  to  1996, 
a  Category  2  species  was  one  that  was 
being  considered  for  possible  addition 
to  the  Federal  List  of  Endangered  and 
Threatened  Wildlife,  but  for  which 
conclusive  data  on  biological 
Vulnerability  and  threat  were  not 
currently  available  to  support  a 
proposed  rule.  Designation  of  Category 
2  species  was  discontinued  in  the 
February  28, 1996,  notice  of  review  (61 
FR  7956). 

On  May  18, 1992,  the  Service  received 
a  petition  dated  May  8, 1992,  from  the 
Biodiversity  Legal  Foundation,  Boulder, 
Colorado,  and  Elizabeth  Carlton, 
Gainesville,  Florida,  to  list  the 
flatwoods  salamander  as  an  endangered 
or  threatened  species  throughout  its 
historic  range  and  to  designate  critical 
habitat.  The  petition  stated  that 
available  evidence  indicated  that  the 
flatwoods  salamander  had  declined 
precipitously,  that  it  was  on  the 
threshold  of  extirpation  in  many 
locations,  and  that  it  had  been 
extirpated  from  a  large  portion  of  its 
historic  range. 

A  90-day  nnding  that  the  petition  did 
not  present  substantial  information  that 
the  requested  action  may  be  warranted 
was  announced  in  the  Federal  Register 
on  May  12, 1993  (58  FR  27986).  On 
August  23, 1993,  attorneys  representing 
the  Biodiversity  Legal  Foundation, 
Jasper  Carlton,  the  Director  of  the 
Biodiversity  Legal  Foundation,  and 
Elizabeth  Carlton  notified  the  Service  of 
their  intent  to  sue  the  Service  for 
violation  of  the  Act  The  petitioners  felt 
a  determination  of  "may  be  warranted" 


had,  in  eSsct,  already  been  made  by  the 
Service  through  the  inclusion  of  the 
flatwoods  salamander  as  a  Category  2 
species  on  the  comprehensive  notices  of 
review  for  animals  published  prior  to 
1993.  On  April  25,  1994,  the  suit  was 
filed.  In  response  to  the  agreed 
settlement,  and  based  upon  the 
Service's  1994  draft  guidance  relating  to 
•^titions  for  listing  former  Category  2 
species,  the  90-day  finding  announced 
on  May  12, 1993,  was  rescinded,  and 
replaced  by  a  finding  that  the  petitioned 
action  may  be  warranted.  This  finding 
was  aimounced  in  the  Federal  Register 
on  September  21. 1994  (59  FR  48406), 
and  included  a  request  for  comments 
and  biological  data  on  the  status  of  the 
flatwoods  salamander. 

Section  4(b)(3)(B)  of  the  Act  and 
implementing  regulations  at  50  CFR 
424.14,  require  the  Secretary  of  the 
Interior,  to  the  extent  practicable,  within 
12  months  of  receipt  of  a  petition,  to 
make  a  finding  as  to  whemer  the  action 
requested  in  the  petition  is  (a)  not 
warranted,  (b)  warranted,  or  (c) 
warranted  but  precluded.  Because  of 
budgetary  constraints  and  the  lasting 
effects  of  a  congressionally  imposed 
listing  moratorium,  the  Service  is 
processing  petitions  and  other  listing 
actions  according  to  the  listing  priority 
guidance  published  in  the  Federal 
Register  on  December  5,  1996  (61  FR 
64475).  In  a  Federal  g«gi«t«w  notice 
published  on  October  23, 1997  (62  FR 
55628),  the  guidance  was  extended 
beyond  fiscal  year  1997  until  such  time 
as  the  fiscal  year  1998  appropriations 
bill  for  the  Department  of  the  Interior 
becomes  law  and  new  final  guidance  is 
published.  The  fiscal  year  1997 
guidance  clarifies  the  order  in  which  the 
Service  will  process  rulemakings 
following  two  related  events:  (1)  the 
lifting  on  April  26, 1996,  of  the 
moratorium  on  final  listings  imposed  on 
April  10. 1995  (Pub.  L.  104-6),  and  (2) 
the  restoration  of  significant  fimding  for 
listing  through  passage  of  the  Omnibus 
Budget  Reconciliation  Act  passed  on 
April  26, 1996,  following  severe  funding 
constraints  imposed  by  a  number  of 
continuing  resolutions  between 
November  1995  and  April  1996.  The 
guidance  calls  for  giving  highest  priority 
to  handling  emergency  situations  (Tier 
1)  and  second  highest  priority  (Tier  2) 
to  resolving  the  status  of  outstanding 
proposed  listings.  Third  priority  (Tier  3) 
is  given  to  resolving  the  conservation 
status  of  candidate  species  and 
processing  administrative  findings  on 
petitions  to  add  species  to  the  lists  or 
reclassify  threatened  species  to 
endangered  status.  The  processing  of 
this  petition  and  proposisd  rule  fells 


under  Tier  3.  At  this  time,  the  Southeast 
Region  has  no  pending  Tier  1  actions 
and  no  "overdue  Tier  2  actions. 
Additionally,  the  guidance  states  that 
"efibctive  April  1, 1997,  the  Service  *vill 
concurrently  undertake  all  of  the 
activities  presently  included  in  Tiers'l, 
2,  and  3"  (61  FR  64480).  This  proposed 
rule  constitutes  the  Service's  12-inonth 
finding  on  the  p>etitioned  action. 

Summary  of  Factors  Aflecting  the 
Species 

Section  4(a)  of  the  Endangered 
Species  Act  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  .to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  fectors  described  in  section 
4(a)(1).  These  fectors  and  their 
application  to  the  flatwoods  salamander 
[Ambystoma  cingulatum  Cope)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
maior  threat  to  the  flatwoods 
salamander  is  loss  of  both  its  longieaf 
pine/slash  pine  flatwoods  terrmtrial 
habitat  and  its  isolated,  seasonaly 
ponded  breeding  habitat  The  combined 
pine  flatwoods  (longieaf  pine-wiregrass 
flatwoods  and  slash  pine  flatwoods) 
historical  acreage  was  approximately 
12.8  million  ha  (32  million  ac)  (Wolfe  et 
al.  1988,  Outcalt  1997).  Today,  the 
combined  flatwoods  acreage  has  been 
reduced  to  2.3  million  ha  (5.6  million 
ac)  or  approximately  18  percent  of  its 
original  extent  These  remaining  pine 
flatwoods  (non-plantation  forests)  areas 
are  typically  fragmented,  degraded, 
second-growth  forests. 

Large  acreages  of  pine  flatwoods  have 
been  eliminated  through  land  use 
conversions,  primarily  urban 
development  and  conversion  to 
agriculture  and  pine  plantations 
(Schultz  1983,  Stout  and  Marion  1993, 
Outcalt  and  Sheffield  1996,  Outcalt 
1997).  Surveys  of  historical  flatwoods 
salamander  localities  documented  the 
destruction  of  iiine  sites  from  urban 
development  or  agriculture  and  loss  of 
three  additional  sites  due  to  their 
conversion  to  pine  plantations.  State 
forest  inventories  completed  between 
1989  and  1995  indicate  that  flatwoods 
losses  through  land  use  conversion  are 
still  occurring  (Outcalt  1997).  In  Florida 
and  Georgia,  the  States  where  flatwoods 
habitat  is  concentrated  and  where  most 
flatwoods  salamander  populations 
occiu',  52,600  ha  (130,000  ac)  were  lost 
to  urban  and  agricultural  use  during  the 
survey  cycle  of  8  years  (Outcalt  1997). 
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Convsnion  of  axUting  pine  flatwoods 
second-gro%vth  fomU  to  managed 
plantation*  is  also  continuing.  In 
Geoigia  and  Florida,  there  was  a  yearly 
loes  of  this  habitat  to  pine  plantation*  of 
nearly  20,200  ha  (50.000  ac)  in  each 
SUte  with  a  loss  of  24  percent  and  20 
percent  respectively  during  the  8  year 
survey  interval  (Outcalt  1997).  Most  of 
the  remaining  second-growth  pine 
flatwoods  (56  percent]  occur  on  private 
non-industrial  lands  which  are 
continuing  to  be  converted  to  pine 
planltioat  afkar  harvest  (Outcalt  1997). 
Uiban  development  is  expanding  into 
forested  areas,  especially  in  rapidly 
developing  areas  of  Florida  and  Georgia. 
If  present  rates  of  loss  continue,  in  25 
3rearB  nearly  all  natural  pine  flatwoods 
stands  could  be  destroyed  in  these  two 
Sutes  (Outcalt  1997). 

Flatwoods  salamander  wetland 
breeding  sites  have  also  been  degraded 
and  destroyed.  The  number  and 
diventtv  C^ these  small  wetlands  have 
been  raduoad  by  alterations  in 
hydrology,  agricultural  and  urtMn 
development,  silvicultural  practices 
(deaorfbed  in  more  detail  below), 
dumping  in  or  filling  of  ponds, 
conversion  of  wetlands  to  fish  ponds, 
domestic  animal  grazing,  and  soil 
disturbance  (Vickers  et  ai  1985.  Ashton 
1992).  Hydrological  alterations 
represent  the  primary  threat  to 
flatwoods  salamander  breeding  sitea. 
Size  and  suitability  of  wetlands  as 
breeding  sites  depend  on  subsoil 
moisture,  the  permeability  of  the 
hardpan.  the  pond's  drainage  area,  and 
other  bcton.  Alterations  to  any  of  these 
fKton  can  affect  the  pond's  ability  to 
hold  water  and  function  as  a  breeding 
site. 

Forest  management  strategies 
commonly  used  on  pine  plantations 
contribute  to  degradation  of  flatwoods 
salamander  forested  and  wetland 
habitat.  These  include  soil -disturbing 
site  preparation  techniques,  lowered  fire 
hequencies  and  reductions  in  average 
area  burned  per  fire  event  (see  Factor  E). 
high  seedling  stocking  rates,  and 
hmbicide  use  which  reduces  plant 
diversity  in  the  understory.  The  result  of 
these  strategies  is  a  forest  that 
approaches  even-age  structure,  has  a 
dense  understory.  and  low  herbaceous 
cover.  Forestry  practices  that  directly 
affect  wetland  breeding  sites  include 
ditching  ponds  or  low  areas  to  drain 
water  from  a  site,  converting  second- 
gRiwth  pine  fowrti  to  bedded  pine 
plantations,  harveating  cypress  from  the 
ponds,  disposing  of  slash  in  wetlands 
during  timber  operations,  using  ponds 
as  part  of  ditched  fire  breaks,  using 
fertillzen  near  wetlands  which  can 
result  in  eutiophication.  and  disturbing 


the  soil  at  a  wetland  (Vickers  ef  al.  1985: 
Ashton  1992:  Means  et  al.  1996;  Palis, 
in  press). 

clear-cut  harvesting  of  forested  sites 
appean  to  be  an  additional  threat. 
Studies  on  this  type  of  harvest  have 
demonstrated  negative  shori-term 
impacts  on  local  amphibian 
populations,  especially  salamanders 
(deMaynadier  and  Hunter  1995). 
Raymond  and  Hardy  (1991)  monitored 
the  mole  salamander  (A.  talpodieum)  at 
a  breeding  site  adjacent  to  a  recent  clear- 
cut.  They  found  that  salamanders  were 
displaced  from  the  cut  side  of  the  pond 
and  that  there  was  lowered  survivorship 
in  individuals  of  the  breeding 
population  that  immigrated  to  the 
breeding  pond  from  the  clear-cut. 
Flatwoods  salamandan  aaav  be 
vulnerable  to  the  microhabitat  drying 
frtim  clear-cuts  due  to  their  moist 
permeable  skin  which  acts  as  a 
respiratory  organ  and  must  remain 
moist  to  function  properly  (Duellman 
and  Trueb  1966). 

Silviculttiral  practices  affecting  both 
upland  and  breeding  habitats  have  been 
implicated  in  the  decline  of  a  flatwoods 
salamander  population  located  in  the 
panhandle  of  western  Florida  and 
monitored  for  over  20  years  (Means  et 
al.  1996).  The  observed  decline  at  this 
site  was  attributed  to  habitat 
modifications  resulting  from  clear- 
cutting,  conversion  of  the  site  to  a  pine 
plantation,  and  fire  suppression.  HJibitat 
modifications  included  soil  disturbance, 
hydrologic  changes,  canopy  closure,  and 
Ic^  of  herbaceous  ground  cover. 

Habitat  quality  data  were  collected 
during  recent  surveys  of  historical  sites 
where  flatwoods  salamanders  were  not 
relocated.  Habitat  quality  at  these  sites 
was  charactart»d  as  none  (site 
deatroyad).  low  (flatwoods  salamandera 
unlikely),  moderate  (salamandera 
possible  but  habitat  degraded),  or  high 
ikabitat  appears  suitable  for  flatwoods 
salamanders).  Three  historical  flatwoods 
salamander  localities  (assigned  a  quality 
of  none)  were  altered  so  graatly  by  their 
convenion  to  slash  pine  plantations  that 
they  were  no  longer  even  marginally 
suitable  for  the  flatwoods  salamander. 
Forty-one  historical  sites  (41  of  97.  or  42 
percent)  wen  of  low  or  moderate  habitat 
quality.  Most  of  these  sites  had  been 
converted  to  slash  pine  plantations  and 
had  a  subsequent  loss  of  habitat 
suitability  (L  LaQaire,  pers.  obs..  1997). 

The  habitat  quality  surrounding 
historical  flatwotxls  salamander 
breeding  ponds  in  Florida,  where 
flatwoods  salamanders  have  been  found 
in  recent  surveys,  was  characterized  by 
Palis  (in  press).  Each  site  was  assigned 
a  score  based  on  pine  spedea 
dnminanre  and  disturbance  (s 


growth  flatwoods  veraus  plantation 
sites)  and  the  relative  abundance  of 
wiregrass  [Aristida  sp.)  ground  cover. 
Wiregrass  was  chosen  as  a  factor  of 
habitat  quality  because  its  loss  has  been 
uaad  as  an  indicator  of  site  degradation 
from  fire  suppression  and/or  soil 
disturbance  (Clewell  1989).  In  Palis' 
study,  approximately  70  percent  of  the 
active  breeding  sites  were  surrounded 
by  second-growth  longleaf  or  slash  pine 
flatwoods  with  nearly  undisturbed 
wiregrass  ground  cover.  In  general.  Palis 
found  that  the  extant  populations  of  the 
flatwoods  salamander  principally 
occurred  on  forest  lands  managed  for 
long  rotation,  saw-timber  production, 
rather  than  on  short  rotation  pine 
plantations  managed  for  pulp 
production. 

Road  construction  plays  a  part  in 
habitat  degradation  and  destruction.  At 
least  one  historical  flatwoods  breeding 
site  was  filled  in  association  with  the 
constitiction  of  a  road  (Palis  1993). 
Roads  increase  the  accessibility  of 
breeding  ponds  to  off-road  vehicle 
enthusiasts  that  use  pond  basins  for 
"mud  bogging"  which  disturbs  the  soil 
and  v^etation  and  degrades  the  quality 
of  a  site  for  flatwocxls  salamander 
breeding.  Roads  may  also  alter  the 
quality  of  isolated  wetlands  by  draining, 
damming,  or  redirecting  the  water  in  a 
basin  and  contributing  hydrocarbons 
and  other  chemical  pollution  via  nuioff 
and  sedimentation. 

A  niunber  of  habitat  degradation 
(acton  are  implicated  in  the  decline  of 
one  South  Carolina  flatwoods 
salamander  population  monitored  for 
over  20  years  (Moulis  1987,  Bennett 
pen.  comm.  1997).  This  site  is  bisected 
by  a  road  that  flatwoods  salamandera 
have  to  cross  to  reach  their  breeding 
site.  Much  of  the  upland  area,  in  which 
the  salamanders  dwell  as  adults,  has 
undergone  urban  development  (Bennett 
pen.  comm.  1997).  In  addition,  fire 
suppression  has  resulted  in  the  loss  of 
the  open,  grassy  edge  associated  with 
quality  breeding  sites.  Habitat  quality  at 
tnis  site  has  degraded  to  the  point  where 
successful  reproduction  and  recruitment 
are  infrequent  and  the  population  is  at 
risk. 

Extensive  surveys  have  been 
conducted  over  the  past  7  yean  in 
Alabama,  Georgia.  Florida,  South 
Carolina  and  Mississippi  to  search  for 
flatwoods  salamanden  at  historical 
localities  and  at  other  potential  sites. 
The  low  level  of  success  of  these 
surveys  is  believed  to  be  a  reflection  of 
both  the  loss  of  upland  and  isolated 
weUand  breeding  habitat  and  the 
reduction  in  the  quality  of  these 
habiUU. 
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B.  OverutiUzation  for  commercial, 
ncreational,  scientific,  or  educational 
puipoteg.  OvercoUecting  for  scientific 
purposes  may  have  conMbuted  to  the 
decline  of  a  South  Carolina  population 
which  was  also  impacted  by  habitat 
degradation.  Between  1970  and  1976.  a 
minimum  of  84  adults  and  870  larvae 
were  collected  in  this  area.  Only  two 
flatwoods  salamanden  have  been 
captured  at  this  locality  since  1990,  in 
spite  of  annual  monitoring. 

OvercoUecting  does  not  presently 
appear  to  be  a  significant  threat  to 
populations;  however,  it  may  become  a 
problem  if  the  specific  locations  become 
available  to  the  general  public.  The 
rarity,  imiqueness.  and  attractiveness  of 
the  species  make  the  flatwoods 
salamander  a  candidate  for  the  pet 
trade,  should  it  become  easy  to  obtain. 

At  some  sites,  larval  flatwoods 
salamanden  have  been  killed  in 
association  with  bait  harvesting  for 
crayfish  (Palis  1996).  However,  while 
this  practice  has  caused  the  loss  of  some 
individuals,  it  is  not  currentiy  thought 
to  be  a  significant  threat  to  the  species 
as  a  whole. 

C.  Disease  orpredation.  Disease  is 
currentiy  imknown  in  the  flatwoods 
salamander.  f 

Exposure  to  increased  predation  from 
fish  is  a  potential  threat  to  the  flatwoods 
salamander  when  isolated,  seasonally 
ponded  breeding  sites  are  changed  to 
more  permanent  wetiands  and  become 
inhabited  by  fish.  Ponds  may  be 
modified  specifically  to  serve  as  fish 
ponds  or  sites  may  be  altered  due  to  the 
construction  of  drainage  ditches  or 
firebreaks  which  provide  avenues  for 
fish  to  enter  the  wetlands.  Studies  of 
other  ambystomatid  species  have 
demoiutrated  a  decline  in  larval 
survival  in  the  presence  of  predatory 
fish  (Semlitsch  1987, 1988). 

D.  The  ingdequacy  of  existing 
regulatory  mechanisms.  Regulatory 
mechanisms  currently  in  effect  do  not 
provide  adequate  protection  for  the 
flatwoods  salamander  and  its  habitat 
There  are  no  existing  regulatory 
mechanisms  for  the  protection  of  the 
upland  habitats  where  flatwoods 
salamandera  spend  most  of  their  lives. 
Section  404  of  the  Clean  Water  Act  is 
the  primary  Federal  law  that  has  the 
potential  to  provide  some  protection  for 
the  wetiand  breeding  sites  of  the 
flatwoods  salamander.  Under  section 
404,  nationwide  permit  26  allows  these 
weUands  to  be  filled  with  no  review 
process  if  weUands  are  less  than  0.13  ha 
(%  ac)  and  Mdth  only  minimal  review  if 
they  are  between  0.13  ha  and  1.2  ha  (3 
ac)  in  size.  Nationwide  permit  26  cannot 
be  used  if  there  is  a  potential  negative 
effect  on  a  listed  species. 


Some  populations  on  Federal  lands 
have  benefitted  where  prescribed 
burning  has  been  used  as  a  regular 
management  tool.  However,  multiple 
tise  priorities  on  public  lands,  such  as 
timber  production,  and  military  and 
recreational  use,  make  protection  of  the 
flatwoods  salamander  secondary.  The 
National  Environmental  Policy  Act 
(NEPA)  requires  an  intensive 
environmental  review  of  projects  that 
may  adversely  affect  a  fsdendly  listed 
species,  but  jnoiect  proponents  are  not 
required  to  avoid  impacts  to  non-listad 
species. 

At  the  State  and  local  levels, 
regulatory  mechanisms  are  also  limited. 
The  flatwoods  salamander  is  listed  as  a 
rare  protected  species  in  the  State  of 
Georgia  (Seyle  1994).  This  designation 
protects  the  species  by  prohibiting 
actions  that  cause  direct  mortality  or  the 
destruction  of  its  habitat  on  lands 
o%imed  by  the  State  of  Georgia  and  by 
preventing  its  sale,  purchase,  or 
possession  (Jensen,  pen.  comm.,  1997). 
At  present,  there  are  no  known 
flatwoods  salamander  populations  on 
lands  owned  by  the  State  of  Georgia.  In 
South  Carolina,  the  flatwoods 
salamander  is  listed  as  endangered 
(Bennett  1995).  Prohibitions  extend  only 
to  the  direct  take  of  the  flatwoods 
salamander  (Bennett,  pen.  comm., 
1997).  These  regulations  offer  no 
protection  against  the  most  significant 
threat  to  the  flatwoods  salamander, 
which  is  loss  of  its  habitat  The 
flatwoods  salamander  is  considered  rare 
in  Florida  by  the  Florida  Committee  on 
Rare  and  Endangered  Plants  and 
Animals  (Ashton  1992);  however,  there 
are  no  protective  regulations  for  this 
species  or  its  habitat  in  the  State  (Moler 
1990). 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Fire  is 
needed  to  maintain  the  natural  pine 
flatwoods  community.  Fire  suppression 
has  been  considered  the  primary  reason 
for  the  degradation  of  remaining 
longleaf  pine  forest  acreage  (Means 
1996b).  Wolfe  et  al.  (1988)  reported  that 
pine  flatwoods  naturally  bum  every  3  to 
4  yean,  probably  most  conunonly  in  the 
siunmer  months.  Sampling  of  longleaf 
pine  flatwoods  sites  in  Florida  indicated 
that  less  than  30  percent  of  sites  on 
private  lands  were  being  prescribed 
burned  to  mimic  the  effects  of  natural 
fire  (Outcalt  1997).  The  disruption  of 
the  natural  fire  cycle  has  resulted  in  an 
increase  in  slash  pine  on  sites  formerly 
dominated  by  loE^eaf  pine,  an  Increase 
in  hardwood  undentoiy,  and  a  decrease 
in  herbaceous  ground  cover  (Wolfe  et  al. 
1988;  Means,  pers.  comm.,  1995).  Ponds 
surrounded  by  pine  plantations  and 
protected  from  the  natural  fire  regime 


become  unsuitable  flatwoods 
salamander  breeding  sites  due  to  canopy 
closure  and  the  resultant  reduction  in 
emergent  herbaceous  vegetation  niwded 
for  ^g  deposition  and  Iwval 
development  sites  (Palis  1993).  Of  die 
13  historical  flatwoods  salamandv 
localities  altered  to  the  point  when  tfaa  ~ 
habitat  was  no  longer  suitable,  fire 
suppression  was  a  contributing  fador  in 
at  least  5  (38  percent).  Current  fcxegt 
management  is  moving  away  from 
burning  as  a  management  tool  due  to 
liability  considerations  and  concerns 
that  fire  will  damage  the  quality  of  the 
timber.  When  burning  is  used  as  a 
management  tool,  winter  fires  are 
commonly  employed.  Winter  fires  may 
not  be  optimal  for  the  flatwoods 
salamander. 

Habitat  fragmentatitm  of  the  longleaf 
pine  ecosystem,  resulting  from  habitat 
convenion.  threatens  the  survival  of  the 
remaining  flatwoods  salamandw 
populations.  Forty-seven  populations 
occur  across  foiu  States.  Fif^-three 
percent  (25  of  47)  of  these  populations 
are  widely  separated  from  each  other  by 
imstiitable  habitat  Research  conducted 
in  Florida  dociunented  that  25  percent 
of  remaining  longleaf  pine  flatwoods 
sites  were  isolated  fragments  imbedded 
in  agricultural  and  urban-dominated 
landscapes  (Outcalt  1997).  Studies  have 
shown  that  the  loss  of  fragmented 
populations  is  common,  and 
recolonization  is  critical  for  their 
regional  survival  (Fahrig  and  Merriam 
1994.  Burkey  1995).  As  patches  of 
available  habitat  become  separated 
beyond  the  dispersal  range  of  a  species, 
populations  are  more  sensitive  to 
genetic,  demographic,  and 
environmental  variability  and  may  be 
unable  to  recover  (Gilpin  1987,  S)ogr^ 
1991).  Amphibian  populations  may  be 
imable  to  recolonize  areas  after  load 
extinctions  due  to  their  physiological 
constraints,  relatively  low  mobility,  and 
site  fidelity  (Blaustein  et  al.  1994). 

Roads  contribute  to  habitat 
fragmentation  by  isolating  blocks  of 
remaining  contiguous  habitat  Migration 
routes  and  disposal  of  individuals  to 
and  from  breeding  sites  may  be 
disrupted.  In  addition,  flatwoods 
salamanden  may  be  killed  by  vehicles 
when  attempting  to  cross  roads  (Means 
1996a). 

Pesticides  and  herbicides  may  pose  a 
threat  to  amphibians  such  as  the 
flatwoods  salamander,  because  their 
permeable  eggs  and  skin  readily  absorb 
substances  from  the  surrounding  aquatic 
or  tenestrial  enviromnent  (Duellman 
and  Trueb  1986).  They  may  be  exposed 
to  pesticides  and  herbicides 
accumulated  in  their  invertebrate  prey 
or  their  prey  may  be  reduced  through 
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the  UM  of  pesticides.  In  frogs,  use  of 
■picultuni  pesticide  has  resulted  in 
lower  survival  rates,  deformities,  and 
lethal  effects  on  tadpoles  (Sanders  1970, 
FROCLOG  1993).  Other  negaUve  effiects 
of  coounonly  used  pesticides  and 
herbicides  on  amphibians  include 
delayed  metamorphosis,  paralysis, 
reduced  gro%«rth  rates,  and  mortality 
(Bishop  1992).  Herbicides  also  alter  the 
density  and  species  composition  of 
vegetation  surrounding  a  breeding  site 
and  may  reduce  the  number  of  potential 
sites  for  egg  deposition,  larval 
development,  or  shelter  for  migrating 
salamanders. 

Long-lastii^  droughts  or  frequent 
floods  may  aflect  local  flatwoods 
salamander  populations.  Although  these 
•re  natural  processes,  other  threats  such 
as  habitat  fragmentation  and  habitat 
degradation  may  stress  a  population  to 
the  point  that  it  cannot  recover  or 
recolonize  other  sites. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  flatwoods 
salamander  as  threatened.  The  range 
and  habitat  of  this  species  has  been 
significantly  reduced  by  activities 
associated  with  conversion  of  forests  to 
agriculture  and  urban  development, 
silvicultural  practices,  and  the 
disruption  of  natural  fire  cycles. 
Remaining  populations  are  vulnerable 
as  suitable  habitat  continues  to  be  lost 
or  degraded  by  these  activities.  While 
not  in  immediate  danger  of  extinction, 
the  flatwoods  salamander  is  likely  to 
become  an  endangered  species  in  the 
foreseeable  hiture  if  the  present  trend 
continues. 

Critical  HaUtat 

• 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  consideration  or 
protection  and:  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act.  as 
amended,  and  implementing  regulations 


(50CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Service  regulations  (50  CFR 
424.12(a)(1))  sute  that  designaUon  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  axist- 
(1)  The  species  is  threatened  by  taking 
or  other  activity  and  the  identification 
of  critical  habitat  can  be  expected  to 
incraase  the  degree  of  threat  to  the 
species  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  the  flatwoods  salamander. 

Critical  habitat  designation,  by 
definition,  directly  affects  only  Federal 
agency  actions.  Activities  that  might 
ansct  the  flatwoods  salamander  on 
Federal  lands  include  forestry 
management,  military  activities,  and 
Federal  actions  that  would  impact  the 
hydrology  of  the  wetlands  used  by  the 
flatwoods  salamander  for  reproduction. 
Such  activities  would  be  subject  to 
review  under  section  7(a)(2)  of  the  Act. 
whether  or  not  critical  habitat  was 
designated.  Federal  permit  issuance  on 
private  lands  would  also  be  subject  to 
review;  however,  the  primary  activities 
affecting  habitat  for  the  flatwoods 
salamander  on  private  lands  are 
silvicultural.  and  are  not  subject  to  the 
Federal  review  process  under  section  7. 

Section  7(a)(2)  requires  Federal 
agencies  to  ensiire  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  Common  to  definitions  of  the 
"jeopardy"  and  "adverse  modification" 
standards  is  an  appreciable  detrimental 
effect  on  both  survival  and  recovery  of 
the  species.  The  Service  currently 
believes  that  any  significant  adverse 
modification  or  destruction  of  flatwoods 
salamander  habitat  to  the  extent  that 
survival  and  recovery  is  appreciably 
diminished  would  likely  jeopardize  this 
species'  continued  existence.  Therefore, 
habitat  protection  from  Federal  actions 
can  be  accomplished  for  the  flatwoods 
salamander  through  the  section  7 
jeopardy  standard.  The  Service  is 
currently  working  with  the  appropriate 
Federal  land  managing  agencies  to 
identify,  protect,  and  manage  flatwoods 
salamander  habitat. 

On  private  lands,  industrial  timber 
landowners  are  cooperating  with  the 
Service  to  conduct  surveys  for  the 
flatwoods  salamander  and  to  develop 
management  strategies  to  protect  its 
habitat.  Should  this  rule  become  final, 
the  Service  will  continue  to  coordinate 


with  State  and  Federal  agencies,  as  well 
as  private  property  owners  and  other 
affected  parties  through  the  recovery 

grocess  to  manage  habitat  for  the 
atwoods  salamander. 
The  Service  believes  that  any 
potential  benefits  to  critical  habitat 
designation  are  outweighed  by  . .« 
additional  threats  to  the  species  that 
would  result  from  such  designation. 
Collecting  for  scientific  and  recreational 
purposes  is  a  potential  threat  to  the 
survival  of  the  flatwoods  salamander 
(see  Factor  B).  Flatwoods  salamanders 
are  a  rare  and  attractive  species,  and 
these  characteristics  make  them 
potentially  valuable  in  the  pet  trade. 
The  collection  of  amphibians  and 
reptiles  for  the  pet  trade  has  increased 
in  recent  years.  For  example,  all  box 
turtles  have  been  placed  on  Appendix  II 
of  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  due  to  the  increased 
commercialization  of  these  species. 
Collection  of  amphibians  and  reptiles 
for  personal  use  and  the  pet  trade  is 
common  in  the  vicinity  of  the  most 
viable  flatwoods  salamander 
populations  (K.  Enge,  Florida  Game  and 
Fresh  Water  Fish  Commission,  pers. 
comm.,  1997).  Permits  are  required  for 
commercial  collecting;  however,     -:- 
collection  regulations  are  difficult  to 
monitor  and  enforce.  Flatwoods 
salamanders  concentrate  for  breeding 
and  reproduction  around  breeding 
ponds,  where  they  are  most  vulnerable 
to  collecting.  Publication  of  specific 
localities  of  breeding  ponds  would  be 
required  in  the  critical  habitat 
designation  process  in  order  to  obtain 
the  notification  benefit  provided  by 
such  designation.  The  publication  of 
breeding  pond  sites  would  increase  the 
flatwoods  salamander's  level  of 
vulnerability  to  illegal  collecting. 

Based  on  the  above  analysis,  me 
Service  has  concluded  that  critical 
habitat  designation  would  provide  little 
additional  benefit  for  the  flatwoods 
salamander  beyond  that  which  would 
result  from  listing  under  the  Act.  The 
Service  also  concludes  that  any 
potential  benefit  from  such  a 
designation  would  be  o^set  by  an 
increased  level  of  vulnerabili^  to 
collecting. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  thix)ugh  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
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agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Section  7(a)(4)  requires  Federal  agencies 
to  confer  informally  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensiue  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  the  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

The  flatwoods  salamander  occurs  on 
Federal  lands  administered  by  the 
Department  of  Defense,  Fish  and 
Wildlife  Service,  and  U.S.  Forest 
Service.  These  land  management 
agencies  would  be  required  to  evaluate 
the  potential  adverse  impacts  to  the 
flatwoods  salamander  fitim  their 
activities.  Federal  activities  that  could 
impact  the  flatwoods  salamander 
through  destruction  or  modification  of 
suitable  habitat  include,-  but  are  not 
limited  to.  forest  management,  military 
operations,  and  road  construction.  Other 
Federal  agencies  that  may  be  involved 
in  authorizing,  funding,  or  permitting 
activities  that  may  affect  the  flatwoods 
salamander  include  the  Army  Corps  of 
Engineers,  due  to  their  review  of  dredge 
and  fill  of  isolated  wetiands  under 
section  404  of  the  Clean  Water  Act, 
nationwide  permit  26;  the  Federal 
Energy  Regulatory  Commission,  due  to 
their  oversight  of  gas  pi{>eline  and 
power  line  rights-of-way;  and  the 
Federal  Highway  Administration  when 
Federal  funds  are  involved  in  road 
construction.  It  has  been  the  experience 
of  the  Service,  however,  that  nearly  all 
section  7  consultations  have  been 
resolved  so  that  the  species  have  been 
protected  and  the  project  objectives 
have  been  met 


The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  wildlife.  The    - 
prohibitions,  codified  at  50  CFR  17.21 
and  17.31  for  threatened  wildlife,  in 
part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  take  (includes  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
captiue.  or  collect;  or  to  attempt  any  of 
these),  import,  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  sp>ecies.  It  is  also  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  oe  issued  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  wildlife  species 
under  certain  circiunstances. 
Regulations  governing  permits  are 
codified  at  50  CFR  17.32  for  threatened 
species.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  For 
threatened  species,  permits  also  are 
available  for  zoological  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  purposes 
of  the  Act.  In  some  instances,  permits 
may  be  issued  for  a  specified  time  to 
relieve  undue  economic  hardship  that 
would  be  suffered  if  such  relief  were  not 
available.  However,  since  this  species  is 
not  currenUy  in  trade,  such  permit 
requests  are  not  expected. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1. 1994  (59  FR  34272),  to  identify, 
to  Uie  maximum  extent  practicable, 
those  activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act  if  the  species  is  listed.  The  intent  of 
this  policy  is  to  inctease  public 
awareness  of  the  effects  of  the  proposed 
listing  on  future  and  ongoing  activities 
within  a  species'  range.  Activities  which 
the  Service  believes  are  unlikely  to 
result  in  a  violation  of  section  9  for  the 
flatwoods  salamander  are: 

(1)  Possession  of  legally  acquired 
flatwoods  salamanders; 

(2)  Lawful  himting  activities; 

(3)  Lawful  burning  of  habitat  where 
the  flatwoods  salamander  is  known  to 
occur,  when  used  as  a  forest  or  wildlife 
management  technique,  including 
winter  burning; 

(4)  Federally  approved  projects  that 
involve  activities  such  as  discharge  of 
fill  material,  draining,  ditching,  tiling, 
bedding,  diversion  or  alteration  of 


sur&ce  or  ground  water  flow  into  or  out 
of  a  wetland  (i.e.,  due  to  roads, 
impoundments,  discharge  pipes,  etc.). 
when  such  activity  is  conducted  in 
accordance  with  any  reasonable  and 
prudent  measures  given  by  the  Service 
in  accordance  with  section  7  of  the  Act; 

(5)  Convorsion  of  pine  flatwoods 
habitat  where  the  flatwoods  salamander 
does  not  occur; 

(6)  Timber  harvesting  (including 
clear-cutting)  in  pine  flatwoods  habitat 
where  the  flatwoods  salamander  does 
not  occur  and 

(7)  Crayfish  bait  collecting  operations 
that  do  not  harm  flatwoods. 
salamanders. 

Activities  that  the  Service  believes 
would  be  likely  to  result  in  a  violation 
of  section  9,  if  the  species  is  listed, 
include,  but  are  not  limited  to: 

(1)  Unauthorized  collecting  or 
handling  of  individual  flatwoods 
salamanders; 

(2)  Possessing,  selling,  transporting,  or 
shipping  illegally  taken  flatwoods 
salamanders; 

(3)  Unauthorized  destraction  or 
alteration  of  wetiands  used  as  breeding 
sites  by  flatwoods  salamanders*  Thes^ 
actions  would  include  discharge  of  fill 
material,  draining,  ditching,  tiling. 
bedding,  diversion  or  alteration  of 
surface  or  ground  water  flow  into  or  out 
of  a  wetiand  (i.e. ,  due  to  roads, 
impoundments,  discharge  pif>es,  etc.), 
and  operation  of  any  vehicles  within  the 
wetiand; 

(4)  Discharge  or  dumping  of  toxic 
chemicals,  silt,  or  other  pollutants  (i.e.. 
sewage,  oil,  and  gasoline)  into  isolated 
wetiands  or  upland  habitats  supporting 
the  species;  and 

(5)  Unlawful  destruction  or  alteration 
of  suitable  pine  flatwoods  habitat  within 
a  1.6-km  (1-mi)  radius  surrounding  a 
known  flatwoods  salamander  breeding 
pond.  These  actions  would  include,  but 
are  not  limited  to,  destruction  of  the 
herbaceous  ground  cover  or  alteration  of 
a  site's  existing  hydrology,  such  as 
might  result  from  conversion  of  habitat 
to  agricultural  or  urban  use,  convereion 
of  habitat  to  intensively  managed  pine 
plantations,  or  ditching  and  draining  a 
site. 

Other  activities  not  identified  above 
will  be  reviewed  on  a  case-by-case  basis 
to  determine  whether  a  violation  of 
section  9  of  the  Act  may  be  likely  to 
result  from  such  activities  should  the 
flatwoods  salamander  become  listed. 
The  Service  does  not  consider  these  lists 
to  be  exhaustive  and  provides  them  as 
information  to  the  public. 

Questions  regarding  whether  specific 
activities  may  constitute  a  future 
violation  of  section  9,  should  this 
species  be  listed,  should  be  directed  to 
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the  Field  Supervisor  of  the  Service's 
Jackson  Field  OfTice  (see  AOORESSCS 
section).  Requests  for  copies  of  the 
ragulations  regarding  listed  wildlife  and 
iaquiriea  about  prohibitions  and  permits 
may  be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  1875  Century  Blvd., 
Suite  200.  Atlanta,  Georgia  30345,  or 
telephone  404/679-7319;  facsimile  404/ 
679-7081. 

Section  10(a)(lMB)  authorizes  the 
Service  to  issue  permits  for  the  taking  of 
listed  species  incidental  to  otherwise 
lawful  activities  such  as  agriculture, 
forestry,  and  url>an  development.  Take 
permits  authorized  under  section  10 
must  be  supported  by  a  habitat 
conservation  plan  (HCP)  that  identiRes 
conaervation  measures  that  the 
pannittae  agrees  to  implement  to 
conserve  the  species.  A  key  element  of 
the  Service's  review  of  a  HCP  is  a 
determination  of  the  plan's  effect  upon 
the  long-term  conservation  of  the 
species.  The  Service  would  approve  a 
HCP.  and  issue  a  section  10(a)(1)(B) 
permit  if  the  plan  would  minimize  and 
mitigate  the  impacts  of  the  taking  and 
wQuld  not  appreciably  reduce  the 
likelihood  of  the  survival  and  recovery 
of  that  species  in  the  wild. 


PobUc 


Solicited 


The  Service  intends  that  any  final 
action  resulting  from  this  propoaal  will 
be  as  accurate  and  as  effective  as 
poaaible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  govenunental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Coounents  are  particularly  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
relevant  data  concerning  any  threat  (or 


lack  thereof)  to  the  flatwoods 
salamander; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impact 
on  this  s{>ecie8. 

Final  promulgation  of  the  regulation 
on  this  specie*  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  difiara 
from  this  proposal. 

The  Act  provides  for  one  or  more 
public  hearings  on  the  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal  in  the  Federal  Roister. 
Such  requests  must  be  made  in  uniting 
and  addressed  to  the  Field  Supervisor 
(see  AOONHMS  section). 


National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Registar 
on  October  25,  1983  (48  FR  49244). 


Required  Detenninatioiis 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements. 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Field  Supervisor, 
Jackson  Field  Office  (see  ADDRESSES 
section). 

Author  The  primary  author  of  this 
proposed  rule  is  Linda  V.  LaClaire, 
Jackson  Field  Office  (see  AP0RE88E8 
section). 

List  of  SubfectB  in  SO  CFI  ^ait  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and  record- 
keeping requirements.  Transportation. 

Proposed  Regulation  Promulgatiim 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  SUt  3500.  imless  otherwise  noted. 

2.  Amend  section  17.11(h)  by  adding 
the  following,  in  alphabetical  order 
under  AMPHIBIANS,  to  the  List  of 
Endangered  and  Threatened  WildlifB  to 
read  as  follows: 

1 17.11    Endangered  and  Ihretaned 


(h)«  •  • 


Conwnon  nanie 


Sdentillc  nanw 


Vertebrate  popu- 
Mton  Mtftare  andan-      Status      When  Hated 
0ared  or  Ihrealaned 


Cfitical 
habitat 


Spetaal 
rules 


AMPHIBIANS 
Salamander 


cinQUlttuin. 


V.SA.  (AL.  FL.  GA. 
SC). 


EnHie. 


NA 


NA 


Dated:  November  24. 1007. 
Jaada  Ra|ip«part  Omtk, 
Director,  Fiah  and  Wildlife  Serrice. 
|FR  Doc.  07-32730  Filed  12-15-07;  8:45  am) 
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TMs  section  of  the  FEDERAL  REGISTER 
contains  documenis  other  than  njlaa  or 
propoeed  njlea  Mat  are  applcabie  to  the 
pubic.  NoMcea  of  hearinQs  and  inverfgalkxts. 
oonaniHae  meeUnga,  agency  decisions  and 
rulnga,  delegations  of  authodty,  Wng  of 
petMona  and  applcaliona  and  agency 
sislanianis  of  organiialioii  and  functions  are 
examples  oi  oocumenis  appearing  in  mis 

■  ■  nil  I      , 

aacDon. 


DEPARTMENT  OF  AGRICULTURE 

Offlo*  of  th*  SwrMwy 

ComwIM—  on  Sdiitists;  Appolntmitt 
Of  wofiwinmo  I 


AOBICV:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Secretary  of  Agriculture 
haa  appointed  13  persons  to  serve  on 
the  Committee  of  Scientists,  which  is 
chartered  to  provide  scientific  and 
technical  advice  to  the  Secretary  of 
Agriculture  and  the  Chief  of  the  Forest 
Service  on  improvements  to  the  Forest 
Service  land  management  planning 
process. 

RM  nmiMER  MFCMMATION  CONTACT: 
Jonathan  Stephens,  Ecosystem 
Management  Coordination  Staff,  Forest 
Service,  telephone:  (202)  205-0948. 

SUPPlfMENTARY  WTOfMUTION;  Notice  of 
establishment  of  the  Committee  of 
Scientists,  along  writh  a  request  for 
nominations,  was  published  August  15, 
1997  (62  FR  43691).  The  following 
individuals  have  been  appointed  to 
serve  on  the  Committee: 

1.  Committee  Chair  Dr.  Norman 
Johnson,  Professor,  Department  of 
Forest  Resources,  Oregon  State 
University,  Corvallis,  OR. 

2.  Dr.  James  Agee,  Professor,  Forest 
Ecology,  University  of  Washington, 
Seettle,  WA. 

3.  Dr.  Virginia  Dale,  Senior  Scientist, 
Environmental  Sciences  Division,  Oak 
Ridge  National  Laboratory,  Oak  Ridge, 
TN. 

4.  Dr.  Roger  Sedjo,  Senior  Fellow. 
Resources  for  the  Future,  Washington, 
D.C 

5.  Dr.  Bob  Beschta,  Professor,  Forest 
Hydrology.  Oregon  State  University, 
Corvallis.  OR. 

6.  Dr.  Larry  Nielsen,  Profisssor  and 
Director,  School  of  Forest  Resources, 
The  Pennsylvania  State  University, 
University  Park.  PA. 


7.  Dr.  Barry  Noon.  Associate 
Professor.  Department  of  Fish  and 
Wildlife.  Colorado  State  University,  Fort 
Collins.  CO. 

8.  Dr.  Ron  Trosper.  Professor  and 
Director,  Native  American  Forestry 
Program,  Northem  Arizona  Univenity. 
Flayrtaff,  AZ. 

9.  Dr.  Julia  Wondolleck.  Assistant 
Professor,  School  of  Natural  Resources 
and  Environment,  University  of 
Michigan,  Ann  Arbor,  ML 

10.  Dr.  Linda  Hardesty,  Associate 
PlofiBssor,  Forest  and  Range 
Management,  Washington  State 
Univnsity,  Pullman.  WA. 

11.  Cbaries  Wilkinson,  Profsssor  of 
Law,  University  of  Colorado,  Boulder, 
CO. 

12.  Dr.  James  Long,  Profsssor, 
Department  of  Forest  Resources,  Utah 
State  University.  Looan,  UT. 

13.  Dr.  Margaret  Snannon.  Associate 
ProfiBSSor,  Department  of  Public 
Administration  and  Center  for 
Environmental  Policy  and 
Administration,  Syracuse.  New  York. 

The  first  meeting  of  the  Committee  of 
Scientists  is  scheduled  for  December  19, 
1997,  at  the  Holiday  Inn  Ollare 
International,  5440  North  River  Road, 
Rosemont,  Illinois  (62  FR  64195. 
December  4, 1997). 

Dated:  December  12, 1907. 
BriaaEUotBuka, 

Deputy  Under  Secretary,  Natural  Resourcea 
and  Envitmunant. 

[FR  Doc.  97-32940  Filed  12-15-07;  8:45  am] 
I  OOOe  M1S-11-M 


DEPARTMENT  OF  COMMERCE 
SubmlsskNi  for  OMB  RaviMr; 

COflMIMflt  RftQUMt 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35).  This 
collection  has  been  submitted  imder  the 
emergency  Paperwork  Reduction  Act 
procedures. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Titie:  Atlantic  Bluefin  Tuna 
Mandatory  Catch  Reporting. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  None. 


Type  of  Request:  New  collection — 
Em^gency  Review. 

Biiraen;  117  hours. 

Number  of  RegpondBott:  TOO. 

Avg.  Hours  Per  Bnponm:  10  minutaa. 

Needt  and  Utet:  The  National  Marine 
and  Fisheries  Service  in  coopetatiaD 
with  the  North  Carolina  Division  of 
Marine  Fisheries  will  implement  a  pilot 
mandatory  reporting  program  to 
conduct  a  census  of  the  Recreational 
Winter  Bluefin  Tuna  Harvest  in  N<»th 
Carolina.  Information  on  catch  levds 
will  be  reported  to  the  International 
Commiasion  for  the  Conservation  c^ 
Atlantic  Tunas  and  will  be  used  far 
stock  assessment  and  in  developing 
international  catch  «K«i4ng  agreements. 
Anglos  that  currently  report  tfaroo^  an 
automated  phone  system  will  be 
exempted  from  this  requiiement  durim 
this  pilot  program. 

Affected  Public:  bidividaals. 

Fnquency:  On  occasion. 

Respondents  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Roatker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C  20230. 

Written  comments  and 
recommendations  for  the  propoaed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Officer  building, 
725  17th  Street.  N.W.,  Washington.  D.C. 
20503.  A  clearance  has  been  requested 
by  December  19. 1907. 

Dated:  December  10. 1007. 


Depaitmental  Fornu  Clearance  Officer,  Office 

of  Management  and  Organization. 

[FR  Doc.  97-32783  Filed  12-15-07;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

Bureau  of  ttM  Census 

Currsnt  Popuiatfoti  Survey  (CPS) 
Fsrtflity  and  Binh  Expsetalion 

^Ka  ^a^tf^^^^MHft^^flN^v  ^Sw^a^tf^^M^^tf^  ^^^^Jft^^tfaB^^^tfae 

Comment  Raqusst 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
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public  and  other  Federal  agendas  to 
taka  this  opportunity  to  conuneat  on 
propoaad  and/or  continuing  information 
collectknia,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L  104-13  (44  U.S.C.  350e(cM2)(A)). 

DATES:  Submit  written  comments  on  or 
before  February  17. 1996. 

AOOMMES:  Direct  all  written  comments 
to^  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  De{>artment  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue.  NW.  Washington. 
DC  20230. 


FOR  FUmHER  WPOOMOTWN  OONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnunentts)  and  instructions  should 
be  directed  to  Tim  Marshall.  Bureau  of 
the  Census.  FOB  3.  Room  3340. 
Washington.  DC  20233-6400.  (301)  457- 
3606. 

ARY  MFOMMTKM: 


I.  Abatract 

The  Census  Bureau  is  requesting 
clearance  for  the  collection  of  data 
concerning  the  Fertility  and  Birth 
Expectations  Supplement  to  be 
conducted  in  conjunction  with  the  June 
1998  CPS.  The  Census  Bureau  sponsors 
the  supplement  questions,  which  were 
previously  collected  in  June  1995,  and 
have  been  asked  periodically  since 
1971. 

This  survey  provides  information 
used  mainly  by  government  and  private 
analysts  to  project  future  population 
growth,  to  analyze  child  spacing,  and  to 
aid  policy  makers  in  their  decisions 
affected  by  changes  in  family  size  and 
composition.  Past  studies  have 
discovered  noticeable  changaa  in  the 
pattanu  of  fertility  rates,  family 
structures,  premarital  births,  and  the 
timing  of  the  first  birth.  Potential  needs 
for  government  assistance  such  as  aid  to 
families  with  dependent  children,  child 
care,  and  maternal  health  care  for  single 
parent  households  can  be  estimated 
using  CPS  characteristics  matched  with 
fertility  data.  The  birth  expectations 
data  also  assist  researchers  and  analysts 
who  explore  issues  such  as 
postponement  of  childbirth  because  of 
education  or  employment 
rasponsibilities. 

n.  Metliod  of  Collection 

The  fisrtility  and  birth  expectations 
information  will  be  collected  by  both 
personal  visit  and  telephone  interviews 
in  conjunction  with  the  regular  June 
CPS  interviewing.  All  interviews  are 
conducted  using  computer-assisted 
interviewing. 


m.  OaU 

OMB  Number:  0607-0610. 

Form  Number:  There  are  no  forms. 
We  conduct  all  interviewing  on 
computers. 

Type  of  Review:  Regular. 

Affected  Public:  bidividuals  or 
Households. 

Ettimated  Number  of  RetpotidentM: 
30,000. 

Estimated  Time  Par  Retponm:  1 
minute. 

Estimated  Total  Annual  Burden 
Hours:  500. 

Estimated  Total  Annual  Cost:  There 
are  no  costs  to  the  respondents  other 
than  their  time  to  answer  the  CPS 
questions. 

Respondents'  Obligation:  Voluntary. 

Lsfal  AwAeeittp  Tltla  U.  U^C.  Sactioa 
182:  and  Title  29,  U.S.C.  Sections  1-0. 

IV.  Raquaat  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  inifbrmation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  sununarizad  and/or 
included  in  the  request  for  ON4B 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  Daoaoabar  11. 1907. 


Depaitment  Formt  Clearance  Officer,  Office 
of  Management  and  Organization. 
IFR  Doc.  97-32784  Filed  12-15-97:  8:45  am) 
aaisio  0008  ssM-ar-^ 


DEPARTMENT  OF  COMMERCE 
Intomational  Trad*  Administration 

(A-68S-S23) 

Profsaslonal  Eloctrfc  Cutting  Tods 
From  Japan;  Extansion  of  Time  Limits 
for  Antidumping  Duty  Admlnistrativ* 


of  professional  electric  ctitting  tools 
from  Japan. 

tUMMAWY;  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limits  for  the  final  results  of  the 
antidumping  duty  administrative  review 
of  the  antidumping  order  on 
professional  electric  cutting  tools  from 
Japan.  This  review  covers  one 
manufacturer  and  exporter  of  the  subject 
merchandise:  Makita  Corporation.  The 
period  of  review  is  July  1. 1095  through 
June  30. 1996. 

9FECT1VE  DATE:  December  16. 1997. 

FOR  FURTHER  SIFORMATXM  CONTACT: 
Stephen  Jacques.  AD/CVD  Enforcement 
Group  in — Office  9.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W..  Washington  D.C.  20230. 
telephone  (202)  482-1 391 . 

8UFPI.EMEIfTARY  MFORHUTION:  The 
Department  initiated  this  administrative 
review  on  August  15, 1996  (61  FR 
42416).  Because  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  section  751(a^(3)(A) 
of  the  Tariff  Act  of  1930  ("the  Act"),  as 
amended  by  the  Uruguay  Round 
Agreements  Act  of  1994.  the  Department 
is  extending  the  time  limits  for  the 
preliminary  results  of  the 
aforementioned  review  to  January  7. 
1998.  See  memorandum  from  Joseph  A. 
Spetrini  to  Robert  S.  LaRussa,  which  ia 
on  file  in  Room  B-099  at  the 
Department's  heedquarters. 

This  extension  of  time  limits  is  in 
accordance  with  section  751(aM3MA)  of 
the  Act. 

Dated:  Deceniber  8. 1997. 
loaeph  A.  Spairini. 
Deputy  AssisUint  Secretary.  AD/CVD 
Enforcement  Croup  HI. 
(FR  Doc.  97-32799  Filed  12-15-97;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

Intaniatlonal  Trada  Administration 

Notfoa 

AGENCY:  International  Trade 
Administration.  Department  of 
Commerce. 


action:  Notice. 


AOBtCY:  Import  Administration. 
International  Tiada  Administration, 
Department  of  CoouBerce. 
ACTION:  Extension  of  time  limits  for 
antidumping  duty  administrative  review 


Secretarial  Delegation  to  the  Fifth 
Session  of  the  West-East  Conference  of 
Ministers  of  Economy.  Industry,  and 
Trade.  Prague.  Czech  Republic.  January 
15-16, 1998. 
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Conference  Description 

Secretary  Daley  will  visit  Prague. 
Czech  Rep.  to  lead  a  combined  U.S. 
Government  and  business  delegation  to 
the  Fifth  Session  of  the  West-East 
Conference  of  Ministers  of  Economy. 
Industry  and  Trade.  The  U.S. 
Department  of  Commerce  is  recruiting 
4-7  U.S.  firms  active  in  Central  and 
Eastern  Europe.  Russia  and  the  Newly 
Independent  States  (NIS)  for  the 
business  delegation  to  the  Conference. 
The  Secretary  and  his  combined 
delegation  will  represent  the  United 
States  at  this  forum  which  brings 
together  government  ministers  and 
business  leaders  from  the  industrialized 
Western  and  reforming  Eastern 
countries  of  Central  and  Eastern  Europe, 
Russia,  and  the  NIS  in  a  joint  effort  to 
promote  improved  conditions  for 
private  sector  development  in  the 
Eastern  countries  and  expansion  of  East- 
West  investment  and  trade. 

The  Conference  creates  a  unique 
government-business  dialogue  which 
centera  on  a  private  sector  led  Business 
Forum.  The  Forum  produces  a  set  of 
concrete  business  recommendations  for 
consideration  and  adoption  by  the 
govemmant  ministen.  The  Conference 
also  extends  in  a  practical  way  U.S. 
commercial  and  assistance  programs  in 
the  region.  The  theme  of  this  year's 
session  is  "Partners  for  Prosperity."  In 
Prague  the  Secretary  also  will  conduct 
bilateral  meetings  with  many  of  the 
participating  ministers  to  advance  U.S. 
commercial  interests  in  the  region. 

The  Muenster  Process  is  intended  to 
improve  the  governmental  rules,  laws, 
and  policies  affecting  exports,  imports, 
and  investment  between  the  Western 
industrial  countries  and  the  Eastern 
reforming  countries  and  focuses  on  the 
practical,  micro-economic  factors 
affecting  trade  and  investment.  It  first 
met  in  Muenster.  Germany,  May  7-9, 
1992.  Subsequent  Muenster  Conferences 
were  held  in  Tokyo,  Japan;  Warsaw, 
Poland;  and  Baltimore,  Maryland. 

Muenster  FV  in  Baltimore  (March  3- 
5. 1996)  was  attended  by  15  Ministers 
and  over  80  private  sector 
representatives  from  18  countries.  It 
placed  heightened  emphasis  on 
business  participation  and  stressed 
private  sector  views  on  the  practical 
issues  affecting  business  in  Central  and 
Eastern  Europe,  Russia,  and  the  NIS. 
Those  private  sector  views  were 
reflected  in  the  recommendations  of  the 
Conference's  Baltimore  Business  Report, 
which  was  endorsed  by  the  Muenster 
ministers. 

Current  member  countries  in  the 
Muenster  Process  are  France,  Italy, 
Germany,  Canada,  Japan.  United 


Kingdom.  United  States,  Poland, 
Hungary,  Czech  Republic,  Slovalcia, 
Romaiua,  Bulgaria,  Slovenia.  Estonia, 
Latvia,  Lithuania,  Russia,  Belarus, 
Ukraine,  and  Kazakstan.  Croatia  and 
Moldova  will  be  included  in  the 
Muenster  Process  at  the  Fifth  Session  in 
Prague.  Representatives  of  the  European 
Union  (EU).  European  Bank  for 
Reconstruction  and  Development 
(EBRD)  and  theDiganization  for 
Economic  Cooperation  and 
Development  (OECD)  also  participate. 

Conference  Goals 

1.  To  encourage  and  support  the 
Business  Fonmi  to  produce  a 
comprehensive,  substantive  report  that 
reflects  business  views  on  the  most 
important  economic  and  commercial 
issues  in  trade  and  investment 
development  between  West  and  East 
and  that  will  serve  as  a  guidepost  for 
government  actions  in  between 
Muenster  sessions; 

2.  To  utilize  Business  Forum  results 
to  obtain  commitments  frxnn  the 
reforming  country  governments  to  create 
competitive  trade  and  investment 
climates,  including  greater  transparency 
in  procurement  and  government 
decision-making,  accelerated 
privatization  to  encourage  investment 
activity,  measures  to  prohibit  with 
bribery  and  corruption  in  intemationel 
business  transactions,  harmonization  of 
standards  and  testing,  and  increased 
protection  of  intellectual  property 
rights; 

3.  To  strengthen  the  Muenster  Process 
as  the  preeminent  business-government 
forum  for  Western  and  Eastern  business 
leaders  and  government  officials  to  meet 
fece-to-fece  and  talk  candidly  about  the 
practical  actions  to  accelerate 
substantially  trade  and  investment 
activity  in  the  region; 

4.  To  extend  in  a  practical  way  U.S. 
support  for  market  democratic 
development  of  the  reforming  countries 
and  their  integration  into  the  world 
economy. 

5.  To  use  the  Secretary's  bilateral 
meetings  with  other  Muenster  ministers, 
as  well  as  informal  contacts,  to  advance 
specific  U.S.  policyA)usiness  objectives 
and  to  advocate  for  U.S.  firms  on 
specific  projects;  and 

6.  To  advance  U.S.-Czech  relations 
through  Secretarial  meetings  with 
leading  Czech  officials  and  business 
representatives. 

Conference  Itinerary^Scenario 

The  Fifth  Session  will  be  held  over  a 
two-day  period  (Jan  15-16, 1997).  The 
firat  day  will  be  devoted  to  the  Business 
Forum  comprised  of  the  business 
delegations  from  each  Muenster  member 


country  (approximately  4-7  per 
country).  'The  Business  Forum  will  meet 
in  three  sub-groups:  manufacturing, 
infrastructure,  and  services.  The  report 
of  the  Business  Forum  will  reflect  the 
consensus  of  the  business  delegations 
on  the  most  important  economic  and 
commercial  issues  that  need  to  be 
brought  before  the  ministers. 

On  the  morning  of  the  second  day.  the 
business  representatives  of  the  Business 
Forum  meet  with  the  Muenster 
ministers  in  a  joint  session  to  present 
and  discuss  their  report  and  its 
recommendations.  In  the  afternoon,  the 
Muenster  ministers  meet  in  a 
government-only  session  to  disciiss  the 
Business  Forum  report,  to  set  future 
directions  for  the  Muenster  Process,  and 
to  review  the  Conference's  concluding 
dociunent — the  Siuiunary  of 
Conclusions.  There  will  also  be 
Conference  networking  events  which 
will  afford  the  Secretary  and  his 
delegation  the  opportimity  to  meet 
informally  with  other  ministers  and 
private  sector  representatives. 

Criteria  for  Participant  Selection 

Company  participation  wiU  be 
detmmined  on  the  basis  of: 

1.  Past  and  present  business  activity 
in  Central  and  Eastern  Europe,  Russia, 
and  the  Newly  Independent  States; 

2.  Relevance  of  a  company's  business, 
through  either  trade  or  investment,  to 
one  or  more  of  the  conference's  three 
broad  sectoral  working  groups: 
infrastructure,  manufecturing,  and 
services; 

3.  Participation  by  a  senior  corporate 
representative  able  to  further  the 
commercial  policy  of  the  mission  as 
described  herein  and  to  develop 
recommendations  to  advise  the  Fifth 
West-East  Conference  of  Ministers  of 
Economy,  Industry  and  Trade  on  steps 
that  should  to  be  taken  to  accelerate  the 
growth  of  trade  and  investment  between 
tbe  Western  economies  and  the 
Reforming  economies.  Participants 
should  be  senior  level  representatives  of 
U.S.  companies  who  have  the  ability  to 
relate  company  experiences  in  the 
reforming  markets  of  Central  and 
Eastern  Eiutjpe,  Russia,  and  the  Newly 
Independent  States  and  develop  action 
recommendations  based  on  these 
experiences; 

4.  Diveraity  of  company  size,  type, 
location,  demographics,  and  traditional 
imder-representation  in  business;  and 

5.  Certification  that  the  company 
meets  Departmental  guidelines  for 
participation. 

An  applicant's  partisan  political 
activities  (including  political 
contributions)  are  irrelevant  to  the 
selection  process.  The  recruitment  and 
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selection  of  private  sector  participants 
In  the  delegstion  will  be  conducted 
according  to  the  Statentent  of  Policy 
Governing  Department  of  Commerce 
Overseas  Trade  Missions  announced  by 
Secretary  Daley  on  March  3.  1997  and 
reflected  herein. 


TioM  FraMe  for  Application 

Applications  may  be  submitted  after 
December  15th  to  Cheryl  Bruner, 
Director  of  the  Office  of  Business 
Liaison  or  Eric  Schwemn.  Room  5062, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230.  Phone  ^202) 
482-1360.  Fax  (202)  482-4054.  All 
applications  must  be  received  by 
December  29. 1997.  Applications 
recrived  after  December  29th  will  be 
considered  on  a  space  svailable  basis. 

Dated:  Oacambar  11. 1M7. 
SMaus  L  Lolankl. 

Director,  Offkm  ofBatttm  Europe,  AuMid  and 
the  Newly  Independent  Statet. 
[FR  Doc.  97-32860  Filad  12-15-97;  8;45  ami 


OEPARTMEHT  OF  COMMERCE 

National  Inatituta  of  Standarda  and 
Tachnotogy 

Announcamant  of  Maating  of  National 
Confaranca  on  Walghta  and  Maaauraa 

AOmCV:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  meeting. 


r:  Notice  is  hereby  given  that 
the  Interim  Meeting  of  the  National 
Conference  on  Weights  and  Meesures 
will  be  held  January  11  through  15. 
1998.  at  the  St.  Anthony  Hotel,  San 
Antonio,  TX.  The  meeting  is  open  to  the 
public.  The  National  Conference  on 
Weights  and  Measures  is  an 
organization  of  weights  and  measures 
erlorcement  officials  of  the  States, 
counties,  and  cities  of  the  United  States, 
and  private  sector  representatives.  The 
interim  meeting  of  the  conference,  as 
well  as  the  annual  meeting  to  be  held 
next  July  (a  notice  will  be  published  in 
the  Federal  Register  prior  to  such 
meeting),  brings  together  enforcement 
officials,  other  govenunent  ofTicials.  and 
representatives  of  business,  industry, 
trade  associations,  and  consumer 
organizations  to  discuss  sub|ects  that 
relate  to  the  field  of  weights  and 
measures  technology  and 
administration. 

Pursuant  to  (15  U.S.C  272B).  the 
National  Institute  of  Standards  and 
Technology  acts  as  a  sponsor  of  the 
National  Conference  on  Weights  and 
Measures  in  order  to  promote 


uniformity  among  the  States  in  the 
complex  of  laws,  regulations,  methods. 
and  lasting  equipment  that  compriaas 
fegulatmy  control  by  the  States  of 
commercial  weighing  aod  measuring. 
0ATE8:  The  meeting  will  be  held  January 
11-15.1998. 

LOCATION  OF  MCmNO:  St  Anthony  Hotel. 
San  Antonio,  TX. 

POM  pumxet  aiFOMMATioN  contact: 
Dr.  Gilbert  Ugiansky,  Executive 
Secretary ,  National  Conference  on 
WaishU  and  Meesures,  P.O.  Box  4025, 
Gaithersburg.  Maryland  20885. 
Telephone:  (301)  975-4004.  or  E-mail: 
owro9nist.gov. 

Dated:  Deceaibar  S.  1997. 


(FR  Doc.  97-32609  Filed  12-lS-«7:  6:45  am) 

I  cosa  sBis-<s-« 


COMMITTEE  FOR  THE 
IMPt.EMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjuatmant  of  Import  Umlta  tor  Certain 
Cotton  and  Man  Made  Fiber  Textile 
Producta  Produced  or  Mefuifacturad  In 
India 

DecemlMr  10.  1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  sdjusting 

limits. 

EFFBCnVE  DATE:  December  12, 1997. 
FOR  FURTHER  aVORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Autliority:  Section  204  of  the  Agricultural 
Act  of  1956.  a«  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  shift  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 


published  on  December  17. 1996).  Also 

see  61  FR  68143.  published  on 

December  27,  1996. 

TraylLCrifab. 

Chairman,  Committee  for  the  Implementation 

ofTmtUmA^wmnenU. 

rths  IsBplemaoUtioB  oTTextUa 

10,  1997. 
sioiMir  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20239. 

Dear  Commissioner  This  dirsctivs 
amends,  but  does  not  cancel,  the  directive 
iMued  to  you  on  December  20.  1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
oaacems  imports  of  certain  cotton.  man- 
Bade  fiber,  sillc  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manuSactured  in  India  and  exported 
during  the  twelve-month  period  which  began 
on  January  1 ,  1997  and  extends  tiirough 
December  31, 1997. 

Bffactiva  on  December  12, 1997,  you  are 
diiaded  to  adjust  the  limits  for  tlie  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve  month 
level' 

334/834..... 

342/842 

369-S'  

153,067  dozen. 
1,188.071  dozen. 
549331  Miograms. 

^The  limits  have  not  been  adjusted  to  ac- 
count kx  any  imports  exported  after  Decemt>er 
31.  1996. 

^Category  389-5:  only  HTS  number 
6307.102006. 

TIm  Committee  for  the  Implementadon  of 
Textile  Agreements  has  determined  tiiat 
these  actions  fall  within  the  foreign  afbin 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  ssaCaHi). 

Sincerely. 

TroyRCribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  97-32894  Filed  12-12-47;  2:35  pm] 
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DEPARTMENT  OF  EDUCATION 
[CF0A  Na:  84.ie2A] 

Emergency  immigrant  Education 
Program;  Notice  inviting  Appllcatlona 
for  New  Awarda  for  Flacal  Year  (FY) 
1996 

Purpose  of  Program:  This  program' 
provides  grants  to  State  educational 
agencies  (SEAs)  to  assist  local 
educational  agencies  (LEAs)  that 
experience  unexpectedly  large  increases 
in  their  student  population  due  to 
immigration.  These  grants  are  to  be  used 
to  provide  high-quality  instruction  to 
immigrant  children  and  youth  and  to 
help  those  children  and  youth  make  the 
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transition  into  American  society  and 
meet  the  same  challenging  State 
performance  standards  expected  of  all 
children  and  youth. 

Eligible  Applicants:  State  educational 
agencies. 

Deadline  for  Transmittal  of 
Applications:  March  16. 1998. 

Deadline  for  Intergovenunental 
Review:  May  15, 1998. 

Applications  Available:  January  5, 
1998. 

Available  Fktnds:  $150  wiiUion 

NalK  The  Department  is  not  bound  by  any 
astimatM  in  tiiis  notice. 

Project  Period:  Up  to  17  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  76,  77,  79.  80.  81.  82.  and 
85;  and  (b)  34  CFR  part  299,  General 
Provisions,  Elementary  and  Secondary 
Education  Act.  published  on  May  22. 
1997  in  the  Federal  lagister  (62  FR 
28247). 

Programmatic  Information:  An  SEA  is 
eligible  for  a  grant  if  it  meets  the 
eligibility  requirements  specified  in 
sections  7304  and  7305  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (the  Act),  as  amended  by  the 
Improving  America's  School's  Act  of 
1994  (Pub.  L  103-382,  enacted  October 
20. 1994).  (20  U.S.C  7544  and  7545).  In 
order  to  receive  an  award  under  this 
program,  an  SEA  must  provide  a  cotmt. 
taken  during  February- 1998,  of  the 
number  of  immigrant  children  and 
youth  enrolled  in  public  and  nonpublic 
schools  in  eligible  LEAs  in  accoroance 
with  the  requirements  specified  in 
section  7304  of  the  Act  An  eligible  LEA 
is  one  in  which  the  number  of 
immigrant  children  and  youth  enrolled 
in  the  public  and  nonpublic  elementary 
and  secondary  schools  within  the 
district  is  at  least  either  500  or  3  percent 
of  the  total  number  of  students  enrolled 
in  those  public  and  nonpublic  schools. 
(20  U.S.C.  7544(b)(2)).  Under  section 
7501(7)  of  the  Act,  the  term  "immigrant 
children  and  youth"  means  individuals 
who  are  aged  3  through  21.  were  not 
bom  in  any  State,  and  have  not  been 
attending  one  or  more  schools  in  any 
one  or  more  States  for  more  than  3  fidl 
academic  years.  (20  U.S.C.  7601(7)). 
FOR  APPLICATIONS  OR  INFORMATION 
CONTACT:  Ms.  Harpreet  Sandhu.  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5086,  Switzer  Building,  Washington. 
D.C.  20202-6510.  Telephone:  (202)  205- 
9808.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 


between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Indi^duals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Departmrat  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Dbcument: 
Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  docummts  published  in  the 
Federal  Ragtstar.  in  text  or  portable 
docimient  format  (pdf)  on  the  World 
Wide  Web  at  eithn  of  the  following 
sites: 

http://ocfo.ed.flov/fedr^.htm 
http://www.e(Lgov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  OfBce  toll 
free  at  1-888-293-8498. 

Anyone  may  also  view  these 
docimients  in  text  copy  only  on  an 
electronic  bulletin  bcmrd  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/Announcements.  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  docimient  published  in  tba  Fadvai 


meeting  is  required  under  Section 
10(aK2)  of  the  Federal  Advisory 
Committee  Act 

DATES:  December  18. 1997. 


Aathortty:  20  U.S.C  7541-7549. 
Dated:  December  11. 1997. 
DeUaPanqta, 

Director,  Office  of  Bilingual  Education  and 
Minority  Language  Affairs. 

(FR  Doc  97-32801  Filed  12-15-97;  8:45  am] 


DEPARTMENT  OF  EDUCATION 

National  Aaaeaament  Governing 
Board;  Meeting 

AOBICY:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  teleconference 
meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  teleconference  meeting  of 
the  Joint  Subject  Area  Committees  1  and 
2  of  the  National  Assessment  Governing 
Board.  This  notice  also  describes  the 
functions  of  the  Board.  Notice  of  this 


:  1:00  p.m. 
LOCATION:  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street  NW.,  Washington,  D.C 
20002-4233,  Telephone:  (202)  357- 
6938. 

FOR  FURTHER  MF0RMAT10N  OONTACT. 
Maiy  Ann  Wilmer,  Operations  OCBcar. 
National  Assessment  Governing  Board. 
Suite  825. 800  North  Capitol  Street 
N.W..  Washington.  D.C  20002-4233. 
Telephone:  (202)  357-6938. 
SUPPLBKNTARV  arORMATION;  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Tide  IV  of  the  Improving 
America's  Schools  Act  of  1994).  (Pub.  L. 
103-382). 

The  Board  is  established  to  formulate 
policy  guidelines  fiv  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment. objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 
Under  Pub.  L.  105-78,  the  National 
Assessment  Governing  Board  is  granted 
exclusive  authority  over  developing 
Voluntary  National  Tests  pursuant  to 
contract  number  RJ97153001  and  is 
required  to  review  within  90  days  (i.e.. 
by  February  11, 1998)  and  modify  the 
contract  to  the  extent  the  Board 
determines  necessary,  if  the  contract 
cannot  be  modified  to  the  extent  the 
Board  determines  necessary,  the 
contract  shall  be  terminated,  and  a  new 
ccmtract  negotiated. 

On  December  18  between  the  hours  al 
1:00  p.m.  the  Joint  Subject  Area 
Committees  fl  and  «2  of  the  Netional 
Assessment  Governing  Board  will  hold 
a  teleconference  meeting  to  provide  an 
update  on  progress  for  review  of 
Volimtary  National  Tests  specifications 
in  reading  and  math,  and  to  finalize 
plans  f(»  technical  analysis  and  peer 
re  viewers  of  this  information.  Because 
this  is  a  teleconference  meeting, 
facilities  will  be  provided  so  the  public 
will  have  access  to  the  Committee's 
deliberations. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education.  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capital  Street  N.W.,  Washington,  DXl. 
from  8:30  a.m.  to  5:00  p.m. 
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Dated:  Dacember  11. 1997. 
KojTniby. 

Executive  Dir&ctor.  National  Amemnent 
Governing  Board. 

|PK  Doc  97-32726  Filed  12-15-97;  8:45  ua] 
MLUNQ  COOC  low  fll-M    > 


DEPARTMEKT  OF  EHEROY 

Fedfl  Enargy  Ftoguiatoqf 
ConNnlsdoA 

tDocint  Na  EMe-171-000| 

Enargy  2000  IncorporaiMl,  Notie*  o( 
Isauanc*  ol  Ordw 


December  11, 1997. 

Energy  2000  Incorporated  (Energy 
2000)  submitted  for  Tiling  a  rate 
schedule  under  which  Energy  2000  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
Energy  2000  also  request  waiver  of 
various  Commission  regulations.  In 
particular.  Energy  2000  requested  that 
the  Coounission  grant  blanket  approval 
under  ItCFR  Part  34  of  all  future 
issuances  of  securities  and  aaaumptions 
of  liability  by  Energy  2000. 

On  November  25,  1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Rate  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thiriy  days  of  the  date  of  the 
order,  any  person  dbsiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Energy  2000  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385^11 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Energy  2000  is  authorized  to 
Issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purpoaes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Energy  2000's  issuances  of 
aecuritiea  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 


or  protests,  as  set  forth  above,  is 

December  29,  1997.  Copies  of  the  full 

text  of  the  order  are  available  from  the 

Commission's  Public  Reference  Branch. 

•68  First  Street.  NE..  Washington.  DC 

20426. 

Lofa  P.  CtakM, 

Secretary. 

(FR  [)oc.  97-32764  Filed  12-15-97;  8:45  ami 
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DEPARTMEHT  OF  ENERGY 

Fadarai  Enargy  RaguMory 
CofliiTilsaion 

(Doctot  No.  ERM-IS-OeOI 

Binuii  cnargy  oarvicaa  i*oiivr,  mci 
WoMca  of  laauanca  of  Onlar 


Dacemberll.  1997. 

Enron  Energy  Services  Power,  Inc. 
(Enron  Energy),  is  a  power  marketing 
affiliate  of  Enron  Corporation  and 
Portland  General  Electric  Company.  It 
also  is  an  affiliate  of  Enron  Power 
Marketing,  Inc.,  another  power-marketer 
with  market-based  rate  authorization. 
Enron  Energy  filed  an  application  for 
authorization  to  sell  electric  energy  and 
capacity  at  market-based  rates,  and  for 
certain  waivers  and  authorizations.  In 
particular.  Enron  Energy  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  Enron  Energy.  On 
November  26. 1997.  the  Commission 
issued  an  Order  Conditionally 
Accepting  For  Filing  Proposed  Maiket- 
Basad  Rates  (Order),  in  the  above- 
docketed  proceeding. 

The  Commission's  November  26, 1997 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Parasraphs  (D).  (E).  and  (G): 

(D)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  Enrdn  Energy  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above,  Enron  Energy  is 
hereby  authorized,  purauant  to  section 
204  of  the  FPA,  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser.  surety,  or  otherwise 
in  respect  of  any  security  of  another 


person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  Eiuon 
Energy,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require,  a  further 
showing  that  neither  pubnc  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Enron  Energy's  issuantes  of  securities  or 
assumptions  of  liabilities.  *  *  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  29.  1997. 

Copies  of  the  full  text  of  the  Order  are 
available  fro;n  the  Commission's  Public 
Reference  Branch,  888  First  Street.  NJE.. 
Washington.  D.C  20426. 

utoacwiMii, 

Secretary. 

IFR  Doc.  97-32765  Filed  12-15-07;  8:45  am] 
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OEPARTMENt  OF  ENERGY 

Fadarai  Enargy  ftagulatory 
Commiaaion 

[Doctot  No.  ER97-47S7-000] 

High  laland  Marfcating,  Inc.;  Notica  Of 
laauanca  of  Ordar 

December  11, 1997. 

High  Island  Marketing,  Inc.  (High 
Island)  submitted  for  filing  a  rate 
schedule  under  which  High  Island  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  mariceter.  High 
Island  also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
High  Island  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptioiis 
of  liability  by  High  Island. 

On  November  25,  1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Rate  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  secxirities  or  assumptions  of 
liability  by  High  Island  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Eneigy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  High  Island  is  authorized  to 
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issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  High  Island's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  thM  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  29, 1997.  Copies  of  the  full 
text  of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street.  N.E..  Washington.  D.C. 
20426. 

LoiaD.Caahell. 
Secretary. 
(FR  Doc.  97-32766  Filed  12-15-07;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Regulatory 
Commiaaion 

[Doctot  Na  lfTM-6-OOai 

Midcoaat  Intaratala  Tranamiaaion,  Inc.; 
Notice  of  Propoaad  Changaa  in  FERC 
"     Tariff 


December  10, 1997. 

Take  notice  that  on  December  5, 1997. 
Midcoast  Interstate  Transmission.  Inc. 
(MIT)  tendered  for  filing  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 
the  following  tariff  sheets  to  become 
eCfactive  January  1. 1998: 

Fourth  Revised  Sheet  No.  148 
Third  Revised  Sheet  No.  149 
Third  Revised  Sheet  No.  150 

MIT  states  that  the  purpose  of  the 
filing  of  the  Revised  Tariff  Sheets  is  to 
update  its  tariff  to  reflect  certain  recent 
changes  related  to  the  offices  and 
personnel  of  its  marketing  affiliate. 

Any  person  desiring  to  oe  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  868 
First  Street.  NE.,  Washington,  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  in  accordance 
with  Section  154.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  in  accordance  with  Section 


154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  Inspection  in  the 
Public  Reference  Room. 
LoisD-Cashell. 
Secretary. 

[FR  Doc.  97-32712  Filed  12-15-97: 8:45  am) 
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DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Regulatory 
Commiaaion 

[DockM  Na  CPM-37-00Q 

Natural  Gaa  Pipalina  Company  of 
America;  NoUca  of  AppUcadon  to 
Amend  Carttficata 

December  10, 1997. 

Take  notice  that  on  November  12. 
1997.  as  supplemented  on  December  5. 
1997.  Natural  Gas  Pipeline  Company  of 
America  (Natural),  located  at  701  East 
22nd  Street.  Lombard,  Illinois  60148, 
filed  in  Docket  No.  CP96-27-002  an 
Application  to  Amend  Certificate 
(Amendment)  pursuant  to  Section  7  of 
the  Natural  Gas  Act  (NGA).i  The 
certificate  authority  in  this  docket  was 
issued  pursuant  to  the  Preliminary 
Determination  issued  on  August  1. 1996 
(76  FERC  61,142)  and  the  Order  Issuing 
Certificate  issued  on  August  1, 1997  (80 
FERC  61.147).  The  details  of  Natural's 
proposal  are  more  fully  set  forth  in  its 
Amendment  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

The  above  referenced  Commission 
Orders  authorized  th6  expansion  of 
Natural's  Amarillo  Mainline  by  345 
MMcf/d  to  help  serve  525  MMc^d  of 
new  load  expected  to  come  on-line  at 
Harper.  Iowa,  as  of  November  1, 1998. 
The  Commission's  Orders  recognized 
that  the  difference  between  the  expected 
new  load  and  the  amount  of  new 
capacity  to  be  constructed  would  be 
providmi  by  capacity  to  be  turned  back 
by  MidCon  Gas  Services  Corporation 
(MidCon  Gas).  Now.  Natural  has  gotten 
an  additional  120  MMcf/d  of  turned 
beck  capacity  and  expects  to  get  110 
MMcf/d  more  before  the  520  MMcf/d  of 
new  load  comes  on-line. 

The  Amendment  notes,  first,  that  the 
new  load  has  been  reduced  to  520 


*  Natural'!  AmendiBMit  was  iacMnptata  until  the 
supplement  wa*  Iliad  oo  December  S.  1997. 


MMc£/d  because  one  of  the  shippers  has 
been  unable  to  obtain  upstream 
capacity.  However,  the  primary  purpose 
of  the  Amendment  is  to  reduce  the 
amount  of  new  capacity  to  be  built  to 
help  serve  the  520  MMcf/d  of  new  load. 
Natural  requests  that  two  specific 
expansion  levels  be  authorized,  in  lieu 
of  the  345  MMcC/d  level.  They  are  220 
MMc£/d  (estimated  to  cost  $55.1 
million)  and  110  MMcf/d  (estimated  to 
cost  $23.7  million). 

The  9,000  horsepower  of  additional 
compression  at  Station  110  in  Henry 
County,  Illinois  and  the  Mississippi 
River  crossing,  already  approved  in  the 
previous  orders,  will  still  be  used.  The 
Amendment  will  reduce  the  number  of 
miles  of  new  36-inch  loop  line  that  will 
be  constructed.  As  originally 
certificated,  the  project  required  85.7 
miles  of  new  pipeline  looping  in  various 
segments.  The  220  case  will  reduce  that 
to  34.8  miles.  The  110  case  will  reduce 
it  to  4.1  miles.  In  both  cases,  the  new 
loop  line  will  be  constructed  in  right-of- 
way  that  was  approved  in  the  previous 
ordiars.  The  only  changes  will  be  the 
locations  of  the  necessary  crossover 
points,  where  the  new  loop  line  and,  in 
the  110  case,  the  Mississippi  River 
crossing  will  be  interconnected  with 
existing  facilities  of  the  Amarillo 
Mainline. 

Natural  states  that  it  will  actually 
construct  the  facilities  for  only  one  of 
the  two  new  expansion  levels, 
depending  on  the  total  amount  of 
existing  capacity  that  is  actually 
available  to  help  serve  the  new  load. 
The  Amendment  states  that  no 
significant  environmental  issues  are 

E resented,  because  the  lower  expansion 
ivels  will  result  bom  a  shortening  of 
the  loop  line  mileage  previously 
authorized  in  this  docket  A 
continuation  of  rolled-in  rate  treatment 
is  said  to  be  warranted,  because  each  of 
the  two  new  exptansion  levels  will  have 
only  a  minimal  impact  on  Natural's 
existing  rates. 

Any  person  desiring  to  be  heard  or 
making  any  protest  with  reference  to 
said  Amendment  should  on  or  before 
December  31, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.  Washington.  D.C 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  commission  wall  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Conunission's 
rules  require  that  protestors  provide 
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copies  of  their  protests  to  the  party  or 
person  to  whom  the  protests  are 
directed.  Any  person  wishing  to  become 
•  party  to  a  proceeding  or  to  participate 
•s  a  party  in  any  hearing  therein  must 
file  a  naotion  to  intervene  in  accordance 
with  the  Commission's  Rules.  Persons 
who  previously  filed  motions  to 
intervene  on  Docket  No.  CPg6-27-O00 
and  001  need  not  file  again. 

A  penon  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive xx>piea  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  fiuther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  Jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  these 
applications  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  heering. 
tela  IT  PMhall. 
Sscratoiy. 

(FR  Doc  07-32711  FUad  12-1S-47;  8:45  ami 
MUMQ  COM  sn7-e«-« 


DEPARTMENT  OF  ENERGY 

Fedefsi  Eneryy  RoQuMofy 
Commission 

[Docket  No.  RPM-t6-000| 

NorAm  Qm  Transmission  Company; 
Notfos  of  Pfopoasd  Changss  In  FERC 
Qaa  Tariff 

Dacamber  10, 1997. 

Take  notice  that  on  December  S,  1997. 
NorAm  Gas  Transmission  Company 
(NCT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  to  be  effiective  April  1, 
1998: 

Third  Revised  Sheet  No.  190 
First  Revised  Sheet  No.  192A 
Third  Revised  Sheet  No.  196 
First  Revised  Sheet  No.  201A 
First  Revised  Sheet  No.  204A 
Third  Revised  Sheet  No.  278 
Second  Revised  Sheet  No.  278 
First  Revised  Sheet  No.  27gA 
First  Rwised  Sheet  No.  279B 
First  Revised  Sheet  No.  279C 
Third  Revised  Sheet  No.  280 
Third  Revised  Sheet  No.  288 
Second  Revised  Sheet  No.  290 
Second  Revised  Sheet  No.  305 
First  Revised  Sheet  No.  30SA 
Third  Revised  Sheet  No.  307 
First  Revised  Sheet  No.  307A 

NOT  states  that  the  filing  revises  the 
tariff  to  eliminate  paper  nominations 
and  paper  capacity  release  transactions, 
and  provides  that  such  activities  will  be 
accomplished  electronically  except 
during  times  of  emergency. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lets  D.  Cashell.  , 

Secretory. 

(FR  Doc.  97-32710  Filed  12-15-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Fsdsrai  Ensrgy  RsguMory 
CommlsskKi 

[Dedwl  Na  ^^7-4362-000] 

SEMCO  Ensrgy  Ssrvless,  Inc.;  Notlos 
of  Issuanos  of  Ordar 

December  11, 1997. 

SEMCO  Energy  Services.  Inc. 
(SEMCO)  submitted  for  filing  a  rate 
schedule  under  which  SEMQD  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
SEMCO  also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
SEMCO  requested  that  the  Commission 
grant  blanket  approval  uijder  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability  of 
SEMCO. 

On  November  28,  1997,  pursuant  to 
delegated  authority,  thd  Director. 
Division  of  Rate  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subfect  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blani^et  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  SEMCO  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  SEMCO  is  authorized  to 
issue  seciuities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety!  or  otherwise  in  respect  of  any 
security  of  another  person:  provided 
that  such  issuance  of  assumption  is  for 
some  lawful  object  within  the  corporate 
piuposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reesonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  aSiected  by  continued 
approval  of  SEMCO's  issuances  of 
securities  or  assumptions  of  liability. 
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Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
Deconber  29, 1997.  Copies  of  the  full 
text  of  the  order  are  availidile  from  the 
Commission's  Public  ReCnence  Branch, 
888  Pint  Street.  NE..  Washington.  DC 
20426. 

Leis  a  Tiifcin. 
SecraSmy. 

(FR  Doc  97-32787  Filed  12-15-97;  8:45  am] 
!  trtT-et-M 


DEPARTMENT  OF  ENERGY 
Fadarai  Enaiyy  RaQuMory 


IPodt  Wo.  npoe  64-0001 

TannaaaaaQaa  PIpaHna  Company; 
wopca  Of  raaig 

Dacamber  10. 1997. 

Take  notice  that  on  December  5. 1997. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  pursuant  to  Secticm  4  of 
the  Natural  Gas  Act  and  ^art  154  of  the 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission) 
filed  oiighial  and  revised  tariff  sheets 
setting  forth  Tennessee's  policy 
reganung  the  construction  and 
financing  of  new  Cacilities  on  its  system 
for  the  receipt,  delivery  or  measurement 
of  natural  gas  supplies  (Receipt  and  ^ 
Delivery  Facilities). 

Tennessee  states  that  its  existing 
lateral  line  policy  is  set  forth  in  Article 
XVn  of  the  Genual  Terms  &  Conditions 
of  Tennessee's  FERC  Tariff,  Volume  No. 
1  to  satisfy  the  requirements  of  Section 
154.109(b)  of  the  Commission's 
Regulations  which  requires  that  the 
General  Terms  ft  Conditions  of  a 
pipeline's  tariff  set  forth  the  pipeline's 
policy  regarding  the  construction  and 
financing  of  delivery  laterals,  including 
when  the  pipeline  will  pey  for  or 
contribute  to  the  construction  cost 
Tennessee's  existing  policy  provides 
that  Tennessee  will  not  build  or 
contribute  to  the  cost  of  building  any 
service  lateral.  However.  Tennessee  has 
the  right  to  seek  a  waiver  of  that  policy 
during  any  prtKoeding  before  the 
Commission  instituted  under  Section  7 
of  the  Natural  Gas  Act 

Tennessee  states  that  this  policy  is  too 
inflexible  in  the  competitive 
marketplace  which  exists  today.  Thus. 
Tennessee  is  proposing  to  eliminate  the 
current  provisions  of  Article  XVn. 

Tennessee  states  that  the  proposed 
tariff  sheets  establish  and  define  two 
catteries  of  Receipt  and  Delivery 
Facilities — ^Tap  Facilities  and 
Connecting  Facilities.  The  proposed 
tariff  sheets  also  establish  two  categories 


of  cost  reimbursement — prior  to  the 
construction  of  the  facilities  and  over 
time  with  interest  Additionally,  the 
proposed  tariff  sheets  eliminate  the 
current  provisions  of  Article  XVn  and 
permit  "Tennessee  to  contribute  to  the 
cost  of  constructing  service  latnals  as 
Connecting  Facilities  witiiout  obtaining 
a  waiver  from  the  Commission. 
Tennessee  states  that  these  proposed 
changes  to  its  tariff  will  enable 
.  Tennessee  to  compete  on  a  level  playing 
field  with  other  pipelines. 

Although  Tennessee  states  that  it  is 
not  obligated  to  construct  Tap  Facilities 
or  Tap  and  Connecting  Facilities  for  any 
requesting  party,  the  proposed  tariff 
sheets  provide  that,  subject  to  cntain 
conditions  specified  in  the  tariff  sheets. 
Tennessee  will  construct  Tap  Facilities 
or  Tap  and  Connecting  Facilities  for  any 
requesting  party  who  agrees  to  pay  for 
the  cost  of  ccmstructing  such  focilities. 
With  respect  to  the  financing  ot  Tap 
Facilities  constructed  by  Tennessee,  the 
proposed  tariff  sheets  provide  that  the 
requesting  party  will  generally  pay 
Tennessee  for  the  cost  of  such  facilities 
prior  to  the  construction  of  the 
Connecting  Facilities  but  always  prior  to 
the  commencement  of  service  at  the  Tap 
Facilities.  With  reniect  to  the  finwnrfng 
of  Connecting  FadUties,  the  proposed 
tariff  sheets  provide  that  the  requesting 
party  shall  pay  Tennessee  for  the  cost  of 
such  facilities  eithor  prior  to  the 
construction  of  the  Tap  Facilities  but 
always  prior  to  the  commencement  of 
service  at  the  Connecting  Facilities,  over 
time  with  interest  or  through  some 
combination  thereof. 

Further,  the  tendered  tariff  sheets 
enable  Tennessee  to  pay  all  or  a  portion 
of  the  costs  of  constructing  Connecting 
Facilities  which  are  economically  or 
operationally  beneficial  to  Tennessee. 
Toe  proposed  tariff  sheets  set  forth  the 
criteria  that  Tennessee  will  evaluate  in 
determining  whether  the  construction  of 
Connecting  Facilities  is  economically  or 
operationally  beneficial  to  Teimessee. 
The  proposed  tariff  provisions  also 
permit  Tennessee  to  condition  its 
construction  of  Coimecting  Facilities  on 
the  reimbiusement  by  the  requesting 
party  of  related  costs  such  as  operating 
and  maintenance  expenses, 
administrative  and  general  expenses, 
gross-up  for  state  and  federal  income 
taxes,  taxes  other  than  income  taxes, 
depreciation  costs  and  the  time  value  of 
money.  These  provisions  recognize  that, 
in  certain  circumstances,  it  may  be 
appropriate  to  recover  costs  of  this 
nature  fiom  the  requesting  party  rather 
than  the  system  as  a  whole.  Tennessee's 
decision  not  to  seek  recovery  of  these 
costs  from  a  requesting  party  would  not 
preclude  Teimessee  &om  seeking  to 


recover  such  costs  in  its  general  system 
rates  in  a  Section  4  rate  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enei^gy  Regulatory  Commission.  888 
First  Street  N.E..  Waalungton.  D.Q 
2042G.  in  accordance  witii  Section 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  imMests  shotild  be 
filed  in  accordance  with  Section 
1S4.210  of  the  Commisakm's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  hut  will 
not  serve  to  vaaka  protestants  parties  to 
the  proceeding.  Any  person  wisliing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  tiis 
Public  Reference  Room. 
LoisD.CMhall. 
Secretary. 

(FR  Doc  97-32715  Filed  12-15-S7: 8:43  am) 
I  coea  snT-sMi 


DEPARTMENT  OF  BtERQY 
Fadarai  Ciiaiyji  necnilaiory 

[DodBst  Na  EOOa-13-OOOi  el  sL] 

Ogden  Energy  China,  (Beli4  Ltd.,  et  ai. 
Eiactric  Rata  and  Corporate  Regulation 
FHInga 

December  9. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Ogden  Energy  China  (BeU)  Ltd. 

[Docket  No.  EG98-13-0001 

On  December  1. 1997,  Ogden  Energy  • 
China  (Beta)  Ltd.,  (OECB)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

OECB  will  own  a  sixty  percent  equity 
interest  in  a  24  MW  eligible  facility 
located  in  21ibo,  Shandong  Province, 
Peoples  Republic  of  China.  OECB  states 
that  it  will  be  engaged  directiy  and 
exclusively  in  the  business  of  owning 
and/or  operating  all  or  part  of  one  of 
more  eligible  facilities  (as  defined  in 
Section  32(aHl)  of  the  PuUic  Utility 
Holding  Company  Act)  and  selling 
electricity  at  wholesale  to  the  Huantian 
Power  Bureau  and  at  retail  to  consumers 
none  of  which  will  be  located  within 
the  United  States. 

Conunent  date:  December  29, 1997.  in 
accordance  with  Standard  Paragraph  E 
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at  the  end  of  this  notice.  The 
Commiuion  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Boston  Ediion  Company 

(Doclcal  No.  ER86-64S-010I 

Take  notice  that  on  November  13. 
1997,  Boston  Edison  Company  filed  a 
refund  report  in  compliance  with  the 
Commisaion's  Order  on  Remand 
Directing  Refunds  in  this  proceeding  on 
September  29,  1997.  Refunds  were  made 
to  thirteen  municipal  customers  of 
Boston  Edison  Company's  Pilgrim 
Nuclear  Plant. 

Comment  date:  December  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Niagara  Mohawk  Power  Corporation 

(Dockat  No.  SR97-200e-001| 
Taiie  notice  that  on  November  24. 

1997,  Niagara  Mohawk  Power 

Corporation  tendered  for  filing  its 

rafund  report  in  the  above-referenced 

docket. 

Comment  date:  December  23,  1997,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

4.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER97-3dS»-001| 

Take  notice  that  on  November  14,' 
1997,  Virginia  Electric  and  Power 
Company  tendered  for  filing  its  refund 
report  in  the  above-referenced  docket. 

Comment  date:  December  23.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Florida  Power  Corporation 

(Docket  No.  ER97-44ei-001| 

Take  notice  that  on  November  21, 
1997,  Florida  Power  Corporation 
(Florida  Power)  tendered  for  filing  an 
amended  Fortn  of  Service  Agreement  for 
Network  integration  Transmission 
Service  providing  for  network 
transmission  service  to  itself  in 
connection  with  requirements  service  to 
its  wholesale  power  customers  pursuant 
to  Part  III  of  Florida  Power's  Opian 
Access  Tariff. 

Comment  date:  December  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Nortkeast  Utilitias  Service  Company 

(Docket  No.  ER9&-533-OOOI 

Take  notice  that  on  November  14, 
1997.  Northeast  Utilities  Service 
Company  tendered  for  filing  an 
amendment  in  the  above-refsrenced 
docket. 

Comment  date:  December  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  P)M  interconnection,  LXXI. 

(Docket  No.  ERg8-S36-000| 

Take  notice  that  on  November  20. 
1997.  PJM  Interconnection,  LL.C, 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket.  ^ 

Comment  date:  December  23.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pacific  Nertlwreat  Generating 
Cooperative 

(Dockat  No.  ERSS-706-OOOl 

Take  notice  that  on  November  17. 
1997,  Pacific  Northwest  Generating 
Cooperative  (PNGC),  tendered  for  filing 
a  Notice  of  Cancellation  of  the  cost- 
besed  rate  schedules  established  in  the 
above- referenced  docket.  Instead  of 
using  these  rate  schedules,  PNGC  and 
its  membera  desire  that  PNGC  provide 
wholesale  service  to  the  membera  under 
the  market-based  rate  schedule 
approved  in  Docket  No.  ER97-50S  end 
OA97-32.  PNGC  requesU  an  effective 
date  of  November  17, 1997,  for  the 
Notice  of  Cancellation. 

Copies  of  the  filing  were  served  upon 
porchasers  affected  by  the  propoaad 
cancelation. 

Comment  date:  December  23, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

t.  Central  Power  and  Light  Company; 
West  Texas  Utilities  Company;  Public 
Service  Company  of  Oklahoma; 
Southwestern  Electric  Power  Company 

(Dockat  No.  ER98-707-000I 

Take  notice  that  on  November  18. 
1997.  Central  Power  and  Light  Company 
(CPL),  West  Texas  Utilities  Company 
(WTU),  Public  Service  Company  of 
Oklahoma  (PSO)  and  Southwestern 
Electric  Power  Company  (SWEPCO) 
(collectively,  the  CSW  Operating 
Companies)  submitted  for  filing  notices 
of  cancellation  of  certain  firm  point-to- 
point  transmission  service  agreements. 

The  CSW  Operating  Companies  state 
that  the  filing  has  been  served  on  the 
affected  customers  and  on  the  Public 
Utility  Commission  of  Texas. 

Comment  date:  December  23. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Interatate  Power  Company 

(Dockat  No.  EK9»-70S-«)0| 

Take  notice  that  on  November  18, 
1997,  Interatate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Continental  Energy  Services.  LLC 
(Continental).  Under  the  Transmission 
Service  Agreement,  IPW  will  provide 
non-firm  point-to-point  transmission 
service  to  Continental. 


Comment  date:  December  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Central  Olinoia  Public  Service 
Company 

(Docket  No.  ER9S-700-000I 

Take  notice  that  on  November  18, 
1997,  Central  Illinois  Public  Service 
Company  (OPS),  submitted  a  Service 
Agieemei^  dated  November  3,  1997, 
establishing  USGen  Power  Services,  LJ*. 
as  a  customer  under  the  terms  of  CIPS' 
CoordinaUon  Sales  Tariff  CST-1  (CST- 
1  Tariff).  .'-r^r    r    ., 

OPS  requests  an  effective  date  of 
November  3,  1997,  for  the  service 
agreement  and  the  revised  Index  of 
Customera.  Accordingly,  CIPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  wm^ 
served  upon  USGen  Power  Services,    .  .*. 
L.P.,  and  the  Illinois  Commerce 
Commission. 

Cmnment  date:  December  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Entergy  SefVices,  I»c 

(Dockat  No.  EX9»-71(M)00| 

Take  notice  that  on  November  16, 
1997,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States.  Inc.. 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  Tor 
the  Entergy  Operating  Comfmnies,  and 
Continental  Energy  Services,  L.L.C. 

Comment  date:  December  23, 1097,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Ohio  Edison  Company; 
Pennsylvania  Power  Company 

(Docket  No.  ER98-71 1-000) 

Take  notice  that  on  November  18, 
1997,  Ohio  Edison  Company,  tendered 
for  filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  Service 
Agreements  for  Network  Integration 
Service  under  the  Pennsylvania  Retail 
Pilot  with  Allegheny  Energy  Solution!-. 
Inc.,  New  Energy  Ventures,  L.L.C.,  DTE- 
CoEnergy,  L.L.C.,  and  Strategic  Energy 
Partners,  Ltd.,  purauant  to  Ohio 
Edison's  Open  Access  Tariff.  These 
Service  Agreements  will  enable  the 
parties  to  obtain  Network  Integration 
Service  under  the  Pennsylvania  Retail 
Pilot  in  accordance  with  the  terms  of  the 
Tariff. 

Comment  date:  December  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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14.  Ohio  Edison  Company  and 
Pennsylvania  Pow«-  Coa^any 

(Docket  Na  ER9»-712-004 

Take  notice  that  on  November  18. 
1997.  Ohio  Edison  Company,  toidei^ 
for  filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  Service 
Agreements  with  WPS  Energy  Services, 
Inc.,  DTE-CoEnergy.  L.L.C..  New  Energy 
Ventures,  L.L.C.,  and  Allegheny  Energy 
Solutions,  hic,  under  Ohio  Edison's 
Power  Sales  Tariff.  This  filing  is  made 
purauant  to  §  205  of  the  Federal  Power 
Act  ^'^• 

Comment  d'ffte.* December  23. 1907,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noticie. 

15.  Metropolitaa  Edison  Company; 
Pennsylvania  Electric  Conqiany 

[Dockat  No.  ERg8-713-4Mm) 

Take  notice  that  on  November  18. 
1997,  Metropolitan  Edison  Company 
and  Pennsylvania  Electric  Company 
(d/b/a  GPU  Eneigy)  filed  executed  Retail 
Transmission  Service  Agency 
Agreements  between  GPU  Energy  and 
(r)  UGI  Power  Supply,  Inc.,  dated 
November  10, 1907;  and  t2)  American 
Energy  Solutions,  Inc.,  dated  November 
11,1007. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  November  1, 1997,  for  the  Retail 
Transmission  Service  Agency 
Agreements. 

GPU  Energy  will  be  serving  a  copy  of 
the  filing  on  the  Pennsylvania  Public 
Utility  Commission., 

Comment  date:  December  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Ohio  Power  Company 

(Docket  No.  ER98-714-000J 

Take  notice  that  on  November  18. 
1997.  Ohio  Power  Company  (OPC), 
tendered  for  filing  with  the  Commission 
a  Facilities,  Operations,  Maintenance 
and  Repair  Agreement  dated  October  6, 
1997,  between  OPC,  Buckeye  Power, 
Inc.  (Buckeye),  and  Licking  Rural 
Electrification,  Inc.,  (LRE).  LRE  is  an 
Ohio  electricity  cooperative  and  a 
member  of  Buckeye  Power,  Inc. 

LRE  has  requested  OPC  provide  a  new 
delivery  point  pursuant  to  provisions  of 
the  Power  Delivery  Agreement  between 
OPC,  Buckeye,  The  Cincinnati  Gas  & 
Electric  Company,  The  Dayton  Power 
and  Light  Company,  Monongahela 
Power  Company,  Columbus  Southern 
Power  Company  and  Toledo  Edison 
Company,  dated  January  1, 1968.  OPC 
requests  an  effective  date  of  May  1, 
1008,  for  the  tendered  agreements. 


OPC  states  that  copies  of  its  filing 
were  served  upon  Licking  Rural 
Electrification,  Inc.  Buckeye  Power.  Inc. 
and  the  Public  Utilities  Commission  of 
Ohio. 

Comment  date:  December  23, 1097,  in 
accordance  with  Standard  Par^raph  E 
at  the  end  of  this  notice. 

17.  UtiliCorp  tJnited  Inc. 

(Docket  No.  ER98-7I5-00e] 

Take  notice  that  on  November  18. 
1007.  UtiliCorp  United  hic.  (UtiliCorp), 
filed  service  agreements  with 
Continental  Energy  Services  for  service 
under  its  Non-Firm  Point-to-Point  open 
access  service  tariff  for  its  operating- 
divisions,  Missouri  Public  Service, 
WestPlains  Energy-Kansas  and 
WestPlains  Eneij^-Colorado. 

Comment  date:  December  23, 1007.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  UtiliCorp  United  Inc. 

(Dockat  No.  ERM-716-000) 

Take  notice  that  on  November  18, 
1007,  UtiliCorp  United  Inc.  (UtiliCorp), 
filed  service  agreements  with        •*      ^i.. 
Continental  Energy  Services  for  service 
under  its  Short-Term  Finn  Point-to- 
Point  open  access  service  tariff  for  its 
operating  divisions,  Missouri  Public 
Service.  WestPlains  Energy-Kansas  and 
WestPlains  Energy-Colorado. 

Comment  date:  December  23, 1097,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Enteigy  Services,  lac 
(Docket  No.  ER98-71 7-000) 

Take  notice  that  on  November  18, 
1097,  Enteigy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Market  Rate  Sales 
Agreement  between  Entergy  Services,  as 
agent  for  the  Entergy  Operating 
Companies,  and  Virginia  Electric  and 
Power  Company  for  the  sale  of  power 
under  Entergy  Services'  Rate  Sdiedule 
SP.  . 

Comment  date:  December  23, 1997,  in 
accordance  vnth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Entergy  Services,  Inc. 

(Docket  No.  ERg8-718-000) 

Take  notice  that  on  November  18, 
1997,  Entergy  Services,  Inc.  (Enteigy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States.  Inc.. 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi.  Inc..  and  Entergy  New 


Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Firm  Point-To4*oint 
Transmission  Service  AgreemaDt 
between  Entergy  Services,  as  i^nt  f<» 
the  Entergy  Operating  Companies,  and 
Williams  Energy  Services  Company. 

Comment  date:  December  23, 1097.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Enteigy  Servicea.  Ik. 

(Docket  No.  ER9fr-719-000] 

Take  notice  that  on  November  18. 
1907,  Entergy  Services,  Inc.  (Enteigy     - 
Services),  on  behalf  of  Enteigy 
Arkansas,  Inc.,  Enteigy  Gulf  States.  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi.  Inc.,  and  Entergy  New^ 
Orleans,  Inc.  (collectively,  the  Enteigy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Firm  Point-To-I\>int 
Transmission  Service  Agreement 
between  Enteigy  Services,  as  agent  for 
the  Enteigy  Operating  Companies,  and 
Continental  Energy  Services,  L.L.C. 

Comment  date:  December  23, 1097.  in 
accordaiK»  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Florida  Power  Corporation 

{Docket  No.  ER98-720-000J 

Take  notice  that  on  November  18, 
1997,  Florida  Power  Corporation  (FPC), 
tendered  for  filing  two  service 
agreements  between  FPC  and  Morgan 
Stanley  Capital  Group,  Inc.,  and  FPC 
and  Carolina  Power  &  Light  Co.,  for 
service  under  FPC's  Market-Based 
Wholesale  Power  Sales  Tariff  (MR-1), 
FERC  Electiic  Tariff.  Original  Volume 
Number  8.  This  Tariff  was  accepted  for 
filing  by  the  Commission  on  )ime  26, 
1997,  in  Docket  No.  ER97-2846-000. 
The  service  agreement  with  Carolina 
Power  &  Light  Co.,  is  proposed  to  be 
effisctive  November  10, 1997,  and  the 
service  agreement  with  Morgan  Stanley 
Capital  Group,  Inc.,  is  proposed  to  be 
effective  November  13,  1997. 

Comment  date:  December  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Kansas  City  Power  ft  Li^t 
Company 

(Docket  No.  ER98-72 1-000) 

Take  notice  that  on  November  19, 
1997,  Kansas  City  Power  &  Light 
Company  (KCPL),  tendered  for  filing  a 
Service  Agreement  dated  November  17. 
1997,  between  KCPL  and  Morgan 
Stanley  Capital  Group  Inc.  KCPL 
proposes  an  effective  date  of  November 
17. 1907,  and  requests  waiver  of  the 
Commission's  notice  requirement.  This 
Agreement  provides  for  Non-Firm 
Power  Sales  Service. 
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In  its  filing.  KC7L  states  that  the  ratea 
included  in  the  above-mentioned 
Service  Agreement  are  punuant  to 
KCPL's  compiianca  filing  in  DockM  No. 
ER94-1045. 

Comment  date:  December  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Ohio  Ediaoo  CoBipany  and 
PewMylvania  Poww  Compaay 

IDodwt  No.  ERM-722-OOOl 

Take  notice  that  on  November  19. 
1997,  Ohio  Ediaon  Company,  tendered 
for  filii^  on  behalf  of  itaelf  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  with  DTE  Eneffjr 
Trading.  Inc..  under  Ohio  Edison's 
Power  Sales  Tariff.  This  filing  is  made 
pursuant  to  Section  205  of  the  Federal 
Power  Act 

Comment  date:  December  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


25.  New  England  Power  Caapaay 

Docket  No.  ER98-723-O00 

Take  notice  that  on  November  19, 
1997,  New  England  Power  Company 
filed  a  Service  Agreement  and 
Certificate  of  Concunence  with 
Constellation  Power  Source,  Inc..  under 
NEP's  FERC  Electric  Tariff,  Original 
Volume  No.  5. 

Comment  date:  December  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2a.  WiacoaaiB  Public  Serrke 
Corporation 

lOockat  No.  ER96-724-000I 

Take  notice  that  on  November  19, 
1997,  Wisconsin  Public  Service 
Corporation  (WPSC),  tendered  for  filing 
an  executed  Transmission  Service 
Apeement  between  WPSC  and  Western 


Arse  Power  Administration,  providea 
for  transmisaion  service  under  the  Open 
Access  Transmission  Service  Tariff. 
FERC  Original  Volume  No.  11.  and 
Revised  AttachmenU  E  and  I,  indicea  of 
ciutomers  with  agreements  under 
WPSC's  Open  Access  Transmission 
Tariff.  FERC  Volume  No.  11. 

Coatment  date:  December  23. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  MeiM  PiMk  Sarrke  Coaapa^ 

(Dockat  No.  ER9»-726-000| 

Take  notice  that  on  November  19. 
1997,  Maine  Public  Service  Company 
(Maine  Public),  filed  an  executed 
Service  Agreement  for  non-firm  point- 
to-point  transmission  service  under 
Maine  Public's  open  acoees 
transmission  tariff  with  Qnergy 
Services,  Inc.,  as  agmt  on  behalf  of  The 
Cincinnati  Gas  k  Electric  Company  and 
PSI  Enetgy.  Inc. 

Comment  date:  December  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2a.  CNG  Power  Senrifcea  Corporatfon 

(Docket  No.  ER9e-727-000| 

Take  notice  that  on  November  19. 
1997,  CNG  Power  Services  Corporation 
(CNGPS),  tendered  for  filing  and 
amended  and  restated  Rate  Schedule 
FERC  No.  1  (Amended  Rate  Schedule). 
The  Amended  Rate  Schedule  would 
permit  sales  by  CNGPS  to  affiliates  that 
are  FERC-authorixed  power  marketers. 
CNGPS  requesto  waiver  of  the 
Commission's  regulations  to  permit  the 
Amended  Rate  Schedule  to  become 
effective  on  November  20, 1997. 

Comment  date:  DecembOT  23. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


29.  Florida  Power  Corporation 

(Dockat  No.  ER9»-728-000l 

Take  notice  diat  on  November  19, 
1997.  Florida  Power  Corporation  (FPC). 
tendered  Cor  filing  a  contract  for  the 
provision  of  interchange  service 
betwnMO  itself  and  Morgan  Stanley 
Capital  Group,  Inc.  The  contract 
provides  for  service  under  Schedule  J. 
Negotiated  Interchange  Service, 
Schedule  OS,  Opportunity  Sales,  and 
Schedule  S.  Morgan  Stanley  Capital 
Group.  Inc.  FERC  Electric  Schediile  No. 
1.  FPC  requests  Commission  waiver  of 
the  60-day  notice  requirement  in  order 
to  allow  the  contract  to  become  effective 
as  a  rate  schedule  on  November  20, 
1997. 

Coaunent  date:  December  23, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Paciflc  Gee  and  Bectrk  CooqMay 

(Docket  No.  BB9S-72»-O00] 

Take  notice  that  on  November  20, 
1997.  Pacific  Gas  and  Electric  Company 
(PGftE).  tendered  fior  filing  two  Service 
Agreements  between  IK^I^  and;  1) 
Electric  Clearinghouse.  Inc.  (EO);  2} 
Wheelabrator  Martell,  Inc. 
(Wheelabrator);  eech  entitled.  "Service 
Agreement  for  Non-Fiim  Point-to-Point 
Transmission  Service"  (Service 
Agreements):  and  3)  Notices  of 
Termination  for  theee  Service 
Agreements. 

PG&E  proposes  that  the  Service 
Agreements  become  effective  on 
October  22. 1997  for  EQ.  and  Novembw 
3. 1997.  for  Wheelabrator.  PGftE  is 
requesting  any  necessary  wraiven.  The 
effective  date  of  the  termination  is  either 
the  requested  date  shown  below  or  such 
other  date  the  Commission  deems 
appropriate  for  twminatian. 


Seiwioe  aQraemant 


ECl-Service  Agreement  No. 

Wheetabratar-Setvice  AgraemenI  No. 


under  FERC  Electrto  Tarifl.  Original  Volume  No. 


under  FERC  Electric  Tarid.  Original  Volume  Na 


Raqueelad  enecttve 
dato  lorlemiilnalion 


December  31. 1997. 
December  31,  1997. 


Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission.  ECI  and  Wheelabrator. 

Comment  date:  December  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  LooisviUe  Gaa  and  Electric 
Company 

(DockM  No.  ER98-730-4XW1 

Take  notice  that  on  November  20, 
1997,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
service  agreements  between  Louisville 


Gas  and  Electric  Company  and  Market 
Responsive  Energy  under  Rate  GSS. 

Coaunent  date:  December  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  LoniaviUe  Gaa  and  Electric 
Company 

[Dockat  No.  ER9»-731-000| 

Take  notice  that  on  November  20, 
1997.  Louisville  Ges  and  Electric 
Company,  tendered  for  filing  copies  of 
service  i^reements  between  Louisville 


Gas  and  Electric  Company  and  Electric 
Clearinghouse,  Inc.,  under  Rate  GSS. 

Comment  date:  December  23. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Fkwida  Power  k  Ugh!  Company 

(Docket  No.  ER98-732-O00I 

Take  notice  that  on  November  20. 
1997,  Florida  Power  k  Light  Company 
(FPL),  tendered  for  filing  a  Sanford 
Plant  Interconnection  Agreement 
between  FPL  and  Florida  Power 
Corporation.  FPL  proposes  to  make  the 
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Interconnection  Agreement  eSiactive 
December  1,  1997. 

Coaunent  date:  December  23. 1997.  in 
accordance  with  Stnndard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER98-733-000I 

Take  notice  that  on  November  20, 
1997,  Niagara  Mohawk  Power 
Corporation  (NMPC).  tendered  for  filing 
a  Notice  of  Cancellation  of  FERC  Rate 
Schedule  No.  228  and  any  supplements 
thereto,  with  Heartland  Energy  Services, 
Inc. 

NMPC  requests  that  this  cancellation 
become  effective  December  14, 1997. 

Coatment  date:  December  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Nortliem  States  Power  Company 
(Minnesota  Company);  Northern  States 
Power  ConqNuiy  (Wisconsin  Company) 

[Docket  No.  ER98-734-O001 

Take  notice  that  on  November  20, 
1997,  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP),  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  Willmar  Municipal  Utilities 
Commission  (Customer).  This  Electric 
Service  Agreement  is  an  enabling 
agreement  under  which  NSP  may 
provide  to  Customer  the  electric 
services  identified  in  NSP  Operating 
Companies  Electric  Services  Tariff, 
effective  July  1, 1997. 

Coaunent  date:  December  23, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  PadfiCorp 

(Docket  No.  ER98-735-000) 

Take  notice  that  on  November  20. 
1997,  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  part  35  of  the 
Commission's  Rules  and  Regulations,  a 
Service  Agreements  with  Public  Utility 
Distiict  No.  1  of  Clark  County  (Clark) 
under  PacifiCorp's  FERC  Electric  Tariff, 
Original  Volume  No.  12. 

Copies  of  this  filing  wera  supplied  to 
Clark,  the  Public  Utility  Commission  of 
Oregon  and  the  Washington  Utilities 
and  Transportation  Commission. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Coaunent  date:  December  23, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


37.  The  Dayton  Power  and  Light 
Conqiany 

(Docket  No.  ER9a-736-000| 

Take  notice  that  on  November  20. 
1997,  The  Dayton  Power  and  Light 
Company  (Dayton)  submitted  service 
agreements  establishing  ENERZ  Corp., 
Public  Service  Electric  and  Gas 
Company  as  a  customer  under  the  terms 
of  Dayton's  Market-Based  Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Da)rton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  the  filing  were  served  upon 
ENERZ  Corp.,  Public  Service  Electric 
and  Gas  Company  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  E)ecember  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER98-737-000) 

Take  notice  that  on  November  20, 
1997,  The  Dayton  Power  and  Ught 
Company  (Dayton)  submitted  service 
agreements  establishing  ConAgra  Energy 
Services,  Inc.  as  a  customer  under  the 
terms  of  Dayton's  Open  Access 
Transmission  Tariff. 
Dayton  requests  an  effective  date  of 

one  day  subsequent  to  this  filing  for  the 

service  agreements.  Accordingly, 

Da)rton  requests  waiver  of  the 

Commission's  notice  requirements. 

Copies  of  the  filing  were  served  upon 

establishing  ConAgra  Energy  Services, 

Inc.,  and  the  Public  Utilities 

Commission  of  Ohio. 
Comment  date:  December  23, 1997,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

39.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  Ql98-738-000| 

Take  notice  that  on  November  20, 
1997,  The  Dayton  Power  and  Light 
Company  (Dayton)  submitted  service 
agreements  establishing  Williams 
Energy  Service  Company  as  a  customer 
under  the  terms  of  Dayton's  Open 
Access  Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  the  filing  were  served  upon 
establishing  Williams  Energy  Service 
Company  and  the  Public  Utilities 
Commission  of  Ohio.       . ,  {    . 

Comment  date:  December  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


40.  Illinois  Power  Company 

(Docket  No.  ERM-73»-000| 

Take  notice  that  on  NovembOT  20. 
1997,  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
imder  which  DTE  Eneigy  Trading,  Inc., 
will  take  service  under  Illinois  Power 
Company's  Power  Sales  Tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effactive  date  of  November  5, 1997. 

Coaunent  date:  December  23. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Illinois  Power  Company 

(Dodcet  No.  ER9S-740-000I 

Take  notice  that  on  November  20, 
1997.  Illinois  Power  Company  ("Illinois 
Power"),  500  South  27th  Street.  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreem«it 
under  which  Columbia  Power 
Marketing  Corporation  will  take  service 
imder  Illinois  Power  Company's  Power 
Sales  Tariff.  The  agreements  are  based 
on  the  Form  of  Service  Agreement  in 
Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  October  28,  1997. 

Comment  date:  December  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Deseret  Generation  k  Transmiaaion 
Co-operative 

[Docket  No.  ERga-757-000| 

Take  notice  that  Deseret  Generation  & 
Transmission  Co-operative  on 
November  21,  1997,  tendered  for  filing 
an  executed  ujnbrella  non-firm  point-to- 
point  service  agreement  with  Utah 
Municipal  Power  Authority  under  its 
open  access  transmission  tariff.  Deseret 
requests  a  waiver  of  the  Commission's 
notice  requirements  for  an  effective  date 
.of  November  21, 1997.  Deseret's  open 
access  transmission  tariff  is  currentiy  on 
file  with  the  Commission  in  Dod^t  No. 
OA97-487-000.  Utah  Municipal  Power 
Authority  has  been  provided  a  copy  (rf 
this  filing. 

Coaunent  date:  December  23. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.Enei;gy2000.Inc 

(Docket  No.  ER9S-887-000] 

Take  notice  that  on  November  28, 
1997.  Eneigy  2000,  Inc.  tendraed  for 
filing  a  Notice  of  Cancellation  of  the 
application  filed  on  October  15,  1997  in 
Docket  No.  ER98-1 71-000. 
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Comment  date:  December  22. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  Pacific  G«*  and  Electric  Company. 
San  Diego  Gaa  and  Electric  Co.; 
Southern  CalifDmia  Edison  Compwy 

[Docket  No.  ER98-«99-000| 

Take  notice  that  on  December  2. 1997. 
the  California  Independent  System 
Operator  (ISO)  tendered  for  Hling  three 
executed  Utility  Distribution  Company 
Operating  Agreements  (Agreement  or 
UDC  agreements)  with  Pacific  Gas  ft 
Electric  Company,  San  Diego  Gas  and 
Electric  Company,  and  Southern 
California  Edison  Company  (UDCs).  ISO 
requests  that  this  filing  be  made 
effective  no  later  than  January  1, 1998, 
to  enable  the  California  Independent 
System  Operator  to  coordinate  facilities, 
procedures,  and  practices  with  the 
utility  distribution  companies  that  will 
be  connected  to  the  ISO  and  which  plan 
to  participate  in  the  market  for  energy 
and  ancillary  services  through  the  ISO. 

These  Agreements  govern  the 
fKilities  at  the  interface  between  the 
ISO  and  the  UDCs  and  establish 
maintenance  coordination  standards, 
load  shedding,  emergency  electrical 
planfiing,  and  information  sharing  and 
gathering  procedures  between  the  ISO 
and  the  UDCs.  The  Agreement  also 
includes  Schedules  outlining  for  each 
utility  the  facilities  that  comprise  the 
interface  as  well  as  the  specific 
responsibilities  that  will  be  delegated  by 
the  ISO  to  each  UDC. 

Copies  of  this  filing  have  been  served 
upon  all  parties  in  these  proceedings. 
However,  because  the  Schedules  for 
each  agreement  are  so  voluminous, 
copies  of  the  Schedules  are  being  filed 
only  with  the  Commission.  Parties 
wishing  to  see  the  Schedules  may  do  so 
at  the  ISO  Office,  151  Blue  Ravine  Road, 
Folsom.  CA  or  at  the  ofBce  of  Cameron 
McKenna  LLP,  2000  Pennsylvania 
Avenue.  Washington.  DC.  or  may 
request  copies  of  the  Schedules. 

Comment  date:  January  5,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

45.  Nevada  Power  Company 

(Dockat  No.  OA96-188-004| 

Take  notice  that  on  November  12. 
1997,  Nevada  Power  Company  (Nevada 
Power)  tendered  for  filing,  in  Docket 
OA96-1 88-000,  revised  tariff  sheets 
which  specify  the  on-peak  and  off-peak 
hours  of  non-firm  point-to-point 
transmission  service  compliance  with 
the  Commissidn's  order  dated  October 
17, 1907.  Nevada  Power  requests  a 
waiver  of  the  60  day  notice  requirement 
and  requests  tliat  the  revised  tariff 


sheets  be  effective  as  of  the  date  of  the 
filing. 

Comment  date:  December  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

46.  Commonwealth  Edison  Company; 
Commonwealth  Edison  Company  of 
Indiana,  lac. 

(Docket  No.  OA97-45»-000l 

Take  notice  that  on  November  21, 
1997,  Commonwealth  Edison  Company 
and  Commonwealth  Edison  Company  of 
Indiana,  Inc.  (collectively  ComEd), 
tendered  for  filing  with  the  Commission 
proposed  revisions  to  ComEd's  written 
procedures  implementing  the  Standards 
of  Conduct  set  forth  at  18  CFR  37.4. 

A  copy  of  this  filing  has  been  served 
on  the  persons  on  the  official  service  list 
in  this  docket. 

Comment  date:  December  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

47.  Public  Service  Company  of 
Colorado 

(Dockat  No.  TX98-2-000) 

On  November  21. 1997.  Public 
Service  Company  of  Colorado  (PS 
Colorado).  1225  17th  Street,  Denver, 
Colorado  80202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  requesting  that  the 
Commission  order  the  Missouri  Basin 
Power  Project,  including  its  Project 
Manager.  Basin  Electric  Power 
Cooperative,  Tri-State  Generation  ft 
Transmission  Association,  Western  Area 
Power  Administration — Rocky 
Mountain  Region,  and  the  Rocky 
Mountain  Generation  Cooperative  to 
provide  transmission  services  pursuant 
to  Section  211  of  the  Federal  Power  Act. 

PS  Colorado  requests  1 40  MW  of  firm 
point-to-point  transmission  capacity  in 
1999,  360  MW  in  2000.  330  MW  in 
2001.  and  305  MW  in  2002,  increased  to 
account  for  transmission  losses.  PS 
Colorado  requests  service  Crom  points  in 
Wyoming,  Nebraska,  New  Mexico,  Utah 
and  western  Colorado  to  points  in 
eastern  Colorado. 

Comment  date:  January  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C 
20426.  in  accordance  nvith  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  andare  available  for  public 
inspection. 
Lois  D.  Cashall. 
Secretary. 

(PR  Doc.  97-32789  Filed  12-15-97;  8:45  ami 
I  COM  cnr-ot-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  R«gulalory 
CoflMHieelow 

Notice  of  NofvProJeet  Um  of  Project 
Landa  end  Wetera 

December  10, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/Appyioation:  Non-Project 
Use  of  Project  Lands  and  Waters. 

b.  Project  Name:  Catawba- Wateree 
Project 

c.  Project  No.:  FERC  Project  No.  2232- 
353. 

d.  Dote  Filed:  October  17, 1997. 

e.  Applicant:  Duke  Energy 
Corporation. 

f.  Location:  CaUwba  County.  North 
Carolina,  Greenwood  Subdivision,  Lake 
Norman  in  Moiutain  Creek  Township. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>-«25(r). 

h.  Applicant  Contact:  Mr.  E.M. 
Oakley,  Duke  Energy  Corporation.  P.O. 
Box  1006  (EC12Y).  Chariotte.  NC 
28201-1006,  (704)  382-5778. 

i.  FERC  Contact:  Brian  Romanek. 
(202) 219-3076. 

LCoaSnent  Date:  January  21 ,  1998. 
Description  of  the  filing:  Duke 
Energy  Corporation  (Duke)  proposes  to 
grant  an  easement  of  0.79  acre  of  project 
land  to  Mr.  W.C.  Edwards  for  a  private 
residential  mcuina  to  serve  a  proposed 
residential  development  to  be  known  as 
Greenwood  subdivision.  The  marina 
would  consist  of  one  access  ramp  and 
24  floating  boat  slips.  All  slips  would  be 
constructed  of  treated  wood  with 
encapsulated  styrofoam  used  for 
floatation.  The  wood  decking  would  be 
supported  by  stationary  wood  pilings. 
Also,  as  a  part  of  this  proposal,  Duke 
requests  reclassification  of  shoreline 
needed  to  build  the  above-mentioned 
man"*-  The  subject  shoreline  is 
presently  classified  in  the  Commission 
approved  Shoreline  Management  Plan 
as  "Project  Operations."  The  shoreline 
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and  adjoining  property  are  no  longer 
used  by  Duke  as  a  lake  maintenance 
Sacilify.  Duke  requests  that  we  reclassify 
the  shoreline  to  "Future  Commercial/ 
Residential". 

1.  Tliis  notice  also  coiuists  of  the 
following  standard  paragraphs:  B,  Cl, 
D2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDFTIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Conunission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  0.  Caahell, 
Secretary. 

(PR  Doc.  97-32714  Filed  12-15-97;  8:45  am] 
BHJJNO  CODE  6717-S1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

(Protect  lia218»-oa(q 

Montana  Povver  Compaoy;  Notice  of 
Intent  To  Hold  Tedmical  Modeling 
Worfcahop  at  Oak  Ridge  National 
Laboratory  In  Oak  RkHie,  Tennessee  to 
Discuas  the  Modeling  of  Thermal 
Impacts  AaaocMad  With  the  Madiaon 
Oevelopinent  Part  of  the  Misaouri- 
Madiaon  llydroaiecuh.  Project 
Prapoaed  for  naHoenalng 

December  10, 1997. 

On  January  22  and  23. 1998.  a 
technical  modeling  workshop  at  Oak 
Ridge  National  Laboratory  (ORNL)  in 
Oak  Ridge,  Tennessee  will  be  conducted 
to  discuss  the  modeling  of  thermal 
impacts  associated  with  the  Madison 
Development  The  model  was  used  to 
evaluate  alternatives  considered  in  Draft 
Environmental  Impact  Statement  (DEIS) 
considering  issuance  of  a  new  license 
for  the  Missoiui  Madison  Project.  The 
Notice  of  A  vailabilify  of  the  DEIS 
appeared  in  the  Federal  Register  on 
October  3,  1997  (62  FR  51855). 

The  workshop  is  scheduled  as 
follows: 

8:30  am-4:30  pm,  January  22,  Bldg. 
1503,  ORNL 

8:30  am-12:00  pm,  January  23,  Bldg. 
1503.  ORNL 

Workshop  attendees  should  contact: 
Mark  Bevelhimer  ((423)  576-0266  or 
mbs#oml.gov)  to  confirm  attendance 
and  obtain  lodging  options  and  local 
directions  to  the  workshop. 

Anyone  wishing  to  submit  questions 
or  comments  regarding  the  model  of 
thermal  impacts  to  discuss  at  the 
workshop  should  address  them  to:  Lois 
D.  Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426... 

Written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Missouri-Madison 
Hydroelectric  Project  No.  2188-030. 

For  further  information,  please 
contact  Mr.  R.  Feller  at  (202)  219-2796. 
Lois  D.  Caahell, 
Secretary. 

(FR  Doc.  97-32713  Filed  12-15-97;  8:45  am) 
BIUJNQ  COOE  •712-01-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 


Office  of  I 

Met  One  Instruments,  Inc.:  Appllcatkm 

tef  Equivalent  Method;  Determination 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  receipt  of  application. 


r:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  that  Met 
One  Instruments,  Inc.  has  submitted  an 
application  for  equivalent  method 
determinations  on  their  PMlO  Beta 
Attenuation  Ambient  Particle  Monitors, 
Models  BAM  1020  and  GBAM  1020. 

FOR  RWTHER  MFOfMATION  CONTACT:  . 
Frank  F.  McElroy,  Human  Exposure  and 
Atmosphmic  Sciences  Division  (MD- 
46),  National  Exposure  Research 
Laboratory,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711,  (919]  541- 
2622. 

SUPPLBiENTARY  MRMMATION: 

Notification  is  given  that  an  application 
has  been  received  to  determine  if  a  new 
PMIO  monitoring  method  should  be 
designated  by  the  Administrator  of  the 
EPA  as  an  equivalent  method  under  40 
CFR  part  53.  The  application  was 
received  on  September  12, 1987  from 
Met  One  Instriunents,  Inc.,  1600 
Washington  Blvd.,  Grants  Pass,  Oregon 
97526  proposing  that  their  PMlO  Beta 
Attenuation  Ambient  Particle  Monitors, 
Models  BAM  1020.  BAM  1020-1, 
GBAM  1020,  and  GBAM  1020-1  be 
designated  as  an  equivalent  method.  If, 
after  appropriate  technical  study,  the 
Administrator  determines  that  this 
method  should  be  so  designated,  a 
document  thereof  will  be  published  in 
a  subsequent  issue  of  the  Federal 
Register. 
Henry  L.  Longest  n. 

Acting  Assistant  A  dministratorfor  Research 
and  Development. 

(FR  Doc.  97-32787  Filed  12-15-47;  8:45  ami 

BiujMo  COOE  eseo  so  * 


EQUAL  EMPLOYMEffT  OPPORTUNITY 
COMMISSION 

Privacy  Act  of  1974;  Publication  of 
Proposed  New  Routine  Uses 

AGENCY:  Equal  Employment 
Opportunity  Commission  (EEOC). 
ACTION:  Amendment  of  system  of 
records  to  include  new  routine  uses. 

SUMMARY:  In  accordance  with  the 
Privacy  Act,  5  U.S.C.  552a(e)(ll),  the 
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Equal  Emplo3nnent  Opportunity 
Commission  is  issuing  notice  of  our 
intent  to  amend  the  system  of  records 
entitled  EEOC-7  Employee  Pay  and 
Leave  Records  to  include  new  routine 

UMS. 

DATES:  The  changes  wlH  become 
efiiBCtive  on  |anuary  15,  1998  unless 
comments  dictate  otherwise. 
ADOWffWCT;  Written  comments  may  be 
sent  to  the  OCBce  of  the  Executive 
Secretariat.  Equal  Employment 
Opportunity  Commission,  room  10402. 
1801  L  Street.  N.W.,  Washington.  D.Q 
20507.  Copies  of  this  notice  are 
available  in  the  following  alternate 
formats:  Large  print,  braille,  electronic 
file  on  computer  disk,  and  audio-tape. 
Copies  may  be  obtained  from  the 
Publications  Center  by  calling  1-800- 
69»-3362. 

FOR  RWTHCR  ■TOWMATION  CONTACT: 
Nicholas  M.  Inzeo.  Deputy  Legal 
Counsel.  Thomas  |.  Schlageter,  Assistant 
Legal  Counsel  or  Kathleen  Oram,  Senior 
Attorney  (202)  663-^669  (voice)  or  (202) 
663-7026  (TDD). 

aUPPt.EMCNTARY  MPOHMATKM: 

L  DiacusakiB  of  Propoaed  Routiiie  Use 

Pursuant  to  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  Pub.  L.  104- 
193,  EEOC  will  disclose  data  from  its 
system  of  records,  EEOC-7,  Employee 
Pay  and  Leave  Records,  to  the  Office  of 
Child  Support  Enforcement. 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services,  for  use  in  its  Federal 
Parent  Locator  System  (FPLS)  and 
Federal  Tax  Offiiet  system.  Information 
on  this  system  was  last  published  at  61 
FR  38754,  )uly  25,  1996. 

FPLS  is  a  computerized  network 
through  which  states  may  request 
location  information  from  federal  and 
state  agencies  to  find  non-custodial 
parents  and/or  their  employers  for 
purposes  of  establishing  paternity  and 
securing  support  Effiactive  October  1, 
1907,  the  FPLS  was  enlarged  to  include 
the  National  Directory  of  New  Hires,  a 
database  containing  information  on 
employees  commencing  employment, 
quarterly  wage  data  on  private  and 
public  sector  employees,  and 
information  on  unemployment 
compensation  benefits.  Effective  on 
October  1, 1998,  FPLS  will  be  expanded 
to  include  a  Federal  Case  Registry.  The 
Federal  Case  Registry  will  contain 
abstracts  on  all  participants  involved  in 
child  support  enforcement  cases.  When 
the  Federal  Case  Registry  is  instituted, 
its  files  will  be  matched  on  an  ongoing 
basis  against  the  files  in  the  National 
Directory  of  New  Hires  to  determine  if 


an  employee  is  a  participant  In  a  child 
support  case  anywhere  in  the  country. 
If  the  FPLS  identifies  a  person  as  being 
a  {>articipant  in  a  state  child  support 
case,  that  state  will  be  notified  of  the 
participant's  current  employer.  State 
requests  to  the  FPLS  for  location 
inrormation  will  also  continue  to  be 
processed  after  October  1, 1998. 

The  data  to  be  disclosed  by  EEOC  to 
the  Office  of  Child  Support  Enforcement 
for  use  in  the  FPLS  include  employees' 
names,  addresses,  social  security 
numbers  and  wages  paid  quarterly.  In 
addition,  names  and  social  security 
numbers  submitted  by  EEOC  for  use  in 
the  FPLS  will  be  disclosed  by  the  Office 
of  Child  Support  Enforcement  to  the 
Social  Security  Administration  for 
verification  to  ensure  that  the  social 
.security  number  provided  is  correct. 

The  data  disclosed  by  EEOC  to  the 
Office  of  Child  Support  Enforcement 
will  also  be  disclosed  by  that  office  to 
the  Secretary  of  the  Treasury  for  use  in 
verifying  claims  for  the  advance 
payment  of  earned  income  tax  credit  or 
to  verify  a  claim  of  employment  on  a  tax 
return. 

n.  Compatibility  of  Proposed  Koutiae 

We  are  proposing  these  routine  uses 
in  accordance  with  the  Privacy  Act  (5 
U.S.C.  552a(bM3)).  The  Privacy  Act 
permits  the  disclosure  of  information 
about  individuals  without  their  consent 
for  a  routine  use  where  the  information 
will  be  used  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
the  information  was  originally  collected. 
The  Office  of  Management  and  Budget 
has  indicated  that  a  "compatible"  use  is 
a  use  that  is  necessary  and  proper.  See 
OMB  Guidelines.  51  FR  18982,  18985 
(1986).  Since  the  proposed  uses  of  the 
data  are  required  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  Pub.  L.  No. 
104-193,  they  are  clearly  necessary  and 
proper  uses,  and  therefore, 
"compatible"  uses  that  meet  Privacy  Act 
requirements. 

m.  Efiect  of  the  Propoeed  Changes  on 
Individuals 

We  tvill  disclose  information  under 
the  proposed  routine  uses  only  as 
required  by  the  Persoiuil  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  and  as  permitted  by  the 
Privacy  Act. 

Accordingly,  EEOC-7,  Employee  Pay 
and  Leave  Records,  most  recently 
published  at  46  FR  11056,  11061  (March 
9, 1994),  is  amended  as  set  forth  below. 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  ptirposes  of  such  uses: 

•        •        •        •        • 

c.  To  disclose  information  to  the 
Office  of  Child  Support  Enforcement. 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services  Federal  Parent  Locator 
System  [FPLS)  and  Federal  Tax  Offset 
System  for  use  in  locating  individuals 
and  identifying  their  income  sources  to 
establish  paternity,  establish  and  modify 
orders  of  support  and  for  enforcement 
action. 

d.  To  disclose  information  to  the 
Office  of  Child  Support  Enforcement  for 
release  to  the  Social  Security 
Administration  for  verifying  social 
securify  numbers  in  coimection  with  the 
operation  of  the  FPLS  by  the  Office  of 
Oiild  Support  Enforcement. 

e.  To  disclose  information  to  the 
Office  of  Child  Support  Enforcement  for 
release  to  the  Department  of  Treasury 
for  purposes  of  administering  the 
Earned  Income  Tax  Credit  Program 
(Section  32,  Internal  Revenue  Code  of 
1986)  and  verifying  a  claim  with  respect 
to  employment  in  a  tax  return. 

Dated:  Novnnbar  19. 1M7. 

For  the  Commission. 
Gi»art  F.  Caeallaa, 
Chainnan. 
(FR  Doc  97-32717  Ftlwl  12-1S-97;  S:45  am) 


FEDERAL  COMMUMCATIOMS 
COMMISSION 

Open  Commlaelon  Meeting  Thursday. 
December  IS,  1987 

The  Federal  Communicatioiu 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  December  18. 1997.  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  856,  at  1919  M  Street,  NW.. 
Washington.  DC. 

Item  No.,  Bureau.  Subject   , 

1 — Wireless  Telecommunications — 
Title:  Amendment  of  Part  1  of  the 
Commission's  Rules  -  Competitive 
Bidding  Proceeding  (WT  Docket  No. 
97-82);  Allocation  of  Spectrum  Below 
5  GHz  Transferred  from  Federal 
Government  Use  ~  4660-4685  MHz 
(ET  Docket  No.  94-32).  Summary:  The 
Commission  will  consider  action 
concerning  substantive  amendment 
and  modifications  to  the 
Conunission's  general  competitive 
bidding  rules  for  all  auctionable 
services  that  are  intended  to  simplify 
the  Commission's  regulations,  . 
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eliminate  uimecessary  rules  wherever 
possible  and  increase  the  efficiency  of 
the  competitive  bidding  process. 
2— Mass  Media— Title:  Fees  for 
Ancillary  or  Supplementary  Use  of 
Digital  Television  Spectnmi. 
Summary:  The  Commission  will 
consider  action  concerning 
implementing  the  transition  to  digital 
television  (DTV)  for  existing 
television  broadcasters  in  accordance 
with  the  provisions  of  the 
Telecommunications  Act  of  1996  *• 
regarding  fees  for  ancillary  or 
supplementary  use  of  DTV  spectrum. 
3 — Cable  Services— Title: 
Implementation  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  ~  Petition  for 
Rulemaking  of  Ameritech  New  Media. 
Inc.,  Regarding  Development  of 
Competition  and  Diversify  in  Video 
Programming  Distribution  and 
Carriage  (RM-9097).  Summary:  The 
Commission  will  considw  a  petition 
for  rulemaking  concerning 
enforcement  and  other  matters 
relating  to  the  Commission's  program 
access  rules. 
After  consideration  of  these  items,  the 

Commission  will  hold  an  en  banc 

presentation  on  the  status  of 

competition  in  the  marketplace  for 

multichannel  video  services. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  number 
(202)  418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor. 
International  Transcription  Services, 
Inc.  (ITS,  Inc.)  at  (202)  857-3800  or  fax 
(202)  857-3805  and  857-3184.  These 
copies  are  available  in  paper  format  and 
alternative  media,  including  large  print/ 
type;  digital  disk;  and  audio  tape.  ITS 
may  be  reached  by  e-mail:  its — 
inc9ix.netcom.com.  Their  Internet 
address  is  http://www.it8i.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  For  information  on  this 
service  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 
/www.fcc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  fix)m  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770;  and  fit>m  Conference  Call 
USA  (available  only  outside  the 
Washington,  DC.  metropolitan  area), 
telephone  1-800-962-0044.  Audio  and 
video  tapes  of  this  meeting  can  be 
purchased  from  Infocus,  341  Victory 


Drive.  Hemdon.  VA  20170,  telephone 
(703)  834-0100;  fax  number  (703)  834- 
0111. 

Dated  December  11, 1997. 

Federal  Communicationc  Commission. 

Magaiie  Roman  Salos, 

Secretary. 

[FR  Doc.  97-32888  Filed  12-12-97;  11:19  am) 

BHJJNQ  CODE  SnZ-OI-F 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-11»1-DRg 

Iowa;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AQBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa, 
(FEMA-119J-DR).  dated  November  20, 
1997.  and  related  determinations. 
EFFECTIVE  DATE:  December  3, 1997 
FOR  FURTHER  MFORMATKM  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-3260. 

SUPPI.EMENTARy  MF0RMAT10N:  The  notice 
of  a  major  disaster  for  the  State  of  Iowa, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  20, 1997: 

The  counties  of  Cass  and  Poweshiek  for 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance.) 

Lacy^  Suiter. 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  97-32782  Filed  12-15-97;  8:45  am) 

MUMQ  oeoE  ens-at-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1190-DRI 

Nebraska;  Amendment  to  Notice  of  a 
Major  Disaster  Dsdaration 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Nebraska,  (FEMA-1190-DR),  dated 
November  1  1997,  and  related 
determinations. 


EFFECTIVE  DATE:  December  4, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Nebraska,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  1, 1997: 

Dodge  County  for  Category  F  under  the 
Public  Assistance  program  (already 
designated  for  Categories  A  and  B  under  the 
Public  Assistance  program). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516^  Disaster  Assistance) 
Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  97-32781  FUed  12-15-97;  8:4S  am] 
BHJJNG  CODE  eris-to-p 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  t»y,  and 
Mergers  of  Bank  HoMing  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
.225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company,    • 
including  the  companies  listed  below.  '' 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Bocud,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
availaBle  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
tile  BHC  Act  (12  U.S.C.  1842(c)).  If  tiie 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
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Goveraors  not  later  than  January  9, 
1998. 
A.  Fadaral  Raserre  Bonk  of  Atlanta 

(Lois  Bertbaume,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303-2713: 

1.  Regions  Financial  Corporation. 
Birmingham.  Alabama;  to  merge  with 
First  United  Bancorporation,  Anderson. 
South  Carolina,  and  thereby  indirectly 
acquire  Anderson  National  Bank. 
Anderson.  South  Carolina,  and 
Spartanburg  National  Bank. 
Spartanburg,  South  Carolina. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Quick  Credit  Corporation,  Anderson. 
South  Carolina,  and  thereby  engage  in 
consumer  finance  activities  and  credit 
insurance  activities,  pursuant  to  §§ 
225.28(b)(1)  and  (b)(ll  Mil)  of  the 
Board's  Regulation  Y. 

2.  Regions  Financial  Corporation. 
Birmingham,  Alabama;  to  merge  with 
St.  Mary  Holding  Corporation.  Franklin. 
Louisiana,  and  thereby  indirectly 
acquire  The  St.  Mary  Bank  and  Tnut 
Company,  Franklin,  Louisiana. 

Board  of  Govamon  of  the  Federal  Raaarve 
System.  December  11, 1997. 
feiiBilar ).  lohiiMni, 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  97-32803  Filed  12-15-97;  8:45  am] 

■LUNQ  COM  Mie-ai-r 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
97-32055)  published  on  pages  64589 
and  64590  of  the  issue  for  Monday, 
December  8, 1997. 

Under  the  Federal  Reserve  Bank  of 
New  York  heading,  the  entry  for  First 
Empire  State  Corporation  and  Olympia 
Financial  Corp.,  both  of  Buffalo.  New 
York;  is  revised  to  read  as  follows: 

A.  Federal  Reeenre  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045-0001: 

1.  First  Empire  State  Corporation,  and 
Olympia  Financial  Corp.,  both  of 
Buffalo,  New  York;  to  acquire  100 
percent  of  the  voting  shares  of 
OnBancorp,  Inc.,  Syracuse.  New  York, 
and  thereby  indirectly  acquire  OnBank 
ft  Trust  Co.,  Syracuse.  New  York. 
Olympia  Financial  Corp.,  also  has 
applied  to  become  a  bank  holding 
com{)any  and  to  acquire  Manufactures 
and  Traders  Trust  Company,  BufEalo, 
New  York 

In  connection  with  these  applications. 
Applicants  also  have  applied  to  acquire 


Franklyn  First  Savings  Bank,  Wilkes- 
Barre,  Pennsylvania,  and  thereby  engage 
in  operating  a  savings  association, 
pursuant  to  §  225.28(b)(4)(ii)  of  the 
Board's  Regulation  Y. 

Comments  on  this  application  must 
be  received  by  January  2,  1998. 

Board  of  Governors  of  the  Federal  Raserve 
System,  December  11, 1997. 

JannUer  ].  Johnaoo. 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-32804  Filed  12-15-97;  8:45  am) 

MLUNO  coot  atio-ai-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

Agency  Information  Collection 
Actlvltlea:  Submission  for  0MB 
Review;  Comment  fieQuest 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

Annual  Report  for  OPA  Title  X 
Family  Planning  Program  Grantees — 
0915-0193— Extension— The  Office  of 
Family  Planning  (OPA)  collects  armual 
data  from  Title  X  Grantees  to  ensure 
compliance  with  legislative  mandates, 
report  to  Congress,  and  identify  areas 
where  grantees  may  require  assistance. 
Respondents:  Title  X  Family  Planning 
Program  Grantees;  Annual  Number  of 
Respondents:  90;  Burden  per  Response: 
16  hours;  Total  Annual  Burden:  1,4?0 
hours.  OMB  Desk  Officer:  Allison  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch.  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Room  10235.  725  17th  Street  N.W., 
Washington.  D.C  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue  S.W.,  Washington,  DC,  20201. 
Written  comments  should  be  received 
on  or  before  January  15, 1096. 


Dated:  December  9, 1997. 
Dennis  P.  WilUama. 
Deputy  Assistant  Secretary,  Budget. 
(FR  Doc.  97-32746  Filed  12-15-97;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DoeiietNe.97N-04a8] 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

AQBICV:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PF^).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Regiater 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 
of  information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  for  parties  filing  a  petition 
for  administrative  reconsideration  of  an 
action. 

DATES:  Submit  virritten  comments  on  the 
collection  of  information  by  February 
17. 1998. 

A0ORE88ES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOA  FtmTHER  MFORMA'nON  CONTACT: 
JonnaLyim  P.  Capezzuto.  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-827-4659. 
SUPPI.EMENTARY  MFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  use.  3502  (3)  and  5  CFR  1320.3 
(c)  and  includes  agency  requests  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  party.  Section 
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3506  (c)(2)(A)  of  the  PRA  (44  U.S.C. 
3506  (c)(2)(A))  requires  Fefderal  agencies 
to  provide  a  60-day  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  writh  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the -proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility. 


and  clarity  of  the  information  to  be 
collected;  and {4)  ways  to  minimiTe  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  coUactioh  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Petition  For  Administrative 
Reconsideration  of  Action— jZl  CFR 
Part  10.33— (OMB  Centiol  Number 
(rai0-blt2)— Reinstatement 

Section  10.33  (21  CFR  10.33),  issued 
under  section  701(a)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (die  act) 
(21  U.S.C.  371(a)),  sets  forth  die  fortnat 
and  procedures  by  which  an  interested 
person  may  petition  the  Commissioner 
of  Food  and  Drugs  (the  Commissioner) 
for  reconsideration  of  an  agency's 
action.  A  petition  for  reconsideration 
must  contain  a  full  statement  in  a  well- 
organized  format  of  the  fiactual  and  legal 
grotmds  upon  which  the  petition  relies. 

ESTI»4ATED  ANNUAL  REPOfmNG  BUROEN' 


The  grounds  must  demonstrate  that 
relevant  information  and  views 
contained  in  the  administrative  record 
were  not  previously  or  not  adequately 
considered  by  the  Commissioner.  Each 
petition  must  be  submitted  no  later  than 
30  days  after  the  decision  involved.  "Hie 
Commissioner  may,  for  good  cause, 
permit  a  petition  to  be  filed  after  30 
days.  An  interested  person  who  wishes 
to  rely  on  information  or  views  not 
included  in  the  administrative  record 
shall  submit  them  widi  a  new)>etition 
to  modify  the  decision.  FDA  uses  the 
infbnnation  provided  to  determine 
vdiether  to  grant  the  petition  for 
reconsideration.  Respondents  to  this 
collection  of  information  are  individuals 
of  households,  state  or  local 
governments,  not-for-profit  insHtiitloiis, 
and  businesses  or  other  for-profit 
institutions. 

FDA  estimates  the  burden  of  this 
collection  of  infbnnation  as  follows: 


21  CFRSectkxi 


10.33(b) 


No.  of 
Respondents 


Annual 

Frequency  per 

Response 


1 


Total  Annual 
Responses 


Hours  per 
Response 


ido 


'  There  are  no  capital  costs  or  opecating  and  maintenance  costs  associated  with  this  coMectiqn  of  intormation. 


Total  Hours 


TOO 


The  burden  -estimate  for  this 
collection  of  information  is  based  on 
agency  records  and  experience  over  the 
past  3  years.  Agency  personnel  handling 
the  petitions  for  administrative 
reconsideration  of  an  action  estimate 
approximately  seven  requests  being 
received  by  the  agency  annually,  each 
requiring  an  average  of  100  hours 
'  preparation  time. 

Dated:  December  10, 1997. 

WiiUaai  K.  Hubbud, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-32805  FUed  12-15-97;  8:45  am) 

■ILUNa  OOOC  41SO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration    ' 

P>OCl(etNo.97N-0182] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 


that  a  collection  of  information  entiUed 
"Transmittal  of  Labels  and  Circulars, 
Form  FDA  2567"  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  [the  PRA). 

FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPI^MENTARY  INFORMATION:  In  the 
Federal  Register  of  September  19, 1997 
(62  FR  49244),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  section  3507  of  the 
PRA  (44  U.S.C  3507).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currenUy  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0039.  The 
approval  expires  on  November  30,  2000. 

Dated:  December  10, 1997. 
William  K.  Hobbanl. 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-32808  Filed  12-15-97;  8:45  am) 
aauNQ  coos  4i«Mn-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnandng  Administration 

Statement  of  Organization,  Functiorts, 
and  [>elegations  of  Authority 

Part  F,  of  the  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  (49  Federal 
Register  34247,  dated  September  6, 
1984)  is  amended  to  include  the 
following  delegation  of  authority  from 
the  Secretary  to  the  Administrator  for 
TiUe  XXI  of  the  Social  Security  Act 

The  specific  amendments  to  Part  F  are 
described  below: 

I.  Section  F.30..  Delegations  of 
Authority  is  amended  by  adding  the 
following  paragraph:  SS.  The  authority 
vested  in  the  Secretary  under  Tide  XXI 
of  the  Security  Act  (42  U.SX:.  1397aa  et 
sea.). 

Limitation:  No  State  plan  or 
amendment  shall  be  finally  disapproved 
without  consultation  and  discussion  by 
the  Administrator  with  the  Secretary. 

n.  Section  F.30.,  Delegations  of 
Authority,  paragraph  RR  is  revised  to 
include  titie  XXI.  the  revised  paragraph 
reads  as  foUovrs: 
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RR.  The  authority  vested  in  the 
Secretary  or  that  may  become  vested  in 
the  Secretary,  and  not  otherwise 
delegated,  limited,  or  reserved,  to 
conduct  studies  snd  demonstration 
projects,  at  directed  by  Ck>ngress.  that 
relate  to  the  programs  establiahed  by 
Title  XI  of  the  Social  Security  Act  (Act), 
inso&r  ss  they  relste  to  the  mission  of 
the  Health  Care  Financing 
Administraaon  (HCFA).  and  Titles 
XVm.  XOC.  and  XXL  This  delegstion 
encompasses  the  authority  to  approve 
related  program  activities  required  by 
the  stucUes  snd  demonstration  proiects 
if  such  suthority  is  or  becomes  veMed  in 
the  Secretary  and  is  not  othervrise 
delegsted.  limited,  or  reserved.  Hiese 
activities  include,  but  sre  not  limited  to. 
direct  performance,  entering  into 
contracts  or  cooperative  agreements. 
m»Hng  grants,  approving  payments  for 
contracts,  cooperative  agreements,  and 
grants  snd  approving  authorized 
waivers  of  compliance  with  certain 
requiremenU  of  titles  XI.  XVm.  and  XIX 
and  XXI  of  the  Act  when  such  actions 
are  for  the  purpose  of  conducting 
studies  ana  demonstration  projects. 

This  delegation  shall  be  exercised 
under  the  ciepartment's  existing 
delegation  of  authority  and  policy  on 
regulations.  In  addition.  1  hereby  ratify 
and  atBrm  any  actions  taken  by  the 
Administrator  or  other  HCFA  officials 
which,  in  efEsct.  involved  the  exercise  of 
this  authority  prior  to  the  effective  date 
of  this  delegation.  This  delegation  is 
effective  immediately. 

Dated:  Decsmbw  2. 1M7. 
Dmm  E.  Skalala. 
Sscrataiy. 

(FR  Doc.  97-32747  FUsd  12-15-47:  8:45  am) 
I  coos  Aias-ss-M 


DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nattoiwi  Instttutee  of  Health 

NalloMi  Cancer  Institute;  Notice  of 
Cloeed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  folloMring 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Cancer  Education  Program. 
Talc^tbooe  CoafHBnce  CaU. 

Data:  Dmsmhm  IS,  1907. 

Time:  3:30  p.m.  to  Adjournment. 

Place:  National  Cancer  Institute.  Bxacutive 
PUza  North.  Room  SUA.  S130  Executive 
Boulevard.  BetlMMda.  MD  20S92. 

Contact  Penon:  Mary  Bell.  Ph.D..  Scientific 
Review  Administrator,  National  Cancer 


Inatituts.  NIH.  Executive  Plaza  North,  Room 
SUA,  6130  Bxscutive  Boulevard.  Betbeada. 
MD  20892.  Telephooe:  301/49^-7978. 

Purpoee/ Agenda:  To  review,  diacuaa  and 
evaluate  grant  applications. 

Tkia  notice  is  being  published  lea*  than  IS 
days  prior  to  the  meting  due  to  tlw  uigant 
naed  to  meet  timing  limitations  imposed  by 
the  review  apd  funding  cycle. 

The  maedng  trill  lie  dosed  in  accordance 
with  the  provisioas  aat  Cocth  in  tecs. 
S52b(cN4)  and  SS2b(cN6).  Title  5  U.S.C 
Giant  applications  and  the  diacuaaioiu  could 
leveal  oonAdential  trade  secraU  or 
iiamaairial  property  such  as  patentable 
material  and  personal  information 
coooeming  individuals  associated  with  tha 
pcopoaais,  the  disdosuie  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domsstic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Pieivaatian  Reeaarch;  93.394,  Cancer 
Detection  and  Di^noeis  Research:  93.395, 
Cancer  Treetmant  Reaeareh;  93.396,  Canoar 
Biology  Research:  93.397,  Cancer  Centan 
Support:  93.398.  Cancer  Reseerch  Manpower, 
93.399,  Cancer  Control.) 

Dated:  Dacembsr  10, 1987. 


LaVerw  Y.  I 

Comatittee  Management  Ofpoer.  NBL 

(FR  Doc.  97-32745  Filed  12-15-97: 8:45  am) 
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DEPAfTTMENT  OF  HEALTH  AND 
HUMAN  RESOURCES 

National  Instttutee  of  Health 


Eledflc  and  MaQneCIc 
and  PubHc 
(EMFRAPtO) 
Toxicology 


Office  of 
matNuleof 


National  InatWulee  of  I  leaWh 

NOnCC:  Second  EMF  Science  Review 
Symposium— EMFRAPID  Program. 

Background 

The  National  Institute  of 
Environmental  Health  Sciences  (NIEHS) 
and  the  Department  of  Energy  (DOE)  are 
ctMidinating  the  implementation  of  the 
Electric  and  Magnetic  Fields  (EMF) 
Raasaich  and  Public  Information 
Dissemination  (RAPID)  Program. 
EMFRAPID  was  established  by  the  1902 
Energy  Policy  Act  (Section  2118  for 
Public  Law  102-486)  which  was  signed 
in  October  1992.  This  five-year  effort  is 
designed  to  determine  the  potential 
effect  from  exposure  to  60  Hz  electric 
and  magnetic  fields  on  biological 
systems,  especially  those  produced  by 
the  generation,  transmission  and  use  of 
electric  enei^gy.  DOE  is  responsible  for 
characterizing  field  exposures  and  for 
mitigating  exposures  which  may  be 
hazardous.  The  NIEHS  is  responsible  for 


the  development  and  implementation  of 
a  research  pn>gram  on  the  possible 
human  health  effects  of  electric  and 
magnetic  fields  (EMF).  The  RAPID 
Program  requires  the  NIEHS  to  report  on 
the  extent  to  which  exposure  to  electric 
and  magnetic  fields  sdversely  afiiacts 
human  health. 

The  NIEHS  has  three  groups  that 
assist  in  m^^^g^^g  snd  directing  the 
science  portion  of  RAPID  and  who  will 

Gride  guidance  on  reporting  on  the 
th  efiiects  of  electric  and  magnetic 
fields.  The  first,  known  as  the 
Interagency  Agency  Committee  on 
Electric  and  Magnetic  Fields  (lAQ  is 
composed  of  representatives  from  10 
federal  agencies  with  responsibilities 
related  to  electric  and  magnetic  fields 
(DOE.  NIEHS.  the  Environmental 
Protection  Agency  (EPA),  the 
Department  of  Defense  (DOD).  the 
Occupational  Safety  and  Health 
Administration  (OSHA),  the  National 
Institute  of  Standards  snd  Technology 
(NIST),  the  Department  of 
Transportation  (DOT),  the  Rural 
Electrification  Administntion  (REA). 
the  Department  of  the  Interior  (DOI). 
and  the  Fedwral  Energy  Regtilatory 
Commission  (FERC)).  The  lAC, 
established  by  the  President  of  the 
United  States,  must  also  prepare  a  final 
report  for  Congress. 

The  second  is  the  National  Electric 
and  Magnetic  Field  Advisory  Committee 
(NEMFAC).  NEMFAC  consisU  of 
representatives  from  public  interest 
groups,  organized  labor,  state 
governments,  academia,  and  industry. 
This  groups  advises  DOE  and  NIEHS  on 
the  design  and  implementation  of  the 
program.  NEMFAC  also  provides 
recommendations  to  die  lAC. 

Hnally.  the  NIEHSA  has  sn  internal 
EMF  Steering  Committee  (SC)  consisting 
of  senior  scientists  with  brtiad 
programmatic  responsibilities  and  a 
oroad  scieptific  perspective.  The  SC 
manages  all  aspects  of  the  EMFRAPID 
Research  Program  at  the  NIEHS. 


NIEHS  Report  on  Hunan  Health  Effacts 
of  EMF 

The  report  development  process 
combines  a  critical  evaluation  of  the 
scientific  literature  with  an  assessment 
of  the  strength  of  the  evidence  for 
human  health  effects  resulting  from 
EMF  exfKMures.  To  accomplish  the 
initial  part  of  this  process,  the  NIEHS  is 
convening  a  series  of  open,  public 
symposia  on  science  related  to  EMF 
exposures  and  their  biological  efiiBcts  for 
these  study  areas:  theoreticaiyin  vitro 
resaarch  findings,  epidemiological 
results,  and  in  Wvo/clinical  laboratory 
findings.  The  symposia  (March  1907. 
January  1998,  and  April  1998)  provide 
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a  forum  for  the  discussion  and 
evaluation  of  the  research  findings  in 
the  selected  area.  At  each  symposia  the 
I>articipants  consider  the  quality  and 
reproducibility  of  the  research  findings 
for  evaluating  the  degree  to  which 
scientific  evidence  can  support  a  causal 
linkage  between  EMF  and  biological/ 
health  effects.  Written  reports 
summarizing  the  deliberations  of 
breakout  group  discussion  sessions  are 
publicly  available  for  the  first 
symposium  (send  name  and  address  to 
f:91»-541-0144  or  from  EMFRAPID 
Progrm/LCBRA,  NIEHS,  PO  Box  12233. 
MD  EC-16,  ReseSrch  Triangle  Park,  NC 
27700).  The  participants  for  each 
symposium  include  scientists  studying 
EhAF  efiiects  in  the  science  area  being 
reviewed,  experts  on  measuring  and 
producing  EMF  exposures,  risk 
assessment  experts,  and  recognized 
scieptists  in  the  area  being  evaluated 
who  may  have  little  EMF  experience  but 
can  contribute  to  a  broader 
understanding  of  the  research  findings. 

Following  the  symposia  a  working 
group  meeting  is  planned  for  June  1998. 
The  working  group  will  use  information 
from  the  symposia's  discussions  as  well 
as  perform  on  overall  critical  evaluation 
of  the  literature  and  produce  a  report. 
This  document  will  draw  conclusions 
on  the  strength  and  robustness  of  the 
data  and  its  implications  for  human 
health  effects  and  disease  etiology. 

Per  the  request  from  Congress,  the 
NIEHS  will  use  the  final  report  of  the 
working  group,  information  obtained 
from  the  science  review  symposia  and 
other  relevant  information  to  prepare  a 
report  to  Congress  on  the  potential  for 
human  health  effects  from  exposure  to 
EMF  that  result  from  the  production  and 
distribution  of  electricity.  This  report 
will  be  made  publicly  available  at  the 
time  it  is  sent  to  Congress.  Detailed 
information  about  the  EMFRAPID 
Program  is  available  at  the  time  it  is  sent 
to  Congress.  Detailed  information  about 
the  EMFRAPID  Program  is  available  on 
the  world  wide  web  at 
www.niehs.nih.gov/emfrapid/ 
home.htm. 

Science  Review  S3rmposium  on 
Epidemiology:  Open  to  the  Public 

In  its  series  of  science  review 
symposia,  the  second  EMF  Science 
Review  Symposium  is  scheduled  for 
January  12-14,  1998  at  the  Camberley 
Gunter  Hotel,  San  Antonio,  Texas.  This 
meeting  includes  plenary  overview  talks 
on  exposure  assessment,  methodologit:al 
issues  and  problems  in  epidemiologica] 
studies  as  well  as  substantive  talks  on 
disease  endpoints.  Breakout  group 
sessions  are  planned  for  in-depth 
discussions  of  the  research  findings 


from  epidemiological  studies  as  well  as 
methodological  and  exposure 
assessment  issues.  This  meeting  is  open 
to  the  public  and  the  registration  fee  is 
$85;  for  registration  information  contact 
1:919-541-7534  or  f:91»-541-0144. 

Science  Review  Symposiiim  on  Clinical 
and  In  vivo  Rasearch  Studies 

Planning  is  underway  for  the  third 
EMF  Science  Review  Symposium,  April 
6-9,  1998  at  the  Hyatt  Regency  at  Qvic 
Plaza,  Phoenix,  Arizona.  To  receive 
additional  information  about  this 
meeting,  send  your  name  and  address  to 
f:919-541-0144  or  EMFRAPID  Program/ 
LCBRA,  NIEHS,  PO  Box  12233.  MD  EC- 
16,  Research  Triange  Park.  NC  27709. 

Dated:  December  2. 1997. 
Samnel  H.  WUson, 

Deputy  Director,  National  Institute  of 

Environmental  Health  Sciences. 

(FR  Doc.  97-32742  FUed  12-15-97;  8:45  am] 

BKJJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heelth 

National  Inatttute  of  Allergy  and 
Infaetlous  Diaeaaas;  Notice  of  Meeting: 
AIDS  ftoeearch  Advisory  Comnrittae. 
NIAIO 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  AIDS  Research  Advisory  Committee, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  January  28,  19^ 
in  Conference  Room  lAl  in  the  Solar 
Building  located  at  6003  &cecutive 
Blvd.  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a.m.  until 
adjournment.  The  AIDS  Research 
Advisory  Committee  (ARAC)  advises 
and  makes  recommendations  to  the 
Director,  National  Institute  of  Allergy 
and  Infiectious  Diseases,  on  all  aspects  of 
research  on  HIV  and  AIDS  related  to  the 
mission  of  the  Division  of  AIDS 
(DAIDS). 

The  Committee  will  provide  advice 
on  scientific  priorities,  policy,  and 
program  balance  at  the  Division  level. 
The  Committee  will  review  the  progress 
and  productivity  of  ongoing  efforts,  and 
identify  critical  gaps/obstacles  to 
progress.  Attendance  by  the  public  will 
be  limited  to  space  available. 

Ms.  Rona  L.  Sidkind,  Executive 
Secretary  ,  AIDS  Research  Advisory 
Committee,  DAIDS,  NIAID,  NIH,  Solar 
Buiiding,  Room  2A21,  telephone  301- 
435-3732,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 


plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Siskind  in  advance  of  the  meeting. 

(Catalog  of  Fedeal  Domastic  Assistance 
Program  Nos.  93.855.  Immunology,  Allergic 
and  Immunologic  Diseases  Research:  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health). 

Dated:  December  10, 1997. 
UVanwT.Stringfield. 
Committee  Management  Officer.  NIH. 
(FR  Doc.  97-32743  Filed  12-15-47;  8:45  am] 
aaxBia  oooc  nm-m-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutee  of  Health 

National  Institute  of  Allergy  and 
Intsctious  DIbbsbbb;  Notice  of  CTossd 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Amended  Unsolicited  ROl 
(Telephone  Conference  Call). 

Dote:  January  6, 1998. 

Time:  1:00  p.m.  to  Adioumment. 

Place:  Teleconference,  6003  Executive 
Blvd.,  Solar  Building,  Room  4C01,  Betbeada. 
MD  20892,  (301)  496-2500, 

Contact  Person:  Dr.  Dianne  E.  Tingley, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  Bldg..  Room  4C07, 
Bethesda,  MD  20892,  (301)  496-2550. 

Purpose/ Agenda:  To  evaluate  a  grant 
application. 

The  meeting  will  be  closed  in  accordance 
with  the  provision  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  TiUe  5,  U.S.C 
Application  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  tlte 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  HsaldL) 

Dated:  December  10, 1997.  '    , 

La  Venie  Y.  Strii^field. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-32744  Filed  12-15-97;  8:45  ami 
BIUJNQ  coos  4140-ei-M 
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DEPARTMENT  OF  THE  INTERIOR 

FW)  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  sikI  Finding  of  No 
Significant  impact,  and  Receipt  of  an 
Application  for  an  incidental  Take 
Permit  for  a  Propoaed  Residential 
Development  Called  Heron's  Cove, 
Charlotte  County,  Rorida 

AOENCY:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice. 

Heron's  Cove,  L.C.  (Applicant),  seeks 
an  incidental  take  permit  (IT?)  from  the 
Fish  and  Wildlife  Service  (Service), 
pursuant  to  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973  (IB 
U.S.C.  1531  et  seq.],  as  amended  (Act). 
The  nP  would  authorize  for  a  period  of 

15  years  the  incidental  take  of  a 
threatened  species,  the  Florida  scrul>- 
jay,  Aphelocoma  coerulescens.  The 
proposed  residential  development  is 
called  Heron's  Ckive  and  will  consist  of 

16  homes  located  on  about  173  acres  in 
section  7,  Township  40  south.  Range  23 
East,  Charlotte  County.  Florida  (Project). 
Approximately  40  acres  of  the  Project 
site  are  considered  habitat  for  the 
Florida  scrub-jay.  A  more  detailed 
description  of  the  mitigation  and 
minimization  measures  to  address  the 
effects  of  the  Project  to  the  protected 
species  are  outlined  in  the  Applicant's 
Habitat  Conservation  Plan  (HCP),  the 
Service's  Environmental  Assessment 
(EA),  and  in  the  SUPPLEMCHTARV 
MFOfMATION  section  below. 

The  Service  also  announces  the 
availability  of  an  EA  and  HCP  for  the 
incidental  take  application.  Copies  of 
the  EA  and/or  HCP  may  be  obtained  by 
making  a  request  to  the  Regional  Office 
(see  ADDRESSES).  Requests  must  be  in 
writing  to  be  processed.  This  notice  also 
advises  the  public  that  the  Service  has 
made  a  preliminary  determination  that 
issuing  the  ITP  is  not  a  major  Federal 
action  significantly  affiacting  the  quality 
of  the  hiunan  environment  within  the 
meaning  of  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA).  The  Finding 
of  No  Significant  Impact  (FONSI)  is 
based  on  information  contained  in  the 
EA  and  HCP.  The  final  determination 
will  be  made  no  sooner  than  30  days 
frxim  the  date  of  this  notice.  This  notice 
is  provided  pursuant  to  Section  10  of 
the  Act  and  NEPA  regulations  (40  CFR 
1506.6).  The  Service  specifically 
requests  comment  on  the 
appropriateness  of  the  "No  Surprises" 
assurances  should  the  Service 
determine  that  an  ITP  will  be  granted 


and  based  upon  the  submitted  HCP. 
Although  not  explicitly  stated  in  the 
HCP.  the  Service  has,  since  August 
1904,  announced  its  intention  to  honor 
a  "No  Surprises"  Policy  for  applicants 
seeking  ITPs.  Copies  of  the  Service's 
"No  Surprises"  Policy  may  be  obtained 
by  making  a  written  request  to  the 
Regional  Office  (see  AODRESSCS).  The 
Service  is  soliciting  public  comments 
and  review  of  the  applicability  of  the 
"No  Surprises"  Policy  to  this 
application  and  HCP. 
DATES:  Written  comments  on  the  FTP 
application,  EA,  and  HCP  should  be 
sent  to  the  Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
or  before  January  15,  1998. 
AOORCSSeS:  Persons  wishing  to  review 
the  application,  HCP,  and  EA  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office.  AUanta, 
Georgia.  Documents  will  also  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office.  1875 
Centiury  Boulevard,  Suite  200.  Atlanta. 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  U.S.  Fish  and 
Wildlife  Service,  1360  U.S.  Highway  1, 
Suite  5,  Vero  Beach.  Florida  32961- 
2676.  Written  data  or  conunents 
concerning  the  application,  EA,  or  HCP 
should  be  submitted  to  the  Regional 
Office.  Requests  for  the  documentation 
must  be  in  writing  to  be  processed. 
Comments  must  be  submitted  in  Mrriting 
to  be  adequately  considered  in  the 
Service's  decision-making  process. 
Bteese  refierence  permit  number  PRT- 
837313  in  such  comments,  or  in 
requests  of  the  documents  discussed 
herein. 

FOR  FURTHER  STOnMATION  CONTACT:  Mr. 
Rick  G.  Gooch,  Regional  Permit 
Coordinator,  (see  ADDRESSES  above), 
telephone:  404/679-7110;  or  Mr.  Mike 
)ennings.  Fish  and  Wildlife  Biologist, 
South  Florida  Ecosystem  Office.  Vero 
Beach,  Florida  (see  ADDRESSES  above), 
telephone:  561/562-3909. 
StJPPLEMENTARY  INFORMATION:  The 
Florida  scrub-jay  (FSJ)  is  geographically 
isolated  from  other  subspecies  of  scrub 
jays  found  in  Mexico  and  the  Western 
United  States.  The  FSJ  is  found 
exclusively  in  peninsular  Florida  and  b 
restricted  to  scrub  habitat.  The  total 
estimated  population  is  between  7,000 
and  11,000  individuals.  Due  to  habitat 
loss  and  degradation  throughout  the 
State  of  Florida,  it  has  been  estimated 
that  FS)  numbers  have  been  reduced  by 
at  least  half  in  the  last  100  years.  In 
Charlotte  County  alone,  it  is  estimated 
that  as  of  1992,  only  1 ,793  acres  of  scrub 
'  habitat  remained.  Many  of  the 
remaining  FS)  now  occupy  small. 


isolated  patches  of  habitat  and  are 
vulnerable  to  extirpation  because  of 
habitat  fragmentation,  fire  suppression, 
increased  predation,  natural  stochastic 
events,  and  other  anthropogenic 
impacts.  Most  of  the  scrub  habitat  on 
the  Project  site  is  also  overgrown  or  was 
previously  altered  due  to  land  clearing. 
The  Service,  through  consultation  with 
other  experts,  twlieves  that  FS)  will 
decline,  over  time,  in  these  type  of 
situations  without  active  management  of 
remaining  habitat  patches. 

Based  on  existing  soils  data,  much  of 
the  FS)  habitat  that  was  once 
widespread  along  coastal  and  riverine 
portions  of  Lee,  Charlotte,  and  Sarasota  < 
Counties  has  been  lost  or  degraded, 
including  xeric  habitat  within  the 
Project  area  and  adjoining  lands.  Even 
with  the  large  loss  of  habitat,  FS)  using 
the  Project  are  still  considered  to  be  part 
of  a  larger  complex  of  demographically 
connected  FSJ  that  occupy  xeric 
uplands  of  southwest  Florida.  This 
complex  of  FSJ  families  is  considered 
one  of  five  remaining  areas  where 
relatively  large  numbers  of  birds  remain 
demographically  linked.  The  continued 
survival  of  FSJ  in  southwest  Florida 
may  be  dependent  on  the  maintenance 
of  suitable  habitat  and  the  restoration  of 
unsuitable  habitat  in  northern  Charlotte 
County,  including  the  Project  site  and 
adjoining  lands. 

FSJ  use  of  the  Project  site  and 
adjacent  lands  has  been  assessed  on  two 
occasions.  In  1994,  banding  studies 
revealed  that  five  scrub-jay  families 
containing  at  least  20  individuals  used 
parts  of  the  Project  site.  However,  no 
single  territory  was  exclusively 
encompassed  within  the  Project  site  nor 
were  any  nests  documented  within  the 
Project  site.  Nesting  surveys  conducted 
in  1997  located  five  nests  on  vacant  lots 
in  the  subdivision  adjacent  to  the 
Project  site.  The  principal  value  of  the 
Project  site  to  FSJ  is  for  foraging  and 
cover. 

Construction  of  the  Project's 
infrastructure  and  subsequent 
construction  of  the  individual  homesites 
will  likely  result  in  death  of.  or  injury 
to.  FSJ  incidental  to  the  carrying  out  of 
these  otherwise  lawful  activities. 
Habitat  alteration  associated  with  the 
proposed  residential  development  will 
reduce  the  availability  of  feeding  and 
sheltering  habitat. 

The  Applicant's  HCP  and  the 
Service's  EA  describe  the  following 
minimization  and  mitigation  strategy  to 
be  employed  by  the  Applicant  to  oBaei 
the  impacts  of  the  Project  to  the  FSJ: 

•  Micro  sighting  of  access  roads, 
driveways,  home  foundations  to  avoid 
or  minimize  impacts  to  xeric  vegetation. 
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•  To  compensate  for  the  destruction 
of  18  acres  of  FSJ  habitat  by  preserving, 
restoring,  and  managing  about  37  acres 
of  xeric  uplands.  Seventeen  acres  of  the 
proposed  mitigation  will  be 
implemented  within  the  boundaries  of 
■the  Project. 

•  The  Applicant  will  conserve  an 
additional  20  acres  of  FSJ  habitat,  via  a 
perpetual  management  agreement, 
within  Serene  Estates  (section  20, 
Township  40  East.  Range  24  South. 
Charlotte  County),  a  200  acre  parcel  of 
land  controlled  by  the  Applicant 

•  Within  the  larger  200  acre  parcel 
owned  by  the  AppUcant,  the  Applicant 
has  also  agreed  to  preserve  and  manage 
an  additional  80  acres  of  xeric  upland. 
Although  not  intended  for  the 
mitigation  needs  of  the  Project,  the 
Applicant  has  requested  that  the  80 
acre*  of  habitat  be  available  for  use  as 

a  futiue  private  mitigation  bank. 

•  Funning  and  perpetual  management 
of  the  on-site  conserved  area 
encompassing  17  acres  and  the  20  acre 
off-site  mitigation  area  will  be  provided 
via  terms  and  conditions  of  the  ITP  and 
an  Implementation  Agreement  (LA), 
respectively.  The  lA  will  be  executed 
between  the  Service  and  the  Applicant, 
and  will  auUine  specific  funding  and 
management  commitments  for  the  on- 
site  and  off-site  mitigation  areas  for  a  99 
year  period.  A  copy  of  the  final  lA  will 
be  provided  to  interested  parties  upon 
request. 

•  Clearing  of  vegetation  and/or 
construction  would  not  be  allowed 
within  150  feet  of  any  active  FSJ  nest 
during  the  nesting  season, 
approximately  March  1  to  June  30  to 
comply  with  State  law. 

The  EA  considers  the  environmental 
consequences  of  four  alternatives.  Two 
alternatives  involve  a  project  design  of 
a  lesser  construction  footprint  (e.g., 
lesser  number  of  homesites  and 
associated  infrastructiu^).  The  no  action 
alternative  may  result  in  loss  of  habitat 
for  FSJ  and  exposure  of  the  Applicant 
under  Section  9  of  the  Act.  The 
proposed  action  alternative  is  issuance 
of  the  ITP  according  to  the  HCP  as 
submitted  and  described  above.  Under 
the  proposed  alternative,  the  effect  of 
the  minimization  and  mitigation 
strategy  will  be  that  the  majority  of  the 
FSJ  habitat  on  site  will  be  conserved  for 
FSJ  use,  even  after  the  Project  is 
completed.  Further,  the  restoration/ 
conservation  of  the  20  acres  of  off  site 
FSJ  habitat,  along  with  the  Applicant's 
commitment  to  manage  an  additional  80 
acres  of  FSJ  habitat,  will  result  in  a 
protected  and  managed  area  capable  of 
supporting  about  five  families  of  FSJ 
under  optimal  habitat.  Thoi^h  the 
proposed  mitigation  bank  wiU  be  used 
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to  off-set  future  impacts  to  FSJ  in 
portions  of  southwest  Florida,  the 
Service  believes  that  the  protection  of 
an  80  acre  block  of  xeric  habitat  along 
with  the  20  acres  needed  for  mitigating 
Project  impacts  will  enhance  FSJ 
survival  in  this  part  of  the  state. 

Suitable  or  restorable  FSJ  habitat  also 
exists  on  property  surrounding  the 
Serene  Estates  mitigation  site.  Future 
land  acquisition  by  the  County,  State,  or 
for  other  mitigation  needs  may  result  in 
additional  protected  lands  adjoining  the 
off-site  mitigation  area.  Increases  in  the 
size  of  protected  and  managed  FSJ 
habitat  in  this  area  will  increase  the 
probability  of  FSJ  persistence  in 
northern  Charfotte  Cotmty. 

As  stated  above,  the  Service  has  made 
a  preliminary  determination  that  the 
issuance  of  the  FTP  is  not  a  major 
Federal  action  significantiy  effecting  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  102(2)(C) 
of  NEPA.  This  preliminary  information 
may  be  revised  due  to  public  comment 
received  in  response  to  this  notice  and 
is  based  on  information  contained  in  the 
EA  and  HCP.  An  appropriate  excerpt 
from  the  FONSI  reflecting  the  Service'^ 
finding  on  the  application  is  provided 
below: 

Based  on  the  analysis  conducted  by 
the  Service,  it  has  been  determined  that: 

•  Issuance  of  the  ITP  will  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  the  affected 
species  in  the  wild... 

•  The  HCP  contains  provisions  which 
sufficientiy  minimize  and/or  mitigate 
the  impacts  of  issuing  the  ITP. 

•  Issuance  of  the  ITP  would  not  have 
significant  effects  on  the  human 
environment  in  the  project  area. 

•  The  proposed  take  is  incidental  to 
an  otherwise  lawful  activi^. 

•  Adequate  funding  will  be  provided 
to  implement  the  measures  proposed  in 
the  submitted  HCP  and  authorizing  ITP. 

The  Service  will  also  evaluate 
whether  the  issuance  of  a  Section 
10(a)(1)(B)  FTP  complies  with  Section  7 
of  the  Act  by  conducting  an  intra- 
Service  Section  7  consultation.  The 
results  of  the  biological  opinion,  in 
combination  with  the  above  findings, 
will  be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  the 

np. 

Dated:  December  4, 1997. 
H.  Dale  Hall, 
Deputy  Regiona]  Director. 
(PR  Doc.  97-32719  Filed  12-15-97;  8:45  am] 

BHUNQ  CODE  4310-S»-P 


DEPARTMBU  OF  THE  INTERIOR 
BursMi  of  Indian  Affairs 

Draft  Dapartmant  of  the  Intarlor  and 
Dapactmant  of  Haaith  and  Human 
Sarvicas  Intamal  Agency  Prooaduraa 
Manual  for  Contracting  Under  Titta  I  of 
the  Indian  Salf-PaiarmlnaUun  and 
Education  Aaalstance  Act 

AQBICY:  Bureau  of  Indian  Afhirs  and 
Indian  Health  Service.  Interior. 
ACTION:  Notice. 

StMMARV:  The  congress  has  declared 
that  each  provision  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (Act)  and  each  provision 
of  contracts  entered  into  thereunder 
shall  be  liberally  construed  for  the 
benefit  of  the  Indian  tribes  or  trilml 
organizations  (T/TO).  To  carry  out  this 
policy,  the  Department  of  die  Interior 
and  Department  of  Health  and  Human 
Services  Internal  Agency  Procedures 
Manual  for  Contracting  Under  TiUe  I  of 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (Manual)  was 
drafted  to  facilitate  and  enhance 
contracting  with  T/TOs  under  Title  I  of 
the  Act,  as  amended.  25  U.S.C.  450  et 
seq.,  and  the  regulations  promulgated 
thereunder,  25  CFR  part  900  (published 
in  the  FedOTal  Register  on  Jime  24, 
1996,  and  effective  on  August  23,  1996). 
The  public  is  invited  to  review  and 
comment  on  the  draft  Manual. 
DATES:  All  written  comments  on  the 
Manual  should  be  submitted  by  January 
15, 1998. 

ADDRESSES:  Written  conunents  must  be 
addressed  to:  Merry  L.  Elrod,  Office  of 
Tribal  Programs,  Indian  Health  Service, 
5600  Fishers  Lane,  Room  6A-05. 
Rockville,  Maryland  20857. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  and/or  to  receive 
copies  of  the  manual  and  letter  dated 
October  30,  1997,  to  tribal  leaders  and 
other  interested  parties  inviting 
comments  on  the  draft  Manual,  the 
public  may  contact  either:  James 
Thomas,  Division  of  Self-Oietermination 
Services,  Bureau  of  Indian  Affairs,  1949 
C  Street.  NW.  ,  MS  4603-MIB, 
Washington,  D.C.,  20240,  telephone 
202/208-5727.  or  Merry  Elrod,  Office  of 
Tribal  Programs.  Indian  Health  Service, 
5600  Fishers  Lane,  Parklawn  Building, 
Room  6A-05,  Rockville,  MD,  20857. 
telephone  301/443-1044. 

Dated:  December  9, 1997. 
Hilda  A.  Manuel. 

Deputy  Commissioner  of  Indian  Affairs. 
[PR  Doc.  97-32696  Filed  12-15-97;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-«I0-143(M»:  IMMT^ 

Notica  of  Realty  Action:  Change  of  Use 
for  Recreation  and  Public  Purpoaes 
Laase/Conveyanoe  N-4127t 

AODICV:  Bureau  of  Land  Management. 

Interior. 

action:  Recreation  and  Public  Purpoae 

change  of  use.        

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  County. 
Nevada  has  been  leased  for  public 
purposes  luder  the  provisions  of  the 
Recreation  and  Public  Purposes  Act.  as 
amended  (43  U.S.C.  869  et  seq).  Nevada 
Children's  Center  proposes  to  use  the 
land  for  a  children's  aher  school  day 
treatment  program  fiacility. 

Mouat  Diaklo  MwMiaa.  Nevada 

T.  2lS..R.80B., 
Sec.  16:  NEV«NEV«SWV« 
Containing  10.00  acres,  more  o>  laas. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  apiplicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
.United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30. 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

and  will  be  subject  to: 

1.  An  easement  for  the  North  40  faet. 
the  West  30  feet  and  the  East  40  feet  in 
favor  of  Clark  County  for  roads,  public 
utilities  and  flood  control  purposes. 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District.  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 
Contact  Cheryl  Ruffridge  by  calling 
(702)  647-5064.  For  a  period  of  45  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
regarding  the  lease/conveyance  of  the 
lands  to  the  District  Manager,  Las  Vegas 
District.  4765  W.  Vegas  Drive.  Las 
Vegas.  Nevada  89108. 


Application  CoDuments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  fector  not  directly  related  to 
the  suitability  of  the  land  for  a 
children's  after  school  day  treatment 
program  facility.  Any  adverse  comments 
will  be  revieweid  by  the  State  Director. 
In  the  absence  of  any  adverse 
comments,  the  change  of  use  for  the 
land  described  in  this  Notice  will 
become  effective  60  days  from  the  date 
of  publication  in  the  Federal  Register. 

Dated:  December  1. 1997. 
Mark  B.  CkaMirtaa. 

AtMistant  Diatrict  Uanagar.  Non-RenewaUe 
Bmaouicea,  Leu  Vtgat.  NV. 
[FR  Doc  97-32718  Filed  12-1S-97: 8:4S  am] 


DEPARTMENT  OF  THE  INTERIOR 

MInaraia  Management  Sarvica 

Agency  Information  Collaction 
AetlvMaa:  Propoaad  Collection; 
Comment  Raquaat 

AOENCY:  Minerals  Management  Service. 

DOI. 

ACTION:  Notice  of  information  collection 

solicitation. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  the  Minerals 
Management  Service  (MMS)  is  soliciting 
comments  on  an  information  collection. 
Stripper  Royalty  Rate  Reduction 
Notification  (OMB  Control  Niunber 
1010-0090.  Form  MMS-4377).  which 
expires  on  May  31,  1998. 
FORM:  MMS-4377,  Stripper  Royalty  Rate 
Reduction  Notification  - 
DATES:  Written  comments  should  be 
received  on  or  before  February  17, 1998. 
AOORCSSES:  Comments  sent  via  the  U.S. 
Postal  Service  should  be  sent  to 
Minerals  Management  Service.  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  P.O.  Box  25165.  MS 
3021.  Denver.  Colorado  80225-0165; 
courier  addr«M  is  Building  85,  Room 
A613,  Denver  Federal  Center,  Denver. 
Colorado  80225;  e-mail  address  is 

David Guzy^mms.gov. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Dennis  C.  Jones.  Rules  and  Publications 
Staff,  phone  (303)  231-3046.  FAX  (303) 
231-3385,  e-mail 

Dennis C JonesOmms.gov. 

SUPPLEMENTARY  INFORMATION:  To 
encourage  continued  production, 
provide  an  incentive  for  enhanced  oil 


recovery  projects,  discourage 
abandonment  of  properties  producing 
less  than  15  barrels  of  oil  per  well-day. 
and  reduce  the  operator's  expenses,  the 
Bureau  of  Land  Management  (BLM)  will 
grant  royalty  rate  reductions  to 
operators  of  low-producing,  stripper  oil 
properties.  BLM  amended  43  CFR 
3103.4-1  to  establish  the  conditions 
under  which  an  operator  or  owner  of  a 
stripper  oil  property  can  obtain  a 
reduction  in  the  royalty  rate  for  a 
property  producing  less  than  15  beirels 
of  oil  per  well-day.  The  amended 
regulations  provided  instructions  for 
calculation  of  royalty  rates  based  on  the 
property's  annual  production  rate. 

Curators  of  stripper  oil  properties 
use  a  formula  developed  by  BLM 
(royalty  rate  (%)  >  0.5  -f  (0.8  x  average 
daily  production)]  and  included  under 
43  CFR  3103.4-l(d)(3)(ii)  to  determine 
the  reduced  royalty  rate.  Operators  are 
then  required  to  notify  MMS  of  the 
reduced  royalty  rate.  The  reduced  rate 
will  become  efilBctive  for  all  oil 
production  from  qualifying  properties 
the  first  day  of  the  month  after  MMS 
receives  notification  of  the  rate  change. 
Failure  to  inform  MMS  of  the  new 
royalty  rate  would  result  in  the 
generation  of  exceptions  by  MMS 
computer  systems  processing  finanriel 
and  production  data.  The  operator 
would  then  be  held  liable  for  royalty  at 
the  old  rate  and  be  subject  to  interest 
charges  as  well. 

MMS  has  developed  Form  MMS- 
4377,  Stripper  Royalty  Rate  Reduction 
Notification,  to  be  used  to  notify  MMS 
of  the  reduced  royalty  rate.  The  form 
requires  identification  of  the  operator, 
name  of  the  contact  person,  lease  and 
agreement  numbers,  calculated  royalty 
rate,  current  royalty  rate  and  period 
covered.  Since  implementation  of  the 
final  rule  on  September  10, 1992,  MMS 
has  received  over  7,000  of  these 
notifications.  MMS  uses  the  information 
provided  on  the  fimrm  to  update  the 
database  with  accepted  reduced  royalty 
rates. 

There  are  approximately  4.500 
stripper  leases  or  agreements  on  Federal 
lands  and  a  total  of  900  operators. 
Royalty  rate  calculations  were  made  for 
the  initial  qualifying  period,  August  1, 
1990,  through  July  31, 1991,  and  are 
now  submitted  for  each  12-month 
period.  We  estimate  that  an  operator 
may  require  30  minutes  per  property  to 
research  production  for  one  12-month 
period,  determine  average  annual  well 
production,  and  calculate  and  report  a 
new  royalty  rate  or  an  aimual  burden  of 
2.250  hours  (1/2  hour  x  4,500 
properties).  We  estimate  that  an 
operator  may  require  15  minutes 
annually  to  perform  the  necessary 
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recordkeeping  responsibilities 
associated  with  this  information 
collection  or  an  annual  burden  of  225 
hours  (1/4  hour  x  900  operators). 

Dated:  December  10. 1997. 
R.  Dale  Fazio, 

Acting  Associate  Director  for  Royalty 
Management. 

tPR  Doc.  97-32718  Filed  12-15-97;  8:45  am) 

■UJNO  COOC  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Nationai  Park  Sarvioa 

Viaitor  Sarvicas  Plan/Environmental 
Impact  Statamant,  Crater  Lake  Nattonal 
Pvfc,Oragon 

AGBICY:  National  Park  Service.  Interior. 
ACnON:  Notice  of  availability  of  Draft 
Environmental  Impact  Statement. 

summary;  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (P.L.  91-190  as  amended), 
the  National  Park  Service  (NFS). 
Department  of  the  Interior,  has  prepared 
a  draft  environmental  impact  statement 
(DEIS)  assessing  the  potential  impacts  of 
the  proposed  Visitor  Services  Plan  for 
Crater  Lake  National  Park.  Oregon.  Once 
approved,  the  plan  will  guide  the 
management  and  use  of  the  developed 
areas  of  the  park. 

The  alternatives  presented  in  the  DEIS 
define  appropriate  levels  and  kinds  of 
visitor  services  and  set  the  basis  for  a 
new  concession  contract.  Alternative  A 
(the  proposed  action)  is  a  mix  of 
proposals  that  are  intended  to  protect 
park  resources  and  enhance  the  visitor 
experience.  Educational  and 
interpretive  opportunities  would  be 
enhanced  to  promote  better  visitor 
understanding,  appreciation,  and 
preservation  df  Crater  Lake.  NPS  . 
interpretive  services  would  be 
emphasized,  commercial  services  would 
be  modified  to  better  serve  visitors,  and 
some  historic  structiures  would  be  used 
more  as  they  were  initially  intended. 
Alternative  B  (no  action)  would 
continue  the  existing  conditions  at  the 
park  and  would  allow  for  the 
completion  of  any  facilities  currentiy 
under  construction.  Alternative  C  would 
offer  a  more  self-directed  visitor 
experience  that  would  be  less  facility- 
dep>endent  and  less  structured  than  at 
present.  Alternative  D  would  enhance 
interpretation  and  provide  a  wider 
variety  of  commercial  and  NPS  visitor 
services.  Alternative  E  is  primarily 
based  on  the  planning  direction 
presented  in  the  Record  of  Decision  for 
the  1995  Development  Concept  Plan/ 
Environmental  Impact  Statement,  and 


would  concentrate  visitor  facilities  at 
Rim  Village. 

The  environmental  consequences  of 
the  proposed  action  and  the  alternatives 
are  fully  documented,  and  mitigation 
provided  as  appropriate  to  minintig^^ 
impacts.  ^^ 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  DEIS  will  be  available  for  public 
inspection  at  the  park.  Requests  for 
copies  of  the  DEIS  should  be  directed  to 
the  Superintendent,  Crater  Lake 
National  Park,  P.O.  Box  7.  Crater  Lake. 
Oregon  97064  or  by  telephone  at  (541) 
594-2211.  Written  comments  on  the 
draft  plan  should  also  be  directed  to  the 
Superintendent  at  the  above  address 
and  must  be  received  by  January  26, 
1998.  All  review  comments  received 
will  become  part  of  the  public  record 
and  copies  of  comments,  including 
names,  addresses  and  telephone 
numbers  provided  by  respondents,  may 
be  released  for  public  inspection. 

Dated:  December  3, 1997. 
Cyntliia  R.  Young, 

Chief.  Resource  Planning,  Denver  Service 
Center,  National  Park  Service. 
(FR  Doc.  97-32798  Filed  12-15-97;  8:45  ami 
BtUMQ  CODE  431 S-70-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Parit  Servica 

Wild  and  Scenic  Rivar  Study  and 
Environmantal  Impact  Statamant  for 
the  Lowar  Shaanjak  Rivar  in  Alaska 

AQENOES:  National  Park  Service, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

Wild  and  Scenic  River  Study  and 

revised  draft  legislative  environmental 

impact  statement  for  the  lower  Sheenjek 

River  in  Alaska. 

SUMMARY:  The  National  Pari^  Sovice 
(NPS)  is  preparing  an  update  to  the  1984 
draft  Wild  and  Scenic  River  Study  and 
Legislative  Environmental  Impact 
Statement  (LEIS)  for  the  Lower  Sheenjek 
River  in  Alaska  as  required  by  Section 
5(a)  of  the  Wild  and  Scenic  Rivers  Act. 
The  purpose  of  the  study  and  LEIS  is  to 
study  the  Lower  Sheenjek  River  for 
potential  addition  to  the  National  Wild 
and  Scenic  River  System.  The  U.S.  Fish 
and  Wildlife  Service  (USFWS)  is  a 
cooperating  agency  on  this  EIS. 

The  Sheenjek  River  is  a  277  mile-long 
free  flowing,  unpolluted  tributary  of  the 
Porcupine  River.  The  study  area  is  the 
lower  part  of  the  river  within  the  Yukon 
Flats  National  Wildlife  Refuge,  and  is  99 
miles  in  length.  A  1984  draft  study 
recommended  the  study  area  as  eligible 
and  suitable  as  a  wild  river  for  inclusion 


in  the  National  Wild  and  Scenic  Rivers 
System.  The  upper  river  outside  the 
study  area  (within  the  Arctic  National 
Wildlife  Refuge)  was  designated  in  1980 
by  The  Alaska  National  Interest  Lands 
Conservation  Act  as  part  of  the  National 
Wild  end  Scenic  Rivers  System. 

The  Revised  Draft  Legislative  EIS  will 
consider  a  proposed  action  and  a  no- 
action  alternative.  The  proposed  action 
would  recommend  for  designation  the 
99-mile  segment  of  the  Sheenjek  River 
as  a  National  Wild  River.  Designation 
would  ensure  long-term  protection  of 
the  entire  river's  outstanding  values 
through  mandatory  development  of  a 
river  management  plan  for  the  lower 
river.  Under  the  no-action  alternative 
the  lower  Sheenjek  River  would  not  be 
recommended  for  designation.  No 
additional  protection  would  be 
provided  to  the  lower  river. 

The  Revised  Draft  Legislative  EIS  will 
be  prepared  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4331  et  seq.)  and  its 
implementing  regulations  at  40  CFR  part 
1500.  The  NPS  will  prepare  the  EIS  in 
conjunction  with  preparation  of  the 
Wild  and  Scenic  River  Study.  In  May/ 
June  of  1997  the  NPS  and  USFWS  held 
meetings  in  Fairbanks  and  Fort  Yukon, 
Alaska  to  discuss  the  lower  Sheenjek 
River  wild  and  scenic  study  with  tiie 
public.  The  Revised  Draft  Study/EIS  is 
scheduled  for  public  review  in  early 
1988.  Public  meetings  will  be  held  in 
Fairbanks  and  Fort  Yukon,  Alaska.  The 
locations  and  times  of  the  public 
meetings  will  be  announced  in  the 
Federal  Register,  local  newspapers,  and 
radio. 

FOR  FURTHER  MFORMATKM  CONTACT:  Jack 
Mosby,  National  Park  Service  2525 
Gambell  Street.  Anchorage,  Alaska 
99503-2892  Phone:  (907)  257-2650. 

Dated:  December  8. 1997. 
Paul  E.  Anderaon, 

Regional  Director,  Alaska. 

[FR  Doc.  97-32797  FUed  12-15-97;  8:45  am] 

BILUNO  CODE  4310^7<»-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Agenda  for  the  January  14, 1998  PuMie 
Meeting  of  the  Advisory  Commiasion 
for  the  San  Franciaco  MariUma 
National  Historical  Park 

Public  Meeting 

Fort  Mason.  Building  F,  lOXX)  am-12:45 
pm 

10:00  AM 
Welcome — Neil  Chaitin,  Chairman 
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Opening  Remarks — Neil  Chaitin. 
Chairman:  William  G.  Thomas, 
Superintendent 
10:15  AM 
Update — General  Management  Plan, 
Phase  n  Implementation.  William 
G.Thomas 
10:30  AM 
Update— Haslett  Warehouse,  William 
C.  Thomas,  Superintendent 
10:45  AM 
Update — SAFR  Space  needs  for 
Haslett  Warehouse.  Building  E, 
Tom  Mulhem,  Museum  Services 
Manager 
11:00  AM 
Status— Fiscal  Year  98  Budget/ 
Projects,  Jeanne  Haugh, 
Administoative  Officer 
11:15  AM 
Status — Ship  Preservation  Update, 
Wayne  Boykin,  Ships  Manlier  and 
Staff 
11:45  AM 
Update— Disaster  Plan;  Museum 
Building  Preservation/Restoration 
Projects,  Marc  Hayman.  Chief  IRM 
12:00  PM 
Status — Voluntaer  Program,  Sue 
Schmidt.  Volunteer  Coordinator 
12:15  PM 
Update— National  Maritime  Museum 
Association  Programs/Projects. 
Kathy  Lohan,  Chief  Executive 
Officer 
12:30  PM 

Public  Comments  and  Questions 
12:45  PM 

Agenda  items/Date  for  next  meeting 
JaaniMC  Vanghn, 
SuperioUmdent. 

(FR  Doc.  97-32796  Filed  12-1S-97:  8:45  am) 
coos  4aiO-7S-^ 


DEPARTMENT  OF  LABOR 

Offlo*  of  tha  Sacratary 

SubmlaakNi  of  0MB  Emarganqf 
Ravtawj  Coniinant  Rac|uaat 

DBcamber  12. 1997. 

The  Department  of  Labor  has 
submitted  the  following  information 
collection  request  (ICR),  utilizing 
emergency  review  procedures,  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  oT  1995  (Pub.  L  104-13. 
44  U.S.C.  Chapter  35).  OMB  approval 
has  been  requaatad  by  December  17. 
1997.  A  copy  of  this  ICR.  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
De(>artment  of  Labor  Departmental 
Clearance  Officer,  Todd  R.  Owen  ((202) 
219-5006  X143). 


Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for 
Employment  and  Training,  Office  of 
Management  and  Budget,  Room  10235. 
Washington,  D.C.  20503  (202)  3»5-7316. 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Welfare-to-Work  Competitive 
Grants:  Solicitation  for  Grant 
Applications. 

OMB  Numba-:  1 205-Onew. 

Frequency:  Annually. 

Affected  Public:  Public  and  private 
entities. 

Number  of  Respondents:  600. 

Estimated  Time  Per  Respondent:  20 
hours. 

rota7  Burden  Hours:  12.000. 

Total  Burden  Cost  (capital/startup): 
$480,000. 

Total  Burden  Cost  (operating/ 
maintaining):  0. 

Description:  The  Balanced  Budget  Act 
of  1997,  signed  by  the  President  on 
August  5,  1997,  authorized  the 
Department  of  Labor  to  provide  Welfare- 
to-Work  (WtW)  grants  to  State  and  local 
communities  to  provide  transitional 
employment  assistance  to  move 
Temporary  Assistance  for  Needy 
Families  (TANF)  recipients  with 
significant  employment  barriers  into 
unsubsidized  jobs  providing  long-term 
employment  opportunities.  Under  the 
WtW  grants  program.  25%  of  funds  not 
allocated  by  the  formula  grants  (to  the 
States)  will  be  provided  through 
competitive  grants  to  local  governments, 
PICs,  and  private  entities.  In  order  to 
receive  competitive  grant  funds,  the 


statute  provides  that  the  public  or 

private  entity  must  submit  an 

application  in  conjimction  with  the 

applicable  PIC  or  political  subdivision. 

Tooo  K.  Owen. 

Departmental  Clearance  Officer. 

|FR  Doc.  97-32943  Filed  12-15-97;  8:45  am) 

aaJJNQ  COM  4d10-»-M  V 


NATKMAL  ARCHIVES  AND  RECORDS 
ADMIM8TRAT10N 

Racords  Schadulaa;  AvaMaMltty  and 
Raquaat  for  Cowwnanta 

AOBICY:  National  Archives  and  Records 

Administration.  Office  of  Records 

Services. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 


r:  The  National  Archives  and 
Racords  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  propose  the  destruction 
of  records  not  previously  authorized  few 
disposal,  or  reduce  the  retention  period 
for  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  schedules,  as 
reqvured  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  January 
30, 1998.  Once  the  appraisal  of  the 
records  is  completed.  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
comments. 

AOORCnCS:  Address  requests  for  ringle 
copies  of  schedules  identified  in  this 
notice  to  the  Civilian  Appraisal  Staff 
(NWRC).  National  Archives  and  Records 
Administration.  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Requesters  must  cite  the  control  number 
assigned  to  each  schedule  when 
requesting  a  copy.  The  control  number 
appears  in  the  parentheses  immediately 
after  the  name  of  the  requesting  agency. 
FOR  FURTHER  MFORMATION  CONTACT: 
Michael  L.  Miller.  Director.  Records 
Management  Programs,  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001,  telephone  (301)  713-7110. 
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TARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  acciunufation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
S<nna  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprefamisive  schedules  provide  for 
the  eventual  transfBr  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  othw 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  fisw  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
paimanent  retention. 

DesliucticMi  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  ^>proval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administntive  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directiy  affsctad  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authorify. 
includes  the  control  niunber  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  tbeir 
disposition.  Further  information  about 
the  disposition  process  «vill  be 
furnished  to  each  requester. 

SdwdaleaPewUi^ 

1.  U.S.  Office  of  Government  Ethics 
(Nl-522-98-1).  Questionnaire  files, 
training  plans,  and  internal  training 
program  files  maintained  by  the 
Education  and  Program  Services 
IXvision. 

2.  Administrative  Office  of  the  United 
States  Courts  (Nl-1 16-96-2).  Jury 
Modernization  System. 

3.  Department  of  Agriculture. 
Agricultufal  Research  Service,  (Nl-310- 
97-2).  Routine  administrative  files 
related  to  the  input  of  information  into 
an  automated  system  used  to  keep  track 
of  USDA  research  projects. 

4.  Department  ot  the  Treasury. 
Internal  Revenue  Service  (N 1-58-07-3). 
Records  accumulated  by  the 
Communications  Division  in  the 
National  Office's  field  offices  (RCS  205). 

5.  Department  of  the  Treasury, 
Internal  Revenue  Service  (Nl-058-97- 
6).  Records  accumulated  by  the 
Legislative  Affairs  Division. 


6.  Department  of  the  Treasury. 
Internal  Revenue  Service  (Nl-058-97- 
10).  Records  accumulated  by  the 
Appeals  Division  in  the  National  (^fice  - 
and  field  offices. 

7.  Department  of  the  Tteesuiy, 
Internal  Revenue  Service  (N1-058-M- 
7).  Electronic  records  of  the  Audit 
Information  Management  System 
(AIMS). 

8.  Bureau  of  PubUc  Debt  (Nl-53-96- 
4).  Electronic  records  systems. 

9.  Federal  Retirement  Thrift 
Investment  Boerd  (Nl-474-97-6).  TSP 
forms  filed  by  plan  participants  and/or 
annuitants. 

10.  United  States  Commission  on 
Immigration  Reform  (N1-220-9S-4). 
Comprriiensive  schedule. 

Dated:  Decembsr  9. 1997. 


I. 

Assistant  AnMvist  for  Record  Serrices — 
Washiitpon.  DC. 

(FR  Doc  97-.3277B  Filed  13-15-97;  8:45  am] 


NATIONAL  CREDIT  UMON 
AOMMSnUTION 

rwwica  Of  RNennQa 

Time  and  Date:  10:00  a.m..  Thuisday. 
Dacamber  18. 1997. 

Nace:  Board  Room.  7th  Floor,  Room  7047 
1775  Duka  Siraat.  Alexandria.  VA  22314- 
3428 

Status:  Open. 

htatters  to  be  Qmsidered: 

1.  Request  from  a  Credit  Union  to  Convert 
to  Private  Insurance. 

2.  Request  from  a  Federal  Credit  Union  to 
Convert  to  Community  Charter. 

3.  Request  frtun  a  Federal  Credit  Union  to 
Mei]ge  and  Convert  Insuranoe. 

4.  Request  from  a  Federal  Credit  Union  to 
Convert  from  ■  Federal  Credit  Union  and 
Meige  into  a  Federal  Mutual  Savings  Bank. 

5.  Final  RiUe:  amendment  to  Part  725.19, 
NCUA's  Rules  and  Regulation.  Central 
liquidity  Facility  Collateral  Requirements. 

8.  Community  Development  Revolving 
Loan  Program  for  Credit  Unions:  Notice  of 
Applicaticms  for  Participation. 

7.  Proposed  Operating  Fee  Scale. 

8.  Proposed  National  Fields  of  Membership 
for  Corporate  Credit  Unions. 

AeoBSs:  11:15  a.m. 

Time  and  Date:  11:30  a-iofi..  Thursday, 
December  18, 1997. 

Place:  Board  Room.  7th  Floor,  Room  7047 
1775  Duke  Street.  Alexandria.  VA  22314- 
3428. 

Status;  Closed. 

Matters  to  be  Considered: 

1.  One  (1)  Administrative  Action 
imder  Section  208  of  the  Federal  Credit 
Unfon  Act  Closed  pursuant  to 
exemptions  (8),  (OKAHu)  and  (9KB). 

2.  Four  (4)  Administrative  Actions  under 
Par  704  of  NCUA's  Rules  and  R^ulations. 


Closad  pursuant  to  eaamptions  (8),  (9XAXii) 
and  (9X8). 

3.  Adoption  of  Robert's  Rules  of  Order  in 
tlw  Absence  of  NCUA  Rules  and  Rngiilatiims. 
Closed  pursuant  to  exemptioas  (2)  and  (8). 

4.  Approval  (In  Part)  of  Septambv  17, 
1997.  OiMn  Board  Minutes.  Closed  pursuant 
to  exemptiaas  (2)  and  (8). 

5.  Two  (2)  Persoimel  Actioas.  Cloeed 
pursuant  to  exemptions  (2)  and  (8). 

RM  FURTHER  ■rORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board. 
Telephone  703-518-6304. 


Secretary  of  the  Board. 

[FR  Doc  97-32852  Filed  12-11-97;  5:12  pas] 


NATIONAL  CREDIT  UMON 
AOMMSTRATION 

iwuOT  VI  nwemmstif  neia  cnieT^ency 


Tine  and  Date:  9:09  a.m.,  Thursday, 
December  11, 1997. 

Place:  Board  Room.  Ttb  Fktar.  Roob  7047. 
1775  Duka  Street.  Akxandria.  Virginia 
22314-3428. 

Status:  Ooeed. 

Uatten  Considered: 

1.  ftrsonnel  Actions.  Qosed  Piusuant  to 
cxaaiptions  (2),  (5).  (6)  and  (9)(B). 

L  Matten  Relatir«  to  OPM  Report.  Cfaaed 
pucsuant  to  exemptions  (2)  and  (8). 

The  Board  voted  unanimously  tiist  Agancy 
business  reqtiiisd  that  a  meeting  be  held  widi 
leas  than  the  usual  seven  dajrs  advaooe 
notice,  that  it  be  closed  to  the  public,  and 
that  eariier  announcement  of  this  was  not 
possible. 

The  Board  voted  unanimously  to  dose  the 
meeting  under  the  exemptions  stated  above. 
Deputy  General  Counsel  James  Engri 
certified  that  the  meeting  could  be  cloeed 
under  those  exemptions. 

FOR  RIRTMER  WTOnMATION  OONTACT: 

Becky  Baker,  Secretary  of  the  Board. 

Telephone  (703)  518-6304. 

Becky  Bakar. 

Secretary  of  the  Board. 

(FR  Doc  97-32853  Filed  12-11-97;  5:12  pm) 


NUCLEAR  REGULATORY 


IDecliel  70-7001] 


)  CartMcala  off 


nonce  vh  Atnenonieni  id 
CompHanca  GDP-llor  ftw  U.S. 
cnncnmani  uorpofsiion  paoucan 
Qaaaoua  DMuaion  Plant,  Paducah, 


KY 


The  Director.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  detennination,  the  staff 


65822 


Federal  Register  /  Vol.  62,  No.  241  /  Tuesday.  E)ecember  16,  1997  /  Notices 


concluded  that:  (1)  There  is  no  change 
in  the  types  or  significant  incraaae  in 
the  amounts  of  any  effluents  that  may  be 
released  o^ite:  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact:  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyiad 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effiectiveness  of  the  plant's  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  reouest  is  shown  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security,  and  compliance  with  NRC 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Paducah  Gaseous 
Diffusion  Plant.  The  sUfi  has  prepared 
a  Compliance  Evaluation  Report  which 
provides  details  of  the  staffs  evaluation. 

The  NRC  sUff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  (>etition.  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interaat  may  be  affected  by  the  results  of 
the  decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  the  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  The  interest  of 
the  petitioner,  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  pennitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  8ub|ect 
matter  of  the  Decision.  Any  poieen 
described  in  this  paragraph  (USEC  or 
any  p>erson  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 


10  days  after  filing  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission- 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Registar 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001.  Attention:  Rulemakings 
and  Adfudications  Staff,  or  may  be 
delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.  Washington.  DC,  by 
the  above  date. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gefanan  Building.  2120  L 
Street.  NW.  Washington.  DC.  and  at  the 
Local  Public  Document  Room. 

Date  of  amendment  request:  August 
29,  1907. 

Brief  description  of  amendment:  The 
amendment  proposes  to  revise  the 
Technical  Safety  Requirements  (TSRs) 
for  the  uranium  hexafluoride  release 
detection  systems  located  in  2U>nes  1 
and  4  of  Building  C-360.  The  revision 
is  to  include  operability  and 
surveillance  requirements  for  additional 
valves  that  are  required  to  close  upon 
C-360  Zone  1  or  4  uranium 
hexafluoride  detection. 

Basis  for  Finding  of  No  Significanf* 

1.  The  proposed  amendment  %vill  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
o^ite. 

The  proposed  changes  establish 
limiting  conditions  for  operation  and 
associated  surveillance  requirements  to 
demonstrate  the  operability  of 
containment  isolation  valves.  The 
change  has  no  effect  on  the  generation 
or  disposition  of  effluents.  Therefore, 
the  profKMed  TSR  modifications  will 
not  result  in  a  change  to  the  types  or 
amount  of  effiuents  that  may  be  relaaeed 
oflsite. 

2.  The  proposcKl  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupetional 
radiation  exposure. 

The  proposed  changes  will  not 
significantly  increase  any  exposure  to 


radiation.  Therefore,  the  changes  will 
not  result  in  a  significant  increase  in 
individual  or  cumulative  radiation 
exposure. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  changes  will  not  result 
in  any  construction,  only  procedure 
modification,  therefore,  there  will  be  no 
construction  impacts. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  anal3rzed 
accidents. 

Accidents  of  concern  involve  the 
releese  of  uranium  hexafluoride  in  the 
C-360  laboratory  area  (Zone  Ij  and  the 
basement  transfer  room  (Zone  4).  The 
proposed  TSR  changes  ensure  that  the 
TSRs  adequately  address  the  current 

fiUnt  configuration  by  establishing 
imiting  conditions  for  operation  and 
associated  surveillance  requirements  to 
demonstrate  the  operability  of 
containment  isolation  valves.  These 
changes  will  enhance  the  overall  plant 
safety.  The  changes  will  not  increase  the 
probability  of  occiurence  or 
consequence  of  any  postulated  accident 
currently  identified  in  the  safety 
analysis  report. 

5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident 

The  proposed  TSR  modifications  are 
necessary  to  reflect  the  fact  that 
multiple  valves  on  the  autoclave 
transfer  and  sampling  piping  will  isolate 
upon  detection  of  uranium 
hexafluoride.  The  current  TSR  does  not 
reflect  recent  modifications  requiring 
closure  of  at  least  two  isolation  valves 
on  each  transfer/sampling  pathwray.  The 
proposed  changes  will  not  create  the 
possibility  of  a  different  type  of 
equipment  malfunction  or  a  different 
type  of  accident 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

The  proposed  changes  to  the  TSRs 
ensure  that  the  TSRs  adequately  address 
the  current  plant  configuration  by 
establishing  limiting  conditions  for 
operation  and  associated  surveillance 
requirements  to  demonstrate  the 
operability  of  containment  isolation 
valves  that  are  required  to  close  upon 
detection  of  uranium  hexafluoride. 
These  changes  do  not  decrease  the 
margins  of  safety. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety. 
safegiurds  or  security  programs. 

Implementation  oi  the  proposed 
changes  do  not  change  the  safety. 
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safegiiards,  or  sectuity  programs. 
Therefore,  the  effectiveness  of  the 
safety,  safeguards,  and  security 
programs  is  not  decreased. 

Effective  date:  The  amendment  to 
Certificate  of  Compliance  GDP-1 
becomes  effiective  30  days  after  being 
signed  by  the  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 

Certificate  of  Compliance  No.  GDP-1: 
Amendment  will  revise  TSR  2.1.4.1  and 
2.1.4.2a  to  establish  operability  and 
surveillance  requirements  for  additional 
valves  required  to  close  upon  C-360 
Zone  1  or  4  uranium  hexafluoride 
detection. 

Local  Public  Document  Room 
location:  Paducah  Public  Library,  555 
Washington  Street,  Paducah,  Kentucky 
42003. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  December  1997. 

For  tlM  Nuclear  Ragulatmy  Commission. 

Cari  |.  PaperMlo, 

Dinctor,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

(FR  Doc.  97-32760  Piled  12-1S-97;  8:45  am) 
I  COM  79SS-«1-r 


NUCLEAR  REGULATORY 
COMMISSION 

IDoekal  70-70011 

Notlcoof  AmandmantandDanllof 
AiwawdBfiawt  Appllcaliow  to  Caitincata 
of  Compllanco  GDP-1  for  tho  U.S. 
Enriohmont  Corporation,  Paducah 
Qaaooua  Difriision  Plant.  Paducah. 
Kantucky 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  made  a- 
determination  that  the  following 
amendment  request  is  significant  in 
accordance  wiUi  10  CFR  76.45.  Notice  of 
Receipt  of  Amendment  Request 
appeued  in  the  Federal  Register  on  July 
31, 1997,  allowing  a  3G-day  public   - 
comment  period  on  the  application.    . 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that,  in  part,  it  provides 
reasonable  assurance  of  adequate  safety, 
safeguards,  and  seciuity,  and 
compliance  with  NRC  requirements. 
Therefore,  the  Director.  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
is  prepared  to  issue  an  amendment  to 
the  Certificate  of  Compliance  for  the 
Paducah  Gaseous  Diffusion  Plant, 
approving  portions  of  the  amendment 
application.  Other  portions  of  the 
amendment  applicadon,  as  explained 
herein,  are  proposed  to  be  denied.  The 
staff  has  prepared  a  Compliance 
Evaluation  Report  which  provides 
details  of  the  staffs  evaluation. 


The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  S1.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment 

USEC,  or  any  person  whose  interest 
may  be  affected  and  who  submitted 
written  comments  in  response  to  the 
Fedoral  Register  Notice  on  the 
amendment  application  under  §  76.37, 
may  file  a  petition,  not  exceeding  30 
pages,  requesting  review  of  the 
Director's  Decision.  The  petition  must 
be  filed  with  the  Commission  not  later 
than  IS  days  after  publication  of  this 
Federal  Register  Notice.  A  petition  for 
review  of  the  Director's  Dec^ion  shall 
set  forth  with  particularity  the  interest 
of  the  petitioner  and  how  that  interest 
may  be  affected  by  the  results  of  the 
decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  the  Decision  should  be 
permitted  with  particular  reference  to 
the  following  fectors:  (1)  the  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  receiv^  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  or  may  be 
delivered  to  the  Commission's  Public 
Doctunent  Room,  the  Gelman  Building, 
2120  L  Street.  NW,  Washington.  DC.  by 
the  above  date. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 


Street.  NW.  Washington.  DC,  and  at  the 
Local  Public  Document  Room. 

Date  of  amendment  request:  April  23, 
1997,  revised  July  31. 1997. 

Brief  description  of  amendment:  The 
amendment  is  related  to  the  planned 
modifications  to  upgrade  the  seismic 
capability  of  Buildings  C-331  and  C- 
335  at  the  Paducah  Gaseous  Diffusion 
plant  Specifically,  the  proposed 
amendment  will  move  back  the 
completion  date  for  the  seismic 
modifications  required  by  Compliance 
Plan  Issue  36,  from  December  31, 1997, 
to  June  30. 1999.  Additionally,  the 
amendment  approves  proposed 
resolutions  of  the  following  three  issues: 

(1)  The  increased  stifhiess  of  the 
bnildings  following  completion  of  the 
modifications  may  change  the  predicted 
type  and  number  of  seismically>induced 
equipment  failures  inside  the  buildings; 

(2)  the  process  of  installing  the  new 
structural  steel  will  temporarily  make 
the  building  and  contained  equipment 
more  susceptible  to  seismically-induced 
failures  as  the  existing  structural  frames 
are  altered  and/or  replaced;  and  (3)  the 
process  of  installing  the  new  structural 
steel  may  temporally  increase  the 
probability  of  equipment  feilures  due  to 
load  handling  accidents  during 
construction.  The  amendment  will  also 
partially  deny  the  USEC  request  USEC 
will  be  required  to  begin  the  planned 
18-month  construction  effort  when  the 
amendment  is  effective,  instead  of 
delaying  until  after  the  NRC  completes 
review  of  an  updated  seismic  risk 
analysis,  USEC's  updated  safety  analysis 
report,  and  USEC's  final  design  for  the 
plaiuied  seismic  modifications.  The 
proposed  amendment  will  also  approve 
two  editorial  changes  to  the  Justification 
for  Continued  Operation  (JCO)  in 
Compliance  Plan  Issue  36;  one  other 
proposed  change  to  the  JCO  will  be 
denied. 

Effective  date:  The  amendment  to 
Certificate  of  Compliance  GDP-1    y 
becomes  effective  inunediately  upon 
being  signed  by  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 

Certificate  of  Compliance  No.  GDP-1: 
The  amendment  will  revise  Compliance 
Plan  Issue  36  on  the  seismic 
modifications  and  will  allow  the 
planned  modifications  to  proceed. 

Local  Public  Document  Boom 
location:  Paducah  Public  Library,  555 
Washington  Street,  Paducah,  Koitucky 
42003. 

Dated  at  Rockville.  Maryland,  tliis  8th  day 
of  December  1997. 
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For  the  Nuclear  Regulatory  Commisaion. 
Carl  J.  Paperiello, 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

IFR  Doc.  97-32761  Filed  12-1&-07:  8:45  am) 
MjjNQoooK  Taaa-01-p 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards 

Meeting  of  ttie  ACRS  Subcommittee  on 
Plant  License  Renewal;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Plant 
License  Renewal  will  hold  a  meeting  on 
January  23.  1998,  in  Room  T-2B3. 
11545  Rocliville  Pike.  Roclcville. 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Friday.  January  23.  1996 — 6:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  review  the 
NRC  staff  activities  ragsrding  the  license 
renewal  implementation  issues  and 
proposed  industry  guidelines.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants!,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meedng,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  niay  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 


Chainnan's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer.  Dr.  Medhat  El- 
Zeftawy  (telephone  301/415-6889) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meetibg  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc.. 
that  may  have  occurred. 

Dated:  December  10, 1997. 
Gail  H.  Marcus. 

Acting  Deputy  Executive  Director. 
IFR  Doc  97-32750  Filed  12-15-97;  8:45  ami 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittsa  Maating  on 
Human  Factors;  Notice  of  Meeting 

The  ACR3  Subcommittee  on  Human 
Factors  will  hold  a  meeting  on  January 
20,  1998,  Room  T-2B3.  11545  Rockville 
Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  January  20.  1996 — 6:30  a. m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  review  the 
latest  version  of  the  Human 
Performance  and  Reliability 
Implementation  Plan,  status  of  a 
technique  for  human  error  analysis 
(ATHEANA)  pilot  program,  integration 
of  human  factors  considerations  into  the 
inspection  process,  results  of  studies 
that  used  the  Human  Performance 
Events  Database,  and  associated 
activities.  The  purpose  of  this  meeting 
is  to  gather  information,  analyze 
relevant  issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  fiill 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  die 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 


During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  mth 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,, and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Noel  F.  Dudley 
(telephone  301/415-6888)  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc.. 
that  may  have  occurred. 

Dated:  December  10, 1997. 
Gail  H.  Marcus. 

Acting  Deputy  Executive  Director. 
[FR  Doc.  97-32759  Filed  12-15-97;  8:45  am] 
•NXMQ  OOOC  TWO  S1-P 


NUCLEAR  REOULATOIIY 
COMMISSION 

Sunshina  Act  Maating 

AOENCY  HOUNNO  THE  MEETMQ:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  December  15,  22,  29, 

and  January  5, 1997. 

PIACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTEfIS  TO  BE  CONSIDERED: 
Week  of  December  1 5 

Wednesday,  December  1 7    . 

2:00  p.m. 
Briefing  on  IntegraUon  and  Evaluation 
of  Results  from  Recent  Lessons- 
Learned  Reviews  (including  50.59 
Process  Improvements)  (Public 
Meeting)  (Contact:  Eileen  McKenna. 
301-415-2189) 

3:30  p.m. 
Affirmation  Session  (Public  Meeting) 
(if  needed) 

Thursday,  December  16 

10:00  a.m. 
Meeting  with  Advisory  Committee  on 
Nuclear  Waste  (ACNW)  (Public 
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Meeting)  (Contact:  John  Larkins, 
301-415-7360) 

Week  of  December  22— Tentative 

There  are  no  meetings  the  vireek  of 
December  22. 

Week  of  December  2»— TentatiTe    ' 

There  are  no  meetings  the  week  of 
December  29. 

Wedc  of  Jaonaiy  S— Tentathre 

There  are  no  meetings  the  week  of 
January  5. 

'The  Scfaedula  for  Commission  Meeting*  is 
Subiact  to  Chai^  on  Short  Notice.  To  Verify 
the  Sutus  of  Maetii^  Call  (Raauding)— 
(301)  415-1292.  Contact  ParM>n  far  Moi* 
Information:  Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 

http://www.nic.gov/SECY/sn^ 
sdMduleJitm 


This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch,  Washington,  D.C  20555  (301- 
415-1681). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  tliis  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmhOnrc.gov  or 
dkwAnrc.gov. 
•        •        •        •        » 

Dated:  Decsmlwr  12, 1997. 
WilUaoi  M.  HilL  Jr., 
Secretary  Tracking  Officer,  Office  of  the 
Secretary. 

(FR  Doc.  97-32953  FUed  12-12-97;  1:53  pml 
■UJNaOOOC  TSM-OI-M 


NUCLEAR  REGULATORY 

[NUREO-ieoq 

Standard  Ravlaw  Plan  for 
Tranaportalion  Packages  for 
Radioactlva  Malarial;  Notica  of 
Isauanca  and  Availability 

The  United  States  Nuclear  Regulatory 
Commission  has  issued  a  draft  report 
NUREG-1609  entiUed  "Standard 
Review  Plan  for  Transportation 
Packages  for  Radioactive  Material"  for 
review  and  comment. 

The  Standard  Review  Plan  for 
Transportation  Packages  for  Radioactive 
Material  provides  guidance  for  the 
review  and  approval  of  applications  for 
packages  used  to  transport  radioactive 


material  (other  than  irradiated  nuclear 
fuel)  under  Tide  10  of  Code  of  Federal 
Regulations.  Chapter  1,  part  71  (10  CFR 
part  71).  The  document  is  intended  for 
use  by  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  staff.  Its  objectives 
are  to  (1)  summarize  10  CFR  Part  71 
requireiients  for  package  approval,  (2) 
describe  the  procedures  by  which  die 
NRC  staff  determines  that  these 
requirements  have  been  satisfied,  and 
(3)  document  the  practices  developed  by 
the  staff  in  previous  reviews  of  package 
applications. 

Draft  NUREG-1609  is  available  for 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room.  2120  L 
Street  NW  (Lower  Level).  Washhigton, 
D.C  20555-0001.  A  free  copy  of  draft 
NUREG-1609  may  be  requested  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission,  Printing  and  &aphics 
Branch.  Washington,  DC  20555-0001. 

Comments  on  tdl  aspects  of  this  draft 
document  are  solicited  and  will  be 
considered  and  may  be  incorporated  in 
the  Standard  Review  Plan,  as 
appropriate.  Appendix  B  to  draft 
NUREG-1609  contains  a  data  form  that 
will  be  used  to  aid  the  NRC  staff  in 
transcribing  the  comments.  A 
photocopy  of  the  form  in  Appendix  B  or 
a  similar  form  containing  the  same 
information  should  be  used.  Comments 
on  draft  NUREG-1609  should  be 
submitted  by  March  31, 1998.  The 
Standard  Review  Plan  is  scheduled  for 
publication  as  an  NRC  NUREG 
document  in  1998. 

A  separate  Standard  Review  Plan  for 
Transportation  Packages  for  Spent 
Nuclear  Fuel  (NUREG-1617)  is  in 
preparation.  Draft  NUREG-1617  is 
scheduled  to  be  published  for  comment 
in  the  spring  of  1998. 

Mail  comments  to:  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Mail  Stop  T-6 
D59.  U.S.  Nuclear  RegiUatory 
Commission,  Washington,  DC  20555- 
0001.  Comments  may  be  hand-delivered 
to  11545  Rockville  Pike,  Rockville, 
Maryland  between  7:30  am  and  4:15  pm 
on  Federal  workdajrs. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://www.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information ' 
about  the  interactive  ndemaking 
website,  contact  Ms.  Carol  Gallagher, 
(301)  415-5905;  e-mail  CAG9nic.gov. 

Dated  at  RodcviUe,  Maiyiand,  this  10  day 
of  December,  1997. 


For  tbe  Nudear  Regulatory  Conunissioa. 
C—  R.  Chappeil, 

SectKMi  Chjsf,  Axicc^  Certi^fcatMn  Section. 
Spent  Fuel  Pn^ect  C^fkx.  Office  of  Nudear 
Material  Safety  and  Safeguards. 
(FR  Doc.  97-32762  Filed  12-15-«7;  8:45  an) 


SECURITIES  AND  EXCHANQE 


(hneelment  Company  Act 
22995;  SIS-IOSTq 


Na 


Emaiald  Fimda,  SI  aL;  MDOMaf 


December  10. 1997. 

AOBICY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the' 

"Act")  bam  section  15(a)  of  the  Act 

SUMMARY  OF  APPUCAnON:  The  requested 
order  would  permit  the  implementation, 
without  shareholder  ^>proval.  of  new 
investment  advisory  and  sub-advisory 
agreements  ("New  Advisory 
Agreements")  for  a  period  of  up  to  120 
days  following  consummation  of  the 
merger  between  Bamett  Banks,  Inc. 
("Bamett  Banks")  and  NationsBank 
Corporation  ("NationsBank")  or  a 
subsidiary  of  NationsBank  (but  in  no 
event  later  than  May  30, 1998)  (the 
"Interim  Period").  The  order  also  would 
permit  Bamett  Capital  Advisors,  Inc. 
("Adviser").  Rodney  Square 
Management  Corporation  ("Rodney 
Square"),  and  Brandes  Investment 
Partners.  L.P.  ("Brandes")  (Brandes  and* 
Rodney  Square,  the  "Sub-Advisers*')  to 
receive  all  fees  earned  under  the  New 
Advisory  Agreements  following 
shareholder  approval. 

Applicants:  Emerald  Fimds  (the 
'Trust"),  die  Adviser,  and  the  Sub- 
Advisera. 

FNJNQ  DATE:  The  application  was  filed 
0X1  November  24, 1997  and  amended  on 
December  9, 1997.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
included  in  this  notice. 

Hearing  or  Notification  ofHearii^:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  «vith  a 
copy  of  the.request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
December  30, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or. 
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for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  vyriter's  interest,  the  reason  for  the 
raqueat,  and  the  issues  contaated. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  N.W..  Washington,  D.C.  20549. 
Trust.  3435  Stelzer  Road,  Columbus. 
Ohio  43219:  Adviser.  9000  Southaide 
Boulevard,  Building  100,  Jacksonville. 
Florida  32256;  Rodney  Square,  Rodney 
Square  North,  Wilmington,  Delaware 
19890;  Brandes.  12750  High  Bluff  Drive. 
San  Diego.  California  92130. 
FOR  RiRTMER  MFOfMATKM  CONTACT: 
David  W.  Grim,  Staff  Attorney,  at  (202) 
942-0571.  or  Nadya  B.  Roytblatt. 
Assistant  Director,  at  (202)  942-0564 
(Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

•U^flBfKNTARY  MTONMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Refierence  Branch,  450  Fifth 
Street,  N.W..  Washington.  D.C.  20549 
(tel.  202-942-6090). 

AppUcanta'  Repreaantatjoiia 

1.  The  Trust  is  a  Massachusetts 
business  trust  registered  under  the  Act 
as  an  open-end  management  investment 
company.  The  Trust  is  organized  as  a 
series  investment  company  and 
currently  offers  fourteen  investment 
portfolios  (each,  a  "Fund").  The  Adviser 
serves  as  investment  adviser  to  each 
Fund.  The  Adviser  is  a  wholly-owned 
subsidiary  of  Bamett  Banks,  N.A., 
which  is  the  largest  banking  subsidiary 
of  Bamett  Banks,  a  registered  bank 
holding  company,  and  is  registered  as 
an  investment  adviser  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act")  Rodney  Square,  a 
wholly-owned  subsidiuy  of  Wilmington 
Trust  Company  and  a  registered 
investment  adviser  under  the  Advisers 
Act,  acts  as  a  sub-adviser  to  one  Fund 
of  the  Trust,  the  Tax-Exempt  Fund. 
Similarly.  Brandes.  a  registered 
investment  adviser  under  the  Advisers 
Act,  acts  as  sub-adviser  to  one  Fund  of 
the  Tr\ut,  the  International  Equity  Fund. 
Brandes  Investment  Partners.  Inc.  owms 
•  controlling  interest  in  Brandes  and 
serves  as  its  general  partner,  and  Charles 
Brandes  is  the  controlling  shareholder 
of  Brandes  Investment  Partners,  Inc. 

2.  On  August  29. 1997.  Bamett  Banks 
announced  that  it  had  reached  a 
definitive  agreement  with  NationsBank 
to  merge  Bunett  Banks  into 
NationsBank  or  a  subsidiary  of 
Na^onsBank  (the  "Merger").  As  a  rsstdt 


of  the  Merger,  the  Adviser  will  become 
a  direct  or  indirect  wholly-owned 
subsidiary  of  NationsBank  or  a 
subsidiary  of  NationsBank.  The 
consummation  of  the  Merger  is  subject 
to  certain  conditions,  including  the 
receipt  of  certain  regulatory  approvals. 
Bamett  Banks  and  NationsBank 
currently  expect  that  the  Merger  will  be 
consummated  during  the  first  quarter  of 
1998. 

3.  Applicants  believe  that  the  Merger 
may  result  in  the  assignment  of  the 
existing  advisory  agreements  between 
the  Funds  and  the  Adviser  and  the 
tnr^«Hng  sub-advisory  agreements 
between  the  Adviser  and  the  Sub- 
Advisers  (the  "Existing  Advisory 
Agreements").  Applicants  request  an 
exemption  to  permit  (i)  the 
implementation,  during  the  Interim 
Period,  prior  to  obtaining  shareholder 
approval,  of  the  New  Advisory 
Aj^eements.  and  (ii)  the  Adviser  to 
receive  from  each  Fund  (and  the  Sub- 
Advisers  to  receive  from  the  Adviser)  all 
fises  eemed  under  the  New  Advisory 
Agreement  if,  and  to  the  extent,  the  New 
Advisory  Agreement  is  approved  by  the 
shareholders  of  the  Fund.  Applicants 
state  that  the  New  Advisory  Agreements 
will  have  the  same  terms  and  conditions 
as  the  Existing  Advisory  Agreements, 
except  for  the  dates  of  commencement 
and  termination  and  the  inclusion  of 
escrow  arrangements. 

4.  A  meeting  of  the  Trust's  board  of 
trustees  (the  "Board")  was  held  on 
November  13-14.  1997  at  which  the 
Merger  and  its  implicadons  for  the  Trust 
were  riisniseod  A  0ka)ority  of  the 
memban  of  the  Board,  including  a 
majority  of  the  Board  members  who  are 
not  "interested  persons"  of  the  Trust,  as 
that  term  is  defined  in  section  2(aMl9) 
of  the  Act  (the  "Independent  Trustees"), 
participated  in  the  meeting  and 
concluded  unanimously  that  it  was  in 
the  best  interests  of  the  Trust  and  its 
shareholders  to  file  the  application  as  a 
necessary  step  in  implementing  the  New 
Advisory  Agreements  during  the  Interim 
Period  in  a  manner  that  would 
minimize  the  disruption  in  advisory 
services  to  the  particular  Funds 
involved.  The  Board  met  again  on 
December  8,  1997  and  approved  the 
New  Advisory  Agreements  in  the 
manner  prescribed  in  section  15(c)  of 
the  Act  At  the  December  8. 1997     ' ' 
meeting,  the  Board  also  voted  to 
recommend  that  shareholders  of  the 
Funds  approve  the  New  Advisory 
Agreements  during  the  Interim  F^od. 

5.  Fees  earned  under  the  New 
Advisory  Agreements  during  the  Interim 
Period  will  be  maintained  in  an  interest- 
bearing  escrow  account  with  a  financial 
institution  that  is  unaffiliated  with  the 


Adviser  and  Sub- Advisers.  The  escrow 
agent  will  release  the  amounts  held  in 
tbiB  eacrow  account  (including  any 
inteiast  earned):  (i)  To  the  Adviser  only 
upon  approval  of  the  New  Advisory 
Agreement  by  the  shareholders  of  the 
related  Fund;  or  (ii)  to  the  relevant 
Fund,  in  the  absence  of  approval  by 
such  shareholders.  Before  amounts  are 
released  from  the  escrow  account,  the 
Board  will  be  notified. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  is  unlawful  for 
any  person  to  serve  as  an  investment 
adviser  to  a  registered  investment 
company,  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  a  majority  of  the  outstanding 
voting  seciirities  of  the  investment 
company.  Section  15(a)  further  requires 
the  written  contract  to  provide  for  its 
automatic  termination  in  the  event  of  its 
"assignment."  Section  2(aH4)  of  the  Act 
defines  "assignment"  to  include  any 
direct  or  indirect  transfer  of  a  contract 
by  the  assignor,  or  of  a  controlling  block 
of  the  assignor's  outstanding  voting 
securities  by  a  security  holder  of  the 
assignor. 

2.  Applicants  state  that,  as  a  result  of 
the  Merger,  the  Adviser  will  become  a 
direct  or  indirect  wholly-owned 
subsidiary  of  NationsBank  or  a 
subsidiary  of  NationsBank.  Applicants 
believe,  therefore,  that  the  Merger  may 
result  in  the  "assignment"  of  the 
Existing  Advisory  Agreements,  thus 
terminating  these  Agreements  pursuant 
to  their  terms. 

3.  Rule  15»-4  provides,  in  pertinent 
part,  that  if  an  investment  advisory 
contract  with  a  registered  investment 
company  is  terminated  by  an 
assignment,  the  adviser  may  continue  to 
serve  for  120  days  under  a  written 
contract  that  has  not  been  approved  by 
the  company's  shareholders,  provided 
that:  (i)  the  new  contract  is  approved  by 
that  company's  board  of  directors 
(including  a  majority  of  the  non- 
interested  directors);  (ii)  the 
compensation  to  be  paid  under  the  new 
contract  does  not  exceed  the 
compensation  that  would  have  been 
paid  under  the  contract  most  recently 
approved  by  the  company's 
shareholders:  and  (iii)  neither  the 
adviser  nor  any  controlling  person  of 
the  adviser  "directly  or  indirectly 
receives  money  or  other  benefit"  in 
connection  with  the  assignment 
Applicants  state  that  they  may  not  be 
entitled  to  rely  on  rule  15a— 4  because  of 
the  benefits  Bamett  Banks,  the  indirect 
holding  company  of  the  Adviser,  will 
receive  from  the  Merger. 
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4.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act.  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act  Applicants  believe  that  the 
requested  relief  meets  this  standard. 

5.  Applicants  note  that  the  timing  of 
the  Merger  is  influenced  by  a  nimiber  of 
factors  relating  principally  to  the 
merging  companies'  commercial 
banking  and  other  similar  business 
concerns,  as  well  as  pending  regulatory 
approvals  and  satisfaction  of  other 
closing  conditions.  Applicants  state  that 
these  circumstances  make  it  difficult, 
from  a  timing  perspective,  to  secure 
prior  approval  of  the  New  Advisory 
Agreements  by  the  Funds'  shareholders. 
Applicants  state  that,  in  addition, 
because  it  is  likely  that  one  or  more  of 
the  Funds  will  be  merged  into 
corresponding  funds  of  the  Nations- 
Funds  fiunily  of  funds  in  1998.  the 
granting  of  the  requested  order  will 
allow  the  Funds  to  undertake  a  single 
proxy  solicitation  fcv  obtaining 
shareholder  approval  of  the  plan  of 
reorganization  and  the  New  Advisory 
Agreements,  rather  than  conducting 
more  than  one  proxy  solicitation  within 
a  relatively  thmt  time  frame,  and  should 
thus  serve  to  reduce  costs  and  minimize 
any  potential  shareholder  confusion. 

6.  Applicants  submit  that  they  will 
take  all  appropriate  actions  to  prevent 
any  diminution  in  the  scope  of  quality 
of  services  provided  to  the  Ftmds  during 
the  Interim  Period.  Applicants  state  that 
the  Existing  Advisory  Agreements  were 
approved  by  the  Board  and  the 
shardu)ldeis  of  the  Funds.  Applicants 
represent  that  the  New  Advisory 
Agreements  will  have  the  same  terms 
and  conditions  as  the  Existing  Advisory 
Agreements,  except  for  the  dates  of 
conunencement  and  termination  and  the 
inclusion  of  escrow  arrangements. 
Accordingly,  applicants  assert  that  each 
Fund  wrill  receive,  during  the  Interim 
Period,  substantially  identical 
investment  advisory  services,  provided 
in  the  same  manner,  as  it  received  prior 
to  the  Merger.  Applicants  state  that,  in 
the  event  there  is  any  material  change 
in  the  Adviser's  personnel  providing 
advisory  services  under  the  New 
Advisory  Agreements  during  the  Interim 
Period,  the  Adviser  will  apprise  and 
consult  the  Board  to  ensure  that  the 
Board,  including  a  majority  of  the 
Indepenednet  Trustees,  are  satisfied  that 
the  services  provided  by  the  Adviser 
will  not  be  diminished  in  scope  or 
quality. 


7.  Applicants  contend  that  to  deprive 
the  Adviser  and  Sub-Advisers  of  their 
customary  fees  during  the  Interim 
Period  for  no  reason,  other  than  the  feet 
that  the  Merger  may  be  deemed  to  result 
in  an  assignment  of  the  Existing 
Advisory  Agreements,  would  \x  an 
unduly  harsh  and  uiueasonable  penalty 
to  impose  upon  an  investment  adviser 
in  the  circumstances  of  the  application. 
Applicants  submit  that,  in  good  Caith 
and  consistent  with  the  Act  and  the 
spirit  of  rule  15a^.  they  seek  to  promote 
the  interests  of  the  Funds  and  their 
shareholders  by  undertaking  the  fee  and 
other  arrangements  described  in  the 
application.  Applicants  emphasize  that 
the  fees  payable  to  the  Adviser  and  Sub- 
Advisers  under  the  New  Advisory 
Agreements  have  been  approved  by  the 
Board,  including  a  majority  of  the 
Independent  Trustees,  and  that  these 
fises  wrill  not  be  releesed  by  the  escrow 
agent  without  the  approval  of  the 
respective  Fund's  shareholders. 

Applicants'  Conditlone 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  the  application  that* 

1.  Each  New  Advisory  Agreement  wrill 
have  the  same  terms  and  conditions  as 
the  respective  Existing  Advisory 
Agreement,  except  for  the  effective  and 
termination  dates  and  the  inclusion  of 
escrow  arrangements. 

2.  Fees  earned  by  the  Adviser  and 
paid  by  a  Fund  during  the  Interim 
Period  in  accordance  with  a  New 
Advisory  Agreement  will  be  maintained 
in  an  interest-bearing  escrow  account, 
and  amounts  in  such  account  (including 
interest  earned  on  such  amotmts)  wrill 
be  paid  to  the  Adviser  only  upon 
approval  of  the  New  Advisory 
Af^ment  by  the  shareholders  of  the 
related  Fund  or.  in  the  abaence  of 
approval  by  sudi  shareholders,  to  the 
Fund. 

3.  The  Trust  will  hold  meetings  of 
shareholders  to  vote  on  approval  of  the 
New  Advisory  Agreements  on  or  before 
the  120th  day  folTowring  the  termination 
of  the  Existing  Advisory  Agreements 
(but  in  no  event  later  than  May  30. 
1998). 

4.  The  Adviser  wrill  pay  the  costs  of 
preparing  and  filing  the  application. 
The  Adviser  will  pay  the  costs  relating 
to  the  solicitation  of  approval  of  Fund 
shareholders,  to  the  extent  such  costs 
relate  to  shareholdm  approval  of  the 
New  Advisory  Agreements  necessitated 
by  the  M«aer. 

5.  The  Adviser  wrill  take  all 
Appropriate  actions  to  ensure  that  the 
scope  and  quality  of  advisory  and  other 
services  provided  to  the  Funds  under 
the  New  Advisory  Agreements  will  be  at 


least  equivalent,  in  the  judgment  of  the 
Board,  including  a  majority  of  the 
Independent  Trustees,  to  the  scope  and 
quality  of  services  provided  under  the 
Existing  Advisory  Agreements.  In  the 
event  of  any  material  change  in 
personnel  providing  services  pursuant 
to  the  New  Advisory  Agreements,  the 
Adviser  wrill  apprise  and  consult  the 
Board  to  assure  that  the  Board  and  a 
majority  of  the  Independent  Trustees  are 
satisfied  that  the  services  provided  by 
the  Adviser  wrill  not  be  diminished  in 
scope  or  quality. 

For  the  Conmiission.  by  tlw  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Maisarrt  H.  McFariaad. 
Deputy  Secretary. 
(FR  Ooc  97-32754  Filed  12-15-47;  S;45  am) 


SECURITIES  AND  EXCHANGE 


letweetRieiit  Cotnpeiiy  Act 
229S3;  812-10670] 


FInsncial  hwtitiftions  8«riM  TriMl,  SI 
d.;  Notice  of  AppHcstion 

Decsmber  10. 1997. 

AQSICY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notioe  of  application  for  order 

under  section  1 1  (a)  of  the  Investment 

Compeny  Act  irf  1940  (the  "Act"). 

SUMMARY  OF  AfiPUCATION:  Applicanto 
request  an  order  permitting  certain 
ofbrs  of  exchange  of  shares  (the 
"Exchange  Program")  betwreen  Sunmdt 
Cash  Reserves  Fund  Pcntfolio  ("MMP'). 
a  money  market  fund  sponsored  by 
Merrill  Lynch,  Pierce,  Fenner  It  Smith 
Incorporated  ("Merrill  Lynch")  and 
certain  non-money  market  funds  in 
other  groups  of  investment  companies 
(the  'Tarticipating  Funds")  on  a  basis 
other  than  their  respective  net  asset 
values  per  share. 

APnXANTS:  Financial  Institutions  Series 
Trust;  Fund  Asset  Management  LP. 
("FAM");  Merrill  Lynch  Asset 
Mani«ement.  L.P.  ("MLAM");  Merrill 
Lynch  Funds  Distributor,  Inc. 
("MLFD");  and  Merrill  Lynch. 
FHJNQ  DATES:  The  application  wras  filed 
on  May  IS.  1997.  Counsel  for  applicants 
has  agreed  to  file  an  amendment  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  incorporated 
herein. 

HEAMNG  on  NOTnCATWN  OF  HEAMN8:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  heering. 
Interested  persons  may  request  a 
hearing  by  wrriting  to  the  SEC's 
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SecraUry  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  state  the 
nature  of  the-whter's  interest,  the  reason 
for  the  request  and  the  issues  contested. 
All  requests  must  be  received  by  the 
SEC  by  5:30  p.m.  on  January  2.  1096. 
and  should  bis  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  corticate  of 
service.  Persons  who  wish  to  be  notified 
of  the  date  of  a  hearing  may  request 
notification  by  Mrriting  to  the  SEC't 
Secretary. 

AOONCSSCS:  Secretary.  SEC.  450  Filth 
Street  N.W..  Washington.  DJC  20549. 
Applicants,  c/o  Merrill  L)mch  Asset 
Management.  L.P.  Attn:  Robert  Harris, 
Esq..  800  Scudders  Mill  Road, 
Plainsboro,  New  Jersey  08536. 
TOR  FUMTHCR  ■TOWMATIOW  COMTACT:  H.R. 
Hallock,  Jr..  Senior  Counsel,  at  (202) 
942-0568  (Division  of  Investment 
Management,  Office  of  Disclosure  and 
Review),  or  Mercer  E.  BuUard.  Special 
Counsel,  at  (202)  942-0659  (Division  of 
Investment  Management,  Office  of  Chief 
Counsel). 

•UPflOMNTAIIV  WFOnHATTOW;  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  by  writing  the 
SEC's  Public  Reference  Brainch  at  450 
Fifth  Street,  N.W.,  Washington,  D.C..  or 
by  telephone  at  (202)  942-8090. 


Applicants'  Repreaentatic 

1.  MMF.  a  money  marliet  hmd.  is  «. 
series  of  Financial  Institutions  Series 
Trust,  an  open-end  management 
invwtBMHt^ompany  registered  under 
the  Act  FAM  and  MLAM  are  wholly- 
owned  by  Merrill  Lynch  &  Co. 
("MLlkCo.")  and  are  registered  as 
Investment  advisers  under  the 
Investment  Advisers  Act  of  1940.  FAM 
serves  as  MMF's  investment  adviser.' 
MLFD.  a  broker-dealer  registered  under 
the  Securities  Exchange  Act  of  1934  (the 
"1934  Act")  and  a  member  of  the 
National  Association  of  Seciirities 
Dealers,  hic.  (the  "NASD"),  serves  as 
MMF's  distributor.  Merrill  Lynch,  a 
wholly-owned  subsidiary  of  ML&Co..  b 
a  broker-dealer  registered  under  the 
1934  Act  and  a  member  of  the  NASD. 

2.  The  Participating  Funds  will  be 
non-money  market  open-end 
manegement  investment  companies 
registered  under  the  Act  (a)  that  are  or 
will  be  sold  to  customers  of  Merrill 


Lynch  under  agreements  whereby 
Merrill  Lynch  serves  as  a  selected  dealer 
or  agent:  (b)  whose  investment  adviser 
is  oUier  than  FAM  or  MLAM;  (c)  whose 
principal'  underwriter  is  other  than 
MLFD:  aiul  (d)  that  have  agreed  to 
participate  in  the  Exchange  Program. 
Shares  of  Participating  Funds  may  be 
sold  with  a  front-end  sales  load 
("FESL"),  subfect  to  a  contingent 
deferred  sales  charge  ("CDSC")  or 
subject  to  alternative  sales  charge 
arrangements  (e.g.,  a  level  load).  Each  of 
the  principal  underwriters  of  the 
Participating  Funds  will  be  registered  as 
a  broker-de^er  under  the  1934  Act  and 
a  member  of  the  NASD. 

3.  Customers  of  Merrill  Lynch  who 
have  acquired  shares  of  Participating 
Funds  typically  have  such  shares  held 
in  nominee  name  on  the  books  of 
Merrill  Lynch.  Merrill  Lynch  provides 
consolidated  account  statements  and 
year-end  tax  reports  for  its  customers 
reflecting  all  positions  held  on  the 
books  of  Merrill  Lynch,  including  shares 
of  Participating  Funds.  Merrill  Lynch 
does  not  typically  act  as  a  selected 
dealer  for  money  market  hinds  other 
than  those  in  the  Merrill  Lynch  "group 
of  investment  companies"  (including 
MMF),  as  that  term  is  defined  in  rule 
lla-3.^  Accordingly.  Merrill  Lynch 
does  not  typically  hold  on  its  books 
shares  of  money  market  funds  that 
currently  have  exchange  privileges  with 
the  Participating  Funds. 

4.  The  I^rticipating  Funds  generally 
offer  excliange  privileges  that  permit  an 
Investor  to  exchange  uiares  of  one 
Participating  Fund  for  shares  of  another 
Participating  Fund  in  the  same  group  of 
investment  companies  without  paying  a 
CDSC  on  the  redemption  of  the  shares 
exchanged  or  a  FESL  on  the  shares 
purchased,  depending  on  the  sake  loads 
charged  by  each  Fund.  Currently,  a 
Merrill  Lynch  customer  who  is  a 
shareholder  of  a  Participating  Fimd  may 
exchange  into  a  money  market  hmd 
with  which  the  Participating  Fund  has 
an  excliange  privilege.  In  that  event, 
because  the  customer's  interest  in  that 
money  market  fund  will  not  be  carried 
on  Merrill  Lynth's  books.  Merrill  Lynch 
is  unable  to  provide  a  consolidated 
report  of  the  customer's  entire  position. 
Alternatively,  the  customer  could 
acquire  a  money  market  fund  in  the 
Merrill  Lynch  group  of  investment 
companies,  the  shares  of  which  can  be 
recorded  on  the  books  of  Merrill  Lynch. 


'  In  tlM  fcrtura.  MMF  may  h»  a  hwi«r  hind  to 
anothar  MMy  iMflwl  toial  tai  nUance  oo  MCtkn 
I2(dNlXE)  of  tha  Act.  In  wiUch  cam  the  only 
invaaUnont  Mcuhtia*  it  would  hold  would  ba 
•hana  of  the  maaler  fund.  In  thai  evant.  aithar  FAM 
or  MI.AM  will  lerva  a*  Iba  invaatmaot  adviaer  of 
tha  fund  in  which  MMF  invaats. 


*  Rula  11«-3  daflnaa  "group  of  lii« 
companiaa"  to  ina«n  two  or  mora  i 
invaatflMOl  OMasanie*  that  bold  thaHMalVM  out  a« 
baii^  ralalad  HM  that  have  a  conunoo  adviaar  or 
prlndpcl  undarwritar  (or  adviaart  and  lutdarwritar* 
that  are  anUiated  pwwa  of  <MMMMthar  within  (ba 
maaninfi  of  (action  2(aK3)  of  tlw  Ad). 


In  that  case,  however,  the  customer  . 
would  have  to  redeem  shares  of  the' 
Participating  Fund  and  pay  any 
applicable  CDSC  or.  if  Participating 
Fimd  shares  subject  to  an  FESL  are 
redeemed,  the  customer  may  have  to 
pay  the  FESL  upon  any  subsequent 
repurchase  of  those  shares. 

5.  The  Exchange  Program  would 
enable  Merrill  Lynch  customers  who 
hold  Participating  Fund  shares  to 
maintain  all  of  their  holdings  at  Merrill 
Lynch,  while  also  being  able  to  avail 
themselves  of  the  exchange  privileges 
offered  by  the  Participating  Fund  in 
which  they  have  invested.  These 
shareholders  would  be  able  to  make 
exchanges  into  MMF,  or  exchanges  back 
into  shajes  of  the  same  Participating 
Fund  involved  in  the  original  exchange, 
without  incurring  a  sales  load.  These 
shareholders  also  would  be  able  to 
exchange  their  MMF  shares  at  a  reduced 
or  no  sales  load  into  shares  of  certain 
other  Participating  Funds  in  the  same 
group  of  investment  companies  as  the 
Participating  Fund  involved  in  the 
original  exchange. 

6.  Any  exchange  under  the  Exchange 
Program  v^U  be  made  in  accordance 
with  the  exchange  privileges  offered  by 
the  Participating  Fund  group  in  which 
the  Merrill  Lynch  customer  has 
invested.  Thus,  shareholders  of  a 
Participating  Fund  who  exchange  their 
shares  for  shares  of  MMF  may  not 
exchange  the  MMF  shares  for  shares  of 
another  fund  that  is  not  in  the  same 
group  of  investment  companies  as  the 
Participating  Fiuid.  The  Exchange 
Program  also  will  not  enable 
Participating  Fund  shareholders  to 
excliange  their  shares  directly  for  shares 
of  another  Participating  Fund  except  in 
accordance  with  the  exchange  privileges 
offierediiy  the  particular  Participating 
Fund  group. 

7.  All  shares  involved  in  the  Exchange 
Program  will  be  held  in  Merrill  Lynch's 
omnibus  account  on  each  Fund's 
books.'  Merrill  Lynch,  as  selected  dealer 
for  both  MMF  and  the  Participating 
Fund  involved  in  the  exchange,  will 
pnxess  the  sale  and  related  piirchase  of 
shares  at  the  price  calculated  in 
accordance  with  each  Fund's 
prospectus.  Merill  Lynch  will  accept 
and  record  the  f>ayment  of  sales  loads, 
administrative  fees  and  redemption  fees. 
In  particular,  upon  receipt  of  a  share 
exchange  request,  Merrill  Lynch  will 
process  the  share  exchange  on  its 
mutual  fund  shareholder  software 
system  in  accordance  with  the 
directions  of  the  prospectuses  for  MMF 
and  for  the  Participating  Fund  involved 


>  Share*  held  in  certificated  form  will  not  be 
atigibia  for  the  Exchange  Program. 
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in  the  exchange.  Merrill  Lynch  also  will 
prepare  and  mail  appropriate 
confirmations  or  statements  related  to 
the  shase  exchange  transactions. 

8.  The  exchange  arrangements  for 
MMF  and  each  Participating  Fund  will 
be  described  in  general  terms  in  MMFs 
prospectus,  including  the  existence  of 
any  administrative  or  redemption  fees 
charged  (without  necessarily  identifying 
the  qMcific  Funds  available  for 
exchange).  Each  Participating  Fund's 
prospectus  will  be  required  to  diKdose 
the  amount  of  any  administrative  or 
redemption  Cses  that  vhil  be  imposed  in 
connection  with  an  exchange  to  or  from 
MMF. 

AppUcaats' Legal  Aaalysia 

1.  Section  11(a)  of  the  Act  prohibits 
any  offisr  by  a  registered  open-end 
management  investment  company  or  its 
principal  underwriter  involving  the 
exchange  of  the  company's  shares  on 
any  ba^  other  than  the  relative  net 
asset  value  of  the  securities  to  be 
exchanged,  unless  the  terms  of  the  ofier 
have  been  approved  in  advance  by  the 
SEC  or  meet  the  requirements  of  any 
rules  adopted  to  regulate  exchange 
oCDBrs. 

2.  Rule  lla-3  allows  an  investment 
company  or  its  principal  underwriter  to 
make  exchange  offers  to  its  shareholders 
or  to  shareholders  in  another  company 
in  the  same  group  of  investment 
companies,  and  to  charge  a  sales  load, 
redemption  fee,  administrative  fee  or 
any  combination  thereof  in  connection 
tirith  the  exchange,  subject  to 
compliance  with  certain  requirements. 
Among  other  requirements,  paragraph 
(bX6Xi)  of  the  rule  requires  that  tixe 
prospectus  of  the  oCfeiing  company 
disclose  the  amount  of  any 
administrative  or  redonption  foa 
charged  in  connection  with  an 
exchange. 

3.  Applicants  request  an  (wder  under 
section  11(a)  to  permit  the  exchange  of 
shares  of  MMF  for  shares  of 
Participating  Pimds.  and  shares  of 
Participating  Funds  for  shares  of  MMF, 
at  other  than  their  respective  net  asset 
values  at  the  time  of  exchange. 
Applicants  state  that  these  exchanges 
would  include,  for  example,  (i) 
exchanges  of  MMF  shares  for  shares  of 
a  Participating  Fund  sold  with  an  FESL 
or  a  CDSC  ("CDSC  Shares"),  (u) 
exchanges  of  CDSC  Shares  of  a 
Participating  Fund  for  MMF  shares,  and 
(iii)  the  imposition  of  an 
"administrative"  and/or  "redemption" 
fee  (as  defined  in  rule  lla-3)  in 
connection  with  the  exchanges. 

4.  Applicants  state  that  each  exchange 
will  comply  with  all  the  requirements  of 
rule  lla-3,  except  (a)  the  requirement 


that  the  Participating  Funds  and  MMF 
be  part  of  the  same  "group  of 
investment  companies,"  as  that  term  is 
defined  in  paragraph  (aH5)  of  the  rule, 
and  (b)  the  reqidrement  of  paragraph 
(b)(6Xi)  that  MMFs  prospectus  disclose 
the  amount  of  any  administrative  or 
redemption  fee  imposed  on  an  exchange 
transaction  for  its  securities,  provided 
that  MMFs  prospechis  will  disclose  the 
existence  of  these  fises. 

5.  Applicants  sulmit  that  the 
Exchange  Program  would  not  create  any 
opportunity  for  improper  gain  by  the 
underwriters  of  the  Participating  Funds, 
by  MLFD,  or  by  Merrill  Lynch,  and 
would  not  raise  the  possiUlity  of 
inducing  exchanges  for  the  purpose  of 
exacting  additional  sales  charges,  the 
dMise  against  which  section  11(a)  was 
directed.  Furthermore,  if  the  exchanges 
were  always  made  at  relative  net  asset 
values,  applicants  believe  that  the 
distribution  systems  of  the  Participating 
Fimds  could  be  disrupted  because  an 
investor  could  easily  avoid  appli(»ble 
FESLs  by  acquiring  shares  of  MMF  and 
immediately  exchanging  those  shares 
fin  Participating  Fund  shares,  or  avoid 
applicdble  CDSCs  by  exchanging  CDSC 
Shares  for  MMF  shwes  and  then 
redeeming  such  shares  «vithout  payment 
of  any  otherwise  applicable  CDSC 
Applicants  contend  that  the  Exchange 
Prc^ram  would  avoid  these  problems. 

6.  AppUcants  also  contend  that  the 
Exchange  Program  would  bmiefit 
exchanging  shareholden  by  crediting 
them  fin  FESLs  already  paid,  or,  in  the 
case  of  CDSC  Shares,  for  the  time  the 
MMF  shares  are  held  or  for  distribution 
fises  paid  with  respect  to  MMF  shares 
under  rule  12b-l  under  the  Act, 
consistent  with  tha  requirements  of  rule 
lla-3.  Finally,  applicants  contend 
Merrill  Lynch  is  logically  positioned  to 
implement  the  Exchange  Program  even 
though  membos  of  dimwent  "groups  of 
investmmt  companies"  are  involved 
because  it  is  the  single  entity  with  the 
information  needed  to  execute  both  the 
redemption  and  puirchase  orders 
involved  in  a  shue  exchange. 

7.  Applicants  believe  there  tvill  be 
such  a  wide  variety  of  potential 
exchange  arrangements  offered  by 
different  femilies  of  Participating  Funds 
that  it  would  be  impractical  fior  MMFs  - 
prospectus  to  state  the  amounts  of 
administrative  or  redemption  fises 
imposed  on  an  exchange  transaction. 
Applicants  also  submit  that 
shareholders  will  be  folly  informed  of 
the  fees  and  charges  applicable  to  any 
exchange,  because  each  Participating 
Fund's  prospectus  will  include  the 
information  required  by  rule  lla-3. 

Finally,  applicants  note  that  MMFs 
prospectus  wdll  include  general 


information  about  the  Exchange 
Pro-am  and  refer  shareholders  to  their 
financial  consultants  fior  mora  detailed 
infinmation. 

Appttcairts' ConditkHis 

Applicants  agree  that  any  order 
grant^  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Merrill  Lynch  vtrillbe  responsible 
for  tracking  the  payment  of  sales  loeds. 
administrative  fees  and  redemption  fises 
by  shareholden  of  investment 
companies  or  portfolios  covered  by  the 
q>plication.  and  otherwise  vtrill  conduct 
shara  exchanges  in  accordance  with  the 
applicants'  representations. 

2.  Offers  of  exchange  pursuant  to  Uw 
applicants'  B»rhaf^g«  Program  will  be 
conducted  in  accordance  with  rule  11a- 
3  under  the  Act,  except  that 

(a)  An  oSiraing  company  will  not  be 
limited  to  making  an  exchange  ofler 
only  to  the  holder  of  a  security  of  the 
offering  company,  or  of  another  open- 
end  investment  company  within  the 
same  group  of  investment  companies  ae 
the  ofiiBri^  company; 

(b)  MMFs  prospectus  will  describe 
the  existence  (but  not  the  amount)  of 
any  administrative  or  redemption  fiaes 
imposed  cm  an  exchange  pursuant  to  the 
Exchange  Program. 

3.  Mnrill  Lynch  wrill  maintain  and 
enfiorce  internal  ccmtrol  procedures  that 
are  designed  to  asstire  the  Exchange 
Program's  compliance  writh  all 
applicable  provisions  of  rule  lla-3 
under  the  Act 

For  tha  Commiuion,  by  the  Division  of 
Investment  Managemaot  under  delagalsd 
authority. 

Maiguvt  H.  Mif ariMd. 

D^Kity  SecnUay. 

(FR  Doa  97-^2749  niad  12-15-97: 8:45  am) 


SECURfTlES  AND  EXCKANOE 


PM.  No.  IC-aStST;  811-SS171 

naarmno  lacnnoiogy,  inc. 
Land  CofnfMny); 


NoHoaof 


10, 1997. 

AQBICY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACnON:  Notice  of  application  for 
deregistration  under  section  8(f)  of  the 
Investment  Company  Act  of  1940  (the 
"Act"). 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Dates:  The  application  was 
filed  on  June  20, 1997,  and  amended  on 
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December  2.  1997.  Applicant  has  agreed 
to  file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
included  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a    , 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  uie  SEC  by  5:30  p.m.  on 
December  30, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AOORESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  DC  20549. 
Applicant,  547  West  Jackson  Blvd., 
Chicago.  IL  60661. 

FOR  FtNITHER  MPOMMATION  CONTACT:  Lisa 
McCrea,  Attorney  Adviser,  at  (202)  942- 
0562,  or  Nadya  B.  Roytblat,  Assistant 
Director,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPnXMENTAMV  MFONMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street, 
N.W.,  Washington,  DC  20549  (tel.  202- 
942-6090). 

Applicant's  Representatioin 

1.  Milwaukee  Land  Company  is  a 
registered  closed-end  management 
investment  company  organized  as  a 
Dalawara  corporation.  On  October  31. 
1997.  Milwaukee  Land  Company 
amended  its  charter  to  change  its  name 
to  Heartland  Technology,  Inc.  (the 
"Company").  That  charter  amendment 
was  approved  by  shareholders  on 
September  17, 1997. 

2.  Prom  its  date  of  incorporation  in 
1881  until  1989,  the  Company  was  a 
subsidiary  of  the  Chicago,  Milwaukee, 
St.  Paul  and  Pacific  Railroad  (the 
"Railroad").  The  Company  was  formed 
for  the  purpose,  among  other  things,  of 
acquiring  and  managing  land  used  in 
the  Railroad's  operations.  Immediately 
prior  to  November  30.  1989.  the 
Company  was  a  wholly-owned 
subsidiary  of  CMC  Real  Estate 
Corporation  ("CMC  Real  Estate"),  the 
successor  to  the  Railroad,  which  was  in 
turn  a  wholly-owned  subsidiary  of 
Chicago  Milwaukee  Corporation 
("CMC  ").  CMC  filed  a  noUficaUon  of 


registration  under  the  Act  in  March, 
1988,  and  as  a  result,  the  Company  and 
CMC  Real  Estate  each  registered  under 
the  Act  in  March,  1988.  CMC  Real  Estate 
was  liquidated  on  November  30. 1989, 
and  the  Company  became  a  wholly- 
owned  subsidiary  of  CMC. 

3.  In  1991,  the  reel  estate  assets  held 
by  the  Company  and  certain  other  assets 
and  liabilities  were  contributed  by  the 
Company  and  CMC  to  two  newly- 
organized  partnerships.  Heartland 
Partners,  LP.  ("Heartland")  and  CMC 
Heartland  Partners  ( "CMC  Heartland  "). 
Heartland  is  a  publicly  traded  limited 
partnership  in  which  the  Company  is 
the  general  partner  and  holds  a  class  B 
limited  partner  interest.  CMC  Heartland 
is  a  general  partnership  in  which  the 
Company  and  Heartland  are  the  general 
partners  and  the  Company  is  the 
managing  general  partner.  Through 
Heartland  and  CMC  Heartland,  the 
Company  is  engaged  in  the  business  of 
developing  real  estate,  including  the 
properties  formerly  owned  by  the 
Company.  In  1993,  CMC  distributed  the 
Company's  common  stock  to  CMC's 
shareholders,  spinning  off  the  Company 
as  a  separate  publicly-held  company. 
The  Company's  stock  has  not  otherwise 
been  offered  to  the  public,  and  the 
Company  has  never  filed  a  registration 
statement  under  the  Securities  Act  of 
1933. 

4.  Since  its  spin-off  from  CMC  in 
1993,  the  Company  has  represented  to 
its  stockholders  that  it  has  been  engaged 
in  a  search  for  one  or  more  acquisitions 
of  operating  businesses.  The  Company 
disclosed  to  its  stockholders  and  to  the 
investing  public  that  such  an 
acquisition  would  likely  result  in  the 
Company  ceasing  to  be  an  investment 
company  and  would  therefore  require 
stockholder  approval.  The  Company 
disclosed  in  its  proxy  statement  to 
shareholders  that  deregistration  would 
result  in  shareholders  no  longer  having 
the  benefit  of  the  regulatory  protections 
afforded  by  the  Act.  The  Company  states 
that  it  communicated  to  its 
shareholders,  in  the  Company's 
semiannual  report  for  the  period  ending 
June  30, 1997,  that  it  no  longer  holds 
itself  out  as  being  engaged  in  the 
business  of  investing,  reinvesting,  or 
trading  in  securities  within  the  meaning 
of  section  3(a)(1)(A)  of  the  Act. 
Applicant  states  that  it  communicated 
to  shareholders  that  the  Company's 
assets  would  be  beMar  used  to  acquire 
an  opfnating  business  that  would  be 
managed  by  the  Company. 

5.  Oia  April  4, 1997.  the  board  of 
directors  of  the  Company  (the  "Board"), 
including  those  directors  who  are  not 
"interested  persons"  of  the  Company 
under  the  Act,  considered  and  approved 


for  submission  to  the  Company's 
shareholders  a  proposal  for  the 
Company  and  a  new  wholly-owned 
subsidiary  of  the  Company  called  PC 
Newco  Corp.  ("PG  Newco")  to  purchase 
substantially  all  the  assets  and  assume 
certain  liabilities  of  PG  Design 
Electronics,  Inc.  ("PG  Design").  PG 
Design  is  a  company  engaged  in  the 
business  of  contract  design  and 
manufacture  of  printed  circuit  boards 
for  computer  products.  Proxy  materials 
that  were  sent  to  shareholders  were  filed 
with  the  SEC  on  April  28, 1997.  On  May 
27. 1997,  the  shareholders  of  the 
Company  approved  the  acquisition  of 
PG  [>B8ign,  certain  changes  in  the 
Company's  investment  policies 
necessary  to  permit  the  acquisition,  and 
the  deregistration  of  the  Company  under 
the  Act. 

6.  In  determining  that  it  was  in  the 
best  interests  of  the  Company  and  its 
shareholders  that  the  Company  cease  to 
be  an  investment  company,  the  Board 
considered  the  following  Cactors:  (a)  The 
difficulty  of  managing  operating 
businesses  under  the  Act;  (b)  the  limits 
on  the  Company's  capital  structiire 
imposed  by  section  18  of  the  Act,  which 
constrain  the  Company's  ability  to 
borrow  and  otherwise  manage  its  capital 
structure  in  ways  the  Board  believes 
prudent  for  an  operating  company,  but 
prohibited  for  a  registered  investment 
company;  and  (c)  the  prohibitions  on 
transactions  with  affiliates  under 
section  17  of  the  Act,  which  prohibit 
many  types  of  incentive-based 
compensation  the  Board  considers 
reasonable  and  necessary  to  attract  and 
retain  the  best-qualified  persons  to 
manage  the  Company's  businesses.  The 
Company  believes  that  ceasing  to  be 
registered  under  the  Act  would  result  in 
the  potential  for  greater  long-term 
capital  appreciation  through  its 
investment  in  PG  Newco  and  potential 
further  expansion  into  other  operating 
businesses. 

7.  The  acquisition  of  PG  Design  was 
completed  on  May  30.  1997,  and  PG 
Newco's  name  has  since  been  changed 
to  P.G.  Design  Electronics,  Inc.  ("PG 
Design  Electronics").  The  Company 
intends  to  continue  investment  in  and 
expansion  of  the  business  of  PG  Design 
Electronics,  specifically,  the  contract 
design  and  manufacture  of  printed 
circuit  boards  and  other  components  for 
computer  products,  and,  if  and  when 
feasible,  entry  into  other  operating 
businesses,  llie  Company  intends  to 
maintain  its  interest  in  Heartland  and 
CMC  Heartland  and  through  those 
entities  continue  to  engage  in  the 
business  of  real  estate  development. 
However,  the  Company  expects  that  it 
will  focut  its  efforts  and  resources  in  the 
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business  of  PG  Design  Electronics  and 
other  potential  operations. 

8.  On  September  30,  1997,  the 
Company  entered  into  a  letter  of  intent 
to  acquire  all  of  the  outstanding 
common  stock  of  Solder  Station  One, 
Inc.  ("Solder  Station  One"),  a  service 
provider  to  the  circuit  board  industry. 
Subject  to  certain  adjustments,  the 
purchase  price,  is  expected  to  be 
$7,250,000.  The  Company  expects  to 
form  a  new  wholly-owned  subsidiary 
which  will  serve  as  the  acquisition 
vehicle.  The  Company  expects  to  invest 
$1,500,000  in  cash  in  that  subsidiary,  all 
of  which  the  Company  expects  to  obtain 
from  repayment  of  debt  owned  to  the 
Company  by  PG  Design  Electronics.  The 
new  subsidiary  then  expects  to  borrow 
against  the  receivables  and  equipment 
of  Solder  Station  One  to  raise  additional 
cash,  and  to  pay  the  shareholders  of 
Solder  Station  One:  (i)  $5,250,000  in 
cash  at  closing,  and  (ii)  notA  to  be 
issued  by  the  new  subsidiary  in  the 
aggregate  amount  of  $2,000,000.  bearing 
interest  at  8%  annually.  The  close  of  the 
Solder  Station  One  acquisition  is 
cuxrantly  scheduled  for  January  2, 1998. 

9.  A  predecessor  of  the  Company  was 
petitioner  in  a  suit  in  the  U.S.  Court  of 
Federal  Claims  for  refund  of  claimed 
overpaid  railroad  retirement  taxes.  That 
claim  was  transferred  to  the  Company  as 
part  of  the  Company's  spin-oCf  from  its 
former  parent  corporation,  CMC.  A 
judgment  adverse  to  the  Company  was 
entered  in  the  trial  court  on  April  26, 
1996.  The  Company  appealed  to  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit,  and  is  awaiting  decision.  The 
Company  is  not  a  party  to  any  other 
litigation  or  administrative  proceeding. 

10.  The  Company  states  tnat  it  is  not 
now  operating  and  will  not  in  the  future 
operate  its  business  so  as  to  be  an 
investment  company  required  to  be 
registered  under  the  Act  The  Company 
states  that  it  does  not  now  and  will  not 
in  the  fiitiue  hold  itself  out  as  being 
engaged  primarily  in  the  business  of 
investing,  reinvesting  or  trading  in 
securities. 

Applicant's  Legal  Anal3rsia 

1.  The  Company  asserts  that  it  no 
longer  holds  itself  out  as  being  engaged 
in  the  business  of  investing,  reinvesting, 
or  trading  in  securities  wi&in  the 
meaning  of  section  3(a)(1)(A)  of  the  Act 
For  example,  in  the  Company's 
semiannual  report  to  shareholdera  for 
the  period  ended  June  30, 1997,  the 
Company  stated:  "During  the  second 
quarter  of  1997.  the  Company  liquidated 
its  entire  non-affiliated  investment 
portfolio.  Most  of  the  resulting  cash  was 
used  on  May  30. 1997  to  acquire  the 
assets,  subject  to  certain  liabilities,  of 


PG  Design.  Shortly  after  the  successful 
acquisition  of  PG  Design,  the  Company 
applied  for  deregistration  under  thia 
Act" 

2.  Section  3(a)(1)(C)  of  the  Act  defines 
an  investment  company  as  any  issuer 
which  "is  engaged  in  the  business  of 
investing,  reinvesting,  owning,  holding, 
or  trading  in  seciirities,  and  owns  or 
proposes  to  acquire  investmeirt 
securities  having  a  value  exceeding  forty 
percent  of  the  value  of  such  issuer's 
total  assets  (exclusive  of  Government 
securities  and  cash  items)  on  an 
unconsolidated  basis."  ■  The  Company 
asserts  that  it  no  longer  meets  the 
definition  of  an  investment  company 
under  section  3(aHl)(C)  because  it  does 
not  own,  and  does  not  propose  to 
acquire  "investment  securities"  having 

a  value  exceeding  40%  of  the  value  of 
its  total  assets. 

3.  The  Company  asserts  that  because 
PG  Design  Electronics  is  a  wholly- 
owned  subsidiary  of  the  Company,  its 
common  stock  owned  by  the  Company 
is  not  an  "investment  security"  within 
the  meaning  of  section  3(a)(2)  of  the  Act 
The  Company  states  that,  at  .September 
30, 1997,  its  "investment  securities"  for 
purposes  of  section  3(a)(1)(C). 
represented  32.6%  of  its  total  assets, 
excluding  cash  and  Govenmient 
seciirities. 

4.  The  Company's  total  assets  at 
September  30, 1997,  totaled 
$24,087,022.  The  Company's  interests  in 
Heartland  and  CMC  Heartland  were 
valued  at  $7,589,129  and  the  Company's 
investment  in  PG  Design  Electronics 
was  valued  at  $15,085,543.  The 
Company's  accoimts  payable  and 
accrued  liabilities  at  September  30, 1997 
consisted  of  liabilities  of  a  predecessor 
corporation,  accrued  federal  income 
taxes,  and  other  liabilities. 

5.  The  Company  states  that  its  income 
from  the  date  of  the  close  of  the 
acquisition  of  PG  Design  has  consisted 
primarily  of  income  generated  by  PG 
Design  Electroiucs,  and  less  than  5%  of 
the  Company's  income  during  the 
period  Jime  1, 1997  through  September 
30, 1997  was  derived  from  "investment 
securities."  The  Company  states  that  it 
anticipates  receiving  income  from  PG 
Design  Electronics,  the  amount  of  which 
will  be  within  the  Company's  control 
but  limited  by  PG  Design  Electronics' 
net  income.  PG  Design's  1996  revenues 


'  Invastment  securities  are  denned  in  section 
3(aK2)  of  the  Act  to  include  all  securities  except  (A) 
Government  securities,  (B)  securities  issued  by    . 
employees'  securities  companies,  and  (C)  securities 
issued  by  maiority  owned  subsidiaries  of  the  owner 
which  are  not  investment  companies,  and  are  not 
relying  on  the  exception  bt>m  the  definition  of 
investment  company  in  sections  3(cXl)  or  3(cX7)  of 
theAct 


totaled  $25,022,000,  resulting  in  net 
income  of  $1,255,000.  For  the  period 
June  1, 1997  through  September  30, 
1997,  PG  Design  Electronics  had  net 
income  of  approximately  $1,727,974. 
The  Company  anticipates  similar 
revenues  and  income  for  PG  Design 
Electronics  for  the  coming  year  althou^ 
there  can  be  no  assurance  that  such 
levels  will  be  achieved. 

6.  If  the  planned  acquisition  of  Solder 
Station  One  is  consummated,  the 
Company  anticipates  that  it  will  receive 
income  from  that  company.  The  amount 
will  be  within  the  Company's  control, 
but  limited  by  Solder  Station  One's  net 
income.  Solder  Station  One's  revenues 
for  the  nine  months  ended  September 
30, 1997  were  approximately  $5,941,000 
and  net  income  before  taxes  wras  about 
$1,399,000.  The  Company  anticipates 
similar  revenues  and  net  income  for 
Solder  Station  One  after  consummation 
of  the  acquisition  although  there  can  be 
no  assurance  that  such  levels  will  be 
achieved. 

7.  The  Company  states  that  it  receives 
an  annual  management  fee  of  $425,000 
from  CMC  Heartland,  and  that  it  does 
not  anticipate  receiving  any  significant 
income  other  than  the  management  fee 
from  Heartland  or  CMC  Heartland. 

8.  The  Company  states  that  it 
currently  intends  to  continue  to  develop 
and  expand  its  operating  business.  The 
Company  believes  that  the  percentage  of 
its  total  assets  represented  by  its 
interests  in  Heartland  and  CMC 
Heartland  will  decline.  Giving  effect  to 
the  planned  Solder  Station  One 
acquisition,  the  Company's  investment 
securities  would  be  32.6%  of  the 
Company's  total  assets.  The  Company 
states  that  it  has  no  intention  to  increese 
the  number  of  investment  securities  it 
holds.  The  Company  does  not  expect  to 
invest  its  net  income  in  investment 
securities  within  the  meaning  of  section 
3(a)(2)  of  the  Act.  except  as  discussed 
below.  The  Company  expects  that  it 
may  invest  in  short-term  securities  as  a 
cash  management  tool  when 
accumulation  of  cash  is  necessary  or 
appropriate  to  meet  the  Company's 
requirements,  including  pending 
pa)rment  of  dividends,  to  make 
additional  investments  in  the 
Company's  subsidiaries  or  to  acquire 
other  companies  or  businesses,  or  to 
repay  borrowings.  In  addition,  the 
Company  expects  that  it  may  invest  in 
longer-term  debt  securities  to  ofbet 
particular  Company  liabilities.  The 
Company  intends  to  manage  its  cash 
and  its  investments  in  such  a  way  as  to 
avoid  again  coming  within  the 
definition  of  investment  company  under 
die  Act 
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SECURTTIES  AND  EXCHANQE 
COMMISSION 


pnvostmant  Company  Act  ftotoaaa  Na 
2293«;  ei2-l0e«2I 

Mentor  Funds,  et  aL;  Nolica  of 
Application 

Docamber  10. 1997. 

AOaCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnON:  Notice  of  application  for 

exemption  under  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  from  section  15(a)  of  the  Act 

SUMMARY  OF  APPt.lCAT10N:  AppIicanU 
seek  an  order  to  permit  the 
implementation,  without  shareholder 
approval,  of  new  investment  advisory 
agreements  ("New  Agreements") 
between  Mentor  Funds,  Mentor 
Institutional  Trust.  Cash  Resource  Trtist 
(collectively,  the  "Trusts"),  America's 
Utility  Fund,  Inc.,  and  Mentor  Income 
Fund,  Inc.  (collectively  with  the  Trusts, 
the  "Funds");  and  one  or  more  of 
Mentor  Investment  Advisors,  LLC 
("Mentor  Advisors").  Mentor  Perpetual 
Advisors,  LLC  ("Mentor  Perpetual") 
(each,  an  "Advisor");  Van  Kampen 
American  Capital  Management,  Inc. 
("Van  Kampen").  and  Wellington, 
Management  Company,  LLP 
("Wellington")  (each,  a  "Sub-advisor"), 
for  a  period  of  up  to  60  days  following 
the  date  of  consununatlon  of  a  merger 
(but  in  no  event  later  than  March  31, 
1998)  (the  "Interim  Period").  The  order 
also  would  permit  the  Advisors  and 
Sub-advisors  to  receive  all  fees  earned 
under  the  New  Agreements  following 
shareholder  approval. 

Applicants:  Funds.  Advisors,  and 
Sub-advisors. 

FNJNQ  DATES:  The  application  was  filed 
on  November  20,  1997.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
included  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unlese  the  SBC  ocdifs  a  hearing. 
Interested  pione  may  taquast  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ^e  SEC  by  5:30  p.m.  on 
December  30.  1997.  and  should  be 
accompanied  by  proof  of  service  on 


applicants  in  the  form  of  an  afRdavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notiHcation  by 
writliv  to  the  SEC's  Secretary. 
ADOWeiill.  Secretary.  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants:  Mentor  Funds,  Mentor 
Institutional  Trust,  Cash  Resource  Trust, 
America's  Utility  Ptud.  Inc..  Mentor 
Income  Fund,  Inc.,  Mentor  Advisors, 
and  Mentor  Perpetual,  901  East  Byrd 
Street.  Richmond,  VA  23219;  Van 
Kampen.  One  Parkview  Plaza.  Oakbrook 
Terrace.  IL  00181;  Wellington.  75  SUte 
Street.  Boston.  MA  02109. 
FOR  FURTHER  StTORMATION  CONTACT: 
John  K.  Forst.  Attorney  Advisor,  at  (202) 
942-0569,  or  Christine  Y.  Creenlees. 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Comf>any  Regulation, 
Division  of  Investment  Management). 
SUPPt^EMEKTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W..  Washington.  D.C  20549 
(tel.  202-042-8090). 

Applicants'  Rapreeentations 

1.  The  Trusts,  each  a  Massachusetts 
business  trust,  are  registered  under  the 
Act  as  open-end  management 
investment  companies.  America's 
Utility  Fund,  Inc.,  a  Maryland 
corporation,  is  registered  under  the  Act 
as  an  open-end  management  investment 
company.  Mentor  Income  Fund.  Inc.,  a 
Virginia  corporation,  is  registered  under 
the  Act  as  a  closed-end  management 
investment  company.  The  Funds 
currently  offer  twenty-three  portfolios.* 

2.  The  Advisors,  investment  advisers 
registered  under  the  Investment 
Advisers  Act  of  1940  (the  "Advisers 


■  Mantor  Funds  U  compriaad  of  •levan  pottfolio*: 
Mentor  Growth  Portfolio,  Mentor  Cepilml  Growth 
Portfolio.  Mentor  Strategy  PoftfoUo,  Mllof  Income 
uid  Growth  Portfolio.  Mentor  Paqtetual  Globd 
Portfolio.  Mentor  Quelily  InooaM  Fsftfolio.  Mentor 
Muniapel  Income  Portfolio.  Mentor  Short-Duration 
hMoaw  Portfolio.  Mentor  Balanced  Portfolio. 
MmMot  bMHutional  Money  Market  Portfolio,  and 
MenlOT  loatitutionai  U.S.  GovaraaaM  Money 
Market  Portfolio.  Mentor  Inatttvbanal  Tniat  it 
compriwd  of  Gve  pottfaUoK  itwtnr  U.S. 
Coveriunent  Cash  MaaaSMnent  Poitfolio,  Manlor 
Intermediate  Duration  Portfolio,  Mantor  Fixed- 
Income  Portfolio.  Mentor  Perpetual  Intamatiooal 
Portfolio,  and  SNAP  Fund.  Cash  Reeource  Tnut  ii 
comprised  of  five  funds:  Cash  Resource  Money 
Market  Fund.  Cash  Resource  U.S.  Government 
Money  Market  Fund,  Cash  Resource  Tax-Exempt 
Money  Market  Fund.  Cash  Raaoiuoo  Callfomia  Tax- 
Exampl  Money  Market  Fund,  and  CMh  Reeource 
New  York  Tax-Exempt  Money  Market  Fund.  Each 
of  America's  Utility  Fund.  Inc.  and  Mentor  Income 
Fund.  Inc.  constitutes  s  single  portfolio. 


Act"),  serve  as  investment  adviser  for 
the  Funds  pursuant  to  existing 
investment  advisory  agreements  that 
comply  with  section  1 5  of  the  Act  (with 
existing  sub-advisory  agreements,  the 
"Existing  Agreements").  Mentor 
Perpetual  serves  as  investment  adviser 
to  Mentor  Perpetual  Global  Portfolio 
and  Mentor  Perpetual  International 
Portfolio.  Mentor  Advisors  serves  as 
investment  adviser  to  each  of  the  other 
Funds.  The  Sub-advisors,  investment 
advisers  registered  under  the  Advisers 
Act,  serve  as  sub-advisers  for  certain  of 
the  Funds  pursuant  to  the  Existing 
Agreements.  Van  Kampen  serves  as  Sub- 
advisor  to  the  Mentor  Mimicipal  Income 
Portfolio.  Wellington  serves  as  Sub- 
advisor  to  the  Mentor  Income  and 
Growth  Portfolio.* 

3.  On  August  20,  1997,  Wheat  First 
Butcher  Singer,  Inc.  ("Wheat  First"),  the 
Advisors'  pyent,  entered  into  an 
agreement  and  plan  of  merger  with  First 
Union  Corporation  ("First  Union"), 
under  which  Wheat  First  will  be  merged 
into  First  Union  (the  "Merger").  Upon 
consummation  of  the  Merger  (expected 
to  occur  on  December  31, 1997),  First 
Union  will  become  the  owner  of  a 
majority  of  the  beneficial  interest  in 
Mentor  Advisors  and  of  one-half  of  the 
beneficial  Interest  In  Mentor  Perpetual. 

4.  Applidsnts  believe  that  the  Merger 
will  result  in  an  assignment  of  the 
Existing  Agreements.  Applicants  request 
an  exemption  to  permit:  (a)  The 
implementation  during  the  Interim 
Period,  prior  to  obtaining  shareholder 
approval, of  the  New  Agreements;  and 
(b)  the  Advisors  and  Sub-advisors  to 
receive  from  each  Fund,  upon  approval 
of  that  Fund's  shareholders  of  the 
crievant  New  Agreement,  any  and  all 
fses  earned  under  the  New  Agreement 
diuing  the  applicable  Interim  Period. 
Applicants  state  that  the  New 
Agreements  will  have  substanticdiy  the 
same  terms  and  conditions  as  the 
respective  Existing  Agreements,  except 
in  eech  case  for  the  effective  date, 
termination  date,  and  escrow 
provisions. 

5.  The  boards  of  trustees  of  the  Trusts 
and  the  boards  of  diractors  of  Mentor 
Income  Fund,  Inc.  and  America's  Utility 
Fund,  Inc.  (collectively,  the  "Boards"), 
met  on  October  14,  1997,  September  10, 
1997,  and  November  19, 1997, 
respectively,  to  discuss  the  Merger  and 
its  implications  for  the  Funds.  At  the 
meetings,  the  Boards,  including  a 
majority  of  the  members  who  are  not 
"interested  persons"  of  any  Fund,  as 


<  In  each  of  the  foregoing  cases,  whether  acting  aa 
investment  adviser  or  sut>advisar,  eech  Advisor  and 
Sub-Advisor  is  acting  as  sn  investment  adviser 
within  the  meaning  of  section  2(aM20)  of  the  Act 
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that  term  is  defined  in  section  2(a)(19) 
of  the  Act  (the  "Independent  Board 
Members"),  voted  in  accordance  with 
section  15(c)  of  the  Act  to  approve  the 
New  Agreements  and  to  submit  the  New 
Agreements  to  the  shareholders  of  each 
of  the  Funds  at  a  meeting  to  be  held  on 
December  22, 1997  (the  "Meeting").  On 
December  8, 1997;  the  Boards  of  the 
Trusts  met  in  person  and  approved  the 
escrow  provisions  of  each  of  the  New 
Agreements  in  accordance  with  section 
15(c)  of  the  Act  The  Boards  of  Mentor 
Income  Fund,  Inc.  and  America's  Utility 
Fund,  Inc.  will  meet  in  person  prior  to 
the  commencement  of  the  Interim 
Period  to  approve  the  escrow  provisions 
of  each  of  ue  New  Agreements  in 
accordance  with  section  15(c)  of  the 
Act 

6.  Applicants  state  that  proxy 
materials  were  mailed  to  the  Fimds' 
shareholders  on  or  about  November  25, 
1997.  Applicants  submit  that,  while  it  is 
possible  that  shareholders  of  each  of  the 
Fimds  will  approve  the  New 
Agreements  at  the  Meeting,  it  also  is 
possible  that  an  insufficient  number  of 
votes  will  have  been  received  by  the 
date  of  the  Meeting  to  act  upon  the  New 
Agreements  in  respect  of  one  or  more 
Funds,  and  that  it  may  be  necessary  to 
adjourn  the  Meeting  to  perdoit       < 
additional  shareholders  to  vote  their 
shares  by  proxy.  Applicants  believe  that 
the  requested  relief  is  necessary  to 
permit  continuity  of  investment 
management  of  the  Funds  during  the 
lilerim  Period  so  that  services  to  each 
Fund  would  not  be  disrupted  if  the 
Meeting  is  adjourned  as  to  that  Fund. 

7.  Applicants  propose  to  enter  into  an 
escrow  arrangement  with  an  unaffiliated 
financial  institution.  The  fees  payable  to 
the  Advisors  and  Sub-advisors  during 
the  Interim  Period  under  the  ^ew 
Agreements  will  be  paid  into  an 
interest-bearing  escrow  account 
maintained  by  the  escrow  agent  The 
escrow  agent  will  release  the  amounts 
held  in  the  escrow  account  (including 
any  interest  earned):  (a)  To  the  relevant 
Advisors  or  Sub-advisor  only  upon 
approval  of  the  relevant  New  Agreement 
l^  the  shareholders  of  the  relevant 
Fund;  or  (b)  to  the  relevant  Fund  If  the 
Interim  Period  has  ended  and  its  New 
Agreement  has  not  received  the 
requisite  shareholder  approval.  Before 
any  Such  release  is  made,  the  Boards 
will  be  notified. 

Applicants'  Legal  Analjrsis 

1.  Section  15(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  is  unlawful  for 
any  person  to  serve  as  an  investment 
adviser  to  a  registered  investment 
company,  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
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vote  of  a  majori^  of  the  outstanding 
voting  securities  of  the  investment 
company.  Section  15(a)  further  requires 
the  written  contract  to  provide  for  its 
automatic  termination  in  the  event  of  its 
"assignment"  Section  2(a)(4)  of  the  Act 
defines  the  tann  "assignment"  to 
include  any  direct  or  indirect  transfer  of 
a  contract  by  the  assignor,  or  of  a 
controlling  block  of  the  assignor's 
outstanding  voting  securities  by  a 
security  header  of  the  assignor. 

2.  Applicants  state  diat,  following  the 
Merger,  Ffrst  Union  will  own  100%  of 
the  voting  securities  of  Wheat  First 
Applicants  believe,  therefore,  that  the 
Merger  will  result  in  an  assignment  of 
the  Existing  Agreements,  and  that  the 
Existing  Agreements  will  terminate  by 
their  terms  upon  constunmation  of  the 
Merger. 

3.  Rule  15a-4  provides,  in  pertinent 
part,  that  if  an  investment  advisory 
contract  with  a  registered  investment 
company  is  terminated  by  an 
assignment,  the  adviser  may  continue  to 
serve  for  120  days  under  a  written 
contract  that  has  not  been  approved  by 
the  company's  shareholders,  provided 
that  (a)  the  new  contract  is  approved  by 
the  company's  board  of  directors 
(including  a  majority  of  the  non- 
interested  directors);  (b)  the 
compensation  to  be  paid  under  the  new 
contract  does  not  exceed  the 
compensation  that  would  have  been 
paid  under  the  contract  most  recentiy 
approved  by  the  company's 
shareholders;  and  (c)  neither  the  adviser 
nor  any  controlling  person  of  the 
adviser  "directiy  or  indirectiy  receives 
money  or  other  benefit"  in  coimection 
with  the  assignment.  AppUcants  state 
that  because  the  Advisors  and  their 
affiliates  may  be  deemed  to  receive  a 
benefit  in  connection  with  the  Merger, 
applicants  may  not  be  entitied  to  rely  on 
rule  15a-4. 

4.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act.  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
piuposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
this  standard. 

5.  Applicants  note  that  the  terms  and 
timing  of  the  Merger  were  determined 
by  Wheat  First  and  First  Union  in 
response  to  a  nimiber  of  factors  beyond 
the  scope  of  the  Act  and  imrelated  to  the 
Funds  and  the  Advisors.  Applicants 
believe  that  allowing  the  Advisors  and 
Sub-advisors  to  continue  to  provide 
investment  advisory  services  to  the 
Funds  during  the  Interim  Period  is  in 


the  best  interests  of  the  Funds  and  their 
shareholders  to  avoid  any  interruption 
in  services  to  the  Funds  and  is  in 
keeping  with  the  spirit  of  the  provisions 
of  rule  15a-4  and  with  the  purposes  of 
section  15  of  the  Act 

6.  Applicants  submit  that  the  scope 
and  quality  of  services  provided^  the 

^imds  during  the  Interim  Period  will 
not  be  diminished.  During  the  Interim 
Period,  the  Adviscws  and  Sub-advisors 
wotdd  operate  under  the  New 
Agreements,  which  would  be 
substantially  the  same  as  the  Exiatiiig 
Agreements,  except  for  their  eCEsctive 
dates,  termination  dates,  and  escrow 
provisions.  The  Advisors  have  advised 
the  Boards  that  they  are  not  a%irare  of 
any  material  changes  in  the  personnel 
who  will  provide  investment 
management  services  diuing  the  Interim 
Period.  Accordingly,  the  Fimds  should 
receive,  during  the  Interim  Period,  the 
same  advisory  services,  provided  in  the 
same  manner,  at  the  same  fiae  levels,  and 
by  substantially  the  same  personnel  as 
they  received  before  the  Merger. 

7.  Applicants  contend  that  the  best 
interests  of  shareholdOTS  of  the  Funds 
would  be  served  if  the  Advisors  and 
Sub-advisors  receive  fees  for  their 
services  during  the  Interim  Period. 
Applicants  submit  that  to  deprive  the 
Advisors  and  Sub-advisors  of  their 
customary  fiaes  during  the  Interim 
Period  for  no  reason,  other  than  the  fact 
that  the  Merger  may  be  deemed  to  result 
in  an  assignment  of  the  Existing 
Agreements,  would  be  an  unduly  harsh 
and  unreasonable  penalty.  Applicants 
note  that  the  fees  to  be  paid  during  the 
Interim  Period  will  be  at  the  same  rate 
as  the  fees  that  currently  are  being  paid 
under  the  Existing  Agreements,  which 
have  been  approved  by  the  Board  and 
the  shareholders  of  each  Fund. 

Appli(»nts'  Conditions 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  the  application  that: 

1.  Each  New  Agreement  will  have 
substantially  the  same  terms  and 
conditions  as  the  respective  Existing 
Agreement,  except  for  the  effective  date, 
termination  date,  and  escrow 
provisions. 

2.  Advisory  fees  earned  by  an  Advisor ' 
or  Sub-advisor,  as  the  case  may  be, 
during  the  Interim  Period  will  be 
maintained  in  an  interest-bearing 
escrow  account,  and  amounts  in  the 
account  (including  interest  earned  on 
such  amounts)  will  be  paid  (a)  to  the 
Advisor  or  Sub-advisor,  as  the  case  may 
be,  in  accordance  with  the  relevant  New 
Agreement,  after  the  requisite 
shareholder  approval  is  obtained,  or  (b) 
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to  the  Fund,  in  the  absence  of  luch 
approval. 

3.  Each  of  the  Funds  will  hold  a 
meeting  of  shareholders  to  vote  on 
approval  of  the  New  Agreements  on 
December  22,  1997.  or  within  the  60  day 
period  following  the  consummation  of 
the  Merger  (but  in  no  event  later  than 
March  31,  1998). 

4.  First  Union  or  Mentor  Advisors 
will  bear  the  costs  of  preparing  and 
filing  the  application,  and  First  Union 
will  bear  any  costs  relating  to  the 
solicitation  of  shareholder  approval 
necessitated  by  the  Merger. 

5.  The  Advisors  and  Sub-advisors  will 
take  all  appropriate  actions  to  ensure 
that  the  scope  and  quality  of  advisory 
and  other  services  provided  to  the 
Funds  during  the  Interim  Period  will  be 
at  least  equivalent,  in  the  judgment  of 
the  Boards,  including  a  maiority  of  the 
Independent  Board  Membeirs,  to  the 
scope  and  quality  of  services  previously 
provided.  In  the  event  of  any  material 
change  in  personnel  providing  swioas 
pursuant  to  the  New  Agreements  caused 
by  the  Merger,  the  Advisors  will  apprise 
and  consult  with  the  Boards  to  assure 
that  the  Boards,  including  a  majority  of 
the  Independent  Bo«ud  Members,  are 
satisfied  that  the  services  provided  will 
not  be  diminished  in  scope  or  quality. 

For  tba  Cammission.  by  th«  Division  of 
Inwatmaot  Miiis§siiient.  pursuant  to 
dalsytad  authority. 
MH^ma  McTariaad. 
DtputyStentaiy. 
(FR  Doc.  97-32755  Filed  12-15-47:  8:4S  am] 
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FNIngs  Under  the  PuMIc  UtlHly  Holding 
Company  Act  of  IMS,  m  Amended 
TAcn 

Dacembw  10. 1M7. 

Notice  is  hereby  given  that  the 
following  filingls)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
p— OPS  are  refierred  to  the  application(s) 
and/or  declantion(s)  for  complete 
statements  of  the  proposed 
transaction(s)  sumiAarized  below.  The 
application(s)  andyor  declaration(8)  and 
any  amendBHils  thereto  is/are  available 
for  public  tawpaction  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 


should  submit  their  views  in  writing  by 
January  5,  1998,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C  20549,  and  serve  a 
copy  on  the  relevant  applicantls)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaratioo(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
beoome  efbctive. 

Notthaaat  UdUtiae,  at  at 

(70-8875) 

Northeast  Utilities  ("Northeast").  174 
Brush  Hill  Avenue,  West  Springfield, 
Massachusetts  01090-0010,  a  registered 
holding  company,  and  its  electric  utility 
subsidiary  companies.  Western 
Massachusetts  Electric  Company,  174 
Brush  Hill  Avenue,  West  Springfield. 
Massachusetts  01090-0010.  The 
Connecticut  Light  and  Power  Company, 
107  Selden  Street,  Berlin,  Connecticut 
06037,  Holyoke  Water  Power  Company, 
Canal  Street,  Holyoke.  Massachusetts 
01040.  and  Public  Service  Company  of 
New  Hampshire  and  North  Atlantic 
Energy  Corporation,  both  of  1000  Elm 
Street,  Manchester,  New  Hampshire 
03015,  (collectively,  "ApplicanU")  have 
filed  a  post-effective  amendment  to  their 
application-declaration  filed  under 
sections  6(a),  7,  9(a),  10  and  12(b)  of  the 
Act  and  rules  43,  45.  and  54  under  the 
Act 

By  orders  ("Orders")  dated  February 
11. 1997  and  March  25,  1997  (HCAR 
Nos.  26665  and  26692).  Applicants  were 
authorized  to.  among  other  things,  enter 
into  an  unsecured  revolving  credit 
fscility  ("Existing  PaciUty")  with 
vetiows  kniH"e  institutions  permitting 
boRowiagi  aggregating  up  to  $313.75 
million.  Among  other  Applicants. 
Northeast  was  authorixed  pursuant  to 
the  Orders  to  make  short-term 
borrowings  through  December  31,  2000, 
evidenced  by  short-term  notes  issued  to 
lending  institutions  through  formal  and 
informal  lines  of  credit,  including  the 
Existing  Facility.  Under  the  Existing 
Facility,  Northeast  has  a  maximum 
borrowing  limit  of  SI  SO  million. 
Applicants  state  that  Northeast  is 
currently  unable  to  borrow  under  the 
Existing  Facility. 

Nortnsast  now  proposes  to  issue  and 
sell  notes  ("Notes")  tlirougli  December 
31,  iOOO  under  a  supplementary 
revolving  credit  facility 


("Supplementary  Revolver")  in  the 
aggregate  principal  amount  of  up  to  $25 
million.  Under  the  Supplementary 
Revolver,  the  interest  rate  applicable  to 
the  Notes  will  be  increased  to  an 
amount  not  to  exceed  the  greater  of  (i) 
four  percentage  points  over  the  London 
Interbank  Offered  Rate  or  (ii)  three 
percentage  points  over  the  lender's  base 
rate.  In  Edition,  the  maximum  annual 
fee  payment  for  the  issuance  of  the 
notes  will  be  increased  from  0.30%  per 
annum  to  1%  per  annum.  Advances 
from  the  Supplementary  Revolver  will 
be  used  to  meet  Northeast's  debt  service 
requirements  under  its  Employee  Stock 
Option  Plan  and  to  support  its  other 
financial  requirements  until  such  time 
as  Northeast  begins  to  receive  dividends 
from  its  subsidiaries  again. 

For  the  Commission,  by  the  Division  of 
Investment  Management.  purs\iant  to 
delegated  authority. 
Marsa^tRMcFarla.*. 
Deputy  Secntary. 
(FR  Doc.  97-32722  Filed  12-15^7;  8:45  am) 
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Toronto  Dominion  HokflnQS,  incj 
Notice  of  Applicetlon 

Deeaiaber  10, 1997. 

MBKrt:  Securities  and  Exchange  ^ 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  from  all  provisions  of  the  Act 

SUMMARY  OP  APftXATION:  Applicant 
Toronto  Dominion  Holdings  (U.S.A.). 
Inc.  ("Toronto  Dominion")  requests  an 
order  that  would  permit  it  to  sell  certain 
debt  secxuities  and  use  the  proceeds  to 
finance  the  business  activities  of  its 
parent  company,  The  Toronto-Dominion 
Bank  ("TD")  and  other  companies 
controlled  by  TD. 

RUNG  DATES:  The  application  was  filed 
on  May  9, 1907,  and  amended  on 
November  12. 1997.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  included  in  this 
notice. 

HEAfVNQ  OR  NOTVICAnON  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 


Federal  Register  /  Vol.  62.  No.  241  /  Tuesday.  December  16.  1997  /  Notices  65835 


mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  5, 1998  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicant,  31  West  52nd  Street,  New 
York,  New  York  10019. 
RM  FURTHER  WTORMATION  CONTACT: 
Joseph  B.  McDonald.  Jr.,  Senior 
Counsel,  at  (202)  942-0533,  or  Nadya  B. 
Roytblat  Assistant  Director,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMBfTARV  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  bom  the  SECs 
Public  Reference  Branch,  450  Fifth  St, 
N.W.,  Washington,  D.C  20549  (td.  202- 
942-«090). 

AppHranf's  Bw|neBenlalhiea 

1.  Toronto  Dominion  is  a  D^wara 
corporation  incorporated  in  1982.  All  of 
Toronto  Dominion's  outstanding  voting 
securities  are  owned  5y  TD.  TD,  a 
chartered  bank  governed  by  the  Bank 
Act  of  Canada,  offers  a  wide  range  of 
financial  services  to  individuals, 
corporate  and  conunercial  enterprises, 
financial  institutions  and  governments 
throughout  Canada.  In  the  United 
States,  TD  offers  a  broad  range  of  credit 
and  non-credit  services  to  corporations, 
financial  institutions  and  governments, 
as  well  as  discount  brokerage  services 
through  Waterhouse  Investors  Services. 
Inc.  ("Waterhouse").  Outside  North 
America,  TD  conducts  treasury  and 
wholesale  corporate  operations  in  the 
world's  major  financial  centers. 

2.  Toronto  Dominion's  principal 
subsidiaries,  all  wholly-owned,  are  TD 
Securities  (USA)  Inc..  The  Toronto- 
Dominion  Bank  Trust  Company, 
Toronto  Dominion  (New  York),  Inc., 
Toronto-Dominion  (Texas).  Inc., 
Toronto  Dominion  Investments.  Inc.. 
and  Toronto  Dominion  Capital  (U.S.A.). 
Inc.  TD  Seciuities  (USA)  hic.  is  a 
registered  broker-dealer  operating  under 
Section  io  of  the  Glass-Steagall  Act.  and 
is  engaged  in  selling,  trading  and 
financing  U.S.  and  Canadian 
government,  corporate  debt,  equity  and 
money  market  securities.  It  also  acts  as 
agent  on  behalf  of  various  TD  entities  in 
the  distribution  and  private  placement 


of  debt  securities,  swaps  and 
derivatives,  in  arranging  for  loan 
products  and  in  trading  loans.  The 
Toronto-Dominion  Bank  Trust  Company 
is  a  New  Yoik  trust  company  that 
provides  limited  corporate  trust 
functions  to  its  affiliates.  Toronto 
Dominion  (New  York),  Inc.  and 
Toronto-Dominion  (Texas),  Inc.  are 
engaged  primarily  in  the  loan  servicing 
business  and  participate  with 
unaffiliated  companies  in  making  loans. 
Toronto  Dominion  Investments,  Inc.  is 
an  investment  vehicle  that  holds  debt 
and  equity  securities  as  well  as  limited 
partnership  interests  pursuant  to  section 
4(c)(7)  of  the  Bank  Holding  Company 
Act  Toronto  Dominion  Capital  (U.SJ^.), 
Inc.  is  organized  for  the  sole  piupose  of 
operating  as  a  specialized  financing 
corporation  under  the  Small  Business 
Investment  Act  of  1958.  as  amended.  It 
makes  investments  in  small  business 
concerns  with  a  capacity  for  growth. 
Toronto  Dominion's  subsidiuies  other 
than  these  described  above  are 
companies  organized  to  hold  real  estate 
that  was  required  in  satisfaction  of  driK 
previously  contracted  in  good  fiith. 

3.  Toronto  Dominion  was  organized  to 
act  as  a  holding  company  and  to  engage 
in  financing  activities  and  provide 
funds  for  IT)  and  companies  controlled 
by  TD.  Toronto  Dominion  received  a 
previous  order  imder  section  6(c)  of  the 
Act  exempting  it  from  all  provisions  of 
the  Act  on  December  18, 1984.^ 
Howevw.  Toronto  Dominion  may  no 
longer  be  able  to  rely  on  the  1984  Order 
for  its  exranption  from  the  Act  because 
a  statement  made  in  the  application  for 
the  1984  Order  (that  Toronto  Dominion 
"and  its  subsidiaries  do  not  and  will  not 
constitute  more  than  10%  of  [TD's] 
assets.")  is  no  longer  true. 

4.  Toronto  Dommion  regularly  issues 
commercial  paper  in  the  United  States 
pursuant  to  the  exnnption  contained  in 
section  3(aX3)  of  the  Securities  Act  of 
1933  (the  "1933  Act").  Subject  to  the 
grant  by  the  SEC  of  the  order  requested 
in  the  application,  Toronto  Dominion 
intmds  to  obtain  additional  funds 
through  the  ofiiBr  and  sale  of  its  debt 
securities  in  the  United  States.  Europe 
and  other  overseas  markets  and  to  lend 
the  proceeds  to  or  invest  the  proceeds 
in  TD  and  other  companies  that  after 
giving  effect  to  the  exemption  requested 
hereby,  will  be  companies  controlled  by 
TD  within  the  meaning  of  rule  3a-5(b). 

5.  Any  issuance  of  ({ebt  securities  by 
Toronto  Dominion  will  be  guaranteed 
unconditionally  by  TD  as  to  the  timely 
payment  of  principal,  interest,  and 


*  Inv0(tment  Company  Act  RelaaM  No*.  1424S 
(Nov.  21. 19S4)  (notice)  and  14280  (Dec  18. 19S4) 
(ordar)  ("1984  Order"). 


premium,  if  any  (the  "Guarantee").  The 
Guarantee  will  provide  each  holder  of 
debt  seciuities  issued  by  Toronto 
Dominion  a  direct  right  of  action  against 
TD  to  mforce  TD's  obligations  under  the 
Guarantee  without  first  proceeding 
against  Toronto  Dominion.  The 
Guarantee  for  a  particular  issuance  may 
not  be  modified  or  amended  in  any 
manner  adverse  to  the  holders  exc»pt 
Mrith  the  consent  of  each  holder  affected. 

6.  Due  to  the  nature  of  debt  markets. 
Toronto  Etominion  may  from  time  to 
time  borrow  amounts  in  excess  of  the 
amounts  required  by  TD  and  companies 
controlled  by  TD  at  any  given  time.  In 
accordance  with  rule  3a-5(aH5)  of  the 
Act,  at  least  85%  of  any  cash  or  cash 
equivalents  raised  by  Toronto  Domiidon 
will  be  invested  in  or  loaned  to  TD  and 
subsidiaries  of  Toronto  Dominion  and 
TD  and  other  companies  that,  after 
giving  efiiact  to  the  exemption  requested 
in  the  application,  will  be  companies 
controlled  by  TD  within  the  meaning  of 
rule  3a-5(b)  as  soon  as  practicable,  but 
in  no  event  later  than  six  months  after 
Toronto  Dominion's  receipt  of  such  cash 
or  cash  equivalents.  In  the  event  that 
Toronto  Dominion  borrows  amoiuits  in 
excess  of  the  amounts  required  TD  anif 
companies  controlled  by  ID  at  any 
given  time,  Toronto  Dominion  will 
invest  such  excess  in  temporary 
investments  pending  investing  the 
money  in  or  lending  the  money  to  TD 
and  companies  controlled  by  TD.  All 
investments  by  Toronto  Dominion, 
including  temporary  investments,  wiB 
be  made  in  government  securities, 
securities  of  TD  or  subsidiaries  of 
Toronto  Dominion  or  TD  or  other 
companies  that,  after  giving  effect  to  the 
exemption  requested  in  the  application, 
will  be  companies  controlled  by  TD 
vrithin  the  meaning  of  rule  3a-5(b)  (or 
in  the  case  of  a  partnership  or  joint 
ventures,  the  securities  of  the  partners 
of  participants  in  the  joint  ventures), 
debt  securities  that  are  exempted  from 
the  provisions  of  the  1933  Act  by 
section  3(aH3)  of  the  1933  Act,  or  equity 
securities  of  unaffiliated  companies  in 
an  amount  that  does  not  exceed  4%  of 
Toronto  Dominion's  assets.  Applicant 
states  that  limited  amounts  of  U.S. 
equities  are  acquired  either  as  part  of 
hedging  activities  for  equity  derivatives 
transactions  or  as  proprietary  positions. 
Were  TD  to  own  such  securities  itself, 
it  would  be  subject  to  withholding  taxes 
on  the  dividends  it  receives  on  such 
shares.  Ownenhip  of  such  securities  by 
Toronto  Dominion  prevents  the 
imposition  of  such  taxes. 

^pUcant's  Legal  Analysis 

1.  Toronto  Dominion  requests  relief 
under  section  6(c)  of  the  Act  for  an 
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exemption  from  all  provisions  of  the 
Act.  Applicant  notes  that  in  the  reU 
adopting  rule  3a-5,2  the  SEC  stated  that 
it  may  be  appropriate  to  grant  exemptive 
relief  to  the  finance  subsidiary  of  a 
section  3(c)  isa«ier,  but  only  on  ■  oase- 
by-case  basis  so  that  it  can  have  the 
opportunity  to  evaluate  all  of  the 
relevant  tactors.  According  to  the 
adopting  release,  the  concern  was  that  a 
company  may  be  considered  a  non- 
investment  company  for  the  purpoaes  of 
the  Act  under  section  3(c)  and  still  be 
engaged  primarily  in  investment 
company  activities. 

2.  Rule  3a-5(b)(3)(i)  in  relevant  part 
defines  a  "company  controlled  by  the 
parent  company"  to  be  a  corporation, 
partnership,  or  joint  venture  that  is  not 
considered  an  investment  company 
under  section  3(a)  or  that  is  excepted  or 
exempted  by  order  from  the  definition 
of  investment  company  by  section  3(b) 
or  by  the  rules  and  regulations  under 
section  3(a).  Certain  of  Toronto 
Dominion's  subsidiaries  do  not  fit 
within  the  technical  definition  of 
"companies  controlled  by  the  parent 
company"  because  they  derive  their 
non-investment  company  status  from 
sedtion  3(c)  of  the  Act. 

3.  Toronto  Dominion  states  that 
neither  itself  and  its  subsidiaries,  nor 
TD  and  its  subsidiaries,  engage 
primarily  in  investment  company 
activities.  In  addition,  if  TD  were  itself 
to  issue  the  securities  that  are  to  be 
issued  by  Toronto  IDominion  and  use 
the  proceeds  for  its  own  purposea  or 
advance  them  to  its  subsidiaries  or 
affiliates,  none  of  TD,  Toronto 
Dominion  nor  any  of  their  respective 
subsidiaries  or  affiliates  would  be 
subfect  to  regulation  under  the  Act. 
While  TD  bu  chosen  to  use  Toronto 
Dominion  as  a  financing  vehicle,  by 
virtue  of  the  Guarantee,  the  holders  of 
the  securities  issued  by  Toronto 
Dominion  will  have  direct  access  to 
TD's  credit. 

4.  Under  rule  3a-5(aH6),  a  finance 
subsidiary  may  only  invest  in 
government  securities,  securities  of  its 
parent  company  or  a  company 
controlled  by  its  parent  company  or 
debt  securities  exempt  under  section 
3(a)(3)  of  the  1933  Act.  Toronto 
Dominion  will  hold  equity  securities  of 
unafiiliated  companies  in  an  amount 
that  does  not  exceed  4%  of  its  assets. 
Toronto  Dominion  will  hold  such 
securities  due  to  non-U.S.  tax 
constraints  applicable  to  TD.  The 
primary  purpose  of  Toronto  Dominion, 
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however,  will  coatinue  to  be  to  finance 
the  buaineaa  operatioiu  of  TD  and 
companies  controlled  by  TD.  Moreover, 
purchasers  of  Toronto  Dominion's  debt 
securities  %irill  receive  disclosure 
documents  that  make  clear  that  such 
purchaaet*  should  ultimately  look  to  ID 
for  repayment  pursuant  to  the 
Guarantee.  Neither  Toronto  Dominion's 
structure  nor  its  mode  of  operation  will 
resemble  that  of  an  investment 
company. 

5.  Section  6(c)  of  the  Act,  in  pertinent 
part,  provides  that  the  SEC.  by  order 
upon  application,  may  conditionally  or 
unconditionally  exempt  any  person, 
security  or  transaction,  or  any  dass  or 
clissas  of  persons,  securities  or 
lieMMlhiiii  from  any  provision  or 
provlaiOBS  of  the  Act  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate,  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  Csirly 
intended  by  the  policy  and  provisions  of 
the  Act.  Toronto  Dominion  submits  that 
its  exemptive  request  meet  the 
standards  set  out  in  section  6(c)  and 
should  therefore  be  granted. 

Applif:ant's  Condition 

Toronto  Dominion  agrees  that  the 
order  granting  the  requested  relief  will 
be  subject  to  the  following  condition: 

1.  Toronto  Dominion  will  comply 
with  all  of  the  provisions  of  rule  3a-5 
under  the  Act.  except:  (1)  Toronto 
Dominion  will  be  permitted  to  invest  in 
or  make  loans  to.  corporations, 
partnerships,  and  joint  ventures  that  do 
not  meet  the  portion  of  the  definition  of 
"company  controlled  by  the  parent 
company"  in  rule  3a-5(b)(3)(i)  solely 
because  they  are  excluded  from  the 
definition  of  investment  company  by 
section  3(c)(1),  (2),  (3),  (4).  (6)  or  (7). 
provided  that  any  such  entity  thst 
Toronto  Dominion  invests  in  or  makes 
loans  to  that  is  excluded  from  the 
definition  of  investment  company 
pursuant  to  section  3(cMl)  or  section 
3(c)(7)  will  be  engaged  solely  in  lending, 
leasing  or  related  activities  (such  as 
entering  into  credit  derivattves  to 
manage  the  credit  risk  exposures  of  its 
lending  and  leasing  activities)  and  will 
not  be  structured  as  a  means  of  avoiding 
regulation  imder  the  Act.  and  provided, 
further,  that  any  such  entity  excluded 
&t>m  the  definition  of  investment 
company  pursuant  to  section  3(c)(6)  of 
the  Act  will  not  be  engaged  primarily, 
directly  or  indirectly,  in  one  or  more  of 
the  businesses  described  in  section 
3(c)(5)  of  the  Act:  and  (2)  Toronto 
Dominion  will  be  permitted  to  invest  in, 
reinvest  in,  own,  hold  or  trade  in  equity 
securities  of  unaffiliated  companies 


with  a  purchase  price  not  in 
4%  of  Toronto  Dominion's 


of 


For  the  SEC,  t>y  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarlaBd, 
Deputy  Secretary. 

[FR  Doc  97-32751  Filed  12-1S-S7: 8:45  ami 
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[TMeeee  No.  34-a94ia;  FUa  No.  SR-Amax- 
97-4^ 

SeH-Regulalory  OrBMiliattons;  Nolle* 
of  FilloQ  and  InHnodisle  Effectiveness 
of  Proposed  Rule  Changs  and 
Amsndnisnt  No.  1  Thsfslo  oy  tits 
Antsrtcan  Stodi  ExdwngSi  Inc. 
Providing  foe  tite  Waivsr  of 
Shafsttoidsr  Approval  as  a 
Prerequisite  to  Csrtsin  Issusnoss  of 
SscurHIss  snd  ths  Rsmoval  of  ttM 
Tsrm  "Backdoor  UsUng"  From  ttis 
Exchangs's  Company  Quids 

Dacamber  8, 1997. 

Pursuant  to  Section  ig(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  3, 1997.  the  American  StQpk 
Exchange.  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  December  5,  1997,  the  Exchange 
filed  with  the  Commission  Amendment 
No.  1  to  the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Srif-Ragalatory  Organlaatioa's 
SUIemenI  of  tlie  Terms  ofSnbatance  of . 
the  Ihopoeed  Rule  Change  -^i* 

The  Exchange  seeks  to  amend  Section 
710  of  its  Company  Guide  to  provide  for 
the  waiver  of  shareholder  approval  as  a 
prerequisite  to  certain  issuahces  of 
securities,  when  obtaining  such 
approval  would  seriously  jeopardize  the 
financial  viability  of  the  issuer.  The 
Exchange  also  seeks  to  revise  Sections 
142,  341.  713,  and  1003  of  its  Company 
Guide  to  eliminate  the  term  "backdoor 
listing." 


<tSU.S.CS78«(bKl) 

*  AmendoMnt  No.  1  corractad  •  drafting  •rror  that 
liiMliailiiiill)  omitted  Soction  142  of  the  Exchange's 
Cemtpany  Guide  from  the  propotad  rule  change 
proviaion  that  would  eliminate  the  term  "backdoor 
iiadng."  See  Letter  from  Claudia  Crowley,  Special 
Counaal.  Legal  S  Regulatory  Policy,  Exchange,  to 
Mirtiaal  L  Loftu*.  Allomey,  Divition  of  Markal 
Ragulaliatk.  romaaiaaion  dalwd  Oacambar  3. 1M7. 
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The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Exchange,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  tlie  Purpose  of,  and 
Statutory  Basis  Cor.  tlie  Propoeed  Rnle 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specifieid  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange,  along  with  the  New 
York  Stock  Exchange  ("NYSE")  and  Hie 
Nasdaq  Stock  lifarket.  Ind,  ("Nasdaq"), 
maintains  guidelines  requiring 
shareholder  approval  for  certain 
issuances  of  securities.  The  Exchange's 
guidelines  are  set  forth  in  Sections  711- 
713  of  the  Exchange's  Company  Guide. 
These  requirements  typically  apply  to 
the  issuance  of  securities  in  connection 
with  management  stock  option  plans, 
large  acquisitions,  or  discounted  private 
placements  involving  the  issuance  of 
20%  or  more  of  the  issuer's  shares. 
Because  the  process  of  obtaining 
shareholder  approval  may  be  time- 
consuming,  the  Exchange  has  long 
observed  an  unwritten  policy  allowing 
the  waiver  of  the  shareholder  approved 
requirement  in  circumstances  where  the 
very  process  of  obtaining  shareholder 
approval  would  seriously  jeopardize  the 
issuer's  ability  to  survive.  The  Exchange 
notes  that  the  rules  of  the  NYSE  and 
Nasdaq  specifically  provide  for  such  an 
exception. 

To  conform  its  rules  to  those  of  the 
other  marketplaces,  the  Exchange 
proposes  to  amend  Section  710  of  the 
Company  Guide  to  provide  that  waivers 
of  the  shareholder  approval  required  for 
certain  issuances  of  securities  may  be 
granted,  upon  vmtten  application  to  the 
Exchange  when:  (i)  The  delay  in 
securing  shareholder  approval  would 
seriously  jeopardize  the  financial 
viability  of  the  issuer;  (ii)  reliance  by  the 
issuer  on  this  exception  is  expressly 
approved  by  the  audit  committee  of  the 
issuer's  board  of  directors  or  a 
comparable  body;  and  (iii)  the  issuer 


mails  a  letter  to  all  shareholders,  at  least 
ten  days  before  the  shares  are  to  be 
issued,  describing  the  transaction, 
alerting  the  shareholders  to  its  omission 
to  seek  the  shareholder  approval  that 
would  otherwise  be  required,  and 
indicating  that  the  audit  committee  of 
the  issuer's  board  of  directors  or  a 
comparable  body  has  expressly 
approved  the  exception. 

In  addition,  the  Exchange  proposes  to 
eliminate  the  term  "backdoor  listing" 
from  Section  341  of  the  Company  Guide 
and  certain  related  provisionsj?  The 
Exchange  cturently  uses  the  term  to 
describe  a  merger  between  a  listed  sad 
unlisted  company,  the  net  effect  of 
which  is  so  substantial  that  the 
Exchange  considers  it  appropriate  to 
evaluate  the  listing  eligibility  ofthe 
surviving  entity  under  the  Exchange's 
original  listing  guidriines.  The 
Exchange  will  retain  the  substance  of 
the  afiacted  Sections,  but  eliminate  the 
term  "backdoor  listing"  because  the 
Exchange  believes  the  phrase  creates  an 
undesirable  image.  The  Exchange 
contends  that  Section  341  actually 
enhances  regulation  by  requiring  a 
substantially  changed  company  to  meet 
original  listing  guidelines  in  order  to 
remain  listed. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  vtrith 
Section  6(b)  of  the  Act,^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5),'  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  maricet 
and  a  national  mariEet  system,  and  to 
protect  investors  and  the  puUic  interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  conunents  with  respect 
to  the  proposed  rule  change. 


m.  Date  of  Effiectiveneas  ofthe 
Proposed  Rule  Change  and  Timing  fior 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (i)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  does  not  impede  any 
significant  burden  on  competition;  and 
(iii)  does  not  become  operative  for  30 
days  from  December  5, 1997,  the  date  (jn 
which  it  was  filed.^  and  the  Exchange     * 
provided  the  Commission  with  wxitte&i^ 
notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  business  days 
prior  to  the  filing  date,  it  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
ofthe  Act  7  and  Rule  19b-4(e)(6)« 
thereunder. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  sununarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act, 

IV.  Solicitation  of  ComnMBls 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vdth  the 
Secretary.  Securities  md  Exchange 
Commission,  450  Fifth  Street,  hJW.. 
Washington.  DC  20549.  Copies  ofthe 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change-that  are  filed  with  ths 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  §552,  will  be 
available  for  inspection  and  copjring  in 
the  Commission's  Public  Refierence 
Section.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Amex-97- 
42  and  should  be  submitted  by  January 
6,1998. 

For  the  Commission,  by  tlte  Divisimi  of 
Market  Regulation,  ptirsuant  to  delegated 
authority." 


'  Confonning  changes  are  alio  propoiad  to  Iw 
made  to  Sections  142,  713  and  1003  of  the 
Company  Guide.  ' 

«lSU.S.CS78f[b). 

«tSU.S.CS7Sl(bK5). 


"The  proposed  rule  change  filing  is  deemed  filed 
as  of  the  dale  Amendment  No.  1  was  received  by 
the  Conuniasioo. 

MSU.S.C$78«(bM3MA). 

•17  CFR  240.19b-«(eX6). 

•17  CFR  200.30-3(aXl2). 
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SECURfTIES  AND  EXCHANGE 
COMMISSIOfI 

(Ratan*  No.  )4-M417:  FMe  No.  SR-NASO- 
97-aO) 

Self-ReguMory  Organizationa;  Notica 
of  RHng  of  f*ropoaad  Rule  Change  by 
the  National  Aaaoclatlon  of  SacurWaa 
Daalarm,  Inc.,  Relating  to  Optlona 
Poaltlon  Umlta 

DKvmlMr  0. 1007. 

Pursuant  to  Section  19(bMl)  of  the 
Securities  Exchange  Act  of  1034 
("Exchange  Act"  or  "Act").<  notice  U 
hereby  given  that  on  October  30.  199^, 
NASD  Regulation.  Inc.  ("NASD 
Regulation")  filed  with  the  Seciirities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  1.  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Kagulatory  Otgealsatioa's 
Statsmeai  of  tke  Tera*  of ! 
the  Ptmaaed  lole  ( 


NASD  Regulation  is  proposing  to 
amend  Rule  2860  of  the  Conduct  Rules 
of  the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or 
"Association"),  to  exempt  conventional 
equity  option  transactions  that  sre 
intermediated  by  s  member  pursuant  to 
Exchange  Act  Rule  15a-6(s)(3)  from 
options  position  limits  provided  that  the 
member  reports  such  transections  to  the 
Association  in  accordance  with  the 
optioiu  position  reporting  requirements. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized. 

2860.  Optioiu 

(bN3)  Position  Limits: 

(A)  Stock  Options— Except  in  hiohly 
unusual  circumstances,  and  with  the 
prior  written  approval  of  the 
Association  pursuant  to  the  Rule  9600 
Series  for  good  cause  shown  in  eech 
instance,  no  member  shall  efbct  for  any 
account  in  which  such  member  haa  an 
interest,  or  for  the  account  of  any 
partner,  officer,  director  or  employee 
thereof,  or  for  the  account  of  any 
customer,  an  opening  transaction 
through  Nasdaq,  the  over-theK»untar 


market  or  on  any  exchange  in  a  stock 
option  contract  of  any  clus  of  stock 
options  if  the  member  has  reason  to 
believe  that  aa  a  result  of  such 
txaneaction  the  member  or  partner, 
otRcer.  director  or  employee  thereof,  or 
customer  would,  acting  alone  or  in 
concert  with  others,  directly  or 
indirectly,  hold  or  control  or  be 
obligated  in  respect  of  an  aggregate 
position  in  excees  ot 


(E)  Conventional  equity  option 
tronsactionM  effected  by  a  member 
pursuant  to  Exchange  Act  Rule  15a- 
8(a)(3)  shall  not  be  subfect  to  position 
limits  set  forth  in  this  subparagraph, 
provided  that  such  conventional  equity 
option  transactions  are  reported  to  the 
Association  in  accordance  with  the 
requirements  of  subparagraph  (5). 

n.  SelMagulatory  Orgaaizatioa's 
Slaleaieiit  of  the  Purpoee  ot,  aad 
Slatatory  Basis  for,  the  Propoead  Rule 


MSU.S.C«7Si(bNl). 


In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  propoead  rule  change.  The  text 
of  these  statements  may  be  examined  et 
the  places  specified  in  Item  IV  below. 
The  aalf-regulatory  oigaiiization  has 
prepared  summariea.  eat  fcith  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Setf-Reguhtory  Organixation'$ 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propoeed  Rule 
Change 

1.  Purpoee 

The  proposed  rule  change  would 
exempt  conventional  equity  option 
transactions  in  which  members  act  as 
agent  or  intermediary  pursuant  to 
Exchange  Act  Rule  15a-6(aM3)  from 
options  position  limits  provided  that 
eadl  conventional  equity  option 
tnogactions  are  reported  to  the 
Association  pursuant  to  Rule  2860(bX5). 
NASD  Rule  2860(bM3)  establishae  limiu 
on  the  number  of  options  contracts  that 
a  member,  a  customer,  or  a  group  of 
investors  acting  in  concert  can  %vrite  or 
hold.  Specifically.  Rule  2860(b)(3) 
provides  that  "no  member  shall  effect 
*   *   *  for  the  account  of  any  customer, 
an  opening  transaction  through  Nasdaq, 
the  over-the-counter  market  or  on  any 
exchange  in  a  stock  option  contract  of 
any  class  of  stock  options  if  the  •   •   • 
customer  would  ■  •  •  hold  or  control 
or  be  obligated  in  respect  to  an  aggregate 
position  in  excess  of  [certain  prescribed 


limits]."  '  Members  have  expressed 
uncertainty  as  to  whether  U.S.  broker/ 
dealers  that  intermediate  conventional 
equity  option  transactions  between  their 
affiliated  foreign  broker/dealers  and 
U.S.  institutional  investors  and  major 
U.S.  institutioiud  investors  pursuant  to 
Rule  15a-6(a)(3).  and  that  do  not  carry 
such  options  positions,  are  subject  to 
the  limiu  of  the  Rule.  The  NASD's 
options  position  limits  apply  to  both 
conventional  and  standardized  equity 
options.  The  proposed  rule  change, 
however,  would  affect  only  transactions 
in  conventional  equity  options 
intermediated  by  a  member  pursuant  to 
Rule  lSa-6(a)(3).  Position  limits  for  all 
other  conventional  equity  options 
transactions,  as  well  as  for  standardized 
optioiu,  would  remain  unchanged. 

NASD  Regulation  believes  that  Rule 
2860  is  ambiguous  as  to  whether  the 
limits  specified  in  the  Rule  apply  to 
option  position  transactions 
intermediated  by  a  member  firm  under 
Rule  15a-6(aK3),^  and  understands  that 
industry  practice  in  this  respect  is 
inconsistent  NASD  Regulation  is  filing 
this  proposed  rule  change  in  order  to 
provide  clarity  and  consistency  of 
treatment  for  all  member  firms 
participating  in  transactions  with 
foreign  broker/dealers  under  Rule  15a- 
6(sK3),  and  also  to  ensure  that  such 
transactions  are  reported  under 
paresraph  (bHS)  of  the  Rule. 

NASD  RegiUation  proposes  «nwtnHing 
Rule  2860(bl(3)  to  expressly  exempt 
conventional  equity  option  transactions 
intermediated  by  U.S.  broker/dealers 
pursuant  to  Rule  15a-6(aX3),  provided 
that  the  member  report  to  the 
Association  such  transactions  which 
establish  an  aggregate  position  of  200  or 
more  option  contracts  pursuant  to  Rule 
2860(b)(5).  Exchange  Act  Rule  15a- 
6(aX3)  provides  that  a  foreign  broker  or 
dealer  may,  without  registering  under 
the  Seciuities  Exchange  Act  of  1934. 
induce  or  attempt  to  induce  the 


«0e  Swftmabm  S.  19*7,  Um  NASD  BM  • 
pcopowd  rul*  chant*  «>  tui*  2M0(I>)  to 
()iMgp«|Ma  coovaotioaal  aquity  optioos  Imm 
wrh—ia  trarhrt  aquity  opboo*  for  poaitioa  Hmii 
puipoaaa  and  to  tmanfl  tba  OTC  Collar  Exemptioa 
to  ptovida  thai  tba  aMaaptkia  may  ba  uUUzad  witk 
laapact  to  an  aatiia  ooai^Maioaal  ai|iiily  option 
poaitioo.  not  jucl  thai  poftioo  that  iraa  aaiabltahad 
punuaol  to  tha  NASO't  poaitioa  limit  bsd|a 
axamption  niia.  Sil-NASI>-«7-«7.  Thi*  propoaad 
nila  iT»an§a  it  ctirrantly  paoding  with  tha 


Hk 


,lhaNASO 
eoacaming  poaition 


*IaNASDNotkato 
anawafaica 
limit*,  ai 

QuaatioB  fS:  Do  tba  NASD  opdom  rulaa  apply  to 
coavaotional  option  traniaction*  allactad  abroad  by 
an  NASD  mib»  or  a  ionifp  branch  of  an  NASD 


Anawar  Yaa.  If  tha  opdoa  i*  bookad  and  carriad 
with  an  NASD  mambar,  it  U  fubtact  to  the  NASD 
poaition-Umit  rula. 
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purchase  or  sale  of  any  security  by  a 
U.S.  institutional  investor  or  major  U.S. 
institutional  investor  so  long  as  a 
registered  U.S.  broker/dealer 
intermediates  such  transaction.*  By 
intermediating  transactions,  the  U.S. 
broker/dealer  is  respoiuible  for  (1) 
Effecting  the  transactions,  other  than 
negotiating  their  terms;  (2)  issuing  all 
required  confirmations  and  statements; 
(3)  extending  or  arranging  any  credit  to 
the  U.S.  institutional  investor  or  major 
U.S.  institutional  investor  in  connection 

with  the  transactiOIU;  (4)  maintiiining 

required  books  and  records  relating  to 
the  transactions;  (5)  complying  with  the 
net  capital  requirements  of  Exchange 
Act  Rijle  15c3-l  with  respect  to  the 
traiuactions;  and  (6)  receiving, 
delivering,  and  safeguarding  funds  and 
securities  in  connection  with  the 
transactions  on  behalf  of  the  U.S. 
institutional  investor  or  the  major  U.S. 
institutional  investor  in  compliance 
with  Exchange  Act  Rule  lSc3-3.  While 
the  responsibilities  of  a  U.S.  broker/ 
dealer  under  Rule  15a-6(a)(3)  may  be 
significant,  they  do  not  otherwise 
change  what  is  essentially  a  foreign 
transaction  between  a  U.S.  institutional 
customer  and  a  foreign  broker/dealer. 
Further,  as  a  jurisdictional  matter,  the 
NASD's  options  position  limits  do  not 
apply  to  transactions  that  occur  directiy 
between  a  U.S.  ciutomer  and  a  foreign 
broker/dealer. 

The  proposed  rule  change  would 
require  Ride  15a-6(a)(3)  conventional 
equity  option  transactions  to  be  reported 
to  the  NASD  in  accordance  with  the 
reporting  requirements  tor  large  options 
positions  generally.  Rule  2860(b)(5)(ii) 
imposes  reporting  obligations  on  "each 
accoimt  in  which  the  member  has  an 
interest  *   *   *  and  each  customer 
account,  which  has  established  an 
aggregate  position  of  200  or  more  option 
contracts*  *  *."  Under  the  proposed 
rule  change,  conventional  equity  option 
transactions  intermediated  by  a  member 
pursuant  to  Rule  15a-6(a)(3)  that 
establish  an  aggregate  position  of  200  or 
more  option  contracts  would  be 
reported  to  the  Association.  Although 
an  institutional  investor  entering  into  an 
option  transaction  with  a  foreign  broker/ 
dealer  that  is  booked  with  a  member 
pursuant  to  Rule  158-6(a)(3)  is  a 


*  In  a  no-action  letter  dated  April  9. 1997. 1997 
SBC  No-Act.  LEXIS  52S,  the  Commission  expanded 
the  exemption  under  Rule  15a-6  to  include 
transactions  with  any  entity  that  owns  or  controls 
in  excess  of  S100  million  in  aggregate  financial 
atsets  and  modified  the  clearance  and  settlement 
requirements  of  an  intermediating  U.S.  brolcer/ 
dealer  with  respect  to  foreign  securities  and  U.S. 
Government  securities.  Additionally,  the  no-action 
letter  expanded  the  range  of  permissible  contacts 
between  foreign  broiler/dealers  and  U.S. 
institutional  investors. 


customer  of  the  foreign  broker/dealer, 
and  not  the  member,  the  proposed  nile 
change  would  require  the  member  to 
report  the  identity  of  the  person  or 
persoiu  having  an  interest  in  an  option 
position  and  the  total  of  number  of 
contracts  in  accordance  with  Ride 
2860(b)(5)(ii).  The  information  reported 
to  the  Association  would  be  used  by  the 
NASD  Regulation  Market  Regulation 
staff  as  part  of  their  ongoing  market 
surveillance  operations  and  should 
minimize  the  risk  o£any  market 
manipulation  or  disruption  related  to 
the  accumulation  or  disposition  of  large 
options  positioiu. 

The  proposed  rule  change  may  raise 
concerns  that  it  could  motivate 
members  to  move  their  existing 
conventional  equity  options  business  to 
off-shore  broker/dealer  affiliates  to 
avoid  position  limits  entirely.  In 
response  to  these  concerns,  NASD 
Regulation  notes  that  the  proposed  rule 
change  is  limited  to  transactions 
"effected  pursuant  to  Exchange  Act  Rule 
15a-6(a)(3)" — i.e.,  trades  negotiated 
between  a  foreign  broker/dealer  and  a 
U.S.  institutional  investor  or  major  U.S. 
institutional  investor  for  which  the  U.S. 
broker/dealer  is  acting  solely  in  the 
limited  capacity  prescribed  by  Rule 
15a-6(a)(3).  The  proposed  rule  change 
would  not  allow  a  member  to  negotiate 
an  option  transaction  with  a  U.S. 
institutional  automer  and  then  book 
such  transaction  with  a  foreign  broker/ 
dealer  affiliate  and  thereby  avoid 
position  limits  because  such  transaction 
would  not  be  "efiiscted  pursuant  to 
Exchange  Act  Rule  15a-6(a)(3)." 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisioiu  of  Section  15A(b)(6)  of 
the  Act '  in  that  it  promotes  just  and 
equitable  principles  of  trade,  removes 
impediments  to  and  perfects  the 
mechanism  of  a  free  and  open  marliet 
and  a  national  market  system,  and  is  not 
designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Association  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Frmn 
^4embers,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  Yeceived. 

m.  Date  of  Efiactiveiieaa  oftiae 
Propoeed  Rula  f^**^  and  Timing  far 
Coounission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  R;^ister  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  CommentB 

Interested  persoiu  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  forgoing. 
Persoiu  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  {person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NASD-g7-80  and  should  be 
submitted  by  January  6, 1998. 

For  the  Commission,  by  the  Divisitm  of 
Maricet  Regulation,  pursuant  to  delegated 

authority.^ 

Marsaiet  H.  McFariaad. 

Deputy  Secretary. 

[FR  Doc.  97-32753  Filed  12-15-07;  8:45  am] 

■aXStO  CODE  MMO-SI-M 
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•  17  CFR  200.3O-3(aXl2). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Ho.  94-at419;  FM*  Ne.  SR-PCX- 


8«H-Reguletory  OrBanizatlone;  Nottc* 
of  Rling  and  Order  Qrarrtlno 
Acoeiemea  Approval  oi  rropoeea 
Rule  ChenQe  end  Amendnient  Noe.  1 
end  2  Ttierolo  by  the  Psclflc  CxchenQe, 
Inc.  RetetinQ  to  Merket  Metier  Outelde 
TfedkiQ  ActcouHle 

Punuanl  to  Section  19(bXl)  of  Um 
Securities  Exchange  Act  of  1934 
("Act"),'  end  Rule  19b-4  thereunder.' 
notice  ia  hereby  given  that  on 
September  9.  1997,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  Mrith  the  Securities  and  Exchange 
Commiaaion  ("SEC  "  or  "Commiaaion") 
the  propoaed  rule  change  as  deacribed 
in  Itema  I  and  II  below,  which  Rema 
have  been  prepared  by  the  aelf- 
regulatory  organization.  On  October  31, 
1997,  the  Exdiange  aubmitted 
Amendment  No.  1 '  and  on  November  6, 
1997.  the  Exchange  aubmitted 
Amendment  No.  2  *  to  the  propoaed  rule 
change.  The  Commiaaion  ia  publiahing 
thia  notloe  to  aolicit  oraunente  oo  the 
proposed  rule  change  from  Inteiested 
peraona  and  to  grant  accelerated 
approval  to  the  propoaed  rule  change,  aa 
amended. 

I.  Self-Regulatory  Organixatioa's 
Statement  of  the  Terms  of  Substance  of 
IJm  Propoeed  Ride  Change 

The  Exchange  ia  proposing  to  amend 
ita  rules  to  eliminate  the  current 
requirements  of  routine  submiaaion  by 
Market  Makers  of  information  relating  to 
non-market-makar  trading  accounts  (or 
"outaide"  accounts).  The  text  of  the 
propoaed  rule  change  is  available  at  the 


MSU.S.C|7at(bNi). 

*17CP1l240.19b-4 

'SmlMtm  from  Michaal  O.  Pianon.  SMtior 
AttoTMy.  PCX  lo  DmvUi  S.  Slandzki.  Atlanwy.  SEC 
datad  Octobof  29.  1W7  ("AoMndinant  No.  1"). 
AnnndwMit  No.  1  ckriBM  what  typM  of 

t  Ik*  rlaartng  firm  must  raport  to  Iha 

~  rltui«a.3«(b).UadaiUaB. 
I  Na  1  adds  Iwi^Mii  to  RaUa  awSSfb) 
iImI  iMviMs  MbWi  Mskan  to  Noart  •Mcutad 
laftk»KachMMa,ln 


AMiMMy.  SEC 
Na  1").  Id 
tlwitt 


ii 

axaculad  order*. 

*  See  lattar  froin  MichMl  O.  I 
Atloniay.  PCX  to  David  S.  i 
datad  Norambar  5.  19*7  Vf 
AjnaadtoMl  Na  2.  the  Exchai^  i 
will  kaaua  a  lafulaiory  circular  to  1 
MMnbor  Firma  •taliag Ikal  all  ollka I, 
inlormatioD  cuirvntly  ooMlalaad  ta  Itilm  tMfbi  will 
continua  to  ba  raquirad  to  ba  rsf  nrii ri jnifwiant  to 
tha  Rule.  In  addition.  Ihn  flThilHi  W  f wiwlailgaa 
that  if  it  taak*  to  aliminata  tha  iiqillfsi  raporting 
of  any  (pacific  information,  audi  a  otaifa  would 
raquira  a  rula  fiitat  BMisasal  to  SaottoB  1f(b)  of  tha 
Act  Finally.  AaNMbNMl  Na  I  aHhasa  ariaor. 
Doo-iubataativa  changa  to  Iha  Rula. 


Office  of  the  Secretary,  PCX.  and  at  the 
Commiaaion. 

n.  Self-Regulatory  Organixatioa's 
Statemeat  of  tlie  Purpose  oC  aad 
Statutory  BmIs  far.  the  Propeeed  Rule 


in  ita  filing  wdth  the  Commiaaion,  the 
aelf-regulatory  organization  included 
statementa  concerning  the  purpose  of 
and  basis  for  the  propoaed  rule  change 
and  diacuaeed  any  commenta  it  received 
on  the  |m>posed  rule'change.  The  text 
of  these  atatements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  haa 
prepared  aununariea,  aat  forth  in 
Sectiona  A,  B.  and  C  below,  of  the  moat 
aignificant  aapecta  of  auch  atatementa. 

A.  Self- Regulatory  Organization't 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Propoeed  Rule 
Change 

1. Purpose 

The  Exchange  ia  proposing  to  amend 
ita  Rule  6.39,  "Securitiea  Accounts  and 
Orders  of  Market  Makers."  Specifically, 
the  Exchange  ia  amending  Rule  6.39(a) 
regarding  the  identification  of  accounts, 
to  eliminate  the  need  for  routine 
aubmlaaion  by  Market  Makers  of 
information  on  non-market-maker 
trading  accounta  or  "outaide  accounta." 
Currently.  Exchange  Market  Makers  are 
required  to  identify  and  report  to  the 
Exchange  all  accounta  in  which  the 
Market  Maker  may  engage  in  stock, 
option  and  securities  trading,  directly  or 
indirectly,  or  over  which  it  haa 
investment  diacretion.  The  Rule  in  ita 
current  form  is  broad  enough  to  require 
Market  Makers  to  report  professionjd 
trading  accounts  held  at  clearing  firms, 
as  well  aa  outside  personal  accounts 
auch  aa  brokerage  accounta.  The  rxile 
change  will  require  Market  Makers  to 
report  outside  account  information  only 
when  requested  by  the  Exchange.  The 
Kxchaiy  also  proposes  amending  Rule 
6.39(b)  regarding  the  reporting  of  Market 
Maker  orders.  Cunently.  eech  Market 
Maker  ia  required  to  report  to  the 
Fifrheime  every  order  entered  into  by 
that  Market  Maker  within  the 
specifications  of  the  Rule.  The  Exchange 
proposes  amending  Rule  6.39(b)  to 
require  the  clearing  firm  that  maintains 
the  Market  Maker's  trading  account, 
rather  than  the  Market  Maker 
personally,  to  report  executed  order 
information  to  the  Exchange.  The 
Exchange  believes  it  is  appropriate  to 
limit  the  required  order  information  to 
"executed"  orders  only,,  based  upon  its 
position  that  only  marginal  surveillance 
benefits  are  derived  from  gathering 


unexecuted  order  information  on  a 
routine  beaia. 

Under  the  propoaal.  the  Mariwt  Maker 
will  be  held  reaponaible  for  the 
reporting  requirements  only  if  the 
clearing  firm  is  not  reporting  executed 
order  information  to  the  Exchange  and/ 
or  if  the  Exchange  has  requested  that  the 
Market  Maker  provide  the  information. 
Furthermore,  the  profwaed  rule  rifng* 
will  clarify  that  thia  reporting 
requirement  applies  to  all  accoimta 
carried  for  Market  Makers  who  are  the 
aubfect  of  a  clearing  firm  Letter  of 
Guarantee  issued  to  the  Exchange 
pursuant  to  Rule  6.36. 

The  clearing  firm  thus  will  be  the 
primary  source  for  the  reporting  of 
Market  Maker-executed  order 
information  to  the  Exchange.  However, 
•11  firms  that  represent  and  execute 
market-maker  orders  will  continue  to  be 
responsible  for  maintaining  and 
retaining  executed  and  unexecuted 
order  information  as  required  by  Rules 
17a-3  and  17a-4  under  the  Act  and  by 
Exchange  Rule  6.68. 

Finally,  in  an  effort  to  improve 
reporting  and  move  tovrard  electronic 
reporting  in  the  future,  the  Exchange 
proposed  to  eliminate  from  Rule  6.39(b) 
the  existing  description  of  specific  order 
information  required  to  be  reported.^ 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  Section 
6(bK5)'  requirement  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-ReguJatory  Organixation's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  commenta  were  solicited 
or  received  with  respect  to  the  propoaed 
rule  change. 


■Thia  ptoviaioa  states  that  tha  report  ptaJaJng 
to  ordan  mual  include  the  terms  of  each  oidar, 
identification  of  the  brokerage  fiims  through  whicb 
the  orders  were  entered,  the  times  of  entry  or 
canoatlation.  the  time  report  of  axacution  wan 
raoaivad  and.  if  all  or  part  of  tha  order  was 
axaculad.  the  quality  and  execution  prica  The 
Exchange  will  continue  to  require  the  reporting  of 
this  information,  but  pursuant  to  a  Regulatory 
Circular.  See  Amendment  No.  2,  supra  note  4. 

•lSU.S.C$78f(bN5). 
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m.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Propoaed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  • 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)  of  the  Act.' 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5)"  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public 
interest." 

The  Commission  believes  that  the 
PCX's  proposal  to  allow  market-makers 
to  provide  outside  account  information 
upon  request  by  the  Exchange  rather 
than  providing  such  information  on  a 
routine  basis  is  a  reasonable  revision  to 
the  Exchange's  market-maker  account 
reporting  procedures.  This  conclusion  is 
based  on  the  Exchange's  representation 
that  outaide  account  information 
provides  little  benefit  to  the  Exchange's 
surveillance  programs  unless  special 
circumstances  exist.  The  Commission 
believes  that  the  ability  of  the  Exchange 
to  request  outside  account  information 
upon  request  should  help  preserve  the 
Exchange's  ability  to  conduct  adequate 
surveillance. 

The  Commission  believes  that  PCX's 
proposal  to  make  a  Market  Maker's 
clearing  firm  the  primary  responsible 
source  for  reporting  market-maker 
executed  order  information  to  the 
Exchange  is  a  reasonable  means  of 
streamlining  the  order  reporting 
process.  Accordingly,  the  proposed 
change  should  result  in  more  effective 
and  efficient  reporting  of  market-maker 
accounts  and  executed  order 
information  to  the  Exchange,  thus 
promoting  just  and  equitable  principles 
of  trade,  perfecting  the  mechanism  of  a 
free  and  open  national  market  system, 
and  furthering  investor  protection  and 
the  public  interest. 

Tne  Conmiission  believes  it  is 
appropriate  to  limit  the  required 
submitted  order  information  to 
"executed"  orders  only,  based  on  PCX's 
representation  that  only  minimal 
surveillance  benefits  are  gained  by 
gathering  uinexecuted  order  information 
on  a  routine  basis.  Where  the  clearing 


firm  is  not  reporting  the  information  to 
the  Exchange  and  if  the  Exchange 
requests  that  the  market-maker  provide 
the  information,  the  market-maker  will 
be  responsible  for  reporting  executed 
order  information.  Moreover,  while  the 
clearing  firm  is  the  primary  source  for 
the  reporting  of  market-maker  executed 
order  information,  the  firms 
representing  and  executing  market- 
maker  orders  will  continue  to  be 
responsible  for  maintaining  and 
retaining  executed  and  unexecuted 
order  information  pursuant  to  Rules 
17a-3  »o  and  17a-4  "  of  the  Act  and 
Exchange  Rule  6.68.  These  provisions 
offer  further  assurance  that  executed 
order  information  will  be  reported  and 
records  of  executed  and  unexecuted 
orders  will  be  maintained. 

The  Commission  believes  that  the 
PCX's  proposal  to  eliminate  the  existing 
description  of  specific  order  information 
required  to  be  reported  pursuant  to  Rule 
6.39(b)  >2  will  provide  the  Exchange 
with  greater  flexibility  in  adding 
reporting  requirements  as  needed.  The 
Commission  notes  that  the  Exchange 
has  agreed  to  issue  a  regulatory  circular 
to  its  members  reflecting  that  all  of  the 
specific  order  information  currently 
contained  in  Rule  6.39(b)  will  continue 
to  be  required  to  be  reported  pursuant 
to  the  Rule."  If  the  PCX  in  the  future 
seeks  to  eliminate  the  required  reporting 
of  any  of  the  specific  information,  such 
a  change  would  require  the  submission 
of  a  rule  filing  pursuant  to  Section  19(b) 
of  the  Act.!* 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The  proposal,  as 
amended,  is  virtually  identical  to  a 
proposal  by  the  Chicago  Board  Options 
Exchange  approved  by  the  Commission 
on  February  13,  1997,  following  a  full 
notice  period  during  which  no 
comments  were  received.'* 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 


MS  U.S.C  5  78f[b). 

•15U.S.C.878f[b)(5). 

*  In  approving  this  rule  change,  the  CommisaioD 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C578c(f). 


>»17CFR240.17a-3. 

'M7Cn<240.17a-4. 

"  See  supra  note  S. 

*'  See  Amendment  No.  2,  supra  note  4.. 

"W. 

"  See  Securities  Exchange  Act  Release  No.  38286 
(Feb.  13, 1997).  62  FR  8287  (Feb.  24. 1997)  (order 
approving  File  No.  SR-CBOE-g6-70). 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  ako  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-PCX-97-37  and  should  be 
submitted  by  January  6, 1998. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  (SR-^*CX-97-37) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Marltet  Regulation,  pursuant  to  delegated 
authority.*^ 

Jonatliaii  G.  Katz, 

Secretary. 

(FR  Etoc.  97-32756  Filed  12-15-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releeee  No.  34-39409;  Hie  Na  SR-PTC- 
97-04] 

Self-Regulatory  Organizations; 
Participating  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  to  Conform 
PTC's  Rules  to  the  Reviaod  Articiss  8 
and  9  of  the  Uniform  Commercial  Code 
of  ttie  State  of  New  York 

December  S,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
October  10, 1997,  the  Participants  Trust 
Company  ("PTC")  filed  with  the 
Siecurities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  items  have  been 
prepared  primarily  by  PTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


'•  IS  U.S.C.  S78s(bH2). 
"  17  CFR  200.30-3(aKl2). 
<  IS  U.S.C  78s(bXl). 
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I.  Self-Ragulatory  Organisation's 
Statenwnt  of  tha  Terms  of  Sufaatanca  of 
tha  Propoaed  Rula  C3iaapB 

The  proposed  rule  change  amends 
PTC's  rules  to  make  them  consistent 
with  the  revisions  to  Articles  8  and  9  of 
the  Uniform  Commercial  Code  ("UCC") 
of  the  State  of  New  York. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoae  of,  and 
Statutory  Basis  for.  the  Propoaad  Rule 
Change 

In  its  filing  with  the  Commission,  PTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
commants  it  received  on  the  proposed 
rule  chsnge.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  PTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statement' 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  PTC's  rules  to  make 
them  consistent  with  the  amendments 
to  Article  8  and  Article  9  of  the  UCC 
(collectively  "Article  8")  that  are 
effective  in  the  State  of  New  York  on 
October  10.  1997.  According  to  PTC.  the 
proposed  amendments  retain  the 
meaning  of  PTC's  existing  rules  under 
the  new  Article  8  format  and 
terminology  by  deleting  certain  cross- 
references  to  the  former  Article  8  and 
replacing  obsolete  terminology. 

PTC  believes  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(F)  of  the  Act  ^  and  the  rules 
and  regulations  thereunder  because  it 
calls  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  protects  investors  and 
the  public  interest,  by  conforming  PTC's 
rules  to  changes  in  the  New  York  State 
law  in  order  to  retain  the  meaning  of 
PTC's  existing  rules. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

FTC  does  not  believe  thst  the 
proposed  rule  change  imposes  any 
burden  on  competition. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Participants  have  requested  that  PTC 
make  the  proposed  rule  change.  PTC  has 
not  solicited  nor  received  any  written 
comments  on  the  proposed  rule  change- 
Ill.  Data  of  EflsctivaiMas  oftka 
Propoaed  Role  Change  and  Timing  Esr 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act  *  and  pursuant 
to  Rule  19b-4(e)(l)'  promulgated 
thereunder  because  the  proposal 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  existing  PTC  rules.  At 
any  time  within  sixty  day*  of  the  filing 
of  such  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act 

IV.  Solicitation  of  Comnwnls 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relsting  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  tha 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC  All  submissions  should 
refer  to  File  No.  SR-PTC-97-04  and 
should  be  submitted  by  January  6, 1998. 

For  tha  Commission  by  tlw  Division  of 
Market  Ragulalion.  pursuant  to  delegated 
authority.* 


Margarat  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-32752  Filed  12-15-97;  8:45  am] 

MUSIQ  COM  SS10-01-M 


SMALL  BUSINESS  ADMINISTRATION 


'Tha  CommiMioo  haa  modiSad  tha  laxl  of  Uia 
Mimaiariaa  praparad  by  PTC 
MS  U.S.C  78q-l(bN3Xn. 


«1SU.S.C7S«(bM3NANi). 
•17CFR  240  19t>-4(aNl). 
•  17  CFR  200.3O-3(aNl2). 
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Stale  of  Mlaeieslppi  (and  ConHguoin 
Pariahaa  In  Louisiana) 

Pearl  River  Cotmty  and  the 
contiguous  Counties  of  Forrest. 
Hancock.  Harrison,  Lamar,  Marion,  and 
Stone  in  the  State  of  Mississippi,  and  St 
Tammany  and  Washington  Parishes  in 
the  State  of  Louisiana  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  s  tornado  which  occurred  on 
November  21, 1997.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  until  the  close 
of  business  on  January  30, 1998  and  for 
economic  injury  imtil  the  doae  of 
business  on  September  1. 1998  at  the 
address  listed  below  or  other  locally 
armounced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office.  One  Baltimore  Place,  Suite 
300.  Atlanta.  GA  30308. 

The  interest  rates  are: 

For  Physical  Damage 

Homeowners  with  credit  available 
elsewhere — 7.625% 

Homeowners  without  credit  available 
elsewhere— 3.812% 

Businesses  with  credit  available 
elsewhere — 8.000% 

Businesses  and  non-profit 
organizations  without  credit  available 
elsewhere — 4.000% 

Others  (including  non-profit 
organizations)  with  credit  available 
elsewhere — 7.125% 

For  Economic  Injury 

Businesses  and  small  agricultural 
cooperatives  without  credit  available 
elscrwhere — 4.000% 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  299312  for 
Mississippi  and  299412  for  Louisiana. 
For  economic  injury  the  numbers  are 
967300  for  Mississippi  and  967400  for 
Louisiana. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No«.  59002  and  590O8.) 

Dated:  December  1.  1997. 
GingtrLaw 
Acting  Administmtor. 
(FR  Doc.  97-32725  Filed  12-15-97;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
[Deciaration  of  Disaster  12995] 

State  of  Washington 

Kitsap  County  and  the  contiguous 
Coimties  of  Island,  Jefferson,  King, 
Mason  and  Pierce  in  the  State  of 
Washington  constitute  a  disaster  area  as 
a  result  of  damages  caused  by  a  fire 
-  which  occurred  on  November  13, 1997 
in  the  Kona  Village  Apartments  in  the 
City  of  Bremerton.  Applications  for 
loans  for  physical  damages  may  be  filed 
imtil  the  close  of  business  on  January 
30, 1998  and  for  economic  injury  imtil 
the  close  of  business  on  September  1, 
1998  at  the  address  listed  below  or  other 
locally  announced  locations:  U.S.  Small 
Business  Administration.  EKsaster  Area 
4  Office.  P.O.  Box  13795,  Sacramento. 
CA  95853-4795. 
The  interest  rates  are: 

For  Physical  Damage: 

Homeowners  with  credit  available 
elsewhere — 7.625% 

Homeowners  without  credit  available 
elsewhere — 3 .812% 

Businesses  with  credit  available 
elsewhere — 8.000% 

Businesses  and  non-profit 
organizations  without  credit  available 
elsewhere— 4.000% 

Others  (including  non-profit 
organizations)  with  credit  available 
elsewhere — 7.125% 

For  Economic  Injury 

Businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere — 4.000% 

The  number  assigned  to  this  disaster 
for  physical  damage  is  299505  and  for 
economic  injury  the  number  is  967500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  December  1, 1997. 
Ginger  Lew. 
Acting  Administrator. 
(FR  Doc.  97-32724  Filed  12-15-97;  8:45  ami 
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OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Dooket  No.  WT(yD-22] 

WTO  Dispute  Settlement  Proceeding— 
U.S.  Anti-Dumping  Dtitles  on  Color 
Televisions  From  Korea 

AOENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  Pursuant  to  section  127(b)(1) 
of  the  Uruguay  Round  Agreements  Act 


(URAA)  (19  U.S.C.  3537(b)(1)).  tiie 
Office  of  the  United  States  Trade 
Representative  (USTR)  is  providing 
notice  that  the  Government  of  Korea  has 
requested  the  establishment  of  a  dispute 
settlement  panel  under  the  Marrakesh 
Agreement  Establishing  the  World 
Trade  Organization  (WTO)  to  examine 
the  continuing  maintenance  by  the 
United  States  with  respect  to  Samsung 
Electronics  Co..  Ltd.  (Samsung)  of  an 
antidumping  order  on  color  television 
receivers  (CTVs)  from  the  Republic  of 
Korea  (Korea).  According  to  the 
Government  of  Korea,  Samsung's 
diunping  margins  for  CTVs  exported 
from  Korea  to  the  United  States  from 
1985-1991  were  de  minimis,  and 
Samsung  has  not  exported  CTVs  from 
Korea  to  the  United  States  since  1991. 
The  Department  of  Commerce  has 
initiated  a  changed  circumstances 
review  to  determine  whether  the 
antidumping  order  should  be  revoked  in 
part,  i.e.,  with  respect  to  Samsung.  The 
Department  of  Commerce  has  also 
initiated  anti-circumvention  inquiries  to 
determine  whether  Samsung  is 
circumventing  the  antidumping  order 
by  exporting  CTVs  assembled  in  Mexico 
and  Thailand  to  the  United  States.  The 
Government  of  Korea  is  challenging  the 
Department  of  Commerce's  failure  to 
revoke  with  respect  to  Samsung  the 
antidumping  oider  on  CTVs  fiY)m  Korea, 
as  well  as  its  initiation  of  the 
circumvention  inquiries. 
DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  setUement  proceedings, 
comments  should  be  submitted  on  or 
before  January  12, 1998  to  be  assured  of 
timely  consideration  by  USTR  in 
preparing  its  first  written  submission  to 
the  panel. 

ADDRESSES:  Comments  may  l>e 
submitted  to  Litigation  Assistant,  Office 
of  Moiutoring  and  Enforcement.  Room 
501,  Attn:  Korea  Color  Televisions 
Dispute,  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street,  N.W., 
Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Winter,  Office  of  the  General 
Counsel,  (202)  395-7305. 

SUPPl.EMBrrARY  INFORMATION:  By  letter 
dated  November  6,  1997,  the 
government  of  Korea  requested  the 
establishment  of  a  panel  to  examine  the 
continued  imposition  of  anti-dumping 
measures  on  color  television  receivers 
from  Korea.  The  WTO  Dispute 
Settlement  Body  is  likely  to  establish 
the  panel  no  later  than  December  1997. 
Under  normal  circumstances,  the  panel, 
which  will  hold  its  meetings  in  Geneva, 
Switzerland,  would  be  expected  to  issue 
a  report  detailing  its  findings  and 


recommendations  within  six  to  nine 
months  after  it  is  established. 

Major  Issues  Raised  by  the  GovOTnment 
of  Korea  and  L^al  Basis  of  Conqilaint 

In  its  request  for  the  establishment  of 
a  panel,  the  Government  of  Korea 
challenges  the  Department  of 
Commerce's  continuing  imposition  of 
antidiunping  duties  on  Samsung's  CTV 
exports  from  Korea  pursuant  to  the 
Department's  April  30,  1984 
antidumping  order.  The  Government  of 
Korea  also  challenges  the  Department's 
initiation  and  conduct  of  the  anti- 
circumvention  inquiries.  The 
Government  of  Korea  alleges  that  these 
actions  are  inconsistent  with  several 
provisions  of  the  WTO  agreements, 
including  the  following  specific 
allegations: 

— The  failure  of  the  United  States  to 
review,  on  its  own  initiative,  dumping 
and  injury  respectively  and  to  revoke 
the  order  constitutes  a  violation  of 
Article  11.1  combined  with  Article 
11.2,  as  well  as  Article  5.8  of  the 
Agreement  on  Implementation  of 
Article  VI  of  the  General  Agreement 
on  TarifEs  and  Trade  1994 
(Antidumping  Agreement). 
— The  United  States'  rejection  of 
Samsimg's  request  for  revocation 
review  on  the  ground  of  the  U.S. 
concern  about  lack  of  current  data  as 
a  result  of  "no  shipment"  violates 
Article  11.2  of  the  Antidumping 
Agreement,  which  does  not  provide 
such  a  standard. 
— The  failiue  of  the  United  States  to 
revoke  the  order,  coupled  with  the 
U.S.  position  that  the  outcome  of  the 
revocation  review  is  dependent  on  the 
outcome  of  the  anti-circumvention 
investigation,  is  in  violation  of  Article 
11.1  combined  with  Article  11.2  and 
Article  11.4  of  the  Antidumping 
Agreement  because  it  introduces 
considerations  not  mentioned  in 
Articles  11.1  and  11.2,  and  because 
the  review  exceeds  the  Article  11.4 
time  limit  and  the  requirement  that 
review  investigations  must  be  carried 
out  expeditiously. 
— The  United  States'  requirement  (19 
C.F.R.  353.25(b))  that  applicants  file 
revocation  requests  only  in  "the  third 
and  subsequent  anniversary  months" 
is  in  violation  of  Article  11.2,  which 
stipulates  no  time  limit  whatsoever 
for  such  requests. 
— The  conduct  of  the  United  States  of 
the  anti-circumvention  inquiries 
violates  Article  VI  of  GATT  1994  and 
several  provisions  of  the 
Antidumping.  Agreement. 
— The  initiation  ofthe  anti- 
circumvention  inquiries  violates 
Article  VI  of  GATT  1994  and  Articles 
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1, 2.1  and  3.1  of  the  Antidumping 
ApeeBMnt,  because  it  may  lead  to  the 
impoaitlon  of  antidumpii^  dutiea  on 
imports  of  CTVt  from  Mexico  and 
Thailand  without  findings  of 
dumping  and  resultiiig  injury  ever 
having  been  made. 

—The  refusal  by  the  United  States  to 
conduct  a  standing  inquiry  before 
initiating  its  anti-circumvention 
investigation  violates  Article  3.1,  3.6, 
4.1  and  5.6  of  the  Antidumping 
Agreement. 

— Failure  by  the  United  States  to  make 
a  determination  in  the  afiti- 
cinnunvention  inquiries  for  more  than 
22  months  violates  Article  5.10  of  the 
Antidumping  Agreement 

— ^Tlie  conduct  of  the  United  States  in 
the  revocation  review  and  the  anti- 
circumvention  inquiries,  when 
examined  and  compared,  violates 
Article  X.3  of  GATT  1994  and  Article 
17 Mi)  of  the  Antidumping  Agreement 
because  the  United  States  has  not 
established  the  fwrts  properly  nor  has 
it  evaluated  the  {acts  in  an  unbiased 
and  objective  manner. 


Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treeted  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  commenter. 
Confidential  business  information  must 
be  clearly  marked  "Biisiness 
Confidential"  in  a  contrasting  color  ink 
at  the  top  of  each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(gH2)  of 
the  Trade  Act  of  1974  (19  U.S.C 
21S5(gX2)).  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

(1)  Must  so  designate  that  information 
or  advice: 

(2)  Must  clearly  mark  the  material  as 
"Submitted  in  Confidence"  in  a 
contrasting  color  ink  at  the  top  of  each 
{Mge  of  each  copy,  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C  3537(e)),  USTR  wiU 


maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  tiie  USTR  Reading  Room: 
Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
N.W.,  Washington  DC  20408.  The  public 
file  will  include  a  listing  of  any 
comments  received  by  USTR  from  the 
public  %vith  respect  to  the  proceeding; 
the  U.S.  submissions  to  the  panel  in  the 
proceeding;  the  submissions,  or  non- 
coofidential  summaries  of  submissions, 
to  the  panel  received  from  other 
participants  in  the  dispute,  as  well  as 
the  report  of  the  dispute  settlement 
panel  and.  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  pubUc  file  (Docket  WTO/D- 
22.  "U.S. — ^Anti-Dumping  Duties  on 
Color  Televisions  from  Koree")  may  be 
made  by  calling  Brenda  Webb,  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  9:30  a^n.  to  12 
noon  and  1  pjn.  to  4  pjn..  Monday 
through  Friday. 
A.|aMlradle7. 

Aaaittaitt  U.S.  Trade  /lupi— iifufine/br 
tionitoring  and  SnforcMneiU. 
|FR  Doc  97-32794  Filwl  12-15-97;  9:45  tm] 
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The  foUowring  Applications  for 
Certificates  of  PubUc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  Were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  im>cedur8s. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  fiurther 
proceedings. 

Docket  Number:  OST-g7-3187. 

Date  Filed:  December  2, 1997. 

Due  Date  for  Answen,  Conforming 
ApplicationM,  or  Motion  to  Modify 
Scope:  December  30, 1997. 

Description:  Application  of 
Transportes  Aereos  Ejecutivos,  S.A.  de 
CV..  pursuant  to  49  U.S.C  Section 
41302  and  Subpart  Q  of  the  Regulations, 
applies  for  amendment  and  re-issuance 


of  its  Foreign  Air  Carrier  Permit  issued 
to  it  by  Order  95-3-11  to  the  extent 
necessary  to  permit  TAESA  to  engage  in 
scheduled  air  transportation  of  persons, 
property  and  mail  on  the  follo%ving 
Mexico-U.S.  scheduled  combination 
routes:  The  coterminal  points 
Guadalajara,  Zacatecas;  Mexico  City; 
Leon  (El  Bajio):  and  Morelia,  Mexico,  on 
the  one  band,  and  Frmno.  CalifcHnia  on 
the  other  hand. 

Docket  Number  OST-97-3177. 

Date  Filed:  December  1. 1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  29. 1997. 

Description:  Application  of  Northwest 
Airlines,  Inc.,  piusuant  to  49  U.S.C 
Section  41101,  and  Subpart  Q  of  the 
Regulations,  applies  for  renewal  of 
Segment  1  of  its  Experimental 
Certificate  of  Public  Convenience  and 
Necessity  for  Route  378.  which 
authorizes  Northwest  to  engige  in 
foreign  air  transportation  of  persons, 
property  and  mail  between  the  terminal 
point  Chicago,  the  intermediate  points 
Los  Angeles,  San  Francisco.  Seattle  or 
Honolulu,  an  intermediate  point  in 
Japan,  and  the  coterminal  points 
Shanghai.  Guanzhou,  and  Beijing, 
China.  Northwest  requests  renewal  of 
ol    Segmmt  1  of  iU  Route  378  Certificate 
for  a  period  of  five  jrears. 

Docket  Number:  OST-97-3207. 

Date  Fiied:  December  5. 1997. 

Due  Date  for  Ansvtmt.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  2. 1996. 

Description:  Application  of  Delta  Air 
Lines.  Inc..  pursuant  to  49  U.S.C 
Sections  41102  and  41108  and  Subpart 
Q  of  the  Regulations,  requests  a  new  or 
amended  Certificate  of  Public 
Convenience  and  Necessity  authorizing 
Deha  to  provide  scheduled  foreign  air 
transp(»tation  of  persons,  property  and 
mail  between  a  point  or  points  in  the 
United  States  and  a  point  or  points  in 
Panama.  Delta  further  requests  route 
integration  authority  to  permit  Delta  to 
combine  services  that  will  be  operated 
pursuant  to  the  grant  of  this  application 
with  all  other  Delta  swices  authorized 
by  existing  certificates  and  exemptions 
granted  by  the  Department,  to  the  extent 
permitted  by  applicable  international 
agreements. 
Panlstts  V.  Twins, 
Documentary  Services. 
(PR  Doc.  97-32735  Filed  12-15-07;  6:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
(Docket  No.  29068] 

Airport  Privatization  Pilot  Program 

agency:  Federal  Aviation 
Administration  (FAA),  IX)T. 
ACTION:  Notice  of  acceptance  for  review: 
Preliminary  application  for  Stewart 
International  Airport,  Newbuigh,  New 
York. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  has  completed  its 
review  of  the  Stewart  International 
Airport  (SWF)  preliminary  application 
for  participation  in  the  airport 
privatization  pilot  program.  The 
preliminary  application  is  accepted  for 
review,  with  a  filing  date  of  October  23, 
1997.  The  New  York  State  Department 
of  Transportation  (NYSDOT),  the  airport 
sponsor,  may  select  a  private  operator, 
negotiate  an  agreement  and  submit  a 
final  application  to  the  FAA  for 
exemption  under  the  pilot  program. 

49  U.S.C  Section  47134  estabUshes 
an  airport  privatization  pilot  program 
and  authorizes  the  Department  of 
Transportation  to  grant  exemptions  from 
certain  Federal  statutory  and  r^ulitfory 
requirements  for  up  to  five  airpcHt 
privatization  projects.  The  application 
procedures  require  the  FAA  to  publish 
a  notice  in  the  Federal  Register  tifter 
review  of  a  preliminary  application.  The 
FAA  must  publish  a  final  application- in 
the  Federal  Register  for  public  review 
and  comment  for  a  sixty  day  period.  The 
SWF  preliminary  application  is 
available  for  public  review  in  the 
Federal  Aviation  Administration,  Office 
of  Chief  Coimsel,  Attention;  Rules 
Docket  (AGC-200).  Docket  No.  29088, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  MFORMATHW  CONTACT: 
Benedict  D.  Castellaoo,  Manager,  (202- 
267-8728)  or  Kevin  C  Willis  (202-267- 
8741)  Airport  Safety  and  Compliance 
Branch,  AAS-3 10,  Federal  Aviation 
Administration,  800  Independence  Ave. 
SW..  Washington,  DC  20591. 

SUPPLEMENTARY  INFORMATION: 

Introduction  and  Background 

Section  149  of  the  Federal  Aviation 
Administration  Authorization  Act  of 
1996,  Pub.  L.  No.  104-264  (October  9. 
1996)  (1996  Reauthorization  Act),  adds 
a  new  §  47134  to  Title  49  of  the  U.S. 
Code.  Section  47134  authorizes  the 
Secretary  of  Transportation,  and 
through  delegation,  the  FAA 
Administrator,  to  exempt  a  sponsor  of  a 
public  use  airport  that  has  received 


Federal  assistance,  from  certain  Federal 
requirements  in  connection  with  the 

f)rivatization  of  the  airport  by  sale  or 
ease  to  a  private  party.  Specifically,  the 
Administrator  may  exempt  the  sponsor 
bom  all  or  part  of  the  requirements  to 
use  airport  revenues  for  airport-related 
purposes,  to  pay  back  a  portion  of  . 
Federal  grants  upon  the  sale  of  an 
airport,  and  to  return  airport  property 
deeded  by  the  Federal  Government 
upon  transfer  of  the  airport.  The 
Administrator  is  also  authorized  to 
exempt  the  private  purchaser  or  lessee 
bom  the  requirement  to  use  all  airport 
revenues  for  airport-related  purposes,  to 
the  extent  necessary  to  permit  the 
purchaser  or  lessee  to  earn 
compensation  from  the  operations  of  the 
airport. 

On  September  16, 1997,  the  Federal 
Aviation  Administration  issued  a  notice 
of  procedures  to  be  used  in  applications 
for  exemption  under  Airport 
Privatization  Pilot  Program  (62  FR        ^ 
48693).  That  notice,  and  public 
comments  received  on  a  notice  of 
proposed  procedures  issued  in  April 
1997,  are  available  for  review  in  FAA 
Rules  Docket  No.  28895.  A  request  for 

Earticipation  in  the  Pilot  Program  must 
B  initiated  by  the  filing  of  either  a 
preliminary  or  final  application  for 
exemption  with  the  FAA. 

Final  and  preliminary  applicatioas 
were  not  accepted  before  December  1. 
1997,  unless  an  applicant  has  issued  a 
request  for  proposal  (KFP)  on  or  before 
the  date  of  the  notice,  September  16»  -, 
1997.  Applicants  that  had  already 
issued  a  RFP  for  proposals  for  the  sale 
or  lease  of  the  airport  on  or  b^ore 
September  16, 1997  and  had  selected  a 
private  operator  could  submit  a  final 
application  for  review  before  December 
1, 1997.  Applicants  that  had  issued  the 
RFP  but  had  not  selected  a  private 
operator  could  file  a  preliminary 
application  on  or  before  December  1, 
1997. 

NYSDOT  issued  its  RFP  on  June  19, 
1997,  for  Stewart  International  Airport, 
Newburgh,  New  York  and  has  not 
selected  a  private  operator.  It  was. 
therefore  qualified  to  submit  a 
preliminary  application  prior  to 
December  1 ,  1997.  The  filing  date  of  the 
NYSDOT  preliminary  application  is 
October  23, 1997,  the  date  the 
preliminary  application  was  received  by 
the  FAA.  NYSDOT  may  select  a  private 
operator,  negotiate  an  agreement  and 
submit  a  final  application  to  the  FAA 
for  exemption. 

When  a  final  application  is  reviewed 
by  the  FAA,  a  notice  that  the 
application  is  available  for  review  will 
be  published  in  the  Federal  Register, 
with  a  sixty  day  comment  period. 


Issued  in  Washington,  DC  on  Deoemiiec  9, 
1997. 

Susan  L.  Kariand, 

Associate  Administrator  for  Airports. 

[FR  Doc.  97-32773  FUed  12-15-97;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  NoUoa  No.  PE-07-62] 

Petitions  for  Exemption;  Summary  of 
Petitions  Racoived;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeldng  relief  from  specified 
requirements  of  the  Federal  Aviation 
R^ulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  pubiication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  simmiary 
is  intended  to  afiiect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  6, 1998. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No. . 

800  Independence  Avenue,  SW.. 
Washington,  DC  20591 

Comments  may  also  be  sent, 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTS9fBa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  die  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Anderson  (202)  267-9681  or 
Tawana  Matthews  (202)  267-9783. 
Office  of  Rulemaking  (ARM-1),  Federal 
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Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

This  notice  is  published  ptusuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
Part  1 1  of  the  Federal  Aviation 
RegulaUons  (14  CFR  part  11). 

Issuwl  in  Washington.  DC  on  Dacaoibaf  11. 
1997. 

OomMP.  ByriM. 
AauMtant  ChiafCouiuel  for  R»gu]ationa. 

Patitions  for  Exemption 

DbcJrefA/o;  29057. 

Petitioner  The  Boeing  Ck>mpany. 

Sections  of  the  FAR  Affected:  14  CFR 
2S.7B5(d).  25.807(c)(1).  25.857(e). 
25.1447(cKl) 

Detcription  of  Relief  Sought:  To 
permit  a  McDonnell  Ciouglas  Model 
MD-11  Freighter  Aircraft  operating  with 
a  Class  E  Cargo  compartment  to  carry  up 
to  five  supernumeraries  in  a  Courier 
Area  (aft  of  the  cockpit  door  and 
forward  of  the  rigid  cargo  barrier). 

Docket  No.:  28999. 

Petitioner:  Intimate  Air,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
119.3. 

Description  of  Relief  Sought:  To 
permit  the  petitioner,  an  on-demand 
charter  operator,  to  operate  mora  than 
four  round-trip  scheduled  operations 
per  week  under  the  on-demand  rules  in 
14  CFR  part  135  rather  than  the 
commutar  rules  in  part  135.  The 
petitioner  desires  to  operate  between 
Long  Beach.  California:  Brown  Field 
Municipal  Airport.  San  Diego. 
California;  and  San  Felipe,  Mexico. 

Docket  No.:  28989. 

Petitioner  Renown  Aviation,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.434(g). 

Deecription  of  Relief  Sou^t:  To  allow 
each  Renown  pilot  in  command  and 
second  in  command  to  substitute  50 
hours  of  line-operating  flight  time  and 
50  takaofb  and  landings  for  the  required 
100  houn  of  line-operating  flight  time 
required  under  14  CFR  121.443(g)  for 
the  consolidated  of  knowledge  and 
skUls. 

DtapoailfaMa  orPatitioM 

Docket  No.:  28952. 

Petitioner  Minebea  Technologies  PTE 
Ltd. 

Sections  of  the  FAR  Affected:  14  CFR 
119.S(h). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner, 
the  holder  of  a  14  CFR  part  125 
operating  certificate,  to  conduct 
common  carriage  cargo  operations. 

Denial.  November  24,  J  997, 
Exemption  No.  6700. 

Docket  No.:  28997. 


Petitioner  Israel  Aircraft  Industries. 

Sections  of  the  FAR  Affected:  14  CFR 
25.813(a). 

Description  of  Relief  Sou^t/ 
Disposition:  To  pannit  an  interior 
arrangement  that  does  not  provide  the 
requirad  passageway  to  the  main  entry 
door  of  the  Astra  SPX  airplane. 

Grant,  November  20,  1997,  Exemption 
No.  6699. 

Docket  No:  2M2A. 

Petitioner:  Triad  International 
Maintenance  Corporation.  

Sections  of  the  FAR  Affected:  14  CFR 
25.807(cMl)  and  25.857(e). 

Deecription  of  Relief  Sou^t/ 
Disposition:  To  allow  the 
accommodation  of  up  to  four 
supernumerary  occupants  forward  of 
the  main  deck  Class  E  cargo 
compartment  on  Boeing  767-200 
aircraft  converted  by  the  potitiooer  firom 
a  passenger  to  an  all-fireightar 
configuration,  and  to  deactivate  the 
existing  Rl  passenger  emergency  escape 
exit. 

Grant.  November  12, 1997,  Exemption 
No.  6696. 

Docket  No.:  233S6. 

Petitioner:  Clarke  Environmental 
Mosquito  Management.  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
91.313(c). 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  the  petitioner  to 
carry  passaogers  in  its  Bell  ATO'AA  and 
47G-3B-1  helicopten.  certificated  in 
the  restricted  category,  while 
performins  aerial-site  survey  flights. 

Gnuit,  November  21,  1997,  SxempHon 
No.  6701 

Docket  No.:  2i624. 

Petitioner  Boeing  Commercial 
Airplane  Group.  Douglas  Products 
Division. 

SucOonM  of  the  FAR  Affected:  14  CFR 
121.411(aN2).  (3).  and  (bM2):  121.413(b). 
(c).  and  (d):  and  appendix  H  to  part  121. 

Deecription  of  Relief  Sought/ 
Disposition:  To  permit  Doi^las  Aircraft 
Company  PAC),  without  Imlding  an  air 
carrier  operating  certificate  to  train  part 
121  certificate  holdera'  piloto  and  flij^t 
engineen  in  initial,  transition,  upgrade. 


diflnances,  and  recurrent  training  in 
FAA-approved  simulaton  and  in 
turt>o)et-powered  airplanes 
manufKtured  by  DAC.  without  DAC's 
iiutructon  meeting  all  applicable 
training  requirements  of  part  121. 
subpart  N. 

Grant.  December  1.  1997,  Exemption 
N0.5117D. 

Docket  No:  290U. 

Petitioner:  Atlantic  Coast  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
61.57(e),  121.433(cKl)(iii),  121.441 
(a)(1)  and  (bXD.  and  Appendix  F  to  part 
121. 


Description  of  Relief  South/ 
Disposition:  To  permit  the  petitioner  to 
conduct  an  FAA-monitored  training 
program  under  which  Atlantic  Coast 
Airlines  pilots  in  command  and  seconds 
in  command  meet  ground  and  flight 
recurrent  training  and  proficiency  check 
requirement  through  a  single  visit 
training  program. 

Grant,  December  1, 1997,  Exemption 
No.  S763C. 

Docket  No.:  2899. 

Petitioner  Sun  'N  Fun  Aviation 
Foundation  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
91.413(a). 

Decription  of  Relief  Sou^t/ 
Disposition:  To  permit  Sun  ft  Pun 
memben  to  use  an  air  traffic  control 
transponder  specified  in  14  CFR 
91.215(a)  without  meeting  the  test  and 
insfiection  requirements  of  the 
transponder  every  24  calendar  months, 
provided  the  transponder  has  been 
operationally  checked  within  the  last  30 
days  with  an  ATC  facility  and  found  to 
be  functioning  properly. 

Denial,  December  4,  1997.  Exemption 
No.  6703. 

FatMoii  fer  Exanptkni 

Docket  No:  29057. 

Petitioner.  The  Boeing  Company. 

Reguhtions  Affected:  25.785(d). 
25.807(cKl).  (25.857(e).  25.1447(cMl). 

Description  of  Petition:  To  exempt 
The  Boeing  Company  from  the 
requirements  of  14  CFR  25.785(d), 
25.a07(c)(l).  2S.857(e).  25.1447(c)(1)  tO 
permit  a  McDonnell  Douglas  Modal 
MD-11  Freighter  Aircraft  operating  with 
a  Class  E  Ctago  compartment  to  carry  up 
to  five  supernumeraries  in  a  Courier 
Area  (aft  of  the  cod^it  door  and 
forward  of  the  rigid  cai^o  bairiar). 

[FR  Doc  97-32774  Piled  13-1S-47:  8:45  am) 
:  4ets-is-« 
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(FHWA  Docket  Na  97-3181] 

NODoe  Of  neifUesiior  i 
an  Explrwl  biformadon  Collection; 
of 


iMyiiwwy  HounnQ 


r:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 


in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3051,  3506(c)(2)(A)).  the  FHWA 
solicits  comment  on  its  intent  to  request 
the  Office  of  Management  and  Budget 
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(OMB)  to  reinstate  the  expired 
information  collection  for  FHWA's 
Transportation  of  Hazardous  Materials. 
Highway  Routing. 

DATES:  Comments  must  be  submitted  on 
or  before  February  17, 1998. 
ADDRESSES:  Signed,  written  comments 
should  refer  to  the  docket  number  that 
appean  at  the  top  of  this  document  and 
must  be  submitted  to  the  Docket  Clerk. 
U.S.  DOT  Dockets,  Room  PL-401,  400 
Seventh  Street,  S.W..  Washington,  D.C. 
20590-0001.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.,  E.T.,  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addreesed,  stamped 
envelope  or  postcard.  Interested  parties 
are  invited  to  send  comments  regarding 
any  aspect  of  this  information 
collection,  including,  but  not  limited  to: 
(1)  The  necessity  and  utility  of  the 
information  collection  for  the  proper 
performance  of  the  functions  of  the 
FHWA;  (2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  collected 
information;  and  (4)  ways  to  minimize 
the  collection  information.  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  clearance  of  this 
information  collection. 
PDR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Kenneth  Rodgers,  Office  of  Motor 
Carrier  Safety  and  Technology,  Safety 
and  Hazardous  Materials  Division,  (202) 
366-4016,  Department  of 
Transportation,  Federal  Highway-" 
Administration,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590-0001. 
0£Bce  hours  are  from  7:45  a.m.  to  4:15 
p.m..  E.T.,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPI^ffNTARY  INFORMATION: 
Availdiility 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Federal  Register  electronic  bulletin 
board  service  (telephone  number:  202- 
512-1661).  Internet  users  may  reach  the 
Federal  Register's  web  page  at:  http:// 
mrww.access.gpo.gov/su docs. 

Titie:  Transportation  of  Hazardous 
Materials;  Highway  Routing. 

OMB  Number  2125-0554. 

Background 

Public  comment  is  requested 
regarding  the  burden  associated  with 
this  collection  of  information.  The  data 
for  the  Transportation  of  Hazardous 
Materials;  Highway  Routing 
designations  are  collected  under 


authority  of  49  U.S.C.  5112  and  5125, 
which  places  the  responsibility  on  the 
Secretaiy  of  Transportation  to  specify 
and  regulate  standards  for  establishing, 
maintaining,  and  enforcing  routing 
designations.  The  Federal  Highway  . 
Administrator  has  the  authority,  as 
required  in  49  CFR  397.73,  to  request 
that  each  State  and  Indian  tribe,  through 
its  routing  agency,  provide  information 
identifying  hazardous  materials  routing 
designations  within  their  respective 
jurisdictions.  This  information  will  be 
consolidated  by  the  FHWA  and 
published  annually  in  whole  or  as 
updates  in  the  FeiMral  Registn-. 

Respondents:  The  reporting  burden  is 
shared  by  the  50  States,  the  District  of 
Columbia,  Puerto  Rico,  American 
Samoa,  Guam,  Northern  Marianas,  and 
the  Virgin  Islands. 

Estimated  Total  Aimual  Burden:  The 
annual  reporting  burden  is  estimated  to 
be  63  houn. 

Frequency:  The  data  is  collected  by 
the  respondents  and  submitted  to 
FHWA  within  60  days  after  any  routing 
designation  changes  occur. 

Antiiority:  49  U.S.  Code  5112  and  512S; 
Section  3506  (c)(2)(A)  of  Pub.  L.  104-13;  49 
CFR  1.48. 

Issued  on:  December  3, 1997. 
George  S.  Moore, 

Associate  Administrator  for  Admiaistration. 
(FR  Doc  97-32736  Filed  12-15-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  HiQhwsy  Administration 

FHWA  Dookel  Na  MC-9S-40;  FHWA-1997- 
2287] 

Motor  Carrier  Regulatory  Raliaf  and 
Safety  Denwnstratlon  IVoJact 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Extension  of  deadline  for 
submission  of  applications. 

summary:  The  FHWA  is  extending  the 
deadline  for  motor  carriers  to  submit 
applications  to  participate  in  the 
agency's  Motor  Carrier  Regulatory  Relief 
and  Safety  Demonstration  Project  (the 
Project).  The  Project  will  allow  eligible 
motor  carriers  operating  light-  to 
medium-weight  commercial  motor 
vehicles  in  interstate  commerce  to 
qualify  for  an  exemption  from  certain 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  for  a  three-year 
period. 

DATES:  Applications  must  be  received 
on  or  before  Jime  30, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 


Mr.  Robert  W.  Miller,  Office  of  Motor 
Carrier  Field  Operations,  HMC-«:, 
(202)  523-0178.  Federal  Highway 
Administration,  Union  Center  Plaxa. 
Suite  750,  820  First  Street,  NE., 
Washington,  DC  20002;  or  Mr.  Charies 
E.  Medalen,  Office  of  the  Chief  Counsel, 
HOC-20,  (202)  366-1354,  Federal 
Highway  Administration.  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
pjn.,  e.t,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLEMBfTARY  MFORMATION: 
Background 

On  November  28, 1995,  the  President 
signed  the  National  Highway  System     * 
Designation  Act  of  1995  (Pub.  L.  104- 
59, 109  Stat  568)  (the  Act).  Section  344 
of  the  Act,  codified  at  49  U.S.C 
31136(eM2),  requires  the  Secretary  to 
implement  a  commercial  motor  vehide 
regulatory  relief  and  safefy  pilot 
program  to  grant  and  to  monitor 
exemptions  from  provisions  of  the 
Federal  Motor  Carrier  Safefy 
Regidations.  The  exemptions  would  be 
applicable  to  motor  carriers  operating 
commercial  motor  vehicles  with  a  gross 
vehicle  weight  rating  (GVWR)  between 
4,537  and  11,794  kilograms  (10,001  and 
26,000  pounds),  inclusive.  However, 
commercial  motor  vehicles  designed  to 
transport  more  than  15  passengera, 
including  the  driver,  and  vehicles 
transporting  hazardous  materials  in  a 
quantify  requiring  placarding  are  not 
covered  under  the  Project. 

On  August  28,  1996  (61  FR  44385), 
the  FHWA  requested  public  comment 
on  the  implementation  of  section 
31136(e)(2).  In  response  to  commenta 
which  raised  the  concerns  about  die 
relationship  between  the  Pro)ect  and 
existing  State  motor  carrier  safefy 
regulations,  a  supplemental  notice  was 
published  on  October  29, 1996  (61  FR 
55835).  The  supplemental  notice 
requested  comment  on  the  use  of  the 
FHWA's  preemption  authorify  to 
resolve  any  conflicts  between  the 
Project  and  State  regulations.  The 
FHWA  issued  the  notice  of  final 
determination  for  the  Project  on  }une  10, 
1997  (62  FR  31655). 

Reason  for  Extending  die  Application 
Deadline 

The  FHWA  has  received  numerous 
telephone  calls  from  motor  carriera 
interested  in  participating  in  the  Project 
but  uncertain  about  how  to  document 
the  information  that  must  be  submitted 
with  their  requests  to  participate.  These 
inquiries  indicate  there  is  need  for 
additional  information  to  assist  motor 
camera  in  understanding  the  criteria  for 
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admission  to,  and  the  procediuM  for 
applying  for.  the  Project  The  agency 
will  soon  publish  in  the  Federal 
K^ialer  additional  information 
clarifying  the  eligibility  criteria  and 
application  process.  In  the  meantime,  to 
ensure  that  all  eligible  motor  carriers 
have  an  opportunity  to  submit  the 
information  required  by  the  notice  of 
final  determination,  the  agency  is 
extending  the  application  period  to  June 
30.  1908. 

The  FHWA  notes  that  this  extension 
of  the  deadline  to  submit  applications 
does  not  alter  the  eligibility  criteria  for 
participating  in  tiie  Project,  or  the 
Information  that  must  be  submitted. 
Therefore,  eligible  motor  carriers 
interested  in  participating  in  the  Project 
must  submit  all  of  the  information 
specified  in  the  notice  of  final 
determination.  If  there  are  questions 
about  the  eligibility  criteria  or  the 
application  process,  motor  carriers 
should  contact  one  of  the  individuals 
listed  at  the  beginning  of  this  notice. 

Aathortty:  49  U.S.C  31136,  31141,  and 
31502:  49  CFR  1.48. 

bauad  on:  December  9. 1997. 
KMUMth  R.  WyUa. 
Administrator. 
IFR  Doc.  97-32737  Filed  12-1S-97:  8:45  am) 


r:  In  proposed  order  document 
97-30505  beginning  on  page  62097  in 
the  issue  of  November  20, 1997,  make 
the  following  corrections: 
e.  Missing  transponder 
1.  On  page  62105  in  the  second 
column  inline  13,  tlw  maximum  speed 


for  the  North  End  should  be  changed  to 
read  110  mph. 

2.  On  peee  62105  in  the  second 
column  in  line  14,  the  maximum  speed 
for  the  South  End  should  be  changed  to 
read  125  mph. 

Dated:  December  10. 1907. 
S.  Mark  Liadsojr, 
Chief  Counsel.  Federal  Railroad 
Administration. 
IFR  Doc  97-32772  Filed  12-15-97;  8:45  am] 


DEPARTMEMT  OF  TRANSPORTATION 
Federal  RaHroad  Adminlstrallon 

CFRA  OOCIMI  Na  87-2) 
MN  2130-^820 

Automatic  Train  Control  and  Advanced 
Civil  Speed  Enforcement  System; 
Norlheaat  Corridor  Railroada: 
Correction 

AOCNCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (EKDT). 
ACTION:  Correction. 


DEPARTMENT  OF  TRANSPORTATION 

Surface  TranaportaHon  Board 
(8TB  Finance  Dodwt  No.  3341^ 

Trlmax  HoldkMia.  lite. — Coruorala 
Family  Tranaaetlon  Examfiaon— 
Allegheny  VaNay  Railroad  Company 
and  Southwoat  Penoaylvania  Railroad 
Company 

Trimax  Holdings,  Inc.  (TMH),  a 
noncarrier  holdii^  company,  has  filed  a 
verified  notice  of  exemption  for  the 
acquisition  of  control  through  stock 
ownership  of  the  Allegheny  Valley 
Railroad  Company  (AVR)  and  the 
Southwest  Pennsylvania  Railroad 
Compuiy  (SWP).i  TMH  U  wholly 
owned  and  controlled  by  Russell  A. 
Peterson  (Peterson),  a  noncarrier 
individual.  Prior  to  the  transaction 
covered  by  the  exemption,  AVR  and 
SWF  were  commonly  controlled 
through  stock  ownership  by  Peterson, 
Philip  C  Larson  (P.  Larson)  and  Dennis 
E.  Larson  (D.  Larson),  also  nopcacrier 
individuals.^  TMH  has  acquired  all  of 
the  outstanding  stock  of  AVR  that  had 
previously  been  owned  by  P.  Larson  and 
D.  Larson.*  Following  the  issuance  of 
stock  to  TMH  by  SWP's  board  of 
directors  tliat  is  as  anticipated  to  occur 
in  the  near  future,  TMH  will  own 
02.69%  of  the  stock  of  SWP.^ 


•  AVR  and  SWP  are  Claa*  III  common  carrian  by 
rail  operating  in  the  Stale  of  Pmnaylvania. 

'  In  additioa,  Patanon.  P.  Lanoo.  and  D.  Lianon 
cominMtly  caalral  Ihs  Camp  Chata  {nduatrial 
RailnMd  Corpaaartwi  (OaR).  a  CUm  111  caaMoa 
earner  oparabag  la  tha  Stale  of  Ohio.  No  dHafaa 
in  Um  ownanhip  of  OCIR  are  plannad  at  thii  tima. 

'The  Mock  of  AVR  la  currently  50%  o%<nMd  by 
Palanon  and  SO%  owned  by  TMH. 

«AI  that  tima.  TMH  would  own  92.ee%  of  the 
Mock  of  SWP.  PMaraoa  would  own  3.S7%.  and  P. 
Laiaaa  attd  O.  Lanoa  would  each  own  1.82%. 


The  transaction  was  to  be 
consummated  on  or  after  the  December 
8. 1097  effsctive  date  of  the  exemption. 
TMH's  acquisition  of  control  of  AVR 
and  SWP  is  intended  to  create  operating 
and  management  efficiencies  for  these 
entities. 

This  is  a  transaction  within  a 
corporate  lunily  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  llB0.2(d)(3). 
The  parties  state  tliat  the  transaction 
will  not  result  in  changes  in  service 
levels,  operational  dianges.  or  a  change 
in  the  competitive  balance  with  carriers 
outside  the  corporate  family. 

Under  40  U.S.Q  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  m  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33413,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  N.W..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kevin  M. 
Sbeys,  Esq.,  Oppenheiraer  Wolff  & 
Donnelly.  1020  Nineteenth  Street,  N.W., 
Suite  400,  Washington,  DC  20036. 

Decided:  December  9. 1997. 

By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
VanaaA-WUhaM. 
Secretary. 
(FR  Doc.  97-32777  Filed  12-1S-97: 8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marfcating  Sarvica 

7CFR  Part 205 

[Doctol  Numban  T1«>-«4-00-21 

RM:  06S1-AA40 

National  Organic  Program 

AOOCY:  Agricultund  Marketing  Service, 

USDA. 

action:  PropoMd  rule. 


r:  The  Agricultural  Marketing 
Service  (AMS)  is  seeking  conunents  on 
a  proposal  to  establish  a  National 
Organic  Program  (NOP  or  program).  Tbe 
program  is  proposed  under  the  Organic 
Foods  Production  Act  of  1990  (OFPA  or 
Act),  as  amended,  which  requires  the 
establishment  of  national  standards 
governing  the  marketing  of  certain 
agricultiinl  products  as  organically 
produced  to  &cilitate  commerce  in  fresh 
and  processed  food  that  is  organically 
produced  and  to  assure  consumers  that 
such  products  meet  consistent 
standards.  This  program  would 
establish  national  standards  for  the 
organic  production  and  handling  of 
agricultiiral  products,  which  would 
include  a  National  List  of  synthetic 
substancea  approved  for  use  in  the 
production  and  handling  of  organically 

produced  products.  It  also  would -^__^ 

establish  an  accreditation  program  for 
St^te  officials  and  private  persons  who 
want  to  be  accredited  to  certify  farm, 
wild  crop  harvesting,  and  handling 
operations  that  comply  with  the 
program's  requirements,  and  a 
certification  program  for  farm,  wild  crop 
harvesting,  and  handling  operations  that 
want  to  be  certified  as  meeting  the 
program's  requirements.  The  program 
additionally  would  include  labeling 
requirements  for  organic  products  and 
products  containing  organic  ingredients, 
and  enforcement  provisions.  Further, 
the  proposed  rule  provides  for  the 
approval  of  State  organic  programs  and 
the  iipportation  into  the  United  States  of 
organic  agricultural  products  from 
foreign  programs  determined  to  have 
equivalent  requirements. 
DATES:  Ckimroents  must  be  submitted  on 
or  before  March  16,  1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 
this  proposal  to:  Eileen  S.  Stommes, 
Deputy  Administrator.  USDA-AMS- 
TM-NOP,  Room  4007-So..  Ag  Stop 
0275.  P.O.  Box  96456.  Washington,  DC 
20090-6456.  CommenU  also  may  be 
sent  by  fax  to  (202)  690-4632. 
Additionally,  comments  may  be  sent  via 
the  Internet  through  the  National 


Organic  Program's  homepage  at:  http:// 
www.ams.usda.gov/nop.  See  the 
SUPPLEMENTARY  MFORMAT10N  section  for 
further  details  on  submitting  comments. 
TOR  FURTHER  MFORMATXM  CONTACT: 
Michael  I.  Hankin,  Senior  Agricultural 
Marketing  Specialist,  USDA-AMS-TM- 
NOP,  Room  2510-So.,  P.O.  Box  96456, 
Washington,  DC  20090-6456; 
Telephone:  (202)  720-3252;  Fax:  (202) 
690-3924. 

SUPPI^miTARY  mrmmation: 

Submiaaion  of  Comments 

Written  comments  submitted  by 
regular  mail  and  faxed  conunents 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document  Multiple  page 
comments  submitted  by  regular  mail 
should  not  be  stapled  or  clipped  to 
facilitate  the  timely  scanning  and 
posting  of  tbeae  comments  to  the  NOP 
homepage.  Persons  submitting  written 
or  faxed  comments  are  requested  to 
identify  the  topic  and  section  number, 
if  applicable,  to  which  the  comment 
refers:  for  example,  for  a  comment 
regarding  feed  for  organic  livestock, 
refoence  Livestock  and  section  205.13. 
Topics  should  be  selected  from  the 
following  list:  General,  Proposed 
Effective  Date,  Regulatojy  Impact 
Assessment,  Regulatory  Flexibility 
Analysis.  Paperwork  Reduction  Act. 
-Definitions,  Applicability  (section 
205.3),  Crop*.  Livestock,  Handling, 
National  List,  Labeling,  Certification, 
Accreditation,  State  Programs,  Fees, 
Compliance,  Appeals,  and  Equivaloicy. 

It  is  our  intention  to  have  all 
comments,  whether  mailed,  faxed,  or 
submitted  via  the  Internet,  available  for 
viewing  on  the  NOP  homepage  at  http-7 
/www.ams.usda.gov/nop  in  a  timely 
manner.  Comments  submitted  in 
response  to  this  proposal  will  be 
available  for  viewing  at  the  USDA- 
AMS,  Transportation  and  Marketing. 
Room  2945-South  Building,  14th  and 
Independence  Ave.,  S.W.,  Washington, 
D.C.,  from  9:00  a.m.  to  1:00  pjn.,  and 
from  2:00  p.m.  to  4:30  p.m.,  Monday 
through  Friday  (except  official  Federal 
holidays).  Persons  wanting  to  visit  the 
USDA  South  Building  to  view 
comments  received  in  response  to  this 
proposal  are  requested  to  make  an 
appointment  in  advance  by  calling 
Martha  Bearer  at  (202)  720-8037. 

Purpose  and  Backgroond  of  the 
National  Organic  Program 

Members  of  organic  industries  across 
the  U.S.  have  experienced  numerous 
problems  marketing  their  organically 
produced  and  handled  agricultural 
products.  Inconsistent  and  conflicting 


organic  production  standards  may  have 
been  an  obstacle  to  the  effective 
marketing  of  organic  products.  There  are 
currentiy  33  private  and  11  State 
organic  certification  agencies  (certifiers), 
each  with  their  own  standards  and 
identifying  marks.  Some  existing  private 
certifying  agencies  are  concerned  that 
States  might  impose  registration  or 
licensing  fees  which  would  limit  or 
prevent  the  private  certifiers  from 
conducting  certification  activities  in 
those  States.  Labeling  problems  have 
confronted  manufacturers  of  multi- 
ingredient  organic  food  products 
containing  ingredients  certified  by 
different  certifiers  because  reciprocity 
agreements  have  to  be  negotiated 
between  certifiers.  Consumer  confusion 
may  exist  because  of  the  variety  of  seals, 
labels,  and  logos  used  by  certifiers  and 
State  programs.  Also,  there  is  no 
indu^ry  wide  agreement  on  an  accepted 
list  of  substances  that  should  be 
permitted  or  prohibited  for  use  in 
organic  production  and  handling. 
Finally,  a  lack  of  national  organic 
standards  may  inhibit  organic  farmers 
and  handlers  from  taking  full  advantage 
of  international  organic  maiiiets  and 
may  reduce  consumer  choices  in  tbe 
variety  of  organic  products  available  in 
the  marketplace. 

To  address  these  problems,  the 
organic  industry  trade  association 
attempted  to  establish  a  national 
voluntary  organic  certification  program. 
However,  the  industry  could  not 
develop  a  consensus  on  tbe  standarda 
that  should  be  adopted.  Thereafter, 
Congress  was  petitioned  by  the  organic 
industry  trade  association  to  establish  a 
mandatory  national  organic  program. 
Congress,  in  1990,  enacted  the  Organic 
Foods  Production  Act  of  1990,  as 
amended  (7  U.S.C.  6501  et seq).  The 
purposes  of  the  OFPA,  set  forth  in 
section  2102  (7  U.S.C.  6501)  are  to:  (1) 
establish  national  standards  governing 
the  marketing  of  certain  agricultural 
products  as  organically  produced 
products;  (2)  assure  consumers  that 
organically  produced  products  meet  a 
consistent  standard;  and  (3)  facilitate 
commerce  in  fresh  and  processed  food 
that  is  organically  produced. 

The  Natkmal  Organic  Standards  Board 

Pursuant  to  section  2119  of  the  OFPA 
(7  U.S.C.  6518).  the  Secretary  of 
Agriculture,  hereafter  referred  to  as  the 
Secretary,  established  a  National 
Organic  Standards  Board  (NOSB  or 
Board).  The  NOSB  has  assisted  the 
Secretary  in  developing  a  National  List 
of  substances  to  be  used  in  organic 
production  and  handling  and  has 
advised  the  Secretary  on  other  aspects 
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of  implementing  the  National  Organic 
Proeram. 

Tne  Act  establishes  what  the 
composition  of  the  Board  should  be.  In 
accordance  with  the  Act,  the  Secretary 
appointed  14  members  in  January  1992 
that  included  4  organic  farmers,  2 
organic  handlers,  1  owner  or  operator  of 
a  retail  establishment  with  significant 
trade  in  organic  products,  3  experts  in 
environmental  protection  and  resource 
conservation,  3  representatives  of  public 
interest  or  consumer  interest  groups, 
and  1  expert  in  the  field  of  eitiier 
toxicology,  ecology,  or  biochemistry. 
The  15th  member,  an  accredited 
certifier,  would  be  appointed  after 
certifying  agents  are  accredited  by  the 
Secretary,  "nie  Act  also  provides  that 
members  of  the  NOSB  be  appointed  for 
5  year  terms  and  that  the  original 
members  be  appointed  to  staggered 
terms  of  3,  4  and  5  years  to  provide 
continuity  of  membership  on  the  Board. 

The  NOSB  has  held  12  frill  Board 
meetings  and  5  joint  committee 
meetings  since  the  appointmmt  of  its 
members  in  1992.  To  make 
recommendations  regarding  specific 
issues,  the  Board  formed  6  working 
committees:  Crops  Standards;  Livestock 
(and  Livestock  products)  Standards; 
Processing,  Packaging  and  Labeling 
Standards;  Materials;  Accreditation;  and 
International  Committees.  Each 
committee  reviewed  the  provisions  of 
the  OFPA  and  standards  previously 
established  by  other  organic 
organizations  to  determine  for  which 
subject  areas  position  papers  would  be 
develo{>ed.  Based  on  the  position  papers 
developed,  public  input  given  by 
persons  at  NOSB  meetings,  and  an 
extensive  review  and  comment  process 
used  to  develop  draft  recommendations, 
the  Board  provided  recommendations  to 
the  Secretary  about  various  matters.  The 
recommendations  included  ones 
regarding  production  and  handling 
standards,  labeling,  accreditation, 
product  residue  testing,  and  emergency 
spray  programs. 

The  Board  has  provided 
recommendations  regarding  which 
synthetic  substances  should  be 
permitted  to  be  used  in  organic 
production  and  handling  and  which 
non-synthetic  substances  should  be 
prohibited  for  use,  in  order  to 
recommend  to  the  Secretary  whether 
they  should  be  placed  on  the  National 
List  as  synthetic  substances  approved 
for  use  or  non-synthetic  substances  not 
approved  for  use.  The  Botud  has 
reviewed  approximately  170  substances, 
including  botanical  pesticides  as 
required  in  section  2119(k)(4)  of  the 
OFPA  (7  U.S.C.  6518(k)(4)).  for  possible 
placement  on  the  National  List,  and  the 


Board  used  technical  advisory  panels  to 
provide  scientific  evaluation  of  the 
materials  considered  in  its  review  of  the 
substances. 

The  NOSB's  initial  reconunendations 
were  presented  to  the  Secretary  on 
August  1. 1994.  The  NOSB  has 
continued  to  make  recommendations 
and  has  submitted  30  addenda  to  its 
initial  recommendations.  A  copy  of  the 
NOSB  recommendations  may  be  viewed 
on  the  NOP  home  page  at:  http:// 
www.ams.usda.gov/nop,  or  obtained  by 
writing  to:  Maria  Strother,  Agricultural 
Marketing  Specialist,  USDA-AMS-TM- 
NOP,  Room  2510-So.,  P.O.  Box  96456, 
Washington,  DC  20090-6456. 

All  ofthe  NOSB  recommendations 
were  considered  by  AMS  in  developing 
the  proposed  regulation  for  the  National 
Organic  Program.  The  disctissions  and 
public  input  involved  in  generating  the 
recommendations  have  been  invaluable 
in  assisting  AMS  to  become  aware  of  the 
complexity  of  various  issues  and  to 
arrive  at  solutions  that  represent  the 
interests  of  farmers,  handlers  and 
consumers.  We  have  written  a  proposed 
regulation  that  incorporates  to  the 
greatest  extent  possible  the  organic 
principles  and  specifics  contained  in 
the  NOSB  recommendations.  Many  of 
the  recommendations  were  restructured, 
reordered,  or  combined  to  be  compatible 
with  the  format  of  the  proposed  rule.  In 
the  few  instances  where  a  section  of  our 
proposed  rule  does  not  reflect  the  NOSB 
recommendation,  we  explain  the 
variation  in  the  preamble  for  the 
sp>ecific  section. 

The  NOSB  recommendations  and 
discussions  on  the  following  topics 
were  especially  helpful  to  MAS  in 
developing  the  proposed  rule: 
accreditation;  labeling;  importation; 
organic  farm  and  handling  plans;  split 
operations;  planting  stock  policies; 
emergency  pest  or  disease  treatments; 
ifvestock  feed  and  health  care; 
commercial  availability;  drift  of 
synthetic  substances;  small  farmer 
exemption;  phase-in  of  NOP 
implementation;  fiber  processing;  and 
the  National  List  substance  review 
process. 

Public  Input 

In  addition  to  the  NOSB 
recommendations,  AMS  has  received 
considerable  input  from  interested 
persons  regarding  establishment  of  the 
National  Organic  Program  and  this 
proposed  rule. 

Section  2110(g)  ofthe  OFPA  (7  U.S.C. 
6509(g))  requires  the  Secretary  to  hold 
public  hearings  to  obtain  information  to 
gtiide  the  implementation  of  standards 
for  livestock  products.  Four  such 
hearings  were  held  during  1994:  January 


27-28  in  Washington,  DC;  February  10 
in  Rosemont,  Illinois;  February  24  in 
Denver,  Colorado;  and  March  22  in 
Sacramento,  California.  Oral  arid  written 
testimony  was  received  6x)m  more  than 
70  persons,  including  livestock 
producers,  veterinarians,  certifying 
agents,  processors  and  members  of  the 
NOSB.  Comments  covered  livestock 
production  and  product  marketing, 
antibiotic  use,  livestock  living 
conditions,  feed  availability,  provisiona 
for  converaion  to  organic  production, 
and  label  requirements.  These 
comments  have  been  beneficial  in 
developing  this  proposed  rule. 

Prior  to  publication  of  this  proposed 
rule,  public  comment  also  was  received 
at  public  events  attended  by  NOP  staff 
members.  Public  comment  was  received 
at  the  12  full  Board  and  5  joint 
committee  meetings.  NOP  staff  made 
presentations  and  received  comments  at 
local  and  regional  organic  conferences 
and  workshops  and  at  national  and 
international  organic  and  natural  food 
shows.  Comments  alsb  were  received  at: 
a  national  organic  certifiers  meeting 
held  on  July  21, 1995,  to  discuss 
accreditation  issues;  a  meeting  of  State 
officials  held  on  February  26, 1996,  to 
discuss  the  role  of  States  in  the  NOP; 
training  sessions  for  organic  inspectors; 
and  numerous  speaking  engagements  of 
the  AMS  Administrator,  the  NOP 
program  manager,  and  the  NOP  staff 
where  the  public  had  an  opportunity  to 
participate  in  question  and  answer 
sessions. 

Proposed  EflEsctive  Date  ofthe 
Regulation 

We  have  received  inquiries  about 
when  the  various  provisions  of  a  final 
rule  will  be  effective. 

The  final  rule  would  establish  a 
procediue  and  a  time  frame  for 
designating  private  persons  and  State 
officials  as  accredited  certifying  agents 
under  the  program.  One  option  would 
be  to  require  organizations  desiring  to 
be  included  on  the  initial  list  of 
certifying  agents  accredited  under  the 
National  Organic  Program  to  submit 
their  applications  within  approximately 
two  months  after  publication  of  the  final 
regulation.  Applications  submitted  later 
than  two  monUis  after  publication  of  the 
final  rule  would  not  be  considered  for 
inclusion  on  the  initial  list  of  certifying 
agents,  but  would  be  reviewed  as  soon 
as  possible  after  publication  of  the 
initial  list  of  accredited  certifying 
agents.  Subsequent  lists  of  accredited 
certifying  agents  would  be  published  as 
they  are  developed. 

Ii  we  adoptea  this  option,  we  would 
publish  an  initial  list  of  accredited 
certifiers  in  the  Federal  Register  after 
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reviewing  the  applications  received 
during  the  fint  two  months  after 
publication  of  the  final  regulation.  We 
will  publish  subeequent  lists  of 
accredited  certifying  agents  as  new 
applicants  become  accredited.  We 
would  expect  publication  of  the  initial 
list  to  occur  within  six  months  after 
publication  of  the  final  rule.  Only  after 
publication  of  that  list  would  the 
provisions  of  the  regulation  applicable 
to  certification  become  effective.  Thus, 
the  provisions  in  the  proposal  that 
address  the  application  process  for.  and 
decisions  to  be  made  about,  the 
certification  of  {arms,  wild  crop 
harvesting  operations,  and  handling 
operations,  would  become  eCbctive  only 
after  certifiers  have  become  accredited. 
Certifiers  would  begin  certifying 
individual  operations  under  the  NOP 
six  months  after  publication  of  the  final 
rule. 

In  order  for  accredited  certifying 
agents  to  begin  certifying  operations 
under  the  NOP  six  menus  after 
publication  of  the  final  rule,  we  believe 
we  would  need,  as  we  previousfy 
indicated,  to  have  accreditation 
applications  submitted  within  two 
months  after  publication  of  the  final 
regulation.  We  believe  that  the  initiation 
of  certification  activities  by  accredited 
certifying  agents  six  months  after 
publication  of  the  final  rule  would 
permit  the  implementation  of  the 
national  standards  for  organic  products 
within  a  reasonable  time  frame  after 
publication  of  the  final  rule. 

We  request  comments  from  all 
interested  parties,  particularly  small 
businesses  that  want  to  obtain 
accreditation  as  certifying  agents,  as  to 
whether  a  tiwo  month  time  frame  after 
publication  of  the  final  rule  for 
submission  of  applications  for 
accreditation  is  a  sufficient  time  period, 
or  whether  an  extended  time  period, 
such  as  three  or  four  months  after 
publication  of  the  final  rule,  should  be 

Ermitted  for  those  who  want  to  be 
ted  on  the  initial  list  of  accredited 
certifiers.  Any  such  extension,  of 
course,  would  lengthen  the 
implementation  schedule. 

In  this  implementation  option,  we 
%vould  expect  to  allow  a  12-month 
period  of  time  after  publication  of  the 
initial  list  of  certifying  agents  for 
operations  to  become  certified  under  the 
relevant  provision  of  the  final 
regulation.  Thus,  all  provisions  of  the 
NOP  would  be  implemented  18  months 
after  publication  of  the  final  rule.  On 
that  date,  which  will  be  stated  in  the 
final  rule,  all  organic  operations 
required  to  be  certified  will  have  to  be 
certified  in  order  to  sell  or  label  their 
products  as  organic.  Operations  that  are 


certified  prior  to  18  months  after 
publication  of  the  final  regulation 
would  be  permitted  to  use  the  USDA 
organic  seal  upon  certification  by  a 
USDA  accredited  certification 
organization. 

We  would  like  comments,  particularly 
from  small  Cum  or  handling  operations, 
as  to  whether  the  12-month  period  of 
time  we  anticipate  allowing  for  tarm, 
wild  crop  harvesting,  and  handling 
operations  to  become  certified  is  a 
leaaonable  period  of  time  for  such 
operations  to  become  certified.  We  aie 
particularly  interested  in  learning 
whether  there  are  any  economic  or  other 
factors  that  would  creete  difficulties  in 
obtaining  certification  within  the  12- 
month  time  period  we  expect  to  provide 
for  obtaining  certification. 

Several  people  have  raised  questions 
about  what  the  impact  of  the  rule  would 
be  wlaen  it  is  effsctive.  Some  farmers 
whose  operations  are  currentiy  certified 
as  organic  under  private  or  State 
standards  have  asked  what  the  status  of 
their  certified  brming  operations  would 
be  if  a  substance  allowed  for  uae  under 
their  current  private  or  State 
certification  is  not  on  the  National  List, 
and.  therefore,  not  allowed  under  the 
National  Oraenic  Program. 

The  OFPA  requires  that  a  product 
sold  or  labeled  as  an  organiadly 
produced  agricultiuel  product  must, 
except  as  otherwise  provided  in  the  Act 
and  excluding  livestock,  be  produced  on 
land  to  which  no  prohibited  substances, 
including  synthetic  chemicals,  have 
been  applieid  during  the  three  years 
immediately  prece^Ung  harvest  of  the 
agricultural  product  We  have 
incorporated  this  prohibition  in  our 
proposal.  Thus,  a  farm  would  not  be 
able  to  become  certified  imder  the 
National  Organic  Program  until  three 
years  after  the  time  any  prohibited 
substance  was  last  applied.  Therefore,  at 
the  time  the  final  rule  becomes  efEoctive, 
such  farming  operations  previously 
certified  under  private  or  State  programs 
would  not  be  able  to  sell  or  represent 
their  products  as  organically  produced 
if  they  could  not  satisfy  the  three  year 
period  established  for  nonuse  of  a 
prohibited  substance. 

Petitions,  however,  to  amend  the 
National  List  may  be  submitted 
immediately  after  publication  of  the 
final  rule  by  using  the  petition  process 
proposed  in  section  205.28  of  subpart  B. 
It  may  be  possible,  therefore,  for  a 
person  who  submits  a  petition 
immediately  after  publication  of  the 
final  mle  to  the  NOSB  for  review  of  a 
new  synthetic  substance  to  be  included 
on  the  National  List,  to  have  this 
substance  approved  for  use  by  the 
Secretary  prior  to  the  effective  date  of 


the  program.  If  this  were  to  occur,  then 
prior  use  of  the  substance  would  not 
prevent  the  products  from  being  sold  or 
represented  as  organically  produced. 

Processors  also  nave  asked  what 
impact  the  program's  requirements 
would  have  on  their  existing  product 
and  label  inventories.  With  regard  to 
existing  product  and  label  inventories, 
tve  believe  that  our  intended  18-month 
delayed  effisctive  date  for  the  complete 
rule  would  provide  ample  time  for 
handlers  to  use  up  existing  product  and 
label  inventories  required  under  their 
existing  organic  certification  program 
before  the  rule  becomes  efiisctive. 

States  also  have  asked  what  efEact  the 
rule  would  have  on  their  current  organic 
regulations.  With  regard  to  current  State 
organic  regulations,  we  also  believe  that 
the  anticipated  18-month  delayed 
efliactive  date  should  provide  State 
officials  with  ample  time  to  make  the 
necessary  changes  to  their  State 
regiilations  and  submit  their  State 
proposed  organic  program  to  the 
Secietary  for  approval. 

Because  it  is  tne  intent  of  AMS  to 
provide  a  final  rtile  which  facilitates 
trade  and  which  is  the  least  disruptive 
as  possible  for  the  production,  handling 
and  marketing  of  Mganic  products,  we 
request  comment  on  our  intended 
schedule  of  effective  dates  for  the 
provisions  of  the  rule.  We  also  request 
comments  on  any  problems  that  organic 
fanners  and  handlers,  States,  and  others 
may  encounter  when  adjusting  their 
operations  to  meet  the  requirements  of 
the  National  Organic  Program,  including 
the  OFPA  requirement  of  a  3-year 
period  prior  to  the  harvest  of  organic 
products  from  land  to  which  a 
prohibited  substance  is  applied.  A  time- 
table for  implementation  of  the  progrMn 
would  be  published  in  the  final  rule. 

Prior  Docmneats  ia  This  Proceeding 

The  following  notices  related  to  the 
National  Organic  Standards  Board  and 
the  development  of  this  proposed 
regulation  have  been  published  in  the 
Federal  Eegiatar.  Four  notices  of 
nominations  for  membership  on  the 
National  Organic  Standards  Board  were 
published  between  April  1991  and  July 
1996  (56  FR  15323.  59  FR  43807.  60  FR 
40153, 61  FR  33897).  Two  notices  of 
extension  of  time  for  submitting 
nominations  were  published  on 
September  22,  1995.  and  September  23, 
1996  (60  FR  49246,  61  FR  49725). 
Twelve  notices  of  meetings  of  the 
National  Organic  Standard  Board  were 
published  between  March  1992  and 
August  1996  (57  FR  7094,  57  FR  27017, 
57  FR  36974,  58  FR  85,  58  FR  105.  58 
FR  171.  59  FR  58.  59  FR  26186.  59  FR 
49385.  60  FR  51980.  60  FR  15532, 61  FR 
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43520).  One  notice  of  public  hearings  on 
organic  livestock  and  livestock  products 
was  published  on  December  30,  1993 
(58  FR  69315).  One  notice  specifying  a 
procedure  to  submit  names  of 
substances  for  inclusion  on  the  National 
List  was  published  on  March  27, 1995 
(60  FR  15744). 

Executive  Order  12988 

This  proposal  has  been  reviewed 
imder  Executive  Order  12988,  Qvil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effisct. 

States  and  local  jurisdictions  are 
preempted  under  section  2115  of  the 
OFPA  (7  U.S.C.  6514)  from  creeting 
programs  of  accreditation  for  private 
persons  or  State  officials  who  want  to 
become  certifying  agents  of  organic 
faims  or  handling  operations.  A 
governing  State  official  would  have  to 
apply  to  the  USDA  to  be  accredited  as 
a  cnrtifying  fluent,  as  described  in 
section  2115(b)  of  the  OFPA  (7  U.S.C. 
6514(b)).  States  also  are  preempted 
under  sections  2104  through  2108  of  the 
OFPA  (7  U.S.Q  6503  through  6507) 
from  creating  certification  programs  to 
certify  organic  farms  or  handling 
operations  unless  the  State  programs 
have  been  submitted  to.  and  approved 
by.  the  Secretary  as  meeting  the 
requirements  of  the  OFPA. 

Pursuant  to  section  2108(bX2)  of  the 
OFPA  (7  U.S.C.  6507(b)(2)).  a  State 
organic  certification  program  may 
contain  additional  requirements  for  the 
production  and  handling  of  organically 
produced  agricultural  products  that  are 
produced  in  the  State,  and  for  the 
certification  of  organic  farm  and 
handling  operations  located  within  the 
State,  under  certain  cinnunstances. 
Such  additional  requirements  must:  (a) 
further  the  purposes  of  the  OFPA;  (b) 
not  be  inconsistent  with  the  OFPA;  (c) 
not  be  discriminatory  towards 
agricultural  commodities  organically 
produced  in  other  States;  and  (d)  not  be 
effective  until  approved  by  the 
Secretary. 

Pursuant  to  section  2120(f)  of  the 
OFPA  (7  U.S.C.  6519(f)).  tiiis  proposal 
would  not  alter  the  authority  of  the 
Secretary  under  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.). 
the  Poultry  Products  Inspections  Act  (21 
U.S.C.  451  et  seq.)  or  the  Egg  Products 
Inspection  Act  (21  U.S.C.  1031  et  seq.), 
concerning  meat,  poultry,  and  egg 
products,  nor  any  of  the  authorities  of 
the  Secretary  of  Health  and  Human 
Services  under  the  Federal  Food,  Drug 
and  Cosmetic  Act  (21  U.S.C.  301  et 
seq.).  nor  the  authorify  of  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  under  the 


Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (7  U.S.C.  136  et  seq.). 
Section  2121  of  the  OFPA  (7  U.S.C. 
6520)  provides  for  the  Secretary  to 
establish  an  expedited  administrative 
appeals  procedure  under  which  persons 
may  appeal  an  action  of  the  Secretary, 
the  applicable  governing  State  official, 
or  a  certifying  agent  under  this  tide  that 
adversely  affects  such  person  or  is 
inconsistent  with  the  organic 
certification  program  established  under 
this  tide.  The  Act  also  provides  that  the 
U.S.  District  Coiut  for  the  district  in 
which  a  person  is  located  has 
jiirisdiction  to  review  the  Secretary's 
decision. 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  economically 
significant  for  the  purposes  of  Executive 
Order  12866  and,  tiierefore,  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB).  When  proposing  a 
regulation  which  has  been  determined 
to  be  economically  significant,  agencies 
are  required  to:  assess  the  costs  and 
benefits  of  available  regulatory 
alternatives;  base  regulatory  decisions 
on  the  best  reasonably  obtainable 
technical,  economic,  and  other 
information;  avoid  duplicative 
regulations;  and  tailor  regulations  to 
impose  the  least  burden  on  sociefy 
consistent  with  obtaining  regulatory 
objectives.  Therefore,  to  assist  in 
fulfilling  the  objectives  of  Executive 
Order  12866.  and  the  Unfunded 
Mandates  Reform  Act  of  1995,  the 
USDA  has  prepared  a  Regulatory  Impact 
Assessment  (RIA)  which  is  attached  as 
an  appendix  to  this  proposed  rule  and 
from  which  the  following  summaries  of 
the  costs  and  benefits  of  the  proposed 
National  Organic  Program  have  been 
taken. 

Ideally,  the  net  benefits  of  the 
proposed  rule  would  be  estimated  by 
employing  a  quantitative  analysis  using 
information  about  the  cost  structure  of 
the  industry,  the  demand  for  organic 
food,  and  projected  shifts  in  supply  and 
demand  resulting  from  the  various 
foctors  discussed  in  the  assessment. 
However,  although  researchers  have 
conducted  numerous  small-scale  studies 
to  determine  consumer  willingness  to 
pay  for  organic  products  and  to  identify 
reasons  why  conventional  food  buyers 
do  not  choose  organic  food  products, 
the  available  data  are  insufficient  to 
support  a  quantitative  assessment  of  this 
type.  At  this  time.  USDA  invites  public 
input  to  provide  additional  data  that 
may  aid  in  the  development  of  a 
quantitative  assessment.  This  data 
should  be  submitied  in  response  to  the 
questions  included  in  the  Conclusion 


section  of  the  RIA.  These  questions  are 
intended  to  solicit  information  needed 
to  develop  baseline  data  about  the 
potential  program  participants,  the  costs 
of  organic  production,  revenues  from 
organic  sales,  and  the  impact  of  the 
program  on  market  growtii. 

Summary  of  dw  Coals  of  the  Propeeed 
Rule 

The  proposed  rule  would  impose 
direct  costs  ia^e  form  of  fees  charged 
to  cMtifiers  for  USDA  accreditation  and 
to  farmers,  wild  crop  harvesters  and 
handlers  for  support  of  the  National 
Organic  Program.  The  proposed  rule 
also  woiild  impose  administrative  costs, 
such  as  submission  of  information, 
recordkeeping,  and  access  to  records 
that  may  constitute  an  additional 
burden.  The  actual  amount  of  the 
additional  administrative  costs  that 
would  be  imposed  by  the  final  rule  is 
expected  to  be  diffiBrent  for  those 
entities  who  currentiy  are  active  in  the 
organic  industry,  as  compared  to  those 
new  entities  who  would  begin  their 
activities  only  after  the  national 
program  is  implemented.  Certifiers, 
farmers,  wild  crop  harvesters  and 
handlras  who  currentiy  are  active  in  the 
organic  industry  already  perform  most 
of  these  administrative  fimctions; 
therefore,  the  additional  costs  to  them 
would  de{}end  upon  the  extent  to  which 
their  current  practices  are  difforent  fitMn 
the  requirements  of  the  final  regulation. 

Farmers,  wild  crop  harvesters  and 
handlers  would  be  required  to  produce 
and  handle  products  in  accordance  with 
the  standards  set  forth  in  the  rule  and 
provide  certifiers  with  the  required 
information  necessary  to  verify 
certffication  requirements.  Farmers, 
wild  crop  harvesters,  and  handlers 
would  be  charged  a  fee  by  the  certifying 
agent  for  these  certification  services.  We 
were  not  able  to  estimate  the  exact  cost 
of  certification  fees  that  would  be 
charged  by  certifying  agents  after 
implementation  of  the  national  program 
because  these  fees  currentiy  vary  widely 
among  existing  certifiers:  some  existing 
private  certifying  agents  are  non-profit; 
some  States  who  ciurentiy  conduct 
certification  activities  subsidize  these 
activities  from  other  revenue  sources; 
some  existing  certifying  agents  include 
the  cost  of  inspection  and,  in  some 
cases,  laboratory  testing,  in  their 
certification  fee;  and  some  existing 
larger  certifying  agents  may  charge 
lower  fees  because  they  are  able  to 
spread  their  fixed  costs  over  a  larger 
niunber  of  clients. 

Farmers,  wild  crop  harvesters,  and 
handlers  may  experience  certain  costs  to 
comply  with  the  final  regxilations.  For 
example,  there  may  be  costs  associated 
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with  the  proposed  requirement  that 
organic  products  not  come  in  contact 
with  prohibited  substances,  or  with  the 
proposed  requirement  that  pest  control 
substances  be  used  only  if  pest 
prevention  measures  are  ineffective. 
However,  since  the  proposed  rule  is  a 
synthesis  of  existing  State  and  private 
organic  ceniHcation  programs  and  the 
NOSB  recommendations,  we  believe 
that  farmers,  wild  crop  harvesters  and 
handlers  who  currently  participate  in 
existing  State  or  private  organic 
certification  programs  would  experience 
little  or  no  increased  compliance  costs 
as  a  result  of  implementation  of  the 
National  Organic  Program.  Additionally, 
formers  and  handlers  who  would  be 
exempted  or  excluded  under  the  rule, 
but  who  choose  to  become  certified  in 
order  to  receive  the  benefits  of 
certification,  would  be  subject  to  the 
additional  cost  of  certification  and 
recordkeeping.  USDA  requests  data  on 
the  costs  of  organic  production  and  the 
revenues  from  organic  farming,  and  on 
a  comparison  of  these  costs  and 
revenues  to  conventional  systems. 

The  following  are  the  upper-bound 
estimates  of  the  cost  of  initial 
certification  under  the  National  Organic 
Program: 

KiHriTlH  Coat  to  FaniMn  and 
WiM  Crop  HarrMtOTB  for  Ini- 
tial Cntiflcatioa 

Cmtincation  fee  *  ..„!..  S413 

USDA  ka  ™ 50 

ToUl  fees  463 

Paperwork  reportin|{ 

burden  *381 

Paperwork  racord- 

kaeping  burdaa 34 

ToUl  raportlng  and 
recordkeeping  ....  415 

ESTIMATED  COST  TO 
FARMERS  AND 
WILD  CROP  HAR- 
VESTERS FOR  INI- 
TIAL CERTIFI- 
CATION   „ „  S878 

Eatimatad  Coat  to  HandlerB  for 
Initial  Cartificalion 

Certiflcation  fee*  $943 

USDA  fM  500 

Total  feet  .» .S.443 

Paperwork  reporting 
burden  '433 

Paperwork  record- 
keeping burden 34 

Total  reporting  and 

recordkeeping  ....  467 


ESTIMATED  TOTAL 
COST  TO  HAN- 
DLERS FOR  INITIAL 

CERTIFICATION  S1.910 

'The  eatimatad  certification  fee  is  based 
on  the  average  of  fees  charged  by  a  rep- 
resentative group  of  certifying  agents:  private 
non-profit,  private  for-profU  and  a  State 
agency  Most  certifying  agents  in  our  rep- 
resentative group  include  tne  cost  of  inspec- 
tion and.  if  applicable,  required  lalmratory 
testing  in  the  certification  iw. 
'  For  new  organic  producers. 
■For  new  organic  handlers. 

USDA  requests  data  on  certification 
fees  currently  p>aid  by  existing  organic 
farmers,  wild  crop  harvesters,  and 
handlers  in  order  to  better  assess  the 
impact  of  the  proposed  program. 

After  implementation,  all  organic 
certification  agencies,  whether  private 
or  State,  would  be  accredited  by  USDA 
and  would  pay  fees  for  the  following 
services  provided  by  USDA:  application 
review,  annual  report  review,  site 
evaluation  visits,  and  administrative 
duties.  A  certifier  who  ciurently  is 
accredited  by  a  private  accreditation 
organization  might  pay  USDA  lower  site 
evaluation  visit  fees  than  a  certifier  who 
is  not  currently  accredited,  because  of 
measures  that  are  implem^ted  by  the 
certifier  to  receive  its  private 
accreditation.  Additionally,  as  required 
by  the  OFPA.  a  private  certifying  agent 
would  have  to  furnish  reasonable 
security  for  the  purpose  of  protecting 
the  rights  of  farms  and  handling 
operations  certified  by  the  agent.  The 
amount  and  type  of  security  would  be 
established  through  future  rulemaking. 

States  that  currently  perform  organic 
certification  activities  under  their  own 
regulations,  or  that  have  laws  pertaining 
to  the  certification  of  organically 
produced  and  handled  products,  or  that 
plan  to  have  an  organic  program  in  the 
future,  may  incur  some  additional  costs. 
For  example.  States  with  existing 
organic  programs  or  regulations  may  be 
required  to  supplement  or  revise  them 
in  order  to  meet  the  criteria  of  the 
OFPA,  including  the  provisions  set  forth 
in  section  2107  of  the  OFPA  (7  U.S.C 
6506).  A  State  without  an  existing 
organic  program  that  initiates  a  new 
State  organic  program  would  be 
expected  to  incur  greater  costs  to 
establish  its  program. 

The  following  are  the  upper-bound 
estimates  for  the  cost  of  initial 
accreditation  under  the  National 
Ctegaoic  Program: 

■rttealid  Coal  to  Cartifytag 
Agents  for  Initial  Accreditation 

AccredilaUon  applica- 
tion fee  S640 

Site  evaluation  fee  *  3,500 


USDA  Administrative 


Total  fees  — 


2,000 


6,140 


Paperwork  reporting 
burden  '23.931 

Paperwork  record- 
keeping burden  (M> 


Total  reporting  and 
recordkeeping  .... 


23,991 


ESTIMATED  TOTAL 
COST  FOR  INITIAL 
ACCREDITATION   ....  $30,131 

'Each  certifying  agent  would  have  a  site- 
evaluation  to  confirm  accreditation,  and 
thereafter  a  subsequent  renewal  evaluation 
at  least  every  5  years  following  conilnnation 
of  accreditation.  In  some  cases,  a  pre-con- 
firmation  site  visit  may  be  necessary.  We  an- 
ticipate that  the  frequency  of  site  evaluations 
would  be  l)ased  on  the  perfonnanca  of  the 
certifyins  agent  and  would  be  bigtier  during 
the  initial  years  of  the  program. 

<  For  new  organic  certifiers. 

The  USDA  requests  data  on  the  fees 
currently  paid  by  existing  organic 
certifying  agents  for  accreditation  in 
order  to  better  assess  the  impact  of  the 
proposed  program. 

Tne  requirement  in  the  proposed  rule 
for  qualified  certification  personnel  to 
be  used  to  evaluate  certification 
applications  and  contribute  to 
certification  decisions  may  result  in  an 
increase  in  labor  and  training  costs  for 
some  existing  certifiers.  The  amount  of 
additional  costs  to  these  certifiers  would 
depend  on  the  level  of  expertise  among 
current  certification  personnel,  the 
extent  to  which  certifiers  currently  rely 
on  volunteers,  and  the  costs  of  training 
these  persons.  Our  proposed  inspector 
training  requirements  conform  to 
current  established  practice  in  the 
industry  and  are  not  expected  to  impose 
an  additional  biu'den  on  existing 
certifiers  who  utilize  inspectors. 

We  also  have  identified  non- 
quantifiable  costs  that  may  result.  Some 
certifiers  consider  the  loss  of 
independence  in  setting  certification 
standards  imder  a  national  program  as 
imposing  a  cost.  Other  certifiers 
consider  the  establishment  of  uniform 
national  standards  and  an  accreditation 
program  as  a  benefit  in  that  the  risk  of 
potentially  costly  disputes  over 
acceptance  of  other  certifier's  standards 
(reciprocity)  is  eliminated.  We 
anticipate  that  the  net  impact  would  be 
positive  because  the  reciprocity  dispute 
problems  would  be  eliminated. 

Another  non-quantifiable  cost  could 
result  from  the  proposed  requirements 
that  certifiers  provide  access  to  all  their 
records  to  the  Secretary  and  the 
applicable  governing  State  official,  and 
provide  access  to  laboratory  analyses 
and  certification  documents,  other  than 
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confidential  business  information,  to  the 
general  public.  Although  not 
quantifiable,  these  requirements  may 
represent  a  change  in  the  way  some 
existing  certifiers  currently  maintain 
these  records. 

Sominaiy  of  Benefits  of  the  Propoeed 


In  the  absence  of  a  nationally 
recognized  definition  of  organic, 
consiuners  may  be  mislead  by  labels  on 
products  claiming  to  be  organic,  or 
claiming  to  contain  organic  ingredients, 
when  in  fiact  some  of  the  products  or 
ingredients  may  not  have  been 
organically  produced.  Because  many 
consumers  are  willing  to  pay  price 
premiums  for  organic  food,  producers 
have  an  economic  incentive  to  label 
their  products  organic  But  consimiers 
generally  are  unable  to  distinguish 
organic  products  from  conventionally 
produced  products  by  sight  inspection; 
hence,  consumers  rely  on  verification 
methods  such  as  certification  by  private 
entities  or  verification  by  retailers.  The 
USDA  requests  data  to  determine  the 
extent  to  which  mislabeling  of  non- 
organically  produced  products  as 
organic  occurs  and  the  market  impacts 
of  mislabeling  in  terms  of  quantities  of 
organic  goods  sold  and  the  prices  for 
organic  goods. 

mdividual  ingredients  in  midti- 
ingredient  processed  products  may  be 
certified  imder  different  standards  of 
ormnic  production,  thus  making  it 
difificult  for  a  consumer  to  determine  the 
production  standards  under  which  each 
of  the  ingredients  was  produced.  The 
proposed  standards  for  organic 
production,  enforced  through 
accreditation  of  certifiers,  would  assure 
consumers  that  the  organic  ingredients 
were  produced  tmder  one  national 
standard.  Ftirthermore.  USDA 
regidation  of  labeling  claims  for  organic 
food  woidd  allow  the  USDA  and  other 
fsderal  agencies  whose  jurisdiction 
includes  ensuring  the  veracity  of 
labeling  claims  to  prosecute  those  who 
mislabel  products  sold  as  organic. 

Establishing  a  national  definition  for 
organic  would  be  expected  to  increase 
the  supply  and  variety  of  organic 
products,  especially  meat  and  poultry, 
available  to  consumers.  The  Food  and 
Drug  Administration  (FDA)  and  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  currenUy  allow  use  of 
the  word  organic  on  most  food  and 
alcohol  labels,  but  USDA  has  withheld 
approval  for  the  use  of  organic  labels  on 
meat  and  poultry  pending  the  outcome 
of  this  rule  making.  Without  the 
regulation,  however,  FDA  may  decide  to 
disallow  use  of  the  term  organic  on 
labels  and  USDA  may  continue  their 


current  restrictions  on  the  use  of  organic 
on  meat  and  poultry  labels.  The 
increased  variety  of  organic  products, 
espiecially  meat  and  poultry,  that  might 
be  marketed  after  implementation  of  the 
final  rule  may  increase  the  variety  of 
available  organic  products  so  as  to 
parallel  the  variety  of  non-oiganic 
products.  The  USDA  requests  data  and 
analyses  which  would  support 
projections  of  the  demand  for  organic 
meat  and  poultry. 

By  providing  for  the  accreditation  of 
certifiers,  the  proposed  nUe  would 
establish  the  requirements  and 
enforcement  mechanism  to  protect 
producers  and  handlers  from 
inconsistent  certification  services,  lack 
of  reciprocity  between  certifier,  and 
competition  frxim  fraudulent  products, 
which  can  increase  costs  or  reduce 
revenue  for  organic  fanners  and 
handlers.  In  the  absence  of  the  National 
Organic  Program,  the  certifier  of  a  final 
product  may  not  be  required  to 
recognize  the  certification  of  an 
intermediate  organic  product  used  in 
the  final  product.  Thus,  both  farmers  ' 
and  primary  food  processors  face  a  risk 
of  being  unable  to  sell  an  organic- 
product  identified  as  certified  when 
more  than  one  certifier  is  involved. 
Monitoring  by  USDA  of  certification 
inspections  and  certifier  personnel 
training  and  qualifications  would  help 
to  ensure  the  quality  of  the  certification, 
the  use  of  consistent  criteria  for 
certification,  and  the  use  of  certification 
personnel  who  are  knowledgeable  and 
free  frtim  conflicts  of  interest. 

National  organic  standards  and  the 
assurance  provided  by  the  USDA 
accreditation  of  certifiers  would  benefit 
farmers  and  handlers  by  opening  access 
to  international  markets.  The  trade 
restrictions  that  currentiy  exist  would 
be  resolved  if  foreign  countries  who 
import  organic  products  recognize  the 
National  Organic  Program  as  equivalent. 
Farmers  and  handlers  in  the  United 
States  may  expect  larger  growth  in 
exports  of  organic  products  to  follow 
implementation  of  the  final  rule. 

The  contributions  of  national  organic 
standards  to  increased  domestic 
demand  and  to  expanded  international 
markets  for  organic  products  may 
provide  opportvmities  for  current 
organic  producers  to  expand  the  scale  of 
their  operations.  Increased  organic 
production  also  may  provide  incentives 
for  input  industries  to  develop  new 
technologies  which  could  lower 
producers'  costs  of  organic  production. 
Input  costs  also  may  decline  as  a  result 
of  economies  of  scale  being  achieved  in 
input  industries  producing  for  the 
organic  market.  Expanded  markets 
could  encourage  additional  farmers  and 


handlers  to  enter  the  marketplace, 
resulting  in  a  potential  decline  of 
certifiers'  average  costs  of  operation  as 
fixed  costs  are  spread  over  a  growing 
number  of  clients.  The  USDA  requests 
information  to  determine  whether  the 
organic  industry  and  consumers  of 
organic  goods  have  benefitted  from 
industry  growth  residting  in  economies 
of  scale  and  production  and  maiketing 
efficiencies,  and  whether  industry 
participants  anticipate  such  benefits 
fit>m  this  rule. 

There  are  three  ways  in  which 
certifiers'  administrative  costs  could  be 
reduced  as  a  result  of  the  regulation. 

First,  certifiers'  costs  of  nmintaining 

access  to  organic  markets  for  their 
clients  should  be  reduced  because  costs 
associated  with  determining 
equivalency  between  certifiers  would  be 
reduced  or  eliminated.  Accreditation 
and  uniform  national  standards  would 
alleviate  the  need  to  negotiate 
individual  reciprocity  agreements  with 
other  certifiera.  Furthermore,  USDA 
oversight  of  certifiers  would  simplify 
the  process  of  certifying  multiple 
ingredient  products,  thus  reducing 
certification  costs.  "The  responsibility  for 
meeting  production  and  certification 
requirements  of  each  ingredient  would 
rest  with  the  certified  producers  and 
accredited  certifying  agents  of  the 
individual  ingredients.  National 
standards  also  would  eliminate  costiy 
equivalency  disputes  between  States 
which  may  affect  interstate  commerce. 

Sec(«d,  certifiers  would  no  longer 
have  to  pay  private  organizations  for  the 
accreditation  required  to  gain  access  to 
some  international  markets.  This  would 
be  of  particular  benefit  to  the  smaller 
certifiera  who  may  have  been  unable  to 
enter  these  markets  because  of  the  high 
cost  of  international  accreditation.  A 
portion  of  the  administrative  fees  paid 
by  each  certifying  agent  would  support 
USDA  activities  to  negotiate 
equivalency  of  organic  standards  in 
world  markets  so  that  producer  clients 
of  all  USDA  accredited  certifiera  coiUd 
have  access  to  these  markets. 

Third,  in  the  long  run,  uniform 
standards  of  production,  certification 
and  accreditation  should  reduce  the  cost 
of  training  certification  staff.  Industry- 
wide training  costs  may  increase 
initially,  but  should  decline  as  the  pool 
of  trained  certifiera  and  certification 
peraonnel  increases  and  the 
corresponding  cost  of  training  new 
certification  peraonnel  decreases, 
especially  in  those  instances  where 
personnel  transfer  from  one  certifiw  to 
another.  Standardized  materials,  such  as 
compliance  guides  and  training 
manuals,  also  should  contribute  to  a 
reduction  in  the  cost  of  training 
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certification  staff.  In  addition.  USDA 
accreditation  of  cartlflera  would  present 
opportunities  for  sharing  information 
about  standards,  practices  and  the 
general  requirements  of  the  program 
through  the  National  Organic  Program 
staff. 

Uafiiadad  Mandalaa  Rabwm  Act 

The  Unfunded  Mandatsi  Reform  Act 
(Pub.  F«  104-4)  requires  (in  Section  202) 
that  agencies  prepare  a  qualitative  and 
quantitative  assessment  of  the 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in 
annual  expenditures  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100,000,000 
(adjusted  annually  for  inflation)  in  any 
one  jrear.  As  discussed  in  the  preceding 
section  entitied  "Executive  Order 
12866",  USDA  has  prepared  a 
Regulatory  Impact  Assessment  (RIA)  to 
assess  the  costs  and  benefits  of  this 
proposed  rtile.  As  explained  in  the  RIA, 
which  is  attached  as  an  appendix  to  this 
propoaed  rule.  USDA  was  unable  to 
provide  a  quantiutive  assessment  of  the 
coats  and  banefiu  of  the  propoaed  rule, 
except  for  the  cost  of  faes  and 
recordkeeping  that  would  residt  Grom 
the  propoaed  rule,  because  of 
insufficient  data  available  to  support  a 
quantitative  aaaaaament.  The  cost  of  fees 
resulting  from  this  proposed  rule  is 
estimated  to  be  $1,000,000  during  the 
first  year  of  program  implementation, 
and  the  cost  of  recordkeeping  is 
estimated  not  to  exceed  $4,700,000 
during  any  one  of  the  first  three  years 
of  program  implementation.  The  RIA 
does,  however,  provide  a  qualitative 
assessment  of  the  proposed  rule's  costs 
and  benefits. 

The  USDA  has  posed  a  list  of 

auestions  in  the  RIA  to  assist  in  the 
evelopment  of  a  quantitative 
assessment  for  the  final  RIA  that  will  be 
published  as  part  of  the  final  rule  for  the 
National  Organic  Program.  We  «irill 
utilize  public  input  received  in  response 
to  these  questions  and  to  other 
provisions  of  this  proposed  rule,  as  well 
as  other  resources  available  to  USDA 
before  publication  of  the  final  rule,  to 
develop  a  quantitative  assessment  of  the 
coats  and  benefits  of  the  final  rule. 

Although  USDA  has  not  determined 
whether  wis  propoaed  rule  would  result 
in  annua]  expenditures  by  State,  local, 
and  tribal  governments.  In  the  aggregate, 
or  by  the  private  sector,  of  $100,000,000, 
USDA  has  sought  to  meat  the  ob)ectives 
of  the  Unftinded  Mandates  Reform  Act. 
In  addition  to  its  qualitative  cost/benefit 
asieannent.  USDA  has  identified  in  the 
RIA  three  regulatory  alternatives  to  the 
proposed  rule.  We  also  discuss  In  the 
preamble  sections  entitied  "Paperwork 


Reduction  Act  of  1995"  and  "The 
RMulatory  Flexibility  Act  and  the 
Bflects  on  Small  Businesses",  the 
analysis  we  have  employed  in  reaching 
a  determination  that  this  proposed  rule 
is  the  least  costiy  and  least  burdensome 
to  the  regulated  parties,  in  that  vn  have 
designed  the  proposed  rule  to  be  as 
consistent  as  possible  with  existing 
industry  practices,  while  satisfying  the 
specific  requirements  of  the  OFPA. 

AdditionJslly.  we  have  had  numerous 
occasions  to  communicate  with  State 
governments  during  the  development  of 
the  proposed  rule.  Representatives  of 
various  State  governments  participated 
in  aeveral  public  meetings  of  the  NOSB 
and  they  have  provided  valuable  input 
to  the  NOSB  for  its  recommendations  on 
standards  and  the  National  List.  USDA 
also  hosted  a  meeting  on  Febrxiary  26, 
1996,  to  discuss  with  many  State 
officials  the  status  of  the  propoaed  rxile 
and  to  listen  to  concerns  about  such 
topics  as  faes,  enforcement,  certifier 
logo  use,  and  the  range  of  additional 
requirements  that  States  may  include  in 
their  State  programs.  On  numerous 
other  occasions,  AMS  staff  has  had 
discussions  with  a  wide  array  of  State 
officials  on  subjects  related  to  this 
proposed  rule  or  the  establishment  of.  or 
amendment  to.  State  organic 
certification  programs.  USDA  will 
continue  to  provide  effective 
opportunities  for  the  broadeat  possible 
input  by  States  and  all  interested  parties 
throughout  the  rulemaking  process. 

The  Regulatory  Flexibility  Act  and  the 
ECbcts  on  Small  B«i 


Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA) 
(5  use.  601  et  seq),  the  Agricultural 
Marketing  Service  (AMS)  hu 
conaidmed  the  economic  impact  of  the 
proposed  rule  on  small  entities.  The 
AMS'  analjrsis,  as  required  by  the  RFA,^ 
considers  Uie  impact  of  this  proposed 
regulation  on  small  entities  and 
evaluates  alternatives  that  would 
accomplish  the  objectives  of  the  rule 
without  unduly  burdening  small  entities 
or  erecting  barriers  that  would  restrict 
their  ability  to  compete  in  the  organic 
market.  The  following  Initial  Regulatory 
Flexibility  Analysis  was  written  with 
guidance  from  the  Small  Business 
Administration  (SBA). 

The  size  of  the  organic  industry  has 
risen  dramatically  in  recent  years  from 
a  low  of  $78  million  in  1980,  to  $1 
billion  in  1990,  to  a  total  retail  sales 
level  of  $3.5  billion  in  1996.  Certified 
organic  cropland  production  has 
expanded  from  473.000  acres  to  667.000 
acres  in  the  period  1902  to  1994,  and  is 
expected  to  reach  2  million  acres  by  the 
year  2000.  Despite  this  rapid  growth,  it 


should  be  noted  that  the  organic 
industry  represents  a  very  small 
percentage  of  total  agricultural 
production  and  sales,  and  that  organic 
certifiers,  faumers  and  handlers  tend  to 
own  smaller  operations  rather  than 
larger  ones. 

CurrenUy,  organic  certification  is 
voluntary  and  self-imposed.  According 
to  the  most  complete  data  available  to 
the  AMS,  there  are  33  private  and  11 
State  certifying  agencies  certifying 
approximately  4,000  farmers  and  600 
handlers  in  the  United  States.  Over  half 
of  the  private  and  State  agencies  certify 
both  farm  and  handling  operations, 
while  the  others  certify  only  farms.  Over 
three-fourths  of  State  and  private 
agencies  each  certify  fewer  than  150 
farms  and  20  handlers.  Based  on  a 
review  conducted  by  AMS  of  16 
certifiers,  who  provided  information  on. 
the  organic  sales  of  products  produced 
on  certified  farms,  most  of  the  farms 
certified  have  less  than  $25,000  in  gross 
sales. 

A  national  organic  program  would 
benefit  farmers  by  opening  access  to 
international  markets.  U.S.  exports  of 
organic  products  toteled  $203  million  in 
1994  or  about  9  percent  of  the  organic 
output.  Export  markets  may  become 
more  substantial  and  offer  price 
premiums  for  organic  products  with 
increased  world-wide  consumption  of 
organically  produced  food.  For  crxample, 
the  organic  market  share  in  the 
European  Union  (EU)  has  been 

S)rojected  to  reach  2.5  percent  of  total 
ood  consumption  expenditures  by 
1998.  Austria  expects  its  organic  market 
share  to  equal  one  third  of  all  food  sales 
by  the  year  2000.  In  1994,  France  and 
Germany  combined  had  total  retail  sales 
of  organic  foods  equal  to  that  of  the 
United  States  in  the  same  year 
(approximately  $2  billion).  Japan's  retail 
sales  for  that  year  were  estimated  to  be 
$688  million.  Other  EU  countries  report 
growth  rates  equal  to  or  greater  than  the 
current  growth  rate  in  the  United  Stetes 
of  about  20  percent  per  year. 

The  reason  for  regulatory  action  is 
fully  explained  in  the  Regulatory  Impact 
Assessment  which  is  attached  as  an 
appendix  to  this  proposed  regulation.  In 
short,  the  organic  market  may  be 
precluded  from  reaching  its  full 
potential  until  there  is  a  definition  of 
the  term  organic,  which  would  be 
achieved  by  implementation  of  this 
proposed  regulation  that  provides 
regulations  for  production,  handling, 
labeling,  certification  and  accreditetion 
of  U.S.  certifiers.  Domestic  and 
international  trade  in  organic  products 
may  also  be  hampered  by  the  need  to 
negotiate  reciprocity  agreements 
because  of  the  differing  standards  of 
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production  and  handling  that  ourentiy 
exist;  meat  and  poultry,  including 
processed  products  containing  meat  and 
poultry  as  ingredients,  caimot  be  labeled 
organic;  and  few  enforcement 
mechanisms  exist  to  protect  consumers 
against  fraudulent  organic  labeling. 

The  statutory  authority  for  this 
proposed  rule  is  the  OFPA,  which  in 
section  2104(a)  (7  U.S.C.  6503(a)) 
requires  the  Secretary  of  Agriculture  to 
develop  a  national  organic  program.  In 
general,  the  Secretary  must  establish  an 
organic  certification  program  for  farmers 
and  handlers  of  agricultural  products 
that  have  been  produced  using  organic 
methods  as  provided  for  in  the  OFPA. 
In  addition,  section  2115  of  the  OFPA 
(7  U.S.Q  6514)  requires  the  Secretary  to 
establish  and  implement  a  program  to 
accredit  a  governing  State  official  and 
any  private  person  who  meets  the 
requirements  of  the  OFPA  and  the 
regulations  in  part  205  as  a  certifying 
agent  for  the  purpose  of  certifying  a 
farm  or  handling  operation  as  being  in 
compliance  with  the  standards  set  forth 
in  this  proposed  regulation. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  the  actions  in  order 
that  small  businesses  would  not  be 
imduly  or  disproportionately  burdened. 
To  accomplish  tlds  purpose,  it  first  is 
necessary  to  define  a  small  business. 
According  to  the  Standard  Industrial 
Codes  (SIC)  (13  CFR  Part  121)  which  are 
developed  by  an  inter-agency  group, 
published  by  the  Office  and 
Management  and  Budget  (0MB),  and 
used  by  the  SBA  to  identify  small 
businesses,  nearly  all  of  the  entities 
affacted  by  this  proposed  regulation 
would  be  considered  small  businesses. 
According  to  the  SIC,  a  small  business 
in  the  agricultural  services  sector,  such 
as  certifiers,  includes  firms  mth 
revenues  of  less  than  $3.5  million  (SIC 
Division  A  Major  Group  07).  In  crop 
production,  the  SIC  definition  of  a  small 
business  includes  all  farms  with  annual 
gross  sales  under  $500,000  (SIC  0111- 
0191).  (Most  of  the  farms  currentiy 
certified  have  less  than  $25,000  in  gross 
sales  of  organic  production.  However, 
many  farms  combine  organic  and 
conventional  production  on  the  same 
operation,  some  with  total  sales  that 
may  exceed  $500,000).  In  handling 
operations,  according  to  the  SIC,  a  small 
business  is  defined  as  having  fewer  than 
500  employees  (SIC  Division  D  Major 
Group  20).  (The  workforce  data  needed 
to  determine  whether  any  organic 
handling  operations  exceed  500 
employees  is  not  available,  but 
anecdotal  information  leads  us  to 
believe  that  no  organic  handling 


operations  employ  more  than  499 
persons). 

We  consulted  with  the  SBA  Office  of 
Advocacy  regarding  the  use  of  size 
standards  different  from  those  in  13  CFR 
121.  For  the  purpose  of  identifying 
those  entities  who  would  be  most 
affected  by  this  proposed  regulation, 
alternative  definitions  were  established 
for  the  purpose  of  this  analysis.  The 
alternative  definition  of  a  small  certifier 
which  we  established  for  this  analysis  is 
one  with  total  revenue  from  certification 
of  less  than  $25,000.  The  alternative 
definition  of  a  small  farm  which  we 
established  is  one  with  a  tnp»iiniim  of 
$5,000  in  gross  sales  of  agricidtural 
products,  as  is  set  forth  in  section 
2106(d)  of  die  OFPA  (7  U.S.C  6505(d)). 
Additionally,  for  this  analysis,  we 
established  the  alternative  definition  of 
a  small  handling  operations  to  be  one 
whose  sales  are  $50,000  or  less. 

Development  of  regulations  for  the 
National  Organic  Prc^ram  began  with 
the  premise  that  the  industry  should  be 
burdened  as  littie  as  possible  by  the 
OFPA  regulation.  To  accomplish  the 
goal  of  regulation  with  minimal  burden, 
we  initially  determined  that  most  of  the 
information  needed  for  organic  fanners 
and  handlers  to  become  certified,  and 
for  certifiers  to  become  accredited, 
already  exista  for  those  entities 
currentiy  operating.  The  challenge  was 
to  create  a  regulation  which  complied 
with  the  OFPA  mandates  cmd  which 
embodied  the  customary  and  usual 
business  practices  already  being  carried 
out  by  the  industry.  No  new  forms  have 
been  proposed  and  few  additional 
documents  would  be  required  in  this 
proposed  regulation.  Certifiers  may 
need  to  create  some  of  the  docimienta 

nosed  for  the  application  process; 
ers  may  have  to  keep  records  for 
longer  periods  of  time;  and  handlers 
may  need  to  refine  recordkeeping  to 
ensure  a  clear  audit  trail.  However,  they 
would  be  allowed  the  flexibilify  to  use 
the  easiest  and  least  expensive  means 
available  to  provide  information,  as  long 
as  the  required  information  is  adequate 
to  ensure  compliance  virith  the 
regulations. 

Small  and  large  frmoaeis.  handlers, 
and  certifiers  would  be  affected  by 
additional  fees  residting  from 
implementation  of  the  Natioiud  Organic 
Program.  Certifiers  may  be  burdened 
with  the  accreditation  reqidramenta  for 
business  related  activities,  such  as  the 
requirement  for  a  financial  audit 
However,  because  no  particular  form  is 
required,  current  business  records  may 
be  sufficient  to  provide  the  necessary 
information.  The  requirementa  to  keep 
personnel  records,  explain 
administrative  procedures,  and  evaluate 


persoimel  may  be  burdensome  to  small 
certification  businesses.  Yet,  we  have 
received  the  comment  bom  at  least  one 
small  business  that  reqiiirementa  such 
as  these  can  increase  efficiency  and 
make  a  small  business  more  cost 
effective. 

Section  2112(d)  of  the  OFPA  (7  U.S.C 
6511(d))  requires  farmers  and  handlers 
to  maintain  records  for  five  years,  and 
section  2116  (c)(1)  of  the  OFPA  (7 
U.S.C  651 5(c)(1))  requires  certifiers  to 
maintain  records  for  ten  years.  Our 
research  of  the  industry  indicates  that 
farmers  and  handlers  already  nuAintain 
records  for  five  years  and  cotifiers  do 
not  discard  historical  docummts.  This 
regulation,  therefore,  should  not 
significanUy  increase  the  record 
retention  burden  beyond  current 
industry  practice.  However,  under  &e 
requirements  of  the  Paperwork 
Reduction  Act  of  1095  (PRA)  (44  U.S.C 
3506  and  3507),  a  burden^  created 
when  a  law  or  regulation  requires  the 
storage  of  information.  The  burden  to 
the  industry  is  calculated  on  the  time 
required  to  file  a  document.  Under  the 
PRA  we  are  required  to  estimate  and 
accoimt  for  this  burden. 

No  other  burdens  are  expected  to  Call 
upon  the  organic  industry  as  a  result  of 
overlapping  Federal  rules.  This 
proposed  regulation  would  not 
duplicate,  overlap  or  conffict  with  any 
existing  Federal  rules.  In  preparing  tUs 
proposed  regulation,  AMS  consulted 
other  Federal  agencies  such  as  the  FDA, 
EPA,  ATF,  and  die  USDA's  Food  Safety 
and  Inspection  Service  (PSIS)  to  ensure 
that  this  proposed  regulation  would 
complement  existing  regulations. 

Whether  using  the  SIC  definitions  for 
small  businesses  or  the  alternative 
definitions  created  for  this  analysis,  our 
proposed  regulation  woidd  have  a 
significant  impact  on  a  substantial 
numbn  of  small  businesses.  However, 
we  have  considered  several  options 
with  the  intention  of  mitigating  negative 
economic  impacts.  The  following 
options  were  considered  by  AMS  prior 
to  and  during  the  development  of  the 
proposed  regulation. 

Regulatory  Options 

Option.!:  The  Organic  Market  in  the 
Absence  <rf  Regulation 

We  have  explored  the  altstnative  of 
no  government  regulation  of  the  ocganic 
industry.  However,  current  problems  in 
the  organic  industry  would  continue  to 
affect  small  entities  as  well  as  large 
ones.  In  fact,  it  is  likely  that  the  effect 
of  no  regulation  vrould  negatively 
impact  small  businesses  to  a  greater 
degree  than  larger  ones.  For  example, 
without  r^ulation.  smaller  certifiers 


65858  Federal  Register  /  Vol.  62,  No.  241  /  Tuesday.  December  16.  1997  /  Proposed  Ryleg 


entering  the  induatry  with  growth 
expectations  based  on  implementation 
of  the  OFPA  through  Federal  regulation 
would  be  negatively  affected  to  a  greater 
degree  than  larger  certifiers  who  can 
■pread  fixed  costs  over  a  larger  number 
of  clients.  Larger  businesses  do  not 
depend  as  heavily  on  industry  gro%vth  to 
inaintain  their  business  o{>erations. 

Oiganic  fanners  who  have  integrated 
livestock  into  their  agricultural 
operation  are  negatively  impacted  in 
two  ways  without  regulation  of  the 
oi:ganic  industry.  First,  they  do  not 
receive  the  price  premium  for  organic 
meat  and  poultry  because  at  the  present 
time  FSIS  does  not  allow  for  the  use  of 
the  term  organic  on  meat  and  poultry 
labels.  This  would  impact  small  fanners 
to  a  greater  extent  because  they  have 
fewer  animals  from  which  to  profit  from 
a  price  premium.  Second,  to  feed  their 
UvestodL,  fanners  either  must  pay  a 
higher  price  for  organically  produced 
livestock  Csed  or  raise  the  feed  on  their 
own  land  which  otherwise  could  be 
used  to  produce  organic  cash  crops. 
Smaller  farmers  are  disproportionately 
impacted  Iwcause  the  ratio  of  the 
number  of  livestock  per  acre  of  land  is 
limited  by  the  number  of  acres  they 
must  use  for  oiganic  crop  production  in 
order  to  be  a  profitable  business.  Larger 
farmers  face  tne  same  dedakm  of 
whether  to  purchase  organic  feed  or 
raise  their  own.  but  they  have  more 
acres  over  which  to  spreed  the  cost  of 
either  choice. 

Without  Federal  regulation,  small 
certifiers  and  farmers  wishing  to  export 
agricultural  products  are  negatively 
impacted  to  a  greater  degree  than  larger 
organizations  by  a  lack  of  resources  and 
influence  over  foreign  market  systems. 
Also,  completing  the  paperwork 
required  for  exporting  products  is 
disproportionately  costly  to  small 
entities  because  of  their  limited 
resources.  The  burden  of  completing 
this  paperwork  can  be  eased  if  the 
certifier  has  attained  private,  third-party 
accreditation.  We  are  aware  that 
certifiers  currently  may  pay  in  excess  of 
$15,000  for  accreditation  by  a  private 
organization.  Smaller  certifiers  cannot 
amird  these  fees,  and  therefore, 
potential  clients  wishing  to  export 
organic  products  choose  to  be  certified 
by  the  larger,  privately-accredited 
ormnizations. 

Finally,  we  are  required  by  the  OFPA 
to  regulate  the  industry  through  the 
National  Organic  Program.  In  fact,  we 
have  received  requests  from  many  small 
businesses,  certifiers,  fanners,  and 
handlers,  to  move  forward  with 
implementation  of  a  national  program  as 
quickly  as  possible.  Therefore,  we 
believe  that  regulating  the  organic 


industry  would  be  the  most  appropriate 
action  to  help  small  businesses. 

Option  2:  Exemption  of  Small  Certifien 
From  Accreditation 

We  considered  the  option  to  exempt 
small  certifiers  from  aocreditatioa 
requirements,  just  as  small  farmers  and 
handlers  are  exempt  from  certification. 
However,  the  OFPA  does  not  provide 
for  such  an  exemption  and  this. 
therefore,  would  reqiiire  a  legislative 
amendment.  Additionally,  we  do  not 
believe  that  exempting  small  certifiers 
would  be  in  the  best  interest  of  the 
industry  or  the  small  certifiers. 

The  exemption  of  small  farmers 
carries  with  it  limitations  which  may 
discourage  some  small  farmers  from 
claiming  exemption,  preferring  instead 
to  become  certified.  In  this  proposed 
regulation,  small  fanners  who  are  not 
certified  and  who  use  the  term  organic 
to  identify  their  products  must  comply 
with  the  USDA  standards,  yet  they  may 
not  display  the  USDA  seal  or  a 
certifying  agent's  logo  on  the  labels  or 
the  labeling  of  their  products. 
Furthermore,  organic  agricultural 
products  produced  on  small  farms  that 
claim  exemption  &t)m  certification 
requirements  cannot  be  labeled  as 
organic  ingredients  in  products 
processed  by  a  certified  operation.  As  a 
result,  consumers  and  processors  may 
not  wish  to  pay  a  price  premium  for 
organic  products  from  a  non-certified 
operation. 

The  exemption  of  small  certifiers  from 
accreditation  would  carry  with  it 
limitations  resulting  frtim  the  absence  of 
Federal  oversight.  Interstate  and 
international  trade  would  be  hampered 
because  it  would  likely  be  limited  to 
products  certified  by  accredited 
certifiers.  Distinguishing  exempt 
certifiers  from  accredited  ones  might 
require  that  product  labels  of  accredited 
certifiers'  clients  include  the  USDA  logo 
and  lead  to  consumer  confusion  over 
labels  in  the  marketplace. 

Protecting  consumers  fit>m  fraudulent 
certification  claims  on  labels  would  be 
difficult  at  the  Federal  level  since  AMS 
and  other  enforcement  agencies,  such  as 
the  FDA,  A7F,  and  FSIS,  would  have  to 
distinguish  accredited  certifiers  from 
those  who  are  exempt.  Costly  spot 
checks  or  site  visits  would  be  required 
by  AMS  to  verify  that  products  sold  or 
labeled  as  organic  are  produced  under 
systems  that  are  consistent  with  the 
national  program.  To  accomplish  this,  a 
mechanism  would  have  to  be 
established  to  charge  exempt  certifiers 
for  spot  checks  or  site  visits  and  these 
charges  might  be  more  costly  than 
becoming  accredited. 


One  of  the  purposes  of  the  OFPA  is 
to  assure  consumers  that  organically 
produced  products  meet  a  consistent 
standard.  Without  the  assurance 
provided  by  Federal  oversight  of 
certifiers  tiirough  USDA  accreditation, 
there  is  no  way  to  ensure  that  one 
national  standard  of  production  and 
handling  for  organic  agricultural 
products  would  be  employed.  The  result 
could  be  the  continuation  of  costly 
reciprocity  agreements  among  small, 
exempt  certifiers  and  large,  USDA 
accredited  certifiers.  This  could  prove  to 
be  more  costly  to  small  entities  than 
accreditation.  For  all  of  these  reasons, 
we  have  determined  that  option  Z  is  not 
s  viable  alternative. 

Option  3:  The  Proposed  Regulation 

The  regulation  we  propose  is  a 
synthesis  of  existing  organic  standards 
and  certification  programs.  We  have 
done  exteiuive  outreech  which  is 
explained  in  the  SUPPIXMENTARY 
MF0MIAT10N  section  entitled  "Public 
Input".  After  gathering  the  necessary 
information,  we  developed  this 
proposed  regulation  to  ensure  industry 
integrity  and  help  the  organic  industry 
grow.  In  this  section,  we  will  discuss 
how  this  proposed  Federal  regulation  of 
the  orgcmic  industry  would:  eliminate 
costly  administrative  tasks  now 
necessary  under  current  industry 
practice  and  thus  mitigate  the  financial 
burden  of  USDA  accreditation;  level  the 
playing  field,  enabling  small  entities  to 
better  compete  in  the  industry;  and 
benefit  all  fanners  and  handlers  through 
industry  growth.  Finally,  this  proposed 
regulation  includes  three  factors  that 
would  decrease  its  overall  burden  by 
iroviding  flexibility  in  compliance  and 


Certification  organizations  currently 
develop  and  interpret  their  own 
standards  of  production  and  handling. 
The  consensus  of  our  outreech  to  the 
industry  is  that  one  national  standard 
with  interpretation,  decision  making, 
and  enforcement  authority  at  the 
Federal  level  would  eliminate  the  need 
for  certifiers  to  develop  and  amend 
standards.  Federal  regulation  also 
would  provide  a  consistent  process  for 
certifying  operations  that  prixluce  and 
handle  products  bearing  an  organic 
label.  Smaller  certifiers  would  benefit  to 
a  greater  degree  than  larger  certifiers 
because  the  resources  saved  from 
creating  and  interpreting  their  own 
standards  could  be  directed  toward 
improving  their  business  operations  and 
offsetting  any  additional  burden 
imposed  by  accreditation. 

One  national  standard  would 
eliminate  the  need  to  negotiate  costly 
reciprocity  agreements  and  thus  save 
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certifiers'  resources  used  to  negotiate 
the  agreements,  while  also  expanding 
markets  for  organic  farmers  and 
handlers  certified  by  snuller 
organizations  which  currently  do  not 
have,  or  have  a  limited  nimiber  of,  such 
agreements.  Eliminating  the  need  for 
accreditation  by  private  organizations 
prior  to  export  would^relieve  certifiers 
of  current  financial  and  paperworii 
burdens  while  leveling  the  pla]ring  field 
for  large  and  small  or^nic  entities 
wishing  to  export  organic  agricultural 
products. 

An  expanded  market  caused  by  the 
introduction  of  organic  meet  and 
poultry,  added  consumer  confidence 
backed  by  consistent  standards  of 
production  and  handling,  and 
additional  export  voliunes  of  organic 
agricultural  products  would  benefit  aU 
of  the  organic  industry- 

Another  benefit  of  tnis  proposed 
regulation  to  smaller  certifiers  would  be 
an  extended  network  of  information 
exchange.  Presently,  information 
dissemination  occiirs  on  a  one-to-one 
basis  and  through  participation  in 
industry  groups,  meetings,  workshops 
and  international  trade  fairs. 
Participation  in  these  activities,  which 
often  are  dominated  by  issues  of  the 
larger  certifiers,  is  costiy  and  frequentiy 
prohibitive  to  smaller  entities.  This 
proposed  regulation  would  facilitate 
providing  cratifiers  with  information 
about  the  program,  including  standards, 
practices  and  general  requirements. 
Small  certifiers  would  have  access  to 
the  same  information  at  the  same  time 
as  large  certifiers,  which  could  be 
passed  on  to  their  clients,  typically 
small  farmers  and  handlers. 

In  our  previously  discussed 
implementation  option,  we  considw 
sllowing  a  9-month  period  of  time  after 
publication  of  the  final  rule  for 
certifying  agents  to  gain  initial 
accreditation,  followed  by  a  12-month 
period  of  time  for  farm,  wild  crop 
harvesting,  and  handling  operations  to 
become  certified  under  the  relevant 
provision  of  the  final  regulation.  Thus, 
vre  intend  that  the  provisions  of  the 
NOP  would  be  implemented 
appnudmately  18  months  after 
publication  of  the  final  rule.  On  that 
date,  wdiich  will  be  stated  in  the  final 
rule,  all  organic  operations  required  to 
be  certified  in  order  to  sell  or  label  their 
products  as  organic  would  have  to  be 
certified.  Operations  that  are  certified 
prior  to  IS-months  after  publication  of 
the  final  regulation  would  be  permitted 
to  use  the  USDA  organic  seal  upon 
certification  by  a  USDA  accredited 
certification  organization. 

We  would  like  conunents,  particularly 
from  small  farm  or  handling  operations. 


as  to  whether  the  12-month  period  of 
time  we  anticipate  allowing  for  farm 
and  handling  operations  to  become 
certified  is  a  reasonable  period  of  time 
for  such  operations  to  become  certified. 
We  are  particularly  interested  in 
learning  whether  there  are  any 
economic  or  other  factors  that  would 
create  difficulties  in  obtaining 
certification  within  the  12-month  time 
period  we  expect  to  provide  for 
obtaining  certification. 

Small  certifiers  have  expressed 
concern  that  they  may  not  have  the 
expwtise  necessary  to  become 
accredited  by  USDA  or  to  cany  out  die 
responsibilities  associated  with 
aoateditation.  However,  vre  believe  that 
this  proposed  r^ulation  is  consistent 
with,  and  builds  upon,  current  industry 
practice.  It  was  designed  to  allow 
existing  certifiers,  {armers  and  handlers 
to  continue  to  operate  within  the 

Xiic  industry, 
developing  our  proposal,  we 
considoed  requiring  that  accreditation 
be  renewed  annually  by  large  certifiers 
and  bi-annually  by  small  cotifiers. 
However,  annual  or  bi-annual 
preparation  of  accreditation  application 
materials  and  the  review  of  applications 
would  be  burdensome  to  accredited 
certifiers  and  the  NOP  staff, 
respectively.  Therefore,  in  this 
regulation  we  have  proposed  that  rather 
than  extending  the  Langth  of 
accreditation  for  small  certifiers,  we 
%vould  require  that  all  certifiers  submit 
annually  only  information  about  thbir 
operation  that  had  changed  from  the 
previous  year.  'This  requirement  would 
eliminate  the  burden  of  certifiers 
annually  refiling  all  of  the  information 
submitted  in  the  initial  accreditation. 
Renewal  of  accreditation  would  occur 
every  fifth  year. 

Finally,  tnis  proposed  regulation  has 
three  elements  of  flexibility  that  are 
advantageotis  to  small  entities: 

Erformance  based  production  and 
ndling  standards  and  certifier 
requirements;  production  and  hAnHling 
standards  that  contain  a  range  of 
allowable  practices;  and  certifier  site- 
evaluation  fises  that  would  reflect  actual 
costs  incurred  in  coimection  with  the 
site-evaluation. 

The  standards  in  this  proposed 
regulation  are  performance  standards 
based  on  the  results  of  a  management 
system,  rather  than  prescriptive  or 
design  standards  that  prescribe  specific 
technology  or  a  precise  procedure  for 
compliance.  Performance  standards 
allow  for  flexibility  in  compliance, 
which  is  especially  important  to  organic 
farmers,  handlers  and  certifiers  with 
limited  resources.  PerJFormance 
standards  promote  iimovation  and  the 


development  of  new  technologies  which 
would  help  the  industry  as  a  whole  be 
more  efficient.  Finally,  they  provide  a 
less  costiy  means  of  compliance  than 
design  standards.  Small  entities,  in 
particular,  benefit  because  compliance 
with  performance  standards  sllows  far 
the  adaptation  of  existing  systems 
without  costiy  capital  investment 

The  proposed  rule  allows  for 
fleodbiufy  by  providing  a  range  of 
farming  and  handling  practices  that  can 
be  used  when  necessary  to  maintain  the 
organic  integrity  of  the  operation.  The 
use  of  a  practice  or  substance  that  is 
allowable  only  when  necessary  must  be 
described  in  me  organic  plan,  as  set 
forth  in  section  205.205  of  subpart  D  of 
this  proposed  regulation,  as  a  record  for 
consideration  by  the  certifier  during  a 
certification  review.  The  benefit  in 
providing  a  range  of  practices  is  that  a 
tanner  or  handler  would  not  lose  their 
investment  in  an  organic  operation 
because  of  certain  conditions,  such  as 
adverse  weather  or  commercial 
imavailabilify.  This  is  especially 
important  to  small  farmers  and  handlers 
who  depend  on  the  organic  price 
premium  to  a  greater  extent  than  larger 
firms. 

Section  2107(aMlO)  of  the  OFPA  (7 
U.S.C.  6506(aKl'0))  autiiorizes  the 
collection  of  reasonable  fees  from 
farmers,  handlen,  and  certifying  agents 
who  participate  in  the  national  or^nic 
program.  When  developing  this 
proposed  rule,  two  alternative  fise 
modeb  were  considered.  The  fee  far 
direct  services  model  proposed  in 
sections  205.421  through  205.424  of  this 
proposed  regulation  combines  a  fixed 
fee  for  all  fanners,  handlers  aitd 
certifiers  iwith  a  variable  fee  for  certain 
direct  services  provided  by  AMS  in  the 
accreditation  of  certifiers.  The  second 
model  considered,  but  not  used  in  this 
proposal,  was  the  fee  per  certification 
model  which  would  have  based 
accreditation  fees  on  the  numbers  of 
farmers  and  handlers  certified. 

The  fee  for  direct  services  modd 
proposes  to  distribute  program  costs  for 
services  to  certified  farmers  and 
handlers  through  fixed  faes  of  $50  and 
$500,  respectively.  The  difference 
between  farmer  and  handler  fees  is 
designed  to  accoimt  for  the  greater 
overhead  and  staff  time  devoted  to 
handler  and  processed  product  issues  es 
compared  to  farmer  and  raw  product 
issues.  A  more  extensive  explanation  of 
farmer  and  handler  fees  is  provided  in 
the  SUPPLaCNTARY  wrDOMATION  section 
entitied  "Fees".  Additionally  in  this 
model,  certifien  would  be  required  to 
pay  a  fee  of  $640  when  applying  for 
accreditation  and  submitting  armual 
reports  to  cover  staff  time  needed  to 
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process  the  application  or  review  the 
report,  and  an  annual  administrative  fee 
of  $2,000  for  program  costs  that  cannot 
be  allocated  to  a  specific  certifier.  The 
balance  of  accreditation  costs  would  be 
billed  to  certifiers  on  a  time  rate  for 
direct  services.  A  certifier  would  have  to 
collect  sufficient  funds  from  the  farmers 
and  handlers  it  certifies  to  cover  these 
program  fees.  Due  to  the  fixed 
components  of  the  fees  in  this  model, 
large  farmers  and  handlers,  as  well  as 
large  certifiers,  would  have  the  ability  to 
spread  their  costs  over  a  larger  base  and, 
consequently,  lower  their  fbced  costs  per 
unit. 

Under  the  fee  for  direct  services 
model,  labor  hours,  travel,  and  per  diem 
costs  for  the  site  insp>ecUons  required 
for  accreditation  would  be  included  in 
the  variable  fee  for  direct  services.  AMS 
estimates  the  average  cost  to  conduct  an 
accreditation  site  visit  to  be  $3,500  per 
visit.  The  travel  cost  component  of  this 
figure  would  vary  based  on  the 
certifier's  distance  from  Washington, 
D.C.,  because  site  visits  would  be 
conducted  by  the  National  Organic 
Program  staff  working  away  from 
program  headquarters.  An  alternative 
method  of  distributing  travel  costs 
would  be  to  estimate  an  average  annual 
cost  per  trip,  given  the  expected  number 
of  trips  and  the  geographic  distribution 
of  certifiers,  and  charge  that  amount  for 
all  site  visits  regardless  of  location. 

The  advantage  of  the  fee  for  direct 
services  model  is  that  it  incorporates  a 
measure  of  size  in  the  fee  structure,  i.e., 
the  time  spent  on  each  accreditation  by 
National  Organic  Program  staff.  The 
variable  portion  of  the  fee  would 
distribute  program  costs  among 
certifiers  according  to  the  resources 
actually  consiunea  in  providing  the 
accreditation  service.  The  disadvantage 
of  this  model  is  that  it  introduces  a 
source  of  variation  in  fees  for  which  the 
derivation  is  not  wholly  transparent  or 
predictable.  With  several  National 
Organic  Program  staff  conducting 
accreditation  evaluations,  a  complaint 
about  the  efficiency  of  an  individual 
accreditation  would  be  difficult  to 
resolve  on  the  basis  of  objective 
measures. 

Under  the  fee  per  certification  model 
that  we  did  not  use  in  this  proposal,  in 
which  certifiers  would  pay  a  fee  to  the 
USDA  for  each  certification  performed, 
the  smallest  one  half  of  certifiers,  who 
certify  about  10  percent  of  organic 
operations,  would  pay  about  10  percent 
of  the  estimated  costs  associated  with 
accreditation.  The  largest  10  percent  of 
certifiers,  who  certify  about  45  percent 
of  oiganic  operations,  would  pay  about 
45  percent  of  accreditation  costs.  The 
remaining  40  percent  of  certifiers  in  the 


middle  would  pay  45  percent  of  the 
costs.  The  fee  per  certification  would  be 
fixed,  regardless  of  the  size  of  the 
operation  being  certified.  This  feature 
has  the  potent^  to  create  a  barrier  to 
market  access  for  the  smaUer  operations. 
Certifiers  who  charge  fiarmers  and 
handlers  for  certification  based  on  size 
and  scope  of  the  operation  would 
maximize  their  profits  by  certifying  only 
the  larger  farmers  and  handlers  from 
whom  they  would  realize  a  higher 
return.  If  certifiers  were  to  discriminate 
in  this  manner  in  bvor  of  larger 
operations,  smaller  formers  and 
handlers  would  find  the  certification 
services  available  to  them  to  be 
relatively  limited  and  possibly  more 
expensive  than  under  the  fee  for  direct 
services  model  that  includes  a  variable 
fee  for  site  visits.  A  fixed  fee  per 
certification  also  would  not  take  into 
account,  in  the  distribution  of  costs,  the 
large  difference  in  size  between 
processors  and  primary  producers. 
Procaseon  ate  gnwrally  much  Itfger 
than  pciBaaiy  producers  in  terms  of  both 
total  output  and  total  revenue. 

Even  with  the  flexibility  proposed  in 
the  regulation  and  the  expanded  market 
opportunities  brought  about  by 
implementation  of  the  National  Organic 
Program,  some  small  oiganic  certifiers, 
farmers  and  handlers  may  choose  not  to 
continue  because  of  the  proposed  fees. 
We  invite  comments  concerning  the 
expected  benefits  and  costs  to  small 
entities  as  presented  in  this  anklysis. 

Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
recordkeeping  and  submission 
requirements  that  are  subject  to  public 
comment  and  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506  and  3507).  Therefore,  in 
accordance  with  5  CFR  Part  1320,  we 
are  providing  a  description  of  the 
reporting  and  recordkeeping 
requirements  and  an  estimate  of  the 
annual  burden  on  the  organic  industry. 
The  proposed  requirements  would  not 
become  effective  prior  to  OMB  approval. 

Title:  National  Organic  Program. 

OMB  Number:  New  collection. 

Expiration  Date  of  Approval:  Three 
years  from  date  of  approval. 

Type  ofReauest:  New. 

Abstract:  Toe  information  collection 
requirements  in  this  proposed 
regulation  are  essential  to  carry  out  the 
mandate  of  the  Organic  Foods 
Production  Act  of  1990  (OFPA  or  Act). 
The  OFPA  requires  the  Secretary  of 
Agriculture  to  establish  and  implement 
a  program  to  accredit  a  governing  State 
official,  or  any  private  person,  who 
meets  the  requirements  of  the  Act  and 


the  proposed  regulations,  as  a  certifying 
agent  for  the  purpose  of  certifying  a 
farm,  wild  crop  harvesting,  or  handling 
operation  as  being  in  compliance  with 
the  standards  set  forth  in  the  Act  and 
this  proposed  regulation.  After 
implementation  of  the  National  Organic 
Program,  any  agricultural  product 
labeled  as  organic  or  made  with  certain 
organic  ingredients  Would  have  to 
originate  from  an  operation  that  is 
certified  by  an  accredited  USDA 
certifier. 

The  OFPA  requires  certified  farms, 
wild  crop  harvesting  operations  and 
handling  operations  to  maintain  records 
for  5  years  and  certifying  agents  to 
maintain  records  for  10  years.  The 
OFPA  exempts  from  certification  farm 
operations  with  gross  agricultural  sales 
of  less  than  $5,000,  and  the  proposed 
regulation  also  exempts  handling 
operations  with  gross  agricultural  sales 
ofless  than  $5,000.  We  propose  that 
each  exempt  operation  would  be 
required  to  maintain  records  for  one 
year  that  verify  that  such  sales  are  less 
than  $5,000.  We  also  propose  that 
operations  that  handle  only  multi- 
ingredient  agricultural  products  that 
oiUy  represent  the  organic  nature  of 
ingredients  in  the  ingredients  statement 
would  not  have  to  be  certified.  These 
operations  would  be  required  to 
tn»int«in  records  for  one  year  that  verify 
the  source  of  organic  products  received 
and  the  operations  to  whom  final  t 

organic  products  are  sold.  The  OFPA 
also  exempts  from  certification  any  . 
retail  operation,  or  portion  of  a  retail 
operation,  that  only  handles  organically 
produced  agricultural  products,  but 
does  not  process  them.  The  exemptions 
and  exclusions  from  certification 
requirements  proposed  in  this 
regulation  are  discussed  in  ths 
supplementary  information  provided  for 
section  205.202  of  subpart  D. 

Other  information  collection 
requirements  prof>osed  in  this 
regulation  include:  petitioning  the 
NOSB  to  review  a  substance  for 
inclusion  on  the  National  List; 
developing  labels;  preparing  inspector 
and  peer  review  panel  reports; 
documenting  methods  to  prevent 
commingling  of  organic  with  non- 
organic products;  notifying  the  proper 
authority  in  the  case  of  non-compliance 
with  the  regulatioos  or  the  possible 
violation  of  food  safety  laws;  and 
submitting  State  organic  certification 
programs  to  the  Secretary  for  approval. 

Tne  USDA  conducted  extensive 
research  while  developing  this  proposed 
regulation  so  as  to  minimize  disruption 
to  the  customary  and  usual  business 
practices  of  certifiers,  farms,  wild  crop 
harvesting  operations  and  handling 
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operations.  The  research  included 
consultation  with  administraton  of 
existing  certification  agencies;  a  review 
of  certifiers'  publications,  recordkeeping 
forms,  and  business  characteristics; 
discussions  at  meetings  with  State  and 
private  certifiers  about  their  concerns 
regarding  accreditation; 
communications  with  the  oiganic 
industry  trade  association;  and  a  review 
of  the  National  Organic  Standards  Board 
recommendations  that  were  presented 
to  the  Secretary  after  eictensive  public 
input.  This  research  helped  us 
determine  that  certifien  conduct  their 
certification  of  fiums,  wild  crop 
harvesting  operations  and  handling 
operations  in  a  similar  manner  and  have 
similar  recordkeeping  systems  and 
business  operating  practices.  We  also 
determined  that  most  of  the  information 
we  would  require  to  conduct 
accreditation  could  be  collected  from 
certifiers'  existing  materials  without 
creating  new  forms,  and  that  the 
information  currently  used  by  certifiers 
to  certify  farmera.  wild  crop  harvesters 
and  handlers  could  be  adapted  to 
coinply  writh  this  proposed  regulation. 

We  are  required  under  the  nlA  to 
report  the  amoimt  of  time  necessary  for 
participants  to  comply  with  the 
proposed  regulation  as  if  there  were  no 
previously  existing  documents.  The 
PRA  requires  that  our  total  reporting 
(creation  and  submission  of  documents) 
burden  cover  the  greatest  amount  of 
reporting  burden  that  might  occur  for 
any  single  creation  or  submission  of  a 
doctunent  during  any  one  of  the  first 
three  years  following  program 
implementation,  i.e:  1999,  2000.  and 
2(X)1.  Therefore,  our  total  estimated 
reporting  burden  reflects  the  greatest 
possible  burden  for  each  reporting 
activify  that  might  occur  during  this 
three  year  period.  We  fdso  are  required 
by  the  PRA  to  measure  the 
recordkeeping  burden.  The 
recordkeeping  burden  is  the  amount  of 
time  needed  to  store  and  maintain 
records.  For  the  purpose  of  measiuing 
the  recordkeeping  burden  for  our 
proposed  rule,  we  use  the  burden  for  the 
year  2001.  the  reporting  year  for  which 
we  estimated  that  the  largest  number  of 
records  might  be  stored  and  maintained. 

The  USDA  estimated  the  number  of 
program  participants  who  would  be 
required  to  either  create,  submit,  or 
store  documents  as  a  result  of  the 
proposed  rule.  To  determine  the  mmiber 
of  organic  formers  and  handlers,  we 
conducted  an  analysis  of  existing 
certified  organic  faurmers  and  handlers 
in  the  United  States  for  1994,  (Duim. 
Julie  Anton.  1995.  "Organic  Food  and 
Fiber  An  Analysis  of  1994  Certified 
Production  in  the  United  States."  U.S. 


Department  of  Agricultiire,  Agriculture) 
and  examined  an  analysis  of  data 
collected  for  the  California  Department 
of  Food  and  Agriculture  Oiganic 
Program  concerning  registered  organic 
farms  and  handling  operations  in  that 
state  (Klonsky,  Karen,  and  Laura  Tourte. 
September  1995.  "Statistical  Review  of 
California's  Organic  Agriculture.  1992- 
93".  Cooperative  Extension,  Department 
of  Agricultural  Economics,  Universify  of 
California,  Davis).  Our  analysis 
indicated  that  an  estimated  4,000  farms 
and  600  handling  operations  were 
certified  by  33  private  and  11  State 
certifiers.  The  data  collected  in  the 
USDA  analysis  indicated  that  the 
number  of  certified  organic  formen 
increased  at  an  average  rate  of  12 
percent  in  the  period  from  1991  to  1994. 
and  the  number  of  certified  organic 
handlen  increased  at  an  average  rate  of 
11  percent  over  the  same  3  years.  Based 
on  this  rate  of  growth,  we  estimate  that 
7.049  fannen  and  1.011  handlers  will 
seek  certification  in  the  year  1999  and 
that  these  numbers  would  increase  to 
8,843  farmers  and  1,245  handlers  in  the 
year  2001.  We  also  estimate,  based  on 
our  inquiries  to  existing  certifiers,  that 
in  the  year  1999:  50  percent  of  certified 
organic  farms  will  include  livestock,  25 
percent  of  certified  oiganic  farms  and  75 
percent  of  certified  organic  handling 
operations  will  be  split  operations,  and 
150  Maid  crop  harvesting  operations  will 
seek  certification. 

Data  &Y)m  the  California  Department 
of  Food  and  Agriculture  study  indicated 
that  50  percent  of  registered  oiganic 
farmers  in  California  had  incomes  below 
$10,000  in  1994.  For  the  purposes  of 
this  bufden  analysis,  we  estimated  for 
the  year  2001  that  25  percent  of  all 
organic  formers  and  handlers  would 
have  an  income  of  less  than  $5,000  from 
the  sale  of  agricultural  products  and. 
therefore,  would  be  exempt  from 
certification.  Based  on  our  estimated 
rate  of  growth  for  organic  farmers  and 
handlen,  we  anticipate  that  there  would 
be  a  total  of  11,788  non-certified  and 
certified  organic  farms  and  a  total  of 
1,660  non-certified  and  certified  organic 
handling  operations  in  the  yeai  2001.  Of 
these  farms  and  handling  operations,  we 
estimated  that  25  percent  (2,947  farms 
and  415  handling  operations)  could  be 
exempt  from  certification.  As  proposed 
in  this  regulation,  each  exempt 
operation  would  be  required  to  mninti^in 
records  to  verify  that  its  gross  sales  of 
agricultiiral  products  is  below  $5,000. 
We  request  data  and  public  input  that 
would  assist  us  to  better  determine  the 
percentage  of  certified  organic  farms 
with  livestock  and  the  percentage  of 
certified  operations  that  may  be  split 


operations,  the  percentage  of  oiganic 
farms  and  handling  operations  that  may 
be  exempt  from  certification  because 
they  have  sales  less  than  $5,000,  and  the 
number  of  wild  crop  harvesters. 

Our  inquires  to  several  existing 
certifiers  indicated  that  of  the  tofol 
number  of  operations  seeking 
certification,  approximately  5  percent  of 
farms  and  handling  operations  are 
denied  certification;  most  of  the  farms 
and  handling  operations  denied 
certification  received  certification  after 
they  reapply.  Additionally, 
approximately  25  percent  of  certified 
operations  were  identified  by  certifiers 
during  an  annual  review  as  having  some 
deficiency;  most  of  these  operations 
retained  tiieir  certification  status. 

Other  than  farmen  and  handlers,  we 
have  made  burden  estimates  for  other 
entities  who  will  create,  submit  or 
maintain  records  as  a  result  of  the 
proposed  National  Oiganic  Program.  For 
instance,  we  expect  to  receive  5 
petitions  annually  for  substances  to  be 
reviewed  by  the  NOSB  for  inclusion  on 
the  National  List  We  estimated  a  low 
number  of  petitions  because  prior  to 
proposing  die  National  List  the  NOSB 
researched  and  determined  which 
substances  are  currenUy  in  use  in  the 
oiganic  industry,  and  because  the  NOSB 
itself  will  be  identifying  new  substances 
for  inclusion  on  the  National  List 

We  also  estimated  the  time  spent  to 
develop  product  labels  for  products 
sold,  labeled,  or  represented  as  organic 
or  made  with  certain  organic 
ingredients,  or  which  use  the  term 
oiganic  to  modify  an  ingredient  in  the 
ingredients  statement  The  time  spent 
deciding  about  use  of  the  USDA  seal,  a 
State  emblem,  or  the  seal  of  a  private 
certifier  also  is  included  in  this  burden. 
Our  research  indicated  that  operations 
using  product  labels  containing  the  term 
organic  handle  an  average  of  19.5 
product  labels.  Additional  research 
indicated  that  there  are  currendy  about 
16,000  products  with  the  term  organic 
used  on  the  product  label  and  that  the 
number  has  been  increasing  by  250 
products  annually,  based  on  marketing 
data  from  1994. 1995  and  1996.  We 
estimate,  therefore,  that  by  the  year 
2001, 17,000  products  will  be  marketed 
with  the  label  term  organic. 

Regarding  operations  that  handle 
products  that  only  represrait  the  (Hganic 
nature  of  ingredients  in  an  ingredients 
statement,  or  that  handle  prepackaged 
organic  products  and  do  not  remove 
them  frt>m  the  packaging  (such  as  a 
warehouse  or  terminal  market),  the 
proposed  rule  contains  certain 
recordkeeping  requirements  in  addition 
to  the  requirement  to  document  the 
procedures  to  prevent  the  commingling 
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of  organic  with  non-organic  products 
and  the  exposure  of  organic  products  to 
prohibited  substances.  These 
recordkeeping  requirements  are  that 
documentation  is  to  be  maintained  for  1 
year  to  verify  the  source  and  quantity  of 
organic  products  received  and  to  verify 
the  destination  and  quantity  of  products 
shipped  from  the  operation.  At  this 
time,  we  do  not  have  information  as  to 
the  number  of  such  operations,  nor  can 
we  identify  a  means  of  collecting  this 
information.  We  reqoest  public  input  to 
assist  us  in  determining  the  number  of 
such  operations. 

We  estimated  that  the  number  of 
certifying  agents  would  remain  constant 
during  the  years  1999.  2000.  and  2001 
because  our  research  indicates  that  the 
total  number  has  remained  unchanged 
since  1994.  Although  we  predicted  in 
the  Regulatory  Flexibility  Analysis  that 
some  of  the  smallest  entities  may  cease 
operation  as  a  result  of  the  NOP,  we 
know  of  new  certifying  agents  that  have 
begun  certifying  operations,  and  others 
who  intend  to  begin  so  after 
implementation  of  the  NOP.  We  also 
know  of  existing  certifiers  who  have 
ceased  their  operations.  We  further 
estimated  that  the  number  of  organic 


inspectors  would  increase  by  the  year 
2001.  We  based  this  estimate  on 
information  obtained  from  a  private 
organic  inspector  organization  which 
indicated  that  each  inspector  performed 
approximately  35  inspections  in  1996. 
Using  this  average  of  35  inspections  per 
inspector,  we  estimate  that  293 
inspectors  would  be  required  in  the  year 
2001  to  inspect  the  estimated  10,238 
operations  to  be  certified. 

The  proposed  regulation  has  certain 
requirements  for  laboratory  testing  of 
products  that  are  produced  on  certified 
organic  fanhs  or  wild  crop  harvesting 
operations  and  handled  through 
certified  handling  operations.  These 
tests  would  be  required  to  be  conducted 
of  certified  operations  not  less 
frequently  than  every  five  yean; 
therefore,  approximately  20  percent  of 
the  total  number  of  certified  operations 
would  have  products  tested  each  year. 
Based  on  our  estimate  that  10.238 
operations  would  be  certified  in  the  year 
2001,  we  estimate  that  2,048  operations 
would  have  products  tested  in  that  year. 
Other  residue  testing  may  be  conducted 
randomly  of  products  at  any  point  of 
production  or  distribution.  I*re-harvest 
tissue  testing  is  proposed  to  be 

Estimated  Annual  Reporting  Burden 


conducted  of  crops  grown  on  soil 
suspected  of  harboring  a  contaminant. 
We  estimate  that  certifiers  would  be 
required  to  collect  a  combined  total  of 
32  samples  as  part  of  this  random  and 
pre-harvest  testing,  and  would  report 
violations  of  food  safety  laws  to  the 
appropriate  health  agencies  in  10 
instances.  We  also  propose  that 

Eroducers.  handlers,  and  wild  crop 
arvesters  report  to  their  certifier  any 
instance  of  an  application  of  a 
prohibited  substance.  We  estimate  that 
25  such  instances  would  be  reported  to 
a  certifier. 

We  estimate  that  approximately  30 
foreign  programs  would  submit  their 
programs  to  USD  A  in  the  year  1999  for 
review  in  order  to  seek  equivalency 
with  the  NOP.  These  programs  are 
important  to  handlers  of  multi- 
ingredient  organic  products,  esp>ecially 
for  the  spices  and  flavoring  agents  that 
cannot  bie  produced  in  the  U.S.  We  also 
estimate  that  15  approved  foreign 
programs  would  be  reviewed  again  by 
the  Secretary  for  continued  equivalency 
in  the  year  2001  and  that  5  approved 
programs  would  submit  substantive 
program  amendments  to  the  Secretary 
also  in  the  year  2001. 


Bufden  atemenl 


Respondents 


Number  ol 

responses 


Average 

houraper 


Total  hours 


Total  cost 


Monitor   tor   measurat)te   degradation   ot   toil   and 
water. 

Petition  to  add  to  the  National  List 

Development  o*  a  label  „ „ 


Farmers/handlers,  har- 


Application  tor  certification  . 

Farm  organic  plan  (crops)  ^ 
Farms  with  livestock^  .. 
SplH  farms'  _. 

Wild  crop  organic  p(an 


>••••••••••#■•••■ s***^ 


llendtor  split  operation' 

Statement  of  compliance  to  USDA  regulations  . 


Inspector  report  _. 

Oetermirwtion  d  certHlcalion 


Anmial  contirHiation  of  certification 


Notification  to  certified  operation  of  norvcompliance 

Certifying  agent  notification  of  Administrator*  

AccredMaHon     requirements     (other    than     reoord- 
l(eeping)». 

AccredttaHon  application 

Evidence  ot  ability  to  certity  «,.....^^..™„..,«...,..™.. 

o^^Kmni^mWm  Ot  sgreemsni  ..»••••**.■••«••••*••■»•••••••••••»•••...._ 

Peer  review  panel*  


AnrHjal  continuation  of  accreditation  

Tranaler  of  records  to  Secretary  

Suspended  certifying  agent  submits  new  appHntton 

Stale  program  applicalton 

Periodte  sampling  tor  oompianoe 


Farmera/handlers,  har- 

Farmera/handtors,  har- 

FanMeis  >.................« 

FamMTS  » 
Harvesters 

Harxjlers  .. 

Handters  „ _ „. 

Farmers/handtors,  har- 
vesters. 

Inspectors ~_ 

Certifying  agents,  farm- 
ars/handters,  harvest- 
ers. 

Farmers/handlers,  har- 
vesters. 

Certifying  agents  ^. 

Certifying  agents 

Certifying  agents  

Certifying  agents  . ......^. 

Certifying  agents  ......>...... 

Certifying  agents  

Panel  members,  certifying 
agents. 

Certifying  agents  

Certifying  agents  

Certifying  agents  

State  ofTiciels 

Certifying 


2.860 

5 

17,066 

8,210 

7.049 
3,525 
1.782 

ISO 
1.011 

750 
8,210 

10,240 
8,254 


10,238 

2,561 

12,789 

8,272 


44 
44 

72 


2 

1 

11 
2.048 


4.00 

10.00 
2.00 

1.00 

14.75 
3.00 
2.50 
9.50 

13.00 
5.00 
0.50 

4.00 
1.24 


3.78 

2.23 

0.85 
03.06 

1.67 
23.28 

0.60 
11.00 

lOJO 
40.00 
16.00 
42.73 
3.00 


10,238.00 

50.00 
34,113.00 

8.210.00 

103.972.75 
10,575.00 
4,406.00 
1,425.00 
13,143.00 
3,796.00 
4,106.00 

40.960.00 
10,209.10 


38,648.70 

5,711.44 
10.848.20 
25,344.00 

73.50 

1.024.50 

30.25 

792.00 

456.00 

80.00 

16.00 

470.00 

8.144.00 


$102,380 

500 

682.260 

82.100 

1.039,730 
105.750 
44.050 
14,250 
131,430 
37,950 
41,060 

409.640 
102.090 


386.490 

114.220 
216.960 
506.880 

1.480 

20,500 

600 

15.840 

9,120 

1.600 

320 

9.400 

122,880 
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Estimated  Annual  Reporting  Burdei^— Continued 


Burden  element 

Respondents 

Number  of 
responaes 

Average 
hours  per 
response 

1 N 1 

Total  hours 

Total  cost 

Certifying  agents 

Certifying  agents  

22 

20 
25 

30 

3.00 

aso 

0.15 
128.33 

66.00 

10.00 

3.75 

3,850.00 

1,320 
200 

Report  residue  and  pre-harvest  test  results 

Report  application  of  prohibited  substances 

Equivalency  of  foreign  programs ..~.._..... _... 

Certifying  agents,  farm- 
ersAiandlers,  harvest- 
ers. 

Foreign  program  officials 

80 
77.000 

Total _ 

■ 

338,771.00 

4,278,034 

*  We  do  not  have  information  to  estimate  the  number  of  livestock  operatnns  that  do  not  produce  crops;  therefore,  it  is  not  posstiie  to  < 
the  burden  hours  for  such  an  operation. 

'Estimated  hours  for  farms  with  livestock  and  split  operattons  are  in  addition  to  the  hours  needed  to  oompielle  a  farm  plan  for  crops  or  a  han- 
dtorplan. 

3  Respondents  In  the  determinatton  of  certificatton  status  include  44  certifying  agents  wfio  determine  to  grant  or  deny  certificalion  to  8.210  ^>- 
plicants.  The  time  elements  include  the  exchaiige  of  information  necessary  for  a  certifying  agent  to  decide  wfwther  to  grant  or  deny  certification, 
issuance  of  a  certificate.  arxJ  notification  of  ttie  Administrator  wtwn  cartiftoation  Is  denied  aixl  when  applicants  do  not  reapply. 

'htotifiAtion  of  certification  status  includes  notificatton  of  the  Administrator  by  the  certifier  of  both  ttie  operatens  that  have  been  certified  and 
those  operattons  not  in  compliance.  We  estimate  that  about  25  percent  of  all  operattons  will  not  be  in  complianee.  and  would  be  granted  a  corv 
tinuatton  of  certiftoatton  with  restricttons. 

^The  tMjrden  etomonts  accounted  tor  in  this  entry  are  not  mentioned  in  other  secttons  of  the  proposed  ryle.  These  inctode  the  time  necessvy 
toprovide  information  to  persons  seeking  certificatton  and  to  establish  a  State  or  certifying  agent  togo.  seal  or  idenlificalton. 

*We  estimate  that  72  persons  (50  peer  review  pool  ntembers  and  22  certifying  agerits)  wouM  partioipale  in  the  peer  review  penel  prooesa. 

Estimated  Annual  Reporting  Burden 


Burden  elemem 

Respondents 

Number  of 
responses 

Average 
hours  per 
response 

Total  hours 

Total  cost 

Exempt  and  excluded  operationa 

Productton  records  

Certification  records _ 

Farmers/handtors.  har- 
vesters. 

FarmersAtandlers,  har- 
vesters. 

Certifying  agent .._...„„. 

3,36? 

10,238 

44 

1.00 
3.41 
3.00 

3,362.0 

34,905.5 

132.0 

$33,620 

349.055 

2,640 

Total „ 



38,399.5 

385.315 

Aniiua7  Reporting  and  Recordkeeping 
Burden: 

Estimated  number  of  respondents: 
13,967. 

Total  annual  hours:  377,171. 

To(a7  Cost:  $  4,663,349. 

It  is  important  to  note  that  the  burden 
being  reported  is  an  estimate  of  the 
amount  of  time  that  would  be  required 
of  program  participants.  It  is  not  a 
measurement  of  the  burden  that  would 
be  required  of  existing  certifying  agents 
and  currenUy  certified  farmers, 
harvesters  and  handlers  in  addition  to 
the  reporting  and  recordkeeping 
activities  that  they  currentiy  perform.  In 
writing  the  proposed  regulation,  we 
carefully  reviewed  existing  industry 
practice  and  made  every  effort  to 
incorporate  the  documents  and 
practices  currenUy  being  used  within 
the  industry  as  a'iMeans  of  minimizing 
reporting  and  recordkeeping  costs  when 
the  program  begins  full  operation. 

The  USDA  encourages  farmere, 
handlers  and  certifiers  to  use  any 
electronic  means  available  to  them  to 
create,  submit  and  store  records, 
including:  keeping  data  base  records  of 
crops  or  livestock  produced  on 


operations  that  are  certified;  lists  of  Carm 
and  handling  operations  and  their 
location;  creating  certification  or 
training  documents:  maintaining 
business  accounting  records;  and 
sending  dociunents  by  £bx  or  over  the 
Internet.  Research  of  the  industry 
indicates  that  most  certifiers  use 
electronic  data  creation  and  storage,  fax 
machines,  and  the  Internet.  Some  £arm 
and  handling  operations  use  computers 
and  word  processors  for  their 
recordkeeping.  Based  on  this 
information,  we  estimated  that  25 
percent  o£]fee  collection  of  information 
would  be  performed  by  automated, 
electronic,  mechanical,  or  other 
technological  means.  We  request 
comments  to  help  assess  the  number  of 
organizations  using  computers,  word 
processors,  and  other  electronic 
equipment  to  create  and  store 
documents,  as  well  as  the  extent  to 
which  the  Internet  is  used  to  exchange 
information. 

Additionally,  comments  are  invited 
on:  (1)  whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  USDA,  including  whether  the 


information  would  have  practical 
utility;  (2)  the  accuracy  of  the  USDA's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assiunptions  used;  (3)  ways  to  enhance 
the  qualify,  utilify,  and  clarify  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  sent  to:  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  725  17th  Street,  N.W.,  Room 
725,  Washington,  DC  20503,  Attention: 
Lisa  Grove.  Desk  Officer.  Comments  also 
should  be  sent  to:  Don  Hulcher, 
Clearance  Officer.  USDA-OICO,  Room' 
404W,  Jamie  Whitten  Building,  Ag  Stop 
7602.  P.O.  Box  96456,  Washii^on.  DC 
20090-6456.  Additionally,  comments 
may  be  sent  by  fax  to  (202)  690-4632  or 
submitted  via  the  Internet  through  the 
National  Organic  Program's  homepage 
at:  http://www.ams.u8da.gov/nop. 
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CommenU  an  bast  aasurad  of  having 
full  effect  if  thay  af*  racaived  within  30 
days  after  publication  of  the  propoaad 
rule  in  the  Fadaral  Register. 


NaUoaal  Organic  Progrei 

Punuant  to  the  OFPA,  this  rule 
proposas  regulations  for  the  production, 
handling  and  marketing  of  organically 
produced  agricultural  products  and  for 
the  management  of  the  National  Organic 
Program.  The  maior  components  of  the 
national  organic  program  are 
•usMiariaad  below.  A  refsrenca  to  tha 
plaOMMnt  of  the  regulatory  taxt  of  the 
nunmarized  topic  is  entered  at  the  end 
of  each  program  component's  simunary. 

Definition$:  Various  terms  used  in  the 
proposal  are  deHned  to  ensure  that 
liglilaftMjl  requirements  that,  must  be 
met  are  clear.  Subpart  A. 

Production  and  handling 
nquiimnents:  The  OFPA  requires  that 
nattonal  standards  be  established  for  the 
organic  production  and  handling  of 
agricultural  products.  Agricultural 
products  are  any  a^icaltural 
commodity,  whether  raw  or  processed, 
including  any  conunodity  or  product 
derived  from  livestock  thist  is  marketed 
in  the  United  States  for  himian  or 
livestock  consumption.  To  establish 
consistent  national  standards  for  organic 
production  and  handling  of  agricultural 
products,  this  proposed  rule  provides 
for  tha  implementation  of  a  system  of 
organic  farming  and  handling  that  is 
consistent  with  the  provisions  of  the 
OFPA.  The  standards  proposed  would 
apply  to  the  production  of  crops  and 
livestock  and  the  harvesting  of  wild 
crops,  and  to  fresh  or  processed 
agricultural  products  that  are,  or  that  are 
intended  to  be,  sold,  labeled,  or 
represented  as  organically  produced  or 
as  containing  oigank:  ingradiants. 

Tha  ptepoaad  regulation  piovidea  for 
flexibility  in  the  application  of  the 
proposed  national  organic  standards 
and  takes  into  account  specific 
conditions  that  may  occur  at  different 
production  and  handling  sites.  Under 
the  proposal,  each  organic  farmer  and 
handler  would  be  required  to  develop 
an  organic  plan  for  their  operations.  The 
plan  would  be  evaluated  and  approved 
by  an  accredited  certifying  agent  if  it 
were  determined  to  meet  the 
requirements  of  the  OFPA  and  the 
regulations  promulgated  under  the 
OFPA.  The  performance  of  each  farmer 
and  handler  in  meeting  the  approved 

Eractices  in  their  organic  plans  would 
B  monitored  by  their  certifiers.  Subpart 
B. 

National  List:  This  proposal  includes 
a  National  List  of  allowed  synthetic 
substances  that  can  be  used,  and 
provides  for  the  development  of  a  list  of 


non-synthetic  substances  that  cannot  be 
used,  in  the  production  and  handling  of 
oipuiically  produced  agricultural 
products.  The  NOSB  provided 
recommendations  to  the  Secretary  with 
regard  to  synthetic  substances  it 
believed  should  be  permitted  to  be  used 
and  the  non-synthetic  substances  it 
believed  should  be  prohibited  for  use. 
The  Act  establishes  the  criteria  that 
must  be  considered  before  s  synthetic 
substance  can  be  placed  on  the  National 
List  of  substances  spproved  for  use,  and 
criteria  that  must  be  consldarad  before 
a  non-synthetic  substance  can  be  placed 
on  the  National  List  of  substances 
prohibited  for  use.  A  procedure  for 
petitioning  the  Secretary  and  the  NOSB 
to  have  changes  made  to  the  National 
List  of  substancaa  approved  or 
prohibited  for  use  is  incorporated  in  the 
proposed  regulations.  Subpart  B. 

Labeling:  This  rtile  proposes 
regulations  for  the  label,  labeling,  and 
market  information  for  organically 
produced  agricultural  products.  The 
proposal  applies  to  agricultural 
products  that  contain  various 
percantagss  of  organic  ingredients.  The 
propoaal  also  provides  for  the  use  of  the 
USDA  organic  seal,  Sutas'  organic  seals, 
and  a  certifying  agent's  name,  seal  or 
logo,  under  certain  conditions.  Subpart 
C. 

Certification:  The  proposed  rule 
provides  the  requirements  and 
procedures  for  forms,  wild  crop 
iiarvesting  operations,  and  handling 
operations  applying  for  organic 
certification  under  the  NOP.  The 
proposed  rule  would  permit  Indian 
tribes  that  as  an  entity  operate  s  farm, 
s  wild  crop  harvesting  operation,  and/ 
or  a  handling  operation,  as  well  as 
individual  tribal  members  who  carry  out 
such  operations,  to  apply  for  organic 
certification  for  these  operations.  The 
application  process  for  certification  and 
the  requirements  that  must  be  met  to 
obtain  certification.  Including  the 
submission  of  an  organic  plan,  are  in  the 
proposed  regulations.  The  proposed 
regulations  provide,  in  acoordanoe  with 
the  Act,  that  the  determination  of 
whether  a  farm,  wild  crop  harvesting,  or 
handling  operation  should  be  certified 
as  an  organic  farm,  wild  crop 
harvesting,  or  handling  operation, 
would  be  made  by  certifying  agents 
accredited  by  the  Secretary.  If  a 
certifying  agent  initially  determines  that 
certification  should  not  be  granted,  the 
proposed  rule  allows  the  applicant  for 
certification  to  reapply  under  certain 
conditions.  Additionally,  the  proposed 
rule  provides  for  the  denial  of  an 
applicadon  for  certification  and  the 
teiinination  of  certification.  It  also 
provides  for  notice  of  these  actions  to 


the  applicant  or  certified  operation  and 
an  opportunity  for  the  applicant  or 
certified  operation  to  respond  to  the 
notice  prior  to  the  denial  or  termination 
action.  Subpart  D. 

Accreditation:  This  proposed  rule 
establishes  an  accreditation  program  for 
persons  who  want  to  be  accredited  as  a 
certifying  agent.  Persons  who  could 
become  accredited  if  they  meet  the 
OFPA's  requirements  for  accreditation 
would  include  Indian  tribes  or 
individual  tribal  members.  Accredited 
certifying  agents  would  be  suthorized  to 
certify  operations  that  meet  the 
requirements  of  the  OFPA  and  the 
regulations  in  part  205  as  certified 
fanns,  certified  wild  crop  harvesting 
operations,  and  certified  handliiu 
operations.  State  governing  offiflals  and 
private  persons  may  apply  for  and  be 
accredited  by  the  Secretary  as  certifying 
agnits.  Qualifications  needed  to  obtain 
and  to  maintain  accreditation  are 
specified  in  the  proposed  rule. 
Procedures  for  denying,  terminating, 
and  suspending  accrewtation  also  are 
•ptopoeed.  Subpart  E. 

^ate  organic  programs:  This  proposal 
permits  States  to  establish  or  continue 
to  operate  their  own  organic  programs, 
provided  that  the  program  reflects  the 
requirements  of  the  OFPA  and  its 
implementing  regulstions.  and  is 
spproved  by  the  Secretary. 

In  order  for  a  State  program  to  be 
approved  as  meeting  the  general 
requirements  set  forth  in  section  2107  of 
the  OFPA  (7  U.S.C.  6506),  the  program 
must  have  regulatory  provisions  that 
meet  the  following  requirements:  (1) 
provide  that  an  agricultural  product  to 
be  sold  or  labeled  as  organically 
produced  must  be  produced  only  on 
certified  organic  farms  and  handled 
only  through  certified  organic  handling 
operations  in  accordance  with  the 
OFPA's  requirements  and  be  produced  "^ 
and  handled  in  accordance  wi^  such 
program:  (2)  require  that  producers  and 
handlers  desiring  to  participate  under 
such  program  establish  an  organic  plan 
as  provided  for  in  section  2114  of  the 
OFPA  (7  U.S.C.  6513);  (3)  orovide  for 
procedures  that  allow  producers  and 
handlers  to  appeal  an  adverse 
administrative  determination  under  this 
Act;  (4)  require  each  certified  organic 
form,  OBrtined  organic  wild  crop 
operation,  and  each  certified  organic 
handling  operation  to  cf»rtify  to  the 
governing  State  official,  on  an  annual 
basis,  that  such  former  or  handler  has 
not  produced  or  handled  any 
agricultural  product  sold  or  labeled  as 
organically  produced  except  in 
accordance  with  this  title;  (5)  provide 
for  annual  on-site  inspection  by  the 
certifying  agent  of  each  farm,  wild  crop 
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harvesting,  and  handling  operation  that 
has  been  certified  under  the  OFPA 
requirements;  (6)  require  periodic 
residue  testing  by  certifying  agents  of 
agricultural  products  thiat  have  been 
produced  on  certified  organic'farms  and 
handled  through  certified  organic 
handling  o{>eration8  to  determine 
whether  such  products  contain  any 
pesticide  or  other  nonorganic  residue  or 
natural  toxicants  and  to  require 
certifying  agents,  to  the  extent  that  such 
agents  are  aware  of  a  violation  of 
applicable  laws  relating  to  food  safety, 
to  report  such  violation  to  the 
appropriate  health  agencies;  (7)  provide 
for  appropriate  and  adequate 
enfort»ment  procedures;  (8)  protect 
against  conflicts-of-interest;  (9)  provide 
for  public  access  to  certification 
documents  and  laboratory  analyses  that 
pertain  to  certification;  (10)  provide  for 
the  collection  of  reasonable  fees  from 
producers,  certifying  agents  and 
handlers  who  participate  in  the 
program;  and  (11)  require  such  other 
terms  and  conditions  as  may  be 
determined  by  the  Secretary  to  be 
necessary. 

Once  a  State  program  is  approved, 
form,  wild  crop  harvesting,  and 
handling  operations  in  that  State  that 
wish  to  sell,  label,  or  represent  their 

Eroduct  as  organically  produced  would 
ave  to  be  approved  as  a  certified 
operation  under  the  State  program.  The 
determinadon  as  to  whether  or  not  a 
form,  wild  crop  harvesting,  or  hanHling 
operation  meets  a  State's  certification 
requirements  woidd  be  made  by  an 
agent  accredited  by  the  USDA  tmder  the 
National  Organic  Program.  The 
accredited  agent  who  would  make  this 
determination  either  can  be  a  private 
person  who  has  been  accredited  by  the 
USDA  or  a  governing  State  o£Bcial  who 
has  been  accredited  by  the  USDA. 

In  order  to  be  certified  imder  the  State 
program,  an  opwation  would  have  to 
meet  the  State  certification 
requirements.  These  certification 
requirements,  as  discussed  previously, 
must  reflect  the  requirements  in  the 
National  Organic  Program.  Thus, 
certified  operations  in  States  that  have 
their  own  program  would  be  producing 
products  that  are  represented  as 
organically  produced  in  accordance 
with  the  requirements  of  the  National 
Organic  Program  that  have  been 
included  in  the  State  program,  in 
accordance  with  section  2107  or  the 
OFPA  (7  U.S.C.  6506).  Therefore,  the 
provisions  set  forth  in  our  proposal  in 
part  205  woidd  be  applicable  to 
operations  that  are  located  in  States  that 
have  their  own  programs  since  these 
provisions  would  be  included  in 


programs  that  are  approved  by  the 
Secretary. 

States,  however,  could  have 
requirements  that  are  in  addition  to 
those  of  the  NOP  if  they  are  approved 
by  the  Secretary  and  meet  the  statutory 
criteria  for  approval.  This  means  that  U 
a  State  has  applied  for,  and  received, 
approval  from  the  Secretary  for 
requirements  in  its  program  that  are  in 
addition  to  those  in  the  NOP,  form,  wild 
crop  harvesting,  and  handling 
operations  that  operate  in  that  State 
would  have  to  comply  with  these 
additional  requiremmts  that  have  been 
approved.  However,  a  State  would  not 
be  allowed  to  require  farm,  wild  crop 
harvesting,  and  handling  operations  in 
other  States  to  comply  with  any 
additional  requirements  that  the 
Secretary  has  approved  for  use  by  that 
State. 

Pees:  The  proposed  rale  establishes  a 
system  of  fees  to  be  paid  by  farmers, 
wild  crop  harvesters,  han(Uers,  and 
certifying  agents  based  on  the  services 
provided  to  them  by  the  USDA.  The  fees 
collected  from  applicants  for 
accreditation  and  from  accredited 
certifying  agents  would  be  for  reviewing 
applications  and  anniml  reports, 
performing  administrative  services  for 
the  benefit  of  all  accredited  certifying 
agents,  and  for  conducting  site 
evaluations  to  evaluate  the  certifying 
agent's  performance.  The  fees  collected 
from  fanners,  wild  crop  harvesters,  and 
handlers  woidd  be  assessed  as  a  fixed 
fiae  for  each  category.  Fanners,  wild  crop 
harvesten,  and  handlers  operating 
under  a  State  organic  program  would 
pay  fees  direcUy  to  USDA.  Subpart  F. 

Compliance  review  and  other  testing: 
This  proposal  establishes  a  system  for 
sampling  and  testing  organically 
produced  and  handled  products.  It 
provides  for  pre-harvest  tissue  testing 
and  residue  testing  to  aid  in 
enforcement  of  the  regulations.  Subpart 
F. 

Appeals:  The  OFPA  provides  for  the 
Secretary  to  establish  an  expedited 
administrative  appeals  procedure  under 
which  persons  may  appiaal  an  action  of 
the  Secretary  or  a  certifying  agent  imder 
this  tide  that  adversely  afreets  such 
person  or  is  inconsistent  with  the 
organic  certification  program 
established  under  this  tide.  This 
proposal  provides  a  pr(x:edure  for  the 
appeal  of  these  actions.  Subpart  F. 
Equivalency  of  imported  organic 
products:  This  proposal,  in  accordance 
with  the  OFPA,  permits  organic 
products  produced  and  handled  in 
foreign  countries  to  be  imported  into  the 
United  States,  and  represented  as 
organically  produced,  under  certain 
conditions.  These  products  would  have 


to  be  produced  and  handled  under  an 
organic  certification  program  that 
provide  safeguards  and  guidelines  that 
are  at  least  equivalent  to  the 
requirements  of  the  OFPA  and  the 
National  Organic  Prc^ram.  Under  this 
proposal,  the  Secretary  would  review 
and  approve,  if  equivalent,  the  foreign 
organic  programs.  Subpart  F. 

Subpart  A— Definitions 

A  number  of  the  definitions  provided 
in  this  proposed  rtde  are  terms  defined 
in  the  Act,  and  for  these  definitions  we 
have  used  the  language  provided  in  the 
Act  Some  definitions  are  discussed  in 
other  parts  of  the  supplementary 
information  and  other  definitions 
provided  are  self-explanatory.  However, 
for  certain  definitions,  we  have 
discussed  below  our  reasons  for 
establishing  these  definitions  to  help 
ensure  that  appropriate  and  consistent 
procedures  are  followed  in  complying 
with  other  requirements  proposed  here. 

Active  ingredient  is  a  term  found  in 
section  2118(c)(l)(B)(i)  of  die  OFPA  (7 
U.S.C  6517(c)(l)(B)(i)).  This  section 
describes  categories  of  substances  that 
may  include  active  synthetic  ingredients 
that  may  be  considered  to  be  included 
on  the  National  List  Although  the  Act 
does  not  specifically  define  the  term 
active  ingredient,  EPA  does  define  this 
term  in  section  2(a)  of  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA)  (7  U.S.C  136(a)),  as 
amended,  llie  EPA  defines  the  term 
active  ingredient  to  be  pesticides, 
herbicides,  and  other  substances 
covered  by  the  FIFRA.  We  have 
included  the  EPA  definition  of  active 
ingredient  as  one  of  our  definitions  for 
this  term,  i.e.,  the  definition  that  covers 
active  ingredients  in  pesticide 
formidations. 

The  EPA  definition,  howrever,  does 
not  cover  the  full  scope  of  all  active 
s)mthetic  substances  that  the  Act  would 
8  ithorize  for  inclusion  on  the  National 
List  Therefore,  our  other  proposed 
definition  for  active  ingredimts.  "active 
ingredients  in  any  input  other  than 
pMticide  formulations",  covers  these 
other  substances.  One  type  of  substance 
that  is  included  in  this  definition  of 
active  ingredient  is  a  substance  used  in 
any  aspect  of  organic  production  or 
handling  that  becomes  chemically 
functional  within  an  agroecosystem.  A 
chemically  functional  substance  is  one 
that  woidd  be  absorbed  by  plants  or  that 
would  affect  soil  chemistry  when  used 
as  permitted  under  this  proposal,  such 
as  a  micronutrient  or  a  cation  balancing 
agent  Substances  or  materials  that  do 
not  fit  this  description,  such  as  plastic 
mulches,  sticky  biuriers  or  row  covers, 
thereby  would  not  be  consid«ed  as 
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active  ingredients  under  this  definition. 
Our  proposed  definition  also  covers 
substances  required  to  be  listed  as 
ingredients  or  additives  on  food  labels, 
but  it  does  not  include  incidental 
additives  and  processing  aids  that  are 
not  requtrad  to  be  listed  on  food  labels. 

The  agroecosystem  is  a  term  that 
encompasses  all  the  elements  of  a 
system  of  organic  farming  and  handling, 
and  as  such  is  the  primary  focus  of  the 
proposed  organic  crop  and  livestock 
production  standards.  Section 
21 19(m)(5)  of  the  OFPA  (7  U.S.C. 
6518(m)(5))  specifically  indicates  that 
the  effects  of  a  substance  on  the 
agroecosystem  is  a  criterion  that  must  be 
evaluated  before  a  synthetic  substance 
can  be  included  on  the  National  List  of 
substances  allowed  for  use. 

Biodegradable  refers  to  a  specific 
quality  of  a  material  or  substance  that  is 
used  on  or  applied  (o  the  soil  that  makaa 
the  material  or  substance  susceptible  to 
biological  decomposition.  Most 
biodegradable  materials  are  organic 
matter  obtained  from  plant  or  animal 
sources.  A  material  such  as  plastic  that 
is  not  biodegradable  will  resist 
decomposition  and  persist  in  the  soil, 
and  may  enter  into  unknown  chemical 
interactions  with  soil  and  water.  While 
chemical  degradation  of  non- 
biodegradable materials  into  simpler 
compounds  eventually  occurs,  this 
process  happens  very  slowly  compared 
to  biological  decomposition.  The  use  of 
non-biodegradable  materials  as 
production  inputs  is  considered  to  be 
incompatible  with  a  system  of  organic 
{arming  or  handling  because  they  may 
leave  residues  of  synthetic  substances  in 
the  soil. 

Chapter  is  defined  here  with  reference 
to  our  proposal  for  the  accreditation  of 
certifying  ■ganti  in  subpart  E.  We  are 
aware  of  two  existing  certifying  agents 
that  each  operate  as  a  single  certification 
body  through  a  system  of  chapters.  We 
believe  that  this  is  an  acceptable 
practice.  Such  chapters  would, 
however,  be  expected  to  comply  with 
the  Act  and  the  regulations  in  this  part. 

Commercially  available  is  a  tana  tkat 
was  the  subfect  of  extensive  delHMrallon 
by  the  NOSB.  and  our  proposed 
definition  reflects  their 
recommendation.  We  believe  that  this 
definition  is  essential  in  order  for 
producers  and  handlers  to  make 
appropriate  decisions  about  whether  it 
is  necessary  to  use  certain  materials, 
such  as  the  use  of  non-organically 
produced  planting  stock  or  livestock 
Eaed.  It  also  is  necessary  to  help 
certifying  agents  svaluata  whether  the 
use  of  such  materials  is  justified  or 
should  be  discontinued. 


Contaminant  is  a  term  used  in  section 
2112(b)  of  the  OFPA  (7  U.S.C.  6511(b)) 
with  reference  to  substances  that  persist 
in  the  environment,  that  may  be 
suspected  to  be  present  in  soil,  and 
which  may  necessitate  a  preharvest 
tissue  test  of  crops  grown  on  that  soil  to 
determine  the  level  of  the  contaminant 
in  an  organically  produced  crop. 

Cytotoxic  mode  of  action  is  used  in 
sections  205.9(0  and  205.21(a)  of 
subpart  B  to  describe  the  activity  of  a 
type  of  synthetic  substance  that  is 
prohibited  for  use  in  organic 
production.  Substances  of  this  t3rpe 
chemically  interact  with  plant  and 
animal  cells  and  interfere  with  normal 
cell  functions.  Our  definition  describes 
synthetic  substances  that  are  cytotoxic 
and  that,  therefore,  would  be  prohibited 
for  use. 

Degradation  is  defined  to  allow 
organic  producers,  handlers  and 
certifying  agents  to  accurately  identify 
when  the  use  of  a  practice  or  substance 
that  is  otherwise  permitted  under  this 
proposal  should  be  ended  or  modified. 
This  would  occur  when  it  results  in 
measurable  degradation  of  soil  or  water 
quality.  For  example,  if  nitrate  levela  in 
an  adjacent  well  are  found  to  increase 
over  two  or  more  crop  years  following 
application  of  a  highly  soluble  mined 
source  of  nitrogen  to  soil,  as  set  forth  in 
proposed  section  205.7  (c)(2)  of  subpart 
B.  then  the  practice  would  have  to  be 
terminated  or  modified  to  prevent 
further  adverse  eSects  on  water  nitrate 
levels. 

Detectable  residue  level  (DRL)  is 
proposed  for  the  purposes  of  this  part  as 
being  a  residue  of  a  pesticide  or  other 
prohibited  substance  that  is  five  percent 
or  greater  than  the  established  EPA 
tolerance  level  for  the  product  that  was 
tested,  provided  that  if  there  is  no 
tolerance  level  established  but  an  action 
level  has  been  established,  the  DRL  will 
be  the  action  level  established  by  the 
FDA  for  the  product  tested.  EPA 
tolerance  leveb.  expreseed  in  terms  of 
parts  of  a  pesticide  residue  per  million 
parts  of  the  food  (ppm),  refer  to  the 
amount  of  a  pesticide  residue  that  may 
be  present  in  or  on  a  raw  agricultural 
commodity,  processed  food  or 
processed  feed.  These  tolerance  levels 
are  listed  in  40  CPU  Part  180  (raw 
agricultural  commodities).  Part  185 
(proceased  foods)  and  Part  186 
(processed  feed).  The  FDA  action  levels 
are  used  to  regulate  the  occurrence  of 
very  low  levels  of  pesticide  residues 
that  result  from  the  persistence  of  a 
pesticide  in  the  environment  and  for 
which  there  is  no  tolerance  level 
established  by  EPA.  The  action  levels 
for  certain  pesticides  found  as  residues 
in  agricultural  commodities,  processed 


foods  or  processed  feeds  are  listed  in  the 
FDA  publication  entitled  "Action  Levels 
for  Poisonous  or  Deleterious  SubstancM 
in  Human  Food  and  Animal  Feed." 
Certain  pesticide  residues  may  not  be 
detectable  by  available  residue  testing 
techniques  at  a  level  as  low  as  five 
percent  of  the  EPA  tolerance  level;  in 
these  cases,  we  would  consider  the 
detectable  residue  level  to  be  the  lowest 
level  measurable  by  available 
techniques. 

The  purpose  of  defining  the  DRL  at 
the  proposed  levels  is  to  establish  a 
practical  level  for  determining  when  to 
conduct  an  investigation,  as  required  in 
section  21 12(c)(2)(B)  of  the  OFPA    (7 
U.S.C  6511(c)(2)(B)),  to  determine  when 
a  residue  is  the  result  of  an  intentional., 
application  or  when  it  is  justified  by 
site-specific  unavoidable  residual 
environment  contamination  due  to  the 
persistence  of  the  detected  substance. 
The  proposed  DRL  should  help 
eliminate  unnecessary  investigations 
and  test  procedures  and  is  within  the 
range  of  tolerance  levels  developed  by 
existing  State  and  private  organic 
programs.  As  discussed  with  refiarence 
to  unavoidable  residual  environmental 
contamination,  the  Secretary  would 
establish  on  a  case  by  case  basis  the  - 
residue  levels  which  would  indicate 
that  a  prohibited  substance  had  been 
intentionally  applied. 

Fertilizers  are  addressed  in  section 
2109(b)(1)  of  the  OFPA  (7  U.S.C. 
6508(b)(1)),  which  prohibits  the  use  in 
organic  production  of  fortilizers  that 
contain  synthetic  ingredients  or  any 
commercially  blended  fertilizers  that 
contain  prohibited  substances  under  the 
Act  or  a  State  program.  Although  the 
Act  does  not  define  the  term  fertilizers, 
we  have  proposed  a  definition  in  order 
to  clarify  the  kinds  of  synthetic  soil 
amendment  substances  that  may  be 
considered  for  inclusion  on  the  National 
List.  Our  proposed  definition  of 
fertilizers  is  consistent  with  those  used 
by  various  State  agencies  that  regulate 
the  labeling  of  fertilizers,  and  refers  to 
materiab  that  supply  the  major  plant 
nutrients  nitrogen,  phosphorus  and 
potassium.  Synthetic  mineral 
substances,  such  as  micronutrients  and 
cation  balancing  agents,  which  do  not 
supply  quantities  of  the  three  major 
plant  nutrients,  would  not  be 
considered  fertilizers  under  this 
definition  and  could,  therefore,  be 
considered  for  inclusion  on  the  National 
List  because  they  are  not  prohibited 
under  section  2109(b)(1)  of  the  OFPA  (7 
U.S.C.  6508(b)(1)). 

Incidental  additive  is  defined  so  that 
handlers  clearly  know  that  the 
substances  included  in  this  category 
may  be  used  in  handling  organic 
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products,  even  though  the  incidental 
additive  itself  may  not  be  included  on 
the  National  List. 

Inert  ingredient  refers  to  any 
substance  or  group  of  structurally 
similar  substances  if  designated  by  the 
EPA,  other  than  an  active  ingredient 
that  is  intentionaUy  included  in  a 
pesticide  or  formulated  product  Inert 
ingredients  used  in  pesticides  are 
specifically  regulated  by  EPA  and  have 
been  classified  by  EPA  with  respect  to 
their  relative  toxicity.  This  EPA 
classification  of  inert  ingredients  is 
referred  to  in  Section  2118(c)(l)(BXii)  of 
the  OFPA  (7  U.S.C.  6517(c)(l)(BKii)) 
and  has  been  used  in  this  proposal  to 
indicate  the  types  of  inert  ingredients 
that  may  be  lised  in  any  pesticide 
product  allowed  for  use  on  a  certified 
ferm  or  handling  operation. 

However,  the  EPA  definition  does  not 
cover  the  full  scope  of  inert  ingredients 
that  may  be  used  in  formulated  products 
allowed  for  use  in  organic  brming.  Our 
proposed  definition  of  this  termuso 
includes  inert  ingredients  intentionally 
included  in  any  product  used  in  organic 
crop  production,  such  as  fertilizers  or 
foliar  sprays. 

Non-agricultural  ingredient  is  a  torn 
we  use  in  various  sections  of  this 
profKMal  to  delineate  the  type  and 
category  of  substances  allowed  for  use 
as  ingredients  in  or  on  organically 
produced  agricultural  products  if  the 
substance  is  included  on  the  National 
List  in  section  205.26  of  subpcut  B.  As 
discussed  in  the  supplementary 
information  section  in  reference  to  the 
National  List,  we  have  used  this  term  in 
order  to  acciirately  describe  those 
substances  that  would  satisfy  the 
provisions  of  section  2118(c)(1)  of  the 
OFPA  (7  U.S.C  6517(cHl))  related  to 
handling. 

Non-synthetic  is  a  term  used 
throughout  our  proposal  to  describe 
those  substances  that  are  not  synthetic. 
As  discussed  in  the  supplementary 
information  for  the  National  List,  we 
determined  that  this  term  is  mc»e 
appropriate  than  the  word  natural, 
which  is  not  defined  in  the  Act  and 
which  has  other  r^ulatory  and 
marketing  meaniiuzs. 

Packaging  is  denned  here  as  any 
material  used  to  wrap,  cover,  or  contain 
an  agricidtural  product,  and  also 
includes  wax  ^plied  directly  to  an  . 
edible  surface  of  an  agricultural 
product  This  definition  is  proposed  in 
response  to  the  public  input  that 
expressed  concerns  that  waxes  that 
contain  synthetic  fungicides  or 
pvservatives  may  be  used  on  organic 
products,  such  as  fresh  produce  or 
cheese.  We  believe  that  this  definition  is 
needed  to  implement  the  prohibition 


against  the  use  of  packaging  materials 
-  containing  such  prohibited  substances, 
as  set  forth  in  section  2111(a)(5)  of  the 
OFPA  (7  U.S.C  6510(aX5)).  to  any 
material  that  contacts  an  edible  surface 
of  an  organic  product 

Production  aid  is  any  substance, 
material,  device  or  structure,  but  not  an 
organism,  that  is  used  to  produce  an 
agricultural  product  A  productioD  aid 
may  or  may  not  be  synthetic,  and  may 
or  may  not  function  as  an  active 
ingredient  Examples  of  production  aids 
are  provided  in  section  2118(cMl)(BXi) 
of  the  OFPA  (7  U.S.C.  6517(cKlXBXi)) 
and  include  netting,  tree  wraps  and 
seals,  insect  ti^M.  sticky  barriers,  row 
covers,  and  equipment  cleansers.  Any 
production  aid  that  is  determined  to  be 
active  and  synthetic  must  appear  on  the 
National  List  in  either  sections  205.22  or 
205.24  of  subpart  B  before  it  may  be 
used  in  organic  farming. 

Putrefaction  is  defined  in  order  to 
clarify  the  reesons  why  plant  and 
animal  materials  that  are  prone  to 
putrefaction  are  less  preferable  for  use 
in  proper  manuring  practice  than  those 
materfals  that  are  not  prone  to 
putrefaction,  as  proposed  in  section 
205.7  of  subparts. 

Soi/ quo//^  is  a  term  that  serves  as  a 
central  imrfnrnuinfo  standard  for  the  use 
of  any  method  ta  substance  in  an 
organic  farming  system,  in  that  such  use 
may  not  result  in  measurable 
degradation  of  soil  or  water  quality,  as 
proposed  in  section  205.3(b)(1).  In  order 
to  determine  whether  a  given  operation 
is  in  compliance  with  the  regulations, 
farmera  and  certifiers  must  have  a  clear 
understanding  of  what  soil  quality  is 
and  how  it  may  be  measured.  Our 
proposed  definition  of  this  term 
encompasses  physical,  chemical  and 
biological  soil  quality  indicators  that 
could  readily  be  measured  or  observed 
at  a  given  location.  Examples  of  soil 
quality  indicators  commonly  measured 
in  organic  farming  systems  include 
erosion,  aggr^ation,  compaction, 
drainage,  organic  content  nutrimt 
content,  pH.  cation  balances,  presence 
of  contaminants,  leaf  tissue  analysis, 
presence  of  indicator  weed  species, 
presence  of  pathogens,  earthworm 
populations,  and  legume  nodulation. 

Subtherapeutic  is  a  term  used  in 
section  2110(d)(lMA)  of  the  OFPA  (7 
U.S.C.  6509(d)(1)(A))  to  refer  to  a  dosage 
level  of  antibiotics  that  is  prohibited  for 
administration  to  organic^ly  managed 
livestock.  Our  propcued  de&iition  of 
this  term  indicates  one  of  the 
circumstances  in  which  use  of  an 
antibiotic  is  prohibited. 

System  of  orgaruc  fanning  and 
handling  is  a  term  used  throughout  our 
proposal  to  refer  to  the  general  set  of 


principles  and  objectives  of  the  Act 
This  term  also  serves  as  the  foundation 
of  the  organic  production  and  handling 
provisions  proposed  here,  and  is 
discussed  more  fully  in  the 
supplementary  information  that 
introduces  Subpart  B. 

Unavoidable  residual  emrirorunental 
contamination  (UREC)  is  a  term  used  in 
section  2112(c)(2)(B)  of  the  OFPA  (7 
U.S.C  6511(c)(2)(B))  which  we  define  as 
the  residue  level  of  a  prohibited 
substance  that  could  be  expected  to 
exist  in  the  soil  at,  or  in  a  product 
originating  bom,  a  specific  production 
site  to  which  the  prohibited  substance 
had  not  been  applied  for  a  minimum  of 
three  years.  If  a  residue  test  of  an    ' 
organically  produced  product 
originating  from  a  specific  certified  site 
reveals  a  detectable  residue  level  of  a 
prohibited  substance,  than  the  UREC 
level  for  the  specific  certified  site  would 
be  determined  by  the  Secretary  in 
consultation  with  the  applicable 
governing  State  official,  and  the 
appropriate  «iviroiunental  regulatory 
agency.  A  product  found  to  contain  a 
detectable  residue  level  exceeding  the 
UREC  level  for  the  specific  site  aiay  not 
be  sold  or  labeled  as  oigenic. 

Subpart  B — Organic  Crop  and  Livestock 
Production  and  Handling  Requirements 

Introduction 

USDA's  proposed  requiremmts  for 
organic  farming  and  handliiig, 
encompassed  in  subpart  B,  sections 
205.3,  205.5  through  205.9,  and  205.11 
through  205.28,  set  forth  die 
requirements  for  organic  crop"* 
prodiiction,  wild  crop  harvesting, 
organic  livestock  production,  organic 
handling,  and  for  products  and 
substances  allowed  and  prohibited  in 
organic  farming  and  handling.  These 
requirements  are  proposed  to 
implement  the  purposes  of  the  Act  as 
set  forth  in  section  2102  of  the  OFPA  (7 
U.S.C  6501)  to  establish  national 
standards  governing  the  marketing  of 
organically  produceid  agricultural 
products;  to  assure  consumers  that 
organically  produced  products  meet  a 
consistent  standard;  and  to  ftirilitut^ 
interstate  commerce  in  fresh  aiui 
processed  food  that  is  organically 
produced.  Section  2106  of  the  OFPA  (7 
U.S.C  6505)  requires  that  any 
agricultural  product  that  is  sold  or 
l^wled  as  organically  produced  be 
produced  and  handled  in  accordance 
with  the  standards  established  under 
the  Act.  Section  2118  of  the  OI7A  (7 
U.S.C  6517)  requires  that  a  National 
List  of  substances  approved  and 
prohibited  for  use  in  organic  farming 
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and  handling  established  by  the 
Secretary  be  included  in  the  standards. 
Active  synthetic  substances  must  appear 
on  the  National  List  as  approved 
substances  in  order  to  be  used  in 
organic  production,  and  a  non-synthetic 
(natural)  substance  may  not  be  used  if 
it  appears  on  the  National  List  of 
substances  prohibited  for  use. 

We  would  like  to  point  out  that  the 
word  substance  is  used  in  a  variety  of 
ways  in  this  docket.  When  the  word 
sutMtanca  refers  to  a  material  that  meets 
the  OFPA's  definition  of  a  synthetic 
substance,  it  Is  described  as  a  "synthetic 
substance".  When  the  word  substance 
refers  to  a  non-synthetic  material  (i.e., 
natiuvl  material),  which  is  one  that  does 
not  come  within  the  OFPA's  deftnition 
of  a  synthetic  substance,  it  is  described 
as  a  "non-synthetic  substance."  When 
the  word  substance  refers  to  a  material 
prohibited  for  use  in  the  organic 
program,  whether  it  be  synthetic  or  non- 
synthetic  (i.e.,  natural),  it  is  described  as 
a  "prohibited  substance."  An  example 
of  such  a  prohibited  material  is  a 
synthetic  substance  that  does  not  appear 
on  the  National  List  of  synthetic 
substances  permitted  for  use  in  organic 
farming  and  handling.  When  the  word 
substance  is  used  without  any 
modifiers,  it  is  used  to  describe  all 
materials  (substances),  regardless  of 
whether  such  substances  are  synthetic 
or  non-synthetic,  or  prohibited  or 
allowed  for  use  in  organic  farming  and 
handling. 

We  have  crafted  this  subpart  to  be 
consistent  with  the  requirements  of  the 
Act,  including  its  principles  for  organic 
farming  and  handling  systems. 
Although  the  Act  does  not  specifically 
define  what  a  system  of  organic  farming 
and  handling  is.  it  does  refer  in  sections 
2103(4)  and  (5)  of  the  OFPA  (7  U.S.C. 
6502(4)  and  (5))  to  a  system  of  organic 
fanning  and  a  system  of  organic 
handling,  respectively,  as  described  in 
the  Act.  In  order  to  establish  consistent 
national  standards  for  organic 
production  and  handling,  we  have 
determined  that  it  is  necessary  to  define 
what  a  system  of  organic  farming  and 
handling  is.  and  to  describe  those 
practices  that  are  consistent  with  such 
a  system.  Another  purpose  of  this 
definition  will  be  to  provide  an  explicit 
point  of  reference  for  the  organic 
industry  to  make  determinations  as  to 
whether  various  practices  and 
substances  are  consistent  with  organic 
farming  and  handling.  We  further 
expect  the  proposed  definition  of  a 
system  of  organic  farming  and  handling 
to  serve  as  a  reference  point  for  program 
matters  it  is  determined  need  further 
development. 


We  have  defined  a  system  of  organic 
fanning  and  handling  to  be:  a  system 
that  is  designed  and  managed  to 
produce  agricultural  products  by  the  use 
of  methods  and  substances  that 
maintain  the  integrity  of  organic 
agricultural  products  until  they  reach 
the  consumer.  This  is  accomplished  by 
using,  where  possible,  cultural, 
biological  and  mechanical  methods,  as 
opposed  to  using  substances,  to  fulfill 
any  specific  function  within  the  system 
so  as  to:  maintain  long-term  soil 
fertility;  increase  soil  biological  activity; 
ensure  effoctive  pest  management; 
recycle  wastes  to  return  nutrients  to  the 
land;  provide  attentive  care  for  farm 
animals:  and  handle  the  agricultural 
products  without  the  use  of  extraneous 
synthetic  additives  or  processing  in 
accordance  with  the  Act  and  the 

Tilations  in  this  part, 
ur  proposed  definition  has  been 
derived  from  the  underlying  premises  of 
what  constitutes  organic  farming  and 
handling  systems,  as  reflected  in  various 
provisions  of  the  Act.  This  definition 
also  is  consistent  with  the  definitions 
and  principles  established  by  the 
existing  public  and  private  organic 
programs  that  we  have  reviewed  and  the 
definitions  and  principles  of  organic 
agriculture  and  production  systems 
adopted  by  the  National  Organic 
Standards  Board.  The  principles 
reflected  in  our  definition  of  a  system  of 
organic  fiuming  and  handling  are 
incorporated  in  the  regulations  we  are 
proposing. 

Tne  concept  of  maintaining  the 
integrity  of  organic  agricultural  products 
is  established  by  one  of  the  purposes  of 
the  Act,  stated  in  section  2102(2)  of  the 
OFPA  (7  U.S.C.  6501(2)).  to  assure 
consumers  that  organically  produced 
products  meet  a  consistent  standard. 
The  Act  generally  delineates  methods 
and  substances  that  may  or  may  not  be 
used  in  organic  farming  and  handling  in 
furtherance  of  this  purpose. 
Additionally,  in  section  2104  of  the 
OFPA  (7  use.  6503)  it  specifically 
provides  for  an  organic  certification 
program  for  producers  and  handlers  of 
organic  agricultural  products.  Such  a 
program  helps  to  ensure  the  integrity  of 
organic  products. 

There  is  a  preference  for  the  use  of 
cultural,  biological  and  mechanical 
methods  wherever  possible,  as  opposed 
to  using  substances,  in  organic  brining 
and  handling.  Examples  of  methods  that 
do  not  involve  the  use  of  any  substances 
are  the  planting  of  green  manure  crops 
instead  of  applying  fertilizer  substances, 
and  the  use  of  crop  rotations  and 
disease  resistant  plant  varieties  instead 
of  applying  disease-suppressing 
substances.  Section  2105(1)  of  the  OFPA 


(7  U.S.C.  6504(1))  provides  that  an 
organically  produced  agricultural 
product  must  be  produced  and  handled 
without  the  use  of  synthetic  chemicals. 
except  as  otherwise  provided  for  in  the 
Act.  Further,  the  Act  provides  in  section 
2118  (7  U.S.C.  6517)  a  detailed  scheme 
and  criteria  for  determining  whether  a 
particular  active  synthetic  substance 
may  be  exempted  from  the  general 
prohibition  on  the  use  of  synthetic 
chemicals,  and  further  provides  in  that 
section  for  the  prohibition  of  the  use  of 
certain  substances  that  are  not  synthetic 
Also,  the  Act  specifically  directs  in 
secUon  2119(m)(6)  of  the  OFPA  (7 
use.  6518(mH6))  that  the  NOSB 
consider  the  use  of  practices  or  other 
available  materials  as  alternatives  to  a 
synthetic  substance  being  included  on 
the  National  List.  Furthermore,  the  use 
of  certain  substances  in  organic  crop 
and  livestock  production  and  organic 
handling  is  specifically  prohibited  in 
several  provisions  of  the  Act.  such  as 
portions  of  sections  2109,  2110,  and 
21 1 1  of  the  OFPA  (7  U.S.C.  6508,  6509 
and  6510).  Therefore,  we  are  proposing 
in  our  definition  of  a  system  of  organic 
farming  and  handling  that,  where 
possible,  cultural,  biological  and 
mechanical  methods,  as  opposed  to 
using  substances,  are  preferred.  These 
provisions  support  the  concept  that  both 
non-synthetic  substances  and  methods 
that  do  not  involve  the  use  of  any 
substances,  such  as  cultiiral.  biological, 
and  mechanical  methods,  are  preferred 
alternatives  to  the  use  of  synthetic 
chemicals. 

The  tenets  of  maintaintng  long-term 
soil  fertility  and  increasing  soil 
biological  activity  are  established  in 
secUon  2114(b)(1)  of  the  OFPA  (7  U.S.C 
6513(b)(1)),  which  requires  that  an 
organic  plan  contain  provisions 
designed  to  foster  soil  fertility,  primarily 
through  the  management  of  the  organic 
content  of  the  soil.  The  Act  further 
addresses  soil  biological  activity  in 
section  2119(m)(5)  of  the  OFPA  (7 
U.S.C.  6518(m)(5))  when  it  requires  that 
the  physiological  effects  of  a  synthetic 
substance  on  soil  organisms  be  taken 
into  consideration  before  the  substance 
is  allowed  for  use  in  organic  production. 

The  need  for  effective  pest 
management  methods  in  an  organic 
fanning  system  is  established  in  section 
2109(c)  of  the  OFPA  (7  U.S.C.  6508(c)) 
which  prohibits  the  use  of  certain 
substances  and  materials  for  the  control 
of  pests,  weeds,  and  diseases.  This 
section,  considered  together  with  the 
Act's  prohibition  of  the  use  of  most 
synthetic  chemicals  in  organic 
production  systems,  necessitates  that 
crop  pest  management  methods  be 
implemented  that  avoid  the  need  to  use 
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S3mthetic  substances  and  materials.  In 
addition,  the  inclusion  of  crop  rotation 
practices  in  an  organic  plan,  as  set  forth 
in  section  2114(b)(1)  of  the  OFPA  (7 
U.S.C.  6513(bMl)).  is  critical  to 
implementing  effective  pest 
management  strategies  and  soil  fertility 
management  in  an  organic  fanning 
system. 

Recycling  wastes  to  retiun  nutrients 
to  the  land  is  a  principle  expressed  in 
the  language  of  section  2114(b)(1)  of  the 
OFPA  (7  U.S.C.  6513(b)(1))  which 
requires  the  fostering  of  soil  fertility  and 
which  provides  for  proper  manuring  to 
be  used  to  manage  soil  organic  content, 
and  in  section  2114(b)(2)  of  the  OFPA 
(7  U.S.C  6513(b)(2))  which  delineates 
more  specific  requirements  for  the 
application  of  manure  to  crops. 
Although  the  use  of  livestock  manure  is 
one  means  of  complying  with  this 
requirement,  our  proposed  definition  of 
proper  manuring  also  includes  the  iise 
of  other  plant  or  animal  wastes  to 
improve  soil  organic  content  and 
provide  crop  nutrients. 

Attentive  care  for  farm  animals  is 
implicit  in  the  provisions  of  sections 
2110(c)  and  (d)  of  the  OFPA  (7  U.S.C 
6509(c)  and  (d)).  which  specify  what 
may  or  may  not  be  fisd  to  organically 
managed  livestock,  prohibit  certain 
health  care  practices,  and  require  the . 
NOSB  to  recommend  additional 
standards  for  the  care  of  organic 
livestock.  The  alternative  to  using  the 
methods  and  practices  prohibited  under 
this  section  of  the  Act  is  expressed  by 
the  concept  of  attentive  care  which  is 
essential  when  relying  on  management 
methods,  rather  than  substances  such  as 
medications,  to  maintain  livestock 
health. 

This  proposed  rule  also  incorporates 
the  principle  that  organic  agricultutral 
products  are  to  be  handled  without  the 
use  of  extraneous  synthetic  additives 
and  processing.  Examples  of  extraneous 
additives  are  synthetic  preservatives, 
coloring  agents  and  flavors.  These  are 
not  allowed  because  the  Act.  in  section 
6510(a)(1),  prohibits  the  addition  of  any 
synthetic  ingredient  during  the 
processing  or  postharvest  handling  of  an 
agricultural  product.  Extraneous 
processing  generally  involves  the  use  of 
additional  substances  during  and  after 
the  processing.  Extraneous  processing 
would  entail,  for  example, 
unnecessarily  subjecting  a  product  to 
temperatures  that  degrade  its  inherent 
antioxidant  content,  thereby  requiring 
supplementation  with  an  antioxidant  to 
nmintain  the  product's  stability.  ■ 

Our  proposed  program  encompasses 
all  agricultiu^l  products,  as  defined  in 
section  2103  of  the  OFPA  (7  U.S.C. 
6502),  and  all  aspects  of  their 


production  and  handling,  ranging  from 
soil  fertility  management  to  the 
packaging  and  labeling  of  the  final 
product.  Our  requirements  address  the 
systems  used  to  produce  an  agrictiltural 
product  rather  than  the  physical, 
qualities  of  the  product  itself.  No 
distinctions  should  be  made  between 
organically  and  non-oiganically 
produced  products  in  terms  of  quality, 
appearance,  or  safety. 

We  believe  that  an  efiiective  regulatory 
scheme,  which  has  to  be  applicable  to 
diverse  types  of  operations  and 
geographic  regions  must  be  as  flexible  as 
possible  and  take  into  account  site- 
specific  conditions.  We  acooidingly 
fauBve  developed  this  proposal  to 
provide,  wiuin  the  parameters  of  the 
Act,  provisions  that  take  into  account 
site  specific  conditions  without 
impairing  the  organic  integrity  of  the 
product  produced.  In  creating  this 
proposal,  we  examined  various 
examples  of.  and  ideas  for.  such 
provisions,  including  standards 
developed  by  existing  organic  programs, 
guidelines  of  international  organic 
interest  groups  and  standards  setting 
organizations,  recommendations  of  the 
NOSB.  and  suggestimis  provided  in 
public  input  received  in  the  course  of 
NOSB  meetings  and  as  response  to 
NOSB  draft  documents. 

Existing  organic  certification 
programs,  both  State  and  private,  have 
grappled  with  the  need  to  provide 
flexibility  in  their  allowed  standards 
and  procedures.  One  method  that 
existing  organic  programs  have  used  is 
to  distinguish  in  their  standards 
between  practices  that  they  consider  to 
be  acceptable  for  use  without 
restrictions,  those  that  they  consider  to 
be  acceptable  for  u^e  only  in  certain 
conditions  (i.e..  restricted  practices), 
and  those  that  they  do  not  consider  to 
be  acceptable  for  use  under  any 
circumstance.  An  example  of  restricted 
use  is  illustrated  by  the  case  of  botanical 
pesticides,  which  most  organic 
practitioners  consider  to  be  a  last  resort 
for  pest  control,  and  which  are 
considered  acceptable  for  use  only 
under  certain  circumstances.  Many 
existing  organic  certification  programs 
have  thus  included  such  substances 
within  the  area  of  restricted  practices 
that  must  be  closely  evaluated  and 
justified  by  site-specific  needs. 

We  have  approached  this  need  for 
flexibility  by  incorporating  two  types  of 
regulatory  provisions  into  our  proposed 
standards.  The  first  type  of  regulatory 
provision  establishes,  where 
appropriate,  an  order  of  preference  for 
selecting  practices  or  materials.  For 
example,  we  propose  in  section  205. 7(b) 
of  subpart  B  an  order  of  preferred 


selection  of  five  types  of  materials  that 
would  be  acceptable  for  use  in  pro|}er 
manuring.  We  also  propose  in  section 
205.9  of  subpart  B  an  order  of  preferred 
selection  far  the  use  of  practices  and 
substances  to  prevent  and  control  crop 
pests,  weeds,  and  diseases.  We  would 
like  to  solicit  public  comment  as  to 
whether  or  not  the  establishment  of 
orders  of  preference  would  impose  an 
uimecessary  burden  on  organic 
producers. 

The  second  type  of  regulatory 
provision  we  propose  would  permit  the 
use  of  certain  practices  or  substances 
only  if  necessary.  The  producer  or 
handler  would  base  their  determination 
of  the  need  to  use  a  particular  method 
or  substance  on  site  specific 
circumstances.  The  basis  for  a  producer 
or  handler  determining  that  a  certain 
practice  or  substance  is  necessary  would 
be  described  in  the  organic  plan,  or 
update  to  the  organic  plan,  and  would 
be  reviewed  and  evaluated  by  the 
certifying  agent.  An  example  of  a 
practice  that  we  are  proposing  be  used 
only  if  necessary  is  the  use  of  non- 
organically  produced  feedstuCEB  as  a 
portion  of  an  animal's  feed  ration,  as 
proposed  in  section  205.13(a)  of  subpart 
B. 

A  number  of  the  regulations  are 
written  as  performance  standards. 
Performance  standards  are  generally 
written  in  terms  of  the  results  expected, 
rather  than  the  specific  actions  that 
must  be  taken  to  achieve  the  desired 
result.  An  example  of  a  performance 
standard  is  the  requirement  proposed  in 
section  205.3(b)  of  subpart  B  that  the 
use  or  application  of  any  practice  or 
substance  must  not  result  in  measurable 
degradation  of  soil  or  water  quality. 
This  proposed  provision  requires  that 
practices  used  in  an  organic  operation 
be  implemented  in  a  manner  that 
maintains  soil  and  water  quality,  but 
does  not  specify  the  practices  that  have 
to  be  used. 

Subpart  B—Reguhtmy  Overview 

Subpart  B  of  part  205  consists  of 
USDA's  proposed  organic  production 
and  handling  requirements,  and  a 
proposed  list  of  (1)  synthetic  substances 
allowed  and  non-synthetic  (natural) 
substances  prohibited  for  use  in  organic 
crop  and  livestock  production  and  (2) 
non-agricultural  substances  and  non- 
organically  produced  agricultural 
products  allowed  in  or  on  processed 
organic  products.  The  proposed 
requirements  for  organic  production  and 
handling,  and  the  provisions  for  the 
proposed  National  List  and  use  of 
substances,  have  been  integrated  as  a 
unified  whole  consistent  with  our 
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proposed  definition  of  a  SYStem  of 
oraanic  farming  and  handling. 

Section  20S.3  (applicability)  of 
subpart  B  delineates  proposed  general 
requirementa  and  conditions  for  oiganic 
production  and  handling.  Section  205.3 
of  subpart  B  includes  the  general 
requirement  that  the  use  of  any  method 
or  substance  not  result  in  measurable 
degradation  of  soil  or  water  quality. 
This  section  is  followed  by  the  sections 
that  set  forth  the  requirements  for 
organic  crop  production  (sections  205.5 
through  205.9),  wild  crop  harvesting 
(section  205.11).  organic  livestock 
management  (sections  205.12  through 
205.15).  and  organic  handling  (sections 
205.16  through  205.19).  Following  the 
sections  on  production  and  handling, 
sections  205.20  through  205.28  contain 
the  proposed  National  List.  The 
propoaed  National  List  regulations 
consist  of  sections  that  describe  the 
active  synthetic  substances  that  are 
allowed  for  use  in  organic  crop  and 
livestock  production,  the  non-s)mthetic 
(natural)  substances  that  are  prohibited 
for  use  in  organic  crop  or  livestock 
production,  and  the  non-agricultural 
and  non-organically  produced 
ingredients  allowed  in  or  on  processed 
organic  products.  (The  OFPA  does  not 
require  non-synthetic  (natural) 
substances  allowed  for  use  in  organic 
crop  and  livestock  production,  or  non- 
organically  produced  products 
prohibited  for  use  in  or  on  processed 
organic  products,  to  be  included  in  the 
National  List).  Sections  205.20  and 
205.21  summarise  all  of  the  categories 
and  types  of  substances  allowed  and 
prohibited  for  use  in  organic  farming 
and  handling,  as  provided  under  the  Act 
and  the  proposed  regulations  in  Subpart 
B. 

Applicability — Section  265.3 

In  paragraph  (a)  of  this  section,  we 
propose  to  establish  the  requirement 
that  any  agricultural  product  that  is 
sold,  labeled  or  represented  as  organic 
be  produced  in  compliance  with  the 
relevant  propoaed  crop,  wild  crop, 
livestock  and  handling  requirements, 
including  those  of  the  National  List 
Crops  and  livestock  would  have  to  be 
produced  or  harvested  on  a  certified 
organic  farming  operation  and  handled 
by  a  certified  organic  handling 
operation  under  a  system  of  organic 
Canning  and  handling. 

We  propose  in  paragraph  (b)  of  this 
section  that  any  use  or  application  of  a 
method  or  substance  under  these 
proposed  requirements  must  be  used  in 
accordance  with  all  applicable 
requirements  of  part  205  and  must  not 
result  in  measurable  degradation  of  soil 
or  water  quality.  This  provision  is 


proposed  to  clarify  that  all  methods  and 
substances  used  in  a  certified  operation 
shall  be  consistent  with  a  system  of 
organic  farming  and  handling,  the 
purposes  of  the  Act.  and  any  other 
requirements  in  the  regulations  in  part 
205.  This  provision  also  is  consistent 
with  the  recognition  in  the  Act  of  the 
relation  between  organic  practices  and 
soil  and  water  quality. 

In  most  instances  we  are  not 
proposing  to  require  that  any  specific 
indicators  of  soil  or  water  quality  be 
monitored  for  compliance  with  this 
provision.  Rather,  we  expect  that 
appropriate  and  reliable  indicators  of 
soil  or  water  quality  would  be  chosen 
according  to  site-sftecific 
considerations,  such  as  the  nature  of  the 
crops  or  livestock  being  produced,  the 
location  and  scale  of  the  operation,  and 
the  kinds  of  practices  being  used.  By  not 
requiring  monitoring  of  specific 
indicators,  except  in  certain  cases,  we 
thus  intend  to  lesve  the  decision  as  to 
whether  to  monitor  the  effects  of  a 
method  or  substance,  as  well  as  the 
choice  of  indicators  to  be  monitored,  to 
the  producer  or  handler  in  consultation 
with  the  certifying  agent  We  would 
expect  any  such  monitoring  activities  to 
be  described  in  the  applicable  organic 
plan,  and  therefore  subject  to  approval 
oy  the  certifying  agent,  who  might 
require  changes. 

For  example,  if  a  certifying  a^ent  had 
some  concerns  about  the  impact  on  soil 
quality  of  any  practice,  such  as  the 
planting  of  a  sloping  field  prone  to 
erosion  with  com  or  sorghum,  the 
certifying  agent  might  require  the 
producer  to  monitor  erosion  in  that  field 
to  ensure  that  soil  quality  was  not  being 
degraded.  This  could  occur  following  a 
review  of  an  organic  plan  or  any 
required  annual  inspection  of  a  certified 
operation.  This  provision  also  would 
address  the  requirement  set  forth  in 
section  2114(b)(1)  of  the  OFPA  (7  U.S.C 
6513(b)(1))  that  soil  fertility  be 
addressed  in  an  organic  iaim  plan  for 
crop  production.  Additionally,  a 
certifier  who  was  concerned  about  the 
compliance  of  a  cattle  faeding  operation 
with  the  manure  management 
requirements  proposed  in  section 
205.15(c)  might  require  that  the 
producer  monitor  nitrate  levels  in  a 
nearby  well  to  show  that  cattle  holding 
areas  were  not  discharging  manure- 
laden  runoff  into  groundwater.  A  wild 
crop  harvester  similarly  might  be 
required  by  a  certifier  to  estimate  the 
population  of  the  harvested  plant 
species  that  remain  in  a  given  area  after 
each  harvest,  to  ensure  that  the 
harvesting  was  being  done  in 
compliance  with  section  2114(f)  of  the 
OFPA  (7  U.S.C.  6513(f)).  which  requires 


that  harvesting  does  not  deplete  the 
plant  species  being  harvested  (as 
proposed  in  section  205.11(b)). 

Other  indicators  of  soil  or  water 
quality  that  might  be  appropriate  to 
monitor,  depending  on  die  situation, 
would  include:  residues  in  soil  or  water 
of  substances  prohibited  for  use  in 
organic  farming;  soil  biological  activity 
as  indicated  by  earthworm  populations; 
soil  organic  matter  and  nutrient  content; 
or  soil  compaction.  It  should  be  noted 
that  much  of  this  monitoring  activity  is 
widely  practiced  in  the  course  of 
managing  a  farm  or  handling  operation, 
and  in  many  cases  would  coincide  with 
measurements,  assessments  or 
observations  already  being  undertaken 
routinely  by  a  producer. 

Although  not  required  by  statute,  the 
NOSB  recommended  that  irrigation  and 
water  management  be  addressed  within 
an  organic  Carm  plan.  At  this  time, 
however,  we  are  not  proposing 
regulations  specifically  for  the  quality  of 
irrigation  water. 

Section  205.3(bK2)  further  would 
require  that,  if  the  same  function  within 
an  organic  farming  or  handling 
operation  may  be  fulfilled  by  either  a 
commercially  available  non-synthetic 
substance  or  an  allowed  synthetic 
substance  equally  suitable  for  the 
intended  use,  then  the  producer  or 
handler  must  choose  the  non-synthetic 
substance  in  preference  to  the  synthetic 
substance  if  there  is  no  discemable 
diffsrence  between  the  two  in  terms  of 
impacts  on  soil  or  water  quality.  We 
recognize  that  such  choices  may  seldom 
have  to  be  made  in  any  operation. 
However,  we  are  proposing  this 
provision  to  further  reinforce  the 
preference  for  the  use  of  non-synthetic 
substances,  as  opposed  to  synthetic 
substances,  that  is  implicit  in  the  Act. 
as  previously  discussed.  Any  allowed 
synthetic  substance  will  have  been 
evaluated  by  the  NOSB  according  to 
section  2119(m)(6)  of  the  OFPA  (7 
U.S.C.  6518(m)(6)),  regarding  alternative 
practices  and  available  materials,  and 
our  proposed  requirement  makes  clear 
the  choice  producers  and  handlers  must 
make  in  a  situation  where  an  equally 
suitable  non-synthetic  alternative  is 
available. 

Organic  Crop  Production  Requirements 

Land  RequirementB — Section  205.5 

This  proposed  section  addresses 
overall  land  management  practices  that 
we  have  determined  are  needed  to 
ensure  that  the  area  on  which  organic 
crops  are  produced  meets  the 
requirements  of  the  Act  and  the  . 
proposed  regulations  in  subpart  B.  We 
have  proposed  in  paragraph  (a)  of  this 
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section,  in  accordance  with  section  2105 
of  the  OFPA  (7  U.S.C  6504).  tiiat  land 
not  have  had  any  prohibited  substances 
applied  to  it  for  at  least  three  years  prior 
to  harvest  of  an  organically  produced 
crop. 

We  are  proposing  further  that  any 
land  on  which  organic  crops  are 
produced  have  clearly  defbied  and 
identifiable  boundaries,  as  provided 
under  section  2107(b)(1)(A)  of  the  OFPA 
(7  U.S.C.  6506(b)(1)(A)).  We  believe  that 
this  requirement  should  apply  to  all 
land  on  which  crops  are  grown  under 
organic  management  for  two  reasons. 
First,  organically  managed  fields  must 
be  clearly  identifiable  so  that  an 
inspector  may  verify  that  the  observed 
coiiditions  on  a  £um  operation  are 
consistent  with  the  information 
provided  by  the  producer  in  the 
application  for  certification.  Secondly, 
organically  managed  fields  need  to  be 
cleariy  identifiable  to  anyone  who  may 
be  using  prohibited  substances  on 
adjoining  lands  in  order  to  help  prevent 
unintentional  application  of  prohibited 
substances  to  organically  managed 
areas. 

Paragraph  (b)  of  this  section  would 
apply  to  any  organically  managed  land 
area  that  adjoins  land  that  is  not 
organically  managed,  and  would  require 
that  a  producer  implement,  or  propose 
a  plan  to  implement,  some  means  to 
prevent  the  possibility  of  unintended 
application  of  prohibited  substances  to 
land  and  contact  of  a  prohibited 
substance  with  the  land  from  which 
organically  produced  crops  are  to  be 
harvested.  This  could  be  done  through 
establishment  of  physical  barriers, 
diversion  of  runoff,  buffer  zones,  or 
other  means,  in  accordance  with  section 
2107(b)(1)(A)  of  die  OFPA  (7  U.S.C    - 
6506(b)(1)(A)).  Existing  State  and 
private  organic  standards  have 
customarily  required  producers  to 
establish  and  maintain  adequate  buffer 
zones  between  adjoining  organic  and 
non-organic  field  units  and  usually 
specify  the  minimum  size  of  a  buffer 
area.  The  information  we  have  reviewed 
indicates  that  such  specific  minimum 
size  requirements  should  not  be 
included  in  our  proposal  because  they 
would  not  be  applicable  to  every 
situation  and  could  impose  unnecessary 
burdens  on  some  organic  producers. 

Crop  Rotation — Section  205.6 

Crop  rotations,  or  other  means  of 
ensuring  soil  fertility  and  effective  pest 
management,  are  the  cornerstone  of 
successful  organic  crop  production. 
They  are  essential  considerations  in 
establishing  and  maintaining  an  organic 
farm  system  because  they  help  to 
prevent  pest,  weed  and  disease 


problems;  disrupt  crop  pest.  weed,  and 
disease  cycles;  provide  habitat  for 
beneficial  organisms;  stimulate  positive 
biological  and  chemical  interactions  in 
the  agroecosystem;  and  maintain  soil 
and  water  qualify  in  a  maimer  that 
diminishes  the  need  for  the  use  of 
s)mthetic  substances. 

Section  2114(b)(1)  of  die  OFPA  (7 
U.S.C.  6513  (b)(1))  requires  a  crop 
production  farm  (organic)  plan  to  foster 
soil  fertilify  through  practices  that 
include  crop  rotation.  Although  the  Act 
includes  a  provision  for  crop  rotations 
as  a  means  of  improving  soil  fertilify, 
crop  rotations  also  serve  additional 
critical  functions  in  an  organic  ferming 
system.  Primary  among  these  functions 
are:  the  prevention  of  weed,  pest  and 
disease  problems  by  the  planting  of 
species  that  do  not  support  the  pest 
organisms  or  that  provide  food  or 
habitat  for  beneficial  insects;  the 
stimulation  of  populations  of  beneficial 
soil  organisms,  such  as  mycorrhizal 
fungi  and  predacious  nematodes;  and 
the  occurrence  of  alellopathic  effects 
that  suppress  weed  growth. 

Such  functions  similarly  may  be 
acconlplished  by  techniques  otiier  than 
crop  rotation.  Additionally,  crop 
rotation  practiced  in  the  production  of 
aimual  crops,  such  as  corn  or  soybeans, 
may  not  be  feasible  in  the  production  of 
perennial  crops,  such  as  tree  fruits  or 
hay.  Therefore,  we  are  providing  for 
alternative  practices  to  crop  rotations 
that  also  serve  the  purposes  of  ensuring 
soil  fertilify  and  effective  pest 
management. 

Examples  of  alternative  practices 
which  a  producer  might  use  include  the 
following:  one  method  would  be  to 
establish  or  preserve  non-agricultural 
areas  such  as  hedgerows,  wetiands, 
native  prairies  and  woodland,  adjacent 
to  or  adjoining  a  farm  or  field,  to  serve, 
for  example,  as  habitat  for  beneficial 
organisms.  A  second  related  method 
would  be  to  plant  species  that  serve  this 
same  function  adjacent  to  or  between 
rows  of  crops.  A  third  related  method 
would  be  the  use  on  pasture  areas  of 
rotational  or  intensive  grazing  methods 
in  which  animals  are  moved  frequentiy 
to  fresh  pasture  In  order  to  optimize 
nutritional  content  of  the  forage  and 
extend  the  pasture  season.  Other 
methods  commoidy  used  in  managing 
{>erennial  plantings,  which  cannot  be 
rotated  from  field  to  field,  include 
interplanting,  alley  cropping,  strip 
cropping  and  introduction  of  livestock 
into  pereiuiial  systems. 

As  proposed  in  section  205.2,  a  crop 
rotation  is  defined  as  the  practice  of 
alternating  the  aiuiual  crops  grown  on  a 
specific  field  in  a  plaiued  pattern  or 
sequence  in  successive  crop  years,  so 


that  crops  of  the  same  species  or  family 
are  not  grown  repeatedly  without 
interruption  on  the  same  field  during 
two  or  more  crop  years.  This  rotation 
might  include  the  use  of  sod,  legumes 
or  other  nitrogen-fixing  plants,  or  green 
manures  in  alternation  with  oiltivated 
crops.  These  crops  are  universally 
recognized  in  the  applicable  literature 
as  highly  desirable  methods  of 
improving  soil  organic  matter  content 
and  long-term  fertilify.  as  well  as 
conferring  other  benefits  associated  with 
crop  rotation. 

However,  a  producer  could  repeatedly 
plant  the  same  species  or  family  in  a 
given  field  over  more  than  two  crop 
years,  provided  that  practices  which 
ensure  soil  fertility  and  effective  p>est 
management,  and  which  do  not  result  in 
measurable  degradation  of  soil  or  water 
qualify,  as  proposed  in  section 
205.3(b)(1),  are  used.  For  example,  use 
of  living  mulches,  such  as  clover 
interplanted  between  rows  of  carrots. 
could  accomplish  the  same  result  as  a 
more  frequent  rotation  of  carrots  with 
other  crops.  Other  examples  of  practices 
that  might  be  used  in  place  of  the 
rotation  of  annual  crops  are  the 
application  of  large  amounts  of  leaf 
mulch  or  compost  to  beds  in  which  the 
same  crop  family  is  grown  several 
seasons  in  succession  by  a  small-scale 
vegetable  producer,  and  a  grain 
operation  in  which  early  annual  weeds 
may  serve  as  a  green  manure  crop  that 
replenishes  soil  fertilify  and  provides 
the  other  beneficial  effects  of  crop 
rotations  despite  the  continual 
commercial  production  of  a  single 
species  in  a  field. 

Soj7  Fertility  and  Crop  Nutrient 
Management — Section  205.7 

Section  2114(b}  of  the  OFPA  (7  U.S.C 
6513(b))  requires  that  an  organic  plan 
provide  for  the  management  of  soil 
organic  content  through  proper  tillage, 
crop  rotation  and  manuring,  thereby 
acknowledging  the  importance  of  soil 
fertilify  for  organic  crop  production.  A 
fundamental  tenet  of  oxygenic 
management  systems  is  that  the  primary 
objective  of  soil  management  is  to 
nourish  soil  organisms  which  will  in 
turn  ensure  soil  fertilify  and  properly 
balanced  crop  nutrition.  We  have 
incorporated  this  concept  in  drafting 
this  proposal. 

We  consider  the  term  proper 
manuring  as  used  in  section  2114(b)  of 
the  OFPA  (7  U.S.C.  6513(b))  to  mean 
any  use  or  application  of  plant  or 
animal  materials,  including  green 
manure  crops,  to  improve  soil  fertilify,  . 
especially  its  organic  content.  The  use 
of  compost  and  other  recycled  organic 
wastes,  whether  or  not  they  contain 


65872  Federal  Register  /  Vol.  62,  No.  241  /  Tuesday,  December  16.  1997  /  Proposed  Rules 


livestock  manure,  are  therefore 
considered  to  be  part  of  proper 
manuring.  Any  practice,  however,  that 
could  contribute  significantly  to  water 
contamination  by  nitrates  and  bacteria, 
including  human  pathogens,  or 
otherwise  result  in  measurable 
degradation  of  soil  or  water  quality, 
would  accordingly  not  be  considered 
proper  manuring. 

Section  2109(b)  of  the  OFPA  (7  U.S.C. 
6508(b))  specifically  addresses 
prohibitions  on  the  use  of  certain 
materials  as  fertilizers  and  soil 
amendments:  these  provisions  also  are 
addressed  in  this  section  of  the 
proposaL  The  practices  we  propoae  for 
fertility  and  nutrient  management  are 
also  relevant  to  and  essential  for  the 
prevention  of  pest,  weed  and  disease 
problems  that  might  otherwise  have  to 
be  controlled  through  the  use  of 
synthetic  substances. 

Section  205.7(a)  would  require  that 
any  tillage  or  cultivation  implements 
and  practices  be  selected  and  used  by  an 
organic  producer  in  a  manner  that  doe* 
not  result  in  measurable  degradation  of 
soil  quality.  Soil  physical  qualities 
include  soil  structure,  aggregation, 
aeration,  drainage  and  erodibilitv.  all  of 
which  are  indicators  of  soil  fertility. 
While  we  have  not  proposed  to  prohibit 
any  specific  tillage  or  cultivation 
implement  or  practice,  our  proposal 
would  require  producers  to  select  tools 
and  practices  that  do  not  harm  soil 
quality.  For  example,  excessive  use  of 
rototillers  has  been  shown  to  damage 
soil  structure  and  lead  to  accelerated 
loss  of  organic  content,  while  improper 
moldboard  plowing  may  induce  soil 
compaction.  We  would  expect  an 
organic  producer  to  manage  such  tools 
or  practices  so  that  no  measurable 
degradation  of  soil  quality  resulted. 

Proper  Manuring— Section  205. 7(b) 

In  section  205.7(b)  we  propose  the 
types  of  plant  and  animal  wastes  that 
may  be  used  in  an  organic  system. 
These  materials  would  represent  the 
methods,  in  conjunction  with  crop 
rotations  and  green  manure  crops,  that 
can  be  used  to  build  soil  organic  matter 
and  provide  essential  crop  nutrients  in 
accordance  with  section  2114(b)  of  the 
OFPA  (7  U.S.C.  6513(b)).  The  practices 
proposed  are  stated  in  an  order  of 
prererence  for  choosing  among  available 
alternatives  because  «ve  believe  that 
these  preferences  moat  accurately  reflect 
the  concept  of  proper  manuring.  As 
proposed  here,  the  prefisrred  choices  in 
this  order  of  preference  are  for  the 
practices  that  are  least  likely  to  result  in 
measurable  degradation  of  soil  or  «irater 
quality.  For  example,  the  application  of 
compoat,  as  provided  in  pangraph  (bMl) 


of  this  section,  is  least  likely  to 
contribute  to  contamination  of  water  by 
nitrates  and  bacteria,  including  human 
pathogens,  whereas  uncomposted 
materials  having  a  high  soluble  nutrient 
content,  as  provided  in  paragraph  (b)(3) 
of  this  section,  are  more  likely  to 
adversely  affect  water  quality.  Because 
section  2114(b)(2)(C)  of  the  OFPA  (7 
U.S.C.  6513(b)(2)(C))  requires  manuring 
practices  to  not  significantly  contribute 
to  wrater  contamination  by  nitrates  or 
bacteria,  this  section  also  would  require 
that  any  application  of  plant  or  animal 
waste  materials  does  not  do  so. 

The  first  choice  of  materials,  as  stated 
in  paragraph  (bKD  of  this  section, 
would  be  certain  composted  materials: 
these  include  materials  such  as 
livestock  manure,  food  processing 
wastes,  crop  residues,  spoiled  hay  and 
similar  materials.  The  use  of  composted 
plant  and  animal  matter  recycles 
nutrients  and  builds  soil  organic  content 
with  minimal  concern  for  measurable 
degradation  of  soil  or  water  quality,  and 
is  mlly  compatible  writh  our  propmed 
definition  of  a  system  of  organic  Cuming 
and  handling.  This  practice  does  not 
include  composts  made' with  certain 
materials  that  may  pose  greater  concerns 
for  soil  or  water  qiiality,  which  are 
addressed  in  paragraphs  (b)(4)  and  (b)(5) 
of  this  sectiGn. 

Paragraph  (bK2)  of  this  section 
includes  plant  or  animal  materials  that 
are  neither  susceptible  to  anaerobic 
decomposition  (which  presents 
potential  odor  and  pathogen  problems) 
nor  high  in  soluble  nutrients  (that  may 
pollute  water)  and  which  therefore  are 
suitable  for  application  to  soil  %idthout 
firat  being  composted.  These  materials 
are  the  second  best  choice  because 
applying  them  directly  to  soil  permits 
tl^em  to  decompose  and  contribute  to 
soil  organic  content  and  fertility, 
thereby  functioning  in  a  manner  similar 
to  composted  materials.  This  choice  also 
is  consistent  with  the  proposed 
definition  of  a  system  of  organic  farming 
and  handling  because  it  furthen  the  use 
of  methods  in  preference  to  substances. 
Pangraph  (b)(2)  of  this  section  would 
cover  materials  such  as  seaweed, 
sawdust,  peat,  earthworm  castings, 
leaves,  rice  hulls  and  similar  dry,  stable 
substances.  Well-aged  and  fully 
decomposed  animal  manure  that  has  not 
been  subjected  to  a  composting  process 
might  also  be  used  under  proposed 
paragraph  (b)(2)  of  this  section. 

We  propose  in  section  205.7(b)(3)  to 
allow  the  use  of  agricultural  waste 
materials  that  are  known  to  be 
susceptible  to  anaerobic  decomposition 
or  that  are  high  in  soluble  nutrients. 
These  materials  are  the  third  choice 
because  they  require  care  in  use  and 


application  in  order  to  avoid  causing 
measurable  degradation  of  soil  or  water 
quality.  However,  we  believe  that  their 
use  should  still  be  permitted  because 
they  are  a  potentially  valuable  source  of 
soil  organic  content  and  crop  nutrients. 
Examples  of  such  materials  include  food 
processing  wastes,  such  as  fruit  peelings 
or  culls,  slaughterhouse  by-products, 
fish  wastes,  whey,  and  highly 
nitrogenous  plant  concentrates  like 
alCslfs  or  soybean  meal.  This  category 
also  would  include  the  use  of  raw 
animal  manure. 

SecUon  2114(b)  of  the  OFPA  (7  U.S.C. 
6513(b))  permits  the  application  of  raw 
manure  to  any  green  manure  crop,  any 

ferennial  crop,  and  any  crop  not  for 
uman  consumption.  This  section  of  the 
OFPA  also  restricts  the  use  of  raw 
manure,  in  that  raw  manure  may  only 
be  applied  to  a  crop  intended  for  human 
consumption  if  the  crop  is  harvested 
after  a  reasonable  period  of  time 
determined  by  the  certifying  agent  to 
ensure  the  safety  of  the  crop,  but  in  no 
event  may  the  period  be  less  than  60 
days  after  the  application  of  raw 
manure.  Furthermore,  section  2114 
(b)(2)(C)  of  the  OFPA  (7  U.S.C.  6513 
(b)(2)(C))  prohibits  raw  manure  from 
being  applied  to  any  crop  in  a  way  that 
significantly  contributes  to  water 
contamination  by  nitrates  or  bacteria. 
Over  recent  months  and  yeare,  there 
has  been  an  increase  in  the  incidence  of 
food  borne  illness  caused  by  certain 
human  pathogens  fbtmd  in  animal 
manure.  In  consideration  of  this 
increased  incidence  of  illness,  this 
proposed  regulation  does  not  address  in 
detail  the  use  of  raw  animal  manure  in 
crops  intended  for  human  consumption 
because  of  the  need  to  develop  mora 
and  better  scientific  data  regarding  the 
safisty  of  the  crop  after  application  of 
raw  manure.  Although  we  acknowledge 
that  the  use  of  animal  manure,  whether 
applied  directly  to  the  field  or 
composted,  is  common  in  organic 
agriculttire,  there  is  inadequate  data  to 
inake  the  determinadons  necessary 
regarding  the  safety  of  the  crop  after 
application  of  raw  manure.  Similarly, 
data  are  needed  to  make  the 
determinations  necessary  to  ensure  that 
livestock  exposure  to  pathogens  doaa 
not  occur  in  cases  where  raw  manure  is 
used. 

We  are  soliciting  public  comment  and 
scientific  and  technical  data  in  regard  to 
the  minimum  time  which  must  pass 
before  a  crop  raised  for  hiunan 
consumption  on  land  to  which  raw 
manure  has  been  applied  may  be 
harvested.  Such  technical  information 
might  include  differentiating  the  type  of 
crops  to  which  differently  treated 
manure  can  be  applied  with  safety  and. 
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in  addition,  suitable  time  and 
temperature  standards  for  composting 
animal  manures.  The  Act  specifies  that 
when  raw  manure  has  been  applied  to 
land  used  to  raise  a  crop  intended  for 
human  consumption,  at  least  60  days 
must  pass  between  application  and 
harvesting  to  ensure  the  safety  of  the 
crop.  If  and  when  regulations  regarding 
the  safety  of  any  food  grown  on  land  to 
which  raw  manure  has  been  applied  are 
promulgated  by  FDA,  EPA  and/or 
USDA,  these  regulations  would  be 
applicable  to  the  use  of  raw  manure  in 
organic  agriculture. 

We  also  would  like  to  obtain  public 
comment  and  scientific  and  technical 
data  as  to  whether  there  are  any 
situations  where  composted  manure 
would  have  essentially  the  same 
characteristics  as  raw  manure,  thus 
necessitating  special  measures  to  ensure 
the  safety  of  the  food.  We  woidd  like  to 
receive  data  as  to  whether  under  any 
circiunstances,  and  if  so  which 
circumstances,  the  application  of 
composted  material  to  crops,  or  the 
method  of  preparation  of  composted 
material  which  is  intended  to  be  applied 
to  crops,  would  create  any  himian 
health  or  food  safety  concerns. 

On  October  2, 1997,  President  Clinton 
announced  a  plan  to  further  ensure  the 
safety  of  the  nation's  food  supply.  The 
plan,  entiUed  "Initiative  to  Ensure  the 
Safety  of  Imported  and  Domestic  Fruits 
and  Vegetables,"  is  geared  towards 
increasing  assurances  that  fruits  and 
vegetable^,  whether  produced 
domesUcally  or  imported,  are  safe.  As 
part  of  this  initiative,  the  President 
directed  the  Secretary  of  Health  and 
Hiunan  Services,  in  partnerahip  with 
the  Secretary  of  Agriculture,  and  in 
close  cooperation  with  the  agricultural 
community,  to  issue  guidance  on  good 
agricultural  practices  (GAP's)  and  good 
manufecturing  practices  (GMP's)  for 
fruits  and  vegetables. 

In  response  to  this  directive,  FDA  and 
USDA  are  developing  guidance  to 
minimize  microbial  food  safety  hazards 
for  fresh  fruits  and  vegetables.  The 
guidance  is  intended  to  assist  growers 
and  handlers  in  continuing  to  improve 
the  safety  of  domestic  and  imported 
produce.  The  agencies  have  identified 
several  potential  vehicles  or 
mechanisms  for  pathogenic 
contamination  of  fruits  and  vegetables, 
including  but  not  limited  to:  (1)  Waten 
(2)  the  application  of  manure  and 
municipal  wastewater,  (3)  worker  and 
field  sanitation  and  hygiene;  and  (4) 
transportation  and  handling.  The 
agencies  will  be  publishing  draft  general 
guidance  for  public  comment  shortly. 

Proposed  paragraph  (b)(4)  of  this 
section  addresses  the  use  of  plant  and 


animal  waste  materials  containing  a 
non-active  residue  of  a  substance.  We 
define  a  non-active  residue  in  section 
205.2  as:  any  synthetic  substance  that 
does  not  appear  on  the  National  List  of 
S3mthetic  substances  allowed  for  use, 
any  non-s3mthetic  substance  that  does 
appear  on  the  National  List  of  non- 
sjmthetic  substances  prohibited  for  use, 
or  any  non-^nthetic  (natural)  poison 
(such  as  arsenic  or  lead  salts)  that  has 
long-term  effects  and  persists  in  the 
environment,  and  which  occurs  in  a 
very  small  quantity  as  a  non-active 
sutntance  in  a  production  input  or 
watw.  This  provision  would  apply  to 
plant  or  animal  waste  materials 
resulting  from  industrial  food  or  fiber 
processing,  municipal  solid  waste 
streams,  and  similar  sources  in  which 
the  materials  have  been  treated  or  mixed 
with  other  substances.  These  kinds  of 
materials  include  non-oiganically 
produced  cotton  gin  trash,  cocoa  hulls, 
and  confinement  livestock  manure  from 
animals  that  are  known  to  have  been 
treated  with  synthetic  substances. 
Municipal  yatd  wastes,  including 
leaves,  grass  trimmings  and  prunings, 
also  might  fell  into  this  category. 

As  discussed  in  the  supplementary 
information  to  the  National  List,  plant 
or  animal  materials  that  only  have  been 
treated  or  mixed  with  synthetic 
substances,  but  not  chemically  altered 
by  such  treatment,  are  not  considered 
s)mthetic  under  the  definition  provided 
by  section  2103(21)  of  the  OFPA  (7 
U.S.C.  6502(21)),  and  are  therefore  not 
prohibited  under  the  Act.  Additionally, 
any  non-active  residues  of  substances 
found  on  such  materials  would  have 
minimal  or  no  impact  on  the  organic 
agroecosystem  and  therefore  the 
residues  are  not  consistent  with  the 
definition  of  an  active  substance  or 
ingredient  when  found  in  a  compost 
feedstock.  Furthermore,  the  residues 
themselves  are  not  used  to  produce  an 
organic  crop  since  they  occur  as 
imintended  additives  that  are  not 
intentionally  applied  and  do  not 
perform  nor  interfere  with  any  function 
in  the  agroecosystem. 

Such  materials  would  therefore  be 
permitted  for  use  as  compost  feedstock 
in  organic  crop  production,  but  we  are 
proposing  that  their  use  be  restricted  by 
the  requirements  that  they  be 
composted  prior  to  application  to  soil, 
and  that  levels  of  any  non-active 
residues  detected  in  the  raw  plant  or    • 
animal  waste  materials  not  increase  in 
soil.  Although  certain  synthetic 
substances  resist  decomposition  or  may 
persist  if  composting  is  incomplete, 
most  residues  present  in  these  materials 
will  decompose  sufiicientiy  when 
subjected  to  proper  composting 


processes  so  as  to  be  of  negligible 
concern.  A  producer  using  these 
composted  waste  materials  would  be 
expected  to  use  them  in  such  a  way  that 
any  persistent  residues  did  not  increase 
in  the  soil  or  accumulate  to  a  level  that 
caused  measurable  degradation  to  soil 
or  water  quality. 

In  jmragraph  (b)(5)  of  this  section,  we 
propose  to  permit  the  use  of  plant  and 
animal  waste  materials  that  have  been 
chemically  altered  (by  the  industrial 
process),  and  which  are  therefore 
considered  active  synthetic  substances 
under  section  2103(21)  of  the  OFPA  (7 
U.S.C  6502(21)),  and  can  only  be  used 
if  they  appear  on  the  National  List  of 
active  syntiietic  substances  allowed  for 
use  in  organic  ferming.  Unlike  non- 
synthetic  materials  that  may  contain 
sjmthetic  substances  as  non-active 
residues  as  permitted  under  paragraph 
(bH4)  of  this  section,  this  provision 
refers  to  materials  derived  from  a 
process  that  chemically  changes  the 
material.  Such  materials  might  include 
leather  meal,  newspaper  and  kiln  dust 
Although  this  type  of  matftrial  would 
not  have  to  be  composted  prior  to 
application,  a  farmer  using  such 
substances  in  a  system  of  organic 
ferming  would  be  expected  to  use  them 
in  such  a  way  so  that  measurable 
degradation  of  soil  or  water  quality  did 
not  occiu'. 

Providing  Mineral  Nutrients— Section 
205.7(c) 

In  section  205.7(c),  we  propose  that 
certain  mineral  substances  could  be 
used  as  a  means  of  fostering  soil  fertility 
by  providing  major  nutrients  or 
micronutrients.  While  use  of  proper 
rotations  and  recycled  plant  and  animal 
wastes  can  often  provide  all  the  mineral 
nutrients  required  by  oops, 
supplemental  sources  of  these  nutrients 
sometimes  are  needed.  We  have  divided 
paragraph  (c)  into  two  subsections, 
which  represent  two  broad  types  of 
mineral  substances  that  may  be  used. 
The  first  two  types  consist  of  non- 
synthetic  substances  of  low  solubility 
and  salinity,  including  mined 
substances  such  as  lime,  greensand  and 
rock  phosphate,  and  substances 
extracted  from  a  plant  or  animal 
substance,  such  as  liquid  seaweed 
extracts,  or  from  a  mined  mineral.  Such 
substances  historically  have  been 
accepted  in  organic  production,  and 
because  they  are  not  synthetic 
chemicals  their  use  is  consistent  with 
the  Act  and  with  a  system  of  organic 
ferming  and  handling.  It  should  be 
noted  that,  as  we  discuss  in  the 
supplemental  information  to  the 
National  List,  we  do  not  consider  the 
extraction  method  to  be  consequential 
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when  used  to  obtain  substances  from 
non-synthetic  sources  that  are  used  in 
crop  production.  The  extraction  method 
alone  would  not  cause  the  substance  to 
be  considered  synthetic  nor  would  we 
expect  the  resultant  substances  to  have 
detrimental  effects  on  biological  and 
chemical  interactions  in  the 
agroecosystem  or  cause  any  measurable 
degradation  of  soil  or  water  quality.  Fish 
emulsion  products  which  contain 
synthetic  stabilizers  also  would  not  be 
considered  to  be  synthetic  under  this 
proposal  because  the  stabilizers  are  not 
active  synthetic  ingredients,  as 
discussed  in  the  supplementary 
information  to  the  National  List 

The  use  of  ash  derived  from  the 
burning  of  a  plant  or  animal  material, 
such  as  wood  or  sunflower  hulls,  is  also 
included  in  this  category  of  non- 
synthetic  mineral  nutrient  sources. 
except  for  certain  instances.  The  use  of 
ash  would  be  prohibited  if  the  aah  is 
obtained  frow  a  pnctice  prohibited 
under  paragraphs  (dM2)  or  (3)  of  this 
section  or  U  the  ash  appears  on  the 
National  List  of  prohibited  non- 
synthetic  substances  or  if  the  material 
burned  to  create  the  ash  had  been 
treated  or  combined  with  a  prohibited 
substance.  It  should  be  noted  that  a 
product  of  the  combustion  of  an 
inorganic  or  mineral  substance,  such  as 
sulfur  or  calcium  carbonate,  would  be 
considered  a  synthetic  substance  under 
this  proposal. 

The  second  category  of  substances 
that  could  be  used  as  sources  of  crop 
nutrients  comprises  any  highly  soluble 
or  synthetic  substance,  which  we 
propose  may  be  added  to  soil  to  correct 
a  known  nutrient  deficiency  provided 
that  its  use  does  not  result  in 
meesurable  degradation  of  soil  or  water 
quality.  These  substances  have 
historically  been  permitted  by  most 
organic  certification  programs  we  have 
reviewed,  but  with  restrictions  placed 
on  their  use.  We  would  like  to  receive 
comment  as  to  whether  or  not  further 
restrictions  on  the  use  of  any  of  these 
substances  would  be  appropriate.  Such 
restrictions  might,  for  example,  include 
designating  this  type  of  substance  as 
representing  a  lower  order  of  preference 
than  substances  included  in  paragraph 
(cKl)  of  this  section,  or  might  incTude 
permitting  their  use  only  if  necessary. 

The  three  types  of  sumtances  that 
would  be  covered  by  this  second 
category  include  synthetic 
micronutrient  substances,  non-synthetic 
minerals  that  are  highly  soluble  and 
have  a  high  salt  index,  and  cation 
balancing  agents.  Synthetic 
micronutrient  minerals,  such  as  soluble 
boron  and  chelated  trace  minerals  (e.g. 
zinc,  manganese,  iron,  and  copper),  may 


often  be  the  most  effoctive  and  practical 
choice  for  correcting  soil  deficiencies  of 
these  we entisl  nutrients,  and  when 
properly  used  can  be  considered  a 
beneficial  practice  in  an  organic  soil 
management  system.  Their  proposed 
use  is  restricted  because,  in  addition  to 
being  synthetic  substances,  misuse  or 
overuse  of  these  substances  can  cause 
measurable  degradation  of  soil  or  water 
quality.  Synthetic  micronutrients, 
which  are  minerals  that  we  propose  to 
consider  as  active  ingredients  in  an 
organic  system,  are  proposed  in  section 
205.22(f)  for  inclusion  on  the  National 
List  as  allowed  synthetic  crop 
production  substances.  However,  the 
NOSB  has  recommended,  and  we  agree, 
that  it  is  not  acceptable  to  use  any  of 
these  substances  in  a  way  that  takes 
advantage  of  their  herbicidal  nature 
which  could  result  in  measurable 
depadation  of  soil  (quality. 

Otfaar  substances  m  this  category 
Inrlitde  highly  soluble  and  saline  non- 
synthetic  mined  minerals,  such  as 
sodium  (Qiilean)  nitrate  or  potassium 
nitrate  (niter),  which  may  be  applied  as 
a  source  of  nitrogen,  as  well  as 
potassium  chloride  (muriate  of  potash). 
Ungbeinite  (sulfste  of  potash  magnesia), 
ana  potassium  sulfate,  which  are 
sometimes  used  to  balance  the  soil 
cation  nutrient  content  Such  substances 
are  usually  available  as  non-synthetic 
mined  minerals,  but  are  proposed  to  be 
restricted  to  cases  of  known  nutrient 
deficiency  because  of  their  potential  to 
degrade  soil  quality  by  contributing  to 
soil  salinization  when  excessively 
applied.  While  the  Act  makes  no 
mention  of  these  specific  materials. 
secUon  2109(b)(2)  of  the  OFPA  (7  U.S.C 
6508(b)(2))  indicates  that  certain 
mineral  nutrients  and  nitrogen  should 
not  be  permitted  if  they  are  inconsistent 
with  the  applicable  organic  certification 
prooram.  Soil  amendment  substances, 
such  as  langbeinite  and  potassium 
sulbte,  used  to  balance  cation  nutrients 
are  more  widely  considered  to  be 
acceptable  adjuncts  to  an  organic 
fertility  management  system,  but  are 
included  in  this  category  due  to  their 
high  solubility  and  salinity,  which 
could  cause  measurable  degradation  of 
soil  quality  if  overused.  As  previously 
stated,  a  producer  could  use  these 
substances  only  to  correct  a  known 
nutrient  deficiency. 

As  proposed  and  discussed  in  section 
a05.22(c)  for  allowed  synthetic  crop 
substances,  certain  cation  balancing 
agents,  such  as  potassium  sulfate,  may 
be  available  on  the  market  either  as  non- 
synthetic  mined  minerals  or  as  synthetic 
by-products  of  an  industrial  process.  In 
cases  where  the  origin  of  such  a 
substance  cannot  be  determined  from 


readily  available  information,  such  as  a 
label  or  labeling  accompanying  the 
product,  the  mineral  is  presumed  to  be 
synthetic  and  must  appear  on  the 
National  List  as  an  allowed  synthetic 
crop  production  substance  before  it  may 
be  used.  This  presiimption  would 
prevent  the  inadvertent  application  of  a 
prohibited  substance  when  the  producer 
cannot  leedily  determine  the  origin  of  a 
cation  balancing  agent. 

Finally,  we  propose  in  paragraph  (d) 
of  this  section  to  prohibit:  the  use  of  any 
fertilizers  or  commercially  blended 
fertilizers  that  contain  an  active 
synthetic  ingredient  not  allowed  for  use 
in  crop  production  as  provided  for  in 
section  205.22,  or  that  contains  an 
active  prohibited  substance;  the  use  of 
ash  obtaiiaed  from  the  disposal  of 
manure  by  burning;  and  burning  as  a 
means  of  disposal  of  manure  or  of  crop 
residues  produced  on  the  farm.  The  first 
prohibition  is  proposed  in  accordance 
with  section  2100(b)(1)  of  the  OFPA  (7 
U.S.C  6508(b)(1))  which  requires  that 
such  a  prohibition  be  established.  The 
second  and  third  prohibitions  are 
proposed  in  agreement  with  the 
recommendations  received  from  the 
NOSB.  Burning  these  materials  is  not  an 
appropriate  method  to  use  to  recycle 
organic  wastes  and  would  not  be 
considered  as  a  proper  method  in  a 
manuring  program  because  burning 
removes  the  carbon  from  these  wastes 
and  thereby  destroys  the  value  of  the 
materials  for  restoring  soil  organic 
content.  Burning  as  a  disposal  method 
of  these  materials  would  therefore  not 
be  consistent  with  section  2114(bKl)  of 
the  OFPA  (7  US.C.  6513(b)(1)). 

Selection  and  Vee  ofSeeda,  Seedlings 
and  Planting  Stock—Section  205.8 

Section  2109(a)  of  the  OFPA  (7  U.S.C 
6508(a))  prohibits  an  organic  producer 
from  applying  materials  to  or  engaging 
in  practices  on  seeds  or  seedlings  that 
are  inconsistent  with  the  program 
established  under  the  Act.  Therefore,  we 
are  proposing  that  all  seeds  and  planting 
stock,  including  annual  seedlings  and 
transplants,  be  organically  produced. 
However,  we  recognize  that  at  the 
present  time  this  is  impractical  for  many 
farms  because  organically  produced 
seeds  and  planting  stock  are  not  widely 
commercially  available;  thus,  we  are 
proposing  to  permit  exceptions  to  this 
requirement.  It  is  our  expectation  that 
our  requiring  organic  producers  to  use 
organic  seed  and  planting  stock  except 
in  limited  circumstances  will  stimulate 
increased  organic  production  of  these 
essential  farm  inputs. 

This  proposal  would  permit  the  use  of 
non-organically  produced  seeds  and 
planting  stock  in  producing  an  organic 
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crop  only  when  an  equivalent 
oiganically  produced  variety  is  not 
commercially  available.  Planting  stock 
includes,  as  we  define  it,  any  plant 
material  used  for  plant  reproduction, 
except  seeds,  and  includes  such 
materials  as  seedlings,  cuttings,  tubers, 
roots,  slips,  rhizomes,  crowns,  and 
plantlets  derived  through  tissue  cultiu« 
techniques.  Our  proposal  also  would 
require  that  untreated  planting  stock  be 
selected  in  preference  to  treated 
planting  stock  whenever  there  is  a 
choice.  With  the  exception  of  annual 
seedlings,  most  organic  farm  operations 
are  not  equipped  to  produce  planting 
stock  on  the  farm.  In  addition,  certain 
planting  stock,  such  as  berry  plants  and 
tubers,  are  required  by  some  State 
regulations  to  be  treated  with  pesticides 
to  prevent  the  introduction  of  plant 
diseases  and  other  pests. 

Although  we  have  received  some 
input  in  fiavor  of  prohibiting  all  uses  of 
non-organically  produced  annual 
seedlings,  we  believe  that  the  inclusion 
of  such  annual  seedlings  under  this 
proposed  rule  is  justified.  The  flexibility 
of  allowing  the  use  of  non-organically 
produced  annual  seedlings  would 
permit  a  fanner  who  lost  a  crap  due  to 
unanticipated  or  emergency 
circumstances  shortly  after 
transplanting  to  replant  with  a  similar 
non-organically  produced  variety  that 
was  either  treated  or  untreated.  It 
should  be  noted  that  any  annual 
seedlings  that  are  produced  and  • 

replanted  on  the  same  certified  organic 
farm  ar6  considered  transplants  and 
could  not  be  treated  with  prohibited 
substances,  as  proposed  in  section 
205.8(c). 

We  are  proposing  that  treated  seeds 
could  only  be  used  if  untreated  seeds  of 
the  same  variety  are  commercially 
unavailable  or  it  is  infeasible  to  obtain 
untreated  seeds  due  to  unanticipated  or 
emergency  circumstances.  As  discussed 
in  the  supplementary  information  for 
the  National  List,  we  are  not  proposing 
any  seed  treatment  substance  to  be 
included  on  the  National  List  because 
we  are  not  proposing  to  allow  a 
producer  to  use  any  seed  treatment  on 
a  certified  organic  farm.  Treated  seeds 
under  our  proposal  are  not  an  active 
synthetic  ingredient  in  the  organic 
farming  system  and  therefore  are  not 
required  to  appear  on  the  National  List 
A  producer  could  not  use  the  treated 
seed  in  order  to  take  advantage  of  the 
functional  application  of  the  seed 
treatment  (this  would  be  using  the  sised 
treatment  as  an  active  ingredient)  or  to 
use  up  treated  seed  remaining  from  the 
previous  year  if  the  appropriate 
untreated  seed  had  since  become 
available. 


Because  a  fuU  range  of  untreated  non- 
otganically  produced  crop  seeds  is 
Mridely  available,  the  circumstances 
under  which  this  exception  would  be 
justified-are  limited.  These 
circumstances  might  include  situations 
in  which  untreated  seeds  are  not 
obtainable  due,  for  example,<tothe  feet 
that  untreated  seeds  must  sometimes  be 
ordered  well  in  advance  of  expected 
delivery  or  the  fact  that  it  may  not  be 
possible  to  order  very  small  amounts  of 
untreated  seed  of  a  new  seed  variety 
that  a  producer  wishes  to  use  on  a  trial 
basis.  Emergency  or  unanticipated 
circumstances  would  include  loss  of  a 
crop  to  flood  or  frost  and  untreated 
seeds  were  no  longer  available  for 
replanting.- 

In  section  205.8(b)  we  propose  the 
requirements  for  how  non-organically 
produced  planting  stock  used  as 
planting  stock  to  produce  a  pereimial 
crop  could  be  sold,  labeled  or 
represented  as  organic.  We  propose  this 
provision,  as  authorized  by  section 
2107(a)(ll)  of  the  OFPA  (7  U.S.C. 
6506(aKll)).  in  order  to  provide  the 
means  by  which  a  nursery  operation 
that  operates  in  accordance  with  the  Act 
and  our  proposed  regulations  in  part 
205  could  purchase  planting  stock  from 
a  non-organic  operation  and  later  resell 
this  stock  as  organically  produced.  This 
proposal  would  {}ennit  perennial 
planting  stock  to  be  represented  as 
organic  after  it  had  been  maintained 
under  organic  management  on  a 
certified  organic  farm  for  a  period  of  at 
least  one  crop  year.  For  example,  a 
certified  organic  nursery  operation 
could  purchase  non-organic  dwarf  apple 
rootstock  and  graft  it  with  locally 
adapted  varieties,  then  sell  the  resultant 
planting  stock  as  organically  produced 
after  raising  it  organically  for  at  least 
one  year.  We  have  proposed  the  one 
year  period  because  we  do  not  consider 
nursery  stock  that  is  held  on  a  certified 
o[>eration  for  less  than  a  year  before  it 
is  resold  to  have  been  organically 
produced.  This  provision  is  intended  to 
stimulate  a  wider  availability  of  key 
organic  production  inputs  and  thus 
make  the  ability  to  comply  with  the 
requirement  that  organic  sources  of 
planting  stock  be  used,  as  set  forth  in 
proposed  section  205.8(a).  more  feasible 
for  organic  producers. 

In  section  205.8(c),  we  propose  to 
prohibit  the  use  of  transplants  treated 
with  a  prohibited  substance,  as 
provided  for  in  section  2109(c)(3)  of  the 
OFPA  (7  U.S.C.  6508(c)(3)).  It  should  be 
noted  that  we  have  defined  a  transplant 
as  an  aimual  seedling  produced  on  an 
organic  farm  and  transplanted  to  a  field 
on  the  same  farm  operation  to  raise  an 
organically  produced  crop.  This 


definition  also  is  consistent  with  section 
2109(a)  of  the  OFPA  (7  U.S.C.  6508(a)) 
which  prohibits  ferm  producers  from 
applying  substances  to  seeds  or 
seedlings  that  are  contrary  to  or 
inconsistent  with  the  proposed  program. 
We  do  not  propose  to  prohibit  the  use 
of  seedlings  or  other  planting  stock  that 
may  have  been  treated  with  synthetic 
,  substances  before  reaching  the  organic 
farm  since  the  treatment  itself  is  not 
applied  on,  or  intended  to  be  used  on, 
the  organic  farm. 

While  the  OFPA  mandates  that  the 
Secretary  develop  organic  standards,  it 
is  silent  on  the  issue  of  genetically 
engineered  organisms  (GEOs)  and  their 
products.  However,  the  accompanying 
Senate  report  language  states  that 
"*   •   •as  time  goes  on,  various 
scientific  breakthroughs,  including 
biotechnology  techniques,  will  require 
scrutiny  for  their  application  to  organic 
production.  The  committee  is  concerned 
that  production  materials  keep  pace 
with  our  evolving  knowledge  of 
production  systems." 

In  the  time  since  the  OFPA  wss 
passed,  GEOs  and  their  products  have 
assumed  a  more  significant  role  in 
agricultural  production.  The  policy  of 
the  United  States  Government  is  that 
GEOs  and  their  products  should  be 
regulated  based  on  risk,  not  on  how  they 
are  produced.  The  NOSB  has 
reccnnmended  to  the  Secretary  as  a 
policy  matter  that  GEOs  should  not  be 
allowed  in  organic  farming  and 
handling. 

Public  comment  is  invited  with 
respect  to  the  use  of  CEOs  or  their 
products  in  a  system  of  organic  farming 
and  handling.  The  USDA  specifically 
invites  comments  on  whether  the  use  of 
GEOs  or  their  products  in  organic 
farming  and  handling  should  be 
permitted,  prohibited,  or  allowed  on  a 
case-by-case  besis.  Comments  should 
detail  the  basis  for  the  commenter's 
recommendations,  including  the 
agriculttiral,  technical,  or  scientific 
fectors  involved.  Comments  should  also 
identify  the  criteria  that  should  be 
applied  to  case-by-case  determinations. 

Prevention  and  Control  of  Crop  Pests. 
Weeds,  and  Diseases — Section  205.9 

Section  2109(c)  of  the  OFPA  (7  U.S.C 
6508(c))  sets  forth  practices,  such  as  the 
use  of  natural  poisons  that  persist  in  the 
enviroimient,  or  plastic  mulches,  that 
are  prohibited  or  restricted  in  the 
control  of  pests,  weeds  and  diseases  in 
organic  crops.  Section  2118(c)(l)(BMi)  of 
the  OFPA  (7  U.S.C.  6517{c)(l)(BKi))  Uste 
the  following  categories  of  active 
synthetic  substances  (used  for  pest, 
weed,  and  disease  control)  that  may  be 
considered  for  exemption  if  diey  are 
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included  on  the  National  List:  copper 
and  sulfur  compounds;  toxins  derived 
from  bacteria:  pheromonea,  soapa, 
horticultural  oils,  vitamins  and 
minerals,  and  production  aids  including 
netting,  tree  wraps  and  seals,  insect 
traps,  and  sticky  barriers. 

This  section  is  designed  to  implement 
these  two  provisions  of  the  Act  and  is 
consistent  with  the  NOSB 
recommendations  and  public  comments 
received  by  the  NOSB,  as  well  as  being 
consistent  with  the  proposed  definition 
of  a  system  of  organic  farming  and 
handling.  The  structure  of  this  section 
reflects  an  order  of  preference,  in  which 
the  first  choice  is  the  use  of 
maiuigement  methods  to  prevent  the 
occurrence  of  weeds,  pests,  and 
diseases,  and  the  second  choice  is  the 
use  of  methods  and  certain  substances 
to  control  occurrences  that  may 
develop.  This  section  is  consistent  with 
the  dennition  of  a  system  of  organic 
farming  and  handling  and  with  the 
NOSB  recommendations  because  it 
requires  that  methods  be  chosen  in 
preference  to  substances  and  that  toxic 
substances,  whether  allowed  synthetic 
substances  or  non-synthetic  substances, 
be  permitted  only  as  a  last  resort. 

In  section  205.9(a),  we  propose  to 
require  that  preventive  measures  be 
used  by  an  organic  producer  for  the 
prevention  of  pest,  weed  and  disease 

firoblems  in  crops,  including,  but  not 
imited  to:  crop  rotations  or  other 
practices  provided  for  by  section  205.6; 
replenishment  and  maintenance  of  soil 
fertility,  as  proposed  in  section  205.7; 
appropriate  sanitation  measures,  such  as 
composting  plant  debris  to  remove 
disease  vectors,  weed  seeds  and  pest 
habitat;  cultural  practices  such  as 
irrigation  or  timing  of  plantings  to 
flohance  crop  health  and  avoid  peak 
past  hatchings;  and  selection  of  species 
and  varieties  for  traits  such  as  disease 
resistance  and  suitability  to  local 
climate  conditions. 

When  prevention  is  Inadequate, 
sections  205.9(b)  through  (d)  of  our 
proposal  would  provide  for  a  range  of 
practices  that  could  be  used  to  control 
pest,  weed,  and  disease  problems.  These 
methods  are  consistent  with  the  section 
2105(1)  of  the  OFPA  (7  U.S.C.  6504(1)) 
requirement  that  organic  production  not 
include  the  use  of  synthetic  chemicals 
unless  otherwise  provided  for  in  the 
Act.  Although  a  preventive  management 
approach,  as  exemplified  in  proposed 
section  205.9(a).  would  be  preferable, 
we  recognize  that  once  pests  or  weeds 
are  present  they  must  be  controlled  in 
order  to  avoid  economic  or  otherwise 
significant  damage  to  crops.  Pest  control 
practices,  as  proposed  in  section 
205.9(b).  are:  augmentation  or 


introduction  of  predators  or  parasites, 
such  as  trichogramma  wasps  and 
ladybugs;  mechanical  or  physical 
controls,  such  as  pest  barriers  or  traps; 
and  use  of  non-synthetic  and  non-toxic 
controls,  such  aS  repellents  or  lures.  All 
of  these  methods  are  fiilly  consistent 
with  a  system  of  organic  farming,  as 
defined  in  section  205.2.  and  do  not 
entail  the  use  of  any  active  synthetic 
substance. 

Practices  proposed  in  section  205.9(c) 
that  could  be  used  for  weed  control 
when  preventive  measures  are  not 
effioctive  are:  mulching  with  fully 
biodegradable  materials,  which  include 
plant-derived  matter  such  as  straw, 
bark,  leavea  and  paper,  but  do  not 
include  plastics  that  disintegrate  but  do 
not  biodegrade;  livestock  grazing  to 
reduce  weed  competition;  any 
mechanical  or  physical  controls,  such  as 
weeding  and  cultivation  techniques: 
and,  in  accordance  with  section 
2109(cH2)  of  the  OFPA  (7  U.S.C 
6508(c)(2)),  plastic  or  other  synthetic 
mulches  provided  that  they  are  removed 
from  the  field  at  the  end  of  the  growing 
or  harvest  saMon.  It  should  be  noted 
that  the  use  of  cultivation  to  control 
weeds  under  this  proposal  alao  would 
have  to  be  consistent  with  the 
provisions  proposed  in  section  205.7(a) 
for  protecting  soil  quality. 

In  paragraph  (d)  of  this  section,  we 
propose  that  practices  that  are  intended 
to  prevent  the  spread  of  diseases,  such 
ss  steam  sterilization  to  eliminate 
disease  organisms  from  greenhouse 
growing  media,  could  be  used  if  disease 
preventive  measures  are  not  effective. 
Plant  diseases,  once  they  occur,  are 
difficult  to  control  with  existing  organic 
technologies,  although  some  success  has 
been  demonstrated  with  the  use  of 
compost  preparations  that  actively 
suppress  plant  pathogens,  a  practice 
that  would  be  included  in  this 
provision. 

In  paragraph  (e)  of  this  section,  we  are 
proposing  to  permit  the  use  of  certain 
methods  and  substances  to  control 
pests,  weeds,  and  diseases  in  an  organic 
farming  system  if  the  practices  proposed 
in  paragraphs  (a)  through  (d)  are  not 
effective,  provided  that  their  use  does 
not  result  in  measurable  degradation  of 
soil  or  water  quality.  Although  the  use 
of  the  proposed  substances  is  often 
necessary,  the  use  of  these  substances 
may  pose  concerns  for  soil  or  water 
quality  when  overused.  Therefore,  a 
producer  who  used  any  substance 
proposed  for  use  in  paragraph  (e)  of  this 
section  would  have  to  describe  in  the 
organic  plan  how  use  of  the  substance 
was  not  resiilting  in  measurable 
degradation  of  soil  or  water  quality. 


Botanical  pesticides  are  specifically 
addressed  in  section  2119(k)(4)  of  the 
OFPA  (7  U.S.C.  651B(k)(4))  as  requiring 
a  special  review  to  determine  whether 
any  of  them  should  be  placed  on  the 
National  List  of  prohibited  natural 
substances.  This  review  was  undertaken 
by  the  NOSB  at  its  meeting  in  Rohnert 
Park.  California,  in  October.  1994. 
Considerable  public  input  also  has  been 
received  concerning  the  use  of  botanical 
pesticides  in  organic  production.  Some 
public  input  expressed  concern  as  to 
whether  organic  farmers  should  be 
permitted -to  use  any  pesticide  sprajrs, 
even  if  they  are  non-synthetic.  Many 
organic  practitioners  who  acknowledged 
the  need  to  use  botanical  pesticides 
stated  that  they  used  them  only  after 
more  ecologically  compatible 
alternatives  proved  to  be  unsuccessful. 
Our  review  of  existing  organic  programs 
and  public  input  also  indicated  that 
non-synthetic  substances  used  as 
biological  controls  may  pose  concerns 
for  soil  and  water  quality  if  used 
indiscriminately.  Concerns  also  have 
been  expressed  that  the  use  of  these 
substances  may  impact  biological  and 
chemical  interactions  in  the 
agroecosystem.  including  the  possibility 
of  inducing  accelerated  resistance  in 
pest  populations. 

While  many  producers  may  not  need 
to  use  botanical  pesticides,  prohibiting 
these  materials  entirely  would  severely 
restrict  the  availability  of  a  wide  range 
ft(  organically  produced  crops.  After 
concluding  its  technical  review  process, 
the  NOSB  recommended  that  neem. 
pyrethnuns.  rotenone,  ryania.  and 
sabadilla  be  allowed  for  use  in  organic 
agriculture.  We  agree  with  the  NOSB 
recommendations  on  the  basis  of  the 
aforementioned  public  input,  and 
therefore  provide  in  section  205.9(e)  for 
the  use  of  botanical  pesticides  under 
certain  circumstances,  provided  that  the 
botanical  substance  is  not  included  as  a 
prohibited  non-synthetic  (natural) 
substance  on  the  Natioiud  List 

Our  proposal  also  would  allow  the 
use  of  any  synthetic  weed,  pest,  or 
disease  control  substance  that  is 
included  on  the  National  List  as  a'crop 
production  substance,  such  as  dormant 
oils,  vitamin-D  based  rodenticides, 
pheromones,  and  copper  or  sulfur 
fungicides.  In  addition,  non-S3mthetic, 
biologically  based  materials,  such  as 
bacterial  toxins,  that  are  used  to  kill 
pests,  weeds  or  plant  diseases  also 
would  be  included  under  this  paragraph 
of  our  proposal. 

This  paragraph  of  section  205.9  also 
woul^  permit  the  use  of  allowed 
synthetic  substances  for  the  purpose  of 
cotton  defoliation.  We  have  determined 
that  this  provision  should  be  proposed 
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after  reviewing  testimony  from  organic 
cotton  producers  and  scientific  evidence 
that  the  substances  in  question,  which 
are  mineral  compounds  having  a  high 
salt  index  and  solubility  (and  usually 
synthetically  derived)  are  ordiharily  not 
uJsed  in  amounts  that  could  cause 
concern  for  adverse  impacts  on  soil 
fertility. 

Prohibited  Pest,  Weed  and  Disease 
Control  Practices — Section  205.9(f) 

In  section  205.9(f),  we  propose  to 
prohibit  the  use  of  a  synthetic  carbon- 
based  compound  that  kills  insects, 
weeds,  diseases  or  other  pests  through 
a  cytotoxic  mode  of  action.  We  have 
defined  the  phrase  cytotoxic  mode  of 
action  to  mean  having  a  toxic  effect  by 
means  of  interference  with  normal  cell 
functions.  We  believe  this  proposal  is 
appropriate  because  section  2118 
(cKl)(B)(i)  of  Uie  OFPA  (7  U.S.C. 
6517(c)(l)(B)(i))  does  not  delineate  this 
category  of  substances  as  a  category  of 
active  synthetic  substances  that  could 
be  considered  for  inclusion  on  the 
National  List  of  permitted  synthetic 
substances.  In  addition,  these 
substances  are  prohibited  under  all 
existing  State,  private  and  international 
oiganic  programs  that  we  reviewed,  and 
ptiblic  input  received  from  organic 
producers  and  other  members  of  the 
public  has  raised  frequent  concerns  that 
such  substances  potentially  might  be 
allowed  for  use  in  organic  production. 
We  therefore  have  determined  that  the 
use  of  any  substance  in  this  category 
would  be  inconsistent  with  a  system  of 
organic  farming,  as  defined  under 
proposed  section  205.2,  and  with  the 
organic  certification  program 
established  under  the  Act. 

Wild  Crop  Harvesting— Section  205. 1 1 

Wild  crops  are  generally  not  produced 
and  managed  on  a  farming  operation, 
but  rather  are  harvested  from  public  or 
private  lands:  therefore,  most  of  the 
farming  and  management  practices  and 
materials  described  in  this  proposal, 
such  as  soil  management  practices  or 
weed,  pest  and  disease  control,  would 
not  be  applicable.  However,  because 
wild  crops  are  addressed  in  section 
2114(f)  of  the  OFPA  (7  U.S.C.  6513(f)) 
and  because  they  are  used  extensively 
as  ingredients  in  many  organic 
products,  we  are  proposing  in  this 
section  provisions  for  the  harvesting  of 
organic  wild  crops.  We  note  here  that  if 
management  practices  such  as 
cultivation  or  fertilization  are 
undertaken  prior  to  the  harvest  of  a  wild 
crop,  the  wild  crop  would  be  considered 
as  a  managed  agricultural  product  and 
would  be  subject  instead  to  the  relevant 
requirements  proposed  for  organic  crop 


production.  This  idea  is  reflected  in  our 
proposed  definition  of  a  wild  crop  as 
being  harvested  from  an  area  of  land 
that  is  not  maintained  under  cultivation 
or  other  agricultural  management  It 
should  be  noted  that  this  section  would 
apply  only  to  crops  harvested  from  the 
wild,  and  that  game  animals  harvested 
from  the  wild  are  not  addressed  in  this 
proposaL 

As  required  imder  section  2105(2)  of 
the  OFPA  (7  U.S.C.  6504(2))  and  section 
2114(f)(2)  of  tiie  OFPA  (7  U.S.C. 
65iai(fX2)),  we  propose  in  section 
205.11(a)  that  the  land  from  which  wild 
crops  are  harvested  for  sale  as  organic 
must  have  had  no  prohibited  sulwtances 
applied  to  it  for  the  three  years 
immediately  preceding  thje  harvest  of 
the  wild  crop  and  any  time  thereaftw. 
Our  proposal  requires  that  wild  crop 
harvesting  be  done  in  a  manner  that 
woiUd  not  be  destructive  to  the 
environment  and  which  would  sustain 
the  growth  and  production  of  the  wild 
crop,  as  required  under  section 
2114(0(3)  of  the  OFPA  (7  U.S.C. 
6513(f)(3)).  , 

Organic  Livestock  Production 
Requirements 

Section  2110  of  the  OFPA  (7  U.S.C. 
6509)  sets  forth  certain  requirements 
and  prohibitions  for  organic  animal 
production.  It  requires  the  Secretary  to 
hold  public  hearings  to  guide  the 
implementation  of  standards  for 
livestock  products.  It  also  states  that  the 
NOSB  shall  recommend  additional 
standards  for  livestock  health  care  to 
ensure  that  such  livestock  is  organically 
produced.  Accordingly,  the  Secretary 
held  public  hearings  in  Washington,  DC, 
on  January  27-28, 1994;  Rosemont,  IL, 
on  February  10, 1994;  Denvw,  CO.  on 
February  24. 1994;  and  Sacramento.  CA, 
on  March  22, 1994  on  this  matter. 
Additionally,  the  NOSB  provided 
recommendations  to  the  Secretary  on 
August  1, 1994  and  subsequentiy,  as 
required  in  the  Act.  We  have  developed 
the  provisions  proposed  in  sections 
205.12  through  205.15  in  accordance 
with  section  2110  of  the  OFPA  (7  U.S.C. 
6509),  the  input  received  at  the  public 
hearings,  and  the  NOSB 
recommendations. 

Origin  of  Livestock— Section  205.12 

Livestock  as  defined  in  section 
2103(11)  of  the  OFPA  (7  U.S.C. 
6502(11))  are  cattie,  sheep,  goats,  swine, 
poultry,  equine  animals  used  for  food  or 
in  the  production  of  food,  fish  used  for 
food,  wild  or  domesticated  game,  or 
other  nonplant  life.  Organically  raised 
livestock  should  be  the  ofEspring  of 
organically  raised  parents  and  live 
under  organic  management  beginning 


with  their  first  day  of  life.  We  propose 
in  paragraph  (a)  of  this  section  that 
livestock  raised  on  a  certified  organic 
farm  for  the  production  of  meat,  milk, 
eggs,  or  other  products  to  be  sold, 
labeled,  or  represented  as  organically 
produced  be  undw  organic  management 
from  birth  or  hatching,  or  be  the 
oSispring  of  parents  that  have  been 
under  organic  management,  except  in 
certain  cases.  These  exceptions  toe 
based  on  the  provisions  of  section  2110 
of  the  OFPA  (7  U.S.C.  6509)  that 
provides  that  breeder  stock,  poultry 
from  which  meat  or  eggs  are  derived, 
and  dairy  animals  from  which  milk  and 
milk  products  are  derived,  can  be 
purchased  from  non-oiganic  sourcaa  . 
and  subsequentiy  raised  as  organic 
livestock. 

Paragraphs  (a)(1)  through  (3)  of  this 
section  are  proposed  in  accordance  with 
section  2110  of  the  OFPA  (7  U.S.C. 
6509).  Paragraph  (aKD  of  this  section 
would  permit  the  purchase  of  livestock 
from  any  source  for  use  as  breeder  stock 
of  organic  livestock,  except  that  a 
gestating  mammal  would  have  to  be 
brought  onto  a  certified  facility  prior  to 
the  last  third  of  pregnancy.  Paragraph 
(a)(2)  of  this  section  would  permit  dairy 
animals  from  which  piilk  or  milk 
products  will  be  sold,  represented,  or 
labeled  as  organically  produced  to  be 
brought  onto  a  certified  facility 
beginning  no  later  than  12-months  prior 
to  the  production  of  milk  or  milk 
products  that  are  to  be  sold, 
represented,  or  labeled  as  organic. 
Para^ph  (a)(3)  of  this  section  would 
permit  the  purchase  of  poultry  from  any 
source  for  use  as  organic  slaughter  stock 
(qieat)  or  for  oi^anic  egg  production 
provided  that  the  poultry  are  brought 
onto  a  certified  facility  no  later  than  the 
second  day  of  life. 

We  have  proposed  other  provisions 
that  cover  what  the  practices  are  for 
bringing  other  types  of  livestock,  such 
as  beeSi  fish,  and  mammalian  livestock 
designated  as  organic  slaughter  stock, 
into  an  organic  operation  to  produce 
such  products  as  fiber,  honey,  meat  and 
caviar.  These  provisions  are  based  on 
public  input  received  at  the  USDA 
livestock  hearings,  NOSB  meetings  and 
public  response  to  NOSB  draft 
recommendations. 

In  section  205.12(a)(4)  we  propose 
that  livestock  may  be  designated  for  the 
production  of  non-edible  organic 
products,  such  as  hides,  feathers,  fur 
and  fiber,  if  the  animal  is  raised  in 
compliance  with  one  of  the  other 
provisions  proposed  in  paragraph  (a)  of 
this  section,  as  appropriate  to  the 
species.  Additionally,  we  propose  that 
livestock  not  raised  under  organic 
management  from  birth  or  hatching. 
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•uch  aa  male  breeder  stock  purchased 
from  oon-organic  sources  and 
subsequently  raised  as  organic  livestock 
for  the  production  df  certain  non-edible 
products,  shall  have  been  maintained 
under  organic  management  no  less  than 
go  days  prior  to  harvest  of  the  organic 
product.  For  example,  wool  from  a  buck 
sheep  designated  as  organic  breeder 
stock  in  accordance  with  paragmph 
(a)(1)  of  this  section  could  be  sold  or 
represented  as  organically  produced 
only  after  the  buck  had  been  maintained 
under  organic  management  for  at  least 
90  days  prior  to  the  time  of  shearing. 
This  time  period  is  proposed  in  order  to 
ensure  that  non-edible  products,  such  as 
wool  or  hides,  from  breeder  animals 
brought  under  organic  management 
could  not  be  represented  as  organically 
produced  until  the  producer  had 
included  the  livestock  in  the  overall 
farm  management  system. 

In  section  205.12(aK5)  we  are 
proposing  how  livestock  types  such  as 
fiah.  crustaceans,  mammalian  livestock 
designated  as  organic  slaughter  stock, 
and  other  species  not  addressed  in  the 
previous  four  provisions,  could  be 
introduced  onto  an  organic  operation  for 
the  production  of  edible  organic 
psoducts.  • 

We  specifically  propose  in  paragraph 
(aH5)(i)  that  bees  may  be  brought  onto 
a  certified  facility  at  any  stage  of  life. 
We  propose  this  because  we  determined 
that  the  production  of  honey  depends 
on  the  nature  of  the  forage  available  to 
the  bees  at  the  time  of  honey  flow. 
Additionally,  because  of  the  ephemeral 
life  cycle  of  individual  bees,  previous 
locations  of  the  hive  would  be 
inconsequential  to  the  honey  harvested 
at  the  certified  organic  facility. 

We  propose  in  paragraph  (aHSHii)  of 
this  section  that,  if  necessary, 
mammalian  livestock  from  any  source 
could  be  used  as  organic  slaughter  stock 
for  the  production  of  meat  if  it  is 
brought  onto  a  certified  facility  no  later 
than  the  15th  day  of  life.  This  proposed 
provision  would  allow  producers  a 
reasonable  length  of  time  to  integrate 
animals  from  non-organic  sources  into 
their  organic  operation,  while  still 
ensuring  that  the  animal  is  brought  onto 
the  certified  facility  early  enough  in  life 
to  develop  primarily  and  substantially 
under  organic  care.  Allowing  a  mammal 
up  to  15  days  to  be  introduced  onto  the 
certified  facility  would  provide 
adequate  time  for  the  young  stock  to 
receive  its  mother's  first  milk,  gain 
strength  and  be  transported  over  any 
distance  to  the  organic  farm. 

As  noted,  s  producer  could  use  non- 
organic sources  of  mammalian  livestock 
to  be  designated  as  organic  slaughter 
stock  only  if  the  use  of  non-organic 


livestock  is  necessary.  The 
determination  of  necessity  would  be 
based  on  site-specific  conditions  that 
would  be  described  by  a  producer  in  an 
organic  plan,  or  updates  to  an  organic 
plan,  and  reviewed  by  the  certifying 
agent.  Examples  of  site  specific 
conditions  that  may  serve  as  s  basis  for 
supporting  the  determination  to 
purchase  livestock  from  non-organic 
sources  are:  commercial  unavailabilihr 
of  livestock  from  organic  sources,  and 
unanticipated  or  emergency 
circumstances  that  prevent  the  purchase 
of  commercially  available  organic 
livestock. 

We  are  requesting  public  comment  as 
to  the  conditions  under  which  non- 
organic Tn'"""i«>t"'»  livestock  may  be 
used  as  organic  slaushter  stock.  For 
example,  we  would  Tike  public 
comment  as  to  whether  specific 
conditions,  such  as  commereial 
unavailability  of  organic  livestock  or  an 
emergency  situation,  should  be  a 

ftrerequisite  for  allowing  mammalian 
ivestock  of  non-organic  origin  to  be 
designated  as  organic  slaughter  stock 
and,  if  so.  what  these  conditions  should 
be.  We  also  request  comment  as  to 
whether  we  should  provide  for  the  use 
of  mammalian  livestock  of  non-organic 
origin  in  the  production  of  organic  meat. 

We  propose  in  paragraph  (aK5)(iii) 
that  all  livestock  types  other  than  those 
described  in  paragraphs  (aHl)  through 
(5)(ii)  may  be  brought  onto  a  certified 
facility  no  later  tlum  the  earliest 
commercially  available  stage  of  life. 
Other  livestock  types  represent  a  wide 
range  of  life  spans  and  levels  of 
commercial  availability,  and  there  is  no 
bssis  for  proposing  specific  time  limits 
for  their  introduction  into  an  organic 
facility.  Sufficient  time  is  required  to 
raise  the  young  of  any  such  species  from 
its  earliest  commercially  available  stage 
to  reach  marketable  size;  this  time 
period  will  ensure  that  the  stock  is 
raised  primarily  under  organic 
management. 

Pmhibited  Practices  for  Origin  of 
Livestock— Section  205.12(b) 

In  section  20S.12(bMl).  we  propose 
that  producers  be  prohibited  from 
moving  animals  in  and  out  of  organic 
care  for  the  purpose  of  circumventing 
the  proposed  requirements.  This 
provision  sddresses  our  concerns  that 
the  leeway  provided  by  proposed 
paragraph  (aXD  of  this  section  for  the 
purchase  of  non-organic  breeder  stock 
might  be  misused  by  a  producer  who 
might,  for  example,  repeatedly  bring  a 
pregnant  mammal  onto  a  certified  farm 
just  prior  to  the  last  third  of  pregnancy, 
remove  the  mammal  frtim  organic  care 
after  the  offapring  is  born,  and  then 


reintroduce  her  to  organic  management 
again  just  before  the  last  third  of  the 
next  pregnancy.  Paragraph  (bK2)  of  this 
section  is  consistent  with  section 
2110{cX3)  of  the  OFPA  (7  U.S.C  6509 
(c)(3)).  which  prohibits  the  use  of 
hormones  to  stimulate  the  growth  or 

[iroduction  of  organically  produced 
ivestock.  In  paragraph  (b)(2)  of  this 
section  we  propose  that  the  use  of 
hormones  for  any  breeding  purposes  be 
prohibited. 

LivestocJc  Feed— Section  205.13 

Organically  produced  feed  is  one  of 
the  foundations  of  organic  livestock 
management  Section  2110(c)(1)  of  the 
OFPA  (7  U.S.C.  6509(c)(1))  requires 
producers  of  organic  livestock  to 
provide  organic^ly  produced  faed  that 
meets  the  requirements  of  the  Act  to 
their  livestock.  Therefore,  we  propose  in 
paragraph  (a)  of  this  section  that  the 
total  feed  ration  for  organically  raised 
livestock  be  organically  prtxluced.  This 
requirement  would  include  all  pasture 
or  rangeland  on  which  the  livestock  are 
grazed.  Forage  from  rangeland  would  be 
considered  a  wild  crop  and,  thus,  would 
be  considered  to  be  organically 
produced  if  it  complied  with  the 
proposed  wild  crop  harvesting 
requirements  proposed  in  section 
205.11.  Purchased  feed  supplements, 
such  as  soybean  protein  concentrates, 
would  have  to  be  produced  in 
compliance  with  the  Act  and  the 
regulations  in  subpart  B  to  be 
considered  organically  produced. 

During  the  livestock  hearings 
conducted  by  USD  A,  producera 
expressed  concerns  that  unless  an 
allowance  was  provided  for  non-organic 
animal  feed,  the  organic  status  of 
livestock  could  be  jeopardized  by 
unavoidable  circumstances  that  would 
cause  or  prevent  livestock  from 
consuming  non-organic  feed.  Some  of 
the  circumstances  cited  by  the 
producers  were  poor  growing 
conditions,  severe  westher,  commercial 
unavailability  and  fence  jumping.  We 
believe  that  these  concerns  are  valid 
and,  therefore,  propose  in  paragraph 
(a)(l)(i)  tim)ugh  (iv)  of  this  section  to 
permit,  if  necessary,  that  livestock 
under  organic  management  be  allowed 
to  receive  other  than  a  total  feed  ration 
that  is  organically  produced.  We  believe 
that  our  additional  proposed  provisions 
are  consistent  with  a  system  of  organic 
farming  and  handling  and  that  they  wdll 
not  result  in  a  compromise  of  the 
integrity  of  organic  products. 

yfa  propose  in  paragraph  (a)(l)(i)  of 
this  section  that  an  animal  be  allowed 
to  receive  up  to  twenty  percent  non- 
organic fised  as  part  of  its  total  feed 
ration  in  a  given  year.  Paragraph 
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(a)(l)(ii)  of  this  section  proposes  that  in 
emergency  situations  which  affect  the 
commercial  availability  of  organic  feed, 
such  as  weather  related  disastera.  the 
Administrator  could  authorize  the  use 
of  non-organic  feed  greater  than  the 
twenty  percent  non-oiganic  feed 
allowed  in  paragraph  (a)(l)(i)  of  this 
section. 

As  noted,  a  producer  could  use  non- 
organic sources  of  feed  if  the  use  of  non- 
organic feed  is  necessary.  As  previously 
described  in  regard  to  the  use  of  non- 
organic soiuces  of  mammiiliiii^  livestock 
to  be  designated  as  organic  slaughter 
stock,  determination  of  necessity  would 
be  based  on  site-specific  conditions  that 
would  be  described  by  a  producer  in  an 
organic  plan,  or  updates  to  an  organic 
plan,  and  reviewed  by  the  certifying 
agent. 

We  are  requesting  public  comment  as 
to  conditions  under  which  non-organic 
feed  may  be  used.  For  example,  we 
would  like  public  comment  as  to 
whether  specific  conditions,  such  as 
commercial  unavailability  of  organic 
feed,  regional  environmental  facton,  or 
an  unanticipated  situation,  should  be  a 
prerequisite  for  allowing  non-oiganic 
feed  and,  if  so,  what  these  conditions 
should  be.  We  also  request  conunent  as 
to  whether  we  should  provide  for  the 
use  of  feed  of  non-organic  origin  in  the 
production  of  organic  livestock  on 
certified  organic  farms. 

In  paragraph  (a)(l)(iii)  of  this  section, 
we  propose  an  exemption  tiiat  would 
allow  an  entire,  distinct  dairy  herd,  that 
is  converted  to  organic  management  for 
the  first  time,  to  be  fed  non-organic  feed 
up  to  90  days  prior  to  the  production  of 
milk  or  milk  products  labeled,  sold,  or 
represented  as  organic.  In  testimony 
received  at  the  USDA  public  hearings, 
milk  producers  expressed  concern  that 
purchasing  organic  feed  for  twelve 
months  prior  to  selling  the  milk  as 
organic  could  hinder  or  prevent  a 
producer  bxtm  deciding  to  make  the 
transition  from  non-oiganic  to  organic 
production.  They  further  explained  that 
the  twelve-month  period  for  feeding 
organic  feed  grown  on  the  farm  could 
not  be  initiated  until  after  the  farm  was 
certified  as  organic,  which  might  be 
three  years  after  the  producer  first 
decided  to  make  the  transition  to 
organic  production  so  as  to  comply  with 
section  2105(2)  of  the  OFPA  (7  U.S.C. 
6504(2))  regarding  prohibited 
substances  applied  to  the  land. 

Our  proposal  would  permit  use  of  this 
exception  only  one  time  for  any  given 
discrete  dairy  herd.  This  exception 
applies  only  to  feed;  producers  still 
would  have  to  comply  with  all  other 
organic  livestock  management 
requirements  for  the  12-month  period 


prior  to  selling  the  milk  or  milk 
products  from  these  animals  as  orgaidc. 
as  required  in  section  2110(e)(2)  of  the 
OFPA  (7  U.S.C.  6509(e)(2)). 

We  propose  in  section  205.13(a)(l)(iv) 
that  bees  from  which  organic  honey  and 
other  products  are  harvested  be 
provided  with  access  to  enough 
organically  managed  forage  to  provide 
them  with  a  predominant  portion  of 
their  needs.  The  NOSB  received  many 
comments  about  organic  honey 
production  and  considered  several 
suggestions  without  making  a 
recommendation  to  the  Secretary.  One 
suggestion  considered  by  the  NOSB  was 
that  the  producers  monitor  their  honey 
bees  to  ensure  that  only  organic  forage 
was  accessed  by  the  bees;  honey 
producers  maintain  that  it  is  infeasible 
to  monitor  and  control  all  bee  forage 
areas.  Another  suggestion  considered 
was  to  require  the  hive  to  be  surrounded 
by  organic  forage  areas  for  the  total 
radius  of  the  distance  for  which  bees  are 
known  to  fly.  liowever.  this  radius  may 
vary  and  is  impractical  in  most  r^ons 
because  the  estimated  two  mile  radius 
that  bees  are  known  to  cover  would 
entail  more  than  12.5  square  miles  of 
continuous  organic  forage  area 
surrounding  each  hive. 

In  creating  the  proposed  provision  for 
bee  forage  areas,  we  considered  the 
applicability  of  the  profKised  provision 
in  paragraph  (a)(l)(i)  of  this  section  &>r 
twenty  percent  non-organic  feed. 
However,  we  decided  that  it  would  not 
be  possible  for  a  producer  or  certifier  to 
ascertain  the  exact  forage  percentages 
for  bees.  We  expect  that  producers  of 
organic  honey  would  meet  our  proposed 
requirement  that  bee  forage  areas  be 
predominantly  organic  by  actively 
managing  on-farm  plantings,  including 
crops,  buffer  zones,  biological  islands, 
roadsides  or  other  available  areas  during 
honey  flows.  A  producer  also  could 
satisfy  this  provision  by  moving  hives  to 
other  organically  managed  areas  to  take 
advantage  of  organic  ofl^-farm  acreage. 

The  NOSB  received  public  comments 
regarding  the  addition  of  vitamin  and 
mineral  supplements  to  an  organic  feed 
ration  to  prevent  deficiency  diseases.  In 
their  deliberations,  the  NOSB 
recognized  that  producere  cannot  easily 
determine  whether  an  animal's 
nutritional  requirements  are  being 
satisfied  solely  by  the  organically  grotvn 
feed  provided  to  them,  especially  in  the 
case  of  grazing  animals. 

The  NOSB  subsequently 
recommended  that  organic  feed  be 
allowed  to  be  supplemented  with 
vitamins  and  minerals,  as  needed,  to 
ensure  an  animal's  health.  Deficiency 
diseases,  such  as  milk  fever,  may  not  be 
recognized  until  an  anjtnq]  becomes 


debilitated:  mcneover,  allowing  any 
animal  to  become  weakened  because  of 
vitamin  and  mineral  deficiencies  may 
lead  to  more  serious  health  problems. 
Accordingly,  we  propose  in  paragraph 
(a)(2)  of  this  section  that  the  use  of  non- 
agricultural  products  as  vitamin  and 
mineral  supplements  to  satisfy  the 
health  requirements  of  livestock  be 
permitted,  provided  that  any  synthetic 
supplement  used  in  organic  livestock 
production  is  included  as  an  allowed 
synthetic  on  the  National  list  in  section 
205.24.  In  accordance  with  section 
2118(c)(1)  of  the  OFPA  (7  U.S:C. 
6517(c)(1)),  trace  minerals  and  dietary 
supplements  are  included  in  proposed 
section  205.24  as  synthetic  substances 
permitted  for  use  in  organic  livestock 
production. 

We  propose  in  section  20S.13(aM3) 
that  producere  be  allowed  to  use 
S]mthetic  amino  acid  additives  as 
necessary  for  the  purpose  of  fulfilling 
the  nutritional  requirements  of  the 
livestock,  if  the  synthetic  amino  acid 
used  is  included  as  an  allowed  synthetic 
on  the  National  list  in  section  205.24. 
During  the  USDA  public  hearings  and 
NOSB  meetings,  organic  livestock 
producers  stated  that  it  is  sometimes 
necessary  to  add  amino  acid  (protein) 
additives  to  feed  rations  to  ensure 
optimal  health  and  growth.  They 
explained  that  producers  caimot 
control,  even  by  diveraifying  the  feed 
ration,  the  quantity  and  type  of  protein 
available  in  organic  feedstufEs.  For 
example,  the  lysine  content  of  many 
feedstuffs  is  known  to  be  inadequate. 

Tests  to  analyze  the  essential  amino 
acid  content  in  feed  are  inexpensive, 
and  the  National  "Research  Council's 
Committee  on  Animal  Nutrition 
publishes  nutrient  requirements  for 
domestic  animals,  including 
requirements  for  essential  amino  acids, 
where  applicable.  These  levels  could  be 
used  as  guidelines  for  producers  and 
certifying  agents  to  ensure  that  the 
amino  acids  were  not  used  at  levels  high 
enough  to  artificially  stimulate  growth 
or  production  in  the  animal,  which  is 
proposed  to  be  prohibited  under  section 
205.13(b)(2).  An  analysis  of  feed 
showing  that  it  required  use  of  amino 
acid  supplementation  would  constitute 
a  site-specific  condition  that  could  be 
used  to  demonstrate  that  its  use  was 
necessary  to  fulfill  the  nutritional 
requirement  of  the  livestock. 

Prohibited  Livestock  Feeding 
Practices — Section  205.13(b) 

Sections  2110(c)(2)  and  (3)  of  the 
OFPA  (7  U.S.C.  6509(c)(2)  and  (3)) 
prohibit  the  use  of  plastic  pellets  for 
roughage;  manure  refeeding;  feed 
formulas  containing  urea;  and  the  use  of 
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growth  promoters  and  honnones, 
including  antibiotics  and  synthetic  trace 
elements  to  stimulate  growth  or 
production.  We  therefore  propose  in 
paragraphs  (b)(1)  through  (3)  of  this 
section  that  these  materials  and 
practices  be  prohibited.  It  should  be 
noted  that  this  proposal  differs  from  the 
language  given  in  the  Act  for  the 
purpose  of  clarifying  the  intent  of  this 
prohibition.  This  clarification  is 
necessary  because  synthetic  trace 
elements  and  other  feed  supplements, 
which  are  stated  in  the  Act  as 

[>rohibited  when  used  to  stimulate 
ivestock  growth  or  production,  are 
proposed  to  be  permitted,  as  allowed  by 
the  Act,  in  section  205.13(a)  when  used 
only  to  provide  essential  nutritional 
elements  to  supplement  livestock  feed. 
In  accordance  with  section  2118(c)(1)  of 
the  OFPA  (7  U.S.C.  6517(cMl)).  trace 
minerals  and  nutritional  supplements 
are  proposed  to  be  included  as  synthetic 
substances  permitted  for  use  in  organic 
livestock  production  in  section  205.24 
of  the  proposed  National  List. 

Livestock  HeaJth  Can— Section  205.14 

In  developing  our  proposed  organic 
livestock  health  care  requirements,  we 
considered  information  from  a  number 
of  sources.  This  research  was  necessary 
because  the  Act  does  not  provide 
aCDnnative  requirements  for  the  health 
care  of  livestock  in  an  organic  operation. 
The  primary  sources  of  information  we 
used  were  the  NOSB  recommendations, 
provided  in  accordance  with  section 
2110(dM2)  of  the  OFPA  (7  U.S.C. 
OS09(d)(2)),  and  public  input  received 
during  the  USDA  organic  livestock 
hearings  held  in  accordance  with 
section  2110(g)  of  the  OFPA  (7  U.S.C 
6500(g)).  We  also  reviewed  comments 
from  the  public  provided  during  input 
sessions  at  NQSB  meetings  and  in 
response  to  NOSB  draft 
reconunendations.  And,  finally,  we 
reviewed  the  liveatock  production 
standards  of  the  existing  State  and 
private  certification  organizations  in  an 
eCfort  to  leam  as  much  as  possible  about 
the  practices  currently  being  used. 

Ae  •  lesult  of  the  research  we  did,  we 
detsnnined  that  health  care  in  organic 
livestock  production  should  be  based  on 
the  prevention  of  diseases  and  should 
include  the  provisions  of  adequate  feed, 
living  conditions  and  attentive  care  so 
as  to  ensure  a  healthful  living 
environment  and  prevent  the 
occurrence  of  dfseisso  and  injury. 

We  propose  in  paragraph  (a)  that  the 
practice  for  maintaining  livestock  health 
would  be  a  preventive  management 
system.  Preventive  management 
includes  providing  diverse  feedstufb 
while  minimising  conditions  favorable 


to  disease,  illness,  infiuy  and  parasites. 
Techniques  such  as  providing  isolation 
facilities  for  sick  animals,  rotating 
pastures,  and  introducing  species  that 
disrupt  parasite  reproduction  would  be 
appropriate  for  a  certified  operation. 
Sanitation  practices,  such  as  the  use  of 
antiseptics  to  cleanse  wounds,  and  the 
removal  of  manure,  spilled  fodder,  and 
soiled  bedding  material,  would  be 
suitable  practices  to  prevent  the 
occurrence  and  spread  of  infisctious 
orsanisms. 

We  further  propose  to  permit  the  use 
of  veterinary  biologies,  such  as  vaccines 
and  inoculants,  as  well  as  vitamins  and 
minerals,  to  effectively  prevent  disease 
or  injury.  In  fact.  Federal  and  State 
regulations  may  require  the  use  of 
vaccines  and  inoculants,  and  organic 
livestock  producers  would  be  expected 
to  comply  with  any  applicable 
regulations  regarding  mandatory 
vaccinations.  Additionally,  the  practice 
of  breeding  animals  for  adaptability  to 
site-specific  conditions,  including 
resistance  to  local  diseases  and 
parasites,  also  would  play  an  Important 
role  in  a  system  of  organic  farming. 

The  OFPA  does  not  contain 
affirmative  requirements  for 
administering  animal  drugs  in  the  event 
of  illness  or  injury;  section  2110(d)(1)  of 
the  OFPA  (7  U.S.C.  6509(d)(1))  prohibits 
administering  medications,  other  than 
vaccinations,  in  the  absences  of  illness. 
This  suggests  that  the  use  of 
medications  in  organic  livestock 
production  may  be  permitted.  In 
determining  the  appropriate  use  of 
medications  in  organic  livestock 
production,  we  reviewed  the  NOSB 
recommendations,  public  input  received 
at  NOSB  meetings,  livestock  hearings 
testimony,  and  existing  State  and 
private  standards.  The  result  of  this 
rsssarch  indicated  that  there  is  little 
agraement  about  the  kinds  of 
medications  that  are  appropriate  in 
organic  livestock  production  and  how 
they  should  be  used.  There  was 
sgieement.  however,  that  even  with  the 
best  preventive  management,  animals 
sometimes  become  ill.  Injiued  or 
infssted  with  parasites  and  that 
producers  should  be  provided  with  a 
means  of  administering  medications  to 
sick  or  injured  aninoals.  We  have  used 
the  term  animal  drug  to  include  three  of 
the  terms  used  in  the  Act:  "medication, 
antibiotic  and  parasiticide",  since 
animal  drug  is  the  term  commonly  used 
by  the  Center  for  Veterinary  Medicine  of 
the  FDA  in  referrinfi  to  these  substances. 

In  section  205.140))  we  propose  that, 
in  a  situation  where  the  preventive 
measures  provided  for  in  paragraph  (a) 
were  not  efiiactive  in  maintaining 
livestock  health,  animal  drugs,  except  as 


prohibited  in  paragraph  (d)  of  this 
section,  may  be  administered  to  organic 
livestock  and  that  they  may  be  used  at 
any  life  stage;  restrictions  are  provided 
only  for  mammals  and  other  stock 
intended  for  slaughter  stock. 

Our  research  indicated  that  it  is 
appropriate  in  organic  livestock  health 
care  to  administer  parasiticides  either 
internally  or  externally  to  any  animal  at 
any  life-stage,  provided  that  the 
producer  complies  with  the  prohibition 
against  routine  use  of  a  synthetic 
internal  parasiticide,  set  forth  in  section 
2110(d)(lMB)  of  the  OFPA  (7  U.S.C. 
6500(dHl)(B)).  Routine  use  is  defined  in 
section  205.2  as  administering  a 
parasiticide  to  an  animal  without  cause. 
While  some  public  comment  favored 
prohibiting  the  use  of  internal 
parasiticides  and  the  NOSB 
recommended  a  restricted  use  of 
parasiticides,  many  producers  stated 
that  parasites  can  threaten  animal  health 
at  any  life-stage  and  that  the  use  of 
parasiticides  is  essential  in  certain 
regions  of  the  country.  Even  under 
hi^ily  controlled  situations,  some 
parasites  endemic  to  certain  regions  can 
be  carried  by  wild  birds,  water,  or  feed. 
Concerns  for  the  overall  health  of  an 
animal  would  indicate  that  parasiticides 
be  used  as  soon  as  possible  after 
determining  the  presence  of  parasites  at 
a  level  that  would  afiiect  the  health  of 
the  infected  livestock. 

Our  review  of  information  concerning 
organic  livestock  health  care  revealed  a 
good  deal  of  difference  in  the  use  of 
antibiotics.  We  found  that  most  of  the 
concern  about  this  drug  use  in  animals 
was  with  the  subtherapeutic  use  of 
antibiotics,  which  is  prohibited  by  the 
Act.  The  NOSB  recommended 
prohibiting  the  use  of  antibiotics  in  the 
production  of  organic  slaughter  stock 
and  restricting  the  use  of  antibiotics  for 
other  livestocL  Public  comment 
suggested  that  the  health  of  organic 
livestock  might  benefit  from  receiving 
antibiotics.  We  would  like  to  solicit 
public  oonunent  on  the  use  of  animal 
drugs  in  the  production  of  organic 
livestock,  including  organic  slaughter 
stocL 

Based  on  the  above  reasons  and  after 
careful  consideration  of  the  information 
available,  we  propose  to  restrict  the  use 
of  animal  drugs  in  animals  intended  as 
organic  slaughter  stock.  We  propose  in 
sections  205.14(b)(1)  and  (2)  that  animal 
drugs,  other  than  those  administered 
topically  and  parasiticides,  could  be 
a<UBinistered  to  mammals  intended  as 
slaughter  stock  only  during  the  first  21 
days  of  life,  and  to  all  other  slaughter 
stock  only  during  the  first  7  days  alter 
arrival  at  the  cntified  facility.  Animal 
drugs  administered  U^ically  and 
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parasiticides  could  be  administered  at 
any  time  of  life. 

We  propose  to  permit  this  limited 
allowance  for  the  use  of  animal  drugs  in 
slaughter  stock  due  to  the  concerns 
about  the  vulnerability  of  newly  bom  or 
hatched  livestock  brought  onto  a 
certified  operation  from  a  non-organic 
source.  Newborn  animals  are 
particularly  vulnerable  to  diseases,  such 
as  diarrhea  and  pneumonia,  during  the 
time  immediately  following  transport, 
as  a  result  of  the  stress  of  adapting  to  a 
new  environment  Allowing  the  use  of 
animal  drugs  would  be  an  appropriate 
safety  net  for  young  organic  livestock 
during  their  ffrst  week  of  organic 
management  Since  mammals  may  be  as 
old  as  IS  days  of  age  when  brought  onto 
an  organic  operation,  as  proposed  in 
section  205.12(a)(5)(iO  dealing  widi  the 
sourcing  of  animals,  maimm^l^  could 
receive  animal  drugs  up  to  the  21st  elay 
of  life,  or  7  days  after  the  last  possible 
date  after  arrival  at  the  certified  fecility. 
This  is  consistent  with  the  7-day  tinie 
period  in  which  animal  drugs  may  be 
administered  to  non-mammals  after 
their  arrivals  onto  an  organic  fecility. 
We  believe  that  restricting  the  use  of 
animal  drugs  in  organic  slaughter  stock 
production  is  consistent  with  a  system 
of  organic  fermlng  and  handling  which 
uses  prevention  methods,  rather  than 
substances,  to  optimize  health. 

Proposed  section  205.14(c)  restricts 
the  sale  of  products  from  organic 
livestock  to  which  an  anim^  drug  has 
been  administered.  We  propose  in  this 
paragraph  that  the  products  from  treated 
livestock  could  be  obtained  and 
thereafter  sold,  labeled,  or  represented 
as  organic  only  after  the  producer  has 
determined  that  the  animal  had  fully 
recovered  from  the  conditions  being 
treated,  but  in  no  case  sooner  than  the 
applicable  withdra>val  period  stated  on 
the  label  or  labeling  of  the  animal  drug 
or  as  required  by  the  veterinarian.  This 
proposal  was  developed  after  a  lengthy 
and  extensive  review  of  significant 
amounts  of  public  input  Also,  the 
NOSB  submitted  to  the  Secretary  a 
subsequent  addenda  to  their 
recommendations  on  the  use  of 
antibiotics  and  parasiticides  in  livestock 
used  to  produce  milk  and  eggs,  which 
stated: 

Just  a*  soil  health  must  be  restored  after  the 
use  of  restricted  materials,  animals  whose 
health  has  been  threatened  by  illness  or 
infection  must  be  allowed  adequate  time  to 
recuperate  after  administration  of  an 
antibiotic  or  parasiticide.  The  restoration  of 
health  is  effected  through  adequate  recovery 
management.  Products  from  both  restored 
soil  and  restored  animals  may  then  be 
labeled  as  organically  produced. 


In  determining  when  animal  health 
has  been  restored,  a  producer  might 
observe  the  somatic  cell  coimts  in  milk, 
the  resimiption  of  normal  weight  gain  in 
a  yoimg  animal,  or  an  increase  of  egg 
production  in  a  laying  flock.  Under  this 
proposal,  an  organic  producer  might 
reasonably  decide  to  withhold  a  product 
from  the  organic  maricet  beyond  the 
withdrawal  period  specified  on  the  label 
based  on  observations  of  the  animal's 
health. 

Some  of  the  input  received  by  the 
NOSB  and  the  USDA  requested 
extending  FDA  withdrawal  period  after 
internally  administering  animal  drugs, 
particularly  antibiotics  or  parasiticides, 
to  organic  livestock.  The  extended 
withdrawal  periods  suggested  by  the 
public  input  ranged  from  twice  the  FDA 
withdrawal  time  to  a  miniitium  of  90 
days.  However,  our  proposal  does  not 
make  such  a  requirement  because  an 
extended  withholding  time  does  not 
further  the  goals  of  a  system  of  organic 
ferming  and  handling.  We  wish  to  point 
out  that  under  our  proposal,  animalji 
used  for  breeding  or  as  a  source  of  other 
products  could  later  be  sold  as  organic 
slaughter  stocV  only  if  the  animal 
complied  with  all  of  the  other 
requirements  for  organic  slaughter 
stock. 

Prohibited  Livestock  Health  Care 
Practices— Section  205.14(d) 

Section  2110(d)  of  the  OFPA  (7  U.S.C. 
6509(d))  prohibits  producers  from  using 
subtherapeutic  doses  of  antibiotics, 
synthetic  internal  parasiticides  on  a 
routine  basis,  or  medications,  other  than 
vaccinations,  in  the  absence  of  illness. 
Accordingly,  we  propose  in  paragraph 
(d)  of  this  section  to  prohibit 
administering  any  medication,  other 
than  vaccinations,  in  the  absence  of 
illness;  the  routine  use  of  synthetic 
internal  parasiticides;  and  the 
subtherapeutic  use  of  antibiotics. 

Livestock  Living  Conditions  and  Manure 
Management — Section  205.15 

Living  conditions  play  a  significant 
role  in  livestock  health  and  production. 
At  the  USDA  hearings  and  NOSB 
meetings,  extensive  testimony  was 
received  addressing  the  issue  of 
livestock  living  conditions.  As  provided 
for  under  section  2110(d)(2)  of  the 
OFPA  (7  U.S.C.  6509(d)(2)),  tiie  NOSB 
developed  specific  recommendations  for 
additional  standards  for  livestock  living 
conditions,  including  manure 
management.  This  proposal  is 
consistent  with  the  NOSB 
reconunendations. 

In  section  205.1S(a),  we  propose  to 
require  that  the  following  living 
conditions  be  provided,  as  appropriate 


to  the  species,  to  promote  livestock 
health:  protection  from  the  elements; 
space  for  movement;  clean  and  dry 
living  conditions;  and  appropriate 
access  to  the  outdoors,  food  and  clean 
water.  These  conditions  would  provide 
a  healthful  environment  to  raise 
organically  produced  livestock  and 
reduce  or  eliminate  the  need  to 
administer  animal  drugs. 

We  propose  in  section  205.1S(b)  tK«^, 
if  necessary,  animals  could  be 
maintained  under  conditions  that 
restrict  the  available  space  for 
movement  or  access  to  outdoon. 
provided  that  other  living  conditions  are 
adequate  to  mnintiiin  the  animals' 
health  without  the  use  of  animal  drugs, 
except  as  provided  in  205.14(b).  In 
developing  this  proposal,  we  considered 
public  input  regarding  the  effscts  of 
climate,  geographical  location  and 
physical  surroundings  on  the  ability  of 
animals  to  have  access  to  the  outdoors. 
The  premise  that  organic  management  is 
soil  based  and  that  animiilf  should  be 
allowed,  as  appropriate,  access  to  the 
soil  was  considered  in  balance  with 
animal  health  issues,  such  as  prevention 
of  exposure  to  harmful  organisms 
carried  by  wild  animals  and  the  need  to 
keep  animals  indoors  during  extended 

geriods  of  inclement  weather.  The 
exibility  provided  by  the  provisions  of 
205.15(b)  would  allow  operations 
without  bcilities  for  outdoor  access  to 
be  certified  for  organic  livestock 
production  and  also  would  permit 
animals  to  be  confined  diuing  critical 
periods  such  as  farrowing. 

As  noted,  the  producer  could 
maintain  animals  under  conditions  that 
restrict  the  available  sp^ce  for 
movement  or  access  to  outside  only  if 
the  practice  is  appropriate  and 
necessary.  As  previoiisly  discussed  in 
regards  to  the  use  of  non-organic 
sources  of  livestock  fieed  and 
mammalian  livestock  designated  as 
organic  slaughter  stock,  the 
determination  of  necessity  would  be 
based  on  site-specific  conditions  that 
would  be  described  by  the  producer  in 
an  organic  plan,  or  updates  to  an 
organic  plan,  and  reviewed  and 
evaluated  by  the  certifying  agent 

We  are  requesting  public  comment  as 
to  the  conditions  under  which  animals 
may  be  maintained  so  as  to  restrict  the 
available  space  for  movement  or  access 
to  outdoors.  Examples  of  site-specific 
conditions  which  might  serve  as  a  basis 
for  maintaining  animals  under 
conditions  that  restrict  the  available 
space  for  movement  or  access  tb 
outdoore  are:  emergency  or 
imanticipated  circimistances  and  site- 
specific  soil,  climate,  animal  health,  or 
other  environmental  fectors.  We  also 
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lequMt  conunent  as  to  whether  we 
should  allow  practices  that  restrict  the 
available  space  for  movement  or  access 
to  outdoors. 

Manun  ManagBtnent — Section 
205.15(c) 

In  section  20S.15(c),  we  propose  that 
in  any  area  where  livestock  are  boused, 
pastured  or  penned,  manure  would  have 
to  be  managed  in  a  way  that  does  not 
cause  measurable  degradation  of  soil 
quality:  does  not  significantly  contribute 
to  contamination  of  water  by  nitrates 
and  bacteria,  including  human 
pathogens:  optimizes  nutrient  recycling; 
and  does  not  include  burning  or  any 
practice  inconsistent  with  section 
205.14(a)  of  this  subpart  which 
addresses  prevention  of  livestock  health 
problems.  These  provisions  are 
consistent  with  sections  2114(bKl)  and 
(2)  of  the  OFPA  (7  U.S.C.  6513(bKl)  and 
(2))  that  address  proper  manuring  and 
methods  for  applying  livestock  manure 
to  soil.  The  proper  management  of 
manure  requires  that  it  be  used  in  a  way 
that  optimizes  nutrient  recycling  to  be 
consistent  With  s  system  of  organic 
farming.  As  discussed  in  the 
supplmnentary  information  for 
proposed  section  205.7(d)(3).  the 
disposal  of  manure  by  burning  cannot 
be  considered  proper  manuring. 

Osgenic  Handling  Requirameate 

Product  CompoMition — Section  205.16 

This  section  of  our  proposal  addcasses 
the  requirements  and  prohibitions  for 
ingredients  used  in  products  tiiat  would 
be  permitted  to  use  the  word  organic  in 
some  manner  on  a  label  or  labeling  of 
an  agricultiiral  product.  These 
provisions  are  in  accordance  with: 
section  2106(a)(1)(A)  of  the  OFPA  (7 
U.S.C  6505(a)(1)(A))  which  requires 
that  any  product  that  is  sold,  labeled,  or 
represented  as  organic  must  be 
produced  and  handled  in  accordance 
with  the  Act;  section  2111  (aH4)  of  the 
OFPA  (7  U.S.C  6510(a)(4))  which 
provides  for  an  organic  product  to 
contain  up  to  5  percent  by  total  weight 
of  the  finished  product,  exclusive  of 
water  and  salt,  of  non-organically 
produced  ingredients  that  are  on  the 
National  List;  and  sections  210e(c)(l) 
and  (2)  of  the  OFPA  (7  U.S.C.  6505(cMl) 
and  (2))  which  permit  certain 
exemptions  for  agricultural  products 
that  contain  more  than  5  percent  non- 
organically  produced  insredients. 

In  paragraph  (a)(1)  of  tnis  section,  we 
propose  that  an  agricultural  product, 
including  a  raw  agricultural  product, 
sold,  labeled,  or  represented  as  organic, 
contain  only  organically  produced 
agricultural  inpedients.  exclusive  of 


wfster  or  salt,  except  in  one 
circumstance.  This  exception  is  based 
on  section  21 1 1(8)(4)  of  the  OFPA  (7 
U.S.C.  6510(a)(4))  which  allows  an 
organically  produced  agricultural 
product  to  contain  up  to  5  percent  non- 
organically  produced  ingredients  that 
are  on  the  National  List.  Accordingly, 
we  propose  in  paragraphs  (a)(l)(i)  and 
(ii)  of  this  section  that  a  product  sold, 
labeled,  or  represented  as  organic  could 
contain  non-oiganically  produced 
agricultural  products  and  non- 
agricultural  ingredients  that  are 
included  on  the  National  List,  up  to  5 
percent  of  the  total  weight  of  the 
nnished  product,  exclusive  of  water  or 
salt  As  proposed  and  diacussed  in  the 
suppkmaotary  information  to  the 
National  List  section  205.27  for  non- 
organic agricultural  products,  sll  non- 
organically  produced  agricultural 
products  are  proposed  to  be  included  on 
the  National  List,  and  therefore  would 
be  permitted  for  use  in  an  organic 
product  in  accordance  with  section 
2111(aK4)  of  the  OFPA  (7  U.S.C 
6510(a)(4)). 

We  propose  in  pcuegraph  (aK2)  of  this 
section  the  order  of  preference  by  which 
all  ingredients  used  in  an  organic 

Coduct  would  have  to  be  selected.  We 
ve  determined  that  the  provisions  of 
paragraph  (a)(2)  of  this  section  are 
needed  to  ensure  the  integrity  of 
products  sold,  labeled,  or  represented  as 
orgsidc  and  to  ensure  that  organic 
products  are  handled  in  accordance 
with  a  system  of  organic  fanning  and 
handling,  as  defined  in  proposed 
section  205.2  of  subpart  A.  Accordingly, 
we  propose  in  paragraph  (aK2Ki)  that  a 
handler  would  have  to  select 
commercially  available  organically 
produced  agricultural  products  as 
ingredients  in  preference  to  non-organic 
agricultural  products  and  non- 
agricultural  ingredients.  For  example,  in 
a  bread  that  contains  97  percent 
organically  produced  flour  and  also 
sesame  seeds,  a  handler  would  have  to 
use  organically  produced  sesame  seeds 
whenever  they  were  commercially 
available. 

We  propose  in  paragraph  (aM2Mii)  that 
a  handler  would  have  to  choose  s 
commercially  available  non-organically 
produced  agricultiual  product  as  an 
ingredient  in  preference  to  a  non- 
agricultural  ingredient.  For  example,  a 
thickener  such  as  com  starch  or 
arrowroot,  if  commercially  available, 
would  need  to  be  selected  as  an 
ingredient  in  a  salad  dressing  in 
preference  to  a  non-agricultural 
ingredient,  such  as  disodium  phosphate. 
Paragraphs  (i)  and  (ii)  of  this  section 
together  would  direct  a  handler  toward 
the  use  of  an  organically  produced 


agricultiual  product  whenever  possible 
for  s  given  function  in  the  product  The 
provisions  of  these  two  paragraphs  are 
consistent  with  the  NOSB 
recommendation  that  organic 
ingredients  be  used  in  a  multi- 
ingredient  product  to  the  extent 
possible. 

We  propose  in  paragraph  (a)(2)(iii)  of 
this  section  that  a  non-organically 
produced  agricultural  product  or  non- 
agrtctdtural  ingredient  that  is  extracted 
without  the  use  of  a  synthetic  volatile    • 
solvent,  or  which  does  not  contain 
propylene  glycol  as  a  carrier,  if 
commercially  available,  must  be  used  as 
an  ingredient  in  preference  to  a  non- 
organically  produced  agricultural 
product  or  non-agricultural  ingredient 
that  is  extracted  with  a  synthetic 
volatile  solvent  or  which  contains 
propylene  glycol  as  s  carrier.  ^• 

Although  the  NOSB  recommended 
that  substances  extracted  with  a 
synthetic  volatile  solvent  (such  as 
hexane)  or  that  contain  propylene  glycol 
as  a  carrier  be  prohibited  for  use  in 
organic  products,  we  believe  our 
proposal  to  allow  their  use  only  when 
alternative  substances  or  products  are 
not  commercially  available  does  not 
affisct  the  integrity  of  organically 
produced  products. 

Section  2106(c)(1)  of  the  OFPA  (7 
U.S.C.  6S05(c)(l))  authorizies  products 
that  contain  at  least  50  percent  (but  less 
than  95  percent)  organically  produced 
ingredients  to  use  the  word  organic  on 
the  principal  display  panel  of  the 
product  to  describe  those  ingredients 
that  an  organically  produced. 
Accordingly,  the  Secretary,  in 
consultation  with  the  NOSB  and  the 
Secretary  of  Health  and  Human 
Services,  is  proposing  in  subpart  C  of 
this  part  to  allow  the  statement  made 
with  certain  oiganic  ingredients  to 
appear  on  the  principal  display  panel  of 
this  type  of  product. 

We  propose  in  paragraph  (b)  the 
composition  requirements  for  a  product 
labeled  as  made  with  certain  organic 
ingredients.  These  profKised 
requirements  are  that  the  total  weight  of 
the  finished  product  that  is  not 
comprised  of  organic  agricultural 
products,  excluding  water  and  salt,  shall 
consist  of  some  combination  of  non- 
organically  produced  agricultiuel 
products  and  non-agricidtural 
ingredients  included  on  the  National 
List  This  is  consistent  with  the 
proposed  composition  requirement  for  ' 
non-organic  ingredients  in  products 
labeled  as  organic  and  is  consistent  with 
the  composition  requirements  of  section 
21 1  l(aM4)  of  the  OFPA  (7  U^.C 
6510(aK4)). 
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Proposed  paragraph  (b)(3)  of  this 
section  would  require  that  products 
sold,  labeled,  or  represented  as  made 
with  certain  organic  ingredients  have 
been  produced  in  compliance  with 
sections  205.16  through  205.19  of  this 
proposal,  with  the  exception  of  sections 
205.16  (a)  and  (c)  of  this  subpart. 
Section  205.16(a)  applies  to  agricultural 
products,  including  raw  agricultiu^ 
products,  that  are  labeled  as  organic. 
Section  205.16(c)  applies  to  multi- 
ingredient  agricultuiel  products  that 
only  represent  the  organic  nature  of 
such  ingredients  in  the  ingredients 
statement  and  which  themselves  are  not 
sold,  labeled  or  represented  as  organic 
or  made  with  certain  organic 
ingredients.  The  provisions  of  proposed 
paragraph  (b)(3)  are  necessary  to  assure 
consumers  that  products  in  which  the 
predominant  portion  of  ingredients  are 
represented  as  organically  produced 
have  been  produced  and  handled  in 
accordance  with  a  consistent  standard, 
as  provided  under  section  2102(2)  of  the 
OFPA  (7  U.S.C.  6501(2)). 

We  note  that  processed  agricultural 
products  sold,  labeled,  or  represented  as 
made  with  certain  organic  ingredients 
are  exempted  by  section  2106(c)(1)  of 
the  OFPA  (7  U.S.C.  6505(c)(1))  from 
complying  with  the  provisions  of  the 
Act,  except  as  required  by  the  Secretary 
in  consultation  with  the  NOSB  and  the 
Secretary  of  HHS.  Therefore,  handlers  of 
this  type  of  product  can  be  exempted 
trom  complying  with  certain  provisions 
of  this  proposal,  provided  that  the 
exemptions  do  not  affect  the  integrity  of 
the  organic  ingredients  in  the  product 
Accordingly,  as  proposed  and  discussed 
in  the  supplementary  information  for 
section  205.201(b)  of  subpart  D 
regarding  an  exemption  for  handlers  of 
this  type  of  product  from  the 
requirement  set  forth  in  section 
205.3(b)(2)  of  subpart  B  that  a 
commercially  available  non-synthetic 
substance  be  selected  in  preference  to 
an  allowed  synthetic  substance,  we  note 
that  a  handling  operation  that  produces 
products  sold,  labeled,  or  represented  as 
made  with  certain  organic  ingredients 
also  would  not  be  subject  to  the 
provisions  in  section  205.16(a)  and  (c) 
with  respect  to  the  handling  of  this  type 
of  product.  For  example,  a  manufiacturer 
of  a  product  sold,  labeled,  or 
represented  as  made  with  certain 
organic  ingredients  could  use'a  non- 
oiganic  agricultural  ingredient  instead 
of  a  conunercially  available  organic 
agricultural  ingredient,  as  is -required  in 
proposed  section  205.16(a)(2)  for  the 
manufacturer  of  a  product  to  be  sold, 
labeled  or  represented  as  organic. 
However,  the  handling  operation  would 


be  required  to  be  certified  and  to 
demonstrate  in  the  oiganic  plan 
compliance  with  the  applicable 
handling  requirements  in  subpart  B.  We 
believe  that  these  provisions  will  help 
assure  the  integrity  of  the  organic 
ingredients  in  this  type  of  product 
without  imposing  undue  requirements 
on  the  handlers  who  produce  them. 

Paragraph  (c)  of  this  section  is 
proposed  in  accordance  with  section 
2106(c)(2)  of  the  OFPA  (7  U.S.C. 
6505(c)(2))  and  would  exempt  a  multi- 
ingredient  product  that  only  represents 
the  organic  natiue  of  such  ingredients  in 
the  ingredients  statement,  and  which 
itself  is  not  sold,  labeled  or  represented 
as  organic  or  made  with  certain  organic 
ingredients,  from  complying  with  the 
requirements  proposed  in  this  subpart. 
It  is  not  critical  for  either  the  purposes 
of  the  Act  or  the  integrity  of  the  organic 
ingredients  if  a  finished  product  tfa^t 
cannot  be  sold,  labeled,  or  represented 
as  organic  or  as  made  with  certain 
organic  ingredients  on  its  principal 
display  panel  is  not  subject  to  the 
provisions  of  this  subpart.  We  note, 
however,  that  although  a  finished 
product  that  contains  less  than  50 
percent  organically  produced 
ingredients,  or  any  other  multi- 
ingredient  product  that  represents  the 
organic  nature  of  ingredients  in  the 
ingredients  statement  and  which  is  not 
labeled  as  organic  or  made  with  certain 
organic  ingredients,  need  not  be 
handled  by  a  certified  oiganic  handling 
operation,  the  ingredients  represented 
as  organic  in  such  a  product  must  have 
been  produced  and  handled  in 
accordance  with  all  the  applicable 
provisions  of  the  Act  and  the 
regulations  of  this  part  In  addition, 
while  handling  operations  which 
handle  only  this  type  of  product  would 
not  be  required  to  become  certified 
under  the  provisions  proposed  in 
section  205.202  of  subpart  D,  this 
proposal  would  still  require  such 
operations  to  maintain  records  to  show 
that  any  organic  ingredients  listed  on 
product  labels  were  obtained  from 
operations  that  were  certified  in 
compliance  with  the  Act  and  the 
regulations  of  this  part. 

Paragraph  (d)  of  this  section  would 
prohibit  the  use  of  organic  and  non- 
organic forms  of  the  same  agricultural 
ingredient  if  the  ingredient  is  listed  as 
organic  in  the  ingredients  statement.  We 
believe  that  such  a  provision  is  needed 
in  order  to  avoid  any  possibility  of 
confosion  concerning  the  source  and 
percentage  of  the  organic  ingredients  in 
the  product 

Paragraph  (e)  of  this  section  would 
prohibit,  in  accordance  with  sections 
2111(a)(3)  and  (7)  of  the  OFPA  (7  U.S.C. 


6510(a)(3)  and  (7)),  die  addition  of 
sidfites,  nitrates,  or  nitrites  to  an  oiganic 
food  product,  or  the  addition  to  the  food 
of  water  that  does  not  meet  the  Safe 
Drinking  Water  Act  requirements  (42 
U.S.C.  300fetse«7.). 

Processing  Practices — Section  205.1 7 

In  paragraph  (a)  of  this  section  we 
propose  that  biological  methods,  such  as 
fermentation,  or  mechanical  methods, 
such  as  grinding,  pressing,  heating  or 
drying,  be  used  to  process  an 
agricultural  product  intended  to  be  sold, 
labeled,  or  represented  as  organic  or 
made  with  certain  organic  ingredients 
for  the  purpose  of  retarding  spoilage  or 
otherwise  preparing  an  agricultiu«l 
product  for  market  However,  an 
incidental  additive,  except  for  the 
prohibition  on  the  use  of  volatile 
synthetic  solvents  proposed  in  section 
205.17(b)(3),  may  be  used,  if  necessary, 
to  process  an  agricultural  product 
intended  to  be  sold,  labelml,  or 
represented  as  dtganic  or  made  widi 
certain  organic  ingredients.  An 
incidental  additive  used  in  the 
processing  of  agriculttiral  products  is 
defined  in  proposed  section  205.2  as  an 
additive  present  in  an  agricultural 
product  at  an  insignificant  level  and 
that  does  not  have  any  technical  or 
functional  effect  in  the  product,  and  is 
therefore  not  considered  an  active 
ingredient.  As  discussed  in  the 
supplementary  information  for  section 
205.26  of  subpart  B,  incidental  additives 
may  be  used  in  oiganic  handling 
without  inclusion  on  the  National  List 
Section  205.17(a)  is  consistent  with  the 
principles  stated  in  our  proposed 
definition  of  a  system  of  organic  farming 
and  handling  (section  205.2)  and  as 
further  discussed  in  the  introduction  to 
the  supplementary  information  for 
subpart  B. 

The  NOSB  recommended  that 
handlers  document  that  a  food  could 
not  be  processed  without  the  use  of  a 
synthetic  incidental  additive  and  that 
the  handler  demonstrate  progress  to 
replace  the  synthetic  incidental  additive 
over  time.  The  NOSB  language  is 
consistent  with  our  proposal  to  permit 
the  use  of  such  substances  only  if 
necessary.  By  including  several 
synthetic  incidental  additives  in  its 
National  List  recommendations,  the 
NOSB  also  recognized  that  a  wide  range 
of  currently  available  organic  products 
could  not  be  manufactured  feasibly 
without  the  use  of  incidental  additives, 
such  as  defoaming  agents,  adjuvants, 
clarifiers,  filtering  agents  and  equipment 
cleansers. 

As  noted,  a  producer  could  use  an 
incidental  additive  if  the  use  of  the 
additive  is  necessary.  As  previously 
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described  in  the  •upplementary 
information  for  sections  205.12.  205.13. 
and  205.15  of  subpart  B  regarding 
livestock  production,  determination  of 
necessity  would  be  based  on  site- 
speciflc  conditions  tiiat  would  be 
described  by  a  producer  in  an  orguiic 
plan,  or  updates  to  an  organic  plan,  and 
reviewed  by  the  certifying  agent. 

We  are  requesting  public  comment  as 
to  the  conditions  under  which 
incidental  additives  may  be  used.  For 
example,  we  would  like  public 
comment  as  to  whether  specific 
conditions,  such  as  the  inefficacy  or 
unavailability  of  mechanical  or 
biological  methods,  should  be  a 
pieiequisite  for  using  an  incidental 
additive  and,  if  so.  what  these 
conditions  should  be.  We  also  request 
comment  as  to  whether  handlers  who 
handle  only  products  sold,  labeled,  or 
represented  as  made  with  certain 
organic  ingredients  should  be  exempted 
from  the  restriction  of  using  incidental 
additives  only  if  necessary. 

Paragraph  (o)  of  this  section  proposes 
several  practices  that  would  be 
prohibited  for  the  processing  and 
preparation  of  any  raw  agricultural 
product,  and  on  a  finished  agricultural 
product,  sold,  labeled,  or  represented  as 
organic  or  as  made  with  certain  organic 
inpedients. 

Paragraphs  Cb)(1)  and  (b)(2)  of  this 
section  are  proposed  in  accordance  with 
sections  2111(aK5)  and  (6)  of  the  OFPA 
(7  U.S.C  6510(a)(5)  and  (6))  and  would 

Erohibit  the  use  of  storage  containers  or 
ins.  including  packages  and  packaging 
materials  that  contain  synthetic 
fungicides,  preservatives  or  fumigants, 
and  also  would  prohibit  the  use  or  reuse 
of  any  bag  or  container  that  previously 
had  been  in  contact  with  any  substance 
that  could  compromise  the  organic 
integrity  of  its  contents.  Our  proposed 
definition  of  packaging  set  forth  in 
section  205.2  encompasses  waxes  used 
in  contact  with  an  edible  surface  of  an 
agricultural  product. 

Proposed  paragraph  (b)(3)  of  this 
section  would  prohibit  the  use  of  a 
volatile  synthetic  solvent  Volatile 
synthetic  solvents,  such  as  hexane  or 
isopropyl  alcohol,  are  used  in 
proceesing  and  extraction.  This 
proposed  prohibition  is  made  under  the 
authority  of  section  2107(a)(l  1 )  of  the 
OFPA  (7  U.S.C.  6506(a)(11))  which 
authorizes  this  program  to  require  such 
terms  and  conditions  as  are  determined 
necessary.  The  prohibition  of  the  use  of 
a  volatile  synthetic  solvent  is  in 
agreement  with  the  NOSB 
recommendation  that  the  use  of  a 
volatile  synthetic  solvent  is  not 
essential,  and  therefore  should  not  be 
permitted  in  the  handling  of  an 


organically  produced  product  or  a 
product  sold,  labeled,  or  represented  as 
organic  or  made  with  certain  organic 
ingredients. 

As  previously  discussed  in  regard  to 
the  use  of  raw  maniue  in  organic  crop 
production  (section  205.7  of  subpart  B), 
there  has  been  an  increase  in  the 
incidence  of  food  borne  illness  caused 
by  certain  pathogens.  The  application  of 
ionizing  radiation  as  a  sanitation  or 
preservation  treatment  currently  is 
permitted  by  FDA  for  a  wide  range  of 
agricultiiral  products.  Additionally,  a 
request  to  permit  the  use  of  ionizing 
radiation  on  red  meat  products  was 
recently  approved  by  FDA.  The  NOSB 
has  recommended  to  the  Secretary  that 
the  practice  of  ionizing  radiation  should 
not  iM  allowed  in  organic  handling,  and 
its  use  is  prohibited  by  most  existing 
organic  certification  programs  which  we 
have  reviewed. 

Public  comment  is  invited  with 
respect  to  the  compatibility  of  the  use  of 
ionizing  radiation  with  a  system  of 
organic  farming  and  handling  The     • 
USDA  also  invites  comments  on 
whether  there  are  effective  alternatives 
to  ionizing  radiation,  such  as  sanitary 
practices,  heat  pasteurization  and 
incidental  additives,  that  are  compatible 
with  a  system  of  organic  forming  and 
handling,  and.  if  so.  how  they  are 
compatible.  Additionally,  we  are 
soliciting  comment  as  to  whether  the 
use  of  ionizing  radiation  is  considered 
an  essential  standard  industry  practice, 
or  good  manufacturing  practice,  in  the 
processing  of  any  agricultiiral  product: 
for  example,  in  the  sanitary  handling  of 
herbs  and  spices. 

Prevention  and  Control  of  Facility 
Pests — Section  205.18 

We  are  proposing  provisions  to 
safeguard  the  integrity  of  organic 
products  that  are  handled  in  focilities  in 
which  pest  control  substances  may  be 
used.  The  NOSB  recommendations  and 
our  review  of  most  existing  organic 
programs  indicate  that  this  area  needs  to 
be  addressed.  We  have  accordingly 
determined,  as  authorized  by  section 
2107(aMll)  of  the  OFPA  (7  U.S.C. 
6506(a)(ll)),  which  authorizes  this 
program  to  require  such  terms  and 
conditions  as  are  determined  necessary, 
that  the  proposed  requirements  for 
focility  pest  management  in  an  organic 
handling  operation  are  necessary  and 
appropriate  for  an  organic  certification 
program. 

As  is  true  with  crop  production  and 
livestock  health  care,  prevention  of  pest 
occurrences  should  be  the  first  strategy 
used  by  an  organic  handler.  This  is  also 
consistent  with  the  goal  of  maintaining 
the  integrity  of  organic  products  by 


avoiding  the  need  to  use  pest  control 
substances  in  handling  facilities,  as 
reflected  in  our  definition  of  a  system  of 
organic  farming  and  handling.  We 
propose  in  paragraph  (a)  of  this  section 
that  the  best  practice  for  control  and 
prevention  of  focility  pests  would  be  a 
preventive  management  system.  This 
system  would  include  measures  to 
remove  pest  habitat  and  to  prevent  pests 
from  gaining  entrance  to  the  handling 
focility,  as  well  as  managing 
enviroiunental  foctors  inside  the  focility 
such  as  temperature,  light,  air 
circulation  and  humidity  to  discourage 
proliferation  of  pest  populations. 

If  prevention  measures  are  not 
effective  and  pests  do  appear  in  organic 
handling  focilities,  we  propose  in 
paragraph  (b)  of  this  section  for  focility 
pest  control  to  permit  the  use  of  pest 
control  techniques,  which  include: 
mechanical  controls  such  as  traps  or 
barriers;  augmentation  and  introduction 
of  predatora  and  parasites  for  the  pest 
species;  and  non-toxic,  non-synthetic 
substances  such  as  lures  and  repellants. 
Pest  prevention  and  control  is  further 
disciissed  in  the  supplementary 
information  provided  in  section  205.9 
for  crop  pests,  weeds  and  diseases. 

However,  if  pest  prevention  or  control 
measures  provided  in  paramaph  (a)  and 
(b)  of  this  section  are  not  ensctive,  we 
propose  in  paragraph  (c)  of  this  section 
to  permit  the  use  of  any  substance  to 
control  pests,  provided  the  substance  is 
approveid  for  its  intended  use  by  the 
appropriate  regulatory  authority  and  the 
substance  is  applied  in  a  manner  that 
prevents  such  substance  from  contacting 
any  ingredient  or  finished  product 
intended  to  be  sold,  labeled,  or 
represented  as  organic  or  made  with 
certain  organic  ii^redients.  We  have 
proposed  paragraph  (c)  in  recognition  of 
the  fact  that  handling  focilities  are 
sub)ect  to  federal,  state,  and  local 
regulations  concerning  food  safety.  The 
use  of  the  practices  in  paragraph  (c)  of 
this  section  would  entail  maintaining 
adequate  saf^uards  to  protect  organic 
products  and  ingredients  from  being 
contacted  by  any  pest  control  substance. 

As  noted,  proposed  paragraph  (c) 
would  allow  the  use  of  any  substance  to 
control  pests,  provided  such  substances 
were  used  only  when  methods  to 
prevent  or  control  pests  were  not 
effective.  Additionally,  any  substance 
used  must  be  applied  in  a  maimer  that 
prevents  sach  substance  from  contacting 
any  ingredient  or  finished  product 
intended  to  be  sold,  labeled,  or 
represented  as  organic  or  made  with 
certain  organic  ingredients.  Because 
eradication  of  a  pest  infestation  may 
necessitate  the  use  of  substances,  we  are 
proposing  to  allow  the  use  of  any 
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substance  approved  for  use  by  the 
appropriate  Federal,  State  or  local 
regufotory  agency  to  assure  that  organic 
handling  operations  have  sufficient 
practices  available  to  deal  effectively 
with  severe  pest  infestations.  Structural 
pest  control  is  unique  in  that  substances 
used  for  this  purpose  are  not  considered 
to  be  used  in  the  production  and 
handling  of  organic  crops,  and  are  not 
applied  to  land  used  in  the  production 
of  organic  crops. 

Many  existing  certification  programs 
restrict  synthetic  substances  used  to 
control  pests  in  certified  handling 
focilities  to  substances  reviewed  and 
allowed  for  use  by  the  certification 
agency.  We  request  comment  as  to 
whether  only  those  substances  included 
on  the  National  List  of  active  synthetic 
substances  allowed  for  use  in  organic 
crop  production,  as  set  forth  in  section 
205.22,  should  be  permitted  to  be  used 
to  control  pests  in  certified  handling 
facilities.  Additionally,  if  the  use  of 
8)mthetic  substances  in  structural  pest 
control  should  not  be  restricted  solely  to 
those  S3mthetic  substances  included  on 
the  National  List  of  active  synthetic 
substances,  we  request  comment  as  to 
whether  handlen  should  be  required  to 
use  sjmthetic  substances  included  on 
the  National  List  of  active  synthetic 
substances  (or  a  non-synthetic  biological 
or  botaiucal  substance)  before  the  use  of 
synthetic  substances  not  included  on 
the  National  List 

Prevention  of  Commin^ing  and  Contact 
With  Pmhibited  Subetancea— Section 
205.19 

There  are  two  primary  threats  to 
organic  integrity:  die  poMdbility  of 
commingling  organic  [Hoducts  with 
similar  products  that  were  not 
organically  produced,  and  the 
possibility  of  the  organic  product 
coming  into  contact  with  a  prohibited 
substance.  Since  there  is  no  apparent 
physical  difference  between  an 
organically  produced  product  and  a 
non-organic  product,  commingling  is  a 
serious  concern  and  an  organic  hunHling 
operation  must  make  every  effort  to 
provide  adequate  measures  to  ensiue 
that  commingling  does  not  occur,  in 
addition  to  adopting  measures  to  protect 
organic  products  from  contacting 
prohibited  substances. 

Sections  2l07(bNl)(C)  and  2111(b)  of 
the  OFPA  (7  use.  65(M(b)(lXC)  and 
6510(b))  specifically  provide  fbr  the 
prevention  of  commingling  of  organic 
and  non-oiganic  products,  especially 
meat,  in  any  operation  that  handles  both 
types  of  products,  and  the 
implementation  of  practices  that  protect 
organic  products  from  contact  with 
prohibited  substances.  Therefore,  we 


propose  in  this  section  that  a  certified 
handling  operation,  and  a  hanrflmg 
operation  that  is  exempt  or  excluded 
bom  certification  in  accordance  with 
section  205.202(a)(3)  or  section 
205.202(b)  of  subpart  D,  shall  be 
required  to  establish  appropriate 
safsguards  during  handling,  storage  and 
transportation  to  both  prevent  the 
commingling  of  organic  and  non-oiganic 
products  and  to  assure  that  organic 
products  are  protected  from  contact 
with  prohibited  substances. 

These  safeguards  could  take  many 
forms  depoiding  on  the  nature  of  the 
products  and  the  certified  handling 
operation,  and  should  encompass  each 
step  of  the  manufacturing  or  handling 
process,  including  storage  and 
transportation.  A  certified  handling 
operation  that  receives  certification 
under  our  proposal  might  consist  of 
disparate  locations  and  facilities, 
including  some  that  handle  both  non- 
organic and  organic  products.  The 
public  input  we  have  received  indicates 
that  many  certiQpd  hanHling  operations 
use  subcontractcus  to  p^orm  certain 
processing  functions,  such  as 
deh3rdrating  or  freezing,  rather  than 
performing  the  function  within  the 
facilities  maintained  by  the  certified 
operation.  Our  primary  concern  in  these 
instances  is  that  adequate  safeguards  are 
maintained  by  the  certified  operation 
and  the  subcwtractor  to  ensure  that 
commingling  and  contact  of  organic 
products  with  prohiUted  substances  did 
not  occur.  A  certified  hAmiling 
c^Miation  that  subcontracted  with 
different  facilities  for  cold  storage,  fbr 
example,  would  have  to  make  sure  that 
its  products  were  clearly  segregated 
from  non-organic  products  and  that  an 
inspector  examined  aH  such 
subcontracted  focilities  as  a  part  of  the 
Mte  visit  to  the  certified  operation.  A 
certified  handling  operation  also  would 
have  to  take  appropriate  measures  to 
ensure  that  organic  products  or 
inpedients  were  transpcnled  under 
coiuiitions  that  protected  their  integrity. 
We  note  that  the  best  method  to  prevent 
commingling  or  contact  with  prc^bited 
snbetaaces  wosM  be  to  ellminrte  the 
pusslbfflty  of  sudi  occurrences,  such  as 
wtnn  a  oeitifled  operation  hamttes  only 
OTganic  products  and  uses  no  prohibited 
pest  ooateol  substances. 

Subpart  B— National  List 

Purpoteqnd  Basis  of  the  Proposed 
NationalList 

The  National  standards  for  organic 
production,  provided  for  in  section  2105 
of  the  OFPA  (7  U.S.C  6504).  include  the 
requirement  that  an  organically 
produced  agricultural  product  shall 


have  been  produced  without  the  use  of 
synthetic  chemicals,  except  as  otherwise 
provided  for  in  the  Act.  The  exemptions 
to  which  section  2105  refers  are 
specifically  delineated  in  section  2118 
of  the  OFPA  (7  U.S.C.  6517),  which 
provides  for  the  establishment  of  a 
National  List  of  substances  that  may  be 
allowed  for  use  in  an  organic  farming  or 
handling  operation  that  are  otherwise 
prohibited  for  use  under  the  Act  This 
section  also  provides  for  the 
establishment  of  a  National  List  of  non- 
sjrnthetic  substances,  that  are  otherwise 
allowed  under  the  Act.  that  may  not  be 
used  in  organic  farming  or  hanHli|^ 

Section  2118(a)  of  the  OFPA  (7  U.S.C 
6517(a))  provides  that  the  Secrotaiy 
shall  establish  the  National  List  of 
approved  and  prohibited  substances, 
and  section  2118(d)(1)  of  the  CffPA  (7 
U.S.C  6517(dKl))  provides  \hai  the 
National  List  shsll  be  based  upon  a 
proposed  national  list  developed  by  the 
NOSB.  In  accordance  with  section  2119 
of  the  OFPA  (7  U.S.C.  6518),  the  NOSB 
conducted  the  prescribed  review 
process,  and  solicited  public  ccnnment 
at  meetings,  before  Twrnmnmnriiftg  an 
initial  proposed  national  list  to  the 
Secretary.  The  NOSB  recommendations 
were  based  on  at  least  one  technical 
advisory  panel  review  of  each  substance 
in  questifm,  as  required  in  section 
2119(kX3)  of  the  OFPA  (7  U.S  C 
6518(kH3)).  The  NOSB  ahio  reviewed 
available  information  bom  the 
Enviroiunental  Protection  Agency,  the 
National  Institute  of  Environmental 
Ifaalth  Studies,  and  other  ap{»opriate 
sources,  as  required  in  section  2119GX1) 
of  the  OFPA  (7  U.S.C.  65180X1)).  to 
sssist  it  in  evaluating  each  substance 
under  consideration  in  accordance  with 
the  criteria  delineated  in  section 
2119(m)  of  tiie  OFPA  (7  U.S.C 
6518(m)).  The  criteria  that  were 
considered  for  each  substance  are:  the 
potential  of  the  substance  for 
detrimental  chemical  interactions  with  - 
other  materials  used  in  organic  fuming 
systems;  the  toxicity  and  mode  of  action 
of  the  substance  and  of  its  breakdown 
products  or  any  contaminants,  and  their 
persistence  in  the  environment;  the 
probability  of  environmental 
contamination  during  manufscture,  use, 
misuse  or  disposal  of  the  substance;  its 
effects  on  human  health;  the  effects  of 
the  substance  on  biological  and 
chemical  interactions  in  the 
agroecosystem;  the  alternatives  to  using 
the  substance;  and  the  compatibility  of 
the  substance  with  a  system  of 
sustainable  agriculture.  The  NOSB 
recommendations,  along  with  the 
results  of  the  required  evaluation  and 
technical  advisoiy  panel  review  for  each 
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substance,  were  considered  by  the 
Secretary  in  accordance  with  the 
requirements  of  section  2118(d)  of  the 
OFPA(7U.S.C.  6517(d)). 

Basis  for  Inclusion  of  Substances  and 
Ingredients  on  the  National  List 

Baaigfor  Inclusion  of  Specific  Synthetic 
Sutttances  on  the  National  List  of 
Synthetic  Substances  Allowed  for  U$e  in 
Organic  Fanning  and  Handling 

Section  2118(c)(1)  of  the  OFPA  (7 
U.S.C  e517(c)(l))  provides  three  sets  of 
criteria  upon  which  determinations  to 
allow  the  use  of  substances  that  are 
otherwise  prohibited  by  the  Act  must  be 
based.  The  first  set  of  criteria,  in  section 
2118(c)(1)(A)  of  the  OFPA  (7  U.S.C 
6517(c)(1)(A)),  requires  that  the 
Secretary,  in  consultation  with  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  and  the 
Administrator  of  EPA,  determine  that: 
use  of  the  substance  would  not  be 
harmful  to  human  health  or  the 
environment;  the  substance  is  necessary 
to  the  production  or  handling  of  an 
agricultural  product  because  of  the 
unavailability  of  wholly  natural 
substitute  products;  and  the  use  of  the 
substance  is  consistent  with  organic 
{arming  and  handling. 

The  second  set  of  criteria  in  section 
2118(c)(1)(B)  of  the  OFPA  (7  U.S.C. 
6517(c)(lKB))  describes  the  types  of 
substances  that  may  be  considered  for 
use  if  they  are  included  on  the  National 
List.  The  first  type  of  substance  is  one 
that  is  used  in  production  and  contains 
an  active  synthetic  ingredient  that  falls 
into  one  of  the  following  categories: 
copper  and  sulfur  compounds:  toxins 
derived  from  bacteria:  pheromones; 
soaps:  horticultural  oils:  fish  emulsions; 
treated  seed;  vitamins  and  minerals: 
livestock  parasiticides  and  medicines; 
and  production  aids,  including  netting, 
tree  wraps  and  seals,  insect  traps,  sticky 
banian,  row  covers,  and  equipment 
■  cl—nsers.  The  Secretary  has  accordingly 
reviewed  each  substance  proposed  in 
sections  205.22  and  205.24  for  inclusion 
on  the  National  List  to  determine  that  it 
is  an  active  synthetic  ingredient  or 
includes  an  active  synthetic  ingredient 
The  second  type  is  a  substance  that  is 
used  (in  a  formulation)  in  production 
and  (tbe  formulation)  contains  synthetic 
inert  ingredients  that  the  Administrator 
of  the  EPA  has  not  classified  as  inerts  . 
of  toxicological  concern;  and  the  third 
type  of  substance  is  one  that  is  used  in 
handling  and  is  non-synthetic  but  is  not 
organically  produced. 

The  third  criterion  in  section 
2118(c)(1)(C)  of  the  OFPA  (7  U.S.C 
651 7(c)(1)(C))  is  that  each  specific 
exemption  be  developed  Mxacding  to 


the  procedure  described  in  section 
2118(d)  of  the  OFPA  (7  U.S.C  6517(d)) 
for  establishing  and  amending  the 
National  List.  This  procedure  includes 
basing  the  proposed  National  List  on  the 
recommendations  received  from  the 
NOSB,  and  publishing  such  proposed 
National  List  in  the  Federal  Ref^stsr  for 
public  comment  before  establishing  the 
National  List.  The  same  procedure  must 
be  used  in  developing  any  amendments 
to  the  National  List. 

After  receiving  the  NOSB's 
reconunendations,  the  Secretary 
determined,  in  consultation  with  the 
Secretary  of  HHS  and  the  Administrator 
of  the  EPA  that  the  use  of  each 
substance  or  ingredient  being 
considered  for  inclusion  on  die 
proposed  National  List  of  synthetic 
substances  allowed  for  use  in  organic 
forming  would  meet  the  firat  set  of 
criteria.  We  then  examined  the  second 
set  of  criteria  to  make  determinations 
concerning  substances  being  considered 
for  inclusion  on  the  National  List  of 
allowed  synthetic  substances.  For  each 
substance  considered,  it  was  first 
necessary  to  determine  whether  the 
substance  is  synthetic  according  to  the 
definition  provided  by  the  Act.  The  Act 
defines  a  synthetic  substance  to  be  "a 
substance  that  is  formulated  or 
manufactured  by  a  chemical  process  or 
by  a  process  that  chemically  changes  a 
substance  extracted  from  naturally 
occurring  plant,  animal,  or  mineral 
sources,  except  that  such  term  shall  not 
apply  to  substances  created  by  naturally 
occurring  biological  processes." 

The  language  in  section 
2118(c)(l)(B)(i)  of  the  OFPA  (7  U.S.C. 
6517)(c)(lMB)(i)),  which  provides  one 
set  of  criteria  for  placing  a  substance  on 
the  National  List,  makes  it  clear  that 
only  synthetic  substances  that  contain 
active  ingredients  need  to  be  on  the 
National  List  in  order  to  be  permitted 
for  use  in  organic  production.  This 
provision  only  encompasses  active 
synthetic  ingredients  that  are  used  in 
production  and  that  come  within  certain 
categories.  We  have  accordingly 
proposed  a  definition  of  an  active 
ingredient  or  substance  (in  any  input 
other  than  pesticide  formulations)  to 
include  any  substance  that,  when  used 
in  a  system  of  organic  forming  or 
handling,  becomes  a  chemically 
functional  part  of  that  system,  or  is 
otherwise  of  significant  consequence  to 
the  production,  handling  and  integrity 
of  an  organically  produced  product. 
This  definition  excludes  substances  that 
are  present  in  insignificant  amounts  in 
the  agroecosystem.  such  as  equipment 
cleansers;  do  not  chemically  interact 
with  tbe  system,  such  as  plastic 
mulches  or  row  covers;  or  are  otherwise 


inconsequential  to  the  performance  of 
any  function  within  the  system. 

It  should  be  noted  that  a  formulated 
product  that  contains  a  substance  that  is 
an  active  synthetic  ingredient  and 
which  also  contains  a  synthetic  inert 
ingredient  may  only  be  used  if  the 
active  synthetic  ingredient  is  included 
in  one  of  the  proposed  allowed 
synthetic  categories.  Section 
2118(cMl)(B)(ii)  of  the  OFPA  (7  U.S.C 
6517(cHl)(B)(ii))  does  not  require  that 
inert  ingredients  be  included  as  a 
separate  category  of  the  National  Lost  in 
order  to  be  permitted  for  use  in  organic 
production.  lather,  the  Act  requires 
only  that  the  inert  ingredients  not  be 
classified  by  the  Administrator  of  the 
EPA  as  inerts  of  toxicological  concern  in 
order  for  the  substance  to  be  permitted 
for  use.  Our  proposal  for  evaluating 
formulations  that  contain  synthetic  inert 
ingredients  is  included  and  discussed  in 
proposed  sections  205.20  through 
205.21  and  the  corresponding 
supplemenbiry  information. 

Tne  discussions  held  by  the  NOSB  as 
they  evaluated  substances  under 
consideration,  and  their 
recommendations  for  their  proposed 
National  List,  served  as  the  primary 
basis  for  our  determinations  as  to 
whether  or  not  a  particular  substance  is 
active  and  synthetic,  and  if  so.  whether 
to  include  it  as  an  allowed  synthetic 
substance  on  the  proposed  National 
List.  A  discussion  of  those  substances 
that  we  have  determined  to  be  synthetic, 
but  not  active,  and  which  therefore  are 
not  required  to  be  included  on  the 
National  List  in  order  to  be  used  in 
organic  farming  and  handling,  is 
included  in  the  supplementary 
information  to  section  205.20  of  this 
proposal,  which  sets  forth  all  the 
categories  of  substances  and  ingredients 
that  can  be  used  in  organic  production 
and  handling. 

Basis  for  Including  Specific  Natural 
(Non-synthetic)  Substances  on  the 
National  List  of  Non-synthetic 
Substances  Prohibited  for  Use  in 
Organic  Farming  and  Handling 

In  this  proposal  the  word  non- 
synthetic  is  used  to  address  substances 
that  are  described  in  the  Act  as  either 
natural  or  non-synthetic.  No  definition 
is  provided  in  the  OFPA  for  the  word 
natiual.  There  is  also  a  great  deal  of 
ambiguity  currently  siurounding  the  use 
and  meaning  of  the  term  in  regard  to 
production  inputs,  nutritional 
supplements,  cosmetics  and  other 
products.  The  use  of  the  term  non- 
synthetic  in  section  2118  of  the  OFPA 
(7  U.S.C.  6517)  provides  us  with  the 
basis  for  using  this  term  in  our  proposed 
rule  to  describe  substances  that  are  not 


Federal  Regigtwr  /  Vol.  62,  No.  241  /  Tuesday,  December  16,  1997  /  Proposed  Rules  65887 


synthetic.  By  using  this  one  term  to 
describe  substances  that  are  not  ~^ 
determined  to  be  synthetic,  we  hope  to 
avoid  the  uncertainty  that  surrounds  the 
current  use  of  the  term  natural  in  the 
marketplace.  Therefore,  in  agreement 
with  the  recommendations  provided  by 
the  NOSB,  we  will  use  the  word  non- 
synthetic  in  this  and  all  other  provisions 
<k  this  proposal  to  address  substances 
that  are  described  in  the  Act  either  as 
natural  or  non-synthetic  substances. 

Natural  (non-synthetic)  substances  are 
generally  allowed  under  the  Act  for  use 
in  organic  farming  and  handling  and 
thus  do  not  have  to  be  included  on  the 
National  List  in  order  to  be  used, 
ffowever,  the  Act  does  provide  for 
specific  natural  (non-synthetic) 
substances  to  be  prohibited  for  use  in 
organic  farming  and  handling  if  certain 
criteria  are  met.  The  Act  also  provides 
that  the  specified  natural  (non- 
synthetic)  substances  which  are 
prohibited  for  use  in  organic  forming 
and  handling  are  to  be  put  on  the 
National  List  of  prohibited  substances. 

Section  2118(c)(2)  of  the  OFPA  (7 
U.S.C.  6517(c)(2))  delineates  the  criteria 
upon  which  tbe  decision  to  prohibit  the 
use  of  a  specific  natural  substance  is  to 
be  based.  These  criteria  require  that  the 
Secretary  determine,  in  consultation 
with  the  Secretary  of  HHS  and  the 
Administrator  of  the  EPA,  that  the  use 
of  the  substance  would  be  harmful  to 
human  health  or  the  environment,  and 
that  its  use  would  be  inconsistent  with 
organic  farming  or  handling  and  the 
purposes  of  the  Act 

Basis  for  Inclusion  of  Non-agricultural 
Substances  and  Non-organically 
Produced  Agricultural  Products  on  the 
National  List  as  Substances  Permitted 
for  Use  as  Inpvdients  In  or  On 
Processed  Organic  Products. 

One  criterion  provided  by  section 
2118(c)(l)(A)(ii)  of  the  OFPA  (7  U.S.C. 
6517(c)(lXA)(u))  for  inclusion  of  a 
substaiK:e  on  the  National  List  of 
synthetic  substances  permitted  to  be 
used  is  that  it  must  be  necessary  to  the 
production  or  handling  of  the 
agricultural  product  because  of  the 
unavailability  of  wholly  natural 
substitute  products.  Thus,  synthetic 
substances  used  in  handling  an  organic 
product  may  be  considered  for  inclusion 
on  the  National  List  of  substances 
permitted  to  be  used.  Such  substances, 
however,  must  be  evaluated  according 
to  the  same  criteria  as  synthetic 
substances  permitted  to  be  used  in  crop 
or  livestock  production,  in  accordance 
with  section  2118(c)(1)(A)  of  the  OFPA 
(7  U.S.C.  6517(c)(1)(A)).  Section 
2118(c)(l)(BMiii)  of  tiie  OFPA  (7  U.S.C. 
6517(c)(lHBHiii))  permits  the 


consideration  of  the  inclusion  of  non- 
synthetic  non-organically  produced 
substances  on  the  National  List  for  use 
in  handling  organic  processed  products 
if  they  meet  the  same  criteria  set  forth 
for  synthetic  substances  in  section 
2118(c)(1)(A)  of  tile  OFPA  (7  U.S.C 
6517(c)(1)(A)).  Because  a  substance  that 
is  not  an  agricultural  product  is 
considered  to  be  non-organically 
produced,  this  OFPA  provision  requires 
that  the  NOSB  and  the  Secretary 
evaluate  non-synthetic  non-agricultural 
substances  according  to  the  same 
criteria  and  procedure  as  an  active 
synthetic  substance  used  in  crop  or 
livestock  production  or  handling.  For 
these  reasons,  we  are  proposing  in 
section  205.26  a  National  List  category 
of  non-agricultural  substances  allowed 
as  ingredients  in  or  on  organic 
processed  products,  that  consists  of  both 
synthetic  and  non-synthetic  substances. 
A  separate  category  of  non-organically 
produced  agricultural  products  allowed 
as  ingredients  in  organic  processed 
products  is  proposed  in  section  205.27, 
also  in  accordance  with  section 
2118(c)(l)(B)(iu)  of  the  OFPA  (7  U.S.C 
6517(c)(l)(B)(iii)). 

Summary  of  the  National  List  and 
Petition  Process  for  Adding  New 
Substances 

Sections  205.20  and  205.21  of  subpart 
B  provide  a  summary  of  all  the 
categories  of  substances,  ingredients  and 
formulated  products  that  are  either 
allowed  or  prohibited  for  use  in  organic 
forming  and  handling.  These  sections 
are  proposed  in  order  to  make  clear  the 
status  of  any  substance  that  may  be 
considered  for  use  in  a  certified 
operation.  The  following  are  the 
categories  of  substances  that  we  propose 
comprise  the  National  List:  active 
s)mthetic  substances  allowed  for  use  in 
organic  crop  production  (section 
205.22);  non-synthetic  substances 
prohibited  for  use  in  organic  crop 
production  (section  205.23);  active 
sjmthetic  substances  allowed  for  use  in 
organic  livestock  production  (section 
205.24);  non-synthetic  substances 
prohibited  for  use  in  organic  livestock 
production  (section  205.25);  non- 
agricultural  substances  allowed  as 
ingredients  in  or  on  processed  products 
labeled  as  organic  or  as  made  with 
certain  organic  ingredients  (section 
205.26);  and  non-organically  produced 
agricultural  products  allowed  as 
ingredients  in  or  on  processed  products 
labeled  as  organic  or  as  made  with 
certain  organic  ingredients  (section 
205.27). 

The  six  categories  of  substances  we 
propose  for  the  National  List  delineate 
the  substances  that  can  and  cannot  be 


used  in  organic  crop  production,  in 
organic  livestock  production,  and  in 
processed  products  labeled  as  organic  or 
made  with  certain  organic  ingredients. 
Accordingly,  only  a  substance  that 
appears  in  more  than  one  category,  such 
as  sjrnthetic  mineral  nutrients  that  are 
proposed  for  use  in  both  crop 
production  and  as  livestock  feed 
supplements,  may  be  used  for  more  than 
one  purpose. 

Proposed  section  205.28  delineates 
the  process  by  which  a  person  may 
petition  the  NOSB  to  add  new 
substances  to  the  National  List  in  any  of 
the  six  aforementioned  categories, . 
which  entails  the  submission  of 
specified  information  to  USDA. 

Relationship  of  the  National  List  to  the 
Organic  Production  and  Handling 
Requirements 

Section  2118(a)  of  the  OFPA  (7  U.S.C. 
6517(a))  requires  the  Secretary  to 
establish  a  National  List  to  be  included 
in  the  standards  for  organic  production 
and  handling  established  under  the  Act 
We  have  accordingly  developed  the 
proposed  production  and  handling 
requirements  (sections  205.3  throu^ 
205.19)  and  the  National  List  (sections 
205.22  through  205.28)  as  a  imified 
whole.  The  practices  delineated  within 
the  proposed  requirements  for  organic 
production  and  handling  include 
appropriate  restrictions  and  conditions 
on  the  use  of  substances,  while  the 
National  List  delineates  what  substances 
may  or  may  not  be  used.  These 
standards  also  are  intended  to  be 
consistent  with  our  proposed  definition 
of  a  system  of  organic  forming  and 
handling,  which,  as  discussed 
previously,  was  created  in  order  to 
provide  a  concise  summary  of  the 
underlying  principles  implicit  in  the 
Act  Under  this  proposal,  any  substance 
that  is  permitted  to  be  used  in  organic 
forming  or  handling  must  be  used  in 
compliance  with  the  r^ulations 
delineated  in  sections  205.5  through 
205.19  of  subpart  B  and  must  also  meet 
the  requirements  proposed  in  section 
205.3(b)(1)  that  its  use  not  result  in  any 
measurable  degradation  of  soil  or  water 
quality.  We  believe  that  the  provisions 
proposed  here  for  the  appropriate  use 
and  application  of  substances  is  * 

consistent  with  the  provisions  of  the  Act 
that  address  the  National  List  and  with 
the  definition  of  a  system  of  organic 
fonning  and  handling. 

General  Rules  for  Categories  of 
Substances  and  Ingredients  Permitted 
for  Use  in  Organic  Farming  and 
Handling — Section  205.20 

Section  205.20  has  been  proposed  to 
make  it  clear  that  a  substance  or 
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ingredient  on  the  National  List  of 
•uMtances  permitted  to  be  used  in 
organic  fanning  and  handling  may  have 
its  use  restricted  under  other  proposed 

Tlatoiy  provisions, 
section  205.20(a)  we  propose  that 
sll  active  synthetic  substances  or  non- 
organically  produced  ingredients  that 
are  included  on  the  National  List  in 
sections  205.22.  205.24,  205.26,  or 
205.27,  and  therefore  permitted  to  be 
used  in  organic  farming  and  handling, 
would  have  to  be  used  in  compliance 
with  the  Act  and  all  the  regulations  we 
are  proposing.  In  paragraph  (b)  of  this 
section  we  propose  that  any  other 
substance  that  may  be  used  in  a  system 
of  organic  fanning  and  handlitig  also 
would  have  to  be  used  in  compliance 
with  the  Act  and  the  regulations.  Thus, 
any  substance  or  ingredient  that  is 
permitted  for  use  only  could  be  used  if 
its  use  complied  with  any  applicable 
restrictions  on  its  use  that  are  provided 
for  in  other  sections  of  the  proposed 
regulations.  For  example,  section 
205.7(cK2)(i)  permits  the  use  of 
synthetic  micronutrients  to  produce 
organic  crops  provided  that  the 
micronutrients  are  not  applied  in  a 
manner  intended  to  be  herbicidal.  and 
section  205.16(a)  permits  the  use  of  non- 
organically  produced  ingredients  in  a 
product  labeled  as  organic  provided  that 
the  ingredients  comprise  less  than  S 
percent  of  the  total  weight  of  the 
product,  excluding  water  and  salt.  Of 
course,  all  substances  used  in  organic 
forming  or  handling  also  must  be  used 
in  accordance  with  any  other  applicable 
Federal,  State,  or  local  regulations. 

hi  section  205.20(b)  we  propose  three 
categories  of  substances  that  are  not 
required  to  be  included  on  the  National 
List  in  order  to  be  permitted  for  use  in 
the  production  or  handling  of  organic 
products.  A  substance  that  does  not 
appear  on  the  National  LJst  would  have 
to  be  included  in  one  of  these  cat^ories 
in  order  to  be  used  in  organic  farming 
or  handling,  as  applicable. 

The  first  category  of  substances 
permitted  for  use  in  organic  fanning  or 
handling,  as  propose  in  paragraph  (b) 
of  this  section,  comprises  non-synthetic 
substances  that  are  not  included  on  the 
National  List  in  section  205.23  or 
seAion  205.25  as  a  non-synthetic 
substance  prohibited  for  use.  Section 
2118(c)(2)  of  the  OFPA  (7  U.S.C 
6517(c)(2))  provides  for  a  non-synthetic 
substance  to  bo  prohibited  in  organic 
farming  and  handling  only  when  it  is 
included  as  a  prohibited  substance  on 
the  National  List.  Also,  section  2113  of 
the  OFPA  (7  U.S.C.  6512)  states  that  a 
production  or  handling  practice  is 
permitted  under  the  Act  unless  it  is 
prohibited  or  otherwise  restricted,  or  is 


determined  to  be  inconsistent  with  the 
certification  program  established  under 
the  Act. 

The  following  list  contains  various 
substances  that  we  have  reviewed  in 
consultation  with  the  NOSB  and 
determined  to  be  both  non-s]mthetic 
and  as  not  meeting  the  Act's  criteria  that 
would  prohibit  their  use.  Therefore, 
these  substances  are  permitted  for  use  in 
organic  crop  production.  This  list  is  not 
intended  to  be  inclusive  of  all  non- 
synthetic  substances  allowed  for  use.  It 
is,  however,  based  on  lists  of  substances 
historically  permitted  for  use  in  organic 
production  by  existing  certification 
programs  and  is  included  here  as  a 
reference  guide. 

A  Ual  ofNataral  (Na»«yalkrtk:) 
lavtewsrf  fsr  Um  ia  Oisaak  Crop 
Prsiactlaa (Msa  leilasiti. far 
Oaijr) 

Animal  tubatancet  or  bypmduds: 
Blood  BMal 


PMi  Biiiliinrt 

FUh  hydrolyt  its 

Fish  producU  (fish  Daal,  fish  booas.  and 

fish  powdar) 
Fish  aolublM 
Guano,  bat  or  bird 
Hoof  and  horn  meal 
Iiu«ct  extracts 
Manure*,  animal 
Manure  tea 

Oyster  th«ll*  and  otiwr  sea  shells 
Oyster  shell  lime 
Sea  animal  wastes 
Tankage 
Whey,  dairy 
Worm  castings 
Beneficial  organisms 
Algaa 
Bacteria  (including  BttdUus  thuiingiensis 

(Bt]| 
Fungi 

Higher  animals 
Higtier  plants 
Insects 
Microbial  soil,  compost,  plant  and  soad 

inoculants 
Mites 

Nematodes 
Protoaoa 
Viruses 
Fermented  or  bio-processed  substances  and 

composts  (see  animal,  plant  and  mineral 

categories  for  compost  feed  stocks): 
Alcohoi-from  natural  sources  only  (Ethyl) 
Biodynamic  preparations 
Compost 
Compost  tea 
Gibberellic  add 
Leaf  mold 

Musliroom  compost 
Vinegar 
Mined  minerals  and  other  mined  substances: 
Basalt 

Borate  and  boron  products 
Calcium  sulfate  (^psum) 
Chilean  nitrate  (sodium  nitrate,  nitrate  of 

soda) 


Clavs 

Colloidal  phosphate 
Cryolite  (sodium  fluoaluminate) 
Dialomacaous  earth 
Dolomite 
Feldspar 
Granite  dust 
Graansand 

Humates,  mined  sources 
Humic  acid  derivatives 
Kiaaarita 
Lignite 
Limestone 
Marl 

Muriate  of  potash 
Niter  (potassium  nitrate) 
Peat  moss 
Perlite 

Phosphate  rock,  raw  ^ 

Potassium  sulCsIa 
Pumica 
Rock  dust 
Sand 
Sulfur 

Sulphate  of  potash  magnesia  (langbeinite) 
Sodium  bicubonate 
Vermicuhte 
Plant  subttances  or  bypmducta: 
Alfalfa  pellets,  or  meal 
Aquatic  plant  extracts 
Citrus  products 
Citrus  oil 
Cocoa  bean  hulls 
Cotton  gin  trash 
Cottonseed  meal 
Food  processing  ^ 
Garlic 

Grape  and  other  poo 
Hafoal  preparations 
Hay 
Kelp  or  saawfeed,  unprocessed,  meal, 

extracts  or  other  derivatives 
Leaves 
Molassae 

Neem  and  Neem  extracts 
Peanut  meal 
Peanut  hulls 
Plant  extracts 
Propolis 
Pyretluiuns 

Rice  hulls  and  other  residues 
Rotanone 
Ryania 
Sdwdilk 
Saw  dust,  baric  wood  chips  and  other 

wood  wastes 
Soybean  meal 
Straw 

Tobacco,  and  tobacco  by-products 
Wood  ash 
Vegetable  waste,  cannery  waste 

We  consider  a  non-synthetic 
substance  that  is  an  industrial  by- 
product to  be  synthetic  only  if  the 
substance  becomes  chemically  altered 
as  a  result  of  a  manufacturing  process. 
This  is  consistent  with  section  2103(21) 
of  the  OFPA  (7  U.S.C.  6502(21))  which 
defines  a  synthetic  substance  as  one  that 
is  formulated  or  manufactured  by  a 
chemical  process  or  by  a  process  that 
chemically  changes  the  substance. 
Examples  of  industrial  by-products  that 
are  synthetic  substances  are:  paper 
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manufacturing  wastes,  kiln  dust,  and 
leather  meal.  Whey  solids  and  sawdust 
are  examples  of  industrial  by-products 
that  are  not  chemically  altered  and  are 
therefore  non-synthetic. 

We  do  not  consider  non-synthetic 
substances  that  have  been  treated  with 
a  s  3mthetic  substance,  but  which  have 
not  been  chemically  altered  by  a 
manufacturing  process,  to  be  synthetic 
under  the  definition  given  in  the  AcL 
This  is  because  the  residues  of  synthetic 
substances  that  may  be  present  in  these 
materials  do  not  chemically  combine 
with  or  change  the  rhwininal 
composition  of  the  original  substance. 
Additionally,  the  presence  of  these 
residues  has  no  significant  efifect  on 
biological  and  chemical  interactions  in 
the  agroecosystem.  including 
physiological  efiects  on  soil  organisms, 
crops  and  livestock,  nor  would  the 
residues  cause  measurable  degradation 
to  soil  or  water  quality.  The  synthetic 
residues  therefore  are  not  considered  to 
be  active  synthetic  ingredients  or 
substances  under  the  definition  we  have 
proposed.  Examples  of  non-synthetic 
substances  that  may  have  been  treated 
with  a  synthetic  substance.  Imt  not 
chemically  altered,  include  mtmicipal 
yard  wastes  and  processing  wastes  fit>m 
non-organically  produced  crops,  such  as 
cotton  giu  trash  or  cocoa  hulls. 

We  aLBO  do  not  consider  certain, 
categories  of  substances  that  are 
delineated  m  section  2118(c)(l)(B)(i)  of 
the  OFPA  (7  U.S.C.  6517(c)(l)(B)(i)}. 
which  provides  one  set  of  criteria  for 
substances  which  may  be  included  on 
the  National  List  of  synthetic  substances 
allowed  for  use  in  organic  farming  and 
handling,  as  synthetic  substances 
according  to  the  definition  of  synthetic 
given  in  the  Act  We  are  therefore 
proposing  to  allow  the  use  of  the 
following  substances  in  oiganic 
production  and  handling  without  being 
included  in  the  National  List  of  active 
sjmthetic  substances  allowed  for  use  in 
orranic  farming. 

Toxins  derived  bom  bacteria  are  not 
synthetic  and  the  use  of  non-synthetic 
toxins  as  pest  control  substances  in 
organic  crop  production  would  be 
regulated  imder  section  205.9(eHl).  We 
note,  however,  that  toxins  derived  from 
genetically  engineered  micnrarganisms 
are  included  in  this  doctunent  as  a 
separate  listing  on  the  proposed 
National  List  of  active  synthetic 
substances  allowed  for  use  in  crop 
production,  as  set  forth  in  section 
20S.22(d)  of  subpart  B.  We  have 
included  toxins  derived  from 
genetically  engineered  bacteria  on  the 
proposed  National  List  primarily  so  that 
we  can  receive  comment  on  the  proper 
classification  of  these  substances,  and 


on  whether  they  should  be  allowed, 
prohibited,  or  approved  on  a  case-by- 
case  basis. 

Fish  emulsions  are  non-synthetic, 
although  they  may  contain  synthetic 
preservatives  or  stabilizers.  These 
preservatives  or  stabilizers  would  be 
considered  as  inert  ingredients,  as 
defined  hi  section  205.2,  because  they 
are  not  active  ingredients  in  the 
formulated  product  Also,  these 
preservatives  or  stabilizers  do  not 
chemically  alter  the  non-synthetic  fish 
emulsion;  therefore,  their  presence  in  a 
fonnulated  product  would  not  make  the 
fish  emulsion  synthetic  under  the 
definition  in  the  Act  However,  if  the 
level  of  a  synthetic  stabilizer  in  the  fish 
emulsion  is  higher  than  necessary  to 
stabilize  the  product,  the  stabilizer 
would  then  be  considered  as  a  synthetic 
{artilizer  and  thus  prohibited  uiuier 
section  210g(hXl)  of  the  OFPA  (7  U.S.C 
650e(b)(l)). 

Treated  seed,  i.e.,  seed  treated  with 
pesticides,  itself  is  not  a  synthetic 
substance  because  seed  is  an 
agricultural  product  and  the  treatment 
does  not  chemically  alter  or  combine 
with  the  seed.  When  a  treated  seed  is 
used  as  permitted  in  proposed  section 
205.8(a),  the  seed  treatment  does  not 
function  as  an  active  ingredient  for  its 
intended  use,  nor  do  we  consider  it  as 
causing  meesurable  degradation  of  soil 
or  water  quality;  therefore,  the  seed 
treatment  is  incidental  or 
inconsequential  when  treated  seed  is 
used  in  organic  production. 

The  second  category,  proposed  in 
paragraph  (b)(2)  of  this  section,  includes 
those  ^bstances  or  devices  that  are  not 
active  synthetic  ingredients  or 
substances,  as  defined  in  section  205.2. 
in  a  system  of  organic  farming  and 
handling.  This  category  encompasses 
certain  production  aids  used  in  crop 
and  livestock  production,  such  as 
plastics  or  other  8)mthetic  materials 
used  as  mechanical  devices,  treatments 
used  for  structures,  and  substances  that 
otherwise  do  not  enter  into  chemical 
interactions  in  the  agroecosystem  under 
normal  conditions  of  use.  It  also 
includes  certain  production  aids  and 
other  substances  used  in  handling  that 
are  considoed  to  be  incidental 
additives,  as  is  consistent  with  FDA  and 
FSIS  regulations  governing  ingredients 
that  must  be  included  on  product  labels. 

The  following  list  of  substances  or 
categories  of  substances  have  been 
determined  by  us  to  fall  into  this 
category  because  they  are  aids,  devices, 
or  incidental  additives  that  do  not 
contain  active  synthetic  ingredients  and 
do  not  meet  the  proposed  definition  of 
active  ingredient  or  substance,  and  are 
thnefore  permitted  for  use  in  organic 


production  or  hAndling  widiout 
inclusion  on  the  National  List  Inchided 
in  this  listing  are  some  catagtxies  of 
substances  delineated  in  section 
2118(cXl)(B)(i)  of  the  OFPA  (7  U^.C 
6517(cXl)(BNi)).  which  establishes  one 
set  of  criteria  fhr  substances  that  may  be 
included  on  the  National  List  as  well  as 
additional  substances  that  were 
considered  by  the  NOSB  for  inclusion 
on  the  National  List  This  discussion  is 
not  intended  to  be  an  all-inclusive 
listing  of  non-active  substSnces  that  may 
be  used  in  organic  production  or 

Production  aids  such  as  netting;  tree 
wraps  and  seals;  sticky  barriers;  row 
covers;  equipment  cleaners;  flocctilants; 
pelletizers;  adjuvants;  and  surfactants 
and  other  substances  added  to  water  to 
change  its  physical  properties  do  not 
contain  or  function  as  active  ingredients 
under  our  proposed  definition  of  active 
ingredient  because  proper  use  of  these 
substances  has  no  consequential  effects 
on  biological  and  rhtwniral  interactions 
in  the  agroecosystem  and  does  not  cause 
measurable  degradation  of  soil  or  water 
quality.  Agricultural  plastics,  whether 
used  as  insect  barriers,  mulch,  irrigation 
pipe,  season  extenders,  or  similar 
purposes,  cannot  be  said  to  enter  into 
chemical  interactions  in  the 
agroecosystem.  Substances  used  to 
adjust  the  texture  of  dry  materials  (e.g.. 
flocculants  or  pelletizers)  or  to  change 
the  phjrsical  qualities  of  water  (e.g., 
adjuvants  or  surfactants)  are  considered 
to  be  inconsequential  additives  rather  . 
than  active  ingredients  in  fertilizer,  pest 
control,  tank  mixes,  or  other  types  of 
product  formulations. 

S]mthetic  substances  used  in  insect  or 
rodent  traps  are  not  active  synthetic 
ingredients  because  they  are  not 
integrated  into  an  organic  production  or 
handling  system  and  do  not  interact 
chemically  with  any  element  of  the 
agroecosystem.  They  are,  additionally, 
prohibited  from  directiy  contacting  an 
organic  product  or  crop  and  thnefore 
would  not  aCfoct  the  integrity  of  an 
organic  product 

We  do  not  consider  wood  that  is 
treated  with  synthetic  preservatives  and 
used  in  buildings,  trellises  and  fences  to 
have  a  significant  potential  to  cause 
degradation  of  soil  or  %vater  quality 
bemuse  the  wood  preservatives  do  not 
chemically  interact  with,  or  affect  the 
integrity  of,  any  aspect  of  the 
agroecosystem  when  used  for  structures, 
even  structures  that  are  used  in  contact 
with  the  soil.  However,  in  certain 
situations,  treatments  used  to  preserve 
wood  have  been  shown  to  have  effects 
on  biological  and  chemical  interactions 
in  the  agroecosystem  that  would  cause 
the  treated  wood  to  be  considered  an 
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active  substance  under  our  proposed 
definition.  These  situations  are 
conditions  that  bring  the  wood  into 
prolonged  contact  with  soil  that  has  a 
very  high  organic  content,  as  is 
commonly  found  in  compost  bins  and 
containers  used  for  greenhouse  potting 
mixes.  We  therefore  would  consider 
treated  wood  to  be  an  active  sjmthetic 
substance  in  any  such  situation,  and 
thus  prohibited  for  use  in  conditions  of 
prolonged  contact  with  soil  that  has  a 
very  high  organic  content.  Further,  as 
discussed  in  the  supplementary 
information  for  section  205.21,  if  treated 
wood  were  to  be  used  as  a  bin  or 
container  for  an  organic  product,  its  use 
would  be  prohibited  under  section 
2in{aK5)  of  the  OFPA  (7  U.S.C. 
6510(aM5)).  which  prohibiU  the  use  for 
tlie  handling  of  organic  products  of  any 
storage  containers  or  bins  that  contain 
synthetic  fungicides,  preservatives  or 
fumigants. 

An  incidental  additive  used  in  the 
processing  of  agricultural  products, 
which  we  define  as  an  additive  present 
in  an  agricultural  product  at  an 
insigniHcant  level  and  that  does  not 
have  any  technical  or  functional  eftect 
in  the  product,  does  not  therefore  meet 
our  definition  of  an  active  ingredient. 
As  diacuaaed  in  the  supplementary 
infomMtion  for  section  205.26, 
incidental  additives  may  be  used  in 
organic  handling  without  inclusion  on 
the  National  List,  but  their  use  is 
resuiated  in  section  205.17(a). 

in  section  205.20(b)(3).  we  propose 
that  formulated  products  containing 
inert  ingredients  may  be  used  in  a 
certified  organic  farming  operation  if  the 
formulated  product  does  not  contain  an 
active  synthetic  ingredient  that  is 
prohibited  for  use  in  organic  farming, 
and  any  synthetic  inert  ingredient 
contained  in  the  formulation  is  not 
classified  by  EPA  as  an  inert  of 
toxicological  concern.  In  order  for  a 
formulated  product  to  be  used  in 
organic  crop  production,  each  active 
ingredient  it  contains  must  be  a 
wWFTftf*'^  that  is  permitted  under  the 
Act  and  subpart  B  of  part  205. 

Additionally,  the  Act  in  section 
2118(cKlMB)(ii)  of  the  OFPA  (7  U.S.C. 
6517(c)(l)(B)(ii))  speciRcally  prohibiU 
products  containing  substances 
classified  by  EP\  ax  inerts  of 
toxicological  concern.  We  have 
determined  that  this  prohibition  applies 
only  to  EPA  List  1  inerts  (Inerts  of 
Toxicological  Concern),  as  explained  in 
the  supplementary  information  for 
section  205.21(d).  Accordingly, 
formulations  containing  synthetic  inert 
substances  included  on  EPA  Ust  2, 
Potsntially  Toxic  InerU:  EPA  List  3, 
Insets  ai  Unknown  Toxicity;  and  EPA 


List  4.  Inerts  of  Minimal  Concern  would 
be  permitted  in  organic  production 
under  our  proposal. 

General  Rules  for  Categories  of 
Substances  and  Ingredients  Prohibited 
for  Use  in  Organic  Farming  and 
Handling— Section  205.21 

Section  205.21  delineates  five  general 
categories  of  substances  that  would  be 
prohibited  for  any  use  in  organic 
production  or  handling.  The  first  of 
these,  proposed  in  paragraph  (a)  of  this 
section,  would  be  an  active  sjmthetic 
substance  that  is  not  inclu<lad  aa  an 
active  synthetic  substance  pafmUlad  for 
use  in  either  organic  crop  or  livestock 
production  in  sections  205.22  or  205.24 
of  the  National  List.  This  category  is 
proposed,  as  stated  previously,  in 
accordance  with  sections  2105(1)  and 
21 18(cMl){B)(i)  of  the  OFPA  t7  U.S.C 
6504(1)  and  6517(c)(l)(B)(i))  which 
prohibit  the  use  of  any  active  synthetic 
substance  in  organic  production  nnlass 
it  is  on  the  National  List.  Our  proposed 
category  specifically  includes  any 
synthetic  carbon  based  subrtsnce  that 
fauBs  a  cytotoxic  awde  of  < 
defined  in  sectfaa  W&tJl. 
synthetic  carben  base 
discussed  in  the  supplementary 
information  for  section  20S.9(f).  They 
are  not  one  of  the  cetagoiies  of 
substances  that  is  identified  in  section 
2H8(c)(l)(B)(i)  of  the  OFPA  (7  U.S.C. 
6517(cMl)(B)(i))  as  s  possible  category  of 
synthetic  subetaooes  tkat  anagr  be  put  on 
the  National  List.  dMM  aUewring  their 
use.  It  should  be  noted  that  any  active 
synthetic  sutwtance  that  does  not  belong 
to  any  of  the  categories  of  substances 
identified  in  this  section  of  the  Act 
could  not  be  included  on  the  National 
List  and  thus  could  not  be  permitted  for 
use  in  organic  fanning  or  handling. 

Paragraph  (b)  of  this  section  would 
prohibit  the  use  of  a  non-agricultural 
subftance  used  es  an  ingredient  in  or  on 
t  processed  product  that  is  labeled  as 
organic  or  as  made  with  certain  ocganic 
ingredients  if  tlie  substance  is  not 
included  in  section  205.26  as  an 
allowed  non-agricultural  substance. 
This  category,  as  previously  discussed. 
is  proposed  in  accordance  with  section 
2118(c)(l)(BHiii)  of  the  OFPA  (7  U.S.C 
6517(c)(l)(B)(iii)).  which  permits  the 
use  of  a  non-organically  produced 
ingredient  in  handling  an  organic 
product  only  if  the  substance  is  • 
included  on  the  National  List. 

The  tiklrd  cstegocy.  proposed  in 
paiayph  (c)  of  this  sectJon.  would 
include  any  prohibited  non-synthetic 
substance  included  in  either  sections 
205.23  or  205.25.  The  absence  of  any 
prohibited  non-synthetic  substances  in 
this  proposal  is  discussed  in  the 


supplementary  information  for 
proposed  section  205.23. 

The  fourth  category  of  substances 
prohibited  under  this  proposal,  in 
section  205.21(d).  is  in  accordance  with 
section  2118(c)(l}(B)(ii}  of  the  OFPA  (7 
U.S.C.  6517(c)(l)(B)(ii)).  which  prohibite 
the  use  of  formulated  products  that 
contain  any  synthetic  inert  ingredient 
that  is  classified  by  the  Administrator  of 
the  EPA  as  an  inert  of  toxicological 
concern.  Inert  ingredients  of 
toxicological  concern  are  those  inert 
ingredients  included  on  the  EPA  List  1 
Inerts  of  Toxicological  Concern  (54  FR 
48314.  November  22, 1989).  Our 
proposed  provision  would  prohibit  the 
use  of  any  formulation  containing  an 
inert  ingredient  included  on  the  EPA 
List  1 ,  even  if  that  product  contained  an 
active  ingredient  that  was  otherwise 
alloiyed  in  this  subpart.  Formulated 
pesticidal  products  that  contain  EPA 
List  1  inerts  can  be  identified  by  organic 
producers  and  handlers  because  the 
EPA  requires  the  phrase  "This  product 
contains  the  toxic  inert  ingredient  .  .  ." 
to  appear  on  the  label  of  such  products. 

Paragraph  (e)  of  this  section  would 
prohibit  the  use  of  any  Cartilizer  or 
commercially  blended  fertilizer  that 
contains  an  active  synthetic  ingredient 
not  aUowred  for  use  in  crop  production 
as  provided  for  in  section  205.22,  or  that 
contains  an  active  prohibited  substance. 
This  prohibition  is  consistent  with 
section  2109(b)(1)  of  the  OFPA  (7  U.S.C. 
6508(b)(1))  and  would  apply  in  this 
proposal  only  to  substances  or  products 
which  meet  the  definition  of  fertilizer 
which  we  propose  in  section  205.2. 
Under  our  proposal,  the  provisions  of 
paragraph  (e)  of  this  section  would  not 
apply  to  substances  used  as 
micronutrients,  foliar  nutrients,  soil 
cation  balancing  agents,  soil 
conditioners,  or  substances  with  similar 
functions  which  do  not  meet  our 
proposed  definition  of  fertilizer  as  a 
single  or  blended  substance  applied  to 
the  soil  to  supply  any  of  the  three 
primary  plant  nutrients,  nitrogen  (N). 
phosphorus  (P)  and  potassium  (K), 
needed  for  the  growth  of  plants. 
Micronutrients  and  these  substances 
with  similar  functions  are  permitted  for 
use  in  organic  crop  production  in  most 
of  the  existing  organic  programs  we 
have  reviewed,  and  to  include  them 
within  the  category  of  synthetic 
fertilizers,  which  are  prohibited  under 
the  Act,  would  unnecessarily  restrict  the 
options  available  to  organic  farmers  for 
providing  essential  plant  nutrients  and 
maintaining  soil  fertility. 
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The  National  List  of  Active  Synthetic 
Substances  Allowed  for  Use  in  Organic 
Crop  Production — Section  205.22 

This  section  of  the  proposed 
regulation  lists  the  active  synthetic 
substances  that  have  been  reviewed  for 
use  in  organic  crop  production  and 
which  the  Secretary  proposes  be 
allowed  for  such  use  because  each 
meets  the  criteria  in  the  Act  that  permits 
their  use.  These  substances  have  been 
reviewed  by  the  NOSB  as  required  by 
the  Act,  and  have  been  determined  by 
the  Secretary  to  contain  or  function  as 
an  active  ingredient  in  one  of  the 
categories  the  Act  permits  for  inclusion 
on  the  National  List  as  a  substance 
permitted  for  use. 

Any  synthetic  substance  included  on 
the  National  List  appears  only  according 
to  its  generic  or  most  commonly  used 
name.  In  some  cases,  we  have  indicated 
other  commonly-known  terms  for 
certain  substances,  such  as  horticultural 
oils.  A  fiarmer  or  handler  is  expected  to 
request  clarification  from  the  applicable 
certifying  agent  in  the  case  of 
luicertainty  about  the  generic  name  of  a 
particular  brand-name  substance,  or 
about  the  use  of  any  substance  for 
which  there  might  be  any  other 
que8tt>ns. 

Section  205.22,  the  list  of  active 
synthetic  substances  allowed  for  use  in 
organic  crop  production,  is  organized 
into  groups  according  to  the  functions 
for  which  the  substances  may  be  used. 
These  groups  are:  horticultural  oils  used 
as  insect  pest  smothering  or  suffocating 
agents;  soaps  used  as  insecticides, 
algicides.  de-mossers,  large  anirnal 
repellents,  and  herbicides;  production 
aids;  toxins  derived  from  genetically 
engineered  bacteria  (that  are  not 
released  live  into  the  agroecosystem)  for 
use  as  pesticides;  copper  and  sulfur 
compounds  used  as  pesticides;  minerals 
used  as  micronutrients;  and  minerals 
used  as  defoliants  in  fiber  production. 

Most  of  the  substances  included  in 
this  section  of  the  National  List  are 
proposed  in  accordance  with  the 
recommendations  provided  by  the 
NOSB.  There  are,  however,  a  few  cases 
in  which  we  have  determined  it 
necessary  to  amend  the  NOSB  2 

recommendations  concerning  a 
particular  substance  in  consideration  of 
the  Act,  public  input,  and  other 
information,  including  evaluations  by 
the  technical  advisory  panels.  The 
following  are  substances  for  which  the 
NOSB  recommendations  differ  from  our 
proposed  list  in  section  205.22. 

The  NOSB  recommended  restricting 
the  use  of  herbicidal  soaps  (proposed  in 
section  205.22(b))  to  non-field 
applications.  We  determined,  however. 


that  the  uses  of  herbicidal  soaps  allowed 
by  Q'A  would  not  be  harmful  to  human 
health  or  the  environment  and  are 
consistent  with  the  other  criteria 
provided  by  the  Act,  and  thus  do  not 
need  to  be  restricted^o  non-field 
applications.  The  available  evidence 
suggests  that  these  soaps  are  not 
persistent  in  the  agroecosystem  and 
would  not  cause  measurable 
degradation  of  soil  or  water  quality  or 
have  discemable  efiiacts  on  biological 
and  chemical  interactions  in  the 
agroecosystem. 

The  NOSB  recommended  allowing 
certain  specific  antibiotics  as  pesticides 
in  crop  production,  but  did  not 
recommend  to  allow  othere  for  this  use, 
particularly  Avermectin.  Based  on  a 
review  of  the  technical  information  for 
these  substances,  we  determined  that  all 
the  antibiotics  labeled  for  use  as 
pesticides  by  EPA  are  of  equally 
minimal  consequence  in  their  effects  on 
biological  and  chemical  interactions  in 
the  agroecosystem  and  would  not  cause 
measurable  degradation  of  soil  or  water  . 
quality  when  properly  used  according  to 
label  instruction  and  use  restrictions, 
and  there  are  no  other  criteria  specified 
in  the  Act  that  any  specific  substance  in 
this  category  fails  to  meet 

The  synergist  piperonyl  butoxide 
(PBO)  (proposed  in  section  205.22(c)(9)) 
was  not  recommended  by  the  NOSB  for 
inclusion  on  the  National  List;  the  vote 
to  approve  PBO  failed  by  only  one  vote 
to  achieve  the  two-thirds  majority 
required  for  approval.  PBO  is  extracted 
from  a  non-S]mthetic  substance,  but  is 
modified  synthetically  in  the  process  of 
extraction  and  refining;  it  does  not 
appear  to  persist  in  the  raivironment  or 
otherwise  have  significant  effects  on 
biological  and  chranical  interactions  in 
the  agroecosystem  or  cause  measurable 
degradation  of  soil  or  water  quality,  and 
is  consistent  with  the  other  criteria 
specified  in  the  Act.  It  also  functions  in 
a  manner  that  significantiy  reduces  the 
amounts  required  of  some  botanical 
pesticides  that  may  be  applied.  In 
consideration  of  the  benefits  of  reducing 
the  amount  of  botanical  pesticides  used 
in  an  organic  farming  operation,  which 
the  scientific  evidence  clearly  indicates 
is  mora  likely  to  effsct  biological  and 
chemical  interactions  in  the 
agroecosystem  than  the  PBO,  we  have 
determined  that  PBO  should  appear  as 
an  allowed  synthetic  substance  on  the 
projposed  National  List. 

Ine  NOSB  did  not  recommend  to 
include  on  the  proposed  National  List 
killed  microbial  pesticides  (toxins 
derived  from  genetically  engineered 
bacteria  that  are  not  released  live  into 
the  agroecosystem),  such  as  the  Bacillus 
thtuingiensis  toxin  (proposed  in  section 


205.22(d)).  However,  several  technical 
experts  to  the  NOSB  reviewed  these 
substances  positively,  and  did  not  raise 
concerns  about  their  effects  on 
biological  and  chemical  interactions  in 
the  agroecosystem  when  these 
substances  are  properly  used.  We  have 
included  toxins  derived  from 
genetically  engineered  bacteria  that  are 
not  released  live  into  the  agroecosystem 
on  the  proposed  National  List. 

Our  research  indicates  that  the 
genetically  engineered  bacteria  from 
which  the  toxins  proposed  for  inclusion 
on  the  National  List  in  section  205.22(d) 
are  derived  are  not  released  live  into  the 
agroecosystem  and  therefore  do  not 
have  the  potential  to  reproduce.  Oui 
research,  however,  indkates  that  the 
toxins  themselves  if  overused  may  have 
the  potential  to  induce  accelerated 
resistance  of  pest  populations.  In  this 
regard,  we  would  likis  to  receive  public 
comment  and  technical  and  scientific 
data  as  to  the  effects  of  the  use  of  toxins 
derived  bora  genetically  engineered 
bacteria  that  are  not  released  live  into 
the  agioecosyistem  on  the  biological  and 
chemical  interactions  in  the 
agroecosystem. 

The  NOSB  recommended  that 
minerals  used  as  defoliants  in  organic 
fiber  production  (proposed  in  section 
20S.22(g))  should  be  restricted 
according  to  their  use  and  source 
because  of  their  potential  to  cause 
measurable  degradation  of  soil  and 
water  quality.  However,  technical 
information  we  reviewed  about  the  use 
of  these  substances  indicates  that  they 
are  unlikely  to  result  in  measurable 
degradation  of  soil  and  water  quality  in 
the  amounts  applied  for  the  defoliation 
of  fiber  crops.  We  have,  therefore,  listed 
calciiun  chloride,  magnesium  chloride, 
sodium  chlorate,  and  sodium  chloride 
as  allowed  synthetic  substances  used  to 
defoliate  fiber  crops.  In  accordance  with 
proposed  section  205.3(b)(2),  a  non- 
synthetic  substance,  such  as  sodium 
chloride  extracted  from  brine,  would 
have  to  be  chosen  in  preference  to  any 
s)mthetic  defoliant,  whenever  possible. 
However,  we  determined  that  all  four 
substances  reviewed  should  appear  on 
die  National  List  because  they  are 
relatively  indistinguishable  with  respect 
to  their  potential  for  measurable 
depadation  of  soil  and  water  quality.  In 
addition,  all  these  minerals  are  avaUable 
in  both  synthetic  and  non-synthetic 
forms  that  are  not  readily 
distinguishable,  and  thus  would  have  to 
appear  on  the  National  List  in  order  to 
be  permitted  for  use. 

The  NOSB  has  reviewed  amino  acids 
(proposed  in  section  205.22(b)(S))  but 
has  not  yet  made  a  recommendation  as 
to  whether  to  include  them  on  the 
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National  List  as  allowed  synthetic  crop 
production  substances.  However,  the 
NOSB  did  vote  to  allow  the  use  of 
certain  vitamins,  which  are  similar  to 
amino  acids  in  their  use  as  a  crop 
production  aid  and  their  effects  on  soil 
and  water  quality.  We  did  not  find  any 
scientific  evidence  that  amino  acids, 
which  are  synthetically  derived  but 
chemically  identical  to  substances  that 
.  are  normally  found  in  soil  organic 
matter,  pose  any  concern  for  measurable 
ikmailitinn  of  soil  and  water  quality 
^d  they  meet  all  the  other  criteria 
established  in  the  Act  We  therefore 
have  included  amino  acids  on  the 
proposed  National  List  for  use  as  an 
oroanic  crop  production  aid. 

The  NOSB  recommended  the 
following  substances  for  inclusion  on 
the  National  List  of  allowed  synthetic 
substances,  but  we  have  not  included 
tbrn  on  the  proposed  National  List 
biH!Miff  we  determined  that  they  were 
non-synthetic.  Therefore,  they  may  be 
used  in  organic  farming  without  being 
included  on  the  National  List. 

Fish  products,  aquatic  plant  extracts, 
and  humic  acid  and  its  derivatives  are 
not  included  because,  as  discussed 
previously,  we  determined  that  they  are 
non-synthetic.  Although  the  NOSB  also 
had  concerns  about  synthetic 
extractants  used  to  produce  these  non- 
synthetic  substances,  we  determined 
that  the  extraction  methods  for 
snlMlMicea  used  in  crop  production  are 
inconeequential  in  their  effects  on 
biological  and  chemical  interactions  in 
the  «groecosy stem  or  to  measurable 
degradation  of  soil  and  water  quality. 
Additionally,  the  addition  of  small 
amounts  of  synthetic  stabilizers  or 
preservatives  to  these  products  is  of 
minimal  concern  and,  as  discussed  in 
the  supplementary  information  for 
section  205.20  of  this  proposal,  the 
inclusion  in  a  formulated  product  of 
synthetic  inert  ingredients  that  are  not 
of  toxicological  concern  does  not  cause 
the  product  to  be  prohibited  for  use  in 
organic  production.  However,  we  are 
aware  that  synthetic  stabilizers 
sometimes  may  be  added  to  such 
products  at  levels  higher  than  necessary 
to  stabilize  the  formulation  in  order  to 
increase  its  fertilizer  value.  In  such 
casea.  the  stabilizers  would  be 
considered  to  be  synthetic  fertilizers, 
which  are  prohibited  for  use  in  organic 
production  by  section  2109(b)(1)  of  the 
OFPA  (7  U.S.C.  e508(b)(l))  and 
proposed  section  205.7(d)(1).  A  certified 
producer  or  handler  is  expected  to 
request  clarification  from  the  certifying 
agent  in  the  case  of  uncertainty  about 
whether  a  specific  product  would  be 
prohibited  according  to  this  definition. 

Elemental  sulfur  also  was 
recommended  by  the  NOSB  for 


inclusion  in  proposed  section  205.21. 
However,  we  consider  elemental  sulfur 
to  be  non-synthetic  regardless  of  its 
source. 

Potassium  nitrate  (niter)  was  reviewed 
by  the  NOSB  as  a  synthetic  substance 
and  was  not  recommended  for  inclusion 
as  an  allowed  synthetic  substance  for 
organic  crop  production.  However,  we 
reviewed  information  that  potassium 
nitrate  also  exists  as  a  natiiral  mineral 
deposit  that  may  be  mined  for 
agricultural  use.  Although  we  agree 
with  the  NOSB  and  do  not  consider 
synthetic  potassium  nitrate  to  meet  the 
criteria  for  inclusion  as  a  synthetic 
substance  on  the  National  List,  niter  in 
the  form  of  a  non-synthetic  mined 
product  would  be  allowed  for  use  in 
organic  production  under  the  Act  and 
the  proposed  regulations  in  subpart  B  of 
this  part. 

The  following  substances  were 
recommended  by  the  NOSB  for 
inclusion  as  allowed  synthetic 
substances  for  organic  crop  production. 
We  have  not  included  them  on  the 
National  List  because  we  consider  them 
not  to  be  active  substances  or 
ingredients  in  the  applications  for 
which  they  are  used  and  therefore,  as 
previously  discussed,  are  substances 
that  may  be  used  in  a  certified  organic 
operation  without  inclusion  on  the 
National  List 

Plastic  mulches  and  row  covers  do 
not  interact  chemically  with  the 
agroecosystem  and  are  specifically 
permitted  under  section  2109(c)(2)  of 
the  OFPA  (7  U.S.C.  6508(c)(2))  if  they 
aie  lenovad  at  the  end  of  each  harvest 

Disinfectants,  such  as  alcohols, 
hydrogen  peroxide  and  chlorine  bleach 
that  are  used  to  cleaa  equipment;  sticky 
traps  and  barriers;  and  ammonium 
caroonate  used  as  bait  in  traps  are  not 
used  directly  on  soil  or  crops  and  thus 
are  not  active  because  they  have  no 
significant  consequence  to  the  organic 
production  system. 

Lignin  sulfonate,  which  is  used  as  a 
dust  suppressant  or  as  a  chelating  agent, 
is  not  active  in  either  use  because,  in  the 
former  instance  it  is  not  applied  to  soil 
used  for  crop  production  and,  in  the 
latter  instance,  it  is  not  an  active 
ingredient  in  a  formulated 
(micronutrient)  product. 

Detergents  and  other  emulsifiers  used 
as  surfactants  or  adfuvants  often  are 
added  in  very  small  quantities  direcUy 
to  tank  mixes  used  for  spraying  and  are 
considered  to  be  non-active,  just  as  inert 
ingredients  within  a  formulated  product 
are.  Similar  considerations  apply  to 
sodium  silicate  and  other  substances 
used  to  affect  the  surface  tension  of 
water,  as  is  sometimes  done  to  improve 


the  buoyancy  of  tree  fruit  during 
packing. 

The  NOSB  also  recommended  that 
lumber  treated  with  arsenates  not  be 
included  on  the  National  List  as  an 
allowed  synthetic  substance.  However, 
as  previously  discussed,  vre  determined 
that  a  substance  used  to  treat  lumber 
that  is  used  for  such  purposes  as 
buildings,  fences  and  trellises  caimot  be 
considered  to  be  an  active  ingredient 
under  our  definition  of  an  active 
ingredient.  However,  evidence  we  have 
reviewed  indicates  that  arsenates  and 
other  synthetic  lumber  preservatives 
may  become  active  when  in  contact 
with  soil  having  a  very  high  organic 
content,  such  as  soil  used  in  greenhouse 
beds  or  compost  bins.  Because  arsenates 
and  other  synthetic  substances  used  to 
preserve  lumber  are  not  proposed  by  us 
to  be  included  on  the  National  List  as 
active  synthetic  substance,  and  because 
section  2109(c)(1)  of  the  OFPA  (7  U.S.C 
6508(c)(1))  specifically  prohibits  the  use 
of  arsenic  or  lead  salts  in  organic  crop 
production,  the  use  of  arsenates  and 
other  synthetic  lumber  preservatives  in 
any  manner  that  might  be  considered  an 
active  use  would  be  prohibited  under 
the  Act  and  this  proposal.  Furthermore, 
section  2111(a)(5)  of  the  OFPA  (^.S.C. 
6510(a)(5))  prohibits  the  use  of  storage 
containers  or  bins  that  contain  any 
synthetic  fungicides  or  preservatives  in 
handling  organic  products  and  this 
would  include  bins  constructed  of 
arsenate  treated  lumber. 

Finally,  the  NOSB  recommended  that 
biosolids,  or  municipal  sludge,  should 
be  classified  as  synthetic  and  were  not 
appropriate  for  use  in  organic  crop 
production.  The  EPA  defines  biosolids    - 
as  the  primarily  organic  residuals, 
produced  by  current  wastewater 
treatment  processes  that  treat  domestic 
sewage,  that  can  be  beneficially 
recycled.  Under  current  EPA 
regulations,  such  recycling  can  include 
land  application  of  biosolids  to  provide 
primary  plant  nutrients  and 
micronutrients  to  crops  and  vegetation 
produced  in  agriculture  and  to  improve 
soil  characteristics  by  providing 
necessary  moisture  and/or  organic 
matter  to  enhance  soil  tilth.  (5ver  the 
years,  EPA,  USDA,  and  FDA  have 
issued  joint  policy  statements  that  have 
endorsed  the  beneficial  utilization  of 
biosolids  on  land  for  purposes  that 
include  the  production  of  fruits  and 
vegetables.  However,  to  prevent 
potential  problems,  the  guidance 
contains  steps  that  must  be  taken 
relative  to  issues  such  as  the  amount  of 
cadmium  and  lead  that  can  be  applied 
to  the  soil,  the  amount  of  PCBs  in  the 
biosolids,  and  the  relative  accumulation 
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of  heavy  metals  into  edible  plant  parts. 
Under  these  and  other  restrictions 
contained  in  40  CFR  Part  503.  biosolids 
can  be  safely  used  in  conventional 
agriculture.  However,  we  are  requesting 
comments  to  assess  the  extent  to  which 
biosolids  may  be  used  in  organic 
production.  The  USDA  specifically 
invites  comments  on  whether  the  use  of 
biosolids  (municipal  sludge)  should  be 
permitted  or  prohibited  in  organic 
production.  The  USDA  also  invites 
comments  on  the  classification  of 
biosolids  as  a  synthetic  rather  than  a 
non-s3mthetic  substance.  Comments 
should  detail  the  basis  for  the 
commenter's  recommendation, 
including  the  agricultural,  policy, 
technical,  or  scientific  factors. 

The  National  List  of  Non-Synthetic 
(Natural)  Substances  Prohibited  for  Use 
in  Organic  Crop  Production — Section 
205.23 

The  NOSB  has  recommended  that  the 
rodenticide  strychnine,  the  fertilizer 
ingredient  manure  ash,  and  the 
pesticide  sodiiun  fluoaluminate,  which 
are  non-sjmthetic  (natural)  substances, 
be  prohibited  for  use  in  organic  forming 
and  handling.  As  stated  previously,  in 
order  for  the  Secretary  to  prohibit  the 
use  of  a  non-synthetic  (natiual) 
substance  in  an  organic  fanning  or 
handling  operation,  it  must  be 
determined  that  the  use  of  such 
substance  both  would  be  harmful  to 
human  health  and  the  environment  and 
inconsistent  with  organic  farming  or 
handling.  Further,  the  Secretary  of  HHS 
and  the  Administrator  of  EPA  must  be 
consulted. 

The  Secretary  of  HHS  and  the 
Administrator  of  EPA,  respectively, 
have  the  authority  to  regulate  crop 
production  substances  according  to 
human  health  and  safety  and 
environmental  protection.  These  two 
agencies  have  the  responsibility  to 
review  and  establish  appropriate . 
restrictions  on  the  use  of  any  substance 
as  a  pest  control,  food,  feed  or  drug,  and 
the  applicable  agency  must  determine 
that  allowed  use  of  the  substance  poses 
no  threat  to  human  health  and  the 
environment  before  permitting  a 
substance  to  be  used  in  agricultiual 
production  or  handling.  In  consulting 
with  these  agencies,  they  concluded  that 
their  review  of  these  substances  showed 
that,  when  used  according  to  the 
requirements  established  by  these 
agencies,  the  substances  do  not  meet  the 
criteria  in  the  Act  for  inclusion  on  the 
National  List  of  [»ohibited  non- 
sjmthetic  (natural)  substances.  In 
concurrence  with  this  conclusion,  we 
have  determined  that  there  can  be  no 
non-synthetic  substance  that  meets  both 


of  the  OFPA  criteria  for  being 
designated  as  a  prohibited  non-synthetic 
substance,  and  we  did  not  accept  die 
NOSB's  recommendation  for  the 
prohibition  of  strychnine,  manure  ash, 
and  sodium  fluoaluminate.  We  only 
include  sections  205.23  and  205.25  in 
our  proposal  so  that  appropriate 
substances  may  be  included  on  the 
National  List  in  the  fiiture  should  this 
be  determined  to  be  necessary. 

The  National  List  of  Active  Synthetic 
Substances  Allowed  for  Use  in  Organic 
Livestock  Production — Section  205.24 

The  substances  proposed  for 
inclusion  in  this  section  of  the  National 
List  are  listed  as  the  following  six 
categories:  trace  minerals;  nutrients  and 
dietary  supplements;  feed  additives 
(provided  they  are  also  included  in 
section  205.26);  animal  drugs  and  other 
animal  health  care  substances;  vaccines 
and  biologies;  and  pest  control 
substances  (provided  they  also  are 
included  in  section  205.22). 

This  section  would  permit  any  active 
synthetic  substance  permitted  by  FDA, 
EPA  and  USDA  in  the  specified 
categories  to  be  allowed  for  use  in 
organic  livestock  production  when  used 
in  accordance  with  the  restrictions 
specified  by  the  ^proving  agency  and 
the  restrictions  specified  in  mis  section. 
We  have  proposed  these  active  synthetic 
substances  to  be  permitted  for  use  after 
reviewing  the  NOSB  recommendations 
for  livestock  substances  to  be  included 
on  the  National  List,  and  their 
recommendations  for  the  use  of 
vitamins,  minerals,  inoculants, 
vaccines,  antibiotics  and  parasiticides  in 
livestock  production.  Our  proposed  list 
is  consistent  with  sections  2110  and 
2118  of  the  OFPA  (7  U.S.C.  6509  and 
6517).  which  delineate  feeding  and 
health  care  practices  to  be  used  in 
organic  livestock  production  and  the 
categories  of  synthetic  substances 
related  to  livestock  production  that  may 
be  included  in  the  National  List 

Section  2110(d)  of  die  OFPA  (7  U.S.C. 
6509(d))  prohibits  certain  uses  of 
veterinary  medications,  specifically 
subtherapeutic  doses  of  antibiotics  and 
routine  administration  of  synthetic 
internal  parasiticides,  in  organic 
livestock  production.  The  use  of  other 
veterinary  medications,  except  vaccines, 
is  prohibited  only  in  the  absence  of 
illness.  This  indicates  that  therapeutic 
doses  of  antibiotics,  non-routine  use  of 
sjmthetic  internal  i>arasiticides.  any  use 
of  vaccines,  and  administration  of  any 
veterinary  medication  to  treat  an  illness 
are  all  permitted  under  the  Act.  without 
the  need  to  include  these  substances  on 
the  National  List  of  synthetic  substances 
permitted  to  be  used.  However,  because 


livestock  parasiticides  and  medicines 
are  also  included  among  the  categories 
of  active  synthetic  substances  in  section 
2118(c)(l)(B)(i)  of  die  OFPA  (7  U.S.C. 
6517(c)(l)(B)(i))  tiiat  would  need  to  be 
included  on  the  National  List  in  order 
to  be  permitted  to  be  used,  we  have 
included  animal  dnigs  (veterinary 
medications)  in  this  section  of  the 
proposed  National  List  in  order  to 
clarify  that  their  use  is  permitted. 

All  of  the  categories  proposed  for 
inclusion  in  this  section  of  the  National 
List,  other  than  animal  drugs  and  other 
animal  health  care  substances  and 
vaccines  and  biologies,  have  l>een 
explicitiy  reviewed  by  the  NOSB  itself 
and  proposed  for  inclusion  as  either 
crop  production  substances  in  section 
205.22  or  as  ingredients  allowed  in 
processed  products  in  section  205.26. 
We  are  including  the  categories  of 
animal  drugs  and  nniipo)  health  care 
substances  and  vaccines  and  biologies 
in  the  National  List  because  these 
substances  have  already  been  evaluated 
by  the  applicable  regiUatory  agency  that 
approves  them  for  general  use  by 
criteria  similar  to  those  hi  section 
2119(m)  of  die  OFPA  (7  U.S.C.  6518(m)) 
that  are  to  be  used  by  the  NOSB  in 
evaluating  a  substance. 

A  representative  of  the  FDA's  Center 
of  Veterinary  Medicine  (CVM) 
addressed  the  NOSB  in  Rohnert  Park, 
California,  in  October  1994,  to  explain 
in  detail  the  review  process  conducted 
by  CVM  in  reviewing  veterinary  drugs 
and  establishing  withdrawal  times.  The 
NOSB  voted  at  its  meeting  in  Austin, 
Texas,  on  October  31, 1995,  to  accept 
the  FDA  evaluations  of  antibiotics, 
parasiticides,  vitamins  and  minerals  and 
the  USDA  evaluations  of  inoculants  and 
vaccines  as  equivalent  to  the  substance 
review  process  established  for  the  NOSB 
in  sections  2119(k),  (1)  and  (m)  of  the 
OFPA  (7  U.S.C.  6518  (k),  (1)  and  (m)). 
However,  in  doing  so,  the  NOSB  did 
indicate  that  it  would:  defer  the  initial 
technical  advisory  panel  review  of 
synthetic  vitamins  and  minerals  for  a 
period  of  two  years  unless  a  specific 
vitamin  or  mineral  is  identified  in  the 
interim  as  being  in  conflict  with  organic 
principles  and  therefore  requires  an 
immediate  review;  defer  the  initial 
review  of  vaccines  and  inoculants  for  a 
{leriod  of  two  years,  except  in  the  case 
of  a  substance  that  may  be  in  conflict 
with  organic  principles  and  therefore 
requires  an  immediate  review;  and 
establish  a  priority  ranldng  of  antibiotics 
and  parasiticides  to  be  used  by 
producers  when  administering  aninm) 
drugs.  To  date,  the  NOSB  has  not  yet 
established  a  priority  ranking  for 
preferred  use  of  the  antibiotics  and 
parasiticides  approved  by  FDA. 
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The  National  List  of  Non-Synthetic 
Substances  Prohibited  for  Use  in 
Organic  Livestock  Production — Section 
205.25 

As  previously  disctused  with 
referaoca  to  proposed  section  205.23,  nd 
substances  are  proposed  in  this  section 
because  we  have  determined  that  no 
non-synthetic  substances  meet  the 
criteria  provided  in  section  2118(c)(2)  of 
the  OFPA  (7  U.S.C.  6517(c)(2))  for 
prohibiting  their  use. 

The  National  List  of  Non-agricultural 
Sub^artcas  Allowed  as  Inpedients  in  or 
on  Processed  Products  Labeled  as 
Organic  or  Made  With  Certain  Organic  • 
Ingredients — Section  205.26 

We  propose  in  §  205.26  the  National 
List  category  of  non-agricultural 
substances  allowed  as  ingredients  in  or 
on  processed  products  labeled  as 
organic  or  made  with  certain  organic 
ingredients.  As  discussed  previously, 
this  section  of  the  National  List  is 
proposed  to  satisfy  the  provision  in 
section  21 18(c)(l)(B](iii)  of  the  OFPA  (7 
U.S.C  6517(c)(1)(B)(iii))  that  a  non- 
organically  produced  substance  used  in 
handling  be  evaluated  as  if  it  were 
synthetic,  and  therefore  the  use  of  such 
a  substance  is  prohibited  unless  it 
appears  on  the  National  List. 

The  inclusion  of  both  synthetic  and 
non-synthetic  non-agricultural 
substances  in  this  category  is  necessary 
because,  as  was  indicated  in  the  NOSB's 
deliberations,  it  is  often  very  difficult  to 
decisively  classify  many  non- 
agricultural  ingredients  as  synthetic  or 
non-synthetic.  For  example,  citric  acid 
is  a  naturally  occurring  substance  that 
may  be  obtained  from  citrus  fruits. 
However,  after  reviewing  and  discussing 
the  process  by  which  virtually  all 
commercially  available  citric  acid  is 
formulated,  the  NOSB  was  almost 
evenly  divided  in  its  vote  as  to  whether 
or  not  this  process  rendered  the 
substance  synthetic  under  the  definition 

firovided  in  section  2103  of  the  OFPA 
7  U.S.C.  6502). 

We  have  not.  however,  proposed  to 
include  in  this  section  of  the  National 
List  any  substance  (ingredient)  that  does 
not  meet  our  definition  of  an  active 
ingredient.  Substances  that  at*  not 
active  ingredients  are  coBridewd  to  be 
incidental  additives,  and  such 
substances  are  not  consistent  with  the 
FDA  and  FSIS  requirements  for 
substances  that  must  be  listed  on  a 
product  label.  As  previously  discussed, 
because  incidental  additives  are  not 
active  ingredients,  they  are  not 
otherwise  prohibited  by  the  Act  and 
may  thus  be  used  in  handling  organic 
products  without  having  to  be  included 


on  the  National  List  We  are  accordingly 
including  only  substances  that  do  meet 
the  definition  of  an  active  ingredient, 
and  that  therefore  are  required  by  the 
FDA  and  FSIS  to  be  listed  on  a  product 
label,  in  the  National  List  of  non- 
agricultural  substances  allowed  as 
ingredients  in  or  on  processed  organic 
products. 

Proposed  §  205.26  contains  an 
alphabetical  listing  of  the  generic  name 
of  the  non-agricultural  substances 
which  meet  the  Act's  criteria  for 
inclusion  on  the  National  List  as 
substances  permitted  to  be  used.  These 
substances  have  been  reviewed  by  the 
NOSB  and  included  in 
recommendations  made  by  them  to  the 
Secretary  regarding  substances  to  be 
included  on  the  proposed  National  List. 
In  most  cases,  substances  are  listed 
individually,  such  as  ammonium 
bicarbonate  or  lactic  acid,  but  in  many 
cases  categories  of  substances,  such  as 
cultures  (dairy,  non-synthetic)  or 
nutrient  supplements,  are  listed.  When 
a  category  is  listed,  the  use  of  any 
substance  that  belongs  to  that  category 
is  allowed. 

This  section  diverges  from  certain 
recommendations  provided  by  the 
NOSB.  As  discussed  with  respect  to 
allowed  synthetic  substances  used  in 
crop  production,  propoeed  in  $  205.22, 
certain  substances  that  the  NOSB 
recommended  be  included  on  the 
National  List  of  substances  allowed  for 
use  as  ingredients  in  or  on  processed 
organic  products  are  not  active,  and  are 
thus  not  included  in  this  section.  These 
substances,  which  may  be  used  without 
inclusion  on  the  National  List,  are 
diatomaceous  earth,  clays  including 
kaolin  and  bentonite,  nitrogen,  oxygen, 
ozone,  chlorine  bleach,  perlite,  sodium 
hydroxide,  ethylene,  hydrogen 
peroxide,  and  potassium  hydroxide. 

Kelp  was  reviewred  and  recommended 
by  the  NOSB  aa  a  pennitted  non- 
agricultural  substance  in  processed 
products.  We  have  not  included  kelp  as 
a  non-agricultural  substance  permitted 
for  use  because  kelp  and  other  seaweeds 
are  plants  harvested  from  the  wild,  and 
so  are  considered  agricultural  products 
as  opposed  to  non-agricultiual  products 
when  used  as  ingredients  in  processed 
organic  products.  Kelp  also  might  be 
considered  a  nutrient  supplement  when 
used  as  a  source  of  iodine  in  food  meant 
for  human  consumption  and  as  a  source 
of  iodine  and  trace  minerals  in  livestock 
feed. 

The  NOSB  recommended  the  plant 
derived  waxes  camauba  wax  and  wood 
rosin  for  inclusion  on  the  proposed 
National  List.  (Wood  rosin  also  is 
referred  to  as  lac-resin,  shellac-based 
wax,  or  resin).  We  have  included 


camauba  wax  and  wood  rosin  in  this 
proposed  section  and  additionally 
propose  to  include  candelilla  wax  and 
beeswax  as  allowed  non-agricultural 
subwtances.  Candelilla  wax  is  a  plant 
derived  wax  that  is  commonly  used,  as 
is  beeswax,  in  coatings  for  beah 
produce.  We  consider  both  waxes  to  be 
necessary  to  the  handling  of  agricultural 
products  and  as  meeting  the  other 
requirements  of  section  21 18(a)  of  the 
OFPA  (7  U.S.C.  6517(0))  that  must  be 
met  before  such  substances  may  be 
permitted  to  be  used.  In  accordance 
with  section  2111(a)(5)  of  the  OFPA  (7 
U.S.C.  6510(a)(5)),  which  prohibits  the 
use  of  any  paclLSging  materials  that 
contain  synthetic  fungicides  or 
preservatives,  any  wax  used  as  a  coating 
on  fresh  produce  could  not  contain 
synthetic  preservatives  or  fungicides. 

The  NOSB  recommended  the 
inclusion  of  unmodified  cornstarch  as  a 
permitted  substance  and  postponed  a 
decision  on  other  unmodified  starches. 
Unmodified  starches  are  agricultural 
ingredients  because  they  are 
manufactured  from  agricultural 
products  through  methods  that  do  not 
meet  the  Act's  definition  of  synthetic. 
Their  use  would  therefore  be  permitted 
as  non-organic  agricultural  ingredients 
in  proposed  §  205.27. 

'The  NOSB  reviewed  whey  protein 
and  did  not  recommend  it  for  inclusion 
on  the  National  List  of  allowed  non 
agricultural  ingredients.  We  consider 
whey  protein  to  be  necessary  to  the 
handling  of  certain  agricultural  products 
because  of  the  unavailability  of  wholly 
natural  products,  which  use  is  then 
provided  for  in  section  2118(c)(l)(A)(U) 
of  Uie  OFPA  (7  U.S.C.  6517(c)(l)(AKii)). 
This  substance  also  meets  the  other 
criteria  in  the  Act  for  inclusion  on  the 
National  List,  and  we  accordingly 
propose  that  it  be  included  as  an 
allowed  non-agricultiual  ingredient  as 
part  of  our  category  whey  and  its 
fractions. 

The  NOSB  also  recommended  not  to 
include  magnesium  carbonate, 
potassium  phosphate,  magnesium 
stearate,  and  potassium  iodide  on  their 
proposed  National  List  of  non- 
agricultural  ingredients  allowed  in 
agricultural  products  labeled  as  organic. 
However,  the  NOSB  recommended  that 
these  four  substances  be  permitted  in 
products  labeled  as  made  with  certain 
organic  ingredients.  Because  our 
proposed  National  List  is  applicable  to 
both  types  of  labeled  products,  we 
propose  to  include  magnesium 
carbonate,  potassium  phosphate, 
magnesium  stearate  and  potassium 
iodide  in  this  section  and  allow  their 
use  in  products  labeled  organic  and 
made  with  certain  organic  ingredients. 
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'  iPotaasium  iodide  is  not  listed 
separately  because  it  is  included  within 
the  nutrient  supplement  category). 

Chymosin  is  an  enzyme  that  occius 
naturally  in  animals  and  currently  is 
being  produced  through  geQetically 
engineered  microorganism  in  quantities 
suitable  for  cheese  production.  The 
NOSB  recommended  that  clfymosin  not 
be  included  on  the  proposed  National 
List  of  non-agricultural  substances 
because  it  is  derived  from  a  genetically 
engineered  microorganism.  We  have 
included  chymosin  on  the  proposed 
National  List  so  as  to  solicit  public 
commenL 

The  NOSB  recommended  that 
enzymes  derived  from  bacteria  which 
were  not  genetically  engineered  are 
appropriate  for  use  as  non  agricultural 
ingredients  in  uricultural  products 
labeled  as  organic  or  made  with  certain 
organic  ingredients.  Although  the  NOSB 
has  not  completed  its  review  of  sources 
of  non-s3mthetic  enzymes,  such  as  plant, 
animal,  and  micro-organisms  other  than 
bacteria,  we  have  included  the  category 
of  enzymes,  non-synthetic  in  this 
section  of  the  proposed  National  List  for 
the  purpose  of  receiving  comment 
during  the  period  that  the  NOSB 
completes  its  review  and  develops  its 
recommendation.  When  they  have 
completed  their  review,  appropriate 
notice  will  be  provided.  We  would 
consider  animal-derived  rennet  to  be 
included  in  the  category  of  non- 
synthetic  enzymes. 

The  NOSB  classified  calcium  sulfate 
as  synthetic  and  did  not  recommend  it 
for  inclusion  on  the  proposed  National 
List  of  non-agricultural  substances 
pennitted  to  be  used.  However,  we  are 
aware  of  at  least  one  source  of  mined 
gypsum  (non-synthetic)  that  is  refined 
to  food  grade  calcium  sulfate.  Also,  we 
received  conunents  from  some 
manufacturers  of  tofu  who  stated  their 
preference  for  calcium  sulfate  over  other 
fXMgulants.  Non-synthetic  calcium 
sulfate  could  serve  in  some  cases  as  a 
wholly  natural  alternative  to  the  use  of 
synthetic  tofii  coagulants,  and  otherwise 
meets  the  Act's  criteria  for  inclusion  on 
the  National  List  of  non-agricultural 
substances  pennitted  to  be  used.  We 
have  therefore  included  calcium  sulfate 
in  this  section  of  the  proposed  National 
List 

Some  substances  included  in  this 
proposed  section  205.26  as  non- 
agricultural  substances  are 
manufactured  frtim  fised  stocks  that  are 
agricultural  products,  such  as  corn. 
Some  persons  may  thus  consider  these 
substances  to  be  agricultural  products, 
and  therefore  not  appropriate  for 
inclusion  in  this  section  of  the  National 
List  We  have  included  these  substances 


because  they  are  not  easily  recognizable 
as  agricultural  products,  or  because 
there  is  some  likelihood  that  the 
processing  methods  used  to  purify  these 
substances  would  render  them  synthetic 
as  defined  under  the  Act.  The  inclusion 
of  these  substances  in  this  section  is 
based  on  our  definition  of  a  non- 
agricultural  ingredient  (proposed  in 
section  205,2)  as  a  substance  that  is 
extracted,  isolated  from,  or  is  a  fraction 
of  an  agricultural  product,  so  that  the 
identity  of  the  agricultural  product  is 
unrecognizable  in  the  extract,  isolate  or 
fraction.  Examples  of  these  proposed 
substances  include:  ascorbic  acid, 
beeswax,  citric  acid,  candelilla  wax. 
camauba  wax.  canageenan.  non- 
synthetic  colors,  lactic  acid,  lecithin, 
mono  and  diglycerides,  pectin, 
potassium  acid  tartrate,  tartaric  acid  and 
whey  and  its  fiections.  Since  many  of 
these  substances  originate  from 
agricultural  products,  it  is  possible  that 
these  substances  could  be  available  in 
the  fiitiue  as  organic  agricultural 
products. 

Non-organically  Produced  Agricultural 
Products  Allowed  as  Ingredients  In  or 
On  Processed  Products  Labeled  as 
Organic  or  Made  With  Organic 
Ingredients— Section  205.27 

Non-organically  produced  agricultural 
..ingredients  are  permitted  for  use  in 
processed  organic  products  under 
section  2111(a)(4)  of  the  OFPA  (7  U.S.C. 
6510(aM4)),  provided  that  they  comprise 
less  than  five  percent  by  wei^t  of  Uie 
finished  product,  exclusive  of  water  and 
salt  and  are  included  on  the  National 
Ust  Section  2118(cMl)(BXiii)  of  the 
OFPA  (7  U.S.C  6517(c)(l)(B)(iii)) 
requires  non-organically  produced 
substances  to  be  evaluated  according  to 
the  same  criteria  used  for  active 
synthetic  ingredients  in  order  to  be 
pennitted  for  use  as  ingredients  in 
organic  products.  In  its  review  of  non- 
organically  produced  agricultiual 
products,  the  NOSB  concluded  that  all 
agricultural  products,  considered  as  a 
category,  meet  the  criteria  for  including 
substances  on  the  National  List,  as  set 
forth  in  sections  2118(cHl)(A)  and 
2119(m)  of  the  OFPA  (7  U.S.C 
6517(cKl)(A)  and  6518(m)).  hi 
concurrence  with  the  NOSB,  we  are 
proposing  in  this  section  that  all  non- 
organically  produced  agricultiual 
products  be  allowed  as  ingredients  in 
organic  processed  products.  Under  this 
proposal,  any  agricultural  product  could 
be  used  if  such  use  complied  with  the 
provisions  proposed  in  section  205.16. 


Amending  the  National  List— Section 

205.28 

Section  2119(n)  of  the  OFPA  (7  U.SXL 
6518(n))  requires  the  establishment  of  a 
petitfon  procedure  by  which  interested 
parties  may  request  the  NOSB  to 
evaluate  substances  for  inclusion  on  the 
National  List  We  accordingly  have 
proposed  in  section  205.28  a  process  by 
which  an  interested  party  may  petition 
the  NOSB  to  review  a  substance  and 
make  a  recommendation  as  to  vrhether 
the  substance  should  be  included  in  die 
National  List  as  an  allowed  active 
synthetic  substance,  a  prohibited  noD- 
synthetic  substance,  or  a  non- 
agricultural  substance  allowed  to  be 
used  as  an  ingredient  in  or  on  processed 
ormiic  products. 

This  section  also  proposes  the 
information  that,  to  the  extent  it  is 
available  to  the  petitioner,  should  be 
included  in  the  petition  to  assist  the 
NOSB  review  of  the  substance  and  the 
Secretary's  determination  as  to  its 
inclusion  on  the  National  List.  The 
information  requested  by  proposed 
paragraph  (d)  of  this  section  would 
provide  information  relevant  to  the 
issues  that  are  to  be  examined  when 
considering  placing  a  substance  on  the 
National  list  This  would  include 
information  that  would  enable  the 
Secretary  to  determine  whether  a 
substance  functions  as,  or  contains,  an 
active  synthetic  ingredient,  and  whether 
it  falls  into  one  of  the  categories  of 
active  synthetic  substances  that  may  be 
includml  on  the  National  List  of 
approved  substances.  This  would  also 
include  information  needed  to  evaluate 
the  health,  environmental,  and 
agroecosystem  effects  of  the  substance. 

This  proposed  section  also  woidd 
require  regulatory  information,  such  as 
registration  of  the  substance  in  question 
with  EPA  or  FDA.  Other  required 
information  would  include  a 
description  of  the  manufacturing 
process  of  the  substance,  product 
characteristics,  safety  information 
relating  to  the  substwce,  and 
bibliographies  of  scientific  literature 
relating  to  the  substance  that  may  be 
avaifable  to  the  p>etitioner  to  be 
submitted.  The  petitioner  would  be 
requested  to  submit  information  that 
describes  alternative  substances  or 
alternative  cultural  methods  that  could 
be  utilized  in  place  of  the  substance, 
and  that  smnmarizes  the  effects  on  the 
environment,  human  health,  and  farm 
ecosystem  that  might  support  the  use  of 
the  substance.  This  information  is 
needed  to  help  determine  whether  a 
substance  is  an  active  synthetic 
ingredient  in  one  of  the  categories  that 
the  Act  in  section  2118(cKl)(B)(i)  of  the 
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OFPA  (7  U.S.C  6517(cMl)(B)(i)). 
penniU  to  be  used  if  it  is  on  the 
National  List  and  whether  allowance  of 
a  synthetic  substance  is  justified  by  the 
lack  of  a  suitable  non-synthetic  or 
cultural  alternative,  as  required  under 
secUon  2118(c)(lMA)(ii)  of  the  OFPA  (7 
U.S.C.  6517(c)(l)(A)(ii)).  Other 
information  required  to  be  submitted  is 
needed  to  determine  whether  a  non- 
synthetic  substance  will  be  prohibited 
for  use  under  the  criteria  specified  in 
iwtion  2118(cK2)  of  the  OFPA  (7  U.S.C. 
•517(c)(2)). 

SecUon  2118(d)  of  the  OFPA  (7  U.S.C. 
6517(d))  includes  provision  for  the 
procedure  by  which  amendments  may 
be  made  to  the  National  List.  Following 
receipt  of  a  fmtition.  as  proposed  in  this 
section,  the  Secretary  would  determine 
whether  the  substance  is  within  one  of 
the  categories  of  the  National  Liit.  If  the 
substance  is  within  one  of  the  defined 
categories,  it  would  be  reviewed  by  the 
NOSB  in  accordance  with  the  criteria 
provided  in  the  Act 

After  the  NOSB  submits  its 
recommendations  concerning  a 
petitioned  substance  to  the  Secretary, 
the  Secretary  would  then  determine 
whether  the  substance  satisfies  the 
criteria  listed  in  section  2118(c)  of  the 
OFPA  (7  U.S.C.  6517(c))  regarding  the 
inclusion  of  substances  on  the  National 
List  as  an  allowed  or  prohibited 
substance.  If  the  Secretary  determines 
that  the  substance  does  meet  these 
criteria,  the  addition  of  the  substance  to 
the  National  List  would  then  be 
proposed  as  an  amendment  to  the 
National  List  according  to  the  procedure 
established  in  section  2118(d)  of  the 
OFPA  (7  U.S.C.  6517  (d)),  which 
includes  publication  in  the  Federal 
Ifiigisliii  of  a  proposed  amendment  to 
the  National  List  and  an  opportunity  for 
public  comment. 

As  provided  for  in  section  2118(e)  of 
the  OFPA  (7  use.  6517(e)).  the  NOSB 
also  would  review  any  substance  on  the 
National  List  within  five  years  of  the 
substance  being  allowed  or  prohibited 
for  use.  and  would  provide  the 
Secretary  with  recommendations  as  to 
whether  the  substance  should  remain  on 
the  National  List  The  Secretary  would 
decide  whether  to  renew  each 
allowance  or  prohibition  in  order  for  an 
allowed  or  prohibited  substance  to 
remain  on  the  National  List.  The 
Secretary's  decisions  concerning  this 
then  would  be  published  in  the  Fadval 
■agister. 

Subpart  C — label:  Labeling,  and 
Market  Information 

Sections  2106(a)(lKA)  and  (B)  of  the 
OFPA  (7  U.S.C.  6505(a)(1)(A)  and  (B)) 
•tats  that  pwsons  msy  sell  or  label 


^ricultural  products  as  organically 
produced  only  in  accordance  with  the 
Act.  and  that  persons  may  affix  a  label 
to  and  provide  other  market  information 
concerning  organically  produced 
agricultural  products  only  when  the 
products  an  produced  and  handled  in 
accordance  with  the  Act. 

In  accordance  with  the  Act.  we  are 
proposing  in  subpart  C  of  this  part 
provisions  regarding  labels,  ^beling, 
and  marketing  information  for 
agricultural  products  that  are 
organically  produced  and  for  any 
agricultural  products  that  contain 
organically  produced  ingredients. 
Additionally,  provisions  also  are 
included  for  the  use  of  the  USDA  seal 
on  labels,  labeling,  and  other  market 
information  as  authorized  by  section 
2106(aK2)  of  the  OFPA  (7  U.S.C. 
6505(a)(2)).  and  this  subpart  also 
addresses  the  use  of  products  that 
originate  from  operations  that  sell  no 
more  than  $5,000  annually  in  value  of 
agricultural  products.  Thme  operations 
are  exempt  from  certain  provisions  of 
the  Act. 

Agricultural  Products  in  Packages  Sold. 
Labeled,  or  Represented  as  Organic — 
Section  205.100 

In  accordance  with  section  2106  of 
the  OFPA  (7  U.S.C.  6505)  which 
provides  for  selling  and  labeling  a 
product  as  organically  produced,  we 
propose  in  section  205.100  of  this 
subpart  our  labeling  provisions  for 
agricultural  products  in  packages 
described  in  section  205.16(a)  that  are 
•old.  labeled,  or  represcmted  as  organic. 
These  are  finished  products  that  contain 
at  least  95  percent  organically  produced 
ingredients,  by  weight,  excluding  water 
and  salt,  hereafter  referred  to  as 
"products  that  contain  at  least  95 
percent  organic  ingredients".  The 
percentage  of  the  product  that  is  not 
organic  must  be  made  of  some 
combination  of  non-agricultural 
ingredients  and/or  non-organically 
produced  agricultural  products 
included  on  the  National  List  Packaflss 
are  defined  in  our  proposal  as  a 
container  or  wrapping  that  bears  a  label 
and  which  encloses  an  agricultural 
product,  except  for  agricultural  products 
in  bulk  containers,  shipping  containers, 
or  shipping  cartons. 

In  paragraph  (a)  of  this  section,  we 
propose  the  terms  that  may  be  used  on 
agricultural  products  described  in 
soctiOB  205.ie(s)  that  are  sold,  labeled, 
or  raprasented  as  organic,  (i.e..  products 
that  contain  at  least  95  percent  organic 
ingredients).  We  propose  to  allow  the 
term  organic  to  be  used  on  the  principal 
display  panel  to  modify  the  name  of  the 
product  and  in  the  ingredients 


statement  to  modify  the  name  of  each 
ingredient  organically  produced  and 
handled  in  accordance  with  the  Act  and 
the  regulations  in  this  part.  We  have 
defined  the  principal  display  panel  to 
be  that  part  of  a  label  that  is  most  likely 
to  be  displayed,  presented,  shown  or 
examined  under  customary  conditions 
of  display  for  retail  sale.  The  ingredients 
statement  is  defined  as  the  listing  of  the 
ingredients  contained  in  a  product 
listed  by  their  common  or  usual  names 
in  the  descending  order  of 
predominance.  The  ingredients 
statement  is  usually  located  on  the 
information  panel  of  products  other 
than  meat  and  poultry  products  and  is 
often  located  on  the  principal  display 
panel  of  meat  and  f>oultry  products,  but 
may  be  placed  on  other  paclcage  panels 
because  of  package  restrictions. 

We  are  proposing  to  aUow  the  term 
organic  to  appear  on  the  principal 
display  panel  to  ensure  a  clear, 
consistent  and  conspicuous 
identification  of  organically  produced 
agricultural  products  for  consiuners. 
Examples  of  the  use  of  this  term  are 
organic  grapes,  organic  beef,  organic 
peppermint  tea.  organic  vegetable  soup, 
organic  whole  wheat  bread,  and  organic 
ice  cream.  We  are  proposing  to  allow 
the  term  organic  to  be  used  in  the 
ingredients  statement  to  modify  the 
name  of  each  organically  produced 
ingredient  in  order  to  provide 
consumers  with  a  means  of  luiowing 
which  ingredients  have  been  organically 
produced.  Many  consumers  would 
consider  information  about  the  specific 
organic  ingredients  contained  in  a 
product  to  be  essential  information  to 
have  as  a  part  of  their  purchasing 
decision. 

Section  2106(a)(2)  of  the  OFPA  (7 
U.S.C.  6505(aK2))  provides  for  products 
that  meet  USDA  standards  for  organic 
production  to  incorporate  the  USDA 
seal  on  such  agricultural  products. 
Additionally.  secUon  2108  of  the  OFPA 
(7  U.S.C  6507)  provides  for  a  State  to 
establish  a  State  organic  program  that 
meets  the  requirements  of  the  national 
organic  program.  If  a  State  does  so.  and 
its  program  is  approved  by  USDA.  we 
beUeve  it  is  appropriate  to  allow  the 
State  to  have  a  seal  represenUng  its 
program,  and  to  allow  agricultxiral 
products  produced  under  such  a  State 
program  to  bear  a  State  seal. 
Accordingly,  we  propose  in  paragraph 
(a)(3)  of  this  secUon  that  a  USDA  seal, 
and  a  State  seal  that  represents  a  State 
organic  program  approved  by  the 
Secxletary.  as  provided  for  in  section 
205.402  of  subpart  F.  may  be  used  on 
the  priiKripal  display  panel  of  packages 
of  agricultural  products  labeled  as 
organic.  These  seals  would  reflect  that 
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the  product  was  produced  and  handled 
in  accordance  with  the  Act  and  the 
regulations  in  this  part,  and  if 
applicable,  the  requirements  of  a  State 
organic  program  approved  by  the 
Secretary. 

We  thmk  that  the  terms  and  marlcs 
used  on  the  principal  display  panel, 
which  is  the  most  visible  panel,  should 
be  those  terms  and  marks  which  simply 
and  clearly  present  informaUon  about 
the  organic  nature  of  the  agricultural 
product  and  its  compliance  with  the 
national  organic  program  requirements 
and,  if  applicable,  the  requirements  of 
an  approved  State  organic  program.  This 
is  consistent  with  the  purposes  stated  in 
sections  2102(2)  and  (3)  of  the  OFPA  (7 
U.S.C  6501(2)  and  (3))  to  assure 
consiuners  that  organically  produced 
products  meet  a  consistent  standard  and 
to  facilitate  commerce. 

We  propose  in  paragraph  (a)(4)  of  this 
section  the  terms  and  marks  which  may 
Appear  on  the  information  panel  of 
products  in  packages  that  are  sold, 
labeled,  or  represented  as  organic  (i.e., 
products  that  contain  at  least  95  percent 
organic  ingredients).  We  have  defined 
the  information  panel  to  be  that  part  of 
the  label  immediately  contiguous  and  to 
the  right  of  the  principal  display  panel 
as  observed  by  an  individual  facing  the 
principal  display  panel,  unless  an 
allowance  has  to  be  made  for  another 
section  of  the  label  to  be  designated  as 
the  informaUon  panel  because  of  size  or 
other  limitations.  Many  meat  and 
poultry  products  do  not  have  an 
information  panel. 

Most  of  the  terms  and  marks  proposed 
to  be  permitted  to  be  used  on  the 
informaUon  panel  of  products  that 
contain  at  least  95  percent  organic 
ingredients  are  the  same  terms  and 
marks  previously  proposed  to  be 
allowed  to  be  used  on  the  principal 
display  panel:  the  term  organic,  the 
USDA  seal,  and  a  State  seal  representing 
a  State  organic  program  approved  by  the 
Secretary.  Additionally,  we  propose  to 
permit  on  the  information  panel  the  use 
of  a  certifying  agent's  name, -seal,  logo 
or  other  identification  which  represents 
that  the  farm,  wild  crop  harvesting,  or 
handling  operation  that  produced  or 
handled  the  finished  product  is  a~ 
certified  operation.  We  are  proposing 
here  to  allow  only  the  identification  of 
the  certifying  agent  that  certified  the 
operation  that  produced  or  handled  the 
finished  product.  We  believe  that 
allowance  of  the  use  of  multiple 
identification  of  certifying  agents  who 
certify  any  operation  involved  in  the 
production  or  handling  of  the  product 
would  be  unwieldy  and  confusing  to  the 
consimier.  We  invite  comments  on  this 
issue. 


The  NOSB  received  some  public    . 
comment  which  requested  that 
identification  of  a  certifying  agent  on 
product  labels  be  prohibited.  Other 
public  comments,  however,  indicated 
that  the  identification  of  a  certifying 
dgent  should  be  required  on  product 
labels  to  inform  consumers  of  the 
s{>ecific  organization  that  performed  the 
certification  of  the  operation. 
Additionally,  some  public  comments 
requested  that  the  identification  of  a 
certifying  agent  be  optional,  so  that  each 
individual  producer  and  handler  could 
decide  whether  to  include  this 
identification  on  their  label. 

After  evaluating  the  public  conunents, . 
we  agree  that  the  decision  as  to  whether 
to  include  the  certifying  agent's 
identification  on  a  label  should  be 
optional.  We  believe  that  inclusion  of 
the  identification  of  the  certifying  agent 
who  certified  the  operation  that  made 
the  finished  product  is  not  essential. 
Therefore,  we  have  included  this 
identification  of  a  certifying  agent  in  oiu* 
proposal  as  optional  information  that 
may  be  included  on  the  information 
panel  of  a  label  of  products  that  contain 
at  least  95  percent  organic  ingredients. 

We  propose  to  allow  the  pbcement  of 
the  identification  of  the  certifying  agent 
on  the  information  panel,  but  not  on  the 
principal  display  panel,  because  we 
want  the  principal  display  panel  to 
include  only  those  terms  or  marks  that 
would  be  important  to  everyone,  i.e., 
those  terms  or  marks  that  present 
information  about  the  organic  nature  of 
the  agricultural  product,  its  compliance 
with  the  nation^  organic  program 
requirements  and,  if  applicable,  the 
requirements  of  an  approved  State 
organic  program;  we  do  not  feel  that  the 
identification  of  a  certifying  agent  is  this 
type  of  information.  We  propose  to 
allow  the  placement  of  the 
identification  of  the  certifying  agent  on 
the  information  panel,  rather  than 
restricting  its  use  to  other  less 
prominent  panels,  because  we  agree 
with  the  public  input  we  received  that 
stated  that  this  information  would  be 
important  to  some  consumers  in  their 
purchasing  decisions. 

In  paragraph  (a)(5)  of  this  section,  we 
propose  that  the  terms  or  marks  that 
may  appear  on  the  information  panel  for 
products  sold,  labeled,  or  represented  as 
organic  (i.e.,  products  that  contain  at 
least  95  percent  organic  ingredients) 
also  may  be  used  on  any  package  panels 
of  the  product  excluding  the  principal 
display  panel.  Additionally,  we  are 
proposing  that  these  same  terms  and 
marks  may  be  used  on  the  product's 
labeling  and  on  market  information 
about  the  product.  We  have  defined 
labeling  to  be  written,  printed  or  graphic 


material  accompanying  a  product  at  any 
time  or  displayed  about  the  product  at 
the  retail  store.  Marl^et  information  has 
been  defined  to  be  any  written,  printed, 
audio-visual  or  graphic  information, 
including  advertising,  pamphlets,  flyers, 
catalogues,  posters,  and  signs,  that  are 
used  to  assist  in  the  sale  or  promotion 
of  a  product.  This  provision  is 
consistent  with  secUon  2106(aHl)(B)  of 
the  OFPA  (7  U.S.C.  6505(a)(lKB)). 
which  provides  for  labels  and  market 
information  to  be  provided  for  and 
affixed  on  agricultviral  products  that  are 
produced  and  handled  in  accordance 
with  the  Act  and  die  regulations  in  this 
part. 

Agricultural  Products  in  Packages  Sold. 
Labeled,  or  Represented  as  Made  With 
Catain  Orgiuuc  Ingredients — Sectimi 
205.101 

Section  2106(cKl)  of  the  OFPA  [7 
US.C.  6505(c)(1))  authorizes  the 
Secretary,  in  consultation  with  the 
NOSB  and  the  Secretary  of  Health  and 
Human  Services,  to  allow  the  use  (rfthe 
word  organic  on  the  principal  display 
panel  of  an  a^icultural  product  that 
contains  at  least  50  percent  organically 
produced  ingredients  by  weight, 
excluding  water  and  salt,  only  for  the 
purpose  of  describing  the  organically 
produced  ingredients.  Our  proposed 
section  205.16(b)  makes  it  clear  that  this 
type  of  product  is  one  containing  at 
least  50  percent,  but  less  than  95 
percent,  organically  produced 
ingredients.  The  Secretary  has  consulted 
with  the  Secretary  of  Health  and  Human 
Services  and  reviewed  the  NOSB 
recommendations  for  this  matter.  We 
are  proposing  to  allow  the  word  organic 
to  appear  on  the  principal  display  panel 
of  products  described  in  section 
205.16(b)  as  discussed  below,  hereafter 
referred  to  as  "products  that  contain 
between  50  and  95  percent  organic 
ingredients". 

We  propose,  in  paragraph  (a)  of  this 
section,  the  terms  that  must  be  used  on 
agricultural  products  sold  in  packages, 
described  in  section  205.16(b),  that  are 
sold,  labeled,  or  represented  as  made 
with  certain  organic  ingredients,  (i.e., 
products  that  contain  between  50  and 
95  percent  organic  ingredients).  We 
propose  in  paragraph  (a)(1)  of  this 
section  that  the  statement  made  «vith 
certain  organic  ingredients  must  be  used 
on  the  principal  cfisplay  panel  of  a 
product  described  in  section  205. 16(b). 
We  believe  that  allowing  the  word 
organic  to  appear  on  the  principal 
display  panel  of  these  products  only 
when  used  within  the  statement  made 
with  certain  organic  ingredients  would 
enable  consiuners  to  easily  distinguish 
this  fype  of  product  from  a  product  that 
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contains  at  least  95  percent  organic 
ingredientj,  on  which  the  term  oraanic 
must  appear  on  the  principal  display 
panel  to  modify  the  name  of  the 
product 

We  request  comments  firom  industry, 
consumers,  consumer  interest  groups, 
and  all  other  interested  persons  on  our 
proposed  use  of  the  statement  made 
with  certain  organic  ingredients  on  the 
principal  display  panel  of  products  that 
contain  between  50  and  95  percent 
organic  ingredients.  We  are  soliciting 
inmrmation  as  to  whether  there  are 
alternative  label  proposals,  and  if  so.  a 
description  of  them,  that  would 
accomplish  our  purpose  of  clearly 
distinguishing  on  the  principal  display 
panel  between  products  that  contain  at 
least  95  percent  organic  ingredients  and 
thoee  that  contain  between  50  and  95 
percent  organic  ingredients. 

We  also  propose  in  paragraph  (a)(2)  of 
this  section  to  require  that  the  term 
organic  be  used  in  the  ingredients 
statement  to  modify  organically 
produced  ingredients.  We  are  proposing 
this  in  order  to  provide  consumers  with 
a  means  of  knowing  which  ingredients 
have  been  organically  producecL 

We  propose  in  paragraph  (b)  of  this 
section  the  terms  and  marks  that  may, 
but  that  are  not  required  to,  be  used  on 
agricultural  products  described  in 
section  20S.16(b)  that  are  sold,  labeled, 
or  represented  as  made  with  certain 
organic  ingredients  (i.e.,  products  that 
contain  between  50  and  95  percent 
organic  ingredients).  In  paragraph  (b)(1) 
of  this  section,  we  propose  to  allow  the 
statement  made  «vith  certain  oraanic 
ingredients  to  appear  on  the  inrormation 
panel.  We  believe  this  would  further 
assist  consumers  in  readily  identifying 
products  that  contain  between  50  and 
M  MOMit  niganir  inpadients,  and 
•doMiMidUy  nay  be  omAiI  in  certain 
retail  display  situations  where  the  view 
of  the  principal  display  panel  may  be 
obecured  from  the  consumer.  We  also 
propose  in  paragraph  (b)(1)  of  this 
section  to  allow  the  identiHcation  on  the 
infonnation  panel  of  the  certifying  agent 
who  certified  the  farm,  wild  crop 
harvesting,  or  handling  operation  that 
produced  cm'  handled  the  finished 
product.  Our  reasons  for  allowing  the 
optional  inclusion  of  the  certifying 
agent's  identification  on  the  information 
panel  and  the  prohibition  of  its 
placement  on  the  principal  display 
panel  for  these  type  of  products,  are  the 
same  ones  we  previously  discussed  with 
regard  to  products  that  contain  at  least 
95  percent  organic  inyedients. 

In  paragrapti  (b)(2)  of  this  ssctioa.  we 
propose  that  any  of  the  laRns  and  macks 
proposed  to  be  allowed  to  be  used  on 
the  information  panel  may  also  be  used 


on  labeling,  market  information  and  any 
package  panel,  excluding  the  principal 
display  panel,  of  products  labeled  as 
made  with  certain  organic  ingredients. 
The  allowed  terms  or  marks  would  be 
the  statement  made  with  certain  organic 
ingiedients  and  the  certifying  agent's 
identification.  This  provision  is 
consistent  with  section  2106(aKl)(B)  of 
the  OFPA  (7  U.S.C.  8505(a)(1)(B)). 
which  provides  for  labels  and  market 
information  to  be  provided  for  and 
affixed  on  agricultural  products  that  are 
produced  and  handled  in  accordance 
with  the  Act  and  the  regulations  in  this 
part. 

MulU'ingndlent  Agricultural  Ptoductt 
That  Only  Raprewent  the  Organic  Nature 
of  Such  Ingredients  in  the  IngredientB 
Statement— Section  205.102 

Section  2l06(cX2J  of  the  OFPA  (7 
U.S.C.  6505(c)(2))  authorizes  the 
Secretary,  in  consuJtation  with  the 
NOSB  and  the  Secretary  of  Health  and 
Human  Services,  to  allow  products  that 
contain  less  than  SO  percent  organically 
produced  ingredients  by  weight  of  the 
finished  product,  excluding  water  and 
salt,  to  include  the  word  oraanic  on  the 
ingredient  listing  panel  to  deacribe 
those  ingredients  that  are  organically 
produced.  The  Secratary  has  consulted 
with  the  Secratuy  of  Health  of  Human 
Services  and  reviewed  the  NOSB 
reconmiendations  on  this  matter.  We 
propose  the  following  provisions  for  the 
use  of  the  word  organic  in  the 
ingredients  statement  of  multi- 
ingredient  agricultural  products  that 
oiuy  represent  the  organic  nature  of 
such  ingredients  in  the  ingredients 
statement 

We  propose  in  section  205.102  that 
the  term  organic  may  be  uaed  in  the 
ingredients  statement  of  this  type  of 
product  to  modify  the  name  of  an 
ingredient  organically  produced  and 
handled  in  accordance  with  the  Act  and 
the  regulations  in  this  part  We  also 
propose  in  section  205.102  that 
agriimltiiral  products  that  are  composed 
of  more  than  one  ingredient  may 
represent  in  an  ingredients  statement 
that  the  ingredients  are  organic  writhout 
the  finished  product  having  to  be 
produced  and  handled  in  a  certified 
opefation.  if  certain  conditions  are  met. 
One  of  the  conditions  that  must  be  met 
is  that  the  producer  or  handler  of  the 
finished  product  would  have  to 
maintain  certain  records  that  are 
required  for  non-certified  operations. 
The  second  condition  that  must  be  met 
is  that  the  only  representation  made 
about  the  organic  nature  of  the  product 
is  a  statement  in  the  ingredients 
statement  that  identifies  organic 
ingredients. 


We  also  propose  in  paragraph  (b)  of 
this  section  that  the  term  organic  may  be 
used  on  labeling,  marketing  information 
and  package  panels  of  labels  other  than 
the  principal  display  panel  and 
information  panel,  to  describe  the 
organic  ingredients  in  products 
discussed  above.  We  are  permitting  the 
identification  of  organic  ingredients 
under  these  conditions  for  a  variety  of 
organic  products  in  order  to  allow  the 
organic  industry  flexibility  in  the 
production  and  marketing  of  organic 
products. 

Uwe  of  Terms  or  Statements  That 
Directly  or  Indirectly  Imply  That  a 
Product  is  Organically  Produced  and 
Handled— Section  205.103 

Section  2106(a)(1)(B)  of  the  OFPA  (7 
U.S.C  505(aHl)(B))  provides  that  a 
person  may  affix  or  provide  a  label  or 
other  market  information  about  an 
agricultural  product,  including  an 
ingredient,  that  directly  or  indirectly 
implies  that  the  product  is  organically 
produced  and  handled  only  when  the 
product  has  been  produced  and  handled 
using  organic  methods  in  accordance 
with  the  Act.  Accordingly,  we  propose 
in  this  section  that  labels,  labeling  or 
maricet  information  that  directly  or 
indirectly  imply  organic  production  and 
handling  practices  may  be  provided  for 
or  affixed  only  on  agricultiiral  products 
produced  and  handled  in  accordance 
with  the  Act  and  the  regulations  in  this 
part. 

Our  proposed  regulations  would 
authorize  the  use  on  a  label,  labeling,  or 
market  information  of  the  term  organic 
and  other  terms  and  phrases  that 
directiy  or  indirecUy  imply  that  the 

Ciuct  was  organically  produced  and 
died.  Therefore,  under  our  proposal, 
any  terms  or  phrases  that  direcUy  or 
indirecUy  imply  that  a  product  has  been 
organically  produced  or  handled  would 
be  prohibited  from  being  used  on  the 
label,  labeling,  or  market  information  of 
products  that  are  not  produced  in 
accordance  with  the  Act  and  the 
regulations  in  this  part 

We  considered  putting  in  our 
proposed  requirement  a  specific  list  of 
the  terms  and  phrases  that  we  believe 
would  directiy  or  indirectiy  imply  that 
a  product  was  organically  produoed  and 
handled.  We  have  not  done  this  because 
we  are  uncertain  as  to  what  terms  and 
phrases  should  appropriately  be  placed 
on  such  a  list  We  request  comment 
from  the  public  as  to  what  terms  or 
phrases,  other  than  organic  or  made 
with  certain  organic  ingredients,  they 
believe  could  directiy  or  indirecUy 
imply  that  a  product  was  otganic^ly 

E reduced  and  handled  and  the  rationale 
n  the  allowance  of  their  use.  Examples 
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of  terms  or  phrases  which  we  consider 
may  imply  directiy  or  indirectiy  that  a 

Cduct  is  organically  produced  and 
died  and  about  which  we 
specifically  request  comment  include: 
"produced  without  synthetic 
pesticides";  "produced  without 
synthetic  fertilizers";  "raised  without 
synthetic  chemicals";  "pesticide-free 
Sum";  "no  drugs  or  growth  hormones 
used":  "raised  without  antibiotics": 
"raised  without  hormones";  "no  growth 
stimulants  administered";  "ecologically 
produced":  "sustainably  harvested"; 
and  "humanely  raised". 

Informational  Statements  Prohibited— 
Section  205.104 

We  are  proposing  in  this  section  to 
prohibit  certain  informational 
statements  from  being  included  on  the 
principal  display  panel  and  ingredients 
statement  of  any  products  containing 
organically  produced  ingredients 
because  we  believe  such  statements 
might  mislead  consumers.  Because 
these  are  the  areas  that  consumers 
generally  examine  to  obtain  information 
about  the  nature  of  the  product  they  are 
purchasing,  we  believe  that  these  areas 
should  therefore  contain  only  terms  or 
phrases  that  are  familiar  to  consumers 
and  are  readily  understood  by  them. 

In  paragraph  (a)  of  this  section,  we 
propose  to  prohibit  the  phrase  one 
hundred  percent,  stated  in  letters, 
numbers  or  symbols,  when  used  as  part 
of  any  phrase  or  sentence  that  includes 
the  term  organic,  on  the  principal 
display  panel  and  in  the  ingredients 
statement  of  a  product  that  is  sold, 
labeled,  or  represented  as  organic. 
Examples  of  phrases  that  would  be 
prohibited  by  this  paragraph  are:  our 
ingredients  are  one  hundred  percent 
organic;  100%  organic  whole  wheat; 
and  we  only  use  100  percent  organic 
methods. 

In  paragraph  (b)  of  this  section,  we 
prop>ose  to  prohibit  the  placement  of  a 
statement  of  the  percentage  of  organic 
ingredients  on  the  principal  display 
panel  and  in  the  ingredients  statement 
of  any  product  containing  oiganic 
ingredients.  Our  proposal  would  not 
prohibit  a  statement  of  the  percentage  of 
organic  ingredients  from  being  used  on 
labeling  materials,  market  information 
and  any  panel  other  than  the  principal 
display  panel. 

The  NOSB  received  comments  from 
manufacturers  both  in  favor  and  in 
opposition  to  allowing  the  inclusion  of 
a  statement  of  the  percentage  of  organic 
ingredients  on  product  labels.  The 
NOSB  recommended  to  the  Secretary 
that  a  percentage  statement  be  allowed 
on  the  principal  display  panel  only  for 
products  containing  one  hundred 


percent  organic  ingredients.  For  all 
other  products,  the  NOSB  recommended 
that  a  p>ercentage  statement  be  restricted 
to  the  information  panel. 

We  agree  with  the  NOSB  that  a 
percentage  statement  should  be 
permitted,  and  accordingly  propose  to 
allow  a  statement  of  the  percentage  of 
organic  ingredients  on  a  product  label 
for  the  benefit  of  consumers  who  believe 
that  this  information  is  important  to 
them  as  part  of  their  pxirchasing 
decisions.  However,  we  propose  to 
prohibit  its  placement  on  the  principal 
display  panel  and  in  the  ingredients 
statement  We  propose  this  prohibition 
on  the  placement  of  the  percentage 
statement  because  we  do  not  consider  a 
percentage  statement  to  be  essential 
program  information.  Its  use  on  the 
principal  display  panel  and  ingredients 
statement  would  be  inconsistent  with 
our  proposed  labeling  scheme,  as 
previously  explained,  which  provides 
for  placing  only  essential  program 
information  on  the  principal  display 
panel  and  ingredients  statement  We 
request  comment  on  our  proposal  to 
allow  a  statement  of  the  percentage  of 
organic  ingredients  on  a  product 
package  and  on  our  proposal  to  prohibit 
its  use  on  the  principal  display  panel 
and  in  the  ingredients  statement. 

In  paragrapn  (c)  of  this  section,  we 
propose  to  prohibit  the  use  of  the  phrase 
organic  when  available,  or  a  term  of 
similar  meaning  or  intent,  on  the 
principal  display  panel  and  in  the 
ingredients  statement  of  products 
containing  organic  ingredients. 

Agricuhura]  Products  in  a  Form  Other 
Than  Packages  That  are  Sold,  Labeled, 
or  Represented  as  Ckganic  or  Made  With 
Certain  Organic  Ingredients — Section 
205.105 

We  propose  in  paragraphs  (a)  and  (b) 
of  this  section  the  terms  and  marks  that 
may  be  used  on  products  in  a  form  other 
than  packages  that  are  sold  or 
represented  as  oiganic  or  made  with 
certain  organic  iiigredlents.  in  order  to 
prevent  the  possibility  of  mixing  organic 
and  nonorganic  products.  Products  in  a 
form  other  than  packages  are  those 
products  that  either  are  not  enclosed  in 
a  container  or  wrapping  or  are  products 
labeled  as  bulk  food  items  in  containers. 
Products  in  other  than  package  form 
include  such  products  as  bulkfbpd 
items,  unpackaged  fruits  and  vegbtables 
for  sale  in  a  retail  store,  rafvi^rarcultural 
products  such  as  grains,  and  products  in 
shipping  containers  for  further 
processing.  J 

We  propose  in  paragraph  (a)(1)  of  this 
section  that  agricultural  products  that 
contain  at  least  95  percent  organic 
ingredients  that  are  sold  or  ]:epresented 


as  organic  may  use  the  term  organic  on 
a  retail  display  label  (or  labeli^  or 
display  container  to  modify  the  name  of 
the  product  We  propose  in  paragraph 
(a)(2)  of  this  section  that  the  term 
organic  may  be  used  in  the  ingredients 
statement  to  modify  the  name  of  an 
ingredient  organically  produced  and 
handled  in  accordance  with  the  Act  and 
the  regulations  in  this  part.  The 
proposals  made  in  paragraphs  (aHl)  and 
(a)(2)  of  this  section  would  be 
applicable  to  organic  products  in  other 
than  package  form  at  the  time  of  retail 
sale  iad,  ther^y,  would  provide  for 
organic  products  sold  in  retail  stores  in 
bulk  or  other  non-paduge  form  to  be 
identified  by  the  same  terms  as  we 
propose  to  be  used  on  organic  products 
in  package  form. 

We  propose  in  paragraph  (aK3)  of  this 
section  that  shilling  containers  for 
oiganic  products  in  other  Uian  package 
form  may  bear  a  clearly  recognizable 
oiganic  identification  mark(s)  or  term(s) 
in  plain  view  on  the  shipping  container. 
The  mark(s)  or  teim(s)  are  proposed  to 
be  chosen  from  the  following:  the  term 
organic  used  to  modify  the  name  of  the 
product;  the  USDA  seal;  a  seal 
representing  an  approved  State  oiganic 
program;  and  the  certifying  agent's 
name,  seal,  logo,  or  other  identification 
representing  certification  of  the 
operation  that  produced  or  handled  the 
product.  We  believe  that  this  provision 
would  assist  those  handlers  who  handle 
both  organically  produced  and  non- 
organioally  produced  products  to 
readily  identify  and  separate  the 
products  and  prevent  their 
commingling,  as  required  in  proposed 
section  205.19. 

We  propose  in  paragraph  (b)  of  this 
section  the  labeling  requirements  for 
agricultiual  products  in  other  than 
package  form  that  are  sold  or 
represented  as  made  with  certain 
oiganic  ingredients.  We  believe  that 
agricultural  products  in  a  form  other 
than  packages  that  are  sold  or 
represented  as  made  with  certain 
organic  ingredients  need  to  meet 
specific  labeling  requirements  that  are 
similar  to  the  requirements  proposed  for 
agricultiual  products  in  other  than 
package  form  that  are  sold,  labeled,  or 
represented  as  organic.  These  labeling 
requirements  are  needed  to  ensure  that 
these  products  can  be  readily  identified 
and  to  assist  handlers  in  preventing  the 
possibility  of  commingling  products 
sold,  labeled,  or  represented  as  made 
with  certain  organic  ingredients  with 
non-oiganically  produced  products. 
Accordingly,  we  propose  in  paragraph 
(b)(1)  of  this  section  that  agricultural 
products  that  are  sold  or  represented  as 
made  with  certain  organic  ingredients 
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that  are  daacribed  In  section  205.16(b) 
shall  use  the  statement  made  with 
certain  organic  ingredients  on  a  retail 
display  label  (or  labeling)  or  display 
container  to  modify  the  name  of  the 
product.  We  propose  in  paragraph  (b)(2) 
of  this  section  tMt  the  term  organic  be 
used  in  the  ingredients  statement  to 
modify  the  name  of  an  ingredient 
organically  produced  and  handled  in 
accordance  with  the  Act  and  the 
regulations  in  this  part.  Finally,  we 
propose  in  paragraph  (b)(3)  of  this 
section  that  agricultural  products  in  a 
form  other  than  packages  would  use  the 
statement  made  with  certain  organic 
ingredients  located  in  plain  view  on  the 
shipping  container,  which  may  be 
accompanied  by  the  certifying  agent's 
name,  seal,  logo,  or  other  identification. 
The  rationale  for  the  provisions 
proposed  in  paragraph  (b)  of  this  section 
are  discussed  in  the  supplementary 
information  for  paragraph  (a)  of  this 
section  regarding  organic  products  in  a 
form  other  than  packages. 

Agricultural  Products  Produced  on  an 
Exempt  Farm  or  Handling  Operation — 
Section  205.106 

Section  2106(d)  of  the  OFPA  (7  U.S.C. 
6505(d))  provides  an  exemption  from 
the  compliance  reqiiirements  of  section 
2106(a)(1)  of  the  OFPA  (7  U.S.C. 
6505(a)(1)),  which  does  not  permit  a 
person  to  sell  or  label  an  agricultural 
product  as  organically  produced  unless 
it  has  been  produced  and  handled  in 
accordance  with  the  Act.  This 
exemption  applies  to  a  person  who  sells 
no  more  that  $5,000  annually  in  value 
of  agricultural  products,  unless  such 
person  voluntarily  chooses  to  be 
certified.  In  §205.202(aHl)  of  subpart  D. 
we  propose  that  a  farm,  handling 
operation,  or  wild  crop  harvesting 
operation  that  produces,  handlea  or 
harvests  agricultural  products,  but 
which  annually  sells  no  more  than 
$5,000  in  value  of  agricultural  products, 
would  be  exempt  from  the  certiRcation 
requiraments  of  the  Act  and  the 
regulations  set  forth  in  subpart  D  of  this 
part.  Consistent  with  section  2107(a)(ll) 
of  the  OFPA  (7  U.S.C.  6506(aMll)). 
however,  which  allows  the  Secretary  to 
require  suc^ other  terms  and  conditions 
determined  to  be  necessary,  we  propose 
in  paragraphs  (a)  and  (b)  of  this  section 
certain  labeling  requirements  for 
agricultural  products  that  are  produced 
on  these  exempt  opentkms  that  have 
not  been  certified.  We  propose  these 
labeling  prohibitions  in  order  to  help 
ensure  that  consumera  are  not  misled 
when  they  purchase  agricultural 
products  from  them,  and  in  order  to 
assure  that  products  and  ingredients 
sold,  labeled,  or  represented  as  meeting 


the  requirements  of  the  OFPA  in  Gsct 
have  been  produced  and  handled  in 
accordance  with  the  Act. 

In  paragraph  (a)  of  this  section,  we 
propose  to  prohibit  the  displaying  of  the 
USDA  seal  or  any  certifying  agent's 
name,  seal,  logo,  or  other  identification 
of  certification  referring  to  the 
requirements  of  the  Act  and  the 
regulations  of  this  part.  The  purpose  of 
this  provision  would  be  to  ensure  that 
only  agricultural  products  that  meet  the 
proposed  requirements  for  organic 
production  and  certification  in  part  205 
could  have  a  label  or  other  market 
information  that  incorporated  the  USDA 
seel  or  certification  identification,  either 
of  which  would  indicate  compliance 
with  the  Act  and  the  regulations  in  this 
part.  Additionally,  the  provision 
proposed  in  paragraph  (a)  of  this  section 
would  assist  consumers  in 
distinguishing  between  an  organic 
product  from  an  exempt  operation  and 
an  organic  product  from  an  operadon 
certified  to  national  or  State  program 
requirements. 

ui  paragraph  (b)  of  this  section,  we 
propose  that  an  agricultural  product  that 
is  produced  or  processed  on  an  exempt 
Eann  or  handling  operation  that 
annually  sells  no  more  than  S5,000  in 
value  of  agricultural  products  and 
which  has  not  been  certified  could  not 
be  identified  as  an  organic  ingredient  in 
a  product  produced  or  processed  on  a 
farm  or  handling  operation  that 
annually  sells  more  than  S5,000  in  value 
of  agricultiiral  products.  We  propose 
this  prohibidon  for  the  purpose  of 
prohibiting  organic  agricultiual 
products  that  originate  from  exempt 
uncertified  operations  from  being 
commingled  with  organic  agricultural 
products  that  originate  from  operations 
that  are  certified  to  national  or  State 
program  requirements.  This  provision  as 
proposed  would  help  promote  clarity 
for  consumers  in  identifying  when  an 
agricultural  product  was  produced  and 
handled  in  accordance  with  the  Act  and 
the  regulations  in  this  pari. 

TTie  USDA  Seal— Section  205.107 

Secticm  2106(a)(2)  of  the  OFPA  (7 
U.S.C  6S05(a)(2))  allows  labels  affixed 
to.  cw  market  information  provided  for, 
domestic  agricultural  products  that  meet 
the  USDA  standards  for  organic 
production  to  incor{X)rate  the  USDA 
seal.  In  accordance  with  this  section  of 
the  OFPA,  we  propose  in  paragraph  (a) 
of  this  section  that  the  USDA  seal  could 
be  used  only  on  those  agricultural 
products  (raw  or  processed)  labeled  as 
organic  (i.e.,  products  that  contain  at 
least  95  percent  organic  ingredients),  as 
described  in  §  205.16(a),  that  are 
produced  in  the  U.S.  and  are  produced 


and  handled  on  a  certified  operation. 
This  provision  as  proposed  would 
permit  a  product  produced  in  the  U.S. 
which  contained  imported  organic 
ingredients  obtained  from  a  program 
determined  by  the  Secretary  to  be 
equivalent  to  the  national  program  to 
display  the  USDA  seal. 

In  paragraphs  (b)  and  (c)  of  this 
section,  we  propose  the  form  and  design 
of  the  USDA  seal.  We  propose  to  require 
the  reproduction  of  the  mark  in  a  dark 
color  on  a  light  background,  or  in  a  light 
color  on  a  dark  background,  or  in  a 
standard  four  color  label.  We  propose 
that  the  USDA  seal  consist  of  an  interior 
globe  with  continents  displayed  and  a 
diagonal  line  across  the  globe 
(continents)  with  the  word  organic  on 
the  diagonal.  The  globe  with  continents 
would  be  surrounded  by  concentric 
circles  with  arrows  containing  the 
words  meets  USDA  requirements.  A 
triangle  would  enclose  the  globe  and  the 
concentric  circles. 

The  use  of  the  globe  with  continents 
is  intended  to  represent  the  principles 
of  organic  production  upon  which  the 
national  organic  program  is  founded. 
These  principles  are  oriented  toward  the 
nurturing  of  a  healthy  agroecosystem  as 
part  of  the  biosphere,  represented  by  the 
globe.  The  concentric  circles  with 
arrows  represent  the  basic  practice  of 
recycling  nutrients  and  materials  which 
is  essential  to  a  system  of  organic 
farming.  The  triangle  represents  the 
stability  of  a  healthy  agroecosystem 
based  upon  the  stewardship  of  soil, 
water  and  air  as  its  components. 

We  believe  that  this  seal,  which  may 
be  used  at  the  option  of  the  producer  or 
handler  in  accordance  with  the 
provisions  of  subpart  C  of  this  part, 
would  allow  consumen  to  readily 
identify  that  the  organic  product  met  the 
requirements  of  the  National  Organic 
Program  as  proposed  in  the  regiilations 
of  this  part.  We  request  comment  on  the 
design  of  the  USDA  seal  and  its  use  as 
proposed  in  this  subpart  as  to  whether 
the  proposed  design  will  readily 
identify  an  organic  product  as  one  that 
meets  the  requirements  of  the  National 
Oraanic  Prooam. 

m  particular,  we  would  like  to  receive 
examples  of  alternative  designs  for  the 
USDA  seal  that  would  be  effective  in 
allowing  consumers  to  readily  identify 
that  an  organic  product  meets  the 
requirements  of  the  organic  program. 
We  would  appreciate  it  if  any 
alternative  designs  submitted  are 
accompanied  by  an  explanation  about 
how  the  alternative  design  suggested 
would  more  effectively  make  organic 
products  readily  identifiable  as  being 
produced  under  the  National  Organic 
Program  than  the  proposed  design  for 
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the  USDA  seal.  In  addition,  we  would 
like  comments  from  all  interested 
pereons  as  to  whether  the  proposed 
design  for  the  USDA  seal  woidd  create 
any  burdens  for  its  use. 

We  have  provided  a  chart  of  what  is 
required  to  be  reflected  on  the  labels 
and  labeling  of  various  types  of  organic 
products,  as  well  as  what  is  required  to 


be  reflected  on  certain  types  of  mari^et 
information  provided  about  organic 
products.  The  chart  also  indicates  where 
required  information  is  to  be  placed  on 
labels,  on  labeling,  and'on  certain  types 
of  market  information.  Additionally,  the 
chart  indicates  what  type  of  information 
may,  but  is  not  required,  to  be  placed  on 


labels,  on  labeling,  and  on  certain  types 
of  mailLet  information  for  various  types 
of  organic  products.  Further,  the  chart 
indicates  what  type  of  information  may 
not  be  placed  on  the  labels,  labeling, 
and  market  information  of  various  types 
of  organic  products,  and  where  it  is 
prohibited  from  being  placed. 


Subpart  C— Labels,  Labeung,  and  Market  Information 


Required 


Disoetionary 


Prohfeited 


AgrtcuNurai  products  In  packaeee  aoM.  labeled  or  rapfeaemed  aa  orgviic 

ffc-l-l  III,,  -g   lit ,  ,1 1 1       . 

rrwK^im  tMefH&f  panau 

•  None 

•  The  tenn  organic  to  mortify  the 
name  of  tfw  product 

•  USDA  seal 

•  State  seal _ 

•  The  term  organic  to  nxxlify  the 
name  of  an  ingredient  organs 
caily  produced  and  handled. 

•  Organic  wittt  product  name 

•  USDA  seal. 

•  Stale  seal. 

•  Certifying   agent's   name,   seal. 

•  Certifying  agent's  name,  seal,  logo,  or  other  identificatioa 

•  One  hundred  percent  stated  in  letters,  numbers,  or  synnbols,  used 
with  any  phrase  or  sentefx»  that  Includes  the  term  organic. 

. 

Mgradlenta  Stttement: 
•  None  ........... „....„........„ 

contained  in  a  product. 

•  Phrase:  organic  when  available  (or  term  of  similar  mewiing  or  in- 
tent). 

•  One  hundred  percent  stated  in  letters,  numbers,  or  symbols,  used 
with  any  phrase  or  sentence  that  includes  the  term  organic. 

liifufinatkNi  panel: 

•  None  ..„ 

contained  in  a  product. 

•  Phrase:  organic  when  avaiiabte  (or  term  o(  similar  meaning  or  in- 
tent). 

•  None. 

logo,  or  oirter  lOentificaiion. 

Agricultural  producta  in  pacfcagee  add.  labslsd,  or  repceaanted  as  made  wHh  certain  organic  teigredlentt 

•  Statement:  made  with  certain  or- 

• None „. 

•  One  hundred  percent  stated  in  letters,  numbers,  or  symhnls.  used 
with  any  phrase  or  sentence  that  includes  the  term  organic. 

ganic  ingredients. 

•  Statement  of  the  percentage  of  organicaUy  produced  ingredients 

contained  in  a  product. 

•  Phrase:  organic  when  avaOable  (or  tenn  of  similar  meaning  or  in- 

tent). 

•  USDA  seal. 

•  State  seal. 

•  Certifying  agenTs  name,  seal,  logo,  or  other  identification 

ingrvaienis  sunemem: 

•  The  term  organic  to  modify  the 

•  One  hundred  percent  stated  in  letters,  numt>ers,  or  symbols,  used 
with  any  phrase  or  sentence  that  includes  the  term  organic. 

name  of  an   ingredient  organi- 

cally produced  and  handled.. 

■' 

•  Statement  of  the  percentage  of  organicaliy  produced  ingredients 
contained  in  a  product. 

•  Phrase:  organic  wtten  available  (or  tenn  of  similar  meaning  or  in- 
tent). 

•  None  

•  Stfirtement:  made  with  certain  or- 
ganic ingredients. 

•  USDA  seal. 

•  Certifying   agenTs  name,   seal, 

•  State  seal. 

logo,  or  other  identification. 

Multi-ingredient  agricultural  products  that  are  not  produced  by  cerHfled  operations  and  that  only  represent  the  organic  nature  of  such 
ingredients  in  the  ingredient  statement  and  which  are  not  sold,  labeled,  or  lepreeented  as  organic  or  made  with  certain  oigMic 


Principal  display  panel: 
•  None _ 


•  None 


The  term  organic  to  modify  the  name  of  the  product. 
Statement:  made  with  certain  organic  ingredients. 
USDA  seal. 
State  seal. 
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Subpart  C— Labels.  Labeling,  and  Market  Informatkdn— Continued 


R^quind 

Otereiionary 

Proniiiled 

•  Organic  to  modify  the  name  ol 
an  inQradtom  ttwl  is  oryenicaHy 

•  None „.   .„ 

•  Certifying  agent's  name,  aeal,  logo,  or  other  identificatKin. 

•  One  hundred  percent  stated  in  letters,  numbers,  or  symbols,  used 
with  any  phrase  or  sentence  that  includes  the  term  organic. 

•  None „ 

•  None _ 

•  oiaiemflm  oi  me  percentage  oi  organcany  proauceo  mgredienis 
contair>ed  in  a  product. 

•  Phraae:  organic  when  avaitable  (or  term  of  similar  meaning  or  in- 
tenl). 

•  One  hundred  percent  stated  in  letters,  numbers,  or  symbols,  used 
with  any  phraae  or  sentence  that  includes  the  term  oiganc. 

•  Statement  o(  the  pMicentege  o(  organically  produced  ingredients 
contained  in  a  proc^jct. 

•  Ptiwee:  oiginic  when  available  (or  term  of  similar  meaning  or  in- 
tanO. 

•  The  term  organic  to  modNy  the  name  of  the  product 

•  Otetament  mads  with  certain  organic  ingredients. 

•  USOAaeA 

•  Certifying  aearTs  name.  seal.  logo,  or  other  identification. 

A^nciNiufai  proouvis  in  omer  men 


areaold,  lalieled  or 


aeofganlcori 


For  organic  products: 


For  made  with  certain 

gredlenis  products: 
•  Statement:  made  wMh 


in- 

or- 


For  organic  products: 


For  made  with  certain 

•  The  term  organic  to 
rtame  of  an 
caly  produced  and 


nrganw  irv 

modMy  the 
organi- 


For  nrgariic  productK 


ror  ifiaae  wt  oeiMin  organic  irv- 


•  Statement:  made  with 

ganic 


•  For  orgenc  products: 

•  The  term  organic  to  modHy 
name  of  tfte  product. 

•  USOAseel. 


•  Certi^fing  agerM's 
logo,  or  ottier  identification.. 

For  mede  with  certain  organic 

•  Certifying  agent's  neme.   m 
logo,  or  other  idarMcalion. 

For  nrganir  products: 

•  The  term  organic  to  modNy  t 
neme  of  an  ingi 
caHy  produced  aiKl  handtod.. 

For  made  with  certain  organic 
gredtants  products: 


For  organic  products,  one  or  more 

of  the  toMewtng: 

•  The  tMia  enawc  to  ModHy  the 
neme  ol  Hie  p>odiict;  or 

•  USOA  se^;  or. 

•  Statoaeet.or. 

•  Certifying  aganrs  name, 
logo,  or  otttar 

For  rrtade  witfi 


Certltying 
logo,  er  el 


Subpart  D—Certification 

Section  2104(a)  of  the  OFPA  (7  U.S.C 
6503(a))  requires  that  the  Secretary 
establish  an  organic  certification 
program  for  producers  and  handlers  of 
agricultural  products  that  have  been 
produced  using  organic  methods,  and 


that  this  program  be  implemented 
through  certifying  agents.  Section 
2107(a)  of  the  OFPA  (7  U.S.C  6506(a)) 
requires  that  all  agricultural  products 
sold  or  labeled  as  organically  produced 
he  produced  on  a  fisrm  and  handled 
through  a  handling  operation  that  has 


been  certified,  and  delineates  a  number 
of  other  provisions  that  must  be 
included  in  a  certification  program 
established  under  the  Act  The  Act, 
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however,  provides  for  certain 
exemptions  from  certification.  In  this 
subpart  we  propose  the  certification 
provisions  of  the  National  Organic 
Program,  which  includes  the 
requirements  that  must  be  met  by  farm, 
wild  crop  harvesting,  and  handling  - 
operations  that  want  to  be  certified,  and 
the  procedures  that  must  be  followed  by 
certifying  agents  in  evaluating  and 
making  determinations  concerning 
operations  seeking  certification.  Subpart 
E  of  this  part  delineates  our  proposed 
accreditation  program  for  organic 
certifying  agents,  as  required  by  section 
2115(a)  of  the  OFPA  (7  U.S.C.  6514(a)), 
including  the  requirement  that  a 
certifying  agent  must  conduct 
certification  activities  in  accordance 
with  the  procedures  proposed  in 
subpart  D  of  this  part  to  maintain  its 

accredited  status. 

The  certification  process  is  needed  to 
ensure  that  products  labeled  as  organic 
and  made  with  certain  organic 
ingredients  are  produced  and  handled 
in  accordance  with  the  requirements 
proposed  in  subpart  B  of  this  part. 
Numerous  private  organizations  and 
States  already  have  developed 
experience  and  expertise  in  organic 
certification  procedures.  In  developing 
this  proposal,  we  have  consulted  with 
and  examined  the  programs  developed 
by  existing  private  and  State  certifying 
agencies,  considered  the  NOSB's 
recommendations,  and  considered  . 
comments  received  from  the  public.  We 
also  have  reviewed  the  guidelines  for 
the  certification  or  registration  of  qualify 
systems  and  for  the  assessment  or 
accreditation  of  certifying  bodies,  as 
promulgated  by  the  International 
Organization  for  Standardization.  Other 
information  we  have  reviewed  includes 
guidelines  for  inspection,  certification 
and  accreditation  established  by  other 
countries,  international  organic  interest 
groups,  and  standards  setting 
organizations,  such  as  the  Intematioiul 
Federation  of  Organic  Agricultural 
Movements. 

This  proposal  is  consistent  with  the 
provisions  of  the  Act  and  incorporates, 
to  the  extent  possible,  the  current 
practices  of  the  organic  certification 
communify.  We  have  designed  the 
proposed  regulations  to  minimize  the 
burdens  placed  on  organic  producers 
and  handlers,  ensure  that  decisions 
made  by  certifying  agents  are  well 
founded  and  £air,  and  provide  sufficient 
guidance  and  oversight  to  protect  the 
integrity  of  the  organic  label.  We  also 
have  developed  this  proposal  to  utilize 
the  expertise  that  exists  in  the  organic 
communify,  which  encompasses  a  broad 
range  of  producers,  handlers  and 
geographic  locales,  and  to  allow  for 


differences  in  size,  scope  and 
organizational  sfyle  represented  by 
existing  and  anticipated  private  and 
State  certification  programs. 

Synopsis  of  Proposed  Certification 
Progmm 

The  provisions  of  sections  205.201 
through  205.206,  and  sections  205.216 
through  205.217(a),  address  the 
certification  of  farm,  wild  crop 
harvesting  and  handling  operations  that 
produce  agricultural  products, 
including  livestock,  that  are,  or  are 
intended  to  be,  sold,  labeled  or 
represented  as  organic  or  as  made  with 
certain  organic  ii^redients.  These 
proposed  sections  delineate  the  types  of 
operations  that  must  be  certified;  the 
types  of  operations  that  would  be 
exempt  or  excluded  from  the 
certification  requirement;  the  general 
requirements  that  must  be  met  to  obtain 
and  maintain  certification;  and  the 
information  that  must  be  submitted 
when  ^plying  for  certification, 
including  die  provisions  of  an  organic 

Elan.  Certification  applicants  would 
ave  to  submit  a  statement  agreeing  to 
comply  with  the  proposed  production 
and  handling  requirements  and  would 
have  to  allow  access  to  their  facilities 
and  records  by  a  certifying  agent, 
representatives  of  the  Secretary,  and  the 
applicable  governing  State  official  in  the 
case  of  operations  located  in  a  State  that 
operates  an  approved  State  program.  An 
operation  whose  request  for  certification 
was  approved  would  have  to  operate  in 
compliance  with  the  requirements 
proposed  in  Subpart  B,  maintain  records 
of  its  operations  to  show  that  it  was 
complying  with  those  requirements,  and 
submit  updated  information  annually. 

Sections  205.207  through  205.215. 
and  sections  205.217(b)  through 
205.220,  propose  the  procedures  that  a 
certifying  agent  must  follow  in 
determining  the  certification  status  of  a 
certification  applicant  or  a  certified 
operation,  including  the  procedure  for 
conducting  on-site  inspections;  the  basis 
for  approving  an  application  for 
certification;  the  procedure  for  notifying 
an  operation  of,  along  with  an 
opportunify  to  correct,  non-compliance 
with  the  Act  and  the  regulations;  and 
the  procedure  for  recommending  that 
the  certification  of  an  operation  or  a 
portion  of  an  operation  be  denied  or 
terminated  by  the  Administrator,  after 
providing  notice  and  an  opportunify  to 
be  heard.  The  final  section  of  this 
subpart  proposes  the  notifications  that  a 
certifying  agent  would  have  to  provide 
to  the  Administrator  concerning 
operations  that  it  certified. 

It  should  be  noted  that,  in  a  State  that 
establishes  an  approved  State  program. 


as  provided  for  and  discussed  in 
sections  205.401  through  205.403  of 
subpart  F,  the  certifying  agent  also 
would  have  to  provide  these  • 

notifications  to  the  applicable  governing 
State  official.  Additionally,  the 
certifying  agent  would  be  required  to 
verify  that  an  applicant  for  certification 
■ma  a  State  that  establishes  an  approved 
state  program  was  complying  with  any 
additional  requirements  provided  under 
the  State  program.  Proceedings  to  deny 
or  terminate  certification,  and  an 
opportunify  to  appeal  such  actions, 
would  be  initiated  and  conducted  in 
accordance  with  the  approved  State 
program  regulations. 

What  Has  to  be  Certified— Section 
205.201  * 

Section  2106(a)(1)  of  die  OFPA  (7 
U.S.C  6505(a)(1))  requires  that 
agricultural  products  that  are  sold  or 
labeled  as  organically  produced, 
including  products  for  which  othm 
market  information  is  provided  that 
direcUy  or  indirectly  implies  that  the 
products  have  been  produced  and 
handled  using  organic  methods,  must 
comply  with  the  requirements  of  the 
Act.  Therefore,  we  propose  that,  except 
as  discussed  below  in  proposed  section 
205.202,  any  farming,  wild  crop 
harvesting,  or  handling  operation,  or 
portion  of  any  of  these  operations,  that 
intends  to  sell,  label  or  repres«it  an 
agricultural  product  as  organic,  or  as 
made  with  certain  organic  ingredients, 
would  have  to  comply  with  all  the 
applicable  production  and  handling 
requirements  set  forth  in  subpart  B  of 
this  part  and  be  certified  in  accordance 
with  the  regulations  of  this  subpart 

We  further  propose  in  section 
205.201(a)  that  any  operation  that 
provides  handling  services  to  fewer  than 
3  certified  entities  that  produce  or 
handle  agricultural  products  that  are,  or 
that  are  intended  to  be,  sold,  labeled  or 
represented  as  organic  or  made  with 
certain  organic  ii^redients,  would  not 
be  required  to  be  separately  certified 
apart  from  the  operations  for  which  it 
provides  such  services.  This  provision 
is  proposed  because,  as  is  sometimes  the 
case  in  existing  certification  programs 
we  have  examined,  a  certified  operation 
may  comprise  facilities  owned  by 
different  entities  that  it  contracts  with  to 
provide  handling  services,  such  as 
washing  and  packing  fresh  produce, 
fieezing  multi-ingredient  products,  or 
warehousing.  In  such  cases,  the 
facilities  that  provide  these  services 
would  be  included  in  the  cratification 
obtained  by  the  contracting  operation, 
and  therefore  considered  certified  with 
respect  to  the  handling  of  any  products 
to  be  sold,  labeled  or  represented  as 
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or^nic  or  made  with  certain  organic 
ingredients.  Sucti  a  fiacility  would,  for 
the  purpoaes  of  this  proposal,  also  be 
considered  to  be  a  distinct  portion  of  the 
operation  for  which  it  provides  the 
h^Ti/4Hng  service*.  However,  as 
propoaed  in  this  section,  if  such  a 
ncility  were  to  provide  handling 
servicea  under  contract  to  three  or  mor^ 
certified  handling  operations,  it  would 
then  have  to  obtain  a  separate 
certification.  For  example,  a  facility  that 
provided  washing  and  parking  services 
to  one  or  two  organic  produce  growen 
could  be  Included  in  ae  growers' 
certificadons  as  a  portion  of  each  of 
their  operations,  but  if  it  were  to  then 
provide  packing  services  for  a  third 
organic  produce  grower  it  would  have  to 
obtain  its  own  separate  certification. 
Coaunent  is  invited  concerning  the 
potential  impact  of  this  propoaed 
requirement  on  handling  operations  that 
currently  contract  for  handling  services 
or  that  currently  provide  such  services. 

Section  2106(c)  of  the  OFPA  (7  U.S.C. 
6505(c))  exempts  products  that  contain 
at  least  50  percent  (but  less  than  95 
percent)  organic  ingredients  from 
complying  with  the  requirements  of  the 
Act,  out  allows  the  Secretary,  in 
consultation  with  the  NOSB  and  the 
Secretary  of  HHS,  to  permit  such 
products  to  be  labeled  on  the  principal 
display  panel  as  containing  certain 
organically  prtxiuced  ingredients.  In 
section  205.101  of  subpart  C.  we 
propose  that  such  products  could  be 
labeled  as  made  with  certain  organic 
ingredients  on  the  principal  display 
panel.  In  section  205.201(b)  we  propcwe 
that  a  handling  operation,  or  portion  of 
a  handling  operation,  that  handles  only 
agricultuial  products  that  are,  or  that  are 
intended  to  be.  sold,  labeled  or 
raptesaDted  as  made  with  certain 
oifudc  ingredients  would  have  to  be 
certified  but  would  be  exempt  from 
complying  with  the  requirement 
propoaed  In  section  205.3(bK2)  of 
Sul^^  B.  which  requires  that  a 
ooaiBMcially  available  non-synthetic 
substance  be  selected  in  preference  to 
an  allowed  synthetic  subatance. 

Products  labeled  as  made  with  certain 
aqpanlc  ingredients  would  not.  in 
acinordiire  with  section  2106(c)  of  the 
OPPA  (7  U.S.C.  6505(c)),  have  to  be 
handled  by  a  certified  organic  tumdling 
operation.  However,  the  organically 
produced  ingredients  contained  in  such 
products  would  not  be  exempt  from  the 
Act's  certification  requirement 
Therefore,  because  the  preponderance  of 
the  ingredients  in  such  s  product  wotdd 
be  organically  produced,  we  believe  that 
the  level  of  oversight  provided  by  the 
certification  process  is  needed  in  order 
to  safeguard  the  integrity  of  the 


organically  produced  ingredients  and  to 
assure  consumers  that  these  ingredients 
comply  with  consistent  nationid 
standards.  Because  this  type  of  product 
would  be  able  to  use  the  word  organic 
on  its  principal  display  panel  within  the 
statement  made  with  certain  organic 
insredients.  we  believe  that  consumers 
wul  generally  expect  that  such  products 
are  in  compliance  with  the  Act  and  the 
regulations  in  this  part  However, 
because  the  product  itself  is  not 
repreaeoted  as  an  organic  product,  we 
are  propoaing  that  such  products  naad 
not  comply  with  the  requirement  to 
select  non-synthetic  substances  in 
preference  to  allowed  synthetic 
substances.  Such  products  would  still 
have  to  comply  with  all  other  applicable 
provisions,  including  selecting  only 
non-agricultural  ingredients  that  are 
included  on  the  National  List. 

Exemptions  and  BxcluMton* — Section 
205.202 

In  accordance  with  section  2106(d)  of 
the  OFPA  (7  U.S.C  6505(d)),  paragraph 
(aMl)  of  this  section  would  exempt 
producen  and  handlen  that  produce, 
handle  or  harvest  agricultural  products 
who  sell  no  more  than  S5,000  annually 
in  value  of  agricultural  products  from 
complying  with  the  certification 
requirements  set  forth  in  this  subpart. 
However,  we  propoae  in  subpart  C  to 
prohibit  the  products  produced  on  these 
exempt  operations  from  being 
represented  as  originating  from  a 
certified  operation,  displaying  the 
USOA  seel .  or  being  identified  aa  an 
organic  ingredient  in  a  product 
processed  or  produced  on  an  o(>eration 
that  sells  more  than  $5,000  in  value  of 
agricultural  products.  These 
prohibitions  are  necessary  to  ensure  that 
the  organically  produced  ingredients 
contained  in  products  that  originate 
from  certified  operations  are  accurately 
repreaented.  These  prohibitions  would 
not  apply  to  an  otherwise  exempt 
operation  that  voluntarily  choee  to 
become  certified  under  the  Act  and  the 
regulations. 

As  indicated  above,  the  exemption 
from  certification  proposed  in  the 
regulations  for  producers  and  handlen 
who  sell  no  more  than  S5,000  annually 
of  agriciUtural  products  is  what  is 
provided  for  in  section  2106(d)  of  the 
OFPA  (7  U.S.C  6S05(d)).  During  the 
cotirse  of  public  input  given  at  NOSB 
meetings,  various  commenters  suggested 
that  the  exemption  from  certification 
should  include  producers  and  handlen 
who  annually  sell  no  more  than  $10,000 
of  agricultural  products,  as  opposed  to 
$5,000.  In  order  to  provide  for  such  an 
iption  in  our  regulations,  we  would 
to  have  the  OFPA  amended  We 


would  appreciate  comments  as  to 
whether  the  current  statutory  limitation 
of  $5,000  for  exemption  from 
certification  should  be  raised  to 
$10,000,  or  to  another  amount,  and  why 
such  an  increased  monetary  limitation 
for  exemption  bom  certification  is 
sppropriate.  In  addition,  we  would  like 
data  as  to  the  number  of  operations  that 
may  be  exempt  under  the  current  $5,000 
limitation  for  exemption,  and  the 
number  of  operations  that  may  be 
aacempt  under  any  new  monetary 
amount  suggested. 

In  peragraph  (a)(2)  of  this  section,  we 
propose  to  exempt  retail  operations,  or 
portions  of  such  operations,  that  handle 
organically  produced  agricultural 

Sroducts  but  do  not  process  them.  This 
\  consistent  with  the  definition  of 
handling  operation  as  set  forth  in 
section  2103(10)  of  the  OFPA  (7  U.S.C 
6502(10)).  An  exclusion  for  certain  retail 
operations  that  do  process  organic 
agriciiltural  products  is  proposed  in 
paragraph  (b)(3)  of  this  section. 

Section  2106(c)  of  die  OFPA  (7  U.S.C 
6505(c))  sUtes  that  the  provisions  of 
section  210e(a)  (7  U.S.C.  6505(a)) 
regarding  compliance  with  the 
requirements  of  the  Act  do  not  apply  to 
two  types  of  processed  agricultural 
products  that  contain  lass  than  OS 
percent  organic  ingredients.  This 
section  of  the  Act  exempts  products  that 
contain  less  than  50  percent  organically 
produced  ingredients  from  compliance 
with  the  regulations  propoaed  in  this 
part,  and  we  have  aeccHdingly  propoaed, 
in  paragraph  (a)(3)  of  this  section,  to 
exempt  any  handling  operation,  or 
portion  of  a  handling  operation,  that 
handles  only  agricultural  products  that 
contain  less  thim  50  percent  organic 
ingredients  from  all  the  requirements 
proposed  in  this  part  except  the 
applicable  labeling  provisions  proposed 
in  subpart  C  and  the  provisions 
profMsed  in  section  205.19  of  subpart  B 
•or  the  prevention  of  commingling  and 
contact  of  organic  products  by 
prohibited  substances  with  regard  to 
any  orgaitically  produced  ingredients 
used  in  this  type  of  product  We  believe 
that  these  requirements  are  necessary 
for  a  handler  of  this  type  of  product  in 
order  to  safeguard  the  integrity  of  the 
organic  ingredients  used  in  any  such 
product,  and  to  ensure  tliat  any  use  of 
the  word  organic  in  the  ingredient 
listing  is  in  accordance  Math  our 
proposed  labeling  provisions. 

In  section  205.202(b).  we  propose  that 
certain  types  of  operations  or  portions  of 
operations  be  excluded  from 
compliance  with  the  certification 
requirements  in  subpart  D.  After  carefiil 
consideration  of  the  NOSB 
recommendations,  public  input,  and 
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information  received  from 
representatives  of  various  types  of 
handling  and  retail  operations,  we 
believe  that  it  would  be  burdensome  to 
require  certification  of  the  types  of 
handling  operations  addressed  in  this 
section  and,  furthmnore,  that  such  a 
requirement  is  imnecessary  because  it 
would  not  contribute  to  assuring  the 
integrity  of  an  organically  produced 
product  Accordingly,  we  propose  that 
three  types  of  handling  operations,  or 
portions  of  operations,  not  be  required 
to  be  certified. 

In  section  205.202(b)(1)  we  propose 
that  a  handling  operation,  or  portion  of 
a  handling  operation,  would  be 
excluded  frtim  compliance  with  the 

S>roposed  regulations  in  this  part,  except 
or  the  requirements  for  the  prevention 
of  commingling  and  contact  by  an 
organic  product  with  prohibited 
substances  in  section  205.19  of  subpart 
B,  if  it  handles  only  products  labeled  as 
organic  or  as  made  with  certain  organic 
ingredients  that  meet  two  criteria.  These 
two  criteria  are  that  the  products  are 
paclcaged  or  otherwise  enclosed  in  a 
container  prior  to  being  received  by  the 
operation,  and  that  the  products  remain 
in  the  same  paciu^  or  container  and 
are  not  processed  while  in  the  control 
of  the  operation.  This  exclusion  would 
avoid  creating  an  uiuiecessary  barrier 
for  handlers  who  distribute  non-orgaruc 
products  and  who  want  to  include  a 
selection  of  organic  products  in  their 
offerings.  However,  in  order  to  protect 
the  integrity  of  the  organically  produced 
products,  we  do  not  propose  to  exempt 
this  type  of  handling  operation  from  the 
requirements  set  forth  in  section  205.19 
of  subpart  B  regarding  the  prevention  of 
commirigling  and  contact  with 
prohibited  substances  with  respect  to 
any  organically  produced  products. 

m  section  205.202(b)(2)  we  propose  to 
exclude  restaurants  and  other  food- 
service  type  establishments  that  process 
ready-to-eat  organic  agricultural 
products  but  which  do  not  enclose  the 
food  in  a  container  labeled  or 
represented  to  the  consumer  as  organic 
or  made  with  certain  organic 
ingredients.  As  further  explained  below 
in  paragraph  (b)(3)  of  this  section,  we 
are  not  proposing  to  require  certification 
of  operations  that  process  food  as  part 
of  their  normal  retail  operations  if  they 
do  not  repackage  the  food  in  containers 
that  are  labeled  or  represented  by  the 
operation  as  organic  or  as  made  with 
certain  organic  ingredients.  We  consider 
the  act  of  preparing  ready-to-eat  food  by 
restaurants  to  be  part  of  their  normal 
retail  operations. 

We  propose  in  section  205.202(bH3) 
to  exclude  a  retail  ofwration,  or  portion 
of  a  retail  operatioii,  that  processes 


products  labeled  as  orgaruc  or  as  made 
with  certain  organic  ingredients  in  the 
course  of  its  nornud  retail  operations, 
but  does  not  repackage  products  imder 
its  own  orgaruc  label.  A  retail  operation, 
or  portion  of  a  retail  operation,  excluded 
under  this  proposal  in  paragraph  (b)(3) 
of  this  section  would  have  to  satisfy  two 
requirements.  First,  the  operation  would 
have  to  process  only  products  that  %irere 
previously  labeled  as  organic  or  made 
with  certain  organic  in^«dients  before 
being  acquired  by  the  retailer.  Second, 
the  products  would  have  to  be 
processed  by  the  operation  in  the  course 
of  its  normal  retail  business  solely  for 
the  purpose  of  presenting  or  offering  the 
product  to  a  consumer.  'Hiese 
requirements  mean  that  the  product 
offered  to  the  consumer  by  the  retail 
operation  could  not  be  one  that  was 
created  by  the  retailer  by  combining  two 
or  more  ingredients  into  a  single 
product  that  is  then  labeled  or 
represented  by  the  retail  operation  as 
organic  or  as  made  with  certain  orgaruc 
ingredients,  and  it  could  not  be  a 
product  that  is  repackaged  by  the 
operation  and  newly  labeled  or 
represented  as  organic  or  made  with 
certain  organic  ingredients.  We  do  not 
consider  either  creating  a  new  product 
from  two  or  more  ingredients,  or 
repackaging  and  relabeling  a  product,  to 
be  normal  retail  business  practices  for 
retail  operations  solely  for  the  purpose 
of  presenting  or  offering  a  product  to  a 
consumer.  It  should  be  noted  that  a 
weight  label  is  not  included  within  our 
proposed  definition  of  label  as  set  forth 
in  section  205.2  of  subpart  A;  therefore, 
we  would  not  consider  a  retail  operation 
applying  a  weight  label  to  a  product 
repackaged  from  a  bulk  container  or 
sliced  from  a  larger  quantity  to  be  a 
repackaging  activity  that  would  require 
certification  because  applying  weight 
labels  is  an  activity  that  we  consider  to 
be  within  normal  retail  business 
practices  for  retail  operations. 

Examples  of  retailer  processing 
activities  that  would  be  excluded  and 
which  therefore  would  not  require  that 
the  retail  operation  be  certified  are 
washing  and  sorting  fresh  produce  for 
display  in  bulk;  cutting  cheese  from  a 
bulk  wheel  and  placing  weight  labels  on 
the  cheese  packages;  repackaging  two 
pound  bags  of  organic  brown  rice  from 
a  50  pound  sack  and  placing  weight 
labels  on  the  two  pound  bags;  and 
allowing  consumers  to  package  their 
own  bags  of  organic  grain  bom  a  bulk 
container.  Examples  of  retailer 
processing  activities  that  would  not  be 
excluded  and  which  therefore  would 
require  that  the  retail  operation  be 
certified  are  baking  organic  bread; 


preparing  an  organic  pasta  salad  for  sale 
at  the  deli  counter,  repackaging  a  series 
of  products  such  as  grains  or  pastas 
under  the  retailer's  own  label  that 
identifies  the  products  as  organic;  and 
preparing  a  private  label  pizza  labeled 
as  made  with  certain  organic  ingredients 
for  customers  to  purchase  from  a 
refrigerated  display  case  for  baking  at 
home.  We  invite  further  coounent 
concerning  the  exclusions  proposed  in 
this  section. 

In  section  205.202(c)  we  propose  that 
farm  or  handling  operations  that  are 
either  exempt  from  certification  under 
section  205.202(a),  or  excluded  from 
certification  under  section  205. 202(b), 
would  still  be  reqiured  to  maintain 
certain  records  and  to  make  those 
records  available  to  authorized 
representatives  of  the  Secretary  and  the 
applicable  governing  State  ofiBcial. 
Srnall  operations  that  are  exempt 
pureuant  to  paragraph  (a)(1)  of  this 
section  would  have  to  keep  records  far 
no  less  than  one  calendar  year  to 
substantiate  that  the  operation  did  not 
sell  more  than  $5,000  in  agrictdtuial 
products  in  the  previous  calendar  year, 
and  therefore  met  the  requirements  for 
exemption  of  small  operations  provided 
by  section  2106(d)  of  the  OFPA  (7 
U.S.C.  6505(d)). 

Handlers  of  products  that  contain  less 
than  50  percent  organic  ingredients  who 
are  exempt  under  section  205.202(a)(3). 
or  handlers  who  are  excluded  under 
section  205.202(bKl),  would  have  to 
maintain  records  for  no  less  than  one 
year  from  the  date  of  receiving  a  product 
labeled  as  organic  or  made  with  certain 
organic  ingredients,  that  are  adequate  to 
verify  the  source  and  quantity  of  the 
product  and  that  the  product  or 
ingredient  was  handled  in  accordance 
with  section  205.19  to  prevent 
commingling  and  contact  with 
prohibited  substances.  Records  also 
would  have  to  be  maintained  for  no  less 
than  one  year  from  the  date  of  shipping 
a  product  that  contains  orgaruc 
ingredients  so  as  to  verify  the 
destination  and  quantity  of  the  product 
shipped.  Tlie  recordkeeping 
requirements  proposed  in  paragraph 
(c)(2)  of  this  section  are  necessary  to 
assist  in  enforcement  of  the  national 
orgaruc  program  and  to  verify  that  the 
operation  is  adequately  safeguarding  the 
integrity  of  organically  produced 
products  and  organically  produced 
ingredients. 

We  would  like  comments  on  the 
various  exemptions  from  certification 
we  have  proposed,  as  well  as  on  any 
other  exemptions  from  certification  that 
should  be  proposed,  keeping  in  mind 
that  legislative  changes  may  have  to  be 
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■ought  to  provide  additional  exemptions 
from  certincation. 

General  Requirements  for 
Certification — Section  205.203 

This  section  of  our  proposal 
deHneatea  the  six  general  requirements  . 
with  which  an  organic  fiarm.  wild  crop 
harvesting,  or  handling  operation  must 
comply  in  order  to  receive  and  maintain 
certification.  These  proposed  provisions 
summarize  the  requirements  provided 
in  the  Act  and  various  sections  of  the 
regulations  proposed  in  this  part,  so  that 
a  person  seeking  organic  certification 
can  determine  all  the  requirements 
which  must  be  met  by  the  operation  to 
be  certified. 

The  first  requirement,  proposed  in 
pangraph  (a)  of  this  section,  is  to 
comply  with  the  applicable  organic 
production  and  huidling  requirements 
of  the  Act  and  the  regulations  in  this 
part.  Paragraph  (b)  of  this  section  would 
require  that  the  operation  establish  and 
implement  an  organic  plan  that  is 
submitted  to  an  accredited  certifying 
agent,  as  required  by  section  2107(a)(2) 
of  the  OFPA  (7  U.S.C.  6506(a)(2)),  and 
updated  annually.  The  provisions  that 
must  be  in  the  organic  plan  are 
proposed  in  section  205.205.  The  third 
raquiiement,  proposed  in  paragraph  (c) 
of  this  section  in  accordance  with 
section  2107(a)(5)  of  the  OFPA  (7  U.S.C. 
6506(a)(5))  is  that  an  annual  on-site 
inspection  by  the  certifying  agent  must 
be  permitted.  In  paragraph  (d)  of  this 
section  we  propose  that  a  certified 
operation  must  maintain  all  records 
applicable  to  the  organic  operation  for  a 
period  of  not  less  than  five  years  from 
the  date  of  creation  of  the  record,  and 
allow  the  Secretary,  the  applicable 
governing  State  official  if  the  operation 
is  in  a  State  where  there  is  an  approved 
State  program,  and  the  certifying  agent, 
access  to  such  records,  as  propoiiea  in 
section  205.216.  This  provision  is 
I  because  we  believe  it  is 
in  order  to  determine  the 
operation's  compliance  with  the  Act 
and  the  regulations  in  this  part  for  the 
purpose  of  providing  adequate 
enforcement  procedures,  as  required  in 
section  2107(a)(7)  of  the  OFPA  (7  U.S.C 
e506(a)(7)).  Section  205.203(e)  of  this 
proposal  requires  that  a  certified 
operation  submit  the  required  lises  to, the 
certifying  agent,  as  proposed  in  section 
205.422  of  subpart  F  in  accordance  with 
•ecUon  2107(a)(10)  of  the  OFPA  (7 
U.S.C  6506(aHl0)). 

In  section  205.203(f)  we  propose  that 
a  certified  operation  must  immediately 
notify  the  certifying  agent  about  any 
application  of  a  prohibited  substance  to 
any  field,  farm  unit,  site,  facility, 
livestock,  or  product  that  is  part  of  the 


certified  operation,  and  about  any  other 
change  in  a  certified  operation,  or  any 
portion  of  the  operation,  that  may  affect 
its  compliance  with  the  Act  and  the 
regulations  in  this  part.  This  provision 
is  necessary  in  order  to  ensure  that  an 
operation  that  is  approved  for 
certification  would  notify  the  certifying 
agent  in  the  event  that  anything  occurs 
that  would  change  the  operation's 
compliance  with  the  requirements 
proposed  in  subpart  B.  This  provision 
therefore  would  require  notification  of 
the  certifying  agent  if  an  operation  was 
subject  to  a  Federal  or  State  emergency 
peat  or  disease  treatment  program  as 
daacribed  in  proposed  section  205.432 
of  subpart  F  and  provided  for  in  section 
2107(b)(2)  of  the  OFPA  (7  U.S.C 
6506(b)(2)). 

Applying  for  Certification — Section 
205.204 

As  proposed  in  this  section,  a 
certification  applicant  would  have  to 
submit  an  organic  plan,  as  proposed  in 
section  205.205,  and  a  statement 
agreeing  to  comply  with  the  Act  and  the 
regulations,  as  proposed  in  section 
205.206,  to  an  accredited  certifying 
agent.  An  applicant  also  would  need  to 
submit  basic  contact  information,  such 
as  phone  and  fax  numbers,  for  the 
operation  for  which  certification  is 
sought.  In  p>aragraph  (c)  of  this  section, 
we  further  propose  that  the  applicant 
submit  the  name  or  names  of  any 
organic  certifying  agent  to  which  any 
application  for  certification  previously 
baa  been  made,  including  the  year  at 
years  of  the  application  and  the 
outcome  of  each  application.  It  should 
be  noted  that,  if  the  certification 
applicant  previously  had  applied  to  a 
different  certifying  agent  who  issued  a 
notification  of  non-compliance  as 
proposed  in  section  205.215(a).  the 
applicant  also  would  have  to  submit 
documentation  that  shows  that  the 
defects  in  compliance  identified  in  that 
notice  had  been  corrected,  in 
accordance  with  proposed  section 
205. 2 15(b).  Knowledge  of  previous 
certifications  or  applications  for 
certification  is  needed  in  order  to 
determine  if  infbrmadon  about 
implementation  of  an  organic  plan  or 
other  updated  information,  as  proposed 
in  section  205.217(a),  should  he 
provided.  It  also  would  enable  a 
certifying  agent  to  verify  whether  any 
new  applicant  for  certification  was 
previously  issued  a  notification  of  non- 
compliance by  another  certifying  agenL 

Organic  Plan — Section  205  JOS 

Section  21 14  of  the  OFPA  (7  U.S.C 
6513)  requires  a  producer  or  handler 
who  wants  certification  to  submit  an 


organic  plan  to  the  certifying  agent,  and 
provides  for  certain  provisioiu  that 
should  be  in  the  plan  to  foster  the 
production  and  handling  of  agricultural 
products  in  accordance  with  the  Act 
Section  2103(13)  of  the  OFPA  (7  U.S.C 
6502(13))  defines  an  organic  plan  as  a 
plan  Of  management  of  an  organic 
farming  or  handling  operation  that  has 
been  agreed  to  by  the  producer  or 
handler  and  the  certifying  agent  and 
that  includes  written  plans  concerning 
all  aspects  of  agricultural  production  or 
handling,  including  crop  rotation  and 
other  practices  required  under  the  Act 
and  the  regulations  in  this  part.  The 
specific  organic  crop  production  and 
wild  crop  harvesting  practices  required 
by  sections  2114(b)  and  (f)  of  the  OFPA 
(7  U.S.C  6513(b)  and  (f))  are  addressed 
in  this  proposal  in  section  205.6  (crop 
rotation),  section  205.7  (soil  fertility  and 
crop  nutrient  management),  and  section 
205.11  (wild  crop  harvesting).  The 
required  provisions  of  the  organic  plan 
proposed  here  are  consistent  with  the 
OFPA  definition,  and  would  enable  a 
certifying  agent  to  determine  whether 
the  applicant's  management  methods . 
meet  the  requirements  of  the  Act  and 
the  regulations  of  this  part.  We  also 
believe  that  the  establishment  of  an 
organic  plan,  as  proposed  here,  would 
be  a  means  by  which  organic  producers 
and  handlers  could  evaluate  their 
operations  and  develop  strategies  to 
help  them  maintain  compliance  with 
the  relevant  organic  production  or 
handling  requirements. 

Section  205.205  of  this  proposal 
would  require  a  certification  applicant 
to  submit  an  organic  plan  to  the 
certifying  agent.  In  a  State  with  an 
approved  State  program,  as  proposed 
and  discussed  in  section  205.402  of 
subpart  F.  the  applicant  also  would 
have  to  submit  the  organic  plan  to  the 
applicable  governing  State  oRicial.  The 
organic  plan  would  have  to  identify,  as 
applicable  to  the  operation  for  which 
certification  is  requested,  a  description 
of  the  practices  and  activities  previously 
implemented,  and  intended  to  be 
implemented  and  maintained,  to 
establish  a  system  of  organic  forming 
and  handling  that  complies  virith  the 
applicable  crop,  livestock,  wild  crop 
harvesting,  and  handling  requirements 
proposed  in  Subpart  B.  Details  of  any 
multi-year  planning  necessary  in  order 
to  comply  with  all  applicable 
requirements  would  have  to  be  included 
in  the  organic  plan.  For  example,  a 
rotation  plan  or  a  description  of  other 
methods  for  ensuring  adequate  pest 
management,  such  as  introduction  of 
diverse  species  into  areas  planted  with 
perennial  crops,  would  have  to  be 
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provided  for  each  field  or  farm  parcel, 
as  provided  for  in  section  205.6  of 
subpart  B.  The  organic  plan  also  would 
have  to  describe  practices  implemented 
and  intended  to  be  implemented  to 
comply  with  proposed  section  205.3(b) 
of  subpart  B,  which  proposes  that  any 
practices  used  not  result  in  measurable 
degradation  of  soil  and  water  qualify 
and  that  non-synthetic  substances  be 
chosen  in  preference  to  synthetic 
substances,  to  the  extent  possible.  For 
example,  a  farmer  might  describe 
practices  implemented  to  ensure  that 
soil  qualify  is  not  measurably  degraded 
by  tillage  practices  or  that 
contamination  of  water  by  nitrates  does 
not  occur  when  manure  is  applied.  The 
organic  plan  also  would  have  to 
describe  activities  to  evaluate  the  effects 
of  practices  for  which  more  specific 
restrictions  are  proposed.  For  example, 
a  farmer  who  is  using  a  composted 
waste  material  that  contains  a  non- 
active  residue  of  a  substance,  as 
proposed  in  section  205.7(b)(4),  would 
include  information  in  the  organic  plan 
to  demonstrate  that  the  level  of  non- 
active  residues  that  may  be  present  in 
the  composted  waste  material  was  not 
increasing  in  the  soil  to  which  it  is 
applied. 

The  information  delineated  in 
sections  205.205(b)  through  205.205(e) 
would  have  to  be  submitted  as  it  was 
applicable  to  the  operation  for  which 
certification  is  sought  These  proposed 
paragraphs  would  require  sufficient 
information  about  the  farm,  wild  crop 
harvesting  or  handling  operation  for 
which  certification  is  sought  to  evaluate 
whether  an  applicant  is  complying  with 
or  is  able  to  comply  with  the  Act  and 
our  proposed  organic  production  and 
handling  requirements  in  sections  205.3 
through  205.28  of  subpart  B.  It  also  is 
needed  to  aid  the  certifying  agent  in 
determining  which  areas  of  the 
operation  should  be  observed  in  the 
course  of  the  on-site  inspection. 

Section  205.205(b)  proposes  the 
information  that  would  have  to  be 
submitted  with  respect  to  a  farm 
operation.  This  information  includes  a 
description  of  the  farm's  crops, 
livestock,  and  on-farm  processing 
activities,  total  acreage,  and  a  map  or 
maps  showing  all  fields  or  farm  parcels 
for  which  certification  is  requested.  The 
map(s)  are  required  to  show  field  and 
farm  parcel  boundaries,  sizes,  locations, 
and  any  significant  identifying  features. 
They  must  also  show  any  adjoining 
land,  that  is  not  part  of  the  operation  to 
be  certified,  to  which  a  prohibited 
substance  may  be  applied,  and  the 
location  of  any  facility  \ised  for 
livestock  housing,  storage,  or  post- 
harvest  handling.  Information  also 


would  be  required  that  provides  a 
history  of  the  crops  grown  and 
finrtilizers  or  other  production  inputs 
applied  to  each  field  or  farm  to  be 
certified  for  the  three  year  period 
immediately  preceding  the  date  of  the 
request  for  certification.  The 
information  would  have  to  include  the 
crops  intended  to  be  planted  or 
managed  on  each  field  in  the  coming 
crop  year,  and  a  list  of  agricultural 
products  to  be  sold  as  organic  or  as 
made  with  certain  organic  ingredients. 

A  farm  operation  also  would  have  to 
submit  information  about  the  intended 
use  of  certain  categories  of  production 
inputs.  First,  information  would  have  to 
be  submitted  that  listed  all  substances 
intended  to  be  used  as  production 
inputs  in  the  crop  year.  This  list  would 
have  to  indicate  each  substance 
intended  to  be  applied  to  land  or  crops, 
its  source,  the  anticipated  quantify  of  it 
to  be  used,  and  where  it  would  be 
applied.  We  also  propose  to  request  a 
list  of  all  the  seeds  or  planting  stock 
intended  to  be  purchased  that  would 
indicate  for  each  of  these  its  source  (e.g. 
nursery  or  seed  company),  the 
approximate  quantify  to  be  used,  and 
whether  it  was  organically  produced, 
treated,  or  untreated. 

We  propose  that  a  livestock  producer 
submit  a  list  of  all  animaU  or  livestock 
management  units  (such  as  flocks  of 
poultry  or  colonies  of  bees)  to  be 
maintained  on  the  operation  and  to  be 
purchased  in  the  following  year  for  use 
as  organic  livestock  or  for  the 
production  of  organic  livestock 
products.  The  list  also  would  have  to 
indicate  the  source  of  the  livestock  (e.g.. 
bom  on  the  farm,  or  name  of  the 
hatchery),  estimated  number  of  each 
t]rpe  of  livestock  to  be  used  and 
purchased  in  the  certification  year,  the 
intended  use  of  the  livestock  (such  as 
slaughter  stock,  milk.  wool,  or 
breeding),  and  whether  the  livestock 
were  purchased  from  a  certified 
operation.  Other  information  required  to 
be  submitted  would  indicate  the 
livestock  feed  and  feed  supplements 
intended  to  be  purchased  in  the 
certification  year,  and  their  source  (e.g.. 
Focal  feed  mill,  or  neighboring  farm)  and 
estimated  quantify.  Additionadly, 
information  as  to  what  portion,  if  any. 
of  the  purchased  feed  was  not 
organically  produced  would  need  to  be 
provided.  The  livestock  operation  also 
would  have  to  submit  the  name  of  the 
veterinarian  from  whom  the  producer 
obtains  animal  drugs  or  prescriptions 
for  animal  drugs,  and  a  list  of  any 
animal  drug  expected  to  be  used  in  the 
certification  year,  including  its  source, 
estimated  amount  to  be  used,  and  the 
types  of  livestock  to  which  it  might  be 


administered.  Finally,  a  farm  operation 
would  have  to  describe  the  post-harvest 
handling  or  processing  methods  and 
facilities  to  be  used.  Examples  of  post- 
harvest  handling  facilities  would 
include  fresh  produce  washing  and 
packing  facilities,  grain  cleaners,  teilk 
bottling,  herb  drying,  and  slaughtering 
facilities,  whether  the  facilities  are  part 
of  the  farm  operation  to  be  certified  or 
located  elsewhere. 

It  should  be  noted  that,  in  cases  where 
the  regiilation  provides  for  the  use  of  a 
particular  substance  or  production  input 
only  when  other  applicable  proposed 
mediods  or  production  inputs  are  not 
effective  or  are  not  commercially 
available,  such  as  botanical  pesticides 
(section  205.9),  treated  seeds  (section 
205.8),  or  non-organically  produced 
livestock  feed  (section  205.13),  a 
description  of  the  reasons  for  using  a 
restricted  substance  or  production  input 
would  have  to  be  included  in  the 
organic  plan.  For  example,  a  farmer 
might  describe  why  botanical 
pesticides,  rather  than  iaeasures  that  did 
not  involve  the  use  of  a  substance,  were 
used  to  control  particular  pests  on 
particular  crops.  Similarly,  a  livestock 
producer  woidd  describe  the  reasons  for 
feeding  non-organic  feed,  such  as  an 
luanticipated  expansion  of  a  dairy  herd. 
Annual  updates  to  the  plan  also  would 
describe  the  conditions  that  necessitated 
any  allowed  emergency  or 
unanticipated  use-of  a  particular 
production  input.  For  example,  if 
treated  seed  were  used  to  replant  a  com 
crop  lost  to  flooding,  the  fanner  would 
provide  this  information  as  part  of  the 
next  annual  update  to  the  organic  plan. 

Paragraph  (c)  of  this  section  would 
require  that  an  applicant  requesting 
certification  of  a  ^lit  operation  (a  farm 
or  facilify  using  both  organic  and  non- 
organic practices  in  different  field  units 
or  aspects  of  the  operation)  submit 
certain  additional  information.  This 
information  would  include:  anticipated 
quantities  and  locations  of  any  crop, 
livestock  or  livestock  product  intended 
to  be  grown  or  raised  both  organically 
and  non-organically  in  the  coming  crop 
year;  each  prohibited  substance  that  was 
applied  on  the  farm  in  the  three  years 
prior  to  the  request  for  certification; 
each  prohibited  substance  or  practice 
that  may  be  used  in  the  certification 
year  on  a  non-organic  portion  of  the 
farm;  and  a  description  of  the  measures 
that  will  be  used  to  prevent 
commingling  of  organic  and  non-<»ganic 
products,  and  contact  of  organic  field 
units  or  products  with  prohibited 
substances.  This  information  is  needed 
to  determine  whether  there  is  any 
potential  for  organically  managed 
portions  of  the  operation  to  come  into 
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contact  with  synthetic  pesticidos  or 
other  subatances  that  are  prohibited  for 
uae  in  organic  fanning  and  handling 
under  the  Act. 

In  paragraph  (d)  of  this  section  we 
propose  that  a  certification  applicant  be 
required  to  submit  the  following 
inrormation  regarding  a  wild  crop 
harvesting  operation:  a  map  showing 
each  area  from  which  wild  crops  will  be 
harvested  in  the  certification  year:  the 
ownership  of  the  area  and  evidence  of 
permission  to  heiveat  in  Ihia  area:  a 
history  of  this  aiaa  llMt  dHDonalialaa 
that  no  prohibilad  aiibalaiioa  has  been 
applied  within  dues  yaia  prior  to  the 
initial  harveat  of  a  wild  crop  to  be  sold 
or  repraaanled  aa  ocganic:  each  species 
of  plant  to  bo  harveated,  as  well  aa  its 
botenicai  naoie,  the  part  of  the  plant  to 
be  talwn  (such  as  leaves,  roots,  flowers, 
fruits,  or  the  whole  plant),  and  the 
quantities  of  the  plant  expected  to  be 
harveated  in  the  coming  crop  year;  the 
dates  of  the  harveat  aaaaon;  other 
information  that  the  certifying  agent 
might  need  to  aaaeaa  the  impacts  of  tlte 
harvest  operation  on  the  environment 
and  sustained  growth  and  production  of 
tiie  wild  crop:  eech  type  of  wild  product 
expected  to  be  sold  or  repreaented  aa 
organic  or  made  with  certain  ai|Bnlc 
ingredianls.  and  tlte  quantity  of  eech 
type  of  ptodiiCt  to  be  sold  or  represented 
(such  as  dried  flowers  in  bulk,  fresh 
roots  and  potpourri  mixes):  and  a  list  of 
all  post-harvest  handling  or  processing 
methods  and  fiacilities  to  be  used  by  the 
applicant. 

As  proposed  in  paragraph  (e)  of  this 
section  for  handling  operations,  a 
handling  operation  applying  for 
certification  must  submit:  a  brief, 
general  description  of  the  type  of 
handling  operation  and  the  processing, 
manufacturing  or  other  handling 
procedures  it  will  use  (such  as  grain 
cleaning  and  milling,  meat  or  produce 
paclcing,  dairy  processing,  or  frozen 
food  manufacturing):  a  description  of 
the  structural  pest  management  methods 
used  and  intended  to  be  used  in  eech 
bcility:  and  a  list  of  eech  product 
intended  to  be  handled  and  sold  or 
represented  in  the  certification  year  as 
organic  or  made  with  certain  organic 
ingredients.  A  handling  operation  that 
pioduoea  both  organic  and  non-organic 

Eroducts  also  would  have  to  provide  a 
St  of  each  non-organically  produced 
product  or  tyfw  of  product  to  be  sold  in 
the  certification  year,  and  a  description 
of  the  measures  to  be  used  to  prevent 
the  commingling  of  organic  and  non- 
organic producta  and  ingredients,  and 
the  contact  of  organic  products,  and 
pacliaging  and  storage  areas  used  for 
organic  products,  with  prohibited 
subatanoea.  Finally,  the  handling 


operation  would  have  to  submit  a  list  of 
each  ingredient,  incidental  additive,  and 
type  of  packaging  material  to  be  used  for 
otganic  products  in  the  certification 
year,  and  specify  for  each,  as  applicable, 
whether  it  is  an  oifanic  agricuftural 
product,  a  non-organic  agricultural 
product,  or  a  non-agricultural 
ingredient:  the  estimated  quantity  to  be 
used:  its  source  or  manufacturer  (e.g.. 
name  of  the  fann(s),  flavor  company,  or 
packaging  manufacturer  from  whicn  it  is 
purchased):  and  the  country  of  origin  for 
each  imported  organic  agricultural 
product  to  be  used.  The  aouroe  of  any 
water  to  be  used  as  an  ingrwUent  in  an 
otfuiic  product  would  have  to  be 
idibtlflad  in  order  to  determine  that  the 
ualw  — sts  the  Sals  Drinking  Water  Act 
(42  use.  300(0  et  teq]  requirements. 
This  determination  neisds  to  be  made 
because  section  21 1  l(aM7)  of  the  OI7A 
(7  U.S.C  6510(aM7))  prohibiU  handling 
operations  from  using  water  that  doea 
not  meet  all  the  Safe  Drinking  Water  Act 
requirements. 

We  would  like  to  point  out  that  we 
believe  that  the  information  we  are 
requiring  be  submitted  to  certifying 
agents  when  an  application  for 
certification  is  made  could  result  in 
many  poaitive  benefits  for  the  organic 
program.  We  believe  that  the  snbinitted 
information  will  significantly  decrease 
the  amount  of  time  it  will  take  to 
conduct  inspections  of  operations 
seeking  certification.  If  this  occius,  then 
the  costs  incurred  by  operations 
applying  for  certification  will  be 
reduced. 

We  also  believe  that  the  information 
submitted  at  the  time  an  application  for 
certification  is  made  will  also  leaaen  the 
burdens  that  could  be  incurred  by 
certifying  agents  in  making  their  own 
certification  decisions,  and  in 
responding  to  requests  for  information 
from  other  certifying  agents.  This  could 
occur  because  certi^ing  agents  will  not 
have  to  continually  re-contact 
certification  applicants  or  certified 
operations  when  carrying  out  their 
respoiuibilities. 

Additionally,  we  believe  that 
information  that  is  immediately 
available  will  help  ensure  that  timely 
decisions  are  made.  For  example,  the 
marketing  of  multi-ingredient  products 
that  may  require  multiple  certifications 
should  be  able  to  occur  la  a  timely  and 
efficient  manner  because  accredited 
certifying  agents  will  be  able  to  readily 
exchange  the  information  needed  to 
assure  that  these  multiple  certifications 
occur.  Additionally,  the  easy 
accessibility  to  information  that 
documents  what  is  to  occur  in  a 
certified  operation  will  provide  both 
certifying  agents  and  the  Administrator 


with  the  abillfy  to  help  ensure  that 
violations  of  the  organic  program  that 
occur  can  promptly  be  substantiated, 
thus  helping  to  ensure  the  integrity  of 
representations  made  about  the  organic 
nature  of  a  product. 

However,  an  alternative  scheme  for 
having  the  necessary  records  available 
for  certification  decisions  might  be  a 
scheme  in  which  information  needed 
for  certification  decisions  would  be 
required  to  be  created  by  an  applicant 
and  made  available  for  review  and 
copying  at  an  applicant's  sites  of 
operation,  but  would  not  be  required  to 
be  submitted  to  certifying  agents  at  the 
time  an  application  for  certification  is 
made.  In  this  scheme,  these  records 
would  be  reviewed  by  inspectors  acting 
on  behalf  of  certifying  agents  when  an 
inspection  is  carried  out  as  part  of  the 
proceaa  of  determining  whether  an 
applicant  should  be  certified.  If  records 
are  needed  at  any  other  time,  they  could 
either  be  submitted  to  the  certifying 
agent  or  made  available  for  review  at  a 
farm  or  handling  operation. 

We  would  lilie  conunents  from  the 
public  in  regard  to  our  propoeed 
aohana,  and  the  possible  alternative  to 
it  discussed  above,  in  particular,  we 
would  like  information  regarding  the 
following: 

(1)  Whether  the  suggested  alternative 
ach«nne  which  wouldrequire  the 
creation  and  availability,  but  not  the 
submission,  of  needed  records  would 
provide  certifying  agents  with  the 
records  they  need  to  make  certification 
decisions  in  a  timely  and  efficient 
manner, 

(2)  Whether  the  suggested  alternative 
scheme  would  be  less,  or  alternatively, 
more  burdensome  economically,  or  in 
any  other  maimer,  than  the  propoaed 
scheme  for  submission  of  records  for 
anyone  participating  in  the  organic 
certification  program,  including 
certifying  agents,  inspectors,  farming 
operations,  and  handling  operations, 
and  if  so,  how  and  why  it  would  be  less 
or  more  burdensome;  and 

(3)  Whether  any  records  we  are 
proposing  to  be  submitted  as  part  of  the 
certification  application,  which  in  our 
alternative  scheme  would  be  maintained 
at  the  sites  of  operation,  are  not  needed 
to  make  eppropriate  certification 
decisions  or  to  ensure  the  integrity  of 
the  organic  program.  For  example,  we 
would  like  comments  as  to  whether 
certifying  agents  need  to  know  the 
anticipated  quantities  of  non-ofganic 
agricultural  products  intended  to  be 
grown  or  harvested  in  order  to  make 
certification  decisions  for  split 
operations.  We  also  would  like 
comments  in  this  area  regarding  our 
requirement  that  split  operations  submit 
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information  that  indicates  the  expected 
quantity  and  location  of  each  substance 
prohibited  for  use  under  the  OFPA  that 
may  be  used  on  a  non-certified  portion 
of  the  split  operation. 

Statement  of  Compliance — Section 
205.206 

We  propose  in  this  section,  in 
accordance  with  section  2107(a)(4)  of 
the  OFPA  (7  U.S.C.  6506(a)(4)).  tiiat  an 
applicant  for  certification  also  submit  a 
statement  agreeing  to  comply  with  the 
Act  and  the  regulations  in  this  part, 
including  the  requirements  for  receiving 
and  maintaining  certification  proposed 
in  section  205.203,  to  the  Secretary  and 
the  certifying  agent  This  statement  of 
compliance  would  be  submitted  along 
with  the  certification  application,  and 
annually  thereafter. 

Preliminary  Evaluation  of  an 
Application  for  Certification — Section 
205.207 

Section  205.207  would  require  a 
certifying  agent  to  make  a  preliminary 
evaluation  to  determine  whether  the 
applicant  may  be  in  compliance  with 
the  applicable  production  and  handling 
requirements  before  conducting  an 
inspection.  This  preliminary  evaluation, 
which  would  be  based  on  an 
examination  of  the  application  materials 
received,  would  avoid  the  necessity  of 
conducting  an  inspection  of  an 
applicant  who  clearly  could  not  be  m 
compliance  with  the  applicable  organic 
requirements,  thus  preventing 
tmnecessary  burdens  on  both  the 
certifying  agent  and  the  applicant. 

This  section  also  would  require  that 
the  certifying  agent  verify  that  an 
applicant  who  had  previously  applied 
to  another  certifying  agent  and  received 
a  notification  of  non-compliance,  as 
proposed  in  section  205.215(aJ,  had 
submitted  documentation  to  support  the 
correction  of  any  deficiencies  identified 
in  the  notification  of  non-compliance. 
This  provision  would  assist  a  certifying 
agent  to  identify  corrections  made  in 
response  to  deficiencies  in  compliance 
that  previously  had  been  noted  by 
another  certifier.  Once  the  preliminary 
evaluation  was  completed  and  the 
information  indicated  that  the  operation 
may  be  in  compliance  with  the  Act  and 
the  regulations,  the  certifying  agent 
would  then  arrange  to  conduct  an  on- 
site  inspection  of  the  operation. 

Arranging  for  Inspections — Section 
205.208 

Section  2107(8)(5)  of  die  OFPA  (7 
U.S.C.  6506(a)(5))  requires  that  an 
annual  on-site  inspection  be  performed 
by  the  certifying  agent  of  each  farm  and 
tianHling  operation  that  has  applied  for 


certification  or  that  is  certified.  In 
section  205.208(a),  we  propose  that  a 
certifying  agent  arrange  to  conduct  an 
initial  on-site  inspection  of  each  farm, 
Dacilify.  and  site  that  is  included  in  an 
operation  for  which  certification  is 
requested,  for  the  purpose  of 
determining  whether  to  approve  the 
request  for  certification.  Another  on-site 
inspection  would  be  conducted  each 
year  thereafter,  to  determine  if  the 
certification  shouldbe  continued. 
Paragraph  (b)  of  this  section  would 
require  that  such  initial  inspection  be 
conducted  within  a  reasonable  time 
following  a  favorable  preliminary 
evaluation  of  an  application  for 
certification,  as  proposed  in  section 
205.207.  While  the  Act  does  not  specify 
that  on-site  inspections  be  perfonned 
prior  to  granting  certification, 
performing  at  least  one  inspection  prior 
to  certification  is  the  customary  and 
required  procedure  for  all  existing 
certification  programs  of  which  we  are 
aware,  and  we  believe  that  it  should  be 
required  in  our  proposal  in  order  to 
verify  that  the  information  provided  in 
an  application  for  certification 
accurately  reflects  the  practices  used  by 
the  operation  requesting  certification. 
We  have  not  specified  a  time  period 
within  which  an  inspection  must  be 
conducted  because  this  will  vary 
depending  on  when  an  application  is 
submitted  and  the  type  of  operation  to 
be  inspected. 

In  paragraph  (c)  of  this  section,  we 
propose  that  an  inspection  be  scheduled 
at  a  time  when  the  inspector  can 
observe  land,  facilities,  and  activities 
that  demonstrate  the  operation's 
compliance  with,  or  capacity  to  comply 
with,  the  organic  production  and 
handling  requirements  proposed  in 
subpart  B.  Inspections  also  would  have 
to  be  arranged  so  that  the  applicant  or 
an  authorized  representative  of  the 
applicant  who  is  knowledgeable  about 
the  operation  will  be  present  during  the 
inspection.  This  requirement  is 
necessary  so  that  information  pertinent 
to  whether  an  applicant  is  complying  or 
can  comply  with  the  Act  and  the 
regulations,  can  be  obtained  or  clarified 
through  discussion  Mdth  personnel 
knowledgeable  about  the  operation 
being  certified. 

Verification  of  Information — Section 
205.210 

Section  2105(3)  of  the  OFPA  (7  U.S.C. 
6504(3))  requires  that  an  agricultural 
product  to  be  sold  or  labeled  as  an 
organically  produced  agricultural 
product  must  be  produced  and  handled 
in  compliance  with  an  organic  plan 
agreed  to  by  the  producer  and  handler 
of  the  product  and  the  certifying  agent 


In  section  205.210  we  propose  the 
means  by  which  a  certifying  agent 
through  the  use  of  an  inspector,  would 
verify  that  the  information  provided  in 
the  application  for  certification  and  in 
the  organic  plan,  as  proposed  in 
sections  205.204  and  205.205,  or  in  any 
annual  update  to  this  information,  as 
provided  in  section  205.217,  accurately 
represents  that  the  applicant  is 
complying  or  has  the  abilify  to  ccmiply 
with  the  Act  and  the  regulations.  When 
an  inspection  is  conducted  to  evaluate 
continuation  of  certification,  its 
purposes  also  would  include 
verification  that  the  provisions  of  the 
organic  plan  are  being  implemented. 

The  inspector  should  be  able  to 
determine  from  his  or  her  observations 
whether  the  facilities  and  equipment 
used  by  an  applicant  for  certification 
would  enable  the  operation  to  be  in  full 
■compliance  with  all  the  applicable 
requirements.  For  example,  the 
inspector  might  verify  that  a  produce 
operation  that  was  preparing  to  plant 
aimual  vegetable  seedlings  had  already 
obtained  or  produced  seedlings  that 
comply  with  section  205.8.  If  non- 
oiganically  produced  seedlings  were 
being  used,  the  inspector  also  would 
examine  the  operation's  records  that 
demonstrate  that  comparable 
organically  produced  seedlings  were  not 
commercially  available. 

In  order  to  verify  that  the  information 
submitted  to  the  certifying  agent  is 
acciuBte  and  that  practices  used  by  the 
applicant  are  in  compliance  with  the 
applicable  provisions  of  the  Act  and  the 
regulations,  an  inspection  might  include 
an  examination  of  the  applioant's  fields, 
buildings,  storage  areas,  production 
inputs,  equipment,  and  other  fiacilities. 
including  any  ofi'-site  facilities  used  by 
the  operation  for  organic  production  or 
handling.  In  addition,  all  supplies  and 
inventories  of  products  that  are,  or  that 
are  intended  to  be,  sold,  labeled  or 
represented  as  organic  or  as  made  with 
certain  organic  ingredients  might  be 
examined  to  observe  whether  they  are 
stored  and  handled  in  a  manner  that 
creates  any  possibilify  of  their  being 
commingled  with  non-organic  products. 
Labels,  labeling,  and  other  market 
information  might  also  be  examined  to 
determine  if  such  material  was  in 
compliance  with  the  requirements  of 
Subpart  C  The  inspector  also  might 
observe  boundaries,  buffer  zones,  and 
other  critical  control  points  where 
prohibited  substances  could  contact 
organic  crops,  livestock,  or  other 
agricultural  products,  equipment  or 
production  areas  used  in  organic 
production  or  handling,  and  places 
where  commingling  with  nonorganic 
products  might  occur,  especially  in  split 


65910 


Fednvl 


/  Vol.  62.  No.  241  /  Tuesday,  December  16,  1997  /  Proposed  Rules 


operations.  Observations  of  the  overall 

Smeral  healUi  and  condition  of  the  soil, 
vestock,  crops  and  other  biological 
elements,  such  as  hedgerows  and 
waterways,  as  appropriate,  also  might  be 
made.  Additionally,  the  inspector  might 
examine  the  operation's  records  and 
recordkeeping  system,  as  needed  to 
determine  the  applicant's  compliance, 
or  ability  to  comply  with,  the 
recordkeeping  requirements  proposed  in 
section  205.216.  Additionally,  the 
inspector  might  need  to  collect  samples 
of  materials  or  substances  for  laboratory 
analysis  that  may  serve  as  evidence  of 
compliance,  as  proposed  in  sections 
205.430  and  205.431  of  subpart  F,  when 
instructed  to  do  so  by  the  certifying 
■gent,  or  when  the  inspector  observed  a 
situation,  such  as  herbicide  damage  to 
plants,  which  could  indicate  that  any 
crop,  field,  livestock,  product  or  facility 
within  the  operation  has  come  into 
contact  with  a  prohibited  substance. 

PoMt-intpection  Conference — Section 
205.211 

In  section  205.211  we  propose  to 
require  that  the  inspector  conduct  a 
post-inspection  conference  with  the 
certification  applicant  or  an  authorized 
representative  of  the  inspected 
operation.  Ouring  this  conference,  the 
inspector  would  discuss  specific 
observations  made  concerning  the 
applicant's  compliance,  or  ability  to 
comply,  with  the  Act  and  the 
regulations,  such  as  the  adequacy  of 
buffer  areas  observed  to  prevent  contact 
with  organically  managed  fields  by 
prohibited  substances,  or  the  adequacy 
of  the  segregation  of  organic  products 
from  non -organic  products  in  storage 
areas.  We  have  proposed  this 
requirement  because  such  discussions 
are  routinely  included  in  procedures 
currently  used  by  most  existing 
certification  programs,  and  we  believe 
that  permitting  an  applicant  to  clarify 
any  information  that  is  to  be  reported  by 
the  inspector  to  the  certifying  agent 
would  help  ensure  the  accuracy  of  the 
information.  For  example,  if  a  crop 
being  grown  in  a  particular  field  is 
different  from  the  crop  indicated  in  the 
applicant  information,  the  applicant 
could  explain  why  the  alternative  crop 
had  been  substituted.  This  discussion 
also  would  assist  the  applicant  in 
preparing  future  revisions  to  the  oiganic 
plan  and  in  making  other  changes  to  the 
operation,  such  as  implementing 
practices  that  reduce  the  need  to  use 
pest  control  substances  or  animal  drugs. 

Reporting  to  the  Certifying  Agent — 
Section  205.212 

In  section  205.212.  we  propose  that 
the  certifying  agent  would  require  that 


the  inspector  prepare  and  submit  to  the 
certifying  agent,  within  thirty  days  of 
completing  an  inspection,  a  written 
report  that  describes  the  inspector's 
observations  and  anaMments  of  the 
inspected  operation's  compliance,  or 
ability  to  comply,  with  the  Act  and  the 
regulations.  The  inspection  report  is  a 
key  document  that  will  be  used  by  the 
certifying  agent  to  verify  an  applicant's 
compliance,  or  ability  to  comply,  with 
the  regulations  of  the  National  Organic 
Program. 

In  accordance  with  section  2105(3)  of 
the  OFPA  (7  U.S.C  6504(3))  which 
requires  that  organic  products  be 
produced  and  handled  in  compliance 
with  an  organic  plan  agreed  to  by  both 
the  producer  or  handler  and  the 
certifying  agent,  we  believe  that 
sufficientiy  detailed  information  must 
be  contained  in  an  inspection  report  in 
order  for  the  certifying  agent  to 
determine  whether  to  approve  the 
organic  plan  or  require  that  it  be 
revised,  and  also  to  determine  whether 
a  certified  operation  is  complying  with 
the  organic  plan  as  previously 
approved.  "Therefore,  it  is  critical  that 
the  report  include  a  complete,  detailed 
description  of  the  observations  and 
assessments  made  by  the  inspector 
purauant  to  section  205.210. 

Additional  Inspections — Section 
205.213 

In  paragraph  (a)  of  this  section,  we 
propose  that,  in  addition  to  the  annual 
on-site  inspection  required  in  section 
205.208(a),  a  certifying  agent  could 
conduct  an  inspection  of  any  form, 
facility,  or  site  used  by  a  certified 
operation  or  an  applicant  for 
certification  when  necessary  to 
determine  compliance  with  the  Act  aod 
the  regiilations  in  this  part.  In  paragraph 
(b)  of  this  section,  we  propose  that  the 
Secretary  also  may  require  that 
additional  inspections  be  performed  for 
the  purpose  of  determining  compliance 
with  the  Act  and  the  regulations  in  this 
part.  In  a  State  in  which  there  was  an 
approved  State  program,  the  governing 
State  official  also  would  be  able  to 
require  additional  inspections.  A 
certifying  agent  thus  could  decide  to 
conduct  additional  inspections  of 
certification  applicants  or  certified 
operations  as  necessary  to  obtain 
information  that  was  needed  by  the 
certifying  agent  to  determine  or  verify 
the  certification  of  the  operation. 

We  believe  that  the  requirements  and 
procedures  proposed  in  sections 
205.208  through  205.213  to  be  followed 
by  a  certifying  agent  in  conducting  an 
inspection  of  an  applicant  for  organic 
certification  or  a  certified  operation 
represent  a  key  provision  of  our 


proposed  certification  program.  The 
inspection  process  is  critical  for 
maintaining  the  integrity  of  the  national 
organic  certification  program  and  must 
be  undertaken  in  a  reliable,  thorough 
and  consistent  manner.  Clear,  consistent 
criteria  for  performing  inspections  are 
eiaential  because  of  the  divenify  of 
private  and  State  certifying  agents  who 
will  be  conducting  inspections  and 
evaluating  inspection  reports  under  this 
program. 

Approval  of  Certification — Section 
205.214 

In  this  section  we  propose  the  basis 
for  a  certifying  agent  to  approve  an 
application  for  certification,  and  the 
procedure  to  be  used  by  the  certifying 
agent  in  notifying  the  applicant  of  the 
approval.  Paragraph  (a)  of  this  section 
would  require  that  the  certifying  agent 
review  the  information  submitted  by  the 
applicant,  including  the  organic  plan, 
and  the  report  submitted  by  the 
inspector,  and  request  that  the 
certification  applicant  submit  any 
additional  information  and 
documentation  that  may  be  needed  to 
determine  if  the  certification  applicant 
is  complying,  or  is  able  to  comply,  vrith 
the  Act  and  the  regulations.  For 
example,  this  might  include  information 
about  changes  in  crops  actually  planted 
in  certain  fields,  additional  livestock 
added  to  the  operation,  or  new  sources 
for  ingredients  in  a  processed  product, 
that  occurred  since  the  inspection  took 
place. 

Based  on  a  review  of  all  the 
information  submitted  by  the 
certification  applicant  and  the 
inspector,  including  any  additional 
information  the  applicant  has  provided 
purauant  to  paragraph  (a)  of  this  section, 
paragraph  (b)  of  this  section  would 
require  the  certifying  agent  to  approve 
an  application  for  certification  after 
determining  that  the  applicant's 
operation  satisfies  four  criteria.  Pint, 
the  certifying  agent  would  need  to 
determine  that  the  practices  and 
substances  used,  or  intended  to  be  used, 
by  the  operation  are  consistent  with  a 
system  of  organic  farming  and  handling, 
as  defined  in  section  205.2,  and  comply 
with  the  applicable  production  and 
handling  requirements  in  this  proposal. 
The  second  criterion  that  must  be  met 
is  that  the  applicant  satisfies  the  general 
requirements  for  certification,  as 
proposed  in  section  205.203.  Third,  the 
certifying  agent  would  have  to 
determine  that  the  applicant's  organic 
plan  satisfies  the  applicable 
requirements  of  the  Act  and  the 
production  and  handling  regulations  in 
subpart  B,  including  the  provisions  for 
the  use  of  substances  proposed  in  the 
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National  List.  The  fourth  criterion  that 
must  be  met  is  that  the  applicant's 
records  and  recordkeeping  system 
satisfy  the  applicable  requirements 
proposed  in  section  205.216. 

After  the  certifying  agent  determines 
that  an  application  for  certification 
should  be  approved,  paragraph  (c)  of 
this  section  would  require  that  the 
certifying  agent  send  the  applicant  a 
written  notification,  and  to  state  in  the 
notice  any  restrictions  or  requirements 
that  are  being  imposed  as  a  condition  of 
certification.  For  example,  if  the 
inspector  noted  that  information  about 
persons  who  had  applied  substances  to 
certain  farm  parcels  was  missing  from 
the  applicant's  records,  the  notice 
would  require  that  such  information  be 
submitted  by  a  certain  time. 

Along  with  the  notification  of 
approval,  the  certifying  agent  would 
provide  a  certificate  which  the 
operation  could  use  as  proof  of 
certification.  In  paragraph  (d)  of  this 
section,  we  propose  that  the  certificate 
include  the  name  of  the  certified 
operation,  the  effective  date  of  the 
certification,  and  the  categorylies)  and 
type(s)  of  products  and  crop  year,  if 
applicable,  covered  by  the  certification. 

Denial  of  Certification — Section  205.215 

In  this  section  we  propose  the 
procediue  to  be  followed  if  the 
certifying  agent  has  reason  to  believe, 
based  on  a  review  of  the  information 
specified  in  section  205.214(a),  that  an 
applicant  for  certification  is  not  able  to 
comply,  or  is  not  in  compliance,  with 
the  requirements  of  the  Act  and  the 
regulations  in  this  part.  When  this 
occurs,  the  certifying  agent  would  be 
required  to  provide  a  written 
notification  of  non-compliance  to  the 
applicant,  as  proposed  in  section 
'205.218(a).  This  notification  would  be 
sent  by  certified  mail  to  the  certification 
applicant,  and  would  contain  a 
description  of  each  deficiency  in  the 
applicant's  ability  to  comply  with  the 
Act  and  the  regulations  in  this  part  that 
the  certifying  agent  has  reason  to  believe 
has  occurred,  the  evidence  on  which  the 
notification  is  based,  and  the  date  by 
which  the  operation  must  correct  each 
deficiency  in  compliance  identified  in 
the  notification. 

Following  the  correction  of 
deficiencies  identified  in  the 
notification  of  non-compliance,  section 
205.215(b)  would  permit  the  applicant 
to  submit  a  new  application  for 
certification  to  any  accredited  certifying 
agent.  A  new  application  would  include 
documentation  of  actions  taken  by  the 
applicant  to  correct  the  deficiencies  in 
compliance  identified  in  the  notification 
of  non-compliance  sent  pursuant  to 


paragraph  (a)  of  this  section.  If  a  new 
application  is  submitted  to  a  difiierent 
certifying  agent,  the  certification 
applicant  would  be  required  to 
simultan^usly  inform  the  certifying 
agent  who  issued  the  notification  of 
non-compliance  that  a  new  application 
has  been  submitted  and  the  name  of  the 
certifying  agent  to  whom  it  was 
submitted.  It  should  be  noted  that  an 
applicant  for  certification  must  provide 
information  to  a  certifying  agent  about 
previous  applications  for  certification 
and  their  outcome,  as  proposed  in 
section  205.204(d)  (applicant 
information).  A  certifying  agent  thus 
would  be  able  to  determine  whether  a 
new  applicant  previously  had  received 
a  notification  of  non-compliance  bom  a 
different  accredited  certifying  agent  and 
would  be  required  to  include  with  the 
application  for  certification 
documentation  that  deficiencies  in 
compliance  identified  in  the  previous 
notification  had  been  corrected. 

Finally,  in  paragraph  (c)  of  this 
section,  we  propose  that  if  a 
certification  applicant  who  receives  a 
notification  of  non-compliance  does  not 
correct  the  deficiencies  or  does  not 
notify  the  certifying  agent  that  it  has 
submitted  a  new  application  within  the 
time  specified  in  the  notice  of  non- 
compliance, the  certifying  agent  would 
submit  to  the  Administrator  a  notice  of 
its  recommendation  to  deny 
certification  to  the  applicant.  The 
Administrator  then  could  institute 
proceedings  to  deny  certification 
pursuant  to  the  Rules  of  Practice,  7  CFR 
1.130,  et  seq.  The  Rules  of  Practice 
provide  for  the  formal  filing  of  a 
complaint  by  the  Secretary,  an 
opportunity  for  the  certification 
applicant  to  answer  the  complaint,  a 
procedure  for  holding  a  hearing,  and  a 
procedure  for  further  appealing  an 
adverse  decision  following  any  hearing 
that  is  held.  A  final  determination  to 
deny  certification  would  not  be  made 
until  the  applicant  had  received  notice 
and  an  opportunity  to  be  heard. 

Recordkeeping — Section  205.216 

Section  2112(d)  of  the  OFPA  (7  U.S.C 
6511(d))  requires  that  producers  who 
operate  a  certified  organic  farm  or 
handling  operation  maintain  certain 
records  for  five  years  concerning  the 
production  or  handling  of  agricultiiral 
products  that  are  sold  or  labeled  as 
organically  produced.  We  accordingly 
propose  in  section  205.216  that  a 
certified  operation  maintain  records 
concerning  the  production,  harvesting, 
and  handling  of  agricultural  products 
that  are,  or  that  are  intended  to  be,  sold, 
labeled  or  represented  as  organic  or 
made  with  certain  oiganic  ingredients 


sufficient  to  demonstrate  compliance 
with  the  Act  and  the  regulations,  for  a 
period  of  five  years.  These  records 
would  have  to  be  made  available  to 
authorized  representatives  of  the 
Secretary,  the  applicable  governing 
State  official  in  a  State  with  an 
approved  State  program,  as  proposed 
and  discussed  in  section  205.402  of 
subpart  F.  and  the  certifying  agent,  for 
the  purpose  of  verifying  the  operation's 
compliance  with  the  Act  and  the 
regulations  in  this  part  and  the 
provisions  of  the  applicable  State 
program.  Records  maintained  in 
accordance  with  this  provision  could 
include  written,  electronic,  or  graphic* 
documentation,  such  as  maps  or  plant 
diagrams,  that  serve  to  support  and 
substantiate  any  information  provided 
to  the  certifying  agent  concerning  the 
operation's  production  and  handling 
methods. 

In  paragraph  (b)  of  this  section  we 
propose  that  certain  specific  records 
would  have  to  be  maintained  by  a 
certified  operation.  Other  records,  in 
addition  to  those  indicated,  also  may  be 
maintained  as  considered  appropriate 
by  the  operation  to  support  information 
provided  to  the  certifying  agent  In 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  it  is  profxised,  in  accordance 
with  sections  2105(2)  and  2112(d)  of  the 
OFPA  (7  U.S.C.  6504(2)  and  6511(d)). 
that  the  operation  would  have  to 
maintain  a  list  of  all  substances  applied 
to  fields  or  land  that  are  part  of  the 
certified  operation  for  a  period  of  no 
less  than  three  years  preceding  the 
intended  or  actual  time  of  harvest  of  an 
organic  crop  frt>m  such  fields  or  land, 
along  with  the  name  and  address  of  any 
person  who  applies  or  has  applied  any 
substance  to  any  part  of  the  form,  the 
name  of  the  substance,  and  the  date(s). 
location(s),  rate(s)  and  method(s)  of 
application.  Section  2110(f)(2)  of  the 
OFPA  (7  U.S.C  6509(f)(2))  requires  that 
certain  records  be  kept  with  respect  to 
livestock  maintained  under  organic 
management.  Accordingly,  we  propose 
in  section  205.216(b)(3)  that,  for  each 
animal  (or  livestock  management  unit, 
such  as  a  poultry  flock  or  bee  colony) 
that  is,  or  whose  products  are,  intended 
to  be  sold  or  represented  as  oi^ganic  in 
accordance  with  the  livestock 
production  requirements  proposed  in 
sections  205.12  through  205.15  of 
subpart  B,  the  producer  would  have  to 
keep  records  of:  the  source  of  the  animal 
or  livestock  management  unit  and  the 
date  it  entered  the  certified  operation; 
the  amounts  and  sources  of  all  animal 
drugs  administered  to  it;  all  feeds  and 
feed  supplements  fed  to  it;  and  the 
location  of  the  field,  form  unit,  or 
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facility  where  it  is  maintained,  as 
applicable.  These  records  all  are 
necessary  in  order  to  maintain  a 
detailed,  verifiable  audit  trail  so  that 
each  animal  (or  livestock  unit)  can  be 
traced  back  to  the  farm,  as  required  by 
section  2110(f)(1)  of  the  OFPA  (7  U.S.C 
6509(0(1)). 

A  fourth  category  of  records  we 
propose  would  have  to  be  maintained 
includes  any  information  submitted  to  a 
certifying  agent  as  part  of  an  application 
for  certiHcation  or  as  part  of 
continuation  of  certification,  as 
proposed  in  sections  204.204  and 
205.217. 

We  are  also  proposing  that  the  records 
would  have  to  be  adequate  to  establish 
an  audit  trail.  An  audit  trail  is  defined 
as  the  ability  to  follow,  through 
doctunmtation.  the  transfer  of 
ownership  and  the  transportation  of  any 
agricultural  product  labeled  as  organic 
or  made  with  certain  organic 
ingredients.  This  information  would 
include,  as  applicable,  the  source, 
production  and  handling  methods, 
transfer  of  ownership,  and 
transportation  of  any  agricultural 
product  labeled  as  organic  or  made  with 
certain  organic  ingredients  that  is 
received  by  or  shipped  from  the 
certified  operation.  Although  section 
2110(0(1)  of  the  OFPA  (7  U.S.C. 
6509(f)(1))  imposes  a  verifiable  audit 
trail  requirement  only  on  livestock 
operations,  our  proposal  to  establish  a 
verifiable  audit  trail  for  all  organically 
produced  products  is  needed  in  order  to 
adequately  enforce  the  provisions  of  the 
Act.  It  also  is  consistent  with  the 
recordkeeping  requirements  of  most 
existing  certification  programs  we  have 
reviewed,  and  consistent  with  the 
recommendations  provided  by  the 
NOSB. 

Paragraph  (c)  of  this  section  reiterates 
that  any  operation  that  is  exempt  or 
excluded  bom  certification  under 
section  205.202  (a)  or  (b)  must  maintain 
records  in  accordance  with  proposed 
section  205.202(c). 

Continuation  of  Certification — Section 
205.217 

Section  2107(a)(4)  of  the  OFPA  (7 
U.S.C.  6506(a)(4))  requires  that  a 
certified  operation  certify  on  an  annual 
basis  that  it  is  producing  agricultural 
products  that  are  sold,  labeled,  or 
represented  as  organic  in  compliance 
with  the  Act  and  the  regulations. 
Additionally,  section  2107(a)(5)  of  the 
OFPA  (7  U.S.C.  6506(a)(5))  requires  an 
annual  on-site  inspection  of  each 
certified  operation.  The  annual 
submission  of  updated  information 
proposed  in  paragraph  (a)  of  this  section 
would  provide  a  certifying  agent  with 


information  about  changes  that  may 
have  been  made  in  an  operation  during 
the  preceding  year  whidi  is  needed  by 
the  certifying  agent  to  properly  prepare 
for  the  annual  inspection.  Although 
nearly  all  the  existing  certification 
programs  we  reviewed  require  an 
annual  renewal  of  certification,  we  are 
proposing  in  section  205.217  that  a 
certified  operation  needs  to  submit  only 
updated  information  to  the  certifying 
agent  on  an  annual  basis.  As  proposed 
here,  an  approved  certification  status 
would  continue  in  effect  until  the 
operation  voluntarily  ceased  to  be 
certified  or  was  terminated,  as  proposed 
in  section  205.219. 

As  proposed  in  paragraph  (a)  of  this 
section,  a  certified  operation  would 
submit  to  the  certifying  agent  any 
additions  or  changes  to  each  item  of 
information  contained  in  the  previous 
year's  application  and  any  amendments 
to  the  organic  plan,  including  a 
description  of  activities  undertaken  in 
the  previous  year,  and  intended  to  be 
undertaken  in  the  coming  year,  to 
implement  the  provisions  of  the  organic 
plan,  as  proposed  in  sections  205.204 
and  205.205.  For  example,  if  a  farm  had 
expanded  its  acreage  in  organic 
production  or  the  number  of  livestock 
included  in  its  operation  had  decreased, 
this  information  would  have  to  be 
included  in  the  update.  The  certifying 
agent  would  have  the  previous 
application  information  on  file,  or 
would  be  able  to  obtain  it  from  the 
certifying  agent  who  had  previously 
certified  the  operation,  so  that  the 
applicable  information  specified  in 
section  205.204  and  205.205  would  be 
available  when  preparing  for  the  on-site 
inspection. 

The  application  materials  also  would 
have  to  include  a  statement  that  the 
certified  operation  will  remain  in 
compliance  with  the  Act  and  the 
regulations  in  this  part,  as  well  as  any 
other  information  that  may  be  requested 
by  the  certifying  agent.  In  section 
205.217  (b)  and  (c)  we  propose  that  after 
receiving  the  updated  information  as 
specified  in  paragraph  (a)  of  this 
section,  the  certifying  agent  would 
arrange  to  conduct  an  on-site  inspection 
of  the  certified  operation  purauant  to 
sections  205.208  through  205.211.  After 
conducting  an  on-site  inspection  of  the 
certified  operation  pursuant  to  section 
205.212,  if  a  certifying  agent  has  reason 
to  believe  that  a  certified  operation  is 
not  complying  with  the  requirements  of 
the  Act  and  the  regulations,  the 
certifying  agent  would  provide  a  written 
notification  of  non-compliance  to  the 
operation,  as  proposed  in  section 
205.218(a). 


Notification  of  Non-compliance  With 
Certification  Requirements — Section 
205.218 

Section  2107(a)(7)  of  the  OFPA  (7 
U.S.C.  6506(a)(7))  requires  that  a 
certification  program  established  under 
the  Act  provide  for  appropriate  and 
adequate  enforcement  measures.  In 
section  205.218  we  propose  the 
procedure  by  which  a  certifying  agent 
would  identify  any  problems  thiat  may 
occur  in  the  compliance  with,  or 
possible  violations  of,  the  Act  or  the 
regulations  in  this  part  by  a  certified 
operation,  or  a  certification  applicant, 
and  then  provide  an  opportunity  for  the 
operation  to  correct  any  defects  in  its 
compliance. 

In  paragraph  (a)  of  this  section  we 
propose  that  a  certifying  agent  would 
send  a  written  notification  of  non- 
compliance by  certified  mail  sent  to  the 
place  of  business  of  the  certification 
applicant  or  the  certified  operation.  The 
notification  would  have  to  contain  the 
following  information:  a  description  of 
each  deficiency  in  compliance  and  each 
possible  violation  of  the  Act  and  the 
regulations  that  the  certifying  agent  has 
reason  to  believe  has  occurred;  the 
evidence  on  which  the  notification  is 
based;  and  the  date  by  which  the 
operation  must  correct  each  deficiency 
in  compliance  and  each  possible 
violation  delineated  in  the  notification, 
and  submit  documentation  to  the 
certifying  agent  to  support  such 
corrections. 

In  paragraph  (b)  of  this  section  we 
propose  the  procedure  to  be  follovired 
after  a  certifying  agent  sends  a 
notification  of  non-compliance  to  an 
operation  it  has  certified.  If  the 
documentation  to  support  corrections 
received  by  the  certifying  agent  from  an 
operation  it  has  certified  is  not  adequate 
to  demonstrate  that  each  deficiency  in 
compliance  and  each  possible  violation 
has  been  corrected,  we  propose  that  the 
certifying  agent  would  conduct  an 
additional  inspection,  if  one  is 
necessary,  to  determine  whether  the 
operation  is  complying  with,  or  has 
violated,  the  Act  or  the  regulations. 
After  conducting  an  additional 
inspection,  if  one  is  necessary,  or 
without  conducting  an  additional 
inspection,  if  one  is  not  necessary,  the 
certifying  agent  would  review  the  status 
of  the  certified  operation  to  determine 
whether  the  operation  or  any  portion  of 
the  operation  has  ceased  to  comply 
with,  or  has  violated,  the  Act  and  the 
regulations. 

Paragraph  (b)(3)  of  this  section 
proposes  the  procedure  to  be  followed 
after  the  certifying  agent  has  reviewed 
the  certified  operation's  status,  pursuant 
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to  paragraph  (bX2)  of  this  section. 
FoUowing  a  review  of  a  certified 
opeiations's  status,  if  a  certifying  agent 
determines  that  the  operation  is  in 
compliance  with  the  Act  and  the 
legulatioBS,  the  certifying  agent  would 
be  required  to  notify  the  certified 
operation  in  writing  of  its  determination 
of  compliance.  If  the  outcome  of  the 
review  gives  the  certifying  agent  naaaa 
to  believe  that  the  certified  operation  or 
any  portion  of  the  operation  is  not  in 
compliance  with  the  Act  and  the 
regulations,  the  certifying  agent  would 
si^mit  to  the  Administrator  a  notice  of 
its  recommendation  to  terminate  the 
certification  of  die  certified  operation  or 
any  portion  of  the  certified  operation 
that  the  certifying  agent  believes  to  have 
ceaaed  to  comply  with  the  Act  and  the 
regulations.  It  should  be  noted  that  a 
recommendation  could  be  made  to 
terminate  the  certification  of  only  a 
portion  of  an  c^wration:  for  example, 
when  a  prohibited  substance  is  applied 
to  only  one  field  that  is  part  of  a 
certified  farm  operation,  but  all  other 
fields  remain  in  compliance  with  the 
Act  and  the  regulations. 

Termination  of  Certification — Section 
205.219 

In  section  205.219  we  propose  the 
procedure  to  be  followed  to  terminate 
the  certification  of  an  operation.i>r  a 
portion  of  an  operation  that  a  certifying 
agent  believes  has  ceased  to  comply 
with  the  Act  and  the  regulations.  In 
paragraph  (a)  of  this  section  we  propose 
that  a  certifying  agent  would  send  the 
certified  operation  a  notification  of  non- 
compliance and  follow  the  other 
procedures  proposed  in  section  205.218 
if  the  certifying  agent  has  reason  to 
believe  that  a  certified  operation  or  a 
person  responsibly  connected  with  a 
farm,  wild  crop  harvesting,  or  handling 
operation  it  has  certified  has:  violated 
the  purposes  of  the  national  organic 
certification  program;  made  a  false 
statement;  or  attempted  to  have  a  label 
indicating  that  an  agricultural  product  is 
organically  produced  affixed  to  such 
product  when  such  product  was  not 
organically  produced  in  accordance 
with  the  Act  and  the  regulations. 

In  section  205.219(b)  we  propose  that 
if  a  certifying  agent  has  reason  to  believe 
that  a  certified  operation  or  a  person 


responsibly  connected  with  an 
operation  certified  by  the  certifying 
agent  has  wilfully  violated  the  Act  and 
the  regulations,  the  certifying  agent 
would  not  send  a  notification  of  non- 
compliance pursuant  to  section  205.21B. 
Insteed,  the  certifying  agent  would 
submit  to  the  Administrator  a  notice  of 
its  recommendation  to  terminate  the 
certification  of  the  certified  operation  or 
any  portion  of  the  certified  operation 
that  the  certifying  agent  believes  to  have 
ceased  to  comply  with  the  Act  and  the 
regulations.  The  names  of  any  persons 
the  certifying  agent  believes  to  have 
willfuUy  violated  the  Act  and  the 
regulations  would  have  to  be  listed  in 
the  recommendation  to  terminate 
certification  submitted  to  the 
Administrator. 

In  section  205.219(c)  we  propose  that 
the  Administrator  could  institute  the 
proceedings  to  terminate  certification 
(purauant  to  the  Rtiles  of  Practice  7  CFR 
1.130.  etseg.)  following  the 
Administrator's  receipt  from  a  certUylng 
agent  of  a  notification  of  a 
recommendation  to  terminate  the 
certification  of  an  operation  or  any 
portion  of  an  operation.  The  Rules  of 
Practice  provids  for  the  formal  filing  of 
a  compl^t  by  the  Secretary,  an 
opportunity  for  the  per8on(s)  named  in 
the  complaint  to  answer  the  complaint, 
a  procedure  for  holding  a  hearing,  and 
a  procedure  for  further  appealing  an 
adverse  decision  following  any  hearing 
that  is  held.  A  final  determination  to 
terminate  the  certification  would  not  be 
made,  therefore,  imtil  the  person(s) 
believed  to  have  violated  the  Act  and 
the  regulations  had  received  notice  and 
an  opportunity  to  be  heard.  A 
notification  of  a  certifying  agent's 
recommendation  to  terminate 
certification  could  be  submitted  either 
in  accordance  with  paragraph  (b)  of  this 
section,  or  in  accordance  with  section 
205.218(b)(3)(ii)  following  a  review  (rf 
the  status  of  a  certified  operation. 

Section  2120(c)  of  the  OFPA  (7  U.S.C 
6519(c))  requires  that,  after  notice  and 
an  opportimity  to  be  heard,  a  person 
who  is  determined  to  have  violated  the 
Act  and  the  regulations:  made  a  false 
statement;  or  attempted  to  have  a  label 
indicating  that  an  agricultural  product  is 
organically  ptoducml  affixed  to  such 
product  that  such  person  knows,  or 
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should  have  reason  to  know,  was  not 
organically  produced,  shall  not  be 
eligible  to  receive  certification  for  five 
yeen  from  the  occurrence  of  such 
violation.  Section  20S.219(dXl)  is 
proposed  in  accordance  with  the  Acft 
requirement,  with  the  pwiod  of 
ineligibility  to  begin  when  a 
determination  is  made  subsequent  to  tlw 
proceedings  to  terminate  certification  as 
proposed  m  paragraph  (c)  of  this 
section.  This  section  of  the  Act  also 
permits  the  Secretary  to  waive  or  reduce 
the  period  of  ineligibility  if  it  is  in  the 
best  interests  of  the  certification 
program  established  imder  the  Act,  and 
we  accordingly  propose  in  paragraph 
(dX2)  of  this  section  that  the  Secretary 
may  waive  ineligibility  for  certification 
if  it  is  in  the  best  interests  of  the 
certification  program  established  under 
subpart  O. 

Notification  i^  Certification  Statu* — 
Section  205.220 

In  section  205.220  we  propose  that  a 
cwtiiying  agent  would  be  required  to 
submit  to  the  Administrator  a  copy  of 
any  notification  of  non-compliance,  sent 
pursuant  to  section  205.218, 
simultaneously  with  its  issuance  to  the 
certification  applicant  or  the  certified 
operation,  and  also  to  sulmut  to  the 
Administrator  on  a  quarterly  calendar 
basis  the  name  of  each  operation  whose 
application  for  certification  has  been 
approved.  This  information  is  needed  in 
order  for  the  Administrator  to  maintain 
current  information  concerning  the 
status  of  certified  farm,  wild  crop 
harvesting  and  handling  operations,  and 
therefore  provide  adequate  enforcement 
measures.  Information  about  any 
operation  that  has  received  a 
notification  of  non-compliance, 
puraiiant  to  section  205.218(a),  is 
needed  in  order  to  ensiire  that 
information  about  possible  violations  of 
the  Act  and  the  regulations  is  provided 
to  the  Administrator  in  a  timely  manner. 
This  provision  also  would  enable  a 
certifying  agent  to  determine  whether  a 
new  certification  applicant  had 
previously  received  a  notification  of 
non-compliance  from  a  different 
certifying  agent,  and  was  therefore 
required  to  docujnent  that  any  defects  in 
compliance  had  been  corrected. 


EnMy 

Nee<fatobe 
certified 

Records  required  for  organic  ingredents 
and  organic  products 

ORGANIC  OPERATION  SELUNG  or  HANOUNG  NO  MORE  THAN  $5,000  annu- 
ally in  aghcuttural  products  §  205.202(a)(1). 

NO  . - 

'SALES  RECORDS  §205.202(c)(1). 
*Sales  records  lor  al  agncultural  prod- 
ucts. 
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BMy 


Ntedstobe 


Reoofds  required  for  organic  ingredients 
and  organic  products 


ORQANIC  OPERATION  SELLING  or  HANDLING  MORE  THAN  S6.000  In  agricul- 

turai  products  or  a  HANDLING  OPERATION  (i.e  .  co-packer,  etc.)  thai  prmidaa 
handfaig  sarvicas  to  THREE  (3)  OR  MORE  oparaions  that  produce  or  handto 
agricuNural  products  sold,  labatad.  or  rapieaanlsd  as  organic  or  as  made  wMh 
eartain  oigsnic  iiigietlieiSi  §206.201  (a). 
HANDLER  of  made  with  certsin  oiganic  ingredients  product  H206.201(a)  and  (b) 
HANDLER    of    products    »iat    contain    less    than    50%    organic 
f  206.202(a)(3). 


HANDLER  (dMrtxilor.  warahouser.  ale)  of  packagad  or  otharaise  enclosed  pmA- 
uds  tiat  remain  in  the  same  packages  §206.200(1^(1). 


RETAIL  OPERATION  that  does  not  process  organic  products  §  206.202(a)(2)  

RETAIL  OPERATION  Vol  procssin  m  the  course  o«  normal  retail  activity  soiety 
lor  the  purpose  ol  offering  fte  product  to  the  consumer  §  206.202(b)(3). 

RETAIL  OPERATION  that  procsssss  Other  than  m  the  course  ol  normal  retail  ac- 
tivity, i.e..  combtnas  ir«o  a  single  product  products  previously  Isbslsd  organic 
and  represent!  tor  sale  under  a  new  label  §206.201  (a). 

RESTAURANTS  end  FOOD  SERVICE  ESTABLISHMENTS  that 
eat  lood  but  do  not  package  and  label  the  lood  §  205202(b)(2). 


YES 


YES 
NO.. 


NO 


NO. 
NO. 

YES 

NO 


ALL  RECORDS  §206.216. 


ALL  RECOf^OS  §206.216. 
SOURCE/QUANTITY  RECEIVED— 

§205.202(O(3)(i). 
COMMINGUNQ/CONTACT— 

§206.202(c)(3)(l). 
DESTINATKDWQUANTITY    SHIPPED- 

§205.202(0(3)00). 
SOURCEAXJANTITY  RECEIVED— 

§206.202(c)(3)(i). 
COIMMINGUNG/CONTACT— 

§206.202(c)(3)(i). 
DESTINATION^QUANTITY    SHIPPED— 

§206.202(c)(3)(ii)). 


ALL  RECORDS— §206.216. 


Subpart  E— Accreditation  of  Certifying 
Agents 

Section  2115(a)  of  theOFPA  (7  U.S.C 
6514(a))  requires  that  the  Secretary 
establish  and  implement  s  program  to 
accredit  a  governing  State  official,  and 
any  private  person,  who  meets  the 
requirements  of  the  Act,  as  a  certifying 
agent  for  the  purpose  of  certifying  a 
fiirm  or  handling  operation  as  a  certified 
Ofganic  Csrm  or  certified  organic 
huidling  operation.  Section  2104  of  the 
OFPA  (7  U.S.C.  6503)  provides  for  the 
establishment  of  an  organic  certification 
program,  which  we  have  propoeed  in 
subpart  D  of  this  proposal,  and  section 
2104(d)  of  the  OFPA  (7  U.S.C.  6503(d)) 
requires  that  the  Secretary  implement 
the  certification  program  through 
certifying  agents.  We  accordingly  have 
proposed  the  provisions  contained  in 
this  subpart  to  establish  a  program  to 
accredit  certifying  agents  to  implement 
the  certification  program  that  is 
picpoaed  in  subpart  D.  We  have 
developed  this  subpart  following  an 
extensive  review  of  information  about, 
and  consultation  with  representatives 
of,  existing  organic  certification 
programs  and  existing  accreditation 
programs.  We  also  have  reviewed 
recommendations  provided  by  the 
NOSE  and  public  input  submitted  to  the 
NOSE  and  the  USDA. 

This  subpart  delineates  the  procedure 
which  a  governing  State  official  or  a 
private  person  must  follow  in  order  to 


apply  for  and  maintain  accreditation  as 
a  certifying  agent.  A  governing  State 
ofiicial  is  defined  by  the  Act  as  the  chief 
executive  official  of  a  State  or.  in  the 
case  of  a  State  that  provides  for  the 
Statewide  election  of  an  official  to  be 
respoiuible  solely  for  the  administration 
of  agricultural  operations  of  the  State, 
such  ofiicial.  who  administers  an 
organic  certification  program  under  the 
Act.  A  person  is  defined  as  an 
individual,  group  of  individuals, 
corporation,  association,  organization, 
cooperative,  or  other  entity.  Over  33 
private  certification  organizations 
currently  exist,  including  some  that  are 
organized  for  profit  and  others  that  are 
non-profit  membership  organizations. 
Some  of  these  organizations  cover  a 
broad  geographic  scope  and  certify  a 
wide  range  of  operatioiiB  producing 
diverse  agricultural  products.  Others  are 
small  and  cover  limited  geographical 
areaa  or  types  of  operations.  This 
propoaal  has  been  developed  to  provide 
enough  fiexibility  to  allovlrfor  diversity 
of  organizational  types,  while  ensuring 
that  the  requirements  of  the  Act  are  met. 
We  anticipate  that  new  private 
certifying  agents  will  be  organized  when 
certification  becomes  mandatory  for  the 
marketing  of  agricultural  products  that 
are  represented  as  organically  produced. 
Eleven  States  currently  certify  organic 
producers  in  accordance  with  State 
laws,  and  additional  States  have  , 

expressed  interest  in  establishing 


organic  certification  programs  in  their 
States. 

Additionally,  a  governing  State 
official  may  establish  an  approved  State 
program,  as  proposed  and  disciissed  in 
section  205.402  of  subpart  F,  in 
accordance  with  section  2108  of  the 
OFPA  [7  U.S.C  6507).  A  State  could 
elect  to  operate  the  certification 
component  of  an  approved  State 
program  by  utilizing  accredited 
certifying  agents  who  are  private 
persons;  the  State  would  not  need  to 
apply  for  and  receive  accreditation  as  a 
certifying  agent  as  a  condition  of  its 
State  program  being  approved  by  the 
Secretary.  Conversely,  a  governing  State 
official  could  apply  for  and  receive 
accreditation  as  a  State  certifying  agent 
without  having  to  establish  an  approved 
State  program. 

Synopsis  ofPropoaed  Accreditation 
Program 

This  subpart  delineates  the 
requirements  that  must  be  met  for  a 
private  person  or  a  governing  State 
official  to  receive  and  maintain 
accreditation  as  a  certifying  agent.  These 
requirements  include  those  that  are 
provided  under  sections  2115  and  2116 
of  Uie  OFPA  (7  U.S.Q  6514  and  6515) 
which  include  having  sufficient 
expertise  in  organic  fanning  and 
handling  techniques.  They  also  include 
other  requirements  that  we  believe  are 
neceetary  in  order  to  perform  the 
certification  functions  we  have 
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proposed  in  subpart  D,  such  as  having 
an  annual  internal  review  conducted  of 
the  accredited  certifying  agent's 
operations. 

Subpart  E  also  provides  a  procedure 
for  applying  for  accreditation,  including 
the  information  that  an  applicant  must 
submit  The  application  material 
includes  basic  information  about  the 
applicant's  operation,  information  that 
provides  evidence  of  its  expertise  in 
organic  Canning  and  handling 
techniques,  evidence  of  the  applicant's 
ability  to  implement  the  organic 
certification  program  required  under  the 
Act.  and  an  agreement  to  comply  with 
the  Act  and  the  regulations,  as  well  as 
certain  other  terms  and  conditions.  A 
private  person  would  have  to  agree  to 
certain  additional  terms,  including 
agreeing  to  hold  the  Secretary  harmless 
for  any  fidliue  on  its  part,  and  to  fiimish 
reasonable  security  to  protect  the  rights 
of  participants  in^e  certification 
program  in  the  event  the  applicant 
ceases  its  operations. 

This  subpart  then  delineates  the 
procedures  by  which  the  Administrator 
either  would  approve  or  deny  an 
application  for  accreditation.  The 
procedure  for  denial  of  accreditation 
would  not  be  initiated  until  the 
applicant  had  been  notified  of  defects  in 
its  ability  to  comply  with  the 
requirements  and  given  an  opportunify 
to  correct  them.  This  proposal  would 
require  an  initial  on-site  evaluation  of 
an  accredited  certifying  agent's 
operations  within  a  reasonable  time 
after  approving  an  application  for 
accreditation,  and  a  subsequent  review 
by  a  peer  review  p>anel,  as  provided 
imder  section  2117  of  the  OFPA  (7 
U.S.Q  6516).  The  Administrator  then 
would  review  the  site  evaluation  report 
and  the  recommendations  provided  by 
each  peer  reviewer  to  determine 
whether  to  confirm  or  deny 
confirmation  of  the  agent's  accredited 
status.  Following  confirmation  of 
accreditation,  this  proposal  would 
require  a  certifying  agent  to  submit  fees 
and  reports  annually,  and  to  request 
renewal  of  accreditation  every  5  years. 
Each  USDA  review  of  a  certifier's 
request  for  renewal  of  accreditation 
would  include  an  on-site  evaluation  of 
a  certifying  agent's  operations  and  a 
subsequent  review  by  a  peer  review 
panel.  This  proposal  also  would  permit 
the  Administrator  to  conduct  site 
evaluations  whenever  needed,  including 
prior  to  approving  accreditation,  in 
order  to  verify  the  accuracy  of 
information  submitted  and  ensure 
compliance  with  the  Act  and  the 
regulations. 

This  proposal  further  provides  for 
certain  enforcement  actions  to  be  taken 


if  a  certifying  agent  is  not  complying 
with  or  has  violated  the  Act  or  the 
regulations  in  this  part.  A  notification 
would  be  sent  to  a  certifying  agent  if  the 
Administrator  has  reason  to  believe  that 
the  certifying  agent  is  not  complying 
with  the  Act  and  the  regulations.  The 
basis  for  initiating  the  procedure  for 
sus{>etading  or  terminating  an 
accreditation,  which  would  be  initiated 
after  the  certifying  agent  bad  an 
opportunity  to  correct  deficiencies  in 
compliance,  is  then  proposed.  A  private 
person  or  a  governing  State  official 
whose  accreditation  was  suspended 
could  reapply  for  accreditation  after 
taking  corrective  actions  to  bring  its 
activities  into  compliance  with  the  Act 
and  the  regulations.  A  private  person 
whose  accreditation  was  terminated 
would  be  ineligible  to  receive 
accreditation  for  no  less  than  three 
years,  as  provided  by  section  2120(eH2) 
of  the  OFPA  (7  U.S.C.  6519(e)(2)). 

Distinctions  Between  Certifying  Agents 

The  OFPA  provides  that  a  governing 
State  official  and  any  private  person  can 
become  an  accredited  certifying  agent  if 
it  successfully  can  demonstrate  that  it 
meets  the  requirements  for  accreditation 
established  by  the  Secretary.  All  organic 
certifying  agents,  whether  new  or 
existing,  or  a  private  person  or  a 
governing  State  official,  generally  will 
have  to  meet  the  same  qualifications, 
demonstrate  the  same  capabilities,  and 
undergo  the  same  accreditation  process. 
There  are.  however,  certain 
requirements  stated  in  the  OFPA  that 
pertain  oidy  to  private  certifying  agents. 
Section  2116(e)  of  the  OFPA  (7  U.S.C. 
6515(e))  requires  only  private  certifying 
agents  to  furnish  reasonable  security,  in 
an  amount  determined  by  the  Secretary, 
to  protect  the  rights  of  participants  in 
the  organic  certification  program.  This 
section  of  the  Act  also  requires  only  a 
private  certifying  agent  to  agree  to  hold 
the  Secretary  hannless  for  any  failure  on 
its  part  to  carry  out  the  Act's  provisions. 

Another  difterence  between  private 
and  State  certifying  agents  concerns  the 
termination  of  accreditation.  Section 
2120(e)  of  the  OFPA  (7  U.S.C.  6519(e)) 
provides  for  the  loss  of  accreditation 
only  for  a  private  certifying  agent.who 
violates  the  provisions  of  the  Act  and 
the  regulations  or  who  negligentiy 
certifies  an  operation,  and  also  requires 
that  the  private  certifying  agent  be 
ineligible  for  accreditation  for  a  period 
of  at  least  three  yeara.  Section  2116())(1) 
of  the  OFPA  (7  U.S.C.  6515(j)(l)) 
provides  for  the  suspension  of 
accreditation  for  any  certifying  agent 
who  is  not  properly  adhering  to  the 
provisions  of  the  OFPA  and  does  not 
require  a  minimum  period  of 


ineligibility.  These  provisions  of  the  Act 
are  reflected  in  our  proposed  section 
205.316  (termination  of  accreditation). 

Areas  of  Accreditation — Section 
205.300 

As  provided  by  section  2115(a)  of  the 
OFPA  (7  U.S.C.  6514(a)).  tiiis  section 
proposes  that  the  Secretary  shall 
accredit  a  qualified  accreditation 
applicant  in  the  areas  of  crops, 
livestock,  wild  crops,  or  hailtdling,  or 
any  combination  thereof,  to  certify  a 
faiin,  wild  crop  harvesting  operation,  or 
handling  operation  as  a  certified  organic 
farm,  a  certified  organic  wild  crop 
harvesting  operation,  or  a  certified 
organic  handling  operation.  This 
proposal  would  allow  certifying  agents 
who  may  have  limited  areas  of  expertise 
to  become  accredited  to  conduct    ' 
certifications  only  of  those  types  of 
operations  for  which  they  have 
expertise.  Thus,  certifying  agents  would 
not  be  required  to  have  expertise  in 
areas  for  which  they  are  not  requesting 
accreditation,  in  order  to  obtain 
accreditation  in  the  areas  for  which  they 
request  it.  For  example,  a  certifying 
agent  that  only  wanted  to  be  accredited 
to  certify  mushroom  farming  operations 
would  not  have  to  have  expertise  in  the 
raising  of  organic  livestock  in  order  to 
become  accredited  to  certify  mushroom 
operations.  Additionally,  a  numbw  of 
the  existing  non-profit  certification 
programs  we  have  reviewed  certify  only 
farms,  since  their  persoimel  are  not 
knowledgeable  enough  about 
manufacturing  and  processing 
procedures  to  certify  those  types  of 
operations.  Under  this  proposal,  these 
organizations  would  not  have  to  acquire 
the  capability  to  certify  other  types  of 
operations  in  order  to  be  accredited  to 
certify  only  farms. 

General  Requirements  for 
Accreditation — Section  205.301 

Sections  2115  and  2116  of  the  OFPA 
(7  U.S.C.  6514  and  6515)  delineate 
certain  requirements  that  accredited 
certifying  agents  must  meet  in  carrying 
out  the  organic  certification  program 
mandated  by  the  Act.  This  section  of 
our  proposal  delineates  those  general 
requirements  that  are  provided  in  these 
sections  of  the  Act,  as  well  as  certain 
additional  requirements  that  we  have 
determined  to  be  necessary  to  ensiue 
the  integrity  of  the  program.  These 
additional  requirements  are  authorized 
by  section  2107(a)(ll)  of  the  OFPA  (7 
U.S.C.  6506(a)(ll))  which  permite  a 
program  established  imder  the  Act  to 
require  other  necessary  terms  and 
conditions,  as  determined  by  the 
Secretary. 
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All  of  the  requirement  proposed  in 
paragraph  (a)  of  this  section  would 
apply  equally  to  both  State  and  private 
certifying  agents.  The  first  two  require 
that  an  accredited  certifying  agent  have 
sufficient  expertise  in  organic  farming 
and  handling  techniques,  and 
demonstrate  the  ability  to  fiilly  comply 
with  the  requirements  for  accreditation 
to  implement  the  certification  program 
under  the  Act  and  the  regulations,  as 
provided  respectively  in  sections 
2115(bK2)  and  2116(a)  of  the  OFPA  (7 
U.S.C.  6514(b)(2)  and  6515(a)). 

The  third  requirement  we  propoae  in 
section  205.301(a)  is  that  a  certifying 
agent  carry  out  the  provisions  of  the  Act 
and  the  regulations  in  this  part,  which 
would  include  sections  205.207  through 
205.214  of  subpart  D  that  describe 
certifying  agent  responsibilities  and 
section  205.430  of  subpart  F.  concerning 
compliance  testing.  The  fourth 
requirement  proposed  in  paragraph  (a) 
of  this  section  is  consistent  with  section 
2116(b)  of  the  OFPA  (7  U.S.C.  6515(b)). 
which  requires  a  certifying  agent  to  use 
•  sufficient  number  of  inspecton  to 
implement  the  applicable  organic 
certification  program.  Our  proposal  also 
would  include  in  this  requirement 
personnel  other  than  inspectors,  such  as 
those  who  review  applicants  for 
certification.  After  reviewing 
information  bom  existing  certification 
programs,  we  have  concluded  that 
sufficient  qualified  personnel  in 
addition  to  inspecton  are  essential  for  a 
certifying  agent  to  have  the  expertise 
necessary  to  implement  the  certification 
program  as  proposed  in  subpart  D  of 
this  part  Paragraph  (a)(4)  of  this  section 
additionally  would  require  that  the 
personnel  be  adequately  trained  to 
implement  the  organic  certification 
program  established  under  the  Act  and 
the  regulations. 

In  section  2O5.301(aK5)  we  propoae 
that  a  certifying  agent  be  required  to 
conduct  an  annual  performance  review 
for  each  inspector  used  and  to 
implement  measures  to  correct  any 
possible  defects  in  compliance  with  the 
Act  and  the  regulations  identified  in 
each  such  review.  The  quality  and 
consistency  of  the  performance  of 
inspections  is  critical  to  the  integrity  of 
the  certification  program  we  have 
developed  and  proposed  in  subpart  D. 
In  order  to  ensure  that  all  inspections 
are  conducted  in  a  maimer  that 
adequately  scrutinizes  certified 
oi>erations,  we  believe  that  a  certifying 
agent  must  annually  evaluate  the 
performance  of  each  inspector  it  uses 
during  the  year.  Paragraph  (a)(6)  of  this 
section  similarly  would  require  that  an 
annual  internal  evaluation  review  be 
conducted  of  the  certifying  agent's  own 


certification  activities,  and  that 
measures  to  correct  any  possible  defects 
in  compliance  with  the  Act  and  the 
regulations  be  implemented,  as 
identified  in  each  such  review.  We 
propose  this  requirement  in  order  to 
safeguard  further  the  integrity  of  the 
certification  process,  and  also  to  provide 
an  additional  means  of  evaluating  the 
adequacy  of  a  certifyins  agent's 
performance  and  compliance  with  the 
Act  and  the  regulations.  Such  a 
procedure  is  consistent  with  accepted 
quality  management  methods  and 
would  assist  the  certifying  agent  in 
helping  to  ensure  that  its  operations 
continue  to  comply  with  the 
requirements  of  the  Act  and  the 
regulations.  The  requirements  proposed 
in  paragraphs  (a)(5)  and  (aX6)  of  this 
section  would  help  ensure  that  a 
certifying  agent  possesses  the  requisite 
expertise  to  conduct  certification 
activities,  as  required  by  section 
2115(b)(2)  of  the  OFPA  (7  U.S.C 
6514(b)(2)).  and  maintains  the 
administrative  capability  to  fully 
implement  the  proposed  program,  as 
required  by  section  2116(a)  of  the  OFPA 
(7  U.S.C.  6515(a)). 

In  section  205.301(a)(7)  we  propose 
the  requirement  that  a  certifying  agent 
provide  sufficient  information  to 
persons  seeking  certification  to  enable 
an  applicant  for  certification  to  comply 
with  the  applicable  requirements  of  the 
Act  and  the  regulations.  This  would 
require  that  a  certifying  agent  provide 
applicable  information,  such  as 
intormation  about  the  National  Organic 
Program's  requirements  for  the 
production  and  handling  of  agricultural 
prtxiucts;  wild  crop  harvesting; 
certification:  labeling;  inspection; 
appeals  of  adverse  actions:  fees  and 
expenses;  approved  State  program 
requirements;  and  any  other  information 
that  is  needed  for  a  person  to  be  able  to 
apply  for  certification  and  comply  with 
all  the  relevant  requirements. 

Section  21 16(c)  of  the  OFPA  (7  U.S.C. 
6515(c))  requires  that  a  certifying  agent 
maintain  records  of  its  activities  under 
the  Act  for  not  less  than  10  yean,  and 
that  it  allow  only  representatives  of  the 
Secretary  and  the  governing  State 
official  access  to  these  records. 
Paragraph  (aHS)  of  this  section  reflects 
those  requirements.  Section  2116(g}  of 
the  OFPA  (7  U.S.C.  6515(g))  requires 
that  a  certifying  agent  maintain  strict 
confidentiality  with  respect  to  its  clients 
under  the  applicable  organic 
certification  program  and  not  disclose 
any  business  related  information  of  its 
clients  to  third  parties,  tvith  the 
exception  of  the  Secretary  or  the 
applicable  governing  State  official. 
Paragraph  (a)(0)  of  this  section  reflects 


this  provision,  and  also  allows  for 
certain  exceptions,  as  proposed  and 
discussed  in  section  205.304(bM5)  of 
this  subpart 

The  requirements  provided  in  section 
2116(h)  of  the  OFPA  (7  U.S.C.  6S15(h)) 
address  the  prevention  of  conflicts  of 
interest  by  certifying  agents,  and 
paragraph  (a)(10)  of  this  section  is 
proposed  to  be  consistent  with  those 
provisions.  We  have  found  it  necessary 
in  some  cases  to  add  certain 
clarifications  to  the  language  contained 
in  the  Act  in  order  to  establish 
requirements  that  are  both  feasible  for 
the  diverse  range  of  certifying  agents 
and  adequate  to  prevent  conflicts  of 
interest  The  firat  provision  proposed  in 
paragraph  (a)(10)  of  this  section  is  that 
a  certifying  agent  could  not  certify  an 
operation  in  which  the  agent,  or  a 
responsibly  connected  party  of  the 
agent,  has  held  a  commercial  interest, 
including  the  provision  of  consultancy 
services,  within  12  months  prior  to  the 
application  for  certification.  This 
provision  also  would  require  that  a 
certifying  agent  not  certify  an  operation 
through  the  use  of  any  employee  that 
has  or  has  held  a  commercial  interest  in 
the  operation,  including  the  provision  of 
consultancy  services,  within  the  12 
month  period  prior  to  the  application 
for  certification.  This  proposal  therefore 
would  permit  a  certifying  agent  to 
certify  the  operation  of  an  employee 
provided  that  the  employee  was  not 
used  in  certifying  that  operation.  This 
clarification  is  consistent  with  the  intent 
of  the  Act,  and  would  permit  the  use  by 
certifying  agents  of  peer  reviewers,  as  is 
the  practice  in  many  of  the  current 
organic  certification  programs  we  hava 
examined.  While  the  Act  does  not 
mention  responsibly  connected  parties, 
which  we  have  defined  as  any  person 
who  is  a  partner,  officer,  director, 
holder,  manager,  or  owner  of  10  per 
centtun  or  more  of  the  voting  stock  of 
an  applicant  or  a  recipient  of 
certification  or  accreditation,  we  believe 
that  any  such  person  should  be  limited 
in  the  same  way  as  the  agent  itself. 
Section  2116(h)(1)  of  the  OFPA  (7 
U.S.C.  6515(h)(1))  also  does  not  specify 
a  time  limit  for  previous  commercial 
relationships  in  its  conflict  of  interest 
provisions;  however,  we  are  proposing 
here  that  the  prohibition  of  commercial 
relationships  extend  only  to  the 
previous  12  months.  We  believe  that 
extending  this  period  indefinitely  into 
the  past  would  prevent  certifying  agents 
from  hiring  qualified  personnel  who  at 
some  time  had  a  financial  interest  in  an 
operation  certified  by  the  agent  An 
indefinite  extension  would  have  the 
effect  of  severely  curtailing  most 
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certifying  agents'  ability  to  comply  with 
the  Act's  requirement  of  employing 
people  with  sufficient  expertise  to 
implement  the  applicable  certification 
program.  We  believe  that  12  months  is 
a  sufficient  period  to  ensure  that  any 
previous  commercial  interest  would  not 
create  a  conflict  of  interest  situation, 
since  this  time  period  is  consistent  with 
similar  provisions  governing  conflict  of 
interest  for  government  employees. 

The  second  provision  proposed  in 
paragraph  (a)(10)  of  this  section  would 
similarly  prohibit  a  certifying  agent 
from  assigning  an  inspector  to  perform 
an  inspection  of  an  operation  in  which 
the  inspector  has  or  has  held  a 
commercial  relationship  within  the  12 
months  prior  to  conducting  the 
inspection.  We  propose  this  because  of 
the  fact  that  many  existing  organic 
certification  programs  use  inspectors 
who  are  neither  employees  nor 
responsibly  connected  parties,  but  who 
instead  are  independent  contractora 
who  work  for  multiple  certifying  agents. 
As  proposed  here,  such  inspecton 
would  be  appropriately  prevented  from 
performing  inspections  in  which  they 
had  any  conflict  of  interest 

In  accordance  with  section  2116(h)(2) 
of  die  OFPA  (7  U.S.C.  6515(h)(2)),  the 
third  provision  proposed  in  paragraph 
(a)(10)  of  this  section  would  prohibit  a 
certifying  agent  and  any  employee, 
inspector,  or  other  personnel  involved 
in  certification  activities  to  accept 
payment,  gifts,  or  favora  of  any  kind, 
other  than  prescribed  fees,  from  any 
business  inspected.  We  would  not 
consider  a  volunteer  who  performs 
services  for  a  not-for-profit  certifying 
agent  as  providing  favora  to  any 
particular  individual  in  that  agency  and, 
therefore,  would  not  consider  the 
certifying  agent  as  being  in  a  conflict  of 
interest  situation  by  accepting  such 
services  from  volunteere.  The  final 
provision  of  paragraph  (a)(10)  of  this 
section,  proposed  in  accordance  with 
section  2116(h)(3)  of  die  OFPA  (7  U.S.C. 
6515(h)(3)),  would  prohibit  a  certifying 
agent  from  providing  advice  concerning 
organic  practices  or  techniques  to  any 
certification  applicant  for  a  fee  other 
than  as  part  of  the  fees  established  for 
its  accredited  certification  program. 

Section  205.301  (a)(ll)  would  require 
that  a  certifying  agent  accept  the 
certification  decisions  made  by  another 
USDA  accredited  certifying  agent  as 
equivalent  to  its  own.  We  believe  this 
provision  is  necessary  so  as  to  prevent 
certifying  agents  from  requiring 
handlers  to  purchase  only  organic 
products  originating  from  operations 
certified  by  the  particular  certifying 
agent,  under  the  premise  that  products 
originating  from  operations  certified  by 


other  certifying  agents  are  not 
equivalent.  Such  a  situation  would 
conflict  Mrith  the  purposes  of  the  Act  to 
establish  national  standards  for 
organically  produced  products  and  to 
facilitate  interatate  commerce  for 
organically  produced  agricultural 
products. 

Section  205.301(12)  would  require  a 
certifying  agent  to  refrain  from  making 
false  or  misleading  claims  about  its 
accreditation  status,  the  USDA 
accreditation  program,  or  the  nature  or 
qualities  of  products  labeled  as 
organically  produced.  For  example,  a 
certifying  agent  could  describe  its 
procedure  for  certifying  organic 
production  methods,  but  it  could  not 
claim  that  its  certification  procedure 
ofCera  a  guarantee  of  product  qualify.  We 
believe  that  this  provision  is  needed  to 
prevent  the  dissemination  of  inaccurate 
or  misleading  information  to  consumera 
about  organically  produced  products, 
which  is  consistent  with  the  purpose  of 
the  Act  to  assure  consumen  that 
organically  produced  products  meet  a 
consistent  standard. 

Section  205.301(a)(13)  would  require 
that  a  certifying  agent  charge  only  such 
fees  to  applicants  for  certification  and 
operations  it  certifies  that  the  Secretary 
determines  are  reasonable.  This 
provision  is  consistent  with  section 
2107(a)(10)  of  die  OFPA  (7  U.S.C. 
6506(a)(10)),  which  requires  the 
certification  program  established  under 
the  Act  to  provide  for  the  collection  of 
reasonable  fees  from  producen  and 
handlers  who  participate  in  such 
program.  AMS  will  review  the  fees 
charged  by  the  certifying  agents  when 
they  apply  for  accreditation  and  when 
they  submit  annual  reports  to  ensure 
that  Ihe  fees  are  reasonable  and  that 
small  businesses  are  not  unduly 
burdened.  Section  205.301(a)(14)  would 
require  a  drtifying  agent  to  pay  and 
submit  fees  to  AMS  in  accordance  with 
sections  205.421  and  205.422(b)  of 
subpart  F,  in  which  we  propose  that 
certifying  agents  would  be  required  to 
pay  certain  fees  to  become  accredited 
and  to  maintain  accreditation,  and  also 
would  be  required  to  collect  National 
Organic  Program  fees  from  farmere  and 
handlere  to  be  submitted  to  AMS. 

In  section  205.301(a)(15)  we  propose 
that  a  certifying  agent  would  have  to 
comply  with  and  implement  such  other 
terms  and  conditions  deemed  necessary 
by  the  Secretary.  This  provision  is  made 
in  accordance  with  section  21 16(d)  of 
the  OFPA  (7  U.S.C.  6515(d)). 

Paragraph  (b)  of  this  section  woidd 
permit  a  certifying  agent  to  establish  a 
seal,  logo  or  other  identifying  mark  that 
could  be  used  by  farm,  wild  crop 
harvesting,  and  handling  operations  that 


it  certifies  for  the  purpose  of  denoting 
affiliation  with  that  certifying  agent 
This  provision,  authorized  by  section 
2107(aKll)  of  the  OFPA  (7  U.S.C 
6506(a)(ll)),  is  proposed  in 
consideration  of  public  input  provided 
by  many  organic  producen  and 
handlera  expressing  their  desire  to 
identify  their  operations  with  a 
particular  certification  program.  Some 
existing  certification  programs  also 
stated  that  they  have  made  a 
considerable  investment  in  developing 
constuner  recognition  for  their  names  or 
logos.  Although  we  also  received 
comments  stating  that  the  use  of 
certifying  agent  seals  or  logos  should  be 
prohibited,  we  have  determined  that  a 
prohibition  of  seals  and  logos  is  not 
necessary.  We  believe  that  the  use  of 
certifying  agent  identification  to 
indicate  affiliation  with  a  certifying 
agent  would  provide  information  of 
value  to  some  consumen  and  would  not 
be  in  conflict  with  the  purpose  stated  in 
section  2102(2)  of  the  OFPA  (7  U.S.C 
6501(2))  of  assuring  consumen  that 
organically  produced  products  meet  a 
consistent  national  standard. 

This  proposal  woidd  require  that  the 
use  of  any  such  seal  or  logo  not  be 
required  as  a  condition  for  receiving 
certification,  and,  thereby,  its  use  would 
be  optional  on  the  part  of  the  farmer  or 
handler.  In  order  to  ensure  that  any  use 
of  a  certifying  agent's  logo  does  not 
conflict  with  the  purposes  of  the  Act, 
proposed  section  205.301(b)(2)  also 
specifies  that  the  agent  could  not 
require,  as  a  condition  for  use  of  its 
identification  mark,  compliance  with 
any  farming  or  handling  requirements  in 
addition  to  those  provided  for  in  the  Act 
and  the  regulations  in  this  part  Some 
public  input  has  been  received 
suggesting  that  certifying  agents  be 
allowed  to  use  their  logo  or  seal  to 
recognize  "additional  achievements"  on 
the  part  of  farmen  and  handles  that 
exceed  the  requirements  proposed  in 
the  national  organic  standards.  This 
position  was  not  recommended  by  the 
NOSB,  which  instead  adopted  a 
recommendation  as  a  policy  matter  that 
was  consistent  with  the  provisions  of 
this  section  of  our  proposal.  Our 
proposal  would  not  prohibit  a  certifying 
agent  from  verifying  that  a  producer  or 
handler  it  certifies  is  meeting 
contractual  specifications  that  include 
requirements  in  addition  to  those  of  the 
Act  and  the  regulations.  It  would 
prohibit  the  use  of  the  certifying  agent's 
logo  or  seal  on  a  label,  labeling  material 
or  other  market  information  to  represent 
compliance  with  farming  or  handling 
requirements  in  addition  to  those 
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provided  under  the  Act  and  the 
regulations  in  this  part. 

In  accordance  with  section  2 11 6(e)  of 
the  OFPA  (7  U.S.C.  6515(e)).  secUon 
205.301(c)  proposes  three  additional 
requiraamta  for  a  certifying  agent  who 
is  a  private  panon.  These  requirements 
are  that  a  private  certifying  agent  must: 
hold  the  Secretary  harmless  for  any 
failure  on  the  part  of  the  certifying  agent 
to  carry  out  the  provisions  of  the  Act 
and  the  regulations:  furnish  reasonable 
securify,  in  an  amount  and  according  to 
terms  as  may  be  prescribed  by 
regulation  l^  the  Secretary,  for  the 
purpose  of  protecting  the  rights  of  farms 
and  handling  operations  certifled  by 
certifying  agents  under  the  Act  and  the 
regulations  in  this  part;  and  transfer  to 
the  Secretary  and  make  available  to  the 
applicable  governing  State  official  all 
records  or  copies  of  records  concerning 
the  person's  certification  activities  in 
the  event  that  the  certifying  agent 
dlssolvw  or  loses  its  accreditation.  The 
amount  and  the  type  of  reasonable 
security  that  must  be  furnished  by  a 
private  certifying  agent  for  the  purpose 
of  protecting  the  ri^ts  of  operations 
certified  by  the  agent  will  be  the  subject 
of  future  rule  nrmking  by  the 
Department. 

Applying  for  Accreditation — Section 
205.302 

As  provided  under  section  2115(b)(1) 
of  the  OFPA  (7  U.S.C.  6514(b)(1)).  this 
section  instructs  a  private  person  or  a 
governing  State  official  who  wishes  to 
become  accredited  under  this  proposal 
to  submit  applicable  documents  and 
information,  as  delineated  in  proposed 
sections  205.303  through  205.305.  and 
the  fees  required  in  section  205.421(a)  of 
subpart  F  to  the  Program  Manager  of  the 
National  Organic  Program.  The 
Administrator  then  would  determine 
whether  the  applicant  demonstrates 
sufficient  expertise  and  ability  to  fully 
implement  the  organic  certification 
program  proposed  in  subpart  D  of  this 
part. 

Infoanation  to  be  Submitted  by  an 
Accreditation  Applicant — Section 
205.303 

In  order  to  evaluate  an  applicant  for 
accreditation,  it  is  necessary  to  identify 
who  the  applicant  is,  how  it  may  be 
contacted,  who  is  responsible  for 
conducting  its  operations,  if  it  is  a 
private  person,  and  the  extent  of  the 
certification  activities  it  intends  to 
conduct  under  the  Act  and  the 
regulations.  Accordingly,  in  this  section 
we  propose  that  a  person  seeking 
accreditation  as  a  certifying  agent 
provide  certain  descriptive  information 
about  its  organization  and  intended 


certification  activities.  This  includes  the 
name  of  the  applicant,  location  of  its 
offices,  and  its  contact  numbers 
(telephone,  fax  number,  and  Internet 
address).  A  private  person  also  would 
have  to  identify  the  individual 
responsible  for  its  day-to-day 
operations,  as  required  by  section 
2116(i)  of  the  OFPA  (7  U.S.C  6515(1)). 
and  its  taxpayer  identification  number. 
Paragraph  (b)  of  this  section  requires  the 
applicant  to  submit  a  list  of  any 
organization  units,  such  as  chaptera  or 
subsidiary  offices,  including  the  names 
of  contact  persons,  office  addresses  and 
other  contact  information.  This 
information  is  needed  in  order  to 
determine  whether  multiple  sites  are 
used  to  conduct  certification  activities 
and,  if  so,  to  evaluate  whether  these 
activities  are  conducted  in  compliance 
with  the  Act  and  the  regulations. 

In  paragraph  (c)  of  this  section,  we 
propose  mat  the  accreditation  applicant 
specify  the  intended  scope  of  its 
certification  activities,  and  estimate  the 
numbers  of  producers  or  handlen  in 
each  fype  of  operation,  such  as  crops, 
wild  crops,  livestock,  or  handling,  that 
it  expects  to  certify  each  year.  This 
information  is  neeided  so  that  the 
Administrator  may  determine  the  types 
of  certifications  a  certifying  agent  is 
qualified  to  conduct.  This  proposed 
provision  would  require  an  applicant 
that  was  limited  in  scope,  such  as  one 
that  intends  to  certify  producers  of  only 
one  commodity,  to  demonstrate  only 
that  it  had  sufficient  capability  and 
expertise  to  conduct  the  types  and 
numbeis  of  certifications  that  fell  within 
its  lequeated  scope  of  accreditation. 

Paragraph  (d)  of  this  section  requests 
an  accreditation  applicant  to  indicate 
the  type  of  entify  it  is  (i.e.,  for  profit^ 
private,  non-profit  private,  or  State),  and 
to  provide  documentation  pertaining  to 
its  legal  status  and  organizational 
structure.  An  applicant  who  is  a 
governing  State  official  would  have  to 
submit  a  copy  of  the  official's  statutory 
or  regulatory  authority  to  conduct 
certification  activities  in  that  State,  and 
a  private  person  would  have  to  submit 
information  about  its  status  and 
organizational  purpose,  such  as  articles 
of  incorporation,  by-laws,  ownership  or 
membership  provisions,  and  the  date  of 
establishment.  This  type  of 
documentation  is  generally  maintained 
on  file  by  an  organization,  and  would  be 
required  to  assist  the  Administrator  in 
verifying  that  the  purposes  of  the 
organization  are  consistent  with  its 
intended  activities  under  the  Act  and 
the  regulations  in  this  part. 

Paragraph  (e)  of  this  section  would 
require  an  applicant  to  submit  a  list  of 
all  the  States  where  it  currently 


conducts  and  intends  to  conduct 
certification  activities.  This  information 
would  be  required  so  that  the 
Administrator  could  determine  whether 
a  certifying  agent  who  conducts  or 
intends  to  conduct  certifications  in 
more  than  one  State  is  knowledgeable  of 
any  additional  requirements  of  an 
approved  State  program,  if  applicable, 
as  provided  under  section  2108(b)  of  the 
OFPA  (7  U.S.C  6507(b)). 

Evidence  of  Expertise  and  Ability  to  be 
Submitted  by  an  Accreditation 
Applicant—Section  205.304 

Sections  2115(b)(2)  and  2116(a)  of  the 
OFPA  (7  U.S.C.  6514(b)(2)  and  6515(a)) 
require  that  a  private  person  or  a 
governing  State  official  seeking 
accreditation  as  a  certifying  agent  have 
sufficient  expertise  in  organic  Canning 
and  handling  techniques  and  be  able  to 
fully  implement  the  applicable  organic 
certification  program  established  under 
the  Act  This  section  accordingly 
requests  that  an  applicant  for 
accreditation  submit  information  and 
documents  that  demonstrate  such 
expertise  and  ability.  Paragraph  (a)  of 
this  section  requests  information 
concerning  personnel  used  by  the 
applicant  to  conduct  certification 
activities.  The  first  item  requested  in 
this  proposed  paragraph  is  a  description 
of  the  applicant's  policies  and 
procedures  for  training,  supervising, 
and  evaluating  personnel.  This 
information  is  needed  for  the 
Administrator  to  determine  whether  the 
applicant  is  pnnriding  sufficient 
oversight  over  personnel  involved  in 
certification  activities  to  ensure 
compliance  with  the  Act  and  the 
regulations  in  this  part.  The  second  item 
requested  in  this  paragraph  is  the  names 
and  functions  of  all  personnel  intended 
to  be  used  in  the  certification  operation, 
including  all  parties  responsibly 
connected  to  the  applicant, 
administrative  staff,  certification 
inspectors,  and  members  of  certification 
review  and  internal  evaluation 
committees.  This  information  may 
include  the  job  titie  or  position  of  each 
person  and  a  description  of  the  organic 
certification  functions  they  will 
perform.  This  information  would  enable 
the  Administrator  to  determine  that  the 
applicant  has  sufficient  pereonnel  to 
perform  the  certification  activities  for 
which  it  seeks  accreditation,  and 
whether  it  has  a  sufficient  number  of 
inspecton  to  implement  the 
certification  program,  as  required  under 
section  2116(b)  of  tiie  OFPA  (7  U.S.C. 
6515(b)). 

The  third  item  in  proposed  paragraph 
(a)  of  this  section  requests  the 
submission  of  more  descriptive 
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infonnation  about  the  qualifications, 
such  as  past  experience,  training,  and 
education  in  organic  farming  and 
handling,  of  eadi  of  the  appUcant's 
inspectors  and  persons  designated  to 
revieifr  or  evaluate  certification 
applicants.  This  proposal  would 
provide  the  Administrator  with  the 
infonnation  needed  to  evaluate  the 
qualifications  of  inspecton  and  review ' 
personnel  when  determining  whedier 
the  applicant  possesses  the  requisite 
expertise  in  organic  Canning  and 
handling  techniques. 

Although  inspector  qualifications 
would  receive  careful  scrutiny  by  the 
Secretary,  we  have  not  proposed  the 
specific  types  of  training  and  experience 
a  certification  inspector  must  poateat. 
We  have  determined  through 
consultation  with  experienced  organic 
inspectors  that  such  provisions  would 
not  be  Caasible  because  of  the  varialnlity 
of  expertise  needed  for  the  types  of 
operations  to  be  inspected.  Furthermore, 
currant  organic  inspecton  difiiBr  widely 
in  terms  of  their  background,  training 
and  experience,  as  well  as  in  their 
relationship  to  existing  certification 
programs.  For  example,  current  organic 
inspecton  may  be  seasonal  emplo3rees 
of  a  private  certifying  agent,  full-tiine 
State  employees  who  conduct 
inspections  Cor  several  State  regulatory 
agencies,  or  independent  contracton 
used  by  several  certifying  agents,  and 
the  expertise  required  in  each  case 
would  diCEsr  significantiy.  We  also  are 
aware  of  at  least  one  existing  association 
that  accredits  independent  professional 
organic  inspecton  according  to  criteria 
consistent  with  the  requirements  of  our 
proposed  certification  program;  we 
would  consider  an  inspector's  receipt  of 
such  accreditation  when  we  evaluate 
the  inspector's  qualifications. 

Hie  nnal  item  in  paragraph  (a)  of  this 
section  would  request  a  description  of 
any  training  measures  the  accreditation 
applicant  has  provided  or  intends  to 
provide  to  its  personnel  in  organic 
Canning  and  handling  and  in  the  skills 
needed  to  ensiue  compliance  with  the 
Act  and  the  regulations  in  this  parL  This 
information  would  enable  us  to 
determine  whether  the  applicant  would 
take  measures  to  ensure  that  its 
penonnel  maintain  adequate  levels  of 
expertise  and  are  able  to  fully 
implement  the  certffication  program. 

Paragraph  (b)  of  proposed  section 
205.304  delineates  the  infonnation  that 
we  propose  an  applicant  for 
accreditation  must  submit  concerning 
its  administrative  policies  and 
procedures.  We  have  determined  that 
this  infonnation  is  needed  to  evaluate 
whether  the  applicant  is  able  to  fiilly 
implement  the  proposed  certification 


program  and  to  meet  the  general 
responsibilities  and  requirements 
proposed  in  section  205.301.  The  first 
item  in  this  paragraph  would  request  a 
description  of  the  procedure  to  be  used 
by  the  applicant  to  evaluate  ceitificaticm 
applicants  and  issue  certificates.  This 
infonnation  mi^t.  for  example,  include 
copies  of  any  forms  to  be  used  to  record 
inspection  visit  results  and  other 
information  about  certification 
applicants.  This  information  would  be 
used  by  the  Administrator  to  determine 
that  an  accreditation  applicant  has 
adequate  procedures  in  place  to 
properly  evaltiate  the  el^bility  of  a 
farmer  or  handler  to  receive  cextificatipn 
for  their  operations. 

The  second  item  in  this  paragraph 
requests  information  about  the 
applicant's  procedures  for  reviewing 
vdiether  operations  that  it  will  entify 
are  in  compliance  with  the  Act  and  Uie 
regulations  in  this  part  and  for  reporting 
violations  to  the  Secretary  and  the 
applicable  governing  State  officiaL 
Sections  2112(a)  through  (c)  of  the 
OFPA  (7  U.S.Q  6511(a)  through  (c)) 
require  certain  testing  to  be  done  to 
assist  in  enforcement  of  the  Act  We 
have  addressed  aiul  discussed  these 
provisions  in  sections  205.430  tiuou^ 
205.432  of  subpart  F.  The  information 
requested  in  paragraph  (b)(2)  of  this 
section  would  help  me  Administrator 
determine  whether  an  applicant  would 
be  able  to  comply  with  tiiese 
requirements.  This  information  also 
would  assist  in  determining  whether  the 
applicant  would  be  able  to  comply  with 
the  requirement  in  section  2120(d)  of 
die  OFPA  (7  U.S.C.  6519(d))  tiiat  a 
certifying  agent  immediately  report  any 
violations  of  the  Act  to  the  Secretary  or 
the  governing  State  official,  if 
applicable. 

The  third  and  fourth  items  proposed 
in  paragraph  2d5.304(b)  request  a 
description  of  procedures  the  applicant 
would  use  to  comply  with  the 
recordkeeping  and  confidentiality 
provisions  proposed  in  sections 
205.301(a)(8)  and  (9),  in  accordance 
with  sections  2116(c)  and  (g)  of  the 
OFPA  (7  U.S.C.  6515(c)  and  (g)).  This 
information  wotild  be  used  to  evaluate 
an  applicant's  ability  to  maintain 
records  of  ita  activities  under  the  Act  for 
10  yean,  maintain  strict  confidentialify 
of  ita  records  with  respect  to  ita  clienta' 
business  information,  and  allow 
representatives  of  the  Secretary  and  the 
governing  State  official  access  to  these 
records,  as  required  under  the  Act 

Section  2107(a)(9)  of  the  OFPA  (7 
U.S.C  6506(a)(9))  requires  that  a 
certification  program  provide  Cor  public 
access  to  certification  documenta  and 
laboratory  analyses  that  pertain  to 


certification.  The  fifth  item  proposed  in 
section  205.304(b)  accordingfy  requests 
that  an  accreditation  applicant  submit  a 
description  of  ita  procedures  for  making 
cert^n  inCtmnation  available  to  the 
puUic  upon  request  This  information 
includes  a  list  of  all  the  operations  it  has 
certified,  effective  dates  of  certification, 
organic  producto  produced 'by  each 
cortified  operation,  and  the  resulta  of 
lab(»atory  analyses  for  residues  of 
pesticides  and  other  prohibited 
substances.  This  information  would 
have  to  be  made  available  for 
certifications  conducted  up  to  ten  yeus 
prior  to  receipt  of  the  request  As 
proposed  here,  the  policies  and 
procedures  described  also  would 
provide  fw  public  access  to  other  non- 
confidential business  information  as 
permitted  by  the  producer  or  handler 
and  approved  by  the  Secretary.  This 
provision  would  permit  a  certifyring 
agent  to  disclose  to  the  public  other 
non-confidential  information  about  ito 
clienta'  production  practices  if 
permitted  to  do  so  by  the  client  and 
approved  by  the  Secretary. 

Paragraph  (c)  of  proposed  section 
205.304  requesta  a  description  of  the 
applicant's  policies  and  procedures  Cor 
the  collection  and  disbursement  of 
funds,  and  documenta  that  identify 
anticipated  sources  of  income, 
including  all  fees  to  be  collected  from 
producen  and  handlen  in  accordance 
with  the  requirementa  proposed  in 
section  205.301(a)(15)  of  this  subptrt 
and  section  205.422(a)  of  subpart  F. 
This  infonnation  is  needed  to  determine 
whether  the  applicant  is  charing 
reasonable  fees  to  ita  clienta.  and 
whether  it  has  sufficient  income  to 
submit  the  required  fees  proposed  in 
section  205.421.  This  information  alao 
would  help  the  Administrator 
determine  that  certification  decisions 
were  not  influenced  by  the  concern  for 
their  financial  impact  en  the  certifying 
agent  and  to  review  an  applicant's 
anticipated  revenue  sources  for  otbar 
potential  conflicta  of  interest,  such  as 
fees  charged  on  the  basis  of  the  sale  of 
oxganic  jHoducta  by  certified  operations. 

Paragraph  (d)  of  section  205.304 
requesta  information  about  policies  and 
procedures  to  be  implemented  by  the 
applicant  to  prevent  conflicta  of  interest 
Conflict  of  interest  requirementa  are 
proposed  in  section  205.301(a)(10)  in 
accordance  with  section  21160i)  of  the 
OFPA  (7  U.S.C.  6515(h)).  This  proposal 
would  request  information  concerning 
any  food  and  agriculture-related  * 

business  intereste  of  the  applicant's 
persoimel.  as  well  as  the  business 
interesta  of  immedtate  family  memben, 
so  that  the  Administrator  may 
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determine  whether  conflicts  of  interest 
may  exist. 

Some  accreditation  applicants 
currently  may  be  conducting  organic 
certification  activities  under  State  laws 
or  private  programs.  Paragraph  (e)  of 
th)s  section  accordingly  provides  for  the 
optional  submission  of  information 
about  certification  activities  currently 
conducted  by  these  applicants.  This 
information  could  include  a  list  of  all 
farms  and  handling  operations  currently 
certified  by  the  applicant,  and  copies  of 
inspection  reports  and  certification 
documents  for  representative  farms  or 
handling  operations  certified  by  the 
applicant  during  the  previous  year.  An 
accreditation  applicant  who  previously 
has  undergone  a  process  of  accreditation 
or  evaluation  of  its  organic  certification 
activities,  such  as  might  be  performed 
by  a  private  accreditation  body,  also 
could  submit  any  information 
concerning  such  a  process  conducted 
within  the  previous  year.  We  believe 
that  documentation  of  a  previously 
conducted  independent  evaluation  of 
the  applicant's  expertise  and 
organizational  capability  would  be 
helpful  in  determining  whether  the 
certifying  agent  is  qualified  and 
prepared  to  comply  with  the  Act  and 
the  regulations.  Although  we  would  not 
expect  an  applicant  for  accreditation  to 
have  been  complying  with  the 
requirements  of  the  Act  and  the 
regulations  in  this  part  prior  to 
becoming  accredited,  these  documents 
would  be  valuable  as  an  indication  of 
the  applicant's  prior  experience  in 
evaluating  organic  farming  and  handling 
operations  and  of  its  ability  to 
implement  the  proposed  certification 
program.  Finally,  because  we  recognize 
that  an  applicant  may  possess  other 
information  that  is  relevant  to  the 
Secretary's  decision  whether  to  approve 
an  accreditation,  we  propose  in 
paragraph  (f)  of  this  section  that  an 
applicant  for  accreditation  could  submit 
any  other  information  the  applicant 
believes  may  support  the  Secretary's 
evaluation  of  its  request  for 
accreditation. 

As  previously  discussed,  an  applicant 
for  accreditation  may  be  a  newly  formed 
organization  that  intends  to  begin 
conducting  certifications  after  it  is 
accredited,  or  it  may  be  a  certification 
organization  that  currently  exists.  Based 
on  a  review  of  currently  existing 
certification  programs,  we  believe  that 
all  the  information  requested  in  sections 
205.303  and  205.304  should  be  readily 
available  to  any  pmson  or  governing 
State  official  who  is  eligible  for 
accreditation  under  the  Act  and  the 
regulations  in  this  part  and  is  applicable 
to  both  existing  and  newly  formed 


organizations  preparing  to  perform 
certification  activities  under  the 
National  Organic  Program  or  an 
approved  State  program.  We  also 
believe  that  all  of  the  information  we  are 
proposing  to  require  in  sections  205.303 
and  205.304  is  essential  to  enable  the 
Administrator  to  make  a  determination 
concerning  approval  of  an  application 
for  accreditation. 

Statement  of  Agreement  To  Be 
Submitted  by  an  Accreditation 
Applicant— Section  205.305 

In  this  section  we  propose  that  an 
applicant  for  accreditation  would  have 
to  submit  a  statement  of  agreement 
along  with  the  information  and 
documents  delineated  in  sections 
205.303  and  205.304.  Paragraph  (a)  of 
this  section  delineates  seven  provisions 
to  which  a  private  person  or  governing 
State  official  seeking  accreditation  must 
agree.  Two  provisions  of  this  agreement 
would  be  to  carry  out  the  provisions  of 
the  Act  and  the  regulations  in  this  part 
and  to  implement  and  cany  out  (my 
other  terms  and  conditions  that  the 
Secretary  determines  appropriate,  both 
of  which  are  required  by  section  2116(d) 
of  the  OFPA  (7  U.S.C.  6515(d)).  It 
should  be  noted  that  this  agreement 
would  encompass  all  the  general 
requirements  proposed  under  section 
205.301,  including  the  provision 
repeated  here  that  a  certifying  agent 
accept  a  certification  decision  made  by 
another  USDA  accredited  certifying 
agent  as  equivalent  to  its  own. 

The  remaining  four  provisions  to 
which  an  accreditation  applicant  would 
have  to  agree  would  state  the 
requirements  proposed  in  sections 
205.301(a)(S).  (a)(6),  (a)(12),  and  (a)(13). 
Theae  provisions  are  that  the  applicant 
agrees  to:  refrain  Cram  making  ndae  or 
misleading  claims  about  its 
accreditation  status,  the  USDA 
accreditation  program  for  certifying 
agents,  or  the  nature  or  qualities  of 
products  labeled  as  organically 
produced:  conduct  an  annual 
performance  review  for  each  inspector 
to  be  used  and  implement  measures  to 
correct  any  possible  defects  in 
compliance  with  the  Act  and  the 
regulations  in  this  part  identified  in 
each  review  conducted;  have  an  annual 
internal  evaluation  review  conducted  of 
its  certification  activities  and  implement 
measures  to  correct  any  possible  defects 
in  compliance  with  the  Act  and  the 
regulations  in  this  part  identified  in 
each  review  conducted;  and  pay  and 
submit  fees  to  AMS  in  accordance  with 
sections  205.421  and  205.422(b)  of 
subpart  F  of  this  part. 

Paragraph  (b)  of  this  section  provides 
for  certain  agreements  that  would  apply 


only  to  certifying  agents  who  are  private 
persons,  as  provided  for  in  section 
2116(e)  of  the  OFPA  (7  U.S.C.  6515(e)). 
and  as  proposed  in  section  205.301(c)  as 
general  requirements  for  accreditation. 
These  provisions  are  that  a  private 
certifying  agent  must  agree  to  hold  the 
Secretary  harmless  for  any  failure  on  the 
part  of  the  certifying  agent  to  carry  out 
the  provisions  of  the  Act.  and  also  must 
furnish  reasonable  securify  for  the 
purpose  of  protecting  the  rights  of 
participants  in  the  applicable  organic 
certification  program.  We  also  have 
proposed,  in  accordance  with  section 
2116(c)(3)  of  the  OFPA  (7  U.S.C 
6515(c)(3)).  that  a  private  certifying 
agent  agree  to  transfer  to  the  Secretary 
and  make  available  to  the  applicable 
governing  State  official  all  records  or 
copies  of  records  concerning  the 
person's  certification  activities  in  the 
event  that  the  certifying  agent  dissolves 
or  loses  its  accreditation. 

Approval  of  Accreditation — Section 
205.306 

In  this  section  we  propose  that  if  the 
Administrator  determines  that  an 
applicant  has  submitted  all  of  the 
information  and  the  statement  of 
agreement  proposed  in  sections  205.303 
through  205.305,  has  paid  the  required 
fee  as  proposed  in  section  205.421(c)  of 
Subpart  F,  and  meets  or  is  capable  of 
meeting  the  general  requirements  for 
accreditation  as  proposed  in  section 
205.301.  the  Administrator  would  notify 
the  applicant  in  writing  that  its  request 
for  accreditation  has  been  approved.  We 
also  provide  for  the  Administrator  to 
consider  information  obtained  from  a 
site  evaluation  visit,  as  proposed  in 
section  205.309,  in  making  this 
determination.  The  written  notice  of 
approval  of  accreditation  would  state 
the  area(s)  for  which  accreditation  was 
given  and  the  effective  date  of  the 
accreditation.  A  private  person  also 
would  be  notified  of  the  amount  and 
type  of  securify  determined  by  the 
Administrator  that  would  be  needed  to 

Erotect  the  rights  of  farming  and 
andling  operations  certified  by  such 
certifying  agent,  in  accordance  with 
section  2116(e)(2)  of  the  OFPA  (7  U.S.C. 
6515(e)(2)). 

We  have  received  public  input 
expressing  concerns  about  granting 
accreditation  to  applicants  prior  to 
conducting  a  site  evaluation  and  a  peer 
review  process.  However,  we  believe 
that  the  procedure  proposed  here  is 
appropriate  for  several  reasons.  First,  we 
believe  that  the  dociunent  review 
process  proposed  here  is  sufficiently 
rigorous  to  permit  a  well-founded 
assessment  of  the  applicant's 
capabilities  and  qualifications.  In  cases 
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where  the  application  docimientation 
reveals  possible  concerns  about  the 
applicant's  expertise  and  abilify  to 
implement  the  proposed  certification 
program,  our  proposed  section  205.309 
would  authorize  us  to  conduct  a 
preliminary  site  evaluation  visit  Our 
proposal  would  allow  all  eligible 
certifying  agents,  both  existing  and 
newly  formed,  to  receive  accreditation 
in  a  timely  maimer  and  would  avoid 
conferring  an  advantage  on  those 
certifying  agents  for  whom  we  complete 
the  initial  site  evaluation  and  peer 
review  process  before  those  of 
competing  certifying  agents.  We  further 
believe  that  conducting  a  site  evaluation 
of  a  newly  established  certifying  agent 
before  it  had  begun  any  certification 
activities  might  not  contribute 
information  that  would  be  usefid  for  our 
evaluation.  Previously  existing 
certifying  agents  also  would  need  time 
to  nu^  adjustments  in  their  operations 
to  comply  with  the  National  Organic 
Program  regulations. 

Finally,  section  2107(a)(1)(A)  of  the 
OFPA  (7  U.S.C.  6506(a)(1)(A))  requires 
that  any  product  sold  as  organic  be 
produced  and  handled  by  a  certified 
operation;  this  provision  of  the  Act 
cannot  be  implemented  until  certifying 
agents  have  been  accredited  by  AMS. 
We  have  received  considerable  public 
input  that  the  OFPA  should  be 
implemented  as  quickly  as  possible.  A 
proposal  that  would  require  full  site 
evaluations  and  peer  reviews  to  be 
conducted  prior  to  granting 
accreditation  would  further  delay 
implementation  of  the  Act 

Denial  of  Accreditation — Section 
205.307 

In  section  205.307  we  propose  the 
procedure  for  denying  an  application  for 
accreditation.  Paragraph  (a)  provides 
that,  if  there  was  reason  to  believe, 
based  on  a  review  of  the  information 
specified  in  sections  205.303  through 
205.305,  that  an  applicant  for 
accreditation  is  not  able  to  comply,  or 
is  not  in  compliance,  with  the 
requirements  of  the  Act  and  the 
regulations  in  Part  205,  including  the 
general  requirements  proposed  in 
section  205.301,  the  Administrator 
would  provide  a  written  notification  of 
non-compliance  to  the  applicant,  as 
proposed  in  section  205.315(a).  The 
notification  would  be  sent  by  certified 
mail  to  the  accreditation  applicant,  and 
would  state  any  deficiencies  in  the 
ability  of  the  applicant  to  comply  with 
the  Act  and  the  regulctions  that  the 
Administrator  believes  exist,  the 
evidence  on  which  the  notification  is 
based,  and  a  date  by  which  the 
deficiencies  must  be  corrected. 


In  section  205.307(b)  we  propose  that, 
following  the  correction  of  deficiencies 
identified  in  the  notification  issued  in 
accordance  with  paragraph  (a)  of  this 
section,  the  applicant  could  submit  a 
new  application  for  accreditation  to  the 
Administrator.  The  new  application 
would  have  to  include  doctunentation 
of  actions  taken  by  {he  applicant  to 
correct  the  deficiencies  delineated  in 
the  notification  of  non-compliance. 

If  an  accreditation  applicant  who 
receives  a  notification  pursuant  to 
paragraph  (a)  of  this  section  does  not 
correct  the  deficiencies  identified 
within  the  time  specified  in  the  notice 
of  non-compliance,  paragraph  (c)  of  this 
section  would  require  that  the 
Administrator  institute  proceedings  to 
deny  accreditation. 

Maintaining  Accreditation — Section 
205.308' 

This  section  proposes  that,  in  (»der  to 
maintain  its  accreditation,  a  certifying 
agent  must  continue  to  satisfy  the 
general  requirements  of  section  205.301 
of  this  subpart  throughout  the  duration 
of  its  accredited  status,  and  must  pay 
the  required  fees  in  accordance  with  the 
provisions  proposed  in  sections  205.421 
and  205.422(b)  of  subpart  P. 

Site  Evaluations — Section  205.309 

This  section  of  our  proposal  would 
require  AMS  to  conduct  a  site 
evaluation  of  each  certifying  agent's 
operation  initially,  and  at  least  once 
every  5  years  thereafter,  to  examine  its 
operations  in  order  to  evaluate  the 
agent's  compliance  with  the  Act  and  the 
r^ulations.  A  site  evaluation  to 
determine  compliance  may  include  an 
examination  of  the  certifying  agent's 
focilities,  records,  procedures  and 
activities  conducted  under  the  Act  and 
the  regulations  set  forth  in  Part  205. 
Although  the  Act  does  not  specifically 
require  that  site  evaluations  be 
conducted,  we  concur  with  the 
recommendations  made  by  the  NOSB 
that  such  a  process  is  necessary  for  the 
Secretary  to  maintain  adequate 
oversight  of  the  activities  of  accredited 
certif]ring  agents  under  the  Act  and  the 
regulations  in  this  part.  This  procedure 
is  integral  to  other  accreditation 
programs  that  we  reviewed,  and  is 
analogous  to  the  annual  on-site 
inspection  that  is  required  of  all 
operations  that  are  certified  under  the 
Act,  as  provided  for  in  section 
2107(a)(5)  of  the  OFPA  (7  U.S.C. 
6506(a)(5)). 

This  proposal  provides  that  the 
Administrator  would  arrange  and 
conduct  the  site  evaluations  to  verify 
compliance  with  the  Act  and  the 
regulations  in  this  part.  In  order  to 


verify  the  certifying  agents's 
compliance,  the  Administrator  might 
conduct  visits  to  selected  farm,  wild 
crop  harvesting,  and  handling 
operations  that  have  been  certified  by 
the  agent  We  anticipate  that  the 
operations  to  be  visited  might  be  chosen 
in  consultation  with  the  agent  and  as 
might  be  detramined  necessary  by  the 
Administrator  to  verify  the  agent's 
compliance  with  the  regulations.  A  site 
evaluation  report  would  be  prepared 
which  described  the  observations  made 
about  the  c«tifying  agent's  compliance 
with  the  Act  and  the  regulations  in  this 
part,  including  its  performance  of 
certification  activities. 

We  have  received  some  public  input 
suggesting  that  we  use  peer  reviewers, 
as  provided  for  in  section  2117  of  the 
OFPA  (7  U.S.C.  6516),  in  the  site 
evaluation  process.  We  have  not  ^ 
provided  for  peer  reviewers  to 
participate  in  site  evaluations.  We 
believe  that  the  use  of  peer  reviewers  to 
conduct  site  evaluations  is  unnecessary 
and  could  pose  an  excessive  biuden  on 
the  certifying  agents,  because  the  use  of 
persons  other  than  a  single  AMS 
evaluator  woidd  increase  the  costs  of 
conducting  site  evaluations,  due  to 
additional  travel  and  per  diem 
expenses,  and  could  delay  site 
evaluations  due  to  the  need  to 
accommodate  the  peer  reviewers' 
scheduling  constraints.  Furthermore, 
AMS  personnel  will  be  sufficientiy 
qualified  and  prepared  to  perform  the 
site  evaluations. 

Paragraph  (a)  of  this  section  also 
provides  for  a  site  evaluation  of  a  newly 
accredited  certifying  agent  to  be 
conducted  within  a  reasonable  time 
after  the  date  on  which  the  certifying 
agent's  notice  of  approval  of 
accreditation  is  issued,  provided  diat 
the  agent  has  conducted  sufficient 
certification  activities  under  the  Act  and 
the  regulations  upon  which  the 
Administrator  may  base  an  evaluation. 
We  expect  to  confer  closely  with  newly 
established  certifying  agents  prior  to 
scheduling  an  initial  site  evaluation  to 
determine  that  they  have  performed 
enough  certifications  on  which  to  base 
the  evaluation.  , 

We  proposed  in  paragraph  (b)  of  this 
section  that  a  site  evaluation  of  an 
accreditation  applicant  or  a  certifying 
agent's  operation  and  performance  may 
be  conducted  by  the  Administrator  at 
any  time  to  determine  compliance 
under  the  Act  and  the  regulations  in  thi:s 
part.  For  instance,  site  evaluations  of  the 
operations  of  a  certifying  agent 
requesting  renewal  of  accreditation 
would  be  conducted  under  this  proposal 
as  part  of  the  renewal  process,  which  we 
propose  in  section  205.314(b)  to  occur 
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•very  five  yean.  However,  as  propoaed 
in  section  205.309(b),  site  evaluations 
could  be  conducted  whenever  the 
Administrator  determined  that  one  was 
necessary  to  evaluate  whether  the 
certifying  agent's  operations  and 
performance  are  in  compliance  with  the 
Act  and  the  regulations.  Thus,  although 
accreditation  would  have  to  be  renewed 
every  five  years,  a  site  evaluation  could 
occur  more  often  than  every  five  years. 
We  believe  that  the  frequency  of  site 
evaluations  needed  to  properly  oversee 
the  activities  of  certifying  agents  would 
likely  be  higher  than  once  every  five 
years  in  the  initial  fiaw  years  after 
implementation,  but  that  a  five  year 
period  may  be  a  reasonable  interval  of 
time  for  conducting  site  evaluations  of 
established  accredited  certifying  agents. 
This  proposal  would  give  us  the 
flexibility  to  conduct  site  evaluations 
based  on  an  assessment  of  the  previous 
pefformance  of  the  certifying  agent  and 
the  need  to  oversee  the  agent's 
certification  activities.  Comments  as  to 
the  impacts  of  this  proposed  provision 
on  certifying  agent  operations  are 
Invited. 

Additionally,  this  section  would  give 
the  Administrator  the  authority  to 
conduct  an  additional  site  evaluation 
prior  to  the  approval  of  accreditation,  as 
needed  to  verify  whether  an 
accreditation  applicant  can  comply  writh 
the  general  requirements  of  section 
205.301.  We  also  believe  it  is  essential 
to  be  able  to  conduct  a  site  evaluation 
at  any  time  that  circumstances  warrant 
a  site  visit  to  ensure  the  integrity  of  the 
ofganic  certification  program.  For 
example,  a  site  visit  may  be  necessary 
if  we  receive  a  significant  number  of 
substantiated  complaints  from  clients  or 
the  public  about  the  performance  of  a 
certifying  agent 

Faer  Review  Panel — Section  205.3 1 1 

Section  2117  of  the  OFPA  [7  U.S.C. 
6516)  provides  for  the  establishment  of 
a  pear  review  panel  to  assist  the 
Secretary  in  evaluating  applicants  for 
accreditation.  This  section  of  our 
proposal  accordingly  delineates  the 
runction.  composition,  duties,  and  the 
*  meeting  and  reporting  procedures  for 
the  peer  review  panel.  In  section 
205.311(a)  we  are  proposing  that  a  peer 
review  panel  Iw  required  to  review  the 
accreditation  status  of  a  certifying  agent 
•iter  AMS  has  conducted  a  site 
evaluation  for  confirmation  or  renewal 
of  accreditation,  as  proposed  in  sections 
20S.309(a)  and  205.314(b)  of  subpart  E, 
respectively.  This  section  would  require 
the  Administrator  to  consider  the 
reports  received  from  each  individual 
member  of  a  f>eer  review  panel  when 
mAking  ■  determination  whether  to 


confirm  the  accreditation  of  a  certifying 
agent,  pursuant  to  section  205.312.  or 
when  making  ■  determination  whether 
to  renew  the  accreditation  of  a  certifying 
agent,  pursuant  to  section  205.314(b). 
We  are  also  proposing  that  the 
Administrator  could  choose  to  convene 
a  peer  review  panel  at  any  time  for  the 
purpose  of  evaluating  a  certifying 
agent's  activities  under  the  Act  and  the 
regulations.  This  provision  would 
provide  flexibility  for  the  Administrator 
to  seek  recommendations  bom  peer 
reviewers  at  other  times  when  it  may  be 
necessary  to  evaluate  a  certifying  agent's 
compliance  with  the  Act  and  the 
regulations. 

In  paragraph  (b)  of  this  section  w« 
propose  uat  the  Administrator  establish 
a  pool  of  peer  review  panel  members  to 
perform  a  review  of  any  certifying  agent 
for  which  an  initial  or  renewal  site 
evaluation  has  been  conducted, 
pursuant  to  proposed  section  205.309. 
We  anticipate  that  a  notice  calling  for 
candidates  for  the  peer  review  panel 
pool  would  be  published  in  the  Federal 
Register  shortly  after  publication  of  the 
final  rule.  Candidates  would  Im 
requested  to  submit  a  letter  to  the 
Program  Manager  of  the  National 
Organic  Program  requesting 
appointment  to  the  peer  review  panel 
pool,  stating  in  the  listter  their  name  and 
address,  qualifications,  and  a  disclosure 
of  any  assiociation  with  any  person  who 
is  or  who  may  become  an  accredited 
certifying  agent,  which  may  constitute  a 
conflict  of  interest,  such  as  being  a 
responsibly  connected  parfy  of  a 
certified  operation.  Candidates  accepted 
for  this  pool  would  be  notified  by  the 
Administrator  and  could  continue  to 
serve  until  otherwise  notified.  As  the 
need  arose  for  additional  members  of 
the  pool,  the  Administrator  would 
publish  an  annoxmcement  to  that  efbct 
in  the  Federal  Re^ater. 

Section  2117(b)  of  the  OFPA  (7  U.S.C 
6516(b))  providiBS  for  the  peer  review 
panel  to  consist  of  no  less  than  three 
persons  who  have  expertise  in  organic 
urming  and  handling  methods,  and  for 
at  least  two  of  the  panelists  to  be  other 
than  USOA  or  approved  State  program 
personnel.  This  proposal  is  consistent 
with  these  requirements.  Section 
205.31 1(b)  of  this  proposal  calls  for  the 
Administrator  to  convene  a  three  to  five 
member  panel  from  the  pool  of  peer 
reviewers.  Each  panel  would  include 
one  member  bom  AMS  as  a  permanent 
member,  who  would  be  responsible  for 
presiding  over  any  proceedings  to 
ensure  that  they  are  conducted  in 
accordance  with  AMS  policy.  Under  the 
scheme  proposed  here,  personnel  from 
an  approved  State  program  could  be 
included  as  an  additional  panel  member 


on  a  panel  that  consisted  of  at  least  four 
members.  Our  proposal  would  keep  the 
panel  to  a  minimum  size  so  as  to 
minimi««  costs,  but  would  permit 
sufficient  numbers  of  persons  with 
organic  production  and  certification 
expertise  to  participate  in  the 
accreditation  process. 

Lq  paragrapn  (b)(2)  of  this  section  we 
propose  that  each  convened  peer  review 
panel  include  no  less  than  one  member 
who  possesses  sufficient  expertise,  as 
determined  by  the  Administrator,  in  the 
areas  of  accreditation  delineated  in  the 
notice  of  approval  of  accreditation,  as 
proposed  in  section  205.306(a),  for  each 
certifying  agent  whose  operations  and 
performance  are  to  be  reviewed.  This 
approach  would  allow  for  the  selection 
of  panelists  whose  expertise  matches 
the  characteristics  of  the  particular 
certifying  agents  uiuler  review.  For 
example,  a  panelist  with  a  background 
in  organic  processing  and 
manufocturing  practices,  but  who  was 
un£uniliar  with  organic  mushroom 
production,  would  not  be  used  to 
review  a  certifying  agent  whose  scope  of 
certification  included  only  mushroom 
producers. 

We  propose  in  paragraph  (b)(3)  of  this 
section  to  prohibit  the  selection  of  a 
peer  reviewer  who  was  associated  with 
a  certifying  agent  being  reviewed  in  a 
manner  that  would  constitute  a  known 
or  perceived  conflict  of  interest,  as 
determined  by  the  Administrator.  We 
believe  that  to  ensiue  the  integrify  of 
our  proposed  program  we  must  take 
measures  to  ensure  that  any 
recommendations  provided  by  peer 
reviewers  are  not  influenced  by  the 
possibility  of  a  financial  interest  in  the 
outcome  of  the  Administrator's 
determination. 

Some  public  input  we  received 
suggested  that  we  include 
representatives  of  consumer, 
environmental  and  other  public  interest 
groups  as  members  of  the  peer  review 
panel  as  a  means  of  having  broader 
public  involvement  in  the  oversight  of 
certifying  agents.  The  Act  requires  that 
pmaons  who  possess  the  necessary 
technical  expertise  in  organic 
production  and  handling  practices 
evaluate  the  performance  of  certifying  - 
agents.  Persons  representing  cons\mier, 
environmental,  or  other  similar  groups 
who  possess  the  necessary  expertise 
could  be  eligible  to  participate  in  the 
peer  review  panel  if  they  file  a  letter 
with  the  Administrator,  and  are 
determined  to  meet  the  criteria 
established  to  become  a  peer  review 
panel  member. 

We  propose  in  section  205.3 11(c)  that 
each  peer  review  panel  member  would 
individually  review  the  site  evaluation 
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report  prepared  by  the  Administrator 
and  any  other  information  that  may  be 
provided  by  the  Administrator  relevant 
to  confirming  or  renewing  the 
accreditation  status  of  a  certifying  agent. 
Each  peer  review  penel  member  would 
provide  an  individual  report  to  the 
Administrator  regarding  the  certifying 
agent's  ability  to  conduct  and  perform 
certification  activities  imder  the 
regulations.  We  also  propose  in  this 
section  that  each  peer  reviewer  would 
have  to  agree  to  treat  the  information 
received  for  review  as  confidential,  and 
could  not  release,  copy,  quote,  or 
otherwise  use  material  fi^m  the 
information  received,  other  than  in  the 
report  required  to  be  submitted.  This 
provision  is  needed  in  order  to  protect 
the  confidentialify  of  business 
information  received  by  USDA 
concerning  the  operations  of  certifying 
agents,  as  well  as  any  information  about 
operations  certified  by  those  agents. 

In  section  205.311(d)  we  propose  that 
the  Administrator  could  decide  to 
convene  a  meeting  or  conference  call  of 
a  peer  review  panel,  if  necessary,  for 
evaluating  the  accreditation  status  of  a 
certifying  agent,  or  if  it  is  requested  by 
at  least  one  peer  review  panel  member. 
This  section  also  would  permit  the 
Administrator  to  include  in  this  meeting 
or  conference  call  the  certifying  agent 
being  evaluated,  or  a  representative  of 
.the  agent,  for  the  purpose  of  providing 
additional  information.  This  provision 
is  proposed  so  that  members  of  the  peer 
review  panel  may  have  the  opportunity 
to  request  clarification  of  any  aspect  of 
the  agent's  activities  described  in  the 
site  evaluation  report.  However,  any 
meeting  or  conference  call  would  have 
to  be  conducted  in  a  manner  that  will 
ensure  that  the  actions  of  panel 
members  are  carried  out  on  an 
individual  basis  with  any  opinions  and 
recommendations  by  a  member  being 
individually  made. 

Section  205.311(d)  would 
additionally  permit  copies  of  peer 
review  panel  reports  to  be  provided  to 
the  certifying  agent,  who  could  then 
submit  a  written  response  for 
consideration  by  the  Administrator. 
This  provision  would  permit  a 
certifying  agent  to  submit  clarifications 
or  additional  information  bearing  on  its 
activities  under  the  Act  and  the 
regulations,  whether  or  not  a  meeting  or 
conference  call  of  the  peer  review  panel 
was  conducted. 

In  the  final  paragraph  of  this  section 
we  propose  thiat  each  peer  review 
panelist  would  individually  provide  a 
written  report  to  the  Administrator.  This 
report  would  contain  the  panelist's 
recommendations  concerning 
confirmation  or  renewal  of  accreditation 


for  each  certifying  agent  reviewed,  and 
a  description  of  the  basis  for  each 
recommendation.  These 
recommendations  might,  for  example, 
include  conditions  that  the  reviewer 
believes  should  be  included  in  the 
notice  of  confirmation  of  accreditation, 
as  proposed  in  section  205.312,  or  the 
notice  of  renewal  of  accreditation,  as 
proposed  in  section  205.314(c). 

We  are  soliciting  comments  on  our 
proposed  accreditation  provisions, 
including  whether  alternative 
provisions  should  be  promulgated.  In 
particular,  we  would  like  comments  on 
whether  the  peer  review  process  for 
accreditation  should  occur  when  the 
initial  application  for  accreditation  is 
made,  as  opposed  to  when  accreditation 
is  confirmed  after  a  site  visit. 

Confirmation  of  Accreditation — Section 
205.312 

In  this  section  we  propose  that  the 
Administrator  would  inake  a 
determination  whether  or  not  to  confirm 
the  accreditation  of  a  certifying  agent. 
This  determination  would  occur 
following  review  of  a  site  evaluation 
report  and  the  reports  from  the  peer 
reviewers.  If  the  Administrator 
determined  that  the  certifying  agent  was 
in  compliance  with  the  Act  and  the^ 
regulations,  including  the  general 
requirements  proposed  in  section 
205.301,  the  Administrator  would  issue 
the  agent  a  written  notice  of 
confirmation  of  accreditation  status. 
Confirmation  notices,  therefore,  would 
not  be  issued  to  any  certifying  agent 
who  was  not  complying  with  the  Act 
and  the  regulations,  which  would 
include  {>ayment  to  AMS  of  all  fees 
owed  by  the  certifying  agent  and  the 
furnishing  of  reasonable  security  by  a 
private  certifying  agent.  The 
confirmation  notice  would  include  any 
terms  or  conditions  that  must  be 
addressed  by  the  certifying  agent  before 
the  certifying  agent  submits  a  request  for 
renewal  of  its  accreditation.  After 
confirmation,  a  certifying  agent's 
accreditation  would  be  efiiective  until 
such  time  that  the  certifying  agent  fails 
to  renew  accreditation  in  accordance 
with  section  205.314,  or  the 
accreditation  was  suspended  or 
terminated  puirsuant  to  section  205.316, 
or  the  certifying  agent  voluntarily 
ceased  its  certification  operations. 

Denial  of  Confirmation — Section 
205.313 

In  section  205.313  we  propose  the 
procedure  to  be  followed  to  deny 
confirmation  of  accreditation  to  a 
certifying  agent.  Paragraph  (a)  of  this 
section  provides  that,  if  the 
Administrator  has  reason  to  believe, 


based  on  a  review  of  the  information 
specified  in  sections  205.303  through 
205.305.  and  the  results  of  a  site 
evaluation  and  reports  submitted  by  the 
peer  review  panel,  pursuant  to  sections 
205.309  and  205.311(e).  respectively, 
that  the  certifying  agent  is  not 
complying  with  the  requirements  of  the 
Act  and  the  regulations  in  this  part, 
including  the  general  requirements  for 
accreditation  proposed  in  section 
205.301,  the  Administrator  would 
provide  a  written  notification  of  non- 
compliance to  the  applicant  in 
accordance  with  section  205.315(a)  of 
this  subpart. 

In  paragraph  (b)  of  this  section  we 
propose  that  if  a  certifying  agent  who 
receives  a  notification  pursuant  to 
paragraph  (a)  of  this  section  corrects  the 
deficiencies  identified  within  the  time 
specified  in  the  notice  of  non- 
compliance, and  submits 
documentation  supporting  actions  takra 
by  the  certifying  agent  to  correct  the 
deficiencies,  as  proposed  in  section 
205.315(a)(3),  the  Administrator  would 
issue  a  notice  of  confirmation  of 
accreditation  to  the  certifying  agent, 
pursuant  to  section  205.312(a). 
Paragraph  (c)  of  this  section  would 
permit  the  Administrator  to  institute 
proceedings  to  deny  confirmation  of 
accreditation  if  the  certifying  agent  does 
not  correct  the  deficiencies  identified  in 
the  notice  of  non-compliance. 

Continued  Accreditation — Section 
205.314 

We  propose  in  paragraph  (a)  that  an 
accremted  certifying  agent  shall  submit 
certain  information  annually  to  the 
Administrator  on  or  before  the 
anniversary  date  of  the  issuance  of  the 
notice  of  confirmation  of  accreditation. 
This  information  would  he  reviewed  by 
the  Administrator  to  detennine  whether 
the  certifying  agent  was  maintaining  its 
accreditation  status  in  accordance  with 
proposed  section  205.308  of  subpart  E 
and  to  assess  the  need  to  conduct  a  site 
evaluation  visit.  We  believe  that  an 
annual  process  of  reviewing  information 
submitted  by  certifying  agents  is 
necessary  so  that  the  Administrator  can 
be  informed  of  any  changes  in  the 
procedures  and  p>ersonnel  used  by 
certifying  agents,  who  also  must 
annually  review  the  certification  of 
producers  and  handlers,  in  accordance 
with  section  2107(a)(4)  of  the  OFPA  (7 
U.S.C.  6506(a)(4)). 

We  propose  that  the  accredited 
certifying  agent  annually  submit  four 
kinds  of  information  in  addition  to  the 
proposed  fees  required  in  section 
205.421(a)  of  subpart  F.  First,  the  agent 
would  have  to  update  the  general 
information  and  evidence  of  expertise 
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and  ability  submitted  in  the  previous 
year,  pursuant  to  sections  205.303  and 
205.304  of  subpart  E.  Second,  if  an  agent 
is  requesting  any  changes  in  its  areas  of 
accreditation,  as  delineated  in  section 
205.300.  the  additional  information 
needed  to  support  the  request  for  a 
change  in  the  certifying  agent's  scope  of 
certincation  activities  would  be 
submitted.  Third,  we  propose  that  the 
certifying  agent  submit  a  report  that 
doachbes  the  measures  the  agent  has 
implemented  in  the  previous  year,  and 
any  maeiuiei  it  plans  to  implement  in 


the  coming  year,  to  address  the 
conditions  delineated  by  the 
Administrator  in  the  most  recent  notice 
of  confirmation  of  accreditation  or 
renewal  of  accreditation.  The  certifying 
agent  also  would  be  required  to  describe 
the  corrective  actions  implemented  and 
intended  to  be  implemented  by  the 
certifying  agent  in  response  to  the  most 
recent  inspector  performance  reviews 
and  the  required  internal  evaluation 
review  of  the  agent's  operations. 

Section  2115(c)  of  the  OFPA  (7  U.S.C. 
6514(c))  provides  for  accreditation  to  be 
granted  for  a  period  not  to  exceed  five 
years.  Section  205.314(b)  would 
accordingly  require  that  an  accredited 
certifying  agent  request  renewal  of 
accreditation  on  or  before  the  fifth 
anniversary-  of  the  issuance  of  the  notice 
of  confirmation  of  accreditation,  and  of 
each  subsequent  renewal  of 
accreditation.  The  Administrator  would 
then  review  the  information  contained 
in  the  annual  reports  submitted  in 
accordance  with  paragraph  (a)  of  this 
section,  along  with  the  results  of  the  site 
evaluation(s)  performed  in  accordance 
with  section  205.309  and  peer  review 
panel  reports  submitted  in  accordance 
with  section  205.311(e),  in  order  to 
determine  whether  the  certifying  agent 
was  still  in  compliance  with  the  Act  and 
the  regulations. 

Because  section  2115(c)  of  the  OFPA 
(7  U.S.C.  6514(c))  stipulates  that 
accreditation  may  be  granted  for  a 
period  of  time  "not  to  exceed"  5  years, 
we  considered  proposing  a  period  of 
time  less  than  5  years  before  a  certifying 
agent  would  be  required  to  renew  its 
accreditation.  Our  intent  in  considering 
a  lesser  period  of  time  for  renewal  of 
accreditation  would  be  to  establish  an 
adequate  level  of  oversight  activity  to 
ensure  that  the  certifying  agent  is  in 
compliance  with  the  Act  and  the 
regulations.  However,  we  believe  that  an 
adequate  level  of  oversight  necessary  to 
ensure  compliance  with  Ibe  Act  and  the 
regulations  would  be  provided  by  the 
requirement  proposed  in  section 
205.314(a)  that  certifying  agents  submit 
annual  updates  to  the  Administrator. 
Additionally,  as  proposed  in  sections 


20S.309(b)  and  205.311(a)(2)  of  this 
subpart,  the  Administrator  could  decide 
to  conduct  an  additional  site  evaluation 
and  peer  review  of  a  certifying  agent's 
activities  at  any  time.  We  also  believe 
that  a  requirement  that  accreditation  be 
formally  renewed  more  h«quentiy  than 
every  five  years  might  pose  an  undue 
burden  on  certifying  agents.  Comment 
concerning  the  length  of  time  for  which 
accreditation  should  be  granted  is 
invited. 

We  propose  in  section  205.314(c)  that 
the  Administrator  would  issue  a  notice 
of  renewal  of  accreditation  after  having 
made  the  determination  that  the 
certifying  agent  continues  to  comply 
with  the  Act  and  the  regulations  in  this 
part.  The  notice  of  renewal,  as  in  the 
case  of  the  notice  of  confirmation  of 
accreditation,  would  specify  any  terms 
and  conditions  that  would  have  to  be 
addressed  by  the  certifying  agent,  and 
the  time  within  which  the  terms  and 
conditions  must  be  satisfied.  In 
paragraph  (d)  of  this  section,  we 
propose  that  if  the  Administrator 
determines  that  there  is  reason  to 
believe  that  the  certifying  agent  is  not  in 
compliance  with  the  Act  and  the      /— 
regulations,  the  Administrator  would 
issue  a  notification  of  non-compliance 
to  the  certifying  agent,  as  proposed  in 
section  205.315.  ^ 

Notification  of  Non-Compliance  With    -■ 
Accreditation  Requirementa — Section 
205.315 

In  section  205.315  we  propose  the 
procedure  for  the  Administrator  to 
notify  an  accredited  certifying  agent,  or 
an  applicant  for  accreditation,  of 
deficiencies  in  its  compliance,  or  abilify 
to  comply,  with  the  Act  and  the 
regulations,  including  the  general 
requirements  proposed  in  section 
205.301.  and  provide  an  opportunify  to 
correct  any  deficiencies  identified.  In 
paragraph  (a)  of  this  section  we  propose 
that  a  written  notification  of  non- 
compliance would  be  sent  by  certified 
mail  to  the  place  of  business  of  the 
accreditation  applicant  or  the  certifying 
agent,  as  applicable.  The  notification 
would  contain  the  following 
information:  a  description  of  each 
deficiency  in  compliance  and  each 
violation  of  the  Act  and  the  regulations 
in  this  part  that  the  Administrator  has 
reason  to  believe  has  occurred;  the 
evidence  on  which  the  notification  is 
based:  and  the  date  by  which  the 
accreditation  applicant  or  the  certifying 
agent,  as  applicable,  must  correct  each 
deficiency  and  each  violation  delineated 
in  the  notification,  and  submit 
documentation  to  the  Administrator  to 
support  such  corrections. 


In  paragraph  (b)  of  this  section  we 
propose  the  procedure  to  be  followed  if 
an  accredited  certifying  agent  does  not 
provide  documentation  to  the 
Administrator,  pursuant  to  paragraph 
(a)(3)  of  this  section,  that  is  adequate  to 
demonstrate  that  each  deficiency  in 
compliance  and  each  violation  has  been 
corrected  by  the  date  indicated  in  the 
written  notification.  This  paragraph 
would  permit  the  Administrator  to 
conduct  an  additional  site  evaluation,  as 
provided  for  in  section  205.309.  to 
determine  whether  the  certifying  agent 
is  complying  with,  or  has  violated,  the 
Act  or  the  regulations,  including  the 
general  requirements  proposed  in 
section  205301. 

In  section  205.315(c)(1)  we  propose 
that  the  Administrator  would  notify  the 
certifying  agent  in  writing  of  a 
determination  that  the  agent  was 
complying  with  the  Act  and  the 
regulations,  if.  following  receipt  of  a 
notification  of  non-compliance  as 
proposed  in  paragraph  (a)  of  this 
section,  the  certifying  agent  submitted 
the  requisite  documentation  of 
corrective  actions  taken,  and  if, 
following  any  additional  site  evaluation 
conducted  pursuant  to  paragraph  (b)  of 
this  section,  the  Administrator 
determined  that  the  certifying  agent  was 
fully  complying  with  the  Act  and  the 
regulations.  This  paragraph  further 
provides  in  paragraph  (c)(2)  of  this 
section  that,  if  the  Administrator  has 
reason  to  believe  that  the  certifying 
agent  is  not  in  compliance  with  the  Act    . 
and  the  regulations  in  this  part,  the 
Administrator  may  institute  a 
proceeding  to  suspend  or  terminate  the 
certifying  agent's  accreditation. 

Termination  of  Accreditation — Section 
205.316 

Section  2116(j)(l)  of  \he  OFPA  (7 
U.Stl  6515(i)(l))  provides  for  the 
suspension  of  a  certifying  agent's 
accreditation  if  the  Secretary  determines 
that  the  certifying  agent  is  not  properly 
adhering  to  the  provisions  of  the  Act 
and  the  regulations.  This  provision  of 
the  OFPA  would  permit  the  Secretary  to 
suspend  the  accreditation  of  either  a 
governing  State  ofiicial  or  a  private 
certifying  agent.  Section  2120(e)  of  the 
OFPA  (7  U.S.C  6519(e))  provides  for  die 
loss  of  accreditation  by  a  private 
certifying  agent  if  the  certifying  agent 
violates  the  provisions  of  the  Act  and 
the  regulations,  or  if  the  agent  falsely  or 
negligenUy  certifies  any  Cuming  or 
handling  operation  that  does  not  meet 
the  requirements  for  a  certified 
operation  under  the  certification 
program  established  by  the  Act.  In 
section  205.316  we  accordingly  propose 
that  the  accreditation  of  any  certifying 


Federal 


agent  could  be  suspended,  but  that  only 
a  private  certifying  agent  could  have  its 
accreditation  terminated. 
,        In  section  205.316(a)  we  propose  that 
if  the  Administrator  has  reason  to 
believe  that  an  accredited  certifying 
•gent  or  a  person  responsibly  connected 
with  an  acxredited  certifying  agent  has 
ceased  to  comply  with  or  has  violated 
the  Act  or  the  regulations,  including  the 
general  requirements  proposed  in 
section  205.301,  then  the  Administrator 
would  initiate  the  process  proposed  in 
section  205.315  by  issuing  a  notification 
of  non-compliance.  However,  as 
proposed  in  paragraph  (b)  of  this 
section,  if  the  Administrator  has  reason 
to  believe  that  an  accredited  certifying 
agent  or  a  person  responsibly  connected 
with  an  accredited  certifying  agent  has 
wilfully  violated  the  Act  and  the 
regulations  in  this  part,  including  the 
general  requirements  proposed  in 
section  205.301,  the  Administrator  may 
Institute  a  proceeding  to  suspend  or 
termiiiate  die  accreditation  of  the 
certliying  agent  pursuant  to  the  Rules  of 
Practice  7  CFR  1.130,  et  seq.  The  Rules 
of  Practice  provide  for  the  formal  filing 
of  a  compl^t  by  the  Secretary,  an 
opportiuilfy  for  die  certifying  agent  to 
answer  the  complaint,  a  procedure  for 
holding  a  hearing,  and  a  procedure  for 
further  appealing  an  adverse  decision 
following  any  hearing  that  is  held.  A 
final  determination  to  suspend  the 
accreditation  would  not  be  made, 
therefore,  until  the  certifying  agent  had 
received  notice  and  an  opportunity  to  be 
heard. 

In  section  205.316(c)  we  propose  that 
a  private  person  or  a  governing  State 
official  whose  accreditation  as  a, 
certifying  agent  is  suspended  or 
terminated  would  have  to  cease  any 
certification  activity  in  each  area  of 
accreditation  and  in  each  State  for 
which  its  accreditation  is  suspended,  or 
in  the  case  of  a  private  person  whose 
accreditation  is  terminated,  cease  all 
certification  activities  conducted  imder 
the  Act  and  the  regidations.  The  person 
or  governing  State  official  whose 
accreditation  was  either  suspended  or 
terminated  wotdd  have  to  transfer  to  the 
Secretary,  and  make  available  to  the 
applicable  governing  State  official,  all 
records  concerning  its  certification 
activities  that  were  suspended  or 
terminated.  This  would  enable  the 
Secretary  to  prompUy  determine 
whether  farms  or  handling  operations 
certified  by  such  certliying  agent  may 
retain  their  organic  certification.  Tlus 
provision  is  consistent  with  section 
2116(j)(2)  of  die  OFPA  (7  U.S.C. 
6515(j)(2)),  which  requires  the  Secretary 
to  promptiy  determine  whether  farms  or 
handling  operations  certified  by  a 
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certifying  agent  who  has  lost 
accreditation  may  retain  their  organic 
certification. 

As  proposed,  a  certifying  agent  wdio 
was  determined  to  be  in  compliance 
with  all  the  requirements  for  certifying 
certain  types  of  operations,  such  as 
farms,  but  no  longer  had  the  requisite 
expertise  to  cotify  other  types  of 
operations,  such  as  hunHling  operations, 
could  have  its  accreditation  suspended 
only  in  the  area  of  handling  operations. 
AddltionaUy,  if  a  certifying  agent  was 
detomined  not  to  be  complying  with 
the  additional  requirements  of  an 
approved  State  program,  but  was 
otherwise  complying  with  the  Act  and 
the  regulations,  this  proposal  would 
permit  its  accreditation  to  be  suspended 
only  in  that  state. 

Irie  Act  provides  for  the  Secretary  or 
a  governing  State  official  to  suspend  the 
accreditation  of  a  private  certifying 
agent  However,  we  have  not  Included 
a  provision  for  the  governing  State 
official  to  suspend  accreditation  in  this 
proposal  because  the  Act  only  provides 
for  the  Secretary,  not  the  governing 
State  official,  to  grant  (or  reinstate) 
accreditation.  Therefore,  we  believe  that 
the  authorify  to  remove  an  accredited 
status  must  remain  with  the  Secretary. 
In  the  event  that  a  private  certifying 
agent  was  to  cease  complying  with,  or 
to  violate,  the  provisions  of  an  approved 
State  program,  we  would  expect  the 
applicable  governing  State  official  to 
present  this  information  to  the  Secretary 
for  appropriate  action. 

In  section  205.316(d)  we  propose  that 
a  private  person  or  a  governing  State 
official  whose  accreditation  as  a 
certliying  agent  is  suspended  by  the 
Secretary  imder  this  section  could  at 
any  time  submit  a  new  request  for 
accreditation,  pursuant  to  section       ' 
205.302.  The  new  request  for 
accreditation  would  liave  to  be 
accompanied  by  documentation  that 
demonstrates  that  appropriate  corrective 
actions  to  comply  with  and  remain  in      ' 
compliance  with  the  Act  and  the 
regidations,  including  the  general 
requirements  proposed  in  section 
205.301,  have  been  taken.  This  might, 
for  example,  entail  payment  of 
outstanding  accreditation  fees  or 
evidence  that  sufficient  funds  have  been 
provided  for  the  required  reasonable 
security  to  protect  the  rights  of  certified 
fiarms  and  handling  operations. 

In  accordance  with  section  2120(e)(2) 
of  die  OFPA  (7  U.S.C  6519(eM2)),  we 
propose  in  section  205.316(e)  that  a 
private  person  whose  accreditation  as  a 
certifying  agent  is  terminated  would  be 
ineligible  to  he  accredited  as  a  certifying 
agent  under  the  Act  and  the  r^ulations 
for  a  period  of  not  less  than  three  years 


followring  the  date  of  such 
determination. 

Subpart  F— Additioul  Rc^alalaiy 
FaM:tknis 

State  Programs 

Section  2104(a)  of  the  OFPA  (7  U.SjC 
6503(a))  requires  the  Secretary  to 
establish  an  organic  cotification 
program  for  producers  and  handlers  of 
agricultural  products.  Section  2104(b)  of 
die  OFPA  (7  U.S.C  6503(b))  requires 
that  the  Secretary  permit  each  State  to 
Implement  a  State  organic  certification 
program  for  producers  and  handlers  of 
organic  products  tliat  have  been 
producMi  using  organic  practices  as 
provided  for  in  the  OFPA.  Section 
2108(b)  of  die  On»A  (7  U.S.C.  6507(b)) 
provides  for  State  programs  under 
crartain  circumstances  to  contain  more 
restrictive  requirements,  than  in  the 
program  established  by  the  Secretary, 
for  the  production  or  hanrfling  of 
agricultural  products  sold  or  labeled  as 
organically  produced  in  such  State  and 
for  the  certification  of  farms  and 
handling  operations.  Section  2103(20)  of 
die  OFPA  (7  U.S.C.  6502(20))  defines  a 
State  organic  certification  program  as 
one  that  meets  the  general  requirements 
for  an  organic  program  set  forth  in 
section  2107  of  the  OFPA  (7  U.S.C. 
6506),  is  approved  by  the  Secretary,  and 
is  designed  to  ensure  that  a  product  that 
is  sold  or  labeled  as  organically 
produced  is  produced  and  handled 
using  organic  methods.  Under  a  State 
program,  an  accredited  State  official 
and/or  private  certifying  agent  would 
perform  certification  activities  for 
producers  and  handlers  according  to  the 
procedures  and  requirements 
established  in  subpart  D;  such  agents  are 
discussed  in  subpart  E  (Accreditation) 
of  this  proposal.  As  discussed  in  subpart 
E,  it  is  not  necessary  for  a  State  to  have 
a  State  program  to  be  accredited  as  a 
certifying  agent,  and  vice  versa. 

In  order  for  a  State  program  to  be 
approved  as  meeting  the  general 
requirements  set  forth  in  section  2107  of 
die  OFPA  (7  U.S.C.  6506),  the  program 
must  have  regulatory  provisions  that 
meet  the  following  requirements:  (1) 
provide  that  an  agricultural  product  to 
be  sold  or  labeled  as  oiganically 
produced  must  be  produced  oidy  on 
certified  organic  faHns  and  handled 
only  through  certified  organic  handling 
operations  in  accordance  with  the 
requirements  of  the  Act;  and  be 
produced  and  handled  in  accordance 
with  such  program;  (2)  require  that 
producers  and  handlers  desiring  to 
participate  under  such  program 
establish  an  oiganic  plan  as  provided  for 
in  section  2114  of  the  OFPA  (7  U.S.C 
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6513):  (3)  provide  for  procedures  that 
allow  producers  and  handlers  to  appeal 
an  advene  administrative  determi nation 
under  the  Act;  (4)  require  each  certified 
organic  farm,  certified  organic  wild  crop 
huvesting  operation,  and  each  certified 
organic  handling  operation  to  certify  to 
the  governing  State  official,  on  an 
annual  basis,  that  such  fanner  or 
handler  has  not  produced  or  handled 
any  agricultural  product  sold  or  labeled 
as  organically  produced  except  in 
accordance  with  this  title:  (5)  provide 
for  annual  on-site  inspection  by  the 
certifying  agent  of  each  farm,  wild  crop 
harvesting,  and  handling  operation  that 
has  been  certified  under  this  title;  (6) 
require  periodic  residue  testing  by 
certifying  agents  of  agricultural  products 
that  have  been  produced  on  certified 
organic  farm  and  handled  through 
certified  organic  handling  operations  to 
determine  whether  such  products 
contain  any  pesticide  or  other 
nonorganic  residue  or  natural  toxicants 
and  to  requke  certifying  agents,  to  the 
extent  that  such  agents  are  aware  of  a 
violation  of  applicable  laws  relating  to 
food  safety,  to  report  such  violation  to 
the  appropriate  health  agencies;  (7) 
provide  for  appropriate  and  adequate 
enforcement  procedures;  (8)  protect 
against  connicV-of-interest  as  specified 
under  section  21 16(h)  of  the  OFPA  (7 
U.S.C.  6515(h));  (9)  provide  for  public 
access  to  certification  documents  and 
laboratory  analyses  that  pertain  to 
certification;  (10)  provide  for  the 
collection  of  recisonable  fees  Grom 
producers,  certifying  agents  and 
handlers  who  participate  in  the 
program:  and  (11)  require  such  other 
terms  and  conditions  as  may  be 
determined  by  the  Secretary  to  be 
necessary. 

Once  a  State  program  is  approved, 
fjorm,  wild  crop  harvesting,  and 
handling  operations  in  that  State  that 
wish  to  sell,  label,  or  represent  their 

Eroduct  as  organically  produced  would 
ave  to  be  approved  as  a  certified 
operation  under  the  State  program.  The 
determination  as  to  whether  or  not  a 
farm,  wild  crop  harvesting,  or  handling 
operation  meets  a  State's  certification 
requirements  would  be  made  by  a 
certifying  agent  accredited  by  the  USDA 
under  the  National  Organic  Program. 
The  accredited  certifying  agent  who 
would  make  this  determination  either 
would  be  a  private  person  who  has  been 
accredited  by  the  USDA,  or  a  governing 
State  official  who  has  been  accredited 
by  the  USDA. 

In  order  to  be  certified  under  the  State 
program,  an  operation  would  have  to 
meet  all  of  the  State  certification 
requirements.  However,  these 
certification  requirements,  as  discussed 


previously,  must  reflect  the 
requirements  of  the  National  Organic 
Program.  Certified  operations  in  States 
that  have  their  own  program  would  be 
producing  products  that  are  represented 
as  organically  produced  in  accordance 
with  the  requirements  of  the  National 
Organic  Program,  which  will  have  been 
included  in  the  State  program  in 
accordance  with  section  2107  of  the 
OFPA  (7  U.S.C.  6506).  Therefore,  the 
provisions  set  forth  in  our  proposal  in 
part  205  would  be  applicable  to 
operations  that  are  located  in  States  that 
have  their  own  programs  since  these 
provisions  would  be  included  in 
programs  that  are  approved  by  the 
Secretary.  It  is  important  that  all 
interested  persons  provide  comments  on 
the  provisions  of  our  proposed  rule 
since  these  are  the  provisions  that 
would  be  required  to  be  included  in  a 
State  program  in  accordance  with 
section  2108  of  the  OFPA  (  7  U.S.C. 
6507).  If  an  operation  is  located  in  a 
State  that  does  not  have  an  approved 
State  program,  that  operation  would 
carry  out  its  operations  only  under  the 
requirements  of  the  National  Organic 
Program. 

States  may  have  requirements  that  are 
in  addition  to  those  of  the  National 
Organic  Program  if  they  are  approved  by 
the  Secretary  and  meet  the  statutory 
criteria  for  approval.  This  means  that  if 
a  State  has  received  approval  bom  the 
Secretary  for  requirements  in  its 
program  that  are  in  addition  to  those  of 
the  National  Organic  Program,  all 
certified  farm,  wild  crop  harvesting,  and 
handling  operations  that  operate  in  that 
State  would  have  to  comply  with  these 
additionaltequirements  that  have  been 
approved.  However,  one  State  would 
not  be  allowed  to  require  farm,  wild 
crop  harvesting,  and  handling 
operations  in  another  State  to  comply 
with  any  additional  requirements  that 
have  been  approved  by  the  Secretary  for 
.the  former  Slate. 

Requirements  of  State  Progmnu — 
Section  205.401 

As  required  in  section  2104(b)  of  the 
OFPA  (7  use.  6503(b)).  we  propose  in 
section  205.401(a)  to  permit  a  State  to 
establish  a  State  program  for  producers 
and  handlers  of  agricultiiral  products 
within  the  State  that  have  been 
produced  and  handled  using  organic 
methods  as  provided  by  the  OFPA  and 
its  implementing  regulations. 

The  accreditation  of  a  governing  State 
official  to  conduct  certification  activities 
of  farms  and  handling  operations  is 
specifically  authorized  in  section 
2115(a)  of  Uie  OFPA  (7  U.S.C.  6514(a)) 
and  is  set  forth  in  subpart  E  of  our 
proposal.  As  reflected  in  our  proposal. 


the  approval  by  the  Secretary  of  a  State 
organic  program  would  be  a  separate 
decision  from  the  determination  of 
whether  a  governing  State  official  who 
applies  to  be  a  certifying  agent  should 
be  accredited.  Although  the  Act 
provides  for  the  accreditation  of  a 
governing  State  official  as  a  certifying 
agent,  it  does  not  require  that  the 
certification  of  producers  and  handlers 
operating  in  a  State  that  has  an 
approved  program  be  performed  solely 
by  the  State  certifying  agent.  Rather,  the 
required  certification  of  producers  and 
handlers  op>erating  under  an  approved 
State  program  can  be  conducted  by 
either  the  State  certifying  agent  or  a 
private  certifying  agent  Producers  and 
handlers  of  organic  products  operating 
in  a  State  that  chooses  to  implement  a 
State  program,  but  whicfi  does  not 
obtain  accreditation  for  a  governing 
State  official,  would  be  certified  by 
private  certifying  agents. 

-  In  accordance  with  section  2108(a)  of 
the  OFPA  (7  U.S.C.  6507(a)),  we  would 
require  in  section  205.401(b)  that  a  State 
program  meet  the  requirements  of  the 
regulations  in  part  205  and  the  Act, 
including  the  general  requirements  for 
an  organic  program  listed  in  section 
2107(a)  of  the  OFPA  (7  U.S.C  6506  (a)). 
These  requirements  would  require:  that 
an  agricultural  product  that  is  to  be  sold 
or  labeled  as  organically  produced  be 
produced  and  handled  only  on  certified 
operations  in  accordance  with  the  Act 
and  the  regulations  in  part  205;  that 
participating  producers  and  handlers 
establish  an  organic  plan;  that  an  annual 
on-site  inspection  by  the  certifying 
agent  of  each  certified  farm  and 
handling  operation  be  done;  that 
reasonable  fees  be  collected  from 
producers,  certifying  agents  and 
handlers  who  participate  in  such 
program;  that  public  access  to 
certification  documents  and  laboratory 
analyses  that  pertain  to  certification  be 
established;  that  procedures  that  allow 
producers  and  handlers  to  appeal  an 
adverse  administrative  determination  be 
established;  that  appropriate  and 
adequate  enforcement  procedures  and 
conflict-of-interest  provisions  be 
established;  and  that  periodic  residue 
testing  by  certifying  agents  of 
agricultural  products  that  have  been 

Eroduced  on  certified  organic  farms  and 
andled  through  certified  organic 
handling  operations  be  done. 

As  provided  for  in  section  2108(b)(1) 
of  the  OFPA  (7  U.S.C.  6507(bMl)).  we 
propose  in  section  205.401(c)  that  a 
State  program  that  meets  the 
requirements  of  regulations  in  part  205 
and  the  Act  also  could  contain  more 
restrictive  requirements  governing  the 
certification  of  organic  farming  and 
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handling  operations  and  the  production 
and  handling  of  organic  agricultural 
products  than  those  in  USDA's  National 
Organic  Program.  However,  in 
accordance  with  section  2108(b)(2)  of 
the  OFPA  (7  U.S.C.  6507(b)(2)).  we 
profKise  that  any  additional 
requirements  must  fiirther  the  purposes 
of  the  Act  and  the  regulations  in  part 
205;  not  be  inconsistent  with  the  Act 
and  the  regulations  in  part  205;  not  be 
discriminatory  towards  agricultural 
commodities  organically  produced  in 
other  States  in  accordance  with  the  Act 
and  the  regulations  in  part  205;  and  not 
become  effective  tmtil  approved  by  the 
Secretary. 

One  concern  expressed  by  private 
certification  organizations  in  response 
to  the  NOSB  draft  recommendations 
was  that  a  State  that  had  its  own 
program  also  might  implement  its  o%vn 
accreditation  program  for  certifying 
agents,  and  require  that  a  certifying 
agent  be  accredited  by  the  State,  as  well 
as  by  the  USDA.  In  tkis  regard,  section 
2115(a)  of  the  OFPA  (7  U.S.C.  6514(a)) 
requires  that  both  a  governing  State 
official  and  a  private  person  be 
accredited  solely  by  the  Secretary  and. 
thus,  provides  for  the  Secretary  aJone  to 
establish  and  implement  an 
accreditation  program  for  existing  and 
new  certifying  agents.  Accordingly,  a 
State  cannot  implement  an  accreditation 
program  for  certifying  agents. 

Another  concern  e]q)ressed  by  private 
certification  organizations  was  that  a 
State  might  attempt  to  prevent  them 
from  certifying  farm  and  handling 
operations  in  that  State  by  charging  a  ■ 
high,  unreasonable  fiae  to  them  for 
n^istering  with  the  State  as  a  certifying 
agent  or  for  purchasing  a  business 
operating  license.  As  part  of  the 
approval  process  for  a  State  organic 
certification  program,  we  would  review 
any  fees  established  by  States  with 
respect  to  the  requirements  in  section 
2107(a)(10)  of  die  OFPA  (7  U.S.C. 
6S06(a)(10))  for  the  collection  of 
reasonable  fees  from  certifying  agents 
and  in  section  2108(b)(2)(A)  of  the 
OFPA  (7  U.S.C.  6507(b)(2)(A))  that 
additional  State  program  requirements 
further  the  purposes  of  the  Act.  In  order 
for  the  State  program  to  be  approved, 
the  fees  established  would  have  to  be 
determined  to  be  reasonable. 

We  know  that  some  current 
requirements  in  existing  State  organic 
programs  vary  from  our  proposed 
regulations.  We  also  expect  State 
program  proposals  to  include 
requirements  we  have  not  considered. 
Therefore,  in  section  205.401(c)  of  the 
proposed  regulation  we  do  not  include 
a  list  of  additional  reqxiirements  which 
might  be  determined  to  be  in 


compliance  with  the  Act's  criteria  for 
approval  of  additional  requirements. 
Rather,  each  State  program's  proposal 
would  be  reviewed  to  ensure  that  it 
complies  with  the  provisions  of  section 
205.401(c)  (1)  through  (4)  which  are  the 
Act's  criteria  for  approval  of  additional 
requirements. 

Approval  of  State  Programs  and 
Progrum  Amendments — Section  205.402 

In  section  205.402(a),  we  propose  that 
a  governing  State  official  must  submit  to 
the  Secretary  any  proposed  State 
program,  or  proposed  substantive 
amendments  to  a  State  program,  and 
must  obtain  the  Secretary's  approval 
prior  to  implementation  of  the  program 
and  any  amendments  to  it  In  secticm 
205.402(b),  we  propose  that  the 
Secretary  would  notify  the  govemiiig 
State  official  within  six  months  afttsr 
receipt  of  the  program  or  any  proposed 
change  to  the  program  as  to  whether  the 
program  or  substantive  amendment  is 
approved  or  disapproved.  This  is 
consistent  with  the  provisions  of  section 
2108(c)  of  the  OFPA  (7  U.S.C  6507(c)). 
After  receipt  of  the  notice  disapproving 
a  State  program,  the  governing  State 
official  may  reapplyat  any  time. 

Review  of  Approved  Programs — Section 
205.403 

In  section  205.403,  we  propose  that 
the  Secretary  would  review  a  State 
program  not  less  than  once  every  five 
years  fit>m  the  date  of  initial  approval  of 
the  State  program.  This  is  consistent 
with  section  2108(c)(1)  of  the  OFPA  (7 
U.S.C.  6507(c)(1)),  which  requires  this 
be  done.  The  State  pro-am  would  be 
notified  within  six  months  after 
initiation  of  the  review,  whether  the 
program  is  approved  or  disapproved, 
and  if  disapproved,  the  reasons  for  the 
disapproval. 

Fees 

Section  2107(a)(10)  of  the  OFPA  (7 
U.S.C.  6506(a)(10))  auUiorizes  the 
collection  of  reasonable  fees  from 
fermers.  handlers,  and  certifying  agents 
who  participate  in  the  national  organic 
certification  program.  In  sections 
205.421  through  205.424  we  propose  the 
fees  we  intend  to  charge  to  reflect  the 
cost  of  the  services  provided  by  the 
USDA.  The  statute  provides  that  the  fees 
collected  be  deposited  into  the  general 
fund  of  the  U.S.  Treasury  .Accordingly, 
the  agency  must  obtain  appropriated 
binds  to  operate  this  program. 

In  our  efforts  to  assemUe  the 
economic  and  demographic  information 
needed  to  develop  the  details  for 
assessing  and  collecting  reasonable  fees, 
we  consulted  extensively  with  both 
State  and  private  certifying  agencies.  We 


received  assistance  from  the  USDA 
Economic  Research  Service,  as  well  as 
from  other  programs  mthin  AMS,  in 
identifying  various  options  for  the  - 
assessment  of  fees  in  this  program. 
Additionally,  we  determined  the 
number  of  certifying  agents  and  their 
chapters  that  are  currentiy  operating  in 
the  United  States  and  conducted  an 
analysis  to  determine  the  number  of 
organic  ferms  and  handling  operations 
that  were  operated  in  tlje  United  States 
for  1994  (Dunn,  Julie  Anton.  1995. 
"Organic  Food  and  Fiber.  An  Analysis 
of  1994  Certified  Production  in  the 
United  States."  U.S.  Department  of 
Agriculture,  Agrictiltural).  We  also 
examined  an  analysis  of  data  collected   ■ 
by  the  California  Department  of  Food 
and  Agriculture  concerning  registered 
organic  farms  and  handling  ofierations 
in  that  state  (California  Department  of 
Health  Services.  1995.  "Report  on  the 
Registration  of  California  cSrganic 
Processed  Food  Firms."  Sacramento: 
State  of  California  Marketing  Service). 
Based  on  these  analyses,  we  estimate 
that  44  certifying  agents  may  apply  for 
accreditation  and  that  30  chapters  or 
subsidiary  offices  would  be  included  in 
their  applications.  We  further  estimate 
that  4,000  farmers  and  600  handlers 
would  be  eligible  for  certification. 

We  estimate  that  it  will  cost 
approximately  $1,000,000  in  the  first 
full  year  of  operation  to  operate  our 
program  when  it  is  implemented.  These 
costs  include  approximately  $644,000 
for  the  salaries  and  benefits  of  12  staff 
members,  which  would  be  comprised  of 
a  program  manager,  8  marketing 
specialists,  and  3  support  staff 
personnel,  and  approximately  $356,000 
for  general  administrative  overhead  and 
operating  costs,  such  as  printing, 
training,  travel,  NOSB  meetings, 
equipment,  supplies,  rent,  heat,  and 
communications.  A  description  of  the 
services  that  would  be  provided  to 
program  participants  by  the  NOP  staff  is 
presented  in  the  applicable 
supplementary  information  sections  on 
fees  that  follow. 

Based  on  1994  workload  data,  we 
estimate  that  $500,000  of  this 
$1,000,000  will  be  collected  from  ferms, 
handling  operations,  and  wild  crop 
harvesting  operations,  $389,000  from 
applicants  for  accreditation  and 
accredited  certifying  agents,  and 
$1 12,000  from  private  foreign 
certification  programs,  for  a  total  of  Si 
million.  Note,  actual  billing  may  be 
somewhat  greater  due  to  liiflation  since 
1994.  We  have  included  a  chart  at  the 
end  of  the  fee  discussion  that  illustrates 
the  fees  that  will  be  charged.  The  fees 
in  this  rule  are  based  upon  estimates  of 
the  cost  to  AMS  of  providing  each  of  the 
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■endces  described,  and  may  be  adjusted 
in  fiitura  yean  based  upon  program 
experience  and  pro}ected  or  actual 
changes  in  the  cost  of  operations  (e.g. 
inflation). 

We  again  would  like  to  point  out  that, 
in  addition  to  the  fees  that  certified 
operations  would  be  required  to  submit 
to  USOA.  Earm.  wild  crop  harvesting, 
and  handling  operations  that  want  to  be 
certified  under  the  Act.  and  those  that 
have  been  so  certified,  also  would  need 
to  pay  certifying  agents,  whether  State 
or  private,  for  the  certification  services 
provided  by  them.  These  certification 
services  would  include  review  of  an 
initial  application  for  certification, 
ypfifl  review  of  updated  information, 
review  of  an  organic  plan  and  updates 
to  the  organic  plan,  and  conducting 
annual  inspections  both  before  and  after 
cwtification  is  granted,  ^te  part  of  the 
accreditation  process  for  certifying 
agents  that  we  propose  in  subpart  E. 
USDA  would  require  certifying  agents  to 
submit  for  approval  the  fees  they  intend 
to  charge  to  operations  for  which  they 
are  going  to  conduct  certification 
activities.  If  the  intended  fees  submitted 
are  deemed  reesonable.  as  required  in 
section  2107(aXlO)  of  the  OFPA  (7 
U.S.C  6506(a)(10),  USDA  will  approve 
the  fees  schedule  submitted. 

The  AMS,  as  set  forth  in  section 
205.423  of  this  proposal,  also  would  be 
charging  fees  to  foreign  organic 
certification  programs,  other  than  those 
operated  by  a  foreign  country  itself. 
These  fees  would  cover  the  costs  AMS 
will  incur  in  determining  whether  these 
programs  have  requirements  equivalent 
to  those  of  the  AMS  program.  These  fees 
are  authorized  under  the  Independent 
Offices  Appropriations  Act  (31  U.S.C 
9701  et  aeq.). 

Fees  for  Accreditation  Applicants  and 
Accredited  Certifying  Agents — Section 
205.421 

Section  2107(aXlO)  of  the  OITA  (7 
U.S.C.  6506(aMlO))  provides  for  the 
collection  of  reasonable  fees  from 
cwtifying  agents  who  participate  in  the 
program.  This  section  discusses  the  fses 
proposed  to  be  paid  by  applicants  who 
an  initially  applying  for  accreditation 
and  fees  to  be  paid  by  accredited 
certifying  agents. 

In  section  205.421(aXl)  we  propose 
that  each  applicant  for  accreditation, 
and  each  accredited  certifying  agent 
submitting  an  annual  report,  would  be 
required  to  submit  to  the  Administrator 
a  non-refundable  fee  of  $640.  This  fee 
would  cover  the  AMS  cost  to  review 
and  evaluate  the  material  required  to  be 
submitted  to  become  accredited  or  to 
continue  accreditation.  We  believe  it  is 


appropriate  tP  establish  a  fee  structure 
to  recover  the  cost  of  this  service. 

We  estimate  that  it  will  take  an 
average  of  16  hours  to  review  each 
application  for  accreditation,  or  each 
annual  r^xtit.  for  certifying  agencies 
that  do  not  harve  chapters  or  subsidiary 
ofBces.  Our  estimation  is  based  upon 
knowledge  gained  from  examining 
current  accreditation  programs  as  well 
as  our  general  experience  and       -^ 
knowledge  gained  from  other  AMS 
programs  that  involve  the  submission 
and  review  of  applications.  We  estimate 
that  the  hourly  cost  (or  AMS  personnel 
to  handle  and  review  the  applicatians 
and  annual  reports  will  be  $40  pw  hour. 
This  is  the  average  hourly  cost  for  AMS 
to  conduct  8  program  of  this  nature. 
Based  on  an  hourly  fee  of  $40  per  hour 
and  an  estimated  time  of  16  houn  for 
handtif^  and  review,  we  estimate  the 
cost  to.evaluate  accreditation 
applications  and  annual  reports  to  be 
$840  per  applicant  or  accredited 
certifying  agent,  as  applicable. 
Therefore,  we  are  proposing  that  each 
applicant  of  this  fype  (i.e..  single,  non- 
multi-unit  organization)  seeking 
accreditation  or  submitting  an  annual 
report  pay  a  $640  non-refundable  fee  at 
the  time  of  submission  of  application  for 
accreditation  or  an  annual  report. 

Assessing  a  uniform  fee  for 
accreditation  application  and 
submission  of  an  annual  report  is  based 
on  our  knowledge  gained  from  other 
AMS  programs  and  current 
accreditation  programs  being  operated. 
We  are  not  proposing  a  fee  for  this 
activity  based  on  the  size  and 
complexify  of  the  certifying  agent 
because  we  believe  that  differences  in 
the  size  and  complexify  of  the  certifien 
would  result  in  an  insignificant 
difference  in  the  amount  of  time  needed 
to  review  applications  and  annual 
reports. 

We  further  propose  in  section 
20S.421(a)(2)  that  an  additional 
application  or  annual  report  review  fee 
01  $160  be  charged  for  each  chapter  or 
subsidiary  office  of  an  accreditation 
entify.  This  additional  fee  of  $160  is  the 
cost  we  estimate  AMS  ¥rill  incur  for  the 
additional  4  houn  we  estimate  will  be 
necessary  to  review  the  additional 
Information  required  to  be  submitted  for 
each  part  of  a  multi-unit  organization. 
We  estimate  the  hourly  cost  will  be  $40, 
the  same  average  hourly  cost  we 
propose  for  reviewing  application 
information  and  annual  reports 
submitted  by  applicants  and  accredited 
certifying  agents.  Based  on  our  estimate 
that  44  certifying  agents  with  30 
chapten  or  subsidiary  offices  may  apply 
for  accreditation,  we  estimate  that  we 
may  collect  $32,960  annually  from  fees 


associated  with  reviewing  accreditation 
applications  and  annual  reports. 

m  paragraph  (b)  of  section  205.421, 
we  are  proposing  the  fees  that  certifien 
would  be  assessed  for  a  site  evaluation 
visit  conducted  by  AMS.  The  fees  that 
would  be  assessed  for  a  site  evaluation 
visit  would  be  any  travel  and  per  diem 
expenses  incurred  as  a  result  of  the 
conduct  of  site  evaluations,  as  well  as 
the  hourly  costs  to  conduct  the  site 
evaluation.  Site  evaluations  are 
proposed  in  section  205.309(a)  of 
subpart  E  to  be  performed  by  AMS 
within  a  reasonable  tiuM  after  issuance 
of  a  notice  of  approvalof  accreditation 
to  verify  compliance  of  the  certifying 
agent  with  the  Act  and  the  regulations. 
In  section  205.309(b),  we  jMopoee  that  a 
site  evaluation  also  may  be  conducted  at 
any  time  to  determine  an  applicant's  or 
certifying  agent's  compliance  with,  or 
qualify  of  performance  under,  the  Act 
and  the  regulations.  Additionally,  we 
propose  in  section  205.314(b)  that  a  site 
evaluation  would  occur  evmy  5  yean  as 
part  of  the  proceas  of  renewal  of 
accreditation  for  an  accredited  certifying 
agent. 

We  estimate  that  the  hourly  coat  of 
performing  site  evaluations  «v{Il  be  $40, 
calculated  to  the  nearest  fifteen  minute 
period,  for  each  AMS  evaluator 
conducting  the  site  evaluation  visit, 
including  travel  time  to  and  from  the 
evaluator's  dufy  stetion.  This  is  the 
average  cost  for  AMS  to  conduct 
evaltutions  of  this  nature.  We  anticipate 
that  the  time  necessary  for  AMS  to 
conduct  a  site  evaluation,  and  therefore 
the  total  cost  to  be  assessed  a  certifying 
agent  for  a  site  evaluation,  will  vary 
between  certifying  agents  due  to 
differences  in  their  size,  complexify, 
and  other  similar  fectora.  The  fee  we 
propose  in  paragraph  (b)  of  this  section 
would  be  a  direct  assessment  on 
applicants  and  accredited  certifying 
agents  for  the  hourly  costs  and  travel 
and  per  diem  expenses  associated  with 
conducting  our  site  evaluations.  As 
proposed,  an  applicant  or  accredited 
certifying  agent  would  be  required  to 
pay  these  fees  within  30  days  following 
the  date  the  bill  is  issued.  As  proposed 
in  section  205.424  of  this  subpart,  the 
fees  submitted  as  payment  for  the  costs 
of  the  site  evaluation  would  b^  required 
to  be  submitted  by  certified  check  or 
money  order  made  payable  to  AMS  and 
sent  to  the  address  specified  on  the  bill. 

AMS  estimates  that  an  average  site 
evaluation  would  require  S  days  and 
would  cost  a  certifying  agent  $3,500. 
The  $3,500  expense  would  result  from 
the  hourly  costs  for  staff  time  neceasaiy 
to  prepare  for  and  conduct  the  site 
evaluation,  and  the  related  travel  and 
per  diem  expenses,  such  as  air  fere,  car 


Federal  Register  /  Vol.  62,  No.  241  /  Tuesday.  December  16.  1997  /  Proposed  Rules  65929 


rental,  lodging,  meals,  and  incidental 
expenses.  We  estimate  that  of  the  $3,500 
cost,  approximately  $1,100  would  result 
from  related  travel  and  per  diem 
expenses  and  approximately  $2,400 
would  result  from  the  time  (hourly 
costs)  necessary  to  prepare  for  and 
conduct  the  site  evaluation.  We 
anticipate  that  of  this  $2,400  houriy 
cost.  $1,600  would  result  from  the  time 
spent  by  one  AMS  evaluator  being  on 
site  for  5  days  (40  hours)  at  $40  per 
hour,  and  $800  would  result  from  the  20 
houn  we  estimate  will  be  needed  to 
prepare  for  the  evaluation,  write  an 
evaluation  report,  and  communicate  the 
results  of  the  evaluation  process  to  the 
certifying  agent.  As  previously  noted, 
the  actual  cost  for  each  site  evaluation 
will  vary  based  on  the  length  of  the 
evaluation,  due  to  such  fectors  as  the 
certifying  agent's  location,  size  and 
complexify. 

Baised  on  our  estimate  that  44 
certifying  agents  with  30  subsidiary 
offices  or  chapters  may  be  accredited, 
we  expect  to  receive  $259,000  annually 
from  fees  associated  with  site 
evaluations.  We  note  that  under  our 
scheme  for  site  evaluations  proposed  in 
section  205.309  of  subpart  E,  a  site 
evaluation  visit  may  not  be  performed 
each  year  for  every  certifying  agent  and 
ev^ry  subsidiary  office  or  chapter. 
However,  also  under  our  scheme,  a  site 
evaluation  may  be  performed  more  than 
once  each  year  for  a  certifying  agent  or 
its  subsidiary  office  or  chapter,  when 
determined  necessary  by  the 
Administrator  to  determine  the 
certifier's  compliance  or  evaluate  its 
performance.  For  the  purpose  of 
estimating  fees  to  be  collected  annually 
from  certifying  agents,  we  assumed  that 
for  the  intital  year  that  site  visits  are 
performed,  a  site  visit  would  be      * 
performed  for  each  certifying  agent  and 
each  subsidiary  office  or  chapter. 
Thereafter,  a  site  visit  of  a  certifying 
agent,  subsidiary  office,  or  chapter  may 
be  performed  more  or  less  often  than 
annually.  The  previously  discussed 
number  of  12  NOP  staff  members 
estimated  to  be  needed  to  conduct 
program  activities  would  be  adjusted 
accordingly  with  an  increase  or  decrease 
in  workload. 

A  diff^erent  model  which  we 
considered  for  the  site  evaluation  fee, 
but  which  we  are  not  proposing,  was 
based  on  categorizing  certifiers 
according  to  their  size  and  assessing 
them  a  fee  for  a  site  evaluation  based 
solely  on  this  fector.  In  such  a  scenario, 
for  example,  a  certifying  agent  who 
certified  less  than  50  clients  might  be 
assessed  a  fee  equivalent  to  3  days  of 
work  while  a  certifying  agent  that 
certified  more  than  500  clients  would  be 


assessed  a  fae  equivalent  to  30  days  of 
work.  We  decided  not  to  propose  this 
model  after  determining  that  site 
evaluation  costs  would  depend  on 
factors  other  than  the  size  of  the 
certifying  agent's  operation,  such  as  the 
complexify  of  the  certification  activities 
conducted  by  the  certifier,  the  location 
of  the  certifier's  facilities,  and  the 
certifier's  organizational  structure. 

In  paragraph  (c)  of  this  section,  we 
propose  that  an  administrative  fee  of 
$2,000  be  paid  by  a  certifying  agent 
upon  the  initial  granting  of 
accreditetion,  upon  the  granting  of 
confirmation  of  accreditetion,  and  upon 
the  submission  of  eech  subsequent 
annual  report.  Under  the  regulatory 
scheme  we  are  proposing,  a  person  who 
wants  to  be  an  accredited  certifying 
agent  first  would  have  to  apply  for  and 
be  granted  accreditetion,  then  would 
have  to  have  this  accreditetion 
confirmed,  and  then  would  have  to 
submit  annual  reports  to  provide 
current  information. 

Our  $2,000  fee  is  based  upon  the 
yearly  cost  we  estimate  we  would  incur 
for  providing  various  administrative 
services  to  accredited  agents  which 
would  cover  the  administrative  costs 
discussed  below.  Since  we  exp>ect  that 
confirmation  of  accreditetion  would 
occur  approximately  12  months  after  the 
granting  of  initial  accreditetion,  and  that 
submission  of  an  annual  report  would 
occur  subsequentiy  one  year  later,  we 
propose  to  assess  a  $2,000  fee  for  each 
of  these  yearly  periods  so  that  the  fees 
charged  will  reflect  the  cost  of  the 
services  provided.  We  also  are 
proposing  that,  upon  the  granting  of 
initial  accreditation,  upon  the  granting 
of  confirmation  of  accreditetion,  and 
upon  the  submission  of  an  annual 
report,  a  certifying  agent  would  pay  an 
additional  fee  of  $300  for  each  chapter 
or  subsidiary  of  the  agent's  organization. 
Our  fees  here  are  based  on  knowledge 
gained  from  the  review  of  currenUy 
existing  accreditation  programs  such  as 
the  International  Organization  for 
Standardization  program  and  the 
International  Federation  of  Organic 
Agricultural  Movements  program. 

Our  administrative  fees  would  cover 
costs  for  the  operation  of  our 
accreditetion  program  that  are  not 
covered  by  paragraphs  (a)  and  (b)  of 
section  205.421.  The  $2,000  fee  would 
cover  day-to-day  program  activities  and 
operaUonal  and  overhead  costs  for 
single-site  accreditetion  entities. 
Examples  of  operational  and  overhead 
costs  are  utilities,  rent,  supplies, 
printing,  equipment  purchases,  and 
communication.  Program  activities 
include:  develop  and  provide  gtiidance 
on  the  NOP  production,  handling  and 


certification  requirements;  compile, 
copy,  and  mail  site  evaluation  reports; 
conduct  pew  review  panel  meetings  or 
conference  calls;  and  enforce  the 
program.  The  $300  fee  for  each 
additional  chapter  or  subsidiary  would 
cover  the  additional  time  for  program 
activities,  and  additional  overhead  and 
operating  expenses,  we  believe  can  be 
attributed  to,  and  ^hich  are  necessary 
for,  our  providing  the  previously 
identified  services  to  chapten  and 
subsidiary  offices.  Based  on  our 
estimate  that  44  certifying  agents  with 
30  subsidiary  offices  or  chapten  may  be 
accredited,  we  expect  to  receive  $97,000 
annually  from  administrative  fees. 

Pajrment  of  the  non-refundable  fees 
would  be  required  30  days  from  the  date 
of  issuance  of  a  notification  of  approval 
of  accreditetion  and  notification  of 
confirmation  of  accreditetion.  and  vrith 
the  submission  of  each  anmml  repwt. 

An  alternative  model  for  the 
administrative  fee  that  we  considered 
would  be  to  base  the  administrative  fee 
on  the  types  of  certifications  performed 
by  certifien.  For  example,  certifying 
agente  who  certify  farmera  and  handlen 
trading  in  international  markets,  or  who 
certify  processora  producing  multi- 
ingredient  producte,  would  pay  a  higlm 
administrative  fee.  The  underlying 
assumption  is  that  certifying  agente  who 
provide  more  complex  services  to 
farmere  and  handlers  utilize  more 
program  resources  and  derive  greater 
benefit  from  the  National  Organic 
Program  than  other  certifien.  In 
evaluating  this  alternative,  we 
considered  that  the  AMS  costs  to 
administer  this  model  would  be 
considerably  higher  than  the  coste 
associated  with  the  uniform 
administrative  fee  model  we  are 
proposing. 

Fees  for  Certified  Operations— Section 
205.422 

In  order  for  AMS  to  cany  out  the 
OFPA,  and  in  turn  fulfill  the  mission  of 
AMS,  certain  program  activities  must  be 
undertaken.  We  used  the  time  required 
to  accomplish  these  program  activities 
as  the  basis  for  determining  the  amount 
of  fees  charged  to  each  certified  farm  or 
handling  operation.  Program  activities 
that  would  have  to  be  carried  out 
include:  financial  and  steff  support  for 
the  NOSB;  compliance  and 
enforcement;  provision  to  the  public  of 
information  about  the  program; 
attraidance  at  meetings,  conferences  and 
trade  fain  conducted  both  inside  and 
outside  the  United  Stetes  to  convey 
information  about  the  program;  and 
other  general  and  administrative 
functions.  To  accomplish  these      - 
activities,  we  would  need  to  pay  various 


65930  Fedaral  Registar  /  Vol.  62.  No.  241  /  Tuesday.  December  16.  1997  /  Propoaed  Rules 


fixed  costs,  including  costs  for  overhead 
(utilities,  rant  and  communications), 
equipment  costs  for  computers  and 
copying  machines,  and  staff  expenses, 
which  would  include  salaries,  benefits 
and  travel  costs. 

In  this  section,  we  propose  the  fees  to 
be  collected  bom  certified  farmers,  wild 
crop  harvesters,  and  handlers.  The  total 
cost  for  the  program  activities  which  we 
estimate  that  AMS  will  provide  for  farm, 
wild  crop  harvesting,  and  handling 
operations  certified  under  the  National 
Organic  Program  is  $500,000,  one  half  of 
the  annual  projected  program  cost  of 
$1,000,000.  We  estimate  that 
approximately  40  percent  of  the 
SSOO.OOO,  or  $200,000.  would  be  needed 
to  carry  out  program  activities 
concerned  with  the  issues  of  certified 
farms  and  wild  crop  harvesting 
operations,  and  that  approximately  60 
•    percent  of  the  $500,000.  or  $300,000, 
would  be  needed  to  carry  out  activities 
concerned  with  the  issues  of  certified 
handling  operations. 

The  fee  we  propose  is  based  upon 
dividing  our  estimated  cost  for  program 
activities  for  fermers  and  harvesters,  and 
handlers,  respectively,  among  the 
estimated  4.000  farmers  and  600 
handlers  we  believe  will  participate  in 
our  program.  Accordingly,  we  propose 
that  each  farmer  and  wild  crop  harvester 
would  pay  $50  annually,  or  $200,000 
divided  by  4,000  fermers.  We  propose 
that  each  handler  would  pay  $500 
annually,  or  $300,000  divided  by  600 
handlers.  We  used  this  maimer  to 
determine  the  fee  that  will  be  charged 
each  farmer,  each  wild  crop  harvester, 
and  each  handler  because  almost  all  of 
the  activities  that  would  be  carried  out 
for  each  group,  i.e.,  for  the  certified 
Garmers  and  wild  crop  harvesters,  and 
for  the  certifier  handlers,  will  be  equally 
applicable  to  each  farmer  and  harvester, 
and  each  handler.  It  would  not  be 
practical  to  apply  any  of  the  possible 
small  portion  of  activities  that  remain  to 
individual  farmers,  wild  crop 
harvesters,  and  handlers  separate  and 
apart  from  the  overall  costs  to  each 
group.  We  request  any  additional 
information  that  would  improve  the 
estimates  of  farmer,  wild  crop 
harvesting,  and  handler  participation,  so 
that  a  more  accurate  estimate  of  these 
fees  can  be  developed. 

In  our  consideration  of  farmer.* 
harvester,  and  handler  fees,  we 
determined  that  the  allocation  of  a 
higher  percentage  of  costs  to  handlers' 
issues  (60  pwrcent).  as  opposed  to 
farmer/harvester  issues  (40  percent), 
would  be  appropriate.  We  anticipate 
that  handling  issues,  especially  such 
issues  as  enforcement;  record  keeping 
and  auditing;  labeling,  including  use  of 


the  USDA  seal  and  State  seals  on 
different  product  lines;  equivalency  of 
imported  organically  produced 
ingredients;  and  maintenance  of  the 
National  List  of  non-agricult\iral 
ingredients,  will  require  greater  program 
staff  time  and  operating  expenses  than 
farming  and  harvesting  issues. 

In  developing  our  proposed  fee 
structure,  we  considered  proposing  a  fee 
structure  that  did  not  include  a  fee 
collected  directly  from  producers  and 
handlers,  but  that  instead  assessed  fees 
on  certifying  agents  to  cover  the  total 
$1 .000,000  cost  of  the  National  Organic 
Program.  We  considered  this  alternative 
because  we  recognize  that  any  fee 
charged  to  a  certifying  agent  ultimately 
will  be  incorporated  into  the  fee  that  the 
certifying  agent  charges  the  producer 
and  handler  for  certification  services. 
However,  we  did  not  propose  this 
alternative  because  we  consider  our 
proposal  that  would  directly  assess 
producers,  handlers  and  certifying 
agents  for  services  we  provide  to  them 
to  better  represent  an  appropriate  and 
practical  method  of  providing 
transparency  and  distributing  overall 
program  costs  among  the  universe  of 
potential  participants  and  beneficiaries. 

We  also  considered  developing  a 
sliding  scale  of  fees  t6  be  charged  to 
producers  and  handlers,  based  on  the 
size  and  complexity  of  their  operations. 
For  example,  a  farmer  or  hancUer  who 
sells  $5,000  annually  of  agricultural 
products  would  be  charged 
proportionately  less  than  a  farmer  or 
handler  whose  sales  exceed  $5,000. 
However,  we  are  proposing  fees  that  are 
related  directly  to  the  costs  of  services 
provided  by  AMS,  rather  than  to  such 
fectors  as  a  participant's  sales  volume  or 
Income  from  the  sale  of  organically 
produced  products,  because  %ve  estimate 
that  a  scheme  for  charging  fees  based  on 
fectors  such  as  sales  volume  or  income 
is  a  more  complex  scheme  and  would 
require  additional  recordkeeping  burden 
and  administrative  costs  for  producers 
and  certifiers. 

As  discussed  previously,  we  have 
made  a  distinction  between  services 
provided  to  farmers/harvesters  as  a 
group  and  handlers  as  a  group. 
However,  we  have  not  made  a 
distinction  within  each  group  for 
assessing  fees  to  hrms  and  harvesting 
operations,  and  handling  operations, 
based  on  their  size,  complexity,  or  other 
similar  factor.  Because  we  are 
concerned  about  the  impact  of  our 
proposed  uniform  fee  structure  on 
smaller  farms  and  smaller  handling 
operations,  we  are  requesting  public 
comment  on  the  impact  of  our  proposed 
structure  on  smaller  operations. 
Additionally,  we  are  request  public 


comment  on  alternative  methods  for 
calculating  fees,  including,  but  not 
limited  to  (1)  the  actual  cost  of 
providing  services  to  each  individual  or 
operation,  and  (2)  the  size  of  the 
operation  or  value  of  the  product(s)  for 
which  service  is  being  provided. 

Fees  for  Import  Pro^uma — Section 
205.423 

We  are  proposing  in  section 
205.423(a)  that  foreign  organic 
certification  programs,  other  than  those 
operated  by  a  foreign  country  itself,  pay 
a  fee  of  $40  per  hour  plus  any  travel  and 
per  diem  costs  that  might  be  incurred  to 
establish  the  equivalency  of  the 
program.  This  is  the  average  hourly  cost 
for  AMS  to  conduct  a  program  of  this 
nature.  Before  equivalency  is  final  and 
effective  for  foreign  certification 
programs  for  which  payment  for 
determination  of  equivalency  is 
required,  payment  must  be  made  to 
AMS. 

In  section  205.423(c)  we  are 
proposing  that  the  fees  must  be 
submitted  by  certified  funds  made 
payable  to  AMS  and  paid  within  30 
days  following  the  date  of  notification  of 
AMS  of  its  intent  to  approve  the 
program  subject  to  receipt  of  the  Cms. 
Fees  should  be  submitted  according  to 
the  instructions  provided  by  AMS.  As 
indicated  in  the  proposal,  no  program* 
would  be  approved  until  all  reqiiked 
fees  are  paid. 

Payment  of  Fees  and  Other  CSiarges — 
SecUon  205.424 

In  section  205.424(a)  we  propose  that 
all  fees  be  submitted  in  the  form  of  a 
certified  check  or  money  order  made 
payable  to  AMS  and  sent  to  the  address 
identified  in  the  bill  issued  for  these 
fees.  We  also  propose,  in  accordance 
with  section  3717  of  the  Debt  Collection 
Act  of  1982  as  amended  (31  U.S.C 
3717),  that  all  fees  requiiiad  to  be 
submitted  would  incur  interest, 
penalties,  and  other  costs  in  the  case  of 
late  payment  of  the  fees  due.  In 
addition,  failure  to  submit  payment,  or 
a  late  payment,  of  a  bill  owed  to  AMS 
may  result  in  the  loss  of.  or  failure  to 
obtain,  certification,  accreditation,  or 
equivalency  status. 

Fees  for  application  for  accreditation 
or  for  the  review  of  an  annual  report 
must  be  included  with  the  application 
or  with  the  aimual  report.  Without 
payment  of  the  fee,  AMS  will  not  act  on 
the  application.  Fees  for  site  evaluations 
and  administrative  fees  that  are  not  paid 
or  that  are  received  late  may  cause  AMS 
to  refrain  from  issuing,  confirming,  or 
continuing  accreditation.  Certification 
of  farm,  wild  crop  harvesting  and 
handling  operations  is  dependent  upon 
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the  payment  of  the  fees.  Import 
programs,  other  than  those  operated  by 


a  foreign  country  itself,  would  not  be 
acknowledged  as  being  equivalent  until 


payment  is  made  to  cover  the  AMS  cost 
for  the  establishment  of  equivalency. 


EsTiMATEO  National  Orqanic  Program  Fees 

[Based  onl904  dataj 


r\mo-ijifiitju» 

CertMication  agents 
(est  44) 

Subsidiary  offices 

or  chapters  (esL 

3« 

Handtors  (est  600) 

Fanners  (esL 
4JXXn 

Prtvale  kW' 
eiQn  ceilill^ 

uescnpDon  , 

caKon  pio- 

grams  (est 

16) 

Application  or  Annuai  Report  Fee „.... 

AdniWslrative  Fee  ..~™...«.^...„.....„__... 
Site  Evahjabons  

$640/Annu^ 

2.00U/Annually  - 

3.500-  „ 

0 

270.160 

SieO/AnnuaHy 

30(VAnnualy 

3,500*  

0 iSIZ 

118.800 

$0 

SOQ/Annualy 

0  .„ 

300.000 

$0 

SCVAnnualy 

0 

0 

200,000 _ 

to 

0 
0 

Total  Estinuried  Fees**  .„ 

7.000 
112.000 

The  S3.500  esHmatod  cost  is  based  on  a  5  day  site  evaluation  computed  at  $40  per  hour  plus  travel  and  per  diem  costs.  The  mOoM  coat  wl 
^  °V^  ??^  J"'V*H  of  the  evahialion.  Initial  site  evalutfions  iwould  be  performed  approximatety  12  monttis  after  initial  grmttru  of  accradHa- 
ISl'  '?SJ^^  ewakiatior*  wiH  be  coriducted  ai  least  once  every  5  yeers  and  as  necessary  to  determine  corTvUiwice.  The  $40  per  hour 
r^  wihich  is  used  m  many  of  the  National  Organic  Program  fees,  is  based  upon  the  awecms  hourly  cost  for  AftlS  to  conduct  a  progrvn  of  the 
nature. 

**The  Mimated  numbers  of  farmers,  handtors  and  certifiers  are  based  on  data  cottoded  in  1994;  therefore,  the  total  estimated  fees  may  not 
rapreasnl  the  number  of  fanners,  handlers  and  cerlitiers  who  might  perticipate  in  Ihe  NaHonal  Organic  Program  after  inntementeiion.  We^ 
astlmatod  the  number  of  equivalency  reviews  conducted  for  private  ioreign  certificaiion  programs  to  be  ^proximately  idpsr  yav.  An  aouiva- 
lenqr  review  may  co«  more  than  aocrediteiion  of  a  certification  agent  because  it  would  iridude  an  mdySs  of  the  foHowJngT  predudion  ttwd- 
ar^.  cnterw  tar  aHowi^  certain  substances  to  be  used,  certification  requirements,  enforcement  measures  and  accredMation  prooess 
Include  a  site  visH  to  the  foreign  program  headquarters.  We  request  infonnaUon  mat  would  irnprove  the  estimates  ol  farmer, 
pnvate  forsign  program  partictpation  so  a  more  accurate  estimate  of  these  fees  cm  be  developed. 


Cooqyliaiice  Reriew  and  Other  Tasting 

Sections  205.430  through  205.433 
contain  our  proposed  provisions  for 
compliance  review,  preharvest  tissue 
testing,  application  of  a  prohibited 
substance  due  to  emergency  pest  or 
disease  treatment,  and  the  reporting  of 
the  application  of  a  prohibited 
substance.  Section  2107(a)(6)  of  the 
OFPA  (7  U.S.C.  6506(a)(6))  requires  the 
establishment  of  a  program  under  which 
certifying  agents  would  conduct 
periodic  residue  testing  of  agricultural 
products  from  certified  forms  and 
handling  operations  and  report  any 
violations  of  food  safety  laws  which 
they  qre  aware  of  to  the  appropriate 
health  agencies.  Section  2112  of  the 
OFPA  (7  U.S.C.  6511))  requirements  in 
regard  to  preharvest  tissue  testing  and 
testing  of  products  sold  or  labeled  as 
oiganically  produced  also  are  addressed 
in  the  proposal.  Additionally,  the 
proposal  addresses  the  provisions  of 
section  2107(b)(2)  of  the  OFPA  (7  U.S.C. 
6506(b)(2))  regarding  the  application  of 
prohibited  substances  on  certified 
organic  forms  that  occur  as  the  result  of 
a  Federal  or  State  emergency  pest  or 
disease  treatment  program. 

Compliance  Review — Section  205.430 

This  proposed  section  would 
implement  the  residue  testing 
requirements  of  sections  2107(a)(6)  of 
the  OFPA  (7  U.S.C.  6506(a)(6))  and 
2112(a)  and  (b)  of  the  OFPA  (7  U.S.C. 
6511(a)  and  (b)).  Section  2107(aK6)  of 
the  OFPA  (7  U.S.C.  6506(a)(6))  requires 
a  certifying  agent  to  undertake  periodic 
residue  iesting  of  products  from 


certified  forms  and  KanHling  opmations 
to  determine  if  such  products  contain  a 
detectable  residue  level  of  a  pesticide  or 
other  prohibited  substance  and  to  report 
violations  of  food  safofy  laws,  if  found, 
to  the  appropriate  health  agencies. 
Section  2112(a)  of  the  OFPA  (7  U.S.C 
6511(a))  requires  the  Secretary,  the 
applicable  governing  State  official  or  the 
certifying  agent  to  utilize  a  system  of 
residue  testing  to  test  products  sold  or 
labeled  as  organically  produced  to  assist 
in  enforcement  of  this  tide.  Section 
2112(c)  of  the  OFPA  (7  U.S.C.  6511(c)) 
further  requires  the  Secretary, 
applicable  governing  State  official  and 
the  certifying  agent  to  conduct  an 
investigation  of  a  certified  farm  or 
handling  operation  when  the  residue 
test  of  a  product  from  the  certified  farm 
or  operation  shows  a  detectable  residue 
level  of  a  pesticide  or  other  prohibited 
substance,  to  detiarmine  if  the  oi^ganic 
certification  program  has  been  violated, 
and  may  require  the  producer  or 
handler  of  such  product  to  prove  that 
any  prohibited  substance  was  not 
applied  tosuch  product 

m  paragraph  (a)  of  this  section  we 
propose  that  a  certifying  agent  would 
arrange  with  inspectors  to  conduct 
periodic  sampling  for  the  purpose  of 
testing  organically  produced 
agricultural  products  from  farm,  wild 
crop  harvesting,  and  handling 
operations  certified  by  that  agent  to 
enforce  the  Act  and  the  regulations  set 
forth  in  this  part  Certifying  agents 
would  instruct  inspectora  when  to 
sample  organically  produced  products 
on  certified  form,  wild  crop  harvesting. 


and  handling  operations.  We  do  not 
propose  that  this  sampling  would  be 
performed  at  each  anrn^al  inspection. 
We  believe  that  the  frequency  of 
sampling  should  be  adequate  to  monitor 
compliance  with  the  section  2105(2)  of 
the  OFPA  (7  U.S.C.  6504(2))  provision 
that  prohibits  the  sale  or  labeling  of 
agricultural  products  as  orgaiuc  that  are 
produced  on  land  to  which  any 
prohibited  substances,  including 
synthetic  chemicals,  have  been  applied 
during  the  3  years  immediately 
preceding  the  harvest  of  the  agricultural 
products,  but  yet  not  so  frequent  as  to 
be  unnecessary  or  burdensome  to  the 
certified  operations.  We  have  proposed 
testing  not  less  fi^uentiy  than  every  5 
years.  However,  we  specifically  request 
comment  on  whether  this  (>eriod  of  time 
is  appropriate.  As  required  by  the  Act. 
we  also  propose  to  require  certifying 
agents,  to  the  extent  that  such  agents  are 
aware  of  a  violation  oj  applicable  laws 
relating  to  food  safety,  to  report  such 
violation  to  the  appropriate  health 
agencies  (Federal,  State,  and  local). 

In  paragraph  (b)  of  this  section,  which 
addresses  the  compliance  provisions  of 
section  2112(a)  of  die  OFPA  (7  U.S.C 
6511(a)).  we  propose  that  the  Secretary 
or  governing  State  official  would 
arra^^  for  sampling  and  residue  testing 
of  organically  produced  products  at  any 
point  of  production  or  distribution,  and 
may  require  the  certifying  agent  to 
conduct  sampling  and  residue  testing  of 
organically  produced  products 
originating  from  operations  certified  by 
that  ag«it  These  product  samples  could 
be  taken  from  any  point  in  the 
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distribution  chain,  from  the  fann  to  the 
reUil  store.  We  believe  that  taking 
samples  from  any  point  in  the 
distribution  chain  would  assist  in 
maintaining  the  integrity  of  organically 
produced  Mricultural  products  after 
they  leave  the  certified  operation  and 
would  provide  consumers  with  added 
aMUienoe  that  no  pesticide  or  other 
prohibited  substance  was  used  in 
producing  or  handling  the  products. 
The  results  from  all  sampling  and 
testing  would  be  used  to  determine  if  an 
agricultural  product  contains  any 
detectable  residue  level  of  a  pesticide  or 
other  prohibited  substance.  We  define 
the  detectable  residue  level  in  propoaed 
section  205.2  of  subpart  A  as  being  the 
level  that  is  5  percent  or  greater  of  the 
established  EPA  tolerance  level  for  the 
product  that  was  tasted,  provided  that  if 
there  is  no  toleMBoe  level  established, 
but  an  action  level  has  been  established, 
the  detectable  residue  level  will  be  the 
action  level  established  by  FDA  for  the 

[>roduct  tested.  The  EPA  tolerance 
evels,  expressed  in  terms  of  parts  of  a 
pesticide  residue  per  million  parts  of 
the  food  (ppm).  refer  to  the  amount  of 
a  pesticide  residue  that  may  legally  be 
present  in  or  on  a  raw  agricultural 
commodity,  as  set  forth  in  section  408(a) 
of  the  Federal  Food.  Drug  and  Cosmetic 
Act  (FFDCA)  (21  U.S.C.  346(a)).  or 
present  in  processed  food  or  feed  under 
the  terms  of  the  food  additive  regulation 
as  set  forth  in  section  409  of  the  FFDCA 
(21  U.S.C.  348).  Tolerance  levels  for  raw 
agricultural  commodities  are  published 
in  40  CFR  Part  180;  for  processed  foods, 
in  40  CFR  Part  185;  and  for  processed 
feed,  in  40  CFR  Part  186.  The  FDA 
action  levels,  which  are  based  on 
recommendations  received  from  the 
EPA.  also  are  expressed  in  terms  of  parts 
of  a  pesticide  residue  per  million  parts 
of  the  food  and  are  used  to  regulate  the 
occurrence  of  very  low  levels  of 
pesticide  residues  that  result  from 
pesticides  that  are  persistent  in  the 
environment  and  for  which  EPA  does 
not  establish  a  tolerance  level.  The  FDA 
action  levels  are  published  in  FDA's 
Compliance  Policy  Guide  (CPG). 
Chapter  5  (Foods),  subchapter  57S. 
section  575.100.  We  have  based  our 
compliance  testing  proposals  on  the 
EPA  tolerances  and  the  FDA  action 
levels  because  they  represent  the  best 
data  available  on  what  are  appropriate 
and  safe  residue  levels.  r 

In  our  proposal,  we  have  determined 
that  the  detectable  residue  level  for  a 
prohibited  substance  would  be  at  5 
percent  of  the  EPA  tolerance  for  the 
product  tested,  or  at  the  actual  FDA 
action  level  for  the  product  tested,  as 
applicable,  so  as  to  establish  a  practical 
benchmark  for  determining  when  to 


conduct  an  investigation  pursuant  to 
section  2112(c)(1)  of  the  OFPA  (7  U.S.C.  • 
6511(cMl)).  A  practical  benchmark  must 
be  low  enough  to  provide  adequate 
protection  against  the  use  of  pesticides 
or  other  prohibited  substances  and  yet 
high  enough  not  to  burden  a  producer 
or  handler,  and  the  national  or 
applicable  State  program,  with  an 
investigation  unless  a  reasonable 
question  of  non-compliance  exists.  Our 
proposed  levels  of  5  percent  of  the  EPA 
tolerance,  or  at  the  actual  FDA  action 
level,  as  indicators  of  a  detectable 
residue  level  are  based  upon  the 
historical  use  of  5  or  10  percent  of  the 
EPA  tolerance,  or  the  actual  FDA  action 
level,  by  States  and  other  certifying 
agents  in  the  organic  industry. 

The  NOSB  recommended  that  the 
USDA  enter  into  an  arrangement  with 
the  Department  of  Health  and  Human 
Services  to  conduct  sampling  and 
testing  of  raw  organic  agricultural 
products  as  a  part  of  the  FDA's 
regulatory  monitoring  program  of  all 
agricultural  products  for  pesticide 
residues.  The  NOSB  suggested  a  similar 
arrangement  with  States  that  conduct 
their  own  pesticide  residue  monitoring 
programs.  After  implementation,  we 
will  consider  these  possibilities  and 
similar  arrangements  with  other  existing 
pesticide  residue  testing  programs  to 
fuinil  the  proposed  sampling  provision 
set  forth  in  paragraph  (b)  of  this  section. 

In  paragraph  (c)  m  this  section,  we 
propose  to  require  each  product  sample 
collected  by  an  inspector  representing 
the  Secretary,  a  certifying  agent,  or 
applicable  governing  State  official,  as 
part  of  the  compliance  review,  to  be 
submitted  to  a  laboratory  facility 
accredited  to  test  the  commodity 
sampled.  (Laboratory  accreditation  is 
not  a  part  of  the  USDA  accreditation 
program  and  is  currently  administered 
through  private  and  independent  third 
parties.)  Each  product  sampled  would 
be  collected  in  accordance  with 
instructions  provided  in  subchapter  400 
of  the  FDA  Investigations  Operations 
Manual  (lOM).  We  have  chosen  the  lOM 
because  it  serves  as  the  FDA's  primary 
guide  to  field  investigators  and 
inspectors  on  investigational  policies 
and  procedures,  and  thus  provides  for 
consistency  in  periodic  and  random 
sample  collection.  The  analytical 
methods  used  to  test  each  product 
sample  to  determine  if  an  agricultural 

[>roduct  contains  a  detectable  residue 
evel  of  a  pesticide  or  other  prohibited 
substance  would  be  selected  as 
appropriate  from  the  FDA's  Pesticide 
Analytical  Manual  (PAM)  Volumes  I 
and  II,  the  Official  Methods  of  Analysis 
of  the  Association  of  Official  Analytical 
Chemists,  or  the  Food  Safety  Inspection 


Service  (FSIS)  Residue  Chemical 
Guidebook.  We  have  adopted  the 
analytical  methods  contained  or 
referenced  in  these  publications  because 
they  serve  as  the  standard  analytical 
methods  used  by  the  FDA.  FSIS.  and 
other  laboratories  to  examine  food  and 
animal  feed  for  pesticide  residues  for 
regulatory  piuposes.  The  results  of  such 
tests  would  be  reported  to  the  certtfying 
agent  or  governing  State  official,  as 
applicable,  and  to  the  Secretary. 

Our  proposed  paragraph  (clfs)  of  this 
section  would  require  that  the  Secretary, 
the  governing  State  official,  or  the 
certifying  agent,  as  applicable,  inform 
the  appropriate  regulatory  agency  in  the 
event  a  residue  test  level  exceeded 
either  the  EPA  tolerance  level  or  the 
FDA  action  level,  as  applicable,  for  that 
substance.  This  proposal  is  consistent 
with  section  2107(a)(6)  of  the  OFPA  (7 
U.S.C.  6506(a)(6)).  which  requires 
reporting  of  violations  related  to  food 
safety  to  the  appropriate  health 
agencies. 

Paragraphs  (dMD  and  (2)  of  this 
section  propose  the  actions  that  would 
be  undertaken  by  the  Secretary  after  the 
receipt  of  a  residue  test  result  that 
indicated  a  detectable  residue  level  of  a 
prohibited  substance.  Our  proposed 
paragraph  (d)(1)  of  this  section  would 
require  the  Secretary,  applicable 
governing  State  official,  or  certifying 
agent  to  conduct  an  investigation  to 
determine  the  cause  of  a  detectable 
residue  level  of  a  prohibited  substance 
in  the  sample,  as  provided  for  under 
section  2112(c)(1)  of  the  OFPA  (7  U.S.C 
6511(cKl)).  The  investigation  may 
include  a  visit  to  the  certified  operation 
to  determine  whether  the  detectable 
residue  level  exceeds  the  luiavoidable 
residual  environmental  contamination 
level  for  the  prohibited  substance  at  the 
specific  certified  operation. 

Proposed  paragraph  (d)(2)  of  this 
section  would  implement  the  provision 
of  section  2112(c)(2)  of  the  OFPA  (7 
U.S.C.  6511(c)(2))  which  prohibits 
organically  produced  agricultural 
products  from  being  sold  or  labeled  as 
organically  produced  if  the  investigation 
into  the  cause  of  a  detectable  residue 
level  in  a  sample  determines  that  the 
residue  was  the  result  of  an  intentional 
application  of  a  prohibited  substance  or 
was  at  a  level  greater  than  the 
unavoidable  residual  environmental 
contamination  level  for  the  prohibited 
substance.  The  NOSB  recommended 
that  the  unavoidable  residual 
environmental  contamination  level  be  at 
the  actual  FDA  action  level,  or  not  to 
exceed  5  percent  of  the  EPA  tolerance, 
as  applicable.  We  propose  instead  that 
the  unavoidable  residual  environmental 
contamination  be  established  for  each 
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specific  site  only  after  a  product 
produced  on  that  site  is  found  to 
contain  a  detectable  residue  level  of  5 
percent  of  the  EPA  tolerance,  or  at  the 
actual  FDA  action  level,  as  applicable. 
We  believe  that  unavoidable  residual 
levels  of  contaminants  in  the 
environment  vary  so  greatly  by  region. 
State,  and  site  so  as  to  render 
impractical  the  use  of  a  uniform  level. 
The  certification  eligibility  of  certified 
operations  also  would  be  better 
evaluated  by  our  proposal  to  establish  a 
site-specific  unavoidable  residual  level 
during  the  investigation,  rather  than 
applying  a  pre-determined  level. 
Proposed  paragraph  (d)(2)  of  this  section 
would  autiioiize  the  Administrator  to 
institute  proceedings  to  terminate  the 
certification  of  an  operation,  or  portion 
of  an  op>eration.  after  an  investigation 
determined  that  the  residue  resulted 
frtim  an  intentional  application  of  a 
prohibited  substance  or  that  the  residue 
level  exceeded  the  unavoidable  residual 
environmental  contamination  level.  The 
termination  procedtire  is  more  fiilly 
described  in  section  205.219  of  subpart 
D. 

Preharvest  Tissue  Testing — Section 
205.431 

Section  2112(b)  of  the  OFPA  (7  U.S.C. 
6511(b))  authorizes  the  Secretary,  the 
governing  State  official,  or  the  certifying 
agent  to  conduct  preharvest  tissue 
testing  of  any  crop  grown  on  soil 
suspected  of  harboring  contaminants. 
We  accordingly  propose  in  paragraph  (a) 
of  this  section  that  such  a  test  may  be 
conducted  when  the  soil  is  suspected  by 
the  Secretary,  the  governing  State 
official  or  the  certifying  agent  of 
containing  contaminants.  We  have 
defined  ccyitaminant  in  section  205.2  of 
subpart  A  to  be  a  residue  of  a  prohibited 
substance  that  persists  in  the 
environment.  'This  pre-harvest  tissue 
test  would  be  conducted  to  determine 
whether  the  crop  to  be  harvested 
contained  levels  of  any  contaminant 
greater  than  either  the  actual  FDA  action 
level,  or  EPA  tolerance,  as  applicable, 
for  that  contaminant. 

We  also  believe  a  pre-harvest  tissue 
test  could  assist  producers  of 
organically  grown  crops  raised  on  soil  to 
which  certain  highly  peraistent 
prohibited  substances  were  applied 
more  than  three  years  prior  to  the 
harvest  of  an  organic  crop  to  be 
knowledgeable  of  the  residue  levels 
contained  in  their  crops.  For  example, 
any  soil  could  potentially  harbor 
sufficient  amounts  of  prohibited 
substances,  such  as  chlorinated 
hydrocarbons,  that  are  known  to  causes 
certain  types  of  crops,  such  as  squash  or 
cucumbers,  to  absorb  enough  of  these 


contaminants  to  exceed  established  FDA 
action  levels  or  EPA  tolerances. 

In  paragraph  (b)  of  this  section,  we 
propose  that  preharvest  tissue  samples 
be  collected  by  an  inspector 
representing  the  certifying  agent  or 
applicable  governing  State  official  and 
submitted  in  accordance  with 
subchapter  400  of  the  FDA 
Investigations  Operations  Manual 
(lOM).  The  analytical  methods  used  for 
determining  if  preharvest  tissue  samples 
contain  a  detectable  residue  of  a 
pesticide  or  prohibited  substance  are 
identified  among  the  methods  contained 
or  refierenced  in  the  FDA's  Pesticide 
Analytical  Manual  Volume  I  and  n  or 
the  Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists.  This  parallels  the  procedure 
for  compliance  testing  and  sampling  as 
proposed  in  section  205.430(c). 

Paragraph  (c)  of  this  section  would 
require  the  certifying  agent  or  the 
governing  State  official  to  report  the 
results  of  each  preharvest  tissue  test  to 
the  Secretary  and  to  the  appropriate 
health  agmcies  if  a  pre-harvest  tissue 
test  residt  indicated  that  the  residue 
level  of  a  contaminant  exceeds  the  EPA 
tolerance  or  the  FDA  action  level,  as 
applicable,  for  that  contaminant 

The  NOSB  submitted 
recommendations  addressing  instances 
of  drift  of  prohibited  substances  upon 
organically  produced  crops.  The  NOSB 
defined  drift  as  the  physical  movement 
of  prohibited  pesticides  or  fertilizers 
from  the  intended  target  site  onto  a 
certified  organic  field  or  farm,  or  portion 
thereof,  caused  by  a  person  who  is  not 
the  certified  organic  producer  or  a 
person  working  under  the  direction  of 
the  certified  organic  producer.  They 
recommended  that  agricultural  products 
exposed  to  drift  should  not  be  sold  or 
labeled  as  organically  produced  or  fed 
to  livestock  on  certified  operations  and 
that  pre-harvest  tissue  tests  be  required 
to  verify  which  crops  were  not  drifted 
upon. 

We  have  not  provided  in  our  proposal 
for  instances  of  drift,  or  for  the  use  of 
pre-harvest  testing  to  verify  portions  of 
fields  that  receive  drift.  Although  drift 
may  be  commonplace,  especially  in 
those  agricultural  regions  where 
pesticide  use  on  non-organic  lands  is 
routine  and  heavy,  exposure  to  drift 
does  not  constitute  use  of  a  prohibited 
substance  and  does  not  affect  the 
integrity  of  organically  prodiiced  crops 
because  the  amoimt  of  prohibited 
substance  to  which  the  crops  are 
exposed  is  negligible.  We  believe  our 
provisions  proposed  in  sections  205.430 
and  205.431  for  the  testing  of 
organically  produced  agricultural 
products,  both  before  and  subsequent  to 


harvest,  to  determine  residue  levels  and, 
if  necessary,  to  conduct  an  investigation 
as  to  the  cause  of  a  detectable  residue 
level,  are  adequate  to  protect  the 
integrity  of  agricultural  products  sold  or 
labeled  as  organically  produced. 

Emergency  Pest  or  Disease  Treatmua — 
Section  205.432 

This  proposed  section  would  address 
situations  where  certified  organic  farms 
are  subject  to  Federal  or  State 
emergency  pest  or  disease  programs.  It 
would,  pursuant  to  the  discretionary 
requirements  of  2107(b)(2)  of  the  OFPA 
(7  U.S.C.  6506(b)(2)),  provide  that  a  fern 
subject  to  such  treatment  program 
would  not  have  its  certification  status 
affected,  so  long  as  certain  prohibitions 
in  the  proposed  regulations  are 
complied  with. 

The  NOSB  recommended,  and  we 
agree,  that  land  that  is  subject  to  an 
emergency  treatment  program  with  a  ' 
prohibited  substance  should  not  be 
required  to  be  withheld  from  production 
of  organically  produced  products  for  a 
period  of  three  years.  Therefore,  we  are 
proposing  that  a  certified  farm  that  is 
otherwise  in  compliance  with  the 
regulations  would  not  have  its 
certification  status  affected  as  a  result  of 
a  Federal  or  State  emergency  pest  or 
disease  treatment  program,  provided 
that  the  conditions  stated  in  paragraphs 
(a)  and  (b)  of  this  section,  as  applicable, 
are  satisfied. 

Paragraph  (a)  of  this  section  would 
prohibit  the  sale  or  labeling  of  any  crop 
harvested  from  a  treated  farm  as 
organically  produced  if  the  harvested 
crop,  or  plant  part  to  be  harvested,  had 
come  in  contact  with  a  prohibited 
substance  applied  as  part  of  the 
emergency  program.  Field  observations 
by  the  producer,  combined  with  the 
reporting  requirements  of  proposed 
section  205.433  and  the  testing  and 
sampling  provisions  of  sections  205.430 
and  205.431  would  be  used  to 
determine  which  crops  had  come  in 
contact  with  the  prohibited  substance 
and  to  monitor  that  they  were  not  being 
sold  or  labeled  as  organically  produced. 

We  propose  in  paragr^h  (b)  of  this 
section  that  any  livestock  that  were 
treated  with  a  prohibited  substance  as 
part  of  a  Federal  or  State  emergency  pest 
or  disease  treatment  program,  or 
product  derived  from  such  livestock, 
could  not  be  sold  as  organically 
produced.  However,  exceptions  to  the 
prohibition  on  the  sale  of  treated 
livestock  and  their  products  as 
organically  produced  are  proposed  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section.  In  accordance  with  section 
2110(e)(2)  of  die  OFPA  (7  U.S.C. 
6509(e)(2)).  we  propose  in  paragraph 
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(bKD  of  this  section  that  milk  and  milk 
products  bom  a  treated  dairy  animal 
could  be  sold  as  organically  produced 
beginning  no  less  than  twelve  months 
fbUowing  the  last  treatment  with  the 
prohibited  substance.  Additionally,  in 
accordance  with  section  21 10(b)  of  the 
OFPA  (7  U.S.C.  6509(b).  we  propose  in 
(b)(2)  of  this  section  that  ofbpring  from 
bfwder  stock  that  was  not  in  the  last 
third  of  its  gestation  at  the  time  of  the 
last  application  of  a  prohibited 
substance  could  be  considered  as 
organic  at  the  time  of  birth. 

Reporting  the  Application  of  a 
Prohibited  Subgtance— Section  205.433 

Section  205.433  provides  a  general 
requirement  that  producers  or  handlers 
immediately  notify  the  certifying  agent 
of  any  instance  of  an  application  of  a 
prohibited  substance  on  their  certified 
operations.  This  requirement  would 
ensure  that  the  certifying  agent  was 
made  aware  of  any  incident  of  this  type, 
that  ocCTirs  on  an  operation  certified  by 
them,  which  might  affect  the  integrity 
and  statiu  of  an  agricultural  product 
sold  as  organically  produced  by  the 
operation  or  the  status  of  the  operation 
from  which  an  agricultural  product  is 
harvested.  Failure  to  notify  the 
certifying  agent  may  result  in 
termination  of  certification,  as  provided 
for  in  section  205.219  of  subpart  D. 

AppMla 

Genemi— Section  205.452 

Section  2121(a)  of  the  OFPA  (7  U.S.C. 
6520(a))  requires  the  Secretary  to 
establish  an  administrative  appeals 
procedure  under  which  persons  may 
appeal  an  action  of  the  Secretary  or  a 
certifying  agent  that  adversely  affects 
such  person  or  that  is  inconsistent  with 
the  applicable  organic  certification 
program.  We  accordingly  propose  in 
this  section  that  any  person  subject  to 
the  OFPA  who  believes  that  he  or  she 
is  adversely  affected  by  a  decision  of  a 
member  of  the  National  Organic 
Program  staff  or  by  a  certifying  official 
may  appeal  such  decision  to  the 
Administrator  of  the  Agricultural 
Marketing  Service. 

Equivalaacy  of  Imporlad  Organk: 
Products 

Section  2106(b)  of  the  OFPA  (7  U.S.C 
6505(b))  provides  that  agricultural 
products  imported  into  the  United 
States  may  be  sold  or  labeled  as 
organically  produced  only  if  the 
Secretary  determines  that  the  products 
have  been  produced  and  handled  under 
an  organic  certification  program  that 
provides  safeguards  and  guidelines  that 
are  at  least  equivalent  to  the 


requirements  of  the  Act.  We  are 
proposing  provisions  concerning 
equivalency  and  the  process  for 
establishing  equivalency  in  accordance 
with  this  requiremont 

Eligibility  of  Agricultural  Products  for 
Importation  Into  the  United  State* — 
Section  20S.4B0 

Section  205.480  requires  that 
imported  agricultural  products,  or 
ingredients  in  products,  that  are  to  be 
sold  or  labeled  as  organic  must  have 
been  produced  and  handled  under  an 
organic  certification  program  that  the 
Secretary  has  determined  has  safeguards 
and  guidelines  equivalent  to  those  in 
the  Act  and  our  proposed  regulations. 

Determination  of  the  Equivalency  of 
Foreign  Programt — Section  205.481 

To  provide  for  the  importation  of 
organic  agricultural  products,  we 
propose  in  section  205.481  that  an 
evaluation  of  a  foreign  organic 
certification  program  would  include  a 
reviey  of  its:  standards  for  production 
and  handling  of  agricultural  products; 
lists  of  substances  allowed  and 
prohibited  for  use  and  the  criteria  used 
to  establish  the  lists;  inspection  and 
certification  requirements  for  farm  and 
handling  operations  and  oversight  of 
certification  provisions;  enforcement 
provisions:  the  accreditation  prooass 
and  requirements  for  an  accredited 
status;  and  any  additional  information 
deemed  necessary  by  the  Secretary  to 
use  to  determine  equivalency.  Examples 
of  other  information  that  may  be 
required  to  be  submitted  are  a  list  of 
products  certified  by  the  program  and 
copies  of  inspection  reports  used  in 
determining  certification  status. 

It  is  necessary  to  evaluate  these 
elements  in  order  to  satisfy  the 
provisions  of  the  OFPA  that  foreign 
programs  provide  safeguards  and 
guidelines  at  least  equivalent  to  the 
requirements  of  the  OFPA  and  its 
implementing  regulations.  These 
equivalent  safeguards  and  guidelines 
should  include:  standards  for  organic 
farming  and  handling,  including 
substances  allowed  and  prohibited  for 
use  in  the  production  and  handling  of 
organic  products;  provisions  for 
certification  of  farming  and  handling 
operations:  and  oversight  of  persons  and 
organizations  who  will  be  responsible 
for  the  certification  of  ferm  and 
handling  operatioiu.  In  addition,  there 
should  be  equivalent  measiues  provided 
for  enforcement  of  any  program 
requirements. 

One  example  of  an  element  that  may 
be  examined  in  determining 
equivalency  is  whether  the  program's 
standards  for  farm  and  handling 


operatioiu  incorporate,  as  does  the  Act 
and  our  proposed  regulations,  the 
principle  of  prevention,  i.e.,  prevention 
of  disease  in  animals,  pest  infestation  in 
crops,  and  commingling  of  non-organic  . 
products  with  organic  products  in  a 
food  handling  operation. 

We  note  that  farms  and  handling 
operations  certified  by  agents  operating 
under  a  foreign  organic  certification 
program  that  is  determined  to  be 
equivalent  with  the  USDA  National 
Organic  Program  would  be  able  to 
import  products  into  the  United  States 
without  the  certified  fann  or  handling 
operation  itself  having  to  apply  for 
approval  for  Importation  from  the 
USDA. 

We  recognize  that  not  all  organic 
products  produced  in  foreign  countries 
are  produced  in  countries  that  would 
have  established  their  own  equivalent 
foreign  organic  certification  programs. 
We  intend  that  the  determination  of 
equivalency  of  any  other  type  of  foreign 
organic  certification  program,  such  as 
one  conducted  by  a  certifying  agent  that 
operates  in  a  country  that  has  not  been 
determined  to  have  an  equivalent 
program,  also  be  based  on  an  evaluation 
and  determination  of  the  components 
set  forth  in  section  205.481.  We  also  are 
aware  that  the  accreditation  of  some 
foreign  organic  certification  programs 
may  be  conducted  by  an  agency  other 
than  an  agency  of  the  government. 

Process  for  Establishing  Equivalency  of 
Fmeign  Programs — Section  205.482. 

In  this  section,  we  propose  the 
process  by  which  a  foreign  organic 
certification  program  may  apply  for  a 
determination  of  the  equivalency  of  its 
program  with  the  National  Organic , 
Program,  and  in  turn,  the  procedure  for 
notification  of  a  determinatioif  of 
equivalency  or  nonequivalency.  In 
paragraph  (a)  of  this  section,  a  foreign 
organic  certification  {Kogram  that  wants 
to  establish  the  equivalency  of  its 
organic  program  with  the  National 
Organic  Pn^ram  would  submit  to  the 
Secretary  a  complete  and  accurate 
description  of  its  program,  including 
any  of  the  laws  and  applicable 
requirements  upon  which  the  program 
is  based  and  any  other  information 
requested  by  the  Secretary. 

m  paragraph  (b)  of  this  section,  we 
propose  that  the  Secretary  would  make 
a  determination  of  equivalency  or 
nonequivalency  and  notify  the  foreign 
organic  certification  program  of  the 
decision.  If  the  Secretary  determines 
that  a  foreign  organic  certification 
program  is  equivalent  to  the  USDA 
National  Organic  Program,  we  propose 
that  the  Seccetary  provide  the  foreign 
organic  certification  program  written 
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notification  of  the  date  upon  which 
organically  produced  agricultural 
products  produced  and  handled  under 
the  program  may  be  imported  into  the 
United  States  and  labeled  or  sold  as 
organic.  If  a  foreign  organic  certification 
program  has  been  determined  by  the 
Secretary  not  to  be  equivalent,  we 
propose  that  the  Secretary  provide  the 
foreign  organic  certification  program 
written  notification  and  state  the  basis 
for  such  determination.  After  receipt  of 
such  notice,  the  foreign  organic 
certification  program  may  reapply  at 
anytime. 

We  propose  in  paragraph  (c)  of  this 
section  that,  if  at  any  time  the  Secretary 
determines  that  a  foreign  program  is  not 
equivalent,  the  Secretary  may  withdraw 
the  equivalency  status.  Termination  of 
the  equivalency  status  will  be  effective 
upon  receipt  by  the  foreign  organic 
program  of  the  notice. 

Maintenance  of  Eligibility  for 
Importation — Section  205.483 

In  ord«'  to  determine  if  a  foreign 
organic  certification  program  continues 
to  be  eligible  to  import  agricultural 
products  into  the  United  States  that  are 
to  be  sold  or  labeled  as  organic,  we 
propose  in  section  205.483  that  reviews 
of  the  foreign  organic  certification 
program  be  conducted  periodically  to 
reevaluate  whether  the  program 
continues  to  be  equivalent.  The 
Secretary  will  review,  as  a  part  of  the 
reevaluation,  documents  and  other 
information  related  to  the  conduct  of  the 
foreign  organic  certification  program, 
including  any  amendments  made  to  the 
program  requirements  since  its  last 
evaluation.  Continuance  of  the 
eligibilify  for  importation  of  products 
produced  and  handled  under  a  program 
would  depend  on  the  results  of  these 
reviews-and  the  timely  submissions  of 
all  documents  and  other  information 
needed  for  the  review. 

List  of  Subfects  in  7  CFR  Part  205 

Administrative  practice  and 
procedure.  Agriculture.  Animals, 
Archives  and  records.  Foods.  Imports. 
Labeling.  Organically  produced 
products,  Plants.  Reporting  and 
recordkeeping  requirements,  Seals  and 
insignia.  Soil  conservation. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  Title  7, 
Chapter  I  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

.1.  Parts  205  through  209,  which  are 
currenUy  reserved  in  subchapter  K 
(Federal  Seed  Act),  are  removed. 

2.  A  new  subchapter  M  consisting  of 
parts  205  through  209  is  added  to  read 
as  follows: 


SUBCHAPTER  M-ORQAMC  FOODS 
PnOIMiCnON  ACT  PROVISiONS 

PART  206— NATIONAL  ORGANIC 
PROGRAM 

Subpart  A— OeflnMona 

Sec. 

205.1  Meaning  of  words. 

205.2  Terms  defined. 

SubpartD    OrgaiHe  Crop  and  Uveatock 
Production  and  Handling  Requlramants 

205.3  Applicability. 

205.4  (Reserved) 

Organic  Crop  Prodnction  KeqnirBmeiils 

205.5  Land  requirements. 
205.8    Crop  rotation. 

205.7  Soil  fartllity  and  crop  nutrient 
management 

205.8  Selection  and  use  of  seeds,  seedlings 
and  planting  stocL 

205.9  Prevention  and  control  of  crop  pests, 
weeds,  and  diseases. 

205.10  (Reserved) 

205.11  Wild  crop  liarresting. 

Oif/u^  Uvaatock  Prodnctian  Raqidiemanis 

205.12  Origin  of  livestocL 

205. 1 3  Livestock  fioed. 

205. 14  Livestock  health  care. 

205.15  Livestock  Uving  conditions  and 
manure  management. 

Oigasic  Handling  KoquiraBients 

205.16  Product  composition. 

205.17  Processing  practices. 

205.18  Prevention  and  control  of  bcility 
pests. 

205.19  Prevention  of  commingling  and 
contact  with  prohibited  substances. 

The  Um  of  Active  Syntketic  Saketaacaa, 
Non-sjrntkstic  Sabstanoea,  NoB-Agricnknral 
(Non-ofgaaic)  SnhatanCTs  aad  Non- 
otgawirally  Prodnoed  Ii^radiBBts  in  Organic 

Farniii^  mil  HaiulHiig  nparatilllH. 

Indnding  the  NatioBal  Lkt  of  Allowed  and 
Prohibited  Subttances 

205.20  General  rules  for  categories  of 
substances  and  ingredients  permitted  for 
use  in  organic  forming  and  handling. 

205.21  General  rules  for  categories  of 
substances  and  ingredients  prohibited 
for  use  in  organic  forming  and  handling. 

The  National  List  of  Allowed  and  Pit>hibited 
Substaacas 

205.22  Active  synthetic  substances  allowed 
for  use  in  organic  crop  production. 

205.23  Non-synthetic  substances  prohibited 
for  use  in  organic  crop  production. 

205.24  Active  synthetic  substances  allowed 
for  use  in  organic  livestock  production. 

205.25  Non-synthetic  substances  prohibited 
for  use  in  organic  livestock  production. 

205.26  Non-agricultural  (nonnsfganic) 
substances  allowed  as  ingredients  in  or 
on  processed  products  labeled  as  organic 
or  made  with  certain  organic  ingredients. 

205.27  Non-oTganically  produced 
agricultural  products  allowed  as 
ingredients  in  or  on  processed  products 
labeled  as  organic  or  made  with  certain 
organic  ingredients. 


205.28    Amending  the  National  List 
205.29—205.99    (Reserved) 

Sulipart  C—Labata,  Labeling,  and 
.Information 

205.100  Agricultural  products  in  parkagni 
sold,  labeled  or  represented  as  organic. 

205.101  Agriciiltural  products  in  packages 
sold,  labeled  or  represented  as  made 
with  certain  organic  ingredients. 

205.102  Multi-in^edient  i^cultural 
products  that  only  represent  the  organic 

.  nature  of  such  ingredients  in  the 
ingredients  statement 

205.103  Use  of  terms  or  statements  Hm« 
directiy  or  indirectiy  imply  that  a 
product  is  organically  produced  aad 
l>andled. 

205.104  Informational  statements 
prohibited. 

205.105  Agricultural  products  in  a  form 
other  than  packages  that  are  sold,  labeled 
or  represented  as  organic  or  made  with 
certain  organic  ingredients. 

205.106  Agrkniltuial  products  produced  on 
an  exempt  form  or  handling  opavation. 

205.107  The  USDA  seal. 
205.108—205.200     [Reserved) 

Subpart  D-^CertmcaUon 

205.201  What  has  to  be  certified. 

205.202  Exemptions  and  exclusioiu  from 
certificatioiL 

205.203  General  requirements  for 
certification. 

205.204  Applying  for  certification. 

205.205  Organic  plan. 

205.206  Statement  of  compliance. 

205.207  Preliminary  evaluation  of  an  ' 
application  for  certification. 

205.208  Arranging  for  inspections. 

205.209  (Reserved] 

205.210  Verification  of  informatfon. 

205.211  Post-inspection  conference. 

205.212  Reporting  to  the  cartifying  ^ant 

205.213  Additional  inspections. 

205.214  Approval  of  certification. 

205.215  Denial  of  certification. 

205.216  Recordiceeping. 

205.217  Continuation  of  certification. 

205. 218  Notification  of  non-compliance 
with  certification  requirements. 

205.219  Termination  of  certification. 

205.220  Notification  of  certification  status. 
205.221—205.299     [Reserved] 

Subpart  E-^AccredHation  Of  CartHyli^ 
Agents 

205.300  Areas  of  accreditation. 

205.301  General  requirements  for 
accreditation. 

205.302  Applying  for  accreditation. 

205.303  Information  to  be  submitted  l>y  an 
accreditation  applicant 

205.304  Evidence  of  expertise  and  abiUty  to 
be  submitted  by  an  accreditation 
applicant 

205.305  Statement  of  agreement  to  be 
submitted  by  an  accreditation  applicant 

205.306  Approval  of  accreditation. 

205.307  Denial  of  accrediution. 

205.308  Maintaining  accreditation. 

205.309  Site  evaluations. 

205.310  (Reserved] 

205.311  Peer  review  panel. 

205.312  Confirmation  of  accreditation. 

205.313  Denial  of  confinqation. 
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205.314  Continued  accrediution. 

205.315  Notification  of  non -compliance 
with  accraditation  requirements. 

205.316  Teimination  of  accreditation. 
205.317—205.400     [Raservedl 

Subpart  F— Addraonal  Ragulatory 
Function* 

Stat*  Pragnuns 

205.401  Requirements  of  Stat*  prasnuna. 

205.402  Approval  of  State  prognoia  and 
program  amendments. 

205.403  Review  of  approved  programa. 
205.404-205.420    |Reaarved| 

205.421  FeM  for  accreditation  appticanta 
and  accredited  certifying  agents. 

205.422  Fees  for  certified  operations. 

205.423  Fee*  for  import  prasnuns. 

205.424  Payment  of  fines  and  other  chargea. 
205.425-205.429    |Reserved| 

CmnpUaMx  Wmrtmw  ami  Other  Taatii^ 

205.430  Compliance  review. 

205.431  Preharvest  tissue  testing. 

205.432  Emergency  pest  or  disMse 
treatment. 

205.433  Reporting  the  application  of  a 
prohibited  substance. 

205.434-205.451     (Raserved) 

Appaak 

205.452    General. 
205.453-205.479     [Raaarvwil 

Eqnivaleocy  of  Imported  Orgeak:  Prodocia 

205.480  Equivalency  of  agricultural 
products  for  importation  into  the  United 
States. 

205.481  Determination  of  the  equivalency 
of  foreign  programa. 

205.482  Process  for  establishing 
equivalency  of  foreign  programs. 

205.483  Maintenance  of  eligibility  for 
importation. 

205.484-205.999     (Reserved) 

Aathority:  7  U.S.C.  6501-6522. 

PART  206— MATIONAL  ORGANIC 
PROGRAM 

SubfMMl  A— Oeflnlttons 


1206.1    MMnlngolt 

For  the  purpose  of  the  regulations  in 
this  subpart,  words  in  the  singular  form 
shall  be  deemed  to  impart  the  plural 
and  vice  versa,  as  the  case  may  demand. 

%  206.2    Terms  deflnod. 

Accreditation.  A  determination  made 
by  the  Secretary  that  authorizes  a 
governing  State  official  or  private 
person  to  conduct  certification  activities 
as  a  certifying  agent  under  this  part. 

Act.  The  Organic  Foods  Production 
Act  of  1990.  as  amended  (7  U.S.C.  6S01 
et  aeq.). 

ActJve  ingredient  in  any  inptA  other 
than  pesticide  formulations.  Any 
substance,  that  when  used  in  a  system 
of  organic  farming  or  handling,  becomes 
a  chemically  functional  part  of  that 


system:  is  a  labeled  ingredient  or  food 
additive;  or  is  a  subetance  that  is 
otherwise  of  significant  consequence  to 
^  the  production,  handling  and  integrity 
*  of  an  organically  produced  agricultural 
product. 

y^ctive  ingredient  in  pesticide 
formulations.  Any  substance  (or  group 
of  structurally  similar  substances)  as 
specified  by  the  EPA  in  40  CFR  152.3(b), 
that  will  prevent,  destroy,  repel  or 
mitigate  any  pest,  or  that  functions  as  a 
plant  regulator,  desiccant.  or  defoliant, 
within  the  meaning  of  section  2(a)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  as  amended  (7  U.S.C 
136(a)). 

Administrator.  The  Administrator  for 
the  Agricultural  Marketing  Service 
(AMS),  United  States  Departure  of 
Agriculture,  or  the  representative  to 
whom  authority  has  been  delegated  to 
act  in  the  stead  of  the  Administrator. 

Agricultural  product.  Any  agricultural 
commodity  or  product,  whether  raw  or 
processed,  including  any  commodity  or 
product  derived  from  livestock  that  is 
marketed  in  the  United  States  for 
human  or  livestock  consumption. 

Agroecosystem.  A  system  consisting 
of  the  functions,  interactions,  and 
balances  of  biological,  hydrological, 
geological,  and  other  environmental 
elements  that  are  foiuid  within  a  given 
farm  operation. 

Allotmd  synthetic.  A  substance  that  is 
included  on  the  National  List  of 
synthetic  substances  allowed  for  use  in 
organic  farming. 

Animal  drug.  Any  drug  as  defined  in 
Section  201  of  the  Federal  Food,  Drug 
and  Cosmetic  Act,  as  amended  (21 
U.S.C.  321)  that  is  intended  for  use  in 
livestock,  including  any  drug  intended 
for  use  in  livestock  feed,  but  not 
including  such  livestock  feed. 

Annual  seedling.  A  plant  grown  from 
seed  that  will  complete  its  life  cycle  or 
produce  a  harvestable  yield  within  the 
same  crop  year  or  season  in  which  it 
was  planted. 

Area  of  operations.  The  types  of 
operations:  crops,  livestock,  wild  crop 
harvesting,  handling,  or  any 
combination  thereof,  that  a  certifying 
agent  may  be  accredited  to  certify  under 
this  part. 

Audit  trail.  Documentation  that  it 
sufficient  to  determine  the  tource, 
transfer  of  ownership  and  transportation 
of  any  agricultural  product  labeled  as 
organic  or  made  with  certain  organic 
ingredients,  or  of  any  agricultural 
product  identified  as  organic  in  an 
ingredients  statement. 

Biodegradable.  Subject  to  biological 
decomposition  into  simpler  biochemical 
or  chemical  components. 


Biologies.  All  viruses,  serums,  toxins, 
and  analogous  products  of  natural  or 
synthetic  origin,  such  as  diagnostics, 
antitoxins,  vaccines,  live 
microorganisms,  killed  microorganisms 
and  the  antigenic  or  immunizing 
components  of  microorganisms 
intended  for  use  in  the  diagnosis, 
treatment  or  prevention  of  diseases  of 
animals. 

Botanical  pesticides.  Natural  (non- 
synthetic)  pesticides  derived  &t>m 
plants. 

Breeding.  Selection  of  plants  or 
aninaaU  to  reproduce  desired 
characteristics  in  succeeding 
generations. 

Buffer  area.  An  area  located  between 
a  certified  farm  or  portion  of  a  farm,  and 
an  adjacent  land  area  that  is  not 
maintained  under  organic  management 
A  buffer  area  must  be  sufficient  in  size 
or  other  features  (e.g.,  windbreaks  or  a 
diversion  ditch)  to  prevent  the 
possibilify  of  unintended  contact  by 
prohibited  substances  applied  to 
adjacent  land  areas  with  an  area  that  is 
part  af  a  certified  operation. 

Cation  balancing  agent.  A  mineral 
substance  applied  to  the  soil  to  adjust 
the  ratio  among  positively  charged 
(cation)  nutrients  on  soil  colloids.  The 
major  cation  nutrients  are  calcium  (Ca), 
magnesium  (Mg),  and  potassium  (K), 
and  the  cation  micronutrlents  include 
iron  (Fe),  zinc  (Zn),  copper  (Cu)  and 
manganese  (Mn). 

Certification  or  certified.  A 
determination  made  by  a  certifying 
agent  that  a  form,  wild  crop  harvesting, 
or  handling  operation  is  in  compliance 
with  the  Act  and  the  regulations  in  this 
part,  which  is  documented  by  a 
certificate  that  identifies  the  entity 
certified,  the  effective  date  of 
certification,  and  the  types  of 
agricultural  products  for  which 
certification  is  granted. 

Certification  activities.  Activities 
conducted  by  a  certifying  agent  in 
regard  to  certification  applicants  or 
certified  forms,  handling  operations  and 
wild  crop  harvesting  operations. 

Certification  applicant.  A  producer  or 
handler  of  agricultural  products  who 
applies  to  a  certifying  agent  for 
certification. 

Certified  facility.  A  processing, 
manufocturing,  livestock  housing  or 
other  site  or  structure  maintained  or 
operated  to  grow,  raise  or  handle 
organically  produced  agricultural 
products  that  is  part  of  a  certified 
organic  form,  a  certified  organic  wild 
crop  harvesting  operation,  or  a  certified 
organic  handling  operation. 

Certified  organic  farm.  A  CBrm,  or 
portion  of  a  farm,  or  site,  where 
agricultural  products  or  livestock  an 
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produced,  that  is  certified  by  the 
certifying  agent  under  the  Act  as 
utilizing  a  system  of  organic  forming  as 
described  by  the  Act  and  regulations  in 
this  part. 

Certified  organic  handling  operation. 
An  operation,  or  portion  of  a  handling 
operation,  that  is  certified  by  a 
certifying  agent  as  utilizing  a  system  of 
organic  handling  as  descaibed  under  the 
Act  and  the  regulations  in  this  part. 

Certified  organic  wild  crop  harvesting 
operation.  An  operation,  or  portion  of 
an  operation,  that  is  certified  by  a 
certifying  agent  as  harvesting  wild  crops 
in  compliance  with  the  Act  and  the 
regulations  in  this  part.  ' 

Certifying  agent.  The  chief  executive 
officer  of  a  State  or,  in  the  case  of  a  State 
that  provides  for  the  Statewide  election 
of  an  official  to  be  responsible  solely  for 
the  administration  of  the  agricultural 
operations  of  the  State,  such  official, 
and  any  penon  (including  private 
entities)  who  is  accredited  by  the 
Secretary  as  a  certifying  agent  for  the 
purpose  of  certifying  a  farm,  wild  crop 
harvesting  operation,  or  handling 
operation  as  a  certified  organic  f^m, 
wild  crop  harvesting,  or  handling 
operation. 

Certifying  agent's  operation.  All  sites, 
focilities,  peraonnel  and  records  used  by 
a  certifying  agent  to  conduct 
certification  activities  under  the  Act  and 
the  regulations  in  this  part 

Chapter.  A  subsidiary  organizational 
unit  of  a  certifying  agent  that  conducts 
certification  activities  in  a  manner 
consistent  with  relevant  policies  and 
procediues  developed  by  the  certifying 
agent  in  accordance  with  the  Act  and 
the  regulations  of  this  part. 

Commercially  available.  The  abilify  to 
obtain  a  production  input  in  an 
appropriate  form,  quality,  and  quantify 
to  be  feasibly  and  economically  used  to 
fulfill  an  essential  function  in  a  system 
of  organic  farming  and  handling. 

Commingling.  Physical  contact 
between  impackaged  organically 
produced  and  non-oiganically  produced 
agricultural  products  during  production, 
transportation,  storage  or  handling, 
other  than  during  the  manufacture  of  a 
multi-ingredient  product  containing 
both  types  of  ingredients. 

Compost.  A  process  that  creates 
conditions  that  facilitate  the  controlled 
decomposition  of  organic  matter  into  a 
more  stable  and  easily  handled  soil 
amendment  or  fertilizer,  usually  by 
piling,  aerating  and  moistening;  or  the 
product  of  such  a  process. 

Confirmation  of  accreditation.  A 
determination  made  by  the  Secretary 
following  the  receipt  of  an  AMS  site 
evaluatioii  report  and  peer  review  panel 
reports  that  a  certifying  agent  is 


operating  in  compliance  with  the  Act 
and  regulations  in  this  part 

Contaminant.  A  residue  of  a 
prohibited  substance  that  peraists  in  the 
environment 

Control.  Any  method  that  reduces  or 
limits  damage  by,  or  populations  of, 
pests,  weeds  or  diseases  to  levels  that  do 
not  significantiy  reduce  productivity. 

Critical  control  point.  Any  point,  step 
or  procedure  in  a  certified  production  or 
handling  operation  where  loss  of  control 
may  result  in  a  loss  of  an  organic 
product's  integrify,  such  as  the 
commingling  of  organic  products  with 
non-organic  products  or  contact  of 
organic  products  with  prt^bited 
substances. 

Crop.  A  plant  or  part  of  a  plant    . 
intended  to  be  mariceted  as  an 
agricultural  product  or  fed  to  livestock. 

Crop  residues.  The  plant  parts 
remaining  in  a  field  after  the  harvest  of 
a  crop,  which  include  stalks,  stems, 
leaves,  roots  and  weeds. 

Crop  rotation.  The  practice  of 
alternating  the  annual  crops  grown  on  a 
specific  field  in  a  planned  pattern  or 
sequence  in  successive  crop  yeara,  so 
that  crops  of  the  same  species  or  fomily 
are  not  grown  repeatedly  without 
interruption  on  the  same  field  during 
two  or  more  crop  years. 

Crop  year.  That  normal  growing 
season  for  a  crop  as  determined  l^  the 
Secretary. 

Cultivation.  Digging  up  or  cutting  the 
soil  to  prepare  a  seed  bed,  control 
weeds,  aerate  the  soil  or  woiii  organic 
matter,  crop  residues  or  fertilizers  into 
the  soil. 

Cultural.  Methods  used  to  enhance 
crop  and  livestock  health  and  prevent 
weed,  pest  or  disease  problems  without 
the  use  of  substances;  examples  include 
the  selection  of  appropriate  varieties 
and  planting  sites;  selection  of 
appropriate  breeds  of  livestock; 
providing  livestock  facilities  designed  to 
meet  requirements  of  species  or  type  of 
livestock;  proper  timing  and  densify  of 
plantings;  irrigation;  and  extending  a 
growing  season  by  manipulating  the 
microclimate  with  green  houses,  cold 
frames,  or  wind  breaks. 

Cytotoxic  mode  of  action.  Having  a 
toxic  effect  by  means  of  interference 
with  normal  cell  functions. 

Degradation.  Measurable  evidence  of 
damage  or  adverse  effects  over  the 
course  of  two  or  more  crop  yeara,  as 
determined  by  monitoring  one  or  more 
indicators  of  soil  or  water  qualify. 

Detectable  residue  level.  The  level  of 
a  pesticide  or  other  prohibited 
substance  that  is  5  percent  or  greatw  of 
the  established  EPA  tolerance  level,  as 
set  forth  in  40  CFR  Parts  180, 185,  and 
186,  for  the  product  that  was  tested. 


provided  that  if  there  is  no  tolerance 
level  established,  but  an  action  level  has 
been  established,  the  detectable  residue 
level  will  be  the  action  level  established 
by  FDA  for  the  product  tested. 

Disease  vectors.  Plants  or  animaU  that 
harbor  and  cany  disease  organisms 
which  may  attack  crops  or  livestock. 

Emergency  pest  or  disease  treatment 
program.  A  mandatory  program 
authorized  by  a  State,  federal  or  local 
agency  for  tlw  purpose  of  controlling  or 
eradicating  a  pest  or  disease. 

Employee.  Any  person  who  «irill  be 
involved  in  certification  decisions. 

Exbnct.  The  action  of  producing  a 
substance  by  a  process  of  dissolving  the 
soluble  fractions  of  a  plant,  animal  or 
mineral  in  water  or  another  solvent;  or 
the  product  thereof. 

Farm.  An  agricultural  operation 
maintained  for  the  purpose  of  produKang 
agricultural  products. 

Fertilizer.  A  single  or  blended 
substance  applied  to  the  soil  to  supply 
any  of  the  three  primary  plant  nutrients, 
nitrogen  (N),  phosphorus  (P)  and 
potassium  (K),  needed  for  the  growth  of 
plants. 

Field.  An  area  of  land  identified  as  a 
discrete  unit  within  a  farm  operation. 

Foliar  nutrient.  Any  liquid  substance 
applied  direcUy  to  the  foliage  of  a 
growing  plant  for  the  purpose  of 
delivering  essential  nutrient(s)  in  an 
immediately  available  form. 

Formulated  product.  A  commercial 
product  composed  of  more  than  one 
substance. 

Fungicide.  Any  substance  that  kills 
fimgi  or  molds. 

Generic  name.  The  general  or 
scientific  name  of  a  substance  that  is  not 
a  trade  name. 

Genetic  engineering.  Genetic 
modification  of  organisms  by 
recombinant  DNA  techniques. 

Governing  State  official.  The  chief 
executive  official  of  a  State  or,  in  the 
case  of  a  State  that  provides  for  the 
Statewide  election  of  an  official  to  be 
responsible  solely  for  the  administration 
of  the  agricultural  operations  of  the 
State,  such  official,  who  administers  an 
organic  certification  program  luider  the 
Act 

Handle.  To  sell,  process,  or  package 
agricultural  products. 

Handler.  Any  person  engaged  in  the 
business  of  handling  agricultiual 
products,  except  such  term  shall  not 
include  final  retailen  of  agricultiual 
products  that  do  not  pnx:ess  agricultural 
products. 

Handling  operation.  Any  operation  or 
portion  of  an  operation  (except  final 
retailen  of  agricultural  products  that  do 
not  process  agricultural  products)  that 
receives  or  otherwise  acquires 
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agricultural  products  and  proceMes, 
packagBS.  or  stores  such  products. 

Incidental  additive.  An  additive 
present  in  agricultural  products  at  an 
insignificant  level  that  does  not  have 
any  technical  or  functional  effect  in  the 
product  and  is  therefore  not  an  active 
ingredient. 

Inert  ingredient  in  any  input  other 
than  pesticide  formulations.  Any 
substance  other  than  an  active 
ingredient  intentionally  included  in  any 
product  used  in  organic  crop 
production. 

Inert  ingredient  in  pesticide 
formulations.  Any  substance  (or  group 
of  structurally  similar  substances  if 
designated  by  the  EPA)  other  than  an 
active  ingredient  which  is  intentionally 
included  in  a  pesticide  product  (40  CFR 
152.3(ni)). 

Information  panel.  That  part  of  the 
label  of  a  packaged  product  that  is 
immediately  contiguous  and  to  the  right 
of  the  principal  display  panel  as 
observed  by  an  individual  facing  the 
principal  display  panel,  unless  another 
section  of  the  label  is  designeted  as  the 
information  panel  because  of  peckege 
sixe  or  other  package  limitations. 

IngredientM  statement.  The  listing  of 
the  ingredients  contained  in  a  product 
listed  by  their  common  and  usual  names 
in  the  descending  order  of 
predominance. 

Inspector.  Any  person  retained  or 
used  by  a  certifying  agent  who  is 
qualified  to  conduct  inspections  of 
certification  applicants  or  certified 
farms,  handling  operations  or  wild  crop 
harvesting  operations. 

Intentionally  applied.  The  deliberate 
use  of  a  substance  on  a  certified  organic 
farm  or  handling  operation. 

Label.  Any  display  of  written,  printed, 
or  graphic  material  on  the  immediate 
container  of  an  agricultural  product,  or 
any  such  material  affixed  to  any 
agricultural  product  or  affixed  to  a  bulk 
container  containing  an  agricultural 
product,  except  for  a  display  of  written, 
printed,  or  graphic  material  which 
contains  only  information  about  the 
weight  of  the  product. 

Labeling.  Ail  written,  printed,  or 
graphic  material  accompanying  an 
agricultural  product  at  any  time,  or 
written,  printed,  or  graphic  material 
about  the  agricultural  product  displayed 
at  retail  stores  for  the  product. 

Livestock.  Any  cattle,  sheep,  goals, 
swine,  poultry,  equine  animals  used  for 
food  or  in  the  production  of  food.  Tish 
used  for  food,  wild  or  domesticated 
game,  or  other  nonplant  life. 

Made  with  certain  organic 
ingredients.  An  agricultural  product 
wbecein  organic  agriciUtural  products 
used  as  ingredients  comprise  at  least  50 


percent,  but  less  than  95  percent,  of  the 
total  weight  of  the  finished  product, 
excluding  water  and  salt;  additionally, 
the  percentage  of  the  total  weight  of  the 
finished  product,  excluding  water  and 
salt,  that  is  not  comprised  of  organic 
agricultural  products  is  some 
combination  of  non-agricultural 
ingredients  and/or  non-organically 
produced  agricultural  products 
included  on  the  National  List. 

Market  information.  Any  %vritten, 
printed,  audio- visual  or  graphic 
information,  including  advertising, 
pamphlets,  flyers,  cataJogues,  posters 
and  signs,  that  are  used  to  assist  in  the 
sale  or  promotion  of  a  product 

Mating  disrupter.  A  oiochemical 
substance  that  serves  to  prevent  pest 
insects  from  reproducing  by  interfering 
with  their  ability  to  locate  a  suitable 
mate. 

MicTonutrient.  A  soil  or  crop  mineral 
nutrient  required  in  very  small 
quantities. 

Mulch.  Any  material,  such  as  wood 
chips,  leaves,  straw.  pa{>er  or  plastic 
that  serves  to  suppress  weed  growth, 
moderate  soil  temperature  or  conserve 
soil  moistiue. 

Notional  list.  A  list  of  allowed  and 
prohibited  substances  as  provided  for  in 
section  2118  of  the  OFPA  (7  U.S.C 
6517). 

National  organic  program.  The 
program  authorized  by  the  Act  for  the 
purpose  of  implementing  its  provisions. 

National  O^nic  Standanis  Board.  A 
Board  established  by  the  Secretary 
under  7  U.S.C.  6518  to  assist  in  the 
development  of  standards  for  substances 
to  be  used  in  organic  production  and  to 
advise  the  Secretary  on  any  other 
aspects  of  the  implementation  of  the 
National  Organic  Program. 

Non-active  residues.  Any  synthetic 
substance  that  does  not  appear  on  the 
National  List  of  synthetic  substances 
allowed  for  use,  any  non-sjrnthetic 
substance  that  appears  on  the  National 
List  of  non-synthetic  substances 
prohibited  for  use.  or  any  non-synthetic 
(natural)  poison  (such  as  arsenic  or  lead 
salts)  that  has  long-term  effects  and 
persists  in  the  environment,  and  which 
occurs  in  a  very  small  quantity  as  a  non- 
active  substance  in  a  production  input 
or  water. 

Non-agricultural  ingredient.  A 
substance  that  is  not  a  product  of 
agriculture,  such  as  a  mineral  or  a 
bacteria]  culture,  that  is  tised  as  an 
ingredient  in  an  agricultural  product 
For  the  purposes  of  this  part,  a  non- 
agricultural  ingredient  also  includes  any 
substance,  such  as  gums,  citric  acid  or 
pectin,  that  is  extracted,  isolated  firom, 
or  is  a  haction  of  an  agricultural 
prodtict.  so  that  the  identity  of  the 


agricultural  product  is  unrecognizable 
in  the  extract,  isolate  or  fraction. 

Non-organic  agricultural  ingredient  or 
product.  An  agricultural  ingredient  or 
product  that  has  not  been  produced  or 
handled  in  accordance  with  the  Act  and 
the  regtdations  in  this  part. 

Non-synthetic  (natural).  A  substance 
that  is  derived  firom  mineral,  plant  or 
animal  matter  and  does  not  undergo  a 
synthetic  process  as  deBned  in  section 
2103(21)  of  the  OFPA  (7  U.S.C. 
6502(21)).  For  the  purposes  of  this  part, 
non-synthetic  is  used  as  a  synonym  for 
natural  as  the  term  is  used  in  the  Act. 

Non-toxic.  Not  known  to  cause  any 
adverse  physiological  effiscts  in  animals, 
plants,  humans  or  the  environment 

Organic.  A  term  that  refers  to  a  raw 
agricultural  product  produced  in 
accordance  with  the  Act  and  the 
regulations  in  this  part;  or,  to  an 
agricultural  product  wherein  organic 
agricultural  products  used  as 
ingredients  comprise  between  95 
percent  and  100  percent  of  the  total 
weight  of  the  finished  product, 
excluding  water  and  salt:  additionally, 
the  percentage  of  the  total  weight  of  the 
finished  product  excluding  water  and 
salt,  that  is  not  comprised  of  organic 
agricultural  products  is  some 
combination  of  non-agricultural 
ingredients  and/or  non-organically 
produced  agricultural  products 
included  on  the  National  List. 

Organic  matter.  The  remains,  residues 
or  waste  products  of  any  living 
organism. 

Organic  plan.  A  plan  of  management 
of  an  organic  farming  or  handling 
o/peration  that  has  been  agreed  to  by  the 
producer  or  handler  and  the  certifying 
agent  and  that  includes  written  plans 
concerning  all  aspects  of  agricultural 
production  or  handling  described  in  the 
Act  and  the  regulations  in  subpart  B  of 
this  part,  including  crop  rotation  and 
other  practices  as  required  under  the 
Act. 

Package.  A  container  or  wrapping  that 
bears  a  label  and  which  encloses  an 
agricultural  product,  except  for 
agricultiual  products  in  bulk  containers, 
shipping  containers,  or  shipping 
cartoiu. 

Packaging.  Material  used  to  wrap, 
cover,  or  contain  an  agricultural 
product,  including  wax  applied  directly 
to  an  edible  surface  of  an  agricultural 
product 

Peer  review  panel.  A  panel  of 
individuals  who  have  expertise  in 
organic  ferming  and  handling  methods 
and  certification  procedures,  and  who 
are  appointed  by  the  Administrator  to 
assist  in  evaluating  the  performance  of 
a  certifying  agent. 


Federal  RggJater  /  Vol.  62,  No.  241  /  Tuesday.  December  16,  1997  /  Proposed  Rules  65039 


Person.  An  individual,  group  of 
individuals,  corporation,  association, 
organization,  cooperative,  or  other 
entity. 

Pesticide.  Any  substance  which  alone, 
in  chemical  combination,  or  in  any 
formulation  with  one  or  more 
substances,  is  defined  as  a  pesticide  in 
section  2(u)  of  th«  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (7 
U.S.C.  136(u)efseg.).  ^ 

Petition.  A  request  to  amend  the 
National  List  that  is  submitted  by  any 
person  in  accordance  with  this  part 
Planting  stock.  Any  plant  or  plant 
tissue,  including  rhizomes,  shoots,  leaf 
or  stem  cuttings,  roots  cr  tubers  used  in 
plant  production  or  propagation. 

Preliminary  evaluation.  A 
determination  made  by  a  certifying 
agent,  prior  to  an  initial  inspection  of 
the  operation  to  be  certified,  as  to 
whether  a  person  seeking  certification  of 
an  operation  may  be  in  compliance  with 
the  regulations  in  this  part 

Principal  display  panel.  That  part  of 
a  label  that  is  most  likely  to  be 
displayed,  presented,  shown,  or 
examined  under  customary  conditions 
of  display  for  sale. 

Processing.  Cooking,  baking,  heating, 
drying,  mixing,  grinding,  churning, 
separating,  extracting,  cutting, 
fermenting,  eviscerating,  preserving, 
dehydrating,  freezing,  or  otherwise 
manufecttuing,  and  includes  the 
packaging,  canning,  jarring,  or  otherwise 
enclosing  food  in  a  container. 

Processinginethods.  Mechanical, 
biological  and  chemical  procedures 
used  in  the  preparation  of  an 
agricultural  product  for  market. 

Producer.  A  person  who  engages  in 
the  business  of  growing  or  producing 
food  or  feed. 

Production  aid.  A  substance,  material, 
structure,  or  device,  but  not  an 
organism,  which  may  or  may  not  be  an 
active  ingredient  and  may  or  may  not  be 
a  synthetic  substance,  used  to 
sigpoificantly  aid  a  producer  or  handler 
to  produce,  handle,  or  maintain  the 
integrity  of,  an  agricultural  product 
during,  production,  handling  and 
marketing. 

Production  input.  A  substance  or 
agricultural  product  that  is  used  to 
produce  or  handle  an  agricultural 
product 

Prohibited  substance.  A  substance 
whose  use  in  any  aspect  of  organic 
production  or  handling  is  prohibited  or 
not  provided  for  in  the  Act  or  the 
regulations  in  subpart  B  of  this  part 

Proper  manuring.  Any  use  or 
application  of  plant  or  animal  materials, 
including  green  maniue  crops,  so  as  to 
improve  soil  fertility,  especially  its 
organic  coptent.  including  the  use  of 


compost  and  other  recycled  organic 
wastes  whether  or  not  they  contain 
livestock  manure. 

Putrefaction.  Partial  anaerobic 
decomposition  of  organic  matter  so  that 
it  releases  noxious  oxidation  products 
and  gases,  attracts  vermin,  or  harbors 
pathogens. 

Records.  Any  information  in  written, 
visual,  or  electronic  form  that 
documents  the  activities  undertaken  by 
a  producer,  handler,  or  certifying  agent 
to  comply  with  the  Act  and  regulations 
in  this  part.  Records  include 
questionnaires,  affidavits,  inspection 
reports,  field  or  production  logs,  maps 
or  bcility  diagrams,  receipts,  invoices, 
billing  statements,  bills  of  lading, 
inventory  control  documents,  laboratory 
anal)rsis  reports,  minutes  of  meetings, 
persoimel  files,  correspondence, 
photographs  and  other  materials. 

Responsibly  connected.  Any  person 
who  is  a  partner,  officer,  director, 
holder,  manager,  or  owner  of  10  per 
centum  or  more  of  the  voting  stock  of 
an  applicant  or  a  recipient  of 
certification  or  accreditation. 
Routine  use  of  parasiticide. 
Administering  a  parasiticide  to  an 
animal  without  cause. 

Secretary.  The  Secretary  of 
Agriculture  or  a  representative  to  whom 
authority  has  been  del^ated  toact  in 
the  Secretary's  stead. 

Site  evaluation.  An  examination  of  a 
certifying  agent's  operations  and  records 
at  its  places  of  business  for  the  purpose 
of  determining,  reviewing  or  evaluating 
accreditation  statiis  under  these ' 
regulations. 

Slau^ter  stock.  Any  animal  that  is 
intended  to  be  slaughtered  for  human 
consumption. 

Soil  amendment.  Substance  or 
material  applied  to  the  soil  as  a 
production  input  to  improve  its 
physical  qualities  or  biological  activity, 
complement  or  increase  soil  organic 
matter  content,  or  complement  or  adjust 
a  soil  nutrient  level. 

Soil  quality.  Observable  indicators  of 
the  physical,  chemical  or  biological 
condition  of  soil. 

Split  operation.  An  organic  fanning 
operation  that  also  produces  crops  or 
livestock  that  are  not  organically 
produced  in  accordance  with  the  Act 
and  the  regulations  of  this  part 

State.  Any  State,  Territory,  the 
District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico. 

State  organic  certification  program.  A 
program  that  meets  the  requirements  of 
section  2107  of  the  OFPA  (7  U.S.C. 
6506),  is  approved  by  the  Secretary,  and 
is  designed  to  ensure  that  an 
agricultural  product  that  is  sold  or 
labeled  as  organically  produced  under 


the  Act  is  produced  and  handled  "»»«mf 
organic  methods. 

Subtherapeutic.  Administration  of  an 
animal  drug,  at  levels  that  are  below  the 
levels  used  to  treat  clinically  sick 
animals,  for  the  purpose  of  increasing 
weight  gain  or  improving  feed 
efficiency. 

Suspension  of  accreditation.  An 
action  taken  by  the  Secretary  that  results 
in  a  certifying  agent  losing  its  authority 
to  carry  out  certification  Ktivities. 
Synergist.  A  substance  that  is  an 
active  ingredient  which  enhances  the 
activity  or  efficiency  of  another 
substance,  thereby  reducing  the  amount 
of  other  active  ingredients  needed  to 
achieve  the  desired  function  or  result 

Synthetic.  A  substance  that  is 
formulated  or  manufecttued  by  a 
chemical  process  or  by  a  process  that 
chemically  rh^ngag  a  substance 
extracted  from  naturally  occmring 
plant,  animal,  or  mineral  sources, 
except  that  such  term  shall  not  apply  to 
substances  created  by  naturally 
occurring  biolcwical  processes. 

Synthetic  volatile  solvent.  A  synthetic 
substance  used  as  a  solvent,  which 
evaporates  readily,  such  as  hexane  or 
isopropyl  alcohol. 

System  of  orgpnic  farming  and 
handling.  A  system  that  is  designed  to 
produce  agricultiiral  products  by  the  use 
of  methods  and  substances  that 
maintain  the  integrity  of  organic 
agricultural  products  until  they  reach 
the  consiuner.  This  is  accomplished  by 
using,  where  possible,  cultural, 
biological  and  mechanical  methods,  as 
opposed  to  using  substances,  to  fiilfill 
any  specific  function  within  the  system 
so  as  to:  maintain  long-term  soil 
fertility;  increase  soil  biological  activity; 
ensure  effiactive  pest  management; 
recycle  wastes  to  return  nutrients  to  the 
land;  provide  attentive  care  for  Cum 
animals;  and  handle  the  agricultural 
products  without  the  use  of  extraneous- 
synthetic  additives  or  processing  in 
accordance  with  the  Act  and  regulations 
in  this  part 

Transplant.  An  annual  seedling 
grown  on  a  certified  organic  ferm  and 
transplanted  to  a  field  on  the  same  fenn 
operation  to  raise  an  oigauicaily 
produced  crop. 

Treated.  A  seed,  plant  propagation 
material  or  other  material  purt^ased  far 
use  as  a  production  input  in  an  organic 
farming  or  handling  operation  that  has 
been  treated  or  combined  with  a 
synthetic  pesticidal  substance  (that  does 
not  appear  on  the  National  List)  prior  to 
having  been  purchased. 

Unavoidable  residual  environmental 
contamination.  The  residue  level  of  a 
prohibited  substance,  as  determined  by 
the  Secretary  in  consultetion  with  the 
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applicable  governing  State  official  and 
the  appropriate  environmental 
regulatory  agencies,  that  could  be 
expected  to  exist  in  the  soil  at.  or  in  a 
product  originating  from,  a  specific 
production  site  to  which  the  prohibited 
substance  had  not  been  applied  for  a 
minimum  of  three  yean. 

Untreated  seeds.  Seeds  that  have  not 
been  treated  with  a  prohibited 
substance. 

USDA  Seal.  The  logo  described  in 
§  205.107  of  subpart  C  of  this  part. 

IVeed.  Any  plant  that  directly 
competes  or  interferes  with  the  growth 
or  harvest  of  a  crop. 

Wild  crop.  Any  plant  or  portion  of  a 
plant  that  is  collected  or  harvested  from 
an  area  of  land  that  is  not  maintained 
under  cultivation  or  other  agricultural 
management. 

Subpart  B— Organic  Crop  «Ml 
Uvealock  Production  and  handling 
ReQulfemants 

920S.3    AppHoaMWy. 

(a)  Any  agricultural  product  that  is 
sold,  labeled,  or  represented  as  organic 
shall  be: 

(1 )  Produced  in  accordance  with  the 
requirements  specified  in  §  205.3  and 
§§  205.5  through  205.9.  or  §§  205.12 
through  205.15,  and  all  other  applicable 
requirements  of  part  205  on  a  certified 
organic  farm;  or 

(2)  Harvested,  if  a  wild  crop,  in 
accordance  with  the  requirements 
specified  in  S  205. 11  and  all  other 
applicable  requirements  of  part  205:  and 

(3)  Handled  in  accordance  with  the 
requirements  specified  in  §  205.3  and 
§§  205.16  through  205.19  and  all  other 
applicable  requirements  of  part  205  in  a 
certified  organic  handling  operation. 

(b)  A  method  or  substance  that  is  used 
in  accordance  with  this  subpart  shall  be 
used  in  accordance  with  all  applicable 
requirements  of  part  205  and  shall  be 
selected  and  used  such  that: 

(1)  Use  or  application  of  the  practice 
or  substance  does  not  result  in 
measurable  degradation  of  soil  or  water 
quality:  and 

(2)  A  commercially  available  non- 
synthetic  (natural)  substance  is  selected 
in  preference  to  an  allowed  synthetic 
aabatance  if  the  two  substancaa  are 
equally  suitable  for  the  intended 
purpose  and  there  is  no  discemable 
difference  between  the  two  substances 
in  terms  of  their  effects  on  soil  or  water 
quality. 


|20ft.4    {naaarved] 

Oiganic  Crop  Production  Requirements 

f20B.5    Land  raqulrementa. 

(a)  Any  field  or  farm  parcel  from 
which  organically  produced  crops  are 
intended  to  be  harvested  shall: 

(1)  Have  had  no  prohibited 
substances,  as  delineated  in  the 
categoriea  of  substances  prohibited  for 
use  in  organic  farming  and  handling  set 
forth  in  $205.21.  applied  to  it  for  a 
period  of  three  years  immediately 
preceding  harvest  of  the  crop:  and 

(2)  Have  clearly  defined  and 
identifiable  boundaries. 

(b)  If  organically  managed  land 
adjoins  any  area  that  is  not  under 
organic  management,  a  producer  shall 
implement,  or  include  in  the  organic 
plan  a  proposal  to  implement,  physical 
barriers,  diversion  of  runoff,  buffer  areas 
or  other  means  to  prevent  the  possibility 
of  unintended  application  of  a 
prohibited  substance  to  the  land  or 
contact  of  a  prohibited  substance  with 
the  land  on  which  organically  produced 
crops  are  grown. 


|a06.e    Crop) 

A  crop  rotation  or  other  means  of 
ensuring  soil  fertility  and  effective  pest 
management  in  any  field  or  farm  parcel 
shall  be  established. 

§  lOt.7    Soil  fefUMy  and  crop  ntartent 


(a)  Tillage  and  cultivation.  Tillage  and 
cultivation  implements  and  practices 
shall  be  selected  and  used  in  a  manner 
that  does  not  result  in  measurable 
degradation  of  soil  quality. 

(0)  Proper  manuring.  Composted  or 
uncompoated  plant  or  animal  materials 
used  to  replenish  soil  organic  matter 
content  and  essential  crop  nutrients 
shall  be  selected  according  to  the 
following  order  of  preference,  and  used 
in  a  manner  that  does  not  significantly 
contribute  to  water  contamination  by 
nitrates  and  bacteria,  including  human 
pathogens,  or  result  in  other  measurable 
degradation  of  soil  or  water  quality: 

(1)  Any  composted  materials,  except 
those  materials  provided  for  in 
paragraphs  (b)(4)  and  (5)  of  this  section: 
•  (2)  Any  uncomposted  materials  of 
plant  or  animal  origin,  including  aged, 
fully  decomposed  animal  manure,  that 
are  not  knotvn  to  have  a  high  soluble 
nutrient  content  or  that  are  not  prone  to 
putrefaction. 

(3)  Any  materials  of  plant  or  animal 
origin  that  are  known  to  have  a  high 
soluble  nutrient  content  or  that  are 
prone  to  putrefaction. 

(4)  Plant  or  animal  waste  materials 
that  contain  non-active  residues  of 
substances  may  be  applied.  Provided, 


That  the  plant  or  animal  material  is 
composted  prior  to  application,  and 
Provided,  Further  That  levels  of  any 
non-active  residues  detected  in  the  raw 
plant  or  animal  waste  materials  do  not 
increase  in  the  soil. 

(5)  Chemically  altered  plant  and 
animal  waste  materials  may  be  applied. 
Provided.  That  such  material  appears  on 
the  National  list  of  active  synthetic 
substances  allowed  for  use  in  organic 
crop  production  provided  for  in 
§  205.22,  and  Provided.  Further  That 
levels  of  any  non-active  synthetic 
residues  or  heavy  metals  detected  in  the 
plant  or  animal  waste  ma(erials  do  not 
increase  in  the  soil. 

(c)  Providing  mineral  nutrients.  A 
substance  used  as  a  source  of  major 
nutrients  or  micronutrients  shall  be 
selected  from  the  following: 

(1 )  A  non-synthetic  substance  of  low 
solubility  may  be  added  to  soil, 
including: 

(i)  A  non-synthetic  mineral  having  a 
low  solubility  and  salt  index; 

(ii)  A  substance  extracted  from  a  plant 
or  animal  substance  or  from  a  mined 
mineral:  and 

(iii)  Ash  obtained  from  the  burning  of 
a  plant  or  animal  material,  except  as 
prohibited  in  paragraphs  (d)  (2)  or  (3)  of 
this  section.  Provided,  That  the  material 
burned  has  not  been  treated  or 
combined  with  a  prohibited  substance, 
or  the  ash  is  not  included  on  the 
National  List  of  non-sjrnthetic 
substances  prohibited  for  use  in  organic 
crop  production. 

(2)  A  highly  soluble  or  synthetic 
substance  may  be  added  to  soil  to 
correct  a  known  nutrient  deficiency. 
Provided.  That  its  use  does  not  result  in 
measurable  degradation  of  soil  or  water 
quality.  Highly  soluble  or  synthetic 
substances  include: 

(i)  A  synthetic  substance  included  on 
the  National  List  of  active  synthetic 
substances  allowed  for  use  in  organic 
crop  production  applied  as  a  source  of 
micronutrients,  Provided,  That  the 
substance  is  not  applied  in  a  manner 
intended  to  be  herbicidal: 

(ii)  A  non-synthetic  mineral  that  is 
highly  soluble  and  has  a  high  salt  index; 
or 

(iii)  A  cation  balancing  agent. 
Provided,  That  the  specific  cation 
balancing  agent  appears  on  the  National' 
List  of  active  synthetic  substances 
allowed  for  use  in  organic  crop 
production  if  it  is  synthetic  or  of 
unknown  origin. 

(d)  Prohibited.  The  following  methods 
or  substances  are  prohibited  for  use  in 
soil  fertility  and  crop  nutrient 
management: 

(1 )  The  use  of  any  fertilizer  or 
commercially  blended  fertilizer  that 
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contains  an  active  synthetic  substance 
not  allowed  for  use  in  crop  production 
as  provided  for  in  §  205.22,  or  that 
contains  an  active  prohibited  substance; 

(2)  The  use  of  aso  obtained  from  the 
disposal  of  manure  by  burning;  and 

(3)  The  burning  of  manure  or  crop 
residues  produced  on  the  Cum  as  a 
means  of  disposal. 

1206.8    Satedion  and  uea  of 

IMlM.,alM  m    Mill  111, 
pMfning  aiocK. 


(a)  Organically  produced  seeds  and 
planting  stock,  including  annual 
seedlings  and  transplants,  shall  be  used, 
except  that  non-organically  produced 
seeds  and  planting  stock  may  be  used  to 
produce  an  organic  crop  when  an 
equivalent  organically  produced  variety 
is  not  commercially  available,  and 
Provided.  That: 

(1)  Treated  seeds  are  used  only  when 
untreated  seeds  of  the  same  variety  are 
not  commercially  available  or 
unanticipated  or  emergency 
circumstances  make  it  infeaslble  to 
obtain  untreated  seeds;  and 

(2)  Untreated  planting  stock  is 
selected  in  preCmence  to  treated 
planting  stock  whenever  there  is  a 
choice. 

(b)  Non-organically  produced  planting 
stock  to  be  used  as  planting  stock  to 
produce  a  perennial  crop  may  be  sold, 
labeled  or  represented  as  organically 
produced  only  after  the  planting  stock 
has  been  maintained  under  a  system  of 
organic  management  on  a  certified 
organic  hrm  for  a  period  of  no  less  than 
one  crop  year. 

(c)  Prohibited.  Transplants  that  have 
been  treated  with  a  prohibited  substance 
are  prohibited  for  use  as  planting  stock. 

t*OB.a   Prevention  and  oenlrol  of  crap 
pesta,  weeda,  anddlaaaaea. 

(a)  Pests,  weeds,  and  diseases  in  crops 
shall  be  prevented  by  practices 
including,  but  not  limited  to: 

(1)  Crop  rotation  or  other  means 
provided  for  in  §  205.6; 

(2)  Replenishment  and  maintenance 
of  soil  fertility  in  accordance  with 
§205.7; 

(3)  Sanitation  measures  to  remove 
disease  vectors,  weed  seeds  and  habitat 
for  pest  organisms;  and 

(4)  Cultural  practices  that  enhance 
crop  health,  including  selection  of  plant 
species  and  varieties  with  regard  to 
suitability  to  site-specific  conditions 
and  resistance  to  prevalent  pests,  weeds 
and  diseases. 

(b)  If  pest  prevention  measures 
provided  for  in  paragraph  (a)  of  this 
section  are  not  effective,  pest  problems 
shall  be  controlled  through: 

(1)  Augmentation  or  introduction  of 
predators  or  parasites  of  the  pest 
species; 


(2)  Mechanical  or  physical  controls; 
or 

(3)  Non-synthetic,  non-toxic  controls 
such  as  lures  and  repellents. 

(c)  If  weed  prevention  measures 
provided  for  in  paragraph  (a)  of  this 
section  are  not  effective,  weeds  shall  be 
controlled  through: 

(1)  Mulching  with  fiilly  biod^radable 
materials; 

(2)  Livestock  grazing; 

(3)  Mechanical,  heat  or  electrical 
means;  or 

(4)  Plastic  or  other  synthetic  mulches, 
Provided.  That  they  are  removed  from 
the  field  at  the  end  of  the  growing  or 
harvest  season. 

(d)  If  disease  prevention  measures 
provided  for  in  paragraph  (a)  of  this 
section  are  not  effective,  plant  diseases 
shall  be  controlled  through  practices 
that  suppress  the  spread  of  disease 
organisms,  including,  but  not  limited  to, 
steam  sterilization  of  growing  media. 

(e)  If  the  practices  provided  for  in 
paragraphs  (a)  through  (d)  of  this  section 
are  not  effective  to  prevent  or  control 
crop  pests,  weeds  and  disease^,  the 
following  substances  may  be  used 
Provided,  That  its  use  does  not  result  in 
measurable  degradation  of  soil  or  water 
quality: 

(1)  Any  non-synthetic  biological  or 
botanical  substance,  or  synthetic 
substance  that  is  includcKl  on  the 
National  List  of  active  synthetic 
substances  alio  wed  for  use  in  crop 
production,  may  be  applied  to  prevent, 
suppress  or  control  pests,  weeds  or 
diseases. 

(2)  A  synthetic  substance  that  is 
included  on  the  National  List  of  active 
synthetic  substances  allowed  for  use  in 
crop  production  may  be  used  to 
defoliate  cotton. 

(f)  Prohibited.  A  synthetic  carbon- 
based  substance  that  functions  through 
a  cytotoxic  mode  of  action  shall  not  he 
applied  for  any  prevention  or  control 
purpose. 

f  206.10    [Raaerved] 

§206.11    WUd  crop  harveating. 

(a)  Any  land  fit)m  which  a  wild  crop 
intended  to  be  sold,  labeled  or 
represented  as  organic  is  harvested  shall 
have  had  no  prohibited  substance,  as 
delineated  in  the  categories  of 
substances  prohibited  for  use  in  oiganic 
farming  and  handling  set  forth  in 

§  205.21.  applied  to  it  for  a  period  of 
three  years  immediately  preceding  the 
harvest  of  the  wild  crop  and  at  any  time 
thereafter. 

(b)  A  wild  crop  shall  be  harvested  in 
a  manner  that  assures  that  such 
harvesting  or  gathering  will  not  be 
destructive  to  the  environment  and  will 


sustain  the  growth  and  production  of 
the  wild  crop. 

Organic  Livestock  Productioa 
Requirements 

t205.12    Origin  of  Hvoateek. 

(a)  Origin  of  livestock.  Livestock  on  a 
certified  organic  turn  that  themselves  or 
their  products  are  to  be  sold,  labeled,  or 
represented  as  organically  produced 
shall  have  been  under  organic 
management  from  birth  or  hatrhing  at 
shall  be  the  o&pring  of  parents  who 
have  been  under  organic  management, 
except  that: 

(1)  Breeder  stock.  Livestock  may  be 
designated  as  breeder  stock  for  of&pring 
that  are  to  be  raised  as  organic  livestock 
upon  entry  onto  a  certifimi  fecility. 
Provided,  That,  if  such  livestock  is  a 
gestating  mammal,  she  must  be  brought 
onto  the  certified  fecility  prior  to  the 
last  third  of  pregnancy; 

(2)  Dairy  livestock.  Livestock  may  be 
designated  as  organic  dairy  livestock 
from  which  milk  or  milk  products 
obtained  therefrom  can  be  sold,  labeled 
or  represented  as  organically  produced. 
Provided,  That  she  is  brought  onto  a 
certified  fecility  beginning  no  later  than 
12  months  prior  to  the  production  of  the 
milk  or  milk  products  that  are  to  be 
sold,  labeled  or  represented  as  organic; 

(3)  Poultry.  Poultry  may  be  designated 
as  organic  poultry  from  which  meat  or 
eggs  obtained  therefrom  can  be  sold, 
labeled  or  represented  as  organically 
produced.  Provided,  That  they  are 
brought  onto  a  certified  facility 
beginning  no  later  than  the  second  day 
of  life; 

(4)  Livestock  used  for  the  production 
of  non-edible  livestock  products. 
Livestock  may  be  designated  as 
livestock  from  which  skin,  fur,  feathers, 
fibers  and  all  non-edible  products 
obtained  therefrom  can  be  sold,  labeled 
or  represented  as  organically  produced, 
Provided.  That  such  livestock  are 
brought  onto  a  certified  fecility  in 
accordance  with  one  of  the 
subparagraphs  of  paragraph  (a)  of  this 
section  and,  Provided,  Further  That  any 
livestock  not  raised  under  organic 
management  from  birth  or  hatrhing 
shall  have  been  under  organic 
management  no  less  than  90  days  prior 
to  harvest  of  the  non-edible  product 
intended  to  be  sold,  labeled,  or 
represented  as  organic:  and 

(5)  Other  livestock.  Livestock,  other 
than  those  described  in  paragraphs 
(a)(1)  through  (4)  of  this  section,  may  be 
designated  as  organic  livestock  from 
which  edible  products  obtained 
therefitim,  can  be  sold,  labeled,  or 
represented  as  organically  produced,  if 
brought  onto  a  certified  facility: 
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(i)  At  any  st^e  of  life  for  bees: 

(U)  If  necessary,  no  later  than  the  15th 
day  of  life  for  mammalian  livestock  of 
non-organic  origin  to  be  designated  as 
organic  slaughter  stock  for  the 
production  of  meet:  or 

(ill)  No  later  than  the  earliest 
commercially  available  stage  of  life  for 
livestock  types  other  than  bees,  or 
manimalian  livestock  designated  as 
slaughter  stock. 

(b)  Prohibited.  The  following  practices 
are  prohibited: 

(1)  The  switching  of  livestock  or 
faciUties  between  orgsnic  and  non- 
organic management  methods  for  the 
purpose  of  circiimventing  any  provision 
of  this  part;  and 

(2)  The  use  of  hormones  for  breeding 
purposes. 


f20S.13 

(a)  Feeding  ofUvutock.  (1) 
Agricultural  products,  including  pasture 
and  forage,  that  are  organically 
produced  and,  if  applicable,  organically 
handled  in  accordance  with  the  Act  and 
the  regulations  in  subpart  B  of  this  part 
shall  comprise  the  total  feed  ration  of 
livestock  under  organic  management. 
Provided.  However.  That  if  necessary: 

(i)  Livestock,  other  than  as  provided 
for  in  paragraphs  (a)(l)(ii)  through  (iv) 
of  this  section,  may  receive  a  maximum 
of  20  percent  of  the  total  feed  ration  in 
a  given  year  that  is  not  organically 
produced; 

(ii)  The  Administrator  may  authorize 
the  use  of  non-organic  feed  in  addition 
to  the  amount  provided  for  in  paragraph 
(a)(1)(i)  of  this  section  in  an  emergency 
situation  determined  by  the 
Administrator  to  affect  the  commercial 
availability  of  organic  feed: 

(iii)  An  entire  distinct  herd  of  dairy 
livestock  that  is  converted  to  organic 
management  for  the  first  time  may  be 
provided  with  non-organic  feed  until  90 
days  prior  to  the  production  of  milk  or 
milk  products  to  be  sold,  labeled,  or 
represented  as  organic:  and 

(iv)  Bees  from  which  organic  honey 
and  other  products  are  harvested  shall 
have  access  to  forage  organically 
produced  in  accordance  with  the 
requirements  specified  in  S§  205.3 
tluough  205.11  so  as  to  comprise  the 
predominant  portion  of  their  forage 
needs. 

(2)  Non-agricultural  products 
provided  as  vitamin  or  mineral 
supplements  may  be  used  to  satisfy  the 
health  requirements  of  livestock  under 
organic  management.  Provided.  That  a 
synthetic  supplement  is  included  on  the 
list  of  synthetic  substances  permitted  for 
use  in  livestock  production  provided  for 
in  S  205.24. 


(3)  Synthetic  amino  acid  additives 
that  appear  on  the  list  of  synthetic 
substances  permitted  for  use  in 
livestock  production  as  set  forth  in 
S  205.24  may  be  fed  to  livestock  under 
organic  management  only  as  necessary 
for  the  purpose  of  fulfilling  the 
nutritional  requirements  of  the 
livestock. 

(b)  Prohibited.  The  following 
substances  or  methods  for  the  feeding  of 
livestock  are  prohibited: 

(1 )  The  use  of  hormones  or  growth 
promoters  whether  implanted,  infected, 
or  administered  orally: 

(2)  The  use  of  the  following  for  the 
purpose  of  stimulating  the  growth  or 
production  of  the  livestock: 

(i)  Antibiotics  or  other  animal  drugs: 
(ii)  Synthetic  amino  acid  additives  or 
synthetic  trace  elemenU  fed  above 
levels  needed  for  adequate  nutrition: 
and 

(3)  The  feeding  of  plastic  pellets  for 
roughage,  feed  formulas  containing 
urea,  or  the  refseding  of  manure. 


thereafter  sold,  labeled,  or  represented 
as  organic  only  after  the  producer  has 
determined  that  the  aniinal  has  fully 
recovered  from  the  condition(s)  being 
treated,  but  in  no  case  shall  that  time  be 
less  than  the  withdrawal  period 
specified  on  the  label  or  labeling  of  the 
animal  drug  or  as  required  by  the 
veterinarian. 

(d)  Prohibited.  The  following 
livestock  health  care  methods  are 
prohibited: 

(1)  Administering  any  animal  drug, 
other  than  vaccinations,  in  the  absence 
of  illness: 

(2)  The  routine  use  of  synthetic 
internal  parasiticides:  and 

(3)  The  subthenpeutic  use  of 
antibiotics. 

fMCU 

— nuiei 


1208.14 

(a)  The  health  of  livestock  under 
organic  management  shall  be 
maintained  by  the  implementation  of 
preventive  measures,  including,  but  not 
limited  to: 

(1)  Providing  diverse  feedstufb; 

(2)  Establishing  appropriate  housing, 
pasture  conditions  and  sanitation 
practicea  so  as  to  mlBimixe  the 
occurrence  and  8|iiaad  of  diseases  and 
parasites: 

(3)  Administering  veterinary 
biologies,  vitamins  and  minerals;  and 

(4)  Selecting  species  and  typws  of 
livestock  with  regard  to  suitability  for 
site-specific  conditions  and  resistance  to 
prevalent  diseases  and  parasitas. 

(b)  If  the  preventive  iiiaeaiirei 
provided  for  in  paragraph  (a)  of  this 
section  are  not  effiective  in  maintaining 
livestock  health,  an  animal  drug  may  be 
administered  to  any  animal  at  any  time 
of  life,  except  as  prohibited  by 
paragraph  (d)  of  this  section,  and 
Provided,  That. 

(1)  Animal  drugs,  other  than  animal 
drags  administered  topically  or 
patesiticides,  may  be  administered  to 
mammals  intended  as  organic  slaughter 
stock  only  within  the  first  21  days  of 
life;  and 

(2)  Animal  drugs,  other  than  animal 
drugs  administered  topically  or 
parasiticides,  may  be  administered  to 
livestock  intended  as  organic  slaughter 
stock,  other  than  mammals,  only  within 
the  first  7  days  after  arrival  onto  a 
certified  facility. 

(c)  A  product  from  organic  livestock 
to  which  an  animal  drug  has  been 
administered  shall  be  obtained  and 


■gaMam. 

(a)  The  following  living  conditions 
shall  be  adequately  provided,  as 
appropriate  to  the  species,  to  promote 
livestock  healUi: 

(1)  Protection  from  the  elements: 

(2)  Space  for  movement: 

(3)  Clean  and  dry  living  conditions; 

(4)  Access  to  outside;  and 

(5)  Access  to  food  and  clean  water. 

(b)  If  necessary,  livestock  may  be 
maintained  under  conditions  that 
restrict  the  available  space  for 
movement  or  their  access  to  the  outside. 
Provided,  That  the  other  living 
conditions  specified  in  paragraph  (a)  of 
this  section  are  adequate  to  maintain 
their  health  without  the  use  of  animal 
drugs,  except  as  provided  in  §  205.14(b). 

(c)  Manure  management  practices 
used  to  maintain  any  area  in  wrhich 
livestock  are  housed,  pastured  or 
penned  shall  be  implemented  in  a 
manner  that: 

(1)  Does  not  result  in  measurable 
degradation  of  soil  quality; 

12)  Does  not  signincantJy  contribute  to 
contamination  of  water  by  nitrates  and 
bacteria,  including  human  patho^ns;    • 

(3)  Optimizes  recycling  of  nutrients; 
and 

(4)  Does  not  include  burning  or  any 
practice  inconsistent  with  the 
provisions  of  S  205. 14(a)(2). 

Organic  Handling  Requirements 

f20S.16    Product  composMon. 

(a)  For  an  agricultural  product, 
including  a  raw  agricultural  product, 
sold,  labeled,  or  represented  as  organic: 

(1)  Organically  produced  agricultural 
products  shall  comprise  100  percent  of 
the  total  weight  of  the  finished  product, 
excluding  water  and  salt,  except  that  not 
more  than  five  percent  of  the  total 
weight  of  the  finished  piquet, 
excluding  water  and  salt,  may  consist  of 
one  or  more  of  the  following  ingredients 
that  are  included  on  the  National  List: 
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(i)  Non-agricultural  substances 
allowed  as  ingredients  in  or  on 
processed  products  sold,  labeled,  or 
represented  as  organic  or  made  with 
certain  organic  ingredients,  provided  for 
in  §  205.26:  and 

(ii)  Non-oiganically  produced 
agricultural  products  allowed  as 
ingredients  in  or  on  processed  products 
sold,  labeled,  or  represented  as  organic 
or  made  with  certain  organic 
ingredients,  provided  for  in  §  205.27. 

(2)  An  ingredient  intended  to  be  used 
in  a  processed  product  sold,  labeled,  or 
represented  as  organic  shall  be  selected 
according  to  the  following  order  of 
preference: 

(i)  An  organically  produced 
agricultural  product,  if  commercially 
available,  sliall  be  selected  for  use  as  an 
ingredient  in  preference  to  a  non- 
organically  produced  agricultiiral 
product  or  a  non-agricultural  ingredient 
included  on  the  National  List; 

(ii)  A  non-organically  produced 
agricultural  product,  if  commercially 
available,  shall  be  selected  for  use  as  an 
ingredient  in  preference  to  a  non- 
agricultural  ingredient  allowed  on  the 
National  List;  and 

(iii)  A  non-organically  produced 
agricultural  product  or  a  non- 
agricultiiral  ingredient  included  on  the 
National  List  that  is  extracted  without 
the  use  of  a  synthetic  volatile  solvent  or 
which  does  not  contain  propylene 
glycol  as  a  carrier,  if  commercially 
available,  shall  be  selected  in  preference 
to  a  product  or  ingredient  that  is 
extracted  with  a  synthetic  volatile 
solvent  or  which  contains  propylene 
glycol  as  a  carrier. 

(b)  For  an  agriciUtural  product  sold, 
labeled,  or  represented  as  made  with 
certain  organic  ingredients  on  the 
principal  display  panel: 

(1)  Organically  produced  agrictiltural 
products  shall  comprise  at  least  50 
percent,  but  less  than  95  percent,  of  the 
total  weight  of  the  finished  product, 
excluding  water  and  salt; 

(2)  The  percentage  of  the  total  weight 
of  the  finished  product,  excluding  water 
and  salt,  that  is  not  comprised  of 
organically  produced  agricultural 
products  shall  consist  of  one  or  more  of 
the  following  ingredients: 

(i)  Non-agricultural  substances 
allowed  as  ingredients  in  or  on 
processed  products  sold,  labeled,  or 
represented  as  organic  or  made  with 
certain  organic  ii^redients,  provided  for 
in  §205.26;  and 

(ii)  Non-organically  produced 
agricultural  products  allowed  as 
ingredients  in  or  Ion  processed  products 
sold,  labeled,  or  represented  as  organic 
or  made  with  certain  organic 


ingredients,  provided  for  in  §  205.27; 
and 

(3)  The  finished  product  shall  have 
been  produced  in  compliance  with 
§§  205.16  through  205.19  of  this 
subpart,  except  that  the  provisions  set 
forth  in  §§  205.16  (a)  and  (c)  shall  not 
apply. 

(c)  Multi-ingredient  agricultural 
products  that  only  represent  the  organic 
nature  of  such  ingredients  in  the 
ingredients  statement  and  which 
themselves  are  not  sold,  labeled  or 
represented  as  organic  or  made  with 
certain  organic  ingredients  shall  not  be 
subject  to  the  provisions  of  this  subpart, 
except  for  the  provisions  for  prevention 
of  commingling  and  contact  of  organic 
products  by  prohibited  substances,  as 
set  forth  in  §  205.19,  with  respect  to  any 
organically  produced  ingredients. 

(d)  Organic  and  non-organic  forms  of 
the  same  agriculttiral  ingredient  shall 
not  be  combined  in  a  product  sold, 
labeled,  or  represented  as  organic  or 
made  with  certain  organic  ingredients  if 
the  ingredient  is  represented  as  organic 
in  the  ingredient  statement. 

(e)  The  addition  of  the  following 
substances  to  any  agricultural  product 
intended  to  be  sold,  labeled,  or 
represented  as  organic  or  made  with 
certain  organic  ingredients  is 
prohibited: 

(1)  Any  sulfites,  nitrates,  or  nitrites;  or 
'  (2)  Water  that  does  not  meet  the 
requirements  of  the  Safe  Drinking  Water 
Act  (42  U.S.C  300(f)  et  seq,). 

§205.17    Proceaaing  practtoea. 

(a)  Mechanical  or  biological  methods, 
including  cooking,  baking,  heating, 
drying,  mixing,  grinding,  churning, 
separating,  extracting,  cutting, 
fermenting,  eviscerating,  preserving, 
dehydrating,  freezing  or  chilling  sluill  be 
used  to  process  an  agricultural  product 
intended  to  be  sold,  labeled,  or 
represented  as  organic  or  made  with 
certain  organic  ingredients  for  the 
purpose  of  retarding  spoilage  or 
otherwise  preparing  the  agriculttiral 
product  for  market;  Provided,  However, 
That  if  necessary  an  incidental  additive, 
except  for  volatile  synthetic  solvents 
prohibited  in  paragraph  (b)(3)  of  this 
section,  may  be  used  to  process  such 
agricultural  product 

(b)  Prohibited.  The  following  methods 
and  substances  are  prohibited  for  use  in 
the  processing  and  preparation  of  a  raw 
agricultural  product,  and  on  a  finished 
agricultural  product,  intended  to  be 
sold,  labeled,  or  represented  as  organic 
or  made  with  certain  organic 
ingredients: 

(1 )  Storing,  coating  or  packaging  in  a 
storage  container  or  bin,  including 
packages  or  pacl^aging  materials,  that 


contain  a  sjrnthetic  fungicide, 
preservative,  or  fumigant; 

(2)  The  use  or  reuse  of  any  bag  or 
container  that  had  previously  b«an  in 
contact  with  any  substance  in  such  a 
manner  as  to  compromise  the  organic 
integrity  of  any  products:  and 

(3)  The  use  of  a  volatile  synthetic 
solvent 

1206.18    PrevsntlowandeemretoftacWty 


(a)  Pest  occurrence  in  a  certified 
organic  handling  facility  shall  be 
prevented  by  methods  including,  but 
not  limited  to: 

(1)  Measures  to  remove  potential 
habitat  of,  or  access  to  hanrfling 
facilities  by,  pest  organisms;  and 

(2)  Management  of  environmental 
&ctore,  such  as  temperature.  light 
humidity,  atmosphere  and  air 
circulation  to  prevent  pest  reproduction. 

(b)  If  pest  prevention  measures 
provided  in  paragraph  (a)  of  this  section 
are  not  effective,  facility  pest  problems 
shall  be  controlled  through: 

(1)  Augmentation  or  introduction  of 
predatora  or  parasites  for  the  pest 
species; 

(2)  Mechanical  or  physical  controls 
including,  but  not  limited  to,  traps,  light 
or  sound;  or 

(3)  Non-toxic,  non-synthetic  controls, 
such  as  lures  and  repellents. 

(c)  If  pest  prevention  or  control 
measures  provided  for  in  paragraphs  (a) 
and  (b)  of  this  section  are  not  efiiective. 
any  substance  may  be  used  to  control 
pests.  Provided,  That: 

(1)  The  substance  is  approved  for  its 
intended  use  by  the  appropriate 
regulatory  authority:  and 

(2)  The  substance  is  applied  in  a 
manner  that  prevents  such  substance 
from  contacting  any  ingredient  or 
finished  product  intended  to  be  sold, 
labeled,  or  represented  as  organic  or 
made  with  certain  organic  ingredients. 

S  208.19    Pravantlon  of  commingling  and 
oonlBCt  wtth  prohibited  sut>stancas. 

A  certified  handling  operation,  and  a 
handling  operation  that  is  exempt  or 
excluded  from  certification  in 
accordance  with  §  205.202(a)(3)  or 
§  205.202(b)  of  subpart  D,  shall 
establish,  as  appropriate,  adequate 
safeguards  during  the  handling,  storage 
and  transportation  of  organically 
produced  products  in  order  to: 

(a)  Prevent  the  commingling  of 
organic  and  non-organic  products;  and 
.(b)  Assure  that  organic  products  and 
certified  facilities  are  protected  from 
contact  with  prohibited  substances. 
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The  Um  of  Active  Synthetic  Substances, 
Non-Synthetic  Substances,  Non- 
Agricultural  (Non-Organic)  Substances 
and  Non-Organically  Produced 
ingredients  in  Organic  Farming  and 
Handling  Operations,  Including  the 
National  List  of  Allowed  and  Ptohibited 
Substances 

f  205.20    Oaofal  rules  for  categories  of 
sutwtances  and  Ingredients  pennlttod  lor 
tim  In  organic  farming  and  handling. 

(aj  Any  active  synthetic  substance  or 
ingredient  on  the  National  List,  as  set 
forth  in  §§205.22.  205.24.  205.26  and 
205.27,  is  permitted  for  use  in  a  certified 
organic  fanning  or  handling  operation 
in  accordance  with  the  Act  and  the 
regulations  in  part  205. 

(b)  Any  other  non-prohibited 
substance  or  ingredient  may  be  used  in 
a  certified  organic  farming  or  handling 
operation  if  used  in  accordance  with  the 
Act  and  all  other  applicable  provisions 
of  part  205.  These  substances  or 
ingredients  are: 

(1 )  A  non-synthetic  substance  that  is 
not  included  on  the  National  List  as  a 
prohibited  non-synthetic  substance  in 
either  §  205.23  or  §  205.25: 

(2)  A  synthetic  substance  or  device 
that  does  not  function  as  an  active 
ingredient  or  substance  in  a  system  of 
organic  farming  and  handling,  or  as  an 
active  ingredient  in  a  processed 
product:  and 

(3)  A  formulated  product  containing 
inert  ingredients  (substances)  that  is 
used  in  a  certified  organic  farming 
operation.  Provided,  That  the 
formulated  product  does  not  contain: 

(i)  Any  active  ingredient  prohibited 
under  §205.21;  and 

(ii)  Any  synthetic  inert  ingredient 
dassifled  by  EPA  as  an  inert  of 
toxicological  concern. 

1206.21    Qanarai  rules  for  catagoriae  of 
aubataocee  and  Ingredients  prohUMad  for 
uee  In  organic  farming  and  handling. 

The  following  synthetic  and  non- 
sjmthetic  sutwtances  and  ingredients  are 
prohibited  for  use  in  a  certified  organic 
fanning  or  handling  operation: 

'(a)  An  active  synthetic  substance  that 
is  not  included  on  the  National  List  as 
an  allowed  synthetic  substance  in  either 
§  205.22  or  §  205.24.  including  any 
synthetic  carbon-based  substance  that 
functions  through  a  c3rtotoxic  mode  of 
action: 

(b)  A  non-agricultural  substance,  used 
as  an  ingredient  in  or  on  a  processed 
product  labeled  as  organic  or  made  with 
certain  organic  ingredients,  that  is  not 
included  on  the  National  List  as  a  non- 
agricultural  substance  in  §  205.26; 

(c)  A  non-synthetic  substance  that  is 
included  on  the  National  List  as  a 


prohibited  non-synthetic  substance,  in 
either  §  205.23  or  §  205.25; 

(d)  A  formulated  product  that 
contains  any  synthetic  inert  ingredient 
classified  by  EPA  as  an  inert  of 
toxicological  concern:  and 

(e)  A  fertilizer  or  commercially 
blended  fiBrtilizer  that  contains  an  active 
synthetic  substance  not  allowed  for  use 
in  crop  production  as  provided  for  in 

§  205.22.  or  that  contains  an  active 
prohibited  substance. 

The  Natiooal  List  of  AUowred  and 
Prohibited  Substances 

Crop  Production  Substances 

1206.22    Active  syntftetlc  aulMtances 
allowed  for  uaa  In  organic  crop  production. 

The  following  may  be  used  in 
accordance  with  any  restrictions 
speciHed  in  this  section  and  §§  205.3 
through  205.10  of  subpart  B: 

(a)  Horticultural  oils  may  be  used  as 
insect  pest  smothering  or  suffocating 
agents.  Horticultural  oils  include: 

(1)  Dormant  oils; 

(2)  Suffocating  oils:  and 

(3)  Summer  oils. 

(b)  Soaps  may  be  used  as  insecticides, 
algicides,  de-mossers,  large  animal 
repellants,  and  herbicides. 

(c)  Production  aids  may  be  used  as 
follows: 

(1)  Acetic  acid  may  be  used  as  a 
pesticide: 

(2)  Pheromones  may  be  used  as  insect 
mating  dlsruptors: 

(3)  Vitamins  may  be  used  as  growth 
promoters  and  rooting  facilitators: 

(4)  Vitamin  D3  may  be  used  as  a 
rodenticide; 

(5)  Amino  acids  may  be  used  as 
growth  promoters: 

(6)  Antibiotics  may  be  used  as 
pesticides: 

(7)  Magnesium  sulfate  may  be  used  as 
a  cation  balancing  agent: 

(8)  Newspaper  and  other  recycled 
paper  products  may  be  used  as  mulch 
and  compost  feedstocks: 

(9)  Piperonyl  butoxide  may  be  used  as 
a  synergist: 

(10)  Potassium  sulfate  may  be  used  as 
a  cation  balancing  agent:  and 

(11)  Boric  Acid  may  be  used  as  a 
pesticide. 

(d)  Toxins,  derived  from  genetically 
engineered  bacteria  (or  other 
microorganisms)  that  are  not  released 
live  into  the  agroecosystem,  may  be 
used  as  pesticides. 

(e)  Copper  and  sulfur  compounds  as 
follows  may  be  used  as  pesticides: 

(1)  Bordeaux  mixes: 

(2)  Copper,  including  flxed  coppers 
exempt  from  tolerance  by  EPA: 
hydroxides,  basic  sulfates,  oxychlorides, 
and  oxides: 


(3)  Lime  sulfur,  including  calcium 
polysulphide,  and 

(4)  Sulfur  dioxide. 

(f)  Micronutrient  minerals  as  follows 
may  be  used: 

(1)  Chelated  micronutrients; 

(2)  Soluble  boron  products:  and 

(3)  Sulfates,  carbonates,  oxides,  or 
silicates  of  zinc,  iron,  manganese, 
molybdeniun,  selenium,  cobalt  or 
copper. 

(g)  Minerals  as  follows  may  be  used 
as  defoliants  in  organic  fiber 
production: 

(1)  Calcium  chloride; 

(2)  Magnesium  chloride; 

(3)  Sodium  chlorate;  and 

(4)  Soditmi  chloride. 


1206.23    Non-«ynthellc  1 
proMbHad  tor  uee  In  ofgenic  crap 
production. 

None. 
LivestofJi  Production  Substanoea 


1206.24  Active  synthetic  I 
aHonsed  lor  uee  In  organic  llveetoek 
production. 

Any  substance  in  the  following 
categories  may  be  used  in  organic 
livestock  production  in  accordance  with 
any  restrictions  specified  in  this  section 
and  §§  205.3,  and  205.12  through  205.15 
of  subpart  B: 

(a)  Trace  minerals: 

(b)  Nutrients  and  dietary 
supplements; 

(c)  Feed  additives.  Provided,  That 
they  are  also  included  in  §  205.26; 

(d)  Animal  drugs  and  other  animal 
health  care  substances: 

(e)  Vaccines  and  biologies;  and 

(f)  Pest  control  substances.  Provided. 
That  they  are  also  included  in  §  205.22. 

1206.25  Nofveynthetic  substanoes 
prohlliltad  for  uee  In  organic  livestock 

None. 
Processed  Product  Substances 

1206.2*    Non-egrtcultural  (non-organic) 
substances  allowed  ae  logradlenu  in  or  on 
procaeeed  products  labeled  aa  organic  or 
made  wHh  certain  organic  Ingredients. 

The  following  non-agricultural 
ingredients  may  be  used  only  in 
sccordance  with  any  restrictions 
specified  in  §§  205.3,  and  205.16 
through  205.19  of  subpart  B: 

Non-agrkmltural  Substaacas  Allowad  aa 
Ingredianls  in  or  on  Piocssssd  Products 
Ubeled  as  Organic  or  Made  Witli  Certain 
Oi^gaaic  Ingredianls 

AgSr-agar 

Alginates 

Alginic  Acid 

Aluminum-fr«e  balcing  powder 

Ammonium  bicarbonate 
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Ammonium  carbonate 

Ascorbic  acid 

Beeswax 

Calcium  cartxinate 

Calcium  chloride 

Calcium  citrate 

Calcium  sulfate 

Calcium  hydroxide 

Calcium  phosphates  (mono,  di  and  tribasic) 

Candelilla  wax 

Carbon  dioxide 

Caraauba  wax 

Carrageenan 

Chymosin 

Citric  acid 

Colors,  non-synthetic 

Cultures,  dairy,  non-synthetic 

Dipotassium  phosphate 

Enzymes,  non-synthetic 

Glycerin 

Gums 

Lactic  add 

Lecithin,  unbleached  or  bleached 

Magnesium  chloride 

Magnesium  carbonate 

Magnesitmi  stearate 

Magnesium  sulfate 

Mono  and  diglycerides 

Natural  flavoring  agents,  non-synthetic 

Nutrient  supplements 

Pectin,  low-methoxy  and  native  (high- 
methoxy) 

Potassium  acid  tartrate 

Potassium  carbonate 

Potassium  ctiloride 

Potassium  citrate 

Potassium  phosphate 

Silicon  dioxide 

Sodium  bicarbonate 

Sodium  carbonate 

Sodium  citrate 

Sodium  phosphates  (mono,  di  and  tribasic) 

Sulfur  dioxide  (not  to  exceed  100  ppm  when 

used  in  wine) 
Tartaric  acid 
Tocopherols 
Whey  and  its  fractions 
WoodrosiB 
Xantliangum 

Yeast  autolysate,  non-syntixetic 
Yeast,  bakers,  non-synthetic 
Yeast,  brewers,  non-synthetic 
Yeast,  nutritional,  non-synthetic 
Yeast,  smoked,  non-synthetic 

f  206.27    Non-organically  produced 
agricultural  producta  aHowMl  aa  Ingredients 
in  or  on  proceeaed  product*  labeled  as 
orgartic  or  made  with  certain  orgartc 
ingredients. 

Any  non-organically  produced 
agricultural  product  may  be  used  in 
accordance  with  any  restrictions 
specified  in  §  205.16. 

S206.28    Amending  the  Utational  LJsL 

(a)  Purpose  of  petition  process.  Any 
person  may  petition  the  NOSB  for  the 
purpose  of  having  a  substance  evaluated 
for  recommendation  to  the  Secretary  for 
inclusion  on  the  National  List. 

(b)  A  petition  may  be  submitted  to: 
Program  Manager,  USDA/AMS/TM/ 
NOP,  Room  2945  South  Building.  P.O. 


Box  96456.  Washington.  O.C.  2009O- 
6456. 

(c)  Categories  of  substances.  A 
substance  may  be  added  to  the  National 
List  only  in  the  following  categories: 

(1)  Active  synthetic  substances 
allowed  for  use  in  organic  crop  or 
livestock  production: 

(2)  Non-synthetic  substances 
prohibited  for  use  in  organic  crop  or 
livestock  production;  or 

(3)  Non-agriculttiral  substances 
allowed  for  use  as  ingredients  in  or  on 
processed  products  labeled  as  organic  or 
made  with  certain  organic  ingredients. 

(d)  Content  of  the  petition.  A  person 
should  include  in  the  petition  as  much 
of  the  following  information  as  is 
available  to  the  person  for  each  specific 
substance: 

(1)  Background  information  about  the 
following: 

(i)  Substance  name  (generic  or 
common  name); 

(ii)  Manufacturer's  name,  address,  and 
telephone  number,  if  di£krent  from  the 
petitioner's; 

(iii)  Area  of  intended  or  ciurent  use 
(crops,  livestock,  or  handling); 

(iv)  Current  or  intended  use  of  the 
substance; 

(v)  Sources  from  which  the  substance 
is  derived: 

(vi)  Description  of  the  manufiacturing 
or  processing  procedures  for  the 
substance;  and 

(vii)  Siunmary  of  previous  reviews  of 
the  substance  by  State  or  private  organic 
certification  programs  or  other 
organizations  that  review  materials. 

(2)  Regulatory  Information  (as 
applicable)  including,  but  not  limited 
to: 

(i)  EPA  registration  (include  the 
registration  nimiber); 

(ii)  Food  and  Drug  Administration 
registration; 

(iii)  State  regulatory  authority 
registration  (include  State  registration 
°  tiiunber); 

(iv)  Chemical  Abstract  Service  (CAS) 
nimiber  or  other  product  niunber,  and 

(v)  Labels  of  products  that  contain  the 
petitioned  substance. 

(3)  Research,  characteristics,  and 
safety  information: 

(i)  Detailed  findings  relevant  to  the 
following  characteristics  of  the 
substance: 

(A)  Detrimental  chemical  interactions 
with  other  matoials  used  in  organic 
production; 

(B)  Toxicity  and  persistence  in  the 
environment; 

(C)  Enviroimiental  contamination 
resulting  from  its  use  and  manufacture; 

(D)  Eflects  on  hiunan  health;  and 

(E)  Effects  on  soil  organisms,  crops 
and  livestock; 


(ii)  Bibliographies  of  pertinent 
research  on  the  substance: 

(iii)  Material  Safety  Data  Sheet 
(MSDS); 

(iv)  Information  on  the  substance 
obtained  from  the  National  Institute  of 
Environmental  Health  Studies:  and 

(v)  Information  on  whether  all  or  part 
of  any  submission  is  believed  to  be 
confidential  commercial  information, 
and  if  so,  what  parts,  and  the  basis  fat 
the  belief  that  it  is  confidential 
commercial  information  and  shoiUd  not 
be  released  to  the  public. 

(4)  Statements  of  justification  for 
placement  on  the  National  List,  as 
follows: 

(i)  If  petitioning  for  approval  of  an 
active  sjmthetic  substance  or  non- 
agriculttiral  ingredient,  state  the  reasons 
why  the  substance  is  necessary  to  the 
production  or  handling  of  the  organic 
product; 

(ii)  If  petitioning  for  prohibition  of  a 
non-synthetic  8ub«tance,  state  the 
reasons  why  the  use  of  the  non- 
synthetic  substance  should  not  be 
permitted  in  organic  farming  or 
handling;  or 

(iii)  Clescribe  alternative  substances  or 
alternative  cultural  methods  that  could 
be  utilized  in  place  of  the  substance, 
siunmarize  effects  on  the  environment, 
human  health,  and  the  agroecosystem, 
and  describe  its  compatibility  with  a 
system  of  sustainable  agriculture. 

(e)  The  Secretary  or  the  NOSB  may 
request  additional  information  from  the 
petitioner  following  receipt  of  the  initial 
petition  if  necessary  to  evaluate  the 
substance. 

if  205.29  through  205.99    [Reaarved] 

Subpart  C— (.abels,  Labeling,  and 
Market  Information 

S  206.100    Agricultural  products  In 
padtage*  sold,  labeled,  or  rapreaemed  aa 
organic. 

(a)  Agricultural  products  in  packages 
described  in  §  205.16(a)  of  subpart  B 
that  are  sold,  labeled,  or  represented  as 
organic  may  use  the  terms  as  described 
below: 

(1)  The  term  organic  on  the  principal 
display  panel  to  modify  the  name  of  the 
product; 

(2)  The  term  organic  in  the 
ingredients  statement  to  modify  the 
name  of  an  ingredient  organicidly 
produced  and  handled  in  accordance 
with  the  Act  and  the  regulations  in  this 
part; 

(3)  On  the  principal  display  panel,  the 
following  terms  or  marks: 

(i)  The  USDA  seal  described  in 
§205.107;  and 

(ii)  A  seal  representing  a  State  organic 
program  approved  by  the  Secretary,  as 
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provided  for  in  §  205.402  of  subpart  F; 
and 

(4)  On  tbe  information  panel,  tbe 
following  terms  or  marks: 

(i)  The  term  organic  used  to  modify 
the  name  of  the  product: 

(ii)  The  USDA  seal  described  in 
§205.107; 

(iii)  A  seal  representing  a  State 
organic  program  approvfid  by  the 
Secretary,  as  provided  for  in  §  205.402 
of  subpart  F;  and 

(iv)  A  certifying  agent's  name,  seal. 
logo,  or  other  identiflcation  which 
represents  that  the  farm,  wild  crop 
huvesting,  or  handling  operation  that 
produced  or  handled  the  finished 
product  is  a  certified  operation. 

(5)  On  other  panels  of  the  label, 
labeling  and  market  information:  Any 
term  or  mark  identified  in  paragraph 
(a)(4)  of  this  section  may  be  used  on 
package  panels  of  labels  not  covered  by 
paragraph  (a)(3)  of  this  section  as  well 
as  on  any  labeling  or  market 
information. 

(b)  (Reserved) 

1206.101    Agrtculturai  products  In 
peclragss  soM,  labslsd,  or  repreeanted  aa 
mede  with  ceftehi  organic  inQredienti. 

(a)  Agricultural  products  in  packages 
described  in  §  205. 16(b)  of  subpart  B 
that  are  sold,  labeled,  or  represented  as 
made  with  certain  organic  ingredients 
shall  use  the  terms  and  marks  as 
described  below: 

(1)  The  statement  made  with  certain 
organic  ingredients  on  the  principwl 
display  panel;  and 

(2)  The  term  organic  in  an  ingredients 
statement  to  modify  the  name  of  an 
ingredient  organically  produced  and 
handled  in  accordance  with  the  Act  and 
the  regulations  in  this  part. 

(b)  Agricu)tural  products  in  packages 
described  in  §205. 16(b)  of  subpart  B 
that  are  sold,  labeled  or  represented  as 
made  with  certain  organic  ingredients 
may  use  the  terms  and  marks  as 
described  below: 

(1)  On  the  information  panel,  the 
following  terms  or  marks: 

(i)  The  statement  made  with  certain 
organic  ingredients;  and 

(ii)  A  certifying  agent's  name,  seal, 
logo,  or  other  identification  which 
represents  that  the  farm,  wild  crop 
harvesting,  or  handling  operation  that 
produced  or  handled  the  finished 
product  is  a  certified  operation. 

(2)  On  other  panels  of  the  label, 
labeling  and  market  information:  Any 
term  or  mark  identified  in  paragraph 
(b)(1)  of  this  section  may  be  used  on 
package  panels  of  labels  not  covered  by 
paragraphs  (a)  or  (b)(1)  of  this  section, 
as  well  as  on  labeling  or  market 
information. 


1206.102    MuttHngradtsftt  agrtculttiral 
products  thai  only  represent  ttw  organic 
nature  of  such  Ingrsdtents  In  the 


Any  agricultural  product  composed  of 
more  than  one  ingredient,  no  matter  the 
percentage  organic  ingredients  it 
contains,  that  onfy  represents  in  an 
ingredients  statement  the  organic  natxire 
of  its  ingredients,  may  use  the  term 
organic  in  the  ingredients  statement  of 
a  label,  labeling,  or  market  information, 
to  modify  the  name  of  an  ingredient  that 
is  organically  produced  and  handled  in 
accordance  with  the  Act  and  the 
regulations  in  this  part,  without  the 
finished  product  having  to  comply  with 
the  certification  requirements  set  forth 
in  subpart  D  of  this  piart.  Provided.  That 
the  record  keeping  requirements  of 
§  205.202(c)  of  subpart  D  are  satisfied, 
and  Provided,  Further  That  the  product 
itself  is  not  sold,  labeled,  or  represented 
as  organic  or  made  with  certain  organic 
ingredients. 


1206.103  Use  of  terms  on 
dtoectty  or  Indlrectty  Inipty  Ihel  a  product  to 
orgeniceily  produced  end  handtod.  ^ 

Any  label,  labeling  or  market 
information  that  implies  directly  or 
indirecdy  that  a  product,  including  an 
ingredient,  is  organically  produced  and 
handled  may  be  used  only  for  an 
agricultural  product,  including  an 
ingredient,  tliat  has  been  produced  and 
handled  in  accordance  with  the  Act  and 
the  regulations  in  this  part. 

1206.104  mformaUonal  statements 
proMbltsd. 

The  use  of  the  following 
informational  statements  on  the 
principal  display  panel  and  the 
ingredients  statement  of  products  sold, 
heeled,  or  represented  as  organic  or 
made  with  certain  otganic  ingredients, 
or  products  described  in  §  205.102  that 
contain  organic  ingredients,  is 
prohibited: 

(a)  The  phrase  one  hundred  {wrcent, 
stated  in  letters,  numbers  or  sjrmbols, 
used  as  part  of  any  phrase  or  sentimce 
that  includes  the  term  organic; 

(b)  A  statement  of  the  percentage  of 
organic  ingredients  contained  in  a 
product;  and 

(c)  The  phrase  organic  when  available 
or  a  term  of  similar  meaning  or  intent. 

1206.106  Agricultural  products  In  a  form 
otiter  ttiai)  peckages  thel  sre  soM,  labeled 
or  lepreeented  ae  organic  or  mede  with 


(a)  Agricultiuvl  products  described  in 
S  205.16(a)  of  subpart  B,  in  a  form  other 
than  fMckages.  that  are  sold  or 
leprweenten  as  oiganic  at  the  time  of 
retail  sale  mmy  use  the  terms  and  marks 
as  described  below: 


(1)  The  term  organic  on  the  retail 
display  label,  labeling  or  display 
container  to  modify  the  name  of  the 
product; 

(2)  The  term  organic  in  the 
ingredients  statement  to  modify  the 
name  of  an  ingredient  organically 
produced  and  handled  in  accordance 
with  the  Act  and  the  regulations  in  this 
part;  and 

(3)  A  clearly  recognizable  oiganic 
identification  markis)  or  term(s), 
selected  from  the  following,  located  in 
plain  view  on  the  shipping  container: 

(i)  The  term  organic  used  to  modify 
the  name  of  the  product; 

(ii)  The  USDA  seal  as  described  in 
§205.107; 

(iii)  A  seal  representing  a  State 
organic  program  approval  by  the 
Secretary  as  provided  for  in  §  205.402  of 
subpart  F;  or 

(iv)  The  certifying  agent's  name,  seal, 
logo,  or  other  identification  which 
represents  that  the  tana,  wild  crop 
harvesting,  or  handling  operation  that 
produced  or  handled  the  finished 
product  is  a  certified  operation. 

(b)  Agricultiiral  products  described  in 
§  205.16(b)  of  subpart  B,  in  a  form  other 
than  packages,  that  are  sold,  labeled,  or 
represented  as  made  with  certain 
organic  ingredients  shall  use  the  terms 
and  marks  as  described  below: 

(1)  The  statement  made  with  certain 
organic  ingredients  on  the  retail  display 
label,  labeling  or  display  container; 

(2)  The  term  organic  in  the 
ingredients  statement  to  modify  the 
name  of  an  ingredient  organically 
produced  and  handled  in  accordance 
with  the  Act  and  the  regulations  in  tlus 
part;  and 

(3)  The  statement  made  with  certain 
organic  ingredients,  which  may  be 
accompanied  by  the  certifying  agent's 
name,  seel,  logo,  or  other  identification, 
located  in  plain  view  on  the  shipping 
container. 

1206.106    Agricultural  products  produced 
on  an  exempt  farm  or  handling  operation. 

An  agricultural  product  produced  or 
processed  on  a  tana,  wild  crop 
harvesting,  or  handling  operation  that 
annually  sells  no  more  than  $5,000  in 
value  of  agricultural  products  and 
which  has  not  been  certified,  shall  not: 

(a)  Display  the  USDA  seal,  or  any 
certifying  agent's  name,  seal,  logo,  or 
other  identification  which  represents 
that  the  tana,  wild  crop  harvesting,  or 
handling  operation  that  produced  or 
handled  the  product  is  a  certified 
operation;  or 

(b)  Be  identified  as  an  oiganic 
ingredient  in  a  product  produced  or 
processed  on  a  farm  or  handling 
operation  that  annually  sells  more  than 
$5,000  in  value  of  agricultural  products. 
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1206.107    USOAi 

(a)  The  USDA  seal  described  in 
paragraphs  (b)  and  (c)  of  this  section 
shall  be  used  in  accordance  with  the 
provisions  of  this  subpart  and  shall  be 
used  only  on  agricultural  products  (raw 
or  processed)  described  in  §  205.16(a)  of 
subpart  B  that  are  sold,  labeled,  or 
represented  as  organic  and  which  are 
produced  and  handled  on  certified 
operations. 

(b)  The  USDA  seal  used  on  a  label, 
labeling,  or  market  information  of  an 
agricultiiral  product  shall  replicate  the 
form  and  design  of  the  example  in  figure 


Figure  1 

(c)  Except  as  otherwise  authorized  by 
^     the  Secretary,  the  USDA  seal  shall  be: 

(1)  Printed  on  a  light  backgroimd  with 
the  wording  and  design  in  a  dark  color 
or  on  a  dark  background  with  the 
wording  in  a  light  color.  Provided,  That 
such  design  is  legible  and  conspicuous 
on  the  material  upon  which  it  is 
printed;  or 

(2)  Printed  in  a  standard  four  color 
label  as  follows:  concentric  circles  with 
arrows  and  diagonal  on  a  light 
background  with  black  letters;  interior 
globe  cyan  blue  with  green  continents; 
interior  triangular  sections  green; 
exterior  triangle  (border)  yellow;  and 
both  interior  and  exterior  of  triangular 
border  edged  with  black. 

if  20S.10e  through  206J200    [Reoervod| 

Subpart  D— Certification 

f  205.201    Whathastobeoertifled. 

(a)  Each  farm,  wild  crop  harvesting 
operation,  or  handling  operation  that 
produces  or  handles  crops,  livestock, 
livestock  products,  or  other  agricultural 
products  that  are,  or  that  are  intended 
to  be,  sold,  labeled  or  represented  as 
oiganic  or  made  with  certain  organic 
ingredients  must  be  certified  according 
to  the  provisions  of  subpart  D  of  this 
part,  and  must  meet  all  other  applicable 
requirements  of  this  part.  Provided, 
That  any  handling  operation  that 
provides  handling  services  to  fewer  than 
three  certified  entities  that  produce  or 
handle  agricultural  products  that  are.  or 


that  are  intended  to  be.  sold,  labeled  or 
represented  as  organic  or  made  with 
certain  organic  ingredients,  would  not 
be  required  to  be  separately  certified 
apart  from  the  operations  for  which  it 
provides  such  services,  and  Provided. 
Further  That  none  of  the  operations  set 
forth  in  paragraph  (a)  of  this  section 
must  be  certified  if  exempt  or  excluded 
in  §  205.202  of  this  subpart 

(b)  A  handling  operation,  or  portion  of 
a  handling  operation,  that  handles  only 
agricultural  products  that  are,  or  that  are 
intended  to  be,  sold,  labeled  or 
represented  as  made  with  certain 
organic  ingredients  is  exempt  from  the 
requirement  to  select  a  commercially 
available  non-synthetic  substance  in 
preference  to  an  allowed  synthetic 
substance,  as  set  forth  in  §  205.3(b)(2)  of 
subpart  B. 

1206.202    Exemptlone  and  exclusions  from 


(a)  Exemptions.  (1)  A  farm,  wild  crop 
harvesting,  or  handling  operation  that 
sells  agricultural  products  as  organic  or 
made  with  certain  organic  ingredients, 
but  which  annually  sells  no  more  than 
$5,000  in  value  of  agricultural  products, 
is  exempt  from  complying  with  the 
requirements  in  this  part,  except  for  the 
applicable  recordkeeping  provisions 
delineated  in  paragraph  (c)(lj  of  this 
section  and  the  applicable  labeling 
provisions  set  forth  in  subpart  C  of  this 
part. 

(2)  A  retail  operation,  or  portion  of  a 
retail  operation,  that  only  handles 
organically  produced  agricultural 
products  but  does  not  process  them  is 
exempt  frvm  the  requirements  in  this 
part. 

(3)  A  handling  operation,  or  portion  of 
a  handling  operation,  that  handles  only 
agricultural  products  that  contain  less 
than  50  percent  organic  ingredients  by 
total  weight  of  the  finished  product, 
excluding  water  and  salt,  is  exempt 
frtim  the  requirements  in  this  part, 
except: 

(i)  The  provisions  for  prevention  of 
commingling  and  contact  of  organic 
products  by  prohibited  substances  set 
forth  in  §  205.19  of  subpart  B  with 
respect  to  any  organically  produced 
ingredients  used  in  an  agricultural 
product;  and 

(ii)  The  applicable  provisions  for 
labeling  set  forth  in  subpart  C  of  this 
part. 

(b)  Exclusions.  (1)  A  handling 
operation,  or  portion  of  a  handling 
operation;  is  excluded  from  the 
requirements  of  this  part,  except  for  the 
requirements  for  the  prevention  of 
commingling  and  contact  with 
prohibited  substances  as  set  forth  in 
§  205.19  of  subpart  B  with  respect  to  any 


organically  produced  products,  if  such 
operation,  or  portion  of  the  operation, 
sells  only  agricultural  products  labeled 
as  organic  or  made  with  certain  oiganic 
inwedients  that 

(i)  Are  packaged  or  otherwise 
enclosed  in  a  container  prior  to  being 
received  or  acquired  by  the  operation; 
and 

(ii)  Remain  in  the  same  package  or 
container  and  are  not  otherwise 
processed  while  in  the  control  of  the 
handling  operation. 

(2)  A  restaurant  or  other  similar  food- 
service  type  establishment  that 
processes  ready-to-eat  food  from  oiganic 
agricultural  products  and  which  does 
not  enclose  the  food  in  a  package  or 
container  labeled  or  represented  to  the 
consumer  as  organic  or  as  made  with 
certain  oiganic  ingredients  is  excluded 
from  the  requirements  of  thi«  part 

(3)  A  retail  operation,  or  portion  of  a 
retail  operation,  that  processes  only 
agricultural  products  that  are  previously 
labeled  as  organic  or  made  with  certain 
organic  ingredients  before  receipt  or 
acquisition  by  the  retail  operation,  is 
excluded  frt>m  the  requirements  in  this 
part.  Provided,  That  the  operation  meets 
both  of  the  following  requirements: 

(i)  The  agriculture  product  is 
processed  by  the  retail  operation,  or 
portion  of  the  retail  operation,  in  the 
course  of  normal  retail  business  practice 
solely  for  the  purpose  of  ofiering  the 
product  to  a  consumer;  and 

(ii)  The  agricultural  product  oCEeied  to 
the  consumer: 

(A)  Has  not  been  created  by  the  retail 
operation  by  combining  two  or  more 
ingredients  into  a  single  product  that  is 
then  labeled  or  represented  by  the  retail 
operation  as  oiganic  or  as  made  with 
certain  organic  ingredients;  and 

(B)  Has  not  been  repackaged  by  the 
retail  operation  so  as  to  provide  a  new 
label  or  labeling  for  the  repackaged 
product  which  represents  it  as  organic 
or  made  with  certain  oiganic 
ingredients. 

(c)  Records  to  be  maintained  by 
exempt  or  excluded  operations.  Any 
operation  that  is  exempt  or  excluded 
from  certification,  as  specified  in 
paragraphs  (a)  or  (b)  of  this  section, 
shall  maintain  records  as  follows  and 
shall  allow  representatives  of  the 
Secretary  and  the  applicable  governing 
State  official  access  to  these  records  to 
determine  compliance  with  the 
applicable  regulations  set  forth  in  this 
part: 

(1)  Small  farm  or  handling  operations. 
An  operation  that  is  exempt  from 
certification  pursuant  to  paragraph  (aKl) 
of  this  section  shall  maintain  records  for 
no  less  than  one  calendar  year  to 
substantiate  that  the  operation  did  not 
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■ell  agricultural  products  in  excess  of 
$5,000  in  value  during  the  previous 
calendar  year, 

(a)  Handling  operations  exempt  or 
excluded  from  certification.  A  handling 
operation  that  is  exempt  from 
oartification  pursuant  to  (a)(3)  of  this 
section,  or  excluded  from  certlficatioo 
pursuant  to  (bXl )  of  this  section,  shall 
maintain  vHonb  as  follows: 

(i)  DucuMSBledon  as  sufficient  to 
verify  the  source  and  quantity  of  oiyanic 
products  received  and  that  all  organic 
products  and  ingredients  have  been 
hMidled  in  accordance  with  §  205.19  to 
prevent  commingling  and  contact  with 
prohibited  substances  shall  be 
maintained  for  no  less  than  one  year 
from  the  date  of  receipt  by  the  operation 
of  a  product.  Including  ingredients, 
labeled  as  organic  or  made  with  certain 
organic  ingredients;  and 

(ii)  Documentation  as  sufflctent  to 
verify  the  destination  and  quantity  of  a 
product  shipped  from  the  operation 
■hall  be  maintained  for  no  leaa  than  one 
year  from  the  date  of  shipping  a  product 
labeled  as  af|siik:  or  as  made  with 
certain  fltpak  lafrsdlents.  or  which 
contains  any  organic  ingredients. 


1106.203 


for 


hi  order  to  receive  and  maintain 
organic  ce'rtification  under  the  Act  and 
the  regulations  in  this  p«rt,  a  farm,  wild 
crop  harvesting  or  handling  operation 
•hall: 

(a)  Comply  with  the  applicable 
oi|Uiic  production  and  handling 
raqultements  of  the  Act  and  the 
regulations  in  this  part; 

(b)  Establish,  implement,  and  update 
aiuiually  an  organic  plan  that  is 
submitted  to  an  accredited  certifying 
agent  as  provided  for  in  $  205.205; 

(c)  Permit  an  annual  on-site 
inspection  by  the  oartifying  agent,  as 
provided  for  in  $  205.208  through 
205.211; 

(d)  Maintain  all  records  applicable  to 
the  organic  operation  for  a  period  of  not 
leas  than  five  years  from  the  date  of 
ueetlon  of  the  record,  and  allow 
authorized  representatives  of  the 
Secretary,  the  applicable  governing 
State  ofBcial.  and  the  certifying  agent 
access  to  such  records  to  determine 
compliance  with  the  Act  and  the 
regulations  in  this  part,  as  provided  for 
in  §205.216; 

(e)  Submit  the  applicable  fees  to  the 
certifying  agent,  as  provided  for  in 
§205.422  of  subpart  F;  and 

(f)  Immediately  notify  the  certifying 
agent  concerning: 

(1)  Any  application  of  a  prohibited 
substance  to  any  field,  farm  unit,  site. 


facility,  livestock,  or  product  that  is  part 
of  a  cOTtified  operation:  and 

(2)  Any  change  in  a  certified 
operation  or  any  portion  of  a  certified 
operation  that  may  affect  its  compliance 
with  the  Act  and  the  regulations  in  this 
part 

§106  JOS    ApplyInQ  lor  eertMcsMon. 

A  person  seeking  certification  of  a 
farm,  wild  crop  harvesting,  or  handling 
operation  under  this  subpart  shall 
submit  a  request  for  certification  to  the 
certifying  agent.  The  request  shall 
include  uie  following  information: 

(a)  An  organic  plan,  as  required  in 
§205.205: 

(b)  A  statement  of  compliance,  as 
required  in  §  205.206; 

(c)  The  applicant's  business  name, 
address,  phone  and  fax  numbers,  and.  in 
addition,  the  names  of  personnel 
responsible  for  maintaining  compliance 
with  the  Act  and  the  regulatioiu  in  this 
part:  and 

(d)  The  name(s)  of  any  organic 
certifying  agMit(s)  to  which  application 
has  previously  been  made,  the  yeer(s)  of 
application,  and  the  outcome  of  the 
application(8)  submission. 


A  certification  applicant  shall  submit 
to  the  certifying  agent  an  organic  plan 
that  identifies,  as  applicable  to  its 
operation: 

(a)  General.  Practices  previously 
implemented,  and  intended  to  be 
implemented  and  maintained,  to 
establiah  a  system  of  organic  farming 
and  handling  that  complies  with  the 
applicable  crop,  livestock,  wild  crop 
harvesting,  and  handling  requirements, 
provided  in  §§  205.3.  205.5  through 
205.a,  and  205.11  through  205.28  of 
subpart  B. 

(b)  Fann  operations.  The  following 
information  shall  be  submitted 
concerning  a  fann  operation: 

(1)  The  total  acrasgB  of  the  operation, 
the  typea  of  crops  grown  and  livestock 
raised,  and  any  on-farm  processing 
activities; 

(2)  Map(s)  of  each  field  and  farm 
parcel  for  which  certification  is 
requested,  showing,  for  each  parcel:  A 
list  of  crops  intended  to  be  planted  and/ 
or  managed:  identification  name  or 
number;  size:  location;  boundaries:  any 
significant  features  that  may  assist  the 
certifying  agent  to  identify  the  field  or 
parcel:  identification  of  any  ad)oining 
land  to  which  a  prohibited  substance 
may  be  applied;  and  the  location  of  any 
facility  used  for  livestock  housing, 
storage,  or  post-harvest  handling; 

(3)  A  history  of  the  crops  grown  and 
production  inputs  used  for  each  field  or 
urm  parcel  for  which  certification  is 


requested,  which  covers  the  three  year 
period  immediately  preceding  the  date 
of  the  request  for  certification: 

(4)  A  list  of  each  type  of  agricultural 
product  produced  on  the  farm  that  is 
intended  to  be  sold,  labeled  or 
represented  as  organic  or  made  with 
certain  organic  ingredients; 

(5)  A  list  of  each  substance  intended 
to  be  used  as  a  production  input, 
indicating:  its  source,  anticipated 
quantity  to  be  used,  and  location(s) 
where  it  will  be  used; 

(6)  A  list  of  any  seeds  or  planting 
stock  intended  to  be  purchased, 
indicating:  its  source,  approximate 
quantity  to  be  used  and  whether  it  is 
treated,  untreated,  or  organically 
produced; 

(7)  A  list  of  all  liveetock  to  be 
maintained  by  the  operation  and  to  be 
purchased  in  the  certification  year  for 
the  production  of  agricultiual  products 
to  be  sold,  labeled  or  represented  as 
organic,  or  as  made  with  certain  organic 
ingredimts,  indicating:  their  source,  the 
estimated  number  to  be  maintained  and 
purchased,  their  intended  use  (e.g. 
slaughter  stock,  egg  production),  and 
whether  the  livestock  originate  from  a 
certified  organic  livestock  operation; 

(8)  A  list  of  all  livestock  feed  and  bed 
supplements  intended  to  be  purchased, 
indicating:  its  source,  estimated  amount 
to  be  purchased,  and  what,  if  any, 
portion  of  the  feed  to  be  purchaMd  will 
not  be  organically  produced; 

(9)  The  name  of  a  veterinarian  from 
whom  animal  drugs  or  a  prescription  for 
animal  drugs  are  obtained,  if  applicable. 
and  a  list  of  any  animal  drugs  that  may 
be  used,  including  their  sources, 
estimated  amount  of  each  animal  drug 
to  be  used,  and  the  types  of  livestock 
(such  as  hogs,  fish,  or  chickens)  to 
which  such  drugs  are  to  be 
administered:  and 

(10)  A  list  of  all  post-harvest  handling 
or  processing  methods  and  facilities  to 
be  used  by  the  applicant 

(c)  Split  operations.  The  following 
information  shall  be  submitted,  as 
applicable,  concerning  a  farm  or  wild 
crop  harvesting  operation  that  produces 
both  organic  and  non-organic  products: 

(1)  A  list  and  anticipated  quantities  of 
livestock  and  any  other  agricultural 
product  intended  to  be  grown,  raised  or 
harvested  both  organically  and  non- 
organically; 

(2)  A  list,  indicating  expected 
quantity  and  location,  of  each  substance 
or  practice  prohibited  for  organic 
production  under  the  Act  and  the 
reguJations  in  this  part  that  may  be  used 
on  a  non-certified  portion  of  the  farm; 
and 

(3)  A  list  of  the  measures  used  and 
that  will  be  used  to  prevent 
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commingling  of  organic  and  non-organic 
products,  and  contact  of  organic  field 
units,  storage  areas  and  packaging  to  be 
used  for  organic  products,  and  organic 
products,  including  livestock,  with 
prohibited  substances. 

(d)  Wild  crop  harvesting  operations. 
The  following  information  shall  be 
submitted  concenung  a  wild  crop 
harvesting  operation: 

(1)  A  map(s)  of  eech  area  from  which 
wild  crops  are  designated  to  be 
harvested  in  the  certification  year, 

(2)  Information  about  the  ownership 
of,  and  evidence  of  permission  to 
harvest  from,  the  area  from  which  wild 
crops  are  designated  to  be  harvested; 

(3)  A  history  of  each  designated  area 
so  as  to  demonstrate  that  no  prohibited 
substance  has  been  applied  within  three 
years  prior  to  the  initial  harvest  of  a 
wild  crop  to  be  sold,  labeled  or 
represented  as  organically  produced; 

(4)  A  list  of  each  species  of  plant(8)  to 
be  harvested,  including:  its  botaniod 
name(s);  the  p>art  of  the  plant  to  be 
harvested  (e.g.,  roots,  flowers,  fruits); 
the  quantity  expected  to  be  harvested  in 
the  certificati(«  year;  dates  of  the 
harvest  season;  and  any  available 
information  on  the  impact  of  the 
intended  harvest  on  the  enviroiunent 
and  on  the  growth  and  production  of  the 
wild  crop; 

(5)  A  list  of  each  type  of  wild  product 
to  be  sold  or  represented  as  an  organic 
product,  indicating  the  anticipated 
quantity  of  each  type;  and 

(6)  A  list  of  all  post-harvest  handling 
or  processing  meUiods  and  facilities  to 
be  used  by  the  applicant. 

(e)  Handling  operations.  The 
following  information  shall  be 
submitted  concerning  a  handling 
operation: 

(1)  A  brief,  general  description  of  the 
t3rpe  of  handling  operation  and  the 
processing,  manufacturing,  or  other 
handling  procedures  used  and  intended 
to  be  used; 

(2)  A  list  of  the  structural  pest 
management  methods  used  or  intended 
to  be  used; 

(3)  A  list,  including  the  quantity,  of 
each  product  intended  to  be  handled 
and  sold  or  represented  as  organic,  and 
as  made  with  certain  organic 
ingredients; 

(4)  A  list  of  each  non-oiganically 
produced  product  or  type  of  product,  if 
any,  intended  to  be  handled  or  sold; 

(5)  The  measures  that  will  be  used  to 
prevent  the  commingling  of  organic  and 
non-oiganic  products  and  ingredients 
and  the  contact  of  storage  areas  and 
packaging  to  be  used  for  organic 
products,  and  organic  products,  with 
prohibited  substances;  and 


(6)  A  list  of  each  ingredient, 
incidental  additive,  and  type  of 
packaging  material  intended  to  be  used 
as  a  production  input  in  the  handling  of 
organic  products  specifying  for  each 
item  listed,  as  applicable: 

(i)  Whether  it  is  an  organic 
agriciiltural  product,  a  non-organic 
agricultural  product,  or  a  non- 
agricultural  ingredient; 

(ii)  The  estimated  quantity  to  be  used; 

(iii)  The  source  or  manufacturer; 

(iv)  The  country  of  origin  for  each 
imported  organic  agricultural  product  or 
inmedient;  and 

Tv)  The  source  of  water  used  as  an 
ingredient  in  any  organic  product, 
specifying  whether  it  meets  the  Safe 
Drinking  Water  Act  requirements  (42 
U.S.C.  300(f)  et  seq.). 

S206J06    Ollsiiiunt of compllence. 

A  person  seeking  certification  of  a 
farm,  wild  crop  harvesting  or  handling 
operation  shall  submit  to  the  certifying 
agent  a  statement  agreeing  to  comply 
with  the  Act  and  the  regidations  of  this 
part,  including  the  requirements  for 
receiving  and  maintaining  certification 
delineated  in  §  205.203  of  this  subpart. 

§206^07    Preliminary  evaluation  of  an 
sppHcaUon  for  cofllHtslluii. 

A  certifying  agent  shall,  with  respect 
to  any  applicant  forcertification: 

(a)  Make  a  preliminary  evaluation  of 
the  operation's  compliance  and  ability 
to  comply  with  the  applicable 
requirements  of  subpart  B  6f  this  part; 

(b)  Verify  that  an  applicant  who 
previously  applied  to  another  certifying 
agent  and  received  a  notification  of  non- 
compliance, pursuant  to  §  205.215(a)  of 
this  subpart,  has  submitted 
dociunentation  to  support  the  correction 
of  any  deficiencies  identified  in  such 
notification,  as  required  in  §  205.215(b) 
of  this  subpart;  and 

(c)  Arrange  to  conduct  an  on-site 
inspection  of  the  operation  if  the 
preliminary  evaluation  reveals  that  the 
farm,  wild  crop  harvesting  or  handling 
operation  may  be  in  compliance  with 
the  applicable  requirements  of  subpart  B 
of  this  part 

§206^06    Arranging  for  inspections. 

(a)  A  certifying  agent  shall  arrange  to 
conduct  an  initial  on-site  inspection  of 
eech  farm,  facility,  and  site  that  is 
included  in  an  operation  for  which 
certification  is  requested,  and  an  on-site 
inspection  of  each  certified  operation 
annually  thereafter,  for  the  purpose  of 
determining  whether  to  approve  the 
request  for  certification  or  determining 
whether  the  certification  of  the 
operation  should  continue. 

(b)  The  initial  on-site  inspection  shall 
be  conducted  within  a  reasonable  time 


following  a  favorable  preliminary 
evaluation  of  an  application  for 
certification  in  accordance  with 
§205.207. 

(c)  The  on-site  inspection  shall  be 
scheduled  at  such  time  that: 

(1)  Land,  facilities,  and  activities  that 
demonstrate  the  operation's  compliance 
with  or  capabilify  to  comply  with  the 
applicable  provisions  of  subpart  B  of 
this  part  may  be  observed;  and 

(2)  The  applicant  or  an  authorized 
representative  of  the  applicant  who  is 
knowledgeable  about  tiie  operation  will 
be  present  during  the  inspecticm. 

f206J00    [Rsaarvsdl. 

§205.210   Vsftflcatlon  of  Informallen. 

The  inspection  of  an  operation  shall 
be  sufficient  to  verify  the  operation's 
compliance,  or  ability  to  comply,  with 
the  Act  and  the  regufations  in  this  part, 
including  verification  that  the 
information,  including  the  organic  plan, 
provided  in  accordance  with  §§  205.204 
or  205.217,  and  §  205.205,  accurately 
reflects  the  practices  used  or  to  be  used 
by  the  applicant  for  certification  or  by    ' 
the  certified  operation  and,  in  the  case 
of  an  on-site  inspection  to  evaluate 
continuation  of  certification,  that  the 
provisions  of  the  organic  plan  are  being 
implemented. 

§206^1    PoaHnspedlon  confsrsnoaL 

The  inspector  shall  conduct  a  post- 
inspection  conference  with  an 
authorized  representative  of  the 
inspected  operation,  and  discuss 
observations  made  by  the  inspector 
regarding  the  compliance,  or  abilify  of 
the  operation  to  comply,  with  the  Act 
and  the  regulations  in  this  part 

§206J12    Repotting  to  the  certifying 


The  certifying  agent  shall  require  that 
the  inspector  prepare  and  submit  to  the 
certifying  agent,  within  thirty  days  of 
completing  an  inspection,  a  written 
report  that  describes  the  insp>ector's 
observations  and  assessments  of  the 
inspected  operation's  compliance,  or 
abilify  to  comply,  with  the  Act  and  the 
regulations  in  this  part 

§205^13    Additional  inspections. 

(a)  In  addition  to  the  annual  on-site 
inspection,  required  in  §  205.208(a),  a 
certifying  agent  may  conduct  an 
inspection  of  any  farm,  facilify,  or  site 
used  by  a  certified  operation  or  an 
applicant  for  certification  when 
necessary  to  determine  compliance  with 
the  Act  and  the  regulations  in  this  part. 

(b)  The  Secretary  may  require  that 
additional  inspections  be  performed  fat 
the  purpose  of  determining  compliance 
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with  the  Act  and  the  regulatioiu  in  this 
part. 

1206.214    Approval  of  oartlficallon. 

(a)  Within  a  reaaonable  time  after 
completion  of  the  initial  on-tite 
inapaction,  a  certifying  agent  shall 
review  the  inspection  report,  together 
with  the  application-materials 
submitted  pursuant  to  §§  205.204 
through  205.206  or  %  205.217.  as 
applicable,  and  shall  request  the 
applicant  for  certification  to  aubmit  any 
additional  information  and 
documenlattoo  aaoded  to  determine  if 
the  certificatioa  applicant  is  complying, 
or  ia  able  to  comply,  with  the  Act  and 
the  regulations  in  this  part. 

(b)  Following  the  receipt  of  any 
additional  information  and 
documentation  submitted  in  accordance 
with  paragraph  (a)  of  this  section,  the 
certifying  agent  shall  approve  the 
application  for  certification  upon  a 
determination  that: 

(1)  The  practicea  and  subaiancea  uaed 
or  intended  to  ba  usad  by  the  applicant 
for  certification  are  consistent  with  a 
system  of  organic  farming  and  handling, 
aa  tat  forth  in  $  205.2  of  subpart  A.  and 
comply  with  the  applicable  organic 
production  and  handling  requirements. 
as  set  forth  in  §§  205.3,  205.5  through 
205.9.  and  &§  205.11  through  205.28  of 
subpart  B; 

(2)  Tbe  appUcaat  has  aatisfiad  tha 
■anaral  requiraoMnts  iar  certification  sat 
forth  in  §205.203; 

(3)  The  organic  plan  satisfies  the 
applicable  requirements  of  the  Act  and 
the  regulations  in  subpart  B  of  this  part: 
and 

(4)  The  records  and  recordkeeping 
system  maintained  by  the  applicant 
satisfy  the  applicable  requirements  of 
§20S.2ie. 

(c)  Upon  determining,  pursuant  to 
paragraph  (b)  of  this  section,  to  approve 
an  application  for  certification,  a 
certifying  agent  shall  provide  a  written 
notification  to  the  certification 
applicant's  place  of  business,  indicating 
in  such  notincation  restrictions  or 
requirements,  if  any,  impoaed  aa  a 
condition  of  certification. 

(d)  A  notice  of  approval  of 
certification  sent  to  a  certification 
applicant  pursuant  to  paragraph,  (c)  of 
thia  section  shall  include  a  certificate 
that  states: 

(1)  The  name  of  the  certified 
operation: 

(2)  The  effiactive  date  of  tha 
certification;  and 

(3)  The  category(ies).  type(a)  of 
products,  and  crop  years,  if  applicable, 
covered  by  the  certification. 


1206^8   Oanialo(< 

(a)  If  the  certifying  agent  has  reason  to 
believe,  based  on  a  review  of  the 
information  specified  in  §  205.214(a), 
that  an  applicant  for  certification  is  not 
able  to  comply,  or  is  not  in  compliance, 
with  the  requirements  of  the  Act  and  the 
regulations  in  this  part,  the  certifying 
agent  shall  provide  a  written 
notification  of  non-compliance  to  the 
applicant  in  accordance  with 

§  205.218(a)  of  this  part. 

(b)  Following  the  correction  of 
deficiencies  identified  in  the 
notification  issued  in  accordance  with 
paragraph  (a)  of  thia  section,  the 
applicant  may  submit  a  new  application 
for  certification  to  any  accrodited 
certifying  agent.  If  a  new  application  is 
submitted  to  a  certifying  agent  other 
than  the  agent  who  issued  the 
notification  of  non-compliance,  the 
certification  applicant  shall 
simultaneously  inform  the  certifying 
agent  who  issued  the  notification  of 
non-compliance  that  a  new  application 
has  been  submitted  and  shall  identify 
the  new  certifying  agent  to  whom  it  was 
submitted.  The  new  application  shall 
include  dociunentation  of  actions  taken 
by  the  applicant  to  correct  tha 
deficiencies  delineated  in  the 
notification  of  non-compliance. 

(c)  If  a  certification  applicant  who 
receives  a  notification  pursuant  to 
paragraph  (a)  of  this  section  does  not 
correct  the  deficiencies  or  doaa  not 
notify  the  certifying  agent  that  it  has 
submitted  s  new  spplication.  as 
provided  for  in  paragraph  fb)  of  this 
section,  within  the  time  s{>ecified  in  the 
notice  of  non-compliance,  the  certifying 
agent  shall  submit  to  the  Administrator 
a  notice  of  its  recommendation  to  deny 
certification  to  the  applicant.  Upon 
lacrtpt  of  a  notice  of  a  recommendation 
to  deny  certification,  the  Administrator 
may  iiutitute  proceedings  to  deny 
certification. 

1206.216    RacordkaaplnQ. 

(a)  A  certified  operation  shall 
maintain  records  concerning  the 
production,  harvesting,  and  handling  of 
agricultural  products  that  are  or  that  are 
intended  to  ba.  sold,  labeled  or 
repraaeotad  as  organic  or  made  with 
certain  organic  ingredients  for  a  period 
of  five  years  sufficient  to  demonstrate 
compliance  with  the  Act  and 
regulations  in  the  part,  and  shall  make 
such  records  available  to  authorized 
representatives  of  the  Secretary,  the 
applicable  governing  State  official,  and 
the  certifying  agent. 

(b)  The  records  that  shall  be 
maintained  by  the  certified  operation  in 
accordance  with  paragraph  (a)  of  this 


section  shall  include,  but  are  not  limited 
to: 

(1)  A  list  of  all  substances  applied  to 
fields  and  land  that  are  part  of  the 
certified  operation  for  a  period  of  no 
less  than  three  years  preceding  the 
intended  or  actual  time  of  harvest  of  an 
organic  crop  from  such  fields  or  land; 

(2)  The  name  and  address  of  any 
person,  including  the  operator  of  the 
certified  operation  and  employees  of  the 
certified  operation,  who  applies  and 
who  has  applied  any  substance  to  any 
part  of  the  farm  and  any  livestock  or 
other  agricultural  product,  including  the- 
name  of  the  substance,  and  the  date(s), 
location(s),  rate(s)  and  method(s)  of 
application: 

(3)  For  each  animal  (or  livestock 
management  unit,  such  as  a  poultry 
fiock  or  bee  colony)  that  is.  or  whose 
products  are.  intended  to  be  sold, 
labeled  or  represented  as  organic 
livestock  or  organic  livestock  products 
in  accordance  with  the  livestock 
production  standards  set  forth  in 
§§205.12  through  205.15  of  subpart  B: 

(i)  The  source  of  the  animal  or 
livestock  management  unit  and  the  date 
it  entered  the  certified  operation: 

(ii)  The  amounts  and  sources  of  all 
animal  drugs  administered: 

(iii)  All  feeds  and  feed  supplements 
fed;  and 

(iv)  The  location  of  the  field,  farm 
unit,  or  facilify  where  it  is  maintained, 
as  applicable. 

(4)  Any  information  submitted  to  the 
certifying  agent  as  part  of  the 
application  for  certification  or  as  part  of 
continuation  of  certification  in 
accordance  with  §  205.204  or  §  205.217 
of  this  subpart,  respectively;  and 

(5)  Records  sufficient  to  show  the 
quantities,  source  of,  production  and 
handling  methods  used  for,  transfer  of 
ownership  of.  and  transportation  of.  any 
agricultural  product,  including 
livestock,  sold,  labeled  or  represented  as 
organic  or  as  made  with  certain  organic 
ingredients,  that  is  received  by  or 
shipped  from  the  certified  operation, 
sufficient  to  establish  an  audit  trail. 

(c)  A  £arm.  wild  crop  harvesting, 
handling,  or  other  operation  that  is 
exempt  or  excluded  from  certification 
under  §§  205.202(a)  or  (b)  shall  maintain 
records  as  provided  for  in  §  205.202(c). 

§206.217    Continuation  of  carHncatlon. 

(a)  A  certified  operation  shall 
annually  submit  the  following 
information,  as  applicable,  to  the 
certifying  Sgent: 

(1)  Any  additions  and  changes  to  tha 
information  about  the  operation 
submitted  in  the  previous  year. 

(2)  Any  amendments  to  the  organic 
plan,  including  a  description  of  any 
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activities  undwtaken  in  the  previous 
year,  and  intended  to  be  undertaken  in 
the  coming  year,  to  implement  the 
provisions  of  the  organic  plan; 

(3)  A  statement  that  the  certified 
operation  will  remain  in  compliance 
with  the  Act  and  the  regulations  in  this 
part;  and 

(4)  Any  other  information  requested 
by  the  certifying  agent,  in  accordance 
vtrith  §  205.214(a)  of  this  subpart. 

(b)  Following  the  receipt  of  the 
information  specified  in  paragraph  (a), 
the  certifying  agent  shall  arrange  and 
conduct  an  on-site  inspection  of  the 
certified  opcfilition,  pursuant  to 

§§  205.208  thrdkigh  205.211. 

(c)  If  the  certifying  agent  has  reason  to 
believe,  based  on  the  on-site  inspection 
and  a  review  of  the  information 
specified  in  §  205.214(a),  that  a  certified 
operation  is  not  complying  with  the 
requirements  of  the  Act  and  the 
regulations  in  this  part,  the  certifying 
agent  shall  provide  a  written 
notification  of  non-compliance  to  the 
operation  in  accordance  with 

§  20S.218(a)  of  this  subpart. 

1206.218    Notification  of  non-compUanca 
wMh  oarttflcation  raqulrsmanta. 

(a)  A  written  notification  of  non- 
compliance shall  be  sent  by  certified 
mail  to  the  place  of  business  of  the 
certification  applicant  or  the  certified 
operation  and  shall  contain  the 
follo%ving  information: 

(1)  A  description  of  each  deficiency  in 
compliance  and  each  possible  violation 
of  thJB  Act  and  the  regulations  in  this 
part  that  the  certifying  agent  has  reason 
to  believe  has  occurred; 

(2)  The  evidence  on  which  the 
notification  is  based;  and 

(3)  The  date  by  which  the  operation 
must  correct  each  deficiency  in 
compliance  and  each  possible  violation 
delineated  in  the  notification,  and 
submit  dociunentation  to  the  certifying 
agent  to  support  such  corrections. 

(b)  If  the  documentation  received  by 
the  certifying  agent  from  an  operation  it 
has  certified,  pursuant  to  paragraph 
(a)(3)  of  this  section,  is  not  adequate  to 
demonstrate  that  each  deficiency  in 
compliance  and  each  possible  violation 
has  been  corrected,  the  certifying  agent 
shall: 

(1)  Conduct  an  additional  inspection 
of  the  certified  operation,  as  provided 
for  In  §  205.213.  if  the  certifying  agent 
determines  that  an  additional  inspection 
is  necessary  to  determine  whether  the 
operation  is  complying  with,  or  has 
violated,  the  Act  or  the  regulations  in 
this  part; 

(2)  Review  the  status  of  the  certified 
operation  to  determine  whether  the 
operation  or  any  portion  of  the 


operation  has  ceased  to  comply  with,  or 
has  violated,  the  Act  or  the  regulations 
in  this  part;  and 

(3)  Notification  of  detennination  or 
recommendation,  (i)  If,  following  the 
review  specified  in  paragraph  (b)(2)  of 
this  section,  the  certifying  agent 
determines  that  the  operation  is  in 
compliance  with  the  Act  and  the 
regulations  in  this  part,  the  certifying 
agent  shall  notify  the  certified  operation 
in  writing  of  its  determination. 

(ii)  If,  following  the  review  specified 
in  paragraph  (b)(2)  of  this  section,  the 
certifying  agent  has  reason  to  believe 
that  the  certified  operation  or  any 
portion  of  the  operation  is  not  in 
compliance  with  the  Act  and  the 
regulations  in  this  part,  the  certifying 
agent  shall  submit  to  the  Administrator 
a  notice  of  its  recommendation  to 
terminate  the  certification  of  the 
certified  operation  or  any  portion  of  the 
certified  operation  that  the  certifying 
agent  believes  to  have  ceased  to  comply 
with  the  Act  and  the  regulations  in  this 
part 

§206.219   Termination  of  oartmealion. 

(a)  A  certifying  agent  shall  follow  the 
procedures  in  accordance  with 

§  205.218  of  this  subpart  if  the  certifying 
agent  has  reason  to  believe  that  a 
certified  operation  or  a  person 
responsibly  coiuiected  with  a  farm,  wild 
crop  harvesting,  or  hnnrfling  operation  it 
has  certified  has: 

(1)  Made  a  folse  statement: 

(2)  Attempted  to  have  a  label 
indicating  that  an  agricultural  product  is 
organically  produced  affixed  to  such 
product  when  such  product  was 
produced  or  handled  in  a  manner  that 

is  not  in  accordance  with  the  Act  and 
the  regulations  in  this  part;  or 

(3)  Otherwise  violated  the  purposes  of 
the  certification  program  established  in 
Subpart  D  of  this  part. 

(b)  Notwithstanding  paragraph  (af  of 
this  section,  if  a  certifying  agent  has 
reason  to  believe  that  a  certified 
operation  or  a  person  responsibly 
connected  with  an  operation  that  has 
been  certified  by  the  certifying  agent  has 
wilfully  violated  the  Act  and  the 
regulations  in  this  part,  the  certifying 
agent  shall  submit  to  the  Administrator 
a  notice  of  its  recommendation  to 
terminate  the  certification  of  the 
certified  operation  or  any  portion  of  the 
certified  operation  that  the  certifying 
agent  believes  to  have  ceased  to  comply 
with  the  Act  and  the  regulations  in  this 
part.  A  notice  of  recommendation  to 
terminate  certification  shall  list  the 
names  of  any  persons  the  certifying 
agent  believes  to  have  violated  the  Act 
and  the  regiUations  in  this  part 


(c)  Upon  receipt  by  the  Administrator 
of  a  notification  of  a  recommendation  to 
terminate  the  certification  of  an 
operation  or  any  portion  of  an 
operation,  submitted  pursuant  to 
paragraph  (b)  of  this  section  or 
§205.218(b)(3)(ii)  of  this  subpart,  as 
applicable,  the  Administrator  may 
institute  the  proceedings  to  terminate 
certification. 

(d)  IneUgibiUty  and  waiver.  (1)  A 
certified  farm,  wild  crop  harvesting,  or 
handling  operation,  or  a  person 
responsibly  connected  with  such  an 
operation,  that  violates  the  Act  and  the 
regulations  in  this  part,  as  determined 
following  the  proceedings  instituted 
pursuant  to  paragraph  (c)  of  this  section, 
shall  not  be  eligible  to  receive 
certification  for  any  farm,  wild  crop 
harvesting,  or  hAnHling  operation  in 
which  sudi  operation  or  person  has  an 
interest  for  a  period  of  5  years  from  the 
occurrence  of  such  violation. 

(2)  Notwithstanding  paragraph  (d)(1) 
of  this  section,  the  Secretary  may  waive 
ineligibilify  for  certification  if  it  is  in  the 
best  interests  of  the  certification 
program  established  under  subpart  D  of 
this  part 

§205.220    Notification  efcertmcaHen 


A  certifying  agent  shall  submit  to  the 
Administrator 

(a)  A  copy  of  any  notification  of  non- 
compliance, sent  pursuant  to  §  205.218, 
simultaneously  with  its  issuance  to  the 
certification  applicant  or  the  certified 
operation;  and 

(b)  On  a  quarterly  calendar  basis,  the 
name  of  each  operation  whose 
application  for  certification  has  been 
approved. 

§§205.221  through  206.299    [Raaarvad] 

Subpart  E— Accreditation  of  Cartifying 
Agaitts 

§205.300    Areas  of  accradttalion.    ^ 

The  Secretary  shall  accredit  a 
qualified  applicant  in  the  areas  of  oops, 
livestock,  wild  crops,  or  handlii^,  or 
any  combination  thereof,  to  certify  a 
iarm,  wild  crop  harvesting  operation,  or 
handling  operation  as  a  certified  organic 
farm,  certified  organic  wild  crop 
harvesting  operation,  or  certified 
organic  handling  operation. 

§206.301    General  requiramanta  for 
accrsditatlon. 

(a)  A  private  person  or  governing 
State  official  accredited  as  a  certifying 
agent  under  this  subpart  shall: 

(1)  Have  sufficient  expertise  in 
organic  farming  and  handling 
techniques  to  hilly  comply  with  and 
implement  the  terms  and  conditions  of 
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the  organic  certification  program 
established  under  the  Act  and  the 
regulations  in  this  part; 

(2)  Demonstrate  the  ability  to  fully 
comply  with  the  requirements  for 
accreditation  set  forth  in  this  subpart: 

(3)  Carry  out  the  provisions  of  tne  Act 
and  the  regulations  in  this  part, 
including  the  provisions  of  §§  205.207 
through  205.214  of  subpart  D,  and 

§  205.430  of  subpart  F. 

(4)  Use  a  sufficient  number  of 
adequately  trained  personnel,  including 
inspectors  and  certification  review 
personnel,  to  comply  with  and 
implement  the  organic  certification 
program  established  under  the  Act  and 
the  regulations  in  subpart  D  of  this  part; 

(5)  Conduct  an  annual  performance 
review  for  each  inspector  used  by  the 
certifying  agent,  and  implement 
measures  to  correct  any  possible  deflects 
in  compliance  with  the  Act  and  the 
regulations  in  this  part  identified  in 
each  review  conducted: 

(6)  Have  an  annual  internal  evaluation 
review  conducted  of  its  certification 
activities,  and  implement  mecuures  to 
correct  any  possible  defects  in 
compliance  with  the  Act  and  the 
regulations  in  this  part  identified  in 
each  review  conducted: 

(7)  Provide  su^icient  information  to 
persons  seeking  certification  to  enable 
an  applicant  for  certification  to  comply 
with  the  applicable  requirements  of  the 
Act  and  the  regulations  in  this  part; 

(8)  Maintain  records  and  permit 
access  to  records  as  follows: 

(i)  Maintain  all  records  concerning  its 
activities  under  the  Act  and  the 
regulations  in  this  part  for  a  period  of 
not  less  than  10  years  from  the  date  of 
creation  of  the  record;  and 

(ii)  Allow  representatives  of  the 
Secretary  and  the  applicable  governing 
State  official  access  to  any  and  all 
records  concerning  the  certifying  agent's 
activities  under  the  Act  and  the 
regulations  in  this  part; 

(9)  Maintain  strict  confidentiality 
with  respect  to  its  clients  under  the 
applicable  organic  certification  program 
and  not  disclose  to  third  parties  (with 
the  exception  of  the  Secretary  or  the 
applicable  governing  State  official)  any 
business  related  information  concerning 
any  client  obtained  while  implementing 
the  regulations  in  this  part,  except  as 
provided  for  in  §  205.304(b)(5): 

(10)  f>revent  conflict  of  interest  by  not: 
(i)  Certifying  an  operation  if  the 

certifying  agent  or  a  responsibly 
connected  party  of  such  certifying  agent 
has  or  has  held  a  commercial  interest  in 
the  operation,  including  the  provision  of 
consultancy  services,  within  the  12 
month  period  prior  to  the  application 
for  certification,  and  by  not  certifying  an 


operation  through  the  use  of  any 
employee  that  has  or  has  held  a 
commercial  interest  in  the  operation, 
including  the  provision  of  consultancy 
services,  within  the  12  month  period 
prior  to  the  application  for  certification; 

(ii)  Assigning  an  inspector  to  perform 
an  inspection  of  an  operation  if  the 
inspector  has  or  has  held  a  commercial 
interest  in  the  operation,  including  the 
provision  of  consultancy  services, 
within  the  12  months  prior  to 
conducting  the  inspection; 

(iii)  Permitting  any  employee, 
inspector,  or  other  personnel  to  accept 
pa]rment,  gifts,  or  favors  of  any  kind, 
other  than  prescribed  fees,  from  any 
business  inspected;  and 

(iv)  Providing  advice  concerning 
organic  practices  or  techniques  to  any 
certiHcation  applicant  or  certified 
organic  farm  or  handling  operation  for 
a  fee.  other  than  as  part  of  the  fees 
established  under  the  applicable 
certification  program  established  under 
the  Act; 

(11)  Accept  the  certification  decisions 
made  by  another  USDA  accredited 
certifying  agent  as  equivalent  to  its  own; 

(12)  Refrain  from  making  false  or 
misleading  claims  about  its 
accreditation  status,  the  USDA 
accreditation  program  for  certifying 
agents,  or  the  nature  or  qualities  of 
products  labeled  as  organically 
produced: 

(13)  Charge  only  such  fees  to 
applicants  for  certification  and 
operations  it  certifies  that  the  Secretary 
determines  are  reasonable; 

(14)  Pay  and  submit  fees  to  AMS  in 
accordance  with  §§  205.421  and 
205.422(b)  of  subpart  F  of  this  part;  and 

(15)  Comply  with  and  implement 
such  other  terms  and  conditions 
deemed  necessary  by  the  Secretary. 

(b)  A  private  person  or  governing 
State  official  accredited  as  a  certifying 
agent  under  this  subpart  may  establish 
a  seal,  logo  or  other  identifying  mark  to 
be  used  by  farms,  wild  crop  harvesting 
operations,  and  handling  operations 
certified  by  the  certifying  agent  to 
denote  affiliation  with  the  certifying 
agent.  Provided.  That  the  certifying 
agent: 

(1)  Does  not  require  as  a  condition  of 
certification  by  it  the  display  of  its 
identifying  mark  on  any  product  sold, 
labeled  or  represented  as  organically 
produced;  and 

(2)  Does  not  require  as  a  condition  of 
use  of  its  identifying  mark  compliance 
with  any  Canning  or  handling 
requirements  other  than  those  provided 
for  in  the  Act  and  the  regulations  in  this 
part. 

(c)  A  private  person  accredited  as  a 
certifying  agent  shall: 


(1)  Hold  the  Secretary  harmless  for 
any  Gailure  on  the  part  of  the  certifying 
agent  to  carry  out  the  provisions  of  the 
Act  and  the  regulations  in  this  part; 

(2)  Furnish  reasonable  securify,  in  an 
amount  and  according  to  such  terms  as 
the  Secretary  may  by  regulation 
prescribe,  for  the  purpose  of  protecting 
the  rights  of  farms,  wild  crop  harvesting 
operations,  and  handling  operations 
certified  by  such  certifying  agent  under 
the  Act  and  the  regulations  in  this  part; 
and 

(3)  Transfer  to  the  Secretary,  and 
malce  available  to  any  applicable 
governing  State  official,  all  records  or 
copies  of  records  concerning  the 
person's  certification  activities  in  the 
event  that  the  certifying  agent  dissolves 
or  loses  its  accreditation. 


§206.302    Applying  for  accreditation. 

(a)  A  private  person  or  governing 
State  official  seelung  accreditation  as  a 
certifying  agent  under  this  subpart  shall 
submit  an  application  for  accreditation 
which  contains  the  applicable 
information  and  documents  set  forth  in 
§§205.303  through  205.305  and  the  fees 
required  in  §  205.421(a)  of  subpart  P  to: 
Program  Manager,  USDA-AMS-TM- 
NOP.  Room  2945-S.  P.a  Box  96456, 
Washington.  DC.  20090-6456. 

(b)  Following  the  receipt  of  the 
information  and  documents,  the 
Administrator  will  determine  according 
to, the  provisions  set  forth  in  §  205.306 
whether  the  applicant  for  accreditation 
should  be  accredited  as  a  certifying 


f  206.303    Infonnatton  to  be  submitted  by 
an  accradttation  applicant 

A  private  person  or  governing  State 
official  seeidng  accreditation  as  a 
certifying  agent  shall  submit  the 
following  information: 

(a)  The  name,  primary  office  location, 
mailing  address,  and  contact  numbers 
(telephone,  fax.  and  Internet  address)  of 
the  applicant;  additionally,  for  an 
applicant  who  is  a  private  person,  the 
name  of  the  person  designated  to 
control  its  day-to-day  operations,  and  its 
taxpayer  identification  number; 

(b)  The  name,  office  location,  mailing 
address,  and  contact  numbers 
(telephone,  fax,  and  Internet  address)  for 
each  of  its  organizational  units,  such  as 
chapten  or  subsidiary  offices,  and  the 
name  of  a  contact  peraon  for  each  unit; 

(c)  Each  area  of  operation  (crops,  wild 
crops,  livestock  or  handling)  for  which 
accreditation  is  requested  and  the 
estimated  numbera  of  each  type  of 
operation  anticipated  to  be  certified 
annually  by  the  applicant; 

(d)  The  type  of  entity  the  applicant  is 
(e.g.  State  government  agricultural 
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office,  for-profit  business,  not-for-profit 
memberahip  association);  and,  in 
addition,  for: 

(1)  A  governing  State  official,  a  copy 
of  the  official's  authority  to  conduct 
certification  activities  imder  the  Act  and 
the  regulations  in  this  part;  and 

(2)  A  private  person,  documentation 
of  its  entity's  status  and  organizational 
purpose,  such  as  articles  of 
incorporation  and  by-laws,  ownership 
or  membership  provisions,  and  its  date 
of  establishment;  and 

(e)  A  list  of  each  State  in  which  the 
applicant  currently  certifies  farms  and 
handling  operations,  and,  in  addition,  a 
list  of  each  State  in  which  the  applicant 
intends  to  certify  farms  or  handling 
operations. 

1206.304    EvMenca  of  experUse  and  ability 
to  be  submitted  by  an  accfedWeUon 
appUcant 

A  private  person  or  governing  State 
official  seeking  accreditation  as  a 
certifying  agent  shall  submit  the 
following  documents  and  information  to 
demonstrate  its  expertise  in  organic 
farming  and  handling  techniques,  its 
abilify  to  fully  comply  with  and 
implement  the  organic  certificatiofi 
program  established  in  §§  205.201 
through  205.220  of  subpart  D  of  this 
part,  and  its  abilify  to  comply  with  the 
requirements  for  accreditation  set  forth 
in  §  205.301  of  this  subpart: 

(a)  Personnel.  (1)  A  description  of  the 
applicant's  policies  and  procedures  for 
training,  evaluating  and  supervising 
personnel; 

(2)  The  name  and  functions  of  all 
personnel  intended  to  be  used  in  the 
certification  op>eration,  including 
administrative  staff,  certification 
inspectors,  members  of  any  certification 
review  and  internal  evaluation 
committees,  and  all  parties  responsibly 
connected  to  the  certification  operation; 

(3)  A  description  of  the  qualifications, 
including  past  experience,  training,  and 
education  in  agriculture,  including 
organic  farming  and  handling,  for: 

(i)  Each  inspector  intended  to  be  used 
by  the  applicant;  and 

(ii)  Eacn  person  designated  or  to  be 
designated  by  the  applicant  to  review  or 
evaluate  applications  for  certification; 
and 

(4)  A  description  of  any  training  that 
the  applicant  has  provided  or  intends  tq 
provide  to  personnel  to  ensure  that  they 
can  comply  with  and  implement  the 
requirements  of  the  Act  and  the 
regulations  in  this  part. 

(b)  Administrative  policies  and 
procedures.  (1)  A  description  of  the 
procedure  to  be  used  to  evaluate 
certification  applicants,  make 
certification  decisions  and  issue 
certification  certificates; 


(2)  A  description  of  the  procedures  to 
be  used  for  reviewing  compliance  of 
certified  farm,  wild  crop  harvesting,  and 
handling  operations  with  the  Act  and 
the  regulations  in  this  part  and  the 
reporting  of  violations  of  the  Act  and 
the  regulations  in  this  part  to  the 
Administrator; 

(3)  A  description  of  the  procedures  to 
be  used  for  complying  with  the 
recordkeeping  requirements  set  forth  in 
§  205.301(a)(8); 

(4)  A  description  of  the  procedures  to 
be  used  for  maintaining  the 
confidentialify  of  any  business  related 
information,  as  set  forth  in 

§  205.301(a)(9)  of  this  subpart; 

(5)  A  description  of  the  procedures  to 
be  used  for  making  the  following 
information  available  to  any  member  of 
the  public  upon  request: 

(i)  A  list  of  producers  and  handlen 
whose  operations  it  has  certified,  and 
the  effective  dates  of  the  certifications, 
during  the  ten  year  period  preceding  the 
receipt  of  the  request  from  the  public; 

(ii)  The  organic  agricultural  products 
produced  by  each  certified  operation; 

(iii)  The  results  of  laboratory  analyses 
for  residues  of  pesticides  and  other 
prohibited  substances  conducted  during 
the  ten  year  period  preceding  the 
request  from  the  public;  and 

(iv)  Other  non-confidential  business 
information  as  permitted  by  the 
producer  or  handler  and  approved  by 
the  Secretary. 

(c)  Financial  policies  and  procedures. 
A  description  of  the  applicant's  policies 
and  procedures  for  the  collection  and 
disbursement  of  funds,  and  documents 
that  identify  anticipated  sources  of 
income,  including  all  fees  to  be 
collected  from  producers  and  handlers 
in  accordance  with  §  205.301(a)(13)  of 
this  subpart  and  §  205.422(a)  of  subpart 
F. 

(d)  Conflict  of  interest.  (1)  A 
description  of  procediues  intended  to  be 
implemented  to  prevent  the  occurrence 
of  conflicts  of  interest,  as  delineated  in 
§205.301(a)(10);and 

(2)  For  each  person  identified  in 
§  205.304(a)(2),  the  identification  of  any 
food  and  agriculture-related  business 
interests,  including  business  interests  of 
immediate  family  members,  that  may 
cause  a  conflict  of  interest. 

(e)  Current  certification  activities.  An 
applicant  who  currently  certffies  farms, 
wild  crop  harvesting,  or  handling 
operations  may  additionally  submit: 

(1)  A  list  of  all  farms,  wild  crop 
harvesting,  and  handling  operations 
ciurently  certified  by  the  applicant; 

(2)  Copies  of  the  inspection  reports 
and  certification  evaluation  documents 
for  farms,  wild  crop  harvesting,  or 


handling  operations  certified  by  the 
applicant  during  the  previous  year;  and 

(3)  The  results  of  an  accreditation 
process,  if  any.  conducted  of  the 
applicant's  operation  by  an  accrediting 
body  during  the  previous  year  for  the 
purpose  of  evaluating  its  certification 
activities;  and 

(f)  CXher  information.  Any  other 
information  the  applicant  believes  may 
support  the  Secretary's  evaluation  of  the 
applicant's  expertise  and  abilify. 

$206,305    Statement ol  agreement lo be 
submitted  by  an  accreditation  appUcant 

(a)  A  private  person  or  a  governing 
State  official  seeking  accreditation 
under  this  subpart  shall  submit  a 
statement  which  affirms  that,  if  granted 
accreditation  as  a  certifying  agent  under 
this  subpart,  the  applicant  will: 

(1)  Carry  out  the  provisions  of  the  Act 
and  the  r^ulations  in  this  part; 

(2)  Accept  the  certification  decisions 
made  by  another  USDA  accredited 
certifying  agent  as  equivalent  to  its  own; 

(3)  Refrain  from  maidng  false  or 
misleading  claims  about  its 
accreditation  status,  the  USDA 
accreditation  program  for  certifyring 
agents,  or  the  natiire  or  qualities  of 
products  labeled  as  organically 
produced; 

(4)  Conduct  an  aimual  performance 
review  for  each  inspector  to  be  used  and 
implement  measures  to  correct  any 
possible  defects  in  compliance  with  the 
Act  and  the  regulations  in  this  part 
identified  in  each  review  conducted; 

(5)  Have  an  annual  internal  evaluation 
review  conducted  of  its  certification 
activities  and  implement  measures  to 
correct  any  possible  defects  in 
compliance  with  the  Act  and  the 
regulations  in  this  part  identified  in 
each  review  conducted; 

(6)  Pay  and  submit  fees  to  AMS  in 
accordance  with  §§  205.421  and 
205.422(b)  of  subpart  F  of  this  part;  and 

(7)  Implement  and  carry  out  any  otlMf 
terms  and  conditions  determined  by  the 
Secretary  to  be  necessary. 

(b)  A  private  person  who  seeks 
accreditation  as  a  certifying  agent  under 
this  subpart  shall  additionally  agree  to: 

(1)  Hold  the  Secretary  harmless  for 
any  failure  on  the  part  of  the  certifying 
agent  to  carry  out  the  provisions  of  the 
Act  and  the  regulations  in  this  part; 

(2)  Furnish  reasonable  securify,  in  an 
amount  and  according  to  such  terms  as 
the  Secretary  may  by  regulation 
prescribe,  for  the  purpose  of  protecting 
the  rights  of  the  farming  and  handling 
operations  certified  by  such  certifying 
agent  under  the  Act  and  the  regulations 
in  this  part;  and 

(3)  Transfer  to  the  Secretary  and  make 
available  to  the  applicable  governing 
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State  official  all  records  or  copies  of 
records  concerning  the  person's 
certiBcation  activities  in  tiie  event  that 
the  certifying  agent  dissolves  or  loses  its 
accreditation. 

f206.3M    Approval  of  aooradMaUon. 

(a)  Accreditation  will  be  approved  if: 

(1)  The  accreditation  applicant  has 
submitted  the  information  required  by 
§§  205.303  through  205.305  of  this 
subpart; 

(2)  The  accreditation  applicant  pays 
the  required  fee  in  accoroance  with 

§  205.421(c)  of  subpart  F  of  this  part; 
and 

(3)  The  Administrator  determines  that 
the  applicant  for  accreditation  meets  or 
is  capable  of  meeting  the  general 
requirements  for  accreditation  as  stated 
in  §  205.301  of  this  subpart,  as 
applicable,  as  determined  by  a  review  of 
the  information  submitted  in 
accordance  with  §§  205.303  through 
205.305  and,  if  necessary,  a  review  of 
the  information  obtained  from  a  site 
visit  as  provided  for  in  §  205.309. 

(b)  On  making  a  determination  to 
approve  an  application  for 
accreditation,  the  Administrator  shall 
notify  the  applicant  of  approval  of 
accreditation  in  writing,  stating: 

(1)  The  area(s)  for  which  accreditation 
is  given; 

(2)  The  effective  date  of  the 
accreditation;  and 

(3)  For  a  certifying  agent  who  is  a 
private  person,  the  amount  and  type  of 
security  that  must  be  established  to 
protect  the  rights  of  farm,  wild  crop 
harvesting,  and  handling  operations 
certified  by  such  certifying  agent. 

1206.307    Denial  of  accreditation. 

(a)  If  the  Administrator  has  reason  to 
believe,  based  on  a  review  of  the 
information  specified  in  §§  205.303 
through  205.305  of  this  subpart,  that  an 
applicant  for  accreditation  is  not  able  to 
comply  or  is  not  in  compliance  %vith  the 
requirements  of  the  Act  and  the 
regulations  in  this  part,  including 

§  205.301  of  this  subpart,  the 
Administrator  shall  provide  a  written 
notification  of  non-compliance  to  the 
applicant  in  accordance  %vith 
§  205.315(a)  of  this  subpart. 

(b)  Following  the  correction  of 
deficiencies  identified  in  the 
notiHcation  issued  in  accordance  with 
paragraph  (a)  of  this  section,  the 
applicant  may  submit  a  new  application 
for  accreditation  to  the  Administrator. 
The  new  application  shall  include 
documentation  of  actions  taken  by  the 
applicant  to  correct  the  deficiencies 
delineated  in  the  notification  of  non- 
compliance. 

(c)  If  an  accreditation  applicant  who 
receives  a  notification  pursuant  to 


paragraph  (a)  of  this  section  does  not 
correct  the  deficiencies  identified 
within  the  time  specified  in  the  notice 
of  non-compliance,  the  Administrator 
may  institute  proceedings  to  deny 
acoeditation. 


f  206.30S 

To  maintain  accreditation,  an 
accredited  certifying  agent  must 
continue  to  satisfy  the  requirements  of 
the  Act  and  the  regulations  in  this  part 
throughout  the  duration  of  its 
accreditation,  and  pay  and  submit  fees 
in  accordance  with  %%  205.421  and 
205.422(b)  of  Subpart  F  of  this  part. 

f2OS.a0O    Stla evalualiona. 

(a)  An  initial  site  evaluation  of  the 
operation  of  each  certifying  agent  shall 
be  performed  for  the  purpose  of 
verifying  its  compliance  with  the  Act 
and  the  regulations  in  this  part  within 
a  reasonable  period  of  time  after  the 
date  on  which  the  agent's  notice  of 
approval  of  accreditation  is  issued,  as 
set  forth  in  §  205.306  of  this  subpart, 
and  ailer  the  agent  has  conducted 
sufficient  certification  activities  for  the 
Administrator  to  examine  its  operations 
and  evaluate  its  compliance  with 

§  205.301  of  this  subpart. 

(b)  A  site  evaluation  of  an 
accreditation  applicant  or  certifying 
agent's  operation  and  performance  may 
be  conducted  at  any  time  to  determine 
whether  an  accreditation  applicant  can 
comply  with  the  general  requirements 
set  forth  in  §  205.301  of  this  subpart  or 
to  evaluate  the  certifying  agent's 
operation  and  performance  under  the 
Act  and  the  regulations  in  this  part. 

1206.310    [RMarvadJ. 


1206.311 

(a)  Peer  review  panel(s).  (1)  A  peer* 
review  panel  shall  review  the 
accreditation  status  of  a  certifying  agent 
after  any  site  evaluation  performed 
pursuant  to  §§  205.30g(a)  and 
205.314(b)  of  this  subpart. 

(2)  The  Administrator  may  convene  a 
peer  review  panel  at  any  time  for  the 
purpose  of  evaluating  a  certifying 
agent's  activities  under  the  Act  and  the 
regulations  in  this  part. 

(3)  The  Administrator  shall  consider 
the  reports  received  from  each 
individual  member  of  a  peer  review 
panel  when  making  a  determination 
whether  to  confirm  the  accreditation  of 
a  certifying  agent,  or  when  making  a 
determination  whether  to  renew  the 
accreditation  of  a  certifying  agent. 

(b)  Composition  of  peer  review  panels. 
(1)  The  Administrator  shall  convene  a 
peer  review  panel,  which  shall  consist 
of  between  three  and  five  (>ersons 
selected  from  the  established  peer 


review  panel  pool,  with  the  following 
membership  requirements: 

(i)  One  member  shall  be  personnel  of 
AMS  who  shall  be  responsible  for 
presiding  over  the  convened  panel;  and 

(ii)  At  least  two  members  shall  not  be 
personnel  of  AMS  or  an  approved  State 
program. 

(2)  Each  convened  peer  review  panel 
shall  include  no  less  than  one  member 
who  possesses  sufficient  expertise,  as 
determined  by  the  Administrator,  in  the 
areas  of  accreditation  delineated  in  the 
notice  of  approval  of  accreditation, 

Siursuant  to  §  205.306(a)  of  this  subpart, 
or  each  certifying  agent  whose 
operations  and  performance  are  to  be 
reviewed. 

(3)  No  person  participating  on  a 
convened  peer  review  panel  shall  be,  or 
shall  have  been,  associated  with  a 
certifying  agent  being  reviewed  by  the 
panel  in  a  manner  that  would  constitute 
a  known  or  perceived  conflict  of 
interest,  as  determined  by  the 
Administrator. 

(c)  Duties  and  responsibiHties  of 
panel  members.  (1)  Each  person  on  a 
convened  peer  review  panel  shall 
individually  review  the  site  evaluation 
report  prepared  by  the  Administrator 
and  any  other  information  that  may  be 
provided  by  the  Administrator  relevant 
to  confirming  or  renewing  the 
accreditation  status  of  a  Certifying  agent; 

(2)  Information  about  the  certifying 
agent  received  as  part  of  the  review 
process  is  confidential  information,  and 
peer  reviewers  shall  not  release,  copy, 
quote,  or  otherwise  use  material  from 
the  information  received,  other  than  in 
the  report  required  to  be  submitted; 

(3)  Each  peer  reviewer  must  agree, 
8{)ecifically,  to  treat  the  information 
received  for  review  as  confidential;  and 

(4)  Each  person  on  a  convened  peer 
review  panel  shall  provide  an 
individual  %vritten  report  to  the 
Administrator  regarding'  a  certifying 
agent's  abilify  to  conduct  and  perform 
certification  activities. 

(d)  Optional  meeting  or  conference 
call  procedure  for  a  convened  peer 
review  panel.  (1)  The  Administrator  may 
convene  a  peer  review  panel  meeting  or 
conference  call  if  necessary  for 
evaluating  the  accreditation  status  of  a 
certifying  agent  or  at  the  request  of  at 
least  one  peer  review  panel  member. 
The  Administrator  may  include  the 
certifying  agent  being  evaluated,  or  a 
representative  of  the  agent,  for  the 
purpose  of  providing  additional 
information.  Any  meeting  or  conference 
call  shall  be  conducted  in  a  manner  that 
will  ensure  that  the  actions  of  panel 
members  are  carried  out  on  an 
individual  basis  with  any  opiruons  and 
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recommendations  by  a  member  being 
individually  made. 

(2)  Copies  of  the  peer  review  panel 
refiorts  may  be  provided  to  the 
certifying  agent  and  written  responses 
from  the  certifying  agent  may  be 
submitted  for  consideration  by  the 
Administrator. 

(e)  Peer  review  panel  reports.  Each 
person  who  participates  in  a  peer 
review  panel  shall  provide  a  written 
report  to  the  Administrator  which  shall 
contain  the  person's  recommendations 
concerning  confirmation  or  renewal  of 
the  accreditation  for  each  agent 
reviewed  and  the  basis  for  each 
recommendation. 

1206.312  Conflrmatton  of  accreditation. 

(a)  Notice  of  confirmation.  The 
Administrator  shall  issue  a  written 
notice  of  confirmation  of  accreditation 
to  a  certifying  agent  if  the  Administrator 
determines  the  agent  is  in  compliance 
with  the  requirements  of  the  Act  and  the 
regulations  in  this  part  The  notice  of 
confirmation  will  set  forth  any  terms 
and  conditions  that  must  be  addressed 
by  the  certifying  agent  before  submitting 
a  request  for  renewal  of  accreditation. 

(b)  Duration  of  accreditation.  The 
accreditation  of  a  certifying  agent  shall 
continue  in  effect  until  such  time  as  the 
certifying  agent  fails  to  renew 
accreditation  as  delineated  in  §  205.314. 
volimtarily  ceases  its  certification 
activities,  or  accreditation  is  suspended 
or  terminated  pursuant  to  §  205.316. 

1206.313  Denial  of  oonflnnalion. 

(a)  If  the  Administrator  has  reason  to 
believe,  based  on  a  review  of  the 
information  specified  in  §§  205.303 
through  205.305  and  the  results  of  a  site 
evaluation  and  the  reports  submitted  by 
the  peer  review  panel,  pursuant  to 

S§  205.309  and  205.311(e)  of  this 
subpart,  that  the  certifying  agent  is  not 
complying  with  the  requirements  of  the 
Act  and  the  regulations  in  this  part,  the 
Administrator  shall  provide  a  written 
notification  of  non-compliance  to  the 
certifying  agent  in  accordance  with 
§  205.315(a)  of  this  subpart 

(b)  If  a  certifying  agent  who  receives 
a  notification  pursuant  to  paragraph  (a) 
of  this  section  corrects  the  deficiencies 
identified  within  the  time  specified  in 
the  notice  ofnon-compliance,  in 
accordance  with  §  205.315(a)(3)  of  this 
subpart,  the  Administrator  shall  issue  a 
notice  of  confirmation  of  accreditation 
to  the  certifying  agent,  pursuant  to 

§  205.312(a). 

(c)  If  a  certifying  agent  who  receives 
a  notification  pursuant  to  paragraph  (a) 
of  this  section  does  not  correct  the 
deficiencies  identified  within  the  time 
specified  in  the  notice  of  non- 


compliance, the  Administrator  may 
institute  proceedings  to  deny 
confirmation  of  accreditation. 

f  206.314    Conttnuad  accredttatlen. 

(a)  Annual  report  and  fees.  An 
accredited  certifying  agent  shall  submit 
annually  to  the  Administrator  on  or 
before  the  anniversary  date  of  the 
issuance  of  the  notice  of  confirmation  of 
accreditation,  pursuant  to  §  205.312(a) 
of  this  subpart,  the  following  reports 
and  fees: 

(1)  A  complete  and  accurate  update  of 
information  submitted  pursuant  to 

§S  205.303  and  205.304; 

(2)  Information  supporting  any 
changes  being  requested  in  the  areas  of 
accreditation  delineated  in  §  205.300; 

(3)  The  measures  that  were 
implemented  in  the  previous  year,  and 
any  measures  to  be  implemented  in  the 
coming  year,  to  satisfy  any  terms  and 
conditions  determined  by  the 
Administrator  to  be  necessary  as 
specified  in  the  most  recent  notice  of 
confirmation  of  accreditation,  in 
accordance  with  §  205.312(a)  of  this 
subpart,  or  notice  of  renewal  of 
accreditation,  in  accordance  with 
paragraph  (c)  of  this  section; 

(4)  The  results  of  the  most  recent 
inspector  performance  reviews  and 
internal  evaluation  review,  and 
adjustments  to  the  certifying  agent's 
operation  and  procedures  implemented. 

and  intended  to  be  implemented.  In    

response  to  the  reviews;  and 

(5)  The  fees  required  in  §  205.421(a)  of 
subpart  F. 

(b)  Renewal  of  accreditation.  An 
accredited  certifying  agent  shall  request 
renewal  of  accreditation  on  or  before  the 
fifth  anniversary  of  issuance  of  the 
notice  of  confirmation  of  accreditation 
and  each  subsequent  renewal  of 
accreditation.  Following  receipt  of  the 
information  submitted  by  the  certifying 
agent  in  accordance  with  paragraph  (a) 
of  this  section  and  the  results  of  a  site 
evaluation  and  the  reports  submitted  by 
the  peer  review  panel,  pursuant  to 
§§205.309  and  205.311(e)  of  this 
subpart,  the  Administrator  shall 
determine  whether  the  certifying  agent 
remains  in  compliance  with  the  Act  and 
the  regulations  of  this  part. 

(c)  Notice  of  renewal  of  accreditation. 
Upon  a  determination  that  the  certifying 
agent  continues  to  comply  with  the  Act 
and  the  regulations  of  this  part,  the 
Administrator  shall  issue  a  notice  of 
renewal  of  accreditation.  The  notice  of 
renewal  shall  specify  any  terms  and 
conditions  that  must  be  addressed  by 
the  certifying  agent  and  the  time  within 
which  those  terms  and  conditions.must 
be  satisfied. 


(d)  Non-compliance.  Upon  a 
determination  that  there  is  reason  to 
believe  that  the  certifying  agent  is  not  in 
compliance  with  the  Act  and  the 
regulations  of  this  part,  the 
Administrator  shall  initiate  the 
procedure  delineated  in  §  205.315  of 
this  subpart 


f206J15    Nolfficalionofi 
wHt>  accredltaBon  requlrswianta. 

(a)  A  written  notification  of  non- 
compliance shall  be  sent  by  certified 
mail  to  the  place  of  business  of  the 
accreditation  applicant  or  the  certifying 
agent,  a%  applicable,  and  shall  contain 
the  following  information: 

(1)  A  description  of  each  deficiency  in 
compliance  and  each  violation  of  the 
Act  and  the  regulations  in  this  part  that 
the  Administrator  has  reason  to  believe 
has  occurred; 

(2)  The  evidence  on  which  the 
notification  is  based;  and 

(3)  The  date  by  which  the 
accreditation  applicant  or  the  certifying 
agent,  as  applicable,  must  correct  each 
deficiency  and  each  violation  delineated 
in  the  notification,  and  submit 
documentation  to  the  Administrator  to 
support  such  corrections. 

(b)  If  the  documentation  received  by 
the  Administrator,  pursuant  to 
paragraph  (a)(3)  of  this  section,  is  not 
adequate  to  demonstrate  that  each 
deficiency  in  compliance  and  each 
violation  has  been  rarfected  by  the  date 
indicated  in  the  written  notification,  the 
Administrator  may  conduct  a  site 
evaluation,  as  provided  for  in  §  205.309. 
to  determine  whether  the  certifying 
agent  is  complying  with,  or  has  violated, 
the  Act  or  the  regulations  in  this  part 

(c)  Notification  of  determination  or 
recommendation.  (1)  If,  following  the 
procedure  pursuant  to  paragraphs  (a) 
and  (b)  of  this  section,  the 
Administrator  determines  that  the 
certifying  agent  is  in  compliance  with 
the  Act  and  the  regulations  in  this  part.     ' 
the  Administrator  shall  notify  the 
certifying  agent  in  writing  of  this 
determination. 

(2)  If,  following  the  procedure 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section,  the  Administrator  has 
reason  to  believe  that  the  certifying 
agent  is  not  in  compliance  with  the  Act 
and  the  regulations  in  this  part,  the 
Administrator  may  institute 
proceeding  to  suspend  or  terminate  the 
accreditation  of  the  certifying  agent. 

{206.316    Termination  of  accreditation. 

(a)  The  Administrator  shall  follow  the 
procedures  prescribed  in  §  205.315  of 
this  subpart  if  the  Administrator  has 
reason  to  believe  that  an  accredited 
certifying  agent  or  a  person  responsibly 
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coniMCted  with  an  accradited  certifying 
agent  has  ceased  to  comply  with  or  has 
violated  the  Act  or  the  regulations  in 
this  part. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  if  the  Administrator  has 
reason  to  believe  that  an  accredited 
certifying  agent  or  a  person  responsibly 

'    connected  with  an  accredited  certifying 
agent  has  wilfully  violated  the  Act  and 
the  regulations  in  this  part,  the 
Administrator  may  institute  a 
proceeding  to  suspend  or  termiiuite  the 
accreditation  of  the  certifying  agent. 

(c)  A  private  person  or  a  governing 
State  official  whose  accreditation  as  a 
certifying  agent  is  suspended  or 
terminated  shall: 

(1)  Cease  any  certification  activity  in 
each  area  of  accreditation  and  in  each 
State  for  which  its  accreditation  is 
suspended: or 

(2)  In  the  case  of  a  private  person 
whose  accreditation  is  terminated,  cease 
all  certification  activities:  and 

(3)  Transfer  to  the  Secretary  and  make 
available  to  any  appllfcable  governing 
State  official  all  records  concerning  its 
certification  activities  that  were 
suspended  or  terminated,  so  that  the 
Secretary  may  promptly  determine 
whether  farms  or  handling  operations 
certified  by  such  certifying  agent  may 
retain  their  organic  certification. 

(d)  A  private  person  or  a  governing 
State  official  whose  accreditation  as  a 
certifying  agent  is  suspended  by  the 
Secretary  under  this  section  may  at  any 
time  submit  a  new  request  for 
accreditation,  pursuant  to  $  205.302  of 
this  subpart.  The  request  shall  be 
accompanied  by  documentation  that 
demonstrates  that  appropriate  corrective 
actions  have  been  taken  to  comply  with 
and  remain  in  compliance  with  the  Act 
and  the  regulations  in  this  p^. 

(e)  A  private  person  whose 

$  accreditation  as  a  certifying  agent  is 
terminated  shall  be  ineligible  to  be 
accredited  as  a  certifying  agent  under 
the  Act  and  the  regulations  in  this  part 
for  a  period  of  not  less  than  three  years 
following  the  date  of  such 
determination. 

|fMS->17ltiroMgh  206.400    [Hasarvad]. 

SulifMrt  F— Additional  Regulatory 
Fuf>ctlona    ^ 

Stale  Prograos 

}  206.401    Requlfamants  of  Stala 
programa. 

(a)  A  State  may  establish  a  State 
organic  certification  program  for 
producers  and  handlers  of  agricultural 
products  that  have  been  produced 
within  the  State  using  organic  methods 


as  provided  for  in  the  Act  and  the 

Tlations  in  part  205. 
)  The  State  program  shall  meet  the 
requirements  of  the  Act  and  the 
regulations  in  part  205. 

(c)  A  State  program  may  contain  more 
restrictive  requirements  governing  the 
certification  of  organic  farms  and 
handling  operations  and  the  production 
and  handling  of  agricultiuvl  products 
that  are  to  be  sold  or  labeled  as 
organically  produced  than  are  contained 
in  the  National  Organic  Program 
established  by  the  Secretary,  Provided, 
That  such  additional  requirements: 

(1)  Further  the  purposes  of  the  Act 
and  the  regulations  in  part  205; 

(2)  Are  consistent  with  the  provisions 
of  the  Act  and  the  regulations  in  part 
205: 

(3)  Do  not  discriminate  towards 
agricultural  commodities  organically 
produced  in  other  States  in  accordance 
with  the  Act  and  the  regulations  in  part 
205:  and 

(4)  Are  approved  by  the  Secretary 
prior  to  being  implemented. 


#206.402    Approval  Of  J 
program  aiiiaiidiiianta. 

(a)  A  governing  State  official  shall 
submit  to  the  Secretary  a  proposed  State 
program,  and  proposed  substantive 
amendment(s)  to  a  State  program,  and 
shall  obtain  the  Secretary's  approval 
prior  to  implementation  of  the  proposed 
program  and  any  proposed  substantive 
amendments  thereto. 

(b)  The  Secretary  will  notify  the 
governing  State  official  within  six 
months  after  the  receipt  of  the  proposed 
State  program  and  proposed  substantive 
amendment  to  the  State  program,  as  to 
whether  the  program  or  substantive 
amendment  is  approved  or  disapproved, 
and  if  disapproved,  the  reasons  for  the 
disapproval.  After  receipt  of  a  notice  of 
disapproval,  the  State  may  reapply  at 
any  time. 

1206.403    Wavlaw  ol  ipprotiad  programs. 

The  Secretary  will  review  a  State 
organic  certification  program  not  less 
than  once  during  each  five-year  period 
following  the  date  of  the  initial  approval 
of  such  program.  The  Secretary  will 
notify  the  governing  State  official  within 
six  months  after  the  initiation  of  the 
review,  whether  the  {irogram  is 
approved  or  disapproved,  and  if 
disapproved,  the  reasons  for  the 
disapproval. 

H  206.404  through  206.420    [Raaarvadl. 
Fa 


accredited  certifying  agent  shall  submit 
a  non-refundable  fee  of  $640 
simultaneous  with  the  submission  of 
each  application  for  accreditation  or 
annual  report,  as  applicable.  Payment 
shall  be  made  by  certified  check  or 
money  order  made  payable  to 
Agriculttiral  Marketing  Service  and  sent 
with  the  application  or  annual  report  to: 
Program  Manager.  USDA/AMS/TM/ 
NOP.  Room  2945-S,  P.O.  Box  96456, 
Washington.  D.C.,  20090-6456. 

(2)  An  applicant  or  an  accredited 
certifying  agent  whose  organizational 
structure  consists  of  chapters  or 
subsidiary  offices  also  shall  include  a    . 
non-refundable  fee  of  $160  for  each 
chapter  or  subsidiary  office, 
simultaneous  with  the  submission  of 
each  application  for  accreditation  or 
annual  report,  as  applicable. 

(b)  Site  evaluation  fees  and  related 
travel  and  per  diem  expenses.  Each 
applicant  or  accredited  certifying  agent 
for  whom  a  site  visit  is  conducted  shall 
submit  a  non-refundable  payment  for 
the  following  fees  and  expenses  related 
to  a  site  evaluation  visit  conducted, 
pursuant  to  §  205.309  of  subpart  E. 
within  30  days  following  issuance  of  a 
bill  from  AMS  for  the  cost  of  the  site 
evaltiation  visit  which  shall  include 
payment  of: 

(1)  An  hourly  fee  of  $40  per  hour, 
calculated  to  the  nearest  fifteen  minute 
period,  for  each  AMS  evaluator  to 
conduct  the  site  evaluation  visit, 
including  travel  time  to  and  bom  the 
evaluator's  duty  station;  and 

(2)  Travel  expenses  and  per  diem 
allowances  for  each  AMS  evaluator. 

(c)  Administrative  fee.  Each 
accredited  certifying  agent  shall  submit 
a  non-refundable  administrative  fee  of 
$2,000,  and  an  additional  non- 
refundable administrative  fee  of  $300 
for  each  chapter  or  subsidiary  office 
belonging  to  the  certifying  agent,  %vithin 
30  days  following  issuance  of  a 
notification  of  approval  of  accreditation 
pursuant  to  §  205.306(b)  of  subpart  E: 
within  30  days  following  the  issuance  of 
a  subsequent  notification  of 
confirmation  of  accreditation,  pursuant 
to  §  205.312(a)  of  subpart  E;  or  with  the 
submission  of  each  annual  report, 
pursuant  to  §  205.314(a)  of  subpart  E. 


§206.421 

■no  ■Gcroaneo  oannymg  aganis. 

(a)  Application  fees.  (1)  Each 
applicant  for  accreditation  and  each 


%  206.422    Feee  for  oertMed  oparallonak 

(a)  Each  {arm  or  wild  crop  harvesting 
operation  shall  submit  to  the  certifying 
agent  a  non-refundable  fee  of  $50  and 
each  handling  operation  shall  submit  to 
the  certifying  agent  a  non-refundable  fee 
of  $500  by  money  order  or  certified 
check  made  payable  to  the  Agricultural 
Marketing  Service  within  15  days  of  the 
date  of  the  issuance  by  a  certifying  agent 
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of  a  notice  of  approval  of  certification 
pursuant  to  §  205.214(c)  of  subpart  D. 

(b)  Each  certifying  agent  shall  submit 
to  AMS,  according  to  the  instructions 
provided  by  the  Administrator,  all  fees 
collected  pursuant  to  paragraph  (a)  of 
this  section  within  15  days  follov^ng 
the  date  of  receipt  by  the  certifying 
agent 

%  206.423    Feaa  tor  Import  programa, 

(a)  Each  foreign  certification  program, 
other  than  those  operated  by  a  foreign 
country  itself,  that  wants  AMS  to 
determine  whether  its  program  is 
equivalent  to  the  AMS  organic 
certification  program  shall  submit,  as 
authorized  by  the  Independent  Offices 
Appropriations  Act  (31  U.S.C.  9701  et 
seq.),  a  non-refundable  payment  in  the 
amount  stated  in  the  AMS  notice  of 
intent  to  acknowledge  equivalency  sent 
to  them  by  AMS.  The  payment  required 
will  be  based  on  an  hourly  charge  of  $40 
per  hour  for  review  time  plus  any  travel 
and  per  diem  expenses  incurred. 

(b)  No  determination  of  equivalency 
of  such  a  program  shall  be  final  and 
effective  until  such  payment  is  made. 

(c)  The  payment  required  shall  be 
submitted  by  certified  funds  to  AMS 
within  30  days  following  issuance  of  a 
bill  from  AMS  according  to  the 
instructions  provided  with  the  notice  of 
intent  to  acknowledge  equivalency  sent 
by  AMS. 

§  M6.424    Payment  of  faea  and  ottiar 


(a)  All  fees  shall  be  submitted  in  the 
form  of  a  certified  check  or  money  order 
made  payable  to  the  Agricultural 
Marketing  Service  and  sent  according  to 
the  billing  instructions. 

(b)  All  rees  submitted  later  than  the 
time  indicated  in  the  applicable  section 
shall  be  subject  to  interest,  penalties  and 
administrative  costs,  as  provided  in  the 
Debt  Collection  Act  of  1982  (31  U.S.C 
3717).  and  may  result  in  the  loss  of  or 
failure  to  obtain  certification, 
accreditation,  or  equivalency  status. 

M  205.425  through  206.429    [Raearvad]. 

Compliance  Review  and  Other  Testing 

f  206.430    Complianoa  review. 

(a)  A  certifying  agent  shall  arrange  for 
periodic  sampling  and  residue  testing, 
not  less  fi^uently  than  every  five  years, 
of  agricultural  products  produced  on 
certified  organic  farms  or  wild  crop 
harvesting  operations  and  handled 
through  certified  handling  operations 
certified  by  that  agent  to  determine  if  an 
agricultural  product  contains  a 
detectable  residue  level  of  a  pesticide  or 
other  prohibited  substance.  To  the 
extent  that  certifying  agents  are  aware  of 


a  violation  of  applicable  laws  relating  to 
food  safety,  they  are  required  to  report 
such  violation  to  the  appropriate  health 
agencies  (Federal,  State,  and  local). 

(b)  The  Secretary  or  the  applicable 
governing  State  official  shall  arrange  for 
sampling  and  residue  testing  of 
agricultural  products  sold,  labeled,  or 
represented  as  organic,  at  tmy  point  of 
production  or  distribution,  and  may 
require  the  certifying  agent  to  conduct 
sampling  and  residue  testing  of  such 
products  originating  from  operations 
certified  by  that  agent  in  order  to 
determine  if  such  products  contain  a 
detectable  residue  level  of  a  pesticide  or 
other  prohibited  substance. 

(c)  Sample  collection.  (1)  Each 
product  sample  collected  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section 
shall  be  collected  by  an  inspector 
representing  the  Secretary,  certifying 
agent,  or  applicable  governing  State 
official  and  submitted  for  analysis  to  a 
laboratory  accredited  for  the  product 
test,  in  accordance  vtrith  Subdiapter  400 
of  the  Food 'and  Drug  Administration 
"Investigations  Operations  Manual." 
available  bom  the  FDA.  Division  of 
Emergency  and  Investigation 
Operations,  5600  Fishers  Lane. 
Rockville  MD  20857. 

(2)  The  analytical  methods  used  to 
test  each  product  sample  shall  be 
selected  as  appropriate  bom: 

(i)  The  FDA  "Pesticide  Analytical 
Manual,"  Volumes  I  and  H,  available 
from  the  FDA.  E)epartment  of  Health, 
Education  and  Welfare,  200  C  Street 
S.W.,  Washington,  DC  20204; 

(ii)  The  "FSIS  Residue  Chemistry 
Guidebook",  available  by  request  from: 
FSIS  Qualify  Systems  Branch,  Room 
516-A,  Annex  Building,  300  12th  Street 
S.W..  Washington,  DC  20250-3  700«  or 

(iii)  The  "Official  Methods  of 
Analysis"  of  the  Association  of  Official 
Analytical  Chemists  International 
(AOAQ),  available  by  request  from: 
AOACI,  481  North  Frederick  Ave.,  Suite 
500,  Gaithersburg,  MD  20877. 

(3)  The  results  of  all  sampling  and 
testing  performed  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section  for 
each  product  sample  shall  be  reported 
to  the  certifying  agent  or  applicable 
governing  State  official,  and  to  the 
Secretary,  Provided,  That  ii  any  test 
result  indicates  that  the  product  sample 
contains  a  residue  level  of  a  pesticide  or 
other  prohibited  substance  that  exceeds 
the  EPA  tolerance  level  ■  or  the  FDA 
action  level.^  as  applicable,  for  that 


>  40  CFK  parts  ISO,  ISS.  and  186. 

'The  FDA  action  levels  are  published  in  the  FDA 
publication  entitled  "Action  Levels  for  Poisonouk 
or  Deleterious  Substances  in  Human  Food  and 
Animal  Feed."  Single  copies  of  this  booklet  are 


substance,  the  certifyii^  agent, 
governing  State  official,  or  the  Secretary 
also  shall  inform  the  appropriate  health 
agencies  of  the  results  of  the  residue 
test. 

(d)  Residue  test  investigations.  (1)  If 
the  results  of  the  testing  and  sampling 
performed  piusuant  to  paragraphs  (a) 
and  (b)  of  this  section  indicate  that  the 
product  sample  contains  a  detectable 
residue  level  of  a  pesticide  or  other 
prohibited  substance,  the  certifying 
agent,  the  applicable  governing  State 
official,  or  die  Secretary  shall  conduct 
an  investigation  of  the  certified 
operation  that  produced  or  harvested 
the  product  represented  by  the  sample 
to  determine  the  cause  of  the  detectable 
residue  level,  and  may  require  the 
producer  or  handler  of  such  product  to 
prove  that  any  prohibited  substance  was 
not  applied  to  such  product. 

(2)  If  the  certifying  agent,  applicable 
governing  State  official,  or  the  Secretary, 
determines  as  a  result  of  the 
investigation  that  the  detectable  residue 
level  of  the  pesticide  or  other  prohibited 
substance  exceeds  the  unavoidable 
residual  environmental  contamination 
level  for  the  detected  pesticide  or  other 
prohibited  substance,  or  that  the 
detected  pesticide  or  other  prohibited 
substance  was  the  residt  of  an 
intentional  application,  then  the 
agricultural  products  represented  by  the 
sample  shall  not  be  sold  or  labeled  as 
organically  produced,  and  the 
Administrator  may  institute  proceedings 
to  terminate  certification  of  the 
operation,  or  portion  of  an  operation, 
frt>m  which  the  agricultural  products 
represented  by  the  sample  originated,  as 
provided  for  in  §  205.219  of  subpart  D. 

1206.431    Preharvaet  tissue  testlns. 

(a)  General.  The  Secretary,  the 
applicable  governing  State  official,  or 
the  certifying  agent  may  require  a 
preharvest  tissue  test  of  any  crop  to  be 
sold  or  labeled  as  organically  produced 
that  is  grown  on  soil  suspected  by  the 
Secretary,  the  applicable  governing 
State  official,  or  the  certifying  agent  of 
harboring  a  contaminant. 

(b)  Preharvest  tissue  test  sample 
collection.  (1)  The  preharvest  tissue  test 
sample  collection  conducted  piusuant 
to  paragraph  (a)  of  this  section  shall  be 
performed  by  an  inspector  representing 
the  Secretary,  certifying  agent,  or 
applicable  governing  State  official  and 
shall  be  collected  and  submitted  for 
testing  in  accordance  with  Subchapter 
400  of  the  "FDA  Investigations 


available  &f>n:  Industry  Activities  Section  (HHF- 
326).  CFSN/FDA,  200  C  Street  S.W.,  Washingtoe. 
DC  20204.  W- 


\ 
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Operations  Mannal"  to  a  laboratoiy 
accradited  for  the  product  test. 

(2)  The  analytical  methods  used  to 
determine  whether  a  preharvest  tissue 
test  sample  contains  a  residue  of  a 
contaminant  shall  be  selected  as 
appropriate  hnm  the  FDA  "Pesticide 
A;ialytical  Manual,"  Volumes  I  and  II, 
or  the  "Official  Methods  of  Analysis"  of 
the  Association  of  Official  Anal3rtical 
Chemists. 

(c)  Reporting  of  preharvest  tissue  test 
msults.  The  results  of  each  preharvest 
tissue  test  shall  be  reported  to  the 
Secretary  and.  Provided.  That  if  the  test 
leralt  indicates  that  the  residue  level  of 
a  contaminant  in  the  organically 
produced  crop  exceeds  the  EPA 
tolerance  or  n)A  action  level,  the 
certifying  agent  or  applicable  official 
•ko  shall  report  the  results  to  the 
appropriate  regulatory  agency. 

1208.432  Emergency  peet  or  dlMMe 

If  a  pesticide  or  other  prohibited 
lubatance  is  applied  to  a  certified 
organic  farm,  Mrild  crop  harvesting,  or 
handling  operation  due  to  a  Federal  or 
Slate  emergency  pest  eradication  or 
disease  treatment  program,  and  the 
ceitifled  operation  otherwise  meets  the 
requirements  of  this  part,  the 
certification  status  of  the  operation  shall 
not  be  affected  as  a  result  of  the 
application  of  the  pesticide  or  other 
prohibited  substance.  Provided.  That: 

(a)  Any  harvested  crop  or  plant  part 
to  be  harvested  that  has  contact  with  a 
prohibited  substance  applied  as  the 
result  of  a  Federal  or  State  emergency 
peat  eradication  or  disease  treetment 
program  is  not  sold  or  labeled  as 
orunically  produced:  and 

(b)  Any  livestock  that  are  treated  with 
a  prohibited  substance  applied  as  the 
result  of  a  Federal  or  State  emergency 
pest  or  disease  treatment  program,  or 
product  derived  from  such  treated 
livestock,  shall  not  thereafter  be  labeled 
or  sold  as  oiganicaliy  produced,  except 
that: 

(1)  Milk  or  milk  products  may  be 
labeled  or  sold  as  organically  produced 
beginning  12  months  followixig  the  last 
date  that  the  dairy  animal  was  treated 
with  the  prohibited  substance;  and 

(2)  The  offspring  of  gestating 
mammalian  breeder  stock  treated  writh  a 
prohibited  substance  may  be  considered 
organic  Provided.  That  the  breeder  stock 
was  not  in  the  last  third  of  gestation  on 
the  last  date  that  the  breeder  stock  was 
treeted  with  the  prohibited  substance. 

1206.433  Reporting  the  appttceHonef  a 
proMbrted  substanee. 

A  producer  or  handler  shall 
immediately  report  any  in«t«nr«i  of 


application  of  a  prohibited  substance  on 
their  certified  operation  to  their 
certifying  agent  and  shall  inform  the 
agent  of  the  reason  for,  or  the  cause  of, 
the  application. 

If  205.434  through  206.451    (Reearvadl. 

Appeals 


1206.452 

Any  person  subject  to  the  Act  who 
believes  that  he  or  she  is  adversely 
affected  by  a  decision  of  a  membM'  of 
the  National  Organic  Program  staff  or  by 
a  certifying  official  may  appeal  such 
decision  to  the  Administrator. 

H  206.463  through  206.470    [Raaarved]. 

Equivalency  of  Imported  Organic 
Producta 

1206.400  «Nglbilttyo(agrteulluFal 
prooucia  for  Mnponaoon  who  me  unnao 


Any  agricultiiral  product  imported 
into  the  United  States  that  is  labeled  or 
sold  as  organic  or  that  contains  an 
ingredient  represented  as  organic  shall 
have  been  produced  and  handled  under 
an  organic  certification  program  that  the 
Secretary  has  determined  provides 
safeguards  and  guidelines  governing  the 
production  and  handling  of  such 
products  that  are  at  least  equivalent  to 
the  requirements  of  the  Act  and  the 
regulations  set  forth  in  part  205. 


1206.401    OelarmtneMon  e«  ttte 

equMSiency  or  foreign  i 


The  determination  of  the  equivalency 
to  the  Act  and  regulations  in  part  205  of 
a  foreign  organic  certification  program 
will  be  based  on  an  evaluation  of  the 
following  components  of  the  program's 
provisions  for  organically  produced  and 
handled  agricultural  products: 

(a)  The  standards  of  production  and 
handling  for  agricultural  products; 

(b)  The  list  of  substances  alloMred  and 
prohibited  for  use  in  the  production  and 
handling  of  agricultural  products  and 
the  criteria  for  establishing  the 
allowance  or  prohibition  of  substances 
used  in  organic  production  and 
handling; 

(c)  The  requirements  for,  and  process 
by  which.  Carms  and  handling 
operations  are  inspected  and  certified  as 
operating  under  a  system  of  organic 
hrming  and  handling,  including  the 
requirements  for  documentation  of  the 
practices  and  substances  used; 

(d)  The  measures  identified  to  provide 
adequate  enforcement  for,  and 
protection  against,  violations  of  the 
program  requirements; 

(e)  The  requirements  for  and  process 
by  which  agents  are  evaluated  and 
accredited  by  an  agency  of  the 


government  as  being  qualified  to  certify 
organic  farm,  wild  crop  harvesting,  or 
handling  operations;  and 

(0  Any  other  information  relevant  to 
the  production  and  certification  of 
organically  produced  products 
including  the  administration  of  the 
foreign  organic  certification  program. 

1206.402  PreoeaeforaetabHsNng 
eouivaiencv  of  loralan  oroarama. 

(a)  A  foreign  organic  certification 
program  that  wants  a  determination  of 
the  equivalency  of  its  program,  as 
provided  for  in  §  205.481.  shall  submit 
to  the  Secretary  a  complete  and  accurate 
description  of  its  program,  including 
any  of  the  laws  and  applicable 
requirements  upon  which  the  program 
is  based  and  any  information  requested 
by  the  Secretary. 

(b)  The  foreign  organic  certification 
program  shall  be  notified  of  the 
determination  as  follows: 

(1)  A  foreign  organic  certification 
program  that  the  Secretary  determines 
to  have  safeguards  and  guidelines 
equivalent  to  the  Act  and  regulations  in 
part  205.  the  program's  representative 
shall  be  notified  in  writing  of  the  date 
upon  which  agricultural  products 
produced  and  handled  under  that 
program  may  begin  to  be  imported  into 
the  United  States  and  sold  or  labeled  as 
organically  produced;  and 

(2)  A  foreign  organic  certification 
program  that  the  Secretary  determines 
does  not  have  guidelines  and  safsguards 
equivalent  to  the  Act  and  the 
regulations  in  part  205.  the  program's 
representative  shall  be  notified  in 
writing  of  the  basis  for  such 
determination.  After  receipt  of  the 
notice,  the  program  representative  may 
reapply  at  any  time. 

(c)  If  at  any  time  the  Secretary 
determines  that  a  foreign  program  is  not 
equivalent,  the  Secretary  may  withdraw 
the  equivalency  status.  Termination  of 
the  equivalency  status  will  be  effective 
upon  receipt  of  the  notice. 

1206.403  MelnlanencaeleMglblOtyler 


(a)  Maintenance  of  eligibilify  for 
importation  of  agricultiuvl  products  into 
the  United  States  that  are  to  be  sold  or 
labeled  as  organic  will  depend  on  the 
results  of  periodic  reviews  by  the 
Secretary  of  the  foreign  organic 
certification  program  under  which  the 
products  are  produced  and  handled, 
and  the  timely  submission  of  documents 
and  other  information  necessary  to 
reevaluate  the  equivalency  status  of  the 
foreign  organic  certification  program,  as 
requested  by  the  Secretary,  including 
any  amendments  made  to  the  foreign 
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organic  certification  program's 
raouirements. 

(d)  For  agricultural  products  imported 
into  the  United  States  to  continue  to  be 
eligible  to  be  sold  or  labeled  as  organic, 
the  program  representative  of  the 
program  under  which  they  were 
produced  and  handled  must  notify  the 
Secretary  of  any  amendments  made  to 
the  program  requirements  prior  to  their 
implementation. 

M  206.404— 206.800    [Reaarvad] 

PARTS  206—209  [RESERVED] 

Dated:  Decembw  5. 1997. 
Mktaael  V.  Dunn, 
Assistant  Secretary,  Marketing  and 
Regulatory  Progmnu. 

Note:  The  following  Attachment  will  not 
appear  in  the  Code  of  Federal  Regulations. 

It 


Attachment — Regoletory  Impact 

for  Propoaed  Rates  bnplementing  tlis 
Organic  Foods  Production  Act  of  1900 

The  Need  for  the  Proposed  Action 

The  Oigsnic  Foods  Production  Act  (OFPA) 
of  1990,  Title  XX]  of  the  Food.  Apicultuie, 
Conservation  and  Trade  Act  of  1990  (Farm 
Bill).  U.S.C.  Title  7.  mandates  that  the 
Secretary  of  Agriculture  develop  a  national 
organic  program.  The  OFPA  spates  that  the 
Secretary  shall  establish  an  organic 
certification  program  for  fanners,  wild  crop 
harvesters  and  handlers  of  agricultural 
products  that  have  been  produced  using 
organic  methods  as  provided  for  in  the 
OFPA.  In  addition,  section  6514  of  the  OFPA 
requires  the  Secretary  to  establish  and 
implement  a  program  to  accredit  a  governing 
State  official  or  any  private  person,  who 
meets  the  requirements  of  the  Act,  as  a 
certifying  agent  to  certify  that  form,  wild  crop 
harvesting  or  handling  operations  are  in 
compliance  with  the  standards  set  out  in  the 
regulation.  As  mandated  by  the  OFPA  in 
section  6501,  the  regulations  are  proposed  for 
the  following  purposes:  (1)  to  establish 
national  standards  governing  the  marketing 
of  certain  agricultural  products  as  organically 
produced  products;  (2)  to  assure  consumers 
that  organically  produced  products  meet  a 
consistent  standard;  and  (3)  to  facilitate 
interstate  commerce  in  h«8h  and  processed 
food  that  is  organically  produced.  The 
purposes  of  the  OFPA  are  similar  to  those  of 
the  quality  grading  programs  cturently 
provided  by  USDA  for  many  agricultural 
products. 

The  following  regulatory  assessment  is 
provided  to  fulfill  the  requirements  of 
ExecutfVe  Order  12866.  This  assessment 
consists  of  a  statement  of  the  need  for  the 
proposed  action,  an  examination  of 
alternative  approaches,  and  an  analysis  of  the 
benefits  and  costs.  The  analysis  is  necessarily 
descriptive  of  the  antici(>ated  impacts  of  the 
proposed  r\ile.  In  the  absence  of  basic  market 
data  on  the  prices  and  quantities  of  organic 
goods  and  services  and  the  costs  of  organic 
production,  it  is  not  possible  to  provide 
qtiantitative  estimates  of  the  benefits  and 
costs  of  tlie  proposed  rule,  except  for  the  cost 


of  fees  and  recordkeeping  proposed  by  the 
USDA  Consequently,  the  analysis  does  not 
contain  an  estimate  of  net  benefits.  Rather,  it 
describes  the  developments  leading  up  to  the 
passage  of  the  OFPA,  outlines  current  market 
conditions  and  recent  trends,  and  identifies 
the  t3rpe8  of  benefits  and  costs  suggested  by 
the  changes  in  market  conditions  that  the 
rule  is  expected  to  produce. 

The  OFPA  was  introduced  at  the  request  of 
the  organic  community  after  it  experienced  a 
number  of  problems  in  the  marketing  of 
organic  products.  Because  many  consumers 
are  willing  to  pay  price  premiums  for  organic 
food,  producers  (fiirmers  and  wild  crop 
harvesters)  and  handlers  have  an  economic 
incentive  to  label  their  products  organic.  But 
one  problem  is  that  organic  products  cannot 
be  distinguished  hom  conventionally 
produced  products  by  sight  inspection; 
hence,  consumers  rely  on  verification 
methods,  such  as  certification  by  private 
entities  or  verification  by  retailers.  To  the 
extent  that  consumers  cannot  verify  organic 
product  claims  and  are  therefore  vulnerable 
to  fraud  from  the  mislabeling  of  organic 
products,  implementation  of  uniform  organic 
standards  and  mandatory  certification  can  be 
presumed  to  be  beneficial. 

A  second  problem  is  the  lack  of  uniformity 
in  various  aspects  of  standards  defining 
organic  prodiiction.  As  organic  production 
became  established  in  the  1980's,  certi.'ying 
agencies  were  formed  and  some  States  passed 
laws  establishing  standards  for  organic 
production.  However,  many  standards  fiDr 
production,  processing  and  labeling  of 
organic  products  were  different  to  some 
degree,  causing  disagreements  between 
certifiers  over  whose  standards  would  apply 
to  ingredients  used  in  multi- ingredient 
organic  processed  products.  Disagreements 
about  standards  also  created  sourcing 
problems  for  handlers  of  these  multi- 
ingredient  products,  which  at  times  resulted 
in  losses  for  producers  of  organic  ingredients. 

Producers,  handlers  and  certifiers  apf>ear 
to  pay  the  costs  resulting  from  the  lack  of 
uniformity  in  standards,  which  interferes 
witl^fficient  resource  allocation.  However, 
whether  these  costs  are  significant  is  an 
empirical  question.  The  data  needed  to 
estimate  the  effiact  of  disagreements  between 
certifiers  on  producer  and  handler  costs 
would  have  to  be  collected.  The  costs  of 
negotiating  and  maintaining  reciprocity 
agreements  among  certifiers  would  provide 
one  cost  measure.  These  reciprocity 
agreements,  which  specify  the  conditions 
under  which  certifiers  recognize  each  others' 
standards,  would  be  unnecessary  within  a 
uniform  national  standards  program.  The 
costs  of  private  accreditation  or  shipment-by- 
shipment  certification,  required  to  gain 
access  to  some  foreign  markets  such  as  the 
European  Union  (EU),  offer  another  indirect 
measure  of  the  burden  of  the  current  system 
of  variable  standards.  Certifiers  would  need 
to  be  surveyed  to  estimate  these  costs. 

The  lack  of  uniformity  in  various  aspects 
of  organic  standards  potentially  reduces 
consumer  welfare  by  creating  confii^on  over 
the  meaning  of  organic.  However,  the 
existence  of  different  standards  for  organic 
production  may  provide  consumers  with  a 
choice  of  products  which  they  may  not  have 


under  a  program  with  a  unifinrm  standard. 
Our  review  of  the  literatuie  did  not  find 
results  of  surveys  of  consumers'  perceptions 
of  the  characteristics  of  organic  foods. 
Consumer  siuveys  focusing  specifically  oa 
the  meaning  of  organic  and  consumer 
preferences  for  organic  standards  would  need 
to  be  conducted  to  determine  more  precisely 
the  nature  and  extent  of  consumer  confusion 
with,  and  level  of  confidence  in,  the  status 
quo. 

A  third  problem  is  the  constraint  on  «»■*<«* 
growth  resulting  from  the  prohibition  on 
labeling  meat  and  poultry  products  as 
organic.  The  USDA  Food  Safety  and 
Inspection  Service  (FSIS)  has  withheld 
approval  for  the  use  of  organic  labels  on 
these  products  pending  the  outcome  of  this 
rulemaking.  Industry  data  indicate  the 
existence  of  a  small  market  for  "natural" 
meat,  measured  as  sales  of  meat  from  natural 
foods  stores,  but  no  data  are  available  on 
what  proportion  of  these  sales  might  be 
represented  by  organic  meat.  The  data  also 
ore  lacking  with  which  to  estimate  the 
demand  for  organic  meat  and  proceassd 
products  containing  organic  meat.  Consumer 
surveys  indicating  the  degree  of  interest  in 
these  products  would  provide  a  measure  of 
demand. 

AlteiBativea  to  the  Piopoaed  Role 

Status  Quo:  The  Organic  Market  in  the 
Absence  of  Regulation 

Sales  of  organic  food  products  produced 
under  a  wide  variety  of  protocols  have  grown 
at  approximately  20  percent  per  year  sii>oe 
1990,  the  year  the  OFPA  was  passed  (Table 
1).  Aiuiual  sales  data  are  not  available  prior 
to  1990.  but  sales  growth  was  approximately 
10  percent  from  1980  to  1989.  Although  the 
growth  in  the  organic  industry  since  1989  has 
occurred  without  direct  involvement  of  the 
Federal  government,  the  establishment  of 
national  standards  and  accreditation  could 
have  been  anticipated  by  the  industry  since 
1990,  when  Congress  p>assed  the  OFPA. 
Economic  theory  suggests  the  hypothesis  thM 
investments  in  production,  new  product 
development,  and  marketing  during  this 
period  may  have  incorporated  expectations 
for  OFPA  implementation.  It  has  not  been 
possible  to  test  this  hypothesis  or  to  separate 
out  the  effect  of  these  expectations  from  other 
forces  on  industry  growth. 

The  EU  is  (he  largest  market  for  organic 
food  outside  the  United  States.  Valued  at 
approximately  Si. 7  billion  in  1990,  the 
European  market  bos  been  proiected  to  grow 
at  a  rate  of  25  percent  per  year,  reaching 
approximately  $14  billion  by  the  year  2(XX> 
(Tate,  p.  72).  The  EU  regulations  establishing 
the  basis  for  equivalency  in  organic 
production  among  EU  members  and  Cor 
imports  from  outside  the  EU  were  adopted  in 
1991  (Council  Regulation  2092/91)  (Byng,  p. 
21).  These  rules  are  being  implemented  bjr 
EU  Member  Countries,  many  of  whom 
already  have  been  operating  under  their  own 
nationidly  recognized  and  mandated 
standards  of  production  and  iiupection.  The 
EU  regulations  allow  for  imports  from  non- 
EU  countries  whose  national  standards  have 
been  recognized  as  equivalent  to  the  EU 
standards  (Commission  Regulation  94^92). 
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Intanuitiooal  acc«M  to  domMtic  organic 
product*  may  be  v«ry  influential  on 
development  of  the  organic  industry  in  the 
United  State*.  In  the  absence  of  national 
standards,  U.S.  organic  producers  have  been 
■bis  to  access  European  markets  only  by 
fthtifning  specific  product  permissions 
pitwl  to  individual  importers  by  organic 
regulatory  authorities  in  an  EU  Member  State 
(Byng,  p.  27-28).  This  process  requires  the 
importer  to  satiafjr  Um  authorities,  through 
documentation  and  poasible  site  inspection, 
that  the  product  in  question  has  been 
certified  to  have  been  produced  under 
equivalent  standards  of  production  and 
iiMpaction.  It  was  intended  as  a  temporary 
amogHBml  to  accommodate  non-EU 
countries  that  had  not  yet  established 
government  systems  regulating  organic     -f 
production  and  certification.  Growth  in  the 
trade  of  organic  products,  particularly 
axporta.  may  be  afiactad  if  equivalency 
betwaan  tha  BU  and  the  United  SUtes  is  not 
established. 

In  the  abaance  of  a  national  program,  tha 
use  of  the  term  organic  may  be  afbcted  by 
the  policies  and  regulations  of  other 
regulatory  bodies.  For  example,  FSIS 
currently  does  not  approve  the  use  of  an 
organic  label  on  meat  and  poultry,  and 
without  national  standards  they  may 
continue  their  current  restrictions,  ibus 
limiting  growth  in  the  sales  of  organic  meal 
and  poultry.  The  Food  and  Drug 
Administration  (FDA)  has  allowed  organic 
labeling  for  all  other  food  products  with  the 
expectation  that  standards  will  be 
forthcoming.  In  the  absence  of  a  national 
standard.  FDA's  future  position  on  organic 
iafaaling  is  uncertain.  Additionally,  in  the 
abamce  of  a  national  program,  certifying 
agents  would  not  be  required  to  recognize 
another  certifier's  standards  as  equivalent.  A 
lacic  of  reciprocity  between  certifiers  also 
may  stifle  the  growth  in  trade  of  organic 
products  for  reasons  previously  discussed  in 
the  section  of  this  assessment  which 
discusses  the  need  for  this  proposed  action. 

A  Pun  Food  Model 

Some  consumers  expect  organic  food  to  be 
pure  food:  that  is,  food  which  is  completely 
free  of  synthetic  chemicals  (Burros,  p.  C-1). 
A  pure  food  standard  could  be  deflned  either 
as  one  which  would  not  allow  any 
exceptions  to  the  prohibition  on  the  use  of 
synthetic  suImIuiobs.  including  the  proposed 
use  of  soma  aubatances  in  emergency 
situations,  or  as  one  which  would  require 
that  food  test  completely  free  of  chemical 
residues.  Such  a  standard  could  be  posed  as 
an  alternative  to  the  proposed  rule:  however, 
it  would  be  mora  restrictive  than  the 
Standard  outlined  in  the  OFPA,  and  would 
require  an  amendment  to  the  OFPA. 

Residue  free  food  may  be  more  restrictive 
than  the  standards  of  production  and 
handling  currently  adopted  by  the  organic 
industry  itself.  Standards  based  on  residue 
testing  have  been  rejected  by  the  industry 
because:  (1)  residue  testing  focuses  on  the 
end  product  rather  than  the  production 
process:  (2)  not  all  synthetic  chemicals  used 
in  production  are  detectable  as  residues:  and 
(3)  some  residuaa  may  appear  in  a  product 
that  has  baao  pcoduoad  organically  because 


of  unavoidable  contamination  in  tha  soil, 
drift,  or  for  other  reasons  w^iich  are  beyond 
the  farmer's  control. 

Establishing  organic  standards  to  meet  a 
pure  food  definition  could  be  expected  to 
increase  marginal  costs,  causing  the  supply 
curve  to  shift  in  and  prices  to  increase, 
ceteris  paribus.  Some  consumers,  such  as 
chemically  sensitive  persons  or  those  who 
advocate  pure  food,  likely  would  be  willing 
to  pay  for  a  more  restrictive  definition  for 
organic  food.  Other  consumers  would  find 
the  higher  prices  likely  to  result  from  a  pure 
food  standard  beyond  their  willingness  to 
pay  for  organic  products  and,  therefore,  may 
chooae  not  to  purchase  organic  products. 

The  niche  market  for  pure  food  could  be 
supplied  by  organic  producers  and  handlers 
within  the  context  of  the  regulations  and 
restrictions  contained  in  the  final  rule. 
Individual  formers  and  handlers  would 
continue  to  have  the  option  of  putting 
additional  information  about  their 
production  methods  on  labeling  materials  of 
organic  products,  or  otherwise  meeting  the 
product  specifications  of  a  pure  food  model, 
as  long  as  these  were  not  inconsistent  with 
the  national  standards.  Such  additional 
information  is  subject  to  the  same  truth  In 
labeling  requirements  as  applied  to  all 
products.  A  certifier  would  be  able  to  supply 
verification  of  additional  product  claims  as  a 
service  to  its  clients,  without  requiring  that 
all  of  its  certified  clients  meet  such  product 
specifications. 

Exemption  of  Small  Cerlifiert  From 
Accreditation 

As  explained  below  in  the  section  entitled 
"Coats  of  the  Propoaed  Rule"  and  as 
demonstnted  in  Table  5.  the  smallest 
certifien  (those  with  annual  revenuea  of 
S254)00  or  less)  may  not  have  the  reaources 
to  meet  all  of  the  requirements  of  the  rule, 
such  as  accreditation  fees,  administrative  and 
personnel  requirements,  and  conflict  of 
interest  restrictions,  based  on  their  current 
structure  and  revenues.  Therefore,  exempting 
the  smallest  certifiers  from  the  accreditation 
requirmnent,  similar  to  small  producers  Being 
exempt  from  certification  requirements, 
could  mitigate  the  adverse  impact  of  the  rule 
on  this  group.  This  option,  however,  would 
require  a  legislative  amendment  to  the  OFPA. 

"The  exemption  of  the  smaller  certifiers 
from  accreditation  would  carry  with  it  many 
of  the  limitations  resulting  from  the  absence 
of  Federal  oversight.  International  trade 
would  likely  be  limited  to  products  certified 
by  accredited  certifiers.  Protecting  domestic 
consumers  from  inappropriate  organic  claims 
on  the  labels  of  products  certified  by  exempt 
certifiers  would  likely  lead  to  greater 
confusion  over  labels  in  the  marketplace. 
Federal  enforcement  agencies  such  as  FDA. 
the  Bureau  of  Alcohol.  Tobacco  and  Firearms 
(ATF).  and  FSIS  might  wish  to  distinguish 
accredited  certifiers  from  those  certifiers  who 
are  exempt,  perhaps  by  requiring  accredited 
certifiers'  clients  to  include  the  USDA  seal  on 
their  product  labels. 

One  of  the  purposes  of  the  OFPA  described 
in  the  statute  is  to  assure  consumers  that 
organically  produced  products  meet  a 
consistent  standard.  Without  Federal 
oversight  of  certifiers,  it  would  be  difficult  to 


ensure  that  one  national  standard  of 
production  and  handling  for  agricultural 
products  would  be  employed.  The  result 
could  be  the  continuation  of  reciprocity 
agreements  between  small,  exempt  certifiers 
and  large  accredited  ones.  This  could  result 
in  a  cost  for  small  entities,  while  providing 
less  benefit  to  certified  producers  and 
handlers  than  would  be  provided  them  by 
accreditation  of  all  certifiers. 

Benefits  of  tha  Propoaed  Rule 

There  are  three  points  to  note  regarding  the 
following  discussion  of  benefits.  First,  while 
the  costs  of  the  rule  may  initially  fall  on 
certifiers,  the  benefits  should  be  more  widely 
distributed.  The  expected  growth  in  the 
demand  for  organic  products  should  create 
benefits  for  consumers,  producers,  handlers 
and  certifiers.  Second,  not  all  benefits  that 
may  arise  from  the  rule  are  primarily 
economic  or  quantifiable.  Potential  benefits 
which  are  neither  quantifiable,  such  as 
increased  protection  for  consumers 
producers  and  handlers,  nor  economic,  such 
as  greater  communication  among  program 
participants  and  the  NOP  staff,  are  discussed 
here  along  with  the  economic  benefits.  Third, 
where  economic  data  are  available,  they  are 
geiterally  not  adequate  to  quantify  economic 
benefits. 

Consumer  Benefits 

Two  potential  benefits  may  accrue  to 
cooaumers  as  a  result  of  the  proposed  rule: 
pralacUon  from  false  and  misleading  organic 
food  labels  and  a  choice  of  a  wider  variety 
of  organic  foods. 

Without  a  national  standard,  consumers 
can  be  mislead  by  labels  on  processed 
products  claiming  to  contain  organic 
ingredients,  when  in  fact  some  of  the 
ingredients  may  not  be  organically  produced 
or  individual  ingredients  may  be  certified 
under  different  standards  of  organic 
production.  The  proposed  organic  standards 
and  USDA  accreditation  of  certifiers  might 
benefit  consumers  by  providing  assurance  of 
the  authenticity  of  organic  claims.  However, 
without  additional  data,  it  is  not  possible  to 
quantify  this  benefit. 

Establishing  a  national  standard  for  tha 
organic  label  is  expected  to  increase  the 
supply  and  variety  of  organic  products, 
especially  organic  meat  and  poultry, 
available  to  consumers  in  the  market  The 
organic  label  on  meat  and  poultry  products, 
including  processed  foods  such  as  soups  and 
entrees  containing  meat  and  poultry,  would 
likely  account  for  the  bulk  of  new  items  that 
would  enter  the  market  following 
implementation. 

Producer  and  Handier  Benefits 

As  previously  discussed,  the  proposed  rule 
addresses  the  problem  of  existing  certifying 
agents  using  different  standards  and  not 
granting  reciprocity  to  other  certifying  agents. 
By  accrediting  certifiers,  the  rule  would 
establish  the  requirements  and  enforcement 
mechanism  that  would  protect  producers  and 
handlers  from  inconsistent  certification 
services,  lack  of  reciprocity  between 
certifiers,  and  competition  frxim  fraudulent 
products,  all  of  which  can  increase  costs  or 
reduce  revenues.  In  the  absence  of  a  system 
of  accreditation,  the  certifier  of  a  final 
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product  is  not  required  to  recognize  the 
certification  of  an  intermediate  product 
Thus,  both  primary  farmers  and  food 
handlers  face  a  risk  of  being  unable  to  sell 
certified  organic  product  when  more  than 
one  certifier  is  involved.  The  monitoring 
activities  of  accreditation  should  reduce  the 
risk  of  restricted  market  access,  and  ensure 
that  certifiers  are  using  consistent  criteria  for 
certification  and  that  certification  personnel 
are  knowledgeable  and  froe  from  conflicts  of 
interest 

The  lack  of  a  national  standard  for  the 
organic  label  may  present  a  barrier  to 
marketing  organic  food  products  in  the 
United  States  and  abroad.  Current  data  show 
organic  sales  growing  at  the  rate  of  about  20 
percent  per  year.  It  is  unclear  whether  the 
growth  rate  will  continue,  increase,  or 
decrease  as  a  result  of  regulating  the  organic 
industry.  In  the  absence  of  technical  barriets 
to  increasing  production,  implementation  of 
the  rule  is  expected  to  result  in  an  increase 
in  the  rate  of  growth  for  organic  exports  and 
organic  meat  and'^ultry. 

It  is  expected  that  national  staodards 
would  create  the  conditions  necessary  for 
increased  access  to  international  markets. 
Despite  restricted  access  to  the  European 
market,  the  United  States  is  the  most 
important  non-EU  supplier  of  organic 
products  to  EU  countries  (Foreign 
Agriculture  Service  (FAS),  1995).  Import 
authorizations  have  been  granted  for  a 
number  of  raw  and  processed  commodities, 
including  sunflowers,  buckwheat,  beans, 
sugar  and  apples.  Demand  is  strong 
throughout  the  European  Union,  and  the 
organic  market  share  has  been  projected  to 
reach  2.5  percent  of  total  food  consumption 
expenditures  by  1998.  Austria  expects  its 
organic  market  share  to  equal  one  third  of  all 
food  sales  by  the  year  2000  (FAS.  Austria). 
In  1994,  France  and  Germany  combined  had 
total  retail  sales  of  organic  foods  equal  to  that 
of  the  United  States  (approximately  S2 
billion)  (FAS,  France  and  Germany).  Japan's 
retail  sales  for  that  year  were  estimated  to  be 
$688  million  (SRI  International,  p.  15).  Other 
EU  countries  report  growth  rates  equal  to  or 
greater  than  the  current  growth  rate  in  the 
United  States  of  about  20  percent  f>er  year. 
Upon  recognition  of  equivalency  by  the  EU 
and  the  removal  of  the  trade  restrictions 
expected  to  follow  implementation  of  the 
final  rule,  larger  growth  in  exports  of  organic 
food  products  might  be  anticipated. 

Increased  access  to  international  markets 
also  implies  that  imports  of  organic  products 
to  the  U.S.  may  increase.  Currently,  there  are 
no  restrictions  on  importing  organic  products 
to  the  U.S.  in  addition  to  those  regulations 
applying  to  conventional  products.  Data  are 
needed  on  the  ciurent  trade  balance  in 
organic  products  to  establish  a  baseline  from 
which  to  measure  changes  in  trade  following 
implementation.  The  U.S.  Customs  Agency 
does  not  collect  trade  data  that  distinguish 
organic  from  conventional  goods. 

The  impact  of  national  organic  standards 
on  domestic  production  depends  on 
increasing  demand  and  on  whether 
producers  and  handlers  can  lower  their  unit 
costs  through  expansion  of  their  economies 
of^scale  of  operations.  Increasing  demand 
may  also  create  an  incentive  for  new 


prodiicers  to  enter  the  organic  market  Input 
costs  also  may  decline  if  economies  of  sale 
are  achieved  in  input  industries  producing 
for  the  organic  market.  These  conclusions  are 
necessarily  speculative  given  the  lack  of 
information  on  costs  and  production 
relationships  for  organic  goods.  However, 
such  exftectations  are  consistent  with 
economic  theory  and  experiences  in  other 
industries,  Cains  to  organic  producers  and 
handlers  may  be  partially  offset  by  a  decrease 
in  the  demand  for  comparable  non- 
organically  produced  agricultural  products, 
causing  conventional  producers  and  handlers 
to  lose  market  share. 

With  the  introduction  of  national  standards 
to  regulate  labeling  of  organic  products, 
processed  organic  products  would  acquire 
commercial  item  descriptions  which  are 
currently  used  by  the  food  industry  to 
identify  conventional  products.  Adopting  bar 
codes  and  industry  accounting  practices 
which  identify  organic  goods  would  make  . 
sales  information  more  accessible  for 
research  and  marketing  purposes. 

Certifier  Benefits 

Certifiers  might  experience  benefits  from 
the  rule  through  reductions  in  their 
administrative  costs,  greater  exchange  of 
information,  and  an  increase  in  demand  for 
certification  resulting  from  an  increased 
demand  for  organic  products  and  from  an 
expansion  of  the  organic  market  due  to  new 
products  entering  the  market 

There  are  several  ways  in  which  certifiers' 
administrative  costs  may  be  reduced  as  a 
result  of  the  rule.  First,  increased  assurance 
through  accreditation  might  reduce  certifiers' 
costs  of  maintaining  access  to  organic 
markets  for  their  clients.  Costs  associated 
with  establishing  reciprocity  between 
certifiers  could  be  eliminated.  Accreditation 
and  national  standards  would  remove  the 
need  to  negotiate  individual  reciprocity 
agreements  with  other  certifiers,  and  would 
simplify  the  process  of  certifying  multiple 
ingredient  products,  thus  reducing 
certification  costs.  The  responsibilify  for 
meeting  production  and  certification 
requirements  of  each  ingredient  would  rest 
with  the  certified  producers  and  accredited 
certifiers  of  the  individual  ingredients. 

Second,  certifiers  would  no  longer  would 
have  to  pay  private  organizations  for  the 
accreditation  required  to  gain  access  to  some 
international  markets.  This  would  be  of 
particular  benefit  to  the  smaller  certifiers 
who  may  have  been  tmable  to  enter  these 
markets  because  of  the  high  cost  of 
international  accreditation.  A  portion  of  the 
administrative  fees  paid  by  each  certifying 
agent  would  support  USDA  activities  to 
negotiate  equivalency  of  organic  standards  in 
world  markets  so  that  producer  clients  of  all 
USDA  accredited  certifiers  could  have  access 
to  these  markets. 

Third,  in  the  long  run,  uniform  standard  of 
production,  certification  and  accreditation 
should  reduce  the  cost  of  training 
certification  staff.  Industry-wide  training 
costs  may  increase  initially,  but  should 
decline  as  the  pool  of  trained  certifiers  and 
certification  personnel  increases  and  the 
corresponding  cost  of  training  new 
certification  personnel  decreases,  especially 


in  those  instances  where  personnel  transfer 
from  one  certifier  to  another.  Standardized 
materials,  such  as  compliance  guides  and 
training  manuals,  also  should  contribute  to  a 
reduction  in  the  cost  of  training  certification 
staff.  In  addition,  USDA  accreditation  of 
certifiers  would  present  opportunities  for 
sharing  information  about  standards, 
practices  and  the  general  requirements  of  the 
program  through  the  National  Organic 
Program  staff.  This  information  is  most 
frequently  provided  in  Small  Entify 
Compliance  Guides  and  other  printed 
material. 

The  contribution  of  national  standarda  to 
increasing  domestic  demand  and  opening 
international  markets  to  U.S.  organic 
products  provides  opportunities  for  growth 
in  certification  services.  Certifiers'  average 
costs  of  operation  may  decline  as  fixed  costs 
are  spread  over  a  growing  number  of 
producers. 

Coela  of  the  Proposed  Rule 

Direct  Program  Costs 

The  proposed  rule  would  impose  direct 
costs  on  certifiers  in  the  form  of  a  fee  paid 
to  the  Federal  government  for  USDA 
accreditation,  which  the  OFPA  requires  of  all 
certifiers  of  organic  food  products  in  the 
United  States.  Certifiers,  in  turn,  generate 
revenue  by  charging  producers  and  handlers 
a  certification  fee.  Although  the  proposed 
rule  does  not  regulate  the  amount  of 
certification  fees,  the  OFPA  does  require  that 
food  products  labeled  organic  be  certified, 
and  that  the  fees  which  certifiers  collect  from 
producers  and  handlers  for  this  service  be 
reasonable. 

The  OFPA  also  provides  for  the  collection 
of  reasonable  fees  by  USDA  from  producers 
and  handlers  who  participate  in  the  national 
program.  The  following  analysis  of  costs  thus 
considers  both  flees  to  be  charged  to  certifiers 
and  fees  to  be  charged  to  producers  and 
handlers  to  recover  other  program  coats. 

Certifiers'  costs  of  accreditation  are 
assumed  to  be  passed  on  to  producers  and 
handlers  through  an  increase  in  certification 
fees.  Currently,  supply  and  demand  for 
certification  services  determine  the  fees 
charged  in  most  areas.  Some  States  charge 
minimal  fees  for  certification  and  instead 
subsidize  operating  costs  from  general 
revenues,  llie  majority  of  certifiers  structure 
their  fee  schedules  on  a  sliding  scale  baaed 
on  a  measure  of  size,  usually  represented  by 
the  client's  gross  sales  of  organic  products. 

Direct  national  program  costs  would  equal 
the  cost  of  the  accreditation  program  plus  the 
costs  of  other  functions  carried  out  by  the 
organic  program  staff  (salaries,  overhead, 
materials  review,  compliance  costs,  etc.). 
These  costs  are  estimated  at  approximately 
SI  million  for  the  first  year  that  the  program 
is  in  full  operation  (Table  2).  In  future  years, 
direct  national  program  costs  would  depend 
upon  the  number  of  accreditation  applicants, 
annual  reports  received  from  certifiers,  and 
the  number  of  producers,  handlers  and 
certifiers  who  participate  in  the  program. 
Data  collected  by  AMS  indicate  that  the 
number  of  oi;ganic  farmers  increased  about  12 
percent  per  year  and  the  number  of  organic 
handlers  increased  at  about  11  percent  per 
year  during  the  period  1990  to  1994.  There 
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U  no  indication  that  the  rate  of  growth  has 
continued,  or  that  the  implementation  of  the 
organic  program  would  OMMS  Ml  inCfMM  in 
the  number  of  organic  opantkms:  howwvr. 
growth  in  retail  sales,  the  addition  of  meat 
and  poultry  to  organic  production,  and  the 
possibility  of  incraas«d  exports  suggest  that 
the  number  of  operations  may  increaae. 

At  the  current  (1995)  level  of  retail  sales, 
the  Si  million  program  costs  imply  an 
additional  consumer  cost  from  the  regulation 
of  approximately  .04  cents  per  dollar.  If  the 
known  current  44  certiFiers  were  to  be 
accredited  and  assume  the  total  program  cost 
of  SI  million,  annual  average  costs  per 
certifier  would  be  S22.727.  Assuming  these 
costs  are  passed  on  to  the  estimated  number 
of  4,600  existing  certified  organic  hllUHt 
and  handlers,  and  assuming  that  that* 
certified  fanners  and  handlers  continue  in 
buainaaa.  certification  costs  for  these  4,600 
fanaan  and  handlers  would  incraaae  by  an 
•wage  of  S2 1 7  per  year  as  a  result  of  the 
oiganic  program.  This  increase  may  be 
smaller  if  more  than  4.600  farmers  and 
handlers  are  certified.  Although  the  current 
Im*  an  biad  on  the  anticipated  certification 
of  4,800  fmners  and  handlers,  we  considered 
for  purposes  of  estimating  the  reporting  and 
recordkeeping  burdens  of  the  proposed  rule 
that  the  actual  total  number  of  certified 
{armers  and  handlers  who  may  participate  in 
the  national  program  during  the  first  three 
jrears  of  the  program  may  approximate  12,000 
total  farmers  and  handlers  combined.  These 
distributions  of  direct  program  costs  are 
shown  in  Table  3.  The  actual  distribution  of 
program  costs  will  be  a  function  of  the 
elasticity  of  demand  for  organic  goods.  The 
more  inelastic  the  demand,  the  graalar  tha 
portion  of  costs  paid  by  consumers.  If 
demand  is  elastic,  producers  and  handlers 
will  share  a  larger  portion  of  the  cost,  and 
supply  will  be  affected. 

Producers  and  handlers  would  be  required 
to  produce  and  handle  products  in 
accordance  with  the  standards  wt  fDflii  in  the 
rule,  and  supply  the  iniorawtton  Baoamry  to 
cartifian  to  verify  certification  requirements. 
Thaaa  laquirements  are  not  expected  to 
impaaa  additkiaai  coala  oa  thota  currently 
cartiflad.  Cartillad  bgamn  aod  handlers  of 
organic  products  are  currently  complying 
with  certification  requirements  which  are  not 
substantially  different  from  those  in  the 
proposed  rule.  Organic  producers  and 
handlers  who  currently  are  not  certified,  and 
new  entrants  to  oiyuiic  production  and 
handling,  would  Caoa  higher  costs. 

The  type  of  government  fee  structure 
largely  would  determine  how  program  costs 
an  distributed  among  certifiers  and, 
secondarily,  among  producers  and  handlers. 
The  impact  of  program  costs  on  certifiers  also 
would  depend  on  the  basis  for  the  fees 
certifiers  charge  their  customers,  and  on  their 
customers'  characteristics. 

The  provisions  for  assessing  fee  for  direct 
■ervicaa  presented  in  the  proposed  rule  set 
fixed  application  and  administrative  fees  of 
S640aDd  S2.000,  respectively,  to  be  paid  by 
certlflan.  with  the  bulk  of  accreditation  costs 
billed  to  certifiers  on  a  time  rate  for  direct 
services  to  conduct  site  visits.  The  level  of 
these  fixed  fee*,  plus  the  variable  fee  for 
direct  services,  seta  a  lower  bound  on  the  size 


at  which  a  certifier  could  operate  and  be 
economically  viable.  A  certifier  would  have 
to  collect  enough  revenue  from  the  clients  it 
certifies  to  cover  these  fees  plus  operating 
costs.  Due  to  the  fixed  components  of  the 
fees,  larger  certifiers  would  have  the  ability 
to  spread  their  costs  over  a  greater  number 
of  farmers/handlers.  Additionally,  as 
required  by  the  OFPA,  a  private  certifying 
agent  would  have  to  furnish  reasonable 
security  for  the  purpose  of  protecting  the 
rights  of  farms  and  handling  operations 
certified  by  the  certifying  agent.  The  amount 
and  type  of  security  would  be  established 
through  future  rulemaking. 

Under  the  fee  for  direct  services 
provisions,  labor  hours,  travel  and  per  diem 
costs  for  the  site  iiupection  required  for 
accreditation  would  be  included  in  the 
variable  fee  for  direct  services.  This  practice 
is  used  by  other  USDA  agencies  that  conduct 
inspection  prognms.  The  AMS  estimates  the 
average  cost  to  conduct  each  accreditation 
site  visit  to  be  S3,500  per  visit.  The  frequency 
of  sita-evahiattmia  for  each  certifying  agent 
could  ba  WLfmHad  to  dauaaaa  as  the  operator 
becomes  more  familiar  with  the  program 
regulations.  Pre-accreditation  site  valuations 
might  be  necessary  to  enable  the  certifier  to 
become  accredited,  and  an  evaluation  would 
be  required  for  confirmation  of  accreditation 
and  thereafter  for  renewal  of  accreditation, 
which  occurs  every  5  years. 

The  travel  cost  comptonent  of  this  figure 
would  vary  based  on  the  certifier's  distance 
from  Washington.  D.C.,  because  site  visits 
will  be  conducted  by  the  organic  program 
staff  headquartered  there.  An  alternative 
method  of  distributing  travel  costs  would  be 
to  estimate  an  average  annual  cost  pwr  trip, 
given  the  expected  number  of  trips  and  the 
geographic  distribution  of  all  certifiers,  and 
charge  that  amount  for  all  site  viaita, 
regardless  of  location. 

A  measure  of  size  is  incorporated  into  the 
fee  structure,  i.p.,  the  time  spent  conducting 
each  accreditation  by  organic  program  staff. 
The  variable  portion  of  the  fee  would 
distribute  program  costs  among  certifiers 
according  to  the  resources  actually  consumed 
in  providing  the  accreditation  service.  The 
more  complex  and  larger  the  certifier,  the 
more  time  required  to  conduct  an  evaluation 
and  the  larger  their  fee  for  accreditation. 
However,  imposing  an  hourly  rate  for 
accreditation  services  introduces  a  subjective 
measure  in  the  determination  of  teet.  With 
several  national  program  staff  conducting 
accreditation  evaluations,  disputes  over  the 
time  required  to  complala  a  specific 
accreditation  procaas  woold  be  difficult  to 
resolve  on  an  objective  basis. 

If  program  costs  were  distributed 
uniformly  among  existing  certifiers,  the 
smallest  certifiers,  those  with  annual 
revenues  of  S25,000  or  less,  may  not  have  the 
financial  capacity  to  continue  to  operate 
within  the  requirements  of  the  regulation, 
baaed  on  their  current  revenues.  Distributing 
pra^am  costs  based  on  a  measure  of  size 
would  permit  more  small  certifiers  to  stay  in 
business,  provided  that  they  met  other 
qualifications  for  accreditation.  Generally,  a 
fee  strxicture  proportionate  to  size  would 
reault  in  certifiers  contributing  to  the  costs  of 
the  program  in  proportion  to  the  gains  they 


accrue  from  it,  their  revenues  being  based 
largely  on  the  share  of  total  organic  output 
produced  by  the  operations  they  certify. 

An  additional  feature  of  the  proposed  fna 
for  direct  services  is  that  it  attempts  to 
distribute  program  costs  according  to  a 
simplified  measure  of  size  through  a  variable 
fee  charged  directly  to  farmers  and  handlers 
who  are  certified  by  an  accredited  certifying 
agent  Under  the  proposed  rule,  a  fermer 
would  pay  USDA  an  armual  fee  of  S50  and 
a  handler  would  pay  S500  pwr  year.  The 
difference  between  fermer  and  handler  Cses  ia 
designed  to  account  for  the  difference  in  staff 
time  AMS  estimates  will  be  devoted  to 
handler  and  processed  food  issue*  relative  to 
farmer  and  raw  product  issues.  Half  of  the 
total  program  cost  of  Si  million  is  assumed 
to  be  covered  by  these  fees. 

Administrative  RequiremantM  and  Associated 
Costs 

The  proposed  rule  also  would  impose 
administrative  costs,  such  as  submission  of 
information,  recordkeeeping,  and  access  to 
records  that  may  constitute  an  additional 
burden.  The  actual  amount  of  the  additional 
administrative  costs  that  would  be  imposed 
by  the  final  rule  is  expected  to  be  different 
for  those  entities  who  would  begin  their 
activities  only  after  the  national  program  is 
implemented.  Certifiers,  farmers,  %vild  crop 
harvesters  and  handlers  who  currently  are 
active  in  the  organic  industry  already 
perform  most  of  these  administrative 
functions;  therefore,  the  additional  costs  to 
them  would  depend  upon  the  extent  to 
which  their  ciurent  practices  are  different 
from  the  requirements  of  the  final  regulation. 
The  following  list  describes  several  proposed 
administrative  requirements  or  optional 
submissions  and  the  probabfe  resources 
required  for  compliance: 

1.  A  list  of  fermers,  wild  crop  harvesters 
and  handlers  currently  certified.  This 
information  could  be  compiled  from  existing 
records.  After  implementation,  certifiers 
would  be  required  to  submit  on  a  quarterly 
basis  a  list  of  operations  certified  during  that 
quarter. 

2.  A  description  of  the  certification 
decision  process,  compliance  review 
procedures,  a  plan  for  allowing  public  access 
to  records,  and  measures  taken  to  prevent 
conflicts  of  interest.  These  policies  may  have 
to  be  (seated  or  modified  to  conform  to  the 
regulation. 

3.  Documentation  of  financial  capacity  and 
compliance  with  other  administrative 
tequirements  (e.g.,  fee  structure, 
recordkeeping  capability,  income  sources, 
and  business  relationships  showing  absence 
of  conflicts  of  interest).  Some  of  this 
information  would  be  compiled  from  existing 
records  (e.g.,  income  sources  and  fee 
schedules),  and  some  may  be  generated  from 
other  sources. 

4.  Retention  of  certification  documents  for 
10  years.  This  activity  requires  records  and 
database  management  capabilities  and 
resources  (storage  sftace.  file  cabinets, 
electronic  storage,  etc.).  In  an  informal 
inquiry,  AMS  found  that  most  existing 
certifiers  currently  retain  records  for  at  least 
10  years,  and  use  both  electronic  and  paper 
storage.  We  believe  that  this  requirement 
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would  not  pose  an  additional  burden  on 
existing  certifiers. 

The  Act  also  requires  producers  and 
handlers  to  retain  their  records  for  a 
minimum  of  five  years.  According  to  the 
same  informal  AMS  inquiry,  the  industry 
generally  requires  records  to  be  l»pt  for  three 
years.  Overall,  producer  and  handler 
operation  records  required  by  the  proposed 
regulation  are  extensions  of.  or  modifications 
to,  documents  already  maintained  under 
normal  industry  practice,  and  therefore  this 
requirement  would  have  miniinal  in^>act  on 
operations  currently  certified. 

5.  Public  access  would  have  to  be  provided 
to  certification  records,  such  as  a  list  of 
certified  fermers  and  handlers,  their  dates  of 
certification,  products  produced,  and  the 
results  of  pesticide  residue  tests.  This 
requirement  would  have  minimal  impact 
given  the  requirements  for  retaining  records. 

6.  Certifiers  are  required  to  supply  program 
information  to  certification  applicants.  To 
comply  with  this  requirement,  certifiers  may 
need  to  modify  existing  standards  and 
practice. 

The  criteria  for  qualified  personnel 
required  in  the  proposed  rule  may  likely 
result  in  an  increase  in  labor  costs  for  some 
existing  certifiers  and,  initially,  an  increase 
in  training  costs.  The  amount  nf  additional 
costs  to  these  certifiers  would  depend  on  the 
level  of  expertise  among  current  certification 
agency  staff,  the  extent  to  which  certifiers 
currently  rely  on  volunteers,  and  the  current 
costs  of  training  certification  staff. 

Our  proposed  inspector  training 
requirements  conform  closely  to  current 
established  practice  in  the  industry  and  are 
not  expected  to  iihpose  an  additional  burden 
on  most  existing  certifiers.  Training  programs 
are  currently  offered  by  the  Independent 
Organic  Inspectors  Association  (lOlA),  an 
organization  of  approximately  165  organic 
certification  inspectors,  and  by  some  of  the 
larger  certifiers  (lOLA,  p.  1). 

Costs  to  existing  certifiers  to  provide 
additional  training  to  other  staff  are  difficult 
to  measure  in  the  absence  of  information  on 
current  staff  skill  levels  or  the  existence  of     ■ 
tormal  training  other  than  inspector  training. 
Some  agencies  rely  on  voltmteer  staff  who 
may  have  had  no  formal  training,  but  the 
extent  of  this  practice  is  unkno%vn.  AMS 
intends  to  offer  assistance  to  certifiers, 
producers  and  handlers  by  providing  guide 
books  and  other  printed  material  that  would 
enable  participants  to  better  understand  the 
regulations.  In  addition,  AMS  intends  to 
continue  open  and  frequent  communication 
with  certifiers  and  inspectors  to  provide  as 
much  information  as  possible  to  aid  them  in 
fulfilling  the  requirements  of  the  regulations. 

Table  5  estimates  the  total  initial  costs  for 
an  applicant  to  become  accredited  as  a 
certifying  agent  under  the  NOP,  and  the 
estimated  total  initial  costs  for  a  producer  or 
handler  to  become  certified.  The  costs 
presented  in  Table  5  are  the  upper-bound 
estimates  for  participation  in  Uie  National 
Organic  Program  for  new  organic  certifiers, 
farmers  and  handlers. 

State  Program  Costs  of  the  Proposed  Rule 

The  proposed  rule  is  based  on  the  OFPA, 
a  review  of  State  and  private  certification 


programs.  National  Organic  Standards  Board 
(NOSB)  recommendations,  EU  regulations, 
and  foreign  organic  program  provisions. 
Table  4  compares  many  general  provisions  of 
the  proposed  rule  to  existing  State  and 
private  certification  programs  and  the  NOSB 
recoDunendations.  The  proposed  rule 
encompasses  most  of  the  principles  of 
existing  State  programs,  with  specific 
requirements  modified  to  be  performance- 
based  rather  than  design-based.  For  example, 
the  proposecketandards  for  housing  poultry 
require  that  farmers  provide  adequate  light 
and  space,  rather  than  requiring  a  particular 
method  of  housing.  With  a  performance- 
based  rule,  certifiers  are  free  to  exercise  their 
judgement  regarding  how  farmers  meet  the 
standards.  Thus,  the  proposed  rule  provides 
greater  flexibility  than  is  provided  by  many 
existing  programs  in  determining  how  a 
particular  standard  can  be  met. 

In  many  cases,  the  proposed  rule  provides 
standards  where  many  existing  State 
programs  are  silent.  For  example,  according 
to  AMS  data,  only  two  of  the  eleven  State 
agencies  and  16  of  the  33  private  agencies 
certified  livestock  in  1994.  In  the  same  year, 
only  six  of  the  eleven  States  and  15  of  the 
33  private  agencies  certified  processors  or 
handlers. 

There  are  27  States  with  some  standards 
governing  the  production  or  handling  of 
organic  food,  and  comparing  features  of  State 
standards  to  the  provisions  of  the  proposed 
rule  provides  a  means  of  examining  the 
potential  impact  of  the  rule  on  existing  State 
programs.  There  are  two  situations  in  which 
implementation  of  a  national  program  may 
impose  additional  costs  on  States  by 
requiring  changes  in  their  existing  prosrams. 
First,  where  State  standards  are  below 
Federal  standards  or  where  elements  of  the 
Federal  standards  are  mJMing  from  a  State 
program,  these  States  would  be  required  to 
make  changes  in  their  programs  that  they 
might  otherwise  not  make.  Second,  where 
State  standards  exceed  the  Federal  standards 
and  the  differences  are  not  approved  by  the 
USDA,  States  also  would  be  required  to  make 
changes  in  their  programs.  States  without 
organic  standards  or  whose  current  standards 
either  would  conform  to  those  of  the  national 
program  or  would  be  approved  by  the 
Secretary  would  not  incur  additional  costs 
resulting  from  required  changes.  In  States 
with  existing  organic  standards  but  no 
certification  program,  such  as  California,  the 
national  standards  would  apply  to  private 
certifiers  operating  within  the  State  aiul. 
therefore,  they  also  are  relevant  to  indicating 
the  degree  of  impact  a  rutional  program 
would  have  on  existing  State  programs.  An 
analysis  of  selected  aspects  of  specific 
standards  follows:  - 

Transition  period.  The  transition  period, 
which  would  specify  the  time  fwriod  during 
which  prohibited  materials  cannot  be  applied 
before^  field  can  be  certified  as  organic,  is 
included  in  most  State  organic  standards. 
The  OFPA  specifies  a  required  transition 
period  of  three  years  before  certifying  a  field. 
Existing  certifiers  and  fermers  will  have  had 
several  years  prior  to  implementation  to 
conform  with  this  requirement  and  its  impact 
is  expected  to  be  minimal.  In  feet,  a  required 
transition  period  of  three  years  is  currently 
in  effect  in  20  out  of  23  States. 


Animal  drug  use.  Another  common  feature 
of  organic  standards  is  the  restricted  use  of 
animal  drugs  for  livestock.  Where  livestock 
standards  have  been  adopted  by  existing 
State  programs,  most  prohibit  the  use  of 
animal  drugs  except  for  the  treatment  of  a 
specific  disease  condition.  Use  of  animal 
drugs  is  generally  prohibited  within  90  days 
prior  to  slaughter,  or  the  sale  of  milk  or  eggs 
as  organic.  The  standards  in  the  proposed 
nde  would  impose  a  more  restrictive  time 
period  for  drug  use  in  unimiily  for  slaughter, 
but  do  not  differ  from  most  existing  State 
standards  in  prohibiting  the  use  of  drugs  on 
healthy  animals. 

Materials  list.  Lists  of  approved  synthetic 
materials,  including  soil  amendments  and 
pesticides,  vary  from  one  State  program  to 
another.  A  detailed  analysis  of  specific 
differences  in  the  various  existing  materials 
lists  shows  them  to  be  overlapping  in  most 
cases,  but  mutually  exclusive  in  others.  The 
impact  of  the  national  program  would  not  be 
determined  by  how  the  national  standards 
difiisr  from  current  certification  standards, 
but  rather  by  how  the  national  standards 
differ  from  actual  practice.  Data  on  materials 
currently  used  in  organic  production  are  not 
available  to  make  this  comparison. 

Non-Quantifiable  Costs 

Some  certifiers  have  identified  the  loss  of 
independence  in  setting  certification 
standards  within  a  uniform  national  standard 
program  as  imf>08ing  a  cost.  Certification  to 
a  national  standard  has  been  described  at 
"forced  reciprocify,"  that  is,  compelling 
certifiers  to  recognize  as  equal  in  value  a 
product  certified  by  a  competitor.  A  national 
accreditation  program  would  preclude  a 
certifier  of  an  end  product  from  refusing  to 
accept  a  different  certification  of  an 
ingredient  used  in  the  end  product.  A  lack 
of  reciprocity  can,  in  feet,  impose  costs  on 
manufacturers  in  the  form  of  lost  product 
(Natural  Foods  Merchandiser,  April  1995). 
Other  certifiers  welcome  the  enforcement  of 
uniform  national  standards  and  view 
mandatory  accreditation  as  a  benefit  becatua 
it  would  eliminate  the  risk  of  potentially 
costly  reciprocify  disputes.  What  appear.,  to 
be  at  stake  is  the  determination  of  market 
shares  among  certifiers:  losses  to  one  certifier 
would  constitute  gains  to  others. 

Another  possible  cost  of  the  rule  may 
result  from  the  requirement  that  certifiers 
provide  access  to  records.  The  Secretary  and 
the  applicable  governing  State  official  would 
have  access  to  all  records  and  certifiers 
would  have  to  provide  public  access  to 
laboratory  analyses  and  certification 
documents  other  than  confidential  business 
information.  While  not  quantifiable,  this 
requirement  may  represent  a  substantial 
change  in  the  way  some  certifiers  currentfy 
operate  and  interact  with  producers,  other 
c«tifiers,  government  agencies,  and  the 
public 

CondnsioB 

Ideally,  the  net  benefits  of  the  proposed 
rule  would  be  estimated  by  employing  a 
welfare  analysis.  In  a  welfare  model,  the 
quantitative  assessment  of  benefits  would  be 
represented  by  net  changes  in  consumer  and 
producer  surplus,  i.e.,  the  difference  between 
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th«  willingneM  to  pay  (or  finn  cost  ctnictui* 
in  the  case  of  producers)  and  the  market 
price  of  organic  food.  These  net  changes 
would  be  estimated  using  information  about 
the  cost  structure  of  the  industry,  the  demand 
for  organic  food,  and  projected  shifts  in 
supply  and  demand  resulting  from  the 
various  factors  discussed  in  the  asaeaament 
Althou^  raaaarchen  have  conducted 
numerous  small-scale  studies  to  determine 
consumers'  willingness  to  pay  for  certain 
organic  products  (primarily  fresh  produce) 
and  to  identify  reasons  why  conventional 
food  buyers  do  not  choose  organic  food 
products  (Hammitt.  1990  and  1903;  Jolljr, 
Misra  et  al.:  Park  and  Lohr;  Weaver  e(  al.j, 
the  available  data  are  insufficient  to  support 
a  quantitative  asaeaament  of  this  type. 

USOA  has  identified  the  entities  that  may 
be  affsclad  by  the  proposed  rule  and  has 
analyzed  the  anticipated  impacts  of  the  rule 
on  them  based  on  our  knowledge  of  the 
industry  and  limited  data.  However,  USDA 
lacks  data  to  thoroughly  and  quantitatively 
describe  the  existing  organic  industry  and 
quantitatively  analyze  the  effects  of  the 
proposed  rule.  To  assist  in  the  assessment  of 
comments  on  the  rule  and  to  better  report  to 
the  public  the  effecto  of  the  rule,  USDA 
welcomes  responses  in  the  following  area*. 
USOA  is  particularly  interested  in  diata  and 
analyses  that  are  nationally  representative. 

1.  To  establish  a  baseline.  USDA  requests 
data  on  the  number  of  farmers  producing  and 
marketing  organic  goods,  the  number  of 
handlers  of  organic  goods,  and  the  number  of 
organic  brmers.  wild  crop  harvesters  and 
hvidlers  who  are  operating  with  third  party 
certification,  and  the  number  who  operating 
without  third  party  certification.. 

2.  To  establish  a  baseline,  USDA  requests 
data  on  the  number  of  entities  certifying 
organic  farmers  and  handlers  and  the  number 
of  organic  certifiers  who  currently  are 
accredited. 

3.  To  esUblish  a  baseline.  USDA  requests 
data  to  characterize  the  costs  of  organic 
production  and  revenues  from  organic 
farming. 

4.  To  sisess  the  impact  of  the  proposed 
program,  USDA  requests  data  on  fsas 
currently  paid  by  organic  producers  and 
handlers  for  certification  services  and  on  faes 
currently  paid  by  oi^ganic  certifiers  for 
accreditation. 

5.  To  assess  the  impacts  of  the  propoeed 
program  and  to  better  profect  the  costs  of 
operating  the  National  Organic  Program 
(which  will  be  recovered  by  fees).  USDA 
nqnaata  information  to  project  the  number  of 
aqialc  producers  and  handlers  who  would 
apply  fan-  certification  under  the  National 
Organic  Program.  USDA  also  requests 
information  to  project  the  number  of  entities 
which  would  seek  USOA  accreditation  as  an 
organic  certifying  afzot 

0.  Tba  regulatory  impact  assessment  for  the 
paopaaad  rule  considers  that  cost  may  be 
tncurred  by  fraudulent  labaltng  of  organic 
products.  To  what  extent  doaa  oiislabeling  of 
non-organically  produced  products  as 
organic  occur  and  what  are  the  market 
impacts  in  terms  of  quantities  of  organic 
goods  sold  and  the  prices  for  organic  goods? 

7.  This  rule  would  permit  the  marketing  of 
meat  and  poultry  products  as  organic,  which 


is  not  currently  permitted.  USDA  requests 
data  and  analyses  which  would  support 
projections  of  the  demand  for  organic  meat 
and  poultry. 

8.  The  regulatory  impact  assessment  for 
this  rule  reports  tiiat  sales  of  organic  goods 
have  been  growing  at  an  annual  rate  of  20 
percent  Are  there  data  to  support  a  diffiarent 
rate? 

9.  We  estimate  that  the  organic  industry 
may  grow  after  program  implemSitation  due 
to  tlw  introduction  of  organio  meat  and 
poultry  and  increased  exports  of  organic 
agricultural  products.  Are  there  data  to 
estimate  the  impact  that  this  rule  is  likely  to 
have  on  overall  industry  growth? 

10.  The  organic  induatry  and  consumers  of 
organic  goods  may  benefit  if  industry  gro%vth 
results  in  economies  of  scale,  and  production 
and  marketing  efficiencies.  What  has  been 
the  industry  experience  in  this  area  and  do 
industry  participants  anticipate  such  benefits 
&t>m  this  rule? 
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Table  1.— OncANic  Sales,  1980- 
1995 


y^ 

Sales  (in$ 
(nilNiNHt) 

1960 

19«9 

1 990 

178 

631 

1.000 

1991  

1982  .....     . 

1,250 
1.540 
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Table  i.— Organic  Sales,  1980- 
1995— Continued 


Year 

Sales  (in  $ 
millions) 

1983 

1884 

1996 „. 

1,890 
2,310 
2.800 

Table  2.— Breakdown  of  Pro- 
jected NATIONAL  Organic  Pro- 
gram Costs— Continued 

(Total  Program  Costs] 


Table  3.— Distributkjn  of  Direct 
Annual  Program  Costs  for  OFPA 

pndovar^ 


Source:  Emerich.  p.  23. 

Table  2.— Breakdown  of  Pro- 
jected National  Organic  Pro- 
gram Costs 

[Total  Program  Costs] 


Operating  Costs* 

Agency  Overhead** 

Division  Overhead  " „ 

180,617 

100,403 

74.960 

Total 

Total  Staffing  

1,000.000 
12 

*Operating  costs  irK:lude  travel,   printing, 
training,  equipmenL  supplies,  rent  and  other 


Diract  program  costs  .... 

Costs  per  dollar  sales  ($2.8  bl- 
Kon) „ _ 

Costs  per  ceitifief  (44  certifiers) 

Costs  per  larmer/handtor  (4.600 

farmers/handtefs) „. 


$1,000,000 

a00036 
(.036c) 
22.727 

217 


Source:  AMS  data;  Emerich,  p.  23. 


Salailes  and  Benefits . 


$644,000 


Agency  and  Division  overhead  includes 
administrative  support,  contract  and  other  faes 
for  services,  rent,  heat,  communications,  and 
mapr  equipment  purcftases. 


Table  4.— Comparison  of  the  Proposed  National  Organic  Program  Regulations  With  the  NOSB 
Recommendations  and  Representative  State  and  Private  Programs 


USOA  provision  in  tf>e  proposed  rule 


NOSB  rec- 
ommendation 


programs 


Private  programs 


PRODUCTION  AND  HANDLING: 

Starxterds  based  on  identified  organk:  principles 


Management  irx:ludes  k)ng-range  planning,  such  as  an  orgaruc  plan  

Preventive  measures  and  mechar>ical  or  biological  methods,  as  opposed  to 
substances,  used  to  control  pests,  weeds,  and  disease  in  crops  and  live- 
stock. 

Organic  planting  stock,  livestock,  and  ingredients  used  in  preference  to 
norv-organic. 

Livestock  may  be  fed  norvocganic  feed  under  certain  circumstances 

Prevention  of  prohibited  substances  contacting  organc  products 

ANowed  use  of  spectfk:  synthetic  substances „ 


Criteria  for  list  of  aUowed  synthetk:  substances 


Mechank:al  or  btotogical  mettKXte,  as  opposed  to  substances,  used  In  han- 
dling operations. 

Alknwed  use  of  non-organk:  agncuRural  ingredients  in  processed  organic 

food. 
AHowed  use  of  specific  non-agricultural  ingredients  in  processed  organk: 

food. 


CERTIFICATION: 

Products  labeled  organk:  must  originate  from  certified  operations 


Certification  performed  by  a  third-p^  In  a  prescribed  manner 


Annual  certification  with  verification  t>y  inspection  of  site  and  records  . 


Recommerxled 
principles  whk:h 
USDA  used  in 
the  proposed 
rule. 

Similar 

Similar 

Similar 

Similar 

Similar 

Proposed  National 
List  reflects  al- 
most all  of  the 
NOSBrec- 
ommendMions. 

Similar  . 

Similar 


Similar  principles 


Similar _ 

Similar  few  States 

have  livestock 

standards. 
Similar 


Similar 


Proposed  National 
List  reflects  al- 
most all  of  ttie 
NOSB  rec- 
ommendations. 


Alt  certifications  granted  by  accredited  certifiers  are  to  be  cortskjered 
equivalent. 

ACCREDITATION: 


Skniiar 


Similar 


Similar 


Similar 

Sim»ar 

Simitar  lists  vary 
among  States. 


Ger>eral  criteria  are 

similar. 
Similar  few  States 

have  harxJIing 

standards. 
Siffliar 


Similar,  but  lew 
States  have  har»- 
dlirtg  standards; 
lists  differ. 


Few  States  do 
their  oiMn  certiti- 
cation  but  ger>- 
eraVy  producers 
and  handtors  are 
certified. 

Similar  for  States 
that  require  cer- 
tification. 

Similar  for  States 
that  require  cer- 
tification. 

Equivalerx:y  grant- 
ed on  a  case4>y- 


Similar  phndplea. 


Similar. 

Similar  tew  pro- 
grams have  live- 
stock standards. 

Similar. 

Similar. 

Similar. 

Similar  lists  vary 
among  pro- 
grams. 


Gerteral  criteria  are 
similar. 

Similar  law  pro- 
grams have  han- 
dling standards. 

Similar. 

Similar,  but  few 
programs  have 
handling  stand- 
ards; lists  differ. 


Private  programs 
generally  certify. 


Similar. 


Similar. 


Equivalency  grant- 
ed on  acaae-by- 
case  basis. 
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Table  4.— Comparison  of  the  Proposed  National  Organic  Program  Regulations  With  the  NOSB 
Recommendations  and  Representative  State  and  Private  Programs — Continued 


USDA  proviskm  in  the  propoeed  ruie 

NOSBreo- 

ommendatkxi 

State  programs 

Private  programs 

AN  ceflHiers  imal  be  eccredHed  by  USDA „ 

SimilBr 

Very  few  States 

Very  lew  programs 

accreditor  reg- 

are accredited 

ister  certifiers. 

by  private  orga- 
nizations. 

Certitora  evaluate  and  tram  mspactora  and  certification  penonnei  

Simiier 

Similar,  differs 

Similar;  differs 

among  States. 

among  pro- 
grams. 

Recordkeeping  requirements,  public  accesa  requirementa,  and  sefeguard 

Similer 

Simiar . — 

Similar. 

requlramants  lor  confidential  mtormation. 

MsMUfH  enforced  to  prevent  conflict  ol  interest  by  certifier _ 

Similv _.._. 

Similar,  as  part  of 

Similar,  but  may 

Slate's  general 

not  be  mon- 

" 

itored. 

Certiner  peifufiiieiKe  reviewed  by  peeia  *..••«•.••••.••».•••• ..•..»..••......•..•«•■.. 

Shniar „ 

Similar  in  any 

Similar  for  the  pur> 

State  accrediting 

pose  of  estab- 

certiieis. 

lishing  reciproo- 
Hy. 

OTHER  ELEMENTS: 

Site-apeafic  unavoidibie  retidusJ  environmental  contamination  level  used 

Predelsrmined  un- 

Similar,  but  some 

Similar,  but  some 

to  determine  organic  tlalus. 

ewoidiMe  leeii^ 

aietoaalso  use 

programs  also 

a  predetermined 

use  a  predeter- 

menial conlam*- 

ifisriliflrl  rwutfitn 

mined  specified 

naaon  levei 

level  to  deter- 

residue level  to 

tftouMbeuMd 

mine  organic 

determine  or- 

to (Mannine  or* 

status. 

ganic  status. 

gvicMlua. 

Enfofoemeni  by  Federal  government  ^ 

Similw 

Intra-State  enforce- 

Enforcement of  in- 

ment of  existing 

dividual  program 

State  regulations. 

polictes. 

Access  to  international  markets  

Ikb^  ^MW^k^^^^ 

Individually  ac- 

Individually ac- 

quired agree- 

quired  agree- 

Similar .„. 

ments. 

ments. 
Not  applicable. 

EvakMion  of  foreign  programs  to  determma  equrvalency  ^...^^........-....^^^ 

Not  sppMcatNe 

Source:  AMS. 


Table  5.— Estimated  Upper-Bound  Costs  of  accreditation  and  Certification 


AocredKatton  applicatnn  lee 

Sito  evaiuaiton  lee*  

USDA, 


EanMATEO  COST  TO  CERTIFICfa  FOR  MTIAL  ACCREDITATION 

- „ $640 

^ ^    3,600 

2000 


ToMI 

Paperwork  reporting  burden „. 

Paperwork  recordkeeping  burden 


6.140 

23.931  (tor  new  organic  certifiers) 

60 


Total  reporting  and  recordkeeping  ...„« 234M1 

ESTIMATED  TOTAL  COST  FOR  INITIAL  ACCREDITATION  „ 30.131 

ESTIMATED  COST  TO  PRODUCERS  FOR  miTUL  CERTIFICATION 


TPM 
Paperwork  reporting  burden 
Paperwork  recordkeeping  burden « 34 


463 

381  (tor  new  organic  producers) 


Total  reporting  and  recordkeeping 415 

ESTIMATED  TOTAL  COST  TO  PRODUCERS  fOR  INITIAL  CERTIFICATION 878 

ESTIMATED  COST  TO  HANDLERS  FOR  INTTIAL  CERTIFICATION 


Certification  lee' 
USOA  tee 


043 
800 


ToMI  feee _ 

Paperwork  reporting  burden _ 

Paperwork  recordkeeping  burden  „. 

Total  reporting  and  recordkeeping 


1.443 

433  (lor  new  organk:  harxtors) 

34 


467 
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Table  5.— Estimated  Upper-Bound  Costs  of  Accreditation  and  Certification— (Dontinuod 

ESTIMATED  TOTAL  COST  TO  HANDLERS  FOR  INITIAL  CERTIFICATION '. 1,910 

'Each  certifying  ^lent  wouM  have  a  site-evaluation  to  confimi  accraditatton,  and  thereafter  a  subeequent  renewal  evakjalton  at  least  every  5 
years  Mkmtng  conf&matton  of  accreditatk)n.  In  sonoe  cases,  a  pre-confinnatkxi  site  visit  may  be  necessary.  We  anticipate  that  the  frequency  of 
site  evaluation  wouU  be  based  on  the  performance  of  the  certifying  agent  and  ¥»ouW  be  higher  during  the  initial  years  of  the  program. 

"The  estimated  certificatkxi  toe  is  based  on  the  average  of  fees  charged  by  a  representative  group  of  certifying  agents:  private  non-profiL  pri- 
vate tor-profit  and  a  State  agency.  Most  certifying  agents  in  our  representative  group  include  the  cost  of  inspect  and.  if  sfifiUcabte,  required 
laboratory  testing  in  the  cerlincation  lee.  " 

Source:  AMS. 
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Part  III 


Department  of 
Housing  and  Urban 
Development 

Funding  Availability  for:  The  HUD- 
Administered  Small  Cities  Community 
Development  Block  Grant  (CDBG) 
Program — Fiscal  Year  1997  and  Rscal 
Year  1998;  and  the  Section  108  Loan 
Guarantee  Program  for  Small 
Communities  in  New  Yoric  State;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doawt  No.  FR-«2Se-N-01] 

Notice  Of  Funding  Availability  for:  The 
HUD-Admlnlstered  Small  CItlea 
Community  Development  Block  Grant 
(CDBG)  Program— Fiacal  Year  1997 
and  Rscal  Year  1998;  and  tite  Section 
106  Loan  Guarantee  Program  for  Small 
Communities  in  New  York  State 

AQBICV:  OfTice  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice  of  Funding  Availability 
for  Fiscal  Years  1997  and  1998. 


This  Notice  of  Funding 
Availability  (NOFA)  announces:  (1)  the 
availability  of  approximately 
$49,456,000  in  Fiscal  Year  (FY)  1997 
funding  and  approximately  $54,000,000 
in  Fiscal  Year  1998  funding  for  the 
HUD-administered  Small  Cities  Program 
in  New  York  State  under  the 
Community  Development  Block  Grant 
(CDBG)  Program;  and  (2)  the  availability 
of  a  maximum  of  approximately 
$200,000.000— $250,000,000  in  FY  1998 
funding  under  the  Section  108  Loan 
Guarantee  program  for  small  cities  in 
New  York  State.  Amounts  available 
under  the  Section  108  Loan  Guarantee 
program  are  not  awarded  competitively 
and  are  not  rated  under  the  criteria  of 
this  NOFA.  Grants  awarded  under  this 
NOFA  for  activities  and  projects  for 
which  Section  108  assistance  will  also 
be  needed,  however,  will  be 
conditioned  i/pon  approval  of  the 
requisite  Section  108  application  within 
a  stated  time. 

The  exact  amount  of  funds  that  will   ° ' 
be  available  from  the  approximately 
$49,456,000  of  FY  1997  funds  and  the 
approximately  $54,000,000  of  FY  1998 
funds  that  communities  will  be  able  to 
compete  for  under  this  NOFA  is  not 
luaown  at  this  time.  This  amount  will 
not  be  known  until  HUD  receives 
applications  and  makes  determinations 
for  grants  based  on  multiyear  plans 
approved  in  FY  1995  and  FY  1996.  In 
addition,  in  FY  1997  HUD  carried  out 
the  Canal  Corridor  Initiative  (see  the 
NOFA  for  this  initiative  in  the  Federal 
■agister  on  December  3,  1996  (61  FR 
64196)  and  the  amendment  published  in 
the  Federal  Register  on  December  12. 
1996  (61  FR  66692)).  Pursuant  to  that 
NOFA,  HUD  approved  Canal  Corridor 
applications  for  approximately  $6.5 
million  in  Fiscal  Year  1997  New  York 
Small  Cities  funds.  HUD  must  also  be 
prepared,  pursuant  to  24  CFR  570.432. 
to  use  CDBG  funds  each  year,  as 
necessary,  for  the  sole  piApose  of  paying 
any  amounts  due  on  debt  obligations. 


for  up  to  20  years,  issued  by  units  of 
general  local  government  (or  their 
designated  public  agencies)  and 
guaranteed  by  the  Secretary  pursuant  to 
section  108  of  the  Housing  and 
Community  Development  Act  of  1974. 
as  amended,  for  projects  approved- 
under  the  Canal  Corridor  Initiative 
NOFA.  At  this  time,  the  exact  amount 
of  CDBG  funds  that  will  be  needed  to 
meet  required  debt  obligation  payments 
during  Fiscal  Year  1998  is  not  knovm. 
However,  in  the  December  3. 1996 
NOFA.  HUD  estimated  that  the  average 
amount  of  CDBG  funds  required  to  meet 
the  debt  obligation  payments  would  not 
exceed  an  average  of  $3  million  per  year 
over  a  20-year  period. 

The  funds  announced  in  this  NOFA 
provide  small  communities  and 
counties  in  New  York  State  with  an 
opportunity  to  propose  programs  that 
focus  on  creating  or  expanding  job 
opportunities,  addressing  housing 
needs,  or  meeting  local  public  facilities 
needs.  HUD  encourages  communities  to 
propose  programs  that  are  creative  and 
innovative  in  addressing  the  needs  of 
their  community.  A  community  may 
propose  a  program  that  is  "single 
purpose"  in  nature  addressing  a  specific 
area  of  need.  In  the  final  rule  published 
in  the  Federal  Register  on  November  25. 
1997  (62  FR  62912),  HUD  decreased  the 
maximum  grant  amount  for  a  Single 
Purpose  grant  to  $400,000.  except  for 
spplications  from  a  county.  The 
maximum  amount  for  a  Single  Purpose 
grant  to  a  county  is  $600,000.  However, 
because  this  NOFA  covers  funding  for 
two  fiscal  years,  spplicants  may  submit 
and  be  funded  for  up  to  two 
applications.  The  $400,000  (or  $600,000 
in  the  case  of  a  county)  maximum  grant 
award  limit  will  apply  to  each 
application  and  grant  awarded.  Each 
application  will  be  rated  and  ranked 
independently  and  must  be  Cor 
independent  projects.  HUD  will  not 
make  any  Single  Purpose  multiyear 
awards  with  FY  1997  or  FY  1998  funds 
under  this  NOFA.  HUDjvill  honor 
previous  multiyear  plans  approved  in 
FY  1995  and  FY  1996.  Multiyear 
recipients  should  carefully  review  the 
limitations  and  requirements  contained 
in  section  I.D.  of  this  NOFA.     . 

DATES:  Applications  (including 
applications  from  recipients  approved 
for  a  multiyear  plan  for  second  or  third 
component  in  FY  1997  or  FY  1998)  are 
due  by  March  2,  1998.  Application  kits 
may  be  obtained  from  and  must  be 
submitted  to  either  HUD"s  New  York  or  - 
Buffalo  Office.  (The  addresses  for  these 
offices  are  provided  in  Section  11.  of  this 
NOFA.) 


Applications,  if  mailed,  must  be 
postmarked  no  later  than  midnight  on 
March  2. 1998.  If  an  application  is  hand- 
delivered  to  the  New  York  or  the  Buffalo 
Office,  the  application  must  be 
delivered  to  the  appropriate  office  by  no 
later  than  4:00  p.m.  (local  time)  on 
March  2, 1998. 

Application  kits  will  be  made 
available  by  a  date  that  affords 
applicants  no  fewer  than  45  days  to 
respond  to  this  NOFA.  For  further 
information  on  obtaining  and 
submitting  applications,  please  see 
Section  II.  of  this  NOFA. 

The  above-stated  application  deadline 
is  firm  as  to  date  and  hour.  In  the 
interest  of  fairness  to  all  competing 
applicants,  HUD  will  treat  as  ineligible 
for  consideration  any  application  that  is 
not  received  by  4:00  p.m.  on,  or 
postmarked  by,  March  2, 1998. 
Applicants  should  take  this  procedure 
into  account  and  make  early  submission 
of  their  materials  to  avoid  any  risk  of 
loss  of  eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cornelia  B.  Robertson-Terry,  State  and 
Small  Cities  Division.  Office  of 
Community  Planning  and  Development. 
Department  of  Housing  and  Urban 
Development,  Room  7184,  451  Seventh 
Street  SW.  Washington.  DC  20410; 
telephone  (202)  708-1322  (this  is  not  a 
toll-free  number).  Hearing  or  speech- 
impaired  individuals  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339. 
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I.  Purpose  and  Substantive  Description 

A.  Authority  and  Background 
1.  Authority 

Title  1,  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5301-5320)  (1974  HCD  Act);  24  CFR 
part  570,  subpart  F,  for  the  New  York 
State  Small  Cities  program,  and  subpart 
M  for  the  Section  108  Loan  Guarantee 
program. 


2.  Background 

Title  I  of  the  1974  HCD  Act  authorizes 
the  Community  Development  Block 
Grant  (CDBG)  Program.  Section  106(d) 
of  Title  I  permits  States,  in  such  manner 
and  at  such  time  as  the  Secretary  shall 
prescribe,  to  elect  to  assume  the 
administrative  responsibility  for  the 
CDBG  Program  for  nonentitled  areas 
within  their  jurisdiction.  Section  106 
provides  that  HUD  will  administer  the 
CDBG  Program  for  nonentitled  areas 
writhin  any  State  that  does  not  elect  to 
assimie  the  administrative  responsibility 
for  the  program.  HUD's  regulations  at  24 
CFR  part  570,  subpart  F  describe  the 
requirements  for  HUD's  administration 
of  the  CDBG  Program  in  nonentitled 
areas  (Small  Cities  Program).  This 
NOFA  supplements  subpart  F  of  24  CFR 
part  570. 

In  accordance  with  24  CFR 
570.421(b).  and  with  the  requirements 
of  section  102  of  the  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act).  HUD  is  issuing  this  NOFA 
for  New  York  State's  Small  Cities 
Program  for  FY  1997  and  FY  1998.  This 
NOFA  aimounces  the  allocation  of 
funds  for  a  Single  Purpose  grant 
competition,  and  establishes  the 
deadline  for  filing  grant  applications. 
The  NOFA  explains  how  HUD  will 
apply  the  regulatory  threshold 
requirements  for  funding  eligibility,  and 
the  selection  criteria  for  rating  and 
sccMing  applications  for  Single  Purpose 
grants. 

HUD  has  issued  final  regulations  at  24 
CFR  570.420—570.432  which  govern 
the  fiUD-administered  Small  Cities 
program  in  New  York.  HUD  will  no 
longer  approve  new  multiyear  plans. 
HUD  will  honor  previous  multiyear 
plans  approved  in  FY  1995  and  FY 
1996.  HUD  intends  to  fund  future  years 
of  previously  approved  multiyear  plans 
on  a  noncompetitive  basis,  based  on 
satisfactory  past  performance  and  a 
continuing  capacity  for  carrying  out  the 
proposed  CDBG  program  activities  and 
submission  of  an  acceptable  application 
and  certifications. 

Other  information  about  the  Small 
Qties  Program  will  be  provided  in  the 
application  kit,  which  will  be  made 
available  to  applicants  by  HUD's  New 
Yoik  Office  and  Buffalo  Office  (see 
Section  n.  of  this  NOFA). 

3.  Other  Program  Requirements 

a.  Abbreviated  Consolidated  Plan. 
Each  jurisdiction  that  applies  for  funds 
under  this  NOFA  must  have  submitted 
a  consolidated  plan,  as  provided  in  24 
CFR  part  91.  An  applicant  under  this 
NOFA  for  more  than  one  grant  need 
submit  only  one  consolidated  plan  or 


abbreviated  consolidated  plan,  as 
applicable,  covering  the  activities 
proposed  in  both  applications.  A 
jurisdiction  that  does  not  expect  to  be  a 
participating  jurisdiction  in  the  HOME 
program  ujider  24  CFR  part  92  may 
submit  an  abbreviated  consolidated  plan 
that  is  appropriate  to  the  types  and 
amounts  of  assistance  sought  from  HUD 
(see  24  CFR  91.235).  Any  applicant  that 
plans  to  imdertake  a  housing  activity 
with  funds  under  this  NOFA  needs  to 
prepare  and  submit,  at  a  minimum,  an 
abbreviated  consolidated  plan  that  is 
appropriate  to  the  types  and  amounts  of 
housing  assistance  sought  under  this 
NOFA. 

Evax  if  the  community's  Small  Cities 
application  is  approved.  HUD  must  also 
approve  an  abbreviated  consolidated 
plan  that  covers  activities  proposed  in 
such  application(s)  before  the 
community  may  receive  Small  Qties 
funding.  Further,  that  applicant  must 
also  include  a  certification  that  the 
housing  activities  in  its  CDBG  Small 
Cities  application  are  consistent  with 
the  consolidated  plan.  The  applicant's 
consolidated  plan  must  describe  the 
jurisdiction's  priority  nonhousing 
community  development  needs  eligible 
for  assistance  imder  the  CDBG  program 
by  eligibility  category,  reflecting  the 
needs  of  fainilies  for  each  type  of 
activity,  as  appropriate,  in  terms  of 
dollar  amounts  estimated  to  meet  the 
priority  need  for  the  type  of  activity  (see 
24CFR91.235(c}(2}). 

The  abbreviated  consolidated  plan  is 
subject  to  the  same  citizen  partidipation 
requirements  as  is  the  jurisdiction's 
"Small  Cities  CDBG  application.  Both 
must  meet  the  citizen  participation 
requirements  before  they  may  be 
submitted  to  HUD  (see  24  CFR  570.431). 
A  Section  108  Loan  Guarantee 
application  would  also  have  to  meet 
citizen  participation  requirements,  as 
described  in  24  CFR  570.704,  if  the 
jurisdiction  submits  one  to  HUD  kt 
consideration. 

If  possible,  an  applicant  should 
submit  the  abbreviated  consolidated 
plan  in  advance  of  the  Small  Cities 
application  due  date.  The  latest  time  at 
which  the  abbreviated  consolidated 
plan  will  be  accepted  by  HUD  for  the 
HUD-administered  Small  Qties  Program 
in  New  York  will  be  March  2, 1998  (tiie 
application  due  date  for  the  Small  Cities 
application).  Failure  to  submit  the 
abbreviated  consolidated  plan  by  the 
due  date  is  not  a  cumble  technical 
deficiency.  Questions  regarding  the 
abbreviated  consolidated  plan  should  be 
directed  to  the  appropriate  HUD  field 
office. 

Any  application  that  is  fundable  but 
does  not  have  an  approved  consolidated 


65972 


Federal  Register  y  Vol.  62.  No.  241  /  Tuesday.  Etecember  16.  1997  /  Notices 


plan  will  receive  a  conditional  approval 
subject  to  HUD's  approval  of  the 
abbreviated  consolidated  plan.  If  HUD  is 
unable  to  approve  the  abbreviated 
consolidated  plan  within  a  reasonable 
period  of  time  (but  not  more  than  60 
days  from  the  date  that  the  conditional 
approval  is  announced),  HUD  will 
rescind  the  award.  In  sUch  event  the 
funding  will  be  awarded  to  the  highest 
rated  fundable  applicant  that  did  not 
receive  funding  under  this  competition. 

b.  Section  3.  Assistance  provided 
under  this  NOFA  is  subject  to  the 
requirements  of  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968  (12 
U.S.C.  1701u),  and  HUD's  implementing 
regulations  in  24  CFR  part  135.  One  of 
the  purposes  of  this  NOFA.  which  is 
consistent  with  section  3,  is  to  give,  to 
the  greatest  extent  feasible  and 
consistent  with  Federal,  State,  and  local 
laws  and  regulations,  job  training, 
employment  and  other  contracting 
opportunities  generated  from  certain 
HUD  financial  assistance  to  low-  and 
very  low-income  persons.  Public 
entities  awarded  funds  under  this 
NOFA  that  intend  to  use  the  funds  for 
housing  rehabilitation,  housing 
construction,  or  other  public 
construction  must  comply  with  the 
applicable  requirements  set  forth  in  24 
CFR  part  135. 

4.  Accountability  in  the  Provision  of 
HUD  Assistance:  Ekxnimentation  and 
Public  Access  Requirements;  Applicant/ 
Recipient  Disclosures 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3545) 
(HUD  Reform  Act)  and  the  regulations 
codified  in  24  CFR  part  4,  subpart  A, 
contain  a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  14. 
1992  (57  FR  1942),  HUD  published  a 
notice  that  also  provides  information  on 
the  implementation  of  section  102.  The 
documentation,  public  access,  and 
disclosure  requirements  of  section  102 
are  applicable  to  assistance  awarded 
under  this  NOFA  as  follows: 

a.  HUD  Responsibilities.  (1) 
Documentation  and  Public  Access.  HUD 
will  ensure  that  documentation  and 
other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  5- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 


accordance  with  the  Freedom  of 

Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  Federal 
Register  notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis. 

(2)  Disclosures.  HUD  will  make 
available  to  the  public  for  5  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  3  years.  All 
reports — both  applicant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 

b.  Units  of  General  Local  Government 
Responsibilities.  Units  of  general  local 
government  awarded  assistance  under 
this  NOFA  must  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted  to 
the  recipient  by  a  subsequent  recipient 
applicant  are  adequate  to  indicate  the 
basis  upon  which  assistance  was 
provided  or  denied.  The  unit  of  general 
local  government  must  make  this 
material,  including  any  letters  of 
support,  available  for  public  inspection 
for  a  5-year  period  beginning  not  less 
than  30  days  after  the  award  of  the 
assistance.  Unit  of  general  local 
government  recipients  must  also  notify 
the  public  of  the  subsequent  recipients 
of  the  assistance.  Each  recipient  will 
develop  documentation,  public  access, 
and  notification  procedures  for  its 
programs. 

B.  Allocation  Amounts 

1.  Total  Available  Fundiqg 

The  nonentitlement  CDBG  funds  for 
New  York  State  for  FY  1997  total 
approximately  $56,022,000  and  for  FY 
1998  total  approximately  $54,000,000. 
The  exact  amount  of  funds  available  for 
the  Small  Cities  CDBC  is  not  known  at 
this  time.  The  final  amount  available 
will  not  be  known  until  HUD  receives 
applications  and  makes  grants  based  on 
multiyear  plans  approved  in  FY  1995 
and  FY  1996.  This  amount  will  not  be 
known  until  the  communities  have 
submitted  their  applications  to  HUD 
and  determinations  have  been  made  by 
HUD  regarding  each  community's  past 
performance  and  the  community's 
continuing  capacity  to  carry  out 
additional  CDBG  activities;  however, 
the  total  amount  of  previously  approved 
multiyear  plans,  if  submitted  and 


approved  by  HUD,  would  be 
approximately  $24.6  million  in  FY  1997 
funds  and  approximately  $12  million  in 
FY  1998  funds.  In  addition,  in  FY  1997 
HUD  carried  out  the  Canal  Corridor 
Initiative  (see  the  NOFA  for  this 
initiative  in  the  Federal  Register  on 
December  3, 1996  (61  FR  64196)  and  as 
amended  on  December  18,  1996  (61  FH 
66692)).  HUD  must  be  prepared, 
pursuant  to  24  CFR  570.432,  to  use 
CDBG  funds  each  year,  as  necessary,  for 
the  sole  purpose  of  paying  any  amounts 
due  on  debt  obligations,  for  up  to  20 
years.  Issued  by  units  of  general  local 
government  (or  th6ir  designated  public 
agencies)  and  guaranteed  by  the 
Secretary  pursuant  to  section  108  of  the 
Housing  and  Community  Development 
Act  of  1974,  as  amended,  for  projects 
approved  under  the  Canal  Corridor 
Initiative  NOFA.  HUD  approved 
approximately  $6.55  million  in  FY  1997 
Small  Cities  funds  for  Canal  Corridor 
grants.  However,  at  this  time,  the  exact 
amount  of  CDBG  funds  that  will  be 
needed  to  meet  required  debt  obligation 
payments  during  Fiscal  Year  1998  is  not 
known.  Of  the  approximately 
$103,456,000  available  under  this 
NOFA,  approximately  $90,835,000  is 
allocated  for  distribution  to  eligible 
units  of  general  local  government  within 
the  jurisdiction  of  HUD's  New  Yoric 
Buffalo  Field  OfRce.  Approximately 
$12,621,000  is  allocated  for  distribution 
to  eligible  units  of  general  local 
government  within  the  jurisdiction  of 
HUD's  New  York  Office.  Once  HUD  has 
determined  the  final  amount  of  funds 
available  for  competitive  distribution 
under  this  NOFA.  HUD  will  allocate 
such  funds  in  the  same  ratio  as  above  to 
HUD's  Buffalo  and  New  York  Offices. 
However,  HUD  has  the  option  to  revise 
these  final  allocations  between  offices 
by  up  to  $400,000  in  order  to  assure  full 
distribution  of  funds.  Finally,  HUD 
reserves  the  right,  in  its  sole  discretion, 
not  to  award  all  of  the  funds  available 
under  this  NOFA  and  to  make  any  such 
funds  available  in  a  future  NOFA,  if  an 
insufficient  number  of  applications  are 
determined  fundable  under  this  NOFA. 

2.  Imminent  Threats 

All  imminent  threat  projects  must 
meet  the  national  objective  of 
benefitting  low-and  moderate-income 
pwrsons.  HUD  may  elect  to  set  aside  up 
to  15  percent  of  the  FY  1997  and/or  the 
FY  1998  allocations  for  imminent  threat 
projects.  These  funds  will  be  available 
until  the  rating  and  ranking  process  for 
funds  distributed  under  this  NOFA  is 
completed. 
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C.  Eligibility 

1.  Eligible  Applicants 

Eligible  applicants  are  units  of  general 
local  government  in  New  York  State, 
excluding:  (1)  metropolitan  cities;  (2) 
urban  counties;  (3)  units  of  government 
which  are  participating  in  urban 
counties  or  metropolitan  cities  even  if 
only  part  of  the  participating  unit  of 
government  is  located  in  the  urban 
county  or  metropolitan  city;  and  (4) 
Indian  tribes  (as  defined  in  section 
102(a)(17)  of  the  1974  HOD  Act). 
Applications  may  be  submitted 
individually,  or  jointly,  as  described  in 
24  CFR  570.422.  However,  applicants 
that  were  approved  for  a  2-  or  3-year 
comprehensive  plan  in  FY  1995  or  FY 
1996  may  submit  the  required 
application  by  the  deadline  date  set 
above  for  applications  under  this  NOFA 
in  order  to  receive  the  second  and/or 
third  year  increment  as  applicable  (see 
sections  I.D.2.b.  and  I.D.4.b.  of  this 
NOFA),  but  may  not  submh  a  separate 
application  for  single  purpose  grant 
under  this  NOFA  Unless  th^  notify 
HUD  no  later  than  the  deadline  for 
receipt  of  applications  under  this  NOFA 
that  they  are  relinquishing  their  second 
or  third  year  multiyear  funds. 

2.  Previous  Grantees 

Eligible  applicants  that  previously 
have  been  awarded  Small  Cities 
Program  CDBG  grants  are  also  subject  to 
an  evaluation  of  capacity  and 
performance  (see  generally,  section 
I.E.2.  of  this  NOFA).  Numerical 
thresholds  for  drawdown  of  funds  have 
been  established  to  assist  HUD  in 
evaluating  a  grantee's  progress  in 
implementing  its  program  activities. 
(These  standards  apply  to  all  CDBG 
Program  grants  received  by  the 
community.)  In  FY  1996  an  additional 
threshold  was  established  which  relates 
to  the  submission  of  annual 
Performance  Assessment  Reports 
(PARs).  A  PAR  was  due  on  October  31, 
1997,  for  each  grant  which  a  local 
government  received  prior  to  April  1, 
1996.  Failure  to  submit  a  PAR  is  not  a 
curable  technical  deficiency. 

Applicants  generally  will  be 
determined  to  have  performed 
adequately  in  the  area(s)  where  the 
thresholds  are  met.  Where  a  threshold 
has  not  been  met.  HUD  will  evaluate  the 
documentation  of  any  mitigating  factors, 
particularly  with  respect  to  actions 
taken  by  the  applicant  to  accelerate  the 
implementation  of  its  program 
activities. 


3.  Eligible  Activities  and  National 
Objectives 

Eligible  activities  under  the  Small 
Qties  CDBG  Program  are  those 
identified  in  subpart  C  of  24  CFR  part 
570.  With  respect  to  the  Section  108 
Loan  Guarantee  program,  eligible 
activities  are  identified  in  §  570.703. 
Note  that  §  570.703  does  not  include  all 
CDBG-eligible  activities.  Each  activify 
under  both  programs  must  meet  one  of 
the  national  objectives  (i.e.,  benefit  to 
low-  and  moderate-income  persoiu, 
elimination  of  slums  or  blighting 
conditions,  or  meeting  imminent  threats 
to  the  health  and  safety  of  the 
community;  see  §  570.208),  and  each 
grant  and  use  of  Section  108  Loan 
Guarantee  proceeds  must  meet  the 
requirements  for  compliance  with  the 
primary  objective  of  principally 
benefitting  low-  and  moderate-income 
persons,  as  required  imder  §  570.420(e). 
The  principal  benefit  requirement  under 
the  CDBG  program  is  70  percent  The 
method  of  calculating  the  use  of  these 
funds  for  compliance  with  the  70 
percent  overall  benefit  requirement  is 
set  forth  in  §  570.420(e).  In  general,  all 
applications  must  describe  the  projects 
and  activities  proposed  in  sufficient 
detail  that  compliance  with  these  and 
other  applicable  statutory,  regulatory, 
and  NOFA  provisions  can  be 
determined. 

4.  Environmental  Review  Reqirirement 

The  HUD  environmental  review 
procedures  contained  in  24  CFR  part  58 
apply  to  this  program.  Under  part  58, 
grantees  assume  all  of  the 
responsibilities  for  environmental 
review,  decisionmaking  and  action 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321  et 
seq.)  and  the  other  provisions  of  law 
specified  by  the  Secretary  in  24  CFR 
part  58  that  would  apply  to  the 
Secretary  were  he  to  undertake  such 
projects  as  Federal  projects. 

D.  Types  of  Grunts 

1.  Comprehensive  Grants 

There  will  not  be  a  competition  for 
new  comprehensive  grant  awards  tot  FY 
1997  or  FY  1998.  However,  HUD  will 
honor  those  existing  multiyear 
commitments  awarded  in  FY  1995  and 
FY  1996,  provided  the  community 
submits  to  HUD  an  acceptable 
application  and  HUD's  review  of  the 
community's  past  performance  is 
satisfactory.  HUD's  review  must  also 
indicate  that  the  community  has 
sufficient  continuing  capacity  to  carry 
out  the  prop>osed  CDBG  activities. 


2.  Single  Purpose  Ckants 

a.  General.  Single  Purpose  grants  are 
designed  to  address  and  resolve  a 
specific  community  development  need. 
A  Single  Purpose  grant  may  consist  of 
more  than  one  project  A  project  may 
consist  of  one  activify  or  a  set  of 
activities.  Each  project  must  address 
communify  development  needs  in  one 
of  the  following  problem  areas: 

•  Housing. 

•  Public  Facilities. 

•  Economic  Development. 

Each  project  will  be  rated  against  all 
other  projects  addressing  the  same 
problem  area,  according  to  the  criteria 
outlined  below.  It  should  be  noted  that 
each  project  within  an  application  will 
be  given  a  separate  impact  rating,  if  each 
one  is  clearly  designated  by  the 
applicant  as  a  separate  and  distinct 
project  (i.e.,  separate  Needs  Description. 
Commimify  Development  Activities, 
Impact  Description  and  Program 
Schedule  forms  have  been  Sled  out. 
indicating  project  names).  In  some 
cases,  it  may  be  to  the  applicant's 
advantage  to  designate  separate  projects 
for  activities  that  can  "stand  on  their 
own"  in  terms  of  meeting  the  described 
need,  especially  where  a  particular 
project  would  tend  to  weaken  the 
impact  rating  of  the  other  activities,  if 
they  were  rated  as  a  whole,  as  has  been 
the  case  with  some  economic 
development  and  housing  projects.  If. 
however,  the  projects  tend  to  meet 
impact  criteria  to  the  same  extent,  or  the 
weaker  element  is  only  a  small  portion 
of  the  overall  project,  there  is  no 
discemable  benefit  in  designating 
separate  projects. 

b.  Grant  Limits  and  Funding 

Requirements.  The  mairimiim  Annual 

grant  for  a  Single  Purpose  grant  is 
$400,000,  except  that  counties  may 
apply  for  up  to  $600,000  in  Single 
Purpose  .funds,  if  the  project  will  be 
carried  out  in  more  than  one 
communify.  If  other  sources  of  funds  are 
to  be  used  with  respect  to  a  project,  the 
source  of  those  funds  must  be  identified 
and  the  level  of  commitment  indicated. 
With  respect  to  grant  limits  for  joint 
applicants,  the  maximum  amoimt  that 
may  be  awarded  pursuant  to  a  joint 
application  is  the  maximum  single  grant 
limit  established  above  for  communities 
and  counties  multiplied  by  the  number 
of  participants  in  the  cooperation 
agreement,  provided  that  for  purposes  of 
determining  such  a  multiple  grant  limit, 
and  in  order  to  receive  that  amoimt,  a 
participating  joint  applicant  must 
receive  a  substantial  direct  benefit  bom 
the  activities  proposed  in  the 
application  and  must  not  be  acting 
solely  on  behalf  of  or  in  conjunction 
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with  another  jurisdiction  for  the  sole 
purpose  of  raising  the  maximum  grant 
amount  that  may  be  awarded.  In 
addition,  the  statistics  of  each 
participant  counted  for  maximum  grant 
limits  purposes  shall  also  be  used  for 
purposes  of  the  selection  factors  under 
section  I.E.3.  of  this  NOFA. 

Because  this  NOFA  covers  funding  for 
two  fiscal  years,  applicants  may  submit 
up  to  two  applications  and  receive  two 
grants.  The  $400,000  (or  S600,000  in  the 
case  of  a  county)  maximum  grant  award 
limit  will  apply  to  each  application  and 
grant  awarded.  Each  application  will  be 
rated  and  ranked  independently,  and 
must  be  for  independent  projects. 

c.  Special  Limitations  far  Multiyear 
Plan  Recipients.  With  respect  to  a  3-year 
multiyear  plan  approved  for  FY  1995. 
FY  1996  and  FY  1997,  in  which  the 
applicant  still  wishes  to  apply  for  and 
receive  its  FY  1997  increment,  the 
applicant  may  apply  for  and  receive 
approval  for  one  Single  PxupoM  giant  of 
$400,000  (or  $600,000  in  the  caae  of  a 
county)  under  this  NOFA.  Similarly,  a 
grantee  that  received  approval  of  a  2- 
year,  multiyear  plan  for  FY  1996  and  FY 

1997,  and  for  which  the  applicant  still 
wishes  to  apply  for  and  receive  its  FY 
1997  increment,  that  community  may 
apply  for  and  receive  approval  for  one 
Single  Purpose  grant  of  $400,000  (or 
$600,000  in  the  case  of  a  county)  under 
this  NOFA.  However,  an  applicant  that 
received  approval  of  an  FY  1996 
multiyear  plan  for  FY  1996.  1997.  and 

1998.  and  that  still  wishes  to  apply  for 
and  receive  approval  for  its  FY  1997  and 
FY  1998  increments,  may  not  apply  for 
a  Single  Purpose  grant  under  this 
NOFA.  Similarly,  a  multiyear  applicant 
that  wishes  to  forgo  applying  for  its  FY 
1997  or  FY  1998  multiyear  grant 
increment(s)  may  do  so  and  would  thus 
be  eligible  to  apply  for  and  receive  up 
to  one  or  two  Single  Purpose  grants,  as 
applicable. 

3.  Applicadons  With  Multiple  Projects 

If  an  application  contains  more  than 
one  project,  each  project  will  be  rated 
separately  for  program  impact. 
Applicants  should  note  that  regardless 
of  the  number  of  projects,  the  total  grant 
amount  cannot  exceed  the  limits 
identified  in  section  I.0.2.b.  of  this 
NOFA. 

4.  Multiyear  Plans 

a.  General.  Multiyear  plan  grants  will 
not  be  awarded  for  FY  1997  or  FY  1998. 
However,  multiyear  plan  grants 
awarded  in  FY  199S  and  FY  1996  will 
be  honored  for  the  FY  1997  and  FY  1998 
funding  increments,  provided  HUD's 
review  indicates  that  the  grantee  has 
acceptable  peat  performance,  the  frantee 


has  continuing  capacity  to  carry  out  the 
CDBG  activities  proposed  in  the 
application,  and  the  grantee  submits  an 
acceptable  application  and 
certifications.  HUD  reserves  the  right  to 
lower  the  amount  of  funds  for 
succeeding  years  if  grantees  are  not  in 
compliance  with  performance 
requirements  and  applicable 
regulations.  Note  that  a  multiyear 
applicant  that  received  a  3-year 
multiyear  plan  approval  in  FY  1996  for 
FY  1996.  1997.  and  1998,  should  submit 
two  separate  applications:  one 
application  for  die  FY  1997  increment; 
and  one  application  for  the  FY  1998 
increment.  See  section  l.D.2.b.,  above, 
regarding  grant  limits  and  funding 
requirements  for  guidance  on  when  a 
previously  approved  multiyear 
applicant  may  submit  an  applicadon  for 
a  Single  Purpose  Grant  under  this 
NOFA.  All  applications  for  funding  of  a 
second  or  third  year  increment  of  a 
previously  approved  multiyear  plan 
must  be  submitted  by  the  deadline  date 
for  applications  established  by  this 
NOFA. 

b.  Previously  Funded  Multiyear  Plans. 
The  maximum  annual  grant  available 
for  a  FY  1996  multiyear  plan  was 
$1,900,000.  The  maximum  funding  for 
implementing  an  entire  multiyear  plan 
was  $3,100,000  for  a  2-year  multiyear 
plan,  and  $5,000,000  for  a  3-year 
multiyear  plan.  The  maximum  grant 
awarded  in  FY  1996  was  $1,200,000. 
Grant  funds  requested  must  have  been 
sufficient,  either  by  themselves  or  in 
combination  with  funds  from  other 
sourqes  (including  any  Section  108  Loan 
Guarantee  resources  requested  in 
conjunction  with  a  Small  Cities 
application  under  this  NOFA).  to 
complete  the  project  within  a  reasonable 
amount  of  time.  If  other  sources  of  funds 
were  to  have  been  used  with  respect  to 
a  project,  the  source  of  those  funds 
should  have  been  identified  and  the 
level  of  commitment  Indicated.  The 
maximum  grant  for  a  multiyear  plan 
that  was  originally  funded  in  FY  1995 
and  which  was  not  revised  in  FY  1996 
was  $900,000. 

E.  Selection  Criteria/Ranking  Factors 
and  Final  Selection 

1.  General 

Conpleta  applications  received  from 
dMUe  applicants  by  March  2, 1998 
will  be  rated  and  scored  by  HUD. 
Applications  are  rated  and  scored 
against  five  factms.  Theae  five  factors 
are  disciissed  in  more  detail  in  section 
I.E.3.  of  diis  NOFA.  Note  that  when  an 
applicant  proposes  to  use  Section  108 
Loan  Guarantee  assistance  as  a  partial 
funding  raasurce  for  a  proposed  prefect 


under  this  NOFA,  HUD,  when  applying 
the  rating  factors  to  such  projects,  will 
consider  the  applicant's  description  of 
the  Section  108  assisted  project  in 
arriving  at  the  score  for  a  particular 
factor.  An  applicant  may  either  have  an 
approved  108  Loan  Guarantee 
application,  submit  a  full  Section  108 
Loan  Guarantee  application  or  provide-a 
description  of  the  Section  108  Loan 
Guarantee  application.  (The  description 
must  be  specific  as  to  the  amount  of  the 
Section  108  Loan  Guarantee 
commitment  that  the  applicant  %vill 
request  and  the  purpose  for  which  the 
108  Loan  Guarantee  proceeds  will  be 
used.  See  section  n.C.1.  of  this  NOF/ 
for  more  information  on  this  subject.) 
However,  any  such  CDBG  application 
luider  this  NOFA  that  is  fundable  and 
relies  u;>on  Section  108  Loan  Guarantee 
assistance  to  partially  carry  out  the 
activities  and  does  not  have  an 
approved  Section  108  Loan  Guarantee 
commitment  will  receive  a  conditional 
approval.  If  the  applicant  does  not 
submit  and  HUD  does  not  approve  the 
required  Section  108  Loan  Guarantee 
application  within  a  reasonable  period 
of  time  (see  section  n.C.1. (f)(2)  of  this 
NOFA),  HUD  may  rescind  the  award.  In 
such  event  the  funding  will  be  awarded 
to  the  highest  rated  fundable  applicant 
that  did  not  receive  fiinding  under  this 
competition. 

2.  Performance  Evaluation 

As  noted  in  section  I.C.  of  this  NOFA, 
previous  grantees  of  Small  Cities 
Program  CDBG  grants  are  subject  to  an 
evaluation  of  performance  and 
continuing  capacity  to  undertake  the 
proposed  program.  For  purposes  of 
making  performance  evaluations,  HUD 
will  use  any  information  that  becomes 
available  before  grant  awards  are 
announced.  Performance  also  will  be 
evaluated  using  information  which  may 
be  available  already  to  HUD,  including 
previously  submitted  performance 
reports,  site  visit  reports,  audits, 
monitoring  reports  and  annual 
community  assessments.  The  HUD 
Office  may  request  and  consider 
additional  information  in  cases  where  it 
is  essential  to  make  the  required 
performance  judgments  (see  24  CFR 
570.423(d).  Thresholds).  No  grants  will 
be  made  to  an  applicant  that  does  not 
have  the  capacity  to  undertake  the 
proposed  program.  A  performance 
determination  will  be  made  by  an 
evaluation  of  the  following  areas: 

a.  Community  Development  Activities. 
The  following  thresholds  for 
performance  in  expending  CDBG  funds 
have  been  established  for  FY  1997  and 
FY  1998  and  pertain  to  all  Single 
Purpose  and  Comprehensive  Grants, 
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including  grants  pursuant  to  approved 
multiyear  plans: 

FY  1992  and  earlier— Grants  must  be 

closed  out 
FY  1993— Grant  hmds  100  percent 

expended 
.   FY  1994 — Grant  funds  75  percent 

expended 
FY  1995 — Grant  funds  30  percent 

expended 
FY  1996 — Recipients  must  be  on  target 

with  respect  to  the  latest  Small  Cities 

Program  Schedule  received  by  HUD. 

Note:  These  standards  will  be  used  as 
benchmarks  in  judging  program  perfbnnance, 
but  will  not  be  the  sole  basis  for  determining 
whether  the  applicant  is  ineligible  for  a  grant 
due  to  a  lack  of  capacity  to  carry  out  the 
proposed  project  or  program.  Any  applicant 
thai  fails  to  meet  the  percentages  specified 
above  may  wish  to  provide  updated  data  to 
HUD,  either  in  conjunction  with  the 
application  submission  or  under  separate 
cover,  but  in  no  case  will  data  received  by 
HUD  after  March  2. 1998  be  accepted,  unless 
specifically  requested  by  HUD. 

b.  Compliance  With  Applicable  Laws 
and  Regulations.  An  applicant  will  be 
considered  to  have  performed 
inadequately  if  the  applicant: 

(1)  Has  not  substantially  complied 
with  the  laws,  regulations,  and 
Executive  Orders  applicable  to  the 
CDBG  Program,  including  applicable 
civil  rights  laws  as  may  be  evidenced 
by:  (1)  an  outstanding  finding  of  civil 
rights  noncompliance,  unless  the 
applicant  demonstrates  that  it  is 
operating  in  compliance  with  a  HUD- 
approved  compliance  agreement 
designed  to  correct  the  area(s)  of 
noncompliance;  (2)  an  adjudication  of  a 
civil  rights  violation  in  a  civil  action 
brought  against  it  by  a  private 
individual,  unless  the  applicant 
demonstrates  that  it  is  operating  in 
compliance  with  a  court  order  designed 
to  correct  the  area(s)  of  noncompliance; 
(3)  a  deferral  of  Federal  funding  based 
upon  civil  rights  violations;  (4)  a 
pending  civil  rights  suit  brought  against 
it  by  the  Department  of  Justice;  or  (5)  an 
unresolved  charge  of  discrimination 
issued  against  it  by  the  Secretary  under 
section  810(g)  of  the  Fair  Housing  Act, 
as  implemented  by  24  CFR  103.400; 

(2)  Has  not  resolved  or  attempted  to 
resolve  findings  made  as  a  result  of 
HUD  monitoring;  or 

(3)  Has  not  resolved  or  attempted  to 
resolve  audit  findings. 

An  applicant  will  oe  ineligible  for  a 
grant  where  the  inadequate  performance 
in  compliance  with  applicable  laws  and 
regulations  evidences  a  lack  of  capacity 
to  carry  out  the  proposed  project  or 
program.  For  example,  an  application 
will  not  be  accepted  from  a  unit  of 
general  local  government  which  has  an 


outstanding  audit  finding  or  monetary 
obligation  for  any  HUD  program. 
Additionally,  applications  will  not  be 
accepted  from  any  entity  which 
proposes  an  activity  in  a  unit  of  general 
local  government  that  has  an 
outstanding  audit  finding  or  monetary 
obligation  for  any  HUD  program.  The 
Director  of  the  Community  Planning 
and  Development  Division  of  the  HUD 
field  office  may  provide  an  exception  to 
this  prohibition  if  the  unit  of  general 
local  government  has  made  a  good  faith 
effort  to  clear  the  audit  finding.  No 
exception  will  be  provided  if  funds  are 
due  HUD,  imless  a  satisbctory 
arrangement  for  repayment  of  the  debt 
has  been  made. 

c.  Performance  Assessment  Reports. 
Under  24  CFR  570.507,  Small  Cities 
CDBG  grantees  are  required  to  submit 
Performance  Assessment  Reports  (PARs) 
on  October  3l8t,  for  the  period  ended 
September  30th,  for  all  open  grants 
awarded  before  April  1st  of  the  same 
year.  For  an  application  for  FY  199t/ 
1998  funds  to  be  considered  for  funding, 
the  applicant  must  be  current  in  its 
submission  of  PARs.  Failure  to  submit 
a  PAR  is  not  a  curable  technical 
deficiency  under  section  V.  of  this 
NOFA. 

3.  Five  Factor  Rating 

As  noted  in  section  I.E.1.  of  this 
NOFA,  all  applications  are  rated  and 
scored  against  five  factors.  These  five 
factors  are: 

•  Need  based  on  absolute  number  of 
persons  in  poverty; 

•  Need  based  on  the  percent  of 
persons  in  poverty; 

•  Program  Impact; 

•  Outstanding  performance  in  £air 
housing  and  equal  opportunity;  and 

•  Wel&re  to  Work  Initiative. 

A  maximum  of  605  points  is  possible 
under  this  system  with  the  maximum 
points  for  each  factor  being: 


Need — absolute  number  of  persons 

in  poverty 

^4ee<i— percent  of  persons  in  poverty 

Program  Impact 

CXitstarxling  performance— FHEO: 

a.  Provision  of  fair  housing  choice 

b.  New  Horizons  Fair  Housing  As- 
sistance Project 

c.  Equal  opportunity  empkiyment 
Welfare  to  Work  tnitiathre  

Total 


f*oints 


75 
75 

400 

20 

20 

10 

5 

605 


Each  of  the  five  foctors  isoutiined 
below.  All  awarded  points  for  each 
factor  will  be  rounded  to  the  nearest 
whole  number. 

a.  Need — Absolute  number  of  persons 
in  poverty.  HUD  uses  1990  censiu  data 


to  determine  the  absolute  number  of 
persons  in  poverty  residing  within  the 
applicant  unit  of  general  local 
government.  Applicants  which  are 
county  governments  are  rated  separately 
from  all  other  applicants.  For 
applications  from  joint  applicants,  data 
firom  each  participating  unit  of  general 
local  government  (as  described  in  24 
CFR  570.422)  will  be  aggregated. 
Applicants  in  each  group  are  compared 
in  terms  of  the  number  of  persons 
whose  incomes  are  below  the  poverty 
level.  Individual  scores  are  obtained  by 
dividing  each  applicant's  absolute 
number  of  persons  in  poverty  by  the 
greatest  number  of  persons  in  poverty  of 
any  applicant  and  midtiplying  by  75. 

D.  Need — Percent  of  persons  in 
poverty.  HUD  uses  1990  census  data  to 
determine  the  perc«it  of  persons  in 
poverty  residing  within  the  applicant 
unit  of  general  local  government. 
Applicants  in  each  group  are  compared 
in  terms  of  the  percentage  of  their 
population  below  the  poverty  level.  For 
applications  bom  joint  applicants,  data 
from  each  participating  unit  of  general 
local  government  will  be  aggregated. 
Individual  scores  are  obtained  by 
dividing  each  applicant's  percentage  of 
persons  in  poverty  by  the  highest 
percentage  of  persons  in  poverty  of  any 
applicant  and  midtiplying  by  75. 

c.  Program  Impact — Single  Purpose 
Grants.  In  evaluating  program  impact, 
HUD  will  consider  various  factors. 
Within  each  activity  typw  described 
below  is  a  set  of  factors  and  scoring 
weights  that  will  be  used.  Each  proposal 
will  be  rated  using  the  foctors  and 
scoring  weights  described  in  the 
selection  criteria  below. 

Assessments  are  done  on  a 
comparative  basis  and.  as  a  result,  it  is 
important  that  each  applicant  present 
information  in  a  detailed  and  uniform 
manner. 

For  projects  consisting  of  more  than 
one  activity,  the  activity  that  directiy 
addresses  the  need  must  represent  at 
least  the  majority  of  funds  requested. 
Other  activities  must  be  incidental  to 
and  in  support  of  the  principal  activity. 
For  example,  public  improvements 
included  in  a  rehabilitation  project  that 
addresses  housing  need  must:  (1)  be  a 
relatively  small  amount  in  terms  of 
fimds  requested;  (2)  clearly  be  in 
support  of  the  housing  objective;  and  (3) 
demonstrate  a  positive  and  direct  link  to 
the  national  objective.  For  incidental 
activities  claiming  benefit  to  low-  and 
moderate-income  persons  on  an  area 
basis,  the  application  must  dociunent 
that  at  least  51  percent  of  the  residents 
of  the  service  area  meet  the  low-  and 
moderate-income  requirement  Funds 
should  not  be  requested  for  activities 
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that  are  not  incidental  to  and  in  support 
of  the  principal  activity. 

In  aadressing  Program  Impact  criteria, 
applicants  should  adhere  to  the 
following  general  guidelines  for 
quantification.  Where  appropriate. 
absohita  and  percentage  figures  should 
be  used  to  daacribe  the  extent  of 
community  development  needs  and  the 
impact  of  the  proposed  program.  This 
includes,  but  is  not  limited  to, 
appropriate  units  of  measure  (e.g.. 
number  of  housing  units  or  structures, 
linear  feet  of  pipe,  pounds  per  square 
inch,  etc.),  and  costs  per  unit  of 
measure.  These  quantification 
guidelines  apply  to  the  description  of 
need,  the  nature  of  proposed  activities 
and  the  extent  to  wmich  the  proposed 
program  will  address  the  identified 
need. 

Appropriate  documentation  should  be 
provided  to  support  the  degree  of  need 
described  in  the  application.  Basically, 
the  sources  for  all  statements  and 
conclusions  relating  to  community 
needs  should  be  included  in  the 
application  or  incorporated  by 
reference.  Examples  of  appropriate 
documentation  include  planning 
studies,  letters  from  public  agencies, 
newspaper  articles,  photographs  and 
survey  data. 

Generally,  the  most  efiective 
documentation  is  that  which 
specifically  addresses  the  subject  matter 
and  has  a  high  degree  of  credibility. 
Applicants  which  intend  to  conduct 
surveys  to  obtain  data  are  advised  to 
contact  the  appropriate  HUD  office  prior 
to  conducting  the  survey  for  a 
determination  as  to  whether  the  survey 
methodology  is  statistically  acceptable. 

There  are  a  number  of  program  design 
factors  related  to  feasibility  which  can 
alter  significantly  the  award  of  impact 
points.  Accordingly,  it  is  imperative  that 
applicants  provide  adequate 
documentation  in  addressing  these 
factors.  Common  feasibility  issues 
include  site  control,  availability  of  other 
funding  somoes.  validity  of  cost 
estimates,  and  status  of  financial 
commitments  as  well  as  evidence  of  the 
status  of  regulatory  agency  review  and 
approval. 

Past  productivity  and  administrative 
performance  of  prior  grantees  will  be 
taken  into  consideration  when 
reviewing  the  overall  feasibility  of  the 
program.  Overall  program  design, 
administration  and  guidelines  are  other 
feasibility  issues  that  should  be 
articulated  and  presented  in  the 
application,  since  they  are  critical  in 
assessing  the  effectiveness  and  impact 
of  the  proposed  prosram. 

Each  project  will  oe  rated  against 
other  projects  addressing  the  same 


Eroblem  area,  so  that,  for  example, 
ousins  projects  only  will  be  compared 
with  other  housing  projects,  according 
to  the  criteria  outlined  below.  It  should 
be  noted  that  each  project  within  an 
application  will  be  given  a  separate 
impact  rating,  if  each  one  is  clearly 
designated  by  the  applicant  as  a 
separate  and  distinct  project  (i.e.. 
separate  Needs  Descriptions, 
Community  Development  Activities, 
and  Impact  Description  and  Program 
Schedule  forms  have  been  filled  out, 
indicating  separate  project  luunes). 

In  some  cases,  it  may  be  to  the 
applicant's  advantage  to  designate 
separate  projects  for  activities  that  can 
"stand  on  their  own"  in  terms  of 
meeting  the  described  need,  especially 
where  a  particular  project  would  tend  to 
weaken  the  impact  rating  of  the  other 
activities,  if  they  were  all  related  as  a 
whole,  as  has  been  the  case  with  some 
economic  development  projects.  If, 
however,  the  projects  tend  to  meet  the 
impact  criteria  to  the  same  extent,  or  the 
weaker  element  is  only  a  small  portion 
of  the  overall  program,  there  is  no 
discemable  benefit  in  designating 
sef>arate  projects. 

Applicants  should  bear  in  mind  that 
the  impact  of  the  proposed  project  will 
be  judged  by  persons  who  may  not  be 
^miliar  with  the  particular  community. 
Accordingly,  individual  projects  will  be 
rated  according  to  how  well  the 
application  demonstrates  in  specific, 
measurable  terms,  the  extent  to  which 
the  impact  criteria  are  met.  General 
statements  of  need  and  impact  alone 
will  not  be  sufficient  to  obtain  a 
favorable  rating.  HUD  will  not  make  a 
Small  Cities  grant  when  it  determines 
that  the  grant  will  only  have  a  minimal 
or  insignificant  impact  on  the  grantee. 
For  the  purposes  of  this  NOP  A,  any 
application  not  scoring  above  100  points 
of  the  possible  400  points  for  the 
Program  Impact  factor  will  be  deemed  to 
have  a  minimal  or  insignificant  impact 
on  the  grantee  and  will  not  be  funded 
regardless  of  the  number  of  points  the 
applicant  may  otherwise  receive  or  the 
ranking  it  attains  as  a  result  of  its  score 
due  to  points  received  on  other  rating 
factors. 

For  purposes  of  this  NOFA, 
Champion  Community  means  an  urban 
or  rural  area  that:  (1)  was  designated  by 
the  Secretary  of  HUD  as  an  urban 
Empowerment  Zone  or  Enterprise 
Community,  or  designated  by  the 
Secretary  of  Agriculture  as  a  rural 
Empowerment  Zone  or  Enterprise 
Community:  or  (2)  was  nominated  by 
one  or  more  local  governments  and  the 
State  or  States  in  which  it  is  located  for 
consideration  of  designation  as  an 
Empowerment  Zone  or  Enterprise 


Community  pursuant  to  24  CFR  part  597 
or  7  CFR  part  25,  meets  the  eligibility 
requirements  in  24  CFR  part  597, 
subpart  B,  or  7  CFR  part  25,  subpart  B. 
but  was  not  so  designated  because  of 
statutory  limits  on  the  number  of  such 
designations.  The  Champion 
Conununities  in  New  York  State  are: 
Kingston,  Steuben  County,  Chenango 
Coimty,  Sullivan  County  and 
Chautauqua  County. 

(1)  Program  Impact — Single 
Purpose — Housing.  There  are  three 
distinct  types  of  Single  Piupose  Housing 
projects:  Housing  Rehabilitation, 
Creation  of  New  Housing  and  Direct 
Homeowqership  Assistance.  Separate 
rating  criteria  are  provided  for  each  type 
of  project. 

(a)  Housing  Rehabilitation.  The 
following  factors  and  weights  will  be 
used  evaluate  proposed  housing 
rehabilitation  projects: 

(i)  Severity  of  Need  (proportion  of 
units  that  are  substandard  and  extent  of 
disrepair)  (up  to  160  points  of  the  total 
Program  Impact  score).  Each  application 
should  provide  information  on  the  total 
number  of  units  in  the  project  area,  the 
numbor  that  are  substandard,  and  the 
number  of  substandard  units  occupied 
by  low-  and  moderate-income 
households.  The  purpose  of  this 
information  is  to  establish  the  relative 
severity  of  housing  conditions  within 
the  designated  project  area  compared  to 
other  housing  rehabilitation 
applications.  The  application  also 
should  describe  the  date  and 
methodology  of  any  survejrs  used  to 
obtain  the  information,  including  any 
explicit  and  detailed  definition  of 
"substandard." 

Surveys  of  Housing  Conditions. 
Surveys  of  housing  conditions  serye 
several  purposes  in  evaluating 
applications  for  housing  rehabilitation 
activities.  These  include  establishing 
the  seriousness  of  need  for  such 
assistance  in  the  project  area,  providing 
a  basis  for  estimating  overall  budgetary 
needs,  and  providing  an  indication  of 
the  marketability  of  the  project. 

(ii)  Extent  to  which  proposed  program 
will  resolve  the  identified  problein  (up 
to  40  (Mints  of  the  total  Program  Impact 
score).  Note  that  programs  that  propose 
minimal  rehabilitation  may  not 
necessarily  be  addressing  the  identified 
problem. 

(iii)  Feasibility  (marketability,  project 
design  affecting  timely  completion  of 
the  project)  (up  to  40  points  of  the  total 
Program  Impact  score).  The  application 
should  describe  the  project  in  sufficient 
detail  to  allow  the  reviewer  to  assess  its 
feasibility  and  its  probable  impact  on 
the  conditions  described.  It  also  should 
describe  project  requirements  in  such  a 


Federal  Register  /  Vol.  62.  No.  241  /  Tuesday.  December  16,  1997  /  Notices  65977 


way  that  regulatory  and  policy  concerns 
will  be  addressed. 

HUD  encourages  communities  to 
support  a  new  Secretarial  initiative, 
called  Healthy  Homes.  Applicants 
applying  for  Small  Cities  CDBG  funds  to 
rehabilitate  housing  and/or  construct 
new  housing  units  may  support  these 
initiatives  by  including  Healthy  Homes 
Caatures  in  their  program  design,  such  as 
window  locks,  deadbolt  locks  on  doors, 
locks  or  safety  latches  on  medicine 
cabinets,  smoke  detectora.  carbon 
monoxide  detectors,  eneigy  efficient 
Mdndows,  elimination  of  lead-based 
paint,  and  any  other  activities  that 
contribute  to  Healthy  Homes,  especially 
regarding  children. 

(iv)  Leveraging  of  other  resources  (up 
to  60  points  of  the  total  Program  Impact 
score).  HUD  encourages  conunimities  to 
design  projects  supplementing  Small 
aties  rehabilitation  fimds  mUi  private 
fimds  wherever  feasible  and 
appropriate,  especially  in  the  case  of 
rental  units  and  housing  not  occupied 
by  lower-income  persons.  In  such  cases, 
the  Small  Cities  grant  subsidy  should  be 
as  low  as  possible,  while  retaining 
sufficient  incentive  to  attract  local 
participants.  On  the  other  hand,  projects 
designed  for  low-income  homeowners 
should  not  require  private  contributions 
at  a  level  that  puts  the  project  out  of 
reach  of  potential  participmnts. 

(v)  Cost  per  unit  (up  to  80  points  of 
the  Program  Impact  score).  FTUD  will 
review  the  applicant's  documentation  to 
determine  whether  the  applicant's  cost- 
per-unit  is  lowco-  than  other  applicants' 
costs-per-unit  All  applications  should 
provide  documentation  to  justify  the 
cost-per-unit  estimates,  particularly 
grantees  where  past  performance  does 
not  support  the  estimates  in  the 
applications.  In  reviewing  applications 
from  grantees  with  prior  housing 
rehabilitation  projects,  reasonableness 
of  cost-pw-unit,  stated  in  the 
application,  will  be  compared  against 
the  grantee's  actual  past  performance. 

(vi)  Extent  to  which  the  project 
supports  the  strategic  plan  of  a 
Qumpion  Community  (up  to  20  points 
of  the  total  Program  Impact  score). 

(b)  Creation  of  New  Housing.  CDBG 
funds  may  be  used  to  support  the 
construction  of  new  housing  units,  the 
creation  of  new  units  pro{K»ed  through 
conversion  of  existin^tructures 
(currently  vacant  stnMtires  or 
conversion  of  nonresidential  structtires 
for  residential  use)  and.  in  certain 
circumstances,  to  finance  the  actual  cost 
of  constructing  new  units.  New 
construction  may  be  carried  out  by  an 
eligible  nonprofit  entity  purauant  to  24 
CFR  570.204.  or  as  last  resort  housing. 
Note  that  for  purposes  of  si)ecific  uses 


of  Section  108  Loan  Guarantee 
proceeds,  eligibilify  is  limited  to 
assistance  for  community  economic 
development  projects  under 
$  570.204(a)(2).  See  also  24  CFR 
570.703(i)(2).  Support  of  new 
construction  could  include 
nonconstruction  assistance  such  as  the 
acquisition  and/or  clearance  of  land,  the 
provision  of  infivstructure,  or  the 
payment  of  certain  plaiuiinB  costs. 

The  following  factors  and  weights 
will  be  used  to  evaluate  propxised 
projects  for  the  creation  of  new  housing: 

(i)  Severity  of  need  for  new  housing 
afibrdable  to  low-  and  moderate-income 
persons  shown  in  the  project  area  (up  to 
160  points  of  the  total  Program  Impact 
score).  Where  the  creation  of  new  units 
is  propxised,  the  application  should 
document  the  need  for  additional  units 
based  on  vacancy  rates,  waiting  lists, 
and  other  pwrtinent  information. 

(ii)  Extent  to  which  the  propxised 
program  will  create  new  housing  units 
affordable  to  low-  and  moderate-income 
persons  (up  to  40  pxiints  of  the  total 
Program  hnpact  score).  The  propiosed 
project  clearly  must  supprort.  or  result 
in.  additional  units  for  low-  and 
moderate-income  piersons.  The  units 
may  result  from  new  construction 
projects  for  which  the  proposed  project 
will  provide  nonconstruction  assistance, 
(iii)  Feasibility  (marketability,  project 
design  affecting  timely  completion  of 
the  project)  (up  to  40  points  of  the  total 
Program  Impact  score).  Applicants 
should  address  issues  of  site  control  and 
marketability,  in  addition  to  addressing 
feasibility  from  the  standp>oint  of  market 
financing. 

(iv)  Leveraging  of  othw  resources  (up 
to  60  points  of  the  total  Program  hnpiact 
score).  Where  the  proposed  project 
involves  the  use  of  Federally  assisted 
housing,  the  applicant  must  identify 
and  document  the  current  commitment 
status  of  the  Federal  assistance.  Lack  of 
a  firm  financial  commitment  for 
assistance  may  adversely  affect  project 
impact. 

(v)  Cost  p)er  unit  (up  to  60  pxiints  of 
the  total  Program  Impwct  score).  HUD 
will  review  the  applicant's 
documentation  to  determine  whetho' 
the  applicant's  cost-pier-iuiit  is  lower 
than  other  applicants'  costs-p)er-unit  All 
applications  should  provide 
documentation  to  justify  the  cost-pjer- 
unit  estimates,  p>articularly  grantees 
where  p>ast  performance  does  not 
support  the  estimates  in  the 
applications.  In  reviewing  applications 
firom  grantees  with  prior  housing 
projects,  reasonableness  of  cost-p>er-imit, 
stated  in  the  application,  will  be 
compmred  against  the  grantee's  actiial 
p>ast  performance. 


(vi)  Extent  to  which  the  project  would 
affirmatively  further  fiair  housing  (either 
through  spatial  deconcentration  of 
minorities  throughout  the  community  or 
through  sp>atial  deconcentration  of  low- 
and  moderate-income  households  if 
there  are  no  areas  of  minorify 
concentration)  (up  to  20  points  of  the 
total  Program  Imp>act  score). 

(vii)  Extent  to  which  the  project 
supp>orts  the  strategic  plan  of  a 
Champion  Communify  (up  to  20  pxiints 
of  the  total  Program  Imp>act  score). 

(c)  Direct  Homeownership  Assistance. 
Homeownenhip  activities  are  defined 
as  activities  which  would  promote 
homeownership  within  the  applicant 
jurisdiction,  focusing  p>articularly  on 
aiding  low-  and  moderate-income 
persons  in  becoming  homeov\rners.  This 
may  include  activities  authorized  under 
24  CFR  570.201  (n)  for  purposes  of  use 
of  Small  Cities  grant  fimding.  However, 
activities  eligible  solely  under  24  CFR 
570.201(n)  are  not  permitted  uses  of 
Section  108  loan  guarantee  proceeds. 
While  declining  to  identify  any 
p>articular  typie  of  proposed  project  as 
superior,  HUD  is  identifying  several 
criteria  which  must  be  addressed  within 
the  project  design,  in  order  for  the 
application  to  receive  the  maximum 
project  impect. 

Applications  must  include  a  well 
developed  description  of 
homeownerahip  needs  in  the  applicant 
jurisdiction,  focusing  perticularly  on  the 
needs  of  low-  and  moderate-income 
persons.  The  description  also  should 
include,  if  applicable,  any  alternative 
approaches  which  have  been  considered 
in  meeting  homeownership  needs. 
Project  feaisibilify  must  be  addressed  as 
part  of  the  application. 

The  application  must  demonstrate 
that  the  propx>sed  project  would  make 
effective  use  of  all  available  funds.  This 
would  include  any  local.  State  or  other 
Federal  funds  which  would  be  utilized 
by  the  propxised  project.  If  other  such 
funds  are  included  as  piart  of  the 
propxised  project,  the  applicant  must 
demonstrate  that  such  funds  are 
committed  and  truly  available  for  the 
project.  Any  efforts  which  would 
affirmatively  further  fair  housing,  by 
promoting  homeownership  among 
minorities  as  well  as  homeownership 
throughout  the  commimify,  must  be 
outlined  in  the  application. 

The  application  must  explain  how  the 
project  would  benefit  low-  and 
moderate-income  homebuyers, 
perticularly  focusing  on  first-time  and 
minorify  homebuyers.  The  application 
also  should  addrras  any 
homeownership  counseling  services, 
including  counseling  pertaining  to 
Federal.  State,  and  local  £ur  housing 
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laws  and  requiranents.  which  would  be 
provided  to  persons  selected  to 
participate  in  the  proposed  project. 
Finally,  the  application  should  describe 
how  the  project  would  utilize  public/ 

Erivate  partnerships  to  promote 
omeownership,  particularly  in  the 
sense  that  private  sector  financing 
would  be  acceMible,  as  neceaaary,  to 
project  participants  to  complement 
available  public  sector  funds,  including 
CDBG  money. 

The  following  factors  and  weights 
will  be  used  to  evaluate  proposed  direct 
homeownership  assistance  projects: 

(i)  The  extent  to  which  the 
application  demonstrates  severity  of 
homeownership  needs  in  the 
community  (up  to  160  points  of  the  total 
Program  Impact  score). 

(ii)  The  extent  to  which:  the  project 
design  is  appropriate  to  meet 
demonstrated  homeownership  needs; 
the  project  would  make  effective  us  of 
available  funds;  alternative  approaches 
to  meeting  the  homeownership  needs 
have  been  considered;  and  the  proposed 
project  would  target  first-time 
homebuyers  (up  to  60  points  of  the  total 
Program  Impact  score). 

(iii)  The  extent  to  which  the  project  is 
feasible  and  likely  to  be  implemented  in 
accordance  with  a  project  schedule  (up 
to  40  points  of  the  total  Program  Impact 
score). 

(iv)  The  extent  to  which  the  proposed 
project  would:  complement  other 
Federal.  State  or  local  programs  that 
promote  homeownership;  and  utilize 
public/private  partnerships  in 
attempting  to  proraAe  homeownership, 
particularly  in  regard  to  participation  by 
local  financial  institutions  considering 
the  cost  per  unit  (up  to  80  points  of  the 
total  Program  Impact  score). 

(v)  The  extent  to  which  the  proposed 
project  would  provide  homeownership 
counseling  to  project  participants  (up  to 
20  points  of  the  total  Program  Impact 
score). 

(vi)  The  extent  to  which  the  project 
would  afflrmatively  further  fair  housing 
through  proposed  initiatives  to  reach 
out  to  potential  minority  homeowners 
and/or  to  promote  homeownership 
opportunities  throughout  the 
community  (up  to  20  points  of  the  total 
Program  Impact  score). 

(vii)  The  extent  to  which  the  project 
supports  the  strategic  plan  of  a 
Champion  Community  (up  to  20  points 
of  the  total  Program  Impact  score). 

(2)  Pmgram  Impact — Single 
Purpose — Public  Facilities  Affecting 
Public  Health  and  Safety.  In  the  case  of 
public  facility  projects,  documentation 
of  the  problem  by  outside,  third- party 
sources  is  of  primary  importance.  In  the 
case  of  water  and  sewer  projects. 


documentation  from  public  agencies  is 
particularly  helpful,  especially  where 
such  agencies  have  pinpointed  the  exact 
cause  of  the  problem  and  have 
recommended  courses  of  action  which 
would  eliminate  the  problem.  Such 
supporting  documentation  should  be  as 
up-to-date  as  possible;  the  older  the 
supporting  material,  the  more  doubt 
arises  that  the  need  is  current  and 
immediate.  Applicants  also  should  be 
sure  to  indicate  how  the  project  would 
address  public  health  and  safety  needs 
and  conditions.  Quantification  also  is 
essential  in  describing  needs. 
Documentation  from  those  affected 
should  be  included. 

The  following  factors  and  weights 
will  be  used  to  evaluate  proposed  public 
facilities  projects  affecting  the  public 
health  and  safety: 

(a)  Severity  ot  Need  (up  to  160  points 
of  the  total  Program  Impact  score).  The 
applicant  should  describe,  including 
appropriate  documentation,  as  best  as 
possible,  the  degree  to  which  the  need 
is  serious,  current  and  requires  prompt 
attention. 

(b)  Extent  to  which  the  proposed 
program  will  resolve  the  identified 
problem  and  public  health  and  safety 
concerns  (up  to  40  points  of  the  total 
Program  Impact  score).  The  applicant 
should  demonstrate  that  the  project  will 
completely  solve  the  problem  and,  if 
applicable,  the  applicant  should  address 
whether  the  proposal  would  be 
satisfactory  to  other  State/local  agencies 
which  have  jurisdiction  over  the 
problem. 

(c)  Feasibility  (up  to  40  points  of  the 
total  Program  Impact  score).  The 
applicant  should  address  whether  the 
proposal  is  the  meet  coat  effective  and 
efficient  among  the  possible  alternatives 
considered,  and  the  funding  requested 
will  be  sufficient  to  resolve  the  problem. 
Total  project  costs  should  be 
doctimented  by  qualified  third-party 
estimates,  and  be  aa\ecent  as  poasible. 

(d)  Extent  of  benefit  to  affected 
persons  and  the  cost  per  household  (up 
to  80  points  of  the  total  Program  Impact 
score). 

(e)  leveraging  other  resources  to 
minimize  project  costs  (up  to  40  points 
of  the  total  Program  Impact  score).  To 
the  extent  that  Small  Cities  grant  funds 
will  not  cover  all  costs,  the  source  of 
other  funds  should  be  identified  and 
committed.  If  local  funds  are  to  be  used, 
the  applicant  should  show  both  the 
willingness  and  the  ability  to  provide 
the  funds. 

(f)  Extent  to  which  the  project 
addresses  deficiencies  in  accessibility 
for  disabled  persons  and/or  provides  a 
significant  increase  in  the  number  of 
public  facilities  accessible  to  disabled 


persona  (up  to  20  points  of  the  total 
Program  Impact  score). 

(g)  Extent  to  which  the  project 
supports  tne  strategic  plan  of  a 
Champion  Community  (up  to  20  points 
of  the  total  Program  Impact  score). 

(3)  Program  Impact — Single 
Purpose — Economic  Development 
Projects.  As  discussed  earlier  in  this 
section  of  the  NOFA,  each  individual 
Single  Piirpose  project  will  receive  a 
separate  impact  rating.  Applicants 
whose  proposed  economic  development 
program  will  include  multiple  proposals 
should  determine  the  most  appropriate 
form  of  submission.  This  determination 
will  require  a  choice  as  to  either  the 
incorporation  of  all  proposals  into  a 
single  project  or  the  submission  of 
separate  projects  for  each  proposal  (each 
transaction  will  be  considered  a 
separate  project).  The  single  project 
format  presents  an  "all  or  nothing" 
situation.  In  determining  the 
appropriate  submission  format, 
applicants  should  consider  the  ability  of 
a  transaction  to  rate  well  on  its  own. 
based  on  the  magnitude  of  employment 
impact,  size  of  the  financial  transaction 
and  the  other  fectors  discussed  in  this 
section. 

The  submission  of  proposals  as 
separate  projects  must  be  clearly 
designated  by  the  applicant  with 
individual  Needs  Descriptions, 
Community  Development  Activities, 
Impact  Descriptions  and  Program 
Schedule  forms,  including  an 
appropriate  name  for  each  project  on 
HUD  Form  4124.1. 

Section  807(c)(3)  of  the  Housing  and 
Community  Development  Act  of  1992 
(42  U.S.C.  5305  note)  provides  that  it  is 
the  sense  of  Congress  that  each  grantee 
should  devote  one  percent  of  its  grant 
for  the  purpose  of  providing  assistance 
under  section  105(a)(23)  of  the  1974 
HCD  Act  to  facilitate  economic 
development  through  commercial 
microenterprises.  A  "microenterprise" 
is  defined  as  a  commercial  enterprise 
with  five  or  fewer  employees,  one  or 
more  of  whom  owns  the  enterprise. 
While  not  a  requirement,  this  intent 
should  be  considered  in  developing  an 
economic  development  application. 

It  is  noted  that  in  accordance  with 
section  105  of  the  1974  HCD  Act,  HUD 
published  on  January  5, 1995  (60  FR 
1922),  a  final  rule^lating  to  evaluation 
and  selection  of  Economic  Development 
activities  by  grantees,  including 
evaluation  of  public  benefit  (generally 
codified  at  24  CFR  570.209).  Economic 
Development  applications  must  be 
specific  enough  to  permit  a 
determination  that  such  threshold 
public  beneht  standards  are  met. 
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(a)  Scoring.  The  following  {actors  and 
weights  will  be  used  to  evaluate 
proposed  economic  development 
projects: 

(i)  The  extent  to  which  the  project 
.will  have  a  direct  and  positive  impact 
.  on  employment  opporttuiities  for 
persons  firom  low-and  moderate-income 
households  (up  to  160  points  of  the  total 
Program  Impact  score).  Applicants  are 
reminded  that  for  an  activity  to  be 
consistent  %vith  the  statutory  objective  of 
low-and  moderate-income  benefit,  as  a 
result  of  the  creation  or  retention  of 
jobs,  at  least  51  percent  of  created  or 
retained  employment  opportunities 
must  be  held  by,  or  made  available  to, 
persons  from  low-and  moderate-income 
nmilies.  Applicants  must  fully 
doctmient  and  describe  employment 
benefits.  In  addition,  applicants  should 
address  the  following  issues: 

a.  All  employment  data  must  be 
expressed  in  terms  of  full-time  ' 
equivalents  (FTEs).  Only  pemuoent 
jobs  may  be  counted,  and  applicants 
must  take  into  accoiut  such  factors  as 
seasonal  and  part-tipie  employment  A 
seasonal  job  may  be  considered 
permanent  if  the  season  is  long  enough 
to  be  considered  the  person's  principal 
occupation;  permanent  part-time  jobs 
must  be  converted  to  the  full-time 
equivalent 

b.  The  amount  of  CDBG  assistance 
required  to  produce  each  full-time 
equivalent  job  will  affect  the  impact 
assessment  by  HUD.  Lower  CDBG  costs 
per  job  are  preferable  to  higher  CDBG 
costs  per  job.  Such  assessments  of 
impact  will  be  done  on  a  comparative 
basis  among  all  projects  submitted, 
rather  than  by  comparison  to  a  given 
standard. 

c.  The  use  of  CDBG  funds  to  assist  a 
business  with  transferring  to  a  different 
community  will  generally  be  considered 
as  having  no  employment  impact 
Exceptions  to  this  rule  may  include  an 
exptmsion  to  the  business  as  a  result  of, 
or  concurrent  with,  the  transfer;  or  if  the 
btisiness  can  demonstrate  that  it  is 
infeasible  to  continue  operations  at  the 
current  site.  An  applicant  that  fails  to 
document  a  basis  for  such  an  exception 
could  receive  a  substantially  lower  score 
under  this  ranking  factor.  Applicants  are 
encouraged  to  use  CDBG  funds  for 
projects  that  provide  as  many  jobs  as 
possible  for  individuals  that  are 
currently  receiving  public  assistance. 
Providing  employment  to  recipients  of 
public  assistance  will  help  break  the 
cycle  of  dependency  and  empower  low- 
incomr  citizens  to  take  control  of  their 
lives. 

(ii)  The  extent  to  which  market 
analysis  and  other  risk  data  provides 
assurance  that  the  proposed  project  will 


be  successful  (up  to  40  points  of  the 
total  Program  Impact  score). 

(iii)  The  extent  to  which  the  proposed 
project  addresses  all  appropriate 
feasibility  issues  (including  extent  of 
firm  private  financing  commitments) 
and  the  extent  to  which  there  is 
reasonable  assurance  that  the  project 
will  be  completed  in  a  timely  manner 
(up  to  40  points  of  the  total  Program 
Impact  score).  Projects  that  are  likely  to 
encounter  feasibility  issues  which 
would  hinder  the  timely  completion  of 
the  project  Mdll  receive  a  lower  score 
under  this  criterion.  Such  issues 
include,  but  are  not  limited  to:  site 
control,  zoning,  public  approvals  and 
permits,  infrastructure,  environment, 
and  relocation.  Applicants  should 
address  these  and  any  other  applicable 
issues  and  provide  documentation 
where  appropriate. 

Applicants  also  must  demonstrate  the 
reasonable  likelihood  of  the  project's 
success,  from  both  a  financid  and 
employment  standpoint  An  analysis  or 
market  data,  which  indicates  an 
inordinate  risk  in  the  undertaking  of  the 
project,  will  affect  the  overall  rating  of 
program  impact  In  order  to  receive  a 
higher  rating,  the  costs  must  be 
reasonable  (i.e.,  not  inflated). 

(iv)  Extent  to  which  the  project 
provides  Public  Benefits  relative  to 
other  proposals'  cost  per  job  (up  to  80 
points  of  the  total  Program  Impact 
score). 

(v)  The  extent  to  which  Small  Qties 
grant  funds  will  leverage  the  investment 
of  private  and  other  dollars  and  the 
extent  to  which  Small  Cities  grant  funds 
are  NOT  used  to  substitute  for  private 
financing  (up  to  60  points  of  the  total 
Program  Impact  score).  Leverage  is 
defined  as  the  amoimt  of  private  debt 
and  equity  to  be  invested  as  a  direct 
result  of  the  CDBG-funded  activity. 
Projects  which  provide  the  maximum 
feasible  level  of  private  investment  will 
be  considered  as  having  appropriate 
leverage.  The  extent  of  firm 
commitments  for  private  financing  will 
be  reviewed  as  well  as  the  amount  of 
equity  investment.  The  project  will  be 
reviewed  to  determine  whether  CDBG 
funds  are  replacing  private  sources  of 
funds.  In  order  to  receive  maximimi 
impact  CDBG  funds  may  not  replace 
private  financing,  CDBG  assistance  must 
be  limited  to  the  amount  necessary  to 
fund  the  project  without  replacing 
CDBG  funds  for  private  funds,  and 
equity  funds  should  bear  the  greatest 
risk  in  the  project. 

(vi)  The  extent  to  which  the  project 
supports  the  strategic  plan  of  a 
Champion  Community  (up  to  20  points 
of  the  total  Program  Impact  score). 


In  addition  to  the  standard 
submission  requirements,  HUD  will 
evaluate  the  following  as  part  of  Its 
Eligibility  Review  prior  to  considering 
an  application  for  funding  in  the  FY 
1997/1998  competition. 

(b)  The  Appropriate  Determination. 
HUD  has  developed  guidelines  for 
review  of  economic  development 
activities  undertaken  with  CDBG  funds. 
These  guidelines  are  composed  of  two 
components:  guidelines  for  evaluating 
project  costs  and  finanHal  requirements; 
and  standards  for  evaluating  public 
benefit  The  standards  for  evaluating 
public  benefit  are  mandatory,  but  the 
guidelines  for  evaluating  project  costs 
and  financial  requirements  are  not.  The 
guidelines  for  evaluating  project  costs 
are  to  ensure: 

(i)  Reasonableness  of  Proposed  Costs. 
The  applicant  must  review  each  project 
cost  element  and  determine  that  the  cost 
is  reasonable  and  consistent  with  third- 
party,  fair-maiket  prices  for  that  cost 
element  The  general  principle  is  that 
the  level  of  CDBG  assistance  cannot  be 
adequately  determined  if  the  project 
costs  are  understated  or  inflated. 

(ii)  Commitment  of  Other  Sources  of 
Funds.  The  applicant  shall  review  all 
projected  sources  of  funds  necessary  to 
complete  the  project  and  shall  verify 
that  all  sources  (in  partictilar  private 
debt  and  equity  financing)  have  been 
firmly  committed  to  the  extent 
practicable,  and  are  available  to  be 
invested  in  the  project  Verification 
means  ascertaining  that:  the  source  of 
fiinds  is  committed;  that  the  terms  and 
conditions  of  the  committed  funds  are 
known;  and  the  source  has  the  capacity 
to  delivA. 

(iii)  No  Substitution  of  CDBG  Funds 
(including  Section  108  Loan  Guarantee 
proceeds)  for  Private  Sources  of  Funds. 
The  applicant  shall  financially 
underwrite  the  project  and  ensure  to  the 
extent  possible  that  CDBG  fimds  are  not 
being  substituted  for  available  privafe 
debt  financing  or  equity  capital.  The 
analysis  must  be  tailored  to  the  type  of 
project  being  assisted  (e.g.,  real  estate, 
user  project,  capital  equipment,  woridng 
capital,  etc.).  Real  estate  projects  require 
difiierent  financial  analysis  than  working 
capital  or  machinery  and  equipment 
projects.  Applicants  should  ensure  that 
both  a  significant  equity  commitment  by 
the  for-profit  business  exists  and  that 
the  level  of  certainty  of  the  end  use  of 
the  property  or  project  is  sufficient  to 
ensure  the  achievement  of  national 
objectives  within  a  reasonable  period  of 
time. 

(iv)  Establishment  of  Small  Cities 
Grant  Financing  Terms.  The  amount  of 
Small  Cities  grant  assistance  provided  to 
a  for-profit  business  ideally  should  be 
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limited  to  the  amount,  with  appropriate 
repayment  terms,  sufficient  to  go 
forward  without  substituting  Small 
Qties  grant  funds  for  available  private 
debt  or  cash  equity.  The  applicant 
should  structure  its  repayment  terms  so 
that  the  business  is  allowed  a  reasonable 
rate  of  return  on  invested  equity, 
considering  the  level  of  risk  of  the 
project.  Equity  funds  generally  should 
bear  the  greatest  risk  of  all  funds 
invested  in  a  project. 

(v)  Public  Benefit  Determination.  The 
applicant's  activities  must  meet  the 
public  benefit  standards  found  in  24 
CFR  570.209(b).  Activities  covered  by 
these  guidelines  (subject  to  certain 
exceptions)  must,  in  the  aggregate, 
either 

•  Create  or  retain  at  least  one  full- 
time  equivalent,  permanent  job  per 
$35,000  of  CX)BC  funds  used;  or 

•  Provide  goods  or  services  to 
residents  of  an  area,  such  as  the  number 
of  low-  and  moderate- income  persons 
residing  in  the  areas  served  by  the 
assisted  busineasae  aiBOunts  to  at  least 
one  low-  and  moderete-income  person 
per  $350  of  CDBG  funds  used. 

(c)  CDBG  Assistance  Must  Minimize 
Business  and  Job  Displacement.  Each 
applicant  will  evaluate  the  potential  of 
each  economic  development  project  for 
causing  displacement  of  existing 
businesses  and  lost  jobs  in  the 
neighborhood  where  the  project  is 
proposed  to  be  located.  When  the 
grantee  concludes  that  the  potentiai 
exists  to  cause  displacement,  given  the 
size,  scope  or  nature  of  the  business, 
then  the  grantee  must,  to  the  extent 
practicable,  take  steps  to  minimize  such 
displacement.  The  project  flle  nflist 
document  the  grantee's  review 
conclusions  and,  if  applicable,  the  steps 
the  grantee  will  take  to  minimize 
displacement. 

(d)  Section  tOS(aM  17)  Requirements. 
Section  105(a)(17)  of  the  1974  HCD  Act 
requires  that  an  activity  assisted  under 
tliat  section  achieve  one  of  the  following 
criteria: 

(i)  Creates  or  retains  jobs  for  low-  and 
moderate-income  persons  (note  that  a 
project  which  meets  the  national 
objective  of  principally  benefitting  low- 
and  moderate-income  persons  by 
creating  or  retaining  jobs,  51  percent  of 
which  are  for  low-  and  moderate- 
income  persons,  will  be  deemed  to  have 
met  this  criterion  without  any 
additional  documentation): 

(ii)  Prevents  or  eliminates  slums  or 
blight  (note  that  a  project  which  meets 
the  national  objective  of  aiding  in  the 
prevention  or  elimination  of  slums  or 
blight  on  an  area  basis  will  be  deemed 
to  have  met  this  criterion  without  any 
additional  documentation); 


(ill)  Meets  an  urgent  need  (note  tliat 
a  project  which  meets  the  national 
objective  of  meeting  community 
development  needs  having  a  particular 
urgency  %vill  be  deemed  to  have  met  this 
criterion  without  any  additional 
documentation): 

(iv)  Creates  or  retains  businesses 
owned  by  community  residents; 

(v)  Assists  businesses  that  provide 
goods  or  services  needed  by  and 
affordable  to  low-  and  moderate-income 
residents; 

(vi)  Provides  technical  assistance  to 
promote  any  of  the  activities  under  (i) 
through  (v)  of  this  subsection. 

(e)  National  Objectives.  As  previously 
stated  in  this  NOP  A,  all  CDBC-assisted 
activities  must  address  one  of  the  three 
broad  national  objectives.  Since 
economic  development  projects  usually 
result  in  new  employment  or  the 
retention  of  existing  jobs,  these 
activities  most  likely  would  be 
categorized  as  principally  benefitting 
low-  and  moderate- income  persons  in 
this  maimer.  Such  projects  will  be 
considered  to  benefit  low-  and 
moderate-income  persons  where  the 
criteria  of  24  CFR  570.208(a)(4)  are  met. 
HUD  will  consider  an  activity  to  qualify 
under  this  provision  where  the  activity 
involves  jobs  at  least  51  percent  of 
Which  are  taken  by  or  made  available  to 
such  (Mrsons,  or  retained  by  such 
persons.  The  extent  to  which  the 
proposed  project  will  directly  address 
employment  opportunities  for  low-  and 
moderate-income  persons  in  tlie 
applicant  jurisdiction  will  be  a  primary 
factor  in  HUD's  assessment  of  the 
proposed  program. 

Ijie  application  must  contain 
adequate  documentation  to  explain 
fully,  and  to  support,  the  process  that 
will  be  used  to  ensure  that  project(8) 
comply  with  the  low-  and  moderate- 
income  employment  requirements.  The 
documentation  must  be  sufficient  to 
show  that  the  process  has  been 
developed  and  that  program 
participants  have  a^«ed  to  adhere  to 
that  process.  In  determining  whether  the 
person  is  a  low-  and  moderate-income 
person  for  these  activities,  it  is  the 
person's  family  income  at  the  time  the 
CDBG  assistance  is  provided  that  is 
determinative.  When  making  judgments 
concerning  whether  an  individual 
qualifies  as  a  low-  and  moderate- income 
person,  both  family  size  and  the  income 
of  the  entire  family  must  he  considered. 
This  consideration  is  necessary  because 
a  "low-  and  moderate- income  person"  is 
defined  as  a  member  of  a  low-  and 
moderate-income  family. 

HUD  will  accept  a  written 
certification  by  a  person  of  his  or  her 
family  income  and  size  to  establish  low- 


and  moderate-income  status.  The 
certification  may  simply  state  that  the 
person's  family  income  is  below  that 
required  to  be  low-  and  moderate- 
income  in  that  area.  The  form  for  such 
certification  must  include  a  statement 
that  the  information  is  subject  to 
verification. 

In  addition  to  person-by-person 
income  certifications  discussed  above, 
under  section  105(c)(4)  of  the  1974  HCD 
Act,  an  employee  may  be  presumed  to 
be  a  low-  and  moderate-income  person 
if  the  employee  resides  in  a  census  tract 
where  not  less  than  70  percent  of  the 
residents  are  low-  and  moderate-income 
persons,  and  a  presumption  of  low-  and 
moderate-income  may  also  be  made  if 
the  business  is  located  in  and/or  the 
employee  resides  in  a  census  tract  (or 
block  numbering  group)  where  20 
percent  of  the  residents  are  in  poverty. 
The  key  consideration  in  tliis 
presumption  is  tlie  location  of  the 
business  or  employee.  The 
documentaticm  to  support  the  - 

presumption  must  contain  the  location,  c 
(See  24  CFR  570.209(b)(2)(v)  for  more 
information  on  this  subject.) 

In  cases  where  an  activity  (e.g.,  a 
shopping  center  or  a  super  market) 
provides  goods  and  services  to  residents 
of  an  area,  the  low-  and  moderate- 
income  objective  may  be  met  by  the  area 
benefit  requirements  at  24  CFR 
S70.208(a)(l).  To  document  low  and 
moderate  income,  51  percent  of  the 
residents  of  the  area  or  block  numbering 
group  must  be  low-  and  moderate- 
income  persons. 

(f)  Application  Requirements.  To  the 
extent  feasible,  the  material  listed  below 
should  be  submitted  for  economic 
development  projects.  The  material 
should  be  subibitted  for  each  proposed 
activity,  whether  the  proposed  activity 
is  presented  as  s  separate  project  or  as    - 
part  of  a  project  Involving  multiple 
activities.  Since  economic  development''' 
projects  are  rated  against  each  other,  the 
more  completely  these  submission 
requirements  are  met,  the  greater  the 
potential  exists  for  enhancing  the 
impact  score  of  the  project. 

(i)  A  letter  from  each  appropriate 
developmental  entity  which  include  at 
least  tlie  following  information:     * 

a.  A  detailed  physical  description  of 
the  project  with  a  schedule  of  events 
and  maps  or  drawings  as  appropriate. 

b.  The  estimated  costs  for  the  project, 
including  any  working  capital 
requirements. 

c.  A  discussion  of  all  financing 
sources,  including  the  need  for  CDBG, 
the  terms  of  the  CDBG  assistance,  and 
the  proposed  lien  structure.  The 
amount,  source,  and  nature  of  any 
equity  inve8tment(s)  must  also  be 
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provided  as  well  as  a  commitment  to 
invest  the  equity. 

d.  A  discussion  of  employment 
impact  which  includes  a  schedule  of 
newly  created  positions.  The  schedule 
should  identify  the  number,  salary  and 
skill  level  of  each  permanent  position  to 
be  created.  If  jobs  are  made  available  to 
low-  and  moderate-income  persons,  the 
applicant  must  also  demonstrate  and 
document  how  persons  from  low-  and 
moderate-income  households  will  be 
accorded  first  consideration  for 
employment  opportunities. 

e.  A  discussion  of  all  appropriate 
feasibility  issues  including,  but  not 
limited  to:  site  control,  zoning,  public 
approvals  and  permits,  impact  fees, 
corporate  authorizations,  infrastructiue, 
environment  and  relocation. 

/.  An  analysis  and  summary  of  marliet 
and  other  data  which  supports  the 
anticipated  success  of  the  project. 

(ii)  A  development  budget  showing  all 
costs  for  the  project,  including 
professional  fees  and  working  capital. 

(iii)  Documentation  to  support  project 
costs.  Documentation  generally  should 
be  from  a  third-party  source  and  be 
consistent  with  the  following 
guidelines: 

a.  Acquisition  costs  should  be 
supported  by  an  appraisal. 

o.  Construction/renovation  costs 
should  be  certified  by  an  architect, 
engineer  or  cpntractor.  Use  of  Federal 
Prevailing  Wage  Rates  should  be  cited 
where  applicable. 

c.  Machinery  and  equipment  costs 
should  be  supported  by  vendor  quotes. 

d.  Soft  costs  (e.g.,  legal,  accounting, 
title  insurance)  need  be  substantiated 
only  where  such  costs  are  anticipated  to 
be  abnonnelly  high.  ^ 

(iv)  letters  fiom  all  financing  sources 
discussing  (at  a  minimum)  the  amount 
and  terms  of  the  proposed  financing, 
and  the  current  status  of  the  application 
for  funding. 

(v)  Historical  financial  data  of  the 
development  entity,  preferably  for  the 
last  3  years.  This  information  may  be 
submitted  under  separate  cover  with 
confidentiality  requested.  It  is 
recognized  that  historical  financial  data 
may  be  unavailable  or  inappropriate  for 
some  projects  (e.g.,  start-up  companies 
and  real  estate  transactions). 

(vi)  A  2-  to  5-year  cash  flow  pro  forma 
with  accompanying  notes  citing  basic 
assumptions. 

(vii)  The  applicant's  assessment  of  the 
project's  consistency  with  the  CDBG 
program  eligibility  requirements  and 
standards  for  evaluating  project  cost, 
financial  requirements  and  public 
benefit. 

d.  Fair  Housing  and  Equal 
Opportunity  Evaluation.  Documentation 
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for  the  50  points  for  these  items  is  the 
responsibility  of  the  applicant.  Claims 
of  outstanding  performance  must  be 
based  upon  actual  accomplishments. 
Clear,  precise  documentation  will  be 
required.  Maps  must  have  a  census  tract 
or  block  numbering  area  (BNA),  and 
they  must  be  in  accordance  with  the 
1990  Census  data.  Additionally,  maps 
must  identify  the  locations  of  areas  with 
minorities  by  census  tract  or  BNA.  If 
there  are  no  minority  areas,  state  so  on 
the  map.  Only  population  data  from  the 
1990  Census  will  be  acceptable  for 
purposes  of  this  section. 

Please  note  that  a  "minority"  is  a 
person  belonging  to,  or  culturally     — 
identified  as.  a  member  of  any  one  of 
the  following  racial/ethnic  categories: 
Black,  Hispanic,  Asian  or  Pacific 
Islander,  and  American  Indian  or 
Alaskan  Native.  For  the  purposes  of  tliis 
section,  the  separate  category  of 
"women"  is  not  considered  a  minority. 
Counties  claiming  points  under  this 
criterion  must  use  county-wide  statistics 
(excluding  entitlement  conubunities).  In 
the  case  of  joint  applications,  points 
will  be  awarded  based  on  the 
performance  of  the  lead  entity  only. 

The  following  factors  will  be  used  to 
judge  outstanding  performance  in  these 
areas.  Please  note  that  points  for 
outstanding  performance  may  be 
claimed  under  each  criterion: 

(1)  Housing  Achievements  (40  points 
total). 

(a)  Provision  of  Fair  Housing  Choice 
(20  points) 

(i)  HUD  will  consider  the  extent  to 
which  the  applicant  demonstrates  that  it 
has  provided  housing  assistance  for  low 
and  moderate  income  families  that 
results  in  housing  choice  in  areas 
outside  of  minority  or  low-  and 
moderate  income  concentration.  Such 
actions  may  include  the  construction  or 
rehabilitation  of  housing  in  areas 
outside  of  minority  or  low  and  moderate 
income  concentration;  the  provision  of 
Section  8  Existing  Certificate  or  Voucher 
assistance  in  ways  that  lessen 
concentration  of  such  assisted  units 
within  minority  and  low-  and  moderate 
income  concentrated  areas;  or  the 
provision  of  direct  homeownership 
assistance  such  as  homeownership 
counseling,  downpayment  assistance,  or 
first-time  homebuyer  assistance.  If 
applicable,  the  applicant  may  use  a  map 
to  show  the  general  location(s)  of 
individual  projects  and/or  housing 
occupied  by  Section  8  Existing  Program 
participants. 

(ii)  Points  also  may  be  awarded  for 
efforts  which  enable  low-  and  moderate- 
income  persons  to  remain  in  their 
neighborhood  when  such 
neighborhoods  are  experiencing 


revitalization  and  substantial 
displacement  as  a  result  of  private 
reinvestment.  Applicants  requesting 
points  under  this  criterion  would  not 
need  to  meet  the  requirements  of 
paragraphs  (a)  and  (b)  in  order  to  receive 
points.  Points  will  be  awarded  where 
more  than  one-half  of  the  families 
displaced  were  able  to  remain  in  their 
original  neighborhood  through  the 
assistance  of  the  applicant  Applicants 
must  show  that: 

•  The  neighborhood  experienced 
revitalization; 

•  The  amount  of  displacement  was 
substantial; 

•  Displacement  was  caused  by  private 
reinvestment; 

•  Low-  and  moderate-income  persons 
were  permitted  to  remain  in  the        • 
neighborhood  as  a  result  of  action  taken 
by  the  applicant. 

If  the  community  is  inhabited 
predominantly  by  persons  who  are 
members  of  minority  and/or  low-income 
groups,  points  will  be  awarded  where 
there  is  a  balanced  distribution  of 
assisted  housing  throughout  the 
community. 

(b)  Implementation  of  a  Fair  Housing 
Strategy  that  Affirmatively  Furthers  Fair 
Housing  (20  points).  The  applicant  must 
demonstrate  that  it  is  implementing  or 
plans  to  implement  a  Fair  Housing 
Strategy  on  its  own  or  demonstrate  that 
it  does  or  plans  to  participate  in  a 
county/State  or  regional  analysis  of 
impediments  to  fair  housing  choice.  A 
fair  housing  strategy  must  include  the 
following  elements: 

•  Local  compliance  ectivtties; 

•  Educational  programs  to  enlianoe 
the  clarity  and  understanding  of  the 
community's  fair  housing  policy.  For 
communities  with  few  or  no  minorities, 
this  should  include  publication  in  the 
surrounding  communities  of  the 
applicant's  policy  of  fair  housing  for 
minorities  and  persons  with  disabilities; 

•  Assistance  to  minority  families;  and 

•  Special  programs  (e.g.,  utilization  of 
Community  Housing  Resource  Board 
(CHI^)  Programs,  efforts  to  encourage 
local  realtors  to  enter  into  voluntary 
agreements  to  encourage  equal  access  to 
financial  institutions,  etc.). 

•  Assistance  to  minority  femilies 
through  mobility  counseling  programs 
and  other  activities  that  encourage  such 
families  to  pursue  such  housing 
opportunities  outside  of  minority 
concentrated  areas; 

•  Special  programs  targeted  at 
lenders,  builders,  realtors,  and  other 
housing  industry  groups; 

•  Affirmative  marketing  strategies 
targeted  at  those  groups  in  the  eligible 
population  considered  least  likely  to 
apply  without  special  outreach. 
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The  Cair  housing  strategy  must 
include  goals  for  each  of  the  above 
elements.  The  date  of  adoption  or 
development  of  the  strategy  should  be 
indicated,  as  well  as  the  date  proposed 
activities  will  be  or  have  been 
implemented. 

(2)  Entrepreneurial  Efforts  and  Local 
Equal  Opportunity  Performance.  HUD 
encoungea  the  use  of  minority 
contracting,  although  it  «vill  not  be  used 
as  an  evaluation  factor  in  this  NOFA. 

(3)  Equal  Opportunity  Employment. 
(10  points)  Under  this  bctor,  the 
applicant  must  document  that  its 
percentage  of  minority,  permanent  full- 
time  employees  is  greater  than  the 
percentage  of  minorities  within  the 
county  or  the  community,  whichever  is 
higner.  Applicants  with  no  full-time 
employees  may  claim  points  based  on 
part-time  employment  provided  that 
they  document  that  the  only  permanent 
employment  is  on  a  part-time  basis. 

e.  Welfare  to  Work  InitiaUve.  (5 
points)  Five  bonus  points  will  be  added 
to  proposals  which  support  the  Welfare 
to  Work  Initiative.  These  points  will  be 
added  to  those  proposals  that  include 
activities  which  will  provide  assistance 
to  persons  moving  from  welfare  to  work. 
Examples  of  such  activities  are:  jobs, 
day  care  slots,  training  or  transportation 
assistance. 

4.  Final  Selection.  The  total  points 
received  by  a  project  for  all  of  the 
selection  factors  are  added,  and  the 
project  is  ranked  against  all  other 
projects  from  all  applications,  regardless 
of  the  program  areas  in  which  the 
projects  were  rated.  The  highest  ranked 
projects  will  be  funded  to  the  extent 
funds  are  available.  If  an  applicant 
submits  two  applications  under  this 
NOFA,  it  may  receive  up  to  two  single 
grants  in  the  amounts  of  the  project  or 
projects  applied  for  in  those 
applications  which  were  ranked  high 
enough  to  be  funded.  In  the  case  of  ties 
at  the  funding  line,  HUD  will  use  the 
following  criteria  in  order  to  break  ties: 

•  The  project  receiving  the  highest 
program  impact  rating  will  be  funded; 

•  If  tied  projects  have  the  same 
program  impact  rating,  the  project 
having  the  highest  combined  score  on 
the  needs  factors  will  be  funded; 

•  If  tied  projects  have  the  same 
program  impact  ratings  and  equal  needs 
factor  scores,  the  project  having  the 
highest  tcore  on  the  percent  of  persons 
in  poverty  needs  factor  will  be  funded; 
and 

•  If  tied  projects  have  the  same 
program  impact  ratings,  equal  needs 
factor  scores,  and  an  equal  {wrcent  of 
persons  in  poverty  needs  factor  score, 
the  application  having  the  most 


outstanding  performance  in  fair  housing 
and  equal  opportunity  will  be  funded. 

As  soon  as  possible  after  the  radng 
and  ranking  process  has  been 
completed.  HUD  will  notify  all 
applicants  regarding  their  rating  scores 
and  funding  status.  Thereafter, 
applicants  may  contact  HUD  to  discuss 
scores  or  any  aspects  of  the  selection 
process. 

n.  Application  and  Funding  Award 
Procaaa 

A.  Obtaining  Applicationt 

All  nonentitled  communities  in  New 
York  State  may  obtain  application  kits 
through  HUD'S  New  York  or  Buffalo 
Offices.  The  addreaaes  for  HUD's 
Buffalo  and  New  York  offices  are: 

Department  of  Housing  and  Urban 
Development,  Office  of  Community 
Planning  and  Development, 
Attention:  Small  Cities  Coordinator, 
26  Federal  Plaza.  New  York,  NY 
10278-0068.  Telephone  (212)  264- 
2885 

Department  of  Housing  and  Urban 
Development,  Community  Planning 
and  Development  Division.  Attention: 
Small  Cities  Coordinator,  465  Main 
Street,  Lafayette  Court.  Buffalo.  NY 
14203.  Telephone  (716)  551-5768 

B.  Submitting  AppUcatioiu 

A  final  application  must  be  submttted 
to  HUD  no  later  than  March  2.  1998.  A 
final  application  includes  an  original 
and  two  photocopies.  Final  applications 
may  be  mailed,  and  if  they  are  received 
after  the  deadline,  must  be  postmarked 
no  later  than  midnight.  March  2,  1998. 
If  an  application  is  hand-delivered  to 
the  New  York  or  Buffalo  Offices,  the 
application  must  be  delivered  by  4:00 
p.m.  on  the  application  deadline  date. 
Applicants  in  the  counties  of  Sullivan, 
Ulster,  Putnam,  and  in  nonparticipating 
jurisdictions  in  the  urban  coimties  of 
Dutchess,  Orange,  Rockland, 
Westchester,  Nassau,  and  Suffolk 
should  submit  applications  to  the  New 
York  Office.  All  other  nonentitled 
communities  in  New  York  State  should 
submit  their  applications  to  the  Buffalo 
Office.  Applications  must  be  submitlad 
to  the  HUD  office  at  the  addiesses  listed 
above  in  section  n.A. 

The  above-stated  application  deadline 
is  firm  as  to  date  and  hour.  In  the 
interest  of  foimess  to  all  competing 
applicants,  HUD  will  treat  as  ineligible 
for  consideration  any  application  that  is 
not  received  on,  or  postmarked  by 
March  2, 1998.  Applicants  should  take 
this  practice  into  account  and  make 
early  submission  of  their  materials  to 
avoid  any  risk  of  loss  of  eligibility 


brought  about  by  unanticipated  delays 
or  other  delivery-related  problems. 

C.  The  Application 

1.  Application  Requirements 

An  application  for  the  Small  Cities 
Program  CDBG  Grants  is  made  by  the 
submission  of: 

(a)  A  completed  HUD  Form  4124, 
including  HUD  Forms  4124.1  through 
4124.6  and  all  appropriate  supporting 
material; 

(b)  A  completed  Standard  Form  424; 

(c)  A  signed  copy  of  certifications 
required  under  the  CDBG  Program, 
including,  but  not  limited  to  die  Dr\ig- 
Free  Workplace  Certification,  and  the 
Certification  Regarding  Lobbying 
pursuant  to  section  319  of  the 
Department  of  Interior  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352),  generally  prohibiting  use  of 
appropriated  funds,  and,  if  applicable. 
Disclosure  of  Lobbying  Activities  (SF- 
LLL): 

(d)  Form  HUD-2880,  Applicant/ 
Recipient  Disclosure/Update  Report,  as 
required  under  subpart  A  of  24  CFR  part 
4  (Accountability  in  the  Provision  of 
HUD  Assistance);  and.  if  applicable. 

(e)  Abbreviated  Consolidated  Plan. 

(f)  A  Section  108  Loan  Guarantee 
application  or  request,  if  applicable, 
consisting  of  one  of  the  following: 

(1)  A  formal  application  for  Section 
108  Loan  Guarantee(s),  including  the 
documenU  listed  at  §  570.704(b); 

(2)  A  brief  description  of  a  Section 
108  Loan  Guarantee  application(s)  to  be 
submitted  within  60  days  (with  HUD 
reserving  the  right  to  extend  such  period 
for  good  cause  on  a  case-by-case  basis) 
of  a  notice  of  CDBG  Small  Cities  grant 
award.  (The  CDBG  grant  award  will  be 
conditioned  on  approval  of  actual 
Section  108  Loan  Gufuantee 
commitments  within  a  stated  period  of 
time.)  This  description  must  be 
sufficient  to  support  the  basic  eligibility 
of  the  proposed  project  or  activities  for 
Section  108  assistance;  or 

(3)  If  applicable,  a  copy  of  a  Section 
108  Loan  Guarantee  approval  document 
with  grant  number  and  date  of  approval. 

2.  Streamlined  Application 
Requirements  for  Certain  Applicants 

Single  Purpose  applications 
submitted  under  the  FY  1996  NOFA  but 
not  selected  for  funding  will  be 
reactivated  for  consideration  under  this 
NOFA,  if  the  applicant  notifies  HUD  in 
writing  by  March  2, 1998  that  the 
applicant  wishes  the  prior  application 
to  be  considered  in  this  competition. 
Applications  which  are  reactivated  may 
be  updated,  amended  or  supplemented 
-  by  the  applicant  provided  that  such 
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amendment  or  supplementation  is 
received  no  later  than  the  due  date  for 
applications  under  this  NOFA.  If  there 
is  no  significant  change  in  the 
application  involving  new  activities  or 
alteration  of  proposed  activities  that 
will  significantiy  change  the  scope, 
location  or  objectives  of  the  proposed 
activities  or  beneficiaries,  there  will  be 
no  further  citizen  participation 
requirement  to  keep  the  application 
active  for  a  succeeding  round  or 
competition. 

D.  Funding  Award  Process.  In 
accordance  with  section  102  of  the  HUD 
Reform  Act  and  HUD's  regulation  in  24 
CFR  part  4,  HUD  will  notify  the  public 
by  notice  published  in  the  Federal 
Regiater  of  all  award  decisions  made  by 
HUD  under  this  competition.  In 
accordance  with  the  requirements  of 
section  102  of  the  Reform  Act  and 
HUD's  regulations  at  24  CFR  part  4. 
HUD  also  will  ensure  that 
docimientation  and  other  information 
regarding  each  application  submitted 
under  this  NOFA  is  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied. 
Additionally,  in  accordance  with 
S  4.5(b)  of  these  regulations,  HUD  will 
make  this  material  available  for  public 
inspection  for  a  period  of  5  years, 
beginning  not  less  than  30  calendar  days 
after  the  date  on  which  assistance  is 
provided. 

m.  Technical  Aaaistance 

Prior  to  the  application  deadline,  the 
Buffalo  and  New  York  offices  will 
provide  technical  assistance  on  request 
to  individual  applicants,  including 
explaining  and  responding  to  questions 
regarding  program  regulations,  and 
defining  terms  in  the  application 
package.  In  addition,  HUD  will  conduct 
informational  meetings  around  the  State 
to  discuss  the  Small  Cities  Program,  and 
will  conduct  application  workshops  in 
conjunction  with  these  meetings.  Please 
contact  the  New  York  or  Buffialo  Office 
for  further  information  regarding  these 
meetings.  Application  kits  will  be 
available  at  these  meetings,  as  well  as 
from  the  New  York  or  Buffalo  Offices. 
In  order  to  ensure  that  the  application 
deadline  is  met.  it  is  strongly  suggested 
that  applicants  begin  preparing  their 
applications  immediately  and  not  wait 
for  the  informational  meetings. 

IV.  Checklist  of  Application  Submission 
Requirements 

The  following  checklist  is  intended  to 
aid  applicants  in  determining  whether 
their  application  is  complete: 

ApplicatioB  ComplateiMM  nw^-Hy 

Applicant: • 


Amount  Requested  $  ^_____ 

1.  Is  amount  of  funds  requested  %vithin 
established  maximum? 

2.  Part  I— Needs  Description  (HUD  Form 
4124.1). 

a.  Program  Area 

Housing 

Target  Area 

Nontaiget  Area 

Public  Facilities  - 

Economic  Development  (If  an 

"appropriate"  analysis  is  required  but  is 
not  included,  the  application  cannot  be 
rated.) 

b.  Is  description  of  community  development 

needs  included  in  application? 

3.  Part  n — Community  Development 
Activities  (HUD  Form  4124.2). 

a.  Has  national  objective  been  identified  for 
each  activity?  b.  Will  70  percent  of  grant 
funds  primarily  Iwnefit  low-and  moderate- 
income  persons?  (If  not,  the  application 
cannot  be  rated.) 

4.  Part  in — Impact  Description  (HUD  Form 
4124.3). 

5.  Part  IV— Outstanding  Performance  (HUD 
Form  4124.4). 

6.  Part  V— Program  Schedule  (HUD  Form 
4124.5). 

7.  Part  VI— Maps. 

a.  Location  of  proposed  activities. 
(Applicants  must  show  the  boundaries  of  the 
defined  area  or  areas.) 

b.  Location  of  areas  with  minorities  by 
census  tract.  (If  there  are  no  minority  areas, 
state  so  on  the  map.) 

c.  Housing  conditions  if  project  involves 
housing  rehabilitation.  (Number  and  location 
of  each  standard  and  substandard  unit 
should  be  clearly  identified.) 

8.  a.  Is  Standard  Form  424  complete? 
Yes        No 

b.  Is  original  signature  on  at  least  one 
copy? 

Yes        No 

9.  Is  Certification  signed  with  original 
signature? 

Yes        No 

10.  Has  the  abbreviated  consolidated  plan 
been  prepared  and  submitted  to  HUD  (or 
included  with  this  application)? 

11.  Form  HUD-28ao,  Application/ 
Recipient  Disclosure/Update  Report. 

12.  Do  proposed  economic  development 
activities  meet  the  public  benefit  standards  as 
defined  in  24  CFR  570.209? 

V.  Corrections  to  Deficient  Applications 

Under  no  circumstances  will  HUD 
accept  from  the  applicant  unsolicited 
information  regarding  the  application 
after  the  application  deadline  has 
passed. 

HUD  may  advise  applicants  of 
technical  deficiencies  in  applications 
and  permit  them  to  be  corrected.  A 
technical  deficiency  would  be  an  error 
or  oversight  which,  if  corrected,  would 
not  alter,  in  either  a  positive  or  negative 
fashion,  the  review  and  rating  of  the 
application.  Examples  of  curable 
technical  deficiencies  would  be  a  failuire 
to  submit  the  proper  certifications  or 


.    failure  to  submit  an  af^lication 
containing  an  original  signature  by  an 
authorized  official.  Situations  not 
considered  curable  would  be,  for 
example,  a  failure  to  submit  program 
impact  descriptions. 

HUD  will  notify  applicants  in  writing 
of  any  curable  tedmical  deficiencies  in 
applications.  Applicants  will  have  14 
calendar  days  from  the  date  of  HUD's 
correspondence  to  reply  and  correct  the 
deficiency.  If  the  deficiency  is  not 
corrected  within  this  time  period,  HUD 
will  reject  the  application  as 
incomplete. 

Applicants  should  note  that  if  an 
abbreviated  consolidated  plan  is  not 
submitted,  the  failure  to  submit  it  in  a 
timely  manner  is  not  considered  a 
curable  deficiency. 

VI.  Findings  and  Certificationa 

Papenvork  Reduction  Act  Statement 

The  information  collection 
requirements  related  to  this  CDBG 
program  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  and  have  been 
assigned  OMB  approval  number  2506- 
0020.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 

Environmental  Impact 

This  NOFA  provides  funding  under, 
and  does  not  alter  environmental 
requirements  of,  a  regulation  previously 
-  published  in  the  Federal  Register. 
Accordingly,  imder  24  CFR  50.19(c)(5). 
this  NOFA  is  categorically  excluded 
irom  environmental  review  under  the 
National  Environmental  Policy  Act.  The 
environmental  review  provisions  of  this 
regulation  are  in  24  CF^  570.604. 

Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  NOFA  will  not 
have  substantial,  direct  effects  on  States, 
on  their  political  subdivisions,  or  on 
their  relationship  with  the  Federal 
Government,  or  on  the  distribution  of 
power  and  responsibilities  between 
them  and  other  levels  of  government 
While  the  NOFA  will  provide  financial 
assistance  to  the  Small  Cities  Program  of 
New  York  State,  none  of  its  provisions 
will  have  an  effect  on  the  relationship 
between  the  Federal  Government  and 
New  York  State,  or  the  State's  political 
subdivisions. 
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Accountability  in  the  Provision  of  HUD 
Assistance 

See  Section  I.A.4.  of  this  NOFA. 

Prohibition  Against  Lobbying  Activities 

Applicants  for  funding  under  this 
NOFA  are  subject  to  the  provisions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriation  Act 
for  Fiscal  Year  1991  (31  U.S.C  1352) 
(the  Byrd  Amendment)  and  to  the 
provisions  of  the  Lobbying  Disclosure 
Act  of  1995  (Pub.  L.  104-65;  December 
19. 1995). 

The  Byrd  Amendment,  which  is 
implemented  in  regulations  at  24  CFR 
part  87.  prohibits  applicants  for  Federal 
contracts  and  grants  from  using 
appropriated  funds  to  attempt  to 
influence  Federal  executive  or 
legislative  ofRcers  or  employees  in 
connection  with  obtaining  such 
assistance,  or  with  its  extension, 
continuation,  renewal,  amendment  or 
modification.  The  Byrd  Amendment 
applies  to  the  funds  that  are  the  subject 
of  this  NOFA.  Therefore,  applicants 
must  file  a  certification  stating  that  they 
have  not  made  and  will  not  make  any 
prohibited  payments  and,  if  any 


payments  or  agreement  to  make 
payments  of  nonappropriated  funds  for 
these  purposes  have  been  made,  a  form 
SF-LLX.  disclosing  such  payments  must 
be  submitted.  The  certification  and  the 
SF-LLL  are  included  in  the  application 
package. 

The  Lobbying  Disclosure  Act  of  1995. 
which  repealed  section  112  of  the  HUD 

Reform  Act  and  resulted  in  the         

elimination  of  the  regulations  at  24  CFR 
part  86,  requires  all  persons  and  entities 
who  lobby  covered  executive  or 
legislative  branch  officials  to  register 
with  the  Secretary  of  the  Senate  and  the 
Clerk  of  the  House  of  Representatives 
and  file  reports  concerning  their 
lobbying  activities. 

Prohibition  Against  Advance 
Information  on  Funding  Decisions 

HUD's  regulations  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C  3537a). 
codified  in  24  CFR  part  4,  apply  to  this 
funding  competition.  The  regulations 
continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 


and  in  the  making  of  funding  decisions 
are  limited  by  the  regulations  irom 
providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 

Applicants  or  employees  who  have 
ethics  related  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  HUD, 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-free 
number.) 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
14.219. 

Date:  Dacmnber  11, 1997. 
Frad  Karmaa,  Ir^ 

Deputy  Assistant  Secretary  for  Economic 
Development. 

(PR  Doc.  97-32851  Filed  12-12-«7:  9:27  am> 
■LUNQ  coot  4t1S-t»-^ 


Tuesday 
December  16,  1997 


Part  IV 


The  President 


Proclamation  7060— Suspension  of  Entry 
as  Immigrants  and  Nonimmigrants  of 
Persons  Who  Are  Senior  Officials  of  ttie 
National  Union  for  the  Total 
independence  of  Angola  ("UNITA")  and 
Adult  Members  of  Their  Immediate 
Families 

Executive  Order  13069— Prohibiting 
Certain  Transactions  With  Respect  to 
UNITA 


65987 


Fedoral  Keguter 

Vol.  62,  No.  241 

Tuesday.  December  16,  1997 

Tide  3— 

The  President 


Presidential  Documents 


Proclamatioii  7060  of  December  12,  1997 

Suspension  of  Entry  as  Immigrants  and  Nonimmigrants  of 
Persons  Who  Are  Senior  Officials  of  the  National  Union  for 
the  Total  Independence  of  Angola  ("UNTTA")  and  Adult 
Members  of  Their  Immediate  Families 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

In  light  of  the  failure  of  the  National  Union  for  the  Total  Independence 
of  Angola  ("UNTTA")  to  comply  with  its  obligations  under  the  "Accordos 
de  Paz,"  the  Lusaka  Protocol,  and  other  components  of  the  peace  process 
in  Angola,  and  in  furtherance  of  United  Nations  Security  Council  Resolution 
1127  of  August  28,  1997,  1130  of  September  29,  1997,  and  1135  of  October 
29,  1997,  I  have  determined  that  it  is  in  the  foreign  policy  interests  of 
the  United  States  to  restrict  the  entry  into  the  United  States  of  aliens  de- 
scribed in  section  1  of  this  proclamation. 

NOW,  THEREFORE.  I,  WILLIAM  J.  CLINTON,  by  the  power  vested  in  me 
as  President  of  the  United  States  by  the  Constitution  and  the  laws  of  the 
United  States  of  America,  including  sections  212(f)  and  215  of  the  Immigra- 
tion and  Nationality  Act  of  1952,  as  amended  (8  U.S.C  1182(f)  and  1185), 
and  section  301  of  title  3,  United  States  Code,  hereby  find  that  the  entry 
into  the  United  States  of  aliens  described  in  section  1  of  this  proclamation 
as  immigrants  or  nonimmigrants  would,  except  as  provided  for  in  section 
2  of  this  proclamation,  be  detrimental  to  the  interests  of  the  United  States. 
I  do  therefore  proclaim  that: 

Section  1.  The  entry  into  the  United  States  as  immigrants  and  nonimmigrants 
of  senior  officials  of  UNTTA  and  adult  members  of  their  immediate  families, 
is  hereby  suspended. 

Sec  2.  Section  1  shall  not  apply  with  respect  to  any  person  otherwise 
covered  by  section  1  where  the  entry  of  such  person  would  not  be  contrary 
to  the  interests  of  the  United  States. 

Sec  3.  Persons  covered  by  section  1  and  2  shall  be  identified  by  the 
Secretary  of  State. 

Sec  4.  In  identifying  persons  covered  by  section  2,  the  Secretary  shall 
consider  whether  a  person  otherwise  covered  by  section  1  is  an  ofBcial 
necessary  for  the  full  functioning  of  the  Government  of  Unity  and  National 
Reconciliation,  the  National  Assembly,  or  the  Joint  Commission,  within  the 
meaning  of  paragraph  4(a)  of  United  Nations  Security  Council  Resolution 
1127  of  August  28, 1997. 

Sec  5.  This  proclamation  is  effective  immediately  and  shall  remain  in 
effect  until  such  time  as  the  Secretary  of  State  determines  that  it  is  no 
longer  necessary  and  should  be  terminated. 

Sec  6.  The  Secretary  of  State  is  hereby  authorized  to  implement  this  procla- 
mation ptu^uant  to  such  procedures  as  the  Secretary  of  State  may  establish. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twelfth  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven, 
and  of  the  Independence  of  the  United  States  of  America  the  two  himdred 
and  twenty-second. 
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Executive  Order  13069  of  December  12,  1997 

Prohibitmg  Ceitaiii  Transactions  With  Respect  to  UNTTA 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  International  Emereency 
Economic  Powers  Act  (50  U.S.C.  1701  et  seq.)  (lEEPA).  the  National  Emer- 
gencies Act  (50  U.S.C.  1601  et  seq.),  section  5  of  the  United  Nations  Participa- 
tion Act  of  1945,  as  amended  (22  U.S.C.  287c)(UNPA),  and  section  301 
of  title  3,  United  States  Code,  in  view  of  United  Nations  Security  Coimcil 
Resolution  1127  of  August  28.  1997,  and  1130  of  September  29,  1997, 
and  in  order  to  take  additional  steps  with  respect  to  the  actions  and  policies 
of  the  National  Union  for  the  Total  Independence  of  Angola  (UNITA)  and 
the  national  emergency  declared  in  Executive  Order  12865.  I,  WILLIAM 
J.  CLINTON,  President  of  the  United  States  of  America,  hereby  order: 
Section  1.  Except  to  the  extent  provided  in  regulations,  orders,  directives, 
or  licenses  issued  pursuant  to  this  order,  and  notwithstanding  the  existence 
of  any  rights  or  obligations  conferred  or  imposed  by  any  international  agree- 
ment or  any  contract  entered  into  or  any  license  or  permit  granted  prior 
to  the  effective  date  of  this  order,  all  UNITA  offices  located  in  the  United 
States  shall  be  immediately  and  completely  closed. 

Sec.  2.  Except  to  the  extent  provided  in  regulations,  orders,  directives, 
or  licenses  issued  pursuant  to  this  order,  and  notwithstanding  the  existence 
of  any  rights  or  obligations  conferred  or  imposed  by  any  international  agree- 
ment or  any  contract  entered  into  or  any  license  or  permit  granted  prior 
to  the  effective  date  of  this  order,  the  following  are  prohibited: 

(a)  the  sale,  supply,  or  making  available  in  any  form,  by  United  States 
persons  or  frqm  the  United  States  or  using  U.S.-registered  vessels  or  aircraft, 
of  any  aircraft  or  aircraft  components,  regardless  of  origin: 

(i)  to  UNITA;  or 

(ii)  to  the  territory  of  Angola  other  than  through  a  point  of  entry  speci^ed 
pursuant  to  section  4  of  this  order; 

(b)  the  insurance,  engineering,  or  servicing  by  United  States  persons  or 
firom  the  United  States  of  any  aircraft  owned  or  controlled  by  UNITA; 

(c)  the  granting  of  permission  to  any  aircraft  to  take  off  from,  land  in. 
or  overfly  the  United  States  if  the  aircraft,  as  part  of  the  same  flight  or 
as  a  conUnuation  of  that  flight,  is  destined  to  land  in  or  has  taken  off 
fiom  a  place  in  the  territory  of  Angola  other  than  one  specified  pursuant 
to  section  4  of  this  order; 

(d)  the  provision  or  making  available  by  United  States  persons  or  ftom 
the  United  States  of  engineering  and  maintenance  servicing,  the  certification 
of  airworthiness,  the  payment  of  new  claims  against  existing  insurance  con- 
tracts, or  the  provision,  renewal,  or  making  available  of  direct  insurance 
with  respect  to: 

(i)  any  aircraft  registered  in  Angola  other  than  those  specified  pursuant 
to  section  4  of  this  order;  or 

(ii)  any  aircraft  that  entered  the  territory  of  Angola  other  than  through 
a  point  of  entry  specified  pursuant  to  section  4  of  this  order; 

(e)  any  transaction  by  any  United  States  person  or  within  the  United 
States  that  evades  or  avoids,  or  has  the  purpose  of  evading  or  avoiding, 
or  attempts  to  violate,  any  of  the  prohibitions  set  forth  in  this  order. 
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Sac.  3.  For  the  purposes  of  this  order: 

(a)  the  term  "person"  means  an  individual  or  entity; 

(b)  the  term  "entity"  means  a  partnership,  association,  trust,  joint  venture, 
corporation,  or  other  organization; 

(c)  the  term  "United  States  person"  means  any  United  States  citizen, 
permanent  resident  alien,  entity  organized  under  the  laws  of  the  United 
States  (including  foreign  branches),  or  any  person  in  the  United  States; 

(d)  the  term  "UNTTA"  includes: 

(i)  the  Uniao  Nacional  para  a  Independencia  Total  de  Angola  (UNTTA). 
known  in  En^ish  as  the  "National  Union  for  the  Total  Independence  of 
Angola;" 

(ii)  the  Forcas  Armadas  para  a  Liberacao  de  Angola  (FALA),  known  in 
English  as  the  "Armed  Forces  for  the  Liberation  of  Angola;"  and 

(iii)  any  person  acting  or  purporting  to  act  for  or  on  behalf  of  any  of 
the  foregoing,  including  the  Center  for  Oiemocracy  in  Angola  (CEDA). 
Sec.  4.  The  Secretary  of  the  Treasury,  in  consultation  with  the  Secretary 
of  State  and,  as  appropriate,  other  agencies,  is  hereby  authorized  to  take 
such  actions,  including  the  specification  of  places,  points  of  entry,  and 
aircraft  registered  in  Angola  for  purposes  of  section  2(a),  (c),  and  (d)  of 
this  order,  the  authorization  in  appropriate  cases  of  medical  emergency 
flights  or  flights  of  aircraft  carrying  food,  medicine,  or  supplies  for  essential 
humanitarian  needs,  and  the  promulgation  of  rules  and  regulations,  and 
to  employ  all  powers  granted  to  the  President  by  lEEPA  and  UNPA  as 
may  be  necessary  to  carry  out  the  purposes  of  this  order.  The  Secretary 
of  the  Treasury  may  redelegate  any  of  these  functions  to  other  officers 
and  agencies  of  the  United  States  Government.  All  agencies  of  the  United 
States  Government  are  hereby  directed  to  take  all  appropriate  measures 
within  their  authority  to  carry  out  the  provisions  of  this  order,  including 
suspension  or  termination  of  licenses  or  other  authorizations  in  effect  as 
of  the  effective  date  of  this  order. 

Sec  S.  Nothing  contained  in  this  order  shall  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  by  any  party  against  the  United  States, 
its  agencies  or  instrumentalities,  its  officers  or  employees,  or  any  other 
person. 

Sec  6.  (a)  This  order  is  effective  at  12:01  a.m.  eastern  standard  time  on 
December  15. 1997. 

(b)  This  order  shall  be  transmitted  to  the  Congress  and  published  in 
the  Federal  Register. 
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REMINDERS 

The  items  in  this  list  were 
editofially  comptied  as  an  aid 
lo  Federal  Regiiler  uiera. 
Indualon  or  exdualon  Iram 
this  list  has  no  legal 
significance. 

RULES  00«NG  INTO 
EFFECT  DECEMBER  16, 
1997 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Irwurance 
Corporation 

Crop  insurance  regulations: 
Peas:  putXtshed  12-16-97 

FEDERAL  RESERVE 
SYSTEM 

Oeposit'>ry  institutions;  reserve 
requirements  (Regulation  D): 
Transaction  accounts;  low 

reserve  trarK^ie 

ad|ustment;  published  11- 

19-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  arxl 

related  products: 

New  drug  applicatKX>s — 
Ooramectin;  put)iished  12- 
lft-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

Boeing;  published  12-1-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Mariiating 
Servic* 

Cherries  (tart)  grown  ir>^ 
Michigan  et  al.;  comments 
due  by  12-22-97; 
published  10-23-97 
Walnuts  grown  in  CaMomta; 
comments  doe  by  12-29^7; 
published  10-30-97 

AGRICULTURE 
DEPARTMENT 
AnInMl  and  Plant  Health 
Inspection  Service 
Ptant-related  quarantirw, 
domestic: 

Kamal  bunt  disease 
Texas  et  ai.;  convnents 
due  by  12-24-97; 
published  11-24-97 
Mediterranean  Iruit  fly; 
comments  due  by  12-22- 
97;  published  10-21-97 


AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulation: 
Fresh  market  tomatoes,  etc; 
comments  due  t>y  12-29- 
97;  published  12-2-97 

COMMERCE  DEPARTMENT 
Export  Adminletratlon 


comments  due  t>y  12-22- 
97;  published  11-18-97 
Air  quality  implementation 
plans;  approval  arxj 
promulgation;  various 


Commeroe  control  list— 
Specialty  designed; 
definition;  comments 
due  by  12-29-97; 
published  10-29-97 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conaervlion  and 
management: 

Cartibaan.  Gulf  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
comments  due  by  12- 
29-97;  published  12-10- 
97 
Carribbewi.  GuN.  and  Sooth 
AMnHc  laheriee— 
Snapper  grouper  fishery; 
comments  due  t>y  12- 
29-97;  published  10-30- 
97 
Magnuaon  Ad  provisions: 
comments  due  by  12-29- 
97;  published  12-10-97 
Northeastern  United  States 
fisheries — 

Atlantic  mackerel,  squid, 
and  butlerfish; 
comments  due  t>y  12- 
26-97;  published  11-26- 
97 
Atlantic  surf  clam  and 
ocean  quahog; 
comments  due  t>y  12- 
24-97;  pubiishsd  11-24- 
97 
DEFENSE  DEPARTMENT 
Closures  arxJ  realignment: 
Ck>sed,  transferred,  and 
transferring  military  ranges 
containing  munitions; 
appropriate  resporae 
actions  evaluation 
process;  comments  due 
by  12-26-97;  published  9- 
26-97 
Federal  Acquisition  Regulation 
(FAR): 

Alternative  dispute  rasoiulkxt 
(1996);  comments  due  by 
12-26-97;  published  10- 
27-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutkxi  control;  new 
motor  vehicles  and  er>gines: 
Nonroad  diesel  engines; 
emission  standards; 


Arizona;  comments  due  t>y 

12-22-97;  published  11- 

20-97 
Illinois;  comments  due  t>y 

12-26-97;  pubMshsd  11- 

26-97 

New  Jersey;  comments  due 
by  12-22-97;  published 
11-20<7 
Air  quaily  implemefHation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 


Tsnnsssse;  comments  due 
by  12-26-97;  published 
11-25-97 
Hazardous  waste  program 

authorizatione: 

Alabama;  comments  due  by 
12-22-97;  published  1 1- 
21-97 

Georgia;  commerrts  due  by 
12-24-97;  published  11- 
24-97 

Pesticides;  tolerarx^es  in  food. 
animal  feeds,  and  raw 
agncuttural  commodities: 

4-(2,2-difluoro-1,3- 
benzodioxo<-4-yl)-1H- 
pyrroie-3-cartX)n<trile; 
commerrts  due  by  12-29- 
97;  published  10-29-97 

Avermectin;  comments  due 
by  12-29-97;  published 
10-29-97 

Cyromazine:  comments  due 
by  12-22-97;  published 
10-22-97 

|.ambda-cyhalothnn; 
comments  due  by  12-29- 
97;  published  10-29-97 

Pyrithiobac  sodium  salt; 
comments  due  by  12-22- 
97;  published  10-22-97 

Tebuconazole;  comments 
due  by  12-29-97; 
published  10-29-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Phvate  land  mobile 
services — 
Public  salety 
communicatk>ns  in  746- 
806  MHz  band; 
technical  and  spectrum 
requirements 
devetopment;  comments 
due  by  12-22-97; 
published  11-7-97 
Radio  stations;  table  of 
assigrvnents: 


Alaska;  comments  due  t>y 

12-22-97;  published  11- 

1997 
Arizona;  comments  due  by 

12-29-97;  published  11- 

19-97 
Mississippi;  comments  due 

by  12-29-97:  published 

11-19^7 
North  Carolina  et  al.; 

comments  due  by  12-29- 

97;  published  11-19-97 

Oregon:  comments  due  by 

12-22-97;  publishad  11- 

19-97 
Texas;  comments  due  by 

12-22-97;  published  11- 

19-97 
Utah;  comments  due  tiy  12- 

22-97:  published  11-19-97 
Television  broadcasting: 
Cable  television  systems— 

Irtside  wiring;  comments 
due  by  12-23-97; 
published  11-14-97 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Risk-based  c^iitirf: 
Construction  loans  on 
presokj  residential 
properties,  junior  liens  on 
1-  to  4-lamlty  residential 
properties,  etc.;  comments 
due  by  12-26-97; 
published  10-27-97 

Equity  securities;  urwealized 
holding  gams;  comments 
due  by  12-26-97; 
published  10-27-97 

FEDERAL  RESERVE 
SYSTEM 

Risk-based  capital: 
Constructk>n  k>ans  on 
presoM  residential 
properties,  junior  Mens  on 
1-  to  4-family  resklential 
properties,  etc.;  comments 
due  by  12-26-97; 
published  10-27-97 
Equity  securities;  unrealized 
hoWing  gains;  comments 
due  by  12-26-97; 
published  10-27-97 

GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisitkxi  Regulatkxi 
(FAR): 

Alternative  dispute  resolutkxi 
(1996);  comments  due  by 
12-26-97;  published  10- 
27-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  artd  Drug 
Administration 

Biotogical  products: 
Manufacturing  errors  and 
accidents  reporting: 
comments  due  by  12-22- 
97;  published  9-23-97 
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Human  drugs: 

lnhaiatx>n  sdutkMi  products: 
sterility  requirements; 
comments  due  t)y  12-22- 
97;  published  9-23-97 

New  drug  applications— 

Products  for  life- 
threatening  diseases; 
clinical  hold;  comments 
due  by  12-23-97; 
published  9-24-97 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Fish  and  wildlife: 
Columbia  River  Indian  in- 
Neu  fishing  sites:  use; 
comments  due  tjy  12-23- 
97;  published  10-28-97 

INTERIOR  DEPARTMENT 
Fish  and  WMdHfe  Service 

Endangered  and  threatened 

species: 

Findings  on  petitions,  etc— 
Northern  goshawk; 
comments  due  t>y  12- 
29-97;  published  9-29- 
97 

Topeka  shiner;  comments 
due  by  12-23-97; 
published  10-24-97 

INTERIOR  DEPARTMeiT 
Surfaee  Mining  Redamation 
and  Enforcement  Office 

Permanent  program  arKi 
abandoned  mine  larxl 
reclamation  plan 
submissions: 

Illinois;  comments  due  t>y 
12-26-97;  published  11- 
26-97 

Maryland;  comments  due  by 

12-22-97;  published  11- 

21-97 
Montana;  comments  due  t>y 

12-22-97;  published  12-5- 

97 

INTERNATIONAL  TRADE 
COMM»SK>N 

PractK«  and  procedure: 
Import  investigations; 
antkjumping  arxJ 
countervailing  duties; 
comments  due  by  12-22- 
97;  published  10-23-97 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturallzstion  Servioa 
Permanent  residerx^e  status 

eligit>ility  restrictions: 

temporary  removal; 

comments  due  by  12-22-97; 

published  10-23-97 

UBRARY  OF  CONGRESS 
Copyright  Office,  Library  o( 
Congrasa 

Copyright  art)itratk>n  royalty 
panel  rules  of  procedure: 

Noncommercial  educational 
broadcasting  compulsory 


iKanse;  comments  due  t>y 
12-26-97;  published  12-1- 
97 

Copyright  offK»  and 

procedures: 

Mechancial  and  digital 
phonorecord  delivery  rate 
adjustment  proceeding; 
comments  due  by  12-26- 
97;  published  12-1-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMMISTRATION 

Federal  Acquisitkxi  Regulatkm 
(FAR): 

Altemathre  dispute  resotutkin 
(1996);  comments  due  by 
12-26-97;  published  10- 
27-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits.  Federal 
empk>yees: 

Disenrollment:  comments 
due  by  12-29-97; 
published  11-28-97 

POSTAL  SERVICE 

Domestk:  mail  Manual: 
Commercial  mall  receiving 
agency;  delivery  of  mail; 
procedure  clarification; 
comments  due  t)y  12-24- 
97;  published  11-24-97 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Annuity  eligit)ility:  comments 
due  by  12-22-97; 
published  10-23-97 

SMALL  BUSINESS 
ADMINISTRATION 

Disaster  k>an  program: 
PhysKal  disaster  and 
economic  injury  loans; 
increase  request 
requirements;  comments 
due  by  12-26-97; 
published  11-25-97 

STATE  DEPARTMENT 

Natk>nallty  and  passports: 
Passports;  denying, 
revoking,  or  canceling 
procedures:  comments 
due  by  12-26-97; 
published  11-25-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

International  Conventxxis  on 
Standards  of  Training, 
CertifKation  and 
Watehkeeping  for  Seafarers 
1978  (STCW): 
Ucensing  and 

documentatton  of 

personnel  sennng  on  U.S. 

seagoing  vessels; 

comments  due  tiy  12-23- 

97;  published  6-26-97 
Ports  arxl  waterways  safety: 


Mississippi  River,  LA; 
regulated  navigation  area; 
comments  due  by  12-29- 
97;  published  10-30-97 

TRANSPORTATION 
DEPARTMENT 

Privacy  Act;  implementatwn; 
comments  due  by  12-29-97; 
published  11-28-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  carrier  certifkatkm  and 

operatons: 

Air  tour  operators;  Hawafi; 
comments  due  by  12-29- 
97;  published  10-30-97 
Aircraft  products  and  parts; 

certifk:atk)n  procedures: 

Primary  category  seaplanes: 
weight  limit  increase; 
comments  due  by  12-26- 
97;  published  11-25-97 
Airmen  certif cation: 

Robinson  model  R-22  or  R- 
44  helicopters:  pilots  and 
certified  Instructors  special 
training  and  experience 
requirements;  comments 
due  by  12-22-97; 
published  11-21-97      - 
Ainvorthiness  directives: 

Aeromot-lndustria  Mecanico 
Metalurgica  Ltda.; 
comments  due  t)y  12-26- 
97;  published  11-25-97 

Airbus;  comments  due  by 
12-26-97:  published  11- 
25-97 

Airtxis  Industrie:  comments 

due  by  12-26-97; 

published  11-26-97 
Boeing;  comments  due  by 

12-29-97;  published  10- 

28-97 
British  Aerospace; 

comments  due  by  12-26- 

97;  published  11-26-97 
Dassault;  comments  due  t>y 

12-26-97;  published  11- 

26-97 

Oomier;  comments  due  by 
12-29^7;  published  11- 
28-97 

Empresa  Brasileira  de 

Aeronautica  S.A.: 

comments  due  by  12-29- 

97;  published  11-28-97 
Extra  Flugzeugt>au  GmbH; 

comments  due  by  12-29- 

97;  published  10-23-97 
Fokker;  comments  due  by 

12-29-97:  published  11- 

28-97 

New  Piper  Aircraft,  Inc.; 
comments  due  tiy  12-26- 
97;  published  10-21-97 

Pratt  &  Whitney  Canada; 
comments  due  by  12-23- 
97;  published  10-24-97 


Airworthir>ess  standards: 
Special  conditxxis — 
Cessna  model  525 
CitatkHi  Jet  airplane: 
comments  due  by  12- 
22-97;  published  11-20- 
97 

EXTRA  Fkigzeugbau 
GmbH  EA-400  airplane 
design;  comrr>ents  due 
by  12-22-97;  published 
11-20-97 
Learjet  Inc.  model  55 
airplane;  comments  due 
by  12-29-97;  published 
11-12-97 
Class  E  airspace:  comments 
due  by  12-22-97;  published 
11-1097 
Restrk:ted  areas;  comments 
due  by  12-26-97;  published 
11-10-97 

TRANSPORTATION 
DEPARTMBfT 
Federal  Hlghwy 
Administrstkin 

Traffk:  operations: 
TraffK  control  devKes; 
national  standards — 
Uniform  traffic  control 
devk:es  manual; 
railroad-highway  grade 
crossings;  comments 
due  by  12-22-97; 
published  10-21-97 

TRANSPORTATION 
DEPARTMENT 
Federal  RaUroad 
Administration 

Track  safety  star>dards: 
Miscellaneous  amendments 
Comment  request; 
comments  due  by  12- 
22-97;  published  12-12- 
97 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Hazardous  iiquki  and  cartxm 
dk}xide — 

Pressure  testing  older 
pipelines;  comments 
due  by  12-22-97; 
published  10-21-97 
Leak  detection  Irxlustry 
starxlard;  incorporation  t>y 
refererx^;  commerrts  due 
by  12-29-97;  published 
10-29-97 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Risk-based  capital: 
Construction  k>ans  on 
presold  residential 
properties,  junior  liens  on 
1-  to  4-family  resklential 
properties,  etc.;  comments 
due  by  12-26-97; 
published  10-27-97 


vi 
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Equity  securities:  unieallzed 
holding  gains;  comments 
due  by  12-26-97; 
published  10-27-97 

TREASURY  DEPARTMENT 

Custom*  Servtce 

Export  control: 

Used  motor  vehicles; 
exportation  requirements; 
comments  due  by  12-29- 
97;  published  10-2&^7 


TREASURY  DEPARTMENT 
Fiscal  Service 
Finarwial  management 
services: 

Administrative  wage 
garnishment;  comments 
due  by  12-22-97; 
published  11-21-97 

TREASURY  DEPARTMENT 


Procedure  and  administration: 
Tax  exempt  organizations; 
public  dtodosure 
rsquiremants;  guidancs 


availability  and  hearing; 
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See  Trade  Representative,  Office  of  United  States 

Public  Haalth  Sarvica 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

Sacurttlsa  and  ExctianQa  Comnilsaion 

Nonccs 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  66151- 
66152 
Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  66154-66158 

Depository  Trust  Co.,  66158-66160 

National  Association  of  Securities  Dealers.  Inc.,  66160- 
66167 

Options  Clearing  Corp..  66167-66169 

Philadelphia  Stock  Exchange.  Inc..  66169-66170 
Applications,  bearings,  determinations,  etc.: 

Ballantyne  of  Omaha.  Inc.,  66152-66153 

ProFutures  Capital  Management.  Inc..  66153-66154 

Administration 


Small  Buaii 
Nonccs 

License  surrenders: 
Unco  Ventures,  Ltd 


66170 


Surface  Mining  Radamatton  and  Enforcamant  Oftica 
Nonccs 

Valid  existing  rights  determinations: 
Helmick,  Walter  D.;  Monongahela  National  Forest,  WV, 
66126-66128 


fiuifaca  Tranaportation  Board 
Nonccs 
Rail  carriers: 
Cost  of  capital;  railroad  industry's  annual  rate,  66177 

TaxtHa  Agiaamanta  knplamantiAion  CommRlaa 
See  Committee  for  the  Implementadon  of  Textile 
Agreements 

Trade  nepreeenlatlwe.  Office  of  United  Statea 
Nonccs  * 

Tariff-rate  quota  amount  determinations: 
Certain  cheeses  from  Hungary,  66170-66171 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safisty  Administration 

See  Sur&ce  Transportation  Board 


Treasury 

See  Customs  Service 

United  Statee  Information  Ajency 
Nonccs 
Meetings: 
Public  Diplomacy,  U.S.  Advisory  Commission.  66177- 
66178 


UiTMa 


Part! 

Environmental  Protection  Agency.  66182-66214 

Part  HI 

Department  of  AgriciUture,  Forest  Service,  and  Department 
of  Interior,  Fish  and  Wildlife  Service,  66216-66246 

PartIV 

Department  of  Transportation,  Federal  Aviation 
Administration,  66248-66250 


Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminden,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  BulletiB  Board  service  for  Public  Law 
numbers.  Federal  Begislwr  finding  aids,  and  a  list  of 
docimients  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 


Padval  Rogiitir 

Vol.  62.  No.  242 

Wednesday,  December  17,  1997 


DEPARTMENT  OF  AGRICULTURE 

FwtorarCrop  kwurano*  Corporatfon 

7CFR  Part  467 

Common  Crop  Insurancs  Regulations; 
Canola  and  Rapaaaad  Crop  Inauranca 


AOENCV:  Fedoal  Crop  Insurance 
Corporation,  USDA. 
ACnOH:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
canola  and  rapeseed.  The  provisions 
will  be  used  in  conjunction  with  the 
Common  Crop  Insurance  Policy,  Basic 
Provisions,  which  contain  standard 
terms  and  conditions  common  to  most 
crops.  The  intended  effect  of  this  action 
is  to  convert  the  canola  and  rapeseed 
pilot  insurance  program  to  a  permanent 
insurance  program. 

CTFECtlVE  DATE:  This  rule  is  effective 
December  17, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT:  Gary 
Johnson,  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture.  9435 
Holmes  Road,  Kansas  City,  MO  64131, 
telephone  (816)  926-3826. 

SUPPLEMENTARY  INFORMATKM: 

Executive  Order  12866 

The  Office  of  Managemeul  and  Budget 
(OMB)  has  determined  this  rule  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and,  therefore, 
this  rule  has  not  been  reviewed  by 
OMB. 

Pqierworic  Reduction  Act  of  1095 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507),  those 
collections  of  information  have  been 
approved  by  the  Office  of  Management 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  boolcs  are  listed  in  the  fir«  FEDERAL 
REGISTER  issue  of  each  ¥veek. 


and  Budget  (OMB)  imder  control 
number  0563-0053. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  fior 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
,    and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  Uie  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

ExBcutiTe  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  regulation  does  not  impose  any 
burden  on  small  entities  than  is 
required  on  the  part  of  large  entities. 
The  amount  of  work  required  of 
insurance  companies  will  not  increase 
because  the  information  to  determine 
eligibility  is  already  maintained  in  their 
office  and  the  other  required 
information  is  already  being  collected 
under  the  pilot  program.  No  additional 
actions  are  required  as  a  result  of  this 
rule  on  the  part  of  the  producer  or  the 
insurance  companies.  All  producers 
must  provide  the  same  information 
regardless  of  size,  including  an 
application,  acreage  report,  and  notice 
of  loss,  if  applicable.  Ilierefore,  t^ 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  60S),  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program' 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 


Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
which  require  inteigovemmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  12968 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  No. 
12988  on  civil  justice  reform.  The 
provisions  of  this  rule  will  not  have 
retroactive  effect  The  provisions  of  this 
rule  will  preempt  State  and  local  laws 
to  the  extent  such  State  and  local  laws 
are  inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  action  against  FOC  for 
judicial  review  may  be  brought 

Environmental  EvafaiatiaB 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  PerformeiKx  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Thursday,  September  18, 1997, 
FQC  published  a  proposed  rule  in  the 
Federal  Register  at  62  FR  48956  to  add 
to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457),  a  new 
section,  7  CFR  457.161,  Canola  and 
Rapeseed  Crop  Provisions.  The  new 
provisions  will  be  effiective  for  the  1998  ^ 
and  succeeding  crop  years  for  canola 
and  rapeseed  with  a  November  3o 
contract  change  date  and  1999  and 
succeeding  crop  years  for  canola  and 
rapeseed  with  a  June  30  contract  change 
date.  These  provisions  will  replace  and 
supersede  the  current  unpublished  pilot 
provisions  for  insuring  canola  and 
rapeseed. 

Following  publication  of  die  proposed 
rule,  die  public  was  afforded  30  days  to 
submit  written  comments  and  opinions. 
A  total  of  80  conmients  were  received 
from  an  insiirance  service  organization, 
reinsured  companies,  a  national 
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commodity  group,  a  regional 
commodity  group,  •tetooommodity 
groups,  a  state  extenaion  aarvice,  a  seed 
company,  a  State  Department  of 
Agriculture  director  and  producer*.  The 
comments  received  and  FQC's 
reaponaaa  are  as  follows: 

Conunent:  An  insurance  company 
commented  that  it  ia  impoasible  to 
comment  on  the  actniracy  of  dlthvaooaa 
in  the  late  planted  period  and  aasocdated 
guarantee  reduction  from  location  to 
location  as  mentioned  in  the 
Background  section,  because  the  Special 
Provisions  an  not  available  for  review. 

Response:  It  is  difficult  to  comment 
on  the  potential  difisnaoaa  in  the  late 
planting  period  and  associated 
guarantee  reduction  when  the 
commeoter  doee  not  have  the  Special 
Provlaiona.  FOC  haa  datannined  that 
the  variance  for  dates  and  guarantee 
reductions  is  needed  to  addreaa  the 
normal  variability  of  planting 
conditions,  weather  influences,  and 
crop  reaponse  to  late  planting  on  a 
county-by-county  basis.  The  dates  and 
guarantee  reduction  percentages  are 
subject  to  change  by  the  contract  change 
dale  each  jrear.  Any  inaccuracies  can  be 
addfaseed  at  that  time.  No  change  haa 
been  made. 

Comment:  A  regional  commodity 
group  requested  specific  counties  and 
statea  to  be  covereid  by  the  canola  and 
rapeseed  insurance  program.  These 
coiintiea  were  not  a  part  of  the  original 
pilot  area. 

Aseponse:  When  the  canola  and 
repeaeed  Crop  Provisions  are  published 
as  final  rule,  insurance  will  be  available 
when  counties  are  added  through  the 
expansion  process  used  for  other 
permanent  crop  insurance  programs. 
This  process  is  outlined  in  the 
procedure  "General  Cuidelinea  and 
Criteria  for  Submitting  Multiple  and 
Individual  County  Crop  Pro-am 
Expansion  Requests,"  dated  May  9. 
1006.  A  copy  can  be  obtained  by 
mirtartfag  the  Deputy  Administrator. 
InsuiaBOB  Services  Division,  Risk 
Management  Agency,  1400 
Independence  Avenue  S.W.. 
Washington,  D.C.  20250-^)801. 
telephone  (202)  600-4494. 

Comment:  Grower  aaaodationa. 
Extension  specialists,  a  State 
Agrlculttire  Department,  a  seed 
company,  and  producers  submitted 
comments  requesting  that  the  pilot 
program  be  converted  to  a  permanent 
program  aa  aooo  aa  poaaible  to  allow  for 
canola  expansfcm  into  counties  where 
canola  and  rapaaaad  insurance 
protection  is  not  available. 

Response:  This  rule  converts  the  pilot 
program  to  a  permaneot  program. 


Comment;  An  iiuurance  service 
organization  reoonunended  that  the 
conversion  of  the  canola  and  re] 
pilot  program  to  a  permanent  crop 
inaurance  program  be  deferred  until  the 
1090  crop  year  since  it  is  preferable  for 
changes  to  be  effective  the  same  year  for 
fall  and  spring. 

Response:  Many  requests  and 
comments  have  been  received  to  expand 
the  canola  and  rapeseed  insurance 
program.  Deferring  the  canola  and 
rapeseed  pilot  program  convenion  until 
the  1099  crop  year  would  delay  the 
expansion  of  the  canola  and  rapeseed 
insurance  coverage  to  additional 
coundea.  Since  the  majority  of  canola 
and  rapeaeed  producen  are  in  coimties 
with  a  March  15  salea  cloaing  date, 
converting  the  pilot  program  for  1098 
spring  crops  will  allow  FOC  to  meet  its 
goal  of  converting  the  pilot  program  to 
a  permanent  program  for  most 
producing  areas  for  the  1998  crop  year. 

Comment:  A  reinsured  company 
suggeated  that  the  definition  aind 
isCaariBi  to  "FSA"  be  rialetad  since 
than  ia  no  need  for  relianoa  on  FSA 
information  in  the  crop  tnsuraooa 
program. 

Reaponse:  FSA  Cann  aerial  numbers 
are  required  to  qualify  for  optional  unit 
diviaion  in  certain  crop  policiea.  In 
certain  situations.  FSA  information  may 
be  used  in  the  crop  insurance  program 
whether  required  or  not.  FQC  does  not 
believe  that  such  definitions  "mandate" 
such  use.  No  change  has  been  made. 

Comment:  A  reinsured  company  and 
an  insurance  service  organizadon 
commented  on  the  definition  of  "good 
farming  practicea."  The  commenten 
questioned  whether  cultural  practices 
exist  that  are  not  neceaaarily  recognized 
or  known  by  the  Cooperative  State 
Raaearch.  Education  and  Extension 
Service  (CSREES).  In  addition  it  was 
suggeated  that  the  term  "county"  in  the 
definition  of  "good  farming  practicea" 
should  be  cha^aed  to  "area." 

Response:  POC  believes  that  the 
CSREES  recognizes  farming  practices 
that  are  considered  acceptable  for 
canola  and  rapeaeed.  If  a  {mxlucer  is 
following  ptactioas  currently  not 
recognized  aa  acceptable  by  CSREES, 
there  is  no  reason  why  such  recognition 
cannot  be  sought  by  any  intereated 
party.  The  term  "area"  is  less  clear  than 
the  term  "county"  and  would  tend  to 
make  determinations  more  subjective  in 
nature.  Further,  the  actuarial  documents 
are  on  a  county  basis.  No  change  has 
been  made. 

Comment:  A  reinsured  company 
recommended  that  in  the  definition  of 
"irrigated  practice"  the  words  "and 
quality"  be  inserted  after  the  word 
"quantity." 


Response:  FQC  agrees  that  water 
quality  is  an  important  issue.  However, 
since  no  standards  or  procedures  have 
been  developed  to  measure  water 
quality  for  insurance  purposes,  quality 
cannot  be  included  in  the  definition.  No 
change  has  been  made. 

Comment:  An  insurance  service 
organization  suggested  various  editorial 
changes,  including  the  updating  of 
caftain  definitions  which  the 
commenter  indicated  were  generic  and 
would  be  updated  in  the  Basic 
Provisions.  In  additiofi.  it  was  suggested 
that  the  definition  of  "FSA"  be  changed 
either  by  including  the  phrase  "an 
agency  of  the  USDA"  in  oarentheses,  or 
^  inserting  a  comma  before  that  phrase. 
Tlie  commenter  alao  suggested  revising 
the  definition  of  "practical  to  replant," 
by  deleting  the  phrase  "of  'Practical  to 
replant'." 

Response:  All  generic  terms  have  been 
moved  to  the  Basic  Provisions,  and  any 
changes  will  be  made  in  that  rule. 

Comment:  A  reinsured  company 
recommended  that  in  the  definition  of 
"late  planted"  the  word  "initially"  be 
added  between  the  words  "acreage"  and 
"planted." 

Response:  FOC  has  revised  the 
definition  of  "late  planted"  in  the  Baaic 
Provisions  to  include  the  word 
"initially." 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
commented  on  the  definition  of 
"practical  to  replant."  A  question  was 
raised  whether  "marketing  window"  is 
appropriate  for  this  crop.  In  addition, 
comments  were  made  whether  such 
items  as  "moisture  availability, 
condition  of  the  field,  marketing 
window  and  time  to  crop  maturity"  are 
subjective  and  add  uimecessary 
complexity  to  the  program. 

Response:  The  concept  of  a 
"marketing  window"  is  qiost  applicable 
to  processor  and  fresh  market  crops  and 
recognizes  that  canola  and  rapeseied  are 
imlike  these  crop^.  However,  the 
Federal  Crop  Insurance  Act  mandates 
that  mariieting  windows  be  considered 
in  determining  if  it  is  practical  to 
replant  the  insured  crop.  Factora  such  as 
moisture  availability  and  condition  of 
the  field  are  necessary  to  determine 
whether  the  conditions  are  acceptable 
for  the  producer  to  produce  and  harvest 
the  crop  before  the  end  of  the  insurance 
period.  No  change  has  been  made. 

Comxnent;  An  insurance  service 
organization  questioned  the  use  of  the 
.term  "price  of  damaged  production." 
The  commenter  indicated  the  term  is 
used  several  times  in  section  12,  and 
questioned  whether  this  definition  adds 
anything  beyond  the  "local  marl»t 
price"  definition. 
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Response:  The  term  price  of  damaged 
pnxluction  is  different  from  the  local 
market  price.  The  price  of  damaged 
production  is  used  for  quality 
adjustment  if  the  canola  production 
does  not  meet  the  U.S.  No.  2  grade 
canola.  No  change  has  been  made. 
ConijTienf ;  An  insurance  service 
organization  suggested  that  clarification 
needs  to  be  made  to  the  current 
definition  of  "replanting"  to  ensure  that 
the  crop  is  replanted  to  the  same  crop 
as  originally  planted. 

Response:  rCIC  has  revised  the 
definition  of  "replanting"  in  the  Basic 
Provisions  to  specify  replacing  the  seed 
or  plants  of  the  same  crop  in  the  instued 
acreage. 

Comment:  An  insurance  service 
organization  suggested  to  remove  the 
language  describing  when  a  crop  must 
be  replanted  from  section  7(a)  for 
simplification. 

Response:  It  is  necessary  to  retain  the 
language  in  section  7(a)  of  these  Crop 
Provisions  since  acreage  not  replanted 
wdien  it  is  practical  to  replant  is 
uninsurable.  FOC  has  revised  the 
ctModition  when  the  crop  must  be 
replanted. 

CiMmnent:  An  insurance  service 
organizaticm  questioned  language 
regarding  differences  in  conditions  for 
replanting.  Section  7(a)  refers  to 
insurable  acreage  "damaged  before  the 
final  planting  date,  to  the  extent  that  the 
ma)oribr  of  growers  in  the  area  would 
nannaliy  not  further  care  for  the  crop." 
while  the  replanting  payment  section 
10(a)  says  "damaged  by  an  insurable 
cause  of  loas  to  the  extent  that  the 
remaining  stand  will  not  produce  at 
least  90  percent  of  the  production 
guarantee." 

Response:  FOC  has  made  the  two 
provisions  consistent 

Commait  An  insurance  service 
(Mganization  suggested  deleting  "if'  at 
the  beginning  ofthe  last  phrase  in 
section  10(a). 

Response:  PdC  has  simplified  the 
provision  and  made  it  consistent  with 
other  practical  to  replant  provisions. 

Comment  An  insurance  service 
organization  recommended  the 
refnence  in  section  11  to  the  10-foot- 
wide  strip  in  each  field  should  be  more 
specific.  One  sample  would  not  be 
adequate  in  large  fields.  The  ntunber  of 
strips  needed  wiil  depend  on  the  size  of 
die  field. 

Response:  The  Basic  Provisions  and 
Crop  Provisions  use  the  pliual  term 
"samples"  to  dlow  the  insurance 
provider  the  discretion  to  require  nuHe 
than  one  10-fbot-wide  strip  if  it  is 
necessary  to  obtain  a  m(»e  accurate 
appraisal  of  production.  No  change  has 
been  made. 


Comment  An  insurance  service 
organization  recommended  a  chart  be 
developed  and  used  for  quality 
adjustment  for  industrial  oil  types  and 
non-industrial  types  (similar  to  those  in 
the  coaree  grains  loss  adjustment 
handbook)  instead  of  settling  claims 
based  on  prices  obtained  from  buyers  as 
stated  in  section  12(4)(ii)(D)(3). 

Response:  This  section  has  been 
redesignated  as  section  12(d)(5)(iiKC)  in 
these  crop  provisions.  FQC  agrees  that 
there  may  be  an  ahemative  method  to 
determine  quality  adjustment  However, 
the  information  needed  to  develop  a 
chart  for  quality  adjtistment  is  presentiy 
not  available.  No  change  has  bem  made. 

Comment  An  insurance  company 
stated  that  section  12(d)  of  these  Crop 
Provisions  should  be  corrected  from 
"Mature  canola  and  rapeseed  may  be 
adjusted  for  excess  moisture  and 
qiulity"  to  "mature  canola  may  be 
adjusted  for  excess  moisture  and  qtiality 
deficiencies.  Matiue  rapeseed  may  be 
adjusted  for  excess  moisture  only." 
Rapeseed  will  not  be  adjtisted  for 
quality. 

Response:  FQC  has  revised  the  Cn>p 
Provisions  accordingly. 

Comment  An  insurance  service 
organization  commented  that  the 
calculation  sequence  in  section  12  is 
difficult  to  follow  because  it  is  so  wordy 
and  it  seems  unnecessary  to  refer  to  the 
previous  item  by  number  as  if  it  were  on 
another  page. 

Responee:  Since  same  of  the 
calculations  involved  are  not  performed 
in  sequential  order,  it  is  necessary  to 
refer  to  specific  section  numben. 
Removal  of  the  references  would  make 
the  provisions  less  clear.  No  change  has 
been  made. 

Coaunenfc  An  insurance  service 
(Kganization  received  one  eomment 
stating  that  the  policy  should  not  allow 
the  insured  to  d^nr  setdement  and  wait 
for  a  later,  generally  lower  appraisaL 
Response:  The  predion  in  section 
12(cXlHiv)  allows  defmnent  of  a  claim 
only  if  the  instuance  provider  agrees 
that  representative  samples  are 
necessary  to  more  accurately  determine 
the  appraised  amount  of  production  and 
the  insured  agrees  to  care  for  the 
sample.  If  the  instued  does  not  provide 
sufficient  care  for  the  sample,  the 
insurance  provider  may  use  the  original 
appraisal.  No  change  has  been  made. 

tktmment  A  reinsured  company 
commented  that  it  u>pears  that  sections 
13  and  14  are  copied  verbatim,  except 
for  one  cited  item  addressing  the 
percentage  reduction  for  late  planting, 
and  tiut  these  sectfons  were  left  out  of 
other  recentiy  published  Crop 
Provisions  in  anticipation  of  approval  of 
the  new  Basic  Provisions.  The 


commenter  questioned  the  difference 
with  canola  and  rapeseed  and  how  the 
subsequent  removal  of  the  sections 
would  be  accomplished.  Tlie 
commenter  also  questioned  whether  the 
comments  made  to  the  proposed  Basic 
Provisions  will  be  incorporated  into  the 
Basic  Provisions  Final  Rule. 

Response:  The  new  Basic  Provisions 
will  be  effective  for  the  1998  crop  year 
for  crops  with  a  contract  change  date  of 
November  30  or  December  31  or  later. 
Therefore.  FQC  removed  all  common 
late  planting  and  prevented  planting 
provisions  msn  these  Crop  Provisiona. 
Sections  13  and  14  contain  language 
that  is  necessary  to  recognise  the 
differences  in  the  late  and  prevented 
planting  provisions  for  canola  and 
rapeseed  (as  has  been  done  for  other 
crops).  Those  conunents  made  to  the 
proposed  Basic  ProvisioiiB  deemed 
appropriate  by  FQC  have  been 
incorporated  into  the  Basic  Provisions 
Final  Rule. 

Comment  An  insurance  service 
organization  commented  that  sections 
13(a)(1)  and  (2)  ofthe  proposed  rule 
continue  the  current  reductions  for  late- 
planted  acreege,  and  are  inconsistent 
with  the  Basic  Provisions  Proposed 
Rule,  which  listed  a  1  percent  reduction 
tot  each  of  the  25  days  in  the  late 
planting  period.  The  commenter  noted 
that  if  ^  Special  Provisions  wiU  vary 
by  county,  it  would  be  better  if  the  Crop 
Provisions  matched  the  Basic 
Provisions.  The  commenter  stated  tiiat 
difierent  late  planting  periods 
determined  by  the  Special  Provisiaas  is 
acceptable,  if  input  from  local  pei^le  is 
considered  in  determining  the  late 
planting  period,  then  thekte  planting 
period  probably  should  not  be  25  days 
for  meet  crops  in  the  northern  states. 
The  commenter  questioned  whether  the 
current  late  planting  provisions  will 
apply  if  the  new  Basic  Provisions  Final 
Riue  is  not  approved  in  time  to  be 
effective  for  the  1998  crop  year  fat 
canola  and  rapeseed. 

Response:  FOC  has  revised  section  13 
of  thme  Crop  Provisions  to  indicate  that 
in  lieu  of  section  16(a)  of  the  Basic 
Provisions,  the  production  guarantee  for 
each  acre  planted  to  the  insured  crop 
during  the  late  planting  period  will  be 
reduced  by  1  percent  per  day  for  each 
day  planteid  after  the  final  planting  date 
unless  otherwise  specified  in  the 
Special  Provisions.  The  new  Basic 
Provisions  are  effective  beginning  the 
1998  crop  3fear,  in  those  coimties  with 
a  November  30  contract  c^iange  date 
listed  in  the  revised  canola  and 
rapeseed  Crop  Provisions.  The  current 
(1997  crop  year)  late  planting  and 
prevented  planting  provisions  q>ply  to 
all  other  coimties. 
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Comment  An  inaurance  service 
organization  questioned  whether  it  ia 
necessery  in  sections  13(a)  and  (b)  to 
include  "amount  of  insurance"  (in 
addition  to  "production  guarantee")  for 
this  APH  crop.  The  commenter  also 
questioned  whether  section  13(a)  should 
reed  "by  each  day  planted"  or  "for  each 
day  planted." 

hmponse-.  Sections  13(a)  and  (b)  have 
been  moved  to  the  Basic  Provisions  and. 
therefore,  will  need  to  include  "amoimt 
of  insurance"  in  addition  to 
"production  guarantee."  PCIC  has 
revised  the  phrase  Erom  "by  each  day 
planted"  to  "for  each  day  planted"  in 
section  16  of  the  Basic  Provisions. 

Comment.  A  reinsured  company 
commented  that  section  13  reinforces 
that  "practical  to  replant"  must  be 
defined  as  the  time  period  running 
through  the  late  planting  period. 
.  Response:  WhUe  section  13,  now 
section  16  of  the  Basic  Provisions, 
allows  the  time  period  to  run  through 
the  late  planting  period,  it  is  not 
required.  Factors  other  than  time  must 
also  be  considered.  Baaed  on  a 
consideration  of  all  the  factors,  it  is 
possible  to  determine  that  it  is  practical 
to  replant  only  before  the  final  planting 
date,  during  the  late  planting  period  or 
after  the  late  planting  period  if 
replanting  is  generally  occuiring  in  the 


Comment:  An  Insurance  servioe 
organization  commented  that  section 
13(aX3).  as  wrritten,  does  not  flow  from 
the  lead-in  sentence  in  section  13(a). 

Response:  The  Crop  Provisions  and 
Basic  Provisions  have  been  revised  to 
correct  any  such  p: 

Comjnent.  An  in 


service 

organization  commented  diet  section 
13(b)  is  confusing  becauae  It  states  that 
acieafs  planted  after  the  late  planting 
period  will  have  the  same  guanmtee  as 
acreage  that  is  prevenlad  from  beiaf 
plaolad,  aod  tban  adda  that  it  must  have 
been  piwated  fraa  being  planted  by 
an  insurable  cause  of  loss  occurring 
within  the  insurance  period.  The 
commenter  pointed  out  that  such 
acreage  %vas  planted  and,  therefore,  was 
not  prevented  from  being  planted. 
Rather,  it  was  prevented  from  being 
planted  timely  or  within  the  late 
planting  period. 

Aeefmnse;  This  comment  was  also 
received  during  the  proposed  rule 
comment  period  for  the  Basic 
Provisiooa.  Section  16(b)(2)  of  the  Bask: 
Provisiooa  has  bean  revised  to  indicate 
that  planting  on  such  acreage  must  have 
been  prevented  by  the  final  planting 
date  or  during  the  late  planting  period 
by  an  kMurabla  rturs  occurring  within 
the  *"■"— ~^  period  Isr  prevented 
planting  cov< 


Cbnunent:  An  insurance  service 
organization  suggested  changing  section 
13(c)  to  read  "during  the  late  planting 
period"  in  both  sentences  rather  than 
"after  the  final  planting  date"  since  this 
section  deels  only  with  late-planted 
acreage  and  not  prevented  planting  as 
well. 

Response:  FQC  has  revised  section 
16(c)  of  the  Basic  Provisions  to  state  that 
the  premium  amount  for  insurable 
acreage  specified  in  sections  16  (a)  or  (b) 
will  be  the  same  as  that  for  timely 
planted  acreaoe. 

Comment:  An  insurance  servioe 
oaguiiiation  commented  that  because 
section  14  is  in  the  canola  and  rapeseed 
proposed  rule  Crop  Provisions  only 
until  they  are  incorporated  into  the  new 
Basic  Provisions,  the  "Prevented 
planting"  definition  should  be  included 
in  the  Crop  Provisions. 

Response:  Since  all  common 
provisioiu.  including  definitions,  have 
been  incorporated  into  the  Basic 
Provisions,  there  is  no  need  to  repeet 
the  definition  in  this  rule.  No  chaixge 
has  been  made. 

Comment:  An  insurance  service 
organization  recommended  that  PCIC 
consider  reversing  phrases  in  section 
14(aXlNi)  to  maldi  Aa  order  in  (ii).  or 
vice  verse.  The  commenter  is 
recommending  that  section  14(aXl)(i) 
begin  with  "For  the  crop  year  the 
application  for  instuvnce  is  accepted." 

Bmponm:  The  diifannt  order  in  tbaee 
two  ssctloaM  iKiUlalaa  laadability  and 
comprehension.  No  change  T 
made  in  the  corresponding}  i 
17(a)(lMi)  and  (ii)  in  the  Basic 
Provisions. 

Comment:  An  insurance  service 
organization  reooaaaaaoded  that  FCIC 
consider  chaiMtag  section  14(aMl)(U)  to 
"...since  thatoate  (cancellation  for  the 
purpoee  of  transferring  the  policy. ..will 
not  be  considered  a  bceak  in  continuity 
for  this  purpose):  and." 

Response:  This  change  would  not 
significantly  add  to  the  understanding 
of  the  statamaoL  No  changes  have  bemi 
•  made  in  the  oonaaponding  section 
17(a)(l)(ii)  in  the  Basic  Provisions. 

Comment:  An  insurance  service 
organization  commented  that  section 
14(b)  seems  to  suggest  that  insureds 
who  have  chosen  additional  levels  of 
coverage  may  select  s  different 
edditional  level  for  prevented  planting. 
The  commenter  also  questioned 
whether  the  Special  Provisions  will 
•tale  which  prevented  planting  level 
will  apply  by  default  if  one  is  not 
specifically  elected,  and  asked  which 
level  would  be  in  the  Crop  Provisions. 

Response:  Insureds  who  have  chosen 
additional  levels  of  coverage  may,  in 
feet,  select  a  different  level  for 


prevented  planting.  Section  17(b)  of  the 
Basic  Provisions  now  specifies  that  the 
actuarial  documents  may  contain 
additional  levels  of  prevented  planting 
coverage  the  insured  may  purchase.  If 
the  insured  does  not  piuchase  one  of 
those  additional  levels  by  the  sales 
closing  date,  or  the  insured  has  a 
Catastrophic  Risk  Protection 
Endorsement,  the  insured  will  receive 
the  prevented  planting  coverage 
spewed  in  these  Crop  Provisions. 

Comment:  An  iruurance  service 
organization  commented  that  section 
14(dX2)  seems  to  suggest  thst  instueds 
may  choose  to  claim  prevented  planting 
on  irrigated  acreage  instead  of  planting 
non-irrigated  acreage.  The  commenter 
added  that  section  14(d)(2)  seems  to 
contradict  section  9(b)  of  the  current 
Basic  Provisions,  which  states  that 
"only  that  acreage  for  which  you  have 
adequate  facilities  and  water,  at  the  time 
coverage  begins'  can  be  reported  and 
insured  as  irrigated.  They  also 
questioned  whether  carryover  insureds 
could  qualify  for  prevented  planting 
payments  bued  on  an  irrigated 
guarantee  even  though  facilities  or 
sufficient  water  did  not  exist  at  the  time 
the  crop  should  hsve  been  planted. 

Response:  To  qualify  for  a  prevented 
plantijog  claim  on  irrigated  acreage,  the 
acreage  must  still  meet  all  the 
requirements  Cor  irrigated  acreage. 
Section  14(dX2).  now  section  17(dK2)  of 
the  revised  Elasic  Provisions,  does  not 
contradict  section  9(b)  of  the  Basic 
Provisions  since  all  it  does  is  specify  the 
date  by  which  the  acreage  must  qualify 
as  irrigated  to  qualify  for  a  prevented 
planting  claim  on  irrigated  acreege. 

Comment:  An  insurance  service 
organization  commented  on  the 
organization  of  the  table  in  section 
14(eNl)-  The  commenter  suggested 
combining  portions  of  the  table  and 
other  editorial  changes  which  were  also 
suggeeted  for  the  table  in  the  Basic 
Provisions. 

Response:  FOC  has  revised  portions 
of  the  table  and  made  other  editorial 
rhangaa  in  section  1 7(e)(  1 )  of  the  Besic 
Provisions. 

Comment:  An  insurance  service 
organization  commented  that  there 
should  be  no  written  agreements  for 
prevented  planting  acreage,  and  that  an 
insured  who  has  not  raised  s  crop 
should  not  be  able  to  have  prevented 
planting  acres  of  that  crop  on  any 
ground.  A  reinsured  company  indicated 
it  was  not  interested  in  more  %vritten 
agreements.  However,  it  appeared  that 
may  be  the  only  way  to  provide 
coverage  in  many  cases. 

Response:  Based  on  the  comments 
received  on  both  the  Basic  Provisions 
and  the  Crop  Provisions,  FCIC  has 
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determined  that  it  is  appropriate  to 
delete  references  to  "written 
agreements"  in  section  17(e)  of  the  Basic 
Provisions,  and  to  allow  the  use  of  an 
intended  acreage  report  in  certain 
instances  as  long  as  specified  conditions 
are  met. 

Comment:  A  reinsured  company 
commented  that  the  word  "base"  should 
be  deleted  in  all  iimtnnroft  in  section 
14(e). 

Response:  This  comment  was  also 
received  on  the  Basic  Provisions  and  the 
word  "base"  has  been  deleted  from 
section  1 7  of  the  Basic  Provisions. 
Comment:  A  reinsured  company 
commented  that  it  presumed  the 
determination  of  eligible  acres  in  the 
table  in  section  14(e)(1)  is  done  on  a 
county  basis. 

Response:  This  comment  was  also 
received  on  the  Basic  Provisions  and 
FOC  responded  that  eligible  acres  are 
determined  on  a  counfy  and  crop  basis. 

Coounent;  A  reinsured  company 
commented  on  the  determination  of 
eligible  acres  for  prevented  planting  in 
section  14(eKl).  The  commenter  stated 
that  using  the  planted  and  prevented 
planting  acres  for  the  last  four  years  will 
not  be  difficult  for  carryover  policies. 
However,  it  will  be  a  significant 
problem  for  transferred  policies,  as  the 
prevented  planting  acres  will  not  be  a 
part  of  the  APH  record  that  is 
transferred.  The  commenter  questioned 
bow  FOC  proposes  that  this 
information  will  be  known  by  the 
company  for  a  policy  it  gains  by 
transfer. 

flasponse:  When  policies  are  obtained 
by  transfiBr,  reinsured  companies  can 
obtain  previous  years'  reconls  of 
prevented  planting  acres  from  the 
insured,  the  ceding  company,  or  the 
FOC  policyholder  traddng  system. 
Comment:  A  reinsured  company 
questioned  the  impact  and  acceptabilify 
of  intended  acreege  reports  concerning 
eligible  prevented  planting  acres  in 
section  14(eMl).  The  commenter 
questioned  the  guidelines  for  approval 
of  written  agreements,  and  who  has  the 
authorify  to  approve  or  disapprove  such 
agreements.  Tba  company  alM> 
questioned  if,  since  the  request  for 
written  agreement  must  be  made  on  or 
befoie  the  sales  nlnaiwg  date,  all  land 
added  after  the  sales  closing  date  by  the 
insured  is  ineligible  tor  prevented 
planting. 

Response:  The  Basic  Provisions  have 
been  amended  so  that  a  written 
agreement  is  no  longer  required  to 
establish  eligible  acreage.  Insteed. 
intended  acreage  reports  will  be  used. 
However,  the  reinsured  compeny  will  ■ 
be  required  to  verify  that  the  acreage 
reported  does  not  exceed  the  number  of 


acres  of  croplaxul  in  the  producer'a 
ferming  operation  at  the  time  the 
intended  acreage  report  is  submitted. 
The  reinsured  company  will  have  the 
authorify  to  accept  or  reiect  any 
intended  acreage  rei>ort  based  on 
standards  approved  by  FOC.  This 
provision  has  also  been  revised  to  allow 
the  niunber  of  acres  determined  to  be 
eligible  for  prevented  planting  coverage 
to  be  increased  if  after  the  sales  closing 
date  specified  conditions  are  met 
Provisions  in  this  section  also  allow 
producers  who.  in  any  of  the  four  most 
recent  crop  years,  have  not  produced 
any  crop  for  which  insurance  was 
availabls.  to  establish  eligible  acres. 

Comment:  An  insurance  service 
organization  commented  that  section 
14(eK3)  says  that  the  total  number  of 
ecres  requested  for  all  crops  cannot 
exceed  the  ntunher  of  acres  of  cropland 
in  the  insured's  farming  operation  for 
the  crop  year,  and  probably  needs  to 
allow  for  double-cropping,  as  in  14(fM5). 

Response:  This  provisfon.  now 
located  in  section  17(e)(1)  of  the  Basic 
Provisions,  is  revised  to  account  for 
double  cropped  acreage.  , 

Comment:  An  insurance  service 
organization  commented  that  section 
14(eK4)  does  not  allow  for  land  added 
after  the  sales  closing  date,  or  Cor 
business  being  conducted  up  to  the  last 
day  of  the  sales  period.  The  commenter 
also  suggested  that  "us"  be  changed  to 
"your  agent"  (or  at  least  verify  that  "us" 
includes  agents  as  well  as  the  conqiany 
underwritingofBce). 

AssponseTrhese  provisions,  now 
included  hi  section  17(eMl)(i)  of  the 
Besic  Provisions,  have  beian  revised  to 
allow  an  increase  in  eligible  prevented 
planting  acres  if  the  prmhicer  submits 
proof  that  additional  acreege  was 
purchased,  leased,  or  releesed  from  any 
USDA  program  in  time  to  plant  it  for  the 
insured  crop  year  and  no  cause  of  loss 
that  will  or  could  prevent  planting  is 
evident  at  the  time  the  acre^  is 
purchased,  leased,  or  releesed  from  the 
USDA  program.  The  tenn  "us"  refiars  to 
the  company  as  provided  in  the  section 
before  the  "Agreement  to  insure"  in  the 
Basic  Provisions,  and  includes  agents 
representing  the  compeny.  No  change 
has  been  made. 

Comment:  An  insiuence  service 
organization  questioned  if  section 
14(fKl)  is  intended  to  be  a  change  from 
current  language  that  allows  prevented 
planting  coverage  for  acreags  less  than 
20  seres  or  20  percent  as  kuog  as  the 
insured  can  show  "inputs"  were 
available. 

Response:  This  change  in  what  is  now 
section  17(f)  of  the  Bask  Provisions,  is 
intentional.  FOC  requires  the  acreege  to 
be  contiguous  to  reduce  jnevented 


planting  pa3rments  for  small  portions  of 
fields  that  are  wet  in  most  years 
although  planting  occasionally  may  ba 
possible. 

Comment:  A  reinsured  company 
suggested  that  in  section  14(fXl)  the 
phrase  "whichever  is  less"  be  changed 
to  reed  "whichever  is  larger"  and  also 
suggested  that  the  term  "insurable  crop 
acreege  in  the  unit"  be  defined. 

Response:  The  phrase  "whichever  is 
less"  is  appropriate.  There  is  no  reason 
to  define  the  phrase  "insurable  crop 
acreege  in  the  unit"  since  imits,  insured 
crop,  and  insured  ecreage  are  defined 
elsewhere  in  the  policy.  No  change  has 
been  made. 

Comment:  An  insmance  servioe 
organization  recommended  that  sections 
14(f)  (4)  end  (5)  be  revised  to  spell  out 
the  numeral  "4"  in  the  phrases  "the  last 
4yeen.'' 

Response:  This  change  does  not 
significantly  add  to  the  understanding 
of  these  sections.  No  change  has  hem 
made. 

Comment:  An  insurance  service 
organization  questtoned  whether 
prevented  planting  acreage  of  either 
crop  in  a  double-cropping  history  will 
maintain  or  break  the  continuify  of  the 
double-cropping  history. 

Response:  Prevented  plenting  acreege 
of  either  crop  in  a  double-creeping 
history  will  not  breek  the  continuify  of 
the  double-cropping  history.  Sections 
17(f)(4)  and  (5)  of  the  Basic  Provisions 
specify  the  last  4  years  in  which  the 
insured  crop  was  grown  on  the  ecreege. 

Comment:  A  reinsured  compeny 
commented  on  the  provisions  in  section 
14(f)(5).  Although  the  commenter  agreed 
with  the  concept,  they  questioned  how 
a  company  would  know  if  any  crop 
from  which  a  benefit  is  derived  uiuier 
any  program  administered  by  the  USDA 
is  planted  and  fails.  The  company  also 
suggested  modifying  the  sentence  from 
may  be  hayed  or  grazed  "*  *  *  after 
the  final  planting  date  for  the  insured 


crop 


•   •   ••> 


to 


■••  •  • 


60  days  after 


the  final  planting  date  for  the  insured 
crop  . 

Response:  Insurance  providers  must 
question  insureds  to  determine  if  any 
crop  was  planted  for  the  crop  year  on 
the  ecieege  being  claimed  for  prevented 
planting.  Producers  should  not  be 
denied  grazing  or  haying  benefits  for  60 
days  aftor  beii^  prevented  from 
planting.  In  many  instances,  cover  crops 
are  grown  imtil  preperation  frv  planting 
occurs  in  the  spring.  If  the  producer  wras 
imable  to  remove  the  cover  crop  and 

Elant  a  crop,  such  a  cover  crop  could  be 
ayed  or  grazed  soon  after  the  final 
planting  date  and  a  prevented  planting 
pajrment  would  still  be  owed. 
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Comment:  A  reixutirad  company 
questioned  how  the  insurer  will  know  if 
a  cash  lease  payment  is  also  received  for 
use  of  the  same  acreage  in  the  same  crop 
year  as  specified  in  section  14(fK6). 
particularly  if  the  cash  lease  iM3rment  is 
made  after  the  prevented  planting 
payment  has  already  been  made  by  the 
company. 

Response:  Insurance  providers  must 
question  insureds  to  determine  if  a  cash 
lease  payment  is,  or  will  be.  received  for 
the  acreage  being  claimed  for  prevented 
planting.  Insurada  who  claim  prevented 
planting  on  acreage  they  have  or  will 
cash  lease  would  be  misrepresenting  a 
material  fact  and  could  be  sub)ect  to 
civil  and  criminal  Use  claim  penalties. 

Comatent:  A  reinsured  company 
stated  that  it  did  not  disagree  with  the 
concept  of  section  14(fM7)  but  that  the 
provision  is  inconsistent  with  freedom 
to  farm  and  is  unenforceable. 

Response:  This  section,  now  section 
17(0(7)  of  the  Basic  Provisions. 
indicates  that  prevented  planting 
coverage  will  not  be  provided  for  any 
acreage  for  which  planting  history  or 
conservation  plans  indicate  that  the 
acreage  would  have  remained  fallow  for 
crop  rotation  purpoaes.  This  provision 
is  necessary  to  protect  the  integrity  of 
the  program.  FCIC  is  charged  with 
eatablisning  an  actuarially  sound 
insurance  program,  and  relying  upon 
"intentions,"  without  evidence  to 
support  such  intentions  is  not  an 
appropriate  manner  of  achieving 
actuarial  soundness.  For  example,  if  half 
the  acreage  in  a  farm  has  remained 
fallow  every  other  year  Cor  the  past  ten 
years  to  maintain  a  summerfsllow 
rotation,  this  is  ample  evidence  that  this 
is  a  normal  practice.  If  such  patterns 
exist,  this  provision  is  easier  to 
administer  than  if  the  reinsured 
companiaa  wan  fioioed  to  determine 
whether  the  prodncer  actually  intended 
to  plant  a  crop.  Since  coverage  for 
prevented  planting  now  begins  on  the 
previous  crop  year's  sales  closing  date 
tor  carry-over  policies,  producers  could 
decide  to  claim  an  intent  to  plant 
acreage  where  the  cause  occurred 
months  earlier  in  order  to  profit  from 
the  insurance  program  when  they  never 
intended  to  plant  a  crop.  While  the 
denial  of  prevented  planting  coverage 
may  occasionally  adversely  affect  some 
producers  who  genuinely  intended  to 
plant  a  crop,  the  inability  to  prove 
intent  to  plant  and  the  need  to  protect 
the  integrity  of  the  program  require 
FOC  to  retain  the  provision.  No  change 
has  been  made. 

Comment:  An  insurance  service 
organization  commented  that  section 
14(fK8)  is  unnecessary  because  it  has 
been  covered  in  14(e). 


Response:  FCKZ  has  separated  the 
provisions  of  section  14(f)(8)  into  two 
separate  provisions  in  section  17  of  die 
Basic  Provisions,  and  does  not  fsel  that 
either  provision  has  been  covered  in 
section  14(e).  No  diange  lias  been  made. 

Comment:  An  insurance  service 
organiration  commented  that  section 
14(fK9)  has  been  added  and  might  not 
be  necessary  if  14(fHl)  were  changed  to 
require  "proof  of  inputs"  available  to 
plant  and  produce  a  crop.  A  reinsured 
company  stated  that  they  did  not 
disagree  with  the  concept  of  section 
14(fK9)  but  that  it  is  an  unenforceable 
provision.  The  company  asked  if  capital 
on  hand  was  considered  proof  that 
inputs  were  available. 

Response:  Since  the  prevented 
planting  period  could  begin  on  the  sales 
closing  date  for  the  previous  crop  year, 
many  producers  could  know  that  they 
would  be  prevented  from  planting  prior 
to  the  sales  closing  date  and  planting 
period.  These  producers  would  be  in  a 
position  to  claim  the  intent  to  plant 
higher  valued  crops  than  they  nonnally 
plant  FOC  has  revised  the  provision  to 
clarify  that  proof  of  inputs  is  only 
necessary  where  there  is  a  deviation 
from  normal  planting  practices.  For 
example,  if  the  producer  has  rotated 
crops  between  com  and  soybeans  in 
alternate  years  and  this  was  the  year  the 
rotational  pattern  showed  that  corn 
would  normally  be  planted,  tb0 
reinsured  company  does  not  need  to 
determine  whether  the  insured  had 
sufficient  inputs,  if  the  producer  seeks 
a  prevented  planting  payment  for  com. 
However,  if  the  producer  seeks  a 
prevented  planting  payment  for 
soybeans,  the  reinsured  cximpany  would 
be  required  to  determine  whether  the 
producer  has  sufficient  inputs.  Capital 
on  hand  would  not  be  considered  proof 
of  inputs.  If  the  producer  could  not 

Eroduce  receipts  for  seed,  fertilizer, 
erbicides,  etc.,  the  lease  of  equipment 
or  labor,  or  specific  land  preparation,  it 
will  be  presumed  that  the  crop  usually 
planted  by  the  producer  was  the  crop 
that  the  producer  intended  to  plant. 
While  tkis  provision  may  preclude  a 
producer  from  receiving  benefits  for  a 
crop  that  he  or  she  genuinely  intended 
to  plant,  the  producer  would  still  be 
eligible  for  a  benefit  on  the  crop  usually 
planted  and  the  need  to  protect  program 
integrity  outweighs  its  disadvantages. 
Since  this  situation  should  be  rare,  it 
should  not  impose  an  undue  burden  on 
the  reinsured  company. 

Comment:  A  reinsured  company 
stated  that  section  14(f)(11)  is  contrary 
to  the  freedom  to  Csrin  concept  The 
company  also  questioned  how  the 
insurer  would  know  if  the  crop  was 
planted  in  one  of  the  last  four  years. 


Response:  This  section  is  now  section 
17(fKl2)  of  the  Basic  Provisions.  The 
company  should  ask  the  insured  if  the 
crop  was  planted  and  this  information 
can  be  verified  from  FOC  This 
provision  is  intended  to  protect  program 
inta^ty  and  avoid  the  problems 
associated  with  determining  producer 
intent  FOC  has  created  an  exception 
for  new  producers  that  qualify  for 
coverage  under  section  17(e)(l)(i)(B). 

Comment:  An  insurance  service 
organization  commented  that  the  first 
sentence  of  section  14(f)(ll)  excludes 
prevented  planting  coverage  on  any 
crop  fypes  that  have  not  been  planted  in 
at  least  one  of  the  four  most  recent 
year*.  The  commenter  stated  that  the 
second  sentence  specifies  that  this  refon 
to  types  requiring  separate  guarantees,  " 
amounts  of  insurance  or  price  elections, 
and  then  says  there  must  be  an  APH 
database  or  acreage  must  have  been 
reported  in  one  of  the  last  four  years. 
The  commenter  feels  this  suggests  that, 
to  get  prevented  planting  coverage,  the 
insured  can  set  up  an  APH  database  for 
a  type  even  if  the  insured  has  no  actual 
history  on  it,  and  they  recommended 
rewording  the  language  if  that  is  not  the 
inlfBL 

ReaptHue:  Section  14(fMll).  now 
section  17(f)(12)  of  the  Basic  Provisions, 
still  requires  that  the  crop  be  planted  in 
at  least  one  of  the  four  most  recent 
years.  The  second  sentence  just 
specifies  the  conditions  under  which 
the  crops  must  also  be  included  in  the 
APH  database  or  reported  on  the  acreage 
report.  No  change  has  been  made. 

Comment:  Remsured  companies  and 
an  insurance  service  organization 
commented  on  the  followdng  provisions 
of  section  15:  (1)  There  are  legitimate 
reasons  for  written  agreements  to  be 
valid  for  more  than  one  year,  especially 
if  no  substantive  changes  occur  from 
one  year  to  the  next.  Limiting  written 
agreements  to  one  yeer  only  increases 
administrative  cost,  complexity  and 
opportunify  for  misunderstanding  and 
error,  and  flies  in  the  face  of  efforts  to 
simplify  the  program  and  reduce  its 
administrative  expense;  (2)  Written 
agreements  should  be  effisctive  for  more 
than  one  year  because:  (a)  There  is 
already  an  exception  since  written 
agreements  to  establish  units  are 
continuous  (unless  the  farming 
operation  changes  significantly);  (b) 
FOC  does  not  often  incorporate  the 
written  agreements  into  the  actuarial 
documents  within  one  year  and  (c) 
FQC's  legal  counsel  objects  to  the 
concept  of  written  agreements,  which 
purportedly  allows  exceptions  for  those 
"in  the  know"  while  others  may  not  be 
aware  the  possibility  exists;  (3)  The 
commenten  questioned  whether  these 
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provisions  will  be  revised  to  simplify 
renewals;  (4)  The  policy  should  require 
the  insured  to  pay  the  cost  of 
inspections  necessary  to  obtain  a 
written  agreement  b^:ause.in  many 
instances  there  is  no  economic  reason  or 
incentive  for  a  company  to  pursue  such 
agreements;  (5)  Sections  15(a)  and  (e) 
should  be  combined  since  both  deal 
with  deadlines  for  written  agreement 
requests.  (The  response  to  this  comment 
in  prior  final  rules  has  been  that  the 
sales  closing  date  is  intended  to  be  the 
deadline  with  only  limited  exceptions. 
However.  7  of  the  13  written  agreement 
types  listed  in  the  1998  Crop  Insurance 
Handbook  allow  requests  at  acreage 
reporting  time  and  one  allows  the 
request  aiter  acreage  reporting.  Of  the  6 
types  with  a  sales  closing  date  deadline, 
4  are  specific  cases  of  a  practice  or  type 
not  listed  in  the  actuarial,  which  is 
curious  since  the  general  fype  of 
unrated  practice,  type  or  variety  can  be 
requested  at  acreage  reporting  time.  So, 
the  exceptions  seem  to  outnumber  the 
rule.  Many  of  the  situations  calling  for 
written  agreements  do  not  become 
apparent  until  the  acreage  report  is 
received.  Therefore,  the  commenter 
again  suggests  this  provision  might  be 
less  misleading  if  the  acreage  reporting 
date  exception  noted  in  (e)  were 
incorporated  into  (a));  (6)  Provisions  in 
section  15  that  spctcify  timing  and 
content  of  the  PO-2  written  agreement 
should  not  be  part  of  the  insurance 
policy.  (New  insujeds  would  not  have 
this  information  until  it  is  too  late  to 
request  a  written  agreement  This 
should  have  been  reviewed  by  the 
insurance  agent  prior  to  acceptance  of 
the  application  or  issuance  of  the  crop 
insurance  policy.);  and  (7)  Some  of  the 
written  agreement  provisions  need  to  be 
carefully  considered  and  compared  to 
ciutent  procedures  and  comments  to  the 
Written  Agreement  proposed  rule  before 
the  deadlines  and  Annn^)  stetus  of 
written  agreements  are  mandated  in  the 
Basic  Provisions. 

Response:  The  written  agreement 
section  was  moved  to  section  18  of  the 
Basic  Provisions.  The  following 
responses  address  the  questions  by 
referencing  changes  made  to  the  written 
agreement  section  of  the  Basic 
Provisions.  Written  agreements  are 
intended  to  change  policy  terms  or 
permit  insurance  in  unusual  situations. 
If  such  practices  continue  year  to  year, 
they  should  be  incorporated  into  the 
poticy  or  Special  Provisions.  It  is 
important  to  keep  non-unifonn 
exceptions  to  a  fninirnnin  and  to  ensure 
that  the  insured  is  well  aware  of  the 
specific  terms  of  the  policy.  There  will 
no  longer  be  exceptions  to  the  timing  or 


duration  of  written  agreements  except  as 
provided  in  section  18.  The  provisions 
have  been  amended  to  indicate  that 
written  agreements  may  be  submitted 
after  the  sales  closing  date  only  if  the 
producer  demonstrates  that  he  or  she 
was  physically  unable  to  apply  prior  to 
the  sales  closing  date  or  in  accordance 
with  any  regulation  which  may  be 
promulgated  under  7  CFR  part  400. 
FOC  will  be  more  vigilant  in 
incorporating  changes  to  the  policy 
made  by  written  agreement  into  the 
actuarial  documents. 

FOC  does  not  believe  that  a  producer 
should  bear  the  cost  associated  with  any 
inspection  done  for  the  purposes  of  a 
written  agreement.  Such  costs  are  a  part 
of  servicing  the  policy  and.  therefore, 
are  already  compensated  by  the  expense 
reimbursement  imder  the  Standard 
Reinsurance  Agreement 

In  addition  to  the  changes  described 
above  and  minor  editorial  changes,  FOC 
has  made  the  following  changes  to  these 
Crop  Provisions: 

1.  Section  1 — Removed  alphabetic 
paragraph  designations  and  definitions 
of  "days,"  "final  planting  date,"  "FSA." 
"good  forming  practices." 
"interplanted."  "irrigated  practice," 
"late  planted."  "late  plantkig  period," 
"practical  to  replant,"  production 
guarantee,"  "replanting,"  "timely 
planted,"  and  "written  agreement"  and 
revised  the  definition  of  "planted 
acreage"  for  clarification. 

2.  Section  2 — Revised  to  remove  all 
provisions  that  were  moved  to  the  Basic 
Provisions. 

3.  Section  9(e)— Revised  to  add 
wildlife  as  a  cause  of  loss  to  be 
consistent  with  other  insurable  crops. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  publicatfon  in  the 
Federal  Regiatar.  This  rule  provides 
prevented  planting  coverage  under  the 
Basic  Provisions.  This  nde  must  be 
effective  prior  to  the  contract  change 
date  for  which  these  revised  prevented 
planting  provisions  are  effective. 
Therefore,  public  interest  requires  the 
agency  to  act  immediately  to  make  these 
provisions  available  for  the  1998  crop 
year. 

list  of  Subfecta  in  7  CFR  Part  457 

Crop  insurance,  Canola  and  r^Mseed 
crop  provisions. 

FiaalRnle 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  amends  7  CFR  part  457  as 
follows: 


PART  457--COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authorify  citetion  for  7  CFR 
part  457  continues  to  read  as  follows: 

Antfaorttjr:  7  U.S.C  15O60).  1506(p). 

2.  Section  457.161  is  added  to  read  < 
follows: 


1487.161    Cmntitamnd 


orap 


The  Canola  and  Rapeseed  Crop 
Insurance  Provisions  for  the  1998  and 
succeeding  crop  years  are  as  follows: 

FOC  policies: 

Department  of  Agriculture 

Federal  Crop  buurance  Corporatkm 

Rsinsarsd  policias: 
(Appropriate  title  fiar  insursiice  provider) 

Both  FQC  and  rainsurad  policies: 

Canola  and  Rapeseed  Crop  Provisions 

If  a  conflict  exists  among  tlie  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  the  Catastrophic  Risk  Protection 
EndorMment,  if  applicable;  (2)  the  Special 
Provicions;  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions,  with  (1)  controllii^  (2). 
etc. 
1.  Definitions. 

Canola.  A  crop  of  the  genus  Braasica  as 
defined  in  aocoitlaDce  with  the  Official 
United  States  Standards  far  Oain— Snlipart 
C— U.S.  Standards  fat  Canola. 

HarresL  Combining  or  thresliing  for  seed. 
A  crop  tliat  is  swatlied  prior  to  combinJug  is 
not  considered  harvested. 

Uxal  market  price  (Canola).  The  cash 
price  per  pound  for  U.S.  No.  2  grade  canola 
that  reflects  the  nmiriiTiiim  limits  of  quality 
deficiencies  allowable  for  the  U.S.  No.  2 
grade  canola. 

Planted  acnage.  In  addition  to  the 
definition  contained  in  the  Basic  Provisioas. 
land  on  which  seed  is  initially  spread  onto 
the  soil  sur&oa  by  any  mstliod  and 
suhaequantly  is  mechanically  incorporated 
into  the  soil  in  a  timely  manner  and  at  the 
proper  depth  will  be  considered  planted. 
Acreage  planted  in  any  other  manner  will  not 
be  insur^ile  unless  otherwise  provided  l>y 
the  Special  Provisions,  actuarial  docnments, 
at  by  written  agraemenL 

Price  of  danHigpd  production.  The  cash 
price  per  pound  available  if  the  prodoction 
ware  sold  for  canola  that  qualifies  for  quality 
adjustment  in  accordance  with  section  12  of 
these  crop  provisions. 

Rapeseed.  A  crop  of  the  genus  Brassiea 
that  contains  at  least  30  percent  of  an 
industrial  type  of  oil  as  shown  on  the  Special 
Provisions  and  that  is  measured  on  a  buns 
fitee  from  foreign  materiaL 

Swathed.  Severance  of  the  stem  and  aead 
pods  from  the  ground  and  placing  into 
windrows  iwithout  removal  of  tin  seed  from 
the  pod. 
2.  Unit  Division. 

In  addition  to  optional  units  by  section, 
sectitm  equivalent  or  FSA  Cum  serial  number 
and  by  irrigated  and  non-irrigated  pFacticas, 
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optiooil  uniti  may  be  by  type  if  tha  type  ia 
daaignated  on  the  Special  Proviaioiia. 

3.  Inaiiranca  GuarantaM.  Covaraga  Lavala. 
and  Pricaa  for  Datarmining  IndamniUaa. 

In  addition  to  tba  requirements  of  aaction 
3  of  the  Basic  Proviaions.  you  may  lalact  only 
one  price  election  for  all  the  canola  and 
rapeaaed  in  the  county  insured  under  this 
policy  unleas  the  Special  Provisions  provide 
differaot  price  elactiona  by  type,  in  which 
CMe  you  may  select  ooa  ocioa  aUcdoe  far 
each  canola  and  rapeaaed  t3rpe  fieaignataH  in 
the  Special  Proviaions.  The  price  elections 
you  choose  for  each  type  must  have  the  same 
percentage  relationship  to  the  maximum 
price  offered  by  ua  far  each  type.  For 
example,  if  you  chooae  100  percent  of  tba 
maKiffwn  price  alactioa  for  a  specific  ijrpa, 
you  must  also  chooae  100  parceni  of  the 
maximum  price  election  for  all  other  typaa. 

4.  Contract  Changes. 

In  accordance  with  section  4  of  the  Baaic 
Provisions,  the  contract  change  date  is 
November  30  preceding  the  cancellation  date 
for  counties  with  a  March  15  cancellation 
date,  and  June  30  preceding  the  cancellation 
date  for  all  other  counties. 

5.  Cancellation  and  Termination  Datae. 
In  acoordanoa  with  section  2  of  the  Basic 

Provisioaa,  Um  cancellation  and  termination 


ralTTK*^''  year  in  which  the  crop  is  nonnally 


Al  counNM  in  QawQia  ........._•• 

Al  otMr  oouniM  wMhoul  M 
planlsd  typaa  spooMad  on  the 


AM  ottMT  counttaa  wWi  tall  ptant- 
•d  types  specified  on  the  actu- 


Sept.  30. 
15l 


Auo.31. 


6.  inaured  Crop. 

In  accordance  with  section  8  of  the  Basic 
Proviaions.  the  crop  insured  will  be  all 
canola  and  rapeaaed  in  the  county  for  which 
a  premium  rate  is  provided  by  the  actuarial 
table: 

(a)  In  which  you  have  a  share; 

(b)  That  is  planted  for  harvaat  aa  aaed:  and 
(cj  That  is  not.  unlesa  allowed  by  Special 

Provisions  or  by  written  agreement: 

(1)  taitacplantad  with  another  crop;  or 

(2)  Planted  into  an  aatablished  grass  or 
legume. 

7.  Insurabta  Acraaga. 

In  addition  to  the  provisions  of  section  9 
of  the  Baaic  Provtakms. 

(a)  Any  acreaga  of  the  inaured  crop  that  is 
fiamsgarf  before  the  final  planting  data,  to  the 
extent  that  moat  produoara  producing  ciopa 
on  similarly  situated  acraaga  la  the  area 
would  not  normally  fuftfaar  cara  far  tiia  crop, 
must  be  replanted  unlesa  %ve  agrao  that  it  ia 
not  practical  to  replant;  and 

(b)  We  will  not  insure  any  aerate  that 
doaa  aot  aaal  tba  rotation  laqeiraaaela 
coolalMd  ia  the  Special  Pie»lalooa. 

S.  faMwaBoa  Psriod. 

In  aoooadaBoa  with  the  provisions  of 
section  11  of  tha  Baaic  Proviaiona.  the  end  of 
the  inauranoa  period  ia  October  31  of  the 


a.  CsHsas  of  LaM. 

In  accordance  with  the  provisions  of 
section  12  of  tha  Basic  Provisions,  insurance 
is  provided  only  against  tha  following  cauaes 
of  loss  which  occur  during  the  insurance 
period: 

(a)  Adverse  weather  conditiooa: 

(b)Fira: 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  maasuies; 

(d)  Plant  diseaae.  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  maasurea; 

(e)  Wildlife: 

(f)  Earthquake; 

(g)  Volcanic  eruption:  or 

(h)  Failure  of  the  irrigation  water  supply, 
if  applicable,  caused  by  an  insured  cause  of 
loss  that  occurs  during  the  insMranne  period. 

10.  Replanting  Paymaot 

(a)  In  accordance  with  section  13  of  the 
Basic  Pwwrlakms.  a  replanting  payment  is 
allowed  if  the  insured  crop  is  damaged  by  an 
insurable  cause  of  loss  to  the  extent  that  OMMt 
producers  producing  the  crop  on  similarly 
situated  acreage  in  the  area,  would  not 
continue  to  cara  for  the  crop  and  it  is 
practical  to  replant 

(b)  The  maximum  amount  of  the  replanting 
payment  per  acre  will  be  the  lesser  of  20 
percent  of  the  production  guarantee  or  175 
pounds,  multiplied  by  your  price  election. 
multiplied  by  your  insured  share. 

(c)  Whan  ua  canola  or  npesoed  is 
luplaalaJ  aalBg  a  practice  or  type  that  is 
uninsurable  as  an  original  planting,  the 
liability  for  the  unit  will  be  reduced  by  tha 
amount  of  the  replanting  payment  that  is 
attributable  to  your  share.  Tiie  premium 
amount  will  not  be  reduced. 

11.  Duties  in  the  Event  of  Damage  or  Loas. 
In  accordance  with  the  requirements  of 

section  14  of  tha  Basic  Provisions,  the 
lepraaantative  samplea  of  the  unharvestad 
crop  that  we  may  require  must  be  at  least  10 
hat  wide  and  extend  the  entire  length  of  each 
field  in  the  unit.  If  you  intend  to  put  the 
acreage  to  another  use  or  not  harvest  the 
acreage,  the  samples  must  not  be  harvested 
or  destroyed  until  our  inspection. 

12.  Sattloment  of  Claim. 

(a)  We  vrill  determiiM  your  loas  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  reconds: 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  acceptable 
production  records  ware  not  provided:  or 

(2)  For  any  baaic  units,  we  will  allocate  any 
oonmiaglaa  production  to  such  units  in 
pruportioe  to  our  liability  on  the  harvested 
acraaga  far  the  units. 

(b)  la  tha  want  of  loas  or  damage  covered 
by  this  policy.  «va  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  Its 
raapactive  production  guarantee: 

(2)  K4ultiplying  sach  laault  in  section 
12(bXl)  by  the  leapactiva  prioa  faction  far 
each  type,  if  applicable: 

(3)  If  there  are  more  than  one  type,  totaling 
the  resulu  in  section  12(b)(2): 

(4)  Multiplying  the  total  production  to  be 
counted  of  each  type,  if  applicable,  (sea 
section  12(c))  by  the  reapective  price 
election: 


(5)  If  than  are  mora  than  one  type,  totaling 
tha  raaulU  in  section  12(b)(4): 

(6)  If  there  are  more  than  one  type, 
subtracting  the  total  in  section  12(dK5)  from 
the  total  in  section  12(b)(3): 

(7)  If  there  is  only  one  type,  subtracting  the 
total  in  section  12(bH4)  from  the  total  in 
aaction  12(b)(2):  and 

(8)  Multiplying  the  result  in  section 
12(b)(6)  and  12(b)(7),  as  applicable,  by  your 
share. 

(c)  Tba  total  production  to  count  (pounds) 
from  all  ioaunble  acreage  on  the  unit  will 
include: 

(1)  All  appraised  production  as  follows: 

(1)  Not  less  than  the  production  guarantee 
for  aerate: 

(A)  That  is  abandoned; 

(B)  That  is  put  to  another  use  vrithout  our 
consent; 

(C)  That  is  damaged  solely  by  iminsured 
cauaaa;or 

(D)  For  vrhicfa  jrou  fail  to  provida 
acceptable  production  records; 

(ii)  Production  lost  due  to  uninsured 
cauaes; 

(lii)  Uaharvested  production  (mature 
unharvestad  production  may  be  adjusted  for 
quality  deficiencies  and  excess  moisture  in 
accordance  with  section  12(d));  and 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  abandon,  if  you  and  we  agree  on  the 
appraiaad  amotmt  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  can 
for  the  crop,  wa  may  give  you  cooaent  to  put 
the  SI  iiiagii  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  for, 
rapraaantativa  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount  of 
production  to  count  for  such  acreage  will  ba 
based  on  the  harvested  production  or 
appraisals  from  the  samples  at  the  time 
harvest  should  have  occurred.  If  you  do  not 
leave  the  required  samples  intact,  or  you  fail 
to  provide  sufficient  care  for  tha  samplea,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 

to  datarmine  the  amount  of  production  to 
count):  or 

(B)  If  you  elect  to  continue  to  care  for  tha 
crop,  the  amount  of  production  to  count  for 
the  III  iiwmi  will  be  the  harvested  production. 
or  our  reappraisal  if  additional  damagw 
occurs  and  the  crop  is  not  harvested;  and 

(2)  All  harveated  production  from  the 
insurable  acreage. 

(d)  Mature  canola  may  be  adjusted  for 
excaas  moisture  and  quality  deficiencies. 
Mature  rapeeeed  may  be  ad)usted  for  excess 
moisture  only.  If  moisture  adjustment  is 
applicable,  it  will  be  made  prior  to  any 
adjustment  for  quality, 

(1)  Canola  and  rapeaaed  production  will  be 
reduced  by  0.12  percent  for  each  0.1 
percentage  point  of  moisture  in  excess  of  8.5 
parceot.  We  must  be  permitted  to  obtain 
samples  of  the  production  to  determine  tha 
moisture  content. 

(2)  Canola  production  will  be  eligible  for 
quality  adjuatmant  if: 
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(i)  Deficienciea  in  quality,  in  accordance 
with  the  Official  United  Sutes  Standards  for 
Grain,  result  in  the  canola  not  meeting  the 
nade  requirements  for  U.S.  No.  3  or  better 
(U.S.  Sample  grade)  because  of  kernel 
damage  (excluding  heat  damage),  or  a  musty, 
sour,  or  commercially  objectionable  foreign 
odor;  or 

(ii)  Substances  or  conditions  are  present 
that  are  identified  by  the  Food  and  Drug 
Administration  or  other  public  health 
organizations  of  the  United  States  as  being 
injurious  to  human  or  animal  health. 

(3)  Quality  will  be  a  factor  in  determining 
3rour  loss  in  canola  production  only  i£ 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  from  a  cause  of  loss 
against  which  insurance  is  provided  under 
these  Crop  Provisions  and  which  occurs 
within  the  insurance  period; 

(ii)  The  deficiencies,  substances,  (v 
conditions  result  in  a  net  price  for  the 
damaged  production  that  is  less  than  the 
local  market  price; 

(iii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions  are 
made  using  samples  of  the  production 
obtained  by  us  or  by  a  disinterested  third 
party  approved  by  us;  and 

(iv)  The  samples  are  analyzed  by  a  grader 
licensed  to  grade  canola  under  the  authority 
of  the  United  States  Grain  SUndards  Act  or 
the  United  States  Warehouse  Act  with  regard 
to  deficiencies  in  quality,  or  by  a  laboratory 
approved  by  us  writh  regard  to  substances  or 
conditions  injurious  to  human  or  animal 
health. 

(4)  Canola  production  tliat  is  eligible  for 
quality  adjuatment,  as  specified  in  sections 
12(dM2)  and  (3).  wiU  be  reduced: 

(i)  In  accordance  with  the  quality 
adjustment  factors  contained  in  tha  Special 
Provisions;  or 

(ii)  As  follows  if  quality  adjustment  factors 
are  not  contained  in  the  Special  Provisions: 

(A)  Divide  the  price  of  damaged 
production  by  the  local  market  price  to 
determine  the  quality  adjustment  factor. 

(B)  The  nundwr  of  pounds  remaining  after 
any  reduction  due  to  excessive  moisture  (the 
moisture-adjusted  gross  pounds)  of  the 
damaged  or  conditioned  production  will  then 
be  multiplied  fay  the  quality  adjustment 
factor  to  determine  the  net  production  to 
count 

(5)  For  canola.  tha  price  of  damaged 
production  and  the  local  maricet  price  will  be 
determined  at  tlie  eaiiier  of  the  date  sudi 
quality  adjusted  production  is  sold  or  die 
date  of  final  inspection  for  the  unit  subject 

to  the  following  conditions: 

(i)  Discounts  used  to  establish  the  price  of 
damaged  production  will  be  limited  to  those 
that  are  usual,  customary,  and  reasonable. 

(ii)  The  price  of  damaged  production  will 
not  be  reduced  for 

(A)  Moisture  content; 

<B)  Damage  due  to  uninsured  causes; 

(C)  Drying,  handling,  processing,  or  any 
other  coats  associated  with  normal 
harvesting,  handling,  and  marketing  of  the 
canola;  except,  if  the  price  of  damaged 
production  can  be  increased  by  conditioning, 
we  may  reduce  the  price  of  damaged 
production  after  the  production  has  bean 
conditioned  by  the  cost  of  conditioning  but 


not  lower  than  the  price  of  damaged 
production  before  conditioning.  We  may 
obtain  prices  of  damaged  production  from 
any  bayet  of  our  choice.  If  we  obtain  prices 
of  damaged  production  from  one  or  more 
buyers  looited  outside  your  local  market 
area,  we  will  reduce  such  price  of  damaged 
production  by  the  additional  costs  requfred 
to  deliver  the  canola  to  those  buyers;  or 

(D)  Erucic  acid  or  glucosinolates  in  excess 
of  the  amount  allowed  under  the  definition 
of  canola  contained  in  the  Official  United 
States  Standards  for  Grain;  and 

(iii)  Factors  not  associated  with  grading 
under  the  Official  United  States  Standudi 
for  Gain  including,  but  not  limited  to 
protein  and  oil,  will  not  be  considered. 

(e)  Any  production  harvested  from  plants 
growing  in  the  insured  crop  may  be  counted 
as  production  of  tlie  insured  crop  on  an 
unadjusted  weight  basis. 

For  example: 

You  have  100  [wrcent  share  in  25  acres  of 
Fall  Oleic  Canola  in  a  unit  with  a  650  pound 
production  guarantee  and  a  price  election  of 
SO.  11  per  pound.  You  are  only  able  to  harvest 
14,700  pounds  and  there  is  no  appraised 
producition.  Your  indemnity  would  be 
calculated  as  foUovrs: 

(1)  25  acres  x  650  pounds  =  16.250  pounds 

of  Fall  Oleic  Canola; 

(2)  16,250  pounds  x  SO.ll  price  election  = 

$1,788  value  of  guarantee  for  Fall  Oleic 
Canola; 

(3)  14.700  pounds  X  $0.11  price  election  = 

$1,617  total  value  of  production  to  count 
for  Fall  Oleic  Canola; 

(4)  $1,788  value  of  guarantee -$1.61 7  value 

of  production  to  count  =  $171  value  of 
loss:  and 

(5)  $171  value  of  loss  x  100  percent  =  $171 

indemnity  payment 
You  alao  have  a  100  percent  share  in  50 
acres  of  Fall  High  Erucic  Rapeseed  in  the 
same  unit  with  a  production  guarantee  of  750 
pounds  per  acre  and  a  price  election  of  $0.15 
per  pound.  You  are  only  able  to  harvest 
14,000  pounds  and  there  is  no  appraised 
production.  Your  total  indemnity  for  both 
Fail  Oleic  Canola  and  Fall  High  Erucic 
Rapeseed  would  be  calculated  as  follows: 

(1)  25  acres  x  650  pounds  =  16,250  pounds 

guarantee  for  the  Fall  Oleic  Canola,  and 
SO  acres  x  750  potmds  =  37,500  pounds 
guarantee  for  the  Fall  High  Erucic 
Rapeseed: 

(2)  16.250  pounds  guarantee  x  SO.ll  price 

election  =  $1,788  value  of  the  guarantee 
for  the  Fall  Oleic  Canola,  and 
37300  pounds  guarantee  x  S0.15  price 
election  =  $5,625  value  of  the  guarantee 
&H'  the  Fall  High  Erucic  Rapeseed; 

(3)  $1,788  +  $5,625  =>  $7,413  total  value  of 

tha  guaranteea; 

(4)  14,700  pound  x  $0.11  i»icB  election  = 

$1317  value  of  production  to  count  for 
the  Pall  Oleic  Canola.  and 
144100  pounds  x  $0.15  price  election  s 
$2,100  value  of  production  to  count  Cor 
the  Fall  High  Erucic  Rapeseed; 

(5)  $1317  >  $2,100  =  $3,717  total  value  of 

productioft  to  count; 

(6)  $7,413  value  of  guarantee -$3,717  value 

of  production  =  $3306  loas;  and 

(7)  $3306  value  of  loas  X  100  percent  = 

$3396  indemnity  payment 


13.LafaPlantii^ 

In  lieu  of  section  16(a)  of  the  Basic 
Provisions,  the  production  guarantee  for  each 
acre  planted  to  the  insured  crop  during  tha 
late  planting  period  will  be  reduced  by  1 
percent  per  day  for  each  day  planted  after  the 
final  planting  date  unless  otherwise  specified 
in  the  Special  Provisions. 

14.  Prevented  Planting. 

In  addition  to  the  provisions  contained  in 
section  17  of  the  Basic  Provisions,  your 
prevented  planting  coverage  will  be  60 
percent  of  your  production  guarantee  for 
timely  planted  acreage.  If  you  have  limited  or 
additional  levels  of  coverage,  as  specified  in 
7  CFR  part  400,  subpart  T,  and  pay  an 
additional  pimnium.  you  may  increase  your 
prevented  planting  coverage  to  the  levels 
specified  in  the  actuarial  documents. 

Signed  in  Washington,  D.C,  on  nwcwmbar 
11. 1997. 

SbmHb  Dntficat 

Deputy  Manager. 

Pedwal  Crop  Insumace  Corpomtioa. 

(FR  Doa  97-32B48  Filed  12-l»-97;  8:45  am) 

BaianoooeMi 


D9ARTMENT  OF  AGRICULTURE 
Aniiiwi  and  Plant  Health  Inapecllon 


9CFRPart94 
[Dodnt  No.  07-118-1] 


Change  in  Oiaaaae  Stalua  of 
Luxembourg  Becauae  of  BSE 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUaaiARY:  We  are  amending  the 
regulations  by  adding  Luxembourg  to 
the  list  of  regions  where  bovine 
spongiform  encephalopathy  (BSE)  exists 
because. the  disease  has  been  detected  in 
a  cow  in  that  region.  The  efiisct  of  this 
action  is  to  prohibit  or  restrict  the 
importation  of  ruminants  which  have 
been  in  Luxembourg  and  certain  fresh 
(chilled  or  frozen)  meat,  and  certain 
other  animal  products  and  animal 
byproducts  from  ruminants  which  have 
been  in  Luxembourg.  This  action  is 
necessary  to  reduce  the  risk  that  BSE 
could  be  introduced  into  the  United 
States. 

DATES:  Interim  rule  effective  December 
2, 1997.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
FelHuary  17, 1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-118-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03.  4700  River  Road 
Unit  118,  Riverdale.  MO  20737-1238. 
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Pleue  state  that  your  conunents  refer  to 
Docket  No.  97-1  lS-1.  CommenU 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building.  14th  Street 
and  Independence  Avenue  SW.. 
Washington.  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  WfOWMATION  CONTACT:  Dr. 
John  Cougill.  Staff  Veterinarian.  Animal 
Products  Program.  National  Canter  for 
Import  and  Export,  VS,  APHIS,  4700 
River  Road  Unit  40.  Rlverdale.  MD 
20737-1231.  (301)  734-3399;  or  e-mail: 
icougilMaphis.usda.gov. 

•UPPUEMENTARV  MFORMATKM: 

Backgrouad 

The  regulations  in  9  CFR  parts  93,  94, 
and  95  (referred  to  below  as  the 
regulations)  govern  the  importation  of 
cenrtain  animals,  birds,  poultry,  meat, 
unimal  products,  animal  byproducts, 
hay,  and  straw  into  the  United  States  in 
order  to  prevent  the  introduction  of 
various  animal  diseases,  including 
bovine  spongiform  encephalopathy 
(BSE).  . 

BSE  is  a  neurolooical  disease  of 
bovine  animals  and  othar  ruminants  and 
is  not  known  to  exist  in  the  United 
SUtes. 

It  appears  that  BSE  is  primarily 
spread  through  the  use  of  ruminant  feed 
containing  protein  and  other  products 
from  ruminants  infected  with  BSE. 
Therefore.  BSE  could  become 
established  in  the  United  States  if 
materials  carrying  the  BSE  agent,  such 
as  certain  meat,  animal  products,  and 
animal  byproducts  from  ruminants  in 
regions  in  which  BSE  exists,  are 
imported  into  the  United  States  and  are 
fed  to  ruminants  in  the  United  States. 
BSE  could  also  become  established  in 
the  United  States  if  ruminants  from 
regions  in  which  BSE  exists  are 
imported. 

Sections  94.18  and  95.4  of  the 
regulations  prohibit  and  restrict  the 
importation  of  certain  meat,  animal 
products,  and  animal  ^products  from 
ruminants  which  have  been  in  regions 
in  which  BSE  exists.  These  regions  are 
listed  in  §  94.18  of  the  regulations. 
Furthermore.  §  93.40^»A3)  states  that 
the  Animal  and  Plant  Health  Inspection 
Service  may  deny  the  importation  of 
ruminants  from  regions  where  a 
communicable  disease  such  as  BSE 
exists. 

Luxembourg's  Ministry  of  Agriculture 
has  reported  a  case  of  B^  in 
Luxembourg.  BSE  was  confirmed  by 
histopathological  examination 


according  to  standardized  procedures 
for  the  diagnosis  of  BSE.  Luxembourg's 
Ministry  o?  Agriculture  confirmed  that 
BSE  was  in  a  cow  bom  in  Luxembourg. 
The  exposiue  of  this  animal  to  the  BSE 
agent  could  only  have  occurred  in 
Luxembourg.  In  order  to  reduce  the  risk 
of  introducing  BSE  into  the  United 
States,  we  are.  therefore,  adding 
Luxembourg  to  the  list  of  regions  where 
BSE  is  known  to  exist.  Thus,  we  are 
prohibiting  or  restricting  the 
importation  into  the  United  States  of 
ruminants  which  have  been  in 
Luxembourg,  and  certain  fresh  (chilled 
or  frozen)  meat,  and  certain  other 
animal  products  and  animal  byproducts 
bom  ruminants  which  have  been  in 
Luxembourg. 

We  are  making  this  action  effective 
retroactively  to  December  2, 1997,  as 
that  was  the  day  on  which  the  case  of 
BSE  was  reported  by  Luxembourg's 
Ministry  of  Agriculture.  This  effective 
date  is  necessary  to  ensure  that  the 
prohibitions  and  restrictions  established 
by  this  rufe  apply  to  ruminants,  as  well 
as  fresh  (chilled  or  frozen)  meat,  and 
certain  other  animal  products  and 
animal  byproducts  from  ruminants  that 
have  been  shipped  to  the  United  States 
from  Luxembourg  on  or  after  October 
31, 1997. 

faBoaadiate  ActioB 

The  Administrate  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  conunent 
Immediate  action  is  necessary  to 
prevent  the  introduction  of  BJSE  into  the 
United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  intarast  tmdar  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  rule  effsctive  on  December 
2, 1997.  We  will  consider  comments 
that  are  received  within  60  days  of 
publication  of  this  rule  in  the  Federal 
RagielBT.  After  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Fadaral  Ragislar.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rale 
as  a  result  of  the  comments. 

Ezacative  Order  laSM  and  Bagnlatory 
FWxftiUtyAcI 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  action  adds  Luxenibouig  to  the 
list  of  regions  where  BSE  exists.  We  are 


taking  this  action  based  on  reports  we 
have  received  from  Luxembourg's 
Ministry  of  Agriculture,  which 
confirmed  that  a  case  of  BSE  has 
occurred  in  Luxembourg. 

This  emergency  situation  makes 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  geq.)  impracticable.  If  «ve  determine 
that  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  then  we  will 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibility  Act  in  our 
Final  Rei^ilatory  Flexibility  Analysis. 

Encattve  Order  129M 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has 
retroactive  afisct  to  December  2, 1997; 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Papas  wwrk  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwoik 
Reduction  Act  of  1995  (44  U.S.C  3501 

etteq.). 

Lfet  of  Sobfeds  in  «  CFR  Part  •« 

Animal  diseases,  Importa.  Livestock. 
Meat  and  meat  producto.  Milk,  Poidtry 
and  poultry  pioducta.  Reporting  and 
rec(»dkeeplng  requiranents. 

Accordingly,  9  CFR  part  94  is 
amended  as  follows: 


FART  M-AMDERPEST,  FOOT-ANO- 
MCMITH  nSEASE.  FOWL  PeST  (FOWL 
PLAOUE).  EXOTIC  NEWCASTLE 
nSEASE.  AFRICAN  SWME  FEVER, 
HOQ  CHOLERA,  AND  BOVME 
SPONQVORM  BiCEPHALOPATNY: 
PH0I1TCD  AND  RfeSTRICTED 
MP0RTATI0N8 

1.  The  authority  citation  far  part  94 
continues  to  reed  as  follows: 


r.  7  US.C  147a.  ISOse.  181. 182, 
and  4S0: 19  U.S.C  1308,  21  U.S.C  111,  114a. 
134a,  134b.  134c.  134f.  138.  and  136a:  31 
U.SC  9701;  42  U.S.C  4331  and  4332;  7  CFR 
2.22.  2.80.  and  371.2(d). 


I  •4.19 

2.  In  §94.18,  paragraph  (a)  is 
amended  by  adding  the  %vord 
"Luxembourg."  immediately  after 
"Greet  Britain,". 
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Dona  in  Washington.  DC,  this  11th  day  of 
Oaoamber  1997. 

CraigA.KMd,  * 

Acting  Administrator,  Animal  and  Mant 

Haahh  Intpection  Service. 

(FR  Doc.  97-32811  FUed  12-16-97;  8:45  am) 

SSJJNO  COOK  »4is-a4-r 


DEPARTMENT  OF  TRANSPORTATION 
PMtoral  AvMion  AdminMrstion 

14CFRPwt» 

IDoclBStMa97  tW  S4  AD;  Amandmanl 
39-1(080;  AD  97-08-08] 

RM2120-AA64 

AlrwortMnass  Difectiva;  Agusta 
S.pJL  Modal  AIOMCZ  KMicoplars 

AGBICV:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

TOMMARY;  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Agusta  S.p.A  (Agusta) 
Model  A109K2  helicopters.  This  action 
requires  inspecting  the  Gleason  crown 
on  the  main  transmission  for  cracks,  and 
replacing  the  Gleason  crown  with  an 
airworthy  Gleason  crown  if  any  crack  is 
found.  This  amendment  is  prompted  by 
three  reports  of  fatigue  cracks  found  in 
the  Gleason  crown.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  bilure  of  the  Gleason  crown, 
failure  of  the  main  transmission  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  January  2, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  2, 
1998. 

Commenta  for  inclusion  in  the  Rules 
Docket  miist  be  received  on  or  before 
February  17, 1998. 

A00RE88E8:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of 
Regional  Counsel.  Southwest  Region, 
Attention:  Rules  Docket  No.  97-SW-54- 
AD.  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Agusta, 
21017  Cascina  Costa  di  Samarate  (VA), 
Via  Giovanni  Agusta  520.  telephone 
(0331)  229111,  fax  (0331)  229605- 
222595.  This  information  may  be 
examined  at  the  FAA.  Office  of  Regional 
Counsel,  Southwest  Region,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal 


Register.  800  North  Capitol  Street.  NW., 
suite  700,  Washington.  DC. 
FOR  RIRTHBt  MRMMATKM  CONTACT:  Mr. 
Scott  Horn,  Aerospace  Engineer,  FAA. 
Rotorcraft  Directorate,  Rotorciaft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5125,  fax  (817)  222-5961. 
StJPPLEMBn-ARY  MFORMATION:  The 
Registro  Aeronautico  Italiano  (RAJ), 
which  is  the  airworthiness  authority  for 
Italy,  recently  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  Agusta 
Model  A109K2  helicopters  with  main 
transmission  assembly,  part  number 
(P/N)  109-040O-O3,  serial  number  (S/N) 
005. 006,  007,  008. 010.  Oil.  012. 013. 
014,  015, 016. 017, 018, 020,  022. 024, 
027, 030, 031, 032,  033,  034,  035,  038, 
039,  042,  047,  048,  A2/1053,  A2/1073. 
A2/1397,  or  B54895  e  C347.  The  RAI 
advises  that,  due  to  reports  of  cracks 
being  discovered  in  thus  Gleason  crown 
on  the  main  transmission,  the  actions 
specified  by  the  Agusta  Boilettino 
Tecnico  (Technical  Bulletin)  No.  109K- 
16,  dated  April  24, 1997,  are  mandatory. 

Agusta  has  issued  Agusta  Boilettino 
Tecnico  (Technical  Bulletin)  No.  109K- 
16,  dated  April  24, 1997,  which 
specifies  a  magnetic  particle  inspection 
of  certain  Gleason  crowns  for  cracks. 
The  RAI  classified  this  service  bulletin 
as  mandatory  and  issiied  AD  97-122, 
dated  April  29, 1997,  in  order  to  assure 
the  continued  airworthiness  of  these 
helicopters  in  Italy. 

This  helicopter  model  is 
manufactured  in  Italy  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulatiom  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement  Punuant  to  this  bilateral 
airworthiness  agreement,  the  RAI  has 
kept  the  FAA  infonned  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RAI, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  producta  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Agusta  Model  A109K2 
helicopters  of  the  same  type  design 
registered  in  the  United  States,  this  AD 
is  being  issued  to  prevent  failure  of  the 
Gleeson  crown,  failure  of  the  main 
transmission,  and  subsequent  loss  of 
control  of  die  helicopter.  The  Gleason 
crown  is  a  part  of  the  main  transmission 
assembly  and  is  therefore  a  critical 
component  of  the  main  rotor  drive 
system.  Due  to  the  criticality  of  the 
Gleeson  crown  to  the  continued  safe 


flight  of  the  affected  helicopters,  and  Ilia 
required  inspection  before  the  next  50 
hours  time-in-service  (TIS),  this  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition.  This  AD  requires. 
within  50  hours  TIS  and  thereafter  at 
intervals  not  to  exceed  300  hours  TIS, 
a  magnetic  particle  inspection  of  the 
main  transmission  (Reason  crown  for 
cracks^  If  any  crack  is  found, 
replacement  of  the  Gleason  crown.  P/N 
109-0403-07-103,  with  an  airworthy 
Gleason  crown,  P/N  109-0403-07-103, 
S/N  B58264  through 
S/N  B58270,  or  Sm  B58272  and 
subsequent  (S/N  B58271  is  not  an 
acceptable  replacement  part),  and  vibro- 
etching  the  main  transmission  tag  with 
"S.M.  109-25094"  are  required.  These 
actions  are  required  to  be  accomplished 
in  accordance  with  the  technical 
bulletin  described  previously. 

Since  a  situation  exista  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  mwUng  this  amendment 
effective  in  less  than  30  days. 

Conunenta  Invilad 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  fiight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  commenta  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  commenta  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  conunenta 
received.  Factual  information  that 
supporta  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  eSectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Commenta  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspecta  oS 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  commenta 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunenta, 
in  the  Rules  £>ocket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commentets  wishixig  the  FAA  to 
acknowledge  receipt  of  theit  commenta 


86002  Pxteral  RagMar  /  Vol  62.  No.  242  /  WedneMlay.  December  17,  1997  /  Rules  and  Regulations 


■ubmitted  in  rMponse  to  this  rale  miut 
•ubmit  a  Mlf-adoraMed.  atamped 
postcard  on  which  the  following 
•tatement  is  made:  "Comments  to 
Docket  No.  97-^W-54-AD."  The 
postcard  will  be  date  stamped  and 
ratumad  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
eocotdenoe  with  Executive  Order  12812. 
it  is  lielMmllMiil  that  this  fmal  rule  does 
not  have  sufficient  faderalism 
implications  to  warrant  the  preparation 
of  a  Fedetallsni  Assessment. 

The  PAA  haa  detennlned  that  this 
regulation  is  an  ematgency  regulation 
that  must  be  Issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "sisnificant 
regulatory  action"  under  Executive 
CMer  12866.  It  has  been  determined 
ftuthw  that  this  action  involves  an 
eaaergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Febrxiary  26.  1970).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatofy 
PoHries  and  Pnx»dures.  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it.  if  filed,  may  be  obtained  fivm  the 
Rules  Docket  at  the  location  provided 
under  the  caption 


LM  erSab)aclB  in  14  CFR  Pert  38 

Air  transportation.  Aircraft.  Aviation 
safMy.  Incorporation  by  reference, 
SafMy. 


Adoption  of  the  < 

Accordingly,  pursuant  to  the 
euthority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Adminlstrstion  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  Stt)  as  follows: 

PART  3»-AmWOfrmiNE8S 


1.  The  authority  citation  for  part  30 
I  to  reed  as  follows: 

49  U.S.C  108(g).  40113.  44701. 

2.  Section  39.13  Is  amended  by 
edding  a  new  airworthiness  directive  to 
feed  as  fbllowa: 


8.pLA.:i 
1888a.  Docket  No.  97-SW-64-AD. 
ApplioatOity:  Mode)  Aia8K2  helicopters 
Mrltk  aaala  trsnsmission  assaaibly.  pert 
nuabw  (P/N)  108-O40IM»,  serial  number 


(S/N)  005.  006, 007. 008. 010.  Oil.  012. 013. 
014.  015.  016,  017.  018.  020.  022.  024.  027. 
030.  031,  032.  033.  034.  035.  038.  03fl.  042. 
047.048.  A2/10S3.  A2/1073.  2/1397.  or 

keCS47,  installed,  certificated  in  any 


'  1:  This  AD  applies  to  sach  helicopter 
idendfled  in  the  piecediiM  applicability 
piovlstai.  regardlaas  of  wMther  it  has  been 
■edMed,  altered,  or  ngynd  in  the  acaa 
si^fsct  to  the  raquirements  of  tills  AD.  For 
helicoplen  that  have  been  modified,  altered, 
or  repaired  so  that  tiie  perlormance  of  the 
lequiremsnts  of  this  AD  Is  aflacted,  the 
ownar/operator  must  uae  the  authority 
piuvided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  cuireot  oonflguration 
sIlMiiirilsi  the  unsafs  condition,  or  aiffacent 
laeoassary  toaddrass  the  unsafs 
Ian  deecribed  in  this  AD.  Such  a 


leqosst  should  inchide  an  aaaeasment  of  the 
affsct  of  the  changsd  eenflguration  on  the 
unsafs  condition  aJdieasail  by  this  AD.  In  no 
case  does  the  presence  of  any  modification. 
aharatioB.  or  repair  reaaove  any  haliooplv 
from  the  appUcafaUity  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
eocosapliahed  previoualy. 

Te  pMvaal  failure  of  the  main  transmission 
deasea  crown  (Cleasoo  crown),  kihue  of 
"^ '■**'""''— '***'^  "^  Mill. .yi. Ml  loaaof 
control  of  the  helioopler.  aooompliah  the 
foUowliw: 

(a)  Within  SO  hours  time-ln-aanrice  (TIS) 
div  tlks  eflsctive  dale  of  this  AD.  and 
tlMieeAar  at  intervals  not  to  exceed  300  hours 
TIS,  patliuim  a  iiietiielli  particle  inspection 
of  the  Glseaon  Crown.  P/N  100-0403-07.  for 
cracks  in  sccordaDoe  with  steps  1  through  3 
of  Part  n  of  the  Complienne  laetiufctiena  of 
Agusia  Bollettino  Tecnico  (Technical 
BolMa)  No.  lOOK-ie,  dated  April  24. 1907. 

(b}  If  any  oack  is  found,  remove  the 
deasoa  oown  and  rspleoe  it  %vitb  an 
alnwarthy  Cleeaon  crown.  P/N  109-0403-07- 
103.  S/N  858204  through  S/N  BS027O.  or  S/ 
N  858272  and  soheeqaent  (S/N  B58271  Is  not 
en  eooeptable  replieimiiir  pert),  and  vifaro- 
elch  the  main  tiaiMmleaion  1m  with  "S.M. 
10»-280B4''.  Rs^laceaeanl  of  Oka  GIsMon 
crown  with  an  aifwtxthy  Glaason  crown.  P/ 
N  10B-O4O3-O7-103.  S/N  BS«2e4  tluoogb  S/ 
N  BS8270  or  S/N  B582r2  and  stibsemient, 
consdtutea  a  tanninaliag  action  far  the 
requirements  of  this  AD. 

IbI  Aa  alternative  method  of  compliance  or 
:  of  tlM  ooapUanoe  time  thet 
*i.e|itabie  level  of  aafsly  may  be 
if  M)proved  by  the  Managsr,  Rotorcralt 
Standartb  Stall.  Rotoiczaft  Dirsctorate,  FAA. 
Operators  shall  soholt  thak  requests  through 
an  FAA  Principal  MaiaeaMace  Insnector, 
who  mey  concur  or  mmmsnt  and  then  sand 
it  to  the  Msn^sr,  Rotorcrafl  Standank  StaA 

NiSiSl  fadbnnatioo  conoaming  the 
aalalaaes  of  approved  altemetive  methods  of 
oampllaace  with  this  AO.  if  any.  may  be 
obtained  barn  tlie  Hotorcraft  Standards  Staff. 

(d)  Special  flight  penxdts  may  be  issued  in 
accordenoe  «rith  sections  21.197  aiKi  21.199 
of  the  Federal  Aviation  Raguletions  (14  CFR 
21.197  and  21.109)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  thia 
AD  can  be  eccompiiahed. 


(e)  The  inspections  and  replacement  shall 
be  dioiM  in  enrowianffw  with  Agusta  Bollettino 
Tecnico  (Technical  Bulletin)  No.  109K-16. 
dated  April  24, 1997.  This  incorporation  by 
refsrence  was  spproved  by  the  Director  of  the 
Federal  Register  in  eocordance  with  5  U.S.C 
S52(a)  and  1  CFR  part  51.  Copiea  may  be 
obtained  frtmi  Agusta  S.p.A.,  21017  Cascinw 
Coata  di  Samarate  (VA).  Via  Giovanni  Agusta 
520,  telephone  (0331)  229111,  £>x  (0331) 
229005-222595.  Copiea  may  be  inspected  at 
Um  FAA.  Office  of  Regional  Couiwel, 
Southwest  Region.  2601  Meerham  Blvd., 
Room  663,  Fort  Worth,  Texas  76137;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700,  Washington. 
DC 

(f)  This  amendment  becomes  efiisctive  on 
January  2, 1996. 

Nele  3:  The  subject  of  this  AD  is  addressed 
in  Regiatio  Aeronautico  Italiano  (Italy)  AD 
97-122.  dated  April  29. 1997. 

laeued  Ui  Fort  Worth,  Texas,  on  Decembet 
9.1997. 
Larry  M.  Kelly, 

Acting  Manager,  Ratorcraft  Dinctorate, 

Airaaft  Cmr^ftcation  SetvicB. 

(FR  Doc.  97-32992  Filed  12-10-97;  8:45  em) 
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fm»iao-AA88 


CiwnQ8  ConlioHinQ  AQ8(icy 
ni8lflcUd  Ar888  R-64iaA 
94120;  CMnp  WllUaim,  UT 


Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


f.  This  action  changes  the 
published  ocmtrolllng  agencies  for 
Restricted  Arees  R-6412A  and  R-e412B. 
Camp  Williams,  UT.  This  is  an 
administrative  change  Initiated  by  the 
Northwest  Motmtain  Region.  Then  are 
no  «'K»i^gM  to  the  boundaries,  altitudes, 
times  of  designation,  or  activities 
conducted  within  the  restricted  areas. 
eTECnVE  DATE:  0001  UTC,  February  20. 
1998. 


FOR  ROTTMBI  8iroWIIATI0W  CONTACT:  Ken 
McElroy.  Airspace  and  Rules  Division. 
ATA-400,  Office  of  Air  Traffic  Aii^Mce 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone  (202)  267-7086. 

AWY  ■gOHMATION; 


TteRnk 

This  action  amends  14  CFR  part  73  by 
rhanging  the  published  Controlling 
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agencies  for  Restricted  Areas  R-6412A 
and  R-6412B,  Camp  Williams,  UT.  This 
is  an  administrative  change  initiated  by 
the  Northwest  Moimtain  Region.  There 
are  no  changes  to  the  boundaries, 
altitudes,  times  of  designation,  or 
activities  conducted  within  the 
restricted  areas. 

Since  this  action  simply  changes  the 
published  controlling  agency  of  the 
affected  restricted  areas,  and  does  not 
involve  a  change  in  the  dimensions  or 
operating  requirements  of  the  restricted 
tuees,  the  FAA  finds  that  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  imnecessary.  Section  73.64  of  part 
73  of  the  Federal  Aviation  Regulations 
was  republished  in  FAA  Order  7400.8E. 
dated  November  7, 1997. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estiAlished 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  Therefore,  it  (1)  is  not  a 
"significant  regulatory  action"  tmder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  tmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1997);  and  (3) 
does  not  warrant  preperation  of  a 
regulatory  evaluation  as  the  enticipated 
impact  is  so  minimal. 

Environmental  Review 

In  accordance  with  FAA  Order 
1050.1D,  'Tolices  and  Procedures  for 
Considering  Environmental  Impacts," 
this  action  is  not  subject  to 
environmental  assessments  and 
procedures. 

list  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  dw  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73,  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Andiority:  49  U.S.C  10e(g),  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389 

173.84    (Amended) 

2.  §  73.64  is  amended  as  follows: 


E-8412A  Camp  Wlllianis  UT  (Amended] 

By  removing  "Controlling  agency.  FAA, 
Salt  Lake  City  Tower"  and  substituting  the 
following: 

"Controlling  agency.  FAA,  Salt  Lake  Qty 
TRACON." 


R-6412B  Camp  Williams  UT  (Amended) 

By  removing  "Controlling  agency. 
FAA,  Salt  Lake  City  Tower"  and 
substituting  the  following: 

"Controlling  agency.  FAA.  Salt  Lake  Qty 
TRACON." 


Issued  in  Washington.  DC,  on  December  2, 
1997. 

SagiaahiC  Matthews, 

Actiftg  At^gnun  Director  for  Air  Traffic 
Airtpace  Management. 
[FR  Doc.  97-32571  Filed  12-16-97;  8:45  sm) 
I  oooe  4et»-i»# 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Admintatration 

15  CFR  Part  «22 

[Deekal  Na  980712in-eit2-01] 


nonoa  ivaya  fiaiionai  nnnna 


AQCNCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
CoBstal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administretion  (NOAA),  Department  of 
Commrace  (DOC). 

ACTION:  Correction  to  final  regulations. 

StMMARY:  This  document  contains  a 
correction  to  the  final  regulations  which 
were  published  Thursday,  January  30, 
1997  (62  FR  4578).  The  regulations 
pertain  to  the  Florida  Keys  National 
Marine  Sanctuary  and  made  revisions  to 
the  national  marine  sanctuary  program 
regulations  at  15  CFR  Part  922. 
B^^CnVE  DATE:  December  17, 1997. 
FOR  FUfOHER  ■TOnHATION  CONTACT: 
Michael  Weiss  (301)  713-2969,  ext  216. 

StlPPI^MBfTARY  WromkVtOH:  Final 
regulations  for  the  Florida  Keys 
National  Marine  Sanctuary  were 
published  on  Thursday,  January  30, 
1997  (62  FR  4578).  These  regulations 
were  subsequently  amended  on  Jime  12, 
1997  (62  FR  32154).  The  January  30. 
1997  Federal  Register  document  made 
revisions  to  the  national  marine 
sanctuary  program  regtilations  at  15  CFR 
Part  922.  The  January  30, 1997  Federal 
Register  document  that  is  the  subject  of 
this  correction  contains  amendatory 
language  for  §  922.48(b)  of  the  national 
marine  sanctuary  program  regulations, 
which  pertains  to  national  marine 
sanctuary  permits.  The  amendatory 
instruction  for  paragraph  (b)  of  section 
922.48  was  incorrect  by  failing  to  state 


that  only  the  introductory  language  to 
I>aragraph  (b)  was  amended,  thus 
leaving  the  remaining  subparagraphs  to 
paragraph  (b)  unchanged.  L.eft 
uncorrected,  the  amendatory  language 
would  erroneously  result  in 
subparagraphs  (1)  through  (5)  of 
paragraph  922.48(b)  being  deleted  from 
the  Code  of  Federel  Regulations. 

Cmrection  of  Piddicalion 

Accordingly,  the  Federal  »*g*«*— ' 
doctmient  published  on  January  30, 
1997  (62  FR  4578)  is  corrected  by 
revising  amendatory  instruction  14  on 
page  4607,  third  colimm,  to  reed  as 
follows: 

"14;  Section  922.48  is  amended  by 
revising  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b)  as 
foUows:" 
Nancy  Foster, 

Assistant  Administrator  for  Ocean  Serricee 

and  Coastal  Zone  Management. 

(FR  Doa  97-32857  Filed  12-16-97: 8.'4S  sad 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 

21  CFR  Part  866 
(Dochat  No.  OSP-Oiaq 


Raclaaalflcallon  of 
Tumof-Aaaodalad  AnUgan 
Immunological  Taat  Systama 

AQENCV:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

StIMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  it  is  codifying  the  reclassification  of 
tiunor-assodafed  antigen 
immunological  test  systems  intended  as 
an  aid  in  monitoring  patients  for  disease 
progression  or  response  to  therapy  or  for 
the  detection  of  recurrent  or  residual 
disease  bom  class  m  (premarket 
^proval)  to  class  II  (special  controls). 
FDA  is  also  annoimcing  that  it  has 
issued  an  order  in  the  form  of  a  letter 
to  Centocor,  Inc.,  reclassifying  senmi 
tiunor  markers  into  class  U.  This  action 
is  being  taken  tmder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act),  as 
amended  by  the  Medical  Device 
Amendments  of  1976  and  the  Safe 
Medical  Devices  Act  of  1990. 
EFFECTIVE  DATES:  The  reclassification 
was  efiisctive  September  19, 1996.  The 
codification  becomes  effective 
December  17, 1997. 
FOR  FURTHER  INFORMATION  CONTACT. 
Joseph  M.  Sheehan,  Center  for  t)evices 
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and  Radiologicai  Health  (HPZ-215), 

Food  and  Drug  Adminiatntion.  1350 

Pkxard  Dr..  Kockviiie,  MD  20850, 301- 

827-2974. 

SUPPlAieMTAMV  wyomuTioN: 

L  Background 

On  April  18.  1995,  FDA  filed  a 
petition  submitted  by  Centocor,  Inc.. 
rnqi leafing  redaaaification  from  class  III 
to  daat  n  of  hunor-asaociated  antigen 
immtmological  test  syatoms,  commonly 
called  aerum  tumor  markers,  indicated 
for  uaa  in  the  monitoring  of  tiunor- 
aaaodalad  ■»**g»'  levels  in  patient 
■aran  MaSfriaa.  The  tumor-associated 
antigen  immunological  test  system  was 
a  class  III  "transitional"  device  under 
secUon  520(1)  of  the  act  (21  U.S.C 
360K1)).  The  petition,  waa  seeking 
reclaaaification  under  the  procedurea  set 
forth  in  section  520(l)(2)  of  the  act  and 
21  CFR  860.138  of  the  agency's 
regulationa. 

FDA  consulted  with  tha  Immunology 
E)evices  Panel  (the  Panel).  During  tha 
open  public  meeting  on  December  1. 
1995,  the  Panel  recommended  that  f'DA 
reclassify  tha  tumor-aasociatad  antigen 
immunoassay  systems  for  use  in 
monitoring  from  claas  III  to  class  II.  It 
furlhar  recommended  that  those  tumor 
markara  used  for  screening  indications 
remain  in  class  HI. 

Based  on  its  consultation  with  the 
Panel,  revicrw  of  the  data  and 
information  contained  in  the  petition 
and  presented  before  the  Panel, 
published  studies  and  profeaaional 
standaida,  FDA  concuired  with  the 
Panel's  racanimandation  that  tumor- 
asaociatad  antigen  immunoaasay 
systems  should  be  reclasaified  from 
daaa  m  into  claas  0  writh  implementing 
UMcial  controls.  FDA  further  concurred 
that  markers  used  for  screening 
indications  will  remain  in  daaa  ID. 

On  September  19, 1008,  FDA  isstiad 
an  order  (Ref.  1)  in  the  form  of  a  latter 
to  Centocor.  Inc.,  reclassifying  the 
generic  type  of  device,  tumor-associated 
antigen  immunological  test  systems 
intended  as  an  aid  in  monitoring 
patients  for  disease  progression  or 
response  to  therapy  or  for  the  detection 
of  recurrent  or  residual  disease,  from 
class  m  to  class  U.  The  order  identified 
the  generic  type  of  tumor-aasociatad 
antigen  immunological  test  system  aa  a 
device  that  consists  of  the  reagents  used 
to  qualitatively  or  quantitatively 
measure,  by  immunochemical 
techniques,  tumor-associated  antigena 
in  serum,  plasma,  urine,  or  other  body 
fluids.  This  generic  type  of  device  does 
not  include  tissue  receptor  assays, 
inununohistochemical  stains,  or  direct 
tests  for  oncogenes  or  other  genetic 
markers  associated  with  a 


predisposition  to  development  of 
certain  cancers. 

Measurement  of  tumor-associated 

antigen  levels  aid  in  the  monitoring  of 

certain  cancefs.  Monitoring  ia  d^ned 


recurrence,  or  raanonaa  to  tiberapy.  This 
indudes  the  serial  meesurament  of 
anttoens  in  patients  with  histologically 
confirmed  aiagnoses  who  are 
undergoing  therapy  for  residual  or 
advanced  diseese.  Increasing  tumor 
marker  concentrations  are  indicative  of 
progreasive  disease,  decreasing 
concentrations  are  indicative  of 
response  to  therapy,  and  constant  serial 
tumor  marker  concentrations  are 
associated  with  a  stable  disease  state. 
Monitoring  is  further  defined  as  single 
or  serial  measurements  used  as  an  aid 
in  the  detection  of  recurrent  or  residual 
diseesa  in  patients  following  primary 
curative  traatmenL  Sustained  elevations 
in  marker  concentrations  are  suggestive 
of  residual  disease,  whereas  increasing 
concaotrations  are  indicative  of 
recurring  diseaae. 

The  order  alao  identified  FDA's 
designated  special  controls  as  a 

ftremarket  notification,  section  510(k) 
21  U.S.C.  360(k)),  guidance  document 
for  timior-assoclated  antigens  (Ref.  2), 
and  existing  voltmtary  standards  for 
assay  performance  by  the  National 
Committee  for  Clinical  Laboratory 
Standards  (the  NCCLS)  (Ref  3).  The 
guidance  document  provides  the  review 
criteria  and  data  requirements  for  a 
S10(k)  submission.  The  guidance 
dociiment  also  provides  suggestions  for 
non-clinical  laboratory  studies  and  the 
design,  conduct,  and  analysis  of 
appropriate  dinical  studies  to  support 
the  performance  of  these  deviceB.  The 
NCCLS  assay  performance  standards 
provide  evaluative  techniques  to  assure 
the  accurate  perfonnance  of  the  antigen 
tests.  FDA  believes  that  these  special 
controls  provide  the  necessary  control 
to  reasoiiably  assure  the  safefy  and 
efEsctiveneas  of  these  devices. 

FDA  notes  that  the  risks  associated 
with  the  use  of  timior  markers  are 
relatively  low  in  comparison  to  the 
benefits  that  result  from  their  use  ht 
patient  monitoring.  Furthermore,  the 
risks  and  benefits  assodated  mth  the 
use  of  timior  marken  in  the  practice  of 
medical  oncolwy  are  well  understood 
by  clinidsns.  Tne  use  and  performance 
characteristics  of  theee  devices  have 
been  addressed  in  thousands  of  peer- 
review  scientific  reports  and  the 
evaluative  techniques  used  to  establish 
acceptable  performance  are  well 
desoibed  and  referenced  in  the  special 
controls.  Additionally,  FDA  has  20 
yeers  of  scientific  review  experience  to 
draw  upon  in  the  evaluation  of  new 


tumor  markers,  and  believes  that  tunux 
antigen  immunoassay  sjrstems  are  well 
diarecterized. 

Consistent  with  the  act  and  the 
regulations,  FDA  is  announcing  that  on 
September  19, 1996,  an  order  in  the 
form  of  a  letter  was  sent  to  Centocor, 
Inc.,  reclassifying  the  generic  type 
tumor-associated  antigen  immunoassay 
system  that  is  intended  as  an  aid  in 
monitoring  patients  for  disease 
progression  or  response  to  therapy  or  for 
the  detection  of  recurrent  or  residual 
disease  from  class  ID  to  class  IL 
Additionally,  FDA  is  codifying  the 
reclassification  of  this  device,  by 
amending  21  CFR  886.8010. 

n.  Enviromnental  bnpact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  efiisct  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

m.  Analysia  of  Impacts 

FDA  has  examined  the  impacts  of  this 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C  601-612)  (as  amended  by  subtitie 
D  of  the  Small  Business  Reguletory 
Fairness  Act  of  1996  (Pub.  L.  104-121)). 
and  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  seled  regulatory 
approaches  that  maximi»e  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safiaty. 
and  other  advantagea;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  &ial  rule  is  consistent 
with  the  regulatory  philosophy  and 
prindplea  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subbed  to  review  under  the  Executive 
Order. 

The  Regulatory  Plexibilify  Act 
requirea  agencies  to  analjrze  ragulatoiy 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  this  devices 
from  class  III  to  class  11  will  relieve 
manufacturers  of  the  device  of  the  cost 
of  complying  with  the  premarket 
spproval  requirements  of  section  515  of 
the  act  (21  U.S.C  360e),  and  may  permit 
small  potential  competitors  to  enter  the 
msriLetplace  by  lowering  their  costs.  The 
Commissioner  of  Food  and  Drugs, 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 


Fedmral 


substantial  number  of  small  entities. 
This  final  rule  also  does  not  trigger  the 
requirement  for  a  written  statement 
under  section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  because  it  does 
not  impose  a  mandate  that  results  in  an 
expenditure  of  $100  million  of  more  by 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  by  the  private  sector,  in 
any  1  year. 

IV. 
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The  following  refsrences  have  been  placed 
on  display  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr.,  nn.  1- 
23.  Rockvilie,  MD  20857,  and  may  be  seen  by 
interested  persons  between  9  a.m.  and  4  p.m.. 
Moiuiay  through  Friday. 

1.  FDA  letter  (order)  to  Centocor.  Inc., 
dated  September  19, 1996. 

2.  Guidance  Document  for  the  Submission 
of  Tumor  Associated  Antigen  Premaiket 
Notifications  (S10(k))  to  FDA,  September  19, 
1996. 

3.  The  National  Committee  for  Qinical 
Laboratory  Standards:  Document  EPS-T2. 
Evaluation  of  Precision  Perfonnance  of 
Clinical  Chemistry  Devices;  Document  EP9- 
A.  Method  Comparison  and  Bias  Estimation 
Using  Patient  Samples:  Document  EP7-P, 
InterfBrance  Testing  in  rHnifai|  Chemistry. 

List  of  Subjects  in  21  CFR  Part  MB 

Medical  Devices. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
-of  Food  and  Drugs.  21  CFR  part  866  is 
amended  as  follows: 

PART  866— IMMUNOLOGY  AND 
MICROBIOLOQY  DEVICES 

1.  The  authority  dtation  for  21  CFR 
part  866  continues  to  read  as  follows: 

AallMirity:  21  U.S.C  351.  360,  SeOc,  360e, 
360j,  371. 

2.  Section  866.6010  is  revised  to  read 
as  follows: 

f886.8010Tim>or  aaaocyed  antigen 
liiwuiinoknical  taat  system. 

(a)  Identification.  A  tumor-associated 
antigen  immunological  test  system  Is  a 
device  that  consists  of  reagents  used  to 
qualitatively  or  quantitatively  measure, 
by  immunochemical  techniques,  tumor- 
associated  antigens  in  senmi,  plasma, 
urine,  or  other  body  fluids,  litis  device 
is  intended  as  an  aid  in  monitoring 
patients  for  disease  progress  or  response 
to  therapy  or  for  the  detection  of 
rectirrent  or  residual  disease. 

(b)  Classification.  Class  D  (special 
controls).  Tumor  markers  must  comply 
with  the  following  special  controls:  (1) 
A  guidance  document  entitied 
"Guidance  Document  for  the 
Submission  of  Tumor  Associated 


Antigen  Premarket  Notifications 
(510(k)8)  to  FDA,"  and  (2)  voluntary 
assay  performance  standards  Issued  by 
the  National  Committee  on  Clinical 
Laboratory  Standards. 

Dated:  November  6. 1997. 
Joseph  A.  Lavilt, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radkdopcal  Healtlt. 
(PR  Doc.  97-32876  Filed  12-16-97;  8:45  am] 
aajjNQ  coos  4is»-si-s 

DEPARTMENT  OF  TRANSPORTATION 

CowtGuard 

33  CFR  Part  117 
[CQO08-97-00q 


RIN2115-AE47 

DrawbirdoaOpwalion  ReguMlofis: 
PasquotMik  RIvar,  EHabalh  CtN, 
North  Carolina 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

StNMARV:  The  Coest  Guard  is  changing 
the  regulations  that  govern  the  operation 
of  the  Highway  158  drawbridge  across 
the  Pasquotank  River,  mile  50.7.  at 
Elizabetii  City,  North  Carolina,  by 
eliminating  bridge  openings  for  pleasure 
vessels  &t)m  Monday  through  Friday 
between  7  ajn.  and  9  a.m.,  and  4  p.m. 
and  6  p.m.,  except  that,  openings  will  be 
scheduled  at  7:30  and  8:30  a.m..  and 
4:30  and  5:30  p.m.  for  any  waiting 
pleasure  vessels.  This  rule  is  Intended 
to  help  relieve  automobile  traffic 
congestion  during  the  morning  and 
afternoon  rush  hours,  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

DATES:  This  final  rule  is  effective 
January  16, 1998. 

AOORKSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  office  of  the 
Commander  (Aowb),  Fifth  Coast  Guard 
Distrid,  Federal  Building.  4th  Floor,  431 
Crawford  Street,  Portsmouth.  Virginia 
23704-5004,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
u  (757)  398-^222. 

FOR  FURTHER  MFOfWATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  Distrid.  at  (757)  398- 
6222. 

SUPPLEMENTARY  MFORMATION: 

Regulatory  History 

On  July  1 ,  1997.  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  entitied 


Ikawbridge  Operation  Regulations; 
Pasquotank  River,  Elizabeth  Qty,  North 
Carolina"  in  the  Federal  Register  (62  PR 
35453).  The  Coast  Guard  did  not  receive 
any  comments  on  the  proposed 
rulemaking.  No  public  heering  was 
requested  and  none  was  held. 

Background  and  Pnrpoae 

The  Highway  158  drawbridge  across 
the  Pasquotank  River,  mile  50.7.  at 
Elizabeth  Qty.  North  Carolina  is 
currenUy  required  to  open  on  signal 
year  round.  The  Qty  of  Elizabeth  Qty, 
through  the  North  Carolina  Department 
of  Transportation  (NCDOT),  requested 
permission  to  restrict  drawhridge 
openings  for  pleasure  vessels  only  to 
reduce  highway  traffic  congestion 
during  the  morning  and  evening  rush 
hours.  In  support  of  its  request,  the 
NCDOT  contends  that  10  years  of 
records  during  the  period  from  1985 
through  1995  show  that  highway  traffic 
increases  have  caused  excessive 
highway  congestion. 

Prior  to  puUishing  the  Notice  of 
Proposed  Rulemaking  the  Coast  Guard 
reviewed  the  NCDOT  highway  traffic 
data  during  the  10  year  period  from 
1985  throu^  1995.  and  the  drawbridge 
opening  logs  from  January  1995  to 
I>9cember  1995,  copies  of  which  are 
Included  in  the  docket  for  this 
rulemaking.  This  data  supports 
NCDOTs  request  At^rding  to  the  1995 
drawtnidge  logs,  234  openings  occurred 
between  7  ajn.  and  9  a.m.  and  235 
openings  occurred  between  4  p.m.  and 
6  p.m.  Thus,  the  daily  average  for  the 
year  was  0.6  openings  for  eaich  of  the 
proposed  restricted  periods.  Only 
during  the  month  of  May  1995  were 
there  more  than  2.0  openings  during  the 
time  periods  in  question.  During  May 
1995,  an  average  of  2.6  openings 
occurred  between  7  a.m.  and  9  a.m> 
Even  though  2.6  openings  is  not 
excessive,  NCDOT  states  that  the 
random  timing  of  the  openings  caused 
highway  traffic  to  backup  four  to  six 
blocks.  In  support  of  this  contention,  the 
NCDOT  provided  highway  traffic  data 
which  shows  that  highway  traffic 
volumes  increased  by  an  average  of 
between  200  and  300  vehicles  during 
the  morning  and  evening  restricted 
periods  as  compared  to  other  daylight 
houra.  Based  upon  this  data,  the  Coast 
Guard  believes  that  2.0  scheduled 
openings  for  pleasures  vessels  for  eech 
time  period  is  adequate  for  marine 
traffic  and  should  help  to  reduce 
highway  traffic  congestion. 

Diacuasion  of  Comraent  and  Changes 

The  Coast  Guard  received  no 
comments  on  the  proposed  rulemaking. 
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Therafora.  the  proposed  rale  is  being 
implemented  without  change. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
final  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Cost  Guard 
must  consider  whether  this  final  rule 
wrill  have  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C  632).  Because  it  expecU  the 
impact  of  this  rule  )o  be  minimal,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  final  rule  will  not  have 
a  significant  encomic  impact  on  a 
substantial  number  of  sniall  entities. 

CoUaction  of  Inlbmiation 

This  final  rule  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  aeq.). 

Federalism 

The  Cost  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B  (as  amended.  59 
FR  38654.  29  July  1994).  this  final  rule 
is  categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 


List  of  Sub)ects  in  33  CFR  Part  117 

Bridges. 

Ragulatioas 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART1 17— ORAWBRIDQE 
OPERATION  REQUOTIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Aalhority:  33  U.S.C  499;  49  CFR  1.4«;  33 
CFR  1.05-l(g):  section  117.255  also  issued 
under  the  authority  of  Pub.  L  102-587, 106 
Sut  5039. 

2.  The  text  of  §  1 17.833  is 
redesignated  as  paragraph  (a)  and  a  new 
paragraph  (b)  is  added  to  reed  as 
follows: 


f117J33 

(a)«  •  • 

(b)  The  draw  of  the  US  158  Highway 
Bridge,  mile  50.7.  at  Elizabeth  Qty, 
shall  open  on  signal;  except  that 
between  7  a.m.  and  9  a.m.,  and  4  p.m. 
and  6  p.m.,  Monday  through  Friday,  the 
draw  need  open  only  at  7:30  ajn.,  8:30 
a.m.,  4:30  p.m.,  and  5:30  p.m.  for  any 
pleasure  vessels  waiting  to  pass. 

Dated:  December  8. 1997. 
Rogar  Rofc,  Jr.. 

Vice  Admiral,  U.S.  Coast  Guard.  Conunander. 
Fifth  Coatt  Guard  Digtrict. 
(FR  Doc.  97-32885  Filed  12-18-97;  8:45  am) 
BNJJNa  OOOK  4S10-t4-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Quard 
33  CFR  Part  117 

(CQ006-«7-oeq 

Rm2115-AE47 

Drawbridga  Operation  Ragulatlona; 
Elizabeth  RIvar,  Eaatam  Branch 

AQDiCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 
from  regulations. 

summary:  The  Commander,  Fifth  Coest 
Guard  District  has  issued  a  temporery 
deviation  from  the  regulations 
governing  the  operation  of  the  US  460 
(Berkley  Bridge)  drawbridge  across  the 
Eastern  Branch  of  the  Elizabeth  River, 
mile  0.4.  at  Norfolk,  Virginia.  Beginning 
December  15, 1997  through  January  9, 
1998.  this  deviation  restricts  bridge 
openings  between  the  hours  of  9  a.m.  to 
3:30  p.m..  seven  days  a  week.  During 
these  times,  vessels  requiring  bridge  lifts 


Wfill  be  required  to  provide  the  Beridey 
Bridge  bridge  tender  with  a  two-hour 
advance  notice.  This  closure  is 
necessary  to  allow  the  Virginia 
Department  of  Transportation  to 
conduct  an  oil  change  on  the  major  lift 
equipment  while  still  providing  for  the 
reasonable  needs  of  navigation. 

0ATE8:  This  deviation  is  effective  from 
December  15. 1997  through  January  9, 
1996. 

FOR  RMTHER  INFORMATION  CONTACT: 

Ann  B.  Deaton.  Bridge  Administrator. 
Fifth  Coast  Guard  District,  at  (757)  398- 
6222. 

SUPPI.EMENTARY  MFORMATION:  The 
Berkley  Bridge  is  owned  and  operated 
by  the  Virginia  Department  of 
Transportation  (VIXDT)  and  maintained 
by  the  Elizabeth  River  Tunnels 
[department  of  Maintenance.  On 
December  1. 1997.  VDOT  sent  a  letter  to 
the  Coast  Guard  requesting  a  temporary 
deviation  from  the  normal  operation  of 
the  bridge  in  order  to  accommodate  the 
maintenance  work.  Presently,  the  draw 
is  required  to  open  on  signal  at  any  time 
except  from  5:30  a.m.  to  9  a.m.  and  from 
3:30  p.m.  to  6:30  p.m.,  Monday  tlirough 
Friday,  except  Federal  holidays. 
Between  the  hours  of  5:30  a.m.  and  9 
a.m.  and  3:30  p.m.  and  6:30  p.m., 
vessels  with  a  draft  of  22  feet  or  mora 
may  request  a  bridge  lift  provided  at 
leest  12  hours  advance  notice  is  given. 

The  maintenance  work  involves 
draining  and  subsequent  refilling  of  oil 
in  the  gear  boxes  in  the  major  lift 
equipment  of  the  US  460  (Berkley 
Bridge)  drawbridge.  Vessels  presently 
transiting  through  the  Berkley  Bridge 
during  the  hours  of  deviation  will  not  be 
negatively  impacted  since  bridge  lifts 
will  be  provided  with  a  two-hour 
advance  notice. 

From  December  15, 1997  to  January  9. 
1998,  this  deviation  restricts  bridge  lifts 
of  the  Berkley  Bridge  between  the  hours 
of  9  a.m.  and  3:30  p.m.  seven  days  a 
week.  Vessels  requiring  a  bridge  lift 
during  these  times  will  be  required  to 
provide  a  two-hour  advance  notice  to     , 
the  Berkley  Bridge  bridge  tender.  All 
other  provisions  of  §  117.1007  remain  in 
effect  during  the  period  of  the  deviation. 

Dstsd:  December  8. 1997. 

Vice  Admiral,  U.S.  Coatt  Guard,  Commandtt, 
Fifth  Coatt  Guard  Dittrict 
[FR  Doc.  97-32884  Filwl  12-18-97;  8:45  sm] 
oooe  4et»-i4-M 
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ENVIRONMENTAL  PROTECTION 
AQEMCX. 

40  CFR  Part  52 

(C047-1-«»46  4  CO-001-0020:  PRL-6034- 
11 

Approval  and  Promulgation  of 
Implementation  Plana;  Colorado 

AQBilCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  Purauant  to  procedures 
described  at  54  FR  2214  (January  19. 


1989).  EPA  lias  recently  approved  two 
minor  State  Implementation  Plan  (SIP) 
revisions  for  the  State  of  Colorado.  This 
document  lists  the  revisions  EPA  has 
approved  and  revises  the  Code  of 
Federal  Regulations  to  reflect  those 
approvals. 

BTECnVE  DATE:  This  action  is  effective 
December  17. 1997. 
ADDRESSES:  Copies  of  the  State  SIP 
revision  requests  and  EPA's  letter 
notices  of  approval  are  available  for 
public  inspection  diiring  normal 
business  hours  at  the  following 
locations:  Air  Program,  Environmental 


Protection  Agency,  Region  Vm,  099 
18th  Street.  Suite  500,  Denver,  Colorado 
80202-2466;  and  the  Air  Pollution 
Control  Division.  Colorado  Department 
of  Health.  4300  Cherry  Creek  Drive 
South.  Denver,  Colorado  80222-1530. 

FOR  FURTHER  MFORMATION  CONTACT: 
Vicki  Stamper.  8P2-A,  at  the  EPA 
regional  office  listed  atrave.  (303)  312- 
6445. 

SUPPLEMENTARY  MFORMATION:  EPA 
Region  Vm  has  approved  the  following 
minor  SIP  revision  requests  under 
section  1 10(a)  of  the  Clean  Air  Act: 


State 

Polutanl 

Subject  matter 

Oele  of  submission 

Date  of  approval 

Colorado _. 

PM-10 
PM-10 

Aspen  Element  of  the  Colorado  PM-10  SIP  

Mar.  13.  1996 

Aug.  2. 19U6 

Aug.  21,  1987. 
Aug.  21,  1997. 

Colorado  — 

Pagosa  Springs  Element  of  Ihe  Colorado  PM-10  SIP 

EPA  has  determined  that  these  SIP 
revisions  comply  with  all  applicable 
requirements  of  the  Act  and  EPA  policy 
and  regulations  concerning  such 
revisions.  Ehie  to  the  minor  nature  of 
these  revisions,  EPA  concluded  that 
conducting  notice-and-comment 
rulemaking  prior  to  approving  the 
revisions  would  have  been 
"unnecessary  and  contrary  to  the  puUic 
interest"  and,  hence,  was  not  reqidred 
by  the  Administrative  Procedures  Act,  5 
U.S.C.  553(b).  Each  of  these  SIP 
approvals  became  final  and  effective  on 
the  date  of  EPA  approval  as  listed  in  the 
chart  above. 

L  Administrati¥B  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600,  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  ¥rill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  sniall  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  Jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 


Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  imder  the  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
foibids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EJ>.A..  A27 
U.S.  246.  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  ot  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
efbctive  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
infonning  and  advising  any  small 
governments  that  may  be  significantiy 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  ot  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 


D.  Submission  to  Confess  and  the 
General  Accounting  Office 

Under  5  U.S.C.  B01(aMl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
i^d  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(bHl)  of  the  Clem 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  17, 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finalify 
of  this  rule  for  the  purposes  of  judicial 
.review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  must  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  ia  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter.  Reporting 
and  recordkeeping  requirement 

Ostad:  October  21. 1997. 
WmiamP.Tellowtail. 

Regional  Administrator,  Region  VJU. 

Title  40.  chapter  I  of  die  Code  of 
Federal  Regulations  is  amended  as 
follows: 
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PART  52— {AMENOEO] 

1  The  authority  citation  for  part  52 
contlnufla  to  read  as  follows: 

Authority:  42  U.S.C  7401  at  mq. 

Subpart  O— Colorado 

2.  Section  52.332  ia  amended  hy 
redesignating  paragraph  (b)  as  paragraph 
(b)(1).  redesignating  paragraph  (e)  as 
paragraph  (e)(1),  and  adding  paragraphs 
(b)(2)  and  (e)(2)  to  read  as  foUoivs: 


fSSJtt 


PIl^lO  nonalWnnMnt 


(b)-  •  * 

(2)  On  August  2, 1996.  the  Governor 
of  Colorado  submitted  minor  revisions 
to  the  Pagosa  Springs  Element  of  the 
Colorado  PM-10  SIP. 
■        •        •        •        • 

(e)«  •  • 

(2)  On  March  13, 1995.  the  Governor 
of  Colorado  submitted  minor  revisions 
to  the  Aspen  Element  of  the  Colorado 
PM-10  SIP. 


(FR  Doc  97-32930  FIM  12-16-07;  6:45  am] 


ENVIfK>NMEIITAL  PROTECTION 
AGENCY 

40CFRPart180 
lopp-sooaas:  Fftt.  S786-4 

MN207»-AB7t 

EtttamuraUn;  Paaticide  Tolarancaa  for 
Emorganqf  Exomptiona 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  Rule. 


;  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
ethalfluralin  in  or  on  canola  seed.  This 
action  is  in  lesponse  to  EPA  allowing 
issuance  of  crisis  ammgency  exemptions 
under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  authorizing  use  of  the  pesticide  on 
canola  in  Montana  and  North  Dakota. 
This  regulation  establishes  a  maximum 
permissible  level  for  residues  of 
ethalfluralin  in  this  food  commodity 
pursuant  to  section  408(1K6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerance 
will  expire  and  is  revoked  on  October 
31,1998. 

DATES:  This  regulation  is  eCfoctive 
December  17, 1997.  Obfections  and 
requests  Cor  hearings  must  be  received 
by  EPA  on  or  before  February  17, 1008. 


AOOrassSES:  Written  ol^ections  and 
hearing  requests,  identified  by  the 
docket  control  number,  IOPP-300585], 
must  be  submitted  to:  Hearing  Qerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  GPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  obfections  and  hearing  requests 
filed  with  die  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300585],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  E)C  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  bearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
dockefupamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encr3rption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300585).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTMCR  WTOIiaTtON  CONTACT:  By 
mail:  Andrea  Beard.  Registration 
Division  750SC.  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St,  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Cr)r8tal 
Mall  #2. 1921  jefiierson  Davis  Hwy.. 
Arlington.  VA.  (703)  308-9356;  e-mail: 
beard.andrea6topamail.epa.gov. 
mwfUMrNTom  MRMMATXM:  EPA. on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Ikug.  and  Cosmetic  Act  (FFDCA),  21 
U.S.C  346a(e)  and  (1X6),  is  establishing 
a  tolerance  for  residues  of  the  herbicide 
ethalfluralin,  in  or  on  canola  seed  at 
0.05  part  per  million  (ppm).  This 
tolerance  will  expire  and  is  revoked  on 
October  31, 1998.  EPA  will  publish  a 
document  in  the  Federal  Raslalar  to 


remove  the  revoked  tolerance  Cram  the 
Code  of  Federal  Regulations. 

L  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
Inunediately.  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
disciissed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135).  November  13. 
1996  (FRL  5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"sab"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  ¥vater  and  in 
residential  sett^gs.  but  doss  not  include 
occupational  exposure.  Section 
408(bX2KC)  requires  EPA  to  give  special 
considention  to  exposure  of  infuits  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that,  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
ttifeifita  and  children  from  aggregate 
exposiue  to  the  pesticide  chemical 
residue. ..." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA.  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergeury  exemptions 
in  40  CFR  part  166. 

Section  408(I)(6)  of  Uie  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
reqiiirement  for  a  tolerance  for  pesticide 
rhatnirjil  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  undw  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
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providing  notice  or  period  for  public 
comment 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actic^  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  EaMigency  Exanqition  for 
Edialfluralia  on  Canola  and  FFDCA 
Toierancaa 

The  Applicants  state  that  as  canola 
acreage  has  grown,  wild  buckwheat  has 
become  an  increasingly  significant  weed 
pest,  and  that  the  only  av^lable 
herbicide,  triflviralin.  does  not  provided 
adequate  control  of  this  weed.  Thus,  the 
Applicants  found  it  necessary  to  issue 
crisis  exemptions  for  this  use  of 
ethalfluralin,  to  avoid  significant 
economic  loss.  EPA  has  authorised 
under  FIFRA  section  18  (the  crisis 
provisions)  the  use  of  ethalfluralin  on 
canola  for  control  of  wild  buckwheat  in 
Montana  and  North  Dakota. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
ethalfluralin  in  or  on  canola  seed.  In 
doing  so,  EPA  considered  the  new  safisty 
standard  in  FFDCA  section  40S(b)(2), 
and  EPA  decided  that  the  necessary 
tolerance  under  FFDCA  section  4080K6) 
would  be  consistent  with  the  new  safety 
standard  and  with  FIFRA  section  18. 
Consistent  with  the  need  to  move  . 
quickly  on  the  emergency  exemption  in 
order  to  address  an  lugent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawful.  EPA  is  i««»ijiifl 
this  tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408GM6).  Although  this  tolerance  will 
expire  and  is  revoked  on  October  31, 
1998,  under  FFDCA  section  408(1)(5), 
sesidues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  canola  seed 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA. 
EPA  will  take  action  to  revoke  this 
tolerance  earliw  if  any  experience  with, 
scientific  data  on,  or  other  relevant 
information  on  this  pesticide  indicate 
that  the  residues  are  not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  ethalfluralin  meets  EPA's 
registration  requirements  for  use  on 
canola  or  whether  a  permanent 
tolerance  for  this  use  would  be 


appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
ethalfluralin  by  a  State  for  special  local 
needs  imder  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  Montana  or  North 
Dakote  to  use  this  pesticide  on  this  crop 
under  section  18  of  FIFRA  without 
following  all  provisions  of  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  ethalfluralin. 
contact  the  Agency's  Registration 
Division  at  the  address  provided  above. 


nLRiak 
Findings 


it  and  Statutory 


EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First. 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  efliBcts,  including  (but 
not  limited  to)  reproductive  efifacts, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  residt  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  eSiect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effiacts  have  been 
determined  to  be  threshold  effects ,  EPA 
generally  divides  tlie  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  E)ose  (RfD). 
The  RfD  is  a  fevel  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  fector 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  smsitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
anothor.  In  addition,  EPA  assesses  the 
potential  risks  to  infents  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  fector 
is  warranted.  Thus,  an  aggregate  daily 


exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
accepteble  by  EPA.  EPA  generally  uses 
the  Rfl}  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  tlie  ^propriate  animal 
study.  Conunonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainly 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  »nimn|j>  are 
conducted  to  screen  pesticides  for 
cancer  effects.  Wlwn  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  date  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  M(%  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agencjr't 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
efiiects  of  a  pesticide  can  vary  with 
difiierent  exposure  durations.  EPA 
considers  the  entire  toxicity  date  base, 
and  based  on  the  offsets  seen  for 
difiiarmt  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  fong  durations  of 
exposure  are  always  considered. 
Tjrpically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  tingle 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  watw 
residues  are  typically  assumed. 

Short-term  nsk  residts  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
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non-dietary  •ouices  of  expotun.  and 
will  typically  consider  expomue  from 
food,  water,  and  residential  uaee  when 
■■liable  data  are  available.  In  this 

ant.  risks  from  average  food  and 
r  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  3  sources 
are  not  typiodly  added  beceuse  of  the 
very  low  probability  of  this  occurring  in 
nuist  cases,  and  because  the  other 
conservative  assumptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  miUtiple 
sources  (e.g.  frequent  and  wridespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  preeented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  andpoint  considered  in 
this  assasament  reflects  exposiue  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  buih  into  the 
assessment:  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  fToxicity  results  at 
lower  levels  when  the  dodng  duraticm 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
'  This  assessment  is  handled  in  e  manner 
similar  to  the  short-term  risk 
assessment 

C3ironic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
amuem  for  lepreeentative  population 
siA^fNips  including  infants  and 
children. 

B.  Aggregate  Expogun 

In  '»»»'"<"<"g  aggregate  exposure. 
FFDCA  section  408  requires  diat  EPA 
take  into  account  available  and  reliable 
infonnation  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
quastioo.  residues  in  other  foods  for 
which  dftere  are  tolerances,  residues  in 
groundwater  or  surfKe  water  that  ia 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residwitial  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  ins  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Themetical  Maximum  Residue 
Ckmtribution  (TMRC)  is  an  estimate  of 
the  level  of  rssidues  consimMd  daily  if 


sach  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures.  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RflD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million.  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anddpated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treeted  estimates  are 
derived  from  fsderal  and  private  mariLet 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reesonably  certain 
that  exposure  is  not  iwderstated  Cor  any 
significant  subpopulation  group. 
Further,  regional  constunption 
information  is  taken  into  account 
through  EPA's  computer-besed  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  peetidde 
rssidues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
non-nurskig  infants,  <  1  year  old 
not  regionaUy  based. 


IV.  Aggregate  Riak . 
Oetsminatfoa  ofSafcly 

Consistent  with  section  408(bK2)CD). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hacards  of  ethalfluralin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for  a 
time-limited  tolerance  for  residues  of 
ethalfluralin  on  canola  seed  at  0.05 
ppm.  EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicologfcal  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 


sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  efiiscts  caused  by  ethalfluralin  are 
discussed  below. 

1.  Acute  toxicity.  For  acute  dietary 
risk  assessment,  EPA  scientists  have 
determined  that  the  developmental 
NOEL  of  75  mg/kg/day,  from  the  rabbit 
developmental  study  should  be  used. 
The  LOEL  of  150  mg/kg/day  is  based  on 
increased  number  of  resorptions  and 
increased  sternal  and  cranial  variations. 
Since  the  efiect  of  concern  is 
reproductive  in  nature,  the  acute  risk 
assessment  will  evaluate  acute  dietary 
risk  to  the  population  subgroup  of 
concern,  females  13  +  years  old. 

2.  Short  -  and  intermediate  -  term 
toxicity.  No  short-  or  intermediate-term 
toxicity  endpoints  have  been  identified 
for  ethalfluralin,  and  OPP  scientists 
determined  that  this  assessment  is  not 
necessary. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  ethalfluralin  at 
0.04  milli^ams/kilogram/day  (mg/kg/ 
day).  This  RiD  is  based  on  a  1-yeer 
fsedix^  study  in  dogs  with  a  NOEL  of 
4.0  mg/kg/day,  and  aivunceftainty  factor 
of  100.  The  LOEL  of  20  mo/kg/dav  was 
based  upon  altered  red  cell  morphology 
and  urinary  bilirubin. 

4.  CarcuiogBnicity.  Based  on 
mammary  gland  fibroadenomas  and 
combined  mammary  gland  adenomas 
and/or  filnoedenomes  in  female  rats, 
ethalfluralin  has  been  classified  in 
Group  C  poesihle  human  carcinogen, 
accoiding  to  EPA's  Csncer  Assessment 
Guidelines.  The  OPP  Cancer  Peer 
Review  Committee  recommended  using 
the  Q*  approach  for  risk  assessment, 
and  the  Q*  of  8.9  x  10-^  has  been 
calculated. 

B.  Expoeuret  and  Kda 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.418)  for  the  residues  of 
ethalfluralin.  in  or  on  the  following  raw 
agricultural  conunodities:  dry  beans  and 
pees,  cuciirbit  vegetables,  peenuts, 
loybnenn.  and  sunflower  seeds;  and  in 
animal  commodities  fist,  meat,  and  meat 
byproducts  of  cattie,  goats,  hog^,  horses, 
poultry,  and  sheep;  and  milk  and  eggs. 
According  to  the  Ethalfluralin 
Raregistration  Eligibility  Document 
(RED),  published  March  1005.  EPA  is 
rsqufring  revocation  of  all  animal 
commodity  tolerances,  as  they  are  not 
needed  there  is  no  eiqpectation  of  finite 
residues.  In  the  following  risk 
assessments,  the  animal  commodity 
tolerances  are  included,  and  then 
subsequentiy  excluded  from  the  refined 
cancer  risk  assessment  Risk 
assessments  were  conducted  by  EPA  to 
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assess  dietary  exposures  and  risks  from 
ethalfluralin  as  follows: 

i.  Acute  exposure  and  rislc.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
-a  one  day  or  single  exposure.  The  acute 
risk  assessment  used  tolerance-level 
residues  for  all  commodities  having 
ethalfluralin  tolerances.  For  the 
population  subgroup  of  concern, 
females  13  -f  years  old,  the  Margin  of 
Exposure  (MOE)  for  the  high-end 
consumer  was  calculated  to  be  25,000 
(an  MOE  of  ^  100  represents  a  negligible 
risk.  Canola  seed  is  processed  into 
canola  oil,  a  commodity  which  is  not 
listed  in  OPP's  dietary  risk  exposure 
system  (DRES),  so  a  standard  DRES  risk 
analysis  including  it  cannot  be 
conducted.  However,  canola  oil  is  a  very 
low  consumption  human  food  item 
0.01%  of  the  RfD,  see  below,  and  would 
be  expected  to  contribute  only  a  minor 
incremental  increase  to  the  acute  dietary 
exposure.  Additionally,  the  estimate 
given  above  should  be  considered 
extremely  conservative,  and  if  it  were 
refined,  using  a  Monte  Carlo  technique 
and  incorporating  anticipated  residues 
and  percent  of  oop  treated  figures,  the 
MOEs  would  likely  be  much  higher, 
ii.  Chronic  exposure  and  risk.  The 
chronic  dietary  (food  only)  risk 
assessment  for  ethalfluralin  was 
conducted  using  anticipated  residue 
values  and  percent  of  crop  treated 
infonnation  for  some  of  the  crops.  Based 
on  this,  EPA  has  concluded  that  dietary 
eixpoeuze  to  ethalfluralin  will  utilize  2% 
of  the  RfD  for  the  Overall  US  Population 
0.01%  of  this  attributed  to  canola  oil. 
The  major  identifiable  subgroup  with 
the  highest  exposure  is  non-nursing 
infants  <  1  year  old,  at  9%  of  the  ^m. 
This  is  further  discussed  below  in  the 
section  on  infimts  and  children.  EPA 
generally  has  no  concern  for  exposure 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
didly  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  ethalfluralin  in  drinking 
water.  EPA  does  not  expect  the 
aggre^te  exposure  to  exceed  100%  of 
tiieRm. 

2.  From  drinking  water.  According  to 
available  data,  ethalfluralin  is 
moderately  persistent  and  relatively 
immobile  in  soil,  and  is  not  expected  to 
be  a  groundwater  contaminant 
Ethalfluralin  does  appear  to  have  some 
potential  to  reach  surlEace  waters  on 
eroded  soil  particles,  but  in  surfece 
waters,  ethalfluralin  would  be  expected 
to  photodegrade  rapidly.  According  to 
EPA's  Pesticides  in  Ground  Water 


Database,  a  total  of  188  wells  in  Texas 
were  monitored  for  ethalfliualin 
residues  in  1987-88.  and  no  detectable 
residues  were  reported.  There  are  no 
Maximiim  Contaminant  Levels  or 
Health  Advisory  Levels  established  for 
ethalfluralin  in  drinking  water. 

Because  the  Agency  lacks  stiJEBcient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reesonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfDs  or  acute 
dietary  NOELs)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  constunption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  ethalfliualin  to  exceed  the 
RfD  if  the  tolerance  being  considered  in 
this  document  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
ethalfluralin  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  boimd,  would  not 
prevent  the  Agency  from  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerance  is  granted. 

3.  From  non-dietary  exposure. 
Ethalfluralin  is  not  currentiy  registered 
for  use  on  any  residential  non-food 
sites,  and  thus,  it  is  not  expected  that 
non-occupational,  non-dietary 
exposures  will  occur. 

4.  Cumulative  exposure  to  substances 
with  coaimon  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  ctunulative 
eCfects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicify." 
The  Agency  believes  that  "available 
infonnation"  in  this  context  might 
include  not  only  toxicify,  chemistry, 
and  exposure  data,  biU  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicify  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 


information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventiially  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicify  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicify  in  a 
meeningfol  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
throtigh  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  th%^ 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicify  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agmcy  anticipates, 
however,  that  even  as  its  understamiing 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  mudt  of 
which  may  not  be  presently  available. 

Althougn  at  present  tiie  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  conunon  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechaiusm  of  activify  with  other 
substances  and  pesticides  that  produce 
a  common  toxic  metabolite  in  which 
case  common  mechanism  of  activify 
will  be  assumed. 

Although  ethalfluralin  is  a  member  of 
the  nitroaniline  class  of  herbicides,  EPA 
does  not  have,  at  this  time,  available 
data  to  determine  whether  ethalfluralin 
has  a  common  mechanism  of  toxicify 
with  other  substances  or  how  to  include 
this  pesticide  in  a  ctmiulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicify,  ethalfluralin 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  ethalfluralin  has  a 
common  mechanism  of  toxicify  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  For  the  population 
subgroup  of  concern,  females  13  -«-  years 
old,  the  calculated  MOE  value  for 
dietary  exposure  from  food  only  is 
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25,000.  Although  there  is  potential  for 
exposure  to  ethalfluralin  in  drinking 
water,  EPA  does  not  expect  that  this 
would  result  in  an  aggregate  MOE  food 
plus  water  that  woula  exceed  the  level 
of  concern  MOE  <  100  for  acute  dietary 
exposure.  Therefore,  EPA  concludes 
that  there  is  reasonable  certainty  that  no 
harm  will  result  from  aggregate  acute 
exposure  to  ethalfluralin. 

2.  Chronic  riak.  Using  the  ARC 
exposure  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposiue  to  ethalfluralin  from  food  will 
utilize  2%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  non-nursing  infuits  <  1  year 
old.  at  9%  of  the  RfD,  discussed  below. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
expoauie  over  a  lifetime  will  not  poee 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
ethalfluralin  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceisd  100%  of  the  RfD. 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggreoate  chronic  exposure  to 
ethaluiualin  residues. 

D.  Aggregate  Cancer  RiMk  for  US. 
Population 

Baaed  on  the  Q*  of  0.089  (mg/kg/ 
dayh'.  and  the  anticipated  residue 
contribution,  the  upper  bound  cancer 
risk  estimate  for  the  U.S.  population  is 
6.2  X  10-'.  contributed  through  all  the 
published  tolerances  for  ethalfluralin. 
However,  as  stated  above,  EPA  is 
requiring  revocation  of  the  ethalfluralin 
tolerances  for  meat.  milk,  poultry,  and 
eggs,  due  to  the  presumption  that  there 
are  undetectable  residues  In  these  food 
items.  When  the  cancer  risk  is 
calculated  excluding  these  animal 
commodity  tolerances,  the  resulting 
upper  bound  risk  is  5.7  x  10-^,  which  is 
considered  a  negligible  risk.  This  cancer 
risk  analysis  does  not  include  canola 
oil,  which  is  not  covered  by  the  DRES 
analysis.  However,  the  consumption  of 
canola  oil  has  been  calculated  to 
comprise  only  0.01%  of  the  RfD.  and 
thus,  in  the  best  scientific  judgment  of 
EPA,  would  not  contribute  appreciably 
to  the  dietary  cancer  riak  from  food  uses 
of  ethalfluialin. 

B.  Aggregate  RinkM  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  ■Bsessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 


ethalfluralin,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  3-generation 
reproduction  study  in  the  rat,  and  a  7- 
month  multigeneration  study  in  rats. 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  expostue  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  10-fold 
margin  of  safety  for  infants  and  children 
in  the  case  of  threshold  effects  to 
account  for  pre-and  post-natal  toxicity 
and  the  completeness  of  the  database 
unless  EPA  determines  that  a  difierent 
margin  of  safety  will  be  safe  for  infants 
and  diUdien.  Margins  of  safety  are 
inoofporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
safety  factors  in  calculating  a  dose  level 
that  poeea  no  appreciable  riak  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  st^uidard  100-fold 
safely  fKrtor  usually  100  for  combined 
inter-  and  intra-species  variability  and 
not  the  additional  10-fold  safetv  factor 
when  EPA  has  a  complete  data  base 
imder  existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
childroD  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  safety  factor. 

11.  Developmental  taaddty  studies.  In 
the  developmental  toxicity  study  in  rats. 
the  maternal  systemic  NOEL  was  50  mg/ 
kg/day,  based  on  decreased  body  wei^t 
gain  and  dark  urine  at  the  LOEL  of  250 
mg/kg/day.  The  fatal  developmental 
NOEL  was  1000  mg/kg/day,  at  the 
hi^ieat  doee  tasted  (no  effects  observed 
to  the  fatuses). 

In  the  developmental  toxicity  study  in 
rabbits,  the  maternal  sjrstemic  NOEL 
was  75  mg/kg/day,  based  on  abortions 
and  decTMsed  food  consiunption  at  the 
LOEL  of  150  mg/kg/day.  The  fetal 
developmental  NOEL  was  also  75  mg/ 
kg/day,  based  on  a  slightly  increased 
number  of  resorptions,  abnormal  cranial 
development,  and  increased  sternal 
variants,  at  the  LOEL  of  150  mg/kg/day. 

iii.  Reproductive  toxicity  study.  In  a  3- 
generation  reproductive  toxicity  study 
in  rats,  the  parental  systemic  NOEL  was 
12.5  mg/kg/day,  based  on  decreased 
mean  body  weight  gains  in  males  in  all 
generations,  at  the  LOEL  of  37.5  mg/kg/ 
day.  The  pup  reproductive  NOEL  was 
37.5  mg/kg/day,  the  highest  doee  tested 
no  efiiacts  seen  on  the  pups. 


In  a  7-month  multigeneration  study  in 
rats,  the  parental  NOEL  of  20  mg/kg/day 
was  based  on  increased  liver  weights  at 
the  LOEL  of  61  mg/kg/day.  The  pup 
reproductive  NOEL  was  £  61  mg/kg/day. 
the  highest  dose  tested  no  effects  seen 
on  the  pups. 

iv.  Pre-  and  post-natal  sensitivity.  The 
toxicological  data  base  for  evaluating 
pre-  and  post-natal  effects  is  complete 
for  ethalfluralin.  Based  on  the  results  of 
the  developmental  and  reproduction 
studies  outlined  above,  there  are  no  pre- 
or  post-natal  toxicity  concerns  for 
infents  and  children,  from  exposure  to 
ethalfluralin. 

V.  Conclusion.  Since  no  pre-or  post- 
natal concerns  have  been  identified  for 
ethalfluralin,  EPA  scientists  conclude 
that  reliable  data  support  use  of  the 
standard  100-fold  uncertainty  factor, 
and  an  additional  uncertainty  factor  is 
not  needed  to  protect  infants  and 
children. 

2.  Acuta  risk.  For  the  population 
subgroup  of  concern,  females  13  +  yeers 
old,  the  MOE  for  ethalfluralin  dietary 
(food  only)  exposure  is  25.000;  this 
accounts  for  both  maternal  and  fetal 
exposure.  Although  there  is  potential  for 
exposure  to  ethalfluralin  in  drinking 
water.  EPA  doee  not  expect  that  this 
would  result  in  an  aggregate  MOE  (food 
plus  water)  that  would  exceed  the  level 
of  concern  MOE  <  100  for  acute  dietary 
exposure.  Therefore,  EPA  concludes 
that  there  is  reesonable  certainty  that  no 
harm  will  result,  for  both  Females  13-f 
Years  Old,  and  for  the  pre-natal 
developmant  of  infuits,  from  aggregate 
acute  exposure  to  ethalfluralin. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  ethalfluralin 
fr«n  food  will  utilize  9%  of  the  RfD  for 
the  hi^Mst  exposed  subgroup  of  infants 
and  children,  non-nursing  ii^ants,  <  1 
yeer  old.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposxire  to 
ethalfluralin  in  drinking  water  and  from 
non-dietary,  non-ocxnipational  exposure. 
EPA  does  not  expect  the  aggregate 
exposure  to  exccwd  100%  of  the  Rfl3. 
EPA  concludes  that  there  is  a  reesonable 
certainty  that  no  harm  vrill  result  to 
infants  and  children  frt>m  aggregate 
chronic  exposxire  to  ethalfluralin 
residues. 
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V.  Other  Considra-ations 

A.  MetaMism  In  Plants  and  Animals 

The  nature  of  the  residue  of 
ethalfluralin  in  plants  and  animals  is 
adeqxiately  understood;  the  residue  of 
concern  is  ethalfluralin  pet  se.  as 
specified  in  40  CFR  160.416. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methods  gas- 
liquid  chromatography  with  electron 
capture  detection  are  available  to 
enforce  the  tolerance,  in  both  plant  and 
animal  tissues,  and  are  listed  in  the 
Pesticide  Analytical  Manual,  Volume  n 
PAM-n. 

C.  Magnitude  of  Residues 

Residues  of  ethalfluralin  are  not 
expected  to  exceed  0.05  ppm  in/on 
canola  seed  as  a  result  of  this  section  18 
use.  Residues  are  not  expected  to 
concentrate  in  the  processed 
commodities  meal,  refined  oil  of  canola, 
and  no  tolerances  are  required  for  these 
commodities. 

D.  International  Residue  Limits 

Thwe  are  no  Codex,  Canadian,  or 
Mexican  maiHtTiiim  residue  limits 
established  for  ethalfluralin. 

E.  Rotational  Crop  Restrictions 

There  are  no  plantback  restrictions 
needed,  and  tolerances  for  rotational 
crop  commodities  need  not  be 
established. 

VL  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  ethalfluralin  in  canola 
seed  at  0.05  ppm. 

Vn.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currentiy  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regiilations  will  require 
some  modification  to  reflect  the  new 
law.  However,  imtil  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  February  17. 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Cleric,  at  the 


address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Qerk 
shoiild  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitied  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  heering  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  fevor  of 
the  requestor,  taking  into  accoimt 
unocmtested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
'  issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marlHng 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
witiiout  prior  notice. 

Vm.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPP— 300585]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holida)rs.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  Crystal  Mall  «2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directiy  to  EPA  at: 

opp-docket9epaiiiail.epa.gov. 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  chaiactoa  and  any  foon 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kqit 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directiy  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  documoit. 

DL  Kegolatory  Aasessmeel 
ftequirements 

This  final  rule  establishes  [a 
tolerance]  under  FFDCA  section 
408(1)(6).  The  Office  of  Managemmt  and 
Budget  (OMB)  has  exempted  these  types 
bf  actions  from  review  imder  Executive 
Order  12866,  entitied  Regulatoty 
Planning  and  Review  (58  FR  5173S), 
October  4, 1993.  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  describmi  undw 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093),  October  28,  1993,  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629),  February  16, 
1994,  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitied  Protection  of  Children  from 
Environmental  Health  Risks  and  Safaty 
Risks  (62  FR  19885),  April  23.  1997. 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1)(6),  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  genmic  matter,  that 
there  is  no  adverse  economic  impact 
The  factual  basis  for  the  Agency's 
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generic  certification  for  tolerance 
actions  published  on  May  4, 1961  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

X.  Sulnniaaion  to  Congress  and  tha 
General  Accounting  Office 

Under  5  U.S.C  801(aNlXA).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C  804(2). 


List  of  Subjects  in  40  CFR  put  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agric\iltural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  November  25. 1B97. 


rCaalldns. 

Acting  Director.  Regtstiation  DMuon,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART180  —  {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 
ABtkofity:  21  U.S.C  346*  and  371. 


2.  Section  180.416.  is  amended  as 
follows: 

i.  By  designating  the  existing  text  as 
paragraph  (a)  and  adding  a  heading. 

ii.  By  adding  a  new  paragraph  (b). 

iii.  By  adding  and  reserving  new 
paragraphs  (c)  and  (d)  with  headings  to 
read  as  follows. 


1180.416  Ethamwailn; 


(a)  General.  •  *  • 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  the  residues  of  the  herbicide 
ethalfluralin,  in  connection  with  use  of 
the  pesticide  under  section  18 
emergency  exemptions  granted  by  EPA. 
The  tolerances  will  expire  on  the  dates 
specified  in  the  following  table. 


Paris  per  mWion 

Expiration^evocation  date 

Commodity 

Canola.seed - 

ao6 

10/31/98 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indinct  or  inadvertent  residues. 
[Reserved] 

[FR  Doc  97-32933  Filed  12-16-97;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
(PPP-400S73;  FRL  S7S»-^ 
RM2070-AB78 

Prlmlaulfuron-mathyl;  Peatlclde 
Tdarancea  for  Emergency  Exemptiona 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  Rule. 


r:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
primisulfuron-methyl  in  or  on  bluegrass 
grown  for  seed.  This  action  is  in 
response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  bluegrass  grown  for 
seed.  This  regulation  establishes  a 
n»»vinimn  permissible  level  for  residues 
of  primisulfuron-methyl  in  this  food 
commodity  pursuant  to  section  408(1)(6) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerance 


will  expire  and  is  revoked  on  October 
31. 1908. 

DATES:  This  regulation  is  effective 
December  17. 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  February  17, 1998. 

addresses:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-3005731. 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St,  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  bearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Qerk  identified 
by  the  docket  control  number,  [OPP- 
300573],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resoiut»s 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132.  CM  «2. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 


use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  nimiber  [OPP- 
300573].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

FOn  RmTHER  MFOmiATION'oONTACT:  By 
mail:  Pat  Cimino.  Registration  Division 
7505C.  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  «2. 1921 
JefiiBrson  Davis  Hwy.,  Arlington,  VA. 
(703)  308-9357;  e-mail: 
cimino.pat9epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C  346a(e)  and  (1K6),  is  establishing 
a  tolerance  for  residues  of  the  herbicide 
primisulfuron-methyl.  in  or  on 
bluegrass  grown  for  seed  at  0.10  parts 
per  million  (ppm).  This  tolerance  will 
expire  and  is  revoked  on  October  31, 
1998.  EPA  will  publish  a  document  in 
the  Federal  Re^ster  to  remove  the 
revoked  tolerance  from  the  Code  of 
Federal  Regulations. 
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L  Beckgronnd  and  Statntory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide. 
Fungicide,  and  RodentiddeAct 
(FIFRA).  7  U.S.C  136  et  seq.  The  FQPA 
amendments  went  into  efCect 
immediately.  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
soighum  (61  FR  58135.  November  13. 
1906)  (FRL  5572-0). 

New  section  408(bX2)(AKI)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  fcmd  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(bK2MA)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposiu«  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settkigs.  but  does  not  include 
occupational  exposure.  Section 
408(bX2XC}  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
inbnts  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue " 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA.  if  EPA 
determines  that  "emeigency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  r^ulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(l)f6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerance  can  be  established  without 
providing  notice  or  period  for  public 
comment 


Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA.  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safisty  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Ksewiption  for 
Primisnlfiiron-BMdiyl  on  Blnegreas 
Gnnnt  far  Seed  and  FFDCA  Tolerances 

The  applicant  asserts  that  recent 
growing  conditions  and  ciutailment  of 
burning,  a  cultural  weed  control 
method,  by  the  federal,  state,  and/or 
county  Clean  Air  Act  requirements  have 
created  unacceptable  leviols  of  weedy 
grasses  proliferating  in  Kentucky 
bluegrass  fields.  There  are  no  effective 
registered  pesticides  or  alternative 
control  practices  avtdlable  which  will 
provide  adequate  control  of  the  weeds. 
EPA  has  authorized  imder  FIFRA 
section  18  the  use  of  primisulfuron- 
methyl  on  bluegrass  grown  for  seed  for 
control  of  quackgrass,  windgrass. 
downey  bnune.  wild  oet.  and  other 
weeds  in  Washingtfm  and  Idaho.  After 
having  reviewed  the  submission.-EPA 
conoirs  that  emergency  conditions  exist 
for  these  states. 

As  part  of  its  assessment  of  this 
emergency  exemption.  EPA  assessed  the 
potential  risks  presented  by  residues  of 
primisulfuron-methyl  in  or  on  bliiegrass 
grown  for  seed.  In  doing  so.  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(bK2).  and  EPA 
decided  that  the  necessary  tolerance 
under  FFDCA  section  406(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  Consistent 
with  the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situaticm 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful.  EPA  is  i««iiing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e).  as  provided  in  section 
4080)(6).  Although  this  tolerance  will 
expire  and  is  revoked  on  October  31. 
1998.  under  FFDCA  secticm  40«aM5). 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  bluegrsss 
grown  for  seed  after  that  date  will  not 
be  unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA.  EPA  will  take  action  to 
revoke  this  tolerance  eaiiier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 


Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  mads  any  decisions  about 
whether  primisulfuron-methyl  meets 
EPA's  registration  requirements  for  use 
on  bluegrass  grown  for  seed  or  whether 
a  permanent  tolerance  for  this  use 
would  be  appropriate.  Under  these 
circtunstances.  EPA  does  not  believe 
that  this  tolerance  serves  as  a  basis  Ux 
registration  of  primisulfiiron-methyl  by 
a  State  for  special  local  needs  under 
FIFRA  section  24(c).  Not  does  this 
tolerance  serve  as  the  basis  fat  any 
States  other  than  Washingtra  and  Idaho 
to  use  this  pesticide  on  tUs  crop  under 
section  18  of  FIFRA  without  following 
all  provisions  of  section  18  as  identified 
in  40  CFR  pert  166.  Foradditiosial 
information  regarding  the  emergency 
exemption  for  primisulfuron-methyl. 
contact  the  Agency's  Registration 
Division  at  the  address  provided  ^mve. 

IILSiak 


EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggr^ate 
exposure  to  pesticide  residues.  First. 
EPA  detennines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratray 
animals.  These  studies  address  many 
adverse  health  effects,  induding  (but 
not  limited  to)  reproductive  effects, 
developmental  toxidty.  toxidty  to  the 
nervous  system,  end  cardnogenidty. 
Second,  BPA  examines  exposure  to  the 
pestidde  dirongh  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  resiUt  of  pestidde  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that  - 
causes  adverse  effects  (threshold-efiects) 
and  doses  caiising  no  observed  effects 
(the  "no-observed  effed  level"  or 
"NC«L"). 

Once  a  study  has  been  evaluated  and  ' 
the  observed  efEscts  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  tlw 
study  with  the  lowest  NOEL  by  an 
uncertainty  fector  (usually  100  at  more) 
to  determine  the  Refisrence  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which  • 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
hiunan  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
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in&nU  and  children)  could  be  up  to  10 
dines  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  wamnted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
chronic  risks  posed  by  pesticide 
exposure.  For  shoiter  term  risks,  EPA 
rawT^f^*—  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  from  the 
appropriate  animal  study.  Commonly. 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  10O-£old  MOE  is 
baaed  on  the  same  rationale  as  the  100- 
fbld  uncertaintv  factor. 

Lifetime  faetung  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  efiiacts.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxifx>logical  data  including  short-term 
and  muti^nicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
expoture  duration.  The  toxicological 
afreets  of  a  pesticide  can  vary  with 
difhrent  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effscts  sem  for 
difiiorent  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposiue  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term."  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 


risk  assessment  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
«vill  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-eiyl  exposures  frxim  all  3  sources 
are  not  typically  added  because  of  the 
very  low  probability  of  this  occiirring  in 
most  cases,  and  berause  the  other 
conservative  assumptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  multiple 
sources  (e.g.  frequent  and  widespread 
homeowner  use  in  a  ^lecific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  OHUidered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  fToxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  expoeiire.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  IMetary  exposure  to  residues  of  a 


pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Reaidue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  ma|or  identifiable  subgroupa 
of  consumers,  including  in&nts  and 
children.  The  TMRC  is  a  "wont  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolevanoe  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  Rfl) 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  mora 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
whidi  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treeted  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  an  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
throu^  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgrdup 
non-nursing  infants  <1  year  old  was  not 
regionally  based. 

and 


IV.  Aggregate  Risk 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  primisulfuron-methyl  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(bK2),  for  a  time-limited  tolerance 
for  residues  of  primisulfuron-methyl  on 
bluegrass  grown  for  seed  at  0.10  ppm. 
EPA's  assessment  of  the  dietary 
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exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  ProfiJe 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
die  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  efiects  caused  by  primisulfuron- 
methyl  are  discussed  below. 

1 .  Acute  toxicity.  For  acute  dietary 
risk  assessment,  the  Agency  used  a 
NOEL  of  100  mg/kg/day.  based  on 
delayed  or  absent  ossification  effscts  in 
fetuses  at  the  LEL  of  500  mg/kg/day. 
from  the  oral  developmental  study  in 
rats.  This  risk  aasassment  will  evaluate 
acute  dietary  risk  to  the  populatimi 
subgroup  of  concern,  Csmales  13-f  years 
of  age. 

2.  aumdc  toxicity.  EPA  has 
established  the  RID  for  primisulfuron- 
methyl  at  0.006  miUigranm/kiliywin/ 
day  (mg/kg/day).  This  RfD  is  based  on 
an  8D-week  mouse  faeding  study  with 
a  UKL  of  1.7  mg/kg/day  based  on 


increased  absolute  and  relative  liver 
wei^ts.  An  uncertainty  factor  of  300 
was  used  because  a  liOEL  was  not 
achieved. 

3.  Carcinogenicity.  Primisulfuron- 
methyl  has  been  classified  as  a  Group  D 
chemical  incomplete  evidence  based  on 
liver  tumors  in  mice. 

B.  Exposures  and  Risks 

1.  From  food  tmdfeed  uses. 
Tolerances  have  been  established  (40 
CFR  180.452}  for  the  residues  of 
primisulfiiron-methyl,  in  or  on  the  raw 
agricultural  commodities  fresh  com  and 
com  forage  and  fodder.  Tolerances  are 
also  established  on  cattle,  goat,  hog, 
hone,  sheep,  and  poultry  commodities 
as  «vell  as  inilk  and  egos.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
primisulfuron-methyl  as  follows: 

L  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
fOT  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  posribility  of  an 
afEact  of  concern  occurring  as  a  rmult  of 
a  one  day  or  single  exposure.  The  acute 
dietary  food  only  risk  assessment  used 
tolerance  level  residues  for  all 
commodities  with  primisulfuron-methyl 
tolerances.  Therefore,  the  resulting 


exposure  estimates  should  be  viewed  as 
conservative;  further  refinement  ii«ine 
anticipated  residues  and/or  Monte  Carlo 
and  percent  of  crop-treated  would  result 
in  lower  dietary  exposure  ««Hmff^iB 
Since  the  acute  dietary  efCsct  is  based  on 
delayed  or  absent  ossification  efiects  in 
fstuses.  the  subgroup  of  concern  is 
females  13-t-  years  of  age.  For  fiamales 
13+  years  of  age,  an  MOE  value  of 
71,000  was  calculated  using  the  high, 
end  exposure  value  of  0i>014  n^/kg/ 
dav.  . 

u.  Chronic  expoture  <md  risk.  Because 
there  are  no  human  food  items 
associated  with  blu^rass  and  iw««HT^ 
meat/milk/poultry/qg  tolerances  are 
adequate  to  cover  secondary  residues,  a 
new  chronic  Dietary  Risk  Evaluation 
System  (DRES)  run  was  not  performed 
for  this  section  18  request  The  latest 
chronic  DRES  rtm  was  performed  in 
omfunction  writh  the  registration  of 
primisiilfuron-methyl  on  com.  The 
chronic  dietary  exposure  estimates  wei 
not  refined  using  anticipated  residues 
and  percent  crop  treated  data.  The 
existing  primisulfuron-methyl 
tolerances  result  in  a  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  that  is  equivalent  to  the 
following  percentages  of  the  Rfl): 


U.S.  Populalion 
Nursing  IntanlB 
Non-ffwramg 
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The  suhgroups  listed  above  are:  (1) 
the  U.S.  population  (48  states):  (2)  those 
far  infants  and  chfldran;  and  (3)  the 
odier  subgroup*  far  which  the 
percentage  of  the  Rfl)  occupied  is 
greater  than  that  occupied  by  die 
subgroup  U.S.  populatfon  (48  sUtes). 

2.  From  drinking  miter.  Based  on 
infannation  avaiU>b  to  the  Agency, 
primisulfuron-methyl  is  moderately 
persistent  and  highly  mobile.  There  is 
no  established  Maximum  Concentration 
Level  for  residues  of  primisulfuron- 
methyl  in  drinking  water.  No^iealth 
advisory  levels  for  primisidfuron- 
methyl  in  drinking  water  have  been 
established.  Based  on  'Testiddes  in 
(koundwater  Database"  (EPA  734-12- 
92-001.  Sept  1992).  primisulfiiron- 
methyl  has  not  beoi  analyzed  for  in 
water. 


3.  Chronic  ezptosiue  andrisL  Because 
the  Agmcy  lacks  sufficient  water- 
related  exposure  data  to  complete  a 
comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  boimding 
figure.  EPA  estimated  residue  levels  in 
water  for  a  number  of  specffic  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (Rfl)'s  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consunqition.  to 
calculate,  for  each  pesticide,  the 
increment  of  aggii^te  risk  contributed 


by  consumpiion  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  ^gure  for 
exposure  from  contaminated  water,  the 
rangas  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  primisulfiuon-niedi^  to 
exceed  the  Rfl)  if  the  tolerance  being 
considered  in  this  document  were 
granted.  The  Agency  has  therefore 
concluded  that  the  potential  exposures 
associated  with  primisulfuron-metl^l  in 
water,  even  at  tlM  hif^er  levels  the 
Agency  is  conrideiing  as  a  conservative 
upper  bound,  would  not  prevent  the 
Agency  from  determining  that  there  is  a 
reesonable  certain^  of  no  harm  if  die 
tolerance  is  granted. 

4.  From  non-dietary  exposure. 
Ptimisulfuron-methvl  is  not  registeied 
for  uses  that  would  be  expected  to  result 
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in  indoor  or  outdoor  residential 
exposure. 

S.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry. 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begiui  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  «ifill 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  i 
increases,  decisions  on  spedlic  ( 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicoloeically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  conunon 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  conunon  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
primisulfuron-methyl  has  a  common 
mechanism  of  toxicity  with  other 


substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  primisulfuron- 
methyl  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  primisulfuron-methyl  has 
a  common  mechanism  of  toxicity  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  acute  aggregate  risk 
assessment  takes  into  account  exposure 
from  dietary  food  and  water  only.  As 
noted  earlier,  the  MOE  for  females  13-f 
years  of  age  was  calculated  to  be  71,000. 
Therefore,  EPA  does  not  have  an  acute 
aggregate  risk  concern. 

2.  Chronic  risk.  Using  the 
conservative  TMRC  exposure 
assumptions  described  above,  and 
taking  into  account  the  completeness 
and  reliability  of  the  toxicity  data,  EPA 
has  calculated  that  dietary  exposure  to 
primisulfuron-methyl  from  food  will 
utilize  10%  of  the  Rfi)  for  the  U.S. 
population.  The  Agency  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
fiw  exposure  to  primisulfuron-methyl  in 
drinking  water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  Rn).  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  wiU 
result  bom  chronic  aggregate  exposure 
to  primisulfuron-methyl  residues. 

D.  Agpegate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
primisulfuron-methyl.  EPA  considered 
data  from  developmental  toxicity 
studies  in  the  rat  and  rabbit  and  a  two- 
generation  reproduction  study  in  the  rat. 
The  developmental  toxicity  studies  are 
dealgned  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  efiiocts  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
aitimals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  \he 


case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directiy  through  use  of  a  MOE 
analysis  or  tluough  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability))  and  not  the  additional 
tenfold  MOE/imcertainty  fector  when 
EPA  has  a  complete  data  base  imdar 
existing  guidelines  and  when  the 
severity  of  the  efiisct  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safietv  fector. 

ii.  Developmentaftojdcity  studiee. 
From  the  rat  developmental  study,  the 
maternal  (systemic)  NOEL  was  less  than 
100  mg/kg/day,  based  on  decreased 
wei^t  gain  during  dosing  at  the  LOEL 
of  100  mg/kg/day.  The  developmental 
(fetal)  NOEL  was  100  mg/kg/day,  based 
on  delayed  or  absent  ossification  at  the 
LOEL  of  500  mg/k^day. 

From  the  raboit  developmental  study, 
the  maternal  (systemic)  NOEL  was  10 
mg/kg/day.  bawd  on  abortions, 
decreased  weight  gain  and  loose  stool  at 
the  LOEL  of  300  oag/kg/day.  Tbe 
developniental  (fetal)  NOEL  was  600 
mg/ko/day  highest  dose  tested. 

lii/ne/woductive  toxicity  study.  Prom 
the  rat  reproductive  study,  the  parental 
(systemic)  NOEL  was  50  mg/kg/day, 
based  on  decreased  weight  gain  at  tfie 
LOEL  of  250  mg/kg/day.  The 
developmental  (pup)  NOEL  was  50  mg/ 
kg/day,  based  on  decreased  pup  body 
weight  findings  at  the  LOEL  of  250  sag/ 
kg/day.  The  reproductive  NOEL  was  SO 
mg/kg/day,  based  on  decrease  in 
testicular/spermatic  function  at  the 
LOEL  of  250  mg/kg/day. 

iv.  Pre-  and  post-natal  sensitivity.  In 
rats,  although  the  developmental  and 
maternal  NOELs  and  LOELs  were  at  the 
same  dose  levels,  the  finding  of 
developmental  effects  [absent 
ossification]  required  that  an  acute 
dietary  risk  assessment  be  performed  for 
females  13-f  years  of  age.  The  caloUated 
MOE  of  71.000  demonstrated  that  acute 
pre-natal  developmental  risks  were 
below  EPA's  level  of  concern.  There 
vrme  no  pre-natal  developmental 
concerns  in  rabbits,  since  the 
developmental  NOEL  was  greater  than 
600  mg/1(fl/dav  (HOT). 

Similarly,  tnere  were  no  post-natal  rat 
reproductive  study  findings  that 
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required  additional  aafaty  factors,  since 
the  maternal  and  pup  NOEL  and  LOEL 
of  50  and  250  mgAcg/day,  respectively, 
occurred  at  the  same  dose  levels  and 
both  adult  and  pup  animals  had  similar 
toxic  effects  (decreased  weight  gain). 

v.  Conclusion.  The  pre-  and  post-natal 
toxicology  data  base  for  primisulfuron- 
methyl  is  complete  with  respect  to 
current  toxicological  data  requirements. 
The  Agency  concludes  that  reliable  data 
support  use  of  the  standard  100-fold 
margin  of  exposure/uncertainty  fector 
and  that  an  additional  margin/factor  is 
not  needed  to  protect  infants  and 
children. 

2.  Acuto  risk.  The  finding  of 
developmental  effects  in  the  rat  study 
absent  ossification  required  that  an 
acute  dietary  rbk  assessment  be 
performed  for  fismales  13-f  years  of  age. 
The  calculated  MOE  of  71,000 
demonstrated  that  acute  pre-natal 
developmental  risks  were  below  EPA's 
level  of  concern. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above.  EPA  has  concluded 
that  aggregate  exposure  to 
primisulfuron-methyl  from  food  will 
utilize  from  8%  of  the  RfD  for  nursing 
infants  up  to  29%  of  the  RfD  for  non- 
nursing  infants  <  1  yeer  old.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifelinia  will  not  poee  appreciable  rides 
to  human  health. 

V.  Other  Conaideratiaas 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  com  and 
animals  is  adequately  understood.  The 
re^ue  of  concern  is  the  parmt 
compound  only,  as  specified  in  40  C7R 
180.452. 

B.  Analytical  Enfmveawnt  Methodology 

Adequate  enforcem«at  methodology 
(HPLC)  has  been  sulmiitted  for  inclusion 
in  PAM  Vol.  n  to  enforce  the  tolerance 
exiMesaion.  Method  I  of  PAM  n  (Method 
AG-499A)  has  been  validated  oa  com 
commodities  and  Method  n  (Method 
AG-506)  has  been  validated  on 
livestock  commodities.  Method  A  of 
PAM  n  is  a  confirmation  method  for 
plant  commodities. 

C  Magnitude  of  Residues 

Residues  of  primisulfuron-methyl  are 
not  expected  to  exceed  0.10  ppm  in/on 
bluegrass  hay  as  a  result  of  this  section 
18  use.  A  time-limited  tolerance  will  be 
established  at  this  level.  Secondary 
residues  in  animal  commodities  are  not 


expected  to  exceed  existing  tolerances 
as  a  result  of  this  section  18  use. 

D.  International  Residue  Limits 

No  Codex  (MRLs)  have  been 
established  for  residues  of 
primisulfuron-methyl  on  grasses. 

VL  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  primisulfuron-methyl  in 
bluegrass  grovim  for  seed  at  0.10  ppm. 

VD.  Ofajedioaa  aad  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  0X6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
ob|ections  is  60  days,  rather  than  30 
days.  EPA  cuirentiy  has  procedural 
regulations  which  govern  the 
submission  of  obfections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made.  EPA  will  continue  to  use 
those  procedural  r^ulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  Frimury  17, 
1998,  fQe  wiittm  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Ot:^tions  and  ^^«»^T^g  requests  must  be 
filed  with  the  Hearing  Oerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  ol^ections  and/or  >mwring 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rtUonaking.  The  objections 
submitted  must  specify  the  provisims 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  olfaction  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(1).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  fior  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  ttoe  is  a  reasonable  possibility 
that  available  evidouse  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  daimsor  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 


the  action  requested  (40  CFR  178.32). 
Information  submitted  in  coimection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  nmrlring 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  Abe  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  PohUc  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPP-300573)  (including  any 
comments  and  data  submitted 
electnnically).  A  public  version  of  this 
record,  iiuluding  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  pjoo., 
Monday  through  Friday,  excluding  l^al 
holida}rs.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Infannation  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Enviroiunental  Protection 
Agnicy,  Crystal  Mall  «2, 1921  Jefferson 
Davis  Highway,  Arlington.  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 
opp-dockeMepaiBsiLapa.gov. 

Electronic  conunents  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
ofencry^on. 

The  official  record  far  this 
rulemaking,  as  well  as  the  public 
version,  as  deaoibed  above  will  be  kept 
in  peper  form.  Accordingly,  EPA  will 
transfier  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  lecord  which 
will  also  include  all  comments 
submitted  directiy  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  nminhiii^  at  the  Virginfa 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document 

DLIagBlatory. 


This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(1X6).  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Eswcutive 
Order  12866,  entitled  R^ufatory 
Planning  and  Review  (58  FR  51735. 
October  4. 1993).  This  final  rule  does 
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not  contain  any  information  collections 
■ub|ect  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq..  or  impoaa  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mamlates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovemmantal  Partnership  (58  PR 
58093.  October  28,  1993).  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  PR  7629.  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  1304S, 
entitled  Protection  of  Children  frori) 
Environmental  Health  Risks  and  Safety 
Risks  (62  PR  19885.  April  23.  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408(1  )(6).  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Riegulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
$eq.)  do  not  apply.  Nevertheless,  the 
Afency  has  previously  auaMed  whether 
establishing  tolerances,  exempthms 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 


adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  foctual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4,  1981  (46 
PR  24950).  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Snuill 
Business  Administration. 

X.  Snbmisaion  to  Congress  and  the 
General  AocooMting  OfBce 

Under  5  U.S.C.  801(aKl}(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  tiigielia 
This  is  not  a  "ina}orTuie"  as  defined  by 
5  U^.C  604(2). 

Lkt  of  Subjects  fai  40  CFK  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Datad:  November  18. 1997. 


Acting  Director.  RegitUatkm  Division,  Ofpcm 
ofPi^cide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
cx>ntinues  to  read  as  follows: 

Aethorily:  21  U.S.C  346a  and  371. 

2.  Section  180.452,  is  amended  as 
follows: 

i.  By  designating  the  existing  text  as 
paragraph  (a)  and  adding  a  heading. 

ii.  By  adding  new  paragraph  (b). 

iii.  By  adding  and  reserving  new 
paragraphs  (c)  and  (d)  with  h—rfing^  to 
read  as  follows. 

a1e0.46z    Prtmiauifuron-nielliyl;  lelsranoee 
lorreeMuee. 

(a)  General.  •  •  • 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  residues  of  the  herbicide 
primisulfuron-methyl  in  connection 
with  use  of  the  pesticide  under  section 
18  emergency  exemptions  granted  by 
EPA.  These  tolerances  will  expire  and 
««  revoked  on  the  dates  specified  in  the 
following  table. 


CommodRy 

Parts  per  mMon 

Expntion/ravocelion  dale 

Btuagrass  hay „.   „ 

0.10 

1»91/190B 

(c)  Tolerances  with  regional 
registrations.  (Reserved  | 

(d)  Indirect  or  inadvertent  residues. 
[Reserved! 
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ENvmoMMEnrrAL  protection 

AQENCY 

40  CFR  Pwto  180. 186  and  186 

(OPP^3006<nA:  Fm.-6783-l] 
RMa070-AB71 

n»¥octlon  of  Toifnc—  lof 
CofnmodWes  No  Longer  Regulated  for 
I  and  Other  ActkNM 


AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

•UMMARY:  This  rule  revokes  tolerances 
for  pesticide  residues  in  or  on  livestock 


feed  commodities  that  have  been 
deleted  from  the  list  of  significant 
livestock  feed  commodities  in  Table  I  of 
Pesticide  Assessment  Guideline 
800.1000.  In  implementing  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (FFDCA). 
EPA  does  not  require  data  on  or  set 
Individual  tolerance  levels  for  minor, 
non-signlflcant  livestock  animal 
commodities.  As  explained  in  this 
document.  EPA  considers  residues  in 
minor,  non-significant  livestock  food 
commodities  to  be  covered  by  the 
tolerances  for  the  pesticide  on  the 
principal  commodities  of  a  crop. 
DATES:  This  final  rule  becomes  effoctive 
January  16, 1998.  Written  obfections  snd 
requests  for  hearing  must  be  received  by 
February  17. 1998. 


I:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  IOPP-300503A), 
may  be  submitted  to:  Hearing  Gerk 
(1900).  Environmental  Protection 
Agency.  Rm.  M3708. 401  M  St.  SW., 


Washington.  DC  20460.  Pees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
3to277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  (75000),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC  2(M60.  In  person,  bring  copy  of 
objections  and  hearing  requests  to:  Rm. 
1132.  CM  #2. 1921  Jefferson  DavU  Hwy.. 
Arlington.  VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
doclLetttepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
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submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1/6.1  or 
ASCn  file  format  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300503A].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  MFOnMATION  CONTACT:  By 
mail:  Jeff  Morris,  Special  Review  and 
Reregistration  Division  (7508W). 
Environmental  Protection  Agency,  401 
M  St,  SW..  Washington,  DC  20460. 
Office  location,  telephone  number  and 
e-mail  address:  Special  Review  Branch, 
Crystal  Station  «1,  3rd  floor,  2800 
Crystal  Drive,  Aiiington,  VA  22202. 
Telephone:  (703)  308-8029;  e-mail: 
niorris.jeffieyttepamail.epa.gov. 
SUPKBefTARY  mformatkm: 


L  Legal  Authority 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA,  21  U.S.C  301  et  seq.,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996,  Pub.  L.  104-170)  authorizes 
the  establishment  of  tolerances 
(maximum  reaidue  levels),  exemptions 
from  the  requirement  of  a  tolerance, 
modifications  in  tolerances,  and 
revocation  of  tolerances  for  residues  of 
pesticide  chemicals  in  or  on  raw 
agricultural  commodities  and  processed 
bods  pursuant  to  section  408  of  the 
FFDCA  (21  U.S.C  346(e),  as  ammded). 
Without  a  tolerance  or  exemption,  food 
containing  pesticide  residues  is 
considered  to  be  unsafe  and  therefore 
"aduhented"  under  section  402(a)  of 
the  FFDCA.  and  hence  may  not  legally 
be  moved  in  interstate  commerce  (21 
U.S.C.  342).  For  a  pesticide  to  be  sold 
and  distributed,  tiw  pesticide  must  not 
only  have  appropriate  tolerances  or 
exemptions  under  the  FFDCA,  but  also 
must  be  registered  under  section  3  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA,  7  U.S.C 
136a(3Xa)). ' 

n.  Ragalatory  Backgnnuid 

A.  Revisions  to  TtMe  I 

Most  agricultural  crops  and  their 
corresponding  raw  agricultural  and 
processed  commodities  can  be,  and  are. 
isd  to  liTestock.  EPA.  however,  only 
requires  pesticide  residue  data  on.  and 
sets  individual  tolerances  for. 
significant  livestock  feed  commodities. 
EPA  considen  a  livestock  feed 
commodity  to  be  significant  if  it  has  the 


potential  to  contribute  to  the  human 
diet  (through  the  consumption  of 
livestock  commodities)  more  than  a 
negligible  quantity  of  pesticide  residue. 
EPA's  listing  of  significant  food  and 
feed  commodities  (raw  and  processed) 
can  be  found  in  Table  I  of  Guideline 
860.1000.  Because  of  minor 
nomenclature  variations,  the  tolerances 
as  written  in  40  CFR  may  not  coincide 

firecisely  with  the  commodity  names  as 
isted  in  Td>le  L 

EPA  revised  Table  I  (formerly  T^le 
n)  in  June  of  1994  because  of  the 
significant  changes  in  agricultural, 
processing,  and  feeding  practices  diat 
had  occurred  over  the  past  decade.  The 
June  1994  update  was  nirther  revised  in 
September  of  1995  in  order  to  reflect  the 
most  recent  data  and  to  address 
comments  received  in  response  to  the 
June  1994  update.  This  S^tember  1995 
revision  of  t^le  I  resulted  in  the 
removal  of  numerous  commodities  from 
the  table.  Data  used  to  update  Table  I 
came  from  such  sources  as  Office  of 
Pesticide  ProgramslOPP)  files,  the  U.S. 
Department  of  Agriculture  (USDA), 
academia,  industry,  and  trade 
associations  throughout  the  United 
States. 

In  the  June  1994  revisions,  EPA  used 
the  following  criteria  to  decide  what 
feedstuCEs  are  considered  "significant:" 
(1)  The  annual  U.S.  production  of  a 
particular  raw  agricultural  conunodity 
(RAC)  (e.g.,  wheel  grain,  or  wheat  straw) 
is  greater  than  or  equal  to  250,000  toi^ 
and  the  nnnriimnn  amount  in  the 
livestock  diet  is  greater  than  or  equal  to 
10  percmt,  m  (2)  the  commodity  is 
grown  mainly  as  a  feedstuff.  (Processed 
commodities  with  less  than  250.000 
tons  annual  U.S.  production  were 
considered  significant  feeds  in  the  1994 
revisions  if  the  RAC  from  which  they 
were  derived  exceeded  250,000  tons.) 
For  the  September  1995  revisions  to 
Table  I.  EPA,  in  response  to  comments 
and  in  consultation  with  U^A  and 
industry  representatives,  amended  te 
criteria  as  follows:  The  amount  of  a 
commodity  (raw  agricultural  or 
processed)  i»oduced  or  diverted  for  use 
as  a  fisedstuff  is  at  least  0.04  percent  of 
the  total  annual  tonnage  of  au  fisedstufib 
available  for  livestock  utilization  in  the 
United  States.  For  fisedstufb  less  than 
0.04  percent  of  the  total  estimated 
annual  tonnage  of  all  feedstufEs 
available,  the  1995  revisfons  stated  that 
those  fisedstuff  are  to  be  included  in 
TaUe  I.  and  therefore  considered  to  be 
significant  if:  (a)  The  feedstuff  is  listed 
and  routinely  traded  on  the 
ccmunodities  exchange  markets;  (b) 
there  is  r^onal  production,  seasonal 
considerations,  or  an  incident  histosy 
for  use  of  the  feedstiiff  or  (c)  the 


feedstuff  is  grown  exclusively  far 
livestock  feeding  in  quantities  greeter 
than  10,000  tons  (0.0015  percent  of  the 
total  estimated  annniil  tonnage  of  all 
feedstuSs  available  in  the  United 
States).  EPA  determined  that  any 
livestock  feed  commodities  that  met 
these  criteria  for  exclusion  from  the  list 
of  significant  feed  commodities  were 
likely  to  contribute  no  greater  than  a 
n^ligible  amoimt  of  pesticide  residue 
to  the  human  diet  Moreover,  EPA 
believes  that  the  residue  contribution 
from  livestock  feed  commodities  judged 
to  be  insignificant  will  contribute  a 
negligible  amoimt  of  pesticide  residue 
to  the  human  diet  relative  to  the 
residues  contributed  by  other  poitioiis 
of  the  same  crop. 

EPA  expects  that  Table  I  after  being 
revised  based  on  the  above  ciitsiia,  now 
accounts  for  greeter  than  99  percent  of 
the  available  tonnage  (on  a  dry-matter 
besis)  of  feedstuft  used  in  the  domestic 
production  of  greater  than  95  percent  of 
beef  and  dairy  cattle,  poultry,  swine, 
milk,  and  eggs. 

B.  Proposed  Revocations 

EPA  published  a  proposed  rule  to 
revoke  the  toleraiu»s  Iteted  in  this 
document  on  July  2,  1997  (62  PR  35760) 
(PRL-5722-3).  EPA  proposed  tiiese 
revocations  because  the  livestock  feed 
commodities  associated  with  the 
toleranoes  have  been  removed  from 
Table  I  of  Pesticide  Assessment 
Guideline  860.1000. 

C.  Comments  and  Corrections 

EPA  received  one  ounment  from  the 
California  Citrus  Quality  Couiu:il  in 
support  of  the  proposed  rule.  In 
addition.  EPA  became  aware  th^  the 
proposed  rule  was  in  error  by  proporing 
to  ranove  peppermint  hay  and 
spearmint  hay  wherever  they  ^pear  in 
40  CFR  part  180,  because  mint  hay  is 
used  in  the  production  of  mint 
commodities  and  is  not  a  live^ock  feed 
itran.  Rather,  only  references  to  "spent 
mint  hay"  should  be  removed  from  part 
186,  since  spmit  mint  hay  is  a 
commodity  that  EPA  no  longar 
considers  to  be  a  significant  liveetock 
feed  item.  In  addition,  EPA  noted  that 
the  references  to  the  removal  of  the  term 
"peanut  hulls"  from  §§  180.230  and 
100.236  are  duplicative  of  die  proposal 
to  delete  "peenut  hiills"  bom  wherever 
the  term  appean  in  part  180.  These 
corrections  have  been  made  to  the 
regulatory  text  of  this  document 

m.  Final  Action 

This  rule  revokes  the  tolerances  listed 
heroin.  Each  of  the  tolerances  revoked 
are  for  specific  livestock  feed  items 
dropped  from  Table  I  due  to  a 
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determijution  that  they  were  not  • 
significant  livestock  feed  commodity. 
It  is  not  EPA's  intention  that  thaae 
revocations  should  have  the  eCfioct  of 
rendering  the  affected  commodities 
adulterated  due  to  the  absence  of  a 
tolerance.  Rather,  EPA  interprets  its 
tolerance  regulation  for  the  principal 
RAC  as  covering  any  insignificant 
livestock  feed  commodities  (i.e.  those 
not  on  Table  I)  of  that  crop  as  provided 
below.  Pesticide  residues  in  an 
iiuignificant  livestock  feed  commodity 
would  be  in  compliance  with  the 
tolerance  for  the  RAC  of  the  same  crop 
if  the  residues  in  the  RAC  firom  which 
the  iisedstuff  is  derived  or  with  which  it 
is  associated  (e.g.,  straw  harvested  at  the 
same  crop  stage  as  grain,  the  RAC)  are 
at  or  below  the  appropriate  tolerance 
leveL  If  no  information  is  available 
regarding  the  residue  level  in  the  RAC 
from  which  the  feedstuff  is  derived  or 
wkh  which  it  is  associated,  then 
pesticide  reaiduea  in  an  insignificant 
livestock  fined  commodity  would  be 
considered  in  compliance  with  the  RAC 
tolerance  of  that  crop  if  the  residue  level 
in  the  insignificant  livestock  feed 
commodity  is  consistent  with  the  RAC 
from  which  the  feedstuff  is  derived  or 
with  which  it  is  associated  containing 
residues  at  or  below  the  appropriate 
tolerance.  This  interpretation  applies 
only  to  insignificant  livestock  feed 
coranodities. 

IV«  EfiKtHe  Date 

These  revocations  will  become 
e£EBCtive  January  16,  1998. 

V.  Olijectioiis  and  Haaring  Requeit 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  prooaM 
for  parsons  to  "object"  to  a  toleraaoe 
regulation  issued  by  EPA  under  new 
section  408(e}  and  (1M6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  adversely  affected  by  this 
regulation  may,  by  February  17,  1998, 
file  written  objections  to  the  regulation 
and  may  also  request  a  hearing  on  those 
objections.  Objections  and  hearing 
requests  must  be  filed  with  the  Hearing 
Clerk,  at  the  address  given  above  (40 
CFR  178.20).  A  copy  of  tbe  objections 
and/or  hearing  requests  filed  with  the 


Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
enactions  (40  CFR  178.25).  Each 
objectioD  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(1).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factiial 
iaaiM(s)  on  which  a  bearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  o^ector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
fbllowriog:  There  is  genuine  and 
substantial  issue  of  feet;  there  is  a 
reasonable  poaaibility  that  available 
evidence  idiantified  by  the  requestor 
would,  if  estabUahed,  resolve  one  or 
mora  of  such  iames  in  fevor  of  the 
requestor,  taking  into  account 
unconteated  claims  or  fects  to  the 
contrary;  and  reeetution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  juatify 
the  action  requested  (40  CFR  178.32). 

VI.  Public  Record  and  Electronic 
Satmiasions 

EPA  has  established  a  record  for  diis 
rulemaking  under  docket  number  (OPP- 
300503 A]  (including  any  comments  and 
data  submitted  electronioally).  A  public 
version  of  this  record,  including 
Pl^lited.  paper  versions  of  electrooic 
comments,  which  does  not  include  any 
information  claimed  as  CBI.  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  iaoilfed  in 
Room  1132  of  the  Public  RespooM  and 
Program  Resources  Branch,  Field 
Operations  Division  (7S06C),  Ofifice  of 
Pesticide  PrograoM.  Environmenlal 
Protection  Agency,  Crystal  hiall  #2, 
1921  Jefferson  Davis  Highway. 
Arlii^n,  VA. 

Electronic  ooaueents  may  be  aeat 
directly  to  EPA  et 

opp-dockalSqMBiaU.apa.gDv. 

Electronic  comments  muat  be 
submitted  as  an  ASCD  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  direcdy  in  writing.  The 
official  rulemaking  record  is  the  paper 


record  maintained  at  the  address  in 
"  AIH3RESSES "  at  the  beginning  of  this 
document 

Vn.  Regulatory  Assessment 
Raqusremenls 

This  action,  which  revokes  tolerances 
previously  established  under  FFDCA 
section  408(e),  is  not  subject  to  review 
by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866,  entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
or  Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997).  In 
addition,  this  action  does  not  contain 
any  information  collections  subject  to 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq. ,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875.  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28. 
1993),  special  considerations  as 
required  by  Execudve  Order  1 2898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994)  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entided  Protection  of  ChiMren  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19685,  April  23. 1997). 

In  addition,  pursuant  to  section  605(b) 
of  die  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.),  the  Agency  hereby 
certifies  that,  absent  extraordinary 
circumstances,  the  revocation  of  a 
tolerance  after  the  use  of  the  related 
pesticide  becomes  illegal  in  this  country 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Because  the  following  fectual  basis  is 
applical>le  to  all  tolerance  revocatiens,  it 
will  also  serve  as  the  generic 
certification  for  the  promulgation  of  any 
future  tolerance  revocation  unless 
otherwise  stated,  and  EPA  will 
incorporate  it  by  reference  in  fiitxuB 
individual  tolerance  revocations. 

The  certification  presented  above  is 
based  on  the  following  rationale.  In  the 
case  of  domestically  grown  food,  the 
tolerance  revocations  contained  in  this 
notice,  as  is  generally  the  case,  will  have 
no  economic  impact.  The  associated 
pesticide  registered  uses  have  already 
been  canceled.  Since  U.S.  growers  may 
no  longer  use  the  pesticide  in  those 
ways,  revoking  the  tolerance  should 
have  no  effect  on  food  grown  in  the 
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United  States,  after  cancellation  of  the 
registered  uses  of  the  pesticide.  As  for 
food  grown  before  the  cancellation 
occuned.  it  will  not  be  considered 
adulterated  if  it  was  treated  in  a  way 
that  complied  with  the  tolerance  in 
effiect  at  die  time  of  treatment. 

The  revocation  of  a  pesticide 
tolerance  generally  has  a  greater 
potential  to  affect  foreign-grown  food, 
since  the  uses  of  the  pesticide 

Erohibited  in  the  United  States  may  still 
a  lawful  in  othw  countries.  If  foreign 
growers  use  the  pesticide  in  the  ways 
prohibited  in  the  United  States,  the  food 
they  grow  will  be  considered 
adulterated  once  the  tolerance  is 
revoked.  However,  while  revocation 
may  have  an  eamomic  efliBct  on  foreign 
growers  that  import  food  to  the  United 
States,  the  RFA  is  concerned  only  with 
the  e£bct  of  U.S.  regulations  on 
domestic  small  mtities. 

The  revocatfon  of  a  pesticide 
tolerance  may  also  have  an  efiisct  on 
domestic  importen  of  foreign-^own 
food,  to  the  extent  their  suppUen  use 
pesticides  in  ways  that  result  in 
residues  no  longer  allowed  in  the 
United  States.  However,  EPA  believes 
that  the  effect  on  U.S.  importeis  will 
generally  be  minimal.  Theoretically. 
U.S.  importers  could  face  higher  food 
prices  and  transactions  costs.  The 
revocation  of  a  particular  tolerance, 
however,  is  unlikely  to  have  a 
significant  impact  on  the  price  of  a 
commodity  on  the  intimational  maricet 
Transaction  costs  may  occur  as  a  result 
of  having  to  find  alternative  supplien  of 
food  untreated  with  pesticides  for 
which  tolwances  were  revoked. 
Affscted  importers  would  have  the 
options  of  finding  other  supplien  in  the 
same  country  or  in  other  countries,  or 
Inducing  the  same  supplier  to  switch  to 
alternative  pest  controls.  Given  the 
existence  of  these  options,  EPA  expects 
that  any  price  increeses  or  transaction 
costs  FMulting  from  revocations  will  be 
minor.  Any  such  impacts  %vill  be  fiirthw 
reduced  by  the  FDA's  enforcement 
policy  of  not  considering  imported 
foods  with  residues  adulterated  until,  in 
most  cases,  three  yeers  after  the  effective 
date  of  the  revocation.  EPA  has 
revievred  its  available  date  tm  imports 
and  foreign  pesticide  usage  and 
concludes  that  there  is  a  reasonable 
international  supply  of  food  not  treated 
with  the  revoked  pesticides,  generally 
within  the  same  coimtries  from  which 
the  relevant  commodities  are  currentiy 
imported. 

Moreover,  whatever  the  effect  on  U.S. 
importers  of  foreign-grown  food.  EPA 
believes  that  it  woiUd  be  inappropriate 
and  inconsistent  with  the  purpose  of  the 


RFA  to  ameliorate  that  effect  To  the 
extent  any  adverse  efCact  occurs,  it  will 
be  the  result  of  foreign  growers  using 
pesticides  in  vfays  not  allowed  in  the 
United  Stetes.  Domestic  growers  have 
no  choice  but  to  refrain  from  using 
pesticides  in  ways  prohibited  by  U.S. 
law.  U.S.  growrera  and  those  who  follow 
them  in  the  chain  of  commerce  — 
distributors  and  consumers  —  will  bear 
the  cost  of  complying  with  U.S.  law.  For 
EPA  to  somehow  address  the  economic 
efiisct  of  the  revocation  on  U.S. 
distributon  of  foreign-grown  food 
would  potentially  give  those 
distributon  a  ccnnpetitive  advantage 
over  distributtns  of  U.S.-grown  food, 
and  that  advantage  could  potentially 
translate  to  a  competitive  advantage  for 
foreign  growen  over  domestic  growera. 
The  RFA  Mras  enacted  in  part  to  preserve 
competition  in  the  marketplace,  and  it 
would  be  perverse  to  implement  it  in  a 
way  that  creates  competitive  inequities, 
particularly  between  U.S.  and  foreign 
products. 

Finally.  EPA  notes  that  potnitial 
increased  costs  to  importen  would  not 
be  cognizable  as  groiuids  for  not 
revoldng  the  tolerance.  Because  no 
extraordinary  circumstances  exist  as  to 
the  present  revocation  that  would 
change  EPA's  above  analysis,  the 
Agency  hereby  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification  and  the  above 
rationale  has  been  provided  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Vm.  Sdbnfeskm  te  Co^pess  e^  tfw 

General  AocouBtug  OflBoe 

Under  5  U.S.C  801(aMlXA),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
infiirmation  to  the  U.S.  Senate,  the  U.S. 
House  of  Representetives,  and  the 
Comptroller  General  of  \ha  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Fadsral  Magfelar. 
This  is  not  a  major  rule  as  defined  by 
5  U.S.C  804(2). 

LfetefSiA^etls 

40CPRP(utl80 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  paste.  Reporting  and  recordkeeping 
requiremente. 

40CFRPaitl85 

Environmental  protection.  Food 
additives,  pesticides  and  paste. 


40  CFR  Part  186 

Environmental  protection.  Animal 
feeds.  Pesticides  and  pests. 

Dated:  November  14, 1097. 

IackE.Hoa>iB0V. 

Acting  Director,  Special  Review  and 
Bere^gtration  Division,  Office  ofPetticide 
Ptoffoau. 

Therefore,  40  CFR  parts  180. 185  and 
186  ai%  amended  as  follows: 

PARTiaO-CAMeNOEDI 

1.  In  part  180: 

A.  The  authority  dtetion  for  part  180 
continues  to  read  as  follows: 

AMAarltr.  21  U.S.Q  S46a  and  371. 

B.  Put  180  is  amended  as  follows:. 

L  By  removing  the  phrase  "berley, 
forage."  wherever  it  appean  in  part  180. 

ii.  By  removing  the  phrases  "barley, 
ftnage.  green."  and  "barley  green 
forage,"  wherever  they  appear  in  part 
180. 

iii.  By  ramoving  the  phrases  "peanute, 
hulls."  "peanut  vine  hulls."  "peanut 
hulls."  or  "peanute  (hulls)  pre-H." 
wdierever  they  appear  in  part  180. 

C  Section  180.111  is  ammded  M 
foUows: 

L  By  designating  the  tnfi^Hng  text  as . 
paragraph  (aMD.  and  adding  a  paragraph 
(a)  heading. 

ii.  By  removing  the  phrases  "lupine, 
hay  (PRE-H)"  and  "lupine,  straw  (Pre- 
H)"  from  the  taUe  in  new^  deaigyiated 
peregraph  (aXl). 

iii.  By  adding  and  reserving  i 
paragr^ihs  (b),  (c)  and  (d)  widi 
paregrqih  headings. 

The  additions  read  as  follows: 

fiaam 


(a)  Genaul.  (1)  •  •  • 

(b)  Section  18  emergency  exemptimis. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  reudues. 
[Reserved] 

fiao.206    (Amendedl 

D.  Section  180.205  is  amended  by 
removing  the  phrase  "lentil,  fbrage" 
wherever  it  appears. 

1180.277   [Ramowedl 

E.  By  removing  §  180.277. 

F.  By  revising  §  180.268  to  read  as 
follows: 
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|1tOJM    2-(TMocyano- 
iMlhyNMo)lMfuo<Ma«>l«: 


(a)  General.  Tolerances  are 
established  for  negligible  residues  of  the 
fungicide  2-(thiocyanomethylthlo) 
benzothiazole  in  or  on  barley  (fodder, 
grain  and  straw),  com  (fodder,  forage, 
and  grain),  cotton  forage,  cottonseed, 
oats  (fodder,  forage,  grain,  and  straw), 
rice  (grain  and  straw)  safflower  (seed), 
sorghum  (fodder,  forage,  and  grain}, 
nigarbeets  (roots  and  tops),  anid  wheat 
(fodder,  forage,  grain,  and  straw)  at  0.1 
part  per  million. 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
PBgistraUons.  (Reserved) 

(d)  Indirect  or  inadvertent  residues. 
(Reserved) 

G.  Section  180.314  is  amended  as 
follows: 

i.  By  designating  the  existing  text  ss 
paragraph  (a)  and  adding  a  paragraph 
heading. 

ii.  By  removing  the  phrase  "lentils, 
forage"  wherever  it  appeals  in 
§180.314. 

iii.  By  adding  and  reserving  new 
paragraphs  (b).  (c)  and  (d)  with 
paragraph  headings. 

The  additions  read  as  follows:, 

|18lkai4    8-2AS-Tr(cMoroallyl 


(a)  General.  •  •  • 

(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved) 

H.  Section  180.330  is  amended  as 
follows: 

i.  In  pcuagraph  (a)  by  adding  a 
paragraph  heading. 

ii.  By  removing  the  phrase  "alfalfa, 
chaff,  or  seed"  bom  the  table  in 
paragraph  (a). 

iii.  By  adding  an  entry  in  alphabetical 
order  to  the  table  in  paragraph  (a)  for 
"sorghum  milled  fractions  (except 
flour)." 

iv.  By  redesignating  paragraph  (b)  as 
paragraph  (c),  and  adding  a  paragraph 
heading  to  newly  designated  paragraph 
(c). 

V.  By  adding  and  reserving  new 
paragraphs  (b)  and  (d)  with  paragraphs 
headings. 

The  additions  read  as  follows: 

1180.330    S-(2-(Ethylaumnyl)ethyq  O,  O- 
dhiMttiyl  ptMMpliofotMoelSi  tolefanoes  for 


Pamper 

•  •                  • 

■                        • 

Sofghum  mMed  iractiDns  (ex- 
oapl  Hour)  

•  •                          • 

•                          • 

• 
2.0 

• 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tohrances  with  regnal 
registrations.  •  •  • 

(d)  Indirect  or  iitadvertent  residues. 
(Reserved] 

I.  Section  180.332  is  amended  as 
foUovfs: 

i.  By  designating  the  existing  text  as 
paragraph  (a)  and  adding  a  paragraph 


ii.  By  removing  the  phrase  "lentils, 
forage"  wherever  it  appears  in 
S  180.332. 

iii.  By  adding  and  reserving  new 
paragraphs  (b).  (c)  and  (d)  with 
paragraph  headings. 

The  additions  read  as  follows: 

1180.332    4  Aiwhw  8  (l.l-dfciiediylettif 0-3- 
#M«iylM^lA4-trtMln-6<4ll>-ona; 


(a)  Geneml.  •  •  • 

(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  vnth  regional 
regittrations.  [Reserved) 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 


fiaOJOft   (/ 

J.  Section  180.368  is  amended  by 
removing  from  the  table  in  paragraph  (a) 
the  phrases  "barley,  forage." 
"buclLwhaat,  fodder."  and  "buckwheat, 
forage." 


1180,378    [t 

K.  In  §  180.379.  in  paragraph  (a)(3)  by 
removing  from  the  table  the  entries  for 
dried  apple  pomace,  dried  tomato 
pomace,  sugarcane  bagasse,  and 
sunflovrer  hulls. 

L.  By  revising  180.408  to  read  as 
follows: 


1180.408    Mstalaiyt; 


(a)  General. 


for 


(a)  General.  Tolerances  are 
established  for  the  combined  residues  of 
the  fungicide  metalaxyl  |N-(2,6- 
dmethylphyenyl)-N-(methoxy  acetyl) 
alanine  methylester]  and  its  metabolites 
containing  the  2,6-dimethylaniline 
moiety,  and  N-(2-hydroxy  methyl-6- 
methylphenyl)-A/-(methoxyacetyl)- 
alanine  methyl  ester,  each  expressed  as 


metalaxyl  equivalents,  in  or  on  the 
following  raw  agrictdtural  commodities: 


CommodKy 


AlWia.  fcwaQS . 


Aknonds  

Aknonds,  huMs  , 

Apples  ...„..^..... 

Apple,  pomaoe  (we() 
Aaperagus  „ ~ 


Brassica  (cote)  leafy  vegetables 
group  (except  brooooN,  cab- 
bage, cauliflower,  brusaals 
ipfouts,  and  mustsid  gresMl 

BrooooH _ 

Bruasels  aprouls 


CsMe.  Mdney 
CaMe,  iv* ... 
CalWe,  meet  . 
Canto,  mbyp  (I 

and  Kver) 

Caiiinwaf — 

Cereal  grains  (enoapt 

bwtay,  and  cats) 

amis  truN 

Cikua.pu|p 
Clover,  tarage 

Clover,  hay 

Cottonseed  ...„.....m,.~~..~.~ 

CrantMfiy „..._.._.>.^. 

Cucurbit  vegetables  group . 


Ruling  vegetables  (( 
cucurtsMs)  group 

Ginseng „. 

Goals,  tal . 


Goals.  Mdney 

Goats,  Bver 

Goats,  meat  

Goats,  mbyp  (esoapt  kidney 

and  liver)  >-« 

Grain,  crapS  .>..^~ — 

Grapes 


Grass,  tonige  „........„.„._..>...... 

Grass,  hay  ....„„....„.,...»._..._.. 

nogs.  mS  .•...m..***«*.*........mm.,*.**« 

riogs.  Honey  .••••••»•.».*•.«».••••••. 

Hogs,  meal  - 

Hogs,  mbyp  (except  iddney  and 

Hver) 
Hops,  Ay  — . 
Hogs,  green  .„ 

Horses,  fat  

Horses,  kidney 


Parts  per 
miMon 


Horses,  meet  

Horses,  mt>yp  (except  kidney 
and  Hver)  

Leefy  vegetables  (except  bras- 
sica) group  (except  spinach) 


6.0 
20.0 
03 
10.0 
0.2 
0.4 
7J0 
4.0 
0.1 

ai 

2.0 


0.1 
2J0 
2J0 
1.0 

a4 

0l4 
04 
0.05 

OJ06 
IjO 

ai 
Mi 

7J0 
1.0 
2.5 
0.1 
4.0 

^x^ 

(IjOS 

1.0 
3i) 
0.4 

a4 

0.4 
0.06 

0.06 

0.1 

2J0 
10.0 
2S.0 

0.4 

a4 

04 

0.05 

O05 

2.0 

2.0 

04 

0.4 

04 

O06 

0J06 

5.0 
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CommodNy 


Leaves  of  root  and  tuber  vege- 
tables (humen  food  or  animal 
Ised)  group 

Legume 


legume  vegetable  folage  

Legume  vegelabto  group  (dry 

or  succulent) 

Lettuce,  head 


Onions,  dry  but) 
Onions,  green  „„ 
Peenul,  hay  ....,.„ 
Peenul.  meal  ..>» 

Peenut.  nuts 

Peanut,  shells  .... 
Peenul,  vines 


Parts  per 


>  dried,  proceaeed 

■  ^^'•y ,  ^M  .......I......— .«..«••••••.•••• 

PouKry.  kidney  ~>„......_......^. 

"^^•Wy.  W^m .— .M».«..MM» 

r^owey.  meai _..._.............. 

Poultry,  mbyp  (except  kidney 

POMOM T-r-r--T., ■■■,■._. 

ftot  and  tuber 

group 
Sheep,  fat 

Snoflp,  niMi  ........„.•«....„.„. 

^hesp.  mbyp  (except  kUnsy 

and  Hver)  ...._ 

Soybean,  gnrin 

Soybean,  huls 

Soybean,  meal 

Soknach 

Slonellruil  group 

Sfrasil 

Sugar 

Sugar 

Sugar  beet  (reels) 

Sugar  beet  <lope) 


15.0 

SJO 
SJO 

02 
5.0 
O02 
5.0 
3.0 
1O0 
2DJ0 
Ii) 
0.2 
2.0 
2O0 
0.1 
01 
01 
4J0 
0.4 
04 
04 
O05 

O06 

OS 

OS 

0.5 
0.4 
04 
04 
O06 

O06 
.    1J) 

2.0 

2J0 
1O0 

1.0 
10J0 

01 

1i> 

OS 
10.0 

01 

01 

OS 


(b)  Section  18  emergettcy  exemptions. 
IReserved) 

(c)  Tolwances  with  regional 
registrations.  Tolerances  with  regional 
legistraticm  (refer  to  §  180.1(n))  are 
established  for  the  combined  reeidues  of 
the  fungicide  metalaxyl  (N-(2.0- 
dimethylphenyl)-A^(methoxyacetyl) 
alanine  methyl  ester]  and  its  metabolites 
containing  the  2.6-dimethylaniline 
moiety,  and  AK2-hydroxy  methyl-O- 
methyl)-A^(medioxyacetyl>«lenine 
methylester.  each  expressed  as 
metalaxyl.  in  or  on  the  following  raw 
agricultural  commodity: 


CommodNy 


Papaya 


Pans  per 


0.1 


(d)  Indirect  or  inadvertent  tolerances. 
Tolerances  are  established  for  indirect 
or  inadvertent  residues  of  metalaxyl  in 
or  on  the  raw  agricultural  commodities 
when  present  therein  as  a  result  of  the 
application  of  metalaxyl  to  growing 
crops  listed  in  paragraph  (a)  of  thi« 
section  and  other  non-food  crops  to  read 
as  follows: 


Commodity 


Berley,  grain  ..».„«_..._.......„ 

Barley,  fodder  ....~.........„„_. 

Bertey,  siraw „ 

Cereal  grains  group  (eeoept 
wheal,  barley,  and  oai^. 


Cereei  gralna  group  (except 
wrtwal.  barley,  and  oal^. 


Cereei  grains  group  (axoapt 
wheat,  bertey.  end  oats). 


Oat,  fodder 
OM.foiaBe 
Oal,  grain  ... 
Oal.  straw  .. 


wneai.  KMage 
wnea^  gram  .. 
Wheat.! 


Part  per  mi- 


lon 


02 
2i> 
2J> 


1J) 


1.0 


14) 
2.0 
2J) 
0.2 
2.0 
2.0 
ZO 
0.2 
2.0 


M.  Section  180.422  is  amended  by 
adding  paragraph  (aK3)  to  reed  as 
follows: 


§180402 


(a)  •        •        • 

(3)  A  feed  additive  tolerance  of  0.02 
part  per  million  is  established  for  the 
combined  residues  of  the  insecticide 
tralomethrin  ((S)-a/piNi-cyano-3- 
pfaenoxybenzyHlil.3S)-2.2-dimethyl-3- 
[{RS\-\  .2.2.2-tetrabronioetiiyl] 
cyclopropenecaiboxylate)  aind  its 
metabolites  cw-deltamethrin  {(Sy-alpha- 
cyano-3-ph«ioxybenzyHl/t3/0-3-(2.2- 
dibromovinyl)-2,2- 

dimethylcyclopropenecarboxylate]  and 
trans-deltamedirin  ((S)-a/p/ia-cyano-3- 
phenoxybenzyl  (l5.3iO-3-(2.2- 
dibromovinyl)-2,2- 
dimethylcjrdopropanecarboxylate  as 
follows: 

(i)  In  or  on  all  feed  items  (other  than 
those  covered  by  a  higher  tolerance  as 
a  result  of  use  on  growing  crops)  in 
feed-handling  establishments. 

(ii)  The  insecticide  may  be  present  as 
a  residue  from  application  of 
tralomethrin  in  fsed-handling 
establishments,  including  feml 
manufacturing  and  processing 


establishments  in  acccmlanoe  with  the 
following  prescribed  conditions: 

(A)  Application  shall  be  limited  to  a 
general  surface  and  spot  and/or  crack 
and  crevice  treatment  in  feed-handling 
establishments  where  feed  and  feed 
products  are  held  or  processed.  General 
surface  application  may  be  used  only 
when  the  facility  is  not  in  operation 
provided  exposed  feed  has  been  coveied 
or  removed  from  the  area  being  treated. 
All  feed-contact  siufaces  and  equipment 
must  be  thoroughly  cleened  after 
general  surface  applications.  Spot  and/ 
or  crack  and  crevice  application  may  be 
used  while  the  facility  is  in  operation 
provided  exposed  feed  is  covered  or 
removed  from  the  area  being  treeted 
prior  to  application.  Spray 
concentration  shall  be  limited  to  a 
maximum  of  0.06  percent  active 
ingredient  Contamination  of  fised  and 
fiMd-  contact  surfaces  shall  be  avoided. 

(B)  To  assure  safe  use  of  the 
insecticide,  its  label  and  labelling  shall 
ctrnfonn  to  that  registered  with  the  US. 
Environmental  Protection  Agency  and 
shall  be  used  in  ecoordanoe  with  such 
label  and  labelling. 


PART  18fr-[AMENDEiq 

2.  In  part  185: 

A.  The  authority  citMfon  for  pert  185 
is  revised  to  reed  as  follows: 

:  21  \iJ&.C  348a  and  348. 


•  1 


B.  Section  185.3850  is  amended  ss 
follows: 

L  By  transfanring  the  text  of 
§  185,3850  to  S  180.111.  and 
redesignating  it  as  panigF^>hs  (aX2) 
introductory  text.  (aK2Ki).  (aX2XU). 
(aX2Xiii).  and  (aX3).  respectively. 

iL  ^  removing  the  remainder  of, 
§185.3850. 

PAWTiee    lAMEMPEPl 

3.  In  part  186: 

A  The  authority  citation  for  part  188 
is  revised  to  reed  as  followrs: 

;  21  .U.S.  C  342. 348.  and  371. 


fisoao 


B.  Section  188.250  is  amended  as 
follows: 

i.  By  removing  from  the  table  the 
entries  for  "Sugarcane  bagasse"  and 
'Tomato  pomace,  dried." 

ii.  By  transfsning  the  remaining 
entries  in  the  table  and  adding  them 
alphabetically  into  the  table  in 
S  180.332(a). 
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iii.  By  removing  the  ramaindar  of 
S  186.250. 

fiause   [AiMndadI 

C  Section  186.350  is  amended  by 
removing  the  entry  beginning  with  "70 
parts  per  million  in  dried  apple 
pomace...". 

1188.460    [Amendad] 

D.  Section  186.450  is  amended  by 
removing  the  phrase  "citrus  molasses 
and". 


E.  By  removing  §  186.600. 

1188.1000    (Amandad) 

F.  Section  186.1000  is  amended  by 
removing  from  the  table  in  paragraph  (a) 
the  entry  for  "apple  pomace,  dried," 
"com  soapstock,"  "grape,  pomace, 
dried."  and  "sunflower  seed  hulls." 


1 188.1078    (/ 

G.  Section  18B.1075  is  amended  by 
removing  from  the  table  in  paragraph  (a) 
the  entry  for  "soybean  soapatock." 


1 188^1860 

H.  Section  186.1350  is  amended  by 
removing  the  entry  in  the  table  for 
"apple  pomace,  dried." 

L  Section  186.1650  is  revised  to  read 
as  follows: 


1188.1880 

Tolerances  are  established  frir 
combined  residuea  of  the  insecticide 
dialifor  (S-{2H±loro-l- 
phthalimidoethyl)  O.Odiethyl 
phosphorodithioate)  and  its  oxygen 
analog  S-<2-chlon>-l-phthalimido-«thyl) 
O.O^Uethyl  phospborothioeta  in  or  on 
the  following  processed  foods  when 
present  therein  as  a  result  of  application 
to  the  following  growring  citrus: 


CommodNy 

Dried  cirua  pulp .... 

16 

•  18818080    I* 

J.  Section  186.2000  is  amended  by 
removing  the  entry  in  the  table  for 
"Soybean  soap  stock." 

1108.8400    [Ramowed] 

K.  Section  186.2400  is  removed. 

I188J700    [Amended] 

L.  Section  186.2700  is  amended  by 
removing  frnm  the  table  in  paragraph  (a) 
the  entry  for  "raiain  waste." 

1188.2860    (Amandad] 

M.  Section  186.2950  is  amended  by 
removing  £rom  the  table  the  entries 
"apple  pomace  (dried)."  "citrus 


molasses."  "grape  pomace."  and  "raisin 
■te." 


I188J080    [Hamowad] 
N.  Section  186.3050  is  removed. 

O.  Section  186.3250  is  revised  to  read 
as  follows: 

I188.38S0    Fluezifop^Mityl. 

Tolerances  are  established  for 
residues  of  (±)-2-(4-((5-<trifluoromethyl)- 
2-pyridiny  I  loxylphenoxy  Ipropanoic 
acid  (fluazifop),  both  free  and 
conjugated,  and  of  (±)-butyl  2(4-((5- 
(trifluoromethyl)-2- 
pyridinyl  loxy  Iphenoxylpropanoate 
(fluazifop-butyl).  all  expressed  as 
fluasifop.  in  or  on  the  following  Cseds: 


Food 


Soybean, 


2J0 


t18tJI80  and  188.1480    IWameesd] 

P.  Sections  186.3350  and  186.34S0  are 
removed. 


•  1 


(AMMndMl) 


Q.  Section  186.3550  is  amended  by 
removing  from  the  table  in  paragraph  (a) 
the  entries  "apple  pomaoe.  dried." 
"grape  pomace,  dried."  and  "raisin 
waste." 

§188>JVM    [Amandadl 

R.  Section  186.3750  is  amended  by 
removing  from  the  table  the  entries 
"grape,  pomace,  dry,"  "raisin  waste," 
and  "soapstock." 


M1M-4000and1l 

S.  Sections  186.4000. 186.4800  are 
removed. 

T.  Section  186.4075  U  revised  to  read 
as  follows: 

fl88.407B    Piclanoloe. 

A  regulation  is  established  permitting 
residues  of  the  insecticide  profenofos 
10-(4-bromo-2-chlorophenyI)-0-ethyl-S- 
propyl  phosphorothioatel  and  its 
metabolites  converted  to  4-bromo-2- 
chlorophenol  and  calculated  as 
profenofos  in  cottonseed  hulls  at  6.0 
ppm. 


f188J000    [i 

U.  Section  186.5000  is  amended  by 
removing  the  entries  in  the  table  for 
"spple  pomace,  dried"  and  "grape 
pomace,  dried." 


1188.6450    [Ramewed] 

V.  Section  186.5450  is  removed. 
[PR  Doc.  07-32788  Filed  12-16-47;  6:45  and 
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RM3067-AC71 

NatlonsI  Flood  Ir 

INFIP);  Standard  Flood  Insuronoo 

Policy 

AO0ICV:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Final  rule. 

OUMMARY:  This  rule  increases  the 
amount  of  the  deductible  under  the 
Standard  Flood  Insurance  Policy — from 
$750  to  $1 .000 — for  structures  with 
subsidised  coverage. 

^FECPVE  DATE:  May  1. 1006. 
FOR  mRIMHI  ■MNtMATION  CONTACT: 
Cfaailes  M.  Plaxico.  Jr.,  Federal 
Emergency  Management  Agency. 
Fedeial  Insurance  Administration,  202- 
646-3422.  ffacsimile)  202-646-4327. 

8irriiMniTi>iTTirniii«Tinii  fin 

October  7. 1907.  FBMA  published  in  the 
Fadaral  EagMar.  62  PR  52304.  a  ^ 

proposed  rule  to  amend  the  ragulations 
of  the  National  Flood  Insurance  Program 
(NFIP)  to  increase  the  deductible  baax 
$750  to  $1,000  for  structures  widi 
subsidised  coverage.  The  proposal  also 
described  a  buy-back  feature  thMi  wrould 
permit  insureds  to  "buy  back.'  in 
consideration  of  additional  premium,  a 
reduced  deductible  under  the  Standard 
Flood  Insurance  Policy  (SFIP). 

During  the  comment  period, 
comments  were  received  from:  The 
Flood  Insurance  Producen  National 
Committee  (FIPNC),  a  staff  underwriter 
from  one  of  the  insurance  companies 
participating  in  Ute  NFIP's  Write  Your 
Own  (WYO)  program,  and  the 
Association  of  State  Flood  Plain 
Managers  (ASFPM). 

FIPNC  agreed  with  the  proposed 
change  in  its  entirety  and  recommended 
that  the  amount  of  the  reduced 
deductible  that  a  policyholder  could 
buy  beck  be  set  at  $500.  While  the 
policy  language  itself  will  remain  silent 
on  the  amount  of  the  reduced  buy-back, 
the  $500  figure  is  the  smount 
contemplated  by  the  Federal  Insurance 
Administration  in  implementing  this 
rule. 
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The  underwriter  fitim  one  of  the  WYO 
companies  expressed  concern  that 
changing  the  deductible  would 
introduce  complexities  that  would 
undermine  the  NFIP's  growth  and 
policy  sales  goals.  Assuming  that  the 
commenter  is  referring  to  the 
underwriting  steps  to  reduce  the 
deductible  to  $500  for  an  additional 
charge,  any  additional  complexity  is 
more  than  o£bet  by  the  ability  of  the 
insured  to  purchase  the  desired 
covwage.  Since  optional  increased 
deductibles  have  already  been  available 
for  many  3rean.  it  would  appear  that  the 
flexibility  to  reduce  the  deductible  does 
not  add  any  laige  degree  of  complexity 
in  writing  the  policy. 

The  underwriter  also  expressed 
concern  that  increasing  the  deductible 
and  oCbring  a  buy-back  would  require 
"enormous  changes"  to  the  computer 
s)rstems  of  a  participating  company.  It  is 
unclear  why  this  would  be  necessary. 
The  FIA  considted  with  the  NFIP 

•   Bureau  and  Statistical  Agent  and  several 
WYO  companies  liefore  initiating 
rulemaking.  There  was  no  indication  at 
all  that  establishing  a  surcharge  for  an 
optional  deductible  would  pose  any 
diCBculty.  From  past  experience,  the 
proposed  lead-time  for  implementing 
this  chanse  should  be  adeciuate. 

The  underwriter  also  raised  the 
question  of  whether  Imoeesing  the 
deductible  would  "provide  enough 
benefit  to  vrairant  such  a  drastic 
change."  h  is  FEMA's  position  that  the 
change  is  fer  from  "drutic"  and  actually 
is  only  a  modest  one  for  agents  and 
companies  participating  under  the  WYO 
Program.  The  reason  for  implementing 
this  change  is  to  benefit  the  general 
body  of  taxpajpers  by  distributing  costs 
more  equitably  between  the  puWc 
tajqwyen  who  have  subsidised  the 
coverage  and  the  policyholden  who 
benefit  from  less  than  actuarial  rates. 

The  last  issue  raised  by  the  insurance 
underwriter  focused  on  whether  the 
deductible  will  be  accepted  by  mortgage 
companies  and  recommended  that 
FEMA  coordinate  the  rule  change  widi 
lending  institutions  prior  to 
implementation.  It  is  a  standard 
procedure  for  FEMA  to  coordinate  with 
the  Federal  agencies  that  n^ulats 
lending  activities  any  change  connected 
with  the  National  Flood  Insurance 
Program.  This  change  will  be  no 
exception.  Befine  the  efiisctive  date  of 
May  1. 1098,  in  addition  to  the  close 
coordination  FEMA  will  make  with 
these  agencies.  FEMA  will  incorporate 
this  cluucige  in  its  lenders  workshops 
scheduled  for  this  fiscal  year. 

ASFPM.  the  third  commenter. 
believed  that  the  "Federal  Insiuance 
Administration  (FIA)  has  unnecessarily 


narrowed  its  options  for  building 
reserves  for  catastrophic  loss  years." 
ASFPM  recommended  that  before  FIA 
inaugurates  an  increase  in  the 
deductible  for  subsidized  policies  other 
measures  should  be  taken.  ASFPM  said 
that.  "Limiting  the  options  to  those 
whose  costs  are  borne  by  the  policy 
holder  ignores  a  number  of 
programmatic,  process,  and  operational 
measures  that  should  be  examined.  FIA 
has  a  responsibility  to  demonstrate  to 
Congress,  and  the  rate  payen,  that  its 
performance  as  a  business  is  efficient" 
FEMA  disagrees  that  it  has  restricted 
its  options.  To  increase  the  deductible 
for  subsidized  policies  through 
rulemaking,  which  is  die  necessary  and 
appropriate  vehicle  for  changes  to  the 
Standard  Flood  Insurance  Policy,  does 
not  prevent  FEMA  from  continuing  to 
pursue  other  program  improvements 
that  do  not  require  ndemaking,  such  as 
the  ones  recommended  by  the 
Association.  FEMA  does  not  believe  that 
it  serves  business  efficiency  by  delaying 
modest  actions  that  can  reasonably  be 
taken  now  to  reduce  outlays  from  the 
National  Flood  Insurance  Fund  while 
other  initiatives,  including  some  of 
those  propoeed  by  the  Association,  are 
already  underway  independent  of 
rulemaking. 

ASFPM  also  expressed  concern  that 
die  NFIP's  "  'administrative 
grandfathering'  measure  allows  a 
poticyholder  to  'lock  in'  a  rate 
regardless  of  future  rhimgmt  in  n^k  or  in 
the  mapped  Special  Flood  Hazard 
Area."  Unlike  Uie  "lock  in"  feature  of 
many  home  purchase  agreements  where 
a  homebuyer  may  "lock  in"  a  set    ■ 
interest  rate  for  his  at  her  mortgage  loan 
for  the  term  of  the  loan  and  can  thereby 
be  assured  of  the  same  moothfy 
payment  fiw  the  entire  term  of  the  loan, 
there  are  no  such  gnarantees  for  policy- 
holden under  the  NFIP.  While  the 
policyholder  with  a  pre-FIRM  structure 
may  be  eAtitled  under  the  NFIFs 
"administrative  grandfathering" 
provision  to  the  same  risk  classification, 
it  does  not  guarantee  that  the 
policyholder  will  not  experience  an 
increase  in  the  premium  paid  each  year 
for  flood  insiuance  coverage.  The  oitire 
issue  of  "administrative 
grandfathering,"  however,  is  under 
review  by  the  Federal  Insurance 
Administration.  In  the  meantime,  FEMA 
will  implement  this  modest  change  of 
increasing  the  deductible  for  subsidized 
policies. 

FEMA  agrees  wholeheartedly  with  the 
ASFPM's  recommendation  that 
underused,  low-cost  mitigation 
measures  should  be  encouraged,  such  as 
relocating  furnaces  and  hot  water 
heaters.  FEMA  encourages  such 


measures  in  its  Interagency  Hazard 
Mitigation  Team  Reports,  through  its 
publications  to  homeotvnras  and 
insureds,  by  assigning  mitigation 
specialists  to  assist  flood  victims  and 
communities  during  the  recovery 
process,  and  by  conducting  on-site 
mitigation  workshops  after  flood 
disasten.  States,  localities,  and  I^MA 
have  been  working  in  partnership  for 
yean  on  this  issue  and  will  continue  to 
work  to  implement  the  type  of  low  cost 
mitigation  measures  cited  by  the 
AssociatioiL  To  suggest  that  increasing 
the  deductible  should  be  delayed  until 
after  more  success  is  achieved  in  this 
area  is  not  reasonable. 

ASFPM  also  recommended  that 
FEMA  improve  "quality  control  whea 
policies  are  written  and  by  evaluating 
the  policies  currentiy  on  the  books." 
The  Association  argued  that  corrections 
in  ratings  "will  iiunease  premium 
income  in  a  manner  that  will  benefit  all 
policy  holders."  FIA  has  conducted 
studies  to  determine  the  possible  extent 
of  misrating.  These  studies  show  that 
only  a  relatively  small  percenti^  of 
NFIP  policies  are  misrated.  FEMA  has 
underway  efibrts  to  improve  the  quality 
of  underwriting  in  the  NFIP. 

First,  during  fiscal  year  1907,  the 
NFIP  conducted  396  woricshops  for 
insurance  agents  to  master  the 
underwriting  requirements  of  the  NFIP 
so  that  poli(^  will  be  rated  proporly 
wdian  submitted  to  the  NFIP  or  to  the 
Write  Your  Own  ctunpany  participating 
in  the  NFIP.  So  far,  150  workshi^  for 
agents  have  been  scheduled  for  fiscal 
year  1908. 

Second,  then  are  other  initiatives 
underway  designed  to  improve  the 
quality  control  ai  NFIFs  underwriting. 
In  May  1998.  FIA  will  use  a  Geographic 
Information  System  (CIS)  to  ensure  tKt 
structures  insured  by  PrefBrred  Risk 
Policies  (PRP)  are  in  fact  located  in 
zones  entitling  them  to  PRP  rates.  If  this 
proves  to  be  an  effective  tool  (at 
monitoring  structures  insured  qnder 
PRP  policies,  FIA  may  expand  the  use 
of  the  GK  system  as  s  quality  control 
tool  for  other  policies  as  well.  Also,  a 
condominium  re-inspection  pro-am 
has  been  an  eSactive  tool  to  ensure 
propw  rating  of  condominiums. 

ASPFM  cited  the  difficult  experience 
of  State  and  local  floodplain  managers 
in  administering  the  NFIFs  'substantial 
damage'  provision  after  significant  flood 
damage.  The  Association  recommended 
that  "FEMA  should  examine  current    ' 
methods  for  determining  'substantial 
damage'  and  seek  to  simplify  the 
process."  FEMA  has  long  recognized  the 
problems  with  regard  to  State  and 
community  implementation  of  the  NFIP 
substantial  damage  requirement  The 
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NFIP  tubstantial  ftsmsgs  lequiraoMnt. 
although  a  naoasaarj  step  to  leduoa 
flood  damages,  has  often  cieated 
financial  hardship  for  individual 
property  owners  who  must  comply  with 
a  Qoodplaln  management  ordinance 
which  requires  that  buildings  be 
elevated  or  floodproofed  to  an  alevatkm 
above  the  base  flood  elevation  (a  flood 
having  a  one  percent  chance  of  being 
equaleid  or  exceeded  in  any  given  year). 
FEMA  believes  that  the  new  Increased 
CkMt  of  Compliance  (ICC)  coverage 
under  the  Standard  Flood  Insurance 
Policy,  a  coverage  mandated  by  §  555  of 
Pub.  L  103-325  and  implemented  by 
FEMA  through  publication  of  a  final 
rule  on  February  25, 1997,  in  the 
Federal  Rsstaler  62  FR  8391,  will  help 
policyholdeiB  to  pay  for  the  additional 
costs  to  comply  with  State  or 
community  floodplain  management 
laws  or  ordinances  for  substantially 
rlsmagnd  as  well  as  repetitively 
damaged  buildings.  In  addition,  FEMA 
has  developed  the  "Residential 
Substantial  Damage  Estimator."  which 
is  a  computer  program  to  assist  State 
and  local  officials  in  estimating  building 
value  and  damage  costs  for  both  single 
family  and  manufactured  homes. 
Furthermore.  FIA  has  worked  closely 
with  the  Mitigation  Directorate  to 
develop  a  procedure  for  alerting  both 
the  local  community  and  the  FEMA 
RagkHial  Mitigation  staff  of  potential 
CMOS  of  substantial  dama^  alter  a  flood 
event  Once  sufficient  claLass  have  been 
paid  on  the  new  covan§a,  FEMA 
intends  to  evaluate  how  well  the  iOC 
coverage  is  working.  FEMA  will  also 
continue  to  examine  how  well 
communities  are  implementing  the 
substantial  damage  requirement  and 
evaluate  methoda  for  determining 
substantial  damage. 

The  Association  also  stated  that  "the 
claims  sdjustment  process  should  be 
critically  evaluated  to  determine  that 
claims  amounts  are  appropriate.  The 
Association  is  aware  of  anecdotal 
evidence  that  some  policyholders  may 
be  receiving  claim  payments  that  are  \n 
excess  of  dswage.  Occasionally,  it  is 
perceived  that  a  claims  adjiister  may  be 
lax  because  the  dollars  used  to  pay 
claims  are  not  the  responsibility  of  his 
or  her  insurance  company." 

On  the  broader  issues  of  clainu 
payments  and  fiscal  responsibility. 
F^IA  has  adopted  a  number  of 
safeguards  to  ensure  s  claim  program  of 
the  higbeet  quality  and  service  possible. 
A  company  participating  in  the  NFIP's 
Write  Your  Own  program  bears 
responsibility  for  overpayments  that 
result  from  error — and  not  simply  a 
matter  of  judgement — and  must 
reimburse  the  National  Flood  Insiuance 


Fund  for  overpayments  due  to  such 
errors.  FEMA  has  a  regular  system  of  re- 
inspections  and  audits  to  maintain 
quality  control  over  the  claim  process. 
The  NFIP  has  on  its  staff  experienced 
general  property  adjusters  who  conduct 
random  re-inspections  of  claims 
handled  by  each  of  the  companies 
participating  in  the  NFIP's  Write  Your 
Own  program.  In  addition  to  the  claims 
re-inspection  program,  claims  are 
audited  by  an  accounting  firm  selected 
by  FEMA's  Office  of  Inspector  General. 
Theee  audits  include  a  representative 
number  of  claim  files  for  eech  year  that 
are  reviewed  for  compliance  with  NFIP 
regulations.  Under  the  I>^FIP's  claim 
audit  procedures.  Write  Your  0«m 
companies  themselves  must  hire 
independent  suditors  to  do  audits  every 
two  years.  In  addition,  FLA  is  about  to 
concwct  a  study  that  «vill  review  the 
whole  process  of  claims  adjustments 
and  audits.  The  experience  from  past 
audits  and  re-inspections  is  that  claims 
overpayments  have  not  been  a 
significant  problem.  Nonetheless.  FEMA 
invites  concrete  evidence  on  any 
polic:yholders  who  may  have  received 
"claim  payments  ttiat  are  in  excess  of 
damage"  or  where  the  claims  adjuster 
"may  be  lax."  That  information  may  be 
submitted  directly  to:  Federal 
Emergency  Managemept  Agency. 
Federal  Insurance  Administration,  500 
C  Street  SW..  Washington,  DC  20472. 
Attention:  Director  of  Claims. 

The  Association  also  recommended 
that  the  eapeiise  sllowance — the  amount' 
of  premium  retained  by  companies 
participating  in  the  NFIP's  Write  Your 
Own  program,  especially  the  amount  of 
commission  paid  to  agents  for  policy 
renewals — be  examined  "carefully 
because  the  NFIP  is  fundamentally  a 
program  designed  to  reduce  federal 
disaster  expenditures  and  to  help 
floodplain  occupants."  FEMA  is  in  the 
process  of  evaluating  what  percentage  of 
the  expense  allowance  is  appropriate  for 
companies  to  retain  and  how  that 
should  relate  to  meeting  specified 
growth  goals. 

Finally,  the  Association  cited 
repetitive  leases  ss  a  "significant  drain 
on  the  National  Flood  Insurance  Fund" 
and  urged  "closer  examination  of  the 
repetitive  loas  problem  in  order  to 
determine  whether  certain  types  of  risks 
can  be  discriminated,  and  perhaps 
targeted  with  mitigation  information." 
The  problem  of  repetitive  losses  has 
presented  a  significant  challenge  to  the 
program.  In  the  past,  FIA  proposed 
several  remedies,  including  premium 
surcharges,  to  address  the  problem  of 
repetitive  flood  losses.  These  proposals, 
however,  encountered  political 


opposition  and  have  not  been 
implemented. 

CurrenUy.  FEMA  is  addressing  this 
problem  tlut>ugh  its  Community  Rating 
System  (CRS),  implementation  of  ICC 
coverage,  and  mitigation  grant  and 
assistance  programs  authorized  by 
Congress.  The  NFIP's  CRS.  through 
community-wide  premium  discounts, 
gives  incentives  to  communities  to 
mitigate  repetitive  flood  losses.  In 
addition.  Congress  authorized  IOC 
coverage  not  only  for  substsntially 
flood-damaged  buildings  but  also  for 
repetitively  flood-damaged  buildings  in 
States  and  communities  that  require 
compliance  with  laws  and  mdinances 
affecting  these  buildings.  With  passage 
of  the  National  Flood  Insurance  Reform 
Act,  Pub.  L.  103-325,  Congress  also 
authorized  establishment  of  a  Federal 
grant  program — Flood  Mitigation 
Assistance  (FMA) — to  provide  financial 
assistance  to  States  and  communities  for 
flood  mitigation  planning  and  activities. 
A  major  statutory  goal  of  FEMA  is  to     >. 
fund  cost-effective  mitigation  measures 
that  reduce  the  number  of  repetitively 
damaged  buildings.  FEMA's  Hazard 
Mitigation  Grant  Program  authorized 
under  §  404  of  the  Robert  T.  Stafibid 
Disaster  Relief  and  Emergency 
Assistance  Act  also  provides  financial 
assistance  to  States  and  communities  to  . 
fund  mitigation  meesuies  for 
repetitively  damaged  buildings 
following  s  major  disaster  declarstion. 
FEMA  wrill  continue  to  explore  other 
measures  to  address  the  issue  of 
repetitive  losses, 

Incraasing  the  deductible  is  one 
relatively  modest  step  that  is  expected 
to  reduce  outlays  from  the  National 
Flood  Insurance  Fund  by  S6.3  million  in 
the  first  bill  year  of  implementation. 
This  action  is  a  measured  change 
compatible  with  Congressional  intent 
for  the  program.  The  subsidy  study  that 
the  ASFPM  wished  to  see  completed 
before  the  increase  in  deductible  takes 
effect  is  intended  to  examine  the  affscts 
of  subsidy  changes  of  much  greater 
impact  and  wider  scope.  FEMA  intends 
to  pursue  s  balanced  approach  through 
its  program  initiatives  for  the  NFIP  with 
modest  reductions  in  subsidy  that  are 
consistent  with  the  larger  NFIP  subsidy 
issue.  These  efforts  complement  the 
recommendations  made  by  the 
Association.  FEMA  does  not  agree  that 
increasing  the  deductible  should  be 
delayed  imtil  larger  scale  solutions  are 
identified  and  implemented. 

National  Enviroiimmtal  Policy  Act 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4371  et  seq.,  and  the 
implementing  regulations  of  the  Council 
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on  Environmental  Quality.  40  CFR  parts 
1500-1508.  FEMA  has  conducted  an 
environmental  assessment  of  this  final 
rule.  The  assessment  concludes  that 
there  will  be  no  significant  impact  on 
the  himian  environment  as  a  result  of 
the  issuance  of  this  final  rule,  and  no 
Environmental  Impact  Statement  will  be 
prepared.  Copies  of  the  environmental 
assessment  are  on  file  for  inspection 
through  the  Rules  Docket  Clerk.  Federal 
Emergency  Management  Agency,  room 
840. 500  C  Street  SW..  Washington.  DC 
20472. 

Executive  Order  128M,  Regnlatmy 
Planning  and  Review 

This  final  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
§  2(f)  of  E.O.  12866  of  September  30, 
1993.  58  ra  51735,  but  attempts  to 
adhere  to  the  regulatory  principles  set 
forth  in  E.0. 12866.  The  final  rule  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866. 

P^ienrork  Seduction  Act 

This  final  nde  does  not  contain  a 
collection  of  information  and  therefore 
is  not  sut^ect  to  the  provisions  of  the 
Paperworii  Reduction  Act  of  1995. 

Exacnttve  Order  12S12,  Federalism 

This  final  rule  involves  no  policies 
that  have  foderalism  implications  imder 
E.0. 12612,  Federalism,  dated  October 
26. 1987. 

Encnthre  Order  1277|i,  Oiril  Jnatice 
lefiann 

This  final  rule  meets  the  applicable 
standards  of  §  2(bK2)  of  E.0. 12778. 

Coagressioaal  Review  of  AfSBcy 
Rnlemaldng 

This  final  rule  has  been  submitted  to 
the  Congress  and  to  the  General 
Accounting  Office  under  the 
Congressional  Review  of  Agency 
Rulemaldng  Act.  Pub.  L.  104-121.  The 
rule  is  not  a  "ma}or  rule"  within  the 
meaning  of  that  Act  It  does  not  result 
in  nor  is  it  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100,0004)00 
or  more;  it  will  not  result  in  a  major 
increase  in  costs  or  f»ices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  "significant  adverse 
effacts"  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

This  final  rule  is  exempt  (1)  from  the 
reqidrements  of  the  Regulatory 
Flexibility  Act.  and  (2)  from  the 


Paperwork  Reduction  Act  The  rule  is 
not  an  unfunded  Federal  mandate 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4.  It  does  not  meet  the 
$100,000,000  threshold  of  that  Act,  and 
any  enforceable  duties  are  imposed  as  a 
condition  of  Federal  assistance  or  a  duty 
arising  from  ptuticipation  in  a  voluntary 
Federal  program. 

List  ^Subjects  in  44  CFR  Part  61 

Flood  insurance. 
Accordingly,  44  CFR  Part  61  is 
amended  as  follows: 

PART  61-4NSURANCE  COVERAGE 
AND  RATES 

1.  The  authority  citation  for  Part  61 
continues  to  reed  as  foUows: 

Aodiority:  42  U.S.C.  4001  et  seq.; 
RaorganiiatioD  Plan  No.  3  of  1978, 43  FR 
41943.  3  CFR.  1978  Comp.,  p.  329;  E.O. 
12127  of  Mar.  31, 1979, 44  FR  19367, 3  CFR. 
1979  Comp..  p.  376. 

2.  Paragraph  C.  of  Article  7  of 
Appendix  A(l)  is  revised  to  read  as 
folioMTs: 

Appendix  A(l)— Federal  Eaaei^geBcy 
Management  Agency,  Federal 
Ineonmce  Administistfcm  Standmd 
Flood  InaorancePtoiky 
•        •        •        •        • 

Q  For  any  flood  insurance  policy 
issued  or  renewed  for  a  property  located 
in  an  Emergency  Program  community  or 
for  any  property  located  in  a  Regular 
Program  community  in  Zones  A,  AO. 
AH.  A1-A30.  AE.  AR.  AR/AE.  AR/AH. 
AR/AO.  AR/A1-A30,  AR/A,  VO.  VI- 
V30.  VE.  or  V  where  the  rates  available 
frv  buildings  built  before  the  effective 
date  of  the  initial  Flood  Insurance  Rate 
Map  or  Decembw  31, 1974,  whichever 
is  later,  are  used  to  compute  the 
premium,  the  amount  of  the  deductible 
for  eech  loss  occurrence  is  determined 
as  folloivs:  We  shall  be  liable  only  when 
such  loss  exceeds  $1,000,  or  the  amount 
of  any  other  deductible  that  you 
selected  when  you  applied  for  this 
policy  or  subsequently  by  endorsement 

3.  Paragraph  C  of  Article  7  of 
Appendix  AX2)  is  revised  to  reed  as 
follows: 

Appendix  A(2)-Paderal 

Managemeat  Agency,  Federal 
.  Inattraaoe  Adminislration  Standard 
Flood  Inaarance  Policy 

C  For  any  flood  insurance  policy 
issued  or  renewed  for  a  property  located 
in  an  Emergency  Program  community  or 
for  any  property  located  in  a  Regular 
Program  community  in  Zones  A,  AO. 
AH.  A1-A30.  AE.  AR,  AR/AE,  AR/AH. 


AR/AO,  AR/A1-A30.  AR/A.  VO.  VI- 
V30,  VE,  or  V  where  the  rates  available 
for  buildings  built  before  the  effective 
date  of  the  initial  Flood  Insurance  Rate 
Map  or  December  31. 1974,  whichever 
is  later,  are  used  to  compute  the 
premium,  the  amount  of  the  deductible 
for  each  loss  occurrence  is  determined 
as  follows:  The  Insurer  shall  be  liable 
only  when  such  loss  exceeds  $1,000,  or 
the  amoimt  of  any  other  deductible  that 
the  Insiued  selected  when  it  applied  for 
this  policy  or  subsequendy  by 
endorsement 
•        •        •        •        • 

4.  Paragraph  C.  of  Article  7  of 
Appendix  A(3)  is  revised  to  reed  as 
follo%rs: 

Appendix  A(3)— Federal 

Management  Agency,  Federal 
Insivance  Adniinista«tioa  Standard 
Flood  Insoranoe  Policy 

C.  For  any  flood  insurance  policy 
issued  or  renewed  for  any  property 
located  in  Zones  A,  AO,  AH,  A1-A30, 
AE.  AR.  AR/AE.  AR/AH.  AR/AO.  AR/ 
A1-A30,  AR/A.  VO.  V1-V30,  VE.  or  V 
where  the  rates  available  for  buildings 
built  before  the  effisctive  date  of  the 
initial  Flood  Insurance  Rate  Map  or 
December  31, 1974,  whichever  is  later, 
are  used  to  compute  the  premium,  the 
amount  of  the  deductible  for  each  loss 
occurrence  is  determined  as  follows: 
The  Insurer  shall  be  liable  only  when 
such  loss  exceeds  $1,000.  or  the  amount 
of  any  other  deductible  that  the  Insured 
selected  when  it  applied  for  this  policy 
fx  subsequently  by  endorsement 

(Catalog  of  Fedeial  Domestic  Aatistance  Na 
83.100.  "Flood  hsunmoe*':  Na  83.516, 
"Disaster  Assistance") 

Dated:  Deceinbar  12, 1997. 
FitirariT  riiiiiii. 
Acting  Executive  Administrator,  Fedeml 
Insurance  Administration. 
[FR  Doc.  97-32945  Filed  12-16-97;  8:45  am) 
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Structure 


f:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petition  for 
reconsideration:  correction. 
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summary:  The  Federal  Communications 
Commission  published  in  the  Federal 
Register  of  October  29.  1997.  (62  FR 
S6121).  a  document  revising  rules 
governing  the  access  charges  of 
inciunbent  local  exchange  carriers. 
Inadvertently,  the  Commission  failed  to 
amend  the  rule  that  describes  how 
incumbent  LECs  that  are  not  subject  to 
price  cap  regulation  calculate  the 
transport  interconnection  charge.  This 
document  makes  that  amendment 
OATCS:  Effective  December  17. 1907. 
FOM  FURTHCR  MPOMMATION  CONTACT: 
Aaroo  Goldschmidt.  Attorney.  Common 
CaiTlar  Buieau.  Competitive  Pricing 
Division.  (202)  418-1530. 
SUPPLCMOfTAirr  MFOMMATION:  The 
Federal  Communications  Commission 
published  FR  Doc.  97-28546  in  the 
Faderfl  R^^ater  of  October  29.  1997  (62 
FR  56121).  a  document  revising  rules 
governing  the  access  charges  of 
incumbent  local  exchange  cairiers. 
InadvertenUy.  the  Commission  Csiled  to 
amend  the  rule  that  describes  how 
incumbent  LECs  that  are  not  subject  to 
price  cap  regulation  calculate  the 
transport  interconnection  charge.  This 
document  makes  that  amendment.  The 
full  text  of  this  Erratiun  is  available  for 
inspection  and  copying  durii 
business  hours  in  the  FCC  ~ 
Center  (Room  239).  1919  M  St..  NW.. 
Washington.  DC.  The  complete  text  also 
may  be  obtained  through  tiie  World 
Wide  Web.  at  http://www.fcc.gov/ 
Bureaus/Common_Carrier/Oniet»/ 
1997/err97368.wp.  or  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc..  (202)  857-3800. 1231  20th  Street. 
NW,  Washington.  DC  20036. 

In  rule  FR  Doc.  97-28548  published 
on  October  29.  1997.  (62  FR  56121) 
make  the  following  correction. 

1.  On  page  56132,  in  the  third 
column,  correct  the  number  of 
amendatory  iiutruction  80  to  read  "81", 
and  on  page  56133.  in  the  second 
column,  correct  the  number  of 
amendatory  instruction  81  to  read  "82". 

2.  On  page  56132.  in  the  third 
column,  add  a  new  amendatory 
paragraph  80  to  read  as  follows: 

80.  Section  69.124  is  revised  to  read 
as  follows: 

(a)  Local  exchange  carriers  not  subject 
to  price  cap  regulation  shall  assess  an 
interconnection  charge  expressed  in 
dollars  and  cants  per  access  minute 
upon  all  interexchange  carriers  and 
upon  all  other  persons  using  the 
telephone  company  switched  access 
netMfork. 

(b)  If  the  use  made  of  the  local 
exchange  carrier's  switched  access 


network  includes  the  local  switch,  but 
not  local  transport,  the  interconnection 
charne  asaaased  pursuant  to  paragraph 
(a)  of  this  section  shall  be  computed  by 
subtracting  entrance  Gscilities.  tandem- 
switched  transport,  direct-trunked 
transport,  and  dedicated  signalling 
transport  revenues,  as  well  as  any 
interooanactkm  charge  revenues  that 
the  local  exchange  carrier  anticipates 
will  be  reassigned  to  other,  facilities- 
baaed  rate  elements  in  the  future,  fimn 
the  part  69  transport  revenue 
requirement,  and  dividing  by  the  total 
interstate  local  switching  minutes. 

(c)  If  the  use  made  of  tne  local 
exchange  carrier's  switched  acceaa 
natwat(  includes  local  transport,  the 
interconnection  charge  to  be  assessed 
pursuant  to  paragraph  (a)  of  this  section 
shall  be  computed  by  dividing  any 
interconnection  charge  revenues  that 
the  local  exchange  carrier  anticipataa 
will  be  reassigned  to  other,  facilities- 
baaed  rate  elements  in  the  future  by  the 
total  interstate  local  transport  minutes, 
and  adding  thereto  the  per  minute 
amount  calculated  pursuant  to 
paragraph  (b)  of  this  section. 
Fodasal  riiiaiiaifaliniii  Commlasioa. 

Chitf,  CompttUive  Pricing  Drrimon,  Cooiinon 
CanierBunau. 

jFR  Doc.  97-32770  FIM  12-16-47:  8:45  ami 
!sns-ai-r 
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Mid  wMie  CMn#«  LA 

AOmCV:  Federal  Cooununications 

Commission. 

ACTKW:  Final  rule. 


r:  The  Commisaion,  at  the 
request  of  Aimette  G.  Thompson,  allots 
Channel  295C3  to  Franklin,  Louisiana, 
as  the  community's  second  local  FM 
service.  See  61  FR  44288,  August  28. 
1996.  Channel  295C3  can  be  allotted  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  ^te  restriction.  The  coordinates  for 
Channel  29SC3  at  Franklin  are  29-47- 
42  NL  and  91-30-12  WL.  We  also 
dismiss  the  counterproposal  filed  by 
White  Castie  Broadcasting  (RM-9057) 
requesting  the  allotment  of  Channel 
295A  to  White  Castie,  Louisiana.  White 
Castle  Broadcasting's  counterproposal  is 
not  consistent  with  the  Commission's 


procedural  requirements.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  January  20. 1098.  A 
filing  window  for  Channel  295C3  at 
Fraiudin.  Louisiana,  will  not  be  opened 
at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
chaimel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
FOR  FURTHER  MFORMATION  CONTACT:  Fam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

JUPPLCMTNTAWY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-170. 
adopted  November  19,  1997.  and 
released  December  5,  1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  NW,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  piut:hased  from  the  Commission's  •<■ 
copy  contractor.  ITS,  Inc..  (202)  857- 
3800,  1231  20th  Stiwt.  NW. 
Washington.  DC  20036. 

List  of  Subfads  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  titie  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-(AIIBIOEO] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aotkority:  47  U.S.C  154.  303, 334.  336. 

fTSJOt    [AaMndad] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  adding  Channel  29SC3  at 
Franklin. 

Fadarsl  CoouDuakatioas  Cnmiaission 

yaks  A.  Karoasas. 

Chief.  AIlocationM  Bnmch.  Policy  and  Ruht 

DtviBion.  Mom  Media  Bunau. 

(FR  Doc.  97-32891  Filed  12-16-97;  8:45  am) 

ssjuno  oooa  sns-ai-u 


FB>EfUL  COMMUNICATIONS 


47CFRPartn 

[MM  Oookal  No.  96—340: 
9019] 


Radio  BroadcMting  Sorvio**; 
'  Lodiport  and  Amharst,  NY 

AOaiCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


The.  Commission,  at  the 
request  of  Kevin  O'Kane.  allots  Channel 
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221 A  to  Amherst,  NY,  as  the 
community's  first  local  FM  service.  See 
61  FR  65509.  December  13,  1996.  The 
request  of  Culver  Communications 
Corp.  to  allot  Channel  221 A  to  Lockport, 
NY,  is  denied.  Channel  221A  can  be 
allotted  to  Amherst  in  compliance  with 
the  Commission's  minimum  mileage 
separation  requirements  with  respect  to 
all  domestic  allotments  without  the 
imposition  of  a  site  restriction,  at 
coordinates  42-56-42  North  Latitude 
and  76-48-00  West  Longitude.  The 
allotment  is  short-spaced  to  Channel 
219C1,  St.  Catharines,  Ontario, 
Channels  221C1/221B,  Brentford, 
Ontario,  and  Qiannel  222B,  Oshawa, 
Ontario,  Canada  However,  concurrence 
by  the  Canadian  government  has  been 
received  in  the  Amherst  allotment  as  a 
specially  n^otiated  sort-spaced 
allotment.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  January  20.  1996.  A 
filing  window  for  Channel  221A  at 
Amherst,  New  York,  will  not  be  opened 
at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 

FOR  FURTHBI ITORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  416-2180. 


TARV  WrORMATION;  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-240, 
adopted  November  19. 1997.  and 
released  December  5. 1997.  The  full  text 
of  this  Commission  decision  is  available 
tot  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW..  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800. 1231  20tii  Street.  NW, 
Washington,  DC  20036. 

List  of  Snbiecta  in  47  CFR  Part  73 

Radiobroadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMB40EPI 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aathoftty:  47  U.S.C  154,  303,  334.  336. 
f  73303    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  undw  New  York,  is 
amended  by  adding  Amherst,  Chaimel 
221A. 


Federal  Communications  Commission. 
lohn  A.  KaroBsas, 

Qiief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  97-32890  Filed  12-16-97;  8:45  am] 
aauNQ  oooE  S7it-s«-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Deckel  No.  97-132;  RM-OOOI] 

Radio  Broadcasting  Servicaa; 
M6aqulta,NV 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


':  The  Commission,  at  the 
request  of  Will  Kemp,  allots  Channel 
244C  to  Mesquite.  NV,  as  die 
community's  second  local  FM  service. 
See62FR27711,  May  21 ,  1997. 
Chaimel  244C  tan  be  allotted  to 
Mesquite  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  5.4  kilometers  (3.4  miles) 
north,  at  coordinates  36-51-15  North 
Latitude  and  114-03-30  West 
Longitude,  to  avoid  a  short-spacing  to 
the  outstanding  construction  permit 
(BMPH-960607IH)  of  Station  KTVF, 
Channel  244C2,  Williams,  AZ,  and  to 
one  of  the  pending  i^lications  (ARN- 
95082SMB)  for  Channel  244C2  at  Lake 
Havasu  City.  AZ.  With  this  action,  this 
proceeding  is  terminated. 

DAT^:  Effective  January  20. 1998.  A 
filing  window  for  Channel  244C  at 
Mesquite.  NV,  will  not  be  opmned  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FUmNER  WTORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
202)  416-2180. 

SUPPiaefTARY  INrOWiATION;  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-132, 
adopted  November  12, 1997.  and 
released  December  5. 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FOC 
Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street.  NW. 
Washington.  DC  20036. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Titie  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aathofily:  47  U.SXI  154,  303.  334,  336. 

173.202   [Amandad] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Nevada,  is  amended 
by  adding  Channel  244C  at  Mesquite. 

Federal  Communications  Commission. 

John  A.  Karoasas, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doa  97-32889  Filed  12-16-97;  8:45  am] 
BSJJNQ  COOS  sns-01-u 


DEPARTMENT  OF  COMMERCE 

National  Ooaanic  and  Alnwinphailc 
AuiiiHiiairanon 

SOCFRPartSTO 

[DodtatWe.  961107313-7021-02;  LO. 
120007B] 

Flahartae  of  the  Exclusive  Economic 
Zone  Off  Alaaka;  Qroundfiah  of  the 
Baring  Saa  and  Aleutian  lalands  Aiaa; 
Apportionment  of  naaarva 

ACTION:  Apportionment  of  reserve: 
request  for  comments. 

summary:  NMFS  apportions  reserve  to 
certain  target  species  in  the  Bering  See 
and  Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
account  for  previous  harvest  of  the  total 
allowable  catch  (TAC).  It  is  intended  to 
promote  the  goals  and  c^iectives  of  the 
North  Pacific  Fishery  Management 
Council. 

0ATE8:  Effective  Decembw  16, 1997. 
Comments  must  be  received  no  later 
than  4:30  p.m..  Alaska  local  time. 
January  2. 1998. 

ADDRESOeS:  Comments  may  be  sent  to 
Susan  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaaka  Region,  NMFS,  709 
West  9tfa  Street,  Room  453,  Juneau.  AK 
99801  or  P.O.  Box  21688,  Juneau.  AK 
99802,  Attn:  Lori  Gravel. 
FOR  FURTHER  aiPORMATION  CONTACT: 
Mary  Fiminess,  907-586-7228. 
SUPPLEMBNTARV  WTORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  die  Ckoundfish  Fishery  of  the 
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Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  parts  600  and  679. 

Tne  Administrator.  Alaska  Region. 
NMFS,  has  determined  that  the  initial 
TACs  specified  for  Greenland  turbot  in 
the  Bering  Sea  subarea  and  squid  and 
"other  species"  in  the  Bering  Sea  and 
Aleutian  Islands  subarea  need  to  be 
supplemented  from  the  non-specific 
reserve  in  order  to  continue  operations 
and  account  for  prior  harvest. 

Therefore,  in  accordance  with 
§67g.20(b)(3).  NMFS  apportions  from 
the  reserve  to  TACs  for  the  following 


species:  Bering  Sea  subarea — 2.245 
metric  tons  (mt)  to  Greenland  tiirbot; 
Bering  Sea  and  Aleutian  Islands 
subareas — 295  mt  to  squid.  3370  mt  to 
"other  species." 

The  apportionments  are  consistent 
with  §679.20(b)(l)(ii)  and  do  not  result 
in  overfishing  of  a  target  species  or  the 
"other  species"  category  because  the 
revised  TACs  are  equal  to  or  less  than 
specifications  of  acceptable  biological 
catch.         , 

Claaaificatioa 

Tliis  action  is  required  by  SO  CFR 
679.20  and  is  exempt  from  review  under 
E.O  12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined, 
under  section  553(bK3XB)  and  (dX3)  of 


the  Administrative  Procedure  Act  and 
50  CFR  679.20(b)(3)(iii)(A).  that  good 
cause  exists  for  waiving  the  opportimity 
for  prior  public  comment  and  the  30- 
day  delayed  effectiveness  period  for  this 
action.  Fisheries  are  ciurantly  taking 
place  that  will  be  supplemented  by  this 
apportionment.  Delaying  the 
implementation  of  this  action  would  be 
disruptive  and  coetly  to  those  ongoing 
opoations. 

AedMrity:  18  U.S.C  1801,  et  teq. 
Date:  DKombOT  11, 1M7. 
Gary  C  Matlock. 

Dinctor.  Office  ofSuttainaUe  Fiahmiet. 

Nationa]  Mkuine  FiMheriet  Servica. 

(FR  Doc.  97-32»4e  Filed  12-16-97:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  nolioes  to  the  put)Hc  of  the  proposed 
issuance  of  rules  and  reguMions.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMBUT  OF  AGRICULTURE 

Agricultural  Marketing  Servio* 

TCFRPwtSI 

(Dochat  Number  PV-«7-«iq 

RMOBtl-ABSI 

r— ■  fof  D>8tliiatloii  Miilwt 
Inapecttonsof  Rwh  FniHa,  Vagofbl— 
■no  uiner  rrooucis 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 


:  This  proposed  rule  would 
revise  the  regulations  governing  the 
inspection  and  certification  for  fresh 
fruits,  vegetables  and  other  products  by 
increasing  by  approximately  10  percent 
the  fees  charged  for  the  inspection  of 
these  products  at  destination  markets. 
These  revisions  are  necessary  in  order  to 
recover,  as  nearly  as  practicable,  the 
costs  of  performing  inspection  services 
at  destination  markets  under  the 
Agricultural  Marketing  Act  of  1946.  The 
fees  charged  to  persons  required  to  have 
inspections  on  imported  commodities  in 
accordance  with  the  Agricultural 
Marketing  Agreement  Act  of  1937  and 
for  imported  peanuts  under  the 
Agricultural  Act  of  1949  would  also  be 
afibcted.  This  rule  would  also  revise  the 
regulations  with  regard  to  the 
disposition  of  inspection  certificates  to 
require  that  one  copy  of  the  certificate 
be  delivered  or  mailed  to  the  shipper  of 
the  inspected  product. 
DATES:  Comments  must  be  postmarked 
or  courier  dated  on  or  before  February 
17. 1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  conunents 
concerning  this  proposal.  Comments 
must  be  sent  to  die  Program  Support 
Section,  Fresh  Products  Branch.  Fruit 
and  Vegetable  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriciilture,  P.O.  Box  96456,  Room  2049 
South  Building,  Washington,  O.C. 
20090-6456.  Comments  should  make 
refiBrence  to  the  date  and  page  number 


of  this  issue  of  the  Federal  SegMer  and 
will  be  made  available  for  public 
inspection  in  the  above  office  during 
regular  business  hours. 
FOR  FURTHER  WrORMATION  CONTACT:  Rob 
Huttenlocker  at  the  above  address  or 
call  (202)  720-0297. 

SUPPLEMBITARY  MFOfWATION: 

ExacutiTe  Order  12886  and  Kegnlatory 
FleziUlity  Act 

This  rule  has  been  reviewed  by  tlie 
Office  of  Management  and  Budget  and 
has  been  determined  not  significant  for 
purposes  of  Executive  Order  12866. 

Also,  pursuant  to  the  requirements  set 
forth  in  the  Regulatory  Flndbility  Act 
(RFA),  the  Agricultural  Marketing 
Service  (AMS)  has  omsidered  the 
economic  impact  of  this  action  on  small 
entities. 

AMS  r^ulariy  revievvs  its  user-fee 
financed  programs  to  determine  if  the 
fees  are  adequate.  The  existing  fee 
schedule  will  not  generate  sufficient 
revenues  to  cover  program  costs  while 
mainfainino  an  adequate  leaerve  balance 
(four  months  of  costs)  as  called  im  by 
Agency  policy  (AMS  Directive  408.1). 
Current  revenue  projections  for 
destination  market  inspection  work 
during  FY  97  are  $12.0  million  with 
costs  prelected  at  $11.9  million  and  an 
end-of-year  reserve  of  $3.0  milUon. 
However,  the  Fresh  Products  Branch's 
(FPB)  trust  fund  balance  for  this 
program  will  be  approximately  Sl.O 
million  undor  the  four-month  level  of 
approximately  $4.0  million.  Further, 
FTB's  costs  of  operating  the  destination 
market  program  are  expected  to  increase 
to  approximately  $12.9  million  during 
FY  98  and  to  approximately  $13.2 
million  in  FY  99.  These  cost  increeses 
will  result  from  both  inflationary 
increases  with  regard  to  current  FPB 
operations  and  services  and  the  need  to 
improve  or  expand  current  services. 

Employee  salaries  and  benefits  are 
ma)or  program  costs  that  account  for 
approximately  80  percent  of  FPB's  total 
operating  budget.  A  general  and  locality 
salary  increase  for  Federal  employees, 
ranging  from  2.30  to  4.66  percent 
depending,  on  locality,  effective  January 
1997,  significantly  increased  program 
costs.  Another  general  and  locality 
salary  increase  is  expected  to  become 
effective  in  January  1998.  In  addition, 
inflation  also  impacts  upon  FPB's  non- 
salary  costs.  Th^  increases  will 
increase  FPB's  costs  of  operating  this 


program  by  ^proximately  $300,000  per 
year. 

Additional  revenues  are  also  needed 
to  enable  FPB  to  cover  the  costs  of 
improving  program  integrity  by  «»M»'l«"g 
copies  of  all  destination  market 
certificates  to  the  shippers  of  the 
products  inspected.  FPB  estimates  that 
it  will  cost  $200,000  per  year  for  the 
postage,  envelopes  and  additional  staff 
time  to  send  the  approximately  2754K)0 
inspection  certificates  it  issues 
annually.  Additional  revenues  are  also 
necessary  in  order  that  FPB  may  cover 
the  costs  of  securing  the  additional  staff 
($200,000)  needed  to  increase  the 
timeliness  of  service  delivery  in  sevenl 
destination  markets  which  are  currently 
in  need  of  additional  staffing  (e.g., 
Dallas,  Texas).  Finally,  FPB  needs  an 
additional  $200,000  per  year  for  three  to 
four  years  to  cover  the  costs  of  securing 
the  equipment  (e.g.,  digital  imiiging 
cameras  and  computers,  inspector 
not^x)ok  computers  and  Agency- 
mandated  information  systems 
upgrades)  needed  to  expand  FPB's 
services  and  to  make  existing  services 
more  efficient  in  the  futiire. 

This  proposed  fee  increase  should 
result  in  an  estimated  $1.2  Bullion  in 
additional  revenues  per  year  (only 
$600,000  during  FY  98  since  any  fee 
increase  would  be  effective  on  April  1, 
1998)  and  should  enable  FPB  to  cover 
its  costs  while  maintaining  current 
program  reserves  (at  a  level  below  that 
provided  for  by  Agmicy  policy). 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
biuinesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  or  disproportionately  burdmed. 
The  action  described  herein  is  being 
considered  for  several  reasons, 
including  that  additional  user  fee 
revenues  are  needed  to  cover  the  costs 
of:  (1)  providing  current  program 
operations  and  services;  (2)  improving 
program  integrity  by  mailing  copies  of 
all  destination  market  certificates  to  the 
shippers  of  the  products  inspected  (the 
basis  for  the  proposed  change  in 
regulation  with  regard  to  the  disposition 
of  inspecti<Ki  certificates  to  include  that 
one  copy  be  delivered  or  mailed  to  the 
shipper  of  the  inspected  product);  (3) 
improving  the  timeliness  with  which 
inspection  services  are  provided;  and  (4) 
acquiring  technological  advancements 
(e.g.,  digital  imaging  cameras  and 
computers,  inspector  notebook 
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computers  and  Agency-mandated 
information  aystanu  upgrades)  aimed  at 
expanding  FPB's  services  and  making 
them  more  efficient  in  the  future.  The 
objective  of  this  proposed  rule  is  to 
increase  user  fee  revenue  generated 
under  the  destination  market  program 
by  approximately  $1.2  million  or 
approximately  10  percent  per  jrear.  This 
acUon  is  authorized  under  the 
Agricultural  Marketing  Act  (AMA)  of 
1946  (see  7  U.S.C  1622(h))  which  states 
that  the  Secretary  of  Agriculture  may 
assasa  and  collect  "such  fees  as  will  be 
reasonable  and  as  nearly  as  may  be  to 
covar  the  costs  of  services 
rendered  •  •  •" 

There  are  more  than  2,000  users  of 
FPB's  destination  market  grading 
services  (including  applicants  wbo  must 
meet  import  requirements  * — 
inspections  which  amount  to  under  2.5 
percent  of  all  lot  inspections 
perfonned).  A  small  portion  of  these 
users  are  small  entities  under  the 
criteria  eatablished  by  the  Small 
Business  Administration  (13  CFR 
121.601).  There  will  be  no  additional 
reporting,  recordkeeping,  or  other 
compliance  tequirementa  impoaed  upon 
small  entities  as  a  result  of  this 
proposed  rule.  FPB  has  not  identified 
any  other  Federal  rulea  wliich  may 
duplicate,  overlap  or  conflict  with  this 
proposed  rule. 

inasmuch  as  the  destination  market 
grading  services  are  voluntary  (except 
when  required  (or  imported 
commoditiea),  and  since  the  fees 
charged  to  users  of  these  servicea  vary 
with  usage,  the  impect  on  all 
businesses,  including  small  entitiea.  is 
very  similar.  Further,  even  though  iaes 


•  ItrtfaM  a>  nttha  ftplr  iihwl  Mwlitli^ 
Agfiiwist  Aol  of  1S37.  M  tnaodmd  (7  U.S.C  S01- 
S74).  raquiiw  Ikal  iihii^M  tba  Smawtmrj  of 
Agricultim  iaaon  pada,  aiaa,  qnaUty  or  ■Iwrity 


on  iMpotU  (rftho—  rtieinwutlttM  mtatt 
iBpoft  nfttlaUoai  apply  oaty  duiing 


■via 

Cumatly.  llMra m  IS  cowM(Ull«s  Mifatitf  to  Ss 
I  rafuladoos:  avocados,  dataa  (othv  Ikaa 
I  fca  ptnraailwt).  aibarta,  papaMt.  kiwifcwil. 
UiMS.  oiivaa  (otlMt  Ikan  SpMiak^alyia  pwa  oUvsa). 
ooioaa.  onafaa,  btoh  ti<i<ili,ia«.  pnin— .  nMss. 
taUa  ipms.  hMMftoaa  tod  waiauu.  AcHisal 
Hrtisi  o/tka  npiialad  ooBModitiaa  cae  ba  faond 
undar  7  Oflt  PMta  S44.  S80  and  WS.  Sactioo 
SeaSOa  Mtabllihw  mlntanim  ()ualily, 
IdaMtlHcartoii.  cartiaGatkMi  awl  laiapiard 
laquiraaMato  for  fonipi  proditoad  fcman  ftock. 
■hallMl  aad  daaead  tB.«kaU  paanuls  pnaMMad  for 
laportatian  ioto  Iba  Unilad  Slalaa.  Import 
laquiraaMot*  applteabla  to  paanuU  may  ba  found 
uadar  mbparairaph  (1X2)  ol  wcdoo  lOSB  of  tha 
Apicuhuiai  Act  of  IMS  (7  U  S.C  144Sc-3).  m 
■■■idiJ  Nova— bat  2S.  1990.  and  Angual  la  1SS3. 
aod  aocllaa  1S9  of  Iba  Fadaral  Asricuhura 
Improvamaal  and  Raform  Act  of  199S  (7  U.S.C 
7271). 


will  be  raised,  the  increase  is  small 
(spproximately  ten  percent)  and  should 
not  significantly  afiect  these  entities. 
Finally,  except  for  those  persons  who 
are  required  to  obtain  inspections,  most 
of  these  businesses  are  typically  under 
no  obligation  to  use  these  inspection 
servicea,  and.  therefore,  any  decision  on 
their  part  to  discontinue  the  use  of  the 
services  should  not  prevent  them  from 
marketing  their  products. 

Kxacuiive  Order  12Mt 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  efEscL  This  rule  will 
not  preempt  any  State  or  local  laws, 
regidations  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  Judicial  challenge  to  the 
provisions  of  this  rule. 

Piupoeeu  Action 

The  AMA  authoriaas  official 
inspection,  grading  and  caitiflcatftm,  on 
a  uaer-fse  basis,  of  fresh  fruits, 
vegetsbles  and  other  products  such  as 
raw  nuts.  Christmes  trees  and  flowers. 
The  AMA  provides  that  reasonable  fees 
be  collected  frtxn  the  users  of  the 
services  to  covar.  as  neeiiy  as 
practicable,  the  coets  of  the  services 
rendered.  This  proposed  rule  will 
amend  the  schedule  fior  fses  and  charBsa 
for  iiupection  services  rendered  to  the 
fresh  fruit  and  vegetable  industry  to 
reflect  the  coats  nacaasaiy  to  operate  the 
proyam. 

AMS  regularly  leviews  its  uaat  he 
programa  to  determine  if  the  foes  are 
adequate.  While  FPB  continues  to 
seerch  (or  opportunities  to  reduce  Its 
costs,  the  existing  fse  schedule  will  mt 
generate  sufficient  revenuaa  to  cover 
program  costs  while  maintaining  an 
ade^iate  reaarve  balance  (four  months 
of  coats)  as  called  kx  by  Agency  policy 
(AMS  Directive  406.1).  Current  revenue 
projections  for  destination  market 
inspection  worii  during  FY  97  are  $12.0 
million  with  costs  projected  at  Si  1.9 
million  and  an  end-of-year  raserve  of 
S3.0  millifm.  However.  FPB's  trust  fund 
balance  for  this  program  will  be 
approximately  Sl.O  million  under  the 
four-month  level  of  approximately  $4.0 
million.  Further,  FPB's  costs  of 
operating  the  destination  maricet 
program  are  expected  to  increese  to 
approximately  Si 2.9  million  during  FY 
98  and  to  approximately  S13.2  million 
in  FY  99.  These  cost  increeses  (which 
are  outlined  below)  will  result  from 
both  inflationary  increeses  with  regard 
to  current  FPB  operations  and  services 


and  the  need  to  improve  or  expand 
current  services. 

Employee  salaries  and  benefits  are 
major  program  costs  that  accoimt  for 
approximately  80  percent  of  FPB's  total 
operating  budget.  A  general  and  locality 
salary  increase  for  Federal  employees, 
ranging  from  2.30  to  4.66  percent 
depending  on  locality,  effective  January 
1997,  significantly  increased  program 
costs.  Another  general  and  locality 
salary  increase  is  expected  to  become 
effective  in  January  1998.  In  addition, 
inflation  ali^  impacts  upon  FPB's  non- 
salary  costs.  These  increases  will 
increase  FPB's  costs  of  operating  this 
program  by  approximately  $300,000  per 
year. 

Additional  revenues  are  also  needed 
to  enable  FPB  to  cover  the  costs  of 
improving  program  integrity  by  '""'Hng 
copies  of  all  destination  nuiricet 
certificatea  to  the  shippers  of  the 
products  ins]}ected.  This  is  an  esseotisl 
step  in  FPB's  onooing  eflbrt  to  improve 
the  integrity  of  the  inspection  process. 
This  action  will  assist  in  preventing 
industry  participants  from  using 
fialsified  inspection  certificates  to  alter 
the  terms  of  sales  between  shippers  and 
receivers.  In  accordance  with  this  effort, 
the  regulations  with  regard  to  the 
disposition  of  iiupection  oertiflcates  in 
7  OFR  51.21  are  proposed  to  be  sevised 
to  require  that  one  copy  of  the  certificate 
be  provided  to  the  shipper  of  the 
inspected  product  FTO  estimates  that  it 
will  cost  $200,000  pv  year  for  the 
postage,  envelopes  and  additional  staff' 
time  to  send  the  approximately  275.000 
inspection  certificates  it  issues 
amuially. 

Addinonal  revenues  sie  also 
necaaaaiy  in  order  that  FPB  may  cover 
tha  coats  of  securing  the  additional  staff 
($200,000)  needed  to  increase  the 
timelineaa  of  service  delivery  in  several 
destination  markets  which  are  currently 
in  need  of  additional  staffing  (e.g.. 
Dallas.  Texas).  This  action  responds  to 
industry  feedback  to  FPB's  FY  1996 
Customer  Service  Survey  which 
emphaaised  the  importance  of 
timnlinnai  fsr  more  than  cost 
containment. 

Finally,  FPB  needs  an  additional 
$200,000  per  yeer  for  three  to  four  years 
to  cover  the  costs  of  securing  the 
equipment  (e.g.,  digital  imaging  cameras 
and  computers,  inspector  notebook 
computers  and  Agency-mandated 
information  systems  upgrades)  needed 
to  expand  FPB's  services  and  to  make 
existing  services  mors  efficient  in  the 
foture. 

This  proposed  fise  Increese  should 
result  in  an  estimated  $1.2  million  in 
additional  revenues  per  year  (only 
$600,000  during  FY  98  since  any  Cse 
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increase  would  be  effective  on  April  1. 
1998)  and  should  enable  FPB  to  cover 
its  costs  while  maintaining  current 
program  reserves.  In  order  to  reach  a 
four  month  reserve,  further  increases  In 
fees  will  be  likely  in  fiitiue  yeers. 


Based  on  the  aforementioned  analysis 
of  this  program's  increasing  costs,  AMS 
proposes  to  increase  the  fees  for 
destination  market  inspection  services. 
The  following  table  compares  current 
fees  and  charges  with  proposed  fees  and 
charges  for  fresh  fruit  and  vegetable 


inspection  as  found  in  7  CFR  51.36. 
Unless  otherwise  provided  for  by 
regulation  or  written  agreement  between 
the  applicant  and  the  Administrate,  the 
charges  In  the  schedule  of  fees  as  found 
in  §51.38  are: 


Service 


Quatty  and  oondWon  inapections  of  one  to  four  products  eecb  in  quantities  of  51  or  more  packages 
and  unloaded  from  the  same  land  or  air  conveyance: 

Over  a  half  carlot  equivalent  of  eecfi  product  

HaM  cartot  equivalent  or  less  of  each  product .. 1 

For  each  addHional  lot  of  ttie  same  product 

Condttion  only  inspections  of  one  to  four  products  eacti  in  quantities  of  51  or  more  padoges  and 
unioadad  from  the  aame  land  or  air  conveyance: 

Over  a  half  carlol  equivalent  of  each  product 

Half  cartot  equlvaient  or  less  of  each  product 

For  each  additional  lot  of  the  aame  product „ „ 

Oua%  and  condWon  and  oondWon  only  inspections  of  ive  or  riKm  products  each  in  quanN^ 
51  or  more  packagea  and  unkMKled  Irom  ttie  same  land  or  air  conveyance: 

For  tha  liral  five  products »„..._...„...„ , 

For  each  addKonal  product »........„....„».....„__ 

For  each  addMkmal  Id  of  any  of  the  same  product 

Quatty  and  condHion  and  oonditkMi  only  inspediona  of  products  each  in 
packages  unkMded  fkom  the  aame  land  or  air  conveyance: 

For  each  product ..™. ......... .„ „_......„_.„.......„„.....„„„„. 

Fior  each  addWonal  kN  of  any  of  tfie  aame  product _ 

Oocfc-aida  In^Mciona  of  an  indhridinl  product  unkMdad  diraotty  from  the  arnia  ah^: 

For  each  package  weighing  leaa  than  15  pounds -. 

For  each  package  wiaighing  16  to  29  pounds 

For  each  package  weighing  ao  or  mora  pounds 


quantities  of  50  or  laaa 


For  each  addWonallot  of  any  of  the  aame  product 
MMmum  chatga  par  MhMurf  product 


tnapaotiona  performed  for  other  purpoees  (eMcapl  for  conlract  wodO  dnrtng  the  grader's  regularly 

Overtime  or  hoMay  prsmium  rale  (per  hour  addWonal)  tor  aK  Inapaeltons  pertormed  outside  the 
grader's  regularly  achedulad  wodc  weak. 


Cunant 


$78 
66  « 
13  .. 


65 
60 

13 


277 
39  „ 
13  _ 


30 

13 

1  oar4  . 
2aanls 
3  oaras . 


19J0parlwur, 


72. 
14. 


72. 
66. 
14. 


306. 

43. 
14. 


43. 
14. 

1.1 

2.2  ( 

3.3( 

14. 

66. 

43  par  hour. 

21.50  par'hour. 


Uat  (rfSnbjeclB  in  7  CFR  Part  51 

Agricultural  commoditiea.  Food 
grades  and  standards.  Fruits,  Nuts. 
Reporting  and  leoord  keeping 
requirements.  Trees.  Vegetables. 

For  reasons  set  forth  in  the  pieamUe, 
7  CFR  Part  51  is  proposed  to  be 
amended  as  follows: 

PART  51— {AMENOEOI 

1.  The  authority  citation  for  7  CFR 
part  51  continues  to  reed  as  follows: 

Aalharity:  7  U.S.C.  1621-1827. 

2.  Section  51.21  is  revised  to  read  as 
follows: 

161.21    DIapoeWonoflnapacBon 


The  original  certificate,  and  not  to 
exceed  four  copies  (if  requested  by 
applicant  prior  to  issuance),  shall  ba 
delivered  or  mailed  promptiy  to  the 
applicant  or  to  a  person  designated  by 
him.  One  copy  shall  be  delivered  or 
mailed  to  the  shipper  of  the  inspected 
product  One  copy  shall  be  filed  in  the 
office  of  the  inspector  when  the 
inspection  is  made  by  a  Federal 
Government  employee,  otherwise,  it 


shall  be  filed  in  die  appropriate  office  of 
the  cooperating  Federal-State  Inspection 
Agency.  Unless  othowise  directed  by 
the  Administrator,  two  copies  of  each 
official  certificate  issued  cm  products 
received  in  destination  marioets  shall  be 
fcHwarded  to  the  Administrstor  to  be 
kept  on  file  in  Washington  and  no 
copies  of  official  certificates  issued  at 
shipping  point  need  be  so  forwarded.  In 
the  case  of  any  product  covered  by  a 
marketing  agreement  and/or  order 
effsctive  pursuant  to  the  Agrictdtural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C  601  et  seq.),  at  least 
one  copy  of  eech  certificate  covering  the 
inspection  of  such  product  shall,  on 
request,  be  delivered  to  the 
administrative  agency  established 
•thereunder,  subject  to  such  terms  and 
conditions  as  the  Administrator  may 
prescribe.  Copies  may  be  furnished  to 
other  interested  parties  as  outlined  in 
§51.41. 

3.  Section  51.38  is  revised  to  read  as 
follows: 


§51.38 

(a)  When  performing  inspections  of 
product  urdoeded  direcdy  from  land  or 


air  transportation,  the  charges  shall  be 
determined  on  the  following  basis: 

(1)  For  products  in  quantities  of  51  or 
morepeckages: 

(i)  Quality  and  condition  inspection 
of  1  to  4  products  unloaded  from  the 
same  conveyance: 

(A)  $86  for  over  a  half  cariot 
equivalent  of  an  individual  product 

(B)  $72  for  a  half  carlot  equivalent  or 
less  of  an  individual  prodhict 

(C)  $14  for  each  additional  lot  of  the 
same  product 

(il)  Condition  oidy  inspection  of  1  to 
4  products  unloaded  from  the  same 
conveyance: 

(A)  $72  for  over  a  half  carlot 
equivalent  of  an  individual  product 

(B)  $66  for  a  half  carlot  equivalent  or 
less  of  an  individual  product 

(C)  $14  for  each  additional  lot  of  the 
same  product 

(ill)  Quality  and  condition  inspection 
and/or  condition  only  inspection  of  5  or 
more  products  uidoaded  frtnn  the  same 
conveyance: 

(A)  $305  for  the  first  5  products. 

(B)  $43  for  each  additional  product 

(C)  $14  for  eech  additional  lot  of  any 
of  the  same  product 
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(2)  For  quality  and  condition 
inspection  and/or  condition  only 
inspection  of  products  in  quantities  of 
50  or  lass  peckagas  unlosdsd  from  the 
same  conveyancs: 
(i)  S43  for  each  individual  product 
(ii)  $14  for  each  additional  lot  of  any 
of  the  same  product. 

(b)  When  performing  inspections  of 
palletized  products  unloaded  directly 
nom  sea  transportation  or  when 
palletized  product  is  first  offisred  for 
inspection  before  being  transported 
from  the  dcxjL-side  fiKility.  charges  shall 
be  determined  on  the  following  basis: 

(1)  For  each  package  inspected 
according  to  the  following  rates: 

(i)  1.1  cent  per  package  weighing  less 
thsn  15  pounds; 

(ii)  2.2  cents  per  package  weighing  IS 
to  29  pounds:  and. 

(iii)  3.3  cants  per  parkage  weighing  30 
or  more  pounds. 

(2)  $14  for  each  additional  lot  of  any 
of  the  same  product. 

(3)  A  minimum  charge  of  $86  for  each 
product  inspected. 

(c)  When  performing  inspections  of 
products  from  sea  containers  unloaded 
directly  from  see  transportation  or  when 
paUadasd  products  unloaded  directly 
nom  sea  transportation  are  not  ofisfed 
for  inspection  at  docksida,  the  carlot 
faes  in  S  S1.3a(a)  shall  apply. 

(d)  WImd  pel  flaming  inspections  for 
Government  agmdas.  or  for  purposes 
other  than  thoee  preecribed  in  the 
preceding  paragraphs,  including  weight- 
only  and  freezing'^nly  inapections.  bea 
for  inspactioo  shall  be  besed  on  the  time 
rnnaiiieail  Iqr  the  grader  in  connection 
with  such  inspections,  computed  at  a 
rate  of  $43  an  hour  Provided.  That: 

(1)  Qiaiges  for  time  shall  be  rounded 
to  the  nearest  half  hour, 

(2)  The  minimum  fee  shall  be  two 
hours  for  weight-only  inapactiona,  and 
one-half  hour  for  other  inspections;  and 

(3)  When  weight  certification  is 
provided  in  sdcntion  to  qiiality  and/or 
condition  inspection,  a  one-hour  diarge 
shall  be  added  to  the  carlot  fee. 

(4)  When  Inspectiona  are  nerfiormed  to 
ceitlfy  product  compliance  for  Defanse 
PSEBonuiel  Support  Gentses,  the  daily  or 
weakly  charge  shall  be  dalHMlned  by 
multiplying  the  total  hours  consumad  to 
conduct  inspections  by  the  hourly  rate. 
The  dally  or  weekly  charge  shaU  be 
prorated  aoiaag  applicants  by 
muMpljriiig  dw  daily  or  weekly  charge 
by  the  percentage  of  product  passed 
and/or  failed  for  eech  applicant  during 
that  day  or  week.  Waiting  time  and 
ovartinia  chaigea  shall  be  charged 
directly  to  the  applicant  responsible  for 
their  incurrence. 

(e)  When  performing  inspections  st 
the  request  of  the  applicant  during 


periods  which  are  outside  the  grader's 
ragularly  scheduled  woric  week,  a 
charge  bx  overtime  or  holiday  worii 
shall  be  made  at  the  rate  of  $21.50  per 
hour  or  portion  thereof  in  addition  to 
the  carlot  equivalent  fee,  package 
charge,  or  hourly  diaige  specified  in 
this  subpart.  Overtima  or  holiday 
charges  for  time  shall  be  rounded  to  the 
It  half  hour. 


(f)  When  an  inspectitm  is  delayed 
because  product  is  not  available  or 
readily  acceasible,  a  charge  for  waiting 
time  shall  be  made  at  the  prevailing 
hourly  rata  in  addition  to  the  carlot 
equivalent  fee,  package  charge,  or 
hourly  charge  specified  in  this  subpart. 
Waiting  time  shall  be  rounded  to  the 
nearest  half  hour. 

11, 1997 


Dmputy  Adminiatrator.  Fndt  and  V», 
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AOBtCV:  Grain  Inspection.  Packers  snd 
Stockyards  Administration,  USDA. 
ilCTION:  Propoaedrule. 


n  The  Federal  Grain  Inspection 
Service  (PQS)  of  the  Grain  Inspection, 
Packers  and  Stockyards  Administration 
(CIPSA)  propoees  to  revise  the  United 
SUtes  Standards  for  Rye  to  certificate 
dockags  to  the  naarast  tenth  of  a 
patoenL  The  current  method  of  dockage 
cartlflcation  rounds  the  actual  dockaga 
peroantafs  down  to  the  nsarsst  whole 
percent  This  method  may  result  in 
understating  the  level  of  dockage  up  to 
0.90  percent  on  the  certificate. 
Certification  of  dockage  to  the  neerest 
tenth  of  a  percent  is  mors  prsdse  than 
the  current  method  and  slMwld  sohance 
the  marketsbility  of  U.S.  Rye  traded  in 
the  domestic  and  export  markets.  This 
change  would  also  require  the 
establishment  of  new  inspectian 
tolerances  or  breakpoints,  as 
appropriaAa. 

OATtt:  Comments  must  be  submitted  on 
or  before  February  17. 1000. 
AOOMnO:  Written  comments  must  be 
submitted  to  George  Wollam.  GIPSA. 
USDA,  Room  0623-S.  Stop  3640, 
Washington.  DC.  20250-3640;  FAX 
(202)  720-4628;  or  E-mail 
gwollamO^isdc.  usda.gov. 


All  comments  received  will  be  made 
available  for  public  inspection  at  Room 
0623  South  Building.  1400 
Independence  Avenue.  SW. 
Washington,  D.C,  during  regular 
business  hours  (7  CFR  1.27  ft>)). 
FOR  RNVnCfl  MPONMATION  CONTACT: 
George  Wollam,  address  as  above, 
telephone  (202)  720-0202. 

aUFFtEMBfT  ANY  MFOMUTION: 

KseiitiUse  Order  12M0 

The  Department  of  Agriculture  is 
issidng  this  rule  in  conformance  with 
Executive  Order  12866. 

Executive  Order  IMM 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12088.  Civil 
Jiutice  Reform.  This  sction  is  not 
intended  to  have  a  retroactive  effect. 
The  United  States  Grain  Standards  Act 
provides  in  Section  87g  that  no  State  or 
subdivision  may  require  or  impoee  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  under  the  Act.  Otherwiae,  this 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or . 
policies,  unless  they  preeent  an 
Irreconcilable  conflict  with  this 
propoeed  rule.  There  are  no 
administrative  prooadurea  which  must 
be  exhausted  prior  to  any  fudidal 
challengs  to  the  provisions  of  this 
proposed  rule. 

Eegidalery  FlaxibUity  Act  Cartiflcatiea 

GIPSA  has  determined  that  this 
propoeed  rule  will  not  have  a  sigidficant 
economic  impact  on  a  substantial 
number  of  small  sntitiea.  as  defined  In 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601  etssq.).  because  most  users  of  the 
official  inspection  snd  wei^iing 
services  and  thoee  entities  that  peifoim 
these  services  do  not  meet  the 
requirements  fat  small  entities.  Further, 
the  regulations  are  applied  equally  to  aU 
entitiaa. 

The  lye  Industry,  including 
producers,  handlers,  exporters  and 
processors,  are  the  primary  users  of  the 
U.S.  Standards  for  Rye  end  utilize  the 
official  standards  as  a  common  trading 
language  to  market  rye. 

The  rye  industry  in  the  United  States 
is  regional  in  nature,  concentrated 
primarily  in  the  upper  midwest  srea. 
There  are  an  estimated  10  proceeaors  of 
rye.  utilizing  a  crop  produced  on 
approximately  355.000  acres  in  the 
United  States.  The  average  annual 
production  of  rye  for  the  period  1988 
through  1997  was  10.045.000  bushels. 
No  rjre  has  been  officially  inspected  for 
export  from  the  United  States  for  several 
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The  current  method  of  dockage 
certification  rounds  the  actual  dockage 
percentage  dowoi  to  the  nearest  whole 
percent.  This  method  may  result  in 
understating  the  level  of  dockage  up  to 
0.99  percent  on  the  certificate. 
Certification  of  dockage  to  the  nearest 
tenth  of  a  percent  is  more  precise  than 
the  current  method  and  sbuDuld  enhance 
the  marketability  of  U.S.  Rye  traded  in 
the  domestic  and  potentially,  the  export 
markets.  The  potential  benefits  of 
revising  the  dockage  certification 
procedure  to  report  rye  dockage  to  the 
nearest  tenth  of  a  percent  include  a 
more  accurate  description  of  the  raw 
grain  and  the  potential  to  improve 
pricing  efficiency  within  the  market 
Certification  to  the  nearest  tenth  of  a 
percent  would  be  more  precise.  A 
corresponding  change  would  be  made  to 
the  inspection  tolerances  or  breakpoints, 
as  appropriate. 

Furth^,  we  understand  that  the  rye 
industry  already  trades  on  dockage 
reported  in  tenths  of  a  percent  Small 
entities,  therefore,  should  experience  no 
significant  economic  impact  from  these 
proposed  changes. 

Backgroond 

Certification  of  Dockage  in  Rye 

Dockage  consists  primarily  of  dust 
chaff,  small  weed  seeds,  very  small 
pieces  of  broken  rye,  and  coarse  grains 
larger  than  rye.  Domestic  handlers  and 
millers  usually  remove  dockage  during 
grain  cleaning  and  may  use  it  as  animal 
faed.  Foreign  buyers  use  dockage  in  a 
variety  of  ways.  Some  use  the  dockage 
in  animal  feed,  others  mill  the  dockage 
with  the  rye.  and  some  remove  and 
discard  the  dockage. 

In  the  current  Craficial  United  States 
Standards  for  Grain  (7  CFR  part  810). 
the  percentage  of  rye  dockage  is 
certified  by  rounding  down  to  the 
nearest  1.0  percent  (7  CFR  810.104  (b)). 
For  example,  for  0.0  to  0.99  percent,  no 
dockage  is  reported  on  the  certificate, 
1.00  to  1.99  percent  is  reported  as  1.0 
percent  dockage,  2.00  to  2.99  is  reported 
as  2.0  percent  dockage,  and  so  forth.  A 
domestic  handler/processor  has 
questioned  the  adequacy  of  the  current 
dockage  certification  method  asserting 
that  the  actual  dockage  is  almost  always 
understated.  Further,  the  handler/ 
processor  siiggested  that  the  current 
U.S.  Standards  for  Rye  are  not  relevant 
as  the  domestic  rye  industry  trades  on 
a  dockage  basis  expressed  in  tenths  of 
a  percent  and  not  whole  percents. 

Therefore,  GIPSA  is  seeking  industry 
comment  for  rhanging  the  current 
reporting  and  certification  procedure  to 
the  nearest  tenth  percent  on  official 
inspection  certificates  to  more 


acciuBtely  and  precisely  state  dockage 
content  in  rye.  Further,  this  action 
should  also  promote  pricing  efficiency. 

Inspection  Plan  Tolerances 

Shiplots.  imit  trains,  and  lash  barge 
lots  are  inspected  with  a  statistically 
based  inspection  plan.  Inspection 
tolerances,  commonly  referred  to  as 
"breakpoints,"  are  used  to  determine 
acceptable  quality.  The  proposed 
change  requires  the  establit^unent  of  a 
new  breakpoint  that  reflects  the  greater 
accuracy  to  which  rye  dockage  is 
proposed  to  be  calculated  and  reported. 

Therefore,  GIPSA  proposes  to  change 
the  cinrent  breakpoint  for  rye  dockage 
which  is  listed  in  Table  14  of  section 
800.86(cX2).  Specifically,  GIPSA 
proposes  to  change  the  breakpoint  from 
0.32  to  0.2. 

Propoeed  Action 

GIPSA  proposes  to  revise  §  800.86. 
Inspection  of  shiplot  unit  train,  and 
lash  barge  grain  in  single  lots,  paragraph 
(c)(2)  Table  14.  by  rhanging  Uie 
breakpoint  fiM-  dockage  in  rye  from  0.32 
to  0.2. 

GIPSA  also  proposes  to  amend  the 
Official  United  SUtes  Standards  for 
Grain.  Subpart  A— General  Provisions. 
§  810.104.  Percentages,  by  revising 
paragraph  (b)  Recording.  Hus  change 
would  require  rye  dockage  to  be 
determined  and  reported  in  whole  and 
tenths  of  a  percent  to  the  nearest  tenth 
of  a  percent 

Comments,  including  data,  views,  and 
arguments  are  solicited  from  intwested 
persons.  Pursuant  to  Section  4(b)(1)  of 
the  United  States  Grain  Standards  Act 
as  amended  (7  U.S.C.  76(b)(1)).  upon 
request,  such  information  concseming 
changes  to  the  standards  may  be 
presented  orally  in  an  informal  manner. 
Also,  pursuant  to  this  section,  no 
standards  established  or  amendments  or 
revocations  of  standards  are  to  become 
effective  less  than  one  calendar  year 
after  promulgation  unless,  in  the 
judgement  of  the  Secretary,  the  public 
health,  interest,  or  safety  require  that 
they  become  effective  sooner. 

List  of  Subjects 

7CFRPait800 

Administrative  practice  and 
procedure.  Exports.  Grains. 

7  CFR  Part  810 
Exports.  Grains. 

For  reasons  set  out  in  the  preamble. 
7  CFR  part  800  and  7  CFR  part  810  are 
proposed  to  be  amended  as  follows: 


PAirr  800— GENERAL  REQULATIONS 

1.  The  authority  citation  for  Part  800 
continues  to  read  as  follows: 

Avthority:  Pub.  L.  94-582,  90  Stat  2867. 
as  amended  (7  U.S.C  71  et  seq.) 

2.  Section  800.86(cH2)  is  amended  by 
revising  the  entry  for  "Dockage"  in 
Table  14  to  read  as  follows: 

§600.86   inapadlon  e(  ahiplol,  imN  tfiin. 


(2)*   •  • 

Table  14.— BREAKPOtroTs  (BP)  rdr 
Rye  Special  Grades  and  Factors 


.Special 

gradeor  Giadeimit 


Dockaoe  ..    As  specified  t>y  con-  0.2 

tract  or  load  onler 
grade. 


PART  810--OFF1CIAL  UNITED  STATES 
STANDARDS  FOR  GRAIN 

3.  The  authority  citation  for  Part  810 
continues  to  read  as  follows: 

AntlMirttjr:  Pub.  L  94-582,  90  Stat  2867  as 
amended  (7  U.S.C  71  et  aeq.) 

4.  Section  810.104  is  amended  by 
revising  the  first  three  sentences  of 
paragraph  (b)  to  read  as  follows: 

f8iai04 


(b)  Recording.  The  percentage  of 
dockage  in  flaxseed  and  sorghum  is 
reported  in  whole  percent  with  fractions 
of  a  percent  being  disr^arded.  Dockage 
in  bariey  and  triticale  is  reported  in 
whole  and  half  percent  with  a  fraction 
less  than  one-half  percent  being 
disregarded.  Dockage  in  wheat  and  rye 
is  reported  in  whole  and  tenth  percents 
to  the  nearest  tenth  percent  *  •  * 

Dated:  December  10. 1997. 
Janes  R.  Bakar. 

Administrator.  Grain  Inspection.  Padcers  and 

Stockyards  Administration. 

(FR  Doc.  97-32780  Filed  12-16-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMIflSSlON 

lOCFRPwtSO 


Q.  Crane;  Receipt  of  an 
Petttlon  for  Rulemaking 


Nuclear  RagulaUny 
Commission. 

ACnON:  Amended  petition  far 
rulemaking:  Notice  of  receipt. 


t:  The  Nuclear  Regulatory 
Commission  (NRC)  has  received  and 
requaets  public  comment  on  an 
amended  petition  for  rulemaking  filed 
by  Mr.  Peter  G.  Crane.  The  amended 
petition  has  been  docketed  by  the 
Commission  and  has  been  assigned 
Docket  No.  PRM-50-e3A.  The 
petitioner  states,  in  this  amendment  to 
the  earlier  petition,  that  the  rulemaking 
he  seeks  is  to  amend  NRC's  emergency 
planning  regulations  to  require 
consideration  of  sheltering,  evacuation, 
and  the  prophylactic  use  of  potassium 
iodide  for  the  general  public  in 
developing  a  range  of  emergency 
planning  protective  actions. 
DATES:  Submit  comments  by  January  16, 
1098.  Comments  received  sifter  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  to  those 
comments  received  on  or  before  this 
date. 


Submit  conunents  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to  11555  Rockville 
Pike.  Rockville.  Maryland,  between  7:30 
am  and  4:15  pm  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  pegs 
(http://wrww.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gall^ber. 
301-415-5005:  e-mall:  CAG«mc.gov. 

For  a  copy  of  the  petition,  wrrite:  Rules 
and  Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555.  A 
copy  of  the  petition  is  also  available  for 
puolic  inspection,  and  copying  for  a  fee, 
in  the  NRC  Public  Document  Room, 
2120  L  Street.  NW  (Lower  Level), 
Washington.  DC. 

FOR  FUmMCR  MTOMMTION  CONTACT: 
Michael  famgochian.  Office  of  Nuclear 


Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Telephone:  301-415-6534,  e- 
mall.  MTJlOnrcgov;  or  Michael  T. 
Lesar,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone: 
301-415-7163  or  Toll  Free:  1-800-366- 
5642.  e-mail:  MTL9nrc.gov. 

tufPtamtTAirr  mromumom. 

Backgrouiid 

The  NRC  received  a  petition  for 
rulemaking  dated  September  0,  lOOS, 
submitted  by  Mr.  Peter  C.  Crane  on  his 
owm  behalf.  The  petition  was  docketed 
as  PRM-50-63  on  September  12. 1905. 
The  notice  of  receipt  of  this  petition  «vas 
published  on  November  27. 1995  (60  FR 
56256).  On  November  12.  1007.  the  NRC 
VBoeived  an  amendment  to  this  petition 
submitted  by  Mr.  Crane  in  response  to 
the  Commission's  invitation  at  a  public 
meeting  held  on  November  5. 1007.  at 
which  the  petitioner  spoke.  The 
amended  pstition  was  assigned  docket 
number  PRM-50-63A.  The  amended 
petition  revises  the  original  petition  by 
requesting  that  the  NRC  add  one 
sentence  to  the  planning  standard  in  10 
CFR  S0.47(bXl0)  that  refers  to 
considering  evaciiation.  sheltering,  and 
the  prophylactic  use  of  potassium 
iodide  for  the  general  population  in 
developing  a  range  of  emergency 
planning  protective  actions.  In 
particular,  as  proposed.  10  CFR  50.47 
(b)(10)  would  include  tlie  use  of 
potassium  iodide  (KI)  as  one  action  to 
be  considered  in  emergency  situations 
under  onsite  and  ofEdte  emergency 
plans. 

PMaaalam  Iodide 

The  petitioner  states  that  KI  protects 
the  thyroid  gland,  which  is  h^^y 
sensitive  to  radiation,  from  the 
radioactive  iodide  that  could  be  released 
la  eatMOiely  serious  nuclear  accidents; 
that  by  ssturating  the  gland  with  iodide 
in  a  harmless  form.  KI  can  prevent 
inhaled  or  ingested  radioactive  iodide 
from  lodging  in  the  thyroid  gland, 
where  it  could  leed  to  thyroid  cancer  or 
other  illnesses;  and  that  KI  itself  has  a 
long  shall  Ufa— at  least  five  years — and 
caueaa  nsgligible  side  effects. 

The  petitioner  further  sUtes  that,  in 
addition  to  preventing  deaths  from 
thyroid  cancer.  KI  prevents  radiation- 
caused  illnessss,  llie  petitioner  sUtes 
that  thyroid  cancer,  curable  in  90-05 
percent  of  cases,  generally  means 
surgery,  radiation  treetment.  and  a 
lifistinie  of  medication  and  monitoring. 
The  petitioner  asserts  that  the  changes 
in  medicatimi  that  go  with  periodic 
scans  put  many  patients  on  a 


physiological  and  psychological  roller 
coaster.  'The  petitioner  also  states  that 
hypoth)rToidism  can  cause  permanent 
retardation  in  children  and,  if 
undiagnosed,  can  condemn  adults  to  a 
lifietiine  of  fiitigue,  weakness,  and  chills. 

The  MMoner's  Proposed  Amendment 

The  petitioner  initially  requested  that 
10  CFR  50.47  be  amended  by  revising 
pengraph  (bKlO)  to  reed  as  follows: 

ISI147    Cmsrgsncy  plana. 

(b)'    •    * 

(10)  A  range  of  protective  actions, 
including  sheltering,  evecuation.  and 
prophylactic  use  of  iodide,  have  been 
developed  for  the  plume  eoqxMure 
pathway  EPZ  (emergency  panning 
zone)  for  emergency  workers  and  the 
public.  Guidelines  for  the  choice  of 
protective  actions  during  an  emergency, 
consistent  with  Federal  guidelinea,  are 
developed  and  in  place,  and  protective 
actions  far  the  ingestion  exposure 
pethway  EPZ  appropriate  to  the  locale 
have  been  developed. 

In  the  amended  petition,  the 
paragraph,  as  revised,  would  reed  as 
follows: 


§10147 


(b)*     •     • 

(10)  A  range  of  protective  actions  have 
been  developed  fat  the  plume  exposure 
EPZ  for  emergency  woricers  and  tne 
public.  In  developing  this  range  of 
actions,  consideration  has  been  given  to 
evaciution,  sheltering,  and  the 

!>rophylactic  use  of  potassiiun  iodide  . 
KI),  as  appropriate.  Guidelines  fior  the 
choice  of  protective  actions  during  an 
emergency,  consistent  with  Federal 
guidelines,  are  developed  and  in  place, 
and  protective  actions  for  the  ingestion 
exposiue  pathway  EPZ  appropriate  to 
the  locale  have  been  developed. 
•        •        •        •        • 

As  part  of  the  amended  petition,  the 
petitioner  also  attached  a  proposed 
Statement  of  Considerations  and,  as 
invited  by  the  Commission,  a  draft 
mark-up  of  a  docuiment  from  the  Federal 
Emergency  Management  Agency 
entitled  "Federal  Policy  on  Distribution 
of  Potassium  Iodide  Around  Nuclear 
Power  Sites  for  Use  as  a  Thyroidal 
Blocking  Agent" 

Dsted  St  Rockville.  Msfyland.  this  11th  day 
of  Dacember.  1097. 

For  the  Nuclear  Ragulatoty  Commission, 
lean  C  Hayla, 
Secretary  of  the  Comtnitekm. 
(FR  Doc.  97-32879  Filed  12-16-07;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
(CQOO6-07-O8Oi    ' 

Dra«vt>rldga  Operation  Regulation; 
Beaufort  Channal.  Daautort,  Nortlt 
Carolina 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


r:  At  the  request  of  the  North 
Carolina  Department  of  Transportation, 
the  Coast  Guard  is  proposing  a  change 
to  the  regulations  that  govern  the 
operation  of  the  Greydon  Paul 
Ehewbridge  on  US  70  across  Beaufort 
Channel,  (also  known  as  Gallant's 
Channel)  mile  0.1,  located  in  Beaufort, 
North  Carolina  eliminating  drawrbridge 
openings  at  7:40  a.m.,  6:40  a.m.,  4:40 
p.m.,  and  5:40  p.m.,  on  weekda]rs  only. 
AH  other  provisions  of  the  existing 
regulation  for  this  bridge  would  remain 
the  same.  This  proposed  rule  is 
intended  to  reduce  motor  vehicle  traffic 
dela]rs  and  congestion  releted  to 
commuter  traffic  going  to  and  from  work 
in  the  mornings  and  evenings,  while 
still  providing  for  the  reasoosMe  needs 
of  navigation. 

DATES:  Commmits  must  be  rec^ved  on 
or  before  February  17, 1998. 
AOOnEMES:  Comments  should  be 
mailed  to  Commander  (Aowb),  USCG 
Atlantic  Area,  Federal  Building,  4th 
Floor,  431  Crawford  Street,  Portsmouth, 
Virginia  23704-5004,  or  may  be  hand- 
delivered  to  the  same  address  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (757)  396-6222. 
Comments  will  become  a  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address. 

FOA  RmTHER  SIFOmiATION  CONTACT:  Ann 
B.  Deaton,  Bridge  Administrator,  USGG 
Adantic  Area,  at  (757)  396-6222. 

SUPPLBIEMTAWY  arOnHATION; 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
comments,  or  arguments,  including  the 
reason  for  each  comment.  Persons  - 
responding  to  this  proposal  should 
include  their  names  and  addresses  and 
should  identify  this  rulemaking 
(CGDOS-97-060)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies.  The  Coast  Guard 
requests  that  all  conunents  and 
attachments  be  submitted  in  an 


unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped  self-addressed 
postcard  or  envelope. 

The  Coast  Guard  will  considw  all 
comments  received  during  the  comment 
period  and  may  change  this  proposal  in 
view  of  the  conunents.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  Commander  (Aowb)  at  the  address 
under  ADDRESSES.  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportimity  for  oral  presentations  vnll 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  Gr^don  Paul  Drawbridge,  mile 
0.1.  across  Beaufort  Channel  is  currenUy 
required  to  open  on  signal  except  that 
from  6  a.m.  to  10  p.m.,  the  draw  shall 
open  on  signal  for  all  vessels  waiting  to 
pass  every  hour  on  the  hour,  twenty 
minutes  past  the  hour  and  forty  minutes 
past  the  hour. 

The  North  Carolina  Department  of 
Transportation  (NCIX)T)  has  requested 
that  openings  of  the  Greydon  Paul 
Drawbridge  be  further  restricted  during 
rush  hours.  This  request  to  change  the 
current  regulation  is  based  on  heavy 
vehicular  traffic  traveling  to  and  from 
the  town  of  Beaufort  during  peak  riish 
hour  periods.  The  Greydon  Paul 
Drawbridge  is  located  on  US  Highway 
70,  which  is  the  only  corridor  entering 
and  exiting  the  town  of  Beaufort  from 
Morriiead  City,  North  Carolina.  During 
rush  hour  periods,  drawbridge  openings 
creete  long  treffic  backups  often 
mctending  for  6  to  7  miles.  The  heevy 
ccMogestion  often  results  in  vehicular 
accidents.  NCDOT  proposes  that  by 
eliminating  one  opening  per  hour 
during  rush  hours,  vehicular  treffic 
congestion  on  US  Highway  70  will  be 
reduced  and  hi^way  safety  will  be 
increased.  NC1X)T  provided  statistical 
data  which  shows  the  number  of 
openings  and  vessels  passing  throogh 
the  Beeufort  Bridge  at  7:40  a.m.,  8:40 
a.m.,  4:40  p.m.  and  5:40  p.m.,  during 
August,  1997,  w^iich  is  one  of  the  pmk 
summer  months  for  boating  traffic  for 
this  area.  The  data  revealed  that  only  42 
out  of  a  possible  120  drawbridge 
openings  were  required  and  a  total  of  65 
vessels  pessed  through  the  bridge. 
NCDOT  contends  that  since  the  bridge 
was  only  required  to  open  35%  of  the 
time  during  these  openings  periods  and 
there  was  minimal  vessel  traffic  at  these 


times,  a  reduction  in  the  number  of 
openings  will  not  substantially  impact 
navigational  traffic.  Overall,  the  Coast 
Guard  believes  that  tills  proposed  rule 
will  reduce  motor  vehicle  traffic  delays 
and  congestion  related  to  rush  hour 
traffic  entering  and  exiting  the  town  of 
Beaufort,  Nortii  Carolina,  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

Diacu—kwi  of  Prmin—il  AimiriiiMmtT 

The  Coast  Guard  proposes  to  amend 
the  regulations  governing  the  Greydon 
Paul  Drawbridge,  across  Beaufort 
Channel,  mile  0.1,  located  in  Beaufort 
North  Carolina,  by  eliminating 
drawbridge  openings  at  7:40  a.m.,  6:40 
a.m.,  4:40  p.m.  and  5:40  pjn.  on 
weekdays  only,  year-roimd.  The 
regulation  would  state  that  from  6  a.m. 
to  10  p.m.,  the  draw  need  only  open 
every  hour  on  the  hour,  t%venty  minutes 
past  the  hour  and  forty  minutes  past  dm 
hour,  except  that  on  weekdays  the 
bridge  need  not  open  at  7:40  a.m.,  8:40 
a.m.,  4:40  p.m..  and  5:40  p.m.  From  10 
pjn.  to  6  a.m.  the  bridge  shall  open  on 
signaL 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  noit  " 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(aM3)  of  diet 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
reached  this  conclusion  based  on  the 
fact  that  the  proposed  changes  will  not 
prevent  mariners  from  transiting  the 
bridge,  but  merriy  require  marinen  to 
plan  their  transits  in  accordance  with 
the  scheduled  bridge  c^ienings. 

SmaU  Entities 

Under  the  Regulatory  Flexiliility  Act 
(5  U.S.C.  601  et  seq.).  the  U.S.  Coast 
Guard  must  consider  whether  this 
proposed  rule,  if  adopted,  will  have  a 
significant  economic  impect  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
independenUy  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because  it  expects  the 
impact  of  this  proposal  to  be  minimal. 
the  Coast  Guanl  certifies  imder  5  USJC 
605(b)  that  this  proposed  nde,  if 
adopted,  will  not  have  a  significant 
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economic  impact  on  ■  substantial 
number  of  small  entities. 

CoUactioii  of  laibrmatioa 

This  proposal  does  not  provide  for  a 
collection  of  infoimation  requirement 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  teq.). 


nils  action  has  been  analyzed  in 
ice  with  the  principles  and 
I  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  proposed  rule  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

EB  V  UtHUIMBt 

The  Coast  Guard  considered  the 
environmental  imfiact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e(32H*)  of  Commandant 
lastnictifm  M16475.1B  (as  amended.  S9 
FR  38654.  29  fuly  1994).  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  dockef. 

LM  efSiiHarts  in  33  CFK  Part  117 

Bridgaa. 


In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  ameod  part  117 
of  title  33.  Code  of  Federal  Regulations, 
as  follows: 

PART  117— ORAWBRIDQE 
OPERATION  REQULAT10N6 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 


:  33  VS.C.  44e-.  49  CFR  1.46;  33 
CPR  l.(»-l(g);  S«:tion  117.ZSS  also  iasuwl 
UDdsr  Iks  sutfaority  of  Pub.  L.  102-567.  IM 
Stat  5039. 

2.  Section  117.822  is  revised  to  read 
as  follows: 


I117JI2    ■■■ulBrl  CtMwnel.  WC. 

The  draw  of  the  US  70  bridge,  mile 
0.1..  at  Beaufort,  shall  open  as  follows: 

(a)  From  6  a.m.  to  10  p.m..  the  draw 
need  only  open  every  hour  on  the  hour, 
twenty  minutes  past  the  hour  and  forty 
minutes  past  the  hour,  except  that  on 
weekdays  the  bridge  need  not  open  at 
7:40  a.m..  8:40  a.m..  4:40  p.m.  and  5:40 
p.m. 

(b)  From  10  p.m.  to  6  a.m..  the  bridge 
shall  open  on  signal. 


'  8.  1907. 
Rafc.|r.. 

Vicv  Admirai.  U.S.  Coaat-Cuard.  Commander. 
Fifth  Coaat  Guard  Dtabrict 
(FR  Doc.  07-32880  FUkI  12-10-07;  8:45  am) 
aaiJMOCOH  4ai«-«4-ii 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40CFRPwt82 

[AZ017-0006;  Fm.-«MS-«] 

Approval  and  PiunMilgatton  of 
Implementatton  Plana;  Arizona  Stale 
tanplaniantallon  Plan  Ravlaion, 
Maflcopa  County 

AQDICV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


f.  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  Arizona  State 
Implementation  Plan  (SIP)  concerning 
the  control  of  volatile  organic 
compound  (VCXD)  emissions  from 
surface  coating  operations.  Rule  336. 
The  intended  effect  of  proposing  limited 
approval  and  limited  (Usapproval  of  this 
rulia  is  to  regulate  VOC  emissions 
according  to  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  EPA's  final  action  on 
this  proposal  ¥rill  incorptnate  this  rule 
into  the  fedOTally  approved  SIP.  Using 
CAA  provisions  regarding  EPA  actions 
on  SIP  submittals  and  general 
rulemaking  authority,  EPA  has 
evaluated  this  rule  and  is  proposing  a 
simultaneous  limited  approval  and 
limited  disapproval  because,  while 
strengthening  the  SIP.  this  revision  does 
not  fully  meet  the  CAA  provisions  and 
regulatory  Control  Technique 
Guidelines  regarding  regulatory 
requirements  for  nonattainment  areas. 

DATES:  Coounents  must  be  received  on 
or  before  January  18. 1008. 
AOOMSm:  Comments  may  be  mailed 
to:  Andrew  Stackal.  Rulemaking  Office. 
(ABl-4).  Air  Olvisioa.  U.S. 
Environmental  Protection  Agency, 
Region  DC.  75  Hawthorne  Street.  San 
Francisco.  CA.  94105-3001. 

Copies  of  Rule  336  and  EPA't 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule  are 
also  available  for  inspection  at  the 
following  locations: 

Alisons  E)epaitinanl  of  Environmental 
Quality,  3003  North  OnHal  Avenue. 
Phosnbc  AZ  85012 


Maricopa  County  Enviroamental  Services 
Department.  2406  S.  24th  Street.  Suits  E- 
214.  Phoenix.  AZ  85034 

FOR  FURTHCft  ■ronMATTON  CONTACT: 
)erald  S.  Wamsley.  Rulemaking  Office 
(AIR-<).  Air  Division.  U.S. 
Environmental  Protection  Agency, 
Region  DC.  75  Hawthorne  Street,  San 
Francisco.  CA  04105-3901,  (415)  744- 
1226. 

•UPniSKNTAIIY  MFOmUTION: 

LAppUcability 

The  rule  being  proposed  for  limited 
approval  (and  limited  disapproval)  into 
the  Arizona  SIP  is  Maricopa  County 
Rule  336,  Surface  Coating  Operations. 
This  rule  was  submitted  by  the  Arizona 
Department  of  Envirtmmental  (Quality 
(AOEQ)  to  EPA  on  PMnuary  26. 1997. 

n.  Background 

On  March  3, 1978.  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Qean  Air 
Act.  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included 
Maricopa  County  (see  43  FR  8964;  40 
CFR  81.305).  On  March  10. 1979.  EPA 
changed  the  name  and  modified  the 
geographic  boundaries  of  the  ozone 
nonattainment  area  to  the  Maricopa 
Association  of  Governments  (MAG) 
Urban  Planning  Arae  (see  44  FR  16391. 
40  CFR  81.303).  On  February  24,  1984. 
EPA  notified  the  C^vernor  of  Arizona, 
pursuant  to  section  110(aX2)(H)  of  the 
pre-amended  Act.  that  MAG's  portion  of 
the  Arizona  SIP  was  inadequate  to  attain 
and  maintein  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call.  see  49  FR  18827.  May  3. 1984).  On 
May  26. 1988.  ^ain  EPA  notified  the 
C^vemor  of  Arizona  that  MAG's  portion 
of  the  SIP  was  inadequate  to  attain  and 
maintain  the  ozone  standard  and 
requested  that  deficiencies  relating  to 
VC3c  controls  and  the  application  of 
reasonably  available  control  technology 
(RACT)  in  the  existinfl  SIP  be  corrected 
(S>A's  second  SlP-CaU,  see  53  FR 
34500.  September  7. 1988).  On 
November  15, 1990,  the  Clem  Air  Act 
Amendments  of  1990  were  enacted  (see 
Public  Law  101-640. 104  Stat  2390. 
codified  at  42  U.S.C  7401-7671q.)  In 
amended  section  182(a)(%KA)  of  the 
CAA.  Congress  adopted  statutorily  the 
requirement  that  nonattainment  areas 
fix  their  deficient  RACT  rules  for  ozone 
and  established  a  deedline  of  May  15. 
1001  for  states  to  submit  oonactions  of 
thoee  deficiendea. 

Section  182(aN2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
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date  of  enactment  It  requires  such  areas 
to  adopt  and  correct  RACH*  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.  ■  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  MAG  Urban  Planning  Area  is 
classified  as  serious  ^i  therefiDre.  this 
area  was  subject  to  the  RACT  fix-up 
requirement  and  the  May  15. 1991 
deedline. 

The  State  of  Arizona  submitted  RACT 
rule.  Maricopa  County,  Rule  336 — 
Surface  Coating  Operations,  for 
incorporation  Into  its  SIP  on  February 
28, 1997.  This  document  addresses 
EPA's  proposed  action  for  Maricopa 
County's  Rule  336,  Surface  Ckiating 
Operations.  Maricopa  County  adopted 
Rule  336  on  June  19. 1996.  EPA  found 
Rule  336  complete  on  June  5, 1997 
pursuant  to  EPA's  completeness  criteria 
set  forth  in  40  CFR  part  51  Appendix 
V  K  Now.  EPA  proposes  a  liinited 
approval  and  limited  disapproval  of 
Rule  336. 

Rule  336,  Surface  Coating  Operations, 
reduces  volatile  organic  compound 
(VCX])  emissions  at  industrial  sites 
engaged  in  preparing  and  coating  a 
variety  of  substrates  such  as  metal, 
paper,  film,  fabric,  vinyl,  and  plastic. 
The  provisions  of  this  rule  apply  to 
surfnce  preparation  and  coating 
operations  in  the  following  industries: 
Metal  can  and  coil,  metal  furniture, 
large  appliances,  miscellaneous  metal 
parts  and  products,  aerospace  assembly 
items  and  other  components,  paper, 
film,  fabric,  vinyl,  plastic,  and  other 
flexible  parts  and  products.  WOCa 
contribute  to  the  production  of  ground- 
level  ozone  and  smog.  Rule  336  was 
adopted  as  part  of  Maricopa  County's 
efforts  to  achieve  the  National  Ambient 
Air  (Quality  Standard  (NAAQS)  for 
ozone  and  in  response  to  EPA's  SIP-Call 


•  Among  other  thingi,  the  pre-ameixlinant 
guidance  consists  of  (hose  portions  of  the  propoMd 
poet- 1987  ozone  and  caibon  monoxide  policy  that 
coocern  RACT.  52  FR  4S044  (November  24, 1«S7): 
"Issues  Relating  to  VOC  Ragulatioo  CutpoinU, 
Deficiencies,  end  Devialiaiis,  Clarificatioa  to 
Appendix  D  of  NovemlMr  24, 1987  Fadvel  Ragiatar 
document."  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Waglalar  on  May  25. 1988): 
and  the  existing  Control  Technique  Guidelines 
(CTGs). 

>Tbe  MAG  Uffaen  Planning  Area  retained  its 
deaignatioiu  of  nonattainment  and  was  classified  by 
operation  of  law  punuaot  'o  sections  107(d)  and 
181(a)  upon  the  data  of  enactment  of  the  CAA.  See 
56  FR  56694  (November  6.  T991).  On  November  6, 
1997,  EPA  published  a  final  rule  reclassifying  the 
MAG  Uiban  Planning  Area  from  moderate  to 
serious  (62  FR  60001).  This  reclassification  bacame 
eflactive  on  Decembw  8, 1997. 

*EPA  adopted  the  completeness  criteria  on 
Fabrtiary  16. 1990  (55  FR  5830)  and.  pursuant  to 
section  1  lO(k)(lNA)  of  the  CAA.  revised  the  criteria 
on  August  26. 1991  (S6  FR  42216). 


and  the  section  182(a)(2)(A)  CAA 
requirement.  Rule  336  is  a  new  rule 
adopted  by  Maricopa  County  to  meet 
EPA's  SIP-Call  and  the  section 
182(aH2)(A)  CAA  requirement.  EPA's 
evaluation  and  proposed  action  for  Rule 
336  follows  below. 

IIL  EPA  Evaluation  and  Prepoeed 
Actiim 

In  reviewing  a  VOC  rule  for  approval. 
EPA  must  evaluate  the  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  in  section 
110  and  part  D  of  the  CAA  and  40  CFR 
part  51  (Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans).  EPA's 
interpretation  of  these  requirements, 
forming  the  basia  for  today's  action, 
appears  m  the  various  EPA  poliqr 
guidance  documents  listed  in  footnote 
one.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act 

To  assist  state  and  local  agencies  in 
developing  RACT  rules,  EPA  prepared  a 
series  of  Control  Technique  Guideline 
(CTG)  documents.  The  Crc«  are  based 
on  the  tmderl]ring  requirements  of  the 
Act  and  specify  presumptive  norms 
defining  RACT  for  specific  source 
categories.  Under  the  CAA.  Ck)ngress 
ratified  EPA's  use  of  these  docviments 
and  other  Agency  policy  for  requiring 
States  to  "fix-up"  their  RACT  rules  (see 
section  162(a)(2)(A)).  The  following 
CnX^  are  applict^le  to  Rule  336: 
—"Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary 
Sources  Volume  11:  Sui^ce  Ckwting  of 
Cans,  Caih,  Paper,  Fabrics, 
Automobiles,  and  Light  Duty  Trucks." 
USEPA.  May  1977.  EPA-450/2-77- 
008; 
— ^"Control  of  Volatile  (Organic 
Emissions  from  Existing  Sta^onaiy 
Sotuces  Volume  HI:  Surface  Coating 
of  Metal  Furniture."  USEPA. 
December  1977,  EPA^50/2-77-032; 
— "Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary 
Sources  Volume  V:  Surfece  CkMting  of 
Large  Appliances,"  USEPA.  Deceml^ 
1977.  EPA-450/2-77-034:  and. 
— "Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary 
Sources  Volume  VI:  Surface  Coating 
of  Miscellaneous  Metal  Parts  and 
Products."  USEPA.  June  1978.  EPA- 
450/2-78-015. 

The  following  Alternative  (Control 
Techniques  (ACT)  document  was 
consulted  for  its  recommended  emission 
limits  and  other  applicable  provisions: 


— "Surface  Coating  of  Automotive/ 
Transportation  and  Business  Machine 
Plastic  Parts."  USEPA.  EPA  453/R- 
94-017. 

Accordingly.  Rule  336  was  evaluated 
for  consistency  with  the  general  RACT 
requirements  of  the  Clean  Air  Act  (CAA 
section  110  and  part  D).  Further 
interpretations  of  EPA  policy  are  foimd 
in  the  Blue  Book,  refnrad  to  in  footnote 
one.  In  general,  these  guidance 
documents  have  been  set  forth  to  ensure 
that  VCX]  rules  are  fully  enforceable  aiul 
strengthen  or  maintain  the  SIP. 

There  is  no  version  of  Rule  336 — 
Surface  Coating  Operations  in  the  SIP. 
The  submitted  rule  inrlnH^  the 
following  provisions: 
— ^A  purpose  statemeiU, 
— Definition  of  terms, 
— Surface  coating  emission  limits 
expressed  in  mass  atVOC  per  unit 
volume  of  coating  leas  %vater  and  non- 
precursor  organic  €»mpounds, 
— ^Emission  control  s]fstem,  VOC  clean- 
up, and  VOC  HanHling  requirements. 
^-General  and  specific  exemptions, 
— Administrative  reqtiirements, 
— Monitoring  and  record  keeping 

requirements,  and 
— (Domplianoe  test  methods. 

Although  Rule  336  strengthens  the 
SIP.  this  rule  contains  deficiencies 
which  were  required  to  be  corrected 
pursuant  to  the  section  182(a)(2KA) 
requirement  of  part  D  of  the  CAA.  Rule 
336's  VOC  emission  limits  confinm  to 
the  respective  CTG  or  ACT  requirement 
and  the  rule  contains  adequate  record 
keeping  and  test  method  provisioiu  for 
monitoring  the  compliance  of  regulated 
facilities.  However,  several  portions  of 
the  rule  are  tmclear  or  contradict  the 
suUectCTG. 

Toe  following  sections  should  be 
amended  to  be  consistent  with  the 
applicable  CTG  and  EPA  policy: 
— Section  306.4,  Exemptions,  Special 

Facilities/Operations, 
— Section  306.5.  Exemptions,  Small 

Sources,  and 
— Section  402.  Administrative 
Requirements.  Minimal  Use  Days. 
Sections  306.4  and  306.5  exempt 
some  source  categories  in  a  manner 
inconsistent  with  their  applicable  CTG. 
Maricopa  Coimty  should  limit  these 
exemptions  to  specific  source  categories  . 
consistent  with  their  applicable  CTG. 
Also,  these  sections  are  inconsistent 
with  the  Blue  Book  established 
applicability  cut-off  of  three  poimds  pet 
biour  or  fifteen  potmds  pn  day  of  VC3C 
emissions.  Two  essential  component 
concepts  of  the  Blue  Book's  size  cut-off 
policy  are  absent  from  the  rule.  First,  a 
source's  VCXI  emissions  for  comparison 
to  the  size  cutoff  should  be  determined 
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—iHTrring  no  add-on  controls.  Second, 
onoe  a  source's  VOC  emissions  exceed 
•  the  sixe  cutoff,  that  source  is  subject  to 
the  emission  control  requirements  of  the 
rule,  even  if  those  emissions  Ister  fall 
below  the  cutoff  limit.  A  more  detailed 
discussion  of  the  rule's  deficiencies  can 
be  found  in  the  technical  support 
dociunent  for  Rule  336  available  at  the 
U.S.  EPA.  Region  9  o£Bce. 

Given  these  deficiencies,  the  rule  is 
not  approvable  pursuant  to  the  section 
182(aH2HA)  of  the  CAA.  Also,  EPA 
cannot  grant  full  approval  of  this  rule 
under  section  110(kM3)  and  part  D. 
Because  the  submitted  rule  is  not 
composed  of  separable  parts  which  meet 
all  the  applicable  requirements  of  the 
CAA.  EPA  cannot  grant  partial  approval 
of  the  rule  under  section  110(kX3i. 
However,  EPA  may  grant  a  limited 
approval  of  the  submitted  rule  under 
section  110(kK3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
airquality  by  strengthening  the  SIP. 

Tne  approval  is  limited  Mcauae  EPA's 
action  also  contains  a  simultaneous 
limited  disappro^nsL  To  strengthen  the 
SIP.  EPA  is  proposing  a  limiteid 
approval  of  Maricopa  County's 
submitted  Rule  330  under  Mctions 
110(kX3)  and  301(a)  of  the  CAA.  At  die 
same  time.  EPA  is  proposing  a  limited 
disapproval  of  this  rule  because  it 
contains  deficiencies  that  have  not  been 
oorraclad  as  required  by  section 
182(aX2XA)  of  the  CAA,  and.  as  such, 
the  rule  does  not  fiilly  meet  the 
lequirements  of  part  O  of  the  Act 

Under  section  179(a)(2).  if  the 
Administrator  disapproves  a  submission 
under  section  110(k)  for  an  area 
rlaalgnstnil  nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act.  the 
Admlaistratar  must  apply  one  of  the 
—*••««"  set  forth  in  section  17g(b) 
unleas  the  deficiency  has  been  corrected 
within  eighteen  months  of  such 
disapproval.  Section  179(b)  provides 
two  sanctions  available  to  the 
Administrator  highway  funding  and 
emission  oSmIs.  The  eighteen  month 
period  refBrrad  to  in  section  179(a)  will 
begin  on  the  eSisctive  date  of  EPA's  final 
limited  disapproval.  Also,  the  final 
disapproval  triggers  the  Federal 
impkimentstion  plan  (PIP)  requirement 
under  section  110(c).  It  should  be  noted 
that  the  nde  covered  by  this  proposed 
rule  mailing  has  been  adopted  by 
Maricopa  County  and  is  in  effsct.  EPA's 
final  limited  disapproval  action  will  not 
prevent  Maricopa  County,  the  State  of 
Arizona,  or  EPA  from  enforcing  this 
rule. 

Nothing  in  this  sction  should  be 
construed  as  permitting,  allowing,  or 


establishing  a  precedent  for  any  futiue 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  Csctors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  AdmJBJatrative  Requirements 

A.  Exocuthn  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  far  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Eegislai  on  January  19,  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12M6 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Reguletory  Flexibility  Ad. 
5  U.S.C  800  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
Maaswing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  803 
and  804.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entitiea.  Small  entities  include  small 
businesses,  small  not-far-profit 
enterprises,  and  government  entities 
with  Jurisdiction  over  populations  of 
leas  than  50.006. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Cleen  Air  Act 
do  not  craala  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  impoaing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requiiements,  the 
Administrator  certifiee  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  ttw  Federal-State  relationahip 
under  the  CAA,  preperatien  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
rsesonableness  of  state  action.  The 
dean  Air  Act  farbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Bhctric  Co.  v.  US.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(aX2). 

C.  Unfunded  Mandatee 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 


may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effiactive 
and  least  burdensome  alternative  that 
achieves  the  ob^tives  of  the  rule  and 
is  consistent  writh  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  sigodficantiy  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  (hat  may  residt  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  <v  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  locid,  or  tribal  governments,  or  to 
the  i»ivale  sectw.  result  from  this 
ection. 

Usl  arSuMaclB  In  40  CFK  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
coaapound. 

:  42  U.&C  7a01-7671q. 
5,1987. 


Ragiooal  Adrniiatatratar. 

PH  Doc  97-3278S  Piled  12-16-97: 8:45 1 


40CFRPart82 
[ra-OT-i 


Environmental  Protection 
Agency  (EPA). 

ACTION:  Extenaion  of  puUic  comment 
period. 


r:  The  EPA  is  extending  the 
public  comment  period  from  November 
17, 1997.  to  January  16. 1998,  on  the 
proposed  disapproval  notice  of  the 
Texas  Qeen  Fuel  Fleet  (CFF)  SIP 
revision  under  the  Cleen  Air  Act  The 
proposed  disapproval  dociunent  waa 
published  in  the  Federal  Regieter  on 
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October  17, 1997.  The  extension  to  the 
public  comment  period  is  being  granted 
by  EPA  in  response  to  the  State's 
request  to  have  additional  time  to  assess 
the  proposal,  analyze  the  alternative 
options  available  and  submit  comments 
reflecting  this  analysis.  A  similar 
request  was  also  made  by  the  National 
Association  of  Fleet  Administrators.  For 
additional  information  please  refer  to 
the  proposed  disapproval  document 
published  in  the  Feideral  Register  on 
October  17, 1997  (62  FR  53997). 
DATES:  Comments  on  the  proposed 
disapproval  must  be  received  in  writing 
by  January  16, 1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Thomas  H.  Diggs, 
Chief,  Air  Planning  Section  (6PD-L),  at 
the  EPA  Regional  Office  listed  below. 
Copies  of  the  docimients  about  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  followring  locations.  Persons 
interested  in  examining  these 
documents  should  make  an 
appointment  %vith  the  ^propriate  office 
at  least  24  hours  before  the  visiting  day: 
Air  and  Radiatifm  Docket  and 

Information  Center,  Environmental 

Protection  Agency,  401  M  Street, 

S.W.,  Washi^on,  D.C.  20460. 
Environmental  Protection  Agency, 

Region  6, 1445  Ross  Avenue,  Suite 

1200,  Dalles.  Texas  75202. 
Taxes  Natural  Resource  Conservation 

Commission,  12100  Park  35  Circle, 

Austin,  Texas  78711-3087, 
TOR  FURTHER  SIFORMATION  OONTACT:  Mr. 
Paul  Scogj^ns,  Air  Planning  Section 
(6PD-L).  Environmental  Protection 
Agency.  Region  6. 1445  Ross  Avenue, 
Suite  1200.  Dallas.  Texas,  75202. 
telephone  (214)  665-7354. 

Dated:  Deosaiber  4. 1997. 
W.B.  Hathaway, 

Acting  Ra^onal  Administrator. 

(FR  Doc  87-32785  Filed  12-18-87;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CPRPartS2 

(AZ  017-0004:  FRL-6036^ 

Approval  and  Promulgalfon  of 
ImplawnlaMon  f>lans;  Arizona  State 
Imptemafitatton  Pten  Ravialon, 

AOBICY:  Environmental  Protection 
Agency  (EPA), 
ACTION:  Proposed  rule. 


f:  EPA  is  proposing  to  approve 
revisions  to  the  Arizona  State 


Implementation  Plan  (SIP)  that  concern 
the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
solvent  cleaning,  petroleum  solvent  dry 
cleaning,  rubber  sports  ball 
manufacturing,  graphic  arts, 
semiconductor  manufacturing,  vegetable 
oil  extraction  processes,  wood  furniture 
and  fixture  coating,  wood  millwork 
coating,  and  loading  of  organic  liquids. 

The  intended  efiiKt  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  these,  proposed 
rules  will  incorporate  thena  into  the 
faderally  approved  SO*.  EPA  has 
evaluated  each  of  these  rules  and  is 
proposing  to  approve  them  tuider 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals.  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  end  plan 
requirements  for  nonattainment  ereas. 
DA1U:  Comm«its  must  be  received  on 
or  before  January  16, 1998. 
ADDRESSES:  Comments  may  be  mailed 
to:  Rulemaking  Office.  [AR-4],  Air 
Division.  U.S.  Environmental  Protection 
Agency,  R^on  DC,  75  Hawthorne 
Street,  Sen  Francisco,  CA  94105-3901. 

Copies  of  die  rule  revisions  and  EPA's 
evaluation  report  of  each  rtde  ere 
available  fr>r  public  inspection  et  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  avaiU>le  for 
inspection  et  the  following  locations: 

Arizona  Department  of  Environmental 

Quality,  3003  North  Central  Avenue, 

Phoenix.  AZ  85012 
Maricopa  County  Environmental  Services 

Depaitment.  2406  S.  24tfa  Street.  Suite  B- 

214.  Phoenix.  AZ  89034 

FOR  FURTHER  MFORMATION  CONTACT: 
Andrew  Steckel.  Chief,  Rulemaking 
Office  (AIR-4),  Air  Division.  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  (415)  744- 
1185. 

SUPn^MENTARY  INFORMATION: 

L  Applicability 

The  rules  being  proposed  for  approval 
into  the  Arizona  SIP  include:  Maricopa 
County  Enviroiunental  Services 
Department,  Technical  Services 
Division  (MCESD)Kules  331— Solvent 
Cleaning,  333 — Petroleum  Solvent  Dry 
Qeaning.  334 — Rubber  Sports  Ball 
Manufactiuing.  337 — Graphic  Arts, 
338 — Semiconductor  Manu&cturing, 
339— Vegetable  Oil  Extrection 
Processes.  342 — Coating  Wood 
Furnitvire  and  Fixtiue,  346 — Coating 
Wood  Millwork,  and  351 — ^Loading  of 


Organic  Liquids.  These  rules  were 
submitted  by  the  Arizona  Department  of 
Environmental  Quality  (ADEQ)  to  EPA 
on  F^ruary  4. 1993  (Rule  339),  August 
31, 1995  (Rule  351).  February  26, 1997 
(Rules  331,  333,  334,  336.  and  338)  and 
March  4, 1997  (Rules  342,  337,  and  346) 
respectively. 

n.  Background 

On  March  3. 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  which  included 
Maricopa  County  (43  FR  8964;  40  CFR 
81.305).  On  March  19, 1979.  EPA 
changed  the  name  and  mddified  the 
geographic  boundaries  of  the  ozone 
nonattainment  eree  to  the  Maricopa 
Association  of  Govonments  (MAG) 
Urben  Planning  Aree  (44  FR  16391, 40 
CFR  81.303).  On  February  24, 1964,  EPA 
notified  the  Governor  of  Arizona, 
pursuant  to  section  110(aX2)(H)  of  the 
pre-amended  Act  that  MAG's  portion  of 
the  Arizona  SIP  was  inadequate  to  attain 
and  nn«int»ip  the  ozone  standard  ■"'i 
requested  that  deficiencies  in  the 
existing  SIP  be  conected  (EPA's  SIP- 
Call,  49  FR  18827,  May  3, 1984).  On 
May  26, 1988.  EPA  ^ain  notified  the 
Governor  of  Arizona  diet  MAG's  portion 
of  the  SIP  was  inadequete  to  attain  and 
maintain  the  ozone  standard  and 
requested  that  deficiencies  reiatiz^  to 
VOC  controls  and  the  af^piication  of 
reasonably  available  control  technologr 
(RACT)  in  the  existing  SIP  be  correct^ 
(EPA's  second  SIP-Call,  53  FR  34500, 
September  7, 1988).  On  November  15, 
1990,  the  Clean  Air  Act  Amendments  of 
1990  were  enacted.  Public  Law  101- 
549, 104  Stat  2399,  codified  et  42 
U.S.C.  7401-7671q.  In  amended  section 
182(aK2)(A)  of  the  CAA,  Congress 
statutorily  adopted  the  requirement  that 
nonattainment  areas  fix  their  deficient 
reasonably  available  control  technology 
(RACT)  rules  for  ozone  and  established 
a  deadline  of  May  15, 1991  for  states  to 
submit  corrections  of  those  deficiencies. 
Section  182(aM2MA)  applies  to  areas 
designated  as  nonattaiiunent  prior  to 
enactment  of  the  amendments  and 
classified  as  maiginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amwidment 
guidance.)  EPA's  SIP-Call  used  that 


•  Among  other  things,  the  pre-amendnwnt 
guidance  consists  of  those  portions  of  the  prnpneod 
po6t-1987  ozone  andcaifeon  monoxide  policy  that 
concern  RACT,  52  FinS044  (November  24.  19e^; 
"Issues  Relating  to  VOC  Regulation  Outpoints, 
DeSciencies,  and  Deviations,  Qarificatioo  to 
appendix  O  of  November  24. 19e7  Fadarai  I 
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guidance  to  indicate  the  necessary 
corractions  for  specific  nonattainment 
areas.  The  MAG  Urfaan  Planning  Area  is 
classified  as  serious: '  therefore,  this 
area  was  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline. 

The  State  of  Arizona  submitted 
several  RACT  rules  for  incorporation 
into  its  SIP  on  February  4. 1993,  August 
31. 199S,  February  26, 1997  and  March 
4. 1997,  including  the  rules  being  acted 
on  in  this  document.  This  document 
addresses  EPA's  proposed  action  for 
MCESD  Rules  331— Solvent  Cleaning. 
333 — Petroletun  Solvent  Dry  Cleaning, 
334 — Rubber  Sports  Ball  Manufacturing, 
337— Graphic  Arts,  338— 
Semiconductor  Manufacturing,  339 
Vegetable  Oil  Extraction  Processes, 
342— Coating  Wood  Furniture  and 
Fixtures.  346— Coating  Wood  Milhvork 
,  and  351 — Loading  of  Organic  Liquids. 
MCESD  adopted  Rules  331.  333,  334 
and  338  on  June  19,  1996;  Rule  339  on 
November  16,  1992;  Rules  337,  342  and 
346  on  November  20, 1996  and  Rule  351 
on  February  15, 1995.  These  submitted 
rules  were  found  to  be  complete  on 
March  10,  1993  (Rule  339),  October  25, 
1995  (Rule  351)  and  )ime  5, 1997  (Rules 
331, 333, 334, 337, 338,  342  and  346. 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51, 
appendix  V  ^  and  are  being  propoaed  for 
approval  into  the  SIP. 

Rule  331  limits  the  emissions  of 
volatile  organic  compounds  (VOCa) 
from  surface  cleaning  and  degreasing 
opefations.  Rule  333  controls  emissions 
oi  VOCs  from  petroleum  solvent  dry 
cleaning  operations.  Rule  334  limits 
emission  of  VOCs  from  natural  and 
synthetic  rubber  adbeaives  uaed  in  the 
manufacture  of  non-inflatable  rubber 
balls.  Rule  337  limits  emissions  of  VOCs 
from  screen,  gravure,  letterpress, 
flexographic  and  lithographic  printing 
I.  including  related  mmHnf^  and 
;  processes.  Rule  338  limits 
I  of  VOCs  from  semiconductor 
manufacturing.  Rule  339  limits  the 
emissions  of  VOCs  from  the  extraction 


'  (Blv*  Book)  (iKittc90f  mttdUttty  WW 
ptibWdnJ  tai  Um  FiSiiri  la^rtw  oo  Un  2S.  iSSSh 
Mid  Iba  Mialing  coatiol  tadwiqiM  gui«kBiin 
(CTC). 
*Tb»  MAC  Urt—  PImisIi^  Aim  itsi—d  to 

opantfcMi  oTImt  MMBMBl  lo  nctiaM  107(d)  and 
ISIU)  upoo  Dm  dM*  of  MMCinMl  of  Hw  CAA 
MModnwU.  Sm  sa  Fit  9SOa4  (MoiwbwS.  ISSl). 
Ob  NovMDtMr  S.  1SS7  EPA  piiWhtwd  •  RmI  nil* 
NcUMifyiiig  Um  ItfAC  UifaM  PlMoii^  Am  kon 
I  to  MTlou*  (nt  S2  aOOOl ).  This 

ic—  mOtefjgf  op  D»i  — hw  S. 
10S7. 

>  BPA  adoiMMl  dM  OMBptotaBM*  critaria  oa 
Paivuary  IS.  1990  (S»  PK  SS30)  aid.  pumMBt  to 
McUoa  no(k)(l)(A)  of  Um  CAA.  raviMd  Iho  oitarla 
oa  AiagiMl  la.  19S1  (Sa  PR  42219). 


of  vagstable  oil  using  solvents.  Rule  342 
controls  the  emissions  of  VOC's 
emanating  from  applying  finishing 
materials  to  furniture  or  fixtures  made 
of  wood  or  wood  derived  materials. 
Rule  346  limits  VOC  emissions  from  the 
surface  nraparation  and  coating  of  wood 
millwon,  such  as  shutters,  doors, 
windows  and  their  associated 
woodwork,  and  Rule  351  controls 
emissions  of  VOCs  from  organic  liquid 
loading  operations  at  bulk  plants  and 
bulk  terminals.  VOCs  contribute  to  the 
production  of  ground-level  ozone  and 
smog.  The  rules  were  adopted  as  part  of 
MCESD's  efforts  to  achieve  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  and  in  response  to  EPA's  SIP- 
Call  and  the  section  182(sM2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for 
these  rules. 

m.  EPA  BvahiatioB  and  Propoaed 
Actioa 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
hnplementation  Plans).  The  EPA 
interpretation  of  theae  requirements, 
whica  forms  the  basis  for  today's  action, 
appeals  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  thoae  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
imploassntation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  fcath  from  the 
pre-amended  Act 

For  the  piupose  of  ■■•i«Hng  state  and 
local  agencies  in  devefoping  RACT 
rules,  EPA  preparad  a  swiea  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGa  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 

!>resumptive  norms  for  what  is  RACT 
or  specific  source  categories.  Under  the 
CAA  amendments.  Congress  ratified 
EPA's  use  of  theae  documents,  as  wrell 
aa  other  A»ncy  policy,  for  requiring 
Stataa  to  "fix-up"  their  RACT  rules.  See 
section  182(aX2)(A).  The  CTG 
applicable  to  Rule  331  is  entitled, 
"Control  of  Volatile  Organic  Emissions 
From  Solvent  Metal  Qeaning."  EPA- 
450/2-77-022;  the  CTG  applicable  to 
Rule  333  is  entitled,  "Control  of  Volatile 
Organic  Compound  Emissions  from 
Laige  Petroleum  Dry  Cleaners,"  EPA- 
450/3-82-009:  the  CTG  applicable  to 
Rule  337  is  entitled,  "Control  of  Volatile 
Organic  Emissions  from  Existing 
SUtionary  Sources — Volume  VIU: 
Graphic  Arts — Rotogravure  and 


Flexography,"  EPA-450/2-78-033:  the 
CTG  applicable  to  Rule  342  is  entitled, 
"Control  of  Volatile  Organic  Compound 
Emissions  from  Wood  Furniture 
Manufacturing  Operations"  EPA-4S3/ 
R-96-007;  and  the  CTGs  applicable  to 
Rule  351  are  entitled.  "Control  of 
Volatile  Organic  Emissions  from  Bulk 
Gasoline  Plants,"  EPA-450/2-77-03S 
and  "Control  of  Hydrocarbons  from 
Tank  Truck  Gasoline  Loading 
Terminals,"  EPA-450/2-77-02e.  Rules 
334,  338,  339  and  346  control  emissions 
from  source  categories  for  which  EPA 
has  not  issued  CTGs.  Accordingly  these 
rules  were  evaluated  for  consistency 
with  the  general  RACT  requirements  of 
the  Qean  Air  Act  (CAA  section  110  and 
part  D).  Further  interpretations  of  EPA 
policy  are  found  in  the  Blue  Book, 
referred  to  in  footnote  1.  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  mnintiiin 
the  SIP. 

On  February  1. 1996,  EPA  approved 
into  the  SIP  a  version  of  MCESD's  Rule 
331— Solvent  Cleaning  that  had  been 
adopted  by  MCESD  on  June  22, 1992. 
MCESD's  submitted  Rule  331— Solvent 
Cleaning  includes  the  ioUowing  changes 
from  the  current  SIP: 

•  Inr  reaseH  the  record  leteutkm  time 
from  3  years  to  5  years, 

•  Added  the  requirement  to  maintain 
a  current  list  of  solvents  stating  the  VOC 
content  in  lbs/gal  or  g/1. 

•  Added  the  requirement  to  keep 
moodily  recx»ds  of  make-up  solvents 
added  and  other  VOC  containing 
materials  uaed. 

On  February  1. 1996,  EPA  approved 
into  the  SIP  a  version  of  Rule  333 — 
Petroleum  Solvent  Dry  ri—ning  that 
had  been  adopted  by  MCESD  on  Jime 
22.>1982.  MCESD's  submitted  Rule 
333 — Petroleum  Solvent  Dry  Cleaning 
includea  the  following  significant 
changes  from  the  current  SIP: 

•  Increased  the  record  ratendon 
period  from  3  years  to  5  years, 

•  Requires  the  maintenance  of  a 
currant  list  of  solvents  and  any  other 
VOC  containing  materials,  including  the 
VOC  content  of  each  in  lbs/gal  or  g/1. 

•  Requires  monthly  records  of  the 
weight  of  clothing  desned,  the  amount 
of  solvent  used,  and  the  weight  and  type 
of  any  material  disposed  that  contains 
any  amount  of  cleaning  solvents.  The 
name  of  the  compeny  receiving  such 
material  must  also  be  recorded. 

On  February  12. 1996,  EPA  approved 
into  the  SIP  a  version  of  Rule  334 — 
Rubber  Sports  Ball  Manufacturing,  that 
had  been  adopted  by  MCESD  on 
September  20. 1994.  MCESD's 
submitted  Rule  334— Rubber  Sports  Ball 
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Manufacturing  includes  the  following 
significant  changes  from  the  current  SIP: 

•  Replaced  daily  cutoff  of  300  lfa« 
VOC  with  monthly  cutoff  of  8333  lbs, 

•  Increfised  the  record  retention 
period  from  3  years  to  5  years, 

•  Decreased  frequency  from  daily  to 
monthly  for  usage  records  of  adhesives. 
solvents,  and  other  VOC  containing 
materials. 

On  September  5, 1995.  EPA  approved 
into  the  SIP  a  version  of  Rule  337 — 
Graphic  Arts  that  had  been  adopted  by 
MCESD  on  April  6, 1992.  MCESD's 
submitted  Rule  337 — (kaphic  Arts 
includes  the  following  significant 
changes  from  the  current  SIP: 

•  Added  a  definition  for  capture 
efficiency, 

•  Estanliahes  time  phased  lowering  of 
VOC  limits  Cor  fountain  solutions  and    * 
establishes  VOC  limits  for  fountain 
solutions  refrigerated  below  eCF, 

•  Establishes  time  phased  lowering  of 
vapor  pressure  of  cleaning  solutions, 

•  Allows  monthly  recordkeeping  on 
presses  which  do  not  use  aloc^l  in 
their  fountain  solution,  provided  they 
emit  less  than  25  tons  of  VOC  per  year, 

•  Increases  the  record  retention 
period  from  3  3rear8  to  5  years. 

There  is  currentiy  no  version  of 
MCESD's  Rule  338— Semiconductor 
Manufacturing  in  the  SIP.  The 
submitted  rule  includes  the  following 
provisions: 

•  Requires  facilities  that  emit  more 
than  25  tons  per  year  (tpy)  of  VOC  from 
negative  photoresist  operations  to  vent 
the  emissions  to  a  control  system  with 
an  overall  control  efficiency  of  at  least 
80%, 

.  •  Requires  facilities  that  emit  more 
than  50  tpy  of  VOC  from  positive 
photoresist  operations  to  vent  the 
emissions  to  a  control  system  with  an 
overall  control  efficiency  of  at  least 
80%. 

•  Provides  an  exemption  for  positive 
photoresist  operations  that  use  liquids 
that  use  less  than  10%  VOC  by  weight 
and  never  exceed  a  temperature  of 
104'F. 

•  Requires  an  operation  and 
maintenance  plan  specifying  key  system 
operating  parameters  for  the  emission 
control  system, 

•  Requires  the  use  of  closed 
containers  for  storing  VOC  containing 
material, 

•  Requires  monthly  usage  records  of 
all  VOC  containing  material, 

•  Requires  equipment  operating 
records. 

There  is  currentiy  no  version  of 
MCESD's  Rule  339— Vegetable  Oil 
Extraction  Processes  in  the  SIP.  The 
submitted  rule  includes  the  following 
provisions: 


•  Establishes  a  monthly  VOC  limit  of 
2.5  pounds  per  ton  of  processed  seeds 
for  any  consecutive  30  day  period  of 
operation,  and  a  weekly  VOC  limit  of 
3.0  pounds  of  VOC  per  ton  of  processed 
seeds  for  any  7  consecutive  days  of 
operation, 

•  Requires  that  VOC  emissions  from 
any  extractor  or  desolventizer-toaster  be 
controlled  by  a  condenser  and  mineral- 
oil  scrubber  with  an  overall  control 
efficiency  of  at  least  90%  by  weight, 

•  Requires  that  the  desolventizer- 
toaster  discharge  conveyor  is  vented  to 
a  mineral  oil  scrubber  with  an  overall 
control  efficiency  of  90%  by  weight, 

•  Requires  an  operation  and 
maintenance  plan  specifying  key  system 
operating  parameten  for  the  emission 
control  system, 

•  Requires  monthly  inspection  of 
equipment  in  solvent  service  for  gaseous 
and  liquid  leeiks  and  the  keeping  of  a 
permanent  leak  detection  and  repair 
notebook. 

•  Requires  daily  recordkeeping. 
There  is  currentiy  no  venion  « 

MCESD's  Rule  342— Coating  Wood 
Furniture  and  Fixture  in  the  SIP.  The 
submitted  rule  includes  the  following 
.  provisions: 

•  A  purpose  and  applicability  ' 
definition, 

•  Definition  of  terms, 

•  VOC  standards  consistent  with  the 
CTG  expressed  in  grams  per  liter  as  well 
as  pounds  per  pound  of  solids. 

•  A  schedule  of  compliance  for 
sources  emitting  in  excess  of  50  tpy, 

•  A  limitation  of  conventional  air- 
atomized  spray  and  other  spray 
methods, 

•  Process  equipment  operation  and 
maintenance  requirements, 

•  Procedures  for  die  handling  and 
disposing  of  VOC  containing  material, 

•  Labeling  requirement  of  VOC 
containing  storage  containera, 

•  Monitoring  and  record  keeping 
requirements. 

•  Compliance  test  methods, 

•  An  apfwndix  describing  the 
averaging  provisions. 

There  is  currentiy  no  version  of 
MCESD's  Rule  346— Coating  Wood 
Millwork  in  the  SIP.  The  submitted  rule 
includes  the  following  provisions: 

•  A  purpose  and  applicability 
definition, 

•  Definition  of  terms, 

•  VOC  limits  of  coatings  used  on 
wood  millworii, 

•  VOC  trade-off  options; 

(1)  lower  VOC  topcoat  and  unlimited 
VOC  sealer 

(2)  lower  VOC  sealer  and  higher  VOC 
topcoat 

(3)  single  application  finish, 

•  Allows  alternative  control  by  means 
of  an  emission  control  system. 


•  Allows  an  exemption  for  sources 
emitting  less  than  2  tons  per  year  of 
VOC, 

•  A  limitation  of  conventional  air- 
atomized  spray  and  other  spray 
methods, 

•  Process  equipment  of>eration  and 
maintenance  requirements, 

•  Procedures  for  the  handling  and 
disposing  of  VOC  containing  matarial, 

•  Labeling  requirement  of  VOC 
containing  storage  containers, 

•  Monitoring  and  record  keeping 
requirements, 

•  Compliance  test  methods. 

On  April  6, 1992  EPA,  approved  into 
the  SIP  a  vereion  of  MCESD's  Rule 
351 — Loading  of  Oiganic  Liquids  that 
had  been  adopted  by  MCESD  on  April 
6, 1992.  MCESD's  submitted  Rule  351— 
Loading  of  Organic  Liquids  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  Section  401  discussing  equipment 
leak  provisions  has  been  reformatted, 
and  a  requirement  to  maintain  a  logbook 
for  monthly  leak  inspections  has  been 
added, 

•  Section  503  now  requires  that  all 
records  be  retained  for  3  years. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
r^iUations,  and  EPA  policy.  Therefore, 
MCESD  Rules  331— Solvent  Qeening 
Operations,  333 — Petroleum  Solvent 
C^  Cleaning,  334 — Rubber  Sports  Ball 
ManuCscturing,  337 — Graphic  Arts, 
338 — Semiconductor  Manufacturing, 
339  V^etable  Oil  Extraction  Processes, 
342— Wood  Furniture  and  Fixture 
Coating.  346— Wood  Millwork  Coating, 
and  351 — Loading  of  Oiganic  Liquids 
are  being  proposed  for  approval  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
PartD. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requiramenta. 

IV.  Administrative  RequireBMnts 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  imder  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
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AMistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  R0gukxtory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  ot  aeq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
aaaessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Altemativelv.  EPA  may  certify 
that  the  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  email 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
1ms  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
•imply  approve  requirements  that  the 
State  is  siready  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  a£bctad.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableneas  of  state  action.  The 
Qean  Air  Act  forbids  EPA  to  base  iU 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  1/.S.  EPA. 
427  U.S.  246.  255-66  (1976):  42  U.S.C. 
7410(aJ(2). 

C  Unfunded  htandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1905 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  obfectivea  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  vthar  State,  local,  or  tribal 
gowmaients  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 


approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  firom  this 
action. 

List  of  Subtacts  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements,  Volatile  organk 
compound. 

Aalharilr-  42  U.S.C  7401-7e71q. 

Dated:  Dacaniber  8. 1997. 
FeUcia  Marcas. 

Hegional  Adminittrator,  Region  DC. 
|FR  Doc.  97-32929  FUwl  12-10-97:  8:45  am) 


ENVmONMENTAL  PROTECTION 
AGENCY 

40CniPart82 
[FRL-aan-Ti 

Approval  and  PiuwiuljaltoH  of 
■nfHvinernOTiin  rnena,  wwuiaoD; 
CofTectlon 

AOBCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Propossd  rule. 

iUMMARV:  EPA  is  propositi  corrections 
to  the  State  Implementation  Plan  (SIP) 
for  the  State  of  Colorado.  Pint.  EPA  is 
proposing  corrections  to  ito  )anuary  21, 
1997  rulemaking  in  which  EPA 
approved  several  Colorado  new  source 
review  (NSR)  SIP  revisions.  Specifically, 
pursuant  to  a  December  17. 1996  request 
from  the  State  of  Colorado.  EPA  Is 
proposing  to  remove  from  the  approved 
SIP  two  sections  of  Colorado's 

Srevention  of  significant  detariontion 
*SD)  rules  in  Regulation  No.  3.  EPA  is 
also  proposing  to  disapprove  a 
provision  in  the  State's  definition  of 
"federally  enforceable"  in  Regulation 
No.  3  that  EPA  inadvertently  failed  to 
disapprove  in  its  January  21. 1997 
rulemaking  Specifically,  the  provision 
in  that  definition  states  that  provisions 
which  are  not  requited  by  \be  Federal 
Qean  Air  Act  (Act)  shall  not  be 
submitted  as  part  of  the  SIP  and  shall 
not  be  federally  enforceable.  This 
provision  is  being  proposed  for 
disapproval  because  the  Act  provides 
that  any  provision  approved  by  EPA  as 
part  of  the  SIP  is  fisderally  enforceable 
unless  and  until  the  State  requesU.  and 
EPA  approves,  a  SIP  revision  removing 
such  provision. 


Second.  EPA  is  proposing  to  comet 
an  October  5, 1979  rulemaking  in  which 
EPA  incorrectly  listed  Colorado  House 
Bill  1 109  as  being  approved  as  part  of 
the  Colorado  SIP. 

Last,  EPA  is  proposing  to  correct  a 
September  23,  1980  rulemaking,  in 
which  EPA  mistakenly  replaced  a 
Colorado  SIP  approval  in  40  CFR  52.320 
with  a  Montana  SIP  approval. 
OATB:  Commenta  must  be  received  in 
writing  on  or  before  January  16, 1998. 
AOOnam:  Written  commenU  on  this 
action  should  be  addressed  to  Vicki 
Stamper.  8P2-A.  Environmental 
Protection  Agency,  Region  Vm,  999 
18th  Street,  suite  500,  Denver,  Colorado 
80202-2466.  Copies  of  the  documents 
relative  to  this  action  are  available  for 
inspection  during  normal  business 
houn  at  the  following  location:  Air 
Program,  Environmental  Protection 
Agency,  Region  Vm,  990  18th  Street, 
suite  500,  Denver,  Colorado  80202- 
2466. 

FOR  FimTHER  — t)nMaTIOW  CONTACT: 
Vicki  Stamper.  EPA  Region  VIII.(303) 
312-6445. 

TARY  arPHMATION. 


L  Corractiaas  to  JaBuary  21, 1997 
R« 


On  January  21, 1997,  EPA 
promulgstad  approval  of  five  Colorado 
SIP  revisions  submitted  on  November 

12. 1993.  August  25. 1994.  September 

29. 1994,  November  17, 1994.  and 
January  29. 1996.  (See  62  FR  2910- 
2914.)  All  of  these  SIP  submittals 
contained  revisiocu  to  the  State's  NSR 
and  PSD  provisions  in  Parte  A  and  B  of 
Colorado  Regulation  No.  3. 

A.  Comction  to  Exclude  Sections  VM. 
and  VnA.5.  of  Part  B  of  Colorado 
Regulation  No.  3  From  the  SIP 

The  November  12. 1993  SIP  submittal 
contained  revisions  to  Regulation  No.  8 
that  were  adopted  by  the  Colorado  Air 
Quality  Control  Commission  (AQIX)  at 
a  July  15. 1993  public  hearing.  The 
primary  purpose  of  the  State's  July  1993 
rulemaking  was  to  adopt  an  operating 
permit  program  to  address  the 
requirements  of  title  V  of  the  Claan  Air 
Act  Amendmento  of  1990  and  40  CFR 
part  70.  Concurrent  with  the  adoption  of 
ita  operating  permit  program,  the  State 
made  revisions  to  its  construction 
permit  regulations,  which  are  also  in 
Regulation  No.  3,  to  make  the  t%vo 
programs  work  together  and  to  allow  for 
the  implementation  of  certain  title  V 
operating  permit  provisions.  At  the 
same  time,  the  State  also  completely 
restructured  and  renumbered  the 
provisions  in  Regulation  No.  3.  While 
the  majority  of  the  provisions  in  the 
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State's  construction  permitting 
regulations  were  unchanged,  the  State's 
November  12. 1993  SIP  submittal 
included  the  State's  entire  construction 
permitting  regulations  (including  ita 
PSD  rules)  because  of  the  restructuring 
and  renumbering  of  Regulation  No.  3. 

On  December  17, 1996.  the  State 
submitted  a  request  to  exclude  two 
sections  of  Part  B  of  Regulation  No.  3 
from  ita  November  12. 1993  SIP 
submittal,  specifically  Sections  V.B.  and 
VILA.5.  (reraiTBd  to  herein  as  Sections 
V.B.  and  VILA.5.  or  as  "the  two 
provisions.")  On  January  21 .  1997. 
EPA's  ^>proval  of  the  State's  November 
12, 1993  SIP  submittal  was  published 
(62  FR  2910).  The  approval  did  not 
exclude  Sections  V.B.  and  VILA.5. 

Section  V3.  of  Part  B  of  Regulation 
No.  3  applies  the  Class  I  sulfur  dioxide 
PSD  inaement  to  certain  pristine  areas 
in  Colorado  that  are  not  designated 
Class  I  by  the  Federal  PSD  regulations. 
This  is  not  required  by  the  Act  cv 
Federal  PSD  regulations.  Section 
VII.A.5.  of  Part  B  of  Regulation  No.  3 
provides  that  no  new  major  stationary 
source  or  major  modification  shall 
individually  consume  more  than  75%  of 
an  applicable  increment  No  such 
pnndsion  (or  similar  provision)  is 
required  by  the  Act  or  Federal  PSD 
regulations.  Neither  of  the  two 
provisions  is  necessary  for  the  State  to 
demonstrate  attainment  and/or 
maintenance  of  the  National  Ambient 
Air  Quality  Standards  (NAAQS). 
Therefore.  EPA  believes  that  these  two 
provisicms  may  be  removed  from  the 
SIP. 

In  this  instance,  EPA  believes  it  is 
appropriate  to  remove  the  two 
provisions  from  the  SIP  pursuant  to 
EPA's  authority  under  section  110(kH6) 
of  the  Act  Section  110(kX6)  of  the  Act 
provides  as  follows: 

Whsnsver  tlw  Administrator  detarminas 
tliat  the  Administiator's  action  approving, 
disapproving,  or  inomulgating  sny  plan  or 
plan  revision  (or  part  tbneof).  area 
designation,  redasignation.  classification,  or 
redassiflcatiaD  was  in  error,  the 
AdministSBtor  may  in  A»  same  manner  as  tlie 
■ppfovaL  disspproval.  or  promulgstion 
revise  such  action  ss  appropriate  writlumt 
requiring  any  fiuthar  siumiasion  from  the 
State.  Such  determination  and  the  basis 
thereof  shall  be  provided  to  the  State  and 
public. 

The  State  sulmdtted  ita  request  well 
before  EPA's  final  approval  of  the 
State's  November  12. 1993  SIP  submittal 
was  published  in  the  Federal  Register 
or  was  otherwise  announced  to  the 
public.  Thus.  EPA  had  an  opportunity 
to  exclude  the  two  provisions  from  tbe 
final  published  rule,  but  frdled  to  do  so. 


Although  there  may  be  instances 
where  a  request  to  withdraw 
componenta  of  a  SIP  implicates  the 
Act's  requirement  for  State  notice  and 
hearing,  EPA  does  not  believe  this  is 
one  of  them.  First  these  two  provisins 
had  been  part  of  the  State's  regulations 
for  many  years  ■.  but  had  been  expressly 
excluded  from  the  State's  SIP  submittals 
of  prior  PSD  revisions  and  had  been 
expressly  excluded  from  EPA's 
rulemaking  actions  on  thoee  prior  PSD 
rule  revisions.  (See  51  FR  31125. 
September  2. 1986.  and  56  FR  12850, 
March  28. 1991.)  Second,  the  State 
merely  renumbeoed  these  two 
provisions  at  ita  July  15. 1993  hearing, 
and  there  was  no  indication  that  the 
State  intended  to  change  course  and 
submit  theee  two  provisions  to  EPA  for 
approval  into  the  SIP.  Presumably,  if  the 
State  had  intended  such  a  change  in 
course,  the  State  would  have  focused  ita 
notice  and  public  hearing  on  the  two 
provisions  prior  to  adopting  the 
renumbering  of  R^ulation  No.  3  and 
submitting  it  to  EPA.  This  did  not  occur, 
and  the  evidance  suggasto  that  submittal 
of  tliese  t«vo  provisions  to  EPA  was 
merely  an  ovenight  If  EPA  had 
reviewed  the  drciunstances  more 
carefully  when  it  received  the  State's 
December  17. 1996  letter,  EPA  could 
have  corrected  ita  final  rule  before 
publication. 

With  respect  to  Section  V.B.,  EPA  also 
believes  a  correction  is  necessary 
because  Section  V.B.  (which,  as  stated 
above,  applies  tbe  Cla«s  I  sulfur  dioxide 
increment  to  certain  pristine  Class  II 
sreas  in  Colorado)  is  inconsistent  with 
the  requirementa  of  EPA's  PSD 
regulations.  Specifically,  40  CFR 
51.166(g)  contains  certain  requirementa 
for  redesignating  an  area  from  Class  II  to 
Class  I,  and  the  State  has  not  addressed 
those  requirementa  for  the  areas  listed 
in  Section  V.B.  Thus,  EPA  ened  in 
appnnring  Section  V.B.  as  part  of  the 
SIP.  This  posititm  is  consistent  with 
EPA's  prior  rulemaking  regarding  this 
provision.  In  a  September  2, 1986 
action.  EPA  did  not  ^prove  this 
provision  into  the  SIP.  explaining  that 
the  State  had  not  followed  the  specific 
procedures  outlined  in  40  CFR  51. 166(g) 
for  redesignating  an  area  from  Class  II  to 
Class  L  (See  51  FR  31125.) 

For  the  reasons  discussed  above.  EPA 
is  correcting  ita  January  21. 1997  SIP 
approval  to  remove  Sections  V.B.  and 
Vn.A.5.  of  Part  B  of  Regulation  No.  3 
from  the  approved  SIP. 


B.  Cmrection  to  Disapprove  Provision  in 
Definition  of  "FederaUy  Enfrmeable"  in 
Colorado  Regulation  No.  3 

In  the  State's  September  29, 1994  SIP 
submittal  of  revisions  to  Regulation  Na 
3.  the  State  revised  ito  definition  of 
"federally  Enforceable"  to  Section 
LB.22.  of  Part  A  of  Colorado  Regulation 
No.  3.  EPA's  nonattainment  NSR  and 
PSD  permitting  regulations  in  40  CFR 
51.165  and  51.166.  respectivriy,  require 
this  term  to  be  defined  in  States' 
permitting  programs,  as  it  is  used  in 
various  definitions  and  provisions  of  the 
Federal  preconstructton  permitting 
regulaticms. 

Colorado's  definition  of  "fedetally 
enforceeble"  basically  mirrors  the 
Federal  definition  in  40  CFR 
51.165(aXl)(xiv)  and  51.166(bXl7). 
However,  on  August  18. 1994.  the  State 
revised  this  definition  (anumg  other 
things)  to  add  a  provision  stating  the 
following:  "Notwithstanding  the 
foregoing,  and  except  for  the  voluntarily 
accepted  limitations  and  conditions 
desoibed  in  the  preceding  sentence, 
any  provision,  standard,  or  regulation 
that  is  not  required  by  the  Federal  Act 
or  that  is  more  stringent  than  the 
Federal  Act  is  adopted  under  powrers 
reserved  to  the  State  of  Colorado 
pursuant  to  section  116  of  the  Federal 
Act  is  not  to  be  submitted  to  the  EPA 
as  a  inovision  of  the  SIP  and  shall  not 
be  fisderally  enforceable."  According  to 
the  State,  this  revision  was  made  to 
mirror  the  definition  found  in  Section 
25-7-105.1  of  the  Colorado  Air 
Pollution  Prevention  and  Control  Act 

During  the  State's  public  conunent 
poind  on  this  regulatory  change,  EPA 
stated  in  sn  August  12, 1994  letter  that 
it  could  not  approve  the  statemeot 
quoted  above  as  part  of  the  SIP.  Any 
provision  that  hu  been  sufamitted  by 
the  State  and  approved  by  EPA  as  part 
of  the  SIP  is  considered  to  be  fedenlly 
enforceable  regardless  of  whether  it  is 
required  by  the  Act  or  more  stringent 
than  the  Act  Similarly,  terms  and 
conditions  incorporated  into  a  permit 
that  is  issued  under  an  EPA-approved 
permitting  program,  such  as  new  source 
review  or  title  V  operating  peimita.  are 
also  generally  considered  to  be  federally 
enforceable.  >  The  only  way  a  State  can 
change  the  Federal  enibrceiability  of  any 
provision  that  has  been  approved  by 
EPA  as  part  of  the  SIP  is  by  submitting 
a  request  for  revision  to  tiie  SIP  and  by 
receiving  EPA  approval  of  the  SIP 


■  TIm  AQOC  origiDaUy  adopted  S«ctioD  V.B.  oa 
Ktedi  10, 19S3  and  Section  Vn.A.5.  on  May  17, 

issa 


^States  can  tiwignatit  oarlain  pniviitoiM  ia  a  litla 
V  pannit  that  have  not  bean  qififovad  a*  part  of  tba 
SD>  or  that  an  not  otharwiaa  fedanliy  anfaroaabla 
or  fadaieUy  raquiied  aa  "State^only"  in  a  title  V 
opSnting  permit,  and  thoae  tanns  would  not  be 
caoaidarad  federaDy  enforoeable.  (See  40  CFR 
70.e(bX2).) 
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revision  (through  notice  and  comment 
rulemaking  via  the  Federal  RagMar). 

EPA  believes  the  statement  in  the 
State's  definition  of  "federally 
enfoioeable"  quoted  above  is  thus 
misleading  to  the  public  and  the 

Tlated  community. 
EPA's  January  21. 1907  rulemaking, 
EPA  approved  the  deflnidon  of 
"fedenlly  enforceable"  into  the  SIP  in 
its  entirety.  (See  62  PR  2914.)  However. 
for  the  reasons  discussed  above  and  in 
EPA's  August  12, 1994  letter  to  the 
State,  EPA  believes  its  approval  of  the 
above-quoted  statement  was  made  in 
error.  Consequently,  EPA  is  proposing 
to  correct  its  January  21, 1997 
rulemaking  to  disapprove  the  statement 
in  die  State's  definition  of  "federally 
enforceable"  which  states  that  any 
provision,  standard  or  regulation  not 
required  by  the  Act  is  not  to  be 
submitted  as  part  of  the  SIP  and  shall 
not  be  federally  enforceable.  EPA  is 
proposing  this  correction  pursuant  to 
section  110(kK6)  of  the  Act 

IL  Correction  of  October  S,  1979 


On  October  5, 1979,  EPA  approved 
several  submittals  from  the  State  of 
Colorado,  which  were  made  pursuant  to 
the  1977  revisions  to  the  Act.  (See  44  FR 
57401-57411.)  In  that  action.  EPA  listed 
House  Bill  1109  in  40  CFR 
52.320(c)(14)a8  one  of  the  submittals 
being  approved  (see  44  FR  57409. 
October  5. 1979).  House  Bill  1109 
repealed  and  reenacted  the  State's  Air 
Quality  Control  Act.  The  bill  was  signed 
into  law  by  the  Governor  on  June  20. 
1979  and  submitted  to  EPA  on  July  23, 
1979,  along  with  House  Bill  1090 
(regarding  burning  of  solid  wastes)  and 
Senate  Bill  1  (regarding  provisions  for 
reducing  motor  vehicle  emissions).  In 
the  preamble  to  the  October  5, 1979 
rulemaking.  EPA  discussed  the  State's 
July  23. 1979  submittal  of  the  three  bills. 
EPA  indicated  that  it  was  taking  no 
action  on  House  Bill  1109  at  that  time 
and  would  propose  action  in  the 
Federal  Ragislsr  at  a  future  date  to  take 
public  comment  on  the  acceptability  of 
the  State's  revised  Air  Quality  Control 
Act  (see  44  FR  57403).  Since  EPA 
clearly  stated  in  the  preamble  that  it  was 
not  taking  action  on  House  Bill  1109. 
EPA  eired  in  listing  House  Bill  1109  as 
being  approved  as  part  of  the  SIP  in  40 
CFR  52.320(c)(14).  Therefore,  pursuant 
to  section  110(kM6)  of  Uie  Act.  EPA  is 
proposing  to  amend  the  regulatory  text 
regarding  die  SUte's  July  23. 1979 
submittal  to  remove  the  refiarenoe  to 
House  Bill  1109. 3 


Although  EPA's  October  5, 1979 
rulemaking  indicated  that  EPA  would 
propose  action  on  House  Bill  1109  at  a 
future  data,  EPA  no  longer  believes  it  is 
necessary  to  take  action  on  House  Bill 
1109  or  any  successor  provisions  in  the 
State's  Air  Quality  Control  Act 
Generally,  W?A  does  not  believe  it  is 
necessary  to  approve  State  authorizing 
legislation  into  the  SIP.  Instead,  EPA 
needs  to  be  satisfied  that  such 
authorizing  legislation  exists  and  that  it 
shows  that  the  State  has  adequate  legal 
authority  to  adopt,  implement,  and 
enforce  the  SIP.  Therafora.  EPA  will  not 
be  taking  action  on  House  Bill  1109. 

m.  Correction  of  September  23. 1990 


On  September  23, 1980,  EPA 
approved  various  SIP  submittals  from 
the  State  of  Montana  intended  to 
address  the  1977  revisions  to  the  Act  In 
that  action,  EPA  mistakenly  revised  40 
CFR  52.320,  which  identifies  SIP 
approvals  for  the  State  of  Colorado,  to 
reflect  approval  of  thaee  various 
Montana  SIP  submittab  (see  45  FR 
02984).  EPA's  original  intention  with 
the  September  23. 1980  rulemaking  was 
to  revise  40  CFR  52.1370(cM8)  for  the 
Sute  of  Montana's  plan,  but  EPA 
promulgated  the  language  regarding 
Montana's  SIP  at  40  CFR  52.320(cM8). 
On  June  30, 1982.  EPA  partially 
corrected  this  error  for  Montana  by 
promulgating  the  September  23. 1980 
approval  at  40  CFR  52.1370(c)(10).  (See 
47  FR  28373.)  However,  no  correction 
was  ever  made  to  the  "Identific^on  of 
Plan"  for  Colorado  at  40  CFR  52.320. 
Consequentiy,  EPA  is  proposing  to 
revise  40  CFR  52.330(cM8)  to  reinstate 
the  previous  Colorado  SIP  approval 
promulgated  at  52.320(cM8).  as  it  wm 
last  revised  on  March  2, 1976  (see  41  PR 
8968). 

IV.  Piepueed  Actian 

EPA  is  proposing  to  revise  40  CFR 
52.320(cX72Xl)(D)  to  exclude  Sections 
V.B.  and  VILA.5.  of  Part  B  of  Regulation 
No.  3,  which  pertain  to  the  State's  PSO 
program,  from  the  approved  SIP. 

EPA  is  proposing  to  ooirect  its 
January  21 ,  1997  approval  of  Section 
LB.  of  Part  A  of  Regulation  No.  3  (as  in 
eCbct  on  September  30, 1994)  to 
disapprove  the  last  sentence  in  the 
definition  of  "fsderally  enforceable'* 
which  states  that  any  provision, 
standard  or  regulation  not  required  by 
the  Act  is  not  to  be  submitted  as  part  of 
the  SIP  and  shall  not  be  fsderally 
enforceable. 


>  Note  tiMl  I)m  prmrtoioo  in  40  CFR  52.330(cXlO)        40  CFR  S2.S30(cNl»)  on  JiUM  27. 198a  Sm  4S  FR 
promulgMMl  on  OdoiMr  S.  1979  WM  (•DuafaHad  M     43411. 


EPA  is  proposing  to  amend  40  CFR 
S2.320(c)(15)  to  remove  the  reference  to 
House  Bill  1109,  which  was  incorrecdy 
listed  as  being  approved  in  EPA's 
October  5. 1979  Colorado  rulemaking 
(see  44  FR  57409). 

Last,  EPA  is  proposing  to  amend  49 
CFR  52.320(c)(8)  to  reinstate  the 
Colorado  SIP  approval  promulgated  on 
March  2, 1976  (see  41  FR  8958)  that  was 
incorrectly  replaced  in  a  September  23, 
1980  rulemaking  (45  FR  62984). 

EPA  is  making  these  collections 
punuant  to  section  110(k)(6)  of  the  Act 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
fmCian  and  in  relation  to  relevant 
statutory  and  rqgulaUuy  requirements. 

V.  Admiaistralive  Keqaireaaents 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  nexibihty  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600,  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  nde  on  small  entities.  5  U.S.C.  803 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-far^ 
profit  enterprises,  and  government 
entities  with  Jurisdiction  over 
populations  of  less  than  50.000. 

The  proposed  corrections  would 
remove  certain  requirements  bvnn  the 
SIP.  However,  regardless  of  EPA's  final 
action,  these  requiraoMnts  will  still 
apply  as  a  matter  of  State  law.  Tims,  the 
proposed  corrections  would  not  alter 
the  impact  of  these  requirements  on 
small  entities,  and  EPA  certifies  that  the 
removal  of  such  requirements  from  the 
SIP  wrould  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  proposed  corrections  would  also 
result  in  a  disapproval  of  certain 
language  in  the  State's  definition  of 
fsderally  enforce^le  in  its  permitting 
regulations.  Disapproval  of  this 
language  would  not  create  any  new 
requirements  and  would  not  alter 
requirements  that  the  State  is  already 
imposing.  Therefore,  EPA  certifies  that 
this  disapproval  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
aconnpany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  milUon  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
efCactive  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
reouires  EPA  to  establish  a  plan  for 
inrorming  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  corrections  do  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggr^ate,  or  to  the 
private  sector.  This  Federal  action 
would  impose  no  new  requiremoits. 
Accordingly,  no  additional  costs  to 
State,  locfd,  or  tribal  governments,  m  to 
the  private  sector,  would  result  from 
thisactioiL 

List  of  SabHcIs  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorp<»ation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  17. 1997. 
Patarida  D.  Hail. 

Acting  Regional  Adminigtrator,  R^on  VJU. 
(FR  Doa  97-32926  Piled  12-16-97;  B:45  am] 


ENVIRONMENTAL  PROTECTION 
AQENCY 


40  CFR  Part  63 

[AO-FRL^6t96-Sl 


for 
I  Air  ponuwns  lor  i*miicnw 
Actlw  kiQradlent  Piuductiofi 

AOPICY;  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  Extension  of 
public  comment  period. 


IX  The  EPA  is  announcing  a  30- 
day  extension  of  the  public  comment 
p«riod  for  the  proposed  "National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Pesticide  Active 


Ingredient  Production."  As  initially 
published  in  the  Federal  Raglsliii'  on 
Novembo- 10. 1997  (62  FR  60665), 
written  comAents  on  the  proposed  rule 
were  to  be  submitted  to  die  S'A  oaor 
before  January  9, 1998  (a  60-day  public 
comment  period).  The  public  comment 
period  is  being  extended  for  30  days  and 
will  now  end  on  February  9, 1998. 

DATES:  Comments  must  be  received  on 
or  before  February  9, 1998. 
A0IME99E8:  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to 
the  Air  and  Radiation  Docket  and 
Information  Center  (6102).  Attention: 
Docket  No.  A-95-20,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  S.W.,  Washington.  DC  20460. 
The  EPA  requesto  that  a  separate  copy 
also  be  sent  to  the  contact  person  ti^ed 
under  the  FOR  FURTHPI  ■TOWMATIOM 
CONTACT  section.  Comments  and  date 
may  also  be  submitted  electronically  by 
following  the  instructions  provided  in 
the  aUFPLBKNTARV  ■gQNMATWN  section. 
No  Confidential  Business  InfcHmation 
(CBI)  should  be  submitted  througb 
electronic  mail. 

FOR  RMiNBi  wwxmucmm  contact:  Mr. 
Lalit  Banker;  Organic  Qurniinals  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  number  (919)  541- 
5420. 

SUPnaBfTARY  MPDRMATION:  Electronic 
Filing.  Electnmic  comments  can  be  sent 
direcUy  to  the  EPA  at*  a-and-r- 
docketOepamail.epa.gov.  Electronic 
comments  and  date  must  be  submitted 
aa  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  date  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  or  6.1  file  format  or 
ASCn  file  format  All  commente  and 
date  in  electronic  form  must  be 
identified  by  the  docket  number  A-9S- 
20.  Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Discussion.  On  November  10, 1997,  at 
62  FR  60565,  the  EPA  published  the 
proposed  N^onal  Emission  Standards 
for  Hazardous  Air  PoUutante  for 
Pesticide  Active  Ingredient  Production 
and  provided  a  60-day  public  comment 
period.  Requeste  have  been  received  to 
extend  the  public  comment  period 
beyond  the  60  days  origfrially  provided. 
Thiose  requests  have  been  made  by 
businesses  that  will  be  affected  by  the 
rule.  Their  request  for  this  extension  is 
primarily  based  on  die  fiK:t  that 
Thanksgiving  and  Christmas  holida]rs 
occur  duringthe  comment  period  which 
would  cause  hardship  on  their  ability  to 
provide  timely  and  useful  comments.  In 


consideration  of  these  concerns,  the 
EPA  is  extending  the  comment  period 
by  30  days  (until  February  9. 1998),  in 
order  to  give  all  interested  persons  the 
opportunity  to  comment  fully. 

Dated:  December  B.  1997. 
Richard  IkWUsea. 

Acting  Anistant  AdotiniMtratorforAiraBd 
Radiation. 
[FR  Doc.  97-32928  Filed  12-16-97;  8:4$  am) 


D^ARTMENTOF 


^a-^^a.^— ^^a  ^fc a^ s    A^^_^^^^^^^.^^ 


so  CFR  Part  660 

(Docksl  Na  9naoiao-72MMn 
iiaotrq 


;L0. 


Off 
iml 
Control  Dale 


m 

Anolwvy 


r:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce.      >_ 

action:  Advance  notice  of  proposed 
ndemaldng;  consideration  of  a  control 
date. 

summary:  The  Pacific  Fishery 
Management  Council  (Council)  is 
developing  an  amendment  to  tJie 
Northern  Anchovy  Fishery  Management 
Plan  iFMP)  that  may  place  small  coastal 
pelagic  species  under  Federal 
management  along  with  northein 
anchovy.  Proposed  management  options 
include  HmiHng  effort  by  controlling  the 
number  and/or  capacity  of  vessels 
harvesting  coastal  pelagic  resouffias  off 
Washington,  Or^on,  and  Callfrwnia. 
This  notice  is  intended  to  notify 
fishermen  that  anyone  entning  die 
coestal  pelagics  fishery  after  November 
5, 1997,  may  not  be  eligible  to  continue 
participating  in  the  fishery  under  die 
new  amendment 

DATES:  Comments  must  be  submitted  by 
January  16, 1998. 

AOORBBSes:  Submit  commenU  to  the 
Pacific  nshery  Management  CoundL 
2130  SW  Fifth  Avenue,  Suite  224, 
Portland,  OR  97201. 
FOR  RIRTHBI  ■gOHMATWN  CONTACT:  Mr. 
James  ).  Mosgan,  (562)  980-4036.  or  Mr. 
Svein  Fougner,  Acting  Chief,  Fisheries 
Management  Division.  (562)  960-4034. 
aUPPLBIBtTARY  STOflAHON.  The 
current  draft  of  the  amendment  to  the 
FMP  would  add  the  following  species  to 
the  management  unit:  Pacific  macksfel 
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{Scomber  japonicug).  )ack  nwckenl 
(TwchuruM  tymmeUicus],  Pacific 
sardine  {Sardinops  aagax),  maAet  aquid 
[Loligo  opaleacen).  Pacific  saury 
{Coloiabis  saira),  and  Pacific  bonito 
{Studa  chiliensis).  One  of  the 
management  options  to  be  considered  in 
the  amendment  is  controlling  fishing 
efibrt  by  limiting  the  number  and/or 
capacity  of  vessels  harvesting  coastal 
pelagics  to  levels  that  are  economically 
efficient.  If  too  many  irnoaoli  enter  a 
fishery,  the  profit  for  each  fUharman 
dwrlndles.  management  and  enforcement 
heroaiw  more  difficult  and  costly,  the 
private  investment  needed  by  each 
fishennan  to  maintain  an  adequate  ahare 
of  the  harvest  rises,  and  the  pressure  to 
raise  harvest  levels  increases.  To  ke^ 
harvesting  capacity  in  line  with  the 
resources  available,  various  limited 
access  systems  mil  be  analyzed. 
The  first  step  in  evaluating  a  system 
'by  which  the  number  of  participants  can 
'ha  limited  is  to  identify  the  current 


participant*.  Although  the  decision  has 
not  been  made  on  whether  vessels, 
vessel  operators,  or  owners  of  vessels 
will  be  consideiad  "cunedr 
paiticipanu,"  the  Council,  at  iU  meeting 
in  Poitland.  OR,  on  Ntovember  5, 1997, 
adopted  the  control  date  of  November  5, 
1997.  for  defining  participants  in  the 
fishery.  Therefore,  "-fifhtrman  would 
have  toteve  landed  coastal  pelagic 
species  on  or  before  November  5. 1997. 
to  be  considered  a  currant  participant  in 
this  fishery.  Fishermen  are  put  on  notice 
that  amyene  entering  the  coastal  pel^iics 
fishery  aftw  this  date  might  not  be 
issued  a  permit  to  coatimie 
partcipating  in  the  fishery  if  a  limited 
option  is  adopted  for  coastal 
resources.  TUs  decision  by  the 
Council  rescinds  the  earlier  control  date 
for  this  fisheiy  dTNevember  13. 1991. 
which  was  published  in  the  Fadaral 
W^gmsi  on  lanuaiy  16,  M02  (57  PR 
lt99). 


The  control  date  does  not  commit  the 
Council  or  NMFS  to  any  particular 
management  regime  or  criteria  for  entry 
into  the  coastal  pelagics  fishery. 
Piaheimen  are  not  guaranteed  future 
participation  in  diis  fishery,  legardlaas  ' 
of  theirentiy  date  or  intensity  of 
participation  before  or  after  the  control 
date.  The  Council  may  subsequently 
choose  a  difiiBrent  control  date  or  it  may 
choose  a  management  regime  that  does 
not  make  use  of  such  a  date.  Other 
qualifying  tiriteria,  such  as 
donimwntation  of  coaMoercial  Inndinp 
and  sales,  may  be  neoessary  fbrentiy. 


•.19\3.S.C  wn  el  teq. 
Dated:  Deosmber  10. 1897. 
KoUandA.! 


Aaaiwtant  AdmiiuatratorforFi^ieHee. 

National  Marine  Fiaheries  Service. 

[FR  Doc.  97-32065  Fllad  12-16-97;  84S  anl 
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TWs  section  of  the  FEDERAL  REGISTER 
contains  documenls  other  than  njles  or 
pfopoaed  rulea  that  are  appsc-ah'tt  to  the 
pubic.  NoNoas  of  hearings  Mid  investigeilons. 
coffiniltlaa  mealings,  agency  decisions  end 
njings,  delegelions  of  authority,  Hng  of 
petitions  and  appKcaiions  and  agency 
Btelementa  of  oigangetion  and  ftaictions  are 
examplas  of  dacuwients  appearing  In  this 


OEPARTMBIT  OF  AGRICULTURE 


AOBICV:  Forast  Service.  USDA. 
ACTION:  Notice  of  upcoming  meeting. 

aUMMARY:  The  Eastern  Washington 
Cascades  Provincial  Advisory 
Committee  will  meet  on  January  29. 
1998,  in  the  River  Room  at  Campbell's 
Confinence  Center.  1(M  W.  Woodin. 
Chelan.  Washington.  The  meeting  will 
begin  at  9:00  and  end  at  3:00  p.m.  This 
meeting  will  focus  on  Forest  Plan 
monitoring,  management  of  Late 
Successful  Reserves,  and  management 
of  noxious  weeds.  All  Eastern 
Washington  Cascades  Province 
Advisory  Committee  meetings  are  open 
to  the  publia  Interested  citizens  are 
welcome  to  attend. 
FOK  FUHTHBI MKMMATKM  CONTACT: 
Direct  questions  regarding  this  meetii^ 
to  Paul  Hart.  Designated  Federal 
Official.  USDA.  Wenatchee  National 
Forest.  215  Melody  Lane.  Wenatchee, 
Washington  98601.  509-«62-4335. 

Dated:  Decembor  3. 1997. 
Sonajr  J.  Oftoal. 

Forest  Supenntor,  Wenatchee  National 
Foreet. 

(FR  Doc.  97-^2855  Filed  12-16-97;  e»«S  am] 
I OOOC  SM»-f  1-M 


DEPARTMENT  OF  AGRICULTURE 


YaMnw  Provincial  Advisory  Commltlee 

kOBiCr:  Forest  Service,  USDA. 
AfniON:  Notice  of  upcoming  meeting. 


r:  The  Yakima  Provincial 
Advisory  Committee  will  meet  on 
January  28, 1998,  at  the  Qe  Elum 
Ranger  District  office,  803  W.  2nd 
Street.  Cle  Elum.  Washington.  The 


meeting  will  begin  at  9:00  a.m.  and  end 
at  3:00  p.m.  The  meeting  will  focus  on 
watershed  restoration,  Snoqualmie  Pass 
Adaptive  Management  Area,  and  an 
update  on  Naches  Ranger  District 
projects.  All  Yakima  l^vince  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are  welcome 
to  attend. 

FOR  FURTHER  WTORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart.  Designated  Fed«al 
Official.  USDA.  Wenatchee  National 
Forest.  215  Melody  Lane,  Wenatchee. 
Washington  98801,  50»-662-4335. 

Dated:  December  3. 1997. 

SoaByJ.CrNsal. 

Foresf  Supervisor,  Wenatchee  Nationa] 
ForeaL 

(FR  Doc.  97-32856  Filed  12-16-97;  8:45  am) 

I  coot  M10-I1-H 


DEPARTMENT  OF  AGRICULTURE 

Gfsin  Inspection,  Psckors  and 
Stockyards  Administration 

uesiyiHiuuii  lor  ms  leonneasi  ifKaana 


AOBICY:  Grain  Inspection.  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  GIPSA  announces  the 
designation  of  Northeest  Indiana  Grain 
Inspection  (Northeest  Indiana)  to 
provide  official  services  under  the 
United  States  Grain  Standards  Act.  as 
amended  (Act). 

EFFECTIVE  DATE:  January  1. 1998. 
AOORCSSeS:  USDA,  GIPSA.  Janet  M. 
Hart.  Chief.  Review  Branqh.  Compliance 
Division.  STOP  3604.  Room  1647-S. 
1400  Independence  Avenue.  S.W., 
Washington.  DC  20250-3604. 
FOR  FURTHER  arORMATION  CONTACT: 
Janet  M.  Hart,  at  202-720-8525. 

SUPPI^MENTARY  MFORMATKM:  This 
action  has  been  reviewed  and 
determined  net  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  August  21. 1997.  Federal 
Regialer  (62  FR  44439),  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  Northeast  Indiana  area. 


currently  assigned  to  East  indiwim  Grain 
Inspection,  Inc.,  to  submit  an 
^plication  for  designation.  There  wes 
one  applicant:  Northeast  Indiana  (kain 
Inspection,  a  propoaed  organization  to 
be  established  by  Steve  Walker  to  be 
located  at  Hoegland,  Indiana,  applied 
for  designation  to  provide  official 
services  in  the  Northeast  Indiana  rMjion. 

In  the  November  3, 1997.  Fedsral 
RegislBr  (62  FR  59340).  GIPSA  asked  for 
cx>mments  on  the  appUcant  fcH-  the 
Northeast  Indiana  region.  Comments 
were  due  by  December  2, 1997.  GIPSA 
received  no  comments  by  the  AmmAMnat 

GIPSA  evaluated  aU  available 
information  regarding  the  designatian 
criteria  in  Section  7(f)(lHA)  of  the  Act 
and.  according  to  Section  7(f)(lXB). 
determined  that  Northeast  Indiana  is 
aUe  to  provide  official  services  in  the 
Northeast  Indiana  area. 

Effective  January  1, 1998.  and  mding 
December  31,  2000,  NcHtheast  Indiana  is 
designated  to  provide  official  services  in 
the  geographic  area  spedfied  in  the 
August  21, 1997.  Fedend  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Northeast  Indiana 
at  219-639-6390. 

Aatkorily:  Pub.  L.  94-582, 90  Stat  2867, 
as  amended  (7  U.S.C  71  et  seq.\. 

Dated:  December  10, 1997. 
NaUE-PsslBr. 

Director.  ComptiancelXviakm. 
(FR  Doa  97-32901  Filed  12-16-07;  •.•4S  am] 


OEPARTMerr  OF  AGRICULTURE 

Grain  hiiixM  Ihwi  Packers  and 
Stockyartis  Adnitiilsliallon 

mUMWiuiMiy  lor  PsaiBiiauoii  m  ms 

(iA)r 


Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 


r:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  will  end  not  later  than 
triennially  and  may  be  renewed.  The 
designation  of  Eastern  Iowa  Ckain 
Inspection  and  Weighing  Service,  Inc. 
(Eastern  Iowa),  will  end  July  31. 1998, 
according  to  the  Act.  GIPSA  is  asking 
persons  interested  in  providing  official 
services  Ln  the  Eastern  Iowa  area  to 
submit  an  application  for  designatirm. 


66092  Fedaral  Ragister  /  Vol.  62.  No.  242  /  Wednesday,  December  17,  1997  /  Notices 


DATES:  Applications  must  bs 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  January  15.  1996. 

ADDRESSES:  Applications  must  be 
submitted  to  USDA.  CEPSA.  Janet  M. 
Hart,  Chief,  Review  Branch.  Compliance 
Division.  STOP  3604.  Room  1647-S. 
1400  Independence  Avenue.  S.W.. 
Washington.  DC  20250-3604. 
Applications  may  be  submitted  by  FAX 
on  202-600-2755.  If  an  application  is 
submitted  by  FAX.  GIPSA  reserves  the 
right  to  request  an  original  application. 
All  applications  will  be  made  available 
for  public  inspection  at  this  address 
located  at  1400  Independence  Avenue, 
S.W..  during  regular  business  hours. 

RM  RMTHEn  MFOMMATION  CONTACT: 
Janet  M.  Hart,  at  202-720-8525. 


TAWY  WrOWMATWW.  This 
Action  has  been  reviewed  and 
detarmined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  1 2866 
and  Departmental  Regulation  1512—1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  Action. 

Section  7(f)(1)  of  the  Act  authoriaas 
GIFSA's  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
abia  than  any  other  applicant  to  provide 
such  official  services.  GIPSA  designated 
Baatani  lowra.  main  office  located  in 
Davenport,  Iowa,  to  provide  official 
inspection  services  under  the  Act  on 
August  1.  1995. 

Section  7(gJ(l)  of  the  Act  provides 
that  designations  of  official  agenciea 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act  The  deaignatioa 
of  Eastern  Io%va  ends  on  July  31 ,  1096, 
according  to  the  Act 

Pursuant  to  Section  7(fX2)  of  the  Act 
the  following  geographic  area,  in  the 
States  of  Illinois  and  Iowa,  is  aasigned 
to  Eastern  Iowa. 

The  SoMlhani  Area 

Bounded  on  the  North,  in  Iowa,  by 
Interstate  80  from  the  western  Iowa 
County  line  east  to  State  Route  38;  State 
Route  38  north  to  State  Route  130:  State 
Route  130  east  to  Scott  County:  the 
western  and  northern  Scott  County  linea 
east  to  the  Mississippi  River. 

Bounded  on  the  East,  from  the 
Mississippi  River,  in  Illinois,  by  the 
eastern  Rock  Island  County  line:  the 
northern  Henry  and  Bureau  County 
lines  east  to  State  Route  88;  Slels  Route 
86  south:  the  southern  Buiean  Comity 
line:  the  eastern  and  southern  Henry 


County  lines;  the  eastern  Knox  County 
line; 

Bounded  on  the  South  by  the 
southern  Knox  County  Una;  the  eastern 
and  southern  Warren  County  lines;  the 
southern  Henderson  County  line  west  to 
the  Mississippi  River,  in  Iowa,  by  the 
southern  Des  Moines,  Henry,  Jeffeiaon, 
and  Wapello  Coonty  lines;  and 

Bounded  on  the  West  by  the  western 
and  northern  Wapello  County  lines;  the 
western  and  nortliem  Keokuk  County 
lines:  the  western  Iowa  County  line 
north  to  Interstate  80. 

Tlw  Northan  Area 

Bounded  on  the  North,  in  Iowa,  by  the 
northern  Delaware  and  Dubuque  County 
lines:  in  Illinois,  by  the  northern  Jo 
Daviess,  Stephenson,  Winnebago, 
Boone,  McHisniy.  and  Lake  County 
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Bounded  on  the  East  by  the  eastern 
Illinois  State  line  south  to  the  northern 
Will  County  line;  die  northern  WiU 
County  line  west  to  Interstate  55; 
faiterstate  55  southwest  to  the  southern 
IXipage  County  Una: 

Bounded  on  the  South  by  the 
soutfasm  Dupage,  Kendall,  Dekalb,  and 
Lee  County  lines;  and 

Bounded  on  the  West  by  the  western 
Lee  and  Ogle  County  lines:  by  the 
southern  Slepbanson  and  Jo  Daviess 
County  lines:  in  Iowa,  by  the  soutfasm 
Dubuque  and  Delaware  County  linea; 
and  the  western  Delaware  Coimty  ttne. 

Eastern  Iowa's  assigned  geo^aphic 
area  does  not  include  the  export  port 
locations  Inside  Eastern  Iowa's  area 
which  are  serviced  by  GIPSA. 

Interested  peoons.  including  Eastern 
Iowa,  are  hereby  given  the  opportunity 
to  apply  for  derifnation  to  provide 
official  services  in  the  geognphic  area 
specified  above  under  the  provisions  of 
Section  7(f)  of  the  Act  and  section 
800.196(d)  of  the  ragulations  issued 
thereunder.  Daaignation  in  the  Eastern 
Iowa  is  for  the  period  beginning  August 
1,  1998.  and  ending  May  31.  2001. 
Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  addrsas 
listed  above  for  forms  and  informadon. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
deaignated. 

AalhsiMj,  Pub.  L.  M-S82,  M  StaL  2887, 
as  amended  (7  U.S.C  71  at  seq.). 

Dated:  Dmoatabm  10, 1997. 
HtaE.rmm. 

Director,  Compliance  Dhrition. 
(FR  Doc.  07-32902  Filed  12-16-97;  a.-4S  am] 

oooes«' 


Notloe  of  Proposed  Changes  to  the 
Natural  Rssoufoes  Conssrvatlon 
Service's  FWd  Office  Technical  Quids 
(FOTQ) 

AQQICV:  Natural  Resources 
Conservation  Service  (NRCS)  in  North 
Dakota,  U.S.  Department  of  Agricidtute. 

ACnON:  Notice  of  availabiUty  of 
proposed  changes  in  Section  IV  of 
FOTG  in  North  Dakota  for  review  and 
comment 


r:  It  is  die  intention  of  NRCS  in 
North  Dakota  to  issue  a  series  of  new 
and  revised  conservation  practice 
standards  in  Section  IV  of  the  FOTG. 
Theee  new  standards  include  Cross 
Wind  Stripcropping  (589B);  Residue 
Management  No-till  and  Strip  Till 
(329A):  Prescribed  Grazing  (528A);  and 
Wildlife  Watering  FaciUty  (646). 

The  revised  standards  are  Field 
Border  (388)  and  Riparian  Fonat  Buffer 
(301A). 

OATCB:  Comments  will  be  reoehred  on  or 
before  January  30, 1998. 

TOR  RMTNBI SVORMAIION  OONTACT: 
Inquire  in  writing  to  Myron  P.  Senechal, 
State  Resource  Conservationist,  Natural 
Resouross  Conservation  Service  (NRCS). 
PO  Box  1458,  Bismarck.  ND  58502- 
1458.  Copies  of  these  standards  will  be 
made  available  upon  written  request 


TARV  mromumcm:  Section 

343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1906 
states  that  revisions  made  after 
enactment  of  the  law.  to  NRCS  state 
technical  guides  used  to  cany  out 
highly  erodible  land  and  wetland 
provisions  of  the  law,  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  North  Dakota  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  of  North  Dakota  regarding 
disposition  of  those  conmienta  and  a 
final  determination  of  changes  will  be 
made. 

Dated:  December  11, 1997. 
Scott  Hoag.  Jr.. 

Slate  CoiuetvationiMt.  BiMotarck.  North 
Dakota. 

(FR  Doc.  97-32864  FUad  12-16-47: 8:45  ami 
:Mis-is-a 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Ei^ort  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration.  Conunerce.  . 

ACTION:  Notice  of  revocation  of  Export 
Trade  Certificate  of  Review  No.  83- 
00034. 


t:  The  Secretary  of  Commerce 
Issued  an  export  trade  certificate  of 
review  to  Micro  Producta  Company. 
Because  this  certificate  holder  has  Called 
to  file  an  annual  report  as  required  by 
law,  the  Secretary  is  revoking  the 
certificate.  This  notice  summarizes  the 
notification  letter  sent  to  Micro  Producta 
Company. 

ran  RmTHEft  syioniiATiON  contact: 
Morton  Schnabel.  Acting  Director, 
Office  of  Export  Trading  Company 
AfEairs.  International  Trade 
Administration,  202/482-5/3/.  This  is 
not  a  toll-free  number. 
StIPPUEHBITARY  SffOiMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L.  No.  97-290, 15 
U.S.C  4011-21)  authorizes  the 
Secretary  of  Commerce  to  issue  export 
trade  certificates  of  review.  The 
regulations  implementing  Title  m  ("the 
R^ulations")  are  found  at  15  CFR  part 
325  (1997).  Purauant  to  this  authority,  a 
certificate  of  review  was  issued  on  April 
12, 1984  to  Micro  Products  Company. 

A  certificate  holder  is  requirea  by  law 
to  submit  to  the  Department  of 
Conunerce  annual  reporta  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  ita 
certificate  (Section  308  of  the  Act,  15 
U.S.C.  4018,  Section  325.14  (a)  of  the 
Regulations,  15  CFR  325.14  (a)).  The 
annual  report  is  due  within  45  days 
after  the  anniversary  date  of  the 
issuance  of  the  certificate  of  review 
(Sections  325.14  (b)  of  the  Regulations, 
15  CFR  325.14  (bj).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation  (Sections  325.10(a)  and 
325.14(c)  of  the  Regulations,  15  CFR 
325.10(a)  (3)  and  325.14(c)). 

On  April  3, 1997,  the  Department  of 
Commerce  sent  to  Micro  Producta 
Company  a  letter  containing  annual 
report  questions  with  a  reminder  that  ita 
anniud  report  was  due  on  May  28, 1997. 
Additional  reminders  were  sent  on 
August  7, 1997  and  on  September  12, 
1997.  The  Department  has  received  no 
written  response  from  Micro  Producta 
Company  to  any  of  these  letten. 

On  November  6, 1997,  and  in 
accordance  with  Section  325.10  (c)  (1) 
of  the  Regulations,  (15  CFR  325.10  (c) 
(1)),  the  Department  of  Commerce  sent 


a  letter  by  certified  mail  to  notify  Micro 
Producta  Company  that  the  Department 
was  formally  initiating  the  process  to 
revoke  ita  certificate  for  feilure  to  file  an 
annual  report  In  addition,  a  simunary  of 
this  letter  allowing  Micro  Producta 
Company  thirty  days  to  respond  was 
published  in  the  Federal  Register  on 
November  12, 1997  at  62  FR  60690. 
Pursuant  to  325.10(c)  (2)  of  the 
Regulations  (15  CFR  32S.10(c)  (2)),  the 
Department  considers  the  fedlure  of 
Micro  Producta  Company  to  respond  to 
be  an  admission  of  the  statementa 
contained  in  the  notification  letter. 

The  E)epartment  has  determined  to 
revoke  the  certificate  issued  to  Micro 
Producta  Company  for  ita  failure  to  file 
an  Anniigl  report.  The  Department  has 
sent  a  letter,  dated  December  12, 1997. 
to  notify  Micro  Producta  Company  of  ita 
determination.  The  revocation  is 
effective  thirty  (30)  days  from  die  date 
of  publication  of  this  notice.  Any  person 
aggrieved  by  this  decision  may  appeal  to 
an  appropriate  U.S.  district  court  within 
30  days  from  the  date  on  which  this 
notice  is  published  in  the  Federal 
Reveler  (325.10(c)  (4)  and  325.11  of  the 
Regulattons.  15  CFR  324.1(Kc)  (4)  and 
325.11  of  the  Regulations,  15  CFR 
325.10(c)  (4)  and  325.11). 

Dated:  December  12, 1997. 


ActingDinctor.Offkaof  Export  Trading. 
Company  Affairs. 

(FR  Doc  97-32881  Filed  12-18-97;  8:45  am] 
i  coos  )Sis-on-P 


DEPARTMBfT  OF  COMMERCE 

National  Oceanic  and  AtnwaphstlG 
AdminMraUon 

(LD.  121197/g 

EndsnQSfsd  Spsdss!  Psiiiiils 

AQBICY:  National  Marine  Fbheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Conunerce. 

ACTION:  Receipt  of  applications  for 

scientific  research  permita  (1060, 1065, 

1068, 1069. 1107). 

StMMARY:  Notice  is  hereby  given  that 
the  Simpson  Timber  Company  (STC).  in 
Korbel,  CA,  Humboldt  Fish  Action 
Coimcil  (HFAC),  in  Eureka,  CA,  the  U.S. 
Fish  and  Wildlife  Service  (FWS),  in 
Areata,  CA,  Rellim  Redwood  Company 
(RRC),  in  Crescent  Qty,  CA,  and  Dr. 
Isaac  Wiigin  from  the  Institute  of 
Environmental  Medicine  -  New  York 
University  Medical  Center  have  applied 
in  due  form  for  permita  authorizing 
takes  or  possession  of  listed  species  for 
scientific  research  purposes. 


DATES:  Written  commenta  or  requesta  for 
a  public  hearing  on  any  of  these 
applications  must  be  received  on  or 
before  January  16, 1998. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

For  permita  1060, 1065, 1068,  and 
1060:  Protected  Species  Division, 
NMFS,  777  Sonoma  Avenue,  Room  325. 
Santa  Rosa,  CA  95404-6528  (707  575- 
6066). 

For  permit  1107:  Director,  Northeast 
Region,  NMFS.  NOAA.  One  Blackburn 
Drive,  Gloucester,  MA  01930-2298 
(508-281-9250). 

All  doomienta  may  also  be  reviewed 
by  appointment  in  the  Office  of 
Protected  Resources.  F/PR3,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3226  (301-713-1401) 
FOR  FURTHER  — •QWHATION  CONTACT:  For 
permita  1060, 1065, 1068,  and  1069: 
ThcHnas  Hablett  Protected  Resources 
Division,  (707-575-6066). 

For  pomit  1107:  Terri  Jordan,  Office 
of  Protected  Resources,  (301-713-1401) 
SUPPLEMOITARY  SVORMATKM:  STC, 
HFAC,  FWS,  RRC,  and  Dr.  Isaac  Wirgia 
request  permita  imder  the  authority  of 
section  10  of  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  the  NMFS  regulations 
governing  ESA-listed  fish  and  wildlifo 
permita  (50  CFR  parte  217-227). 

STC  (1060)  requesta  a  five-year  permit 
for  takes  of  juvenile,  threatened, 
southern  Oregon/northern  California 
coast  (SONNC)  coho  salmon 
[Oncorhynchus  kisutch]  associated  with 
STC  ownership  monitoring  projecta  in 
Humboldt  and  Del  Norte  County  coastal 
streams  within  the  Evolutionarily 
Significant  Unit  (ESU).  The  studies 
consist  of  coho  salmon  distribution  and 
abundance  surveys  for  which  ESA-listed 
fish  are  proposed  to  be  taken.  ESA  listed 
fish  will  be  captured,  anesthetized, 
handled  (identified  and  measured), 
allowed  to  recover  from  the  anesthetic, 
and  released.  ESA-listed  salmon 
indirect  mortalities  associated  with  the 
research  are  also  requested. 

HFAC  (1065)  requesta  a  five-year 
permit  for  takes  of  adiilt  and  juvenile, 
threatened,  SONNC  coho  salmon 
[OncoihyiKhus  kisutch)  associated  with 
fish  population  studies  in  the 
Freshwater  Creek  drainage  within  the 
ESU.  The  studies  consist  of  coho  salmon 
abundance  and  spawner  surveys  for 
which  ESA-listed  fish  are  proposed  to 
be  taken.  ESA-listed  fish  will  be 
captured,  anesthetized,  handled 
(identified  and  measured),  allowed  to 
recover  fitim  the  anesthetic,  and 
released.  ESA-listed  salmon  indirect 
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mortalities  associated  with  the  research 
are  also  requested. 

FWS  (1068)  requesU  a  Gve-year 
permit  for  takes  of  juvenile  and  adult, 
threatened,  southern  Oregon/noithem 
California  coast  (SONNC)  echo  salmon 
{Oncorhynchus  kisutch)  sssoriatod  with 
mooitohng  proiects  in  the  Klamath  and 
Trinity  River  watersheds  within  the 
Evolutiooarily  Significant  Unit  (ESU). 
The  studies  consist  of  juvenile  coho 
salmon  distribution  and  abundance 
surveys,  and  spawner  surveys  for  adults, 
for  which  ESA-listed  fish  are  proposed 
to  be  takan.  ESA-lisCed  juveniles  wiU  be 
captured,  anesthstiaed.  handled 
(identified  and  iMMwed).  allowed  to 
recover  from  liie  aBMnetic,  end 
released.  ESA-MHid  adyii  tvill  be 
observed,  and  carcasses  will  be  bandied. 
ESA-lialed  |uvenile  indirect  nKHtalitiei 
i  with  the  I 


RRC  ft«e9)  requests  a^ve-year  pennit 
for  triBM«r  juvesdle.  threstened.  SONNC 
coho  nliMB  (OnBotbynckiu  kitutch) 
aMMlrtad  wHli  flahMpalaKon  and 
habitat  studies  on 'RRC  nwnaiiblji 
properties  in  4he  Smith  River  «tain 
within  tbe  eSU.  The  studies  cesMist  of 
ooko  salBHi  distribution  and 
abondanoe  surveys  for  widch  ESA4Uted 
fish  are  proposad  tobei 
fish  wrill  be  c^itaued, 
handled  (idHoM  md  measuradj. 


entire 


wltkdM 


Or.  Isaac  Wiigio  (1107)  i 
authnriitinn  to  conduct  sasesfch  on 
sluxtnoae  slu^pon  usii 
(flncliaii.hMbal 

ONA.  TIm  p«rpose«f  tkaeeseHcb  ia  to 
l/gsa 

t  ■flBulatioBa  < 

Bn«Mt  spend 
I  eloi^  the  Atlantic  ( 

)  iaiividttals  requesting  a 
besting  on  these  requests  for  permits 
should  set  out  the  specific  reeseos  why 
a  heeriog  wooid  be  appropriate  (see 
AMieMes).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  tiie 
Assistant  Administrator  for  Fisheries. 
NOAA.  All  statements  and  opinions 
contained  in  the  above  application 
summaries  sre  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
ofNMFS. 

Dated:  Dsosoiber  11. 1997. 
Joseph  Bluai, 

Acting  Chiaf,  Endangand  Speciea  DMtlon. 
Office  of  Protected  Rnources.  National 
Ktarine  Fitheriet  Service. 

|FR  Doc.  97-32947  FiImI  12-16-97;  S:45  ami 
icooa  ]Bis-at-r 


DEPARTMENT  OF  COMMERCE 

NMionai  ucewtic  ■na  Aonoepnenc 
Administratiofi 

(LO.  120007C] 


Mnrine  IMwiMfMie!  Scientific 
Permit  (PHFt  350-1434) 


rrNational  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 


ACnON:  Receipt  of  application. 


The  purpose  of  the  proposed  research 
Is  to  inveadnate  the  buiavioral 
reepooaaa  of  ringed  seels  to  noise 
disturbanoes,  the  role  of  sound  in  ringed 
seal  navigation,  the  under-ice  foraging 
behavior  of  ringed  seals,  and 
improvements  to  methods  for 
enuiflerating  ringed  seals.  The  study 
will  taiee  place  between  15  January  and 
1  July  each  year  in  1998-2002  in  U.S. 
waters  of  the  Bering,  Chukchi,  and/or 
Beaufort  Sea,  depending  on  ice 
conditions  and  appropriate  overlap  with 
aerial  surveys  conducted  by  other 


Notice  is  heieby  given  that  Dr. 
Brendan  Kelly,  University  of  Alaska 
Fairbanks,  funeau.  Alaska  99601.  has 
applied  in  due  form  for  a  permit  to  take 
rii^pd  seals  [Phoca  hispiaa)  fbc 
of  scientific  reseerch. 


WriMinnr  tele&xed  comments 
must  be  reorivai«D  or  before  January 

i«.iMe. 

ABOIvnM:  The  apntioalion  and 
docu»enta  are  srrsiiriilu  for  review 
upon  writtsn  raqnast  or  by 
in  ne  fenewing  wBoefsi: 

Pewnits  anrt4if  uwileHnii  Division 
Oflfoa  of  Preleoted  fleeouroea,^AiffB, 
UlS  Bast-West  Hl^may.  Roon  1SPM, 
Silver  Spring,  MD  MMHMI/TIS- 
2SM);and 


In  romplianne  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.l  an  initial 
determinalion  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  tbe  requirement  to 
prepare  an  environmental  assessment  or 
enviionmental  impact  statement 

9, 1997. 


Chief,  J^rsiitf  and  OetweMntation  Divieion. 
Office  afFnteated  neaouice*.  National 

JBaraW  r JHWIHS  tfSWKV. 

(PR  One  e7-san9  FOsd  12-16-97;  6:45  aai| 


Region.  NMFS.  P.O.  Box  ai«6e 
AK  99e02-1666  (««7/M6-7721i. 

bearing  en  «his 

beeisiisilittwC^ief, 


AHON  OF  TEXTILE 


1315  East-West  Highway,  Room  13706, 
Silver  Sprii«,1iO  M910.  Those 
individuals  requsetlng  s  tmerinj  should 
set  forth  the  spedAc  reasons  udy  a 
hearing  oa  Ifaii  pertiniler  m^amlt  wonld 

I  mav  alee  be  submitted  by 
)  at  (Ml)  713-0376,  provided 
ihe  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmadLad  no 
later  than  the  cloeii^  data  of  the 
comment  period.  Phiaee  note  that 
conunents  wiU  not  be  ecoepted  by  email 
or  other  electronic  media.  Ceacnnant 
«vith  the  publication  of  this  notice  in  the 
Psdsral  Rigialsr,  NMFS  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 


rARY  wroWiAHOW:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C  1361  et  seq.).  and  the 
regulations  governing  the  taldng  and 
importing  of  marine  mammals  (50  CFR 
part  216). 


r9, 1997. 
r:  Committee  for  the 
hnpIeoNntntion  of  Textfle  Agreements 
(OTA). 

ACnON:  IssuiQg  s  directive  to  the 
CnmmisainiiHr  of  Customs  «*«*«hli«hiM 
limits. 

Ulltlivt  OMC  Jannary  1, 1998. 
FOR  MRTNGR  9IR)MMT10N  OONTACT: 
Helen  L.  LeGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 


StJPPLBKNTARV  I 

Aaihortty:  Section  204  of  tlie  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854); 
ExocuUva  Order  11651  of  March  3, 1972.  aa 
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The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Macau  and  exported  during  the  period 
Januaiy  1. 1998  through  December  31, 
1998  are  besed  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Qothing  (ATC). 

Pursuant  to  the  provisions  of  the  ATC, 
the  second  stage  of  the  integration 
commences  on  January  1, 1998  (see  60 
FR  21075,  published  on  May  1. 1995). 
Accordingly,  certain  previously 
restFained  categories  may  have  been 
modified  or  eliminated.  Integrated 
prcxlucts  will  no  longer  be  subject  to 
quota.  OTA  has  informed  Macau  of  its 
intent  to  continue  the  bilateral  visa 
airangement  for  those  products. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1998  limits.  The  limits  for  certain 
categories  have  beoi  reduced  for 
cairyforwaid  applied  to  the  1997  limits. 

A  descriptfon  of  the  textile  and 
,  apparel  categories  in  terms  of  HTS 
numbecs  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  tegleler  notice  61  FR  66263. 
pidilished  on  December  17. 1996).  Also 
see  62  FR  51832.  published  on  October 
3, 1997.  Infotmation  regarding  the  1998 
CORRELATION  wiU  be  puhliabed  in  the 
Fodval  ■iigiilM  at  a  later  date. 
TtejH.QMk, 

Qmbman,  Committeefor  tfw  Implementation 
of  Textile  Agreements. 

•  the  iMplaaMntatian  af  Xestila 


Ctegoiy 


-9.1997. 
Coouaiaaiooar  of  Custons. 
Department  t^the  TnoMury,  WoMhingUm,  DC 
702M. 
Dear  Conuaiaaionar  Pursuant  to  aectton 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C  1854);  Executive  Order 
11651  of  March  3. 1972,  as  amended;  and  tbe 
Uruguay  Round  Agreement  on  Textilea  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
eSsctive  on  January  1, 1998,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouae  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  bhmd 
and  other  vagatdile  fiber  textiles  and  textile 
products  in  die  following  categories, 
produced  or  manufactured  in  Macau  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1998  and  ejctending 
through  Decraiber  31, 1998,  in  excess  of  the 
foUowring  levels  of  rsstraint 


Category 


Ijevels  in  Group  i 
219  


Twelve  month  restraint 

limit 


225 

313 
314 
315 
317 
326 


333/334/335/833/ 
834/835. 


62S/B26^7/628^B29 

633M34M36 

638^839^838 

640 

641/B40  

645«46  "Z.~"™r." 

647/648 

659-S* 

Group  II 

400-431,433-438, 
440-448.  4S6pL-* 

md466pL«.asa 

group. 
Sublevel  in  Group  H 
445/446 


'T\wet»o  month  restraint 
wnit 


♦Cateooiy  ■ 
05.20.6030, 


10A41.S27  square 


7.386.805  square  me- 
ters. 
1.231.134  square  me- 


3.683,403  square  me- 
ters. 

7.386,805  squere  me- 
ters. 

2.964.722  aquere  me- 

290.585  dozen  of 
wittich  not  more  than 
153X170  dozen  shaN 
be  in  Categories 
333/335/833/836. 

88.619  dozea 

353.683  dozen. 

1.481.367  dozea 

336,030  dozen. 

215.902  dozen. 

97.673  dozen. 

59.7i25  dozen. 

837.111  dozen. 

68.874  dozea 

78.140  dozen. 

390.604  Mtogramt. 

130^232  Mtograms. 

2J64.722  square  me- 
ters. 

7.386305  square  me- 
ters. 

581,740  dozen. 

1.81 1.583  dozen. 

136,242  dozen. 

234.164  dona 

136,426  dozea 

319,364  dozen. 

644,264  dozea 

137.250  Idtograma. 


1.477.266 


me- 


78.660  dozen. 


2.954.722  aquwe  me- 
ters. 


*  Category  3S9-C:  only  HTS  numbers 
6103.422025.  6103.48.8034.  6104.62.1020. 
6104.69J010.  6114.20.0048.  6114.20.0062. 
6208.42.2010.  6203.42.2000.  6204.62.2010. 
6211.32.0010.  6211.32.0025  end 

6211.42.0010:  Category  659-C:  only  HTS 
numbers  6103.2^:0066.  6103.43.2020. 
6103.43J202S.  6103.49J!000,  61 03.49 J038. 
6104.63.1020.  6104.63.1030.  6104.68.1000. 
6104.60 J014.  6114.30.3044.  6114.30.3054. 
6203.43.2010,  6203.43.2090.  6203.48.1010. 
6203.49.1090.  6204.63.1510.  6204.69.1010. 
6210.10.9010.  6211.33.0010.  6211.33.0017 
and  621 1.43.0010. 

^Category  3S9-V:  only  HTS  numbers 
6103.i92b30,  6103.19.9030,  6104.12.0040, 
6104.19.8040,  6110.2ai022,  6110.20.1024, 
6110.20.2030.  6110.20.2035.  6110.90.9044, 
6110.90.9046.  6201.92.2010.  6202.92.2020, 
6203.19.1030,  6203.19.9030,  6204.12.0040. 
6204.19.8040.  6211.32.0070  and 

6211.42.0070. 

^Category  650-^:  only  HTS  numtMrs 
6112.31.^10.  6112.31.O0eO.  6112.41.0010. 
6112.41.0020.  6112.41.0030.  6112.41.0040. 
6211.11.1010,  6211.11.1020.  6211.12.1010 
and  6211.12.1020. 


4S0pt:  ai  HTS  numbers 
6405.20.ttl30.    6406.20  J060.    6406 
6406J0.1S05  «id  6406.99.1560. 

■Calegoiy  4e9pt:  al  HTS  numbers  exoapl 
5601.29.aB0,  5603.94.1010  Ml 

6406.10.9020. 

Tbe  limits  set  forth  above  are  subject  to 
adfustmaot  pursuant  to  the  proviaiona  of  the 
ATC  aitd  administrative  arrangements 
notified  to  tbe  Textiles  Monitoring  Body. 

Products  in  the  above  catagoriea  exported 
during  1997  shall  be  charged  to  the 
appliad>le  category  limits  for  that  year  (see 
directive  dated  December  20, 1996)  to  the 
extent  of  any  ui^led  tiaUiin—  in  the  event 
the  limits  artsblished  for  tibat  period  have 
been  exhaiwted  by  previous  antriea,  such 
IModucts  shall  be  charged  to  tbe  limita  set 
forth  in  this  directive. 

Products  far  integration  in  1998  listed  in 
the  Federal  lagislsr  notice  published  on 
May  1, 1995  (60  FR  21075)  which  are 
exported  during  1997  shall  be  charged  to  the 
applicable  limits  to  the  extent  of  sny  imfilU«l 
halsmae  Alter  January  1, 1996,  ahould  thoaa 
nnfilled  halarrws  be  exhausted,  such 
products  shall  no  loogw  lie  ciiargad  to  any 
limit,  due  to  integration  of  tlieae  products 
hito  GATT  1994. 

OTA  has  infanned  Macau  of  its  intent  to 
continue  the  bilatanl  viae  arrangaoMnt  for 
thoae  producta.  An  export  visa  will  continue 
to  be  rsquirsd.  if  sppbcabla,  for  products 
intagrstad  on  and  after  January  1. 1996. 
before  entry  ia  permitted  into  the  United 
States. 

In  carrying  out  the  above  directions,  tiw     - 

entry  into  the  Unitad  States  for  consumption 
to  iiidude  entry  for  consumption  into  the 
Commonwsahh  of  Puerto  Rko. 
The  Conunittee  for  the  hnplementstion  of 

thsss  actiaoa  fall  witiiin  tiw  foreign  affairs 
axcsptioo  of  the  rulemaking  proviaiona  of  5 
U.S.C  5S3(aXl). 
Sincerely. 

TroyH.Cribb, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  ^reementt. 

(FR  Doc.  97-32893  Filed  12-16-97;  8^15  ami 
ssis-oe-F 


COMMmrSFORTHE 
MPLEMENTATION  OF  TEXTILE 


incresMOf  nn  inipoct  RMtrvlfit  Levnl- 
for  Cnrtsln  Cotton  wtd  Msn-MMle 
Twdilo  ProdiictB  PitMhtood  or 
Mtmiffltiincl  in  Meilco 

December  12. 1997 

AOaiCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  die 

Commissioner  of  Customs  increasing  a 

leveL 

EFFECTIVE  DATE:  December  17, 1997. 
FOR  FURTHBI  wronMATIOM  CONTACT:  Roy 
Unger.  Intemetional  Trade  Specialist, 
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Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
■latiM  of  this  level,  refer  to  the  Quota 
StMtna  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(aoa)  927-5850.  For  information  on 
MolMifoes  and  quota  re-openings,  call 
(202)482-3715. 

MPPLEMENTAItY  MPOfMATION: 

Aathority:  Section  204  of  the  Agricultural 
Act  of  1956.  ss  wnended  (7  U.S.C.  IBM); 
Bxacutive  Order  11651  of  Mwch  3.  1972.  sa 
emended. 

The  Government  of  the  United  States 
has  agreed  to  increese  the  1097 
consultation  level  for  Categories  347/ 
348/647/548  to  690,000  dozen. 

This  level  does  not  apply  to  NAFTA 
(North  America  Free  Traide  Agreement) 
originating  goods,  as  defined  in  Aimex 
300-B.  Cliapter  4  and  Annex  401  of  the 
agreement.  In  addition,  this  consultation 
level  does  not  apply  to  textile  and 
apparal  goods  that  are  assembled  in 
Mexico  from  fabrics  wholly  formed  and 
cut  in  the  United  States  and  exported 
from  and  re-imported  into  the  United 
States  under  U.S.  tariff  item  9802.00.90. 

A  daHription  of  the  textile  and 
apparal  categories  in  terms  of  HTS 
numban  is  available  in  the 
OCMtRELATION:  Textile  and  Apparel 
CataBorles  %vith  the  Harmonired  Tariff 
Schedule  of  the  United  SUtes  (see 
Federal  Ragtoler  notice  61  FR  66263. 
published  on  December  20.  1996).  Also 
a«p  61  FR  54986.  published  on  October 
23.1996. 
Troy  H.  Crioo, 

Qtainnan,  Committae  for  the  ImphmentaHon 
of  TmxtUm  AgraementM. 

loTTaxtile 


12. 1M7. 
CommiMioner  of  Cuatoas, 
Department  of  the  Treanuy.  Waahinglon,  DC 
20229. 

Dear  CommiMioner  This  directive 
aaisiidi.  but  doea  not  cancel,  the  directive 
issued  to  you  on  (Sctober  17. 1M6.  by  the 
Gbainnen,  Committee  for  the  bnptemeotetloa 
of  Textile  Agreements.  That  directive 

I  impofte  of  certain  cotton,  wool  and 
I  floar  textile  products,  |»adacad  or 
Buiactured  in  Mexico  and  axpoitad  durii^ 
the  twelve-month  period  beginning  aa 
January  l,  1997  and  extending  throaih 
December  31, 1997.  The  leveb  eatabUshed  in 
that  directive  do  not  apply  to  NAFTA  (North 
America  Free  Trade  Agreement)  orlginatii^ 
gooda.  aa  defined  in  Annex  300-B,  Chapter 
4  and  Annex  401  of  NAFTA  or  to  goods 
asaawhled  in  Mexico  from  fabrica  wholly 
iotaMd  and  cut  in  tlae  United  Statea  and 
axpocted  from  and  re-imported  into  the 
United  Suies  under  U.S.  tariff  item 
9802.00.90. 

Bflactive  on  December  17. 1997,  you  are 
directed  to  ini  I  aM  I  the  level  far  r 


347/348/647/648  to  600.000  dozen  >. 
purauant  to  exchange  of  letter*  dated 
December  5,  1997  and  provisiona  of  tlie 
NAFTA  (North  America  Free  Trade 
Agraament). 

The  Committee  for  the  Implementation  of 
Textile  Agreement*  haa  determined  ttiat  thia 
aaUon  foil*  within  the  foreign  affoira 
eaesption  of  the  rulemaking  provisions  of  S 

UAC  auw(i). 

Slneaiely. 

TroyRCiibb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FK  Ooa  97-32900  Filed  12-18-87;  8:45  am) 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 


Taxtii*  and  Apparal 
tf)8  Hsnnonlzad  Twtff 
Unitod  States:  Cttangas  to  ttia 
Corralatton 


of 
19S7 


11, 1997. 

AOBICV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

action:  Chaises  to  the  1997  Correlation 


FOR  PURTMBI  •PONMATIOM  OONTACr:  Lori 
E.  Mennitt.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 

SUPPLamrTARY  MTOMUTION: 

The  Correlation:  Textile  and  Apparel 
Categories  based  on  the  Harmonized 
Tariff  Schedule  of  the  United  Statea 
(1997)  presents  the  harmonized  tariff 
numbers  under  each  of  the  cotton,  wool, 
■HD-made  fiber,  silk  blend  and  other 
vegetable  fiber  categories  used  by  the 
United  States  in  monitoring  imports  of 
these  textile  pn>dix:ts  and  in  the 
administration  of  the  textile  program. 
The  Correlation  should  be  amended  to 
include  the  following  changes: 


Oiangee  to  ttie  1987  Cniislalon 

TheloBawing  chengee  tar  certain  discharged 
pilnled  cotton  (ibdca  were  eUscI^  on  Oo- 
lobar  1. 1997: 

Category  313 
OeMe  5206.52.3040. 

Add  520e.S2.3036-Woven  librics  of  cotton, 
containing  86  peroeni  or  more  by  weigM  of 


100  gftr2,  of  number  42  or  lower  number, 
I  dtocherge  prinled. 


Changes  to  the  1987  Correlalion 

Add  S208.52.304fr-Woven  fabrics  of  cotton, 
containing  85  percent  or  more  t>y  «veight  of 
cotton,  pWn  weeve,  weighing  more  than 
100  gimZ.  of  number  42  or  lower  number, 
sheeting,  other  than  discharge  printed. 

Oeiale  5208.52.4040. 

Add  5206.52.4035— Woven  fabrics  of  cotton, 
containing  85  percent  or  more  by  weight  of 
cotton,  plain  weave,  weighing  more  than 
too  g/m2,  of  numbers  43  to  68,  sheeting, 
dteharge  printed. 

Add  5208.52.4045— Woven  (ebrica  of  cotton, 
containing  85  percent  or  more  by  weight  of 
cotton,  plain  weeve,  weighing  more  than 
100  g/lrn2,  of  numbers  43  to  68.  sheeting, 
ottier  tttan  diachaige  printed. 

Oelele  5208.51.6030. 

Add  5200.51.8032— Woven  fabrics  of  cotton, 
containing  85  percent  or  more  by  weight  of 
(totton.  weighing  more  than  200  g^me,  plain 
shestlng.  not  napped,  dte^harge 


Add  5209.51.8035— Woven  labrice  of  cotton, 
containing  85  percent  or  more  by  weigM  of 
cotton,  weighing  more  than  200  gMa.  plain 
iftasting,  not  napped,  ottter  than 


Cl9gory314 

Detele  5200.51 .8020. 

Add  8S09.5l.eoi&-Wovan  fabrica  of  cotton, 
conleining  85  pereent  or  more  by  weigW  of 
cotton,  waighng  more  ttan  200  9hP2.  plain 
popan  or  oroacKMat,   (Mcnarga 


Add  gg09.51.80e5-Woven  fabrics  of  cotton, 
containing  85  peioeni  or  more  t>y  waIgM  of 
cotton,  weighing  more  than  200  o^)n2,  plain 
popan  or  oroaiiciOBi, 


Catogonr  315 

Oelele  5208.52.4080. 

Add  5206.52.4056— Woven  Wbrica  of  cotton, 
containing  65  peroant  or  more  by  wsighl  of 
cotton.  pWn  weave,  weighing  more  ttian 
100  Qfna.  of  numbeta  43  to  68.  printalattt. 


Add  5206^.4065— Woven  IsMcs  of  cotton, 
oonliMng  86  percent  or  more  by  waigM  of 
cotton,  plain  weave,  enighlng  more  Mian 
100  g/m2.  of  numbers  43  to  88,  printdotti. 


Calegoty  317 

Oelele  seoe.50.2000. 

Add  Sg0e.S9.208S— Woven  fabrics  of  cotton. 
coraaMng  85  pereent  or  more  by  weIgM  of 
cotton,  walghing  not  mora  than  200  g^tn2, 
other  Mbrica.  saMn  weave  or 


Add  5206.50.2005— Woven  fabrics  of  cotton, 
containing  85  percent  or  more  by  waigM  of 
cotton,  weighing  not  more  ttian  200  gfna, 
other  librica.  saHn  weeve  or  IwN 
other  than 


•  The  W«el  ka*  Mt  bean  adiuitad  to  eeceMi  i» 
any  twpoffa  axportad  aftar  "—■—*■?'  31.  laM. 


Calegoiy  326 
Oelele  S20e^.2Q2a 
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Changes  to  the  1997  Conreiation 

Add  5208.50.2015— Woven  fabrics  of  cotton, 
containing  85  percent  or  more  by  weight  of 
cotton,  weighing  not  more  than  200  g/m2, 
other  fabrics,  eaiin  weave  or  twHl  weave. 


Add  5206.50.2025— Woven  fabrics  of  cotton, 
containing  85  pereent  or  more  by  wolgNof 
cotton,  weighing  not  more  than  200  g/in2, 
other  fabrics,  satin  weave  or  twM  weave. 
sateens,  other  than  diecharge  printed 

DeMe  5209.50.002a 

Add  5209.50.0015— Woven  fabrics,  confin- 
ing 65  peroeni  or  more  t>y  weight  of  cotton. 
'  weighing  more  than  200  g/yn2,  printed, 
other  fabrics,  satin  weave  or  twill  weeve. 

Add  5209.S0.0025-Woven  fiMcs.  contaln- 
-  ing  86  peroeni  or  more  by  weight  of  cotton, 

welghitig  more  than  200  g^,  prinled. 

other  fabrics,  satin  vreave  or  tvslt  weave. 

*  ,,>■   ■■!■  Iiiti    II  ,     M.^^%      ill-   nil  ,,  ^—1  -   ,A 

aanena,  omer  ewn  oiscnarge  pnniea. 

Delete  521 1.50.002a 

Add  aiLSaoOlS— woven  febrics  of  cotton, 
containing  leaa  than  85  percent  by  weight 
of  cotton,  mixed  mainly  or  solely  with  man- 
made  fbars,  waiofiing  more  tfian  200  gl 
m2,  printed,  ottwr  fabrics,  sabn  weeve  or 


Add  ggl  1  J9.0GeS-Woven  fabrics  of  cotton, 
containing  leas  than  86  pereent  by  weigW 
of  cotton,  mbted  mainly  or  solely  wNh  man- 
made  ttwia,  weighing  more  ttian  200  q/ 
ni2.  printed,  ottier  fabrics,  satin  weave  or 
other  than  tiacliarga 


The  folowing  changee  were  effective  on  Au- 
gust  1, 1987: 

Category622 

Oetate  7019.40.4000. 

Add  70ia40.4030-Olher  wovan  flbergiass 
mdiks.  noi  oonreo,  asRe  SMmeni  hbtic  oi 
IMmeraa  wNh  a  aMisa  content  greater  titen 

Add  70ia4a40eo-Ottwr  woven  ibergtass 
tabrica,  net  ootored.  ottwr  thwt  silica  tta- 
menl  fabric  of  Itamente  with  a  sUca  oon- 
tanl  greater  then  93  paioenL 

Datete  7oia4a90oa 

Add  7019.4a90ao-Ottwr  oolorad  woven  •- 

stemante  aMi  a  attca  rnnlaining  greater 
than  93  percent 
Add  70l0.40.90eo-Olher  colored  woven  «- 


laonc  01  laamenn  wan  a  aiaca  oonteasng 
greater  than  93  pereent. 

Category  360 

Oetate  61 17  J0.90ia 

Repteoa  wWi   6ll7.80.95lO-<JetiniHon   ra- 


1 6217.ia90ia 
Reptaoe  wi8t   6217.ia9610-dellnNion  re- 


Category  450 

Delete  6117.80.9020. 

Replaoe  wNh   6ll7.80.9620-delln»on   re- 


i6117.8a9<a0. 
Raplaoe   wNh   6117.80.9630— defMHon   re- 


Changes  to  the  1997  CorreMon 

Detote  6217.10.9020. 

Replace  witti  6217.10.0520— definition  re- 
mains unchanged. 

Category  659 

Oetate  61 17.80.904a 

Reptace  with  6117.80.9540-dellnilion  re- 
mains unclianged. 

Detete  6217.10.9030. 

Reptace  with  62l7.10.9S30-definitfan  re- 
mains unchanged. 

Category  850 

Oetate  61t7.80.9070. 

Reptace  with  8ll7JM).9570-delinition  re- 
mains uncftangeil 

Deieto  6217.10.9050. 

Reptace  wHh  6217.10.9650— defMlion  re- 
mains unchanged. 

TrayH.OHhb, 

Choinnon.  Committee  for  the  Implementation 

of  Textile  Apaements. 

[FR  Doc.  97-32895  Filed  12-16-97;  8:45  am] 


COMMTTTEEFORTHE 
IMPLEMENTAIKM  OF  TEXTILE 


AvaUabHtty  of  llw  CorroMion:  Taxtila 
and  AoDttral  Cataoorfaa  WHh  ttia 
nannociiBaa  lannocnaowaoi  ma 
UnHed  SMtae  fof  1996 

Dacamber  12. 1907. 

AQENCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

action:  Notice. 


FIM|I  RMTMER  ilFORHATION  CONTACT:  Loii 
E.  Mennitt,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-3400. 


The  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA)  annmincHS  that  the  1998 
Correlation,  based  on  the  Harmonized 
Tariff  Schedide  of  the  United  States, 
will  be  available  either  in  December 
1997  or  January  1998  as  part  of  the 
Office  of  Textiles  and  Apparel  (OTEXA) 
CD-Rom  of  publications. 

The  CD-Rom  may  be  piuxihased  from 
the  U.S.  Department  of  Commerce. 
Office  of  Textiles  and  Apparel,  14th  and 
Constitution  Avenue.  NW.,  room  H3100, 
Washington,  DC  20230,  ATTN:  Baiban 
Anderson,  et  e  coet  of  $25.  Checks  or 


money  orders  should  be  made  payable 
to  the  U.S.  Depertment  of  Commertx. 
TroyaCrtbb, 

Chairman.  Committeefor  the  Implementation 

of  Textile  Agreements. 

(FRDoc  97-32899  Filed  12-lB-e7;  8:45  am] 


COMMrTTSPORTHE 
IMPLBIENTATION  OF  TEXTILE 


Extafwioti  Of 

totiM 

taitheSpacial 


lor  pamcipaiinB 
ProQBnn  for 
CotMitriatt 


December  11, 1997. 
AQENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending 
amendment  of  requirements  for 
participation  in  the  Special  Access 
Program  for  a  temporary  period. 

0fECnVE  IMtTE:  December  23, 1997. 

FOR  FURTHER  IVONMATION  CONTACT:  Lori 
E.  Mennitt,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 


FAflV  INRMMATiON: 

Aatkarlty:  Section  204  of  the  Agricukunl 
Act  of  1956,  as  smmded  (7  V.SXI  1854): 
Executive  dder  11651  of  Mardi  3, 1972,  as 


A  notice  and  letter  to  the 
Commissioner  of  Customs  pidrfished  in 
the  Federal  Kagieler  on  July  2, 1997  (62 
FR  35788)  annotmced  the  temporary 
amendment  to  the  foreign  origin 
exception  for  findings  and  trimmings 
imder  tlw  Special  Access  Program.  By 
date  of  export,  the  foreign  origin 
exception  for  findinga  and  trimmings, 
including  elastic  Strips  of  less  than  one 
inch  in  width,  imder  the  Special  Access 
Program  was  temporarily  amended  to 
include  non-U.S.  formed,  U.S.  cut 
interiinings  for  the  period  June  23. 1997 
through  Deconber  22, 1997  for  W(Mnen's 
and  girls'  suit  jackets  and  suit-type 
jackets  in  Cat^ries  435, 444, 635  and 
644.  lliis  amendment  is  being  extended 
far  a  one-yeer  period  beginning  on 
Dsconber  23, 1997  and  extending 
through  December  22, 1998  for  women's 
and  giiis'  suit  jackets  and  suit-type 
jackets  entered  under  the  Special  Acceaa 
Program  (9802.00.8015)  provided  they 
are  cut  in  the  United  States  and  are  vf 
a  tjme  deaoibed  below: 

(1)  A  chest  type  plate,  "hymo"  piece 
or  "sleeve  header"  of  woven  or  weit 
inserted  warp  knit  construction  of 
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coane  aniiBal  hair  or  man-mMle 
filamenU  used  in  the  manufrctun  of 
women's  or  girls'  tailored  suit  jackets 
and  suit-type  Jacksts; 

(2)  A  woven  Ctbric  which  contains 
and  exhibits  properties  of  resiliency 
which  render  the  Cabric  especially 
suitable  for  attachment  by  fusing  with  a 
thenno-plastic  adhesive  to  the  coat- 
front,  side  body  or  back  of  womeo's  ar 
girls'  tailored  suit  Jackets  and  suit-typa 
Jackets. 

Note  that  the  ameodment  is  not  being 
extended  for  weft-inserted  warp  knit 
fiibric  which  contains  and  exhibits 
properties  of  elasticity  and  resilience 
which  render  the  bbric  especially 
suitable  for  ettachement  by.  fusing  vrfth 
a  tharmo- plastic  adhenaive  to  the  coat- 
front,  side  body  or  back  of  woman's  or 
girla'  tailored  suit  Jackets  and  suit-type 
lackats.  Thaae  inlacUnings  must  be 
formed  and  cut  in  the  United  States. 
TkeylLCMM. 
Chatana.  OanaiiltaB^  Ihe  ImphamnlaUon 

■jlwaialiilii  lafTnllla 


11,1807 


CommlMioiMr  of  Cuatoais. 
Dtpartment  of  the  Tnaauy.  WoMhington,  DC 
202X9. 


Commisaionar  This  diractlve  i 
hot  daas  not  cancel  Um  diractlve  iaauwl  to 
ysaaaltasae.  1997.  by  the  Chsimisn. 
"        "'    )  Cor  tbs  ImpUmentstian  of  T«xtila 
ts.  That  directive  conceroa  tlie 
I  origin  ensaptlon  for  finding*  and 

let  the  Special  Access  Program. 
nersMbsr  23, 1SS7.  bjr  date  of 
export,  you  are  directed  to  extend,  for  tlie 
one-year  period  December  23.  1997  tluvi^ 
r^f—ber  22. 190S.  the  amendment  to  treet 
noa-U.S.  fctmsH.  U.S.-cut  interlinii^. 
fiuthar  deacrlbed  below,  for  women 'a  and 
girls'  wool  and  man-made  fiber  suit  JeclLets 
and  fuit-type  jackeU  in  Categoriea  435.  444. 
635  and  644  aa  qualifying  for  the  exception 
for  finding*  and  trimming*,  including  ( 
stripe  leas  tlian  one  inch  in  width.  ( 
uncier  tlie  Special  Access  Program 
eeteMlahed  eOecUve  September  1, 1966  (see 
51  FR  21208).  In  tbe^gra«rte.  such 
Interlining*,  finding*  and  trimming*  must  not 
exceed  2S  percent  of  the  coat  of  the 
ooB^Kaent*  of  the  aaaembled  aitida. 

The  eaMndment  implemented  by  this 
directive  stiall  be  of  a  temporary  nature.  With 
raspect  to  eromen'a  and  girls'  auit  )aclwts  and 
suit-type  leckeU  in  Categories  435. 444. 635 
and  644.  the  amendment  will  terminate  on 
December  22.  1998.  by  date  of  export  of  lite 
saseBbled  article. 

As  described  above.  non-U.S.  formed.  U.S.- 
cut  interlining*  may  be  uaed  in  imports  of 
women's  or  girl*'  suit  (edwU  and  ault-type 
JackeU  entered  under  the  Special  Acceas 
Program  (0602.00.8015)  provided  tiwy  are  cut 
in  the  United  SUtes  snd  of  a  type  described 
beiovr 


(1)  A  cheat  plate,  "hymo"  piece  or 
boeder"  of  wov«n  or  well-inserted  warp  knit 
construction  of  coarse  animal  hair  or  man- 
mede  fUsassnts  used  in  tiw  manufacture  of 
woBMo's  or  girls'  tailoced  suit  JeckeU  and 
suit-type  Jedkets; 

(2)  A  woven  fdvic  wbich  contains  snd 
cxhit>its  properties  of  resilieBcy  wiiich  render 
the  fabric  especially  miitabie  far  attadunent 
by  fuaing  with  a  tlienno-plastic  adi>eaivs  to 
the  coet-fomt.  aide  body  or  beck  of  womea's 
or  giris'  tailored  suit  jeckeU  and  auit-type 
Jedkets. 

This  smeodment  is  not  being  extended  for 
weft-insetted  waip  knit  fabric  wfaidi  "nntatiM 
and  axhibiu  propertiea  of  elsaticity  and 
resilience  wtdcb  render  the  fabric  especially 
•uitalile  far  attadunent  by  fusii^  w(m  s 
tltermo-pleatic  adhesive  to  tlie  coet-^oot. 
side  body  or  beck  of  women'*  or  girls' 
tailored  suit  Jackets  end  suit-type  Jackals. 
These  liHsriliiiiigi  must  be  fanned  end  cut  in 
Um  United  States. 

TIm  Committee  far  tlie  implementation  of 
Textile  Agreements  has  rtnlsiiiiliieil  tliat  this 
aotian  falls  within  ths  foreign  sfihirs 
exception  of  the  mlsaaaldng  pnnrisians  of  8 
U.S.C.  553(aKl}. 

Sincseely, 
TroyHCkibb. 

ChoiroMui,  CdaaiMae/brtfcefo^pJeaientation 

of  TatOm  ApwmnmHa. 

(FR  Ddc.  •^-926«6  Piled  12-1S-47:  S.-49  am) 


tyttams.  The  Task  Fmca  should 
examine  application  to  new  defonse 
programs,  to  thoae  that  have  alraady 
made  subatantial  investments  in  a 
design,  and  to  those  that  are  already 
fielded,  across  the  spectrum  of  weapon 
systems,  not  Just  those  heevily 
dependent  on  advanced  computers  and 
electronics. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  92-463,  as  amended  (S 
U.S.C  App.  n.  (1904)).  it  has  been 
delannined  that  theee  DSB  Task  Force 
maetiogs  concern  matters  listed  in  5 
U.S.C  552b(cXl)  (1994),  and  <faat 
aocofdiogly  theae  meetings  will  be 
doaed  to  the  public. 

Dated:  Osoemfaer  12,  t097. 


OEPARTMENr  OF  DEFENSE 
Office  of  the; 


^  Force  on 


ACTION:  Notice  of  advisoiy  conunittao 
meetings. 


r:  The  Defanse  Sdaoce  Board 
Teak  Force  on  Open  Systems  will  meet 
in  closed  sesaion  on  December  17-18, 
1997  and  January  27-28, 1998  at 
Strategic  Analysis,  Inc..  4001  N.  Falrikx 
Drive.  Arlington,  Virginia.  In  order  for 
the  Task  Fon:e  to  obtain  time  sensitive 
classified  briefings,  critical  to  the 
imderstanding  of  the  iasues.  this 
meeting  is  scheduled  on  short  notice. 
The  mission  of  the  Defense  Science 
Boerd  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
IDepartment  of  Defense.  At  those 
meetings  the  Task  Force  will  examine 
the  benefits  of,  criteria  for.  and  obstacles 
to  the  application  of  an  open  systems 
approach  to  weapon  systems,  and  to 
make  recommendations  on  revisions  to 
DoD  policy,  practice,  or  investment 
strategies  that  are  required  to  obtain 
maximum  benefit  from  adopting  open 


Aham&tBOSD  Federal  RegiMerliaiaom 

Officer.  Department  ofD^ente. 

(FR  Doc.  97-32051  Filed  12-l»-«7;  6:45  am) 


OePARTMEMT  OFOEFEN8E 

Office  o(  llie ' 


Pursuant  to  Public  Late  92-483. 
notice  is  harsby  given  thai  a  meeting  of 
the  Defianse  Adviaory  Committee  on 
Military  Personnel  Testing  is  scheduled 
to  be  held  from  8:30  a.in.  to  4:30  p.m. 
on  February  26,  1998  and  from  8:30  a.m. 
to  4:30  p.m.  on  February  27, 1998.  The 
meeting  will  be  held  at  The  Delta  King 
Hotel,  Sacramento,  California.  The 
pnrpoee  of  the  meeting  is  to  review 
planned  changes  and  progress  in 
developing  paper-and-pencil  and 
computerized  enlistment  tests  as  well  as 
renorming  of  those  tests.  Persons 
desiring  to  make  oral  presentations  or 
submit  written  statements  for 
consideration  at  the  Committee  meeting 
miut  contact  Dr.  Jane  M.  Arabian, 
Assistant  Director  for  Accession  Policy. 
Office  of  the  Assistant  Secretary  of 
Defense  (Force  Management  Policy), 
Room  2B271,  The  Pentagon, 
Washington.  DC  20301-4000,  telephone 
(703)  697-9271,  no  later  than  January 
23, 1998. 

Dated:  December  11. 1007. 
LJlByBam. 

Ahemate  OSD  Federal  Regiatar  Liaiaon. 

Department  ofDefente 

(FR  Doc  07-32870  FUed  12-16-07;  6:45  am] 
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DEPARTMENT  OF  DEFENSE 
Depeftmem  of  ttie  Air  Force 
HP  USAF  Seienyfle  Advieory  Boeid 


The  Air  and  Space  Command  & 
Control  Agency  (ASC2A)  Advisory 
Group  Panel  Meeting  in  support  of  the 
HQ  USAF  Scientific  Advisory  Board 
will  meet  at  Langley  Air  Force  Base.  VA 
on  January  13-14. 1998  from  8:(X)  ajn. 
to  5KN)  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefings. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  fiutlier  information,  contact  tiw  HQ 
USAF  Scientific  Advisory  Board  Secretariat 
at  (703)  697-8404. 
Barbara  A  Caimichari. 

Alternate  Air  Force  Federal  Register  Liaiaon 
Ofpcer. 

(FR  Doc.  07-32854  Filed  12-16-97;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Depertment  of  tlie  Amy 

Fine!  Envlronmentel  Impeist  OMeiiieiil 
(FEiS)  on  ttte  Diepoeal  and  Reuee  of 
tlte  Evane  Subpoat  Fort  Monmouth, 


AOENCY:  Department  of  the  Army.  DOD. 
ACTION:  Notice  of  availability. 


f:  The  proposed  action 
evaltiated  by  this  FEIS  is  the  disposal  of 
the  Evans  Subpost  Fort  Monmouth,  New 
Jersey,  in  accordance  with  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990.  Public  Law  101-510,  as  amended. 
The  FEIS  addresses  the  environmental 
(»nsequences  of  the  disposal  and 
subsequent  reuae  of  the  215  acres.  Three 
alternative  methods  of  disposal  are 
analjrzad:  encimibered  disposal, 
unencumbered  disposal  and  retention  of 
the  property  in  a  caretaker  status  (i.e., 
the  no  action  alternative).  The  Army's 
preferred  alternative  for  disposal  of  the 
Evans  Subpost  is  encumbered  disposal, 
which  involves  conveying  the  property 
with  conditions  imposed  on  historic 
resotirces.  remedial  activities,  special 
easements  and  restrictive  covenants  to 
create  or  maintain  buffer  zones  between 
sensitive  areas  or  adjoining  parcels.  The 
FEIS  concludes  that  the  alternatives 
analyzed  will  have  both  long-term 
adverse  and  short-term  adverse  effects 
and  that  the  significant  adverse  effects 
will  restilt  under  the  meditun  and  high 


intensity  reuse  scenarios.  The  FEIS 
identifies  mitigation  measures  that  can 
be  taken  in  the  future  to  avoid  or  reuse 
any  adverse  impacts  from  reuse. 

DATES:  The  public  review  period  for  this 
document  ends  30  days  after  the  date  of 
publication  of  the  Environmental 
Protection  Agency's  Notice  of 
Availability  in  the  Federal  1 


AODRESses:  Copies  of  the  FEIS  sre 
available  for  review  at  the  Wall 
Township  Public  Library,  2700  Allaire 
Road,  Wall,  New  Jersey  07719.  Copies  of 
the  I^EIS  may  also  be  obtained  by 
%vriting  to  Dr.  Susan  Rees,  U.S.  Army 
Engineer  District.  ATTN:  CESAM-PD-E. 
P.O.  Box  2288,  MobUe.  Alabama  36828- 
0001  or  by  telephone  at  (334)  694-4141 
or  telefax  (334)  690-2721. 

StIPPLEMENTARY  MFORMA'nON:  The  Draft 
EIS  (I^IS)  was  made  available  for 
public  review  and  comment  A  notice  of 
availability  (NOA)  of  the  DEIS  was 
published  in  the  Federal  Kegiater  (61 
FR  22058)  on  May  13, 1996.  The  Army 
conducted  a  pubUc  meeting  on  May  29, 
1996,  to  receive  public  input  on  the 
DEIS.  Display  advertisements  informing 
the  public  were  taken  out  in  the  local 
newspaper. 

Dated:  December  4. 1007. 
RayBMind  J.  Fats. 

Deputy  Aaaiatant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupatiorial 
Health),  OASA(IJJS-E). 
(FR  Doc.  97-32044  Filed  12-16-07;  8:45  am] 
0008  sni 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
Privacy  Act  of  1974;  Syalem  of 


AOBICY:  Department  of  the  Army. 

ACTION:  Notice  to  amend  systems  of 
records. 

summary:  The  Department  of  the  Army 
is  amending  two  systems  of  records 
notices  in  its  existing  inventory  of 
record  systems  subject  to  the  I^vacy 
Act  of  1974.  (5  U^.C  552a).  as 
eunended. 

DATES:  This  proposed  action  will  be 
efiiective  without  further  notice  on 
January  16. 1998  unless  comments  are 
received  which  result  in'a  contrary 
determination. 


I:  Privacy  Act  Officer,  Records 
Management  Program  Division.  U.S. 
Total  Army  Personnel  Command, 
ATTN:  TAPC-PDR-P,  Stop  C55.  Ft 
Belvoir,  VA  22060-5576. 


TON  FURTHER  MFORMAT10N  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

SUPPI FMCKTARY  MFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a).  as 
amended,  have  been  published  in  the 
Fadaral  yugislai  and  are  available  frtmi 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974.  (5  U.SXI  5S2a). 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report 

Dstad:  December  11. 1007. 
LM.  Byaom, 

Altvnate  OSD  Federal  Regiater  Liaiaon 
Officer,  Department  ofDefenae. 

A0001  DAPE-ARI 


Professional  Staff  IniicMmation  File 
lFeimuuy22. 1993,  58  FR  10025). 


AUTHMSTV  FOR  MABrTBtANCC  Of  THE  SYSTBI: 

Add  to  entry  '5  U.S.C  301. 
Departmental  Regulations'. 


A0001  DAPE-ARI 


ProCaasional  Staff  Information  File. 

CVSTBi  locatwn: 

Headquarters,  U.S.  Army  Research 
Institute  for  the  Behavioral  and  Social 
Sciences,  5001  Eisenhower  Avenue, 
Alexandria.  VA  22333-5600. 

CATIOORBS  OF  SeUVBUALS  COVfRH)  ev  THE 

eysTBi: 

Department  of  the  Army  civilian 
psychologists,  engineers,  economists, 
sociologists,  and  other  professional  staff 
membors  employed  by  the  Army 
Research  Institute  who  volimtarily 
supply  information  for  release  and 
military  officers  assigned  to  the  Army 
Research  Institute  who  volimtarily 
provide  information  for  release. 

CATBKMES  OF  REC0R06  SI  THE  SYSTEM: 

Files  contain  names  of  individuals 
and  their  curricula  vitae,  including  data 
and  information  on  the  qualifications, 
expertise,  experience  and  interests  of 
the  professional  staff  of  the  Army 
Research  Institute.  Data  include  name, 
grade  or  rank.  Institute  assignment. 
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education,  prior  profBuional 
experience,  professional  activities  and 
development,  lists  of  awards  and 
recognitions,  extra-government 
professional  activities  and  significant 
professional  publications. 

iMITHOIVTY  l«R  MAMnMANOI  or  TNi  •¥•!■« 

5  U.S.C.  301.  Departmental 
Regulations  and  10  U.S.C.  3013. 

njM*oei(s|: 

To  establish  and  maintain  a 
professional  staff  directory  which  is 
used  to  consider  staff  members  with 
special  expertise  for  special  duty 
assignments  and  to  produce  evidence  of 
professional  staff  qualifications  during 
Institute  peer  reviews  and  similar 
independent  evaluations. 

Records  are  also  used  as  basis  for    . 
soBunary  statistical  reports  concerning 
profMsional  qualifications. 


MMTMiMnori 
•yarai,  MCUioMQ  CAT 
iMi  PMVoan  or  aucM  ueo: 

In  addition  to  those  diaclosuna 
generally  permitted  under  5  U.S.C. 
'i52a(b)  of  the  Privacy  Act,  theee  recordB 
or  information  contained  therein  may 
apecificaUy  be  diacloeed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(bX3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginniiw  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  sjrstem. 

POUOW  tut)  rWaCTICM  WW  ITOWW^ 
CCMMIO.  WCTiMWMO.  SWD 

)  OF  mcom»  M  -me  svarm: 


Information  is  stored  on  a  personal 
computer. 


Information  Is  retrieved  by  the 
surname  of  professional  person. 
Categorical  data  is  retrieved  by 
keyword. 


•anouANoe: 


Records  are  accessible  only  to 
designated  individuals  having  (^ciel 
need-to-know  in  the  performance  of 
assigned  duties. 


Information  will  be  maintained 
during  the  tenure  of  the  person  and 
deleted  upon  permanent  departure  from 
the  Institute. 

SVSTBI  MANAOERfS)  AMO  AOOWeSS: 

Director,  U.S.  Army  Research  Institute 
for  the  Behavioral  and  Social  Sciences, 
ATTN:  PERI-AS  (Privacy  Act  Officer), 
5001  Eisenhower  Aveoue,  Alexandria, 
VA  22333-5600. 


MOnRCATMM  pnoccouns: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
U.S.  Army  Research  Institute  for  the 
Behavioral  and  Social  Sciences,  ATTN: 
PERSI-AS  (Privacy  Act  Officer),  5001 
Eisenhower  Avenue,  Alexandria,  VA 
22333-5600. 


Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director,  U.S.  Aimjr 
Research  Institute  for  the  Behavioral 
and  Social  Sciences.  ATTN:  PERSI-AS 
(Privacy  Act  Officer),  5001  Eisenhower 
Avenue,  Alexandria.  VA  22333-5600. 


The  Army's  rules  far  accessing 
records,  and  for  contestiog  contents  and 
appealing  initial  agency  determinations 
are  cont^ned  in  Army  Regulation  430- 
21;  32  CFR  part  505:  or  may  be  obtained 
from  the  system  manager. 


Individuals  employed  by  or  assigned 
to  the  Army  Research  Institute  who 
voluntarily  submit  requested 
information. 


None. 
AOaOS  OAPE-AfH 


Behavioral  and  Social  Sciences 
Research  Profect  Files  (Febnuuy  22, 
1993.  58  FR  10150). 


auTiKmn  row  muuntcnamci  oftmk  svstbi: 

Delete  entry  and  replace  with  '5 
U.S.C.  301,  be(>artmental  Regulations; 
10  U.S.C  3013  and  2358;  and  E.O.  9397 
(SSN).' 


STOWAQC: 

Delete  entry  and  replace  with  'Paper 
records  in  file  folders,  CD  ROM; 
computer  disks,  and  magnetic  tape.' 

AoanoAPC-Am 


Behavioral  and  Social  Sciences 
Research  Project  Files. 

SWTMI  LOCATION: 

U.S.  Army  Research  Institute  for  the 
Behavioral  and  Social  Sciences,  5001 
Eisenhower  Avenue,  Alexandria,  VA 


22333-5600  and  field  offices  located  at 
Fort  Banning,  GA;  Boise,  ID;  Mannheim, 
Germany;  Naval  Training  Center, 
Orlando.  FL;  Fort  Hood,  TX;  Fort  Knox, 
KY;  Fort  Leavenworth,  KS;  Fort  Bragg. 
NC;  and  Fort  Rucker,  AL.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  or 
record  system  notices. 


CA' 


OFSSMOUALS 


BYTHi 


Current  and  former  officer,  warrant 
officer,  and  enlisted  military  personnel, 
including  Army  Reservists  and  National 
Guard;  funily  members  of  the  above 
service  members;  civilian  employees  of 
Department  of  Defense;  and  samples  of 
civilians  from  the  general  U.S. 
population  who  are  surveyed  to 
determine  why  people  do  or  do  not 
consider  military  service  as  a  career  or 
a  short-term  emplo)rment  option. 


CA 


SITMKSVSTVl: 


Service  member  Individual's  name 
and  Social  Security  Number.  Army 
personnel  records  and  questionnaire- 
tjrpe  data  relating  to  service  member's 
pre-service  education.  woriiL  experience 
and  social  environment  and  culture, 
learning  ability,  physical  performance, 
combat  readiness,  discipline, 
motivation,  attitude  about  Army  life, 
and  measures  of  individual  and 
organizational  adjustments;  last  results 
from  Armed  Services  Vocational 
Aptitude  Battery  and  Skill  Qualification 
TesU. 

Noo-serrice  member:  Individual's 
name  and  Social  Security  Number,  and 
questioimaire  type  data  relating  to  non- 
service  member's  education,  work 
experience,  motivation,  knowledge  of 
and  attitude  about  the  Army.  Whan 
records  show  military  service  or 
maniage  to  a  service  member,  the 
appropriate  non-service  records  wrill  be 
liiikea  to  the  service  record. 

UIJHOmn  TOW  MASITBIANCC  OF  THE  SYSTBr. 

5  U.S.C  301,  Departmental 
Regulations:  10  U.S.C  3013  and  2358; 
and  E.O.  9397  (SSN). 

ruwroasM: 

To  research  manpower,  personnel, 
and  training  dimensions  inherent  in  the 
recruitment,  selection,  classification, 
assignment,  evaluation,  and  training  of 
military  persoimel;  to  enhance  readiness 
effectiveness  i)f  the  Army  by  developing 
personnel  management  meUiods, 
training  devices,  and  testing  of  weapons 
methods  and  systems  aimed  at 
improved  group  performance.  (No 
decisions  affecting  an  individual's  rights 
or  benefits  are  made  using  these 
research  records). 
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ROUTINE  USES  OF  RE00W06  KMNTAMED  SI  THE 
SYSTEM,  INCLUDMQ  CATEQOWKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permit^  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  rdutine  use  pursuant  to  5 
U.S.C.  S52a(bX3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POUCieS  AMD  PRACTICES  POW  BTOWWQ, 
ngTWEWMQ,  ACCESSSiO,  HETAWWO,  AMQ^ 
OMPOMW  OF  RECORDS  M  THE  tVSTBS: 

STORAQE: 

Paper  records  in  file  folders,  CD  ROM; 
computer  disks,  and  magnetic  tape. 

NETNKVAMJTV: 

By  individual's  name  and/or  Social 
Security  Number.  For  research 
purposes,  the  data  are  usually  retrieved 
and  analyzed  with  respect  to  relative 
times  of  entry  into  service,  training 
performance,  and  demographic  values. 
Scheduled  data  for  follow-up  data 
collections  however,  are  retrieved  by 
month  of  scheduled  follow-up  and  by 
name. 

•AmUAWOe: 

Access  to  records  is  restricted  to 
authorized  personnel  having  official 
need  therefor.  Automated  data  are 
further  protected  by  controlled  system 
procedures  and  code  numbers  governing 
access. 


Information  is  retained  until 
completion  of  appropriate  study  or 
report,  after  which  it  is  destroyed  by 
shredding  or  erasing. 

SYSTEM  IIANAOER(S)  AND  AOOWCSS: 

Director,  U.S.  Army  Research  Institute 
for  Behavioral  and  Social  Sciences, 
ATTN:  PERI-AS  (Privacy  Act  Officer), 
5001  Eisenhower  Avenue,  Alexandria. 
VA  22333-5600. 

NOnRCATWN  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Director. 
U.S.  Army  Research  Institute  for 
Behavioral  and  Social  Sciences,  ATTN: 
PERI-AS  (Privacy  Act  Officer),  5001 
Eisenhower  Avenue,  Alexandria,  VA 
22333-5600. 

Individual  should  provide  the  full 
name.  Social  Security  Nimiber.  current 
address,  subject  area,  and  the  year  of 
survey,  if  known. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Director,  U.S.  Army 
Research  Institute  for  Behavioral  and 
Social  Sciences,  ATTN:  PERI-AS 
(Privacy  Act  Officer),  5001  Eisenhower 
Avenue,  Alexandria,  VA  22333-5600. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  fnutent 
address,  subject  area,  and  the  year  of 
survey,  if  known. 

CONTESTVM  RECOWO  PNOCBNJWES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  mi^  be  obtained 
form  the  system  manager. 

From  the  individual,  his  or  her  peers, 
or,  in  the  case  of  ratings  and 
evaluations,  from  supervisors. 


)  POW  THE  SYSmK 

None. 
(FR  Doc.  97-32S71  Filed  12-16-07: 8:45  am] 
sajJNQOOoc  aoB»o«  r 

DEPARTMENT  OF  DEFENSE 

DEPARTMBfT  OF  THE  NAVY 

Raoord  ol  Dadaion  for  tha  DIaponI 
and  Rauaa  of  Naval  Station  Pugal 
Sound  at  Sand  Point,  Saattta^ 
Waihlnjtoii 

summary:  The  Department  of  the  Navy 
(Navy),  pursuant  to  Section  102(2)(C)  of 
the  National  Enviroiunental  Policy  Act 
of  1969  (NEPA).  42  U.S.C.  4332(2)(C), 
and  the  regulations  of  the  Council  on 
Environmental  Quality  that  implement 
NEPA  procedures,  40  CFR  Parts  1500- 
1508,  hereby  annoimces  its  decision  to 
dispose  of  Naval  Station  Puget  Sound  at 
Sand  Point,  Seattie,  Washington,  (Sand 
Point). 

Navy  intends  to  dispose  of  the 
property  in  a  manner  that  is  consistent 
with  the  City  of  Seiattie  Community 
Preferred  Reuse  Plan  for  Sand  Point 
(Reuse  Plan)  that  was  submitted  in 
November  1993  by  the  Qty  of  Seattie, 
the  Local  Redevelopment  Authority 
(LRA)  for  the  base,  as  modified  by 
certain  revisions  endorsed  by  the  Qty 
Council  in  Jtme  -1997  and  designated  as 
Options  to  the  Qty's  1993  Reuse  Plan. 
The  1993  Reuse  Plan  and  the  1997 
Options  are  described  in  the  Final 
Enviroiunental  Impact  Statement  (FEIS) 
as  the  Preferred  Alternative.  The 
Preferred  Alternative  proposes  a  mixed 


land  use  consisting  of  educational 
facilities,  community  facilities,  arts  and 
cultural  fecilities,  open  space  and 
recreational  areas,  residential  areas,  and 
institutional  land  uses. 

In  deciding  to  dispose  of  Sand  Point 
in  a  manner  consistent  with  the 
Preferred  Alternative,  Navy  has 
determined  that  this  mixed  land  use 
will  enhance  community  and  cultural  . 
resources,  provide  housing  for  the 
homeless,  limit  adverse  environmental 
impacts,  and  ensure  land  uses  that  are 
compatible  with  stirrounding  properties. 
This  Record  Of  Decision  (ROD)  does  not 
mandate  a  specific  mix  of  land  uses. 
Radier,  it  leaves  selection  of  the 
particular  means  to  achieve  the  mixed 
use  redevelopment  to  the  acquiring 
entity  and  the  local  zoning  authority. 

Baclcground: 

Sand  Point  is  located  in  King  County, 
Washington,  and  lies  within  the  limits 
of  the  City  of  Seattie.  The  base  occupies 
152  acres  on  the  western  shore  of  Lake 
Washington,  about  6  miles  northeast  of 
downtown  Seattie. 

Under  the  Defianse  Authorization 
Amendments  and  Base  Closure  and 
Realignment  Act  of  1988,  Pub.  L.  100- 
526,  me  Defense  Secretary's 
Commission  on  Base  Realignmmt  and 
Qosure  recommended  "closing  the 
portion  of  Naval  Station  Puget  Sotmd 
(Sand  Point)  whose  mission  is  to  serve 
fleet  units  at  Naval  Station  Puget  Sound 
(Everett)."  The  Conmiission's 
reconunendation  was  approved  by  the 
Secretary  of  Defense  and  accepted  by 
the  One  Hundred  First  Congress  in 
April  1989.  In  1991,  under  the  Defianse 
Base  Closure  and  Realignment  Act  of 
1990,  Pub.  L.  101-510,  the  Defense  Base 
Closure  and  Realignment  Commission 
recommended  the  complete  closure  of 
Sand  Point.  This  recommendation  %vas 
approved  by  President  Bush  and 
accepted  by  the  One  Hundred  Second 
Congress  in  September  1991.  On 
September  28, 1995,  Navy  ceased 
operations  at  Sand  Point  and  placed  the 
property  in  caretaker  status. 

Two  Federal  agencies,  the  Department 
of  Commerce's  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
and  the  Department  of  the  Interior's  U.S. 
Geological  Survey  (Biological  Resources 
Division)  requested  interagency 
transfers  of  base  closure  property  at 
Sand  Point  Navy  will  transfer  to  NOAA 
Building  27  and  Building  409  and  about 
10  acres  of  land  in  the  north«n  part  of 
the  base  adjacent  to  NOAA's  Sand  Point 
area  fecilities,  as  well  as  the  access  road 
that  covers  about  1.2  acres.  Navy  will 
transfer  Building  61  and  about  5  acres 
of  land  at  the  southeast  corner  of  the 
base  to  Interfor  for  use  ss  the  National 
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Fisheries  Research  Center.  Navy 
declared  the  remaining  property  surplus 
to  the  needs  of  the  Federal  Government 
in  the  Notice  pubiiahed  in  the  Federal 
KagialBr  on  October  11. 1995. 

Navy  published  a  Notice  of  Intent  in 
the  Federal  Kegiater  on  November  19, 
1993,  announcing  that  Navy  would 
prepare  an  Environmental  Impact 
Statanent  (EIS)  that  would  analyse  the 
impacts  of  disposal  and  reuse  of  the 
land,  buildings,  and  infrastructure  at 
Sand  Point  Navy  conducted  the  public 
scoping  procaaa  between  November  19. 
1993  and  lamiary  14. 1994.  A  public 
scoping  meeting  was  bald  at  NOAA's 
Building  d  Theater,  adfaoant  to  the  baae. 
•^n  Oaoaoiber  16, 1993. 

On  November  8,  1996,  Navy 
distributed  a  IDraft  Environmental 
bnpact  Statement  (DEIS)  to  Federal. 
State,  and  local  agencies,  elected 
olllcials,  the  MuoUashoot  ladian  Tribe, 
and  iataiaated  penans.  Navy  held  a 
pubUc  bearing  on  Dacamber  2. 1996.  at 
the  Eckstein  Middle  School  in  Seattle. 
The  forty-five  day  public  coounent 
period  on  the  DEIS  expired  on 
Oeceaber  23. 1096,  but  was  aMindad  to 
January  17. 1907.  to  permit  Biihmiaaian 
ofaddMonal  c«Mnments. 

Federal  and  State  ^ancles,  local 
govammaeta,  coimiinity  poups  and 
■MocUtf  ons,  and  the  general  pubUc 
aubmittad  conHnents  on  the  DEIS.  TWe 
Muckleshoot  Indian  Tribe  did  not 
subaah  comments  on  the  DEIS.  These 
coounaala  and  Navy's  responses  < 
tnoorponted  in  the  Pinal  Em 
lipact  Statement,  which  was 
distributed  to  the  public  on  October  24. 
1997.  for  a  review  period  that  concluded 
on  November  24. 1997.  Navy  received 
two  letter  comments  on  the  PEIS. 

Anamativws 

NEPA  requires  Navy  to  evaluate  a 
raaaonaMe  range  of  alternatives  for  the 
disposal  and  reuse  of  tfaia  Fa 
property.  In  the  NEPA 
analyzed  the  environmental  impacts  of 
various  proposed  land  usee  that  could 
result  from  dtapsaal  of  the  Sand  Point 
property.  Navy  also  evaluated  a  "No 
action"  alternative  that  would  leave  the 
property  in  a  caretaker  status  with  Navy 
maintaining  the  physical  condition  of 
the  property,  providing  a  security  force, 
and  making  repairs  essential  to  safety. 
For  its  analysis.  Navy  relied  upon  the 
reuse  and  redevelopment  plan  proposed 
by  the  City  of  Seattle  and  a 
redevelopment  plan  proposed  by  the 
Mucklaahoot  Indian  Tribe. 

The  City  of  Seattle  presented  its  Reuse 
Plan  to  the  Department  of  the  Navy  in 
November  1993.  In  a  letter  to  the  Navy 
dated  February  22. 1996.  the  City  set 
forth  several  revisions  to  the  1993  Reuse 


Plan.  These  changes,  endorsed  by  the 
Qty  Council  in  )une  1997.  were 
da^giMted  in  the  FEIS  as  Options  to  the 
City  Plan. 

The  1993  Reuse  Plan  proposed  a 
mixed  use  of  the  Sand  Point  property 
that  divided  the  base  into  six  activity 
anas:  (1)  A  waterfront  park  in  the 
northern  part  of  the  baae  known  as  the 
north  shore  recreatkin  ana;  (2)  the 
education  and  community  activitiea 
area  In  the  western  part  of  the  baae 
composed  of  educational  and 
community  activity  buildings,  a 
firefighter  training  Cscility,  and  a 
commercial  film  studio:  (3)  the 
Magnuson  Park  Arts,  Culture  and 
Community  Center  in  the  eastern  part  of 
the  bese  composed  of  an  indoor 
community  center  and  an  outdoor 
amphitheater  for  oammmmHtf  events:  (4) 
the  Mapiuinn  Park  open  epaoe/ 
recrealien  expansion  area,  composed  of 
public  parirlsnd,  athletic  fielda, 
pedestrian  paths,  bicycle  paths  and 
expanded  bus  routes  in  the  southeastern 
part  of  the  base  adfaoent  to  ^^rgniis^Ti 
Park,  a  new  entrance  to  Magnuson  Park 
at  the  hitersectioo  of  Sand  Point  Way 
and  NflMhaaat  esih  Street,  and  wetland 
restoration  at  the  former  Mud  Lake  in 
the  sontheeatem  part  of  the  base:  (S)  the 
raaidaatial  aaaa  compeead  of  SO  low 
incone  hwislag  unite  in  a  barracks 
building  and  MO  transitional  hansii^ 
unite  for  the  homeless  in  the 
southwaetem  part  of  the  baae:  and  W 
instituaiaBal  uses  reaocted  in  the 
actlviliBaaftha  Federal  ^enrtes  diet 
will  onanpy  property  at  Sand  Point 

The  1907  6p<lons  to  the  Qty  Plan 
eliminated  the  SO  low  income  housing 
unite  and  instead  proposed  to  use  the 
fanner  baaaacks  building  far  educational 
claaaraama  aad  achool  administrative 
spaces.  The  Options  proposed  to  use 
other  fsrilities  to  train  City  employees 
such  as  poUoo  oflfcets  and  to  provide  an 
activity  canter  far  senior  citisens.  The 
Options 
bonndwiei  ( 
area  to  include  Buildings  2  and  67.  The 
Options  would  eliminate  the  fire 
training  canter  that  the  1903  Reuse  Plan 
intended  for  Building  67  and  replace  it 
with  a  cultural  and  community 
activitiaa  ostit.  The  Options  wotild 
also  ettaniBaia  the  film  studio  initially 
planned  for  Building  2  and  instead  use 
the  building  as  an  indoor  ■»*»'««»*'' 
facility. 

The  Prefarred  Alternative  In  the  FEIS 
ia  a  combination  of  the  1993  Reuse  Plan 
and  the  1997  Options  to  the  City  Plan. 
This  alternative  also  reflecte  the  1997 
discussions  between  the  City  of  Seattle 
and  the  University  of  Washington  that 
resulted  in  the  LRA's  proposal  to  use 
certain  facilities  at  Sand  Point  for 


D  proposed  expending  the 
of  the  north  sbors  recreation 


classrooms  and  administrative 
activities. 

In  June  1903,  the  Muckleshoot  Indian 
Tribe  submitted  a  draft  plan  to  Navy 
proposing  reuse  of  the  entire  152-acre 
beae.  The  FEIS  refers  to  this  proposal  as 
the  Muckleshoot  Plan.  In  a  letter  dated 
July  26. 1993,  the  Department  of  the 
Interior's  Bureau  of  Indian  AfCsirs  (BIA) 
submitted  a  request  on  behalf  of  the 
Muckleshoot  Indian  Tribe  under  the 
Federal  Property  and  Administrative 
Services  Act  of  1949, 40  U.S.C  471. 
seeking  an  interagency  transfer  of  85 
acres  of  base  closure  property  in  the 
northern  part  of  Sand  Point.  On 
September  7.  1995,  BIA  withdrew  ite 
request  (or  transfer  of  the  85-acre  Sand 
Point  property.  Nevertheless,  Navy 
analynd  the  Mncklesboot  Plan  in  the 
FEIS  aa  a  reasonable  alternative  under 
NEPA. 

The  Muckleshoot  Plan  prepoaed  a 
mixed  uae  of  the  Send  Point  property 
that  included:  (1)  a  commercial  ni»rim 
in  the  northern  part  of  the  bese  that 
would  accommodate  tribal  fiehing 
vessels  and  activities,  fishing  net 
storagB,  fisheries  reseerch,  and 
recreetional  activities:  (2)  Ught 
industrial  and  warahouaing  activities  in 
the  oerih  central  port  of  the  beae;  (3) 
social  services,  inchiding  a  drag  and 
alcohol  treatment  facility,  a  heyih 
clinic,  a  senior  citiaans  center,  and  a 
sindant  counseling  facility  in  the  central 
part  of  the  base;  (4)  a  vocational 
tenhwical  school  for  5.000  to  7,000 
Nattve  American  stndente  with  bouaing 
for  the  school's  staff  and  appnndniately 
etX)  studente  in  the  soudi  cesitaal  part  of 
the  base;  (5)  commarciBl  activities  in  the 
southern  part  of  the  baae;  and  (6)a  i 
entrance  to  Megnuaon  Park  at  the 
intersectifm  of  Send  Point  Way  «id 
Northeast  65tb  Street 

niihiawili 


Navy  analjfsed  the  potantid  impaota 
of  the  Piefaried  Alternative,  the 
Muckleshoot  Plan,  and  the  "No  action" 
alternative  for  each  alternative's  eSacte 
on  land  use,  historic  and  cultural 
resources,  socioeconomtcs  (including 
demographics,  housing,  the  local 
economy,  social  services,  schools,  and 
environmental  justice),  recreation, 
transportation,  noise,  public  servicea  . 
end  utilities,  public  health  and  safaty. 
soils,  biological  resources  and 
endangered  species,  water  quality,  and 
air  quality.  This  Record  Of  Decision 
(ROD)  focuses  on  the  impacte  that 
would  likely  result  from  implementing 
the  Inferred  Alternative. 

Inlhe  FEIS.  Navy  used  existing  land 
uses  as  a  basis  for  assessing  the  impact 
of  the  land  uses  proposed  by  the 
Preferred  Alternative,  the  Muckleshoot 


Federal  Register  /  VoL  62.  No.  242  /  Wednesday,  December  17,  1997  /  Notices 


Plan,  and  the  "No  action"  alternative. 
Navy  also  considered  the  compatibility 
of  the  proposed  land  uses  with  the 
current  uses  of  property  adjacent  to 
Sand  Point. 

The  Preferred  Alternative  would 
result  in  a  substantial  increase  in 
recreational  and  educational  activity  on 
the  Sand  Point  property  and  a  decrease 
in  administrative  and  commercial 
activity  as  compared  with  the  activities 
that  Navy  conducted  on  the  base.  These 
increased  recreational  and  educational 
uses  would  not  likely  have  a  significant 
impact  on  the  property  or  on -the 
surrounding  neighborhoods. 

While  the  Prel^red  Alternative  would 
result  in  an  increase  in  residential  use 
of  the  Sand  Point  property,  this  land  use 
is  similar  in  nature  to  die  single  family 
and  multi&mily  residential  community 
adfacent  to  Sand  Point  The  increase 
would  not  likely  have  an  advwse  impact 
on  the  surrounding  area. 

Several  structures  at  Sand  Point  ue 
eligible  for  listing  cm  the  National 
Register  of  Historic  Places.  Since  the 
Preferred  Alternative  proposes  to  use 
these  buMdiqgs  for  purposes  similar  to 
Navy's  uae  of  the  buikUngs,  their 
historic  inteerity  will  be  maintained,  as 
will  that  of  Aa  nropoaed  hiatartc  district 
on  the  bese.  Alttiou^  Navy  did  not 
discover  any  surlace  archeologioal 
resources  at  Sand  Point,  thoae  resources 
could  be  present  in  undistinhedaraas 
under  the  surface.  If  dtscaweaad,  they 
will  be  protected  by  restrictions 
incorporated  in  documante  conveying 
tfaeprtmerty. 

Tne  PrefHrad  Alternative  proposes  to 
consider  demolition  and  modification  of 
cartahi  binldi^gH  wUhin  the  pwaosod 
education  and  ooaamunity  actives 
area,  if  renovation  and  ranae  are  not 
feasible  Mrithin  10  years.  EidMr  of  these 
could  have  an  adverse  impact  on 
buildings  within  the  historic  district 
Thus,  hfavy  entered  into  a  Programmatic 
Agreement  (PA)  with  the  State  Hiataric 
Preservation  OfiBoar  (SHPO)  on  October 
29, 1097,  that  WW  accepted  by  die 
Advisory  Council  on  Historic 
Preservation  (ACHP)  on  November  20, 
1997.  This  PA  would  protect  die 
historic  district  and  ite  constituent 
elemente  after  conveyance  of  the  Sand 
Point  property.  The  PA  requires  the 
incorporation  of  restrictive  covenante  in 
the  conveyance  documente  to  ensure 
protection  of  the  historic  properties  and 
any  subsurface  archeological  resources 
that  may  be  discovered  ^er 
conveyance. 

Navy's  consideration  of  tin 
socioeconomic  impacte  of  disposal  and 
reuse  examined  tbe  potential  effecte  on 
demographics,  housing,  the  local 
economy,  social  services,  schools,  and 
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environmental  justice.  The  Preferred 
Alternative  would  cause  an  increase  in 
population  in  the  Sand  Point  area  of 
about  2  percent  and  an  increase  in 
homeless  assistance  housing  unite  of 
about  2  percent  It  would  not  have  a 
significant  impact  on  employment  or 
social  services  in  the  region. 

The  Preferred  Alternative  would  not 
have  a  significant  impact  on  the  regional 
economy.  Navy's  appraisal  of  ite  impact 
on  property  values,  set  forth  in 
Appendix  G  of  the  FEIS  (the  Property 
Value  Study),  concluded  that  reuse  of 
the  southwestern  part  of  the  base  along 
Sand  Point  Way  for  transitional 
multi&mily  housing  should  not  result 
in  a  diminution  in  dte  value  of  neeiby 
properties. 

Cnildren  living  in  the  transitional 
housing  would  continue  to  attend  the 
same  schools  that  they  attended  before 
occup)ring  this  housing,  using 
transportation  provided  by  the  Seatde 
School  District  llius,  the  Preferred 
Alternative  would  not  have  an  impact 
on  schools  in  the  Sand  Point  area. 

Navy  also  analyzed  the  inqiacte  on 
low-income  and  minority  populations 
purauant  to  Executive  Order  12008. 
Federal  Actfons  te  Address 
Environmental  Justioe  in  Minority 
Populatf  ons  and  Low-Income 
PofMdationa.  rqirinted  in  42  U.S.C  4321 
note.  There  would  be  no 
disproportionately  high  and  advetae 
human  health  or  environmental  effects 
on  minority  -and  tow-inoome 
populations.  The  INefeiind  Alternative 
wcmld.  in  fact  benefit  minority  and 
low-income  populations  by  providing 
increased  housing,  social  services  and 
educational  opportunities. 

The  Preferrea  Alternative  %vould 
incraaae  the  amotmt  of  property 
available  fcM-  recreational  use  by  160 
percent  irom  30  acres  to  78  acres,  lliis 
increese  would  be  reflected  in 
additional  indoor  and  outiioor 
recreetional  facilities. 

Nav]r'8  evaluation  of  the  impacte  on 
transportation  ccmridered  cunent  traffic 
conditions  and  transportation  systems, 
transit  routes,  high  occupancy  vehicle 
routes,  bicycle  ami  pedestrian  traffic, 
traffic  volumes,  traffic  safety,  and 
parking.  The  Preferred  Alternative 
would  goiarate  about  0.050  average 
daily  tiqw,  compared  vrith  7,600  such 
trips  when  the  base  was  active  in  1993. 
Although  not  a  significant  impact,  the 
Preferred  Alternative's  housing  and 
educational  uses  would  result  in  an 
increase  in  bus  ridership.  Similariy. 
because  it  increases  access  to  the 
property,  this  alternative  would  also 
result  in  an  increase  in  the  use  of 
existing  bicycle  and  pedestrian  routes. 
In  light  of  the  availability  of  space  on 


the  base,  parking  and  construction- 
related  traffic  would  not  likely  cause 
adverse  impacts  in  the  Sand  Point  i 

The  noise  associated  with  the 
Preferred  Alternative  would  emanate 
from  four  sources:  (1)  Traffic  (both  on 
and  off  site);  (2)  construction:  (3) 
heating,  ventilating,  and  other 
mechanical  equipment;  and  (4)  other 
sources  (people,  activities,  and 
equipment).  With  the  exception  of  noise 
generated  by  outdoor  music  concerte  at 
the  proposed  amphitheater,  the 
Preferred  Alternative  would  not  cause 
any  significant  impact.  The  noise 
generated  by  these  concerte,  however, 
could  cause  a  significant  impact  cm  the 
surrounding  area. 

The  Preferred  Alternative  would  not 
cause  any  significant  impact  on  pidilic 
services  (Le..  water,  wastewater  and 
sanitary  sewer,  stormwater  and  solid 
waste)  and  utilities.  Similariy,  it  would 
not  have  a  significant  impact  on  public 
health  and  sidfety  {i.e.,  crime  and  law 
enforcement  fire  protection,  emergency 
and  medical  services,  and 
environmental  health)  in  the  Sand.Aiint 


Tha  anviroHiiiHiital  wMnarfj^jiHou 
reqiiired  by  the  Comprehensive 
Environmental  Re^Mnse, 
Compensation,  and  Liability  Act  of 
1000. 42  U^.C  0001.  et  aeq.  (CERCLAi 
and  Washington's  Model  Toxics  Contnd 
Act  RCW  70.105D,  WAC  173-340 
(MTCA),  has  been  completed.  Those 
areas  on  the  bese  that  ^ill  contain 
contaminante  are  not  likely  to  cause  «i 
impact  if  left  ondistufbed  The 
Wariiington  State  Department  of 
Ecology  concurs  tliat  with  prapw 
notification  to  future  users  of  the 
property  and  deed  restrictions  liouting 
use  of  the  property,  no  fuidier  action  is 
necessary.  However,  unless  adequately 
mitigated,  the  disturbance  of  asbeatos- 
ccmtaining  materials  and  lead-based 
paint  during  demolition  and  mnodelii^ 
could  have  an  impact  on  human  health. 
The  Preferred  Alternative  would  not 
cause  any  significant  impact  on  soils, 
geology,  and  topography.  This 
alternative  would  have  only  minimiil 
and  insignificant  impacte  on  vegetetion. 
wildlife,  endangered  species,  and 
wetlands.  It  would  increase  the  amount 
of  wetlands  by  restoring  a  wetland 
habitat  at  the  former  Mud  Lake. 

Bald  eagles,  which  are  on  the  Federal 
and  Stete  liste  of  threatened  species,  are 
present  in  the  vicinity  of  Lake 
Washington  and  Sand  Point  Peregrine 
falcons,  which  are  on  the  Federal  and 
State  liste  of  endangered  species,  are 
also  present  in  this  area,  llie  Preferred 
Alternative  would  not  affect  either  the 
bald  eagle  or  the  peregrine  falcon 
because  it  would  not  affect  their  critical 
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habitats  or  the  species  upon  which  they 

liie  PrefBrred  Alternative  would 
result  in  a  decrease  of  30  acres  in  the 
amount  of  paved  surface  on  the 
property.  This  decrease  would  occur 
largely  at  the  south— rrn  end  of  the 
baM  where  the  Mud  Lake  wetlands  and 
grassy  recreational  areas  would  be 
restored.  The  conversion  of  impervious 
surface  to  wetlands  and  grassy  fields, 
however,  would  not  have  an  advacae 
impact  on  surface  water  in  Lake 
Washington  and  may  result  in  laM 
pollutants  draining  into  the  lake. 

There  would  not  be  any  impact  on  air 
quality  from  implementation  of  the 
Preferred  Alternative.  This  alternative, 
however,  could  result  in  the  temporary 
and  intermittent  release  of  pollutants 
during  demolition  and  construction 
activities.  The  Puget  Sound  Air 
Pollution  Control  Agency  (PSAfCA) 
regulations  governing  demolition  and 
construction  activities  (Washington 
Qean  Air  Act  RCW  T.  70  Ch.  94)  will 
ensure  consistency  with  applicable  air 
quality  standards.  The  increases  in 
carbon  monoxide  that  would  result  from 
the  increased  traffic  would  not  exceed 
applicable  regional  standards. 

Section  176  of  the  Clean  Air  Act,  42 
U.S.C.  7506,  as  amended,  requires 
Federal  agencies  to  review  their 
activities  to  ensure  that  they  do  not 
hamper  local  efforts  to  control  air 
pollution.  This  statute  prevents  Federal 
agencies  from  conducting  activities  that 
do  not  conform  to  an  approved 
implementation  plan  but  recognizes 
certain  categorically  exempt  activities. 
The  conveyance  of  real  property, 
regardless  of  the  method,  is  such  a 
categorically  exempt  activity. 
Accordingly,  disposal  of  the  Sand  Point 
property  does  not  require  Navy  to 
omduct  a  conformity  analysis. 

Mitigation 

Implementation  of  the  decision  to 
dispose  of  Sand  Point  does  not  require 
Navy  to  perform  any  mitigation 
measures  beyond  those  discussed  here. 
Navy  will  include  appropriate 
restrictive  covenants  in  the  deeds  for 
any  parcels  where  hazardous  substances 
remain  and  for  the  historic  properties  in 
accordance  with  applieable  Federal  and 
State  laws. 

Theae  restrictive  covenants  will  limit 
the  use  of  certain  property  and  notify 
future  users  of  the  property's  condition. 
In  accordance  with  the  Programmatic 
Agreement  that  Navy  entered  into  with 
the  SHPO  and  the  Advisory  Council, 
restrictive  covenants  in  the  deed 
conveying  the  property  will  protect  both 
historic  and  archeological  resources  and 
establish  a  process  for  preserving  the 


historic  district  and  its  constituent 
elements. 

Navy's  FEIS  identified  and  discussed 
those  actions  that  would  be  necessary  to 
mitigate  impacts  associated  with  the 
reuse  and  redevelopment  of  Sand  Point 
The  acquiring  entity,  under  the 
direction  of  Federal,  State,  and  local 
i^ncies  with  regulatory  authority  over 
protected  resources,  will  be  responsible 
for  implementing  neoeaaary  mitigation 


The  fact  that  the  Preferred  Alternative 
conforms  to  the  Qty  of  Seattle's 
Comprehensive  Plan,  Zoning  Code,  and 
Physical  Development  Management 
Plan  provides  assurance  that  the 
property  will  be  redeveloped  in  a 
controlled  manner.  Additionally,  the 
City  of  Seettle  is  developing  a 
Transportation  Management  Program 
and  a  Construction  Management 
Program  for  Sand  Point  that  will 
mitigate  the  effects  caused  by  increased 
traffic  volumes  and  construction 
activities.  The  City's  Design  Guidelines 
will  be  applied  to  control  Sand  Point's 
retise  and  preserve  the  property's 
uniqile  and  historic  diaracter. 

ComiiwBia  Received  on  the  FEIS 

Navy  received  comments  from  a 
community  group  and  an  individual. 
They  expressed  concern  abont  the 
proposed  reuse  of  certain  Sand  Point 
focilities  by  the  University  of 
Washington  for  educational  activities. 
Their  comments  did  not  raise  any  new 
iisuea  or  problems  concerning 
implementation  of  the  Reuse  Plan  or 
propoae  any  mitigation  measures. 

levy's  consideration  in  the  FEIS  of 
the  impects  arising  out  of  the  City's 
educational  proposal  was  sufficient  to 
ascertain  the  impacts  of  the  particular 
uaaa  advanced  by  the  University  of 
Washington  and  proposed  by  the  LRA 
after  conclusion  of  the  FEIS.  Navy 
determined  that  the  educational  uses 
advanced  by  the  University  of 
Washington  fall  within  the  scope  of 
impacts  analyzed  in  the  FEIS  and  that 
no  further  consideration  is  required. 

Regulationa  Geverming  the  Dispoaal 
DaciafoB 

Since  the  proposed  action 
contemplates  a  disposal  action  under 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990  (DBCRA).  Pub. 
L.  101-510.  10  U.S.C.  2687  note, 
selection  of  the  City  of  Seattle's  1993 
Reuse  Plan  and  1997  Options  as  the 
Preferred  Alternative  was  based  upon 
the  environmental  analysis  in  the  FEIS 
and  application  of  the  standards  set 
forth  in  DBCRA,  the  Federal  Property 
Management  Regulations  (FPMR),  41 
CFR  Part  101-47,  and  the  Department  of 


Defense  Rule  on  Revitalizing  Base 
Closure  Communities  and  Community 
Assistance  (DoD  Rule),  32  CFR  Parts  90 
and  91. 

Section  101-47.303-1  of  the  FPMR 
requires  that  the  disposal  of  Federal 
property  benefit  the  Federal  government 
and  constitute  the  highest  and  best  use 
of  the  property.  Section  101-47.4909  of 
the  FPMR  defines  the  "highest  and  best 
use"  as  that  use  to  which  a  property  can 
be  put  that  produces  the  highest 
monetary  return  from  the  property, 
promotes  its  maximum  value,  or  serves 
a  public  or  institutional  purpose.  The 
"highest  and  best  use"  determination 
must  be  besed  upon  the  property's 
economic  potential,  qualitative  values 
inherent  in  the  property,  and  utilization 
factors  affecting  land  use  such  as 
zoning,  physical  characteristics,  other 
private  and  public  uses  in  the  vicinity, 
neighboring  improvements,  utility 
services,  access,  roads,  location,  and 
environmental  and  historical 
conaiderations. 

After  Federal  property  has  been 
conveyed  to  non-Federal  entities,  the 
property  is  subject  to  local  land  use 
regulations,  including  zoning  and 
subdivision  regulations  and  building 
oodea.  Unless  expressly  authorized  by 
statute,  the  diaposing  Federal  agency 
cannot  restrict  the  foture  use  of  surplus 
Government  property.  As  a  result,  the 
local  community  exercises  substantial 
control  over  future  use  of  the  property. 
For  this  reason,  local  land  use  plans  and 
zoning  affect  determination  of  the 
highest  and  best  use  of  surplus 
Government  property. 

The  DBCRA  directed  the 
Administrator  of  the  General  Services 
Administration  (GSA)  to  delegate  to  the 
Secretary  of  Defense  authority  to 
transfer  and  dispose  of  base  closure 
property.  Section  2905(b)  of  DBCRA 
directs  the  Secretary  of  Defense  to 
exercise  this  authority  in  accordance 
with  GSA's  property  disposal 
regulations,  set  forth  at  Sections  101- 
47.1  through  101^7.8  of  the  FPMR.  By 
letter  dated  December  20, 1991,  the 
Secretary  of  Defense  delegated  the 
authority  to  transfer  and  dispose  of  base 
closure  property  closed  under  DBCRA 
to  the  Secretaries  of  the  Military 
Departments.  Under  this  delegation  of 
authority,  the  Secretary  of  the  Navy 
must  follow  FPMR  procedures  for 
screening  and  disposing  of  real  property 
when  implementing  base  closures.  Only 
where  Congress  has  expressly  provided 
additional  authority  for  disposing  of 
base  closure  property,  e.g.,  the  economic 
development  conveyance  authority 
established  in  1993  by  Section 
290S(bH4)  of  DBCRA.  may  Navy  apply 
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disposal  procedures  other  than  the 
FPMR's  prescriptions. 

In  Section  2901  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1994,  Public  l^w  103-160, 
Congress  recognized  the  economic 
hardship  occasioned  by  base  closures, 
the  Federal  interest  in  fecilitating 
economic  recovery  of  base  closure 
communities,  and  the  need  to  identify 
and  implement  reuse  and 
redevelopment  of  property  at  closing 
installations.  In  Section  2903(c)  of  Pub. 
L.  103-160,  Congress  directed  the 
Military  Departments  to  consider  each 
base  closure  communify's  economic 
needs  and  priorities  in  the  property 
disposal  process.  Under  Section 
2905(b)(2)(E)  of  DBCRA,  Navy  must 
coiuult  with  local  communities  before  it 
disposes  of  base  closure  property  and 
must  consider  local  plans  developed  for 
reuse  and  redevelopment  of  die  surplus 
Federal  property. 

The  Department  of  Defense's  goal,  as 
set  forth  in  Section  90.4  of  the  DoD 
Rule,  is  to  help  base  closure 
communities  achieve  rapid  economic 
recovery  tlirough  expeditious  reuse  and 
redevelopment  of  the  assets  at  closing 
bases,  taking  into  consideration  local 
market  conditions  and  locally 
developed  reuse  plans.  Thus,  the 
Department  has  adopted  a  consultative 
approach  with  each  community  to 
ensure  that  property  disposal  decisions 
consider  the  Local  Redevelopment 
Authority's  reuse  plan  and  encourage 
fob  creation.  As  a  part  of  this 
cooperative  approach,  the  base  closure 
community's  interests.  e.g..  reflected  in 
its  zoning  for  the  area,  play  a  significant 
role  in  determining  the  range  of 
alternatives  considered  in  the 
environmental  analysis  for  property 
disposal.  Furthermore,  Section 
91.7(d)(3)  of  the  DoD  Rufe  provides  that 
the  Lool  Redevelopment  Authority's 
plan  generally  will  be  used  as  the  basis 
for  the  prop<Med  disposal  action. 

The  Federal  Property  and 
Administrative  Services  Act  of  1949, 40 
U.S.C.  484,  as  implemented  by  the 
FPMR,  identifies  several  mechanisms 
for  disposing  of  surplus  base  closure 
property:  by  public  benefit  conveyance 
(FPMR  Sec.  101-47.303-2);  by 
negotiated  sale  (FPMR  Sec.  101-47.304- 
9);  and  by  competitive  sale  (FPMR  Sec. 
101-47.304-7).  Additionally,  in  Section 
2g05(b)(4),  the  DBCRA  established 
economic  development  conveyances  as 
a  means  of  disposing  of  surplus  base 
closure  property.  The  selection  of  any 
particular  method  of  conveyance  mwely 
implements  the  Federal  agency's 
decision  to  dispose  of  the  property. 
Decisions  concerning  whether  to 
undertake  a  public  benefit  conveyance 


or  an  economic  development 
conveyance,  or  to  sell  property  by 
negotiation  or  by  competitive  bid  are 
committed  by  law  to  agency  discretion. 
Selecting  a  method  of  disposal 
implicates  a  broad  range  of  factors  and 
rests  solely  within  the  Secretary  of  the 
Navy's  discretion. 

Concleaion 

The  City  of  Seetde's  proposed  reuse  of 
the  Sand  Point  property,  which  consists 
of  the  City's  1993  Reuse  Plan  and  its 
1997  Options  and  is  embodied  in  the 
Preferred  Alternative,  is  consistent  vrith 
the  prescriptions  of  the  FPMR  and 
Section  90.4  of  the  DoD  Rule.  The  LRA 
has  determined  in  its  Reuse  Plan  that 
the  property  should  be  used  for  several 
purposes,  including  educational  and 
community  facilities,  arts  and  cultural 
feciliUes,  open  space  and  recreational 
areas,  residential  areas,  and  institutional 
land  uses.  The  property's  location, 
physical  characteristics,  and  existing 
infrastructure  as  wril  as  the  current  uses 
of  adjacent  property  make  it  impropriate 
for  the  proposed  uses. 

Althou^  the  "No  action"  alternative 
has  less  potmtial  for  causing  adverse 
environmental  impacts,  this  alternative 
would  not  take  advantage  of  the 
property's  location,  physical 
characteristics  and  infrastructure  or  the 
current  uses  of  adiacent  property. 
Additionally,  it  would  not  foster  local 
redevelopment  of  dw  Sand  Pmnt 
property. 

Ine  acquiring  entity,  under  the 
direction  of  Federal,  State  and  local 
agencies  with  regulatory  authority  over 
protected  resources,  will  be  responsible 
for  implementing  necessary  mitigation 
measures. 

Accordingly,  Navy  will  dispose  of 
Naval  Station  Puget  Sound  at  Sand 
Point  in  a  manner  that  is  consistent  with 
the  Qty  of  Seatde's  1993  and  1997  plans 
for  the  property. 

Dated:  December  8, 1997. 
William  J.  Cassidy,  Jr., 

Deputy  Assistant  Sectetaiy  of  the  Navy 

(Conversion  And  Redevelopment). 

(FR  Doc.  97-32938  Filed  12-18-97:  8:45  am) 


ACTION:  Announcement  of  public 
hearings. 


DEPARTMENT  OF  DEFENSE 

DefMTtment  Of  the  Navy 

Public  Hearings  for  the  Draft 
Environmental  Impact  Statamant 
(DEIS)  for  Davalopmant  of  Fadlitiaa  to 
Support  Baaing  U^  Pacific  Fleet  RA- 
18E/F  Aircraft  on  tha  Waat  Coaat  of  the 
United  States 

AOENCV:  Department  of  die  Navy,  DoD. 


StIMMARY:  The  Department  of  die  Navy 
has  prepared  and  filed  with  the  U.S. 
Environmental  Protection  Agency  a 
Draft  Environmuital  Impact  Statement 
(DEIS)  for  development  of  facilities  to 
support  basing  U.S.  Pacific  Fleet  F/A- 
18E/F  aircraft  on  the  West  Coast  of  the 
United  States.  Two  public  hearings  will 
be  held  for  the  purpose  to  receive  oral 
and  written  comment  on  the  DEIS. 
Federal,  state  and  local  agencies,  and 
interested  individuals  are  invited  to  be 
present  or  represented  at  the  hearing. 
DATES:  Hearing  dates  are  as  follows: 

1.  )anuary  7, 1998,  7M)  pjn., 
Lemoore,  CA. 

2.  January  8, 1998,  7KX)  p.m..  EI 
Centro,  CA. 

AOIMESSES:  Hearing  locations  are: 

1.  Lemoon — Lemoore  City  Council 
Chamber,  429  C  Street,  Lemoore, 
California. 

2.  El  Centre— Imperial  County  Board 
of  Supervisees  Chambers,  940  West 
Main  Street.  El  Centro,  California. 

FOR  RlimiBI  wronMATWH  OONTACT:  Mr. 
Surindw  »kand,  (650)  244-3020. 
SUPPtatCNTAL  MRNMATKM:  Pursuant  to 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508), 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act,  the  D^MTtment  of  the  Navy  has 
prepared  and  filed  with  die  U.S. 
Environmental  Protection  Agency  a 
Draft  Environmental  Impact  Statement 
(IKIS)  for  development  of  facilities  to 
support  basing  U.S.  Pacific  Fleet  F/A- 
18E/F  aircraft  on  the  West  Coast  of  the 
Uiuted  States. 

A  Notice  of  Intent  (NOI)  to  prepare 
the  DEIS  Mfas  published  in  the  Federal 
R^istar  on  7  April  1997  (62  FR  16563). 
Public  scoping  meetings  for  the 
proposed  project  were  held  on  Monday. 
April  28, 1997,  at  the  Lemoore  High 
School  Cafsteria,  Lemoore,  California;  <• 
on  Tuesday.  April  29,  1997,  at  the 
Imperial  County  Board  of  Supervisors 
Office,  El  Centro,  California;  and  on 
Wednesday,  April  30, 1997,  in  the 
BougainviUea  Room,  Orchid 
Professional  Building,  Camarillo, 
California. 

The  proposed  action  includes  siting 
164  F/A-18E/F  aircraft.  locating 
associated  military  personnel  and 
family  members,  and  providing 
associated  training  functions  at  the 
receiving  installation.  The  two 
installations  considered  in  detail  for  the 
West  Coast  base  are  Naval  Air  Station 
(NAS)  Lemoore  and  Naval  Air  Facility 
(NAF)  El  Centro.  NAS  Lemoore  is  die 
preferred  alternative  evaluated  in  the 
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EIS.  For  NAS  Lmnoora.  whofs  F/A-18C/ 
D  strike  fighter  aquadrons  are  currently 
based,  the  proposed  action  would  result 
in  an  increase  of  92  aircraft  because  72 
of  the  164  aircraft  would  replace 
existing  F/A-18  aircraft.  Basing  the 
aircraft  at  NAF  El  Cantro.  which  does 
not  have  existing  strike  fighter 

3uadrons,  would  result  in  an  increase 
164  aircraft  at  the  installation. 

The  DEIS  analyzes  potential 
environmental  impacts  to  land  use  and 
airsp(K»,  visual  resources, 
socioeconomics,  cultiiral  resources, 
traffic  and  circulation,  air  quality,  noise, 
biological  resources,  water  resources, 
utilities  and  services,  public  health  and 
safety,  and  hazardous  materials  and 
waste.  Potentially  significant,  but 
mitigable,  environmental  impacts 
include  impacts  to  land  use  and 
airspace  and  biological  resources  at 
NAF  El  Centro.  schools 
(socioeconomics)  at  NAS  Lemoore,  and 
traffic,  air  quality,  and  hazardous 
materials  and  storage  at  both 
installations.  Significant,  and  not 
mitigable.  impacts  related  to  noise  have 
been  identified  at  NAF  El  Centro. 

No  decision  on  the  proposed  action 
will  be  made  until  the  National 
Environmental  Policy  Act  process  has 
been  completed. 

The  DElS  has  been  distributed  to 
various  federal,  state,  and  local 
agencies,  local  groups,  elected  official, 
special  interest  groups,  and  individuals. 
The  DEIS  is  also  available  for  review  at 
the  following  public  libraries:  Lemoore, 
Hanfbrd.  Fresno,  Avenol,  El  Centro,  and 
Brawely. 

The  2  public  hearings  will  be  held  for 
the  purpose  to  receive  oral  and  written 
comment  on  the  DEIS.  The  first  hearing 
will  be  held  on  Wednesday.  January  7, 
1996,  at  7:00  p.m.,  at  the  Lemoore  City 
Council  Chamber,  429  C  Street. 
Lemoore,  California.  The  second  hearing 
will  be  held  on  Thursday.  January  8, 
1998.  at  7:00  p.m.,  at  the  Imperial 
Qoimty  Board  of  Supervisors  Chambers, 
940  West  Main  Street,  El  Centro. 
California.  Federal,  state  and  local 
agencies,  and  interested  individuals  are 
invited  to  be  present  or  represented  at 
the  hearing.  Oral  comments  will  be 
heard  and  transcoibed  by  a  court 
recorder.  To  assure  accuracy  of  the 
record,  all  comments  should  be 
submitted  in  writing.  All  comments, 
both  oral  and  written,  will  become  part 
of  the  public  record  in  the  study.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  oral  comments  to 
three  minutes.  Longer  comments  should 
be  summarized  at  the  public  hearing 
and  submitted  in  writing  either  at  the 
hearing  or  mailed  to  Mr.  Surinder 
Sikand  (Code  70311),  Engineering  Field 


Activity  West.  Naval  Facilities 
Engineering  Conunand,  900  Commodore 
Drive,  San  Bruno,  California  94066, 
FAX  (650)  244-3206.  WriUen  comments 
are  requested  not  later  than  January  26, 
1998. 

Electronic  Filing  AddraM    comments 
and  data  may  be  submitted  by  electronic 
mail  (e-mail)  to: 
sssikandAebwestnavfK.navy.mil. 

Dated:  DKMinbw  12, 1997. 
Mtchael  L  QaJM. 

Lieutnnant  Coaunandar.  Judge  Advocate 
Canmral't  Corp$,  U.S.  Navy.  Ahmmate  Federal 
Repeter  Liaieon  Offictr. 
|FR  Doc  97-32939  Filed  12-16-97;  8:45  am) 


DEPARTMENT  OF  DEFENSE 

Depsflment  of  the  Nsvy 

AvallaMllty  of  Qovemment  Owned 
Invention  fof  LloeneInQ 

AOENCV:  E)epartment  of  the  Navy.  DoD. 

action:  Notice  of  Availability  of 
Government  Owned  Invention  for 
Licensing.       

SUMMANV:  U.S.  Patent  Number 
4.906.879.  entitled  'Terbium- 
Oiysprosium  Magnetostrictive  High 
Power  Transducers,"  is  assigned  to  the 
United  States  Government  as 
represented  by  the  Secretary  of  the  Navy 
and  is  available  for  licensing  by  the 
Department  of  the  Navy. 
FOR  FURTHER  WTORKUTIOW  CONTACT: 
Requests  for  copies  of  the  patent  cited 
or  nuther  information  should  be 
directed  to  Mr.  Dick  Bloomquist. 
Director.  Technology  Transfer.  Naval 
Surface  Warbre  Center  Carderock 
Division.  Code  0117.  9500  MacArthur 
Blvd..  West  Bethesda.  MD  20817-5700. 
telephone  nimiber  (301)  227-4299. 

(Authority:  35  U.SC  207;  37  CFR  part  404: 
32  CFR  part  746) 
ILQaln. 

I  Commander,  fudge  Advocate 
Gmmntt  Corp*.  U.S.  Navy.  Alternate  Fedemt 
Regltter  Lktiton  Officer. 
(FR  Doc.  97-32906  Filed  12-16^97;  8:45  am] 


DEPARTMENT  OF  DEFENSE 
Depertntent  d  the  Nevy 
Privacy  Act  of  1974;  System  of 


r:  The  Department  of  the  Navy 
proposes  to  alter  a  record  system  in  its 
inventory  of  system  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended.  The  alteration 
consists  of  adding  a  routine  use  to 
permit  the  disclosure  of  personnel 
information  to  private  organizations 
under  government  contract  to  perform 
random  analytical  research  into  specific 
aspects  of  mUitary  personnel 
management  and  administrative 
procedures. 

DATtt:  The  action  will  be  effsctive 
without  further  notice  on  January  16, 
1998  unleas  comments  are  received  that 
would  result  in  a  omtiary 
determination. 


Send  comments  to  the 
Department  of  the  Navy.  PA/FOIA 
Policy  Branch.  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington.  DC  20350-2000. 

FOR  FURTHER  MFORMATKW  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-^545. 

8UPPl£MENTARY  INFORMATION:  The 
complete  inventory  of  the  Department  of 
the  Navy's  record  system  notices  for 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
have  been  published  in  the  Federal 
Sagialer  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C  552a(r)  of  the 
Privacy  Act  of  1974.  as  amended,  was 
submitted  on  December  9,  1997.  to  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Senate 
Commitiee  on  Governmental  Afhirs. 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130.  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals.'  dated  February  8. 1996 
(February  20. 1996. 61  FR  6427). 

The  specific  changes  to  the  record 
system  being  altered  are  set  forth  below 
followed  by  the  notice,  as  altered, 
ptibliahed  in  its  entirety. 

Dated:  December  11  ,  1997. 
LJM.  Bymun, 

Aitemata  OSD  Federal  Bagieter  Uaiton 
Offloet,  Department  ofDefeiue. 

NOIOTO-S 


AGENCY:  Department  of  the  Navy. 
ACTION:  Notice  to  Alter  a  System Df 
Records. 


Navy  Personnel  Records  System 
(September  9.  1996,  61  FR  47463). 
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ROUTWE  uses  OF  RCCOnoe  MAMTAMB)  M  TNi 
aVSTBI.  MdJUDMQ  CATBXMa  OF  USERS  AND 
nC  FUHFOSeS  OF  SUCH  I 


Add  a  new  paragraph  To 
government^  entities  or  private 
organizations  under  government 
contract  to  perform  random  analytical 
research  into  specific  aspects  of  military 
personnel  management  and 
administrative  procedtiras.' 


Navy  Personnel  Records  System. 

•VSTCM  LOCATION: 

Acdve  duty  records  are  located  at  die 
Bureau  of  Naval  Personnel,  2  Navy 
Annex,  Washii^gton.  DC  2037&-5001; 
Naval  Reserve  Personnel  Centm,  New 
Orleans,  LA  70149-7800;  and  local 
activity  to  which  individual  is  assigned. 
OflBdal  majling  addresses  are  published 
as  an  appendix  to  the  Navy's 
nompilation  of  system  of  record  notices. 

Secondary  systems  are  located  at  the 
Department  of  the  Navy  Activities  in  the 
chain  of  command  between  the  local 
activity  and  the  headquarters  level; 
Federal  Records  Storage  Centers; 
National  Archives.  Official  mailing 
addreases  are  published  as  an  appendix 
to  die  Navy's  compilation  of  system  of 
record  notices. 

CATEOORKS  OF  BENMOUALS  OOVBtB)  IV  THE 


All  Navy  military  penonnal:  officers, 
enlisted,  active,  inactive,  reserve,  fleet 
reserve,  retired,  midshipmen,  officer 
candidates,  and  Naval  Reserve  Officer 
Training  Corps  personnel. 

CATEOOWKB  OF  REOOMM  S4  THE  SYSTEM: 

Personnel  service  jackets  and  service 
records,  correspondence  and  rectwds  in 
both  automated  and  non-automated 
form  concerning  classification, 
assignment,  distribution,  promotion, 
advancement,  performance,  recruiting, 
retention,  reenlistment,  separation, 
training,  education,  morale,  personal 
affairs,  benefits,  entitiements,  discipline 
and  administration  of  naval  personnel. 

AUTHOMTY  FOR  MASnENANCE  OF  THE  SYSTBS: 

5  U.S.C.  301,  Departmental 
Regulations  ^d  E.O.  9397  (SSN).         , 

FURFOEEW: 

To  assist  officials  and  employees  of 
the  Navy  in  the  management, 
supervision  and  administration  of  Navy 
personnel  (officer  and  enlisted)  and  the 
operations  of  related  personnel  afEairs 
and  functions. 


ROUTME  USE*  OF  REOOROe  MASfTAMB)  M  THE 
SVBTBi.  MCLUOan  CATEQORKS  OF  UHM  AND 

THE  PUNpoaes  OF  SUCH  ueea: 

In  addition  to  tliose  disclosures 
gmaaHy  pennitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  reconis 
<n' information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
US.C.  S52afbX3i  as  foUows: 

To  officials  and  employees  of  the 
National  Research  Council  in 
Coopecative  Studies  of  the  National 
History  of  Disease;  of  Pro^MMis  and  of 
^idemiology.  Each  stuihr  in  which  die 
reotHds  of  mambers  and  boner 
members  of  the  naval  service  are  used 
must  be  approved  by  the  Chief  of  Naval 
Personnel. 

To  officials  and  employees  of  the 
Q^Mitment  of  Healdi  and  Human 
Services.  Department  of  Veteran  Affairs, 
and  Selective  Sovioe  Administration  in 
the  perfonnanoe  (rf^their  official  duties 
related  to  eligibility,  notification  and 
aasiwtanoe  in  <Atainiiig  benefits  by 
niembers  wad  former  members  of  the 
Navy. 

To  officials  and  employees  of  the 
D^Mirtment  of  Veteran  Affairs  in  the 
performance  (tf  their  duties  relating  to 
appioved  roeearch  projects. 

To  officials  and  enqiloyees  of  Navy 
Relief  and  the  American  Red  Cross  in 
the  performance  of  their  duties  relating 
to  the  assistance  of  .the  members  and 
their  dependents  and  relatives,  or 
related  to  assistance  previously 
furnished  such  individuals,  without 
regard  to  whether  the  individual 
assisted  or  his/her  sponsor  continues  to 
be  a  member  of  the  Navy. 

To  duly  appointed  Family 
Ombudsmen  in  the  performance  of  their 
duties  related  to  the  assistance  of  the 
members  and  their  families. 

To  state  and  local  agencies  in  the 
performance  of  their  official  duties 
related  to  verification  of  status  for 
determination  of  eligibility  for  Veterans 
Bonuses  and  other  benefits  and 
entitiements. 

To  officials  and  employees  of  the 
Office  of  the  Sergeant  at  Arms  of  the 
United  States  House  of  Representatives 
in  the  performance  of  their  official 
duties  related  to  the  verification  of  the 
active  duty  naval  service  of  Members  of 
Coi 


onnation  as  to  current  military 
addresses  and  assignments  may  be 
provided  to  military  banking  Cacilities 
who  provide  banking  services  overseas 
and  who  are  reimbursed  by  the 
Government  for  certain  checking  and 
loan  losses.  For  personnel  seiiarated,  - 
discharged  or  retired  from  the  Armed 
Forces  information  as  to  last  known 
residential  or  home  of  record  address 


may  be  provided  to  the  military  K^nk^ng 
Eacility  upon  cntifieation  by  a  twinHtiig 
focility  officer  that  the  focility  has  a 
returned  or  dishonored  check  negotiated 
by  the  individual  Or  the  individual  has 
defaulted  on  a  loan  and  that  if 
restitution  is  not  made  by  the  individual 
the  United  States  Government  will  be 
lidile  for  the  losses  the  fiacility  may 
incur. 

To  federal,  state,  local,  and  fiareign 
(within  Status  of  Forces  agreements)  law 
enforcement  agencies  or  their 
authorized  representatives  in 
connection  with  litigaticm,  law 
enfcMoement,  or  other  matters  under  the 
jurisdiction  of  suoh  agencies. 

Information  relating  to  professitmal 
qualtfications  of  chaplains  may  be 
provided  to  civilian  certification  boards 
and  Committees,  including,  hut  not 
limited  to,  state  and  fisderal  h^^^****^ 
authotMes  and  eoclesiasticsl  endocsiiig 
onganiaations. 

To  govenunental  entities  or  private 
oiganixattons  under  govemmant 
contract  to  perform  random  an^jrtical 
research  into  qiecific  aspects  of  military 
praeonnel  management  and 
administrative  procedures. 

The  'Blanket  Routine  Uses'  that 
appeu-  at  the  b^inning  of  the  Navy's 
compilation  of  system  of  record  notices 
also  ^ply  to  this  system. 

AND  FRACnCCSFOR  ■TCWM, 


OF  RECORDS  M  THE  EYBTEM: 
STORAOE: 

Automated  records  may  be  stored  on 
magnetic  tapes,  disc,  and  drums. 
Manual  records  may  be  stored  in  p^Mr 
file  folders,  microfiche  or  microfilm. 

RETRMVAaUTV: 

Automated  records  may  be  retrieved 
by  name  and  Social  Security  Number. 
Manual  records  may  be  retrieved  by 
name.  Social  Security  Number,  enlisted 
service  number,  or  officer  file  number. 

SAFEQUAROS: 

Computer  facilities  and  terminals  are 
located  in  restricted  areas  accessible 
oidy  to  authorized  persons  .that  are 
properly  screened,  cleared  and  trained. 
Manual  records  and  computer  printouts 
are  available  only  to  authorized 
personnel  having  a  need-to-know. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  one  year  past 
retirement,  removfil,  or  resignation  of 
the  member  and  then  transferred  to  the 
National  Personnel  Records  Center 
(Military  Personnel  Records),  9700  Page 
Avenue,  St.  Louis,  MO  63132-5101  for 
permanent  retention.  An  exception  is 
made  for  copies  of  officer  fitoess 
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raporti,  enlisted  evaluations,  and  officer 
and  enlisted  counseling  forms  which 
may  be  maintained  by  the  member's 
commanding  officer  or  commend  for  a 
period  not  to  exceed  five  year*. 


•VatTBt  MANAOCnfS)  AND . 

Chief  of  Naval  Personnel  (Pers  06). ' 
Bureau  of  Naval  Personnel,  2  Navy 
Annex,  Washington,  DC  20370-5001; 
Commanding  Cheers,  Officers  in 
Charge,  and  Heads  of  Department  of  the 
Navy  activities.  Official  mailing 
addreeaes  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
record  nodces. 


assistance  with  records  located  in  that 
building:  or  the  individual  may  visit  the 
local  activity  to  which  attached  tor 
access  to  locally  maintained  records. 
Proof  of  identification  will  consist  of 
Military  Identification  Card  for  persons 
having  such  cards,  or  other  picture- 
bearing  identification. 


NUIMCATIQM  I 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (Pers  06),  Bureau  of 
Naval  Personnel.  2  Navy  Annex, 
Washington.  DC  20370-5001,  or  contact 
the  personnel  officer  where  assigned. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices. 

The  letter  should  contain  full  name. 
Social  Security  Number  (and/or  enlisted 
service  number/officer  file  number), 
rank/rate,  designator,  military  status, 
address,  and  signature  of  the  requester. 

The  individual  may  visit  the  Chief  of 
Naval  Personnel,  Bureeu  of  Naval 
Personnel.  2  Navy  Annex,  Washington, 
DC  20370-5001,  for  assistance  with 
records  located  in  that  building;  or  the 
individual  may  visit  the  local  activity  to 
which  attached  for  access  to  locally 
maintained  records.  Proof  of 
identification  will  consist  of  Military 
Identification  Card  for  persons  having 
such  cards,  or  other  picttire-bearing 
identificetion. 


Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Chief  of  Naval 
Personnel  (Pers  06),  Bureeu  of  Neval 
Personnel,  2  Navy  Annex,  Washington, 
DC  20370-5001,  or  contact  the 
personnel  officer  where  assigned. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compil^on  of  system  of  records 

"The  letter  should  contain  full  name. 
Sodal  Security  Number  (and/or  enlisted 
service  number/officer  file  number), 
rank/rate,  designator,  military  status, 
address,  and  signature  of  the  requester. 

The  individual  may  visit  the  Chief  of 
Naval  Personnel  (Pers  06),  Biueau  of 
Naval  Personnel.  2  Navy  Annex, 
Washington,  DC  20370-5001,  for 


The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtaised  from  the  system 
manager. 


Correspondence;  educational 
institutions;  federal,  state,  and  local 
coutt  dociunents;  civilian  and  military 
investigatory  reports;  general 
correspondence  concerning  the 
individual;  official  records  of 
professional  qualifications;  Navy  Relief 
and  American  Red  Cross  requests  for 
verification  of  status. 


None. 

(FR  Doc  07-32872  FUmI  12-16-97;  S:45  am) 


DEPARTMENT  OF  EDUCATION 
(CFDA  NOl:  84.1»4q9 

OniM  Of  BMngini  Education  and 
Mbwrtty  t.anguagaa  AfWrs;  BWngual 
EdueaHon:  Slala  Grant  Progiam 

Notice  extending  the  closing  date  for 
transmittal  c^  applications  for  new 
awards  for  fiscal  year  (FY)  1998. 

Deadline  for  Trantmittal  of 
Applicatioiu:  The  deadline  date  for 
transmittal  of  applications  is  extended 
from  January  9, 1998,  to  January  30, 

On  December  2, 1997,  the  Secretary 
published  in  the  Federal  fegirtei  (62 
FR  63780)  a  notice  inviting  applications 
for  new  awards  for  fiscal  year  1998 
under  the  Bilingual  Education:  State 
Grant  Program. 

The  purpoee  of  this  notice  is  to  extend 
the  deedline  date  for  transmittal  of 
applications.  This  action  is  taken  to 
increase  the  amount  of  time  applicants 
have  to  prepare  applications. 

Deadline  for  Intergovernmental 
Review:  March  31.  1998. 

For  AppUcations:  The  notice 
published  in  the  Federal  legjeter  on 
December  2. 1997  (62  FR  63780),  was  a 
complete  application  padcage,  including 
all  of  the  information,  selection  criteria, 
application  forms,  and  instructions 


needed  to  apply  for  an  award  under  this 
program. 

TOM  FURTHER  WTOIIATIOW  OOKTACT:  Luis 
A.  Catarineau,  U.S.  Deportment  of 
Education,  600  Independence  Avenue, 
S.  W.,  room  5623,  Switzer  Building. 
Washington.  D.C  20202-6510. 
Telephone:  (202)  205-9907.  Individuals 
who  use  a  telecommiuiications  device 
for  the  deef  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document: 
Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Fadwal  lafielH'.  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  Uie  following 
sites: 

http://ocfo.ed.aov/iBdreg.htm 
http://www.ea.gov/news.htinl 
To  use  the  pdf  you  must  have  the  Adobe 
Adobet  Reader  Program  with  Seerch, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
^mut  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6496. 

AnjTone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department  Telephone:  (202)  219-1511 
or,  toll  bee,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bxdletins  and 
Press  Releases. 

NatK  Tha  ofBcial  version  of  •  document  is 
the  documant  published  in  tlia  Fsdaral 


I  Aalheriljr  20  U.S.C  7454. 
DatMi:  Dacambar  11, 1M7. 


Director.  Office  ofBttiimalBducatiat  and 

hlinotity  Languages  Affiiiis. 

(FR  Doc  97-32898  Fiiad  12-18-97;  8:45  am) 


DEPARTMENT  OF  ENERGY 
FMaial  Enacjy  RaguMory 


(DeclHt  NOi  ER96-421-OO0I 

Cinargy  Sarvteaa,  mc;  Nolica  of  Filing 


11,1997. 

Take  notice  that  on  December  9, 1997, 
Cinergy  Services.  Inc.  ("Services")  made 


Federal  Ragistar  /  Vol.  62.  No.  242  /  Wednesday.  December  17.  1997  /  Notices  66069 


an  amendment  to  its  October  31. 1997 
filing  in  the  above-daptioned  docket 
Services'  October  31  filing  petitioned 
the  Commission  for  acceptance  of  Rate 
Schedules  Nos.  1-5;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
besed  rates,  and  the  waiver  of  certain 
commission  regulations.  Services  has 
amended  its  filing  to  request  only  the 
approvals  needed  for  Rate  Schedule  No. 
1  for  CinCap  IV,  LUC,  a  Delaware 
limited  liability  company  which  is  a 
wholly-owned  subsidiary  of  Cinergy 
Capital  and  Trading.  Inc.  Services  has 
requested  a  January  1, 1998  effective 
date  for  Rate  Schedule  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C 
20426,  in  accordance  with  Rtdeft  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  IB  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  22, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
UmmooiJL  Wataoo.  |r„ 
Acting  Secnttuy. 

(FR  Doc  97-32846  Filed  12-16-97;  8:45  am) 
:tn7-oi-H 


DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Raguiatory 
Cofmnlaalon 

(Deeket  Na  CP|»-117-OOOI 

Cotonhia  Gaa  Tianaiwlaalon 
Cofporadon;  Noliea  of  Raquaat  Undar 
Blankat  Authorization 

Dacember  11, 1997. 

Take  notice  that  on  December  4, 
Columbia  Gas  Transmission  Corporation 
(Columbia).  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia  22030-0146,  filed  in 
Docket  No.  CP98-117-000  a  request 
pursuant  to  Sections  157.205.  and 
157.211.  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  construct  and  operate 
four  delivery  points  under  Columbia's 
blanket  certificate  issued  in  Docket  No. 
CP83-76-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 


the  Commission  and  open  to  public 
inspection. 

Columbia  requests  authorization  to 
construct  and  operate  foiir  delivery 
points  in  West  Virginia  and  Ohio. 
Columbia  states  that  the  there  is  no 
impact  on  Columbia's  existing  design 
day  and  annual  obligation.  The 

estimated  cost  to  install  the  taps  is 
$150.00  per  tap. 

Any  person  or  the  Commission's  sta£F 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intravene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  R^ulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  eOKtive  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest^  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Unrood  A.  WalMMi,  fr^ 
Acting  Secretary. 

(FR  Doc  97-32836  Filed  12-16-97;  8:45  am] 
■LUNB  oooE  anr-ai^ 


DEPARTMENT  OF  ENERGY 

FadaralEnargy  Raguiatory 
Conwniaaion  ^ 


Commission  and  are  available  for  public 

inspection. 

LimvDod  A.  WateiM.  Jr.. 

Actii^  Secretary. 

(FR  Doc.  97-32845  FUed  12-16-97;  8:45  am] 

I  coos  anr-ti-a 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  RaguMery 
Commiaaion 

tDocliet  Na  CPM-114-0001 


(Docl(elNaERt7-40M-001)    - 

Da  Para  Enaigy  L.L.C.;  Notica  of  RUng 

Deceedier  11. 1997.  . 

Take  notice  that  on  November  7, 
1997.  De  Pere  Energy  L.L.C  tendered  for 
filing  its  compliance  filing  piusuant  to 
the  Commission's  October  31, 1997 
order  issued  in  this  docket 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shcKdd  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commissicm's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  23, 1997.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


K  N  Intaratala  Gaa  Tranamiaalon  Co.; 
Notioa  of  Raquaat  Undar  Blankat 
AuttMrizatlon 

December  11, 1997. 

Take  notice  that  cm  December  4. 1997, 
K  N  Interstate  Gas  Transmission  Co. 
(Applicant),  P.O.  Box  281304, 
Lakewood,  Colorado  80228,  filed  in 
Docket  No.  CP98-1 14-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  construct  and 
operate  thirteen  new  delivery  taps, 
undo'  blanket  certificate  issued  in 
Docket  No.  CP83-140-000,  et  aJ..^  all  as 
more  fully  set  forth  in  the  request  for 
autiumzation  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Applicant  pn^xMes  to  construct 
thirteen  new  delivery  taps  located  in 
Adams,  Antelope,  BufEalo,  Custer, 
Pierce,  and  Shorman  Counties,  Nebraska 
and  Kearny  County,  Kansas,  which  will 
be  added  as  delivery  points  imder  an 
existing  transportation  agreement 
between  Applicant  and  K  N  Energy  inc. 
(KNE).  These  proposed  delivery  points 
will  be  used  by  KNE  to  Cacilitete  the 
delivery  of  natural  g/u  to  direct  retail 
sales  customers. 

Applicant  certifies  diet  (1)  the 
volumes  of  gas  which  will  be  delivered 
at  these  proposed  delivery  points  will 
be  within  the  current  mnvimiiin 
transportation  quantities  set  forth  in 
Applicant's  tranqiortation  service 
agreement  writh  KNE;  (2)  the  addition  of 
the  proposed  delivery  points  is  not 
prohibited  by  Applicant's  existing  FERC 
Gas  Tarifit  and  (3)  the  addition  of  the 
proposed  deliv«y  points  will  not  have 
any  adverse  impact,  on  a  daily  or  annual 
basis,  ujfon  Applicant's  existing 
customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 


'  Se^  22  FERC  1 62,330  (19S3). 
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of  intacvention  and  punuant  to  Section 
1S7.20S  of  the  ReguUtions  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 

Srotest  to  the  request.  If  no  pcoteet  ii 
led  within  the  time  allowed  therefor, 
the  propoaed  activity  ahall  bo  deemed  to 
be  authorized  eSactive  the  day  after  the 
time  allowed  for  filing  a  proteet.  If  a 
protest  is  filed  and  not  writhdzawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
thet^atural  Gas  Act. 
Uaiiiii  A.  Watsaa.  |r.. 
Acting  Suawtaiy. 

(FR  Doc  97-32833  Filed  12-lft-«7;  8:45  ami 
isnr-at-M 


OCPAmMEIIT  OF  BCRQY 


KN 
Nolloeol 


Ok 


11.1M7. 

Take  notice  that  on  December  5. 1997. 
K  N  interstate  Gas  Tranamiaaion  Co. 
lApplicant).  P.O.  Box  281304. 
Lakewood.  Colorado  80228,  filed  in 
Docket  No.  CP9»-12O-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gae  Act 
for  authorization  to  construct  and 
operate  two  new  delivery  taps,  under 
Uanket  certificate  issued  in  Docket  No. 
CP98-140-000,  et  a7.,*  all  as  more  fully 
set  forth  in  the  request  for  authorization 
on  file  with  the  Commission  and  open 
for  public  inspection. 

Applicant  states  that  Kearny  County 
Gas  farigators  hes  requested  the 
installation  of  two  new  delivery  points 
under  a  transportation  service 
agreement  with  Applicant  Applicant 
proposes  to  construct  and  operate  the 
two  new  delivery  taps  which  will  be 
located  in  Kearny  County.  Kansas. 
These  proposed  delivery  poinU  would 
be  looted  on  Applicant's  main 
transmission  system  and  would 
focilitate  the  delivery  of  natiiral  gas  for 
irrigation  purposes  for  members  of 
Keemy  Coun^  Gas  Irrigators.    * 
Applicant  certifies  that  (1)  the 
volumee  of  gas  which  wrill  be  delivered 
at  theae  proposed  delivery  points  will 
be  within  the  current  maximum 
transportation  quantities  set  forth  in 
Applicant's  transportation  service 
agreement  with  Kearny  County  Gas 


Irrigatocs:  (2)  the  addition  of  the 

propoaed  delivery  points  is  not       

prohibited  by  Applicant's  existing  FERC 
Gas  Tariff,  and  (3)  the  addition  of  the 
proposed  delivery  poinU  will  not  have 
any  adverse  impact,  on  a  daily  or  annual 
basis,  upon  Applicant's  existing 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 

file  pursuant  to  Rule  214  of  the         

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gee  Act  (18  CFR  157.205)  a 
protest  to  the  request  tf  not  protest  is 
filed  within  the  time  allowed  therefor, 
the  propoaed  activity  shall  be  deemed  to 
be  authorized  eChctive  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
proteet  is  filed  and  not  idthdrawn 
within  30  days  after  the  time  allowed 
far  filing  a  protest,  the  instant  request 
shall  be  tieeted  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 

Acting  Smjmtatf. 

(FR  Doc  97-32838  FUsd  12-16-97:  8:45  am) 
ooeasnr-ei^ 


DEPARTMENT  OF  ENERGY 
Fsdaral  Eiwrgy  Ragulalory 


Logai  QwMralIng  ComfMny,  LP^ 
IVODOV  or  ruing 


•  Sm.  22  FERC  1  a2.330  (1963). 


11.1997. 

Take  notice  that  on  October  31. 1997, 
Logan  Generating  Company,  L.P. 
tendered  for  filing  its  quarterly  report 
regarding  transactions  entered  into 
during  the  quarter  ending  September  30, 
1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  22, 1997.  Protests  will  be 
coiuidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

UewaoQ  A.  wasoSt  fr^ 

Acting  Seawtaiy. 

(FR  Doc.  97-32847  Filed  12-18-97;  8:45  am) 


DEPARTMENT  OF  ENERGY 
Fodoral  EnM«y  RoguMory 


[Docint  No.  CPt8-11ft-000| 
MK)C  Inc.;  NoHoo  of  Applicalion 


11. 1997. 

Take  notice  that  on  December  9. 1997. 
MIGC  Inc.  (MIGC),  12200  N.  Pecos 
Street.  Denver,  Colorado  80234.  filed  in 
Docket  No.  CP98-125-O00  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of  . 
public  convenience  and  necessity  to 
install  and  operate  comprassion,  and 
related  appurtenant  facilities  at  the 
Hilight  Prooeasing  Plant  in  Campbell 
County,  Wyoming  and  at  the  Platte 
River  Compressor  Stetion  in  Converse 
County.  Wyoming.  MIGC  stetes  that  due 
to  the  urgent  need  for  additional 
capacity  on  MIGC's  mainline, 
authorizatton  is  requested  on  sn 
expedited  basis,  in  early  February  of 
1996,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

KflGC  stetes  that  the  installation  and 
operation  of  these  facilities  will  serve  to 
alleviate  an  y"«*<"g  capacdty  constraint 
on  MIGCs  system  and  by  so  doing  will 
enabte  MIGC  to  increase  throughout  on 
the  75.4-mile  section  of  MIGC's  system 
which  runs  south  from  the  Hilight 
Processing  Plant  to  the  systems  of 
Colorado  Interstete  Gas  Company  and 
KN  Interstete  Transmission  Company 
from  an  existing  level  of  904M)0  Mcf  per 
day  to  a  level  of  130.000  Mcf  per  day. 
MIGC  stetes  that  the  cost  of  the 
proposed  project  is  estimated  to  be 
$5.67  million. 

MIGC  further  stetes  that  in  order  to 
substantiate  the  need  for  additional 
capacity  on  ite  system.  MIGC  posted  a 
notice  on  iU  Electronic  Bulletin  Board 
and  commenced  a  three-week  open 
season  running  from  August  18, 1997 
through  September  5, 1997.  It  is  steted 
that  such  open  seeson  resulted  in  the 
execution  of  a  binding  Precedent 
Agreement  by  which  one  perty  has 
agreed  to  subscribe  to  the  entire  40,000 
Mcf  per  day  of  additional  capacity  on  a 
firm  basis  for  a  term  of  20  years,  at 
MIGC's  mrrent  maximum  rate  undOT 
Rate  Schedule  FTS-1. 


Federal  Register  •/  Vol.  62.  No.  242  /  Wednesday,  December  17.  1997  /  Notices  66071 


Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before 
December  22, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  proteste 
filed  with  the  Commission  %vUl  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestanto  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protesters  provide 
copies  of  their  protests  to  the  party  or- 
paities  directiy  involved.  Any  person 
wiahing  to  become  a  party  to  a 
proceeding  or  to  perlicipate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  %vith 
the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
nudotained  l^  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicent  ami. 
by  every  one  of  the  interveners.  An 
intatvenor  can  file  for  loheartngofany 
Conunission  otder  and  can  petition  far 
court  review  of  any  auch  order. 
However,  an  intervenor  must  submit 
copies  of  conmieBto  or  eny  other  flbng 
it  makea  with  the  Commission  to  eyeiy 
other  intervenor  in  tiie  aroceeding,  as 
wel!  as  14  copies  with  me  Commission. 
A  person  does  not  have  to  intervene, 
however,  in  order  to  have  commente 
considned.  A  person,  instead,  may 
submit  two  copies  of  comaaente  to  the 
Secratary  of  ttw  Commission. 
Commenters  wiil  be  placed  on  the 
Commission's  eaviroBaaental  »«<iit^ 
list  will  receive  copies  of 
environmental  documente  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  mil  not  be  required  to 
serve  copies  of  filed  documente  on  aH 
other  parties.  However,  commenters 
will  not  receive  c(^es  of  all  documente 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  c^peal  the 
Commission's  final  order  to  a  fsdraal 
court 

Hie  Conunission  will  consido'  all 
commente  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

'Take  firrther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 


Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  ite  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenimce  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  ite  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  ouerwise  advised,  it  will  be 
unnecessary  for  MIGC  to  appear  or  be 
nfwesented  at  the  hearing 
UaMaad  A.  Wateaa.  |r.. 
Acting  Sacntary. 

(FR  Doc.  97-32««S  Hied  12-18-97: 8:45  am) 
snr-si-M 


OePARmeMT  OF  ENEROY 
Faioral  Enwgy  RifuMoTy 


Fual  Qm  Supply  GarporaHwi; 


Authoriiatton 

December  11. 1997. 

Tdw  netioe  tfatf  on  December  4, 1997, 
NMiensi  Fuel  Gas  Supply  Corporation 
Oblational  Fuel).  10  Lafayette  Square, 
Bufhlo.  New  York.  14203,  filed  in 
Docket  No.  CP98-116-000,  a  requeet. 
pursuant  to  Sections  157.205  ami 
157.214  of  the  Conunission's 
Regulations  imder  the  Natural  Gas  Act 
(IB  CFR  157.205  and  157.214).  for 
authorization  to  increase  the  storage 
capacity  at  ite  Kaelor  Storage  Field  in 
McKean  County,  Peimsylvania,  under 
ite  Uttsket  certificate  issued  in  Docket 
No.  CP83-4-000,  ptirsuant  to  Section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  aiui  open  to 
public  inspection. 

National  Fuel  requeste  authorization 
to  increase  the  storage  capacity  from  3.3 
Bcf  (with  1.8  Bcf  working  gas)  to  3.9  Bcf 
(with  2.4  Bcf  of  woridng  gas).  National 
Fuel  asserte  that  the  new  capacity 
resulting  from  this  proposal  will 
support  storage  service  to  be  offered  to 
ite  shippers.  National  Fuel  stetes  that 
the  increase  in  capacity  at  the  Keelor 
Storage  Field  will  not  require  additional 
facilities  within  the  meaning  of  the 
Commission's  regulations.  National  Fuel 
indicates  that  the  current  and  requested 


maximum  storage  pressures  are  625 
psig. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
I  inwaad  A.  WalsoB.  Jr., 
Acting  Secntaiy. 

(FR  Doc  97-32835  Filed  12-16-97: 8:45  aa^] 
Mnr-t'M 


OF  ENERGY 
Ragutatory 


December  11, 1997. 

TsioB  notice  that  on  December  4. 1997, 
Southern  Natiiral  Gas  Company 
(Southern)  P.O.  Box  2563,  Birmingliani. 
Alabama.  35202-2563,  and  Florida  Gas 
Transmission  Comyany  (PGT)  (jointly 
r^ecred  to  as  Applicante)  filed  in 
Docket  No.  CP98-1 13-000  an 
abbreviated  applicadon  pursuant  to 
Section  7(b)  of  the  Natural  Ges  Act »» 
amended,  and  Sections  157.7  and 
157.18  of  the  Federal  Energy  Regutetoiy 
Commisnon's  Regulations  thereunder, 
for  permission  and  approval  to  abandon 
from  interstete  service  a  natural  gas 
exchange  service  by  and  between 
Applicant  all  as  nKire  fofly  set  forth  in 
the  application  whidi  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicants  stete  tliat  the  natural  gas 
exchange  agreement  dated  June  28, 
1972.  was  originally  authorized  in 
Docket  No.  CP73-14.  Applicante  hulfaer 
stete  that  the  agreement  provided  for  the 
exchange  of  natural  gas  by  and  betvraen 
themselves,  up  to  50,0(X)  Mcf  per  day, 
at  a  point  of  interconnection  between 
their  respective  pipeline  systems  in 
Washington  Parish,  Louisiana. 
Applicante  assert  that  the  abandoimient 


66072 


Federal  Register  /  Vol.  62,  No.  242  /  Wednesday.  December  17.  1997  /  Notices 


propoaed  herein  will  not  result  in  the 
abandonment  of  any  facilities,  nor  will 
it  result  in  any  disadvantage  to  any  of 
Applicants'  custonMn. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
2. 1998.  nie  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protesU  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  Jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
petition  to  intervene  is  filed  wdthin  the 
time  required  herein,  and  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  the  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  motion  believes  that 
a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provide 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 

Unwood  A.  Waisoa.  Jr.. 
Acting  SecnUuy. 

(FR  Doc.  97-3  2S44  Filed  12-16-«7:  8:45  am) 
I  COM  ■nr-ai-M 


DEPARTMENT  OF  ENERQY 
Fwtoral  Energy  Ftogulatory 


IDodwt  Na  CPN-1S1-0Q01 

Tennatiii  Qas  P(p«lln«  Company; 
NotiM  of  AppHcalion 

Dacsmbar  11. 1997. 

Take  notice  that  on  December  5. 1997. 
Tennessee  Gas  Pipeline  Company 
(Timnnssnn).  1001  Lxiuisiana.  Houston. 


Texas  77002.  pursuant  to  Sections  5  and 
7(b)  of  the  Natural  Gas  Act.  filed  in 
Docket  No.  CP98-1 21-000  an 
application  to  replace  a  no-fee  gas 
traiasportation  service  performed  on 
behalf  of  Southern  Natural  Gas 
Company  (Southern)  with  service  under 
Tennessee's  generally  applicable  Part 
284  tariff.  The  no-fee  service  was 
certificated  in  1979  in  Docket  No.  CP78- 
267-000  In  connection  with  the  Bear 
Creek  Storage  Company  (Bear  Creek) 
venture  between  Tennessee  and 
Southern. 

Tsrmessee  states  that  under  the  no-fee 
service  it  provides  storagd-related 
transportation  services  for  Southern  for 
Southern's  injections  and  withdrawals 
from  Bear  Creek,  and  that  Southern  does 
not  provide  any  corresponding  services 
for  'Tennessee.  Tennessee  further  states 
that  Southern  does  not  nominate  the  no- 
fee  services,  that  the  services  disrupt 
opefattons  under  Tennessee's  open 
access  tariff  and  that  the  certificated 
service  is  a  carryover  from  the  era  of 
bundled  pipeline  sales  that  is  no  longer 
in  the  public  interest.  Tennessee 
proposes  that  the  Commission  grant 
authorization  to  replace  the  certificated 
no-fiaa  transportation  service  with  firm 
Part  2M  service  under  Tennessee's  Rate 
Schedule  FT- A.  at  a  level  consistent 
with  Southern's  requirements  and  at 
Southern's  election.  Tennessee  states 
that  its  proposal  would  maintain 
Southern's  continued  use  of.  and  access 
to.  the  Bear  Creek  storage  fecility  under 
terms  and  conditions  applicable  to  all 
other  Rate  Schedule  FT-A  shippers  on 
Tennessee. 

Tennessee  proposes  to  credit  to  its 
customers  all  firm  revenues  received 
finm  Southern  under  the  replacement 
transportation  service  until  the 
effectiveneas  of  Tennessee's  next  rate 
case. 

Any  poaon  desiring  to  be  heard  or  to 
make  any  protest  %vith  refisrence  to  said 
application  should  on  or  before  January 
2.  1998.  file  %vith  Federal  Energy 
Regulatory  Commission.  Washington 
D.C.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  All  protests 
filed  with  the  Commission  will  be 
.  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  Protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  s  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procediue  herein  provided 
for.  imless  otherwise  advised,  it  will  be 
unnecessary  for  Tennessee  to  appear  or 
be  represented  at  the  hearing. 
Umveod  A.  Watsen.  |r„ 
Acting  Secretary. 

(FR  Doc.  97-32839  Filed  12-16-97;  8:45  am) 
I  cooa  snr-ei-ii 


DEPARTMENT  OF  ENERQY 
Fodoral  Ensrgy  RaguMory 


11»^XM| 


{Dockat  No. 

WIMmw  Natural  Qaa  Company;  Nolica 
of  AppNcatton  To  Amand  Cartlflcala 

December  11, 1997. 

Take  notice  that  on  December  5, 1907, 
Williams  Natural  Gas  Company 
(WUliams).  P.O.  Box  3288.  Tulsa, 
Oklahoma  74101,  filed  an  application 
pursuant  to  section  7(c)  of  the  Natviral 
Gas  Act,  to  amend  Williams'  Elk  City 
Storage  Field  certificate,  issued  on 
September  24. 1958.  in  Docket  No.  G- 
10956  (20  FPC  390).  by  allowing  an 
expansion  of  the  Elk  Qty  storage 
fecllities,  all  as  more  fully  set  forth  in  . 
the  application,  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

'nie  certificate  issued  in  Docket  No. 
G-10056  authorized  Williams  (formerly: 
Cities  Service  Gas  Company)  to 
construct  and  operate  the  Qk  City 
Storage  Field,  in  Elk.  Chautauqua,  and 
Montgomery  Counties.  Kansas,  as  an 
undeisround  gas  storage  field. 

WilUams'  application  in  Docket  No. 
CP98-1 19-000  has  been  filed  to  comply 
with  a  November  13. 1996  order  that  the 
Commission  issued  in  Docket  No. 
CP96-311-000.  The  November  13  order 
authorized  Williams  to  expand  its  buffer 
zone  by  1 .460  acres,  and  required 
Williams  to  conduct  a  detailed  reservoir 
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engineering/operational  study  and 
develop  a  new  operational  plan  for  die 
Elk  City  Storage  Field,  designed  to 
prevent  storage  reservoir  expansion  and 
gas  migration,  and  (to  the  maximum 
extent  possible)  to  establish  and 
maintain  confinement  of  its  Elk  City 
storage  gas  within  the  original 
certificated  storage  field  boundaries,  i.e., 
south  of  the  new  1 .460  acre  buffer  zone. 
The  Commission  further  mstructed 
Williams'  that  its  operating  plan  had 
include: 

(1)  Include  the  proper  storage 
reservoir  boundary  requirement; 

(2)  Include  the  mftYiminn  storage 
volumetric  operating  capacity  (without 
gas  loss); 

(3)  Include  the  mftYimnm  working 
and  cushion  gas  volumes; 

(4)  Include  the  maYimmn  injection/ 
withdrawal  rates; 

(5)  Include  the  proper  shut-in 
reservoir  pressure  requirement  for  die 
Elk  Qty  Storaoe  Field; 

(6)  Detail  all  operational  changes 
actually  implemented  by  Williams  as  of 
November  30, 1997,  and  explain  how 
those  changes  have  affected  the  capacity 
and  deliverability  of  the  stor^e  field 
and  Williams'  storage  services;  and 

(7)  Detail  Williams'  progress  toward 
confining  its  storage  gas  within  the 
original  certificated  storage  field 
boundaries,  or  any  alternative 

boundaries  that  Williams  may  propose. 

Williams  filed  its  reservoir 
mgineering/operational  study  and  its 
new  operational  plan  for  the  Elk  City 
Storage  Field  on  November  26, 1997, 
and  it  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Williams  now  requests  the 
Commission  to  authorize  Williams  to 
acquire  gas  storage  rights  (by  lease, 
purchase,  or  the  exercise  of  eminent 
domain  under  the  Natural  Gas  Act)  for 
the  west  half  of  Section  2,  T31S,  RISE, 
in  Montgomery  County,  Kansas,  and  all 
of  Section  3  and  the  east  half  of  Section 
4  in  T31S,  R13E,  in  Elk  County.  Kansas, 
and  the  south  half  of  Section  34  in 
T30S,  R13E,  in  Elk  County,  Kansas.  The 
proposed  increase  in  the  storage  area 
will  add  approximately  1,600  acres  to 
the  Elk  City  Storage  Field,  for  a  buffer 
zone,  adjacent  to  die  northern  boundary 
of  the  storage  leasehold  interests 
previously  authorized  in  Elk  County, 
Kansas. 

Williams  also  requests  the 
Commission  to  authorize  it  to  increase 
the  maximum  operating  pressure  of  the 
storage  field  to  595  psig,  wellhead  (630 
psia,  reservoir),  and  to  establish  a 
maximum  inventory  level  of  30.7  Bcf  at 
14.73  psia  (30.9  Bcf  at  14.65  psia). 
Williams  further  seeks  to  establish  a 
range  of  working  and  cushion  gas  levels. 
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and  connect  three  storage  observation 
wells  to  the  storage  field's  injection/ 
withdrawal  system.  Specifically, 
Williams  seeks  to  coimect  the  BH&W 
#15-1  well  in  Section  15,  T31S,  R13E, 
the  BH&W  #10-4  well  in  Section  10. 
T31S,  R13E.  and  the  Kimzey  #10-5  well, 
in  Section  10,  T31S,  R13E,  by  adding 
approximately  4,500  feet  of  4-inch 
pipeline  and  approximately  1.500  feet  of 
6-inch  pipeline  to  the  existing  system. 
Williams  also  proposes  to  install  a 
(±eck  valve  on  the  existing  6-inch 
lateral  in  the  northeast  quarter  of 
Section  15,  T13S,  R13E,  in  Elk  County, 
Kansas,  Just  north  of  the  Elk  «1  well,  to 
ensure  that  the  Elk  «60,  Elk  #61,  BH&W 
#15-1.  BH&W  #10-4,  Kimzey  #10-5 
wMs  will  only  be  operated  as 
withdrawal  wells. 

Williams  assols  that  the  proposed 
changes  are  reasonable  and  required  by 
the  present  and  future  public 
convenience  and  necessity. 

Any  person  desiring  to  be  heerd,  or  to 
make  any  protest  with  refinence  to  said 
application  should,  on  or  before  January 
2, 1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C..  20426,  a  motion  to  intervene  or 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rides 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
t^cen.  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding,  or  to  participate  as  a 
party  in  any  hwaring  dierein,  must  file 
a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  sulqect  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application,  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
Cor.  uidess  otherwise  advised,  it  will  be 


imnecessary  for  Williams  to  appear  or 

be  represented  at  the  hearing. 

Unwood  A.  Wateos.  Jr.. 

Acting  Secntaiy. 

[FR  Doc.  97-32837  Filed  12-lft^7:  8:45  an] 

aaiMQ  OOOE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commtaaion 

CDoetat  Na  CP9e-iiS-eeO| 

Wllllaton  Baain  Intaratala  WpeMiM 
Company;  Notioe  of  Requaat  Under 
Blanket  Authorization 

December  11, 1997. 

Take  notice  that  on  December  4, 1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  Suite  300,  Bismarck.  North 
Dakota  58501,  filed  a  request  with  the 
Commission  in  Docket  No.  CP98-115- 
000,  pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  utiliae  aa 
existing  tap  to  effectuate  natural  gas 
transportatioa  d^vnies  to  Montana- 
Dakota  Utilities  Co.  (Montana-Dakota) 
authorized  in  blanket  certicate  issued  in 
Docket  Nos.  CP9»-487-000,  e(  a/.,  all  as 
more  fiilly  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspectioiL 

Williston  Basin  proposes  to  add  botk 
rif^t-of-way  grantor  and  non  right-of- 
way  grantor  and  end-use  customers  to 
an  existing  transmission  line  tap  at 
Station  No.  9388^5  on  Williston 
Basin's  Belle  Fourcfae4lapid  Qty 
pipeline  in  Meade  County,  Soum 
Dakota,  at  the  request  of  Montana- 
Dakota.  The  estimated  additional 
volume  to  be  delivered  is  600  Mcf  per 
jrear.  The  existing  tap  was  never 
coimected  by  Montana-Dakota  to  the 
right-of-way  grantor's  residence  and  no 
service  was  ever  provided  tlirough  tliis 
fecility.  Williston  Basin  plans  to  provide 
natural  gas  transportation  deliveries  to 
Montana-Dakota  for  ultimate  use  by 
additional  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request  If  no  protest  is  filed  within  die 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
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and  not  withdiawm  writhin  30  days  after 
Um  time  aDowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
LiBwooa  A.  WalMB*  |T.f 
Acting  Se<:Tetaiy. 

(FR  Doc  07-32SS4  Filed  12-lfr-«7: 8:45  ami 
I  oooa  snr-ei-M 


DEPARTMENT  OF  ENERGY 
Fadwal  Enargy  Rsgulslory 


[Dockal  Na  Emt-741-000.  el  sLl 


Wtooomln  Etoelric  Powar  ComfMny,  •! 
■!>,  Etodrlc  Rflla  and  Cocporala 
Ragulatton  Rllnga 

DBcembar  10, 1M7. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wiecoaain  Electric  Power  Cosapaay 

IDockat  No.  EROS-741-OOOl 

Take  notice  that  on  November  20. 
1997,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing  a  Notice  of  Cancellation  of 
Service  Schedule  G  (Presque  Isle  Power) 
sold  by  Wisconsin  Electric  to  Upper 
Peninsula  Power  Company  (UPPCO) 
under  the  interconnection  agreement 
between  the  parties  (Supplement  No.  17 
to  Wisconsin  Electrics  FERC  Rate 
Schedule  No.  45). 

Wisconsin  Electric  requests  that  this 
cancellation  become  efiective  January  1, 
1008. 

CJomment  date:  December  24, 1907,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Coneniners  Energy  Company 

(DixJut  No.  ERM-743-OOOl 

Take  notice  that  on  November  20. 
1907,  Consumers  Energy  Company 
(Consumers),  tendered  ror  filing  two 
service  agreements  for  Non-Firm  Point- 
to-Point  Transmission  Service  pursuant 
to  the  Joint  Open  Access  Transmission 
Tariff  filed  on  December  31, 1096,  by 
Consumers  and  The  Detroit  Edison 
Company  (Detroit  Edison).  The  four 
transmission  ctutomers  are  Wabash 
Valley  Power  Association.  Inc.,  and 
Electric  Clearinghouse,  Inc.  A  copy  of 
the  filing  was  served  on  the  Michigan 
Public  Service  Commission,  Detroit 
Edison  and  the  transmission  customers. 

Comment  date:  December  24, 1907,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Sooth  CaroUaa  Electric  h  Gaa 
Coaipaay 

[Docket  Na  BR9a-743-000| 

Take  notice  that  on  November  20, 
1997,  South  Carolina  Electric  ft  Gas 
Company  (SCE&G).  submitted  service 
agreements  establishing  TransCanada 
Energy  Ltd  (TCEL).  CNG  Power  Services 
Corporation  (CNG),  and  Oglethorpe 
Power  Corporation  (OPC)  as  customers 
under  the  terms  of  SCEftG's  Open 
Access  Transmission  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subaequent  to  the  filing  of  the 
service  agreements.  Accordingly, 
SCEAG  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
TCEL,  CNG.  OPC,  and  the  South 
Carolina  Public  Service  Commission. 

Coounenl  date:  Decembw  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  South  Carolina  Electric  ft  Gas 
Company 

(Docket  No.  ER98-744-000I 

Take  notice  that  on  November  20, 
1997,  South  Carolina  Electric  ft  Gas 
Company  (SCEftG),  submitted  service 
agreements  establishing  Ohio  Edison 
Company  (DEC),  Arkansas  Electric 
Cooperative  Corporation  (AECC). 
American  Electric  Power  Service 
Corporation  (AEPSC).  and  Delhi  Energy 
Services,  Inc.  (DESI),  as  customers 
under  the  terms  of  SCEftG's  Negotiated 
Market  Sales  Tariff. 

SCE&G  requests  an  effioctive  date  of 
one  day  subaequent  to  the  filing  of  the 
service  agreements.  Accordingly, 
SCEftG  requests  waiver  of  the 
Commission's  notice  requirement*. 
Copies  of  this  filing  were  served  upon 
OEC.  AECC.  AEPSC.  DESI.  and  tiie 
South  Carolina  Public  Service 
Commiaaion. 

Comment  date:  December  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Conunoowealdi  Electric  Company; 
Cambridge  Electric  Light  Coaspaay 

[Docket  No.  EK9a-745-000| 

Take  notice  that  on  November  20. 
1997,  Commonwealth  Electric  Company 
(Commonwealth)  and  Cambridge 
Electric  Light  Company  (Cambridge), 
collectively  referred  to  as  the 
Companies,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
executed  Service  Agreements  between 
the  Companies  and  the  following 
Market-Based  Power  Sales  Customers 
(collectively  referred  to  herein  as  the 
Ciutomers):  NP  Energy  Inc..  SCANA 
Energy  Marketing.  Inc. 


These  Service  AgreemenU  specify 
that  the  Customers  have  signed  on  to 
and  have  agreed  to  the  terms  and 
conditions  of  the  Companies'  Market- 
Based  Power  Sales  Tarifb  designated  as 
Commonwealth's  Market-Based  Power 
Sales  Tariff  (FERC  Electric  Tariff 
Original  Volume  No.  7)  and  Cambridge's 
Market-Based  Power  Sales  Tariff  (FERC 
Electric  Tariff  Original  Volimie  No.  9). 
These  Tarifb.  accepted  by  the  FERC  on 
February  27, 1997.  and  which  have  an 
efiiective  date  of  February  28, 1997,  will 
allow  the  Companies  and  the  Customers 
to  enter  into  separately  scheduled  short- 
term  transactions  under  which  the 
Companies  will  sell  to  the  Customers 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

'The  Companies  request  an  effective 
date  as  specified  on  each  Service 
Agreement  and  Notice  of  Cancellation. 

Comment  date:  December  24. 1997,  in 
accordance  with  Staiulard  Paragraph  E 
at  the  end  of  this  notice. 


canergy 


Inc. 


(Docket  No.  ER98-746-000] 

Take  notice  that  on  November  21. 
1997.  on  behalf  of  its  operating 
companies.  The  Cincinnati  Gas  ft 
Electric  Company  and  PSl  Energy.  Inc.. 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  Service  Agreement 
between  Cinergy  and  the  Town  of  Etna 
Green  (Customer). 

Cinergy  and  Customer  have  requested 
an  effsctive  date  of  February  1. 1998. 

Copies  of  the  filing  were  served  upcm 
the  Town  of  Etna  Green,  Northern 
Indiana  Public  Service  Company  and 
the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  December  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


r.Claargy 


Inc. 


[Docket  No.  ER98-747-000I 

Take  notice  that  on  November  21, 
1997,  on  behalf  of  its  operating 
companies.  The  Cincinnati  Gas  & 
Electric  Company  and  PSI  Energy.  Inc., 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Service  Agreement 
between  Cinergy  and  the  Town  of 
Walkerton  (Customer). 

Cinergy  and  Customer  have  requested 
an  effective  date  of  February  1, 1998. 

Copies  of  the  filing  were  served  upon 
the  Town  of  Walkerton,  Northern 
Indiana  Public  Service  Company  and 
the  Indiana  Utility  Regulatory 
Conunission. 

Comment  date:  December  24. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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8.  Cilieigy  Services,  Inc. 


(Docket  No.  ER98-748-009I 

Take  notice  that  on  November  21. 
1997,  on  behalf  of  its  operating 
companies.  The  Cincinnati  Gas  & 
Electric  Company  and  PSI  Energy,  Inc., 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Service  A^eement 
between  Cineigy  and  the  Town  of 
Chalmers  (Customer^. 

Cinergy  and  Customer  have  requested 
an  effective  date  of  February  1, 1998. 

Copies  of  the  filing  were  served  upon 
the  Town  of  Chalmers,  Northern  Indiana 
Public  Service  Company  and  the 
Indiana  Utility  RegulatoiY  Commission. 

Comment  date;  Decemoer  24. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  CioaiSr  Services.  lac 

(Docket  No.  ER98-749-000) 

Take  notice  that  oo  Novembw  21, 
1997,  on  behalf  of  its  operating 
companies.  Hie  Cincinnati  Gas  & 
Electric  Company  and  PSI  Eneigy,  Inc.. 
Gtaieigy  Services,  Inc.  (Cineigy), 
tendered  for  filing  a  Service  Agreement 
between  Cinergy  and  the  Town  of 
Winamac  (Customer). 

Cineigy  and  Customer  have  requested 
an  effiactive  date  of  February  1. 1098. 

Copies  of  the  filing  were  served  upon 
the  Town  of  Winamac,  Northern  Indiana 
Public  Service  Company  and  the 
Indiana  UtiliW  Regulatoiy  Commission. 

Comment  date:  December  24. 1997.  ib 
accordance  with  Standard  Parag^ph  E 
at  the  end  of  this  notice. 

10.  Cinaisr  Sarrloas.  lac 

(OodDSt  No.  BR98-750-000) 

Take  notice  that  on  November  21. 
1997,  on  behalf  of  its  operating 
companies.  The  Cincinnati  Gas  & 
Electric  Company  and  PSI  Energy.  Inc.- 
Cinergy  Services,  Inc.  (Cineigy), 
tendered  for  filing  a  ScHvice  Agreement 
between  (!!ineigy  and  the  Town  of 
Kingsford  Heighte  (Customer). 

Cinergy  and  Customer  have  requested 
an  effisctive  date  of  February  1, 1998. 

Copies  of  the  filing  were  served  upon 
the  Town  of  Kingsford  Heights. 
Northern  Indiana  Public  ^rvice. 
Company  and  the  Indiana  Utility 
Rcsulatory  Commission. 

Comment  date:  December  24. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Panther  Creek  Partners 

[Docket  No.  QF87-59-010) 

On  December  5, 1997,  Panther  Creek 
Partners  (Applicant)  of  1001  Industrial 
Road.  Nesquehoning,  Pennsylvania 
18240  sulmiitted  for  filing  an 
amendment  to  its  application  for 


recertification  ot  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  Section  292.207(b) 
of  the  Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  amendment  provides  information 
requested  by  Commission  staff  in 
support  of  the  original  submittal  and 
aim  requests  certification  of  additional 
sources  of  waste  fuel  not  idmtified  in 
the  original  application. 

Comment  date: December  20. 1007.  in 
accordance  with  Standard  Rai^nph  E 
at  the  end  of  this  notice. 

Standard  Paragrsyh         - 

E.  Any  person  Hwrirlng  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
J'ederal  £nffigy  R^ulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Hules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moticms 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  Mrishing  to  become  a  party 
must  file  a  motion  to  intervene.  Cbpies 
of  this  filing  are-on  file  with  the 
Commission  and  are  available  tot  public 
inspection. 
LDtaD.CHiMil. 
SecTBtoiy. 

(FR  Doc.  97-32892  Filed  12-16-97;  8:45  am] 
saAfetQ  oooc  snr-si-r 


DEPARTMBfT  OF  ENERGY 

FadaralEnargy  Regutatory 
Commiaaion 

Notica  of  imam  ID  nia  Application  for 


December  11. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
ffa  public  inspection: 

a.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  New  License. 

b.  Project  No.:  719. 

c.  Date  filed:  OcXober  14, 1997. 

d.  Submitted  By:  Trinity  Conservancy, 
Inc. 

e.  Name  of  Project:  Trinity  Power 
Project. 

/.  Location:  On  Phelps  and  James 
Creeks  in  Chelan  County.  Washington. 

g.  Filed  Pursuant  to:  Section  1 5  of  the 
Federal  Power  Act.  18  CFR  16.6  of  the 
Commission's  r^ulations. 


h.  Expiration  date  of<xiginal  license: 
November  1,  2002. 

/.  The  facilities  under  this  license 
consist  of  small  diversion  Hum*  on 
I%elps  and  James  Creeks  and  flumes 
and  penstocks  leading  to  a  powerhouse 
with  a  total  installed  capacity  of  240 
kilowatts. 

/.  Pursuant  to  18  CFR  16.7, 
information  on  tite  project  is  available 
by  ctmtacting:  Raid  L.  Brown,  President. 
IVinity  Conservancy.  Inc.,  3139  E.  Lake 
Sammamish.  Iiwaqudi.  WA  98020. 

k.  FERC  contact:  Hectw  M.  Pmnt, 
(202) 219-2843. 

/.  Pursuant  to  18  CFR  16.9(bMl)  vA 
application-fior  a  new  Mf?ffnse  md  any 
competing  license  applications  must  be 
filed  with  die  Commission  at  least  24 
nuxiths  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  tliis  project  must  be  filed  by 
November  1,  2000. 

Li iA.Wal— .fr.. 

Acting  Secretary. 

[PR  Doc.  97-32840  Filed  12-16-67;  6:45  am] 
I  coos  snr-at-M 


-OEPARIMENTOF 
Faoaml  Enaigy 


Nolica  of  AppHcatton  Ravly  for 


Dacambar  11, 1997. 

Take  notice  that  the  following 
h]rdioelectric  appKcation  has  been  filed 
wdth  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  cf  Application:  New  Mi^ 
License. 

b.  Project  No.:  1001-00. 

c.  Date  filed:  April  1, 1096. 

d.  AppUcant:  City  of  BcHiners  Ferry. 

e.  Name  of  Project:  Moyie  River 
Hydroelectric. 

/.  Location:  On  the  Moyie  River  ia 
Boimdaty  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §  §  791(a)-825(r). 

h.  Applicant  Contact  Mike 
Woodward,  P.E.,  Qty  of  Bonners  Feny, 
7232  Main  Street,  Bonnms  Feciy,  ID 
83805,  208  267-3105. 

I.  FERC  Contact:  Tim  Looney  at  (202) 
210-2852. 

/.  The  project  would  consist  of:  (1)  a 
92-foot-concrete  dam.  impounding  a 
450-acre-foot  reservoir,  (2)  a 
combination  penstock/pressure  tunnel 
about  990  feet  long,  (3)  three 
powerhouses  with  a  total  installed 
capacity  of  3.950  kilowatts.  (4)  a  1.3- 
mile-long.  13.8-kilovolt  transmission 
line,  and  (5)  appurtenant  facilities. 

k.  Status  ofEnvironmental  Analysis: 
This  ^tplication  is  now  ready  for 
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snvironmantal  analysi*— Me  attached 
paranaph  D9. 

/.  Deadline  for  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  See 
paragraph  D9. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DQ. 

n.  Available  Locations  of  Application: 
A  copy  of  the  application.  i«  available 
for  inspection  uul  reproduction  at  the 
Conuniasion's  Public  Reference  and 
Filea  Maintenance  Branch,  located  at 
88«  First  Street.  N.E..  Washington.  D.C. 
20426.  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
leproduction  at  the  address  shown  in 
item  h  above. 

A4.  Develomnent  App/lcotion— Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applicatioiu  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applicatioiu  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

DSL  Piling  and  Service  of  Responsive 
Documents>-'!he  application  is  ready 
for  environmental  utalysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8. 1991.  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Conunission  only  upon  a  showing  of 
good  cause  or  extraordinary 
drcumsiances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  tiUe  "COMMENTS".  "REPLY 
COMMENTS". 

"RECOMMENDATIONS."  'TERMS 
AND  CONDITIONS,'  or 
"PRESCRIPTIONS:"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 


filing:  and  (4)  otherwise  comply  with 
the  requiremenU  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  thefr 
evidentiary  basis  and  otherwise  comply 
with  the  requiremento  of  18  CFR  4.34(b). 
Any  of  these  dociunents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropowar 
Licensing.  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 
Uawood  A.  WatHBt  Jr^ 
Actii^Seawlaiy. 

IFR  Ooc.  97-32841  PUad  12-ie-«7:  8:45  ami 
oosa  snr-tMi 


by  contacting:  Delora  P.  Bertelsen. 
Mayor,  Springville  City  Corporation,  50 
South  Main.  Springville.  UT  84663. 
(801) 489-2700. 

k.  FERC  contact:  H6ctor  M.  P&ns. 
(202)  219-2843. 

/.  Pursuant  to  18  CFR  16.9(b)(1)  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
September  3,  2000. 
Linwood  A.  Watooa.  |r^ 
Acting  Secretary. 

IFR  Doc.  97-32842  Filed  12-16-97;  8:45  am] 
ooocsnr-si-M 


DEPARTMENT  OF  ENERGY 
F«dMal  Enargy  Ragulatory 


NottM  of  MMrt  to  FM  Application  for 


OKxmber  11, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available, 
for  public  inspection: 

a.  Type  of  filing:  Nodce  of  Intent  to 
File  Application  for  New  Ucenae. 

b.  Project  No.:  2031. 

c.  Date  filed:  December  15. 1997. 

d.  Submitted  By:  Springville  Qty 
Corporation. 

e.  Mune  of  Protect:  Hobble  Credi 
Project. 

/.  Location:  On  Hobble  Creek  in  Utah 
County.  Utah. 

g.  Filed  Purmtant  to:  Section  15  of  the 
Federal  Power  Act.  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Expiration  date  of  original  license: 
Septen^  3.  2002. 

i.  The  fKilities  under  this  license 
consist  of  the  Upper  Bartholomew 
Power  Plant  with  an  installed  capacity 
of  200  kilowatts  (kW).  the  New 
Bartholomew  Power  Plant  «vith  an 
installed  capacity  of  1 ,000  kW,  the 
Original  Bartholomew  Power  Plant  with 
an  installed  capacity  of  500  kW,  and  the 
Hobble  Creek  Power  Plant  with  an 
installed  capacity  of  300  kW. 

>.  Pursuant  to  18  CFR  16.7. 
information  on  the  project  is  availabie 


BIVIRONMENTAL  PROTECTION 
A0B4CY 

|AI>-FRL-«n4-q 

Approwl  and  Pronuilgation  of  Stale 
ImplamanMion  Plana:  Can  for  Cartoon 
Monoxida  SIP  Ravlalona  for  KanapaN. 


r:  Environmental  Protection 
Agency  (EPA), 
ACDON:  Information  notice. 


r:  EPA  hereby  gives  notice  that 

it  notified  the  Governor  of  Montana  on 
August  1, 1997  that  the  Montana  State 
Implementation  Plan  (SIP)  for  the 
Kalispell  area  is  substantially 
inadeqiute  to  attain  and  maintain  the 
carbon  monoxide  (CX))  National 
Ambient  Air  Quality  Standards 
(NAAQS)  and  must  be  revised. 
DATIS:  A  SIP  revision  Cor  the  Kalispell 
area  is  due  within  18  months  of  the  date 
t)tat  EPA  notified  the  Governor. 
FOR  FURTHER  MFOfWATION  OONTACT:  Sara 
L.  l^iitnAnn,  Air  Program.  999  18th 
Street.  Suite  500.  Denver,  Colorado 
80202-2466.  (303)  312-6443. 

auppt^MPfTARY  aronMATiON; 

L  Backgroand 

On  September  13, 1985,  EPA 
promulgated  NAAQS  for  CO  under 
section  109  of  the  Act  (SO  FR  37501). 
The  primary  NAAQS  fbr  carbon 
monoxide  is  a  9  ppm  8-hour 
nonoverlapping  average  not  to  be 
exceeded  mora  than  once  per  year.  On 
March  15. 1996,  the  Montana 
Department  of  Environmental  Quality 
(EHSQ)  notified  EPA  that  CO  NAAQS 
exceedances  wera  recorded  in  Kalispell. 
Montana  on  January  8. 1996  with  an 
eight-hour  average  of  11.1  ppm  and  on 
January  18. 1996  with  an  eight-hour 
average  of  11.4  ppm.  The  Montana  DEQ 
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requested  EPA  delay  in  taking  action  for 
one  year  in  order  to  determine  the 
geographical  extent  and  severity  of  the 
CO  problem.  EPA  agreed  to  this  request. 
According  to  the  Montana  DEQ.  data 
from  the  Idfliio  and  Main  CO  monitoring 
site  in  conjimction  with  the  results  from 
the  CO  saturation  study  suggested  the 
CO  problem  was  a  traffic  corridor 
problem  extending  six-  to  eight-blocks 
In  either  direction  along  Idaho  and 
Main.  Montana  DEQ  determined  that 
the  CO  saturation  study  did  not 
sufficienUy  look  at  the  effects  of  CO  in 
the  surrounding  neighborhoods. 
Therefore,  an  additional  CO  monitoring 
site  was  installed  next  to  Laser  School, 
a  residential  site  located  one  block  north 
of  Highway  2  and  approximately  five 
blocks  north  and  east  of  the  Idaho  and 
Main  site.  Data  collection  at  Laser 
School  b^an  on  November  1. 1996. 

n.  Finding  (tf  Inadequacy 

On  January  10. 1980  (45  FR  2036). 
EPA  approved  Montana's  plans  for  the 
attainment  and  maintenance  of  the 
national  standards  under  section  llOof 
the  Clean  Air  Act  EPA  now  finds  ■  the 
SIP  inadequate  based  on  the  reported 
exceedances  of  the  CO  NAAQS  in 
KalispelL 

m.  Call  far  SIP  Revision 

This  finding  of  SIP  inadequacy 
requires  Montana  to  submit  a  SIP 
revision  no  later  than  18  months  from 
the  date  of  EPA's  letter  to  the  Governor. 
To  ensure  that  the  SIP  deedline  is  met. 
EPA  requested  the  State  to  submit  an 
action  plan  for  the  development  of  the 
SIP  revision  within  60  days  from  receipt 
of  EPA's  letter  to  the  Governor.  The 
State  submitted  an  action  plan  to  EPA 
on  September  9, 1997.  Any  control 
strategies  adopted  and  implemented  as 
part  of  this  SIP  revision  must  provide 
fbr  attainment  and  maintenance  of  die 
CO  NAAQS  within  5  yean  from  the  date 


of  EPA's  letter  to  the  Governor.  (See, 
e.g.,  section  110(n)(2)  of  die  Act) 

IV.  Final  Action 

This  finding  of  inadequacy  does  not 
constitute  a  final  agency  action  that  is 
ripe  for  judicial  review.  EPA's  action  is 
a  first  step  in  an  administrative  process 
that  will  not  be  sufficienUy  concrete  fbr 
judicial  resolution  until  additional 
action  is  taken  by  EPA  on  a  plan 
suhmittel  by  the  Stete  of  Montana. 

The  60-day  time  period  for  filing  a 
petition  for  review  under  section  307(b) 
of  the  CAA  is  tolled  until  EPA  makes 
the  finding  ripe  by  taking  additional 
action  in  reliance  on  it.  such  as 
imposing  sanctions  on  die  Stete  of 
Montana  for  failure  to  submit  a  SIP 
revision  or  promulgating  approval  of  a 
SIP  revision.  A  time  limitetion  on  ' 
petitions  fbr  judicial  review  can  only 
run  against  challenges  ripe  fbr  review. 

A  technical  support  document  (TSD) 
is  available  from  the  contact  person 
listed  above.  The  TSD  discusses  in  more 
detail  the  ambient  standard  and  its 
health  effects,  the  SIP  call  and  lagwl 
authority,  and  the  SIP  revision 
sdiedule. 

AalhMrity:  Sections  101. 107. 110,  lie  and 
301(a)  of  the  dean  Air  Act.  at  amended  (42 
U.S.C  7401.  7407.  7410.  7416  and  7610(a}|. 

Datad:  Novemlwr  17. 1997. 
WilUaaP.Yallowtafl. 
Regional  Administrator. 
(FR  Doc.  97-32931  Filed  12-16-97;  8:45  am] 
BSiJNO  coos  ( 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(PF-^TBI;  Fftt.-«7S8-^ 

Notica  Of  FHing  Of  Paatleide  Patttiona 

AQBiCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


This  notice  aimounces  the 
initial  filing  of  pesticide  petitions 
proposing  the  esteblishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-781.  must  be 
received  on  or  before  January  16, 1998. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticides  Programs. 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington.  DC  20460.  In 
person  bring  comments  to:  Rm.  1132, 
CM  #2, 1921  J^forson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket^pamail.epa.gov.  Follow  the 
instructions  imder  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  nuriring  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  '.vill  not  be  disclosed  except  in 
accordance  with  procedures  sat  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  avail^le  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  throned  Friday,  excluding  legal 
holidajrs. 

FOR  FURTHER  MFORMATKM  CONTACT:  The 
product  manager  listed  in  the  taUe 
below: 


Product  MttiiOer 


James  To(npkins(PM 
26). 


Office  locaiion/Maphone  numtwr 


Rm.  265.  CM  «2.  703-305-7801.  e-fnal.-tompkins.}ames9epamaii.^M.gov. 
Rm.  207.  CM  #2,  703-308-2801,  &maM:  haeberer.elizabeth9epamaH.epa.gov. 


1921  Jellersort  Davis  Hwy.  V- 

HngkNi,  ¥A 
Do. 


TARV  aromiATiON:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  frmd  commodities  under  section 
408  of  the  Federal  Food^  Drug,  and 


'  TIm  Hading  U  made  punuant  to  Mcbooa 
110(aX2)(H)  and  llOOcNS)  oftiia  Qaaa  Air  Act.  42 
VS.C  7410(aX2)(H)  and  741000(9). 


Comestic  Act  (FFDCA).  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  date  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2):  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  date  at  this  time  or  whether 


the  date  supports  granting  of  the 
petition.  Additional  date  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  fiHi^ 
under  docket  control  number  (IT-781] 
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(including  comiBenU  and  data 
submitted  elactronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  ofRcial 
record  islocated  at  the  address  in 
"AIX)RESSES"  at  the  beginning  of  this 
document 
Electronic  comments  can  be  sent 

directly  to  EPA  at: 
opp-dockst#epaiDail.epa.fDv 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  ibim 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
Wordperfisct  5.1  file  format  or  ASCII  file 
format  All  commenU  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  PF-781  and 
appropriate  petition  number.  Electronic 
comments  on  notice  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

LtatofSub^acta 

Environmental  protection. 
Agricultural  commodities.  Food 
•dditivea.  Feed  additives.  Pesticides  and 
pasta.  Reporting  and  recordkeeping 
requirements. 

4.1997 


Acting  Dtnctar.  BtgMmtion  DtvUon.  Office 
ofrMticUnPrugnum. 

Sv^Mria*  of  PetitkMW 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(dK3)  of  the  FFDCA.  The 
sxunmaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  tlia  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
sununaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Bayer  CorporatioB 

PP5P44S0 

EPA  has  received  a  pesticide  petition 
(PP  5F4480)  from  Bayer  Corporation, 
8400  Hawthorn  Rd..  P.O.  Box  4913. 
Kansas  City,  MO  64120-0013.  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food.  Drug  and  Cosmetic  Act,  21  U.S.C. 
346a(d).  tp  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
imidadoprid  in  or  on  the  raw 


agricultural  commodity  pecans  at  0.05 
parts  par  million  (ppm).  The  proposed 
analytical  method  involves 
homogenization,  filtration,  partition  and 
cleanup  with  analysis  by  high 
performance  liquid  chromatography 
using  UV  detection.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elementa  set  forth  in  section  408(dM2)  of 
the  FFDCA;  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Aea^due  CheaUttiy 

1.  Plant  metabolism.  The  metabolism 
of  imidadoprid  in  planU  is  adeouately 
understood  for  the  purposes  of  these 
tolerances.  The  residues  of  concern  are 
combined  residues  of  imidadoprid  and 
ita  metabolites  containing  the  0-chlon>- 
pyridinyl  moiety,  all  calculated  as 
imidadoprid. 

2.  Analytical  method.  The  analytical 
method  is  a  common  moiety  method  for 
imidadoprid  and  iu  metabolites 
containing  the  6-chloropyridinyl  moiety 
using  a  permanganate  oxidation,  silyl 
derivatixation.  and  capillary  GC-MS 
selective  ion  monitoring.  This  method 
has  successfully  passed  a  petition 
method  validation  in  EPA  labs.  There  is 
a  confirmatory  method  spedflcally  for 
imidadoprid  and  several  metabolitea 
utilizing  GC/MS  and  HPLC-UV  which 
has  been  validated  by  the  EPA  as  well. 
Imidadoprid  and  ita  metabolites  are 
stable  for  at  least  24  months  in  the 
commodities  when  froxen. 

3.  Magnitude  ofresiduet.  Field 
studies  were  conducted  to  determine 
imidadoprid  residues  on  pecans 
following  treatment  with  either  a  single 
soil  or  two  foliar  applications.  Seven 
field  studies  were  conducted  using  a 
single  soil  application  of  0.5  lb  active 
ingredient  per  acre.  5-4eld  studies  were 
conducted  using  two  foliar  applications 
at  a  rate  of  0.1 7lb  active  ingredient  per 
acre,  with  a  lO-day  interval.  After  the 
final  foliar  application  or  the  soil 
application,  samples  were  collected  at 
eariiast  harveat  which  ranged  from  4  to 
21-days  for  the  foliar  application  or  99 
to  150  days  for  the  soil  application. 
Maximum  residues,  in  pecans,  detected 
following  either  2  foliar  applications  or 
1  soil  application  were  >0.05  ppm. 
Therefore,  a  tolerance  of  0.05  ppm  of 
pecans  is  being  proposed  with  a 
preharvest  interval  defined  as  earliest 
harvest  (shuck  split).  CBTS  has 
concluded  that  existing  poultry  meat 
and  egg  tolerances  are  kdequato  to 
support  the  proposed  new  uses  of 
imidadoprid. 


B.  Toxicological  Profile 

1.  Acute  toxicity.  The  acute  oral  LDjo 
values  for  Imidacloprid  technical  ranged 
from  424  -  475  milligrams/kilogram/ 
bodyweight  (mg/kg/bwt)  in  the  rat  The 
acute  dermal  LDm  was  greater  than 
5.000  mg/kg  in  rata.  The  4-hour  rat 
inhalation  LC30  was  >6g  mg/m'  air 
(aerosol).  Imidacloprid  was  not  irritating 
to  rabbit  skin  or  eyes.  Imidadoprid  did 
not  cause  skin  sensitization  in  guinea 

2.  Genotoxicty.  Extensive 
mutagenicity  studies  conducted  to 
investigate  point  and  gene  mutations, 
VtiA  damage  and  chromosomal 
aberration/both  using  in  vitro  and  in 
vivo  test  systems  show  Imidadoprid  to 
be  non-genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  A  2-generation  rat 
reproduction  study  gave  a  no-observed- 
effisct  level  (f40£L)  of  100  ppm  (8  mg/ 
kg/bwt).  Rat  and  rabbit  developmental 
toxicity  studies  were  negative  at  doaea 
up  to  30  mg/kg/bwt  and  24  mg/kg/bwt. 
respectively. 

4.  Subchronic  toxicity.  90-day  feeding 
studies  were  conducted  in  rata  and 
dogs.  The  NOEL'S  for  these  testa  were  14 
miUigiams/kilogram/bodyweight/day 
(mg/kg/bwt/day)  (150  pm)  6  mg/kg/bwt/ 
day  (200  ppm)  for  the  rat  and  iog 
studies  respectively. 

5.  Chronic  toxicity.  A  2-year  rat 
fiseding/carcinogenidty  study  was 
negative  far  carcinogenic  efiecta  under 
the  conditions  of  the  study  and  had  a 
NCKL  of  100  ppm  (5.7  mg/kg/bwt  in 
male  and  7.6  mg/kg/bwt  faniale)  for 
noncarcinogenic  effscta  that  induded 
decreesed  Iwdy  weight  gain  in  females 
at  300  ppm  and  increased  thyroid 
lesions  in  males  at  300  ppm  and  females 
at  900  ppm.  A  1-year  dog  feeding  study 
indicated  a  NOEL  of  1,250  ppm  (41  mg/ 
kg/bwt).  A  2-year  mouae 
carcinogenidty  study  that  was  negative 
for  carcinogenic  effecta  under 
conditions  of  the  study  and  that  had  a 
NOEL  of  1 .000  ppm  208  milligrams/ 


kilogram/day  (mg/kg/day). 

Imidadoprid  has  been  classified 
under  "Group  E"  (no  evidence  of 
carcinogenicity)  by  EPA's  OPP/HED's 
Reference  Dose  (RfD)  Committee.  There 
is  no  cancer  risk  associated  with 
exposure  to  this  chemical.  The  reference 
dose  (RO)  based  on  the  2-year  rat 
feeding/carcinogenic  study  with  a  NOEL 
of  5.7  mg/kg/bwt  and  100-fold 
uncertainty  fector,  is  calculated  to  be 
0.057  mg/kg/bwt  The  theoretical 
nMiyimiim  residue  contribution  (TMRC) 
bom  published  uses  is  0.008187  mg/kg/ 
bwt/day  utilizing  14.4%  of  the  RfD. 

6.  Animal  metabolism.  The 
metabolism  of  imidacloprid  in  animals 
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is  adequately  understood.  The  residues 
of  concern  are  combined  residues  of 
imidacloprid  and  its  metabolites 
containing  the  6-chloro- 
pyridinylmoiety.  all  calculated  as 
imidacloprid. 

C.  Aggregate  Exposure 

Imidacloprid  is  a  broad-spectnmi 
insecticide  with  excellent  systemic  and 
contact  toxicity  characteristics  with 
both  food  and  non-food  uses. 
Imidacloprid  is  currently  registered  for 
use  on  various  food  crops,  tobacco,  taif, 
ornamentals,  buildings  for  termite 
control,  and  cats  and  dogs  for  flea 
control. 

1.  Dietary  exposure.  The  EPA  has 
determined  that  the  reference  dose  (RfD) 
based  on  the  2-year  rat  feeding/ 
carcinogenic  study  with  a  NOEL  of  5.7 
mg/kg/bwt  and  100-fold  uncertainty 
fector,  is  calculated  to  be  0.057  mg/kg/ 
bwt. 

2.  Food.  The  theoretical  maximum 
residue  contribution  (TMRC)  from  this 
proposed  use  on  Pecans  as  well  as  all 
published  uses  and  pending  uses  is 
0.008149  mg/kg/bwt/day  utilizing 
14.3%  of  the  RfD  for  the  general 
population.  For  the  most  highly  exposed 
subgroup  in  the  population,  children 
(1-6  years),  the  TMRC  for  the  all  uses 

is  0.018367  mg/kg/day.  This  is  equal  to 
32.2%  of  the  RfD.  Therefore,  dietary 
exposiire  from  the  existing  uses 
including  the  currently  proposed 
tolerance  will  not  exceed  the  reference 
dose  for  any  subpopulation  (including 
infante  and  children). 

3.  Drinking  water.  Although  the 
various  imidacloprid  labels  contain  a 
statement  that  this  chemical 
demonstrates  the  properties  associated 
with  chemicals  de;ected  in  ground 
water,  the  Registrant  is  not  aware  of 
imidacloprid  being  detected  in  any 
wells,  ponds,  lakes,  streams,  etc.  from 
ita  use  in  the  U.S.  In  studies  conducted 
in  1995,  imidacloprid  was  not  detected 
in  17  wells  on  potato  farms  in  Quebec, 
Canada.  In  addition,  ground  water 
monitoring  studies  are  cvurenUy 
underway  in  California  and  Michigan. 
Therefore,  contributions  to  the  dietary 
burden  from  residues  of  imidacloprid  in 
water  would  be  inconsequential. 

4.  Non-dietary  exposure —  i. 
Residential  turf.  Bayer  has  conducted  an 
exposure  study  to  address  the  potential 
exposures  of  adulta  and  children  from 
contact  with  imidacloprid  treated  tuirf. 
The  population  considered  to  have  the 
greatest  potential  exposure  from  contact 
with  pesticide  treated  turf  soon  after 
pesticides  are  applied  is  young  children. 
Margins  of  safety  (MOS)  of  7,587  - 
41,546  for  10-year-old  children  and 
6,850  -  45,249  for  5-year-old  children 


were  estimated  by  comparing  dermal 
exposure  doses  to  the  imidacloprid  no- 
observable  effect  level  of  1,000  mg/kg/ 
day  established  in  a  15-day  dermal 
toxicity  study  in  rabbits.  The  estimated 
safe  residue  levels  of  imidacloprid  on 
treated  turf  for  10-year-old  children 
ranged  from  5.6  -  38.2  g/cm^  and  for  5- 
year-old  children  from  5.1  -  33.5  g/cm^. 
This  compares  with  the  average 
imidacloprid  transferable  residue  level 
of  0.080  g/cm^  present  immediately  after 
the  sprays  have  dried.  These  data 
indicate  that  children  can  safely  contact 
imidacloprid-treated  turf  as  soon  after 
application  as  the  spray  has  dried. 

li.  Term/ticide.  Imidacloprid  is 
registered  as  a  termiticide.  Due  to  the 
nature  of  the  treatment  for  termites, 
ex{}osure  would  be  limited  to  that  from 
inhalation  and  was  evaluated  by  EPA's 
Occupational  and  Residential  &(posure 
Branch  (OREB)  and  Bayer.  Data  indicate 
that  the  Margins  of  Safety  for  the  worat 
case  exposures  for  adults  and  infants 
occupying  a  treated  building  who  are 
exposed  continuously  (24  hours/day) 
are  8.0  X  10^  and  2.4  x  10^,  respectively 
-  and  exposure  can  thus  be  considered 
negligible. 

iii.  Tobacco  smoke.  Studies  have  been 
conducted  to  determine  residues  in 
tobacco  and  the  resulting  smoke 
following  treatment.  Residues  of 
imidacloprid  in  cured  tobacco  following 
treatment  were  a  maximum  of  31  ppm 
(7  ppm  in  fiesh  leaves).  When  this 
tobacco  was  burned  in  a  pyrolysis  study 
only  2%  of  the  initial  residue  was 
recovered  in  the  resulting  smoke  (main 
stream  plus  side  stream).  This  would 
result  in  an  inhalation  exposure  to 
imidacloprid  from  smoking  of 
approximately  0.0005  mg  f>er  dgarette. 
Using  the  measured  subacute  rat 
inhalation  NOEL  of  5.5  mg/m^,  it  is 
apparent  that  exposure  to  imidacloprid 
from  smoking  (direct  and/or  indirect 
exposure)  would  not  be  significant. 

IV.  Pet  treatment,  iiuman  exposure 
from  the  use  of  imidacloprid  to  treat 
dogs  and  cata  for  fleas  has  been 
addressed  by  EPA's  OREB  who  have 
concluded  that  due  to  the  feet  that 
imidacloprid  is  not  an  inhalation  or 
dermal  toxicant  and  that  while  dermal 
absorption  data  are  not  available, 
imidacloprid  is  not  considered  to 
present  a  hazard  via  the  dermal  route. 

D.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above  and  based  on  the 
completeness  and  reliability  of  the 
toxicity  data,  it  can  be  concluded  that 
total  aggregate  exposure  to  imidacloprid 
from  all  current  uses  including  those 
currenUy  proposed  will  utilize  little 


more  than  15%  of  the  RfD  for  the  U.S. 
population.  EPA  generally  has  no 
concerns  for  exposures  below  100%  of 
the  RfD,  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
'Thus,  it  can  be  concluded  that  there  is 
a  reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
imidacloprid  residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infenta  and  children  to  residues  of 
imidacloprid,  the  data  from 
developmental  studies  in  both  rat  and 
rabbit  and  a  2-generation  reproduction 
study  in  the  rat  have  been  considered. 
The  developmental  toxicity  studies 
evaluate  potential  adverse  effects  on  the 
developing  animal  resulting  from 
pesticide  exposure  of  the  mother  during 
prenatal  development .  The 
reproduction  study  evaluates  effects 
from  exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  through  two  generations,  as 
well  as  any  observed  systemic  toxidty. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  fector  for  . 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-  natal  effects  and  the  completeness 
of  the  toxicity  database.  Based  on 
current  toxicological  data  requiremente, 
the  toxicology  database  for  imidacloprid 
relative  to  pre-  and  post-natal  effecta  is 
complete.  Further  for  imidacloprid,  the 
NOEL  of  5.7  mg/kg/bwt  from  the  2-year 
rat  feeding/  carcinogenic  study,  which 
was  used  to  calculate  the  RfD  (discussed 
above),  is  already  lower  than  the  NOELs 
from  the  developmental  studies  in  rata 
and  rabbita  by  a  factor  of  4.2  to  17.5 
times.  Since  a  100-fold  uncertainty 
factor  is  already  used  to  calculate  the 
RfD,  it  is  surmised  that  an  additional 
uncertainty  fector  is  not  warranted  and 
that  the  RfD  at  0.057  mg/kg/bwt/day  is 
appropriate  for  assessing  aggregate  risk 
to  infants  and  children. 

Using  the  conservative  exposiue 
assumptions  described  above,  it  can  be 
concluded  that  the  TMRC  from  use  of 
imidacloprid  from  published  and 
pending  uses  is  0.008149  mg/kg/bwt/ 
day  utilizing  14.3%  of^he  RfD  for  the 
general  population.  For  the  most  hi^y 
exposed  subgroup  in  the  population, 
children  {l-«  yeare).  the  TMRC  for  the 
published  tolerances  is  0.018367  mg/kg/ 
day.  This  is  equal  to  32.2%  of  the  RfD. 
Therefore,  dietary  exposure  from  the 
existing  uses  induding  the  currenUy 
proposed  tolerances  will  not  exceed  the 
reference  dose  for  any  subpopulatirai 
(induding  infenta  and  children). 
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B.  International  TohmnceM 

No  CODEX  Maximum  Residue  Levels 
(MRL's)  have  been  Mtablished  for 
residues  of  Imidedoprid  on  any  crops  at 
this  time.     (Elizabeth  Haeberer) 

2.  E.  I.  Du  Pont  de  Nemours  k  CimiiMny 

PP5F4545 

EPA  has  received  a  pesticide  petition 
(PP  5F4545)  from  E.  I.  Du  Pont  de 
Nemours  k  Company  (DuPont).  P.O. 
Box  80038,  Wilmington.  DE  19880-0038. 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food.  Drug  and  Cosmetic 
Act.  21  U.S.C.  348a(d).  to  amend  40  CFR 
part  180  to  establish  an  exemption  from 
the  requirement  of  a  tolerance  for 
qulzalofbp  (2-(4-(6-chloroquinoxalin-2- 
yI)oxy)  pbenoxyl)  -  propanoic  acid),  and 
quizalofop  ethyl  (ethyl-2-  [4-(5- 
chloroquinoaxaIin-2-yl)oxy)  phenoxy) 
propanoat  in  or  on  the  raw  agricultural 
commodities  canola  seed  and  canola 
■■•1 .  The  proposed  analytical  method 
tevoives  homogenixation .  filtration, 
partition  and  cleanup  with  analysis  by 
high  performance  liquid 
chromatography  using  UV  detection. 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
406(dX2)  of  the  FFDCA:  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  maybe 
needed  before  EPA  rules  on  the  petition. 

A.  Bendue  Chemistry 

1.  Plant  metabolism.  Quixalofbp-p 
ethyl  ester  is  metabolized  by  cleavage  at 
three  sites  as  follows: 

(i)  Primary  pathway  is  hydrolysis  of 
the  ethyl  ester  to  form  the  quizalofop-p 
acid,  then  (ii)  Cleavage  of  the  enol  ether 
linkage  in  the  acid,  between  the  phenyl 
and  quinoxalinyl  rings,  to  form  phenols, 
and  (iii)  Cleavage  of  the  ether  linkage 
between  the  isopropanic  group  and  the 
phenyl  ring  to  form  a  phenol. 

The  plant  metabolism  data  show  that 
quiaalofbp-p  ethyl  ester  does  not 
translocate,  but  is  rapidly  hydrolyzed  to 
the  corresponding  acid;  then  the 
phenols  conjugate  with  the  plant  sugan. 
Metabolism  studies  in  soybeans  using 
the  racemic  mixture  quizalofop  ethyl 
ester  and  the  resolved  D+  isomer  show 
needy  identical  pathways. 

The  nature  of  the  quizalofbp-p  ethyl 
ester  residue  in  plants  is  adeqiiately 
undentood.  The  residues  of  concern  are 
quizalofop-p  ethyl  ester  and  its  acid 
metabolite,  quizalofop-p.  and  the  S 
enantioman  of  both  the  ester  and  the 
add.  all  expressed  as  quizalofbp-p  ethyl 


2.  Analytical  method.  An  adequate 
analytical  methodology  (high-pressure 
liquid  chromatography  using  either 
ultraviolet  or  fluorescence  detection)  is 
available  for  enforcement  purposes  in 
Vol.  II  of  the  Food  and  Drug 
Administration  Pesticide  Analytical 
Method  (PAM  0.  Method  I). 

Adequately  validated  residue 
analytical  methods.  LAN-1  and  LAN-3, 
were  used  to  gather  the  magnitude  of 
the  quizalofop-p,  its  acid  metabolite, 
phenols  1,2.  and  4.  residue  data  on 
canola  and  canola  processed 
commodities. 

3.  Magnitude  ofresiduet.  Dupont 
proposes  establishing  tolerances  for  the 
combined  residues  of  quizalofop  (2-(4- 
(6-chloroquinoaxalin-2-yl)oxy) 
phenoxy  I  >■  propionic  acid),  and 
quizalofop  ethyl  [ethyl-2-  (4-(6- 
chloroquinoxalin-2-yl)oxy)  phenoxy) 
propanoat  for  the  raw  agricultural 
commodities  canola  seed  at  1.0  parts  per 
million  (ppm)  and  canola  meal  at  1.5 
ppm. 

B.  Toxicologica]  Profile 

1.  Acute  toxicity.  Several  acute 
toxicology  studies  were  conducted  and 
the  overall  results  placed  technical 
grade  quizalofop  ethyl  in  toxicity 
Category  m.  These  include  the 
following  studies  in  Category  ID:  acute 
oral  toxicity  (LDjoS  1.480  and  1.670  for 
female  and  male  rats,  respectively)  and 
eye  irritation  (mild  effects:  revenible 
within  4-days).  Dermal  toxicity  (LDjo  > 
5,000  mg/kg;  rabbit).  inhalaUon  toxicity 
(LCjo  >  5.8  mg/L;  rat)  and  dermal 
irritation  were  classified  within 
Category  IV.  Technical  qiiizalofop  ethyl 
was  not  a  dermal  sensitizer. 

2.  Genotoxicty.  Technical  quizalofop 
ethyl  was  negative  in  the  following 
genotoxicity  tests:  bacterial  gene 
mutation  assays  with  E.  coli  and  S. 
typhimurium;  gene  mutation  assays  in 
Chinese  hamster  ovary(CHO)  cells  ;  in 
vitro  DNA  damage  assays  with  B. 
subtillis  and  in  rat  hepatocytes;  and  an 
in  vitro  chromosomal  aberration  test  in 
CHO  ceUs. 

3.  Reproductive  and  developmental 
toxicity.  Studies  supporting  the 
registration  include:  A  developmental 
toxicity  study  in  rats  administered 
dosage  levels  of  0,  30,  100.  and  300 
milligrams/kilogram/day  (mg/kg/day) 
highest  dose  tested  (HOT).  The  maternal 
toxicity  no-observed  effect  level  (NOEL) 
was  30  mg/kg/day  and  a  developmental 
toxicity  NO^  was  greater  than  300  mg/ 
kg/day  (HDT).  The  maternal  NOEL  was 
based  on  reduced  food  consumption 
and  increased  liver  weights.  A 
developmental  toxicity  study  in  rabbits 
administered  dosage  levels  of  0,  7,  20, 
and  60  mg/kg/day  with  no 


developmental  effects  noted  at  60  mg/ 
kg/day  (HDT).  The  maternal  toxicity 
NOEL  was  20  mg/kg/day  based  on 
decreases  in  food  consumption  and 
body  weight  gain  at  60/mg/kg/day 
(HET).  A  2-generation  reproduction 
study  in  rats  fed  diets  containing  0,  25. 
100  or  400  ppm  (or  approximately.!, 
1.25.  5,  and  20  mg/kg/day,  respectively) 
with  a  developmental  (systemic  effects) 
NOEL  of  1.25  mg/kg/day  for  Fib 
weanlings  based  on  increased  liver 
weights  and  increased  incidence  of 
eosinophilic  changes  in  the  livers  at  5.0 
mg/kg/day.  These  liver  changes  were 
considered  to  be  physiological  or 
adaptive  changes  to  comp>ound 
exposure  among  weanlings.  When 
access  to  the  mother's  fec^  is  available, 
it  is  a  common  observation  that  young 
rats  will  begin  consuming  chow  prior  to 
complete  weaning  at  21-day8  of  age. 
Consumption  could  not  be  quantified; 
therefore,  the  maternal  consumption 
was  assimied  as  the  NOEL  (if 
normalized  on  a  body  wei^t  besis. 
exposures  to  the  weanling  rats  were 
likely  higher).  The  parental  NOEL  of  5.0 
mg/kg/day  vras  based  on  decreased  body 
weight  and  premating  weight  gain  in 
males  at  20  mg/kg/day  (HOT). 

4.  Subchronic  toxicity.  A  90-day  study 
was  conducted  in  rats  fad  diets 
containing  0. 40. 128, 1,280  ppm  (or 
approximately  0,  2, 6.4  and  64  mg/kg/ 
day.  respectively).  The  NOEL  was  2  mg/ 
kg/day.  This  was  based  on  increased 
liver  weights  at  6.4  mg/kg.  A  90-day 
feeding  study  in  mice  wras  conducted 
with  diets  that  contained  0, 100,  316  or 
1,000  ppm  (or  approximately  0, 15,  47.4. 
and  150  mg/kg/day.  respectively).  The 
NOEL  was  >  15  mg/kg/day  lowest  dose 
tested  (LDT)  besed  on  increased  liver 
weights  and  revenible  histopathological 
effiacts  in  the  liver  at  the  LDT.  A  6- 
month  feeding  study  in  dogs  was 
conducted  writh  diets  that  contained  0, 
25, 100  or  400  ppm  (or  approximately 

0,  0.625.  2.5.  and  10  mg/kg/day, 
respectively).  The  NOEL  was  2.5  mg/kg/ 
day  based  on  increased  blood  urea 
nitrogen  at  10  mg/kg/day.  A  21-day 
dermal  study  was  conducted  in  rabbits 
aldoses  of  0,  125,  500  or  2.000  mg/kg/ 
day.  The  NOEL  was  2.000  mg/kg/day 
(HDT). 

5.  Chronic  toxicity.  An  18-month 
carcinogenicity  study  was  conducted  in 
CD-I  mice  fed  diets  containing  0,  2, 10, 
80  or  320  ppm  (or  approximately  0, 0.3, 
1.5, 12,  and  48  mg/kg/day,  respectively). 
There  were  no  carcinogenic  eniBcta 
observed  under  the  conditions  of  the 
study  at  levels  up  to  and  including  12 
mg/kg/day.  A  marginal  increase  in  the 
incidence  of  hepatocellular  tumora  was 
observed  at  48  mg/kg/day,  the  (HDT) 
which  exceeded  the  mA^f^lT^llm  tolerated 
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dose  (MTD).  (Please  see  the  discussion 
by  the  EPA  HED  Carcinogenicity  Peer 
Review  Committee.) 

A  2-year  chronic  toxicity/ 
carcinogenicity  study  was  conducted  in 
rats  fed  diets  containing  0,  25, 100  or 
400  ppm  (or  0, 0.9,  3.7,  and  15.5  mg/kg/ 
day  for  males  and  0, 1.1, 4.6,  and  18.6 
mg/kg/day  for  females,  respectively). 
There  were  no  carcinogenic  effects 
observed  under  the  conditions  of  the 
study  at  levels  up  to  and  including  18.6 
g/kg/day  (HDT).  The  systemic  NOEL 
was  0.9  mg/kg/day  based  on  altered  red 
cell  parameters  and  slight/minimal 
centrilobuler  enlargement  of  the  liver  at 
3.7  mg/kg/day. 

A  1-year  fmding  study  was 
conducted  in  dogs  fed  diets  containing 
0,  25,  100  or  400  ppm  (or  approximately 
0,  0.625,  2.5,  and  10  mg/kg/day, 
respectively).  The  NOEL  was  10  mg/kg/ 
day  (HDT). 

The  Carcinogenicity  Peer  Review 
Committee  (CPRC)  of  HED  has  evaluated 
the  rat  and  mouse  cancer  studies  on 
quizalofop  along  with  other  relevant 
short-term  toxicity  studies,  mutagenicity 
studies,  and  structure  activity 
relationships.  The  CPRC  concluded, 
after  three  meetings  and  an  evaluation 
by  the  OPP  Science  Advisory  panel,  that 
the  classification  should  be  a  Category 
D  (not  classifiable  as  to  human  cancer 
potential).  No  new  cancer  studies  were 
required. 

The  first  CPRC  review  tentatively 
concluded  that  quizalofop  should  be 
classified  as  a  Category  B2  (probable 
human  carcinogen).  That  classification 
was  besed  on  liver  tumors  in  female 
rats,  ovarian  tumora  in  female  mice,  and 
liver  tumors  in  male  mice.  This 
classification  was  downgraded  to  a 
Category  C  (possible  human  carcinogen) 
at  a  second  CPRC  review.  The  change  in 
classification  was  due  to  a 
reexamination  of  the  liver  tumora  in 
female  rats  and  ovarian  timiora  in 
female  mice.  The  firet  peer  review  had 
found  a  statistically  significant  positive 
trend  for  liver  carcinomas  in  female  rats. 
Subsequent  to  this  conclusion  the  tumor 
data  was  reevaluated,  and  the 
revaluation  showed  a  reduced  number 
of  carcinomas.  Although  there  remained 
a  statistically  significant  positive  trend 
for  carcinomas  in  the  study,  the  CPRC 
concluded  that  the  carcinomas  were  not 
biologically  significant  given  the  few 
carcinomas  identified  (one  at  the  mid- 
dose  and  two  at  the  high  dose).  Noting 
that  this  level  of  carcinomas  was  within 
historical  levels,  the  CPRC  concluded 
that  administration  of  quizalofop  did 
not  appear  to  be  associated  with  the 
liver  carcinomas. 

As  to  the  ovarian  ttunon  in  female 
mice,  the  CPRC  bad  fint  attached 


importance  to  the  feet  that  these  tumors 
were  statistically  significant  at  the  high 
dose  as  compared  to  historical  control 
values  although  statistically  significant 
when  compared  to  concurrent  controls. 
However,  review  of  further  historical 
control  data  showed  that  the  level  of 
ovarian  tumora  in  the  quizalofop  study 
was  similar  to  the  background  rate  in 
several  other  studies.  Given  this 
information  and  that  the  quizalofop 
study  showed  no  hyperplasia  of  the 
ovary,  no  signs  of  endocrine  activity 
related  to  ovarian  fimction,  and  no  dose 
response  relationship,  the  CPRC 
concluded  that  the  ovarian  tumora  were 
probably  not  compound-related. 

The  findings  ofthe  second  CPRC 
review  were  presented  to  EPA's 
Scientific  Advisory  Panel  (SAP).  The 
SAP  concmred  with  the  CPRC 
conclusion  that  the  liver  tumora  in 
fismale  rats  and  the  ovary  tumora  in 
female  mice  showed  no  evidence  of 
carcinogenicity.  However,  the  SAP 
disagreed  writh  CPRC's  classification  of 
quizalofop  as  a  Category  C  based  on  the 
Uver  timiora  in  male  mice.  The  SAP 
concluded  that  the  mouse  liver  tumon 
did  not  support  such  a  classification 
because  this  tumora  occurred  at  a  dose 
above  the  MTD  and  because  they  were 
not  statistically  significant  if  a  "p"  value 
of  less  than  0.05.  The  SAP  believed  that 
such  greater  statistical  rigor  was 
appropriate  for  variable  tumor 
endpoints  such  as  male  mouse  liver 
tumora. 

Following  the  SAP  review,  the  CPRC 
changed  the  classification  for  quizalofop 
to  Category  D.  The  Category  D 
classification  is  based  on  an 
approximate  doubling  in  the  incidence 
of  male  mice  liver  tumora  between 
controls  an  the  high  dose.  This  finding 
was  not  considered  strong  raiough  to 
warrant  the  finding  of  a  Category  C 
(possible  human  carcinogen)  since  the 
increase  was  of  marginal  statistical 
'significance,  occurred  at  a  high  dose 
which  exceeded  the  predicted  MTD, 
and  occurred  in  a  study  in  which  the 
concurrent  control  for  liver  tumora  was 
somewhat  low  as  compared  to  the 
historical  controls,  while  the  hi^  dose 
control  group  was  at  the  upper  end  of 
previous  historical  control-groups. 

EPA  has  found  the  evidence  on  the 
carcinogenicity  of  quizalofop-p  ethyl 
ester  in  animals  to  be  equivocal  and 
therefore  concludes  that  quizalofop-p 
ethyl  ester  does  not  induce  cancer  in 
animals  within  the  meaning  of  the 
Delaney  clause.  Important  to  this 
conclusion  was  the  follo¥ring  evidence: 
(1)  The  only  statistically  significant 
tumor  response  that  appeara  compound- 
related  was  seen  at  a  single  dose  in  a 
single  sex  in  a  single  species;  (2)  the 


response  was  only  marginally 
statistically  significant;  (3)  the  response 
was  only  significant  when  benign  and 
malignant  tumora  were  combined;  (4) 
the  tumors  were  in  the  male  mouse 
liver;  (5)  the  tumora  were  within 
historical  controls;  and  (6)  the 
mutagenicity  studies  were  negative. 
Although  in  some  circumstances  a    , 
finding  of  animal  carcinogenicity  would 
be  made  despite  any  one,  or  even 
several,  of  the  six  factora  noted,  the 
combination  of  all  of  these  fecton  here 
cast  sufficient  doubt  on  the 
reproducibility  of  the  response  in  the 
high  dose  male  mouse  that  EPA  .  i. 

concludes  the  evidence  on 
carcinogenicity  is  equivocal. 

6.  Animal  metabolism.  The 
metabolism  of  quizalofop  ethyl  in 
animals  (rat,  goat  and  poultry)  is  well 
underatood.  ■^-phenyl  and  **C- 
quinoxaline  quizalofop  ethyl  ester 
metabolism  studies  have  been 
conducted  in  each  species.  There  are 
similarities  among  these  species  with 
respect  to  metabolism.  Quizalofop  ethyl 
is  rapidly  and  extensively  metabolized 
and  rapidly  excreted  by  rats.  The 
princ^al  metabolites  were  the 
quizalofop-p  acid  and  two 
dechlorinated  hydroxylated  forms  of  the 
acid.  Tissue  residues  were  minimal  and 
there  was  no  evidence  of  accumulation 
of  quizalofop  ethyl  or  its  metabolites  in 
the  rat 

The  primary  pathway  in  ruminants  is 
hydrolysis  of  the  ethyl  ester  to  form  the 
quizalofop-p  methyl  ester.  In  poultry, 
the  primary  metabolic  pathway  is  also 
the  hydrolysis  of  the  ethyl  ester  to  form 
the  quizalofop-p  acid,  then  the  methyl 
esterification  to  form  the  quizalofop 
methyl  ester  becomes  a  minor  pathway. 

The  nature  of  the  quizalofop  ethyl 
ester  residue  in  livestock  is  adequately 
undentood.  The  residues  of  concern  are 
quizalofop  ethyl,  quizalofop  methyl, 
and  quizalofop,  aliexpressed  as 
quizalofop  ethyl. 

7.  Metabolite  toxicology.  There  is  no 
evidence  that  the  metabolites  of 
quizalofop  ethyl  as  identified  as  either 
the  plant  or  animal  metabolism  studies 
are  of  any  toxicological  significance. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Quizalofop  ethyl 
is  a  herbicide  with  proposed  use  on 
canola.  The  only  potential  for  non- 
occupational aggregate  exposure  would 
come  from  dietary  intake. 

An  analysis  of  chronic  dietary  risk 
was  conducted  to  determine  the  impact 
of  the  possible  addition  of  canola  to  the 
Assure  label.  A  Reference  Dose  (RfD)  of 
0.009  mg/kg/day  was  used  in  the 
analyses.  Consumption  data  for  canola 
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had  to  be  astiinated  using  variotis 
production  and  usage  atatistics. 

2.  Pood.  The  first  step  in  the  analysis 
WM  to  run  the  TAS  (Tolerance 
Assessment  System)  program  using 
current  tolerances  with  an  RfD  of  0.009 
mg/kg/day.  The  Theoretical  Maximum 
Residue  Concentration  (TMRC),  based 
on  the  ciinent  tolerances,  was  0.000288 
mg/kg/day  for  the  U.S.  population  (48 
states)  and  0.000759  m^kg/day  for  the 
population  subgroup  with  the  highest 
estimated  exposure  (non-nursing  infsnts 
>  1-yr.  old).  For  the  U.S.  population 
sub^oup  this  represents  approximately 
3.2%  of  the  RID  while  for  the  most 
exposed  population  this  represents 
approximately  8.4%  of  the  RfD.  Based 
on  the  risk  estimates  arrived  at  in  tht» 
analysis,  chronic  dietary  risk  from  the 
current  uses  of  Assiire  is  minimal. 

Unfortunately  the  1977-1979  food 
consumption  database  does  not  contain 
any  coiuumption  data  for  canola  oil.  At 
the  time  the  survey  was  conducted, 
canola  oil  was  not  s  significant  part  of 
the  U.S.  diet.  Since  1977  more  canola 
oil  is  used  in  U.S.  homes,  although  total 
production  and  usage  are  still  minor  as 
compared  to  soybean  oil.  Conservative 
assumptions  were  used  to  estimate 
canola  consumption  in  the  U.S.  The 
.    USDA's  Oilseed  AnalysU  Division 
Indicated  that  an  average  of  1.1  billion 
pounds  of  canola  oil  was  used  in  the 
U.S.  annually  over  the  past  S-years.  The 
dietary  exposures  that  might  occur  by 
way  of  consumption  of  canola  oil  can  be 
estimated  by  taking  the  average  animal 
consimiption  of  canola  oil  in  the  U.S. 
(includes  both  domestically  produced 
and  imported  canola  oils)  and  dividing 
it  by  the  approximate  U.S.  population  of 
266.3  million  people.  This  gives  a  per- 
capita  consumption  estimate  for  the 
general  population.  To  calculate 
exposure,  this  number  is  divided  by  the 
average  number  of  days  in  a  year  and 
the  average  body  weight  of  a  person  (60 
kg).  (This  weight  is  1%  same  that  was 
used  by  EPA  as  part  of  their  "Food 
Factor"  system  that  predated  the  current 
Tolerance  Assessment  System).  This 
value  is  also  supported  by  taking  the 
average  weight  of  children  between  the 
ages  of  6-months  to  19-years  (36  kg) 
and  the  average  weight  of  adults  (70  kg), 
and  assuming  that  an  average  person 
lives  to  be  69-years  oid^Review  Draft  of 
the  Exposure  Factors  Handbook,  U.S. 
EPA).  Using  these  assumptions,  canola 
oil  consiunption  was  calculated  to  be 
0.088  g/ks  bw/dav. 

While  tnis  method  provides  a  useful 
estimate  of  exposure,  it  is  clearly  a 
conservstive  estimate  for  risk 
assessment  purposes,  since  this  estimate 
assumes  that  all  the  canola  oil  used  in 
the  U.S.  is  indeed  ingested.  In  reality 


some  percentage  of  any  commodity  is 
lost  between  production  and 
consumption.  In  addition,  oil  may  be 
used  in  Cooking  activities  such  as  deep- 
fet  frying  where  most  of  the  oil  is  not 
actually  eaten  but  is  discarded  or 
recycled.  With  the  understanding  that 
the  dietary  analysis  will  be  very 
conservative,  the  consumption  data  for 
canola  used  in  the  DRES  analysis  for  all 
population  subgroups  was  set  at  0.088 
g/kg  bw/day.  This  was  done  by  entering 
a  consumption  estimate  of  0.088  for 
"rapeseed"  for  all  population  subgroups 
(there  is  no  asricultuial  commodity  in 
TAS  for  canola  oil). 

When  a  tolerance  for  canola  (1.0  ppm) 
was  added  to  the  current  tolerances,  the 
TMRC  was  0.000376  mg/kg/day  for  the 
U.S.  population  (48  states)  and  0.000847 
mg/kg/day  for  the  highest  population 
subgroup  (non-nursing  in^ts  >l-yTS. 
old).  When  expressed  as  a  percentage  of 
the  RfD,  the  U.S.  population  (48  sUtes) 
was  approximately  4.2%  and  the 
highest  population  subgroup  was 
approximately  9.4%.  These  results 
indicate  that  predicted  chronic  exposure 
after  the  addition  of  a  canola  tolerance 
is  well  below  the  RfD  evmi  %vith  the 
coiuervBtive  (high)  natxire  of  the 
assumptions  that  were  made  in 
calculating  consumption. 

3.  Drinking  water.  Another  potential 
source  of  dietary  exposure  to  pesticides 
is  residues  in  drinking  water.  There  is 
no  established  Maximum  Concentration 
Level  (MCL)  for  quizalofop  ethyl  in 
water.  Based  on  the  low  use  rate  of 
quizalofop  ethyl,  and  a  use  pattern  that 
is  not  widespread  (since  the  ciurent  and 
proposed  uses  are  on  minor  crops), 
DuPont  does  not  anticipate  residues  of 
quizalofop  in  drinking  water  and 
exposure  from  this  route  is  unlikely. 

4.  Non-dietary  exposure.  Quizalofop 
ethyl  is  not  registered  for  any  use  which 
could  result  in  non-occupational,  non- 
dietary  exposure  to  the  general 
population.  fe 

D.  Cumulative  Effects 

There  is  no  evidence  to  indicate  or 
suggest  that  quizalofop  p-ethyl  has  any 
toxic  eCfocts  on  mammals  that  would  be 
cimiulative  with  those  of  any  other 
chemicals. 

E.  Safety  Determination 

1 .  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above  and  based  on  the  most 
sensitive  species  chronic  NOEL  of  0.9 
mg/kg  and  a  reference  dose  (RfD)  of 
0.009  mg/kg/day,  the  existing  tolerances 
and  proposed  use  of  quizalofop  ethyl  on 
canola  are  expected  to  utilize  4.2%  of 
the  RfD  for  the  general  U.S.  population. 
Generally,  exposures  below  100%  of  the 


RfD  are  of  no  concern  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  risk  to  human 
health.  Thus,  there  is  a  reasonable 
certainty  that  no  harm  will  result  bom 
aggregate  exposure  to  quizalofop  ethyl 
resulting  from  proposed  agriculttiral  use 
on  canola. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
quizalofop  ethyl,  data  were  considered 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit,  and  a  multi- 
generation  reproduction  study  in  rats. 
There  were  no  developmental  eCfocts 
observed  in  the  sbsence  of  maternal 
toxicity  in  the  rat  and  rabbit 
developmental  studies.  Minimal 
adaptive  or  physiologicai  effects  were 
observed  in  livers  of  weanlings  in  the  2- 
generation  rat  reproduction  study 
described  earlier.  However,  this  effiect 
was  only  observed  at  a  dose  that  Car 
exceeds  any  expected  human  exposure. 
Further,  the  NOEL  of  0.9  mg/kg/day 
bom  the  2-year  rat  study  with 
quizalofop  ethyl  which  was  used  to 
calculate  the  RfD  (discussed  above),  is 
already  lower  than  any  of  the  NOEL's 
defined  in  the  developmental  and 
reproductive  toxicity  studies  with 
quizalofop  ethyl. 

As  mentioneid  previously,  canola  oil 
is  a  very  minor  component  of  the  diet, 
and  thus  had  not  been  included  as  part 
of  the  1977-79  food  survey  used  in 
EPA's  DRES  system.  DuPont  is  not 
aware  of  specific  food  survey  data 
concerning  consumption  of  canola  oil 
by  infants  and  childien.  However,  the 
1977-79  food  survey  database  does 
provide  consumption  data  for  other 
edible  oils  for  each  of  the  population 
subgroups,  including  infuits  and 
children.  This  data  indicates  that  non- 
nursing  infants  consume  more  soybean 
and  coconut  oil  thauany  of  the  other  22 
population  subgroups,  specifically 
consuming  4.2  times  more  soybean  oil 
and  49.1  times  more  coconut  oil  than 
the  consimiption  by  the  general  U.S. 
population.  The  data  also  show  that 
children  1-6  consume  more  com, 
cottonseed,  peanut,  and  sunflower  oil 
than  any  other  subgroup  listed,  to  a 
maximum  of  2  times  more  than  the 
general  U.S.  population.  Using  this  data 
and  making  the  most  conservative 
assumption  to  extrapolate  to  canola  oil. 
we  can  estimate  that  infants  and 
children  consume  49  times  more  canola 
oil  than  does  the  U.S.  population,  and 
calculate  an  approximate  daily 
consumption  of  4.3  grams  canola  oil/kg 
body  weight  If  we  use  the  additional 
conservative  assiunptions  that  all  the 
canola  oil  consumed  contains 
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quizalofop  ethyl  residues  at  tolerance 
levels  of  1.0  ppm,  we  calculate  that  the 
TMRC  in  the  infants'  and  children's 
diets  would  be  0.000847  mg/kg/day  or 
9.4%oftheRfl3. 

As  indicated  above,  infants  and 
children  have  a  low  potential  for 
quizalofop  ethyl  exposure  because  of 
both  the  low  levels  of  canola  oil  in  the 
diet,  and  the  absence  of  detectable 
residues  in  field-treated  canola.  The 
toxicology  profile  of  quizalofop  ethyl 
demonstrates  low  mammalian  toxicity. 
Because  there  was  no  evidence  that 
offspring  were  uniquely  susceptible  to 
the  toxic  efiiscts  of  quizalofop  ethyl,  an 
additional  10-fold  uncertainty  factor 
should  not  be  required  to  protect  infants 
and  children.  Therefore,  the  RfD  of 
0.009  mg/kg/day,  which  utilizes  a  100- 
fold  safety  factor,  is  appropriate  to 
assure  a  reesonable  certainty  of  no  harm 
to  infimts  and  children  bom  aggregate 
exposure  to  quizalofop  ethyl. 

F.  International  Tolerances 

Harmonization  of  Tolerances:  Since 
there  are  no  Mexf  can  or  Codex  MRLs/ 
tolerances,  compatibility  is  not  a 
problem  at  this  time.  Compatibility 
cannot  be  achieved  with  the  Canadian 
negligible  residue  type  limit  at  0.1  ppm 
at  the  USA  use  pattern,  which  had 


findingn  of  real  residues  above  0.1  ppm. 
(James  Tompkins) 

(FK  Doc.  97-32935  Filed  12-16-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTKM 
AGENCY 

[PF-7a2;  FRL-<75^11 

Nottc*  Of  HHng  Of  PMttctde  Petittons 

AQBCY:  Environmental  Protection 


Agency  (EPA). 
action:  Notice. 


summary:  This  notice  annouinces  the 
initial  filing  of  pesticide  petitions 
proposing  die  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-782.  must  be 
received  on  or  before  January  16. 1998. 
AOORESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (7502C). 
Information  Resources  and  Services 
Division,  Office  of  Pesticides  Programs. 
Environmental  Protection  Agency,  401 
M  St,  SW..  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132. 


CM  «2, 1921  Jeffisrson  Davis  Highway. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docketOepamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
btisiness  information  should  be 
submitted  through  e-maiL 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidmtial  Business  Information" 
(CBI).  CBI  should  not  be  submiUed 
through  e-mail.  Information  marked  as 
CBI  wdll  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  mariced 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
iiupection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  WTOnMATIOH  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Product  Manager 


Joanne  MiHer  (PM  23) 

James  Tompkins  (PM 
25). 


Office  kx»lionAelephone  number 


Rm.  237.  CM  #2.  703-305-«224.  e-mail:  mi«er.)oanne©epamaH.epa.gov. 
Rm.  239,  CM  #2,  703-305-6607,  e-mail:  U)ntpldns.jame9@epamaH.epa.go¥. 


Address 


1921  Jefferson  Davis 

Nngton,  VA 
DOl 


.  Af- 


SUPPI^MBfTARY  WIF0RMAT10N:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regidations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA).  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  lPF-782) 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 


is  available  for  inspection  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  begiiming  of  this 
document 

Electronic  comments  can  be  sent 
directiy  to  EPA  at: 

opp-docketOBpamail.epa.gov 

Electronic  commraits  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format  All  conmients  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [PF-7821  and 
appropriate  petition  nimiber.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

LiatofSubfectB 

Environmental  protection. 
Agricultural  commodities.  Food 


additives.  Feed  additives,  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 
Dated:  December  3. 1997. ' 

Fstar  Caolkliis, 

Acting  Director,  RegistnMtion  Division,  Office 
of  Pesticide  Prognuns. 

Summaries  of  Petitioiis 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(dK3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 
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1.  DowElanco 
PP  6F4772 

EPA  has  nceivod  a  pesticide  petition 
(PP  6F4772)  from  DowElanco,  9330 
Zionsville  Road,  Indianapolis.  IN  46268. 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act.  21  U.S.C.  346a(d),  to  amend  40  CFR 
(>ait  180  by  establishing  a  tolerance  for 
residues  of  fluroxypyr  methylheptyl 
ester  (MHE)  and  its  only  significant 
metabolite  fluroxypyr,  free  and 
conjugated,  all  expressed  as  fluroxypyr 
in  or  on  the  raw  agricultural 
commodities  wheat,  barley,  and  oats  as 
follows:  0.5  parts  per  million  (ppm) 
(grain),  10  ppm  (straw  and  forage),  20 
ppm  (hay),  and  0.5  ppm  (aspirated  grain 
fractions,  wheat).  Because  residues  of 
fluroxypyr  MHE  or  fluroxypyr,  free  or 
conjugated,  may  occur  in  animal  feeds 
derived  from  wheat,  barley,  and  oats, 
the  following  meat  and  milk  tolerances 
are  also  being  proposed:  0.1  ppm  (meat. 
Cat.  milk,  and  meat  byproducts  except 
for  kidney)  and  0.5  ppm  (kidney).  The 
proposed  analytical  method  is  based  on 
gas  chomatography  (CC)  with  mass 
spectral  (MS)  detection.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  suCGciency  of  the 
'  submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  fluroxypyr  MHE  in  plants  (wheat) 
and  animals  (goats  and  poultry)  is 
adequately  understood  for  the  purposes 
of  this  tolerance.  A  rotational  crop  study 
showed  no  carryover  of  signiflcant 
fluroxypyr  MHE  related  residues  in 
rapraMutative  test  crops  except  for 
canal  grains  for  which  tolerances  are 
being  proposed. 

2.  Analytical  method.  There  is  a 
practical  method  (GC  with  MS 
detection)  for  measuring  levels  of 
fluroxypyr  MHE  in  or  on  food  with  a 
limit  of  detection  that  allows  monitoring 
of  food  with  residues  at  or  above  the 
levels  set  for  the  proposed  tolerances. 
Fluroxypyr  has  been  tested  through  the 
FDAs  Multiresidue  Methodology, 
Protocols  C.  D.  and  E.  The  results  have 
been  published  in  the  FDA  Pesticide 
Analytical  Manual,  Volume  1. 

3.  Magnitude  of  residues.  Magnitude 
of  residue  studies  were  conducted  for 
wheat,  barley,  and  oats.  Residues  of 
fluroxypyr  MHE  did  not  concentrate  in 
process  fractions  in  samples  treated  at  a 
7.5  X  application  rate. 


B.  Toxicologfcal  Profile 

1.  Acute  toxicity.  Fluroxypyr  MHE  has 
low  acute  toxicity.  The  rat  oral  LD,©  is 
>5000  mg/kg,  the  rabbit  dermal  LDso  is 
>2000  mg/kg,  and  the  rat  inhalation 
LCm  is  >1.0  mg/1  (1,000  mg/cubic 
meter),  the  maximum  attainable 
concentration.  In  addition,  fluroxypyr 
MHE  is  not  a  skin  sensitizer  in  guinea 
pigs,  has  no  dermal  irritation  in  rabbits, 
and  shows  mild  ocular  irritation  in 
rabbits.  The  end  use  formulation  of 
fluroxypyr  MHE  has  a  similar  low  acute 
toxicity  profile. 

2.  Genotoxicity.  Short  term  assays  for 
genotoxicity  consisting  of  a  bacterial 
reverse  mutation  assay  (Ames  test),  an 
in  vitro  assay  for  cytogenetic  damage 
using  the  Chinese  hamster  ovary  cells, 
an  in  vitrochromosomal  aberration  assay 
using  rat  lymphocytes,  and  an  in  vivo 
cytogenetic  assay  in  the  mouse  bone 
marrow  (micronucleus  test)  have  been 
conducted  with  fluroxypyr  MHE. 
DowElanco  believes  that  these  studies 
show  a  lack  of  genotoxicity.  In  addition, 
short  term  assays  for  genotoxicity 
consisting  of  an  Ames  metabolic 
activation  test,  point  mutations  at  the 
HGPRT-Locus  of  Chinese  hamster  ovary 
cells,  in  vivo  and  in  vitro  chromosomal 
aberrations  in  the  Chinese  hamster 
ovary  cells,  unscheduled  DNA  synthesis 
in  human  embryonic  cells,  and  an  assay 
in  mouse  lymphoma  cells  have  been 
conducted  with  fluroxypyr.  DowElanco 
believes  that  the  weight  of  evidence  also 
indicates  a  lack  of  genotoxicity. 

3.  Reproductive  and  developmental 
toxicity.  Developmental  studies  in  rats 
and  rabbits  were  conducted  with  both 
fluroxypyr  MHE  and  fluroxypyr.  Studies 
with  fluroxypyr  MHE  showed  maternal 
and  fetal  no  observed  effect  levels 
(NOELs)  of  300  milligram/kilogram  (mg/ 
kg/day)  (rat)  and  500  mg/kg/day  (rabbit). 
Studies  with  fluroxypyr  showed  no 
observed  adverse  effect  levels  (NOAELs) 
in  the  rat  of  250  mg/kg/day  for  maternal 
efiiBcts  and  500  mg/kg/day  for  fetal 
effects  and  a  NOEL  in  the  rabbit  of  250 
mg/kg/day  for  both  maternal  and  fetal 
effects.  DowElanco  believes  that  these 
studies  show  that  fluroxypyr  and 
fluroxyp)rr  MHE  are  not  teratogenic  nor 
will  they  interfere  with  in  utero 
development.  Two  multi-generation 
reproduction  studies  were  conducted 
with  fluroxypyr  in  rats.  The  first  in 
Wistar  rats  showed  no  effect  on  fertility 
or  reproductive  performance  and  had  a 
NOAEL  of  500  mg/kg/day  (highest  dose 
tested).  The  second  study  in  Sprague- 
Dawley  rats  showed  a  parental  NOEL  for 
systemic  effects  of  100  mg/kg/day  in    • 
male  rats  and  500  mg/kg/day  in  female 
rats.  The  NOEL  for  reproductive  effects 
was  750  mg/kg/day  for  males  and  1.000 


mg/kg/day  for  females  (highest  dose 
tested).  The  NOEL  for  neonatal  effects 
was  500  mg/kg/day. 

4.  Subchronic  toxicity.  Fluroxypyr 
MHE  showed  a  NOEL  of  1.000  mg/kg/ 
day  in  a  90-day  rat  dietary  study  and  a 
21-day  rabbit  dermal  study.  Ninety  day 
fiaeding  studies  with  fluroxypyr  showed 
NOELs  of  80  mg/kg/day  (Wistar  rats), 
700  mg/kg/day  (Fischer  344  rats),  1342 
mg/kg/day  (male  mice),  and  1.748  mg/ 
kg/day  (famale  mice).  In  a  4-week 
dietary,  range  finding  study  with 
fluroxypyr  in  dogs  the  NOEL  was  >50 
mg/kg/day. 

5.  Chronic  toxicity.  Based  on  chronic 
testing  with  fluroxypyr  in  the  mouse, 
dog.  and  rat  (two  studies),  a  reference 
dose  (RfD)  of  0.8  mg/kg/day  is  proposed 
for  fluroxyp)rr  and  fluroxypyr  MHE.  The 
RID  has  incorporated  a  100-fold  safaty 
factor  to  the  NOEL  found  in  the  rat 
chronic  test.  NOELs  found  in  the 
chronic  dietary  studies  are  as  follows: 
150  mg/kg/day  (dog),  300  mg/kg/day 
(mouse),  80  nig/kg/day  (Wistar  rats),  100 
mg/kg/day  (male  Fischer  344  rats),  and 
500  mg/kg/day  (female  Fischer  344  rats). 

6.  Animal  metabolism.  Both 
fluroxypyr  and  fluroxypyr  MHE  have 
been  evaluated  in  rat  metabolism 
studies.  In  summary,  these  studies  show 
that  fluroxypyr  MHE  is  rapidly 
hydrolyzed  and  the  fate  of  the 
hydrolysis  products,  fluroxypyr  and  1- 
methylheptanol,  are  independent  of 
whether  they  were  given  as  the  ester  or 
the  acid.  Fluroxypyr,  per  se,  was 
extensively  absoii)ed  and  rapidly 
excreted  principally  unchanged  in  the 
urine.  1-Methylheptanol  also  was 
rapidly  absorbed  and  rapidly 
eliminated.  Repeated  administration  of 
fluroxypyr  MHE  was  not  associated 
with  accumulation  in  tissues.  Also,  the 
metabolism  and  pharmacokinetics  of 
methylheptanol  are  comparable  to  that 
of  the  methylheptyl  portion  of 
fluroxypyr  MHE. 

7.  Metabolite  toxicology. 
Administration  of  fluroxypyr,  as  the 
acid  or  methylheptyl  ester,  in  a  variety 
of  toxicological  studies  has  produced 
similar  effects.  The  principal  response 
to  sufficiently  high  dosages,  whether 
administered  over  the  short-term  or,  in 
some  cases,  over  a  lifetime,  was 
nephrosis.  Fluroxypyr  is  an  organic  acid 
that  is  actively  excreted  into  the  urine 
by  the  kidney.  Thus,  the  target  organ 
and  dose  response  relationship  for 
fluroxypyr  toxicity  are  entirely 
consistent  with  the  data  on  the 
toxicokinetics  of  fluroxypyr. 
Metabolism  studies  have  shown  that 
fluroxypyr  MHE  is  rapidly  and 
completely  hydrolyzed  to  fluroxypyr 
acid  and  methylheptanol. 
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8.  Carcinogenicity.  Using  the 
Guidelines  for  Carcinogen  Risk 
Assessment  published  September  24, 
1986  (51  FR  33992).  it  is  proposed  that 
fluroxypyr  and  fluroxypyr  MHE  be 
classified  as  Croup  E  for  carcinogenicity 
(no  evidence  of  carcinogenicity)  based 
on  the  results  of  carcinogenicity  studies 
in  two  species.  DowElanco  believes  that 
there  was  no  evidence  of 
carcinogenicity  in  an  18-month  mouse 
feeding  study  and  a  24-month  rat 
feeding  study  at  all  dosages  tested.  The 
NOELs  shown  in  the  mouse  and  rat 
oncogenicity  studies  were  1 ,000  and  320 
mg/kg/day,  respectively.  A  maximum 
tolerated  dose  was  achieved  at  the  top 
dosage  level  tested  in  both  of  these 
studies  based  on  excessive  renal 
toxicity.  Thus,  the  doses  tested  are 
adequate  for  identifying  a  cancer  risk. 
Accordingly.  DowElanco  believes  that  a 
cancer  risk  assessment  is  not  needed. 

9.  Endocrine  effects.  There  is  no 
evidence  to  suggest  that  fluroxypyr  and 
fluroxypyr  HME  have  an  eSiact  on  any 
endocrine  system. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  An  over 
estimation  of  dietary  ex]x>sure  from  use 
of  fluroxypyr  MHE  on  wheat,  barley, 
oats  is  determined  by  basing  the  TMRC 
on  the  conservative  assumptions  that  all 
cereal  grain  commodities  will  havfe 
tolerance  level  residues  of  fluroxypyr 
and  that  100%  of  the  wheat,  barley,  and 
oat  crops  grown  in  the  U.S.  are  treated 
with  fluroxypyr  MHE.  The  TMRC  is 
obtained  by  multiplying  the  toleraiu:e 
residue  levels  by  the  consumption  data 
which  estimates  the  amount  of  crops 
and  related  foodstuffs  consumed  by 
various  population  subgroups.  There  are 
no  other  established  U.S.  tolerances  or 
exemption  from  tolerances  for 
fluroxypyr  MHE  and  no  other  registered 
uses  for  fluroxypyr  MHE  on  food  or  feed 
crops  in  the  United  States.  The  use  of 
a  tolerance  level  and  100%  of  crop 
treated  cleariy  results  in  an  overestimate 
of  human  exposure  and  a  safety 
determination  for  the  use  of  fluroxypyr 
MHE  on  wheat,  barley,  and  oats  that  is 
based  on  a  conservative  exposure 
assessment 

ii.  Drinking  water.  Another  potential 
source  of  dietary  exposiue  are  residues 
in  drinking  water.  Based  on  the 
available  environmental  studies 
conducted  with  fluroxypyr  MHE  and 
fluroxypyr  wherein  the  properties  of 
these  materials  show  little  persistence 
in  the  soil  environment,  there  is  no 
anticipated  exposure  to  residues  of 
fluroxypjrr  MHE  and  fluroxypyr  in 
drinldng  water.  In  addition,  Uiere  is  no 
established  Maximum  Concentration 


Level  for  residues  of  fluroxypyr  MHE 
and  fltiroxypyr  in  drinking  water. 

2.  Non-dietary  exposure.  There  are  no 
other  uses  currenUy  registered  for 
fluroxypyr  MHE  and  fluroxypyr.  The 
proposed  use  on  wheat,  barley,  and  oats 
involves  application  of  fluroxypyr  MHE 
to  crops  grown  in  an  agriculture 
environment.  Thus,  the  potential  for 
non-occupational  exposure  to  the 
general  population  is  not  expected  to  be 
significant. 

D.  Cumulative  Effects 

The  potential  for  cimiulative  effects  of 
fluroxypyr  MHE  and  fluroxypyr  and 
other  substances  that  have  a  common 
mechanism  of  toxicity  is  also 
considered.  There  is  no  reliable 
information  to  indicate  that  toxic  eSiects 
produced  by  fluroxypyr  MHE  and 
fluroxypyr  would  be  cimiulative  with 
those  of  any  other  pesticide  chemical. 
Thus,  it  is  appropriate  to  consider  only 
the  potential  risks  of  fluroxypyr  MHE 
and  fluroxypyr  in  an  aggregate  exposure 
assessment 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions  and 
the  proposed  Rfl).  the  dietary  exposure 
to  fluroxypyr  MHE  use  on  wheat,  barley, 
and  oats  will  utilize  0.2%  of  the  RfD  for 
the  U.S.  population.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Since  there  are  no 
anticipated  residues  in  drinking  water 
or  bom  other  non-occupational  sources 
and  no  reliable  information  exists  on 
cumulative  effects  due  to  common 
mechanism  of  toxicity,  the  aggregate 
exposure  to  fluroxypyr  MHE  is 
adequately  represented  by  the  dietary 
route.  Thus.  DowElanco  believes  that 
there  is  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  fluroxypyr  MHE  residues  on 
wheat,  barley,  and  oats. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
fluroxypyr  MHE,  data  fitim 
developmental  toxicity  studies  in  rats 
and  rabbits  and  a  2-generation 
reproduction  study  in  the  rat  are 
considered.  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  pesticide  exposure 
during  prenatal  development. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  and  potential 


systemic  toxicity  of  mating  animals  and 
on  various  parameters  associated  ««rith 
the  well-being  of  pups. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for,pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  database.  Based  on  the  current 
toxicological  data  requirements,  the 
database  for  fluroxypyr  MHE  relative  to 
pre-  and  post-natal  effects  for  children 
is  complete.  Further,  for  fluroxypyr 
MHE.  die  NOEL  in  the  chronic  feeding 
studies  which  was  used  to  calculate  the 
RfD  (0.8  mg/kg/day)  is  already  lower 
than  the  NOELs  from  the  developmental 
studies  in  rats  and  rabbits  by  a  factor  of 
more  than  three. 

Concerning  the  reproduction  studies 
in  rats,  the  pup  effects  shown  at  the 
highest  dose  tested  (1,000  mg/kg/day) 
were  attributed  to  maternal  toxicity. 
Therefore.  DowElanco  concludes  that  an 
additional  uncertainty  factor  is  not 
needed  and  that  the  RfD  at  0.8  mg/kg/ 
day  is  appropriate  for  assessing  risk  to 
infants  and  children. 

As  noted  above  for  the  general  U.S. 
population,  aggregate  exposure  for 
infants  and  children  will  result  from  the 
dietary  (i.e.  not  drinking  water  or  non- 
occupational) route  of  exposure.  In 
addition,  there  is  no  reliable 
information  that  shows  cumulative 
effects  based  on  a  common  mechanism 
of  toxicity  for  infants  and  children. 
Using  the  conservative  exposure 
assumptions  previously  described,  the 
percent  RfD  utilized  by  the  aggregate 
dietary  exposure  to  residues  of 
fluroxypyr  MHE  on  wheat,  barley,  and 
oats  is  0.6%  for  children  1  to  6  years 
old,  the  most  sensitive  population 
subgroup.  Thus,  based  on  the 
completeness  and  reliabiUty  of  the 
toxicity  data  and  the  conservative 
exposure  assessment,  DowElanco 
believes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  fluroxypyr  MHE  residues  on 
wheat,  barley,  and  oats. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
leveb  established  for  residues  of 
fluroxjrpyr  MHE  and  fluroxypyr  on  any 
food  or  feed  crop.  (J.  Miller) 

2.  E  J.  du  Pont  de  Nemours  and 
Company 

PP  1F4032 

EPA  has  received  a  {>esticide  petition 
(PP  1F4032)  from  E.L  du  Pont  de 
Nemours  and  Company,  Barley  Mill 
Plaza,  Walker's  Mill  Bldg.  37, 
Wilmington.  DE  19880-0038.  proposing 
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pursuant  to  section  408(d)  of  the  Federal 
Food,  Drum  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
ethametsulfuron  in  or  on  the  raw 
agricultural  commodity  canola  at  0.1 
ppm.  EP^  has  determined  that  the 
petition  contains  data  or  information 
rwgirding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA: 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
panting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
nature  of  the  residues  of 
ethametsulfuron  methyl  is  adequately 
understood.  The  unmetabolized  parent 
compound  was  the  major  residue  found 
in  a  canola  metabolism  study  up  to  30 
days  after  application.  The  principal 
route  of  metabolic  breakdown  of 
ethametsulfuron  methyl  in  canola  is 
dealkylaUon  ttom  the  triazine  ring.  The 
initial  step  in  the  metabolic  breakdown 
is  daathyiation  to  form  O-deethyl 
adiMBalnilfuron  methyl.  Further 
metabolism  forms  ^-demethyl-O- 
deethyl  ethametsulfuron  methyl  and 
more  minor  polar  metabolites.  For 
purpoaaa  of  establishing  the  proposed 
tolerance,  the  parent  compound 
ethametsulfuron  methyl  is  the  only 
residue  of  concern. 

The  available  metabolism  studies 
indicate  that  total  radioactive  residuaa 
found  in  mature  seeds,  when  rapcaeed 
was  treated  at  a  rate  equivalent  to  the 
proposed  application  rate,  ranged  from 
0.008  to  0.012  ppm.  These  terminal 
residues  may  consist  of  the  parent 
compound,  O-deethyl  ethametsulfuron 
methyl,  O-deethyl-N-demethyl 
ethametsulfuron  methyl  and  other 
minor  metabolites. 

2.  Analytical  method.  Analytical 
methoda  are  available  to  measure  the 
parent  compound  In  oil  seeds,  and  in  oil 
seed  processing  fractions.  The 
quantification  of  ethametsulfuron 
methyl  is  by  normal  phase  high 
performance  liquid  chromatography 
(HPLC)  using  a  photoconductivity 
detector.  The  Limit  of  Quantitation 
(LOQ)  for  the  analytical  method  is  0.02 
ppm. 

3.  Magnitude  (^ residues — i. 
Magnitude  of  the  residue  in  plants.  The 
results  of  the  seed  analyses  from  canola/ 
seed  show  that  no  detectable  residues  of 
ethametsulfuron  methyl  were  found  in 
canola/seed  harvested  60  to  137  days 
after  treatment  at  exaggerated  rates  of  3X 
of  the  normal  application  rate. 


ii.  Magnitude  of  the  residue  in 
processed  commodities.  Analyses  of 
canola  processed  fractions  (whole  seed, 
pressed  cake.  desolvenUzed  meal,  crude 
oil,  pressed  oil,  solvent  extracted  oil. 
degummed  oil,  refined  washed  oil. 
refined  bleached  oil,  and  deodorized 
oil)  show  that  levels  of  ethametsulfuron 
methyl  were  found  to  be  less  than  0.02 
ppm,  the  limit  of  quantitation  of  the 
method  in  all  of  the  fractions  evaluated. 
All  of  the  processed  fractions  were 
obtained  from  seed  harvested  92  days 
after  application  at  proposed  use  rates 
and  exaggerated  rates. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Based  on  EPA 

criteria,  ethametsulfuron  methyl  is 
relatively  non-toxic,  and  be  categorized 
as  Toxicity  Category  IV  (oral  and 
inhalation  routes)  and  Category  III 
(dermal  exposure).  LOji^  are  >5,000  mg/ 
kg  for  acute  oral  toxicity  in  rats.  >2.000 
rog/kg  for  acute  dermal  toxicity  in 
rabbits,  and  >S.7  mg/L  for  acute 
inhalation  toxicity  in  rats.  For  technical 
grade  active  ingredient,  primary  eye 
irritation  in  rabbits  is  classified  as  Tox 
Cat  II.  For  formulated  product,  primary 
eye  irritation  in  rabbits  is  classified  as 
Tox  Cat  IV.  Ptimanr  dermal  irritation  in 
rabbiU  is  claasiiled  as  Tox  Cat  fV. 
Dermal  sensitization  in  guinea  pigs  is 
classified  as  "Not  a  skin  sensitizer." 

2.  Genotoxicity.  This  compound  was 
negative  in  the  following  tests  that  have 
baan  conducted  to  determine  the 
genotoxic  and  mutagenic  potential  of 
ethametsulfuron  methyl:  Mutagenicity 
aaaajrs  conducted  in  bacteria  (Ames  test) 
and  in  cultured  Chinese  Hamster  Ovary 
cells:  a  test  that  measures  the  induction 
of  chromosomal  aberrations  in  bone 
marrow  cells  isolated  from  rats  treated 
with  ethametsulfuron  methyl; 
micronuclei  induction  in  bone  marrow 
cells  from  mice;  and  negative  in  a  text 
that  measures  DNA  damage  in  cultured 
rat  liver  cells.  Based  on  the  weight  of 
these  data,  E.I  du  Pont  concludes  that 
ethametsulfuron  methyl  is  neither 
genotoxic  or  mutagenic. 

3.  Reproductive  and  developmental 
toxicity.  A  2-generation,  four  litter 
reproduction  study  with  CD  rats  treated 
with  dietary  levels  of  0.  250,  5,000, 
20,000  ppm  of  ethametsulfuron  methyl 
fisiled  to  reveal  any  evidence  suggestive 
of  an  adverse  effect  on  reproductive 
potential.  A  NOEL  was  indicated  at  the 
mid  dose  level  of  5.000  ppm  (equivalent 
to  approx.  433  mg/kg  b.w./day,  actual 
intake)  based  on  significantly  (p<0.5) 
decreased  body  weights  in  the  high  dose 
treated  FO  and  Fl  generation  males. 

A  developmental  toxicity  study  of 
ethametsulfuron  methyl  in  rabbits 
indicated  that  dams  administered  4.000 


mg/kg  (highest  dose  tested)  had  a  higher 
mortality  rate,  lower  food  consumption 
and  body  weight  gains,  increased 
incidences  of  gross  clinical  signs  of 
toxicity  and  of  abortions,  and  increased 
absolute  and  relative  liver  weights. 
Absolute  and  relative  liver  weights  were 
also  slightiy  greater  for  dams 
administered  1,000  mg/kg.  There  were 
no  compound-related  effects  observed 
for  dams  administered  250  mg/kg. 

Dams  administered  4,000  mg/kg  also 
had  a  decrease  in  the  number  of  live 
fetuses.  This  was  related  to  an  increase 
in  the  number  of  early  resorptioiu. 
There  were  no  other  compound-related 
effects  on  the  dams,  nor  were  there  any 
effects  on  fetal  weights,  malformations 
or  variations  incidences.  The  NOELs  for 
this  study  were  250  mg/kg  for  the  dams 
and  1,000  mg/kg  for  the  fetus. 
Ethametsulfuron  methyl  was  neither 
teratogenic  in  rabbits  nor  uniquely  toxic 
to  the  conceptus. 

A  developmental  toxicity  study  was 
also  conducted  in  rats  treated  at  doses 
of  0,  60,  250.  1,000.  or  4,000  mg/kg. 
Among  the  dams  of  the  groups  given 
ethametsulfuron  methyl,  no  compound- 
related  mortality  or  clinical 
abnormalities  were  observed.  For  the 
treatment  period,  the  high  dose  group 
had  a  lower  weight  gain  and 
significantly  decreased  food 
consumption  compared  to  the  control 
group.  No  other  significant  differences 
in  body  weight  changes  or  food 
consumption  were  observed.  A 
significant  trend  was  indicated  for  mean 
fetal  weight  and  the  mean  fetal  weight 
of  the  high  dose  group  was  lower  than 
that  of  the  control  group.  No  significant 
differences  were  observed  in  the  rates  of 
malformations  or  developmental 
variations.  Under  the  conditions  of  the 
study,  the  apparent  no  effect  level  for 
the  dam  and  fetus  was  1 ,000  mg/kg/day. 
Thus  ethametsulfuron  methyl  was  not 
uniquely  toxic  to  the  conceptus  nor  was 
it  teratogenic  in  rats. 

4.  Subchronic  toxicity — i.  Rat.  A  90- 
day  feeding  study  followed  by  a  1- 
generation  reproduction  phase  in  rats  at 
dietary  levels  of  0,  100. 1.000.  and  5.000 
ppm  of  ethametsulfuron  methyl  feiled  to 
elicit  any  signs  of  overt  toxicity  or  any 
adverse  effect  on  reproductive 
performance  at  levels  as  high  as  5.000 
ppm  (equivalent  to  0.5%  of  the  diet  or 
approximately  409  mg/kg  b.w./day, 
actual  intake).  The  No  Observed 
Adverse  Effect  Level  (NOAEL)  for  this 
study  was,  therefore,  the  high  dose  level 
of  5. 000  ppm. 

ii.  Mouse.  A  90-day  dietary  feeding 
study  in  CD-I  mice  at  levels  of  0,  50, 
500.  2.500  and  5,000  ppm  indicated  a 
No  Observed  Effect  Level  (NOEL)  for 
females  and  a  NOAEL  for  males  set  at 
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the  high  dose  level  of  5.000  ppm 
(equivalent  to  approximate  687  mg/kg 
b.w./day.  actual  intake  for  males). 

iii.  Dog.  Dietary  administration  of 
technical  ethametsulfuron  methyl  to 
dogs  for  90  days  at  levels  of  0, 100. 
3,500  or  10,000  ppm  feiled  to  reveal  any 
evidence  of  treatment-related  toxicity  at 
levels  as  high  as  10,000  ppm  (equivalent 
to  1%  of  the  diet  or  approximately  386 
mg/kg  b.w./day,  based  on  actual  intake). 

5.  Chronic  toxicity — i.  Rat. 
Administration  of  ethametsulfuron 
methyl  to  Sprague-Dawley  rats  for  up  to 
24  months  at  dietary  levels  of  0,  50,  500 
and  5,000  ppm  revealed  a  NOAEL  for 
in-life  parametera  of  5,000  ppm 
(equivalent  to  238.5  mg/kg  b.w./day, 
actual  intake),  based  on  questionable 
toxicological  significance  of  decreased 
(p<0.05)  serum  sodiiun  levels  in  both 
the  5.000  ppm  treated  males  and 
females  during  the  firat  12  months  of 
treatment.  The  effiscts  on  serum  sodium 
levels  in  the  high  dose  groups  were 
described  as  mild  (representing  a 
decrease  in  2-6%  of  the  control  values) 
and  occurring  in  the  absence  of  any 
associated  pathological  changes  in  the 
kidney.  Treatment  with  the  test  material 
at  dietary  levels  as  high  as  5,000  ppm 
(equivalent  to  0.5%  of  the  diet)  feiled  to 
elicit  any  evidence  of  treatment-related 
neoplastic  potential. 

ii.  Dogs.  Chronic  dietary 
administration  of  the  test  material  to 
dogs  at  levels  of  0,  250,  3,000  and 
15,000  ppm  for  1-year  indicated  a  NOEL 
of  3.000  ppm,  equivalent  to 
approximately  87  mg/kg  b.w./day  actual 
intake,  based  on  compotmd-related 
effects  expressed  in  the  15,000  ppm 
treated  group  as  decreased  body  weight 
gain  and  food  efficiency  values  in  the 
males.  Significantly  decreased  serum 
sodiimi  levels  in  both  sexes  at  the  high 
dose  treated  level  were  not  associated 
with  any  evidence  of  renal  pathology.  In 
the  absence  of  any  collaborative  clinical 
or  pathological  findings  differences  in 
organ  wei^ts  relative  to  body  or  brain 
weight  were  considered  to  be  of 
doubtful  biological  significance. 

iii.  Mouse.  Administration  of  the  test 
material  to  CD-I  mice  at  dietary  levels 
of  0.  25.  500.  and  5.000  ppm  for  the 
period  of  up  to  78  weeks  feiled  to  reveal 
any  overt  signs  of  treatment-related 
toxicity  of  dietary  levels  of  up  to  5.000 
ppm  (equivalent  to  818  mg/kg  bwt/day, 
actual  intake).  Although  a  direct  effect 
of  treatment  on  body  weights  or  weight 
gains  cpuld  not  be  established,  overall 
body  weight  gain  in  the  5,000  ppm 
treated  male  mice  was  depressed  (non- 
significant, p>O.0S)  by  10%  when 
compared  to  the  controls.  There  was  no 
evidence  of  any  treatment-Delated 
oncogenic  potential. 


6.  Animal  metabolism.  When 
administered  via  oral  gavage  to  rats, 
ethametsulfuron  methyl  was  rapidly 
metabolized  and  excreted  in  the  urine 
and  feces.  Within  3  days,  greater  than 
90%  of  the  administered  dose  was 
excreted  by  male  rats  and  greater  than 
80%  was  excreted  by  females. 
Approximately  50%  of  the  administered 
dose  was  excreted  as  unchanged 
ethametsulfuron  methyl.  The  remainder 
was  converted  predominately  to  N- 
demethyl  ethametsulfuron  methyl  and 
O-deethyl  ethametsulfuron  methyl, 
which  are  considered  by  by-products  of 
cytochrome  P450-mediated  reactions. 
Less  than  0.02%  of  the  administered 
dose  remained  in  the  carcass  or  tissues. 
There  was  no  significant  or  preferential 
accumulation  of  ethametsulfuron 
methyl  or  its  metabolites  in  any  tissue. 
Because  of  the  short  excretion  half-life, 
repeated  daily  exposures  are  not 
expected  to  result  in  significant  body 
burdens  of  ethametsulfuron  methyl. 

7.  Metabolite  toxicology.  There  is  no 
evidence  that  the  metabolites  of 
ethametsulfuron  methyl  as  identified  as 
either  the  plant  or  animal  metabolism 
studies  are  of  any  toxicolt^cal 
significance. 

8.  Endocrine  effects.  No  special 
studies  investigating  potential 
estrogenic  or  endocrine  effects  of 
ethametsulfuron  methyl  have  been 
conducted.  However,  the  standard 
battery  of  required  toxicology  studies 
have  been  completed.  These  include  an 
evaluation  of  the  potential  effects  on 
reproduction  and  development,  and  an 
evaluation  of  the  pathology  of  the 
endocrine  organs  following  repeated  or 
long-term  exposure.  Based  on  these 
studies  there  is  no  evidence  to  suggest 
that  ethametsulfuron  methyl  has  an 
effect  on  the  endocrine  system. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  Based 
on  the  residue  data  and  the  proposed 
single-crop  use,  potential  for  dietary 
exposure  of  ethametsulfuron  methyl 
from  food  sources  is  extremely  low. 
Residue  studies  have  shown  no  residues 
above  the  LOQ  (residues  <0.02  ppm)  in 
any  canola  seed  samples  evaluated, 
including  the  canola  oil  processed 
fractions.  No  dietary  exposiue  is 
anticipated  frtim  secondary  residues  in 
meat  or  milk.  Although  canola  meal  is 
considered  a  minor  feedstuff  for  catUe 
and  poultry  (representing  a  maximum  of 
15%  of  an  aniinal's  diet),  field  residue 
studies  showed  ethametsulfuron  methyl 
residues  were  all  below  the  LOQ  (<0.02 
ppm)  in  all  of  the  canola  RACs  and 
processed  fractions,  including  meal, 
even  when  the  crop  was  treated  at  2-3X 
the  proposed  maximum  use  rate. 


Direct  human  consumption  of  canola 
as  a  food  commodity  in  die  United 
States  is  extremely  low.  Canola  is  a 
minor  crop  in  the  U.S.,  and  the  only 
canola  fraction  used  as  a  food  product 
is  the  refined  canola  oil.  A  dietary  risk 
evaluation  (DRES)  was  conducted  to 
determine  the  theoretical  maximum 
residue  contribution  of  ethametsulfuron 
methyl  in  the  diet  as  a  result  of 
agricultural  use  on  canola. 
Unfortunately,  consumption  data  for 
canola  oil  does  not  exist  in  the  1977- 
1979  food  consumption  database  used 
in  EPA's  DRES  system,  since  at  that 
time,  canola  oil  was  not  a  significant 
part  of  the  U.S.  diet  Since  1977  more 
canola  oil  is  used  in  U.S.  homes, 
although  total  production  and  usage  are 
still  minor  when  compared  to  other 
edible  oils  such,  as  soybean  oil. 

Conservative  assiunptions  were  used 
to  estimate  canola  consumption  in  the 
United  States.  The  USDAs  Oilseed 
Analysis  Division  has  indicated  that  an 
average  of  1.1  billion  pounds  of  canola 
oil  was  used  in  the  United  States 
annually  over  the  past  5  years.  The 
dietary  exposures  that  might  occur  by 
way  of  canola  oil  consumption  can  be 
estimated  by  taking  the  average  annual 
use  of  canola  oil  in  the  United  States 
(includes  both  domestically  produced 
and  imported  canola  oils)  and  dividing 
it  by  the  approximate  US  population  of 
266.3  million  people.  This  provides  a 
per-capita  consumption  estimate  for  the 
general  population.  Using  this 
approach,  total  canola  oil  consumption 
on  a  grams  per  kg  body  weight  per  day 
was  calculated  by  dividing  by  the 
average  days  in  a  year  and  average  body 
weight  of  a  person  (60  kg).  The  60  kg 
value  is  used  by  the  US  EPA  as  part  of 
their  "Food  Factor"  system,  and  is  also 
supported  by  taking  the  average  weight 
of  children  between  the  ages  of  6 
months  to  19  years  (36  kg)  and  the 
average  weight  of  adults  of  70  kg  aiul 
assiuning  a  69  year  life  span  (as 
proposed  in  the  review  draft  of  the  US 
EPA's  Exposure  Factors  Handbook). 
Using  these  assumptioiu,  canola  oil 
consumption  was  calcidated  to  be  0.088 

g/kg  bw/dav. 

While  this  method  provides  a  useful 
approximation  of  canola  consumption, 
this  is  clearly  a  conservative  estimate  for 
risk  assessment  purposes,  since  this 
estimate  assumes  that  all  of  the  canola 
oil  used  in  the  US  is  indeed  ingested.  In 
reality,  not  all  the  oil  that  is  used  in 
cooking  or  deep-fet  frying  is  consumed 
but  instead,  is  discarded  or  recycled. 
Another  indication  that  the 
consumption  value  of  0.088  g/kg  bw/ 
day  is  an  over-estimate  is  from  the 
USDA's  1989-1992  food  survey  (not  yet 
included  in  the  EPA's  DRES  system). 
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which  indicates  canola  oil  consumption 
is  0.00023  g/kg/day  for  the  general  U.S. 
population. 

Using  the  consumption  estimate  of 
0.088  g  canola  oil/  kg  bw/day  for  the 
general  US  population,  and  assuming 
that  100%  of  the  canola  crop  is  treated 
with  athametsulfuron  methyl  and  all 
canola  consumed  contains  residues  at 
the  proposed  tolerance  level  of  0.1  ppm, 
the  theoretical  maximum  residue 
contribution  of  ethametsulfuron  methyl 
in  the  diet  is  calculated  to  be  0.00001 
mg/kg/day  or  <0.01%  of  the  RID  of  0.87 

li.  Drinking  water.  Another  potential 
source  of  dietary  exposure  to  pesticides 
are  residues  in  drinking  water.  There  is 
DO  established  Maximum  Concentration 
Level  (MCL)  for  ethametsulfuron  methyl 
in  water.  Based  on  the  low  use  rate  of 
ethametsulfuron  methyl,  and  a  use 
pattern  that  is  not  mdespread  (since  the 
only  proposed  use  is  on  a  minor  crop). 
DuPont  does  not  anticipate  residues  of 
ethametsulfuron  in  drinking  water  und 
exposure  from  this  route  is  unlikely. 

2.  Son-dietary  exposure. 
Ethametsulfuron  methyl  is  not 
ilgUtered  for  any  use  which  could 
loeult  in  non -occupational,  non-dietary 
exposure  to  the  general  population. 
Ethametsulfuron  methyl  is  a  herbicide 
with  proposed  use  only  on  canola. 
There  are  no  other  flood  uses,  nor  an 
there  any  residential  or  non-crop  uses  of 
this  active  ingredient.  Therefore,  the 
only  potential  for  non-occupational 
*88i^BtB  exposure  would  come  from 
dietary  intake. 

D.  Cumulative  Effects 

Ethametsulfuron  methyl  belongs  to 
the  sulfonylurea  class  of  compoimds. 
Other  compounds  in  this  class  are 
registered  herbicides.  However,  the 
herbicidal  activity  of  the  sulfonylureas 
is  due  to  the  inhibition  of  acetolactase 
synthase  (ALS).  an  enzyme  only  found 
in  plants.  ALS  is  part  of  the  biosynthetic 
pathway  leading  to  the  formation  of 
bfanched  chain  amino  acids.  Animals 
lack  ALS  and  this  biosynthetic  pathway. 
This  lack  of  ALS  contributes  to  the  low 
toxicity  of  the  sulfonylurea  compounds 
in  animals.  There  is  no  evidence  to 
indicate  or  suggest  that  ethametsulfuron 
methyl  has  any  toxic  effects  on 
mammals  that  would  be  cumulative 
with  those  of  any  other  chemicals. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above  and  based  on  the  most 
sensitive  species  chronic  NOEL  of  87 
mg/kg  and  a  Reference  Dose  (RfD)  of 
0.87  mg/kg/day.  the  proposed  use  of 
ethametsulfuron  methyl  on  canola  is 


expected  to  utilize  0.001%  of  the  Rfl) 
for  the  general  U.S.  population. 
Generally,  exposures  below  100  percent 
of  the  RfD  are  of  no  concern  because  the 
RfD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  risk  to 
human  health.  Thus.  DuPont  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  bom  aggregate 
exposure  to  ethametsulfuron  methyl 
resulting  from  proposed  agricultural  use 
on  canola. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
ethametsulfuron  methyl,  data  were 
considered  from  developmental  toxicity 
studies  in  the  rat  and  raobit,  and  a 
multi-generation  reproduction  study  in 
rats.  The  developmental  toxicity  studies 
demonstrated  that  even  at  the  high  oral 
doses  used  in  these  studies  (up  to  4.000 
mg/kg  in  rabbits  and  rats),  no 
teratogenic  effects  were  found  in  either 
sfwcies  nor  was  the  compound  found  to 
be  uniquely  toxic  to  the  conceptus. 

The  2-generation  reproduction  study 
In  rata  treated  at  dietary  levels  as  high 
as  20,000  ppm  on  a  daily  basis 
throughout  2  senentions  (equivalent  to 
1.582  mg/kg/diy  for  males  and  1817 
mg/kg/day  tor  females),  showed  no 
evidence  of  effects  on  reproductive 
performance  in  the  adults,  or  evidence 
of  gross  or  histopathological  efiects  in 
the  adult  or  wreanling  rats  in  any  test 
group.  This  study  indicates  that 
ethametsulfuron  methyl  is  not  a 
reproductive  toxicant 

As  mentioned  previously,  canola  oil 
is  a  very  minor  component  of  the  diet, 
and  thus  had  not  been  included  as  part 
of  the  1977-79  food  survey  used  in 
EPA's  DRES  system.  DuPont  is  not 
aware  of  specific  food  survey  data 
concerning  consumption  of  canola  oil 
by  in£uits  and  children.  However,  the 
1977-79  food  survey  daUbase  does 
provide  consumption  data  for  other 
edible  oils  for  each  of  the  population 
subgroups,  including  in£uits  and 
children.  This  data  indicate  that  non- 
nursing  infants  consiune  more  soybean 
and  coconut  oil  than  any  of  the  other  22 
population  subgroups,  specifically 
consuming  4.2  times  more  soybean  oil 
and  49.1  times  more  coconut  oil  than 
the  consiunption  by  the  general  US 
population.  The  data  also  show  that 
children  1-6  consume  more  com. 
cottonseed,  peanut  and  sunflower  oil 
than  any  other  subgroup  listed,  to  a 
maximum  of  2  times  more  than  the 
general  U.S.  population.  Using  these 
data  and  making  the  most  conservative 
assiunption  to  extrapolate  to  canola  oil, 
we  can  estimate  that  infuits  and 
childten  consume  49  times  more  canola 


oil  than  does  the  U.S.  population,  and 
calculate  an  approximate  daily 
consiunption  of  4.3  g  canola  oil/kg  body 
weight.  If  we  use  the  additional 
conservative  assumptions  that  all  the 
canola  oil  consumed  contains 
ethametsulfuron  methyl  residues  at 
tolerance  levels  of  0.1  ppm.  we  calculate 
that  the  maximum  theoretical  residue 
concentration  of  ethametsulfuron 
methyl  in  the  in&nts'  and  children's 
diets  would  be  0.00049  mg/kg/day  or 
<0.05%oftheRfD. 

As  indicated  above.  DuPont 
concludes  that  infants  and  children 
have  a  low  potential  for 
ethametsulfuron  methyl  exposure 
because  of  both  the  low  level  of  canola 
oil  in  the  diet,  and  the  absence  of 
detectable  residues  in  field-treated 
canola.  The  toxicology  profile  of 
ethametsulfuron  methyl  demonstrates' 
low  mammalian  toxicity,  and  results 
from  the  developmental  and 
reproduction  studies  indicate  that  there 
is  no  additional  sensitivity  for  in£uita 
and  children.  Therefore,  DuPont 
concludes  that  an  additional  safety 
(uncertainty)  factor  is  not  warranted  and 
the  RfD  of  0.87  mg/kg  body  weight/day. 
which  utilizes  a  100-fold  safety  factor,  is 
appropriate  to  assure  a  reasonable 
certainty  of  no  harm  to  infants  and   - 
children  from  aggregate  exposure  to 
ethametsulfuron  methyl. 

F.  International  Tolerances 

Ethametsulfuron  methyl  and  its  end- 
use  product  Muster  are  registered  only 
in  Canada  on  canola/rape  and  mustard 
%vith  a  MRL  value  of  0.1  ppm.  A  CODEX 
tolerance  for  ethametsulniron  methyl 
has  not  been  established.  (Jim 
Tompkins) 

3.  Monaaato 

PP  7F4840 

EPA  has  received  a  pesticide  petition 
(PP  7F4840)  from  Monsanto.  Suite  1100, 
700  14th  St.,  NW..  Washington.  DC 
2005.  proposing  purauant  to  section 
408(d)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act,  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180  by  establishing 
a  tolerance  for  residues  of  sulfosulfuron 
l-(4.6-dimethoxypyrimidin-2-yl)-3-((2- 
ethanesulfonyl-iradazol  1 ,2-a]pyridine-3- 
yl)sulfonylurea  in  or  on  the  raw 
agricultural  commodities.  The  proposed 
analytical  method  involves  hydrolyzing 
sulfosulfuron  and  its  imadazopyridine- 
containing  metabolites  under  acidic 
conditions  to  the  common  chemophore, 
ethyl  sulfbne.  Ethyl  sulfone  is  then 
separated  and  quantitated  by  High 
Performance  Liquid  Chromatography 
(HPLC)  witl;  fluorescence  detection. 
EPA  has  determined  that  the  petition 
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contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Metabolism  of 
sulfosulfuron  in  plants  is  negligible.  The 
nature  of  the  major  sulfosulforon 
residues  in  wheat  matrices  depends 
primarily  on  the  mode  of  application 
with  reliance  upon  metabolism  in  the 
soil. 

Postemergence  applications  result  in 
residues  that  are  mostly  made  up  of 
parent  compound,  with  small  amounts 
of  five  to  six  metabolites  that  together 
make  up  less  than  15%  of  the  total 
radioactive  residue. 

Preemeigence  application  result  in 
soil  degradation  of  the  parent 
compound  followed  by  uptake  primarily 
of  the  imidazopyridine  ring-containing 
metabolites  and  small  amounts  of  the 
parent  compound.  The  p3rrimidine  ring- 
containing  metabolites  under  these 
conditions  are  tightly  bound  to  the  soil, 
resulting  in  negligible  uptake  of  these 
residues.  Little  further  metabolism  of 
the  imidazopyridine  metabolites  takes 
place  in  the  plant.  The  predomiiuuat 
residues  resulting  bttm  preemergence 
applications  were  sulfonamide  (22% 
TRR)  and  guanidine  (18.3%  TRR). 

In  both  cases,  translocation  of  residue 
to  the  grain  is  negligible.  The  highest 
residues  are  obsOTved  following 
postemergence  applications  and  the 
residues  are  primarily  parent 
compound. 

In  rotational  crops,  residues  were  low, 
with  the  TRR's  not  exceeding  0.01  ppm 
in  most  crops.  The  most  abundant 
metabolite  was  sulfonamide,  with  low 
levels  of  a  sulfonamide-sugar  conjugate 
and  parent  compound  also  observed. 

2.  Analytical  method.  The  primary 
crop  (wheat)  residue  and  the  secondary 
(animal  products)  residues  are  analjrzed 
as  total  residue  by  hydrolyzing 
sulfosulfuron  and  its  imadazopyridine- 
containing  metabolites  under  acidic 
conditions  to  the  common  chemophore. 
ethyl  sulfone.  Ethyl  sulfone  is  then 
separated  and  quantitated  by  High 
Performance  Liquid  Chromatography 
(HPLC)  with  fluorescence  detection. 

3.  Magnitude  of  residues.  EPA  has 
received  a  pesticide  petition  from 
Monsanto  Company  proposing  to  amend 
40  CFR  part  180  by  establishing  a 
tolerance  for  residues  of  the  herbicide 
sulfosulfuron  in  or  on  the  following: 


Commodtty 

Psft  p6r  fTnNion 
(ppm) 

Whea 

grain 

0.01  ppm  (limit  of 

quantitatior) 

O.OOeppm) 

straw 

ai  ppm 

hay 

0.3  ppm 

forage 

3.0  ppm 

mMc 

a004ppm 

(at 

0004  ppm 

meat 

0.004  ppm 

0.004  ppm 

meat  by-products 

0.1  ppm 

kidney 

0.1  ppm 

liver 

0.1  ppm 

B.  Toxicological  Prt^e 

1.  Acute  toxicity.  A  rat  acute  oral 
study  with  an  LDjo  of  >5,000  mg/kg. 
EPA  Category  IV.  A  rabbit  acute  dermal 
study  wi£  an  LDjo  of  >5.000  mg/kg. 
EPA  Category  IV.  A  rat  inhalation  study 
with  and  LCso  of  >3.0  mg/1,  the  highest 
concentration  generated,  EPA  Category 
IV.  A  primary  eye  irritation  study  in  the 
rabbit  showing  moderate  eye  irritation. 
EPA  Category  m.  A  primary  dermal 
irritation  study  in  the  rabbit  showing 
essentially  no  irritation,  EPA  Category 
IV.  A  dermal  sensitization  study  in  the 
guinea  pig  showing  no  potential  for 
sensitization.  Acute  and  subchronic 
neurotoxicity  studies  in  rats 
demonstrating  no  neurotoxicity 
potential.  Sulfosulfuron  has  a  low  order 
of  acute  toxicity. 

2.  Genotoxicity.  An  in  vitro  Ames/ 
Salmonella  mutagenicity  assay  in  five 
commonly  used  strains  was  negative  for 
mutagenic  potential. 

An  in  vitro  CHO/HGPRT  Gene 
Mutation  assay  was  negative  for 
mutagenicity  up  to  the  limit  of 
solubility. 

An  in  vitro  chromosomal  aberration 
test  in  cultured  mammalian  cells 
demonstrated  the  induction  of 
chromosomal  aberrations  only  imder 
conditions  of  prolonged  incubation  at 
high  dose  levels  that  exceeded  the 
solubility  of  the  test  material.  The 
mechanism  responsible  for  this 
induction  and  the  biological  relevance 
of  the  effect  is  not  clear.  Other,  more 
relevant,  chromosomal  aberration  tests 
(see  below)  were  negative. 

An  in  vitro  chromosome  aberration 
study  in  human  lymphocytes  was 
negative  for  chromosomal  aberrations. 

An  in  vivo  bone  marrow  micronucleus 
assay  in  the  mouse  was  negative  for 
chromosomal  effects. 

The  weight  of  evidence  demonstrates 
that  sulfosulfuron  does  not  produce 


significant  genotoxic  or  mutagenic 
effects. 

3.  Reproductive  and  developmental 
toxicity.  A  developmental  study  in  the 
rat  demonstrated  no  signs  of  maternal  or 
developmental  toxicity  up  to  the 
maximum  dose  level  of  1,000  mg/kg/ 
day.  The  NOEL  was  considered  to  be 
1.000  mg/kg/day. 

A  developmental  study  in  the  rabbit 
demonstrated  no  signs  of  maternal  or 
developmental  toxicity  up  to  the 
miiYimniTi  dose  level  of  1 ,000  mg/kg/ 
day.  The  NOEL  was  considered  to  be 
1,000  mg/kg/day. 

A  2-generation  reproduction  study  in 
the  rat  demonstrated  a  subchronic 
toxicity  NOEL  of  5.000  ppm  based  on 
body  weight  and  food  consumption 
decreases,  urinary  bladder  calculi 
formation  and  minor  bladder  and 
kidney  pathology.  There  were  no  effects 
on  reproduction  or  fertility  up  to  20,000 
ppm,  the  highest  dose  tested. 
Sulfosulfuron  demonstrates  no 
reproductive  effects  in  rats  and  no 
teratogenic  or  developmental  effects  in 
rats  and  rabbits. 

4.  Subchronic  toxicity.  A  28-day 
dermal  study  in  the  rat  with  a  NQEL  of 
at  least  1.000  mg/kg/day.  the  highest 
dose  tested.  A  90-day  feeding  study  in 
the  rat  resulted  in  only  mild  body 
weight/ weight  gain  effects  at  20,000 
ppm.  the  highest  dose  tested.  The  NOEL 
for  both  males  and  females  was 
considered  to  be  6.000  ppm.  A  90-day 
feeding  study  in  the  dog  demonstrated 
subchronic  toxicity,  primarily  in  the 
urinary  bladder,  secondary  to  urinary 
crystal  formation  and  urolithiasis  at 
dose  levels  of  300  and  1,000  mg/kg/day 
in  fsmales  and  at  1,000  mg/kg/day  in 
males.  The  NOEL  was  considered  to  be 
100  mg/kg/day  in  females  and  300  mg/ 
kg/day  in  males.  Sulfosulfuron  has  a 
low  order  of  subchronic  toxicity,  related 
only  te  the  precipitation  of  test  material 
in  the  urinary  bladder  of  dogs  at  high 
doses. 

5.  Chronic  toxicity.  A  1-year  study  in 
the  dog  demonstrated  toxicity  in  the 
urinary  bladder  secondary  to  urinary 
crystal  and  calculus  formation  at  500 
mg/kg/day  in  a  single  male  animal. 
Urinary  crystal  formation  was  observed 
in  females  at  500  mg/kg/day  with  no 
subsequent  pathology.  The  NOEL  was 
considered  to  be  100  mg/kg/day  for 
male  and  female  dogs. 

A  combined  chronic  toxicity/ 
oncogenicity  study  in  the  rat 
demonstrated  chronic  toxicity, 
primarily  in  the  urinary  bladder,  in 
males  and  females  at  5,000  and  females 
at  20,000  mg/kg/day.  The  NOEL  for 
chronic  toxicity  was  considered  to  be 
500  ppm  or  24.4  mg/kg/day.  This  is  the 
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lowest  NOEL  and  is  used  in  the 
calculation  of  the  Reference  Dose  (RfD). 

An  18- month  oncogenicity  study  in 
the  mouse  demonstrated  chronic 
toxicity,  primarily  in  the  urinary 
bladder,  of  male  mice  at  3,000  and  7,000 
ppm.  No  chronic  toxicity  was  observed 
in  females.  The  NOEL  for  chronic 
toxicity  was  considered  to  be  700  ppm 
for  male  mice  and  7,000  ppm  for  female 
mice.  Sulfosulfuron  demonstrates 
chronic  toxicity  related  only  to  the 
formation  of  crystals  and  calculi  of  the 
compound  in  the  urinary  bladders  of 
mice,  rats  and  dogs. 

6.  Carcinogenicity.  An  18-month 
oncogenicity  study  in  the  mouse 
demonstrated  a  small  increase  in  the 
incidence  of  benign  mesenchymal 
tumors  of  the  urinary  bladder 
submucosa  in  male  mice  with  urinary 
bladder  calculi  at  7,000  ppm.  However, 
these  tumors  are  reportedly  unique  to 
Swiss-derived  mice  and  were 
considered  to  be  of  biological  relevance 
only  to  the  mouse  by  a  Indef>endent 
Working  Croup  on  Mouse  Mesenchymal 
Tumors  convened  by  the  International 
Life  Sciences  Institute  (ILSI). 

A  combined  chronic  toxicity/ 
oncogenicity  study  in  the  rat  (same  as 
above)  demonstrated  a  urinary  bladder 
transitional  cell  carcinoma  and  a 
urinary  bladder  transitional  cell 
papilloma  in  two  females  at  5,000  mg/ 
kg/day,  probably  secondary  to  urinary 
sjrstem  calciili  formation  and  (chronic) 
irritation. 

The  low  incidences  of  oncogenicity 
observed  in  the  oncogenicity  studies 
conducted  with  sulfosulfuron  are  either 
considered  to  be  relevant  to  the  mouse 
only  or  a  secondary  threshold  effect 
related  to  chronic  irritation  resulting 
from  bladder  stone  formation  at  high 
doses.  Sulfosulfuron  is  not  considered 
to  be  a  primary  oncogen. 

Using  the  Guidelines  for  Carcinogenic 
Risk  Assessment  published  September 
24,  1986,  Monsanto  believes  that  the 
EPA  would  classify  sulfosulfuron  as  a 
Group  "C"  carcinogen,  without 

Suantitative  risk  assessment,  i.e.,  using 
le  margin  of  exposure  (MOE)  approach 
for  risk  assessment.  Under  the  proposed 
guidelines  published  April  10,  1996, 
however,  Monsanto  believes  that 
sufosulfuron  should  be  included  in  the 
"Not  Likely  Hiunan  Carcinogen" 
category  based  upon  mechanistic 
considerations.  To  quote  the  1996  EPA 
guideline  document  discussing  a  similar 
effect  in  a  rat  study: 

"A  major  uncertainty  is  whether  the 
profound  efl^ects  of  (substance  5)  may  be 
unioue  to  the  rat.  Even  if  (substance  5) 
produced  stones  in  humans,  there  is 
only  limited  evidence  that  humans  with 
bladder  stones  develop  cancer.  Most 


often  human  bladder  stones  are  either 
passed  in  the  urine  or  lead  to  symptoms 
resulting  in  their  removal." 

In  either  case,  a  Margin  of  Exposure 
assessment  or  reference  dose  (RfD) 
approach  would  be  utilized.  Since  the 
chronic  NOEL  for  male  rats  is  lower 
than  the  oncogenic  NOEL  for  female  rats 
(24  mg/kg/day  vs  30  mg/kg/day),  the 
male  rat  chronic  NOEL  was  used  with 
a  100  fold  safety  factor  for  a  reference 
dose  of  0.24  m^Ocg/day,  for  the 
quantitation  of  htiman  risk. 

7.  Animal  metabolism.  An  unifn^l 
metabolism  study  was  conducted  in  the 
rat  using  sulfosulfuron  radiolabeled  in 
both  the  pyrimidine  and 
iminodazopyridine  rings  to  detect 
possible  cleavage  of  the  sulfonylurea 
bond.  Following  oral  dosing  of 
sulfosulfuron.  absorption  was  found  to 
be  greater  at  low  doees  (>90%)  than  at 
the  higher  doses  (  40%).  Sulfosulfuron 
was  readily  excreted,  mostly 
unchanged,  with  urinary  excretion  the 
major  route  of  elimination  at  low  doses 
and  fecal  excretion  the  major  route  at 
high  doses.  Greater  than  90%  of  the 
dose  was  excreted  3  days  after 
administration.  Expiration  as  carbon 
dioxide  or  volatiles  was  not  a  significant 
route  of  elimination.  Metabolism  of 
sulfosulfuron  in  the  rat  occiirred  to  only 
a  limited  extent  %vith  demethylation  and 
pyrimidine  ring  hydroxylation  as  the 
major  metabolic  routes,  yielding 
desmethyl-sulfosulfuron  and  5-hydroxy- 
sulfosulfuron  as  the  major  metabolites. 
There  was  no  evidence  of  biorretention 
of  sulfosulfuron  or  its  metabolites; 
tissue  and  blood  levels  were  negligible, 
with  no  individual  tissue  showing 
levels  exceeding  0.2%  of  the  dose. 
8.  Metabolite  toxicology.  Dietary 
residues  are  comprised  almost  entirely 
of  parent  sulfosulfuron  and  the 
imidazopyridine-containing  metabolites 
sulfonamide  and  guanidine.  Specific 
toxicology  data  is  not  available  on  these 
metabolites,  but  the  structures  do  not 
suggest  any  specific  toxicologic  concern 
and  the  level  of  dietary  exposure  is  low. 
These  metabolites  are  not  considered  to 
present  i  significant  toxicological  risk. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food. 
EstimatfM  of  dietary  exposure  to 
residues  of  sulfosulfuron  utilized  the 
proposed  tolerance-level  residues  for 
wheat  grain  (0.01  ppm)  and  for  the 
following  animal  products:  milk  (0.004 
ppm),  ht  (0.004  ppm),  meat  (0.004  ppm) 
and  meat  by-products  (0.1  ppm, 
including  kidney  and  liver).  One- 
hundred  percent  market  share  was 
assumed  as  well  as  the  assumption  that 
no  loss  of  residue  would  occur  due  to 
processing  and  cooiung.  A  Reference 


Dose  [BID)  of  0.24  mg/kg/day  was 
assumed  based  on  the  low  NOEL  bom 
the  chronic/oncogenicity  study  in  rats  (•■ 
24  mg/kg/day)  with  a  safety  factor  of 
100.  Since  the  present  label  lists  only 
wheat  or  follow  as  approved  rotations, 
no  residues  were  entered  for  rotational 
crops.  Using  these  conservative 
assumptions,  dietary  residues  of 
sulfosulfuron  contribute  only  0.000149 
mg/kg/day  (0.006%  of  the  RfD)  for 
ddldren  1-6  yean,  the  most  sensitive 
sub-population.  For  the  U.S.  Population 
as  a  whole,  the  exposure  was  only 
0.000048  mg/kg/day  (0.02%  of  the  RfD). 

ii.  Drinking  water.  Given  the  low  uae 
rates,  rapid  soil  degradation,  strong  soil 
binding  characteristics  and  low  soil 
mobiUty  of  sulfosulfuron,  the  risk  of 
significant  ground  and  surface  water 
contamination  and  exposure  via 
drinking  %vater  is  considered  to  be 
negligible.  Assuming  that  10%  of  the 
RfD  is  allocated  to  drinking  water 
exposure  (0.024  mg/kg/day),  and  the 
average,  70  kg  human  consumes  2  liten 
of  wrater  per  day,  a  Maximum  Allowable 
Concentration  value  for  drinking  water 
of  0.84  mg/1  is  proposed  for 
sulfosulfuron.  * 

2.  Non-dietary  exposure. 
Sulfosulfuron  is  proposed  for  a  variety 
of  non-crop  uses  including  roadsides, 
fencerows,  industrial  sites,  parks, 
apartment  complexes,  schools  and  other 

C'  'ic  areas.  Exposure  assessments  have 
made  for  mixer/loaden  and 
applicators  in  these  situations  • 
(occupational  exposure)  and  the 
cumulative  (amortized)  daily  exposure 
from  both  these  activities  has  been 
estimated  to  be  less  than  0.5  ^g/kg/day, 
or  approximately  0.2%  of  the  RfD.  The 
non-occupational  exposure  in  these 
locations  to  the  casual  passer-by  would 
be  expected  to  be  orden  of  magnitude 
less.  The  exposure  in  either  instance 
does  not  present  a  significant  exposure 
risk. 

D.  Cumulative  Effects 

Sulfosulfuron  fells  into  the  common 
category  of  sulfonylurea  (SU) 
herbicides;  however  there  is  no 
information  to  suggest  that  any  of  the 
SU's  have  a  common  mechanism  of 
mammalian  toxicity  or  even  produce 
similar  effects.  It  is  not  appropriate  to 
combine  exposures  in  this  case,  and 
Monsanto  is  considering  only  the 
{XJtential  risk  of  sulfosulfuron  in  its 
aggregate  exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  As  presented 
above,  the  exposure  of  the  U.S.  General 
population  to  sulfosulfuron  is  low,  and 
the  risks,  based  on  comparisons  to  the 
reference  dose,  are  negligible.  Margins 
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of  safety  are  expected  to  be 
considerable.  Monsanto  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  the  U.S.  Population 
frtim  aggregate  exposure  to 
sulfosulfuron  residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infents  and  children  to  residues  of 
sulfosulfuron,  Monsanto  considered 
data  frt>m  developmental  toxicity 
studies  in  the  rat  and  rabbit  and  a  two- 
generation  reproduction  study  in  rats. 
No  developmental  or  reproductive 
effects  were  observed  up  to  the  highest 
dose  tested  in  each  of  the  three  studies. 
The  Observed  NOEL's  were  1,000  mg/ 
kg/day,  1,000  mg/kg/day  and  20.000 
ppm,  respectively.  Using  the  same 
conservative  assumptions  that  were 
made  previously  for  the  dietary 
exposure  analysis  for  the  U.S.  General 
population,  the  percent  of  the  RfD 
utilized  by  pre-adult  sub-populations 
are:  all  infent8-0.03%;  nureing  in&nts- 
0.005%;  non-nuraing  infants-0.04%; 
children,  1-6  yeara-0.06%;  children,  7- 
12  year8-0.04%.  Monsanto  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
sulfosulfuron  residues. 

F.  International  Tolerances 

There  are  currently  no  international 
(Codex)  tolerances  established  for 
sulfosulfuron.  Sulfosulfuron  is  currently 
registered  on  wheat  in  Switzerland, 
Poland,  the  Czech  Republic,  Slovakia 
and  South  Africa.  Petitions  for 
tolerances  for  sulfosulfuron  in/on  wheat 
have  been  submitted  in  Canada, 
Australia  and  the  European  Union.  (Jim 
Tompkinja) 

[FR  Doc  97-32936  Filed  12-16-97;  8:45  am] 
ggjjMOOOoe  asso  so  r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

PF-786;  FRL-5780-6] 

Notica  Of  niing  of  Pesticide  Petitions 

AQENCY:  Environmental  Protection 


Agency  (EPA). 
action:  Notice. 


gUMMARY;  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  [PF-785).  must 
be  received  on  or  before  January  16. 
1998. 


ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132, 
CM  «2. 1921  Jefiierson  Davis  Highway. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket9epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  dociunent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in   . 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  frt>m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  MFORMATION  CONTACT: 
Amelia  M.  Acierto,  Registrtion  Division 
(7505W),  Office  of  Pesticide  Programs, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  S.W.,  Washington,  D.C 
20460.  Office  location,  telephone 
number  and  e-mail  address:  Rm.  4W60 
4th  floor,  CSl,  2800  Crystal  Drive, 
Arlington  VA,  (703)308-8377,  e-mail: 
acierto.amelia@epamail.epa.gov. 
SUPPI3I««TARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  (PF-785J 


(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBL 
is  available  for  inspection  frt)m  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday,  - 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document 

Electronic  comments  can  be  sent 
directly  to  EPA  at 

opp-dock0tSepunail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  d^  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  nimiber  [PF-785]  and 
appropriate  petition  number.  Electronic 
comments  on  notice  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

Li«lofSub|BCts 

Environmental  protection, 
Agricultiu^  commodities.  Food 
additives,  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  4. 1997 
PMer  CaoUdns, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Summaries  of  Petitioiis 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  vievrs  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Ecolab  Inc. 

PP  7E4922 

EPA  has  received  a  pesticide  petition 
(PP  7E4922)  frtjm  Ecolab  Inc.,  370  N. 
Wabasha  Street,  St.  Paul,  Minnesota 
55102,  proposing  pujrsuant  to  section 
408(d)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act,  21  U.S.C.  346a(d),  to 
amend  40  CFR  180.1001(c)  to  establish 
an  exemption  from  the  requirement  of  a 
tolerance  for  the  residues  of 
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hydroxyethylidine  diphosphonic  acid 
(HEDP)  when  used  as  an  inert 
ingredient  at  levels  of  0.9%  in  pesticide 
formulations  applied  to  agricultural 
commodities  after  harvest. 

EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA:  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Proposed  Use  Practices 

HEDP  is  proposed  for  use  as  an  Inert 
ingredient  in  an  antimicrobial  treatment 
formulation  contacting  raw  agricultural 
commodities. 

1.  Acute  toxicity.  The  acute  and 
chronic  toxicity  of  HEDP  have  been 
tested  extensively.  Adverse  effects  are 
not  expected  when  used  in  the  proposed 
manner. 

Pure  HEDP  exhibits  low  acute  oral 
and  dermal  toxicity.  The  oral  LDm 
ranged  from  1.340  to  3.130  milligrams/ 
kilogram  (mg/kg)  (Toxicity  Category  III) 
and  the  dermal  LD50  ranged  from  7,940 
to  greater  than  10,000  mg/kg  (Toxicity 
Category  IV).  HEDP  is  moderately 
irritating  to  the  skin  (Toxicity  Category 
III)  and  is  corrosive  to  the  eyes  (Toxicity 
Category  I). 

2.  Genotoxicity.  No  mutagenic  activity 
was  observed  in  microbial  assays  using 
five  Salmonella  strains  or  in  a  L5178Y 
TK  mouse  lymphoma  cell  point 
mutation  assay,  with  and  without 
mammalian  microsomal  activation. 
There  are  no  significant  genotoxicity 
concerns  for  HEDP. 

3.  Reproductive  and  developmental 
toxicity.  No  reports  were  found  in  the 
open  literature  indicating  that  HEDP 
caused  developmental  or  reproductive 
effiects. 

4.  Subchronic  toxicity.  Subchronic 
studies  were  conducted  in  both  rats  and 
dogs.  In  these  studies,  rats  were  expoeed 
to  HEDP  in  the  diet  at  concentrations  up 
to  30,000  parts  per  million  (ppm)  and  in 
dogs  up  to  10,000  ppm. 
Histopathological  evaluations  of. tissues 
from  the  reproductive  systems  in  male 
and  female  animals  of  both  species  did 
not  demonstrate  any  lesions, 
morphological  changes  or  weight 
variations.  Although  the  functionality  of 
the  reproductive  systems  were  not 
evaluated,  there  was  no  indication  that 
the  HEDP  treatment  affected  these 
tissues. 

In  a  90-day  feeding  study,  rats  were 
fed  diets  containing  3,000. 10.000  or 
30.000  ppm  HEDPTdisodium 
monohydrate  salt).  At  30.000  ppm 
avange  body  weight  gains  of  both  males 


and  females  were  reduced  and  absolute 
and  relative  liver  weights  of  males  were 
decreased.  Increased  erythrocyte  counts 
(males),  decreased  hemoglobin 
concentration  (both  sexes),  decraaaed 
hematocrit  values  (both  asxas),  and 
decreased  leukocyte  counts  (females  at 
84-days  only)  were  observed  at  30,000 
ppm.  No  other  hematologic,  urinalysis, 
or  clinical  chemistry  parameter  was 
affected.  The  no-observed-effect  level 
(NOEL)  was  greater  than  10.000  ppm. 

The  diaodium  monohydrate  sdt  of 
HEDP  was  administered  to  beagle  dogs 
at  dietary  concentrations  of  1.000.  3.000, 
or  10.000  ppm  for  90-days.  No  adverse 
hematologic,  biochemical,  or 
histopathologic  effects  were  observed. 
The  NOEL  was  10,000  ppm. 

The  NOEL  from  both  the  rat  and  the 
dog  studies  was  10,000  ppm.  Based  on 
the  data  frtim  these  studies  the  daily 
intake  of  HEDP  can  be  estimated.  The 
estimated  intake  of  HEDP  by  male  and 
female  rats  at  10,000  ppm  was  635  and 
724  milligrams/kilograxn/day  (mg/kg/ 
day),  respectively.  The  estimated  intake 
of  HEDP  by  male  and  female  dogs  at 
10.000  ppm  was  278  and  385  mg/kg/ 
day,  respectively. 

5.  Carcinogenicity.  Nothing  in  the 
available  literature  suggests  that  HEDP 
is  known  to  be  a  carcinogen;  thus,  a 
discussion  of  aggregate  excess  lifetime 
cancer  risk  resulting  from  exposure  to 
the  chemical  from  residues  in  food  and 
drinking  water  (ground  and  surface 
water)  and  from  residential  and  other 
non-occupational  sourceCs)  is  not 
applicable. 

6.  Endocrine  effects.  HEDP  does  not 
acts  as  an  endocrine  disrupter  or 
possess  intrinsic  hormonal  activity. 

B.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  There 
are  no  established  U.S.  food  tolerances 
for  HEDP.  Because  the  compound  has 
an  affinity  for  water,  residues  are 
expected  to  drain  away  with  wash  water 
instead  of  "sticking"  to  the  food  items. 
Testa  on  broccoli  and  tomatoes  indicate 
only  trace  amounta  of  HEDP  remain  on 
these  food  items  that  have  contacted 
treated  equipment.  For  broccoli  (cut),  an 
average  of  0.78  ppb  HEDP  residues  were 
found.  An  average  of  0.09  ppb  HEDP 
residues  were  fotmd  on  tomatoes.  While 
these  data  are  not  meant  to  be 
representative  of  all  fruita  and 
vegetables,  it  shows  that  any  potential 
HEDP  residues  are  not  significant. 
Dietary  exposure  from  the  proposed  use 
is  possible:  however,  any  residues  that 
may  remain  are  expected  to  be  very 
minimal  and,  because  of  the  low 
toxicity  of  the  undiluted  raw  material, 
these  residues  would  not  be  of 
lexicological  concern. 


ii.  Drinking  water.  There  should  be  no 
concern  about  the  potential  for  transfer 
of  HEDP  residues  to  human  drinking 
water  because  it  does  not  interfere  with 
routine  removal  of  organics  in 
laboratory  semi-continuous  activated 
sludge  sewage  treatment  units.  Because 
of  the  physioal  chemistry  of  this 
compound,  it  is  unlikely  that  any  States 
are  conducting  water  monitoring 
programs  for  HEDP. 

HEDP  is  proposed  for  use  as  an  inert 
ingredient  in  a  pesticide  formulation 
used  on  fruits,  vegetables,  tree  nuts, 
cereal  grain,  herbs,  and  spices.  HEDP  is 
classified  as  slow  to  intermediate  in 
biodegradation  to  COj.  Additionally,  the 
biodegradation  is  accelerated  by  light. 
Data  in  the  aforementioned  reference 
indicates  that  0.2  ppm  HEDP  solutions 
in  a  mineral  medium  biodegrade  by 
79%  in  3-days  when  exposed  to 
sunlight. 

The  maximum  expected 
coiK:entration  of  HQ3P  in  waste  water 
treatment  streams  from  the  use  of  the 
proposed  pesticide  product  is  0.07  ppm. 
Furthermore,  HEDP  will  biodegrade  in 
waste  water  treatment  plants  and  in  the 
environment.  Therefore.  HEDP  released 
trom  the  use  of  the  proposed  pesticide 
product  poses  09  threat  to  drinking 
water. 

iii.  Non-dietary,  non-occupationa] 
exposure.  The  estimated  non- 
occupational exposure  to  HEDP  has 
been  evaluated  based  on  its  proposed 
use  pattern. 

The  compound,  as  an  inert  ingredient 
in  a  pesticide  formulation  in  the  form  of 
a  soluble  concentrate/liquid,  is  used  in 
industrial  and  commercial  settings. 
HEDP  use  in  homes  does  not  occur. 
The  potential  for  significant  non- 
occupational non-dietary  exposure 
under  the  use  proposed  in  this  petition 
to  the  general  population  (including 
infanta  and  children)  is  unlikely.  HEDP 
is  proposed  in  this  petition  to  be  used 
only  at  commercial  establishmenta 
(including  farms)  and  is  not  to  be  used 
in  or  around  the  home. 

iv.  Envirorunental  fate  and  ecological 
effects.  HEDP  is  classified  as  slow  to 
intermediate  in  biodegradation  to  CO2. 
Additionally,  the  biodegradation  is 
accelerated  by  light.  Data  in  the 
aforementioned  reference  indicates  that 
0.2  ppm  HEDP  solutions  in  a  mineral 
medium  biodegrade  by  79%  in  3-days 
when  exposed  to  sunlight.  Degradation 
of  HEDP  has  been  shown  in  several  test 
soils  at  rates  similar  to  biodegradable 
linear  alkybenzenesulfonate.  Complexes 
of  HEM*  with  copper  (U)  and  iron  (m} 
rapidly  photodegrade  in  aqueous 
solution  under  irradiation  from  a 
mercury  arc  lamp  in  the  laboratory. 
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Environmental  effiacta  data  on  HEDP 
(including  Daphnia  magna.  Midge 
Larvae.  Grass  Shrimp,  Oyster  Shell 
Deposition,  Bluegill  Sunifish.  Rainbow 
Trout.  Channel  Catfish,  and  Sheepshead 
Minnow)  show  HEDP  is  classified  as 
practically  non-toxic,  with  the 
exception  of  oysters,  in  which  it  is 
classified  as  being  slightly  toxic.  The 
maximum  expected  concentration  of 
HEDP  in  waste  water  treatment  streams 
bom  the  use  of  the  proposed  pesticide 
product  is  0.07  ppm.  This  value  is  three 
orders  of  magnitude  below  the  lowest 
toxic  concentration  listed  above 
(oysters).  Furthermore,  HEDP  will 
biodegrade  in  waste  water  treatment 
planta  and  in  the  environment. 
Therefore.  HEDP  released  from  the  use 
of  the  proposed  pesticide  product  poses 
no  threat  to  aqueous  organisms  present 
in  the  environment 

C.  Cumulative  Effects 

Review  of  EPA's  list  of  inert 
ingredienta  found  no  similar  approved 
inert  ingredienta  or  compounds  with 
similar  structures. 

The  list  of  currently  registered  active 
ingredienta  from  the  National  Pesticide 
Information  Retrieval  System  (NPIRS) 
was  reviewed  for  compounds  similar  to 
HEDP.  The  ethylene-releasing  growth 
regulator  ethephon  (chemical  name  2- 
chloroethylphosphonate)  is  somewhat 
similar  in  that  a  two-carbon  fr-agment  is 
the  organic  component  of  a  phosphonic 
acid.  However.  HEDP  contains  two 
phosphonic  acid  groups  attached  to  the 
same  carbon  and  contains  no  chlorine. 
Ethephon,  on  the  other  hand,  contains 
a  single  phosphonic  moiety  but  has  a 
chlorine  attached  at  the  2-position  of  the 
ethyl  group.  Further,  the  mode  of  action 
of  ethephon  is  to  release  ethylene  by 
rapidly  decomposing  with  loss  of  the 
chlorine  and  the  phosphonate;  this 
pathway  is  not  available  for  HEDP. 
Thus,  combining  exposures  to  HEDP 
with  this  compoimd  is  not  appropriate. 

D.  Safety  Determination 

1.  U.S.  population.  Testa  conducted 
by  Ecolab  Inc.  indicate  very  low 
residues  of  HEDP  are  expected  to 
remain  on  treated  commodities 
(whether  raw  agricultiuBl  commodities 
or  processed);  thus,  exposure  to  the  U.S. 
general  population  including  in&nta 
and  children  would  be  very  minimal  as 
a  result  of  the  proposed  use. 

In  testing  for  Ecolab  using  tomatoes 
and  broccoli  the  iiEDP  residue  on  these 
vegetables  was  generally  below  1  ppb. 
Assuming  that  a  normal  adult  weighing 
70  kg  ingesta  approximately  2.000  g  of 
food  a  day,  and  that  all  the  food 
ingested  is  iruits  and  vegetables  that 
contain  a  1  ppb  residue  of  HEDP,  the 


daily  intake  of  HEDP  would  be 
estimated  at  0.000027  mg/kg/day. 

Comparing  the  daily  intake  of  HEDP 
under  Uiese  worst  case  situations  with 
the  lowest  NOEL  for  HEDP  in  the 
subchronic  animal  studies  (278  mg/kg/ 
day)  provides  a  margin  of  exposure  of 
approximately  10,000,000.  Clearly  this 
larger  margin  of  exposure  demonstrates 
the  lack  of  concern  about  the  presence 
of  the  minute  residues  of  HEDP  on  food. 

Dietary  exposure  to  HEDP  is  possible; 
however,  any  residues  that  may  remain 
are  expected  to  be  very  minimal  and, 
because  of  the  low  toxicity  of  the 
undiluted  raw  material,  these  residues 
would  not  be  of  lexicological  concern. 

Therefore,  exposure  of  this  inert 
ingredient  (from  the  use  proposed  in 
this  petition)  to  the  U.S.  general 
population  would  not  pose  a  health  risk. 

2.  Infants  and  children.  HEDP  should 
not  pose  a  health  risk  to  the  U.S. 
population  subgroup  of  infanta  and 
children. 

Testa  conducted  by  Ecolab  Inc. 
indicate  very  low  residues  of  HEDP  are 
expected  to  remain  on  treated 
commodities  (whether  raw  agricultural 
commodities  or  processed);  thus, 
exposure  to  the  U.S.  general  population 
including  infanta  and  children  would  be 
very  minimal  as  a  result  of  the  proposed 
use.  Dietary  exposure  to  HEDP  is 
possible;  however,  any  residues  that 
may  remain  are  expected  to  be  very 
minimal  and.  because  of  the  low 
toxicity  of  the  undiluted  raw  material, 
these  residues  would  not  be  of 
toxicological  concern. 

Therefore,  exposure  of  this  inert 
ingredient  (from  the  use  proposed  in 
this  petition)  should  not  pose  a  health 
risk  to  the  U.S.  population  subgroup  of 
infanta  and  children. 

E.  Analytical  Method 

Because  this  petition  is  for  an 
exemption  from  the  requirement  of  a 
tolerance,  an  enforcement  method  for 
HEDP  is  not  needed.  However,  a 
si}ectrophotometric  method  to 
determine  residues  of  HEDP  has  been 
submitted  to  the  Agency  . 

F.  International  Tolerances 

The  petitioner  understands  that  there 
are  no  current  established  Maximum 
Residue  Levels  for  HEDP. 

2.  Wacker  Silkawies  Corporation 

PP  7E4794 

EPA  has  received  a  pesticide  petition 
(PP  7E4794)  from  Walker  Silicones 
Corporation,  on  behalf  of  Wacker-  « 

Chemie.  3301  Sutton  Road.  Adrain.  ' 
Michigan  49221-9397  proposing 
pursuant  to  section  408(d)  of  the  Federal 


Food,  Drug  md  Cosmetic  Act.  21  U.S.C 

346a(d),  to  amend  the  exemption  from 
the  requirement  of  a  tolerance 
established  under  40  CFR  180.1001(c) 
for  the  residues  of  pentaerythritol 
stearates  (CAS.  No.  85116-93-4)  from  25 
ppm  to  500  ppm. 

EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elementa  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supporta  granting  the 
p>etition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Imposed  Use  Practices 

As  in  the  tolerance  exemption 
established  and  published  in  the 
Federal  Register  on  )uly  3, 1996  (61  FR 
34741-34743)  (FRL-5381-2),  the 
proposed  use  of  a  pentaerythritol 
stearates  which  include  pentaerythritol 
monostearate  (CAS  No.  78-23-9), 
pentaerythritol  distearate  (CAS  No. 
13081-97-5),  pentaerythritol  tristearate 
(CAS  No.  28188-24-1).  pentaerythritol 
tetrastearate  (CAS  No.  115-83-3)  is 
limited  to  agricultural  food  use.  This 
includes  use  on  crops  and  seeds  used  to 
grow  crops. 

B.  Toxicological  Profile 

A  summary  of  the  toxicology  data  is 
included  in  the  proposed  rule  that  was 
published  in  the  Federal  Roister  on 
April  17. 1996  (61  FR  16747-16749) 
(FRI^5355-7). 

Pentaerythritol  stearates  are  large, 
branched  hydrocarbons.  All  carbon- 
carbon  bonds  are  single  bonds. 
Degradation  is  anticipated  in  the 
presence  of  enzymes.  Hypothesized 
degradation  proiducte  include  free 
pentaerythritol  and  stearic  acid  (a 
natural  product).  The  degradation 
producta  are  likely  to  be  polar  and 
readily  eliminated  in  urine. 

1.  Acute  toxicity.  The  acute  oral  LD90 
in  rata  was  determined  to  be  >2.000  mg/ 
kg.  This  study  demonstrates  that  the 
mixture  of  pentaerythritol  stearates  is 
practically  non-toxic  to  mammals. 
Wacker  Silicones  Corporation  and 
Wacker-Chemie  are  not  aware  of  any 
data  that  suggest  that  pentaerythritol 
stearates  pose  any  potentially  greater 
acute  risk  to  in&nta  or  children. 

2.  Reproductive  and  developmental 
toxicity.  Wacker  Silicones  Corporation 
and  Wacker-Chemie  are  not  aware  of 
any  developmental  or  Reproductive 
effecta  resulting  from  exposure  to 
pentaerythritol  stearates. 

3.  Chronic  toxicity.  Wacker  Silicones 
Corporation  and  Wacker-Chemie  are  not 
aware  of  any  effecta  resulting  from 
chronic  exposure  to  pentaerythritol 
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stearates.  In  addition,  Wacker  Silicones 
Coqwration  and  Wacker-Chemie  are  not 
aware  of  any  data  that  suggests  that 
chronic  exposure  to  pentaerythritol 
stearates,  including  during  infancy  and 
childhood,  poses  any  potentially  greater 
lifetime  risk. 

4.  Carcinogenicity.  Wacker  Silicones 
Corporation  and  Wacker-Chemie  are  not 
aware  of  any  oncogenic  effects  resulting 
from  exposure  to  pentaerythritol 
stearates.  In  addition,  Wacker  Siliconea 
Corporation  and  Wacker-Chemie  are  not 
aware  of  any  data  that  suggests  that 
chronic  exposure  to  pentaerythritol 
stamtes,  including  during  infancy  and 
childhood,  poses  any  potentially  greater 

'^ifistime  cancer  risk. 

5.  Endocrine  effects.  Pentaerythritol 
stearates  are  not  structurally  similar  to 
any  compounds  with  known  endocrine 
effects.  Wacker  Silicones  Corporation 
and  Wacker-Chemie  are  not  aware  of 
any  endocrine  effects  resulting  from 
exposure  to  pentaerythritol  stearates 
either  individually  or  in  combination 
with  other  substances. 

C  Aggngate  Exposure 

Exposure  to  pentaerythritol  stearates 
via  bodi  the  diet  and  drinking  water  is 
anticipated  to  be  negligible. 
Pentaerythritol  stearates  are  ingredients 
in  a  product  that  Wacker-Chemie 
proposes  to  market  in  the  United  States 
exclusively  as  an  inert  ingredient  in 
pesticide  formulations  that  are  used 
exclusively  on  crops  and  seeds  used  to 
grow  crops. 

1.  Dietary  exposure—  Food.  In  its 
review  on  the  previous  exemption, 
EPA's  Chemistry  Branch  determined 
that  the  maximum  residue  of 
pentaerythritol  stearates  in  food/feed 
resulting  from  a  single  application  of 
pentaerythritol  stearates  at  0.53  grams/ 
acre  (0.0012  lb/acre)  would  be  0.6  ppm 
assuming  that  (a)  all  the  pentaerythritol 
stearates  contained  in  the  pesticide 
formulation  applied  to  the  crop  are  in 
the  harvested  commodity,  (b)  there  is  no 
loss  of  residue  through  weathering  or 
volatilization,  and  (c)  pentaerythritol 
stearates  are  used  on  low  yield  crops 
(2,000  lb/acre).  Further  assuming  that  (i) 
a  maximum  of  10  applications  per 
season,  (ii)  all  crops  are  treated  at  the 
proposed  maximum  seasonal  rate,  the 
maximum  theoretical  seasonal  residues 
of  pentaerythritol  stearates  would  be  6 
ppm. 

Actual  aaaaonal  raakluea  are 
antidpatad  to  be  aavaral  orders  of 
magnitude  lower  than  the  6  ppm 
calculated  maximum  residue  for  the 
following  reasons: 

(i)  Only  a  portion  of  the  pesticide 
spray  is  intercepted  by  edible  plant 
piarts. 


(il)  Degradation  of  residues  following 
application  is  anticipated. 

(iii)  Treated  crops  may  be  medium  or 
hioh  yield  crops. 

(ivf  Crops  generally  recaived  leas  than 
10  applications  p>er  season. 

(vj  Only  a  small  p>ercentage  of 
pesticide  formulations  will  include 
pentaerythritol  stearates  as  an  inert 
ingredient 

Actual  seasonal  residues  of 
pentaerythritol  stearates  are  therefore 
anticipated  to  be  negligible. 

2.  Drinking  water.  Exposure  to 
pentaerythritol  stearate  via  drinking 
water  will  be  negligible.  Pentaerythritol 
stearates  have  very  low  solubility  in 
water  (>0.1  mg/100  g  water  at  30°  C). 
Solubility  in  organic  solvents  is  also 
anticipated  to  be  low  due  to  the  high 
molecular  weight  (403-  1201  amu)  of 
the  pentaerythritol  stearates.  The 
potential  for  pentaerythritol  staarate 
contamination  of  ground  water,  or 
surface  water  is  therefore  negligible.  If 
residues  did  contaminate  ground  water 
or  surface  water,  it  is  highly  probable 
that  the  low  solubility  of  pentaerythritol 
stearates  in  water  and  organic  solvents 
would  result  in  removal  of  the  residues 
via  standard  drinking  water  puriHcation 
techniques. 

3.  Non-dietary,  non-occupational 
exposure.  Pentaerythritol  stearates  are 
ingredients  in  a  product  that  Wacker- 
Chemie  proposes  to  market  in  the 
United  States  exclusively  as  an  inert 
ingredient  in  pesticide  formulations  that 
are  used  excliuively  on  crops  and  seeds 
used  to  grow  crops.  No  non- 
occupational exposure  of  the  United 
States  population  to  pentaerythritol 
stearates  will  result  from  the  proposed 
use  of  pentaerythritol  stearates. 

D.  Cumulative  Effects 

Pentaerythritol  stearates  do  not  have 
any  known  significant  toxicological 
mechanism  or  mode  of  action. 
Therefore,  there  is  no  luiown  significant 
cumulative  risk  associated  with  the 
proposed  use  of  pentaerythritol 
stearates. 


E.  Safety  Determination 

1.  U.S.  population.  Exposure  to 
pentaerythritol  stearates  via  both  the 
diet  and  drinking  water  is  anticipated  to 
be  negligible.  Pentaerythritol  stearates 
are  ingredients  in  a  product  that 
Wacker-Chemie  proposes  to  market  in 
the  United  States  exclusively  as  an  inert 
ingredient  in  pesticide  formulations  that 
are  used  exclusively  on  crops  and  seeds 
used  to  grow  crops.  No  non- 
occupational exposure  of  the  United 
States  population  to  pentaerythritol 
stearates  will  result  from  the  proposed 
use  of  pentaerythritol  stearates. 


Aggregate  exposure  to  pentaerythritol 
stearates  is  therefore  anticipated  to  be 
negligible. 

2.  Infants  and  children.  Wacker 
Silicones  Corporation  and  Wacker- 
Chemie  are  not  aware  of  any  data  that 
suggest  that  pentaerythritol  stearates 
pose  any  potential  greater  acute  or 
chronic  risk  to  infants  or  children. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  (MRLs)  or  exemptions  from  MRLs 
for  pentaerythritol  stearates  established 
for  residues  of  pentaerythritol  stearates. 
(FR  Doc.  97-32932  Filed  12-1&-97;  8:45  am] 


ENVmONMBITAL  PROTECTION 
AGENCY 

[OPP-6083S;  FRL-STtl-S] 
Isauanc*  Of  an  ExpartnMfitai  Um 


AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  granted  an 
experimental  use  permit  to  the 
following  applicant.  The  permit  is  in 
accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  part  172.  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
use  purposes. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  By 
mail:  James  Tompkins,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  addrms:  1921 
Jefferson  Davis  Highway,  Rm.  239,  CM 
#2,  Arlington,  VA,  703-305-5697,  e- 
mail:  tompkins.janies@epamail.epa.gov. 
8UPPI.aiENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permit: 

62719-EUP-l.  Issuance.  DowElanco. 
9330  Zionsville  Road,  Indianapolis,  IN 
46268-1054.  This  experimental  use 
permit  allows  the  use  of  7,000  pounds 
of  the  herbicide  triclopyr  on  1,950 
aquatic  acres  to  evaluate  the  control  of 
various  weeds.  The  program  is 
authorized  only  in  the  States  of 
Alabama,  Arkansas,  California,  Florida, 
Georgia,  Idaho,  Illinois,  Indiana, 
Kentucky,  Louisiana,  Maine, 
Massachusetts,  Michigan,  Minnesota, 
Mississippi,  Missouri,  New  Jersey, 
North  Carolina,  Ohio,  Oregon, 
Pennsylvania,  South  Carolina, 
Tennessee,  Texas,  Vermont,  Virginia. 
Washington,  and  Wisconsin.  The 
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experimental  use  permit  is  effective 
from  November  25, 1997  to  December 
31,  1998.  Time-limited  tolerances  have 
been  established  for  residues  of  the 
active  ingredient  in  or  on  fish  and 
shellfish  (40  CFR  180.417). 

Persons  wishing  to  review  this 
experimental  use  permit  are  referred  to 
the  designated  product  manager. 
Inquires  concerning  this  permit  should 
be  directed  to  the  person  cited  above.  It 
is  suggested  that  interested  persons  call 
before  visiting  the  EPA  office,  so  that 
the  appropriate  file  may  be  made 
available  for  inspection  purposes  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

Aatharity:  7  U.S.C.  136. 

Liat  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  December  9, 1997. 


Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

(FR  D6c.  97-32934  Filed  12-16-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6936-8I 

Propo8«l  AdnHniatraliva  SaMwnant 
Undar  Tha  Comprahanslvtt 
Environmantal  Raaponaa, 
Companaation,  And  Liability  Act;  In 
-Ra:  Parcal  A— Induatri-Plax  Suparfund 
Sita;  Wobum.  MA 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  prospective 
purchaser  agreement  and  request  for 
public  comment. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  proposing  to 
enter  into  a  prospective  purchaser 
agreement  to  address  claims  under  the 
Comprehensive  Environmental 
ResfKinse,  Compensation  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  42 
U.S.C.  9601  at  seq.  A  document  is  being 
published  to  inform  the  public  of  the 
proposed  settiement  and  of  the 
opportunity  to  comment.  The  settiement 
is  intended  to  resolve  the  liability  under 
CERCLA  Dayton  Hudson  Corporation 
and  National  Development  Associates  of 
New  England,  Inc.  for  injunctive  relief 
or  for  costs  incurred  or  to  be  incurred 
by  EPA  in  conducting  response  actions 
at  the  Industri-Plex  Superfund  Site  in 
Wobum,  Massachusetts. 
DATES:  Comments  must  be  provided  on 
or  before  January  16, 1998. 


ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency. 
Region  I,  JFK  Federal  Building, 
Mailcode  RCG,  Boston,  Massachusetts 
02203,  and  should  refer  to:  Agreement 
and  Covenant  Not  to  Sue  Re:  Parcel  A, 
Industri-Plex  Superfund  Site,  Wobum, 
Massachusetts,  U.S.  EPA  Docket  No. 
CERCLA-I-98-1009. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Daniel  H.  Winograd,  U.S. 
Environmental  Protection  Agency,  J.F.K. 
Federal  Building,  Mailcode  RCT, 
Boston,  Massachusetts  02203,  (617) 
565-3686. 

SUPPLBCNTARY  INFORMATION:  In 
accordance  with  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980.  as  amended 
(CERCLA).  42  U.S.C.  9601  et  seq.. 
notification  is  hereby  given  of  a 
proposed  prospective  purchaser 
agreement  concerning  the  Industri-Plex 
Superfund  Site  in  Wobum,  MA.  The 
settlement  was  approved  by  EPA  Region 
I.  subject  to  review  by  the  public 
pursuant  to  this  document.  Dayton 
Hudson  Corporation  and  National 
Development  Associates  of  New 
England,  Inc.  have  executed  signature 
pages  committing  them  to  participate  in 
the  settiement.  Under  the  proposed 
settiement,  Dayton  Hudson  Corporation 
and  National  Development  Associates  of 
New  England.  Inc.  will  constmct  and 
operate  a  retail  shopping  complex  and 
pay  $30,000  to  tiie  Hazardous  Substance 
Superfund.  In  addition,  all  of  the 
settling  parties  agree  to  abide  by 
institutional  controls  and  to  provide 
access  to  the  property.  EPA  believes  the 
settiement  is  fair  and  in  the  public 
interest. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  CERCLA  section 
101  et  seq.  which  provides  EPA  with 
authority  to  consider,  compromise,  and 
settie  a  claim  under  sections  106  and 
107  of  CERCLA  for  costs  incurred  by  the 
United  States  if  the  claim  has  not  been 
referred  to  the  U.S.  Department  of 
Justice  for  further  action.  The  U.S. 
Department  of  Justice  has  also  signed 
this  agreement.  EPA  will  receive  written 
comments  relating  to  this  settiement  for 
thirty  (30)  days  from  the  date  of 
publication  of  this  document 

A  copy  of  the  proposed  administrative 
settiement  may  be  obtained  in  person  or 
by  mail  from  Daniel  H.  Winograd.  U.S. 
Environmental  Protection  Agency.  JFK 
Federal  Building.  Mailcode  RCT. 
Boston,  Massachusetts  02203,  (617) 
565-3686. 

The  Agency's  response  to  any 
comments  received  will  be  available  for 
public  inspection  with  the  Docket  Clerk, 


U.S.  Environmental  Protection  Agency 
Region  I,  JFK  Federal  Building. 
Mailcode  RCG,  Boston,  Massachusetts 
(U.S.  EPA  Docket  No.  CERCLA-I-98- 
1009). 

Dated:  Decembm-  4, 1997. 
Patricia  Meaney, 
Acting  Regional  Administrator. 
[FR  Doc.  97-32923  Filed  12-16-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-603ft-1I 

Propoaad  AdmMalrallva  Satttamant 
Ondar  Tha  CowiptaHanaiya 
Environmantal  Raaponaa, 
Companaation.  and  UabWty  Act;  In  Ra: 
Norwood  PCS  Olapoaal  SHa;  Norwood. 


.AGENCY:  EnvirtHunental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  proposed  prospective 
piuchaser  agreement  and  request  for 
public  comment 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  proposing  to 
enter  into  a  prospective  purchaser 
agreement  to  address  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  42 
U.S.C.  9601  et  seq.  This  document  is 
being  published  to  inform  the  public  of 
the  proposed  settiement  and  of  the 
opportunity  to  comment  The  settiement 
is  intended  to  resolve  the  liability  imder 
CERCLA  of  Joseph  Laham,  individually, 
and  921  Inc.  for  injunctive  relief  or  for 
costs  incurred  or  to  be  incurred  by  EPA 
in  conducting  response  actions  at 
properties  on  the  Norwood  PCB 
Disposal  Superfund  Site  in  Norwood, 
Massachusetts. 

DATES:  Comments  must  be  provided  on 
or  before  January  16. 1998. 
ADDRESSES:  Comments  shouJd  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Building, 
Mailcode  RCG,  Boston,  Massachusetts 
02203,  and  should  refer  to:  In  re:  Joseph 
Laham  and  921  Inc.,  U.S.  EPA  Docket 
No.  CERCLA-I-97-1044. 
FOR  FURTHBI  MFORMATKM  CONTACT: 
Robert  Cianciarulo,  U.S.  Environmental 
Protection  Agency,  J.F.K.  Federal 
Building,  Mailcode  RCT,  Boston. 
Massachusetts  02203,  (617)  573-5718. 
SUPPLEMENTARY  MFONMATKM:  In 
accordance  with  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
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(CERCLA).  42  U.S.C.  9601  «t  teq.. 
notification  is  hereby  given  of  a 
propoM^  prospective  purchaser 
agreement  concerning  the  Norwood  PCB 
Disposal  Site  in  Norwood.  MA.  The 
settlement  was  approved  by  EPA  Region 
I  on  September  29.  1997.  subject  to 
review  by  the  public  pursuant  to  this 
document.  Joseph  Laham.  individually, 
and  921.  Inc..  collectively  the  Settling 
Respondents,  have  executed  a  signature 
page  committing  them  to  participate  in 
the  settlement.  Under  tba  ptopeaed 
settlement,  the  Settling  Respondents  are 
required  to  establish  a  trust  fund  to 
finance  redevelopment  activities  at  the 
site,  to  pay  $10,000  to  the  Hazardous 
Substance  Response  Trust  Fund,  to  fund 
specified  redevelopment  activities  and 
to  demolish  a  Groundwater  Treatment 
System  building  at  the  end  of  Its  useful 
lifiB.  Puither.  Respondents  are  required 
to  provide  access  to  the  site  and  to 
impose  on  the  property  subject  to  the 
agreement  institutional  controls  that 
will  protect  the  remedial  action  at  the 
site. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  CERCLA  section 
101  et  teq.  which  provides  EPA  with 
authority  to  consider,  compromise,  and 
settle  a  claim  under  sections  106  and 
107  of  CERCLA  for  costs  incurred  by  the 
United  States.  The  U.S.  Department  of 
Justice  will  have  approved  this 
settlement  in  vvriting  prior  to  the 
agraament  becoming  effisctivo.  EPA  will 
receive  written  comments  relating  to 
this  settlement  for  thirty  (30)  days  from 
the  date  of  publication  of  this 
document. 

A  copy  of  the  proposed  administrative 
settlement  may  be  obtained  in  person  or 
by  mail  from  Robert  Cianciarulo,  U.S. 
Environmental  Protection  Agency,  JFK 
Federal  Building,  Mailcode  HIO, 
Boston.  Massachusetts  02203,  (617) 
57J-5778. 

The  Agency's  response  to  any 
cominants  received  will  be  available  for 
public  inspection  with  the  Docket  Clerk, 
U.S.  Environmental  Protection  Agency, 
Region  I.  JFK  Federal  Building, 
Maikode  RCG.  Boston,  Massachusetts 
(U.S.  EPA  Docket  No.  CERCLA-4-97- 
1044). 

Dated:  September  29. 1997. 
Patricia  Maaaey. 
AMMiatant  Ragional  Administrator. 
IFR  Doc  97-32922  Filed  .12-lft-97: 8:45  ami 


FEDERAL  MARITIME  COMMISSION 

Notica  of  Agraamant^a)  RIad 

The  Commission  hereby  given  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  ofiices  of  the  Commlstion.  800 
North  Capitol  Street,  N.W..  Room  962. 
Intereated  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Rag^alar. 
Agreement  No.:  202-010689-069 
Title:  Transpacific  Westbound  Rate 

Agreement 
Parties: 

American  President  Lines.  Ltd. 
("APL") 

Hapag-Uoyd  Container  Line  GmbH 

KawMaki  Kisen  Kaisha,  Ltd. 

A.P.  Moller-Maersk  Line 

MiUui  O.S.K.  Lines.  Ud. 

PftO  Nedlloyd  B.V. 

PftO  Nedlloyd  Limited 

Neptune  Orient  Container  Uam,  Inc. 
("NOL") 

Nippon  Ynaao  Kaisha.  Ud. 

Oriant  Ovanaas  Container  Line,  Inc. 

Sea-Land  Service.  Inc. 
Synopais:  The  propoeed  amendment 

provides  that,  as  affiliated  companies. 

APL  and  NOL  shall  have  a  single  vote 

on  Agiaamant  matters. 
Agreement  No.:  202-011528-005 
7i(7e.  Japan/US.  Eastbound  Freight 

Conference 
Parliet: 

American  President  Unas.  Ltd. 
("APL") 

Hapag-Uoyd  Container  Line  GmBH 

Kawasaki  Kisen  Kaisha,  Ud. 

Mitsui  O.S.K.  Unas.  Ltd. 

A.P.  MoUer-Maersk  Line 

Neptune  Orient  Unes.  Ud.  ("NOL") 

Orient  Overseas  Container  Line 
(U.S.A.) 

PIkO  Nedlloyd  B.V. 

PftO  Nedlloyd  Umited 

Sea-Land  Service,  Inc. 

Wilhelmsen  Unes  AS 
Synoptis:  The  proposed  amendment 

provides  that  APL  and  NOL  shall  be 

considered  a  single  member  for  voting 

and  quorum  purpoaat  in  conducting 

the  Agreement's  Dusiness. 

Dated:  December  11. 1997. 
By  Order  of  the  Federal  Maritime 
CommiMion. 

Ranald  D.  Marphy. 
AtsiMtant  Secntary. 
IFR  Doc.  97-32818  Filed  12-18-97;  8:45  ml 


FEDERAL  MARTTIME  COMMISSION 

Ocann  Fraight  Forwardar  Ucanaa 
AppUcanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission. 
Washington,  D.C.  20573. 
Expa  Corporation,  4719  N.W..  72nd 

Avenue,  Miami,  FL  33166.  Officers: 

Jose  F.  Estrada,  President,  Cecilia 

Estrada,  Secretary 
Olympic  International  Freight 

Forwarders,  2058  NE  Und  Court. 

Poulsbo.  WA  98370.  Kelly  M. 

Cloward.  Sole  Proprietor 
R  S  ExporU.  Inc..  701  W.  Manchester 

Blvd.,  Suite  203.  Inglewood,  CA 

90301.  Officer.  Charles  Roaaies, 

President 

Dated:  December  11, 1997. 
Roaald  D.  Merphy. 
Asaittant  Secntary. 
IFR  Doc.  97-32817  Filed  12-18-97;  8:45  am] 


FEDERAL  RESERVE  SYSTEM 

Ctwnga  In  Bank  Control  NoUcm; 
AcqutoHiona  of  Sharaa  of  Banks  or 
Bank  HoWmo  Companiaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
2.1998. 

A.  Federal  Reserve  Bank  of  San 
Fraaciaco  (Pat  Marshall,  Manager  of 
Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco.  California  94105-1579: 
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1.  The  Longer  Family  Umited 
Partnership,  Helen  Longer  Smith, 
General  Partner,  Port  Orchard, 
Washington;  to  retain  voting  shares  of 
Olympic  Bancorp,  Port  Orchard, 
Washington,  and  thereby  indirectly 
retain  shares  of  Kitsap  Bank,  Port 
Orchard,  Washington. 

Board  of  Goveraors  of  the  Federal  Reserve 
System,  December  12, 1997. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-32917  Filed  12-16-97;  8:45  am) 

MUJMO  OOOC  St1»«1.F 


FEDERAL  RESERVE  SYSTEM 

Notica  of  Proposals  To  Engaga  in 
Psnnissibia  Nonbanking  Actlvitias  or 
To  Acquira  Companiaa  That  are 
Engagad  In  Parmissibia  Nonbanking 
Actlvftlas 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
banlT  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 
Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  2,  1998. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Uberty  Street.  New  York. 
New  York  10045-0001: 

1.  Deutsche  Bank,  Frankfurt  am  Main. 
Federal  Republic  of  Germany;  to  acquire 
through  its  wholly  owned  subsidiary. 
Deutsche  Morgan  Grenfell,  Inc.,  New 
York,  New  York,  certain  assets  of 
National  Westminster  Bank  PLC, 
London,  England,  and  of  its  wholly 
owned  subsidiary  NatWest  Securities 
Corporation,  New  York,  New  York,  and 
thereby  engage  in  financial  and 
investment  advisory  activities,  pursuant 


to  §  225.28(b)(6)  of  the  Board's 
Regulation  Y;  securities  brokerage 
activities;  riskless  principal  activities; 
private  placement  services;  futures     • 
commission  merchant  activities  and 
other  transactional  services,  pursuant  to 
§  225.28(b)(7)  of  tiie  Boards  Regulation 
Y;  investing  and  trading  activities, 
pursuant  to  §  225.28(b)(8)(ii)  of  tiie 
Board's  Regulation  Y.  Notificant  also 
proposes  to  engage  as  principal  in  (1) 
buying  and  selling  bank-ineligible 
securities;  and  (2J  forward  contracts, 
options,  futures,  swaps,  and  similar 
contracts,  whether  traded  on  exchanges 
or  not,  on  bank-ineligible  securities.  See 
Deutsche  Bank  AG,  79  Fed.  Res.  Bull 
161  (1995). 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  12, 1997. 
Jennifer  J.  Johnsoa, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-32916  Filed  12-16-97;  8:45  am] 
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SUPPI^ttNTARY  INFORMATION: 

L  Discussion  ofPropoaed  Additions  to 
Routine  Use 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Privacy  Act  Of  1974;  Syslam  of 
Racords 

AGENCY:  Federal  Retirement  Thrift 
Investment  Board. 

ACTION:  Amend  payroll  records  system. 


SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  amending  systems 
notice,  FRTIB-5,  Payroll  Records,  to 
include  new  routine  uses  allowing 
disclosure  to  the  Etepartment  of  Health 
and  Human  Services  Federal  Parent 
Locator  System  for  the  purpose  of 
locating  Board  employees  involved  in 
child  support  cases  and  enforcing 
employees'  child  support  obligations. 

DATES:  Comments  must  be' received  no 
later  than  January  16,  1998.  The 
proposed  notice  will  be  effective 
January  16, 1998  unless  the  Board 
receives  comments  which  woidd  residt 
in  a  different  determination.  If 
comments  received  result  in  a  different 
determination,  the  document  will  be 
republished  with  the  change. 

ADDRESSES:  Comments  may  be  sent  to 
Thomas  L.  Gray,  Assistant  General 
Counsel  for  Administration,  Federal 
Retirement  Thrift  Investment  Board, 
1250  H  Street,  NW.  Washington,  D.C 
20005. 

FOR  FURTHER  MFORMATION  CONTACT: 
Thomas  L.  Gray,  Assistant  General 
Counsel  for  Administration,  (202)  942- 
1662.  FAX  (202)  942-1676. 


Pursuant  to  Pub.  L.  104-193,  the 
Personal  Responsibility  and  WoA 
Opportunity  Reconciliation  Act  of  1996, 
the  Board  will  disclose  data  6x)m  its 
payroll  system  of  records  to  the  Office 
of  Child  Support  Enforcement, 
Administration  for  Children  and 
Families.  Department  of  Health  and 
Human  Services  pHH)  for  use  in  its 
Federal  Parent  Locator  System  (FPLS) 
and  Federal  Tax  Offset  System. 

The  FPLS  is  a  computerized  network 
throiigh  which  States  may  request 
location  information  bom  Federal  and 
State  agencies  to  find  non-custodial 
parents  and  their  employers  for  the 
purposes  of  establishing  paternity  and 
securing  support.  Effective  October  1, 
1997.  the  FPLS  will  be  enlarged  to 
include  the  National  Directory  of  New 
.    Hires,  a  database  containing  information 
on  employees  commencing 
employment,  quarterly  wage  data  on 
private  and  public  sector  employees, 
and  information  on  unemployment 
compensation  benefits.  Effective 
October  1, 1998,  the  FPLS  will  be 
further  expanded  to  include  a  Federal 
Case  Registi^.  The  Federal  Case  Registry 
will  contain  abstracts  on  all  participants 
involved  in  child  support  and 
enforcement  cases.  When  the  Federal 
Case  Registry  is  instituted,  its  files  will 
be  matched  on  an  ongoing  basis  against 
the  files  in  the  National  Directory  of 
New  Hires  to  determine  if  an  employee 
is  a  participant  in  a  child  support  case 
anywhere  in  the  country.  If  the  FPLS 
identifies  a  person  as  being  a  participant 
in  a  State  child  support  case,  that  State 
will  be  notified  of  the  participant's 
current  employer.  State  requests  to  the 
FPLS  for  location  information  will  also 
continue  to  be  processed  after  October 
1. 1998. 

Data  to  be  disclosed  by  the  Board  to 
the  FPLS  include:  employee  name, 
address.  Social  Security  number,  and 
quarterly  wages.  In  addition,  names  and 
Social  Security  numbers  (SSN) 
submitted  by  the  Board  to  the  FPLS  will 
be  disclosed  by  theDHH  to  the  Social 
Security  Administration  for  verification 
to  ensure  that  the  SSN  provided  is 
correct  Tlie  data  disclosed  to  the  FPLS 
will  also  be  disclosed  by  the  DHH  to  the 
Department  of  the  Treasury  for  use  in 
verifying  claims  for  the  advance 
payment  of  the  earned  income  tax  credit 
or  to  verify  a  claim  of  employment  on 
a  tax  return. 
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n.  CompatibUity  of  Propo— d  RoutiM         FRTIB-* 


Ui 

We  are  proposing  these  routine  uses 
in  accordance  with  the  Privacy  Act  of 
1974.  as  amended  (5  U.S.C.  552a(bM3))- 
The  Privacy  Act  penniU  the  disclosure 
of  information  about  individuals 
without  their  consent  for  a  routine  use 
where  the  information  will  be  used  for 
a  purpose  which  is  compatible  with  the 
purpose  for  which  the  information  was 
originally  collected.  The  Office  of 
Management  and  Budget  has  indicated 
that  a  compatible  use  is  a  use  which  is 
necessary  and  proper.  See  OMB 
Guidelines,  51  FR  18982.  18985  (1986). 
Since  the  proposed  uses  of  the  data  are 
required  by  Pub.  L.  104-193.  they  are 
clearly  necessary  and  proper  uses,  and 
therefore  compatible  uses  which  meet 
Privacy  Act  requirements. 

m.  Efbct  of  the  Prepoeed  Changas  on 
Individuals 

We  will  disclose  information  under 
the  proposed  routine  uses  only  as 
required  by  Pub.  L.  104-193  and  m 
permitted  by  the  Privacy  Act. 

Accordingly.  FRTIB-5.  Payroll 
Records,  system  notice  originally 
published  in  the  Federal  RagMar  at  52 
FR  12065  (April  14.  1987)  and  finalized 
at  55  FR  18949  (May  7.  1990)  is  further 
amended  by  adding  new  text  after  the 
existing  text  for  "Routine  Uses  of 
Records"  to  read  as  follows: 


(»QUT»«  UaO  OF  RKOWe  MAUffAaiB)  ■•  THE 
SYSram  MCUNMNQ  CATEQOMCS  Of  USCM  AND 

Tm  wwoMS  OF  aucH  uen: 


The  information  in  this  system  will 
also  be  disclosed  as  follows: 

a.  To  the  Department  of  Health  and 
Human  Services  Federal  Parent  L.ocator 
System  and  Federal  Tax  Ofbet  System 
for  use  in  locating  current  and  former 
employees  involved  in  child  support 
and  paternity  cases  and  Identifying  their 
income  sources  to  be  used  in  child 
support  orders  and  enforcement  actions. 

0.  To  the  Department  of  Health  and 
Human  Services  Federal  Parent  Locator 
System  for  release  to  the  Social  Sectirity 
Administration  for  verifying  Social 
Security  numbers  in  connection  with 
the  operation  of  the  FPLS. 

c.  To  the  Department  of  Health  and 
Himian  Services  Federal  Parent  Locator 
System  for  release  to  the  Department  of 
the  Treasury  for  purposes  of 
administering  the  Earned  Income  Tax 
Credit  Program  and  verifying  a  claim 
with  respect  to  employment  in  a  tax 
return. 
•        •        •        •        • 

RossrW.MaUs. 

Executive  Direcior. 

[FR  Doc.  97-32830  FUmI  12-lS-a7:  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

Granting  of  RM|UMt  for  Earty 
Tarmlnatton  of  tha  Waiting  Pariod 
Undar  tha  Pramargar  Notification 
Rulaa 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  18a.  as  added  by  Title  U  of  the 
Hart-Scott-Rodino  antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(bK2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  10/27/97  AND  11/07/97 


NMne  d  acquiftng  peraon.  name  ol  aoqutosd  person,  name  of  acquired  erMty 


Inc. 


Tttermo  Electron  Corportton.  Allied  Heelthcare  Products.  Inc..  Beer  Medk:si  Syslsms.  Inc 
Herttage  Fund  I.  LP..  Donald  R.  Swortwood  and  Leiilla  H.  Swortwood.  Wealeic  AsaocMa 

Silloon  Valley  Group.  Inc..  Ttnaley  Laboratories.  Inc..  Tinaley  Laboraloriea.  Inc  - 

Kenneth  A  Hendncks.  Reflection  RooAng  Materials.  Inc.  Perfection  Rooflng  Materiala.  Inc 

Kennslh  A  Hendricks.  United  Building  Supply.  Inc..  Unrted  Buildkig  Supply  lnc^.^.^^»™........^^^ 

Renal  Treatment  Cernsrs.  Inc.  SaMMe  OMysis  Centers.  Inc.  CaWor«a  Kidney  Cerlsrs.  A  CaMomia  partner- 

R^lf'T^LliTiirtcirti^'iJi^^^ 


UnN  Corporation.  HO.  Hickman  and  Bonnie  B.  Hickman  (Husband  and  Wile).  Hickman  DrlMng  Company 

Kenneth  A  Hendncks.  Marshall  Roofing  Supply.  Inc.,  Marshal  Hoohng  Supply,  lnc^........».... 

CGW  Southeast  Partners  III.  L.P  .  Youth  Services  Interrwtiorwl.  Inc.  YSI  HokSng»<3eorgia.  mc 

BTG.  Inc..  Micfos-To-Maintrames,  Inc..  Mtcros-To-Mainframes.  Inc ••-"- — ». .•■..• 

Blackskxw  Capital  Partners  III  Merchants  Banking  Fnd  LP.  WhNshal  Associateri.  LP..  Borden  DecorMlve 

Products  HokHngs.  Inc  ••••"• - 

Nippon  Teiej^i^  and  Telephone  Corporation,  The  Asaocialed  Group.  Inc,  Teligent.  LLC  — ■■. 

MicroAge  Inc.  Gainea  Computer  Senrice,  Inc.  Gaines  Computer  Service,  kw 

Retail  Networks.  Inc..  Silas  Creek  Retaa.  Inc.  (Debtor-in-Possession),  SUBS  Creek  Retail,  Inc •••^- ~ 

HBO  &  Compeny,  Natkxial  Health  Enhancement  Systems,  inc..  National  llaelti  Enhancement  Systems.  Inc  .._ 

Mr  Reinhard  Molin  (a  German  person).  I^lll  Communications  Corporation,  Newbridge  Book  Ckibs 

Fleet  Finandal  Group.  Inc..  Columbia  Management  Company.  Columl)ia  Management  Company 
Reel  FInwwial  Group.  Inc..  Cokimtta  Funds  Manaoamant  Company/Cokjmbia  Tnjsl  Co. 

Management  CompenyA^okjmtM  Tniat  Co """i-;;-"": »•■■••••;»•-•••• 

HeelthSouth  Corporation.  Horizon/CMS  Heelthcare  Corporaton.  Horiax>0«S  lleaKheare  Corporstton 

Peloo  Animal  Supplies.  Inc.  PsiCare  Plus.  Inc.,  PetCare  Plus.  Inc ""-—r:ir:z::: 

The  Nebraska  Synod-Ewangelcrt  Lu»«em  Church,  Quorum  HeaRh  Group.  Inc.  Mhtands  Medical 

LP  "• " 

Amehcwi  Home  Products  Corporatton.  Qenset  SA  (A  French  Company).  Qeneal 
NOVA  Corporatton.  Firstar  Corporation,  Elan  Merchant  Services,  LLC  ... 
The  Restaurant  Company.  Perkins  Family  Restaurants,  LP.  PFR  Assets 


PMN  No. 


9»-0078 
98-^107 
9fr-0135 
96-0140 
90-0141 

96-0150 

96-0151 
96-0152 
98-0160 
98-0178 
96-0184 


Date 
tsrmirwied 


10^7/97 
1(V27/»7 
1(V27/97 
^OI27la7 
1(y27/97 

1(V27/97 

iaC7/97 
1(V27/97 
10^7/97 
1027/97 
1007/97 


Cokjmbie  Funds 


96-0187 

1027/97 

96-0200 

10^27/97 

96-0201 

1(y27/97 

96-0207 

1007/97 

96-0208 

1007/97 

96-0212 

1007/97 

96-0214 

1007/97 

96-0215 

1007/97 

97-1816 

1008/97 

97-3896 

10O8«7 

96-0015 

^o/^M 

96-0049 

1008/97 

96-0115 

1028/97 

96-0133 

1Q08/97 
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TRANSACTK3NS  GRANTED  EARLY  TERMINATION  BETWEEN:  10/27/97  AND  1 1/07/97— Continued 
Nan>e  ol  acquiring  person,  name  ol  acquired  person,  name  of  acquired  entity 


^^Jf^-it^^  company).  Sport  Devetopment  S.CA  (a  French  company).  Sakynon  S>  ..... 

CabteRus  Holding  Company,  MultiTechnology  Sen^ices.  LP..  MultiTechnokSy  Sendees  LP        

/^nentech  Corporation,  Sprint  Corporation.  Central  Tetephone  Company  oflHkwis;  The  Cendon' 

Chiquita  Brands  Intemattonal.  Inc..  Stokely  USA.  Inc.,  Stokely  USA.  Inc  v*r««n  

Asplundh  Tree  Expert  Co..  Central  Locating  Senrice,  Ltd..  Central  Locating  Servioe"  Ltd 

trif!^,^^^  Sendees.  Inc.,  John  Sexton  Contractors  Co..  John  Sexton  Contractors  ci;' 

MarshaH  Industries,  Sterling  Electronics  Corporation.  Sterling  Electronics  Corporation  '"" 

Da»ytek  Intemattonal  Corporatkxi.  Richard  D.  Schoenberg,  Steedl  Systems.  Ud  " 

;^",,i;^„^a.y..''''  ^.f*'*'^  international,  Inc,  Fisher  ScH>nti^'i;^;;;^^;;;;^ri;;rZZZZ 
S^«^.£S^^2!!^^'  '^°*^  Intematkxial.  Inc.  a  Debtor  in  Possession.  Ney  Dental  Intemattonal.  Inc 
SOS  Stalling  Services.  Inc.  Mk:hael  A.  Jones,  Jones  Assets  ..  j  «»  louuiw,  mc 

Aioifc^  Regk>nal  Corporations,  Date  R.  and  Carol  A  Undsey.  H^rtwErtifite^uiri^^^ 


Reuma  Corporatton,  Jamm  L  Read.  Read  Corporatton;  Re«j "ilitoiiiiiiiiirt'Vi^'i'F^  

CtodrtCommimi^^  Corporatton.  Chartes  H.  Wilson  and  Jo  Anne  J.  Wilson.  Pacific  NodhxM^Brii^dca^ 

Action  Performance  Coriipanies.  inc..  Voitiiig  TriJstdiied  D^^ 

QTSfTl,  Inc .....,.„.,. 

Elertro  Scientificlndurtnes.  if^'.'i^mBd'lnM^ 

JohnA  Catsimatidis.  Stoan's  Supermerfcets,  Inc.,  Stoen's  SuperniartoteTlnc^^   ^'V^"-^  «k 

Midooast  Energy  Resources.  Inc.,  Ted  CdHns,  Jr..  Repubfic  Gas  Partners.  LLC  &  v^  of  MJdLouisim  sTai 
Watooe  Computer  Senrtees.  Inc.  Mark  C.  Pope.  III.  Graphics  Industries,  Inc  ^^  *  *  - 

rrUT?^  ^^^^!^'^t'  ^'•'■'n*^  Chemtaab.  Inc.  Melamine  Chemcals.  Inc .T 

LDI,  Lid.,  Thompson  PBE.  Inc.,  Thompson  PBE.  Inc 

Rohr.  Inc.  James  J.  Lockshaw,  Toto  Incorporated  .  

Fred's  Inc..  CVS  Corporation.  Big  8,  Inc.  4  Big  B  Dnjgs.  inc  ...ZZZIZ 

St«ren  E.  Karol.  Harrisons  and  CrosfieW  pte.  Harcros  Lumber  and  BuMdIng  Sui3Siei''inc  d/b/a"iiioore 
LFrancts  Rooney.  III.  Hanisons  &  CrosfieW  pte,  Harcros  Lumber  and  BuikJing  Supplies  Inc  dAVS  Moore*' 
Jwdan  Industnes.  Telephone  Services,  Inc.  ol  Ftorida.  Tetephone  Services.  IncolFlalda  ^^ 

wmam  J.  Barken.  Metropolitan  Life  Insurance  Company,  MU  assets  plus  Met  West  Aaribusiness."inc" 

Predion  Caslparts  Corp..  Hamlschfeger  Industries,  Inc.,  J&L  Fiber  Servtoes  Inc      ''*'™"**^  "^ 

AmerlMn  General  Corporatton.  Western  National  Corporatton,  Western  Nattonal  Corporitfon"" 
Phg^ajvees  Corp.  (a  Canadian  company).  Industrial  Senrtoes  Technotogtos.  Incrindurtrliser;;^^!^^; 

AMERCO,  Encore  Financial,  Inc..  Encore  Rr«nciairinc   .  ' 1"      — 

United  StatM  Filter  Corporatton.  John  W.  &  Unda  L  VandenBoe  (Huabandiindi^L 

James  B.  Page,  Angeica  Corporation,  Angelica  Assets *"«*-«•  ■"«  »»"«>.  Jw.  mc 

Danirin  Deason.  Computer  Data  Systems  Inc..  Computer  Data  Systei7i's."Vnc" 

Alternative  Resources  Corporatton.  International  Business  Machines  Corporatton,  osi  S^sni!  iii' 

SS  Sa?..'?:.!'.'!..*^..'!"**'  ^"^"^  ^^"^-  ^■^'  C<«?SS!r;;ntea  llTSlrS^lFiSi^iii 
Frojier  Insuianoe  a^'hi^'.  Wiiitai^^ 

J.w.  cnMds  Equity  Partners.  LP.  Fave  Posen  RaHnna  PiArtmnir«  rr/ww«n>t;»« 


Equity  Partners.  LP.  Faye  Posen.  Beltone  Etectronics  Corporation 


^^f^^  °*!!^!^P^  ''"*^®"  "•  "-P-  ■^"«**»y  *^^^  Corporatton.  Tuesday  Morning  Corpli^tfi^" 
The  Home  Depot.  Inc.,  Davto  Katzman,  OeeKay  Enterprises.  Inc.  T...  ^^      *^ 

Wmtertfiur  Swiss  Insurance  Company,  Federated  American  Insurance  Coi^^iTy.  Fedirt^  Aliiitoii'i^: 
ance  company  

ri!!!I  ^S!!??^"  ,''*■•  2IS!*'"'  ^"®^  t)^eii)f)^ert  C^ratiiii^'.  Off^i;^ 

•^^  ^^  ^^i*  *****  company).  Keesling  FamiNy  Tnjst.  Arizona  MHe-E-Lm  CorpiAwets       . 
Crtizens  Utolities.  Company,  Ogden  Telephone  Company,  Ogden  Telephone  Company 

Saratoga  Partners  III.  L.P..  Equality  Acquisition  Corp..  Equality  Aoquisitton  Corp  

Conseco.  Inc.  Washington  Nattonal  Corporrtton,  Washington  Nattonal  Corporation  "" 

bSSS  S)2Ity**^''  ******  ^^*  ^''**"'  ***™^  "**p*"  °*  ^«*^  coii^;"iii^;;ii;i'"i:iiiiiii' rt 

Nfcholas  J.  Ferrante.  PUT  Services.  Inc.,  FW  Service,  liic^  

TheMorris  Bekin  Family  Tmst,  A  Ahlstrom  Corporatton.  Sanford  wWrantyComw 

^*c(iis^orwii^*^  °^^^ 


Apache  Corporation,  Mobil  Corporatton,  Ampotex  (Western  Australia)  Inc ZZ 

IngersoK-Rand  Company.  Robert  L  Ogur.  Johnstone  Pump  Company L  " 

Peter  Brant.  Bear  Island  Paper  Company.  L.P..  Bear  Island  Paper  Corripany  i!!p  Zl 

Joseph  Allen,  Bear  Island  Paper  Company,  L.P..  Bear  Island  Paper  Company  LP  

KKR  1996  Fund,  LP.,  Nonnan  Lear,  Act  III  Cinemas,  Inc  TZZ. .'." 

Gannett  Co.,  Inc,  Maine  Radto  and  Television  Company,  Maine  Racfio  and  Teleirtaiwi  Comijaiiy^^""  Z"" 

invest  Fund  I,  IM.,  Katzenberg  Holding  Corporation,  Katzent)erg  Hokling  Corporatton 

G<^,  Thoma.  Cressey.  Rauner  Fund  V.  LP.  Grady  F.  Burrow.  Nattonal  Computer  piiiiL'iric" an"iiiama 

General  Electric Coi^iiip^,  Insighi'iiBiiiiisw^  | 


PMN  No. 


96-0139 
98-0172 
97-1889 
98-0063 
96-0072 
96-0142 
98-0145 
98-0173 
98-0177 
96-0182 
98-0191 

96-0192 
96-0183 

96-0200 

96-0220 
97-3606 
96-0060 

96-0104 

98-0128 

96-0197 

98-0248 

06-0122 

08-0171 

96-0238 

96-0242 

96-0245 

06-0287 

96-0341 

96-0035 

96-0036 

96-0038 
96-0124 
96-0143 
98-0164 
98-0183 

96-0194 

96-0202 
96-0211 
96-0221 
96-0227 
96-0232 

98-0236 
96-0244 
98-0246 
96-0253 
98-0254 
96-0255 

96-0259 
98-0260 


98-0261 

9fr-0262 
98-0265 
98-0267 
98-0260 
96-0261 
98-0282 
98-0285 
98-0296 

96-0306 
96-0315 


0^2M7 
(y28/97 
QO0«7 

(M2M7 
0129/97 

oaan7 

(V2M7 
(V2M7 

oaanr 
oav97 

ao»07 

(V2gm7 
(V2M7 
QO0A7 

Qa]i«7 
oaom 

(V3Q«7 

Qr3a«7 

0^3Q«7 

oaonr 

Qf31«7 
0fS\/97 
0f3M97 
(V31/97 
G»1/07 
0^1/97 
V31/97 

i/oe«7 

M02J97 

Moam 

MQOm 
\IQaiV7 
MQOm 

Moamr 

1/03A7 

Moarn 

1/Q3A7 
1/03A7 

Moam 


1/03/97 
1A)3«7 
^nM7 
1/03/97 
^f03/a7 

1/03«7 

1AD3A7 
1/03/97 

1/03/97 

1/03/97 
1/03/97 
1/03«7 
1/03/97 
1/03/97 
1/03/97 
1/03/97 
1/03/97 


1/03«7 
1/03/97 
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Transactions  Granted  Early  Terminatkdn  Between:  10/27/97  and  1 1/07/97— Continued 


Nttiw  o(  aoquMng  person,  nenw  ol  aoqMirad  panon.  name  ol  acquirad  an«y 


Steve  L.  VoHa.  Roxborough  Memorial  Heam>  Foundalton.  Jameatown  Awodatea.  Memorial  Propeniea. 

Roxborough  •■• ;•;•"• 

J.M.  Hubef  Cofpofalion,  John  Hancock  Mutual  Lite  Insurance  Co..  Nahelo  Forest  LLC .— 

Green  Equity  Investors.  LP.  Larry  J.  Hochberg  and  Bartera  P.  Hochberg,  Sportmeit.  Inc 

Thermo  Electron  Corporation.  Peek  pte.  Peek  pk:  

AMR  Corporatk>n,  U.S.  Ain«»ay8  Group,  Inc..  U.S.  Airways  Group,  Inc  

The  Estee  Lauder  Companies.  Inc..  Donna  Karen  Intemattonal  Inc.,  Donna  Karan  Studto — 

McLeod  Reg«nel  Medical  Carter  ol  the  Pee  Dee.  Inc..  SSM  HeaKh  Care  Corporrtion.  SaM  Eugene  Commu- 

nrty  Hospital  — - - " ——-*—• 

Unift,  Inc..  Lamar  Beach.  SI  HoWing  Company •""• •"-• 

Kimberly-Clark  Corporation.  Tecnol  Medlcel  Products.  Irtc..  Tecnot  Medical  Produda.  kic 

Qiann  R.  Jonea.  Cable  TV  Fund  12-0,  Ltd..  Cable  Assets ■""^-v:: 

New  Englend  Inweatment  Companies.  LP..  Ceisse  Natonale  de  CredH  Agrknie  (e  French  compeny).  Oeniel 

Breen  &  Compeny.  LP  — ••• -• r""l"":" 

Geracom  CorporaBon.  Novadyne  Aoquiallion  Compeny.  Inc.  or  HeNer  Rnendel.  Noyadyne  Compiler  Systems. 

WaaWngioo  Mulii!  hw^  Inc..  Avco  Fkiiinclel  Servioee  of  Ito^yiwod.  Fla..  Inc 

Anew  Baclranka.  Inc..  SN  HoWlng.  Inc..  SN  Holding.  Inc ^ 

Robert  J.  Tomsich.  Noel  Group.  Inc..  Curtis  InAjsthes,  Inc  —•■••■j- •• 

Land  Ol-tfces.  Inc..  Alpine  Lace  Brands,  Inc.,  Alpine  Lace  Brands.  Irw  — 

UICI,  InkxmaBon  Partners  Capital  Fund,  L.P..  EduServ  Technotogiee,  hie  

Regal  Cinemas,  Inc.,  Irwin  R.  Cohen,  Capitol  Industries,  Inc  .^^^ — -.. ~-~~~ 

Brunswick  Corporation.  Peter  D.  Brown.  Hammer  Strength  Corporation  ..... — ... — . ....^......»~.... .~~-. 

Qrr^x)  UNO  S.A.  (an  Argentine  company).  Tescorp.  Inc.,  Tescorp,  Inc ~ 

Eastern  Environmental  Sennces.  Inc..  Delman^a  Power  &  Light  Compeny,  Pine  Grove,  Inc  

Rental  Servwe  Corporation.  OavW  P.  Lanoha.  Rem-tt-Center.lnc..  d«Va  Center  RenM  and  Salee,  In  — , 

Suiza  Foods  Corporation.  Country  Freeh.  Inc..  Country  Fresh,  Inc •••••.•.•- — .—.—.■ --~-- •~~- 

ln(ematx>nai  Dusinees  Machines  Corporatkx).  Unison  SoRware,  Inc..  Unison  OoAwvs.  Inc  .^ 

Pluna,  Inc.,  Haraid  Roblneon,  Frank  L.  Robinson  Company  1. 

PPC  HoWmgs.  Inc..  Judd"8.  Incorporated.  Judd-s  Incorporated .^..■■■. ""r-":---:-" 

American  BuiUings  Compeny.  United  Dominion  Industries  Limiled.  Windsor  Door  Oivisnn  ol  Urwad  uomwon 

Iftdustries  Lid  " " 

Unton  Benk  of  SwUzertend,  WOliem  Bleir  Ca^M  Partners  V.  LP..  GNWC  Whe  Cable  &  Ne»wort(  Produds.  Inc 
MBNA  Corporatton.  Natkxtal  Commerce  BancorporaBon.  Nattonal  Bk.  ol  Commerce.  NashvMla  Bk  ol  Com- 
merce et  al " — ••" "• 

United  States  Filter  Corporatkxi,  Puro  Water  Group.  Inc.,  Puro  Water  Group,  Inc 

WartHjrg.  Pincus  Ventures.  LP.  Time  Warner  Inc.,  Cinemerica  Theatres,  LP 

Wwburg.  Pincus  Ventures.  LP,  Mr.  Sumner  M.  Redstone.  CInamerica  Theatres.  LP •••-—•;: — -•• 

N.V.  KoninUpe  (Royel  Dutch  SheH)  (a  Dutoh  company).  Bechtel  Group.  Inc..  Inlamatk)nai  Genertfing  Co..  & 
DGC  Hokfnga.  Lid 


PMNNo. 


Hfcks.  Muse,  Tale  &  Fural  EquNy  Fund  III.  LP..  C.  a  Reulhef.  III.  ReuVier^  See  Food  Company.  Inc..  Reu- 


ttier,  Inc 


Hk:ks.  Muse.  Tale  &  Furat  Equity  Fund  III.  LP..  DevM  A.  Pippin.  ReuVter's  Sea  Food  CompMiy.  ma. 

Inc ~ - 

Dynacare  Inc.,  General  Health  Systems,  Louisiana  Reference  Laboratories,  Inc  ..■■... 

Jerry  E.  Kimmel,  Shelter  Comporients  Corporation,  Shelter  Components  Corporatton 

Quktant  Corporat»n,  EndoVaacular  Technotogies.  Inc.,  EndoVescular  Technotogiee,  Inc  

Fuji  Photo  Fiton  Co..  LW..  Internaltonel  Paper  Compeny,  Anchor/Lith-Kem-Ko.  Inc 

Beritshire  Fund  IV.  Limited  Pertnership.  Robert  Stephen  Hokflngs  Limited  (a  U.K.  company).  Holmea 

Corp — 

ALRENCO.  Inc..  RTO.  Inc..  RTO.  Inc 

John  W  Kkjge.  Injege  Entertainment.  Inc.,  Imege  Enlartalnmart,  Inc 

United  Auto  Group.  Inc.,  Homer  D  Skelton,  Covington  Pike  Toyota,  Inc..  Homer  SkeNon.  Inc.  Homer 

Untied  Auto  Group.  Inc..  Paulette  and  Gene  Doe  (husbend  end  wife),  Covington  Pice  Dodge.  Inc 

Incentive  AB.  Memoriel  Heelth  System.  Memoriel  Medtaal  Center.  Inc - 

Ohto  Edison  Compeny,  Roth  Bros.,  inc..  Roth  Bros.,  Inc  

Boston  Chcken,  Inc.,  Boston  Chicken,  Inc..  Greet  Lakes  Begeia.  LP.;  Sunbelt  Begets,  LLC 

Nattonal  Data  Coiporatton.  Physkaan  Support  Systems.  Int.  Phystoian  Support  Systema.  Inc 

George  D.  Johneon.  Jr..  ALRENCO.  Inc..  Akenco.  Inc - -^ 


Reulher, 


rTOuUCIS 


Date 


9S-0352 

11/03A7 

9&-0137 

11/04A7 

98-0167 

11/04/97 

98-0243 

11/04/97 

9fr-0248 

11/04«7 

98-0251 

11/04«7 

98-0294 

11/04/97 

97-3258 

11/06A7 

97-3526 

11/0G/97 

98-0068 

11/06/97 

96-0199 

11/06A7 

96-0218 

11/06/97 

98-0224 

11/06/97 

98-0230 

UI0M7 

96-0263 

11/06«7 

9fr-0276 

11/06/97 

96-0296 

11/06/97 

96-0317 

11/06ff7 

96-0226 

11/06/97 

96-0250 

^^mm 

96-0309 

11/06/97 

96-0311 

11/06/97 

96-0031 

11/07/97 

96-0064 

11/07/97 

96-0300 

11/07/97 

96-0312 

11/07/97 

96-0313 

11/07/97 

98-0332 

11/07/97 

96-0336 

11/07/97 

96-0340 

11/07/97 

96-0342 

11/07/97 

96-0343 

11/07/97 

96-0347 

11/07/97 

96-0353 

11/07/97 

96-0354 

11/07/97 

96-0356 

11/07/07 

96-0360 

11/07/97 

96-0366 

11/07/97 

96-0376 

11/07/97 

9fr-0380 

11/07/97 

96-0300 

11/07/97 

98-0392 

11/07/97 

96-0385 

11/07/97 

96-0396 

11/07/97 

96-0404 

11/07/97 

98-0416 

11/07/97 

98-0418 

11/07/97 

98-0423 

11/07/97 

96-0426 

11/07/97 
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FOR  FURTHER  MFORMATKM  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission.  Premerger 
Notification  Office,  Bureau  of 
Competition.  Room  303,  Washington. 
D.C  20580.  (202)  325-3100. 

By  Direction  of  tlie  CommiMion. 
Donald  S.  dark. 
Secretary. 

[PR  Doc.  97-32955  Filed  12-16-97;  8:45  am] 
MUJNQ  OOOC  STSO^I-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Earty 
Termination  of  tlw  Waiting  Period 

Under  ttie  Prenierger  Notification 
Ritiea 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  Title  0  of  the 
Hart-Scott-Rodino  Antitnist 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  1 1/10/97  AND  1 1/21/97 


7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
^d  requires  that  notice  of  this  action  be 
published  in  the  Federal  Regiater. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
I>eriod  provided  by  law  and  the 
premerger  notification  niles.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
GenMBl  for  the  Antitrust  Division  of  die 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Kenneth  R.  Thomson.  Dow  Jones  &  Company.  Inc..  IDD  Enterpriaes  LP 

Western  Atlas  Inc..  Arthur  Kelsey.  WeWmation,  Inc  *^       '        

KennethR.  Thomson,  Dow  Jones  &  Company,  Inc..  Ottsi^  Newiipiiii'lii^"" 
°°1;^.*  ^^°?»"y'  '"c-  Kenneth  R.  Thomson.  Thomson  Newspapers.  Inc 
]iZ^?^?^;^lES;V9'^'  Novartis  AG  (a  Swiss  company)  nSSSaLS 

Aca^lncorporated.  Rtohard  A  Koptow.  Offfce  Spedafetslnc  . [IZ 

The  Vkwam  Group,  inc.,  Theodore  L  Gatsas.  Staffing  Network.  Inc ... 
The  \fincam  Group.  Inc..  Michael  J.  Gatsas.  Staffing  Network.  Inc 


^SiSr..^:..     :^^.!'*-  **  ^^"""^  coiporatton).  STAT  Oialyaia.  itKli'si^'iii^iiiiiiiii:^ 

P.  vif^  Fo«i^rji^.Bi^l^ 


poraiion 
Inaignia  Financial  Group.  Inc.. 
LLC  


ii^^t  fc^j!!^!!^\^'  ^-  **^'  "^"^ *  f""^  Equity  Fund  II.  LP.,  Oeaa  Hotdto^^ci^iiii, ■" 
a2^SlihS;i^^^^!^'"??r  ^^  ^-^-  L»d..  Jones  CaWe  Income  Fund  1-a«:  V«5S  "'"'^'''"^  " 
^)^!!!!^..^'°"'^'  <^)-  B-*  o"*«'  York  Company,  Inc,  (The),  The  BJ^SZiiV^"^^ 

««n««Bectnc  Company.  Lockheed  Martin  Corporatton.  LMT  Sub  Inc 


f^  ^Z*!!?JT„^°"™*"**°"  *°'  Philadelphia.  Foundation  for  the  EMerV.  Inc.' FFE^Maoieiiiicihi;^^ 

Theodore  L  Gatsas,  The  Vincam  Group.  The  Vincam  Group  

Mtohael  J.  Gatsas.  The  Vincam  Group.  Inc..  The  Vincam  Grouo  Iric "" 

Paul  G.  Allen.  Metricom.  Inc..  Metrtodm.  Inc  ..^.^  ^'        

Paul  G.  ANen.  Metricom.  Inc.,  Metricom,  Inc  ...  "• 

J?aJ|;Commu^^  Inc.  American  Radio  Syiems  oirwratto^'.Ai^iii^FU^^ 

Ptoneer  Nature^  Resources  Company.  Etectrafma  SA.  Plum  Creek  Pipeline  CoT!^  «y»«™  Leense  oorp  ... 


AdaaCopco  AB.  Joaeph  A  Paradis.'lll.  Rerti-Eqilii^rrt's^Xice  Cto'S^'  ?. .,.. 


^iSf.IJLa.^SS^'^..^"^:^:."^^ 

=!?IIS?^ ^'**^  Partners.  LP..  Cox  Enterprises,  inc..  CoxCkiiii'iii^ 

TCSnir^*' °~^'  "*••  '^^'- 1"***™*^  Corporatton.  Aciiii;iiiiii]ie7,ii;;i;^"6i^^^^ 


Sumner  Redstone,  fttaii  Hiiimen  Qeorgei'lMS  arada^  

S?SLiS!S^Jt**;.Sr'?'%^       "^'  Cambridge  soundwc,;;^"!;;^":;::::;:::::::::::;:;:": — 
^i^S^^..^:..^.l.^„.^^  "^  ^**~'  ^'**'^  ^^^  ^^  Restaurants;  i^i;;;;i;;i 

SSSLTJS^.^^^'SS.  ?*T^  Company.  Wyndham  Hotel  Corporatton.  W^Jham  Hotel  ci^iiiii;i".: 
&parton  Motors.  Inc.,  Smeal  Fire  Apparatus  Co..  Smeal  Fire  Apparatus  Co  MWMun  ... 

oS^jwH^'^'UiS^  ^°!i^^^  Newspapers.  Inc  and  Mngiiiiiuiii^^iii^'i;;;;":::^::" — 

ciiipiir^...  ...T^      ^*^'  ^^  **'*^  Resources  Companr^neTNatural  Res^;;;;^ 

'tSn.'!^...?!^^^  Co;iiiny.  Ch^^'neiii^^ 
M^P^JeriUnc..  Bh»  ciiii'aii"  oiliaNWd'rt 


PMNNo. 


97-3644 
96-0292 
96-0304 
96-0305 
96-0318 
98-0326 
96-0330 
96-0337 

96-0350 

96-0364 
9fr-0376 
96-0377 

96-0386 

98-0406 
98-0437 
96-0441 
96-0196 
96-0258 
96-0336 
96-0339 
98-0344 
98-0345 
98-0396 
96-0406 
98-0457 
96-0257 
96-0288 

98-0351 
98-0375 

98-0382 

98-0366 
98-0403 
98-0420 

96-0443 
96-0465 
96-0472 
96-0478 
98-0483 


98-0484 
98-0485 
98-0486 


Dale 
terminalad 


11/12«7 
11/12/97 
11/12/97 
11/12/97 
11/12«7 
11/12/97 
11/12/97 
11/12W7 

11/12/97 

11/12/97 
11/12/97 
11/12/97 

11/12«7 

11/12/97 
11/12«7 
11/12/97 
11/1M7 
11/13/17 
11/13/97 
11/13/97 
11/13/97 
11/13«7 
11/13/97 
11/13/97 
11/17/97 
11/18/97 
11/16/97 

11/18/97 
11/18/97 

11/18/97 

11/18/97 
11/18/97 
11/18/97 

11/1OT7 
11/18/97 
11/18/97 
11/18/97 
11/18/97 

11/18/97 

11/18/97 

11/18/97 
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TRANSACTK)NS  GRANTED  EARLY  TERMINATION  BETWEEN:  11/10/97  AND  11/21/97— Continued 


Nwne  ol  acquWng  person,  name  ol  acquired  person,  name  o«  aoqiAed  sntHy 


Emarscn  Electric  Co..  Computational  Systems.  Incorporated.CompiMational  Systems,  Incorporated 

ijMon.  Inc.  Loo  Lea,  VIP  Lrtho.  Inc  - 

Lason.  Inc..  Melvin  A.  and  Perl  Valdez.  VIP  Litho.  Inc.  ^........^... 

ShopKo  Stores.  Inc  Penn-Osnisis.  Incorporaied.  PenivOeniels,  InoorpefSled 

Video  Update.  Inc..  Moovies.  Inc..  Moowiee.  Inc  -"~r" 

Discount  Auto  Perts.  Inc.,  Hi-Lo  Automotive.  Inc.  Ml-Lo  Automotive,  inc ~ 

K.nrtic  Concepts,  Inc..  Charies  E.  Haely.  CH  InAistries.  Inc  

Textron.  Inc..  Ransomes  pic.  Ransomes  pic - — 

Omaha  Wortd-Haraid  Con^>mt.BPC  Holdings,  Inc..  Business  Records  Corporation  .. 
CwNas  Christl.  Neponset  Vtftoy  HeMh  Syslsm.  inc  .  Neponset  Valtoy  Hee»  System, 

Metals  USA.  Inc.,  Thomas  J.  ShspIro,  WSyne  Steel,  inc 

Anthony  Kiea,  The  Edgar  B  RumWe  Marital  Tmst.  MichigenHenigrCo..  Inc^^...... 

Monsanto  Company.  Milenntum  PfiarmaceuticaJs.  Inc  Mierwium  PtiermacetMicais.  mc 


Inc 


PMNNo. 


Hutchison  Whampoa  Limited.  Western  Wireless  Corporation.  Western  Wirelees  Corpontton ..■■—.■ 

The  FINOVA  Group,  inc.  The  Nomura  Securities.  Co..  Ltd..  AT4T  Commencal  Finance  Corporation 


mc 


MBNA  Corporation  Broadway  r4ational  Benk.  Broa(*«»ay  Bancs         ^        ^       ^  ■      rs      ,-„_ „„ 

N.V.  Koninkliie  Nederlendsche  Petroleum  Maatschappii.  Tetas  Gas  Corporellon.  Tetes  Gm  Corporsjton 
Republic  IndusMss,  inc..  The  Charlie  Roberts  Hillard  Marital  Deduction  Termin-Hillard  Auto  Group.  Ulc 

WorWtex  Inc  ,  NFA  Corp  ,  NFA  Corps  Eieskc  Corporebon  ot  America  division  

CH.  Boehnnger  Sohn.  Ben  Venue  Laboraloriee.  Inc.  Ben  Venue  Lsboratones,  Inc 

USA  Waste  Seonces.  Inc..  Longview  Group.  Inc  .  Longview  Group.  Inc  •rr:r;r;v^'  ' 

Richard  M  Scaiie.  Gannett  Co..  Inc..  Gannett  Sateiite  Information  Netwoftt.  inc.  Medle  Weet . 

Integrated  Electncal  Services.  Inc..  Bob  We*.  Baxter  Electric  Compeny.  Lid  

Bob  We*.  Integrated  Electhcel  Services.  Inc..  Integrated  Electricai  Servicee.  mc  -™ 

Dover  Corporation.  Sanger  Wortts  Factory  Holdings.  Inc.  Sanger  Worlts  Feclory  Hoidings,  mc 

Lucent  Technolog«s.  Inc..  Livlngiton  Enterprises.  Inc.  Uvingrton  Enterprises.  Inc  _ 

Terry  L.  Hunter.  The  Regitry.  Inc..  The  Registry.  Inc  

The  RegBtry.  Inc..  Terry  L.  Hunter.  The  Hunter  Group,  mc  

Steven  M  Willens,  Lucent  Technologies.  Inc.,  Lucent  Technologies,  Inc — 

Ronald  H  Willens.  Lucent  Technologies.  Inc..  Lucent  Technologies.  Inc  

ICQ  Communications.  Inc.,  NETCOM  Or>4Jne  Communication  Senrices.  Inc. 
Hon  Services,  Inc 


NETCOM  Orv4Jne  Communica- 


The  Haittord  Financial  Senrices  Group.  Inc,  Omni  Insurance  Group.  Inc.  Omni  msuranoe  Group,  Inc 

Allen  E  Paulson,  Riviera  Hoidrngs  Corporation.  Riviere  Hoidings  Corporsion  

J4J  Snack  Foods  Corp..  Nation^  ICEE  Corporalian.  National  ICEE  Corporsliot* 

CMI  Corporation.  Rexworks.  Inc..  Rexworks.  Inc - _...„.....„ .■„...„...■■■.»■..■■-.-»•..-••••••»•• 

American  BuiWings  Company.  Neal  C.  and  Brende  L.  DiOwrme  (husbend  end  wils).  MocMar  SInjcturee 

ICN  PhanneceUc^rincr.  br!  ii.c  l»airi^  HoflrriawvU  Rodiw.  inc;  Roc»»e  Pioduds.  Inc 

Themes  J.  Shi^)«ro,  Metals  USA.  Inc..  Melals  USA.  Inc _ "m"';;":!!!^,'"" 

Orion  C^Oat  Corporation.  Michigan  Mutual  Insurance  Compeny.  Unieun  Insurance  Compeny  ... 
Cooper  tndusltiss.  Mr  Jack  Peerlmen.  AtLite  Lighting  Equipment.  Inc 


lerminaMd 


Bridgeetone  Corporation,  Gmttd  W.  Fletcher.  Fletcher's  Cobre  Tire.  Inc " 

Mettf  IMansgemeni,  Inc.,  Michaei  Sulsmen,  Aerospeoe Metais,  Inc »• ■-■■■■; ----r:"-"—:;:- 

MatropoiiliwLlle  Inewvice  Compeny.  Benkers  Trust  New  York  Corporstton.  Benliers  Tnisl  New  York  Cor- 


Mrs.  L  Bettencourt.  Angeion  Corporatk>n.  Angaion  Corporalton 

SmarTalk  Telesenrtces.  Inc,  Frontier  Corporatton.  Frontier  Corporstton  — 

TDS  Voting  Tnjst.  Yves  Jeoques  Rey-MiSet.  Indlantomm  Compeny.  Inc 

TD8  Voting  Tnist.  ChrieSen  Rey-MHIet.  Indlentown  Compeny,  Inc — ... r~-~-~ 

Everett  R.  Oobson  Irrevoc^ile  F«n«ly  Trust.  Tina  K.  Chang.  Texas  16  Celkjiar  Telephone  Compeny  — 
Siemens  Akbengeselischaft,  Alien  K.  and  Johnnie  C.  Breed,  husbend  &  wrte,  BREED  Technotogies.  Inc 
Continental  Gram  Compwiy.  Empire  Funding  HokJing  Corporation.  Empire  Fundmg  HoWmg  Corporaion 

OocMental  Petroleum  Corporatton.  EM  Aquilaine.  EM  Atochem  North  Amerwa.  mc 

Carolyn  Louiee  Adstaa.  Enron  Corp..  Taurus  Energy  Corp „ .» .™-.. 

Jwnes  N  iseacs.  Empire  Fundmg  HoWmg  Corporalton.  Empire  Fundmg  HoWmg  Corponian 

W.W  Clyde  lnveem»ent  Co.,  Geneva  Rock  Products.  Inc.,  GeneM  Rook  Products.  Inc , 

Beikslwe  liatiawy  Inc.  mtomaltonal  Dairy  Queen.  Inc..  IntemettoneJ  Deiry  Queen,  Inc 

The  Cttase  MwthaNw  Coiporalon.  Trion  PCS.  Inc.  (Joint  Venture).  Triton  PCS,  Inc.  (Jomt  Venture)  — 

J  P  Morgen  &  Ca  Incorporaied.  Triton  PCS,  Inc.  (Joint  Venture).  Tnton  PCS,  Inc  (Jomt  Venture) 

Pitvale  Equity  Investor*  III,  LP.,  Tnton  PCS.  Inc.  (Jomt  Vsnture).  Triton  PCS.  Inc  (Joint  Venture)  

Eq»«ly4Jnked  Investors  II.  LP.,  Triton  PCS.  Inc  (Joint  Vsnture).  Tnton  PCS.  Inc.  (Joint  Ventoe)  ........... 

Americ«i  Mutoel  Hokjmg  Company,  AmVestors  Financial  Corporatton.  AmVestora  Fmancisl  Corporsiion 

Si^Mto  Group,  Inc.,  Specialty  Foods  AcquisUnn  Corporalton.  Steiia  HoWings.  Inc 

Detoo  Remy  international.  Inc.,  Galeiitres  Corporatton.  BaMantrae  Corporation -„. 

Access  Beyond,  mc,  Hayee  Mtoracompuler  Products.  Inc..  Hayes  Microcompi4er  ProAicts.  Inc 

EMtootl  nesocialSB.  LP..  SolW  State  Oaoptiyetoal  mc,  Sotto  State  Geophystoal  Inc 

Linsalate  C^Mtf  Pwtners  Fund  II.  LP..  The  Tranzonic  Companies.  The  Tranzonc  Companies 

Meit-WeH.  Inc..  GofcJen  Books  Family  Entertainment,  Inc..  GoWen  Books  Publishing  Company,  kic 

Nextel  Commumcettons,  Inc.,  Industrial  Wireless  Technotogies,  Inc _..... "-r" 

University  ol  Pittsburgh  Madicai  Center  System.  The  Rehebiktelton  meWute  ol  PWsburgh,  T>te  neliiiil«iion 
Instilute  ol  Pittsburgh - ~ ~ 


98-0487 

98-0488 

98-0489 

98-0492 

98-0499 

98-0518 

96-0531 

9e-0S32 

97-0605 

98-0436 

98-0448 

98-0455 

96-0476 

98-0503 

98-0514 

98-0521 

98-0266 

98-0275 

98-0302 

98-0409 

98-0414 

98-0435 

98-0516 

98-0517 

98-0233 

98-0328 

98-0348 

98-0349 

98-0387 

98-0388 

98-0401 
9»-0406 
9fr-0407 
98-0427 
98-0431 

98-0442 
98-0444 
98-0447 
96-0449 
98-0450 
96-0451 
98-0450 

98-0463 

98-0477 

98-0481 

98-0491 

96-0497 

98-0504 

98-0506 

98-0607 

98-0610 

98-0511 

98-0512 

98-0524 

98-0626 

9fr-0527 

98-0528 

98-0629 

98-0530 

98-0633 

96-0535 

96-0537 

98-0538 

98-0540 

98-0541 

96-0544 

96-0560 

98-0551 


11/18/97 
11/18/97 
11/18/97 
11/18/97 
11/18/97 
11/18/97 
11/18/97 
11/18/97 
11/19/97 
11/19/97 
11/19/97 
11/19/97 
11/19«7 
11/19/97 
11/19«7 
11/19/97 
11/20/97 
11/2QA7 
11/20«7 
11/20«7 
11/20/97 
U/20197 
11/20/97 

uaorn 

11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 

11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 

11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 

11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 
11/21/97 

11/21/97 
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TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  11/10/97  AND  11/21/97— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


George  S.  Hofmeister.  Daniel  P.  Crawford,  Danvid  Company  Inc 

^^kSd? ^'  "*"  "^ ^"*'*<=*"  Automobile  Associatton,  l^7iTiiiiiiri^>imi;;iite 


Texas  Health  Resources,  LP.  McCuistion  CoinJwnity  Haspiw,  McCu^^ 

Fiskars  Oy  Ab,  Triumph  Capital  Investors.  LP..  E^oWorte^JoS^^  ^^  ^^* 

Man  Chi  Tam  (a  Hong  Kong  resident).  Access  Beyond.  Inc.,  Access  Beyond  Inc 

Outooor  Systems,  Inc..  Jon  Gunderson,  Outdoor  Media  Group,  Inc 

N.V.     Koninkilie    Nederiandsche     Petroleum     Maatsch^ip^,'    N.V 

Maatschappij.  Corpus  Chrisfi  Natural  Gas  Company,  LP  ....'. 

Teie-Communications,  Inc.,  Tele-Communications.  Inc.  Robm  CflMe  5^*6*^^ LP 


KoninM^    Nedertandsche    Petroleum 


PMNhto. 


sKrnwDO 

98-0557 
98-0562 
98-0564 

98-0577 

98-0582 
98-0588 


Date 
terminated 


11/21/97 

1 1/21/97 
11/21/97 
1 1/21/97 
11/21/97 
11/21/97 

11/21/97 
11/21/97 


FOR  FURTHBt  MFOMMT10N  CONTACT: 
Sandra  M.  Peey  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premei^ger 
Notification  Office,  Bureau  of 
Competition.  Room  303,  Washington, 
D.C.  20580.  (202)  326-3100. 

By  Direction  of  the  Commiaaion. 
DoaaU  S.  dark. 
Secretary. 

{PR  Doc.  97-32956  Filed  12-15-97;  8:45  am] 
eSJJNQ  coos  STSS-ei-M 


FEDERAL  TRADE  COMMSSION 

OranUng  of  RequMt  for  Early 
Tenntnation  of  ttw  Waiting  Period 
Under  the  PraiiMrger  Notification 
R«i<es 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  Title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requites 
persons  contem{^ting  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  tine  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 


7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Kegiater. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rulSs.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  1 1/24/97  AND  12/05/97 


Name  of  acquiring  person.  Name  of  acquired  person.  Neme  of  acquired  entity 


Spectra-Physics  A8.  FLIR  Systems,  Inc..  FLIR  Systems.  Inc  

A«ed  Capital  Lending  Corporation,  Allied  Capital  Corporation,  ANied  CapitaTcorixratton 

AJied  Caprtal  Lending  Corporation.  Allied  Capital  Corporation  II,  Allied  Capital  CorporatioriTr " 

Allwd  Caprtal  Lending  Corporation.  Allied  Capital  Commercial  Corporatton,  Allied  Capital  Coniiii^ci^ 

TheToe  Fire  and  Marine  Reinsurance  Co.,  lid.,  »«»i«B'ReinaKan<»'c^^ 

centile  and  General  Reinsurance  Company  of  America ™!.„.......™^      *^        ''    ~  "* 

George  S.  Hofmeister.  Mario  J.  Gabelli.  Binnings  Building  Products,  Inc        

Recycling  Industries,  Inc.,  Jack  Levin.  United  Metal  Recyders  .....  "  " ™ 

r!2S!S  l!^"^'  l"^'  ^^^ Companies,  Inc..  Brenner Coiii^tiiii"iiii^:'iiidO^^ 
Recycling  Industnes,  Inc..  Seymour  Levm,  United  Metal  Recyders 

Paofic  Mutual  HoMing  Company.  Oppenheimer  Capital,  LP..  Opp«Theime^"c^itoi."LP 

Ambac  Financial  Group,  Int.,  Constnjction  Loan  Insurance  Corporation.  Constmctton  Loan  insurainnCMpom^ 

The  0(Mf  Che^  Coiri^'.Sertii^^  ™~ 

Fieerv,  Inc.,  Hanifen.  Imhoff  HoWings.  Inc.,  Hanifen.  Imhoff  Holdings  IrK  ""   

Moi|gan  Stanley.  Dean  Witfer,  Discover  &  Co..  CSG  Systems  International.  Ific.  CSGSysieTOirt^^^ 

'^issiiSrsjrtJS*^^ 

Nwttjtajid^COTmunciittons  C^^ 


PMNNo. 


United  States  Filter  Corporation.  Stranco,  Inc,  Stranco.  Inc       Zi ' 

Preussag  AG.  Hapag-Ltoyd  AG.  Hapag-Ltoyd  AG .""""  * 

Cedar  Fair.  LP..  KnotTs  Berry  Famn  (a partnership).  Knott's  Beny"F^"(a parti««^ 

rmarma  viskmi  2000  AG.  Tulank  Inc..  Tulank  Inc  

Robotto  VIston  Systems.  Inc..  Vanguard  Automatton.  Inc..  Vanguard  Aulci^^  Z  ™  " 

Gtobal  Private  Equity  III  Limited  Partnership,  Kay  Juel,  III,  Contact  East.  Inc  

The  Guarantee  Life  Companies,  Inc.,  PFG.  Inc..  PFG  Inc  

•^f^^n^^*^*'  °"^  ^'  ^^*~^  °«*  *  Cordage  Mi«.  GiciigiDii"&  Ckrta^^  ' 

John  W.  Pope.  Rose's  Holdings,  Inc.,  Rose's  Stores,  Inc «v  "•" 

Clew  Channel  Communfcations.  Inc,  Hicks.  Muse.  Tate  &  Furst  E^  PiiiirLK.  eiKhiii^ 


98-0066 
96-0494 
98-0495 

98-0496 

98-0548 

ftp     /\ggg 

98-0560 
98-0561 
98-0570 
98-0575 

98-0583 
97-3189 
98-0314 

96-0411 

98-0393 

98-0394 
98-0433 
98-0445 

98-0567 
98-0568 
96-0578 

98-0589 
98-0652 
96-0432 

98-0466 


Date 


)1/26«7 
11/26/97 
11/26/97 

11/26/97 

11/26/97 
11/26/97 
11/26/97 
11/26/97 
11/26/97 
11/26/97 

11/26/97 
11/28/97 
11/28/97 

uaom 

12/01/97 

12/01/97 
12/01/97 
12/01/97 
12/01/97 
12/01/97 
12/01/97 
12/01/97 
12/01/97 
12/01/97 
12/01/97 
12A)2/97 

12/02/97 
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Transactions  Granted  Early  Terminatkjn  Between:  i  1/24/97  and  12/06/97— Continued 


Name  ol  acquiring  paraon,  Nanw  o(  acquired  pareon,  Nam*  o(  acquired  entity 


Aitoad  SA,  Mtnorco  (a  Luxemtxwrg  company).  Hochachiid  Partnare ~ 

Wtsconem  Energy  Corporation.  ESELCO.  Inc..  ESELCO.  mc  ..„ - 

Hillenbrand  IndueMaa.  Inc..  Vtaicers  PLC.  Aw-Shiekto  Vidwrs.  Inc.  &  TECA  Corporation 

American  induMai  Pvtnert  Capital  Fund  11.  LP.,  John  W.  Kluge.  Stanadyne  Automotive  Holding  Corp 

U.S.  Ollica  Product*  Company.  Mr  Thomas  S.  Baglay.  AASI  Holding  Corporation 

Wood|r«n  Millwork.  Inc.,  Fenway  Partnara  Capital  Fund,  LP.,  Brown  Moulding  Company,  Inc 

Advanced  Communications  Group,  Inc.  Liberty  CeSuiar.  Inc.,  KIN  N*«wo»tc.  Inc  

Ryder  Systems.  Inc.,  Russ  Jonea.  International  Trudc  RanW  and  Lsasing.  mc ^ 

Cablavision  System  Corporation,  Mitsubishi  Estate  Co..  Lid.  (a  Jspansss  corporation).  Radto  CXy  Prockidions 

LLC  

Ricoh  Company,  LM.  (•  Jmsnsss  company).  JaNry  M.  Ploowar.  Monroe  Systems  For  Business.  Inc 

Home  Products  miswlional.  Inc..  Tha  Chasa  Manhaltsn  Corporslton.  Seymour  Sales  Corporation 

DAar  rjiisnQsssnschan.  tinirnfi  'ff  i-pTT-*"^-*  "^^  ^ — i — r 


Citioorp.  Amariaourca  HaaNh  Corporation.  Amariaourc*  HeaMh  Corporation 

Marahtf  T.  RaynoidB.  Portac.  mc..  Por»ac  Assets 

Clwiv  MsaHh  Psrtners,  Inc.,  Lowland  HaaNh  Corporation,  Lakeland  HaaNh  Corporation 

Lagtf  A  General  Group  Pic,  BTR  Pic,  Schiegal  CorporsSon:  Schtagsl  Otdahoma  Inc  

Oueetor  Pwtners  Fund.  LP.  Lord  Moyne>ionathan  Guinnaes.  AP  Parts  International.  Inc  

Phoanii  Pacfcsgmg  Corporation.  Sequa  Corporation.  Nor«tem  Can  Systems,  inc..  Sequa  Corporation 

DU  Merchant  Banlung  Partners.  II.  LP..  Vtalor  J.  Bame«,  Arcade  HoWmg  Corporation «... 

Whole  Foods  Martwt.  Inc..  Edward  and  JuSsMe  Jonna.  Merchant  Management  AlWataa.  Inc.;  Marchartf  ol  Vino 

Cantrtf  PwWng  CorporaNon.  Lswia  Kali.  Kinney  Systsm  Holding  Corporation 

Lewis  Kste,  Cealral  Partdng  CorporaNon,  Central  Partdng  Corporation  „.. 

Starwood  Lodging  Corporation.  ITT  Corporation,  ITT  Corporation  

Tl«  Clayton  &  Dubdier  Private  Equity  Fund  IV  LP.  Rubin  Brown.  Brown  Wholssals  Elaclric  Company.  HlC 

Mwmasmann  AG.  R  William  Millon,  Crane  Amenca  Servicaa,  Inc.;  Crane  Amartca  Leasing.  k\ 

J.  Fr«*  HwTison.  Jr..  WaNer  MaMhaws.  Jr..  CocaOiia  Bolfling  Company,  Sou»sast.  mmipoialsd 

Joidwt  mdusMss.  Inc..  MoHon  Control  Englnaarlng.  Inc..  Motion  Control  Engineering,  mc  

Tribune  Comp«iy.  JMTtes  M.  LandoN.  LandoM,  Inc  

Tribune  Con<)«Ty.  The  McConneN  Family  Trust,  LandoN.  Inc 

Tyler  Corporation,  WIBiam  O.  OsMa.  Buslnsss  nsaourcai  CorporsfNon 

Genera  Electric  Company.  Jamaa  OssNsn.  SimuFMe  Training  MamaHonal.  mc 

VS&A  Communicaltone  Partnara  II.  LP..  Tha  Dun  A  Bradstreet  Corporation.  Tha  Rauban  K  Donnaiy  Cor- 
poration (Proprtatary  East  01 ~ 

First  Data  Corporation.  NationsBank  CorporaNon,  Boatman's  Msrchant  Procasalng  Company.  LLC 

Olynvus  Growth  Fund  II,  LP,  Steven  C.  Franda  end  Gayle  A.  Frands.  AMN  I  IsslNicars.  Inc 

HaaNh  Care  Sanrica  Corporation  a  Mutual  Legal  Rassrve.  Madteal  Mutual  ol  Ohio. 


Madk:al  Ufa  Insurance 


Conipttny  

Tstsphone  and  Data  Systems,  Ina  VoNng  Tnist.  Bannal  R.  and  Maxine  H.  MWer  (Husbsnd  and  WHe).  Trt- 

County  Telephone  Company.  Inc 

Qanaral  Dynamics  Corporation.  CrnkSm  Corporation,  Compulmg  Devices  Intamalionai  and  Suba 

Newoor.  Inc..  Machine  Tool  &  Gear,  Inc.,  Machine  Tod  A  Gear  Inc .*. 

AiKed  Waste  Industries,  Inc.,  Lsidtaw  Inc.,  ECDC  EnvMorawanlal.  LC 

Robbins  &  Myers.  Inc..  J.M.  Hubar  Corporation.  Flow  Control  Equipntanl.  Inc ~ 

Martin  Manetta  Materials,  Inc.,  Hanson,  PLC,  MMaslone  Materials.  Inc  

Amaric«i  Radio  Systems  CorporaNon.  LaNn  CommunicaNons  Group.  Inc..  RacSo  ExMo.  Inc.:  PorNand  Radto. 


PMNNo. 


Date 
terminated 


mc 


Apple  Computer,  Inc.,  Power  Computing  Corporation,  Power  Computing  Corporation 
JoNrey  J.  Pioeeer,  B.  John  KJindworth.  St.  Croix  Cable  TV..  Inc.,  Virgin  Islands  CaUa  T.V 

Interstate  Bsltsries  Corporation.  Estate  of  Elizabeth  B.  Noyce.  JSC  CorporaNon 

Wang  Lateraksies.  Inc..  David  A  Banning  A  Mary  Lynn  Bsnning.  Bannax  CorporaMon 

Wasasralain  ParaNa  Group,  inc.,  Boston  Vsnturas  Limited  PartnsraWp  IV,  NaNonai  Law  PubNsNng  Company. 


mc 


,  Chackare  Driva^  naitauranti.  Inc 


RaN/s  HMnburgars.  Inc..  Chackara  Drtva^  nsatauranls.  Inc.. 

a  Jamaa  Roush.  FOX  CorporaNon.  FOX  CorporaNon  

Nawcor.  Inc.,  Stephen  Grand.  Grand  Machining  Company  <Mm  Oaco<jrand:  Daoo  Tachnoto  

MasTec,  Inc.,  Employee  Stack  Ownership  PIsn  of  Weeks  ConslrucNon  Co..  Weeks  ConstrocNon  Company 
Malarial  Sciences  Corporation,  Marshal  1.  Wais.  Colorstrips.  mc 
Rjn-Nabisco  HoUmg.  Inc..  Comnuts,  Inc..  Comnuts.  mc 


The  SKM  Equity  Fund  II,  LP,  Dw>  Nauhar,  Wee  Good  CorporaNon 

The  SKM  Equity  Fund  II,  LP,  MIchal  DsmataIn,  Wee  Good  CorporaNon 

Lew  Corporatwn,  Stronach  Tnjet,  Megne  Intsfiar  Oyslanis  (USA),  Inc 

Mid-America  D«ryman.  Inc.,  Whitehal  MiUilHw.  Uf.,  Slwllaka  Foods  Company,  m&  A  Borden  Fun  Cheaae 


Busi 


Tha  Ciaylon  A  DubNiar  Private  Equity  Fund  IV  LP,  Kenneth  Mosl«N*ttz.  Avon  Elsctrical  OuppNas.  Inc.;  Avon 
Electrical ~ - 

Tha  Ciaylon  A  OubNiar  Private  EquNy  Fund  IV.  Leonanl  MoakowNz.  Avon  Electrical  Supplies.  Inc.;  Avon  Elao- 
trical  Product 

MedPartners.  Inc.  American  Medteal  Managiimanl.  Ltd..  American  Madtoal  Management.  LM 

JELD-WEN.  Inc.,  Groeemans,  Inc.  (dsbtor  m  posaasstan).  Qroasman's.  Inc  (dsbtor  in  possasston) 

TPG  Pmtntn.  LP..  NasHe  SA  (A  SMflaa  company).  NMia 


96-0471 
98-0509 
98-0522 
98-0546 
98-0549 
98-0563 
98-0576 
98-0579 

96-0680 
98-0584 
98-0508 
98-0599 
98-0609 
96-0613 
96-0614 
98-0615 
98-0617 
98-0623 
06-0625 
98-0626 
98-0628 
98-0629 
98-0631 
96-0634 
98-0636 
96-0643 
98-0646 
98-0648 
98-0649 
98-0650 
98-0704 

98-0634 
98-0584 
96-0607 

96-0616 

96-0679 
96-0452 
96-0501 
96-0624 
06-0666 
06-0718 

07-2064 
97-3427 
07-3457 
08-0264 
98-0430 

98-0453 
06-0475 
08-0636 
98-0500 
'98-0502 
98-0507 
98-0606 
98-0621 
96-0622 
96-0627 

96-0630 

98-0632 

98-0633 
96-0642 
96-0645 
96-0647 


2102m 
2J02m 
2J02/97 
2/02/07 
2/02/97 
2/02/07 
2/D2/07 

2mm 

2/02/97 
2J02m 
2102m 
2102m 
2102m 
2J02m 

2102m 

2102m 
2/02/07 
2/02/07 
2J02m 
2A)2/07 

2Kam 

2/02/07 

2n2m 
2102m 
2102m 
2102m 
2102m 

2/02/07 

2102m 
2102m 

2/02/07 

2Kam 

2103m 
2/03/07 

2/03/07 

2mm 
2/04/97 
2/04/07 
2/04/07 
2/04/97 
2/04/07 

210bm 
2106m 
21Q6m 
2/06/07 
2/06/97 

2/06/97 
2/0SA7 
2A)6/97 
2/06/97 

2ia&m 

210M7 
2106m 
2/06^7 
2/05/07 
2/06/07 

2n6«7 

2/06/97 

2A)6/07 
2A)S«7 
2106m 
2/06/07 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  11/24/97  AND  12A)5/97-Continued 


Name  of  acquiring  person.  Name  of  acquired  person.  Name  of  acquired  entity 


Omrtcom  Group  Inc..  John  H.  Kragie  A  Elizabeth  J.  Newell,  Kragie/Newefl  Advertismg.  Inc 
Newcourt  Credit  Group  Inc.,  Dover  Corporation.  Chief  Automotive  Systems,  Inc 


George  R.  and  Ruth  J.  Wackenhut,  Celeste  D.  Dockery.  Professional  Emptoyee  Management  Inc  eiji 

RonaW  O^Perelman.  Millard  E.  Morris,  Eniram  Funding,  LLC;  A  Eniram  ^Siritaation  llc 

Deere  A  Company.  Cameco  industries.  Inc..  Cameco  Industries.  Inc 

Mitsui  A  Co.  Ltd.,  Unilever  N.V.,  Conopco.  Inc.  doing  business  as  Lipt^' 

Galey  A  Lord,  Inc.,  Polymer  Group.  Inc.,  Dominion  Textile,  Inc.  plus  five  foreion  siibs 

Raid   iianital    d  «r«^   l/_D      i     D       Oa^.j^__    sa j^  ..  .^  .  ■' 


PMNNo. 


Bain  Capital  Furid  V-B.  L.P.,  Sandman  Merger  Corporatw^n.  Sandman  Merger  Corporiton'  " 

J2  ^!!'rtL     .  r  ^*^  °'  x^^^^"^  ^'^®'  ^^"^  **^^  Corporation.  Sar^an  Mefger'cc;;;^;^^;; 
TT^w  Chemcal  Company,  The  Dow  Chemical  Company.  Radian  International.  LLC  ^-«T«™»n 

JOMph  Bick.  K^one  Automotive  Industries.  Inc..  Keystone  Automotive  Industries  Inc  _ 
Ametek.  Inc.,  EGAG  Inc.,  Rotron  Incorporated  " 


Suiza  Foods  Corporation.  M.  Jay  Skirboll,  Uqurtane'corp.".' Ltoiiit^^ 

Genesis  Health  ventures.  Inc.  Genesis  ElderCare  CoiTlnSSZSl  lS^l^>^^S^ 

Eastern  Maine  Healthcare,  Osteeopathic  Healthcare  Sen^ices.  Inland  Hospital       ^^'  " 

O'Neal  Steel,  Inc.,  Pmdential  Corporation  pic.  Carolina  Steel  Corporatioo  .  Z"™" Z" 

Mitsui  A  Co.  Ltd.  MidAmerican  Energy  Holdings  Company,  UNITRAIN.  Inc. 


Lynch  Corporation.  Sappi  Limited  (a  South  African  company).  S.D.  Warren  ComM«v" 
Pluma,  Inc.,  John  R.  Beale  and  Linda  Beale,  Stardust  Corporation 


n'^'^^  J'S:^'^^*'^  ^-  '-•^  ■  Weyertiaeuser  Company.  North  Pacific  Paper  C^p^" 
^I^s^I^SSr"^'  '^'^^^^  ^*^'"*  ^  ^°*"  ^""^^  Corporation.  Pretend  Madhii'iiJ' rii 

S^^'J^'^'^!^^"^' ''^^  ^^****™'"^^^^^^  

T^if?^  y?f^  *  ^°^  ^"'  '-•'*••  """^^  Healthcare  Corporation,  Tenet  Healthcare  Corpoi^' 

The  1818  Fund  II.  LP.  National  HoalthCaiB.  LP..  National  HealthCare  Cor^oratton  '-^n'oraaon 

ACX  Technotogies,  Inc.,  Britton  Group,  pte.  Britton  Group  pic  "" 

ConAgra,  Inc..  Lawrence  Zoll,  Zofl  Foods  Corporatton  ....'        

Lawrence  Zoll,  ConAgra,  Inc.,  ConAgra.  Inc 


08-0653 
98-0657 
98-0659 
98-0661 
98-0667 
98-0671 
98-0663 
98-0688 
98-0689 
98-0691 

98-0706 
98-0713 
98-0717 
98-0732 
98-0745 
98-0747 
98-0748 
96-0749 
96-0750 

98-0755 
98-0756 
98-0767 
98-0770 
98-0777 
98-0784 
98-0785 


Dale 
terminated 


2A)5«7 

2106/97 

2A)S/97 

2A)S/97 

2106/97 

2A)5/g7 

2A»5«7 

2A)5/07 

2A)5/97 

2/05/97 

2106/97 

2A)5/g7 

2106m 

2106m 

2/06m 

2/05/97 

2/05/97 

2106/97 

2A»/97 

2^6/97 

2m6/97 
2A)5/97 
2/05/97 
2106/97 
2106/97 
2A)5«7 

2m6m 


FOR  FURTHER  MFORMATKM  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office.  Bureau  of 
Competition.  Room  303,  Washington. 
D.C.  20580.  (202)  326-3100. 

By  Direction  of  tlie  Commission. 
Doaald  S.  dark. 
Secretory. 

(FR  Doc.  97-32957  Filed  12-16-97;  8:45  am) 
aaisM  coos  stso-oi-m 


GENERAL  SERVICES 
ADMINISTRATION 


Office  of  Transportation  and  Property 
Management,  Property  Management 
Division.  Federal  Supply  Service; 
Revision  and  Stocking  Change  of  a 
Standard  Form 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 


SUMMARY:  The  General  Services 
Administration/Office  of  Transportation 
and  Property  Management.  F^perty 
Management  Division,  is  changing  the 
stocking  of  the  following  Standard  form 
because  of  low  user  demand: 

SF  1 14E,  Sale  of  Government  Property 

Negotiated  Sales  Cotniact 


Since  this  form  is  now  authorized  for 
.  local  reproduction,  you  can  obtain  the 
updated  camera  copy  in  three  ways: 

From  the  "U.S.  Government 
Management  Policy  CD-ROM; 

On  the  internet.  Address:  http7/ 
www.gsa.gov/forms.  or; 

From  CARM.  Attn.:  Barbara  Williams, 
(202) 501-0581. 

Also,  the  form  was  revised  for 
database  compatibility. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Deidre  Huber,  Director.  Property 
Management  Division,  (703)  305-7240. 
This  contact  is  for  information  on 
completing  the  form  and  interpreting 
the  Federal  Property  Management 
Regulation  only. 

DATES:  Effective  upon  publication  in  the 
Federal  Register. 

Dated:  December  4, 1997. 

BartMuv  M.  WUliams. 

Deputy  Standard  and  Optional  Forms 
Management  Officer. 

(FR  Doc.  97-32810  FUed  12-16-97;  8:45  ami 

BMJJNG  CODE  en»-M-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

PNFO-06-07] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  SecUon  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  project^or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
)f  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  qf  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
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on  respondents,  including  through  the 
use  of  sutomated  collection  techniques 
for  other  forms  of  information 
technology.  Send  rommiinis  to  Wilms 
Johnson.  CDC  RepoitB  QMfance  Officer. 
1600  Clifton  Road.  MS-D24.  Atlanta. 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice'. 

Proposed  Profscts 

1.  Formative  Research  on  Weapons 
Carrying  and  Use  Among  Youth- 
New— The  Division  of  Violence  plans  to 
conduct  formative  research  on  weapon 
carrying  behavior  among  young  persons 
and  victims  of  interpersonal  violent 
injury.  CDC  bas  initiated  an  effort  to 
collect  qualitative  information  from:  1. 
Systems  representatives  (adults  18  snd 
older  wbo  work  and  interact  with 
youth)  and  2.  adolescents,  (ages  11-18). 
who  are  at  high,  medium  and  low  risk 
for  «veapon  carrying  and  interpersonal 


injury.  The  purpose  of  the  proposed 
dsU  collection  is  to  explore  what  factors 
influence  youths  to  possess  or  carry 
weapons.  The  results  of  this  study  will 
be  useful  to  officials  planning  or 
operating  violence  prevention 
interventions  in  the  study  conmiunity 
and  other  communities. 

The  study  is  to  be  conducted  in  two 
phases:  Phase  1  will  involve  the 
collection  of  research  data  bom  one-on- 
one,  semi-structured  interviews  with  70 
systems  representatives.  Systems 
representatives  are  persons  who  have 
contact  with  youth  (which  includes  but 
is  not  limited  to):  (1)  Formal  providers 
or  people  who  serve  in  an  official 
capacity,  or  interact  with  youth  (e.g. 
youth  outreach  workers,  jrouth  hostel 
workers,  community-based  agency  staff 
members,  law  enforcement  officers  who 
patrol  gang  areas):  and  (2)  informal 


Syslemsl 

Key  Partiopanl  InkNnwnls 


ToM 


providers:  people  who  informally  serve, 
the  target  population  of  youth  (e.g.  mail 
shop  owners,  school  bus  drivers,  drug 
dealers). 

In  Phase  2,  qualitative  survey  research 
will  be  conducted  with  key  participant 
informanta  (youth  ages  11-18),  to  verify 
data  collected  during  Phase  I,  and  to 
collect  ethnographic  data  regarding  risk 
and  protective  behaviors  among  youth. 
Specifically.  Phase  2  will  involve  the 
collection  of  research  data  from  one-on- 
one,  semi-structured  interviews  with 
132  key  participant  informants.  The 
specific  target  area  includes  the  East, 
North,  West  Downtowm  and  Wrigley 
areas  of  the  Qty  of  Long  Beach  and  one 
segment  of  Dominuez.  Interviews  will 
be  conducted  in  a  setting  or  location 
which  is  most  comfortable  and 
convenient  for  the  study  subjecto.  There 
is  no  cost  to  Respondents. 


No.  dre- 


70 
132 


No.  olre- 


Averaoe 
tMjrdefwe- 
(m 
hrs.) 


1 
1.5 


Total  iMjr- 

dan(in 

hrs.) 


70 
198 


268 


Datsd:  DMMnbw  11. 1907. 
WUssa  G.  lohnsoo. 

Acting  Auociate  Director  for  Policy  Planning 
And  Evaluation.  Centen  for  Diaetum  Control 
and  Pnvention  (CDC). 

|FR  Doc.  97-32868  Filwl  12-18-97:  8:45  ami 
I  oooa  4is»-«s-» 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  DtoMM  Control  and 
Prevention 

(AiMMunoemanl  Number  808] 

Public  llwlth  Conlfnce  Support 
CoupitJy  Agreement  Program  lor 
Human  Immunodeflctency  Virus  (HIV) 


Introduction 

The  Centers  for  Disecue  Control  snd 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1998 
funds  for  the  Public  Health  Conference 
Support  Cooperative  Agreement 
Pro-am  for  Human  Immunodeficiency 
Virus  (HIV)  Prevention.  CDC  U 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
national  activity  to  reduce  morbidity 
and  mortality  and  improve  the  quality 
of  life.  This  aimouncement  is  related  to 


the  priority  area  of  HIV  hifsction.  (For 
ordering  a  copy  of  Healthy  People  2000 
snd  CDC's  Strategic  Plan  for  Preventing 
Human  Immunodeficiency  Virus  (HTV) 
hifsction  (July  8.  1992).  see  the  section 
WND«E  TO  (MTAM  AOOniONAL 

mroimAvtm.) 

Authority 

This  program  is  suthorized  under 
Section  317(k)(2)  (42  U.S.C.  247b(k)(2)] 
of  the  Public  Health  Service  Act,  as 
amended. 


I  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
sll  tobacco  products,  and  Public  Law 
103-227.  the  Pro-Children  Act  of  1994, 
prohibita  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children. 

EUgUtle  Applicants 

Eligible  applicanta  are  non-profit 
oiganizations  including  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  (e.g..  national, 
regional)  non-profit  organizations  and 
federally  recognized  Indian  tribal 
governments.  Indian  tribes  or  Indian 
tribal  organizations.  State  and  local 


health  departmenta  may  only  apply  for 
funding  under  Category  2  (See 
Application  Section). 

Note:  Organizations  autliorizad  under 
Mction  Mn(c)(4)  of  the  Internal  Revenue 
Code  of  1966  are  not  eligible  to  receive 
Federal  grant/cooperative  agreement  funds. 

Availability  of  Funds 

Approximately  $400,000  is  available 
in  FY  1908  to  fiind  approximately  15  to 
25  awards.  It  is  expected  that  the 
average  award  %vill  be  $20,000  and  will 
be  funded  for  a  12-month  budget  and 
project  period.  Funding  estimates  may 
vary  and  are  subject  to  change. 

Use  of Funds 

•  CDC  funds  may  be  used  for  direct 
cost  expenditures:  salaries,  speaker  fees, 
rental  of  conference  related  equipment, 
registration  fees,  and  transportation  cost 
(not  to  exceed  economy  class  fares)  for 
non-Federal  employees. 

•  CDC  funds  may  be  used  for  only 
those  parts  of  the  conference 
specifically  supported  by  CDC  as 
documented  in  the,Notice  of 
Cooperative  Agreement  (award 
document). 

•  CDC  funds  may  not  be  used  for  the 
purchase  of  equipment,  paymenta  of 
honoraria,  organizational  dues, 
entertainment  or  personal  expenses, 
cost  of  travel  and  payment  of  a  Federal 
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employee,  or  per  diem  or  expenses, 
other  than  mileage,  for  local 
participanta. 

•  CdC  funds  may  not  be  used  for 
reimbursement  of  indirect  costs. 

•  CDC  funds  may  not  be  used  to 
purchase  novelty  items  (e.g.,  bags,  T- 
shirts,  hats,  pens)  distributed  at 
meetings. 

•  CDC  will  not  fund  100  percent  of 
the  proposed  conference.  Part  of  the  cost 
of  the  proposed  conference  must  be 
supported  with  other  than  Federal 
funds. 

•  CDC  will  not  fund  a  conference 
aftw  it  has  taken  place. 

•  CDC  funds  may  be  used  for  only 
those  parts  of  the  conference 
specifically  supported  by  CDC  as 
documented  on  the  notice  of  award. 


Restrictions  on  Lobbying 

hiscal  year  1997  appropriation 
lobbying  language  remains  in  full  effect 
as  follows:  Applicants  should  be  aware 
of  restrictions  on  the  use  of  HHS  funds 
for  lobbying  imder  the  requirements  of 
Section  1352  of  Public  Law  101-121. 
effiBctive  December  23,  1989.  This  law 
provides,  in  pertinent  part,  that 
recipients  (and  their  subtler  contractors 
and/or  subgrantees)  are  prohibited  bom 
using  appropriated  Federal  funds  (other 
than  profits  from  a  Federal  contract)  for 
lobbying  Congress  or  any  Federal 
agency  in  connection  with  the  award  of 
a  particular  contract,  grant,  cooperative 
agreement  or  loan.  This  would  include 
grants/cooperative  agreements  that,  in 
whole  or  in  part,  involve  conferences  for 
which  Federal  funds  cannot  be  used 
directiy  or  indirecUy  encouraging 
participants  to  lobby  or  instructing 
participants  on  how  to  lobby. 

Section  503  of  the  Departments  of 
Labor,  Health  and  Human  Services,  and 
Education,  and  Related  Agencies 
Appropriations  Act  (Public  Law  104- 
208),  efi^ecUve  October  1,  1996. 
establishes  additional  restrictions  on  the 
use  of  Federal  funds  for  lobbying. 
Whereas  previous  anti-lobbying 
prohibitions  involved  only  activities  for 
or  against  passage  of  legislation  pending 
before  the  Congress,  the  FY  1997 
appropriations  language  establishes  an 
additional  prohibition  against  lobbying 
for  or  against  legislation  pending  before 
State  le^latures: 

Section  503(a):  No  part  of  any 
appropriation  contained  in  the  FY  1997 
Appropriations  Act  shall  be  used,  other 
than  for  normal  and  recognized 
executive-legislative  relationships,  for 
publicity  or  propaganda  piuposes,  for 
the  preparation,  distribution,  or  use  of 
any  kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 


pending  before  the  Congress,  •  •  • 
except  in  presentation  to  the  Congress 
itself  or  any  State  legislature. 

Section  503(b):  No  part  of  any 
appropriation  contained  in  the  Act  shall 
be  used  to  pay  the  salary  or  expenses  of 
any  grant  or  contract  recipient,  or  agent 
acting  for  such  recipient,  related  to  any 
activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress  or  any  State  legislature. 
Under  Section  503,  any  activity 
designed  to  influence  action  in  regard  to 
a  particular  piece  of  pending  legislation 
would  hfi  considered  "lobbying."  That 
is,  Section  503  prohibits  lobbying  for  or 
against  pending  l^islation,  as  well  as 
indirect  or  "grass  roota"  lobbying  efitnts 
by  award  recipients  that  are  directed  at 
inducing  members  of  the  public  to 
contact  their  elected  representatives  at 
the  Federal  or  State  levels  to  luge 
support  of,  or  opposition  to,  pending 
legislative  proposals.  As  a  matter  of 
policy,  CDC  extends  the  prohibitions  to 
lobbying  with  respect  to  local  legislation 
and  local  legislative  bodies. 

The  new  provisions  are  not  intended 
to  prohibit  all  interaction  with  the 
legislative  branch,  or  to  prohibit 
educational  efforts  pertaining  to  public 
health.  Qearly  there  are  circumstances 
when  it  is  advisable  and  permissible  to 
provide  information  to  the  legislative 
branch  in  order  to  foster 
implementation  of  prevention  strategies 
to  promote  public  health.  However,  it 
would  not  be  permissible  to  influence, 
directiy  or  indirectiy,  a  q>ecific  piece  of 
pending  legislation. 

It  remains  permissible  to  use  CDC 
funds  to  engage  in  activity  to  enhance 
prevention;  collect  and  analyze  data; 
publish  and  disseminate  results  of 
research  and  surveillance  data; 
implement  prevention  strategies; 
conduct  community  outreach  services; 
provide  leaderahip  and  training,  and 
foster  safe  and  healthful  envlronmenta. 

Recipients  of  CDC  grants  and 
cooperative  agreements  need  to  be 
careful  to  prevent  CDC  funds  from  being 
used  to  influence  or  promote  pending 
legislation.  With  respect  to  conferences, 
public  eventa,  publications,  and 
"grassroots"  activities  that  relate  to 
specific  legislation,  recipients  of  CDC 
funds  should  give  close  attention  to 
isolating  and  separating  the  appropriate 
use  of  CDC  funds  bom  non-CDC  funds. 
CDC  also  cautions  recipients  of  CDC 
fimds  to  be  careful  not  to  give  the 
appearance  that  CDC  fimds  are  being 
used  to  cany  out  activities  in  a  manner 
that  is  prohibited  under  Federal  law. 

Background 

The  HIV  epidemic  constitutes  a 
significant  threat  to  the  public  health  of 


m 


the  United  States.  The  most  recent 
estimate  of  HTV  prevalence  indicates 
that  between  650,000  and  900.000 
Americans  are  living  with  HIV. 
Recentiy,  there  has  been  a  marked 
decrease  in  deaths  among  people  with 
AIDS.  The  decline  in  deaths  is  likely 
due  to  both  the  slowing  of  the  epidemic 
and  to  improved  treatments  over  the 
past  several  years.  However,  women  and 
people  of  color  are  still 
disproportionately  affected  by  HIV. 
Declines  in  deaths  were  greater  among 
whites  (28  percent)  than  among  blacks 
(10  percent)  and  Hispanics  (16  percent). 
Among  women,  AIDS  deaths  declined 
only  7  percent  in  the  first  three  qtiarters 
of  1996.  HIV/AIDS  remains  a  leading 
cause  of  death. 

Although  the  nimiber  of  AIDS  cases 
men  who  have  sex  with  men  has 
declined,  they  continue  to  account  for 
the  largest  proportion  of  reported  cases. 
In  1996,  women  represented  20  percent 
of  adults  and  adolescents  reported  with 
AIDS,  greater  than  the  proportion  in  any 
previous  year.  Among  women, 
heterosexual  contact  and  injecting  drug 
use  accounted  for  40  percent  and  34 
percent,  respectively,  of  cases  reported 
in  1996.  For  the  first  time,  blacks 
represented  41  percent  of  adiilta  and 
adolescents  reported  with  AIDS, 
exceeding  the  proportion  in  the  white 
population. 

A  neat  number  of  public  and  private 
health  care  providers  have  made 
significant  strides  in  developing 
effective  strategies  for  HTV  informaticm 
dissemination  and  prevention. 
However,  mechanisms  are  needed  to 
disseminate  information  about  the 
newest  developments  in  disease 
prevention,  health  promotion 
techniques,  and  their  practical 
applications  nationwide. 

CDC  supports  local,  State,  regional, 
national,  and  international  health  efforta 
to  prevent  unnecessary  disease, 
diMbility,  and  premature  death  and  to 
improve  the  quality  of  life.  This  support 
often  takes  the  form  of  education, 
including  the  transfer  of  research 
findings  and  public  health  strategies 
and  practices,  through  symposia, 
seminara,  and  workshops.  Through  its 
support  of  conferences  and  meetings 
related  to  the  areas  of  public  health 
research,  education,  and  prevention 
applications.  CDC  is  a  key  participant  in 
the  dissemination  of  essential 
prevention  information  and  in  the 
implementation  of  HTV  prevention 
programs. 

National  HIV  Prevention  Goal 

Applications  must  be  consistent  with 
the  CDC  national  goal  of  assisting  in 
building  and  maintaining  the  necessary 
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State,  local,  and  community 
infrastructure  and  technical  capacity  to 
carry  out  necessary  HIV  and  STD 
prevention  programs. 

Purpose 

The  purpose  of  the  HIV  Prevention 
Conference  Support  funding  is  to 
provide  PARTIAL  support  for  specific 
non-Federal  conferences  in  the  areas  of 
health  promotion,  disease  prevention 
information  and  education  programs, 
and  applied  research.  Because 
conference  support  by  CDC  creates  the 
appearance  of  CDC  co-sponsorship, 
there  will  be  active  participation  by 
CDC  in  the  development  and  approval 
of  those  portions  of  the  agenda 
supported  by  CDC  funds.  CDC  funds 
will  not  be  expended  for  non-approved 
portions  of  conference.  In  addition.  CDC 
will  reserve  the  right  to  approve  or 
reject  the  content  of  the  full  agenda, 
press  events,  promotional  materials 
(including  press  releases),  speaker 
selection,  and  site  selection. 
Contingency  awards  will  be  made 
allowing  usage  of  only  25  percent  of  the 
total  amount  to  be  awarded  until  a  final 
full  agenda  is  approved  by  CDC.  This 
will  provide  funds  to  support  costs 
associated  with  preparation  of  the 
agenda.  The  remainder  of  funds  will  be 
released  only  upon  approval  of  the  final 
full  agenda.  CDC  reserves  the  right  to 
terminate  co-sponsorship  at  any  time. 

This  program  is  not  meant  for 
confiorences  to  educate  the  general 
public  or  to  deliver  prevention 
interventions  to  persons  at  risk  for  HIV 
infection. 

•  Any  confsrence  sponsored  by  CDC 
shall  be  held  in  facilities  that  are  fully 
accessible  to  the  public  as  required  by 
the  Americans  with  Disabilities  Act 
Accessibility  Guidelines  (ADAAG). 
Accessibility  under  ADAAG  addresses 
accommodations  for  persons  with 
sensory  impairments  as  well  as  persons 
with  physical  disabilities  or  mobility 
limitations.  The  Director,  or  his/her 
designee,  of  the  CIO(s)  providing  funds 
or  approving  CDC  sponsorship  of  a 
conference  must  assure  that  the 
proposed  meeting  facilities  comply  with 
ADAAG. 

•  The  conference  organizer(s)  may 
use  CDC's  name  only  in  factual 
publicity  for  the  conference  and  should 
understand  that  CDC  involvement  In  the 
conference  does  not  necessarily  indicate 
support  for  the  organizer's  general 
policies,  activities,  or  products. 

Topics  concerned  with  Issues  and 
areas  other  than  HIV  prevention  should 
be  directed  to  other  public  health 
agencies  or  in  accordance  with  the 
currant  Federal  Ragiatar  Notice  (see 


Federal  Register  Notice  803,  (61  FR 
19296)  published  on  April  29,  1997). 

Program  Raquirementa 

Development  of  HIV  prevention 
conferences  may  require  substantial 
CDC  collaboration  and  involvement.  In 
conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  under  A.  (Recipient  Activities) 
and  CDC  will  be  responsible  for  the 
activities  listed  undo-  B.  (CDC 
Activities). 

A.  Recipient  Activities 

1.  Manage  all  activities  ralated  to 
conference  content  (e.g.,  objectives, 
topics,  participants,  session  design, 
workshops,  special  exhibits,  speakera, 
fees,  agenda  composition,  printing). 
Many  of  these  items  may  he  developed 
in  concert  with  assigned  CDC  project 
personnel. 

2.  Provide  draft  copies  of  the  agenda 
and  proposed  ancillary  activities  to  the 
CDC  Grants  Management  OfBce  for 
review  and  comment.  Submit  a  copy  of 
the  final  agenda  and  proposed  anciUary 
activities  to  the  CDC  Granto 
Management  Office  for  acceptance. 

3.  Determine  and  manage  all 
promotional  activities  (e.g.,  tide,  logo, 
announcements,  mailers,  press).  CDC 
must  review  and  approve  the  use  of  any 
materials  with  reference  to  CDC 
involvement  or  support. 

4.  Manage  all  registration  processes 
with  participaets,  invitees,  and 
registrants  (e.g.,  travel,  reservations, 
correspondence,  conference  materials 
and  hand-outs,  badges,  registration 
procedures). 

5.  Plan,  negotiate,  and  manage 
conference  site  arrangements,  including 
all  audio-visual  needs. 

6.  Develop  and  conduct  education 
and  training  programs  on  HTV 
prevention. 

7.  If  the  proposed  conference  is  or 
includes  a  satellite  broadcast: 

a.  Provide  individual,  on-camera 
rehearsals  for  all  presentera, 

b.  Provide  at  least  one  full  dress 
rehearsal  involving  the  moderator,  all 
presenters,  equipment,  visuals,  and 
practice  telephone  calls  at  least  one  day 
before  the  actual  broadcast  and  as  close 
to  the  actual  broadcast  time  as  possible. 

c.  Provide  full  scripting  and 
Teleprompter  use  for  the  moderator  and 
all  presenters, 

d.  Select  a  professional  moderator. 

8.  Collaborate  with  CDC  staff  in 
reporting  and  disseminating  results  and 
relevant  HIV  prevention  and  education 
and  training  information  to  appropriate 
Federal.  State,  and  local  agencies, 
health-care  providers.  HIV/ AIDS 


prevention  and  service  organizations, 
and  the  general  public. 

B.  CDC  Activities 

1.  Provide  technical  assistance 
through  telephone  calls, 
correspondence,  and  site  visits  in  the 
areas  of  program  agenda  development, 
implementation,  and  priority  setting 
ralated  to  the  cooperative  agreement. 

2.  Provide  scientific  collaboration  for 
appropriate  aspects  of  the  program, 
including  selection  of  speaken, 
pertinent  scientific  information  on  risk 
fecton  for  HTV  infiection,  preventive 
measures,  and  program  strategies  for  the 
prevention  of  HIV  infection. 

3.  Review  draft  agendas  and  the 
Grants  Management  Officer  will  issue 
approval  or  disapproval  of  the  final 
agenda  and  proposed  ancillary  activities 
prior  to  release  of  restricted  funds. 

4.  Assist  in  the  reporting  and 
dissemination  of  research  results  and 
relevant  HTV  prevention  education  and 
training  information  to  appropriate 
Federal,  Sute,  and  local  agencies, 
health-care  providers,  the  scientific 
community,  and  HIV/ AIDS  prevention 
and  service  organizations,  and  the 
general  public. 

Technical  Repoitiiig  Raqairsments 

An  original  and  two  copies  of  final 
performance  aqd  financial  status  reports 
(reporting  actual  expenses)  are  required 
no  later  than  90  days  after  the  end  of  the 
budget/project  period.  The  performance 
report  should  include:  (1)  The 
cooperative  agreement  number;  (2)  title 
of  the  conference;  (3)  name  of  the 
principal  Investigator,  program  director 
or  coordinator;  (4)  name  of  the 
organization  that  conducted  the 
conference;  (5)  a  copy  of  the  agenda;  (6) 
a  list  of  individuals  who  participated  in 
the  formally  planned  sessions  of  the 
meeting;  (7)  a  siunmarization  of  the 
results  of  the  meeting,  including  a 
discussion  of  the  accomplishments 
related  to  stated  conference  objectives: 
and  (8)  the  Program  Review  Panel's 
report  that  all  written  materials  have 
been  reviewed  as  required  (see  the 
section  Program  Review  Panel). 

With  the  prior  approval  of  CDC, 
copies  of  proceedings  or  publications 
resulting  from  the  conference  may  be 
substituted  for  the  final  performance 
report,  provided  they  contain  the 
information  requested  in  items  (1) 
through  (8)  above. 

AppUcatioB  Content 

Organizations  should  submit  separate 
applications  in  any  of  the  three 
following  categories: 

Category  1:  Regional,  national,  or 
international  conferences  for 
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individuals  or  organizations 
implementing  HIV  prevention  programs 
or  providing  relevant  services.  The 
focus  will  be  on  information  exchange 
including  lessons  learned  and 
successful  programs; 

Category  2:  Local,  statevtride.  or 
regional  conferences  providing 
information  about  technology  transfer 
regarding  interventions  for  effective  HIV 
prevention  for  a  defined  population 
within  a  specific  locality.  State,  or 
multi-state  area  (State  and  local  health 
departments  may  apply  only  under 
Category  2);  and 

Category  3:  Regional,  national,  or 
international  conferences  for  reseaichera 
to  impart  theoretically  based  or 
empirically  demonstrated  health 
research  with  the  intention  to  train 
health  and  other  professionals  in 
innovative,  enhanced  interventions,  e.g., 
newly  emeiging  science-based 
interventions  for  health  profisssionals. 

A.  Latter  Of  Intent  (LOI) 

Applicants  must  submit  an  original 
and  two  copies  of  a  two-page 
typewritten  LOI  that  briefly  describes 
the  application  category  (1.  2,  or  3),  title, 
location,  proposed  confisience  dates, 
purpose,  target  popiUation(s)  (e.g., 
youth,  women,  Men  Who  Have  Sex  with 
Men  (MSM),  Injecting  Drug  Users  (IDU), 
and  the  intended  audience  (number  and 
description)).  The  LOI  must  also  include 
the  estimated  total  cost  of  the 
conference,  the  percentage  of  the  total 
cost  (which  must  be  less  than  100 
percent)  being  requested  from  CDC,  and 
the  relationship  of  the  conference  to 
CDC  Topics  of  Special  Interest  (listed 
below). 


Topics  of  Special  Interest 

1.  Prevention  of  HIV  infection  among: 

A.  Under-served  populations  (e.g.. 
women  of  reproductive  age,  racial  and 
ethnic  minorities) 

B.  High-risk  populations  (e.g.,  men 
who  have  sex  with  men,  drug  usera,  in- 
school  and  out-of-school  youth,  and 
mwrant  woiken) 

C.  Populations  in  special  settings  (e.g„ 
coirectional  institutions) 

D.  Under-served  geographic  areas 
Preferences  may  be  given  to 

supporting  organizations  that  serve 
multiple  high-risk  populations. 

2.  Development  of  HTV  prevention 
strategies  with  a  broad  range  of 
community,  regional,  or  national 
partners. 

Preferences  are  established  to  include 
national  priorities,  to  ensure  a  balance 
of  CDC  HTV  prevention  funding,  and  to 
address  at-risk  populations  and 
geographic  areas  diat  are  under-served. 
No  preference  will  be  given  to 


organizations  that  have  received 
funding  in  past  years. 

LOIs  will  be  reviewed  by  CDC  and  an 
invitation  to  submit  an  application  will 
be  made  based  on: 

1.  Documented  need  for  the  proposed 
conference, 

2.  Contribution  to  the  prevention  of 
HIV/AIDS,      ■ 

3.  National  HIV  prevention  priorities 
based  on  emerging  trends  in  the 
epidemic, 

4.  The  proposed  conference's 
relationship  to  the  CDC  determined 
topics  of  special  interest, 

5.  Timing  of  the  conference  that  will 
allow  for  CDC  input,  and 

6.  Availability  of  funds. 
Also  include  the  name,  mniling 

address,  telephone  nimiber,  and  if 
available.  &x  number  and  e-mail 
address  of  the  organization's  primary 
contact  person.  Current  recipients  of 
CDC  HIV  funding  must  provide  the 
award  number  and  tide  of  the  funded 
programs.  No  attachments,  booklets,  or 
other  doctunents  accompanying  the  LOI 
Mdll  be  considered.  The  two  page 
limitation  (hiclusive  of  letterhead  and 
signatures),  must  be  obsoved  or  the 
letter  of  intent  will  be  returned  writhout 
review. 

B.  Final  Application 

Applicants  invited  to  apply  must 
develop  applications  in  accordance  with 
PHS  Form  5161-1  (OMB  Number  0937- 
0189).  Pages  must  be  clearly  numbered, 
and  a  complete  index  to  the  application 
and  its  appendices  must  be  included. 
The  original  and  two  required  copies  of 
the  application  must  be  submitted 
unstapled  and  unbound.  All  material 
must  be  typewritten  in  unreduced  type 
on  8Vi  by  11"  paper,  with  at  leest  1" 
margins,  and  printed  on  one  side  oidy. 
Materials  which  should  be  part  of  the 
basic  plan  should  not  be  in  the 
appendices.  Use  the  evaluation  criteria 
described  below  to  develop  your 
application.  The  body  of  the  application 
must  be  limited  to  12  pages. 

The  following  information  must  be 
included: 

1.  A  project  summary  cover  sheet  that 
includes: 

a.  Application  cat^ory  (1,  2,  or  3), 

b.  Name  of  organization, 

c.  Name  of  conference, 

d.  Location  of  conference, 

e.  Date  (s)  of  confaience, 

£  Target  popuiation(s)  (e.g,.  youth, 
women.  MSM,  IDU), 

t.  Intended  audience  and  number. 
.  DoUar  amount  requested, 
i.  Total  conference  budget 

2.  Biographical  sketches  and  job 
descriptions  of  the  individuals' 
responsible  for  planning  and 
coordinating  the  conference. 


3.  A  Budget  Narrative  separat^y 
identifying  and  justifying  line  items  to 
which  the  requested  Federal  funds 
would  be  applied. 

4.  A  draft  agenda  for  the  proposed 
conference. 

5.  Award  number  and  tide(s)  of 
funded  program(s)  for  current  recipients 
of  CDC  HIV  funding.  Must  not  have 
submitted  the  same  proposal  for  review 
for  funding  to  other  puts  of  CDC. 

EvaluatioB  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  foUowii^g 
criteria  (TOTAL  100  POINTS). 

1.  Category-specific  criterion  (20 
points): 

A.  Category  1:  Extent  to  which  the 
applicant  provides  evidence  of  an 
opportunity  for  participants  and 
presenten  to  interact  during  the 
conference. 

B.  Category  2:  Extent  to  which  the 
applicant  relates  the  specific  connection 
of  the  conference  content  to  HIV 
prevention  community  planning 
priorities  and  provides  a  description  of 
need  for  the  proposed  conference. 

C.  Category  3:  Extent  to  which  the 
applicant  demonstrates  the  scientific 
soundness  of  the  technology  to  be 
transfiBtred  as  evidenced  by  inclusion  in 
HIV  prevention  research  publications, 
peer  reviewed  journals,  or  scientific 
consensus  panel  review. 

The  following  criteria  apply  to  all 
applications: 

2.  Proposed  Program  and  Technical 
Approach  (30  points): 

A.  The  extent  to  which  the  applicant's 
description  of  the  proposed  conference 
relates  to  HIV  prevention  and  education, 
including  the  public  health  need  of  the 
proposed  conference  and  the  degree  to 
which  the  conference  can  be  expected  to 
influence  public  health  practices,  and 
the  extent  of  the  applicant's 
collaboration  with  other  agencies 
serving  the  intended  audience, 
including  local  health  and  education 
agencies  concerned  with  HIV 
prevention. 

B.  The  applicant's  description  of 
conference  objectives  in  terms  of 
quality,  specificity,  and  the  fisasibility  of 
the  conference  based  on  the  operational 
plan,  and  the  extent  to  which  evaluation 
mechanisms  for  the  conference 
adequately  assess  increased  knowledge, 
attitudes,  and  behaviors  of  the  target 
participants. 

Q  The  relevance  and  effectiveness  of 
the  proposed  agenda  in  addressing  the 
chosen  HIV  prevention  and  education 
topic 

D.  The  degree  to  «vhich  confarence 
activities  proposed  for  CDC  funding 
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•trictly  adhere  to  the  prevention  of  HIV 
transmission. 
3.  Applicant  Capability  (25  points): 

A.  The  adequacy  and  commitment  of 
institutional  resources  to  administer  the 
program  for  the  proposed  conference. 

B.  The  adequacy  of  existing  and 
proposed  facilities  and  resources  for 
conducting  conference  activities. 

C  The  degree  to  which  the  applicant 
has  established  and  used  critical 
linkages  with  health  and  education 
departments  and  community  planning 
groups  with  the  mandate  for  HIV 
prevention.  Letters  of  support  (limit  of 
5)  from  such  agencies  addressing  related 
capability  and  experience  should  be 
included.  They  must  explain  how  the 
agency  will  work  with  the  applicant  to 
plan  the  proposed  conference.  Letters 
that  do  not  pertain  directly  to  the 
proposed  conference  will  not  be 
considered. 

4.  QualificatioxM  of  Program 
Personnel  (25  points): 

A.  The  qualifications,  experience,  and 
commitment  of  the  principal  staff 
person,  and  his  or  her  ability  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership. 

B.  The  competence  of  associate  staff 
persons,  discussion  leaders,  and 
speakers  to  accomplish  conference 
objectives. 

C.  The  degree  to  which  the 
application  demonstrates  that  all  key 
personnel  have  education  and  expertise 
relative  to  the  conference  objectives,  are 
informed  about  the  transmission  of  HIV. 
and  understand  nationwide  information 
and  education  efforts  currently 
underway  that  may  affect,  and  be 
affected  by,  the  proposed  conference. 

5.  Budget  Justification  and  Adequacy 
of  Facilities:  (not  scored)  The  proposed 
budget  will  be  evaluated  on  the  basis  of 
its  reasonableness,  concise  and  clear 
jiutification,  consistency  with  the 
intended  use  of  cooperative  agreement 
funds,  and  the  extent  to  which  the 
applicant  documents  financial  support 
from  other  sources. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domaatic  Asaistanca 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.941. 


Submission  Requirements  and 
Deadlines 

A.  Letter  of  Intent  (LOl) 

1.  One  original  and  two  copies  of  the 
LOI  must  be  postmarked  by  the 
following  deadline  dates  in  order  to  be 
considered.  (Facsimiles  are  not 
acceptable.)  An  invitation  to  submit  an 
application  does  not  constitute  a 
commitment  to  fund. 

2.  Letter  of  Intent  Due  Dates:  fanuary 
31, 1998. 


B.  Application 

One  original  and  two  copies  of  the 
invited  application  must  he  submitted 
on  PHS  Form  5161-1  (OMB  Number 
0937-0189)  and  must  be  postmarked  by 
the  date  specified  in  the  acceptance 
letter  in  order  to  be  considered  in  the 
application  cycles. 

Applications  may  be  accepted  by  CDC 
only  after  the  LOI  has  been  reviewed  by 
CDC  and  written  invitation  from  CDC 
has  been  received  by  prospective 
applicant.  Availability  of  funds  may 
limit  the  number  of  Letters  of  Intent, 
regardless  of  merit,  that  receive  art 
invitation  to  submit  an  application. 

C.  Addresses  for  Submission  of  Letter  of 
Intent  and  Invited  Applications 

One  original  and  two  copies  of  the 
Letters  of  Intent  and  invited  application 
must  be  postmarked  on  or  before  the 
deadline  date  and  mailed  to:  JuaniU 
Dangerfield,  Grants  Management 
Branch,  Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and 
PrevenUon  (CDC).  255  East  Paces  Ferry 
Road,  NE.,  Mailstop  E-15.  Atlanta.  GA 
30305. 

D.  Deadlines 

Letters  of  Intent  and  Application  shall 
be  considered  as  meeting  the  deadline  if 
they  are  either 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  independent  review 
group.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing.) 

£.  Late  Application* 

Applications  that  do  not  meet  the 
criteria  in  D.l.  or  D.2.  above  are 
considei«d  late  applications  and  will  be 
returned  to  the  applicant  without 
review. 


Other  Requirements 

Program  Review  Panel 

Recipients  must  comply  with  the 
dociunent    entitled    Content    of  HIV/ 
AIDS-Related  Written  Materials. 
Pictorials.  Audiovisuals, 
Questionnaires.  Survey  Instruments, 
and  Educational  Sessions  in  Centers  for 
Disease  Control  Assistance  Programs 
(June  1992)  (a  copy  is  in  the  application 
kit).  To  meet  the  requirements  for  a 
Program  Review  Panel,  recipients  are 
encouraged  to  use  an  existing  Program 
Review  Panel  such  as  the  one  created  by 
the  State  health  department's  HIV/ AIDS 
prevention  program.  If  the  recipient 
forms  its  own  Program  Review  Panel,  at 
least  one  member  must  also  be  an 
employee  (or  a  designated 
representative)  of  an  appropriate  health 
or  educational  agency,  consistent  with 
the  Content  Guidelines.  The  names  of 
review  panel  members  must  be  listed  on 
the  Assurance  of  Compliance  form  (CDC 
Form  0.1113)  which  is  also  included  in 
the  application  kit. 

Use  of  CDC  Name 

The  conference  orgaidzer<s)  may  use 
CDC's  name  only  in  Actual  publicity  for 
the  conference,  and  should  understand 
that  CIX;  involvement  in  the  conference 
does  not  necessarily  indicate  support  for 
the  organizer's  general  policies, 
activities,  or  products. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
Information,  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number,  and  refer  to 
Aimouncement  Number  802.  You  will 
receive  a  complete  program 
announcement,  a  list  of  the  relevant 
"Healthy  People  2000"  HIV  objectives, 
and  the  addresses  and  phone  numbers 
for  CSC  contact  personnel.  CDC  will  not 
send  application  kits  by  facsimile  or 
express  mail  unless  the  cost  for  the  • 
latter  is  paid  by  the  addressee. 

This  and  other  CDC  aimouncements 
are  also  available  through  the  CDC 
homepage  on  the  Internet  The  address 
for  the  ox:  homepage  is  http:// 
www.cdc.gov. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Ms. 
Juanita  Dangerfield.  Grants  Management 
Specialist.  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE., 
Mailstop  E-15,  Room  300,  Atlanta,  GA 
30305.  telephone  (404)  842-6577. 
Programmatic  technical  assistance  may 
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be  obtained  from  Ms.  Linda  LaChanse, 
Program  Analjrst,  Training  and 
Technical  Support  Systems  Branch, 
Division  of  HIV/AIDS  Prevention, 
National  Center  for  HIV/STD/TB 
Prevention.  Centers  for  Disease  Control 
and  Prevention  (CDC),  1600  Clifton 
Road.  NE..  Mailstop  E-40.  AtlanU,  GA 
30333.  telephone  (404)  639-0964. 

Please  refer  to  Announcement 
Number  802  when  requesting 
information,  submitting  your  Letter  of 
Intent  and  submitting  the  invited 
application  in  response  to  the 
aimouncement. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  throiigh 
the  Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  IX:  20402-9325,  telephone 
(202)  512-1800.  Single  copies  of  CDC's 
Strat^c  Plan  for  Preventing  Human 
Immunodeficiency  Virus  (IflV)  Infection 
Ouly  8, 1992)  can  be  obtained  by  calling 
the  CDC  National  AIDS  Clearinghouse  at 
(800) 458-5231. 

Dated:  December  11, 1997. 
J— iph  B.  CartT, 

Acting  Associate  Director  for  htanagement 
and  Operations.  Centers  for  Disease  Contra/ 
and  Prevention  (CDC). 

(PR  Doa  97-32867  Filed  12-16-97;  8:45  un) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AdminMrationfor  Children  and 
^■inlHee 

Head  Start  Pioyiain;  NoHca  of  Award 

AQENCT:  Administration  on  Children. 
Youth  and  Families.  Administraticm  for 
Children  and  FamiUes,  HHS. 
ACTION:  Notice  of  Sole  Source  Award  to 
Administer  the  Head  Start  Child 
Development  Credentialing  Program. 


The  Head  Start  Bureau 
annoimces  its  intention  to  enter  into  a 
noncompetitively  awarded  cooperative 
agreement  with  The  Council  for  Early 
Qiildhood  Professional  Recognition  to 
administer  the  Child  Development 
Associate  (CDA)  Credentialing  Program. 
The  CDA  Program  is  a  national  project 
to  credential  qualified  caregivers  who 
work  with  children  birth  to  age  five  in 
a  variety  of  public  and  private  agency 
settings,  and  in  a  variety  of  roles, 
including  as  center-based  caregivers  of 
infants  and  toddlers  or  preschool  age 
children,  as  home  visitors,  or  as  family 
child  care  providers. 


If  there  are  organizations  interested  in 
competing  for  this  grant  to  administer 
the  Head  Start  Child  Development 
Credentialing  Program,  they  are 
requested  to  express  their  interest  by 
contacting  either  E.  Dollie  Wolverton  or 
Lynda  Perez  by  January  16, 1998. 
DATES:  Effective  on  January  16, 1998. 
FOR  FURTHER  MPORMATION  CONTACT:  E. 
Dollie  Wolverton,  Heed  Start  Bureau, 
ACYF.  P.O.  Box  1182,  Washington,  D.C. 
20013,  (202)  205-8418  (Not  a  toll  free 
call):  or  Lynda  Perez,  Grants  Officer, 
Head  Start  Bureau,  ACYF,  P.O.  Box 
1182,  Washington,  D.C.  20013,  (202) 
205-7359  (Not  a  toll  &«e  call). 

SUPPLBIENTARY INR3RMATI0N: 
I.  Background 

The  project  period  for  this  cooperative 
agreement  will  be  four  years.  The  avrard 
is  approximately  $1,000,000  annually. 
The  authority  for  this  credentialing 
program  is  section  648(e)  of  the  Head 
Start  Act  (42  U.S.C.  9843). 

The  Head  Start  Program  is  committed 
to  staff  development  for  all  individuals 
employed  in  local  programs  to  increase 
the  imderstanding  and  skills  necessary 
to  cany  out  their  jobs,  as  well  as 
proflsssional  development  leading  to 
credentials  and  degrees.  In  addition  to 
ongoing  staff  development,  section 
648A  of  the  Head  Start  Act  directs  the 
Secretary  to  ensure  that  each  of  the 
55.000  Head  Start  classrooms  tor 
preschool-age  children  has  a  qualified 
teacher,  witi^  a  minimum  of  a  CDA 
credential. 

Those  who  are  credentialed  include 
prakindergarten  staff  from  the  various 
military  sectors,  child  care,  church- 
affiliated  preschools.  Titie  I  school- 
based  programs,  and  Head  Start  Also, 
the  revised  Heed  Start  Program 
Performance  Standards,  which  become 
effective  January  1. 1998.  include  new 
standards  for  infant  and  toddler 
programs  and  the  requirement  that 
infant  and  toddler  teachers  also  be 
qualified  by  January  1. 1999.  and 
diereafter  within  one  year  of  hire, 
holding  a  CDA  credential  at  a  minimum. 

Beginning  in  1972.  ACYF  has 
supported  various  organizations  to 
administer  the  CDA  National 
Credentialing  Program.  These 
organizations  included  a  Consortitmi  of 
several  child  development  and  early 
childhood  education  associations  and 
the  Bank  Street  College  of  Education. 
The  first  decade  of  this  credential  award 
program  was  unstable  and  problematic 
due.  in  large  meesure.  to  the  fact  that 
the  grant  was  recompeted  frequentiy, 
leading  to  several  changes  in 
administering  organizations  and 
resulting  breaks  in  services.  The  general 


instability  and  under-use  of  the  CDA 
credenti^  system  caused  concern  to  the' 
Department  and  the  Congress.  The 
Department  requested  that  the  National 
Association  for  the  Education  of  Young 
Children  create  a  non-profit  subsidiary 
to  become  a  free  standing  organization 
that  would  permanenUy  adininister  the 
*  CDA  credentialing  program. 
Accordingly,  the  Coimcil  for  Early 
Childhood  Professional  Recognition  was 
established  to  administer  the  national 
CDA  Credentialing  Program  tluvugh  a 
cooperative  agreement  The  intent  of 
maintaining  a  permanent  home  for  the 
national  Child  Development  Associate 
credentialing  program  was  reinforced  in 
1992.  when  Section  7  of  the  1992 
Juvenile  Justice  Act,  entitied,  "Head 
Start  Training  Improvement."  amended 
the  Head  Start  Act.  requiring  the 
funding  of  an  organization  to  administer 
a  centralized  child  development 
credential  and  national  assessment 
program. 

n.  Reason  for  Scrie  Source  Award 

The  Council  for  Early  Childhood 
Professional  Recognition  has  effectively 
restored  public  confidence  in  the  CDA 
Credential  and  increased  the  number  of 
credentials  awarded.  The  number  of 
candidates  credentialed  each  year  has 
steadily  grown  from  about  2.000 
credentiaded  candidates  annually  to 
nearly  8.000  per  year.  As  of  June  1997, 
nearly  83,000  teachers,  home  visitors 
and  family  child  care  providers  have 
been  credentialed.  The  Council  has  also 
increased  the  recognition  and  credibility 
of  the  CDA  Credential  among  the  States, 
and  now  47  States,  the  District  of 
Columbia  and  Puerto  Rico  recognize  the 
Child  Development  Associate  credential 
as  the  requirement  for  the  licensing  of 
a  child  care  center.  This  provides  mose 
certified  with  the  CDA  credential  with 
the  mobility  to  move  from  Stete-to-State 
with  State  recognition  of  tfaeir  credential 
and  qualifications. 

The  Council  is  efficientiy  and  cost-* 
efiisctively  administering  the  National 
CDA  Credentialing  Pro-am  at  a  time 
when  the  demand  for  the  credential  has 
greedy  increased.  This  allows  the 
Coimcil  to  maintain  the  assessment  and 
credentialing  fee  to  the  candidate  (the 
majority  are  low-income)  at  $325. 

Because  of  the  mandate  for  qualified 
teachras  of  infants  and  toddlers  and 
preschool  age  children,  welfare  reform, 
and  the  President's  intended  expansion 
of  the  Head  Start  I*rogram  to  serve  one 
million  eligible  chilcfren  by  the  year 
2002,  the  need  for  qualified, 
credentialed  staff  is  an  iirgent  matter, 
particularly  given  the  aimual  turnover 
rate  of  17  percent  among  Head  Start 
staff.  To  address  the  expansion  of  the 
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Heed  Start  Prognin  and  the  expuuion 
of  MTvica*  by  other  agencies  providing 
child  care  and  early  childhood 
education,  it  is  eatimated  that 
approximately  8.000  CX>A  candidatM 
¥fill  lequire  asaeasment  and  a  credeatlel 
award  during  each  of  the  next  flour 
]rean. 

In  the  face  of  theae  challenfea.  the 
Department  seeks  to  ensure  the 
continuity  of  the  administration  of  this 
unique  national  credentialing  program, 
which  provides  aflbrdabie  credentialing 
award  services  which  are  nationally 
recognized,  cost  effiactive,  rapraaent 
quality  standards  for  staff  working  with 
children  ages  birth  to  five  3fean.  and 
en^oy  the  confidence  of  the  States, 
institutions  of  higher  learning,  and  the 
field  of  early  childhood. 


(Catalog  of  Fadenl  I 
Program  Number  93.600.  Pntad  Haad  Start) 
DitMl:  DMwnber  11. 1897. 


lA-Hafvatt. 

Dtputy  Comunistioimr,  Adminutration  on 
Children.  Youth  and  B^Mm. 
|FR  Ooc.  97-329S4  Filed  l>>ld-»7:  •.•45  am\ 
!4ia«-a»-» 


DEPARTMEIfT  OF  HEALTH  AND 
HUMAM  SERVICES 

Food  end  OniQ  Adntintetretion 
(DeelMl  No.  t7l>-O4S0) 


Quidanoe  Dooumenl 
for  the  Subwieelon  ol  Tumor 

MotWIceMone.  [510qi)].  to  FDA; 
AvailablUty 


r:  Pood  and  Driig  Administration. 
HHS. 
ACTION:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  entitled 
"Guidance  Document  for  the 
Submiaaion  of  Tumor  Associated 
Antigen  Pramarket  Notifications. 
(SlOOi)l.  to  FDA."  The  guidance 
document  provides  suggestions  lor  the 
nonclinical  laboratory  studies  and  the 
design,  conduct,  and  analysis  of 
appropriate  rlinical  atudies  that  the 
Center  for  Devices  and  Radiological 
Health  (CDRH).  FDA.  believea  wUl 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  thaae  devioaar^ 
The  guidance  document  also  sots  forth 
the  review  criteria  and  describes  the 
data  to  aupport  a  510(k)  suboiiaaion. 
ThegaidMico  accompontoa  a  Unal  rule, 
which  appears  elsewhere  in  this  issue  of 
the  Federal  Bagittwi .  announcing  the 
leclasalfication  of  tumor 


antigen  immunological  teat  systems 
from  class  III  (premarket  approval)  to 
class  II  (special  controls). 
IMTES:  Written  comments  may  bo 
submitted  at  any  time. 
acoWCtOCT:  Submit  written  comments 
concerning  this  guidance  document  to 
the  contact  person  listed  below.  Submit 
written  requests  for  single  copies  of 
"Guidance  Document  for  the 
Submission  of  Tumor  Associated 
Antigen  Premarket  Notificatioos, 
l510(k)).  to  FDA"  to  the  Division  of 
Small  Manufacturers  Assistance 
(DSMA).  Center  for  Devices  and 
Radiolc^cal  Health  (HFZ-220).  Food 
and  Drug  Administration,  1350  Piccard 
Dr..  Rockville.  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  aasist  the 
ofBoe  in  processing  your  request,  or  Csx 
your  request  to  301-443-8818.  See  the 
SUPPLEMENTARY  INFORMATION 
soctkMi  for  electronic  access  to  the 
guidance  dociunent. 
PON  FURTHOI  ■MXWA'nON  OOMTACT: 
Peter  E.  Maxim.  Center  for  Devices  and 
Radiological  Health  (HFZ-440),  Food 
and  Drug  Administration.  2098  Caither 
Rd..  Rockville.  MD  20850.  301-594- 
1293. 


L  Background 

FDA  issued  an  order  (September  IS. 
1996)  in  the  form  of  a  letter  reclassifying 
tuflMr  aaaociated  antigen  immunological 
teat  syUBnia  from  class  III  to  class  D.  The 
order  identified  the  premarket 
notification  guidance  document  for 
tiunor  associated  antigens  as  one  of  the 
designated  special  controls.  The 
guidance  document  contains  general 
information  on  the  definition  of 
qualifying  devices  and  the 
administrative  requirements  for 
submitting  a  510(k)  to  FDA.  The 
document  also  lists  the  types  of 
nonclinical  (analytical)  studies  to  be 
included  in  the  submission.  Those 
studies  include  reagent  characterization, 
assay  sfMcificity.  and  device 
performance  characteristics  to  include 
precision,  linearity,  interfering 
subMaoces,  analjrtical  saasitlvityvid 
metlMMb  of  comperieea  to  another 
device.  Finally,  the  docimient  provides 
guidance  on  the  deaign  of  clinical 
studiaa  to  support  a  submisaicm  for  a 
new  tumor  marker  intended  to  monitor 
previously  treated  patients. 

This  guidance  document  represents 
the  agency's  current  thinking  on  the 
design  of  clinical  studies  axpected  to 
support  a  510(k)  submission  for  new 
tumor  markers  intended  to  monitor 
previously  treated  patients.  It  does  not 
creete  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 


FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute,  regulation,  or  both. 

n.  Requests  for  Conuneata 

Interested  persons  may.  at  any  time, 
submit  to  the  contact  person  listed 
above  written  comments  regarding  this 
guidance  document.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

m.  Electronic  Aoceaa 

In  order  to  receive  the  "Guidance 
Document  for  the  Submission  of  Tumor 
Associated  Antigen  Premarket 
Notifications.  (510(k)l,  to  FDA"  via  your 
fax  machine,  call  the  CDRH  Facts-On- 
Demand  system  at  1-800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  At  the  first  voice  prompt 
preas  1  to  access  DSMA  Facts,  at  second 
voice  prompt  press  2,  and  then  enter  the 
doctmient  number  (957)  followed  by  the 
pound  sign  (f ).  Follow  the  remaining 
voice  prompts  to  complete  your  requesL 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  um 
World  Wide  Web  (WWW).  The  CDRH 
maintains  an  entry  on  the  WWW  for 
easy  access  to  the  Web.  Updated  on  a 
regular  basis,  the  CDRH  home  page 
includes  "Guidance  Document  for  the 
Submission  of  Tumor  Associated 
Antigen  Premarket  Notifications, 
(510(k)),  to  FDA."  device  safety  alerts, 
Fed«^  Sagiolv  reprints,  information 
on  premaiicet  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  "Guidance 
Document  for  the  Submission  of  Tumor 
Associated  Antigen  Premarket 
Notifications,  (510(k)],  to  FDA"  will  be 
available  at  http://www.fda.gov/cdifa/ 
ode/ed — cl.html. 

A  text-only  version  of  the  CDRH  Web 
site  is  also  available  from  a  computer  or 
VT-100  compatible  terminal  by  dialing 
1-800-222-0185  (terminal  settings  are 
8/1/N).  Once  the  modem  answers,  press 
Enter  several  times  and  select  menu 
choice  1:  FDA  BULLETIN  BOARD     - 
SERVICE.  From  there  follow 
instructions  for  logging  in.  and  at  the 
BBS  TOPICS  PAGE,  arrow  down  to  the 
FDA  home  page  (do  not  select  the  first 
CDRH  entry).  Then  select  Medical 
Devices  and  Radiological  Health.  From 
there  select  CENTER  FOR  DEVICES 
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AND  RADIOLOGICAL  HEALTH  for 
general  information,  or  arrow  down  for 
specific  topics. 

Dated:  October  7, 1997. 

Joseph  A.  Lavitt,  ^ 

Deputy  Director  for  Reguhtions  Policy,  Center 
for  Devices  and  Radiological  Health. 

(FR  Doc.  97-32875  Filed  12-1&-97:  8:45  am] 

I  OOOC  4MS-0t-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee;  Notics  of  Mssting 

AQ8ICY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Cardiovasciilar 
and  Renal  Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  27, 1998,  8:30  a.m.  to 
5:30  p.m.;  and  January  28, 1998.  9  a.m. 
to  4  p.m. 

Location:  National  Institutes  of 
Health.  Natcher  Conference  Center.  45 
Center  Dr..  Bethesda,  MD  20892. 

Contact  Person:  Joan  C  Standaert, 
Center  for  Drug  Evaluation  and  Research 
(HFD-110),  419-259-6211.  or  Danyiel 
A.  D' Antonio  (HFD-21),  301-44^-5455, 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857,  or 
FDA  Advisory  Committee  Information 
Line.  1-800-741-41138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12533.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  January  27. 1996.  the 
committee  will  review  and  discuss:  (1) 
New  drug  application  (NDA)  20-736, 
VerdiaTM  (tasosartan,  Wyeth-Ayerst 
Research),  as  a  therapy  for  hypertension; 
and  (2)  the  unapproved  outpatient  use 
of  inteAbittent  intravenous  positive 
inotropic  agents.  On  January  28. 1998, 
the  committee  will  review  and  discuss 
NDA  20-718,  Integrilin™  (eptifibatide. 
Cor  Therapeutics.  Inc.).  for  use  in  the 
settings  of  percutaneous  transluminal 
angioplasty  and  acute  coronary 
syndrome. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views. 


orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  20, 1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:30 
a.m.  and  9:30  a.m.  on  January  27, 1998. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  January  20, 
1998,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  11. 1997. 
Michael  A.  FriodBaa. 
Deputy  CommitsionerfoT  Operationt. 
[FR  Doc.  97-32874  FUed  12-1&-97:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnistratton 
P>eckat  Na  OTD-Oiaq 

Intsmational  Confsrsnos  on 
Harmonisatlon;  QuidMWS  on  Qsnsrsl 
Conskisrattons  for  OMcal  Trials 

AQBCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
guidance  entitied  "E8  General 
Considerations  for  Clinical  Trials."  The 
guidance  was  prepared  under  the 
auspices  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  guidance  sets  forth  genoal 
scientific  principles  for  the  conduct, 
performance,  and  control  of  clinical 
trials. 

DATES:  Effective  December  17, 1997. 
Submit  written  comments  at  any  time. 
AOOflESSES:  Submit  written  comments 
on  the  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  nn.  1-23,  Rockville.  MD 
20857.  Copies  of  the  guidance  are 
available  from  the  Drug  Information 
Branch  (HFD-210),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-827- 


4573.  Single  copies  of  the  guidance  may 
be  obtaineid  by  mail  from  the  Office  of 
Communication,  Training  and 
Manufacturers  Assistance  (HFM-40). 
Center  for  Biologies  Evaluation  and 
Research  (CBERh  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville.  MD  20852-1448,  or  by  calling 
the  CBER  Voice  Information  System  at 
1-600-835-4709  or  301-627-1800. 
Copies  may  be  obtained  from  CBER's 
FAX  Information  System  at  1-868- 
CBER-FAX  or  301-827-3844. 

RM  FURTHER  MPORMATKM  CONTACT: 
Regarding  the  guidance:  G.  Alexander 
Fleming,  Center  for  Drug  Evaluation 
and  Research  (HFD-510),  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301- 
827-6391. 
Regarding  ICH:  Janet  J.  Showralter. 
Office  of  Healtii  Afhirs  (HFY-20), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville.  MD 
20657, 301-827-0864. 

SUPPI.EMB«TARY  srORMATION:  In  recent 
jrears,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  indiistry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  r^ulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponson  are  the  European  Commission, 
the  European  Federation  of 
I%armaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research 
(CDER)  and  CBER,  FDA.  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  Intematioiud 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 
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The  ICH  Steering  Cominittee  include* 
lepraeentatives  from  each  of  the  ICH 
sponeon  end  the  IFPMA.  as  well  as 
obewven  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  EuropM0 
Free  Trade  Are*. 

In  the  Federal  ■•gtatar  of  May  30. 
1M7  («2  PR  29540).  FDA  published  a 
draft  tripartite  guideline  entitled 
"GeiMnl  Consideration*  for  Clinical 
Trial*."  The  notice  gave  intereatad 
pMsofu  an  opportunity  to  •ubmit 
comments  by  July  1.  1997. 

After  conaideration  of  the  comments 
laoeived  and  revisions  to  the  guidance, 
a  final  draft  of  the  guidance  %iras 
submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three 
participating  regulatory  agencies  on  July 
17. 1997. 

In  accordance  with  FDA's  Good 
Guidance  Practices  (62  FR  8961, 
February  27. 1997),  this  document  has 
been  designated  a  guidance,  rather  than 
a  guideline. 

The  guidance  describe* 
intematiooally  accepted  principle*  and 
practice*  in  the  conduct  of  clinical  trials 
and  development  strategy  for  new  drug 
products.  It  is  intended  to  facilitate  the 
evaluation  and  aooepluice  of  foreign 
clinical  trial  data  by  promoting  a 
common  understanding  of  general 
principles  and  approaches.  The 
guidance  also  presents  an  overview  of 
ICH  clinical  safety  and  efficacy 
documents. 

This  guidance  represents  the  agency's 
current  thinking  on  general 
considerations  for  the  conduct, 
performance,  and  control  of  clinical 
trial*.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

The  public  is  encouraged  to  submit 
wrrittan  comments  with  new  data  or 
other  new  information  pertinent  to  this 
guidance.  The  comments  in  the  docket 
will  be  periodically  reviewed,  and, 
where  appropriate,  the  guidance  tvill  be 
amended.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Ragialer. 

Interested  persons  may,  at  any  time, 
submit  written  conunents  on  the 


guidance  to  the  Dockets  Management 
Branch  (address  above).  T«vo  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  may  be  seen  in  the  office 
above  between  9  ajn.  and  4  p.m., 
Monday  through  Friday.  An  electronic 
version  of  this  guidance  is  available  on 
the  Internet  (http://www.fda.gov/cder/ 
guidonce/index.htm)  or  at  CBER's 
World  Wide  Web  site  at  "http:// 
www.fda.gov/cber/publications.htm". 
The  text  of  the  guidance  follows: 

n  G«MnJ  CeHMaratteas  far  GUalcal 
Trials' 

1.  OHscthres  orTkis  Dbc—s1 

In  the  thrMi  ICH  ragiont,  the  evolution  of 
drug  development  stiatagie*  and  evaluation 
pfooaaaas  has  lad  to  the  astablishment  of 
ragioaal  guhkncea  on  general  considerations 
for  clinical  trial*  and  the  proceas  of  clinical 
development  of  pharmaceutical*  for  human 
use.  Thi*  harmonised  guidance  i*  derived 
from  those  regional  documents  as  %ireU  as 
from  ICH  gui«noas. 

The  ICH  document  "t^enstal 
Consideration*  for  Clinical  Titab"  is 
intended  to: 

(a)  Deecribe  internationally  accepted 
principle*  and  practices  in  the  conduct  of 
both  individual  clinical  trials  and  overall 
development  *tntegy  for  new  medicinal 
product*. 

(b)  Facilitate  the  evaluation  and  acceptance 
of  foreign  clinical  trial  data  by  promoting  a 
common  underatanding  of  graetal  principles, 
general  approaches,  and  the  definition  of 
relevant  term*. 

(c)  Present  an  overview  of  the  ICH  clinical 
aaiaty  and  afBcacy  documents  and  hdlitate 
the  mmf»  acceas  to  guidance  pertinent  to 
cUalcai  ttlab  within  theee  docunMBts.  The 
ralavMl  K»  docnmenu  we  listed  ia  Abdox 
1. 

(d)  Provide  a  *eparate  glossary  of  taoM 
used  in  the  ICH  clinical  *afoty  uxl  efllcecy 
related  document*  that  pertain  to  clinical 
trial*  and  indicate  which  document*  contain 
these. 

For  the  sake  of  brevity,  the  term  "drug"  has 
used  in  thi*  document.  It  should  be 
considered  synonymou*  with 
"Investigational  (medicinal)  product." 
"medicinal  product."  and  "pharmaceutical," 
including  vaccines  and  other  biological 
products.  The  principle*  established  in  this 
guidance  may  also  be  applied  to  other 
clinical  investigation*  (e.g. ,  radiotherapy, 
psychotherapy.  *uigary.  medical  devitws  snd 
alternative  therapiaa). 


PriKiplaa. 

2.  t  ProtKtioa  ofainical  Trial  Sul^ectt 

The  principle*  and  practices  concerning 
protection  of  trial  subjects  are  stated  in  the 
ICH  auidanca  on  Good  Clinical  Practice  (K31 
E8).  These  principle*  have  their  origins  in 
The  Declaration  of  Helsinki  and  should  be 
obeerved  in  the  conduct  of  all  human  drug 
investigations. 

Before  any  clinical  trial  is  carried  out. 
results  of  nonclinical  investigations  or 
previous  human  studies  should  be  sufficient 
to  indicate  that  the  drug  is  acceptably  safe  for 
the  proposed  investigation  in  humans.  The 
purpose  and  timing  of  animal  pharmacology 
and  toxicology  studies  intended  to  support 
studies  of  a  given  duiaUoo  are  di*cu*sed  in 
ICH  M3.  The  role  of  *uch  studies  for 
biotechnology  products  is  cited  in  ICH  S6. 

Throughout  drug  development,  emerging 
snimal  toxicological  and  clinical  data  should 
be  reviewed  and  evaluated  by  qualified 
experts  to  asses*  their  implication*  for  the 
■aiity  of  the  trial  subjects.  In  response  to 
such  findings,  hiture  studies  and,  when 
naceaaary.  those  in  progres*  should  be 
appropriately  modified  in  ■  timely  feshion  to 
tnaintain  the  safety  of  trial  participants.  The 
investigator  and  sftonsor  *hare  responsibility 
for  the  protection  of  clinical  trial  subjects 
together  with  the  Institutional  Review  Board/ 
Independent  Ethics  Committee.  The 
responsibilities  of  these  partiaa  are  deacribed 
inOiEe. 

iJ  Sdmttific  Approach  in  Deaign  and 
Anatytit 

Clinical  trials  should  be  daaigned, 
conducted,  and  analjrzad  according  to  sound 
scientific  principles  to  achieve  their 
objectives,  and  should  be  reported 
appropriately.  The  essence  of  rational  drug 
development  is  to  ask  important  questions 
and  answer  them  with  appropriate  studies. 
The  primary  objectives  of  any  study  should 
be  clear  and  expliciUy  stated. 

Clinical  studies  can  be  classified  according 
to  when  the  study  occurs  during  clinical 
development  or,  as  shown  in  Table  1 .  by 
their  objectives.  (The  illustrative  examples 
are  not  intended  to  be  exhaustive.)  The 
cardinal  logic  behind  serially  conducted 
studies  of  s  medicinal  product  is  that  the 
results  of  prior  studies  should  influence  the 
plan  of  later  studies.  Emerging  data  will 
frequently  prompt  a  modification  of  the 
development  strategy.  For  example,  results  of 
s  thersfMutic  confirmatory  study  may  suggest 
a  need  tat  additional  human  pharmacology 
studiea. 

The  availability  of  foreign  clinical  daU 
should  obviste  the  need  to  generate  similar 
data  in  an  ICH  region  if  the  ICH  E5  and  ICH 
E6  guidances  are  followed  (see  ICH  E5). 


the  apaacy'*  currant 
lar  Ike  conduct. 
afcllakaiaMs.ni 


ool  cfaale  or  coefw  aay  rights  for  or  on  any  ponoa 
and  doaa  no(  oparale  to  bind  FDA  or  iIm  public.  An 
altamaliv*  approach  may  be  uaad  if  such  apprxMch 


aatiaftaa  tlw  raquirament*  of  the  applicable  statula. 
ragulalioos,  or  both. 
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Table  l.— An  Approach  to  Classifying  Clinical  Studies  According  to  Objective 


Type  of  Study 

Objective  of  Study 

Study  Examptes 

Human  Pharmacology 

•  Assess  tolerance 

•  Dose-tolerance  studies 

•  Define/descrit)e  PK'  and  PD* 

•  Single  and  multiple  dose  PK  andtor  PD  stud- 

• Explore  drug  metabolism  and  drug  Inter- 

ies 

•  Drug  interaction  studies 

•  Estimate  activity 

Therapeutic  Exploralory 

•  Explore  use  for  the  targeted  indication 

•  Earliest  trials  of  relalivety  short  duraSon  in 

•  Estimate  dosage  for  subsequent  studies 

well-defined  narrow  patient  popuMions. 

•  Provide  basis  for  confimiatory  study  design, 

using  surrogate  or  pharmacological 

endpoints,  mettxxlologies 

endpotnts  or  dinical  measures 

•  Dose-response  exploration  studies 

Therapeutic  Confirmalofy 

•  Demonstrate/confirm  efficacy 

•Adequate,  and  we«  controlled  studies  to  aa- 

•  Estat>lish  safety  profile 

tablish  efficacy 

•  Provide  an  adequate  basis  lor  assessing  the 

•  Randomized  parallel  dose-reaponse  studies 

benefit/riak  relationship  to  support  licensing 
•  Establiah  dose-response  relationship 

•  Clinical  safety  studies 

- 

•  Large  simple  trials 
•Comparative  shxSes 

Therapeutic  Use 

•  Refine  understand^)  of  benefit/risk  relation- 

•Comparative effectiveness  studies 

ship  in  general  or  special  populations  andAx 

•  Studies  of  mortaHly/moitNdity  outcomes 

envirorunents 

•  Studies  of  addilional  endpoims 

•  ktentify  less  common  ad/erse  reactions 

•  Laige  simple  trials 

•  ftefine  dosing  recommendation 

•  Pharmacoeoonomic  studies 

^  Pharmaooldrie^ 
'  Ptiarmaoodynamics 


3.  OeralopmeBt  Methodology 

This  section  covers  issues  and 
coiuiderations  relating  to  the  devefopment 
plan  and  to  its  individual  component  studies. 

3.1  Considerations  for  the  Development  Plan 

3.1.1  Nonclinical  Studies 

Inqioctant  consideration*  for  determining 
the  iMture  of  ""'"•linitral  studies  and  their 
timing  writh  respect  to  clinical  trials  include: 

(a)  Duration  and  total  exposure  proposed 
In  individual  patients. 

(b)  Characteristics  of  the  drug  (e.g.  long 
half  life,  biotechnology  products). 

(c)  Disease  or  condition  targeted  far 
treatment 

(d)  Uae  in  special  populations  (e.g..  women 
of  childbaaring  potential). 

(e)  Route  of  administration. 

The  need  for  nonclinical  information 
including  toxicology,  pharmacology,  and 
pharmacokinetics  to  support  clinical  trials  is 
addressed  in  the  ICH  M3  and  S6  documents. 
3.1.1.1  Safety  studies.  For  the  first  studies  in 
hiunsns,  the  dose  that  is  administered  should 
be  determined  by  careful  examination  of  the 
pvarequisite  nonclinical  pharmacokinetic, 
phannacological,  and  toxicological 
evaluations  (see  ICH  M3).  Early  nonclinicaf 
studies  should  provide  sufiBcient  information 
to  support  selection  of  the  initial  human  doae 
and  safe  duration  of  exposure,  and  to  provide 


information  about  physiological  and 
toxicological  efiiects  of  a  new  drug. 
3.1.1.2  Pharmacoloffcal  and 
pharmacokinetic  studies.  The  basis  and 
direction  of  the  clinical  exploration  and 
development  rests  on  the  iu>nclinical 
pharmacokinetic  and  pharmacology  profile, 
which  include*  information  such  as: 

(a)  Pharmacological  basis  of  principal 
effects  (mechanism  of  action). 

(b)  Dose-response  or  concentration- 
response  relationships  and  duration  of 
action. 

(c)  Study  of  the  potential  clinical  routes  of 
administration. 

(d)  Sjrstemic  general  pharmacology, 
including  pharmacolo^cal  effects  on  m^or 
organ  systems  and  physiological  responses. 

(e)  Studies  of  absorption,  distribution, 
metabolism,  and  excretion. 

3.1.2  Quality  of  Investigational  Medicinal 
Products 

Formulations  used  in  clinical  trials  should 
be  well  duuacterized,  including  information 
on  bioavailability  vdwrever  faasibfe.  The 
formulation  should  be  appropriate  fior  the 
stage  of  drug  developmniL  Ideally,  the 
supply  of  a  formulation  will  be  adequate  to 
allow  testing  in  a  series  of  studies  that 
examine  a  range  of  doses.  During  drug 
development,  different  formulations  of  a  drug 
may  be  tested.  Links  between  formulations, 
established  by  bioequivalence  studies  or 


other  means,  an  important  in  interpreting 
clinical  study  results  across  the  development 
program. 


3.1.3  Phases  of  Clinical  Development 

Qinical  dr\ig  development  is  often 
described  as  consisting  of  four  tsmponl 
phases  (niases  I-TV).  It  i*  important  to 
recognize  that  the  pltase  of  development 
provides  an  inadequate  baais  for 
classification  of  clinical  trials  because  one 
type  of  trial  may  occur  in  several  phases  (see 
Figure  1).  A  classification  system  using  study 
ol^actives  ss  discussed  in  section  2.2  is 
preferable.  It  is  important  to  appreciate  that 
the  phase  concept  is  a  description,  not  a  set 
of  requirements.  It  is  also  important  to  realise 
that  the  tnnporal  phases  do  not  imply  a  fixed 
order  of  studies  since  far  some  drugs  ins 
development  plan  the  tjrpical  sequence  will 
not  be  appropriate  or  necessary.  For  example, 
although  human  pharmacology  studies  are 
tjrpically  conducbsd  during  Phase  I,  many 
such  studies  are  conducted  at  each  of  the 
other  three  stages,  but  nonatheleas  are 
sometimes  labeled  as  Phase  1  studies.  Figure 
1  demonstrates  this  close  but  variable 
correlation  between  the  two  classification 
systems.  The  distribution  of  the  points  of  the 
graph  shows  that  the  types  of  study  are  not 
s]monymotis  with  the  phases  of 
development 


>  This  matrix  graph  illustrates  the  ralationship 
between  tlie  phMaa  of  development  and  types  of 
study  by  objective  that  may  be  conducted  during 
each  clinical  development  of  a  new  medicinal 
product  The  shaded  circles  atiow  the  types  of  study 


most  usually  conducted  in  a  certain  phaae  of 
development,  the  open  circles  show  certain  types 
of  study  that  may  be  conducted  in  that  phase  of 
development  but  are  less  usual.  Each  circle 
represents  an  individual  study.  To  illustrate  the 


development  of  a  single  study,  one  circle  is  joiiied 
l>y  a  dotted  line  to  an  inset  column  that  depicU  tiie 
elements  and  sequence  of  an  individual  study. 
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Drug  development  is  ideally  a  logical,  ttep- 
wiae  procedure  in  which  information  bom 
•mall  early  studies  is  used  to  support  and 
plan  later  larger,  mora  definitive  studies.  To 
develop  new  drugs  efficiently,  it  is  eaaential 
to  identify  characteristics  of  the 
investigational  medicine  in  the  early  stages  of 
development  and  to  plan  an  appropriate 
development  based  on  this  proRle. 

Initial  trials  provide  an  early  evaluation  of 
short-term  safety  and  tolerability  and  can 
provide  pharmacodynamic  and 
pharmacokinetic  information  needed  to 
choose  a  suitable  dosage  range  and 
administration  schedule  for  initial 
exploratory  therapeutic  trials.  Later 
confirmatory  studies  are  generally  larger  and 
longer  and  include  a  more  diverse  patient 
population.  Doae-response  information 
should  be  obtained  at  all  stages  of 
development,  from  early  tolerance  stxidies.  to 
studies  of  short-term  pharmacodynamic 
effect,  to  large  efficacy  studies  (see  ICH  E4). 
Throughout  development,  new  data  may 
suggest  the  need  for  additional  studies  that 
are  typically  part  of  an  earlier  phase.  For 
example,  blood  level  data  in  a  late  trial  may 
suggest  a  need  for  a  drug-drug  interaction 
study,  or  adverse  effects  may  suggest  the 
need  for  further  dose  finding  and/or 
additional  nonclinical  studies.  In  addition,  to 
support  a  new  marketing  application 
approval  for  the  same  drug,  e.g..  for  a  new 
indication,  pharmacokinetic  or  therapeutic 
exploratory  studies  are  considered  to  be  in 
Phase  I  or  Phase  II  of  development. 
3.1.3.1  Phase  I  (Most  typical  kind  of  study: 
Human  pharmacology).  Phase  I  starts  with 
the  initial  administration  of  an 
investigational  new  drug  into  humans. 

Although  human  pharmacology  studies  are 
typically  identified  with  Phase  I,  they  may 
also  be  indicated  at  other  points  in  the 
development  sequence.  Studies  in  this  phase 
of  development  usually  have  nontherapeutic 
objectives  and  may  be  conducted  in  healthy 
volunteer  subjects  or  certain  types  of 
patients,  e.g.,  patients  with  mild 
hypertension.  Drugs  with  significant  " 
potential  toxicity,  e.g.,  cytotoxic  drugs,  are 
usually  studied  in  patients.  Studies  in  this 
phase  can  be  open,  baseline  controlled,  or 


may  use  randomization  and  blinding,  to 
improve  the  validity  of  observations. 

Studies  conducted  in  Phase  1  typically 
involve  one  or  a  combination  of  the  following 
aspects: 

(a)  Eatimation  of  initial  safiety  and 
tolerability 

The  initial  and  subsequent  administration 
of  an  investigational  new  drug  into  humans 
is  usually  intended  to  determine  the 
tolerability  of  the  dose  range  expected  to  be 
needed  for  later  clinical  studies  and  to 
determine  the  nature  of  adverse  reactions 
that  can  be  expected.  These  studies  typically 
include  both  single  and  multiple  doae 
administration. 

(b)  Pharmacokinetics 
Characterization  of  a  drug's  absorption, 

distribution,  metabolism,  and  excretion 
continues  throughout  the  development  plan. 
Their  preliminary  characterization  is  an 
important  goal  of  Phase  I.  Pharmacokinetics 
may  be  assessed  via  separate  studies  or  as  a 
part  of  efficacy,  safety  and  tolerance  studies. 
Pharmacokinetic  studies  are  particularly 
important  to  assess  the  clearance  of  the  drug 
and  to  anticipate  possible  accumulation  of 
parent  drug  or  metabolites  and  potential 
drug-drug  interactions.  Some 
pharmacokinetic  studies  are  commonly 
conducted  in  later  phases  to  answer  more 
specialized  questions.  For  many  orally 
administered  drugs,  especially  modified 
release  products,  the  study  of  food  efiiBCts  on 
bioavaiUbility  is  important.  Obtaining 
pharmacokinetic  information  in 
subpopulations  such  as  patients  with 
impaired  elimination  (renal  or  hepatic 
Cailure).  the  elderly,  children.  «romen,  and 
ethnic  subgroups  should  be  considered. 
Drug-drug  interaction  studies  an  important 
for  many  drugs:  these  are  generally 
performed  in  phases  beyond  Phase  I,  but 
studies  in  animals  and  in  vitro  studies  of 
metabolism  and  potential  interactions  may 
lead  to  doing  such  studies  earlier. 

(c)  Assessment  of  pharmacodynamics 
Depending  on  the  drug  and  the  endpoint 

studied,  pharmacodynamic  studies  and 
studies  relating  drug  blood  levels  to  response 
(PK/PD  studies)  may  be  conducted  in  healthy 
volunteer  subjects  or  in  patients  with  the 
target  disease.  In  patients,  if  there  is  an 
appropriate  measure,  phamlacodynamic  data 


can  provide  early  estimates  of  activity  and 
potential  efficacy  and  may  guide  the  dosage 
and  dose  regimen  in  later  studies. 

(d)  Early  measurement  of  drug  activity 

Preliminary  studies  of  activity  er  potential 
therapeutic  benefit  may  be  conducted  in 
Phase  I  as  a  secondary  objective.  Such 
studies  are  generally  performed  in  later 
phaaes  but  may  be  appropriate  when  drug 
activity  is  readily  meaaurable  with  a  short 
duration  of  drug  exposure  in  patients  at  this 
early  stage. 

3,1.3.2  Phate  tt  (Ktott  typical  kind  of  study: 
Therapeutic  exploratory).  Phase  U  is  usually 
considered  to  start  with  the  initiation  of 
studies  in  which  the  primary  objective  is  to 
explore  therapeutic  efficacy  in  patients. 

Initial  therapeutic  exploratory  studies  may 
use  a  variety  of  study  designs,  including 
concurrent  controls  and  comparisons  with 
baseline  status.  Subsequent  trials  are  luually 
randomized  and  concurrently  controlled  to 
evaluate  the  efficacy  of  the  drug  and  its  safisty 
for  a  particular  therapeutic  indication. 
Studies  in  Phase  II  are  typically  conducted  in 
a  group  of  patients  who  are  selected  by 
relatively  narrow  criteria,  leading  to  a 
relatively  homogeneous  population,  and  who 
are  closely  monitored. 

An  important  goal  for  this  phase  is  to 
determine  the  dosels)  and  regimen  for  Phase 
QI  trials.  Early  studies  in  this  phase  often 
utilize  dose  escalation  designs  (see  ICH  E4) 
to  give  an  early  estimate  of  dose  response  and 
later  studies  may  confirm  the  dose  response 
relationship  for  the  indication  in  question  by 
using  recognized  parallel  dose-response 
designs  (could  also  be  deferred  to  phase  m). 
Confirmatory  dose  response  studies  may  be 
conducted  in  Phase  Q  or  left  for  Phase  IIL 
Doses  used  in  Phase  II  are  usually  but  not 
always  less  than  the  highest  doses  used  in 
Phase  I. 

Additional  ol^ectives  of  clinical  trials 
conducted  in  Phase  II  may  include 
evaluation  of  potential  study  endpoints, 
therapeutic  regimens  (including  concomitant 
medications),  and  target  populations  (e.g., 
mild  versus  severe  disease)  for  further  study 
in  Phase  II  or  m.  These  objectives  may  be 
served  by  exploratory  analyses,  examining 
subsets  of  data,  and  by  including  multiple 
endpoints  in  trials. 
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3.1.3.3  Phase  ID  (Most  typical  land  of  study: 
Therapeutic  confirmatory).  Phase  III  usually 
is  considered  to  begin  with  the  initiation  of 
studies  in  which  the  primary  objective  is  to 
demonstrate,  or  confirm  therapeutic  benefit. 

Studies  in  Phase  ID  are  designed  to  confirm 
the  preliminary  evidence  accumulated  in 
Phase  U  that  a  drug  is  safe  and  effective  for 
use  in  the  intended  indication  and  recipient 
population.  These  studies  are  intended  to 
provide  an  adequate  basis  for  marketing 
approval.  Studies  in  Phase  III  may  also 
further  explore  the  dose-response 
relationship,  or  explore  the  drug's  use  in 
wider  populations,  in  different  stages  of 
disease,  or  in  combination  with  another  drug. 
For  drugs  intended  to  be  administered  for 
long  periods,  trials  involving  extended 
exposure  to  the  drug  are  ordinarily 
conducted  in  Phase  m,  although  they  may  be 
started  in  Phase  U  (see  ICH  El).  ICH  El  and 
ICH  E7  describe  the  overall  clinical  safety 
database  considerations  for  chronically 
administarad  drugs  and  drugs  used  in  the 
elderly.  TJiese  studies  carried  out  in  Phase  QI 
complete  the  information  needed  to  support 
adequate  iiutructions  for  use  of  the  drug 
(official  product  information). 

3.1.3.4  Phase  IV  (Variety  of  studies: 
Therapeutic  use).  Phase  IV  begins  alter  drug 
approval.  Therapeutic  use  studies  go  beyond 
the  prior  demonstration  of  the  drug's  safisty, 
efficacy  and  dose  definition. 

Studies  in  Phase  IV  are  all  studies  (other 
than  routine  surveillance)  performed  after 
drug  approval  and  related  to  the  approved 
indication.  They  are  studies  that  were  not 
considered  necessary  for  approval  but  are 
often  important  for  optimizing  the  drug's  use. 
They  may  be  of  any  type  but  should  have 
valid  scientific  objectives.  Commonly 
conducted  studies  include  additional  drug- 
drug  interaction,  dose-response,  or  safety 
studies  and  studies  designed  to  support  use 
under  the  approved  indication,  e.g.. 
mortality/moifoidity  studies,  epidemiological 
studies. 

3.1.3.5  Development  of  an  application 
unrelated  to  original  approved  use.  After 
initial  approval,  drug  development  may 
continue  with  studies  of  new  or  modified 
indications,  new  dosage  regimens,  new 
routes  of  administration,  or  additional 
patient  populations.  If  a  new  dose, 
formulation,  or  combination  is  studied, 
additional  human  pharmacology  studies  may 
be  indicated,  necessitating  a  new 
derelopment  plan. 

The  need  for  some  studies  may  be  obviated 
by  the  availability  of  data  from  the  original 
development  plui  or  from  therapeutic  use. 

3.1.4  Special  Consideraticms 

A  number  of  special  circumstances  and 
populations  require  consideration  on  their 
own  when  they  are  part  of  the  development 
plan. 

3.1.4.1  Studies  of  drug  metabolites.  Major 
active  metabolite(s)  should  be  identified  and 
deserve  detailed  pharmacokinetic  study. 
Timing  of  the  metabolic  assessment  studies 
within  the  development  plan  depends  on  the 
characteristics  of  the  individual  drug. 

3.1.4.2  I2n<g-drug  interactions.  If  a  potential 
for  drug-drug  interaction  is  suggested  by 
metdwlic  profile,  by  the  results  of 
nnnrliniral  studies  or  by  information  on 


similar  drugs,  studies  on  drug  interaction 
during  clinical  development  are  highly 
recommended.  For  drugs  that  are  frequently 
coadministered,  it  is  usually  important  that 
drug-drug  interaction  studies  be  performed  in 
nonclinical  and.  if  appropriate,  in  human 
studies.  This  is  particularly  true  for  drugs 
that  are  known  to  alter  the  absorption  or 
metabolism  of  other  drugs  (see  ICH  E7).  or 
whose  metabolism  or  excretion  can  be  altered 
by  effects  of  other  drugs. 
3.1.4.3  Special  populations.  Some  groups  in 
the  general  population  may  require  special 
study  because  they  have  unique  riskAienefit 
considerations  that  need  to  be  taken  into 
account  during  drug  development,  or  because 
they  can  be  anticipated  to  need  modification 
of  use  of  the  dose  or  schedule  of  a  drug 
compared  to  general  adult  use. 
Pharmacokinetic  studies  in  patients  with 
renal  and  hepatic  dysfunction  are  important 
to  assess  the  impact  of  potentially  altered 
drug  metabolism  or  excretion.  Other  ICH 
documents  address  such  issues  for  geriatric 
patients  (ICH  E7)  and  patients  from  diffiBrent 
ethnic  groups  (ICH  E5).  The  need  for 
nonclinical  safisty  studies  to  support  human 
clinical  trials  in  special  populations  is 
addressed  in  the  ICH  M3  document. 

Particular  attention  should  be  paid  to  the 
ethical  considerations  related  to  informed 
consent  from  vulnerable  populations  and  the 
procedures  scrupulously  followed  (aae  KH 
E6). 

(a)  Investigations  in  pregnant  women 
In  general,  pregnant  women  should  be 

excluded  from  clinical  trials  where  the  drug 
is  not  intended  for  use  in  pregnancy.  If  a 
patient  ^lecomes  pregnant  during 
administration  of  the  drug,  treatment  should 
generally  be  discontinued  if  this  can  be  done 
safely.  FolloMTup  evaluation  of  the  pregnancy, 
fetus,  and  child  is  very  important  Similarly, 
for  clinical  trials  that  include  pregnant 
women  because  the  medicinal  product  is 
intended  for  use  during  pregnancy.  follo%vup 
of  the  pregnancy,  fstus,  and  child  is  very 
important 

(b)  Investigations  in  nursing  women 
Excretion  of  the  drug  or  its  metabolites  into 

human  milk  should  be  examined  where 
applicable.  When  nuning  mothen  are 
enrolled  in  clinical  studies,  their  babies 
should  be  monitored  for  the  effects  of  the 
drug. 

(c)  Investigations  in  children 

The  extent  of  the  studies  needed  depends 
on  the  current  knowledge  of  the  drug  and  the 
possibility  of  extrapolation  from  aduiu  and 
children  of  other  age  groups.  Some  drugs 
may  be  used  in  children  from  the  early  stages 
of  drug  developmmit  (see  ICH  M3). 

For  a  drug  expected  to  be  used  in  children, 
evaluation  should  be  made  in  the  appropriate 
age  group.  When  clinical  development  is  to 
include  studies  in  children,  it  is  ustially 
appropriate  to  begin  with  older  children 
before  extending  the  trial  to  younger  children 
and  then  tnftmtg. 

3.2  Considerations  for  ladividual  Clinical 
Trials 

The  following  important  principles  should 
be  followed  in  planning  the  objectives, 
design,  conduct,  analysis,  and  reporting  of  a 
clinical  trial  (see  ICH  guidances  in  Annex  1). 


Each  part  should  be  defined  in  a  written 
protocol  before  the  study  starts  (see  ICH  E6). 

3.2.1  Objectives 

The  objective(8)  of  the  study  should  be 
clearly  stated  and  may  include  exploratory  or 
confinnatory  characterization  of  safisty  and/ 
or  efficacy  and/or  assessment  of 
pharmacokinetic  parameters  and 
pharmacological,  physiological,  or 
biochemical  effects. 

3.2.2  Design 

The  appropriate  study  design  should  be 
chosen  to  provide  the  desired  information. 
Examples  of  study  design  include  parallel 
group,  crossover,  fectorial,  dose  escalation, 
and  fixed  dose-dose  response  (see  ICH  E4, 
E6.  E9  and  ElO).  Appropriate  comparators 
should  be  utilized  and  adequate  numbers  of 
subjects  included  to  achieve  the  study 
objectives.  Primary  and  secondary  endpoints 
and  plans  for  their  analyses  should  be  clearly 
stated  (see  ICH  E9).  The  methods  of 
monitoring  adverse  events  by  changes  in 
clinical  signs  and  symptoms  and  laboratory 
studies  should  be  described  (see  ICH  E3).  The 
protocol  should  specify  procedures  for  the 
followup  of  patients  who  stop  treatment 
prematurely. 

3.2.2.1  Selection  of  subjects.  The  st^B  of 
develc^ment  and  the  indication  to  be  studied 
should  be  taken  into  account  in  selecting  the 
subject  population  (e.g..  normal  healthy 
subjects,  cancer  patients  or  other  special 
populations  in  early  phase  development)  ■■ 
should  prior  nonclinical  and  clinical 
knowledge.  The  variability  of  groups  of 
patients  or  healthy  volunteers  studiied  in 
early  trials  may  be  limited  to  a  narrow  range 
by  strict  selection  criteria,  but  as  drug 
development  proceeds,  the  populations 
tested  should  be  broadened  to  reflect  the 
target  population. 

Depending  on  the  stage  of  development 
and  level  of  concern  for  safety,  it  may  be 
necessary  to  conduct  studies  in  a  closely 
monitored  (i.e.,  inpatient)  environment 

As  a  general  principle,  trial  subjects  should 
not  participate  concurrently  in  more  than  one 
clinical  trial  but  there  can  be  justified 
exceptions.  Subjects  should  not  be  enrolled 
repetitively  in  clinical  trials  mthout  time  off 
treatm«it  adequate  to  protect  safety  and 
exclude  carryover  effects. 

In  general,  women  of  childbearing 
potential  should  be  using  highly  efifective 
contraception  to  participate  in  clinical  trials 
(see  iCH  M3). 

For  male  subjects,  potential  hazards  of 
drug  exposure  in  the  trial  to  their  sexual 
partnere  or  resulting  progeny  should  be 
considered.  Wh«i  indicated  (e.g.,  trials 
involving  drugs  that  are  potentially 
mutagenic,  or  toxic  to  the  reproductiva 
system),  an  appropriate  contraception 
provision  should  be  included  in  the  triaL 
3.2.2.2  Selection  of  control  group.  Trials 
should  have  an  adequate  control  group. 
Comparisons  may  be  made  with  placcim,  no 
treatment,  active  controls,  or  of  differmt 
doses  of  the  drug  under  investigation.  The 
choice  of  the  comparator  depends  on.  among 
other  things,  the  ol^ective  of  the  trial  (see 
ICH  E9  and  ElO).  Historical  (external) 
controls  can  be  justified  in  some  cases,  but 
particular  care  is  important  to  minimi—  the 
likelihood  of  erroneous  infereoca. 
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3.2.2.3  Number  of  subject*.  The  size  of  a  trial 
is  influenced  by  the  disease  to  be 
investigated,  the  objective  of  the  study,  and 
the  study  endpoints.  Statistical  assessments 
of  sample  size  should  be  based  on  the 
exfiected  magnitude  of  the  treatment  effect, 
the  variability  of  the  data,  the  specified 
(small)  probability  of  error  (see  ICH  E9).  and 
the  desire  for  information  on  subaets  of  the 
population  or  secondary  endpoints.  In  some 
circumstances,  a  larger  database  may  be 
needed  to  establish  the  safety  of  a  drug.  ICH 
El  and  ICH  E7  suggest  a  minimum 
experience  to  assess  safety  for  a  registrational 
database  for  a  new  indication.  These 
numbers  should  not  be  considered  as 
absolute  and  may  be  insufficient  in  some 
cases  (e.g.,  where  long-term  use  in  healthy 
individuals  is  expected). 

3.2.2.4  Response  variables.  Response 
variables  stiould  be  defined  prospectively, 
giving  descriptions  of  methcKls  of  observation 
and  quantification.  Objective  methods  of 
observation  should  be  used  where  possible 
and  when  appropriate  (see  ICH  E9). 

Study  endpoints  an  th*  rasponse  variables 
that  are  chosen  to  asaeaa  drug  effects  that  are 
related  to  pharmacokinetic  parameters, 
pharmacodynamic  measures,  efficac:y  and 
safety.  A  primary  endpoint(8)  should  reflect 
clinically  relevant  effects  and  is  typically 
selected  based  on  the  principal  objective  of 
the  study.  Secondary  endpoints  assess  other 
drug  effects  that  may  or  may  not  tie  related 
to  the  primary  endpoint.  Endpoints  and  the 
plan  for  their  analysis  should  be 
prospectively  specified  in  the  protocol. 

A  surrogate  endpoint  is  an  endpoint  that  is 
intended  to  relate  to  a  clinically  important 
outcome  but  does  not  in  itself  measure  a 
clinical  benefit.  Surrogate  endpoints  may  be 
used  as  primary  endpoints  when  appropriate 
(when  the  surrogate  is  reasonably  likely  or 
well  known  to  predict  clinical  outcome). 

The  methods  used  to  make  the 
maasuiements  of  the  endpoints,  both 
subjective  and  objective,  shdtdd  be  validated 
and  meet  appropriate  standards  for  accuracy, 
precision,  reproducibility,  reliability,  and 


responsiveness  (sensitivity  to  change  over 

time). 

3.2.2.5  Methods  to  minimize  or  assess  bias. 

The  protocol  should  specify  methods  of 

allocation  to  treatment  groups  and  blinding 

(see  ICH  E9  and  ElO). 

(a)  Randomisation 

In  conducting  a  controlled  trial, 
randomized  allocation  is  the  preferred  means 
of  assuring  comparability  of  test  groups  and 
minimizing  the  possibility  of  selection  bios. 

(b)  Blinding 

Blinding  is  an  important  means  of  reducing 
or  minimizing  the  risk  of  biased  study 
outcomes.  A  trial  where  the  treatment 
assignment  is  not  known  by  the  study 
participant  because  of  the  use  of  placebo  or 
other  methods  of  masking  the  intervention  is 
referred  to  as  a  single  blind  study.  When  the 
investigator  and  sponsor  staff  who  are 
involved  in  the  treatment  or  clinical 
evaluation  of  the  subjects  and  analysis  of 
data  are  also  unaware  of  the  treatment 
assignments,  the  study  is  double  blind. 

(c)  Compliance 

Methods  used  to  evaluate  patient  usage  of 
the  test  drug  should  be  specified  in  the 
protocol  and  the  actual  usage  documented. 

3.2.3  Conduct 

The  study  should  be  conducted 
according  to  the  principle*  described  in 
this  guidance  and  in  accordance  with 
other  pertinent  elements  outlined  in 
ICH  E6  and  other  relevant  ICH 
guidances  (see  Annex  1).  Adherence  to 
the  study  protocol  is  essential.  If 
modification  of  the  protocol  becomes 
necessary,  a  clear  description  of  the 
rationale  for  the  modification  should  be 
provided  in  a  protocol  amendment  (see 
ICH  E8).  Timely  adverse  event  reporting 
during  a  study  is  essential  and  should 
be  documented.  Guidance  is  available 
on  expedited  reporting  of  safety  data  to 
appropriate  officials,  on  the  content  of 
safety  reports,  and  on  privacy  and 


confidentiality  of  data  (see  ICH  E2A, 
E2B.  and  E6). 

3.2.4  Analysis 

The  study  protocol  should  have  a  specified 
analysis  plan  that  is  appropriate  for  the 
objectives  and  design  of  the  study,  taking 
into  account  the  method  of  subject  allocation, 
the  measurement  methods  of  response 
variables,  specific  hypotheses  to  be  tested, 
and  analytical  approaches  to  common 
problems  including  early  study  withdrawal 
and  protocol  violations.  A  description  of  the 
statistical  methods  to  be  employed,  including 
timing  of  any  planned  interim  analysis(es), 
should  be  included  in  the  protocol  (see  ICH 
E3,  E6,  and  E9). 

The  results  of  a  clinical  trial  should  be 
analyzed  in  accordance  with  the  plan 
prospectively  stated  in  the  protocol  and  all 
deviations  from  the  plan  should  be  indicated 
in  the  study  report.  Detailed  guidance  is 
available  in  other  ICH  guidances  on  planning 
of  the  protocol  (ICH  E6),  on  the  analysis  plan 
and  statistical  analysis  of  results  (ICH  E9). 
and  on  study  reports  (ICH  E3). 

Studies  are  normally  expected  to  run  to 
completion,  although  in  some  studies  the 
possibility  of  early  stopping  is  formally 
recognized.  In  such  cases,  this  should  be 
clearly  described  in  the  protocol  with  due 
statistical  attention  to  the  overall  levels  of 
statistical  significance  and  to  the  need  to 
adjust  the  estimates  of  the  size  of  treatment 
effects  (ICH  E9). 

Safety  data  should  be  collected  for  all 
clinical  trials,  appropriately  tabulated  and 
with  adverse  events  classified  according  to 
their  seriousness  and  their  likely  causal 
relationship  (see  ICH  E2A). 

3.2.5  Reportli^ 

Clinical  study  reports  should  be  adequately 
documented  following  the  approaches 
outlined  in  other  ICH  guidances  (see  E3  and 
ES). 

4.  AmMxl 


Table  2.— List  of  Relevant  JCH  Guidances  and  Topics 

Code 

Topic 

El 

E2A 
E2B 

E2C 

E3 

E4 

E5 

E6 

E7 

E8 

E9 

Ett) 

M3 

86 

The  Extent  of  PopuMion  Exposure  to  Assess  Clinical  Safety  for  Dnigs  Intended  for  Long-Term 
Treatment  of  NorvLife-Threatening  Conditions 

CHnical  Safety  Data  Management:  Definitions  and  Standards  for  Fxpedited  Reporting 

Clinical  Safety  Data  Management:  Data  Elements  for  Transmission  of  Individual  Case  Safety  Re- 
ports 

Ointcal  Safety  Data  Management:  Periodk:  Safety  Update  Reports  for  Mariceted  Drugs 

Sinjcture  and  Content  of  Clinical  Study  Reports 

Dose-Resportse  Information  to  Support  Drug  Registration 

tmrw.  raciofs  tn  me  /^ccepuul^ly  w  roreign  i^intcai  uaia 

Good  ainical  Practice:  Consolidated  Guideline 

Studws  in  Support  of  Spectai  Populalions:  Qeriaincs 

General  Considerations  for  Clinical  Trials 

Statistical  Considerations  in  the  Design  ol  Clnical  Trials 

Choice  of  Control  Group  in  Clinical  Trials                                                                           * 

Nondnical  Safety  Studies  for  the  Conduct  of  Human  Cliniciri  Trials  for  Phannaceuticals 

Safety  Studtes  for  Biotechnoiogy-Oerived  Products 
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I>ated:  December  10, 1997. 
Williara  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnaitcing  Administration 
[Document  Mentiflar  HCFA-R-^ 

Agency  Information  Coliactton 
ActMMaa;  Propoaad  Collactton; 
Comment  RaQuast 

AGENCY:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(cM2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Hcnlth  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
fbllowring  summary  of  proposed 
collections  for  public  commenL 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  fbllovring  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Infoqnation  CoUeOion 
Request: 

extension  of  a  currently  approved 
collection;  Title  of  Information 
Collection:  Clinical  Laboratory 
Improvement  Amendment  (CLIA)  and 
the  Information  Collection 
Requirements  (ICRs)  contained  in  the 
Supporting  Regulations  42  CFR  493.1- 
2001;  Form  No.:  HCFA-R-26  (OMB# 
0938-0612):  Vse:  The  ICRs  referenced  in 
42  CFR  493.1-.2001  ouUine  the 
requirements  necessary  to  determine  an 
entities  compliance  with  CLIA.  CLIA 
requires  laboratories  that  perform 
testing  on  human  specimens  to  meet     - 
performance  requirements  in  order  to  be 
certified  by  HHS.  HHS  conducts 
inspections  in  order  to  determine  a 
laboratory's  compliance  with  the  CLIA 
requirements.  CLIA  implements 
certificate,  laboratory  standards  and 
inspection  requirements.;  Frequency:  As 
neoded;  Affected  Public:  Individuals  or 
Households,  Business  or  other  for  profit. 


Not  for  profit  institutions.  Federal 
Government,  State,  local  or  tribal 
government;  Number  of  Respondents: 
149,700;  Total  Annual  Responses: 
631,459;  Total  Annual  Hours:  9,133,625. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above.  E-mail  your  request, 
including  your  address,  phone  number, 
OMB  nimiber,  and  HCFA  document 
identifier,  to  Paperwork@hc£a.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directiy  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of  HCFA 
Enterprise  Stantlaids,  Attention:  Louis 
Blank,  Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  December  5, 1997. 
JohB  P.  Burke  ID. 

HCFA  Reports  C/eorance  Officer,  HCFA  Office 
of  Information  Services,  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards. 
(FR  Doc.  97-32859  Filed  12-16-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 

Document  identifiar  HCFA-R-206  and 
HCFA-R-206 

Emargancy  Claaranca;  Public 
Information  CoWactlon  Raqulramanu 
Submittsd  to  tha  Offica  of  Management 
and  Budget  (OMB) 

agency:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(cX2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  E)epartment  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;^ (3)  ways  to  enhance  the  quality. 


utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  tCNzhnology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collections  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR,  Part 
1320.  This  is  necessary  to  ensure 
compliance  with  section  111  of  HIPAA 
necessary  to  implement  congressional 
intent  with  respect  to  guaranteeing 
availability  of  individual  health 
insiuance  coverage  to  certain 
individuals  with  prior  group  coverage. 
We  cannot  reasonably  comply  with  the 
normal  clearance  procedures  because 
public  harm  is  likely  to  result  because 
eligible  individuals  will  not  receive  the 
health  insurance  protections  tmder  the 
statute. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  bv  12/31/97, 
with  a  180-day  approved  penod.  Written 
comments  and  recommendations  will  be 
accepted  from  the  public  if  received  by 
the  individuals  designated  below  by  12/ 
29/97.  It  should  be  noted  that  HCFA 
will  ctmtinue  to  consider  and  respond 
as  appropriate  to  the  public  comments 
received  in  response  to  the  04/08/97 
Federal  SegistBr  notices  requesting 
public  comment  on  the  collections 
referenced  below.  During  this  180-day 
period,  we  will  publish  a  separate 
Federal  Register  notice  announcing  the 
initiation  of  an  extensive  60-day  agency 
review  and  public  comment  period  on 
these  requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emei]gency  approval. 

Type  of  Information  Request: 
Extension,  without  change,  of  a 
currentiy  approved  collection. 

Title  of  Infonnation  Collection: 
Individual  Health  Insurance.  Reform: 
Portability  from  Croup  to  Individual 
Coverage;  Federal  Rules  for  Access  in 
the  Individual  Market;  State  Alternative 
Mechanisms  to  Federal  Rules  BPD-882- 
IFC. 

Form  Number  HCFA-R-205  (OMB 
approval  #:  0938-0703). 

Vse:  These  information  collection 
requirements  help  ensure  access  to  the 
individual  insurance  maricet  for  certain 
individuals  and  allows  the  States  to 
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implement  their  own  program  to  meet 
the  HIPAA  requirements  for  access  to 
the  individual  market.  The  information 
collection  requirements  outlined  in  this 
document  are  necessary  for  issuers  and 
States  to  ensure  individuals  receive 
protection  under  section  111  of  HIPAA. 

Frequency:  On  occasion. 

Affected  Public:  States,  businesses  or 
other  for  profit,  not-for-profit 
institutions.  Federal  Government, 
individuals  or  households. 

Number  of  Respondents:  1 ,035. 

Total  Annual  Responses:  3.5  million 
in  1997;  3  million  each  in  1998  and 
1999:  Total  Annual  Hours  Requested: 
335,000  to  586,000  hours  in  1997; 
384,000  to  882.000  in  1998;  and  377,000 
to  882.000  in  1999. 

Total  Annual  Cost:  $4.9  million  to 
$6.8  million  in  1997;  $5.1  million  to 
$8.7  million  in  1998;  and  $5.4  million 
to  $8.7  million  in  1999. 

Section  148.120    Guaranteed 
Availability  of  Individual  Health 
Insurance  Coverage  to  Certain 
Individuals  With  Prior  Group  Coverage 

States  are  given  the  flexibility  either 
to  enforce  the  Federal  requirements  set 
forth  in  Sec.  148.120,  or  to  implement 
an  alternative  mechanism,  under  State 
law,  that  achieves  the  statutory  mandate 
of  providing  eligible  individuals  with 
access  to  individual  health  insurance,  or 
comparable  coverage,  without 
preexisting  condition  exclusions. 
However,  a  State  could  choose  to  do 
nothing,  resulting  in  Fadenl 
enforcement  of  the  individual  mariwt 
regulations  under  HIPAA.  Thirty  SUtes 
have  indicated  to  us  an  intent  to 
implement  an  alternative  mechanism 
under  Sec.  148.128.  The  information 
collection  requirements  associated  with 
implementing  and  enforcing  the 
alternative  mechanism  are  discussed 
below  for  Sec.  148.128. 

If  a  State  chooses  to  enforce  the 
Federal  guaranteed  availability 
requirements  (soMetimes  referred  to  as 
the  "Federal  fall  back"  requirements), 
the  provisions  of  Sec.  148.120  apply, 
and  must  be  enforced  by  the  State  under 
State  law.  Since  awny  of  these 
requirements  are  enforced  under 
existing  State  law.  for  these  inslanoss. 
they  are  exempt  from  the  Paperwork 
Reduction  Act  (PRA)  as  described  under 
5  CFR  1320.3(b)(3).  Although  applicable 
PRA  burden  will  vary  by  State  and 
issuer,  we  anticipate  that  ten  States  will 
be  required  to  review  materials 
submitted  by  at  most  325  issuers  per 
State  on  an  annual  basis  to  ensure 
compliance  with  the  requirements  of  all 
products  guaranteed  or  alternative 
coverage,  which  are  not  currently 
required  under  State  laws  and 


regulations.  Therefore,  the  PRA  burden 
imposed  under  this  option  is  the  time 
required  by  the  ten  States  to  review  the 
materials  submitted  by  the  issuers.  This 
burden  is  1,625  hours  based  on  each  of 
the  ten  States  reviewing  the  material  for 
30  minutes  for  each  issuer  on  an  annual 
basis.  We  estimate  the  cost  associated 
with  this  burden  to  be  $24,375. 

If  a  State  implements  neither  an 
alternative  mechanism,  nor  the  Federal 
Gall  back  requirements,  we  will 
implement  the  Federal  fall  back 
provisions  in  that  State  and  will  enforce 
those  requirements  using  the  penalty 
provisions  specified  in  Sees.  148.200 
and  148.202.  We  anticipate  that  fewer 
than  ten  States  will  rely  on  Federal 
enforcement  of  the  statute.  In  particiilar, 
the  only  jurisdictions  that  we  believe 
will  choose  this  option  are  the  five  U.S. 
territories. 

This  section  also  requires  an  issuer 
who  elects  the  alternative  coverage 
option  to  document  any  actuarial 
calculations  necessary  to  satisfy  State 
and/or  Federal  oversight  provisions 
referenced  in  Sec.  148.120.  Since  the 
majority  of  issuers  rely  on  automated 
means  of  storing  their  calculations,  we 
estimate  the  annual  burden  for  this 
record  keeping  activity  to  be  25  hours. 
This  is  based  on  the  assumption  that  it 
will  take  approximately  10  issuers  per 
State,  in  15  States,  on  an  annual  basis. 
10  minutes  per  issuer,  to  electronically 
store  and  verify  the  storage  of  their 
calculations.  We  estimate  the  cost 
associated  with  this  burden  to  be  $375. 

Section  148.122    Guaranteed 
Renewability  of  Individual  Health 
Insurance  Coverage 

In  this  section  issuers  are  only 
required  to  report  if  they  are 
discontinuing  a  particular  type  of 
coverage  or  discontinuing  oil  coverage.  ' 
This  requirement  exists  in  the  absence 
of  this  regulation  because  under  cunent 
insurance  practices.  State  insurance 
departments  oversee  discontinuance  of 
insurance  products  in  their  State  as  a 
normal  business  practice.  Therefore, 
these  information  collection 
requirements  are  exempt  from  the  PRA 
under  5  CFR  1320.3(bK2)  and  5  CFR 
1320.3(b)(3).  However,  under  HIPAA. 
States  must  review  policies  during  their 
oversite  process  to  make  sure  there  is  a 
guarantee  renewability  clause  in  each 
policy.  For  the  21  States  that  currently 
require  guaranteed  renewability.  it  is 
our  understanding  that  this  is  normal 
business  practice.  For  the  other  34 
States,  however,  we  see  this  State 
burden  to  be  about  10  minutes  per 
policy,  since  States  already  review 
policies  for  other  requirements  and  this 
process  does  not  prescribe  a  timetable 


for  reviewing  the  policies.  We  see  this 
as  a  total  annual  burden  of  20,000 
hours.  We  estimate  the  cost  associated 
with  this  burden  to  be  $300,000.  If  the 
State  identifies  a  violation  and  a  State 
has  to  take  some  action,  we  believe  that 
each  State  will  be  required  to  initiate 
fewer  than  10  administrative  actions  on 
an  annual  basis  against  specific 
individuals  or  entities  who  failed  to 
implement  the  Federal  guarantee 
renewabilify  requirements. 

Section  148.124    Certification  and 
Disclosure  of  Coverage 

Section  148.124  specifies  that  an 
issuer  in  the  individual  market  must 
provide  a  written  certificate  of 
creditable  coverage,  and,  if  required, 
make  other  certain  disclosures  regarding 
an  individual's  coverage  under  an 
individual  policy.  In  general,  the 
certification  and  disclosure 
requirements  are  substantially  identical 
to  the  relevant  provisions  of  Sec. 
146.115  that  apply  to  health  insurance 
coverage  offered  by  issuers  in  the  group 
market.  The  preamble  accompanying 
the  group  market  regulation  explains 
these  procedures  in  detail.  In  general, 
the  certificates  from  issuers  in  the 
individual  market  and  other  disclosure 
of  information  are  intended  to  enable 
individuals  to  avoid  or  reduce 
preexisting  condition  exclusions 
included  under  subeequent  group  health 
insurance  coverage  the  individual  may 
obtain. 

Individuals  have  the  right  to  receive 
a  certificate  automatically  (an  automatic 
certificate)  when  they  lose  coverage 
ilhder  an  individual  policy.  A  certificate 
must  also  be  provided  upon  a  request 
by.  or  on  behalf  of,  an  individual  for  the 
period  not  later  than  24  months  after 
coverage  ceases.  The  certificate  must  be 
provided  at  the  earliest  time  that  an 
issuer,  acting  in  a  reasonable  and 
prompt  fashion,  can  provide  the 
certificate.  The  certificate  must  also  be 
provided  consistent  with  State  law. 

An  issuer  of  an  individual  policy  is 
required,  to  the  same  extent  as  an  issuer 
of  insurance  in  the  group  market,  to 
prepare  certificates  with  respect  to  the 
coverage  of  any  of  the  individual's 
dependents  that  are  covered  under  the 
individual  policy. 

We  antici{>ate  that  3  million 
individual  market-based  certificates  will 
be  generated  on  an  annual  basis.  We  are 
assuming  that  the  majority  of  certificates 
issued  in  the  individual  market  will 
require  issuers  to  find  out  the 
application  date  since  many  individuals 
will  have  less  than  18  months  of 
credible  coverage  with  that  issuer. 

The  range  of  Ume  estimates,  shown  in 
the  table  below,  are  based  on 
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discussions  Mrith  industry  individuals. 
We  believe  that  as  a  routine  business 
practice,  the  issuers'  administrative  staff 
have  the  necessary  information  readily 


available  to  generate  the  required 
certificates.  In  addition,  we  have 
determined  that  the  majority  of  issuers 
have  or  will  have  the  capability  to 


automatically  computer  generate  and 
disseminate  the  necessary  certification 
when  appropriate. 


Total 
respondents 

Total 
responses 

Avenge  time 

(in  minutes) 

per  response 

(rang^ 

Burden  hows 
(range) 

CosKrang^ 

1997 _„ ..... 

1,000 

3,418,062 

4.63 
8.96 
6.94 

17.11 

6.81 

17.11 

263.548 
509,665 

338,781 
835,517 
332,480 
835,517 

$3,897,932 
5,716,826 
4,542,924 
8,035.131 
4.746.736 
8,036,131 

1996 .^ 

1990  . 

1,000 
1,000 

2,929,759 
2]929!756 

Section  148.126    Determination  of  an 
Eligible  Individual 

In  this  section,  issuers  may  maintain 
records  for  those  individuals  who  they 
determine  are  not  HIPAA  eligiUe 
individuals.  We  estimate  this  to  be  on 
average  less  than  50  individuals  per  the 
1,000  issuers  nationwide  each  year.  At 
20  minutes  per  record,  this  represents 
an  annual  burden  of  16,667  hours.  We 
estimate  the  cost  associated  with  this 
burden  to  be  $183,000. 

Section  148.128    State  Flexibility  in 
Individual  Market  Reforms — Alternative 
Mechanisms 

As  explained  above,  30  or  more  States 
may  implement  acceptable  alternative 
mechanisms  as  allowed  under  this 
section.  It  is  estimated  that  this 
reporting  burden  will  range  from  33,000 
to  38,500  hoiirs  depending  on  the 
number  of  States  that  choose  to  submit 
the  required  information.  We  estimate 
the  cost  associated  with  this  burden  to 
be  $495,000  to  $577,500. 

Section  148.200    Enforcement  and 
Section  148.202  Civil  Money  Penalties 

We  anticipate  identifying  violations 
through  individual  nonstandardized 
consumer  complaints.  Therefore,  the 
complaints  submitted  and  our 
enforcement  activities  do  not  fail  within 
the  requirements  of  the  PRA,  as  outlined 
in  5  CFR  1320.3(c)  and  5  CFR  1320.4(a). 

Type  of  Information  Request: 
Extension,  mthout  change,  of  a 
currently  approved  collection. 

"Htle  of  Information  Collection: 
Information  Requirements  Referenced  in 
HIPAA  for  Group  Health  Plans. 

Form  Number.  HCFA-R-206  (OMB 
approval  *:  093S-0702). 

Use:  This  regulation  and  related 
information  collection  requirements 
will  ensure  that  group  health  plans 


provide  individuals  with 
documentation  necessary  to 
demonstrate  prior  creditable  coverage, 
and  that  group  health  plans  notify 
individuals  of  their  special  enrollment 
rights  in  the  group  health  insurance 
market 

Fretpiency:  On  occasion. 

Affected  Public:  State  and  local 
governments.  Business  or  other  for 
profit,  not-for-profit  institutions, 
individuals  or  households.  Fedeoal 
government 

Number  of  Reswpndents:  1.430. 

Total  Aimual  nesponses:  Due  to  the 
rolling  efifective  dates  in  the  statute,  the 
ntmiber  of  annual  responses  is 
estimated  to  be  32.5  million  in  1997.  but 
will  increase  to  41  million  in  1998  and 
42.5  million  in  1999. 

Total  Atmual  Hours  Requested:  1.8 
million  to  3.6  million  hours  in  1997;  2.3 
million  to  5.8  million  hours  in  1998; 
and  2.6  million  to  5.9  million  hours  in 
1999. 

Total  Annual  Costs:  $36.8  million  to 
$53.9  million  in  1997;  $42.4  million  to 
$76.3  million  in  1998;  and  $43.5  million 
to  $77.3  million  in  1999. 45  CFR  Sees. 
146.120. 146.122, 146.150, 146.152. 
146.160,  and  146.180  of  this  document 
contain  information  collection 
requirements. 

45  CFR  146.120    Certificates  and 
Disclosure  of  Previous  Coverage 

This  section  sets  forth  guidance 
regarding  the  certification  and  other 
disclosure  of  information  requirements 
relating  to  prior  creditable  coverage  of 
an  individual.  In  general,  the  certificate 
must  be  provided  in  writing  and  mtist 
include  tiie  following  information:  (1) 
The  date  any  waiting  or  affiliation 
period  began,  (2)  the  date  coverage 
began,  and  (3)  the  date  coverage  ended 
(or  indicate  if  coverage  is  continuing). 
The  regulations  also  allow  a  plan  or 


issuer  in  an  appropriate  case  to  simply 
state  in  the  certificate  that  the 
individual  has  at  least  18  months  of 
creditable  coverage  that  is  not 
interrupted  by  a  significant  Ixeak  and 
indicate  the  date  coverage  ended.  In 
general,  individuals  have  the  right  to 
receive  a  certificate  automatically  (an 
automatic  certificate)  when  they  lose 
coverage  under  a  plan  and  when  they 
have  a  right  to  elect  COBRA 
continuation  coverage. 

We  anticipate  that  approximately 
1,400  issuers  will  be  required  to 
produce  30  million  certifications  pm 
year  based  on  the  model  certificate 
provided.  Our  estimate  of  issuen  (1,400) 
includes  commercial  insurers  and 
HMOs,  but  does  not  include  some  types 
of  issuers,  such  as  Preferred  Provider 
Organizations  (PPOs):  however,  these 
types  of  issuers  are  small  in  number. 
The  time  estimate  includes  the  time 
required  to  gather  the  pertinent 
information,  create  a  certificate,  and 
mail  the  certificate  to  the  plan 
participant  This  time  estimate  is  based 
on  discussions  with  industry 
individuals.  We  believe  that  as  a 
routine  business  practice,  the  issuers' 
administrative  staff  have  the  necessary 
-information  readily  available  to  generate 
the  required  certificates.  In  addition,  we 
have  determined  that  the  nuijority  of 
issuers  have  or  will  have  the  capabilify 
to  automatically  computer  generate  and 
disseminate  the  necessary  certification 
when  appropriate.  These  estimates 
include  the  certificates  required  by 
issuers  acting  as  sorvice  providers  on 
behalf  of  group  health  plans  and  state 
and  local  government  health  plans.  We 
anticipate  that  most,  if  not  all,  state  and 
local  government  health  plans  will 
contract  with  an  issuer  to  develop  the 
certificate. 
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Estimates  for  Certifications 


ToUl 

ratpoodsnis 


ToM 


Avsraoetinw 
per  re«pooae 
(range)  (n 


Burden  hours 
(range) 


Coet  (range) 


1907 

1900 
1960 


1.400 

liiidb 

^400 


32.806.845 
28.d72!l31 
28!b66!964 


3^ 
6^ 
&19 

12.23 
&37 

12.41 


1.809.119 
3,456,036 
2,242.866 
5.720.198 
2,510.461 
5,804,406 


$36,366,106 
53,434,628 
40,928,039 
74,650.750 
42.124.907 
75.760.1 10 


Male:  Th«  cotu  abovs  Include  the  coati 
•uociatad  with  itsuers  actiog  u  Mrvica 
provider*  for  group  health  plant.  The  coeta 
are  also  included  in  the  Oapartmant  of 
Labor's  estimates. 

Notice  to  all  paiticipanta:  Under  this 
section,  issuers  are  required  to  notify  all 
participants  at  the  time  of  anroUment 
•lating  the  terms  of  the  lasuar's  pre- 
existing condition  exclusion  provisions, 
the  participant's  right  to  demonstrate 
creditable  coverage,  and  that  the  issuer 
will  assist  in  securing  a  certificate  if 
neceasary. 

We  have  estimated  the  burden 
associated  writh  this  information 


collection  requirement  to  be  the  time 
required  for  issuers  to  develop 
standardised  language  outlining  the 
existence  and  terms  of  any  preexisting 
condition  exclusion  under  the  plan  and 
the  rights  of  individuals  to  demonstrate 
creditable  coverage.  In  specific,  we 
anticipate  that  issuers  will  be  required 
to  develop  approximately  660.000 
notices  in  1997;  5.6  million  notices  in 
1098;  and  6.2  million  notices  in  1909. 
At  30  seconds  for  each  notice,  we 
estimate  the  total  hour  burden  to  be 
4.400  hours  in  1907;  30,000  hours  in 
1098;  and  34.000  hours  in  1999.  The 


respective  costs  will  be  $49,000  in  1997; 
$330,000  in  1998;  and  $377,000  in  1999. 
These  estimates  and  subsequent 
estimates  are  based  on  an  hourly  wage 
of  Sll  for  issuers  and  $15  for  State  and 
local  government  employees.  These 
estimates  include  the  notices  required 
by  issuers  on  behalf  of  state  and  local 
government  health  plans,  since  we 
anticipate  that  most,  if  not  all  state  and 
local  govenunent  health  plans  will 
contract  with  an  issuer  to  develop  the 
notice.  The  estimates  have  been 
disaggregated  below: 


Year 

Issuers 

Stale  haallh 
plans 

local  haaMh 
plans 

Total  notioaa 

Tom  noticas: 

1W7 

1008 

1900      

320,000 
4378.200 
5.734.300 

1.502 
14,293 
28.567 

129,826 
250,663 
2S0.663 

1.078 
2.166 
^1H 

214.880 
420,761 
420,761 

1.784 
3.567 
3.567 

664.706 
5.567.614 
6.180.714 

Total  bunlan  hours: 

1907 „„. 

1000 

4.454 
30.015 
34,279 

Notice  to  individual  of  period  of 
preexisting  condition  exclusion.  Within 
a  reasonable  time  following  the  receipt 
of  the  certificate,  information  relating  to 
the  alternative  method,  or  other 
evidence  of  coverage,  a  plan  or  issuer  is 
required  to  make  a  determination 
regarding  the  length  of  any  preexisting 
condition  exclusion  period  that  applies 
to  the  individual  and  notify  the 
individual  of  its  determination.  Whether 
a  determination  and  notification  is 
made  within  a  reasonable  period  of  time 
will  depend  upon  the  relevant  facta  and 
circumstances  including  whether  the 
application  of  the  preexisting  condition 
exclusion  period  would  prevent  access 


to  urgent  medical  services.  The 
individual  need  only  be  notified, 
however,  if.  after  considering  the 
evidence,  a  preexisting  condition 
exclusion  period  will  be  imposed  on  the 
individual.  The  basis  of  the 
determination,  including  the  source  and 
substance  of  any  information  on  which 
the  plan  or  issuer  relied,  must  be 
included  in  the  notice.  The  plan's 
appeals  procedures  and  the  opportunity 
of  the  individual  to  present  additional 
evidence  must  also  be  explained  in  the 
notification. 

We  estimate  that  issuers  will  be 
required  to  develop  approximately 
29.000  notices  in  1997;  425.000  notices 


in  1908;  and  498.000  notices  in  1999.  At 
2  minutes  for  each  notice,  we  estimate 
the  total  hour  burden  to  be  960  hours  in 
1097: 14.000Jiours  in  1998;  and  16.600 
hours  in  1999.  We  estimate  the 
respective  costs  associated  with  these 
burdens  to  be  $10,600  in  1997;  $156,000 
in  1998;  and  $183,000  in  1999.  These 
estimates  include  the  notices  required 
by  issuers  on  behalf  of  state  and  local 
govenunent  health  plans,  since  we 
anticipate  that  most,  if  not  all  state  and 
local  government  health  plans  will 
contract  with  an  issuer  to  develop  the 
notice.  The  estimates  have  been 
disaggregated  below: 


Yav 

Issuers 

State  health 
plans 

Local  health 
plans 

Total  notices 

Total  noHcas: 

1997 „. „ 

1900 

1000 ^     ..^ ^                 ^ 

Total  burden  hours: 

27.660 
422.136 
406.182 

588 

"      1.176 
1.176 

766 
1.531 
1.531 

20.004 
425,143 
406.880 
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Year 


1007 
1006 
1099 


Isniars 


921 
14.057 
16,553 


State  health 


20 
40 
40 


Local  health 


25 

51 

51 


Total  nottoes 


294X>4 
14.148 
16344 


45  CPU  146.117 
Periods 


Special  Enrollment 


This  section  in  the  regulation 
provides  guidance  regarding  new 
enrollment  rights  that  employees  and 
dependents  have  under  HIPAA.  A 
health  insurance  issuer  offering  group 
health  insurance  coverage  is  required  to 
provide  a  description  of  the  special 
enrollment  rights  to  anyone  who 
declines  coverage  at  the  time  of 
enrollment.  The  regulations  provide  a 
model  of  such  a  description  containing 
the  minimum  information  mandated  by 
the  statute. 


The  first  burden  associated  with  this 
requirement  is  the  time  required  for 
health  insurance  issuers  and  state  and 
local  govenunent  health  plans  to 
incorporate  the  model  notice  into  the 
plan's  standard  policy  information.  We 
estimate  the  burden  to  be  2  hoius 
annually  per  issuer,  for  a  total  burden  of 
2.800  hoius.  The  cost  associated  with 
this  hour  burden  is  estimated  to  be 
530.800  annually. 

The  second  biuden  associated  with 
this  requirAnent  is  the  time  required  to 
disseminate  the  notice  to  new  enroUees. 
We  estimate  that  issuers  will  be 
required  to  develop  approximately  1 
million  notices  in  1907;  5.3  million 


notices  in  1998;  and  5.9  million  notices 
in  1999.  At  30  seconds  for  each  notice, 
we  estimate  the  total  hour  burden  to  be 
8.300  hours  in  1997;  43.000  hours  in 
1998;  and  48.000  hours  in  1999.  We 
have  estimated  the  costs  associated  with 
these  hour  burdens  to  be  $91,000  in 
1997;  $469,000  in  1998;  and  $527,000  in 
1999.  These  estimates  include  the 
notices  required  by  issuers  on  behalf  of 
state  and  local  government  health  plans, 
since  we  anticipate  that  most,  if  not  all 
state  and  local  government  health  plans 
will  contract  with  an  issuer  to  develop 
the  notice.  The  estimates  have  been 
disaggregated  below: 


Yair 

Issuers 

State  heirith 
plans 

Local  health 
plans 

Total  notioes 

Total  notioas: 

.  1007 .. 

1008 

1999 
Total  burden  hours: 

1007 

1008 _„ 

10B0 _ . 

245.508 
3,750.024 
4.407328 

1.064 
30.000 
35.263 

287.938 
575.875 
575.875 

2,304 

4.607 
4.607 

500,750 
1.001300 
1.001.500 

4.006 
8312 
8312 

1.034.196 
5,327.399 
5,985.203 

8.273 
42319 
47381 

45  CFR  146.150    Guaranteed 
Availability  of  Coverage  for  Employers 
in  the  PHS  Act  Group  Maricet  Provisions 

lliis  section  allows  a  health  insurance 
issuer  to  deny  health  insurance  coverage 
in  the  small  group  market  if  the  issuer 
has  demonstrated  to  the  applicable  State 
authority  (if  required  by  the  State 
authority)  that  it  does  not  have  the 
financial  reserves  necessary  to 
underwrite  additional  coverage  and  that 
it  is  applying  this  denial  uniformly  to 
all  employers  in  the  small  group  market 
in  the  State  consistent  with  applicable 
State  law  and  without  regard  to  the 
claims  experience  of  those  employers 
and  their  employees  (and  their 
dependents)  or  any  health  status-related 
bctor  relating  to  those  employees  and 
dependents.  Thus,  issuers  are  only 
required  to  report  to  the  applicable  State 
authority  if  they  are  discontinuing 
coverage  in  the  small  group  market 

This  requirement  exists  in  the  absence 
of  this  regulation  because  tmder  current 
insurance  practices,  State  insurance 
departments  oversee  discontinuance  of 
insurance  products  in  their  State  as  a 
normal  business  practice.  Therefore, 
these  information  collection 


requirements  are  exempt  from  the  PRA 
imder  5  CFR  1320.3(b)(2)  and  5  CFR 
1320.3(bH3).  However,  under  HIPAA. 
States  must  review  policies  during  their 
oversight  process  to  make  sure  there  is 
a  guaranteed  availability  clause  in  each 
policy.  For  the  37  States  that  currentiy 
require  guaranteed  availability,  it  is  our 
understanding  that  this  is  normal 
business  practice.  For  the  other  18 
States,  however,  we  see  this  State 
burden  to  be  about  10  minutes  per 
policy,  since  States  already  review 
policies  for  other  requirements  and  this 
process  does  not  prescribe  a  timetable 
for  reviewing  the  policies.  We  see  this 
as  a  total  burden  of  10.850  hours.  We 
have  estimated  the  cost  associated  with 
this  hour  burden  to  be  $163,000.  If  the 
State  identifies  a  violation  and  a  State 
has  to  take  some  action,  we  believe  that 
each  State  will  be  required  to  initiate 
fewer  than  10  administrative  actions  on 
an  annual  basis  against  specific 
individuals  or  entities  who  failed  to 
implement  the  Federal  guarantee 
availability  requirements. 


45  CFR  146.152    Guaranteed 
Renewability  of  Coverage  for  Employers 
in  the  niS  Act  Group  Makcet  Provisions 

In  this  section  issuers  are  only 
required  to  report  if  they  are 
discontinuing  a  particular  type  of 
coverage  or  discontinuing  ail  coverage. 
This  requirement  exists  in  the  absence 
of  this  regulation  because  under  current 
insurance  practices.  State  insurance 
departments  oversee  discontinuance  of 
insurance  products  in  their  State  as  a 
normal  business  practice.  Therefore, 
these  information  collection 
requirements  are  exempt  from  the  PRA 
under  5  CFR  1320.3(b)(2)  and  5  CFR 
1320.3(b)(3).  However,  under  HIPAA. 
States  must  review  policies  during  their 
oversight  process  to  make  sure  there  is 
a  guaranteed  availability  clause  in  each 
policy.  For  the  43  States  that  currentiy 
require  guaranteed  renewability,  it  is 
our  understanding  that  this  is  normal 
btisiness  practice.  For  the  otber  12 
States,  however,  we  see  this  State 
burden  to  be  about  10  minutes  per 
policy,  since  States  already  review 
policies  for  other  requirements  and  this 
process  does  not  prescribe  a  timetable 
for  reviewing  the  policies.  We  see  this 


66124 


Fed«raJ  Registor  /  Vol.  62.  No.  242  /  Wednesday,  December  17,  1997  /  Notices 


as  a  total  burden  of  6,700  houra.  We 
have  estimated  the  cost  associated  with 
this  hour  burden  to  be  $100,500.  If  the 
State  identifies  a  violation  and  a  State 
has  to  take  some  action,  we  believe  that 
each  State  will  be  required  to  initiate 
fewer  than  10  administrative  actions  on 
an  annual  basis  against  specific 
Individuals  or  entities  who  failed  to 
implement  the  Federal  guarantee 
renewability  requirements. 

45  CFR  146.160    Discloevn  of 
Information  by  Issuers  to  Employers 
Seeking  Coverage  in  the  Small  Group 
Market  in  the  PHS  Act  Provisioiu 

This  section  requires  issuers  to 
disclose  information  to  employers 
seeking  coverage  in  the  small  group 
market.  This  section  requires 
information  to  be  provided  by  a  health 
insurance  issuer  offering  any  health 
insurance  coverage  to  a  small  employer. 
This  information  includes  the  issuer's 
right  to  change  premium  rates  and  the 
factors  that  may  affect  changes  in 
premium  rates,  renewability  of 
coverage,  any  preexisting  condition 
exclusion,  any  affiliation  periods 
applied  by  HMOs,  the  geographic  areas 
served  by  HMOs,  and  tihe  benefits  and 
premiums  available  under  all  health 
insurance  coverage  for  which  the 
employer  is  qualified.  The  issuer  is 
exempted  £ram  disclosing  information 
that  is  proprietary  or  trade  secret 
information  under  applicable  law. 

The  information  described  in  this 
section  must  be  language  that  is 
understandable  by  the  average  small 
employer  and  sufficient  to  reasonably 
inform  small  employers  of  their  rights 
and  obligations  under  the  health 
insurance  coverage.  This  requirement  is 
satisfied  if  the  issuer  provides  an 
outline  of  coverage,  the  minimum 
contribution  and  group  participation 
rules  that  apply  to  any  particular  type 
of  coverage,  and  any  other  information 
required  by  the  State.  An  outline  of 
coverage  is  defined  as  a  general 
description  of  benefits  and  premiums. 
This  would  include  an  outline  of 
coverage  similar  to  the  manner  in  which 
Medigap  policies  are  presented, 
allowing  the  employer  to  easily  compare 
one  policy  form  to  another  to  determine 
what  is  covered  and  how  much  the 
coverage  will  cost 

We  have  estimated  the  total  burden 
associated  with  this  activity  to  be  2,400 
hours.  We  anticipate  that  1.200  issuers 
will  be  required  to  provide  disclosure  to 
small  employers  on  an  annual  basis.  We 
estimate  this  time  to  be  approximately 
2  hours  for  each  issuer  to  develop  and 
update  the  standard  information  related 
to  the  general  description  of  benefits 
and  premiums  on  an  annual  basis  and 


include  this  information  in  their  policy 
information.  We  have  estimated  tne  cost 
associated  with  this  hour  burden  to  be 
$36,000. 

45  CFR  146.180    Treatment  of  non- 
Federal  Government  Plans 

Section  145.180(b)  includes  rules 
pertaining  to  nonfederal  governmental 
plans,  which  are  permitted  under 
HIPAA  to  elect  to  be  exempted  from 
some  or  all  of  HIPAA's  requirements  in 
the  PHS  Act.  The  regulation  establishes 
the  form  and  manner  of  the  election.  In 
particular,  a  nonfederal  governmental 
plan  making  this  election  is  required  to 
notify  plan  participants,  at  the  time  of 
enrollment  and  on  an  annual  basis,  of 
the  fact  and  consequences  of  the 
election.  The  burden  imposed  by  this  is 
the  requirement  for  plans  to  disseminate 
standard  notification  language 
describing  the  plans'  election  and  the 
consequences  of  this  election.  We 
anticipate  that  between  3,500  and  5,000 
nonfederal  governmental  plans  will 
make  this  election  and  will  therefore  be 
required  to  disseminate  notifications  to 
their  participants  on  an  annual  basis. 
Since  this  is  standard  language  that  will 
be  incorporated  into  plans'  existing 
policy  documents,  we  see  the  burden  as 
approximately  2  hours  per  plan  to 
develop  and  update  this  standardized 
disclosure  statement  on  an  annual  basis. 
Thus,  we  estimate  the  total  burden  for 
this  activity  to  range  firom  7,000  to 
10,000  hours.  We  estimate  the  cost 
associated  with  these  hourly  burdens  to 
range  from  $77,000  to  $110,000  per 
year. 

The  above  estimate  does  not  include 
the  cost  of  disseminating  the  notices  to 
all  plan  participants  on  an  annual  basis 
and  to  new  enrollees  at  the  time  of 
enrollment.  Although  we  do  not  have  an 
accurate  estimate  of  the  number  of 
nonfederal  governmental  plans  will 
choose  to  opt  out  of  these  provisions, 
we  have  provided  for  a  range  of  50  to 
100  percent.  Using  these  ranges,  we 
estimated  400.000  to  800,000  of  these 
notices  would  need  to  be  produced  in 
1997  and  800,000  to  1.6  million  in  1998 
and  1999.  At  30  seconds  per  notice,  we 
estimate  the  total  burden  hours  to  range 
from  3,400  to  6,800  in  1997:  and  6.800 
to  13,600  in  1998  and  1999.  We  have 
estimated  the  costs  associated  with 
these  hour  burdens  to  range  6x>m 
$37,400  to  $74,800  in  1997;  and  from 
$74,800  to  $149,600  in  1998  and  1999. 

We  have  submitted  a  copy  of  this 
notice  to  OMB  for  its  review  of  these 
information  collections.  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained. 

"To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 


proposed  paperwork  collections 
referenced  above,  E-mail  your  request, 
including  your  address,  phone  number, 
and  HCFA  form  number(s)  referenced 
above,  to  Pap>erworkOhcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  by  12/29/97: 
Health  Cara  Financing  Administration, 
Office  of  Information  Services, 
Information  Technology  Investment 
Management  Croup,  Division  of 
HCFA  Enterprise  Standards,  Room 
C2-26-17,  7500  Seciuity  Boulevard. 
Baltimore,  MD  21244-1850.  Fax 
Number:  (410)  786-1415,  Attn:  John 
Burke  HCFA-R-205  and/or  HCFA-R- 
206 
and. 
Office  of  Information  and  Regulatory 
AfEairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  IX: 
20503.  Fax  Number  (202)  395-6974 
or  (202)  395-5167,  Attn:  Allison 
Henon  Eydt,  HCFA  Desk  Officer. 

Dated:  December  10, 1997. 
lokn  P.  Burke  m. 

HCFA  Reports  Clearance  Officer.  HCFA, 
Office  of  Information  Services,  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards. 

(FR  Doc.  97-33063  Filed  12-16-07;  8:45  am) 

aajjNO  COM  4ia»-os-r 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[Wnr-«1-41-6700:  WYW136460] 

Notica  of  Propoaad  Reinstatement  of 
Terminatod  Oil  and  Oaa  I 


Purauant  to  the  provisions  of  dO 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW136450  for  lands  in  Natrona 
County,  Wyoming,  was  timely  filed  and , 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16-%  percent, 
respectively. 

The  lessee  lias  paid  the  required  $500 
administrative  fee  and  $125  to 
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reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYWl  36450  effective  September 
1, 1997,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  ).  Lewis, 
Chief,  Leasable  Minerals  Section. 
(FR  Doc.  97-32862  Piled  12-16-07;  8:45  am) 

■LUNOCOOE  4*ie->t-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(CA-930-1490-01;  CACA  TSeq 

PubNc  Land  Order  No.  7304;  Partial 
Revocation  of  Sacralarial  Order  dated 
September  14. 1942;  Califomia 

AQBICY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  partially  revokes  a 
Secretarial  order  insofar  as  it  affects 
138.90  acres  of  lands  withdrawn  for  the 
Bureau  of  Reclamation's  American  River 
Investigations.  The  lands  are  no  longer 
needed  for  die  purpose  for  which  they 
were  withdrawn  and  the  revocation  is 
necessary  to  consummate  pending  land 
exchanges.  The  lands  are  temporarily 
closed  to  surface  entry  and  mining  due 
to  the  pending  land  exchanges.  The 
lands  have  been  and  will  remain  open 
to  mineral  leasing. 
EFFECTIVE  DATE:  December  17, 1997. 
FOR  FURTHER  ■yOnMAHOW  CONTACT: 
Duane  Marti.  BLM  Califomia  State 
Office  (CA-931.4),  2135  Butano  Drive. 
Sacramento.  Califomia  95825;  91ft-078- 
4675. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  "Hie  Scicretarial  Order,  dated 
September  14,  1942  (CACA  7569), 
which  withdrew  public  lands  for  the 
Bureau  of  Reclamation's  American  River 
Investigations,  is  hereby  revoked  inso£Br 
as  it  affects  the  following  described 
land: 

Moual  Diablo  Maridiu 

T.  HN..R.10E., 

Sac.  8,  WV^SWVi;  Sec.  18.  loU  5  to  10. 
inclusive  (originally  described  as 
SWy4SWV«NEV4  and  NWV4SWV4),  and 
NWViNEV^NWVi. 


The  areas  described  aggr^ate  138.90  acres 
in  El  Dondo  County. 

2.  The  al>ove  described  lands  are 
hereby  made  available  for  exchange 
under  Section  20^  of  the  Federal  Land 
Policy  and  Management  Act  of  1976.  43 
U.S.C.  1716  (1994). 

Dated:  December  3. 1997. 
Bob  AimstroBg. 

Assistant  Secretary  (^ the  Interior. 
(FR  Doc.  97-32913  Filed  12-16-97;  8:45  am) 

HLUNQ  OOOC  4S1»-4e-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(UT-06»-1220-00-aS.7] 

Notice  of  Intent 

agency:  Biu«au  of  Land  Management. 

Interior. 

ACTION:  Notice  of  intent  to  prepare 

proposed  plan  amendment  for  the  San 

Juan  Resource  Management  Plan  (RMP). 


;  The  Bureau  of  Land 
Management  San  Juan  Field  Office  is 
proposing  to  amend  the  San  Juan  RMP 
in  order  to  change  certain  specific 
management  decisions  regarding 
recreation  and  other  programs. 

DATES:  Comments  on  these  proposed 
amendments  should  he  submitted  no 
later  than  30  days  after  publication  of 
this  notice  or  January  16, 1998  to  the 
address  listed  below. 

ADDRESSES:  Conmients  and/or  questions 
regarding  this  proposed  amendment 
must  be  submitted  to  San  Juan  Field 
Office,  Bureau  of  Land  Management, 
435  North  Main  Street,  P.  O.  Box  7, 
Monticello,  UT  84535. 

FOR  FURTHER  MP0RMM10N  CONTACT: 
Robin  Fehlau.  Outdoor  Recreation 
Planner,  Project  Lead,  San  Juan  Field 
Office.  Bureau  of  Land  Management, 
435  North  Main  Street.  P.  O.  Box  7. 
Monticello.  UT  84535.  Telephone  (801) 
587-1500. 

SUFPLBIENTARY  MFORMATION:  The  San 
Juan  RMP  was  approved  in  March  of 
1991.  Since  that  period  tliere  has  been 
a  significant  increase  in  recreational  use 
that  has  lead  to  degradation  of  sensitive 
resources  including  riparian  areas, 
cultural  sites.  visuaJ  resources  etc..  in 
the  Indian  Creek  Area  and  other  areas  of 
the  Canyon  Basins  Special  Recreation 
Management  Area.  Pteliminaiy  issues 
that  have  been  identified  for  proposed 
plan  amendment  include  camping 
restrictions  and  modifications  to 
existing  OHV  designations  in  order  to 
reduce  resource  degradation,  firewood 
closures  to  reduce  degradation  in 


riparian  areas,  and  the  addition  of 
specific  management  prescriptions  in 
the  Bridger  Ja^  Mesa  Areas  of  Critical 
Environmental  Concern  (ACEC), 
Lavender  Mesa  ACEC,  and  Shay  Can3rDn 
ACEC  to  reduce  resource  degradation 
from  uncontrolled  recreation  use. 

No  new  planning  criteria  have  been 
developed  specifically  for  this  proposed 
plan  amendment  An  interdisciplinary 
team  will  be  used  to  analyze  this 
proposed  amendment  in  addition  to 
other  alternatives  that  may  be 
considered. 

Dated:  December  10. 1997. 
Linda  CoMlle, 
Acting  State  Director. 
[FR  Doc.  97-32915  Filed  12-16-97;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 


^-m-1420-00; 
NNnola] 


Qroiip2a, 


Notice  Of  niing  of  PM  of  Survoy; 
lllinola 

The  plat,  in  five  sheets,  of  the 
dependent  resurvey  of  the  west 
boundary  and  subdivisional  lines,  and 
the  siuvey  of  the  Lock  and  Dam  No.  26 
Acquisition  Boundary,  Township  12 
South,  Range  1  West,  and  the  dependent 
resurvey  of  portions  of  the  north 
botmdary,  portions  of  the  subdivisional 
lines,  and  die  survey  of  the  Lock  and 
Dam  Nos.  25  and  26  Acquisition 
Boundaries,  Township  12  South,  Range 
2  West,  and  the  dependent  resurvey  of 
the  north  and  east  boundaries  and 
subdivisional  lines.  Township  12  South. 
Range  3  West,  all  of  the  Fourth  Principal 
Meridian.  Illinois,  will  be  officially  filed 
in  Eastern  States,  Springfield,  Virginia 
at  7:30  a.m..  on  January  20, 1998. 

The  survey  was  requested  by  the  U.S. 
Army  Corps  of  Engineen. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard. 
Springfield.  Virginia  22153.  prior  to 
7:30  a.m..  January  20. 1998. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 

copy- 
Dated:  December  8, 1997. 
Stephen  G.  KopM:b. 
Chief  Cadastral  Surveyor. 
(FR  Doc.  97-32912  Filed  12-16-97;  8:45  am] 

BNJJNa  CODE  4»10-aMi 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(E8-«eO-1910-00-'«4C8:  E8-<«2a0,  Group 
179.  MtnnMOta] 

Notice  of  Filing  of  Plat  of  Survey; 
Minneeota 

The  plat  of  the  dependent  resurvey 
and  survey  of  the  U.S.  Bureau  of  Mines, 
Twin  Qtiae  RaMarch  Center,  located 
within  the  Put  Snelling  Military 
Reservation  in  Township  28  North, 
Range  23  West.  Fourth  Principal 
Meridian,  Minnesota,  will  be  officially 
Hied  in  Eastern  States,  Springfield, 
Virginia  at  7:30  a.m..  on  January  20. 
1998. 

The  survey  was  requested  by  the  U.S. 
Bureau  of  Mines. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard. 
Springfield.  Virginia  22153,  prior  to 
7:30  a.m.,  January  20,  1998. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  Oecamber  5, 1997. 
Stephen  G.  KopMJi. 
Chief  CadoMtrat  Surveyor. 
(FR  Doc.  97-32911  Filed  12-16-97;  8:45  am) 
MLUNQ  OOOK  4S1«-aj-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

ftaqueat  for  Determination  of  VaHd 
Exlatlng  RIgfita  Within  the 
Monongahela  NatiofMl  Forest 

AQENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Notice  of  decision. 


:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (GSM) 
has  beeq  ordered  by  the  United  States 
District  Court  for  the  Northern  District 
of  West  Virginia  to  determine  whether 
Walter  D.  Helmick  has  valid  existing 
rights  (VER)  to  surface  mine  coal  on 
1,045.3  acres  of  Federal  lands  within  the 
Monongahela  National  Forest  in 
Pocahontas  County.  West  Virginia.  Mr. 
Helmick  claims  to  hold  certain  coal 
rights  in  these  lands.  Ernest ).  Van 
Gilder  had  previously  submitted  a  VER 
request  in  connection  with  the  same 

Property.  IMor  to  the  court  order.  GSM 
ad  suspended  action  on  a  VER 
determination  request  by  Mr.  Van  Gilder 


for  surface  mining,  on  the  basis  that  his 
request  was  administratively  incomplete 
due  to  an  unresolved  dispute  over 
whether  he  possessed  all  of  the 
necessary  property  rights  to  mine  coal 
by  the  intended  method-.  Since  there  is 
still  an  unresolved  property  rights 
dispute  as  to  whether  the  current 
mineral  holder,  Mr.  Helmick.  has  the 
necessary  prop>erty  right  to  surface 
mine,  GSM  hereby  determines  that  Mr. 
Helmick  has  not  demonstrated  VER  to 
surface  mine  the  coal  on  the  1,045.3 
acres  of  Federal  lands  within  the 
Monongahela  National  Forest. 
FOR  FURTHER  MFORMATION  CONTACT: 
Peter  R.  Michael,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
Appalachian  Regional  Coordinating 
Center.  Room  218.  Three  Parkway 
Center.  Pittsburgh.  PA  15200. 
Telephone:  (412)  937-2867.  E-mail 
address:  pmichaelOosmre.gov. 

SUPFt-EMENTARY  INFORMATION: 

I.  Background 

A.  VER  Requirements  on  National 
Forest  Lands 

Section  522(e)  of  the  Siufsce  Mining 
Control  and  Reclamation  Act  of  1977 
(30  U.S.C.  1272(e))  prohibiU  surfiace 
coal  mining  operations  on  certain  lands 
unless  a  person  has  VER  to  conduct 
such  operations  or  unless  the  operation 
was  in  existence  on  August  3. 1977. 
Section  522(e)(2).  in  relevant  part, 
applies  the  prohibition  to  Federal  lands 
%vitliin  the  boundaries  of  any  national 
forest  unless  the  Secretary  of  the  Interior 
finds  that  there  are  no  significant 
recreational,  timber,  economic,  or  other 
values  that  may  be  incompatible  with 
surface  coal  mining  operations  and  the 
surface  operations  and  impacts  are 
incident  to  an  underground  coal  mine. 

Under  section  523  of  the  Act 
("Federal  Lands")  and  30  CFR  740.11. 
the  approval  State  program  (including 
the  State  definition  of  VER)  applies  to 
all  Federal  lands  within  States  with 
regulatory  programs  approved  under 
section  503  of  SMCRA.  However,  under 
30  CFR  745.13.  the  Secretary  has 
exclusive  authority  to  determine  VER 
for  surface  coal  mining  and  reclamation 
operations  on  Federal  lands  within  the 
boundaries  of  the  areas  s(>ecified  in 
paragraphs  (e)(1)  and  (e)(2)  of  section 
522  of  the  Act.  GSM  reaffirmed  these 
basic  principles  in  the  preamble  to  the 
suspension  notice  concerning  VER 
published  on  November  20. 1966  (51  FR 
41954). 

Subsection  2.130  of  the  West  Virginia 
Surface  Mining  Reclamation 
Regulations  provides,  in  relevant  part, 
that  VER  exists  in  each  case  in  which  a 
person  demonstrates  that  the  limitation 


provided  for  in  Section  22-3-22(d)  of 
the  West  Virginia  Surface  Coal  Mining 
and  Reclamation  Act  (the  State 
counterpart  to  section  522(e)  of  SMCRA) 
would  result  in  the  unconstitutional 
taking  of  that  person's  rights.  GSM 
approved  this  definition  as  being  no  less 
effective  than  the  1983  version  of  the 
Federal  definition  of  VER  at  30  CFR 
761.5.  Paragraphs  (a)  and  (d)  of  the  1983 
Federal  definition  clarify  that  the 
takings  standard  for  VER  applies  only  to 
those  property  interests  that  existed  on 
August  3, 1977  [paragraph  (a)],  or  any 
subsequent  date  that  the  lands  come 
imder  the  protection  of  section  522(e)  of 
SMCRA  (paragraph  (d)).  See  also  48  FR 
41313,  third  column  (September  14, 
1983).  The  West  Virginia  program  does 
not  specifically  address  this  issue. 
However,  in  accordance  with  OSM's 
basis  for  approval  of  the  West  Virginia 
provision,  GSM  is  interpreting  the  West 
Virginia  definition  consistent  with  the 
1983  Federal  definition.  Because  the 
lands  in  question  came  under  the 
protection  of  section  522(e)  on  August  3, 
1977,  GSM  will  consider  only  the 
property  interests  as  they  existed  on  that 
date. 

In  this  case,  the  critical  property 
interest  is  the  coal  rights  twneath  certain 
Federal  lands  within  the  Monongahela 
National  Forest  in  the  Little  Levels 
District  of  Pocahontas  County,  West 
Virginia  (hereafter.  Tract  574). 
Administrative  Record  No.  2.1 

(hereafter,  "A.R. ").  The  threshold 

determation  GSM  must  make  is  whether 
Mr.  Helmick  has  demonstrated  the 
property  right  to  mine  the  coal.  If  so. 
GSM  must  then  determine  whether  Mr. 
Helmick  has  demonstrated,  as  of  1977, 
that  he  or  a  predecessor  in  interest  had 
the  property  right  to  siuface  mine  the 
coal. 

B.  Factual  Background 

The  record  before  GSM  indicates  that, 
in  September  of  1990,  Walter  D. 
Helmick  acquired  from  Cecil  Nichols 
certain  mineral  rights  in  Tract  574.  This 
tract  contains  1.045.3  acres  and  is 
situated  seven  miles  west  of  Hillsboro. 
West  Virginia,  on  the  waters  of  Hills 
Creek  and  the  waters  of  Robbins  Run,  a 
tributary  of  Spring  Creek.  The  property 
is  located  on  Briery  Knob.  It  was  mined 
during  the  1940's  surface  mining 
methods.*  The  surface  of  this  land  is 


*  An  «<tdiHoii«l  propatty.  Tnct  372.  wa*  included 
in  previous  raquaiU  for  VER  detenninationi 
lelatli^  to  Tract  574.  Thi*  parcel  is  adjacent  to  Tract 
574.  However,  neither  the  court  order  (A.R.  2.345) 
nor  the  materialt  submitted  by  Mr.  Helmick  (A.R. 
2.36S-2.S10  and  2.516-2.523)  mention  or  assert  any 
interest  in  Tract  372.  Mr.  Helmick'i  counsel  has 
confirmed  that  this  tract  is  no  longer  a  subject  of 
this  request.  (A.R.  2.528). 
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owned  by  the  United  States  of  America 
and  managed  by  the  United  States 
Forest  Service.  (A.R.  2.352). 

Gne  month  before  Mr.  Helmick 
acquired  the  mineral  rights,  the 
dociiments  submitted  by  Mr.  Helmick 
indicate  he  had  deeded  an  undivided 
one-half  interest  in  those  rights  to  Ernest 
J.  Van  Gilder.  (A.R.  2.527).  Mr.  Van 
Gilder  later  requested  a  VER 
determination  from  GSM  for  a  surface 
mining  operation  on  the  property  in 
questton.2  (A.R.  2.317). 

Five  years  later,  in  September  of  1995, 
Mr.  Helmick  acquired  the  remaining 
mineral  interests  in  the  property,  by 
partition  deed.  (A.R.  2.527). 

On  November  17, 1989,  in  regard  to 
a  then-pending  VER  request  on  Tract 
574,  the  U.S.  Department  of  Agriculture 
(USDA)  Forest  Service  advised  GSM  of 
the  USDA  Office  of  General  Coimsel's 
opinion  that  ". .  .  the  owners  did  not 
reserve  the  right  to  remove  the  coal  by 
siuface  mining  when  these  lands  were 
acquired  by  the  United  States."  (A.R. 
2.260).  This  opinion  was  reaffirmed  on 
February  6, 1991,  after  Mr.  Van  Gilder 
asserted  an  interest  in  the  coal  and 
requested  a  VER  determination.  (A.R. 
2.333).  On  April  23. 1991.  GSM 
informed  Mr.  Van  Gilder  that  the  agency 
could  not  consider  his  request  to  be 
administratively  complete  in  light  of  ". 
. .  the  unresolved  difference  of  opinion 
concerning  the  nature  of  the  property 
rights  you  possess."  (A.R.  2.337).  In 
December  1995,  Mr.  Helmick  filed  an 
action  in  the  United  States  District 
Court  for  the  Northern  EKstrict  of  West 
Virginia,  claiming  that  his  mineral 
interests  had  been  taken  without  just 
compensation  when  the  Forest  Service 
determined  that  Mr.  Van  Gilder's 
interest  in  the  tract  did  not  include  the 
right  to  conduct  surface  mining. 
Helmick  versus  United  States.  No.  05- 
0115  (N.D.  W.  Va.)  After  the 
Government  filed  a  motion  to  dismiss 
for  failure  to  state  a  claim  on  Felwuary 
15. 1996.  Mr.  Helmick  amended  his 
complaint  by  adding  the  Department  of 
the  interior  as  a  party,  by  eliminating 
his  claim  of  a  taking  imder  the  Tucker 
Act,  and  by  substituting  three  new 
counts  seeking  to  review  "agency 
action"  under  the  Administrative 
Procedure  Act  (APA).  On  October  20, 
1997,  the  court  in  Helmick  ordered  the 
Secretary  of  the  Interior  to  render  a  final 


VER  determination  by  December  8. 
1997. 

In  order  to  comply  with  the  Court's 
order  in  the  Helmick  litigation,  and 
because  of  the  time  that  had  passed 
since  OSM's  last  administrative  action 
in  this  matter,  GSM  believed  it  was 
appropriate  to  reopen  the  administrative 
record  to  allow  all  interested  persons  to 
provide  any  additiontd  facttial 
information  as  to  whether  Mr.  Helmick 
has  the  property  right  to  mine  by  the 
proposed  method,  and  as  to  whether  he 
has  VER  under  the  applicable  standards. 
In  a  notice  published  in  the  October  16, 
1997,  Federal  Register  (62  FR  53798), 
GSM  provided  opportunity  for  public 
comment  on  the  Helmick  request  until 
October  31.  In  response  to  the  request  of 
Mr.  Helmick's  attorney,  the  public 
comment  period  was  reopened  from 
November  4  to  November  12. 1997.  (62 
FR  59731). 

After  the  close  of  the  reopened 
comment  period  and  upon  reviewing 
the  administrative  record,  GSM 
determined  that  the  record  contained  no 
legally  cognizable  dociunentation  of  any 
current  interest  of  Mr.  Helmick  in  Tract 
574.  GSM  therefore  contacted  Mr. 
Helmick's  counsel  and  advised  him  of 
this  lack  of  title  docimientation.  Mr. 
Helmick's  counsel  subsequently 
provided  GSM  with  relevant 
documentation.  That  documentation  has 
been  entered  in  the  administrative 
record,  and  is  reflected  in  this  decision 
dociunent.3 

n.  VER  Determinetioa 

In  order  to  establish  that  Mr.  Helmick 
has  VER  for  surfiace  coal  mining  on  the 
property  in  question.  GSM  must  first 
determine  thiat  he  has  demonstrated  all 
necessary  property  rights  to  surface 
mine  the  coal . 

In  a  November  11, 1997,  letter  to 
GSM,  Mr.  Helmick  provided  comments 
pertaining  to  the  disputed  USDA  title 
opinion  and  to  OSM's  responsibilities  in 
VER  determinations.  (A.R.  2.517).  Mr. 
Helmick  claims  he  has  the  property 
right  to  surface  mine  by  virtue  of  two 
things:  first,  the  use  of  the  word, 
"stripping"  in  a  December  4. 1939,  deed 


>  It  is  not  clear  from  the  record  before  OSM  what, 
if  any.  interest  Mr.  Van  Gilder  mey  have  had  in  the 
property  during  the  pendency  request,  as  the 
transfer  from  Mr.  Helmick  to  Mr.  Van  Gilder 
apparently  occurred  when  Mr.  Helmick  had  no 
documented  interest  in  the  property.  On  Decendier 
4. 1997.  Mr.  Van  Gilder  quitclaimed  back  to  Mr. 
Helmick  any  interests  "that  may  have  been 
acquired"  under  the  August,  1990  dead  (A.R. 
2.527). 


'OSM  does  not  believe  that  accepting  this 
documentation  after  the  close  uf  the  comment 
period  affects  the  fairness  of  the  proceedings. 
Because  of  the  court's  order  in  the  pending  Helmick 
litigation,  OSM  believes  it  would  have  beoi 
constrained  to  issue  a  VER  determination  even  in 
the  absence  of  the  late  documentation.  If  the  record 
did  not  demonstrate  that  Mr.  Helmick  ovnied  the 
property,  OSM  would  have  made  its  VER 
determination  with  regard  to  the  moct  recent  holder 
shown  in  the  record  before  it  If  the  record 
established  that  VER  existed  in  1977.  then  VER 
would  have  conveyed  in  any  subsequent 
conveyances.  And  if  VER  was  not  demonstrated  as 
of  1977.  then  VER  could  not  have  been  created  in 
any  subsequent  conveyances. 


in  which  a  predecessor  in  title  conveyed 
the  surface  estate  in  Tract  574  to  the 
United  States  of  America:  and  second, 
evidence  that  all^edly  shows  that 
surface  mining  was  a  known  and 
accepted  method  of  mining  in  the  area 
surrounding  the  subject  property.  Mr. 
Helmick  also  posits  that ".  .  .the  GSM 
may  not  simply  defer  to  an  opinion  of 
the  Forest  Service  or  the  U.S. 
Department  of  Agriculture  in  rendering 
the  property  rights  determinations 
which  form  the  underlying  basis  of  a 
VER  determination."  Further,  he  stated 
that,  "The  OSM  also  may  not  refuse  to 
render  the  necessary  determinations  in 
reliance  upon  a  Memorandum  of 
Understanding  (MOU)  between  the 
Forest  Service  and  the  GSM.  which  was 
not  adopted  as  a  rule  after  jiotice  and 
comment  in  accordance  with  the 
required  procedures  of  the  APA." 

OSM  did  not  defer  to  the  opinion  of 
the  U.S.  Forest  Service  on  Mr.  Helmick's 
property  rights;  and  does  not  rely  on  the 
MOU  with  the  U.S.  Forest  Service  to 
establish  t^ie  basis  and  standards  for 
OSM's  actions  in  this  case.  Rather,  the 
aforementioned  MOU  delineates  the 
process  by  which  GSM  verifies  whether 
a  property  rights  dispute  exists 
regarding  requests  for  VER 
determinations  on  lands  where  the  US. 
Forest  Service  is  the  surface  owner. 
Under  section  510(b)(6)  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977.  OSM  is  not  authorized  to 
adjudicate  a  property  rights  dispute. 
This  section  of  SMCRA  sets  out  specific 
requirements  to  be  met  prior  to  approval 
of  a  permit  or  revision  application  for 
surface  mining  and  fcnbitls  approval  in 
cases  where  ".  .  .the  private  mineral 
estate  has  been  severed  from  the  private 
surface  estate, ..."  unless  the 
applicant  has  submitted: 

"(A)  dM  written  consent  of  the  sur&ce 
owner  to  the  extraction  coal  by  surfoce 
mining  methods;  or 

(B)  a  conveyance  tliat  expressly  grants  or 
reserves  the  right  to  extract  the  coal  by 
surface  mining  methods;  or 

(C)  if  the  conveyance  does  not  expressly 
grant  the  right  to  extract  coal  by  suiisce 
mining  methods,  the  suifece-subsurfKe  legal 
relationship  riiall  be  determined  in 
accordance  with  State  law:  Provided,  That 
nothing  in  this  act  sliall  be  construed  to 
authorize  the  regulatory  authority  to 
adjudicate  propoty  rights  disputes." 

OSM,  which  acts  as  a  regulatory 
authority  when  it  issues  VER 
determinations,  does  not,  and  cannot, 
adjudicate  property  rights  between 
competing  claimants.  See  30  U.S.C. 
1260(b);  54  FR  52469.  OSM  regulations 
specifically  provide  that,  when  the 
Secretary  acts  in  an  enforcement 
capacity  or  other  regulatory  capacity,  he 
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coiutitutes  the  "regulatory  authority." 
30  CFR  700.5;  see  also  44  FR  14913 
(March  13.  1979).  In  his  role  with 
raspect  to  federal  lands  programs,  the 
Secretary  of  the  Interior  is  a  regulatory 
authority  subject  to  SMCRA  sections 
507Cb)(9)  and  510(b)(6)(C).  Thus,  when 
the  Secretary  makes  VER  determinations 
on  federal  loads,  he  is  acting  as  the 
regulatory  authority.  See  National 
Wildlife  Federation  v.  Lujan,  950  F.2d 
785.  767  (D.C.Cir.  1991).  citing  30  CFR 
700.5. 

Mr.  Helmick  argues  that  he  has  an 
express  right  to  strip  mine  the  subject 
property  because  a  boiler  plate 
regulation  incorporated  into  the  deed  of 
severance  references  "stripping."  But 
that  reference  explicitly  relates  to  a 
separate  tract  of  property.  Tract  574-1. 
that  is  not  an  issue  in  this 
determination.  The  deed  is  silent  as  to 
"stripping"  on  Tract  574.  If  any 
inference  can  be  drawn  trom  the 
reference  to  stripping  for  one  tract  (574- 
I)  and  exclusion  of  the  language  for  the 
second  tract  (574).  it  is  that  strip  mining 
was  expressly  not  intended  for  the 
second  tract  (574). 

A  property  rights  dispute  presently 
exists  between  the  U.S.  Forest  Service 
and  Mr.  Helmick.  Mr.  Helmick  has 
alleged  in  the  1995  lawsuit,  that  he  has 
the  right  to  surface  mine  the  property  in 
question.  The  U.S.  Forest  Service 
contested  that  allegation.  The  trial  court 
has  not  ruled  on  the  issue  of  whether 
the  requester  has  the  property  right  to 
surface  mine.  Moreover,  the  U.S.  Forest 
Service  has  reiterated  its  position,  in  a 
letter  to  OSM,  that  it  is  of  the  opinion 
that  Mr.  Helmick  does  not  poasess  the 
right  to  surface  mine  in  the 
Monongahela  National  Forest.  (A.R. 
2.352).  As  a  result,  the  dispute  remains 
unresolved  in  the  record  before  OSM. 
And,  for  the  reasons  set  out  above, 
section  510(b)(6)  precludes  OSM  from 
adjudicating  that  property  rights 
dispute.  Thus  the  record  before  OSM 
does  not  demonstrate  whether,  under 
applicable  State  law,  Mr.  Helmick  holds 
the  property  right  to  surface  mine  tract 
574. 

ConsequenUy,  besed  on  the  record 
before  it,  OSM  has  reached  the 
following  conclusions  in  this  matter 
First,  the  written  consent  of  the  surface 
owner  to  surface  mine  was  not 
provided,  and  is  not  in  the  record. 
Second,  the  1939  deed  which  severed 
the  coal  rights  did  not  expressly  reserve 
the  right  to  extract  the  coal  on  Tract  574 
by  surface  mining  methods.  Finally;  in 
light  of  the  pending  uiueaolved  dispute 
concerning  the  property  right  to  surface 
mine  this  coal,  Mr.  Helmick  has  not  met 
his  burden  of  demonstrating  the 
property  right  to  mine  by  tlw  method 


intended.  Therefore,  OSM  must  also 
conclude  that  Mr.  Helmick  has  not 
demonstrated  VER  to  surface  mine  the 
property  in  question.* 

m.  Sununary  and  Diepoaition  of 
CammeDls 

OSM  received  numerous  comments 
opposed  to  VER  requests  pertinent  to 
Tract  574,  most  of  which  were 
submitted  in  January  and  February 
1990,  in  response  to  an  application  by 
Cecil  E.  Nichols.  (A.R.  2.73).  The 
protests  focus  on  profMrty  rights, 
environmental  concerns,  and  economic 
issues.  In  this  decision.  OSM  is  not 
responding  to  comments  as  to  whether 
the  coal  holder  has  the  necessary  rights, 
because,  as  explained  above.  OSM 
cannot  adjudicate  the  property  rights 
dispute  between  the  U.S.  Forest  Service 
and  the  current  requester,  Mr.  Helmick. 
OSM  is  not  addressing  the  remaining 
comments,  because  this  decision  cannot 
reach  the  tailings  analysis  to  which 
those  comments  may  relate. 

IV.  Appeals 

Any  person  who  is  or  may  be 
adversely  afiiected  by-  this  decision  may 
appeal  to  the  Interior  Board  of  Land 
Appeals  under  43  CFR  4.1390.  Notice  of 
intent  to  appeal  miut  be  filed  within  30 
days  after  receipt  of  the  determination 
by  a  person  who  has  received  a  copy  by 
certified  mail  or  overnight  delivery 
service;  or  within  30  days  of  the  date  of 
publication  of  this  notice  of  decision  in 
the  Federal  Regjater  by  any  parson  who 
has  not  received  a  copy  by  certified  mail 
or  overnight  delivery  service. 

Dated:  DK«nbar  9. 1M7. 
Alias  D.KMB. 

ht/^onal  Diracior,  Appalachian  Regional 

Coordinatiag  Center. 

IFR  Doc.  97-32S50  Filwi  12-l«-e7:  8:45  am] 


INTERNATIONAL  TRADE 
COMMISSION 

pnveetigatlone  No*.  731-TA-753-7$6 
(FlnaOl 

Certain  CartXMi  Steel  Plate  From  China, 
Rusaia,  South  Africa,  and  Ukraine 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C 
1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  threatened  with 
material  injury  ^  by  reason  of  imports 
from  China,  Russia,  South  Africa,  and 
Ukraine  of  cut-to-length  carbon  steel 
plate,'  provided  for  in  provisions  of 
headings  7208  through  7212  of  the 
Harmonized  Tariff  Schedule  (HTS)  of 
the  United  States,  *  that  have  been  found 
by  the  Depertment  of  Commerce  to  be 
sold  in  the  United  SUtes  at  less  than  fair 
value  (LTFV),» 


I  Ite  racord  doaa  oot  damooatrata  that 
Mr.  HaiaricklHldt  th*  nacaMary  proparty  rigbu, 
OSM  wiH  not  addraM  tha  tacood  itage  ofa  laUi^ 
•nalyiis.  tba  aiialyai*  of  whaUiar,  at  of  1977. 
application  of  tha  taction  522(e)  prohibitiofi  to  Mr. 
Halmick't  property  rightt  would  aAict  ■ 

(OSM  ndaa  Uial  |udicial  cata 
la  tafctngt  would  alio 
requira  a  thrathold  determinatioD  at  to  wbatbar  Mr. 
Helmick  hat  demonstrated  the  properly  right  to 
surface  mine  the  coal.  See  Lucai  v.  S€>uth  Carolina 
Cpoato/  Council.  90»  U.S.  1003.  lOV  (1W2).) 


■  The  record  ia  deflnad  in  tac  207.2(1)  of  IIm 
Goniiniation't  Rulaa  of  Practica  and  Procedure  (19 
CFR  5  207.2(0). 

>  Commitsioner  Crawford  detominet  that  an 
ioduttry  in  the  United  Slates  it  materially  in|ur«d 
by  raaaon  of  the  tubiect  importt.  Pursuant  to  taction 
73S(bX4HA)  of  the  Act  (19  U.S.C  1673d(bX4XA)). 
Commitaiooer  Crawford  makes  i  negative 
detanninatioB  regarding  critical  circumttancaa. 

'  For  purpoaat  of  theae  invettigatioot,  cut-lo- 
length  carbon  steel  plate  is  bot^roUed  iron  and 
Doaalloy  steel  univanal  mill  platat  (i.e..  flat-rollad 
product!  rolled  on  four  beat  or  in  a  closed  box 
pats,  of  a  width  exceeding  150  nun  but  not 
exceeding  1.250  mm  and  oft  thicknett  of  not  laaa 
than  4  mm.  not  in  coilt  and  without  pattamt  in 
relief),  of  rectangular  ihape.  neither  clad,  plated, 
nor  coated  «rtth  metal,  whether  or  not  painted, 
vamithad.  or  coeted  with  plastict  or  other 
■ooBMlallic  eubatancas;  and  certain  iron  and 
amaUoy  tteel  flat-rolled  productt  not  in  coilt,  of 
racisegular  shape,  hot-rolled,  neither  clad,  plated, 
nor  coated  with  metal,  whether  or  not  painted, 
vamithad.  or  coaled  with  plattict  or  other 
nonmalalUc  subetances,  4.75  mm  or  mora  in 
thirkneai  and  of  a  width  which  exceeds  150  mm 
and  maamroi  at  least  twice  the  thicknasa.  Included 
in  thit  definition  are  Oat-rolled  products  of 
nonrectangular  croas-section  where  such  cioai 
aactioo  is  achieved  subsequent  to  the  rolling 
procaai  (i.e.,  products  which  have  been  "workad 
after  rolling"),  tuch  at  productt  which  have  been 
tMvailed  or  rounded  at  tha  edgtt.  Excluded  from 
thit  definition  is  grade  X-70  plate. 

*Cut-lo-length  carbon  steel  plate  is  cumotly 
covarad  by  the  following  statistical  repotting 
numbenof  the  HTS:  720e.4O.3O30.  7208.40.3080; 
7208.51.0030:  7208.51.0045:  7208  51.0060: 
7208.52.0000:  7208.53.0080:  7208.90.0000: 
7210.70.3000:  7210.90.9000:  7211.13.000a, 
7211.14.0030:  7211.14.0045:  7211.90.0000: 
7212.40.1000:  7212.40.5000:  and  7212.50.0000. 

'The  Commission  further  determines,  pursuant  to 
It  VS.C.  18''3d(b)(4MB).  that  it  would  not  have 
fmnd  material  in)ury  but  for  the  tutpeniioo  of 
liquidatioo  of  antriea  of  tha  marchaadita  under 
lav 
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BacJ^ground 

The  Commission  instituted  these 
investigations  effective  November  5, 
'1996,  following  receipt  of  a  petition 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Geneva 
Steel  Co.,  Prove,  UT,  and  Gulf  States 
Steel,  Inc.,  C;adsden,  AL.  The  final 
phase  of  the  investigations  was 
scheduled  by  the  Ckimmission  following 
notification  of  preliminary 
determinations  by  the  Department  of 
Commerce  that  imports  of  cut-to-length 
carbon  steel  plate  from  China,  Russia, 
South  Africa,  and  Ukraine  were  being 
sold  at  LTFV  within  the  meaning  of 
section  733(b)  of  the  Act  (19  U.S.C. 
1673b(b)).  Notice  of  the  scheduling  of 
the  Commission's  investigations  and  of 
a  public  hearing  to  be  held  in 
coimection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  RegistBr  of  August  20, 1997  (62 
FR  44287).  The  hearing  was  held  in 
Washington,  DC,  on  October  28, 1997. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  these  investigations  to 
the  Secretary  of  Commerce  on  December 
11, 1997.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3076  (December  1997),  entitied  "Certain 
Carbon  Steel  Plate  from  China,  Russia, 
South  Africa,  and  Ukraine: 
Investigations  Nos.  731-TA-753-756 
(Final)." 

Issued:  Deceinber  11, 1997. 

By  order  of  the  Clonunission. 
Domia  E.  Koehnke, 
Seaetaiy. 

(FR  Doc  97-32950  Filed  12-16-97;  8:45  am) 
■LUNQ  oooe ': 


INTERNATIONAL  TRADE 
COMMISSION 

[km.  No.  3S7-TA-36a] 

Notice  Of  Commlaaion  Datarminatlon 
to  Termlrwte  the  Investigation  Based 
on  WWidrawal  of  the  Complaint; 
Vacatur  of  Alternative  Rndlngs;  Denial 
of  Respondents'  Motion  to  Terminate; 
Denial  of  Motions  for  l.eave  to  Hie 
Reply  Briefs 

In  the  matter  of:  (Dertain  Recombinantly 
Produced  Human  Oowth  Hormones. 

AGENCY:  U.S.  International  Trade 
Commission. 

action:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to 
terminate  the  above-captioned 
investigation  on  the  basis  of 
complainant's  motion  to  withdraw  its 
complaint  and  to  vacate  the  alternative 
findings  on  the  merits  made  by  the 
presiding  administrative  law  judge  (ALJ) 
in  his  initial  determination  (ID)  of 
November  29, 1994.  The  Commission 
has  also  determined  to  deny  certain 
respondents'  motion  for  termination  of 
the  investigation,  as  well  as  the  various 
motions  for  leave  to  file  reply  briefe. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeen 
Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3104. 

SUPPLaiENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  September  29, 1993,  based  on  a 
'  complaint  filed  by  Genentech,  Inc.  of 
Soutii  San  Francisco,  (California.  58  FR 
50954.  Six  firms  were  named  as 
respondents,  i.e..  Novo  Nordisk  2  A/S  of 
Denmark;  Novo  Nordisk  of  North 
America.  Inc.  of  New  York;  Novo 
Nordisk  Pharmaceuticals,  Inc.  of  New 
Jersey;  ZymoGenetics,  Inc.  of  Seattie, 
Washington  (collectively,  "Novo"); 
Biotechnology  General  Corp.  of  New 
York;  and  Bio-Technology  funeral  Corp. 
(Israel)  Ltd.  (collectively,  "BTG"). 

On  November  29, 1994,  the  presiding 
ALJ  issued  an  ID  dismissing  the 
complaint  and  terminating  the 
investigation  as  a  sanction  for 
complainant's  alleged  misconduct  in 
withholding  certain  documents  during 
discovery,  bi  the  alternative,  the  ALJ 
reached  the  merits  of  the  investigation, 
finding  that  there  would  have  been  a 
violation  of  section  337  based  on  the 
record  as  it  closed  on  April  24, 1994, 
although  noting  that  the  record  was 
incomplete  because  of  complainant's 
conduct.  On  January  17, 1995,  the 
Commission  decided  not  to  review  the 
portion  of  the  ID  that  dismissed  the 
complaint  as  a  sanction  for  discovery 
abuse,  but  took  no  position  on  the 
portion  of  the  ID  that  fotmd  a  violation 
of  section  337  based  on  an  incomplete 
record.  60  FR  4923  (January  25, 1995). 
C^nentech  appealed  the  (Commission's 
determination  to  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  (Federal 
Circuit).  On  August  14, 1997,  the 
Federal  Circuit  reversed  the 
Commission's  decision  to  dismiss  the 
investigation  as  a  sanction  and 
remanded  the  investigation  to  the 
Commission.  Genentech.  Inc.  v.  USITC, 
43  USPQ2d  1722  (Fed.  Cir.  1997).  The 
court  issued  its  mandate  on  September 
4. 1997. 


On  September  22, 1997,  Novo  filed  a 
motion  to  terminate  the  investigation 
with  a  finding  of  no  violation  based  on 
certain  findings  adverse  to  Genentech 
that  were  made  in  the  ALJ's  ID  of 
November  29, 1994,  and  on  an  unrelated 
intervening  Federal  Circuit  decision 
concerning  one  of  the  patents  asserted 
by  Genentech  in  the  (Commission 
investigation.  On  September  30, 1997, 
BTG  responded  to  Novo's  motion  that  it 
had  no  ob)ection  to  withdrawal  of  the 
complaint  On  October  2, 1997, 
Genentech  opposed  Novo's  motion  and 
filed  its  own  motion  to  terminate  the 
investigation  based  on  its  withdrawal  of 
its  complaint  On  October  4. 1997,  the 
Commission  investigative  attorney  (IA) 
opposed  Novo's  motion  to  terminate.  On 
(October  14, 1997,  the  IA  supported 
C^nentech's  motion  to  withchaw. 
Between  October  4  and  October  30, 
1997,  the  private  parties  filed  four 
motions  for  leave  to  file  additional 
briefs  replying  to  the  response  briefs. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  §  1337,  and 
Commission  interim  rule  210.51, 19 
CFR  210.51  (1994). 

(Copies  of  the  public  version  of  the 
ALJ's  ID,  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation,  are  or  will  be  available  for 
inspection  diuing  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  (Commission,  500  E 
Street  S.W.,  Washington,  D.C  20436, 
telephone  202-205-20(X).  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  C^neral  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(ht^://www.u6itc.gov  or  ftp:// 
ftp.usitcgov). 

Issued:  December  11, 1997. 

By  order  of  the  Conunission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  97-32948  Filed  12-15-97;  8:45  am) 

aaUNQ  CODE  71B0-02-P 


DEPARTMENT  OF  JUSTICE 

Notics  Of  Lodging  of  Conssnt  Decree 
Pursuant  to  the  CIsan  Air  Act  C'CAA") 

.  Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
Barber  6"  Sons  Tobacco  Company,  d.b.a. 
Barber  &■  Sons  Aggregates.  Civil  Action 
No.  97-1540-CV-W-2,  was  lodged  on 
November  25, 1997.  with  the  United 
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State*  District  Court  for  the  Western 
District  of  Missouri.  The  proposed 
Consent  Decree  resolves  claims  brought 
by  the  United  States,  on  behalf  of  the 
Environmental  Protection  Agency, 
pursuant  to  the  Clean  Air  Act.  42  U.S.C 
7401  et  feq.,  arising  from  Barber  ft  Sons 
Tobacco  Company,  d.b.a.  Barber  ft  Sons 
Aggregates'  ("Barber")  ownership  and 
operation  of  a  non-metallic  mineral 
processing  plant,  specifically  a 
limestone  quarry,  located  in  Lee's 
Summit.  Missouri. 

The  Complaint  alleges  that  Barber  is 
liable  for  violations  of  the  CAA  for 
bilure  to  comply  with  notice  and 
testing,  reporting,  and  permitting 
requirements.  The  proposed  Consent 
Decree  requires  Defendant  Barber  to  pay 
a  civil  penalty  of  $300,865.  The 
proposed  Consent  Decree  further 
requires  future  compliance  by 
Defendant  Barber  with  the  CAA. 
regulations  promulgated  thereunder, 
and  the  Missouri  State  Implementation 
Plan. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environment  ft  Natural 
Resources  Division.  Department  of 
Justice.  P.O.  Box  7611,  Ban  Franklin 
Station.  Washington.  D.C  20044.  and 
refer  to  United  State*  v.  Barber  &■  Son* 
Tobacco  Company,  d.b.a.  Barber  Br  Son* 
Aggregate*,  DOJ  number  90-5-2-1- 
2119. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney.  1201  Walnut 
Street.  Suite  2300.  Kansas  City. 
Missouri;  and  the  Consent  Decree 
Library.  1120  G  Street.  N.W..  4th  Flow. 
Washington.  D.C  20005.  (202)  624- 
0892.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtaiiied  by  mail  or  in 
person  from  the  Consent  Decree  Library. 
When  requesting  a  copy  of  the  proposed 
Conscmt  Decree,  please  enclose  a  cbeck 
in  the  amount  of  $4.00  (25  cents  per 
page  reproduction  costs)  payable  to  the 
"Consent  Decree  Library." 
loelM.  Grass. 

Chief,  Bnvironnwntol  Enforcement  Section 
Environment  &  Natural  Reaourcea  Division. 
(FR  Doc  97-32906  PiM  12-16-97;  0:45  sm) 
mmm  oooa  44is-is-m 


DEPARTMENT  OF  JUSTICE 

Notice  Of  Lodging  of  Conaont  Doctm 
In  Unlt«d  StatM  v.  J4D  Entorprt— 6  of 
Ouluth,  Inc.  undor  thm  Ctoon  Air  Act 

Notice  is  hereby  given  that  a  Consent 
Decree  in  United  States  v.  fS-D 
Enterprises  ofDuluth.  Inc..  No.  S-95- 
298  (PAM/RLE)  (D.  Minn.),  has  been 
entered  into  by  the  United  States  on 
behalf  of  U.S.  EPA  and  )&D  Enterprises 
ofDuluth.  Inc.  ("J&D")  and  lodged  with 
the  Court  on  November  21. 1997.  The 
proposed  Consent  Decree  resolves 
certain  claims  of  U.S.  EPA  against  J&D 
under  Section  112  of  the  Clean  Air  Act 
and  the  asbestos  NESHAP  regulations. 
40  C.F.R.  Part  61,  Subpart  M,  with 
respect  to  an  operation  located  at  923 
Shepard  Road  in  Saint  Paul.  Ramsey 
County.  Minnesota.  Under  the  Decree, 
J&D  will,  inter  alia,  pay  the  United 
SUtes  a  civil  penalty  of  $27,500. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  30  days  following 
the  publication  of  this  Notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  tlie 
Environment  and  Natiiral  Resources 
Division,  Department  of  Justice, 
Washington.  DC.  20530.  and  should 
refer  to  United  State*  v.  J&D  Enterprises 
ofDuluth.  Uk..  D.J.  Ret  No.  90-5-2-1- 
1427B. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
MinnesoU.  300  South  Fourth  Street. 
Minneapolis,  MN  55415;  the  Region  5 
Office  of  the  United  SUtes 
Environmental  Protection  Agency,  77 
W.  Jacluon  Blvd..  Chicago,  IL  60604; 
and  at  the  Consent  Decree  Library.  1 120 
G  Street.  N.W.,  4th  Floor.  Washington. 
D.C.  20005  (202-624-0692).  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  tlie 
Consent  Decree  Library.  1120  G  Street, 
N.W..  4th  Floor.  Washington.  D.C. 
20005.  In  requesting  a  copy  of  the 
proposed  Consent  Decree,  please 
enclose  a  cbecl^  in  the  amount  of  $9.75 
(25  cents  per  page  for  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 


Section  Chief,  Environmental  Enforcement 
Section.  Environmental  and  Natural 
Resources  Division. 

IFR  Doc.  97-32904  Filed  12-16-47:  8:4S  am] 
MJUNO  oooa  4410-tS-M 


DEPARTMENT  OF  JUSTICE 

Notico  of  Lodging  of  Consont  Docroo 
Pursuant  to  tlw  CIson  Air  Act 

Notice  is  hereby  given  that  on 
November  25.  1997.  a  proposed  Consent 
Decree  in  Uidted  State*  versus  M&O 
Environmental  Company,  et  al.,  Civil 
No.  1:P6-CV-1786,  was  lodged  with  the 
Unite..  Jtates  District  Court  for  the 
Northern  District  of  Illinois.  This 
Consent  Decree  resolves  claims  against 
M  &  O  Environmental  Company,  Inc. 
("M  &  O").  for  violations  of  Sections  112 
and  114  of  the  Qean  Air  Act  ("Act").  42 
U.S.C  §§  7412  and  7414,  and  various 
worl^  practice  standards  and  notice 
requirements  promulgated  as  part  of  the 
National  Emission  Standard  for 
Hazardous  Air  Pc^lutants  for  asbestos 
("asbestos  NESHAP"). 

The  Consent  Decree  requires  M  &  O 
(1)  pay  $100,000  in  civil  penalties;  (2) 
mutnfin  compliance  with  the  asbestos 
NESHAP  and  the  Act;  (3)  report  to  EPA 
on  a  monthly  basis  the  statiu  of  all 
asbestos  abatement  work  undertaken  by 
M  &  O  in  tlw  previous  month,  and  (4) 
implement  cmtain  managerial  and 
operational  measurements  to  ensure  M 
&  Cs  continuous  compliance  with  the 
asbestos  NESHAP  and  the  Act 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  D.C.  20530.  and  should 
refer  in  United  State*  versus  M8rO 
Environmental  Company,  et  al.,  D.J.  Ret 
90-5-2-1-1885. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  Northern  District  of  Dlinois, 
Everett  McKinley  Dirksen  Building. 
Fifth  Floor.  219  South  Dearborn  Street. 
Chicago  Illinois  60604.  at  the  Region  V 
Office  of  the  Environmental  Protection 
Agency.  200  West  Adams  Street. 
Chicago.  Illinois,  and  at  the  Consent 
Decree  Ubrary,  1120  G  Street.  N.W..  4th 
Floor,  Washington.  D.C  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Ubrary.  1120  G  Street.  N.W.,  4th 
Floor.  Washington.  D.C.  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $26.75  (25  cents 
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per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
|oel  Grass, 

Qiief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  97-32905  Filed  12-16-97;  8:45  am) 
SaUNQ  COOC  441S-1S-M 

DEPARTMENT  OF  JUSTICE 

Notice  Of  L4Xlging  of  Consent  Decree 
Under  tlie  Comprelienslve 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy.  28  CFR  §  50.7.  notice  is  hereby 
given  that  a  proposed  Consent  Decree 
with  ASARCO  in  United  States  v. 
Trinity  Industries.  Inc..  et  al..  No.  97- 
2598-EEO,  was  lodged  on  November  24, 
1997,  with  the  United  States  District 
Court  for  the  District  of  Kansas. 

In  this  action  the  United  States  sought 
the  recovery  oT  response  costs  it 
incurred  at  the  Kansas  City  Structural 
Steel  Site  in  ICansas  City,  Kansas.  The 
Consent  Decree  provides  that  ASARCO 
will  pay  to  the  United  States  $318,212 
of  approximately  $450,000  in 
outstanding  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Qimments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  D.C.  20530,  and 
should  refer  to  United  States  v.  Trinty 
Industries.  Inc.,  et  al.,  DOJ  Ret  #90-11- 
2-789B. 

The  proposed  Consent  I>ecree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  500  State  Avenue,  Suite 
360,  Kansas  Qty,  Kansas  66101;  the 
Region  7  office  of  the  Environmental 
Protection  Agency,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  N.W..  4th  Floor,  Washk^on, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtidned  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W..  4th  Floor,  Washington.  D.C. 
20005.  In  requesting  a  copy  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  S4.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
led  M.  GrtMS. 

Chief,  Environmental  Enforcement  Section. 
[FR  Doc.  97-32907  FUed  12-16-7;  8:45  am) 

■LUHS  oooa  441fr-1i-M 


DEPARTMENT  OF  LABOR 

OfHce  of  the  Secretaiy 

Submission  for  0MB  Emergency 
Review;  Comment  Request 

The  Department  of  Labor  has 
submitted  the  following  (see  below) 
information  collection  request  (ICR), 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperworii 
Reduction  Act  of  1995  (PRA95)  [44 
U.S.C  3506).  OMB  approval  has  been 
requested  by  January  2, 1998.  A  copy  of 
the  ICR.  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor 
Departmental  Clearance  Officer.  Todd  R. 
Owen,  at  (202)  219-5095.  ext.  143. 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
the  Office  of  Information  and  Regulatory 
AfEairs,  ATTN:  OMB  Desk  Officer  for 
the  Employment  and  Training 
Administration.  Office  of  Management 
and  Budget,  Room  10235.  Washington, 
DC  20503.  (202)  395-7316.  The  Office  of 
Management  and  Budget  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  tfaie  agency,  including 
whether  the  information  ¥vill  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collectiDn  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  informatron  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Indian  and  Native  American 
Welfare-to-Work  Programs. 

Frequency;  Quarterly  (report 
submission). 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  130 
(estimated). 

Total  Responses:  1.040. 

Estimated  Time  Per  Respondent:  9 
hours. 

Total  Burden  Hours:  9.360. 


Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintaining):  $3 .000 ,000.00  per  year 
(program  administrative  costs). 

Description:  This  ICR  is  associated 
with  the  issuance  of  forms  and 
instructions  necessary  to  report  on 
activity  conducted  under  the  Indian  and 
Native  American  Welfare-to-Work  (INA 
WtW)  program.  The  ICR  concerns  the 
submission  of  program  and  financial 
reports  by  Federally-recognized  tribes 
and  Alaska  Native  entities  (or  cons<Htia 
thereof)  awarded  grants  under  the  INA 
WtW  program.  These  reports  will 
document  empfoyment  activity 
conducted  by  INA  WtW  grantees  who 
provide  employment  services  to  adult 
recipients  of  benefits  under  the 
Temporary  Assistance  for  Needy 
Families  (TANF)  program,  established 
by  Pub.  L.  104-193  (the  Personal 
Responsibility  imd  Work  Opportunity 
Reconciliation  Act  of  1996,  commonly 
called  the  "Welfare  Reform  Act"). 

Infrirmation  submitted  on  these 
reports  will  be  utilized  by  the 
Department  to  evaluate  the  success  of 
individual  INA  WtW  programs  and  to 
provide  data  for  reports  to  Congress  and 
the  White  House  on  the  success  of  the 
overall  INA  WtW  program.  These 
instructions  and  forms  are  beii^  issued 
in  conjimction  with  the  publication  of 
the  Interim  Final  Rule  governing  the 
INA  WtW  program  in  compliance  with 
the  requirements  of  section 
412(a)(3)(C)(ui)  of  die  Social  Security 
Act.  as  amended  by  section  5001(c)  of 
Pub.  L.  105-33  (the  Balanced  Bud^st 
Act  of  1997).  This  emergency  clearance  .' 
is  necessary  to  enable  the  Department  to 
implement  the  INA  WtW  program  as 
close  to  the  legislatively-mandated 
beginning  date  of  October  1. 1997 
(Fiscal  Year  1998)  as  possible.  Also, 
quick  implementation  of  the  INA  WtW 
program  is  desirable  because  many 
TANF  recipients  are  reaching  the 
exhaustion  of  their  benefits,  due  to  the 
time  limits  for  receiving  those  benefits 
imposed  by  Pub.  L.  104-193  (the 
"Welfare  Reform  Act"). 
Todd  R.  Owen, 

Departmental  Clearance  Officer. 
(FR  Doc.  97-32942  Filed  12-16-97;  8:45  ami 
HLUNQ  COOC  46IS-I0-M 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureeu  of  Intemational  Labor  Affairs; 
U.8.  National  Administrative  Office; 
Nortti  American  AQreement  on  Lstnu 
Cooperation;  Notice  of  Requeet  for 
Comment 

AOBtCY:  OtBce  of  the  Secrataiy,  Labor. 
action:  Notice. 

SUftNIAItY:  Article  10(lKa)  of  the  North 
American  Agreement  on  Labor 
Cooperation  (NAALC)  calls  for  the 
Council  for  the  Commiuion  for  Labor 
Cooperation  to  review  the  operation  and 
effectiveness  of  the  NAALC  within  four 
years  of  its  entry  into  force.  In  order  to 
undertake  the  review,  the  Council 
agreed  to  a  process  which  includes 
seeking  public  input.  A  notice  was 
issued  (62  Fed.  Reg.  61552).  The  time 

Kriod  within  which  to  comment  is 
ing  extended.  Written  comments  are 
requested. 

IMTIS:  Written  comments  on  the 
operation  and  effectiveness  of  the 
NAALC  should  be  submitted  by  January 
30, 1998. 

ADOWCIICT:  Send  written  comments  to 
the  U.S.  National  Administrative  Office. 
U.S.  Department  of  Labor,  Room  C- 
4327,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210  or  the 
Secretariat,  Commission  for  Labor 
Cooperation,  350  North  St.  i^ul.  Suite 
2424.  Dallas.  Texas  75201-4240. 
RM  RNITHCR  ■aXJWMATION  CONTACT: 
Irasema  T.  Garza.  Secretary,  U.S. 
National  Administrative  Office, 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  C-4327, 
Washington,  DC  20210.  Telephone: 
(202)  501-6653  (this  is  not  a  toll-free 
number). 

SUPPLOfKNTARY  MTONMATKM:  The  North 
American  Agreement  on  L,abor 
Cooperation  (NAALC)  was  signed  by  the 
PiesidenU  of  the  United  States  of 
America,  and  of  the  United  Mexican 
States,  and  the  Prime  Minister  of 
Canada  in  September  1993  and  entered 
into  force  on  January  1, 1994.  Article 
10(l)(a)  of  the  NAALC  provides  that  the 
Council  shall  "oversee  the 
implementation  and  develop 
recommendations  on  the  further 
elaboration  of  this  Agreement  and,  to 
this  end,  the  Council  shall,  within  four 
years  after  the  date  of  entry  into  force 
of  this  Agreement,  review  its  operation 
and  effiectiveness  in  light  of  the 
experience  *  *  *."  The  Council  agreed 
to  a  process  of  review  that  includes 
issuing  an  invitation  for  written  public 
comments  on  the  operation  and 
efiectiveness  of  the  NAALC.  Written 


comments  may  be  made  to  the  National 
Administrative  OfBce^r  to  the 
intemational  Secretariat.  1\ny  comments 
received  by  the  U.S.  National 
Administrative  office  will  be 
transmitted  vert>atim  to  the  Secretariat, 
which  has  been  delegated  the 
responsibility  by  the  Council  to  oversee 
the  review  process. 

Signed  at  Washington,  DC  on  Dacamber  11, 
1997. 

IrMsma  T.  Gatxa. 

Seavtary,  U.S.  National  Adminittrathn 
Office. 
(FR  Doc.  97-32941  Filed  12-16-97;  8:49  am] 

COOK  4Sia-lS-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 


Collection 
Collection; 


(Deeket  Na  ICft  •7-4q 

AQency  liifuiiiiation 
ACuvroee.  rropoeec 
Comment  Requaat; 
CommunlcaUon 


action:  Extension  of  comment  period: 
Supplemental  Information. 


On  November  21, 1997,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  published  a 
Federal  lagialiir  notice  soliciting 
comments  concerning  the  propoeed 
extension  of  the  information  collection 
request  for  the  Hazard  Communication 
Standard  29  CFR  1910.1200;  1915;  1918; 
1926,  and  1928.  With  this  notice.  OSHA 
is  providing  supplemental  information 
and  extending  the  close  of  the  comment 
period  from  January  20, 1998  to 
February  19.  IMS. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
AOOAESSES  section  below  on  or  before 
February  19,  1998. 

AOOMSSCS:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  lCR-g7-46,  U.S.  Department  of 
Labor.  Room  N-2625,  200  Constitution 
Ave.  NW,  Washington,  D.C  20210, 
telephone  (202)  219-7894.  Written 
comments  limited  to  10  pages  or  less  in 
length  may  also  be  transmitted  by 
facsimile  to  (202)  219-5046. 

FOR  nmTNBi  mnnuutOM  contact: 
Adrian  Corsey.  Directorate  of  Health 
Standards  Programs.  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor,  Room  N-3718, 
200  Constitution  Ave.  NW,  Washington, 
D.C  20210.  Telephone:  (202)  219-7075 
extension  105.  Copies  of  the  referenced 
information  collection  request  are 
available  for  inspection  and  copying  in 


the  Docket  Office  and  will  be  mailed  to 
persons  who  request  copies  by 
t^ephoning  Adrian  Corsey  (202)  219- 
7057  extension  105.  or  Barl>ara  Bielaski 
on  219-8076,  extension  142.  For 
electronic  copies  of  the  Hazard 
Communication  Information  Collection 
Request,  contact  the  Labor  News 
Bulletin  Board  (202)  219-4784;  or 
OSHA's  WebPage  on  kitemet  at  http:// 
WMTw.osha.gov/  and  click  on  standards. 
SUPPI^MBirTARY  MFOMHATION:  OSHA 
requested  public  comment  on  the 
proposed  extension  of  the  Hazard  . 
Communication  Standard  (HCS) 
Information  Collecrtion  Request  on 
November  21, 1997  (92  FR  62355).  The 
deadline  for  submitting  comments  was 
January  20, 1998.  The  November  21. 
1997,  Federal  Register  notice  estimated 
the  total  burden  hours  for  hazard 
commtmication  to  be  7,301,762  hours. 
This  notice  provides  additional 
information  reqarding  the  burden  hour 
estimate.  Specifically,  the  Agency  is 
proposing  to  reduce  the  biuden  hours 
for  HCS  from  13,198,751  to  7,301.762 
hours,  a  burden  reduction  of  5.896,991 
hotus.  The  majority  of  this  burden 
reduction  resulted  when  the  Agency 
eliminated  the  burden  it  had  assigned  to 
the  task  of  affixing  labels  to  certain 
containws.  Under  the  implementing 
rules  and  regulations  of  the  Paperwork 
Reduction  Act.  activities  that  are  normal 
and  customary  are  not  counted  when 
assfttsing  the  burden  associated  with  a 
collection  of  information.  The  Agency 
believes  that  placing  labels  on 
containers  is  a  normal  and  customary 
business  practice  for  manufacturers  and 
importars  of  hazardous  chemicals. 
OSHA's  revised  estimates  include  only 
the  burden  to  develop  (i.e.,  determine) 
the  specific  information  required  by 
OSHA's  Hazard  Communication 
Standard  that  is  beyond  normal  and 
customary  business  practices.  To 
support  the  Agency's  belief  that  affixing 
labels  in  normal  and  customary,  OSHA 
points  out  that  the  Environmental 
Protection  Agency,  the  Department  of 
Transportation,  the  Consumer  Product 
Safety  Commission,  and  the  Food  and 
Drug  Administration  require  labeling.  In 
addition,  intemational  standards  require 
labeling.  OSHA  also  believes  that 
manufacturers  normally  affix  labels  to 
identify  and  promote  their  products. 
In  the  November  21. 1997  Federal 
Kagister  Notice  on  this  collection  of 
information,  OSHA  did  not  fiilly 
explain  how  it  arrived  at  its  estimated 
reduction.  For  this  reason  OSHA 
believes  it  is  reasonable  and  appropriate 
to  provide  this  supplemental 
informatioti  and  to  give  commenters  an 
additional  30  days  to  comment  on  the 
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Information  Collection  Request 
(paperwork  package).  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  December  9. 1997. 

Adan  M.  FinkaL 

Dindm;  Directorate  of  Health  Standards 
Pngnimt. 

[FR  Doa  97-32863  Filed  12-16-97;  8:45  am] 

MUNO  CODE  4S1»-a»4l 


NATIONAL  ARCHIVES  AND  RECORDS 
A0MM8TRATION 

PtMic  Evaluation  of  NARA  Atcfiival 
Infonnation  Locator  (NAIL) 

AOBICY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice. 


r:  NARA  is  inviting  the  public 
to  participate  in  an  evaluation  of  its 
pn>tot]rpe  online  information  system, 
the  NARA  Archival  Information  Locator 
(NAIL). 

As  part  of  its  Electronic  Access 
Project,  NARA  is  constructing  a 
nationwide,  integrated  online 
information  delivery  system.  The 
project,  a  priority  under  the  agency's 
Strategic  Plan,  will  eventually  result  in 
a  virtual  card  catalog  of  all  NARA 
holdings  nationwide,  including  those  in 
the  Presidential  libraries  and  regional 
archives.  In  addition,  copies  of  some  of 
NARA's  most  popular  and  significant 
manuscripts,  photographs,  sound 
recordings,  maps,  dirawings  and  other 
documents  will  be  digitized  and 
available  for  researchers  to  view  online 
through  the  catalog. 

To  complete  the  final  functional 
requirements  for  the  catalog.  NARA  is 
undertaking  an  evaluation  of  its 
prototype,  the  NARA  Archival 
Information  Locator  (NAIL).  All 
members  of  the  public  «re  invited  to  use 
NAIL  and  to  ccHnment  on  its  ease  of  use, 
functionality,  and  terminology. 

NAIL  can  be  accessed  on  the  World 
Wide  Web  at  http://www.nara.gov/nara/ 
nail.html. 

DATES:  Comments  should  be  received  by 
January  31, 1998. 

AOORESSES:  Comments  can  be  sent 
through  the  online  comments  link  in 
NAIL  or  by  e-mail  to 
nail.mailbioxOarch2.nara.gov. 


Dated:  December  10, 1997. 
L.  Rajrnolds  CalKmn, 

Assistant  Archivist  for  Human  Resources  and 
Information  Services. 

[FR  Doc.  97-32914  Hied  12-16-97;  8:45  am] 

BNJJNQ  CODE  TS1S-«1-» 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Ucenaas  Involving  No  Significant 
Haianis  Considerations 


Badcgronnd 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Conunission  or  NRC  stafi)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  td  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  opiating  license 
upon  a  determination  by  the 
Conunission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includm  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  November 
21. 1997,  through  December  5, 1997. 
The  last  biweekly  notice  was  published 
on  December  3. 1997  (62  FR  63970). 

NotiGe  of  C^OBsideration  of  faanaiioe  of 
Amendmenta  to  Facility  Opereting 
Licenaea,  Propoaed  No  ^gnificant 
Hazards  Clonsideratian  Dalanniiiation, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  tlut  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
difierent  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seekii^  public 
comments  on  this  proposed 


determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  mnUng  any  final 
determination. 

Normally;  the  Commission  will  itot 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circimutances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  wiU  publish  in  die 
Fed««l  Register  a  notice  of  issuance 
and  provide  for  opportiuiity  for  a 
hearing  after  issuance.  The  Commissicm 
expects  that  the  need  to  take  this  action 
Mrill  occur  very  infrequenUy. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  KegialBr 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22.  Two  White 
Flint  North.  11545  Rockville  Pike. 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Fedoal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington.  DC  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  disctused 
below. 

By  January  16. 1998.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wrishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  mth  the 
Conunission 's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  ciurent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC  and  at  the  local  public 
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document  room  for  the  particular 
fiKiility  Involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  Bled  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  • 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceediixg  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  pnson  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  confermice  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  s(>ecificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 


matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  feils  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
mtnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  efiiactive, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  iasiiance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC.  by  the  above  date.  A 
copy  of  the  petition  shoiild  also  be  sent 
to  the  Office  of  the  GeoeFal  Counsel. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
fectors  specified  in  10  CFR 
2.714(aKlMiHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC.  and  at  the  local  public 


document  room  for  the  particular 
facility  involved. 

Commonwealth  Ediaoo  Compaay, 
Docket  Nee.  STN  50-454  and  STN  50- 
455.  Byron  Station,  UnM  Noa.  1  and  2. 
G^  County,  Illinois.  Docket  Noa.  STN 
50^456  and  STN  50-457,  Broklwoed 
SUtion,  Unit  Noa.  1  and  2,  Will  County, 
Illinois 

Date  of  amendment  nquegt:  Februaiy 
28. 1997. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Byron  and  Braidwood  Technical 
Specifications  (TS)  Sections  3/4.4.5, 
"Steam  Generators,"  and  3/4.4.8, 
"Reactor  Coolant  System  Specific 
Activity,"  for  both  the  Byron  Sution. 
Units  1  and  2,  and  the  Braidwood 
Station.  Units  1  and  2.  The  intent  of 
these  proposed  revisions  is  to  restore  for 
both  Byron.  Unit  1.  and  Braidwood, 
Unit  1,  the  original  TS  related  to  steam 
generator  (SG)  inspections  and  the 
primary  coolant  dose  equivalent  iodine- 
131  (DEI)  concentrations.  These 
amendments  wrill  become  effective 
when  the  original  steam  generators 
(OSG)  which  are  Westinghouse  Model 
D4  SGs,  are  removed  and  the 
replacement  steam  genereton  (RSG) 
made  by  Babcock  and  Wilcox, 
Intranational  (BWI).  are  installed.  The 
RSGs  are  presently  being  installed  at 
Byron.  Unit  1.  while  the  RSGs  will  be 
installed  at  Braidwood.  Unit  1.  in  fell 
1998. 

The  SG  inspection  methodology, 
inspection  frequency,  reporting 
requirements  and  acceptance  criteria  for 
the  RSGs  in  both  Byron.  Unit  1.  and 
Braidwood.  Unit  1.  will  revert  to  the 
TSs  for  the  OSGs  before  several  prior 
license  amendments  incorporated  into 
the  TSs:  (1)  The  interim  plugging 
criteria  (JPC)  consistent  with  Gennic 
Letter  (GL)  95-05;  (2)  the  F*  criteria  for 
the  SG  tube  expansions  into  the 
tubesheet:  and  (3)  the  criteria  for 
repairing  SG  tubes  using  either 
Westinghouse  laser  welded  sleeves  or 
Combustion  Engineering  tungsten  inert 
gas  (TIG)  welded  sleeves.  The  TSs 
applicable  to  Byron.  Unit  2.  and 
Braidwood.  Unit  2,  both  of  which  have 
Westinghouse  Model  D5  SGs.  remain 
unchanged  except  for  designating  them 
in  the  TSs  as  model  D5  SGs. 

With  respect  to  the  limiting  value  of 
the  DEI  primary  coolant  concentration, 
both  the  Byron,  Unit  1,  TSs  and  the 
Braidwood.  Unit  1.  TSs  will  revert  from 
their  present  TS  limit  of  0.35  to  1.0 
microcuries  per  gram.  A  license 
amendment  request  to  lower  the  Bjrron. 
Unit  1.  TS  DEI  limit  from  0.35  to  0.20 
microcuries  per  gram  was  submitted  on 
January  31. 1997,  but  this  request  was 
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subsequently  withdrawn  on  November 
11, 1997,  because  the  RSGs  were  being 
installed  in  the  Byron,  Unit  1,  refueling 
outage  which  started  in  early  November 
1997.  A  license  amendment  request  to 
lower  the  Braidwood,  Unit  1,  TS  DEI 
limit  from  0.35  to  0.10  microcuries  per 
gram  was  submitted  on  September  2, 
1997.  Action  on  this  request  is  still 
pending  but  in  any  case,  will  not  affect 
the  subject  license  amendment  request 
for  Braidwood,  Unit  1 ,  because  the 
September  2. 1997,  request  is  only 
applicable  to  the  OSGs  which  are 
presently  using  the  IPC  that  were 
originally  incorporated  into  the  TSs  on 
November  9, 1995.  The  applicable  bases 
sections  of  the  Byron,  Unit  1,  TSs  and 
Braidwood,  Unit  1,  TS  will  also  be 
revised  to  reflect  the  TS  changes 
discussed  above. 

Basis  for  proposed  no  significcmt 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented    ■ 
below: 

1.  The  proposed  cliange  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Due  to  design  difierenoes  between  the 
replacement  Steam  Generators  (RSGs)  and 
OSGs,  tlie  snalyses  supporting  the 
application  of  the  F*  and  volt^e-based 
repair  criteria  do  not  apply  to  the  RSGs.  Also, 
the  analyses  supporting  sleeving  repair  by 
the  Westinghouse  laser  welded  or 
Combustion  Engineering  Tungsten  Inert  Gas 
(TIG)  welded  sleeving  methodologies  do  not 
apply  to  tlie  RSGs  due  to  the  design 
diSarences.  The  RSG  and  OSG  tube  bundle 
configurations  are  similar,  however,  the  RSG 
tubes  are  smaller  in  diameter,  constructed  of 
Inconel  Alloy  690  instead  of  Alloy  600.  and 
supported  by  stainless  steel  lattice  grids 
instead  of  this  drilled  caifoon  steel  plates  used 
in  the  OSGs.  The  RSG  tubes  are  hydraulically 
expanded  into  the  tube  sheet  during  initial 
assembly.  The  ItSG  upper  tube  bimdle  shape 
consists  of  tubes  mth  continuous,  smooth, 
long  radius  bends. 

The  structiual  analysis  demonstrates  that 
the  tube  integrity  is  maintained  for  a  Main 
Steam  line  .Break  (MSLB)  occurring  during 
normal  full  power  operation.  The  structural 
evaluation  of  the  tubing  for  faulted 
conditions  was  perfdnDed  in  accordance 
with  the  ASME  Boiler  and  Pressure  Vessel 
Code  Section  III  requirements.  The  tube 
material  selection  and  size  exceed  the 
strength  requirements  of  the  existing  steam 
generators.  Comparison  of  the  Alloy  690  tube 
material  used  in  the  RSGs  with  the  Alloy  600 
tube  material  in  the  OSGs  show  that  the  RSG 
material  strength  characteristics  are  as  good 
as  or  better  tlum  those  of  the  existing  design. 
A  comparison  of  the  stress  marginii  of  the 
RSG  and  OSG  show  that  the  stress  margin  in 
the  RSG  tubes  exceed  the  stress  margin  in  the 
OSG  tubes. 


RSG  portions  of  the  reactor  coolant 
pressure  boundary  are  designed  to  permit 
periodic  inspection  and  testing  of  important 
areas  and  features  to  assess  structural  and 
leak-tight  integrity.  ASME  Section  XI. 
provides  the  depth  of  an  allowable  outside 
diameter  (O.D.)  flaw  for  tubes  in  service.  The 
RSG  has  tubing  tabricated  from  SB-163 
material  (Inconel  Alloy  690)  which  is 
examined  by  eddy  ciurent  n>ethods  to  the 
requirements  of  ASME  Section  m,  NB-2550. 
The  tubing  has  a  radius  to  thickness  (r/t)  ratio 
less  than  8.70.  In  accordance  with  ASME 
Section  XI,  for  tubing  having  an  r/t  ratio  of 
less  than  8.70,  the  depth  of  an  allowable  O.D. 
flaw  shall  not  exceed  40%  of  the  nominal 
tube  wall  thickness. 

The  potential  for  tube  rupture  is  not 
increased  from  the  OSGs  as  demonstrated  in 
the  qualification  analysis  and  testing  for  the 
RSGs.  The  program  for  periodic  inservice 
inspection  of  the  steam  generators  moniton 
the  integrity  of  the  SG  tubing  to  ensure  that 
there  is  sufficient  time  to  takis  proper  and 
timely  corrective  action  if  any  tube 
degradation  is  detected.  Therefore, 
installation  of  the  RSGs  will  not  increase  the 
probability  of  the  occurrence  of  primary-to- 
secondaiy  leakage  or  a  steam  generator  tube 
rupture  (SGTR)  during  normal  or  accident 
conditions. 

The  design  basis  doses  calculated  for 
postulated  accidents  involving  degradation  of 
SG  tubes,  such  as  SGTR  and  MSLB  accidents, 
as  presented  in  UFSAR  [Updated  Final  Safisty 
Analysis  Report]  Chapter  15  accident 
analysis  have  been  evialuated  and  are 
decreased  by  installation  of  the  RSGs  and 
restoration  of  the  RCS  activity  limit  to  1.0 
microcuries/gm.  The  decrease  in  ofibite  dose 
is  primarily  due  to  the  smaller  RSG  tube 
diameter  and  less  primary-to-secondary 
transfer  during  the  event.  The  dose 
calculations  are  performed  consistent  with 
NUREC-0800,  "Standard  Review  Plan"  and 
ensure  site  boundary  doses  are  within  a  small 
fraction  of  the  Tide  10  Code  of  Federal 
Regulations  Part  100  (10  CFR  100) 
requirements.  Therefore,  the  change  does  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

Limiting  the  applicaUIity  of  TS  (Hovisions 
to  a  specific  cycle  or  SG  type  are 
administrative  changes  in  tliat  they  provide 
clarification  consistent  with  current  analyses 
and  do  not  involve  a  significant  increase  in 
tlie  probability  or  consequences  of  an 
aocidem  previously  evaluated. 

Thoefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Restricting  application  of  IPC,  F*  and 
sleeving  methodologies  to  the  OSGs  and 
reinstating  an  RCS  activity  limit  of  1.0 
microcuries/gm  upon  installation  of  the  RSGs 
will  notintroduce  significant  or  adverse 
changes  to  the  plant  design  basis  that  coidd 
lead  to  a  new  or  different  kind  of  accident 
being  created.  The  RSG  tubing  meets  the 
requirements  of  General  Design  Criteria 


(GDC)  14. 15.  30.  31.  and  32  of  10  CFR  50. 
Appendix  A.  The  RSG  tubing  has  been 
designed  and  evaluated  consistent  with 
ASME  Code  Section  ID  criteria  and  the 
inspection  criteria  for  the  RSGs  is  consistent 
with  ASME  Code  Section  XI  criteria.  The 
RSGs  have  thermally  treated  Inconel  Alloy 
690  tubes  which  are  hydraulically  expanded 
into  the  tube  sheet  during  initial  assembly. 
Alloy  690  is  more  resistant  to  stress  corrosion 
cracking  (SCC)  than  Alloy  600  which  is  used 
in  the  OSG  tubing.  Overall  tube  bundle 
structiual  and  leakage  integrity  is  maintained 
at  a  level  consistent  with  or  better  than  the 
originally  supplied  tubing  during  all  plant 
conditions. 

ComEd  will  continue  to  apply  the  TS 
maximum  primary-to-secondary  leakage  limit 
of  150  gpd  (0.1  gpm)  through  any  one  SG  at 
Byron  and  Braidwood  to  help  preclude  the 
potential  for  excessive  leakage  during  all 
plant  conditions.  The  EPRI  reconunended 
150  gpd  limit  provides  for  leakage  detection 
and  plant  shutdown  in  the  event  of  an 
unexpected  tube  leak  and  precludes  the 
potential  for  excessive  leakage  or  tube  burst 
in  the  event  of  a  Main  Steam  Line  Break  or 
under  Loss  of  Coolant  Accident  conditions. 

Limiting  the  applicability  of  TS  provisions 
to  a  specific  cycle  or  SG  type  are 
administrative  changes  in  that  they  provide 
clarification  consistent  with  current  analyses. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  difEerant 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Restricting  application  of  IPC,  F*.  and 
sleeving  methodologies  to  the  OSGs  for 
which  the  supporting  analyses  apply,  does 
not  involve  a  reduction  in  a  '"•'■g'"  of  safety. 
The  RSG  tubing  has  been  shown  to  retain 
adequate  structural  and  leakage  integrity 
during  normal,  transient,  and  postulated 
accident  conditions  consistent  with  GDC  14. 
15,  30,  31,  and  32  of  10  CFR  50  Appendix 
A.  The  RSG  tubing  has  been  designed  and 
evaluated  consistent  with  the  maigins  of 
safety  specified  in  ASME  Code  Section  m. 
The  proposed  program  for  periodic  inservice 
inspection  of  the  replacement  steam 
generators  monitors  the  integrity  of  die  SG 
tubing  to  ensure  that  there  is  sufficimt  time 
to  take  proper  and  timely  corrective  action  if 
any  tube  degradation  is  present.  The 
proposed  program  is  consistent  with  the 
Standard  Technical  Specifications. 

The  Unit  1  RCS  dose  equivalent  1-131  limit 
is  being  raised  upon  installation  of  the  RSGs 
to  eliminate  the  compensatory  lower  limit 
that  was  adopted  in  conjunction  with  IPC  far 
the  existing  Westinghouse  D4  SGs.  With  the 
RCS  activity  Umit  returned  to  the  Standard 
Technical  Specification  value  of  1.0  |mu)Ci/ 
gm,  the  assessment  of  postulated  UFSAR 
Chapter  15  accidents  (including  SGTR  and 
MSLB)  has  concluded  that  the  calculated 
design  basis  doses  presented  in  Chapter  15 
are  not  adversely  impacted  by  the  RSGs.  This 
ensures  that  the  resulting  2-hour  dose  rates 
at  the  B3rron  and  Braidwood  site  boundaries 
will  not  exceed  an  appropriately  small 
fraction  of  10  CFR  100  dose  guideline  values. 
Limiting  the  applicability  of  TS  provisions 
to  a  specific  cycle  or  SG  type  are 
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■dministntivs  changM  in  that  they  provide 
clarification  consistent  with  current  analyses. 
Therefore,  it  is  concluded  that  this  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety  with  respect  to  plant  safety 
aa  deAnad  in  the  UFSAR  or  the  Technical 
Specification. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NKC  staff 
propoaea  to  determine  that  the 
requested  amendments  involve  no 
si^ficant  hazards  consideration. 

Local  Public  Document  Room 
locatkut:  Pbr  Byron,  the  Byron  Publk 
Ubrary  District.  109  N.  Franklin,  P.O. 
Box  434,  Byron.  Illinois  61010;  for 
Braidwood.  the  Wilmington  Public 
Library,  201  S.  Kankakee  Street. 
Wilnungton,  Illinois  60481. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plara.  Chicago,  Illinois 
60603. 

NRC  Proiect  Director:  Robert  A.  Capra. 

Consuinera  Energy  Company,  Docket 
No.  50-2S5,  Palisadea  Plaat,  Van  Buren 
County,  Michigaa 

Date  of  amendment  request:  March 
26, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  contaiiunent  system  technical 
specifications  (TS)  contained  in  TS 
Sections  3.6  and  4.5.  The  licensee  ' 
classified  the  changes  as  "More 
Restrictive,"  "Less  Restrictive,"  and 
"Administrative."  "More  Restrictive" 
changes  include  reduction  of  the 
allowable  containment  pressure, 
addition  of  an  action  statement  defining 
action  to  be  taken  when  the 
containment  pressure  limit  is  exceeded, 
addition  of  a  restriction  on  containment 
temperature,  and  revision  of  the 
applicable  conditions  for  the 
containment  purge  valves  to  require  that 
the  valves  be  operable  above  210 
degrees  F  versus  the  cturent 
requirement  that  they  be  operable  above 
525  degrees  F.  "Leas  Restrictive" 
changes  include  addition  of  an 
allowance  to  enter  an  air  lock  through 
a  loclied  door  to  perform  maintenance, 
addition  of  an  allowance  to  open 
contaiiunent  isolation  valves  imder 
administrative  control,  revision  of  the 
applicable  conditions  for  containment 
pressure  to  exclude  the  cold  shutdown 
operating  condition,  and  addition  of  an 
exception  to  the  surveillance 
requirement  requiring  verification  of  the 
status  of  "locked-ckiaed"  manual 
iaolation  valvaa  after  a  refueling  outage 
to  exclude  requiring  such  verification 
for  valves  opened  imder  administrative 


control.  "Administrative"  changes 
include  the  deletion  of  containment 
isolation  valve  tables  and  component 
identifiers  from  the  TS  in  accordance 
with  Generic  Latter  91-08  ("Removal  of 
Component  Lists  firom  Technical 
Specifications")  and  editorial 
restructuring  of  the  affected  TS  sections 
to  clarify  the  remaining  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Each  proposed  change  has  been  classified 
as  "Administrative,"  "More  Restrictive,"  or 
"Less  Restrictive."  "Administrative"  and 
"More  Restrictive"  changes  are  discussed 
genarically;  "Leas  Restrictive"  rhanges  are 
discussed  individually. 

Five  of  the  proposed  changes  are  classified 
as  being  "Less  Restrictive": 

(C.I)  Allowance  in  LCO  [Limiting 
Condition  for  Operation]  3.6.1  to  enter  an  air 
lock  to  perform  maintenance. 

(C.2)  Allo«vai>ce  in  IjCO  3.6.1  to  open 
containment  isolation  valves  under 
administrative  control. 

(L2J  Revising  the  applicable  conditions  of 
LOO  3.6.2,  Containment  Praasuie  to  exclude 
Cold  Shutdown. 

0-2)  Exception  in  SR  [Surveillance 
Requirement!  4.5.3d  for  valves  opened  under 
administrative  control  as  allowed  by  LOO 
3.6.1. 

(?)  Allowance  in  SR  4.5.2  to  enter  an  air 
lock  to  perform  maintenance. 

Four  of  the  propoeed  changes  are  classified 
as  being  "More  Restrictive": 

(Ll)  Revising  LCO  3.6.2  to  reduce  the 
allowable  containment  pressure. 

(L3)  Addition  of  an  action  sUtement  to 
LOO  3.6.2.  Containment  Pressure. 

(K)  Addition  of  a  new  LCO  which  reatiicU 
Containment  Temperature. 

(M.2)  Revising  the  applicable  conditions 
for  LCO  3.6.5,  Purge  Valves. 

The  remaining  changes  are  all  classified  ss 
being  "Administrative". 

Do  the  propoeed  changea  Involve  a 
significaal  isBnase  in  the  probability  or 
Luiisequsneas  olaa  accident  previously 
evaluatadT 

1.  Changss  G.1,  G.2,  J.2,  and  P:  Proposed 
changes  G.l  and  P  allow  limited  access 
through  the  operable  door  of  an  air  lock 
when  the  other  dcx>r  is  inoperable:  current 
Technical  Specifications  (TS)  do  not 
Proposed  changes  G.2  and  ).2  allow 
uniaolating  containment  penetration  flow 
paths  intermittently  under  administrative 
control:  current  TS  do  provide  a  similar 
allowance,  but  only  for  one  specific 
penetration.  These  changes  cannot 
significantly  increase  the  probability  of  an 
accident  because  opening  an  air  lock  door  or 
a  containment  penetration  is  not,  itself,  an 
Initiator  and  does  not  affect  the  items' which 
are  initiators  of  any  analysed  accident. 

The  ability  to  open  the  operable  door  or  to 
■pan  a  containment  penetration,  even  if  it 
■sans  the  containment  boundary  is 


temporarily  not  intact,  does  not  significantly 
increase  the  consequences  of  an  accident 
previously  evaluated  because  of  the  low 
probability  of  an  event  that  could  pressurize 
the  containment  occurring  during  the  short 
time  the  operable  door  or  containment 
penetration  is  expected  to  be  open.  In  a  case 
where  containment  integrity  (or  containment 
operability)  is  lost  due  to  excessive  leakage, 
both  the  Palisades  Technical  Specifications 
and  the  Standard  Technical  Specifications 
(STS)  allow  one  hour  of  continued  operation 
for  its  restoration.  That  time  period  is 
allowed  without  regard  to  the  magnitude  of 
the  potential  leakage,  and  would  be  allowed 
even  if  both  personnel  air  lock  doors  [were] 
leaking  excessively.  The  additional 
allowance  of  permitting  the  operable  door  to 
be  opened  momentarily  for  entry  or  egress 
when  the  other  door  is  inopeteble  due  to 
excessive  leakage  would  not  significantly  add 
to  the  probability  of  containment  leakage  and 
the  resultant  consequences  of  an  accident 
Similarly,  the  allowance  to  open  any 
containment  penetration  intermittently  under 
administrative  control,  which  currently  is 
allowed  for  one  penetration,  would  not 
significantly  add  to  the  probability  of 
containment  leakage  and  the  resultant 
consequences  of  an  accident 

Therefore,  operation  of  the  Facility  in 
accordance  with  proposed  changes  G.l.  G.2, 
).2,  and  P  would  not  involve  a  significant 
increase  in  the  probabiUty  or  consequences 
ef  an  accident  previously  evaluated. 

2.  Change  L2:  Change  L2  alters  existing 
LCO  3.8.2,  Containment  Pressure  so  that  it  no 
longer  applies  during  Cold  Shutdown.  LOO 
3.6.2  is  intended  to  limit  containment 
pressura  to  that  value  used  as  an  initial 
condition  in  the  safety  analysis.  Containment 
prassiue  is  an  initial  condition  in  analyses 
which  assure  that  containment  internal 
prassiue  will  not  exceed  the  containment 
design  values  during  a  LOCA  or  MSLB. 
Containment  prsasine  is  not  an  initiator  of 
any  accident  previously  evaluated.  Neither  a 
LOCA  [loss-of-coolant  accident)  nor  a  MSLB 
[main  steam  line  break)  occurring  during 
Cold  Shutdown  would  pressurize  the 
containment.  Therefore,  a  containment 
pressure  LCO  is  not  necessary,  during  Cold 
Shutdown,  to  assure  that  containment  design 
pressure  and  temperature  is  not  exceeded. 
The  STS  Containment  pressxue  LOO  is  not 
applicable  in  Cold  Shutdown. 

Therefore,  operation  of  the  Facility  in 
accotdanoe  with  propoeed  change  L2  wtnild 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

3.  More  Restrictive  Changes:  "More 
Rastrictive"  changes  only  add  new 
requirements,  or  revise  existing  requirements 
to  result  in  additional  operational 
restrictions.  The  TS,  with  all  "More 
Restrictive"  changes  incorporated,  will  still 
contain  all  of  the  requirements  which  existed 
prior  to  the  changes.  Therefore,  "More 
Restrictive"  changes  cannot  involve  a 
significant  increase  in  the  probability  or 
ctmsequences  of  an  accident  previously 
evaluated. 

4.  "Administrative"  changes  make  wording 
charges  which  clarify  existing  TS 
rsquinoMots.  without  affecting  tbatr 
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technical  content.  Siitce  "Administrative" 
changes  do  not  alter  the  technical  content  of 
any  requirements,  they  caimot  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated? 

1.  Changes  G.l,  G.2,  J.2,  and  P:  Proposed 
changes  G.l  and  P  allow  limited  access 
through  the  operable  door  of  an  air  lock 
when  the  other  door  is  inoperable;  current 
Technical  Specifications  do  not.  Proposed 
changes  G.2  and  ].2  allow  unisolating 
containment  penetration  fiow  paths 
intermittently  under  administrative  control: 
current  TS  do  provide  a  similar  allowance, 
but  only  for  one  specific  penetration. 
Opening  an  air  lock  door  or  a  containment 
penetration  does  not  affect  the  operatiitg 
conditions  or  operation  of  any  plant  systems 
(other  than  the  contaiiunent):  it  does  not 
create  a  threat  to  the  integrity  of  any 
operating  system  or  alter  any  system 
operating  practice  or  settings. 

Since  the  opening  of  an  air  lock  door  or  a 
containment  penetration  only  afHects  the 
potential  leakage  bom  the  containment,  and 
does  not  affisct  any  of  the  operating  plant 
systems,  operation  of  the  Facility  in 
accordance  with  the  proposed  Technical 
Specifications  change  would  not  create  the 
possibility  of  a  new  or  diflarent  Idnd  of 
accident  from  any  previously  evaluated. 

2.  Change  L2:  Change  1.2  idters  existing 
LOO  3.6.2,  Contaiiunent  Pressure  so  that  it  no 
longer  applies  during  Cold  Shutdown.  LOO 
3.6.2  is  intended  to  Ibnit  contaiiunent 
pressura  to  that  value  used  as  an  initial 
condition  in  the  safiety  analysis.  Containment 
pressure  is  an  initial  condition  in  analyses 
which  assure  that  containment  internal 
pressure  will  not  exceed  the  containment 
design  values  during  a  LOCA  or  MSLB. 
Neither  a  LOCA  nor  a  MSLB  occurring 
during  Cold  Shutdown  would  pressurize  the 
containment.  Therefore,  a  containment 
pressure  LCO  is  not  necessary,  during  Cold 
Shutdown,  to  avoid  creation  of  a  new  or 
diffisrent  kind  of  accident.  The  STS 
Containment  pressure  LCO  is  not  applicable 
in  Cold  Shutdo«vn. 

Therefore,  operation  of  the  Facility  in 
accordance  with  proposed  change  L2  would 
not  create  the  possibility  of  a  new  or  diffisrent 
kind  of  accident  from  any>previousIy 
evaluated. 

3.  More  Restrictive  Changes:  "More 
Restrictive"  changes  only  add  new 
requirements,  or  revise  existing  requirements 
to  result  in  additional  operational 
restrictions.  The  TS,  with  all  "More 
Restrictive"  changes  incorporated,  will  still 
contain  all  of  the  requirements  which  existed 
prior  to  the  changes.  Therefore,  "More 
Restrictive"  changes  cannot  create  the 
possibility  of  a  new  or  difbrent  kind  of 
accident  from  any  previously  evaluated. 

4.  "Administrative"  changes  make  wording 
changes  which  clarify  existing  TS 
requirements,  without  affecting  their 
technical  content.  Since  "Administrative" 
changes  do  not  alter  the  technical  content  of 
any  requirements,  they  cannot  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 


Do  the  proposed  changes  involve  a 
significant  reduction  in  a  mTgin  of  safiBty? 

1.  Changes  G.l,  G.2.  J.2,  and  P:  Proposed 
changes  G.l  and  P  allow  limited  access 
through  the  operable  door  of  an  air  lock 
when  the  other  door  is  inofierable:  current 
Technical  Specifications  do  not.  Proposed 
changes  G.2  and  J.2  allow  unisolating 
containment  penetration  flow  paths 
intermittently  under  administrative  control; 
current  TS  do  provide  a  similar  allowance, 
but  only  for  one  specific  penetration.  The 
ability  to  open  the  operable  door  or  a 
containment  penetration,  even  if  it  means  the 
contaiiunent  boundary  is  temporarily  not 
intact,  does  not  involve  a  significant 
reduction  in  a  margin  of  safety  because  of  the 
low  probability  of  an  event  that  could 
pressurize  the  containment  occurring  during 
the  short  time  the  operable  door  or 
penetration  is  expected  to  be  open. 

Therefore,  operation  of  the  Facility  in 
accordance  with  the  proposed  Technical 
Specifications  change  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

2.  Change  L2:  Change  1.2  alters  existing 
LCO  3.6.2,  Containment  Pressure  so  that  it  no 
longer  applies  during  Cold  Shutdown.  LCO 
3.6.2  is  intended  to  limit  containment 
pressure  to  that  value  used  as  an  initial 
condition  in  the  safisty  analysis.  Containment 
pressure  is  an  initial  condition  in  analyses 
which  assure  that  containment  internal 
pressure  will  not  exceed  the  containment 
design  values  during  a  LOCA  or  MSLB. 
Neither  a  LOCA  nor  a  MSLB  occurring 
during  Cold  Shutdown  would  pressurize  the 
contaiiunent.  Therefore,  elimination  of  a 
Cold  Shutdown  LCO  for  containment 
pressure  would  not  affect  the  post-accident 
pressura  or  temperature.  Since  peak  post 
accident  (pressure)  and  temperattue  would 
be  unaffiected  by  the  proposed  change, 
operation  of  the  Facility  in  accordance  with 
proposed  change  1.2  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

3.  More  Restrictive  Changes:  "More 
Restrictive"  changes  only  add  new 
requirements,  or  revise  existing  requirements 
to  result  in  additional  operational 
restrictions.  The  TS,  with  all  "More 
Restrictive"  changes  incorporated,  will  still 
contain  all  of  the  requirements  which  existed 
prior  to  the  changes.  Therefore,  "More 
Restrictive"  changes  cannot  involve  a 
significant  reduction  in  a  margin  of  safety. 

4.  "Administrative"  changes  make  wording 
changes  which  clarify  existing  TS 
requirements,  without  affecting  their 
technical  content.  Since  "Adn^nistrative" 
changes  do  not  alter  the  technical  content  of 
any  requirements,  they  cannot  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Van  Wylen  Ubrary,  Hope 
College,  Holland,  Michigan  49423. 


Attorney  for  licensee:  Judd  L.  Bacon, 
Esquire,  Consumers  Energy  Company, 
212  West  Michigan  Avenue,  Jackson. 
Michigan  49201. 

NRC  Project  Director.  John  N. 
Hannon. 

Caraliaa  Power  h  Light  Qn^any,  at 
al.,  Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Uaila 
1  and  2,  Brunswick  County,  North 
CaroUna 

Date  of  amendments  request:  Octobw 
29, 1997. 

Description  of  amendments  request: 
The  proposed  amendments  to  the 
Teclmical  Specifications  (TS)  for  the 
Bnmswick  Steam  Electric  Plant  (BSEP) 
Units  1  and  2  would  revise  the 
desQiption  of  the  control  rod 
assemblies  (CRAs)  in  TS  5.3.2.  The 
proposed  revision  was  requested  to 
support  replacement  of  a  portion  of  the 
BSEP  Unit  1  CRAs  during  that  unit's 
next  refueling  outage  wi&  assemblies  of 
a  difCerent  design.  Carolina  Power  & 
Light  Company,  the  licensee,  has 
proposed  adopting  the  description  of 
CRAs  used  in  NUREG-1433,  Revision  1, 
"Standard  Technical  Specifications 
General  Electric  Plants,  BWR/4,"  which 
includes  the  ntunber  and  shape  of  CRAs 
and  a  stipulation  that  NRC-approved 
absorber  material  be  used  in  Q^s.  The 
more  detailed  description  in  the  current 
TS  of  CRAs  would  be  relocated  to  the 
Updated  Final  Safety  Analysis  Report. 
The  licensee  has  stated  that  the  CRA 
description  proposed  for  TS  5.3.2  will 
be  sufficient  to  ensure  that  any  future 
changes  in  CRA  design  that  may  a£bct 
safety  will  require  prior  NRC  review  and 
approval. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendments  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Relocation  of  the  control  rod  assembly 
descriptive  information  from  the  Technical 
Specifications  to  the  Updated  Final  Safety 
Analysis  Report  will  ensure  that  adequate 
control  of  the  information  is  maintained.  Any 
changes  to  this  design  information  must 
conform  with  the  requirements  of  10  CFR 
50.59.  Restricting  use  of  control  rod  assembly 
absorber  materials  to  those  listed,  or  to 
materials  that  have  been  approved  by  the 
NRC,  will  ensure  any  changes  which  may 
affect  safety  to  require  prior  NRC  review  and 
approval.  Since  the  information  with  a 
potential  to  affect  safety  is  sufficiently 
addressed  hy  the  Technical  Specifications, 
the  criteria  of  10  CFR  50.36(c)(4)  for 
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including  Um  ralocated  information  m  Dasign 
fntUTM  af«  not  met.  BecauM  th«  ralocatad 
infermation  is  not  requirad  to  b«  in  the 
Technical  Specification*  to  provide  adequate 
protection  of  the  public  health  and  tafaty, 
relocation  of  control  rod  aaaembly 
deacriptive  information  will  not  inciaaM 
either  the  probability  or  the  conaequanoM  of 
■n  accident  pravioutly  evaluated. 

2.  The  propoaed  amendment*  would  not 
create  the  poaaibility  of  a  new  or  difforant 
kind  of  accident  bom  any  accident 
previously  evaluated. 

Relocation,  to  the  Updated  Final  Safaty 
Analytia  Report,  of  the  information 

t  to  the  control  rod  asaembly 

I  that  adequate  control  of  the 
information  will  be  maintained.  Stmcm  the 
information  with  a  potential  to  aflM  MdMy 
ia  sufnciently  addiaaaed  by  liaa  Tacfankal 
Specifications,  the  criteria  of  10  CFR 
50.3e<cX4)  for  including  the  ralocalMl 
information  aa  Daaign  Featuraa  are  not  met 
Because  the  relocated  information  is  not 
required  to  be  in  the  Technical  Specifications 
to  provide  adequate  protection  of  the  public 
health  and  safety,  the  propoaed  Technical 
Specification  changes  to  relocate  the  control 
rod  tmmmbty  design  information  to  the 
Updated  Final  Safety  AnalysU  Report  doee 
not  craata  tha  poaaibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
piastowty  evaluated. 

S.  ThB  propoaed  lioanaa  amandmonts  do 
)  ■  signiflcant  reduction  in  a 
lofaafety. 

As  discussed  in  Items  1  and  2  above, 
nalocnlion  at  the  control  rod  asaambly 

I  Intemation  from  the  Technical 
I  to  tha  Updated  Final  Safety 
I  Report  will  ensure  that  adequate 
I  of  this  information  is  maintained.  Any 
I  to  thia  rtaalgn  information  muat 
conform  with  tha  requirements  of  10  CFR 
50.99.  Rastricting  uaa  of  control  rod  aaaambly 
absorber  matariau  to  tboae  listed,  or  to 
materials  that  have  been  approved  by  the 
NRC  «rlll  enaure  any  rhaiiges  which  may 
affect  safety  to  require  prior  NRC  review  and 
approvaL  The  information  with  a  pofntfel  to 
•flhel  nfety  ia  sufficiently  addraaaed  by  the 
ItaiMrfeil  SpeciftcaHons.  therefore,  tha 
propoead  Technical  Speriflralion  chMfM  to 
relocate  control  rod  aaaembly  daafgn 
Infocmatfon  to  the  Updated  Final  Safetv 
Analyaia  Report  do  not  Invohra  a  tignlBrant 
laductfon  In  a  maigln  of  aafety. 

Tha  NRC  ftaff  hna  reviflwed  the 
Ucmuwe'a  •na\y%iM  nnd.  baaed  on  this 
review,  it  appoars  that  the  three 
•landards  of  10  CFK  50.02(c)  aie 
Mttefled.  Therefore,  the  NRC  staff 
propoaas  to  determine  that  the 
amendment  request  involves  no 
simlflcant  hasards  consideration. 

Local  Public  Docunwnt  Room 
kxation:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wilmington.  North  Carolina  28403- 
3207 

AtUmwyfor  UcenMee:  William  D. 
Johnson.  Vice  President  and  Senior 
Counsel,  Carolina  Po%ver  h  Light 


Company,  ^oat  Office  Box  1551. 
Raleigh.  North  Carolina  27602. 
NRC  Project  Director:  James  E.  Lyons. 

GPU  Nuclear  Corporatiim.  at  al., 
Dociut  No.  50-219.  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  amendment  request:  July  16, 
1997.  as  supplemented  October  30. 
1997. 

Description  of  amendment  reque^: 
The  amendment  would  update  Uoaoie 
condition  2.C(4)  to  reflect  the  latert 
revision  levels  of  the  Oyster  Creek 
Security  Training  and  Qualification 
Plan,  License  Amentlment  Request  No. 
252. 

Basis  for  proposed  no  significant 
haxards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  iM>  significant  hazards 
consitleration.  which  is  preeented 
below: 

GPU  Nuclear  has  concluded  that  the 
propoeed  chanesa  to  the  Security  Plan  do  not 
involve  a  significant  haxard  consideration.  In 
support  of  this  determination,  an  evaluation 
of  each  of  the  thme  standards  set  forth  in  10 
CPK  Sa92  la  provided  below. 

(1)  The  propoaed  ihangaa  do  not  involve 
aeinthei 


a  significant  inciaaae  in  tha  piobablllty  or 
cooaeqiMDoaa  of  an  accident  pteviously 
evahiatad. 

Security  Plan  provisfons  are  not  aasociatad 
with  design  basis  accident  initiators  nor  do 
they  constitute  part  of  any  mitigation  system. 
Therefora.  the  probability  and  conaequeocea 
of  accidents  are  not  iiiuaeaad. 

(2)  The  propoaed  changae  do  not  craata  tha 
poaaibility  of  a  new  or  diSarant  kind  of 
accident  from  any  accident  prevfoualy 
evaluated. 

The  Security  Plan  rhangpa  do  not  create 
new  or  change  exiating  physical  interfeces 
with  plant  eqoipmenL  Tbenafore.  the  changes 
do  not  creeta  the  possibility  of  a  new  or 
different  kind  of  accident 

(3)  The  propoaed  i  hanjsa  do  not  invohra 
a  significant  reduction  in  a  margin  of  safety. 

Margins  aaaorlated  with  reactor  and  fuel 
nuclear  safety  are  not  afhctod  by  the 
itrPlani 


propoeed  Security  Plan  changes  since  neither 
phyataal  ear  pesosdural  rhanjaa  to 
assoolalsd  syslaaM.  stzucturaa  and 
components  are  involved.  Vital  ansa  security 
maaauiaa.  which  are  reduced,  are 
casBpaasalad  by  commitments  to  hold 
'  coptiagancy  drills  at  a  frequency  sufficient  to 
maintain  response  capability  for  reaponae 
personnel  and  to  use  organic-type  X-«y 
equipment. 

The  NRC  staff  has  reviewed  the 
licensee's  aiudysis  sad.  based  on  this 
review,  it  appeers  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  f^RC  staff 
proposes  to  determine  that  the 
aaendment  request  involves  no 
riB^ificent  haxards  conslderatioii. 


Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street.  Toms  River,  NJ  08753. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr..  Esquire.  Shaw.  Pittman,  Potts  ft 
Trowbridge,  2300  N  Street.  NW.. 
Washinston.  DC  20037 

NHC  Project  Director:  Ronald  B. 
Eaton.  Acting  Director. 

Northeast  Nndaar  Beergy  Compeny 
(NNECO).  et  al..  Docket  No.  SO-423. 
MiUatone  Nuclear  Power  SuUon.  Unit 
No.  3,  New  London  Coimty,  Connecticul 

JDbte  of  amendment  request: 
November  14. 1997.  ^ 

Description  of  amendment  request: 
The  proposed  change  to  Technical 
Specification  4.5.2.d.l  will  clarify  the 
wording  and  increase  the  setpoint  for 
the  open  pressure  interlcx:k  (OPI). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Am  reqtiired  by  10  CFR  S0.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  propoaed 
ravisioa  in  accordance  writh  10  CFR  50.S2 
and  baa  concluded  that  the  revision  does  not 
involve  a  significant  hazards  consideration 
(SHC).  The  bMU  for  this  conclusion  is  that 
tha  three  criteria  of  10  CFR  50.92(c)  are  not 
satiafiad.  The  propoeed  revision  does  not 
involve  (anj  SHC  eacauae  tlia  revision  would 
nofc 

1.  Involve  a  signitlcaia  lia  laeaw  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

Incraaaing  the  Tedmical  Specificatton 
Open  Praaaure  Interlock  (OIM)  preasuie  to 
412.5  paia  Ipounda  per  square  inch — 
atsanapharicj  vrill  still  maintain  the  required 
hmction  of  preventing  the  MOVs  [motor 
operated  valveal  from  opening  inadvertantly. 
The  Inciiiasari  pressure  is  within  the  design 
limits  of  the  RHR  (raeidual  heat  removal) 
piping  system  and  oomponanta.  Tha  praaaure 
signal  is  generated  from  a  tianamittar  and 
rasuhs  in  an  electronic  input  to  the  bistable. 
This  ia  a  clarification  of  the  conditions  under 
Mrfaich  the  OPI  is  tested. 

Therefore,  the  propoaed  reviaioa  doaa  not 
involve  a  significant  incraaae  in  the 
probability  or  conaequence  of  an  accident 
previoualy  evaluated. 

2.  Create  the  poeaibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
pravionaly  evaluated. 

There  ia  no  change  to  the  function  of  the 
OPL  The  protection  provided  by  the  interlock 
remains  intact.  The  Tedmical  Specification 
Oin  preasure  has  been  raised  to  take  into 
account  inatrument  accuracies  and  reaet 
deadbands  Tha  RHR  system  design  pressure 
remains  protected  from  being  exceeded  by 
inadvertent  opening  of  the  isolation  MOVs. 
The  method  for  the  OPI  surveillance  is 
clarified  by  clearly  stating  that  the  bistable 
receivea  a  simulated  tranamitter  signal 
lapsaaantative  of  tha  procaaa  praaaure. 
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Therefore,  the  propoaed  revision  does  not 
create  the  possibility  of  a  new  or  diffsrent 
Idnd  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  design  pressure  of  the  RHR  system  is 
600  psig  [pounds  per  square  inch — gauge). 
The  moat  limiting  case  is  to  prevent  the  RHR 
pump  developed  head  pressure  from 
exceeding  the  design  pressure  when  aligned 
to  the  RCS  [reactor  coolant  system]  as  suction 
pressiue.  RHR  pimip  testing  has  determined 
that  a  maximum  pump  difiisrential  pressure 
of  195  psi  (pounds  per  square  inch]  exists  for 
deadhead/no  flow  conditions.  Therefore,  to 
maintain  the  600  psig  design  pressure  limit, 
RCS/suction  preasure  mtut  be  limited  to  405 
psig  (420  pais,  assuming  a  15  psi  conversion 
frtnn  paig  to  psia).  The  proposed  in«iriiniiiTi 
preasure,  including  setpoint  tolaances  and 
reaet  deadbands,  is  leas  than  this  value;  i.e. 
412.5  psia.  Head  corrections  due  to  elevation 
diffisrences  are  coiuidered  to  be  insignificant 

Therefore,  the  proposed  revision  does  not 
involve  a  significant  reduction  in  a  margin  of 
safisty. 

In  condiuion.  baaed  on  the  information 
provided,  it  is  determined  that  the  propoaed 
reviaion  doea  not  involve  an  SHC. 

The  NRC  staff  has  reviewred  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
propmaes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

I.ocay  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Cnmrniinity-TBrhniral 

College,  574  New  London  Turnpike, 
Norwich,  Connecticnit,  and  the 
Waterford  Library.  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company. 
P.O.  Box  270,  Hartford,  Connecticut 

NBC  Deputy  Director:  Phillip  F. 

Power  Andiority  of  the  SUie  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County.  New  York 

Date  of  amendment  request: 
November  3, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Sections  1. 3.1.  3.3, 4.3.  and  6  of 
Appendix  A  of  the  Indian  Point  3 
Technical  Specifications.  These 
revisions  extend  the  Heetup<kx>ldown 
limits  from  11  to  13  effiective  full  power 
years  (EFPYs).  provide  the 
corresponding  Overpressure  Protection 
System  (OPS)  limits,  relocate  the  new 
pressiuB  temperature  limit  curves  and 
low-temperature  overpressurization 


protection  (LTOP)  system  limits  to  the 
pressure  temperature  limit  report 
(PTLR)  and  include  some  minor 
revisioQS  which  ensure  specification 
clarity  and  conservatism. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
prob^ility  or  consequences  of  an  accident 
previously  analysed? 

Response:  The  proposed  license 
amendment  does  not  involve  a  signifimnt 
increase  in  the  probability  or  consequences 
of  a  previously  analyzed  accident  llie 
preasure-temperatura  limit  changes  proposed 
by  this  amendment  are  based  on  supporting 
data  and  evaluation  methodologies 
previously  submitted  to  the  NRC  in 
RafiBrence  3  (see  application  dated  November 
3, 1997)  and  approved  as  Amendments  109 
and  121  (RafiBrencaa  4  and  5)  (see  application 
dated  November  3, 1997).  Thaae  limita  are 
baaed  upon  tlie  irradiation  damagr  prediction 
methods  of  Ragulatory  Guide  1.99.  Reviaion 
2.  The  LTOPs  changes  contained  in  this 
submittal  have  been  conaervatively  adjiisted 
in  accordance  with  the  new  pressiue- 
temperature  limits,  in  accordance  with  tlie 
methodology  contained  in  Refsrence  3  and 
ASME  Code  Case  N-514. 

The  relocation  of  the  preaaure^emperature 
and  LTOPs  limiu  from  the  Technical 
Spedfications  to  the  PTLR  doee  not  eliminate 
the  requirement  to  operate  in  accordance 
with  the  limiu  specified  in  10  CFR  [Part)  50. 
Appmdix  G.  The  rsquirement  to  operate 
within  the  limits  in  the  PTLR  is  specified  in 
and  controlled  by  the  Tedmical 
Specifications. 

The  revised  version  of  Section  3.1.A.8 
clarifies  existing  requirements  related  to  the 
OPS  sjrstem  and  adds  an  eight  hour 
completion  time  for  compensating  actions, 
consistent  writh  the  STS  [standard  t»wtinw-»l 
specifications].  The  changes  to  Section 
3.1.A.l.h,  i,  and  |  revise  the  requirements 
associated  with  the  start  of  an  RCP  [reactor 
coolant  pump].  These  changes  improve 
specification  clarity  and  do  not  increase  the 
probability  or  consequences  of  an  accident 

The  Technical  Specification  changes 
associated  with  the  restriction  on  SI  (safety 
injection]  pumfts  provides  added 
conservatism  to  the  Technical  Specifications 
and  limits  the  likelihood  of  an  RHR  [residual 
heat  removal)  overpressurization  event 
Current  plant  procadiues  prohibit  actuation 
of  any  SI  pumps  when  RHR  is  in  service, 
except  during  testing,  loss  of  RHR  cooling,  or 
reduced  inventory  operations.  Therefore,  the 
change  to  the  Technical  Specifications  will 
not  alter  current  plant  operation. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  difiierent 
kind  of  accident  from  any  accident 
previously  evaluated? 

Response:  The  proposed  license 
amendment  doea  not  create  the  possibility  of 


a  new  or  difilBrent  kind  of  accident  from  any 
accident  previously  analyzed.  The  pressure- 
temperature  limits  are  updating  the  existing 
limits  by  taking  into  account  the  effects  of 
radiation  embrittlement,  utiliring  criteria 
defined  in  R^ulatory  C^ide  1.99,  Revision  2, 
and  extending  the  efiisctive  period  to  13 
EFPYs.  The  updated  OPS  limits  have  been 
adjusted  to  account  for  the  effect  of 
irradiation  on  the  limiting  reactor  veaari 
material.  These  changes  do  not  affect  tha  wtj 
the  pressure-temperature  or  OPS  limits 
provide  plant  protection  and  no  physical 
p  ant  alteratioiu  are  neceasaiy.  llie 
relocation  of  the  pressure-temperature  and 
OPS  limiu  from  the  Technical  Spedficttions 
to  the  PTLR  does  not  alter  the  requiremanU 
asaociated  with  these  limits. 

The  revisions  to  Section  3.1.A.8 
concerning  the  OPS  system  improve  on  ttka 
clarity  of  existing  specifications  and  add  a 
completion  time  for  compensating  actions 
that  u  consistent  %vith  the  STS.  These 
changes  do  not  involve  any  hardware 
modifications  and  do  not  afiact  the  function 
of  the  (X>S  system. 

The  revisions  concerning  the  operation  of 
SI  pumps  bring  tlie  Technical  Specifications 
into  line  with  current  operating  proceduraa. 
The  changes  to  Specification  a.l.A.Lh.  i.  and 
j  inovide  specification  clarity  and  are  more 
oonaervative  than  existing  Technical 
Specifications.  Therefore,  the  changes  f^nnr* 
create  the  possibility  of  a  new  or  different 
kind  of  accident 

(3)  Does  the  proposed  amendment  invoive 
a  significant  redtiction  in  a  margin  of  safety? 

Response:  The  propoeed  amendment  does 
not  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  miirgin«  of  safety 
against  fracture  provided  by  the  pressure- 
temperature  limiu  are  those  limite  specified 
in  10  CFR  Part  50,  Appendix  G  and  ASME 
Boiler  and  Pressure  Vessel  Code  Section  XL 
Appendix  G.  The  guidance  in  these 
documenU  has  been  utilized  to  develop  the 
pressure-temperature  limiU  vnth  the 
requuite  margins  of  safety  fr>r  the  heatup  and 
cooldown  conditions.  The  new  LTOP  limiU 
are  based  upon  Refiwence  3  and  ASME  Code 
Case  N-514.  The  relocation  of  the  pressure- 
temperature  and  OPS  limiU  to  the  PTLR  doee 
not  alter  the  requiremeiUs  associated  with 
these  limiu. 

The  revuions  to  Section  3.1.A.8  clarify  the 
requiremenU  associated  with  the  OPS 
S)r8tem.  The  revisions  associated  with  the 
operation  of  SI  pumps  with  RHR  in  service 
(Sectioiu  3.3.A.8. 9  and  10)  and  the  dumges 
regarding  RCP  starU  (Section  3.l.A.l.h.  i.  and 
j)  are  more  conservative  than  the  conent 
Technical  Specifications,  and  are  consistent 
with  plant  operating  procedures.  Therefore, 
they  do  not  reduce  a  margin  of  safsty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  haseA  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
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100  MutiiM  Av«oua.  Whit*  PlaliM.  Nafw 
York  10601. 

Attorney  for  licence:  Mr.  David 
Blab«y.  10  Columbus  Circle.  New  York. 
New  York  10019. 

NRC  Profect  Dinctor:  3-  Singh  Bafwa. 

PnbUc  Sanrioa  Elwtric  ft  Gee  Ompuiy. 
Docket  No*.  30-272  and  50-311.  Sakaa 
NiKlaar  Generatiiig  Station.  Unit  No*.  1 
and  2,  Salem  County.  New  Jersey 

Aite  of  amendment  requeat:  October 
24, 1997. 

Dmeription  of  amendment  request: 
The  amendments  would  increase  the 
containment  hydrogen  analyzer 
surveillance  frequency  in  Technical 
Specification  4.6.4.1  from  once  per 
refueling  outage  to  quarterly. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

t.  The  proposed  diangs  does  not  Involve 
•  significant  iiii  ttmsn  in  tlM  probebilitv  or 
consequences  of  sn  sccidenl  prBviousiy 
evaiuated. 

The  containment  hydrogsn  anaiyaan 
provide  control  rooo)  indication  of  hydrogen 
concentration  in  tlie  containment 
stmoepiierB.  They  do  not  affect  the 
probability  of  any  pieviously  evaluated 
accident  The  propoeed  cliange  would 
increase  tlie  calibration  frequency  specified 
in  TS  4.6.4.1  to  make  it  consistent  with 
manufacturer's  recommendstions  and  tlie 
current  calibration  frequency  at  (Salem 
Generating  Sution)  SCS  ss  imposed  by 
administrative  controls.  The  change  in  TS- 
raquired  calibration  frequency  is  in  the 
conservative  (more  frequent)  direction,  to 
snsura  that  potential  degradation  of  the 
saosor  electroljrte  over  time  would  not  resuh 
in  unacceptal>le  performance  of  the  hydropsn 
anatyxers.  The  change  in  specified  frequency 
MKMild  not  edveraely  aflect  the  consequences 
of  any  previously  evaluated  ecddent. 

2.  Proposed  *-t»ai«g«  does  not  create  the 
poesihility  of  s  new  or  difiecent  kind  of 
accident  from  any  accident  psevioualy 
analysed  (evaluatedl. 

Tbe  propoeed  change  affects  only  the 
spedfM  calibration  frequency  of  the 
containment  hydrogen  analysers.  The 

of  SMjr  SCS  slmoleiew  ayatsM  ae  empaBSBi. 
nor  would  it  result  in  sny  new  plant 
configuration.  Therafbre.  it  does  not  oeata 
the  poesihility  of  a  new  or  different  kind  of 
accident 

3.  The  propoeed  change  does  not  involve 
a  stenificant  reduction  in  a  margin  of  safety. 

1m  proposed  change  to  the  containment 
hydrogen  analyzer  calibration  frequency  does 
not  sffcct  the  design  or  operating  limits  of 
sny  SCS  itructura,  system  or  component.  The 
change  would  make  the  specified  calibration 
frequency  mora  conaervstive,  to  enstue  the 
hydrogen  analyzen  perform  as  designed  over 
tiae.  The  proposed  chaaga  does  not  Involve 
a  atgelBcant  radndiaB  Ib  a  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licenaee's  analysis  and,  baaed  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfled.  Therefore,  the  NRC  staff 
propoaes  to  determine  that  the 
amendment  request  involvss  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway.  Salem.  N)  08079. 

Attorney  for  licensee:  Jeffrie  J.  Keenan. 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236.  Hancocks  Bridge,  N) 
08038. 

NRC  Project  Director:  John  F.  Stolz. 

PnbUc  Service  Electric  ft  Gas  Cooipeny, 
Docket  Nes.  50-272  and  50^11,  Salem 
Nuclear  Genovtli^  SUtioa,  Unit  Noa.  1 
and  2.  Salem  County.  New  |eraey 

Date  of  amendment  requett:  October 
24. 1997. 

Deeaiption  of  amendment  request: 
The  amendments  would  revise 
Technical  Specification  (TS)  3/4.7.7. 
"Auxiliary  Building  Exhaust  Air 
Filtration  System."  The  revisions 
would:  (1)  Require  both  Auxiliary 
Building  Ventilation  (ABVS)  supply 
bns  to  be  operable.  (2)  require  all  three 
ABVS  exhaust  fans  to  be  operable.  (3) 
align  ABVS  TSs  to  be  consistent  with 
cturent  TS  bases  and  recenUy  revised 
system  descriptions  in  the  Salem 
Updated  Final  Safety  Analysis  Rqxnt 
(UFSAR).  (4)  aasure  that  negative 
preasuie  is  maintained  in  this  Auxiliary 
Building  under  all  postulated  single 
active  fidlures,  (5)  clarify  required 
Engineered  Safioty  Feature  filter  testing. 
(6)  provide  consistency  between  Unit  1 
and  Unit  2  TSs,  and  (7)  for  Unit  2  only, 
remove  the  requirement  to  verify  safety 
injection  auto-start  capabilities. 

Basis  for  proposed  no  siffiificant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  Involve 
a  significsnt  incrsase  in  the  probability  or 
cooseqtiences  of  sn  aoddant  previously 
evaluated. 

The  proposed  change  altats  ths  number  of 
fens  which  must  be  OPERABLE  to  ensura 
that  a  sufficient  niunber  of  supply  and 
exhaust  fens  will  be  operable,  following  a 
most  limtHng  tingfe  feilura.  to  mitigste  the 
coaaaqaaaoss  of  design  besis  sccidents.  The 
I  lisiiges  to  the  ABVS  surveillance 
requirements  itill  provide  sn  sppropriste 
■Mens  for  demonstrating  the  operability  of 
the  ABVS. 

The  ABVS  cannot  initiste  or  otherwise 
csuse  sny  sccident  or  operational  transient 
evaluated  in  the  UFSAR.  Consequently,  the 
probebility  of  such  events  is  not  I 


The  ABVS  cannot  increese  the  consequences 
of  s  design  basU  LOCA  unless:  (1)  Auxiliary 
Building  negative  pressiue  is  lost,  resulting 
in  uncontrolled,  ground  level  release  of 
redioective  msterial;  (2)  ABVS  carbon 
adsorbers  are  bypassed,  resulting  in 
uncontrolled  releese  of  radioactive  iodine 
from  the  plant  vent;  or  (3)  Auxiliary  Building 
temperatures  are  not  controlled,  resulting  in 
feilure  of  sccident  mitigating  equipment 

By  requiring  OPERABUJTY  of  all  ABVS 
supply  snd  euiaust  fens,  the  proposed 
fK^PgM  contained  in  this  submittal  sssuies 
Auxiliary  Building  negative  pressura  is 
maintsinsd  under  all  postulated  post- 
sccident.  single-feihue  scenarios.  The 
proposed  chsnges  to  ABVS  will  not  sfiisct  the 
elemental  iodine  sdsorption  cspsbility  of  the 
system.  Fiitally.  engineering  analyses 
conclude  that  these  fen  combinations,  with 
single-active  feiluies  of  the  fens  or  their 
support  systems  considered,  provide 
sufficient  Auxiliary  Building  ventilation. 
Under  the  most  limiting  temperatura 
conditions,  the  fens  vriU  maintain  room 
temperatures  within  design  limits. 
Accordingly,  the  conseqiiences  of  s  design 
basis  LOCA.  hence  spplicabfe  design  bssis 
accidents  or  operational  transients,  sra  not 
Increased. 

Therafore,  the  proposed  amendment  does 
not  involve  s  significant  increase  in  the 
probebility  or  consequences  of  sn  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  s  new  or  different  kind  of 
accident  from  sny  accident  pieviously 
evaluated. 

ABVS  supply  fens  are  not  oonsideted 
BseentisI  to  the  primary  safety-function  of 
preventing  or  mitigating  rsdioactivB  releases. 
nor  an  they  currentiy  required  to  be 
OPERABLE.  Similarly,  accident  analyses  take 
no  credit  for  operation  of  supply  fens. 
Accordingly,  malfunctions  of  vital  buses  and 
ABVS  exhaust  fens  sra  the  only  mslfunctions 
of  sctive  ABVS  refeted  equipment  important 
to  safsty  that  ara  previously  evsluated. 

The  probability  of  fsilura  of  s  vital  bus  is 
not  increesed  by  this  propossl  since  the 
propoeal  has  no  direct  enect  on  electrical 
power.  Neither  is  tlie  probability  of  exhaust 
fen  feilura  increassd  Iqr  the  proposal,  since 
exhaust  fens  are  not  aflected  by  this  proposal, 
except  that  the  number  that  must  be 
OPERABLE  is  increased  from  two  to  three. 

By  requiring  additional  supply  fens  and 
exhaust  fens  to  be  OPERABLE,  no  single 
feilura  of  either  s  vital  bus  or  ABVS  fen 
prevents  (1)  msintensnce  of  negstiva 
Auxiliary  Building  pressura  or  (2) 
maintenance  of  temperatures  writhin  design 
limits.  Since  ABVS  supply  and  exhaust  fsns 
cannot  initiste  accidents,  increasing  the 
number  of  fens  rsquired  to  be  OPERABLB 
cannot  create  the  possibility  of  s  new  or 
different  kind  of  eixddent  from  any  accident 
previously  evaluated.  In  addition,  the 
propoeed  rhsnges  to  the  ABVS  surveillance 
testing  concern  ABVS  lealr^s.  HEPA  filter 
snd  carixin  adsortier  capabilities,  and 
laboratory  test  methods.  Therefore,  the 
proposed  surveillance  requirement  changes 
would  hsve  no  impact  on  the  initistion  of 
accidents. 

Thus,  ths  proposed  changes  do  not  crests 
the  possibility  of  a  new  or  different  kind  of 


Fetieral  Regfater  /  Vol.  62.  No.  242  /  Wednesday,  December  17,  1997  /  Notices 


66141 


accident  from  sny  accident  previously 
evsluated. 

3.  The  proposed  change  does  not  involve 
s  significant  reduction  In  a  margin  of  safety. 

The  margin  of  safety  is  dependent  upon  the 
maintenance  of  specific  operating  parametera 
within  designated  design  limits.  Since  iodine 
nmoval  capability  is  not  affected  by  the 
proposed  changes,  and  negative  Auxiliary 
Building  pressure  and  temperatures  wiU 
continue  to  be  maintsined  within  existing 
design  limits  under  post-accident  conditions, 
including  consideration  of  the  most  limiting 
single  active  fsilura,  the  margin  of  safsty  is 
not  reduced.  By  imposing  new  restrictions  on 
the  sllowed  outsge  times  of  ABVS 
components,  the  margin  of  safety  is  increased 
with  the  proposed  changes  to  the  ABVS 
Technical  Specification  Limiting  Condition 
for  Operation  (LOO). 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  jnvolves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library.  112 
West  Broadway,  Salem,  NJ  08079. 

Attorney  for  licensee:  Je£frie  J.  Keenan, 
Esquire.  Nuclear  Business  Unit— N21. 
P.O.  Box  236.  Hancocks  Bridge,  NJ 
08038. 

NRC  Project  Director:  Jfthn  F.  Stolz. 

PnliUc  Service  Electric  ft  Gas  Coa^May, 
Docket  Noa.  50^72  and  50-311,  Sakan 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salen  County,  New  |eraey 

Date  of  amendment  request: 
November  4. 1997. 

Description  of  amendment  request: 
The  amendments  would  change   . 
Technical  Specification  (TS)  3/4.S.2, 
"Containment  Spray  System."  to  verify 
on  recirculation  flow  that  the 
containment  spray  pumps  develop  a 
difiiarential  pressure  of  at  least  204  psi. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  S0.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probebility  or 
consequences  of  an  accident  previously 
evsluated. 

The  proposed  change  revises  the  CS 
[containment  spray)  piunp  technical 
specificsUon  surveillanoe  test  acceptance 
fit>m  pump  discharge  pressura  to  pump 
difFerential  pressure.  This  will  account  for 
the  effect  of  RWST  [refueling  water  storage 
tank]  level  on  test  results  and  provide 
acceptance  criteria  that  verifies  each  CS 
pump  perfonns  as  assumed  in  the  accident 
analyses.  This  surveillance  test  is  also  being 


added  to  the  Salem  Unit  1  TS.  The  proposed 
change  does  not  alter  the  physical  plant 
arrangement  or  the  method  of  CS  pump 
inservice  testing.  Therefore  it  does  not 
increase  the  probability  of  an  accident  Then 
is  no  change  to  pump  performance 
requirements  as  assumed  in  the  accident 
analyses.  There  is  no  change  to  CS  system 
performance  in  response  to  an  sccident 
Therefore,  the  proposed  change  does  not 
involve  an  increase  in  the  consequences  of  an 
sccident  previously  evsluated. 

The  proposed  change  also  corrects  a 
tjrpographical  error  by  removing  a  repeated 
word,  litis  change  does  not  involve  an 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibili^  of  a  new  or  difihrent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  chsnge  revises  the  Salem 
Unit  2  CS  pump  surveillsnce  test  acceptance 
criteria  from  pump  discharge  pressure  to 
pump  differential  pressure.  This  will  sccount 
for  the  effect  of  RWST  level  on  test  results 
and  provide  acceptance  criteria  that  verify 
the  CS  pumps  jierform  as  sssumed  in  the 
accident  analyses.  This  surveilience  test  is 
also  being  added  to  the  Salem  Unit  1  TS.  The 
{Hopoeed  change  does  not  alter  the  plant 
configuration.  The  change  does  not  alter  the 
method  of  perfbrming  inservice  testing  on  the 
CS  pumps.  The  change  does  not  alter  the  CS 
punq>  performance  assumed  in  the  accident 
analyses.  Therefrue.  the  change  «vill  not 
create  the  possibility  of  a  new  or  different 
land  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  also  corrects  a 
typographical  etrar  by  removing  a  repeated 
word,  litis  change  will  not  create  the 
possibility  of  a  new  or  different  l^d  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

llw  proposed  change  eiuures  the  CS  pump 
Salem  Unit  2  TS  surveillsnce  test  acceptance 
criteria  verify  CS  pump  performance  as 
assumed  in  the  sccident  aiudyses  anmnnHT^ 
for  RWST  level  effecte.  This  surveillance  test 
is  slso  being  added  to  the  Salem  Unit  1  TS. 
The  proposal  does  not  change  the  CS  piunp 
performance  requirements  assumed  in  the 
accident  arudyses  and  thus  does  not  reduce 
the  margin  of  safety. 

The  proposed  chsnge  also  corrects  a 
typographical  error  by  removing  a  repeated 
word,  litis  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  NJ  08079. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esqiure,  Nuclear  Business  Unit — ^N21, 


P.O.  Box  236,  Hancocks  Aridge,  NJ 
08038. 
NRCPn^ect  Director  John  F.  Stolz. 

PnbUc  Service  Electric  ft  Gas  Comyaaf , 
Docket  Nqs.  50-272  and  50-311,  Sdem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Saiem  County.  New  Jeraey 

Date  of  amendment  request: 
November  14, 1997. 

Description  of  amendment  request: 
The  proposed  changes  to  the  Technical 
Specifications  (TSs)  include 
administrative  and  editorial  changes  to 
correct  errors  in  the  TSs  that  have  either 
existed  since  initial  issuance  or  were 
introduced  during  subsequent  changes. 
In  addition,  surveillance  requirements 
are  added  that  are  considered 
administrative  changes  since  the 
surveillances  should  have  been 
incorporated  with  the  TS  when  the 
applicable  amendment  to  the  TSs  was 
approved  by  the  NRC 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  th» 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probebility  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  the  TS  are 
administrative  or  editorial  changes  to  ths  TS 
and  do  not  involve  any  physical  r^^«>^g^»f  to 
the  plant  The  admitustrstive  changes  and 
editorial  changes  do  not  delete  any  existii^ 
surveillanoe  requirements  or  delete  any 
requirements  from  the  Limiting  Condition  far 
Opnmtioiu  (LOOs)  or  Action  Statements  and 
therefore  do  not  reduce  the  actions  that  ara 
currentiy  taken  in  the  TS  to  demonstrate 
operability  of  plant  structures,  systems,  or 
components  (SSCs).  The  additional 
stuveillance  requirements -that  are  being 
added  to  the  TS  including  the  new 
surveillances  correct  past  sdmiiustrativa 
errors  and  should  have  been  incorporated 
within  the  TS  as  part  of  the  approved 
Amendments  to  the  TS.  These  changes  will 
provide  additional  assiuence  that  SSCs 
perform  their  intended  safety  functions. 
Surveillance  testing  has  been  and  is  currentiy 
lieing  performed  for  the  surveillance 
requirements  that  should  have  been 
incorporated  and  are  now  administratively 
being  added  to  the  TS.  Since  these  changes 
do  not  modify  any  SSCs  or  reduce  the  current 
requirements  for  demonstrating  operability  of 
these  SSCs  or  reduce  the  current 
requirements  for  demonstrating  operability  of 
these  SSCs.  the  proposed  changes  to  the  TS 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 
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TIm  propoMd  rhaag—  to  the  TS  an 
•dministrativ*  and  editorial  comctiona  to 
lbs  TS  that  do  not  affect  th«  ability  of  the 
plant  •yatema  to  meet  their  current  TS 
raquiremsnts  or  deaign  baaia  functiooa.  Than 
is  no  reduction  in  the  cumnt  aurveUkani 
tequirementa  tequirad  to  tliiMiiietMta  tba 
operability  of  plant  SSCa.  Theae  changes  alao 
do  not  involve  any  physical  changea  to  plant 
SSCa.  Therefore  the  propoeed  changes  do  not 
create  the  possibility  of  a  new  or  diflannt 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  doea  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  propoeed  changes  are  administrative 
and  editorial  corrections  to  the  TS  thai  do  not 
affect  the  ability  of  plant  SSCs  to  perform 
their  design  basis  accident  functions.  There 
is  no  reduction  in  the  current  surveillance 
requirements  required  to  demonstrate  the 
operability  of  plant  SSCa.  Therafora.  the 
propoeed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licenaee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Docunwnt  Room 
location:  Salem  Free  Public  library.  112 
Weat  Broadway.  Salem.  N)  08079. 

Attorney  for  licentee:  )effrie ).  Keenan, 
Esquire.  Nuclear  Business  Unit-N21, 
P.O.  Box  236,  Hancocks  Bridge.  N] 
0a038. 

NRC  Project  Director:  |ohn  P.  Stolz. 

PahUc  Sendee  Electrk  ft  Gas  Ccespany, 
Docket  Noe.  SO-272  and  SO-311.  Salam 
NiMJear  Genarating  Sladon,  Unit  Noe.  1 
aad  2,  Salaai  Coimty.  New  |afasy 

Date  of  amendment  requeet: 
N0IS«>lill  14,  1997. 

Deeaiption  of  amendment  requeet: 
The  proposed  changes  to  the  Technical 
Specifications  (TSs)  include 
administrative  and  editorial  changes  to 
correct  errora  in  the  TSs  that  have  either 
existed  since  initial  issuance  or  were 
introduced  during  subsequent  changss. 
In  addition,  siuveillance  requirements 
are  added  that  are  considered 
sdministrative  changes  since  the 
surveillances  should  have  been 
incorporated  with  the  TS  when  the 
applicable  amendment  to  the  TSs  was 
approved  by  the  NRC. 

Basia  for  propoeed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a).  the 
licensee  has  provided  its  analysis  of  the 
isstie  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  propoeed  change  doea  not  involve 
a  significant  Increaaa  in  the  probability  or 


conaequencaa  of  an  accident  pravioualy 
evaluated. 

The  propoeed  changes  to  the  TS  are 
administrative  or  editorial  changes  to  the  TS 
and  do  not  involve  any  physical  changaa  to 
tlM  plant.  The  adminiatntive  changaa  and 
editorial  changea  do  not  delete  any  existing 
surveillance  requirements  or  delete  any 
requirements  from  ti>e  Limiting  Condition  for 
Operations  (LCOa)  or  Action  Statements  and 
therafora  do  not  reduce  the  actions  tiiat  an 
currently  taken  in  the  TS  to  demonstrate 
operability  of  plant  structures,  systems,  or 
components  (SSCa).  The  additional 
surveillance  raquiraments  that  era  being 
added  to  the  TS  including  the  new 
surveillances  correct  peat  administrative 
enon  and  should  have  been  incorporated 
within  the  TS  as  part  of  the  approved 
Amendments  to  the  TS.  Theae  rhangea  will 
provide  additional  assurance  that  SSCs 
perform  their  intended  safety  functions. 
Surveillance  testing  has  been  and  is  currently 
being  performed  for  the  surveiUaoos 
requiraments  that  should  have  bsSB 
incorporated  and  an  now  administratively 
being  added  to  tlw  TS.  Since  theee  changea 
do  not  modify  any  SSCs  or  re^jice  the  current 
requirements  for  demonstrating  operability  of 
theae  SSCa  or  reduce  the  currant 
requiremants  for  demonstrating  operability  of 
theae  SSCa,  the  (Mopoaed  changes  to  the  TS 
do  eat  involve  a  si^ificant  increaae  in  the 
paokahUity  or  conaequencea  of  an  accident 
peeviously  evaluated. 

2.  The  proposed  change  doea  not  create  the 
poaaibility  of  a  new  or  ditferaot  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  propoeed  changea  to  the  TS  ara 
administrative  and  editorial  correctiona  to 
the  TS  that  do  not  affect  tlM  ability  of  the 
plant  systams  to  meat  their  current  TS 
requirements  or  design  basis  functions.  Than 
is  no  reduction  in  tlw  current  surveillance 
raquiraments  requirad  to  damonstrata  the 
oparaUlity  of  plant  SSCa.  Thaaa  changss  also 
do  not  involve  any  physical  changea  to  plant 
SSCa.  Tbafefore  the  prapoaad  diugaa  do  not 
create  the  poaaibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
pravioualy  evaluated. 

3.  The  propoeed  '•*«*"g»  doea  not  invohra 
a  ^nillcant  raductian  in  a  margin  of  safety. 

Tub  propoeed  rtiMWjjM  u«  administrative 
and  editorial  corrections  to  the  TS  that  do  not 
affect  the  ability  of  plant  SSCs  to  perform 
their  design  baaia  accident  functions.  Thera 
is  no  reduction  in  the  currant  surveillance 
requirements  required  to  demonstrate  the 
operability  of  plant  SSCa.  Therefbra,  tlie 
propoeed  changea  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staH  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
alandards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library.  112 
West  Broadway.  Salem.  N)  08079. 


Attorney  fm'  licensee:  Jeffrie ).  Keenan, 
Esqtiire,  Nuclear  Business  Unit-N21, 
P.O.  Box  236.  Hancocks  Bridge.  N) 
08038. 

NBC  Project  Director.  John  F.  Stolz. 

Public  Service  Electric  ft  Gas  CmipaBy, 
Docket  No.  80-311,  Salem  Nuclear 
Generatiiig  Station,  Unit  No.  2,  Salen 
County,  New  Jersey 

Date  of  amendment  request:  October 
29, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  make 
a  one-time  change  to  Technical 
Specification  3/4.4.6.  "Steam 
Generators."  to  retiuire  that  the  next 
inspection  be  performed  within  24 
months  of  criticality  for  fuel  cycle  10, 
rather  than  within  24  months  from  the 
previous  inspection.  The  previous 
inspection  was  performed  in  May  1996; 
thus,  adhering  to  the  current  Technical 
Specification  would  require  inspection 
by  May  1998  and  would  require  a  forced 
outage.  It  would  also  eliminate 
description  of  an  alternate  sampling 
plan  that  was  applicable  only  to  Unit  2's 
fbtulh  refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

1.  The  proposed  rhanga  doea  not  involve 
a  significant  increase  in  the  probabili^  or 
consaquanrea  of  an  accident  previously 
evaluatad. 

The  Design  Basis  Accident  (DBA)  analysed 
in  UFSAR  Chapter  15.4.4,  is  Steam  Generator 
Tube  Rupture.  The  Technical  Specilkation 
steam  generator  tube  inspection  attempts  to 
avoid  this  DBA  by  maintenance  of  the 
integrity  of  the  primary  to  secondary  coolant 
boundary  repreaented  by  steam  generator 
tubes.  The  process  by  which  this  integrity  is 
maintained  is  inspection  of  steam  generator 
tubas  at  preecribed  intervals,  and  the  removal 
of  defective  tubes  from  service.  Inspection 
intervals  are  based  on  preventing  corrosion 
growth  frvm  exceeding  tube  structural 
strength,  thereby  preventing  tube  feilure.  An 
extensive  steam  generator  inspection  in  May 
of  1996  chaiacterizad  existing  steam 
generator  tube  degradation,  and  degraded 
tubea  were  removed  from  service  at  that  time. 
Degradation  growth  rates  were  evaluatad  far 
the  next  operating  interval  and  it  was 
determined  that  full  cycle  operation  would 
not  challenge  tube  structural  integrity. 
Because  degraded  tubes  were  plugged,  tiis 
integrity  of  the  steam  genenton  has  been 
restored,  and.  because  further  degradation 
was  prevented  by  a  strictly  controlled  wet 
lay-up  program  in  place  since  the  inapection, 
steam  generator  integrity  has  sincx  been 
maintained  at  the  May  1990  level.  This  is  the 
level  normally  expected  for  commencement 
of  fixll  power  operations  at  the  beginning  of 
a  fuel  cycle.  Thus,  it  can  be  reasonably      '■_ 
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concluded  that  this  request  to  extend  the 
inspection  interval  to  conclude  24  months 
after  the  start  of  Unit  2  fuel  cycle  10  does  not 
involve  an  increase  in  the  probability  of  an 
accident  previously  analyzied. 

Salem  UFSAR  Chapter  15,  Section  15.4.4.. 
diacusses  the  Design  Basis  Accident 
involving  steam  generator  tube  rupture.  Since 
the  Salem  Unit  2  steam  generators  were 
extensively  inspected  and  all  degraded  tubes 
were  removed  from  service  by  plugging, 
integrity  of  the  generatora  was  restored  to 
fully  serviceable  condition  at  that  time. 
Degradation  of  steam  generator  tubes  has 
been  prevented  since  the  inspection  by  a 
carefiiUy  controlled,  EPRI  Guidelines  based, 
corroaion  prevention  program.  It  follows, 
then,  that  the  Unit  2  steam  generatora  were 
in  the  same  condition  immediately  prior  to 
fill  and  vent  as  if  the  inspection  had  just  been 
concluded.  This  is  the  condition  assumed  for 
commencement  of  normal  operation.  Thus,  it 
is  reasonable  to  conclude  that  this  jwoposal 
to  extend  the  current  steam  generator 
inspection  interval  to  end  24  months  after 
start  of  Unit  2  fiiel  cycle  10  represents  no 
significant  increase  in  the  consequences  of  an 
accident  previously  analyzed. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  diSerent  kind  of 
accident  from  any  accident  previously 
evaluated. 

Steam  generator  tube  inspections 
determine  tube  integrity  anid  provide 
reaaonabfe  assurance  that  a  tiibe  rupture  dt  ■ 
primary  to  secondary  leak  will  not  occur. 
Accidents  involving  steam  generator  tube 
rupture  are  analyaed  in  Salem  UFSAK 
Section  15.4.4,  Steam  Generator  Tube 
Rupture.  The  only  type  of  accident  that  can 
be  postulated  from  extending  the  steam 
generator  inspection  interval  would  be  a  tube 
leak  or  rupture.  Thus,  it  can  be  concluded 
that  extending  the  steam  generator  inspection 
interval  on  a  ooe-time  basis  cannot  create  the 
possibility  of  a  diflerent  kind  of  accident 
from  any  accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

"The  margin  of  safsty,  as  with  any  TS, 
depeads  upon  maintenance  of  specific 
operating  paiametera  witliin  design  limits.  In 
the  case  of  steam  generatora,  that  margin  is 
maintained  throu^  assurance  of  tube 
integrity  as  the  primary  to  secondary 
boundary.  Assinanoe  of  tube  integrity  is 
provided  through  periodic  inservice  testing 
of  tube  integrity  and  removal  from  service  of 
defisctive  tubes.  Additional  margin  is 
provided  through  protection  from  possible 
consequences  of  steam  gsnerator  tube  tiilure 
by  detection  and  mitigation  systems.  As 
discussed  in  1.,  above,  there  wras  an  extensive 
steam  generator  inspection,  and  the  steam 
generatora  have  been  maintained  since  the 
inspection,  using  a  lay-up  program  that 
complies  with  EPRI  Guidelines,  to  prevent 
fiuther  tube  degradation.  Also,  N-16 
moniton  were  added,  enhancing  detection 
capabilities.  The  margin  as  established  by  the 
latest  inspection  has  been  maintained  by  the 
corrosion  control  program  of  EPRI  Primary 
and  Secondary  Guidelines  based  on  wet  lay- 
up  conditions.  Thus,  it  can  be  reasonably 
concluded  that  this  proposal  to  amend  the 
Salam  Unit  2  Technical  Specifications,  on  a 


one-time  basis,  to  extend  the  steam  generator 
inspection  interval  to  end  24  months  after 
start  of  Unit  2  fuel  cycle  10  does  not  involve 
a  significant  reduction  in  a  margin  of  aaCaty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem.  NJ  08079. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire.  Nucleer  Business  Unit — N21. 
P.O.  Box  236.  Hancocks  Bridge.  NJ 
08038. 

NRC  Inject  Director:  John  F.  Stolz. 

Union  Electric  Company,  Docket  No. 
90-4B3,  Callaway  Plant.  Unit  1, 
Callaway  County,  Missouri 

Date  of  application  request:  August  8, 
1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  stirveillance  requirements  (SR)  of 
Technical  Specification  (TS)  3/4.7.4 
"Essential  Service  Water  System"  by 
removing  the  requirement  to  perform  SR 
4.7.4.b.l,  4.7.4.b.2  and  4.7.4.C  during 
shutdown. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequencae  of  an  accident  pnviousfy 
evaluated. 

The  proposed  change  to  TS  has  no  adverse 
impact  on  the  probability  of  occurrence  or 
the  consequences  of  an  accident  The 
proposed  amendment  does  not  change  or 
alter  the  design  assumptions  6v  the  sjrstems 
or  components  used  to  mitigate  the 
consequences  of  an  accident  and  the 
methodologies  used  in  the  accident  analysis 
remain  unchanged.  The  operating  limits  and 
the  radiological  consequences  will  not  be 
changed  No  design  basis  accidents  will  be 
aSscted  by  this  change  since  the  required  TS 
surveillances  will  continue  to  be  performed 
on  an  18  month  frequency. 

Therefore,  the  propoeed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  ctmaequencas  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

All  design  and  performance  criteria 
continue  to  be  met  and  no  new  failure 
mechanisms  have  been  identified.  The 
proposed  change  does  not  affect  the  design 


or  operation  of  any  system  or  component  in 
the  plant  since  the  required  TS  surveiUanoas 
will  continue  to  be  performed  on  an  18 
month  frequency.  ll>e  safety  fonctions  of  the 
related  structures,  S3rstems  or  components  are 
not  changed  in  any  manner,  nor  is  the 
reliability  of  any  structure,  system  or 
component  reduced.  Conducting  tiiBse 
surveillances  online  will  not  increase  the  * 
possibility  of  plant  transients.  Since  the 
safety  functions  and  reliability  are  not 
adversely  affected,  the  proposed  rKunga  does 
not  create  the  possibility  of  a  new  or  differant 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  aafety. 

The  proposed  change  will  not  affect  or 
change  a  safety  limit  or  aSect  plant 
operations  since  the  required  TS 
surveillances  will  continue  to  be  periocmad 
on  an  18  month  frequency.  This  diange  will 
not  reduce  the  margin  of  safety  assumed  in 
the  accident  analjrBis  l>or  reduce  any  "—'g'" 
of  safety  as  defined  in  the  basis  far  any  TS. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Callaway  Coimty  Public 
Library,  710  Court  Street.  Fidton. 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Chamoff. 
Esq.,  Shaw,  Pittman.  Potts  ft 
Trowbridge.  2300  N  Street.  N.W.. 
Washington,  D.C  20037. 

NRC  Project  Directm^ViiihamH. 
Bateman. 

Union  Electric  Cwiiipany,  IVicbBt  No. 
5«-«t3,  Callaway  Plant,  IteM  1. 
Callaway  County,  Missouri 

Date  of  application  request:  At^ust  8, 
1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Table  3.3-3,  Functional  UniU  4.b.2  and 
5.a.2  of  tlie  Ccdlavray  Technical 
Specifications  (TS)  by  (1)  rhanging  the 
main  steam  and  feedwater  isolation 
system  (MSFIS)  channels  to  be 
consistent  with  the  requirements  for  the 
solid  state  protection  system  (SSPS),  (2) 
adding  a  clarifying  note,  and  (3)  deleting 
and  replacing  Action  Statements  27a 
and  34a  with  Action  Statonents  27  and 
34.  In  addition.  Table  4.3-2.  Functional 
Units  4.b  and  5.a  are  proposed  to  be 
revised  by  changing  the  slave  relay 
quarteriy  surveillance  to  a  quarterly 
actuation  logic  test  for  the  MSFIS 
actuation  and  rela3rs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination  :As 
required  by  10  CFR  50.gi(a).  the 
licensee  has  provided  its  analysis  of  the 
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issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Ths  propoaad  rhangii  doa«  not  involve 
a  ilgnificitnt  inoraue  In  the  probability  or 
OOasequences  of  en  accident  previously 
•veliMled. 

Ths  propoead  changae  to  Technical 
Spacifications  (TS)  have  no  advene  imfMct 
on  tlie  probability  of  occurrence  or  the 
coruequences  of  an  accident.  The  propoaed 
amendment  does  not  change  or  alter  tlie 
rteeign  aaaumption*  for  the  systema  or 
Gompoaenta  uaed  to  mitigate  the 
caessquanfai  of  an  accident  and  the 
mlbodolagiaa  uaed  in  the  accident  analyils 
iSBMio  unchanged.  The  ipmllm  limita  and 
the  radiological  coosequencst  will  not  be 
changed.  No  deaign  baais  accident*  will  be 
affected  by  then  changea.  The  pcopoaad 
rhangwa  dio  not  raault  in  any  hafdnvara 


Tharefbre,  tiie  propoAd  changaa  do  not 
involve  a  significant  increaae  in  the 
probability  or  consequencM  of  an  acddaat 
previously  evaluated. 

2.  The  propoeed  change  doaa  not  create  the 
poaaihility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  propoaed  changes  do  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
diflarant  type  of  equipment  will  be  installed) 
or  changaa  in  parameters  governing  normal 
plant  operation.  All  design  and  performance 
criteria  continue  to  be  met  and  no  new 
Isilure  mechanisms  have  been  identified.  The 
propoeed  changea  do  not  affect  the  dnign  or 
opentian  of  any  system  or  oompooant  In  the 
plant  The  safety  functioaa  of  Ihs  nialsd 
atfiicturaa.  syatana  or  coapaoMli  Me  not 
cliangsd  in  any  manner,  nor  is  the  reliability 
of  any  structure,  syatam  or  oomponent 
reduced.  However,  these  rhenges  are 
oonaistent  with  the  req«iiraments  for  Ihs 
SSPS.  Since  the  safety  functions  and 
raUability  are  not  adversely  affected,  the 
propoaed  chanps  de  eat  create  the 
poaaihility  of  a  new  or  diflmnt  kind  of 
■ccideBt  from  any  aoddsal  previously 
•valualad. 

3.  The  propoaed  change  doea  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Tim  propoeed  changes  will  not  affect  or 
change  a  safety  limit  or  affect  plant 
operationa.  Theae  rhangea  will  not  redixx 
the  margin  of  safety  aaaumed  in  the  accident 
analysis  nor  reduce  any  margin  of  safety  as 
defined  in  the  basis  for  any  TS.  The  propoead 
rhangas  do  not  affect  the  acceptaixw  criteria 
far  any  analyaed  event  No  satjminis  are 
rsviaad  and  the  system  leaponae  time  will 
not  ba  affected. 

The  NRC  staff  has  reviewed  the 
Uoansae's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.g2(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
iletennine  that  the  amendment  request 
invoivaa  no  significant  hasaida 
consideration. 

Local  Public  Dof:ujnent  Room 
locatioa:  Callaway  County  PubHc 


Library.  710  Court  Street.  Fulton. 
Missouri  65  251 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq..  Shaw.  Pittman.  Potts  & 
Trowbridge.  2300  N  Street.  N.W., 
Washineton.  D.C.  20037. 

NRC  Project  Director:  William  H. 
Bateman. 

Union  Electric  Company,  Docket  No. 
S0-4S3,  Callaway  Plant.  Unit  1. 
Callaway  County.  Miasoori 

Date  of  application  requett:  August  8, 
1097. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Table  3.7-2  of  the  Technical 
Specifications  to  specify  that  the  lift 
setting  tolerance  for  the  main  steam  line 
safety  valves  be  +3/  - 1%  as-found  and 
plus  or  minus  1%  as-left.  Table  2.2-1 
would  be  revised  by  reducing  the  sensor 
error  for  the  pressurizer  pressure-high 
trip. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  ratiuired  by  10  CFR  50.91(a),  the 
lioenaee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  propoeed  rhangw  does  not  involve 
a  significant  ha  iiiasii  in  the  probabili^  or 
conaequences  of  an  accident  previously 
evaluated. 

The  main  steam  line  safety  valves  are 
designed  to  mitigate  transients  by  preventing 
overpreeeurixation  of  the  main  steam  system. 
The  propoeed  change  does  not  alter  this 
design  basis.  The  revised  analysis  shows  that 
the  probability  or  conaequences  of  all 
previously  analyzed  accidents  are  not 
changed  by  inrreaaln|  the  setpoint  tolerance 
of  the  safety  vahrea.  "Hiaiefoie,  there  ia  no 
increaae  in  the  probablUty  of  oocunenoe  or 
the  consaquanoas  of  any  accident 

2.  The  propoaed  chai^  does  not  create  the 
poaaihili^  of  s  new  or  different  kind  of 
accident  from  any  accideiH  praviously 
evaluated. 

Than  ia  no  new  type  of  aoddsBt  or 
malfunction  creeted.  the  method  and  "»*""■> 
of  plant  operation  will  not  rhangn  nor  is 
than  a  change  in  the  method  in  which  any 
arfsly  related  system  patfatuia  its  function. 
Any  main  staam  safety  valve  lifting  at  the 
e*Ueum  of  the  propoaed  tolerance  «rill  not 
leault  in  a  low  lift  setpoint  that  is  lesa  than 
the  normal  no  load  system  pressors  or  s  high 
lift  setpoint  that  allows  main  staaa  sjslaei 
ovarpcaaaurixation. 

3.  The  pro  pond  change  don  not  involve 
a  steniflcani  raducticm  in  a  margin  of  safety. 

This  is  baaed  on  the  feet  that  no  plant 
dssign  changes  are  involved  and  the  method 
ami  manner  of  plant  operation  remains  the 
same.  With  the  Incrsned  setpoint  tolaranos. 
the  main  steam  safety  valvn  will  still 
prevent  pressure  from  exceeding  110  percent 
of  dnign  pressurs  in  annorrianre  with  the 
ASMS  code.  All  PSAR 


conclusions 
this 


accident  analysis 
valid  and  unaffected  by 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Litmuy,  710  Cotirt  Street,  Fulton, 
K4issouri  65251. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  k. 
Trowbridge,  2300  N  Street.  N.W.. 
Waahington,  D.C  20037 

NRC  Project  Director:  William  H. 
Bateman. 

Unkm  Electric  Coapany.  Docket  No. 
50-483.  Callaway  Mant.  Unit  1, 
Callaway  County.  Miaaouri 

Date  of  application  request:  August  8. 
1907. 

Description  of  amendment  requett: 
The  proposed  amendment  application 
would  revise  fsedwater  isolation 
engineered  saiiety  fiaature  actuation 
S3rstem  (ESFAS)  functions  in  Technical 
Specification  Tables  3.3-3, 3.3-4  and 
4.3-2  as  follows: 

(1)  The  AppUcable  MODES  for 
Functional  Units  5.a.l),  Automatic 
Actuation  Logic  and  Actuation  Relays, 
and  5. a. 2),  Automatic  Actuation  Logic 
and  Actuation  Relays,  in  Tables  3.3-3 
and  4.3-2  would  be  revised  to  add 
MODE  3. 

(2)  A  new  Functional  Unit  5.d,  Steam 
Generator  (SG)  Water  Level  Low-Low 
(for  feedwater  isolation  only),  would  be 
added  to  Tables  3.3-3. 33-4.  and  4.3- 
2. 

(3)  In  coa|unction  with  the  rhangna 
under  item  (2),  the  AppUcable  MODES 
in  Table  3.3-3  for  AFW  SG  Water  Level 
Low-Low  Functional  Units  6.d.l)x), 
Start  Motor-Driven  Pumps  Vessel  delta 
T  (Power-1,  Power-2),  would  be  reviaed 
to  delete  MODE  3.  Functional  Unit 
e.d.3)  in  Table  4.3-2  would  also  be 
revised  to  delete  MODE  3. 

(4)  The  Bases  for  Functional  Unit 
ll.b.  Reactor  Trip  P-4,  in  Table  3.3-3 
would  be  revised  to  add  a  note  allowing 
the  feedwater  isolation  ftuction  on  P-4 
coincident  with  low  T.v,  to  be  blocked. 

Basis  for  propoeed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.01(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Actuation  Logic  ApplicabUity  and  New  SG 
Water  Level  Low-Low  Functional  Unit 

1.  The  propoeed  change  does  not  involve 
a  significant  incraan  in  the  probability  or 
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consequsnoM  of  an  accident  previously 
evaluated. 

The  proposed  changes  tmpou  more 
stringent  requirements  and  have  been 
reviewed  to  ensure  no  previously  evaluated 
accident  has  been  adversely  affected.  The 
more  stringent  requirements  are  imposed  to 
ensure  the  plant's  operation  and  testing  are 
consistent  with  the  safety  analysis  and 
licensing  basis.  Therefore,  the  proposed 
changes  do  not  involve  a  significant  increase 
in  the  (Hobability  or  consequencm  of  an 
accident  previously  evaluated. 

.2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
difiierent  t}^  of  equipment  will  be  installed 
other  than  the  bypass  switch  addressed  in  s 
separate  50.92  evaluation  below)  or  changn 
in  controlling  parameters.  The  proposed 
changn  do  impose  different  requirements; 
however,  then  changes  are  consistent  with 
assiuiptions  made  in  the  safety  analysis  and 
licensing  buis.  Actuation  logic  applicability 
is  extended  Xo  MODE  3  and  the  SSPS  slave 
relays  that  implement  feedwater  isolation  on 
SG  water  level  low-low  will  continue  to  be 
surveilled  quaiteriy  u  they  have  always  been 
tasted.  Thus,  the  proposed  changn  do  not 
create  the  ponibuity  of  a  new  or  diffsrent 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  don  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Ine  imposition  of  more  stringent 
requirements  does  not  reduce  the  margin  of 
safety.  The  margin  of  sailBty  would  be 
increased  since  the  so(q>e  of  the  Technical 
Spedficatioiu  hn  been  increased  to  include 
additional  plant  equipment  and  add 
additional  Applic^iility  reqtiirements.  The 
changn  are  conaistent  vrith  the  safety 
analysis  and  Ucansing  basis.  Therefars,  the 
proposed  '^■"fl^  do  not  involve  a  reduction 
in  a  margin  of  safety. 

TTD  AppUcability 

1.  The  proposed  change  does  not  involve 
a  significant  tiKTsan  in  the  probabili^r  or 
conaequencn  of  an  accident  previousqr 
evaluated. 

Overall  protection  system  performance  will 
remain  vrithin  the  bounds  of  the  previously 
performed  accident  analysn  since  no 
hardware  changn  are  proposed.  The 
proposed  change  adds  a  relaxation  to  the 
Applicability  for  the  SG  Water  Level  Low- 
Low  Vesnl  delta  T  channels.  The  propoaed 
change  in  the  Applicability  will  not  afiect 
any  of  the  analysis  assumptions  for  any  of  the 
accidents  previously  evaluated.  The 
proposed  change  will  not  affect  the 
probability  of  any  event  initiators  nor  will 
the  (Mopoeed  change  affect  the  ability  of  any 
saflBty-related  equipment  to  perform  its 
intended  functton.  A  Veaael  delta  T  channel 
should  only  be  tripped  if  it  is  inoperable  and 
the  reactor  is  operating,  when  the  need  to 
restrict  trip  time  delays  is  applicable.  There 
will  be  no  degradation  in  the  performance  of 
nor  an  incraan  in  the  number  of  challengn 
impoaed  on  safisty-related  equipment 
assumed  to  function  during  an  accident 
situation.  Accident  analysn  have  Iwen 


performed  with  the  maximum  trip  time 
delays  enabled  at  power  levels  up  to  19% 
RTF  (10%  RTF  plus  uncertainty).  Therefore, 
operation  in  MODE  3  with  the  maximum  trip 
time  delays  is  enveloped.  Therefore,  the 
proposed  change  does  not  invoivs  a 
si^iificant  increase  in  the  probahili^  or 
consequencn  of  an  accident  prevtously 
evaluated. 

2.  The  proposed  change  don  not  create  the 
possibili^  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

There  are  no  hardware  changn  nor  are 
there  any  changn  in  the  method  by  which 
any  aafety-related  plant  system  performs  its 
safety  function.  The  change  in  Applicability 
will  not  impact  the  normal  method  of  plant 
operation.  The  maximum  trip  time  delay 
should  be  ensiled  in  MOES  3  to  preclude  an 
imnacessary  feedwater  isolation  or  aiudliaiy 
bedMralar  actuation  from  oocuiring  prior  to 
the  expiration  of  the  trip  time  delay 
previously  analyzed  for  MODE  1  opeiatiaiL 
No  new  accident  scenarios,  transient 
precursors,  feilure  mechanisms,  or  HmiHug 
single  feilum  are  introduced  n  a  resnh  of 
this  chsnge.  Therefore,  the  proposed  change 
don  not  create  the  ponibility  of  anew  of 
diSnrant  kind  of  accident  from  any    ■ 
previously  evaliutted. 

3.  The  proposed  change  don  not  involve 
a  aignifirawt  reduction  ia  a  margin  of  safety. 

The  proposed  diangs  don  not  affect  the 
acceptance  criteria  for  any  analyzed  event 
Then  will  be  no  effect  on  the  """t  in 
which  safsty  limits  or  limiting  saiiBty  S3r8tem 
settings  are  determined  nor  vrill  there  be  any 
effsct  on  tbon  plant  systems  necessary  to 
asstire  the  accomplishment  of  protection 
fiuictions.  There  trill  be  no  impact  on  any 
margin  of  safety. 

Feedwrater  laolstion  on  P-4/Low  T»,  Bypass 
Switch 

1.  The  inopoeed  change  don  not  involve 
a  significant  incraan  in  the  probability  or 
consequencn  of  an  accident  previously 
evaluated. 

Overall  protection  system  performance  will 
remain  within  the  bounds  of  the  previously 
performed  accident  analyses.  The  P-4/Low 
Tm,  Bypan  Switch  design  change  will  not 
impact  any  accidents  previously  evaluated  in 
the  FSAR  since  feedwater  isolation  upon 
rearhlng  diis  frinction  wn  iMver  credited. 

The  ESPAS  will  contimie  to  fimctfon  in  a 
manner  consistent  vrith  the  accident  analysis 
assumptions  and  the  plant  design  buis.  As 
such,  then  will  he  no  degradation  in  the 
performance  of  nor  an  increaw  in  the  number 
of  challengn  to  equipment  assumed  to 
functitm  during  an  accident  situatioit 

This  Technical  Specification  change  don 
not  affect  the  probability  of  any  event 
initiators.  Thne  will  be  no  change  to  normal 
plant  operating  parameters  or  accident 
mitigation  capahilltin.  Therefore.  th««  will 
be  no  increan  in  the  probability  or 
consequencn  of  any  accident  oocuiring  due 
tothis  change. 

2.  The  proposed  change  don  not  create  the 
possibility  of  s  new  or  different  kind  of 
accident  from  any  acddent  previously 
evaluated. 

There  are  no  changn  in  the  method  by 
which  any  safety-related  plant  system 


performs  its  safety  frinction  and  the  normal 
manner  of  plant  operation  is  unaffected, 
other  than  the  proposed  allowance  to  bypan 
feedwater  isolation  on  P-4  coincident  with 
low  T.,,.  This  bjrpass  switch  modification 
will  be  performed  under  the  design  standards 
applicable  to  all  safety  system  bypassn  at 
Callaway,  except  for  Section  4.12  of  IEEE 
279-1971.  Section  4.12  of  IEEE  279-1971 
requires  that  an  operating  bypass  of  a 
protective  function  be  automatically  removed , 
whenever  permissive  conditions  are  not  mat 
However,  the  subject  circuitry  don  not 
provide  a  protective  function,  h  is  not 
auumed  or  credited  in  any  safety  analysis.  In 
addition,  plant  omditioiM  that  would  call  far 
the  restoration  of  the  feedwater  iaolation 
frmction  cannot  occur  without  operator 
action  to  don  the  reactor  trip  breakers. 
Administrative  controk  will  govern  the 
proper  un  of  and  restoration  from  the 
proposed  bypan.  Although  the  additicm  of 
the  bypan  switch  introducn  the  potmtial  for 
an  equipment  malfiinrtion  of  a  different  type 
from  any  previously  evaluated  in  the  FS/Jl. 
the  pos^bility  of  a  new  or  different  type  of 
accident  is  not  created.  The  suvitch  fiinctioiu 
only  to  allow  a  manual  bypan  of  feedwatn 
isolation,  The  failure  of  the  switch  or  its  •'< 
improper  use  will  not  be  an  event  initiator 
Cor  the  {»eviously  analysed  Loes  of  Nonnai 
Feedwater  event  in  FSAR  Section  15.2.7 
since  it  caimot  fail  in  such  a  iMmmr  «« to 
cause  feedwater  isolation. 

No  new  accident  scenarios,  transient 
precursors,  frdlure  mechanisms,  or  limiting 
singfe  feilum  are  introduced  u  a  result  of 
this  change.  There  will  be  no  advem  effect 
or  challenges  <»np»i— H  on  any  safety-related 
system  n  a  result  of  this  chuige.  Therefore, 
tin  ponibility  of  a  new  or  different  tjrpe  of 
accident  is  not  created. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

There  will  be  no  effect  on  the  manner  in 
which  safety  limits  or  limirtng  safety  systasn 
settings  are  detennined  nor  wrill  tlien  he  any 
affect  on  thon  plant  systems  necessary  to 
assure  the  accomplishment  of  protection 
fimctimis.  There  will  be  no  im|>act  on  DNBR 
limits.  Fq.  F-delte-H.  LOCA  PCT,  peak  local 
power  dmsity,  or  any  other  margin  of  safety. 

Tbe  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appeers  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Couit  Street.  Fulton. 
Missouri  65251. 

Attorney  for  licensee:  Gerald  ChainoS^ 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street,  N.W., 
Washington.  D.C  20037. 

NRC  Project  Director:  William  H. 
Bateman. 
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Vii:giBia  EUctric  aad  Powm*  Conpaay, 
Docket  NfM.  SO-33«  and  50-339.  North 
Aana  Power  Stetioa,  Units  No.  1  and 
NeL  I,  Leidsa  Ce«^,  Vifsfada 

Date  of  amendment  request: 
November  5,  1997. 

Deecription  of  amendment  mquett: 
The  current  Technical  Specifications 
requirements  prohibit  loads  in  excess  of 
2500  pounds  nom  traveling  over 
irradiated  fuel  assemblies  in  the  spent 
fuel  pit.  Due  to  the  number  of  irradiated 
fuel  assemblies  currently  stored  in  the 
spent  fuel  pit  over  years  of  (^Mnation. 
additional  flexibility  is  needed  to 
•ocomplish  the  jnovement  of  the  spent 
fuel  pit  gstes  during  refueling  activities 
and  to  reduce  fuel  handling  acttviUes  in 
preparation  for  refueling  outages.  In 
onlsr  to  perform  gate  seel  maintenance 
prior  to  esch  outage,  a  gate  is  moved 
across  the  irradiated  fuel  storage  area  to 
the  cask  handling  area  where  it  can  be 
lifted  out  of  the  spent  fuel  pit.  When  a 
dear  path  of  empty  fuel  stotage  cells 
cannot  be  estahHshed.  sea 
cannot  be  perfaimed  unless  i 
the  cunent  Limiting  Condition  of 
Operstion  is  granted.  The  proposed 
changes  will  exempt  these  rsquiieinents 
for  the  movements  of  the  spent  fuel 
gstes  provided  specific  administrative 
controls  are  satisfied. 

Basi$  for  propoeed  no  Mignificant 
haaardt  ooneiaention  determination: 
As  required  by  10  CFR  50.91  (s).  the 

I  has  provided  its  analyris  of  the 
I  of  no  significant  hazards 
lideration,  which  is  presented 
below: 

Specifically,  operstion  of  the  North  Anns 
Powar  fliatioa  In  •coordance  with  the 
pieposad  rhsngii  will  not: 

1.  lavolve  a  significaBt  Incrsass  In  lbs 
pnibability  of  oocuirmoa  er  oaassqaaaoss  of 
anaoddsiil  pnviously  avalealBd. 

Ths  aocidsat  in  question  is  a  fuel  hamtHng 
aiTlilsiil  in  tha  spent  fuel  pit.  Tha  pfopoaed 
chsagM  will  actually  roduca  the  pfofaabiUty 
of  a  ftial  handling  accident  by  eliminating 
uanacaaaary  fuel  ssaambly  movements.  After 
this  chaagB  ia  inplamonted.  only  thoaa 
MsaaUlas  containing  control  roid  asaembliaa 
wW  ke  sobtactad  to  such  anvas  prisr  to 
■esaasBt  of  the  galss  laslsad  ollbs  cuirent 
pnctios  of  moving  all  the  fuel  nsrwasaij  to 
aatabUah  a  k>ad  path  of  amptv  caUs.  A 
ladundant  rigging  system  will  be  provided 
which  aliminalaa  the  poasUiility  of  s  load 
Aap  dee  to  a  bsist  failura.  Furtfaacmoca,  even 
Ibsni^  tbs  double  rigging  ■ystam  makaa  a 
load  dnp  due  to  a  hoist  bilura  an  Incredibie 
ewnt.  a  cakmlation  waa  periunuad  to 
dslsnnine  ths  efiiacts  of  a  direct  impact  load 
so  s  (ingle  fuel  •tocags  osU  sr  (be  WP  ispsat 
fuel  pit]  •tnicture.  The  oskiilaliea  oaoBhidss 
that  thsrr  irill  hs  nn  sitrwas  mnssqiisnfea  In 
sUbsr  inadiatad  fuel  or  tha  SPP  sttucturs. 
The  plant  daalap  baais  fiael  handlli^  aoddant 
will  not  be  vielelad.  Thecefora.  with  the 
administxadve  cootrola  in  place  to  i 


the  poasibillty  of  a  gate  drop  tha  prababilitv 
of  occuneoca  or  tha  consequaoces  of  a  fusi 
handling  accident  are  not  inrraased 

2.  Crsate  the  possibility  of  a  new  or 
dtflwenl  kind  of  accident  from  any  accident 
previously  evaluated. 

The  propoaad  rhsngns  establish  adaouate 
admin^tiative  controls  over  the  spent  Kiel 
pit  gate  movements  to  prevent  damage  to 
storad  inadiatad  fuel  and  fuel  racks  theieby 
ensuring  the  design  baais  fuel  handling 
sccidant  romaina  beundiag  and  that  ftiel 
spacing  is  msintained  in  the  racks  precluding 
critioaUty. 

3.  Involve  a  si^flcant  raductioo  in  any 
"^Vg'"  of  safsty. 

The  new  administrative  oontrob  ensure 
thai  a  poatulatad  gala  drop  will  not  occiu  due 
to  compliance  with  our  Hosnsing 

I  to  NUinC-0ei2  and  the 
It  to  iiMtall  a  redundant  rigging 
system  to  eliminate  tha  poaaiUlity  ofa  load 
drop  initialad  by  hoist  failure.  Analysia  has 
detamined  that  in  the  event  the  gale  waa  to 
be  dropped  from  its  cootrollad  lift  height:  (1) 
Tbata  will  be  no  damags  to  irradiated  fuel 
CBueed  by  the  direct  impact  loeding  on  a 
■ingle etOE^a  cell  Mid  it)  the  feel  stores 
radii  will  maintain  fuel  in  a  non-critioal  amy. 
A  new  criteria,  demonstntii^  the  ability  of 
ths  peal  floor  to  rsmain  Intact  after  a  gats 
I  shown  by  analyais.  New 
I  the  dsgndalion  of  ths 
I  of  saisty  asMl  ansura  an 
idavHiB  safcly  eisrgln  for  tha  new  criteria. 


The  administrative  cantrais  edded  for  the 
gale  lift  preclude  the  poasMlity  of  a  load 
drop  induced  by  a  hoist  failure  and,  therefore 
anew  the  polsniial  for  radioactivity  relaeae 
and  inadvailaal  crilioality  remain  bounded 
by  tha  p>aaeiil  rlaslgn  basis.  Tharafora.  the 
margin  of  safsty  is  not  rsduoad  by  ths 
propoaad  chaaga. 

The  NRC  stair  has  reviewed  dw 
llnsnaes's  analysis  and.  based  on  this 
review,  it  sppears  that  the  three 
standards  of  S0.02(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
detarmiiie  that  the  amendment  request 
involves  no  signifioant  hazards 
consideration. 

Local  PubUc  Document  Room 
hoation:  The  Aldannan  Library.  Special 
Collections  Depertment.  University  of 
Visginia.  Charlottesville.  Virginia 
22003-2498. 

Attorney  for  liceruee:  Michael  W. 
Maupin,  Esq..  Hunton  and  Williams, 
Riverfront  Plaza.  East  Tower.  951  E. 
Byrd  Street.  Richmond.  Virginia  23219. 

NRC  Profect  Director:  )ames  E.  Lyons. 


Virginia  Bledric  end  Power  Compeay, 
Docket  Noe.  S0-3St  and  90-439,  North 
Anna  Power  Station.  Untts  No.  1  and 
No.  2.  Lottiaa  County.  Virginia 

Date  of  amendment  request: 
November  18. 1097. 

Deeaiption  of  amendment  request: 
The  Technical  Specifications 
surveillance  requirements  currently 
require  testing  and  iiupection  of  the 
Turbine  Overspeed  Protection  System 


control  valves,  at  least  once  per  31  dasrs. 
to  ensiue  their  ability  to  prevent 
overspeeding  of  the  turbine.  Based  on 
an  analysis  of  Westinghouse  BB-296 
turbines  with  steam  chests,  the 
proposed  change  would  increase  the 
surveillance  test  interval  from  at  least 
once  per  31  days  to  at  least  once  per  92 
days. 

Basis  for  proposed  no  significant 
hazard*  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Specifically,  operation  of  tha  North  Anna 
Powar  Station  in  aooordanoe  with  the 
proposed  Tschnicsl  Specificatioiu  changes 
will  not: 

1.  Involve  a  signifioant  inorssse  ia  tbs 
probSMIity  or  consequences  of  an  acddant 
pivviously  evaluated. 

No  new  or  unique  accideel  precursors  are 
inlioduoed  by  these  rhaegsa  in  survaillanoe 
requirements.  The  probability  of  totbine 
missile  ejection  with  an  extended  test 
interval  to  92  da'ys  for  the  turbiiw  govemor 
and  throttle  valves  haa  been  determined  to 
rsmain  within  the  appUoabls  NRC 
acceptance  criteria,  loe  heavy  huh  design  of 
the  turbine  rotors  provides  iiutber  assurance 
diet  the  probability  of  ejection  of  turbine 
misBiles  due  to  destructive  overspeed 
remains  within  the  acceptance  criteria. 
TherefbrB,  these  changes  do  not  involve  a 
significant  incraase  in  the  probebiUty  or 
consequences  of  an  aoddent  previoiuly 
evaluated. 

The  demonstrated  high  reliability  of  the 
turbine  govemor  and  throttle  valves  snd  the 
verification  of  the  operability  of  the  other 
turbine  contrel  valves  provide  adequate 
aaaiirsnce  that  the  turbine  overspeed 
prptBctioo  system  will  operate  as  daaigned.  if 
needett  Turbine  governor  and  throttle  valve 
testing  parfKmed  to  date  baa  damonstrelad 
the  rriiability  of  theae  vah^ea.  hi  addition,  flw 
operability  of  the  other  turbine  vahras  (Le.. 
rahset  snd  intaroept  stop  valves)  will 
omtinus  to  be  verified  evaty  18  """^l**  as 
raquired  by  the  Technical  Specifications. 

2.  Create  tha  poasibility  ofa  new  or 
difiwant  kind  of  accident  from  any  eocident 
previously  evaluated. 

Since  the  implementation  of  the  propoaad 
change  to  the  surveillanoe  reqtiirements  will 
not  require  hardware  nuKlifintions  (i.e., 
aharations  to  plant  configuration),  operation 
of  the  fiscilittes  vrith  these  propoaad 
Technical  SpatdficaUons  does  not  crsate  the 
poaaibility  for  any  new  or  difisrent  kind  of 
accident  which  has  not  been  already  been 
evaluated  in  the  Updated  Final  Safsty 
Analysis  Report  (UFSAR).  hi  addition,  tha 
results  of  the  probabilistic  evaluation 
indicate  that  no  additional  transients  have 
been  introduced. 

The  proposed  levisitm  to  the  Technical 
Spedficatioos  will  not  rasuit  in  any  physical 
alteretion  to  any  plant  system,  nor  would 
there  be  s  change  in  the  method  by  wrfaich 
any  safsty-related  system  performs  its 
function.  The  design  and  operation  of  the 
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turbine  overspeed  protection  and  turbine 
control  systems  are  not  being  changed. 

The  proposed  Technical  Specifications 
changes  do  not  affoct  the  design,  operation, 
or  Csiluie  modes  of  the  valves  snd  other 
components  of  the  turbine  overspeed 
protection  system.  Therefore,  the  proposed 
change  does  not  create  the  possibility  ofa 
new  or  difEerent  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  saliBty. 

The  proposed  changes  do  not  reduce  the 
margin  of  safety  as  denned  in  the  basis  for 
any  Technical  Specifications.  Furthermore, 
the  total  turbine  missile  election  probability 
continues  to  be  enveloped  by  the  applicable 
acceptance  criteria  of  lE-S.  The  design  and 
operation  of  the  turbine  overspeed  protection 
and  turbine  control  systems  are  not  being 
changed  and  the  opeiability  of  the  turbine 
governor  snd  throtUe  valves  will  be 
demonstrated  on  a  refuelling  outage  basis.  In 
addition,  the  results  of  the  accident  anal3rses, 
which  sre  documented  in  the  UFSAR, 
continue  to  bound  operation  with  the 
proposed  change  in  surveillance  interval  for 
the  turbine  throttie  and  govemor  valves,  so 
that  there  is  no  safety  margin  reduction. 
Therefore,  the  propcMed  change  does  not 
Involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department;  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq..  Himton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street.  Richmond,  Virginia  23210. 
.    NRC  Pn^ect  Director:  James  E.  Lyons. 

Previously  PublialiBd  Notices  of 
Consideration  of  lasuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individiial 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 


page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Tennessee  Valley  Andiority.  Docket 
Nos.  5»-327.  Seqnoydi  Nuclear  Mant. 
Unit  1,  Hamilton  County,  Te 


Date  of  application  for  amendments: 
November  21, 1997. 

Description  of  amendments  request: 
Amend  Technical  Specifications  to  add 
a  one-time  allowance  through  Operating 
Cycle  9  to  Surveillance  Requirement 
4.4.3.2. l.b  to  perform  stroke  testing  of 
the  power-operated  relief  valve  in  Mode 
5  rather  than  in  Mode  4. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register 
December  1, 1997  (62  FR  63565). 

Expiration  date  of  individual  notice: 
December  31, 1997. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Cotmty 
Library,  1001  Broad  Street.  Chattanoogs, 
Tennessee  37402. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  ndes  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  a  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  Indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 


Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
Room,  the  Geiman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  doctmient  rooms  for  the 
particular  facilities  involved. 

Bahiniore  Gas  and  Electric  CouqMay, 
Docket  Nos.  50-317  and  50-318,  Cafarart 
Clifb  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Dote  of  application  for  amendments: 
November  30, 1995,  as  supplemented 
March  15, 1996,  March  6, 1997,  and 
June  27, 1997. 

Brief  description  o/ amendments:  The 
amendments  incorporate  references  to  a 
new  Combustion  Engineering,  Inc. 
topical  report  desmbing  steam 
generator  tube  sleeves,  delete  referaoces 
to  the  previous  CE  topical  report, 
incorporate  sleeve/tube  inspection 
scope  and  expansion  criterion,  revise 
the  plugging  limh  for  a  CE  sleeve  to 
28%  of  the  nominal  sleeve  wall 
thickness,  and  incorporate  a  post  weld 
heat  treatment  for  bee  span  welds. 

Date  of  issuance:  November  18, 1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  223  and  199. 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  3, 1996  (61  FR  176). 
The  March  15, 1996,  March  6, 1997,  and 
Jime  27, 1997,  letters  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
Safisty  Evaluation  dated  November  18. 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Loca7  Public  Document  Room 
location:  Calvert  Coimty  Library,  Prince 
Frederick,  Maryland  20678. 

Carolina  Power  ft  Light  Company,  at 
al..  Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  nant.  Units 
1  and  2,  Bmncwick  County,  Nordi 
Carolina 

Date  of  application  for  amendments: 
August  6, 1997. 

Brief  description  of  amendments:  The 
amendments  address  an  unreviewed 
safety  question  associated  with  the 
handling  of  the  spent  fuel  shipping  cask 
at  the  BnmswicJc  Steam  Electric  Plant. 
Units  1  and  2. 

Date  of  issuance:  December  2, 1997. 

Effective  date:  December  2, 1997. 
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Amendment  Nos.:  190  and  221. 

Pocility  Operating  Licenee  Not.  DPR- 
71  and  DPR-S2:  Amendmaata  authorize 
chai^i  to  tb«  facility's  Updated  Final 
Safety  Analysis  Report. 

Date  of  initial  notice  in  Fadaral 
Regiatar:  September  17.  1997  (62  PR 
48897)  The  Conunission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safisty  Evaluation  dated 
niMWllll  2,  1997. 

No  significant  haiaids  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wilmington.  North  CaroUna  26403- 
3297. 

Carolina  Power  ft  Light  Company,  at 
al..  Docket  No.  50-400.  Sbearon  Harria 
Nuclear  Power  Plant.  Unit  1.  Wake  and 
rhathaas  Countiea,  North  Carolina 

Date  of  application  for  amendment: 
February  18.  1997. 

Brief  description  afammtdment:  This 
amendment  ravisea  die  maximum 
allowable  power  range  neutron  flux 
high  setpoints  (percent  of  rated  theimal 
power)  shown  in  Tectuiical 
Spedftcetion  Table  3.7-1. 

AM*  of  iwuance.  November  25.  1997. 

Effective  date:  November  25, 1997. 

Amendment  No.:  75. 

Facility  Operating  Licenee  No.  NPF- 
83:  Amendment  reviaaa  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fadaral 
■egtater  April  9,  1997  (62  FR  17225) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  25.  1997. 

No  significant  hazards  conaidaration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clarti  Avenue,  Raleigh, 
North  Carolina  27605. 

Commonwealth  Ediaon  Company, 
Docket  Noa.  STN  50-454  and  STN  SO- 
4S5,  Byron  Station.  Unit  Noa.  1  and  2, 
r.  nUnoia 


Date  of  application  for  amendments: 
April  7. 1997,  as  supplemented  on 
August  7.  1997. 

Brief  description  of  amendments:  The 
amendments  revise  the  technical 
specifications  to  permit  installation  and 
use  of  C&D  Charter  Power  Systems.  Inc.. 
batteries. 

Date  of  itauaitce:  November  25.  1997. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Not.:  93  and  93. 

Facility  Operating  License  Nos.  NPF- 
37  and  NPF-66:  The  amendments 
revised  the  Technical  Specifications. 


Date  of  initial  notice  in  I 
t^glrtii  October  22, 1997  (62  FR 
54668).  The  Commisaioo's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  25,  1997. 

No  significant  haxards  consideration 
comments  received:  No. 

Looa7  Public  Document  Room 
location:  Byron  Public  Library  District, 
lOB  N.  Franklin,  P.O.  Box  434,  Byron, 
Illinois  61010. 


Dnke  Energy  Ceaporetion.  Docket  Nee. 
SO-369  andTsO-aTO,  McGuifv  Nwciear 
Station.  Units  1  and  2.  Mecklenburg 
County.  North  Carolina 

Date  of  application  for  amendments: 
Ootober  13,  1997.  as  supplemented  by 
letters  dated  October  28  and  November 
5.  1997. 

Biief  description  of  amendments:  The 
amendments  revise  TS  Table  3.3-4. 
"Engineefed  Safety  Featuraa  (ESF] 
Actuation  Syetaat  Instrument  Trip 
Setpointa."  Spedflcellv.  the 
amendments  supptul  the  replacement  of 
three  safiBty-relatad  narrow  range 
Krfbflling  Water  Storage  Tank  level 
instruments  with 
wide  range  level 
trip  ■etpuiat  for  the  refueling  water 
antooMtic  eerltchoiver  to  rechculation  is 
feviaed  to  aocount  for  the  diffierenoe  in 
instrument  uncertainty  aaaociated  with 
wide  range  level  inatruBMOli  and 
provktei  additional  operator  respooM 
timemeiBin. 

Date  of  issuance:  November  25. 1907. 

Effective  date:  Unit  1— Aa  of  the  dete 
of  issuance  to  be  implaeMafed 
consistent  with  the  refoeling  outage 
scheduled  for  )une  1996;  Unit  2— As  of 
the  date  of  issuance  to  be  implemented 
within  30  days  from  the  date  of 
iaauance. 

Amendment  Mm.:  177  (Unit  1):  190 
(Unit  2). 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7.  Amendments  revised  the 
Technical  Specifications. 

Z>ato  a/ imtiay  no6ce  in  Fadaral 
Regialer  October  22.  1997  (62  FR 
54859).  The  October  28  and  November 
5.  1997,  letters  provided  additional  and 
clarifying  information  that  did  not 
change  the  scope  of  the  October  13. 
1997.  application  and  the  initial 
propoaed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  25. 
1007. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  ].  Murrey  Atkins  Library, 
University  of  North  CaroUna  at 


Chariotte.  9201  Univereity  Qty 
Boulevard,  Chariotte,  North  Carolina. 

Dnke  Eneigy  Cofporetion,  Docket  Noe> 
50-260,  90-270,  and  50-287,  Oconee 
Nndeer  Station.  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Dote  of  application  for  amendments: 
October  10,  1997,  as  supplemented  by 
letters  dated  November  3, 6,  and  10, 
1997. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specifications  to  implement  alternate 
repair  criteria  for  steam  generator  tubes 
that  have  degraded  roll  joints  inside  of 
the  upper  tubeslieet.  The  alternate 
repair  criteria  would  allow  new  roll 
joints  to  be  installed  below  the  degraded 
roll  joints  in  the  upper  tubesheet. 

Date  of  issuance:  November  21, 1997. 

Effective  date:  November  21, 1997. 

Amendment  Nos.:  Unit  1—227;  Unit 
2—227;  Unit  3—224. 

Facility  Operating  License  Nos.  DPR- 
38.  Dm-47.  AND  DPR-5S:  The 
amendments  revised  the  Technical 
Specifications. 

Public  conunents  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes.  (62  FR  55635  dated 
October  28, 1997).  The  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  propoaed  no 
significant  hazards  consideration 
determination.  No  comments  have  been 
received.  The  notice  also  provided  for 
an  opportiinity  to  requeat  a  h«i»ring  by 
November  26, 1997,  but  indicated  th^ 
if  the  Commission  makes  a  final  no 
significant  hazards  consideration 
determination,  any  such  hearing  «vould 
take  place  after  isstiance  of  the 
amendments. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of  exigent 
circumstances,  and  a  final 
determination  of  no  significant  hazards 
consideration  are  contained  in  a  Safety 
Evaluation  dated  November  21. 1997. 

Attorney  for  licensee:  M.  J.  Michael 
McGarry,  m,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC. 

Local  PuUic  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina. 

Duqueane  Light  Company,  et  al.,  Dodcet 
No.  50-334.  Beaver  Valley  Power 
Station.  Unit  No.  1,  Shippingport, 
Pennsylvania 

Date  of  application  for  amendment: 
March  10. 1997.  as  supplemented  July 
28  and  September  17, 1997. 

Brief  description  of  amendment:  The 
amendment  modifies  Technical 
Specification  3/4.4.5.  'Steam 
Generators,"  and  its  associated  Bases 
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and  adds  a  new  license  condition  to 
Appendix  C  for  Beaver  Valley  Power 
Station,  Unit  No.  1  (BVPS-1)  to  allow 
repair  of  steam  generator  tubes  by 
installation  of  sleeves  developed  by 
ABB  Combustion  Engineering.  In 
addition,  the  amendment  deletes  the 
option  for  using  the  kinetic  sleeving 
methodology  previously  approved  for 
use  at  BVPS-1. 

Date  of  issuance:  November  25, 1997. 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  60  days. 

Amendment  No.:  208. 

Facility  Operating  License  No.  DPR- 
66:  Amendment  revised  the  Technical 
Specifications  and  License. 

Date  of  initial  notice  in  Federal 
Register  April  23. 1997  (62  FR  19829). 
The  July  28  and  September  17, 1997, 
letters  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination  or  expand  the 
amendment  request  beyond  the  scope  of 
the  April  23, 1997,  Federal  Register 
notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  25; 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa,  PA 
15001. 

Florida  Power  Corporation,  et  al., 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nndear  Generating  Plant,  Otrus 
County.  Florida 

Date  of  application  for  amendment: 
September  12,  1997,  as  supplemeneted 
November  7, 1997. 

Brief  description  of  amendment:  The 
proposed  amendment  involves  a  - 
revision  to  the  Emergency  Diesel 
Generator  protective  relaying  scheme  at 
Crystal  River  Unit  3,  to  be  reflected  in 
the  next  revision  to  the  Final  Safety 
Analysis  Report  (FSAR). 

Date  of  issuance:  December  1, 1997. 

Effective  date:  Effective  upon 
issuance. 

Amendment  No.:  159. 

Facility  Operating  License  No.  DPR- 
72:.  Amendment  revises  the  FSAR. 

Date  of  initial  notice  in  Federal 
Regiater:  September  30,  1997  (62  FR 
51165).  By  letter  dated  November  7, 
1997.  the  licensee  provided  additional 
information  which  did  not  affect  the 
original  no  significant  hazards 
consideration. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  1. 
1997. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library.  8619 
W.  Crystal  Street,  Crystal  River.  Florida 
32629. 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-219,  Oyster  Creek 
Nucfear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
October  10, 1996,  as  supplemented 
March  25,  June  6,  and  August  29, 1997. 

Brief  description  (rf  amendment:  The 
amendment  extends  the  instrumentation 
siuveillances  for  the  condenser  low 
vacuum,  high  temperature  main 
steamline  timnel,  recirculation  flow, 
and  reactor  coolant  leakage. 
Additionally,  the  change  extends  the 
equipment  test/operability  checks  for 
containment  vent  and  purge  isolation, 
electromagnetic  relief  valve  operability, 
and  drywell  to  torus  leakage  test. 

Date  of  Issuance:  November  26, 1997. 

Effective  date:  November  26, 1997, 
with  full  implementation  within  60 
days. 

Amendment  No.:  193. 

Facility  Operating  License  No.  DPR- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Kegisten  November  6, 1996  (61  FR 
57485).  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  26, 1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  NJ  08753. 

Northeast  Nuclear  Enei^  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
May  20, 1997,  as  supplemented  on 
September  23, 1997. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  (TSs)  by  relocating  the 
containment  isolation  valve  (QV)  list 
from  the  TSs  to  the  Technical 
Requirements  Manual  in  accordance 
writh  Generic  Letter  91-08,  "Removal  of 
Component  Lists  from  the  Technical 
Specifications."  The  amendment  also 
changes  the  surveillance  requirement 
for  valves,  blind  flanges,  and 
deactivated  automatic  valves  located 
inside  containment  that  are  locked, 
sealed,  or  otherwise  secured  in  the 
closed  position  from  once  every  31  days 
to  during  each  cold  shutdown,  but  no 


more  than  once  per  92  days.  The  TS 
Bases  is  changed  to  reflect  the  relocation 
of  the  contaiimient  isolation  valve  list 
from  the  TSs  to  the  Technical 
Requirements  Manual  and  dicusses 
adininistrative  controls  for  CTV 
operation  in  Modes  1  through  4.  Also, 
a  license  condition  has  been  added  to 
paragraph  2.C.  of  the  Operating  License 
to  ensure  enforceability  and  to  provide 
a  method  of  tracking  the  license  * 
condition  back  to  the  license 
amendment. 

Date  of  issuance:  November  19, 1997. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  90 
days. 

Amendment  No:  210 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifica^ns  and  License  Conditions. 

Date  <^Vutial  notice  in  Federal 
Register  June  18. 1997  (62  FR  33128). 
The  September  23. 1997.  letter  provided 
clarification  of  the  initial  submittal  and 
did  not  affect  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  19, 1997.  - 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Commimity-Tedmical    ■ 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut  and  the 
Waterford  Library.  ATTN:  Vince 
Juliano.  49  Rope  Ferry  Road,  Waterford. 
Connecticut. 

Northeast  Nuclear  Energy  Company.et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Pow«-  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Dote  of  application  for  amendment: 
September  16, 1997. 

Brief  description  of  amendment:  The 
amendment  changes  the  main  steam 
line  American  Society  of  Mechanical 
Engineers  Code  (Code)  safety  valves 
Technical  Specifications  (TSs)  by:  (1) 
Deleting  TS  Table  3.7.1,  "Maximum 
Allowable  Power  Level-High  Trip 
Setpoint  with  Inoperable  Steam  Line 
Safety  Valves  During  Operation  with 
Both  Steam  Generators,"  by  not 
allowing  operation  in  Mode  1  or  2  with 
inoperable  Code  safety  valves  while 
allowing  operation  in  Mode  3  with  up 
to  three  Code  safefy  valves  inoperable 
per  steam  generator,  (2)  modifing  the 
associated  action  statement  in  TS  3.7.1.1 
to  reflect  the  operational  changes,  and 
(3)  updating  the  TS  Bases  to  reflect  the 
proposed  changes  and  include  the 
correct  amendment  history  numbers  to 
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reflect  previously  approved 
amendments. 

Date  of  issuance:  November  19, 1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  211. 

Facility  Operating  License  No.  DPR- 
85:  Amendment  revised  the  Technical 
SpeciHcations. 

Date  of  initial  notice  in  Federal 
Register.  October  8, 1997  (62  FR  52582). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  19,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike. 
Norwich,  Connecticut,  and  thfljL 
Waterfbrd  Ubrary,  ATTN:  VinEe 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Northern  States  Power  Coa^»aay, 
Docket  No*.  50-2S2  and  SO-<306.  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nes.  1  and  2.  Goodk—  Coonty. 
MiBMeaU 

Date  of  application  for  amendmentM: 
September  26,  1997. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  (TS)  3.4Ji.  "Auxiliary 
Feedtwiter  System,"  (a  provide  specific 
guidance  for  conducting  post- 
msiflteaance  operational  testing  of  the 
tuibine-driven  auxiliary  feedwater 
pump  aad  associated  system  valvea  to 
meet  opecability  reqviraments  and 
limitii^  conditions  for  epesation  during 
unit  startup.  Additionally,  the 
amendments  revise  Table  TS.3.5.2B  to 
allow  the  anxiliary  fBedwater  pump 
auto  alert  actnation  instiumentatleii  to 
be  bypeased  during  startup  and 
shutdown  operations  when  the  main 
feedwater  pumps  are  not  required  to 
supply  feedwfater  to  the  steam 
generators. 

Date  of  issuance:  November  25, 1997. 

Effective  date:  November  25,  1997, 
wttn  full  implementation  within  30 
days. 

Amendment  Nos.:  134  and  126. 

Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60:  Amendments  revised 
the  Technical  Specifications. 

DatB  of  initial  notice  in  Federal 
IflgMv:  October  22,  1997  (62  FR 
54874).  The  Commission's  rriated 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  25.  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library. 


Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneepolis, 
Minnesota  55401 

Omaha  Public  Power  District,  Docket 
No.  SO-28S.  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  May  20, 
1996. 

Brief  description  of  amendment:  The 
amendment  revises  the  technical 
specifications  to  correct  and  clarify 
surveillance  test  requirements  for  the 
reactor  protective  system  and  other 
plant  instrumentation  and  control 
systems. 

Date  of  issuance:  November  24, 1997. 

Effective  date:  November  24,  1997,  to 
be  implemented  within  120  days  of  the 
date  of  issuance. 

Amendment  No.:  182. 

Facility  Operating  License  No.  DPR- 
40:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RagMer:  August  28. 1096  (61  FR 
44361).  The  rnmwJaainn'i  related 
evaluation  of  the  amendment  is 
contained  in  a  Safiety  Evaluation  dated 
November  24, 1997. 

No  significant  hasards  considenttion 
comments  received:  No. 

Local  Public  Document  Romn 
location:  W.  Dale  Clark  Library,  215 
South  ISth  Street.  Omaha,  Nebraaka 
68102. 

PiMic  Service  BlacMc  ft  Gee  CMopaay. 
Docket  No.  S»-f72,  Salem  Nwdaar 
GaMrati^  SUtteau  IMt  No.  1.  S^am 
County.  Near  faraay 

Date  of  application  for  amendment: 
May  10.  1906.  as  supplemented  March 
10  and  August  29,  1997. 

Brief  dewcripban  <rf  amtendamnt:  The 
amendment  incorporates  into  Che 
Tedhnical  Specifications  the  Maigjin 
Recovery  portion  of  the  Fuel  Up^ade 
Margin  Recovery  Program  and  support 
Iter  plugging, 
ity,  reduced  fuel 
costs,  longer  fuel  cycles,  reduced  spent 
fiiel  pool  storage,  aind  enhanced  reactor 
safety. 

Date  of  issuance:  November  26, 1997. 

Effective  date:  As  of  date  of  isattance. 
To  be  implemented  on  Unit  1  prior  to 
entry  into  Mode  2  from  the  current 
outage. 

Amendment  No.:  201. 

Facility  Operating  License  No.  DPR- 
70:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  )uly  3, 1996  (61  FR  34898). 
The  March  19  and  August  29, 1997, 
letters  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hasards  consideiation 


determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safsfy  Evaluation  dated 
November  26,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem.  N)  08079. 

Southern  California  Edison  Company, 
at  aL,  Docket  Nos.  50-361  and  50-362, 
San  Onofire  Nuclear  Generating  Station, 
Unit  Noa.  2  and  3,  San  Diego  Counfy, 
Califnmia 

Date  of  application  for  amendments: 
January  4. 1996. 

Brief  description  of  amendments: 
These  amendments  delete  License 
Condition  2.C(26)  for  SONGS  Unit  2  and 
License  Condition  2.C(27)  for  SONGS  3. 
These  license  conditions  require  that 
Southern  California  Edison  implement 
and  maintain  a  plan  for  scheduling  all 
capital  modifications  based  on  an  NRG 
approved  Integrated  Implementation 
Schedule  Program  Plan. 

Date  oflseuance:  December  3. 1097. 

Effective  date:  December  3. 1907. 

Amendment  Nos.:  Unit  2—137;  Unit 
3—129. 

FaciUty  OprnmUa^  Ucaue  No*.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Facilify  Operating  Licenses. 

Date  ofinaial  notice  in  Federal 
tigiilM   April  10. 1906  (61  FR  15997). 
The  Commisaion's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  3. 1097. 

No  significant  haeards  considaution 
comments  received:  No. 

Loctd  Public  Document  Room 
location:  Main  Lflirary.  University  of 
CaUfemia.  P.O.  Box  19557.  Irvine. 
California  92713. 


.Oacket 


No.9»-SM,Da 

Station,  Unit  No.  1,  Ottawa 


r 

Date  of  application  for  amendmtent: 
January  20. 1997. 

Brief  description  of  amendment:  Tids 
amendment  revises  "Technical 
Specification  (TS)  Section  3/4.5.2, 
"Emergency  Core  Cooling  Systems, 
EOCS  Subsystems  -  Tavg  greater  than  or 
eqnal  to  280*F."  TS  Section  3/4.5.3. 
"Emergency  Cora  Cooling  Systems, 
ECCS  Subsystems  -T.,,  less  than  280 
•F,"  and  TS  Section  3/4.7.  "Plant 
S)rstems."  Several  surveillance  intervals 
were  changed  from  18  months  to  once 
each  refueling  interval. 

Date  of  issuance:  December  2, 1997. 
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^fective  date:  December  2. 1997. 

Amendment  No.:  216 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  12. 1997  (62  FR  11498). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safefy 
Evaluation  dated  December  2. 1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Pubiic  Document  Rdbm 
location:  Universify  of  Toledo.  William 
Carlson  Library.  Government 
Documents  Collection.  2801  West 
Bancroft  Avenue,  Toledo.  Ohio  43606. 

Toledo  Edison  Company,  Centarior 
Service  Company,  aiad  Tlie  develaad 
Electric  DlnmiaatiBg  ConqMBy,  Docket 
No.  50-346.  Davia-Beaae  Nndaar  Power 
Statfam,  Unit  No.  1,  Ottawa  County. 
Oldo 

Date  of  application  for  airtendment: 
September  17, 1096,  as  supplnnented 
by  letters  dated  November  27. 1996.  and 
October  14, 1997. 

Brwf  description  of  amendment:  This 
amendment  revises  the  surveillance 
interval  from  18  months  to  less  than  or 
equal  to  730  days,  nominally  24  months, 
for  Technical  Specification  (TS)  3/4.5.2. 
"Emergency  Cone  Cooling  Systems — 
EOCS  Subsystems — Tmtg  greater  than  or 
equal  to  280  degrees  F";  TS  3/4.6.5.1. 
"Containment  Systems — Shield 
Building — Emergency  Ventilation 
System";  TS  3/4.7.6.1.  "Plant  Systems- 
Control  Room  Emeigency  Ventilation 
System";  TS  3/4.7.7.  "Plant  Systems— 
Snubbers";  TS  3/4.9.12.  "Refueling 
Operations— Storage  Pool  Ventilation": 
and  TS  Bases  3/4.7.7— "Snubbers." 

Date  of  issuance:  December  2. 1997. 

Effective  date:  Immediately,  and  shall 
be  implemented  no  later  than  120  days 
after  issuance. 

Amendment  No.:  217. 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
lagMsr.  October  9, 1996  (61  FR  52972). 
The  supplemental  information 
submitted  by  the  licensees  did  not 
impact  the  initial  proposed  no 
•ig^iificant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  2. 
1907. 

No  significant  hazards  etmsideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Toledo.  William 
Carlson  Library.  Government 
Documents  Collection.  2801  West 
Bancroft  Avenue.  Toledo.  Ohio  43606. 


Tidedo  Edison  Company,  Onterior 
Service  Company,  and  Ilie  Cleveland 
Electric  niuminating  Company,  Docket 
No.  50-346.  Davis-BeBae  Nuclear  Power 
Station.  Unit  1.  Ottawa  Counfy,  Ohio 

Date  of  application  for  amendment: 
December  11, 19d6  (as  supplemented  by 
letter  dated  January  6, 1997).  January  30. 
1997  (as  supplemented  by  letter  dated 
September  15. 1997).  and  April  18. 
1997. 

Brief  description  of  amendment:  Tius 
amendment  extends  surveillance 
requirement  intervals  from  18  to  24 
months,  revises  setpoints,  and  revises 
TS  2.2.  "Limiting  Safafy  System 
Settings."  Administrative  changes  have 
also  been  made. 

Date  of  issuance:  December  2. 1997. 

Effiective  date:  December  2. 1997. 

Amendment  No.:  218. 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 

Dates  of  initial  notice  in  Federal 
RogialBr:  January  15. 1997  (62  FR  2194). 
March  12. 1997  (62  FR  11498)  and  June 
4. 1997  (62  FR  30654).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safsfy 
Evaluation  dated  December  2. 1997. 

No  significant  hazards  consideration 
comments  received:  No.  The 
supplemental  information  provided  by 
the  licensees  did  not  afiect  the  proposed 
no  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Universify  of  Toledo.  William 
Carlson  Library.  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue,  Toledo.  OH  43606. 

Dated  at.Rockville.  Maryland,  this  lOdi  day 
of  December  1997. 

For  the  Nuclear  HBgulatoiy  Coounission. 
BOBor  b.  AoeaeaBi, 

Acting  DixeCtor,  Division  <rf  Reactor  Projects — 
m/IV,  Office  c^NudearBaactor  Regulation. 
[FR  Doc.  97-32763  Filed  12-16-97;  8.-45  am] 


NUCLEAR  REQULATOflY 


[Docket  Nee.  50-315  and  60-3iq 

American  Eledrle  Power  Company; 
Racaipt  of  PatfUon  for  DIfactor'a 
Dadaion  Under  10  CFR  2.206 

Notice  is  hereby  given  that  by  Petition 
dated  October  9. 1997.  David  A. 
Lochbaum,  on  behalf  of  the  Union  of 
Concerned  Scientists,  has  requested  that 
the  U.S.  Nuclear  Regulatc»y 
Commission  (NRC)  take  action  with 
regard  to  DonJald  C.  Cook  Nuclear  Plant. 
Units  1  and  2,  operated  by  American 
Electric  Power  Company  (the  Licensee). 


The  Petition  requests  that  the  operating 
licenses  for  D.C  Cook,  Units  1  and  2.  be 
modified,  revoked,  or  suspended  tmtil 
there  is  reesonable  assurance  that  the 
Licensee's  systems  are  in  conformance 
with  design-end  licensing-bases 
requirements.  The  Petition  requests  that 
systems  with  a  safefy  function  at  D.C 
Cook  be  qualified  and  capable  of 
performing  their  required  function 
under  all  design  conditions  before 
restart  The  Petition  also  requests  that  a 
public  h«M«ring  into  this  matter  be  held 
in  the  Washii^jton.  DC.  area  before  the 
first  imit  at  D.C.  Cook  is  authorized  to 
restart. 

As  the  basis  for  these  requests,  the 
Petition  states  that  the  NRC  recently 
completed  an  architect/engineer  design 
inspection  at  D.C  Cook.  The  Licensee 
had  previously  reviewed  the  same 
systems  as  part  of  its  design-basis 
documentation  reconstitution  pro-am. 
Findings  by  the  NRC  inspection  team 
led  to  a  shutdown  of  both  units  and  has 
necessitated  changes  to  the  plant's 
physical  configuration.  Therefore,  the 
Petition  asserts  that  the  Licensee's 
design-basis  documentation 
reconstitution  and  updated  final  safefy 
analysis  report  validation  programs  lack 
the  necessary  rigor  and  focus.  The 
Petition  further  asserts  that  defidoicies 
in  the  Licensee's  design  control 
programs  may  also  be  responsible  for 
aindUar  problems  in  its  safefy  systems, 
which  were  not  examined  l^  the  NRC 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Qmunission's 
imulations.  The  request  has  been 
remred  to  the  Director  of  the  Office  of 
Nuclear  Reector  Regulation.  As 
provided  by  10  CFR  2.206.  appropriate 
action  will  be  taken  on  this  Petition 
Kvithin  a  reasonable  time.  A  copy  of  the 
Petition  is  svailable  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  located  at  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington,  DC  20555-0001. 

Dated  at  RockvilW;  Maryland,  diia  9th  day 
of  Daoember  1997. 

For  The  Nuclear  Regulatory  CommiMion. 
Saanri  |.  CoUiBS, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc  97-32878  Piled  12-16-97;  8:45  am] 
coos  7SS0  01  P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submlaaion  for  0MB  Ravlaw; 
CofiMiMfit  RfeQuaat 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
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Commission,  Office  of  Filings  and 
Infbnnation  Services,  Washington,  DC 
20549 

Exteiuion: 
Rule  17Ad-2(c),  (d).  and  (h).  SEC  File  No. 

270-149  OMB  Control  No.  3235-0130 
Rule  17Ad-10.  SEC  Hie  No.  270-265  OMB 
Contral  No.  3235-0273 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
dlacussed  below. 


l7Ad-McU  (d)  aod  (h) 
Agntf  Turnaround,  Proceaaing  and 
Forwarding  Raciuimnnnts 

Rule  17Ad-2(c).  (d).  and  (h),  under 
the  Securities  Exchange  Act  of  1934, 
enumerate  the  requirements  with  which 
transfer  agents  must  comply  to  inform 
the  Commission  or  the  appropriate 
regulator  of  a  transfer  agent's  failure  to 
meet  the  minimum  perrormance 
standards  set  by  the  Compiission  rule  by 
filina  a  notice. 

Wnile  it  is  estimated  there  are  1,326 
transfer  agents,  approximately  ten 
notices  pursuant  to  17Ad-2(c),  (d),  and 
(h)  are  filed  annually.  In  view  of  (a)  the 
readily  available  nature  of  most  of  the 
infbnnation  required  to  be  included  in 
the  notice  (since  that  information  must 
be  compiled  and  retained  pursuant  to 
other  Commission  rules):  (d)  the 
siunmary  fashion  that  such  information 
must  be  presented  in  the  notice  (most 
notices  are  one  page  or  less  in  length); 
and  (c)  the  experience  of  the  staff 
regarding  the  notices,  the  Commission 
staJEf  estimates  that,  on  the  average,  most 
Notices  require  approximately  one-half 
hour  to  prepare.  The  Commission  stuff 
•atlBalsa  a  cost  of  approximately  $30.00 
far  each  half  hour  spent  preparing  the 
notices  per  year,  transfer  agents  spend 
an  average  of  five  hours  per  year 
complying  with  the  rule  at  a  coat  of 
$300. 

Kale  17Ad-10    Prompt  Posting  of 
Cartillcata  Detail  to  Master 
Securityholder  Files;  Maintenance  of 
Accurate  Securityholder  Files  and 
Control  Book;  and  Retention  of 
Certificate  Detail 

Rule  17Ad-10,  under  the  Securittas 
Exchange  Act  of  1934.  requires 
approximately  1,326  registered  transfer 
agent  to  create  and  maintain  minimum 
information  on  securityholders' 
ownership  of  an  issue  of  securities  for 
which  it  performs  transfer  agent 
functions,  including  the  purchase, 
transfer  and  redemptions  of  securities. 


In  addition,  the  rule  also  requires 
transfer  agents  that  maintain 
securityholder  records  to  keep 
certificate  detail  that  has  been  cancelled 
bom  those  records  for  a  minimum  of  six 
years  and  to  maintain  and  keep  ciurent 
an  acciirate  record  of  the  number  of 
shares  or  principle  dollar  amount  of 
debt  securities  that  the  issuer  has 
authorized  to  be  outstanding  (a  "control 
book").  These  recordkeeping 
requirements  assist  in  the  creation  and 
maintenance  of  accurate  securityholder 
records,  the  ability  to  research  errors, 
and  ensure  the  transfer  agent  is  aware  of 
the  number  of  securities  that  are 
properly  authorized  by  the  issuer, 
thereby  avoiding  overissuance. 

The  staff  estimates  that  the  average 
number  of  hours  necessary  for  each 
transfer  agent  to  comply  with  Rule 
17Ad-10  is  approximately  20  hours  per 
year,  totalling  26,520  hours  industry- 
wide. The  average  cost  is  approximately 
$20  per  hour,  with  the  industry-wide 
cost  estimated  at  approximately 
$530,400.  However,  the  information 
required  by  Rule  17Ad-10  generally 
already  is  maintained  by  registered 
transfer  agents.  The  amount  of  time 
devoted  to  compliance  with  Rule  17Ad- 
10  varies  according  to  differences  in 
business  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  &cchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503:  and  (ii)  Michael 
E.  Bartell.  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.  Comments  must  be  sidnnitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  Dacnnbar  8. 1097. 
Margarst  H.  McFarlaod. 
Deputy  SecraUuy. 
(FR  Doa  97-32828  Filed  12-18-97;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

IsstMT  Delisting;  Notice  of  Application 
to  Withdraw  From  Usting  and 
Ragiatration;  (Bailantyna  of  Omaha, 
Inc.,  Common  Stock,  $.01  Par  Vaiua) 
FHaNo.  I-ISMM 

Dacemlier  11, 1997. 

Ballantyne  of  Omaha,  Inc. 
("Company")  has  filed  an  application 
with  the  SAniuities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registntion  on  the  American  Stock 
Exchange.  Inc.  ("Amex"  or 
"Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Security  recenUy  was  listed  for 
trading  on  the  New  York  Stock 
Exchange  ("NYSE")  pursuant  to  a 
Registration  Statement  which  became 
effective  December  1, 1997.  Trading  in 
the  Security  commenced  on  the  NYSE 
on  December  5. 1997.  The  Company's 
Board  of  Directon  determined  that  in 
order  to  avoid  the  costs  and  the  division 
of  the  market  resulting  from  a  dual- 
listing,  the  Security  should  be 
withdrawn  from  listing  and  registntion 
on  the  Amex. 

The  Company  has  complied  with 
Amex  Rule  18  by  filing  with  the 
Exchange  a  certified  copy  of  the 
resolutions  adopted  by  the  Company's 
Board  of  Directors  authorizing  the 
withdrawal  of  the  Security  from  listing 
and  registration  on  the  Amex,  and  by 
setting  forth  in  detail  to  the  F.vrhang^ 
the  reasons  and  facts  supporting  the 
withdrawal. 

In  making  the  decision  to  withdrew 
its  Security  from  listing  and  registntion 
on  the  Amex,  the  Company  also 
considered  the  increased  visib^ty  and 
liquidity  that  a  listing  on  the  NYSE  may 
provide. 

By  letter  dated  November  14, 1997. 
the  Amex  informed  the  Company  that  it 
had  no  obfection  to  the  withdrawal  of 
the  Company's  Security  from  listing  and 
registration  on  the  Amex. 

By  reason  of  Section  12(b)  of  the  Act 
and  the  rules  thereunder,  the  Company 
shall  continue  to  be  obligated  to  fiw 
reports  with  the  Commission  and  the 
Exchange  under  Section  13  of  the  Act 

Any  interested  person  may.  on  or 
before  January  6. 1998.  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
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N.W.,  Washington.  D.C.  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matttt'. 

For  tlie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
iG. 


Secntary. 

[FR  Doc.  97-32820  Filed  12-16-97;  8:45  am] 
I  0008  MM-St-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

{iM.  Ho.  lA-iasaraos-iiq 

ProFulufaa  Capital  Managemant,  Inc.; 
NoUoa  of  Application 

December  11, 1997. 

AQBICY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Adyisera  Act  of  1940  ("Advisen  Act"). 

Applicant:  ProFutures  Capital 
Manaigement,  Iiu:.  ("PMC"). 

Relevant  Advisers  Act  Sections: 
Exemption  requested  imder  section 
203A(c)  fit>m  section  203A(a). 

Summary  of  Application:  Applicant 
requests  an  order  to  permit  it  to  register 
with  the  SEC  as  an  investmmt  adviser. 

Filing  Dates:  The  application  was 
filed  on  July  8, 1997,  and  amended  on 
October  3, 1997  and  December  2. 1997. 

Hearing  or  Notification  of  Hearing 

An  order  granting  the  application  will 
be  issued  uniess  the  SEC  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicant  with  a 
copy  of  the  requests,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Uie  SEC  by  5:30  p.m.  on 
January  7, 1908.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiire 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writUig  to  the  SEC's 
Secretary. 

AODRCtSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C  20549. 


Applicant.  ProFutures  Capital 
Management,  Inc..  Suite  200, 1310 
Highway  620  South.  Austin,  Texas 
78374. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Leonard,  Attorney,  at  (202) 
942-0646,  or  Jennifer  S.  Choi.  Special 
Counsel,  at  (202)  942-0716  (Division  of 
Investment  Management,  Task  Force  on 
Investment  Adviser  Regulation). 

StJPPLEMENTARY  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Af^iUcaat's  Repraaentations 

1.  Applicant  is  a  Texas  corporation 
with  its  principal  place  of  business  in 
Austin,  Texas.  Applicant  researches  and 
evaluates  the  performance  and  trading 
programs  of  other  investment  advisers 
who  manage  client  accounts  on  a 
discretionary  basis  and  reflBrs  clients  to 
those  advisers  selected  by  applicant 

2.  Applicant  assists  prospective 
clients  in  identifying  their  investment 
objectives  and  risk  tolerance,  and 
provides  information  oa  investment 
advisen  whose  trading  i»ograms  seek  to 
meet  those  objectives.  Applicant 
provides  clients  with  account  opening 
doctunents  and  reviews  all  account 
doctunents  for  accuracy  before 
forwarding  them  to  the  adviser  that  the 
client  has  selected.  Applicant  also 
reviews  all  accoimts  for  client 
suitebility.  Additionally,  applicant 
assists  clients  in  allocating  assets  among 
the  selected  investment  advisen  and 
suggests  adjustments  to  the  allocations. 
Applicant  does  not  have  discretionary 
authority  on  behalf  of  clients  to  select 
the  advisen  or  allocate  client  funds  to 
selected  advisen. 

3.  Applicant  is  compensated  for 
referring  clients  to  selected  advisen  by 
sharing  in  up  to  one  half  of  the 
management  fee  charged  by  sudi 
adviser.  Applicant  has  over  700  clients 
located  nationwide.  These  clients 
include  individuals,  finnnHul 
institutions,  pension  and  profit  ■tiAring 
plans,  trusts,  estetes  and  other  corporate 
entities 

4.  Applicant  is  legally  obligated  to  be 
registerod  in  at  least  30  states  as  an 
investment  adviser,  taking  into  account 
the  national  de  minimU  standard  in 
section  222(d)  of  the  Advisen  Act  and 
all  applicable  exemptions  and 
exclusions  under  the  securities  laws  and 
regulations  of  such  stetes.  Applicant  is 
currentiy  registered  in  46  stetes. 
Applicant  was  registered  as  an 
investment  adviser  with  the  SEC  until 
July,  1997. 


Applicant's  Legal  Analysis 

1.  On  October  11, 1996.  the  National 
Securities  Markets  Improvement  Act  of 
1996  was  enacted.  Titie  m  of  the  Act. 
the  Investment  Advisen  Supervision 
Coordination  Act  ("Coordination  Act"), 
added  new  section  203A  to  the  Advisen 
Act  Under  section  203A(a)(l),<  an 
investment  adviser  that  is  regulated  or 
required  to  be  regulated  as  an 
investment  adviser  in  the  stete  in  which 
it  maintains  its  principal  office  and 
place  of  business  is  prohibited  from 
registering  with  the  SEC  unless  the 
investment  adviser  (i)  has  assete  under 
management  of  not  less  than  S25 
million  or  (ii)  is  an  adviser  to  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
("Investment  Company  Act").  Section 
203A(a)(2)  defines  the  phrase  "asseU 
uadet  management"  as  the  "seoirities 
portfolios  with  respect  to  which  an 
investment  adviser  provides  continuous 
and  regular  supervisory  or  management 
services."  3 

2.  applicant  states  that  it  does  not 
qualify  for  registration  as  an  investmmt 
adviser  with  the  SEC  Applicant  states 
that  it  has  no  assets  imder  numagement 
does  not  act  as  an  investment  adviser  to 
an  investment  company  registered 
under  the  Investment  Company  Act,  and 
does  not  qualify  for  exemption  from  the 
prohibition  on  SEC  registration  as 
provided  in  rule  203A-2  under  the 
Advisen  Act  Applicant  also  maintAjny 
its  principal  place  of  business  in  Texas, 
which  regulates  applicant  as  an 
investment  adviser. 

3.  Section  203A(c)  of  the  Advisen  Ad 
authorizes  the  SEC  to  permit  an 
investment  adviser  to  roister  with  the 
SEC  if  prohibiting  registration  would  be 

,  "unfair,  a  burden  on  intnstate 
commerce,  or  otherwise  inconsistmt 
with  the  purposes  of  [section  203A1."  ' 

4.  Applicant  stetes  that  Congress 
noted  diat  "the  definition  of  'assets 
under  management' .  .  .  may.  in  some 
cases,  exclude  firms  with  a  national  or 
multistete  practice  from  being  able  to 
register  with  the  SEC"  «  Applicant 
asserts  that  to  remedy  any  unfairness, 
burdens  or  inconsistencies  caused  by 
the  assets  under  management 
requirement.  Congress  intended  the  SBC 
to  use  ite  exemptive  authority  to 
"permit,  where  appropriate,  the 
registration  of  such  firms  with  the 
[SEC)."  5 

5.  Applicant  believes  that  Congress  in 
adopting  section  203A  intended  the  SEC 


<lSU.S.Ca0b-3a(aXl). 

>15U.S.Caab-3a(«X2). 

MS  U.S.C  80b-3Mc). 

«S.  R^.  No.  2S3, 10«th  Cm^.  2d 

3Jcf.al5. 


4  (less). 
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to  grant  these  exemptions  to  advisers 
having  a  "national  or  multistate 
practice"  and  that  "(llarger  advisers, 
with  national  businesses,  should  be 
registered  with  the  [SBC]  and  be  subiect 
to  national  rules."  ^  Applicant  notaa  thitt 
ConpeM  chose  an  assets  under 
management  requirement  as  a  rough 
proxy  that  would  divide  responsibilities 
between  the  SEC  and  the  states; 
investment  advisers  """■g<"g  $25 
millioo  or  more  of  assets  under 
management  are  more  likely  to  be 
national  investment  advisers. 

6.  Applicant  asserts  that  prohibiting  it 
from  registering  with  the  SEC  would  be 
a  burden  on  interstate  commerce  in  that 
applicant  would  be  subject  to  the 
regulations  and  oversight  of  at  least  30 
jurisdictions,  which  would  impede 
applicant's  ability  to  operate  its  national 
buaineas  on  a  uniform  basis.  Applicant 
states  that  it  is  legally  obligated  to  be 
registered  in  at  least  30  jurisdictiona  a* 
an  investment  adviser,  taking  into 
•ooount  the  national  de  minimis 

in  section  222(d)  of  the 
I  Act  and  all  applicable 
exemptions  and  exclusions  under  the 
securities  laws  and  regulations  of  such 
states.  Applicant  states  that  the  eiclaBi  of 
its  investment  advisory  servioas  aaiBa 
that  it  does  not  qualify  for  the  national 
de  minimis  exemption,  as  set  forth  in 
section  222(d)  of  the  Advisers  Act.  in  at 
least  30  states  because  it  has  provided 
investment  advisory  services  to  more 
than  five  clients  during  the  preceding 
twelve  months  who  are  residents  of 
those  states. 

7.  Section  222(d)  of  the  Advisers  Act 
maina  state  investment  advisers  statutes 
inapplicable  to  investment  advisers  that 
do  not  have  a  place  of  business  located 
within  that  state  and.  during  the 
preceding  twelve  month  period,  have 
DDwer  than  six  clients  who  are  residents 
of  that  state. 

8.  Applicant  also  asserts  that  to 
prohibit  it  from  registered  with  the  SEC 
would  be  unfair  because  applicant's 
investment  advisory  business  is 
substantially  similar  to  that  of  other 
national  investment  advisers  who  are 
eligible  for  SEC  registration  and 
oversight.  Moreover,  applicant  believes 
that  it  would  be  inconsistent  with  the 
purposes  of  section  203A  if  it  is 
prohibited  from  being  registered  with 
theSBC 

For  the  SEC.  by  the  Division  of  InvMtmant 
MsnagBinMit.  uoidar  deisgated  authority. 

D&puty  Secretary. 

(PR  Doc.  97-32919  FiUd  12-16-97;  6:46  am] 
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December  10. 1997. 

Pursuant  to  Section  lOCbKD  of  the 
Seciirities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
October  27,  1997,  the  Chicago  Board 
Options  Exchange,  Incorporated 
("OBOE"  or  "Exchange")  filed  with  the 
Secxuities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Itanu  I.  n.  and 
ni  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Cominission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Setf-Ragulatory  Onanltatiea'a 
StatasBent  of  the  Terma  of  SafaataM*  of 

thn  r^npnanii  Bnln  TTiangin 

The  Exchange  seeks  to  amend 
Exchange  Rule  12.3  and  adopt  new 
Exchange  Rule  13.4  to  establish  margin 
and  aet  capital  requirements  for  Joint 
Back  Office  ("JBO")  paiticipantB  and 
clearing  firma. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Exchange,  and  at  the 
Cominission. 

n.  Self-Ragnlaiory  Orgaaisatiaa's 
SUtaBBBt  of  tke  Pwpaaa  at, 
Statutory 


In  ha  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  propoaad  r\ile  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  sununaries.  aet 
forth  in  sections  A,  B,  and  C  below,  of 
the  moat  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Pumose  of,  and 
Statutory  Bans  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  propoaea  to  reviae 
Exchange  Rule  12.3  and  adopt  new 


Exchange  Rule  13.4  to  establish  margin 
and  net  capital  requirements  for  JBO 
participants  and  clearing  firms.  JBO 
arrangements  permit  a  participating 
broker-dealer  to  be  deemed  self-clearing 
for  margin  purposes  and  entitle  the 
participating  lm>ker-dealer  to  good  faith 
credit.' 

In  recent  amendments  to  Regulation 
T.'  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("FRB")  placed 
its  reliance  on  the  authority  ofmeiS- 
regulatory  organizations  ("SROs")  to 
ensure  this  reasonableneas  of  JBO 
arrangements.'*  When  the  provision 
permitting  JBO  arrangements  was  first 
adopted.  &e  FRB  assumed  there  would 
be  a  reasonable  relationship  between  the 
good  &ith  credit  extended  to  a  JBO 
participant  and  its  ownership  interest  in 
the  clearing  firm.  Consequei^y.  the  FSB 
did  not  establish  any  e9q>lioit  ,  ^ 

requirement  for  the  amount  of 
ownOTship  each  participant  should  have 
in  the  JBO.  Because  Regulation  T  does 
not  provide  an  ownership  standard,' 
however,  good  faith  credit  has  been 
extended  to  "owners"  holding  merrija 
nominal  interest  in  a  clearing  firm. 

In  conjunction  with  other  SROs  and 
repreaentatives  frtNB  the  securities 
industry,  the  Exchange  has  established 
standards  for  JBO  participants  and 
clearing  firms.  These  standards  will 
permit  the  extension  of  good  fsidi  credit 
to  rlaaring  firm  "owners"  only  vdien  the 
owners  maintain  meaningful  assets  on 
deposit  with  the  JBO  clearing  firm,  and 
the  clearing  firm  maintains  su£Bcient 
net  capital  and  risk  control  procedures 
to  cany  such  accounts.  The  Exchange's 
pn^xMod  rule  change  would  establish 
the  following  requirements: 

Net  Capital  Requirements.  As 
propoaea.  Exchange  Rule  13.4  will 
require  each  JBO  participant*  to  be  a 
registered  broker-dealer  subject  to  the 
net  capital  requirements  prmcribed  by 
Commission  Rule  15c3-l  ("Rule  15c3- 
1").'  JBO  participants  may  not  claim  the 


•«. 


•  IS  USJC  TSifbXi). 


*  Under  the  propoeed  rule  chuige.  JBO 
paiticipuiU  would  no<  be  cooeidmd  Mif-dearing 
for  any  purpo—  other  than  the  aictnuioo  of  cndit 
under  INrhange  Rula  12.3,  ae  reviiod,  or  under  iba 
oomparabla  rulae  of  anoOiar  lelf-rvgulaioiy 
Mganixatioa. 

*  12  CFR  220  e(  «09.  Regulation  T  U  aotitM 
"Cndit  t>y  Brakon  and  Oaalar*."  TIm  Boerd  of 
Govamocs  of  tlie  Federal  Raeerva  Syetem  iaauad 
Bwpilahon  T  pursuant  to  the  Act 

«  Sea  Board  of  Govemon  of  the  Federal  Raeerva 
Syatan  Dockal  No.  R-0772  (Apr.  26. 1906).  61  FR 
20386  (May  6. 1006). 

■Sactioe  22ail(a)(2)  of  Regulation  T  only 
requiiaa  that  a  )BO  dearing  flbrm  be  "a  dealing  and 
eervtrlng  brokar  or  dealer  owned  jointly  or 
individiiaUy  by  other  [broiier-dealard."  12  CFR 
220.11(aX2). 

*Tha  piopoaad  nila  rhanga  allows  mamban  and 
flMiMtioM  to  eatabUah  )BO 
dU  with  JBO  dearii^  i 

'17CFR240.1SC3-1. 
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net  capital  exemption  available  to 
option  market  makers  imder 
Cominission  Rule  15c3-l(b)(l)."  JBO 
participants  will  be  required  to  deposit 
and  maintain  minimum  account  equity 
of  SI, 000.000,  and  also  will  be  subject 
to  Financial  and  Operational  Combined 
Uniform  Single  Report  ("FOCUS") 
filings  and  certified  audits.  In  addition, 
each  JBO  participant  must  meet  and 
maintain  the  ownership  standards 
established  by  the  JBO  clearing  member. 
To  ensure  that  adequate  procedures 
exist  for  complying  with  these 
requirements,  JBO  participants  will  be 
required  to  employ  or  have  access  to  a 
qualified  Series  27  principal. 

In  addition,  the  proposed  rule  change 
will  require  a  clearing  member  carrying 
JBO  accoimts  to  notify  its  Designated 
Examining  Authority  in  writing  of  its 
intention  to  clear  such  accounts  and 
will  require  the  clearing  member  to 
comply  with  additional  net  capital 
requirements  prescribed  by  the 
Exchange.  Such  a  clearing  member  must 
maintain  either  (i)  tentative  net  capital 
of  $25  million; «  or  (ii)  net  capital  of  $10 
million,  if  the  clearing  memb(Br's 
primary  business  is  the  clearance  of 
option  market  maker  accoimts.  A 
clearing  member  will  be  deemed  to 
conduct  a  primary  options  market 
maker  business  if  at  least  60%  of  the 
gross  haircuts  calculated  for  all  options 
market  maker  and  JBO  participant 
accounts,  in  aggregate,  is  attributable  to 
opticms  market  maker  transactions.  A 
JBO  clearing  firm  conducting  a  primary 
options  market  maker  business  must 
include  the  gross  deductions  calculated 
for  all  JBO  participant  accoimts  in  its 
ratio  of  gross  options  market  maker 
deductions  to  adjusted  net  capital. 

Further,  each  JoO  clearing  member 
shall  adjust  its  net  worth  daily  by 
deducting  any  deficiency  between  a  JBO 
participant's  account  equity  and  the 
proprietary  haircut  calculated  pursuant 
to  Rule  15c3-l  for  the  positions 
maintained  in  the  JBO  accoimt.  As 
previously  referenced,  each  clearing 
member  which  maintains  JBO  accoimts 
must  require  and  maiwtaifi  equity  of 
$1 ,000.000  for  each  JBO  participant, 
over  all  related  funds.  The  clearing 
member  is  required  to  issue  a  margin 
call  if  the  JBO  participant's  account 
equity  falls  below  the  $1,000,000 
threshold.  Finally,  each  JBO  clearing 
member  will  be  required  to  establish 
and  maintain  written  ownership 
standards  for  JBO  accounts.  >°  llie 


clearing  member  also  must  develop  risk 
analysis  standards  which  are  acceptable 
to  the  Exchange  and  comply  with  the 
reiiuirements  of  Exchange  Rule  15.8. 

Margin  Requirements.  The  Exchange 
proposes  to  revise  Exchange  Rule  12.3, 
Margin  Requirements,  to  permit  a . 
member  organization  to  carry  the 
accoimts  of  JBO  participants  on  a  good 
faith  margin  basis.  The  JBO  accoimts 
must  comply  with  the  requirements 
established  in  Regulation  T,  Section 
220.11."  and  Exchange  Rule  13.4,  as 
modified  above.  JBO  participants  must 
maintain  equity  of  at  least  $1,000,000  in 
their  accoimts.  If  the  equity  falls  below 
$1,000,000,  the  JBO  clearing  firm  must 
issue  a  margin  call  for  additional  funds 
or  securities  which  must  be  satisfied 
within  5  business  days. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,^^  in  general,  and 
furthers  the  ol^ecrtives  of  Section 
6(b)(5).i3  in  particular,  in  that  it  is 
designed  to  perfect  the  mechanism  of  a 
free  and  open  market  and  a  national 
market  system,  and  to  protect  investors 
and  the  public  interest.  The  Exchange 
further  believes  that  the  proposed  rule 
change  is  designed  to  ensure  the 
reasonableness  of  JBO  arrangements  in 
accordance  with  the  FRB's  directive  in 
its  recent  amendments  to  Regulation  T. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  with  respect 
to  the  proposed  rule  change. 


m.  Date  of  EfEsctiveneaa  of  the 
Propoeed  Rule  Change  and  Timing  ibr 
Comndasion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


•17  CFR  240.15c3-l(b)(l). 

*The  term  "tentative  net  capital"  rahrs  to  a 
dearing  member's  net  capital  before  the  appliation 
of  haircuts  and  undue  concentration  deductions. 

■"The  Exchange  will  not  require  JBO  clearing 
mamben  to  eatablish  ownenhip  standards  that 


meet  any  minimuin  guidelines  in  addition  to  the 
lulas  of  the  Exchange.  As  a  result,  dealing  memben 
%irUl  possess  the  discretion  to  develop  the 
ownenhip  criteria  governing  their  JBO  accounts. 
However,  should  the  Exchange  learn  of  any 
inappropriate  ownership  standards  through  its 
audi!  and  surveillance  activities,  the  Exchange  will 
move  to  correct  the  impropriety.  Telephone 
conversation  between  Timothy  Thompson,  Senior 
Attorney,  Exchange,  and  Michael  L.  Lofttu, 
Attorney,  Division  of  Mari^et  Regulation, 
Commission  (November  25, 1907). 

"12CFR220.il. 

"15U.S.C78f. 

»lSU.S.C78KbX5). 


Register  or  within  such  longer  period  (i) 
as  the  Cominission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  prtx:eedings  to  determine 
whether  the  proposed  rule  chan^ 
should  be  disapproved. 

IV.  S<rfidUtion  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argument  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent' 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  acconiance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  suc:h 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CBOE-97- 
58  and  should  be  submitted  by  January 
7.1998. 

For  tlie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  97-32823  FUed  12-16-97;  B:4S  am) 

aajjNo  oooc  S010-01-M 


>«  17  CFR  20a30-3(a)(12). 
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SaN  HaQulatofy  OtQanlzaHona!  Notlca 
of  Filing  and  ImmadMa  EflacMvanaaa 
of  Propoaad  Ruia  Ctianga  by  ttia 
Chicago  Board  OpUona  Exdianga,  Inc. 
fMatIng  to  Transaction  Feaa  for 
Optlona  on  the  Tlwaa  Dow  Jonaa 


11.1997. 

Punuant  to  Section  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  igb-4  thereimder.' 
notice  is  hereby  given  that  on  December 
3. 1M7,  the  Chicago  Board  Options 
BwhaBfi.  Inc.  ("CBOE  '  or  "Exchange") 
flkd  wtt  tka  Sacuritiaa  and  Bmcbai^ 
rnaMiikskMi  rCeonilaeioa")  the 
proposed  rule  rhawga  as  described  in 
Items  I,  n,  and  ni  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self- Regulatory  Organization't 
Statement  of  the  Terms  of  Suhataaoe  of 
tbePropoaed  Rule  Change 

The  CBOE  proposes  to  modify  the 
Exchange  transaction  fees  applicable  to 
transactions  in  options  based  on  Oow 
Jones  ft  Company  indexes  ("Dow 
Jones"). 

n.  Self-Regulatory  Organizatloa's 
Statement  of  the  Pnrpoae  oC  aad 
Statutory  Basis  for,  the  Piopoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A.  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization'B 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  modify  the  large  trade 
discount  program  applicable  to 
transactions  in  options  based  on  Dow 
Jones  indexes,  three  of  which  began 


trading  on  October  6, 1997.'  The  fee 
changes,  implemented  by  the  Exchange 
pursuant  to  CBOE  Rule  2.22.  will  be 
made  retroactive  to  the  launch  of  these 
products  on  October  6.  1997. 

The  Exchange  believes  that  because  of 
the  relatively  amall  site  of  the  option 
contracts  on  the  Dow  Jones  indexes,  the 
current  transaction  fees  have  been 
somewhat  of  a  disincentive  for 
institutional  trading.  Consequently,  the 
Exdiaage  has  deci^d  to  reduce  the  foes 
appboable  to  large  trade  (j.e.  thoae 
trades  of  over  1000  contracts)  for  all 
market  participants.  Under  the  current 
Dow  Jones  large  trade  discoimt  program, 
customer  orders  in  excess  of  one 
thousand  contracts  have  received  a  fifty 
percent  discoimt  on  all  contracts  in 
excess  of  one  thousand.  As  before,  the 
Oow  Jones  program  will  be  separate  and 
distinct  from  the  Large  Trade  Discount 
Program  currently  applicable  to  all  other 
CBOE  products. 

Retroactive  to  the  launch  date  of 
October  6.  igg?.*  the  large  trade 
discount  program  for  the  Dow  Jones 
products  will  be: 

Customer  Orders 

•  First  1,000  contracts  of  an  order  are 
.  regular  transaction  fees  (same 
it  program): 

•  S0.40  per  contract  when  the 
premium  is  SI  or  more; 

•  S0.20  per  contract  when  the 
premium  is  under  $1. 

•  Contracts  1,001  and  above  of  an 
order  will  receive  a  100%  discount 
(The  ciurent  program  provides  a  50% 
discount) 

Member  Firm  Proprietary  Orders 

•  First  1,000  contracts  are  assessed 
regular  transaction  fises  of  $0.10  (same 
as  current  program). 

•  Contracts  1 .001  and  above  will 
receive  a  100%  discount.  (The  current 
program  does  not  provide  a  discount.) 


•  15  use.  78aO>MU 
*17CFR240.ig(>-4. 


*Ob  Saptanber  3. 1W7.  the  CooimiMioo 
•pprovad  OBOE'S  raquwt  to  trade  options  oa  tha 
Miowiiig  Dow  )ones  indexei,  the  Dow  Joosa 
Industrial  Index  ("0|X  ").  Iha  Dow  Joaaa  Utilitiaa 
Index  ("DUX"),  and  the  Dow  Ioom  Ttsnapoctation 
Indax  ("DTX ').  Set  Sacuhtia*  Exchaofa  Act 
RataaaaNoa.  39011.  62  FR  47841  (Saptaaibar  11, 
ISSr)  (ordar  approving  Fkia  No.  SR-CBOE-97-2e): 
99013.  SI  FR  47S4S  (Saptanbar  11. 1997)  (order 
apptovtng  FUa  No.  SR-CBOE-Q7-28):  and  39012. 
82  FR  478S0  (Saptamber  11, 1997)  (order  approving 
File  No.  SR-CBOe-97-27). 

*  The  Rxrhanga  «viU  recalculate  October 
diacounis  with  the  intent  of  including  credits  in 
November  billing  statements  sent  to  clearing  fims. 
U  pmaramming  rhangaa  era  not  ciwnplatad  by  tha 
and  of  Novenbar.  tha  *— ^—fff  wlU  aadaavor  to 
aaad  checks  to  clearing  finna  la  aariy  rtarambai  far 
r  discounts. 


Mailiat-Makars  on  the  Other  Side  of 
Lar^ge  Ordeie 

a  All  market-maker  contracts  on  the 
other  side  of  a  Dow  Jones  customer  or 
member  firm  proprietary  order  of  more 
than  1,000  contracts  will  receive  a  100% 
discount  on  transaction  fees.  The  waiver 
of  the  transaction  fee  is  applicable  to  all 
market -makers  on  the  other  side  of  the 
trade  and  is  applicable  to  the  entire 
order,  not  Just  the  portion  over  1,000 
contracts. 


Trade  match  fees  of  $0.04  per 
contracts  and  floor  brokerage  fees  of 
S0.03  i>er  contracts  under  the  original 
prtjgram  will  not  be  changed.  Large 
trade  discounts  will  be  calculated  after 
each  month  end.  Discounts  Mrill  be 
credited  to  clearing  firms  in  the 
following  month's  Exchange  billing 
statements. 

2.  Statutoiy  Beeis 

The  proposed  rule  change  is 
consistent  writh  Section  6(b)  of  the  Act.* 
in  general,  and  furthers  the  ob|ectives  of 
Section  6(bM4)  of  the  Act "  in  particular, 
in  tliat  it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  oth^  changes  amnng  CBOE 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organiiation's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


m.  Date  of  Eflactivenees  of  tiw 
Proposed  Rule  Change  and  Timing  Car 
CommisBion  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  E^v^hange  and  therefore 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act'  and 
8ubp€iragraph  (e)  of  Rule  19b-4 
thereimder."  At  any  time  within  60  days 
of  the  filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


»15U.S.C78Hb) 
•15U.S.C78llbX4). 
'lSU.S.C78a(bN3)(A). 
•17CFRl9b-4(e). 
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or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  tliat  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Refisrence 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  Copies  of  such  filing 
also  %vilT  be  available  for  inspection  and 
copying  at  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-97- 
62  and  should  be  submitted  by  January 
7.1998. 

For  the  Commisaion.  by  tlie  Division  of 
Maiket  Regulation,  punuant  to  delegated 
autliority.* 

Margaret  JL  McFaiiaod. 
Deputy  Secretary. 

(FR  Doc.  97-32918  Filed  12-16-97;  8:45  ami 
SaaJNO  OOOC  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39436;  Hie  Ho.  SR-CBOE- 
97-6iq 

Salf-Ragulatory  Organizationa;  Notlca 
of  Riing  and  Ordar  Granting 
Accalaratad  Approval  of  Proposed 
Rule  Change  by  tha  Chicago  Board 
OptkMia  Exchange,  Inc.,  Relating  to  tha 
Taiaphona  Policy  for  the  S&P  100 
Index  r'OEX")  Optiona  Post 

December  11. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  U 
hereby  given  that  on  October  9, 1997, 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and 
approving  this  proposal  on  an 
accelerated  basis. 

L  Self-Reguiatmy  Oi;ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its 
current  policy  governing  the  use  of 
member-owned  or  Exchange-owned 
telephones  located  at  the  post  where 
Standard  &  Poor's  100  Index  ("OEX") 
options  are  traded  to  allow  market 
makers  to  receive  incoming  telephone 
calls  from  locations  outside  the  CBOE 
building  on  telephones  at  the  OEX 
post* 

The  text  of  the  regulatory  circular  is 
available  at  the  Office  of  the  Secretary, 
CBOE,  and  at  the  Commission. 

IL  Self-Regulatory  Organisation's 
Statement  of  the  Purpoee  oC  and 
Statutory  Basb  fat,  the  Proposed  Rub 


In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's 
current  regulatory  circular  (Regulatory 
Circular  96-73)  governing  the  use  of 
telephones' at  the  OEX  option  trading 
post  by  eliminating  the  restriction 
against  market  makers  receiving 
incoming  calls  at  the  OEX  post  from 
locations  outside  of  the  Exchange 
building.  According  to  the  CBOE,  when 
the  OEX  Floor  Procedure  Committee 
("Committee")  recommended  that  the 
Exchange  adopt  a  policy  prohibiting 
market  makers  from  receiving  incoming 
calls  at  the  OEX  post,  the  Committee 
was  concerned  that  the  receipt  of 
telephone  calls  would  interfere  with  the 
market  makers'  fulfillment  of  their 
duties  to  make  markets  and  fill  orders. 
However,  the  CBOE  notes  that  all  other 


•  17  CFR  200.30-a<aXl2). 


'  The  Commission  approved  the  Regulatory 
Qrcular  (Regulatory  Qrcular  96-73)  containing  the 
current  OEX  telephone  policy  on  July  26,  1996.  See 
Securities  Exchange  Act  Release  No.  37487  (July  26, 
1996).  61  FR  40686  (August  5. 1996)  (oidar 
approving  File  No.  SR-CBOE-96-14). 


trading.posts  on  the  CBOE's  floor  have 
successnilly  allowed  market  makers  to 
receive  incoming  calls  without  any 
detrimental  effects  on  the  conduct  of 
business  at  those  locations.  In  fact,  the 
Excliange  has  found  that  allowing 
market  makers  to  receive  incoming  calls 
can  allow  them  to  stay  in  contact  with 
outside  parties  who  can  provide 
information  to  the  market  makers  that 
may  assist  them  in  performing  their 
duties. 

The  proposed  change  to  allow  maii:et 
makers  to  receive  incoming  calls  will 
make  the  OEX  telephone  policy 
consistent  with  the  telephone  policy  at 
all  other  trading  locations  on  the 
CBOE's  floor  in  this  respect  Under  the 
proposal,  the  Exchange  will  allow 
mariiet  makers  to  have  their  ovm 
dedicated  telephone  or  telephone  line  if 
space  permits.  The  Exchange  will  retain 
the  discretion  to  decide  whethw  a 
market  maker  may  have  its  own 
telephone  or  a  dedicated  line  on  an 
Exchange  telephone  depending  on  the 
space  restrictions  in  the  post. 

The  Exchange  also  is  amending  the 
OEX  telephone  installation  application 
and  agreement  to  reflect  the  proposed 
change. 

The  Exchange  believes  the  proposed 
rule  change  will  allow  market  makers  to 
better  perform  their  duties  by  giving 
them  more  open  access  to  outside 
information.  In  addition,  the  proposed 
change  will  make  the  OEX  telephone 
policy  consistent  with  the  policies 
elsewhere  on  the  Exchange  floor.  For 
the  foregoing  reasons,  the  Exchange 
believes  the  rule  proposal  is  consistent 
with  and  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Act,  in  that  it  is 
designed  to  perfect  the  mechanisms  of 
a  free  and  open  market  and  to  protect 
investors  and  the  public  interest  by 
providing  better  access  to  the  OEX  post 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Chan^  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Propoaed  Rule  Change  and  Timing  far 
Coinmiiwrion  Action 

The  CBOE  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
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Section  19(b)(2)  of  the  Act.  According  to 
the  CBOE.  the  proposed  change  is 
consistent  with  the  use  of  telephones  at 
other  locations  on  the  CBOE  floor, 
including  at  the  equity  option  telephone 
posts,  where  the  use  of  telephonea  is 
governed  by  a  policy  approved  by  the 
Commission.' 

The  Commission  Rnds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5) '  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  prevent 
.tfteudulent  and  manipulative  acts  and 
practices,  and  maintain  fair  and  orderly 
markets.*  Specifically,  the  CBOE  has 
represented  that  allowing  OEX  market 
makers  to  receive  incoming  calls  from 
outside  the  CBOE  building  may  allow 
OEX  market  makers  to  receive 
information  that  will  assist  OEX  market 
makers  in  performing  their  duties.  In 
addition,  the  proposal  will  make  the 
OEX  telephone  (>olicy  regarding  market 
makers'  receipt  of  incoming  calls 
consistent  with  the  telephone  policies  at 
all  other  trading  locations  on  the  CBOE 
floor. 

The  Commission  believes  that  it  is 
nawmable  for  the  Exchange  to  amend 
its  talsphoiw  policy  for  OEX  market 
makers  to  make  the  policy  consistent 
writh  the  procedures  applicable  to  all 
other  tradiiig  locations  on  the  CBOE  has 
indicated  that  market  makers'  receipt  of 
incoming  calls  at  other  trading  posts  on 
the  CBOE  floor.  In  this  regard,  me 
Commission  notes  that  the  CBOE  floor 
has  produced  no  detrimental  i 
the  conduct  of  business  at 
poaU.  In  addition,  the  CBOE  states  Ifaat 
the  Exchange  has  not  detected  any 
improper  trading  activity  resulting  from 
its  telephone  policies.^  'The  Conuniasion 
believes,  as  it  found  in  approving  the 
CBOE's  telephone  policy  for  equity 
options,  that  the  Exchange's  existing 
surveillance  procedures  «vill  ensure  that 
the  CBOE  is  aware  of  any  options 


'Tha  CommiMion  approvMl  the  CBOE'*  proposal 
to  iocorporala  iti  telepbooe  policy  for  equity 
opiiotw  ialoliwralHolllM  Exchange  in  19M.  Sm 
Sacuritiaa  Piir^MHi  Ad  Wim  No.  33701  (Maicii 
2. 19M).  S9  FR  11336  (March  10. 1004)  (onfar 
•ppiovii^  File  No.  SR-CBOE-«3-24)  ("Bqalljr 
0|ittaa  Afpfoval  Odor"). 

*M  U.&C  7M[bXSNl«S). 

llMfl  il  kw  CMHtdMid  *•  pnpoMd  rala's  ia^Mct  on 
•flktaocy.  comp«(itioa,  aod  capital  fcnnatfcMi.  IS 
U.S.C  78c(bMS). 

*  Talaphona  coovmmiMi  aaMMg  Timothy 
Thompaon.  Saaior  Attaraay.  CBOE.  Pal  Camy. 
Market  Surveillance.  CBOE.  and  Yvonne  Fraticelli. 
Attorney.  Office  of  Market  Superviaion.  Diviaioo  of 
Market  9agikltom,CammtmitOD.  on  November  IS, 
tee?  ("Hiiiibii  MCsa»WMiiiiir). 


transactions  that  raise  manipulation 
concerns.^  Accordingly,  the 
Commission  believes  that  the  CBOE's 
modification  of  its  telephone  policy  for 
OEX  market  makers  will  not  diminish 
the  Exchange's  ability  to  detect  and 
deter  manipulation. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Ragiater.  Accelerated 
approval  will  allow  the  CBOE  to 
implement  a  uniform  policy  regarding 
market  makers'  receipt  of  incoming  calls 
at  their  trading  posts.  Accordingly,  the 
Commission  believes  that  granting 
accelerated  approval  to  the  proposal  is 
appropriate  and  consistent  with  Section 
6  of  the  Act.' 

IV.  Solicitation  orCamoMBts 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argument  concerning  the  foregoing. 
Persons  making  wrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  Mrith  tkm 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  betvreen  the 
Commission  and  any  person,  otiier  than 
those  that  may  be  withheld  from  the 
public  in  accordance  twith  the 
provisions  of  5  U.S.C.  552,  wW  be 
available  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  win 
be  svaiiable  for  inspection  and  copjring 
at  the  Coounission's  Public  Refsrence 
Section,  490  Fifth  Street.  N.W.. 
Washiagton.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regidatory 
organization.  All  submissions  should 
refor  to  File  No.  SR-CB(%-07-55  and 
should  be  submitted  by  Jaouary  7, 1996. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(bK2)  of  the  Act.*  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-97-55)  is  approved  on  an 
accelerated  basis. 

For  the  Commisaioo,  by  the  Oivisisa  of 
Market  Reguistioa.  ptinuant  to  delegated 
autliarity.* 


Margaret  H.  McFarland. 

Deputy  Secretary. 

(PR  Doc.  97-32920  Filed  12-16-97;  8:45  am) 
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8«lf-R«guiatory  Organizations;  The 
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Approval  of  a  Propoaad  Rula  Changa 
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*  See  E(|uity  Optica  Approval  Order,  aupra  note 


Inatrumant  Satttantant  Program 

Dacamt>er  19. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  22,  1997,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Seciulties  and  Exchange  Commission 
("Commission")  and  on  November  13, 
1997,  amended  the  proposed  rule 
change  (File  No.  SR-DTC-97-20)  as 
described  in  Items  I  and  n  below,  whidi 
items  have  been  primarily  prepared  by 
DTC.  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
propoeed  nde  change  from  interested 
persons  and  to  grant  accelerated 
^>proval  of  the  propoeed  rule  dumge  on 
a  permanent  basis. 

L  SattRagulalary  Osnaniratieo's 
Statement  of  Hw  TatoH  of  Sobstaaoe  «r 
tbe  Proposed  Rule  Change 

The  proposed  rule  rhange  seeks 
permanent  approval  of  DTC's  expanded 
money  market  instrument  ("MMI") 
setUement  program.  The  Commission 
previously  approved  DTCs  expanded 
MMI  program  on  a  temporary  basis. 

Orgsniaatioa's 
npoaeoft  aao 
Basis  tar.  As  Piupueed  Rnla 


In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  imd  discussed  any 
comments  that  it  received  on  the 
propoeed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.'      « 


'  15  VS.C.  7Sf. 

•lSU.S.C78a(bX2). 
•17  CFR  20Q.30-^)(12)- 


>  IS  U.S.C  TS^bNl). 

'  The  CommiMion  lias  modified  the  text  of  tha 
■iimmariei  pfapawd  by  DTC. 
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(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ruie 
Change 

DTC's  expanded  MMI  program  is  an 
extension  of  DTC's  same-day  funds 
setUement  ("SDFS")  system.  The 
proposed  rule  change  seeks  permanent 
approval  of  DTC's  expanded  MMI 
setUement  program  for  transactions  in 
institutional  certificates  of  deposit, 
municipal  commercial  paper,  and 
bankers'  acceptances.^  'The  proposed 
rule  change  also  seeks  to  permanenUy 
approve  changes  made  to  DTC's  MMI 
programs  for  corporate  commercial 
paper  ("CP"),  medium  term  notes, 
prefarred  stock  in  a  CP-like  mode,  short 
term  bank  notes,  and  discount  notes.* 

The  Commission  previously  granted 
only  temporary  approval  to  the 
expansion  of  DTC's  MMI  setUement 
program  because  at  the  time  DTC  had 
not  yet  implemented  the  largest 
provision^  net  cxedit  ("LPNC")  control. 
The  LPNC  control  consists  of  two  new 
risk  management  features  which  are 
designed  to  protect  DTC  against  the 
combined  biluie  of  a  MMI  issuer  and  a 
participant 

Under  the  first  LPNC  risk 
management  feature,  DTC  subtracts 
from  a  participant's  actual  overall  SDFS 
net  debit  or  credit  the  amount  of  the 
participant's  largest  provisional  net 
credit  due  to  transactions  in  any  sin^ 
issuer's  MMI  pnjgram.  If  a  transacticm 
causes  the  resulting  net  debit 
("simulated  net  debit")  to  exceed  the 
participant's  net  debit  cap,  the 
transaction  will  be  blocked  until  the 
account  receives  suffindent  credits  to 
complete  the  transaction. 

Uiuler  the  second  LPNC  risk 
management  fiBatore,  DTC  subtracts 
bom  the  paiticipaBt's  collateral  monitor 
the  amoimt  of  a  particqiant's  largest 
provisionai  net  credit  due  to 
transactions  in  any  single  issuer's  MMI 
program.  If  a  transactfon  will  cause  the 
resulting  collateral  monitor  ("simulated 
collatersd  monitor")  to  become  negative 
(i.e.,  the  participant's  collateral  would 
be  insufficient  to  cover  its  simulated  net 
debit  ahet  the  transaction),  tlie 
transaction  will  be  blocked  lutil  the 
accoimt  receives  sufficient  collateral  to 
complete  the  transaction.* 


*  Securitiet  Excliange  Act  Relsaae  Noa.  33958 
(April  22,  1994),  59  FR  22S78:  and  35655  (April  28, 
1995),  60  FR  22423. 

*Id. 

*Becau«e  tmnactiooa  in  a  falling  MMI  iaaue 
would  be  revsrsed  liy  tITC  only  if  DTC  is  informed 
of  the  default  by  3M)  PM  (Eastern  Time),  LPNC 
procedures  remain  in  effect  only  until 
approximately  3K>5  PM  (Eastern  Time).  After  this 
time,  ooUateralization  and  net  debit  cap  controls  are 
applied  to  net  debits  incurred  by  participants  as  a 
ranilt  oftranaTtinni  that  have  actually  completed. 


DTC  has  reported  that  MMI  issuers 
have  defaulted  both  before  and  after  the 
LPNC  controls  were  implemented  in 
September  1995.  However,  since  the 
implementation  of  the  LPNC  controb, 
DTC  stated  that  it  has  not  had  any 
problems  with  liquidity  or  blocked 
transactions.  DTC  indicated  that  the 
application  of  LPNC  controls  may  cause 
some  participants  to  reach  their  net 
debit  cap  and  as  a  result,  block  the 
completion  of  further  transactions. 
However,  DTC  reported  that 
participants  generally  complete  blocked 
transactions  by  seniiing  infraday  fluids 
to  DTC  for  credit  to  their  participant 
setUement  accoimt. 

DTC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act « 
and  the  rules  and  regulations 
promulgated  thereunder  because  it 
promotes  the  prompt  and  accurate 
clearance  and  settlement  of  transactions 
inMMIs. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  <m  competition. 

(C)  Sel^-Regulatory  OrgantEotion's 
Statement  on  Comtnaais  on  the 
Propteed  Rule  Change  Received  From 
Members.  Participants,  or  Othas 

UTC  has  not  solicited  comments  on 
the  proposed  rule  diange.  Discussions 
with  DTC  partic:ipante  indicate 
continued  wide  support  f9r  the  MMI 
prograns. 

HLOate 


ofths 

Rule  Change  and  Timiag  fisr 
AolioB 


Section  17A(bK3j(F)7  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  fimds 
which  are  in  the  custody  or  coaliol  of 
the  clearing  agency  or  for  which  it  is 
responsible.  "Hie  Commission  believes 
that  DTC's  proposed  rule  change  is 
consistent  with  DTC's  obligations  under 
the  Act 

Because  die  Commission  was 
concerned  that  Ae  proposed  expanded 
MMI  setUement  program  increased  risks 
associated  with  the  use  of  provisional 
cretlits,  the  Conunission  previously 
approved  the  proposed  rule  change  on 
a  temporary  basis  until  the  new  IJ>NC 
controls  could  be  implemented  and 
monitored  for  their  effectiveness.  During 
the  temporary  approval  period,  the 
LPNC  risk  management  features  have 


helped  minimize  the  impact  of  a  default 
by  an  MMI  issuer.  In  this  regard,  since 
the  LPNC  controls  were  implemented  in 
September  1995,  DTC  has  reported  that 
it  has  had  no  problems  with  liquidity  or 
blocked  transactions.  Thus,  the 
Commission  finds  that  DTC's  expanded 
MMI  setUement  program,  with  the 
addition  of  the  LPNC  controls,  is 
consistent  with  its  obligations  under  the 
Act  to  assure  the  safeguarding  of 
securities  and  funds  which  are  in  its 
custody  or  control  or  for  which  it  is 
responsible. 

DTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rtde  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  because 
accelerated  approval  will  allow  DTC  to 
continue  to  use  its  MMI  program 
without  interruption. 

IV.  SoUcitetion  of  Coaunnls 

iatarested  persons  are  invited  to 
submit  written  date,  views,  and 
arguments  concerning  the  foregoing. 
Persons  m^iring  written  submissions 
should  file  six  copies  thessof  with  the 
Secretary,  Securities  and  Exdiange 
Ctmunission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendmente,  all  written  stetements 
with  respect  to  the  proposed  rula 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  (han 
those  that  may  be  withheld  from  Ae 
public  in  accordance  %vith  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  (x>pying  in 
die  Commission's  Public  Reference 
Room,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  availaUe  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  nde  change  (FUe  No.  SR- 
DTC-97-20)  be  and  hereby  is 
permanenUy  approved. 

For  tlie  Commiasion  by  tlie  Division  of 
Market  Regutatioii,  pursuant  to  delegated 
authority." 


•15U.S.C78q-l. 

MS  U.S.C  7aq-l(bN3)(F). 


■17  CFR  200.3O-3(aMl2). 
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Margarat  R  McFarland. 

Deputy  Secretary. 

(FR  Doc  97-32821  Filed  12-18-07;  8:4S  un] 

HUMa  oooa  wt*-*!-!* 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rataaaa  Na  34-W423;  FH«  Na  8A-NA80- 
•7-4M] 

Self-Regulatory  Organbtattona;  Order 
Approv^  Propoeed  Rule  Changee 
and  Amendment  No.  1  Thereto  by  the 
National  Aaaociation  of  SecurMea 
Deaiera,  Inc.  and  Notice  of  Rling  and 
Order  Granting  Accelerated  Approval 
to  AmeiKlment  No.  2  Thereto 
Regarding  Excuaed  Marttat  Maker 
Wtthdrawala  and  Relnatatementa 

DKunber  10, 1997. 

On  January  24.  1997.  the  National 
Aaaociation  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
proposed  rule  changes  *  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act")  2  and  Rule  19b--4  thereunder.'  The 
proposal  amends  NASD  Rule  4619 
(excused  market  maker  withdrawals). 
NASD  Rule  4620  (voluntary  termination 
of  market  maker  registrations),  and 
NASD  Rule  4730  (reinstatement  of 
market  makers  that  have  been  "SOESed 
out  of  the  Box"  *  or  that  accidentally 
withdrew  from  a  security).  Notice  of  the 
proposed  rule  changes,  including  the 
substance  of  the  proposal  and 
Amendment  No.  1  thereto,  was 
published  for  comment  in  the  Federal 
Regiater.'  No  comments  were  received. 
On  December  3, 1997.  the  NASD  filed 
with  the  Commission  Amendment  No. 
2.*  The  Commission  is  hereby 
approving  the  proposed  rule  changes, 


■  On  Saptembar  30.  1997.  ttw  NASD  tubminad  an 
•mandmant  ("Amendment  No.  1")  to  the  propoaad 
rule  change  to  make  lachnical  ameodmanli  to  ttM 
text  of  the  propoaad  lula  rhinaa  See  Latter  bom 
Robert  B.  Abar.  Vic*  Puil  Jil  md  Caoaral  Counaal. 
The  NMdaq  Stock  Miriwt.  Inc  ("Naadaq").  to 
ICallfi—  lllMd.  AmttUnt  Director.  Diviilon  of 
Markal  lta|idatkMi,  Coamisaion.  dated  Septambar 
30. 1997. 

»15U.S.C78bO)X1). 

»17CFR240.19b-». 

« '*SOES"  refara  to  Naadaq't  Small  Ordar 
Execution  Syatam. 

•SMUfitiM  Bxchut*  Act  lUlaaaa  No.  39218 
(Odote 8. 1887)  62  FR  S367S  (October  IS.  1997). 

•Lallar  from  Robert  E.  Aber.  ViM  PlwidHit  and 
Gaaanl  CounMl.  Nasdaq,  to  Kolkattas  Bafiaad. 
Aaaialant  Director.  Division  of  Market  Ragulatioo. 
Conuniaaioa.  dated  December  3. 1997 
("AoiMMhaHM  No.  2").  In  Amendment  No.  2,  the 
NASD  HMda  certain  technical  changes  to  NASD 
Ruiaa  4820  and  4730  as  wall  aa  clarified  cerUin 
issuaa  involving  NASD  Rule  4730.  Theae  point*  are 
diiruseed  in  detail  below. 


including  Amendment  No.  1  thereto.  In 
addition,  the  Commission  is  publishing 
this  notice  to  solicit  comments  from 
interested  persons  on  Amendment  No. 
2;  the  Commission  hereby  approves  that 
amendment. 

I.  Deacription  of  Rule  Changiw 

To  ensure  that  market  makers  are 
complying  with  their  obligation  to 
maintain  continuous,  firm,  two-sided 
quotations,'  NASD  Rule  4620  provides 
that  a  market  maker  that  volimtarily 
terminates  its  registration  in  a  security 
may  not  re-register  as  a  market  maker  in 
that  security  for  20  business  days.  This 
rule  is  commonly  referred  to  as  the  "20- 
Day  Rule."  With  respect  to  SOES, 
withdrawal  from  participation  as  a 
market  maker  in  a  Nasdaq  National 
Market  ("NNM")  seciuity  constitutes 
termination  of  registration  as  a  market 
maker  in  that  security  for  purposes  of 
NASD  Rule  4620.  NASD  Rule 
4730(bK6),  an  SOES  rule,  provides  that 
for  NNM  securities  a  market  maker  will 
be  8us{>ended  from  SOES  if  its  bid  or 
offer  has  been  decremented  to  zero  due 
to  SOES  executions.  If  this  occurs,  the 
market  maker  will  be  permitted  a 
standard  grace  period  [i.e..  five  minutes) 
within  which  to  take  action  to  restore  a 
two-sided  quotation  in  the  security  for 
at  least  one  normal  unit  of  trading.  A 
market  maker  that  fails  to  reenter  a  two- 
sided  quotation  in  an  NNM  setnirity 
within  the  allotted  time  will  be  deemed 
to  have  withdrawn  as  a  market  maker. 
Unless  the  market  maker's  withdrawal 
is  "excused,"  that  market  maker  may 
not  reenter  SOES  as  a  market  maker  in 
that  security  for  twenty  (20)  business 
days."  When  a  market  maker  is 
deregistered  from  a  security  because  it 
failed  to  restore  its  quotation,  it  is 
referred  to  as  being  "SOESed  out  of  the 
Box."» 

Notwithstanding  NASD  Rules  4620 
and  4730(b)(6).  NASD  Rule  4619 
permits  market  makers  to  obtain  an 
"excused"  withdrawal  in  certain  limited 
circumstances.  Under  NASD  Rule  4619. 
a  market  maker  may  withdraw 
quotations  in  a  security  without  being 
subject  to  the  20-Day  Rule  or  NASD 
Rule  4730(b)(6)  (for  SOES  market 


'See  NASD  Rule  4813. 

•NASD  Rule  4730(b)(e). 

■To  avoid  being  "SOESed  out  of  the  Box." 
aMabsn  can  elect  not  to  have  their  quota  iiaa 
dacMaMnted  ("no  dec")  upon  the  executioa  of 
SOES  orders,  provided  the  market  makar's  quote 
size  is  equal  to  or  greeter  than  the  applicable  SOES 
tier  size  (i.e.,  the  maximum  SOES  order  size).  See 
NASD  Rule  4730.  see  alto  Nasdaq  Subtcriber 
BulhUin.  vol.  IS.  |uly  1097.  st  page  2.  In  the 
ahamative.  the  market  maker  may  use  Naadaq't 
auto-refresh  feature,  which  automatically  updalaa  a 
market  makar's  quote  after  its  quote  size  ha*  bean 
dadwoantad.  NASD  Rule  4730(bX2). 


makers).  A  market  maker  that 
withdraws  from  a  security  for  a  reason 
permitted  by  NASD  Rule  4619  may  re- 
enter its  quotes  once  the  circumstances 
justifying  the  withdrawal  no  longer 
exist >°  The  rule  currenUy  allows 
excused  withdrawals  for 

(1)  Physical  circumstances  beyond  the 
market  maker's  control  (NASD  Rule 
4619(b)): 

(2)  Demonstrated  legal  or  regulatory 
requirements  (e.^.,  the  market  maker  is 
in  possession  of  material  non-public 
information  regarding  the  issue)  (NASD 
Rule  4619(b)); 

(3)  Religious  holidays  (provided  the 
request  is  submitted  five  business  days 
in  advance  of  the  holiday)  (NASD  Rule 
4619(b)): 

(4)  Vacations  (provided  the  request  is 
received  20  business  days  in  advance  of 
the  vacation  and  is  made  by  a  market 
maker  virith  three  or  fewer  Nasdaq  level 
3  terminals)  (NASD  Rule  4619(b)); 

(5)  A  market  maker  that  has 
withdrawn  from  an  issue  prior  to  the 
public  annoimcement  of  a  merger  or 
acquisition  and  wishes  to  re-register  in 
that  issue  pursuant  to  applicable  NASD 
rules; 

(6)  Involuntary  failures  to  maintain 
clearing  arrangements  (NASD  Rule 
4619(c));  and 

(7)  The  duration  of  the  "cooling  off" 
periods  mandated  by  certain  rules  under 
Regulation  M  under  the  Exchange  Act 
(NASD  Rule  4619(d)). 

The  SEC  criticized  the  NASD's 
handling  of  excused  withdrawal 
requests  and  the  reinstatement  of  market 
makers  that  bad  been  "SOESed  out  of 
the  Box"  in  the  SEC's  21(a)  Report  on 
the  NASD  and  The  Nasdaq  Stock 
Market.'*  The  SEC  found,  among  other 
things,  that  the  NASD  had  improperly 
granted  waivers  of  the  20-Day  Rule  for 
market  makers  that  were  "SOESed  out 
of  the  Box"  and  that  the  NASD  had  not 
followed  its  own  rules  when  granting 
excused  withdrawals.  Until  1995,  the 
21(a)  Report  found,  the  practice  of 
Nasdaq  Market  Operations  was  to  grant 
SOES  withdrawal  waivers  as  a  matter  of 
course  without  inquiring  into  the 
reasons  for  the  withdrawals.  A  market 
maker  merely  had  to  request  the  waive 
and  Nasdaq  Market  Operations  granted 
it.  Beginning  in  1995,  Nasdaq  Market 
Operations  started  to  make  some  inquiry 
into  the  reasons  for  the  SOES 
withdrawals,  granting  waivers  based 
upon  an  examination  of  four  Cactors.*' 


">Sw  NASD  Rule  4730(bM7). 

*>  See  Appendix  to  Report  Pursuant  to  Saction 
21(a)  of  the  Securities  Exchange  Act  of  1934 
Ra^rding  the  NASD  and  The  Nasdaq  Stock  Market 
("21(a)  Report").  SEC.  August  8. 1996.  at  p.  91-95. 

"The  fKtors  «*«r«  (1)  the  timeliness  of  the 
market  makar's  call  to  Market  Operation*:  (2)  tile 
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These  factors,  however,  are  not 
generally  relevant  to  the  permissible 
reasons,  as  articulated  in  the  NASD's 
rules,  for  granting  excused  vnthdrawal 
status.13  Nor  were  these  factors  included 
in  any  filing  made  by  the  NASD  with 
the  Commission  pursuant  to  Section 
19(b)  of  the  Exchange  Act,  as 
amendments  or  interpretations  of  its 
rules.  The  NASD's  willingness  to  grant 
waivers  for  reasons  other  than  those 
listed  in  the  applicable  rules,*'*  allowed 
market  makers  to  avoid  suspension 
penalties. 

As  a  result,  the  SEC  stated  in  its  21(a) 
Report  that: 

[t]he  NASD's  ftilum  to  eaktax  its  excused 
withdrawal  rules  has  fostered  an 
environment  that  allowed  market  malcais  to 
avoid  their  responsibilities  to  maintain  ' 
continuous  quotes  in  the  securities  in  which 
they  made  markets.  Market  makers  were  able 
to  withdraw  voluntarily  from  SOES  beyond 
the  permitted  five-minute  window,  or 
otherwise  withdraw  from  the  market  dtuing 
periods  of  volatility  without  substantial  risk 
that  the  NASD  vifill  eaforce  a  twenty-day 
suspension.*'  * 

The  Commission  also  found  that  the 
NASD  did  not  place  administration  of 
the  excrused  withdrawal  rule  with  its 
enforcement  or  regulatory  staff,  but 
rather  with  its  maricet  and  trading 
services  staff.  The  Commission  noted 
that  the  excused  withdra«val  rule 
"should  be  administered  from  a 
regulatory  standpoint."*^ 

Accordingly,  to  ensure  that  market 
makers  are  not  able  to  avoid  or 
circumvent  their  market  making 
obligations  through  inappropriate 
excused  maket  niaker  withdrawals  or 
inappropriate  market  maker 
reinstatements,  the  NASD  submitted 
this  rule  proposal.  As  detailed  below, 
the  proptjsal  makes  changes  in  the 
following  areas: 

(1)  Bases  for  excused  withdrawals; 

(2)  Market  maker  reinstatements  upon 
being  "SOESed  out  of  the  Box"  or  after 


volatility  of  the  stock;  (3)  the  liquidity  of  the  market 
and  the  number  of  market  makers  in  the  stock:  and 
(4)  the  number  of  Nasdaq  terminals  at  the  market 
makers  to  which  the  orders  could  be  routed  (which 
was  relevant  in  case*  where  the  market  maker 
requested  an  excused  withdrawal  due  to 
mechanical  or  electronic  bilure  of  a  Nasdaq 
terminal). 

"  See,  e.g..  NASD  Rule  4619(bK3).  which  states 
in  part:  "|t]he  withdrawal  of  quotations  because  of 
pending  news,  a  sudden  influx  of  orders  or  price 
change*,  or  to  effect  transactions  with  competitors 
shall  not  constitute  acceptable  reasons  for  granting 
excused  withdrawal  status." 

'*  For  example,  market  makers  were  granted 
waivers  after  their  SOES  exposure  was  exhausted 
iMcause  they  were  away  from  their  desks,  working 
another  order,  or  covering  other  trades'  stocks. 
Appendix  21(a)  Report  at  A-78  and  note  217. 

"  Appendix  to  21(a)  Report  at  A-78. 
>*/d.,  note  220. 


accidental  market  maker  withdrawals; 
and 

(3)  The  jurisdiction  of  the  Market 
Operations  Review  Ctunmittee 
("MORC")  over  excused  market  maker 
withdrawals  and  reinstatements. 
By  modifying  the  rules  to  reflect  better 
the  operational  realities  of  the 
marketplace,  as  well  as  establishing 
more  objective  standards  for  the 
reinstatement  of  market  makers  that 
either  have  been  "SC^Sed  out  of  the 
Box"  or  have  accidentally  withdrawn 
from  a  seciuity.  the  NASD  believes  that 
the  proposed  modifications  are 
responsive  to  the  deficiencies  noted  in 
the  Commission's  21(8)  Report 

A.  Bases  For  Excuaed  Withdrawal 

The  proposed  changes  to  NASD  Rule 
4619  are  intended  to  ^ng  the  rule  more 
in  line  witii  the  realities  of  the 
marke^lace.  NASD  Rule  4619(b) 
presently  provides  that  excused 
withdrawal  status  may  be  granted  for  a 
variety  of  reasons  provided  that  certain 
conditions,  with  aie  discussed  above, 
are  satisfied.  While  the  NASD  continues 
to  believe  that  it  is  critical  for  the 
maintenance  of  tlte  integrity  of  the 
market  for  Nasdaq  to  grant  excused 
withdrawals  only  when  warranted, 
particularly  in  l^t  of  the  Commission's 
21(a)  Report  the  NASD  contends  that 
the  present  excused  withdrawal  rule  is 
not  broad  enough  to  encompass  all  of 
the  legitimate  reasons  for  granting  an 
excused  withdrawal.  The  NASD  also 
believes  that  the  time  parameters  for 
advance  notice  of  vacations  and 
religious  holidays  are  unnecessarily 
long. 

Accordingly,  the  NASD  proposes  a 
number  of  amendments  to  NASD  Rule 
4619(b).  First,  excused  withdrawals  may 
be  granted  for  "circumstances"  beyond 
the  maricet  maker's  control  instead  of  for 
just  "physical  circumstances"  beyond 
its  control  as  is  currently  the  case.  With 
this  amendment,  unpredictable  events, 
such  as  jury  duty,  bomb  threats,  the 
birth  of  a  child,  or  a  sudden  illness, 
could  be  used  as  a  basis  for  an  excused 
withdrawal.  Second,  requests  for 
excused  withdrawals  baised  on  vacations 
(currently  20  days)  and  religious 
holidays  (ciurentiy  five  days)  may  be 
submitted  one  business  day  in  advance 
of  the  proposed  withdrawal.  Requests 
for  excused  withdrawals  based  on  legal 
or  regulatory  requirements  will  continue 
to  be  made  in  writing,  although  Nasdaq 
acknowledges  that  counsel  to  market 
makers  often  do  not  want  to  disclose  the 
specific  legal  basis  for  their  clients' 
withdrawal  requests,  particularly  when 
the  basis  for  the  withdrawal  is  that  the 
market  maker  is  in  possession  of 
material,  non-public  information.  In  this 


connection,  Nasdaq  woidd  continue  its 
current  practice  of  apprising  NASD 
Regulation,  Inc.  of  all  such  requests.*' 

B.  Reinstatement  of  Market  Makers 
Upon  Being  "SOESed  Out  of  the  Box" 
and  for  Accidental  Withdrawals 

1.  Reinstatements  Upon  Being  "SOESed 
Out  of  the  Box" 

The  proposed  rule  <:hanges  to  NASD 
Rule  4730  are  designed  to  ensure  thaf  a 
maiket  maker  is  not  reinstated  without 
the  required  20  day  suspension  unless 
the  market  maker  withdrew  for  an 
excused  reason.  Specifically,  the 
proposed  changes  to  NASD  RiUe  4730 
provide  that  a  market  maker  can  be 
reinstated  imder  only  one  of  two 
circumstances:  (1)  pursuant  to  NASD 
Rule  4730(bM7),  the  market  maker 
obtains  an  excused  withdrawal  pursuant 
to  NASD  Rule  4619;  or  (2)  the  market 
maker  satisfies  criteria  set  forth  in 
NASD  Rule  4730(b)(6).  Under  NASD 
Rule  4730(bK6),  a  mari^et  maker  can  be 
reinstated  after  being  SOESed  out  of  the 
Box  with  respect  to  a  particular  security 
if: 

(1)  The  market  maker  notifies  Nasdaq 
Market  Operations  to  request 
reinstatement  within  one  hour  of  being 
"SOESed  out  of  the  Box,"  and 
immediately  thereafter  provides  written 
notification  of  the  request; 

(2)  It  was  a  Primary  Market  Maker  at 
the  time  it  was  SOESed  out  of  the 
Box;  »• 

(3)  The  reinstatement  would  not 
result  in  the  maiket  maker's  firm 
exceeding  certain  limitations  on  the 


*' As  discussed  below,  the  propoaal  abo  adds  a 
new  paragraph  (el  to  Rule  4619  to  give  the  MORC 
jurisdiction  over  proceedings  to  review  denials  of 
excuaed  withdrawals  or  conditions  imposed  on 
reentry  under  Rule  4619. 

>■  In  Amendment  No.  2.  the  NASD  sUtes  that  tiie 
Primary  Market  Maker  standards  cturendy 
contained  in  NASD  Rule  4612  have  been  suspended 
on  a  temporary  basis  since  February  of  this  year. 
(See  Securities  Exchange  Act  Releese  Nos.  38294 
(February  14,  1997)  62  FR  8289  (February  24.  1997); 
39198  (October  3. 1997)  62  FR  53365  (October  14, 
1997)).  The  suspension  was  necessary  becauae  the 
previous  numerical  criteria  used  to  establish 
Primary  Nasdaq  Market  Maker  status  was  rendered 
significantly  less  relevant  due  to  implementation  of 
the  new  SEC  Order  Execution  Rules  (i.e.,  the  Limit 
Order  Display  Rule  and  amendments  to  the  Quote 
Rule).  (This  is  because  the  old  standards  were  based 
primarily  on  [a)  market  maker's  quotes  in  relation 
to  the  inside  quote  and  the  quotes  of  other  market 
makers,  and  the  ratio  of  executions  to  quote 
changes.  Because  the  new  SEC  rules,  implemaoled 
in  January  of  this  year,  are  designed  to  incorporate 
customer  limit  orders  in  a  market  maker's  quote,  a 
market  maker's  proprietary  activity  has  become 
indistinguishable  from  its  customer  activity.)  A*  a 
result,  all  market  makers  are  deemed  Primary 
Market  Makers  until  new  standards  can  be 
implemented.  Accordingly,  all  market  makers 
similarly  will  be  deemed  to  be  in  satisbction  of  the 
Primary  Market  Maker  provision  in  Rule 
4730(b)(6)(A).  until  such  time  that  new  standards 
are  imposed.  (Footnotes  incorporated  into  text) 
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number  of  reinstatements  per  year.  ** 
and 

(4)  a  designated  Nasdaq  officer 
determines  that  the  withdrawal  was  not 
an  attempt  by  the  market  maker  to  avoid 
its  obligations  to  make  a  continuous 
two-simd  market,  taking  into  account 
foctors  including  market  conditions  at 
the  time,  the  frequency  with  which  the 
firm  has  been  SOESed  out  of  the  Box  in 
the  past,  procedures  adopted  by  the  firm 
to  avoid  being  SOESed  out  of  the  Box 
inadvertently,  and  the  length  of  time 
before  the  firm  sought  reinstatement. 
Decisions  to  reinstate  a  maiket  maker 
would  be  made  by  Nasdaq  Market 
Operations  staff  and  appeals  of  such 
decisions  would  be  considered  by  the 
MORC. 

2.  Reinstatements  for  Accidental 
Withdrawals 

There  have  been  instances  in  the  past 
when  a  market  maker  accidentally 
withdrew  from  a  security  because 
someone  associated  with  the  firm 
inadvertently  typed  the  wrong  symbol 
for  the  security  or  made  a  similv 
mistake.  The  NASD  believes  that  it 
would  be  appropriate  for  the  market 
maker  to  be  reinstated  In  such 
circumstances,  but  NASD  rules 
currently  do  not  provide  that  market 
makers  can  be  reinstated  in  these 
instances.  As  a  result,  the  NASD 
proposal  amends  NASD  Rule  4620  to 


**In  particular,  under  th«  propoaal.  including 
Olinor  modification*  mada  by  Amaodmanl  No.  2, 
finn*  that  siroulianMnaly  mmim  mmkaU  la  laaa  than 
250  securitiM  during  tka  |W¥>B—  < 
could  c«csive  no  mora  thMI  Ih 
yoar.  Finn*  that  wmultantcwMly  mmiIs  aMBkiU  in 
mora  than  250  but  law  tbaa  900  Mcuritiat  during 
the  previous  calendw  ymt  oould  receive  no  mora 
than  fix  reinstatements  per  year.  Finns  that 
simultaneously  made  markets  in  SOO  or  mora 
sacuritiaa  duiiag  the  previous  calendar  year  could 
laoaiva  no  ■or*  than  12  reinstatements  par  yaar. 

NotwiOatMidiag  ■  Bsrim  ■Mlur'*  aKhMHtiMi  ol 

daaigiMlad  Nasdaq  offlcar  may  grant  a  rainslalemant 
raquasi  if  he  or  she  finds  that  such  action  is 
nacHMfy  for  the  protection  of  investors  or  the 
matalMMaea  of  fair  and  orderly  markets.  In 
addition  io  owkiaa  tliaae  finding*,  the  daaignalad 
ofllcar  also  miMt  imnaina  that  the  withdrawal  was 
oo(  an  attempt  Iw  tlw  iMikat  OMkar  to  avoid  lu 
obligation  to  nMM  •  cootinnaua  two.«idad  markal 
in  instannaa  whw*  (1)  a  OMaitNr  Bnn  axpariaocaa 

a  il maiilwl  pfotilMB  or  hilim  Cath«  than  a 

chronic  tiiltua  within  the  firm's  control)  impacting 
the  operation  or  use  of  any  automated  system 
operated  by  or  for  the  fir^  or  involving  an 
autamatad  (yttem  oparatad  by  Naadaq:  (3)  tba 
maflMl  oiakar  la  a  muHfK  or  oo-OMUHr  of  a 

seoondMy  dlHtag  koa  tha  ttiM  Mm  dMog  >■ 
annomicod  onUl  Ma  day*  after  H  la  coMplala;  or  (3) 
abaaal  tho  niaaMaaMot,  the  number  of  markal 
nakar*  la  a  partkular  iaaua  is  las*  than  or  equal  to 
two  or  haa  ethmmim  dacHwad  by  S0%  or  mora  frtm 
the  nunbar  thai  adalad  at  Um  end  of  tba  prior 
calendar  quaitar.  if  a  BafkalMkar  baa  a  ragalar 
pattern  of  baiag  fraquonily  SOBSad  mH  of  IM  Beoc 
it  may  not  be  rainslalad  nol%»itbalaadiag  Iho 
munbar  of  aMifcal  makan  in  Iba 


permit  reinstatements  in  such  instances 
provided  the  withdrawal  was  cleerly 
accidental  and  did  not  reflect  an  attempt 
by  the  market  maker  to  avoid  its  market 
making  obligations.  Specifically,  imder 
the  proposal,  a  market  maker  that 
accidentally  withdraws  as  a  market 
maker  may  be  reinstated  if: 

(1)  The  market  maker  notifies  Nasdaq 
Market  Operations  of  the  accidental 
withdrawal  within  one  hour  of  such 
withdrawal,  and  immediately  thereafter 
provides  written  notification  of  the 
withdrawal  and  request  for 
reinstatement: 

(2)  It  is  clear  that  the  withdrawal  was 
inadvertent  and  the  market  maker  was 
not  attempting  to  avoid  its  market 
making  obligations;  and 

(3)  Tne  market  maker's  firm  would 
not  exceed  specific  reinstatement 
limitations  per  year.*** 

If  the  above  conditions  are  satisfied, 
Nasdaq  will  consider  the  following 
fisctors,  among  others,  in  deciding 
whether  to  grant  a  reinstatement  in  a 
given  case: 

(1)  The  number  of  accidental 
withdrawals  by  the  market  maker  in  the 
past  as  compared  to  other  market 
makera  making  markets  in  a  comparable 
number  of  stocks; 

(2)  The  similarity  between  the  symbol 
of  the  stock  that  the  market  maker 
intended  to  withdraw  from  and  the 
symbol  of  the  stock  that  the  market 
maker  actually  withdrew  from; 

(3)  Market  conditions  at  the  time  of 
the  withdrawal; 

(4)  Whether  the  withdrawal  served  to 
reduce  the  market  maker's  exposure  to 
market  risk;  and 

(5)  The  timeliness  with  which  the 
market  maliBr  notified  Nasdaq  Market 
Operations  of  the  error. 
Determinations  initially  would  be  made 
by  Nasdaq  Market  Operations  staff  and 
be  sub)ect  to  review  by  the  MORC. 

C.  furiadicdon  of  the  MORC  Over 
Excused  Market  Maker  Withdrawals  and 
Market  Maker  Reinstatements 

Presently,  appeals  of  Nasdaq  staff 
determinations  concerning  excused 
withdrawal  requests  and  market  m^ker 
reinstatements  are  within  the  purview 
of  the  NASD's  Qualifications  Committee 
punuant  to  NASD  Rule  4730(b)(8). 
Punuant  to  the  Plan  of  Allocation  and 


**ln  particular,  firm*  that  siraulianaoualy  mada 
marfcala  in  laaa  than  250  securities  during  the 
praviou*  calaadar  year  could  receive  no  more  than 
two  raiaalalMMali  par  year.  Firm*  that 
simultaaooualy  maae  markets  in  250  or  mora  but 
leea  than  SOO  securities  could  receive  no  more  than 
three  reinslalameni*  par  year.  Firm*  that 
aimuluneously  mada  markaU  500  or  mora 
sacuritiaa  could  racaiva  no  mora  than  six 
rainslalaaMat*  par  year.  See  minor  modiHcatioos 
mada  by  A«Midmanl  Na  2. 


Delegation  of  Functions  by  NASD  to 
Subsidiaries,  however.  This  Board  of 
Directon  of  Nasdaq  has  delegated  its 
authority  over  such  matters  to  the 
MORC.  Accordingly,  the  NASD 
proposes  to  amend  its  Rules  4619.  4620. 
and  4730.  to  effectuate  the  transfiBr  of 
jurisdiction  over  these  matters  from  the 
Qualifications  Committee  to  the  MORC 
Under  the  recently  revised  NASD 
DelegaUon  Plan,  the  MORC's 
compositional  and  quorum 
requirements  now  provide  for  member 
divenity,  as  well  as  non-industry  and 
public  participation.  Further,  NASD 
Regulation  is  to  receive  weekly  reports 
of  MORC  determinations; "  it  cannot, 
however,  overturn  MORC  decisions. 

ILDiecuarion 

It  is  a  fimdamental  premise  of  the 
dealer  market  that  market  makera  stand 
willing  to  buy  and  sell  securities  at  all 
times.  Permitting  market  makera  to 
evade  this  responsibility  could  reduce 
liquidity  in  the  market  and  threaten  the 
ability  of  investon  to  execute  trades." 
The  Commission  finds  that  proposed 
rule  changes,  by  helping  to  ensure  that 
market  makers  stand  willing  to  buy  and 
sell  securities  at  all  times,  are  consistent 
with  the  Exchange  Act  and  in  particular 
with  Sections  15A(b)(6).  15A(b)(7), 
15A(b)(9).  15A(b)(ll)and  llA(a)(l)(C)  > 
of  the  Exchange  Act. 

Among  other  things.  Section 
15A(b)(6)  requires  that  the  rules  of  a 
national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  )ust  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securitiea.  Section  15A(b)(6)  also 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and  in 
general  to  protect  investora  and  the 
public  interest.  Section  15A(b)(7) 
requires  that  the  rules  of  the  association 
provide  that  its  memben  shall  be 
appropriately  disciplined  for  violations 
of  the  rules  of  association.  Section 
15A(b)(9)  provides  that  the  rules  of  the 
association  may  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act.  Section 
15A(b)(ll)  requires  the  NASD,  as  an 
association,  to  adopt  rules  governing  the 
form  and  content  of  quotations  relating 


"  See  Appendix  to  21(a)  Report  at  A-78. 
n*f.A-7a-7». 
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to  securities  in  the  Nasdaq  niail»L  Such 
rules  must  be  designed  to  produce  fair 
and  informative  quotations,  prevent 
fictitious  and  misleading  quotations, 
and  promote  orderly  procedures  for 
collecting,  distributing,  and  publishing 
quotations.  Section  llA(a)(l)(C) 
provides  that,  among  other  things,  it  is 
in  the  public  interest  to  assure  the 
economically  efficient  execution  of  - 
securities  transactions  and  the 
availability  to  broken,  dealers,  and 
investon  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities. 

The  Commission  believes  that  the 
proposed  amendments  will  help  to 
ensure  that  market  maken  will  oaiy  be 
relieved  of  their  market  making 
obligations  foriegitimate  reasons  and 
that  waiven  of  the  "20-day  rule"  will 
only  be  made  when  Nasdaq  has 
determined  that  the  maricet  malctf 
receiving  the  waiver  was  not  attempting 
to  avoid  its  market  making  obligations 
whffli  it  Mfithdrew  or  was  wididrawn 
from  the  security.  As  a  rssuilt.  the 
proposed  rule  changes  diould  increase 
mulBet  mdcen'  compliance  with  their 
obligation  to  make  continuous,  two- 
sided  markets  and  promote  tjuote 
competition  among  market  maken. 
Such  competition  among  market  mdcen 
should,  in  turn,  enhance  the  integrity  of 
the  Nasdaq  market,  the  best  execution  of 
custmner  orden.  and  the  price 
discovery  process  for  Nasdaq  securities. 
Thus,  the  proposed  changes  to  NASD 
Rules  4620  (reinstatement  for  accidental 
withdrawal)  and  4730  (reinstatement 
upon  being  SOESed  out  of  the  Box)  are 
consistent  with  the  Exchange  Act  and  in 
particular  with  the  following  sections  of 
that  Act 

(1)  Section  15A(bN6)  because  tiiey  are 
designed  to  prevent  market  maken  from 
fisding  to  meet  their  market  making 
obligations; 

(2)  Section  15A(bKll).  because  they 
are  designed  to  produce  Csir  and 
informative  quotations  and  prevent 
fictitious  or  misleading  quotations  by 
eliminating  opporttmities  for  market 
maken  to  back  away  from  what 
otherwise  may  be  effectively  fictitious 
quotes;  and 

(3)  Section  llA(a)(l)(CMi)-(iii). 
because  they  are  in  the  public  interest 
and  appropriate  for  the  protection  of 
investon  and  the  mninton^^nrp  of  fair 
and  orderly  markets;  they  assure  fair 
competition  among  broken  and  dealen 
by  encouraging  fiir  and  accurate 
quotations,  economically  efficient 
executions  based  on  these  fair  and 
accurate  quotations;  and  they  improve 
the  availability  to  broken,  dealen,  and 
investora  of  information  concerning 
these  fair  and  nmirwte  quotations. 
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Further,  the  proposed  changes  to  NASD 
Rule  4619  relatiiig  to  tiie  advance  notice 
market  maken  must  provide  before 
withdrawing  quotations  in  securities  for 
an  excused  reeson.  as  well  as  ejqianding 
those  excused  purposes,  are  consistent 
with  the  Exchsinge  Act,  and  in  particular 
with  Section  15A(b)(9).  because  they  do 
not  impose  any  burden  on  competition 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the 
Exchange  Act.  but  merely  add 
additional  legitimate  reesons  for 
granting  an  excused  mthdnwal  and 
make  the  time  provisions  of  NASD  Rule 
4619  more  fidr  and  reesonable.  Finally, 
the  proposal  to  amend  NASD  Rules 
4619,  4620.  and  4730  to  grant  the  MORC 
jurisdiction  over  proceedings  brought  by 
madcet  maken  seddng  review  of  a: 

(1)  Denial  of  a  reinstatement  pursuant 
to  NASD  Rule  4619  or  the  conditions 
imposed  on  a  reentry; 

(2)  Denial  of  a  reinstatement  pursuant 
to  NASD  Rule  4620(b);  or 

(3)  Removal  from  SOES  pursuant  to 
NASD  Ihde  4730(6)  or  (7) 

is  consistent  with  the  Exchange  Act  In 
particular,  these  amendments  are 
consistent  with  Exchange  Act  Section 
15A(bX7)  in  OiattiuBy  wiU  help  to 
ensure  that  NASD  memben  are 
appropriately  disciplined  for  violations 
of  the  rules  of  the  association. 

Finally,  the  Commissicm  finds  good 
catise  for  approving  Amendment  No.  2 
to  the  pn^iosed  rule  change  priw  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thneol 
The  NASD's  proposal,  along  with 
Amendment  No.  1  diereto.  was 
published  in  die  Federal  Regisler  for 
the  full  statutory  period  ^3  in 
Amendment  No.  2.  the  NASD  merely 
makes  a  tedmical  correction  to  SASD 
Rules  4620(bH3XB)  and 
4730(b)(6MAXiii)(b)  and  (c)  to  replace 
"more  than  250"  with  "250  or  more" 
and  to  r^lace  "more  than  500"  witii 
"SOO  or  more."  In  Amendment  No.  2. 
the  NASD  also  notes  that  the  Primary 
Market  Maker  criterion  in  NASD  Rule 
4730(b)(6)(A)  currentiy  applies  to  all 
Nasdaq  market  makns.  {See  note  18). 
Finally,  the  NASD  notes  that  the  Nasdaq 
officen  referred  to  in  NASD  Rtde 
4730(bX6)  are  those  senior  officen 
specifically  designated  by  the  President 
of  The  Nasdaq  Stock  Maricet.  Inc.,  for 
this  purpose.'*  The  list  is  maintained  by 
the  NASD  Corporate  Secretary's  Office, 
and  is  part  of  the  procedures  of  Nasdaq 
Maiket  Operations.  ConsequenUy,  lack 


of  prior  notice  of  these  changes  will  not 
disadvantage  any  market  participant 
Based  on  the  above,  the  Conunissiaa  %- 
finds  that  there  is  good  cause,  consistent 
with  the  Exchange  Act,  to  accelerate 
approval  of  Amendment  No.  2. 

m.  Soikitation  of  Coauneato 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exdiange 
Comiaission,  450  Filth  Street.  N.W.. 
Washington,  DC  20549.  Copies  of-lfae 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
diange  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  die 
[Hoposed  rule  change  betwem  the 
Commission  and  any  person,  odier  than 
those  that  may  be  withheld  from  the 
pi^lic  in  accordance  with  the 
provisions  of  5  U.S.C  552,  wiH  be 
available  for  inspection  and  cop3ring  at 
the  Commission's  Public  Refiarence 
Section.  450  Fifth  Street.  N.W.. 
Washington.  DC  20549.  Copies  of  sudi 
filing  %vill  also  be  evailable  for 
inspection  and  copying  at  die  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  File  No.  SR-NAa>-07- 
04  and  should  be  submitted  by  January 
7. 1998. 

IV.  Condi 


ft  is  therefore  ordered,  pursuant  to   . 
Section  19(bX2)  of  die  Exchange  Act 
that  the  proposed  rule  change  (SR- 
NASD-97-04)  be.  and  hereby  is. 
approved.'^ 

For  tile  Commission,  fay  the  Dlvistoe  of 
Maikat  Kogulatioa,  pursuant  to  H«liig«tM>i 
authority." 

Matgarat  H.  Mif ailMi. 

D^MttySecntaty. 

(PR  Doc  97-32822  Filed  12-16-97;  8:45  am] 


»  See  Sacuritia*  Exchange  Act  Raieaae  Na  3S21S. 
•u/MV  notes. 

»  Thi*  list  coincide*  with  the  list  of  officers 
similarly  appointed  for  a^udioBtii^  I 
mda*  punuant  to  NASD  Riik  lisaa 


**  In  approving  this  rule,  the  Commiaaioo  nota* 
that  it  has  considered  the  proposed  rule's  impact  on 
affidency.  competition,  end  capital  fotmatian.  Ibe 
propoaad  rule  change  likely  mil  enhance  the 
efficiency  and  faime**  of  the  process  by  which 
market  maker  withdrawals  are  handled  by  Nasdaq. 
It  likely  alao  will  anhannw  the  competition  betwean 
market  maker*  by  rtrangthanii^  enforcaaant  of 
their  requirement  to  display  oootinualiy  two  aided 
quotes.  These  rule  rhangw*  ahould  also  lead  to  man 
aocuiMe  quote*  being  ditaaminatod  to  tba  pufaUc. 
The  net  elfcct  of  approving  the  propoaad  rule 
change  wiU  be  pontive.  IS  U.S£.  78c(Q. 

»17  CFR  200JO-^«X12). 
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SECURtTIES  AND  EXCHANGE 
COMMISSION 

[fMHM  Na  S4-aM21;  ni*  Na  8R-NA80- 
tT-TT] 

Self-Regulatory  Commission 
Organizations:  Notice  of  Rling  of 
Pfopossd  Rule  Change  by  the  Natlonai 
Association  of  Securities  Dealers.  Inc. 
Relating  to  the  Arbitration  of 
Emptoymant  DIacrimlnatlon  Claims 

DacsmbOT  10.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  noUce  is 
htnlby  givm  that  on  October  17, 1997.> 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "AssociaUon") 
filed  with  the  Securities  and  Exchange 
Conunission  ("SEC  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  HI  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Kegulatory  Organizatioaa 
SUtemeol  of  the  Tenna  ofSubatanca  of 
the  Propoaad  Rule  nianga 

NASD  Regulation  is  proposing  to 
amend  Rule  10201  of  the  NASD's  Code 
of  Arbitration  Procedure  ("Code")  to 
remove  the  requirement  to  arbitrate 
claims  of  statutory  employment 
discrimination.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
{aa^Mge  ia  In  italica;  proposed 
deletions  are  in  brackets. 


CODE  OF  ARBITRATION  PROCEDURE 

10200.  INDUSTRY  AND  CLEARING 
CONTROVERSIES 

10201.  Required  Submission 

(a)  Except  at  provided  in  patagFaph 
(b).  (Any)  a  dispute,  claim  or 
controversy  eligible  for  submission 
under  the  Rule  10100  Series  between  or 
among  members  and/or  associated 
persons,  and/or  certain  others,  arising  in 
connection  with  the  business  of  such 
member(8)  or  in  connection  with  the 
activities  of  such  associated  person(s), 
or  arising  out  of  the  employment  or 
termination  of  employment  of  such 
associated  person(s)  with  such  member, 
shall  be  arbitrated  under  this  Code,  at 
the  instance  of: 


•  TIm  NASD  OImI  AflModmMl  Na  1  to  Ik* 
propoMd  rul«  fiUinoaMu»—ti«  21. 1907.  Ika 
tubauoca  of  which  ia  iaoofpontad  into  tha  ootica. 
Sm  Unm  hom  loan  C  CocJay.  Coqiocata  Sacf isty. 
NASD  Ri«ulatioa.  to  Kathariaa  A.  BofiMd. 
Awjatent  Diractor.  MarkM  RagalMto 
dated  Novaaabw  M.  1M7  ("AaMdaMl  Na.  1"). 


(1)  a  member  against  another  member, 

(2)  a  member  against  a  person 
associated  with  a  member  or  a  person 
associated  with  a  member  against  a 
member  and  (3)  a  person  associated 
with  a  member  against  a  person 
associated  with  a  member. 

(b)  A  claim  alleging  employment 
discrimination  or  sexual  harassment  in 
violation  of  a  statute  is  not  required  to 
be  arbitrated.  Such  a  claim  may  be 
prbitrated  only  if  the  parties  have  agreed 
to  arbitrate  it.  either  before  or  after  the 
dispute  aroee. 

[(b)]  (c)  Any  dispute,  claim  or 
controversy  involving  an  act  or  failure 
to  act  by  a  clearing  member,  a  registered 
clearing  agency:  or  participants, 
pledgees,  or  oUier  persons  using  the 
bicilities  of  a  registered  clearing  agency, 
under  the  rules  of  any  registered 
clearing  agency  with  which  the 
Association  has  entered  into  an 
agreement  to  utilize  the  Association's 
ari)itration  facilities  and  procedures 
shall  be  arbitrated  in  accordance  with 
such  agreement  and  the  rules  of  such 
registered  clearing  agency. 

n.  Self-Regulatory  OrganixatioD'a 
Statement  of  the  Purpose  of,  and 
Statutory  BmIs  ior.  the  Propeeed  Rale 
rhange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self- regulatory  organization  has 
prefMuvd  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Propoeed  Rule 
change 

1.  Purpose 

The  proposed  rule  change  will  aiodUy 
the  currant  requirement  that  assocUted 
persons  arbitrate  all  disputes  arising  out 
of  their  employment  or  termination  of 
employment  with  a  member  broker/ 
de^er.  The  proposed  rule  provides  that 
associated  persons  are  no  longer 
required,  solely  by  virtue  of  their 
association  of  their  registration  with  the 
NASD,  to  arbitrate  cl^ms  of  statutory 
employment  discrimination.  Associated 
persons  still  will  be  required  to  arbitrate 
other  employment-related  claims,  as 
well  as  any  business-related  claims 
involving  invasion  or  other  persons. 


Backgroniid 

Although  most  arbitration  claims 
submittedto  the  NASD  involve  disputes 
between  membera  and  customers,  a 
growing  number  of  matters  involve 
employment-related  disputes  betvreen 
members  and  their  associated  persons.' 
The  growth  in  this  area  is  the  result  of 
several  recent  court  decisions 
concerning  the  requirement  of  persons 
associated  with  a  broker/dealer  to 
arbitrate  their  employment  disputes. 

The  requirement  for  associated 
persons  to  register  with  the  NASD  arises 
from  Section  15A(g)(3)(B)  of  the  Act, 
which  provides  that  the  NASD  may 
"require  a  natural  person  assodatsd 
with  a  member,  or  any  class  of  such 
natural  persons,  to  be  registered  with 
the  association  in  accordance  with 
procedures  so  established  {by  the  rules 
of  the  association]."  The  registration 
requirement  was  made  mandatory  by 
Exchange  Act  Rule  15b7-1  in  1903.' 
The  NASD,  other  self-regulatory 
organizations  ("SROs"),  and  state 
regulatory  authorities  require  all 
applicanU  for  registration  as  persons 
assoctated  with  a  broker/dealer 
(registwed  representatives,  assistant 
representatives  or  principals)  to 
complete  and  sign  the  Form  U— 4,  the 
"Uniform  Application  for  Securities 
Industry  Registration  or  Transfer."  * 
Form  U-4  requires  registered  persons  to 
submit  to  arbitration  any  claim  that  is 
eligible  under  the  rules  of  the 
or^nizations  with  which  they  register 
(as  indicated  in  Item  10  of  the  Form  U- 
4).  The  relevant  language  on  the  Form 
U-4  states: 

I  ^rse  to  sibitiats  any  disputa.  claim  or 
oontroveny  that  may  srise  between  me  and 
my  firm,  or  a  customer,  or  any  other  person, 
that  is  raquiiad  to  be  aitrftiatad  under  the 
rules,  coQStitutioos,  or  liy-laws  of  the 
otguiizatioos  Indicatad  in  Item  10  as  may  be 
1  fron  time  to  time  and  that  any 


'The  anaabar  ot  ■apliiyianl  djacriailnation 
daiiaa  filed  with  Um  NASD  roaa  from  4  to  1991  to 
109  io  IMS.  Tka  lattar  Bgure  repraaenU.  bowavor. 
laM  Ihaa  2  pttrm*  of  all  aibitration  claim*  filed 
with  the  NASD  in  1996 

'17CF.R.  240.1Sb7-l.ThenileprovideaaB 
Ibllowi:  "No  ragialafed  broker  or  dealer  shall  effKt 
any  tranaectioa  in.  or  induce  the  purrhaaa  or  aaie 
of.  aay  ascarity  unleaa  any  natural  peraon 
aiaadaled  with  tuch  brolLer  or  deeler  who  ellacta 
or  ia  involved  in  effecting  >uch  transaction  ia 
lagialarad  or  approved  in  accordance  with  the 
stendards  of  training  aKparience.  competeoce.  and 


m  aualificalioa  standards  (including  but  not 
limited  to  submitting  and  mainlaining  all  required 
farms,  paying  all  recpiired  lees,  and  p easing  any 
required  examinabaas)  establlahed  by  the  nilea  of 
any  national  aacuritiaa  avrhange  or  national 
securitiea  aaanrlatinn  of  which  such  broker  or 
dealer  is  a  member  or  under  the  rules  of  the 
Munidpel  SectuiUas  KulamaMi^  Boerd  (if  it  ia 
subiact  to  the  rule*  of  Ikal  otganization)." 

«T1ie  Fosm  U-«  was  adopted  eOsctive  Octotier  1. 
197S. 
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aibitration  award  rendered  against  nte  may 
be  entered  as  a  judgement  in  any  court  of 
competent  furisdiction.' 

Thus,  the  Form  U— 4  incorporates  by 
reference  the  rules  of  the  SRC  with 
which  the  individual  is  to  be  registered. 
NASD  Rule  10101  provides  as  follows: 

This  Code  of  Arbitration  Procedure  is 
prescribed  .  .  .  for  the  aifoitration  of  any 
dispute,  claim,  or  controversy  arising  out  of 
or  in  coimection  with  the  business  of  any 
member  of  the  Association,  or  arising  out  of 
the  employment  or  termination  of 
employment  of  associated  peTBon(s)  with  any 
member,  with  the  exception  of  disputes 
involving  the  insurance  business  of  any 
member  which  is  also  an  insurance  company 
.  .  .  between  or  among  members  and 
associated  persons .... 

For  industry  and  clearing  controversies. 
Rule  10201  requires  that  all  matters 
eligible  under  Rule  10101  be  submitted 
to  arbitration  at  the  request  of  any 
member  or  associated  person.^  Rules 
10101  and  10201  were  amended  in  1993 
to  include  the  language  relating  to 
disputes  "arising  out  of  the  emplo)rment 
or  tmnination  of  employment"  of  an 
associated  person.  This  language  was 
added  in  order  to  clarify  that 
employment  disputes  were  required  to 
be  arbitrated,  since  a  California  court 
had  held  that  the  Code  of  Arbitration 
Procedure  did  not  cover  such  disputes, 
hut  only  covered  disputes  arising  out  of 
or  in  connection  with  business 
transactions.'  The  Commission  found 
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the  amendment  to  be  consistent  with 
Section  15A(b)(6)  of  the  Act  and 
approved  the  rule  change." 

Over  the  past  several  yean, 
employees  have  raised  several 
challenges  to  the  mandatory  arbitration 
of  employment  discrimination  disputes. 
Such  challenges  were  addressed  by  the 
Supreme  Court  in  Gilmer  y.  Interstate/ 
Johnson  lane  Cmp*  In  Gilmer,  which 
involved  a  person  registered  with  the 
New  York  Stock  Exchange,  the  Court 
examined  many  challenges  to  the 
adequacy  of  arbitration  procedures 
raised  by  the  registered  representative 
and  foimd  that  none  was  sufficient  to 
prevent  the  Court  bom  enforcing  the 
representative's  agreement,  pursuant  to 
his  signing  of  the  Form  U-4,  to  arbitrate 
his  federal  age  discrimination  claim. 
Therefore,  the  Court  held  that  Mr. 
Gilmer  had  not  met  his  burden  of 
showing  that  Congress  intended  to 
preclude  arbitration  of  claims  under  the 
Age  Discrimination  in  Employment  Act 
of  1967." 

Subsequent  to  the  Gilmer  decision, 
coiuts  have  declined  to  find  a 
Constitutional  or  statutory  bar  to 
enforcement  of  the  agreement  to 
arbitrate  contained  in  the  Form  U-4.i* 
They  have  extended  the  reasoning  of 
Gilmer  to  cover  disputes  arising  under 
Tide  Vn  of  Uie  Qvil  Ri^ta  Act  of 


*  From  page  4  of  the  Form  U-4  as  revised  ia 
November  1 991 .  A  new  version  of  the  Form  U-4 
was  approved  by  the  Commission  on  July  5,  1996. 
Securities  Exchange  Act  Release  No.  37407  (July  5, 
1996),  61  FR  36595  (July  11,  1996).  Use  of  the 
revised  form  has  been  deferred  ptrnding  related 
changes  to  the  Central  Ragistratioa  Depositoiy 
("CRD").  Securities  Exchange  Act  Release  No. 
37994  (November  27,  1996).  61  FR  64549 
(December  5. 1996).  The  substance  of  the  quoted 
language  was  not  changed  in  the  revision. 

*  As  one  court  explained,  "Section  1  (now  Rule 
10101)  defines  the  general  universe  of  issues  that 
maybe  arbitrated,  and  Section  8  (now  Rule  10201] 
deecritMS  a  subset  of  that  universe  that  must  be 
arbitrated  under  the  Code."  Annifo  v.  Prudential 
liu.  Co..  of  Am..  72  F.3d  793,  798  (10th  Cir.  1995). 

^Higgins  V.  Superior  Court  of  Lot  Angeles  County, 
No.  B057028  (Cal.  App.  CXrt.  8, 1991).  review  denied 
and  decision  ordered  not  officially  publighed,  1  Cal. 
Rptr.  2d  57  (1992).  The  state  court  noted  the 
diHarence  between  the  NYSE  rule  (at  issue  in  the 
Supreme  Court's  C/'/mer  decision,  discussed  below), 
which  refers  to  disputes  arising  out  of  the 
employment  or  termination  of  employment  of  an 
aaaociated  person,  and  the  NASD  rule,  which  at  the 
time  did  not  contain  the  phrase  relating  to 
employment.  A  federal  court  reached  the  same 
conclusion  while  the  rule  change  was  pending 
approval.  Farrand  v.  Lutheran  Bhd.,  993  F.2d  1253 
(7th  Qr.  1993).  The  Association  sUted  in  its  rule 
filing  that  the  amendment  was  a  clarification  of 
existing  intent  rsther  than  a  new  policy:  some 
courts  accepted  this  view,  while  other  courts 
interpreted  the  rule  amendment  as  a  change  in 
policy.  See  Kuehnerv.  Dickinson  S-  Company,  S4 
F.3d  316,  320  n.l  (9th  Cir.  1996)  (deacribing  spliU 
in  the  Seventh.  Tenth  and  Eleventh  Circuits  of  this 
issue). 


■Securities  Exchange  Ad  Release  No.  32802 
(August  25,  1993),  58  FR  45932  (August  31,  1993). 
In  its  order  approving  this  change  and  a  related 
change  in  the  composition  of  arbitration  panels  to 
hear  employment  disputes,  the  Commission 
recognized  that  claims  based  on  allegations  of  ^e, 
sex,  or  race  discrimination,  or  relating  to  sexual 
harassment,  were  subject  to  the  arbitration 
requirement 

•500  U.S.  20  (1991).  Thoae  challenges  included 
contentions  that  anti-discrimination  laws  are 
designed  to  fiuther  important  social  policies  that 
should  be  addressed  in  a  public  forum,  that 
arbitration  panels  may  be  biased,  that  discovery  is 
mora  limited  in  arbitration  than  in  court,  that 
arbitrators  often  do  not  issue  written  opinions,  that 
arbitration  procedures  do  not  provide  for  broed 
equitable  relief  and  class  actions,  and  that  there  is 
unequal  bargaining  power  between  employers  and 
employees.  The  Court  noted  that  most  of  these 
contentions  were  generalised  attacks  on  arbitration 
that  had  been  rejected  in  prior  Supreme  Court 
decisions.  Id.  at  30. 

">  /d.  at  35.  The  Court  cited  iU  earlier  holdii^ 
that,  "So  long  as  the  prospective  litigant  effectively 
may  vindicate  (his  or  her)  statutory  cause  of  action 
in  the  arbitral  forum,  the  statute  will  continue  to 
serve  both  its  remedial  and  deterrent  function."  500 
U.S.  at  28,  quoting  Mitsubishi  Motors  Corp.  v.  Soler 
Chrysler-Plymouth,  Inc..  473  U.S.  614,  637  (1985). 

<>  The  U.S.  Court  of  Appeals  for  the  Ninth  Circuit 
has  held  that  a  registered  person's  waiver  of  the 
right  to  adjudication  in  court  through  signing  of  the 
Form  U-4  must  be  "knowing"  in  order  for  the 
arbitration  requirement  to  be  enforced.  Prudential 
Ins.  Co.  of  Am.  v.  Lai,  42  F.3d  1299,  1305  (9th  Cir. 
1994),  cert,  denied.  116  S.  Q.  61  (1995).  But  see 
Prudential  Int.  Co.  of  Am.  Sales  Proc.  Utig.,  924  F. 
Supp.  627,  642  (OX.).  1996)  (".  ..  tai  has  been 
rather  extenaively  criticiaad").  and  ratiti  cited 
therein. 


1964,12  the  Americans  with  Disabilities 
Act.i'  and  state  statutes  of  similar 
nature.i^  Courts  also  have  extended  the 
application  of  Gilmer  to  the  NASD, 
since  its  rules  are  similar  to  the  NYSE 
rule  at  issue  in  Gilmer.^^  Nevertheless, 
registered  persons  and  others  have 
continued  to  challenge  the  retjuirement 
to  arbitrate  claims  of  statutory 
employment  discrimination. ** 

Teak  Fmtx  Views 

In  January  1996.  the  NASD's 
Arbitration  Policy  Task  Force  ("Task 
Force")*'  released  its  Report  on 
Securities  Arbitration  Reform 
("Report").  TTie  Task  Force's  Report 
made  numerous  recommendations  to 
improve  the  arbitration  process.  Since 
the  Report  was  released.  NASD 
Regulation  has  been  engaged  in  a  ma)or 
effort  to  implement  the  Task  Force 
recommendations. 

Employment  arbitration  was  not  an 
area  of  major  focus  for  the  Task  Force.** 
The  Task  Force  found,  however,  that 
such  arbitration  ofiEera  the  advantages  of 
speed  and  cost  that  are  identified  with 
customer  arbitration,  and  observed  that 
statutory  discrimination  claims  are 
almost  always  interwoven  with 
industry-specific  issues.  Moreover,  the 
Task  Force  believed  that  aifoitration's 
equitable  approach  to  dispute  resolution 
is  fiUly  capable  of  vindicating  the 
important  public  rights  expressed  in  the 
anti-discrimination  statutes.  The  Task 
Force,  therefore,  found  compelling 
reasons  to  keep  employment-related 
disputes  within  NASD  arbitration.  The 
Task  Force  Report  recommended  that 
employment-related  disputes,  including 
statutory  discrimination  claims,  remain 
eligible  for  arbitration  with  certain 
enumerated  enhancements,  many  of 


"  See,  e.g..  Alfbrd  v.  Dean  Witter  ReynoU*.  lac^ 
939  F.2d  229  (Sth  Or.  1991). 

"  See,  e.g.,  Austin  v.  Otnens-Bro^Mfoy  Gkus 
Container,  Inc.,  78  F.3d  875, 881  (4th  Qr.),  cert, 
denied.  117  S.  CL  432  (1996). 

**  Sm,  e.g.,  Kalidm  v.  S/ienison  i.eAinan  Huttoa, 
Inc.,  7B9  F.  Supp.  179, 180  (W.D.  Pa.  1991). 

"  See,  e.g.,  Uetx  v.  Merrill  Lynch  Pierce.  Fennar 
«■  Smith,  Inc.,  39  F.3d  1482. 1488  (10th  Or.  1994). 

*•  See,  e.g.  Commissioo  on  Future  of  Worfcar- 
Management  Relations  ("Dunlop  Commissioo"), 
Retort  and  Recommendations  33  n.lS  (1994):  Equal 
Employment  Opportunity  Commission,  Policy 
Statement  on  Mandatory  Binding  Arbitration  of 
Employment  Discrimination  Disputes  as  a 
Condition  of  Employment  n.2  (1997). 

"  The  NASD  formed  the  Arbitration  Policy  Tmk 
Force  in  September  1994  for  the  purposes  of 
studying  the  securities  arbitration  process 
administered  by  the  NASD  and  of  ""Irii^ 
suggesUons  for  reform.  The  Task  Force,  chaired  by 
David  S.  Ruder,  former  Chairman  of  the  Securities 
and  Exchange  Commission,  deliverad  its  Report  to 
the  NASD  Board  in  January  1996. 

'*  The  Task  Force  directed  its  attenboo  primssily 
to  customer-member  arbitration.  See  Teak  Force 
Report  at  123. 
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which  had  been  recommended 
elsewhere  in  the  Report  in  the  context 
of  customer  arbitration.'"  The  NASD 
intends  to  implement  many  of  the 
recommended  enhancements  to  its 
aibitntion  fonmi  in  the  next  jrear.'*' 


Controversy  SmTOundiiig  the : 

In  the  past  year,  there  has  been  a  great 
deal  of  activity  and  public  discussion 
about  the  arbitration  of  employment 
discrimination  disputes.  In  February  of 
1997,  three  members  of  Congress  wrote 
to  the  SEC  and  questioned  the  authority 
of  the  NASD  and  other  SROs  to  require 
arbitration  of  discrimination  claims  in 
employment  disputes  through  an 
associated  person's  signing  of  the  Form 
U-4.>i  Legislation  was  introduced  this 
year  in  both  the  House  and  the  Senate  " 
that  would  prohibit  employers  and 
employees  from  entering  into 
pradispute  arbitration  agreements 
concerning  rlnimn  of  unlawful 


<*Th«  Tack  Forca  noted  that  aBplaymant 
■fbitratioo.  and  in  particular  tha  iaaua  of  wballMr 
CMaa  (hal  rniaa  (taluiary  dvil  righu  ciaima  ihould 
ra«ain  mbfact  to  oradiaputa  afWtiatioa  ayaaaMOla. 
ia  an  araa  in  which  Ilia  law  and  rwnmantary  ara 
lapidly  avolvii^  Tharaiora.  tha  Taak  Fotoa 
laiiaiimandad  that  tha  NASD  dcaaly  monitor 
davalopBant*  in  amploymaal  ariiltnttae  aad  laok 
lo  olhar  hmitcm  in  formulartina  hilnta 
raooaanMDdalioaa  ior  tha  diiactioa  tha  NASD 
•hottld  puisua  in  thla  araa.  Taak  Forca  Rapoft  at  123 
and  n.ie4. 

'•Tha  Taak  Foroa  raooounandad  cartain  rhangaa 
that  wauM  aohanca  tha  NASCi  aiiiUty  to  hawUo 
•■aploynMnl-falalad  aiWtntloiM.  including 
•xpandad  aihitrator  aducattOB.  pMlw  diackiaura  to 
ragialarad  panon.  tlta  Inchiaif  vl  awplnymant- 
ralalad  diapulaa  in  tha  aariy  noutral  avaluatioa 
pilot,  and  davalopiBant  ola  llat  of  doaunanla  that 
narttaa  ihould  produca  dutinf  diacovary  liar  variou* 
kinda  of  amploymaot-ralalad  daiou.  In  addition, 
tha  Taak  Forca  Ml  tht  H»  aHwr  larn— andatlnrn 
ralaling  lo  aariy  aulaaalk  daamm  pndudioii. 
madiallon.  timpliftod  aitiitration.  punitiva  damagaa. 
and  liat  Mlactioo  should  apply  lo  arbitration  of 
iployawl-ralatad  diapulaa. 

"  l^attar  bom  Rapnaantativaa  Edward  |.  Markay. 
Anna  G.  Bahoo,  and  Jaaaa  L  Jackjon.  )r. ,  to  Arthur 
Lavitt.  Chaiman.  SEC  (Fobruary  3.  1997).  WiUi 
Fafarri  to  wbathar  the  mandatory  aibilratioo 
raquiraroent  was  within  tha  scope  of  tha  NASIXa 
authority,  the  Commissioa's  raaponae  stated  that 
•ound  u^mentj  could  be  made  on  both  aidaa  of 
tha  iaaue.  Letter  from  Chairman  Levitt  to 
Rapraaanutive  Markey  (March  17.  1997).  TIm 
Conmiaaion  ackaowlodged  that  the  NASD  rule 
raquiring  ragiatarad  parsons  to  aibitrate 
anploymaol  disputes  was  approved  by  tha 
Commissioo  as  being  consistent  with  the  Ad.  and 
thai  it  would  not  be  unreasooable  to  coodude  thai 
SROs  do  have  tha  authority  lo  mandate  the 
arbitration  of  diacriminalion  claims,  provided  that 
flir  procaduraa  ara  in  place.  The  raaponae  also 
acknowledged  Ihe  ooooama  of  tha  Equal 
Employmaal  Opfwrtunity  CtansUaaioo.  memban  of 
Congraaa.  and  othan  about  tha  special  rota  of  civil 
rights  la^alation.  Tha  Caanmisaioo  roncludad  that, 
given  tha  salf-tagulalory  ichaaa  of  tha  Act,  it 
would  be  pranatura  for  Ihe  CmaarfaiiHl  to  lake  any 
action,  and  Nggiatad  thai  it  wouM  dafcr  expraaaing 
any  concfaMtona  until  the  matter  was  sent  to  the 
Pnwmlailnehylhsrifi'rrin  Ihr  fnmi  nf  irrnrniirl 
iulachM«K 

niUL  Sas  and  S.  ft3.  lOSth  Coog.  (1997). 


employment  discrimination.  Under  the 
proposed  legislation,  the  parties  could 
agree,  after  a  dispute  arose,  whether  to 
resolve  it  by  arbitration  or  to  go  to  court. 
The  NASD  has  received  letten  on  this 
subject  from  groups  with  diCforing 
points  of  view,  such  as  the  Seciuities 
Industry  Association,  the  Equal 
Employment  Opportunity  Osmmission 
("EECX:"),  the  National  Women's  Law 
Center,  the  Women's  Legal  Defense 
Fund,  the  American  Civil  Liberties 
Union,  the  National  Employment 
Lawyen  Association,  the  National 
Association  of  Investment  Professionals, 
several  members  of  Congress,  and 
attorneys  representing  parties  in 
employment  disputes. 

RacMst  NASD  Adkms 

To  gather  a  wide  assortment  of  views 
on  this  issue.  NASD  staff  met  with 
various  groups  and  intlividuals, 
includii^  national  and  regional  member 
firms,  members  of  NASD  Regulation 
District  Committees,  attomejrs 
representing  employees  and  attorneys 
representing  employen  in  emplojrraent 
litigation,  members  of  the  Bar  of  the  Qty 
of  New  York  Labor  and  Emplojrment 
Committee,  and  staff  of  the  New  York 
Stock  Exchange.  In  general,  the  groups 
from  or  representing  the  stKurities 
industry  beUeved  this  ciurent  practice  is 
Cair.  and  that  it  is  more  coat-efiective  for 
all  parties  than  going  to  court.  The 
groups  representing  employees  were 
unanimous  in  believing  that  the  NASD 
and  other  SROs  should  remove  the 
requirement  for  registered  persons  to 
arbitrate  employment  discrimination 
disputes  as  a  condition  of  registration  in 
the  industry. 

Many  persoiu  meeting  with  NASD 
staff  recommended  that  the  SROs  adopt 
the  Due  Process  Protocol  endorsed  by 
the  American  Bar  Association  and 
various  dispute  resolution 
organizations.  Some  attendees 
expressed  a  willingness  to  work  with 
the  SROs  in  revising  the  process  if 
arbitration  of  discrimination  ciaima 
were  made  voluntary. 

In  May  1997,  NAM)  Regulation 
formed  an  Advisory  Committee  to  assist 
it  in  reaching  a  decision  on  the 
outstanding  questions.  The  Advisory 
Committee  consisted  of  six  persons  of 
varying  and  distinguished  backgrounds. 
The  Advisory  Committee  held  a  meeting 
in  Washington.  D.C  on  lune  16,  1997 
and  invited  to  speak  representatives  of 
civil  rights  organizations,  the  EEOC, 
general  counsels  of  member  firms, 
attorneys  who  represent  employees, 
representatives  of  employee 
organizations,  and  attorneys  who 
represent  member  firms.  Afterward,  the 
Advisory  Committee  spoke  with  neutral 


experts  in  the  alternative  dispute 
resolution  field,  and  discussed  the 
issues  with  NASD  management  and 
staff. 

After  consideration  of  all  the  views 
presented,  and  in  light  of  the  public 
perception  that  civil  rights  claims  may 
present  important  legal  issues  better 
dealt  with  in  a  judicial  setting,  the 
NASD  determined  that  the  appropriate 
action  was  to  remove  the  arbitration 
requirement  for  such  claims,  but  to 
further  improve  the  forum  so  that  it  is 
viewed  by  both  registered  employees 
and  firms  as  the  fairest  and  most 
efficient  forum  for  resolving  all 
employment  disputes.  In  August  1997, 
proposals  were  presented  to  the  NASD 
Regulation  and  NASD  Boards,  which 
autiiorized  the  proposed  rule  change.'^ 


DeUikofthe 


RakChaoge 


Paragraph  (a)  of  the  proposed  rule 
adds  e  pre&tory  phraae  indicating  that 
the  requirement  to  arbitrate  employment 
disputes  contains  an  exception,  set  forth 
in  paragraph  (b). 

New  peragraph  (b)  provides  that 
claims  alle^^  employment 
discrimination  or  sexual  harassment  in 
vioVition  of  a  statute  are  not  recpiired  to 
be  aibitiated  by  NASD  rules.  This 
means  that  such  claims  may  be  filed  in 
the  appropriate  court,  if  the  employee 
chooses  to  do  so  and  is  not  under  a 
separate  predispute  obligation  to 
aioitiate  the  dispute.'*  An  employee 
also  may  agree  to  arbitrate  after  a 
dispute  arises,  and  may  choose  to  do  so 
for  a  number  of  reasons.^' 

Paragraph  (b)  applies  only  to  (Jaims 
alleging  employment  discrimination  or 
f^»ini^l  harassment '"  in  violation  of  a 
statute.  2^  Paragraph  (b)  does  not  apply 


"TlMtaodof  Ihapfopoaed  tule< 
provided  lo  tha  NASD  Ragiilatian  Board  at  its 
maaUi^  on  Saptanbar  22. 1 W7,  and  the  NASD 
Board  had  an  opportunity  to  review  the  final  mla 
lii^ii^a  at  ita  aaaaMi^  on  October  9. 1997. 

**  Tha  NASD  takaa  no  poaitioa  regarding  private 
agraaMaota  batwaan  amployaaa  and  finn*  to 
aibteata  employment  diaputas. 

•TheTrnk  Forca  Report  obaarvad  that  aibilntion 
of  amptoymanl  related  disputea  ofhra  advantagM  in 
terms  of  spaed  and  coat,  and  that  arbitration's 
aaaantially  aijuitabia  approach  to  dispute  reaolution 
is  hilly  capable  of  vitMUcaling  the  important  public 
lighta  axpraaaed  in  anli-diacrimination  siatules. 
Taak  Force  Report  at  1 19.  Theretora.  the  NASD 
e*pacta  that  many  amployeea  will  continue  to  fila 
thair  diadimination  >'i«»'"«  in  arbitration  if  the 
propoeed  rule  becomes  efhclive,  and  the  NASD 
intenda  lo  make  fiirther  enhancements  to  Its 
arbitration  fonun  lo  make  it  even  mora  altr*ctiva  lo 
partiae. 

"Sexual  haiaaamenl  has  been  held  lo  be  a  form 
of  sex  discrimination,  and  thus  a  violation  of  Title 
Vn.  Meritor  Saving$  Bank  versus  Vinaon.  477  U.S. 
S7.ft4(19a6). 

"  Ihe  term  "slatule"  is  intended  to  be  interpreted 
in  its  broad  sense,  as  defined  in  Block'*  law 
Dictionaiy  1410  (6th  Ed.  1990):  'A  formal  written 
anactment  of  a  legislative  body,  wbathar  federal, 
state,  dly,  or  county." 
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to  causes  of  action  created  solely  by 
judicial  precedents.^"  Similarly,  it  does 
not  apply  to  other  causes  of  action 
under  state  or  federal  law.  which  remain 
subject  to  mandatory  arbitration  under 
paragraph  (a). 

Para^ph  (c)  of  the  proposed  nde  is 
former  paragraph  (b),  which  is 
unchanged  except  for  the  renumbering. 

Efiactive  Date  and  Related  laaues 

The  NASD  has  requested  that  the 
proposed  rule  become  effective  one  year 
from  the  date  of  Commission  approval 
for  several  retisons.  The  NASD  believes 
that  a  one  year  period  from  the  date  of 
Commission  approval  would  permit 
employees  and  firms  to  determine  what 
agreements  they  might  wish  to  reach 
with  regard  to  dispute  resolution. 
During  this  period,  the  NASD  will  make 
related  enhancements  to  the  forum  so 
that  employees  will  have  confidence 
that  there  are  adequate  procedures  and 
safeguards  of  their  rights  in  NASD 
aifoitration.  The  NASD  has  fanned  an 
advisory  working  group  to  eiqslore 
various  options  for  the  employment 
arfoit^tion  area,  including  additional 
due  process  standards,  standard 
discovery  lists,  arbitrator  list  selectioD. 
and  other  related  issues.  It  is  expected 
that  the  worldng  group  will  be  able  to 
provide  advice  to  NASD  management 
and  the  Boards  during  1998.  Such 
enhancements  to  the  NASD's  aibitntion 
forum  are  expected  to  be  the  subject  of 
foture  rule  proposab. 

In  this  coimectiao,  the  NASD  also 
plans  to  provide  improved  disclosure  to 
efiq)loyees  of  the  eSect  of  signing  the 
Fonn  U-4.  Aeir  r^ts  under  the 
profKMed  rule,  and  the  fisalures  of 
aibitntiaa,  so  that  tbay  can  make 
informed  decisions.  * 

Finally,  the  NASD  intends  to  work 
widi  other  regulatms  to  consider 
ONpanded  disclosure  on  the  Form  U-4 
itself.  Amendment  to  the  Form  U-4,  an 
industry-wide  form,  requires  the 
agreement  of  the  SROs,  the  state 
regulatory  authorities,  and  NASAA,  as 
w^l  as  approval  by  the  Commission. 
This  process  could  take  several  months 
or  longer. 

2.  Stattttcny  Basis 

NASD  Regulation  believes  that  die 
proposed  nde  change  is  consistent  with 
die  provisions  of  Section  15A(b)(6)  of 
the  Act  2"  in  that  the  amendment  will 
protect  the  public  interest  by  allowing 
associated  persons  to  choose  whether  to 


puraue  their  statutory  claims  of 
employment  discrimination  in  court  or 
in  arbitration,  and  by  improving  parties' 
confidence  in  the  arbitration  process. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's  - 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  ^ther 
solicited  or  received. 

m.  Data  of  Efiectiveiieaa  of  the 
Propoaed  Rnle  Change  and  Timii^  for 
~  1  Action 


"  Such  judicially  created  causes  of  action  might 
indude.  for  example,  claims  ailing  "wrongful 
discharge"  without  any  accompanying  daim  of 
discrimination  on  account  of  age,  sex.  race,  or  other 
status  protected  by  a  specific  law. 

"15U.S.C780-3. 


Widiin  35  days  of  the  publication  of 
this  notice  in  the  Federal  Kagiater  or 
within  such  longer  pmod  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  ptd>li8hes 
its  reasons  for  so  firming  t»  (ii)  as  to 
which  the  self-regulatory  mganization 
consents,  tfie  Commission  will: 

(A)  By  order  approve  the  propoaed 
nde  change,  or 

(B)  Institute  proceedings  to  tletennbie 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicftation  ofGaauiieBls 

bitarested  penons  are  invited  to 
submit  written  data,  views,  and 
aiguoaents  conoeming  the  fovBgiMng. 
Barsons  making  written  submissions 
shoidd  file  six  copies  thereof  with  the 
Secretary,  Securtties  and  Exchange 
Commissioiu  450  Fifth  Street.  N.W.. 
Wasfetegton.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Conunission,  and  all  written 
comHHinications  relating  to  the 
proposed  rule  change  bet%veen  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accxmlance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commissioo's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  t^ce  of  the  NA^.  All 
submissions  shoiUd  refor  to  File  No. 
SR-NASD-97-77  and  should  be 
submitted  by  January  7. 1908. 


For  the  Commission,  by  ttie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Maiyuet  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  97-32825  FUed  12-18--97;  B:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ralaaae  No.  34-3M20;  RIa  Na 
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SeK-Rogulatory  Organizations;  Th* 
OptiOM  Claartng  Corporation;  Ordar 
Approving  a  PryoaadRiilaCtwnBa  to 
Craalaa  NawOffica  of  Managainani 
Vloa  Chatoinan  and  to  Changa  Ilia  TWa 
of  Vica  ClMlnnan  to  Mambar  Vloa 


Decambar  10, 1997. 

On  May  9, 1997.  The  Options  Qearing 
Corporation  ("OOC")  filed  with  die 
Securities  and  Exchange  Commission 
("Commission")  and  on  May  12. 1997. 
amended  ^  a  proposed  rule  change  fPii* 
No.  SR-OX-97-oe)  pursuant  to 
Section  19(hXl)  of  the  Securities 
Exchange  Act  of  1934  ("Act").^  Notice 
of  the  proposal  was  published  ia  the 
FBIBML  neOKTER  on  August  29. 1997.* 
On  September  29. 1997.  OOC  filed  a 
second  amendment  to  the  proposed  nde 
change.  No  comment  letters  woe 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

Ine  proposal  amends  OCC's  by-laws 
to  create  a  new  office  of  Man^emeot 
Vice  Chairman  and  to  change  the  title  of 
Vice  Chairman  to  Member  Vice 
CJiairman.  The  proposal  nmniln  Article 
IV.  Sectito  1  to  clarify  that  the  exiatu^ 
Vice  Chairman  is  elected  by  the  Board 
of  Directors  from  among  OOC's  Mendiar 
Directors  *  and  will  be  renamed  the 
Member  Vice  Chairman.  Article  IV. 
Section  1  is  idso  amended  to  create  the 
position  of  Management  Vice  Chairman 
which  will  be  elected  at  the  discretion 
of  the  Board  of  Directors.  The  board  %vill 
not  be  required  to  fill  this  position.  Only 
OCC  staff  members  will  be  eligible  to 
serve  as  the  Management  Vice 
Chairman,  and  any  person  servis^  in 


I  The  ameadmant  was  tnnhi»i/^i  [n  nature  and 
therefore  did  not  require  republication  of  notice  of 
filing. 

MS  U.S.C  7aaO>XlMl968). 

^Securities  Exchange  Act  Releeae  No.  3e9S4 
(August  23.  1997)  62  FR  45001. 

*  To  distinguish  the  title  of  the  currenl  Vice 
Chairman  from  the  staff  position  of  Management 
Vice  Chairman,  the  modifier  "Mesnbar''-lw  been 
added  lo  the  office's  title.  ConforaiagcfaaiM  have 
also  been  made  to  several  other  sectioiis  of  OOCa 
by-laws  to  redecl  addition  of  the  modifier 
"Member"  lo  the  office's  title. 
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this  office  shall  not  be  eligible  to  serve 
concurrently  in  any  other  OCC  office. 

Article  IV.  Section  7,  paragraphs  (a) 
and  (b)  are  amended  to  provide  for  the 
duties  and  responsibilities  of  the 
Management  Vice  Chairman  and  to 
clarify  the  duties  and  responsibilities  of 
the  Member  Vice  Chairman.  The  duties 
of  the  Management  Vice  Chairman 
include  assuming  all  of  the  Chairman's 
responsibilities  in  the  absence  or 
disability  of  the  Chairman,  including 
presiding  over  meetings  of  the  Board  of 
Directors  and  the  shareholders.^  The 
Member  Vice  Chairman  presides  at  such 
meetings  and  assumes  all  of  the 
Chairman's  responsibilities  only  in  the 
absence  of  the  Chairman  and 
Management  Vice  Chairman.  The 
Member  Vice  Chairman  remains  the 
chair  of  any  committee  responsible  for 
evaluating  the  performance  of  CXX  or 
the  compensation  of  C)CC's  officers." 

The  proposal  also  amends  Article  III, 
Section  15  paragraphs  (a),  (b).  and  (e)  to 
add  the  ofRce  of  Management  Vice 
Chairman  to  the  list  of  oflicers  who  may 
be  granted  emergency  powers  to  declare 
the  existence  of  an  emergency,  call 
special  meetings  during  such 
emergency,  and  who  may  be 
empowered  to  act  on  behalf  of  any  other 
officer  who  is  unable  to  fulfill  any 
emergency  powers  granted  to  such 
officer.  Accordingly,  the  Management 
Vice  Chairman  position  adds  another 
person  to  OCC's  line  of  succession, 
which  reduces  the  risk  that  CXX  would 
be  without  qualified  leadership.  The 
proposals  establish  a  clear  line  of 
succession.  Article  11,  Section  4  is 
amended  to  add  the  office  of  the 
Management  Vice  Chairman  to  the  list 
of  officers  who  may  direct  the  notice  of 
meetings  of  shareholders.  The  purpose 
of  this  change  is  to  ensure  the 
managerial  readiness  of  OCC  in  the 
event  the  Chairman  is  unavailable. 

A  technical  correction  to  Article  IV, 
Section  1  deletes  the  requirement  that 
the  Board  of  Directors  elect  a  senior 
management  officer  of  OCC  to  be  in 
charge  of  each  OCC  office  that  is  (i) 
responsible  for  20%  or  more  of  the 
volume  of  exchange  transactions  cleared 


*  A  cooiianniiig  cbang*  it  baing  made  to  Article 
IV.  SactioD  9  to  clarify  that  the  office  of  the 

Man  nam  CI  nl  Vice  Chairman  shall  be  in  the  line  of 
imcaaaioo  in  Ibe  abaeoca  of  the  Chainnan. 

•  Aa  ptopoaad.  Iha  nik  rhiga  would  have  alao 
included  ■  conforming  amendment  to  Article  IV. 
Section  B  that  would  have  added  the  Member  Vice 
Chaiiman  to  the  line  of  succession  in  the  event  of 
the  abaance  or  disability  of  the  Chairman.  This 
ptopoaad  chaoea  would  have  additionally  clarifled 
thai  the  fntUmt't  duty  to  act  in  the  place  of  the 
Chalnnaii  wouM  vise  only  in  the  ■baanca  of  the 
C3iainnan.  the  Management  Vio*  Chainnan,  and  the 
Member  Vlca  Chairman.  In  aooordaiica  with  OCC's 
•acood  —andmant.  AiticU  IV,  Section  S  wUI  not 
be 


through  OCC  or  (ii)  located  in  the  same 
city  as  an  exchange  on  which  20%  or 
more  of  the  volume  of  the  exchange's 
transactions  are  cleared  through  OCC. 
This  requirement  is  no  longer  necessary 
due  to  advances  in  systems  design. 

Article  IX,  Section  1(a)  is  amended  to 
add  the  office  of  the  Management  Vice 
Chairman  to  the  list  of  officers  who 
may,  in  conjunction  with  at  least  one 
director,  access  or  withdraw  securities 
owned  by  OCC  from  the  appropriate 
safokeeping  vault  or  account.  Article  DC. 
Section  11  is  similarly  amended  to  give 
the  Management  Vice  Chairman  the 
authority  to  sign  OCC's  share 
certificates. 

Interpretations  and  Policies  .03  to 
Article  V,  Section  1  is  amended  to  add 
the  office  of  the  management  vice 
Chairman  to  the  list  of  officers 
authorized  to  approve  or  disapprove 
applications  for  clearing  membiBrship  on 
a  temporary  basis.  Interpretations  and 
Policies  .01  to  Article  V,  Section  3  is 
similarly  amended  with  respect  to 
approvals  and  disapprovals  of  deadline 
extensions  for  satisfaction  of  the 
preconditions  for  qualification  as  a 
clearing  member. 

Interpretations  and  Policies  .01  to 
Article  VI,  Section  17  is  amended  to 
include  the  Management  Vice  Chairman 
as  one  who  may  act  on  behalf  of  OCC 
in  imposing  exercise  restrictions 
pursuant  to  Section  17<(b). 

\b  addition  to  the  chaogu  to  OCCs 
by-laws,  the  proposal  also  makes  several 
conforming  changes  to  OCC  rules. 
Spxeifically,  Rule  305  ptu^graphs  (a), 
(b),  and  (c)  are  amendml  to  authorize  the 
managemeni  vice  chairman  to  impose 
restrictions  on  clearing  members' 
transactions,  positions,  and  activities. 
Interpretations  and  Policies  .07  and  .10 
to  Rule  305  are  amended  to  include  the 
Management  Vice  Chairman.  Rule 
309(d)  is  amended  to  enable  the 
Management  Vice  Chairman  to  act 
pursuant  to  Rule  305(a)  in  the  event  a 
managing  clearing  member's  net  capital 
shall  fall  below  a  prescribed  minimum 
level. 

Certain  Interpretations  and  Policies  to 
Rules  601  and  602,  and  Rules  608,  609, 
and  609 A,  are  amended  to  add  the  office 
of  the  Management  Vice  Chairman  to 
the  list  of  officers  authorized  to  act 
pursuant  to  such  rules  in  connection 
with  members'  margin  positions,  the 
withdrawal  of  margin,  intra-day  margin, 
and  the  waiver  of  margin. 

Rules  801(e),  804.  and  1905  are 
amended  to  authorize  the  Management 
Vice  Chairman  to  permit  clearing 
members  to  file,  revoke,  or  modify 
eligible  exercise  notices  and  to  require 
clearing  members  to  file  certain  reports 
with  respect  to  the  allocation  of 


exercises,  including  allocations  of  IP 
exercises. 

Rule  913(d)  is  amended  to  permit  the 
Management  Vice  Chairman  to  extend 
or  postpone  the  deadline  for  the 
delivery  of  securities  in  the  event  that 
certain  settlement  arrangements  are 
revoked.  Rule  1312  is  amended  to 
authorize  the  Management  Vice 
Chainnan  to  determine  whether  good 
cause  exists  for  any  delay  in  delivery  ot 
payment  for  transactions  in  GNMA 
options  by  its  clearing  members.  Rules 
1411. 1512. 1610.  2110.  and  2408  are 
similarly  amended  for  such 
determinations  regarding  the  settlement 
of  transactions  in  treasury  security 
options,  certificate  of  deposit  options, 
foreign  currency  options,  cross-rate 
foreign  currency  options,  and  flexibily 
structiired  index  options  denominated 
in  a  foreign  currency,  respectively. 

Rule  1104(b)  and  Rule  1106 
paragraphs  (d)  and  (e)  are  amended  to 
authorize  the  Management  Vice 
Chairman  to  take  certain  actions  with 
respect  to  the  suspension  of  a  clearing 
member  and  the  creadon  of  a  g 

liquidating  settlement  account.  These 
changes  permit  the  Management  Vice 
Chaiiman  to  determine  whether  it  is  in 
the  best  interest  of  OCC.  its  clearing 
membera.  or  the  general  public  to 
convert  to  cash  a  suspended  clearing 
member's  margin  deposits  and  whether 
to  close  out  such  member's 
unsegregated  long  or  short  positions.  If 
such  margin  is  not  converted  to  cash,  or 
such  long  or  short  position  is  not  closed 
out,  the  change  to  Rule  1106(e)  permits 
the  Management  Vice  Chairman  to 
engage  in  hedging  transactions  to  reduce 
the  risk  to  OCC  resulting  from  such 
decisions. 

ILDiacuMion 

Section  17A(b)(3)(A)  requires  that  a 
clearing  agency  have  the  capacity  to 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  for  which  it  is  responsible.' 
The  Commission  believes  that  the 
proposal  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  the  addition  of  the 
position  of  Management  Vice  Chairman 
should  strengthen  the  line  of  succession 
in  the  absence  or  disability  of  the 
Chairman  of  the  Board  and  should  ease 
any  transition  frtim  an  existing 
Chairman  of  the  Board  to  his  or  her 
successor.  As  a  result,  these  changes 
should  promote  the  efficiency  of  OCC's 
operations  and  therefore  should  support 
the  goals  of  Section  17A  of  the  Act 


'  IS  US.C  7aq-l(bM3NA). 
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m.  Conclusioii 

On  the  basis  of  the  foiegoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  requirements  of  the  Act 
and  in  particular  with  the  requirements 
of  Section  1 7  A  of  the  Act  and  the  rules 
and  regulations  thereunder. 

h  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (Pile  No.  SR- 
OCC-97-08)  be.  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  deiegited 
authority.* 

Mafgartt  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  97-32827  Filed  12-l&-e7;  8:45  am] 
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Requlramenta  for  Joint  Back  Office 


December  10. 1997. 

Punuant  to  Section  19(bXl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
November  7, 1997.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n.  and 
m  below,  which  Items  have  been 
prepared  by  the  Exchange.  On 
November  24,  1997.  the  Exchange  filed 
with  the  Commission  Amendment  No.  1 
to  the  proposed  rule  change.  ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-R^ulatory  Oiganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  amend 
Exchange  Rules  703  and  722  to  establish 
margin  and  net  capital  requirements  for 


•17  CFR  200.30-3(aKl2). 

« 15  VS.C  78a(b)(l). 

>  Amendment  No.  I  modifiad  the  propoaad  nila 
change  to  require  Joint  Back  Onice  clearing 
members  to  develop  risk  analysis  standards  which 
are  acceptable  to  the  Exchange.  See  Letter  from 
Michele  R.  Weisbaum,  Vice  President  and  Associate 
General  Counsel,  Exchange,  to  Michael  L.  Lofliu, 
Attorney,  Division  of  Market  Regulation, 
Commission,  dated  November  21, 1997. 


Joint  Back  Office  ("jBO")  participanU 
and  clearing  firms. 

The  text  of  the  proposed  rule  change 
is  available  at  the  office  of  the  Secretary, 
the  Exchange,  and  at  the  Commission. 

n.  Self-Regulatoiy  Organization's 
Statement  of  the  Puqwse  ot  and 
StatDtory  Beds  figr,  the  Proposed  Rule 
Qunae 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concraning  the  purpose  of  and  basis  Cor 
the  proposed  nue  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statemmts. 

A.  Self-Regnlatoty  Oiigeiiization's 
Statement  of  die  Purpose  of,  and 
Statutory  Basis  fior.  tlM  Proposed  Rule 


1.  Purpose 

The  Exchange  seeks  to  revise 
Exchange  Rules  703  and  722  to  establish 
margin  and  net  capital  requirements  for 
JBO  participants  and  clearing  firms.  JBO 
arrangements  permit  a  participating 
broker-dealer  to  be  deemed  self-clearing 
for  margin  purposes  and  entitie  the 
participating  broker-dealer  to  good  faith 
credit' 

In  recent  amendments  to  Regulation 
T,*  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("FRB")  placed 
its  reliance  on  the  authority  of  self- 
regulatory  organizations  ("SROs")  to 
ensure  the  reasonableness  of  JBO 
arrangements.'  When  the  provision 
permitting  JBO  arrangements  was  fint 
adopted,  the  FRB  assumed  there  woidd 
be  a  reasonable  relationship  between  the 
good  faith  credit  extended  to  a  JBO 
participant  and  its  ownenhip  interest  in 
the  clearing  firm.  Consequentiy,  the  FRB 
did  not  establish  any  explicit 
requirement  for  the  amount  of 
ownership  each  participant  should  have 
in  the  JBO.  Because  R^ulation  T  does 
not  provide  an  ownership  standards," 


*  Under  the  proposed  rule  chaise,  JBO 
participants  would  not  be  considered  self-clearing 
for  any  purpose  other  than  the  extension  of  credit 
under  ExchJinge  Rule  722.  as  revised,  or  under  the 
comparable  rules  of  another  self-regulatory 
organization. 

*  12  CFR  220  et  seq.  RegulaUoo  T  u  entitled 
"Credit  by  Brokers,  and  Dealers."  The  Board  of 
Governors  of  the  Federal  Reserve  System  issued 
Regulation  T  pursuant  to  the  Act. 

>  See  Board  of  Goverors  of  the  Federal  Reserve 
System  Docket  No.  R-0772  (Apr.  26, 1996).  61  FR 
20386  (May  6. 1996). 

■Section  220.11(a)(2)  of  Regulation  T  only 
requires  that  a  JBO  clearing  firm  be  "a  clearing  and 


however,  good  faidi  credit  has  been 
extended  to  "owners"  holding  merely  e 
nominal  interest  in  a  clearing  firm. 

In  conjunction  with  othOTSROs  and 
representatives  from  the  seciirities 
industry,  the  Exchange  has  established 
standards  for  JBO  participants  and 
clearing  firms.  These  standards  will 
permit  the  extension  of  good  faith  credit 
to  clearing  firm  "owners"  only  when  the 
owners  maintain  meaningful  assets  on 
deposit  with  the  JOB  clearing  firm,  and 
the  clearing  firm  maintains  sufficient 
net  capital  and  risk  control  procedures 
to  carry  such  accounts.  The  Exchange's 
proposed  rule  change  would  establish 
the  following  requirements: 

Net  Capital  Requirements.  As 
proposed.  Exchange  Rule  703  will 
require  each  JBO  participant '  to  he  a 
roistered  broker-dealer  subject  to  the 
net  capital  requirements  prescribed  by 
Commission  Rule  15c3-l  ("Rule  15c3- 
'  1).*  JBO  participants  may  not  claim  the 
net  capital  exemption  available  to 
option  maii^et  makers  under 
Commission  Rule  15cS-l(b)(l)."  JBO 
participants  will  be  required  to  deposit 
and  maintain  minimum  account  equity 
of  $1,000,000.  and  also  will  be  subject 
to  Financial  and  Operational  Combined 
Uniform  Single  Report  ("FOCUS") 
filings  and  certified  audits.  In  addition, 
each  JBO  participant  must  meet  and 
maintain  the  ownership  standards 
established  by  the  JBO  clearing  member. 
To  ensure  that  adequate  procedures 
exist  for  complying  with  these 
requirements.  JBO  participants  will  be 
required  to  employ  or  have  access  to  • 
qualified  Series  27  principal. 

In  addition,  the  proposed  rule  change 
will  require  a  clearing  member  carrying 
JBO  accounts  to  notify  its  Designated 
Examining  Authority  in  writing  of  its 
intention  to  clear  such  accounts  and 
will  require  the  (bearing  member  to 
comply  with  additional  net  capital 
requirements  prescribed  by  the 
Exchange.  Such  a  clearing  member  must 
maintain  either:  (i)  tentative  net  capital 
of  $25  million;  >o  or  (ii)  net  capital  of  $10 
million,  if  the  clearing  member's 
primary  business  is  the  clearance  of 
option  market  maker  accounts.  A 
clearing  member  will  be  deemed  to 
conduct  a  primary  options  market 
maker  business  if  at  least  60%  of  the 


servicing  broker  or  dealer  otvned  ^intly  or 
individually  by  other  (broker-daalersj."  12  CFR 
220.11(aX2). 

'Tbe  proposed  rule  change  allows  member 
organizations  and  foreign  currency  option 
participant  organizations  to  establish  JBO 
arrangements  with  JBO  clearing  membera. 

•17CFR240.15C3-1. 

•  1 7  CFR  240. 1 5c3-l(bK  1 ). 

">Tbe  term  "tentative  net  capital"  refers  to  a 
clearing  member's  net  capital  before  the  application 
of  haircuts  and  undue  concentration  deduction*. 
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groM  haircuts  calculated  for  all  options 
market  maker  and  JBO  participant 
accounts,  in  aggregate,  is  attributable  to 
options  market  maker  transactions.  A 
JBO  clearing  firm  conducting  a  primary 
options  mariiet  maker  business  must 
include  the  gross  deductions  calculated 
for  all  JBO  p>articipant  accounts  in  its 
ration  of  gross  options  market  maker 
deductions  to  adjusted  net  capital. 

Further,  each  JBO  clearing  member 
shall  adjust  its  net  worth  daily  by 
deducting  any  deficiency  between  a  JBO 
participant's  account  equity  and  the 
proprietary  haircut  calculated  pursuant 
to  Rule  15c3-l  for  the  positions 
maintained  in  the  JBO  account  As 
previously  referenced,  each  clearing 
member  which  maintains  JBO  accounts 
must  require  and  maintain  equity  of 
$1,000,000  for  each  JBO  participant, 
over  ail  related  funds.  The  clearing 
member  is  required  to  issue  a  margin 
call  if  the  JBO  participant's  account 
equity  falls  below  Uie  Si  .000.000 
threshold.  Finally,  each  JBO  clearing 
member  will  be  required  to  establish 
and  maintain  written  ownership 
standards  for  JBO  accounts.  *  >  The 
clearing  member  also  must  develop  risk 
analysis  standards  which  are  acceptable 
to  the  Exchange. 

Margin  Requirements.  The  Exchange 
proposes  to  revise  Exchange  Rule  722, 
Maigin  Accounts,  to  permit  a  member 
organization  to  carry  tiie  accounts  of 
JBO  participants  on  a  good  faith  margin 
basis.  The  JBO  accounts  must  comply 
with  the  requirements  established  in 
Regulation  T.  Section  220.11, '^  and 
Exchange  Rule  703.  as  modified  above. 
JBO  participants  must  maintain  equity 
of  at  least  $1,000,000  in  their  accounts. 
If  the  equity  falls  l>elow  $1,000,000,  the 
JBO  clearing  firm  must  issue  a  margin 
call  for  additional  funds  or  securities 
which  must  be  satisfied  within  5 
business  dajrs. 

2.  Statutory  Basis 

The  Exchange  beHevee  that  the 
prepoeed  rule  change  is  consistent  with 
Section  6  of  the  Act.*'  in  general,  and 


>•  TIm  g«-t««i«a»  will  ool  caquira  JBO  claaring 
oMmban  to  wiaMMl  awMnhip  aUiuiarda  that 
atmH  any  miniinuai  pridribMi  in  «d<Utioo  lo  tka 
lulw  of  Um  ExdMogS.  A*  a  result,  ctaariai  MMabara 
will  poMiii  Ih*  dteoatioQ  to  davalop  iha 
owBarahipcrilwlsguiiilttbatf  IBOaccourta. 
Howavar.  thoald  dM  tMhaaga  iaaia  of  aoy 
Inapprophale  owoaill^  ti^mtmit  tlMWWilt  iU 
audit  and  *urvaiU«Ha  mIMIIm.  Ika  &KkMwa  will 


nova  lo  con  act  too  lHi|iiti|wiaty.  TaMpaoMa 
coiwawHoe  balaiaaw  Mlchala  K  Walihw.  Vto 
Ptaalilaal  aad  Aaaodala  ( 


Biviaiae  ofMiflwi  IU«ulaliaa. 
(He^aMhat  38.  IWT). 

"  12  CFR  230.11. 

'»lSU.S.C7St 


with  Section  e(bK5),*^  in  particular,  in 
that  it  is  designed  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transactions  in 
securities;  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system:  and  to  protect  investors  and  the 
public  interest.  The  Exchange  further 
believes  that  the  proposed  rule  change 
is  designed  to  ensure  the  reasonableness 
of  JBO  arrangements  in  accordance  with 
the  FRB's  directive  in  its  recent 
amendments  to  Regulation  T. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  with  respect 
to  the  proposed  rule  change. 

m.  Date  of  EflectiTeBess  ofthe 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Rsgisler  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approved  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conrnwets 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  %vith  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C  20549.  Copies  ofthe 
suhmlssions.  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 


the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Phbc-97-56 
and  should  be  submitted  by  January  7. 
1998. 

For  tlie  Commission,  by  the  Division  of 
Market  Ragulation.  pursuant  to  dslagsted 
authority." 

Maifarsl  H.  McFarla^ 
Deputy  SecrMaiy. 

(FR  Doc.  97-32824  Filed  12-ie-«7: 8:45  ami 
sauNQ  coos  leis-oi-M 


SMALL  BUSINESS  ADMINISTRATION 


QrMler  WssMnQton  InvMlmentSi  In&s 
NotiM  of  Surrander  of  Uoorwo 

Notice  is  hereby  given  that  Unco 
Ventures.  Ltd.  (Unco),  520  Post  Oak 
Blvd.,  Suite  130.  Hoiuton,  TX  77027- 
0405,  has  surrendered  its  license  to 
operate  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Act  of  1958.  as  amended 
(the  Act).  Unco  was  licensed  by  the 
Small  Business  Administration  on 
September  30, 1988. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereimder,  the  surrender 
was  acted  on  this  date,  and  accordin^y, 
all  rights,  privileges  and  franchises 
derived  therefrom  have  been  terminated 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11.  SmallBusineas 
Investment  Companies) 
Dated:  December  8. 1997. 


Associate  Administrator  for  Inyestment. 
(FR  Doc.  97-32816  Filed  12-16-97;  8:45  am) 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Modification  of  tho  Tariff-Rate  Import 
Quote  for  Certain  Chaaaoa  From 
Hungary 

AOENCV:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Modification  of  the  HamuHiized 
Tariff  Schedule  of  the  United  States. 

•UMMAfrr:  This  document  modifies 
Additional  U.S.  Notes  21  and  25  to 


>«isu.s.C7a«bXS). 


«» 17  CFR  200.30-3(aXl2). 
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Chapter  4  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS)  to 
delete  the  tariff-rate  quota  (TRQ) 
allocation  of  400.000  kilograms  to 
Hungary  for  Italian-type  cheese  and  to 
increase  TRQ  allocation  to  Himgary  for 
Swiss  or  Emmenthaler  cheese  to 
BOO.OOO  kilograms. 
EFFECTIVE  DATE:  This  modification  is 
effective  on  January  1. 1998. 
KM  FURTHER  MPORMATKM  CONTACT: 
Suzanne  Early,  Senior  Policy  Advisor, 
Office  ofthe  United  States  Trade 
Representatives.  600  17tfa  Street  NW. 
Washington.  D.C.  20508;  telephone 
(202) 395-6127. 
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rARV  avORMATKM:  On  May  4. 
1993.  the  United  States  and  Himgary 
signed  a  Memorandimi  of 
Undnstanding  on  the  Resulta  of 
Uruguay  Round  Negotiations  on 
Agriculture.  In  this  Memorandum,  the 
United  States  agrees  on  a  one-time  basis 
to  reallocate  Himgaiy 's  TRQ  allocations 
among  cheese  categories,  provided 
Hungsry's  request  was  received  by  the 
United  States  prior  to  the  fourth  year  of 
the  TRQ  implementation  period  (1998). 

Beginning  on  January  1. 1995.  and 
eo(±  yeartiberesAer.  Hungary  is 
allocatod:  (1)  400.000  kilograms  ofthe 
TRQ  for  Italian-Type  cheeses  under 
Additional  U.S.  Note  21  of  Chapter  4  of 
the  HTS:  and  (2)  400.000  kilograms  of 
the  TRQ  for  Swiss  or  Emmenthaler 
cheese  under  Additional  U.S.  Note  25  of 
Chapter  4  ofthe  HTS.  On  December  12. 
1996  the  Government  of  Himgary 
requested  that  ita  entire  800.000 
kilograms  of  cheese  allocation  be  shifted 
to  the  TRQ  Swiss  or  Emmenthaler 
cheese.  The  Government  of  Hungary 
was  advised  at  that  time  that 
reallocation  requires  several 
administrative  procedures  which  could 
not  be  implemented  before  1998. 

Section  404(dK3)  of  the  Uruguay 
Roimd  Agreementa  Act  (URAA)  (19 
U.S.C  3601(dM3))  authorizes  the 
Plesident  to  allocate  in-quota  quantities 
of  a  TRQ  for  any  agricultural  product 
among  countries  or  customs  areas  and  to 
modify  an  allocation  as  the  President 
determines  appropriate.  Section  604  of 
the  Trade  Act  of  1974.  as  amended 
("Trade  Act")  (19  U.S.C.  2483) 
authorizes  the  President  to  embody  in 
die  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  the  substance  of  the 
relevant  provisions  of  that  Act.  and 
other  acta  affecting  import  treatment, 
and  actions  thereunder,  including  the 
removal,  modification,  continuance,  or 
imposition  of  any  rate  of  duty  or  other 
import  restriction. 

In  paragraph  (3)  of  Proclamation  6763 
of  December  23, 1994.  the  President 
delegated  his  authority  under  section 


404(d)(3)  of  die  URAA  to  die  United 
States  Trade  Representative  (USTR).  In 
paragraph  5  of  Proclamation  6914  of 
August  26, 1996.  the  President 
determined  that  it  is  appropriate  to 
authorize  the  USTR  to  exercise  his 
authority  under  section  604  of  the  Trade 
Act  to  embody  in  the  HTS  the  substance 
of  any  action  taken  by  USTR  under 
section  404(dX3)  of  the  URAA. 

Modification  of  die  HTS 

Pursuant  to  the  above  audiority.  the 
USTR  has  determined  that  it  is 
appropriate  to  modify  the  TRQ 
allocations  of  Hungary  and  to  embody 
sudi  modificaticms  in  the  HTS.  Effective 
with  respect  to  articles  entered,  or 
mthdrawn  from 'warehouse  for 
consumption,  on  or  after  January  1, 
1998:  (1)  Additional  U.S.  note  21  to 
chapter  4  ofthe  HTS  is  modified  by 
deleting  "Hungary  400,000"  from  the 
list  of  countries  and  quantities  in  such 
note;  end  (2)  addditional  U.S.  nibte  25  to 
Chapter  4  of  the  HTS  is  modified  by 
deleting  the  quantity  "400,000"  set  out 
opposite  Hungary  and  by  inserting  the 
quantity  "800,000"  in  lieu  Uiereot 


United  Stales  Trade  Repnsentatiwe. 

fm  Doc.  97-32960  Filed  12-16-97: 8:45  am] 


OEPARTMENT  OF  TRANSPORTAHON 


AvMlon  Rutomakfc^  Advtoory 
Commmaa;  TraMng  and  QualifioMiona 


r:  Federal  Aviation 
Administration  Q^'AA),  DOT. 
ACTION:  Notice  of  revised  task 
assignmente  for  the  Aviation 
Ridemaking  Advisory  Committee 
(ARAC). 


Notice  is  given  of  revised 
tasks  assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC 
FOR  FURTHER  aaXWMATION  CONTACT: 
Tom  Toula,  Federal  Aviation 
Administration,  Flight  Standards 
Service,  AFS^210, 800  Independence 
Avenue,  SW.,  Washington,  DC  20S91; 
phone  (202)  267-3729;  fax  (202)  267- 
5229. 

SUPPLEMENTARY  MFORMATIdN: 

Backgrmmd 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 


Associate  Administrator  for  Regtdation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  harmonize  ita  Federal 
Aviation  Regulations  (FAR)  and 
practices  with  its  trading  partners  in 
Europe  and  Canada. 

One  area  ARAC  deals  with  is  training 
and  qualifications  issues.  These  issues 
involve  training  and  qualification  of  air 
carrim  crewmembers  and  other  air 
transport  employees. 

HibTmIs 

This  notice  is  to  inform  the  public 
thatihe  FAA  has  asked  ARAC  to 
provide  advice  and  recommendation  on 
the  following  revised  harmonization 
tasks.  Hie  originai  tasks  were  pubUshed 
in  die  Federal  Caigislsr  on  November  a» 
1997  (62  FR  59362). 

Task  1.  Determine  die  braefita  of 
licensing  harmonization. 

Task  2.  Define  criteria  for  Federal 
Aviation  Adniinistratiea<FAA) 
conversien  of  Joint  Aviation  Authorities 
(JAA)  issued  licmses.  and  fat  JAA 
convenirai  of  FAA  issued  licenses. 
Consider  only  the  Airline  Transport 
Pilot  (ATPj  license,  except  where  that 
license  mi^t  convert  to  only  a 
Commercial  pilot  license. 

TaA  3.  Devriop  a  recommendation, 
with  Justification,  on  wfaethw  tlie 
product  (i.e.,  a  specific  level  of  license 
or  certificate)  should  be  harmonized,  or 
the  process  (i.e.,  the  currictdum, 
prerequisite  experience,  length  of 
traini^,  eto  J  shoidd  be  hannonized. 

{a)  ifiecommending  diet  the  product 
should  be  harmonized,  develop  a  matrix 
of  essential  requiremente  for  the  FAA 
and  JAA  to  impose  on  license  holders  of 
the  other  in  ordw  to  convert  licenses. 

(b)  If  recommending  that  the  process 
should  be  harmonized,  develop  a  matrix 
of  specific  difiierences  and  how  those 
differences  shoidd  be  equalized. 

(c)  Make  specific  recommoidations 
about  wdiich  FAA  regulations  or  Joint 
Aviation  Requiremente  should  be 
changed  to  achieve  the  recommended 
actions.  Any  recommendations 
requiring  chm^^  to  Tide  14  of  Code  of 
Federal  Regulations  must  be  forwarded 
to  the  FAA  for  consideration  of 
rulemaking  priority,  resource  allocation, 
and  additional  tasking  to  ARAC  to 
develop  rulemaking,  as  appropriate. 

Task  4.  Review  the  cxirrent  standards 
of  14  CFR  sections  61.75  and  61.77  as 
part  of  the  overall  tasL  In  light  of  this 
review,  recommend  appropriate 
guidance  material  that  could  later  be 
incorporated  into  advisory  material  or 
an  appendix  to  14  CFR  part  61  that 
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conUins  the  criteria  developed  in  task  3 
(a)  or  (b)  above. 

The  FAA  expects  ARAC  to  complete 
theae  taaks  widiln  12  months  and 
submit  a  report  tiuough  ARAC  to  the 
FAA  and  to  the  JAA. 

ARAC  Acceptance  ofTaaka 

ARAC  has  accepted  the  tasks  and  has 
choaen  to  establish  a  new  Licensing 
Harmonization  Working  Group.  The 
working  group  wrill  serve  as  staff  to 
ARAC  to  assist  ARAC  in  the  analysis  of 
the  assigned  task.  Working  group 
recommendations  must  be  reviewed  and 
approved  by  ARAC  If  ARAC  accepts  the 
working  group's  recommendations,  it 
forwards  them  to  the  FAA  as  ARAC 
recommendations. 

Worldig«  Groop  Activity 

Aa  ia  the  caae  with  all  harmonization 
working  groups,  meetings  of  the 
Licensing  Harmonization  Working 
Group  will  be  held  alternately  between 
the  United  States  and  Europe. 
Tentatively,  the  next  two  meetings  will 
be  held  in  Washington.  OC,  in  January 
1998  and  in  Hoofddorp.  The 
Netherlands,  in  February  1998. 

The  Licensing  Harmonization 
Working  Group  Is  expected  to  comply 
with  the  procedures  adopted  by  ARAC. 
As  pfut  of  the  procedures,  the  working 
{(roup  is  expected  to: 

1.  Recommend  to  ARAC  a  work  plan 
for  completion  of  the  tasks,  including 
the  rationale  supporting  such  a  plan,  for 
consideration  at  the  meeting  of  ARAC  to 
consider  Training  and  Qualifications 
Issues  held  following  publication  of  this 
notice. 

2.  Give  a  detailed  conceptual 
presentation  to  ARAC  of  the  propoaed 
recommendations,  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Provide  a  status  report  at  each 
meeting  of  ARAC  held  to  consider 
Training  and  Qualifications  Issues. 

PartkdpadoD  in  the  Worldag  Group 

The  Licenaing  Harmonization 
Working  Group  is  composed  of  experts 
having  an  interest  in  the  assigned  task. 
A  working  group  member  need  not  be 
a  representative  of  a  member  of  the  full 
committee. 

The  Secretary  of  TraiifportatioQ  ba» 
determined  that  the  formation  and  uae 
of  ARAC  are  neoaaa-  ry  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  impoaed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
public.  Meetings  of  the  Licensing 
Harmonization  Working  Group  will  not 
be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertiae  are  iriected  to  participate. 


No  public  announcement  of  working 
group  meetings  %viU  be  made. 

hsiMd  in  Washlngtoo.  DC.  on  DsosnAer 
12. 1907. 
TtaMsK-Taela. 

AatiaUuit  Executiv9  Director  for  Training  and 
Qualificationt  loan.  Aviation  Ruleataking 
Adviaory  Committee. 
[FR  Doc  97-32883  Fii«l  12-18-47;  8:4S  am] 


OEPARmBIT  OF  TRANSPORTATION 

Federal  HlglTCaBy  Admlnistretlon 
(FHWA  Ooctol  Na  97-31t81 

Notice  ol  Request  for  Extension  Of 
Currently  Afiprawed  infonnatlon 
Coliecdon;  Ntlonettde  Stirvy  of 
PubHc  Rowto  Roaden 

AOOtCV:  Fedend  Highway 
Administration  (FHWAK  DOT. 

ACTION:  Notice  and  request  for 
comments. 

•UMMARY:  In  accordance  with  the 
requirement  in  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
this  notice  announces  the  intention  of 
the  FHWA  to  request  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  the  information  collection  that 
measures  the  manner  and  extent  to 
which  the  FHWA's  magazine,  Puhtic 
Roads,  is  achieving  its  objectives  and 
meeting  the  needs  of  its  nrndan/ 
customers. 

DATO:  Comments  must  be  submitted  on 
or  before  February  17, 1998. 
AOONESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appeers  in  the  heading  of 
this  document  and  must  be  submitted  to 
the  Docket  Clerk.  U.S.  DOT  DockeU. 
Room  PL-tOl.  400  Seventh  Street.  SW.. 
Washington.  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10:00  a.m.  and  5:00  p.m.,  E.T., 
Monday  through  Friday  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addreaaed,  stamped  postcard/envelope. 
Interested  parties  are  invited  to  send 
comments  regarding  any  aspect  of  this 
information  collection,  including,  but 
not  limited  to:  (1)  The  necessity  and 
utility  of  the  iniformation  collection  for 
the  proper  performance  of  the  functions 
of  the  FHWA:  (2)  the  accuracy  of  the 
estimated  burden;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
collected  information:  and  (4)  ways  to 
minimize  the  collection  burden  without 
reducing  the  quality  of  the  collected 
information.  Commenta  submitted  in 


response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  renewal  of  this 
information  collection. 

POn  FUfTTHCR  MFORMATION  COMTACT:  Ma. 
Anne  Barsanti,  Office  of  Research  and 
Development,  Federal  Highway 
Administration,  U.S.  Department  of 
Transportation,  6300  Georgetown  Pike, 
McLean,  VA  22101-2296,  (703)  285- 
2102  or  (703)  285-2443.  Office  hours  are 
from  7:30  a.m.  to  4:00  p.m.,  E.T., 
Monday  thru  Friday,  except  Federal 
holidays. 


Title:  Nationwide  Survey  of  Public 
Road$  Readers. 

OMB  Number  2125-0562. 

Background:  This  study  is  pursuant  to 
Praaident  Qinton's  Executive  Order 
12862,  which  requires  all  agencies  to 
identify  their  customers,  survey  their 
satisfection  with  currant  services,  set 
standarda  for  service  and  measure 
reaults  against  them.  In  addition,  a 
nationwide  census  of  readers  was 
conducted  in  1995  to  gauge  the  overall 
satiafection  of  readers  and  to  measure, 
in  particular,  reader  satisfaction  with 
si^iificant  changes  that  had  been  made 
in  the  magazine's  design  and  content, 
subject  scope,  and  audience.  Now.  it  is 
time  to  survey  a  sample  of  the 
reederahip  and  compare  the  reeults  to 
the  benchmark  established  in  1995. 
Also,  the  results  of  this  survey  will  form 
the  basis  of  a  mafor,  direct-mail 
campaign  to  increase  the  number  of 
paid  subscribers. 

Respondents:  Paid  and 
complementary  subscribers  to  Public 
Roads  magazine. 

Average  Burden  Per  Response:  The 
average  burden  per  reaponae  is  0.25 
hours. 

Estimated  Toted  Annual  Burden:  The 
estimated  total  annual  burden  ia  375 
hours. 

Frequency:  FHWA  intends  to  use 
biennial  foUowup  surveys,  starting  in 
1998,  to  track  any  changes  in  the 
beaeline  data  collected  in  1995.  as  well 
as  to  meeeura  satiaCaction  with  reaulting 
improvements  in  the  product  and 
services. 

Aalhiwlty.  Presidential  Bxscutlva  Order 
12862. 
Issued  on:  Dacembar  10, 1997. 


Aaaociate  Administrator  for  Administration. 
[FR  Doc  97-32959  Filwl  12-16-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Fedsfsi  Highway  Administiation 

Environmental  Impact  Statement: 
BuetMHfian,  Didianaon,  and  Wise 
Counties,  Virginia 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent. 


:  The  Federal  Highway 
Administration  (FHWA)  is  issuing  this 
notice  to  advise  the  public  that  a  draft 
environmental  impact  statement  will  be 
prepared  for  a  proposed  transportation 
corridor  between  Route  23  in  Pound, 
Virginia  and  the  West  Virginia  State 
Line,  including  the  Virginia  Counties  of 
Buchanan,  Dickenson,  and  Wise. 
FOR  FURTHER  ITORMATION  CONTACT: 
Bruce  Turner.  Planning  and 
Environment  Program  Manager,  Federal 
Highway  Administration,  The  Dale 
Building,  Suite  205. 1504  Santa  Rosa 
Road.  Richmond.  Virginia  23229. 
Telephone  804-281-5111. 
SUmjBCNTARY  MFORMATKM:  The 
FHWA,  in  cooperation  with  the  Virginia 
Department  of  Transportation  (VDOT). 
will  prepare  an  Environment  Impact 
Statement  (EIS)  on  a  proposed  highway 
bom  Route  23  in  Pound,  Virginia  to  the 
West  Virginia  State  Line.  The  National 
Hi^way  System  Designation  Act  of 
1995  extended  the  Coalfields 
Expressway  from  West  Virginia  iitto 
Virginia  and  defined  the  roadway  as 

Sting  to  Poimd,  Virginia  generally 
Uowing  State  route  83  through 
Buchanan,  Dickenson  and  Wise 
Counties.  The  proposed  project  involves 
a  location  study  for  the  Coalfields 
Expressway  in  Virginia.  The  corridor 
will  be  developed  as  a  two  lane  facility 
on  an  ultimate  four  lane  design. 
Improvements  oould  involve  existing 
Route  83,  a  new  highway  on  new 
location,  or  a  combiiution  of  both. 
Access  control  will  also  be  developed  as 
part  of  this  study. 

Alternatives  under  consideration 
include:  (1)  taking  no  action  (no  build); 
(2)  transportation  system  management 
(improvement  to  the  existing  roadway 
network);  (3)  mass  transit;  and  (4) 
various  build  alternatives  on  both  new 
location  and  combinations  of  existiAg 
and  new  location.  The  build  alternatives 
will  incorporate  variations  of  vertical 
and  horizontal  grade  alignments. 

letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  local 
agencies,  private  organizations,  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  an  interest  in  this 
proposal.  The  scoping  process  is 


anticipated  to  begin  in  Fall  of  1997.  A 
series  of  public  informational  meetings 
and  a  public  hearing  will  be  held  in  the 
near  future.  Public  notice  will  be  given 
indicating  the  time  and  place  of  the 
meetings  and  hearing.  The  Draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  frnm  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  and  the  Draft  EIS 
should  be  directed  to  the  FHWA  at  the 
address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  r^ulatioos 
implementing  Executive  Order  12372 
regarding  inteigovemmentsl  consultation  on 
Federal  programs  and  activities  apply  to  this 
proposed  action.) 
Issued  on:  December  5, 1997. 


Inarming  and  Environment  Program  Ktanager, 

Richmond,  Virginia. 

(FR  Doc.  97-32860  Filed  12-16-97;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Fodsnri  Highway  AdmlnistrBtion 

Emrironmsntal  Impact  Statsmsnt: 
Roanoka,  Franidin  and  Henry  Countiss, 
Virginia 

AOGNCY:  Federal  Highway 
Administration  (FHWA). 
ACTION:  Notice  of  Intent 


':  The  Federal  Highway 
Administration  (FHWA)  is  issuing  this 
notice  to  advise  the  public  that  a  draft 
enviroiunental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  the  counties  of  Roanoke.  Franklin 
and  Henry  in  Virginia. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Bruce  Turner,  Planning  and 
Environment  Program  Manager,  Federal 
Highway  Administration,  The  Dale 
Building,  Suite  205, 1504  Santa  Rosa 
Road.  Richmond.  Virginia  23229, 
Telephone  804-281-5111. 
SUPPLBENTARY  MFORMATION:  The 
FHWA.  in  cooperation  with  the  Virginia 
Department  of  Transportation  (VDOT). 
will  prepare  an  Environment  Impact 
Statement  (EIS)  to  identify  a  location  for 
a  fotura  Interetate  (1-73)  in  Roanoke, 
Franklin  and  Henry  counties.  Virginia. 
The  project  would  involve  the  location 
an  construction  of  a  new  four-lane 
interstate  facility,  interchanges,  and 


redesign  and  construction  of  local 
access  roads  and  roadway  systenu 
between  Roanoke,  Virginia  to  a  point 
south  of  Martinsville,  Virginia  in  the 
vicinity  of  the  Virginia/North  Carolina 
border  for  a  total  distance  of 
approximately  70  miles. 

Improvements  to  the  corridor  are 
considered  necessary  to  provide  for 
existing  and  future  traffic  demand,  to 
reduce  accidents  and  improve  safety  in 
the  existing  U.S.  Route  220  corridor, 
and  to  provide  a  portion  of  new 
interstate  in  accordance  with  the 
Intennodal  Sur&ce  Transportation 
Efficiency  Act  (ISTEA)  passed  by  the 
United  States  Congress  in  1991.  ISTEA 
identified  1—73  as  a  highway  corridor  of 
national  significance  and  directed  the 
corridor  be  included  on  the  National 
Highway  System.  Congress  defined  1-73 
as  a  north-south  corridor  &t>m 
Charleston,  South  Carolina  to  Detroit. 
Michigan  that  would  pass  throu^ 
Winston-Salem,  North  Carolina, 
Portsmouth,  Ohio,  and  Cincinnati.  Ohio. 
Also  included  in  the  this  proposal  is  the 
redesign  and  reconstruction  of  afEscted 
service  roads  and  local  access,  including 
the  identification  of  potential 
interchange  locations  along  die  conidor. 
Alternatives  under  consideration 
include:  (1)  taking  no  action  (no  build); 
(2)  transportation  system  management 
(improvement  to  the  existing  roadway 
n^work)  and/or  intelligent 
transportation  system  methods  and 
techniques:  (3)  widening  the  existing 
U.S.  220  highway  to  a  four-lane,  limited 
access  highway;  and  (4)  construction  of 
a  new  four-lane,  limited  access  highway 
on  new  location. 

Letters  describing  the  proposed  action 
and  soliciting  comments  %vill  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  private  organizations,  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  an  interest  in  this 
proposal.  A  series  of  public  meetings 
will  be  held  between  now  and 
December  1999.  In  addition,  public 
hearings  will  be  held.  Public  notices 
will  be  given  of  the  time  and  place  oi 
the  meetings  and  hearings.  The  draft  EIS 
will  be  available  for  pubUc  and  agency 
review  and  comment  prior  to  the  public 
hearings. 

To 'ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  and  the  draft  EIS 
should  be  directed  to  the  FHWA  at  the 
address  provided  above. 

(Catalog  of  Federal  Domestic  Assistanoa 
Program  Numiwr  20.205,  Highway  Planning 
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•nd  ConatnictioB.  The  raguUtions 
Implemflnting  Executive  Order  12372 
regarding  intergovemmenUl  coosulUtion  on 
Federal  programs  and  actJvitiM  apply  to  this 
proposed  action.) 

Issued  On:  ISecamber  8, 1M7. 
Edwtfri  S.  Sudra. 
Bnvironmeatal/Air  Quality  Enginaer. 
Richmond.  Virginia. 
(FR  Doc.  97-32861  Filed  12-lfr-«7:  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Admlnlstratton 

NoUoe  of  Application  for  Approval  of 
DiacontlrMianoa  or  ModWIcadon  of  a 
Railroad  Signal  Syalam  or  ReNaf  From 
ttie  Raqulramenta  of  TWe  49  Coda  of 
Federal  ReguMtona  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Ri^ulations  (C3^)  part  235  and  40 
U.S.C  App.  26.  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requiremenU  of  49  CFR  pert  236  as 
detailed  below. 

Block  Signal  AppUcatkm  (BS-AP)— No. 
3436 

Applicant:  CSX  Transportation. 

Incorporated.  Mr.  R.  M.  Kadlick,  Chief 
Engineer  Train  Control.  500  Water 
Street  (S/C  M50).  Jacksonville. 
Florida  32202. 

CSX  Transportation.  Incorporated 
seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  the  two  main  tracks,  near 
Bast  Garrett.  Indiana,  milepost  61-126.1, 
Garrett  Subdivision.  Chicago  Service 
Lane,  consisting  of  the  discontinuance 
and  removal  of  controlled  signals  A34E, 
B34E.  C34E.  A34W,  and  B34W,  the 
discontinuance  and  removal  of  the 
power-operated  right  turnout  on  Main 
Track  No.  1,  and  conversion  of  the 
power-operated  crossover  between  Main 
Tracks  No.  1  and  2  to  electrically  locked 
hand  operation. 

The  reason  given  for  the  proposed 
changes  is  the  installation  of  a  third 
main  track. 

BS— AP-No.  3439 

Applicants:  SCX3  Line  Railroad 
Company,  Mr.  Roscoe  VanPelt. 
District  Coordinator  Signals  k 
Communications.  Canadian  Pacific 
Railway,  105  South  5th  Street.  Box 
530,  Minneapolis.  Minnesota  55440. 

Burlington  Northern  Santa  Fe.  Mr.  D.  G. 
Boll,  Assistant  Vice  President  Signal 
ringinnering.  1900  Continental  Plaza. 


777  Main  Street,  Fort  Worth,  Texas 

76102-S384. 
Wisconsin  Central  Limited,  Mr.  John  R. 

Lamz,  Chief  Engineer 

Communications  ft  Signals,  P.O.  Box 

96,  Stevens  Point.  Wisconsin  54481. 

The  SCO  Line  Railroad  Company 
(SCO),  Burlington  Northern  Santa  Fe 
(BNSF).  and  Wisconsin  Central  Limited, 
jointly  seek  approval  of  the  proposed 
discontinuance  and  removal  of  the 
smash  boards  from  the  home  signals,  at 
Bald  Eagle  Interlocking,  milispost  18.11. 
Bald  Eagle.  Miimesota,  where  the  SCO 
single  main  track  cross  as  at  grade  the 
BNSF  single  main  track,  on  the  SCO's 
PayneevUle  Subdivision,  including 
installation  of  a  FPC  monitor. 

The  reason  given  for  the  proposed 
changes  is  to  reduce  maintenance 
associated  with  smash  boards. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
AMOciate  Administrator  for  Safety, 
FRA.  400  Seventh  Street.  S.W.,  Mail 
Stop  25,  Washington,  D.C  20590  «vithin 
45  calendar  days  of  the  date  of 
publication  of  this  notice.  Additionally, 
one  copy  of  the  protest  shall  be 
furnished  to  the  applicant  at  the  address 
listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  witfiout  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
preaent  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  D.C  oa  December 

10.  1097. 

GraiyCCaAa.)^., 

Deputy  AsK>ciat»  Adminittnttorfor  Softly 
StandmdM  and  Progmnt  Owetepment 

[FR  Doc.  97-32910  Filed  12-16-97:  8:45  am] 


DEPARTMENT  OF  TRANSPOfTTATlON 

Federal  RaNroad  Administration 

Notice  of  AppUcMlon  for  Approval  of 
DIaoonfllniMnoa  or  ModMcation  of  a 
Railroad  Signal  Syatam  or  ReNaf  From 
the  Requirements  of  Title  49  Coda  of 
Federal  Reguiatlone  Part  236 

Pitfsuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 


far  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

Block  Signal  Application  (BS-AP)-No. 
3440 

Applicant:  Union  Pacific  Railroad 
Company,  Mr.  P.M.  Abaray,  Chief 
Engineer^Signals/Quality,  1416  Dodge 
Street,  Room  1000,  Omaha,  Nebraska 
66179-1000. 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system,  on  the 
single  main  track,  between  Wellton. 
milepost  770.8  and  Arlington,  milepost 
861.6,  Arizona,  on  the  Gila  Subdivision. 
Phoenix  Line,  former  Southern  Pacific 
Lines,  a  distance  of  approximately  91 
miles.  The  proposed  changes  include 
removal  of  signals;  switch  point,  and 
fouling  protection;  conversion  of  Signals 
7719  and  8608  to  inoperative  D  signals; 
conversion  of  Signals  40RA  and  38RB  at 
Wellington  to  red-lunar  aspects:  and 
conversion  of  Signal  8617  at  Arlington 
to  a  lunar  aspect 

The  reason  given  for  the  proposed 
changes  is  that  this  portion  of  the 
Phoeooix  Line  has  been  shut  down  for  a 
period  of  time  and  does  not  have  any 
more  rail  trafBc;  the  trackage  will  no 
longer  be  a  main  track,  but  %rill  be  used 
as  a  storage  track. 

BS-AP-No.  3441 

Applicant:  Union  Pacific  Railroad 
Company.  Mr.  P.M.  Abaray.  Chief 
Engineer-Signals/Quality.  1416  Dodge 
Street,  Room  1000,  Omaiha,  Nebraska 
e817»-1000. 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discoBtinuancs  and  removal  of  the 
automatic  block  signal  system,  on  the 
single  main  track,  between  Port  Chicago, 
milepost  40.9  and  Tracy,  milepoat  78.7. 
Califtirnia,  on  the  Martinez  Subdivision, 
Mococo  Line,  former  Southern  Pacific 
Lines,  a  distance  of  approximately  38 
milea.  The  proposed  changes  include 
removal  of  aignals,  switch  point,  and 
fouling  protection;  conversion  of  Signal 
433  to  an  operative  D  signal;  conversion 
of  Signal  FA  at  Port  Chicago  to  red- 
green  aspect;  and  designation  of  the 
trackage  to  UTC  operations. 

The  reason  given  for  the  proposed 
changes  is  that  this  portion  of  the 
Mococo  Line  does  not  have  rail  traffic 
to  warrant  the  signal  system. 

BS-AP-No.  3442 

Applicant:  Union  Pacific  Railroad 
Company,  Mr.  P.M.  Abaray,  Chief 
Engineer-Signals/Quality.  1416  Dodge 
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Street.  Room  1000,  Omaha.  Nebraska 
68179-1000. 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the  rail 
locks  and  associated  power-operated 
switch  machines,  on  the  Barge  Canal 
Bridge,  mil^xwt  216.1,  near 
Bloomington,  Texas,  on  the  Brownsville 
Subdivision. 

The  reason  given  for  the  proposed 
changes  is  to  modernize  the  operation  of 
the  Barge  Canal  Bridge. 


BS-AP-No.  3443 

Applicants: 
Arkansas  and  Missouri  Railroad.  Mr. 
G.  B.  McCreedy,  Vice  President  and 
General  Manager.  306  East  Rmme, 
SjMringdale.  Arkansas  72764 
Unran  Pacific  Railroad  Company.  Mr. 
PM.  Abaray,  Chief  Engineer- 
Signals/Quality.  1416  Dodge  Street, 
Room  1000,  Omaha,  Nebraska 
66170-1000 
The  Arkansas  and  Missouri  Raiboed 
and  Union  Pacific  Railroad  Company 
Jointly  seek  approval  of  the  proposed 
discontinuance  aitd  removafof  the 
traffic  control  system  on  the  single  main 
trade,  from  the  Arkansas  River  Bridge, 
milepost  410.6  to  North  Fort  Smith. 
Arkansas,  milepoet  412.1.  First 
Subdivision.  The  propoeed  changss 
iadttde  the  discontiiuiance  and  removal 
of  the  North  Fort  Smith  Control  Point 
and  the  three  controlled  signals, 
conveiaion  of  the  power<^)emted 
switch  to  hand  opeiation.  histaUatiaa  of 
on  approach  sigiMJ  naor  milepaat  411.3, 
and  oonvenian  of  the  remotely 
controlled  lift  Bpm  bridge  to  local 
control  utilizing  radio  signals  to  activate 
the  automatic  bridge  lowering  sequence. 

The  reason  gtven  for  the  pnmmtd 
changes  is  that  the  current -tn^  levels 
do  not  warrant  the  complexity,  expense. 
and  occasional  delays  of  the  existing 
CTC  system  oontroUBd  by  the  BNSF 
(UspetdMr  In  Ft  Woctii.  Texas. 


Applicant:  CSX  T^aasportation. 
taicaipareted.  Mr.  RJ^  Kadlick.  Chief 
Fnghiew  TMn  Control.  500  Water 
Street  (S/C  )-350).  Jacksonville.  Florida 
32202. 

CSX  Ttansportation.  Incorporated 
seeks  appraiml  of  the  proposed 
modification  of  the  signal  system,  on  the 
single  main  track,  near  Harpers  Ferry. 
West  Virginia,  Shenandoah  Subdivision, 
Baltimore  Service  Lane,  consisting  of 
the  replacement  of  Automatic  Block 
Signal  System  Rules  243-247,  between 
milepost  BAD-1.0  and  milepoet  BAD- 
0.0,  with  Yard  Limit  Rule  93,  and 
conversion  of  the  5R  automatic  block 
signal  to  an  inoperative  approach  signal. 


The  reason  given  for  the  proposed 
changes  is  to  enhance  switching 
operations  and  increase  efficiency. 

BS-AP-No.  3445 

Applicant:  Buffalo  and  Pittsburg 
Railroad,  Incorporated,  Mr.  David  C 
Baer,  Chief  Engineer,  201  North  Penn 
Street,  Punxsutawney,  Pennsylvania 
15767. 

The  Buffalo  and  Pittsburgh  Railroad. 
Incorporated  seeks  approval  of  the 
proposed  discontinuance  and  removal 
of  the  traffic  control  and  automatic 
block  signal  system,  on  the  main  tracks, 
between  Ashford  Junction,  New  York, 
milepost  43.3  and  Riker.  Pennsylvania, 
milepost  223.5,  on  the  Main  Line 
Subdivision,  a  Htirt^ii^  of 
approximately  180.2  miles,  consisting  of 
the  removal  of  all  governing  signals,  16 
power-operated  switches,  and  3  electric 
switch  locks  within  the  above  milepost 
limits. 

The  reason  given  hx  die  proposed 
changes  is  to  retire  fiKdlities  no  longer 
required  for  present  operation. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  q>plicati<m 
shall  set  forth  specifically  the  grounds 
up«i  which  the  protest  is  nMde.  and 
contaia  a  concise  statement  of  the 
interost  of  the  protestant  in  the 
proceeding.  The  OTigiaal  and  two  copies 
of  the  protest  shell  be  filed  with  the 
Associate  Administmtor  far  Safety. 
FRA.  400  Seventh  Street.  S.W.,  Mail 
Stop  25,  Washington.  UXL  20590  within 
45  c^eiadar  da3rs  of  the  date  of 
publication  (rf  this  notice.  Additionally, 
one  copy  of  the  protest  shall  be 
fumiahed  to  the  ^>pllcant  at  the  address 
listed  above. 

FRA  expects  to  be  ^le  to  deteradne 
theee  matters  without  an  oral  hunring. 
However,  if  a  specific  request  for  an  oral 
heering  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statnnents.  an  application  may  be  set 
for  public  hearing. 

Jasued  in  Washington,  D.C  on  December  ' 
10, 1997. 


DEPARTMENT  OF  TRANSPORTATION 
MarWrna  Administralion 

IDockot  Na  IIARAO-07-62S1] 

Informalion  Collaclion  Available  for 
Public  Commenta  and 


ACTUM:  Notice  and  request  for 
commoits. 


Grady  CCethea.  Jr.. 

Deputy  Associate  AdmiaistnOor  for  Safety 
Standards  and  Proffom  DevetopmenL 

IFR  Doc  97-32909  Filed  12-16-97;  8:45  am] 
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':  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  diis 
notice  announces  the  Maritime 
Administration's  (MARAiys)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
infiormation  collection. 
DATES:  Comments  should  be  submitted 
on  or  befiore  February  17, 1998. 
FOR  FUHTHER  MFOMMTKM  OONTACT: 
Thomas  MP.  Christensen  of  the  Office 
of  National  Security  Plans,  Maritime 
Administration,  MAR-720,  Room  Pl- 
1303, 400  Seventh  Street,  S.W., 
Washington.  D.C.  20590.  Telephone 
202-366-S900  or  FAX  202~«8a-0941. 
Copies  of  this  collection  can  also  be 
obtained  from  that  office. 


Title  of  Collection:  Voluntary  Tanker 
AgraemsnL 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OM9  Control  Number  2133-0505. 

Fonn  Number:  NONE. 

Expiration  Date  of  Approval: 
Septembw  30, 1008. 

Summaiy  of  Collection  of 
Information:  The  collection  consists  of  a 
request  from  MARAD  that  each 
participant  in  the  Voluntary  Tanker 
Agreement  submit  a  list  of  the  names  of 
shins  owned,  chartered,  or  contracted 
for  by  the  paiticipent,  and  their  size  and 
flags  of  registry.  There  is  no  prescribed 
format  far  this  infrumation. 

Need  and  Use  of  the  Information:  The 
collected  information  is  necessary  to 
evaluate  tanker  c^Mbility  and  make 
plans  for  the  use  of  this  capability  to 
meet  national  emergency  requirements. 
This  information  will  be  used  by  both 
MARAD  and  Department  of  Defense  to 
establish  overall  contingency  plans. 
Description  (^Respondents:  The 
respondents  are  tanker  "vnpanies  that 
operate  in  international  trade  and  who 
have  agreed  to  participate  in  the 
Voluntary  Tanker  Agreement 
Aimual  Responses:  20. 
Annual  Burden:  One  hour  for  each 
respondenL 

Comments:  Signed,  written  comments 
should  refer  to  the  docket  number  that 
appears  at  the  top  of  this  document  and 
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must  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets.  Room  PL-401. 400 
Seventh  Street.  S.W..  Washington.  D.C 
20590-0001.  Specifically,  address 
whether  this  information  collection  is 
necessary  for  proper  performance  of  the 
function  of  the  agency  and  will  have 
practical  utility,  accuracy  of  the  burden 
asdmatas,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m..  e.t.  Monday  through  Friday. 
except  Federal  Holidays.  An  electronic 
version  of  this  document  is  available  on 
the  World  Wide  Web  at  http:/ 
dms.dotgov. 

Datwl:  DKembv  12. 1997. 

By  Order  of  tha  Maritime  Administrator. 
|«wl  C  Rlckard. 
Secniary. 
|FR  Doc.  97-32940  Filed  12-16-97;  S:45  am) 


DEPARTMENT  OF  TRANSPOIITATION 

Nationai  Hlghumy  Traffic  Sataly 
Administration 


AGENCY:  National  Highway  Traffic 
Safety  Admioistiation,  DOT. 
ACTION:  Notice. 


:  This  notice  provides  the 
agenda  for  a  public  meeting  at  which 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  will  describe 
and  discuss  specific  research  and 
development  projects. 
DATCi  AND  TWn:  As  previously 
announced,  NHTSA  will  hold  a  public 
meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  December  17. 
1997.  beginning  at  1:30  p.m.  and  ending 
•t  approximately  5:00  p.m. 
ADOntliri  The  meeting  will  be  held  at 
the  Clarion  Inn.  Detroit  Metro  Airport. 
9191  Wickham  Road.  Romulus, 
Michigan. 

tUPPLBKNTARY  MFONMATION:  This 
notice  provides  the  agenda  for  the 
nineteenth  in  a  series  of  public  meetings 
to  provide  detailed  information  about 
NHTSA 's  reaeeich  and  development 
programs.  This  meeting  will  be  held  on 
December  17, 1997.  The  meeting  was 
announced  on  December  3.  1997  (62  FR 
64041).  For  additional  information 
about  the  meeting,  consult  that 
announcement. 

Starting  at  1:30  p.m.  and  concluding 
by  5:00  p.m..  NHTSA's  Office  of 


Research  and  Development  will  discuss 
the  following  topics: 
Raaearch  and  Development  Update: 
Crash  Injury  Research  and  Engineering 

Network; 
General  Motors  SetUement  Briefing.  Fire 

Safety  Research; 
Update  on  Crashworthiness  Research 

Activities  Including  Upgraded  Side 

Crash  Protection,  Improved  Frontal 

Crash  Protection,  and  Restraint 

Systems  for  Rollover  Protection; 
Benefits  Analysis  of  the  Inflatable 

Tubular  Structure:  and 
Update  of  Research  on  Family  of 

Dummies. 

NHTSA  has  based  its  decisions  about 
the  agenda,  in  part,  on  the  suggestions 
it  received  in  response  to  the 
announcement  published  December  3, 
1997. 

As  announced  on  December  3, 1997, 
in  the  time  remaining  at  the  conclusion 
of  the  presentations,  NHTSA  will 
provide  answers  to  questions  on  its 
research  and  development  programs, 
where  those  questions  have  been 
submitted  in  writing  to  Raymond  P. 
Owings.  Ph.D..  Associate  Administrator 
Cor  Research  and  E)evelopment.  NRD- 
01,  National  Highway  Traffic  Safisty 
Administration.  Washington,  DC  20590. 
Fax  number:  202-366-5930. 
FOR  FURTICR  WFOWMATION  OONTACT:  Rita 
I.  Gibbons,  Staff  Assistant.  Office  of 
Research  and  Development,  400 
Seventii  Street.  S.W.,  Washington,  DC 
20590.  Telephone:  202-366-4862.  Fax 
number  202-366-5930. 

UsiMd:  Dacember  It,  1997, 
Rayaond  P.  Owtogs, 
Associato  Administrator /brAsseorc/i  and 
Development. 
|FR  Doc.  97-32958  Filed  12-16-97;  6:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[DocKet  No.  NHT8A-t7-3154) 

Cooper  Tirs  A  Rubber  Company; 
Receipt  of  Application  for  Decision  of 
Inconssqusntlal  Noncompliance 

Cooper  Tire  ft  Rubber  Company 
(Cooper)  of  Findlay,  Ohio  has 
determined  that  some  of  its  tires  bit  to 
comply  with  the  labeling  requirements 
of  49  CFR  Part  574  "Tire  Identification 
and  Recordkeeping,"  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573.  "Defect  and  Noncompliance 
Reports."  Cooper  has  also  applied  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C 


Chapter  301— "Motor  Vehicle  Safety" 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

Although  the  applicant  expresses 
noncompliance  with  Part  574.  NHTSA 
considers  this  to  be  a  noncompliance 
with  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  119,  New 
pneumatic  tires  for  vehicles  other  than 
paasenger  cars.  Paragraph  S6.5(b)  of 
FMVSS  No.  119  requires  each  tire  to  be 
marked  with  a  "tire  identification 
number"  required  by  Part  574  of  this 
chapter.  If  a  tire  lacks  this  number,  it 
fails  to  comply  with  FMVSS  No.  119 
and  is  subject  to  notification  and 
remedy. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  jud^ent  concerning  the 
merits  of  this  application. 

In  §  574.5(d)  Fourth  Grouping— The 
manufMrturer  is  required  to  identify  the 
week  and  year  of  manufacture  using 
three  symbols.  The  first  two  symbols 
identify  the  week  of  the  year  using  "01" 
for  the  first  full  calendar  week  in  each 
year.  The  third  symbol  identifies  the 
year.  The  purpose  of  this  information  is 
to  facilitate  the  notification  of 
purchasers  regarding  defsctive  or  non- 
conforming tires,  pursuant  to  Sections 
30118  and  30119  of  Titie  49,  United 
States  Codes,  so  that  the  appropriate 
action  can  be  taken  in  the  interest  of 
public  safefy — such  as,  a  safefy  recall 
notice. 

During  the  thirty-second  production 
week  of  1997,  Cooper  produced  and 
inadvertentiy  shipped  twenfy-eight  (28) 
tires  without  the  date  code.  This 
occurred  after  the  tires  originally  were 
labeled  vrith  the  correct  date  code 
upside-down:  Cooper  removed  the 
improperly  oriented  date  code  by 
buffing.  The  tires  were  then 
inadvertentiy  shipped  with  only  the 
identification  of  "DOT  UPOP"— where 
"UP"  is  the  identification  code  for 
Cooper's  Findlay  plant  and  "OP"  is  the 
identification  of  the  tire  size.  The 
subject  tires  are  Cooper  SRM  Radial  LT 
215/85R16,  Load  Range  D. 

Cooper  supports  its  application  for 
inconsequential  noncompliance  with 
the  following: 

"The  incomplete  DOT  identification 
code  on  each  tire  does  not  present  a 
safety-related  defect." 

"The  involved  tires  are  capable  of 
being  registered  with  UPOP.  They  have 
a  unique  DOT  identification  with  would 
permit  Cooper  to  notify  the  purchasers 
of  these  tires,  if  properly  registered, 
should  they  be  recalled  for  other 
reasons." 
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"The  involved  tires  produced  from 
this  mold  during  the  aforementioned 
production  period  comply  with  all  other 
requirements  of  49  CFR  571.119  and 
574.5." 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of  Cooper 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  U.S.  Department  of  Transportation, 
Docket  Management,  Room  Pub.  L.  401, 
400  Seventh  Street,  S.W.,  Washington. 
D.C.,  20590.  It  is  requested  that  two 
copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  {rassible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  January  16, 
1998. 

(49  U.S.C  30118,  30120;  detections  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  Oacambor  11, 1997. 
L.  lobart  Shahoa, 

AsBodate  Administrator  for  Safety 

Peifonnance  StandardB. 

(FR  Doc.  97-32882  Filed  12-16-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Surtacs  Transportation  Board 
[STB  ex  Parte  No.  568  (8ub-Na  1)1 

Railroad  Cost  of  CapHal—IMZ 

AOENCY:  Sur&ce  Transportation  Board, 

DOT. 

ACTION:  Notice  of  decision  instituting  a 

pnx»eding  to  determine  the  railroads' 

1997  cost  of  capital. 


:  The  Board  is  instituting  a 
proceeding  to  determine  the  railroad 
industry's  cost  of  capital  for  1997.  The 
decision  solicits  comments  on:  (1)  the 
railroads'  1997  cost  of  debt  capital;  (2) 
the  railroads'  1997  current  cost  of 
preferred  stock  equity  capital;  (3)  the 
railroads'  1997  cost  of  common  stock 
equity  capital;  and  (4)  the  1997  capital 
structure  mix  of  the  railroad  industry  on 
a  market  value  basis. 
DATES:  Notices  of  intent  to  participate 
are  due  no  later  than  December  30, 

1997.  A  service  list  will  then  be 
prepared  and  issued  by  January  14. 

1998.  Statements  of  the  railroads  are 
due  by  March  20. 1998.  Statements  of 
other  interested  persons  are  due  by 


April  10, 1998.  Rebuttal  statements  by 
the  railroads  are  due  by  April  24. 1998. 
A00RESSE8:  Send  an  original  and  10 
copies  of  statements  and  a  copy  of  the 
statement  on  a  3.5  inch  disk  in 
WordPerfect  6.1,  and  an  original  and  1 
copy  of  the  notice  of  intent  to 
participate  to:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Branch,  1925  K  Street,  N.W., 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  J.  Blistein,  (202)  565-1529. 
(TDD  for  the  hearing  impaired:  (202) 
565-1695.] 

8UPPUEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  obtain  a  copy 
of  the  full  decision,  write  to,  call,  or 
pick  up  in  person  from:  Office  of  the 
Secretary,  Sur&ce  Transportation  Board, 
1925  K  Street.  N.W..  Room  700, 
Washington,  DC  20423.  Telephone: 
(202)  565-1650.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  565-1695.]  A  copy 
of  the  decision  can  also  be  obtained 
from  the  Board's  internet  site 
(www.stb.dot.gov). 

We  preliminarily  conclude  that  the 
proposed  action  will  not  significantiy 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Anthoittjr:  49  U.S.C  10704(a). 
Decided:  December  5, 1997. 
By  the  Board.  Chairman  Morgan  and  Vice 
Chairman  Owen. 

VanaaA.WiUiaM, 

Sacntaiy. 

(FR  Doc  97-32778  Filed  12-16-97;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Customs  Barvfes 
[T.D.  97-mi 

Customs  Approval  of  V.I.P  Cargo 
Survsys  hKorporalad  as  a  CommsreW 
Qaugsr  and  Accrsdltsd  Laboratory 

AOaiCV:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Notice  of  approval  and 
accreditation  of  V.LP  Cargo  Survey.  Inc. 
as  a  commercial  ganger  and  accredited 
laboratory. 


r:  V.I.P  Cargo  Surveys,  bic.  of 
Aransas  Pass.  Texas,  has  applied  to  U.S. 
Customs  to  extend  its  approval  to  gauge 
petroleum  and  petroleum  products  and 
accreditation  to  perform  petroleum 
analysis  methods  under  Part  151.13  of 
the  Customs  Regulations  (19  CAR 


151.13)  to  their  Texas  City,  Texas 
facilify.  Customs  has  determined  that 
this  office  meets  all  of  the  requirements 
for  approval  as  a  commercial  gauger. 
Additionally,  Customs  has  determined 
that  this  facilify  meets  all  requirements 
for  accreditation  as  a  Commercial 
Laboratory  to  perform  (1)  API  Gravify, 
(2)  Water  by  Distillation,  (3)  Sediment 
by  Extraction.  (4)  Saybolt  Universal 
Viscosity,  (5)  Sediment  and  Water  and 
(6)  Distillation.  Therefore,  in  accordance 
with  Part  151.13(f)  of  Uie  Customs 
Regulations,  V.I.P  Cargo  Surveys,  Inc., 
Texas  Cify,  Texas,  is  approved  to  gauge 
the  products  named  above  and  to 
perform  the  analysis  methods  listed 
above  in  all  Customs  ports. 

I.OCATION:  V.I.P  Cargo  Surveys  Inc. 
approved  and  accredited  site  is  located 
at:  1442  Texas  Avenue,  Texas  Cify, 
Texas  77590. 

EFFECTIVE  DATE:  November  20, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ira 
S.  Reese.  Senior  Science  Officer, 
Laboratories  and  Scientific  Services. 
U.S.  Customs  Service,  1300 
Pennsylvania  Avenue,  NW,  Room  5.5- 
B,  Washington,  D.C.  20229  at  (202)  927- 
1060. 

Dated:  November  25. 1997. 
Geofga  O.  Haavey, 

Director,  Laboratories  and  Scientific  Service. 
(FR  Doc.  97-32858  FUed  12-18-^7;  8:45  am) 

BRJJNaCODC  *t»^-f 


UNTTEO  STATES  INFOfWATION 
AQB«CY 

U.S.  Advisory  Commission  on  f>ubUc 
Diplomacy  Masting 


t:  United  States  Information 
Agency. 

action:  Notice. 


The  U.S.  Advisory 
Commission  on  Public  Diplomacy  will 
meet  on  December  17  in  Room  600,  301 
4tii  Street,  S.W.,  Washington.  D.C,  from 
ll.-OO  a.m.  to  12:00  nooiL 

The  Commission  will  meet  with  the 
Honorable  Joseph  DufEsy,  Director,  U.S. 
Information  Agency,  and  the  Honorable 
Penn  Kemble,  Depufy  Director,  US. 
Information  Agency,  to  discuss 
legislation,  budget,  and  reorganization 
matten. 

FOR  FURTHBI  wromiATION:  Please  call 
Betfy  Hayes,  (202)  619-4468,  if  you  are 
interested  in  attending  the  meeting. 
Space  is  limited  and  entrance  to  the 
building  is  controlled. 
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OMad:  DnmitMr  11. 1987. 
loM  loyal. 

Ktanagtatent  Anafyat.  Federal  Regiater 
Liauon. 
(FR  Doc.  97-32814  Filed  12-16-97;  8:45  ami 


Corrections 


This  MCtkm  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  o(  previousiy 
published  Presidsnlial,  Rule.  Proposed  Rule, 
and  ^k)tioe  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepered  corrections  are 
issued  as  signed  documents  and  «v)pev  in 
ttw  appropriate  document  categories 
elsewhere  in  itie  issue. 


FEDERAL  RESERVE  SYSTEM 
12CFRPart226 

IRegulallen  Z;  Deekat  Na  R-OMOI 

Tnitti  In  Landhig 

Comctkm 

In  lule  document  97-31087  beginning 
on  pegs  63441,  in  the  issue  of  Monday, 
Decnnber  1, 1997,  make  the  following 
correction: 

Appendbi  H  te  Part  Sae  leoneoledl 

On  page  63445,  in  the  table,  in  the 
Interest  Rate  column,  in  the  eighth  line, 
"••12.41"  should  leed  "•••12.41". 


D9ARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart80e 
[Docket  Na  97N-0222] 

Medical  Davloaa;  Proamption  of  State 
Product  Liability  dahns 

Comction 

In  proposed  rule  document  97-32551, 
b^inning  on  page  65384,  in  the  issue  of 
Friday,  December  12. 1997,  make  the 
following  correction: 

On  page  65388,  in  the  first  column, 
under  VL  Regnaet  for  Conmients,  in  the 
second  line,  "(insert  date  60  days  after 
date  of  publication  in  the  Federal 
Register)"  should  reed  "February  10, 
1998". 

lOOOK  IHMM) 


DEPARTMENT  OF  H0U8INQ  AND 
URBAN  DEVELOPMENT 

(Docket  No.  FR-4aSS-N-S4 

Motica  Of  Prapoaad  Information 
CoHactlon  for  PubNc  Commant 

Correction 

In  notice  document  97-29961. 
appearing  on  page  61134,  in  the  issue  of 


Fadar^ 

Vol.  62,  No.  242 

Wednesday,  December  17.  1997 


Friday,  November  14, 1997,  in  the  first 
coliunn,  in  the  DATES  section,  "January 
13, 1997"  should  read  "January  13, 
1998". 


DEPARTMBUT  OF  TRANSPORTATKM 
Fadaral  Aviation  Administiation 
14CFRPart71 

I' 


Docket  Na97-AOL^ 

Modification  of  Claes  E  AiraiMca; 
Coalioclon.  OH 

Conrection 

In  rule  document  97-32348  appeuing 
on  page  65014,  in  the  issue  of 
Wednasday,  December  10, 1997.  make 
the  followLog  correctioii: 

171.1    (Conedadl 

On  page  65014,  in  the  third  column, 
under  the  heeding,  AGL  OH  B5 
rnehectOB.  OH  [Keviaed].  in  the  rixth 
line,  "4.9"  should  read  "4.0" 


Wednesday 
December  17,  1997 


Part  II 

Environmentat 
Protection  Agency 

40  CFR  Part  441 

Efnuent  Limitations  Guidelines  and 
Pretreatment  Standards  for  the  Industrial 
Laundries  Point  Source  Category; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  441 

RIN2040-AB97 

Effluent  Limitations  Ouidellnea  and 
Pretreatment  Standards  for  ttw 
Industrial  Laundrlaa  Point  Soitfca 
Calsgory 


Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 


f:  Thii  proposed  rule  would 
limit  the  discharge  of  pollutants  into 
waters  of  the  United  States  and  publicly 
owned  treatment  works  (POTWs)  from 
existing  and  new  industrial  laundriaa  by 
establishing  pretreatment  standards  for 
existing  and  new  sources  (PSES  and 
PSNS.  respectively).  These  standards 
are  based  on  a  determination  of  the 
degree  to  which  pollutants  pass  through 
or  interfere  with  POTWs,  the  best 
available  technology  economically 
achievable  for  PSES:  and  best  available 
demonstrated  control  technology  for 
PSNS.  EPA  estimates  the  proposed  nde 
would  cost  approximately  $139.4 
million  ($1997  pretax  total  social  cost) 
annually  (posttax  compliance  costs  to 
affected  facilities  would  be  $93.9 
million  annually)  while  it  reduces  the 
discharge  of  toxic  and  nonconventional 
pollutants  to  POTWs  by  approximately 
13  million  p>ound8  resulting  in  reduced 
discharges  of  5  million  pounds  per  year 
of  such  pollutants  as  well  as  significant 
amounts  of  other  conventional 
pollutants  per  year  to  waters  of  the  U.S. 
This  propa«ed  rule  would  also  reduce 
the  impacts  of  these  discharges  to 
aquatic  life  and  human  health  and 
reduce  potential  interference  with 
POTW  ofwrations.  EPA  is  reserving 
efOuent  limitations  guidelines  for  direct 
dischargers  since  EPA  has  identified  no 
direct  dischargers  and  has  no  means  to 
evaluate  performance  to  determine  the 
appropriate  level  of  control.  If  any  such 
diischarges  were  to  occur,  they  would  be 
subject  to  limitations  set  on  a  best 
professional  judgement  beais. 
DATES:  EPA  must  receive  comments  on 
the  proposal  by  February  17,  1998. 

EPA  will  conduct  a  public  hearing  on 
pretreatment  standards  on  January  IS, 
1998  from  9am  EST  to  12  noon. 
ADOncHCI:  Submit  comments  in 
wrriting  to  W-97-14,  Ms.  N4arta  Jordan, 
Engineering  and  Analysis  Division 
(4303).  U.S.  EPA.  401  M.  St.  SW, 
Washington.  DC  20460.  Please  submit 
any  referanoaa  cited  in  your  comments. 
EPA  requests  sn  original  and  three 


copies  of  your  comments  and  enclosures 
(including  references).  Commenters  who 
waat  EPA  to  acknowledge  receipt  of 
dieir  comments  should  enclose  a  self- 
addressed,  stamped  envelope.  No 
facsimiles  (hxes)  will  be  accepted.  For 
additional  information  on  how  to 
submit  electronic  comments  see 
atrPLBSDfTAItY  MTOMSA-nON  "How  to 
Submit  Comments". 

The  public  record  for  this  proposed 
rulemaking  has  been  established  under 
docket  number  W-97-14  and  is  located 
in  the  Water  Docket.  Room  M2616.  401 
M.  St  SW.  Washington.  DC  20460.  The 
laoocd  is  available  for  inspection  from 
OKIO  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  Far 
access  to  the  docket  materials  call  (202) 
260-3027  to  schedule  an  sppointment 
You  may  have  to  pay  a  isssonsble  fee 
for  copjring. 

EPA  will  conduct  a  public  hearing  on 
pretreatment  standards  in  EPA's 
Auditorium.  Waterside  Mall,  401  KL  SL 
SW.  Washington.  DC.  Persons  wishing 
to  present  formal  comments  at  the 
public  hearing  should  have  s  «vritten 
copy  for  submittal. 

FOA  FURTHER  SITORSUTION  OOMTACT:  For 
technical  information  contact  Ms.  Marts 
E.  Jordan  at  (202)  260-0817.  For 
economic  information  contact  Mr. 
George  Denning  at  (202)  260-7374. 

SUPPI.EMENTARY  mFORSMTION: 

Regulated  Entitias 

This  proposed  rule  would  spply  to 
industrial  laundries.  An  indu^rial 
laundry  Is  any  facility  that  launders 
industrial  textile  items  from  off-site  as  a 
business  activity  [i.e.,  launders 
industrial  textile  items  for  other 
business  entities  for  a  fee  or  thnnigh  a 
cooperative  arrangement).  Either  the 
industrial  laundry  facility  or  tlie  oCf-site 
ciistomer  may  own  the  industrial 
laundered  textile  items.  This  definition 
includes  textile  rental  companies  that 
perform  laundering  operations.  For  this 
proposed  rule,  laundering  means 
washing  with  water,  including  water 
washing  following  dry  cleaning.  This 
proposed  rule  would  not  apply  to 
laundering  exclusively  through  dry 
cleaning.  Industrial  textile  items 
include,  but  are  not  limited  to. 
industrial:  shop  towels,  printn  towels/ 
rags,  furnitiue  towels,  rags,  mops,  mats, 
rugs,  tool  covers,  fender  covers,  dust- 
control  items,  gloves,  buffing  pads, 
absorbents,  uniforms,  filters  and  clean 
room  items.  If  any  of  these  items 
otherwise  considered  to  be  industiisl 
textile  items  are  used  only  by  hotels, 
hospitals,  or  restaurants,  they  are  not 
industrial  items  and  would  not  be 
covered  by  this  rule. 


Csisgonf 

Exsmptes  of  regu- 
lalad  entities 

Industry 

FaciMiss  thai  launder 
mduslhai  textile 
Mams  frofn  o(f-site 
ss  8  businees  so- 
tivity. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  c5ther  types  of  entities  not 
listed  in  the  table  could  slso  be 
regulated  by  this  proposed  action.  1^ 
determine  whether  your  facility  is 
regulated  by  this  proposed  action,  you 
should  carefully  examine  the  Industrial 
Laundries  Definition  section  of  the 
proposed  rule.  If  you  have  any  questioiu 
regarding  the  applicability  of  this 
proposed  action  to  a  particular  entity, 
consult  the  perBon(s)  listed  in  the  "For 
Further  Information  Contact"  section  of 
this  proposed  rule. 

The  proposed  rule  woidd  not  apply  to 
discharges  from:  on-site  laundering  at 
industrial  facilities,  laundering  of 
industrial  textile  items  originating  from 
the  same  business  entity,  end  facilities 
that  exclusively  laimder  linen  items, 
denim  prewash  items,  new  items  (i..e., 
items  directly  from  textile 
msnubcturers.  not  yet  used  for 
intended  purpose),  any  other  laundering 
of  hospital,  hotel,  or  restaurant  items  or 
any  combination  of  these  items.  This 
proposed  rule  would  apply  to  hotel, 
hospital,  or  restaurant  laundering  of 
industrial  textile  items  from  off-site 
industrial  users,  [e.g.,  shop  towels).  In 
addition,  this  proposed  rule  would  not 
apply  to  tlie  discharges  from  oil-only 
treatment  of  mops. 

By  linen  items.  EPA  means:  sheets, 
pillow  caaes,  blankets,  bath  towels  and 
washcloths,  hospital  gowns  and  robes, 
tablecloths,  napkins,  tableskirts.  kitchen 
textile  items,  continuous  roll  towels, 
laboratory  coats,  household  laundry 
(sucB  as  clothes,  but  not  industrial 
uniforms],  executive  wear,  mattress 
pads,  incontinence  pads,  and  diapers. 
This  list  is  mesnt  to  lie  sll  inclusive.  By 
linen  items.  EPA  does  not  mean  to 
specify  a  particular  type  of  fobric.  but 
instead  the  types  of  items  listed  above. 

For  facilities  covered  under  the 
Industrial  Laundry  definition, 
wastewater  from  all  water  washing 
operations  would  be  covered,  including 
the  washing  of  linen  items  as  long  as 
these  items  do  not  constitute  100 
percent  of  the  items  washed. 
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Exclusions 

Under  Pretreatment  Standards  for 
Existing  Sources  (PSES),  EPA  is 
proposing  to  exclude  existing  fecilities 
that  launder  less  than  one  million 
pounds  of  incoming  laundry  per 
calendar  year  and  less  than  255,000 
poimds  of  shop  and/or  printer  towels/ 
rags  per  calendar  year.  EPA  proposes 
this  exclusion  in  order  to  eliminate 
unacceptable  disproportionate  adverse 
economic  impacts  on  these  smaller 
facilities.  The  excluded  facilities  would 
be  disproportionately  adversely  affected 
relative  to  all  facilities  covered  by  this 

Eroposed  rule,  ss  discussed  further 
slow.  If  sny  excluded  facility  bunders 
one  million  pounds  or  more  irf  incoming 
Isundiy  per  cslendsr  year  or  255.000 
pounds  OT  more  of  shop  and/or  printer 
towels/iags  per  calender  year,  it  will  no 
longer  be  excluded  from  the  standards. 
All  of  the  exchided  facilities  are  smsll 
entities  under  the  Small  Businees 
Administration  (SEA)  definition  of 
small  entity.  The  excluded  facilities 
sccount  for  less  thsn  three  percent  of 
the  pollutant  removsls  from  the  wstars 
of  the  U.S.  thsn  would  occur  if  tte 
proposed  mie  were  implemented 
without  tfce  exclusion. 

Under  PietraatBMnt  Standards  for 
New  Sources  tPSNS),  EPA  is  pioportng 
no  exchisiaa  siaos  the  economic 
prafectkBS  faHikale  that  then  would  be 
no  baniar  to  entry  as  a  raauk  of  tlw 
proposed  new  somce  standards. 


Ths  basis  far  Afa  proposed  rale  is 
(MSsiled  teSve^Dcuments.  eech  erf 
whidi  fa  sappertsd  hi  tun  by 
additknal  Inionn^ion  and  wialysee  in 
the  nilsmeHag  seeeid.  EPA's  technical 
iMBdatioa  far  tka  legulation  is 
psssenled  in  te  Technical  Development 
DnrunMWit  far  PropuaeJ  Pietieetment 
Standards  far  Exiadi^{  and  New  Sources 
for  the  Industiisl  Laimdrias  Point 
Source  Catofoty.  (Hereafter, 
"Dsvelopment  Document";  EPA  Report 
No.  EPA-B21-R-07-O07).  EPA's 
economic  snalysfa  is  i»esented  in  die 
Economic  Assessment  for  Proposed 
Pretraatment  Standards  for  Eidsting  snd 
New  Sources  for  the  Industrial 
Laundries  Point  Source  Category. 
(Hereafter,  "Economic  Assessment"; 
EPA  Report  No.  EPA-821-R-97-008) 
and  the  Cost-Efbctiveness  Analysis  for 
Proposed  Pretreatment  Standards  for 
Existing  snd  New  Sources  for  the 
Industrial  Laundries  Point  Source 
Category  (Heresfter,  "Cost-Effiactiveness 
Anstysis";  EPA  Report  No.  EPA-B21^- 
97-005).  EPA's  statistical  analysis  is 
presented  in  the  Statistical  Support 
Document  for  Proposed  Pretreatment 


Standards  for  Existing  and  New  Sources 
for  the  Industrial  Laundries  Point 
Soui^  Category.  (Hereinafter, 
"Statistical  Support  Dociunent";  EPA 
Report  No.  EPA-821-R-97-006).  EPA's 
environmental  braefits  analysis  is 
presented  in  the  Water  Quality  Benefits 
Analysis  for  Proposed  Pretreatment 
Standards  for  E^dsting  and  New  Sources 
for  the  Industrisl  Laundries  Point 
Source  Category.  (Hereinafter,  "WQBA"; 
EPA  Report  No.  EPA-821-R-97-000). 
These  background  dociunents  are 
available  from  the  Office  of  Water 
Resource  Center,  RC-4100,  at  the  U.S. 
EPA,  Washington.  DC  address  shown 
shove;  telephone  (202)  260-7786  for  the 
voice  mail  publication  request  line. 

Comments  may  be  filed  electronically 
to  Jordsn.X4aitaOep8mail.epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  or  WordPerfect  6.1  file 
avoiding  the  uae  of  special  characters 
and  any  form  of  encryption.  Qectronic 
comments  must  be  identified  by  the 
docket  number  W-97-14  and  must  be 
recrived  by  midnight  of  February  17, 
1906.  Electronic  conunents  tm  this 
notice  msy  be  filed  online  at  many 
Federal  Depository  Lihmies.  No 
confidential  business  information  (CBI) 
shonk)  be  sent  via  e-msil. 


KPA  notes  that  naoy 
the  record  snopeftina  ti 


in 
rule 


(CBQi 
are  not  iachKfad  in  the  lecord 
that  is  avtfaMe  to  tl»  pnbUc  in  the 
Mfater  Dodsst  To  suppmt  ths 
rulenaUng,  EPA  is  pi  iwiiiilli^  certain 
infoimaticm  tai  agBr^stod  fcoi  or  is 

masking  fMdlity  identities  to  preserve 
confidentiaHty  cfains.  PurdMr,  die 

Agsncy  hss  wiAhrid  froa  dtsclaenre 
some  dsta  not  claimsd  as  CBI  because 
releese  (rf  this  infonnation  could 
indirectly  reveal  infonnrtion  clamed  to 
he  confidentiaL 

Some  facility-specific  dsta.  rlatwui^  as 
CBI,  are  availahle  to  the  compeny  that 
submitted  the  information.  To  ensure 
that  all  CBI  is  protected  in  accordance 
with  EPA  r^ulations,  any  reque^  for 
compny^pecific  d^a  should  be 
submitted  to  EPA  on  company 
letterhead  and  signed  by  a  responsible 
official  authorized  to  receive  such  data. 
The  request  must  list  the  specific  data 
requested  and  include  the  following 
statement.  "I  certify  that  EPA  is 
authorized  to  trtmut^  confidential 
business  information  submitted  by  my 
company,  and  that  I  sm  authorized  to 
receive  it" 
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Other  Terms  Used  in  This  Notice 

L  Legal  Anthorfiy 

This  regulation  is  being  proposed 
under  the  authority  of  sections  301 .  304, 
306,  307,  308,  aiul  501  of  the  Clean 
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Water  Act  (CWA).  33  U.S.C  tectioiu 
1311. 1314. 1316. 1317. 1318. and  1361. 

n.  Sommary  ofPiopoaed  Pretreatm— t 
Standards 

EPA  proposes  to  establish 
"Pietreatment  Standards  for  Existing 
Sources"  (PSES).  and  "Pretreatment 
Standards  for  New  Sources"  (PSNS). 
Under  PSES.  EPA  is  proposing 
pretreatment  standards  for  the  entire 
toicility  wastestream  based  on  Chemical 
Precipitation  treatment  of  the  portion  of 
facility  wastewater  generated  by 
laundering  the  industrial  items  only 
(CP-IL).  EPA's  data  shows  that  these 
standards  can  be  met  by  treating  only 
this  portion  of  wastewater.  EPA  finds 
this  option  to  be  the  best  available 
technology  economically  achievable 
based  on  the  data  collected  during 
development  of  the  proposed  rule.  CP- 
IL  also  provides  efCsctive  treatment  to 
minimize/prevent  pass  through  and 
interference  at  POTWs.  Under  PSNS. 
EPA  is  also  proposing  standards  based 
on  Chemical  Precipitation  treatment  of 
the  portion  of  facility  wastewater 
generated  only  by  laundering  of  the 
industrial  items  since  it  is  the  best 
available  demonstrated  technology  for 
pretreatment  and  the  costs  are  not 
projected  to  be  a  barrier  to  entry. 

EPA  is  not  developing  effluent 
limitations  guidelines  and  New  Source 
Performance  Standards  for  direct 
dischargers  because  EPA  has  identified 
no  direct  dischargers  and  there  is  no 
available  information  with  which  to 
accurately  determine  "Best  Available 
Technology  Economically  Achievable" 
(BAT)  or  "Best  Available  Demonstrated 
Control  Technology"  (BADCT) 
performance  for  direct  dischargers. 
Proposed  limitations  based  on 
pretreatment  control  technologies 
would  not  likely  represent  best  available 
technology  or  best  available 
demonstrated  technology  for  direct 
dischargers  because  the  treatment 
technologies  at  existing  industrial 
bundries  that  EPA  evaluated  were  not 
designed  for  treatment  prior  to 
discharging  directly  to  surface  waters. 
The  type  or  design  (j.e..  size)  of 
treatment  would  not  represent  BAT 
because  in  all  cases  facilities  rely  on 
additional  treatment  at  POTWs.  For  the 
pollutants  evaluated  in  this  proposed 
rule,  the  POTWs  biological  treatment 
removes  from  4%-99%  depending  on 
the  pollutant.  Because  EPA  has  not 
identified  any  POTWs  receiving  a  very 
large  proportion  of  their  load  (70-100%) 
from  an  industrial  laundry,  a 
determination  of  direct  discharge 
effluent  limitations  caimot  be 
performed.  Thus.  EPA  is  reserving 
effluent  limitations  guidelines  and 


standards  for  direct  dischargers  in  this 
rulemaking. 

This  proposed  rule  would  not  apply 
to  discharges  from:  on-site  laundering  at 
industrial  facilities,  laundering  of 
industrial  textile  items  originating  from 
the  same  business  entity,  and  facilities 
that  exclusively  launder  linen  items, 
denim  prewasb  items,  new  items  (i.e.. 
items  directly  from  textile 
manufacturers,  not  yet  used  for 
intended  purpose),  any  other  laundering 
of  hotel,  hospital,  or  restaurant  items  or 
any  combination  of  these  items.  This 

Eroposed  rule  would  apply  to  hotel, 
ospital.  or  restaurant  laundering  of 
industrial  textile  items,  in  addition,  this 

C posed  rule  would  not  apply  to 
adering  exclusively  throu^  dry 
cleaning  and  the  oil-only  treatment  of 
mops. 

Tbe  rule  also  wrould  not  apply  to 
certain  small  industrial  laundries;  see 
"Regulated  Entities"  disciission  above, 
industrial  laundries  definition,  and  rule 
text  below. 

Pursuant  to  CWA  section  307(bKl). 
indirect  dischargers  are  required  to 
comply  with  pretreatment  standards  for 
existing  sources  by  three  years  of  the 
effective  date  of  the  final  rule.  For 
purposes  of  this  rule,  indirect 
dischargers  must  comply  with  this  rule 
by  three  years  after  the  date  of 
publication  of  the  final  rule. 

m.  Background 

A.  Qean  Water  Act  Statutory 
RequinmmtM 

The  objective  of  the  Clean  Water  Act 
(CWA)  is  to  "restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters."  CWA 
section  101(a).  To  assist  in  achieving 
this  objective.  EPA  issues  effluent 
limitation  guidelines,  pretreatment 
standards,  and  new  source  performance 
standards  for  industrial  dischargers. 
These  standards  relevant  to  this 
rulemaking  are  siunmarized  here: 

1.  Best  Available  Technology 
Economically  Achievable  (BAT) — 
Section  304(bM2)  of  the  CWA 

BAT  effluent  limitations  guidelines 
apply  to  direct  dischargers  of  toxic  and 
nonconventional  pollutants.  In  general, 
they  represent  the  best  existing 
economically  achievable  performaiu»  of 
plants  in  the  industrial  subcategory  or 
category.  The  factors  considered  in 
assessing  BAT  iiurlude  the  age  of 
equipment  and  hcilities  involved,  the 
process  employed,  potential  process 
changes,  non-water  quality 
enviroiunental  impacts,  including 
energy  requirements,  and  such  factors  as 
the  Administrator  deems  appropriate. 


EPA  retains  considerable  discretion  in 
assigning  the  weight  to  be  accorded 
these  factors.  An  additional  statutory 
factor  considered  in  setting  BAT  is 
economic  achievability.  Generally,  the 
achievability  is  determined  on  the  basis 
of  total  costs  to  the  industrial 
subcategory  and  the  rule's  effect  on  the 
overall  industry  financial  health.  Where 
existing  performance  is  uniformly 
inadequate.  BAT  may  be  transferred 
from  a  diff^nt  subcategory  or  category. 
BAT  may  be  besed  upon  process 
changes  or  internal  controls,  even  when 
these  technologies  are  not  common 
industry  practice. 

2.  New  Source  Performance  Standards 
(NSPS)— Section  306  of  the  CWA 

NSPS  are  besed  on  the  best  available 
demonstrated  control  technology 
(BADCT)  and  apply  to  all  pollutanU 
(conventional,  nonconventional.  and 
toxic).  New  facilities  have  the 
opportunity  to  install  the  best  and  most 
efficient  production  processes  and 
wastewater  tiaatnient  technologiea. 
Under  NSPS.  EPA  is  to  consider  the  best 
demonstrated  process  changes,  in-plant 
controls,  and  end-of-process  control  and 
treatment  technologies  that  reduce 
pollution  to  the  maximum  extent 
feasible.  In  establishing  NSPS.  EPA  is 
directed  to  take  into  consideration  the 
cost  of  achieving  the  effluent  reduction 
and  any  non-water  quality 
environmental  impacts  and  energy 
requirements. 

3.  Pretreatment  Standards  for  Existing 
Sources  (PSES)— Sectitm  307(b)  of  the 
CWA 

PSES  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  the  operation  of 
publicly  owned  treatment  woiks 
(POTWs).  The  CWA  authorizes  EPA  to 
establish  pretreatment  standards  for 
pollutants  that  pass  through  POTWs  or 
interfere  with  treatment  processes  or 
sludge  disposal  methods  at  POTWs. 
Pretreatment  standards  are  technology- 
based  and  analogous  to  BAT  effluent 
limitations  guidelines. 

The  General  Pretreatment 
Regulations,  which  set  forth  the 
framework  for  the  implementation  of 
categorical  pretreatment  standards,  are 
found  at  40  CFR  part  403.  Those 
regulations  contain  a  definition  of  pass 
through  that  addresses  localized  rather 
than  national  ip«t«nrii«  of  pass  through 
and  establish  pretreatment  standards 
that  apply  to  all  non-domestic 
dischargers.  See  52  FR  1586  January  14, 
1087. 
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4.  Pretreatment  Standards  for  New 
Sources  (PSNS)— Section  307(b)  of  the 
CWA 

Like  PSES.  PSNS  are  designed  to 
prevent  the  discharges  of  pollutants  that 
pass  through,  interfere  with,  or  are 
incompatible  with  the  operations  of 
POTWs.  New  indirect  dischargers  have 
the  opportunity  to  incorf>orate  into  their 
plants  the  best  available  demonstrated 
technologies.  The  Agency  considers  the 
same  factors  in  promulgating  PSNS  as  it 
considers  in  promulgating  NSPS. 

5.  Best  Management  Practices  (BMPs) 

Section  304(e)  of  the  CWA  gives  the 
Administrator  the  authority  to  publish 
regulations,  in  addition  to  the  effluent 
limitations  guidelines  and  standards 
listed  above,  to  control  plant  site  runoff, 
spillage  or  leaks,  sludge  or  waste 
disposal,  and  drainage  from  raw 
material  storage  that  the  Administrator 
determines  may  contribute  significant 
amoimts  of  pollutants.  Some  industrial 
laundry  fecilities  have  BMPs  in  place 
and  these  BMPs  are  further  discussed  in 
Sectioiu  DLB.  and  VI.C1.  below  and  in 
more  detail  in  the  Development 
Document 

6.  CWA  Section  304(m)  Requiraments 

Section  304(m)  of  the  CWA  requires 
EPA  to  establish  schedules  for  a) 
reviewing  and  revising  existing  effluent 
limitations  guidelines  and  standards 
and  (ii)  promulgating  new  effluent 
limitations.  On  January  2. 1990.  EPA 
published  an  Effluent  Guidelines  Plan 
(55  FR  80).  in  which  schedules  were 
established  for  developing  new  and 
revised  guidelines  for  sevmal  industry 
categories,  including  the  industrial 
laundries  point  source  category.  Natural 
Resources  Defense  Council,  Inc., 
challenged  the  Effluent  Guidelines  Plan 
in  a  suit  filed  in  the  U.S.  District  Court 
for  the  District  of  Columbia,  (NRDCat 
al  V.  ReiUy,  Qv.  No.  89-2080).  On 
January  31, 1992  the  Court  entered  a 
consent  decree  (the  "304(m)  Decree"), 
which  establishes  schedules  for,  among 
other  things,  EPA's  proposal  and 
promulgation  of  effluent  guidelines  for 
a  number  of  point  source  categories, 
including  the  industrial  launcfries  point 
source  category.  The  most  recent 
Effluent  Guidelines  Plan  Update  was 
published  in  the  Federal  Register  on 
Felmiary  26, 1997  (62  FR  8726).  This 
plan  requires,  among  other  things,  that 
EPA  propose  the  Industrial  Laundries 
Effluent  Limitations  Guidelines  and 
Pretreatment  Standards  by  September 
1997  and  take  final  action  on  the 
Guidelines  and  Standards  by  June  1999. 


B.  Pollution  Prevention  Act 

The  Pollution  Prevention  Act  of  1990 
(PPA)  (42  U.S.C  13101  et  seq.,  Pub  L. 
101-508,  November  5.  1990)  "declares  it 
to  be  the  national  policy  of  the  United 
States  that  pollution  should  be 
prevented  or  reduced  whenever  faasible; 
pollution  that  cannot  be  prevented 
should  be  recycled  in  an 
environmentally  safe  manner,  whenever 
feasible;  pollution  that  cannot  be 
prevented  or  recycled  should  be  treated 
in  an  environmentally  safe  mannwr 
whenever  feasible;  and  disposal  or 
release  into  the  environment  should  be 
employed  only  as  a  last  resort  •  •  ••• 
(Sec.  6602;  42  U.S.C  13101(b)).  In  short, 
preventing  pollution  before  it  is  created 
is  {weferable  to  trying  to  manage,  treat 
or  dispose  of  it  aftw  it  is  created.  The 
PPA  directs  the  Agency  to,  among  other 
things,  "review  regulations  of  the 
Agency  prior  and  subsequent  to  their 
proposal  to  determine  their  effect  on 
source  reduction"  (Sec.  6604;  42  U.S.C 
13103(b)(2)).  This  effluent  guideline  was 
reviewed  for  its  incorporation  of 
pollution  prevention. 

According  to  the  PPA,  source 
reduction  reduces  the  generation  and 
release  of  hazardous  substances, 
pollutants,  wastes,  contaminants  or 
residuals  at  the  source,  usually  within  a 
process.  The  term  source  reduction 
"include[s]  equipment  or  technology 
modifications,  process  or  procedure 
modifications,  reformulation  or  redesign 
of  products,  substitution  of  raw 
materials,  and  improvements  in 
housekeeping,  maintenance,  training  or 
inventory  control.  The  term  "source 
reduction"  does  not  include  any 
practice  which  alters  the  physical, 
chemical,  or  biological  characteristics  or 
the  volume  of  a  h^ardous  substance, 
pollutant,  or  contaminant  through  a 
process  or  activity  which  itself  is  not 
integral  to  or  necessary  for  the 
production  of  a  product  or  the  providing 
of  a  service."  42  U.S.C.  13102(5).  In 
effect,  source  reduction  means  reducing 
the  amount  of  a  pollutant  that  enters  a 
waste  stream  or  that  is  otherwise 
released  into  the  enviroiunent  prior  to 
out-of-process  recycling,  treatment,  or 
disposal. 

B'A  has  undertaken  several  pollution 
prevention  related  activities  involving 
the  industrial  laundries  industry.  Part  of 
the  efforts  wen  Agency  wide,  including 
the  Office  of  Reseuch  and  Development 
(ORD)  and  EPA's  Region  9.  while  othw 
efforts  were  included  as  part  of  the 
engineering  studies  in  the  development 
of  the  proposed  rule. 

The  Agency-wide  efforts,  called  the 
Industrial  Pollution  Prevention  Project 
(IP3).  were  multi-media  and  examined 


how  industrial  pollution  prevention  can 
be  incorporated  into  EPA's  r^ulatory 
framework  and  how  the  pollution 
prevention  ethic  can  be  promoted 
throughout  industry,  the  public  and 
government.  A  report  summarizing  the 
results  of  these  efforts,  entitied 
"Summary  Report  of  the  Industrial 
Pollution  Prevention  Project  (IP3)." 
EPA-820-R-95-O07,  July  1995,  included 
the  results  of  two  case  studies  involving 
industrial  laundries.  More  detailed 
disciissions  of  the  two  studies  are 
contained  in  the  individual  reports, 
"Pollution  Prevention  at  Industrial 
Laundries:  Assessment  Observations 
and  Waste  Reduction  Options."  EPA- 
820-R-95-010.  Jjily  1995.  and 
"Pollution  Prevention  at  Industrial 
Laundries:  A  Collaborative  Approach  in 
Southern  California."  EPA-820-R-95- 
012.  These  studies  identified  a  number 
of  "best  management  practices"  (BMP's) 
and  water  and  energy  savings 
technologies  as  potential  pollution 

f>revention  practices  at  industrial 
sundries. 

Similarly,  diuing  the  engineering 
study  phase  of  the  development  of  the 
proposed  rule,  a  number  of  potential 
pollution  prevention  practices  and 
technology  applications  were  identified. 
Discussion  of  the  pollution  prevention 
technologies  and  practices  and  their 
uses  with  respect  to  this  proposed  rule 
are  contained  later  in  Section  VI  of  this 
preamble  and  in  the  Development 
Document. 

C.  Industrial  Laundries  Definition 

An  industrial  laundry  is  any  facility 
that  launden  industrial  textile  items 
from  off-site  as  a  business  activity  (i.e.. 
launders  industrial  textile  itons  for 
other  business  entities  for  a  fee  or 
through  a  cooperative  arrangement). 
Either  the  industrial  laundry  facility  or 
the  off-site  customer  may  own  the 
industrial  laundered  textile  items.  Tbis 
definition  includes  textile  rental 
companies  that  perform  laundering 
operations.  For  this  proposed  rule, 
laundering  means  washing  with  water, 
including  water  washing  following  dry 
cleaning.  This  proposed  rule  would  not 
apply  to  laimdering  exclusively  through 
diy  cleaning.  Industrial  textile  items 
include,  but  are  not  limited  to 
industrial:  shop  towels,  printer  towels/ 
rags,  furniture  towels,  rags,  mops,  mats, 
rugs,  tool  covers,  fender  covers,  dust- 
control  items,  gloves,  buffing  pads, 
absorbents,  uniforms,  filters  and  clean 
room  garments.  If  any  of  these  items  are 
used  by  hotels,  hospitals,  or  restaurants, 
th^  are  not  industrial  items. 

llie  proposed  rule  would  not  apply  to 
discharges  from:  on-site  laundering  at 
industrial  fecilities.  laundering  of 
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industrial  textile  items  originating  from 
the  same  business  entity,  and  facilities 
that  exclusively  launder  linen  items, 
denim  prewaah.  new  items  (i.e.  items 
directly  from  textile  manufactiuers.  not 
yet  used  for  intended  purpose),  any 
other  laundering  of  hotel,  hospital,  or 
restaurant  items  or  any  combination  of 
these  items.  This  proposed  rule  would 
apply  to  hotel,  hospital,  or  restaurant 
laundering  of  industrial  textile  items.  In 
addition,  this  rule  would  not  apply  to 
discharges  from  the  oil-only  treatment 
of  mops. 

The  focus  of  this  rule  is  on  industrial 
laundries  that  function  independently 
of  other  industrial  activities  that 
generate  wastewater.  The  reason  EPA  is 
excluding  bom  applicability  on-site 
laundries  is  that  EPA  Ijelieves  it  is  more 
appropriate  to  address  on-site  laimdry 
discharges  at  industrial  tacilities  as  part 
of  the  effluent  from  the  CKility  as  a 
whole,  for  several  reasons.  First,  many 
such  facilities  commingle  laundry 
wastewater  with  wastewater  from  other 
processes.  Second.  EPA  anticipates  that 
contaminants  removed  from  laundered 
items  can  best  be  treated  with  process 
wastewater  containing  similar 
contaminants.  EPA  has  already 
established  effluent  limitations 
guidelines  and  standards  for  51 
industries  (see  Development  Document). 
These  regulations  generally  apply  to 
wastewater  generated  from  these 
industries,  including  on-site  laundering. 
For  example,  the  OCPSF  effluent 
guidelines  control  discharges  bom 
garment  laundering  at  OCPSF  facilities. 
For  industries  not  yet  covered  by 
effluent  limitations  guideline*  and 
standards,  it  makes  sense  to  examine 
these  industries  and  the  wastewater 
treatment  processes  at  these  industrial 
facilities  in  the  context  of  the  entire 
industrial  facility,  not  just  the 
laundering  portion  of  the  facility. 
Addressing  on-site  laundering 
discharges  along  with  other  industrial 
discharges  in  an  industry  allows  EPA  to 
examine  all  of  the  production  and 
processing  equipment  used  by  the 
industry,  all  of  the  discharges  in  an 
industry,  all  the  potential  wastewater 
treatment  applicable  to  the  industry, 
and  all  of  the  economic  impacts  of  any 
such  national  regulation  for  the 
industrial  subcategory  as  a  whole.  This 
is  consistent  with  EPA's  efforts  to  make 
common-sense  regulatory  decisions. 
EPA  has  also  considered  concerns 
•xpnaaed  by  industrial  launderers  that 
by  excluding  on-site  laundering  of 
industrial  items.  EPA  baa  created  an 
incentive  for  businaaaas  to  switch  bom 
using  industrial  launderers  covered  by 
the  rule  to  on-site  laundering.  EPA  does 
not  believe  this  will  happen  because  the 


average  increased  price  per  pound  of 
laundering  as  a  result  of  the  proposed 
rule  ($0,003  per  pound)  is  so  small  that 
the  cost  of  buying  the  equipment  and 
operating  the  equipment  on-site  (capital, 
operation  and  inaintenance  Including 
labor,  chemicals,  water)  to  do  on-site 
laundering  rather  than  using  industrial 
launderers  would  not  be  justified. 
Furthermore,  an  increase  in  pollutant 
loads  at  the  facility  may  necessitate 
additional  changes  in  the  facility's 
NPDES  permit  if  it  is  a  direct  discharser 
or  its  pretreatment  permit  issued  by  the 
local  POTW  if  it  is  an  indirect 
discharger.  See  Section  8  of  the  EA  and 
Chapter  6  of  the  Development 
Document. 

EPA  also  looked  at  the  types  of  items 
that  were  water  washed  to  determine  if 
any  specific  items  should  be  excluded 
from  regulation.  EPA  reviewed  the 
available  data  to  determine  differences 
in  types  of  items  laundered,  and 
determined  that  wastewater 
characteristics  of  denim  prewaah  items 
and  linen  items  are  significantly 
different  from  the  wastewater 
characteristics  of  industrial  items,  based 
on  a  statistical  comparison  of  untreated 
wastewater  pollutant  concentrations. 
The  pollutant  concentrations  in 
wastewater  from  laundering  denim 
prewash  items  and  linen  items  are  lower 
on  average  than  industrial  item 
wastewater  concentrationa.  The  ■ 
available  data  indicate  that  the  pollutant 
concentrations  are  lower  for  denim 
prewash  items  and  linen  items,  and 
POTWs  can  adequately  treat  wastewater 
streams  generated  from  these  typea  of 
items.  Therefore.  EPA  is  excluding 
facilities  dischaiipng  100  percent  denim 
prewash  items  and  linen  item 
wastewater  from  the  scope  of  this 
proposed  rule. 

EPA  is  excluding  new  items  from 
regulation  since  these  items  are 
laundered  prior  to  being  used  for  their 
intended  purpose  and  therefore  may  not 
contain  pollutants  at  concentrations  that 
are  incompatible  virith  or  interfiare  with 
POTWs. 

The  rule  also  would  not  apply  to 
certain  small  facilities;  see  "Regulated 
Entities"  discussion  above  and  rule  text 
below. 

D.  Summary  of  Public  Participation 

EPA  encouraged  full  public 
participation  in  developing  the 
proposed  rule.  During  tbe  data  gathering 
activities  that  preceded  development  of 
the  proposed  rule.  EPA  met  with 
industry  trade  associations,  state  and 
local  govenunents.  and  industrial 
laundry  and  linen  facilities.  EPA  has 
also  participated  in  numerous  industry 
talks  and  meetings-  To  further  public 


participation  on  this  rule,  on  March  4, 
1997.  EPA  held  a  public  meeting  about 
the  content  and  status  of  the  proposed 
regulation.  The  meeting  was  annoiuced 
in  the  Federal  Register  (62  FR  3840; 
January  27. 1997)  and  information 
packages  were  distributed  at  the 
meeting.  The  public  meeting  also  gave 
interested  parties  an  opportiinity  to 
provide  information,  data,  and  ideas  or 
comments  on  key  issues. 

During  the  development  of  the 
proposed  rule.  EPA  sent  a  screener 
questionnaire  to  assess  the  number  of 
facilities  that  could  potentially  be 
considered  industrial  laundries,  and 
followed  this  with  a  detailed 
questionnaire  to  a  stratified  random 
sample  of  the  industry  under  authority 
of  section  308  of  the  CWA.  During  the 
deaign  of  the  detailed  questionnaire, 
EPA  met  with  industry  trade 
associations  to  discuss  EPA's  plana  to 
issue  a  questioimaire:  and  diatributed 
sevnal  drafts  of  the  questionnaira  to 
both  the  industry  trade  associations  and 
the  Natural  Resources  Defense  Council, 
Inc.,  for  review  and  comment  The 
detailed  questionnaire  was  subsequently 
.  completed,  reviewed  and  approvwi  by 
the  Office  of  Management  and  Budget 
(OMB)  and  sent  to  industrial  laundiry 
facdlitiea.  Two  trade  associations,  the 
Textile  Rental  Services  Association  of 
America  (TRSA)  and  Uniform  and 
Textile  Service  Association  (UTSA)  sent 
letters  to  OMB  supporting  EPA's  daU 
collection  efforts,  particulariy  the 
detailed  questionnaire.  EPA  held 
workshops  for  the  public  on  how  to 
complete  the  detailed  questionnaire. 

EPA  also  sent  a  screener 
questionnaire  to  hotels,  hospitals,  and 
prisons  to  assess  whether  these  facilities 
should  be  included  in  the  scope  of  the 
industrial  laundries  regulation.  Alao, 
following  receipt  of  the  detailed 
questionnaire  responses  and  as  f>art  of 
the  technology  performance  data 
gathering  effort.  EPA  requested  detailed 
monitoring  data  from  37  facilities  that 
had  already  received  the  detailed 
questionnaire  so  that  data  specific  to 
these  facilities  could  be  evaluated  as 
part  of  EPA's  analyses. 

IV.  Deacription  of  the  Indnstiy 

Industrial  laimdry  facilities  are 
located  in  all  50  states  and  all  10  EPA 
regions.  By  State,  the  largest  number  of 
industrial  lauiidries  are  in  California.  By 
EPA  Region,  the  largest  concentration  of 
industrial  laundries  is  in  Region  V.  Most 
of  the  industrial  laundering  facilities  are 
in  large  urban  areas.  EPA  estimates  that 
there  are  1,747  facilities  nationwide. 

Industrial  laundries  vary  in  size  from 
one-  or  two-person  facilities  to  large 
corporations  that  operate  many  facilities 
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with  hundreds  of  employees 
nationwide.  Annual  Laimdry  production 
per  facility  ranges  from  44.100  to 
32,620,000  poimds. 

Facilities  launder  most  items  using 
water  washing.  Water  washing  involves 
washing  items  in  water.  Some  facilities 
launder  items  using  dry  cleaning,  which 
involves  washing  items  in  an  organic 
solvent  Facilities  that  only  dry  clean 
(with  solvent  washing]  are  not  covered 
by  this  proposed  rule.  Dry  cleaning  is 
not  a  water  washing  process  and 
generates  littie.  if  any,  wastewater, 
Qierefore  EPA  excluded  this  process 
from  this  proposed  rule.  The  pollutants 
generated  in  the  dry  cleaning  opwation 
are  recovered  from  the  solvent  through 
distillation  and  then  disposed  of  off-site 
as  a  hazardous  waste.  Air  emissions 
from  dry  cleaning  may  be  controlled  by 
EPA  in  Maximum  Acluevable  Control 
Technology  (MACT)  standards  issued 
under  the  Clean  Air  Act  In  some  cases, 
facilities  combine  the  two  processes  to 
wash  items  that  have  large  amounts  of 
both  %vater  soluble  and  organic-solvent 
soluble  soils.  When  water  washing  and 
dry  cleaning  are  performed  in  series 
without  drying  the  items  between  the 
solvent  and  water  phases,  the  process  is 
called  dual-phase  washing.  The  order  in 
which  these  processes  are  performed 
depends  on  the  solvent  used,  type  of 
soU,  and  drying  eneigy  requirements. 
Typically,  in  dual-phase  washing,  the 
solvent  waah  occurs  prior  to  the  water 
wash;  none  of  the  facilities  responding 
to  the  detailed  questionnaire  reported 
perfuming  water  washing  followed  by 
solvoit  Mraah.  Facilities  performing 
dual-phase  washing  of  industrial  items 
are  covered  by  this  proposed  rule  if  they 
process  industrial  textile  items. 

At  some  facilities,  dust  mops  are  not 
water  washed,  but  are  cleaned  and 
tTBatsd  with  heated  oil  instead  of  «rater. 
After  cleaning,  the  oil  is  extracted  from 
the  mops,  leaving  them  coated  with  the 
deaired  quantity  of  oil.  Since  the  oil 
treatment  of  mopa  is  not  a  water 
waahing  proceas  and  generates  no 
wastewater.  EPA  excluded  diis  process 
from  this  proposed  regulation. 

A  mors  detailed  doKription  of  the 
indtistry  is  included  in  the  Industrial 
Laundries  Development  Document 
contained  in  the  record  for  this 
proposed  rule. 


V.  SomBsaiy  ofData  Gathering  Eflbrls 

EPA  has  collected  data  from  various 
sources.  EPA  has  collected  industry- 
supplied  data  from  industrial  laundriea 
through  the  screener  questionnairea, 
detailed  questionnairea  and  the  detailed 
monitoring  data  requests.  EPA  has  also 
collected  data  through  site  visits  and 
sampling  activities.  EPA  distributed  a 


screener  questioimaire  in  1993  and  a 
supplemental  screener  questionnaire  in 
1994  to  develop  the  scope  of  the  rule, 
identify  the  population  of  the  industry, 
and  select  facilities  to  receive  the  more- 
detailed  questionnaire.  Also,  in 
response  to  comments  from  industrial 
laundry  and  linen  trade  associations. 
EPA  miailed  100  screener  questionnaires 
in  January  1995  to  hospitals,  hotels,  and 
prisons,  which  potentially  operate  on- 
site  laundries. 

The  industrial  laundries  industry 
detailed  questionnaires  were  sent  to  a 
stratified  random  sample  of  facilities 
that  were  identified  from  two  sources: 
Trade  association  maHing  lists  and 
information  obtained  frtun  Dun  & 
Bradstreet  These  sources  produced  a 
list  of  3.726  possible  facilities 
generating  industrial  laundry 
wastewater.  Based  on  responses  to  the 
screener  questionnaires,  EPA  estimated 
there  were  1.960  facilities  generating 
industrial  laundry  wastewater. 

To  ititnimigw  tluB  burden  on  the 
respondents  to  the  trade  association 
screener  questionnaire,  EPA  chose  to 
send  detailed  questionnaires  to  only  a 
selected  sample  group  of  facilities.  EPA 
grouped  facilities  by  the  type  of  items 
they  laundwed,  thedr  1992  revenues, 
and  the  type  of  wastewater  treatment 
they  had  in  place.  The  Dun  &  Bradstreet 
detailed  questionnaire  (which  was 
identical  to  the  trade  association 
detailed  questionnaire  in  content)  was 
based  on  groupings  of  Standard 
Industrial  Clawification  codes  of  7218 
(industrial  laundering)  and  7213  (linoi 
supply  servicing).  This  technique  is 
known  as  stratification  of  the 
population.  Depending  on  the  number 
of  facilities  within  the  strata.  EPA  rtther 
cnosused  or  chose  a  random  sample  of 
iarilities  within  each  strata.  The«hosen 
facilities  were  given  survey  weights 
based  oa  a  fadnty's  probability  of 
selectfon.  If  the  stratum  was  censused, 
those  fiMdlities  npnaeai  themselves 
only.  Othenrise,  the  facility  is  given  a 
survey  weight  that  allows  them  to 
represent  themselves  and  other 
facilities,  within  that  stratimi,  that  were 
not  selected  to  receive  a  detailed 
questionnaire. 

Of  the  1,960  facilities  generating 
industrial  laundry  wastewater,  255 
received  detailed  questionnaires  and 
were  used  to  develop  survey  vveights. 
After  analjrzing  responses  to  the 
questioimaires,  EPA  choae  to  exclude 
facilities  that  launder  100%  linen  items. 
EPA  was  left  with  193  complete 
responses  representing  1,747  industrial 
laundry  facilities  nationwide.  After 
examining  economic  impacts,  Q>A  then 
decided  to  exclude  existing  facilities 
that  launder  less  than  one  million 


pounds  of  incoming  laundry  pet 
calendar  year  and  less  than  255.000 
pounds  of  shop  and/or  printer  towels/ 
ra^  per  calendar  year.  Therefore.  EPA 
estimates  the  total  number  of  facilities 
that  currenUy  would  be  subject  to  the 
standards  in  this  proposed  rule  to  be 
1,606  facilities.  Ail  analyses  of  impacts 
of  the  rule  are  based  on  193 
questionnaire  respondent  facilities  and 
then  the  survey  weight  is  applied  to 
develop  national  estimates  for  all 
facilities.  See  the  Statistical  Support 
Document  for  the  Industrial  Laundries 
Pretreatment  Standards  for  additional 
information  on  the  development  of 
survey  weights. 

The  responses  to  the  detailed 
questionnaires  provided  EPA  with 
detailed  technical,  economic,  and 
financial  information  from  industrial 
laundry  and  linen  supply  facilities.  EPA 
used  the  information  reported  to 
develop  an  industry  profile,  characterize 
industry  production  and  water  use; 
develop  pollutant  loadings  and 
reductions  estimates,  and  develop 
compliance  cost  estimates. 

In  1995,  EPA  mailed  out  37  requests 
for  detailed  monitoring  data  to  a 
selected  group  of  industrial  laundries. 
EPA  identified  this  selected  group  of 
facilities  because  they  indicated  in  their 
initial  responses  in  the  detailed 
questionnaires  that  they  had  available 
monitoring  data  that  EPA  detennined 
might  be  useful  in  characterizing 
performance  of  certain  treatment 
technologies.  EPA  has  also  collected 
data  through  site  visits  and  sampling 
activities.  EPA  conducted  more  than  30 
site  visits  between  1992  and  1997  to 
collect  information  about  industrial 
laundry  processes,  water  use  practices, 
pollution  preventfon  practices, 
wastewater  treatment  technologies,  and 
waste  disposal  methods.  EPA  conducted 
eight  sampling  episodes  to  characterize 
industrial  laund^  wastewaters  and  to 
assess  treatment  technology 
effectiveness.  A  morn  detailed 
description  of  these  data  coUectioo 
efforts  can  be  found  in  Chapter  3  of  the 
Industrial  Laundries  Development 
Doctmunt 

VI  ITimilnpeHiiit  iif  Ihn  FielieelHiiinl 
Standards 

A.  Wasteymter  Characteristics 

Industrial  laundry  facilities  generate 
iwastewater  discharges  from  water 
washing  industrial  textile  items.  All  of 
the  farrflities  identified  in  the  data 
gathering  phase  of  this  rxilemaking  were 
found  to  be  indirect  dischargers  ud 
discharge  all  laimdry  process 
wrastewater  to  publicly  owned  treatment 
w(vks. 
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The  detailed  quesUonnairat  requested 
information  on  the  types  of  analjrtss 
tested  during  wsstewater  sampling 
activities  performed  at  the  Eacilities  in 
1993.  The  facilities  reported  anslytes  in 
the  following  categories:  oil  and  grease/ 
total  petroleum  hydrocarbons  (OAG/ 
TPH).  conventional  pollutants,  metals, 
omnics,  and  pesticides. 

Based  on  data  collected  through  the 
detailed  questionnairaa  and  MBpling 
and  anaiyria  of  industry  wastewater. 
EPA  haadelatmined  that  67%  of  the 
total  industry  raw  wastewater  toxic 
pollutant  loading  is  generated  from 
laundering  of  shop  and  printer  towels. 
Shop  and  printer  towels  represent  80% 
of  the  raw  wastewater  toxic  pollutant 
loading  from  industrial  laundry  items. 

B.  Selection  of  Pollutant  Pammeten  To 
Be  Regulated 

1.  Pollutants  Regulated 

EPA  collected  data  to  determine  the 
conventional,  toxic/priority,  and 
nonconventional  pollutants  present  in 
industrial  laundries  wastewaters.  EPA 
analyzed  industrial  laimdries 
wastewater  for  315  pollutants  consisting 
of  four  conventional,  98  toxic  or 
priority,  and  213  nonconventional 
organic  and  metal  pollutants,  during  the 
1993-1996  industrial  laundllaa 
sampling  program.  This  sactinn  of  the 
preamble  discusses  how  EPA 
determined  the  pollutants  to  be 
regulated  under  the  selected  option. 
Other  options  have  the  same  list  of 
regulated  pollutants,  although  EPA's 
rationale  for  regulating  these  pollutants 
varies  depending  on  the  option.  This  is 
discussed  in  Chapter  7  of  the 
Development  Document. 

EPA  reduced  the  list  of  315  poUutanU 
to  72  pollutants  for  further 
considcrration  for  control  using  the 
following  criteria:  eliminating 
pollutants  never  detected  in  laundry 
wastewater,  pollutants  detected  only  a 
small  percentage  of  the  time  in  laundry 
wastewater  (less  than  10%  of  the  time), 
pollutants  detected  in  source  water  at 
concentrations  similar  to  concentrations 
in  laundry  wastewater,  pollutants 
analyzed  for  screening  purposes,  but  not 
analysed  in  a  quantitative  manner  due 
to  a  lack  of  acceptable  analjrtical 
methods,  and  pollutants  likely  to  be 
adequately  regulated  on  a  case-by-case 
b(uis  by  POTWs  using  the  current 
regulations  on  controlling  pass  through 
and  interference.  (See  Develofmient 
Document,  Chapter  7). 

For  the  selected  option  (CP-IL),  the  72 
pollutants  were  subsequently  reduced  to 
59  pollutants  by  eliminating  n-alkanes 
(11  separate  pollutants),  which  make  up 
part  of  TPH  as  measured  by  SGT-HEM. 


as  well  as  two  pollutants  used  as 
treatment  chemicals  (Aluminum  and 
Iron).  EPA  also  eliminated  31  pollutants 
from  regulation  because  these  pollutants 
are  not  removed  by  the  treatment 
technology  for  the  selected  option  or 
because  these  pollutants  were  present 
below  treatable  concentrations  in 
wastewaters  influent  to  the  treatment 
system  and  therefore  would  not  be 
substantially  removed  by  the  treatment 
technology.  For  piuposes  of  this  rule, 
EPA  considers  treatable  concentrations 
to  be  greater  than  10  times  the  method 
detection  level.  Baaed  on  these  analyses, 
this  left  EPA  with  26  pollutants  under 
consideration  for  regulation. 

Before  proposing  pretreatment 
standards,  EPA  examines  whether  the 
pollutants  discharged  by  the  industry 
pass  through  a  POTW  to  waten  of  the 
U.S.  or  interfere  with  the  POTW 
operation  or  sludge  disposal  practices. 
Generally,  in  determining  whether 
pollutants  pass  through  a  POTW.  EPA 
compares  the  percentage  of  the 
pollutant  removed  by  tirell-operated 
POTWs  achieving  secondary  treatment 
with  the  percentage  of  the  pollutant 
removed  by  facihties  meeting  BAT 
effluent  limitations.  In  this  case,  where 
only  pretreatment  standards  are  being 
considered,  EPA  compared  the  POTW 
removals  with  removals  achieved  by 
Indirect  dischargers  using  the  candidate 
technology  that  satisfies  the  BAT 
facton.  For  specific  pollutants,  such  as 
volatile  organic  compounds  or  highly 
biodegradable  compounds,  EPA  may 
use  oUier  means  to  determine  pass 
through.  For  volatile  compounds,  a 
volatile  override  test  based  on  the 
Hemy's  Law  Constant  is  used  to 
determine  pass  through.  If  a  pollutant 
has  a  Henry's  Law  Constant  greater  than 
2.4  X  10-5  atm-m  '/mole,  it  is  generally 
determined  to  pass  through  because  it  is 
assumed  to  be  sufficiently  volatile  such 
that  a  significant  portion  of  the 
compound  would  not  be  treated  by  the 
POTW.  For  highly  biodegradable 
compounds,  the  pass  through 
determination  may  be  conducted  using 
engineering  modeling. 

The  primary  source  of  POTW  data 
was  the  Fate  of  Priority  Pollutants  in 
Publicly  Owned  Treatment  Works  (also 
known  as  the  50  POTW  Study).  Since 
the  50  POTW  Study  did  not  cover  all 
the  pollutants  detected  in  industrial 
laundry  wastewater,  EPA  used 
additional  data  from  the  Risk  Reduction 
Engineering  Laboratory  (RREL) 
daUbase.  llie  RREL  database  EPA  used 
included  data  relating  to  activated 
sludge  and  aerated  lagooiu  reflecting 
POTW  secondary  treatment  from 
domestic  and  industrial  wastewater 
sources. 


EPA  eliminated  three  conventional 
pollutants  (OftG,  BOD,  and  TSS)  from 
regulation  without  conducting  the 
percent  removal  comparison  because 
EPA  believes  POTWs  adequately  treat 
these  parameters  in  the  concentrations 
found  in  IL  wastewaters.  Thus,  theae 
parameters  are  deemed  to  not  pass 
through.  EPA  conducted  the  pass 
through  analysis  on  the  remaining  25 
pollutants. 

For  this  proposed  rule,  the  percent 
removal  comparison  between  indirect 
dischargera  using  the  candidate  PSES- 
BAT  technology  and  POTWs  and  the 
volatile  override  test  wrere  used  to 
determine  pass  through.  Since  EPA  has 
not  identified  any  direct  dischargers, 
EPA  used  PSES  percent  removals  for 
evaluating  pass  through.  EPA  finds  that 
a  pollutant  passes  through  when  the 
average  percentage  removed  nationwide 
by  well-operated  POTWs  (those  meeting 
secondary  treatment  requirements)  is 
less  than  the  percentage  removed  by 
facilities  meeting  candidate  PSES 
standards  for  that  pollutant 

EPA  eliminated  POTW  and  PSES  data 
from  the  analysis  where  the  influent 
levels  for  the  pollutant  were  less  than  10 
times  the  metnod  detection  level 
because  EPA  reasoned  that  low 
removals  may  simply  reflect  low 
influent  rather  than  ineffective 
treatment  For  pollutants  for  which 
none  of  the  POTW  influent 
concentrations  exceeded  10  times  the 
method  detection  level,  in  order  to 
conduct  the  analysis  using  the  50  POTW 
Study.  EPA  modified  its  editing  criteria 
to  eliminate  data  where  the  influent 
values  were  less  than  20  |ig/L  or  the 
method  detection  level.  EPA  selected  20 
)ig/L  or  the  method  detection  level 
because  for  pollutants  with  low  influent 
concentrations,  i.e..  less  than  20  mfh  or 
the  method  detection  level,  the  effluent 
concentrations  wen  consistently  below 
the  detection  level  and  could  not  be 
precisely  quantified. 

EPA  then  averaged  the  remaining 
influent  data  and  the  remaining  effluent 
data.  The  percent  removals  achieved  for 
each  pollutant  were  determined  from 
these  averaged  influent  and  effluent 
levels.  This  percent  removal  was  then 
compared  to  each  of  the  PSES  treatment 
technology  options. 

Of  the  25  pollutants  that  were 
evaluated,  23  were  found  to  pass 
through.  A  more  detailed  description  of 
the  results  of  the  pass  through  analysis 
is  provided  in  Chapter  7  of  the 
Development  Dociiment 

The  remaining  23  pollutants  were 
reviewed  in  an  attempt  to  streamline  the 
control  and  compliance  process.  To  do 
this.  EPA  determined  whether  certain 
pollutants  could  serve  as  "indicator" 
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pollutants  for  othere.  Because  many  of 
the  pollutants  originate  from  similar 
sources  and  have  similar  treatability 
properties,  setting  standards  for  some 
"indicator"  pollutants  would  effectively 
control  a  broader  set  of  pollutants. 
Based  on  this  analysis.  EPA  determined 
that  setting  limits  for  1 1  pollutants, 
would  control  the  remaining  23 

S>llutants.  The  list  of  11  pollutants  is  as 
flows:  SGT-HEM.  Copper,  Lead,  Zinc, 
Bis(2-Ethylhexyl)  Phthalate. 
Ethylbenzene,  Naphthalene. 
Tetrachloroethene.  Toluene.  m-Xykme 
and  oftp-Xylene.  The  limitations  for  the 
Xylenes  parameters  contained  in  the 
proposed  rule  are  based  on  data 
obtained  from  EPA  sampling  episodes 
using  EPA  Method  1624  and  detailed 
monitoring  questioimaires  which 
reported  EPA  Method  624  which  an 
contained  in  Part  136  but  not  identified 
for  use  in  measuring  Xylenes.  A  more 
detailed  description  of  the  selection  of 
the  regulated  pollutants  and  the 
pollutants  controlled  by  r^ulation  of 
theae  pollutants  is  in  Qupter  7  of  the 
Development  Document 

EPA  is  proposing  to  establish  PSES 
and  PSNS  diet  would  ragulata  SGT- 
HEM  as  an  indicator  pollutant 
controlling  the  discharge  of  toxic  and 
nonconventional  pollutants.  Chemical 
precipitation  technology  has  shown  tiut 
the  SGT-HEM  limitation  is  a  good 
indicator  reflecting  the  correct  operation 
of  the  control  technology  that  results  in 
removals  of  both  organic  and  metal 
compounda.  EPA  is  r^ulating  SGT- 
HEM  rather  than  total  recoverable  oil 
and  grease  since  SGT-HEM  more  closely 
corresponds  to  the  toxic  portion  of  oil 
and  grease  in  industrial  laundry 
wastewaten.  wdiile  POTWs  can 
generally  treat  the  other  portions  of  oil 
and  grease  consisting  of  v^etable  oils, 
animal  fats,  soaps,  etc.  Also,  since 
petroleum-based  oils  degrade  slowly  at 
the  POTWs.  if  sufficient  quantities  exist 
in  the  influent  it  can  pass  through  the 
treatment  plant  as  discussed  in 
Pretreatment  of  Industrial  Wastes 
prepared  by  the  Water  Environment 
Federation.  1994.  The  SGT-HEM 
measurement  used  to  develop  the 
limitations  is  based  on  the  proposed 
analytical  method  1664  (Silica  Gel 
Treated  N-Hexane  Extractable  Material; 
"SGT-HEM")  (61  FR  1730;  January  23. 
1996)  and  not  on  the  current  method 
contained  in  40  CFR  Part  136.  which 
uses  freon  extraction.  The  data  collected 
from  the  detailed  monitoring 
questionnaires  are  based  on  the  currant 
Part  136  method  of  measuring  TPH, 
while  the  EPA  sampling  data  are  based 
on  the  proposed  Method  1664.  which 
measures  SGT-HEM.  EPA  proposes  to 


regulate  SGT-HEM  based  on  calculating 
limitations  with  EPA  sampling  data 
only.  EPA  is  soliciting  comment  or 
infornution  on  any  additional  data 
regarding  the  use  of  this  analytical 
method. 

EPA  is  also  regulating  SGT-HEM 
based  on  interference.  Petroleum-based 
oils  have  a  low  rate  of  biod^redation  at 
the  POTWs.  These  oils  tend  to  coat  the 
biological  organisms,  preventing  or 
reducing  oxygen  transfer  and 
degradation  of  other  organics  as 
discussed  in  Pretreatment  of  Industrial 
Wastes  prepared  fay  the  Water 
Environment  Fedwation,  1994. 
Pretreatment  coordinators  have 
indicated  that  interference  can  be  a 
problem  at  POTWs  as  discussed  further 
in  Section  DC.G. 

2.  Pollutants  Not  Regulated 

Tables  7-3,7-4,  and  7-5  in  Chapter  7 
of  the  Development  Document  list  the 
pollutants  EPA  proposes  not  to  regulate 
and  the  bases  for  these  decisions. 

C.  AvailtMe  TYeatment  Technolo^s 

1.  Current  Practice 

Facilities  in  the  detailed 
questionnaire  reported  having  a  range  of 
wastewater  treatment  aqmpment  from 
no  treatment  to  well-oper^ed  nhamirjil 
Precipitation  (CP)  or  Dissolved  Air 
Flotation  (DAF)  systems.  Many 
industrial  laundry  fecilitias  currentiy 
have  no  treatment  (approx.  87%). 
Although  many  facilities  have  no 
treatment  some  facilities  have  reported 
that  they  have  best  management 
practices  in  place  to  limit  pollution. 
Many  laundries  have  adopted  the 
practice  of  requiring  incoming  laundry 
to  have  no  free  liquids.  Liquids  may  be 
removed  through  various  nMirh«ni«m«  at 
the  laundry  or  by  the  customer  (e.g., 
hand  wringing,  mechanical  wringing,  or 
centrifu^mg). 

EPA,  based  on  responses  to  the 
detailed  questionnaire,  considered 
several  technologies  to  develop 
standards  for  this  industry.  The  major 
wastewater  treatment  technologies 
reported  included:  Chwmir^l  Emulsion 
Breaking  (CEB).  DAF,  and  CP.  Other 
technologies  reported  included: 
screening,  equalization,  gravity  settling, 
sludge  dewatering,  pH  adjustment 
ultn£ltration,  centrifugation,  filtration, 
oil/water  separation,  carbon  adsorption, 
air  stripping  and  vacuum  degassing.  In 
addition,  fiocilities  reported  ^hy  cleaning 
and  steam  tumbling  as  in-process 
treatment  technologies  to  remove 
pollutants  from  items  prior  to  water 
washing. 

During  the  site  visit  and  field 
sampling  phase  of  the  proposed  rule 


development  and  as  follow  up  to 
responses  in  the  detailed 
questionnaires.  EPA  identified  three 
major  technologies  for  further 
evaluation.  These  major  technologies, 
CEB,  DAF  and  CP  are  described  below. 
CEB  is  used  primarily  to  remove  oil 
and  grease,  as  well  as  other  related 
pollutants,  from  process  wastewater 
streams.  C^  is  effective  in  treating 
wastewater  streams  having  stable  oil-in- 
water  emulsions.  The  treatment  consists 
of  lowering  the  pH  of  the  wastewater  to 
break  the  emulsions,  and  skimming  the 
surface  of  the  water  to  remove  the 
floating  substances. 

DAF  is  used  to  remove  suspended 
solids,  oil,  and  some  dissolved 
pollutants  from  process  wastewater. 
DAF  treatment  involves  coagulating  and 
flocculating  the  solids  and  oil  and 
grease  and  then  floating  the  resulting 
floe  to  the  surface  using  pressiuizad  air 
ii^ected  ii^  the  unit  and  removing  the 
floating  material.  Some  DAF  systems 
also  have  the  means  to  remove  material 
that  setties  to  the  bottom  of  the  tank  on 
a  continuous  basis. 

CP  is  used  to  remove  dissolved 
pollutants  from  process  wastewater. 
Precipitation  aids,  such  as  lime,  work  by 
reacting  with  the  cations  (e.g.,  metals) 
and  some  anions  to  convert  them  into 
an  insoluble  form  (e.g.,  metal 
hydroxides).  The  pH  of  the  wastewater 
also  affects  how  much  pollutant  mass  is 
precipitated,  as  poUutants  precipitate 
mora  efficiendy  at  diffarent  pH  ranges. 
Coagulation  and  flocculation  aids  are 
usuidly  added  to  facilitate  the  formation 
of  large  agglomerated  particles  that 
settie  more  reedily  and  can  be  removed 
from  the  bottom  of  the  clarifien. 

In  addition  to  these  major 
technologies  identified  and  described 
above,  a  niunber  of  controls  that  are 
common  to  or  make  up  part  of  the 
treatment  systems  at  many  ft»ci1iti<>ff 
include:  screening,  equalization,  gravity 
settling  and  pH  adjustment  or 
neutraUzatioiL 

Screening  is  often  performed  prio'  to 
subseqiient  treatment  to  remove  grit  and 
suspended  solids  that  may  potentially 
damage  or  clog  process  equipment 
located  downstream. 

Equalization  controls  fluctuations  in 
flow  and  pollutant  loadings  in  process 
wastewater  prior  to  treatment  to 
overcome  operational  problems  that 
may  result  from  the  fluctuations,  reduce 
the  size  and  cost  of  the  downstream 
treatment  units,  and  improve  the  overall 
performance  of  these  units. 

Gravity  settling  is  primarily  used  to 
remove  suspended  solids,  including 
pollutants  that  are  in  insoluble 
particulate  form  such  as  metals  from 
industrial  laundry  process  wastewater. 
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Most  facilities  currently  have  gravity 
settling  alone  without  chemical 
addition.  The  wastewater  is  typically 
collected  in  a  catch  basin  where  the 
water  is  detained  for  a  period  of  time, 
allowing  solids  with  a  higher  specific 
gravity  to  settle  to  the  bottom  of  the  tank 
and  solids  with  a  lower  specific  gravity 
to  float  to  the  surface.  The  effectiveness 
of  the  solids  settling  depends  on  the 
characteristics  of  the  laundry 
wtftewater,  the  length  of  time  the 
wastewater  is  held  in  the  catch  basin 
and  the  regular  maintenance  of  the 
basin,  especially  regular  removal  of  the 
solids. 

pH  ad|ustment  is  used  to  increaee 
treatment  eftactiveneaa — since  many 
treatment  technologies  used  in  this 
industry  are  sensitive  to  pH 
fluctuations — and  to  meet  discharge 
requirements. 

Other  wastewater  treatment 
technologies  identified  as  being  used  in 
this  industry  are  cart>on  adsorption,  air 
stripping  with  and  without  carbon 
adsorption,  ultrafiltration, 
centrifugation,  sludge  dewatering, 
filtration,  oil/water  separation  without 
chemical  addition,  and  vacuum 
degassing. 

•  Carbon  adsorption  uses  activated 
carbon  to  remote  dissolved  VOCs  from 
process  wastewater. 

«  Air  stripping  is  normally  performed 
in  a  countercurrant,  [mclied  tower,  or 
tray  tower  colunm.  The  wastewater  is 
introduced  at  the  top  of  the  column  and 
allowed  to  flow  downward  through  the 
parking  material  or  trajrs.  Air  is 
simultaneously  introduced  at  the 
bottom  of  the  column  and  blows 
upward  through  the  water  stream. 
Volatile  organics  are  stripped  from  the 
water  stream,  transferred  to  the  air 
stream,  and  carried  out  of  the  top  of  the 
column  with  the  air,  preferably  through 
activated  carbon.  The  treated  water  is 
discharged  out  of  the  bottom  of  the 
column. 

•  Ultrafiltration  uses  semipermeable 
polymeric  membranes  to  separate 
emulsified  or  colloidal  materials 
suspended  in  the  process  wastewater 
stream  by  pressurizing  the  liquid  so  that 
it  permeates  the  membrane. 

f  •  Centrifugation  applies  centrifugal 
forces  to  settle  and  separate  higher 
density  solids  from  process  wastewater. 
Some  facilities  use  centrifugation  as  a 
method  to  separate  solids  from 
wastewatar;  and  centrifugation  can  be 
chemically  enhanced  to  remove 
additional  pollutants. 

•  Sludge  dewatering  processes 
remove  water  from  sludge  generated 
from  the  wastewater  treatment  process. 
Many  industrial  laundry  facilities 
(31%),  including  some  of  those  with 


only  screening  or  gravity  settling  but  no 
ad(Utional  treatment,  reported 
dewatering  their  sludge  prior  to 
disposal.  The  types  of  dewatering 
devices  used  in  the  Industrial  laundries 
industry  include:  plate  and  frame  fihen, 
rotary  vacuum  filters,  and  sludge  drren. 

•  mdustrial  laundries  use  bag  and 
sand  filten  to  remove  solids  from 
wastewater.  Among  the  bcilities  visited 
or  responding  to  the  detailed 
questioonaire.  fiitratjoa  most  common 
to  this  industry  included  bag  filten  and 
sand  filten. 

•  Oil/water  separation  without 
chemical  addition  technology  removes  a 
separated  oil  layer.  The  oil  layer  can  be 
removed  by  a  skimming  device  or 
decanted  from  the  wastewater. 

•  EPA  sampled  one  facility  using 
vacuum  degassing.  At  this  facility  the 
vacuum  degasser  was  intended  to 
remove  organic  compounds. 

EPA  identified  the  following  in- 
process  treatment  technologies  that 
remove  pollutants  from  industrial 
laundry  items  prior  to  water  washing: 

•  Dry  cleaning  involves  cleaning 
soiled  items  with  an  organic-based 
solvent  that  removes  VOCs  as  well  as 
organic  pollutants  (e.g.,  oil  and  grease). 
The  pollutants  generated  in  the  dry 
cleaning  operation  are  recovered  from 
the  solvent  through  distillation  and  then 
disposed  of  off-site  as  a  hazardous 
waste. 

•  Steam  tumbling  involves  agitating 
soiled  items  within  a  modified  washer/ 
extractor  while  steam  is  Infected  into 
the  chamber.  The  tiimbling  items 
contact  the  steam,  which  removes  the 
VOCs.  The  steam  is  condensed,  and  the 
pollutants  are  recovered  through  a 
phase  separation  and  are  then  disposed 
of  as  a  hazardous  waste. 

2.  Technologies  Rejected  From  Further 
Consideration 

The  technologies  described  above 
wen  those  reported  in  the  detailed 
questionnaire.  EPA  then  determined 
that  certain  major  technologies  should 
be  considered  as  best  available  in  the 
industry  and  chose  to  sample  these 
candidate  technologies. 

Based  on  the  data  EPA  gathered  and 
evaluated,  EPA  rejected  the  following 
technologies  from  further  consideration: 
bag  filtration,  sand  filtration, 
ultrafiltration,  oil/water  separation  and 
vacuum  degassing. 

EPA  removed  sand  and  bag  filtration 
from  the  list  of  technology  options 
because  data  for  both  sand  filtration  and 
bag  filtration  showed  poor  removals  of 
most  pollutants. 

EPA  sampled  one  facility  using 
ultrafiltration.  Based  on  conversations 
with  industrial  laundries  and  corporate 


contacts,  many  laundry  facilities  that 
have  tried  ultrafiltration  as  wastewater 
treatment  have  reported  problems  with 
fouling,  and  solids  building  up  in  the 
unit  requiring  constant  maintenance 
and/or  inhibiting  the  performance  of  the 
unit.  Some  facilities  have  replaced 
ultrafiltration  units  with  dissolved  air 
flotation  or  chemical  precipitation  units. 
Therefore.  EPA  did  not  further  consider 
ultrafiltration  as  a  regulatory  option. 

EPA  investigated  oil/water  separation 
as  part  of  the  data  analysis.  After  some 
assessment.  EPA  determined  that  oil/ 
water  separation  without  chemical 
addition  to  lower  the  pH  is  not  nearly 
as  effective  as  CEB.  EPA  sampled  one 
facility  using  CEB. 

Vacuum  degassing,  which  was 
sampled  for  the  removal  of  organips,  did 
not  remove  organic  pollutants 
efEactivaly.  Therefore.  EPA  did  not 
continue  evaluating  this  technology  as 
an  option.  See  Chapter  0  of  the 
Development  Document 

D.  Technology  and  Regulatory  Options 
Connidered 

1.  Initial  Regulatory  Options  for  PSES 
and  PSNS 

For  the  proposed  rule,  EPA  initially 
developed  the  following  regulatory 
options  based  on  evaluating  screener 
and  detailed  questionnaire  data 
submitted  by  industry.  In  addition  to 
using  the  major  technologies  described 
above  (CEB,  DAF,  and  CP),  EPA 
considered  regulatory  options  using 
stream  splitting,  a  common  practice  at 
some  facdlities.  Stream  splitting 
provides  a  means  of  treating  a  portion 
of  the  total  wastewater  generated  at 
industrial  laundries.  Stream  splitting 
may  be  used  to  isolate  and  treat  a  stream 
with  a  higher  pollutant  load,  while  a 
stream  with  a  lower  load  is  either 
recycled  and  reused  or  discharged  to  the 
POTW  without  treatment.  A  divided 
trench  and  sump  system  is  used  to  split 
process  wastewater  streams.  Washer 
modification  (dual  valves)  is  also  part  of 
stream  splitting. 

The  initial  regulatory  options 
included  standiurds  based  on:  Chemical 
Emulsion  Breaking  of  wastewater  from 
the  washing  of  heavy  industrial  items 
only  (CEB-heavy).  Dissolved  Air 
Flotation  of  wastewater  from  the 
washing  of  heevy  industrial  items  only 
(DAF-beavy).  Chemical  Precipitation  of 
wastewater  from  the  washing  of  heavy 
industrial  items  only  (CP-heavy). 
Dissolved  Air  Flotation  of  all 
wastewater  (DAF-all).  Chemical 
Precipitation  of  all  wastewater  (CP-all) 
and  a  Combined  Option  est^lishing 
limits  based  on  using  either  DAF  or  CP 
of  all  wastewater  (Combo-all).  For  the 
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"heavy"  options  in  this  proposed  rule, 
heavy  is  defined  as  wastewater  bom  the 
laimdering  of  shop  towels,  printer 
tOMrels.  fender  coven,  filten  and  mops. 
As  part  of  the  options  listed  above  EPA 
also  included  gravity  settling,  screening, 
equalization.  pH  adjustment,  sludge 
dewatering  (for  CP  and  DAF  only),  and 
the  use  of  common  pollution  prevention 
practices  (or  best  management 
practices). 

Based  on  evaluation  of  the  effluent 
concentration  data  from  these  site  visits 
and  sampling,  some  of  the  initial 
options  were  no  longer  puraued,  or  were 
further  modified.  The  DAF-haavy  and 
CP-heavy  options  were  determined  not 
to  be  appropriate  because  at  some 
facilities  the  untreated  waste  streams  for 
those  items  not  considered  to  be  heavy 
by  the  facility  had  higher  concentrations 
ofpoUutants  than  the  average  treated 
effluent  concentrations  for  the  same 
pollutants.  This  problem,  in  part,  was 
caused  by  the  diffarent  mix  of  "heavy" 
items  being  laundered  at  the  different 
facilities  bom  which  wastewater  data 
were  obtained.  If  sufficient  treated 
effluent  data  could  be  obtained  related 
to  the  laundering  of  the  same  set  of 
"heavy"  items,  the  heavy  option  may  be 
a  feasible  alternative  for  the  final  lule. 
However,  any  option  that  would 
regulate  only  the  wastewater  from 
washing  heavy  industrial  items  would 
require  an  in-plant  compliance 
monitoring  location  or  a  separate 
discharge  point  to  the  sewer  after  the 
treatment  system  which  could  iiurease 
the  compliance  burden  on  the  control 
authority.  In  some  cases  where  the  end- 
of-pipe  monitoring  for  some  parametms 
was  still  required  based  on  local  limits, 
the  costs  of  this  option  would  increase 
due  to  the  in-plant  pliu  end-of-pipe 
monitoring.  At  the  same  time,  Q>A 
recognizes  that  targeting  the  rule  to 
heavy  items  only  could  reduce  costs  te 
.the  regulated  community  by  removing 
some  ncilities  from  the  scope  of  the 
rule.  SomeCacilities  could  also  save 
money  by  sisgregating  heavy  items  from 
other  items  and  treating  only  the  heavy 
items.  The  CEB-heavy  option  was 
determined  not  to  be  feasible  due  to  less 
pollutant  removals  at  higher  costs  than 
the  DAF-heavy  and  CP-heavy  options. 
See  Chapten  9  and  10  of  the 
Development  Docimient.  EPA  solicits 
comments  and  data  on  the  feasibility  of 
either  the  DAF  or  CP  heavy  only  options 
where  the  definition  of  heavy  includes 
only  the  laundering  of  printer  rags,  shop 
towels,  mops,  fender  coven  and  filten. 

2.  Modified  Regulatory  Options 

EPA  evaluated  proposing 
pretreatment  standards  for  the  entire 
facility  wastestream  based  on  only  a 


portion  being  treated,  s{>ecifically  only 
the  portion  of  facility  wastewater 
generated  by  laundering  industrial  items 
was  costed  for  treatment  by  DAF  and 
CP.  The  basis  for  costing  partial 
treatment  is  that  EPA's  data  shows  these 
standards  can  be  met  by  treating  only 
the  portion  of  wastewater  from 
laundering  industrial  items.  EPA  called 
these  options  DAF-IL,  CP-IL,  Combo-IL 
and  Combo-IL2Lim. 

EPA  evaluated  the  combo  option  in 
two  scenarios.  Under  the  fint  scenario 
(Combo-IL)  eiUier  DAF  or  CP  would 
form  the  basis  of  the  standards  by 
establishing  one  set  of  standards  based 
on  the  less  stringent  of  the  two 
standards  for  each  regulated  poUutant 
for  the  two  technologies.  Having  one  set 
of  such  standards  would  allow  some 
flexibility  for  facilities  with  either 
technology  to  meet  the  limitations.  This 
option  would  base  the  standard  for  each 
parameter  on  the  lesser  performance 
between  DAF  and  CP,  and  based  on 
oirrent  data,  remove  less  total 
pollutants. 

Under  the  second  combo  sceiuuio 
(Combo-iL2Lim),  facilities  with  DAF  in 
place  as  of  the  publication  date  of  the 
proposal  would  have  to  comply  with  the 
standards  based  on  DAF  and  all  other 
iacilities  would  have  to  comply  with 
standards  based  on  CP. 

EPA  additionally  considered  an 
organics  control  option,  which  involves 
the  use  of  steam  timibling  for  treatment 
of  shop  and  printer  towels  and  mops  for 
removal  of  organic  pollutants. 

EPA  also  considmed  proposing  a  no 
regulation  option,  but  rejected  it 
because  the  available  discharge  loadings 
data  identified,  a  number  of  pollutants 
that  were  estimated  to  pass  through  or 
have  the  potential  to  interfere  with 
POTW  operations. 

Under  Section  307(b)  of  the  CWA. 
EPA  is  directed  to  establish 
pretreatment  standards  that  prevent  the 
discharge  of  pollutants  to  POTWs  that 
interfere  with,  pass-through,  or  are 
otherwise  incompatible  with  the 
operation  of  POTWs.  EPA  has 
interpreted  the  pass-tlirough  provision 
to  mean  that  a  pollutant  "passes 
through"  the  POTW  if  the  removal 
efficiency  of  an  available  pretreatment 
option  is  greater  than  the  removal 
efficiency  of  the  POTW.  Based  on 
available  data,  EPA  believes  that 
I»etreatment  technology  is  available  to 
the  industrial  latmdries  industry  that 
removes  some  pollutants  with  greater 
efficiency  than  is  achieved  by  most 
POJWs. 

Nonetheless,  both  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA)  panel,  which  is  comprised  of 
representatives  from  three  federal 


agencies  (EPA,  the  Small  Business 
Administration,  and  the  Office  of 
Management  and  Budget),  and  small 
entity  representatives  recommended 
that  EPA  solicit  comments  on  a  no 
regulation  option.  EPA  has  the 
discretion  under  the  CWA  to  decline  to 
regulate  an  industrial  subcategory  baaed 
on  lack  of  poUutant  loadings,  the  small 
number  of  affected  facilities,  or  other 
relevant  facton,  one  of  which  could  be 
a  determination  that  there  is  no  pass 
through  or  interference  due  to  the 
pollutant  discharges  of  the  industry. 
The  SBREFA  Panel  noted,  among  other 
things,  that  "the  total  pollutant  loadings 
(pre-regulation)  are  not  as  high  for  this 
industry  as  they  were  for  most 
industries  with  effluent  guidelines  in 
place  and  that  the  regulatory  options  are 
not  as  cost-effective  as  those  selected  Cor 
most  other  effluent  guidelines."  In 
addition,  EPA  notes  that  if  we  did  not 
use  a  toxic  weighting  fKtor  for  TPH  (see 
Section  Vn.E  below),  the  cost  per  pound 
equivalent  removed  of  this  rule  relative 
to  previous  rules  would  be  still  higher. 

As  indirect  dischargen,  industrial 
laimdries  are  subject  to  the  general 
prohibitions  in  the  pretreatment 
requirements- and  any  additional 
pretreatment  requirements  set  by  local 
POTWs.  Any  pass-through  or 
interference  problems  potentially 
caused  by  a  laundry  can  be  directly 
addressed  by  the  POTW  throu^  the 
establishment  of  appropriate  local 
limits.  Some  POTWs  support  the  no 
regulation  option  because  it  provides 
them  with  the  flexibility  to  design  less 
stringent  local  pretreatment 
requirem«its  that  are  appropriate  to 
local  conditions.  Other  POI^Vs  prefer  to 
have  EPA  establish  uniform 
pretreatment  standards  because  of  the 
resources  required  to  determine  and 
enforce  local  limits  on  a  case-by-case 
basis. 

EPA  solicits  comments  on  the  no 
regulation  option  and  encourages 
commentera  to  support  such  arguments 
with  information  and  data,  particularly 
data  on  the  loadings  and  the  degree  of 
pass  through  at  POTWs.  Further.  EPA 
encourages  commenten  to  explain  how 
the  no  regulation  option  would  be 
consistent  with  those  requirements  of 
sections  301,  304  and  307  of  the  CWA 
that  require  the  control  of  pollutants 
discharged  to  POTWs  that  pass  through 
or  interfere  with  POTW  operations. 

Based  on  the  above  evaluations.  EPA 
decided  to  evaluate  the  following 
options:  organics  control(OC).  combo-IL. 
combo-IL2Lim,  DAF-IL.  and  CP-IL. 

E.  Costs 

EPA  estimated  the  cost  for  industrial 
laimdries  to  implement  each  of  the 
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model  technologies  considered  for  the 
proposed  standards.  These  estimated 
costs  are  summarized  in  this  section  snd 
dlscnased  in  more  detail  in  the 
Development  Document.  All  cost 
estimates  in  this  preamble  are  expressed 
in  lOe?  dollars.  The  cost  components 
reported  in  this  section  represent 
estimates  of  the  investment  cost  of 
purchasing  and  installing  equipment, 
and  the  annual  operating  and 
maintenance  costs  associated  with  that 
equipment.  In  section  VII,  costs  are 
expressed  in  terms  of  a  different  cost 
component,  total  annualized  costs, 
which  are  used  to  estimate  economic 
impacts.  Annualized  costs  better 
describe  the  actual  compliance  costs 
that  a  facility/company  would  incur, 
allowing  for  interest,  depreciadon.  and 
taxes.  A  summary  of  the  economic 
impact  analysis  for  the  proposed 
regulation  is  contained  in  section  Vn  of 
today's  notice.  See  also  the  Economic 


EPA  estimated  the  cost  for 
implementing  the  candidate  PSES  by 
calculating  the  engineering  coats  of 


meeting  the  required  effluent  reductions 
for  each  industrial  laundry  facility.  EPA 
used  information  from  the  193  in-scope 
facilities  responding  to  the 
questionnaire  as  the  basis  for  the  cost 
estimates  calculated  by  the  cost  model 
for  these  facilities.  Using  statiaucally 
calculated  focility  weighting  bctors, 
EPA  then  extrapolated  the  results  to  the 
entire  industrial  laundries  industry.  The 
facility-specific  engineering  cost 
assessment  for  PSES  began  with  a 
review  of  present  wastewater  treatment 
technologies  at  each  facility.  For 
fscilities  without  treatment-in-place 
equivalent  to  the  candidate  PSES 
technology  options,  EPA  estimsted  the 
cost  to  upgrade  the  facility's  existing 
treatment  technology  or  if  none  was  in 
place  install  treatment  to  achieve  the 

C posed  discharge  standards.  EPA 
ad  these  estimates  on  vendor  quotes 
and  engineering  judgment  Facilities 
that  had  treatment  in  place  equivalent  to 
that  option  were  costcKl  for  monitoring 
only.  EPA  believes  that  this  approach 
overestimates  the  costs  to  achieve  the 
candidate  PSES  standards  because  many 


Cscilities  can  achieve  the  standards 
without  using  all  of  the  components  of 
the  technology  basis  or  by  treating 
wastewater  from  certain  items  only.  For 
the  current  options,  EPA  assumed 
treating  all  wastewater  except  for 
wastewater  firom  linen  items,  denim 
prawash  items,  and  new  items.  EPA 
solicits  comments  on  these  costing 
assumptions.  See  Development 
Document  for  more  details.  The 
following  table  summarizes  by  option, 
the  capital  expenditures,  the  annual 
operating  and  maintenance  costs,  and 
the  annual  pretax  cost  for  implementing 
PSES.  Note  that  pretax  costs  are 
presented  here,  but  are  not  used  in 
determining  economic  achievability  of 
the  proposed  rule  on  the  industrial 
laiuidries  industry.  Rather,  the  posttax 
costs,  the  costs  industry  actually  bears, 
are  used  to  determine  economic 
achievability  (see  Table  VII.C.3.1).  The 
annual  costs  in  this  table  below  also 
accoimt  for  the  ability  of  some  fiacilitiai 
to  haul  wastewater  at  a  fower  cost  than 
the  coat  of  installing  and  operating  the 
pollution  control  technology. 


Table  Vi.E.l.  Costs  of  Implbmentinq  PSES  Regulations 

pn  mMons  ct  1987  dolM) 


Opiiona 


Annual  ap> 


pie(>K  cost 


OC 

CP-IL 

OAF-IL «... 

Combo-IL  

Ca(nbo-M.2Lim 


290 
470 
364 

440 
354-470 


36.0 

86.6 

138.2 

08.5 

86.6-138.2 


66.7 

136.4 

170l8 

146.1 

136.4>1784 


In  addition  to  costs,  EPA  estimated 
the  removals  for  industrial  laundry 
facilities  for  the  follo«ving  technology 
options. 

Table  VI.E.2.  Removals  for  PSES 
Options 


Option 

nsmo¥eta  (^eq) 

OC .            

CP-IL 

DAF-fl. 

Conit>o-ll.2tJni 

5,278 
407,358 

402,gei 

402,253 
402,821-407,358 

The  estimated  removals  summarized 
in  the  table  are  disnissed  in  more  detail 
in  the  Development  Document.  The 
removals  are  baaed  on  the  difiisrence 
between  each  facility's  current 
discharge  load  and  each  facility's 
discharge  load  after  implementation  of 
the  proposed  rule. 


F.  Rationale  for  Selection  of  PSES  and 
PSNS 

1.  Existing  Sources 

After  considering  all  of  the  technology 
options  described  above,  and  in  light  of 
the  factors  specified  in  section 
304(bM2)(B)  of  the  CWA.  EPA  has 
tentatively  selected  Chemical 
Precipitation-IL  (CP-IL)  as  the 
technology  basis  for  the  pretreatment 
standards  for  existing  sources  in  the 
proposed  rule.  As  discussed  in  mora 
detail  below,  the  proposed  rule  would 
exclude  existing  facilities  laundering 
leas  than  one  million  pounds  of 
innuning  laundry  per  calendar  year  and 
less  than  2554XM)  pounds  of  shop  and/ 
or  printer  towels/rags  per  calendar  year. 
However,  these  excluded  facilities 
would  still  be  subject  to  local 
pretreatment  standards  where 
appropriate.  If  any  excluded  facility 
launders  one  million  pounds  or  more  of 
incoming  laundry  or  255,000  pounda  of 


shop  and/or  printer  towels/rags  per 
3rear.  it  will  no  longer  be  excluded  from 
the  standards.  Further,  once  a  facility  is 
subject  to  the  standards,  even  if  the 
fiacility  becomes  "small"  as  defined  by 
the  rule's  exclusion,  it  would  still  be 
subject  to  the  rule.  This  is  because  once 
a  facility  has  installed  tvastewater 
treatment  to  meet  the  requirements  of 
the  rule,  it  is  technologically  available 
and  economically  achievable  for  the 
facility  to  continue  to  comply  with  the 
standards. 

The  record  establishes  that  this  option 
is  technically  available.  As  discussed  in 
more  detail  below,  EPA  also  tentatively 
concludes  that  this  option  is 
economically  achievable  and  represents 
the  best  performance  that  is 
economically  achievable.  Further,  this 
option  has  acceptable  non-water  quality 
enviromnental  impacts. 

The  specific  standards  proposed  in 
this  rule  were  derived  beeed  on  a 
statistical  analyais  of  the  performance  of 
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chemical  precipitation  in  industrial 
laimdries  that  are  sufficientiy  similar  to 
all  facilities  that  are  subject  to  the 
standards,  as  discussed  below  and  in 
the  Development  Document  Although 
chemical  precipitation  is  currently  only 
used  at  3  percent  of  industrial  laundry 
facilities,  chemical  precipitation  is  a 
widely  used  technology  in  other 
industries  such  as  the  metal  products 
and  machinery  industry,  chemicals  and 
allied  products  industry  and  centralized 
waste  treatment  industry. 

Thus,  although  CP  is  only  used  at 
three  percent  of  industrial  laundry 
facilities.  EPA  is  well  within  its 
authority  to  select  it  as  BAT.  BAT 
means  not  that  the  technology  be  in 
routine  use,  but  rather  that  the 
technology  must  be  available  at  a  cost 
and  at  a  time  that  the  Administrator 
determines  to  be  reasonable,  and  that 
the  technology  has  been  adequately 
demonstrated  if  not  routinely  applied. 
See  American  Frozen  Food  Institute  v. 
Train.  530  F.2d  107, 132  (D.C  Cir. 
1076),  citing  "A  Legislative  History  of 
the  Water  Pollution  Contit>l  Act 
Amendments  of  1972"  (Comm.  Print 
1973),  at  1469-1470.  See  also  JCennecott 
v.  United  States  EPA,  780  F.2d  445,  448 
(4th  Cir.  1985).  (The  BAT  standard 
reflects  the  intention  of  Congress  to  use 
the  latest  scientific  research  and 
technology  in  setting  effluent  limits, 
pushing  industries  toward  the  goal  of 
zero  discharge  as  quickly  as  possible.  In 
setting  BAT,  EPA  uses  not  the  average 
plant,  but  the  optimally  operating 
plant — the  pilot  plant  that  acts  as  a 
beacon  to  show  what  is  possible.); 


Association  of  Pacific  Fislteries  v.  EPA. 
615  F.2d  794,  816  (9th  Cir.  1980)  (BAT 
can  be  based  on  statistics  from  a  single 
plant). 

EPA  has  determined  that  the  selected 
option  for  the  industrial  laundries 
category  is  economically  achievable  for 
the  following  reasons.  EPA  estimates 
that  the  proposed  standards  would 
cause  33  industrial  laundry  facility 
closures  and  a  direct  loss  of  2,872  jobs 
bom  focility  closure  (although  longer 
term,  net  dhect  losses  are  estimated  to 
total  only  470  as  the  market 
equilibrates).  The  number  of 
incremental  closures  (33)  is  about  1.9 
percent  of  in-scope  industrial  latmdiy 
facilities  (1 ,747)  and  2.1  percent  of  the 
(1600)  facilities  in  the  facility  level 
analysis.  The  loss  of  jobs  associated 
with  these  closures  is  about  two  percent 
(short-term)  or  0.4  percent  (longer  term) 
of  the  category  emplo)rment.  EPA's 
bankruptcy  analysis  shows  that  65  firms 
(of  681  total  firms  in  the  firm  level 
analysis,  or  9.5  percent)  move  into  the 
bankruptcy  likely  category  imder  the 
proposed  standards  [i.e.,  they  would 
have  trouble  obtaining  the  financing 
necessary  to  install  the  required 
pollution  control  equipment).  In  all 
cases,  these  are  single-facility  firms 
where  EPA's  closure  analysis  shows  that 
the  facility  would  still  be  financially 
viable  (making  money)  after  complying 
with  the  rule  if  financing  could  be 
obtained.  In  this  industry  in  particular, 
where  demand  is  relatively  inelastic  and 
facilities  are  geographically  tied  to  their 
service  areas,  production  is  not  easily 
shifted  to  another  geographic  area. 


Therefore.  EPA  predicts  that  these 
bankruptcies  do  not  mean  that  the 
facilities  will  close  down,  but  rather  that 
they  may  be  a  target  for  acquisition  by 
another  entity  that  has  better  access  to 
financing  for  pollution  control 
equipment  and  continue  to  operate  with 
all  or  nearly  all  employees.  Based  on 
this  analysis,  EPA  finds  the  standards  to 
be  economically  achievable  as  that  term 
is  used  in  the  CWA. 

EPA  has  concluded  that  application  of 
the  selected  option  is  not  economically 
achievable  for  the  smallest  industrial 
laundries  that  launder  less  than  one 
million  pounds  of  incoming  laimdry  per 
calendar  year  and  less  than  255,000 
pounds  of  shop  and/or  printer  towels/ 
rags  per  calendar  year,  if  EPA  were  to 
require  standards  based  on  chemical 
precipitation,  the  closure  rate  among 
facilities  with  annual  revenues  less  than 
$1  million,  would  be  26.9  percent,  as 
compared  to  4.4  percent  for  the  category 
as  a  whole  without  the  size  exclusion. 
This  economic  impact  is  clearly 
disproportionate  and  EPA  is  exercising 
its  discretion  under  sections  301  and 
304  of  the  CWA  to  determine  what  is 
economically  achievable  to  establish 
this  exclusion. 

Further,  EPA  believes  that  it  is 
appropriate  to  establish  this  exclusion 
because  it  alleviates  the  harshest 
economic  impact,  facility  closure, 
without  excluding  from  the  national 
standards  a  significant  pollutant  load.  A 
chart  illustrating  what  EPA  found 
follows: 


Table  VI.F.1.1— Closures  and  Removals  With  and  Without  Exclusion 


Closures 

Poautant  Removals  (b-eq)  tak- 

Qpion 

sion 

Witti  exclusion 

count 

WlttKXit  exclu- 
sion 

CP-IL „... . 

70 

33 

418,920 

407.358 

As  ibe  chart  demonstrates,  the 
exclusion  would  alleviate  closures  for 
the  smallest  facilities.  EPA  also  notes 
that  the  excluded  facilities  account  for 
less  than  three  percent  of  the  pollutant 
removals  from  the  waters  of  the  U.S. 
that  would  occur  if  the  nde  were 
implemented  without  the  exclusion. 
Thus,  the  exclusion  represents  a 
reasonable  approach  to  addressing  the 
disproportionate  adverse  economic 
impacts  of  the  rule  consistent  with  the 
ol^isctives  and  requirements  of  the 
CWA. 

The  Agency  also  evaluated  higher 
thresholds  reflecting  up  to  3  to  5  million 


pounds  of  total  production  and  bom 
255,000  to  500,000  pounds  of  shop  and/ 
or  printer  towels.  See  Section  X.A.  for 
more  disciission  of  the  SBREFA  panel 
findings.  The  Agency  solicits  comments 
on  these  alternative  exclusions  as  well 
as  the  exclusion  proposed  today. 

Finally,  EPA  has  aetermined  that  the 
selected  option  has  acceptable  non- 
water  quality  enviroiunental  impacts 
discussed  fiuther  in  section  OC,  below 
and  in  chapter  14  of  the  Development 
Document 

EPA  evaluated  the  oiganics  control 
option  as  a  low  cost  alternative, 
hovrever,  this  technology  vras  not 


effective  in  terms  of  ptdhitant  removals 
and  was  rejected. 

EPA,  basiad  on  the  data  gathered  to 
date,  did  not  select  DAF-IL  because 
EPA's  current  data  show  that  CP 
technology  achieves  slighUy  higher 
to»c  pollutant  removals.  While,  DAF  is 
currently  more  prevalent  in  the  industry 
than  CP  (EPA  estimates  that 
approximately  eight  percent  of  the 
industry  are  currenUy  using  DAF 
compared  to  approximately  four  percent 
using  CP)  EPA  estimates  that  DAF  is 
more  costly  to  operate  than  CP  on  an 
annualized  basis.  DAF  requires  a 
smaller  initial  capital  investment  and 
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may  be  attractive  to  many  hcilities  for 
this  reason,  however,  EPA  estimates  that 
its  lower  capital  costs  are  more  than 
oCbet  by  higher  operating  and 
maintenance  costs  associated  with  the 
need  to  chemically  condition  the 
flotation  residual  sludges,  making  it 
more  exf>ensive  than  CP  overall. 

The  Combo-IL  option  would  base  the 
standard  for  each  parameter  on  the 
lesser  performance  between  DAF  and 
CP,  and  current  data  indicate  that  it 
would  remove  slightly  fewer  pounds  of 
pollutants  than  if  all  facilities  were 
raouired  to  meet  standards  based  on  CP 
onK'. 

EPA  also  refectsd  the  Combo-IL2LIm 
option  because  current  data  indicate 
that  overall  this  option  did  not  remove 
as  many  pollutants  as  the  CP  option  and 
would  cost  more  than  the  selected  CP- 
IL  option.  See  Chapters  9  and  1 2  of  the 
Development  Document.  EPA  solicits 
additional  information  and  data  on  the 
costs  and  performance  of  both  CP  and 
DAF  technologies  used  to  treat .,, 
wastewaters  from  laundering  industrial 
textile  items.  Although  EPA  rejected  the 
options  based  on  DAP,  the  pollutant 
removals  were  similar  enough  for 
further  consideration  of  the  DAF  and 
Combo  options.  If  additional  data  and 
information  provides  support  that  DAF 
is  generally  comparable  to  CP  in 
removing  pollutants.  EPA  would 
consider  for  the  final  rule  basing 
standards  on  either  the  less  stringent  of 
CP  or  DAF  standards  or  on  DAFtor 
those  fscilities  that  already  have  it  in 
place  and  on  CP  for  all  other  facilities. 

If  the  standards  for  the  final  rule  are 
based  on  the  Combo-IL2Lim  option,  the 
standards  based  on  DAF  technology 
would  apply  to  those  bcilities  with 
DAF  in  plaoB  as  of  the  publication  data 
of  this  proposal.  Although  EPA 
estimates  tnat  CP  is  cheaper  to  operate 
on  an  annuallaad  basis  than  DAF  (even 
for  facilities  that  already  have  DAF 
inctallad).  EPA's  costing  analysis  for  the 
Combo-IL  and  Combo-ILiLim  options 
assiuned  that  some  facilities  that  already 
have  DAF  installed  would  continue  to 
operate  it  if  given  the  choice  because  of 
constraints  on  finanring  This  is  tiie 
explanation  for  the  results  in  Table 
VLE.1  that  a  less  stringent  regulatory 
option  would  apparenUy  have  higher 
compliance  coats.  BPA  recognixee  that 
while  its  cost  estimates  are  based  on 
simplifying  assumptions  that  it  believes 
to  be  correct  on  average,  actual  costs 
will  vary  from  facility  to  facility,  so  that 
DAF  may  in  fact  be  the  cheaper 
technology  for  some  facilities.  This  is 
paitioilarly  likely  for  facilities  that 
already  have  DAF  installed.  In  this  case, 
the  Combo-IL  and  Combo-IL2Lim 
options  would  be  expected  to  entail 


lower  national  compliance  costs  than 
either  the  DAF-IL  or  the  CP-IL  options. 
EPA  is  soliciting  information  that  may 
help  it  refine  its  estimates  of  the  relative 
costs  on  a  facility-by-facility  basis  of 
DAF  and  CP.  Given  that  EPA's  estimates 
that  CP's  removals  are  only  slightly 
better  than  DAF.  this  could  also  be  a 
fKtor  in  determining  whether  CP  only, 
or  both  CP  and  DAF  represent  BAT  and/ 
or  BAOCT  in  addition  to  the  other 
factors  specified  in  Section  III  of  this 
preamble. 

2.  New  Sources 

After  considering  all  of  the  technology 
options  described  above,  and  in  light  of 
the  factors  specified  in  sections  306  and 
307  of  the  CWA,  EPA  has  selected  CP- 
IL  as  the  technology  basis  for  the 
pretreatment  standards  for  new  sources 
in  the  proposed  rule.  As  stated  in 
Section  OLA.  of  the  preamble,  PSNS  are 
analogous  to  NSPS.  which  in  turn  are 
based  on  best  available  demonstrated 
control  technology.  New  fMulities  have 
the  opportunity  to  install  the  most 
efficient  treatment  technologies  and 
under  NSPS.  EPA  is  to  consider 
standards  that  will  eliminate  pollution 
to  the  maximum  extent  feasible.  These 
PSNS  are  based  on  the  performance  of 
CP  at  one  or  more  facilities  using  CP 
depending  on  the  pollutant.  Although 
CP  is  currently  only  used  at  three 
percent  of  industrial  laimdry  facilities. 
CP  is  a  widely  used  technology  in  other 
industries  such  as  the  metals  products 
and  machinery,  chemicals  and  allied 
products,  and  centralized  waste 
treatment  industries.  See,  e.g.,  Americon 
Iron  and  Steel  Institute  v.  EPA.  526  F.2d 
1027. 1058  (3rd  Cir.  1975)  (By 
demonstration,  it  will  be  sufficient  that 
there  be  one  operating  facility  which 
demonstrates  that  the  level  can  be 
achieved  or  that  there  is  sufficient 
information  and  data  from  a  relevant 
pilot  plant  or  semi-work  plant  to 
provide  the  needed  economic  and 
technical  justification  for  such  new 
source). 

EPA  has  determined  that  the 
proposed  PSNS  are  economically 
achievable  and  present  no  berrier  to 
entry.  EPA  has  foimd  that  overall 
impacts  from  the  propoeed  DL  standards 
on  new  sourcea  would  not  be  any  mora 
severe  than  those  on  existing  sources, 
since  the  costs  faced  by  new  sourcas 
generally  will  be  the  same  as  or  less  . 
than  those  faced  by  existing  sources.  It 
is  typicaUy  easier  to  incorporate 
pollution  prevention  technologies  such 
as  those  identified  in  the  Development 
Document  in  Chapter  8  ft  10,  and  it  is 
less  expensive  to  incorporate  pollution 
control  equipment  into  the  design  at  a 
new  plant  than  it  is  to  retrofit  the  same 


pollution  control  equipment  in  an 
existing  plant  because  no  demolition  is 
required,  and  space  constraints,  which 
can  add  to  costs  if  specifically  designed 
equipment  must  be  ordered,  are  not  an 
issue  in  new  construction.  Because  most 
new  sources  face  either  less  or  similar 
costs  than  existing  sources,  EPA  has 
determined  that  PSNS  requirements 
should  not  pose  a  barrier  to  entry  on  the 
basis  of  competitiveness  for  new 
facilities  based  on  available  data.  EPA 
also  has  shown  CP  to  be  an 
economically  achievable  option  for 
existing  sources.  Therefore,  the  same 
requirements  for  PSNS  also  should  have 
an  acceptable  level  of  impect  on  new 
facilities. 

EPA  also  examined  whether  there 
would  be  a  barrier  to  entry  for  small 
new  sources.  EPA's  analysis  showed  no 
closures  of  new  sources  at  single-facility 
firms.  See  section  VILC2.b  of  this 
preamble  or  the  EA  for  more  details. 
Thus,  EPA  proposes  not  to  exclude 
these  new  sources  based  on  a  finriing 
that  it  is  economically  achievable  for 
these  new  sources  to  comply  with  the 
CP  standards  contained  in  the  proposed 
rule.  EPA  solicits  comments  on  its 
proposed  finding  that  the  proposed  CP 
option  is  economically  achievable  and 
does  not  constitute  a  barrier  to  entry  for 
new  small  sources  and  on  its  proposal 
not  to  include  a  small  facility  exdusion 
for  PSNS.  See  also  section  VII.  B.  below. 

G.  Detennination  of  Long-Term 
Avemget  (LTAs).  VariabiUty  Facton. 
and  LimitationM  for  PSBS  and  PSNS 

Although  chemical  pradpitadon  (CP) 
is  widely  used  in  other  industries,  CP 
only  exists  at  an  estimated  three  pncant 
of  industrial  faundry  facilities.  EPA 
based  the  proposed  standards  on 
sampling  data  EPA  gathered  at  one 
industrial  laundry  facility  using  CP  and 
from  data  submitted  by  as  many  as  four 
CP  facilities  (depending  on  the 
pollutant)  in  response  to  EPA's  detailed 
monitoring  questioiuiairs.  Because 
effluent  from  even  the  best  performers 
in  an  industry  can  rwisonably  be 
expected  to  vary  both  above  and  below 
the  long-tenn  average  (LTA) 
concentration  for  a  given  pollutant,  even 
when  treatment  systons  are  operating 
optimally.  EPA  calculates  limitations 
and  standards  by  multiplying  LTAs  by 
variability  factors  to  iuMira  that 
reasonable  excursions  from  the  LTAs  do 
not  result  in  viofation  of  the  CWA. 

The  proposed  limitations,  as 
presented  in  today's  notice,  are 
provided  as  daily  imnrimnma  and 
monthly  averages  for  SGT-HEM  and 
daily  maximums  for  all  other  regulated 
pollutants.  Monitoring  was  assiuned  to 
occur  four  times  per  month  for  SGT- 
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HEM  and  one  day  per  month  for  all 
other  pollutants.  Monitoring 
requirements  are  determined  by  the 
pretreatment  control  authority,  but  EPA 
has  assumed  a  schedule  that  might  be 
appropriate.  However,  EPA  notes  the 
hi^  costs  to  facilities  ($20,000-^23.000 
annually)  of  monitoring  at  this 
frequency  and  requests  comment  on 
whether  it  should  recommend  a  less 
frequent  schedule  to  pretreatment 
control  authorities. 

The  limitations  for  a  pollutant  are  the 
product  of  the  pollutant  long-term 
average  and  the  pollutant  variability 
factor.  The  procedures  used  to  estimate 
the  pollutant  LTAs  and  variability 
factors  are  briefly  described  below.  A 
more  detailed  explanation  is  provided 
in  the  Statistical  Support  Document 

The  LTA  of  a  pollutant  for  each 
facility  was  calculated  based  on  either 
an  arithmetic  average  or  the  expected 
value  of  the  distribution  of  the  samples, 
■  depending  on  the  number  of  total 
samples  and  the  niunber  of  detected 
samples  for  that  pollutant  at  that 
facility.  The  pollutant  long-term  average 
for  a  treatment  technology  was  the 
median  of  the  long-temi  averages  from 
the  facilities  using  CP. 


EPA  calculated  variability  factors  by 
fitting  a  statistical  distribution  to  the 
data.  The  distribution  was  based  on  an 
assumption  that  the  furthest  excursion 
from  the  LTA  that  a  well  operated  plant 
using  chemical  precipitation  could  be 
expected  to  make  on  a  daily  basis  was 
a  point  below  which  99%  of  the  data  for 
that  facility  falls,  under  the  assumed 
distribution.  The  daily  variability  factor 
for  each  pollutant  at  each  facility  is  the 
ratio  of  the  estimated  99th  percentile  of 
the  distribution  of  the  daily  pollutant 
concentration  values  divided  by  the 
expected  value  of  the  distribution  of  the 
daily  values.  The  pollutant  variability 
factor  for  a  treatment  technology  was 
the  median  of  the  pollutant  variability 
factors  from  the  facilities  with  that 
technology.  The  daily  maximum 
limitation  is  a  product  of  the  pollutant 
long-tenn  avenge  and  the  poUutant 
variability  factor. 

The  monthly  nunfimnin  limitation  is 
also  calculated  as  the  product  of  the 
pollutant  long-term  average  and  the 
pollutant  variability  factor,  but  the 
pollutant  variability  factor  is  based  on 
the  95th  percentile  of  the  distribution  of 
daily  pollutant  concentrations. 

By  accounting  for  these  reasonable 
exclusions  above  the  LTA,  EPA's  use  of 


variability  factors  results  in  standards 
that  are  generally  well  above  the  actual 
LTAs.  Thus,  if  a  facility  operates  its 
treatment  system  to  meet  the  relevant 
LTA.  EPA  expects  the  plant  to  be  able 
to  meet  the  standards.  Variability  factors 
ensure  that  normal  fluctuations  in  a 
facility's  treatment  are  accounted  for  in 
the  limitations. 

As  stated  above,  EPA  rejected  an 
option  that  would  be  based  on  one  set 
of  standards  for  facilities  with  DAF 
currently  in  place  and  another  set  of 
standards  based  on  CP  for  all  other 
facilities.  Although  EPA  has  refected 
this  option  for  the  reasons  stated  in 
sectfon  VI.D  above,  EPA  has  also 
provided  standards  based  on  sampling 
data  EPA  gathered  at  two  facilities  using 
DAF  and  from  data  submitted  in 
response  to  EPA's  detailed  mcmitoring 
questionnaire  by  as  many  as  four 
facilities  (depending  on  the  pollutant) 
that  were  using  DAF.  These  DAF 
standards  are  shown  for  comparative 
purposes  below.  EPA  solicits  comments 
on  both  the  proposed  CP  and  DAF 
standards  and  encourages  commentecs 
to  substantiate  their  comments  by 
submitting  data. 


Table  VI.G.I— Pretreatment  Standards 


Polutant  parameter 


DAF 


DalyMaxi- 
mum(ing/l4 


Monthly  Aver- 
(mg/L) 


CP 


DaiyMaximuni 
(mortj 


Aver- 
(mgAJ 


Bis  (2-Ett)y(hexyO  Phthelale 

Ethybenzene  ...i....j 

NaplHttalene ^. 

TelracMoroethene 

I  t^H^OS^B  ■••••■•■■••••••«•■•••■»••••••••••••<■•■••« 
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0.44 
0.73 
0.24 
1.35 
5.63 
2.11 
0.96 
1.83 
0.52 
3.47 
42.9 


21J 


0.13 
1.64 
023 
1.71 
2.78 
1J3 
0.95 
024 
0.27 
0.61 
27JS 


15.4 


EPA  is  proposing  concentration-based 
limits.  An  alternative  is  mass-based 
limits  calcidated  by  multiplying  the 
concentrations  in  the  table  above  by  the 
75th  percentile  production  normalized 
flow  of  3.13  gallons  per  pound 
laundered.  However,  EPA  found  no 
relationship  between  gallons  per  pound 
laundered  and  items  washed,  total 
production  or  the  amoiuit  of  recycle/ 
reuse.  Because  of  this,  even  if  operators 
were  employing  ihe  appropriate  level  of 
control,  it  would  be  difficult  to  develop 
achievable  mass  limits. 

Some  stakeholders  have  advocated 
mass-based  standards  while  others 
prefer  concentration-based  standards. 


POTWs  generally  prefer  concentration- 
based  standards  because  it  is  much 
easier  for  tbem  to  implement  Mass- 
based  standards  require  information 
about  flow  and/or  production  both  to  se^ 
the  standards  and  to  enforce  them,  but 
have  the  added  advantage  of 
encouraging  flow  reduction.  EPA 
solicits  comments  on  this  issue. 

Vn.  Economic  Analyais 

A.  Introduction 

This  section  describes  the  capital 
investment  and  annualized  costs  of 
compliance  with  the  proposed 
industrial  laundries  pretreatment 
standards  and  the  potential  impacts  of 


these  compliance  costs  on  current  and 
futiire  facilities  and  firms  in  the 
industrial  laundries  industry.  EPA's 
economic  assessment  is  presented  in 
detail  in  the  Economic  Assessment  (EA) 
included  in  the  rulemaking  record.  1  he 
EA  estimates  the  economic  effect  of 
compliance  costs  on  facilities,  firms, 
employment,  domestic  and 
international  markets,  inflation, 
distribution,  environmental  justice  and 
industrial  latmdries  customers.  EPA 
also  has  conducted  an  Initial  Regidatory 
Flexibility  Analysis  (IRFA)  imder  the 
Regulatory  Flexibility  Act  (RFA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  0> 
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which  estimates  effects  on  small 
entities,  and  a  cost-effectiveness 
analysis  of  all  evaluated  options.  Except 
where  otherwiee  noted,  only  the  results 
for  the  opdon  used  m  the  basis  for  the 
proposed  rule  are  presented  here. 
Impacts  for  other  options  are  presented 
in  Section  C.3  below  and  in  the  EA. 

B.  Economic  Impact  Methodology 

1.  Introduction 

This  section  (and,  in  more  detail,  the 
EA  and  record  for  the  proposed  rule) 
evaluates  several  measures  of  economic 
impacts  that  result  from  compliance 
costs.  The  analysis  in  the  EA  consists  of 
eight  major  components:  (1)  an 
assessment  of  the  number  of  facilities 
that  could  be  affected  by  this  rule;  (2)  an 
estimate  of  the  annual  aggregate  cost  for 
these  facilities  to  comply  with  the  rule 
using  facility-level  capital  and  operating 
and  maintenance  (OftM)  costs;  (3)  an 
evaluation,  using  a  financial  model,  of 
compliance  coat  impacts  on  focilitiea' 
cash  flow  (closure  sinalysis);  (4)  an 
evaluation,  using  a  financial  model,  of 
compliance  cost  impacts  on  the 
financial  health  of  firms  in  the  industry 
(firm  failure  analysis);  (5)  an  evaluation 
of  secondary  impacts  such  as  those  on 
employment,  markets,  inflation, 
distribution,  environmental  justice  and 
industrial  laundry  customers;  (6)  an 
assessment  of  the  potential  for  impact 
on  new  sources  (barrier  to  entry);  (7)  an 
analysis  of  the  effects  of  compliance 
costs  on  small  entities  pursuant  to  the 
RFA  as  amended  by;  and  (8)  a  cost- 
benefit  analysis  pursuant  to  E.O.  12866. 

All  costs  are  reported  in  this  preamble 
in  1997  dollars,  with  the  reception  of 
cost-effectiveneaa  results,  which,  by 
convention,  are  repotted  in  1981 
dollars.  The  EA  report  presents  all  costs 
in  1993  dollars.  In  the  EA.  any  costs  not 
originally  in  the  base  year  (1993)  dollars 
have  been  inflated  or  deflated  to  1993 
dollars  using  the  Engineering  News 
Record  Construction  Cost  Index,  unless 
otherwise  noted  in  that  report  (see  the 
EA  for  details).  This  same  cost  index  is 
used  to  further  inflate  costs  to  1997 
dollars  for  this  preamble.  Generally, 
other  indices  are  used  to  inflate  benefits 
to  1997  dollars,  as  cited  in  the  EA.  The 
primary  source  of  data  for  the  economic 
analysis  is  the  1994  Industrial  Laundries 
Induttry  Detailed  Questionnaire 
(Section  308  Survey).  Other  sources 
include  government  data  from  the 
Bureau  of  the  Census,  industry  trade 
journals,  and  several  preliminary 
surveys  of  the  indust^.  including  the 
1989  Preliminary  Data  Summary  for 
Industrial  Laundries,  the  1993  Industrial 
Laundries.  Industry  Screener 
Questionnaire,  the  1994  Industrial 


Laundries  Supplemental  Screener 
Questionnaire,  and  EPA's  Development 
Document  for  this  rulemaking. 

2.  Methodology  Overview 

Central  to  the  EA  is  the  cost 
annualization  model,  which  uses 
facility-specific  cost  data  and  other 
inputs  (discussed  in  Chapter  12  of  the 
Development  Document)  to  determine 
the  annualized  capital  and  operating 
and  maintenance  (O&M)  costs  of 
improved  wastewater  treatment.  This 
model  uses  these  costs  along  with  an 
annual  compliance  monitoring  cost  with 
the  industry-specific  real  cost  of  capital 
(discount  rate)  over  a  16-year  analytic 
time  frame  to  generate  the  annual  cost 
of  compliance  for  the  selected  option,  as 
well  as  the  other  options  considered 
during  the  course  of  the  proposal  effort 
EPA  chose  the  16-year  time  frame  for 
analysis  based  on  the  depreciable  life 
for  equipment  of  this  type.  15  years 
according  to  Internal  Revenue  Service 
(IRS)  rules,  plus  approximately  one  year 
for  purchasing  and  installing  the 
equipment.  As  an  alternative  to 
installing  wastewater  treatment, 
facilities  may  choose,  within  many  of 
the  technology  options  considered,  to 
have  wastewater  hauled  offsite  (a 
decision  handled  within  the  model,  as 
discussed  below).  The  model  generates 
the  annualized  cost  for  each  option 
(including  the  annual  cost  of  hauling 
wastewater)  for  each  facility  in  the 
survey,  which  is  then  used  in  the    " 
facility  and  firm  analjrses.  discussed 
below. 

In  the  fscility  analysis,  EPA  models 
the  economic  impacts  of  regulatory 
costs  on  individual  industrial  laundry 
facilities,  irrespective  of  ownership.  In 
this  part  of  the  analysis,  the  model  uses 
the  annualized  costs  of  each  option, 
compares  them  to  the  alternative  ■nnii«l 
wastewater  hauling  costs  (where  this 
alternative  is  available),  and  selects  the 
lowest  of  the  two. 

EPA  then  reduces  this  resulting  coat 
to  take  into  account  that  portion  of 
compliance  costs  that  can  be  passed 
through  to  customers.  Compliance  costs 
are  adjusted  downward  by  a  factor  (the 
.cost  pass-through  factor)  that  is 
calculated  using  EPA's  model  of  the 
industrial  laundries  market.  This  model, 
which  quantifies  the  price  and  quantity 
changes  in  the  industoial  laundries 
market  due  to  the  proposed  rule,  shows 
that  the  industry  will  be  able  to  pass 
some  portion  of  the  compliance  costs  of 
the  proposed  rule  throu^  to  their 
customers  and  calculates  thepercentage 
that  can  be  passed  through.  The  market 
model  is  a  simultaneous  equation  for 
determining  price  and  quantity  using 
supply  and  demand  ctuves  for  the 


industry  that  EPA  developed  based  on 
data  in  the  Section  308  Survey  and  U.S. 
Census  Bureau  economic  data.  EPA 
estimates,  for  this  industry,  that  32 
percent  of  compliance  costs  can  be 
passed  through  to  customers.  Although 
EPA  believes  that  its  cost  pass-throu^ 
projection  is  reasonable,  an  analysis  in 
the  EA  shows  that  a  zero-cost  pass 
through  assumption  produces  nearly 
identical  closure  analysis  results. 
EPA  then  converts  the  adjusted 
annual  cost  for  each  facility  into  a 
present  value  change  in  cash  flow, 
which  is  subtracted  from  the  estimated 
baseline  present  value  of  facility  cash 
flow.  Estimated  baseline  present  value 
of  facility  cash  flow  is  based  on  the 
average  of  three  years  of  financial  data 
from  each  facility  in  the  Section  308 
survey  under  an  assumed  no-growth 
scenario  (i.e..  the  annual  cash  flow, 
calculated  as  the  3-year  average,  is 
expected  to  remain  the  same  over  the 
16-3rear  period  of  analysis).  If  the  change 
in  present  value  of  cash  flow  (which  is 
derived  from  the  adjusted  annualized 
costs  of  compliance)  causes  a  facility's 
estimated  cash  flow  to  change  from 
positive  in  the  baseline  to  zero  or 
negative  after  implementing  the 
requirements  of  the  proposed  rule  over 
the  16-year  period  of  analysis.  EPA 
considera  the  facility  likely  to  close  (i.e., 
liquidata)  as  a  result  of  the  regulation. 
This  approach  is  somewhat  different 
from  methodologies  used  in  other  EAs 
and  economic  impact  analysis  for 
manufactiiring  industries,  since  salvage 
value  is  not  considered  in  the  closure 
analysis  here.  For  a  number  of  reasons, 
outlined  in  the  EA  (see  Section  5  and 
Aopendix  C).  EPA  found  that  using 
salvage  value  in  a  closure  analysis  for 
this  indiutry  is  not  the  best  way  for 
determining  whether  a  fscility  would  be 
liquidated.  EPA  foimd  that  baseline 
cloaures  calculated  using  salvage  value 
accounted  for  a  large  percentage  (nearly 
30  percent)  of  existing  facilities. 
Furthermore,  EPA  found  that  many  of 
these  closures  using  salvage  value  were 
driven  by  current  assets.  B*A  believes 
that  firms  would  not  be  likely  to 
liquidate  on  the  basis  of  high  cunipnt 
assets  (cash  on  hand)  relative  to  cash 
flow.  EPA  also  believes  that  costs  of 
liquidation  could  easily  equal  or  exceed 
salvage  value  in  low-asset  service 
industries  such  as  this  one,  unlike  in  the 
more  highly  capital-intensive 
manufacturing  industries. 

Note  that  facilities  that  reported 
negative  cash  flow  over  the  3-year 
period  of  the  survey  are  considered 
baseline  closures  and  are  not  considered 
affected  by  the  rule  for  several  reasons: 

(1)  Many  of  these  facilities  (50  non- 
excluded  facilitiea)  are  nonindependent 
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facilities  owned  by  multifacility  firms. 
These  facilities  may  be  transferring 
production  (laundering  services  at  or 
near  cost)  from  other  facilities  owned  by 
the  same  parent  company,  or  otherwise 
not  expected  to  be  self-supporting  by 
the  parent  EPA  analyzes  the  parent 
firms  of  these  facilities  in  the  firm-level 
analysis  and  as  long  as  the  parent  firm 
can  afibfd  to  install  and  operate 
compliance  equipment  in  these 
facilities,  EPA  assumes  these  facilities 
will  close  neither  in  the  baseline  nor 
postcompliance.  (2)  OMB  guidance 
suggests  that  agencies  develop  a 
baseline  that  is  "the  best  assessment  of 
the  way  the  world  would  look  absent 
from  the  proposed  regulation.  That 
assessment  may  consider  a  wide  range 
of  factors.  Including  the  likely  evolution 
of  the  market*  *  •"EPA's  best 
assessment  is  that  some  facilities 
currentiy  operating  may  not  remain  in 
business  to  install  and  operate  the 
pollution  control  equipment  EPA 
cannot  say  for  certain  which  facilities 
these  may  be,  but  can  assert  that  those 
facilities  that  are  currentiy  considered 
not  financially  viable  because  their  cash 
flow  is  zero  or  negative  (among  those 
not  owned  by  multifacility  firms — 57 
non-excluded  facilities)  are  the  likeliest 
facilities  to  close  without  ever  in«f  ll«T»g 
and  operating  pollution  control 
equipment.  It  is  possible  that  a  facility 
estimated  to  be  a  baseline  closure  may 
remain  open,  but  the  converse  is  also 
true — a  facility  projected  to  remain  c^wn 
until  it  is  subject  to  the  rule  may 
actually  close  independentiy  of  the 
effiscts  of  the  rule  (both  results  might  be 
equally  possible).  Thus,  consistent  with 
OMB  guidance.  EPA  estimated 
postcompliance  closures  by  counting 
closures  that  are  projected  to  cloae 
solely  due  to  the  effect  of  the  proposed 
rule. 

In  the  firm  failure  analysis,  EPA  uses 
the  adjusted  annualized  costs  to 
compute  a  change  in  earnings,  assets, 
liabilities,  and  working  capital  at  the 
firm  level  (accounting  for  costs  for 
multiple  facilities,  where  applicable). 
These  postcompliance  financial  figures 
are  used  in  a  computerized  model  of 
financial  health  on  a  firm-by-firm  basis. 
The  model  uses  an  equation  known  as 
"Altman's  Z".  which  was  developed 
based  on  empirical  data  to  characterize 
the  financial  health  of  firms.  This 
equation  calcufates  one  number,  based 
on  the  financial  data,  that  can  be 
compared  to  index  numbers  that  define 
"good"  financial  health, 
"indeterminate"  financial  health,  and 
"poor"  financial  health.  All  firms  whose 
"Altman's  Z"  number  changes  such  that 
the  firm  goes  from  a  "good"  or 


"indeterminate"  baseline  category  to  a 
"poor"  postcompliance  category  are 
classified  as  likely  to  have  significant 
difficulties  raising  the  capital  needed  to 
comply  with  the  proposed  rule,  which 
can  indicate  the  likelihood  of  firm 
bankruptcy,  or  loss  of  financial 
independence. 

As  the  panel  noted,  there  is 
uncertainty  associated  with  both  the 
methodology  for  predicting  facility  and 
firm  closures,  and  the  figiues  used  to 
make  those  projections,  such  as  interest 
rate,  assumption  of  the  life  of  the 
pollution  control  equipment  and 
compliance  costs.  One  of  the  small 
entity  representatives  consulted  during 
the  outreach  process  specifically 
questioned  several  of  EPA's  costing 
assumptions,  relating  to  interest  rate, 
use  life  of  equipment,  and  labor 
requirements  to  operate  a  treatment 
system.  EPA  recognizes  the 
uncertainties  associated  with  its 
analyses,  and  has  performed  sensitivity 
analyses  in  the  EA  that  addresses  some 
of  these  issues.  EPA  believes  that  its 
choice  of  methodology  and  input  data  is 
appropriate  and  results  in  a 
conservative  calculation  of  costs  and 
facility  and  firm  closures,  but  solicits 
comments  and  data  that  would  support 
more  refined  analyses  for  the  final  rule. 

EPA  also  notes  that  a  methodological 
concern  has  been  raised  regarding  its 
facility  closure  analysis  that  relates  to 
its  use  of  cash  flow  as  the  appropriate 
measure  of  funds  available  to  cover  the 
compliance  costs  of  the  proposed  rule. 
Cash  flow  is  defined  as  income  plus 
depreciation.  It  has  been  suggested  that 
calculating  a  facility's  costs  without 
including  depreciation  fails  to  accoimt 
for  the  future  cost  of  repfacing  existing 
capital  as  it  wears  out.  and  thus 
underestimates  long-term  costs  and 
overstates  funds  available  for 
compliance.  EPA,  however,  believes  it  is 
appropriate  to  include  depreciation  in 
the  funds  available  for  compliance 
because,  while  under  standard 
accounting  practices  depreciation  is 
deducted  from  gross  revenue  during  the 
calcufation  of  income,  it  does  not 
represent  an  expenditure  actually 
incurred  in  the  current  period  but  rather 
an  amortization  of  costs  incurred  in  a 
previous  period.  EPA  requests 
comments  on  its  use  of  cash  flow  as  an 
appropriate  measure  of  funds  available 
for  compliance. 

In  the  employment  analysis,  EPA 
undertakes  several  types  of  analyses,  all 
based  in  part  on  a  type  of  analysis 
known  as  input-output  analysis.  These 
employment  analyses  include:  (1)  a 
national-level  analysis  for  estimating 
employment  gains  and  losses 
throughout  the  U.S.  economy  in  all 


industry  sectors  using  both  compliance 
costs  and  employment  losses  driven  by 
facility  closures  to  determine  a  range  of 
possible  gross  and  net  (losses  minus 
gains)  impacts  at  the  national  level;  t2) 
a  regional  impact  analysis  using 
employment  losses  driven  by  facility 
closures  (closure  losses)  to  detramine 
whether  impacts  on  individual 
communities  might  be  experienced;  and 
(3)  an  analysis  using  EPA's  estimate  of 
maricet-determined  production  losses  to 
derive  an  estimate  of  direct,  net 
employment  losses  in  the  industrial 
laimdries  industry  ^one.  This  last 
analysis  is  undertaken  to  determine 
losses  within  the  industrial  laundries 
industry  alone  because  while  closure 
losses  can  be  considered  the  inunediate 
impact  of  the  prc^xMed  nde  on  the 
industry,  production-driven  losses 
might  be  greater  or  less  than  closiue 
losses  over  time,  as  equilibrium  in  the 
market  is  attained.  Furthermore,  closiue 
losses  do  not  account  for  the  fact  that 
some  portion  of  production  workers 
might  transfer  wholly  or  in  part  to 
operating  pollution  control  equipment, 
thus  some  accounting  for  employment 
gains  within  the  industry  is  necessary. 

National-level  analysis.  EPA  uses 
input-output  analyses  to  determine  the 
eCnacts  of  the  reguktion  using  national- 
level  employment  and  output 
multipliers.  Input-output  multipliers 
allow  EPA  to  estimate  the  effect  of  a  loss 
in  ou^ut  in  the  industrial  faundries 
industry  on  the  U.S.  economy  as  a 
whole.  Every  loss  in  output  in  the 
industrial  laundries  industry  results  in 
employment  losses  in  that  industry. 
Additionally,  these  losses  have 
repercussions  throughout  the  rest  of  the 
economy,  and  the  output  and 
employment  multipliers  allow  EPA  to 
calculate  the  total  losses  in  output  and 
employment  nationally  using  the  ou^ut 
loss  estimated  for  the  industrial 
laundries  industry  alone.  See  Section 
Seven  of  the  EA  for  more  details. 

Regional-level  analysis.  EPA  also 
determines  the  impacts  on  regional- 
level  employment,  which  is  estimated 
using  facility  closures  and  employment 
at  those  closing  facilities.  These 
analyses  are  based  on  the  use  of  Bureau 
of  Economic  Analysis  RIMS  n  input- 
output  r^onal  (not  national-level) 
multipliers,  which  allow  EPA  to 
determine  employment  impacts  on 
other  sectors  of  the  regionally  economy 
that  depend  on  the  industrial  laundries 
industry.  EPA  uses  the  regional-loss 
estimates  using  the  facility  closure- 
driven  estimates  of  emplo)rment  losses 
to  perform  a  community  impact 
analysis,  which  investigates  the 
potential  for  impacts  on  community 
unemployment  rates  based  on  the 
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immediate  dislocadon  effects  of  bcility 
cloauies.  Firm  Ctiluiee  are  not 
considered  in  the  job  loss  or  commtmity 
impact  analyses  because  in  all  cases, 
these  firms  are  ii Ingle  hf  llHj  Unas 
whose  facility  is  shown  to  bie  Bnancially 
viable  after  complying  with  the  rule. 
The  impect  of  the  proposed  riile  on 
theee  facilities  thus  might  be  the  loss  of 
their  financial  indspsMHice.  aa  they 
would  likely  be  purchaaed  by  a  larger 
firm  and  continue  to  operate  with  iJl  or 
nearly  all  employees.  This  is  not  always 
the  case  in  all  industries,  but  in  this 
industry,  facilities  are  geographically 
tied  to  their  service  areas  and  thus  their 
production  is  not  easily  shifted  to 
another  geographic  arse.  Piuthermore. 
they  are  generally  not  asset-rich  and  are 
thus  not  suitable  for  acquisition  for  the 
purpose  of  selUag  off  assets  radiar  than 
tor  operetioo. 

EPA  conducts  a  lagiona]  analysis 
because  even  if  net  employaaBt  ( 
(loases  mlnua  gatiis)  aie  i 
on  a  nertnnal  level,  an  ea 
might  still  have  a  suhstanfUl  n  sptlve 
efSect  on  an  indlvidDal  comaiunity  (see 
the  EA  for  mora  details). 

b»dim^kmlanofytit.  Facility 
dosioe  losses  could  overstate  or 
understate  eeoployttent  lessee  strictly 
within  the  iadesMel  lenndrles  indt^ry 
on  a  k«9B»-tefm  baeis.  sinos  total 

drive*  by  pcodacttsB  losses  sad 
nmployMent  leeaaa  from  dosuiea  ass 
driven  by  oeete  of  ooapliance.  and  theae 
two  Inesss  asy  not  be  eqnaL  TWiehsu. 
BPA  nsss  Ito  mmkm  model  to  predict 
anv  ledoctkMS  In  psoductioa  sad  the 
subeeqissHt  saipieynBnt  efEscts 
(prodttdki^iUeea  eflscte)  within  the 
industrial  fanndriBs  IndBstoy  akML  This 
analysis  afao  eoooetels  few  sosw  ■sins 
within  the  tediMteiel  leondriea  indnstvy 
due  to  a  need  far  epecetors  of  poUutloB 
contiol  mfikfmtmtL  Tkfa  analysfa  also 
uses  the  netieoel- level  inpat-outpvt 
multipliers  to  ooeapute  a  direct  loss  of 
emplojrnMnt  on  the  besis  of  output 
eSacta.  EPA  considsrs  this  smpIoynMnt 
loaa  the  Inngw  teiiit  impert  of  the  rule 
on  the  industrial  leundriss  industry. 

EPA  investigMes  eddttioaal  secondary 
impacts  qualitetively  and  quantitatively. 
Theae  impects  include  impects  on 
domestic  and  intemationaJ  mariiets. 
impects  on  substitutes  for  industrial 
laundry  services,  impacts  on  inflation, 
distributional  impects.  and  impacts  on 
environmental  )ustice.  EPA  also 
investigates  the  impact  of  the  rule  on 
domestic  markets.  The  rule  will  afbct 
domestic  markets  to  the  extent  that 
excluded  facilities  can  affect  market 
share.  EPA  makes  an  assessment  of  the 
potential  for  effect  on  domestic  market 
on  the  besis  of  pounds  of  laundry 


processed  by  excluded  facilities  to  the 
total  pounds  processed  by  the  industry. 

EPA  alao  looks  st  impacts  on 
customers.  The  agency  obtained  IRS 
data  on  the  ma)or  customer  groups  and 
summed  total  operating  costs  for  their 
maior  customers.  Under  the  worst-case 
essumption  that  all  compliance  costs 
would  be  borne  by  only  10  percent  of 
theae  major  nutomers.  EPA 
conservstively  determined  a  percentage 
by  which  total  operating  costs  might 
increase  due  to  the  propoaed  rule. 
Additionally,  EPA  invastfgelss  dte 
potential  for  any  impects  on  hotels, 
hospitals,  priscms  and  other  such 
establishments  should  they  be  eccepting 
indiistrial  items  from  off-site  sources. 

Another  key  analysis  EPA  performs  U 
an  analjrsts  to  detaimine  impects  on 
new  sources,  which  is  primerily  s 
"bertiers-to-entry  analysis"  to  «<«»»«'«^imf 
whether  the  costs  of  the  PSES  vrouU 
prevent  s  new  source  from  entering  the 
merket  TUs  enalyafa  looks  st  whether 
new  industrial  laundries  would  be  at  a 
competitive  disadvantage  compared 
with  existing  sourcss.  Mariist  eiCscto 
end  bairiers  to  entry  aaaocieted  with  the 
smell  souice  exclusion  alao  are 
qualitatively  inveedgstad. 

Abo.  posnient  to  K.Q.  12866.  EPA 
a  cos^-hsBsAt  analysis.  Ttds 
kMlta  at  the  social  caat  of  the 
aste 
of  mmpHeTe  plus  gov  er— wot 

phM  the  coeto  of 


2.  Total  Costs  and  Impacts  of  the 
Proposed  Rule 

This  section  presents  the  total  costs 
and  impacts  of  the  standards  in  this 
proposed  rule.  EPA  estimates  that  there 
are  1,747  industrial  laundries  facilities 
(given  the  items  processed,  the 
definition  of  an  industrial  laundry  item 
in  the  proposed  rule,  and  Section  300 
Survey  statistical  weighu).  Of  these.  141 
facilities  meet  the  definition  of  "small" 
under  EPA's  propoaed  designation  of 
the  small  industrial  laundries  exclusion. 
This  exclusion  is  defined  as  all  facilities 
leundering  leas  then  one  milHnn  pounds 
of  inroming  Uundry  per  relender  year 
and  leas  thim  255.000  pounds  of  shop 
and/or  printer  towels/raoi  per  r»\tmAMr 
yssr.  Of  thsss  exchided  facilities.  aU 
meet  the  definition  of  "small"  under 
Smell  Buainaas  Administrstion  (SBA) 
GuideHnea.  There  are  903  firms  owning 
the  1,747  fadlitiea.  A  total  of  837  out  of 
the  903  firms  or  03  percent  are  "small 
buainaaaea"  ^^^t^wMf  to  SBA 
Guidelinea  (rsvenuea  laaa  than  $10.5 
million  per  yeer).  The  analysis  looks 

at  ain^facility  firms  (those 
e^ses  ths  fini  and  dw  facility  are 
a  single  entity)  and  multifacility  firms 
(Unas  that  own  SMte  than  one  tmdhty; 
theee  firms  are  laigsr  than 
facility  Anna).  There  era  e  total  of 
880  single  fcirilily  flrate  out  ef  QM  kHai 
in  the  liidiisU  i  Q  perossitX  the 
the  SBA 


Section  DC  of  this 
deteifa  of  the  beneflto  wielyois. 

C  Summary  of  CtmtB  and  Economic 
tmpacta 

1.  Overview  of  the 


The  EA  facoees  first  on  the  costs  and 
aronnsnir  iwperts  otihe  proposed  rule, 
using  the  best  data  and  infbsmatiao 
availehle    thet  reported  by  industry  in 
the  Section  306  Survey  data— as 
representative  of  the  reguletory  beseline. 
The  analysis  addresses  costa  and 
economic  impecta  of  the  pretrsetment 
(PSES  and  PSNS)  requirementa  for 
industrial  laundries  wastewater.  As 
noted  eerlier,  EPA  has  elected  to  reserve 
Best  Practicable  Control  Technology 
CurrenUy  Available  (BPT),  Best 
Conventional  Pollutant  Control 
Technology  (BCT).  BAT.  and  NSPS 
requirements.  Direct  discharger 
requirements  vtrill  be  determined  on  a 
case-by-case  basis  under  CWA  section 
402(aXl). 


Poraech  

technology,  BPA  developed  a  coat 
modela.  The  fallowing  cost  aodiilea 
make  up  the  selected  CP  option:  screen, 
iHeani  splitting,  eqoriiatian.  rhemirel 
precipitation.  pH  adjustment,  sludge 
dewatering.  building  and  monitoring. 
For  further  detail,  see  Chepter  12  of  the 
Development  Document 

Total  ooeta  of  the  propoaed  regulation 
an  estimrtsd  to  be  $83.0  million  (see 
Table  VILC2.1). 

Tabi^  VII.C.2.1.— Costs  of 
Proposed  PSES  Option  ($1997) 


Option 

PoeOex  An- 
nuel Costa 
(SmWon) 

PSES:  C*ML  .._   

8e3J 
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a.  Impacta  From  Pretreatment  Standards 
for  Existing  Sources  (PSES) 

EPA  estimates  that  the  proposed  rule 
would  result  in  33  facilities  (2.1  percent 
of  all  facilities  in  the  facility-level 
analysis  and  1.9  percent  of  all  in-scope 
facilities)  closing  as  a  result  of 
compliance  costs.  All  are  single-facility 
firms.  EPA  estimates  total  direct  job  loss 
of  2,872  full-time  equivalents  (1  FTE  = 
2.080  hours  of  labor)  as  a  result  of  the 
facility  closures  projected  under  the 
propmed  rule.  The  employment  losses 
associated  with  closures  overstate  actual 
net  losses  to  the  industry,  because  some 
employment  gains  in  the  industry  will 
occiu*  (although  the  gains  may  not  occur 
in  the  same  geographic  location  or  at  the 
same  time  as  the  losses).  These  gains 
include  operators  of  poUutidn  control 
systems  that  might  be  hired  by  facilities 
and  additional  workers  liired  to  expand 
some  production  at  facilities  located  in 
market  areas  with  facility  closures  (lost 
production  from  closures  is  estimated  to 
exceed  the  amount  of  reductions 
required  to  meet  market  equilibriimi 
conditions).  EPA  estimates  the  actual 
net  direct  losses  in  the  industrial 
laundries  industry  would  be  470  FTEs 
(0.36  percent  of  total  industry 
employment),  considerably  less  than  the 
jiumber  of  direct  losses  predicted  solely 
on  the  basis  of  closures. 

Additional  to  these  closures.  EPA 
predicts  that  the  proposed  r^ulatory 
option  would  affect  the  ability  of  65 
firms  (all  of  which  are  single-facility 
firms)  to  raise  the  capital  needed  to 
purchase  and  install  the  pollution 
control  equipment  This  impact  may 
result  in  the  loss  of  financial  freedom 
for  these  firms,  up  to  and  including  the 
sale  of  the  firms  to  larger  multifacility 
firms.  This  impact  does  not  mean  that 
these  firms  will  close;  all  these  firms  are 
viable  at  the  facility  level  and  are  thus 
considered  likely  to  be  of  interest  to 
other  fiirms  for  acquisition  and 
operation. 

EPA  predicts  employment  impacts  to 
'the  national-level  economy  on  the  basis 
of  input-output  analysis  described 
above.  Based  on  this  analysis,  which 
estimates  both  national  employment 
losses  stenuning  from  increased  output 
in  the  industrial  laundries  industry  and 
offsetting  gains  stemming  bom 
increased  output  of  pollution  control 
equipment,  the  proposed  option  would 
result  in  a  net  loss  of  employment  at  the 
national  level  in  all  industry  sectors  of 
582  to  5,534  FTEs,  which  is  about 
0.0005  to  0.005  percent  of  the  U.S.  labor 
force  in  1997.  Net  output  loss  would  be 
thus  SlOO.7  million  at  most,  which  is 
about  0.001  percent  of  Gross  Domestic 
Product  in  1997.  Thus  EPA  expects,  at 


the  national  level,  that  the  IL  Standards 
would  have  negligible  impact  on  U.S. 
employment  and  output 

u'A  also  investigated  employment 
impacts  in  the  industrial  laundries 
industry  alone.  EPA  determined  that 
within  the  industrial  laimdries  industry, 
many  nonclosing  facilities  might 
actually  experience  gains  in  production 
(and  thus  gains  in  output  and 
employment).  This  is  because  when 
facilities  close,  other  nonclosing 
facilities  in  the  local  market  area  might 
expand  production  to  take  over  a 
portion  of  the  closing  facility's 
production.  Thus,  while  the  proposed 
rule  is  estimated  to  produce  a  long-term 
net  employment  loss  to  the  industrial 
laundries  industry  of  470  FTEs,  this  is 
less  th^p  the  short-term  direct 
employment  and  output  losses  that 
would  be  calculated  on  the  basis  of 
closures  alone. 

For  the  community-level  analysis.  - 
undw  the  conservative  approach  for 
estimating  community  employment 
impacta  described  above,  EPA 
determined  that  most  closures  vrill 
result  in  a  m«iriTniiin  change  in  a 
community's  unemployment  rate  of  0.32 
percent  or  less  and  EPA  estimates  no 
single  community  will  sustain  impact 
on  ita  unemployment  rate  of  greater 
than  one  percent 

EPA  expecta  the  proposed  rule  to 
have  a  minimal  impact  on  international 
maiketa.  Domestic  marketa  might 
initially  be  slightly  affected  by  the 
exclusion  for  very  small  facilities,  since 
these  facilities  may  not  be  subject  to  the 
.same -requirements;  however,  the 
number  of  these  facilities,  the  small 
volume  of  their  production  relative  to 
total  industry  production  (0.7  percent), 
and  the  likelihood  that  they  are  not 
concentrated  in  any  one  market  area,  are 
expected  to  limit  the  effecta  of  any 
competitive  advantages  they  may  have. 
EPA's  economic  analysis  shows  that 
there  is  a  very  slight  increase  in  price 
(S0.0G3  per  pound)  and  that  customers 
are  not  very  sensitive  to  price  changes; 
therefore,  dischargers  subject  to  the 
proposed  rule  would  be  able  to  compete 
with  those  dischargers  excluded  &x>m 
the  proposed  rule.  Further,  if  any 
excluded  facility  annually  laimders 
more  than  one  million  pounds  of 
laundry  or  more  than  255,000  pounds  of 
shop  and/or  printer  towels/rags  per 
calendar  year,  it  will  no  longer  he 
excluded  from  the  standards.  The  small 
excluded  facilities  are  also  the  most 
likely  of  any  size  group  to  exit  the 
market  regardless  of  the  rule.  Given 
these  observations,  it  is  likely  that  this 
group  of  existing  sources  would  shrink 
in  size  over  time,  and  any  small  market 
effecta  would  be  reduced.  As  discussed 


below  in  the  Regulatory  Flexibility 
Analysis  section,  EPA  believes  that  the 
small  impacts  of  the  exclusion  on 
markets  are  £ar  outweighed  by  the 
benefits  of  reducing  adverse  economic 
impacts  on  the  most  vulnerable  firms  in 
the  industry. 

EPA  also  expecta  the  proposed  rule  to 
have  minimal  impacta  on  inflation, 
insignificant  distributional  effecta.  aQd 
no  major  impacts  on  environmental 
justice.  The  rule  also  would  have 
minimal  impacta  on  industrial  laundries 
ciistomers.  The  price  increase  expected 
as  a  result  of  the  proposed  option  is  an 
average  of  S0.003  per  poimd,  or  0.4 
percent  of  current  average  price.  ^ 

Because  this  percentage  increase  u  so 
small  compared  to  even  the  modest 
rates  of  inflation  cuirentiy  experienced, 
it  is  unlikely  that  most  customers  would 
be  able  to  Higtingiiinh  this  effect  from 
the  effect  of  inflation.  If  EPA  assumes 
that  only  10  percent  of  the  customers  in 
the  major  groups  of  customers  absorb 
100  percent  of  the  cost  of  the  rule,  total 
compliance  costa  would  increase 
ciistomers'  operating  costa  by  an  average 
of  less  than  0.02  percent  Therefore, 
EPA  does  not  expect  price  increases  to 
have  a  major  impact  on  customers. 

EPA  also  investigated  the  likelihood 
that  customers  might  substitute 
disposable  items  for  laundered  items  or 
be^  operating  on-site  laundries.  Both 
the  substitution  of  disposable  items  for 
faundered  items  and  the  installation  and 
operation  of  on-site  laundries  are 
associated  with  potential  negative 
impacta  on  customers  that  might  deter 
them  from  choosing  these  potential 
substitutes.  Disposable  items  can  be 
more  expensive  to  use  than  laundered 
items,  may  not  meet  quality 
requirementa  (e.g.,  disposable  printer 
towels  tend  to  be  linty)  and  are,  in 
certain  circumstances,  regulated  under 
other  environmental  statutes. 
Meanwhile  because  of  the  high  initial 
costa  to  install  equipment  on-site  and 
the  small  increase  in  price  of  industrial 
laundry  services  discussed  earlier,  on- 
site  laundries  could  require  years  before 
any  cost  savings  might  be  realized.  Also, 
EPA's  market  model  provides  a  means 
for  estimating  price  increase  and 
reduction  in  quantity  demanded  for 
industrial  laundering  services  at  the 
higher  price.  This  analysis  shows  a  very 
small  decrease  in  production  as  a  result 
the  proposed  rule,  0.3  percent  of 
baseline  production.  Given  the 
disincentives  towards  those  substitutes 
indicated  above,  EPA  does  not  expect 
the  proposed  rule  to  cause  customers  to 
substitute  disposable  items  for 
laundered  items  or  commence  industrial 
laundering  on-site  for  industrial 
laundries  services  in  any  major  way. 
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The  small  raduction  in  production  of 
0.3  percent  is  more  likely  to  occur  from 
customers  delaying  cleaning  (rather 
than  weekly  pickups  of  mats,  for 
example,  some  might  substitute 
biweeldy  pickups)  or  dropping  certain 
rental  items,  such  as  uniforms  used  only 
for  image  purposes.  This  decline  in 
production  is  negligible  compared  to  the 
approximate  4  percent  per  year  growth 
in  revenues  seen  for  the  industry 
between  1990  and  1993,  according  to 
Section  308  data. 

EPA  also  determined  that  impacts  on 
hotels,  hospitals,  and  prisons,  which 
could  be  processing  industrial  laundry 
from  ofEsite  sources  are  likely  to  be 
negligible.  First,  EPA's  survey  of  a 
subset  of  hotels,  hospitals,  and  prisons 
turned  up  no  facilities  that  were 
currentiy  accepting  industrial  items 
from  ofbite  sources.  Second,  EPA's 
survey  shows  that  some  of  these  sources 
could  meet  the  definition  of  the  small 
industijal  laundry  exclusion.  Several 
process  considerably  less  than  1  million 
pounds  of  laundry  per  year,  thus  it  is 
possible  that  if  any  of  these  types  of 
establishments  do  accept  industrial 
items  from  ofTsite  sources,  some  might 
be  excluded  from  coverage  on  the  basis 
of  pounds  laundered.  Finally,  if  there 
were  £>cilities  lane  enough  not  to 
qualify  for  an  exclusion,  uieir  mafor 
source  of  revenues  are  from  their 

Erimary  business,  not  from  operating  a 
lundry.  Therefore,  EPA  expects  that 
these  facilities  can  afford  to  comply 
with  the  proposed  limitations  by  offrite 
shipping  of  industrial  laundry 
wastewater.  Because  EPA's  data  on 
these  types  of  establishments  is  not 
exhaustive,  however,  the  Agency 
solicits  comment  and  additional  data  on 
this  issue. 

b.  Impacts  From  Pretreatment  Standards 
for  New  Sources  (PSNS) 

EPA  investigated  all  options 
considered  imder  PSES  as  potential 
PSNS  options.  EPA  has  tentatively 
•elected  the  CP-IL  option  for  both  sets 
of  proposed  standards.  This  section 
presents  EPA's  assessment  of  impacts 
on  new  sources.  EPA  assesses  impacts 
on  new  sources  by  determining  whether 
the  proposed  rule  would  result  in  a 
barrisr  to  entry  into  the  market 

EPA  has  found  that  overall  impacts 
from  the  proposed  IL  Standards  on  new 
sources  would  not  be  any  more  severe 
than  those  on  existing  sources,  since  the 
costs  faced  by  new  sources  generally 
will  be  the  same  as  or  less  than  those 
faced  by  existing  sources.  It  is  typically 
less  expensive  to  incorporate  pollution 
control  equipment  into  the  deeign  at  a 
new  plant  than  it  is  to  retrofit  the  same 
pollution  control  equipment  in  an 


existing  plant  because  no  demolition  is 
required,  and  space  constraints,  which 
can  add  to  costs  if  specifically  designed 
equipment  must  be  ordered,  are  not  an 
issue  in  new  construction.  Because  most 
new  sources  and  existing  sources  foce 
similar  costs,  EPA  has  determined  that 
PSNS  requirements  should  not  pose  a 
barrier  to  entry  on  the  besis  of 
competitiveness  for  most  new  {acilities. 
EPA  also  has  shown  CP-IL  to  be  an 
economically  achievable  option,  having 
an  acceptable  level  of  impact  on  existing 
sources.  Therefore,  the  same 
requirements  for  PSNS  also  should  have 
an  acceptable  level  of  impact  on  most 
new  facilities. 

EPA  also  examined  whether  there 
would  be  a  barrier  to  entry  for  small 
new  sources.  EPA  proposes  not  to 
exclude  these  new  sources  because  it 
has  found  it  to  be  economically 
achievable  for  these  new  sources  to 
comply  with  the  CP-IL  standards 
contained  in  the  proposed  rule.  Based 
on  the  Section  308  Survey  daU.  EPA 
expects  that  new  sources  generally 
exceed  the  threshold  siae  cutoff  that 
EPA  proposed  for  existing  sources.  EPA 
investigated  facilities  in  the  Section  308 
Survey  that  indicated  they  were  new  or 
relatively  new  at  the  time  of  the  survey. 
The  number  of  new  source  facilities 
coming  on  line  each  year  is  extremely 
small.  Over  a  three  year  period  (1991. 
1992.  and  1993),  according  to  Section 
308  Survey  data,  laundry  operations 
began  only  at  about  80  faciUties  (and  it 
is  not  absolutely  clear  from  the  data 
whether  these  frK:ilities  were  actually 
new  dischargers  or  were  existing 
dischargers  acquired  in  that  year  by  a 
different  firm).  Over  the  3-year  period, 
this  amounts  to  27  new  sources  a  year 
at  most,  or  only  1.5  percent  of  existing 
fsciUties.  Given  the  small  level  of 
growth  in  the  industrial  laundries 
industry.  EPA  believes  that  new  sources 
are  primarily  replacing  production  from 
closing  facilities  that  exit  the  market 

Of  these  focilities  identified  as  new  or 
relatively  new  fecilities,  EPA 
determined  that  the  average  revenues  of 
this  Doup  exceeded  $4  million  per  year, 
and  the  amotmt  of  laundry  processed 
averaged  over  5  million  pounds  per 
year.  Only  24  facilities  out  of  80  total 
newer  hcilities  (weighted),  or  30 
percent,  would  meet  the  size  threshold 
for  the  exclusion  applicable  to  existing 
sources.  On  s  yearly  biwis  (given  that  24 
facilities  started  up  over  the  3  years  of 
the  survey)  EPA  estimates  that  up  to  8 
facilities  of  the  size  that  would  meet  an 
exclusion  similar  to  that  for  existing 
sources  might  be  started  up  each  year. 
Overall,  in  the  group  of  80  fudlities. 
only  6  facilities  (weighted)  were 
identified  as  postcompliance  closures 


(based  on  a  closure  by  one  surveyed 
nonindependent  facility).  No  single- 
facility  firm  would  close 
postcompliance.  EPA  is  less  concerned 
about  a  closure  of  a  nonindependent 
facility,  since  nonindependent  facilities 
often  can  fall  back  on  their  parent  firm 
during  the  financially  shaky  first  few 
start  up  years.  Furthermore,  these  6 
facilities  are  represented  by  a  survey 
facility  that  might,  on  the  basis  of  the 
types  of  laundry  processed,  be  able  to 
meet  the  requirements  of  the  rule 
possibly  without  having  to  install  any 
pollution  control  whatsoever  (that  is, 
their  current  effluent  might  not  exceed 
tiae  CP-IL  based  standards).  EPA  has 
conservatively  assigned  this  facility 
compliance  costs  because  the  Agency 
has  no  sampling  data  from  this  mcUity 
to  support  mis  assertion.  Given  the 
above  results.  EPA  finds  that  not 
excluding  new  sources  laundming  less 
than  one  million  poiuids  of  incoming 
laimdiy  per  calendar  yma  and  less  than 
255.000  pounds  of  shop  and/or  printer 
towrela/raos  per  calendar  year  from 
PSNS  will  be  economically  achievable 
and  will  present  no  barriers  to  entry. 

EPA  also  investigated  whether  tham 
might  be  a  banier  to  mitry  due  to 
competitive  disadvantages  for  all  new 
sources  in  maricets  when  excluded 
fwrflirtes  are  located.  According  to  the 
Section  308  Survey,  excluded  ncilitiee 
process  only  0.7  percent  of  the  laundry 
processed  by  all  facilities  represented  in 
the  survey.  EPA  thus  concludes  that  the 
market  share  of  excluded  tariHties  is  so 
small  that  excluded  facilities  are 
unlikely  to  have  a  measurable  impact  in 
the  market  for  industrial  laundry 
services.  Furthermore.  EPA  has  shown 
that  evm  if  no  compliance  costs  are 
passed  through  to  customers,  the 
impacts  are  similar  to  the  results 
assuming  cost  pass-throu^  does  occur, 
and  thus  new  sources  should  be  able  to 
compete  with  excluded  bcilities  on 
price  (by  not  raising  prices)  even  if  they 
perceive  the  need.  EPA  thus  concludes 
that  competition  with  excluded 
facilities  will  not  pose  a  barrier  to  entry. 

3.  Economic  Impacts  of  Re)ected 
Options 

The  economic  impacts  from  rejected 
options  are  as  follows. 

The  OC  option  is  associated  with  the 
lowest  level  of  economic  impacts  of  all 
options  considered.  This  option  is 
associated  with  3  fiscility  closures,  and 
only  22  firms  are  projected  to  be  likely 
to  &il  (but  not  close)  and  are  thus  likely 
to  lose  their  financial  independence.  A 
net  direct  total  of  275  FTEs  would  be 
lost  in  the  industrial  laimdries  industry 
(direct,  production-driven  losses)  had 
EPA  chosen  this  option,  and  other 
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secondary  impacts  (efFscts  on  trade, 
inflation,  and  customers)  would  be 
negligible.  The  option  basing  limits  on 
the  lesser  performance  between  DAF-IL 
and  CP-IL  is  associated  with  nearly 
identical  impacts  as  EPA's  preferred 
CP-IL  option.  Facility  closures  are 
estimated  to  be  33,  and  65  firms  are 
estimated  to  be  likely  to  fail  (but  not 
close)  and  thus  are  likely  to  lose  their 
financial  independence.  A  net  total  of 
456  FTEs  would  be  lost  in  the  industrial 
laundries  industry  (direct,  production- 
driven  losses),  and,  as  for  the  CP-IL 
option,  this  option  would  most  likely 


have  minimal  additional  secondary 
impacts. 

EPA  investigated  a  variant  to  the 
Combo  option  based  on  both  CP-IL  and 
DAF-IL.  In  this  option,  rather  than 
setting  limits  based  on  the  lesser 
performance,  EPA  would  set  limits 
based  on  DAF  limits  for  all  those 
currentiy  operating  DAF  systems,  with 
CP  limits  for  all  others.  Costs  would  be 
very  slightiy  less  than  the  other  CP/DAF 
option,  with  impacts  being 
approximately  the  same  (in  no  case 
would  costs  or  impacts  be  less  than  CP- 
IL). 


Under  the  DAF-IL  option  facility 
closures  are  estimated  to  total  34.  A 
total  of  66  firms  are  expected  to  be 
likely  to  fail  (but  not  close)  and  are  thus 
likely  to  lose  their  financial 
independence.  A  net  421  FTEs  would  be 
lost  in  the  industrial  laundries  industry 
(direct,  production-driven  losses),  if 
EPA  had  chosen  this  option.  Other 
secondary  impacts  would  be  greeter 
than  those  for  the  proposed  option,  but 
still  minimal.  Table  Vn.C.3.1  compares  ' 
the  economic  impacts  of  the  rejected 
option  with  those  of  the  preferred 
option. 


Table  VII.C.3.1.— Impacts  of  the  Preferred  Option  vs.  Rejected  Options 


Option 

Annualized 

posltax  ooets  ($ 

MM  1997) 

Fadly  clo- 
sures 

Finntailures 

losses  (FTEs) 

asaresultof 

production 

losses 

OC  „ _ ^ 

$46.0 
93.9 

-«9 
99.5 

118.6 

3 
33 
33 

33 

34 

22 
66 
66 
66 
66 

275 

470 

-450 

456 

421 

CP-IL 

Con*o^L2^Jm* „.„. 

Combo-IL . 

DAF-IL _. „ 

'DAF-IL  limits  for  existing  OAF  systems;  CP-IL  limits  for  aH  others. 


D.  Cost-Benefit  Analysis 

The  proposed  option  is  expected  to 
have  a  total  annual  social  cost  of  $139.4 
million  ($1997),  which  includes  $136.4 
million  in  pretax  compliance  costs,  $2.9 
million  in  administrative  costs,  and  $0.1 
million  in  unemployment  benefits 
administration  costs.  Aimual  monetized 
benefits  are  expected  to  range  from  $2.9 
million  to  $10.6  million,  wMch  includes 
$0.09  million  to  $0.5  million  for  human 
health  benefits,  $1.9  million  to  $6.7 
million  for  recreational  benefits,  $0.9 
million  to  $3.4  million  from  nonuse 
benefits,  and  $0,006  million  to  $0.01 
million  for  POTW  sewage  sludge 
benefits.  Table  Vn.D.l  simunarizes  the 
results  of  the  cost-benefit  analysis. 

Table  Vll.D.i.— Results  of  the 
Cost-Benefit  Analysis 


Table  Vll.D.i.— Resultsx)f  the 
Cost-Benefit  Analysis— Continued 


Categoiy 

Dotor  value 
(millions  $1997) 

Coete: 

Pretax  Costs  of  Com- 
pliance   „ 

Administrative  Costs  of 
Pemiitting 

Administrative  Costs  of 
Unemployment  Ben- 
efits   _ 

SI  36.4 
?.9 

ai 

Total  Social  Costs 
Monetized  Benefits: 

Human  Health  Benefits 
Recreational  Benefits  .. 

139.4 

$0.09-0.5 
1*^.7 

Catogoiy 

DoUar  value 
(minions  $1997) 

Nonuse  Benefits 

Benefits  to  POTWs  ...... 

0.»-3.4 

aoo6-o.oi 

Total  Monetized 
Benefits 

2.9-10.6 

There  are  a  number  of  additional 
benefits  associated  with  the  proposed  IL 
Standards  that  could  not  be  monetized. 
Examples  include:  reduced  noncancer 
health  effects,  reduced  POTW  operating 
and  maintenance  costs,  reduced 
administrative  costs  at  the  local  level  to 
develop  and  defend  individually 
derived  local  limits  for  indiistrial 
laundries,  improved  aesthetic  quality  of 
near  discharge  outfalls,  enhanced  water- 
dependent  recreation  other  than  fishing, 
benefits  to  wildlife  and  to  threatened  or 
endangered  species,  tourism  benefits, 
and  biodiversity  benefits. 

E.  Cost-Effectiveness  Analysis 

In  addition  to  the  foregoing  analyses, 
EPA  has  conducted  cost-efiiectiveness 
anal]rses  for  all  options  it  considered. 
Results  of  these  analyses  are  presented 
in  the  Cost-Effectiveness  Analysis  (G-E), 
which  is  included  in  the  rulemaking 
record.  C-E  analysis  evaluates  the 
relative  efficiency  of  options  in 
removing  toxic  and  nonconventional 


pollutants.  Costs  evaluated  include  the 
pretax  direct  compliance  costs,  such  as 
capital  expenditures  and  O&M  costs, 
includiiu  compliance  monitoring. 

Cost-eSectiveness  results  are 
expressed  in  terms  of  the  incremental 
and  average  costs  per  "pound 
equivalent"  (PE)  removed.  PE  is  a 
measure  that  addresses  differences  in 
the  toxicity  of  pollutants  removed.  Total 
PEs  are  dnived  by  taking  the  number  of 
pounds  of  a  pollutant  removed  and 
multiplying  this  number  by  a  toxic 
weighting  fector  (TWF).  EPA  calculates 
TWFs  for  priority  pollutants  and  some 
additional  nonconventional  pollutants 
using  ambient  water  qtiality  criteria  and 
toxicity  values.  The  TWFs  are  then 
standardized  by  relating  them  to  a 
particular  pollutant,  in  this  case,- 
copper.  As  of  1985  the  water  quality 
criterion  for  copper  was  revised,  thus 
the  "TWF  for  copper  also  has  been 
revisisd.  PEs  are  calculated  only  for 
pollutants  for  which  TWFs  have  been 
estimated,  thus  they  do  not  reflect 
potential  toxicity  of  some 
nonconvmtional  and,  to  date,  any 
conventional  pollutants  though  the 
newly  added  TWF  for  TPH  does  capture 
a  large  portion  of  the  more  toxic 
components  of  the  conventional 
pollutant,  oil  and  grease.  Q^A's  standard 
procedure  is  to  rank  the  options 
considered  for  each  waste  stream  in 
order  of  increasing  PE  removed.  EPA 
then  calculates  incremental  cost- 
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effectiveness  as  the  ratio  of  the 
incremental  annual  costs  to  the 
incremental  PE  removed  under  each 
option,  compared  to  the  previous  (laM 
eOsctive)  option.  Average  cost- 
eCbctiveness  is  calculated  for  each 
option  as  a  ratio  of  total  costs  to  total  PE 
removed.  In  the  case  of  pretreetment 
standards,  EPA  does  not  include 
pollutant  removals  if  those  pollutants 
could  be  removed  at  the  POTW.  but 
only  includes  the  removal  of  pollutants 
that  would  pass  throu^  the  POTW  in 
its  cost-efiiBctiveDess  determination. 
(Note  that  EPA  assumes  for  this  analysis 
that  POTW  removal  efficiency  is  the 
same  for  treeted  influent  as  for 
untreated  influent.  To  the  extent  that 
the  removal  efficiency  is  lower  for 
influent  that  has  already  been  pretreated 
this  methodology  could  overestimated 
removals  resulting  from  the 
pretreetment  standards.  EPA  reports 
annual  costs  for  all  cost-effiactiveness 
analyses  in  1981  dollars,  to  enable 
limited  comparisons  of  the  cost- 
effectiveness  among  regulated 
industries.  Incremental  cost- 
effectiveness  is  the  appropriate  measure 
for  comparing  one  regulatory  option  to 
an  alternative,  less  stringent  regulatory 
option  for  the  same  rule.  Some  believe 
that  it  may  also  be  used  to  compare  cost- 
efiiactiveness  across  rules  when 
considering  how  the  last  increment  of 
stringency  in  one  rule  compares  to  the 
last  increment  of  stringency  in  another. 
For  compering  the  overall  cost- 
effectiveness  of  one  rule  to  another, 
average  cost-efEactiveness  may  be  a 
mora  appropriate  measure,  but  must  be 


considered  in  context  with  caution. 
(Average  cost-effectiveness  can  be 
thought  of  as  the  "increment"  between 
no  r^ulation  and  the  selected  option, 
for  any  given  rule). 

As  part  of  the  cost-effectiveness 
analysis  for  this  proposed  rule,  the 
nonconventional  pollutant  parameter 
TPH  (SGT-HEM)  was  included  and 
individual  components  of  TPH,  such  as 
the  alkanes,  were  removed  from  the 
cost-effectiveness  calculations  to  avoid 
double  counting  removals.  Although 
TPH  has  not  been  included  in  cost- 
effectiveness  calculations  for  past  rules, 
EPA  believes  that  it  is  appropriate  to 
include  it  here  because,  for  this 
industry,  a  large  portion  of  the  toxic 
constituents  of  TPH  are  compounds  not 
specifically  included  in  the  database  of 
toxic  substances  and  associated  taodc 
weighting  factors  that  past  cost- 
effectiveness  calculation  have  relied 
upon.  In  fact,  TPH  constitutes  over  90 
percent  of  the  pounds  equivalent 
removals  that  EPA  has  estimatad  for  this 
proposed  rule. 

Ine  inclusion  of  TPH  were  based  on 
alkanes  data  to  estimate  POTW  removal 
and  soluble  hydroc:arbon  data  to 
represent  toxicity  of  TPH  to  calculate 
the  toxic  weighting  fector  (TWF).  The 
POTW  removal  of  65  percent  was 
estimated  using  the  U.S.  EPA  Risk 
Reduction  Engineering  Laboratory 
(RREL)  Treatability  Data  Base's  average 
percent  removal  for  the  three  N-alkanes 
with  available  percent  removal  data. 
EPA  recognizes  that  this  approach  may 
not  adequately  characterixe  removals  of 
the  soluble  hydrocarbons  on  which  its 


TWF  is  based  and  requests  comment  on 
how  the  estimate  might  be  improved. 
The  TWF  was  calciilated  using  an 
aquatic  life  toxicity  value  of  560  ^g/L  for 
soluble  hydrocarbons  (EPA's  Water 
Quality  Criteria,  1976)  multiplied  by  an 
application  factor  of  0.01  (EPA's  1986 
Quality  Criteria  for  Water)  and  divided 
into  the  criteria  for  copper  (5.6  V^L)  to 
give  a  value  of  0.1.  EPA  solicits 
additional  information  and  data  related 
to  these  results  and  the  methodology 
used  to  calciilate  both  the  POTW 
removal  rate  and  the  TWF.  EPA  also 
solicits  comments  on  the 
appropriateness  of  its  inclusion  of  TPH 
in  the  cost-effectiveness  calcxdation  for 
this  proposed  rule. 

Table  VILE.1.  presenU  the  cost- 
effiactiveness  of  the  OC  and  CP-IL 
options  using  TPH  data  in  lieu  of  the 
alkanes  data.  The  other  options 
considered  for  industrial  laundries 
wastewater  treatment,  DAF-IL.  and 
Combo-IL  (including  Combo-ILZLim). 
ara  not  presented  in  this  table  because 
they  remove  fewer  pollutants  at  a 
greater  cost  EPA's  cost-effectiveness 
methodology  requires  non  cost-efiiactive 
options  to  be  removed  before 
incremental  cost-effectiveness  is 
calculated,  since  the  incremental  cost 
per  pound  equivalent  removed  would 
be  negative  for  the  next  higher  option. 
See  the  C-E  for  more  details.  As  the 
table  shows,  the  incremental  cost- 
effectiveness  of  the  proposed  option  is 
$108  per  PE,  and  the  average  cost 
efbctivenass  of  the  proposed  optkm  is 
$206parPE. 


Tmble  VII.E.1.— Cost-Effectiveness  analysis  Results 


ToUriannuai 

Incianianlii 

C-E  $1981) 
(S«>.aq.) 

'iSsK 

Option 

PE  (amoved 

iqS) 

PE  fMnovad 

Com  mm. 

1881) 

OC 

CIM. __ 

5.278 
407,368 

$40.3 

83.7 

5.278 
402.080 

43.4 

$7,840 
108 

$7,640 
206 

Table  4-1  in  the  Cost-Effectiveness 
Analysis  compares  the  incremental  cost- 
effectiveness  of  this  proposed  rule  with 
the  incremental  cost-effectiveness  of  21 
other  pretreetment  standards  that  EPA 
has  promulgated  previously.  The  table 
shows  that  18  of  these  wera  mora  coat- 
aflective  on  an  incremental  basis  than 
this  proposed  rule.  However,  as  noted 
earlier,  average  (rather  than 
incremental)  cost-effectiveness  is 
generally  a  mora  appropriate  meesura  to 
use  in  comparing  the  overall  cost- 
effscttvenees  of  one  rule  to  another. 
Unlike  incremental  cost-effectiveness, 
average  cost-effectiveness  is  not  affected 


by  the  particular  choice  of  altemativa 
options  that  wera  considered  and 
rejected.  In  this  proposed  rule,  the 
incremental  or  marginal  cost- 
effectiveness  is  lower  than  sverage  cost- 
effsctiveness  because  the  proposed 
option  (CP)  is  being  compared  to  the 
(OC)  option  that  costo  about  half  as 
much  as  CP  but  removes  only  slightiy 
mora  than  one  percent  of  the  pound 
equivalents  that  ara  removed  by  the  CP 
option.  Due  to  data  limitations  and  time 
constraints,  EPA  has  not  included  in  the 
Cost-Effectiveness  Analysis  a 
comparison  of  the  average  cost 
effectiveness  of  this  proposed  rule  to 


that  of  previously  promulgated  rules. 
Such  a  comparison  may  show  this  rule 
to  be  even  less  cost-efiisctive  ralative  to 
other  rules  than  appears  from  Table  4- 
1.  Care  should  be  lued  in  interpreting 
this  comparison,  however.  Because  the 
initial  focus  of  regulatory  efforts  was  on 

highly  polluting  manilfi>f7*"Hng 

indu^iiee,  it  is  not  surprising  that  over 
time,  fewer  and  fewer  taodc  removals 
should  come  at  higher  and  higher  coats, 
as  the  initial  less  treated,  higher 
pollutant  concentration  wastewaters  ara 
addressed  and  the  focus  of  regulation 
move  increasingly  to  less  polluting 
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service  industries  and  those  which  are 
already  regulated. 

EPA  also  analyzed  the  cost 
effectiveness  of  these  same  options 
using  the  alkanes  data  and  not  using  the 
TPH  toxic  weighting  factor  and  POTW 
removal.  Under  this  assumption,  the 
incremental  cost  effiectiveness  of  the 
proposed  option  is  $1,660  per  PE,  and 
its  average  cost  effectiveness  is  $2,664 
perPE. 

EPA  recognizes  that  the  proposed  rule 
is  not  very  cost-effiactive.  However,  cost- 
effectiveness  analysis  only  considers 
pollutants  for  which  a  toxic  weighting 
factor  has  been  estimated.  Although  this 
proposed  rule  would  eliminate  over  13 
million  pounds  of  toxic  and 
nonconventional  pollutants  to  POTWs 
(See  Table  DC.Cl),  only  1.3  million 
pounds  of  these  pollutants  are 
considered  in  the  cost-effectiveness 
analjrsis. 

Fiulhermore,  cost-effectiveness  is  not 
a  fector  to  be  directiy  considered  under 
the  CWA  in  setting  such  standards. 
Elsewhere  in  this  preamble,  EPA  has 
requested  comment  on  the  option  of  not 
regulating  this  industry  and  on  whether 
such  a  decision  would  be  consistent 
with  the  CWA. 

Vm.  Noa-Walar  Quality  Enviromnmlal 
Impacts 

As  required  by  sections  304(b)  and 
306  of  the  Clean  Water  Act,  EPA  has 
considered  the  non-water  quality 
enviroiunental  impacts  associated  with 
the  treatment  technology  options  for  the 
industrial  laundries  industry.  Non-water 
quality  impacts  are  impacts  of  the 
proposed  rule  on  the  environment  that 
are  not  directiy  associated  with 
wastewater.  Non-water  quality  impacts 
include  changes  in  energy  consumption, 
air  emissions,  and  solid  waste 
generation  of  oil  and  sludge.  In  addition 
to  these  non-water  quality  impacts,  EPA 
examined  the  impacts  of  the  proposed 
rule  on  noise  pollution,  and  water  and 
chemical  use.  Based  on  these  analyses, 
EPA  finds  the  relatively  small  increase 
in  non-tvater  quality  impacts  resulting 
from  the  proposed  rule  to  be  acceptable. 

1.  Air  Pollution 

Industrial  laundry  fecilities  generate 
wastewater  that  contains  significant 
concentrations  of  organic  compoimds, 
some  of  which  are  on  the  list  of 
Hazardous  Air  Pollutants  (HAPs)  in 
Titie  3  of  the  Clean  Air  Act 
Amendments  (CAAA)  of  1990. 
Atmospheric  exposiue  of  the  organic- 
containing  wastewater  may  result  in 
volatilization  of  both  volatile  organic 
compounds  (VOCs)  and  HAPs  from  the 
wastewater.  VOCs  and  HAPs  are  emitted 
from  the  wastewater  beginning  at  the 


point  where  the  wastewater  first 
contacts  ambient  air.  Thus,  VOCs  and 
HAPs  may  be  of  concern  immediately  as 
the  wastewater  is  discharged  from  the 
process  unit  Emissions  occur  from 
wastewater  collection  units  such  as 
process  drains,  manholes,  trenches,  and 
siunps,  and  from  wastewater  treatment 
units  such  as  screens,  equalization 
basins,  DAF  and  CP  units,  and  any  other 
units  where  the  wastewater  is  in  contact 
with  the  air. 

EPA  believes  that  air  emissions  from 
industrial  laundry  wastewater  would  be 
similar  before  and  after  implementation 
of  the  proposed  rule  because  the 
wastewater  from  all  industrial  laundries 
cunentiy  has  contact  with  ambient  air 
as  it  flows  to  the  POTW.  At  fecilities 
that  do  not  ciirrentiy  have  treatment  on 
site,  the  wastewater  typically  flows  from 
the  washers  to  an  open  or  partially  open 
catch  basin,  then  to  the  sewer  and  on  to 
the  POTW,  where  the  wastewater  is 
typically  treated  in  open  aerated  basins 
or  lagoons.  Air  emissions  from  the 
wastewater  occur  as  the  wastewater 
flows  from  the  facility  to  the  POTW.  At 
a  facility  with  treatment  the  wastewater 
would  have  more  contact  with  air  while 
still  at  the  fecility  as  it  is  treated  in  open 
units  such  as  equalization  basins  and  CP 
units  prior  to  flowing  through  the  sewer 
to  the  POTW.  Air  emissions  from  the 
treated  wastewater  occur  at  the 
treatment  units  at  the  fecility,  as  well  as 
while  the  wastewater  flows  to  the 
POTW.  Thus.  EPA  expects  that  the 
location  of  a  portion  of  air  emissions 
from  industrial  laundry  wastewater 
would  shift  boia  the  POTW  collection 
and  treatment  system  to  the  fecility 
treatment  system,  but  EPA  believes  that 
the  overall  amount  of  air  emissions  from 
industrial  laundries  wastewater  would 
not  change. 

EPA  examined  the  total  air  emissions 
from  one  industrial  laundry's  untreeted 
wastewater  stream  assuming  all  volatile 
pollutants  volatilize  from  that  stream. 
EPA  considered  whether  this  total 
amount  of  air  emissions  would  be 
acceptable  assuming  it  represented 
incremental  air  emissions  due  to  the 
proposed  rule.  (EPA  does  not  believe 
that  the  total  amount  of  air  emissions, 
as  calculated  below,  represents 
incremental  air  emissions  because  the 
air  emissions  would  be  similar  before 
and  after  implementation  of  the  rule.) 
EPA  estimated  that,  in  the  worst-case 
scenario,  14  Mg  per  year  of  HAPs  would 
be  emitted  from  an  industrial  laundry's 
wastewater  on  an  annual  basis.  Under 
the  CAAA,  major  sources  of  HAP(s) 
emissions  are  defined  as  having  either  a 
total  emission  of  25  Mg  per  year  or 
higher  for  the  total  of  all  HAP  emitted 
by  a  facility  or  an  emission  of  10  Mg  per 


year  or  higher  for  a  single  HAPs  emitted 
by  a  fecility. 

Based  on  the  worst-case  scenario  and 
this  definition  industrial  laundries 
would  not  emit  HAP(s)  to  the  degree 
that  they  would  be  classified  as  a  major 
source  as  defined  by  the  CAAA.  EPA 
also  believes  that  no  adverse  air  impacts 
would  be  expected  to  occur  due  to  the 
proposed  regulations.  Thus,  because 
EPA  does  not  expect  an  ovetall  increase 
in  the  amount  of  air  emissicms  as  a 
result  of  the  proposed  rule  and  based  on 
EPA's  determination  of  the  total 
emissions  from  one  industrial  laundry's 
untreated  wastewater,  EPA  finds  the  air 
emissions  impacts  of  the  proposed  rule 
to  be  accept^le. 

2.  Solid  Waste  Generation 

The  proposed  regulations  are  based 
on  the  use  of  CP  foUowed  by  dewatering 
of  the  sludge  generated  from  CP.  Based 
on  information  collected  in  the 
industrial  laundries  detailed 
questionnaires,  most  industrial  laundry 
sludge  from  CP  or  DAF  treatment 
systems  is  disposed  of  in  nonhazardous 
landfills.  Based  on  site  visits  to 
industrial  laimdries,  EPA  has  found  that 
some  fecilities  volimtarily  dispose  of 
their  sludge  as  hazardous  waste  even 
though  hazardous  waste  disposal  is  not 
required  by  law. 

EPA  estimates  that  the  incremental 
increase  in  sludge  generation  (not 
including  savings  in  the  volume  of 
sludge  generated  at  POTWs  that  would 
result  from  the  proposed  rule)  for  the 
1,606  fecilities  in  the  industry  covered 
by  the  rule  would  be  74  thousand  tons 
per  year  of  wet  sludge,  or  26,000  tons 
per  year  of  dry  solids.  For  more  details, 
see  Chapter  14  of  the  Development 
Document  Approximately  430  million 
tons  (dry  basis)  of  industrial 
nonhazardous  waste  %vas  sent  to 
landfills  in  tiie  U.S.  in  1986  (SubtiUe  D 
Study  Phase  I:  Report  EPA  No. 
530SW86-054).  This  proposed  rule 
would  result  in  only  a  0.006%  increase 
in  sludge  generation.  Data,  from  the 
Waste  Treatment  Industry  Phase  II: 
Landfills,  suggests  that  current  landfill 
capacity  can  accept  this  increase  in 
solid  waste  generation.  Therefore,  EPA 
believes  the  solid  waste  impacts  of  the 
proposed  rule  are  acceptable. 

3.  Energy  Requirements 

EPA  estimates  that  implementation  of 
the  proposed  regulation  would  residt  in 
a  net  increase  in  energy  consumption 
for  the  industrial  laundries  industry. 
The  incremental  increase  is  based  on 
electricity  used  to  operate  wastewater 
treatment  equipment  at  facilities  that  are 
not  currentiy  operating  treatment 
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systems  comparable  witb  the  proposed 
CP  option. 

EPA  astimatas  that  the  incremental 
increase  in  electricity  use  Cor  the 
industrial  laundries  Industry  as  a  result 
of  the  proposed  rule  would  be  76 
million  lulowatt  hours  per  year. 
Approximately  2,805  billion  kilowatt 
hours  of  electric  power  were  generated 
in  the  U.S.  in  1990.  The  incremental 
incfsese  in  enatgy  use  for  the  industrial 
laundries  industry  corresponds  to 
0.0027%  of  the  national  energy 
requirements.  EPA  estimates  the 
incremental  energy  incraase  to  be  a 
small  percentage  of  electricity  currently 
used  by  the  industrial  laundries 
industry  to  operate  all  washing,  drying. 
and  treatment  equipment.  For  these 
rsesons,  energy  impacts  of  the  proposed 
rule  are  acceptable. 

DC.  BnTironmental  Benefits  Analysis  ^^^ 

A.  Introduction 

This  section  describes  results  of  EPA's 
environmental  benefits  analysis.  For 
more  details,  see  the  WQBA. 


B.  Overview  of  the  Industrial  Laundry 
Induttiy'a  Effluent  Discharge* 

EPA's  record  indicates  that  industrial 
laundry  {Kilities  nationwide  currently 
discharge  to  POTWs  4.9  million  pounds 
per  year  of  priority  and 
nonconventional  pollutants  (excluding 
COD.  TOC.  and  SGT-HEM).  and  35.9 
million  pounds  of  HEM.  Of  the  35.9 
million  pounds  of  HEM.  13.2  million 


pounds  are  SGT-HEM  (see  Table  IX.Cl 
for  loadings  of  all  pollutants).  SGT- 
HEM.  consisting  of  poly  cyclic  aromatic 
hydrocarbons,  are  components  of  HEM; 
SGT-HEM  is  being  used  as  an  indicator 
for  priority  and  nonconventional 
pollutants. 

For  this  rulemaking.  EPA  evaluated 
the  environmental  benefits  of 
controlling  the  pollutant  discharges 
from  industrial  laundries  CKilities  to 
POTWs  through  national  analyses  of  the 
primary  treetment  options:  OC,  DAF-IL, 
CP-IL,  and  Combo-IL.  Since  EPA 
determined  that  the  OC  option  removed 
smaller  amounts  of  organics  than  the 
other  options.  EPA  did  not  perform  a 
separate  environmental  assessment  for 
this  option. 

Discharges  of  priority  and 
nonconventional  pollutants  into 
ftwhwalw  and  estuarine  ecosystems 
may  ahar  aquatic  habitaU.  adversely 
aflect  aquatic  biota,  and  adversely 
impact  human  health  through  the 
consumption  of  contaminated  fish  and 
water.  Furthermore,  these  pollutants 
may  interfere  with  POTW  operations 
through  contamination  of  sewage 
sludge,  thereby  restricting  the  method  of 
disposal,  or  through  inhibition  of  the 
microbes  present  in  activated  sewage 
sludge.  Many  of  the  pollutants  of 
concern  from  industrial  laundries  have 
at  least  one  toxic  effect  (human  health 
carcinogen  and/or  non-cancer  toxicant 
or  aquatic  toxicant).  In  addition,  many 
of  these  pollutants  bioaccumulate  in 


aquatic  organisms  and  persist  in  the 
environment. 

C.  Benefits  of  the  Proposed  Rule 

EPA  estimates  that  the  proposed 
standards  would  significantly  reduce 
pollutant  discharges  to  POTWs.  as 
shown  by  the  loadings  estimates  in 
Table  DCCl  for  five  categories  of 
pollutants.  Note  that  there  is  significant 
overlap  among  some  of  the  pollutants 
listed.  These  five  categories  were 
segregated  in  order  to  minimize  the 
double  counting  of  pollutants  within 
each  category,  although  some  overlap 
remains  (e.^.,  some  TOC  is  also 
measiired  as  COD).  It  is  not  appropriate 
to  sum  loadings  across  categories  as 
there  is  overl^  between  categories,  for 
example,  BOD  and  COD.  Reductions  in 
industrial  laundry  pollutant  discharges 
to  POTWs  would  result  in  a  number  of 
benefits,  including:  reduced  cost  of 
disposal  or  use  of  municipal  sewage 
sludge  that  is  aCfocted  by  industri^ 
laimdry  pollutant  dischaiges;  and 
reduced  occurrence  of  biological 
inhibition  of  activated  sludge  at  POTWs. 
Resulting  reductions  in  discharges  from 
POTWs  to  surface  waters  of  the  US 
would  have  additional  benefits: 
improved  quality  of  freshwater, 
estuarine,  and  marine  ecosystems; 
increased  survivability  and  diversity  of 
aquatic  life  and  terrestrial  wildlife;  and 
reduced  risks  to  human  health  through 
consumption  of  fish  or  %vater  taken  from 
aflscted  wraterways. 


Table  IX.C.1.— Summary  of  Estimated  Pooutamt  Loaoinqs  from  Incxjstrial  Laundries  to  POTWs 
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EPA  assessed  the  benefits  from  the 
expected  pollutant  reductions  in  three 
broad  classes:  human  health,  ecological, 
and  economic  productivity  benefits. 
Each  class  is  composed  of  a  number  of 
more  narrowly  defined  benefit 
categories.  EPA  expecU  that  benefits 
will  accrue  to  society  in  all  of  these 
categories.  However,  because  of  data 
limitations  and  the  understanding  of 
how  society  values  some  of  these  benefit 


categories.  EPA  wras  not  able  to  analyse 
all  of  these  categories  with  the  same 
level  of  rigor.  At  the  highest  level  of 
analysis.  EPA  was  able  to  quantify  the 
expected  efiiscts  for  some  iMnefit 
categories  and  attach  monetary  valnec  to 
them.  Benefit  categories  for  which  EPA 
developed  dollar  estimates  include 
reduction  in  cancer  risk  from  fish 
consumption  and  increased  value  of 
recreetional  fishing  opportiuiides. 


reduced  risk  to  aquatic  life,  and  other 
non-use  benefits.  Fot  other  benefit 
categories,  reduced  risk  of  non-cancer 
toxic  effects  to  Iniman  health  from 
consiunption  of  fish  and  drinking  water; 
and  reduced  costs  of  biological 
inhibition  at  POTWs.  EPA  was  able  to 
quantify  expected  efbcts  but  not  able  to 
estimate  monetary  values  for  them. 
Finally,  there  is  an  additional  non- 
quantified,  non-monetized  benefit 
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categories  of  enhanced  water-dependent 
recreation  other  than  fishing.  Note  that 
benefits  to  wildlife  and  to  threatened  or 
endangered  species;  and  biodiversity 
benefits  are  often  included  as  non- 
quantified  benefits  but  in  the  current 
analysis  an  attempt  has  been  made  to 
monetize  them. 

D.  Human  Health  Benefits 

EPA  analyzed  the  following  measures 
of  health-related  benefits  from  the 
proposed  rule  in  the  WQBA:  reduced 
cancer  risk  fitim  fish  consumption; 
reduced  risk  of  non-cancer  toxic  effects 
from  fish  and  watw  consumption;  and, 
reduced  occurrence  of  in-waterway 

follutant  concentrations  in  excess  of 
uman  health-based  ambient  water 
3uality  criteria  (AWQC)  or  in  excess  of 
ocumented  toxic  effect  levels  for  those 
chemicals  for  which  EPA  has  not 
published  water  quality  criteria.  Of   . 
these  measures,  EPA  was  able  to 
monetize  only  the  reduction  in  cancer 
risk. 

EPA  first  predicted  steady-state,  in- 
stream  pollutant  concentrations  by 
assuming  complete  immediate  miving 
with  no  loss  from  the  system.  Of  the  172 
in-scope  respondent  facilities.  EPA  was 
unable  to  include  33  facilities  in  the 
benefits  analysis  because  of  incomplete 
information  on  the  POTWs  to  which 
these  sample  Cacilities  discharge.  The 
remaining  139  facilities  are  discharging 
to  118  POTWs  that  in  turn  discharge  to 
113  water  bodies  (88  rivers/streams,  21 
bays/estuaries,  and  4  lakes). 

EPA  then  extrapolated  the 
environmental  assessment  results  for 
the  sample  facilities  to  the  entire 
regulated  population  of  industrial 
laundry  facilities  nationwide 
(approximately  1,606  facilities 
discharging  to  1.178  POTWs).  For  this 
extrapolation,  each  sample  facility 
received  a  sample  weight  based  on  the 
varying  number  of  additional  facilities 
of  the  same  approximate  size  engaged  in 
similar  activities  under  similar 
economic  conditions.  EPA  then 
estimated  the  change  in  aggregate  cancer 
risk  through  consumption  of  fish  in 
waterlmdies  where  the  identified 
POTWs  discharge.  EPA  predicted 
pollutant  concentrations  in  fish  by  using 
the  in-stream  pollutant  concentration 
based  on  modeled  POTW  effluent 
concentrations  due  to  pass-through,  and 
pollutant-specific  bioconcentration 
factors  that  account  for  the  degree  to 
which  the  pollutant  in  the  water  will  be 
concentrated  in  fish  tissue.  EPA  used 
data  on  licensed  fishing  populations  by 
state  and  county,  presence  of  fish 
advisories,  fishing  activity  rates,  and 
average  household  size  to  estimate  the 
exposed  population  of  recreational  and 


subsistence  anglers  and  their  families 
that  would  benefit  from  reduced 
pollutant  concentrations  in  fish.  EPA 
used  fish  consimiption  rates  for 
recreational  and  subsistence  anglers  to 
estimate  the  change  in  cancer  risk 
among  these  populations. 

For  the  proposed  rule,  the  benefits 
associated  with  reduced  incidence  of 
cancer  from  fish  consumption  are 
estimated  to  range  from  $0,089  million 
to  $0.50  million  per  year  ($1967), 
depending  on  the  choice  of  willingness- 
to-pay  value  that  is  used  to  valua  the 
avoided  cancer  events  and  depending 
on  the  treatment  option  considered.  For 
combined  recreational  and  subsistence 
angler  household  populations,  EPA 
projects  that  the  treatment  options 
would  eliminate  approximately  0.04 
cancer  cases  per  year  from  a  baseline  of 
about  0.1  cases  estimated  at  the  current 
discharge  level  (see  Table  IX.D.1).  EPA 
valued  the  reduced  cancer  cases  using 
estimated  willingness-to-pay  values  for 
avoiding  premature  mortality.  The 
values  used  in  this  analysis  are  based  on 
a  range  of  values  recommended  by 
EPA's  Office  of  Policy  Analysis  from  a 
review  of  studies  quantifying 
individuals'  willinjgness  to  pay  to  avoid 
increased  risks  to  Ills.  In  1997  dollars, 
these  values  range  from  $2.4  million  to 
$12.5  million  per  statistical  life  saved. 

TABLE     IX.D.1.— ESTIMATED     ANNUAL 

AVOIDED    Cancer    Cases    From 

FRESHWATER  FiSH  CONSUMPTION 


Regulatory  opUon 

Number  of 

cases 

avoided 

(Nationai 

estknales) 

Baseline „„ 

CP-IL 

DAF-IL   „ 

Combo4L 

0.04 
0.04 
0J04 

To  estimate  the  reduced  risk  of  non- 
cancer  health  efiiects  (e.g.,  systemic 
effects,  reproductive  toxicity,  and 
developmental  toxicity)  &x>m  fish  and 
water  consumption  for  each  treatment 
option,  EPA  used  risk  reference  doses, 
in  conjtmction  with  in-stream  pollutant 
concentrations,  to  calculate  a  hazard 
score.  A  value  of  one  or  greater  for  a 
hazard  score  Indicates  the  potential  for 
non-cancer  hazards  to  occur.  In  this 
analysis,  EPA  analyzed  only  pollutant 
loadings  from  industrial  laundries  to 
particular  water  bodies,  i.e.,  EPA  did 
not  consider  background  loadings  from 
other  sources.  The  hazard  score,  which 
EPA  calculated  by  summing  over  all 
pollutants,  was  less  than  one  for 
baseline  conditions  as  well  as  for  aU 
treatment  options.  « 


EPA  also  evaluated  reduced 
occurrence  of  in-waterway  pollutant 
concentrations  in  excess  of  human- 
health  based  AWQC  At  current 
discharge  levels,  in-stream 
concentrations  of  two  pollutants — bis(2- 
ethylhexyl)phthalate  and 
tetrachloroethene— are  projected  to 
exceed  human  health  criteria 
(developed  for  consumption  of  water 
and  organisms)  in  9  receiving  streams 
nationwide  (see  Table  ,IX.D.2)  for  a  total 
of  17  exceedences.  The  proposed  PSES 
regulated  discharge  levels  would 
eliminate  the  occurrence  of  pollutant 
concentrations  in  excess  of  the  human 
health-based  A WQCs  in  7  of  9  affected 
streams. 

Table  IX.D.2.  Discharge  Reaches 
WITH  Pollutant  Concentrations 
Exceeding  AWQC  Umits  for 
Protection  of  Human  Health, 
AND  Reductions  Achieved  by 
Regulatory  Options 


Number  of 
rsBcnes  wsn 

Regulatory  option 

exceeding 
neenn-DBseo 

AWCXisfor 
wtsr  and  or- 
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2 
2 

E.  Ecological  Benefits  Valued  on  the 
Basis  of  Enhanced  Recreational  Fishing 
Oppmtunities 

EPA  analyzed  one  measure  of 
ecological  benefits  from  the  proposed 
regulation:  reduced  occurrence  of  in- 
waterway  pollutant  concentrations  in 
excess  of  acute  and  chronic  AWQCs  that 
protect  aquatic  life.  EPA  used  the 
findings  from  the  analysis  of  reduced 
occurrence  of  pollutant  concentrations 
in  excess  of  both  EPA's  ecological  and 
human  health  AWQCs  to  assess 
improvements  in  recreational  fi«hing 
habitats  and,  in  tttrn,  to  estimate  a 
monetary  value  for  the  enhanced 
recreational  fishing  opportunities. 

To  assess  aquatic  life  benefits,  EPA 
estimated  the  effect  of  facility 
discharges  of  regulated  pollutants  on 
pollutant  concentrations  in  afiiscted 
waterways.  EPA  compared  the 
estimated  concentrations  on  a  baseline 
and  post-compliance  basis,  with  the 
Agency's  AWQCs  for  acute  and  chronic 
exposure  impacts  to  aquatic  life. 
Pollutant  concentrations  in  excess  of 
these  values  indicate  potential  impacts 
to  aquatic  life.  EPA's  analysis  found  that 
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78  straun  raachas  exceed  chronic 
AWQC  values  at  baseline  dischaige 
levels  for  a  total  of  93  exceedences  (see 
>  Table  IX.E.1).  Under  three  options.  EPA 
estimates  that  the  proposed  regulation 
would  eliminate  concentrations  in 
excess  of  the  chronic  AWQC  values  for 
aquatic  lifa  in  66  affected  reaches.  EPA 
predicts  that  no  pollutants  under 
ciurent  or  proposed  discharge  levels 
would  exceed  acute  AWQC 

EPA  expects  that  society  will  value 
improvements  in  aquatic  species 
habitat,  resulting  from  the  reduction  of 


pollutant  coocantFations  in  excess  of  the 
chronic  AWQC  values,  by  a  number  of 
mechanisms.  For  this  analysis.  EPA 
estimated  a  partial  monetary  value  of 
ecological  improvements  baaed  on  the 
value  of  enhanced  recreational  fishing 
opportunities.  Specifically,  the 
elimination  ol  pollutant  concentrations 
exceeding  AWQC  limits  fior  protection 
of  aquatic  species  and  human  health  is 
expected  to  generate  benefits  to 
recreational  anglers.  Such  benefits  ara 
expected  to  manilsst  as  increases  in  the 
value  of  the  fishing  experience  per  day 


fished  or  the  number  of  days  anglen 
subsequently  choose  to  fish  the  cleaner 
waterways.  These  benefits,  however,  do 
not  include  all  of  the  benefits  that  are 
associated  %vith  improvements  in 
aquatic  lifa.  For  example,  recreational 
benefits  do  not  capture  the  benefit  of 
increased  assimilative  capacity  of  a 
receiving  waterbody,  improvements  in 
the  taste  and  odor  of  the  iiutream  flow, 
or  improvements  to  other  recreational 
acdvities  such  as  swimming  and 
wildlifs  observation  that  may  be 
enhanced  by  improved  water  quality. 


Table  IX-E.1.— OtscHAnoE  Reaches  with  Pou.utant  CONcewraATiONe  Exceedinq  Chronic  AWQC  Umits  for 
Protection  of  aquatic  Species,  and  Reductions  Achieved  by  Regulatory  Options 


EPA  calcttleled  the  value  of  enhanced 
Mcreattooei  fishing  oppoctunities  from 
the  proposed  rule  beaed  on  the  concept 
o#  acUawMat  of  a  contaminant-free 
llab«y.  Portkia  analysis.  EPA  assumed 
lor  aa  aflscled  waterway  that 
eHmimtion  of  all  Instaoces  in  which 
industrial  laundry  poUulent 
concentratione  simead  AWQCs  thai 
protect  human  health  or  aquad 
may  be  intar|»«ted  ae  appraodmalaly 
equivalent  to  the  achlaveaDent  of  a 
rhm  fishery.  EPA  fisst 
I  a  baeeline  value  of  tkaaa 
in  which  aU  inetancaa  of 
Induatrial  laundry  polhitant 
concentratiaas  in  exoaaa  of  AWQCs  era 
aetimatad  to  be  ettmiaatad  by 
lagulatioo.  T^  vahia  ia  haaad  on  the 
nuaober  of  annual  fiahlng  days  at  the 
aflectad  waterway  and  this  vahia  of  a 
flahing  day.  Second.  EPA  estimated  the 
value  of  improving  the  water  quality  in 
theee  fisheries  based  on  the  incremental 
peiCMiRga  lacreaae  in  value  to  anglen 
of  fraaing  tfta  flahery  of  contaminants 

(Lyke.  1992).  EstimatM  oft^  Inf 

in  value  of  recreational  fishing  to 
anglen  range  from  SI. 9  million  to  Se.7 
million  annually  (S1997)  dor  all  thiaa 
tTeatiiieot  options,  depending  on  the 
baseline  value  of  the  fishery  and  the 
estimated  incremental  benefit  values 
sssociated  writh  freeing  the  fishery  from 
contaminanta.  This  analysis  does  not 
account  for  sources  of  pollutant 
contamination  other  than  industrial 


laundiiaa  or  iar  pollutants  not 
discbarasd  by  Industrial  laundries. 

EPA  also  eetfaaatad  nnn  ■aiiiil  non- 
use  benefits.  Thsae  non-maiket  non-uae 
benefits  mn  not  aasnrlatad  with  cumot 
use  of  the  aAolad  acaeysiBB  or  hahitat; 
instssd.  thay  arfae  bom  (1)  the 
tmoliaation  of  the  improvanMnt  in  tba 
aflKtad  ecoevstam  or  habitat  rasultti^ 
from  laduoed  afliuant  lilsi  haifw  and  (2) 
the  vahM  t^t  indtviduab  place  on  the 
potential  for  uee  aonatinie  in  tke  future. 
Becauae  nonuse  vahw  is  a  sisahle 
component  of  the  total  •''"■wMtir  value 
of  watar  raaoorcas.  SPA  aetfauled 

to  racraatianal  flahing  banafc.  For  this 
analysis,  as  was  dose  in  the  Giaat  Lrina 
Water  Quality  Guidance.  EPA 
conaervativafjr  eatimatad  that  noanae 
bsnafits  mmneee  one-half  of 
racraational  fishing  banaflts.  For  all 
three  treetmeni  options,  this  ny^hod 
yields  non-use  benefits  sttiibutable  to 
the  proposed  regulation  ranging  from 
S0.94  million  to  $3.4  million  ($1997) 
per  year. 

F.  BenefltM  From  RBducod  Co&t  of 
Sewqge  SludgB  DiMpomd  and  Reducmd 
Incidenca  of  Inhibition 

EPA  expects  that  reduced  effluent 
dischargee  from  the  industrial  laundries 
industry  would  also  yield  economic 
productivity  benefits.  For  this  amUysis, 
EPA  estimated  productivity  benefits  for 
two  benefit  eateries:  (1)  reduced 
pollutant  contamination  of  effluent 


diachatged  by  industrial  lamdiy 
fjacilities  to  sew^ga  treetment  systems 
(2)  aasocialed  aavii^B  in  sew^s 

raductioo  in  biological  inhihitioa  of 
activated  sludge.  For  the  foroMr 
category,  EPA  exaniiMd  the  foUowii^ 
(1)  whether  iadnslrial  laiindiy  bMeliae 
diecfaaqpse  woold  presaut  POTWs  from 
hateg  aUa  to  meat  the  metals 
conoantiatian  Hmits  required  lor  cartaia 
lower  cost  sewage  shidgs  use  or 
di^KMal  piactioae— beneficial  land 
ai^Ucatitm  and  aurfaoe  dispoeel;  and  (2) 
whether  limitatians  on  the  ssiectioD  of 
It  practioes  would  be 
ragttlatoiy  options. 
EPA  has  promulgated  rsgulations 
estaMiahing  standards  lor  sewMe  shidge 
whan  it  is  applied  to  the  land,  disposed 
of  at  dedicated  sitae  {taxtnot  dl^poaal). 
and  incinerated  (40  CFR  Part  503).  fai 
addition.  EPA  hM  also  establishad 
standards  for  sewrage  sludge  when  it  is 
disposed  of  in  municipal  solid  waste 
landfills  (40  CFR  Part  250).  For  land 
application,  the  regidations  include 
thne  sets  of  pollutant  limits  for  ten 
metals:  (1)  Pollutant  Ceiling  Limits, 
which  all  land  applied  sewege  sludge 
must  meet  with  certain  limitations.  (2) 
Cumulative  Pollutant  Loading  Limits 
(which  limit  the  cumulative  amount  of 
metal  which  may  be  applied  to  the  soil) 
and  (3)  more  stringent  Pollutant 
Concentration  Limits,  which  provide 
mora  favorable  terms  ta  land 
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application  of  sewage  sludge.  Sewage 
sludge  that  meets  only  the  less  stringent 
Ceiling  Limits  may  be  applied  to  land; 
however,  the  use  of  the  sewage  sludge 
is  subject  to  pollutant  loading  limits, 
which  restrict  the  quantity  of  sewage 
sludge  that  may  be  applied  to  a  given 
site.  If  the  sewage  sludge  meets  the  more 
stringent  Concentration  Limits,  it  is 
considered  high  quality  sewage  sludge 
and  is  not  subject  to  the  cumulative 
limits  on  land  application  and  other 
regulatory  requirements  in  the  land 
application  subpart,  i.e.,  general 
conditions  and  certain  management 
practices,  such  as  more  extensive 
recordkeeping  requirements.  Thus, 
disposing  of  high  quality  sewage  sludge 
costs  less  than  disposing  of  low  quality 
sewage  sludge  that  meets  only  the 
ceiling  concentrations  for  metals. 

EPA  estimated  sewage  sludge 
concentrations  of  ten  metals  far  sample 
facilities  under  baseline  and  post- 
regulatory  options  discharge  levels.  EPA 
compared  these  concentrations  with  the 
relevant  metal  concentration  limits  for 
the  following  sewage  sludge 
management  options:  Land  Application- 
High  (Concentration  Limits).  Land 
Application-Low  (Ceiling  Limits),  and 
Surface  Disposal.  In  the  beseline  case, 
EPA  estimated  that  concentrations  of 
one  pollutant  (lead)  at  10  POTWs  would 
fail  Am  Land  Application-Hi^  limits 
while  meeting  the  Land  Application- 
Low  limits.  EPA  estimated  that  no 
POTWs  would  &il  any  of  the  Surfrice 
Disposal  limits.  Under  all  three  options, 
EPA  estimated  that  all  10  POTWs  would 
meet  the  Land  Application-High  limits 
and  that  cm  estimated  6,200  d^  metric 
tons  (DMT)  of  annual  disposal  of  sewage 
sludge  would  newly  qualify  for 
beneficial  use  under  the  Land 
Application-High  limits.  EPA  estimated 
the  reduced  time  required  for  record- 
keeping for  setvage  sludge  meeting  the 
more  stringent  Lsnd  Application-High 
criteria,  and,  on  this  bMis,  developed  a 
partial  estimate  of  monetary  benefits 
from  reduced  metals  contamination  of 
sewage  sludge.  For  all  three  options,  the 
proposed  regulation  is  expected  to 
result  in  benefits  from  sewage  sludge 
quality  improvements  of  $0,006  miUion 
to  $0.01  million  ($1997)  annually.  (EPA 
notes  that  the  rule  would  ti\so  generate 
additional  metals-contaminated  sludge 
at  industrial  Isundries.  but  has  already 
included  the  costs  of  disposing  of  this 
sludge  in  the  compliance  costs  of  (he 
rule.) 

EPA  estimated  inhibition  of  POTW 
operations  by  comparing  predicted 
POTW  influent  concentrations  to 
available  inhibition  levels  for  45 
pollutants.  At  current  discharge  levels, 
EPA  estimates  POTW  concentrations  of 


lead  exceed  biological  inhibition  criteria 
at  two  POTWs.  Under  all  treatment 
options,  inhibition  prt^lems  are 
eliminated. 

EPA  based  the  POTW  inhibition  and 
sludge  values  upon  engineering  and 
health  estimates  contained  in  guidance 
or  guidelines  published  by  EPA  and 
other  sources.  Because  the  values  used 
in  this  analysis  are  not,  in  general, 
regulatory  values,  EPA  did  not  base  the 
proposed  pretreatment  discharge 
standards  directiy  on  this  approach. 
However,  the  values  and  metiiodology 
used  in  this  analysis  are  helpful  in 
identifying  potential  benefits  for  POTW 
operations  and  sludge  disposal  that  may 
result  from  the  compliance  with 
proposed  pretreatment  discharge 
requirements. 

G.  Discussions  With  POTW  Operators 
and  Pro-Treatment  Coordinators 

To  understand  the  frequency  and 
characteristics  of  problems  to  POTWs 
resulting  from  industrial  laundry 
discharges,  EPA  obtained  information 
from  discussions  with  EPA  regional 
staff,  and  with  POTW  operaton 
representing  40  POTWs  that  receive 
discharges  from  industrial  laundries.  Of 
these  40  POTWs.  11  encounter  some 
difficulty  resulting  from  industrial 
laundry  discharges  either  currentiy  or  in 
the  recent  past  A  number  of  the  other 
POTWs  that  encountered  problems  with 
industrial  laundry  discharges  in  the  past 
have  established  local  limits  applicable 
to  laundries  to  address  those  problems. 
Problems  encountered  by  POTWs,  as 
reported  by  the  operators,  included:  oil 
and  grease,  which  may  clog  pipes  and 
pump  stations,  inhibit  activatMl  sludge 
and  otherwise  inhibit  POTW  operations; 
metals,  which  may  also  inhibit  activated 
sludge;  and  pH  fluctuations,  which  can 
injure  POTW  workers  and  deteriorate 
concrete  pipes  and  manholes.  The 
Water  Quality  Benefits  Analysis  notes 
that  there  are  solutions  available  to 
POTWs  for  these  problems,  although 
they  do  entail  costs  to  the  POTWs.  A 
fiirdier  analysis  of  three  case  studies  do 
not  dociunent  substantial  problems  from 
industrial  laundries  discharges  that 
would  be  reduced  by  regulation. 

X.  Related  Acts  of  Congress,  ExecutiTe 
Orders,  and  Agency  Initiatives 

A.  Regulatory  Flexibility  Act  (UFA)  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA) 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq.,  as  amended 
by  SBREFA,  EPA  generally  is  required 
to  conduct  an  initial  regulatory 
flexibility  analysis  (IRFA)  describing  the 


impact  of  the  proposed  rule  on  small 
entities.  Under  section  605(b)  of  the 
RFA,  if  the  Administrator  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  EPA  is  not 
required  to  prepare  the  IRFA. 

EPA  conducted  an  IRFA  pursuant  to 
secticm  603(b)  of  the  RFA  addressing: 

•  The  need  for.  objectives  of.  and 
legal  basis  for  the  rule; 

•  A  description  of.  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  to  which  the  rule  woiild 


apply; 
•  The 


le  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  the  rule,  including  an 
estimate  of  the  classes  of  small  entities 
that  would  be  subject  to  the  rule  and  the 
tjrpes  of  professional  skills  necessary  far 
preparation  of  the  report  or  record; 

•  An  identification,  where 
practicable,  of  all  relevant  Federal  rules 
which  may  duplicate,  overlap  or 
conflict  with  the  proposed  rule; 

•  A  description  of  any  significant 
regulatory  alternatives  to  the  proposed 
rule  which  accomplish  the  stated 
objectives  of  applicable  statutes  and 
which  minimize  any  significant 
economic  impact  of  the  proposed  rule 
on  small  entities.  Consistent  with  the 
stated  objectives  of  the  CWA.  the 
analysis  discusses  significant 
alternatives  such  as — 

(1)  establishing  differing  compliance 
or  reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities; 

(2)  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  such  small  entities; 

(3)  the  use  of  performance  rather  than 
design  standards; 

(4)  an  exclusion  frt>m  coverage  of  the 
rule,  or  any  part  thereof,  for  such  small 
entities.  The  IFRA  is  presented  in 
Chapter  9  of  the  EA.  Based  on  the  IRFA 
and  other  fectors.  this  proposed  rule 
incorporates  an  exclusion  to  eliminate 
disproportionate  impacts  on  small 
businesses  and  also  reduces  the  number 
of  small  businesses  affected  by  the 
proposed  rule. 

Pursuant  to  the  RFA  as  amended  by 
SBREFA,  EPA  convened  a  Small 
Business  Advocacy  Review  Panel.  The 
Panel  is  comprised  of  representatives 
from  three  federal  agencies:  EPA,  the 
Small  Business  Administration,  and  the 
Office  of  Management  cmd  Budget.  The 
Panel  reviewed  materials  EPA  prepared 
in  connection  with  the  RFA.  and 
collected  the  advice  and 
recommendations  of  small  entity 
representatives.  For  this  proposed  ride, 
the  small  entity  representatives 
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included  owners  of  small  industrial 
leimilriea  and  trade  association 
representatives.  The  Panel  prepared  a 
report  (available  in  the  public  docket  for 
this  rulemaking)  that  summarizes  the 
outreach  to  small  entities  and  the 
comments  submitted  by  the  small  entity 
representatives.  The  Panel's  report  also 
presents  their  findings  on  issues  related 
to  the  elements  of  an  IRFA. 

As  part  of  the  findings,  the  Panel 
recommended  that  the  Agency  evaluate 
other  thresholds  for  excluding  small 
businesses,  in  addition  to  the  proposed 
one  million  pounds  of  total  production 
and  255,000  pounds  of  shop  and/or 
printer  towels.  Examples  of  alternative 
thresholds  that  the  Panel  recommended 
EPA  solicit  comment  on  are  three  to  five 
million  pounds  of  total  production  with 
shop  and/or  printer  towel  thresholds 
between  255.000  and  500.000  pounds. 
EPA  evaluated  a  total  of  17  threshold 
combinations  as  possible  bases  for 
excluding  small  businesses.  The 
analysis  of  13  threshold  combinadons 
are  presented  in  a  table  in  the  final 
Panel  report.  In  response  to  the 
recommendations  in  the  Panel  repcwt. 
EPA  analysed  4  additional  threshold 
combinations.  The  results  of  all  17 
threshold  combinations  are  found  in 
Appendix  E  of  the  EA. 

The  thresholds  (i.e.,  exemption 
cutoCb)  ranged  from  one  million  to  five 
million  pounds  of  production,  both  with 
and  without  cutofb  related  specifically 
to  shop  and/or  printer  towels.  The  shop 
and/or  printer  towel  cutofb  ranged  from 
255,000  to  500,000  pounds.  In  addition, 
EPA  analyzed  threshold  cutofb 
involving  only  "heavy  production." 
defined  as  shop  and/or  printer  towels, 
mops,  fender  covers,  and  filters,  and 
excluding  all  small  businesses  (as 
defined  by  revenues  less  than  $10.5 
million  per  year). 

Results  of  these  higher  threshold 
analjrses  suggest  that,  by  using  the  three 
to  five  million  pounds  of  production 
levels,  between  15  and  34  percent  of  the 
pollutant  removals  would  be  excluded 
from  regulation.  As  noted  earlier,  with 
EPA's  proposed  exclusion,  the  excluded 
fiMdlities  would  accoiut  for  less  than  3 
percent  of  the  pollutant  removals  from 
the  waters  of  the  U.S.  than  would  occur 
if  the  proposed  rule  were  implemented 
without  the  exclusion.  Furthermore, 
with  the  higher  thresholds, 
approximately  600  to  1000  facilities 
(depending  on  the  actual  threshold) 
would  be  excluded  from  coverage  by  the 
proposed  regulation,  while  closiures 
resulting  from  the  proposed  rule  would 
be  reduced  by  only  two  facilities.  Costo 
for  the  proposed  rule  could  be  reduced 
by  up  to  60  percent  with  higher 
thresholds  and  cost  per  toxic  pound 


equivalent  removed  could  also  be 
reduced  by  up  to  40  percent.  See  the 
Cost-Effectiveness  Analysis.  The  total 
amount  of  removals  excluded  under  the 
highest  threshold  considered  (about 
150,000  PE),  while  a  significant  share  of 
potential  removals  from  the  industrial 
laundries  industry,  is  small  compared  to 
removals  by  other  effluent  guidelines  for 
primary  manufacturing  industries.  The 
SBiUiFA  Panel  also  noted  the  statement 
by  one  of  the  small  entity 
representatives  that  the  number  of  small 
facilities  has  declined  since  EPA 
surveyed  the  industry  in  1993.  If  this  is 
true,  it  woidd  mean  that  both  the  cost 
savings  and  the  amount  of  potential 
removals  excluded  for  any  particular 
small  business  exclusion  would  be  less 
than  estimated.  A  table  summarizing  the 
results  of  the  17  threshold  analyses  is 
contained  in  Appendix  E  of  the  EA  and 
a  table  summarizing  the  results  of  the 
original  13  threshold  analyses  is 
contained  in  the  Panel  report.  The 
Agency  solicits  comments  on  these 
alternative  exclusion  levels  as  well  as 
the  exclusion  level  proposed  today. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993))  the  Agmcy 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  tiie 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  efiect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safiaty.  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  cieete  a  serious  inconsistency  or 
otherwise  interfere  «vith  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  manH^tif.  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action".  As  such,  this  action  was 
submitted  to  OKffl  for  review.  Changes 
mads  in  response  to  OMB  suggestions  or 
recommendations  trill  be  documented 
in  the  public  record. 


C.  Unfunded  Mandates  Reform  Act 
(UMRA) 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  eSiects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regiilatory  alternatives  and 
adopt  the  least  cosUy,  most  cost- 
efiiactive  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 

aplicable  law.  Moreover,  section  205 
ows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantiy  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affocted  small  governments 
tp  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
.proposals  with  significant  Federal 
intergovernmental  mandates,  and 
infonning,  educating,  and  advising 
small  governments  on  compliance  with 
the  re^ilatory  requirements. 

EPA  has  determined  that  this 
proposed  rule  would  contain  a  Federal 
mandate  that  may  result  in  expendittues 
of  $100  million  or  more  for  the  private 
sector  in  any  one  year.  Accordingly, 
EPA  has  prepared  the  written  statement 
required  by  section  202  of  the  UMRA. 
This  statement  is  contained  in  the  EA 
for  the  rule  and  is  summarized  below. 
EPA  has  determined  that  this  rule 
contains  no  regiilatory  requirements  that 
might  significantiy  or  uniquely  aSiect 
small  governments  and  thus  this  rule  is 
not  subject  to  the  requirements  of 
section  203  of  UMRA.  Nevertheless, 
EPA  has  coiuulted  with  state  and  local 
governments  as  described  in  Section  m 
of  this  preamble. 
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EPA  prepared  several  supporting 
analyses  for  the  proposed  rule. 
Throughout  this  preamble  and  in  the 
supporting  analyses.  EPA  has  responded 
to  the  UMRA  section  202  requirements. 
As  anticipated  by  OMB,  most 
considerations  with  respect  to  costs, 
benefits,  and  regulatory  alternatives  are 
addressed  in  the  EA,  which  is 
summarized  in  Sections  VII  and  IX  of 
this  preamble  and  presented  In  detail  in 
Section  Ten  of  the  EA.  A  very  brief 
summary  follows.  • 

The  statutory  authority  for  this 
proposal  is  foimd  in  multiple  sections  of 
the  CWA  (see  section  I  of  this 
preamble).  In  part,  these  sections  of  the 
CWA  authorize  EPA  to  issue  standards 
to  address  effluent  discharges. 

EPA  prepared  a  qualitative  and 
quantitative  cost-benefit  assessment  of 
me  {sderal  requirements  imposed  by 
today's  proposed  rule.  In  large  part,  the 
private  sector,  not  other  governments, 
will  incur  the  costs.  Specifically,  die 
costs  of  this  federal  mandate  are 
compliance  costs  to  be  borne  by  the 
regulated  industrial  laundry  bcilities.  In 
addition,  although  some  States  and  local 
governments  %viU  incur  costs  to 
implement  standards,  these  costs  to 
govenunmits  will  not  exceed  the 
thresholds  established  by  UMRA  and  in 
general,  these  standards  will  make  it 
easier  for  POTWs  to  establish  limits  on 
discharges  to  POTWs. 

EPA  estimates  that  the  total 
annualized  costs  for  the  private  sector  to 
comply  with  the  federal  mandate  an 
$93.9  million  (post-tax)/$136.4  million 
(pre-tax).  The  mandate's  benefits  are 
primarily  in  the  areas  of  reduced  health 
risk  and  improved  water  quality.  The 
EA  describes,  qualitatively,  such 
benefits.  The  analysis  also  quantifies  a 
portion  of  the  benefits  and  monetize  a 
subset  of  these  benefits.  EPA  estimates 
that  annual  monetized  benefits  would 
be  $2.9  to  $10.3  million. 

EPA  does  not  believe  that  there  will 
be  any  disproportionate  budgetary 
effiscts  of  the  rule  on  any  particular 
areas  of  the  country,  particular  types  of 
communities,  or  particular  industry 
segments.  EPA's  basis  for  this  finding  is 
the  analysis  of  economic  impacts,  which 
is  summarized  in  section  VII  of  the 
preamble  and  in  the  EA.  A  key  feature 
of  the  analysis  is  the  estimation  of 
fiiiAnriwl  impacts  for  each  fecility 
incurring  compliance  costs.  EPA 
considered  the  costs,  impacts  and  other 
effiscts  and  found  no  disproportionate 
budgetary  effects  on  any  specific  regions 
or  individual  communities.  The  EA  also 
describes  the  rule's  effects  on  the 
national  economy  in  terms  of  effects  on 
prxxiuctivity,  economic  growth,  and 


international  competitiveness;  EPA 
fotmd  such  efiiscts  to  be  minimal. 
For  each  regulatory  decision  in 
today's  proposal,  EPA  believes  it  has 
selected  the  "least  costly,  most  cost- 
efiiBctive,  or  leest  burdensome 
alternative"  that  achieves  the  objective 
of  the  rule.  This  satisfies  the  section  205 
of  the  UMRA.  Some,  including  members 
of  the  SBREFA  panel,  have  suggested 
that  EPA  consider  other  options 
including  no  regulation  or  higher 
thresholds  for  the  small  business 
exclusion  and  EPA  is  soliciting 
comments  on  those  alternatives.  EPA 
believes,  however,  that  the  proposed 
option  appropriately  reflects  what  is 
economically  achievable  for  the  reesons 
elsewhere  discussed  in  this  preamble. 

D.  Paperwork  Reduction  Act 

The  proposed  industrial  latmdries 
pretreatment  standards  contain  no  new 
information  collection  activities  beyond 
that  which  is  already  required  in  40  CFR 
Part  403.  and  thmefore.  no  information 
collection  request  will  be  submitted  to 
OMB  for  review  in  compliance  with  the 
Paperworic  Reduction  Act,  44  U.S.C 
3501  et  seq. 

E.  National  Technology  Transfmand 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act,  the  Agency  is  required  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc)  that  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  Where 
avail^le  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  EPA.  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget, 
an  explanation  of  the  reasons  for  not 
using  such  standards.  This  section 
summarizes  EPA's  response  to  the 
requirements  of  the  NTTAA  for  the 
analytical  test  methods  promulgated  as 
part  of  today's  effluent  limitations 
guidelines  and  standards.  EPA   ~ 
performed  literature  searches  to  identify 
any  analytical  methods  from  industry, 
academla,  voluntary  consensiis  standard 
bodies  and  other  parties  that  could  be 
used  to  measure  the  analytes  in  today's 
proposed  rulemaking.  The  results  of  this 
search  formed  the  besis  for  EPA's 
analytical  method  development  and 
validation  in  support  of  this  proposed 
rulemaking. 


EPA's  analytical  test  method 
development  is  consistent  with  the 
requirements  of  the  NTTAA.  Although 
the  Agency  initiated  data  collection  for 
these  fluent  guidelines  many  jpears 
prior  to  enactment  of  the  NTTAA, 
traditionally,  analytical  test  method 
development  has  been  analogous  to  the 
Act's  requirements  for  consideration 
and  tise  of  volimtary  consensus 
standards. 

The  proposed  rule  would  require 
dischargers  to  monitor  for  SGT-HEM, 
Copper,  Lead,  Zinc,  Bis  (2-Ethylhaxyl) 
Phthalate,  Ethylbenzene,  Naphthalene, 
Tetiachloroethene,  Toluene,  m-Xylene, 
and  o-&p-Xylene.  Except  for  SGT-HEM 
and  Xylenes,  methods  for  monitoring 
these  pollutants  are  specified  in  tables 
at  40  CFR  Part  136.  When  available, 
methods  published  by  voluntary 
consensus  standards  bodies  are 
included  in  the  list  of  approved 
methods  in  these  tables.  Specifically, 
voltmtary  ctmsensus  standards  from  the 
American  Society  for  Testing  and 
Materials  (ASTM)  and  from  the  18th 
edition  of  Standard  Methods  (published 
joindy  by  the  American  Public  Health 
Association,  the  American  Water  Worics 
Association  and  the  Water  Envinmmeat 
Federation)  are  approved  for  Copper, 
Lead  and  Zinc.  In  addition,  USGS 
methods  are  approved  for  these  three 
inorganic  pollutants.  Voluntary 
consensus  standards  from  die  18th 
edition  of  Standard  Methods  are  also 
approved  for  Bis  (2-Ethylhexyl) 
Phthalate,  Ethylbenzene,  Naphthalene, 
Tetrachlraoethene,  and  Toluene. 

For  SGT-HEM,  EPA  is  proposing  to 
use  EPA  Method  1664.  This  method  was 
proposed  for  promulgation  in  40  CFR 
Part  136  on  January  23, 1996  (61  FR 
1730).  Method  1664  was  developed  by 
EPA  to  replace  previously  used 
gravimetric  procedures  (for 
determination  of  oil  and  grease  and  total 
petroleum  hydrocarbons)  that  employed 
Freon-113,  as  part  of  EPA's  efforts  to 
reduce  the  dependency  on  the  use  of 
chlorofluorocarbons  pursuant  to  Tide  VI 
of  the  Clean  Air  Act  EPA  is  unaware  of 
the  existence  of  an  appropriate  non- 
Freon  method  from  a  voluntary 
consensus  standards  body. 

For  the  Xylenes,  EPA  proposes  to  use 
EPA  Methods  1624  and  624  which  are 
promulgated  at  40  CFR  Part  136.  These 
analytiod  methods  were  used  in  data 
collection  activities  in  support  of 
today's  proposed  limitations  although 
the  xylenes  are  not  specified  as  analytes 
in  the  methods.  EPA  has  not  identified 
any  methods  from  a  volimtary 
consensus  standards  body  that  could  be 
used  to  measure  these  analytes. 

EPA  requests  comments  on  the 
discussion  of  NTTAA.  on  the 
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considantion  of  various  voluntary 
coaMBBiu  standards,  and  on  the 
•xialaaoa  of  other  voluntary  conauisus 
standards  that  EPA  may  not  have  found. 

XL  lalalad  KakmaUagr 

A.  Office  of  Solid  Watte  (OSW) 
Activitiem  Related  to  This  Effort 

Soivent-o>ntaminatsd  industrial  shop 
towels  have  been  a  longstanding  issue 
within  the  Resources  Conservation  and 
Recovery  Act  (RCRA)  program.  As 
mentioned  earlier,  a  free  Uquids 
inspection  policy  exists  in  the  industry. 
The  industrial  laundry  trade  association 
also  has  established  guidance  for 
industrial  laundries  and  their  customers 
to  use  in  the  management  of  solvent- 
contaminated  shop  towels — foremost 
being  that  the  industrial  laundry  not 
accept  any  shop  towels  bearing  free 
liquids  and  their  customers  use  a 
collection  system  or  other  process  to 
remove  any  free  liquids.  OSW  is 
currently  collecting  data  to  better 
understand  the  use  and  management  of 
both  disposable  and  reusable  solvent- 
contaminated  industrial  shop  towels. 
The  objective  of  this  range-finding  effort 
is  to  assist  the  Agency  in  determining 
whether  the  Agency's  rules  and  policies 
should  be  modified  to  address  currant 
problems  with  the  regulation  of  theae 
materials.  Questions  being  addressed  in 
this  study  include: 

Site  Visits 

1.  What  are  the  demographics  of 
industry  using  solvents  snd  shop 
towels/wipers;  i.e..  type  of  industry,  size 
of  firm.  Material  Safety  Data  Sheets, 
type  of  wipers  used,  number  of  wipers 
usisd  monthly  or  annually,  range  of 
solvent  amounts  put  on  wiper,  amount 
of  solvent  used  monthly  or  annually. 
RCRA  regulatory  status  (Small  Quantity 
Generator  (SQG)Ajuge  Quantity 
Generator(LQG)],  other  environmental 
permits,  removal  technology  utilized, 
material  disposition  (municipal  landfill, 
laundry,  incineration,  etc.).  etc. 

2.  MHiat  U  the  variability  of  solvent 
amounts  placed  on  shop  towels? 

3.  What  is  the  variability  of  solvent 
remaining  on  shop  towels  immediately 
after  usage  and  after  18-24  hours?  How 
were  shop  towels  stored  to  derive   ' 
results?  What  factors  explain  low 
evaporation  rates? 

4.  What  is  the  variability  of  solvents 
in  usage?  How  often  are  "high  risk" 
solvents  used,  at  what  percentage? 

5.  Does  percolation  occur  during 
storage?  What  factors  might  influence  or 
explain  any  percolation  seen? 

6.  What  removal  technologies  were 
used  in  the  site-visits?  What  are  their 
removal  efficiencies? 


7.  How  are  ahop  towels  managed  after 
usage?  Open  containers/closed 
containers/placed  on  shelves,  etc 

Lab  results 

8.  What  are  the  absorbability  rates  for 
different  types  of  shop  towels?  What 
fectors  explain  these  findings? 

9.  What  were  the  removal  efficiencies 
for  different  types  of  shop  towels  and 
solvents?  What  can  we  conclude  in 
terms  of  variability  or  consistency? 
What  fKrtors  might  explain  these 
resulU? 

10.  What  were  the  evaporation  rates 
we  found  for  different  types  of  solvents 
and  shop  towels?  What  fectofs  help 
explain  theae  results? 

11.  What  were  the  percolation  rates 
we  found  in  our  experiments?  What 
were  the  experiments  we  conducted? 
What  fectors  might  explain  results? 

Risks 

12.  What  are  the  relative  risks  to  the 
air,  ground  wrater  and  surface  water  for 
the  solvent  constituents?  What  was  the 
methodology  used  to  derive  these 
results? 

1 3.  Based  upon  the  above  analysis,  era 
there  solvent  constituents-that  deserve 
further  analysis  to  deeriy  determine 
whether  ihey  pose  little  or  no  risk  to 
human  healUi  and  the  environment?  Are 
there  solvent  constituents  that  Mre 
should  clearly  discourage? 

ML  Regulatory  laq»iaBWtatiuu 

A.  Upmt  and  Bypam  ProviMiona 

A  "bypass"  is  an  intentional  diversion 
of  wastestreams  from  any  portion  of  a 
treatment  fecility  in  an  emergency 
situation.  An  "upset"  is  an  exceptional 
incident  in  which  there  is  unintentional 
and  temporary  noncompliance  with 
technology-based  permit  effluent 
limitations  because  of  fecton  beyond 
the  reesonsble  control  of  the  permittee. 
EPA's  regulations  for  indiract 
dischargers  concerning  bypssses  and 
upaeU  are  set  forth  at  40  CFR  403.16 
and  403.17. 

B.  Variances  and  Modifications 

The  CWA  requires  application  of  the 
pretraetment  standards  established 
pursuant  to  sections  304  and  307  to  all 
indirect  dischargen.  However,  the 
statute  provides  for  the  modification  of 
these  national  requirements  in  a  limited 
number  of  circumstances.  Moreover,  the 
Agency  has  established  administrative 
mechanisms  to  provide  an  opportunity 
of  relief  from  the  application  of  nationisl 
pretreatment  standards  for  categories  of 
existing  sources. 

1.  Fimdamentally  Different  Pacton 
(FDPs)  Variances 


EPA  msy  develop  pretreetment 
standards  different  from  the  otherwise 
applicable  requirements  for  existing 
sources  if  an  existing  fiscility  is 
fundamentally  diffiorant  writh  respect  to 
fectora  considered  in  establishing  die 
standards  applicable  to  the  individual 
fecility.  Such  a  modification  is  known 
as  a  PDF  variance.  See  40  CFR  403.13. 
Dischargen  subject  to  PSNS  are  not 
eligible  for  an  PDF  variance. 

hx  the  Water  Quality  Act  of  1987. 
Congress  added  new  section  301(n)  of 
the  Act  to  authorize  modification  of  the 
otherwise  applicable  BAT  affluent 
limitations  or  categorical  pretreatment 
standards  for  existing  sources  if  a 
facility  is  fundamentally  different  with 
respect  to  the  fiK:ton  specified  in  403 
(other  than  costs)  fitim  those  considered 
by  EPA  in  estsblishing  the  effluent 
limitations  or  pretreatment  standards. 
Section  301(n).  also  defined  the 
conditions  under  which  EPA  may 
establish  alternative  requirements. 
Under  section  30l(n).  an  application  for 
approval  of  PDF  variance  must  be  besed 
solely  on  (1)  infDrmation  submitted 
during  the  rulemaking  raising  the 
fecton  that  are  fundamentally  difiiarent 
or  (2)  information  the  applicant  did  not  ■ 
have  the  opportunity  to  submit  The 
alternate  limitation  or  standard  must  be 
no  less  stringent  than  justified  by  the 
difiiarence  and  not  result  in  markedly 
more  adverse  non-%vater  quality 
environmental  impacts  than  the 
national  limitation  or  standard. 

EPA  regulations  at  40  CFR  Part  403. 
authorizing  the  Regional  Administnton 
to  astabliah  alternative  standards, 
further  detail  the  substantive  criteria 
used  to  evaluate  PDF  variance  requests 
for  existing  dischargen  to  POTWs. 
Thus.  40  CFR  403.13(d)  identifies  six 
fM:ton  (e.g..  volume  of  process 
wastewster,  age  and  size  of  a 
discharger's  feidlity)  that  may  be 
considered  in  determining  if  a  fecility  is 
fundamentally  different.  The  Agency 
must  determine  whether,  on  the  basis  of 
one  or  more  of  these  fecton,  the  fecility 
in  question  is  fundamentally  different 
from  the  fecilities  and  fecton 
considered  by  the  EPA  in  developing 
the  nationally  applicable  pretreatment 
standards.  The  regulation  also  lists  fovi 
other  fecton  (e.g.,  infeasibility  of 
installation  within  the  time  allowed  or 
a  discharger's  ability  to  pay)  that  may 
not  provide  a  basis  for  an  PDF  variance. 
In  addition,  under  40  CFR  403.13(c)(2). 
a  request  for  limitations  less  stringent 
than  the  national  limitation  may  be 
approved  only  if  compliance  with  the 
pretreatment  standards  would  result  in 
either  (a)  a  removal  cost  wholly  out  of 
proportion  to  the  removal  cost 
considered  during  development  of  the 
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standards,  or  (b)  a  non-water  quality 
environmental  impact  (including  energy 
requirements)  fundamentally  more 
adverse  than  the  impact  considered 
during  development  of  the  standards. 

The  legislstlve  history  of  section 
301(n)  underscores  the  necessity  for  the 
PDF  variance  applicant  to  establish 
eligibility  for  the  variance.  EPA's 
regulations  at  40  CFR  403.13  are  explicit 
in  imposing  this  burden  upon  the 
applicant  The  applicant  must  show  that 
the  fecton  relating  to  the  discharge 
controlled  by  the  applicant's  permit  that 
are  claimed  to  be  fundamentally 
difiiarent  are.  in  feet,  fundamentally 
different  from  thdae  fecton  considered 
by  the  EPA  in  esUblishing  the 
standards.  While  EPA  encourages 
fecilities.  or  categories  of  fecilities.  that 
believe  they  qualify  for  the  PDF 
variance  to  apply  for  it  EPA  also 
recognizes  that  the  circiunstances  under 
which  it  csn  be  granted  sre  limited  to 
specdfic  statutory  fiocton  that  few  . 
applicants  have  satisfied. 

2.  Removal  Credits 

The  CWA  establishes  a  discretionary 
program  for  POTWs  to  grant  "removal 
creuts"  to  their  indirect  dischargen. 
lliis  credit  in  the  form  of  s  less  stringent 
pretreatment  standard,  allows  an 
increased  concentration  of  a  pollutant  in 
the  flow  from  the  indirect  discharger's 
fecility  to  the  POTW.  See  40  CFR  403.7. 
-  EPA  has  promulgated  removal  credit 
regulations  as  part  of  its  pretreatment 
regulations.  In  addition,  currentiy  five 
of  the  approximately  1500  authorized 
pretreetment  programs  have  the 
authority  to  issue  removal  credits. 
Under  EPA's  pretreatment  regulations, 
the  availabili^  of  a  removal  credit  for  a 
particular  pollutant  is  linked  to  the 
POTW  method  of  using  or  disposing  of 
its  sewage  sludge.  The  regulations 
provide  that  removal  crecuts  are  only 
available  for  certain  pollutants  regulated 
in  EPA's  40  CFR  Part  503  sewage  sludge 
regulations  (58  PR  9386).  The 
pretreatment  regulations  at  40  CFR  Part 
403  provide  that  removal  credits  may  be 
made  potentially  available  for  the 
followingp^utants: 

(1)  If  a  n)TW  applies  its  sewage 
sludge  to  the  land  for  beneficial  uses, 
disposes  of  it  on  surfece  disposal  sites 
or  incinerates  it,  removal  credits  may  be 
available,  depending  on  which  use  or 
disposal  method  is  selected  (so  long  as 
the  POTW  complies  with  the 
requirements  in  Part  503).  When  sewage 
sludge  is  applied  to  land,  removal 
credits  may  be  available  for  ten  metals. 
When  sewage  sludge  is  disposed  of  on 
a  surfece  disposal  site,  removal  credits 
may  be  available  for  three  metals.  When 
the  sewage  sludge  is  incinerated. 


removal  credits  may  be  avail^le  fior 
seven  metals  and  for  57  organic 
pollutants  (40  CFR  403.7(aX3)(ivMA)). 

For  this  proposed  rule,  removal 
credits  would  be  available  for  the 
following  pollutant  parametns  being 
regulated  under  eech  of  the  criteria 
discussed:  (1)  land  application — 
Copper,  Lead  and  Zinc;  (2)  surfece 
disposal — none;  (3)  incineration — ^in 
addition  to  Lead,  removal  credits  would 
also  be  available  for  Bi8(2-Ethylhexyl) 
Phdialate.  Ethylbenzene, 
Tetrachloroethene.  and  Toluene  if  the 
requironents  in  40  CFR  part  403. 
Appendix  G.L(l)  are  met 

(2)  In  addition,  when  sewage  sludge  is 
used  on  land  or  disposed  of  on  a  siirfece 
disposal  site  or  incinerated,  removal 
credits  may  also  be  available  for 
additional  pollutants  so  long  as  the 
concentration  of  the  pollutant  in  sludge 
does  not  exceed  a  concentration  level 
established  in  Part  403.  When  sewage 
sludge  is  applied  to  land,  removal 
credits  may  be  available  for  two 
additional  metals  and  14  organic 
pollutants.  Whm  the  sewage  sludge  is 
disposed  of  on  s  smface  disposel  site, 
removal  credits  m^  be  available  for 
seven  additional  metals  and  13  (Hganic 
pollutants.  When  the  sewage  sludge  is 
incinerated,  removal  credits  may  be 
available  for  three  other  metals  (40  CFR 
403.7(a)(3)(iv)(B)). 

Under  this  proposed  rule,  additional 
pollutant  parametera  that  would  be 
available  for  removal  credits  are  as 
follows:  (1)  land  ^plication — ^none;  (2) 
surface  disposal — Bis(2-Ethylhexyl) 
Phthalate,  Copper.  Lead  and  Zinc  and 
(3)  incineration — Copper,  and  Zinc. 

(3)  When  a  POTW  (Usposes  of  its 
sewage  sludge  in  a  municipal  solid 
waste  landfill  (MSWLF)  that  meets  the 
criteria  of  40  CFR  Part  258,  removal 
credits  may  be  available  for  any 

KUutant  in  the  POTW's  sewage  sludge 
)  CFR  403.7(s)(3Hiv)(C)).  Thus,  given 
compliance  with  the  requirements  of 
EPA's  removal  credit  regulations.' 
following  promulgation  of  the 
pretreatment  standards  being  proposed 
today,  removal  credits  may  be 
authorized  for  any  pollutant  subject  to 
pretreetment  standards  if  the  applying 
POTW  disposes  of  its  sewage  sludge  in 
a  municipal  solid  waste  landfill  that 
meets  the  reqiiirements  of  40  CFR  Part 
258.  If  the  POTW  uses  or  disposes  of  its 
sewage  sludge  by  land  application, 


'  Under  40  CFR  403.7.  a  POTW  is  authorized  to 
give  removal  credits  only  under  certain  conditions. 
These  include  applying  for,  and  obtaining,  approval 
from  the  Regional  Administrator  (or  Director  of  a 
State  NFDES  program  with  an  approved 
pretreatment  program),  a  showing  of  consistent 
pollutant  removal  and  an  approved  pretreatment 
program.  See  40  CFR  403.7laM3XI).  (ii).  and  (Ui). 


surface  disposal  or  incineration, 
removal  credits  may  be  svailable  for  the 
following  metal  poUutants  (depending 
on  the  method  of  use  or  disposal): 
Arsenic,  Cadmium.  Chromium.  Copper, 
Iron.  Lead,  Mercury,  Molybdenum, 
Nickel,  Selenium  and  Zinc.  Given 
compliance  with  $403.7,  removal 
credits  may  be  availaUe  for  the 
following  organic  pollutants  (dmending 
on  the  nwthod  of  use  or  disposal)  if  the 
POTW  uses  or  disposes  of  its  sewege 
sludge:  Benzene;  1.1-Dichloroethane; 
1.2-&btomoethane:  Ethylbenzene; 
Methylene  Chloride;  Toluene; 
Tetrachloroethene;  1.1.1- 
Trichloroethane;  1.1^-Trichloroethane 
and  Trans^l.2-Dicliloroediene. 

Some  facilities  may  be  interested  in 
obtaining  removal  credit  authorization 
for  other  pollutants  being  considered  for 
regulation  in  this  rulemaking  far  vdiich'' 
removal  credit  authorization  would  not 
otherwise  be  available  imder  Part  403. 
Under  Sections  307(b)  and  405  of  the 
CWA,  EPA  may  authorize  removal 
credits  only  when  EPA  detnmines  that, 
if  removal  credits  are  authorized,  diet 
the  increesed  discharges  of  a  pollutant 
to  POTWs  resulting  from  removal 
credits  will  not  affect  POTW  sewage 
sludge  use  or  dispcMsl  adversely.  As 
discussed  in  the  preemble  to 
amendments  to  the  Part  403  regulations 
(58  PR  9382-9383).  EPA  has  interpreted 
these  sections  to  authorize  removal 
credits  for  a  pollutant  only  in  one  of  two 
circumstances.  Removal  credits  may  be 
authorized  for  any  categorical  pollutant 

(1)  for  whidi  EPA  has  established  a 
niunoical  pollutant  limit  in  Part  503;  or 

(2)  which  EPA  has  determined  will  not 
thieeten  hiunan  health  and  the 
environment  when  used  or  disposed  of 
in  sewage  sludge.  The  pollutants 
described  in  paragraphs  (l)-(3)  above 
include  all  those  pollutants  that  EPA 
either  specifically  regulated  in  Part  503 
or  evaluated  for  regulation  and 
determined  would  not  adversely  affect 
sewage  sludge  use  and  disposal. 

Consequentiy.  in  the  case  of  a 
pollutant  for  which  EPA  did  not 
perform  a  risk  assessment  in  developing 
its  Round  One  sewage  sludge 
regulations,  removal  credit  for 
pollutants  will  only  be  availaUe  when 
the  Agency  determines  either  a  safe 
level  for  the  pollutant  in  sewage  sludge 
or  that  regulation  of  the  pollutant  is 
unnecessary  to  protect  public  health 
and  the  environment  from  the 
reasonably  anticipated  advrase  effects  of 
such  a  pollutant  ^ 


'  In  the  Round  One  sewage  sludge  regoiatiaa. 

EPA  coocluded.  on  the  basis  of  risk  uisi miiiIi. 

th«t  certain  poUulanU  (see  Appeodix  G  to  Part  403) 
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EPA  has  concludsd  that  a  POTW 
discharge  of  a  particular  pollutant  will 
not  pravent  sewrage  slud^  use  (or 
disposal)  so  long  as  the  POTW  is 
complying  with  EPA's  Part  503 
regulations  and  so  long  as  the  POTW 
dsmanstntas  that  use  or  disposal  of 
sewge  sludge  containing  that  pollutant 
will  not  adversely  affect  public  health 
and  the  environment.  Thus,  if  the 
POTW  meets  these  two  conditions,  a 
POTW  may  obtain  removal  credit 
authority  for  pollutants  other  than  those 
specifically  regulated  in  the  part  503 
regulations.  What  is  necessary  for  a 
POTW  to  demonstrate  that  a  pollutant 
will  not  adversely  affect  public  health 
and  the  environment  will  depend  on  the 
particular  pollutant,  the  use  or  disposal 
means  employed  by  the  POTW  and  the 
concentration  of  thie  pollutant  in  th» 
sewage  sludge.  Thus,  depending  on  the 
circumstances,  this  effort  couid  vary 
from  a  complete  14-pathway  risk 
assessment  modeling  exercise  to  a 
simple  demonstration  that  available 
scientific  data  show  that,  at  the  levels 
observed  in  the  sewage  sludge,  the 
pollutant  at  issue  is  not  harmful.  As  part 
of  its  initiative  to  simplify  and  improve 
iU  regulations,  at  the  present  time.  EPA 
is  considering  whether  to  propose 
changes  to  its  pretreatment  regulations 
so  as  to  provide  for  case-by -case 
removal  credit  determinations  by  the 
POTWs'  permitting  authority. 

EPA  has  already  oegun  the  process  of 
evaluating  several  poUutants  for  adverse 
potential  to  human  health  and  the 
environment  when  present  in  sewage 
sludge.  In  November  1995.  pursuant  to 
the  terms  of  the  consent  decree  in  the 
Cearhart  case,  the  Agency  notified  the 
United  States  District  Court  for  the 
District  of  Oregon  that,  based  on  the 
information  then  available  at  that  time, 
it  intended  to  propose  only  two 
pollutants  for  regulation  in  the  Round 
Two  sewage  slu«e  regulstions  dioxins/ 
dibenzofurans  (aU  monochloro  to 
octochloro  congeners)  and 
polvchlorinated  biphenyls. 

Ine  Round  Two  sewage  sludge 
ragulations  are  not  scheduled  for 
IHoposal  until  December.  1999,  and 
promulgation  in  December  2001. 
However,  given  the  necessary  foctual 
showing,  as  detailed  above.  EPA  could 
propose  that  removal  credits  should  be 
authorized  for  identified  pollutants 
before  promulgation  of  the  Round  Two 
)  sludge  ngulations.  However. 


did  not  poMaa  luuvMoaaU*  riak  to  huouo  baattli 
and  Um  «nvtmninit  and  did  Dot  raquira  tha 
a^ahilahniant  of  liwaga  aiudpa  polluUnl  llmlls.  Aa 
rtiawiaaad  abova.  to  loot  aa  tha  coaoanimiaa  of 
tlMaa  poUutanIa  in  tMrafi  alud«a  m  \owm  IhMi  a 
ftmcrVbrni  lavai.  famoval  cradiu  ara  auUiariaad  far 
'  I  poUutaoU. 


given  the  Agency's  commitment  to 
promulgation  of  effluent  limitations  and 
niidelines  under  court-supervised 
■aadlines.  it  may  not  be  possible  to 
complete  review  of  removal  credit 
Buthorization  requests  by  the  time  EPA 
must  promulgate  these  pretreatment 
standards. 

Appendix  A — Abbreriationa, 
Acron3rms,  and  Other  Terms  Head  in 
This  Notice 

Administratoi^-Tha  Administrator  of  the 
U.S.  EnvironmentAl  Protection  Agency. 

A^ncy— The  U.S.  Environmental 
Protection  Agency. 

Annually— For  purposes  of  tlie  excliuion, 
annually  would  nean  per  f  Un^^r  year. 

AMT^ — Ambient  Water  Quality  Standards 
an  provision*  of  Sute  or  Federal  law  that 
consist  of  •  deeignated  use  or  uaes  for  the 
waters  of  the  United  Sutes  and  water  quality 
critaria  for  such  water*  baaed  upon  nidi 
uaes.  Water  Quality  Standards  are  designed 
to  protect  health  or  welfue,  enhance  the 
quality  of  tlie  water  and  serve  tlie  purposes 
oftfae  Act  (40CI11  131.3). 

BADCT — best  available  demonstrated 
control  tedinology,  as  described  in  ssction 
306  of  the  CWA 

BAT— The  bast  available  tM:hnologv 
economically  achievable,  as  described  ia 
section  304(bM2)  of  ttm  CWA 

SMPk— Beat  Maaagament  Prw:tices— As 
autliorizad  by  section  S04(e)  and  402  of  tha 
CWA.  Gives  the  Administrator  tha  authority 
to  publish  regulations  to  controt  plant  site 
runoff,  spills^  or  leaks,  sludge  or  waste 
disposal,  and  drainage  from  raw  OMterial 
storage. 

0CT— Best  Cqnvendonal  PoUutant  Control 
Technology,  as  described  in  section  304(b)(4) 
of  the  CWA 

BPT— fiest  Practicabla  Control  Technology 
Currently  Availalila.  as  tiaacribed  hi  section 
304(bMl)oftheCWA 

CAA-Cima  Air  Act,  33  U.S.C  7401- 
7e71q. 

CB#-Confidential  Business  bifDnnalion. 

CEB— Chamical  Emulsion  Braaking. 

C-S— Oost-Elfcctiveness  Analysis 

Conventional  pollutant* — The  pollutants 
identified  in  section  304(a)(4)  of  ttis  CWA 
and  the  regulations  tfascvundar  (BODj,  total 
'  suspended  solids,  oil  snd  graeae.  fecal 
collfbrm.  and  pH). 

CoopwativB — An  entaqirise  or  organisation 
owDsd  by  and  operated  kr  tha  benefit  of 
Ihoee  using  its  services.  For  purposes  of  this 
rule,  a  laundry  serving  like  Csdlltiea  o«nied 
by  and/or  opoaled  far  the  benefit  of  tluas 
hcilitias. 

CP-'-Chemical  PrecipiUtion. 

CWA— Ctaan  Water  Act  The  Federal  Water 
Pollution  Act.  33  U.S.C  12S1  e(  seq. 

Dy^f— Dissolved  Air  Fkrtatioii. 

Daily  diacharga— Tha  discharge  of  a 
pollutant  maasurad  during  any  calaodarday 
or  any  24-hour  period. 

Dinct  diacharget^—A  fecility  that 
rtisrharfss  treatwl  or  untreated  pollutants 
into  waters  of  the  United  Sutes. 

Dry  cleaning— The  cleaning  of  hfarica 
using  sn  organic-based  solvent  rather  than 
water-based  detergent  solution. 


SA — Economic  Assessment. 
KIA — Economic  Impact  Analysis. 
£/J?u«Jit— Wastewater  discharges. 
Effluent  limitation — Any  restriction, 
including  schedules  of  compliance, 
establislied  by  a  SUte  or  the  Administrator 
on  quantities,  rates,  and  concentration*  of 
chemical,  phycical,  biological,  and  other 
constituants  that  an  disdiarged  from  point 
sources  into  navigable  waters,  the  waten  of 
the  contiguous  zone,  or  tha  ocean.  (CWA 
Sectioru  301(b)  and  304(b)). 

EPA— The  VS.  Environmental  Protection 
Agency. 
£.0.— Executive  Order. 
Fadlity—A  Eacility  is  all  contiguous 
property  owned,  operated,  leased  or  under 
the  control  of  the  same  p^^n,  or  corporate 
or  business  entity.  The  contiguous  property 
may  be  divided  by  public  or  private  right-of- 
way. 

fPF^-Pundamentally  Difinent  Factor^ 
Section  SOl(n)  of  the  CWA  This  section 
authorixes  modification  of  the  otherwise 
applicable  BAT  effluent  limiutions  or 
categorical  pretreatment  standards  for 
existing  sources  if  a  facility  is  fundamentally 
different  with  respect  to  tlie  iactors  specified 
at  40  CFR  403.13. 
fTS— Full-time  Equivalent 
HAP^— Hazardous  Air  Pollutants. 
aSU   W  Ifaxane  Extractabte  Material 
Indirect  diMcharger—A  fecility  that 
diachaiges  or  may  discharge  p«'>'rtantt  into 
a  publicly  owned  treatment  works. 
Hj — Industrial  Laundry. 
InduttriaJ  laundry  facility— my  facility 
that  laimders  industrial  textile  items  from 
off-site  as  a  business  activity.  Either  the 
industrial  laundry  feciUty  or  the  off-site 
customer  may  o%<m  the  industrial  laundered 
textile  items.  This  includes  textile  rental 
companies  that  peifeam  laundering 
operations. 

InduMtrial  textile  item* — items  such  as.  hot 
ara  not  limited  to:  shop  totvels,  printer 
towels/rags,  himiture  towels,  n^,  mops, 
mats,  rugs,  tool  coven,  iender  coven,  dust- 
control  items,  gloves,  buffing  pads, 
abaof bents,  uniforms,  filten,  and  deen  room 
garments. 

mFA—initiai  Regulatory  Flexibility 
Analysis. 
mS— Integrated  Risk  Information  System. 
IBS-'Intemal  Revenue  Service. 
Laundering — washing  items  with  water, 
including  walar  vrasliing  foUo%vii^  dry 
rlnaning 

Uiten — items  such  as  sheets,  pillow  caaes, 
blankets,  bath  towels  and  washcloths, 
hospital  gowns  and  robes,  tablecloths, 
napkins.  Ubleskirts,  kitchen  textile  items, 
continuous  roll  toweb,  laboratory  coats, 
femily  laundry,  executive  wear,  mattress 

Eds,  incontinence  peda.  and  diapen.  This 
t  is  intended  to  be  an  incliuive  list 
LTA-'Long  Term  Average.  For  purpoeas  of 
tlie  pretieetment  standards,  average  pollutam 
levels  achieved  over  a  period  of  time  by  a 
-facility,  subcategory,  or  technology  option. 
LTAs  vrera  used  in  developing  the  standards 
in  today's  proposed  rule. 

MACT— Maximum  Achievable  Control 
Technology. 

ATTTAA— National  Technology  Transfer 
and  Advancement  Act 
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Sew  Source — "New  source"  is  defined  in 
section  306  of  the  CWA  and  at  40  CFR  122.12 
and  122.29  (b). 

Non-conventional  po/7utont*— Pollutants 
that  are  neither  conventional  pollutants  nor 
priority  pollutants  listed  at  40  CFR  part  401. 

Non-detect  value — A  concentration-based 
measurement  reported  below  the  sample 
specific  detection  limit  that  can  reliably  be 
measured  by  the  analytical  method  for  the 
pollutant 

Non-water  quality  environmental  impact — 
An  environmental  impact  of  a  control  or 
treatment  technology,  other  than  to  surface 
waten  (including  energy  requirements). 

NPOES— The  National  Pollutant  Discharge 
EHmination  System  authorized  under  Section 
402  of  the  CWA.  NPDES  requires  permiU  for 
discharge  of  pollutants  from  any  point  source 
into  waten  of  the  United  States. 

NSPS — New  Source  Performance 
Standards — Baaed  on  BADCT  and  apply  to 
ail  pollutants  (conventional, 
Donconventional,  and  toxic).  Section  306  of 
the  CWA 

OC— Organics  Control 

OS<;— Oil  and  Grease. 

OMB — Office  of  Management  and  Budget 

P^-Sits— "Off-site"  means  ouUide  the 
bouiidaries  of  a  fecility. 

On-site— "On-site"  means  within  the 

limitMtartiia  of  S  fecility. 

OSM^-USEPA  Office  of  Solid  Waste. 

POTW/rtTrWs— Publicly  owned  treatment 
works,  as  defined  at  40  CFR  403.3(o). 

iVsCreatnient  ttandard — A  regulation  that 
establishes  industrial  wastewater  effluent 
quality  required  for  discharge  to  a  POTW. 

Priority  pollutant* — ^The  pollutants 
designated  by  EPA  as  priority  in  40  CFR  part 
423,  Appendix  A 

FSES — Pretreatment  standards  for  existing 
sources  on  indirect  discharges,  under  Section 
307(b)  of  die  CWA. 

PSNS — Pretreatment  standards  for  new 
sources  of  indirect  discharges,  under  Section 
307(b)  and  (c)  of  die  CWA 

ACRA — Resources  Conservation  and 
Recovery  Act  {Pvb.  L.  04-580)  of  1976,  as 
amended. 

RFA— Regulatory  Flexibility  Act. 

ARSL— Risk  Reduction  Engineering 
Laboratory. 

SBA — Small  Business  Administration. 

SBRfiFA— Small  Business  Regulatory 
Enforcement  Fairness  Act 

SCT-HEM— Silica  Gel  Treated  N-Hexane 
Extractable  Material 

S/C— Standard  Industrial  Classification. 

Smoyy  Buainen — Businesses  with  snnual 
revenues  less  than  SlO.5  million.  This  is  the 
higher  of  the  two  Small  Business 
Administration  definiUon  of  small  business 
for  SIC  codes  7218  and  7213. 

TFH— Total  Petroleum  Hydrocarbons. 

77tSA — ^Textile  Rental  Services  Association 
of  America. 

TSS — Total  suspended  solids. 

TWF— Toxic  Weighting  Factor. 

UMRA — Unfunded  Mandates  Reform  Act 
(PL  104—4),  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local  and  tribal 
governments  and  the  private  sector. 

UTSA — Uniform  arid  Textile  Service 


Variability  factor— TYm  daily  variability 
fector  is  the  ratio  of  the  estimated  99th 
percentile  of  the  distribution  of  daily  values 
divided  by  the  expected  value,  median  or 
mean,  of  the  distribution  of  the  daily  data. 
The  monthly  variability  factor  is  the 
estimated  95th  percentile  of  the  distribution 
of  the  monthly  averages  of  the  data  divided 
by  the  expected  value  of  the  monthly 
averages. 

VOC— Volatile  Organic  Compound. 

Water  washing— T^e  process  of  washing 
laimdry  items  in  which  water  is  the  solvent 
used. 

List  of  Subfads  in  40  CFR  Part  441 

Environmental  protection.  Industrial 
laundry  discharges.  Water  pollution 
control.  Waste  treatment  and  disposal. 

Dated:  November  7, 1997. 
Carol  M.livwiMr. 
AdminiMtrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  by  adding  part  441  as  follows: 

PART  441— THE  INDUSTIVAL 
LAUNDRIES  INDUSTRY  POINT 
SOURCE  CATEGORY 


Sec. 

441.1  General  definitions. 

441.2  Applicability. 

441.21  Pretreatment  Standards  for  Existing 
Sources  (PSES). 

441.22  Pretreatinent  Standards  for  New 
Sources  (PSNS). 

Tabfe  1  to  Part  441— 4>retreatnient  Standards 

Anthorily:  33  U.S.C  1311, 1314, 1316, 
1317, 1318,  and  1361. 

General  Pnnrisimia 

1 441.1  Qanefai  tfslinHlona. 

In  addition  to  the  definitions  set  forth 
in  40  CFR  Part  401,  the  following 
definitions  apply  to  this  part: 

(a)  Dry  cleaning — The  cleaning  of 
fiabrics  using  an  organic-based  solvent 
rather  than  water-based  detergent 
solution. 

(b)  Off-site — "Off-site"  means  outside 
the  boundaries  of  a  facility. 

(c)  On-site — "On-site"  means  within 
the  botindaries  of  a  facility. 

(d)  Water  washing— The  process  of 
washing  laimdry  items  in  which  water 
is  the  solvent  used. 

1441.2  AppllcabWWy. 

(a)  Except  as  stated  in  paragraphs  (b) 
through  (e)  of  this  section,  the 
provisions  of  this  part  t^ply  to 
wastewater  discharges  from  industrial 
laimdry  facilities.  An  industrial 
laundries  facility  is  any  facility  that 
launders  industrial  textile  items  from 
off-site  as  a  business  activity  (j.e., 
launders  industrial  textile  items  for 
other  business  entities  for  a  fee  or 


through  a  cooperative  arrangement). 
Either  the  industrial  laundry  facility  or 
the  off-site  customer  may  own  the 
industrial  laundered  textile  items.  This 
definition  includes  textile  rental 
companies  that  perform  laundering 
operations.  Laundering  means  washing 
with  water,  including  water  washing 
following  dry  cleaning.  Industrial  textile 
items  include,  but  are  not  limited  to 
industrial:  shop  towels,  printer  towels/ 
rags,  furniture  towels,  rags,  mops,  mats, 
tugs,  tool  covers,  fender  covers,  dust- 
control  items,  gloves,  buffing  pads, 
absorbents,  unifonns.  filters  and  clean 
room  garments.  If  any  of  these  items  are 
used  fay  hotels,  hospitals,  or  restaurants, 
thev  are  not  industrial  items. 

(b)  The  provisions  of  this  part  do  not 
apply  to  discharges  from:  on-site 
laundering  at  industrial  Cscilities, 
laundering  of  industrial  textile  items 
originating  from  the  same  business 
entity,  and  facilities  that  exclusively 
launder  linen  items,  denim  prewash 
items,  new  items  (i.e.  items  directly 
from  textile  manufarturers,  not  yet  used 
for  intended  purpose),  any  other  items 
that  come  from  laundering  of  hotel, 
hospital,  or  restaurant  items  or  any 
comUnation  of  these  items.  This  part 
does  apply  to  hotel,  hospital,  or 
restaurant  laundering  of  industrial 
textile  items.  In  addition,  the  provisions 
of  this  part  do  not  apply  to  discharges 
from  the  eil-only  treetment  of  dust 
mops.  Furthermore,  the  provisions  of 
this  part  do  not  apply  to  laundering 
exclusively  tluonqsih  dry  cleaning. 

(c)  By  linen  items  EPA  means:  sheets, 
pillow  cases,  blanlLots,  beth  towels  and 
washcloths,  hospital  gowns  or  robes, 
tablecloths,  napkins,  tableskirts,  kitchen 
textile  items,  continuous  roll  towels, 
laboratory  coats,  household  laundry, 
executive  wear,  mattress  pads, 
incontinence  pads,  and  diapers.  This 
list  is  an  inclusive  list 

(d)  For  facilities  covered  under  the 
Industrial  Laundry  definition, 
wastewater  from  all  water  washing 
operadons  is  covered,  including  the 
washing  of  linen  items  as  long  as  these 
items  do  not  constitute  100  percent  of 
the  items  washed. 

(e)  The  provisions  of  this  part  do  not 
apply  to  industrial  laundry  facilities 
that  as  of  [the  effM:tive  date  of  the  final 
rule]  always  launder  less  than  one 
million  pounds  of  incoming  laundry  per 
year  and  launder  less  than  255,000 
piounds  of  shop  and/or  printer  towels/ 
rags  per  year.  By  per  year,  EPA  means 
on  a  calendar  year  basis  for  the 
industrial  laundry  facility.  If  any 
excluded  fecility  launders  one  million 
pounds  or  more  of  incoming  laundry 
per  year  or  255,000  pounds  or  more  of 
shop  and/or  printer  towels/rags  per 
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year,  it  will  no  longer  be  excluded  from 
the  standards. 


1441.21 


t  to  the  CWA  secUon 
307(bXl).  indirect  dischargers  are 
lequired  to  comply  with  pretreatment 
■tandeids  for  existing  sources  by  three 
years  of  (the  effective  date  of  the  final 
rule).  For  purposes  of  this  part,  indirect 
dischargers  must  comply  with  this  part 
by  three  years  after  (the  date  of 
publication  of  the  fljoal  rule). 


f441Jt 

•ouroee  (P8NS). 

Except  as  provided  in  40  CPR  403.7, 
any  new  source  subject  to  this  part  that 
introduces  pollutants  into  ■  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403  and  achieve  as 

!>retrBatiiiaiit  standarda  for  new  sources 
PSNS)  the  MOM  itadanla  m  those 
specified  in  S  441.21  fior  existing  sources 
(P8BS). 

Table  i  to  Part  441— 
Pretreatment  Standards 


Bis  (2-EthyttwxyO 
EtftyCMnzene  , 


2lne 

8QT-*<EM' 


CP— Orty 

maximum 
(mg^ 


ais 

1jB4 
023 

1.71 
2.7S 

1.33 
0.96 
024 
0.27 
0.61 
TTA 


'IMonMy  averaos  NmiMlan  tor  SQT-HBtf 
undsr  CP  apSon  Is  15.4  m|^ 

(FR  Ooc  97-30240  PilMl  13-19-97:  9:45  anj 
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December  17,  1997 


Part  ril 

Department  of 
Agriculture 

Forest  Service 
36  CFR  Part  242 

Department  of  the 
Interior 

Hsh  and  Wildlife  Service 
50  CFR  Part  100 

8ul>8istence  Management  Regulations  for 
PubHc  Lands  in  Alaska,  Subparts  A,  B, 
C,  and  D,  Redefinition  To  Include  Waters 
Subject  to  Subsistence  Priority;  Proposed 
Common  Rule 
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DEPARTMENT  OF  AOfVCULTURE 


S6CFRPwt242 

OEPAflTMENT  OF  THE  INTEmOA 

FWi  and  Wlidllfa  Sarvtoe 

SO  CFR  Part  100 
mNioia^AOtt 


tor  Public  Landa  m  AlMla.  Subpwta  A, 
B.  C  and  O,  Radannmon  To  Induda 

I  SuDiaoCIo  Bubalalanca  PihNlly 

Forest  Sarvlcs,  Agricnilnue;  and 
Fish  snd  WUdlifs  Service.  Interior. 
MCnatt  Proposed  rule. 


:  This  propossd  rule  would 
smend  the  scope  and  spplicability  of 
the  Federml  Subsisteoce  Msusgwiueiit 
Program  in  Alasks  to  include 
subsistence  activities  occurring  on 
inland  navigable  waters  in  which  the 
United  States  has  s  reserved  wster  right 
snd  to  identify  specific  Federal  land 
units  where  reserved  water  rights  exist 
The  smendments  being  proposed  also 
would  extend  the  Federal  Subsistence 
Board's  management  to  all  Federal  lands 
selected  under  the  Alaska  Nstive  Claims 
Settlement  Act  or  the  Alaska  Statehood 
Act  and  situated  within  the  boundaries 
of  s  Conservation  System  Unit,  National 
Recrsation  Area.  National  Conservation 
Area,  or  any  new  national  forest  or 
forest  addition,  until  conveyed  to  the 
State  of  Alaska  or  an  Alaska  Native 
Corporation,  as  required  by  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA).  In  addition,  the 
amendments  being  proposed  would 
clearly  specify  that  the  Secretaries  sre 
retaining  the  authority  to  determine 
when  hunting,  fishing  or  trappii^ 
activities  taking  place  in  Alaska  off  the 
public  lands  interfere  with  the 
subsistence  priorify  on  the  public  lands 
to  such  sn  extent  as  to  result  in  s  feilure 
to  provide  the  subsistence  priorify  snd 
to  take  action  to  restrict  or  eliminate  the 
interference.  The  Departments  also  are 
proposing  to  provide  the  Federal 
Subiiistenca  Bfiard  with  authorify  to 
investigate  and  make  recommendations 
to  the  Secretaries  regarding  the  possible 
existence  of  additional  Federal 
raaervations.  Federal  reserved  tvster 
rights  or  other  Federal  interests, 
including  those  which  sttach  to  lands  in 
which  the  United  Ststes  hss  less  than 
Sse  OMmership.  The  regulatory 
amendments  being  proposed  would 
conform  the  FedenI  subsistence 

at  regulatioiu  to  the  court 


decree  issued  in  State  ofAioMka  v. 
BabkUt.  72  F.3d  698  (9th  Cir.  1995).  The 
proposed  rule  includes  updated 
Customary  and  Traditional  Use 
Oetanainstions  snd  snnual  seasons  and 
iMwart  limits  for  fisheries.  This 
proposed  rulemaking  slso  responds  to 
the  Petitions  for  Rulemaking  submitted 
by  the  Northwest  Arctic  Regional 
Council  et  al.  on  April  12.  1994,  and  the 
Mentasta  Village  Council,  et  al.  on  July 
15. 1903. 

OATCt:  Written  public  comments  on  this 
proposed  rule  must  be  received  no  later 
than  April  20. 1998. 

AOOMCIMS:  Comments  should  be  sent  to 
Chair,  Federal  Subsistence  Board,  c/o 
U.S.  Fish  snd  WUdlife  Service. 
Attention:  Thomss  H.  Boyd.  Office  of 
Subsistence  Msnagement,  1011  E.  Tudcw 
Roed.  Anchorsge.  Alaska  99503.  See 
Supplementary  Information  section  for 
electronic  filing  address. 

ran  RjRTNBi  apowaTioM  oontact: 
Thomas  H.  Boyd.  Office  of  SabsistsDoe 
Management;  telephone  (907)  785-38M. 
For  questions  specific  to  National  Forest 
System  lands,  contact  Ken  Thompson. 
Regional  Subsistence  Program  ■Manager. 
USOA.  Forest  Service.  Alaska  Region, 
P.O.  Box  21628.  Juneau.  Alaska  99802- 
1628,  telephone  (907)  586-7021. 

wmjomrxMi  wromniiVan,  The 

Federal  Subaistence  Board  will  hold 
public  meetings  to  receive  comments  on 
this  proposed  rule  st  various  locations 
in  Alaaka.  Notice  of  specific  dates, 
times,  snd  meeting  Icxations  will  be 
published  in  local  and  statewide 
newspapers  prior  to  the  meeting*. 
Locations  and  dates  msy  need  to  be 
changed  based  on  weather  or  local 
circumstances. 

Comments  may  also  be  submitted  by 
sending  electronic  mail  to: 
ASM«mail.fws.gov. 


The  Federal  Subaistence  Board 
assumed  subsistence  management 
responsibiUfy  for  public  lands  in  Alaska 
in  1900,  after  the  Alasks  Supreme  Court 
ruled  in  McDowell  v.  State  of  Akuka, 
785  P. 2d  1  (Alaska.  1989),  rehg  denied 
(Alaska  1900).  that  the  rural  prefisrence 
contained  in  the  State's  subaistence 
statuts  violated  the  Alaska  Constitution. 
This  ruling  put  the  SUte's  subsistence 
program  out  of  compliance  with  Titie 
VIII  of  the  Alaaka  National  Interest 
Lands  Conservstion  Act  (ANILCA)  snd 
resulted  in  the  Secretaries  ssimming 
subsistence  management  on  the  public 
lands  in  Alaska.  The  "Temporsiy 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Final 
Temporary  Rule"  was  published  in  the 
Federal  Ragialsr  (55  FR  27114-27170) 


on  June  20. 1900.  The  "Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska;  Final  Rule"  was 
published  in  the  Federal  Register  (57 
FR  22940-22964)  on  May  29.  1992. 
In  both  cases,  the  rule  "generally 
excludes  navigable  waters"  from 
Federal  subsistence  management.  55  FR 
27114.  27115  (1000):  57  FR  22940. 
22042  (1002).  In  a  Uwsuit  consoUdated 
with  Alaska  v.  Babbitt,  plaintiff  Katie 
John  challenged  these  rules,  siguing  that 
navigable  waters  are  properly  included 
wiUiin  the  definition  of  "public  lands" 
set  out  in  ANILCA.  At  oral  argummit 
before  the  United  SUtes  District  Court 
for  Alaska,  the  United  States  took  the 
position  thst  Federal  reserved  water 
ri^ts  which  encompsss  the  subsistence 
purpose  are  public  lands  for  purposes  of 
ANILCA.  The  United  States  Court  of 
Appesls  for  the  Ninth  Circuit 
siibsequentiy  held:  "[T]he  definition  of 
public  lands  includes  those  navigable 
waters  in  which  the  United  SUtes  has 
sn  interest  by  virtue  of  the  reserved 
wster  rights  doctrine."  Alaska  v. 
Babbitt.  72  F.3d  st  703-704.  In  the 
course  of  its  decision,  the  Ninth  Circuit 
also  directed:  "[T]he  federal  agencies 
that  administer  the  subsistence  priorify 
sre  responsible  for  identifying  those 
waters."  Id.  at  704. 

The  amendments  being  proposed 
would  conform  the  Federal  subsistence 
management  regulations  to  the  Ninth 
Circuit's  ruling  in  Alaska  v.  Babbitt.  As 
the  Ninth  Circuit  directed,  Uiis 
document  identifies  Federal  land  units 
in  which  reserved  water  rights  exist 
These  sre  "public  lands"  under  the 
Ninth  Circuit's  decision  in  A7asJDa  v. 
Babbitt  snd  thus  are  subfect  to  the 
Federal  subsistence  priorify  in  TiUe  Vm 
of  ANILCA.  The  amendments  being 
proposed  hoe  slso  provide  the  Federal 
Subaistence  Board  with  clear  authorify 
to  administer  the  subsistence  priorify  in 
these  waters. 

On  July  15, 1993,  tiie  Mentasta  Villsge 
Council,  Native  Village  of  Quinhagak, 
Native  Village  of  Goodnews  Bay,  Alaska 
Federation  of  Natives,  Alaska  Inter- 
tribal Council,  RiirAL  CAP,  Katie  John, 
Doris  Charles,  Louie  Smith  and  Aimie 
Cleveland  filed  a  'Petition  for 
Rulemaking  by  the  Secretaries  of 
Interior  snd  Agriculture  that  Navigable 
Waters  and  Federal  Reserved  Waters  are 
'Public  Lands'  Subject  to  Titie  Vm  of 
ANILCA's  Subsistence  Priorify."  On 
April  12, 1994,  the  Northwest  Arctic 
Regional  Council,  Stevens  Village 
Council,  Kawerak,  Inc.,  Copper  River 
Native  Assoc..  Alaska  Federation  of 
Natives,  Alaska  Inter-tribal  Council. 
RurAL  CAP  and  Dinyee  Corporation 
filed  a  "Petition  for  Rule-Making  by  the 
Secretaries  of  Interior  and  Agriciiltiue 
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that  Selected  But  Not  Conveyed- Lands 
Are  To  Be  Treated  as  Public  Lands  for 
the  Purposes  of  the  Subsistence  Priorify 
in  Titie  Vm  of  ANILCA  and  tiiat  Uses 
on  Non-Public  Lands  in  Alaska  May  Be 
Restricted  to  Protect  Subsistence  Uses 
on  Public  Lands  in  Alaska."  A  Request 
for  Comments  on  this  Petition  was 
published  at  60  FR  6466  (1995).  This 
proposed  rule  also  responds  to  both 
petitions  for  rulemaking. 

The  Secretaries  published  an  Advance 
Notice  of  Proposed  Rulemaking  (ANPR) 
(61  FR  15014)  on  April  4, 1996,  and 
during  May  and  June  held  ten  public 
hearings  around  Alaska  to  solicit 
comments  on  the  Advance  Notice. 

Pahik  Review  and  Comment 

In  addition  to  the  oral  testimony 
received  at  the  public  hearings,  an 
additional  64  written  comments 
including  1  petition  representing  1379 
individuals  and  1  letter  submitteid  in 
behalf  of  2  individuals,  6  Native 
organizations,  and  4  local  governments 
were  received.  The  comments  received 
both  in  writing  and  during  the  hearings 
in  response  to  the  Advance  Notice 
provided  the  agencies  with  a  sense  of 
how  the  public  viewed  the  general 
jurisdictional  concepts  outlloed  in  the 
notice.  A  niunber  of  issues  were  raised 
by  the  public. 

•  The  Federal  government  should  not 
be  interfering  in  any  Alaska 
management.  Previously,  the  Federal 
government  managed  fish  and  shellfish 
poorly.  The  State  should  manage 
fishing,  hunting,  and  trapping 
throu^out  Alsiska.  The  Secretaries 
agree  that  the  State  should  be  managing 
the  fish  and  wildlife  resources  of  Alaska 
and  will  work  with  the  State  to  return 
management  to  it  as  soon  as  the  State  is 
in  compliance  with  Titie  Vm  of 
ANILCA. 

•  The  State  has  feiled  to  provide  for 
subsistence  uses;  the  Federal 
government  should  take  over 
management  of  all  navigable  waten 
throi^out  Alaska.  Federal  jiuisdiction 
should  also  be  extended  to  include  all 
marine  waters.  The  9th  Circuit  Court 
has  ruled  that  Federal  jurisdiction  of 
subsistence  fisheries  management  only 
includes  those  waters  in  which  the 
Federal  government  has  reserved  water 
righta.  When  hunting,  fishing,  or 
trapping  activities  t^ng  place  in 
Alaska  off  of  the  public  lands  interfere 
with  the  subsistence  priorify  on  the 
public  lands  to  such  an  extent  as  to 
result  in  s  feiliue  to  provide  the 
subsistence  priorify,  the  Federal 
Subsistence  Board  may  recommend  that 
Secretaries  take  action  to  restrict  or 
eliminate  the  interference. 


•  The  identified  waters  are  too 
extensive  in  scope.  The  waters 
identified  in  this  rulemaking  comply 
with  the  court's  direction  to  identify 
those  waters  in  which  the  Federal 
government  has  reserved  water  rights. 

•  Native  allotments  and  water 
Dowing  through  or  past  should  be 
included.  Native  allotments  are  small, 
scattered,  and  remote,  parcels  whose 
boundaries  are  not  readily  identifiable 
on  the  ground.  The  existence  of  reserved 
water  rights  would  have  to  be 
determined  on  a  case-by-case  basis.  It  is 
not  practicable  in  the  time  available  to 
identify  any  Federal  reserved  water 
righto  which  might  be  associated  with 
individual  allotmento.  Authorify  to 
make  recommendations  for  inclusion  of 
these  lands,  if  appropriate,  may  be  made 
by  the  Board  under  proposed 

S .10(d)(xviii). 

•  The  Federal  government  should 
step  in  to  regulate  the  Area  M  (False 
Pass  intercept)  fishery.  At  the  present 
time  the  Federal  government  is 
preparing  to  assume  jurisdiction  over 
waten  for  which  the  Federal 
government  has  reserved  water  righto. 
Area  M  waters  are  not  included  in  this 
jurisdiction.  However,  if  there  is 
interference  with  thesubsistence 
priorify  for  fishing  on  public  lands  as  a 
result  of  activities  in  Area  M.  the 
proposed  regulations  clarify  that  the 
Secretaries  have  and  will  retain  the 
authorify  to  take  action. 

•  ANOXIA  does  not  audi»ize  the 
extension  of  Federal  jurisdiction  off  of 
Federal  lands.  The  Federal  courto  have 
long  ruled  that  the  Federal  government 
may  extend  jurisdiction  off  of  Federal 
lands  in  order  to  protect  the  interesto 
and  purposes  of  those  Federal  areas. 
This  doctunent  clarifies.thBt  the 
Secretaries  will  retain  that  authorify. 
The  Board,  located  in  Alaska  and  much 
more  familiar  with  the  unique  situations 
there,  will  evaluate  the  situation  and 
make  recommendations  to  the 
.Secretaries  for  their  action. 

•  Congress  did  not  intend  for  selected 
but  not  yet  conveyed  lands  to  be  sul^ect 
to  TiUe  vm.  Section  906(o)(2)  provides 
that  "the  laws  applicable  to  such  unit" 
are  to  apply  to  the  Federal  lands  within 
the  iinit  until  conveyed.  Since  selected 
lands  are  Federal  lands,  the  only 
question  is  whether  ANILCA's  Title  Vm 
governing  subsistence  uses  is  part  of  the 
body  of  laws  "applicable  to  such  unit." 
This  question  is  easily  answered  in  the 
aCGrmative.  Each  of  the  tities  of  ANILCA 
that  establishes  or  expands  a 
conservation  system  unit  identifies  the 
laws  that  apply  to  the  imit.  For  example, 
new  national  parks  established  by 
ANILCA  "shall  be  administered  by  the 
Secretary  under  the  laws  governing  the 


administration  of  such  lands  and  under 
the  provisions  of  this  Act"  In  each  case, 
the  new  unito  established  by  ANILCA 
are  to  be  administered  in  accordance 
with  ANILCA  as  well  as  other 
applicable  organic  l^islation.  The 
subsistence  provisions  in  Titie  Vm  are 
part  of  ANILCA  and  are  therefore  part 
of  the  body  of  law  applicable  to  the  new 
unito  under  ANILCA  section  906(o)(2). 
The  statutes  establishing  the  new  unito 
do  not  distinguish  among  the  tities  of 
ANILCA  which  are  applicable;  they 
simply  say  that  along  with  the  other 
statutes.  ANILCA  applies.  Section 
906(oK2)  ^plies  this  whole  body  of  lamr 
to  selected  but  not  conveyed  lands. 

•  Tlie  Federal  Subsistence  Board 
should  not  be  granted  authorify  to 
identify  additional  lands  for  designation 
as  public  lands.  Theauthorify  to 
identify  and  include  additional  lands  in 
the  Federal  Subsistence  Management 
Program  remains  with  the  Secretaries. 
The  change  would  clarify  the  Board's 
dufy  for  identification  and 
recommendation  and  specify  that  any 
inclusion  of  Isnds  in  the  program  would 
remain  the  authcnify  of  the  Secretaries 
as  provided  under  ensting  laws. 

•  The  ANPR  violates  the  Alaska 
Statehood  and  Submerged  Lands  Acts. 
Case  law  and  subsequent  legislation 
(e.g.  Alaska  Native  Claims  Settiement 
Act.  ANILCA,  eta.)  have  modified  the 
Statehood  and  Submerged  Lands  Acta. 
This  rulemaking,  therefore,  does  not 
violate  the  Acto  with  their  subsequent 
modifications  and  revisions. 

•  Some  people  commented  that 
various  procedural  requiremmto  have 
not  been  fulfilled,  such  as  compljring 
with  NEPA,  the  Executive  Order  on 
Federalism,  or  preparing  a  Regulatory 
Flexibilify  Act  analysis.  The  preparation 
of  an  environmental  assessment  and  an 
economic  analysis  have  been 
completed.  The  final  rule  will  not  be 
promulgated  prior  to  the  completion  of 
all  pnx»diiral  requiremento. 

Ahematives  Considowl  in  Preparing 
the  Propoeed  Role 

The  primary  coiuideration  in 
implementation  of  the  Ninth  Circuit 
Court  directive  is  the  identification  of 
inland  navigable  waters  considered 
Federal  Public  lands  in  Alaska  (non- 
navigable  waters  are  currently  in  the 
Federal  program).  The  Court  directed 
that  the  Federal  Agencies  responsible 
for  administraing  the  subsistence 
priorify  identify  those  waters,  which  are 
defined  as  waters  in  which  the  United 
States  has  a  reserved  water  right 
Accordingly,  the  responsible  agencies 
identified  alternatives  based  on  different 
interpretations  of  the  extent  of 
jurisdictimi  associated  with  reserved 
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water  rights.  These  alternatives  ara 
dliniiaad  in  the  Environmental 
Asaaaament  which  haa  bean  ptepared 
for  this  Proposed  Riile.  The  baae  caae 
(Alternative  I)  is  the  no  action 
alternative  in  which  Federal  jurisdiction 
dooa  not  change;  it  is  used  for  purposes 
of  analysts  and  is  not  consistent  with 
the  Court  directive.  Alternative  II 
identifies  a  minimal  definition  of 
jurisdiction  that  includes  only  thoae 
inland  navigable  waters  directly 
adjacent  to  Federal  public  lands. 
Alternative  III  is  a  iHroader  definition 
than  Alternative  n  and  includes  all 
inland  navigable  waters  within  the 
exterior  boundaries  of  listed  Parks. 
Preserves,  Wildlifia  Refuges,  and  other 
specified  units  managed  by  the 
Department  of  the  Interior  and  all 
inland  navigable  waters  bordered  by 
lands  owned  by  the  Federal  government 
within  the  exterior  boundaries  of  the 
two  National  Foreats.  With  the 
exception  of  a  few  areas  (National 
Patioleiun  Reserve-Alaska,  national 
■ecreation  areas  and  wild  and  scenic 
dver  corridors),  navigable  waters  on 
lands  managed  by  the  Bureau  of  Land 
Management  are  not  included  in  any  of 
these  alternatives.  Alaska  haa  a  total  of 
196,234  miles  of  streams  and  rivers 
<data  from  the  Digital  Chart  of  the 
World):  under  Alternative  U.  80.572 
miles  would  be  under  Federal 
jurisdiction;  and  under  Alternative  m, 
102.491  miles  would  be  under  Federal 
jurisdiction. 

An  alternative  considered  but  not 
analyzed  was  the  extension  of  Federal 
jurisdiction  to  all  navigable  waters  in 
Alaska.  This  broad  definition  of 
jurisdiction  was  advocated  by  the 
plaintiff.  Katie  John,  and  adopted  by  the 
District  Court.  The  court  based  this  part 
of  its  decision  on  the  Federal 
navigational  servitude.  The  Ninth 
Circuit  Court  of  Appeals  reversed  the 
district  court's  judgment  on  this  point 
and  remanded  the  decision.  The 
directive  of  the  Ninth  Circuit  was  based 
on  a  determination  that  navigational 
servitude  is  not  "public  land"  within 
the  meaning  of  Al^ILCA  because 
navigaticHial  servitude  is  note  sufficient 
Federal  interest  to  define  public  land  in 
the  context  of  ANILCA.  Instead,  the 
appeals  court  relied  upon  the  reserved 
water  rights  doctrine,  which  holds  that 
when  the  United  States  withdraws  lands 
from  the  public  domain  and  reserves 
them  for  a  Federal  purpose,  then  the 
United  States  impliciUy  reserves  the 
associated,  unappropriated  waters  to  the 
extent  needed  to  accomplish  the 
purposes  of  the  withdrawal.  The  court 
held  that  these  Federal  reserved  waters 


are  a  sufficient  interest  to  constitute 
public  lands  under  ANILCA. 

Alternative  III  was  chosen  as  the 
preferred  alternative  for  this  Proposed 
Rule  because  it  would  fully  implement 
the  Ninth  Circuit's  ruling  while 
avoiding  the  serious'management 
difficulties  that  would  ariaa  from 
checkerboard  jurisdiction  ovar  segments 
of  rivers  within  Department  of  Interior 
Conservation  System  Units  that  ia 
contemplated  in  Alternative  Q. 

There  are  t'wo  issues  that  are  conunon 
to  all  alternatives  that  were  considered: 
dual  management  and  customary  trade. 
Two  underlying  premises  are  associated 
with  dual  management.  The  first  is  that 
the  Federal  and  State  programs  will 
cooperate  in  the  management  of 
fisheries.  The  second  premise  is  that  a 
primary  focus  of  the  Federal  program 
will  be  on  the  existing  State  Fishery 
Management  plans,  which  identify 
parameters  (harvest  and  escapement 
goala)  used  to  make  in-season  decisions. 
A  key  aspect  of  the  Federal-State 
cooperation  wrill  be  the  adoption  of 
what  are  now  the  State  Fishery 
Management  plans  into  the  Federal 
program.  In  general,  this  will  involve 
the  Regional  Councils  and  Federal 
Subsistence  Board  in  the  evaluation  of 
existing  plans,  modification  if  neceasary 
to  adequately  address  and  accommodate 
suhaistence  uses,  and  development  of 
new  plans  where  necessary. 

Although  the  Federal  definition  of 
Customary  Trade  was  initially  drawn 
from  the  State,  the  current  Federal  and 
State  regulations  difiier  in  the  definition 
and  regulatory  restrictions  on 
Customary  Trade.  The  diChcences  are 
due  to  changes  incorporated  by  the  State 
to  regulations  addiassing  specific 
fisheries'  issues.  The  proposed  Federal 
regulations  provide  additional 
provisions  to  ensure  separation  of 
cammercial  markets  and  traditional 
customary  trade  practices.  The  same 
definition  of  Customary  Trade  would 
apply  to  all  alternatives. 

AHetnative  I— No  ActioB 

In  the  base  case,  or  No  Action 
Ahemative,  the  Federal  government 
would  not  extend  jurisdiction  to 
navigable  waters.  In  this  case,  the 
fishery  allocation  and  harvest  decisions 
on  all  navigable  waten  would  continue 
to  be  made  by  the  State;  the  State  would 
retain  jurisdiction  over  all  196,234  milea 
of  streams  and  riven  in  the  state  that  are 
not  ciurenUy  in  the  Federal  Program 
(less  than  1  percent  of  navigable  watera 
are  cunendy  under  Federal 
jurisdiction).  Fishery  decisions  l^  the 
Federal  Subsistence  Board  would  be 
limited  to  non-navigable  %vatera  on 
Federal  Public  Lands  and  those  limited 


marine  waters  included  in  Conservation 
System  Units.  This  alternative  is 
counter  to  the  Ninth  Circuit's  directive. 

Ahniiative  Q— Limited  Federal 
Juriadiction 

Alternative  II  is  a  restricted 
determination  of  jurisdiction.  In  this 
case,  jurisdiction  would  only  extend  to 
waters  directly  adjacent  to  Federal 
Public  lands;  80,572  miles  of  streams 
and  rivers  (41%)  would  be  under 
Federal  subsistence  jurisdiction  and 
115,662  (59%)  would  remain  under 
State  jurisdiction.  Only  those  navigable 
waters  where  at  least  one  shoreline  is 
Federal  public  land  would  be  included. 
Lands  and  waters  on  selected  but  not 
yet  conveyed  parcels  %vithin  DOI  CSU's, 
national  conservation  and  recreation 
areas,  and  new  national  forests  or  forest 
additions  also  would  be  included  in 
Alternative  11  as  well  as  Alternative  m. 

Land  status  becomes  paramount  for 
determining  jurisdiction  and  the  extent 
of  jurisdiction  could  be  dynamic  as  land 
ownership  patterns  change.  With  the 
current  pattern  of  land  ownerahip 
within  die  boundaries  of  CSUs  managed 
by  the  Department  of  the  Interior, 
Federal  Subsistence  fishery 
management  would  be  fragmented  due 
to  the  "checkerboard  pattern"  of  "in- 
holdings"  within  most  CSUs.  Navigable 
waters  within  the  boundaries  of  the 
majority  of  Bureau  of  Land  Management 
lands  are  not  included. 

Ahanutive  ID— Piefaiied  Altemativ* 

Jurisdiction  in  Alternative  m  is 
broader  than  in  Alternative  II  for  lands 
managed  by  the  Department  of  Interior 
but  remains  the  same  for  lands  managed 
by  the  Department  of  Agrictdture  (Forest 
Service  lands).  In  Alternative  m,  all 
inland  navigable  nvaters  within  and 
adjacent  to  exterior  boundaries  of  DOI 
Conservation  System  Units  would  be 
included  under  Federal  jurisdiction.  As 
in  Alternative  n,  however,  navigable 
waters  on  most  BLM  lands  would  not  be 
included.  Of  the  196,234  miles  of  riven 
and  stzeams  in  the  State,  102,491  (52%) 
would  be  under  Federal  subsistence 
jurisdiction  and  93,743  (48%)  would 
remain  under  State  jurisdiction. 

Land  ownership  patterns  are  the  same 
as  discussed  in  Alternative  II,  however, 
the  extent  of  jurisdiction  difiian 
significantiy.  The  difference  is  due  to 
the  inclusion  of  inland  waten  widiin 
the  outer  perimeter  of  DOI  CSU's.  The 
inclusion  of  these  watera  avoids  the 
problems  aasociated  with  the 
checkerboaid  pattern  of  land  ownership 
within  lands  managed  by  the 
Department  of  the  Interior.  Jurisdiction 
on  Forest  Service  lands  remains  the 
same  aa  in  Altenutive  IL  The 


Federal  Register  /  Vol.  62.  No.  242  /  Wednesday.  December  17.  1997  /  Proposed  Rules       66219 


regulations  proposed  in  this  document 
would  implement  this  alternative. 

Fronnmic  Impacta  fer  All  Altemativea 

For  all  three  alternatives,  economic 
impacts  are  expected  to  be  insignificant. 
Such  impacts  would  only  occur  due  to 
shifts  in  harvest  allocations  between 
user  categories  (i.e.  from  commercial  or 
sport  allocations  to  subsistence 
allocations).  The  State's  existing 
fisheries  management  program  already 
accommodates  most  subsistence  usera. 
No  major  new  groups  of  users  would  be 
added  as  a  restdt  of  federal 
management.  Significant  shifts  in 
allocations  are  not  proposed  or  expected 
under  any  alternative. 

For  Alternative  1  (No  Action)  there 
would  be  no  change  in  allocations  and 
therefore  no  economic  impacts. 

For  Alternative  U,  most  subsistence 
fisheries  that  pose  potential  conflicts 
with  sp<Ht  or  commercial  fisheries 
would  continue  under  State  jurisdiction 
and  management  The  State  of  Alaska 
has  exceptionally  abundant  fishery 
resources,  and  subsistence  harvests  of 
.  salmon  are  relatively  low  (about  1 
percent  of  all  salmon  harvested 
statewide)  compared  to  other  uses. 
Therefore,  any  redirection  of  allocations 
to  subsistence  fisheries  under  Federal 
jurisdiction  would  likely  be  minimal, 
and  would  not  result  in  significant 
reductions  to  commercial  or  sport 
fisheries.  Moreover,  subsistence  uses 
would  remain  the  highest  priority  even 
under  State  management,  even  though 
State  law  precludes  a  preference  for 
rural  residents.  The  practical  difference 
between  State  and  Federal  management 
in  this  Alternative  would  be  minimwl 
Therefore.  Alternative  D  would  not 
reanlt  in  any  significant  economic 
impacts. 

For  Alternative  m.  Federal 
Subsistence  jurisdiction  would  be  more 
expansive.  TIub  expansion  may  lead  to 
some  increases  in  harvest  allocations  in 
subsistence  fisheries  under  Federal 
jurisdiction.  This  in  turn  could  possibly 
lead  to  some  reallocation  of  harvests 
from  commercial  or  sport  fisheries  in 
the  future,  though  none  are 
contemplated  in  the  current  proposed 
rule.  The  potential  for  impacts  to 
commercial  and  sport  fisheries  are 
highest  (1)  where  relatively  large 
subsistence  harvests  are  occurring,  such 
as  the  Yukon.  Koskokwim,  and  Copper 
riven;  (2)  in  certain  locations  where  a 
run  or  species  of  fish  are  prized  for  their 
subsistence  use,  such  as  sockeye  salmon 
in  several  Southeast  and  Southcentral 
Alaska  river  systems  or  steelhead  in  the 
SitaikJUver,  <w  (3)  in  cotain  locations 
where  subsistence  uses  are  relatively 
common  but  access  to  fish  is  limited. 


such  as  at  or  near  some  village  sites  in 
headwater  and  tributary  stream  systems 
in  Alaska's  interior.  In  general,  however, 
any  increases  in  subsistence  allocations 
would  have  littie,  if  any,  effects  on 
commercial  or  sport  fisheries,  because 
fishery  resources  are  generally  abundant 
and  subsistence  harvests  are  quite  low 
(1%  of  salmon  harvests  statewide) 
compared  to  commercial  and  sport 
harvests. 

Fisheries  with  the  greatest  potential 
for  conflict  include  the  Yukon, 
Kuskokwim,  and  Copper  rivers. 
However,  the  Yukon  and  Kuskokwim 
rivers  both  have  state-appointed 
advisory  groups  in  place  that  provide 
recommendations  for  State 
management.  These  groups  are  made  up 
of  local  users  and  have  been  effective  in 
addressing  andresolving  drainage-wide 
issues.  An  important  dynamic  in 
balancing  concerns  between  user  groups 
in  these  drainages  is  that  the  subsistence 
usen  and  commercial  usen  are  largely 
the  same  group  of  people  (83%  of  the 
commercial  permits  on  the  Yukon  River 
and  98  percent  on  the  Kuskokwim  are 
held  by  local  rural  residents).  As  an 
example,  the  current  Yukon  River  Fall 
Chum  Management  Plan  was  developed 
through  consultation  with  the  Yukon 
River  Drainage  Fisheries  Association. 
The  YRDFA  is  made  up  of  both 
commercial  and  subsistence  usen 
throughout  the  drainage.  This  existing 
plan  maintains  a  subsistence  priority  at 
all  escapement  levels — commercial, 
sport,  and  personal  use  fisheries  are 
opened  by  emergency  order  only  at 
higher  escapement  levels,  and  the 
subsistence  fishery  is  larger  than  the  in- 
river  commercial  fishery.  Effective  local 
involvement  would  also  be  important  to 
the  Federal  program,  which  would  seek 
to  incorporate  input  from  organizations 
such  as  YRDFA.  A  second  example,  the 
Copper  River  Management  Plan  (5  AAC 
01.249),  already  requires  a  huge 
escapement  that  provides  for  all  upriver 
uses  including  subsistence.  Generally, 
subsistence  needs  are  already  being  met 
through  the  subsistence  and  personal 
use  fisheries  (60%  of  the  personal  use 
permits  were  held  by  local,  rural 
residents)  in  the  Copper  River. 
Therefore,  no  significant  shifts  in 
allocations  and  therefore  no  significant 
economic  impacta  are  anticipated  under 
Alternative  in. 


Federal  Subsistence  Kagkmal  Advisarr 
CooBcils 

Alaska  has  been  divided  into  ten 
subsistence  resource  regions,  each  of 
which  is  represented  by  a  Federal 
Subsistence  Regional  Advisory  Council. 
The  Regional  Councils  provide  a  forum 
for  rural  residents  with  personal 


knowledge  of  local  conditions  and 
resource  requirements  to  have  a 
meaningful  role  in  the  subsistence 
management  of  fish  and  wildlife  on 
Alaska  public  lands.  The  Regional 
Council  members  represent 
geographical,  cultural,  and  user 
diveraity  within  each  region. 

The  Regional  Councils  have  a 
substantial  role  in  reviewing  the 
proposed  rule  and  nm Icing 
recommendations  for  the  final  rule. 

Sonunary  of  Prapoaed  Changes 

The  following  sections  are  proposed 
to  have  major  revisions: 

S .3(b) — Text  is  inserted  to 

identify  scope  of  the  Federal 
Subsistence  Management  Program  to 
include  the  waters  in  which  the  Federal 
government  has  reserved  water  rights. 

S .4  "Federal  lands"— The 

definition  is  revised  to  conform  to  the 
decision  of  the  9th  Circuit  Court  of 
Appeals. 

§ .4  "Inland  waten"— A  new 

definition  is  insertedl 

$ .4  "Public  lands  or  public 

lands" — The  definition  is  revised  to 
include  the  selected  but  not  yet 
conveyed  lands  located  within  the 
boundaries  of  conservation  system 
units,  national  recreation  areas,  national 
conservation  areas,  new  additions  to  the 
national  forests,  and  new  n«Knnal 
forests. 

§ .4  "Regulatory  year"— A  change 

in  the  regulatory  year  for  fish  and 
shellfish  is  needed  in  order  to  avoid 
having  regulations  change  in  the  middle 
of  a  fishing  season. 

S ,-4  "Reserved  water  ri^t(s)"— 

The  definition  is  added  to  conform  to 
the  decision  of  the  9th  Circuit  Court  of 
Appeals. 

§- -6 — ^Language  is  inserted  to 

clarify  that  the  subsistence  user  must 
possess  an  Alaska  residentliunting  or 
trapping  license.  (No  license  is  required 
for  subsistence  fishing.)  The  language  in 
this  section  is  also  reoiganized  and 
simplified  and  some  of  the  text  is 

moved  to  § .10(d). 

§ .10(a>— I  jngiiage  is  added 

clarifying  the  Secretaries'  existing 
authority  to  extend  jurisdiction  off  of 
Federal  lands  to  protect  subsistence 
uses  occiuring  on  Federal  lands. 

§ .10(dM4Kxvii) — Language  is 

added  clarifying  Board's  au&ority  to 
evaluate  situations  where  there  is  a 
feilnre  to  provide  the  subsistence 
priority  and  make  recommendations  to 
the  Secretaries  for  their  action. 

S .10(d)(4)(xviii) — ^Language  is 

added  clarifying  Board's  authority  to 
identify  additional  lands  where  Federal 
interests  exist  and  to  recommend  for 
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inclusion  of  those  lands  in  the  Federal 
Subsistence  Management  Program. 

$ .10(dX9>— Language  is  added  to 

allow  delegation  of  the  authority  to 
open  or  close  established  harvest 
seesons  or  harvest  limits  or  open  areas 
to  field  officials  (i.e.  Park 
Superintendents.  Refuge  Managers,  etc). 

5 .24(a)(2)— The  proposed 

language  in  this  section  is  besed  on  the 
last  Alaska  Department  of  Fish  and 
Game  customary  and  traditional  use 
determinatioiu  that  were  in  compliance 
with  Title  vra  Oanuary  1990).      , 
Additionally,  proposed  changes  have 
been  added  to  address  backlogged 
proposals  relating  to  fish  in  the 
Kuskokwim  and  Bristol  Bay  Areas  and 
Regional  Coiincil  suggestions  in  the 
Southeastern  Alaska  Area.  In  these  three 
areas,  suggestions  were  made  to  include 
in  the  Customary  and  Traditional  Use 
Determinations  positive  findings  for  the 
use  of  additional  species  by  lonl 
residents. 

§ .26  and  .27— The  proposed 

wording  of  these  sections  is  based  on 
the  existing  State  subsistence 
regulations  with  some  exceptioiu.  The 
primary  modifications  are  to: 

•  accommodate  past  Federal 
Subsistence  Board  actions  (making  rod 
and  reel  a  legal  method  of  subsistence 
harvest,  allowing  the  24-hour  taking  of 
salmon  in  Kodiak.  and  restricting  the 
method  and  harvest  of  king  crab  in  the 
Kodiak  Aree): 

•  provide  for  ongoing  customary 
trade  practices.  In  this  case,  the 
modification  would  recognize  and 
legalize  the  common  (and  previously 
prohibited,  though  unenforced)  practice 
of  selling  or  trading  small  qtiantities  of 
subsistence-taken  fish  by  rural 
residents; 

•  eliminate  specific  references  to 
State  "non-subsistence  areas"  or  other 
items  clearly  inconsistent  with  the 
Federal  Program: 

•  replace  references  to  the 
"Commissioner"  with  "Board"; 

•  remove  Board  of  Fish  management 
guidance  to  the  Department  of  Fish  and 
Game;  and, 

•  specify  a  different  fin  to  be  removed 

from  subsistence-taken  salmon  in 
Southeast  to  accommodate  traditional 
fish  drying  practices  in  response  to  a 
request  from  the  Southeast  Regional 
Advisory  Council. 

For  the  purpose  of  clarity  and  ease  of 
understanding,  the  entire  text  of  the 
proposed  rule  for  subparts  A,  B,  and  C. 

and  sections .26,  and .27  of 

subpart  D  is  being  printed.  The 

unpublished  section  (Section .25) 

relates  to  wildlife  regulations  that  are 
revised  annually.  Because  this  proposed 
rule  relates  to  public  lands  maiiaged  by 


an  agency  or  agencies  in  both  the 
Departments  of  Agriculture  and  the 
Interior,  identical  text  would  be 
incorporated  into  36  CFR  Part  242  and 
50  CFR  Part  100. 

CoBformanca  With  Statutofy  ami 
Kagulatory  Anthoritias 

National  Environmental  Policy  Act 
Compliance 

A  Draft  EnvironmMital  Impact 
Statement  (DEIS)  that  described  four 
alternatives  for  developing  a  Federal 
Subsistence  Management  Program  was 
distributed  for  public  comment  on 
October  7.  1991.  That  document 
described  the  major  Issues  associated 
with  Federal  subsistence  management 
as  identified  through  public  meetings, 
written  comments  and  staff  analysis  and 
examined  the  environmental 
consequences  of  the  four  alternatives. 
Proposed  regulations  (Subparts  A.  B, 
and  C)  that  would  implement  the 
preferred  alternative  were  included  in 
the  DEIS  as  an  appendix.  The  DEIS  and 
the  proposed  administrative  regulations 
presented  a  framework  for  an  annual 
regulatory  cycle  regarding  subsistence 
hunting  and  fishing  regulations  (Subpart 
D).  The  Final  Environmental  Impact 
Statement  (FEIS)  was  published  on 
February  28,  1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  the 
FEIS.  and  the  recommendations  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
Policy  Group,  it  was  the  decision  of  the 
Secretary  of  tlM  Interior,  with  the 
concurrence  of  the  Secretary  of 
Agriculture,  through  the  U.S. 
Department  of  Agriciilture-Forest 
Service,  to  implement  Alternative  IV  as 
identified  in  the  DEIS  and  FEIS  (Record 
of  Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD),  signed  April  8. 1992).  The  DEIS 
and  the  selected  alternative  in  the  FEIS 
defined  the  administrative  framework  of 
an  annual  regulatory  cycle  for 
subsistence  hunting  and  fishing 
regulations.  The  final  rule  for 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska.  Subparts  A, 
B.  and  C  (57  FR  22940-22964, 
published  May  29,  1992)  implemented 
the  Federal  Subsistence  Management 
Program  and  included  a  framework  for 
an  annual  cycle  for  subsistence  hunting 
and  fishing  regulations. 

A  preliminary  enviroiunental 
assessment  has  been  prepared  on  the 
expansion  of  Federal  jurisdiction  and  is 
available  by  contacting  the  office  listed 
under  "Addresses." 


Compliance  With  Section  BIO  of 
ANJLCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  unless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  A  section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  section  810  analysis 
determination  appeared  in  the  April  6, 
1992.  ROD  which  concluded  that  the 
Federal  Subsistence  Management 
Program,  under  Alternative  IV  with  an 
annual  process  for  setting  hunting  and 
fishing  regulations,  may  have  some  looal 
impacts  on  subsistence  uses,  but  it  does 
not  appear  that  the  program  may 
significantly  restrict  subsistence  uses. 

An  evaluation  of  the  effects  of  the 
Proposed  Rule  was  conducted  in 
accordance  with  section  810  and  it  does 
not  appear  that  the  Proposed  Rule,  if 
adopted  as  currently  written,  would 
signdficantly  restrict  subsistence  users. 

Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  [OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  requirements  are  a  revision  of 
the  collection  requirements  already 
approved  by  OMB  under  Clearance 
Number  1018-0075.  This  revision  is 
being  submitted  to  OMB  for  approval.  A 
comment  period  through  April  20, 1998. 
is  open  on  these  collection 
requirements. 

Currently,  information  is  being 
collected  by  the  use  of  a  Federal 
Subsistence  Registration  Permit  and 
Designated  Hunter  Application.  The 
information  collected  on  these  two 
permits  establishes  whether  an 
applicant  qualifies  to  participate  in  a 
Federal  subsistence  hunt  on  public  land 
in  Alaska  and  provides  a  report  of 
harvest  and  the  location  of  harvest  The 
collected  information  is  necessary  to 
determine  harvest  success,  harvest 
location,  and  population  health  in  order 
to  make  management  decisions  relative 
to  the  conservadon  of  healthy  wildlUiB 
populations.  Additional  harvest 
information  is  obtained  from  harvest 
reports  submitted  to  the  State  of  Alaska. 
The  recordkeeping  burden  for  this 
aspect  of  the  program  is  negligible  (one 
hour  or  less).  This  information  is 
accessed  via  computer  data  base.  The 
current  overall  annual  burden  of 
reporting  and  recordkeeping  is 
estimated  to  average  0.25  hours  per 
response,  including  time  for  reviewing 
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instructions,  gathering  and  m«in»^i{ning 
data,  and  completing  and  reviewing  the 
form.  The  estimated  number  of  likely 
respondents  under  the  existing  rule  is 
less  than  5,000.  yielding  a  total  annual 
reftorting  and  recordkeeping  burden  of 
1,250  hours  or  less. 

The  proposed  collection  of 
information  will  be  achieved  throiigh 
the  use  of  a  Federal  Subsistence 
R^listration  Permit  Application,  which 
would  be  the  same  form  as  currenUy 
approved  and  used  for  the  hunting 
program.  This  collection  information 
will  establish  whether  the  applicant 
qualifies  to  participate  in  a  Federal 
subsistence  fishery  on  public  land  in 
Alaska  and  will  provide  a  report  of 
harvest  and  location  of  harvest 
The  likely  respondents  to  this 
collection  of  information  are  rural 
Alaska  residents  who  wish  to 
participate  in  specific  subsistence 
fisheries  on  Federal  land.  The  collected 
information  is  necessary  to  determine 
harvest  success  and  harvest  location  in 
order  to  make  management  decisions 
relative  to  the  conservation  of  healthy 
fish  populations.  The  annual  burden  of 
reporting  and  recordkeeping  is 
estimated  to  average  0.50  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form.  The  estimated  number  of  likely 
respondents  under  this  rule  is  less  than 
10,000.  ]rielding  a  total  annual  reporting 
and  recordkeeping  burden  of  5,000 
hours  or  less. 

As  required  by  OMB  regulations  at  5 
CFR  1320.8(dMl},  public  comments  are 
solicited  as  to: 

a.  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
program,  including  whether  the 
information  will  have  practical  utility; 

b.  the  accuracy  of  the  estimate  of  the 
burden  of  the  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

d.  how  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Direct  comments  on  the  burden 
estimate  or  any  other  aspect  of  this 
collection  to:  Information  Collection 
Officer,  U.S.  Fish  and  Wildlife  Service, 
1849  C  Stireet,  NW,  MS  224  ARLSQ, 
Washington,  D.C.  20240;  and  the  Desk 
Officer  for  the  Interior  Department, 
Office  of  Information  and  Regulatory 
ACEairs,  Office  of  Management  and 
Budget  Washington,  D.C.  20503. 


Additional  information  collection 
requirements  may  be  imposed  if  Local 
Advisory  Committees  subject  to  the 
Federal  Advisory  Committee  Act  are 
established  imder  subpart  B.  Such 
requirements  will  be  subimitted  to  OMB 
for  approval  prior  to  their 
implementation. 

Economic  Effects 

This  rule  was  classified  as  ncm- 
significant  under  Executive  Order  12866 
and  was  not  submitted  to  OMB  for 
review. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C  601  e(  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations  or 
governmental  jurisdictions.  The 
Departments  have  determined  that  this 
rulemaking  will  not  have  a  significant 
economic  e£bct  on  a  substantial  number 
of  small  entities  within  the  maaning  of 
the  Regulatory  Flexibility  Act 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  the 
exact  number  of  businesses  and  the 
amount  of  trade  that  will  result  from 
this  Federal  land-related  activity  is 
unknown.  The  ^gregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities,  such  as 
ammunition,  snowmachine,  and 
gasoline  dealers.  The  niunber  of  small 
entities  affected  is  unknown;  but  the 
feet  that  the  positive  effiscts  will  be 
seasonal  in  nature  and  will,  in  most 
cases,  meiely  continue  preexisting  uses 
of  public  lands  indicates  that  they  will 
not  be  significant 

In  general,  the  resources  harvested 
under  this  rule  will  be  consumed  by  the 
local  harvester  and  do  not  result  in  a 
dollar  benefit  to  the  economy.  However, 
it  is  estimated  that  24  million  pounds  of 
fish  (including  8.3  ntillion  potmds  of 
salmon)  are  harvested  by  the  local 
subsistence  users  aimually  and,  if  given 
a  dollar  value  of  $3.00  per  pound  for 
salmon  and  $0.58  per  pound  for  other 
fish,  would  equate  to  about  $34  million 
State  %vide. 

Tide  Vm  of  ANILCA  requires  die 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  these 
regulations  have  no  potential  takings  of 
private  property  implications  as  defined 
by  Executive  Order  12630. 

The  Departments  have  determined 
that  these  proposed  regulations  meet  the 
applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 


The  Departments  have  determined 
and  certify  pursuant  to  the  Unfunded 
Mandates  Act.  2  U.S.C  1502  et  teq..  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
3rear  on  local  or  state  governments  or 
private  entities. 

Drafting  Inftmnation 

These  regulations  were  drafted  by 
William  Knauer  under  the  guidance  of 
Thomas  H.  Boyd,  of  the  Office  of 
Subsistence  Management  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service,  Anchorage.  Alaska.  Additional 
guidance  was  provided  by  Peggy  Fox. 
Alaska  State  Office,  Bureau  of  Land 
Management  Sandy  Rabiitowitch, 
Alaska  Regional  Office,  National  Park 
Service;  Ida  Hildsbrand,  Alaska  Area 
Office,  Bureau  of  Indian  Afhirs;  and 
Ken  Thompson,  USDA-^oiest  Ssrvioa. 
ListBfSnhjecta 
36  CPU  Part  242 

Administrative  practice  and 
procedure,  Alaska.  Fish.  National 
Forests,  Public  lands.  Reporting  and 
recordkeeping  requiremmts.  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska.  Fish.  Public  lands. 
Reporting  and  recordkeeping 
requirements.  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  the  Departments  propose  to 
amend  Tide  36.  Part  242,  and  Tide  50. 
Part  100,  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  __-«UB8ISTEIICE 
MAHAGEMENT  REGULATIONS  RM 
PUBLIC  LANDS  IN  ALASKA 

1-  The  authority  citation  for  both  36 
CFR  Part  242  and  50  CFR  Part  100 
continues  to  read  as  follows: 

Aa&oftty:  16  U.S.C.  3. 472.  551, 668dd. 
3101-3126: 18  U.S.C  SSS1-3S86: 43  U.S.C 
1733. 

2.  Revise  subparts  A,  B,  and  C  of  36 
CFR  part  242  and  50  CFR  part  100  to 
read  as  follows: 


Sec. 

.1  PimxMe. 

.2  Auuwrity. 

-3  Aimlicability  and  aoope. 

.4  Definitions. 

.5  Eligibility  for  subsistence  use. 

.6  Licenses,  pennits,  harvest  Hflr^f^^^ 

tags,  and  reports. 

.7  Restriction  on  use. 

.8  Penalties. 

.9  Infbnnation  collection  lequirements. 

Subpwt  B—Pro|ram  Structure 

.10    Federal  Subsistenoe  Boaid. 
.11    Regions!  advisoiy  councils. 
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.12    Local  advisory  commitlsM. 

.13    Board/ag«ncy  raUtionships. 

.  14    Relatioiuhip  to  SUIa  procMiufw 

and  ragulations. 

.15    Rural  determination  procaaa. 

.16    Cuatomary  and  traditional  uaa 

ililiiiiiint**""  procaaa. 
.17    Datmnining  prioritiaa  far 

•ubaiataqca  uam  among  rural  Alaaka 

raaidanu. 

.18    Ragulatlon  adoDtion  piucaaa 

.19    Cloauiaa  and  oUmt  special  actiona. 

.20    Raquaat  for  raconaideration. 

at    [Ramrmdl 


(vi)  Bering  Land  Bridge  National 


_.22    Subaiatenca  iwourca  rafions. 
..23    Runl  dataminabma. 
'.24    Customafy  and  traditional  uaa 
ttatanninations. 


SubfMTt 
• .1 

The  ragulations  in  this  part 
implement  tlie  Fedaral  Subaiatenca 
Management  Program  on  public  lands 
within  the  State  of  Alaska. 

..a    AuMwflty. 


The  regulaUons  in  this  part  are  issued 
pursuant  to  authority  designated  in  this 
part,  and  specifically  the  authority 
vested  in  the  Seczetary  of  the  Interior 
and  Secretary  of  Agriculttue  specified  in 
section  814  of  the  Alaaka  National 
Interest  Lands  Conservation  Act 
(ANILCA),  16U.S.C.  3124. 

_j$    AppHeaMMrand 


(a)  The  regulations  in  this  part 
implement  Uie  provisions  of  Title  Vm  of 
ANILCA  relevant  to  the  taking  of  fish 
and  wildlife  on  public  landa  in  the  State 
of  Alaska.  The  regulations  in  this  part 
do  not  permit  subsistence  uses  in 
Glacier  Bay  National  Park.  Kenai  Fjords 
National  Park.  Katmai  National  Park, 
and  that  portion  of  Denali  National  Park 
established  as  Mt.  McKinley  National 
Park  prior  to  passage  of  ANILCA,  where 
subsistence  taking  and  usee  are 
prohibited.  The  regulations  in  this  part 
do  not  supersede  agency  specific 

Tlations. 
)  The  regulations  contained  in  this 

(1)  On  ail  public  lands  including  all 
non-navigable  waters  located  on  these 
lands,  on  all  navigable  and  non- 
navigable  water  within  the  exterior 
boundaries  of  the  following  areas,  and 
on  inland  waters  adtacent  to  the  exterior 
boundaries  of  the  following  sreas: 

(i)  Alaska  Maritime  National  Wildlife 
Refuge; 

(lijAlaska  Peninsula  National 
Wildlilb  Refune: 

(ill)  Aniakcnak  National  Monument 
and  Preserve: 

(iv)  Arctic  National  Wildlife  Refuor. 

(v)  Becharof  National  Wildlife  ReKige: 


(vli)  Cape  Krusenstem  National 
Montmient; 

(viii)  Denali  National  Preserve  and  the 
1960  additions  to  Denali  National  Park: 
(ix)  Gatee  of  the  Arctic  National  Park 
and  Preserve; 
(x)  Glacier  Bay  National  Preserve; 
(xi)  Innoko  National  Wildlife  Refuge; 
(xii)  Izembek  National  Wildlife  ' 
Refuge; 
(xiii)  Katmai  National  Preserve; 
(xiv)  Kanuti  National  Wildlife  Refuge; 
(xv)  Kenai  National  Wildlife  Refuge; 
(xvi)  Kobuk  Valley  National  Park; 
(xvU)  Kodiak  National  WUdlife 
Refuge; 

(xviU)  Koyukuk  National  WUdUfs 
Refuge; 

(xix)  Lake  Clark  National  Parii  and 
Preserve: 

(xx)  National  Petroleimi  Heeerve  in 
Alaska: 
(xxi)  Noatak  National  Preserve: 
(xxii)  Nowitna  National  Wildlife 
Refuge: 

(xxiii)  Selawik  National  Wildlife 
Refuge; 

(xxiv)  Steeee  National  Conservation 
Area; 
(xxv)  Tatlin  National  Wildlife  Refuge; 
(xxvl)  Togiak  National  Wildlife 
Refuge; 

(xxvii)  White  Mountain  National 
Recreation  Area; 

(xxviii)  Wrangell-St  EUaa  National 
Park  and  Preserve; 

(xxix)  Yukon-Chariey  Rivers  National 
Preserve; 

(xxx)  Yukon  Delta  National  Wildlife 
Refuge; 

(xxxi)  Yukon  Flats  National  Wildlife 
Refuge: 

(xxxii)  All  components  of  the  Wild 
and  Scenic  River  System  located  outside 
the  boundaries  of  National  Parks. 
National  Preserves  or  National  WUdlife 
Refiigsa.  Including  segments  of  the 
Alagnak  River.  Beaver  Creek.  Birch 
Cieek.  Delta  River.  Fortymile  River. 
Gulkana  River,  and  Unalakle  River. 

(2)  On  all  public  lands  including  all 
Inland  waters,  located  on  or  bordered  by 
other  public  lands,  within  or  adjacent  to 
the  exterior  boundaries  of  the  following 
iMarvations: 
(i)  Chugach  National  Forest; 
(ii)  Tongass  National  Forest.  Including 
Admiralty  Island  National  Monimient 
and  Misty  Fjords  National  Monument. 

(c)  The  public  lands  deecribed  In 
paragraph  (b)  of  this  section  remain 
subject  to  change  through  rulemaking 
pending  a  Department  of  the  Interior 
review  of  tiUe  and  |urisdlctional  Issues 
ragwiliig  certain  submerged  lands 
heneeth  navigable  waters  in  Alaska. 


The  following  definitions  apply  to  all 
regulations  contained  in  this  part: 

Agency  means  a  subunit  of  a  cabinet 
level  Department  of  the  Federal 
govenunent  having  land  management 
authority  over  the  public  lands 
including,  but  not  limited  to,  the  U.S. 
Fish  k  Wildlife  Service.  Bureau  of 
Indian  Afhira,  Bureau  of  Land 
Man^ement.  National  Park  Service,  and 
USDA  Forest  Service. 

ANILCA  means  the  Alaska  National 
Interest  Lands  Conservation  Act,  Pub.  L. 
96-487.  94  Stat.  2371.  (December  2, 
1980)  (codified,  as  amended,  in 
scattered  sections  of  16  U.S.C  and  43 

U.S.C) 

fiorter  means  the  exchange  of  fish  or 
wildlife  or  their  parts  taken  for 
subsistence  uses;  for  other  fish,  wildlife 
or  their  parts;  or,  for  other  food  or  far 
nonedible  items  other  than  money,  if 
the  exchange  Is  of  a  limited  and 
noncommercial  nature. 
Board  means  the  Federal  Subaistence 

Board  as  described  in  % .10. 

Commissions  meens  the  Subaiatenca 
Resource  Commissions  established 
pursuant  to  section  808  of  ANILCA. 

Conservation  of  healthy  popuiationa 
offlah  and  wildlife  means  the 
maintenance  of  fish  and  wildlife 
resources  and  their  habitats  in  a 
condition  that  assures  stable  and 
f^pHniiing  natural  populations  and 
species  mix  of  plants  and  animals  in 
relation  to  their  ecosystem,  including 
the  recognition  that  local  rural  residents 
engaged  in  stibsistence  uses  may  be  a 
natural  pari  of  that  ecosystem; 
mintmiMM  the  Ukelihood  of  irreversible 
or  long-term  adverse  effects  upon  such 
populations  and  species;  ensures  the 
maximum  practic^le  diversity  of 
options  for  the  future;  and  recognizes 
that  the  policiea  and  legal  authorities  of 
the  man^ng  agencies  win  determine 
the  nature  and  degree  of  management 
programs  affecting  ecological 
relationships,  population  dynamics,  and 
the  manipulation  of  the  components  of 
the  ecosystem. 

CufttHnary  and  traditional  uee  means 
a  long-established,  consistent  pattern  of 
use,  incorporating  bellefe  and  customs 
which  have  been  transmitted  from 
poaration  to  generation.  This  use  plays 
■n  important  role  in  the  economy  of  the 
community. 

Customary  trade  means  cash  sale  of 
fish  and  wildlife  resources  regulated 
herein,  not  otherwise  prohibited  by 
Federal  law  or  regulation,  to  support 
personal  and  femily  needs;  and  does  not 
Include  trade  which  constitutes  a 
significant  commercial  enterprise. 

FACA  means  the  Federal  Advisory 
Committee  Act,  Pub.L.  92-463.  86  StaL 
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770  (October  6. 1972)  (codified  as 
amended,  at  5  U.S.C.  Appendix  II.  1- 
15).  *^*^ 

Family  means  all  persons  related  by 
blood,  marriage  or  adoption,  or  any 
person  living  within  the  household  on 
a  ptermanent  basis. 

Federal  Advisory  Committees  or 
Federal  Advisory  Committee  means  the 
Federal  Local  Advisory  Committees  as 
described  in  $ .12 

Federal  lands  means  lands  and  waten 
and  interests  therein  the  title  to  which 
is  in  the  United  States,  including 
navigable  and  non-navigable  waten  in 
which  the  United  States  has  reserved 
water  rights. 

Fish  and  wildlife  means  any  member 
of  the  animal  kingdom,  including 
without  limitation  any  mammal,  fish, 
bird  (including  any  migratory, 
nonmigratory  or  endai^gered  bird  for 
which  protection  is  also  afforded  by 
treaty  or  other  international  agreement), 
amphibian,  reptile,  mollusk,  crustacean, 
arthropod,  or  other  invertebrate,  and 
includes  any  part,  product,  egg,  or 
ofibpring  thereof,  or  the  carcass  or  part 
thereof. 

Gome  Management  Unit  or  GMU 
means  one  of  the  26  geographical  areas 
listed  imder  game  management  units  in 
the  codified  State  of  Alaska  himting  and 
trapping  regulations  and  the  Game  Unit 
Maps  of  Alaska. 

Inland  Waters  means,  for  the 
purposes  of  this  part,  those  waten 
located  landward  of  the  mean  high  tide 
line  or  the  waten  located  upstream  of 
the  straight  line  drawn  from  headland  to 
headland  across  the  mouths  of  riven  or 
other  waten  as  they  flow  into  the  sea. 
Inland  waten  include,  but  are  not 
limited  to.  lakes,  reservoin,  ponds, 
streams,  and  riven. 

Person  means  an  individual  and  does 
not  include  a  corporation,  company, 
partnenhip,  firm,  association, 
organization,  business,  trust  or  society. 
Public  lands  or  public  land  means: 
(1)  Lands  situated  in  Alaska  which  are 
Federal  lands,  except— 

(i)  Land  selections  of  the  State  of 
Alaska  which  have  been  tentatively  ■ 
approved  or  validly  selected  under  the 
Alaska  Statehood  Act  and  lands  which 
have  been  confirmed  to,  validly  selected 
by.  or  granted  to  the  Territory  of  Alaska 
or  the  State  under  any  other  provision 
of  Federal  law; 

(ii)  Land  selections  of  a  Native 
Corporation  made  imder  the  Alaska 
Native  Claims  Settlement  Act.  43  U.S.C. 
1601  et  seq.,  which  have  not  been 
conveyed  to  a  Native  Corporation, 
tmless  any  such  selection  is  determined 
to  be  invalid  or  is  relinquished;  and 


(ill)  Lands  referred  to  in  section  19(b) 
of  the  Alaska  Native  Claims  SetUement 
Act.  43  U.S.C.  1618(b). 

(2)  Notwithstanding  the  exceptions  in 
paragraphs  (1)  (i)  throu^  (iii)  in  this 
definition,  imtil  conveyed,  all  Federal 
lands  within  the  boundaries  of  any  imit 
of  the  National  Park  System,  National 
WUdlife  Refuge  System.  National  Wild 
and  Scenic  Riven  Systems.  National 
Forest  Monument,  National  Recreation 
Area.  National  Conservation  Area,  new 
National  forest  or  forest  addition  shaU 
be  treated  as  public  lands  for  the 
purposes  of  the  regulations  in  this  part 
pursuant  to  section  906(oX2)  of 
ANILCA. 

Regional  Councils  or  Regional 
Council  means  the  Regional  Advisory 

CoimcUs  as  described  in  § .ii. 

Regulatory  year  means  July  1  through 
June  30.  except  for  fish  and  shellfish 
where  it  means  March  1  through  the  last 
day  of  February. 

Reserved  water  rigfit(s)  means  the 
Federal  right  to  use  luiappropriated 
appurtenant  water  necessary  to 
accomplish  the  purposes  for  which  a 
Federal  reservation  was  established. 
Reserved  water  rights  include 
nonconsumptive  and  consumptive  uses. 

Resident  means  any  person  who  has 
his  or  her  primary,  permanent  home 
within  Alaska  and  whenever  absent 
from  this  primary,  permanent  home,  has 
the  intention  of  returning  to  it  Facton 
dranonstrating  the  location  of  a  person's 
primary,  permanent  home  may  include, 
but  are  not  limited  to:  the  address  listed 
on  an  Alaska  license  to  drive,  hunt,  fish, 
or  engage  in  an  activity  regidated  by  a 
government  entity;  affidavit  of  person  or 
persons  who  know  the  individual:  voter 
registration:  location  of  residences 
owned,  rented  or  leased;  location  of 
stored  household  goods;  residence  of 
spouse,  minor  children  or  dependents: 
tax  documents:  or  whether  the  person 
claims  residence  in  another  location  for 
any  purpose. 

ntira/ means  any  community  or  area 
of  Alaska  determined  by  the  Board  to 
qualify  as  such  imder  the  process 

described  in  § .15. 

Secretary  means  the  Secretary  of  the 
Interior,  except  that  in  reference  to 
matten  related  to  any  imit  of  the 
National  Forest  System,  such  term 
means  the  Secretary  of  Anicidture. 
Stote_means  the  State  of  Alaska. 
Subsistence  uses  means  the 
customary  and  traditional  uses  by  rural 
Alaska  residents  of  wUd.  renewable 
resources  for  direct  personal  or  famUy 
consimiption  as  food,  shelter,  fuel. 
clothing,  tools,  or  transportation;  for  the 
making  and  selling  of  handicraft  articles 
out  of  nonedible  bsrproducts  of  fish  and 
wUdlife  resources  taken  for  personal  or 


family  consumption:  for  barter,  or 
sharing  for  personal  or  femUy 
consumption;  and  for  customary  trade. 

Take  or  taking  as  used  with  respect  to 
fish  or  wUdlife.  means  to  punue.  hunt, 
shoot,  trap.  net.  capture.  coUect,  kUl. 
harm,  or  attempt  to  engage  in  any  such 
conduct. 

Year  means  calendar  year  imless 
another  year  is  specified. 

_J    EHgibHRyfor 


(a)  The  taking  of  fish  and  wildlife  on 
public  lands  for  subsistence  uses  is 
restricted  to  Alaskans  who  are  residents 
of  rural  areas  or  commimities.  Other 
individuals,  including  Alaskans  who  are 
residents  of  non-rural  areas  or 

conununities  listed  in  § .23.  are 

prohibited  bom  taking  fish  and  wUdlife 
on  public  lands  for  subsistence  uses 
imder  the  regiUations  in  this  part 

(b)  Where  the  Board  has  made  a 
customary  and  traditional  use 
determination  regarding  subsistence  use 
of  a  specific  fish  stock  or  wUdlife 
population,  in  accordance  with,  and  as 

listed  in.  § .24.  only  those  Alaskans 

who  are  residents  of  rural  areas  or 
commimities  so  designated  are  eligible 
for  subsistence  taking  of  that  population 
or  stock,  on  public  lands  for  subsistence 
uses,  under  the  regulations  in  this  part 
AU  other  individuals  are  prohibited 
from  taking  fish  or  wUdlife  frvim  that 
population  under  the  regulations  in  this 
part. 

(c)  Where  customary  and  traditional 
use  determinations  for  a  fish  stock  or 
wUdlife  popiUation  within  a  specific 
area  have  not  yet  been  made  by  the 
Board  (e.g.  "no  determination"),  all 
Alaskans  who  are  residents  of  rural 
areas  or  communities  are  eligible  to 
participate  in  subsistence  taUng  of  that 
stock  or  population  under  the 
regulations  in  this  part. 

(d)  This  section  aoes  not  limit  the 
authority  of  the  National  Pari^  Service  to 
regulate  further  the  eligibility  of  thoae 
individuals  qualified  to  engage  in 
subsistence  uses  on  National  Park 
Service  lands  in  accordance  widi 
specific  authority  in  ANILCA,  and 
National  Park  Sorvice  regulations  at  36 
CFRpartia. 


(a)  To  take  fish  and  wildlife  on  pubUc 
lands  for  subsistence  uses,  subsistence 
usen  must- 

(1)  Possess  the  pertinent  valid  Alaska 
resident  himting  and  trapping  licenses 
(no  license  required  to  take  fish)  imless 
Federal  licenses  are  required  or  unless 
otherwise  provided  for  in  subpart  D  of 
this  part; 

(2)  Possess  and  comply  with  the 
provisions  of  any  pertinent  Federal 


66224        Fadwal 


/  Vol.  62.  No.  242  /  Wednesday.  December  17.  1997  /  Proposed  Rules 


penniU  (Federal  Subcistence 
Reg)«tratkui  Permit  or  Federal 
Deslgneted  Hunter  Permit)  required  by 
•ubpeit  D  of  this  pert:  end 

(3)  PoiMM  and  comply  with  the 
proviaiOBS  of  any  pertinent  permits, 
harvest  tictiets,  or  tags  required  by  the 
State  unless  superMOed  by  the 
reouireroents  in  subpart  D  of  this  part. 

(o)  Individuals  designated  on  a  permit 
to  take  llah  and  wildliie  must  have  that 
permit  in  their  possession  during  the 
taking  and  must  comply  with  all 
requirements  of  the  permit  and  the 
regulations  in  this  section  pertaining  to 
vididatlon  and  reporting  and  to 
regulations  in  subpart  D  of  this  part 
pertaining  to  methods  and  means, 
poaaession  and  transportation,  and 
utiliaatlon.  Licenses,  permita,  hawest 
tickets,  tags  or  other  documeats 
required  by  this  section  must  be 
produced  by  individuals  upon  the 
request  of  s  State  or  Federal  law 
enforcement  agent.  Persona  engaged  in 
takii^  fish  and  wildlife  under  these 
regulations  must  allow  State  or  Federal 
law  enforcement  agents  to  inspect  any 
apparatus  designed  to  be  used,  or 
capable  of  being  used  to  take  fiah  or 
wUdUfe.  or  any  fish  or  wildlife  in 
possession. 

(c)  The  subsistence  user  must  validate 
the  harvest  tickets,  tags,  permits,  or 
other  required  dotnunents  before 
removing  the  kill  from  the  harvest  site. 
Persons  engaged  in  taking  fish  and 
wildlife  under  these  regulations  must 
comply  with  all  reporting  provisions  as 
set  forth  is  subpart  D  of  this  part. 

(d)  When  a  community  takes  fiah  and 
wildlife  under  a  community  harvael 
system,  the  harvest  activity  must  be 
reported  in  accordance  with  regulations 
specified  for  that  community  in  subpart 
D  of  this  part,  and  as  required  by  any 
applicable  permit  conditions. 
Individuals  may  be  responsible  for 
particular  reporting  requirements  in  the 
conditions  permitting  a  specific 
conununity's  harvest.  Failure  to  comply 
with  theee  conditions  is  a  violation  of 
theee  regulations.  Community  harvesU 
are  reviewed  annually  under  the 
regulations  in  subpart  D  of  this  part 

(e)  To  make  a  fraudulent  application 
for  Federal  or  State  licenses,  permits, 
harvest  tickets  or  tags  or  intentionally 
file  an  incorrect  harvest  report  is 
prohibited. 

• .7 


(a)  When  fish  and  wildlife  are  taken 
pursuant  to  the  regulations  in  this  part, 
trade  of  the  fish  and  wildlife,  other  than 
for  customary  trade  or  barter,  is 
prohibited. 

(b)  When  fish  and  wildlife  are  taken 
pursuant  to  the  reguladens  in  this  part. 


use  or  trade  of  the  fish  and  wildlife 
which  constitutes  a  significant 
coounercial  enterprise  is  prohibited. 


A  person  convicted  of  vtolating  any 
provision  of  50  CFR  part  100  or  36  CFR 
part  242  may  be  punished  by  a  fine  or 
by  imprisonment  in  accordance  with  the 
penalty  provisions  applicable  to  the 
public  land  where  the  violation 
occurred. 

a .g    tnfonnellon  ooilecoofi 


(a)  The  rules  in  this  part  contain 
information  collection  requirements 
subfect  to  Office  of  Management  and 
Budget  (ON4B)  approval  under  44  U.S.C 
3501-3520.  They  apply  to  fish  and 
wildlife  harvest  activities  on  public 
lands  in  Alaska.  Subsistence  uaen  will 
not  be  required  to  respond  to  an 
information  collection  request  unless  a 
valid  OMB  number  is  displayed  on  the 
information  collection  form. 

(1)  Section .20.  Request  for 

reconsideration.  The  information 
collection  requirements  contained  in 

§ .20  provide  a  standardiaed  process 

to  allow  individuals  the  opportunity  to 
appeal  decisions  of  the  Board. 
Submission  of  s  request  for 
reconsideration  is  voluntary  but 
required  to  receive  a  final  determination 
by  the  Boerd.  The  Department  of  the 
Interior  estimates  that  s  request  for 
reconsideration  will  take  4  hours  to 
prepera  and  submit. 

(2)  Section .6,  Licenses. 

permits,  harvest  tickets,  tags,  and 
reports.  The  informatfon  collection 

requirements  contained  in  § .6 

(Federal  Subaistence  Registration  Permit 
or  Federal  Designated  Hunter  Permit 
forms)  provide  for  permit-specific 
subaistence  activities  not  authorized 
through  the  general  adoption  of  State 
regulations.  Identity  and  location  of 
residence  are  required  to  determine 
eligibility  for  a  harvest  and  report  of 
success  is  required  after  a  harvest 
attempt  These  requirements  are  not 
duplicative  with  tiie  requirements  of 
per^aph  (aM3)  of  this  section.  The 

regulations  in  § .6  require  this 

information  before  a  rural  Alaska 
resident  may  engage  in  subsistence  uses 
on  public  lands.  The  Department 
estimates  that  the  average  time 
necessary  to  obtain  and  comply  with 
this  permit  informatfon  collection 
raquirament  is  0.25  houra. 

(3)  The  remaining  information 
collection  requirements  contained  in 
this  part  imposed  upon  subsistence  usee 
ara  those  adopted  from  State 
regulations.  These  collection 
requirements  would  exist  in  the  absence 


of  Federal  subsistence  regulations  and 
are  not  subfect  to  the  Paperwork 
Reduction  Act.  The  burden  in  this 
situation  is  negligible  and  information 
gained  from  these  reports  are 
systematically  available  to  Federal 
managen  by  routine  computer  aooass 
requiring  less  than  one  hour. 

(o)  Direct  comments  on  the  burden 
estimate  or  any  other  aspect  of  the 
burden  estimate  to:  Information 
Collection  Officer,  U.S.  Fish  and 
Wildlife  Service,  1849  C  Street.  N.W.. 
MS  224  ARLSa  Washington,  D.C 
20240:  and  the  Desk  Officer  for  the 
Interior  Department,  Office  of 
Information  and  Regulatory  Afhin, 
Office  of  Management  and  Budget. 
Washington.  D.C  20503.  Additional 
information  requirements  may  be 
imposed  if  Local  Advisory  Committees 
or  additional  Regional  Councils,  subject 
to  the  Federal  Advisory  Committee  Act 
(FACA).  are  established  undw  subpart  B 
of  this  part  Such  requirements  wiU  be 
submitted  to  OMB  for  approval  prior  to 
their  implementation. 


Stnictur# 


.^10 


(a)  The  Secretary  of  the  Interior  and 
Secretary  of  Agriculture  hereby 
establish  a  Fe«ral  Subsistence  Board, 
and  assign  them  responsibility  frK. 
administering  the  subsistence  taking 
and  uses  of  ^h  and  midlife  on  public 
lands,  and  the  related  promulgation  and 
signature  authority  for  regulations  of 
subparts  C  and  D  of  this  part  The 
Secretaries,  however,  retain  their 
existing  authority  to  restrict  or  eliminate 
hunting,  fishing,  or  trapping  activities 
which  occur  on  lands  or  waten  in 
Alaska  other  than  public  lands  when 
such  activities  Interfere  wrfth 
subsistence  himtiing,  fishing,  or  trapping 
on  the  public  lands  to  such  an  extent  as 
to  result  in  a  feilure  to  provide  the 
subsistence  priority. 

(b)  Membership.  (1)  The  voting 
membership  of  the  Board  shall  consist 
of  a  Chair  to  be  appointed  by  the 
Secretary  of  the  Interior  with  the 
conciurence  of  the  Secretary  of 
Agriculture;  the  Alaska  Regional 
Director.  U.S.  Fish  and  Wildlife  Service; 
Alaska  Regional  Director.  National  Park 
Service;  Aiaaka  Regional  Forester, 
USDA  Forest  Service;  the  Alaska  State 
Director.  Bureeu  of  Land  Management; 
and  the  Alaska  Area  Director.  Bureau  of 
Indian  Affairs.  Each  member  of  the 
Board  may  appoint  a  designee. 

(2)  [Reserved] 

(c)  Liat«nn«  to  the  Board  shall  consist 
of  a  State  liaison,  and  the  Chairpersons 
of  each  Regfonal  Council.  The  State 
liaison  and  the  Chairpersons  of  eech 
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Regional  Council  may  attend  public 
sessions  of  all  Board  meetings  and  be 
actively  involved  as  consultanta  to  the 
Board. 

(d)  Powers  and  duties.  (1 )  Meetings 
shall  occur  at  least  twice  per  year  and 
at  such  other  times  as  deemed  necessary 
by  the  Board.  Meetings  shall  occur  at 
the  call  of  the  Chair,  but  any  member 
may  request  a  meeting. 

(2)  A  quorum  shall  consist  of  four 
membere. 

(3)  No  action  may  be  taken  unless  a 
'majority  of  voting  members  are  in 
agreement 

(4)  The  Board  is  empowered,  to  the 
extent  necessary,  to  implement  Titie 
Vmof  ANILCA.to: 

(i)  Promulgate  regulations  for  the 
management  of  subsistence  taking  and 
uses  of  fish  and  wildlife  on  public 
lands; 

(li)  Determine  which  commimities  or 
sieas  of  the  State  are  rural  or  non-rural; 

(ill)  Detmmine  which  rural  Alaska 
areas  or  communities  have  customary 
and  traditional  subsistence  uses  of 
specific  fish  and  wildlife  populations; 
(iv)  Allocate  subsistence  uses  of  fish 
.    and  wilcUife  populatfons  on  public 
lands; 

(v)  Ensure  that  the  taking  on  public 
lands  of  fish  and  wildlife  for  * 

nonwasteful  subsistence  uses  shall  be 
accorded  priority  over  the  taking  on 
such  lands  of  fish  and  wildlife  for  other 
purposes; 

(vi)  Close  public  lands  to  the  non- 
subsistence  taking  of  fish  and  wildlife; 

(vU)  Establish  priorities  for  the 
subsistence  taking  offish  and  wildlife 
on  public  lands  among  rural  Alaska 
residenta; 

fviii)  Restrict  or  eliminate  taking  of 
fish  and  wUdlife  on  public  lands; 

(ix)  Determine  what  types  and  forms 
of  trade  of  fish  and  wildlife  taken  for 
subsistence  uses  constitute  allowable 
customary  trade; 

(x)  Authorize  the  Regional  Councils  to 
convene; 

(xi)  Establish  a  Regional  Council  in 
each  subsistence  resource  region  and 
recommend  to  the  Secretaries, 
appointees  to  the  R^oaal  Councils, 
pursuant  to  the  FACA; 

(xii)  Establish  Federal  Advisory 
Committees  within  the  subsistence 
resource  regions,  if  necessary  and 
recommend  to  the  Secretaries  that 
members  of  the  Federal  Advisory 
Committees  be  appointed  from  the 
group  of  individuals  nominated  by  rural 
Alaska  residenta; 

(xiii)  Establish  rules  and  procedures 
for  thffopention  of  the  Board,  and  the 
Regional  Councils; 

Udv>  Review  and  respond  to  proposals 
for  regulations,  management  plans. 


policies,  and  other  matters  related  to 
subsistence  taking  and  uses  of  fish  and 
wildlife; 

(xv)  Enter  into  cooperative  agreements 
or  otherwise  cooperate  with  Federal 
agencies,  the  State,  Native  corporations, 
local  governmental  entities,  and  other 
persons  and  organizations.  izu:luding 
international  entities  to  effectuate  the 
purposes  and  policies  of  the  Federal 
subsistence  management  program; 

(xvi)  Develop  altemative  permitting 
processes  relating  to  the  sulMsistence 
taking  of  fish  and  wildlife  to  ensure 
continued  opportunities  for  subsistence; 

(xvii)  Evaluate  whether  hunting, 
fishing,  or  trapping  activities  whic^ 
occur  on  lancb  or  waters  in  Alaska  other 
than  public  lands  interfere  with 
subsistence  himting,  fishing,  or  trapping 
on  the  public  lands  to  such  an  extent  as 
to  result  in  a  failure  to  provide  the 
subsistmice  prfority,  and  after 
appropriate  consultation  with  the  State 
of  Alaska,  the  Regional  Councils,  and 
other  Federal  agencies,  make 
recommendation  to  the  Secretaries  for 
their  action; 

(xviii)  Identify,  in  appropriate  specific 
instances,  whether  there  exists 
additional  Federal  reservations.  Federal 
reserved  water  righta  or  other  Federal 
interesta  in  lands  or  watos.  including 
those  in  which  the  United  States  holds 
less  than  a  fee  ownership,  to  which  the 
Federal  subslstmce  priority  attaches, 
and  make  appropriate  recommendation 
to  the  Secretaries  for  inclusion  of  those 

interesta  within  the  Federal  Subsistence 
Management  Program;  and 

(xix)  Take  other  actions  authorized  by 
the  Secretaries  to  implement  Titie  Vm 
of  ANILCA. 

(5)  The  Board  may  implement  one  or 
more  of  the  following  hwvest  and 
harvest  reporting  or  permit  systems: 

(1)  The  fish  and  wildlife  is  taken  by  an 
individual  who  is  required  to  obtain  and 
possess  pertinent  State  harvest  permita. 
ticketa.  or  tags,  or  Federal  permit 
(Federal  Subsistence  Registration 
Permit); 

(li)  A  qualified  subsistence  user  may 
designate  another  qualified  subsistence 
user  (by  using  the  Federal  Designated 
Hunter  Permit)  to  take  fish  and  wildlife 
on  his  or  her  behalf 

(iii)  The  fish  and  wildlife  is  taken  by 
individuals  or  community 
representatives  permitted  (via  a  Federal 
Subsistence  Registration  Permit)  a  one- 
time or  annual  harvest  for  special 
purposes  including  ceremonies  and 
potlatches;  or 

(iv)  The  fish  and  wildlife  is  taken  t^ 
representatives  of  a  community 
permitted  to  do  so  in  a  manner 
consistent  with  the  community's 
customary  and  traditional  practices. 


(6)  The  Board  may  delegate  to  agency 
field  officials  the  authority  to  set  harvest 
limita,  define  harvest  areas,  and  open  or 
close  specific  fish  or  wildlife  harvest 
seasons  within  frameworks  established 
by  the  Board. 

(7)  The  Board  shall  establish  a  Staff 
Committee  composed  of  a  membn  from 
tile  U.S.  Fish  and  Wildlife  Service, 
National  Park  Service,  U.S.  Bureeu  of 
Land  Management,  Bureeu  of  Indian 
AfiEdrs.  and  USDA  Forest  Service  for 
analytical  and  administrative  assistance. 
The  U.S.  Fish  and  Wildlife  Service 
representative  shall  serve  as  Chair  of  the 
Staff  Committee. 

(8)  The  Board  may  establish  and 
dissolve  additicmal  committees  as 
necessary  for  assistance. 

(9)  The  U.S.  Fish  and  WUdUfe  Service 
shall  provide  appropriate  administrative 
support  for  the  Board. 

(10)  The  Board  shall  authorize  at  least 
two  meetings  per  year  for  each  Regional 
Council. 

(e)  Relationship  to  Regional  Coimcils. 
(1)  The  Board  shall  consider  the  reporto 
cuid  recommendations  of  the  Regional 
Councils  concerning  the  taking  of  fish 
and  wildlife  on  public  lands  within 
their  respective  regions  for  subsistence 
uses.  The  Board  may  choose  not  to 
follow  any  Regional  Coimcil 
recommendation  which  it  determines  is 
not  supported  by  substantial  evidence, 
violates  recognized  principles  of  fish 
and  wildlife  conservation,  would  be 
detrimental  to  the  satisfection  of 
subsistence  needs,  or  in  closure 
situations,  for  leasons  of  public  safety  or 
administration  or  to  assure  the 
continued  viability  of  a  particular  fish 
or  wildlife  population.  If  a 
recommendation  is  not  adopted,  the 
Board  shall  set  forth  the  fectual  basis 
and  the  reasons  for  the  decision,  ia 
writing,  in  a  timely  feshion. 

(2)  The  Board  shall  provide  available 
and  appropriate  technical  assistance  to 
the  RegfoniBl  Councils. 

..11    Ragionat  advisory 


(a)  Tlie  Board  shall  estaMish  a 
Regional  Council  for  each  subsistence 
resource  region  to  participate  in  the 
Federal  subsistence  management 
program.  The  Regional  Councils  ahall  be 
establiriied,  and  conduct  their  activities, 
in  eccordance  with  the  FACA.  The 
Regional  Councils  shall  provide  a 
r^fonal  forum  for  the  collection  and 
expression  of  opinions  and 
recommendations  on  matters  related  to 
subsistence  taking  and  uses  of  fish  and 
wildlife  resources  on  public  lands.  The 
Regional  Councils  sh^  provide  for 
pnUic  participation  in  the  Federal 
regulatory  process. 
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(b)  Establishment  of  Regional 
Councils:  membership.  (1)  The  number 
of  members  for  each  Regional  Council 
shall  be  estabUshed  by  the  Board,  and 
shall  be  an  odd  number.  A  Regional 
Council  member  must  be  a  resident  of 
the  region  in  which  he  or  she  is 
appointed  and  be  knowledgeable  about 
the  region  and  subsistence  uses  of  the 
public  lands  therein.  The  Board  shall 
accept  nominations  and  recommend  to 
the  Secretaries  that  representatives  on 
the  Regional  Councils  be  appointad 
from  those  nominated  by  subsistence 
users.  Appointments  to  the  Regional 
Councils  shall  be  made  by  the 
Secretaries. 

(2)  Regional  Council  members  shall 
serve  3  year  terms  and  may  be 
reappointed.  Initial  members  shall  be 
appointed  with  stanered  terms  up  to 
thrae  years. 

(3)  The  Chair  of  each  Regional 
Council  shall  be  elected  by  the 
applicable  Regional  Council,  from  its 
membership,  for  a  one  jrear  term  and 
may  be  reelected. 

(c)  Powers  and  Duties.  (1)  The 
Rfloional  Councils  are  authorized  to: 

U)  Hold  public  meetings  related  to 
subsistence  uses  of  fish  and  wildlife 
within  their  respective  regions,  after  the 
Chair  of  the  Bowd  or  the  designated 
Federal  Coordinator  has  called  the 
meeting  and  approved  the  meeting 
agenda; 

(ii)  Elect  officers; 

(iii)  Review,  evaluate,  and  make 
recommendations  to  the  Board  on 
proposals  for  regulations,  policies, 
management  plans,  and  other  matters 
relating  to  the  subsistence  take  of  fish 
and  wildlifa  under  these  regulations 
within  the  region; 

(iv)  Provide  a  forum  for  the 
expression  of  opinions  and 
recommendations  by  persons  intmested 
in  any  matter  related  to  the  subsistence 
uses  of  fish  and  wildlife  within  the 
region: 

Tv)  Encourage  local  and  regional 
participation,  pursuant  to  the  provisions 
of  the  regulations  in  this  part  in  the 
decisionmaking  process  afiiscting  the 
taking  of  fish  and  wildlife  on  the  public 
lands  within  the  region  for  subsistence 


accommodate  such  subsistence  uses  and 
needs  related  to  the  public  lands;  and 

(D)  Recommendations  concerning 
policies,  standards,  guidelines,  and 
regulations  to  implement  the  strategy: 

(vii)  Appoint  members  to  each 
Subsistence  Resource  Conunission 
(Commission)  within  their  region  in 
accordance  with  the  requirements  of 
section  808  of  ANILCA; 

(viii)  Make  recommendations  on 
determinations  of  cxistomary  and 
traditional  use  of  subsistence  resources; 

(ix)  Make  recommendations  on 
determinations  of  rural  status; 

(x)  Make  recommendations  regarding 
the  allocation  of  subsistence  uses  among 
rural  Alaska  residents  pursuant  to 
§ .17; 

(xi)  Develop  proposals  pertaining  to 
the  subsistence  taldng  and  use  of  fish 
and  wildlife  under  these  regulations, 
and  review  and  evaluate  such  proposals 
submitted  by  other  sources: 

(xii)  Provide  recommendations  on  the 
establishment  and  membership  of 
Federal  Advisory  Committees. 

(2)  The  Regional  Councils  shall: 

(i)  Operate  in  conformance  with  the 
provisions  of  FACA  and  comply  with 
rules  of  operation  established  by  the 
Boerd; 

(ii)  Perform  other  duties  specified  by 
the  Board. 


_.ia 


(vi)  Prepare  and  submit  to  the  Board 
an  annual  report  containing — 

(A)  An  identification  of  current  and 
antici{)ated  subsistence  uses  of  fish  and 
wildlife  populations  within  the  rwion; 

(B)  An  evaluation  of  current  and 
anticipated  subsistence  needs  for  fish 
and  wildlife  populations  from  the 
public  lands  within  the  region; 

(C)  A  recommended  strategy  for  the 
management  of  fish  and  wildlife 
populations  within  the  region  to 


(a)  The  Board  shall  establish  such 
Federal  Advisory  Committees  within 
each  region  as  necessary  at  such  time 
that  it  is  determined,  after  notice  and 
hearing  and  consultation  with  the  State, 
that  the  existing  State  fish  and  game 
advisory  committees  do  not  adequately 
provide  advice  to,  and  assist,  the 
particular  Regional  Council  in  carrying 
out  its  function  as  set  forth  in  § .11. 

(b)  Federal  Advisory  Conunittees.  if 
established  by  the  Board,  shall  operate 
in  conformance  with  the  provisions  of 
the  FACA,  and  comply  with  rules  of 
operation  established  by  the  Board. 

• .« 


(a)  General.  (1)  The  Board,  in  making 
decisions  or  recommendations,  shall 
consider  and  ensure  compliance  with 
specific  statutory  requirements 
regarding  the  management  of  resources 
on  public  lands,  recognizing  that  the 
management  policies  sppllcable  to  some 
public  lands  may  entail  methods  of 
resource  and  habitat  management  cmd 
protection  different  frnm  methods 
appropriate  for  other  public  lands. 

(2)  The  Board  shall  promulgate 
regulations  for  subsistence  taking  of  fish 
and  wildlife  on  public  lands.  The  Board 
is  the  final  administrative  authority  on 
the  promulgation  of  subpart  C  and  D 


regulations  relating  to  the  subsistence 
taking  of  fish  and  wildlife  on  public 
lands. 

(3)  Nothing  in  the  regulations  in  this 
part  shall  enlarge  or  diminish  the 
authority  of  any  agency  to  promulgate 
regulations  necessary  for  the  proper 
managnnent  of  public  lands  under  their 
}urisdiction  in  accordance  with  ANIIXIA 
and  other  existing  la%irs. 

(b)  Section  808  of  ANILCA  establishes 
National  Park  and  Park  Monument 
Subsistmce  Resource  Commissions. 
Nothing  in  the  regulations  in  this  part     ■ 
afiects  the  duties  or  authorities  of  these 
commissions. 


(a)  State  fish  and  game  regulations 
apply  to  public  lands  and  such  laws  are 
hereby  adopted  and  made  a  part  of  the 
regulations  in  this  part  to  the  extent 
they  are  not  inconsistent  with,  or 
superseded  by  the  regulations  In  this 
part. 

(b)  The  Board  may  close  public  lands 
to  hunting  and  fishing,  or  take  actions 
to  restrict  the  taking  of  fish  and  wildlife 
despite  any  State  authorization  for 
fUng  fish  and  wildlife  on  public  lands. 
The  Board  may  review  and  adopt  State 
closures  or  restrictions  which  serve  to 
achieve  the  obiectives  of  the  regulations 
inthispart 

(c)  Tne  Board  may  enter  into 
i^reements  with  the  State  in  order  to 
coordinate  respective  management 
responsibilities.   . 

(d)  Petition  for  repeal  of  subeistenca 
rules  and  regulations.  (1)  The  State  of 
Alaska  may  petition  the  Secretaries  for 
repeal  of  the  siibsistence  rules  and 
regulations  in  this  part  when  the  State-    • 
has  enacted  and  implemented 
subsistence  management  and  use  lavrs 
which: 

(i)  Are  consistent  with  sections  803. 
804.  and  805  of  ANILCA:  and 

(ii)  Provide  for  the  subsistence 
definition,  preference,  and  participation 
specified  in  sections  803,  804.  and  805 
of  ANILCA. 

(2)  The  State's  petition  shall: 

(i)  Be  submitted  to  the  Secretary  of  the 
Interior,  U.S.  Department  of  the  Interior. 
Washington,  D.C.  20240,  and  the 
Secretary  of  Agriculture,  U.S. 
Department  of  Agriculture.  Washington. 
D.C  20240. 

(ii)  Include  the  entire  text  of 
applicable  State  legislation  indicating 
compliance  with  sections  803,  804,  and 
805  of  ANILCA;  and 

(iii)  Set  forth  all  daU  and  arguments 
available  to  the  State  in  support  of 
legislative  compliance  with  sections 
803,  804,  and  805  of  ANILCA. 

(3)  If  the  Secretaries  find  that  the 
State's  petition  contains  adequate 
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justification,  a  rulemaking  proceeding 
for  repeal  of  the  r^ulations  in  this  part 
will  be  initiated.  If  tiie  Secretaries  find 
that  the  State's  petition  does  not  contain 
adequate  justification,  the  petition  will 
be  denied  by  letter  or  other  notice,  with 
a  statement  of  the  ground  for  denial. 

f .15    Rural  delennlnaaon 


.16    Cueleniery  and  traditional 


(a)  The  Board  shall  determine  if  an 
area  or  community  in  Alaska  is  rural.  In 
determining  whether  a  specific  area  of 
Alaska  is  nual,  the  Board  shall  use  the 
following  guidelines: 

(1)  A  community  or  area  with  a 
population  of  2500  or  less  shall  be 
deemed  to  be  rural  unless  such  a 
community  or  area  possesses  significant 
characteristics  of  a  non-rural  nature,  or 
is  considered  to  be  socially  and 
economically  a  part  of  an  urbanized 
area 

(2)  Communities  or  areas  with 
populations  above  2500  but  not  more 
than  7000  will  be  determined  to  be  rural 
or  non-rural. 

(3)  A  community  with  a  population  of 
more  than  7000  shall  be  jHesumed  non- 
rural,  unless  such  a  community  or  area 
possesses  significant  characteristics  of  a 
rural  nature. 

(4)  Population  data  from  the  most 
recent  census  conducted  by  the  United 
States  Bureau  of  Census  as  updated  by 
the  Alaska  D^iartment  of  Labor  shall  be 
utilized  in  this  procsess. 

(5)  Community  or  area  characteristics 
shall  be  considoed  in  evaluating  a 
community's  rural  or  non-rural  status. 
The  characteristics  may  include,  but  are 
not  limited  to: 

(i)  Use  of  fish  and  wildlife; 

(ii)  Development  and  diversity  of  the 
economy; 

(iii)  Community  infrastructure; 

(iv)  Transportation;  and 

(v)  Educational  institutions. 

(6)  Communities  or  areas  which  are 
economically,  socially  and  communally 
integrated  shall  be  considered  in  the 
aggr^ate. 

(b)  The  Board  shall  periodically 
review  rural  determinations.  Rural 
determinations  shall  be  reviewed  on  a 
ten  year  cycle,  commencing  with  the 
publication  of  the  year  2000  U.S. 
census.  Rural  determinations  may  be 
reviewed  out-of-cycle  in  special 
circumstances.  Once  the  Board  makes  a 
determination  that  a  community  has 
changed  from  rural  to  non-rural,  a 
waiting  period  of  five  years  shall  be 
required  before  the  non-rural 
determination  becomes  effective. 

(c)  Current  determinations  are  listed 
at§ .23. 


(a)  The  Board  shall  determine  which 
fish  stoclcs  {md  wildlife  populations 
have  been  customarily  and  traditionally 
used  for  subsistence.  These 
determinations  shall  identify  the 
specific  community's  or  area's  use  of 
specific  fish  stocks  and  wildlife 
populations.  For  areas  managed  by  the 
National  Park  Sovice,  where 
subsistence  uses  are  allowed,  the 
determinations  may  be  made  on  an 
individiial  basis. 

(b)  A  community  (»  area  shall 
generally  exhibit  the  following  factors, 
which  exemplify  customary  and 
traditional  use.  The  Board  shall  malca 
customary  and  traditional  use 
determinations  based  on  application  of 
the  following  factors: 

(1)  A  long-tnm  consistent  pattern  of 
use,  exclucUng  interruptions  beyond  the 
control  of  the  community  or  area; 

(2)  A  pattern  of  use  recurring  in 
specific  seasons  for  many  years; 

(3)  A  pattern  of  use  consisting  of 
methods  and  means  of  harvest  which 
are  characterized  by  efficiency  and 
economy  of  eflbrt  and  cost,  conditioned 
by  local  characteristics; 

(4)  The  consistent  harvest  and  use  of 
fish  or  wildlife  as  related  to  past 
methods  and  means  of  taking;  near,  or 
reasonably  accessible  from  the 
community  or  area; 

(5)  A  means  of  handling,  preparing, 
preserving,  and  storing  fish  or  wildlife 
which  has  been  traditionally  used  by 
past  generations,  including 
consideration  of  alteration  of  past 
practices  due  to  recent  technological 
advances,  where  appropriate; 

(6)  A  pattern  of  use  which  includes 
the  handing  down  of  knowledge  of 
fishing  and  hunting  skills,  values  and 
lore  from  generation  to  generation; 

(7)  A  pattern  of  use  in  which  the 
harvest  is  shared  or  distributed  within 
a  definable  community  of  posons;  and 

(8)  A  pattern  of  use  whidi  relates  to 
reliance  upon  a  wide  diversify  of  fish 
and  wildlife  resources  of  the  area  and 
which  provides  sulwtantial  cultural, 
economic,  social,  and  nutritional 
elements  to  the  communify  or  area. 

(c)  The  Board  shall  take  into 
consideration  the  reports  and 
recommendations  of  any  appropriate 
Regional  Council  regarding  customary 
and  traditional  uses  of  subsistence 
resources. 

(d)  Current  determinations  are  listed 
in  S .24. 

.17    Delenninlngprierttiesfor 
among  rural  Alaeka 


wildlife  on  public  lands  in  order  to 
protect  the  continued  viability  of  such 
populations,  or  to  continue  subsistence 
uses,  the  Board  shall  establish  a  priority 
among  the  rural  Alaska  residmts  after 
considering  any  recommendation 
submitted  by  an  appropriate  Regional 
Council. 

(b)  The  primity  shall  be  tmplemented 
through  appropriate  limitations  based 
on  the  application  of  the  following 
critnia  to  each  area,  community,  or ' 
individual  determined  to  have 
customary  and  traditional  use.  es 
necessary: 

(1)  Custcmiary  and  direct  dependence 
upon  the  populations  as  the  mainstay  of 
livelihood; 

(2)  Local  residency;  and 

(3)  The  availability  of  alternative 
resources. 

(c)  If  allocation  on  an  area  or 
community  basis  is  not  achievable,  then 
the  Board  shall  allocate  subsistence 
opportunity  on  an  individual  basis 
through  application  of  the  criteria  in 
paragraphs  (bXD  throu^  (3)  of  this 
section. 

(d)  In  addressing  a  situation  where 
prioritized  allocation  becomes 
necessary,  the  Board  shall  solicit 
recommendations  from  the  Regional    .. 
Council  in  the  area  affected. 

f It 


(a)  Whenever  it  is  necessary  to  restrict 
the  subsistence  taking  of  fish  and 


(a)  Proposals  for  changes  to  the 
Federal  subsistence  regulations  in 
subpart  D  of  this  part  shall  be  accepted 
by  tiie  Boerd  according  to  a  published 
scjhedule,  but  at  least  once  a  year.  The 
Board  shall  develop  and  publish 
proposed  regulations  in  the  Federal 
Register  and  publish  notice  in  local 
ne%vspapen.  Comments  on  the  jnoposed 
regulations  in  the  form  of  proposals 
shall  be  distributed  tar  public  review. 

(1)  Proposals  shall  be  made  available 
for  at  least  a  diirty  (30)  day  review  by 
the  R^onal  Councils.  R^onal 
Coimcils  shall  forward  their 
recommendations  on  proposals  to  the 
Board.  Such  proposals  with 
recommendations  may  be  submitted  in 
the  time  period  as  specified  by  the 
Board  or  as  a  part  of  the  Regional 
Council's  annua]  report  described  in 

§ .11.  whichever  is  earlier. 

(2)  The  Board  shall  publish  notice 
throughout  Alaska  of  the  availability  of 
propcMals  received. 

(3)  The  public  shall  have  at  leest . 
thirty  (30)  days  to  review  and  comment 
on  proposals. 

(4)  After  the  comment  period  the 
Board  shall  meet  to  receive  public 
testimony  and  consider  the  proposals. 
The  Board  shall  consider  traditional  use 
patterns  when  establishing  harvest 
levels  and  seasons,  and  methods  and 
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means.  The  Board  may  choose  not  to 
follow  any  recommendation  which  the 
Board  determines  is  not  supported  by 
substantial  evidence,  violates 
recognized  principles  of  fish  and 
wildlife  conservation,  or  would  be 
detrimental  to  the  satisfection  of 
subsistence  needs.  If  a  recommendation 
approved  by  a  Regional  Council  is  not 
adopted  by  the  Board,  the  Board  shall 
set  forth  the  fectiud  basis  and  the 
reasons  for  their  decision  in  writing  to 
the  Regional  Council. 

(5)  Following  consideration  of  the 
propouls  the  Board  shall  publish  final 
regulations  pertaining  to  subpart  O  of 
this  part  in  the  Federal  RagMer. 

(brProposals  for  changes  to  subpart  C 
of  this  part  shall  be  accepted  by  the 
Board  according  to  a  published 
schedule.  The  Board  shall  develop  and 
publish  proposed  regulations  in  the 
Federal  Ft^-***  and  publish  notice  in 
local  newspapers.  Comments  on  the 
proposed  regulations  in  the  form  of 
proposals  s^I  be  distributed  for  public 
review. 

(1)  Public  and  governmental 
proposals  shall  be  made  available  for  a 
thirty  (30)  day  seview  by  the  regional 
councils.  Regional  Councils  shall 
forward  their  recommendations  on 
proposals  to  the  Board.  Such  proposals 
with  recommendations  may  be 
submitted  in  the  time  period  as 
specified  by  the  Board  or  as  a  part  of  the 
Regional  Council's  annual  report 

described  in  § 11.  whichever  is 

earlier. 

(2)  The  Board  shall  publish  notice 
throughout  Alaska  of  the  availability  of 
proposals  received. 

(3)  The  public  shall  have  at  least 
thirty  (30)  days  to  review  and  comment 
on  proposals. 

(4)  After  the  comment  period  the 
Board  shall  meet  to  receive  public 
testimony  and  consider  the  proposals. 
The  Board  may  choose  not  to  follow  any 
recommendation  which  the  Board 
determines  is  not  supported  by 
substantial  evidence,  violates 
recognized  principles  of  fish  and 
wildlife  conservation,  or  would  be 
detrimental  to  the  satisfection  of 
subsistence  needs.  If  a  recommendation 
approved  by  a  Regional  Council  is  not 
adopted  by  the  Board,  the  Board  shall 
set  forth  the  fectual  basis  and  the 
iMHons  for  their  decision  in  %«rriting  to 
the  Regional  Council. 

(5)  R>llowing  consideration  of  the 
proposals  the  Board  shall  publish  final 
regulations  pertaining  to  subpart  C  of 
this  part  in  the  Federal  Register.  A 
Board  decision  to  change  a  community's 
or  area's  status  from  rural  to  non-rural 
will  not  become  effective  until  five 
years  after  the  decision  has  been  made. 


(cHReserved) 

(d)  Proposals  for  changes  to  subparts 
A  and  B  of  this  part  shall  be  accepted 
by  the  Secretary  of  the  Interior  in 
accordance  with  43  CFR  part  14. 

• .It 


(a)  The  Board  may  main  or  direct 
restriction  or  closure  of  the  taking  of 
fish  and  wildlife  for  non-subsistence 
uses  on  public  lands  when  necessary  to 
assure  the  continued  viability  of 
particular  fish  or  wildlife  population,  to 
continue  subsistence  uses  of  a  fish  or 
wildlife  population,  ot  for  reasons  of 
public  safety  or  administration. 

(b)  After  consulting  with  the  State  of 
Alaska,  providing  adequate  notice  to  the 

gublic.  and  holding  at  least  one  public 
eering  in  the  vicinity  of  the  affected 
communities,  the  Board  may  make  or 
direct  temporary  closures  to  subsistence 
uses  of  a  piiuticular  fish  or  wildlife 
population  on  public  lands  to  assure  the 
continued  viability  of  a  fish  or  wildlife 
population,  or  for  reasons  of  public 
safety  or  administration.  A  temporary 
closure  will  not  extend  beyond  the 
regulatory  year  in  which  it  is 
promulgated. 

(c)  In  an  emergency  situation,  the 
Board  may  direct  immediate  closures 
related  to  subsistence  or  non- 
subsistence  uses  of  fish  and  wildlife  on 
public  lands,  if  necessary  to  assure  the 
continued  viability  of  a  fish  or  wildlife 
population,  or  for  public  safety  reasons. 
The  Board  shall  publish  notice  and 
reasons  fustifying  the  emergency  closure 
in  the  Federal  Register  and  in 
newspapers  of  any  area  affected.  The 
emergency  closure  shall  be  effective 
when  directed  by  the  Board,  may  not 
exceed  60  days,  and  may  not  be 
extended  imless  it  is  determined  by  the 
Board,  after  notice  and  hearing,  that 
such  closure  should  be  extended. 

(d)  The  Board  may  make  or  direct  a 
temporary  change  to  open  or  adjust  the 
■oasopt  or  to  increase  the  bag  limits  for 
rahMatance  uses  of  fish  and  wildlife 
populations  on  public  lands.  An 
affected  rural  resident,  community. 
Regional  Council,  or  administrative 
agency  may  request  a  temporary  change 
in  seasons  or  bag  limits.  Prior  to 
implementing  a  temporary  change,  the 
Board  shall  consult  with  the  State,  shall 
comply  with  the  provisions  of  5  U.S.C 
551-559  (Administrative  Procedure  Act 
or  APA).  and  shall  provide  adequate 
notice  and  opportunity  to  comment.  The 
length  of  any  temporary  change  shall  be 
confined  to  the  Tninimnin  time  period  or 
bag  limit  determined  by  the  Board  to  be 
necessary  to  satisfy  subsistence  uses.  In 
addition,  a  temporary  change  may  be 
made  only  after  the  Board  determines 


that  the  proposed  temporary  change  will 
not  interfere  with  the  conservation  of 
healthy  fish  and  wildlife  populations. 
The  decision  of  the  Board  shall  be  the 
final  administzative  action. 

(e)  Regulations  authorizing  any     ■ 
individuuBl  agency  to  direct  temporary  or 
emergency  closures  on  public  lands 
managed  by  the  agency  remain 
unaffected  by  these  regulations,  which 
authorize  the  Board  to  make  or  direct 
restrictions,  closures,  or  temporary 
changes  for  subsistence  uses  on  public 
lands. 

(f)  Taking  fish  and  wildlife  in 
vioUtion  of  a  restriction,  or  temporary 
change  authorized  by  the  Board  is 
prohibited. 

I M 


(a)  R^ulations  in  subparts  C  and  D  of 
this  part  published  in  the  Federal 
lagitteT  are  subject  to  requests  for 
reconsideration. 

(b)  Any  aggrieved  person  may  file  a 
reqxiest  for  reconsideration  with  the 
Board. 

(c)  To  file  a  request  for 
reconsideration,  the  requestor  must 
notify  the  Board  in  writing  within  sixty 
(60)  days  of  the  effective  data  or  date  dt 
publication  of  the  notice,  whichever  is 
earliest,  for  which  reconsideration  is 
requested. 

(d)  It  is  the  responsibility  of  a 
requestor  to  provide  the  Boaid  with 
suzBcient  narrative  evidence  and 
argument  to  show  why  the  action  by  the 
Board  should  be  reconsidered.  The 
following  information  must  be  included 
in  the  request  for  reconsideration: 

(1)  The  requestor's  name,  and  mailing 
address; 

(2)  The  action  for  which 
reconsideration  is  requested  and  the 
date  of  Federal  Ragialar  publication  of 
that  action; 

(3)  A  detailed  statement  of  how  the 
requestor  is  adversely  affected  by  the 
action; 

(4)  A  detailed  statement  of  the  facts  of 
the  dispute,  the  issues  raised  by  the 
request,  and  specific  references  to  any 
law,  regulation,  or  policy  that  the 
requestor  believes  to  be  violated  and  the 
reason  for  such  allegation; 

(5)  A  statement  of  how  the  requestor 
would  like  the  action  changed. 

(e)  Upon  receipt  of  a  request  for 
reconsideration,  the  Board  shall 
transmit  a  copy  of  such  request  to  any 
appropriate  Regional  Council  for  review 
and  recommendation.  The  Board  shall 
consider  any  Regional  Council 
reconunendations  in  making  a  final 
decision. 

(f)  If  the  request  is  justified,  the  Board 
shall  implement  a  final  decision  on  a 
request  for  reconsideration  after 
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compliance  with  5  U.S.C  551-559 
(APA). 

(g)  If  the  request  is  denied,  the 
decision  of  the  Board  represents  the 
final  administrative  action. 

§ Jii 


Wildlife  Service.  1011  East  Tudor  Road, 
Anchorage,  Alaska  99503. 


..23    Rural  determinations. 


Subpart  C— Board  Datarminations 


..22    8ut>slstence 


(a)  The  folloMring  areas  are  hereby 
designated  as  subsistence  resource 
legions: 

(1)  Southeast  Region; 

(2)  Southcentral  Region; 

(3)  Kodiak/ Aleutians  Re^on; 

(4)  Bristol  Bay  Region; 

(5)  Yukon-Kuskokwim  Delta  Region; 

(6)  Western  Interior  Region; 

(7)  Seward  Peninsula  Region; 

(8)  Northwest  Arctic  Region; 

(9)  Eastern  Interior  Region; 

(10)  North  Slope  Region. 

(b)  Maps  delineating  the  boundaries 
of  subsistence  resources  regions  are 
available  from  the  U.S.  Fish  and 


(a)(1)  All  communities  and  areas  have 
been  determined  by  the  Board  to  be 

rural  in  accordance  with  § .15 

except  the  following: 

Adak; 

Faiitwnkt  North  Star  Borough; 

Homer  area — including  Homer,  Anchor 

Point,  Kachemak  City,  and  Fritz  Cieek; 
Juneau  area— including  Juneau.  West  Juneau 

and  Douglas; 
Kenai  area — including  Kenai,  Soldotna, 

Sterling.  Nikiski,  Salamatof,  Kaiifbmsky, 

Kasilof,  and  Clam  Gulch; 
Ketchikan  area — ^including  Ketchikan  City, 

Clover  Pass,  North  Tongass  Highway, 

Ketchikan  East.  Mountain  Pass,  Herring 

Cove,  Saxman  East,  and  parts  of  Pennock 

Island; 
Municipality  of  Anchtnage; 
Seward  area — including  Seward  and  Moose 

Pass;  Valdez;  and 
Wasilla  area — including  Palmer,  Wasilla. 

Sutton.  Big  Lalce.  Houston,  and 

Bodenberg  Butte. 


(2)  Maps  delineeting  the  boundaries 
of  non-rural  areas  listed  in  paragraph 
(aHl)  of  this  section  are  available  from 
the  U.S.  Fish  and  Wildlife  Service. 

(b)  [Reserved] 

..24    Customary  and  tradMonal 


ctetermliiaOona. 

(a)  Rural  Alaska  residents  of  the  listed 
communities  and  areas  have  been 
determined  to  have  customary  and 
traditional  subsistence  use  of  the 
specified  species  on  Federal  public 
lands  in  the  specified  areas.  When  there 
is  a  determination  for  specific 
communities  or  areas  of  residence  in  a 
Unit,  all  other  communities  not  listed 
for  that  species  in  that  Unit  have  no 
Federal  subsistence  for  that  species  in 
that  Unit  If  no  determination  has  been 
made  for  a  species  in  a  Unit,  all  rural 
Alaska  residents  are  eligible  to  harvest 
fish  or  wildlife  under  this  part 
(1)  Wildlife  determinations. 


Area 


Unil1(0 


1(A) 

1(B) 

1(Q  

1(D)  

1(A) 

1(B) 

1(C) 

1(D)  

1(B) 

1(C)  

1(B) 

1(C)  Bernard  Bay 

1(D)  ...... 

Unit  2 


Species 


Black  Bear  . 
Brown  Bear 


Broiwn 


Brown  Bear 

Brown  Bear 

Doar 

Oaer 


uenrnwiSBOn 


Deer  .. 
Goat  ... 
Goal  ... 
Moose 


Brown  Bear 


3,  WrangeH  and  MNkof  Islands 
Unit  4 


Unit  5  ..... 

5  

5  

5  

Untt6(A) 


Brown  Bear 
Deer 


Goat 


6,  Remainder, 

6 

6(C)  and  (D)  „ 

6  

6 


umt  7 

7  

7,  Brown  Mountain  hunt  area  '.  I  Goal 


BlackBew  . 
Brown  Bear 

Deer 

Moose  . ... 

Black  Bear  . 

Black  Bev  .. 
Brown  Bear  . 

Goat 

Mooee 

V¥0n 


Brown  Bear 
Caribou  


Riwalresidents  of  Unit  1(0  and  Haines.  Gustavua.  Klulcwan.  and 
Hoonah. 

Rural  residents  of  Unit  1(A)  except  no  subsistence  for  residents  of 
Hyder. 

Rural  residents  of  Unit  1(A),  Petersburg,  and  WrangeM,  except  no 
subsisteoce  tor  residents  ol  HytJer. 

Rural  residents  of  Unit  1(C),  Haines,  Hoonah,  Klukwan,  Skagway  and 
WrangeH,  except  no  subsistence  for  residents  of  Gustavus. 

Resklenlsof  1(D). 

Rural  residents  of  1(A)  and  2. 

Rural  residents  of  Unit  1(A),  residents  of  1(B).  2  and  3. 

Rural  residents  of  1(C)  and  (0),  and  residents  of  Hoonah  and  Guste- 
vus. 

^to  Federal  subsistence  prioriiy. 

Rural  residenis  of  Units  1(B)  and  3. 

Rasklents  of  Haines,  Klukwwt,  and  Hoonaii. 

Rural  residents  of  Units  1, 2,  3.  and  4. 

No  Federal  subsistenoe  priority. 

Residents  of  Unit  1(D). 

hk)  Federal  subsisience  priority. 

Rural  residents  of  Unit  1(>^  and  reskients  of  Units  2  and  3. 

Rasktents  of  Unit  1(B)  and  3,  and  residents  of  Port  Alexmder.  Port 
Protection,  PL  Baker,  and  Meyer's  Chuck. 

Rural  resklents  of  Units  1(B),  2,  and  3. 

Rasktents  of  Unit  4  and  K^ce, 

Resklents  of  Unit  4  and  rasktents  of  Kake,  Gustavus.  Haines.  Peters- 
burg, PL  Baker.  lOukwan,  Port  Prolectton,  Wrangell,  and  Yakutal 

ResWents  of  Sitka.  Hoonah,  Tenakee,  Pefcm.  Funler  Bay.  Anoooa 
Port  Alexander,  and  Blin  Cove. 

Resklents  of  Unit  5(A). 
Residents  of  YakutaL 
Resklents  of  YakutaL 
Resklenis  of  Unit  5<A). 

Resktents  of  YakUat  and  reskienls  of  6(C)  and  6(D).  except  no  sub- 
sistence for  Whittier. 
ResWents  of  Unit  6(C)  and  6(0),  except  no  subsistence  tor  Whittier. 
No  Federal  subsistence  priority. 
Rural  residents  of  Unit  6(C)  and  (D). 
No  Federal  sutnistence  priority. 

Residents  of  Units  6.  9,  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents ol  Chidoloon  and  16-26. 
No  Federal  subsistence  priority. 
No  Federal  subsistence  priority. 
Resktents  of  Port  Graham  and  English  Bay. 
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Are* 


7.  that  portion  draining  into  Kings 
Bay. 

7,  Ramaindaf 

7  

Unit  8 - 


8  

O   ••••■■•«•••••■•••••••••■•■••••••• 

8  — 

Unit  9(0) 

9<A)and(B) 

9(A).  (C)  and  (0) 

9(B) 

9(E) 


(B) 


Spadaa 


Sheep  ..„ 

Brown  Bear 


Ek... 

Goal 

Bison 

Black 

Brown 

Brown 


9(A) 
9(C)  .. 
9(D)  .. 
9(E)... 


9(A).  (B).  (Q  and  (E) 

9(D)  

9(B) 


9.  Remamdar . 
9  


9<A).  (B).  (C).  &  (E)  .... 
Unit  lOUnimakMand 

10,  Remainder 

10  


Caribou 
Caribou 
Caribou 
CarixM 


Determination 


Sttaap. 
Shaap. 


UnNIl 
11  


1 1 .  north  ot  the  Sanlord  Rivar 

11,  ramaindar 

1 1  - 

11.  north  o(  the  Sanford  Rivar 

11,  ramaindaf 

1 1.  north  o<  the  Santord  Rivar 


11. 


Caribou  ... 
Caribou  -. 
WoN „. 


Bison 

Brown  Bear 
Cwlbou  


Cwibou 
Goal 


Shaap 


Shaap 


1 1  

1 1  ._ ~ 

1 1  . ~ 

UnM  12 ~ 

12  - 

12,  South  ol  a  Ina  from  Noyas 

ktountain,  southeast  of  the  con- 
lluerwe  o(  Taiachunda  Creelt  to 
riabaana  River. 
12.  Eaal  c*  the  Nabeana  River  and 
Nabaana  Qiaciar.  south  ol  the 
WMar  Trail  from  Pickerel  Lake 
to  the  Canadian  Border. 


Grouse  (Spruce,  Blue.  Rulled 

Sharp-taiiled). 
Ptarmigw)     (Rock.     WWow 

White  talad). 


and 


Caribou 


Mooaa 


Residents  of  Chenega  Bay  and  Tatitiek. 

No  Federal  subsistence  priorlly. 
No  Federal  subsistence  priority. 
Residents  of  OM  Harbor,  Akhiok.  Larsen  Bay,  Karluk.  Ouzinkie,  and 

PortLions. 
ResMams  of  Unit  8. 
Residents  of  Unit  8. 
No  Fedaral  subaiatonce  priority. 

No  Federal  subsistence  priority.  

Residents  of  Units  9(A)  and  (B).  and  17(Ar  (B).  and  (C). 

No  Federal  subsistence  priority. 

Resklsnls  of  Unit  9(B).  ^   „4  «^ 

Resklsnts  of  Chignik  Lake.  Egaglk.  Ivanof  Bay.  PenyvKe,  and  Port 

Residents  of  Units  9(B),  9(C)  and  17. 

Residents  of  Units  9(B),  9(C).  17  and  rasMatte  of  EgagiL 

Residents  of  Unit  9(D),  and  reaidants  of  Fataa  Pass. 

Resklanis  of  Units  9(B),  (C).  (E).  17.  and  resklents  of  Nelson  Lagoon 

and  Sand  Potfit. 
Resklents  of  Unit  9(A),  (B),  (C)  and  (E). 
No  Federal  subsistence  priority. 
ResKlents  ol  lliamna,  Newhalen,  Nondalton,  Pedro  Bay.  and  Port 

Alsworth. 
No  determination. 
Resklants  of  Units  6,  9.  10  (Unimsk  Island  only).  11-13  and  the  rsai- 

dania  of  Chnkakxxi  and  16-26. 
naaidantB  ol  Units  9(A),  (B).  (C).  (E).  and  17. 
ReaUama  ol  Falsa  Pass. 
No  determination. 
Resklents  of  Units  8.  9,  10  (Unlmak  laiand  only).  11-13.and  the  raai- 

dents  of  Chickakwn  and  16-26. 
No  Federal  subsistence  priority. 
No  FedersI  subsistence  priority. 
Resklents  of  Units  11.  12.  and  13  (A)-(D)  and  tha  resklents  ol 

Chickakjon  and  Dot  Lake. 
RMklents   of    Unks    11    and    13   (AMD)   and  ttw   raaktarM   ol 

Chickakxm. 
Reaklants  ol  Unit  11  and  the  raaklents  of  Chitku.  Chistochina,  Cap- 
per Canlar.  Gakona,  Gukwia,  Mantasta  Lake.  Taziina.  Tonsina. 

WKl  Dot  Lake, 
naaklanti  of  Units  11.  12.  and  13  (AND)  and  the  resklants  of 

Chk*atoon  and  Dot  Lake.  _^ 

naaklaiili  ol  Unk  11  «kl  Unil  13  (A)-(D)  and  the  resklents  of 

Cv1ICKSl00fl> 

naakJanti  ol  Unit  12  and  tha  cenwnunilias  and  areas  ol  Chistochkia. 
CMHna.  Copper  Canlar.  Dot  L*e.  Gakona.  Glannaton,  Quicana. 
Kenny  Lrita;  Manlatfa  L^m.  Stow.  McCarthy/Soulh  WrangaN/ 
Sou»  Pwk.  Tazma  and  Tonakia;  Raaklents  atong  the  Nabeana 
Road— MIspoat  0-S6  (Nabaana  Ro«D.  and  resklents  atong  the 
McC«»yRoad    Miepoat  0-62  (McCarthy  Road).  _^_^ 

Resklents  of  the  communities  and  area*  ol  CNaana.  Chiatochina. 
Chitina.  Copper  Center.  Dot  Lake,  Gakona.  Glannallan.  Qulona. 
Kenny  Ltfce.  Mentasta  Lake.  Slana.  McCarthy/South  WrangaW 
South  Park.  Tazina  anH  Tonsma;  Resklanis  atong  the  Tok 
Cuttolf  Mlapost  79-110  (IManlasta  Paaa).  resklanis  atong 
Nabeana  Road  MMaport  0-46  (Nabaana  Road),  and 
tfong  the  McCarthy  Road    Miapost  0-62  (McCarthy  Road). 

Reeklents  ol  Units  6,  9.  10  (Unknak  laiand  only).  11-13  and  the 
dents  ol  Chkicatoon  and  16-26. 

Resklantsol  Units  11.  12.  13  snd  the  resklsnls  ol  Chkdcatoon.  15. 16. 
20(D).  22  and  23. 

Reaklants  of  Units  11. 12. 13  and  the  resklents  ol  Chkicatoon.  15. 16. 
20(D),  22  and  23. 

Reaklants  of  Unit  12  and  Dot  Lake.  f. 

Retfdanis  of  Unk  12  wid  resklents  of  Dot  Lake  and  Mantaata  Lake. 

RaaManls  of  Unk  1 1  north  ol  62nd  parallel  (exctodtog  North  Siana 
Itomentorl  and  South  Sl«w  Homestead);  and  reaklants  of  Unit  12. 
13  (A)-(D)  and  the  resklents  of  Chckatoon  and  resWenta  of  Dc« 
Lake. 

Reaklants  of  Unit  12. 
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Area 


12. 
12 
12 


Unit  13. 
13 

13(E)  „. 


13(D)  ....> 

13(A).  (B).  and  (D) 
13(C)  .......».»•—..... 


Spedes 

f^^JV^n         ■•••^•••■■VS  ■«•«•••••■• 

Sheep  

Wolf  .....«..^....^..........„ 

Brown  Bear  ..._ 

Oiribou  Netohina  Herd 

Ccwttnu  

(aoal 

Moose 

M0086  ....».•■•••••••••«••»••* 


13(E)  _ 
13(D)  . 
13  ...... 


Unit  14(B)  and  (C) 

14 „ 

14(A)  and  (C) 

UnitlS(C) 

15. 

15 

15<0.  Port  Graham  «id 

Bay  hunt  areas. 
15(C).  Saklovia  hunt  area  . 

15  

15 : Z™ 

15 


English 


16 

15  

Unil16 
16(A)  .„ 
16(8)  .„ 

16  . 

Id  •»••••. 

16  


Sheep 
won  .... 


Grouae  (Spruce,  Blue.  Rufled  & 

Sharp-taitod). 
Ptarmigan     (Rock.     WiNow 

Whita4aitod). 
Brown  Bear 

MCM^ 

OviV^^  ■■■■»••••■••••••>•■•>••••■*••■■••., 

^V^^H^K  ^^^^^V     »*■***■«■«■■■■■■■■«««»»■■»»■ 
vNM^K  DV^Hs     ••■  »■■■■»■  •  ••  •  ••••••  •••*•■■. 

Brown  Bear  „._..„ 
(3oal 


Goat 


■W         ••••■•••■••I 


UnR  17 

17(A) 

17(A)  and  (B)  Thoae  porttons  north 
and  waat  of  a  Ine  begkmtog 
from  the  Unit  18  boundary  at  the 
notthwaal  end  of  Nenevok  Lake, 
to  the  aoulttem  point  of  upper 
Togiak  Lake,  and  northeast  to 
the  northern  pokit  of  Nuyakuk 
Lake,  northeast  to  the  pokil 
where  the  Unit  17  boundary 
intersects  the  Shotgun  Hills. 

17(B)  and  (Q 


Grouse  (Spruce.  Blue,  Ruffed  and 

Sharp4ailed). 
Ptamnigan    (Rock.    Wilow    and 

White-ttfled). 

Brown  Bear  .........»».........._..... 

Brown  Bear 


Brown  Bear 
Caribou  


Delerminatton 


Resklents  of  Unit  12  and  resklents  of  Dot  Lake  and  Mentasta  L*a 

Resklents  ol  Unit  12  and  resklents  of  Chistochina  and  Mentasta  Lake. 

Raskjents  of  Units  6.  9,  10  (Unimak  Island  only).  11-13  and  the  resi- 
dents of  ChKkatoon  and  16-26. 

No  Federal  subsistence  priority. 

Resklents  of  Units  11.  13  and  the  resklents  of  Chnkatoon,  and  12 
(atong  Nabeana  Road). 

Resklents  of  McKinley  Village,  and  the  area  atong  the  Parks  Highway 
between  milepost  216  and  239  (eacepl  no  aubaintonce  for  roakkmtu 
of  Denali  Nattonal  Parte  headquwters). 

No  Federal  subsislence  priority. 

Resklents  of  Unit  13  and  the  resklents  of  Chickatoon. 

Resklents  of  Units  12,  13  and  the  resklents  of  Chckatoon  «id  Dot 
Lake. 

Resklents  of  McKinley  Vitage.  and  the  area  atong  the  Pwks  Highway 
between  milepost  216  and  238  (except  no  subsislence  tor  rssklsnls 
ol  OenaK  Nattonal  Parte  headquarters). 

No  Federal  sutMistence  prtority. 

Resklents  of  Units  6,  9,  10  (Unknak  Island  only),  11-13  and  the  resi- 
dents of  Ouckatoon.  and  16-26. 

Resklents  of  Units  11.  13  and  the  residents  of  Onkatoon.  15.  16. 
20(D).  22  &  23. 

Resklents  of  Units  11.  13  and  the  resklents  of  Chickatoon.  15.  16. 
20(D).  22  a  23. 

No  Federal  subsistence  priority. 

No  Federal  subsislence  priority. 

No  Federal  subsislence  priority. 

No  Federal  subsistence  prtority.  . 

Resklents  ol  Port  Graham  and  Nanwaiek  only.  » 

No  Federal  sut>sistence  prtority. 

No  Federal  subsistence  priority. 

Resklents  of  Port  Graham  and  Nwiwalak. 

Resklents  SeMovia  area. 

Resklents  of  HmOcMk.  Nanwaiek.  Port  (Sraham,  wid  SeUovia. 

No  Federal  subsistertoe  priority. 

Resklenis  of  Unit  15. 

Resklents  ol  Unit  15. 

No  Federal  subsisterKe  priority. 

No  Federal  subsistence  prtority. 

No  Federal  subsistence  priortly. 

Resklanis  ol  Unit  16(B). 

No  Federal  subsislence  priority. 

Resklents  of  Units  6.  9,  10  (Unnnsk  Wand  only).  11-13  «id  the  resi- 

denls  of  Chkiotoon.  and  1fr-26. 
Resklente  of  Units  11.  13  and  the  resklents  of  Chtokatoon.  15.  16. 

20(D).  22  and  23. 
naskleniB  of  Units  11.  13  and  Oie  resklents  of  ChKkatoon.  15.  16. 

20(D).  22  and  23. 
Resklents  of  Unks  9(A)  and  (B),  wid  17(A).  (B).  «id  (C). 
Resklents  ol  Unit  17.  and  resklanis  of  (aoodnaws  Bay  and  Platinum. 
Resklents  of  Kwethtok. 


Resklentsof  Unit  17. 

Resklents  of  Units  9(B).  17  and  resklents  of  Lkne  VdtaQe  and  Stony 
River. 
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Area 


SpeciM 


Determination 


17(A)  and  (B)  Those  portions  north 
arKi  west  ol  a  line  beginning 
from  the  Unit  18  boundary  at  the 
northwest  end  ol  Nenevok  Lake; 
to  the  souttwm  point  ol  upper 
TogMc  Lake,  and  northeMt  to 
the  northern  point  of  Nuyalcuk 
northeast  to  the  poM 
the  Unit  17  txwridary 
Intoraects  the  Shotgun  Hills. 

17(A)  arxl  (B)  Those  portions  north 
arxl  west  ol  a  line  t>eginning 
Irom  the  Unit  18  boundwy  at  the 
northwest  end  of  Nenevok  Lake, 
to  the  southern  point  of  upper 
Togiak  Lake,  and  northeast  to 
the  northern  point  of  Nuyakuk 
northeast  to  the  poM 
the  Unit  17  txMjridary 
Marssctatfie  Shotgun  HHIa. 

17(A) „ 

17(B)  and  (C)  

17  

UpN  18 « 

18  „ 

IS  


CahtMu 


Mooee 


ia.  North  of  the  Yukon  River 


18,  Remairxler , 


18.  that  portion  of  the  Yukon  River 
drainage  upatieam  of  Runian 
Miaaton  and  that  portion  of  ttw 
Kmkokwim  River  dralrtage  up- 
atraam  of.  twt  not  incfcjding  the 
TuUiaak  River  dralnaoa.. 

18,  remainder  ....„„. „ „ 

18  ......... .„„...„„..„.„„_ 


Unit  19(Q.  (O) 
19(A) .-.. 


19(0 
19(0) 


ia(A)  «td  (B) 

19(C)  -... 

10(D)  

19(A) 


(B) 


19(C) 
19(D) 


Black  Bear 


Brown  Bear 


CartKW    (KIRmck    cartXM 
only). 


Caribou   (except   Kilbuck  cartoou 
herd). 


Caribou   (( 


Kitouck  cwfbou 


Brown 
Brown 
Brown 

CarttXMj 

Caitxxi 
Caiiiou 


Reaklents  of  Kwathluk. 


neaKjerns  or  KwemiuK. 


Reaklents  of  Unit  17  and  resktents  of  Goodnews  Bay  arxJ  Platinum: 
however,  no  subaiaterwe  tor  resktonti  of  Akiachak.  Akiak  and 
Quinhagak. 

Raskjants  of  Unit  17.  and  resklents  of  Nondalton.  Lavetock. 
Ooodr>ews  Bay  and  Platinum. 

naaidanu  of  Units  6.  9.  10  (UnimA  Island  only),  11-13  and  the  raa^ 
dania  of  Chnkatoon.  and  18-26. 

naaidenm  of  Units  9(A).  (B).  (Q.  (E),  and  17. 

naakientB  ol  Unit  18,  reaUanla  of  Unit  19(A)  IMng  downstream  of  the 
Hotokuk  River,  and  raaWanta  of  Chuathbakrit,  Aniak.  Lower 
Katakag.  Holy  Croaa,  Stabbina.  SL  Mtohaal.  and  Togiak. 

naektonf  of  AMMhak.  AMak.  Eak.  Goodnews  Bay,  Kwethk*.  KM.  VI- 
lage.  NapaaMak.  Plattnum,  Quinhagak.  SL  Mar/s.  and  TukAsak. 

MTERHM  DETERMINATION  BY  FEDERAL  SUBSISTENCE  BOARD 
(12/18^1):  residents  ol  TuKjksak.  AMak.  AUmdwk,  Kwethluk.  Beth- 
el. Oscarville.  Napaakiak.  Na^Mkiak.  Kaaigkjk,  Atmanthtoak. 
Nunapitohuk,  TuntutKak.  Eek.  Quinhagak.  Goodr>ews  Bay.  Platinum, 
Togii^  and  Twin  Hilis. 

neaktenta  ol  Alakanuk.  Andreifaky.  Chevok.  Emmonak.  Hooper  Bay. 
KcMk,  Kwelhkjk.  Marahai.  Mountain  Vlage.  Piot  Station.  PNka'a 
Point.  Ruaaian  Miaaton.  St  Mwya.  St  Mtohaei.  Scammon  Bay, 
Shekion  Point,  «id  Stabbina. 

iiesiaenu  oi  fvwemwK. 

Resklents  of  Unit  18  and  reskJanls  of  Upper  Kalakm.  Lower  K^Aag. 
Aniak.  and  Chualhbatok. 


Raaidanii  of  Unit  18  and  raaidents  of  Upper  Kalakag  and  Lower 


No  Federal  subaiatorKse  prtorHy. 

nasktanti  of  Units  6.  9.  10  (Unimak  Island  only).  11-13  «id  the  raai- 

dento  ol  CNokatoon  and  1«-26. 
rm>  rmMtm  SUDWSlBnM  pnOniy. 

naiidentt  of  Unit  19(A).  (D).  and  Reaidenis  of  Tutokaak,  Lower 

Ktf8ki«  and  Kwethkjk. 
Reeidents  of  Kwethluk. 
No  Federal  nubeialorKO  prtorHy. 
Reaktonis  ol  Unit  19(A)  and  (D),  and  reatoents  of  Tukisak  and  Lower 

Kalakag. 
Resklents  of  Unit  19(A)  wid  (B)  and  Kwelhtok;  and  resklents  of  UnN 

18  in  Kuskokwim  Drainaoa  and  Kuakokwim  Bay  during  ttw  winter 


naaidanta  of  Uni  19(C).  and  raaklants  of  Ume  VMage,  McQrath, 

NtaW,  and  Teida. 
Raaklanta  ol  Unk  19(D).  and  reeklenis  ol  Ume  ViNaoe.  Sleetmute  wtd 

Stony  River. 
flesklentD  of  Unit  18  wittun  Kuskokwim  River  drainage  t4)etraam  tram 

WKJ  inckJdtog  the  Johnaon  River,  and  Unit  19. 
naaklents  of  Unit  19. 
Reeklents  of  Unit  19  and  reaklants  of  L^ce  Minchumina. 
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Area 


19 


Unit  20(0) 

20(E) 

20(F) „ 

20(A).    (C)    (Delia.    Yaneit. 

20(C)  herds)  and  (0). 
20(0)  and  20(E)  


and 


20(A) 


20(B) 
20(B) 

2(KC) 


20(D) 
20(F) 
20(F) 
20, 


20(0)  


Spades 


Wolf 


Bison  .» 

Black  Bear  . 
Brown  Bear 
Brown  Bear 
CariiXHj  


Caribou  4044lle  Herd 
Mooee 


Moose 
Mooee 


Unit  21 
21  , 


21(A)  Mid  (E)  „. 
21(A) 


21(B)  and  (C) 

21(0)  

21(E) 

21  


Unit  22(A) 

22(B) 

22(C),  (0), 

22  

22(A) 


22,  Remainder. 


22  

22(B) ... 
22(C)  .. 
22(0) 
22(E) 
22  


(E) 


Mooee 

Mooee 
Wolf .... 
Wolf .... 


Grouae  (Spruce,  Btoe,  Rufled  and 

Sharp-tailed). 
Ptarmigan     (Rock.     WiHow    and 

White-tailed). 

Brown  Beer 

CaritXM,  Westem  Arctk:  CaritxHJ 

Herd  only. 
Caribou  

Moose  

Mooee  

*ww\^^OV     >••••••••••••»•••••*■•«•■»••■•■•■■■••■»■>•• 

•WVCH7     ■•>■•■•••»••*••••■■«»■■•■•••••■■••»•>»«•••• 


22 


22 


Unit  23 
23  . 


23 


BlackBear  . 
BlackBear  . 
BlackBeer  . 
Brown  Bear 
CaritxMi  


CarttxMi 


Moose  . 

Muskox 

Muskox 

Muakox 

Muakox 

Wolf 


Brouae  (Spruce,  Blue,  Ruffed  and 

Sharp-tailed). 
Ptarmigan    (Rock.    WiNow    and 

White-tailed). 

Brown  Bear 

Cartoou „. ...... 


Mooae 


Oeterminatton 


16, 
16. 


Residents  of  Units  6,  9,  10  (Unimak  Island  only).  1 1-13  and  the  resi- 
dents of  Chickaloon  and  16-26. 

No  Federal  subsistence  priority. 

Resklents  of  Unit  20(F)  and  residents  of  Stevens  Village  and  Manley. 

Resklents  of  Unit  12  and  Dot  Lake. 

Resklents  of  Unit  20(F)  and  resklents  of  Stevens  Village  and  Mwlay. 

No  determinatton,  except  no  subsistence  tor  resklents  ol  househokls 
of  the  Oenali  Nattonal  Park  Headquarters. 

Resklents  of  Unit  12  north  of  WrangeU  Park-Preserve,  mral  residents 
of  20(D)  and  residents  of  20(E). 

Resklents  of  Gantwell,  Minto.  and  Nenana.  McKinley  Village,  the  area 
atong  the  Parks  Highway  between  mieposts  216  and  239.  except 
no  sut>sistence  for  resklents  of  househokls  of  the  Dentf  Nattonal 
Park  Headquarters. 

Minto  Flats  Management  Area— residents  of  Minto  and  Nenana. 

Remainder— nval  reaklents  of  Unit  20(B).  and  resklenis  of  Nenana 
andTanana. 

Rural  resklents  of  Unit  20(0  (except  that  portk>n  within  Oenali  Na- 
ttonal Park  and  Presenre  and  that  portk>n  east  of  the  Teklaraka 
River),  and  resklents  of  CantweH,  Manley.  Minto,  Nenana.  the 
Parks  Highway  from  milepoet  300-309.  Nikolai.  Twiwia.  Teikla. 
McKinley  Village,  and  the  area  atong  the  Parks  Highway  between 
mitoposts  216  and  239.  Ho  subsistence  tor  resklents  ol  househokls 
of  the  Oenali  Natnnai  Park  Headquarters. 

Rural  resklents  of  Unit  20(0)  and  resklents  of  Tanacross. 

Honklonta  of  Unit  20(F),  Manley.  Mtoto  and  Stevens  Village. 

Reaklents  of  Unit  20(F)  and  reaklents  of  Stevens  VHIage  and  Manley. 

Resklents  of  Units  6,  9,  10  (Unknak  Island  only),  1 1 -13  and  the 
dents  of  Chwkatoon  and  16-26. 

Resklents  of  Units  11,  13  and  the  resklents  of  Chckatoon.  15, 
20(0),  22  and  23. 

Resklents  of  Units  11.  13  and  the  resklents  of  Chckatoon,  15, 
20(0),  22  and  23. 

Rural  resklents  of  Unit  21  and  23. 

Resklents  of  Unit  21(0)  west  of  the  Koyukuk  and  Yukon  Rivers,  and 
resklents  of  23  and  24. 

Resklents  of  Unit  21(A)  and  Aniak.  Chuathbatok.  Crooked  Creek. 
Grayling,  Holy  Croes,  McGrath,  Shageluk  and  Takotna. 

Resklents  of  Unit  21(A),  (E),  Takotna,  McGratti,  Aniak  md  Crooked 
Creek. 

Resklents  of  Unit  21(B)  and  (C).  resklents  of  Tanana  md  Galena. 

Resklents  of  Untt  21(0),  and  resklents  of  Huslia  and  Ruby. 

Resklents  of  Unit  21(E)  and  resklents  of  Russian  Miaaton. 

Resklents  of  Units  6,  9,  10  (Unknak  Island  only),  11-13  and  the  resi- 
dents of  Chckatoon,  and  16-26. 

Resklents  of  Untt  22(A)  and  Koyuk. 

Resklents  of  Untt  22(B). 

No  Federal  sut>sistenoe  prtorlty. 

Resklents  of  Untt  22 

Resklents  of  Untt  21(D)  west  of  the  Koyukuk  and  Yiton  Rivers,  wid 
resklents  of  Units  22  (except  resklents  of  St.  Lawrence  Island),  23, 
24,  and  resklents  of  KotNk.  Emmonak,  Hooper  Bay.  Scanwnon  Bay. 
Chevak.  Marshall,  Mountain  Village,  Pitol  Statkxi,  Pttka's  Point. 
Russian  Misston.  SL  Marys  Shekion  Point,  and  Alakanuk. 

Resklents  of  Untt  21(D)  west  of  the  Koyukuk  and  Yukon  Rivers,  and 
resklents  of  Untts  22  (except  resklents  of  SL  Lawrence  Island).  23, 
24. 

Resklents  of  Untt  22. 

Resklents  of  Untt  22(B). 

Resklents  of  Untt  22(C). 

Resklents  of  Untt  22(0)  excluding  St.  Lawrence  Island. 

Resklent  of  Untt  22(E)  exdudtog  UtUe  Otomede  Island. 

Resklents  of  Untts  23.  22.  21(0)  north  and  west  of  the  Yukon  River, 
and  residents  of  KoUik. 

Resklents  of  Untts  11.  13  and  the  resklents  of  Chckatoon.  15.  16. 
20(0),  22  and  23. 

Resklents  of  Untts  11,  13  and  the  resklents  of  Chickatoon.  15.  16. 
20(0).  22  and  23. 

Rural  reaklents  of  Untts  21  and  23. 

Resklents  of  Untt  21  (D)  west  of  the  Koyukuk  and  Yukon  Rivers,  resi- 
dents of  Galena,  and  resklents  of  Units  22.  23.  24  tockidtog  resi- 
dents of  Wiseman  but  not  irxduding  other  resklents  of  the  Dalton 
Highway  Corridor  Management  Area,  and  26(A). 

Resklents  of  Untt  23. 
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Area 


9p<H;^>t 


Determination 


23  South  ot  Kotzabue  Sotind 
waal    ot    and     including 
BucMand  River  drainage. 

23.  Remaindar 

23  - 

d9    •«■•*«•••••••■••••• 


Muitox 


SIW8p  . 


23 
23 


Unit  24,  that  portion  south  of  Cari- 
txMJ  Mountain,  and  within  tt>e 
public  lands  composing  or  imma- 
dMi^atlBcent  to  Ihe  DaWoo 
Highwey  Corridor  ManaBainenl. 

24,  remainder 

24,  that  portion  south  at  Caribou 
Mountain,  and  within  the  public 
lands  composing  or  Immediately 
adjacent  to  the  Dalton  l-lighway 
Corridor  Management  Area. 

24,  remainder y.„........... 


Grouae  (Spruce.  Blue.  Ruffed  and 

Sharp-tailed). 
Ptarmigan     (Rock.     Willow     and 

White-tailed). 
Black  Bear  


M 


24 
94 

24 


Unit  25(D) 

25(D)  

25,  remainder 

25(A) .„ 

25(D)  West 

25(D),  Rentainder . 
25(A) 


25(B)  and  (C) 

25(D)  

25,  remainder  . 

Unit  26 

26(A) _... 

26(B) 

26(C)  „. 

26  

26(A) 


26(B) 

26(A) 

26(B). 

26(C) 


26 


Black  Bear  . 
Brown  Bear 

Brown  Bear 
Ceribou  


Shesp 


Black  Bear  . 
Brown  Bear 
Brown  Bear 

MoOM  . .. 

MnriMi 


Sheep 
Sheep 


Brown  Beer 

Caribou  

Ceribou  

Caribou  

Mooae  ......... 

MuakOK 


Muskox 

Muakox 

Sheep.. 

Sheep.. 

Sheep.. 


won 


neeldents  of  Unit  23  South  of  Kotzabue  Sound  and  west  of  and  ir>- 
duding  the  BucMand  River  drainage. 


of  Unit  23  east  and  north  of  the  BucMand  River  drainage, 
of  Unit  23  north  of  the  Arctic  Circle, 
of  Units  6,  9.  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chickakx>n,  and  16-26. 
Resklent  of  Units  11.  13  and  the  residents  of  Chickakxm,  15.  16. 

20(D).  22  and  23. 
ReskJents  of  Units  11.  13  and  the  resktents  of  Chk:kak>on,  15,  16. 

20(D).  22  and  23. 
Residents  of  Stevens  ViHage  and  residents  of  Unit  24  and  Wiseman, 
but  not  including  any  ottier  resklents  of  ttie  Dalton  Highway  Cor- 
ridor I4anagement  Areeu 


neahlenti  of  Unit  24  and  Wiseman,  txjt  not  iiwiuding  any  other  resi- 
dinls  of  the  Detton  Highway  Corridor  Management  Area. 

ReMents  of  Stevem  VIHage  and  residents  of  Unit  24  and  Wiseman, 
txjt  not  including  any  other  residents  of  tt>e  Dalton  Higtiway  Cor- 
ridor Managemerrt  Area. 


Reskjents  of  Unit  24  including  Wiseman,  but  not  induding  any  other 
resklents  of  the  Dalton  Highway  Corridor  Management  Area 

nasMenta  of  Unit  24  including  Wiseman,  txjt  not  Induding  any  other 
resUertts  of  the  Dalton  Higtiway  Corridor  Management  Area:  resi- 
dents of  Galena.  Kotxik.  Koyukuk.  Stevens  Villege.  and  Tanana. 

Reeklants  of  Unit  24.  and  residents  of  Koyukuk  and  Galena. 

flertdentj  of  Unit  24  residing  north  of  the  Arctic  Circle  arxj  reskJents 
of  Allakaket,  Alatna,  Hughes,  and  Huslia. 

Resklents  of  Units  6.  9.  10  (Unimak  Island  only).  11-13  and  the  resi- 
dents of  Chkdcakwn  and  16-26. 

Reskjents  of  Unit  25(D). 

Reskjents  of  Unit  25(D). 

Ho  Federal  sut>sistence  priority. 

neeldents  of  Unit  25(A)  and  25(D). 

neaidentB  of  Beaver.  Birch  Creek  and  Stevens  Vlage. 

flertdents  of  Remainder  of  Unit  25. 

neaMenta  of  Arctk:  Village,  Chalkytsik,  Fort  Yukon.  Kaktovik  and 
Venelie. 

No  Federal  subsistence  prtorily. 

ResMents  of  Unit  25(0). 

Resklents  of  Units  6.  9,  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chlckaloon  aixj  1 6-26. 

Residents  ot  Unit  26  (except  the  Paidhoe  Bay-Deadhorse  Industrial 
Complex)  and  residents  of  Anaktuvuk  Pass  arxj  Point  Hope. 

neeMartta  of  Unit  26  and  the  reskJents  of  Anaktuvuk  Pass  and  Point 
Hope. 

neeidenta  of  Unit  26  and  the  resklents  of  Anaktuvuk  Pass,  Point 
Hope,  and  Wiseman. 

neafciintj  of  Unit  36  and  the  resklents  of  Anaktuvuk  Pass  and  Point 
Hope. 

Resklents  of  Unit  26  (except  the  Prudhoe  Bay-Oeadhorse  Industrial 
Ckxnplex)  and  resklents  of  Point  Hope  and  Anaktuvuk  Pass. 

Resklents  of  Anaktuvuk  Pass.  Atqasuk.  Barrow,  Nuk^sut.  Point  Hope. 
Point  Lay.  and  Wainwrlght. 

Resktonts  of  Anaktuvuk  Pass.  Nuk)sut.  and  Kaktovic 

Residents  of  Kaktovik. 

ReekJents  of  Unit  26,  Anaktuvuk  Pass,  and  Point  Hope. 

ReMsnts  of  Anaktuvuk  Pass.  Point  Hope,  and  Wiseman. 

ReskJents  of  Unit  26.  Arcti  Village.  Chalkytsik,  Fort  Yukon,  Point 
Hope.  arKJ  Venetie. 

ReskJents  of  Units  6.  9.  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chk:kakx)n  and  16-26. 


(2)  Fish  and  shellfish  determinations. 
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Aree 


KOTZEBUE-f^ORTHERN  AREA— 
^k>rthem  DistncL 

Kotzebue  District 

NORTON  SOUND-PORT  CLAR- 
ENCE AREA. 

YUKON  AREA 


KUSKOKWIM  AREA 


Waters  adjacent  to  the  western- 
most tip  of  the  Naskonant  Penin- 
sula and  the  tenninus  of  the 
Ishowk  River  and  around 
Nunivifc  Island. 

BRISTOL  BAY  AREA— Nushagak 
District,  indudhig  drainages  flow- 
ing toito  the  dMrict. 

Naknek-KvKhek  District— l^aknek 
River  drainage. 

Naknek-Kvtehek  District— lltenna- 
Lake  Oaik  drainage. 

Togiak  District,  including  drainages 
flowing  into  the  dtotricL 

KOCHAK  AREA— except  the  Mtfn- 
land  District,  all  waters  atong  the 
southskto  of  the  Alaska  Penin- 
sula bounded  by  the  latitude  of 
Cape  Douglas  (58*52'  North  lati- 
tude) mklstream  SheMcof  Strait, 
and  west  of  the  k>ngitude  of  the 
souttiem  entrance  of  Kmuya  Bay 
near  Kikikak  Rocks  (57*1 1'22" 
North  latitude,  156*20'30"  W 
tongHude). 

KOOIAK  AREA-except  the 
Semtoi  Islend,  the  North  Main- 
land, and  the  South  Mainland 
Sectons. 

COOK  INLET  AREA— Port  Gra- 
ham  R<rf)diitrict. 

Port  Graham  Subdistrict  and 
KoyuMoMc  SubdistricL 

Tyonek  Subdntrict ......„._. 

PRINCE  WILLIAM  SOUND 
AREA— SoultvWestem  District 
and  (Sreen  Isisnd. 

PRINCE  WILLIAM  SOUND 
AREA— North  of  a  line  from  Por- 
cupine Pokit  to  Granite  Point, 
and  south  of  a  line  from  PHoint 
Lowe  to  Tongue  Point. 

YAKUTAT  AREA— Freshwater  up- 
stream from  the  terminus  of 
straems  and  rivers  of  the  Yaku- 
tat  Area  from  ttie  Doame  River 
to  the  Tsiu  River. 

Freshwater  upstream  from  ttie  ter- 
mmus  of  streams  artd  rivers  of 
the  Yakutsrt  Area  from  the 
Doeme  River  to  Point  Meriby.       I 


Species 


Alfish 


Salmon,  sheelish.  chsr 

Salmon  .... _ „„. 

Seknon  

Yukon  River  Fal  chum  salmon  

Freshwater  Wish  species,  incKidhig 
sheefish,  wtiitefish,  lamprey, 
burbot,  sucker,  grayling,  pice. 
Cher,  and  blackfish. 


Rainbow  trout 
recmc  cod  _.. 


Herring  and  herring  roe 


Salmon  and  other  freshwater  fish 

Salmon  and  other  freshwater  fish 
Salmon  and  other  freshweter  fish 
Salmon  and  other  freshwater  fish 

OBniiOii  ........................................ 


King  crab . 


DolyVsiden 

Salmon 

Salmon 

SakiKX)  »...».. 

Salmon „.. 

Saknon 


OoBy  Varden  char,  steeihead  trout, 
andsmelL 


Dotorminatton 


Resklenls  o(  the  Northern  District,  except  for  thoee  domkJed  ki  State 

of  Aleska  Unit  26-B. 
Resktents  of  the  Kotzebue  District 
fteaktents  of  the  Norton  Sound-Port  cadence  Arse. 

Resklents  of  the  Yukon  Area,  induding  the  community  of  Stebbins. 
Resklents  of  ttie  Yukon  River  dranage.  inckidkig  the  comnrtunities  of 

Stebbins.  Scammon  Bay.  Hooper  Bay.  and  Chevak. 
Resktonts  of  the  Yukon  Aree.v 


Resklents  of  the  Kuskokwim  Area,  mcepi  Aose  persons  leaking  on 

the  United  States  military  instaltatton  tocaled  on  Cape  Newenhvn, 

Sperevohn  USAF6.  and  Tatalina  USAFB. 
Resklents    of   the   communities   of   Quinhagak,    Goodnews    Bay. 

Kwethluk,  Eek,  Akiachak,  Akiak,  and  Platinum. 
Resklents  of  the  communities  ot  Chevsk.  Newtek,  Tununak.  Toksook 

Bay.    Nightmute.    Chetomak.    Kipnuk,    Mekoryuk.    KwigMkigok. 

Kongiganak.  Eek.  arxl  Tuntutolak. 
Reskterrts  within  20  miles  ot  the  cosst  between  the  westernmost  tip  of 

the  Naskonant  Peninsula  and  the  terminus  of  the  Ishowk  River  and 

on  Nunivak  Islarxl. 


Resklents  of  the  Nushagak  District  and  freshwater  drain^jes  ttowing 
into  the  distrid. 

Resklents  of  the  Naknek  and  Kvichek  River  drainages. 

nosktonto  of  the  IKamna-Lake  Cl«k  drainege. 

Resklents  of  the  Togiak  District,  freshwater  drainages  Itowing  into  the 

distrid.  and  the  community  of  Manokotak. 
Resklents  ot  the  Kodiak  Island  Borough,  except  those  reskfing  on  the 

Kodiak  Coast  (auaid  Base. 


rtesldents  of  the  Kodtek  islend  Borough  except  those  residents  on  the 
Kodiak  Coast  Guard  base. 


Resklents  of  Pori  Graham  and  English  Bay. 
Resklents  of  Port  Graham  and  English  Bay. 

Resklento  of  the  vilage  of  Tyonek. 

(Resklents  of  the  Southwestern  Distrwt  whwh  is  meinland  waters  from 
the  outer  point  on  the  north  shore  of  (aianite  Bay  to  Ope  FairMd. 
and  Knight  Islwid,  Chenega  Island,  Bakibridge  Island,  Evans  Is- 
land, Ekington  Island,  Latouche  Island  and  adjacent  islsnds. 

Resklents  of  the  vitt^es  of  Tatitlek  and  Enamw. 


Resklents  of  the  area  east  of  Yakutal  Bay,  kwkjdkig  the  islands  wWrin 
Yakutat  Bay,  M^t  of  the  Sttuk  River  dranage,  and  south  of  and  k>- 
dudkig  Knight  Islend. 


Resklents  of  the  area  east  of  Yakutat  Bay.  Induding  ttie  islands  wilMn 
Yakutat  Bay,  west  ot  the  Situk  fVver  dranage,  and  south  of  and  k>- 
duding  Knight  Island. 
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ATM 


SOUTH-EASTERN  ALASKA 

AREA— District  1— Section  1-E 
in  «Mlara  of  the  Naha  River  and 
RooMveH  Lagoon. 

District  1— Section  1-F  in  Boca  de 
Quadra  in  waters  of  Sodwye 
Cree((  and  Hugh  Smith  Lake 
within  500  yards  of  tt>e  terminus 
of  Sockeye  Creek. 

District  2— ftorth  of  the  latitude  of 
the  norttiem-niost  tip  of  Chaatrw 
Poirrt  and  west  of  a  line  from  the 
northern-most  tip  of  Chasina 
Point  to  the  eastern-most  tip  of 
Grindall  Isiand  to  the  easterrv 
most  tip  of  the  Kaaaan  Penin- 


Oistrtet  3— Section  3-A  .„... 

District  3— SactkMi  3-8  in 
••at  of  a  Hne  from 
IMefonao  to  Tranquil  Point 


District  3— Ssctton  3-C 
olSartcar 


in 


District   5— North   of  a   line  from 
Point  Barrie  to  BouWer  Point. 


District  9— Sectkm  9-A 


District  9— Section  9-6  north   of 
ttte  lailtuds  of  Swain  Point 


District   10-West  of  a  line 
Pfnia  Point  to  False  Point  Pybus. 

District  12— South  of  a  line  from 
Fishery  Point  to  south  Passage 
Point  and  north  of  the  latitude  of 
Point  Cautkm. 

District  13— Section  13-A  south  of 
the  latihJde  of  Cape  Edward. 

Oislrict  13— Section  13-6  north  of 
the  latitude  of  Redfish  Cape. 

District  13— Sectton  13-C 

District  13— S«:tton  13-C  east  of 
the  tongitude  of  Point  Elizabeth. 


District  14— Sedton  14-B  wKl  14- 
C 

District   15— Chikat   and   Chilkoot 
Rivers. 


Species 


Salmon,  DoMy  Vardsn  char,  trout, 
smelt  and  eulactwn. 


Salmon,  Dolly  Varden  char,  trout, 
amsN  and  eulachon. 


Salmon,  Dolly  Vardsn  chsr.  trout 
smelt  and  eulachon. 


Saknon,  Ooly  Varden  char,  trout, 

smsk  and  sulachon. 
Salmon.  Doly  Vardsn  ctiar,  trout 

■melt  ev)d  eulactwn. 


SakTKin,  OoNy  Varden  char,  trout, 
smelt  and  eulachon. 


Salmon,  Ooly  Vsrdsn  char,  trout, 
smalt  and  sulachon. 

Sahnon,  OoMy  Vardsn  char,  trout 
srrtelt  and  eulachon. 

Saknon,  OoHy  Varden  char,  trout 
amek  and  sulacfwn. 

S^mon.  OoUy  Varden  char,  trout 
amsN  arxl  eulactwn. 

Saknon,  OoNy  Varden  dwr,  trout 
smelt  and  eulachon. 


Saknon,  DoNy  Varden  char,  trout 

smelt  andeulacfwn. 
Saknon,  Ooly  V«dan  char,  trout 

smelt  and  eulactwn. 
Sakran,  OoMy  Varden  char,  trout 

smell  arvl  eulachon. 
Ssknon,  Ooly  Vardsn  char,  trout 

smelt  and  eulachon. 


Saknon,  DoNy  Varden  cttm.  kout 
smelt  arxleulachoa 

Saknon,  Dolly  Varden  cfwr,  trout 
smelt  andeulachoa 


Residents  of  the  City  of  Saxman. 


flesMenta  of  the  City  of  Saxman. 


Resktonts  of  the  City  of  Kasaan  and  in  the  drainage  of  the  southeast- 
em  shore  of  the  Kasaan  Peninsula  west  of  132*20'  W.  tong.  and 
east  of  132°25'W.  long. 


RasUsms  ol  the  townstte  of  Hydaburg. 

(toskJents  of  the  City  of  Kla¥rock  and  on  Prince  of  Wales  Isiand  within 
the  boundaries  of  tt>e  tOawock  Heenya  Corporation  land  hokJmgs 
as  they  exist  in  January  1989,  and  those  residents  of  tt>e  City  of 
Cratg  arxt  on  Prince  of  Wales  Island  within  the  boundaries  of  ttw 
Shan  Seat  Corporatton  land  hoMkigs  as  they  exist  ki  January  1989. 

Resktonts  of  the  City  of  Klawock  and  on  Prince  of  Walas  (aland  within 
the  boundaries  of  ttw  Klawock  Heenya  CorporatkKi  land  hoWings 
as  they  exist  in  January  1989,  and  tttose  resktonts  of  tt>e  City  of 
Craig  arxJ  on  Prince  ol  Walas  Island  within  ttw  boundaries  of  the 
Shan  Seet  Corporatton  land  hokfngs  as  thay  exist  in  January  1989. 

neaktonta  of  the  City  of  Kaka  and  in  Kupraanof  Island  drakwges 
emptytog  into  Keku  Strait  south  of  Pokit  White  and  north  of  the  Por- 
tage Bay  boat  hait>or. 

Resktonts  of  the  City  of  Kake  and  in  Kupreanof  Wand  drakwges 
emptying  into  Keku  Strait  south  of  Pokit  WhNe  and  north  of  the  Por- 
tage Bay  boat  harbor. 

Resktonts  of  the  City  of  Kake  and  in  Kupreanof  Island  drakwges 
•mptytog  into  Keku  Strait  south  of  Pokit  Whtte  and  north  of  the  Por- 
tage Bay  boat  harbor. 

neaktonta  of  the  City  of  Kake  and  ki  Kupreanof  Isiand  dramages 
amptykig  into  Keku  Strait  south  of  PokH  White  and  north  of  the  Por- 
tage Bay  boat  harbor. 

Resktonts  of  the  City  of  Angoon  and  along  the  wastom  tfwre  of  Ad- 
miralty Island,  north  of  the  latitude  of  Sand  Island,  south  of  the  iat>- 
tude  of  Thayer  Creek,  and  west  of  134*30'  W.  tong..  kwkjdtog 
KiWsnoo  Islsnd. 

Resktonts  of  the  City  of  Borough  of  Sitka  \n  drakwges  whtoh  empty 
kite  Sectton  13-6  north  of  the  latitude  of  Dorothy  Narrows. 

Resktonts  of  the  City  and  Borough  of  SiSca  in  (linages  whkrh  amply 
kite  Sectton  13-B  north  of  the  latitude  of  Dorothy  Narrows. 

neaktonta  of  the  City  and  Borough  of  Sitka  in  drainages  whtoh  empty 
toto  Sectton  13-B  north  of  the  latitude  of  Dorothy  Narrows. 

Raaktonts  of  the  City  of  Angoon  and  atong  the  western  shore  of  Ad- 
mkaky  Islwto  north  of  the  latitude  of  Sand  isiand,  south  of  the  lati- 
tude of  Thayer  Creek,  and  west  of  134*30'  W.  tong..  including 
Killisnoo  Island. 

Resktonts  of  the  Cky  of  Hoonah  and  in  Chicfwgof  Island  dramages  on 
the  eastern  shore  of  Port  Frederick  from  Gartkta  Creek  to  f*oint  So- 
phia. 

Resktonts  west  of  ttw  Hairws  highway  between  Mile  20  and  Mito  24 
and  east  of  ttw  Chilcat  River,  but  not  elsewhere  in  Klukwan:  and, 
those  resktonts  ol  other  areas  of  ttw  city  and  borough  of  Hakws, 
exckjdtog  reaktonta  to  ttw  dratoage  of  Excurston  Inlet 


Subpart  D—8ubaislenceTal(ing  of 
Rah  aftd  Wildlife 

3.  In  subpart  D,  revise  §§ .26  and 

.27  of  36  CFR  part  242  and  50  CFR 


part  1(X)  to  read  as  follows: 


f M    Subelstence  taMnp  of  Wsh. 

(a)  Applicability.  (1)  Regulations  in 
this  section  apply  to  the  taking  of  fish 
or  their  parts  for  subsistence  uses. 

(2)  Fish  may  be  taken  for  subsistence 
uses  at  any  time  by  any  method  unless 


restricted  by  the  subsistence  fishing 

Tlations  found  in  this  section. 
)  Definitions.  The  following 
definitions  shall  apply  to  all  regulations 

contained  in  this  section  and  § .27: 

Abalone  Iron  means  a  flat  device 
which  is  used  for  taking  abalone  and 
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which  is  more  than  one  inch  (24  nun) 
in  width  and  less  than  24  inches  (610 
nun]  in  length,  with  all  prying  edges 
rounded  and  smooth. 

ADP&G  means  the  Alaska  Department 
of  Fish  and  Game. 

y^nc/ior  means  a  device  used  to  hold 
a  salmon  fishing  vessel  or  net  in  a  fixed 
position  relative  to  the  beach;  this 
includes  using  part  of  the  seine  or  lead, 
a  ship's  anchor,  or  being  secured  to 
another  vessel  or  net  that  is  anchored. 

Beach  seine  means  a  floating  net 
which  is  designed  to  surround  fish  and 
is  set  bom  and  hauled  to  the  beach. 

Char  means  the  following  species: 
Arctic  char  [Salvelinus  alpinis);  lake 
trout  (Salvelinus  namaycush);  brook 
trout  (Salvelinus  fontinalis),  and  Dolly 
Varden  [Salvelinus  malma], 

Cmb  means  the  following  species:  red 
king  crab  (Pamlithodes  camshatica); 
blue  king  crab  [Pamlithodes  platypus); 
brown  king  crab  [Lithodes  aequispina); 
Lithodes  couesi;  all  species  of  taimer  or 
snow  crab  [Chionoecetes  spp.);  and 
Dungeness  crab  [Cancer  magister). 

Dip  net  means  a  bag-shaped  net 
supported  on  all  sides  by  a  rigid  firame; 
the  maximum  straight-line  distance 
between  any  two  points  on  the  net 
frame,  as  measiueid  through  the  net 
opening,  may  not  exceed  five  feet;  the 
depth  of  the  bag  must  be  at  least  one- 
half  of  the  greatest  straight-line  distance, 
as  measured  through  the  net  opening; 
no  portion  of  the  bag  may  be 
constructed  of  webbing  that  exceeds  a 
stretched  measiiiement  of  4.5  inches; 
the  firame  must  be  attached  to  a  single 
rigid  handle  and  be  operated  by  hand. 

Diving  Gear  means  any  type  of  hard 
hat  or  skin  diving  equipment,  including 
SCUBA  equipment. 

Drainage  means  all  of  the  waters 
comprising  a  watershed  including 
tributary  rivers,  streams,  sloughs,  ponds 
and  lakes  which  contribute  to  the 
supply  of  the  watershed. 

[hifl  gill  net  means  a  drifting  gill  net 
that  has  not  been  intentionally  staked, 
anchored  or  otherwise  fixed. 

Federal  lands  means  lands  and  waters 
and  interests  therein  the  title  to  which 
is  hi  the  United  States. 

Fishwheel  means  a  fixed,  rotating 
device  for  catching  fish  which  is  driven 
by  river  current  or  other  means  of 
power. 

Freshwater  of  streams  and  rivers 
means  the  line  at  which  freshwater  is 
separated  from  saltwater  at  the  mouth  of 
streams  and  rivers  by  a  line  drawn 
between  the  seaward  extremities  of  the 
exposed  tideland  banks  at  the  present 
stage  of  the  tide. 

Fyke  net  means  a  fixed,  funneling 
(fyke)  device  used  to  entrap  fish. 


Gear  means  any  type  of  fishing 
apparatus. 

Gill  net  means  a  net  primarily 
designed  to  catch  fish  by  entanglement 
in  a  mesh  that  consists  of  a  single  sheet 
of  webbing  which  hangs  between  cork 
line  and  lead  line,  and  which  is  fished 
from  the  surface  of  the  water. 

Grappling  hook  means  a  hooked 
device  with  flukes  or  claws,  which  is 
attached  to  a  line  and  operated  by  hand. 

Groundfish — bottompsh  means  any 
marine  fish  except  halibut,  osmerids, 
herring  and  salmonids. 

Hand  purse  seine  means  a  floating  net 
which  is  designed  to  surround  fish  and 
which  can  be  closed  at  the  bottom  by 
pursing  the  lead  line;  pursing  may  only 
be  done  by  hand  power,  and  a  free- 
running  line  through  one  or  more  rings 
attached  to  the  lead  line  is  not  allowed. 

Harvest  Limit  means  the  maximum 
legal  take  per  person  or  designated 
group,  per  specified  time  period,  even  if 
part  or  all  of  the  fish  are  preserved. 

Herring  pound  means  an  enclosure 
used  primarily  to  contain  live  herring 
over  extended  periods  of  time. 

Hung  measure  means  the  maximum 
length  of  the  cork  line  when  measured 
wet  or  dry  with  traction  applied  at  one 
end  only. 

Jigging  gear  means  a  line  or  lines  with 
lures  or  baited  hooks,  drawn  through 
the  water  by  hand,  and  which  are 
operated  during  periods  of  ice  cover 
fitim  holes  cut  in  the  ice. 

Lead  means  either  a  length  of  net 
employed  for  guiding  fish  into  a  seine, 
set  gill  net,  or  other  length  of  net,  or  a 
length  of  fencing  employed  for  guiding 
fish  into  a  fishwheel,  fyke  net  or  dip  net 

Long  line  means  either  a  stationary, 
buoyed,  or  anchored  line,  or  a  floating, 
fi'ee-drifting  line  with  lures  or  baited 
hooks  attached. 

Possession  limit  means  the  maximum 
number  of  fish  a  person  or  designated 
group  may  have  in  possession  if  the  fish 
have  not  been  canned,  salted,  bozen, 
smoked,  dried,  or  otherwise  preserved 
so  as  to  be  fit  for  human  consumption 
after  a  15  day  period. 

Pot  means  a  portable  structure 
designed  and  constructed  to  captiue  and 
retain  live  fish  and  shellfish  in  the 
water. 

Purse  seine  means  a  floating  net 
which  is  designed  to  surround  fish  and 
which  can  be  closed  at  the  bottom  by 
means  of  a  fiee-nuining  line  through 
one  or  more  rings  attaclied  to  the  lead 
line. 

Ring  net  means  a  bag-shaped  net 
suspended  between  no  more  than  two 
frames;  the  bottom  frame  may  not  be 
larger  in  perimeter  than  the  top  frame; 
the  gear  must  be  nonrigid  and 
collapsible  so  that  free  movement  of  fish 


or  shellfish  across  the  top  of  the  net  is 
not  prohibited  when  the  net  is 
employed. 

Rockfish  means  all  species  of  the 
genus  Sebastes. 

Rod  and  reel  means  either  a  device 
upon  which  a  line  is  stored  on  a  fixed 
or  revolving  spool  and  is  deployed 
through  guides  mounted  on  a  flexible 
pole,  or  a  line  that  is  attached  to  a  pole. 

Salmon  means  the  following  species: 
pink  salmon  [Oncorhynchus  goA>usha)', 
sockeye  salmon  (Qncor/i>7iciius  nerka); 
Chinook  salmon  (Qncorhync/ius 
tshawytscha);  cobo  salmon 
[Oncorhynchus  kisutch);  and  chum 
salmon  [Oncorhynchus  keta). 

Salmon  stream  means  any  stream 
used  by  salmon  for  spawning  or  for 
travelling  to  a  spaMrning  area. 

Salmon  stream  terminus  means  a  line 
drawn  between  the  seaward  extremities 
of  the  exposed  tideland  banks  of  any 
salmon  stream  at  mean  lower  low  water. 

Set  gill  net  means  a  gill  net  that  has 
been  intentionally  set,  staked,  anchored, 
or  otherwise  fixed. 

Shovel  means  a  hand-operated 
implement  for  digging  clams  or  cockles. 

Spear  means  a  shaft  with  a  sharp 
point  or  fork-like  implement  attached  to 
one  end  which  is  used  to  thrust  through 
the  water  to  impale  or  retrieve  fish  and 
which  is  operated  by  hand. 

Take  or  Taking  means  to  piusue, 
hunt,  shoot,  trap,  net  capture,  collect, 
kill,  harm,  or  attempt  to  engage  in  any 
such  conduct 

To  operate  fishing  gear  means  any  of 
the  following:  the  deployment  of  gear  in 
the  waters  of  Alaska;  the  removal  of  gear 
from  the  waters  of  Alaska;  the  removal 
of  fish  or  shellfish  from  the  gear  during 
an  open  season  or  period;  or  the 
possession  of  a  gill  net  containing  fish 
I  uring  an  open  fishing  period,  except 
that  a  gill  net  which  is  completely  clear 
of  the  water  is  not  considered  to  be 
operating  for  the  purposes  of  minimum 
distance  requirement 

Trawl  means  a  bag-shaped  net  towed 
through  the  water  to  capture  fish  or 
shellfish. 

Trout  means  the  following  species: 
cutthroat  trout  [Oncorhynchus  clarki) 
and  rainbow  trout  or  steelhead  trout 
(Oncorhynchus  myiuss). 

(c)  Methods,  means,  and  general 
restrictions.  (1)  Unless  otherwise 
specified  in  this  section  or  under  terms 
of  a  required  subsistence  fishing  permit, 
the  following  are  legal  types  of  gear  for 
subsistence  fishing: 

(i)  A  set  gillnet; 

(ii)  A  drift  gillnet; 

(iii)  A  purse  seine; 

(iv)  A  beach  seine; 

(v)  Troll  gear; 

(vi)  A  fish  wheel; 
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(vii)  A  tnwl: 

(viii)Apot; 

(ix)  A  ring  net; 

(x)  A  lon^ine; 

(xi)  A  fyke  net; 

(xii)  A  lead; 

(xiii)  A  bfliTing  pound; 

(xiv)  A  dip  net; 

(xv)  Jigging  gear. 

(xvi)  A  mechanical  figging  machine; 

(xvii)  A  handline; 

(xviii)  A  rod  and  reel;  and 

(xix)  A  spear. 

(2)  All  pota  used  to  take  fish  must 
contain  an  opening  on  the  webbing  of  a 
sidewall  of  the  pot  which  has  been 
laced,  ae¥m,  or  seciued  together  by 
untreated  cotton  twine  or  other  natural 
fiber  no  larger  than  120  thread  which 
upon  deterioration  or  parting  of  the 
twine  produces  an  opening  in  the  web 
with  a  perimeter  equal  to  or  exceeding 
one-half  of  the  tunnel  eye  opening 
perimeter. 

(3)  Gill  nets  used  for  subsistence 
firfilng  for  salmon  may  not  exceed  50 
fathoms  in  length,  uniess  otherwise 
specified  by  regulations  for  particular 
arees  set  forth  in  this  section.  The  gill 
net  web  must  contain  at  least  30 
filaments  of  equal  diameter  or  at  least  6 
filaments^  each  of  whieh  must  be  at  least 
0.20  millimeter  in  diameter. 

(4)  Any  fishing  gear  used  to  take  fish 
for  subsistence  uses  may  not  obstruct 
more  than  one-half  the  width  of  any 
stream.  A  stationary  fishing  device  may 
obstruct  not  more  than  one-half  the 
width  of  any  stream. 

(5)  The  use  of  live  non-indigenous 
fish  as  bait  is  prohibited. 

(6)  Each  fishwheel  must  have  the  first 
initial,  last  name,  and  address  of  the 
operator  plainly  and  legibly  inscribed 
on  the  side  of  the  fishwheel  fKung 
midstream  of  the  river. 

(7)  Kegs  or  buoys  attached  to  any 
permitted  gear  may  be  any  color  but  red. 

(8)  Each  keg,  buoy,  stakes  attached  to 
gill  nets,  stakes  identifying  gear  fished 
under  the  ice,  and  any  other  unattended 
fishing  gear  which  a  person  employs  to 
take  fish  for  subsistence  uses  must  have 
the  first  initial,  last  name,  and  address 
of  the  operator  plainly  and  legibly 
inscribed. 

(9)  No  person  may  use  explosives  or 
chemicals  to  take  fish  for  subsistence 


(10)  No  person  may  take  fish  for 
subsistence  uses  within  300  feet  of  any 
dam,  fish  ladder,  weir,  culvert  or  other 
artificial  obstruction,  unless  otherwise 
indicated. 

(11)  The  limited  exchange  for  cash  of 
subsistence-harvested  fish,  their  parts, 
or  their  eggs,  legally  taken  under 
Federal  subsistence  management 
regulations  to  support  personal  and 


{unily  needs  is  pecinittad  as  customary 
trade,  so  long  as  it  does  not  constitute 
s  significant  commercial  enterprise.  Tbe 
Board  may  recognize  regional 
differences  and  define  customary  trade 
differently  for  separate  regions  of  the 
State. 

(12)  Subsistence-taken  fish,  their 
parts,  or  their  eggs  may  not  be 
purchased  for  use  in  a  significant 
commercial  enterprise.  Persons  licensed 
by  the  State  of  Alaska  to  engage  in  a 
fisheries  business  may  not  receive  for 
resale  or  barter  or  solicit  to  barter  for 
subsistence-taken  fish,  their  parts  or 
their  ems. 

(13)  Except  as  provided  elsewhere  in 
this  subpart,  the  taking  of  rainbow  trout 
and  steelhead  trout  is  prohibited. 

(14)  Fish  taken  for  subsistence  use  or 
under  subsistence  regulations  may  not 
be  subsequently  used  as  bait  for 
commercial  or  sport  fishing  purposes. 

(15)  Harvest  limits  authorizea  in  this 

section  or  § .27  may  not  be 

accumulated  with  harvest  limits 
authorized  in  State  seasons. 

(16)  Unless  specified  otherwise  in  this 
section,  use  of  a  rod  and  reel  to  take  fish 
is  permitted  without  a  subsistence 
fishing  permit  Harvest  limits  applicable 
to  the  use  of  a  rod  and  reel  to  take  fish 
for  subsistence  uses  shall  be  as  follows: 

(i)  Where  a  subsistence  fishing  permit 
issued  by  the  ADFftG  is  required  by  this 
section,  that  permit  is  required  to  take 
fish  for  subsistence  uses  with  rod  and 
reel.  The  harvest  and  possessions  limits 
for  taking  fish  for  subsistence  uses  with 
a  rod  and  reel  in  those  areas  are  the 
same  as  indicated  on  the  ADF&G  permit 
issued  for  subsistence  fishing  with  other 

(ii)  Where  a  subsistence  fishing 
permit  is  not  required  by  this  section, 
the  harvest  and  possession  limits  for 
taking  fish  for  subsistence  uses  with  a 
rod  and  reel  is  the  same  as  for  taking 
fish  under  State  of  Alaska  subsistence 
fishing  regulations  in  those  same  areas.  . 
If  the  State  does  not  have  a  specific 
subsistence  season  for  that  particiilar 
species,  the  limit  shall  be  the  same  as 
for  taking  fish  under  State  of  Alaska 
sport  fishing  regulations. 

(17)  Unless  restricted  in  this  section, 
or  unless  restricted  under  the  terms  of 
a  subsistence  fishing  permit,  fish  for 
subsistence  uses  may  be  taken  at  any 
time. 

(18)  Fish  or  their  parta  taken  in 
violation  of  Federal  law  may  not  be 
possessed,  transported,  given,  received 
or  bartered. 

(d)  Fishing  by  designated  fishing 
pennit.  (1)  Any  species  of  fish  that  may 
be  taken  by  subsistence  fishing  under 
this  part  may  be  taken  under  a 
designated  harvest  permit 


(2)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  fish  on  his  or  her  behalf.  The 
designated  fisherman  must  obtain  a 
designated  fishing  permit  prior  to 
attempting  to  harvest  fish  and  ibust 
return  a  completed  harvest  report.  The 
designated  fisherman  may  fish  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 

(3)  The  designated  fisherman  must 
have  in  possession  a  valid  designated 
fistung  pennit  when  taking,  attempting 
to  take,  or  transporting  fish  taken  under 
this  section,  on  behalf  of  a  beneficiary. 

(4)  a  person  may  not  fish  with  more 
than  one  legal  limit  of  gear  as 
established  by  this  section. 

(5)  A  beneficiary  may  not  designate 
more  than  one  person  to  take  or  attmnpt 
to  take  fish  on  the  beneficiary's  behalf 
at  one  time.  A  beneficiary  may  not 
personally  take  or  attempt  to  take  fish  at 
the  same  time  that  a  designated 
fisherman  is  taking  or  attempting  to  take 
fish  on  behalf  of  a  benefida^. 

(e)  Pishiag  permits  and  reports.  If  a 
stibsistence  fishing  permit  is  required  by 
this  section,  the  following  permit 
conditions  apply  unless  otherwise 
specified  in  this  section: 

(1)  The  number  of  fish  taken  for 
suitsistence  use  may  not  exceed  the 
limita  sout  in  the  permit; 

(2)  The  pennit  must  be  obtained  prior 
to  fishing; 

(3)  The  permit  must  be  in  the 
possession  of  the  permittee  and  readily 
available  for  inspection  while  fishing  or 
transporting  subsistence-taken  fish; 

(4)  If  specified  on  the  permit,  the 
permittee  shall  keep  accurate  daily 
records  of  the  catch,  showing  the 
number  of  fish  taken  by  species, 
location  and  date  of  catch,  and  other 
such  information  as  may  be  required  for 
management  or  conservation  purposes; 
and 

'      (5)  If  the  return  of  catch  information 
necessary  for  management  and 
conservation  purposes  is  required  by  a 
fishing  permit,  a  permittee  who  fails  to 
comply  with  such  reporting 
requirements  is  ineligible  to  receive  a 
subsistence  permit  for  that  activity 
during  the  following  calendar  year, 
unless  the  permit  applicant 
demonstrates  that  fadlure  to  report  was 
due  to  loss  in  the  mail,  accident, 
sickness,  or  other  unavoidable 
circumstances. 

(f)  Relation  to  commercial  fishing 
activities.  (1)  Federally-qualified 
subsistence  users  who  commercial  fish 
may  retain  fish  for  their  subsistence 
purposes  from  their  lawfully-taken 
commercial  catch. 
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(2)  No  person,  when  participating  in 
a  commercial  and  subsutence  fishery  at 
the  same  time,  may  use  an  amount  of 
combined  fishing  gear  in  excess  of  that 
allowed  iinder  the  appropriate 
commercial  fishing  regulations. 

(g)  No  person  may  possess  or 
transport  subsistence-taken  fish  or  their 
parta  which  have  been  taken  contrary  to 
Federal  law  or  regulation  or  State  law  or 
regulation  (unless  superseded  by 

Tlations  in  this  part). 
)  Fishery  management  area 
restrictions. — (1)  Kotzebue-Noithem 
Area.  The  Kotzebue-Northem  Area 
includes  all  waters  of  Alaska  north  of 
the  latitude  of  the  westernmost  tip  of 
Cape  Prince  of  Wales  and  west  of  141* 
West  longitude,  including  those  waters 
draining  into  the  nhntcchi  Sea  and 
Arctic  Oceans. 

(i)  Fish  may  be  taken  for  subsistence 
purposes  wiuiout  a  permit 

(ii)  .Salmon  may  be  tabsn  only  by  gill 
neta.  beach  seines,  or  a  rod  and  reel. 

(iii)  Fish  may  be  taken  for  subsistence 
purposes  wdthout  a  subsistence  fishing 
permit 

(iv)  In  the  Kotzebue  District,  gill  neta 
used  to  take  sheefish  may  not  be  more 
than  50  fathoms  in  length,  nor  more 
than  12  meshes  in  depth,  nor  have  a 
mesh  sire  larger  than  7  inches. 

(v)  hi  the  i&tzabue  District,  the 
Nclatak  River  one  mile  upstream  and 
one  mile  downstream  from  the  mouth  of 
the  Kelly  River,  and  the  Kelly  River 
from  ita  mouth  to  V*  mile  upstream  are 
closed  to  subsistence  char  fishing  from 
June  1  through  September  20. 

(2)  Norton  Sound-Port  Oarence  Area. 
The  Norton  Sound-Port  Clarence  Area 
includes  all  waters  of  Alaska  between 
the  latitude  of  the  westernmost  tip  of 
Cape  Prince  of  Wales  and  the  latitude  of 
Canal  Point  light,  including  those 
waters  of  Alaska  surrounding  St 
Lawrence  Island  and  those  waters 
drainins  into  the  B«ing  Sea. 

(!)  In  the  Port  Clarence  District,  fish 
may  be  taken  at  any  time  except  that 
during  the  period  July  1  through  August 
15,  saunon  may  only  be  taken  from  6K)0 
p.m.  Thursday  until  6:00  p.m.  Tuesday. 

(ii)  In  the  Norton  Souna  District,  fish 
may  be  taken  at  any  time  except  as 
follows: 

(A)  In  Subdistricta  2  through  6. 
commercial  fishermen  may  not  fish  for 
subsistence  purposes  during  the  weekly 
closures  of  the  commercial  salmon 
fishing  season,  except  that  from  July  15 
through  August  1,  commercial 
fishermen  may  take  salmon  for 
subsistence  purposes  seven  days  per 
week  in  the  Unalakleet  and  Shaktoolik 
River  drainages  with  gillneta  which 
have  a  mesh  size  that  does  not  exceed 
4Vt  inches,  and  with  beach  seines; 

(B)  In  the  Unalakleet  River  from  June 
1  through  July  15,  salmon  may  be  taken 


only  from  8:00  a.m.  Monday  until  8:00 
p.m.  Saturday. 

(iii)  Salmon  may  be  taken  only  by  gill 
neta,  beech  seines,  fishwheel.  or  a  rod 
and  reel. 

(iv)  In  Subdistrict  1,  only  set  gillneta 
may  be  used,  except  as  otherwise 
specified. 

(v)  In  the  Unalakleet  River  from  June 
1  through  July  15.  no  person  may 
operate  more  than  25  fathoms  of  gillnet 
in  the  aggregate  and  no  person  may 
operate  an  unanchored  fishing  net 

(vi)  In  the  Norton  Sound  District,  fish 
may  not  be  taken  for  subsistence 
purposes  seaward  of  the  mouth  of  the 
Unalakleet  River  in  an  area  between 
ADF&G  regulatory  markers  on  each  side 
of  die  river  to  an  outer  line  established 
by  ADFftG  regulatory  maricers  and 
buoys. 

(vii)  Fish  may  be  taken  for  subsistence 
purposes  without  a  subsistence  fishing 
permit 

(3)  Yukon  Area.  The  Yukon  Area 
includes  all  waters  of  Alaska  between 
the  latitude  of  Canal  Point  light  and  the 
latitude  of  the  westernmost  point  of 
Naskonat  Peninsula,  including  those 
dnuning  into  the  Boing  Sea. 

(i)  Unless  otherwise  resbricted  in  this 
section,  salmon  may  be  taken  in  the 
Yukon  Area  at  any  time. 

(ii)  In  the  following  locations,  salmon 
may  be  taken  only  dtuing  the  open 
weekly  fishing  poiods  of  the 
comnrardal  salmon  fishing  season  and 
may  not  be  taken  for  24  hours  before  the 
opening  and  24  hours  after  the  closure 
of  the  commercial  salmon  fishing 
season: 

(A)  District  4,  excluding  the  Koyukuk 
and  Innoko  Rivw  drainages; 

(B)  in  Subdistricta  4-B  and  4-C  from 
June  15  through  September  30.  salmon 
may  be  taken  from  6:00  p.m.  Simday 
until  6:00  p.m.  Tuesday  and  from  6:00 
p jn.  Wednesday  until  6:00  p.m.  Friday; 

(C)  District  6,  excluding  the  Kantisbna 
River  drainage. 

(iii)  During  any  commercial  salmon 
fishing  season  closure  of  greater  than 
five  days  in  duration,  salmon  may  not 
be  taken  during  the  following  periods  in 
the  following  districta: 

(A)  In  District  4,  excluding  the 
Kojrukuk  and  Innoko  River  drainages, 
salmon  may  not  be  taken  from  6:00  p.m. 
Friday  untU  6:00  pjn.  Sunday; 

(B)In  Subdistricta  6-A  and  6-B, 
excluding  the  Kantishna  River  drainage 
and  that  portion  of  the  Tanana  River 
drainage  upstream  of  the  mouth  of  the 
Salcha  lUver,  salmon  may  not  be  taken 
from  6:00  p.m.  Wednesday  until  6K)0 
p.m.  Friday. 

(iv)  Except  as  provided  in  this  section, 
and  except  as  may  be  provided  by  the 
terms  of  a  subsistence  fishing  permit, 
there  is  no  closed  season  on  fish  other 
than  salmon. 


(v)  In  Districta  1.  2. 3.  and  Subdistrict 
4-A,  salmon  may  not  be  taken  for 
subsistence  purposes: 

(A)  During  the  24  hours  immediately 
before  the  opening  of  the  commercial 
salmon  fishing  season;  and 

(B)  18  hours  immediately  before, 
during,  and  12  hours  after  each  weekly 
fishing  period  of  the  commercial  salmon 
fishing  season. 

(vi)  In  the  upper  Yukon  River 
drainage.  Birdi  Creek,  the  Dall  River 
from  June  10-September  10,  and  within 
500  feet  of  their  mouths  are  closed  to 
subsistence  fishing,  except  that 
whitefish  and  suckers  may  be  taken 
under  the  authority  of  a  subsistence 
fishing  permit 

(vii)  The  following  drainages  located 
north  of  the  main  Yukon  River  are 
closed  to  subsistence  fishing: 

(A)  Kanuti  River  upstream  from  a 
point  five  miles  downstream  of  the  state 
highway  crossing; 

(B)  Fish  Creek  upstream  from  the 
moutii  of  Bonanza  Cnek; 

(C)  Middle  Fork  of  the  Koyukuk  River 
system  upstream  from  the  moutii  of  the 
North  Fork;  and 

(D)  North  Fork  of  the  Cliandalar  River 
sjTstem  upstream  from  the  mouth  of 
Quartz  Creek. 

(viii)  Salmon  may  be  taken  only  by 
gillnet,  beach  seine  or  fish  wheel, 
subject  to  the  restrictions  set  forth  in 
this  section. 

(ix)  In  District  4.  commercial 
fishermen  may  not  take  salmon  for 
subsistence  purposes  during  the 
commercial  salmon  fishing  season  using 
gillnets  larger  than  six-inch  mesh  after 
a  date  specified  by  ADFkG  emergency 
order  issued  betvreen  July  10  antd  July 
31. 

(x)  In  Districta  4,  5,  and  6,  salmon 
may  not  be  taken  for  subsistence 
purposes  by  drift  gillneta.  except  as 
follows: 

(A)  In  Subdistrict  4-A  upstream  from 
the  mouth  of  Stink  Creek,  king  salmon 
may  be  taken  by  drift  gillneta  from  June 
21  through  July  14.  and  chum  salmon 
may  be  taken  by  drift  gillneta  after 
August  2; 

(B)  In  Subdistrict  4-A  downstream 
from  the  mouth  of  Stink  Creek,  Idng 
salmon  may  be  taken  by  drift  gillneta 
from  June  15  through  July  14;and 

(C)  No  person  may  operate  a  drift 
gillnet  that  is  more  than  150  faet  in 
length  during  the  seasons  described  in 
paragraphs  (h)(3)(x)(A)  and  (B)  of  this 
section.  • 

(xi)  Unless  otherwise  specified  in  this 
section,  fish  other  than  salmon  may  be     - 
taken  subject  to  the  following 
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restrictions,  which  also  apply  to 
subsistence  salmon  fishing: 

(A)  During  the  open  weekly  fishing- 
periods  of  the  commercial  salmon 
fishing  season,  a  commercial  fisherman 
may  not  operate  more  than  one  type  of 
gear  at  a  time,  for  commercial  and 
subsistence  purposes: 

(B)  The  aggregate  length  of  set  gillnet 
in  use  by  an  individual  may  not  exceed 
150  fathoms  and  each  drift  gillnet  in  use 
by  an  individual  may  not  exceed  50 
fisthoms  in  length;  and 

(C)  In  Districts  4.  5,  and  6,  it  is 
unlawful  to  set  subsistence  fishing  gear 
within  200  feet  of  other  operating 
commercial  or  subsistence  fishing  gear 
except  that,  at  the  site  approximately 
one  mile  upstream  from  Ruby  on  the 
tenth  bank  of  the  Yukon  River  between 
ADF&G  regulatory  markers  containing 
the  area  known  locally  as  the  "Slide." 
subsistence  fishing  gear  may  be  set 
within  200  feet  of  other  operating 
commercial  or  subsistence  fishing  gear. 

(xii)  In  District  4,  from  Septemnv  21 
through  May  15.  jigging  gear  may  be 
used  from  shore  ice. 

(xiii)  Except  as  provided  in  this 
section,  fish  may  be  taken  for 
subsistence  purposes  without  a 
subsistence  fishing  permit 

(xiv)  A  subsistence  fishing  permit  is 
reauired  as  follows: 

(A)  For  the  Yukon  River  drainage 
from  ADFfltG  regulatory  markers  placed 
near  the  upstream  mouth  of  22  Mile 
Slough  upstream  to  the  U.S.-Canada 
border. 

(B)  For  whitefish  and  suckers  in  Birch 
Creek.  Dall  River  from  June  ID- 
September  10.  and  within  500  bet  of 
their  mouths; 

(C)  For  the  taking  of  salmon  in 
Subdistricts  6-A  and  6-B. 

(xv)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(xvi)  Permits  issued  for  the  taking  of 
salmon  in  Subdistricts  6-A  and  6-B 
must  also  contain  the  following 
reouirements: 

(A)  Salmon  may  be  taken  only  by  set 
gillnet  or  fish  wheel.  No  household  may 
operate  more  than  one  fish  wheel; 

(B)  Each  subsistence  fisherman  shall 
keep  accurate  daily  records  of  his  or  her 
catch,  the  number  of  fish  taken  by 
species,  location  and  date  of  the  catch, 
and  other  information  that  the 
department  may  require  for 
management  or  conservation  purposes; 

(C)  The  annual  harvest  limit  for  the 
holder  of  a  Subdistrict  6-A  or  6-B 
subsistence  salmon  fishing  permit  is  60 
Chinook  salmon  and  500  chum  salmon 
for  the  period  through  August  15  of  a 
year,  and  2.000  chum  and  coho  salmon 
combined  for  the  period  after  August  15; 


(D)  Unless  otherwise  provided,  from 
June  20  through  September  30.  open 
subsistence  salmon  fishing  periods  are 
concurrent  with  open  commercial 
salmon  fishing  periods.  During  closures 
of  the  commercial  salmon  fishery,  open 
subsistence  salmon  fishing  periods  will 
be  identified  by  ADFftG; 

(E)  In  the  Kantishna  River  drainage, 
the  open  subsistence  salmon  fishing 
periods  are  seven  days  per  weeL 

(xvii)  In  Districts  1.  2.  and  3.  no 
person  may  possess  king  salmon  taken 
for  subsistence  purposes  luless  the 
dorsal  ffb  has  been  removed 
immediately  after  landing. 

(xviii)  A  commercial  salmon  permit 
holder  registered  for  the  setnet  only 
locations  may  not  use  drift  gillnets  for 
the  subsistence  taking  of  salmon  in 
Districts  1,  2.  and  3. 

(xix)  A  commercial  salmon  fisherman 
who  is  registered  for  District  1 .  2.  or  3 
may  not  take  salmon  for  subsistence 
purposes  in  any  other  district  located 
downstream  from  Old  Paradise  Village. 

(4)  Kuskokwim  Area.  The  Kuskokwim 
Ansa  consists  of  all  waters  of  Alaska 
between  the  latitude  of  the  westernmost 

Clint  of  Naskonat  Peninsula  and  the 
titude  of  the  southernmost  tip  of  Cape 
Newenham,  including  the  waters  of 
Alaska  surrounding  Nunivak  and  St 
Matthew  Islands  and  those  waters 
draining  into  the  Bering  Sea. 

(i)  Unless  otherwise  restricted  in  this 
section,  fish  may  be  taken  in  the 
Kuskokwim  Area  at  any  time  without  a 
subsistence  fishing  pennit 

(ii)  In  District  1  and  in  those  waters 
of  the  Kuskokwim  River  between 
Districts  1  and  2,  excluding  the 
Kuskokiiak  Slough,  salmon  may  not  be 
taken  for  16  hours  before,  during,  and 
for  six  hours  after,  each  open 
commercial  salmon  fishing  period  for 
District  1. 

(ill)  In  District  1.  Kuskokuak  Slough 
only  from  June  1  through  July  31, 
salmon  may  not  be  takra  for  16  hours 
before  and  during  each  open 
commercial  salmon  fishing  period  in  the 
district 

(iv)  In  Districts  4  and  5.  from  June  1 
through  September  8.  salmon  may  not 
be  taken  for  16  hours  before,  during,  and 
6  hours  after  each  open  commercial 
salmon  fishing  period  in  each  district 

(v)  In  District  2.  and  anywhere  in 
tributaries  that  flow  into  the 
Kuskokwim  River  within  that  <ystrict. 
from  June  1  through  September  8 
salmon  may  not  be  taken  for  16  hours 
liefore.  during,  and  six  hours  after  each 
open  commercial  salmon  fi«hing  period 
in  the  district. 

(vi)  The  Kanektok  River  is  closed  to 
the  subsistence  taking  of  fish  by  nets 
upstream  of  ADF&G  regulatory  markers 


placed  near  the  mouth  16  hours  before, 
during,  aad  six  hours  after  each  open 
commercial  salmon  fishing  period. 

(vii)  The  Arolik  River  is  closed  to  the 
subsistence  taking  of  fish  by  nets 
upstream  of  ADF&C  regulatory  mariners 
placed  near  the  mouth  16  hours  before, 
during,  and  six  hours  after  each  open 
commercial  salmon  fishing  period. 

(viii)  Salmon  may  be  taken  only  by 
gillnet.  beach  seine,  or  fish  wheel 
subject  to  the  restrictions  set  out  in  this 
section,  except  that  salmon  may  also  be 
taken  by  spear  in  the  Holitna  River 
drainage.  Kanektok  River  drainage,  and 
Arolik  River  drainage. 

(ix)  The  aggregate  length  of  set  gillnets 
or  drift  gillnets  in  use  by  any  individual 
for  taking  salmon  may  not  exceed  50 
bthonu. 

(x)  Each  subsistence  gillnet  operated 
in  tributaries  of  the  Kuskokwim  River 
must  be  attached  to  the  bank,  fished 
substantially  perpendicular  to  the  bank 
and  in  a  sulratantially  straight  line. 

(xi)  In  that  portion  of  the  Kuskokwim 
River  drainage  from  the  north  end  of 
Eek  Island  upstream  to  the  mouth  of  the 
KolmakoCf  River,  no  part  of  a  set  gillnet 
located  %vithin  a  tributary  to  the 
Kuskokwim  River  may  hie  set  or 
operated  within  150  fbet  of  any  part  of 
another  set  gillnet. 

(xii)  The  maximum  depth  of  gillnets 
is  as  follows: 

(A)  Gillnets  with  ^-inch  or  snialler 
mesh  may  not  be  more  than  45  meshes 
in  depth; 

(B)  Gillnets  with  greater  than  six-inch 
mesb  may  not  be  more  than  35  meshes 
in  depth. 

(xiii)  Subsistence  set  and  drift  gillneta 
opeiatad  in  Whitefish  Lake  in  die  Ophir 
Creek  drainage  may  not  exceed  15 
Csthonsin  length. 

(xiv)  A  person  may  not  operate  more 
than  one  subsistenoe  set  or  drift  gillnet 
at  a  time  in  Whitefish  Lake  in  the  Ophir 
Creek  drainage.  A  person  operating  a 
subsistence  set  or  drift  gillnet  shall 
check  the  net  at  least  onCe  every  24 
hoars. 

(xv)  Rainbow  trout  may  be  taken  by 
leaidents  of  Goodnews  Biay,  Platinum. 
Quinhagak,  Eek.  Kwethluk.  Akiachak. 
and  Akiak,  subject  to  the  following 
restrictions: 

(A)  Rainbow  trout  may  be  taken  only 
by  the  use  of  gill  nets,  rod  and  reel,  or 
jigging  through  the  ice; 

(B)  The  use  of  gill  nets  for  taking 
rainbow  trout  is  prohibited  from  March 
15-June  IS. 

(5)  Bristol  Bay  Am.  The  Bristol  Bay 
Area  includes  all  waters  of  Bristol  Bay 
including  drainages  enclosed  by  a  line 
from  Cape  Newenham  to  Cape 
MenshikoL 
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(i)  Unless  restricted  in  this  section,  or 
imless  under  the  terms  of  a  subsistence 
fishing  pmmit,  fish,  may  be  taken  at  any 
time  in  the  Bristol  Bay  area. 

(ii)  In  all  commercial  salmon  districts, 
from  May  1  through  May  31  and 
October  1  through  October  31, 
subsistence  fishing  for  salmon  is 
permitted  fit>m  9:00  a.m.  Monday  until 
9:00  a.m.  Friday.  From  June  1  through 
September  30,  within  the  waters  of  a 
commercial  salmon  district,  salmon  may 
be  taken  only  during  open  commercial 
salmon  fishing  periods. 

(iii)  In  the  Ege^,  and  Ugashik  Rivers 
bom  9:00  a.m.  June  23  through  9:00  a.m. 
July  17,  salmon  may  be  taken  only  from 
9:00  a.m.  Tuesday  to  9:00  a.m. 
Wednesday  and  9:00  a.m.  Saturday  to 
9:00  a.m.  Simday. 

(iv)  Except  for  the  western  shore  of 
the  Newhalen  River,  waters  within  300 
fset  of  a  stream  mouth  used  by  salmon 
are  closed  to  the  subsistence  taking  of 
fish. 

(v)  Within  any  district,  salmon, 
herring,  and  capelin  may  be  taken  only 
by  drift  and  set  gillnets. 

(vi)  Gillnets  are  prohibited  in  that 
portion  of  the  Naknek  River  upstream 
from  Savonaski. 

(vii)  Outside  the  boundaries  of  any 
district,  salmon  may  only  be  taken  by 
set  gillnet,  except  that  salmon  may  also 
be  taken  by  spear  in  the  Togiak  River 
excluding  its  tributaries. 

(viii)  l^e  maximum  lengths  for  set 
gillnets  used  to  take  salmon  are  as 
follows: 

(A)  Set  gillnets  may  not  exceed  10 
fathoms  in  length  in  the  Egegik  and 
Ugashik  Rivers,  in  the  Nushagak  District 
during  the  emergency  order  subsistence 
openings;  in  Naknek  Lake; 

(B)  In  the  remaining  waters  of  the 
area,  set  gillnets  may  not  exceed  25 
Cnthoms  in  length. 

(ix)  In  the  Nushagak  District,  during 
special  subsistence  openings,  no  set 
gillnet  may  be  set  or  operated  within 
450  feet  of  another  set  gillnet 

(x)  No  part  of  a  set  gmnet  may  be 
operated  within  300  feet  of  any  part  of 
another  set  gillnet. 

(xi)  Each  set  gillnet  must  be  staked 
and  buoyed. 

(xii)  No  person  may  operate  or  assist 
in  operating  subsistence  salmon  net  gear 
while  simultaneously  operating  or 
assisting  in  operating  comment 
salmon  net  gear. 

(xiii)  Salmon,  trout  and  char  may  only 
be  taken  under  authority  of  a 
subsistence  fishing  permit 

(xiv)  Only  one  subsistence  fishing 
permit  may  be  issued  to  each  household 
per  year. 

(xv)  After  August  20.  no  person  may 
possess  coho  sabnon  for  subsistence 


purposes  in  the  Togiak  River  section 
and  the  Togiak  River  drainage  unless 
the  head  has  been  immediately  removed 
bom  the  salmon. 

(6)  Aleutian  Islands  Area.  The 
Aleutian  Islands  Area  includes  all 
waters  of  Alaska  west  of  the  longitude 
of  the  tip  of  Cape  Sarichef,  east  of  172* 
East  lon^tude.  and  south  of  54"  36' 
North  latitude. 

(i)  Fish,  other  than  salmon,  rainbow 
trout,  and  steelhead  trout,  may  be  taken 
at  any  time  unless  restricted  under  the 
terms  of  a  subsistence  fishing  permit 
Rainbow  trout  and  steelhead  trout, 
taken  incidentally  in  other  subsistence 
finfish  net  fisheries  are  lawfully  taken 
and  may  be  retained  for  subsistence 
purposes. 

(ii)  In  the  Unalaska  District,  salmon 
may  be  taken  for  subsistence  purposes 
from  6:00  a.m.  imtil  9:00  p.m.  from 
January  1  through  Decembm'  31,  except 

(A)  That  bom  June  1  through 
September  15.  a  salmon  seine  vessel 
may  not  be  used  to  take  salmon  for 
subsistence  24  hours  before,  during,  or 
24  hours  after  an  open  commercial 
salmon  fishing  period  within  a  50-mile 
radius  of  the  area  open  to  commercial 
salmon  fishing; 

(B)  That  from  Jime  1  through 
September  15,  a  purse  seine  vessel  may 
be  used  to  take  salmon  only  with  a 
gillnet  and  no  other  type  of  salinon  gear 
may  be  on  board  the  vessel  while 
subsistence  fishing;  or 

(C)  As  may  be  specified  on  a 
subsistence  fishing  permit 

(iii)  In  the  Akutan  and  Umnak 
Districts,  salmon  may  be  taken  at  any 
time. 

(iv)  The  waters  of  Unalaska  Lake  (at 
Unalaska  Village),  its  drainages  and  the 
outlet  stream  and  within  500  yards  of  its 
terminus  are  closed  to  subsistence 
fishing. 

(v)  The  Adak  District  is  closed  to  the 
taking  of  salmon. 

(vi)  Salmon  may  be  taken  by  seine 
and  gillnet,  or  wiUi  gear  specified  on  a 
subsistence  fishing  permit 

(vii)  Fish  other  ttian  salmon  may  be 
taken  by  gear  listed  in  this  part  unless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit 

(viii)  Salmon,  trout  and  char  may  only 
be  taken  under  the  terms  of  a 
subsistence  fishing  permit,  except  that  a 
permit  is  not  required  in  the  Akutan. 
Umnak  and  Ad^  Districts. 

(ix)  Not  more  than  250  salmon  may  be 
taken  for  subsistrace  purposes  unless 
otherwise  specified  on  the  subsistence 
fishing  permit  except  that  in  the 
Unalaska  District,  the  holder  of  a 
subsistence  salmon  fishing  permit  may 
take  no  more  than  25  salmon  plus  an 
additional  25  salmon  for  each  member 


of  the  same  household  whose  n»ma  i$ 
listed  on  the  permit 

(x)  A  record  of  subsistence-caught  fish 
must  be  kept  on  the  reverse  side  of  the 
permit  The  record  must  be  completed 
immediately  upon  taking  subsistence- 
caught  fish  and  must  be  returned  no 
later  than  October  31. 

(7)  Alaska  Peninsula  Area.  The 
Alaska  Peninsula  Area  includes  all 
Pacific  Ocean  waters  of  Alaska  between 
a  line  extending  southeast  (135')  from 
the  tip  of  Kupreanof  Point  and  the 
longitude  of  the  tip  of  Cape  Sarichef. 
and  all  Bering  Sea  waters  of  Alaska  east 
of  the  latitude  of  the  tip  of  Cape 
Menshikof 

(i)  Fish,  other  them  salmon,  rainbow 
trout  and  steelhead  trout,  may  be  »«k«»n 
at  any  time  unless  restricted  by  the 
terms  of  a  subsistence  fishing  pennit 
Rainbow  trout  and  steelhead  trout, 
taken  incidentally  in  other  subsistenoe 
finfish  net  fisheries  or  through  the  ice, 
are  lawfully  taken  and  may  be  retained 
for  subsistence  purposes. 

(ii)  Salmon,  trout  and  char  may  only 
be  taken  under  the  authority  of  a 
subsistence  finhing  permit 

(iii)  A  record  of  subsistence-caught 
fish  mfist  be  kept  on  the  reverse  side  of 
the  permit.  The  record  must  be 
completed  immediately  upon  taking 
subsistence-caught  fish  and  must  be 
returned  to  the  local  representetive  of 
the  department  no  later  than  October  31. 

(iv)  Salmon  may  be  taken  at  any  time 
except  within  24  hours  before  and 
within  12  hours  following  each  open 
weekly  commercial  salmon  fishing 
period  within  a  50-mile  radius  of  the 
area  open  to  commercial  salmon  fishing, 
or  as  may  be  specified  on  a  sulwistence 
fishing  permit 

(v)  The  foUoMring  waters  are  closed  to 
subsisteoce  fishing  for  salmon: 

(A)  Russell  Creek  and  Nurse  Lagoon 
and  within  500  yards  outside  the  mouth 
of  Nurse  Lagoon; 

(B)  Trout  Creek  and  within  500  yards 
outside  its  mouth; 

(C)  Inshore  of  a  line  from  the  Pacific 
Peerl  Dock  to  Black  Point  including  the 
inlet  and  Humboldt  Creek. 

(vi)  Salmon  may  be  taken  by  seine, 
gill  net,  rod  and  reel,  or  with  gear 
specified  on  a  subsistence  fi«hing 
permit 

(vii)  Fish  other  than  salmon  may  be 
taken  by  gear  listed  in  this  part  unless 
restricted  imder  the  terms  of  a 
subsistence  fishing  pennit 

(viii)  No  set  gillnet  may  exceed  100 
fathoms  in  length. 

(ix)  Not  more  than  250  salmon  may  be 
taken  for  subsistence  purposes  imless 
otherwise  specified  cm  tlw  subsistence 
fishing  permit 
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(8)  Chignik  Atva.  The  Chignik  Area 
includes  all  waters  of  Alaska  on  the 
south  side  of  the  Alaska  Peninsula 
enclosed  by  156*  21'  13"  West  longitude 
(the  longitude  of  the  southern  entrance 
to  Imuya  Bay  near  Kilokak  Rocks)  and 

a  line  extending  southeast  (135*)  from 
the  tip  of  Kupreanof  Point. 

(i)  Fith.  other  than  rainbow  trout  and 
steelhead  trout,  may  be  taken  at  any 
time,  except  as  may  be  specified  by  a 
subsistence  fishing  permit.  Rainbow 
trout  and  steelhead  trout,  taken 
incidentally  in  other  subsistence  finfish 
net  fisheries,  are  lawfully  taken  and  may 
be  retained  for  subsistence  purposes. 

(il)  Salmon  may  not  be  taken  in  the 
Chignik  River,  upstream  from  the 
ADPftG  weir  site  or  counting  tower,  in 
Black  Lake,  or  any  tributary  to  Black 
and  Chignik  Lakes. 

(iil)  SaUnon  may  be  taken  by  seines, 
gill  nets,  rod  and  reel,  or  with  gear 
specified  on  a  subsistence  fishing 
permit,  except  that  in  Chignik  Lake 
salmon  may  not  be  taken  with  purse 
•eiiMt. 

(iv)  Fish  other  than  salmon  may  be 
taken  by  gear  listed  in  this  part  unless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit  * 

(v)  Salmon,  trout  and  char  may  only 
be  taken  under  the  authority  of  a 
subsistence  fUhing  permit 

(vi)  Not  more  than  250  salmon  may  be 
taken  for  subsistence  purpose  unless 
otherwise  specified  on  the  subsistence 
fishing  permit. 

(vii)  A  record  of  subsistence-caught 
fish  must  be  kept  on  the  reverse  side  of 
the  permit.  The  record  must  be 
completed  immediately  upon  taking 
subsistence-caught  fish  and  must  be 
returned  no  later  than  October  31. 

(viii)  From  48  hours  before  the  first 
commercial  salmon  fishing  opening  in 
the  Chignik  Area  through  September  30, 
a  commercial  fishing  license  holder  may 
not  subsistence  fish  for  salmon. 

(9)  Kodiak  Ana.  The  Kodiak  Ares 
includes  all  waters  of  Alaska  south  of  a 
line  extending  east  bom  Cape  Douglas 
(58*  52'  N.  lat),  west  of  150*  W.  long., 
north  of  55*  30'  N.  lat.;  and  east  of  the 
longitude  of  the  southern  entrance  of 
Imuya  Bay  near  Kilokak  Rocks  (156*  20' 
13"  W.  long.). 

(i)  Fish,  other  than  salmon,  rainbow 
trout  and  steelhead  trout,  may  be  taken 
at  any  time  unless  restricted  by  the 
terms  of  a  subsistence  fishing  permit 
Rainbow  trout  and  steelhead  trout, 
taken  incidentally  in  other  subsistence 
finfish  net  fisheries,  are  lawfully  taken 
and  may  be  retained  for  subsistence 
purposes. 

(ii)  Salmon  may  be  taken  for 
subsistence  purposes  24  ho\irs  a  day 


from  January  1  through  December  31, 
with  the  following  exceptions: 

(A)  From  June  1  through  September 
15,  salmon  seine  vessels  may  not  be 
used  to  take  subsistence  salmon  for  24 
hours  before,  during,  and  for  24  hours 
after  any  open  commercial  salmon 
fishing  period; 

(B)  Prom  June  1  through  September 
15,  purse  seine  vessels  may  be  used  to 
take  salmon  only  with  gillnets  and  no 
other  type  of  salmon  gear  may  be  on 
board  the  vessel. 

(iii)  The  following  locations  are 
closed  to  the  subsistence  taking  of 
salmon: 

(A)  All  freshwater  systems  of  Little 
Afognak  River  and  Portage  Creek 
drainage  in  Discoverer  Bay; 

(B)  All  waters  closed  to  commercial 
salmon  fishing  in  Anton  Larsen  Bay  and 
all  waters  closed  to  commercial  salmon 
fishing  within  100  yards  of  the  terminus 
of  Selief  Bay  Creek  and  north  and  west 
of  a  line  (rom  the  tip  of  Last  Point  to  the 
tip  of  River  Mouth  Point  in  Afognak 
Bay; 

(C)  All  waters  300  yards  seaward  of 
the  terminus  of  Monks  Creek; 

(D)  From  August  15  through 
September  30,  all  waters  500  yards 
seaward  of  the  terminus  of  Little  iGtoi 
Creek: 

(E)  All  freshwater  systems  of  Afognak 
Island. 

(iv)  Salmon  may  only  be  taken  by  gill 
net,  rod  and  reel,  or  seine. 

(v)  Subsistence  fishermen  must  be 
physically  present  at  the  net  at  all  times 
the  net  is  being  fished. 

(vi)  A  subsistence  fishing  permit  is 
required  for  taking  salmon,  trout,  and 
char  for  subsistence  purposes.  A 
subsistence  fishing  permit  is  required 
for  taking  herring  and  bottomfish  for 
subsistence  purposes  during  the 
commercial  herring  sac  roe  season  frnm 
April  15  through  June  30. 

(vii)  A  subsistence  salmon  fishing 
permit  allows  the  holder  to  take  25 
salmon  plus  an  additional  25  salmon  for 
each  member  of  the  same  household 
whose  names  are  listed  on  the  permit. 
An  additional  permit  may  be  obtained  if 
it  can  be  shown  that  more  fish  are 
needed. 

(viii)  All  subsistence  fishermen  shall 
keep  a  record  of  the  number  of 
sulMistence  fish  takmi  each  year.  The 
number  of  subsistence  fish  taken  shall 
be  recorded  on  the  reverse  side  of  the 
permit  The  record  must  be  completed 
immediately  upon  landing  subsistence- 
caught  fish,  and  must  be  returned  by 
February  1  of  the  year  following  the  year 
the  permit  was  issued. 

(10)  CboJc  Inlet  Area.  The  Cook  Inlet 
Area  includes  all  waters  of  Alaska 
enclosed  by  a  line  extending  east  from 


Cape  Douglas  (58*  52'  N.  lat.)  and  a  line 
extending  south  from  Cape  Fairfield 
(148*  40'  W.  long.). 

(i)  Unless  restricted  in  this  section,  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  fish,  other 
than  rainbow  trout  and  steelhead  trout, 
may  be  taken  at  any  time  in  the  Cook 
Inlet  Area.  Rainbow  trout  and  steelhead 
trout,  taken  incidentally  in  other 
subsistence  finfish  net  fisheries  and 
through  the  ice,  are  lawfully  taken  and 
may  be  retained  for  subsistence 
purposes. 

(ii)  Salmon  may  be  taken  for 
substance  purposes  only  as  follows:  no 
part  of  a  set  gillnet  may  be  set  or 
operated  within  600  feet  of  any  part  of 
another  set  gill-net. 

(iii)  No  person  may  operate  or  assist 
in  the  operation  of  subsistence  salmon 
net  gear  on  the  same  day  that  person 
operates  or  assists  in  the  operation  of 
commercial  salmon  gear. 

(iv)  Bottomfish  may  be  taken  by  legal 
gear  for  commercial  bottomfish  fishi^ 
intheaiea. 

(v)  Herring  may  be  taken  only  with 
gill  nets.  Gill  nets  used  to  take  herring 
may  not  exceed  50  fset-in  length  and  2 
inches  in  mesh  size. 

(vi)  Gill  nets  may  not  be  used  in  fresh 
water. 

(vii)  Dolly  Varden  may  be  taken  in 
fr«Bh  water  only  by  beach  seines  not 
exceeding  40  fathoms  in  length. 

(viii)  Salmon  may  be  taken  only  under 
the  authority  of  a  subsistence  fishing 
permit  issued  by  ADF&C;  only  one 
permit  may  be  issued  to  a  household 
each  year.  A  subsistence  fishing  permit 
holder  shall  record  daily  salmon  catches 
on  forms  provided  by  ADFaG. 

(ix)  Whitefish  may  not  be  taken. 

(x)  Dolly  Varden  may  be  taken  in 
fresh  water  only  under  the  authority  of 
a  subsistence  fishing  permit  issued  by 
ADFftG;  only  one  permit  may  be  issued 
to  a  household  each  year.  A  subsistence 
fishing  permit  holder  shall  record  daily 
Dolly  Varden  catches  on  forms  provided 
by  ADFftG. 

(xi)  No  person  may  possess  salmon 
taken  under  the  authority  of  a 
subsistence  fishing  permit  unless  both 
lobes  of  the  caudal  fin  (tail)  have  been 
immediately  removed  bom  the  salmon. 

(xii)  The  total  annual  possession  limit 
for  each  subsistence  salmon  fishing 
permit  is  as  follows: 

(A)  25  salmon  for  the  head  of  a 
household  and  10  salmon  for  each 
dependent  of  the  permit  holder; 

(B)  In  addition  to  the  limits  in 
paragraph  (h)(10)(xii)(A)  of  this  section, 
the  holder  of  a  Tyonek  Subdistrict 
subsistence  salmon  fishing  permit  may 
take  70  king  salmon. 
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(xiii)  In  the  subsistence  taking  of 
smelt  there  are  no  harvest  or  possession 
limits  and  smelt  may  be  taken  only  with 
dip  nets  or  gill  nets: 

(A)  In  salt  water  from  April  1  through 
May  31  and  September  1  through 
October  30; 

(B)  In  fresh  water  from  April  1 
through  June  15; 

(C)  No  gillnet  fished  in  salt  water  may 
exceed  50  feet  in  length  and  two  inches 
in  mesh  size; 

P)  No  ^Unet  fished  in  fresh  water 
may  exceed  20  feet  in  length  and  two 
inches  in  mesh  sixe; 

(E)  Each  gillnet  must  be  attended  by 
the  fiahennan  at  all  times  when  it  is 
being  used  to  take  fish. 

(11)  Prince  William  Sound  Area.  The 
Prince  William  Soimd  Area  includes  all 
waters  of  Alaska  between  the  longitude 
of  Cape  Fairfield  and  the  longitude  of 
Cape  Suckling. 

(i)  Unless  restricted  in  this  section  or 
unless  restricted  under  the  terms  of  a 
subsistence  fi«hing  permit,  fish,  other 
than  rainbow  trout  and  steelhead  trout, 
may  be  taken  at  any  time  in  the  Prince 
William  Sound  Area. 

(ii)  Salmon  may  be  taken  in  the  Upper 
Copper  River  District  only  as  follows: 

(A)  In  the  Glennallen  Subdistrict. 
from  June  1  through  September  30; 

(B)  The  Chitina  Subdis^t  is  closed 
to  subsistence  salmon  fishing. 

(iii)  Rainbow  trout  and  steelhead  trout 
taken  incidentally  in  other  subsistence 
finfish  net  fisheries  are  lawfully  taken 
and  may  be  retained  for  subsistence 
purposes. 

(Iv)  All  tributaries  of  the  Copper  River 
and  waters  of  the  Copper  River  not  in 
the  Upper  Copper  River  District  are 
closed  to  the  taking  of  salmon. 

(v)  Salmon,  other  than  chinook 
salmon,  may  be  taken  in  the  vicinity  of 
the  former  Native  village  of  Batzulnetas 
under  the  following  conditions: 

(A)  Salmon  may  be  taken  only  under 
the  authority  of  a  Batzulnetas 
subsistence  salmon  fishing  permit; 

(B)  Salmon  may  be  taken  only  in 
those  waters  of  the  Copper  River 
between  ADFAG  regulatory  marken 
located  neer  the  mouth  of  Tanada  Creek 
and  approximately  one-half  mile 
downstream  from  that  mouth  and  in 
Tanada  Creek  between  ADFftG 
regulatory  markers  identifying  the  open 
waters  of  the  creek; 

(C)  Fish  wheels  and  dip  nets  only  may 
be  used  on  the  Copper  River;  dip  nets 
and  spears  only  may  be  used  in  Tanada 
Creek; 

(D)  Salmon  may  be  taken  only  from 
June  1  through  September  1  or  until  the 
season  is  closed;  openings  will  be 
established  by  the  Board  and  will  be 
two  days  per  week  during  the  month  of 


June  and  3.5  days  per  week  for  the 
remainder  of  the  season; 

(E)  Chinook  salmon  taken  must  be 
released  to  the  water  unharmed;  fish 
wheels  must  be  equipped  with  a  livebox 
or  be  monitored  at  all  times; 

(F)  Annual  harvest  and  possession 
limits  are  as  specified  in  this  section; 

(G)  The  permit  must  be  returned  no 
later  than  September  30  of  each  year. 

(vi)  Salmon  may  not  be  taken  in  any 
area  closed  to  commercial  salmon 
fishing  unless  specifically  permitted  in 
this  section. 

(vii)  Fish  may  be  taken  by  gear  listed 
in  this  part  unless  restricted  in  this 
section  or  under  the  terms  of  a 
subsistence  fishing  permit 

(viii)  Salmon  may  be  taken  only  by 
the  following  types  of  gear 

(A)  In  the  Glennallen  Subdistrict  by 
fish  wheels,  rod  and  reel,  or  dip  nets; 

(B)  In  salt  water  by  gill  nets  and 
seines;  and 

(C)  Fish  wheels  used  for  subsistence 
fishing  may  not  be  rented,  leased,  or 
otherwise  used  for  personal  gain. 
Subsistence  fish  wheels  must  be 
removed  from  the  water  at  the  end  of 
the  permit  period.  Each  permittee  may 
operate  only  one  fish  wheel  at  any  one 
time.  No  person  may  set  or  operate  a 
fish  wheel  within  75  feet  of  another  fish 
wheel.  No  fish  wheel  may  have  more 
than  two  baskets. 

(ix)  A  permit  holder  (pramittee)  must 
personally  operate  the  fish  wheel  or  dip 
net  A  subsistence  fish  wheel  or  dip  net 
permit  may  not  be  loaned  or  transferred. 

(x)  A  wood  or  metal  plate  at  least  12 
inches  high  by  12  inches  wide,  bearing 
the  permit  holder's  name  and  address  in 
letters  and  numerals  at  least  one  inch 
high,  must  be  attached  to  each  fish 
wheel  so  that  the  name  and  address  are 
plainly  visible. 

(xi)  Except  as  provided  in  this  section, 
fish  other  than  salmon  and  freshwater 
fish  species  may  be  taken  for 
subsistence  purposes  vdthout  a 
subsistence  fi«hing  permit 

(xii)  Salmon  and  freshwater  fish 
species  may  be  taken  only  under 
-authority  of  a  subsistence  fishing 
permit 

(xiii)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
pwyear. 

(xiv)  A  subsistence  fishing  permit  for 
the  Upper  Copper  River  District  will  be 
issued  only  to  residents  of  this  state. 
The  following  apply  to  Upper  Copper 
River  District  sulwistence  salmon 
fishing  permits: 

(A)  Oidy  one  type  of  gear  may  be 
specified  on  a  permit; 

(B)  Only  one  pomit  per  year  may  be 
issued  to  a  household; 


(C)  Ptnmits  must  be  returned  no  later 
than  October  31.  or  a  permit  for  the 
following  year  may  be  denied; 

(D)  A  household  may  not  be  issued 
both  a  Copper  River  sdmon  fishing 
permit  and  a  Chitina  Subdistrict  salmon 
fi»hing  permit 

(xv)  The  total  annual  possession  limit 
for  an  Upper  Copper  River  District 
subsistence  salmon  fishing  permit  is  as 
follows: 

(A)  No  more  than  a  total  of  200 
salmon  for  a  permit  issued  to  a 
household  with  one  person,  ot  which  no 
more  than  five  may  be  rhifM>f>)r  salmon 
if  taken  by  dip  net; 

(B)  No  more  than  a  total  of  500 
salmon  for  a  permit  issued  to  a 
household  with  two  or  more  persons,  of 
which  no  more  than  five  may  be 
chinook  salmon  if  taken  by  dip  net 

(xvi)  A  person  may  not  possess 
salmon  taken  under  the  authority  of  an 
Upper  Copper  River  District  subsistence 
fishing  permit  unless  both  lobes  of  the 
caudal  (tail)  fin  have  been  inunediately 
removed  from  the  salmon. 

(xvii)  In  locations  open  to  commercial 
salmon  fishing,  the  anmml  subsistence 
salmon  limit  is  as  follows: 

(A)  15  salmon  for  a  household  of  one 
person; 

(B)  30  salmon  for  a  hotisehold  of  two 
persons; 

(C)  10  salmon  for  each  additional 
person  in  a  household;  and 

(D)  No  more  than  five  king  salmon 
may  be  taken  per  permit 

(12)  Yakutat  Area.  The  Yakutat  Area 
includes  all  Mraters  of  Alaska  between 
the  longitude  of  Cape  Suckling  and  the 
longitude  of  Cape  Fairweather. 

(i)  Unless  restricted  in  this  section  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  fish  may  be 
taken  at  any  time  in  the  Yakutat  Area. 

(ii)  Salmon  may  not  be  taken  during 
the  period  commencing  48  hours  before 
an  opening  until  48  hours  after  the 
closure  of  an  open  commercial  salmon 
net  fishing  season.  This  applies  to  each 
riva  or  bay  fishery  individually. 

(iii)  When  the  length  of  the  weekly 
commercial  salmon  net  fishing  period 
exceeds  two  days  in  any  Yakutat  Area 
salmon  net  fishery  the  subsistence 
fishing  period  is  from  6:00  a.m.  to  6:00 
p.m.  on  Saturday  in  that  location. 

(iv)  In  the  Situk  River,  each 
subsistence  salmon  fishing  permit 
holder  shall  attend  his  or  her  gill  net  at 
all  times  when  it  is  being  used  to  take 
salmon.  "  ^ 

(v)  Any  gillnet  nor  seine  used  for 
subsistence  fishing  may  block  up  to 
two-thirds  of  a  stream. 

(vi)  Salmon,  trout  and  char  may  only 
be  taken  under  authority  of  a 
subsistence  fishing  permit 
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(vii)  Salmon,  trout,  or  char  taken 
incidentally  by  gear  operated  under  the 
terms  of  a  subsistence  permit  for  salmon 
are  legally  taken  and  possessed  for 
subsistence  purposes.  The  holder  of  a 
subsistence  salmon  permit  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  his  or  her  permit  calendar. 

(viii)  Subsistence  fishermen  must 
remove  the  dorsal  fin  from  subsistence- 
caught  salmon  when  taken. 

(ix)  No  person  may  possess 
subsistence-taken  and  sport-taken 
salmon  on  the  same  day. 

(13)  Southeastern  Alaska  Area.  The 
Southeastern  Alaska  Area  includes  all 
Kvaters  between  a  line  projecting 
southwest  from  the  westernmost  tip  of 
Cape  Fairweather  and  Dixon  Entrance. 

(i)  Unless  restricted  in  this  section  or 
under  the  terms  of  a  subsistence  fishing 
permit,  fish,  other  than  rainbow  trout 
and  steelhead  trout,  may  be  taken  in  the 
Southaastem  Alaska  Area  at  any  time. 

(ii)  Coho  salmon  may  only  be  taken 
from  Salt  Lake  and  Mitchell  Bay  from 
August  1  through  October  31.  Only  one 
sulwistence  salmon  fishing  permit  will 
be  issued  for  a  household  for  the  Salt 
Lake  and  Mitchell  Bay  coho  fishery. 

(iii)  From  July  7  through  July  31. 
sockeya  salmon  may  be  taken  in  the 
waters  of  Klawock  Inlet  enclosed  by  a 
line  from  Klawock  Light  to  the  Klawock 
Oil  Dock,  the  Klawock  River,  and 
Klawock  Lake  only  from  8:00  a.m. 
Monday  until  5:00  p.m.  Friday. 

(iv)  In  District  15.  saltwaters  of  Lynn 
Canal  including  Chilkat  and  Chilkoot, 
are  closed  to  the  subsistence  taking  of 
salmon  during  closed  periods  of  the 
commercial  salmon  net  fishery  in  the 
district. 

(v)  Fish  may  be  taken  by  gear  listed 
in  this  part  except  as  may  be  restricted 
under  the  terms  of  a  subsistence  fishing 
permit  and  except  as  follows: 

(A)  In  District  13.  Redoubt  Bay.  gill 
net  or  seine  gear  may  not  be  used  to  take 
salmon  in  any  waters  of  the  bay  closed 
to  commercial  salmon  fishing; 

(B)  Beach  seines,  rod  and  reel,  and 
gaffs  only  may  be  used  to  take  coho 
salmon; 

(C)  Set  gill  nets  may  be  used  in  Yes 
Bay  north  of  a  line  from  Bluff  Point  to 
Syble  Point,  except  writhin  500  yards  of 
the  terminus  of  Wolverine  Creek;  the 
subsistence  permit  holder  shall  be 
physically  present  at  the  gill  net  while 
it  is  in  operation. 

(vi)  Salmon,  trout,  and  char  may  only 
be  taken  under  authority  of  a 
subsistence  fishing  permit. 

(vii)  Permits  will  not  be  issued  for  the 
taking  of  chinook  or  coho  salmon, 
except  for  coho  salmon  as  provided  in 
this  section,  but  chinook  or  coho  salmon 
taken  incidentally  by  gear  operated 


under  terms  of  a  subsistence  permit  for 
other  salmon  are  legally  taken  and 
possessed  for  subsistence  purposes.  The 
holder  of  a  subsistence  salmon  fishing 
permit  must  report  any  chinook  or  coho 
salmon  taken  in  this  manner  on  his  or 
her  permit  calendar. 

(viU)  In  the  Chilkat  River,  the 
subsistence  fishing  permit  holder  shall 
be  physically  present  at  the  net  while  it 
is  fishing. 

(ix)  Salmon,  trout,  or  char  taken 
incidentally  by  gear  operated  under  the 
terms  of  a  subsistence  permit  for  scdmon 
are  legdly  taken  and  possessed  for 
subsistence  purposes.  The  holder  of  a 
subsistence  salmon  permit  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  his  or  her  permit  calendar. 

(x)  Subsistence  fishermen  shall 
immediately  remove  the  pelvic  fins  of 
all  salmon  when  taken. 

(xi)  No  person  may  possess 
subsistence-taken  and  sport-taken 
salmon  on  the  same  day. 

(xii)  No  permits  for  the  use  of  nets 
will  be  issued  for  the  salmon  streams 
flowing  across  or  adjacent  to  the  road 
systems  of  Petersburg,  Wrangell,  and 
Sitka. 

txiii)  In  the  waters  of  Klawock  Inlet 
enclosed  by  a  line  from  Klawock  Light 
to  the  Klawock  Oil  Dock,  no  person  may 
subsistence  salmon  fish  from  a  vessel 
that  is  powered  by  a  motor  of  greater 
than  35  horsepower. 


f -xr 


laidng  of  slieNtlelL 


(a)  Regulations  in  this  section  apply  to 
subsistence  taking  of  dungeness  crab, 
king  crab,  tanner  crab,  shrimp,  clams, 
abalone.  and  other  shellfish  or  their 
parts. 

(b)  Shellfish  may  be  taken  for 
subsistence  uses  at  any  time  in  any  area 
of  the  public  lands  by  any  method 
imless  restricted  by  the  subsistence 

fishing  regulations  of  § .26  or  this 

section. 

(c)  Methods,  means,  and  general 
restrictions. 

(1)  The  harvest  limit  specified  in  this 
section  for  a  subsistence  season  for  a 
species  and  the  State  harvest  limit  set 
for  a  State  season  for  the  same  species 
are  not  cumulative.  This  means  that  a 
person  or  designated  group  who  has 
taken  the  harvest  limit  for  a  particular 
species  under  a  subsistence  season 
si>ecified  in  this  section  may  not  after 
that,  take  any  additional  shellfish  of  that 
species  under  any  other  harvest  limit 
specified  for  a  State  season. 

(2)  Unless  otherwise  provided  in  this 
section,  gear  as  specified  in  the 

definitions  of  § .26  is  legal  for 

subsistence  taking  of  shellfish. 


(3)  It  is  prohibited  to  buy  or  sril 
subsistence-taken  shellfish,  their  parts, 
or  their  eggs,  unless  otherwise  specified. 

(4)  The  use  of  explosives  and 
chemicals  is  prohibited,  except  that 
chemical  baits  or  lures  may  be  used  to 
attract  shellfish. 

(5)  Each  subsistence  fisherman  shall 
plainly  and  legibly  inscribe  their  first 
initial,  last  name  and  address  on  a  keg 
or  buoy  attached  to  unattended 
subsistence  fishing  gear.  Subsistence 
fishing  gear  may  not  display  a 
permanent  ADF&G  vessel  license 
number.  The  keg  or  buoy  may  be  any 
color  except  red. 

(6)  A  side  wall  of  all  subsistence 
shellfish  pots  must  contain  an  opening 
with  a  pmimeter  equal  to  or  exceeding 
one-half  of  the  tunnel  eye  opening 
perimeter.  The  opening  must  be  laced, 
sewn,  or  seciired  together  by  untreated 
cotton  twine  or  other  natural  fiber  no 
latger  than  120  thread.  Dungeness  crab 
and  shrimp  pots  may  have  the  pot  lid 
tiedown  straps  secured  to  the  pot  at  one 
end  by  untreated  cotton  twine  no  larger 
than  120  thread,  as  a  substitute  for  the 
above  requirement. 

(7)  No  person  may  mutilate  or 
otherwise  disfigure  a  crab  in  any 
manner  w(uch  would  prevent 
determination  of  the  minimum  size 
restrictions  until  the  crab  has  been 
processed  or  prepared  for  consumption. 

(8)  In  addition  to  the  marking 
requirements  in  paragraph  (c)(5)  of  this 
section,  kegs  or  buoys  attached  to 
subsistence  crab  pots  must  also  be 
inscribed  with  the  name  or  U.S.  Coast 
Guard  nimiber  of  the  vessel  used  to 
operate  the  pots. 

(9)  No  more  than  five  pots  per  person 
and  10  pots  per  vessel  may  be  used  to 
take  cnA>,  except  as  specified  in 
paragraph  (f)  of  this  section. 

(10)  In  the  subsistence  taking  of 
shrimp  in  the  Glacier  Bay  National 
Preserve,  no  person  may  use  more  than 
10  pots,  and  no  more  than  20  pots  may 
be  operated  from  a  vessel.  In  the 
subsistence  taking  of  shellfish  other 
than  shrimp  in  the  Glacier  Bay  National 
Preserve,  no  person  may  operate  more 
than  five  pots  of  any  type,  and  no  more 
than  10  pots  of  any  type  may  be 
operated  from  a  vessel. 

(d)  Taking  shellfish  by  designated 
fishing  permit  (1)  Any  species  of 
shellfish  that  may  be  taken  by 
subsistence  fishing  under  this  part  may 
be  taken  under  a  designated  harvest 
permit 

(2)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  sheUflbh  on  his  or  her  behalf.  The 
designated  fisherman  must  obtain  a 
designated  shellfish  permit  prior  to 
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attempting  to  harvest  shellfish  and  must 
return  a  completed  harvest  report  The 
designated  fisherman  may  harvest  for 
any  number  ol  recipients  but  may  have 
no  more  than  two  harvest  limits  in  his/ 
her  possession  at  any  one  time. 

(3)  The  designated  fisherman  must 
have  in  possession  a  valid  designated 
fishing  permit  when  taking,  attempting 
to  take,  or  transporting  shellfish  taken 
under  this  section,  on  behalf  of  a 
beneficiary. 

(4)  a  person  may  not  fish  with  more 
than  one  legal  limit  of  gear  as 
established  by  this  section. 

(5)  A  beneficiary  may  not  designate 
more  than  one  person  to  take  or  attempt 
to  take  shellfish  on  the  benefidarry's 
behalf  at  one  time.  A  beneficiary  may 
not  personally  take  or  attempt  to  take 
shellfish  at  the  same  time  that  a 
designated  fisherman  is  taking  or 
attempting  to  take  shellfish  on  behalf  of 
abenefidaiy. 

(e)  If  a  subsistence  fishing  permit  is 
required  by  this  chapter,  tixe  following 
conditions  apply  unless  otherwise 
specified  by  the  subsistence  fishing 
FMulations  this  section: 

(1)  The  numbers  of  shellfish  taken  for 
subsistence  vae  may  not  exceed  the 
limits  set  out  in  the  permit; 

(2)  Permits  must  be  obtained  prior  to 
subsistence  fishing: 

(3)  Permits  must  be  retained  in  the 
possession  of  the  permittee  and  be 
readily  available  for  inspection  while 
taking  or  transporting  the  species  for 
which  the  permit  is  issued; 

(4)  If  specified  on  the  permit,  each 
subsistence  fisherman  shall  keep 
accurate  daily  records  of  the  cateh 
involved,  showing  the  number  of 
shellfish  taken  by  species,  location  and 
date  of  the  catch  and  such  other 
information  may  be  required  for 
management  or  conservation  purposes; 

(5)  Subsistence  fishing  reports  must 
be  completed  and  submitted  at  a  time 
specified  for  each  particular  area  and 
fishery; 

(6)  If  the  return  of  catch  information 
necessary  for  management  and 
conservation  purposes  is  required  by  a 
subsistence  fjahing  permit,  a  permittee 
who  fails  to  comply  with  such  reporting 
requirements  is  ineligible  to  receive  a 
subsistence  permit  for  that  activity 
during  the  following  calendar  year, 
unless  the  permit  applicant 
demonstrates  to  the  department  that 
Sailive  to  report  was  due  to  loss  in  the 
nuul,  accident,  sickness  or  other 
unavoidable  circumstances. 

(f)  Subsistence  take  by  commercial 
vessels.  No  fishing  vessel  which  is 
commercially  licensed  and  registered 
for  shrimp  pot,  shrimp  trawl,  king  crab, 
tanner  crab,  or  dimgeness  crab  finhing 


may  be  used  for  subsistence  take  during 
the  period  starting  14  days  before  an 
opening  until  14  days  after  the  closure 
of  a  respective  open  season  in  the  area 
or  areas  for  whidi  the  vessel  is 
registned.  However,  conomercial 
fishermen  may  retain  «haHfi«h  for  their 
own  use  from  their  lawfiiUy  taken 
commercial  catch. 

(g)  No  person  may  take  or  possess 
shellfish  smaller  than  the  minimnifi 
legal  size  limits. 

(h)  Unlavtrfiil  possession  of 
subsistence  shellfish.  Shellfish  or  their 
parts  taken  in  violation  of  Federal  or 
State  regulations  may  not  be  possessed, 
transported,  given,  received  or  bartered. 

(i)  Subsistence  shellfish  areas  and 
pertinent  restrictions.  (1)  Southeastern 
Alaska-Yakutat  Area,  (i)  Shellfish  may 
be  taken  for  subsistence  purposes  in  the 
Glacier  Bay  National  Prraerve  only 
imder  the  authority  of  a  subsistence 
shellfish  fishing  permit 

(ii)  Sea  cucumbers  may  not  be  taken 
with  the  use  of  diving  gear. 

(iii)  In  the  subsistence  taking  of 
shrimp,  no  more  than  10  pots  per 
person,  and  no  more  than  20  pots  per 
vessel  may  be  used;  in  the  subsistence 
taking  of  shellfish  other  than  shrimp,  no 
more  than  five  pots  of  any  type,  per 
person,  and  no  more  than  10  pots  of  any 
tjrpe,  per  vessel,  may  be  used. 

(iv)  No  conunordaUy  licensed  arui 
registered  shrimp  fishing  vessel  may  be 
used  to  take  shrimp  for  subsistence 
purposes  in  Districts  6,  7,  8  and  10  fit>m 
February  15  through  April  30. 

(v)  In  the  subsisteru»  taking  of 
Dimgeness  crab: 

(A)  The  daily  harvest  and  possession 
limit  is  20  crab  per  person  except  that, 
in  waters  of  Thome  Bay  west  of  the 
longitude  of  the  southernmost  tip  of 
Thome  Head,  the  daily  harvest  ^nH 
possession  limit  is  five  crab; 

(B)  Only  male  crab  six  and  one-half 
inches  or  greater  in  shoulder  width  may 
be  taken  or  possessed; 

(C)  Spears  and  gafEs  nuy  not  be  used 
in  Districts  1  through  16; 

(D)  Live  holding  ucilities  utilized  to 
acounulate  or  pool  multiple  harvest 
limits  by  an  individual  or  individuals 
are  not  allowed. 

(vi)  In  the  subsistence  taking  of  king 
crab: 

(A)  Red  and  blue  king  crab  may  not 
be  taken  from  April  1  through  June  30; 

(B)  Only  male  red  and  brown  king 
crab  seven  inches  and  male  blue  king 
crab  six  and  one-half  inches  or  larger  in 
width  of  shell  may  be  taken  or 


(C)  In  the  Yakutat  Area  the  daily 
harvest  and  possession  limit  is  two  crab 
per  person  and  only  male  crab  may  be 
taken; 


(D)  An  operator  of  a  conunercially 
licensed  and  registered  king  crab  fishing 
vessel  shall  obtain  a  permit  before 
taking  king  crab  for  subsistence 
purposes  in  waters  of  Yakutat  Bay 
enclosed  by  a  line  from  the  westernmost 
tip  of  Ocean  Cape  to  the  easternmost  tip 
of  Point  Manby  during  the  open 
corrunercial  king  crab  li«lrinp  seasorL 

(vii)  The  possession  limit  Yor  Tarmer 
crab  is  30  crab  per  person  per  day. 

(viii)  The  harvest  limit  is  six  geoducks 
per  person  per  day. 

(ix)  In  the  subsistenoe  taking  of 
abalone: 

(A)  The  possession  limit  is  50  abalone 
per  person; 

(B)  The  minttninn  legal  size  is  three 
inches  (76  irun)  in  greatest  diameter  of 
shell,  except  in  District  13  the  minimum 
legal  size  is  three  and  one-half  inches 
(89  rrun)  in  greatest  diameter  of  shell; 

(C)  Subsistence  fishing  is  prohifadted 
while  engaged  in  commercial  abalone 
fishing;  prior  to  engaging  in  the 
subsistenoe  fishery,  corrunercial  abalone 
fishermen  must  return  the  commercial 
permit  to  ADF&G  and  land  the 
coDomercial  catch  in  possession. 

(x)  In  the  subsistence  taking  of  rock 
scallops  (Hirmites  sp)  and  waethervane 
scallops  (Pecten  sp).  the  daily  harvest 
and  possession  limit  is  five  rock 
scallops  and  10  weathervane  scallops. 

(2)  Cook  Inlet  Area,  (i)  Except  as 
otherwise  provided  in  this  section,  no 
person  ooay  take  shellfish  for 
subsistence  purposes. 

(ii)  All  waters  vrithin  the  boundaries 
of  the  Kenai  National  Wildlife  Refrige 
are  closed  to  the  taking  of  «h«]lfi|^h  for 
subsistence  purposes. 

(3)  Kodiak  Area,  (i)  Shellfish  may  be 
taken  for  subsistence  purposes  only 
under  the  authority  of  a  subsistence 
shellfish  fishing  permit  issued  by  the 
ADF&G. 

(ii)  The  operator  of  a  corrmrendally 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsisterK»  fishing 
permit  from  the  AOF&G  before 
subsistooce  shrimp  finhing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district  section  or 
subsection.  The  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish.  No  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iii)  The  daily  harvest  and  possession 
limit  is  12  male  dungeness  crab  per 
person:  only  male  Dungeness  crab  v^th 
a  shell  width  of  six  and  one-half  inches 
or  greater  may  be  taken  or  possessed. 
Taking  of  Dungeness  crab  is  prohibited 
in  water  25  fathoms  or  more  in  depth 
during  the  14  days  immediately  before 
the  opening  of  a  corrunercial  king  or 
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Tanner  crab  fishing  ■esson  in  the 
location. 

(iv)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  annual  limit  is  three  crabs  per 
household;  only  male  king  crab  seven 
inches  or  greater  in  width  of  shell  may 
be  taken  or  possessed: 

(B)  All  crab  pots  used  for  subsistence 
fishiug  and  left  in  saltwater  unattended 
longer  than  a  tvro-week  period  shall 
have  all  bait  and  bait  containen 
removed  and  all  doora  secured  fully 
open; 

(C)  No  more  than  one  crab  f>ot  no 
more  than  75  cubic  feet  in  capacity  may 

^Jm  used  to  take  king  crab: 

(D)  King  crab  may  be  taken  only  from 
June  1— January  31,  except  that  the 
subsistence  taking  of  king  crab  is 
prohibited  in  waten  25  fathoms  or 
greater  in  depth  during  the  period  14 
days  before  and  14  days  alter  open 
commercial  fishing  seasons  for  red  king 
crab,  bliie  king  crab,  or  tanner  crab  in 
the  location: 

(E)  The  waten  of  the  Pacific  Ocean 
enclosed  by  the  boundaries  of  Womans 
Bay,  Ckbson  Cove,  and  an  area  defined 
by  a  line  Vi  mile  on  either  side  of  the 
mouth  of  the  Karluk  River,  and 
extending  seaward  3,000  feet,  and  ail 
waten  within  1 ,500  feet  seaward  of  the 
shoreline  of  Afognak  Island  are  closed 
to  the  harvest  of  king  crab  except  by 
Federally-qualified  subsistence  usen. 

(v)  In  the  subsistence  taking  of  tanner 
crab: 

(A)  No  more  than  five  crab  pots  may 
be  used  to  take  tanner  crab; 

(B)  From  July  15-Februaiy  10,  the 
subsistence  taking  of  tanner  crab  is 
prohibited  in  waten  25  fathoms  or 
greater  in  depth  during  the  14  days 
immediately  before  the  opening  of  a 
commercial  king  or  tanner  crab  fisiiing 
season  in  the  location: 

(C)  The  daily  harvest  and  possession 
limit  is  12  male  crab  with  a  shall  width 


five  and  eofs-lialf  inches  or  ^eater  per 
person. 

(4)  Ahtka  Pminsula-Aleutian  Islands 
Ana.  (i)  Shellfish  may  be  taken  for 
subsistence  purposes  only  under  the 
authority  of  a  subsistence  shellfish 
fishing  permit  issued  by  the  AOFftG. 

(ii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&C  prior  to 
subsistmice  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  mora  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iii)  The  daily  harvest  and  possessicm 
limit  is  12  male  dungeness  crab  per 
person;  only  crabs  with  a  shell  width  of 
five  and  one-half  inches  or  greater  may 
be  taken  or  possessed. 

(iv)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  daily  harvest  and  possession 
limit  is  six  male  crab  per  person:  only 
crabs  with  a  shell  width  of  six  and  one- 
half  inches  or  greater  may  ba  taken  or 


(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  {wriod  shall 
have  all  bait  and  bait  containen 
removed  and  all  doon  secured  hilly 
open; 

(C)  Crab  may  be  taken  only  from  June 
1-January  31. 

(v)  The  daily  harvest  and  possession 
limit  is  12  male  tanner  crab  per  person: 
only  crabs  with  a  shell  width  of  five  and 
one-half  inches  or  greater  may  be  taken 
or  possessed. 

(5)  Beting  Sea  Area,  (i)  In  wsten 
South  of  60*  North  latitude,  shellfish 
may  be  taken  for  subsistence  purposes 
only  under  the  authority  of  a 


subsistence  shellfish  fishing  permit 
issued  by  the  ADFtG. 

(ii)  In  that  portion  of  the  area  north  of 
the  latitude  of  Cape  Newenham, 
shellfish  may  only  be  taken  by  shovel, 
jigging  gear,  pots  and  ring  net 

(iii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  AOF&C  prior  to 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  writhin  a  closed  commercial 
shrimp  fishing  district,  section  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iv)  In  watan  south  of  60*  N.  lat .  the 
daily  harvest  and  possession  limit  is  12 
male  dungeness  crab  per  person. 

(v)  In  this  subsistence  taking  of  king 
ciab: 

(A)  bi  waten  south  of  80*  N.  lat.  the 
daily  harvest  and  possession  limit  is  six 
male  crab  per  person: 

(B)  All  crab  pots  used  for  subsistence 
fishiiog  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containen 
removed  and  all  doon  secured  fulfy 
open; 

(C)  In  wraten  south  of  60*  N.  lat,  crab 
may  be  taken  only  from  June  1-January 
31. 

(vi)  In  waten  south  of  60*  N.  lat ,  the 
daily  harvest  and  possession  limit  is  12 
male  tanner  crab. 

Dated:  December  1, 1997. 
BnMxBahUtt. 
Secntaiy  of  the  Interior. 

Dated:  Dacambar  4. 1997. 
FUlJaaik. 

Regional  Foretter.  USD  A  Forest  Service. 
(FR  Doc.  97-32345  Filed  12-15-97;  8:45  am) 
I  coot  MtO-U-e-,  4S1S-H-S 


Wednesday 
December  17,  1997 


Part  IV 

Department  of. 
Transportation 

Federal  Aviation  Administration 

14  CFR  Parts  91,  93,  121,  and  135 
Spedai  Right  Ruies  in  the  Vicinity  of 
Grand  Canyon  National  Parle;  Rnal  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
FMaral  Avtotfon  Administration 

14  CFR  Pwrle  91. 93, 121.  and  136 

[DoeiMt  Na  28697;  Aimndnwnt  No*.  M- 
28S,  93-78. 121-M7, 190-71] 

RIN2120-AQS4 

SpecM  Hight  Rules  In  ttts  Vicinity  of 
Grand  Canyon  Nstkmsl  Psrfc 

AOWCY;  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Pinal  Rule;  request  for 
comments. 


:  On  February  26, 1997.  tbe 
FAA  delayed  the  implementation  of 
certain  provisions  of  the  December  31. 

1996  final  rule.  Special  Flight  Rules  in 
the  Vicinity  of  Grand  Canyon  National 
Park.  That  final  rule  codified  the 
provisions  of  Special  Federal  Aviation 
Regulation  (SFAR)  No.  50-2,  Special 
Flight  Rules  in  the  Vicinity  of  Grand 
Canyon  National  Park  (GCNP):  modified 
the  dimensions  of  the  GCNP  Special 
Flight  Rules  Area  (SFRA):  established 
new  and  modified  existing  flight-free 
zones;  established  new  and  modified 
existing  flight  corridors:  established 
reporting  requirements  for  commercial 
sightseeing  companies  operating  in  the  • 
SFRA;  prcmibited  commercial 
sightseeing  operations  in  certain  areas 
during  certain  time  periods:  and  limited 
the  number  of  airqraft  that  can  be  used 
for  commercial  sightseeing  operations  in 
the  SFRA.  Specifically,  the  February 

1997  action  delayed  the  effiective  date 
for  the  new  and  modified  flight-free 
zones,  SFRA  modification,  and 
corridors  portion  of  the  final  rule  and 
reinstated  portions  of  and  amended  the 
expiration  date  of  SFAR  No.  50-2. 
However,  that  action  did  not  affect  or 
delay  the  implementation  of  the  curfew, 
aircraft  restrictions,  reporting 
requirements  or  other  portions  of  the 
rule.  This  action  further  delays  the 
effective  date  for  the  flight-free  zones. 
SFRA  modification,  and  corridors 
portions  of  the  December  3 1 ,  1996,  final 
rule  until  January  31. 1999.  and  extends 
the  expiration  date  of  SFAR  50-2  until 

0900  UTC  January  31.  1999.  This  action 
is  necessary  to  allow  the  FAA  time  to 
establish  a  route  structure  for  the  GCNP. 
OAtn:  The  effective  date  of  January  31. 
1998.  for  14  CFR  Sections  93.301, 
93.305,  and  93.307.  is  delayed  until 

0901  UTC  lanuary  31. 1999.  Section  9 
of  SFAR  No.  50-2  is  amended  effective 
January  16. 1998.  Comments  must  be 
received  on  or  before  January  16.  1998. 
A0OREUE8:  Comments  should  be 
mailed,  in  triplicate  to:  Federal  Aviation 


Administration,  Office  of  the  Chief 
Coiuisel.  Attention;  Rules  Docket  (AGC- 
200),  Docket  No.  28537,  800 
Independence  Ave..  SW.,  Washington. 
DC  20591.  Comments  may  be  sent 
electronically  to  the  Rules  Docket  by 
using  the  following  Internet  address  9- 
nprm-cmts0faa.dot.gov.  Comments 
must  be  marked  Docket  No.  28537. 
Comments  may  be  examined  in  the 
Rules  Docket  in  Room  915G  on 
wadulays  between  8:30  a.m.  and  5:00 
p.m..  except  on  Federal  holidays. 

TOR  FUfm«R  INFORMA-nON  CONTACT: 

Mr.  Reginald  C.  Matthews.  Manager. 
Ainpace  and  Rules  Division.  ATA-'lOO, 
OtRce  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
Telephone:  (202)  267-4783. 

SUPPLBMKNTAMY  MPONMATION: 

Request  for  Comments  on  tbe  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
OATfS  section.  Comments  that  provide 
the  factual  basis  supporting  the  views 
and  suggestions  presented  are 
peiticularly  helpful  in  evaluating  the 
eChcts  of  the  rule,  and  in  determining 
whether  additional  rulemaking  is 
required. 

Beckgrouad 

On  December  31. 1996.  the  FAA 

gublished  three  conament  actions  (a 
nal  rule,  a  Notice  of  Proposed 
Rulemaking,  and  a  Notice  of 
Availability  of  Proposed  Commercial 
Air  Tour  Routes)  in  the  Federal 
(62  FR  69301)  as  part  of  an  overall 
strata^  to  reduce  further  the  impact  of 
aircraft  noise  on  the  GCNP  environment 
and  to  assist  the  National  Park  Service 
(NPS)  in  achieving  its  statutory  mandate 
imposed  by  Public  Law  100-91.  The 
final  rule  amended  part  93  of  the 
Federal  Aviation  Regulations  and  added 
a  new  subpart  to  codify  the  provisions 
of  SFAR  No.  50-2,  modified  the 
dimensions  of  the  GCNP  SFRA: 
established  new  and  modified  existing 
flight-free  zones;  established  new  and 
modified  existing  flight  corridofe;  and 
established  lepoiting  lequiiementa  for 
comnwroial  aightisring  companiee 
operating  in  the  Special  Flight  Rules 
Area.  In  addition,  to  provide  further 
protection  for  park  resources,  the  final 
rule  prohibited  commercial  sightseeing 
operations  in  the  Zuni  and  Dragon 
corridors  during  certain  time  periods, 
and  placed  a  temporary  limit  on  the 
number  of  aircraft  that  can  be  used  for 


commercial  sightseeing  operations  in 
the  GCNP  SFRA.  These  provisions 
originally  were  to  become  efiiactive  on 
May  1. 1997. 

Also  published  was  an  NPRM.  Notice 
No.  96-15.  proposing  to  establish  noise 
limitations  for  certain  aircraft  operating 
in  the  vicinity  of  GCNP.  Finally,  a 
Notice  of  Availability  of  Proposed 
Commercial  Air  Tour  Routes  for  the 
GCNP  was  published.  This  Notice 
requested  comment  on  the  proposed 
new  or  modified  existing  air  tour  routea. 
which  would  complement  the  final  rule 
affecting  the  Special  Flight  Rules  in  the 
Vicinity  of  GCNP. 

On  February  21, 1997,  the  FAA  issued 
a  final  rule  that  delayed  the 
implementation  of  certain  sections  of 
the  final  rule  (82  FR  8862:  Febniary  26. 
1997).  Specifically,  this  action  delayed 
the  implementation  date,  until  January 
31. 1998.  of  those  sections  of  the  rule 
that  address  the  SFRA,  flight-bee  zones, 
and  flight  corridore.  respectively 
secttons  93.301.  93.305.  and  93.307.  In 
addition,  certain  portions  of  SFAR  No. 
50-2  were  reinstated  and  the  expiration 
date  was  extended.  With  the  goal  to 
produce  the  best  air  tour  routes 
possible,  implementation  was  delayed 
to  allow  the  FAA  and  the  Department  of 
Interior  (IXDI)  to  consider  comments  and 
suggestions  to  improve  the  proposed 
route  structure.  This  latter  action  did 
not  affisct  or  delay  the  implementation 
of  the  ciirfew.  aircraft  cap,  or  reporting 
requirements  of  the  rule. 

6n  May  15, 1997.  the  FAA  published 
an  NPRM.  Notice  No.  97-6.  and  a 
companion  Notice  of  Availability  of 
Proposed  Routes  that  proposed  two 
quiet  technology  corridors  in  GCNP. 
The  first  corridor,  through  the  Bright 
Angel  flight-free  zone,  would  be  used 
for  quiet  technology  aircraft  only.  Tbe 
second  corridor,  through  National 
Canyon,  would  be  for  quiet  technology 
aircraft  for  westbotmd  traffic  after 
December  21,  2001. 

After  certain  provisions  of  the  final 
rule  become  effective  on  May  1 ,  the 
FAA  discovered  that  it  had  significanUy 
underestimated  the  number  of 
commercial  air  tour  aircraft  operating 
over  the  GCNP  in  1995.  Based  on  this 
new  information,  the  FAA  reevaluated 
the  economic  and  environmental 
analyses  completed  for  the  final  rule. 
While  the  benefits  of  the  final  rule,  as 
analyzed  with  the  new  information,  are 
less  than  originally  predicted  by  the 
FAA.  the  rule  continues  to  provide 
benefits  in  comparison  to  withdrawing 
portions  of  the  rule  or  the  rule  in  its 
entirety.  Since  the  final  rule  is  one  step 
towards  the  substantial  restoration  of 
nattual  quiet  that  will  be  augmented  by 
further  steps,  the  changes  in  the 
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analyses  are  not  of  such  magnitude  as  to 
a£fect  the  Agency's  position  on  the 
implementation  of  the  final  rule  or  the 
Federal  government's  overall  policy  to 
address  the  effects  of  air  tour  operations 
in  GCNP.  An  explanation  of  the  new 
information,  along  with  the  reevlaution 
of  the  economic  and  environmental 
analyses,  was  published  as  a  Notice  of 
Clarification  on  October  31, 1997  (62  FR 
58898). 

Also  in  the  Notice  of  Clarification,  the 
FAA  annoimced  that  after  discussions 
with  the  DOI  and  NPS,  the  Agencies 
jointiy  agreed  to  delay  the  final  route 
selection  for  commercial  air  tour 
operations  in  the  GCNP  until  the  fall  of 
1998.  This  delay  would  permit  valuable 
time  for  further  review  and  discussions 
to  take  place  with  particular  emphasis 
on  the  proposed  National  Canyon 
corridor. 

Notice  and  Gomment 

Development  of  the  air  tour  routes  is 
a  critical  step  in  the  completion  of  the 
ainpace  structure  for  GCNP  and 
towards  achieving  NPS's  goal  of 
substantially  restoring  the  natiual  quiet 
in  GCNP.  The  air  tour  routes,  flight-free 
zones  and  flight  corridon  must  be 
implemented  at  the  same  time  in  order 
to  complete  the  airspace  structiire  and 
to  provide  for  the  transition  to  the  new 
operating  environment  in  GCNP.  If  the 
FAA  ware  to  implement,  as  schedided. 
the  airspace  portions  of  the  final  rule, 
particularly  the  expansion  of  the  flight- 
free  zones,  without  the  corresponding 
new  routes,  certain  air  tour  routes 
currentiy  in  use  would  disappeer  on 
January  31.  1998.  The  loss  of  these  air 
tour  routes  would  force  the  commercial 
air  tour  traffic  onto  the  remaining  air 
tour  routes,  creating  a  potentially  unsafe 
operating  situation  in  GCNP.  Since  the 
agencies  have  determined  to  delay 
selection  and  finalization  of  tbe  air  tour 
routes,  tbe  FAA  finds  that  the  airspace 
portions  of  the  final  rule,  which  were  to 
be  effactive  on  January  31, 1998,  must 
also  be  further  delayed.  In  order  for  the 
commercial  air  tour  operators 
conducting  operations  in  GCNP  to  be 
made  aware  of  the  delay  of  the 
implementation  of  the  ainpace  portions 
of  the  final  rule  and  to  avoid  any 
confiision  that  could  result  in  an  unsafe 
operating  enviroiunent  at  GCNP,  the 
FAA  finds  that  there  is  sufficient 
Justification  under  5  U.S.C  553(b)  to 
issue  this  rule  without  notice  and  prior 
opportimity  for  comment 

'The  FAA  maintains  its  past  position 
that  the  training  of  pilots  on  new  routes 
during  a  peak  tourist  season  could  be 
imsafe.  Peak  season  at  GCNP  extends 
approximately  from  May  through 
October.  To  eliminate  the  potential  for 


unsafe  operations  vdthin  the  Paii^  the 
FAA  has  determined  that  the  training 
should  take  place  in  the  Park  when  d^e 
volume  of  air  traffic  traditionally 
decreases,  i.e.,  after  the  sununer  tourist 
season.  The  FAA  expects  that  the  new 
route  structure  will  be  completed  by  the 
Fall  of  1998.  For  the  above  reasons,  the 
FAA  is  delaying  implementation  of 
sections  93.301,  93.305,  and  93.307  of  - 
the  December  31, 1996,  final  rule  for  a 
full  season,  imtil  January  31, 1999,  to 
give  the  operatora  sufficient  time  to 
train  their  pilots  adequately  and  safely 
after  the  close  of  the  busy  siunmer 
season.  Additionally,  the  FAA  is 
amending  the  expiration  date  for  those 
portions  of  SFAR  No.  50-2  reinstated  in 
the  February  26. 1997,  final  rule  until 
January  31, 1999. 

While  there  is  not  sufficient  time  to 
allow  prior  notice  and  comment 
concerning  the  FAA  decision  to  delay 
the  January  31, 1998,  effective  date, 
comments  are  invited  concerning  any 
other  aspect  of  this  rule,  includi^  the 
new  implementation  date  of  January  31, 
1999. 

Rconnmir  Evaluation 

In  issuing  the  final  rule  for  Special 
Flight  Rules  in  the  Vicinity  of  the 
GCNP,  the  FAA  prepared  a  cost  benefit 
analysis  of  the  rule.  A  copy  of  the  . 
regulatory  evaluation  is  located  in 
docket  No.  28537.  That  economic 
evaluation  was  later  revised  based  on 
new  information  that  showed  that  the 
number  of  aircraft  being  operated  in  the 
GCNP  was  greater  than  originally 
estimated.  The  reevaluation  of  the 
economic  data,  including  alternatives 
considered,  was  published  in  the  Notice 
of  Clarification  discussed  earlier  (62  FR 
58898).  In  the  notice,  the  FAA 
concluded  that  the  rule  is  still  cost 
beneficial.  This  extension  of  the 
effective  date  for  the  final  rule  will  not 
affect  that  reevaluation,  although  the 
delay  in  the  implementation  of  the 
extended  FFZs  will  be  cost  relieving. 

Regnlatoiy  Flexibility  Analysis 

As  required  by  tbe  Regulatory 
Flexibility  Act  of  1980,  as  amended,  the 
FAA  completed  a  final  regulatory 
flexibility  analysis  of  the  final  rule.  This 
analysis  was  also  reevaluated  and 
revised  findings  were  published  in  the 
Notice  of  Clarification  referenced  above, 
as  a  Supplemental  Regulatory 
Flexibility  Analysis.  "Hiis  extended 
delay  of  the  compliance  date  will  not 
afiiact  that  supplemental  analysis. 

Federalism  Implications 

The  amendment  set  forth  herein  will 
not  have  substantial  direct  effects  on  the 
States,  or  tbe  relationship  between  the 


national  Government  and  the  State,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  amendment    - 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Cotlnsiw 

The  FAA  has  determined  that  this 
regulation  imposes  no  additional 
burden  on  any  person.  Accordingly,  it 
determines  that  this  action:  (1)  is  not  a 
significant  action  under  Executive  Order 
12866;  and,  (2)  is  not  a  significant  action 
under  Department  of  Transportation 
Regulatory  Policy  and  Procedures  (44 
FR  11034).  In  addition,  the  FAA 
certifies  that  this  action,  delaying 
certain  provisions  of  the  final  rule 
issued  on  December  31, 1996,  will  not 
have  a  significant  economic  in^tact  on 
a  substantial  munber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  However,  when 
ultimately  implemented,  the  final  rule 
Mrill  have  a  significant  impact  on  a 
substantial  numbw  of  small  entities  as 
described  in  the  Notice  of  Clarification. 

ListofSofatecIs 

14  CFR  Part  91 

Aircraft,  Airmen.  Air  traffic  control. 
Aviation  safety.  Noise  control. 

14  CFR  Part  93 

Air  traffic  control,  Airports, 
Navigation  (Air). 

14  CFR  Part  121 

Aircraft,  Airmen,  Aviation  safety. 
Charter  flights.  Safety,  Transportation. 

14  CFR  Part  135 

Air  taxia.  Aircraft,  Airmen,  Aviation 
safety. 

Adoption  of  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  amends  14  CFR 
parts  91,  93, 121,  and  135  as  follows: 

PARTS  91. 121  AND  135— (AMENDED! 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Aethoritjr:  49  U.S.C  106(g).  40103. 40113. 
40120, 44101.  44111.  44701.  44709.  44711. 
44712,  44715,  44716,  44717,  44722,  46306. 
46315,  46316,  46502,  46504,  46506-46507, 
47122.  47508.  47526-47531. 

2.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Aathority:  49  U.S.C.  106(g).  40113.  40119, 
44101.  44701-44702,  44705.  4470»-44711. 
44713. 4471»-44717,  44722,  44901.  44903- 
44904.  44912.  46105. 
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3.  The  authority  dtatioo  for  part  135 
continues  to  read  as  follows: 

AadMritr  49  use.  10e(g).  40113. 44701- 
44702,  44706.  44709.  44711-44713.  44715- 
44717,  44722. 

4.  In  parts  01. 121,  and  135.  Special 
Federal  Aviation  Regulation  No.  50-2. 
Secti(m  0  is  revised  to  read  as  follows: 

SFAR  SO-2— Special  Flight  Rules  in  the 
Vicinity  ofthe  Grand  Cuyoo  NatioDal 
ParicAZ 

•        •        •        •        • 

Section  9.  Tennination  date.  Sections  1. 
Applicability.  Sactioo  4.  Flight-free 


and  Section  5.  Minimum  flight  altitudes, 
axpira  on  0000  UTC  January  31. 1900. 

PART  93— SPECIAL  AIR  TRAFFIC 
RULES  AND  AIRPORT  TRAFFIC 
PATTERNS 

5.  The  authority  citation  hu  part  93 
continues  to  read  as  follows: 

Autkerllr-  ^0  U.S.C  106(g).  40103, 40100. 
40109.  40113. 44502.  44514.  44701.  44719. 
46301. 

The  etCsctive  date  of  May  1, 1997.  for 
new  Sections  93.301.  93.305.  and  93.307 
published  at  61  FR  69330  (December  31, 


1996).  corrected  at  62  FR  2445  (January 
16. 1997),  and  delayed  at  62  FR  8862 
(February  26,  1997)  to  be  added  to  14 
CFR  Part  93  is  delayed  until  0901  UTC. 
January  31. 1999. 

Issued  in  Washington,  DC  on  December 
11. 1997. 
JaM  F.  Garrajr, 
Administrator. 
IFRDoc  97-32832  Filed  12-12-97:  ll:ieaml 
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REMNDERS 
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this  Met  has  no  tagal 
aignillcance. 
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Planl-faiatad  quaianllria. 


P«ts; 


■nporaaon,  puossnea  ii* 
17-97 

AORKULTURC 


ONo  al  aL:  puMahad  11-17- 
97 

VkgMa:  publahad  11-17-97 
in 


Crap  Inaurance  raguMlona: 
Canota  and  rapaaaad. 
pubiahad  12-17-97 
AORICULTURE 


agrtcuWural  oommodNlaK 

rtiaWii^hi;  pubiahad  12-17- 
97 

PiimiaiMjror>-malhyl: 
pubiahed  12-17-97 

FBICRAL 


Kvnal  bunt 
Texas  el  aL; 
due  by  12-24^; 
pubtahad  11-24-97 
MadHafranssn  truN  ly; 
comments  due  by  12-22- 
97;  publshed  10-21-97 


Fiahary  oonaarvaHon  and 


CoriMnon  carrtar  sarvioea: 


PouMry  Inapeckon: 
NuMHoft  libalin^^ 

Oi  wrm    wWm\  , 
pubiahed  12-17-90 


pfloa  cap  partormanoe. 
ale:  corracion; 
pubiahed  12-17-97 


prioa  cap  partormanoa 
review,  ale;  pubiahad 
12-15-97 


commarMa  due  by  12- 
2»«7;  puMahad  11-28- 
97 
AlanHc  awf  dwn  and 
ocaanquahoQ; 
oommenia  due  by  1^ 
24-97;  pubiahad  11-24- 
97 

DEFENSE  DEPARTIKNT 


SYtTBi 

Freedom  of  Intormalion  Ad: 


and 


pubiahed  12-17-«7 

rcwmncTY  futures 


containing  munMona: 


Reporting  raqutiemenls. 


pubWted  11-17-«7 
Correction;  pubiahed  12- 
11-97 

DEFENSE  DEPARTMBIT 


yjOtvKvmmm^  VWufnWDOn 

analabliri:  publshed  11- 
17-97 

HEALTH  AND  HUMAN 
SERVICES  OEFARTMDn' 
Food  arKi  Drug 


^sluaMon 


Environmental 
avaiabNity.  etc 


Naval  Station  Pugat 
Sound  at  Sand  Point. 
Seattle.  WA;  dispoeal 
and  rauae;  pubiahed 
12-17-97 
EDUCATION  DEPARTMENT 
Educationei  research  and 
Improvementz 


Medh:al  davioaa: 

Tumor-aseodala 
feianunologlcal  teat  ayalam 
ladaaaMcaiiorr,  iiitilatiad 
12-17-97 

TRANSPORTATION 
D9ARTMENT 


Aifbua;  pubiahed  11-12-97 
Domier.  publehed  11-12-97 
pubiahad  11-12-97 


by  12-2&-97:  publshed  •- 

26-97 
Federal  AcquisNion  risgulalion 
(FAR): 
AWsiitliiii  dtapulB  resolution 

(1996);  commer^ts  due  by 

12-2647;  pubiahed  10- 

27-97 

ENvlnONMIvM  AL 
PROTECTION  AOENCY 

Air  polution  control;  new 
motor  vehides  arxl  engines. 
Nonroad  dwsai  engines; 
emission  standarda; 
comments  due  t>y  12-22- 
97;  pubiahad  11-18-97 
Air  quaMy  knplamentalion 
plana:  approval  artd 
pronwtgation;  varioue 


Ar&ona;  oommanlB  due  tay 

12-22-97;  pubiahed  11- 

2047 
Illinois;  comments  due  by 

12-26-97;  pubiahed  11- 

2847 
New  Jersey;  commentt  due 

by  12-22-97;  published 

11-20-97 
Air  quelty  implementation 
plans;  VAVapprovai  and 
promulgalion;  various 
States;  air  quaMy  planning 


Tarwieaaee;  commenis  due 

by  12-2647;  pubiahed 

11-25-97 
Haiardous  waste  program 
aulhorizatlona: 
Alabama;  commenis  due  by 

12-2247;  pubiahed  11- 

21-97 
Qeorgia:  oommenis  due  by 

12-24-97;  publshed  11- 

2447 
Peslddea:  lolorHnces  in  food. 


aortcuHurai  oommodWaa: 
Cyiomazlna:  oommenia  due 

by  12-2247;  pubiahed 

10-2247 

ffc    J^i  lull  ,  I       ,  II  iM     —I     m^mM. 

rynnaoac  sonum  sea: 
oommerts  due  by  12-22- 

97;  )iijWB>lid  1&2^97 


00MMUMCAT10NS 


Pubic  saMy 
oommuriic  alone  In  746- 
806  MHz  band; 
technical  and  spectrum 


development,  oommanlB 
due  by  12-2247; 
pubiahed  11-7-97 
riaoto  siaaorts,  taoia  oi 

Alaska:  comments  due  by 
1242-97:  publshed  11- 
1»47 
Oregon,  commania  due  by 
12-22-97:  publshed  11- 
1947 
Taaas:  comments  due  by 
12-2247;  publshed  11- 
1»«7 
Utah;  comments  due  by  12- 
2247;  publehed  1 1-1047 
Television  broadcasting: 
Cable  television  systems— 
Inside  wiring;  comments 
due  by  12-2347; 
publehed  11-1447 
FEDERAL  DEPOSfT 
ttlSURANCE  CORPORATION 
Risi(-t>ased  opitai: 
Conalruclion  loans  on 
pvnold  residentiai 
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prapanies,  junior  lens  on 
1- to4-family  residenliai 
properties,  elc.;  comments 
due  by  12-2647; 
publshed  10-2747 
Equity  securities;  unrealised 
holding  gains;  comments 
due  by  12-2647; 
published  10-2747 

FEDERAL  RESBWE 
SYSTEM 

Risk-baaed  capNN: 
Constructton  loans  on 
presold  residentiel 
properlies.  junior  lens  on 
1- to  4-lamay  resktontial 
properties,  elc.;  oommenia 
due  by  J2-2647: 
pubiahed  10-2747 

Equity  securttas:  unraafecad 
holding  gains:  commenis 
due  by  12-2647; 
publshed  10-2747 


Fedatal  Aoquisilion  ReguMion 
(FAR): 

Alternative  dtapute  reaolutton 
(1996);  comments  due  by 
12-2647;  pubiahed  10- 
27-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMBIT 
rood  and  Dnis 


Biological  products: 
ManulBduring  errors  and 

aoddenls  rapoding: 
.    comments  due  by  12^22- 
97;  publshed  0-2347 
Human  druga: 
Inhalatton  soiuHon  products: 
sleriMy  requirements: 
ooimnenls  due  by  12-22- 
97;  publshed  0-2347 
New  drug  applcationa— 
Products  for  Me- 


dnteal  hold;  comments 
due  by  12-2347; 
publshed  04447 

INTERIOR  DB>ARTMENT 
Indtan  AfWra  Bureau 

Fish  and  wildNfe: 

.Columbia  River  Indian  irv 
lieu  fishing  sites;  use; 
comments  due  by  12-23- 
97;  published  10-2847 

MTBVOR  DEPARTMENT 
Flan  and  WMMa  Saivloa 
Endangered  and  threatened 

species: 

Topeka  shiner,  comments 

due  by  12-2347; 

pubiahed  102447 

MTERIOR  DEPARTMBIT 
Siirtaoa  MMng  Redamalion 
and  Enforcement  Offloa 

Permanent  program  and 
abandor>ed  mine  land 


rsdamaMon  plan 

submissions: 

Mlnois;  comments  due  by 

12-2647;  publshed  11- 

2647 

Maryland;  comments  due  by 

12-2247:  publshed  11- 

2147 
Montana:  oommenis  due  by 

12-2247;  publshed  12-6- 

97 

MTBWATIONAL  TRADE 


Pradica  and  procedure: 
Import  Investigations; 
antidumping  and 
countorvnSng  duties; 
commenla  due  by  12-22- 
97;  publshed  102347 

JUSTICE  OEPARTMENT 


Permanent  residence  status 
eligibility  restricttons: 
tsmporary  removal; 
comments  due  by  12-22-97; 
publshed  102347 

LIBRARY  OF  CONGRESS 
Copyrlgltl  Ofiloe^  Ubvaiy  af  - 


Copyright  arblralion  royalty 
panel  n4ee  of  procedure: 
Noncommerdat  educational 
broadcasting  oonyxjlsory 
Hoanae;  oommenis  due  by 
12-2647:  publshed  12-1- 
97 
Copyright  ollice  and 
procedures: 
Mechandal  and  digital 
phonoraoord  deihrery  rate 
adjustment  proceedhig, 
comments  due  by  12-26- 
97;  published  12-147 

NATIONAL  AERONAUTICS 
Am  SPACE 

ADMMKTRATION 

Federal  Acquiailion  Regulation 
(FAR): 

Allemalive  dtepute  reaoiulion 
(1996);  comments  due  by 
12-2647;  publshed  10- 
2747 

POSTAL  SERVICE 

Domestic  man  Manual: 
Commercial  mail  receiving 
agency;  delivery  of  mail; 
procedure  clarification; 
comments  due  by  12-24- 
97;  publshed  11-2447 

RAILROAD  RETIReyENT 
BOARD 

Ralroad  Retirement  Act: 
Annuity  efigUMy;  comments 
due  by  12-2247; 
published  10-2347 


increaae  request 
rsquirBnienls:  comments 
due  by  12-2647; 
publshed  11-2547 

STATE  DB»ARTMQIT 

Nalonality  and  passports: 
l*asaports;  denying, 
revoking,  or  canceNng 
procedures;  comments 
due  by  12-2647; 
pubiahed  11-2547 

TRANSPORTATION 


Coaat  Guard 

International  Conventions  on 
Standards  of  Training, 
CertiicaHon  and 
Watchkeeping  for  Seafarers 
1978  (STCW): 
Licensing  and 

documentation  of 

personnel  serving  on  U.S. 

seegoing  veasels: 

comments  due  by  12-23- 

97;  publshed  64647 

TRANSPORTATION 
DEPARTMENT 


ADMMISTRATION 

Disaster  loan  program: 
Physical  disaster  and 
economic  injury  loans; 


Aircraft  products  and  parts; 

certitic^ion  procedures: 

Primary  category  seaplanes: 
weight  limit  increase, 
comments  due  by  12-26- 
97;  publshed  11-2547 
Avmen  certification: 

Robinson  model  R-22  or  FV 
44  helcopters;  pik>ts  and 
certified  instructors  special 
training  and  experience 
rsquiraments;  comments 
due  by  12-2247; 
publshed  11-2147 
Ainvorthiness  (firectives: 

Aeromot-lndustria  Mecanico 
IMelakjrgica  Uda.; 
comments  due  by  12-26- 
97;  publshed  11-2547 

AMws:  comments  due  by 
12-2647;  publshed  11- 
2547 

Airbus  Industrie;  comments 

due  by  12-2647; 

publshed  11-2647 
British  Aerospace; 

comments  due  by  12-26- 

97;  publshed  11-2647 

DasssuK; 'comments  due  by 
12-2647;  publshed  11- 
2647 

New  Piper  Aircraft,  Ina; 
comments  due  by  12-26- 
97;  published  10-21-97 

Pratt  &  Whitney  Cmada; 
comments  due  by  12-23- 
97;  published  10-2447 
Airworthiness  standards: 
Special  condHiona— 
Cessna  model  525 
Citation  Jet  airplane; 
comments  due  by  12- 


22-87;  pubiahed  11-20- 
97 
EXTRA  Fkigzeugbau 
GmbH  EA-400  wptme 
design;  comments  due 
by  12-2247:  publshed 
11-2047 
Class  E  airspace:  commenis 
due  by  12-2247;  publshed 
11-1047 
Restricted  areas;  comments 
due  by  12-2647;  publshed 
11-1047 

TRANSPORTATION 
DEPARTMENT 


Trallc  opeialonB. 
Traffic  control  devices: 
national  startdarde— 
Uniform  traffic  control 
devices  manual; 
ralroad-highway  grade 
crossings;  oomments 
due  by  12-2247; 
publshed  102147 

TRANSPORTATION 
DEPARTMENT 


Track  safely  standards: 
MtoceOaneous  amerKfments 
Comment  request; 
commente  due  by  12- 
2247;  publtfiad  12-12- 
97 
TRANSPORTATION 
D9ARTMENT 


Pipelne  safety: 
Hazardous  liquid  and  carbon 
dtoxide— 

Pressure  testing  older 
ppelnes;  commenis 
due  by  12-2247; 
publshed  10-2147 
TREASURY  DB>ARTMENT 
ComplrDller  of  llie  Cunancy 
nnK-oaseo  capital. 
Conatruction  loans  on 


properties,  junior  lens  on 
1- to4-famly  residential 
properties,  elc;  comments 
due  by  12-2647; 
publshed  102747 
Equity  securities;  unrealzed 
holdhg  gains;  comments 
due  by  12-26-97; 
publshed  10-2747 
TREASURY  DEPARTMBIT 

Financial  management 
services: 

Administrative  wage 
garnishment;  comments 
due  by  12-2247; 
publshed  11-2147 
TREASURY  DEPARTMBIT 


f*rocedure  and  administration: 


vi 
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Tax  wampt  ofgsntniQna; 
p^jf)^  dtodoaufa 
raquiiamanlB;  guidanca 
avaHabiMy  and  hearing; 
commants  dua  by  12-25- 
97:  pubiihad  9-26-07 

TREASURY  OCPARTMEMT 
Thrift  Suparvlalon  OMea 
Riak-basad  oapMal: 
ConalnicMon  loans  on 


VETERANS  AFFAIRS 
OEPARTMBfT 

Board  of  Valaran 
Appeals  raguMonssnd 

Conlnusion  of 


1-10 


junior  Hens  on 
#-ianMy  rasKianiiei 

ale.;  oonMnanIs 
by  12-26-97; 
pubNshad  10-27-97 

hoUng  gains;  oonwnanla 
dua  by  12-26-97; 
pubUsnad  ia-27-g7 


commanfs  dua  by  12- 
22-«7:  pubNshad  10-23- 
97 

UST  OF  PUBLIC  LAVV8 

TMa  ia  a  oonSnuing  M  of 
fwi^?**r  bMs  Irom  fha  cunsnt 
sssalon  ol  Congress  wfSch 
have  bacome  Federal  laiMS.  It 
may  be  used  in  conjunction 
wNh  "PLUS"  (Pubic  LSMB 


Update  Seo^ice)  on  202-623- 
6641.  This  list  Is  also 
available  online  at  htlp:^ 
www.nafa.gov/nara/ledreg/ 
tsdrsgJNml. 

The  text  of  laws  is  not 
published  in  the  Federal 
Rsglslsr  but  may  be  oidsfad 
in  "sip  IBK^  (individual 
pampfiM)  lorni  from  Hie 
SupennterxtenI  of  Documents. 
U.S.  QovemmenI  Printing 
Office.  Washington.  DC  20402 
(phone.  202-512-2470).  The 
text  wdl  also  be  made 
avttiabie  on  the  Internet  from 
GPO  Acoees  si  ht|pV/ 
www.accees  gpo.gov/wi  rtncs/. 
Some  lawe  may  not  yet  be 


HJt  iee4/P.I-  106-143 

MIcMgan  Indian  Land  Claims 
OelMewenl  Act  (Dec.  15. 
1907:  111  Stat.  2662) 

H.a  2979^.1-  106-144 

To  autliorze  acquisition  of 
certain  real  property  lor  the 
Library  of  Congress,  and  for 
olMr  purpoeee.  (Dec.  15. 
1907:  111  3taL2e67) 


HJ. 


96/F.L  106-146 


Granting  the  consent  of 
Congress  to  the  Chickasaw 
Trsi  Economic  Devetopment 
Contact  (Dec.  15.  1907;  111 
Stat  2600) 

10,  1907 


Announdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  die  Uaar  of  the  Fwkral 
Cods  «f  Federal  itagulatioiis  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Re^!^r  and 
related  publications,  as  well  as  an  explanati<Hi 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publicatioiis  Order  Rtnn 


Opov  piocBMng  coot: 

*6173 


I — I  YES,  please  send  me  the  following: 


Ctargf*  your  order. 


L.    ^    ^ 


lb  tKx  your  orders  (2ll2)-SU-22St 


OOplM  of  Tlw 


WIM  a  Is  and  ttow  «  Uas  R,  ai  STjOO  pir  copy.  Slock  Na  068-000-00044-4 


The  total  cost  of  my  order  is  $ Intematioiud  customers  {dease  add  25%.  Prices  include  i^ular  domestic 

postage  aixl  handling  and  are  subject  to  change. 

Pfeaae  Choose  Method  of  VKpaats 

I I  Check  RayaUe  to  the  Superintendent  of  Dociunents 

LJ  GPO  Deposit  Accoum        IZ 
Lj  visa  or  KfasterCaid  Account 


(CoovBiqf  or  Penoaal  Name) 


(Fleaae  type  or  print) 


(Addkiaaal  addiCH/attealioa  liae) 
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(StiMt  addrcM) 


CD 


(City.  Saae,  ZIP  Code) 
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(D^ftime  phone  inrhnttng  area  code) 


(Authoriziiig  Signature) 


9m.  l-Vt 


(PufchaM  Oder  No.) 
Marwcankcyov 


YES   NO 

a  n 


Mail  lb:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbuigh.  R\  15250-7954 


Wfould  you  Ilk* 
to  know... 

if  any  changM  have  boen  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  RsglHer  without  reading  the 
Federal  nsjiilar  every  day?  If  so.  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Mectsd).  the 
Federal  Regtsier  Index,  or  both. 


Tha  I.SA  (LM  of  CFR  Seotona  AflKlMl) 
!•  dMignKi  to  iMKl  uMra  of  «w  Cod*  of 
iMuMlons  to  anMndatory 
>  putmmi  in  lh«  Fwtaral  RagMw 
The  LSA  is  iMuwl  monMy  in  cunwialtM 
EfiSlM  inifloato  too  nakce  of  ttw 
•uoh  as  rsvlMKi,  rsmovod,  or  oonvctod. 
S27p«ryMr. 


of  the 
monthly  In 


The  IndSK,  oowsftng  Ihs 
di«y  FwJsral  Raglator.  Is  iMu«t 
cunwtol^'e  tonn.  EnSflM  ti% 

of 


Sw  Inuino 


$2Spw 


A  tnttnotttt  s  tOuOta  m 


ptga  nuinbtrt  im  m»  mm  ol  pubtcaKjfi 


Superintendent  of  Documents  Subscription  Order  Form 
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*5421 

I I    YESf  enter  the  following  indicated  subschptioas  for  one  year 


Charya  your  order. 

H'sEeeyl 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


LSA  (List  of  CFR  Sacttona  Affadad).  (LCS)  for  $27  per  yeer. 

Index  (FRSU)  $25  per  year. 


The  total  co«t  of  ray  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
Intematiooal  customers  please  add  25%. 


(Cc-p-,crp«c«.««) 

(Tlaaia  lypa  oc  prini) 

(AtfdMoMl  addrMi/aueaboa  taw) 

(Slrael  addiMi) 

• 

(aty.Sttie.  Zip  code) 

(Di|tMii  pkoM  inrtertii^  area  code) 

order  oo.) 


QDom* 


!  available  to  other  mailefa 


QCheck  payable  to  Superintendent  of  Documents 
QGPO  Deposit  Account        |    |    |    |    |    iT")-!"! 
Q  VISA  a  MasterCard 


n 


(eipiratioii) 


I  I  I  I  I  I  I  I  I  I  I I  m 


(Autboriziag  afnaura)  i/V7 

nheaA  yomfor  yomr  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS' SUBSCRIimON  8EI^ 

Kaim  when  to  expect  yoorreaewalnolkx  anil  iMep  a  footl  thine  oMiri^  To  keep  oar  subscriptioo 
pckes  down,  the  Government  Printing  OfiBoe  mails  each  subscriber  o»i(y  one  renewal  notice.  You  can 

leain  when  you  will  get  your  renewal  notice  by  cheddng  the  nimiber  that  follows  month/year  code  on 
the  top  line  of  your  label  05  5A0MV1  in  cUff  example: 


A  renewal  notice  will  be 
sent  approxiinately  90  days 
bcioKdw) 


••••••••••••••••••••••••••••••••••••••••••••••/  ••••••••••I 
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A  renewal  notice  will  be 
sent  approximately  90  days 
bcioKthe! 


tAFRDO     SMITH212J  DEC97R1 

I  JOHN  SMITH 

;  212  MAIN  STREET 

:  F(»ESTVILLE  MD  20747 


lb  be  sure  that  your  service  continues  without  interruption,  please  letum  your  renewal  notice  promptly. 
If  jrour  subsCTqMion  service  is  discontinued,  simply  said  your  mailing  label  frcmi  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-^72  with  the  proper  remittance.  Your  service 
will  be  feinstaled. 

lb  change  year  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20401-9373. 

lb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 


lb  order  a  new  subscription:  Please  use  the  (Hrder  f(Mm  (wovided  below. 


Superlnteiidant  of  Documents  SulMcrf  ptton  Order  Fomi 
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CJYESi  please  enter  my  subscriptions  as  folows: 


Charge  your  order. 

It's  Easy! 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

■  subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 

For  privacy,  dwck  box  below: 

□  Oo  not  make  my  name  availabie  to  ott)er  mailers 
Check  method  of  payment 

Q  Check  payable  to  Superintendent  of  Oocuments 

□  GPO  Deposit  Account   |    |    |    |    |    |  n-fl 


The  total  cost  of  my  order  is  $. 


.  (Price  includes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 
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Thank  you  ior  your  ordmt 
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I  lb:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  FV^  15250-7954 


Public  Laws 


105th  Congress,  2nd  Session,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactrrient  and  are  printed  as  soon  as  p)ossible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents.  U.S. 
Government  Printing  Office  Prices  vary  See  Fteader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  httpVAwww  access. 
gpo.gov/nara/index  html 
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Fax  your  orders  (202)  512-2250 
Ptrane  your  orders  (202)  512-1800 


.  subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  2nd  Session.  1998  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

n   GPO  Deposit  Account         |     |     |     |     |     |     |    l-H 
I I   VISA  or  MasterCard  Account 


(Company  or  F^monal  Name) 


(Please  type  or  priiM) 
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(Daytime  phone  including  area  code) 


(PurchaM  Older  No.) 
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] 

(Credit  card  expir«iaa  due) 

Thank  you  for 
your  order! 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
sutMcribers  the  following  day  via  first 
class  mail.  As  part  of  a  microficfte 
Federal  Register  subscription,  tfte  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
maiied  monthly. 

Code  of  IMeral  RegulationB 

The  Code  of  Federal  Regulations. 
oomprWng  appradmaiety  200  volumes 
andieviMdat  iMMt  once  a  year  on  a 
((uanarty  basis,  is  publshed  in  24x 
irtcralche  format  and  the  current 
yaaili  volumes  are  mailed  to 
atAecribers  i 


Microfiche  Subscriptifm  Prices: 

Federal  Register: 

One  yean  $220.00 
Six  nx>rTths:  $110.00 

Code  of  FBderal  Regulatioiis: 

Current  year  (as  issued):  $247.00 


Superintendent  <rf  Doaunents  Subscription  Order  Form 
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.    Charge  your  ortltr. 
H'tEamyl 

□   YES,  enter  the  following  indicated  subscriptioiis  in  24xinicrofidiefonnaf         _  Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-lMO 

Federal  Register  (MFPR)  □  One  year  at  $220  each        Q  Six  months  at  $110 

Code  ef  Fedend  RegulatkMis  (CFRM7)  Q  One  year  at  $247  each 


The  total  cost  of  my  order  is  $ .  Price  indudes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


Far 


Q  DoDot  make  my  name  availalile  to  otiier  mailen 


(Company  or  penooal  name) 


(Pleaie  type  or  print) 


(Addhioiial  addrea^utattioo  Uae) 


(Street  addrew) 


□  Chedc  payaUe  to  Si4)erintendent  (rf  Documents 

□  GPO  Deposit  Account        I    I    I    I    i    I  Tl  -□ 
Q  VISA  a  MasterCard  I    I    I    i    Ue«nitti«i> 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  im 


(Qty,  Stale.  Zip  oode) 


(Daytime  phone  indudiiig  area  code) 


(PiuduHe  order  no.) 


(Autfaorizing  signature)  1/97 

nmUc  yom/oryoMr  order! 
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Code  of  Federal  Regulations 

vim 

GPO  Access 

iSOected  Vobams) 

Hree,  easy,  online  access  lo  selected  Code  of  Federal 
Regmiatums  (CFR)  vcriumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  Stales  Government  Printing 
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The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
(rf!icial  online  editions  audKxized  by  the  Administrative 
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-*    Email:  gpoaccessOgpo.gov 
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Agricultural  Marketing  Sarvica 

RULES 

Dairy  products;  grading,  inspection,  and  standards: 
Fee  increases,  66257-66258 

pwopoeeo  RULES 

Tomatoes  grown  in  Florida  and  imported,  66312-66315 

Agrlcuttura  Dapartmant 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

See  Natiual  Resources  Conservation  Service 

Aimnai  ana  i*Mni  naann  mBpacuon  sarvioa 

RULES 

Livestock  and  poultry  disease  control: 
Tubercidoeis-exposed  animals;  transportation  and 
disposal  expenses.  66259 

Arts  and  HumanWaa,  National  roundatlon 

See  National  Foundation  on  the  Arts  and  the  Humanities 

CtiiMfan  and  FSmlliaa  Admintatmation 


Agency  information  collection  activities: . 
Proposed  collection;  comment  request,  66373 

Civil  Mghta  Conaniaalon 
Nonccs 

Meetings;  State  advisory  committees: 
.     Arionsas,  66339 

CoaatOuard 
nuues 

Vocational  rehabilitation  and  educaticm: 
Reservists'  education — 
Montgomery  GI  Bill-Selected  Reserve;  rates  payable 
increase.  66277-66278 

Contmaica  Dapartmant 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Tndonark  OfBce 

Corporation  for  National  and  Community  Sarvica 

NOnCES 

Grants  and  cooperative  agreements;  availability,  etc.: 
AmeriCorps*  programs — 
VISTA  America  Reads  projects  (nationwide),  66343- 
66346 


education  Dapartmant 

NOTICES 

Graqts  and  cooperative  agreements;  availability,  etc: 
Individuals  with  disabilities — 
Outreach  projects  for  children  with  disabilities,  etc.. 
66436-66440 

Employ  ntanl  and  Training  Adminiatration 


Adjustment  assistance: 

Brandon  Apparel  Group.  Inc.,  66387 

Everbrite  et  al.,  66387-66388 

G.E.  Medical  Systems,  66388 

KD  Industries,  66389 

Levi  Strauss  &  Co.,  66389 
NAFTA  transitional  adjustment  assistance: 

CftB  Farms,  66389 

Conavray  Winter  et  al.,  66389-6639^ 

Fruit  of  the  Loom,  66393 

Levi  Strauss  &  Co.,  66393-66394 

Steven  Borek  Farms,  Inc.;  correction.  66394 

Enargy  Dapartmant 

See  Federal  Energy  Regulatory  ConmiiBsion 

Prolaclion  Agancy 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Illinois.  66279-66294 
Qean  Air  Act: 
Acid  rain  program — 
Continuous  emission  monitoring;  excess  emissions, 
etc.,  rules  streamlining;  conection,  66278-66279 


RULES 

Vocational  rehabilitation  and  education: 
Reservists'  education — 
Montgomery  GI  Bill-Selected  Reserve;  rates  payable 
increase,  66277-66278 


Agency  information  collection  activities: 

Proposed  collection;  comment  reqtiest,  66360-66367 
Meetings: 

Clean  Air  Act  Advisory  Committee,  66367 
Wat»  pollution;  discharge  of  pollutants  (NPDES): 

Kodiak,  AK;  shore-based  seafood  processors;  graenl 
permit.  66367-66368 

Eaacutiw  Onica  Of  tha  Piaaldant 

See  Presidential  Documents 

Fadaral  Avistion  Adminiatration 

RULES 

Airworthiness  directives: 

British  Aerospace,  66264-66266 

Empress  Brasileira  de  Aeronautica  S.A..  66271-66272 

MAULE,  66269-66271 

Mooney  Aircraft  Corp.,  66266-66268 

New  Piper  Aircraft.  Inc..  66268-66269 
PROPOSED  RULES 
Airworthiness  directives: 

Fokku.  66317-66319 

Saab.  66315-66317 

Fadaral  Communicationa  Ccwnmiaaion 

RULES 

Radio  stations;  table  of  assignments: 
Hawaii.  66294-66295 
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Common  carrier  services: 

CompUint  ad|udication:  Mxelerated  docket  proceduret, 
a6321-«6323 
Radio  atations:  table  of  aasignmenta: 

Florida.  66323 

MiMiaaippi.  66324 

Oklahoma.  e6324-«632S 

Texas.  66324 


Food  and  Qrug  Adminiatralion 


Reporting  and  recordkeeping  raquiremenla.  66366-66370 

Fadarai  Oapoait  inaufanoa  Corporation 

Nonccs 

Alternative  dispute  resolution;  policy  statement,  66370- 

66371 
Coastal  Barrier  Improvement  Act;  property  availability: 
State  Road  33  South.  FL.  66371 

Fadaral  Enaray  Raoulalory  Conwniaalon 
Noncn 

Electric  rate  and  corponite  regulation  filings: 

IntersUte  Power  Co.  et  al..  66350-66353 

P.H.  Rio  Volcan.  S.A.,  et  al.,  66353-66355 
Environmental  statements:  availability,  etc: 

Viking  Voyageur  Gas  Transmission  Co.,  L.L.C  66355- 
66358 
Hydroelectric  applications.  6635»-66360 
Applications,  hearingf,  determinationB,  etc.: 

Arkansas  Western  Pipeline  Co..  66346 

Florida  Gas  Transmission  Co.,  66346 

Koch  Gateway  Pipeline  Co.,  66346 

MIECO  Inc.,  66347 

pXY  USA.  Inc.,  66347 

Otmtk  Gas  Transmission  System.  66347-66348 

Paiute  Pipeline  Co..  66348 

Sea  Robin  PipeUne  Co.  et  al.,  66348-66349 

Tenneyee  Gas  Pipeline  Co..  66349 

Texas  Gas  Transmission  Corp..  66349 

Trailblazer  PipeUne  Co..  66349-66350 

Williston  Basin  IntersUte  Pipeline  Co.,  66350 


Systam 


Equal  credit  opportunity  (Regulation  B): 

Creditor  compliance  with  Equal  Credit  Opportunity  Act; 
legal  privilege  for  information.  66412-66421 
Home  mortgage  disclosure  (Regulatioa  C): 

Depository  institutions  asset-size  exemption  threshold; 
adjustment;  staff  commentary,  66259-66260 
NOnccs 
Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  meigers,  66371-66372 

Permissible  nonbanking  activities,  66372 

FMi  and  WIMifa  Sarvloa 


Endangered  and  threatened  species: 
Peck's  cave  amphipod  (three  aquatic  invertebrate  species 

in  Comal  and  Hays  Counties,  TX),  66295-66304 

nWOaCD  RULES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc. — 
Anadromous  Atlantic  salmon  in  seven  Maine  rivers; 
nvithdrawn,  66325-66338 


Food  for  human  consumption: 
Pood  labeling — 
Dietary  supplements,  nutrition  and  ingredient  labeling; 
compliance  policy  guide  (vitamin  products  for 
human  uae — low  potency),  revocation;  correction. 
66275 

Nonco 

Medical  devices: 
Changes  in  medical  device  tracking  and  postmarket 
surveillance  authority.  66373-66374 
Medical  devices;  premarket  approval: 
TelectTomcs  Guardian  ATP  n  Model  4211  ImplanUble 
Cardioverter  DefiMllator  System,  66374-66375 

Foraat  Sarvica 
Nonccs 
Meetings: 
Klamath  Provincial  Advisory  Committee,  66339 

naann  ana  numan  sarvicaa  uapanniani 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Inspector  Genaml  Office,  Health  and  Htunan  Servicaa 

Department 
See  National  histitutee  of  Health 
See  Substance  Abuse  and  Mental  Health  Servioea 

Administration 


Scientific  misconduct  findings;  administrative  actions: 
Imam,  S.  Ashraf.  PhD.,  66372-66373 

naann  i«ara  rinancNig  AuinNNauauun 
See  Inspector  General  Office.  Health  and  Human  Sonricas 
Department  '^    *' 


Agency  information  collection  activities: 
Proposed  collection;  comment  request,  66375-66376 
Submission  for  OMB  review;  comment  request.  66376- 
66377 

Houaing  and  Uitoan  Davatopniant  Oapaitniant 


Fair  housing: 
Discriminatory  conduct  under  Fair  Housing  Act — 
Residential  real  estate-related  lending  transactions; 
lendw-initiated  self-testing.  66424-66433 

MIOMMBt  RULES 
Fair  housing: 
Fair  Housing  Act  violations;  civil  penalties,  66486-66490 

Inspector  Qanaral  Offica,  Health  and  Human  Sarvloas 


Nonccs 

Program  exclusions;  list,  66377-66381 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Reclamation  Bureau 

See  Sur&ce  Mining  Reclamation  and  Enfbrcemeot  Office 

Internal  Revenue  Servioa 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  66403-66405 
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Meetings: 
Information  Reporting  Program  Advisory  Committee, 
66405 

Inlsmsllonal  Trtade  Adminiatralion 

NOTICES 

Overseas  trade  missions: 

Secretarial  business  development  missions  to— 
Turkey,  66339-66341 
United  SUtes-India  Commercial  Alliance  (USICA)  Board: 

Applications  to  serve  opportunity.  66341-66342 


See  Employmmt  and  Training  Administration 
See  Occupational  Safety  and  Health  Administration 

Land  ManayaineiU  Bureau 


OU  and  gas  leases: 

Wyoming.  66384 
Opening  of  public  lands: 

Nevada.  66384 
Recreation  management  restrictions,  etc: 

Imperial  Sand  Dunes.  CA;  parking/camping  restrictions; 
supplementary  rule,  66384 

NMIonal  FbundaHon  on  the  Arts  and  the  HumanWaa 


Meetings: 
Leadership  Initiatives  Advisory  Panel.  66394 
Partnership  Advisory  Panel.  66394 

iMIonal  HiglMMay  TraHlc  SaMy  Admliilatrallon 


Motor  vehicle  defect  proceedings;  petitions,  etc: 
Fkiedman.  Donald,  66401-66403 


BMiNuiae  01  nadRn 


Agancy  infiormation  collectian  activities: 
Submission  for  OMB  review;  commmt  request.  66381 

NMional  Oeaanic  and  Atmoapharic  AdminMiadon 


Endangered  and  threatened  speder 
Caribbean,  Gulf,  and  South  Atlantic  fisherie. 
Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 
pelagic  resources.  66304 
Fishery  conservatian  and  management 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Ice  and  alime  standard  allowrances  for  unwashed 
Pacific  halibut  and  sablefish;  correction.  66311 
Ncntheastem  United  States  fisheries — 
Summer  flounder,  scrup.  and  black  sea  bass.  66304- 
66310 
PNOraaCD  RULES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc — 
Anadromous  Atlantic  salmon  in  seven  Maine  rivers; 
withdrawm.  66325-66338 

Nonccs 

Endangered  and  threatened  species: 

Candidate  species  list;  revision,  66342 
Permits: 

Marine  mammals,  66342 


Natural  Reeourcee  Coneervation  Sarvioe 

NOTICES 

Environmental  statements;  availability,  etc: 
Bexar-Medina- Atascosa  water  conservation  plan.  TX, 
66339 

Nudaar  Regulatory  CommteakMi 

NOTICES 

Environmental  statements;  availability,  etc: 

GPU  Nuclear  Corp.  et  al.,  66399-66400 

Long  Island  Lighting  Co.,  66400 
Applications,  hearings,  determinations,  etc.: 

Commonwealth  Edison  Co.,  66394-66396 

Conam  Inspection,  Inc.,  66396 

Pid>lic  Service  Electric  ft  Gas  Co..  66397-66390 

Occupational  Safety  and  Health  AdmlnlatraHon 

RULES 

Safety  and  health  scandards,  etc.: 
Mirthylene  chloride;  occupational  exposure 
Partial  stay,  66275-66277 


I  Canal  Commlaalon 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  66400-66401 


Committees;  establishment,  renewal,  termination,  etc: 
Trademari^  Afiairs  Public  Advisory  Committee,  66342- 
66343 


Single-employer  plans: 
Benefit  oveipaj^ments  and  underpayments;  recoupment 
and  reimlmrsemait.  66319-66320 


Special  observances: 

Wright  Brothers  Day.  1997  (Plroc  7061),  66251-66252 
EXECUTIVE  ORDERS 
Committees;  establishment,  renewal,  terminatiaa.  etc: 

Intelligence  Oversight  Board;  amendment  (EO  13070). 
66493 


Albania.  Kazakhstan.  Kyrgyzstan,  Ta|ikistan.  Tuikmenistan, 
and  Uzbekistan:  continuation  of  waiver  authority 
(Presidmtial  Determinatioii  No.  98-7),  66253-66254 

Palestine  Liberation  Organization;  suspending  restrictions 
on  relations  with  U.S.  (Presidential  Determination  No. 
08-8),  66255-66256 

PuMte  HeaMi  Sarvica 

See  Food  and  Drug  Administration 
See  National  Institntes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Reclamation  Bureau 


Newlands  Reclamation  Project,  NV;  operating  criteria  and 
procedures  adjustments.  66442-66485 


Meetings: 
Glen  Canyon  Adaptive  Management  Vfatk  (koup,  66384- 
66386 


VI 
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Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Rust  Environmental  ft  Infirastructure  Inc.,  66386 


Administraaon 


Agency  information  collection  activities: 
Proposed  collection;  comment  request,  66381-66382 
Submission  for  OMB  review;  comment  request.  66382- 
66383 

Surfaoa  Mining  ftodwiMiton  and  Enfofoamant  Offloa 


Valid  existing  rights  determination: 
Blaire.  Edward,  et  al.;  Wayne  National  Forest,  OH; 
correction.  66387 

Thrift  Suparvlaion  Offloa 


Federal  regulatory  reform: 
Capital,  charter  and  bylaw,  conversion,  etc.,  regulations; 
technical  amendments,  66260-66264 

iranapanaaon  uspanmani 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  TraCBc  Safaty  Administration 


Computer  reservation  systems,  carrIer-o%vned: 
Expiration  date  extension,  66272-66274 


Traaaury  DafMftmant 

See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 

Unilad  States  InformatkNi  Agancy 
Nonccs 

Grants  and  cooperative  agreements:  availability,  etc: 
Women's  leadership  training  program  for  Central  and 
Eastern  Europe.  6640S-66408 

Valarana  Alfalfa  Dapartmant 


Vocational  rehabilitation  and  education: 
Rusia lists'  education — 
Montgomery  CI  Bill-Selected  Reserve;  rates  payable 
increase,  66277-66278 


Vocational  rehabilitation  and  education: 
Veterans  education — 
Educational  assistance  awards  to  veterans  who  were 
voluntarily  discharged;  eCbctive  dates.  66320- 
66321 


Cost-of-living  adjustments  and  hwarirtone  or  nurlcT 

allowance  rate,  66408-66410 
Meetings: 
Wage  Committee,  66410 


PartabiTMa 


Federal  Reserve  System.  66412-66421 

PartM 

Department  of  Housing  and  Urban  Development.  66424- 
66433 

Part  IV 

Department  of  Education,  66436-66440 


Department  of  the  Interior,  66442-66485 

Part  VI 

Department  of  Housing  and  Urban  Development,  66488- 
66490 


The  President.  66403 


Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Elactronlc  BuHalin  Board 

Free  Electrank  BolletiB  Board  service  for  Public  Law 
numbers,  Federal  lagislar  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-27S- 
1538  or  275-0020. 
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The  President 


8«25l 


Presidential  Documents 


Prodamaticm  7061  of  December  16,  1997 
Wright  Brothers  Day,  1997 


By  the  Praudeot  of  dw  United  SUtes  of  America 

A  Proclamation 

On  December  17,  1903,  Orville  Wright  lay  inside  the  first  heavier-tiban- 
air  powered  craft  that  permitted  controlled  flight  His  brother  Wilbur  stood 
nearby,  steadying  the  craft  at  one  wing  tip.  In  a  few  moments,  the  brothers 
would  know  if  their  years  of  hard  work  and  painstaking  experimentation 
would  finally  bear  firuit.  With  Wilbur  running  beside  the  plane  to  build 
its  momentum,  Orville  achieved,  for  a  scant  12  seconds  over  a  distance 
of  120  feet,  what  humankind  had  always  dreamed  of— he  flew. 

That  historic  moment  mariced  the  first  step  in  a  long  journey  through  the 
skies  that  would  ultimately  take  Americans  beyond  Earth's  atmosphoe  and 
into  space.  The  Mars  Pathfinder  spacecraft  that  captured  the  world's  attention 
and  imagination  this  past  summer  reflects  the  same  American  ingenuity 
and  pioneering  spirit  thiat  sent  the  Wrights'  fragile  craft  aloft  so  briefly 
over  Kitty  Hawk  almost  a  century  ago.  With  unwavering  perseverance  in 
the  face  of  many  failures,  steady  conviction  in  the  possibility  of  flight, 
and  a  determination  to  bring  their  vision  to  reality,  the  Wright  brothers 
expanded  our  horizons  and  also  brought  the  world  closer  together. 

We  are  still  reaping  the  benefits  of  their  extraordinary  achievement  America's 
aerospace  industry  has  experienced  enormous  growth  and  development  since 
the  Wright  brothers'  first  flight  It  has  stren^ened  our  economy,  created 
new  business  and  recreational  opportunities,  fi«ed  us  fitmi  many  of  the 
limits  of  time  and  distance,  and  made  our  Nation's  aviation  system  the 
finest  in  the  world.  And  thanks  in  large  part  to  the  efforts  of  the  men 
and  women  throughout  the  Federal  Government — in  the  Departments  of 
Transportation  and  Defense,  the  National  Transportation  Safety  Board,  and 
the  National  Aeronautics  and  Space  Administration — that  system  is  also 
the  safest  in  the  world. 

The  Congress,  by  a  joint  resolution  approved  December  17,  1963  (77  Stat 
402;  36  U.S.C.  169),  has  designated  ^December  17  of  each  year  as  "Wright 
Brothws  Day"  and  has  authorized  'and  requested  the  President  to  issue 
annually  a  proclamation  inviting  the  people  of  the  United  States  to  observe 
that  day  with  appropriate  ceremonies  and  activities. 
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NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  December  17,  1997.  as  Wright  Brothers 
Day. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  sixteenth  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 


OsJalU>LiUU»A<rtUuud^ 


IFR  Doc  97-33269 
niad  12-17-97:  S:4S  an] 
BUIii«  coda  319S-01-P 
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Presidential  Documents 


Presidential  Detennlnation  No.  96-7  of  December  5,  1997 

Presidential  Determination  Under  Subsections  402(a)  and 
409(a)  of  the  Trade  Act  of  1974,  as  Amended— Emigration 
Policies  of  Albania,  Kazakhstan,  Kyrgyzstan,  Tajikistan, 
Turkmenistan,  and  Uzbekistan 


Memorandnm  for  die  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  subsections  402(a)  and  409(a) 
of  the  Trade  Act  of  1974  (19  U.S.C.  2432(a)  and  2439(a)  (the  "Act")),  I 
determine  that  Albania.  Kazakhstan.  Kyrgyzstan.  Tajikistan,  Turkmenistan, 
and  Uzbekistan  are  not  in  violation  of  paragraph  (1).  (2).  or  (3)  of  subsection 
402(a)  of  the  Act,  or  paragraph  (1),  (2),  or  (3)  of  subsection  409(a)  of  the 
Act 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 


OsIlAJgC•LAAA<^^A^wA^^^ 


tFRDoc  97-33233 
FIM  12-17-97;  8:45  am] 
BUUog  ooife  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  December  5,  1997. 
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Presidential  Documents 


Presidential  Detennination  No.  96-8  of  Deoemlwr  5,  1967 

Presidentia]  Determinatioii  on  Waiver  and  Certification  of 
Statutory  Provisions  Regarding  the  Palestine  Liberation  Orga- 
nization 


Memorandiim  for  tiie  Seovtarjr  of  State 

Pursuant  to  the  authority  vested  in  me  under  section  539(d)  of  the  Fcweign 
Operations.  Export  Financing,  and  Related  Programs  Appropriations  Act, 
1998.  Public  Law  105-118, 1  hereby  determine  and  certify  that  it  is  important 
to  the  national  security  interests  of  the  United  States  to  waive  the  provisions 
of  section  1003  of  the  Anti-Terrorism  Act  of  1987,  Public  Law  100-204, 
through  June  4. 1998. 

You  are  auth(Hized  and  directed  to  transmit  this  detmnination  to  the  Con- 
gress and  to  publish  it  in  the  Federal  Register. 


O^J\IU<AJUaA<rtUuudk-^A^ 


(FR  Doc.  97-33234 
FUmI  ta-l7-«7:  8.-4S  am] 
BUUng  coda  4710-lO-M 


THE  WHITE  HOUSE, 
Washington,  December  5,  1997. 
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Rules  and  Regulations 


Fadarall 

Vol.  62,  No.  243 

Thunday,  December  18,  1997 


This  section  of  tt>e  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  whicti 
•re  keyed  to  and  codified  in  the  Ckxle  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  IMarkeUng  Sarvie* 

7CFRPart58 

[DA-Cr-IS] 

RM  0681-AB80 

Grading  and  Inapactlon,  Ganaral 
SpacNIcaliona  for  Approvad  Pianla  and 
Standarda  for  Gradaa  of  Dairy 
Producta:  Ravlalon  of  Uaar  Faaa 


Agricultural  Marketina  Suvica, 
USDA. 

ACTION:  Final  rule. 


:  The  Agricultural  Marketing 
Service  (AMS)  is  increasing  the  fees 
charged  for  services  provided  under  the 
dairy  inspection  and  grading  program. 
This  rule  %vill  yield  an  estimated 
$343,000  during  1998.  The  program  is  a 
voluntary,  user  fee  program  conducted 
imder  the  authority  of  the  Agricultural 
Marketing  Act  of  1946,  as  amended. 
This  action  increases  the  hourly  rate  to 
$51.00  per  hour  for  continuous  resident 
services  and  $56.00  per  hour  for 
nonresident  services  between  the  hours 
of  6:00  a.m.  and  6:00  p.m.  The  fee  for 
nonresident  services  between  the  hours 
of  6KX)  p.m.  and  6:00  a.m.  would  be 
$61.60  per  hour.  These  fees  represent  an 
increase  of  four  dollars  per  hour. 

The  fees  are  being  increased  to  cover 
the  costs  of  recent  salary  increases  and 
locality  adjustments,  the  costs  necessary 
to  maintain  adequate  levels  of  aervice 
during  rh«ng<ng  production  and 
purchasing  patterns  within  the  dairy 
industry,  die  continued  full  funding  for 
standardization  activities,  and  other 
nonpay  operating  costs. 
EFFECTIVE  DATE:  January  4, 1998. 
FOR  FURTHBI MFORMATION  CONTACT: 
Lynn  G.  Boerger.  USDA/AMS/Dairy 
Programs.  Dairy  Grading  Branch,  Room 
2750— South  Building,  P.O.  Box  96456. 


Washington,  D.C.  20090-6456.  (202) 
720-9381. 

SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866  and  has  not  been  reviewed 
by  the  OfBce  of  Management  anrf 
Budget. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  preemptive  effect  with  respect 
to  any  State  or  local  lawrs,  regulations  or 
policies.  This  rule  is  not  intended  to 
have  retroactive  effect  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  this  rule  or  the  application 
of  its  provisions. 

Punuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq..  the  AMS  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

There  are  more  than  600  users  of 
Dairy  Grading  Branch's  inspection  and 
grading  services.  Many  of  these  usera 
are  small  entities  imder  the  criteria 
established  by  the  Small  Business 
Administration  (13  CFR  121.601).  This 
rule  will  raise  the  fee  charged  to 
businesses  for  voluntary  inspection 
services  and  grading  services  for  dairy 
and  related  products.  Even  thou^  the 
fises  will  be  raised,  the  increase  is 
approximately  8  percent  and  will  not 
significantly  affect  these  entities.  These 
businesses  are  under  no  obligation  to 
use  these  services,  and  any  decision  on 
their  part  to  discontinue  the  use  of  the 
services  should  not  prevent  them  from 
marketing  their  products.  The  AMS 
estimates  that  overall  this  rule  will  yield 
an  additional  $343,000  during  1998. 
The  rule  reflects  certain  fee  increases 
needed  to  recovn  the  cost  of  inspection 
and  grading  services  rendered  in 
accordance  with  the  Agricultural 
Marketing  Act  of  1946. 

The  AMS  regularly  reviews  its  user 
fee  financed  programs  to  determine  if 
the  fees  are  adequate.  The  existing  fiae 
schedule  will  not  generate  sufficient 
revenues  to  cover  program  costs  while 
maintaining  an  adequate  reserve  balance 
(four  months  of  costs)  as  called  for  by 
Agency  policy  (AMS  Directive  408.1). 
Without  a  fee  increase,  revenue 
projections  for  FY  1998  would  remain 
constant  at  $4,695  million.  Costs  are 
projected  to  increase  to  $5,628  miUion. 
The  shortfell.  if  allowed  to  continue. 


would  translate  into  an  approximate  1.6 
month  operating  reserve  at  the  end  of 
FY  1998.  which  is  less  than  Agency 
policy  requires. 

The  AMS  has  determined  that  this 
action  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities,  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C  601). 

The  Agricultural  Marketing  Act  of 
1946,  as  amended,  authorizes  the 
Secretary  of  Agriculture  to  provide 
Federal  dairy  grading  and  inspection 
services  that  fecilitate  marketing  and 
help  consumers  obtain  the  quality  of 
dairy  products  they  desire.  The  Act 
provides  that  reasonable  fees  be 
collected  from  the  users  of  the  servicaa 
to  cover,  as  nearly  as  practicable,  the 

cost  of  maintainigg  this  program. 

FY  1997  revenue  was  projected  to  be 
$4,733  million  and  costs  to  be  $5,240 
million.  The  shortfall  during  the  year 
reduced  the  operating  reserve  from  5.6 
months  at  the  beginning  of  the  year  to 
3.8  months  at  the  end  of  August,  and  is 
projected  to  further  reduce  tihe  operating 
reserve  to  approximately  1.6  months  at 
the  end  of  FY  1998.  With  this  proposed 
increase,  assimiing  a  slightly  increased 
workload,  revenue  for  FY  1998  is 
pnqected  to  be  $5,540  million  with 
costs  totaling  $5,628  million.  Of  these 
costs,  the  general  salary  increase 
represents  $110,000  per  year  and  is 
scheduled  to  be  effectlTe  in  January 
1998.  Employee  salaries  and  benefits  are 
major  program  costs  and  account  for 
approximately  70  percent  of  the  total 
operating  budget.  Program  travel  costs 
(of  which  approximately  80  percent  an 
reimbiused  by  the  industry),  general 
contract  obligations  and  Agency 
overhead  account  for  another  24  percent 
of  the  budget,  rhanging  workloads  are 
analyzed  on  a  regular  basis  in  order  to 
maximize  grading  assignment  efficiency 
and  to  minimize  grader  and  supervis<ny 
costs..  Future  increases  would  be 
proposed  as  necessary  in  following 
yean  to  cover  any  annual  increases  in 
program  costs  and  to  maintain  the 
capital  reserve  at  four  months. 

Since  the  costs  of  the  grading  program 
are  covered  entirely  by  usor  feea,  it  is 
essential  that  fees  be  increased  when 
necessary  to  cover  the  cost  of 
maintaining  a  financially  self- 
supporting  program.  The  last  fee 
increase  under  this  program  became 
effective  on  January  5, 1997.  On  the 
same  effective  date,  the  salaries  of 


66258    Federal  Regtotw  /  Vol.  62.  No.  243  /  Thuraday,  December  18,  1997  /  Rules  and  Regulations 


Federal  employees  increased  by  3 
percent,  which  included  locality  pay. 
Also,  there  have  been  normal  increases  , 
in  other  nonpay  operating  costs  that 
include  utilities,  office  space,  and 
reimbursable  travel.  In  addition,  recent 
congressional  action  will  result  in 
additional  salary  increases  of  3  percent 
In  1098.  Although  the  program's 
operating  reserves  were  adeouate  to 
cover  the  January  5,  1997,  ssiary 
tncieasw.  this  will  not  be  the  case  for 
1996  salary  increases,  and  a  fee  increase 
is  needed. 

The  grading  program  fees  need  to  be 
inueased  to  cover  the  costs  associated 
with  maintaining  adequate  levels  of 
service  during  shifting  production 
patterns  within  the  dairy  industry.  The 
industry  changes  include  plant 
consolidations,  geographical  shifts  of 
dairy  production  areas,  and  changes  in 
the  types  of  dairy  products  being 
manutsctured  and  offered  for  inspection 
and  grading  services.  To  minimize  the 
neoesseiy  fee  increase,  the  Department 
has  initiated  cost-reduction  efforts 
which  include  the  reduction  of  staff  and 
program  overhead. 

On  October  16, 1997.  the  AMS 
published  in  the  Federal  Ragialsr  (62 
FR  53760).  s  proposed  rule  for  public 
comment.  Only  one  comment  was 
received.  A  U.S.  Senator  forwarded  a 
constituent  comment  from  a  dairy 
product  manufacturer  to  the  Department 
for  its  review.  That  commenter  opposed 
the  proposed  fee  increase  as  harmnil  to 
the  dairy  industry. 

The  commenter  was  of  the  view  that 
the  ptopoeed  fee  increase  coupled  with 
the  most  recent  increase  made  effective 
on  January  5.  1997  (61  FR  68997),  is  hr 
out  of  line  with  the  general  economic 
conditions  in  the  United  States.  The 
commenter  went  on  to  conclude  that 
manufecturers  who  must  have  USDA 
inspection  to  sell  their  products 
domestically  or  internationally  would 
bear  the  brunt  of  the  fee  increase.  The 
commenter  discussed  pessing  the  fee 
increase  on  to  customsfs  but  stated  that 
it  would  be  unable  to  pass  though  the 
incieatsa  to  its  ciistomen.  The 
OOHBsailer  further  stated  that  it  would 
not  accept  price  increesss  firom  its  . 
suppliers  unless  It  %iras  an  absolute  last 
lesort.  As  stated  previously,  the 
Agricultural  Marketing  Act  of  1946.  as 
amended,  authorizes  the  Secretary  of 
Agriculture  to  provide  Federal  dairy 
grading  and  inspection  services  that 
ncilitate  martieting  and  help  consumers 
obtain  the  quality  of  dairy  products  they 
desire.  The  Act  provides  that  reasonable 
fees  be  collected  bom  the  users  of  the 
service  to  cover,  as  nearly  as  practicable, 
the  cost  of  maintaining  the  program. 
The  fees,  ss  proposed  in  this 


rulemaking,  are  consistent  with  the 
provisions  of  the  1946  Act.  The  Agency 
conducts  continuing  fee  analyses  and 
has  instituted  annual  fee  increases, 
when  necessary,  to  recover  salary  and 
other  routine  costs.  The  programs' 
financial  situation  described  herein 
requires  implementation  of  the  fee 
increase.  Even  so,  every  effort  has  I 
and  will  continue  to  be  made  to  opente 
the  program  as  efficiently  as  possible 
and  to  seek  cost-cutting  measures  that 
are  consistent  with  the  Agency's 
mission  under  this  program. 

With  regard  to  the  commenters 
passing  incieeses  forward  or  beckward, 
such  actions  are  subject  to  agreement 
between  buyers  and  sellers  as  is  any 
provision  between  the  perties  to  require 
iiupection.  This  program  is  a  voluntary 
program  under  the  1946  Act.  Even 
though  the  fees  will  be  revised,  the 
incrMse  is  approximately  8  percent  and 
will  not  significantly  affect  ue  industry. 
Accordingly,  consistent  with  the 
provisions  of  the  Agricultural  Marketing 
Act  of  1946,  the  fees  as  proposed  are 
made  final  in  this  rule. 

Pursiiant  to  5  U.S.C.  553,  it  is  hereby 
found  that  good  cause  exists  for  not 
delaying  the  effective  date  of  this  action 
until  30  days  after  publication  of  this 
final  nde  in  the  Federal  Raglslv.  A 
revenue  shortfell  warrants  putting  the 
higher  rates  into  effect  as  quickly  as 
possible.  The  increase  in  fees  is 
essential  for  effective  management  and 
operation  of  the  program  and  to  satisfy 
the  intent  of  the  Agricultural  Marketing 
Act  of  1946.  A  proposed  rule  setting 
forth  proposed  fee  increases  was 
published  in  the  Federal  Register  on 
October  16.  1997  (62  FR  53760). 

Accordingly,  the  program  fees  sie 
being  Increesed  as  set  forth  below. 


Program 


Adopted  in  tks  Hnal 


This  rule  document  makes  the 
following  changes  in  the  regulations 
implementing  the  dairy  inspection  and 
grading  program: 

1.  Tncreeses  the  houriy  Cse  for 
nonresident  sendees  from  $52.00  to 
$56.00  for  serrioaa  performed  between 
6:00  a.m.  and  6:00  p.m.  The  nonresidmit 
hourly  rate  is  chargiBd  to  users  who 
request  an  inspector  or  grader  for 
particidar  dates  and  amounts  of  time  to 
perform  specific  grading  and  inspection 
activities.  These  users  of  nonresident 
services  are  charged  for  the  amoimt  of 
time  required  to  perform  the  task  and 
undertake  related  travel  plus  travel 
costs. 

2.  Increases  the  hourly  fee  for 
continuous  resident  services  from 
$47.00  to  $51.00.  The  resident  houriy 
rate  is  charged  to  those  who  are  using 


grading  and  inspection  services 
performed  by  an  inspector  or  grader 
assigned  to  a  plant  on  s  continuous, 
year-round  resident  basis. 

List  of  Subjects  in  7  CFR  Part  58 

Dairy  products.  Food  grades  and 
standards.  Food  Labeling,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  pert  58  is  amended  as 
follows: 

PART  58— ORAOMQ  AND 
M8PECT10N.  GENERAL 
SPECtnCATlONS  FOR  APPROVED 
PLANTS  AND  STANDARDS  FOR 
GRADES  OF  DAIRY  PRODUCTS 

1.  The  authority  citation  for  part  58 
continues  to  read  as  follows: 

Aatterttr-  ^  U.S.C  1821-1627. 
Subpsrt  A    [AmwidedJ 

2.  In  subpart  A,  §  58.43  is  revised  to 
read  as  follows: 


158.48 


Except  as  otherwise  provided  in 
§§  58.38  through  58.46.  charges  shall  be 
made  for  inspection,  grading,  and 
sampling  service  st  the  hourly  rate  of 
$56.00  for  service  performed  between 
6:00  a.m.  and  6:00  p.m.  and  $61.60  for 
service  performed  between  6:(ra  p.m. 
snd  6KX)  a.m.,  for  the  time  required  to 
perform  the  service  calculated  to  the 
nearest  IS-minute  period,  including  the 
time  required  for  preparation  of 
certificates  and  reports  and  the  travel 
time  of  the  inspector  or  grader  in 
connection  with  the  perionnance  of  the 
snvice.  A  minimum  charge  of  one-half 
hour  shall  be  made  for  service  pursuant 
to  each  request  or  certificate  issued. 

3.  Section  58.45  is  revised  to  reed  as 
follows: 


158.46 


for  oonttmioue 


Irrespective  of  the  fees  and  charges 
provided  in  §§  58.39  and  58.43.  charges 
for  the  inspectorts)  and  grada(s) 
assigned  to  a  continuous  resident 
program  shall  be  made  at  the  rate  of 
$51.00  per  hour  for  services  performed 
during  the  assigned  tour  of  duty. 
Charges  for  service  performed  in  excess 
of  the  assigned  tour  of  duty  shall  be 
made  at  a  rate  of  VH  times  the  rate 
stated  in  this  section. 

Dated:  December  12. 19S7. 
EorlqaaE.  Figaeroa, 

Acting  Adminittrator,  Agricultural  Maiketing 
Service. 
(FR  Doc.  97-33005  Filed  12-17-47;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

AfitaiMl  Mid  Ptant  HesKh  Inepecflon 
Service 

9CFRPart50 
{DoclwlNo.97-061-aS 


IVVlth 

TiwMpoflinQ  snd  Dtaposlng  of 
TtMwrcMkwli  D(po66d  Anhnato 

MOKft:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 


f:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  regulations 
concerning  animals  destroyed  because 
of  tuberculosis  to  allow  the  U.S. 
Department  of  Agriculture  to  pay  herd 
owners  some  of  their  expenses  for 
transporting  tubercidosis-exposed  cattie. 
bison,  and  cervids  to  slaughter  or  to  the 
point  of  disposal,  and  for  disposing  of 
the-animals.  Prior  to  the  interim  rule, 
herd  owners  could  only  receive  help 
with  these  costs  for  affected  animals. 
ConsequenUy,  herd  owners  in  some 
cases  elected  to  keep  exposed  AnimnU 
in  8  herd  imtil  testing  revealed  them  to 
be  either  free  of  tubraculosis  or  affected 
with  tuberculosis,  or  elected  not  to 
depopulate  an  affected  herd,  providing 
opportunity  for  further  spread  of  the 
disease.  The  interim  rule  also  made 
minor  changes  to  the  provisions  for 
paying  some  of  the  expenses  for 
transporting  tuberculosis-affected 
animals  to  the  point  of  disposal  and 
disposing  of  them.  The  interim  iflle  was 
necessary  to  ensure  continued  progress 
toward  eradicating  tuberculosis  in  the 
U.S.  livestock  population. 

EFFECTIVE  DATE:  The  interim  rule  was 
effective  on  September  17, 1997. 
FOR  FURTMER  MFORMATION  CONTACT:  Dr. 
Mitchell  A.  Essey,  Senior  Staff 
Veterinarian,  Natioiud  Animal  Health 
Programs,  VS,  APHIS,  4700  River  Road, 
Unit  36,  Riverdale  MD  20737-1231. 
(301) 734-7727. 

8UPPLEMENTARr  MFORMATION: 

Background 

In  an  interim  rule  effiective  September 
17, 1997,  and  published  in  the  Federal 
■sgisler  on  September  23, 1997  (62  FR 
49590-49593,  Docket  No.  97-061-1),  we 
amended  the  regulations  in  9  CFR  50.8 
to  allow  the  U.S.  Department  of 
Agriculture  (the  Department)  to  pay 
head  owners  one-half  the  expenses  of 
transporting  tuberculosis-exposed  catde, 
bison,  and  cervids  to  slaughter  or  to  the 
point  of  disposal,  and  for  disposing  of 


the  animals.  The  interim  rule  also 
provided  that  the  Department  may  pay 
more  than  one-b^  of  the  expenses 
when  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  determines  that  doing  so  will 
contribute  to  the  tuberculosis 
eradication  program.  Prior  to  this 
interim  rule,  herd  owners  could  only 
receive  help  with  these  costs  for  affected 
animals.  We  also  amended  §  50.8  in  the 
interim  rule  to  allow  the  Department  to 
pay  herd  owners  of  tuberculosis-affected 
cattie,  bison,  and  cervids  more  than  one- 
half  of  the  expenses  of  transporting  the 
animals  to  slaughter  or  the  point  of 
disposal,  and  for  disposing  of  the 
animals  when  the  Administrator  of 
APHIS  determines  that  doing  so  will 
contribute  to  the  tuberculosis 
eradication  program.  In  addition,  we 
amended  §  50.8  to  remove  the 
provisions  concerning  forms  for 
payment  of  expenses  for  disposal  or 
transportation  of  tuberculosis-affected 
animals,  and  we  amended  $  50.8  to 
remove  the  provision  that  the 
Department  will  not  pay  any  portion  of 
the  expenses  for  transporting  or 
disposing  of  affected  nnimiilit  when  the 
transportation  or  disposal  is  provided 
by  the  owner  of  the  affected  animals. 

Conunents  on  the  interim  rule  were 
required  to  be  received  on  or  before 
November  24, 1997.  We  received  one 
comment  by  that  date.  The  commenter 
supported  die  interim  rule  as  written. 
The  fects  presented  in  the  interim  rule 
still  provide  a  basis  for  the  rule. 

This  action  also  afffrms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  6  CFR  Part  50 

Animal  diseases.  Bison,  CatUe,  Hogs, 
Indemnity  payments.  Reporting  and 
recordkeeping  requirements. 
Tuberculosis. 

PART  SO-^ANIMALS  DESTROYED 
BECAUSE  OF  TUBERCULOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  witiiout  change,  the  intwim 
rule  that  amended  9  CFR  part  50  and 
that  was  published  at  62  FR  49590- 
49593  on  September  23, 1997. 

AadMrity:  21  U.S.C  111-113. 114. 114a. 
114a-l.  120. 121. 125.  and  134b;  7  CFR  2.22. 
2.80.  and  371.2(d). 


Done  in  Wasliingtoa,  DC.  tliis  12th  day  of 
Deoonbar  1997. 


CraigAI 

Actixig  Adaunigtrator,  Animal  and  Fbutf 

Health  Inspection  Service. 

[FR  Doc.  97-33037  Filed  12-17-97;  8:45  am) 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

[Reguiaaon  0;  Oockel  Na  R-0i6ai 

Home  MortQaQe  Dtodosufe 

AQENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

AOENCY:  Final  rule;  staff  conunentary. 


r:  The  Board  is  publishing 
revisions  to  its  staff  commraitary  that 
interprets  die  requirements  of 
Regiilation  C  (Home  Mortgage 
Disclosure).  Tha  Board  is  required  to 
adjust  annually  the  asset-size  exemption 
threshold  for  depository  institutions 
based  on  the  nnmiwl  percentage  change 
in  the  Consumer  Price  Index  for  Urban 
Wage  Eamere  and  Clerical  Workers.  The 
adjustment  reflects  changes  for  the 
twelve-month  period  ending  in 
November.  In  1998,  depository 
institutions  with  assets  totaling  $29 
million  or  less  are  not  required  to 
collect  data. 

DATES:  Effective  date.  This  rule  is 
effective  January  1, 1998. 

Applicability  date.  This  rule  applies 
to  all  data  collection  in  1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Pamela  C.  Morris.  Staff  Attorney, 
Division  of  Consumer  and  Community 
Afhirs.  at  (202)  452-3667;  for  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  contact  Diane  Jenkins  at 
(202) 452-3544. 

SUPPI^MENTARY  MFORMATION: 

LBackgroond 

The  Home  Mortgage  Disclosure  Act 
(HMDA;  12  U.S.C.  2801  et  aeq.)  requires 
most  mortgage  lenders  located  in 
metropolitan  statistical  areas  to  collect 
data  about  their  housing-related  lending 
activity.  Annually,  lenders  must  file 
reports  with  their  federal  supervisory 
agencies  and  make  disclosures  available 
to  the  public.  The  Board's  Regulation  C 
(12  CFR  part  203)  implements  HMDA. 
Provisions  of  the  Economic  Growth  and 
Regulatory  Paperwori:  Reduction  Act  of 
1996  (Pub.  L.  104-208, 110  SUt  3009) 
amended  HMDA  to  modify  the 
exemption  threshold  for  small 
depository  institutions.  Until  1997, 
HMDA  exempted  depository 
institutions  with  assets  of  $10  million  or 
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Ian,  as  of  the  praceding  year  end.  The 
statutory  amendmoDt  increased  the 
asset-size  exemption  threshold  by 
requiring  a  one-time  adjustment  of  the 
Si  0  million  figure  based  on  the 
percentage  by  which  tiie  Consumer 
Price  Index  for  Urban  Wage  Earners  and 
aerical  Workers  (CPIW)  for  1006 
exceeded  the  CPIW  for  1975.  and  annual 
adjustments  thereafter  based  on  the 
annual  percentage  increase  in  the  CPIW. 
The  one-time  adjustment  increased  the 
exemption  threshold  to  $28  million  for 
1007  data  collection. 

To  implement  the  statutory 
amendment,  the  Board  published  an 
interim  rule  in  January  1907.  (62  FR 
3603.  Jan.  24. 1007).  The  interim  rule 
was  made  final  in  May.  (62  FR  28620. 
May  27, 1007;  correction  at  62  FR 
62330,  June  10, 1007).  Section 
203.3(aHlMii)  provides  that  the  Board 
will  adjiut  the  threshold  based  on  the 
year-to-year  change  in  the  average  of  the 
CPIW,  not  seasonally  adjiuted,  for  each 
twelve-month  f>eriod  ending  in 
November,  rounded  to  the  nearest 
million.  During  the  period  ending  in 
November  1007,  the  Consiuner  Price 
Index  for  Urban  Wage  Earners  and 
Clerical  Workers  increased  by  2.4%.  As 
a  result,  the  new  threshold  is  $20 
million.  Thus,  depository  institutions 
with  assets  of  $20  million  or  less  as  of 
December  31, 1007  are  exempt  from 
data  collection  in  1908.  An  Institution's 
exemption  from  collecting  data  in  1008 
does  not  affect  its  responsibility  to 
report  the  1007  data  if  it  was  required 
to  collect  it. 

The  Board  is  adopting  this 
amendment  to  the  staff  commentary  to 
implement  the  annual  change  in  the 
exemption  threshold.  The 
Administrative  Procedure  Act  provides 
that  notice  and  opportunity  for  public 
comment  are  not  reouired  if  an  agency 
finds  that  notice  and  public  comment 
are  imnecessary  or  would  be  contrary  to 
the  public  interest.  5  U.S.C.  553(b)(B). 
Regidation  C  establishes  a  formula 
(adopted  by  the  Board  alter  notice  and 
comment)  for  determining  the  annual 
adjustment,  if  any,  to  the  exemption 
threshold.  The  Board's  amendment  to 
the  staff  commentary,  which  merely 
applies  the  formula,  is  technical  and  not 
subject  to  interpretation.  For  these 
reasons,  the  Boerd  has  determined  that 
publishing  a  notice  of  proposed 
rulemaking  for  public  comment  for  the 
following  amendment  is  unnecessary. 
Therefore,  the  Board  has  adopted  this 
amendment,  establishing  a  new 
threshold,  in  final  form.  This  rule  is 
efEsctive  as  of  January  1.  1008,  so  that 
institutions  that  are  no  longer  covered 
can  avoid  collecting  data  unnecessarily. 


n.  Section  Analyiis 

Section  203.3— Exempt  buthutions 

Comments  3(a)-2  and  3(a)-3  have 
bean  redesignated  as  commenu  3(a)-3 
and  3(a)-4.  respectively,  and  a  new 
comment  3(a>-2  has  been  added  to 
specify  the  exemption  threshold,  which 
is  adjusted  annually  each  December. 
Depository  institutions  with  assets  that 
are  at  or  below  the  threshold  as  of 
December  31, 1007.  need  not  collect  the 
HMDA  data  for  1008. 

List  of  Sobfecta  in  12  CFR  Part  209 

Banks,  banking.  Consumer  protection. 
Federal  Reserve  System.  Mortgages. 
Reporting  and  recordkeeping 
requirements. 

For  the  reesons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  203  as  follows: 

PART  203— HOME  MORTQAQE 
DI8CIX>SURE  (REQUU^TION  C) 

1.  The  authority  citation  for  Part  203 
continues  to  read  as  follows: 

Aathoflty:  12  U.S.C  2801-2810. 

2.  In  Supplement  I  to  part  203.  under 
Section  203.3 — Exempt  Institutions, 
under  3(a)  Exemption  baaed  on  location, 
asset  size,  or  number  of  home-purchase 
loans,  paragraphs  2  and  3  are 
redesignated  as  paragraphs  3  and  4. 
respectively;  and  a  new  paragraph  2  is 
sdded  to  read  as  follows: 

SupplenMBt  I  tD  Pait  209— Staff 


Section  203.3— Exempt  Institutions 
3(a)  Exemption  bated  on  location, 
tixe,  or  nuwber  of  hoate-purcliaas  loan*. 

2.  Adjustment  of  exemption  threshold  for 
depository  institutions.  For  data  collection  in 
IBM.  the  aMel-aixa  exemption  titraclwld  is 
S29  millioo.  Depository  institutiona  with 
aaaaU  at  or  below  $29  million  are  exsi^it 
from  collacting  data  for  10M. 
•         •         •         *         • 

By  order  of  Um  Board  of  Govamon  of  tlie 
Federal  Reserve  System.  December  12. 1997. 

WUUaa  W.  WUm. 

Secretary  o/t/i«  Boon/. 

(FR  Doc.  97-33036  Filed  12-17-97: 8:45  am] 

aaisncooa  ans-et-p 


DEPARTMEPIT  OF  THE  TREASURY 

Office  Of  Thrtfl  Supervision 

12  CFR  Parts  506, 544, 546, 562. 568k 
560.  561,  563,  566.  567.  575 

[No.  07-12q 

Tschnicai  Amendments 

AOBiCY:  Office  of  Thrift  Supervision. 

Treasury. 

ACTION:  Final  rule. 


The  Office  of  Thrift 
Supervision  (OTS)  is  amending  its 
regulations  to  incorporate  a  number  of 
technical  and  conforming  amendments. 
The  OTS  is  amending  its  capital  rules  to 
remove  transition  periods  that  are 
outdated,  making  technical  revisions  to 
final  rules  issued  during  December. 
1006  pursuant  to  the  regulatory 
reinvention  initiative,  and  muH^g  other 
miscellaneous  technical  changes  to 
existing  regulations. 
9FECTIVE  DATE:  December  18, 1008. 
TON  FUfmiER  MFORMATION  CONTACT: 
Mary  H.  Gottlieb.  Senior  Paral^ 
(Regulations).  (202)  006-7135.  or  Karen 
A.  Osterloh.  Assistant  Chief  Counsel. 
(202)  006-6639,  Regulations  and 
LMislation  Division,  Chief  Counsel's 
Office,  Office  of  Thrift  Supervision. 
1700  G  Street.  NW..  WaahLogton.  DC 
20552. 

StIPPLEMENTARY  MPONMATION: 

Capital 

OTS  is  today  adopting  several 
technical  amendments  to  its  capital 
legulalions  to  remove  refuences  to 
transition  periods  that  have  elapsed  and 
to  streamline  its  definitions  relating  to 
capital. 

Ragvlatory  Burden  RadnctioB 
■agnlatiaaa 

OTS  is  also  mwlcing  a  number  of 
technical  corrections  to  its  charter  and 
bylaw,  conversion,  and  subordinate 
organization  regulations  ■  that  were 
substantially  revised  durins  December, 
1906.  pursuant  to  the  Raguhtory 
Reinvention  Initiative  of  the  Vice 
President's  National  Performance 
Review  and  section  303  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1004.3 

In  particular.  §  552.10.  regarding  the 
mailing  of  annual  reports  to 
stockholders,  is  being  amended.  Section 
552.10  currentiy  requires  Federal  stock 
associations  that  are  not  wholly-owned 


'  CoqMrale  GovwMoice.  SI  PR  S«007  (DKMabw 
3.  ISSS).  SubsidiariM  and  Equity  Invaatmnts.  SI 
FK  aasei  (Dmomabm  IS.  19SS). 

*12U.S.C4S03(«X1). 
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to  send  out  annual  reports  to  their 
shareholders  within  00  days  of  the  end 
of  the  association's  fiscal  year. 

OTS's  regulation  regarding  Corporate 
Governance  ^  extended  the  time  frame 
within  which  an  association  must  hold 
its  annual  meeting  from  120  days  to  150 
days  after  the  close  of  its  fiscal  year. 
OTS  inadvertentiy  did  not  eictend  the 
time  frame  for  mailing  annual  reports  to 
stockholdos. 

Section  552.10  is.  therefore,  being 
amended  to  provide  a  130-day  mailing 
requirement  for  annual  reports  to  enable 
federal  savings  associations  that  are 
subject  to  die  Securities  Exchange  Act  of 
1034  to  take  advantage  of  the  fiill  time 
period  permitted  for  delivery  of  an 
annual  report  under  the  SEC's  Proxy 
Rules,^  and  to  conform  to  the  changes 
to  the  regulations  under  Corporate 
Governance.  The  extension  to  130  days 
also  ensures  that  the  mailing 
requirement  in  section  552.10  is 
consistent  with  the  OTS  rule  that  a 
notice  for  an  annual  meeting  be  sent  20 
to  50  days  before  the  meeting.' 

In  addition,  section  545.71,  which 
restates  federal  savings  associations' 
statutory  authority  to  invest  in  liquid 
assets,  is  being  removed.  The  substance 
of  the  provision  was  added  to  the 
lending  and  investment  powers  chart 
Eoimd  at  12  CFR  560.30  as  part  of  the 
final  rule  on  Subsidiaries  and  Eqidty 
Investments. 


Finally,  OTS  is  making  die  following 
technical  revisions: 
— OTS's  subordinated  debt  seciirities 

regulation  is  amended  to  remove 

refsrences  to  the  Resolution  Trust 

Corporation. 
— EmMieous  cross-refiarences  are 

corrected  throughout  OTS's 

regulations. 
— ^The  definition  of  service  corporation 

in  §  561.45  is  revised  to  conect  a 

cross-refBrmice  to  OTS's  subordinate 

organizations  regulations. 
— Part  506  is  amended  to  include 

language  mandated  by  the  Paperwcri: 

Reduction  Act  of  1005. 44  U.S.C  3501 

et  seq.,  and  to  update  die  display  table 

of  OMB  control  numbers.- 

Adaiiniatrative  Pracxdiire  Act;  Kiegle 
ComniBity  Pefekymiwit  and 
Regulatory  laqprovement  Act  of  lOM 

The  OTS  has  found  good  cause  to 
dispense  with  both  prior  notice  and 


>S1  FR  64007  (Daoombar  3, 1996). 

«Sm  17  CFR  240.14»-3(b).  which  raquiiw  that 
proxy  ftatements  sent  to  ihareholden  must  be 
accompanied  or  preceded  by  the  annual  report  to 
■harefaoldofs. 

>12CTRS52.6(b). 


comment  on  this  final  nde  and  a  30-day 
delay  of  its  eSective  date  mandated  by 
the  Administrative  Procedure  Act.^  CTTS 
believes  that  it  is  contrary  to  public 
interest  to  delay  the  effective  date  of  the 
rule,  as  it  eliminates  provisions  that 
have  caused  confusion.  Because  the 
amendments  in  the  rule  are  not 
substantive,  they  will  not  detrimentally 
affect  savings  associations  by  becoming 
effective  immediately. 

In  addition,  this  document  is  exempt 
from  the  requiremmt  found  in  section 
302  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  ^  that 
r^idations  must  not  take  effect  before 
the  first  day  of  the  quarter  following 
publication,  as  it  imposes  no  new 
requirements. 

R^nlatory  Plezibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  *  it  is 
certified  that  this  technical  (x>rTections 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  unall  entities. 

Executive  Order  12860 

OTS  has  determined  that  this  rule  is 
not  a  "significant  r^ulatory  action"  for 
purposes  of  Executive  Order  12866. 

Unfunded  Mandatea  Refenn  Act  of 

lots 

OTS  has  determined  that  the 
requirements  of  this  final  rule  will  not 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  SlOO  million  or  more 
in  any  one  year.  Accordingly,  a 
budgetary  impact  statement  is  not 
required  imder  section  202  of  the 
Unftinded  Mandates  Reform  Act  of 
1005. 

List  of  Subjects 

12 C3H Part 506  -' 

Reporting  and  leoordkeeping 
requirements. 

12CFRPait544 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Part  545 

Accounting,  Consumer  protection. 
Credit.  Electronic  fimds  transfers. 
Investments.  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 


12  CFR  Part  552 

Reporting  and  recordkeeping 
reqtiirements.  Savings  associations. 
Securities. 

12  CFR  Part  559 

Savings  associations.  Subsidiaries. 

12  CFR  Part  560 

Ccmsumer  protection.  Investments, 
Manufactured  homes.  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Savings  associatitms. 
Securities. 

12  CFR  Part  561 

Savings  associations. 

12  CFR  Part  563 

Accounting,  Advertising.  Crime. 
Currency.  Investments.  Reporting  and 
recordkeeping  requirements.  Savings 
associations.  Securities.  Surety  bonds.    ■ 

12CFRPart565 

Administrative  practice  and 
procedtire,  Capital.  Savings 
associations. 

12CFRPaitS67 

Coital.  Savings  associations. 

12  CFR  Part  575 

Administrative  practice  and 
procedure.  Capital.  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  amends  tide  12, 
chapter  V.  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  506-INFORMAT1ON 
COLLECTION  REQUIREMBilTS  UNDER 
THE  PAPERWORK  REDUCnON  ACT 

1.  The  authoifty  citation  for  part  506 
continues  to  read  as  follows: 

AatlMrily:  44  U.S.C  3501  at  seq. 

2.  Section  506.1  is  amended: 

a.  In  paragraph  (a)  by  adding  a 
sentence  at  the  end  of  the  paragrai^ 

b.  In  paragraph  (b)  by  adding  two 
mtries  to  the  table  in  numerical  order, 
and  revising  the  entry  for  Part  575. 

The  additions  and  revisions  read  as 
followrs: 


•5  UJS.C.  55S. 

TPid>.  L.  103-325. 12  U.S.C  4S02. 

•  Pirit.  U  96-354,  5  U.SX1  SOI. 


§908.1 

purauam  w  uia  i*BpenNan[  neouciiiiii  mci. 

(a)  *  *  *  Respondents/recordkaepers 
are  not  required  to  comply  with  any 
collection  of  information  unless  it 
displays  a  currentiy  valid  OMB  control 
number. 

(b)«  •  • 
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12  CFR  pert  or  McMon 


CurraiK  0MB  con- 
trol No. 


Pwtsie 


1860-0006. 
1S60-0006. 

1560-0016 


S60.3 

PM675 


156(M)037 


1560-0072 


PART  644-CHAnTER  AMD  BYLAWS 

3.  TIm  authority  for  put  544 
continiMS  to  r«ad  u  follows: 

hMAmttr- 12  U.S.C  1462. 14e2a.  1403. 
1404.  14e7a.  2«01  «<  wtq. 

f644J    (Anwndadl 

4.  Section  544.5  is  vomadmA,  in 
paragraph  ta).  by  removing  the  wrord 
"ahall"  from  the  last  sentence,  and  by 
adding  in  lieu  thereof  the  word  "may". 

PART  846— OPERATIONS 

5.  The  authority  citation  for  part  545 
continues  to  read  as  follows: 

".  12  U.S.C  14ft2a.  1403.  1404, 


1820. 

804e.7i    [nsMovaQl 
0.  Section  545.71  ia  removed. 

PART  868— INCORPORATION. 
ORGANIZATION,  AND  CONVERSION 
OF  FEDERAL  STOCK  ASSOCIATIONS 

7.  The  authority  citation  for  part  552 
continuea  to  read  as  follows: 

Alfcsillj    12  U.S.C  1402. 1402a.  1403. 
1404. 14e7a. 

isaa.4    (Amandod]  • 

S.  Section  552.4  is  amended  in 
peragraph  (bK4).  Section  5  of  the 
charter,  by  removing  the  word 
"section",  and  by  adding  in  lieu  thereof 
the  word  "Section",  where  it  appears  in: 

a.  The  second  sentence  of  the  first 
paragraph; 

b.  The  first  sentence  of  the  third 
peragraph: 

c.  The  fliat  sentence  of  paragraph  (ill); 
and 

d.  The  first  sentence  of  paragraph  A. 
1562.8-1    (Amandedl 

9.  Section  552.6-1  is  amended  hy 
removing,  in  the  last  sentence  of 
paragraph  (c).  the  word  "such",  and  by 
adding  in  lieu  thereof  the  word 

"regular". 


1888.10    lAmandodl 

10.  Section  552.10  is  amended  by 
removing  the  word  "ninety"  in  the  first 
sentence,  and  by  adding  in  lieu  thereof 
the  number  "130". 

PART  868— SUBORDINATE 
ORQAMZATIONS 

11.  The  authority  citation  for  part  559 
continuea  to  read  as  follows: 

Aalharily:  12  U.S.C  1402. 1402a.  1403. 
1404. 1820. 


12.  Section  55g.3(gK2)  is  amended  by 
removing  the  phrase  "entities  be 
aggregated",  and  by  adding  in  lieu 
thereof  the  phrase  "entities  must  be 


PART  SSO-LENOINQ  AND 
B4VESTMENT 

13.  The  authority  ciution  for  part  560 
continuaa  to  reed  as  foUo«rs: 


12  U.S.C  1402. 1402a.  1403. 
1404. 1407a.  1701i-3'  1620. 3803.  3800;  42 
U.S.C  4100. 

14.  Section  560.83  is  amended  by 
rHnovlng  and  reaerving  paragraph 
(bM6).  and  revising  paragraph  (dX3XU) 
to  read  as  follows: 


Landhig  amlMla 


(d)«  •  • 

(3)  •  •  • 

(ii)  The  sevings  asaociation  is.  and 
continues  to  be.  in  compliance  with  its 
capital  raquiraments  under  pert  567  of 
this  chapter 


|880l100    [i 

15.  Section  560.100  is  amended  by 
removing  the  phrase  "12  CFR  567.10)". 
and  by  adding  in  lieu  thereof  the  phireae 
"12  CTR  587.1". 

PART  881— OEFINmONS 

16.  The  authority  citation  for  part  561 
continues  to  read  as  follows: 

12  U.S.C  1402. 14e2a.  1403. 


1404. 1407a. 


§881.48 

17.  Section  561.45  is  amended  by 
removing  the  phrase  "$  545.74  of  this 
chapter",  and  by  adding  in  lieu  thereof 
the  phrase  "pert  559  of  this  chapter". 

PART  883-OPERAT10NS 

18.  The  authority  citation  for  pert  563 
continues  to  reed  as  follows: 

Airtherily:  12  U.&C  37Sb.  1402. 1402a. 
1403,  1404.  1407a.  1400. 1817. 1820.  1828. 
3800:  42  U.S.C  4100. 


f  583.41    [Amende^ 

19.  Section  563.41(bMll)  is  amended 
by  removing  the  phrase  "§  563.93(bXll) 
of  this  part",  and  by  adding  in  lieu 
thereof  the  phrase  "§560.93(bHll)  of 
this  chapter". 

20.  Section  563.81  is  amended  by 
revising  paragraphs  (A)  and  (B)  of  the 
certificate  statement  contained  in 
paragraph  (dXlHvi).  and  by  removing 
the  phrase  "or  RTC"  where  it  appeen  in 
par^raph  (dX3).  to  reed  as  follows: 


I86M1 


«)•  •  • 
(!)••• 

*  *  *(A)iftheFnCshaUbaaDpointed 
raoeiwr  for  tb«  iasuar  of  this  osctiflcata  (the 
"iMuar")  snd  in  its  capacity  as  such  shall 
causa  the  iasnar  to  tamfn  witfa  or  into  snotlMr 
Wnancial  iaetHiition.  or  ia  such  capacity  shall 
sell  or  otharwlsa convey  partoralloftha 
asaats  of  the  iaauar  to  anothar  8aaBcial 
inatltatlan  or  shall  anai^  iar  the 
assumption  of  lass  than  all  of  the  Uabilitias 
of  the  issuer  by  one  or  more  othar  Bnaiwt^l 
institutioas.  the  FDIC  slmll  have  DO 
oWlfstiop.  eithar  la  its  capacity  as  Moaivar 
or  in  its  ooapomta  caped^,  to  oootnct  for  or 
tn  nthemrisn  ananp  inr  the  msiinnitleii  iif 
tiM  obligation  repraaanlsd  by  this  oartificaie 
in  whole  or  in  pail  by  any  *— ~'*n' 
institution  or  institutions  which  raauhs  from 
any  such  maigar  or  which  has  purd^iad  or 
othaiwise  eoquirad  from  the  FDIC  as  rsoeivar 
inr  the  issuer,  any  of  the  asseU  of  the  issMT. 
or  wy^  pursuant  to  any  anaopmaDt  with 
the  PnC.  has  Mauaad  less  than  all  of  dm 
Uabilitias  of  the  iasoar.  To  the  extant  dwi 
ohUgations  rapiaaaolad  by  this  osrtificale 
have  not  been  ■— "-^^  in  ibll  by  a  w»«»»w4.t 
institutiaa  with  or  into  which  the  iseuar  mey 
have  been  massed,  as  described  in  this 
paiagiaph  (A),  and/or  fav  one  or  aaaie 
ftnanrial  institutiona  which  have  siirrwedeil 
to  all  or  a  poitioii  of  the  assets  of  the  issusr. 
or  which  have  ssstimeH  a  portion  but  not  all 
of  the  UebUities  of  dm  issusr  ei  s  rasuh  of 
oneor  amre  trenaartinns  aotared  into  by  the 
FOC  as  reeaiver  for  the  issuar,  than  Uw 
holder  of  this  cartificaia  shall  be  antitled  to 
payments  en  this  iibUgaHiwi  ia  aocoidaaoa 
with  the  proceduras  and  priocities  set  forth 
in  anv  appUcafale  rsceivanfaip  legnlatioM  or 
in  ovMS  of  the  FDIC  relating  to  such 
raceivatship. 

(B)  bi  dm  event  dial  the  obligsdon 
raneaamad  by  this  cartificate  is  Msumed  hi 
full  by  another  ftnanrial  Institution,  which 
•hall  succeed  by  meigar  or  othsrwise  to 
substantially  all  of  the  aaseU  and  the 
business  of  ths  issuer,  or  which  shall  by 
anaiifsiiiiit  with  the  FDIC  assume  all  or 
portion  of  Um  liabilities  of  tlw  issuer,  and 
peyment  or  proviaion  for  payment  shall  have 
been  mads  in  respect  of  aU  matured 
installments  of  interests  upon  the  *•— t<ii.T^ffn 
togathar  with  all  matured  inatailmants  of 
principal  on  sudi  oaitificatas  which  shall 
have  become  due  otherwise  then  by 
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ecceleration,  then  any  defoult  caused  by  the 
appointment  of  a  receiver  for  tlie  issuer  shall 
be  deemed  to  have  been  cured,  and  any 
declaration  consequent  upon  such  default 
<i«r taring  the  principal  and  interest  on  the 
osrtificate  to  ba  immediately  due  and  payable 
shall  be  deemed  to  have  beoi  rescinded. 


21.  Section  563.134  is  amended  by: 

a.  Revising  paragraph  (aX3);  and 

b.  By  removing,  in  paragraphs  (aX7), 
(aX8),  and  (a)(9).  the  phrase  "fully 
phased-in  capital  requirement",  and  by 
adding  in  lieu  thereof  the  phrase 
"capital  requirement*. 

Tlie  revisions  reed  as  follows: 


1888.184 

(a)*  •  • 

(3)  Capital  ntpiimnent  noeans  an 
association's  capital  requirement  under 
pert  567  of  this  chapter. 


PART  868— PROMPT  CORRECTIVE 
ACTION 

22.  The  authority  citation  for  part  565 
continues  to  reed  as  follows: 

Aathority:  12  U.S.C  1831a 

fS88^    {Amended! 

23.  Section  565.2  is  amended,  in 
paragraph  (f),  by  removing  the  phrase 
"S  567.1(m)".  and  by  adding  in  lieu 
thereof  the  phrase  "§567.1". 

PART  867— CAPITAL 

24.  The  authority  citation  for  part  567 
continues  to  read  as  follows: 

Aalhartty:  12  U.S.C  1402. 1402a.  1403. 
1404, 1407a.  1828  (note). 

25.  Section  567.1  is  amended  by: 

a.  removing  paragraph  (U)  and  the 
alphabetic  paragraph  designations  for 
tlM  remaining  definitions,  and  placing 
the  definitions  in  alphabetical  order; 

b.  in  the  definition  of  adfusted  total 
assets,  removing  paragraph  (2)(ii), 
adding  the  word  "and"  at  the  end  of 
paragraph  (2)(i).  redesignating 
paragraph  (2Xiii)  as  paragraph  (2Xii) 
and  revising  it,  and  revising  paragraphs 
(1).  (3Xi).  and  (3Xiii): 

c.  in  the  definition  of  equity  • 
investments,  redesignating  paragraph  (2) 
introductory  text  and  paragraphs  (2)(i) 
through  (2)(vii)  as  paragraph  (2Xi) 
introductory  text  and  paragraphs 
(2Xi)(A)  through  (2XiMG),  respectively, 
riwignaHng  the  concluding  text  of 
paragraph  (2)  as  paragraph  (2)(ii)  and 
revising  it,  and  adding  a  colon  at  the 
end  of  newly  redesignated  paragraph 
(2Xi)  introductory  text; 

d.  in  the  definition  of  Qualifying 
muHifamily  mortgage  loan,  revising 
paragraph  (3)  and  paragraph  (4) 
introductory  text; 


e.  in  the  definition  of  Qualifying 
residential  construction  loan,  revising 
paragraph  (2);  and 

f.  m  tne  definition  of  Qualifying 
supervisory  goodwill,  revising 
paragraphs  (2)(i),  (2XUXA),  (2)(U)(B), 
and  (2XiiXC)  introductory  tgct 

The  revisions  reed  as  follows: 

§867.1    Definitions. 

•        •        •        •        • 

Adjusted  total  assett.  *  *  * 


(1)  A  savings  association's  total  assets 
as  that  term  is  defined  in  this  section; 


(2)*  •  • 

(ii)  The  remaining  goodwill  (FSLIC 
Capital  Qintributicms)  resulting  firom 
prior  regulatory  accounting  practices  as 
provided  in  the  definition  of  quailing 
supervisory  goodwill  in  this  section; 

(3)'  •  • 

(i)  Assets  not  included  in  the 
applicable  capital  standard  except  for 
those  subject  to  paragraphs  (3)(ii)  and 
(3)(iii)  of  this  definition;*  *  * 

(ill)  Investments  in  any  subsidiary 
subject  to  consolidation  under 
paragraph  (2Xii)  of  this  defiidtion;  and 

fiiguity  investments.  *  *  * 


(2)  •  *  * 

(ii)  The  term  equity  securities  does  not 
include  investments  in  a  subsidiary  as 
that  term  is  defined  in  this  section, 
equity  investments  that  are  permissible 
for  national  banks,  ownership  interests 
in  pools  of  assets  that  are  risk-weighted 
in  accordance  with  §  567.6(a)(l)(vi)  of 
this  part,  or  the  stock  of  Federal  Home 
Loan  Banks  or  F\Bderal  Reserve  Banks. 
•        •        •        *        • 

Qualifying  muhifamUy  mortgage  loan. 


(3)  For  purposes  of  paragraphs  (1)  (vi) 
and  (vii)  of  this  definition,  the  term 
vofue  of  the  property  means,  at 
origination  of  a  loan  to  purchase  a 
multifsmily  piopoty:  the  lower  of  the 
purchase  price  or  the  amount  of  the 
initial  appraisal,  or  if  appropriate,  the 
initial  evaluation.  In  cases  not  involving 
purchase  of  a  multi&mily  loan,  the 
va7ue  of  the  property  is  determined  by 
the  most  current  appraisal,  or  if 
appropriate,  the  most  current 
evaluation. 

(4)  In  cases  where  a  borrower 
refinances  a  loan  on  an  existing 
property,  as  an  alternative  to  paragraphs 
(iXiii).  (vi).  and  (vii)  of  this  definition: 

•        *        •        •        • 

Qualifying  residential  construction 
loan.*  •  * 


(2)  The  documentation  for  each  loan 
and  home  sale  must  be  sufficient  to 
d«nonstrate  compliance  with  the 
criteria  in  paragraph  (1)  of  this 
definition.  The  OTS  retains  the 
discretion  to  determine  that  any  loans 
not  meeting  soimd  lending  principles 
must  be  placed  in  a  higher  risk-weight 
category.  The  OTS  also  reserves  the 
discretion  to  modify  tiiese  criteria  on  a 
case-by-case  besis  provided  that  any 
such  modifications  are  not  Inconsistent 
with  the  safety  and  soundness 
objectives  of  tliis  definiticm. 

Qualifying  supervisory  goodwill. 


(2)*  '  • 

(i)  Supervisory  goodwill  as  defined  in 
this  section  that  is  included  in  goodwill 
that  is  reflected  in  the  current  reporting 
period  under  generally  accepted 
accounting  principles  ("GAAP");  or 

(ii)(A)  Supervisory  goodwill  as 
defined  in  this  section  that  is  included 
in  goodvdll  that  is  reflected  in  the 
current  reporting  period  under  GAAP; 

(B)  Plus  any  amortization  of  the 
goodwill  in  paragraph  (2XiiXA)  of  this 
definition  that  occurred  subsequent  to 
April  12, 1989  for  GAAP  reporting 
purposes; 

(C)  Minus  the  amortization  of  the 
goodwill  in  paragraph  (2)(iiKA)  of  this 
definition  throu^  tiie  current  reporting 
period  that  results  when  the  goodwdll  is 
amortized  subsequent  to  Api^  12, 1989 
on  a  straightline  basis  over  die  shorter 
of— 


§567.2    [Amended] 

26.  Section  567.2  is  amended  by 
removing  and  reserving  panu[raph  (b). 

27.  Section  567.5  is  amended  ojr: 

a.  revising  paragraphs  (a)(lXv), 
(aM2Xi).(a)(2Xv).and(c); 

b.  in  paragraph  (aX2Xvi),  removing 
the  word  "subeidi.ary",  and  by  adding 
in  lieu  thereof  the  word  "subsidiary", 
and  removing  the  phrase  "§  567.1(1)", 
and  by  adding  in  lieu  thereof  the  phrase 
"§  567.1";  wd 

c.  in  paragraph  (bX4),  removing  the 
last  two  sentences. 

The  revisions  read  as  follows: 

§587.6   Compuiieiils  el  i'  nilHI 

(a)*  •  •    (D*  •  • 

(v)  The  remaining  goodwill  (FSI^ 
Capital  Contributions)  resulting  from 
prior  regulatory  accounting  practices  as 
provided  in  paragraph  (1)  of  the 
definition  for  qualifying  supervisory 
goodwill  in  §  567.1  of  this  part 

(2)  Deductions  from  core  capital,  (i) 
Intangible  assets,  as  defined  in  §  567.1 
of  this  part,  are  deducted  bom  assets 
and  capital  in  computing  core  capital. 
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excspt  as  otherwiie  provided  by 
§567.12  of  this  put 

(v)  If  a  savings  association  has  any 
invesUnents  (both  debt  and  equity)  ia 
one  or  more  subsidiaiiaa  Mapped  m  of 
April  12, 1969  and  continuing  to  be 
engaged  in  any  activity  that  would  not 
fitll  within  the  scope  of  activities  in 
which  includable  subaidiariea  may 
mifligw.  it  must  deduct  such  investments 
hvm  assets  and.  thus,  core  capital  in 
accordance  with  this  paragraph  (aK2Xv). 
The  savings  association  must  first 
deduct  from  assets  and,  thus,  core 
capital  the  amount  by  which  any 
investments  in  such  subaidiary(ies) 
exceed  the  amount  of  such  investments 
held  by  the  savings  association  as  of 
April  12, 1069.  Next  the  savings 
association  must  deduct  from  assets 
and,  thus,  core  capital  the  leaser  of: 

(A)  The  savings  association's 
investments  in  and  ooctensions  of  credit 
to  the  subsidiary  aa  of  Apvil  12. 1969; 
or 

(B)  The  sayings  aaaociation'a 
invaataMnts  in  and  extanaiooa  of  credit 
to  the  subaidiary  an  the  data  as  of  which 
the  savings  aasodatlon's  capital  is  being 
determined. 

•        •        •        •        • 

(c)  Total  capital.  (1)  A  savings 
association's  total  capital  eqiials  the 
sum  of  its  core  capital  and 
supplementary  capital  (to  the  extent  that 
such  supplementwy  capital  does  not 
exceed  100%  of  its  core  capital). 

(2)  The  following  assets,  in  addition 
to  asaeU  required  to  be  deducted 
elsewhere  in  calculating  core  capital, 
are  deducted  from  aasets  for  purpoaea  of 
determining  total  capital: 

(i)  Reciprocal  holdings  of  depoaitory 
institution  capital  instruments; 
(U)  All  equity  inveatments;  and 
(ill)  That  portion  of  land  loans  and 
nonreaidential  construction  loaiu  in 
exoaaa  ot  80  percent  loan-to-vahia  ratio. 

(3)  For  the  purpoaea  of  any  risk-based 
capital  requirament  under  this  part,  a 
savings  association's  total  capital  equals 
the  amount  calculated  pursuant  to 
paragraphs  (cMD  and  (c)(2)  of  this 
section,  minus  the  amount  of  its  IRR 
component  as  calculated  pursuant  to 
§567.7  of  this  part. 

28.  Section  567.6  is  amended  by 
revising  paragraph  (aMlNiiiXD)  to  read 
as  follows: 


§867.8 


(■)•  ' 

(D*  ' 

(iU)* 


(D)  Qualifying  residential 
construction  loans  as  defined  in  §  567.1 
of  this  pert. 

29.  Section  567.9  is  amended  by: 

a.  in  paragraph  (cKl),  removing  the 

Ehrase  "§  567.1(m)",  and  by  addhig  in 
eu  thereof  the  phrase  "§  567.1"; 

b.  revising  paragraph  (cK3);  and 

c.  in  paragraph  (c)(4),  removing  the 
phrase  "§  567.1(1)".  and  by  adding  in 
lieu  thereof  the  phrase  "§567.1". 

The  revisions  read  as  follows: 

1 887 J   TangMecaplM.feqylraeMnL 

•  •        •        •        • 

(3)  If  a  savings  association  has  any 
investments  (both  debt  and  equity)  in 
one  or  more  subsidiary(ies)  engaged  aa 
of  April  12. 1989  and  continuing  to  be 
engi^ed  in  any  activity  that  would  not 
bll  within  the  scope  of  activities  in 
which  includable  subsidiaries  may 
engage,  it  must  deduct  such  investmenta 
from  asseU  and.  thus,  tangible  capital  in 
accordance  with  this  par^raph  (c)(3). 
The  savings  association  must  first 
deduct  &t>m  assets  and.  thus,  capital  the 
amount  by  which  any  inveatments  in 
such  a  subaidiaryfiea)  exceed  the 
amount  of  such  investments  held  by  the 
savings  aaaodation  as  of  April  12, 1989. 
Next,  the  savings  association  must 
deduct  from  assets  and.  thus,  tangible 
capital  the  lesser  of: 

(i)  The  savings  association's 
investments  in  and  extensions  of  credit 
to  the  subsidiary  as  of  April  12. 1989; 
or 

(ii)  The  savings  association's 
investmenta  in  and  extensions  of  credit 
to  the  subaidiary  on  the  date  as  of  which 
the  savings  association's  capital  is  being 
determined. 

•  •        •        •        • 

30.  Section  567.12  ia  ■ifmnkd  by 
revising  paragraph  (a)  and  the  laM 
sentence  of  paragraph  (b)  to  reed  as 
follows: 

§887.1t 

(a)  Scope.  Thia  section  prescribes  the 
maximiun  amount  of  qualifying 
intangible  asaeto.  as  defined  in  §  567.1 
of  this  part,  and  mortgage  servicing 
righta  that  savings  associations  may 
include  in  calculating  tangible  and  core 
capital. 

(b)  *  *  *  Intangible  asseta.  as  defined 
in  §567.1  of  this  pert  other  than 
purchased  credit  card  relationships  and 
core  deposit  intangibles  grandfathered 
by  paragraph  (g)(3)  of  this  section,  must 
be  deducted  in  computing  tangible  and 
core  capital. 


PAirr  575— MUTUAL  HOLDMQ 
COMPANIES 

31.  The  authority  citation  for  part  575 
continues  to  read  as  follows: 


12  V.S.C.  14«2,  1482a.  1463. 
1464. 1467a.  1828.  2901. 

1878.8    [Amendedl 

32.  Section  575.9  is  amended,  in  the 
last  sentence  of  paragraph  (a)(4),  by 
removing  the  phrase  "remaining 
paragraphs  of  section  11",  and  ^ 
adding  in  lieu  thereof  the  phrase 
"remaining  paragraphs  of  section  12". 

Dated:  nwcsmbsr  11. 1997. 

By  the  OfBca  of  Thrift  Supervision. 


Dinctor. 

[FR  Doc  97-32829  Piled  12-17-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
Feoafw  AvwHofi  Aflinlnwtrallofi 
14CFRPwtaS 


-10848;  AO87-a8-0q 


AlrworlMneae  Plrectlyee,  BrftMi 

'  (JeMrasm)  Modal  HS  74S 


Federal  Aviatioii 
Administratitm.  DOT. 
ACTION:  Fiiud  rule;  request  for 
commenta. 


This  amendment  adopto  a 
new  airworthinaas  directive  (AD), 
applicable  to  all  British  Aeroapece 
Oetstream)  Model  HS  748  series 
airplanea.  This  action  requires 
inflections  of  the  inspection  holes  in  all 
engine  'W  frame  socliet  fittings  to 
determine  if  certain  fiMteners  have  been 
installed,  or  if  the  inspection  holes  have 
been  reworked;  and  corrective  action,  if 
neceasary.  This  amendment  is  prompted 
by  isstiance  of  mandatory  continuing 
airwofthiness  information  by  a  fcneign 
civil  airworthinaas  authority.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  fatigue  cracking  at 
the  inspection  hole  locations,  due  to  the 
installation  of  certain  fasteners  or  hole 
enlargement,  which  could  result  in 
fiiiliue  of  the  engine  mount  structure 
and  consequent  separation  of  the  engine 
from  the  airplane. 

DATES:  ECEactive  January  2. 1998. 

The  incorporation  by  refarence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
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of  the  Federal  Register  as  of  January  2. 
1998. 

Commenta  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  20, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  jlules  Docket  No.  97-NM- 
222-AD.  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 

The  service  iiuormation  referenced  in 
this  AD  may  be  obtained  from  AI(R) 
American  Support.  Inc.,  13850  Mclearen 
Road,  Hemdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  MFORMATION  OOffTACT: 

International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1140. 

SUPn^MBITARY  MFORMATION:  The  Qvil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  all  British 
Aerospace  Qetatream)  Model  HS  748 
series  airplanes.  The  CAA  advises  that 
drive  screws  have  been  found  installed 
in  the  inspection  holes  of  engine  '  W 
frame  socket  fittings,  which  resulted  in 
fiitigue  cracks  at  tlm  inspection  holes.  In 
addition,  investigation  revealed  that,  in 
some  cases,  the  inspection  holes  had 
been  enlarged  beyond  the  original 
0.125-inch  diameter,  which  would 
reduce  the  structural  strength  of  the 
fittings.  Such  &tigue  cracking  at  the 
inspection  hole  locations,  if  not 
detected  and  corrected  in  a  timely       ' 
manner,  could  result  in  failure  of  the 
engine  moimt  structure  and  consequent 
separation  of  die  engine  from  the 
airplane. 

Explanation  of  Rdevant  Service 
Information 

British  Aerospace  (Jetstream)  has 
issued  Viscount  Preliminary  Technical 
Leaflet  (PTL)  No.  501,  Issue  2,  dated 
June  1. 1994.  including  Appendix  1, 
dated  January  1, 1994,  which  describes 
procedures  for  a  detailed  visual 
inspection  of  the  inspection  holes  in  all 
en^ne  "W'  frame  socket  fittings  to 
determine  if  drive  screws,  and/or  blind 
riveta  have  been  installed,  or  if  the 
original  0.125-inch  diameter  hole  size 
has  been  reworked.  The  PTL  also 
describes  procedures  for  reworidng  the 
inspection  holes  and/or  replacement  of 


the  'W'  frame  fitting,  if  necessary.  The 
CAA  classified  this  service  information 
as  mandatory  and  issued  British 
airworthiness  directive  002-09-94, 
dated  September  1994,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA's  Conclusiaae 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.19)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  producta  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Reqairementa  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  at 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  requires  accomplishment 
of  the  actions  specified  in  the  PTL 
described  previously,  except  as 
described  below. 

Differenoes  Between  TUa  AO  and  die 
Service  Information 

Operators  should  note  that,  unlike  the 
procedures  described  in  the  referenced 
PTL  and  the  British  airworthiness 
directive,  this  AD  will  not  permit 
further  flight  if  drive  screws,  blind 
riveta,  and/or  reworked  holes  are  found 
to  exist  at  the  inspection  hole  locations. 
The  FAA  has  determined  that,  due  to 
the  safety  implications  and 
consequences  associated  with  the 
installation  of  drive  screws,  blind  riveta, 
and/or  the  existence  of  reworked  holes 
at  the  inspection  hole  locatioiu, 
corrective  action  must  be  accomplished 
prior  to  further  flight 

Cost  Impact 

None  of  the  Jetatream  Model  HS  748 
series  airplanes  affected  by  this  action 
are  on  the  U.S.  Register.  All  airplanes 
included  in  the  applicability  of  this  rule 
ciurentiy  are  eperated  by  non-U.S. 
operators  under  foreign  registry; 
therefore,  they  are  not  dirmrtiy  affected 
by  this  AD  action.  However,  the  FAA 
considers  that  this  rule  is  necessary  to 
ensure  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 


subject  airplanes  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  13  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $60  per  work 
hour.  Based  on  thme  figures,  the  cost 
impact  of  this  AD  would  be  $780  per 
airplane. 

Determination  of  Rule's  Efiective  IMb 

Since  this  AD  action  does  not  aSact 
any  airplane  that  is  currentiy  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hneon  are 
uimecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Regieter. 

Commenta  Invited  . 

Although  this  action  is  in  die  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  aa  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  aigumenta 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  commenta  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
commenta  received.  Factual  information 
that  supporta  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether, 
additional  rulemaking  action  would  be 
needed. 

Commenta  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspecta  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  commenta 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  commenta, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  commenta 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Commenta  to 
Docket  Number  97-NM-222-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Regulatory  Impact 

The  regulationa  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Older  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  firom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  < 


LM  of  Snbtecta  in  14  CFR  Part  3t 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  referenoa. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  36— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathority:  49  U.S.C  10e(g).  40113. 44701. 

•aiLl3   (Amandadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


t7-M-08    ■rtUah  Awespate  tagtooal 
Aircraft  (Fotmerly  letstraam  Aircraft 
Limited.  Brltlsli  Aerospace  (Cominaicial 
Aircraft)  Limited  |:  Amendment  39- 
10248.  Docket  97-NM-222-AD. 


AopUcabiUty:  AU  Model  HS  748 1 

■irplanee.  certificsted  in  any  category. 

Nets  1:  This  AD  applies  to  aecli  airplane 
identified  in  tiie  preceding  applicability 
provision,  regardless  of  wImUmt  it  has  been 
otherwiM  modified,  altered,  or  repaired  in 
tlie  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  tliat  have  been  modified, 
altered,  or  repaired  so  tliat  the  performance 


of  ths  requirements  of  this  AD  is  affected,  the 
ownar/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
tlie  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addresaed  by 
tliis  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  iiuiicatad,  iinlast 
accomplished  previously. 

To  prevent  fatigue  cracldng  at  tba 
inspection  hole  locations,  due  to  tlis 
installation  of  drive  screws,  and/or  blind 
rivets,  or  hole  eolargement,  which  could 
result  in  failure  of  the  engine  mount  structure 
and  consequent  separation  of  the  iwt^nm  from 
tlie  airplane,  accomplish  the  following: 

(a)  Within  12  months  sfter  the  efliBctive 
date  of  this  AD,  perform  a  detailed  visual 
inspection  of  the  inspection  holes  in  all  of 
the  aft  engine  'W  ftiime  socket  fittings  to 
determine  if  drive  screws  and/or  blind  rivets 
have  been  installed,  and  to  determine  if  the 
inspection  holes  h^ye  been  rewotked.  in 
arrordance  with  PART  ONE  of  the 
Accomplishment  Instructions  of  British 
Aerospace  Qetstraam)  Viscount  Preliminary 
Technical  Leaflet  (PTL)  No.  501,  Issue  2, 
dated  June  1, 1994,  inchiding  Appendix  1. 
dated  January  1, 1994.  If  a  drive  screw  or 
Itlind  rivet  is  instaUsd.  or  if  any  inspection 
hole  has  been  reworked,  prior  to  further 
flight,  accomplish  iollow-oa  conective 
actions,  as  applicable,  in  aocordance  vrith 
PAKT  THREE  of  the  Accomplishment 
Instructions  of  the  PTL. 

(b)  At  the  next  engine  'W  frame  removal, 
or  within  24  oioatha  altar  the  efbctive  data 
of  this  AD,  whichever  occurs  first:  Perfonn  a 
detailed  visual  inspection  of  the  inspection 
holes  in  all  of  the  forward  engine  'W  frame 
soclwt  fittings  to  determine  if  drive  icre«irs 
and/or  blind  rivets  have  been  installed,  and 
to  determine  if  the  iiupection  holes  have 
been  reworked,  in  accordance  with  PART 
TWO  of  tlie  Accomplishment  Instructions  of 
British  Aerospace  Oetstream)  ViscouiU  PTL 
No.  501,  Issue  2,  dated  June  1, 1994, 
including  Appendix  1.  dated  January  1, 1994. 
If  a  drive  aoew  or  blind  rivet  is  installed,  or 
if  any  inspection  hole  has  been  rewoiked, 
prior  to  further  flight,  accomplish  foUow-on 
corrective  actions,  as  applicaibie,  in 
anrocdanre  with  PART  THREE  of  the 
Accomplishment  Instnictioru  of  the  PTL 

Note  2:  Accomplishment  of  the  inspections 
and/or  corrective  actitHis  in  accordance  with 
Jetstream  Sanrics  Bulletin  HS748-71-33, 
dated  September  2. 1994.  is  considered 
acceptable  for  showing  compliance  with  the 
raquiremants  of  paragraphs  (a)  and  (b)  of  this 
AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116.  FAA, 
Traruport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  International  Branch. 
ANM-lie. 

(d)  Special  flight  permits  may  be  issued  in 
accordanoe  with  sectioiu  21.197  and  21.199 
of  the  Federal  Aviation  Regulationa  (14  CFR 
21.197  and  21.199)  to  operate  the  ai^lane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  British  Aerospace  (JeUtream)  Viscount 
f»reiiminary  Technical  Leaflet  (PTX)  No.  501. 
Issue  2.  dated  June  1,  1994,  including 
Appendix  1,  dated  January  1, 1994.  This 
incorporation  by  refarence  was  spproved  by 
the  Director  of  the  Federal  Register  in 
accordance  Mrith  5  U.S.C.  552(a]  and  1  CFR 
part  51.  Copies  may  be  obtained  from  AI(R) 
American  Support.  Inc.  13850  Mclearen 
Road,  Hemdon,  Virginia  20171.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Dirsctorate,  1601  Lind  Avenue,  SW.,  Ronton. 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700,  Washington.  DQ 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  002-09-94, 
dated  September  1994. 

(f)  This  amendment  becoaaaa  sSactive  on 
Jannaiy  2. 10««. 

Issued  In  Ranton,  Washington,  on 
Decaaaber  9. 1997. 

John  J.  Hickay, 

Acting  hianagu.  Transport  Airpkuw 
Dir&cttymta,  Aircraft  Certification  Service. 
[FR  Doc.  97-32010  Filed  12-17-07;  8:45  am] 

coat  4tia-<s-u 


DEPARTMENT  OF  TRANSPORTATION 
Foooral  AviBlion  Admin  IstroUon 
14  CFR  Part  39 

[Dockal  No.  96-CE-61-AO; 
Amondwont  3S-102S1;  AD  97-28-08] 

RM21S0^AAft4 


AlrworthhMos  Dlroctlvos; 

Aircran  ^4N|MNMIun  MOOOM 

II20J,  and  lft20L  Alrplanos 

AOENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Mooney  Aircraft  Corporation 
(Mooney)  Models  M20F,  M20J,  and 
M20L  airplanes.  This  action  requires 
removing  the  fuel  cap  retaiiting  lanyard 
from  the  fiiel  filler  cap  assemblies.  A 
report  of  lost  engine  power  during  flight 
because  of  fiiel  starvation  prompted  the 
action.  The  investigation  revealed  that 
the  airplane  fuel  Qoat  became  trapped 
by  the  fuel  cap  retaining  lanyard, 
keeping  the  float  from  following  the  fiiel 
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level.  This  condition  caused  the  pilot  to 
get  a  false  fuel  quantity  reading.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  engine 
power  and  fuel  depletion  during  flight 
caused  by  a  false  fuel  gauge  reading. 

DATES:  Effective  January  20. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  January  20. 
1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  at 
Mooney  Aircraft  Corporation,  Louis 
Schreiner  Field,  Kerrville,  Texas,  78028. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA).  Central  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  96-CE-51-AD,  Room  1558,  601 
E.  12th  Street,  Kansas  Qty,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.. 
suite  700,  Washington,  DC. 

FOR  FURTHER  BIFORMATION  CONTACT:  Ms. 
Alma  Ramirez-Hodge,  Aerospace 
Engineer,  FAA,  Fort  Worth  Airplane 
Certification  Office,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76193- 
0150;  telephone  (817)  222-5147; 
facsimile  (817)  222-5960. 

SUPPLBCNTARY  aiFORMATIONl 

Events  Leadfaigto  the  laenance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Mooney  Models  M20F,  M20J, 
and  M20L  airplanes  was  published  in 
the  Federal  RagMer  on  March  26, 1997 
(62  FR  14359).  The  action  proposed  to  ' 
require  removing  the  lanyard  (nylon 
type  material)  from  the  fuel  cap 
assembly.  Accomplishment  of  the 
proposed  action  would  be  in  accordance 
with  Mooney  Aircraft  Bulletin  M20- 
259,  Issue  Date:  September  1, 1996. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the  one 
comment  received. 

The  commenter  was  opposed  to  the 
AD  based  on  the  premise  that  the  total 
cost  impact  to  the  U.S.  fleet  outweighs 
the  report  of  only  one  incident  The 
commenter  goes  on  to  say  that  if  the 
pilot  had  been  following  good  operating 
practices  by  doing  a  visual  check  of  the 
fuel  and  using  time  as  a  basis  for  fiiel 
consumption,  there  most  probably 
wouldn't  have  been  an  incident  to 
report.  The  commenter  thinks  the  AD  is 
not  justified  by  one  occurrence  of  a 
captured  fuel  cap  lanyard. 


The  FAA  disagrees.  The  FAA  believes 
that  one  incident,  in  some  cases,  does 
justify  the  issuance  of  an  AD.  When  the 
single  incident  indicates  that  there 
could  be  a  loss  of  engine  power  to  the 
affected  airplane  model,  the  justification 
for  the  AD  b  the  continued  safe  flight 
and  safe  landing  of  over  2,000  airplanes. 
The  total  cost  impact  per  airplane  is 
minimal,  $60  per  airplane,  when 
compared  to  the  damage  that  could  be 
done,  shotild  another  fuel  cap  lanyard 
become  trapped.  The  pilot  that 
experienced  a  loss  of  engine  power  in 
his/her  airplane  was  forttinate  to  have 
landed  safely  and  without  further 
incident  Therefore,  this  final  rule  will 
not  change  as  a  result  of  this  comment 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Coatlnqtact 

The  FAA  estimates  that  2,526 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  would  tak^ 
approximately  1  workhour  per  airplane 
to  accomplish  this  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  There  are  no  parts  to  include 
in  this  cost  estimate.  Based  on  these 
figures,  the  total  cost  impact  of  tiiis  AD 
on  U.S.  operators  is  estimated  to  be 
$151,560  or  $60  per  airplane.  The  FAA 
has  no  way  to  determine  how  many 
owners/operators  have  already 
accomplished  this  action,  and  assumes 
that  no  operator  has  accomplished  this 
action. 

Ragulatoiy  Impact 

The  regiUations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 


Regulatory  Policies  and^*rocedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  final 
evaluation  [Hepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  IDocket  at  the  location  provided 
under  the  caption  i 


List  of  Subtects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adopting  (H  uM  Ai— mMnt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  38-AIRWORHTINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follo%vs: 

Aatkority:  49  U.S.C  106(g),  40113, 44701. 
fSSilS    {Amended] 

2.  Sectitm  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  foUowrs: 


e7-3a-oa    MooBsjr  Aircraft  < 

Amendment  39-10251;  OockBt  No.  96- 

CE-51-AD. 
Applicability:  The  following  Models  and 
serial  numbered  airplanes,  certificated  in  any 
category. 


Models 

Serial  numbers 

M20F 

M20J 

M20L  

Al  sarialnumtwrs. 

24-0001  through  24-3381. 
26-0001  through  26-0041. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wtiethiBr  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfiDrmance  of  the 
lequirements  of  this  AD  is  afEscted,  tiie 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordaDce  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  50 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 
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To  prevent  Iom^  mgiiia  powrer  and  fuel 
d«pletioa  during  flight  cauaed  by  a  Um  fu«l 
gauoa  reading,  accompliah  th«  following: 

(a)  Ramova  the  lanvard  (nylon  type 
matarial)  from  the  left-hand  (LH)  and  right- 
hand  (RH)  fuel  filler  cap  aaaembly  in 
accordance  with  the  INSTRUCTIONS  Motion 
of  Mooney  Aircraft  Corporation  Service 
BuUatin  M20-2S9.  laaua  Date:  Septaogter  1. 
1906. 

(b)  Special  flight  parmiU  may  be  iaaued  in 
accordance  with  MCtiona  21.197  and  21.199 
of  the  Ptderal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airpkne  to 
■  location  where  the  requirementa  of  thia  AO 
can  be  accomplished. 

(c)  An  ahemative  method  of  compliance  or 
adjuatmant  of  the  compliance  time  that 
piooidea  an  equivalent  level  of  tafaty  may  be 
approved  by  the  Manager,  Fort  Worth 
Airplane  Certification  Office.  2601  Meacham 
Boulevard.  Fort  Worth.  Texas  76193-0150. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Iiupeclor. 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Fort  Worth  Airplane 
Cartification  Office. 


action:  Final  rule 


I  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  «rith  thia  AD,  if  any,  may  be 
obtained  horn  the  Fort  Worth  Airplane 
Certification  OfBca. 

(d)  Th*  ramoyal  laquired  by  thia  AD  shall 
ba  dona  in  accordance  with  Mooney  Aireraft 
Service  Bulletin  M20-259.  Issue  Date: 

'  1. 1996.  This  incorporation  by 
I  was  approved  by  the  Director  of  the 
Fedeial  Register  in  accordance  with  5  U.S.C 
SS2(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Mooney  Aircraft  Corporation. 
Louis  Sdireiner  Field.  Kenville.  Texas. 
7M28.  Copies  may  be  Inspected  at  the  FAA. 
Central  R^on.  Office  of  the  Racional 
Counsel.  Room  1558.  601  EL  12th  Street. 
Kanaaa  City.  Missouri,  or  at  the  Office  of  the 
Federal  Ragister.  800  North  Capitol  Straet, 
NW..  suite  700.  Waahington.  DC 

(e)  This  amendment  (39-10251)  becomes 
effective  on  January  20.  1998. 

Issued  in  Kansas  City.  Missouri,  on 
December  9,  1907. 

Mkhaal  Gall^hv. 

Mfimifar.  Slmoff  Aiipifane  Diiractorate.  Aircraft 

CBttifkxMon  Servicv. 

(FR  Doc.  97-32849  Filed  12-17-07;  8:45  ami 
I  OOH  4nft-14-U 


DePARTMENT  OF  TRANSPOfYTATION 
Fsderal  AvMion  AdministrBtlon 

14  CFR  Part  30 

IDodwl  Noi  f7-C6-4f-AO;  Aimndwm  St- 
10266:  A097-a»-11] 

f«N2120-AA64 

AlfworthineM  Dirocttvoa;  Th*  Now 
Piper  AkcfaR,  Inc.  Modolo  PA-^T. 
PA-81T1,  PA-31T2.  PA-31T3,  PA-42, 
PA-42-720.  and  PA-42-1000  Alrptanee 

AOBICV:  Federal  Aviation 
Administration.  DOT. 


SUMMANY:  This  amendment  adopts  a 
new  airworthinees  directive  (AO)  that 
applies  to  all  The  New  Piper  Aircraft. 
Inc.  (Piper)  Models  PA-31T.  PA-31T1, 
PA-31T2,  PA-31T3,  PA-42,  PA-42- 
720,  and  PA-42-1000  airplanes.  This 
AD  requires  amending  the  Limitations 
Section  of  the  airplane  flight  """""1 
( AFM)  to  prohibit  the  positioning  of  the 
power  levers  below  the  flight  idle  atop 
while  the  airplane  is  in  flight.  This  AFM 
amendment  will  include  a  statement  of 
consequences  if  the  limitation  is  not 
followed.  This  AD  restilts  from 
numerous  incidents  and  five 
documented  accidents  involving 
airplanes  equipped  with  turboprop 
engines  where  the  propeller  beta  was 
improperly  utilized  during  flight  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  airplane 
control  or  engine  overspeed  with 
consequent  loss  of  engine  power  caused 
by  the  power  levers  being  positioned 
below  the  flight  idle  stop  while  the 
airplane  is  in  flighL 
EFFECnvc  OATI:  January  28, 1998. 
AOOmSMB:  Information  related  to  this 
AD  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Gjunsel. 
Attention:  Rules  Docket  No.  97-CE-41- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  Qty,  Missouri  64106. 
TOM  FURTMDI OITOMIATION  CONTACT: 
Wa3me  A.  Shade,  Aerospace  Engineer, 
FAA,  Atlanta  Certification  Office.  1895 
Phoenix  Boulevard,  suite  450,  Atlanta, 
Georgia  30349;  telephone  (770)  703- 
6094;  facsimile  (770)  703-6007. 

suppuofKNTAinr  oiFomuTiON: 

Events  leading  to  the  Iswnenre  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Piper  Models  PA-31T,  PA- 
31T1,  PA-31T2.  PA-31T3,  PA-42.  PA- 
42-720,  and  PA-42-1000  airplanes  was 
published  in  the  Federal  »«g*««iT  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  )uly  24. 1997  (62  FR  39703). 

The  NPRM  proposed  to  require 
amending  the  Limitations  Section  of  the 
AFM  to  prohibit  the  positioning  of  the 
power  levers  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  includ^ 
a  statement  of  consequences  if  the 
limitation  is  not  followed.  This  AFM 
amendment  shall  consist  of  the 
following  language: 

Positioning  of  power  lavan  below  the 
flight  idle  stop  while  the  airplane  ia  in  flight 
ia  prohibited.  Such  positioning  could  lead  to 
loss  of  airplane  control  or  may  result  in  an 


overspeed  condition  and  conaequent  loaa  of 
engine  power. 

The  NPRM  was  the  residt  of 
numerous  incidents  and  five 
documented  accidents  involving 
airplanes  equipped  with  turboprop 
engines  where  the  propeller  beta  was 
improperly  utilized  during  flight. 

Interested  persons  haveoeen  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the  one 
comment  received  on  the  NPRM.  No 
comments  ware  received  regarding  the 
FAA's  detennination  of  the  cost  to  the 
public 

Comment  DispoaitioB 

The  commenter  states  that  the 
applicability  sUtement  of  the  NPRM  is 
unclear.  The  commenter  explains  that 
the  NPRM  references  Models  PA-42, 
PA-42-720.  and  PA-42-1000  airplanes. 
No  lefBrence  is  made  to  Model  PA-42~ 
720R  airplanes.  The  commenter 
explains  that  since  common  practice  is 
for  the  FAA  to  refer  to  groups  of  ainxaft 
as  a  "series",  a  reasonable  inference 
woidd  be  that  the  Model  PA-42-720R 
airplanes  should  be  included  in  the 
applicability  of  the  NPRM.  On  the  other 
hand,  the  Model  PA-42-720R  airplanaa 
are  covered  by  another  type  certificate 
than  the  models  referenced  in  the 
NPRM  so  one  cotdd  also  infer  that  the 
Model  PA-42-720R  airplanes  should 
not  be  included.  The  commenter  asks 
for  clarification  on  this  issue  and 
requests  that  the  FAA  not  make  such 
obviotu  differing  inferences. 

The  FAA  concurs  that  the  NPRM 
references  Models  PA-42,  PA-42-720. 
and  PA-42-1000  airplanes,  and  that  no 
rafefence  is  made  to  Model  PA-42-720R 
airplanes.  The  FAA  also  concurs  that 
referencing  the  tenn  "series"  in  the 
Applicability  section  of  an  AD  could 
cause  confusion.  The  FAA  is  ""Hi^g  « 
conscious  effort  to  list  all  affected 
models  in  the  Applicability  section  of 
all  AO's,  as  was  done  in  the  NPRM.  llie 
tenn  series  in  the  Applicability  section 
puts  the  biuden  of  interpreting  which 
airplanes  are  affected  on  the  owners/ 
operators.  The  term  "series"  is 
acceptable  when  referring  to  a  large 
number  of  airplane  models  in  the 
narrative  of  the  preamble  of  the  AD.  In 
this  NPRM.  the  FAA's  intent  was  to  not 
include  the  Model  PA-42-720R 
airplanes.  All  affected  models  are  listed 
in  the  Applicability  section.  No  changes 
to  the  final  rule  have  been  made  as  a 
result  of  this  comment 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
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determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Compliance  Time  of  This  AD 

The  FAA  has  determined  that  the 
compliance  time  of  this  AD  should  be 
specified  in  calendar  time  instead  of 
houra  time-in-service.  While  the 
condition  addressed  by  this  AD  is 
unsafe  while  the  airplane  is  in  flight,  the 
condition  is  not  a  result  of  repetitive 
airplane  operation;  the  potential  of  the 
imsafe  condition  occurring  is  the  same 
on  the  first  flight  as  it  is  for  subsequent 
flights.  The  compliance  time  of  "30  days 
after  the  effective  date  of  this  AD"  will 
not  inadvertenUy  ground  airplanes  and 
would  assure  that  all  owners/operators 
of  the  affected  airplanes  accomplish  this 
AD  in  a  reasonable  time  period. 

Coat  Impact 

The  FAA  estimates  that  607  airplanes 
in  the  U.S.  registry  will  be  aSectml  by 
this  AD,  that  it  will  take  approximately 
1  workhour  per  airplane  to  incorporate 
the  required  AFM  amendment,  and  that 
the  average  labor  rate  is  approximately 
$60  an  hour.  Since  an  owner/operator 
who  holds  at  leest  a  private  pilot's 
certificate  can  accomplish  this  AD.  as 
authorized  by  sections  43.7  and  43.9  of 
the  Federal  Aviation  Regulations  (14 
CFR  43.7  and  43.9).  the  only  cost  impact 
upon  the  ptd>lic  is  the  time  it  will  take 
the  affected  airplane  owner/operatora  to 
amend  the  AFM. 

■egttlatiwy  '— p*«-* 

The  regulatioiu  adopted  hwein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  pOwer  and 
responsibilities  among  the  various 
levels  of  government.  "Hierefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fisdwalism 
implications  to  warrant  die  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  tuider  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impfuit.  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatoiy 


Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rides  Docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  i 


List  of  Sidijects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  die  AmendiBeiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  39)  as  folloMrs: 

PART  9»-AIR\MORTHINE8S 
DIRECnVES 

1.  The  audiority  citation  for  part  39 
continues  to  reed  as  follows: 

Aathorily:  49  U.S.C  106(g),  40113, 44701. 

§30.18    (Amende^l 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

07-20-12    TW  New  Piper  Aircrall.  be- 
Amendment  39-10255;  Docket  No.  97- 
CE-39-AD. 

AppUcabaUy:  Models  PA-31T,  PA-31T1, 
PA-31T2,  PA-31T3.  PA-42,  PA-42-720,  and 
PA-42-1000  aiiplanea,  all  serial  numbers, 
certificated  in  any  cataguy. 

Nate  1:  Thia  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  legardlesa  of  wdwther  it  has  been 
modified,  altered,  or  repaired  in  the  area 
aubject  to  the  requirementa  of  thia  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirementa  of  thia  AD  ia  affected,  the 
owner/opeiator  muat  request  approval  for  an 
alternative  metfHxl  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AO. 
The  request  ahould  include  an  aaaeeament  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
thia  AD;  and.  if  the  unaafa  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  addiesa  it. 

Compliance:  Required  within  the  next  30 
daya  after  the  effective  date  of  thia  AD,  unleaa 
already  acconqiUshad. 

To  prevent  loss  of  airplane  omtrol  or 
engine  oveiapeod  with  consequent  loea  oi 
engine  power  caused  by  the  powsr  levers 
being  positioaad  below  the  flight  idle  atop 
while  the  airplane  ia  in  flight  accompliah  the 
following: 

(a)  Amend  the  Limitationa  Section  of  the 
airplane  flight  manual  (AFM)  by  inaerting  the 
foUowring  language: 

"Positioning  of  power  levera  below  the 
flight  idle  atop  while  in  flight  ia  prohibited. 
Such  poaitioning  could  lead  to  losa  of 
airplane  control  or  may  reault  in  an  engine 
ovenpaed  condition  and  conaequent  losa  of 
engine  po«ver." 


(b)  Thia  action  may  be  accomplished  by 
incorporating  a  copy  of  this  AD  into  the 
Limitations  Section  of  the  AFM. 

(c)  Amending  the  AFM.  aa  required  by  thia 
AD,  may  be  performed  by  the  owmer/operator 
holding  at  leaat  a  private  pilot  certificate  aa 
authorized  by  section  43.7  of  the  Federal 
Aviation  Regulationa  (14  CFR  43.7),  and  must 
be  entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
Regulationa  (14  CFR  43.9). 

(d)  Special  flight  permita  may  be  iaaued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulationa  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  when  the  requirements  of  tiiis  AD 
can  be  aooompliahed. 

(e)  An  alternative  method  of  compliance  or 
adjuatment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  ba 
approved  by  the  Manager.  Atlanta  Aircraft 
Certification  Office  (AGO).  Can^wa  Buildi^ 
1701  Columbia  Avenue,  aoite  2-160,  Collage 
Park,  Georgia  30337-274S.  The  requeet  ahaU 
be  forwarded  tltrough  an  appropriate  FAA 
Maintenance  Inapector,  who  may  add 
comments  and  then  sand  it  to  thie  Manaaar. 
AtlanU  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(f)  Infonnatian  related  to  thia  AD  mmj  be 
examined  at  the  FAA,  Central  Region,  OCBoa 
of  die  Ragioaal  CounseL  Room  1558. 601  E. 
12th  Street  KanaM  Ckty.  Misaouii  64106. 

(g)  This  amendment  (39-10255)  beoooaea 
eSiactive  on  January  28, 1990. 

Iaaued  in  iCanaaa  Qty.  Miaaouri.  on 
Deconber  10, 1997. 
Michael  Gall^ar. 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
(FR  Doc  97-32991  FUed  12-17-07;  8:45  amj 
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DEPARTMBIT  OF  TRANSPORTATION 
Fodoral  AvtaUon  Atfcninistrallon 
14  CFR  Part  30 


{Doekol  No.  97-CE-40-AO: 
10257;  AOf7-ai-14 

nM2120-AAM 


AinvorthinoM  OlroctivM;  MAULE 
Modolo  MX-7-420  and  MXT-7-420 
Alrplanoo  and  Modolo  M-7— 23S  and 


TVpo  Cartfflcalo  (STC)  8A2e6180 

AQENCr:  Federal  Aviation 
Administr^on.  DOT. 

ACTKM:  Final  nUe. 

SUMMARY:  This  amendment  adopti  a 
new  airworthiness  directive  (ADJ  that 
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applies  to  all  MAULE  Models  MX-7- 
420  and  MXT-7-420  airplanes,  and  all 
Models  M-7-235  and  M-7-235A 
airplanes  that  are  modified  in 
accordance  with  Maule  STC  SA2661SO, 
which  incorporates  a  certain  gas  turbine 
•ngine.  certain  amphibious  floats,  and 
certain  propellers.  This  AD  requires 
amending  the  Limitations  Section  of  the 
airplane  flight  manual  (AFM)  to  prohibit 
the  positioning  of  the  power  levers 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight  This  AFM 
amendment  will  include  a  statement  of 
consequences  if  the  limitation  is  not 
followed.  This  AO  results  from 
numerous  incidents  and  five 
documented  accidents  involving 
airplanes  equipped  with  turboprop 
engines  where  the  propeller  Ixrta  was 
improperly  utiliaed  during  fli^t  The 
actions  spedfiad  by  this  AO  are 
intended  to  prevent  loss  of  airplane 
control  or  engine  overspeed  with 
consequent  loss  of  engine  power  caused 
by  the  power  levers  being  positioned 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight. 
VPttllM  DATE:  January  28, 1S08. 
AMMMtn:  Information  related  to  this 
AD  may  be  examined  at  the  Federal 
Aviation  Admlnistiation  (FAA),  Central 
Ragion.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  97-CE-40- 
AD.  Room  1558.  801  E.  12th  Street. 
Kansas  City.  Missouri  64106. 
TOR  TORTMBI  WTOWMATIOW  OOirr  ACT: 
Wayne  A.  Shade,  Aerospace  Engineer, 
FAA.  Atlanta  Certification  OCBce.  IMS 
Phoenix  Boulevard,  suite  450.  Atlanta, 
Geotgia  30349;  telephone  (770)  703- 
6094;  fiKSimile  (770)  703-6097. 

AMY 


afTlriB 
AD 

A  proposal  to  amend  part  39  of  the 
Fedaral  Aviatloo  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  wrould 
apply  to  all  MAULE  Modeb  MXT-7- 
420  aiMUfX-7-420  airplanes  and  all 
Models  M-7-235  and  M-7-235A 
airplanes  that  are  modified  in 
accordance  with  STC  SA2661SO  was 
published  in  the  Fedaral  Wa^f^ttt  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  ^lly  24,  1997  (62  FR  39789). 

The  NPRM  proposed  to  require 
amending  the  Limitations  Section  of  the 
AFM  to  prohibit  the  poeitiooiiui  of  the 
power  Wvars  below  the  flight  i£e  stop 
while  the  airplane  is  in  flight.  Including 
a  statement  of  consequences  if  the 
limitation  is  not  followed.  This  AFM 
amendment  shall  consist  of  the 
following 


is  prohibitBcL  Such  poaitioning  could  Ised  to 
lou  of  sirpUiM  control  or  may  rssult  in  an 
ovanpead  condition  and  consequent  loss  of 
angina  power. 

The  NPRM  wras  the  result  of 
niunerous  incidents  and  five 
documented  accidents  involving 
airplanes  equipped  with  turboprop 
engines  where  the  propeller  beta  was 
improperly  utilized  durina  flight 

Interested  persons  havebeen  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determinatioii 

After  careful  review  of  all  available 
information  related  to  the  subject 
praaented  above,  the  FAA  has 
dalHmined  that  air  safety  and  the 
public  interest  reqxiire  the  adoption  of 
the  nile  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
detennined  that  theee  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additifmal  burden 
upon  the  public  than  was  already 
propoeed. 


CompUanca 


AD 


The  FAA  has  determined  that  the 
compliance  time  of  this  AD  should  be 
specified  in  r»\amAmr  time  instead  of 
hJours  time-in-service.  While  the 
condition  addressed  by  this  AO  is 
unsaiiB  while  the  airplane  is  in  flight,  the 
conditioD  is  not  a  result  of  repetitive 
airplane  operation;  the  potential  of  the 
unaafa  condition  occurring  is  the  same 
on  the  first  fli^t  as  it  is  far  subsequent 
flights.  The  compliance  time  of  "30  days 
alter  the  eflective  dete  of  this  AD"  %vill 
not  inadvertentiy  ground  airplanes  and 
would  aasun  that  all  ownara/operatars 
of  the  afiected  airplanes  aocompliah  »Kia 
AO  in  a  reasonable  time  period. 


The  FAA  estimates  that  3  alrplanaa  in 
the  U.S.  tegistry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 
woikhour  per  airplane  to  incorporate 
the  required  AFM  amendment,  and  that 
the  average  labor  rate  is  approximately 
S60  an  hour.  Since  an  ownat/operator 
who  holds  at  leest  a  private  pilot's 
certificate  can  accomplish  this  AO,  as 
authorized  by  sections  43.7  and  43.9  of 
th«  Fadani  Aviation  Regulations  (14 
CFR  43.7  and  43.9),  the  only  cost  impact 
upon  the  public  is  the  time  it  will  take 
the  aftsctad  airplane  owner/operators  to 
amend  the  AFM. 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  %vith  Executive  Order  12612, 
it  is  determined  that  this  final  rule  doee 
not  have  sufBcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  tmder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1079);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  nagative,  on  a 
substantial  number  of  small  entities 
under  die  criteria  of  the  R^ulatory 
Flexibility  Act  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  by  contacting  tha 
Rules  Docket  at  the  location  provided 
under  the  caption , 


Usl  of  Sobfacts  in  14  CFR  Part  W 

Air  tranaportatiaa.  Ainaafl.  Aviation 
safety,  Safciy. 


Accordingly,  purmant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  mmmnA^  put  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PARTW    AinWOWTMINESS 
DIRECTIVES 

1.  The  authority  dt^ion  for  part  39 
continues  to  read  as  Callows: 

^■theillj.  49  U.S.C  UMd).  40113. 44701. 

•mis   (AmsfMts4 

2.  Section  39.13  is  Mnended  by 
adding  a  new  airworthiness  dirsctive 
(AD)  torsades  follows: 


Positioning  of  power  Iwots  bslow  th« 
Oifhl  idle  stop  while  tha  airplane  is  in  fUght 


The  regulations  adopted  herein  will 
not  have  substantial  direct  efiscts  on  the 


-14    Meeir  AteendmsBt  3«-l02S7: 
Docket  No.  •7-CE-MV-AO. 

^optiooMtty:  Ths  foUowii^  airplaae 
modals,  cactificatad  in  any  catapoiy. 

—Models  MXT-7-420  and  MX-7-420 
aiipianss.  all  serial  uambtm  and 
Modaii  M-7-23S  and  M-7-23SA 
aiiplanas.  all  serial  nnmbsfs.  that  aie 
modiftad  in  acoordanoa  with  Maule 
Supplemantal  Type  Csrtificata  (STC) 

SA2eeisa 

Neli  1:  Maule  STC  SA28eiSO  inchidas  dw 
proceduras  fcr  tncorpotating  the  following 
itaoM  on  tha  Mania  Models  M-7-235  and  M- 
7-2asA  aiiplanas: 

— An  Allisoo  2SO-B17C  gM  traUne  anglos: 
— Sdo  Modal  797-2S00  amphibious  floats: 
and 
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— Hartzril  Modal  HC-B3TF-7A/T10173-11R 
or  HC-B3TF-7A/T10173F-11R  propellers. 

Mala  2:  This  AD  applies  to  each  airplane 
identified  in  tha  preceding  applicability 
provision,  regsnuaas  of  wneowr  it  has  been 
modified,  altered,  w  lepaiied  in  the  area 
subject  to  the  lequirements  of  tliis  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  paifennanoe  of  the 
raquhements  of  this  AD  is  afEsctad,  the 
owner/operator  must  request  approval  for  an 
aheniative  method  of  compHanne  in 
aooordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
dw  effsct  of  the  modificatioQ,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
thli  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  ections  to  address  it 

CompliancB:  Required  within  the  next  30 
days  after  the  eSsctive  date  of  this  AD.  unless 
alieedy  accomplished. 

To  prevent  loss  of  airplane  control  or 
engine  overspeed  with  consequent  loss  of 
engine  power  ceused  by  tlie  power  levers 
being  positioned  below  the  iUght  idle  stop 
wiiile  tiie  airplane  is  in  flight  accomplish  tlie 
foUovring: 

(a)  Amend  dw  Limitations  Secdon  of  the 
aiiplane  flight  manual  (AFM)  by  inserting  the 
following  laeguage: 

"Positioning  of  power  levers  below  die 
flight  idle  stop  vdiile  in  flight  is  prohibited. 
Such  positioning  could  leed  to  loss  of 
airplane  control  or  may  result  in  an  engine 
overspeed  condition  and  consequent  loin  of 
angfaM  potver." 

(blThia  ection  may  be  accomplished  by 
incoffponting  a  copy  erf  this  AD  into  tlw 
limitatioas  Section  of  the  AFM. 

(c)  Amending  the  AFM.  as  required  by  this 
AD,  may  be  performed  by  the  o«imer/operator 
holding  at  leest  a  private  pilot  certificate  as 
authcNriaedby  section  43.7  of  the  Federal 
Aviation  Hsgulations  (14  CFR  43.7),  and  must 
be  entered  into  the  ainaaft  leoords  showing 
compliance  with  this  AD  in  accordance  «rith 
section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 

(d)  Special  flight  permits  may  be  issued  in 
eccofdanoe  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  aocompUsbed. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Atlanta  Aircraft 
Certification  Offlce  (AGO).  Campus  Building, 
1701  Columbia  Avenue,  suite  2-160,  College 
Paric  Georgia  30337-2748.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  AGO. 

Note  3:  faifomiation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(f)  Information  related  to  this  AD  may  be 
examined  at  tha  FAA,  Central  Ragion,  OfBce 
of  the  Regfonal  Counsel,  Room  1558. 601  E. 
12tfa  Street.  Kansas  Qty.  Missouri  64106. 

(g)  This  amendment  (39-10257)  I 
effective  on  January  28, 1998. 


Issued  in  Kansas  Qty,  Missouri,  on 
December  10, 1997. 
MkheelGeO^her, 

Managar,  Small  AhjJaneDinctorata.Aucn^ 
Certification  Service. 

(FR  Do&  97-32090  Filed  12-17-97;  8:45  am) 
I  OOOK  4ei»-l>4l 


DEPARTMENT  OF  TRANSPORTATION 

rvimi  MVMIIOfl  MUIIII NWI  flUUil 

i4«FRPartS6 

[Dockst  No.  f7  CE  88  AD;  Amandmanl  38- 
10S88;AO87-«-iq 

RM81S8-^AA84 


llOPIand 

r:  Federal  Aviation 
Adndnistntion.  DOT. 
action:  Final  rule. 


110P2 


r:  This  amendment  adopts  a 
new  airworthiness  directive  (AO)  that 
applies  to  all  Empresa  Brasilein  de 
Aeronautica  S.A.  (EMBRAER)  Models 
EMB-llOPl  and  EMB-110P2  airplanes. 
This  AD  requires  amending  the 
Limitations  Section  of  the  airplane  flight 
manual  (AFM)  to  prohibit  the 
positioning  of  the  power  levers  below 
the  flight  idle  stop  while  the  airplane  is 
in  flight.  This  AFM  amendment  will 
incli^  a  statement  of  consequences  if 
the  limitation  is  not  followed.  This  AD 
results  finm  numerous  incidents  and 
five  docximented  accidents  involving 
airplanes  equipped  with  turboprop 
engines  where  me  propeller  beta  was 
improperly  utilized  diuing  flight  The 
actions  specified  by  this  AD  are 
intended  to  prevent  increased  propeller 
drag  beyond  the  certificated  limits 
cauised  by  the  power  levers  being 
positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  which 
could  result  in  loss  of  airplane  control 
or  engine  overspeed  with  consequent 
loss  of  engine  power. 
EFFECTIVE  DATE:  January  28, 1998. 
ADDRESSES:  Information  related  to  this 
AO  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA).  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  g7-CE-39- 
AD,  Room  1558, 601  E.  12th  Street. 
Kansas  City,  Missouri  64106. 

FOR  FURTHER  WTOWIATIOM  CONTACT: 
Wayne  A.  Shade,  Aerospace  Engineer. 
FAA,  Atlanta  Certification  Office,  1895 
Phoenix  Boulevard,  suite  450,  Atlanta, 
Georgia  30349;  telephone  (770)  703- 
6094;  facsimile  (770)  70a-6097. 


Events  Leading  to  the  Issnaaoe  of  This 
AD 

A  pn^xwal  to  amend  part  30  of  the 
Federal  Aviation  R^ulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  EMBRAER  Models  EMB-Iion 
and  EMB-110P2  airplanes  was 
published  in  the  Federal  Ragislsr  as  a 
notice  of  proposed  nilemaking  (NPRM) 
on  July  24, 1997  (62  FR  39791). 

The  NPRM  proposed  to  requiie 
amending  the  Limitations  Section  of  the 
AFM  to  prohiUt  the  positioning  of  die 
power  levers  below  tiie  flight  idle  stop 
while  the  airplane  is  in  flight,  inr.luding 
a  statement  of  consequences  if  the 
limiUtion  is  not  followed.  This  AFM 
amendment  shall  consist  of  the 
following  language: 

Positfoning  of  power  levers  below  dw 
fli^  idle  stop  whife  the  airplane  is  hi  flight 
is  pndilbited.  Such  positioning  may  result  in 
luLiuaeed  nropriier  drag  beyond  the 
certificated  limits. 

The  NPRM  was  the  result  of 
numerous  incidents  and  five 
documented  accidents  involving 
airplanes  equipped  with  turboprop 
engines  where  the  propeller  beta  was 
improperly  utilized  during  fli^t. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
malring  of  this  amendment  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  pubUc. 

The  FAA's  Detarasination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  coirections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  viras  already 
proposed. 

Conqtliance  Time  of  This  AD 

The  FAA  has  determined  diet  the 
compliance  time  of  this  AD  should  be 
specified  in  calendar  time  instead  of 
hours  time-in-service.  While  the 
condition  addressed  by  this  AD  is 
unsafe  while  the  airplane  is  in  flight,  the 
condition  is  not  a  result  of  repetitive 
airplane  operation;  the  potential  of  the 
unsafe  condition  occurring  is  the  same 
on  the  first  flight  as  it  is  for  subsequent 
flints.  The  compliance  time  of  "30  days 
after  the  effective  date  of  this  AD"  Mrill 
not  inadvertentiy  ground  airplanes  and 
would  assure  that  all  owners/operators 
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of  the  affected  airplanes  accomplish  this 
AO  In  a  reasonable  time  period. 

CoetlmiMct 

The  FAA  estimates  that  54  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AO.  that  it  will  take  approximately 
1  workhour  per  airplane  to  incorporate 
the  required  AFM  amendment,  and  that 
the  average  labor  rate  is  approximately 
S60  an  hour.  Since  an  owner/operator 
who  holds  at  least  a  private  pilot's 
certificate  can  accomplish  this  AO.  a* 
authorized  by  sections  43.7  and  43.9  of 
the  Federal  Aviation  Regulations  (14 
CFR  43.7  and  43.9).  the  only  coet  impact 
upon  the  public  is  the  time  it  will  take 
the  affected  airplane  owner/operators  to 
amend  the  AFM. 

Regulatory  bapact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
aooofdance  with  Executive  Order  12612. 
It  la  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
fanpUcatioDS  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
ceitiiy  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  1286e;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
Impact,  positive  (a  negative,  on  a 
substantial  number  of  small  entitiea 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  i 


Uat  of  Sabfads  in  14  C7K  Part  M 

Air  transportation.  Aircraft.  Aviation 
aofrty.  Safsty. 


AdoptiMi  aftke . 

Accordingly,  pursuant  to  the 
authority  delated  to  me  by  the 
Administtator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

FART  3»-AIRWOfm«NE8S 
DUIECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  fidUows: 

Aelharitjr:  49  U.S.C  10e(g).  40113. 44701. 


f  39.13    (Amsndadl 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AO)  to  read  as  follows: 


■7- 


M-13    Biapnsa  9raeiMni  Ds 
AmnummUca  SJL:  AnwndoMnt  39- 
10256:  Docket  No.  97-CE-39-AD. 


Applicability:  Model*  EMB-llOPl  and 
EMB-1 10P2  airplanes,  all  Mtial  numben, 
certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wbedwr  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  tile  requirements  of  this  AO.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  tlie 
requirements  of  this  AO  is  affected,  tiie 
owner/operator  must  request  approval  Cor  an 
alternative  method  of  compiiaqpe  in 
accordance  with  paragraph  (a)  of  this  AO. 
The  request  sliDuid  include  an  assessment  of 
tlw  effect  of  tlie  modifkatioa,  alteration,  or 
repair  on  the  unsafe  condition  addresaed  by 
tliis  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  siiould  include 
specific  pBopcieed  actions  to  addraae  it 

Compliance:  Required  within  tlw  next  30 
days  after  the  effective  date  of  this  AD,  nnlees 
already  acconpliahed. 

To  prevent  liiiiaaasJ  prapeller  drag 
beyond  the  certificated  limits  cauaed  by  the 
power  levers  being  positioned  below  the 
flight  idle  stop  while  the  airplane  is  in  flight, 
wttich  could  result  in  loss  of  airplaiw  control 
or  aogias  mei  speed  with  conaeqtient  loas  of 
engine  povrer.  accomplish  the  foHowing: 

(a)  Amend  the  Umitatians  Section  of  the 
airplaiw  flight  manual  (AFM)  by  inserting  the 
fallowing  language 

"Poeitioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  poeitiooing  may  result  in 
'  drag  beyond  the 


(b)  This  action  may  be  accomplished  by 
incorporating  a  copy  of  tliis  AD  into  the 
Limitatioas  Section  of  tlw  AFM. 

(c)  Amending  the  AFM.  as  required  by  this 
AD,  oiay  be  pesfcaBied  by  the  owner/operator 
holding  at  leesl  s  private  pilot  certificate  as 
authoriaad  by  sectioa  43.7  of  the  Federal 
Aviation  Rsgulatians  (14  CFR  43.7).  and  must 
be  entered  into  the  aircraft  lecords  showing 
complianoe  «rith  this  AD  in  accordance  with 
section  43.9  of  the  Fedaral  Aviation 
Regulations  (14  CFR  43.9). 

W  Special  flight  pecmiu  may  be  issued  in 
enrnrrtanre  with  aectioiu  21.197  and  21.199 
of  the  Fedaral  Aviation  Regulatioiu  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  locaticm  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
ad)ustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office  (ACO).  Campus  Building, 
1701  Columbia  Avenue,  suite  2-160,  College 
Park.  Georgia  30337-2748.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  1 
AtlanU  ACO. 


Note  X:  Information  concerning  the 
existence  of  approved  alternative  aaethoda  of 
compliance  with  this  AO.  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(f)  faifbrmation  related  to  this  AD  may  be 
examined  at  the  FAA.  Central  Region,  OfRce 
of  the  Regional  Qiunsel,  Room  1558. 601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

(g)  This  amendment  (39-10256)  becomes 
efiiactive  on  )anuary  2S.  1998. 

Issued  in  Kansas  City.  Nfissouri,  on 
December  10, 1997. 

Michael  Gaucher. 

Manager.  Small  Airplane  Directotata.  Atxcnft 
Ceitificationfiervice. 

[FR  Doc.  97-32995  Filed  12-17-97;  8:45  am) 
:4Me-is-u 


DEPARTMENT  OF  TRANSPORTATION 

Oflkjo  of  tho  89cral9fy 

14CFRPwt286 
[Deekal  Ha  OCT-gr-aoST] 


R9«»10B-ACC7 


AOBICY:  Office  of  the  Secretary.  DOT. 
action:  Final  rule. 


The  Department  is  adopting  a 
rule  which  amends  its  rules  governing 
airline  computer  raservations  systems 
(C3<Sa)  (14  CFR  part  255)  hy  riiangtng 
their  expiration  date  from  December  31, 
1997.  to  March  31. 1999.  This 
amendment  will  keep  the  rules  from 
terminating  on  December  31, 1997.  and 
wrill  therriiy  cause  those  rules  to  remain 
in  efbct  while  the  Department  carriea 
out  its  reexamination  of  the  need  for 
CRS  regulations.  The  Department 
believes  that  the  current  rules  should  be 
maintained  during  that  reexamination 
because  they  appear  to  be  necessary  for 
promoting  ^llne  competition  and 
helping  to  ensure  that  consumers  and 
travel  agents  can  obtain  complete  and 
accurate  informatian  on  airline  services. 
DATE9:  This  rule  is  effective  aa 
Oecembw31.1997. 
FOfI  RIRTHER  WTOnUiVtCm  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel,  400  Seventh  St.  SW.. 
Washington,  DC  20590.  (202)  366--«731. 
9UPPLEMENTAftV  9VORMATI0N:  When  the 
Department  adopted  its  rules  governing 
CRS  operations.  14  CFR  part  255.  in 
1992.  it  included  a  sunset  date  for  the 
rules  to  ensure  that  the  need  for  the 
rules  and  their  efiisctiveness  would  be 
reexamined  within  several  years.  The 
sunset  date  is  December  31, 1997. 14 
CFR  255.12.  We  have  begun  the  process 
of  reexamining  the  rules  but  cannot 
complete  that  task  by  the  rules'  current 
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sunset  date.  We  therefore  proposed  to 
change  the  sunset  date  to  March  31. 
1999. 62  FR  59313,  November  3, 1997. 
We  gave  interested  persons  an 
opportunity  to  comment  on  our 
proposal,  but  no  one  except  America 
West  Airlines  submitted  comments. 
America  West  supports  the  proposal. 
We  have  determined  to  adopt  our 
proposed  rule. 

Background 

As  we  explained  in  the  notice  of 
proposed  rulemaking,  in  our  last  major 
CRS  rulemaking,  and  in  recent  CRS 
proceedings.  CRS  regulations  are 
necessary  to  protect  airline  competition 
and  ensure  that  consumers  can  obtain 
accurate  and  complete  information  on 
airline  services.  See,  e.g.,  57  FR  43780. 
43783-43787.  September  22. 1992.  CRSs 
have  become  essential  for  the  maiketing 
of  airline  services,  and  mari:et  forces  do 
not  discipline  the  price  and  quality  of 
sovice  offered  airlines  by  the  systrans. 
Furthermore,  the  s]rstems  operating  in 
the  United  States  are  each  entirely  or 
predominantly  owned  by  one  or  more 
airlines  or  airline  affiliates.  Without 
regulations,  a  system's  owners  could  use 
it  to  unreasonably  prejudice  the 
competitive  position  of  other  airlines  or 
to  provide  ndsleading  or  inaccurate 
information  to  travel  agents  and  their 
customers.  62  FR  59315,  November  3. 
1997. 

When  we  last  reexamined  the  CRS 
rules,  we  reedopted  them  with  changes 
dealpied  to  promote  airiine  and  CRS 
competition.  57  FR  43780,  September 
22, 1992.  Our  rules  included  a  sunset 
date,  December  31, 1997,  to  ensure  that 
we  would  reexamine  them  after  several 
yean.  14  CFR  255.12;  57  FR  at  43829- 
43830,  September  22, 1992. 

We  have  begun  the  process  of 
reexamining  our  rules  by  publishing  an 
advance  notice  of  proposed  rulemaking 
asking  interested  persons  to  comment 
on  whether  we  should  readopt  the  rules 
and,  if  so,  whether  changes  are  needed. 
62  FR  47606,  September  10, 1997.  At 
the  request  of  some  parties,  we  gave  the 
parties  more  time  for  submitting  their 
comments  and  reply  comments  on  the 
advance  notice.  62  FR  at  58700,  October 
30, 1997.  We  later  invited  interested 
persons  to  comment  on  a  rulemaking 
petition  filed  by  America  West  Airiines 
in  their  comments  on  our  advance 
notice.  62  FR  60195,  November  7, 1997. 

Oar  Propoeed  Extension  of  the  Current 


We  obviously  cannot  complete  the 
rulemaking  proceeding  for  the 
reexamination  of  our  rules  by  December 
31, 1997,  the  currant  sunset  date  set 
forth  in  our  rules.  We  therefore 


proposed  to  change  the  rules'  sunset 
date  to  March  31, 1999.  The  proposed 
amendment  would  keep  the  cuiient 
rules  in  force  while  we  conducted  our 
overall  reexamination  of  the  rules. 

We  reasoned  that  a  temporary 
extension  of  the  current  rules  would 
preserve  the  status  quo  while  we 
determine  whether  our  existing  rules, 
should  be  reedopted.  As  we  noted,  the 
systems,  airlines,  and  travel  agencies 
have  been  operating  with  the 
expectation  that  eadi  system  will 
comply  with  the  rules.  They  would  be 
unduly  burdened  if  the  rules  expired 
and  were  later  reinstated  by  us,  since 
they  could  have  changed  their  method 
of  operations  in  the  meantime.  62  FR  at 

59315,  November  3. 1997. 

We  also  tentatively  determined  that  a 
short-term  continuation  of  the  current 
rules  was  necessary  to  protect  airline 
competition  and  consumers  against 
unreesonable  practices.  The  findings 
made  in  our  last  major  CRS  rulemaking 
on  the  need  for  CRS  rules  still  appeared 
to  he  valid.  Those  finrfing«  indicated 
that  the  rules  should  be  maintained  to 
protect  airline  competition  and 
consumen  against  the  injuries  that 
coidd  otherwise  occur. 

We  further  found  that  an  extension  of 
the  rules  was  imlikely  to  impose 
significant  costs  on  the  systems  and 
their  owners,  since  they  had  already 
adjusted  their  operations  to  comply 
with  the  rules  and  since  the  rules  did 
not  impose  costly  burdens  of  a 
continuing  nature  on  the  systems.  62  FR 

59316,  November  3, 1997. 
Finally,  we  suggmted  that  our 

obligation  under  section  1102(b)  of  the 
FedOTal  Aviation  Act,  recodified  as  49 
U.S.C  40105(b),  to  act  consistently  with 
the  United  States'  obligatfons  under 
treeties  and  bilateral  air  aovicee 
agreements  provided  an  additional 
ground  foir  mninteining  our  Currant  rules 
during  our  reexamination  of  their  need 
and  effectiveness.  62  FR  59316, 
November  3. 1997. 

Due  to  the  need  to  make  the  proposed 
amendment  effective  by  the  end  of  1997. 
we  shortened  the  comment  period  to 
fifteen  days.  As  we  noted,  however,  the 
advance  notice  of  proposed  rulemaking 
for  the  reexamination  of  the  CRS  rules 
had  stated  that  we  intended  to  propose 
an  extension  of  the  current  rules.  62  FR 
at  59314,  November  3, 1997. 

Comments 

America  West  was  the  only  party  that 
filed  comments  on  our  proposal  to 
change  the  rules'  sunset  date.  America 
West  agrees  with  our  tentative  findings 
in^the  notice  of  proposed  rulemaking 
that  the  systems  have  market  power  that 
requires  continuing  r^ulation  and  the 


findings  made  in  our  parity  clause 
rulemaking  and  in  our  last  major  CRS 
rulemaking.  America  West  further  cites 
the  complaints  made  by  it  in  its  recent 
petition  for  a  rulemaking  on  CRS 
booking  fee  practices  and  travel  agency 
transactions.  Docket  OST-97-3014.  and 
asks  that  we  act  prompUy  on  that 
petition. 


We  will  amend  the  rules'  siuuet  data 
as  proposed  by  our  notice  of  proposed 
rulemaking.  America  West  supports  our 
proposal,  and  no  one  objected  to  iL  The 
analysis  underlying  that  proposal  is 
consistent  with  the  findings  made  by  us 
in  other  recent  rulemakings  on  CRS 
issues,  as  stated  in  our  notice  and 
America  West's  comments.  We  will,  of 
course,  review  our  past  findings  on  the 
need  far  continued  CRS  regulation  as 
part  of  our  overall  reexamination  of  the 
CRS  rules. 

We  recognize  America  West's  intnest 
in  prompt  action  on  its  nilemaking 
petition,  but  we  plan  to  address  its 
petition  when  we  review  the  comm«it> 
and  reply  comments  bmng  filed  in  the 
proceeding  for  reexamining  all  of  the 
CRS  rules.  We  have  already  asked 
parties  to  include  their  responses  to 
America  West's  petition  in  their 
comments  on  our  advance  notice  of 
proposed  rulemaking.  62  FR  60195. 
November  7, 1997. 

EfiacthreDale 

We  have  detennined  for  good  cause  to 
make  this  amendment  effective  on 
December  31, 1997,  rather  than  thirty 
days  aftn  piri>lication  as  required  by  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(d).  except  fat  good  cause  shown.  In 
order  to  maintain  the  current  rules  in 
effect  on  a  continuing  basis,  we  must 
make  this  amendment  effective  by 
December  31, 1997.  Since  the 
amendment  preserves  the  status  quo.  it 
will  not  require  the  systems,  airlines, 
ami  travel  agencies  to  change  their 
operating  methods.  As  a  result,  making 
the  amendment  effective  less  than  thirty 
days  after  publication  will  not  burden 
anyone. 

Regulatory  Procaas  Mattan 

Regulatory  Assessment 

This  rule  is  a  nonsignificant 
regulatory  action  under  section  3(f)  of 
Eincutive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  order.  Executive 
Order  12866  requires  each  executive 
agency  to  prepare  an  assessment  of  costs 
and  benefits  for  each  significant  rule 
under  section  6(aK3)  of  that  mder.  The 
rule  is  also  not  significant  under  the 
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regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  44  PR 
11034.  February  26. 1979. 

In  our  notice  of  proposed  rulemaking 
we  tentatively  determined  that 
TTVijntnining  the  Current  rules  should 
impose  no  significant  costs  on  the  CRSs. 
The  systems  have  done  the  work 
necessary  to  comply  with  the  rules' 
requirements  on  displays  and 
functionality.  Continuing  to  operate  in 
compliance  with  the  rules  would  not 
impose  a  substantial  burden  on  the 
systems.  Maintaining  the  rules  would 
benefit  airlines  using  CRSs,  since 
otherwise  they  could  be  subfected  to 
unreasonable  terms  for  participation, 
and  would  benefit  cons\uners,  who 
otherwise  might  obtain  incomplete  or 
inaccurate  information  on  airline 
aarvicas. 

We  also  noted  that  our  notice  of 
proposed  rulemaking  in  our  last  mafor 
rulemaking  included  a  tentative 
regulatory  impact  statement  whose 
analysis  we  made  final  in  adopting  the 
rules.  In  proposing  to  change  the  rules' 
sunset  date,  we  stated  our  belief  that  the 
analysis  remained  applicable  to  that 
proposal  and  tiiat  no  new  reguiatory 
impact  statement  therefore  seemed 
necessary.  We  further  stated  our 
willingness  to  consider  any  comments 
on  that  analysis  before  making  our 
proposal  final. 

As  indicated,  no  one  filed  any 
comments.  We  will  therefore  base  this 
rule  on  the  analysis  used  in  our  last 
major  CRS  rulemaking,  as  discussed  in 
our  notice  of  proposed  rulemaking.  We 
will,  of  course,  undertake  a  new 
regulatory  assessment  as  part  of  our 
review  of  the  existing  rules,  if  we 
detnmine  that  rules  remain  necessary. 

This  rule  does  not  impose  unfunded 
mandates  or  requirements  that  will  have 
any  impact  on  the  quality  of  the  human 
environment 

Kagulatory  Flexibility  Analysia 

The  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C  601  et  seq..  was  enacted 
by  Congress  to  ensure  that  small  entities 
are  not  luuiecessarily  and 
disproportionately  burdened  by 
government  regulations.  The  act 
requires  agencies  to  review  proposed 
regulations  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  this  rule,  small  entities  include 
smaller  U.S.  and  foreign  airlines  and 
smaller  travel  agencies. 

Our  notice  of  proposed  rulemaking  set 
forth  the  reasons  for  our  proposed 
extension  of  the  rules'  expiration  date 
and  the  objectives  and  legal  basis  for 
that  proposed  rule.  We  also  pointed  out 
that  keeping  the  current  rules  in  force 


would  not  change  the  existing 
regulation  of  small  businesses.  In 
addition,  we  presented  a  regulatory 
flexibility  analysis  on  the  impact  of  the 
rules  in  our  last  major  CRS  rulemaking. 
That  analysis  appeared  to  be  valid  for 
our  proposed  amendment  of  the  rules' 
simset  date.  We  therefore  adopted  that 
an^ysis  as  our  tentative  regulatory 
flexibility  statement  and  stated  that  we 
would  consider  any  comments 
submitted  on  that  analysis  in  this 
proceeding. 

We  notM  that  the  continuation  of  our 
existing  CRS  rules  will  primarily  affect 
two  types  of  small  entities,  smaller 
airlines  and  travel  agencies.  To  the 
extent  that  the  rules  enable  airlines  to 
opwate  more  efficiently  and  reduce 
their  costs,  changing  the  simset  date  of 
the  CRS  rules  would  also  afiiect  ail  small 
entities  that  purchase  airline  tickets, 
since  airline  fares  may  be  somewhat 
lower  than  they  would  otherwise  be. 

We  raasonea  that  the  rules  would 
benefit  smaller  airlines  without  s  CRS 
ownership  affiliation,  by  protecting 
them  from  certain  potential  sjrstem 
practices  that  could  injure  their  ability 
to  operate  profitably  and  compete 
successfully.  If  there  were  no  rules,  the 
systems'  airline  owners  could  use  them 
to  prejudice  the  competitive  position  of 
snialler  airlines.  The  rules  protect 
smaller  airlines,  for  example,  by 
prohibiting  display  bias  and 
discriminatory  fees  for  services 
provided  airlines.  The  riiles  also  impose 
no  significant  costs  on  smaller  airlines. 

The  CRS  rules  affect  the  operations  of 
smaller  tnvel  agencies,  priniarily  by 
prohibiting  certain  CRS  practices  that 
could  luireasonably  restrict  the  travel 
agencies'  ability  to  use  more  than  one 
system  or  to  switch  systems.  Among 
oth«  things,  the  rules  give  travel 
agencies  the  right  to  use  third-party 
hardware  and  software  and  prohibit 
display  bias. 

No  one  filed  comments  on  our 
Regulatory  Flexibility  Act  analysis.  We 
will  sdopt  the  analysis  sat  fiorth  in  the 
notice  of  proposed  rulemaking. 

The  Regulatory  Flexibility  Act  also 
requires  each  agency  to  periodically 
review  rules  which  have  a  significant 
econqpiic  impact  upon  a  substantial 
number  of  small  entities.  5  U.S.C  610. 
Our  rulemaking  reexamining  the  need 
for  the  CRS  rules  and  their  effiectiveness 
will  constitute  the  required  review  of 
those  rules.  Our  reexunination  of  the 
rules  will  include  a  Regulatory 
Flexibility  Act  analysis  if  we  propose 
new  CRS  niles. 

Our  rule  contains  no  direct  reporting, 
record-keeping,  or  other  compliance 
requirements  that  would  afiisct  small ' 
entities.  There  are  no  otboc  federal  rules 


that  duplicate,  overlap,  or  conflict  with 
our  proposed  rules. 

The  Department  certifies  under 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  et  seq.)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities. 

Paperwork  Reduction  Act 

This  proposal  contains  no  collection- 
of-information  requirements  subject  to 
the  Paperwork  Reduction  Act.  Pub.  L 
96-511,  44  U.S.C.  Chapter  35. 

FadaraUam  Implirationa 

This  rule  will  have  no  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemmmt  Therefore,  in 
accordance  with  Executive  Order  12812, 
we  have  determined  that  the  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment 

Lial  of  Subfacls  in  14  CFR  Part  295 

Air  cairien.  Antitrust.  Consumer 
protection,  Reporting  snd  recordkeeping 
requirements.  Travel  agents. 

Accordingly,  the  Department  of 
Transportation  proposes  to  smend  14 
CFR  part  255,  Carrier-owned  Computn 
Raservations  Systems,  as  follows: 

PART  88»-{AMENOEO] 

1.  The  authority  citation  for  part  255 
is  revised  to  read  as  follows: 

Aalhasiljr:  49  VS.C  40101, 40102. 40105, 
40113,41712. 

2.  Section  255.12  is  revised  to  read  as 
follows: 

{256.12    Tannlnalioii. 

Unless  extended,  these  rules  on 
carrier-owned  computer  reservation 
sjrstems  shall  terminate  on  March  31. 
1999. 

Issued  in  Washington.  D.C  on  Oacembar 
11. 1997. 

Charlss  A.  Hennicatt, 

Aaaiatant  Socratary  for  Aviation  and 

Intnnational  Affair*. 

[PR  Doc.  97-32897  Filed  12-17-97;  8.-46  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  Noa.  96N-024S  and  94P-O110] 

RmM10-AA58 

Food  LalMling;  Statement  of  Identity, 
Nutrition  Labeling  and  Ingredient 
Labeling  of  Diataiy  Supplements; 
Compliance  PoUcy  Quida,  Revocation; 
Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  correction. 


Dated:  Dacember  9, 1997. 
WilUam  K.  Hubbani. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-32806  Filed  12-17-97;  8:45  am] 
I  OOOC  41S0-St-F 


;  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Kagister  of  September  23, 1997  (62  FR 
49826).  The  final  rule  amended  the  food 
labeling  regulations  to  establish 
requirements  for  the  identification  of 
dietary  supplements  and  for  their 
nutrition  labeling  and  ingredient 
labeling  in  response  to  the  Dietary 
Supplement  Health  and  Education  Act 
of  1994  (the  DSHEA).  The  document 
was  published  with  several  inadvertent 
editorial  errors.  This  document  corrects 
those  errors. 

DATES:  The  r^ulation  is  effiective  March 
23. 1999. 

FOR  nmiNER  SrOnMATION  CONTACT: 
Susan  Thompson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
165).  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington.  DC  20204. 
202-205-5587. 

In  FR  Doc.  No.  97-24739,  appearing 
on  page  49826  in  the  Federal  RagJatr 
of  Tuesday,  September  23, 1997,  the 
following  corrections  are  made: 

1.  On  page  49829,  in  the  first  column, 
in  the  last  sentence  of  the  first 
paragraph,  add  "§  101.36(b)(2)."  after 
the  wottl  "modifying". 

2.  On  page  49833.  in  the  fint  column, 
in  the  third  paragraph,  in  the  second 
line  firom  the  bottom,  "or"  is  conected 
to  read  "fior". 

3.  On  page  49840,  in  the  third 
coliunn,  in  the  first  full  paragraph,  in 
the  eleventh  line,  add  "514"  after 
"U.S.". 

1101.12   [CofrseladI 

4.  On  page  49848,  $  101.12  R^erence 
amounts  customarily  coiuumed  per 
eating  occasion  is  corrected  in 
paragraph  (b),  Table  2,  imder  the 
subheading  "Miscellaneous  category", 
by  adding  seven  asterisks  above  the 
entry  for  Dietary  supplements. 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

RM1218-AA9S 

Methylene  Chloride;  Partial  Stay 

AOaiCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Department  of 
Labor. 

ACTION:  Final  rule;  partial  stay  of  start- 
up dates  for  compliance. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  has 
received  a  motion  for  reconsideration  of 
certain  provisions  of  its  standard 
regulating  occupational  exposure  to 
methylene  chloride,  62  FR  1494  Qan.  10, 
1997).  The  motion,  filed  joinUy  l^  the 
International  Union,  United 
Automobile,  Aerospace  and  Agricultural 
Implement  Workers  of  America,  UAW; 
the  Halogenated  Solvents  Industry 
Alliance,  Inc.,  and  othen,  requests, 
among  other  things,  extensions  of  tiie 
current  start-up  dates  for  installation  of 
engineering  controls  and  use  of 
respiratory  protection  for  certain 
employers.  It  also  requests  an  interim 
stay  of  those  compliuice  dates  pending 
OSHA's  ruling  on  the  motion  for 
reconsideration. 

OSHA  has  preliminarily  evaluated  the 
motion  for  reconsideration  and,  based 
on  that  evaluation,  finds  good  cause  to 
grant  in  part  the  movants'  request  for  an 
interim  stay  of  the  start-up  dates. 
Accordingly,  for  those  emploj^en 
subject  to  the  motion  who  would 
otherwise  need  to  use  respiratory 
protection  or  install  engineering 
controls  on  or  before  April  10, 1998, 
OSHA  is  hereby  delaying  untU  August 
31, 1998  the  requirement  to  use 
respiratory  protection  to  achieve  the  8- 
hour  TWA  PEL,  and  to  December  10, 
1998  the  requirement  to  achieve  the  8- 
hour  TWA  PEL  and  the  STEL  through 
engineering  controls. 
DATES:  The  effactive  date  of  this  partial 
stey  is  December  18, 1997.  Under  the 
stey.  the  start-up  date  for  certain 
employers  to  use  respiratory  protection 
to  achieve  the  8-hour  TWA  PEL  is 
August  31, 1998,  and  the  start-up  date 
for  certain  employers  to  install 


engineering  controls  is  December  10, 
1998. 

FOR  RIRTHER  MFORMATION  CONTACT: 
Bonnie  Friedman,  Director,  OSHA 
Office  of  Public  Affairs,  U.S. 
Department  of  Labor,  Room  N3647,  200 
Constitution  Avenue,  NW,  Washington. 
DC  20210,  telephone  (202)  219-8151. 

SUPPLBeaARY  MFOfWATMM:  OSHA 
published  a  new  methylene  chlcHide 
(MC)  standard  on  January  10, 1997  (62 
FR  1494).  The  standard  est^lishes  an  8- 
hour  time-weighted-average  permissible 
exposure  limit  (8-hour  TWA  PEL)  Cor 
MC  of  25  per  million  (ppm).  It  also  seta- 
a  short  term  exposure  liinit  (STEL)  of 
125  ppm  averaged  over  a  15  minute 
period.  Employers  must  achieve  the  8- 
hour  TWA  PEL  and  the  STEL,  to  the 
extent  feasible,  by  engineering  and  work 
practice  controls.  If  such  controls  are 
unable  to  achieve  the  exposure  limits, 
and  during  the  time  they  are  being 
implemented,  employers  must  use 
respirators  to  protect  employees  against 
excessive  WC  exposure. 

The  methylene  chloride  standard 
esteblishes  different  start-up  dates  for 
employers  in  different  size  cat^ories.  It 
requires  compliance  with  the 
engineering  control  requirement  by 
April  10,  2000  for  employers  with  fewer 
than  20  employees;  April  10, 1999  for 
pol3rurethane  focun  manufsctiuers  with 
20  to  99  employees;  and  April  10, 1998 
for  all  other  employers.  As  originally 
published,  compliance  with  tfa« 
requirement  for  respiratory  protection 
was  required  by  April  10, 1998  for 
employers  with  fewer  than  20 
employees;  January  5, 1998  for 
polyurethane  foam  manufacturers  wnth 
20  to  99  employees;  and  October  7, 1997 
for  all  other  employers.  OSHA 
subsequentiy  extended  certain  start-up 
dates,  including  the  requiremmit  for  all 
other  employers  to  use  respiratory 
protection,  to  December  21, 1997.  (62 
FR  54382,  Oct.  20, 1997). 

On  November  24, 1997,  OSHA 
received  a  joint  motion  for 
reconsideration  of  certain  aspects  of  the 
standard  from  the  International  Union, 
United  Automobile,  Aerospace  and 
Agricultural  Implement  Workers  of 
America,  UAW;  the  Halogenated 
Solvents  Industry  Alliance,  Inc.;  Benco 
Sales.  Inc.;  Brock  Woodcraft;  Masters 
Magic  Products,  Inc.;  Bassco  Foam,  Inc; 
and  Tupelo  Foam  Sales,  Inc.  Among 
other  things,  the  movants  ask  that  the 
compliance  dates  for  installation  of 
engineering  controb  and  use  of 
respiratory  protection  to  achieve  the  8- 
hour  TWA  PEL  be  extended  for 
employers  who  use  methylene  chloride 
in  certain  specific  applications.  Those 
applications  are  polyiu«thane  foam 
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manubcttuing;  foam  bbrication; 
furniture  refinishing;  general  aviation 
aircraft  stripping;  formulation  of 
products  containing  methylene 
chloride;  boat  building  and  repair; 
recreational  vehicle  manufacture;  van 
conversion;  upholstery;  and  use  of 
methylene  chloride  in  construction 
work  for  restoration  and  preservation  of 
buildings,  painting  and jMint  removal, 
cabinet  making  and/or  floor  refinishing 
and  resurfiacins. 

The  motion  For  reconsideration 
requests  that  the  standard's  current  final 
engineering  control  start-up  date  of 
April  10,  2000.  which  is  now  limited  to 
employers  with  fewer  than  20 
employees,  also  apply  to  employers  in 
the  spacified  appUcation  groups  with 
20-49  employees  and  foam  tabricators 
with  20-149  employees.  According  to 
the  parties,  employers  in  these  size 
categories,  like  those  with  fewer  than  20 
employees,  have  limited  resources  with 
which  to  develop  and  implement 
engineering  controls  and  «vill  be  able  to 
use  those  resources  more  efficiently  if 
given  sufficient  time  to  develop  and 
install  effective  controls  and  to  take 
advantage  of  compliance  assistance  that 
OSHA  (Hans  to  oner.  The  motion 
leqiiests  shorter  extensions  of  the 
engineering  control  dates  for  larger 
employers  in  these  application  groups. 
The  partiea  further  request  that 
respirator  use  to  achieve  the  8-hour 
TWA  PEL  not  be  required  before  the 
engineering  control  start-up  dates  for 
the  employers  covered  by  the  motion. 
The  partiea  assert  that  it  would  better 
protect  workers  to  enable  these 
employers  to  concentrate  their  reaources 
on  implementation  of  effiective 
anginaaring  controls  rather  than  divert 
part  of  thoee  reaources  to  interim 
rsapiratory  protection  that  would  no 
kMDunr  be  needed  once  full  compliance 
wi£  the  8-hour  TWA  PEL  and  STEL  is 
achieved  by  engineering  controla. 
Unlike  for  moat  substances,  inexpensive 
laapirators  do  not  protect  egeinst  MC 
axpoaurea.  Thua.  tiw  extensions  of  start- 
up dates  the  paitiaa  seek  are  deaigned  to 
allow  emplojran  to  allocate  their 
raaourcee  effectively  in  developing 
permanent  engineering  solutions  that 
will  reduce  worker  MC  exposures  to 
below  the  8-hour  TWA  PEL  and  STEL. 

OSHA  generally  agrees  that  worker 
protection  against  MC  exposure  will 
lieat  be  achieved  if  employers  develop 
and  install  effective  engineering 
controls  as  soon  as  practicable.  The 
agency  recognizes  that  employers 
require  a  reasonable  amount  of  time  to 
develop  and  install  such  controls. 
OSHA's  preliminary  evaluation  of  the 
motion  for  reconsideration  indicates 
that  the  partiea  have  provided  good 


cause  for  the  extensions  they  seek. 
However,  the  agency  intends  to  further 
evaluate  the  motion  and  to  aak  for 
public  comment  on  it 

In  their  motion,  the  parties  ask  that 
OSHA  temporarily  stay  the  start-up 
dates  for  which  they  request  extensions 
until  OSHA  takes  final  action  on  the 
motion.  OSHA  finds  good  cause  to  grant 
in  part  the  movants'  request  for  an 
interim  stay  in  order  to  avoid  the  need 
for  employers  to  meet  start-up  dates  that 
would  no  longer  apply  if  the  motion  is 

Kmted.  At  present,  certain  start-up 
tes  that  would  be  extended  if  the 
motion  is  granted  take  efiiect  on  or 
before  April  10. 1998.  These  include: 
Dec:ember  21, 1997  for  employers  with 
20  or  more  employees  (except 
polyurathane  roam  manuferturata  with 
20-99  employees)  to  use  respiratory 
protection  to  achieve  the  8-hour  TWA 
PEL;  January  5,  1998  for  polyiuethane 
foam  manufacturers  with  20-99 
employeea  to  use  raapiratory  protadion 
to  achieve  the  B-hour  TWA  PEL;  April 
10, 1999  for  employers  with  fiowar  than 
20  employees  to  use  respiratory 
protection  to  achieve  the  8-hour  TWA 
PEL;  and  April  10, 1998  far  employers 
vrith  20  or  more  emgloyaea  (except 
polyurethane  foam  manufacturers  with 
20-99  employees)  to  install  engineering 
controls  to  achieve  the  8-hour  TWA  PEL 
and  STEL.  The  only  start-up  dates 
achaduled  to  take  efiect  on  or  after  April 
10. 1998  are:  April  10, 1999  for 
polyurethane  foam  manufacturers  with 
20-99  employees  to  use  engineering 
controls  to  achieve  the  8-hour  TWA  PEL 
and  STEL;  and  April  10,  2000  for 
employers  with  fewer  than  20 
employeea  to  use  engineering  controla 
to  achieve  the  8-hour  TWA  PEL  and 
STEL. 

OSHA  recognixea  that  employers 
should  receive  a  reasonable  amount  of 
notice  before  the  start-up  dates  for 
installation  of  engineering  controla  and 
uae  of  reapiraton  take  eCfact 
Accordingly,  to  asaura  that  employers 
who  would  receive  extensions  of  the 
start-up  dates  if  the  motion  is  granted 
have  sufficient  notice.  OSHA  concludes 
it  ia  appropriate  to  extend  the  start-up 
datea  that  would  otharwiae  take  eSsct 
on  or  bef(»e  April  10. 1996. 
Accordingly,  the  agency  is  (1)  extending 
the  start-up  date  for  all  employers 
subject  to  the  motion  to  use  respiratory 
protection  to  achieve  the  8-hour  TWA 
PEL  to  August  31. 1998;  and  (2) 
extending  the  start-up  for  emplcyata 
with  20  or  more  employees  (except 
polyurethane  foam  manufacturers  with 
20-99  employees)  to  install  engineering 
controls  to  achieve  the  8-hour  TWA  PEL 
and  STEL  to  December  10, 1998.  To 
further  assure  that  employers  are 


afforded  a  reasonable  amount  of  notice 
of  the  date  by  which  they  must  comply 
with  these  provisions,  OSHA  may 
further  extend  these  start-up  dates  if  a 
final  ruling  on  the  joint  motion  is  not 
issued  sufficiently  far  in  advance  of  the 
August  31, 1998  start-up  date  for  use  of 
respiratory  protection  to  achieve  the  8- 
hour  TWA  PEL  that  is  being  established 
by  this  partial  stay. 

The  parties  request  extensions  of 
compliance  deadlines  only  for 
installation  of  engineering  controls  and 
for  use  of  respiratory  protection  to  meet 
the  8-hour  TWA  PEL  As  their  motion 
points  out.  employees  exposed  to 
methylene  chloride  will  still  receive 
important  protection  from  other 
provisions  of  the  standard  even  if  their 
motion  is  granted.  Thus,  during  the 
period  covered  by  this  partial  stay, 
employers  will,  by  the  start-up  dates 
currently  established  by  the  standard  be 
raquirad  to  achieve  the  STEL  (by  either 
engineering  controls  or  raapiratory 
protection,  at  their  option),  implement 
all  feasible  work  practice  controls  to 
reduce  methylene  chloride  expoaurea. 
and  comply  with  all  other  provisions  of 
the  MC  standard  that  are  not  being 
stayed.  Moreover,  all  employers  must 
achieve  the  prior  limits  specified  in  29 
CPR  19iai000  Table  Z-2  with  faaaible 
enginearing  controls  until  the  new 
enaoaure  limita  take  effect 

OSHA  further  finds  that  there  is  good 
cause  to  iaaue  this  stay  without  notice 
and  public  comment  becauae  follo%ving 
such  procedures  would  be  impractical, 
unneceaaary  or  contrary  to  the  public 
intareat  in  this  case. 

AuthtHity  and  Signatun:  This 
dociunent  was  prepared  under  the 
direction  of  Charfea  N.  JefEreaa. 
Aaaistant  Secretary  of  Labor  far 
Occupational  Safirty  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 

LM  orSi^taclB  Id  29  CFt  Part  lt1« 

Chemicals.  Hazardous  Suhatanoaa, 
Occupational  safety  and  health. 

SifBBd  at  Washington.  DC  this  12th  day  of 
Deoambsr  1997. 
ChaffeaN.|aAasa, 
Asaialant  Secretary  of  Labor. 

Part  1910  of  title  29  of  the  Code  of 
Federal  Regulations  is  amended  aa 
follows: 

PART  1910— [AMENOEOI 

1.  The  general  authority  citation  for 
subpart  Z  of  29  CFR  part  1910  continuea 
to  read,  in  part,  as  followa: 

AmAaHtr-  Sactiona  4,  6.  snd  8  of  the 

Occupatiooal  Safaty  and  Haalth  Act  of  1970 
(29  U.S.C  653.  655,  and  657);  Sooetaiy  of 
Labor's  Order  No.  12-71  (36  FR  8754).  8-76 
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(41  FR  25059).  9-83  (48  FR  35738),  1-90  (55 
FR  9033),  or  6-96  (62  FR  111),  as  applicable; 
and  29  CFR  Part  1911. 


2.  A  note  is  added  after  paragraph  (o) 
of  S  1910.1052  to  read  as  follows: 

91910.1062    MaVtylana  Chkwidau 

[Note  to  paragra|A  (o):  The  requirament  of 
29  CFR  1910.1052(g)(1)  to  uM  respiratory 
protection  whenever  an  employee's  exposure 
to  methylene  chloride  exceeds  or  can 
reasonably  be  expected  to  exceed  the  8-hour 
TWA  PEL  is  hereby  stayed  until  August  31, 
1998  for  amplo]ren  engaged  in  polyurethane 
CDam  manufactuiing;  foam  fabrication: 
furniture  refinishing;  general  aviation  aircraft 
stripping:  formulation  of  products  containing 
methylene  chloiidr,  boat  building  and  repair, 
recreational  vriiicle  manufacture;  van 
conversion:  uphoUtery;  and  use  of  methylene 
chloride  in  construction  work  for  restoration 
and  preservation  of  buildings,  painting  and 
paint  removal,  cabinet  making  and/or  floor 
refinishing  and  resurfacing. 

The  requirement  of  29  CFR  1910.1052(f)(1) 
to  implement  engineering  controls  to  achieve 
the  8-hour  TWA  PEL  and  STEL  is  hereby 
stayed  until  December  10, 1998  for 
employers  with  more  tlian  100  employees 
engaged  in  polyurethane  foam  manufacturing 
and  for  employers  mth  more  than  20 
employees  engaged  in  foam  fabrication; 
furnitiue  refinistdng;  general  aviation  aircraft 
stripping:  fbrmulstion  of  products  containing 
methylene  cliloride;  boat  building  and  repair, 
recreational  vehicle  manufacture;  van 
conversion;  upholstery:  and  use  of  methylene 
chloride  in  construction  work  for  lestnatton 
and  prsservation  of  buildings,  painting  and 
paint  removal,  cabinet  making  and/or  floor  . 
refinishing  and  resurfacing.] 

(FR  Doc.  97-33027  Filed  12-17-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  TRANSPORTATION 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 


38  CFR  Part  21 


Reearvlsts'  Educetion:  Increase  In 
nmee  peyaMeunoer  me  RRomgofnery 
01  Bill— Selected  Reeerve 

AOENCtEt:  Department  of  Defense. 

Department  of  Transportation  (Coast 

Guard),  and  Department  of  Veterans 

Aflbdn. 

ACTION:  Final  rule. 

StMMARY:  By  statute,  the  monthly  rates 
of  basic  educational  assistance  payable 
to  reservists  tmder  the  Montgomuy  Gl 


Bill — Selected  Reserve  must  be  adjusted 
each  fiscal  jfoar.  In  accordance  writh  the 
statutory  formula,  the  regulations 
governing  rates  of  basic  educational 
assistance  payable  under  the 
Montgomery  GI  Bill — Selected  Reserve 
for  fiscal  year  1998  (October  1, 1997. 
through  September  30. 1998)  are 
changed  to  show  a  2.8%  increase  in 
these  rates. 

DATES:  This  final  rule  is  efiiactive 
December  18. 1997.  However.  &e 
changes  in  rates  are  applied 
retroactively  to  conform  to  statutory 
requirements.  For  more  information 
concerning  the  dates  of  application,  see 
the  SUPPLEMENTARY  ■VORMATRM  sectloiL 

FOR  RMTNER  MFORMATION  CONTACT:  June 
C  Schaefifer.  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs  (202)  273-7187. 

SUPPI^MBfTARY  INFORMATION:  Under  the 
formula  mandated  by  10  U.S.C.  16131(b) 
for  fiscal  year  1998,  the  rates  of  basic 
educational  assistance  under  the 
Montgomery  GI  Bill — Selected  Reserve 
payable  to  students  pursuing  a  program 
of  education  full  time,  three-quarter 
time,  and  half  time  must  be  increased  by 
2.8%.  which  is  the  percentage  by  which 
the  total  of  the  monthly  Consumer  Price 
Index-W  for  July  1. 1996.  through  Jime 
30. 1997,  exraeds  the  total  of  the 
monthly  Consumer  Price  Index-W  for 
July  1. 1995,  through  Jime  30. 1996. 

10  U.S.C  16131(b)  requires  that  full- 
time,  three-quarter  time,  and  half-time 
rates  be  increased  aa  noted  above.  In 
addition,  10  U.S.Q  16131(d)  requires 
that  monthly  rates  payable  to  reservists 
in  apprenticeahip  or  other  on-the-job 
training  must  be  set  at  a  given 
percentage  of  the  full-time  rate.  Hence, 
there  is'a  2.8%  raiae  for  such  tr^ning  as 
well. 

10  U.S.C.  16131(b)  also  requires  that 
the  Department  of  Veterans  Afiiairs  (VA) 
pay  reservists  training  less  than  half 
time  at  an  appropriately  reduced  rate. 
Since  payment  for  less  than  half-time 
training  became  available  undor  the 
Montgomery  GI  Bill — Selected  Reserve 
in  fiscal  year  1990,  VA  has  paid  less 
than  half-time  students  at  25%  of  the 
filll-time  rate.  Changes  are  made 
consistent  with  the  authority  and 
formula  described  in  this  paragraph. 

Nonsubstantive  changes  also  are  made 
for'lhe  purpose  of  clarity. 

The  changes  set  forth  in  this  final  r\ile 
are  effective  bom  the  date  of 
publication,  but  the  changes  in  rates  are 
applied  retroactively  from  October  1. 
1997  in  accordance  with  the  applicable 
statutory  provisions  discussed  above. 


Substantive  change»made  by  thfa 
final  rule  merely  reflect  statutory 
requirements  and  adjiistments  made 
based  on  previously  established 
formulas.  Accordii^y.  there  is  a  basis 
for  dispensing  with  prior  notice  and 
comment  and  delayed  effective  date 
provisions  of  5  U.S.C.  552  and  553. 

The  Secretary  of  Defense,  the 
Commandant  of  the  Coast  Guard,  and 
the  Acting  Secretary  of  Veterans  Affaira 
hereby  ctnrtify  that  this  fiiud  rule  mil 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small  entities 
as  they  are  defined  in  the  Regvdatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
final  rtiie  directly  afiects  only 
individuals  and  does  not  directly  afiiact 
small  entities.  Pursuant  to  5  U.S.C 
605(b).  this  final  rule,  therefore,  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  the 
program  afCected  by  this  final  rule. 

Uat  of  Subjecfa  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces,  Civil  righto. 
Claims.  Colleges  and  universities. 
Conflict  of  interests.  Defense 
Department,  Education,  Employment. 
Grant  programs-education.  Grant 
programs-veterans.  Health  programa. 
Loan  programs-education.  Loan 
programs-veterans.  Manpower  training 
programs,  Reporting  and  recordkeeping 
requirements,  Schools,  Travel  and 
transportation  expenses.  Veterans. 
Vocational  education.  Vocational 
rehabilifation. 

Approved:  October  17, 1997.- 
HersBsl  W.  Goner, 
Acting  Secretary  of  Veterans  Affairs. 

Approved:  Novemtier  7, 1997. 
AIH.  Semis. 

Deputy  Assistant  Secretary  for  Defnue  for 
Reserve  Affairs  (Manpower  and  Personnel). 

Approved:  Novmsber  25. 1997. 
G  J.  Wodever. 

RearAdrairal,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Human  Resources. 

For  the  reasons  set  out  above.  38  CFR 
part  21.  subpart  L.  is  amended  as  set 
forth  below. 

PART  21— VOCATIONAL 
RBIABIUTATION  AND  EDUCATION 

Subpart  L— Educational  Assistance  for 
Memben  of  the  flelected  r 


1.  The  authority  citation  for  part  21. 
subpart  L,  continues  to  read  as  follows: 

Anthority:  10  U.S.C  ch.  1606:  38  U.S.C 
501(a).  ch.  36,  unless  otherwise  noted. 
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2.  In  21.7636.  paragraphs  (aXD. 
(•H2Mi).  and  M{3)  are  reviseid  to  read  as 
follows: 


(S1.76M    Raise  o(  peyuMfit. 

(a)  Monthly  rate  of  educational 
assistance.  (1)  Except  as  otherwise 
provided  in  this  section  or  in  §  21.7639. 


the  monthly  rate  of  educational 
assistance  payable  to  a  reservist  is  the 
amount  stated  in  this  table: 


Period  ol  purauN  of  Mning 

iramng  ome 

Ful4me 

%tlme 

*Alime 

V4time 

Od.  1,  10084;^  .qn,  10fi7 

$203.24 
206.93 

$152.43 
156.70 

$101.62 
104.47 

$50.81 
52.23 

On  or  after  Oct  1.  1987 _ „ 

(2)*   •   • 


Firal  six  monttis  ol  pursuit  o(  training 

Second  six  months  of  pursuit  ol  training  

Rentaining  pursuit  ol  training 


$156.70 

114.91 

73.13 


(3)  The  monthly  rate  of  educational 
assistance  payable  to  a  reservist  for 
pursuit  of  a  cooperative  course  during 
the  period  beginning  on  October  9, 
1096,  and  ending  on  September  30, 
1997,  is  $203.24.  The  monthly  rate  of 
educational  assistance  payable  to  a 
reservist  for  pursuit  of  a  cooperative 
course  on  or  after  October  1.  1997.  will 
be  the  rate  stated  in  paragraph  (aXl)  of 
this  section. 


adverse  health  and  ecological  impacts  of 
acidic  deposition  (or  acid  rain)  resulting 
from  such  emissions.  On  January  1 1  and 
March  23,  1993.  the  Agency 
promulgated  flnal  rules  governing 
permitting,  the  allowance  system, 
continuous  emissions  monitoring, 
excess  emissions,  and  appeal 
procedures.  On  October  24,  1997,  EPA 
published  final  revisions  to  those  rules. 
This  action  corrects  certain  inadvertent, 
drafting  errors  in  the  October  24. 1997 
•        •        •        •        •  document 

IFR  Doc.  97-32988  Filed  12-17-97;  8:45  am)      EFFECTIVE  DATE:  December  18,  1997. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Dwight  C.  Alpem,  attorney-advisor,  at 
(202)  564-9151  (U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW. 
Acid  Rain  Division  (6204J).  Washii^ton 
DC  20460);  or  the  Acid  Rain  Hotline  at 
(202)  564-9620. 

SU^FLEMBfTARY  WFORMATIOW;  On 
October  24,  1997  (62  FR  55460  (1997)), 
EPA  promulgated  final  revisions  to  the 
permits,  allowance  system,  sulfur 
dioxide  opt-ins.  continuous  emissioa 
monitoring,  excess  emissions,  and 
appeal  procedures  rules.  Subsequently, 
EPA  identified  certain  inadvertent, 
drafting  errors  in  the  October  24,  1997 
document.  While  the  errors  may  cause 
some  confusion,  they  do  not  alter  the 
substance  of  the  rule  revisions.  Today's 
action  corrects  those  erron. 

The  October  24. 1997  final  rule,  EPA 
revised  the  procedures  for  fast-track 
modifications  of  Acid  Rain  permits.  In 
particular,  §  72.82(d)  was  revised  to 
provide  State  permitting  authorities  90 
days  after  the  close  of  the  30Klay 
comment  period  (or  a  total  of  1 20  days) 
for  acting  on  a  requested  fast-track 
modification.  62  FR  55485;  see  also  61 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  «,  72, 73. 74.  79. 77,  and 
78 


(FRL-8696-3I 


Acta  nam  PrOQcam:  iwvwona  lo 
Pinnlts,  ANowanca  System,  Suifur 
Dtoidds  Oi»l-lns.  Conttnuous  Emission 
MonHortng.  Cacssa  Emissions,  arnl 


Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction. 


:  Tide  IV  of  the  Qean  Air  Act 
authorizes  the  Environmental  Protection 
Agency  (EPA  or  the  Agency)  to  establish 
the  Acid  Rain  Program.  The  purposes  of 
the  Acid  Rain  Program  is  to  significantiy 
reduce  emissions  of  sulfur  dioxides  and 
nitrogen  oxides  from  utility  electric 
generating  plants  in  order  to  reduce  the 


FR  68340,  68377  (1996)  (proposed  rule 
revisions).  The  October  24. 1997 
preamble  erroneously  stated  that 
proposed  rule  revisions  (promulgated 
on  December  27, 1996)  and  the  final 
rule  revisions  gave  State  permitting 
authorities  only  60  days  after  the 
comment  period  (or  a  total  of  90  days). 
Today's  action  corrects  the  preamble 
langiiiage  to  make  it  consistent  with  the 
rule  language 

The  other  corrections  made  by  today's 
action  involve  minor  ccnrections  to 
ensure  that  revised  language  for  certain 
rule  provisions  is  correctly  incorporated 
into  those  provisions.  For  example,  the 
October  24,  1997  document  removed 
certain  words  in  S  78.4(c)(1)  and 
replaced  them  with  new  language.  In  so 
doing,  the  October  24, 1997  dociunent 
failed  to  state  all  of  the  words  that  are 
to  be  removed.  This  is  corrected  by 
today's  action. 

For  the  reesons  discussed  above,  this 
action  is  not  a  "significant  regulatory 
action"  and  is  therefore  not  subject  to 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866 
(58  FR  51735  (1993)).  For  the  same 
reasons,  this  action  does  not  impose 
aimual  costs  of  $100  million  or  more, 
will  not  significantiy  or  uniquely  afEact 
small  governments,  and  is  not  a 
significant  federal  intergovernmental 
mandate.  With  regard  to  this  action,  the 
Agency  thus  has  no  obligatioiu  under 
sections  202.  203,  204.  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  Moreover,  Since  this 
action  is  not  subject  to  notice-and- 
comment  requirements  under  the 
Administrative  Procedure  Act  or  any 
othw  statute,  the  action  is  not  subject  to 


the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601.  et  seq.). 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this 
document  and  any  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  dociunent  in  today's  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  in  5  U.S.C  804(2). 

Dated:  Deoember  9. 1997. 

Ikhard  D.  Wlisoa. 

Acting  Assistant  AdnUniatratorfor  Air  and 
Radiation. 

Accordingly,  for  the  reasons  set  out 
above,  the  publication  on  October  24, 
1997  of  the  final  rule  at  62  FR  55460  is 
corrected  as  follows: 

1.  On  page  55470,  first  column,  lines 
45-47,  the  words  "a  90-day  period  (i.e.. 
the  30-day  comment  period  and  60  days 
after  the  end  of  the  period)"  are 
removed  and  replac»d  by  the  words  "a 
120-day  period  (i.e.,  the  30-day 
comment  period  and  90  da3rs  after  the 
end  of  the  period)". 

PART  72--(CORRECTEiq 
i72J   (Corrededl   . 

2.  On  pege  55477.  third  column, 

§  72.8(bX2),  line  4,  the  words  "which 
that  the  unit"  are  removed  and  replaced 
by  the  words  "which  the  unit". 

PART  77— (CORRECTED] 
177,4   [Canacledl 

3.  On  page  55487,  second  column, 
amendatory  instruction  49,  line  4.  the 
words  "and  removing  paragraph 
(gX2Mi)(D)"  are  added  after  the  words 
"(kK2)". 

PART  78-{CORRECTEQ| 
|7$l4   IConseia4 

4.  On  page  55488,  second  column, 
amendatory  instruction  54,  line  11.  the 
word  "shown"  is  added  after  the  words 
"based  on  good  cause". 

[FR  Doc.  97-32927  Filed  12-17-97;  8:45  am] 
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:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


EPA  is  taking  final  action  on 
the  following  revisions  to  the  Illinois 
ozone  State  Implementation  Plan  (SIP): 
Rate-Of-Progress  (ROP)  plans  for  the 
purpose  of  reducing  Volatile  Organic 
Compound  (VOC)  emissions  in  the 
Chicago  ozone  nonattainment  area 
(Cook,  DuPage,  Kane,  Lake,  McHenry, 
and  Will  Counties,  Oswego  Township  in 
Kendall  County,  and  Aux  Sable  and 
Goose  Lake  Townships  in  Grundy 
County)  ahd  in  the  Metro-East  St  Louis 
ozone  nonattainment  area  (Madison, 
Monroe,  and  St  Clair  Counties)  by  15 
percent  by  November  15, 1996,  relative 
to  1990  baseline  emissions;  contingency 
plans  for  the  same  ozone  nonattainment 
areas  for  the  purpose  of  achieving  an 
additional  3  percent  VOC  emission 
reductions  beyond  the  15  percent  ROP 
plans;  and  transportation  control 
measures  (TCM)  for  the  Metro-East  St 
Louis  area.  Pre^ously,  on  July  14. 1997, 
EPA  issued  a  direct  &ial  approval  of 
these  SIP  revisions.  On  the  same  day 
Quly  14, 1997),  EPA  proposed  approval 
and  solicited  public  comment  on  the 
SIP  revisions.  This  proposed  rule 
established  a  30-day  public  comment 
period  noting  that  if  adverse  comments 
woe  received  regarding  the  direct  final 
rule  EPA  would  withdraw  the  direct 
final  rule  and  publish  an  additional 
final  rule  to  address  the  public 
comments.  Adverse  comments  wen 
received  during  the  public  comment 
period,  and  EPA  wlUidrew  the  direct 
final  rule  on  September  3, 1997  (62  FR 
46446).  This  final  rule  addresses  these 
C(Hnm«its  and  finalizes  the  approval  of 
the  Chinago  and  Metro-East  area  15 
percent  and  contingency  plans,  and  the 
Metio-East  area  TCMs. 
DATES:  This  final  rule  is  eCfective 
Janiiary  20, 1998. 

ADOWCTiCt;  Copies  of  the  SIP  revision 
request  are  av^lable  for  inspection  at 
the  following  address:  (It  is 
recommended  that  you  telephone  Mark 
J.  Palermo  at  (312)  886-6082,  before 
visiting  the  Region  5  office). 

UjS.  Environmental  Protection 
Agency,  Region  5.  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604. 


FOR  FURTHER  SfOHMATION  OONTACR 
Mark  J.  Palermo.  Environmental 
Protection  Specialist,  at  (312)  886-6062. 

SUPPLEMENTARY  INFORMATION. 

L  Background  OB 
Qmtiiigency  Plan 
EPA  Review  CrHeria 

On  November  15, 1990,  Congress 
enacted  amendments  to  the  Clean  Air 
Act  (Act);  Public  Law  101-549, 104  Stat 
2399,  codified  at  42  U.S.C  7401-7671q. 
Section  182(b)(1)  of  die  Act  requires 
States  with  ozone  nonattaimnent  areas 
classified  as  moderate  and  above  to 
submit  ROP  plans  to  reduce  VOC 
emissions  by  15  percent  from  1990 
levels  by  November  15, 1996, 
accounting  for  growth  in  the  VOC 
emissions  occurring  after  1990.  For 
purposes  of  these  plans,  the  Act  under 
sections  182(bXl)  (B)  and  (D),  defines 
bsseline  emissions  as  the  total  amounta 
of  actual  VOC  emissions  from  all 
anthropogenic  sources  in  the  ozone 
nonattainment  areas  during  the  calendar 
year  of  the  enactment  of  the  revision  of 
the  Act  (1990),  subtracting  or  Cactoring 
out  emission  reductions  achieved  by  the 
Federal  Motor  Vehicle  Emissions 
Control  Program  (FMVCP)  regulations 
promulgated  before  January  1, 1990,  and 
by  the  1990  gasoline  Reid  Vapor 
Pressure  (RVP)  regulatitms  (55  FR 
23666,  June  il,  1990).'  The  baseline  ' 
emissions  are  also  refeired  to  as  the 
"1990  adjusted  base  year  inventories." 
EPA  interprets  "calendar  year" 
emissions  to  consist  of  typkal  ozone 
season  weekday  onissions,  because  the 
applicable  ozone  National  Ambient  Air 
Quality  Standard  (NAAQS)  (0.12  parts 
per  million,  one-hour  average)  is 
generally  exceeded  or  violated  during 
ozone  seeson  weekdays  when  ozone 
precursor  emissions  and  meteorological 
conditions  are  the  most  conducive  to 
ozone  formati(Hi.  (See  "Stete 
Implementation  Plans:  General 
Preamble  for  the  Implementation  of 
Tide  I  of  the  Qean  Air  Act  Amendments 
of  1990,''proposed  rule  (57  FR  13507). 
Federal  ifsgister,  April  16, 1992 
(hereafter  referred  to  as  the  General 
Preamble)). 

Section  182(b)(1)(D)  of  the  Act  places 
limits  on  what  emission  reductiaos  can 
be  claimed  by  ROP  plans.  All 
permanent  and  enforceable  VOC 
emission  reductions  occurring  after 
1990  are  creditable  with  the  following 
exceptions:  (1 J  Those  resulting  from  any 
emission  ccmtrol  meesure  relating  to 


<  The  1990  RVP  ragulitiaiM  bait  A»  yeinHBty  of 
I  in  cnooa  noasttainiBMM  «•■■  itateg  tfaa 


.  TIm  FMVCP  providw  vahid* 
MniMion  limit!  thai  ■utomobih 
I  ifi  doigning  wid  buikling  i 
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motor  vehicle  exhaust  and  evaporatlv* 
emissioiu  promulgated  by  the 
Administntor  by  January  1 ,  1990;  (2) 
thoaa  due  to  RVP  regulations 
promulgated  by  the  Administrator  by 
November  15, 1990,  or  due  to 
regulations  required  under  section 
211(h)  of  the  Act;  (3)  those  due  to 
measures  to  correct  Reasonably 
Available  QMrtrol  Technology  (RACT) 
regulations  as  required  under  section 
182(aM2XA)  of  the  Act;  and  (4)  those 
due  to  measures  to  correct  previously 
noted  problems  in  an  existing  vehicle 
inspection  and  maintenance  (I/M) 
program  as  required  under  section 
182(aX2XB)  of  the  Act. 

Section  172(c)(9)  of  the  Act  as 
implemented  by  EPA  requires  States 
with  ozone  nonattainment  areas 
classified  as  moderate  and  above  to 
adopt  contingency  measures  by 
November  15, 1993.  Such  measures 
must  provide  for  the  implementation  of 
specific  emission  control  measures  if  an 
oxone  nonattainment  area  fails  to 
achieve  ROP  or  fails  to  attain  the 
NAAQS  within  the  time-frames 
specified  under  the  Act.  Section 
182(cH9)  of  the  Act  requires  that,  in 
addition  to  the  contingency  measures 
required  under  section  1 72(c)(9),  the 
contingency  measure  SIP  reviaion  for 
serious  and  above  ozone  nonattainment 
areas  must  also  provide  for  the 
implementation  of  specific  measures  if 
the  area  fails  to  meet  any  applicable 
milestone  in  the  Act  As  provided  by 
these  sections  of  the  Act,  the 
contingency  measures  must  take  eCCoct 
without  further  action  by  the  State  or  by 
the  EPA  Administrator  upon  failure  by 
the  State  to  meet  ROP  requirements  or 
attainment  of  the  NAAQS  by  the 
required  deadline,  or  other  applicable 
milestones  of  the  Act 

The  General  Preamble  states  that  the 
contingency  measures,  in  total,  must 
generally  be  able  to  provide  for  3 
percent  reductions  from  the  1990 
tMseline  emissions.  While  all 
contingencv  measures  must  be  fiilly 
adopted  rules  or  measures.  States  can 
use  the  measures  in  two  different  ways. 
A  State  can  choose  to  implement 
contingency  measures  before  the 
November  15, 1996,  ROP  milestone 
deadline.  Alternatively,  a  State  may 
decide  not  to  implement  a  contingency 
measure  until  an  area  has  actually  failed 
to  achieve  a  ROP  or  attainment 
milestone.  In  the  latter  situation,  the 
contingency  measure  emissioir 
reduction  must  be  achieved  within  one 
jrear  following  identification  of  a 
milestone  failure. 

The  EPA  has  developed  a  number  of 
guidelines  addressing  the  review  of  ROP 
and  contingency  plans  and  addressing 


such  topics  as:  (1)  The  relationship  of 
ROP  plans  to  other  SIP  elements 
required  by  the  Act;  (2)  recommended 
emission  reduction  levels  for  various 
control  measures  including  Federal 
emission  control  measures;  and  (3) 
emission  inventory  projection 
procedures.  All  relevant  guidelines  are 
listed  below. 

1 .  Procedures  for  Preparing  EmiMnoru 
Projeciions,  EPA-450/4-91-019, 
Environmental  Protection  Agency,  July 
1991. 

2.  State  Implementation  Plans; 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990;  Proposed 
rule  (57  FR  13498).  Federal  Registar, 
April  16,  1992. 

3.  "November  15, 1992,  Deliverables 
for  Reasonable  Further  Progress  and 
Modeling  Emission  Inventories," 
memorandum  from  J.  David  Mobley. 
Edwin  L.  Meyer,  and  C.  T.  Helms.  Office 
of  Air  Quality  Planning  and  Standards, 
Environmental  Protection  Agency, 
August  7, 1992. 

4.  Guidance  on  the  Adjusted  Bam 
Year  EndaaionB  Inventory  and  the  1996 
Target  for  the  IS  Percent  Rate  of 
Progreu  Plans.  EPA-452/R-92-005, 
Environmental  Protection  Agency. 
October  1992. 

5.  "Quantification  of  Rule 
Effectiveness  Improvements," 
memorandum  from  G.  T.  Helms,  Chief, 
Ozone/Carbon  Monoxide  Programs 
Branch.  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  October  1992. 

6.  Guidance  for  Growth  Factors. 
Projections,  and  Control  Strategies  for 
the  IS  Percent  Rate^f-Progress  Plans, 
EPA-452/R-93-002,  March  1993. 

7.  "Correction  to  'Guidance  on  the 
Adjusted  Base  Year  Emissions  Inventory 
and  the  1996  Target  for  the  15  Percent 
Rate  of  Progress  Plans',"  memorandum 
trom  G.  T.  Helms,  Chief,  Ozone/Carbon 
Monoxide  Programs  Branch,  Office  of 
Air  Quality  Planning  and  Standards, 
Environmental  Protection  Agency, 
March  2, 1993. 

8.  "15  Percent  Rate-of-Progreas 
Plana."  memorandum  from  G.  T.  Helms, 
Chief,  Ozone/Carbon  Monoxide 
Programs  Branch.  Office  of  Air  Quality 
Planning  and  Standards.  Environmental 
Protection  Agency,  March  16, 1993. 

9.  Guidance  on  the  Relationship 
Between  the  15  Percent  Rate-of-Progress 
Plans  and  Other  Provisions  of  the  Chan 
Air  Act.  EPA-452/R-93-007, 
Environmental  Protection  Agency.  May 
1993. 

10.  "Credit  Toward  the  15  Percent 
Rate-of-Progress  Reductions  from 
Federal  Measures,"  memorandimi  from 
G.  T.  Helms,  Chief,  Ozone/Carbon 


Monoxide  Programs  Branch, 
Environmental  Protection  Agency,  May 
6.1983. 

11.  Guidance  on  Prepartiig 
Enforceable  Regulations  and 
Compliance  Pro-ams  for  the  15  Percent 
Rate-of-Progress  Plans.  EPA-452/R-93- 
005.  Environmental  Protection  Agency, 
June  1993. 

12.  "Correction  Errata  to  the  15 
Percent  Rate-of-Progress  Plan  Guidance 
Series."  memorandum  from  G.  T. 
Helms,  thief.  Ozone  and  Carbon 
Monoxide  Programs  Branch. 
Environmental  Protection  Agency,  July 
28. 1993. 

13.  "Early  Implementation  of 
Contingency  Measures  for  Ozone  and 
Carbon  Monoxide  (CO)  Nonattainment 
Areas,"  memorandimi  from  G.  T.  Helms, 
Chief,  Ozone/Carbon  Monoxide 
Programs  Branch,  Environmental 
Protection  Agency,  August  13, 1993. 

14.  "Region  III  Quwnons  on  Emission 
Projections  for  the  15  Percent  Rate-of- 
Progress  Plans,"  memorandum  from 
G.T.  Helms,  Chief,  Ozone/Caihon 
Monoxide  Programs  Branch,  Office  of 
Air  Quality  Planning  and  Standanls, 
Environmental  Protection  Agency, 
August  17. 1993. 

15.  "Guidance  on  Issues  Related  to  15 
Percent  Rate-of-Progres;  Plans." 
memorandum  bom  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation,  Environmental 
Protection  Agency,  August  23, 1993. 

16.  "Credit  Toward  the  15  Percent 
Requirements  from  Architectural  and 
Industrial  Maintmiance  Coatings," 
memorandum  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agamcy,  September  10, 1993. 

17.  "Reclassification  of  Areas  to 
Nonattainment  and  1 5  Percent  Rate-of- 
Progress  Plans,"  memorandum  from 
John  S.  Seitz,  Director,  Office  of  Air 
Quality  Planning  and  Standards, 
Envihmmental  F^tection  Agency, 
September  20,  1993. 

18.  "Clarification  of  Guidance  Cor 
Growth  Facton,  Projections  and  Control 
Strategies  for  the  15  Percent  Rate  of 
Progress  Plans,"  memorandum  from  G. 
T.  Helms,  Chief.  Ozone/Carboli 
Monoxide  Programs  Branch,  Office  of 
Air  Quality  Planning  and  Standards, 
Environmental  Protection  Agency, 
October  6. 1993. 

19.  "Review  and  Rulemaking  on  15 
Percent  Rate-of-Progress  Plans." 
memorandum  from  G.  T.  Helms.  Chief. 
Ozone/Carbon  Monoxide  Programs 
Branch.  Office  of  Air  Quality  Planning 
and  Standards.  Environmental 
Protection  A^ncy,  October  6, 1993. 

20.  "Questions  and  Answers  from  the 
15  Percent  Rate-of-Progress  Plan 
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Workshop,"  memorandum  from  G.  T. 
Helms,  Chief,  Ozone/Caibon  Monoxide 
Programs  Branch,  Environmental 
Protection  Agency,  October  29, 1993. 

21.  "Rate-of-Progress  Plan  Guidance 
on  the  15  Percent  Calculations." 
memorandum  from  D.  Kent  Berry, 
Acting  Director,  Air  Quality 
Management  Division,  Environmental 
Protection  Agency,  October  29, 1993. 

22.  "Clarification  of  Issues  Regarding 
the  Contingency  Measures  that  are  due 
November  15. 1993.  for  Moderate  and 
Above  Ozone  Nonattainment  Areas," 
memorandum  from  D.  Kent  Berry, 
Acting  Director,  Air  Quality 
Management  Division.  Environmental 
Protection  Agency,  November  8, 1993. 

23.  "Credit  for  15  percent  Rate-of- 
Progress  Plan  Reductions  from  the 
Architectural  and  Industrial 
Maintenance  (AIM)  Coating  Rule." 
memorandum  from  John  S.  Seitz. 
Director.  Office  of  Air  Quality  Planning 
and  Standards.  Environmental 
RtDtectian  Agency.  Decenrf>er  9, 1993. 

24.  "Rule  ^fecUveness  Guidance: 
Integration  of  Inventory.  Compliance, 
and  Assessment  Applications," 
memorandum  from  G.  T.  Helms,  Chief, 
Ozone/Carbon  Monoxide  Programs 
Branch,  Office  of  Air  Quality  Planning 
and  Standards.  Environmental 
Protection  Agency.  January  21. 1994. 

25.  "Guidmce  on  Projection  of 
Nonroad  Inventories  to  Future  Yean." 
memorandum  from  Philip  A.  Lorang. 
Director.  Emission  Planning  and 
Strategies  INvision,  Office  of  Air  and 
Radiation.  Environmental  Protection 
Agmcy.  February  4. 1994. 

26.  "Discussion  at  the  Division 
Directon  Meeting  oa  June  1  Concerning 
the  15  Percent  and  3  Percent 
Calculations."  memorandum  from  G.  T. 
Helms,  Chief.  Ozone/Carbon  Monoxide 
Programs  Branch.  Office  of  Air  Quality 
Planning  and  Standards.  Environmental 
Protection  Agency.  June  2. 1994. 

27.  "Future  Nonroad  Emission 
Reduction  Credits  for  Court-Ordered 
Nonroad  Standards."  memorandum 
from  Philip  A.  Lorang.  Director, 
Emission  Planning  and  Strategies 
Division,  Office  of  Air  and  Radiation. 
Environmental  Protection  Agency, 
November  28. 1994. 

28.  "Credit  for  the  15  Percent  Rate-of- 
Progress  Plans  for  Reductions  from  the 
Architectural  and  Indiistrial 
Maintenance  (AIM)  Coating  Rule  and 
the  Autobody  Refinishing  Rule." 
memorandum  frtim  John  S.  Seitz. 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  November  29, 1994. 

29.  "Transmittal  of  Rule  Efiisctiveness 
Protocol  for  1996  Demonstrations," 
memorandum  from  Susan  E.  Bromm, 


Director,  Chemical,  Commercial 
Services  and  Municipal  Division,  Office 
of  Compliance,  Environmental 
Protection  Agency,  December  22, 1994. 

30.  "Future  Nonroad  Emission 
Reduction  Credits  fcff  Locomotivos," 
memorandum  from  Philip  A.  Lorang. 
Director.  Emission  Planning  and 
Strategies  Division.  Office  of  Air  and 
Radiation.  Environmental  Protection 
Agency,  January  3, 1995. 

31.  "Credit  for  the  15  Percent  Rate-of- 
Progress  Plans  for  Reductions  from  the 
Ardhitectural  and  Industrial 
Maintenance  (AIM)  Coating  Rule." 
memorandum  from  John  S.  Seitz, 
Director,  Office  of  Air  (Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  March  22. 1995. 

32.  "Fifteen  Pwcent  Rate-of-Progress 
Plans — ^Additional  Guidance," 
memorandum  from  John  S.  Seitz, 
Director.  Office  of  Air  Quality  Planning 
and  Standards.  Environmental 
Protection  Agency,  May  5, 1995. 

33.  "Regulatory  Schedule  for 
Consumer  and  Commercial  Products 
under  Section  183(e)  of  the  Clean  Air 
Act,"  memorandum  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards.  Environmental 
Protection  Agency,  June  22,  1995. 

34.  "Update  on  die  credit  for  the  15 
percmt  Rate-of-Progress  Plans  for 
Reductions  from  the  Architectural  and 
Industrial  Maintenance  Coatings  Rule," 
memorandum  from  John  S.  Seitz, 
Director.  Office  of  Air  Quality  Planning 
and  Standards.  Environmental 
Protection  Agency.  March  7. 1996. 

n.  Ritfe-Of-Progreas  and  Coatiageiicy 
Plan  Sobinittab  for  die  CUcagD  and 
Metro-East  St  Louis  Ozone 
Nonattainment  Areas 

A.  Administrative  Actions/ 
Requirements 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  SIPs  and  SIP  revisions  for 
submittal  to  the  EPA.  Sections  110(a)(2) 
and  110(1)  of  the  Act  provide  that  each 
SIP  submitted  by  a  State  must  be 
adopted  by  the  State  after  reasonable 
notice  and  public  hearing. 

The  State  of  Illinois  held  a  public 
hearing  on  October  15, 1993.  to  hear  and 
collect  public  comments  on  the  15 
percent  ROP  and  3  percent  contingency 
plans  for  both  the  Qiicago  and  the 
Metro-East  St  Lotiis  ozone 
nonattainment  areas.  Subsequently,  the 
plans  were  adopted  by  the  State  and 
submitted  to  EPA  on  November  15, 
1993.  The  submittals  included  records 
of  public  comments,  hearing  records, 
and  responses  to  public  comments.  The 
plans  were  supplemented  with 


additional  submittals  to  the  EPA  on 
February  18, 1994,  November  22, 1994, 
January  31. 1995.  and  May  23, 1995. 
These  subsequent  submittals  contain 
supplemental  documentation  on  the 
State's  emission  reduction  estimates  for 
various  source  categories.  At  EPA's 
request,  the  Illinois  Environmental 
Protection  Agency  (lEPA)  ntade 
additional  submittals  of  technical 
support  information  and  updated 
emission  estimates  on  May  9, 1996.  and 
July  22. 1996.  All  of  the  above 
submittals  are  considered  to  be  part  of 
the  record  of  decision  for  this 
rulemaking.  All  submittals  are  available 
for  review  at  the  EPA  Region  5  offices 
noted  above. 

On  January  21. 1994,  by  letter,  the 
EPA  found  the  Novembor  1993. 
submittals  to  be  incomplete  due  to  an 
incomplete  set  of  State  emission  control 
regulations.  Subsequently,  the  State 
adopted  and  submitted  all  required 
r^ulations.  EPA  found  the  ROP  and 
contingency  plan  submittals  to  be 
complete,  by  letter,  on  Jime  15, 1995. 

B.  Accurate  Emission  Inventories 

Sections  172(c)(3)  and  182(bXl)  of  the 
Act  require  nonattainment  plans  to 
include  and  be  based  on 
comprehensive,  accurate,  and  current 
inventories  of  actual  emissions  from  all 
sources  of  relevant  pollutants  in  the 
nonattainment  areas.  On  March  14, 1995 
(60  FR  13631),  EPA  approved  base  year 
(1990)  VOC  emission  inventories  for  the 
Chicago  and  Metro-East  St  Louis  ozone 
nonattainment  areas  (the  inventories 
also  included  major  soiuce  emissions 
from  surrounding  areas).  The  VOC 
emissions  bom  these  emission 
inventories  establish  the  baseline  for 
Illinois'  ROP  and  contingency  plans. 

It  should  be  noted  throughout  the 
disciissions  that  follow  that  volatile 
organic  emissions  are  referred  to  as  VOC 
emissions.  In  the  Illinois  ROP  and 
contingency  plans  (as  wrell  as  in  the  base 
year  emission  inventory 
documentation),  the  State  uses  the  term 
"Volatile  Organic  Material  (VOM)" 
rather  than  VOC.  The  State's  definition 
of  VCM  is  equivalent  to  EPA's 
definition  of  VOC.  The  two  terms  are 
interchangeable  when  discussing 
volatile  organic  emissions.  For 
consistency  with  the  Act  and  with  EPA 
policy,  the  term  VOC  is  used  in  this 
rulonaking.  VOC  emissions  referred  to 
in  today's  action  are  identical  to  VOM 
emissions  referred  to  in  Illinois'  ROP 
and  contingency  measure  plans. 

C  Required  VOC  Emission  Reductions 

Following  EPA  ROP  guidelines 
(primarily  guidance  contained  in  the 
Guidance  on  the  Adjusted  Base  Year 
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Emittiona  Inventory  and  the  1996 
Target  of  the  15  Percent  Rate  of  Progress 
Plans.  EPA-452/R-92-O05.  October 
1992.  and  in  the  Guidance  for  Growth 
Factors,  Pro/ections,  and  Control 
Strategies  for  the  IS  Percent  Rat»-of- 
Progress  Plans.  EPA-452/R-93-002, 
March  1993).  the  lEPA  has  determined 
that  cradiuble  VOC  reductions  (as 
oppoaad  to  noncredltable  emisaion 
reductions  defined  in  section 
182(b)(1)(D)  of  the  Act)  of  249.98  tons 
per  day  (TPD)  for  the  Chicago  ozone 


nonattainment  area,  and  28.66  T7D  for 
the  N4etro-Ea8t  St.  Louis  ozone 
nonattainment  area  are  needed  to 
achieve  the  15%  ROP  requirement.  To 
meet  the  3  percent  contingency 
requirement,  the  lEPA  determined  that 
the  contingency  measures  must  also  be 
able  to  achieve  a  31.92  TPD  VOC 
emission  reduction  in  the  Chicago 
ozone  nonattainment  area  and  4.96  TPD 
VOC  emission  reduction  in  the  Metro- 
East  St  Louis  ozone  nonattaiiunent  area. 
The  lEPA  has  fully  dociunented  the 


calculation  of  these  emission  reduction 
requirements  and  has  shown  that  EPA 
recommended  procedures  were 
followed.  This  documentation  includes 
identification  of  emission/source  growth 
Ssctors  and  noncreditable  emission 
reductions  from  emission  controls 
referenced  in  section  182(b)(1)(D)  of  the 
Act  Tables  1  and  2  summarize  the 
calculation  of  emission  reductions 
needed  by  1996. 


Table  i  .—  Emission  REDixmoNS  Reouireo  by  1996  for  the  Chicaqo  Area 


CateuMlon  ol  reduction 


byi 


IWU  GfmCBQO  Af9S  TQVH  VwC  cfTNSSlOnS  •■•m. ■••.*•••••••••••••«••»••...•• ....»••«....••••••.•••.••••»•••••.««•••••.•.•••»••••••«, 

1900-1986  NonoedWable  Reductions  (Reductions  from  1990  RVP.  Pre-1900  FMVCP,  and  RACT  Fta-up  ReguiaBons)  

1900  AdKisled  Base  Yaar  Emissions  (1900  ROP  Emissions  minus  NoncrsdNabia  Reductions) 

15  Percent  ol  Ad|usled  Base  Ye«  Emissions  , _.., 

Total  Required  Emisaion  Reductions  by  1906  (15  PareonI  oi  Adjusted  bIm  Yiiiir  Emiiiii^ 

1906  Taigst  Laval  (1990  ROP  Emissions  minus  Total  Required  Emission  Reductions  by  1996) 

1906  Pretadod  Emissions  (1000  AdMtad  Base  Yav  Emissions  plus  QrDM«i  Factor^ 

Reduction  Needs  By  1906  To  Adtiove  15  PsroenI  Net  Ol  QrovvVi  (1906  Protaolad  Emissions  plus  1900  Taigat  Laval 

ConOngarKy  Measure  Requlremer<  (3%  of  Adjusted  Baae  Yaar  Emisiioni)  ........„.....„...„.„„„ „......^...„ 

Toirt  Emission  Raducione  Required ... .. . 


TonsVOOday 


1,363.40 

1,216.56 
190.98 

1,064.06 
150.61 
350.54 
857.02 

1.107.00 

24eji 
sue 


281.90 


Table  2.— Emission  REOtxnxiNS  Required  by  1996  for  the  Metro-East  St.  Louis  Area 


Calculation  ol  reduction  needs  by  1906 


1990  Mabo^ast  Area  Total  VOC  Emissions 

1900  ROP  Emissions  (Aniwopoganic  only) _ 

1000-1906  NoncredNable  Reductions  (1000  RVP,  Prs-1990  FMVCP,  wid  RACT  Fix-Up  Reduction^ 

1990AdMted  Base  Year  Emissions  (1990  ROP  Emiseiona  rnlnua  NoncredWable  Reductions) 

15  Peioent  o(  Ad|uslsd  Baae  Year  Emissiona  _™. _ _...„.„...__ 

Total  Required  Emission  Reductions  by  1996  (15  Percent  of  Ai»istsi1  Baae  Yeer  Emissions  plus  NonoedWable  Reductional 

1996  Target  LeiwI  (1990  ROP  Emissions  minus  Total  Required  Emission  HeduoMons  by  1908) 

1996  Proiedsd  Emissions  (1990  Ad|ualad  Baee  Year  Emissions  plus  Qrowtfi  Fedora) 

minus  1996  Tergal  LaweQ 


Reduction  Needs  By  1996  To  Achieve  15  Percent  Net  Of  GrewOi  (1906  Prafeded 
Contingency  Meesure  Requirement  (SK  of  Ad|udsd  Bese  Yev  Emiaaiona)  

Total  Emission  ReducOons  Rsfpiieil 


TonsVOCMay 


234.79 
U4M 

ia75 
18824 

24.79 

36.54 
139.11 
106.77 

26J6 
4J8 


31 J2 


D.  Control  Measures 

Tablee  3  and  4  below  sununariae  the 
creditable  emission  reductions  bom  the 
15%  ROP  and  3%  contii^ancy  plan 
control  measures.  These  tables  indicate 
the  emission  reduction  credit  the  State 
has  claimed  for  each  control  meesure, 
and  the  actual  amission  reduction  credit 
which  EPA  finds  accepUble.  Unless 
otherwise  noted,  the  emission  control 
maeauree  apply  to  both  the  Chicago  and 
Metro-East  St  Louis  ozone 
nonattainment  areas.  Table  5  indicates 
the  date  of  EPA  approval  of  State 
adopted  control  meesures,  date  of  EPA 
promulgation  of  Federal  control 
measures,  or  an  identification  of  the 
source  for  taking  credit  for  a  control 
measure,  where  EPA  promulgation  has 
not  occurred.  Following  the  tables  is  a 
discussion  describing  eech  of  the 


emission  control  meesures  selected  to 
help  achieve  ROP  and  contingency 
measure  plan  requirements,  and  EPA's 
review  of  the  emission  reduction 
claimed  for  eech  control  meesure.  (Note 
that  the  lEPA,  in  describing  the  selected 
emission  control  measures  and  emission 
reduction  impacts,  does  not  dlntingiitnh 
between  ROP  plan  measures  and 
contingency  plan  meesures). 

Emission  reductions  not  needed  to 
achieve  15  percent  ROP  and  3  percent 
contingency  requirements  in  the 
Chicago  and  Metro-East  St.  Louis  ozone 
nonattainment  areas,  respectively,  will 
be  applied  toward  achieving  the  post- 
1996  ROP  requirement,  leading  to 
attainment  of  the  ozone  air  quality 
standard.  (Post- 1996  ROP  plans  are 
required  to  be  submitted  under  tiHrtion 
182(c)(2)(B)  of  the  Act). 


Certain  federal  meesures  relied  on  by 
Illinois  to  meet  the  15  percent  KOP 
requirement  were  not  implemented  by 
1996:  non-road  small  engbie  standards. 
Toxic  Substance  Dispoeal  Facility 
(TSDF)  RACT  Phase  n  Controls. 
Architectural  and  Industrial 
Maintenance  (AIM)  coating,  traffic 
coating,  and  consumer  and  commercial 
products  solvent  control.  Many  of  the  15 
percent  ROP  SIPs  originally  submitted 
to  EPA  have  relied  on  some  of  theee 
federal  measures  as  well  as  reductions 
firom  enhanced  I/M  programs  which 
were  not  implemented  by  1996. 
Consequentiy,  it  is  no  longer  possible 
for  these  States  to  achieve  the  portion  of 
the  15  percent  reductions  attributed  to 
these  programs  by  November  15, 1996. 
Under  these  circumstances,  disapproval 
of  the  15  percent  SIPs  would  serve  no 
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purpose.  Therefore,  in  these 
circumstances,  EPA  will  approve  a  15 
percent  ROP  plan  SIP  if  the  emission 
reductions  under  the  plan  will  achieve 
the  15  percent  level  as  soon  after 
November  15, 1996,  as  practicable.  To 
make  this  "as  soon  as  practicable" 
determination,  the  EPA  must  determine 
that  the  15  percent  ROP  plan  contains 
all  VOC  control  strategies  that  are 
practicable  for  the  nonattainment  area 
in  question  and  that  meaningfully 
accelerate  the  date  by  which  the  15 
percent  level  is  achieved.  The  EPA  does 
not  believe  that  measures  meaningfully 


accelerate  the  15  percent  date  if  they 
provide  only  an  insignificant  amotmt  of 
reductions.  However,  as  a  minimum 
requirement.  EPA  will  approve  a  15 
percent  SIP  only  if  it  achieves  the 
reductions  from  the  measures  needed  to 
reach  the  15  percent  level  by  no  later 
than  November  15, 1999. 

The  federal  rules  for  federal  non-road 
small  engine  standards  and  TSDF  RACT 
Phase  n  have  been  promulgated  and 
emission  reductions  will  occur  before 
November  15, 1999.  Proposed  rules 
have  been  published  for  AIM  coatings, 
traffic  coatings,  and  consumer  and 
commercial  products,  and  EPA  expects 


final  rules  to  be  promulgated  in  1998. 
with  compliance  dates  for  these  rules  to 
occur  no  later  than  November  15, 1999. 
EPA  has  reviewed  other  VOC  SIP 
measvues  that  are  at  least  theoretically 
available  to  Illinois,  and  has  concluded 
that  implementation  of  any  such 
measure  that  might  be  appropriate 
would  not  accelerate  the  date  of 
achieving  the  15  percent  reductions. 
Therefore.  EPA  finds  that  Illinois'  ROP 
plans  for  the  Chicago  and  Metro-East 
ozone  nonattainment  areas  achieve  15 
percent  emission  reduction  as  soon  as 
practicable. 


Table  3.— Control  Measures  for  the  Chicago  Ozone  Nonattainment  Area 


Control  Measure 


Md)ile  Source  Measures: 

EnhMiced  Vetiide  I/M  Program 
Conventional  TCMs  


Naiional  Energy  Policy  Ad  d  1992 

Poet-1994  Tier  1  Vehicle  Emission  Rates 
1905  Reformuieted  Qasdine , 


1902  Vehicle  I/M  Program  Amendments 

Federal  Delsrgsnt  AddHive  Qasdine 

Federal  Non-Road  SmaH  Engine  Stwidwds 


Subtotal . , 

Industrial  Source  Mooaures: 

RACT  Geographic  Expenaion _.. 

Expanded  RACT— Lowered  Source  Size  Cutoffs  (25  Tons  Per  Year) 
New  Contid  Technique  Guidelines  (CTQ): 

Industrial  Waste  Treatment  FaiciBlw'ow^ 
VdaiUe  Organic  Liquid  (VOL)  Stor^je 

Pleslic  Parts  Coating  ........ 

Lithographic  Printing  ..... 

Aulomol)iie  Refinishing 


VOC  reduction 
ate  claimed 
tona/day 


10.80 
2.00 
020 
2.40 
112.79 
8.40 
2.20 
4.37 


Coice  Oven  National  Emission  Stsndard  for  Hazardous  Air  Pollutants  (NESHAP)/Maximum  Avdiabie  Con- 
trd  Technology  (MACT) „ „.„ 

SOCMI  NESHAP 

TSDF  RACT  Phase  I  and  II  Controls „ 

Itterine  Vessel  Loedim  ..  .. 

Tightening  d  RACT  Standards  and  Source  Size  Cutoffs  „ 

Plant  Shut-Oowns „ _ 

Improved  Rule  Effectiveness  from  Clean  Air  Ad  Permit  Program  (CAAPP) 


Subtotal 

Area  Source  IMeasures: 

Stage  llServioe  Station  Vapor  Recovery 

AIM  Coating 

Traffic  and  Maidenance  Coatirtgs 


Underground  Qasdine  Storage  Tank  Breathing  Contrd 
Consumer  and  Commercial  Products  Solvent  Contrd  .... 

^^lA/HMfli    ■•■•■•••■••■■•■>*•••■••••■■•■•*••■•••■••••••••>•*•■■»>■*■■■•»•••••■•< 


Total 


151.06 

3.43 
2.78 

12.60 

ai4 

2.18 

0.28 

4.06 

16.30 

6.93 

1.33 

2.08 

1.40 

12.05 

31.60 

26.30 


VOCradudion 
edtonaMay 


See  below 
2.00 
0.20 
2.40 
112.79 
8.40 
2.20 
4J7 


123.46 

23.67 

13.28 

3.73 

4.87 

8.10 


53.65 


320.07 


132.36 

3.43 
2.78 

3.21 

ai4 

2.18 

0.28 

4M 

16.30 

6.93 

1.33 

2.08 

1.40 

12.05 

31.60 

26.30 


114.07 

23.67 

10.60 

3.73 

4.87 

8.10 


50.07 


207.40 


TABLE  4.— Control  Measures  for  the  Metro-East  St.  Lows  Ozone  Nonattainment  Area 


Contrd  measure 

VOCradudion 

oedttrs- 
queslsd(TPD) 

VOCrsdudion 

credN^- 
proved(TTO) 

MdMie  Source  Measures: 

Enhanced  Vehicle  I/M  Program z .. 

Conventional  TCMs  „„. 

4.80 
0.20 

See  below 
0.20 
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Table  4.— Control  Measures  for  the  Metro-East  St.  Louis  Ozone  Nonattainment  Area— Continued 


Control  measure 


VOC  reduction 

credit  re- 
quested (TPO) 


VOC  reduction 

credW  ap- 
proved  (TPO) 


PoeH1994  Tier  1  Vehide  Emisaion  Rates  ... 

7.2/8.2  pai  RVP  Conventional  QaaoHna 

1982  Vahide  l/M  Program  Amendments  . 

Federal  Detergent  Additive  Gasoline 

Federal  Non-Road  SmaN  Engine  Standards 


Subtotal 
Industrial  Source  I 

New  CTQa  or  AvaMabia  CTQa: 

Batch  Prooaaaaa 

IWTF  

Aulomotiite  Refinistwng 

Coke  Oven  NESHAP/MACT  ..„ 
SOCMI  NESHAP  


0.19 
8^ 
0.20 
0.20 
0.42 


0.19 
8.55 
0.20 
0.20 
0.42 


TSOF  RACT  PtMse  I  and  II  Controia 
Marina  Vessel  Loading 


Tightening  o(  RACT  StandanJs  snd  Source  Size  CutoAs  .. 

PIsnt  Shul-Oowns 

Improved  Rule  Edectiveness  Irom  CAAPP  

Hazwdous  Air  PoNutMKHAP)  Standards  Earty  Rsdudkin 

Area  Source  Msasuraa: 

AIM  Coaling  

Traffic  arxl  Mairasrtance  Coaling 

Undsrground  Oaso«ne  Storage  Tank  Breathing  Control 
Conaumer  and  Commercial  Product  Solvent  Reduction  . 


14^ 


0.36 
0.10 
1.20 
0.10 
0.26 
0.06 
11.82 
0.30 
1.44 
9.50 
0.74 


9.76 


0.36 
0.10 
1.20 

aio 

0l26 
OM 
11J2 
0.39 
1.44 
9JS0 
a74 


25.97 

0.94 
0.02 
a44 
0l68 


25.97 

0.75 
0.62 
a44 
0.56 


2.58 


2J9 


Total 


43.11 


38.12 


Table  5.— Federal  Approval  or  Promulgation  of  Control  Measures 


Control  measure 


Oats  01  EPA  spproval 


Chk:ago  Area  TCMs 

Matro-Easi  Area  TCMs 

1902  ^4ational  Energy  Policy  Act  ... 
pQet-l9e4  Tier  1  Vehk:ie  Emission 

1996  Retormulatsd  QaaoNne  «.»...»....„. — 

Metro-East  area  7^  pel  RVP  Convsntkmal  Gas- 
oline Rule. 

1992  Vehicle  l/M  Program  Amendments 

Federal  Oasotrw  Detergent  AddHive 

Federal  Non-Road  SmaN  Engine  Standards 


Chicago  Aree  RACT  Geographic  Expanakxi  

Chicago  /Krea  Expanded  R/KCT— Lowered  Size 
Cutolls  (25  Tons  VOC  Per  Year). 

Batch  Processes 

IWTF  

VOL  Storage  Tanks 

PtasSc  P«ts  Coaling  

LpNT^^^BS^^HC     r     IHHNHJ      aaaaaaaaaaaaaaaaaaaaa— aaaaaaa»aaaaaaaaa«aa 
^^■^HMIKX^^^P     ^V^MH^^H^HHJ      «  aaaaaaa  **»»»■*■  a»»<aa«aaa—a*aaaaa  a  aa 

Coke  Oven  NESHAP 

SOCMI  NESHAP  

TSOF  RACT  (RCRA)  Phaae  I  «id  II 


Marine  Veesel  Loading  Control  

Tlghtanad  RACT  Coating  Standards 

TigMsnad  RACT  SOCMI  Air  Oxidatkm  

pint  StHil-dowrw 

Improved  Rule  EftecSvenees  Irom  CAAPP 

HAP  Stwxtvds  E«ty  Reduction  Progrsm  

Underground  Oaaoiina  Storage  Tank  Oiaalhing 
Contrala. 


See  diacusston  batow. 


September  21.  1995  (60  FR  4886). 
Date  of  EPA  approval  action  is  date  of  today's  Fstlsml 
Federal  Regulatton  Mwch  14.  1996  (61  FR  10621). 
Federal  ReguMion  June  5.  1991  (56  FR  25724). 
Fedsnri  Regulalton  Februwy  16.  1994  (59  FR  7716). 
M«ch  23.  1996  (60  FR  5318). 

April  9.  1996  (61  FR  15715). 

Federal  Regulation  November  1.  1994  (59  FR  54706). 

Federtf  Regulation  August  2.  1995  (60  FR  34582)  See  "Guklsnce  on  Protection  ol 

Inventories  to  Future  Years,"  February  4.  1994.  and  Tulure  Nonroad  Emiiawn  Raductton 

Credits  tor  Court-Ordsred  Nonroad  Standwds."  November  28. 1994. 
September  9.  1994  (50  FR  46662). 
October  21.  1906  (61  FR  54566). 

April  2.  1996  (61  FR  14484). 

Federal  Regulation  April  22.  1994  (59  FR  19468). 

August  8.  1996  (61  FR  41338). 

October  26.  1996  (60  FR  54807). 

November  8.  1995  (60  FR  56238). 

July  25.  1996  (61  FR  38677). 

Fedenri  Regulation  October  27.  1993  (58  FR  57911). 

Fadsral  Regulation  April  22.  1994  (59  FR  19454). 

Federal  Regulation  Phase  I,  June  21.  1990  (56  FR  25454)  Phase  II.  December  6.  1994  (59 

FR  62896)  See  XredH  Toward  the  15  Percent  RateOMVogress  Reducttons  Irom  Federal 

Measures."  May  6.  1903. 
Aprils.  1995  (60  FR  16801). 
Februwy  13.  1996  (61  FR  5611). 
September  27.  1995  (60  FR  49770). 
See  discussion  betow. 
March  7,  1905  (60  FR  12478). 
Federal  Regulatton  November  21.  1994  (59  FR  59924). 
March  23. 1906  (60  FR  16233). 
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Table  5.— Federal  Approval  or  Promulgation  of  Control  Measures— Continued 


Control  measure 


Date  of  EPA  approval 


Stage  II  Gasoline  Vapor  Recovery _ 

Traffic  and  Maintenance  Coatings 

Consumer  and  Commercial  Products  Solvent 
Control. 


January  12. 1993  (58  FR  3841). 

OeditaUe  toward  ROP.  See  "Update  on  the  Credit  tor  the  15  Percent  ROP  Pteis  tor  Reduo- 
tions  from  the  >MM  Coalings  Rute,"  March  7, 1996. 

Creditable  toward  ROP.  See  "Update  on  the  Credit  tor  the  15  Percent  ROP  Plwis  tor  Reduc- 
tions from  ttw  AIM  Coalings  Rute."  March  7. 1996. 

Creditable  toward  ROP.  See  "Regulatory  Schedute  for  Consumer  and  Commercial  Produds 
under  Section  183(e)  of  the  Ctoan  Air  Act."  June  22, 1996. 


1.  Mobile  Sources 

a.  Enhanced  Vehicle  I/M.  The  Illinois 
15  percent  ROP  plan  submittal  claims 
emission  reduction  credit  for  enhanced 
vehicle  I/M  for  the  Chicago  and  Metro- 
East  St  Louis  areas.  The  State  has 
signed  a  contract  for  the  construction 
and  implementation  of  enhanced  I/M. 
which  provideathat  enhanced  I/M 
testing  will  begin  in  January  1999. 
Based  on  EPA's  review  of  the  State's 
plan  submittal,  the  State  has  adopted 
sufficient  measures,  in  conjunction  with 
credit  from  certain  Federal  measures,  to 
achieve  15  percent  ROP  and  3  percent 
contingency  requirements  without 
enhanced  I/M.  Enhanced  I/M  will  play 
a  significant  role  in  achieving  post-1996 
9  peicent  ROP  requirements,  and 
ultimately,  help  bring  the  Chicago  and 
Metro-East  St  Louis  ozone 
nonattainment  areas  into  attainment  of 
the  public  health  based  ozone  air 
quality  standards.  The  amoimt  of 
emission  reduction  credit  whidi  can  be 
taken  for  enhanced  I/M  will  be 
determined  when  Illinois  submits  and 
EPA  takes  action  on  the  State's  9 
peicent  ROP  plan. 

b.  Conventumal  TCh48.  The 
Metropolitan  Planning  Organizations 
(MPO)  for  the  Chicago  and  Metro-East 
St  Louis  areas  (Chicago  Area 
Tranqxntation  Study  and  East-West 
Gateway  Coordinating  Council, 
respectively)  are  admhiisteiing  a 
number  of  TCM  projects  to  both  reduce 
vehicle  miles  traveled  (VNfl)  and  the 
amount  of  VOC  emissions  per  VMT.  The 
projecrts  have  been  programmed  and 
funded  through  the  areas' 
Transportation  Improvement  Programs 
(TIP)  under  the  federal  Congestion 
Mitigation  and  Air  Quality 
Improvement  Program  (CMAQ).'  Illinois 
is  claiming  emission  reductions  from 
the  TCMs  in  its  15  percent  ROP  plans 
for  the  Chicago  and  Metro-East  areas. 

States  can  take  credit  for  TCMs  which 
are  apprt>ved  as  revisions  to  the  SIP. 


>MPOi  can  utiliw  Unitad  SUtM  OapataMnt  of 
TkansportatiaD  (DOT)  fund*  from  CMAQ.  CMAQ  is 
•  fsdanl  pragram  which  providet  funding  for 
tranapcKtation  related  proiacts  and  programs 
Ammi^n^A  to  contiibuta  to  attainment  of  air  quality 
standards. 


EPA's  requirements  for  TCMs  are 
summarized  in  the  June  1993,  EPA 
guiduice  dociunent.  Guidance  on 
Preparing  Enforceable  Regulations  and 
Compliance  Programs  for  the  IS  PKcent 
Rate-of-Progress  Plans.  The  required 
elements  are  (1)  a  complete  description 
of  the  measure,  and,  if  possible,  its 
estimated  emissions  reduction  benefits; 
(2)  evidence  that  the  measure  was 
properly  adopted  by  a  jurisdiction(s) 
with  legal  authority  to  execute  the 
measure:  (3)  evidence  that  fimding  will 
be  available  to  implement  the  measure; 
(4)  evidence  that  all  necessary  approvals 
have  been  obtained  from  all  appropriate 
government  offices;  (5)  evidence  that  a 
complete  schedule  to  plan,  implement, 
and  enforce  the  m«isure  has  been 
adopted  by  the  implementing  agencies; 
and  (6)  a  description  of  any  monitoring 
program  to  evaluate  the  measura's 
effsctiveness  and  to  allow  for  necessary 
in-place  corrections  or  alterations. 

The  Chicago  area  TCMs  were 
ap[»oved  on  September  21, 1995  (60  FR 
4886).  The  Metro-East  St  Louis  area's 
15  percent  ROP  plan  includes  work  trip 
reductions,  transit  improvements,  and 
traffic  flow  improvements  TCMs.  These 
TCMs  are  being  approved  in  today's 
action  as  a  revision  to  the  SIP  because 
they  fully  satisfy  all  the  requirements 
based  on  the  following:  (1)  a  complete 
description  of  the  program  and 
estimated  emission  reduction  are 
provided  in  dociunentation  included  is 
the  docket  for  this  rulemaking  action; 
(2)  the  measure  has  beenadopted  by  the 
East- West  Gateway  Coordinating 
Council,  the  authorized  MPO  for  the  St 
Louis  metropolitan  area;  (3)  the  program 
is  currently  operating  and  has  received 
fsderal  CMAQ  program  money  for 
operation;  (4)  all  necessary  approvals 
have  been  obtained  from  DOT  in  the  FY 
1994-1997  TIP  (which  includes  the    ' 
TCMs);  (5)  the  TIP  provides  the 
schedule,  implementation  mechanism, 
and  also  the  enforcement  mechanism  for 
the  TCM  (the  conformity  provisions  in 
40  CFR  part  93  provide  that  TCMs  in  an 
approved  SIP  must  be  implemented  on 
schedule  before  a  conformity 
determination  can  be  made  by  DOT); 
and  (6)  the  CMAQ  program  requires 


monitoring  of  programs  funded  under 
CMAQ  and  annual  reports  to  DOT  on 
achieved  emissiouTeductions. 

The  emission  reductions  claimed  in 
the  R(X>  plans  for  both  the  f3iir:agn  and 
Metro-East  TCMs  are  adequately 
documented  and  acceptable. 

c.  National  Energy  Policy  Act  of  1992. 
The  National  Eneigy  Policy  Act  (EPAct) 
was  enacted  in  October  1992.  Q'Act 
mandates  implementation  (use)  of 
Alternative  Fueled  Vehicles  (AFVs)  in 
federal.  State,  and  utility  fleets.  EPAct 
requires  that  25%  of  new  vehicle 
piuchases  by  federal  fleets,  10%  of  new 
vehicle  purt^ases  by  State  fleets,  and 
30%  of  new  vehicle  piuchases  by  utility^ 
fleets  must  be  AFVs  beginning  in  1996. 
lEPA  estimated  that  EPAct  would 
implement  approximately  2,000  AFVs 
in  the  Chicago  Area  by  1996.  The  EPA 
mobile  sotuce  emission  factor  model, 
MOBILESa,  was  used  to  determine  the 
impacts  of  EPAct  on  mobile  sounx 
emissions.  The  State's  emission 
reduction  estimates  for  this  federal 
measure  are  adequately  documented 
and  acceptable. 

d.  Post- 1994  Tier  1  Emission  Rates. 
Section  202  of  the  Act  sets  new  Tier  1 
emission  standards  for  motor  vehicles, 
some  of  which  will  be  implemented 
priot  to  the  oui  of  1996.  The  Tier  1 
standards  are  approximately  twice  as 
stringent  as  prior  (established  prior  to 
the  1990  Clean  Air  Act  amendments) 
motor  vehicle  emission  standards.  Fw 
passengn^  cars  and  light-duty  trucks 
weighing  up  to  6,000  pounds,  the 
implementation  of  the  standards  is  to  be 
phased-in  over  three  years,  40  percent  of 
the  manufactured  vehicles  for  model 
year  1994,  80  percent  of  the 
manufactured  vehicles  in  model  year 
1995,  and  100  percent  of  the 
manufactured  vehicles  in  the  model 
year  1996  and  later.  For  gasoline  and 
diesel  powered  light-duty  trucks 
weighing  more  than  6,000  pounds,  the 
Tier  1  standards  are  to  be  met  in  50 
percent  of  the  manufactured  vdiicles  in 
model  year  1996  and  in  100  percent  of 
the  manufactured  vehicles  thereafter. 

The  EEPA  has  detOTmined  that  the 
emission  reductions  resulting  from 
these  tightoied  vehicle  standards  are 


66286   Fedanl  Register  /  Vol.  62.  No.  S43  /  Thursday.  December  18.  1997  /  Rules  and  Regulations 


croditabis  toward  the  15  percent  ROP 
plan  and  used  the  MOBILE5a  emiaaion 
tBctor  model  to  calculate  the  VOC 
emiaaion  reductions  for  thia  control 
measure.  The  State's  emiaaion  reduction 
estimates  are  adequately  doctunented 
and  acceptable. 

0.  1992  l/h4  Program  Amendments.  As 
a  result  of  an  agreement  resolving  a 
lawsuit  between  Wisconsin  and  EPA, 
the  State  of  Illinois  added  a  tamper 
check  and  two-speed  idle  test  to  the 
basic  I/M  program  in  the  Chicago 
metropolitan  area.  The  I/M  program  area 
coverage  was  also  increased  to 
encompass  almost  all  of  the  Chicago 
metropolitan  area.  These  changes  in  the 
I/M  program  were  implemented  in  1992, 
and  were  approved  by  EPA  on  April  9. 
1996  (61  FR  15715).  Similar  changaa  in 
the  components  of  the  I/M  program 
were  implemented  in  the  Metro-Eaat  St. 
Louis  area,  as  well. 

The  lEPA  used  the  MOBILESa 
emission  hctor  model  to  estimate  the 
emission  reductions  for  both  areas.  The 
State's  emission  reduction  estimates  are 
adequately  documented  and  are 
acceptable. 

/.  Federal  Detergent  GatoUne 
Additive.  The  Federal  detergent  gasoline 
additive  regulation  was  promulgated 
November  1. 1994  (59  FR  54706).  This 
regulation  requires,  beginning  January  1 . 

1995,  that  gasoline  sold  nationwide 
contain  additives  to  prevent 
•cciunulation  of  deposits  in  engines  and 
fiiel  systems.  Preventing  such  deposits 
maintains  the  efficiencies  of  engLae 
systaou  and  reduces  VOC  emiasions 
resulting  from  engine  efficiency 
dc«radation. 

The  State  has  reviewed  guidance  from 
EPA's  Office  of  Mobile  Sources  which 
indicates  that  the  use  of  gasoline 
containing  the  required  additives  will 
reduce  vehicle  VOC  emiaaions  by  0.7 
percaot  in  1996.  This  guidancs  is  the 
basis  for  the  VOC  emission  reductions 
claimed  in  the  1 5  percent  ROP  plans  for 
this  control  measure.  The  emission 
reduction  estimates  are  acceptable. 

g,  Federal  Non-Road  SmaU  Engine 
Standarda.  Federal  standards  for  non- 
road  engines  (25  horsepower  and  below) 
were  promulgated  on  July  3.  1995  (60 
FR  34582).  The  standards  would 

Erimarily  afibct  2  stroke  and  4  stroke 
iwn  and  garden  equipment  and  light 
commercial,  construction,  and  log^ng 
equipment.  Although  full 
implementation  of  this  control  measure 
will  not  occur  until  after  November  15. 

1996.  the  SUtes  can  take  credit  for  this 
measure  pursuant  to  EPA  policy 
memoranda,  "Guidance  on  Protection  of 
Nonroad  Inventories  to  Future  Years," 
February  4. 1994.  and  "Future  Nonroad 
Emission  Reduction  Credits  for  Court- 


Ordered  Nonroad  Standards," 
November  28,  1994.  Based  on  this 
policy,  the  lEPA  assumed  that  the 
Federal  non-road  small  engine 
standards  would  reduce  1996  VOC 
emissions  frtim  these  sources  by  4.5 
percent.  The  lEPA  also  assumes  that 
these  rules  will  ha^e  a  rule  efiectiveness 
of  100  percent  because  the  rules  affect 
all  manufurturers  of  small  engines  in 
the  nation.  The  4.5  percent  emission 
reduction  claim  is  assumed  to 
appropriately  account  for  rule 
penetration  (the  fraction  of  small  engine 
emissions  affected  by  the  rule).  The 
assimied  emission  reduction  percentage 
is  acceptable. 

h.  Reformulated  Gasoline.  Beginning 
January  1, 1995,  sellers  of  gasoline  in 
the  Chicago  ozone  nonattainment  area 
were  required  to  sell  only  reformulated 
gasoline  as  required  under  federal 
regulation  promulgated  February  16, 
1994  (59  FR  7716).  Using  the  MOBILESa 
emission  factor  model,  the  lEPA  has 
determined  that  the  use  of  reformulated 
gasoline  will  result  in  a  IS  percent 
reduction  in  vehicle  VOC  emissions. 
The  lEPA  notes  that  the  use  of 
reformulated  gasoline  will  also  result  in 
lower  gasoline  marketing  and  off-road 
engine  emissions  in  the  Chicago  ozone 
nonattainment  area.  The  emission 
reduction  estimates  are  adequately 
documented  and  acceptable. 

/.  7.2  RVP  Gatoline.  On  October  25, 
1994,  the  lEPA  submitted  to  the  EPA  a 
SIP  revision  request  for  the  purpose  of 
lowering  the  RVP  of  gasoline  from  9.0 
pounds  per  square  inch  (psi)  to  7.2  psi 
in  the  Metro-East  St.  Louis  ozone 
nonattainment  area.  EPA  approved  this 
SIP  revision  on  March  23. 1995  (60  FR 
15233).  The  Illinois  rule  requires  the  use 
of  7.2  psi  RVP  gasoline  in  the  Metro- 
East  St.  Louis  area  during  the  period  of 
June  1  through  September  15  each  year 
begiiming  in  1995.  The  rule  grants  a  1 
psi  waiver  for  ethanol  blended  gasolines 
tfiat  have  an  ethanol  content  between  9 
and  10  percent  ethanol  by  volume. 

The  lEPA  uaed  the  MOBILESa 
emission  (actor  model  to  calculate  the 
raanlting  VOC  emission  reduction  for 
oo-highway  mobile  sources.  Illinois 
used  a  RVP  ratio  (reduced  RVP  versus 
average  RVP  of  gasoHiw  sold  in  1990)     ^ 
along  with  1996  gasoline  usage 
aedmates  to  calculate  the  VOC  emission 
reduction  from  gasoline  marlieting 
sources.  The  calculation  of  the  emission 
reduction  is  adequately  documented 
and  acceptable. 

2.  Industrial  Sourcea 

a.  RACT  Geographic  Expansion.  The 
State,  on  August  13,  1992,  adopted  a 
rule  to  expand  the  coverage  of  existing 
RACr  regidations  to  include  Oswego 


Township  in  Kendall  County,  and  Aux 
Sable  and  Goose  Lake  Townships  in 
Oundy  County.  This  geographic 
expanaion  has  affected  several  facilities, 
which  are  adequately  documented  in 
the  ROP  plan  submittal.  EPA  approved 
this  expansion  on  September  9, 1994  (59 
FR  46562).  The  emission  reduction 
estimate  is  acceptable. 

b.  RACT — Reduction  in  Major  Source 
Threshold.  Section  182(d)  of  the  Act 
defines  "major  source"  for  severe  ozone 
nonattainment  areas  to  include  any 
stationary  sotirce  or  group  of  sources 
located  within  a  contiguous  area  and 
under  common  control  that  emits,  or 
has  the  potential  to  emit,  at  least  25  tons 
of  VOC  per  year.  This  establishes  a 
maximum  source  size  cutoff  for  the 
application  of  RACT  rules  (the  State  has 
adopted  RACT  rules  with  much  smallw 
source  size  cutoffs  for  <{ipst  applicable 
source  categories)  for  severe  ozone 
nonattainment  areas,  such  as  the 
Chicasoarea. 

On  January  6, 1994,  the  Illinois 
Pollution  Control  Board  (IPCB)  adopted 
modified  source  size  cutofb  of  25  tons 
per  year,  potential  to  emit,  for 
flexograpnic/rotogravure  printing 
operations,  petroleiun  solvent  diy 
cleaners,  and  non-Control  TechnoIogir~ 
Guideline  (non-CTG)  sources  in  the 
Chicago  ozone  nonattairunent  area. 
Other  source  categories  regulated  in  the 
Chicago  area  are  covered  fay  category- 
specific  source  size  applicability  cuto£b 
well  below  the  25  ton  VOC  per  year 
specified  in  section  182(d)  of  the  Act 
EPA  approved  this  regulation  on 
October  21. 1996  (61  FR  54556).  The 
State's  emission  reduction  estimates  for 
this  rule  are  adequately  documented 
and  acceptable. 

c.  Post-1990  CTG  Rules.  Section 
182(bX2HA)  of  the  Act  requires  States 
with  moderate  and  above  ozone 
nonattainment  areas  to  adopt  RACT 
rules  covering  post-1990  CTG  source 
categories.  Illinois  claimed  emission 
reduction  credit  for  many  of  the  State 
rules  adopted  to  meet  the  section 
182(bX2HA)  requirement.  The  following 
briefly  discusses  these  rules  and 
claimed  emission  reduction  credit  taken 
by  the  State: 

i.  Batch  Proceases.  Illinois'  batch 
process  rule  controls  VOC  emissions 
from  betch  chemical  processes  found  in 
the  folloMring  industries:  plastic 
materials  and  resin  manufacturing; 
cyclic  crudes  and  intermediates 
manufactiuing  and  processing: 
industrial  organic  chemical 
manufacturing;  pharmaceuticals 
manufacturing;  gum  and  wood 
chemicals  manufacturing;  and 
agricultural  chemicals  manufacturing. 
Inis  rule  was  derived  from  an  EPA  draft 
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CTG  dated  December  29, 1993,  and  an 
EPA  Alternative  Control  Techniques 
(ACT)  document  completed  in  February 
1994.  The  rule  was  approved  by  EPA  on 
April  2, 1996  (61  FR  14484).  The  lEPA 
used  RACT  flow  rate  equations  from  the 
draft  CTG  for  the  development  of  the 
.control  specifications  of  batch 
processes.  Emissions  must  be  controlled 
using  condensers,  absorbers,  adsori>ers, 
thermal  destruction  systems,  flares, 
thermal  incinerators,  or  catalytic 
incinerators.  In  determining  the 
applicability  of  the  control  requirements 
of  the  rule,  owners  or  operaton  must 
determine  the  actual  average  flow  rates 
for  vent  streams.  If  the  acttial  average 
vent  streem  flow  rate  (standard  cubic 
feet  per  minute)  is  below  the 
applicability  flow  rate  value  calculated 
using  the  RACT  flow  rate  equations 
(specific  to  volatility),  the  VOC  from  a 
process  vent  must  be  controlled  with  a 
reduction  efficiency  of  90  percent  (or 
down  to  a  VOC  concentration  of  no 
more  than  20  parts  per  million  volume). 
Sources  are  exempted  from  emission 
controls  if  the  annual  VOC  emissions 
are  less  than  500  pounds  for  individual 
batch  operations  or  less  than  30.000 
poimds  for  a  batch  process  train.  The 
owner  or  operator  must  keep  records  of 
average  flow  rates  during  testing  periods 
and  annual  VOC  mass  emission  rates. 
Compliance  with  this  rule  is  required  by 
March  15. 1996. 

The  lEPA  has  determined  there  an  15 
affected  facilities  in  the  Chicago  ozone 
Bonattaiiunent  area  and  3  affected 
facilities  in  the  Metro-East  St.  Louis 
ozone  nonattainment  area.  The  EPA 
accepts  the  emission  reductions  of  3.21 
TPD  claimed  for  facilities  in  the  Chicago 
area,  and  0.36  TPD  in  the  Metro-East 
area. 

It  should  be  noted  that  the  State, 
dujring  discussions  with  the  EPA.  has 
raised  the  point  that  a  significant 
additional  VOC  emission  reduction  may 
be  claimed  for  this  source  category.  In 
the  earlier  submittals,  the  State 
indicated  a  significant  emission 
reduction  of  9.39  TPD  for  an  alcohol 
stripper  unit  at  the  Stepan  Company's 
Millsdale  facility  (Chicago  ozone 
nonattainment  area)  (permit/source 
number  78030038087).  The  State  and 
EPA  are  working  %vith  the  affiected 
(l»mpany  to  determine  the  exact  timing 
of  the  emission  reduction.  If  it  is 
ultimately  determined  that  the  emission 
reduction  occurred  after  1990,  the  State 
will  seek  the  correction  of  the  ROP  plan 
to  credit  this  emission  reduction  in  the 
po8t-1996  ROP  plans. 

ii.  IWTF.  The  State  is  claiming 
emission  reduction  from  the  NESHAP 
for  this  source  category,  40  CFR  part  63, 
subpart  G,  promul^ted  April  22, 1994 


(59  FR  19468).  The  State's  emission 
reduction  estiniates  for  this  rule  are 
adequately  documented  and  acceptable. 
It  should  be  noted,  however,  that  the 
lEPA  is  still  expected  to  develop  a  State 
rule  for  this  source  category  to 
•implement  RACT.  If  a  RACT  level  rule 
is  adopted  and  implemented  in  the  near 
future,  the  State  may  claim  additional 
emission  reduction  credits  for  this 
source  category  in  the  post-1996  ROP 
plans. 

ill.  VOL  Storage.  On  November  30, 
1994,  the  lEPA  submitted  In  adopted 
rule  and  supporting  information  for  the 
control  of  VOC  emissions  at  VOL 
storage  operations  in  the  Chicago  and 
Metro-East  SL  Louis  ozone 
nonattainment  areas.  The  EPA  approved 
this  rule  on  August  8, 1996  (61  FR 
41339). 

The  VOL  storage  emission  control 
requirements  apply  to  facilities  storing 
VOLs  ¥nth  vapor  pressures  of  0.75 
pounds  per  square  inch  absolute  (psia) 
or  greater  (facilities  storing  VOLs  ^th 
vapor  pressures  equal  to  or  exceeding 
0.5  psia  must  keep  records  of  VOLs 
stored  including  VOL  vapor  pressures) 
in  any  storage  tuik  al  40.000  galloits 
capacity  or  greeter.  The  rule  does  not 
apply  to  vessels  storing  petroleum  .« 
liquids,  which  are  covered  under  other 


For  fixed  roof  tanks,  the  VOL  storage 
rule  requires  the  installation  of  internal 
floating  roofs  with  foam  or  liquid-filled 
seals  and  secondary  seals  to  dose  the 
gap  between  the  tank's  inner  wall  and 
the  floating  roof.  These  controls  must  be 
implemented  by  March  15, 1996. 

External  floating  roof  tanks  must  be 
equipped  with  primary  and  secondary 
seals  before  March  15,  2004,  or  at  the 
time  of  the  next  tank  cleaning, 
whichever  comes  firet 

For  internal  floating  roof  tanks,  the 
internal  floating  roofs  must  be  equipped 
with  primary  and  secondary  seals  before 
March  15.  20b4,  or  at  the  time  of  the 
next  tank  cleaning,  whichever  comes 
first. 

Sources  may  also  use  closed  vent 
systems  and  emission  control  devices 
provided  the  emission  control  systems 
are  operated  with  no  detectable 
emissions  or  moidtored  VOC 
concentrations  above  500  parts  per 
million  above  background  levels. 
Control  devices  must  be  operated  to 
reduce  VOC  emissions  by  at  least  95 
percent  Storage  vessels  of  40,000 
gallons  or  greater  storage  capacity  that 
store  VOLs  with  a  maYiimim  true  vapor 
pressure  equal  to  or  greater  than  11.1 
psia  must  be  equipped  with  a  closed 
vent  system  and  emission  control  device 
with  emission  control  efficiency  equal 
to  or  greater  than  95  percent 


Recognizing  that  only  fixed  roof  tanks 
would  be  required  to  implement 
emission  controls  by  the  end  of  1996, 
the  lEPA  claimed  emission  reductions 
for  only  these  types  of  tanks.  The 
emission  reduction  estimates  are 
adequately  documented  and  acceptable. 

iv.  Plastic  Parts  Coating.  On  May  5, 
1995,  the  lEPA  submitted  an  adopted 
r\ile  for  the  control  of  VOC  emissions 
from  automotive/transportation  and 
btisiness  machine  plastic  parts  coating 
operations  in  the  Qiicago  and  Metro- 
East  St  Louis  ozone  nonattairunent 
areas  (no  applicable  sources  exist  in  the 
Metro-East  St.  Louis  area).  The  EPA 
approved  this  rule  on  October  25, 1995 
(60  FR  54807). 

The  rule  specifies  the  VOC  content 
limits  for  Various  types  of  coating 
(iistinguishing  between  coating  of 
automotive/transportation  plastic  parts 
and  business  machine  plastic  parts  (see 
60  FR  54808).  Sources  may  also  duMse 
to  use  add-on  control  devices  which 
achieve  equivalent  emission  reductions. 
Compliance  with  this  rule  must  be  met 
by  March  15, 1996.  The  emission 
reductions  claimed  for  this  source 
category  are  adequately  documented 
and  acceptable. 

V.  Lithographic  Printing.  Using  EPA's 
September  1993  draft  CTG  for  this 
source  category,  the  lEPA  developed  a 
regulation  establishing  VOC  content 
limits,  emission  control  requirements, 
and  required  work  practices  for  this 
source  category.  The  State's  rule 
includes  limitetions  on  the  VOC  content 
of  fountain  solutions  and  cleaning 
solutions.  The  rule  also  provides  for  the 
use  of  afterburners  and  other  emission 
control  devices  for  heat  set  web  ofbet 
lithographic  printing  operations.  The 
rule  esteblishes  recordkeeping,  testing, 
and  reporting  requirements  as  well  as 
work-practice  requirements,  such  as  a 
requirement  for  the  storage  of  cleaning 
materials  and  spent  cleaning  solutions 
in  air-ti^  containers. 

The  rule  is  applicable  to  all 
lithographic  printing  lines  at  a  facility  if 
the  VOC  emissions,  in  total,  from  the 
lithographic  printing  lines  exceed  45^ 
kilograms  per  day  or  100  pounds  per 
day.  The  rule  also  applies  to  facilities 
with  heat  set  web  ofbet  printing  lines  if 
the  Tninfimiim  theoretical  emissions  of 
VOC,  in  total,  ever  exceed  90.7 
megagrams  per  year  or  100  tons  per 
year.  Compliance  with  the  rule  is 
required  by  March  15, 1996.  The  EPA 
approved  this  rule  on  November  8, 1995 
(60  FR  56238). 

The  lEPA  has  determined  that  113 
facilities  in  the  Chicago  ozone 
nonattainment  area  will  be  potentially 
affiected  by  the  rule,  with  49  facilities 
likely  to  require  new  emission  controls 


/  Vol.  62.  No.  243  /  Thursday.  Decamber  18.  1997  /  Rules  and  Regulations 


or  procaM  modiflcadoiu.  Only  one 
hcility  in  the  Metm-EMt  St.  Louis  u«« 
is  expected  to  be  affected  by  the  rule, 
with  DO  anticipated  reduction  in  VOC 
emissiona.  Emiaaion  reduction  credita 
for  the  Chicago  hcilitiea  were  calculated 
uaing  the  emiaaion  raduction  hctors  for 
add-on  controla,  fountain  solution 
reformulation  or  proceaa  modification, 
and  cleaning  solution  reformulation 
provided  for  model  plants  in  the 
September  1093  draft  CTC.  The 
emissions  reduction  credit  claimed  ia 
adequately  documented  and  acceptable. 

vi.  Automobile  Refiniahing.  The  EPA. 
on  the  behalf  of  the  lEPA.  contracted 
with  Midweat  Reaearch  Institute  (MR!) 
to  conduct  a  study  of  the  motor  vehicle 
refiniahing  industry  in  the  Chicago  and 
Metro-East  ozone  nonattainment  areas. 
This  Btudx  included  an  estimate  of  the 
1900  baae  year  emiaaions  and  the  study 
report  recommended  emission  control 
strategies  and  possible  resultant 
emission  reductions.  The  study 
concluded  that  approximately  1,463 
refiniahing  shops  are  located  in  the 
Chicago  ozone  nonattaiimient  area,  and 
107  are  located  in  the  Metro-East  ozone 
nonattaiiunent  area. 

Based  on  the  study,  review  of  aimilar 
regulations  developed  by  the  California 
Air  Resources  Board  (CARB),  and 
diacuaaions  with  local  automobile 
refiniahing  representatives,  the  lEPA 
adopted  the  following  coating  VOC 
content  limita  (pounds  VOC  per  gallon 
of  coating,  minua  water  and  exempt 
compoundah 

Pratrsatment  Waah  Printer _  6.S 

Pracoat 5.5 

Primar/PrioMr  Sor&car  Coatii^ 4.8 

Primer  Sealer  4.0 

Topcoat  System  5.0 

Basacoat/Claarcoet 5.0 

Three  or  Four  Stage  Topcoat  Sy»- 

tem  „ S.2 

Specialty  Coatings  --..*. 7Xi 

Anti^Glara/Saisly  Coatii^  7.0 

In  addition  to  these  VOC  content 
limits,  the  reguladon  also  establishea 
VOC  content  limits  for  surface 
preparation/cleaning  products  (6.5 
pounda  VOC  par  gallon  of  plaatic  parta 
cleaning  compo'.inda  and  1.4  pounda  of 
VOC  per  gallon  of  other  surface 
cleaning/preparation  products).  The 
rule  also  requirea  the  uae  ef  gun 
cleaners  deaigned  to  mlnimiro  solvent 
evaporation  during  the  cleaning,  * 
rinsing,  and  draining  operations  vrith 
recirculation  of  solvent  during  the 
cleaning  operation  and  collection  of 
spent  solvent  Spent  and  faea£  solvent 
must  be  stored  in  closed  containera. 
Coating  application  miut  be  done  using 
High  Volume,  Low  Preaaure  guru  <» 
electrostatic  application  systems.  As  an 


alternative  to  the  VOC  content  limits,  a 
fodlity  may  use  sdd-on  control  systems, 
such  ss  incinerators  or  carbon 
adsori>ers.  which  would  reduce  VOC 
emissions  by  at  least  90  percent. 
Facilitiea  that  use  less  than  20  gallons 
of  coatings  per  jrear  total  are  exempted 
from  the  coating  applicatioa  and  gun 
cleaner  equipment  requirementa. 

Refiniahing  focilities  are  required  to 
keep  monthly  recorda  of  coating 
purchases  and  the  VOC  contents  of 
theee  coatings.  Facilities  are  alao 
required  to  uae  coatings  in  accordance 
with  the  coating  manufacturer's 
specifications.  Compliance  «irith  the  rule 
must  be  met  by  March  IS,  1906.  The 
EPA  approved  the  rule  on  July  25, 1996 
(61  FR  36577).  The  emiaaion  reduction 
estimatea  for  this  rule  are  adequately 
documented  and  acceptable. 

d.  Coke  Own  NBSHAP.  The  coke 
oven  NESHAP.  40  CFR  part  63,  subpart 
L.  promulgated  on  October  27, 1993  (56 
FR  57911),  control  emissioiu  from  coke 
oven  doors,  off-takaa,  lids,  and  charging. 
The  emiaaion  control  requirementa  of 
the  rule  must  be  met  by  the  end  of  1995. 
The  emission  reduction  estimates  are 
adequately  docimiented  and  acceptable. 

o^Haxaidout  Organic  NESHAP— 
SCK341.  The  SOCMl  NESHAP.  40  CFR 
part  63,  subpart  F,  promulgatc»d  April 
22.  1994.  (59  FR  19454)  affocta 
proceaaea  which  produce  one  or  more  of 
the  396  deaignated  SOCMI  chemicala 
uaing  one  or  more  deaignated  HAPs  as 
a  reactant  or  producing  HAPs  as  s 
hjrproduct  or  co-product.  Under  EPA 
policy  memorandum,  "Credit  To%vard 
the  15  Percent  Rate-Of-Progreas 
Reductions  from  Federal  Measures." 
May  6, 1993,  5  percent  emission 
reduction  from  1990  base  line  levela  can 
be  claimed  from  this  rule.  The  State's 
emiaaion  reduction  estimatea  are 
accept^le. 

/.  rSDF  RACr  Phase  I  and  D.  Under 
RCRA.  EPA  is  taking  action  to  control 
VOC  emissions  in  three  phases.  Phase  I 
regulations  were  promulgated  by  the 
EPA  in  )une  1990  and  became  effactiye 
in  December  1990.  Phaae  II  rpgulationa 
were  promulgated  on  December  6. 1094. 
The  ensctive  date  forihe  Phase  II 
regulations  waa  suspended  until 
December  6, 1996  (see  61  FR  59932.  ' 
November  25, 1996).  The  Phase  11 
compliance  date  is  December  8, 1997. 
Although  final  compliance  with  the 
Phaae  D  regulation  will  occur  after 
November  15, 1996,  SUtea  can  take 
emiaaion  reduction  credit  for  Phase  U 
TSDF  regulations  toward  the  15  percent 
ROP  plan  pursuant  to  EPA  policy 
memorandum,  "Credit  Toward  the  15 
Percent  Rate-Of-Progreaa  Reductiona 
from  Federal  Measurea."  May  6. 1993. 


niinoia'  emiaaion  reduction  eatimatea 
for  theae  federal  rules  are  acceptable. 

g.  Marine  Venel  Loading  ControU. 
The  State's  rule  requires  a  95  percent 
reduction  in  VOC  emissions  resulting 
from  the  loading  of  gaaoline  and  crude 
oil  into  marine  veaaels  at  all  marine 
terminals  in  the  Chicago  and  Metro-East 
St.  Louis  ozone  nonattaiiunent  areas 
which  load  gasoline  or  crude  oil  into 
tank  ships  and  barees.  The  rule  spplies 
between  May  1  and  September  30  each 
year  beginning  in  1996,  and  requires 
that  vessel  cargo  compartmenta  be 
doaad  to  the  atmosphere  during  loading 
using:  (1)  Devices  to  protect  taucs  from 
undCTpreaaurization  and 
overpreaaurization:  (2)  level-monitoring 
and  alarm  systems  designed  to  prevent 
overfilling;  and  (3)  devices  for  cargo 
gauging  and  sampling.  VOC  captiire 
must  be  achieved  with  either  (1)  a 
vacuum-assisted  vapor  collection 
system,  or  (2)  certification  of  vesael 
vapor-tightnesa.  Piping  used  in  the 
transfer  of  gasoline  or  crude  oil  muat  be 
maintained  and  operated  to  prevent 
viaible  liquid  leaks,  significant  odors, 
and  viaible  fumea.  Owners  and 
operators  must  use  leak  inspection 
procedures  similar  to  those  used  at 
petroleum  refineries. 

Baaed  on  lEPA's  records,  there  are 
five  afiiacted  facilitiea  in  the  Chicago 
ozone  nonattainment  area  and  six 
afbcted  facilities  in  the  Metro-East  St 
Louis  ozone  nonattainment  area.  To 
calculate  VOC  emissfon  reduction  for 
this  source  category,  the  lEPA  aaaiuned 
that  vapor  recovery  and  emissions 
control  systems  can  reduce  VOC 
emissions  by  90  percent  The  rule  was 
adopted  on  October  20, 1994,  and  was 
approved  by  the  EPA  on  April  3, 1995 
(60  FR  16801).  The  emission  reduction 
credits  claimed  are  adequately 
documented  and  acceptable. 

h.  Tightening  ofRACT  Standards  and 
Cutoffs.  Based  on  an  April  1993, 
Science  Applications  International 
Corporation  (SAIC)  report  titled. 
'Technical  Document  fw  Reasonably 
Available  Control  Technology  for 
Illinois  to  Assist  in  Achieving  15 
Percent  Reduction  in  Ozone 
Nonattainment  Arees,"  the  lEPA 
datwmined  that  the  VOC  content  limits 
for  coatings  could  be  lowered  for  the 
following  source  categoriea: 
Automobile/Truck  QMting;  Paper 
Coating:  Fabric  Coating;  Metal  Furniture 
Coating;  Flexographic/Rotogravure 
Printing;  Miscellaneotis  Surface  Coating; 
Can  Coating:  Metal  Coil  Coatijig;  Vinyl 
Coating:  Miacellaneous  Metal  Coating: 
and  Large  Appliance  Coating.  After 
further  consideration,  the  lEPA 
determined  that  no  additional 
tightening  of  existing  coating  VOC 
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content  limits  could  be  justified  at  this 
time  for  automobile/truck  coating  and 
flexographic/rotogravxue  printing. 

The  State's  tightened  RACT  coating 
limits  are  similar  to  those  used  in  the 
South  Coast  Air  Quality  Management 
District  of  California.  The  tightened 
limits  were  adopted  by  the  Illinois 
Pollution  Control  Board  on  April  20. 
1995.  and  were  approved  by  EPA  on 
February  13. 1996  (61  FR  5511).  The 
tightened  SOCMI  air  oxidation 
requirements  were  adopted  on  October 
20. 1994,  and  were  approved  by  EPA  on 
September  27. 1995  (60  FR  49770).  The 
15  percent  ROP  documentetion 
indicates  that  for  the  Chicago  area  an 
estimated  8.00  TPD  emiaaion  reduction 
has  occurred  from  sources  covered 
imder  the  tightened  RACT  coating  limit 
rule,  and  4.05  TPD  emission  reduction 
has  occurred  fix>m  sources  covered 
under  the  tightened  SOCMI  air 
oxidation  rule.  In  the  Metn>-East  area. 
0.39  TPD  were  claimed,  while  no 
emission  reductions  occurred  due  to  the 
SOCMI  air  oxidation  rule.  The  emission 
reductions  claimed  are  accepteble. 

J.  Plant  Shut-downs.  Facilities  or 
plant  units  which  have  been  shut-down 
since  1990  were  identified  through:  (1) 
Facility  responses  to  permit  renewals; 
(2)  responses  to  Aimual  Emission 
Report  (AER)  requests;  (3)  direct  field 
insjpections;  and  (4)  requests  from  the 
facilities  themselves  to  have  their  source 
permits  withdrawn  due  to  shut-down. 
Facility  closings  and  emission 
reductions  were  verified  through  review 
of  Emission  Inventory  System  (EIS)  - 
records,  permit  file  date,  and  field 
reports. 

To  further  support  the  estimated 
emission  reductions,  the  EEPA  haa 
provided  the  EPA  with  a  list  of  closed 
facilities.  The  EEPA  maintains  a  plant 
ahut-down  file  which  documents  the 
methods  of  verification. 

The  shut-down  credits  were 
calculated  using  1990  enussions 
projected  to  1996  using  the  Emissions 
Growth  Assessment  System  (EGAS) 
growth  factors  for  specific  source  units. 
The  projected  1996  emissions  were  used 
because  these  emissions  had  already 
been  built  into  the  projected  1996 
emiaaions  used  to  calculate  the  emission 
targets  imder  the  ROP  plans. 

Emiaaion  reductiona  from  the  plant 
shut-downs  are  made  permanent 
through  the  closing  of  source  permits 
and,  therefore,  are  accepteble.  The 
source  pennito  for  these  facilities  will 
not  be  reissued  by  the  lEPA.  If  these 
sources  wish  to  restart,  they  will  have 
to  go  through  new  source  review  and 
wiU  be  controlled  through  new  source 
emission  control  requirements. 


/.  Unproved  Rule  Effectiveness. 
Illinois'  Tide  V  program,  the  CAAPP. 
covers  most  source  facilities  in  the  two 
ozone  nonattainment  areas.  The  lEPA 
submitted  the  CAAPP  to  the  EPA  in 
Novemb»  1993.  and  the  EPA  gave  the 
program  interim  approval  on  March  7. 
1995  (60  FR  12478).  The  program 
became  effective  in  1996. 

A  primary  emphasis  of  the  CAAPP  is 
rigorous  FBCordkiseping.  reporting,  and 
monitoring.  The  CAAPP  regulations 
include  recordkeepingr  reporting,  and 
monitoring  requirements  not  covered 
imder  existing  regulations  or 
emphasizes  existing  regulations  for  such 
requirements.  Sources  must  submit 
progress  reports  to  the  lEPA  at  a 
mtnimiim  of  every  6  months  and  the 
permittees  must  certify  no  less 
frequenUy  than  annually  that  the 
facilities  are  in  compliance  with  the 
permit  requirements.  Source  owners  or 
operators  must  also  promptiy  report  any 
deviances  from  permit  conditions  to  the 
lEPA.  The  CAAPP  requirements  contain 
significant  civil  and  criminal  penaltiea 
for  source  owners  or  operators  failing  to 
comply  with  the  permit  requirements, 
including  the  recordkeeping,  reporting, 
and  monitoring  requiremento. 

The  lEPA  used  EPA's  rule 
effectiveness  evaluation  questionnaire, 
and.  based  on  the  requirements  of  the 
CAAPP  r^ulations.  determined  that  the 
CAAPP  requirements  should  lead  to  a 
rule  effectiveness  of  95  percent  for  all 
source  facilities  covered  by  the  CAAPP. 
The  lEPA  determined  the  VOC  emission 
reduction  credit  for  this  rule 
effectiveness  improvement  by 
considering  the  "current"  nde 
effectiveness  for  each  facility  or  source 
cat^ory  used  to  develop  the  1990  bese 
year  emiaaions  inventory  (80  percent  for 
most  fecilities.  with  some  fecUities 
starting  at  92  percent  based  on  prior 
study  results).  The  lEPA  documented 
the  nUe  efiiectiveness  improvement 
findings  in  a  report  tided  "Impact  of 
CAAPP  on  Inventory  RE." 

In  comments  on  a  draft  version  of  the 
ROP  plan.  Uie  EPA  had  indicated  to  die 
lEPA  that  recent  changes  in  Tide  V 
requirements  and  guidelines  to  allow 
more  source  flexibility  could  jeopardize 
the  anticipated  improvement  in  rule 
effectiveness  since  some  of  the  changes 
in  EPA  policy  could  relax  compliance 
monitoring.  Particularly,  the  increased 
flexibility  would  allow  sources  to 
switch  from  enhanced  monitoring 
procedures  to  less  stringent  Compliance 
Assurance  Monitoring  (CAM) 
procedures.  The  lEPA.  however,  views 
this  increased  source  flexibility  as 
having  miniinwl  impact  on  the  rule 
effectiveness  to  be  obtained  from  the 
CAAIV,  in  light  of  the  overall 


requirements  sources  are  still  subfect  to 
imder  CAAPP.  It  is  pointed  dut  that  the 
EPA  engineers  who  are  technically 
supporting  the  compliance  aaatuance 
monitoring  procedures  in  EPA's  revised 
Tide  V  policy  agree  widi  a  rule 
effectiveness  estimate  of  95percent  for 
programs  like  the  CAAPP.  llie  EPA 
agrees  with  this  view  and  accepts  the 
estimated  emission  reduction  claimed. 

L  HAP  EaHy  Reduction  Program.  This 
program,  promulgated  on  Novembo'  21, 
1994  (59  FR  59924),  allows  an  existing 
source  subject  to  an  applicable  aection 
112(d)  standard  tobe  granted  a  6-year 
compliance  extension  upon 
commitment  by  the  owner  or  opeiatui  of 
the  source  that  the  source  has  achieved 
a  reduction  of  90  percent  or  more  of 
HAP  by  1994.  Emission  reductions  are 
determined  by  comparing  the  post- 
control  emisstons  with  verifiable  and 
actual  emissions  in  a  base  year  not 
earlier  than  1987,  except  that  1965  or 
1986  may  be  used  as  a  base  year  if  the 
enussions  date  are  baaed  on  information 
received  before  November  15, 1990.  In 
the  Metro-East  St.  Louis  nonattainmmit 
area,  only  one  applicable  faciUty  has 
committed  to  the  early  reduction 
program.  Under  the  program,  such 
commitments  are  federally  enforceable. 
The  reduction  in  VOC  from  this  facility 
due  to  the  program,  therefore,  is 
creditable. 

3.  Area  Sources 

a.  Stage  U  Vapor  Recovery.  On  August 
13, 1992.  Qlinois  adopted  Stage  II  vapor 
recovery  rules,  which  require  the  return 
of  gasoline  vapors  to  undergroimd 
storage  tanks  during  automobile 
refueling.  Pull  phase-in  of  the 
requirements  occurred  on  November  1, 
1994.  EPA  approved  theae  rules  on 
January  12. 1993  (58  FR  3841). 

The  lEPA  has  monitored  the 
effactiveness  of  the  Stage  II  regulations 
and  the  stetus  of  service  stetion 
compliance.  The  Stage  D  controls  have 
been  esteblished  at  most  service  stetions 
in  the  Chicago  nonattainment  area  and 
have  be«i  certified  to  reduce  VOC 
emissions  by  at  least  95  percent  The 
emission  reduction  estimates  derived 
from  this  observation  are  accepteble. 

h.  Architectural  Coating.  EPA  is  in  the 
process  of  adopting  a  national  rule 
applicable  to  manufacturers  of  AIM 
coatings.  EPA  proposed  this  rule  on 
June  25, 1995  (61  FR  32729).  Based  on 
EPA  policy  memoranda,  the  State  haa 
aasumed  that  an  emission  reduction 
credit  of  20  percent  coidd  be  taken  for 
this  source  category.  Even  though  the 
final  rule  has  not  been  promidgated,  and 
the  compliance  with  the  rule  is  not 
expected  until  1998,  the  EPA  is 
allownng  States  to  take  credit  for  20 
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percent  emission  reduction  credit  for 
this  source  category,  relative  to  1990 
emission  levels.  See  "Credit  for  the  15 
Percent  Rate-Of-Progress  Plans  for 
Reductions  from  the  AIM  Coating  Rule," 
March  22,  1995,  and  "Update  on  the 
Credit  for  the  15  Percent  Rate-Of- 
Progreas  Plans  for  Reductions  from  the 
Architectural  and  Industrial 
Maintenance  Coatings  Rule,"  March  7, 
1996.  The  State  has  calculated  emission 
reductions  for  architectural  coatings 
separate  from  the  trafBc  marking  and 
maintenance  coating  provisions  of  the 
AIM  rule.  The  State's  emission 
reduction  estimates  for  architectural 
coatings  are  acceptable. 

c.  Traffic  MaHang  and  Maintenance 
Coating.  The  State  has  chosen  to  rely  on 
the  Federal  AIM  rule  (now  expected  to 
be  implemented  in  1998)  for  emission 
reductions  in  this  source  category. 
Although  EPA  policy 
memoranda."Credit  for  the  15  Percent 
Rate-Of-Progress  Plans  fpr  Red\ictions 
from  the  Architectural  and  Industrial 
Maintenance  Coating  Rule,"  March  22, 
1995,  and  "Update  on  the  Credit  for  the 
15  Percent  Rat»-Of-Progress  Plans  for 
Reductions  from  the  Architectural  and 
Industrial  Maintenance  Coatings  Rule," 
March  7. 1996,  Indicated  that  the  SUte 
can  assume  a  20  percent  emission 
reduction  for  this  source  category,  the 
State  notes  that  a  more  appropriate 
method  for  determining  the  emission 
reduction  for  trafHc  marking  and 
maintenance  coatings  would  involve 
consideration  of  the  VOC  content  limit 
(150  grams  VOC/liter  coating)  proposed 
in  EPA's  draft  AIM  rule.  Data  supplied 
by  the  Illinois  Department  of 
Transportation  indicates  that  the 
median  VOC  content  in  traffic/ 
maintenance  coatings  in  the  State  of 
Illinois  in  1990  was  413  grams/liter 
coating  (this  median  VCXH  content  level 
is  assumed  to  apply  to  both  ozone 
nonattainment  areas  in  the  State). 
Comparing  the  proposed  limit  to  this 
median  VOC  content  level  indicates  that 
a  63.7  percent  reduction  in  VOC 
emissions  would  occur  if  the  proposed 
VOC  content  limit  were  attained.  This 
leacfa  to  VOC  reduction  estimates  of  3.73 
TPD  for  the  Chicago  area  and  0.62  TPD 
for  the  Metro-East  St.  Louis  area.  These 
estimates  are  acceptable. 

d.  Undergrouna  Gasoline  Storage 
Tank  Breathing  Contrnls.  The  State  rule, 
adopted  by  the  State  on  September  15. 
1994.  requires  the  installation  of 
Pressure/Vacuum  relief-control  valves 
{P/\  valves)  on  gasoline  storage  tank 
vents  by  March  15. 1995.  The  P/V 
valves  must  remain  closed  against  tank 
pressures  of  at  least  3.5  inches  water 
column  and  tank  vacuums  of  at  least  6 
inches  water  columiL  Gasoline  storage 


tank  owners  must  maintain  records  of 
malfunctions  and  repaira  and  must 
register  Installation  of  the  PA^  valves 
with  the  lEPA  prior  to  March  15,  1995. 
The  PA'  valves  must  be  tested  annually 
and  the  owners  must  keep  records  of  the 
tests.  EPA  approved  this  rule  on  March 
23,  1995  (60  FR  15233). 

The  lEPA  estimates  that  this  rule  will 
reduce  gasoline  breathing  emissions  by 
90  percent.  This  emission  reduction 
estimate  is  acceptable  as  are  the 
emission  reduction  credits  claimed  for 
the  Chicago  and  Metro-East  St  Louis 
areas. 

e.  Consumer  and  Commercial 
SobfenU.  The  March  23,  1995  Federal 
Bagislar  contained  EPA's  list  of  affected 
product  categories  and  schedule  for 
regulation  of  consumer  and  commercial 
solvent  contents  as  required  by  section 
183(e)  of  the  Act  The  EPA  intends  to 
regulate  the  solvent  contents  in  24 
product  ctfegories.  The  Federal  laaielsf 
action  states  that  the  EPA  expects  the 
regulation  to  achieve  a  25  percent 
reduction  in  VOC  *m<fTi4?nf  from  the 
regulated  product  cataaadas.  This 
regulation  was  scheduled  to  be 
promulgated  in  1996.  Under  EPA  policy 
memorandum  "Regulatory  Schedule  for 
Consumer  and  Conuqercial  Products 
under  Section  183(e)  of  the  Clean  Air 
Act."  )une  22, 1995,  EPA  will  nant  an 
emission  reduction  credit  for  this  source 
category  even  though  emission 
reductions  are  not  expected  to  occur 
until  afker  1996. 

The  lEPA  cites  an  EPA  study  which 
statas  that  the  best  estimate  of  VOC 
emissions  for  consumer  and  commercial 
products  is  8.03  pounds  per  person  per 
]rear.  The  study  further  states  that  the 
Federal  regulation  of  consumer  and 
commercial  product  solvents  is 
expected  to  reduce  these  emissions  by  1 
pound  per  person  per  year.  Using  the 
1996  projected  populations  and  the  ratio 
of  6.3  pounds  VOC  per  person  per  year 
used  for  this  source  category  in  the  1990 
base  year  emissions  inventory  to  the 
8.03  pounds  per  person  per  year 
specified  in  the  EPA  study,  the  lEPA  has 
determined  that  the  Federal  rule  gives 
an  8.10  tons  VOC  per  day  reduction  in 
the  Chicago  ozone  nonattainment  area 
and  a  0.58  tons  VOC  per  day  reduction 
in  the  Metro-East  St.  Louis  ozone 
nonattainment  area.  The  emission 
reduction  credits  are  acceptable. 

m.  Public  CoameBts  and  Response 

During  the  30-day  public  conunent 
period  for  the  )uly  14,  1997,  proposed 
rulemaking,  EPA  received  two  comment 
letters  adverse  to  approval  of  the 
Chicago  and  Metro- East  area  15  percent 
plans:  an  August  13,  1997.  letter  from 
the  American  Lung  Association  of 


Metropolitan  Chicago,  Citizens  for  a 
Better  Environment  (Wisconsin), 
Citizens  Commission  for  Qean  Air  in 
the  Lake  Michigan  Basin,  the  Hoosier 
Environmental  Council,  the  Illinois 
Chapter  of  the  Siena  Club,  and  the 
Michigan  Environmental  Council  (ALA 
et  al):  and  an  August  6, 1997  letter  from 
a  concerned  citizen.  The  following 
discussion  siunmarizes  the  comments 
and  EPA's  response  to  those  comments. 

A.  Pogt-1996  Federal  Measurea 

Contments:  ALA  et  al  indicate  that 
Illinois  should  not  be  allowed  to  take 
credit  for  certain  federal  control 
measures  which  were  not  implemented 
by  November  15, 1996,  including 
Federal  Non-Road  Small  Engine 
Standards,  TSDF  RACT  Phase  D,  AIM 
coating,  and  Consimier  and  Commercial 
Products  Solvent  Control.  According  to 
the  commenters,  section  182(bHl)  ofthe 
Act  clearly  requires  States  to  submit 
plans  that  demonstrate  a  15  percent 
emission  reduction  before  Novembw  15. 

1996.  The  commenters  also  state  the 
policy  memoranda  regarding  credit  for 
post-1996  measures  cited  in  the  July  14, 

1997,  proposed  rulemaking  provide  no 
good  basis  for  thwarting  the  clear  intent 
and  requirements  of  the  Clean  Air  Act. 
and  were  issued  without  formal  pubUc 
comment 

Response:  Section  182(bXl)(A)  of  the 
Act  requires  States  to  sulmiit  their  15% 
SIP  revisions  by  November  15,  1993. 
Section  182(b)(1)(C)  ofthe  Act  provides 
the  following  general  rule  for 
creditability  of  emissions  reductions 
toward  the  15  percent  requirement: 
"Emissions  reductions  are  creditable 
toward  the  15  percent  required,  to  the 
extent  they  have  actually  occurred,  as  of 
[Novonber  15,  1996],  from  the 
implementation  of  measures  required 
under  the  applicable  implementation 
plan,  rules  promulgated  by  the 
Administrator,  or  a  permit  under  Title 
V."  hi  addition,  section  182(b)(1)(D) 
identifies  specific  control  measures 
which  cannot  be  creditable  toward  the 
15  percent  plan,  including  pre- 1990 
FMVCP,  1990  RVP,  RACT  fix-ups,  and 
I/M  fix-ups. 

Between  1992  and  1996,  EPA  issued 
a  series  of  policy  memoranda  indicating 
its  intention  to  implement  several 
federal  measures  before  November  15, 
1996,  and  provided  emission  reductions 
estimates  from  these  measures  for  States 
to  use  in  their  15  percent  plans. 
However,  several  federal  measures  have 
been  significantiy  delayed.  By  the  time 
it  was  realized  that  some  federal 
measures  would  not  be  Implemented  by 
November  1996,  several  States  had 
already  completed  and  submitted  their 


Federal  Regiater  /  Vol.  62,  No.  243  /  Thursday,  December  18,  1997  /  Rules  and  RegulatiODS   66291 


15  percent  plans  relying  on  the  federal 
measures. 

Section  182(b)(l)(C}  is  ambiguous  as 
to  whether  emission  reductions  from 
federal  measures  expected  to  occur  by 
November  1996  are  creditable  now  that 
the  deadline  has  passed.  Read  Uterally, 
section  182(b)(1)(C)  provides  that 
although  the  15  percent  SIPs  are 
required  to  be  submitted  by  November 
1993,  emissions  reductions  are 
creditable  as  part  of  those  SIPs  only  if 
"they  have  actually  occurred,  as  of 
(November  1996]".  This  literal  reading 
renden  the  provision  internally 
inconsistent  Accordingly.  EPA  believes 
that  the  provision  should  be  interpreted 
to  provide,  in  effect,  that  emissions 
reductions  are  creditable  "to  the  extent 
they  will  have  actually  occurred,  as  of 
(November  1996],  bom  the 
implementation  of  [the  specified 
measures)"  (the  term  "will"  is  added). 
This  interpretation  renden  the 
provision  internally  consistent 

Moreover,  section  182(b)(lHC)  ofthe 
Act  explicitiy  includes  as  creditable 
reductions  those  resulting  from  "rules 
promulgated  by  the  Admhustzator." 
This  provision  does  not  state  the  date  by 
which  those  measures  must  be 
promulgated,  i.e.,  does  not  indicate 
whether  the  measures  must  be 


promulgated  by  the  time  the  15%  SIPs 
were  due  (November  1993),  or  whether 
the  measures  may  be  promulgated  after 
this  due  date. 

Because  the  statute  is  silent  on  this 
point,  EPA  has  discretion  to  develop  a 
reasonable  interpretation,  under 
Chevron  U.SA.  Inc.  v.  NRDC,  467  U.S. 
837, 104  S.Ct  2778,  81  L.Ed.2d  694 
(1984).  EPA  believes  it  is  reasonable  to 
interpret  section  182(b)(1)(C)  ofthe  Act 
to  credit  reductions  from  federal 
measures  as  long  as  those  reductions 
were  expected  to  occtir  by  November, 
1996,  even  if  the  federal  measures  are 
not  promulgated  by  the  November  1993 
due  date  for  the  15  percent  SIPs. 

EPA's  interpretation  is  consistent 
with  the  Congressionally  mandated 
schedule  for  promulgating  regulations 
for  consumer  and  conunercial  products, 
under  section  182(e)  ofthe  Act  This 
provision  requires  EPA  to  promulgate 
regulations  controlling  onissions  from 
consumer  and  commercial  products  that 
generate  emissions  in  nonattainment 
areas.  Under  the  schedule,  by  November 
1993 — the  same  date  that  the  States 
were  required  to  submit  the  15%  SIPs — 
EPA  was  to  issue  a  report  and  establish 
a  rulemaking  schedule  for  consimier 
and  commercial  products.  Further,  EPA 
was  to  promulgate  regulations  for  the 


fint  set  of  consumer  and  commercial 
products  by  November  1995.  It  is 
reasonable  to  conclude  that  Congress 
anticipated  that  reductions  from  these 
measures  would  be  creditable  as  part  of 
the  15%  SIPs. 

Since  all  the  federal  measures  Illinois 
relied  on  were  expected  to  occur  l^ 
November  1996,  these  measures  are 
creditable  for  purposes  of  the  15  percent 
plan.  It  is  not  intended  under  secticm 
182(b)(1)(C)  of  the  Act  for  EPA  to 
disapprove  15  percent  plans  which 
claim  credit  for  fsderal  measures  which 
were  not  implemented  as  was  expected 
during  plan  development  To  interpret 
the  Act  otherwise  would  unfsiiiy 
punish  the  State  for  delays  in  federal 
rule  implementation  for  which  the  State 
had  no  power  to  control. 

In  addition,  all  the  post- 1996  fedraal 
measures  for  which  Illinois  has  claimed 
credit  are  close  to  being  implemented 
since  the  measures  either  have  been 
promulgated  or  have  been  proposed. 
The  following  table  indicates  the  post- 
1996  fednal  measures  included  in 
Illinois'  15  percent  plans,  the  statutory 
provisions  which  require  the  measures' 
promulgation,  and  the  status  of  the 
measures'  implementation: 


SiahJloiy  requirement 


SMus 


Non-road  Engines  25  hp  wid  tMtow  (Phase  I) 


TSOF  RACT  «id  nCRA  Phaae  H  Comroi 


TraHc  and  MsiiileiiiiLe  Costings 

Consumer  and  Commefcial  Products 


Ad  Section  213(a)(2) 


RCRA  Section  3004<n) 

Act  Section  183(e)(3)  „. 
Ad  SecHon  lS3(a)0)  ... 
Act  Sectkin  163(e)(3)  ... 


Final 


I  standards  published  July  3, 1995  (60  FR  34582). 
Compiance  dale  MY  1997.  except  Class  V  engine 

must  comply  Jsnusof  1 ,  1998. 
mie  pubMted  December  6, 1994  (59  FR  62896). 
Cofivianoe  Data  Daoember  8, 1997  (61  FR  59832). 
nile  publahed  June  25, 1996  (61  FR  32729). 
Prapoeed  rale  publshed  June  25, 1996(61  FR32729|. 
Prafxieed  rale  pubished  April  2, 1996  (61  FR  14531). 


Final 
mai 


To  exclude  credit  fior  these  mandated 
federal  measures  would  mean  the  State 
would  have  to  develop  and  submit  a 
new  15  percent  plan  and  adopt 
substitute  State  measures.  Tliis  would 
force  the  State  to  achieve  more  than  a 
15  percent  emission  reduction  once  the 
reductions  from  the  mandated  federal 
meesures  occur.  EPA  believes  this  over 
compliance  with  the  15  percent 
requirement  would  not  be  supported  by 
the  intent  of  the  Act  and  wotUd  be 
unreasonably  burdensome  for  the  State, 
especially  since  the  State  is  already 
obligated  to  secure  substantial 
additional  VOC  reductions  in  the 
Chicago  area  to  meet  post-1996  ROP 
requirements. 

The  fact  that  EPA  cannot  determine 
precisely  the  amount  of  credit  available 
for  federal  measures  not  yet 
promulgated  does  not  preclude  granting 
the  credit  The  credit  can  be  granted  as 


long  as  EPA  is  able  to  develop 
reasonable  estimates  of  the  amount  of 
VCX]  reductions  from  the  measures  EPA 
expects  to  promulgate.  EPA  believes 
that  it  is  able  to  devtdop  reasonable 
estimates,  particularly  because  EPA  has 
either  already  proposed  or  promulgated 
the  measures  at  issue.  Many  other  parts 
of  the  SIP,  including  State  measures, 
typically  include  estimates  and 
assumptions  concerning  VOC  amounts, 
rather  than  actual  measurements.  For 
example,  EPA's  document  to  estimate 
emissions,  "(Compilation  of  Air 
Pollutant  Emission  Facton,"  January 
1995,  AP— 42),  provide  emission  fectora 
used  to  estimate  emissions  from  various 
sources  and  source  processes.  AP-42 
emission  fectors  have  been  used,  and 
continue  to  be  used,  by  States  and  EPA 
to  determine  base  year  emission 
inventory  figures  for  sources  and  to 
estimate  emissions  from  sources  where 


such  information  is  needed.  Estimataa 
in  the  expected  amount  of  VOC 
reductions  are  commonly  made  in  air 
quality  plans,  even  for  those  control 
measures  that  are  already  promulgated. 
Moreover,  the  feet  that  EPA  is 
occasionally  delayed  in  its  rulemaking 
is  not  an  argument  against  granting 
credits  from  these  measures.  The 
meesures  are  stetutorily  required,  and 
Stetes  and  dtixens  could  bring  suit  to 
enfiwce  the  requirements  that  EPA 
promulgate  them.  If  the  amount  of  credit 
that  EPA  allows  the  State  to  claim  turns 
out  to  be  greater  than  the  amoimt  EPA 
determines  to  be  appropriate  when  EPA 
promulgates  the  federal  measures,  EPA 
intends  to  take  appropriate  action  to 
require  correction  of  any  shortfell  in 
necessary  emissions  reductions  that 
may  occur. 

The  above  analysis  focuses  on  the 
stetutory  provisions  that  include 
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specific  dates  for  15  percent  aufafnittal 
(November  1993)  end  implementation 
(November  1996).  These  dates  have 
expired,  and  EPA  has  developed  n^w 
dates  for  submittal  and  implementation. 
EPA  does  not  believe  that  the  expiration 
of  the  statutory  dates,  and  the 
development  of  new  ones,  has 
implications  for  the  issue  of  whether 
reductions  form  federal  measures 
promulgated  after  the  date  of  the  15 
percent  SIP  approval  may  be  counted 
toward  those  15  percent  SIPs.  Although 
the  statutory  dates  have  passed.  EPA 
believes  that  the  analysis  described 
above  continues  to  be  valid. 

B.  Rule  Effectivenets  ImprovementM 

Ctunments:  ALA  et  al  indicate  that  the 
rule  efiiectiveness  improvement  credit  is 
•D  "extraordinarily  large  paper 
reduction,"  and  that  neither  Illinois  nor 
EPA  have  adequately  demonstrated  that 
95  percent  rule  effectiveness  has  been  or 
will  be  achieved  in  light  of  changes  to 
Title  V  monitoring  requirements  under 
the  upcoming  CAM  rule.  The 
commenters  also  note  that  the  emission 
reduction  credit  given  for  rule 
effectiveness  improvements  in  the 
Chicago  area  is  comparable  to  the 
emission  reduction  credit  given  for 
reformulated  gaaoline  in  thus  Milwaukee 
orone  nonattainment  area.  The 
commenters  find  their  concerns 
substantiated  by  a  recent  University  of 
Southern  California  study  which  found 
that  industrial  sources  in  Houston  have 
been  emitting  WOC  hundreds  of  times 
more  than  what  has  been  reported.  Also, 
the  commenters  claim  that  neither 
Illinois  nor  EPA  could  provide  the 
commenters  a  complete  list  of  Illinois 
sources  subject  to  non-CTG  RACT 
reauiremants,  or  compliance 
innmnatioo  related  to  these  sources, 
even  after  the  coDunentars  submitted  a 
Freedom  of  Information  Act  (FOIA) 
request  to  the  lEPA.  The  commenters 
recommend  that  credit  should  be 
allowed  for  only  85  percent  rule 
effectiveness  for  most  soiuces  until  the 
actual  changes  are  verified  through  the 
1996  update  to  Illinois'  emission 
inventories. 

Retponm:  The  CAAPP  program 
realizes  VOC  emission  reductions 
through  improving  the  implenoentation 
of  mtiating  VOC  sdd-on  control 
requirements  in  the  Chicago  and  Metro- 
East  areas.  CAAPP  requires  more 
stringent  record  keeping,  reporting, 
compliance  certification,  and 
monitoring  requirements,  and  provides 
more  severe  enforcement  penalties  than 
the  eodsdng  State  rules.  These 
provisioiu.  in  turn,  assure  higher  rates 
of  compliance,  and.  correspondingl]^ 
lower  emissions  from  the  sources. 


As  was  indicated  in  the  July  14, 1997. 
direct  final  rule.  lEPA's  rule 
effectiveness  evaluation  is  reported  in 
the  April  1995  document.  "Impact  of 
Clean  Air  Act  Permit  Program  on 
Inventory  Rule  Effectiveness,"  included 
in  the  State  submittal.  One  of  the 
elements  of  the  CAAPP  program 
considered  in  the  Illinois  rule 
effectiveness  evaluation  was  Title  V 
enhanced  monitoring.  After  lEPA 
completed  the  study,  however,  EPA 
decided  to  promulgate  more  flexible 
Title  V  monitoring  requirements  known 
as  CAM. 

The  original  enhanced  monitoring 
program  would  have  required  many 
affected  fecilities  to  install  expensive 
Continuous  Emission  Monitoring 
Systems  (CEMS)  or  develop  other 
monitoring  directly  correlated  with 
emission  values.  After  consultation  with 
stakeholders.  EPA  decided  that  such 
requirements  would  be  overly 
prescriptive  and  excessively 
burdensome  for  many  industries  to 
install  and  operate  CEMS  and  on  State 
and  local  agencies  in  implementing 
their  operating  permit  programs.  On 
October  22,  1997,  the  EPA  promulgated 
the  final  CAM  rule  (62  FR  54899). 
which  requires  monitoring  of  operating 
pamneters  of  add-on  control  equipment 
to  aaaure  compliance.  The  CAM  rule  is 
much  less  buniensome  to  administer  by 
State  and  Local  agencies  than  the 
original  enhanced  monitoring  program, 
allowing  agencies  to  direct  resources  in 
assuring  compliance  more  efiisctively. 
Furthermore,  the  CAM  rule  covers  more 
sources  than  the  original  enhanced 
monitofiiig  proposal.  The  rule  also 
provides  State  and  local  agencies  an 
additional  enforcement  tool  to  address 
persistent  control  device  operation 
problems  through  a  Quality 
Improvement  Plan  (QIP).  A  QIP  is  a 
comprehensive  two-step  evaluation  and 
correction  process  that  will  require  the 
facility  owner  to  prepare  a  formal  plan 
and  a  schedule  for  correcting  control 
device  problems.  Such  activities  may 
include  significant  repairs  to  or  even 
replacement  of  control  devices.  The  QIP 
provisions  are  intended  to  provide 
compliance  assurance  benefits 
equivalent  to  the  direct  monitoring 
provisions  contained  in  the  original 
enhanced  monitoring.  Finally,  sources 
already  subject  to  more  stringent 
monitoring  requirements  are  not 
provided  any  additional  flexibility 
under  CAM.  and  CAM  does  not  affect 
the  stringency  of  any  other  record 
keeping,  reporting  and  compliance 
certification  requirements  required 
under  CAAPP.  For  these  reasons,  the 
EPA  finds  that  the  CAM  rule  does  not 


negatively  impact  Illinois'  estimate  of 
rule  efiisctiveneas  improvement  from 
CAAPP. 

EPA  is  not  required  imder  the  Act  to 
withhold  15  percent  plan  credit  from 
control  measures  until  the  actual 
reduction  is  verified.  Rather.  EPA 
interprets  section  182(b)(1)  of  the  Act  to 
allow  States  to  rely  on  reasonable 
estimates  of  emission  reductions  when 
developing  the  15  percent  plans.  The 
State's  report  "hnpact  of  the  CAAPP  on 
Inventory  Rule  Effsctiveness." 
represents  a  reasonable  estimate  of  rule 
eniBCtiveness  improvement  due  to 
CAAPP.  It  should  also  be  noted  that 
Illinois'  rule  effectiveness  improvemrat 
estimate  is  consistent  with  EPA's 
Regulatory  Impact  Analysis  (RIA)  for  the 
new  ozone  NAAQS.  which  fbund  95 
percent  rule  effectiveness  to  be  the  most 
representative  value  for  proposed  Act 
control  assumptions  (See  appendix  A  of 
the  RIA  for  the  July  18. 1997  ozone 
NAAQS).  To  the  extent  that  future 
verification  of  the  rule  efiiectiveness 
improvements  from  CAAPP 
demonstrates  less  emission  reductions 
than  anticipated.  Illinois  will  be 
expected  to  make  up  the  shortfall. 

The  Milwaukee  area  15  percent  plan 
is  not  an  appropriate  baisis  from  which 
to  fudge  th(B  reasonableness  of  the 
Chicago  15  percent  plan's  rule 
effectiveness  improvement  crediL  This 
is  because  the  two  plans  are  baaed  on 
vastly  difCarent  emission  baselines  (see 
EPA's  March  22. 1996,  approval  of  the 
Milwaukee  15  percent  ROP  plan  (61  FR 
11735)).  There  is  significantly  more 
industrial  activity  and  vehicle  miles 
traveled  in  the  Chicago  area  compared 
to  the  Mihvaukee  area.  and. 
correspondingly,  control  measures 
implemented  in  the  Chicago  area 
achieve  a  higher  aggregate  emission 
reduction  tha^  similar  control  measures 
in  Milwaukee.  The  1990  base-year 
emission  inventory  for  the  Milwaukee 
area  is  559.9  TPD  of  VOC.  while  the 
1990  inventory  for  the  Chicago  area  is 
1.363.4  TPD.  The  commenters  note  that 
the  emission  reduction  estimate  for 
improved  rule  effectiveness  in  Chicago 
(26.3  TPD).  is  comparable  with  the 
emission  estimate  of  reformulated 
gasoline  in  Milwaukee  (34.06  TPD 
accounting  for  both  reformulated 
gasoline  and  enhanced  I/M).  However, 
the  reformulated  gasoline  program  in 
Chicago  alone  secures  a  112.79  TPD 
emission  reduction.  Given  this 
disparity,  the  EPA  finds  the  emission 
reduction  estimates  in  the  Milwaukee 
and  Chicago  15  percent  plans  are 
incomparable  for  purposes  of  the 
determining  the  adequacy  of  either  plan. 

Finally,  in  regard  to  the  commenters' 
concern  regarding  non-CTG  sources. 
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EPA  contacted  lEPA  to  determine  the 
status  of  the  FOIA  request  for  a 
complete  list  of  non-CTG  sources  in  the 
Chicago  area.  lEPA  has  indicated  that  it 
responded  by  sending  two  lists  to 
Qtizens  for  a  Better  Environment,  a 
January  25. 1996.  list  of  non-CTG 
sources  with  Maximum  Theoretical 
Emissions  (KfTE)  of  100  TPY  of  VOC 
and  above,  and  a  May  16,  1996..1i8t  of 
sources  which  emit  greats  than  or  equal 
to  100  TPY  of  VOC.  lEPA  also  provided 
to  the  American  Lung  Association  of 
Metropolitan  Chicago  a  list  of  non-CTG 
sources  with  a  Potential  To  Emit  (FTE) 
of  greater  than  or  equal  to  25  TPY  of 
VOM,  and  Maximum  Theoretical  • 
Emissions  (MTE)  of  less  than  100  TPY 
of  VOQ  These  lisU  should  have  been 
sufficient  to  meet  the  commenters' 
requests.  Ifthe  commenters'  would  like 
additional  information  about  these  lists, 
the  commenters  should  contact  the 
lEPA. 

C.  Plant  Qoeures 

Comments:  ALA  et  al  Indicated  that  it 
is  unclear  how  the  emission  reduction 
credits  associated  with  plant  shutdowns 
were  calculated,  and  that  Illinois  should 
receive  only  credit  equal  to  the  extra 
emissions  that  were  built  into  the  1996 
projections  specifically  for  the  - 
individual  facilities  that  have  shut 
down.  TIm  commenters  also  note  that 
EPA  should  make  it  clear  that  no 
market-based  credits  can  be  attributed  to 
these  shutdowns  once  the  reductions 
have  been  credited  toward  a  SIP.  This 
prohibition  should  apply  to  New  Source 
Review  (NSR)  ofiiset  credits  and  any 
credits  or  allowances  that  are  transacted 
as  ptart  of  Illinois'  proposed  VOC  cap 
and  trade  program. 

Response:  &ch  plant  shutdown 
emission  estimate  represents  the 
projected  1996  VOC  emission  estimate 
used  in  calculating  the  State's  overall 
emission  reduction  requirement  under 
the  15  percent  plan.  Section  182(b)(1) 
requires  the  15  percent  emission 
reduction  to  accoimt  for  source  growth, 
so  lEPA  had  factored  into  its  15  percent 
calculation  what  emissions  would  be  in 
1996  had  no  15  percent  control 
strategies  occurred.  (See  Guidance  fbr 
Growth  Factors,  Projections,  and 
Control  Strategies  for  the  15  Percent 
Rate^f-Progress  Plans  for  more  detailed 
discussion  on  the  growth  projection 
requirement).  Because  lEPA  used 
projected  1996  emissions  frt>m  the 
closed  plants  when  calculating  the 
emission  reduction  needed  for  15 
percent  reduction,  the  lEPA  claimed 
those  1996  pn^octions  as  creditable 
emission  reductions  in  the  15  percent 
plan.  The  projected  1996  emissions 
were  caladated  using  EGAS  growth 


factors  for  specific  emission  units. 
These  same  growth  bctors  were  used  to 
determine  the  plant  closure  emission 
reductions.  Therefore.  Illinois  has 
received  plant  closure  credit  equal  to 
the  emission  projections  built  into  the 
15  percent  requirement  calculation. 
As  for  the  concern  regarding  the 
double-counting  of  emission  reductions 
'from  plant  closures  in  other  VOC 
control  programs,  the  State's  NSR  rules 
prohibit  source  closure  reductions 
which  are  credited  toward  ROP  to  be 
used  to  meet  NSR  offset  requirements. 
Illinois  adopted  a  VOC  tra<Ung  program 
on  November  20^1997.  as  part  of  its 
post-1996  ROP  plan.  Under  the  rules,  no 
shutdown  emissions  reduction  claimed 
in  the  15  percent  plan  can  be  used  as 
credits  in  the  trading  program. 

D.  Stage  n  Gasoline  Vapor  Recovery 

Conunents:  A  comment  from  a  citizen 
indicates  that  emission  reductions 
associated  with  the  Stage  II  vupot 
recovery  rule  are  being  overestimated 
because  of  low  levels  of  coopera'tion 
with  the  rule.  This  comment  was  made 
based  on  visits  to  five  gasoline 
dispensing  stations  in  the  Chicago 
nonattainment  area  and  finding  four  of 
the  stations  have  either  "no  controls"  or 
"breaks  in  the  existing  controls." 
Specifically,  oiit  of  the  five  stations  the 
commenter  visited,  the  commenter 
contends  that  one  station  has  all  boots, 
one  station  has  "no  vapor  controls."  one 
station  has  "no  boots,"  and  two  stations 
have  "some  broken  or  miMino  boots." 

Response:  The  lEPA  has  indicated 
that  the  four  stations  in  question  have 
been  inspected  according  to  an  annual 
inspection  schedule  and  use  Stage  n 
equipment  which  do  not  need  boots  to 
woric  effsctively.  The  "boot"  the 
commenter  refers  to  is  the  device  use^ 
in  conjunction  with  a  particular  Stage  U 
control  system  called  the  "vapor 
balance  system."  The  vapor  balance 
system  collects  vapors  by  using  the 
displacement  pressure  between  the 
vehicle  tank  and  the  station's 
underground  tank  during  vehicle 
refueling.  For  the  vapor  balance  system 
to  work  effectively,  a  tight  seal  must  be 
made  at  the  inter&ce  between  the 
gasoline  dispensing  nozzle  and  the 
vehicle  fuel  inlet  'Hie  boot,  or  bellow, 
is  the  device  fitted  onto  the  nozzle 
which  creates  the  tight  seal  during 
refueling. 

Another  type  of  Stage  II  system, 
known  as  a  "vacuum  assist  system'^ 
draws  in  vapors  during  refueling  by 
using  a  vacuum-generating  device. 
Because  of  this  design,  vacumn  assist 
systems  can  recover  vapors  effectively 
without  a  tight  seal  at  the  nozzle/ 
fillpipe  inter&ce.  Therefore,  boots  are 


not  needed  for  assist  systems,  and  the 
lack  of  a  boot  is  by  itself  no  indication 
that  the  gasoline  dispensing  nozzle  has 
no  Stage  n  control. 

The  four  stations  considered  by  the 
commenter  to  be  out  of  compliance  are 
all  registered  with  the  lEPA  to  use 
vacuum  assist  systems,  while  the  one 
station  considered  by  the  commenter  to 
be  in  compliance  uses  a  vapor  balance 
system.  The  commenter  apparently 
assumes  that  all  Stage  n  systems  utilize 
balance  systems  with  boc^ad  nozzles 
and  used  their  existence  as  evidence  of 
a  Stage  II  vapor  recovery  system,  or 
more  importantly,  that  their  absence 
indicates  no  vapor  recovery  system. 
Both  vapor  balance  and  vacuum  assist 
S]rstems  are  required  under  Illinois' 
Stage  n  rules  to  be  certified  by  GARB  to 
have  a  95  percent  control  efficiency. 
The  lEPA  has  conducted  inspections  of 
the  five  stations  between  December 
1996  and  January  1997,  in  accordance 
with  an  annual  Stage  II  inspection 
program,  and  has  found  that  all  five 
stations  use  Stage  II  equipment  which 
meet  the  GARB  certification 
requirement.  Therefore,  unless  the  lEPA 
discovery  compliance  violations  at  the 
stations  at  future  inspections,  the  EPA 
assumes  the  stations  to  he  in 
compliance  with  Stage  II  controls. 

In  addition,  it  should  be  noted  that 
the  lEPA  has  built  into  its  Stage  II 
emission  reduction  estimates  the 
assumption  that  not  all  gasoline 
dispensing  stations  in  the  Chicago 
nonattainment  area  may  be  in 
compliance  at  all  times;  malfunctions  in 
the  Stage  II  equipment  can  occur. 
Therefore.  lEPA  used  EPA  guidance  to 
determine  the  in-use  efficiency  of  its 
overall  Stage  II  program.  (See 
"Technical  Guidance — Stage  D  Vapor 
Recovery  Systems  for  Control  of  Vehicle 
Refueling  Enussions  at  Gasoline 
Dispensing  Stations."  November  1991). 
Under  the  Technical  guidance,  the 
State's  throughput  exemption  level  of 
10,000  gallons  per  month,  combined 
with  an  annual  inspection  frequency 
yields  a  program  efficiency  of  84 
percent.  Illinois  has  applied  the  in-use 
efficiency  of  84  percent  when 
calculating  the  emission  reduction 
estimate  for  this  source  category. 

Because  the  four  stations  the 
commenter  believed  to  be  out  of 
compliance  use  Stage  II  equipment 
which  were  found  to  be  in  compliance 
at  the  time  of  the  most  recent  lEPA 
inspection,  and  that  equipment 
malfiinctions  are  taken  into  accoimt  in 
lEPA's  emission  reduction  estimate  for, 
the  Stage  II  program,  the  EPA  finds 
lEPA's  estimate  of  Stage  n  emission 
reductions  is  reliable. 
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IV.  KPA  RulOTBakiag  Action 

The  EPA  is  approving,  through  final 
rulemaking  action.  Illinois'  15  percent 
ROP  and  3  percent  contingency  plan  SIP 
revisions  for  the  Chicago  and  Metro-East 
St.  Louis  ozone  nonattainment  areas, 
and  the  Metro  East  St.  Louis  TCM  work 
trip  reductions;  transit  improvements; 
and  traffic  flow  improvements. 

Nothing  in  this  action  should  be 
construed  as  permitting,  alloMring  or 
establishing  a  precedent  for  any  mture 
request  for  revision  to  any  SIP.  Each 
request  tot  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
fiKtora  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

V.  Administrativa  RaquiranMBts 

A.  Bxacutive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  sag.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
ssnnssing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  naay  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
I,  small  not-for-profit 
I,  and  government  entities 
with  furisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  1.  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  reqiiirements  that  the 
State  U  already  imposing.  Thersfbre, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  die 
Admhiietrator  certifies  that  it  does  not 
have  a  simificant  impact  on  any  small 
entities  ubcted.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reaaonableness  of  the  State  action.  The 
Oeen  Air  Act  forbids  EPA  to  beae  its 
actions  conf»ming  SIPs  on  such 
grounds.  Union  Etedric  Co.  v.  EPA.,  427 
U.S.  246,  256-66  (1976);  42  U.S.C 
7410(aK2). 

C  Unfunded  hkmdatm 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
inchidss  s  Federal  mandate  that  may 
result  in  estimated  coats  to  state,  lood. 


or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  This  Federal  action  approves 

K re-existing  requirements  under  state  or 
)cal  law.  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

D.  Submiuion  to  Congreu  and  the 
General  Accounting  Office 

Updsr  S  U.S.C  aoKsXlMA),  ss  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Repcessotatives  and  the  Comptroller 
Goieral  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  lagMer.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2). 

E.  PeOtlonM  for  Judicial  Review 

Under  section  307(bMl)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  17, 1998.  Piling  a 
petition  for  reconsideration  by  the 
Administrstor  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  eCbctiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enfforca  its  requirements.  (See  section 
307(bK2)). 

List  of  SoHscts  fai  40  cm  Part  92 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Onme. 

Dttmd:  DKemtMr  5. 1987. 
iD. 


Acting  Begional  Adminittrator. 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  SS— (AIKNOEPI 

1.  The  authority  citation  for  pert  52 
continuea  to  reed  as  foUows: 


:  42  U.S.C  7401-7871q. 

Subpwt  O— INInoto 

2.  Section  52.726  is  amended  by 
adding  paragraphs  (p),  (q),  and  (r)  to 
read  as  follows: 

|n.7M   Oemrei 


(p)  Approval — On  November  15, 
1993,  Illinois  submitted  15  percent  rate- 
of-progress  and  3  percent  contingency 
plans  for  the  Chicago  ozone 
nonattainment  area  as  a  requested 
revisioD  to  the  Illinois  State 
Implementation  nan.  These  plans 
satisfy  sections  182(bKl).  172(c)(9),  and 
182(cX9)  of  the  Clean  Air  Act,  as 
amended  in  1990. 

(q)  Approval — On  November  15. 1993, 
Illinois  submitted  1 5  percent  rate-of- 
progress  and  3  percent  contingency 
plans  for  the  Metro-East  St.  Louis  ozone 
nonattainment  area  as  a  requested 
revision  to  the  Illinois  State 
Implementation  Plan.  These  plans 
satisfy  sections  182(bKl)  and  172(cM9) 
of  the  Clean  Air  Act,  as  ammded  in 
1990. 

(r)  Approval — On  Novembo'  15, 1993, 
niinoto  submitted  the  following 
transportation  control  measures  as  part 
of  the  15  percent  rate-of-progress  and  3 
percent  contingency  plans  for  the 
Metro-East  ozone  nonattainment  area: 
Worii  trip  reductions;  transit 
improvements;  and  traffic  flow 
improvements. 

(FR  Doc.  97-32641  FUsd  12-17-47;  S:45  am] 
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Rjtite  BfowlcMiIng  Servloes;  Haiku, 
Hi 

AOetCY:  Federal  rnmmnnifmHnn* 

Commission. 
action:  Final  rule. 


This  document  allots  Qiannel 
293C  to  Haiku.  Hawaii,  as  that 
community's  first  local  FM  transmission 
service,  in  response  to  a  petition  for  rule 
"«*H"fl  filed  on  behalf  of  Native 
Hawaiian  Broadcasting.  See  62  FR 
47786,  Septembw  11. 1997.  Coordinates 
used  for  Channel  293C  at  Haiku, 
Hawaii,  are  20-55-03  and  156-19-33. 
With  this  action,  the  proceeding  is 
terminated. 

DATm  Effective  January  26. 1998.  A 
filing  window  fw  Channel  293C  at 
Haiku.  Hawaii,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
m  filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  Order. 

TON  FUmMER  MFOMfUTION  OONT  ACT: 
Nancy  Joyner.  Mass  Medis  Bureau.  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process 


Federal  Regirter  /  Vol.  62.  No.  243  /  Thursday,  December  18.  1997  /  Rules  and  Reguktiops   6C2M 


should  be  addressed  to  the  Audio 
Services  Division,  (202)  418-2700. 
SUPPLatENTARY  MTOMIATION:  This  is  a 
sjmopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-195, 
adopted  December  3, 1997,  and  released 
December  12, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street,  NW.. 
Washington.  DC.  "Hie  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington.  DC  20036,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AMENOED] 

1.  The  authority  citation  for  part  73 
continues  to  reed  as  follows: 

Aatborily:  47  U.S.C  154. 303,  334. 336. 

f78.a02    (Amsndsdl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Hawaii,  is  amended 
by  adding  Haiku,  Channel  2g3C. 

Federal  Communicationa  Commission. 

lahn  A.  KacoHos. 

Chief.  AUocationM  Brandt,  Policy  and  Bvdea 

Division,  Man  Media  Bureau. 

(FR  Doc  97-33047  Filed  12-17^7;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

IMM  Docket  Na  97-19S;  RM-912q 

Ing  Servic— ; 
HI 

AOENCV:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


:  This  document  allots  Channel 
272C  to  Kaunakakai.  Hawaii,  as  that 
community's  first  local  aural 
transmission  service,  in  response  to  a 
petition  for  nUe  making  filed  on  behalf 
of  Native  Hawaiian  Broadcasting.  See  62 
FR  47406,  September  9. 1997. 
Coordinates  used  for  Chaimel  272C  at 
Kaunakakai,  Hawaii,  are  21-05-30  and 
157-01-24.  With  this  action,  the 
proceeding  is  terminated. 
DATES:  Effactive  January  26, 1998.  A 
filing  window  for  Chaimel  272C  at 
Kaunakakai,  Hawaii,  will  not  be  opened 


at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  die 
Commission  in  a  subsequent  Order. 
TOR  FURTHER  ■rOnMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division,  (202)  418-2700. 
SUPPtBIENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-193, 
adopted  November  26, 1997,  and 
released  December  12, 1997.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FOC's  Reference  Center  (Room  239), 
1919  M  Street.  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

List  «rf  Snbfects  in  47  CFR  Pot  73 

Radiobroadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART73— (AMENDEPI 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Antkorltr  47  U.S.C  154, 303,  334, 338. 

173.202    [AMMndadq 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Hawaii,  is  amended 
by  adding  Kaunakakai,  Channel  272C 

Federal  Communications  Commission. 
)<Ab  A.  Karousos, 

Chief,  AUocationt  BraiuJi,  Policy  and  Rules 
Dtvision,  Mass  Media  Bureau. 
(FR  Doc.  97-33045  Piled  12-17-97;  8:45  am] 
Bsxsn  oooc  sns-st-p 


DEPARTMENT  OF  THE  INTERIOR 

Flah  and  WildlHe  Servloe 

SOCFRPartlT 
RIN1018-AO28 

EndMigefed  snd  ThfMAened  Wildlife 
and  Plants;  Hnal  Rule  To  List  Three 
AquatlclnvartatMatas  in  Comal  and 
nays  uounvasi  ia,  as  enoangsfSG 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Fish  and  WUdlife  Service 
(Service)  determines  three  aquatic 


invertetMrate  species  known  only  from 
Comal  and  Hays  counties,  Texas,  to  be 
mdangered  species  under  the 
Endangoed  Species  Act  of  1973.  as 
amended  (Act).  The  invertdvates  to  be 
listed  are  Peck's  cave  amphipod 
[Stygobromus  pedd],  Comal  Springs 
riffle  beetle  (Heterelmis  comalensis), 
and  Comal  Springs  dryopid  beeUe 
(Stygopamus  comalensis).  The  primary 
thi«at  to  these  species  is  a  decrease  in 
water  quantity  and  quality  as  a  result  of 
water  withdrawal  and  other  human 
activities  throughout  the  San  Antonio 
segment  of  the  Edwards  Aquifer.  This 
action  implements  Federal  protection 
provided  by  the  Act  for  these  three 
invertebrates. 

B^FECnVE  DATE:  January  20, 1998. 
ADOncgaCB;  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
houn  at  the  Ecological  Services  Field 
Office.  U.S.  Fish  and  Wildlife  Service, 
10711  Burnet  Road,  Suite  200,  Austin. 
Texas  78758. 

TOR  FURTNBI  WTOnMAHON  CONTACT: 
Ruth  Stanford,  Ecologist  (see  ADORCIiCl 
section)  (512/490-0057;  fecsimile  (512/ 
490-0974). 

SUPPLBeiTARY  MFORMATKM: 


Backgroniid 

The  Service  designates  Peck's  cave 
amphipod  (Stygobromus  pecJd).  Comal 
Springs  rifQe  beetie  {Heterelmis 
comalensis),  and  Comal  Springs  dryopid 
beetie  [Stygopamus  comalensis)  as 
endangered  under  the  authority  of  the 
Act  (16  U.S.C  1531  et  seq.).  These  three 
aquatic  invertebrate  species  are 
restricted  in  distribution  to  spring  sites 
in  Comal  and  Hays  counties,.  Texas,  and 
in  the  case  of  Peck's  cave  amphipod  and 
Comal  Springs  dryopid  beetie,  the 
associated  aquifer.  Peck's  cave 
amphipod  is  known  from  Comal  Sfwings 
and  Hueco  Sjmngs,  both  in  Comal 
County.  The  Comal  Springs  rifQe  beetle 
is  known  from  Comal  Springs  and  San 
Marcos  Springs  (Hays  County).  The 
Comal  Springs  dryopid  beetie  is  known 
from  Comal  Sfnings  and  Fern  Bank 
Springs  (Hays  County). 

The  water  flowing  out  of  each  of  Aose 
spring  orifices  comes  from  the  Edwarda 
Aquifer  (Balcones  Fault  Zone — San 
Antonio  R^on),  which  extends  from 
Hays  County  west  to  Kinney  Coimty. 
Comal  Springs  are  located  in  Landa 
Park,  wUch  is  owned  and  operated  by 
the  City  of  New  Braunfels,  and  on 
private  property  adjacent  to  Landa  Park. 
Hueco  Springs  and  Fern  Bank  Springs 
are  located  on  private  property.  The  San 
Marcos  Springs  are  located  on  the 
property  of  Southwest  Texas  State 
Univereity. 
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Peek's  cava  amphipod  is  a 
•ubterranaan,  aquatic  crustacean  in  the 
tunily  Crangonjrctidae.  Tb«  Comal 
Springs  riflla  baatla  is  an  aquatic, 
•urfaca-dwalling  species  in  the  family 
Elmidae.  The  Comal  Springs  diyopid 
beetle  is  the  only  known  subtetieneen 
member  of  the  beetle  Cunily  Dryopidee. 
Elmid  and  dnropid  beetles  live 
primarily  in  flowing,  uncontaminated 
waters. 

The  first  recorded  specimen  of  the 
amphipod  Stygobromua  [^Stygonectea] 
pecki  (Holsinger  1967)  was  collected  by 
Peck  St  Comal  Springs  in  June  1964. 
Reddell  collected  s  second  specimen  et 
the  seme  piece  in  Mey  1965.  In  1967. 
Holslngsff  named  the  species 
Stygonecte*  pecki.  in  Peck's  honor, 
selecting  the  1965  specimen  as  the  type 
specimen.  Leter  he  included  all  the 
nominal  Stygonectet  species  in  the 
synonymy  of  the  large  genus 
StygobixunuM.  The  Sarrtca  has  used 
"cava  amphipod"  aa  a  generic  common 
name  for  members  of  this  genus,  and 
this  name  %vas  simply  transliterated  as 
"Petal's  cave  amphipiDd"  without 
refcrence  to  a  particular  cave. 

Over  300  specimens  of  Peck's  cave 
amphipod  have  been  collected  since  its 
description.  Most  specimens  were 
netted  from  crevices  in  rock  snd  gravel 
near  the  three  largest  orifices  of  Comal 
Springs  on  the  west  side  of  Landa  Park 
in  Comal  County,  Texas  (Arsu£D  1093, 
Barr  1993).  Barr  collected  one  specimen 
from  s  fourth  Comal  spring  run  on 
private  property  adfarant  tq  Landa  Park 
and  one  specimen  from  Hueco  Springs, 
about  7  kilometers  (km)  (4  miles  (mi)) 
north  of  Comal  Springs  (Barr  1993). 
Despite  extensive  collecting  efforts,  no 
specimens  have  been  found  in  other 
areas  of  the  Edwrards  Aquifer. 

Like  all  members  of  the  exclusively 
sublnmnean  ONUis  Stygobromus,  this 
species  is  eyeless  and  unpigmented. 
indicating  that  its  primary  habitat  is  a 
zone  of  permanent  darkness  in  the 
underground  aquifer  fiseding  the 
springs.  Above  ground,  individuals  are 
easy  prey  for  predators,  but  they  usually 
take  shelter  in  the  rock  and  gravel 
crevices  and  may  succeed  in  reentering 
the  spring  orifice.  Barr  (1993)  got  most 
specimens  in  drift  nets  at  spring  orifices 
and  found  them  less  often  as  she  moved 
downstream,  supporting  the  notion  that 
they  may  be  easy  prey  and  do  not  liluily 
survive  for  long  outside  the  aquifer. 

The  Comal  Springs  riffle  beetle  is  • 
small,  aquatic  beetle  known  from  Comal 
Springs  and  San  Marcoa  Springs.  It  was 
first  collected  by  Bosse  in  1976  and  was 
described  in  1988  by  Boeaa  et  at.  The 
closest  relative  of  H.  ctunalenua  appeers 
to  be  H.  glabra,  a  species  that  occurs 


lartbsr  Id  die  west  in  die  Big  Bend 
region  (Bosse  et  oi.  1988). 

Adult  Comal  Springs  riffle  beetles  ore 
about  2  millimeters  (mm)  (>/^  inch  (in)) 
long,  with  females  slightly  larger  than 
males  Unlike  the  other  two  organisms 
listed  hen.  the  Comal  Springs  riffle 
beede  is  not  a  subterranean  species.  It 
occurs  in  the  gravel  substrate  and 
shallow  riffles  in  spring  runs.  Some 
riffle  beetle  species  can  fly  (Brown 
1987).  but  the  hind  wings  of  H. 
coamletiMiM  are  short  and  almost 
oactainly  non- functional,  making  the 
mat^iet  incapable  of  this  mode  of 
cUspersai  fBosse  et  ai  1988). 

Larvae  have  been  collected  with 
adults  in  the  gravel  substrste  of  the 
spring  heedwaters  and  not  on 
submerged  wood  as  is  typical  of  most 
Hetemlmig  spades  (Brown  and  But 
1968).  Usual  water  depth  in  occmiied 
hebiut  is  2  to  10  centimeters  (cmXl  to 
4  in)  although  the  beede  may  also  occur 
in  slighUy  deeper  areas  within  the 
spring  runs.  Populations  are  reported  to 
reech  their  greetest  densities  &t>m 
February  to  April  (Bosse  et  aJ.  1988). 
The  Comal  Springs  riffle  beeUe  has  been 
collected  frt>m  spring  runs  1.2,  and  3 
St  Comal  Springs  in  Landa  Park  (springs 
j,  k,  and  1  in  Brune  1981)  and  a  single 
specimen  was  collected  from  San 
Marcos  Springs  32  km  (20  mi)  to  the 
northeest. 

The  Comal  Springs  dryopid  beede  is 
a  recently  discovered  species.  It  was 
first  collected  in  1987  and  described  as 
a  new  genus  and  species  in  1992  by  Barr 
(California  State  University)  and 
Spangler  (National  Museum  of  Netural 
History,  Smithsonian  Institution).  Adult 
Comal  Springs  dryopid  beedes  are  about 
3.0-3.7  mm  (*/h  inch)  long.  They  have 
vestigial  (non-functional)  eyes,  are 
weekly  pigmented,  translucent,  and 
thin-skinned.  This  species  is  the  first 
subterranean  aquatic  member  of  its 
family  to  be  discovered  (Brown  and  Barr 
1988:  Barr,  in  litL  1990;  Barr  and 
Spender  1992). 

Collecdon  records  for  the  Comal 
Springs  dryopid  beede  are  primarily 
from  spring  run  2  at  Comal  Springs,  but 
they  have  also  been  collected  from  runs 
3  ahd  4  at  Comal  and  from  Fern  Bank 
Springs  about  32  km  (20  mi)  to  the 
northeast  in  Hays  County.  Collections 
have  been  frtim  April  through  August. 
Most  of  the  specimens  have  been  taken 
from  drift  nets  or  from  inside  the  spring 
orifices.  Although  the  larvae  of  the 
Comal  Springs  dryopid  beede  have  been 
coUected  in  drift  nets  positioned  over 
the  spring  openings,  they  axe  presumed 
to  be  associated  with  air-filled  voids 
inside  the  spring  orifices  since  all  other 
known  dryopid  beetle  larvae  are 
terrestrial.  Unlike  Peck's  cave 


amphipod,  the  Comal  Springs  drjropid 
beede  does  not  swim,  and  it  may  have 
a  smaller  range  within  the  equifer. 

The  exact  depth  and  subterranean 
extent  of  the  ranges  of  the  two 
subterranean  species  (Comal  Springs 
dryopid  beeUe  and  Peck's  cave 
amphipod)  are  not  precisely  knowm 
because  of  a  lack  of  methodologiBs 
available  Cor  studying  karst  aquifer 
systems  and  the  organisms  that  inhabit 
such  systems.  Presumably  an 
interconnected  area,  the  subterranean 
portion  of  this  habitat,  provides  for 
fseding,  growth,  survival,  and 
reproduction  of  the  Comal  Springs 
diyopid  beede  and  Peck's  cave 
amphipod.  However,  no  specimens  of 
these  species  have  apfMered  in 
collections  from  22  artesian  and 
pumped  wells  flowing  from  the 
Edwards  Aquifer  (Barr  1993)  suggesting 
that  these  species  may  be  confined  to 
small  areas  surrounding  the  spring 
openings  and  ore  not  distributed 
throughout  the  aquifer.  Barr  (1993)  also 
surveyed  nine  springs  in  Bexar,  Comal, 
and  Hays  counties  considered  most 
likely  to  provide  habitat  for  endemic 
invertebrates  and  found  StygopamuB 
comaienua  only  at  Comal  and  Fern 
Bank  springs  and  Stygobmmus  pecki 
only  at  Comal  and  Hueco  springs. 

Although  these  species  are  fully 
aquatic  and  two  of  the  three  require 
flowing  water  for  respiration,  the 
absolute  low  water  limits  for  survival 
are  not  known.  They  survived  the 
drought  of  the  middle  1950's,  which 
resulted  in  cessation  of  flow  at  Comal 
Springs  from  June  13  through  November 
3. 1956.  Hueco  Springs  is  docimiented 
to  have  gone  dry  in  the  past  (Brune 
1981,  Barr  1993)  and,  although  no 
information  is  available  for  Fern  Bank 
Springs,  given  its  higher  elevation,  it 
has  probably  gone  dry  as  well  (Glenn 
Longley,  Edwards  Aquifer  Research  and 
Data  Center,  personal  communication, 
1993).  San  Marcos  Springs  has  not  gone 
dry  in  recorded  history. 

These  invertebrates  were  not 
extirpated  by  the  only  recorded 
temporary  cessation  of  spring  flow. 
However,  given  that  they  are  fully 
aquatic  and  that  no  water  was  present 
in  the  springs  for  e  period  of  several 
months,  they  were  probably  negatively 
impacted.  These  species  are  not  likely 
adapted  to  surviving  long  periods  of 
drying  (up  to  several  years  in  duration) 
that  may  occur  in  the  absence  of  a  water 
management  plan  for  the  Edwards 
Aquifer  that  accommodates  the  needs  of 
these  invertebrates.  Stagnation  of  water 
may  be  a  limiting  condition,  particidarly 
for  the  Comal  Springs  dryopid  beetie 
and  Peck's  cave  amphipod. 


Fedaral  Regiater  /  Vol.  62.  No.  243  /  Thursday.  December  18,  1997  /  Rules  and  Regulations   66297 


Stagnation  of  water  and/or  drying 
within  the  spring  runs  and  the  photic 
(lighted)  zone  of  the  spring  orifices 
would  probably  be  limiting  for  the 
Comal  Springs  riffle  beede  because 
natural  water  flow  is  considered 
important  to  the  respiration  and 
therefore  survival  of  this  invertebrate 
species.  Elmid  and  dryopid  beedes  have 
a  mass  of  tiny,  hydrophobic 
(unwettable)  hairs  on  their  underside 
where  they  maintain  a  thin  bubble  of  air 
through  which  gas  exchange  occurs 
(Chapman  1982).  This  method  of 
respiration  loses  its  effectiveness  as  the 
level  of  dissolved  oxygen  in  the  water 
decreases.  A  number  of  aquatic  insects 
that  use  dissolved  oxygen  rely  on 
flowing  water  to  obtain  oxygen. 

Pravioos  Federal  Action 

In  a  petition  dated  September  9. 1974. 
the  Conservation  Committee  of  the 
National  Speleological  Society 
requested  the  Service  to  list 
Stygobromus  (^Stygonectes)  pecki.  The 
species  was  included  in  a  notice  of 
review  published  on  April  28, 1975  (40 
FR  18476).  A  "warranted  but 
precluded"  finding  regarding  several 
species  in  that  petition  was  made  on 
October  12. 1983,  and  published  on 
^uary  20. 1984  (49  FR  2485).  A 
warranted  but  precluded  finding  means 
that  available  information  indicates 
listing  the  species  as  threatened  ot 
endangered  is  appropriate  but  that  the 
listing  is  precluded  by  higher  priority 
actions.  "The  same  determination  has 
been  r^ieated  for  Peck's  cave  amphipod 
in  subsequent  yeers.  The  species  was 
included  as  a  category  2  cuididate  in 
comprehensive  notices  of  review 
published  on  May  22. 1984  (49  FR 
21664).  January  6. 1089  (54  FR  554),  and 
November  21, 1991  (56  FR  58804). 
Category  2  candidates  were  those 
species  for  w^dch  data  in  the  Service's 
possession  indicated  that  listing  was 
poasibly  appropriate,  but  for  which 
substantial  data  on  biological 
vulnerability  and  threats  were  not 
known  or  on  file  to  support  proposed 
rules.  Stygobtomus  pedd  %vas  elevated 
to  category  1  status  in  the  1994  notice 
of  review  (59  FR  58982).  Category  1 
candidates  ware  those  species  for  which 
the  Service  had  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  a  proposal  to  list 
As  published  in  the  Federal  Sagislsr  on 
Felmiary  28. 1996  (61  FR  7596), 
candidate  category  2  status  was 
discontinued  and  only  category  1 
species  are  cunendy  recognized  as 
candidates  for  listiiu  purposes. 

In  a  petition  datedjune  20. 1990.  and 
received  June  21. 1990.  Mr.  David 
Whadey.  dien  Director  of  the  Qty  of 


New  Braunfels  Parks  and  Recreation 
Department,  requested  that  the  Service 
list  five  invertebrate  taxa,  including 
Peck's  cave  amphipod  and  four  insects. 
The  Service  treated  this  as  a  second 
petition  for  the  amphipod.  A  notice  of 
finding  published  April  29. 1991  (56  FR 
19632).  announced  diat  the  petition 
presented  substantial  information  and 
that  listing  the  Comal  Springs  riffle 
beede  and  the  Comal  Springs  dryopid 
beede  may  be  wartantml.  Formal  status 
review  was  initiated  for  those  species. 
Both  species  became  candidates  for 
listing  in  the  1994  notice  of  review  (59 
FR  58982). 

Peck's  ceve  amphipod,  Comal  Springs 
riffle  beede.  and  Comal  Springs  diyopid 
beetle  were  proposed  for  listing  on  June 
5. 1995  (60  FR  29537).  The  Act  requires 
that  a  final  determination  on  a  proposed 
listing  be  made  within  one  year  of  the 
propoeal.  However,  a  congressionally- 
imposed  moratoriiun  on  final  listiin 
actions  combined  Mdth  a  recision  of 
funding  for  the  Service's  listing  program 
prohibited  timely  publication  of  this 
final  rule. 


In  the  June  5, 1995,  proposed  rule  (60 
FR  29537)  and  associated  Federal 
*1l'**T  notices  all  interested  parties 
were  requested  to  submit  factual  r^Kuts 
or  informadon  to  be  considered  in 
"Klrifig  a  final  listing  determination. 
Appropriate  Federal  and  State  agencies, 
local  governments,  scientific 
organizations,  and  other  interested 
perties  were  contacted  and  requested  to 
commenL 

A  public  heering  request  came  bom 
Mr.  David  Lang&Hd.  Executive  Vice 
Praaident  of  die  Texas  WUdlife 
Association,  by  letter  dated  June  22. 
1995.  The  heering  was  held  on  July  24. 
1995  at  the  New  Braunfels  Qvic  Center 
in  New  Braunfels.  Texas.  Legal  notices 
of  the  ptd>lic  heering.  wddch  invited 
general  public  comment,  were 
published  in  The  New  Bnunfsls  Kbrald- 
Zeitung,  the  San  Marcos  Daily  Record, 
the  Uvalde  Leader-News,  the  Medina 
Valley-Times,  and  the  Sen  Antonio 
Express-News.  Sixteen  people  attended 
the  public  hearing  and  one  person 
provided  oral  testimony. 

The  Service  received  1  oral  and  24 
writtm  comments  on  the  proposal.  Of 
the  letters  and  oral  testimony  received, 
nine  supported  the  proposed  action, 
seven  opposed  it,  and  nine  did  not 
deariy  state  support  or  opposition. 

The  Service  solicited  formal  scientific 
peer  review  of  the  proposal  from  six 
professional  biologists  during  the  public 
comment  period  and  received 
comments  from  two  reviewers.  Their 


comments  are  either  incorporated  into 
this  listing  decision  fu  appropriate,  at 
are  addressed  below. 

Written  and  oral  comments  presented 
at  the  public  hearing  and  received 
during  the  comment  period  were 
incorporated  into  this  final  rule  where 
appropriate.  Comments  not 
incorporated  are  addressed  in  the 
following  summary.  Comments  of  a 
similar  nature  or  point  are  grouped  and 
sununarized.  Where  differing 
viewpoints  around  a  similar  issue  were 
made,  the  Service  has  briefly 
summarized  the  general  issue. 

Comment  1:  Threats  to  the  species  are 
greedy  exaggerated  and  inconsistent 
4(rith  avail^e  data.  No  real  or 
immediate  threat  exists  that  would 
justify  listing  these  invertebrates. 

Service  Responae:  The  primary  threat 
to  these  sptecies  is  loss  of  water  in  their 
habitat  at  Comal  Springs  and  other 
springs  where  they  occur.  This  threet  is 
discussed  in  detail  in  Factor  A  of  this 
rule. 

Comment  2:  Samples  of  all  three  of 
the  species  were  collected  after  the 
springs  had  ceased  flowing  in  die 
immediately  preceding  yeers. 

Service  Responae:  Spring  flow  did  not 
ceese  from  all  oudets  in  1990,  and  only 
spring  run  1  at  Comal  saw  significant 
loss  of  water.  During  brief  periods  of 
very  low  spring  flow  the  spring  runs 
pnAiehly  retain  sufficient  subsurface 
moisture  to  allow  the  Comal  springs 
ri^le  beetle  to  survive.  Furthermore, 
whm  periods  of  low  spring  flow  are 
hnei  and  the  spring  runs  are  not 
completely  dry.  the  subsuiisce  water 
level  likely  remains  higher  and  doeer  to 
the  spring  openings.  These  conditions 
may  allow  the  survival  erf  diese  qiecieB. 
w^ietees  a  period  of  extensive.  Icmg-term 
ceesation  of  spring  flow  likely  would 
not  Because  these  invertebrates  ere 
fiilly  equatic  and  require  relatively  weU- 
oxygenated  %vater,  e  reduction  or 
cessation  of  spring  flows,  even  if 
standing  water  remains  around  the 
spring  orifices,  may  negatively  impect 
the  spedes.  Loss  of  water  mtiiely, 
withhi  their  habitat,  would  result  in  the 
extirpation  of  these  aquatic  spedea. 

Comment  3:  It  was  noted  that  the 
Edwards  Aquifer  Authority  (Authmitj^ 
was  creeted  by  S.B.  1477  to  regulate 
withdrawal  of  water  from  the  aquifsr. 
The  Authority  withstood  legal 
challenges  with  the  passage  of  H.B. 
3189,  which  was  passed  with  the 
cooperation  and  guidance  of  the 
Depertment  of  Justice  and 
implementation  is  antidpated.  The 
commenter  further  stated  that 
implementation  of  S.B.  1477  and  H.B. 
3189  will  regulate  water  withdrawal. 
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thus  alimiiMting  the  primary  thrsat,  and 
the  oaad  to  list  the  species. 

SarWoa  Aasponsa:  Some  of  the  legal 
larniaa  lagarding  the  establishment  of  the 
Authority  have  been  resolved  since  the 
time  the  proposed  rule  was  published 
and  the  elacted  board  is  in  alhct  at  this 
time.  Howavw,  an  aquifer  managament 
plan  that  wrould  provide  for  protection 
of  these  species  and  their  habitat  is  not 
yet  in  place.  Further  progress  of  this 
Doard  could  be  beneflcial  in  the  futiire 
and,  if  threats  are  reduced  or  removed, 
could  raault  in  downlisting  or.  possibly, 
delisting  the  species. 

Coawmnt  4:  The  Citv  of  New 
Brauniels  has  obtained  siufaoe  water  to 
meet  base  demand  which  will  eliminate 
pumping  in  the  '"'■~"^'***  area  of  the 
■prlags  and  substuUally  diminish 
tniaats  to  the  speciaa. 

Service  Retponm:  As  diacuaaad  in 
Factor  A,  all  of  the  springs  where  these 
spadaa  occur  are  affected  by  water 
withdrawal  throughout  the  aquifer's 
artesian  sone  to  the  west.  Therefore,  a 
management  plan  for  the  entire  aquiCsr, 
not  just  the  area  near  the  springs,  is 
naoaeaary  to  moderate  threats  to  the 
spades. 

Coaunent  5:  Service  treatment  of  this 
complex  and  dynamic  issue  is 
incomplete  and  erroneous.  The  Service 
ignores  Texas  Natiiral  Reaourcaa 
Conservation  Commission  (TNRCC) 
rules  and  proposed  amendments  to 
address  water  quality. 

Service  Betponse:  The  Service 
acknowledges  the  extreme  complexity 
of  issues  regarding  the  quality  umI 
quantity  of  water  in  the  Edwards 
Aquifer.  The  TNRCC  rules  deal 
primarily  with  wster  qiulity  issues.  The 
more  si^sificant  issue,  however,  is 
maintaining  adequate  spring  flows  and 
the  likelihood  that  a  water  management 

RIan  will  be  in  effiect  in  the  foreaeeable 
iture  that  wrill  provide  protection  for 
theae  invertebratea,  as  discussed  in 
Factor  A. 

Comment  0;  If  ctirrently  listed  species 
are  provided  adequate  spring  flow,  than 
species  that  bave  survived  previous 
cessation  of  spring  flow  will  receive 
adequate  protection  without  the  need  to 
UM. 

Service  Reeporue:  While  there  ara 
species  within  the  Comal  and  San 
Marcos  ecosystems  that  are  presently 
listed  as  threatened  or  endangered,  none 
of  theae  listed  species  are  assured 
adequate  spring  flow.  Furthermore, 
some  of  the  techniques,  such  as  spring 
flow  augmentation,  under  consideration 
by  some  for  providing  spring  flow.  %irill 
not  adequately  provide  for  the 
invertebrates  addressed  in  this  final 
rule.  For  example,  the  Comal  Springs 
riffle  beetle  occurs  in  the  spring  runs.  If 


water  is  "augmented"  into  this  area  after 
the  springs  oaaaa  flowing,  the  spring 
orifices  will  act  as  recharge  features. 
The  water  would  return  to  the  aquifer 
rather  than  remaining  in  the  spring 
runa.  In  addition,  if  augmentation  is 
attempted  through  subsur&ce 
modifications  of  the  aquifer,  the  habitat 
of  the  two  subterranean  species  could  be 
negatively  impacted. 

Comment  7:  In  1991,  the  Service 
ref>orted  that  these  invertebrates  were 
endemic  to  Comal  Springs.  Now  each  of 
the  invertebratea  is  known  from  one 
other  spring  and  each  is  known  from  all 
of  the  upper  springs  at  Comal.  This 
establishes  a  potentially  wide  range  for 
the  species.  The  subterranean  habits  of 
two  of  the  species  and  the  Eact  that  they 
are  found  at  springs  as  much  as  20  miles 
apart  suggests  a  much  wider 
distribution  in  the  aquifer  that  would 
obviate  the  need  to  list  them  aa 


Service  Responte:  Status  surveys  that 
were  conducted  for  each  of  theee 
species  following  the  petition  to  list 
them  found  only  one  new  location  for 
each  species.  Locations  in  more  than 
one  spring  run  at  Comal  Springs  is  not 
surprising  given  the  proximity  of  the 
spring  runs.  As  stated  previously, 
extensive  surveys  for  the  species  at 
springs  throughout  Bexar.  Comal,  and 
Hsys  counties  and  examination  of 
numerous  well  samples  have  found 
each  of  the  species  at  Comal  Springs 
and  in  very  low  numbers  at  one 
additional  spring  system  eech.  The 
species  were  not  found  at  moat  of  the 
locations  surveyed. 

Disjunct  distributions  (e.g..  those  that 
are  sepanted  by  20  milea)  are  "wiw^" 
in  nature  and  can  arise  from  many 
evolutionary  and  ecological  processes. 
Unfortunately,  these  species  are  not 
sufficiently  studied  to  allow  us  to  give 
a  precise  explanation  for  the  disjunct 
distribution,  or  to  determine  wiUi 
certainty  whether  it  is  disjunct 
Information  in  the  Background  section 
discusses  the  fKt  that  specimens  of  the 
subtenanean  species  have  not  been 
found  in  well  samples  throughout  the 
aquilar  area,  in  spite  of  extensive 
sampling.  The  Service  believes  this  is  a 
good  indication  that  the  species  are  not 
widely  distributed  underground.  We  do 
believe  that  efforts  to  collect  the  i 
in  any  appropriate  habitat  wt 
raeeerchers  were  granted  I 
sufficient  to  determine  that,  in  all 
probability,  the  species  do  not  exist 
throughout  the  underground  portions  of 
the  aquifisr. 

Comment  8:  Listing  is  not  warranted 
until  highly  variable  and  intemiptible 
spring  flow  is  considered  aa  part  of  the 


historical  cycle  to  which  these  species 
are  adapted  to  survive. 

Service  Response:  These  species 
exhibit  no  morphological  characteristics 
or  behaviors  indicating  an  ability  to 
survive  extended  drying  of  their  habitat 
The  Comal  Spring  riffle  beetle  lacks  the 
ability  to  fly  that  many  other  riffle 
beetles  have,  suggesting  that  it  is 
adapted  to  continuous  and  reliable 
spring  flows  (although  flow  may  still  be 
variable).  The  more  frequent  and  severe 
drying  that  is  expected  at  current  and 
increasing  rates  of  withdrawal  from  the 
aquifer  will  create  a  condition  to  which 
these  species  are  not  adapted  to  survive. 

Comment  9:  As  late  as  1991,  the 
Service  made  a  warranted  but  precluded 
finding  for  Peck's  cave  amphipod.  The 
proposed  listing  gives  no  explanation  of 
the  change  in  {XMition  from  "warranted 
but  precluded"  to  "propoaed  for 
listing."  This  is  ironic  since  potential 
threats  to  the  species  have  been 
substantially  addiessed  during  this  4- 
3rear  period. 

Service  Regponte:  A  warranted  but 
precluded  finding  means  that  the  best 
available  information  indicates  that 
listing  the  species  is  appropriate  but 
that  other  pending  listing  actiona  ara 
more  urgently  needed  and  given  a 
higher  priority.  Many  of  those  other 
listing  actions  have  now  been 
completed.  Before  publishing  the 
proposed  listing,  the  Service  reviewed 
the  most  current  information  available 
and  determined  that  the  threats  to  the 
species  are  still  significant.  The  Service 
acknowledges  and  commends  the  efforts 
that  so  many  individuals,  agencies,  and 
organixations  have  put  into  looking  for 
ways  to  manage  the  Edwards  Aquifer  in 
s  manner  that  will  both  protect  the 
endemic  species  and  provide  for  human 
water  users.  However,  significant 
aquifer  issues  remain  unresolved. 

Comment  10:  Spring  flow  may  be 
irrelevant  to  the  suitability  of  habitat  in 
the  aqtiifer  for  the  subterranean  species. 

Service  Response:  The  Service 
recognizes  that  the  Peck's  cave 
amphipod  and  the  Comal  Springs 
dryopid  beetle  ara  fully  aquatic  and 
show  morphological  adaptations  to  a 
subterranean  existence.  However, 
neither  of  these  species  has  shown  up 
in  well  samples  and  both  have  only 
been  coUectod  near  the  spring  orifices, 
a  key  feature  of  their  habitat  is  the 
water/spring  orifice  boundary.  Reduced 
spring  flows  will  alter  the  position  and 
the  nature  of  this  boundary  and  may 
have  a  negative  effect  tm  these  species. 
Further  information  is  discussed  in  the 
Background  section. 

Coaunent  1 1 :  The  Service's  feilura  to 
define  a  range  or  location  of  habitat  for 
theee  species  is  tantamount  to  an 


Federal  Regiatw  /  Vol  62,  No.  243  /  Thursday.  December  18.  1997  /  Rnies  and  RegulatJoM 


66299 


admission  that  the  Service  does  not 
know  enough  about  the  species  to 
warrant  a  conclusion  that  the  species' 
habitat  is  threatened  by  drought 

Service  Response:  The  best  available 
information  indicates  that  the  range  of 
each  s{>ecie8  is  limited  to  a  small  area 
near  each  spring  opening  where  the 
species  have  been  found.  The  range  of 
each  of  the  species  is  both  small  in  size 
and  probably  disjimct  in  distribution. 
Further  information  on  each  species' 
habitat  is  presented  in  the  Background 
section. 

Comment  12:  Until  more  is  known 
about  the  proposed  species,  and  some 
real  harm  is  shown  as  a  consequence  of 
variable  and  intemiptible  spring  flows, 
they  ara  not  endangered  species. 

Service  Response:  The  Service  must 
make  determinations  for  listing  of 
species  based  on  "the  best  scientific  and 
commercial  data  available"  at  the  time 
of  listing.  Existing  knowledge  indicates 
that  these  species  requira  a  reliable 
supply  of  clean  water.  The  species  have 
survived  past  dry  periods,  but  models 
and  predictions  cited  in  the  proposal 
and  in  this  final  rule  all  agree  that 
cessation  of  sprins  flow  is  likely  to  be 
more  frequent  and  of  longer  duration 
given  present  pumping  levels,  as  well  as 
those  outlined  in  S.B.  1477.  Although 
S.B.  1477  limits  total  water  withdrawal 
from  the  aquifer,  the  limits  may 
currently  be  too  high  to  assure  long-term 
spring  flow.  The  Texas  Water 
Development  Board  (1992)  models 
indicate  th^t  at  the  proposed  pumping 
limit  of  450,000  acre-fiset,  and  given 
recharge  levels  and  patterns  similar  to 
those  that  occurred  from  1934  to  1990, 
Comal  Springs  could  spend  10  to  20 
yeen  beliDw  108  cubic  fiset  per  second 
(cb),  and  could  stop  flowing  entirely  for 
several  yean  at  a  time  (Texas  Water 
Development  Boerd,  personal 
communication).  Negative  impacts  to 
the  habitat  in  spring  run  1  at  Comal 
Springs,  including  drying,  occur  as 
flows  q>proach  100  cb. 

Comnient  13:  Studies  show  thet 
dissolved  oxygen  is  high  even  at  the 
lowest  spriiag  flows.  Dissolved  oxygen 
does  not  appear  to  be  a  determinative 
frtttor  in  the  dednon  wrfaether  to  list  the 
species. 

Service  Aesponse:  The  primary  factor 
threetaning  the  long-term  survii^  of 
these  spedes  is  availability  of  a 
suffident  quantity  of  water  to  in»tntoiii 
essential  characteristics  of  their  halritat 
Although  water  quality,  induding  the 
need  for  certain  levels  of  dissolved 
oxygen,  may  be  an  important  fectw  in 
their  survival,  the  magnitude  of  the 
threat  from  total  loss  of  water  is  viewed 
as  the  greeto'  threat 


Comment  14:  There  is  no  economic 
advantage  to  protecting  these 
invertebrates,  and  putting  the  life  of 
virtually  unknown  species  ahead  of 
human  welfere  does  not  make  sense. 

Service  Response:  Like  thme 
invertebrates,  humans  depend  on 
reliable  supplies  of  clean  water,  and 
thus  protecting  our  water  resources  is 
vital  to  protecting  human  health.  While 
the  Service  cannot  consider  the 
economic  consequences  of  spedes 
listings  when  ma  Icing  listing 
determinations,  we  believe  that 
protecting  these  species  will  have  a 
positive  effsd  to  himuuis  in  that  it  will 
ensure  die  persistmce  of  the  water 
resource  for  future  generations  and  will 
maintain  a  healthy  ecosystem.  In 
addition,  continuing  spring  flow  is 
economically  important  both  in  the 
vicinity  of  the  springs  for  water 
recreation  businesses  and  downstream 
as  &r  as  the  Gulf  of  Mexico,  where 
inflow  of  fresh  water  into  the  bays  and 
estuaries  is  vital  to  recreational  and 
commercial  fisheries. 

Smnmary  of  Fadora  Afladiag  the 
Spedes 

After  a  thorough  review  and 
consideration  of  all  infnmation 
available,  the  Service  has  detnmined 
that  Peck's  cave  amphipod 
IStygrArormis  pecld),  Comal  Springs 
riffle  beeUe  {Heterelmis  comaJensis), 
and  Comal  Springs  dryopid  beetle 
[Stygoparnus  comalensis)  should  be 
claisidfied  as  mdangered  spedes. 
Procedures  found  at  section  4(aKl)  of 
the  Act  and  regulations  implementing 
the  listing  provisions  of  the  Act  (50  CFR 
part  424)  were  folknved.  A  spedea  may 
be  determined  to  be  iiiiilaiigniiwl  cw 
threatened  due  to  one  or  more  of  the 
five  fsdors  described  in  section  4(aXl). 
These  factors  and  their  iq[^lication  to 

these  three  inveitebsate  qtedes  are  aa 
follows: 

A.  The  Present  or  Threatened 
Destivction.  Modification,  or 
Curtailment  ofTheirHabitia  or  Range 

The  mein  threat  to  the  habitat  of  these 
aquatic  invertebrates  is  a  reductfon  or 
loas  of  watv  of  a^ttj^t^^  quantity  and 
quality,  due  primarily  to  human 
withcfrawral  dT  water  from  the  Sen 
Antonio  segment  of  the  Edwards 
(Bakones  Fault  Zone)  AquiSar  and  other 
activities.  Total  withdrawid  from  the 
San  Antonfo  region  of  the  Edwards 
Aquifer  has  beoi  increesing  since  at 
least  1934,  when  the  total  well 
discharge  was  101,900  acre-feet 
(Edwards  Underground  Water  Distrld 
1989).  In  1989.  Uie  total  well  discharge 
was  the  highest  on  record  at  slightly 
more  than  542,000  acre-feet  (Longley 


1991,  Edwards  Underground  Water 
District  1992a).  Between  1989  and  1905, 
total  well  discharge  has  ranged  from 
327,000  acre-faet  in  1992  to  489,000 
acre-fset  in  1990  (U.S.  Geological 
Survey,  San  Antonio,  1996). 

There  is  an  integral  connection 
betuveen  the  water  in  the  aquifer  west  of 
the  springs  and  the  watw  serving  as 
habitat  for  these  spedes.  Water  in  the 
Edwards  Aquifer  flows  from  west  to  east 
or  northeast  and  withdrawal  or 
contamination  of  water  in  the  western 
part  of  the  aquifer  can  have  a  dirad 
effed  on  the  quantity  and  quality  of 
water  flowing  toward  the  springs  and  at 
the  spring  openings.  Prior  to  wells  being 
drilled  into  the  aquifer,  almost  all  of  the 
water  entering  the  aquifer  eventually 
exited  at  springs  (Guadalupe-Blanoo 
River  Authority  1988). 

The  Texas  Water  Commission  (TWC) 
(1989)  classified  the  San  Antonio 
segment  of  the  Edwards  Aquifer  as  a 
critical  area  in  terms  of  its  potential  for 
groundwater  problems  related  to 
overdrafting.  They  also  ranked  Bexar, 
Comal,  and  Hays  counties  among  the 
top  23  counties  in  Texas  for  number  of 
active  groundwatra  public  supply 
systems.  Human  population  in  the 
region  is  expected  to  iiusease 
(Technical  Advisory  Panel  1990, 
Edwards  Underground  Water  Diatrid 
1993),  which  will  result  in  inoeaaed 
demand  for  water  frtnn  the  aquifer. 

The  Texas  Water  Development  Boerd 
has  applied  its  model  (1002)  of  the 
Edwuds  Aquifer  to  determine  the 
mavimum  pumping  level  that  would 
allow  Conul  Springs  to  continue  to 
flow,  assnraing  |iiatoric  rachaige 
(Technical  Advisory  Panel  1990).  They 
found  thet  during  a  drought  similar  to 
that  of  the  1950's.  the  maximum 
pnmpage  that  would  allow  spring  flow 
at  Comal  Springs  is  about  250,000  acre- 
feet  per  year.  "At  this  punning  level, 
Comal  Springs  could  be  expected  to 
maintain  some  enmial  flow  altfaou^ 
they  may  flow  on  an  intanaittant  basis 
during  a  lecnrmnce  of  the  drought  of 
record"  (Technical  Advisory  Panel 
1900).  The  Panel  also  stated  that  in  the 
year  2000.  if  poBping  continuaa  to  grow 
M  hiatorica]  rates  and  a  drought  occurs. 
Canal  Springs  would  go  dby  for  a 
number  of  yeers  fTechnfcal  Adviaery 
Panel  1900). 

Wanakule  (1990)  slatas  diat  "die 
praaent  problem  fridng  the  Edwards 
Aquifer  is  the  thraet  of  overdrafting  ai 
the  annual  average  recheige  late." 
McKimiey  and  Watidns  (1993) 
evaluated  the  Texas  Weler  Devetopment 
Boerd  model  end  other  models  and 
concluded  th^  without  limiting 
withdrawal  to  about  200,000  eoe-feet 
per  yeu,  Comal  Springs  will  likely  go 
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dry  for extsndedperiods during ewn a 
minor  drought.  The  recent  creation  of 
the  Authority  may  help  to  alleviate  this 
threat  to  soma  degree  (Me  Factor  D  for 
further  discussion). 

The  Texas  Water  Development  Board 
modal  luns  indicate  that  at  tiworopoaad 
pini^lag  limit  of  450.000  acre  feat,  and 
given  recharge  levels  and  patterns 
similar  to  what  occurred  from  1934  lo 
1990.  Comal  Springs  could  spend  10  to 
20  years  below  100  cfi.  and  could  stop 
flowing  entirely  fm  savaral  years  at  a 
time  (Texas  Water  Development  Board, 
personal  communication.  1997).  A 
modal  run  with  the  same  general 
parameters  but  a  withdrawal  of  400,000 
acre-Ceet  shows  the  same  pattern  with 
some  increase  in  spring  flow,  but  still 
extended  periods  with  no  spring  flow 
(Texas  Water  Development  Board, 
personal  communication,  1997). 

in  1984  and  1990,  some  of  the  higher- 
elevation  Comal  Springs  ceased  flowing 
and  water  levels  in  the  index  well  (}-17) 
in  San  Antonio  dropped  to  within  3.7 
meters  (m)  (12  feet  (ft))  of  Uia  hiatork: 
low  of  186.7  m  (612.5  h]  that  occuned 
in  1956  (Wanakule  1990).  During  the 
drought  conditions  in  the  summer  of 
1996,  spring  flows  at  Comal  Springs 
dropped  to  a  low  of  83  cfs.  During  the 
entbe  year  of  1996.  spring  flow  stayed 
below  200  cfs  for  about  252  days  and 
below  100  cfs,  the  approximate  flow  at 
which  spring  run  1  stops  flowing,  for 
about  59  days.  Because  these 
invertebrates  require  relatively  wall- 
oxygenated  water,  a  reduction  or 
cessation  of  spring  flows,  even  if 
standing  water  remains  around  the 

Sring  orifices,  may  negatively  impact 
B  species.  Complete  loss  of  water 
would  likely  result  In  the  extirpation  of 
these  aquatic  species. 

In  addition  to  a  loss  of  water,  a 
deoaaae  in  the  water  level  in  the  aquifiBr 
could  lead  to  decreased  water  quality  at 
the  springs.  The  Baicones  Fault  Zone — 
San  Antonio  Region  is  bounded  on  the 
south  and  east  l^  a  "bad  water" 
interface  across  which  the  groundwater 
quality  abruptly  deteriorates  to  greater 
man  1000  mg/1  total  dissolved  solids. 
Croasing  the  had  water  inter£ace, 
groundwater  goes  from  fresh  to  saline  or 
brackish.  Lowered  water  levels  resulting 
from  groundwater  pumpage  and/or 
decreased  recharge  may  at  some  point 
result  in  deterioration  of  water  quality 
in  the  fresh  water  section  of  the  aquifer 
through  movement  of  the  bad  water 
interface.  The  Comal  and  San  Marcos 
Springs  are  leas  than  305  and  62  m 
(1.000  and  200  ft),  respectively,  from  the 
bad  water  intarfiKe  (TWC  1989. 
Edwards  Underground  Water  District 
1992b).  Although  the  daU  are 
inconclusive  at  present,  even  a  small 


movement  of  the  water  may  negatively 
impact  the  species. 

Other  possible  effects  of  reduced 
spring  flow  exist.  These  include  changes 
in  the  chemical  composition  of  the 
water  in  the  aquifier  and  at  the  springs, 
a  decrease  in  current  velocity  and 
corresponding  increase  in  siltation,  and 
an  increase  in  temperature  and 
temperature  fluctuations  in  the  aquatic 
habitat  (McKiimey  and  Watkins  1903). 

Another  threat  to  the  habitat  of  these 
species  is  the  potential  for  groundwater 
contamination.  Pollutants  of  concafB 
include,  but  are  not  limited  to,  thoee 
associated  with  human  sewage 
(particularly  septic  tanks),  leaking 
underground  storage  tanks,  animal/ 
feedlot  waste,  agricultural  chemicals 
(especially  insecticides,  herbicides,  and 
fertilizers)  and  urban  runoff  (including 
pesticides,  fiertilizers.  and  detergents). 

Pipeline,  highway,  and  railway 
trans[>ortation  of  hydrocarbons  and 
other  potentially  harmful  materials  in 
the  Edwards  Aquifer  recharge  zone  and 
its  watershed,  with  the  attendant 
possibility  of  accidents,  present  a 
particular  risk  to  water  quality  in  Comal 
and  San  Marcos  Springs.  Comal  and  San 
Marcoa  Springs  are  both  located  in 
urbanized  areas.  Hueco  Springs  is 
located  alongside  River  Road,  which  is 
heavily  traveled  for  recreation  on  the 
Guadalupe  River,  and  may  be 
susceptible  to  road  runoff  and  spills 
related  to  traffic.  Fern  Bank  Springs  is 
in  a  relatively  remote,  rural  location  and 
its  principal  vulnerability  is  probably  to 
contaminants  associated  with  leaking 
septic  tanks,  animal/fJeedlot  wastes,  and 
a^cultural  chemicals. 

Of  the  counties  containing  portions  of 
the  San  Antonio  s^mant  of  the 
Edwards  Aquifer,  the  potential  for 
acute,  catastrophic  contamination  of  the 
aquifer  is  greatest  in  Bexar,  Hays,  and 
Comal  counties  because  of  the  greater 
level  of  urbanization  compared  to  the 
western  counties.  Although  spill  or 
contamination  events  that  coidd  affect 
water  quality  do  happen  to  the  west  of 
Bexar  County,  dilution  and  the  time 
required  for  the  water  to  reach  the 
springs  may  lessen  the  threat  from  that 
area.  As  aquifer  levels  decrease, 
however,  dilution  of  contaminants 
moving  through  the  aquifer  may  also 
decrease. 

The  TWC  reported  Uiat  in  1988  within 
the  San  Antonio  segment  of  the 
'  Edwards  Aquifer.  Bexar.  Hays,  and 
Comal  counties  had  the  greatest  number 
of  land-based  oil  and  chemical  spills  in 
central  Texas  that  affected  surface  and/ 
or  groundwater  with  28, 6.  and  4  spills, 
respectively  (TWC  1989).  As  of  July, 
1988,  Bexar  County  had  between  26  and 
50  confirmed  leaking  underground 


storage  tanks.  Hays  County  had  between 
6  and  10,  and  Comal  County  had 
between  2  and  5  (TWC  1989)  putting 
them  among  the  top  5  counties  In 
central  Texas  for  confirmed 
undeigrotmd  storage  tank  leaks.  The 
TWC  estimates  that,  on  average,  every 
leaking  underground  storage  tank  will 
leak  about  500  gallons  per  year  of 
contaminants  before  the  leak  is 
detected.  These  tanks  are  considered 
one  of  the  most  significant  sources  of 
groundwater  contamination  in  the  state 
(TWC  1989). 

The  TWC  (1989).  using  the 
assessment  tool  DRASTIC  (Aller.  et  al. 
1987).  classified  aquifiars  statewide 
according  to  their  pollution  potential. 
The  Edwards  Aquifer  (Baicones  Fault 
21one — Austin  and  San  Antonio 
Regions)  was  ranked  among  the  highest 
in  pollution  potential  of  all  major  Texas 
aquifers.  The  project's  objective  was  to 
identify  areas  sensitive  to  groundwater 
pollution  from  a  contaminated  land 
surfece  based  on  the  hydrogeologic 
setting.  The  area  of  particular  concern 
was  the  Edwards  Aquifisr  rechai^  zone 
and  its  watershed. 

The  TWC  (1989)  also  reviewed  and 
reported  known  and  potential  risks  to 
Texas  aquifers,  such  as  from  sanitary 
landfills,  hazardous  waste  disposal 
fecilities.  industrial  waste  and  sewage 
disposal  wells,  commercial  feedlots,  and 
graveyards.  They  found  the  following: 
"Based  on  this  statewide  assessment  of 
potential  and  actual  ground-water 
contaminants,  waste  disposal  practices 
being  employed  and  existing  Regulations 
which  are  available  for  contamination 
detection  and  mitigation,  it  was 
concluded  that  there  are  still  conditions 
that  exist  or  practices  being  used  that 
are  cause  for  concern.  For  the  most  part, 
the  state  presendy  has  in  place 
regulations  that  will  effectively  reduce 
future  pollution,  however  past  practices 
may  return  to  haunt  us." 

B.  Overutilization  for  Commercial, 
Recreational  Scientific,  <»  Educational 
Purposes 

No  threat  from  overutilization  of  this 
species  is  known  at  this  time. 

C.  Disease  or  Predation 

While  individuals  of  these  three 
species  may  be  preyed  upon  by  various 
predatory  insects  or  fish,  no  information 
indicates  that  this  is  a  substantial  threat. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Invertebrates  are  not  included  on  the 
Texas  Parks  and  Wildlife  Department's 
(TPWD)  list  of  threatened  and 
endangered  species  and  are  provided  no 
protection  by  the  Sute.  The  TPWD 
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regulations  do  not  contain  provisions 
for  protecting  habitat  of  any  listed 
species. 

Traditionally,  the  State  of  Texas  has 
had  no  authority  to  regulate  urithdrawal 
of  groundwater  from  an  aquifer.  After  a 
lawsuit  filed  against  the  Service  by  the 
Sierra  Club  [Sierra  Club  v.  Babbitt, 
formerly  Sierra  Club  v.  Lujan),  the  Texas 
State  Legislature  passed  a  bill  (S.B. 
1477)  authorizing  the  creation  of  the 
Authority  and  granted  the  Authority  the 
power  to  regulate  groundwater 
withdrawal  fitim  the  Edwards  Aquifer. 
The  bill  limits  groundyrater  withdrawal 
from  the  aquifer  to  450.000  acre-feet  per 
year  initially,  reducing  it  to  400.000 
acre- feet  per  year  by  January  1.  2008. 
However.  Texas  Water  Development 
Board  models  indicate  that,  at  these 
proposed  withdrawal  limits,  the  upper- 
elevation  spring  runs  at  Comal  Springs 
could  go  dry  frequentiy  and  for 
significant  periods  of  time  (as  happened 
in  1996)  and  significant  negative 
impacts  to  the  species  could  occur 
before  continuous  itiinimiiin 
springflows  are  in  place. 

One  goal  of  the  bill  is  to  provide 
continuous  minimum  spring  flow,  as 
defined  by  Federal  statute,  at  Comal  and 
San  Marcos  Springs  by  the  year  2012. 
This  minimum  flow  is  to  protect  species 
that  are  designated  as  threatened  or 
endangered  under  Federal  or  State  law. 
but  does  not  protect  unlisted  species.  In 
addition,  an  evaluation  of  the  Texas 
Water  Development  Board  models  used 
to  set  these  withdrawal  limits  shows 
that  flow  at  Comal  Springs  will  drop 
below  100  cfs  and  will  likely  go  dry  for 
extended  periods  in  time  of  severe 
drought  and  probably  during  minor 
droughts  (McKinney  and  Watkins  1093. 
TWDB  1902).  McKinney  and  Watkins 
(1993)  believe  it  is  unlikely  that  spring 
flow  in  Comal  Springs  of  at  least  100  cfe 
for  80  percent  of  the  time,  except  during 
severe  drought,  can  be  met  with  a 
pumping  limit  greater  than  200.000 
acre-feet  per  year.  In  addition,  when  the 
flow  drops  to  96  cfe,  spring  run  1  at 
Comal  Springs  has  already  dried 
substantially  (Thornhill,  deposition  in 
Sierra  Club  v.  Lujan).  Finally,  efibrts  to 
maintain  minimum  spring  flow  at 
Comal  and  San  Marcos  Springs  would 
not  necessarily  be  sufficient  to  maintAin 
flow  at  Hueco  and  Fern  Bank  Springs.     . 
which  lie  at  higher  elevations. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Their  Contiimed  Existence 

The  effiect  of  natiiral  droughts  in  south 
central  Texas  will  increase  in  severity 
due  to  the  large  increese  in  human 
groundvirater  withdrawals  (Wanakule 
1990).  These  species'  very  limited* 
habitat  is  likely  to  be  lost  throu^ 


drying  or  decrecued  volume  of  spring 
flow  during  minor  or  severe  drou^t 

At  present,  competition  is  not  known 
to  be  a  significant  threat  to  these 
species.  However,  two  exotic  snail 
species.  Thiara  granifera  and  Thiara 
tuberculata,  are  common  in  the  spring 
runs  and,  as  grazers,  may  compete  for 
food.  Another  exotic  species,  the  giant 
ramshom  snail  (Morisa  comuarietis],  is 
present  in  two  of  the  spring  runs  and 
may  colonize  the  other  runs  at  low  flow 
levels.  Marisa  can  have  a  tremendous 
impact  on  vegetetion.  that  in  turn  may 
affect  the  habitet  for  surfece-dwelling 
grazers  like  the  riffle  beeUe. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  fecml  by 
these  species  in  inAUng  this  final  rule. 
Based  on  this  evaluation  the  preferred 
action  is  to  list  the  Peck's  cave 
amphipod  [Stygobromus  peckij,  Comal 
Springs  riffle  beetie  [Heterelmis 
comalensis).  and  Comal  Springs  dryopid 
beetie  {Stygopamus  comalensis)  as 
endangered.  Endangered  stettis  is 
determined  appropriate  for  these  three 
invertelHates  given  that  threats  are 
significant  and  could  result  in 
extinction  of  these  species  throughout 
all  or  a  significant  portion  of  their  range. 
The  immediate  nature  of  these  threats 
precluded  determining  these  species  to 
be  threatened  species. 

Critical  HabiUt 

Critical  habitet  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
tvithin  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
foimd  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geograpltical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act.  as 
amended,  and  implementing  regulations 
(50  CFR  424.12),  reqtiire  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitet  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitet  is  not 
prudent  for  Peck's  cave  amphipod.  the 
Comal  Springs  riffle  beetie.  and  the 
Comal  Springs  dryopid  beetie.  Service 


regulations  (50  CFR  424.12(aXl))  state 
that  designation  of  critical  ludbitet  is  not 

J>rudent  when  one  or  both  of  the 
bllowing  situations  exist  (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitet  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitet  would  not  be  beneficial 
to  the  species. 

Desi^tion  of  critical  habitet  would 
provide  no  benefits  to  these  species 
beyond  those  provided  by  listing  and 
the  subsequent  evaluation  of  activities 
under  section  7  of  the  Act  Section  7 
prohibits  Federal  agencies  from 
jeopardizing  the  continued  existence  of 
listed  species  or  destroying  or  advenely^ 
modifying  listed  species'  desi^iated 
critical  habitat   . 

In  the  Service's  section  7  regulations 
at  50  CFR  part  402,  the  definition  of 
"jeopardize  the  continued  existence  of* 
includes  "to  reduce  appreciably  the 
likelihood  of  both  the  siuvival  and 
recovery  of  the  listed  species,"  and 
"destruction  or  adverse  modification"  is 
defined  as  "a  direct  or  indirect 
alteration  that  appreciably  diminishes 
the  value  of  critical  habitet  for  both  the 
survival  and  recovery  of  a  listed 
species."  Both  of  these  definitions  refer 
to  actions  that  reduce  the  survival  and 
recovery  of  a  listed  species.  Any  action 
that  would  appreciably  diminish  the 
value,  in  quality  or  quantity,  of  spring 
flows  (habitat)  on  which  the  species 
depend  would  also  reduce  appreciably 
the  likelihood  of  survival  and  recovery 
of  the  three  species.  Because  these 
species  are  endemic  to  such  highly 
localized  areas,  actions  that  afCsct  water 
quality  and  quantity  at  the  springs  will 
be  fully  evaluated  for  their  efiiecte  on  the 
three  species  through  analysis  of 
whether  the  actions  would  be  likely  to 
jeopardize  their  continued  existence. 
The  analysis  for  possible  jeopardy 
applied  to  these  species  wotUd  therefrwe 
be  identical  to  the  analysis  for 
determining  advnse  modification  or 
destruction  of  critical  habitat  Thoefore, 
thexB  is  no  distinction  betwreen  jeopardy 
and  adverse  modification  for  activities 
impacting  the  springs  on  which  these 
species  depend. 

Available  Conaervatioii  Meaauraa 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  resulte  in  public  awareness  and 
conservation  actions  by  Federal,  State, 
and  local  agencies,  private 
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organizations,  and  individuals.  Tha  Act 
provides  for  cooperation  with  the  States 
and  requires  that  recovery  actions  ba 
carried  out  for  all  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
barm  are  discussed,  in  part,  below. 

Conservation  and  management  of  the 
Peck's  cave  amphipod,  Comal  Springs 
riffle  beetle,  and  Comal  Springs  dryopid 
beetle  are  likely  to  involve  protection 
and  conservation  of  the  Edwards 
Aquifer  and  spring  flow  at  Comal, 
Hueco,  San  Marcos,  and  Fern  Bank 
Springs.  It  is  also  anticipated  that  listing 
will  encourage  research  on  critical 
aspects  of  the  species'  biology. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
daaignated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species.  If  a  species  is  listed 
sulMequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 

If  a  Federal  action  may  affiect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  Federal  actions  that  may 
require  consultation  include  projects 
that  would  affect  the  quality  or  quantity 
of  water  within  the  San  Antonio 
segment  of  the  Edwards  Aquifer  or 
otherwise  significantly  affect  the  outlets 
or  water  output  of  Comal  Springs  in 
New  Braunfels,  Texas:  San  Marcos 
Springs  in  San  Marcos,  Texas;  Hueco 
Springs  in  Comal  County,  Texas;  and 
Fern  Bank  Springs  in  Hays  County. 
Texas.  Examples  of  these  types  of 
activities  include  projects  that  would 
involve  withdrawal  of  water  from  the 
aqulfiar,  permits  for  municipal 
wastewater  discharge:  agricultural 
irrigation:  use  of  pesticides  and 
heroicides:  Environmental  Protection 
Agency  National  Discharge  Elimination 
System  permits;  section  18  exemptions 
under  the  Federal  insecticide. 
Fungicide,  and  Rodentlcide  Act;  Corps 
of  Engineers  permits  for  stream 
crossings:  and  Department  of  Housing 
and  Urban  Development  projects. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 


exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  lull,  trap,  or  collect, 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
Illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  %vildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  SO 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lanvful 
activities.  It  is  anticipated  that  few  trade 

Krmits  would  ever  be  sought  or  issued 
cause  these  species  are  not  known  to 
be  in  trade. 

It  is  the  policy  of  the  Service  (July  1 , 
1994:  59  FR  34272)  to  identify  to  the 
maximum  extent  practicable  at  the  time 
a  species  is  listed  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  Act  The 
intent  of  this  policy  is  to  increase  public 
awareness  of  the  effect  of  listing  on 
proposed  and  ongoing  activities  within 
a  species'  range.  The  purpose  of  this 
guidance  is  not  only  to  identify 
activities  that  would  or  would  not  likely 
result  in  take  of  individuals,  but 
activities  that  in  combination  will 
ultimately  affect  the  long-term  survival 
of  these  species.  This  guidance  shouM 
not  be  used  to  substitute  for  local  efforts 
to  develop  and  implement 
comprehensive  management  promvnu. 

The  Service  believes  that,  based  on 
the  best  available  information,  activities 
that  could  potentially  harm  theae 
invertebrates  and  result  in  "take" 
include,  but  are  not  limited  to: 

(1)  Collecting  or  handling  of  the 
species: 

(2)  Activities  that  may  result  in 
destruction  or  alteration  of  the  species' 
habitat  including,  but  not  limited  to, 
withdrawal  of  water  from  the  aquifer  to 
the  point  at  which  habitat  becomes 
unsuitable  for  the  species,  alteration  of 
the  physical  habitat  within  the  spring 
runs,  or  physical  alteration  of  the  spring 
orifices  or  of  the  subsurface  pathways 
providing  water  to  the  springs; 

(3)  Discharge  or  dumping  of 
chemicals,  silt,  pollutants,  household  or 
industrial  waste,  or  other  material  into 


the  springs  or  into  arees  that  provide 
access  to  the  aquifer  and  where  such 
discharge  or  dumping  could  affect  water 
quality; 

(4)  Herbicide,  pesticide,  or  fertilizer 
application  in  or  near  the  springs 
containing  the  species;  and 

(5)  Introduction  of  non-native  species 
(fish,  plants,  other)  into  these  spring 
ecosystems. 

The  Service  believes  that  a  wide 
variety  of  activities  would  not  harm 
these  species  if  undertaken  in  the 
vicinity  of  their  habitats  and  thus  would 
not  constitute  taking.  In  general,  any 
activify  in  the  contributing,  recharge,  or 
artesian  zones  of  the  Edwards  aquifer 
that  would  not  have  potential  for  the 
cumulative  or  acute/catastrophic 
negative  effects  on  water  quantity  or 
quality  within  the  aquifer  should  not 
harm  these  species.  Inquiries 
concerning  the  possible  effects  of 
specific  activities,  copies  of  regulations 
regarding  listed  wildlife,  or  inquiries 
regarding  prohibitions  and  permits 
should  be  directed  to  the  Service's 
Austin  Field  Office  (see  ADDRESSES 
section). 

National  EaTtrauneBtal  Policy  Ad 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Kagislwr 
on  October  25, 1983  (48  FR  49244). 

Required  Detenninattona 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chaptn  I.  title  50  of  the  Code  of  Federal 
Regulations,  the  Service  amends  as 
follows: 

PAFIT 17— {AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Andiortty:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat  3500,  imless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  Crustaceans  and  Insects, 
respectively,  to  the  List  of  Endangered 
and  Threatened  Wildlife  to  read  as 
follows: 


f  17.11 


(h) 


ScieniiRc  name 


ConMnonname 


Historic  range 


Family 


Status      WhenKsted 


Critical 


Speciai 


Crustaceans 


Stygobromus 
(mStygoneclM) 

,1  m  ittit 

pBCKL 


Amphipod,  Pedes 
cave. 


U.S>.  fTX)  Crangonyctidae E 


NA 


Insects 


Stygopamus 
comalensis. 


Beetle,  Comal 
Springs  dryopid. 


U.SA  (TX)  „ 


Dryopidaa . 


.._    E 


Hotsfelmis 


BeeOe,  Comal 
Springs  riffle. 


U.SX(TX) 


Elmidae 


VA 
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MUJNOCOOC  4310-W-P 

DePARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Adffllniatratlon 

50  CFR  Part  822 

(DeoiMt  No.  961204340-7087-02;  LD. 
1212S7A] 

RalMrtaa  Of  the  Caribbean,  Quif  Of 
Mexico,  and  South  Atlantic;  Coaatal 
Migratory  Pelagic  Reaourcea  of  the 
Gulf  of  Mexico  and  South  Atlantic;  Trip 
Umit  Reduction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Trip  limit  reduction. 


NMFS  reduces  the 
commercial  trip  limit  of  Atlantic 
migratory  group  Spanish  mackerel  in  or 
from  the  exclusive  economic  zone  (EEZ) 
in  the  southern  zone  to  1,500  lb  (680  kg) 
per  day.  This  trip  limit  reduction  is 
necessary  to  protect  the  Atlantic 
migratory  group  Spanish  mackerel 
resource. 

DATES:  Effective  6:00  a.m..  local  time, 
December  16.  1997,  through  March  31, 
1008.  unless  changed  by  further 
notification  in  the  Federal  Regiator. 
FOM  PURTHEII 8IFOMIAT10N  CONTACT: 
Mark  F.  Codcharles.  813-570-5305. 
•UP«*I.EMENTAIIY  MPORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero. 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
under  the  Fishery 
sment  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Maijagement  Act  by 
resulations  at  SO  CFR  part  622. 

The  Councils  recommended  and 
NMFS  implemented  an  adjusted  quota 
and  commercial  trip  limits  for  Atlantic 
migratory  group  Spanish  mackerel  from 
the  southern  zone.  As  set  forth  at  50 
CFR  622.44(b)(2).  the  adjusted  quota  is 
3.25  million  lb  (1.47  million  kg).  In 
accordance  with  50  CFR 
622.44(b)(l)(ii)(C).  after  75  percent  of 
the  adjusted  quota  of  Atlantic  migratory 
group  Spanish  mackerel  from  the 


southern  zone  is  taken  imtil  100  percent 
of  the  adjusted  quota  is  taken,  Atlantic 
migratory  group  Spanish  mackerel  in  or 
from  the  QEZ  in  the  southern  zone  may 
not  be  possessed  on  board  or  Icmded 
from  a  vaaael  in  a  day  in  amounts 
exceeding  1.500  lb  (680  kg).  The 
southern  zone  for  Atlantic  migratory 
group  Spanish  mackerel  extends  from 
30*42*45.6"  N.  lat..  which  is  a  line 
directly  east  from  the  Georgia/Florida 
boundary,  to  25*20.4'  N.  lat.,  which  is 
a  line  directly  east  from  the  Dade/ 
Monroe  County.  FL.  boundary. 

NMFS  has  determined  that  75  percent 
of  the  adjusted  quota  for  Atlantic 
migratory  group  Spanish  mackerel  from 
the  southern  zone  was  taken  by 
December  15. 1097.  Accordingly,  the 
1.50O-lb  (680-kg)  per  day  commercial 
trip  limit  applies  to  Atlantic  migratory 
group  Spanish  mackerel  in  or  from  the 
EEZ  in  the  southern  zone  efiiective  6:00 
a.m.,  local  time,  December  16, 1997, 
through  March  31,  1998,  unless  changed 
by  further  notification  in  the  Federal 


ClaaaiflcaHoii 

This  action  is  taken  under  50  CFR 
622.44(b)(2)  and  is  exempt  from  review 
under  E.G.  12866. 

Aotborltjr.  16  U.&C  1801  H  aeq. 
Dated:  Decmnbor  15, 1997. 
Gaiy  C  Matlock. 

Dinctor,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  97-33099  Filed  12-15-47:  3:12  pm) 


DEPArrrMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administration 

50  CFR  Pan  648 

[Docket  No.  97101Sa48-7Xt$-02;  LO. 
1008870] 

Flsherlea  of  the  Norttieaatem  United 
States;  Summer  Flounder,  Scup,  and 
Black  Sea  Baaa  Fiaherias 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  specifications  for  the  1998 
summer  flounder,  scup.  and  black  sea 
bass  fisheries;  final  rule,  technical 
amendment;  notifications  of  commercial 
quota  harvest. 


f:  NMFS  issues  the  final 
specifications  for  the  1998  summer 
flounder,  scup.  and  black  sea  bass 
fisheries.  The  intenVof  this  document  is 


to  comply  with  implementing 
reguladons  for  the  summer  flounder, 
scup,  and  black  sea  bass  fisheries  that 
require  NMFS  to  publish  measures  for 
the  upcoming  fishing  year  that  will 
prevent  overfishing  of  these  species. 
NMFS  announces  that  no  quota  is 
available  in  several  states  for  specified 
1998  fisheries  as  follows:  the  State  of 
Delaware  is  notified  that  no  commercial 
sununer  flounder  or  Summer  period 
commercial  scup  quotas  are  available  in 
1998;  the  State  of  New  Hampshire  is 
notified  that  no  Summer  period 
commercial  scup  quota  is  available  for 
1998.  NMFS  advises  vessel  and  dealer 
permit  holders  that  no  commercial 
quotas  are  available  for  landing  those 
species  in  those  States  during  the 
specified  time  periods. 

DATES:  The  amendments  to 
§§648.14(u)(l).  648.100(a),  648.143(a). 
and  §  648.144(a)(l)(i)  are  effective 
January  1. 1998.  The  final  specifications 
for  the  1908  summer  flounder,  scup, 
and  black  sea  bass  fisheries  and 
notifications  of  commercial  quota 
harvest  are  effective  January  1, 1998, 
through  December  31. 1998. 

ADOflESSCS:  Copies  of  supporting 
documents  used  by  the  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Monitoring  Committees  and  of  the 
Environmental  Assessment  (EA), 
Regulatory  Impact  Review,  and  the 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  are  available  from:  David  R. 
Ksifiar,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115.  Federal  Building.  300  South  New 
Street,  Dover,  DE  19904-6790. 

FOR  FUNTHER  SIFOraiATION  CONTACT: 
Regina  L.  Spallone,  Fishery  Policy 
Analyst.  (978)  281-9221. 

•UPPLEMBrfARY  arOWMATION:  The 

Fishery  Management  Plan  for  the 
Summer  Flounder.  Scup,  and  Black  Sea 
Bass  Fisheries  (FMP)  was  developed 
jointly  by  the  Atlantic  States  Marine 
Fisheries  Commission  (Commission) 
and  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  in 
consultation  with  the  New  England  and 
South  Atlantic  Fishery  Management 
Councils.  The  management  units 
specified  in  the  FMP  include  summer 
flounder  [Paralichtbys  dentatus)  in  U.S. 
waters  of  the  Atlantic  Ocean  bom  the 
southern  border  of  North  Carolina 
northward  to  the  U.S./Canada  border, 
and  scup  [Stenotomus  chrysops)  and 
black  sea  bass  (Ce/itropnstis  striata)  in 
U.S.  waters  of  the  Atlantic  Ocean  bom 
35*15.3'  N.  latitude,  the  latitude  of  Cape 
Hatteras  Light,  NC,  northward  to  the 
U.S./Canada  border.  Implementing 
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regulations  for  these  fisheries  are  found 
at  50  CFR  part  648,  subparts  A,  G 
(summer  flounder),  H  (scup),  and  I 
(black  sea  bass). 

Pursuant  to  §§  648.100  (sununer 
flounder),  648.120  (scup),  and  §648.140 
(black  sea  baas),  the  Administrator, 
Northeast  Region.  NMFS  (Regional 
Administrator),  implements  certain 
measures  for  the  fishing  year  to  ensure 
achievement  of  the  appropriate  target 
fishing  mortality  (F)  or  exploitation  rate 
for  each  fishery,  as  specified  in  the 
FMP.  The  management  schedule 
adopted  in  Amendment  7  to  the  FMP  for 
simimer  flounder  established  a  target  F 
equal  to  that  which  results  in  the 
maximum  yield  per  recruit  (Fmu). 
currently  0.24,  in  1998  and  thereafter. 
The  tar^  exploitation  rate  for  scup  for 
1998  is  47  percent,  the  rate 
corresponcting  to  F  =  0.72.  For  black  sea 
bass,  the  FMP  specifies  a  target 
exploitation  rate  for  1998  of  48  percent, 
corresponding  to  F  =  0.73.  The  annual 
measures  contained  in  this  final  rule  are 
unchanged  bom  the  proposed  1998 
specifications  that  were  published  in 
the  Federal  Registn-  on  October  20, 
1997  (62  FR  54427).  Some  regidatory 
clarifications  are  described  in  the 
section  Changes  From  the  Proposed 
Rule  of  this  document.  The  management 
measures  are  summarized  below  by 
species.  Detailed  background 
informatioir  regarding  the  development 
of  this  rule  was  provided  in  the 
proposed  specifications  for  the  1998 
summer  flounder,  scup,  and  black  sea 
bass  fisheries  (October  20, 1997, 62  FR 
54427),  and  is  not  repeated  here.  NMFS 
will  publish  in  the  Federal  Register  at 
a  later  date  the  1998  recreational 
management  measures  for  summer 
flounder,  scup,  and  black  sea  bass. 

Summer  Flounder 

This  rule  will  implement  the 
following  measures  for  summer 
flounder  in  1998:  (1)  Total  Allowable 
landings  (TAL)  of  18.52  million  lb  (8.40 
million  kg);  (2)  a  coastwide  commercial 
quota  of  11.11  million  lb  (5.04  million 
kg):  and  (3)  a  coastwide  recreational 
harvest  limit  of  7.41  million  lb  (3.36 


million  kg).  The  TAL  is  unchanged  from 
1997,  despite  the  most  recent 
assessment  for  summer  flounder  (Stock 
Assessment  Workshop  (SAW)  25, 
August  1997)  that  indicates  that  the 
FMP  measures  have  yet  to  reduce  F 
below  1.0.  However,  the  allocation  of 
the  TAL  has  been  revised. 

SAW— 25  reconmiended  that 
additional  measures  should  be 
considered  to  minimize  commercial  and 
recreational  discard  mortality.  To 
address  these  concerns,  this  rule 
specifies  that  15  percent  of  a  state's 
commercial  quota  allocation  must  be  set 
aside  for  a  bycatch  fishery  and  that  a 
state  must  implement  trip  limits  with 
the  objective  of  keeping  its  fishery  open 
all  year.  Since  the  FMP  does  not 
specifically  include  a  provision  for  a 
bycatch  allocation,  the  measure  must  be 
enacted  by  the  states.  Therefore,  this  ^ 
provision  was  made  mandatory  under 
the  Atlantic  Coastal  Fishery  Cooperative 
Management  Act  (Atlantic  Coastal  Act) 
and  was  adopted  as  a  compliance 
criterion  by  the  Commission's  Sununer 
Flounder,  Scup,  and  Black  Sea  Bass 
Board.  The  commercial  quota  is 
allocated  among  the  states  based  on 
historical  catch  shares  specified  in  the 
FMP. 

The  bycatch  allocation  is  effectively  a 
15-percent  reduction  in  the  conunercial 
quota  for  the  directed  summer  flounder 
fishery.  The  bycatch  quota  allocation 
will  extend  the  season  and  will  reduce 
discard  waste  in  the  fishery.  When 
combined  with  anticipated  commercial 
quota  deductions  due  to  overages  in  the 
1097  fishing  year,  this  provision  will 
increase  the  probability  of  achieving 
Fmu.  Based  on  commercial  landings  as 
of  November  8, 1997,  there  will  be  an 
estimated  quota  overage  in  1997  of 
273,156  lb  (123,901 1^  (3.3  percent)  if 
there  are  no  further  late  reports  during 
1997  and  all  states  are  clowd  with  no 
additional  overages.  Recent  approval  of 
Amendment  10  to  the  FMP  (62  FR 
63872,  December  3, 1997)  means  that  a 
minimum  mesh  size  requirement 
throughout  the  net  will  be  implemented 
effective  on  June  3, 1998,  further 
reducing  F  on  sublegal  fish. 


In  1007,  the  State  of  Delawraie  ^ 
closed  to  the  UnHing  of  simuner 
flounder  by  Federal  permit  holders  as  a 
result  of  deductions  to  the  1997  quota 
for  quota  overages  in  1996  (62  FR  10473, 
March  7, 1997).  As  a  result  of  those 
deductions  and  further  quota  reductions 
as  published  in  the  Fedaral  Ki^^atar  on 
July  15, 1997  (62  FR  37741),  the  1997 
commercial  quota  allocation  to  the  State 
of  Delaware  was  -5,662  lb  (-2,568  kg). 
The  final  1998  quota  for  Delaware, 
when  added  to  its  1997  quota,  is  not 
sufficient  to  ofbet  this  negative 
allocation.  Consequentiy,  Delaware  will 
have  no  commercial  quota  for  1998.  To 
prevent  landings  in  Delaware  by  Federal 
permit  holders,  the  State  is  closed  to  the 
landing  of  summer  flounder  by  Federal 
permit  holders  for  1998.  The  regulations 
at  §  648.4(b)  provide  that  Federal  permit 
holders  agree,  as  a  condition  of  their 
permit,  not  to  land  simuner  flounder  in 
any  state  that  the  Regional 
Administrator  has  determined  no  longer 
has  commercial  quota  available. 
Therefore,  effective  0001  hours  January 
1, 1998,  InnHingg  of  summer  flounder  in 
Delaware  by  vessels  holding  commercial 
Federal  fisheries  permits  are  prohibited 
for  the  remainder  of  the  1998  calendar 
year,  unless  additional  quota  becomes 
available  through  a  quota  transfer  and  is 
announced  in  the  Federal  Register. 
Federally  permitted  dealers  are  also 
advised  that  they  may  not  purchase 
simuner  flounder  bom  Federally 
permitted  vessels  that  land  in  Delaware 
for  the  remainder  of  the  calendar  year, 
or  until  additional  quota  becomes 
available  through  a  transfer.  No  InnHingg 
of  siunmer  flounder  in  Delaware  have 
been  reported  for  1997  by  Federally 
permitted  dealers  or  by  the  State  of 
Delaware.  If  landings  should  be  reported 
for  1997,  the  commercial  quota  for  the 
State  of  Delaware  will  be  adjusted 
pursuant  to  §  648.100(dH2). 

The  commercial  quotas  for  all  coastal 
states  for  1998  are  presented  in  Table  1. 
These  quota  figures  are  preliminary  and 
will  be  adjusted  for  overages  in  the  1997 
fishing  year,  as  required  by 
§  648.100(d)(2). 


TABLE  1.— 1998  STATE  SUKHMER  FLOUNDER  COMMERCIAL  QUOTAS 


State 


ME 
NH 


Rl  .. 
CT. 
NY. 
NJ  . 
OE. 
MO 


are(%) 

1908  quota 

1996  quota 

(pounds) 

(kg)i 

0.04756 

5.284 

2.397 

0.00046 

51 

23 

6.82046 

757,841 

343,751 

15.68298 

1.742,583 

790,422 

2.25706 

250,791 

113,757 

7.64899 

840,680 

385,408 

16.72499 

1,858,363 

842,939 

0.01779 

^aess) 

(1.671) 

2.03910 

226,570 

102.770 

MSM   Fadaral 
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Table  1.-1986  State  Summer  Flounder  Commercial  Quotas— Cootiruied 

mm 

Shm*(!%) 

t9M  quota 

(pound*) 

1986  quota 
(kO)' 

VA 

NC  .^ 

21.3167S 
27.44684 

2.360,500 
3.049.580 

1,074.366 
1.383.270 

Tow  - - - -      . 



11.106.636 

5.037.432 

'Any 

'Numbanin 


In  Iho  convaraton  at  pounds  to  Mtogranw  ar*  duo  to  roundkig. 
aronogalive. 


The  nuMt  recent  asMMment  for  scup 
(SAW-2S.  August  1007)  indicates  that  F 
haa  bean  above  1.0  for  the  period  1064- 
96.  SAW-25  examined  1906  total  catch 
and  aatimated  that  a  34-percent 
reduction  from  that  exploitation  level 
would  result  in  a  Total  Allowable  Catch 
(TAC)  of  7.275  million  lb  (3.3  million 
kg)  and  would  likely  reduce  F  to  below 
1.0.  The  TAC  is  allocated  to  the 
cominaccial  (78  percent)  and 
recreational  (22  percent)  sectors.  Then, 


a  discard  estimate  is  deducted  from 
each  TAC  to  establish  the  allowed 
harvest.  This  rule  establishes  for  1998 
(1)  a  coastwide  TAC  of  7.275  million  lb 
(3.3  million  kg),  (2)  a  commercial  TAC 
of  5.675  million  lb  (2.6  million  kg),  (3) 
a  commercial  discard  estimate  of  1.103 
million  lb  (0.50  million  kg).  (4)  a 
commercial  quota  of  4.572  miUion  lb 
(2.07  million  kg).  (5)  a  recreational  TAC 
of  1.6  million  lb  (0.73  million  kg),  (6)  a 
recreational  discard  estimate  of  0i>48 
million  lb  (0.02  million  kg),  and  (7)  a 
recreational  harvest  limit  of  1.553 


million  lb  (0.70  million  kg).  This  rule 
also  implements  a  20.000  lb  (9.072  kg) 
commercial  trip  limit  for  the  Winter  I 
season,  which  is  to  decrease  to  1,000  lb 
(453.6  kg)  when  85  percent  of  the 
Winter  I  quoita  is  harvested,  and  an 
8,000  lb  (3628.7  kg)  trip  limit  in  Winter 
n,  with  no  decrease.  The  commaccial 
quota  repreaents  a  24-percent  reduction 
from  the  1997  quota  of  6.0  million  lb 
(2.7  million  kg).  The  commercial  quota, 
allocated  to  the  seasonal  periods  as 
specified  in  the  FMP.  is  shown  in  Table 
2: 


Table  2.— Period  Allocations  of  Commercial  Scup  Quota 

Pwiod 

PeroanI 

TAC' 

DiacardB> 

Quolo  allocation 

(LB) 

(KG)» 

WINTER  1 

SUMMER 

WINTER  II 

-..~.. 

46.11 
'     16.94 

2.560.992 

2.210.413 

904.506 

487,563 
429.619 
175.818 

2.062.429 

1.780.794 

728.7// 

935.502 
807.756 
330.568 

TOTAL  

100.00 

5.675.000 

•  1.103,000 

4.572.000 

2.073424 

'Total 

'Diacvd 

*Klogranw 


Calch.  in  pounda. 
In  pounds, 
as  converted  Ifom  pounds, 


The  1998  commercial  quota  for  the 
Summer  period  (1.780.704  lb;  807.755 
kg),  apportioned  among  the  states 
according  to  the  percentage  shares 


specified  in  §  648.1 20(dK3),  is  presented  oveiagas  in  1097.  as  required  by 

in  Table  3.  The  quota  figures  for  both  § 648.120(d)  (5)  and  (6). 
the  Winter  and  Siunmer  periods  are 
preliminary  and  will  be  adjusted  for 


Table  3.— Summer  Period  (May-October)  Commercial  Scup  Quota  Shares 


Shwe 


1998  ^localion 


(LB) 


(KG)' 


New  Yorti 


ViigMa 

Nonn  L^aroana 

Total  


ai3042 

0.00004 

1&4ei17 

00.50doo 

3.30884 

17.06205 

3.14307 

0.00000 

0.01288 

0.17787 

0.02688 


2.322 

1 

275.886 

1.078,564 

60,626 

303.678 

56.972 

0 

229 

3.167 

479 


100.00000 


1.780.704 


1,063 

0 

125,131 

480.224 

27,454 

137.746 

25,388 

0 

104 

1.437 

217 


807.756 


'  KNogranw  are  aa  converted  from  pounds  and  do  not  add  to  the  converted  total  due  to  roundkig. 
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Section  648.121(b)  requires  the 
Regional  Administrator  to  monitor  the 
Summer  period  state  commercial  quotas 
and  detennine  the  date  when  a  state's 
commercial  quota  is  harvested.  NMFS  is 
required  to  publish  notification  in  the 
Federal  Rogistar  advising  a  state  and 
notifying  vessel  and  dealer  permit 
holders  that,  efifective  upon  a  specific 
date,  a  state's  Summer  period 
commercial  quota  has  been  harvested 
and  that  no  Summer  period  commercial 
quota  is  available  for  UnHirig  scup  in 
that  state  for  the  remainder  of  the 
period.  The  amount  of  commercial 
quota  that  is  allocated  for  the  Summor 
period  to  the  State  of  New  Hampshire  is 
1  lb  (less  than  1  kg)  and  to  the  State  of 
Delaware  is  0  lb  (0  kg).  Therefore,  the 
Regional  Administntor  has  determined 
that  no  commercial  quota  is  available 
for  landings  in  those  states  for  the 
Summer  period.  The  regulaticRis  at 
$  648.4(b)  provide  that  Federal  permit 
holders  agree,  as  a  condition  of  th^ 
permit,  not  to  land  scup  in  any  state  that 
the  Regional  Administrator  has 
determined  no  longer  has  commercial 
quota  available.  Therefore,  efliactive 
0001  hours  May  01. 1998,  until  2400 
hours,  October  31, 1998,  lanrflngpt  of 
scup  in  New  Hampahire  or  Ddawrare  by 
vesaels  holding  commercial  Federal 
fisheries  permits  are  prohibited,  imless 
additional  quota  becomes  available 
through  a  quota  transfer  and  is 
announced  in  the  Federal  tn|,islBi 
Federally  pennitted  dealers  are  also 


advised  that  they  may  not  purchaae 
scup  from  Federally  permitted  vessels 
that  land  in  New  Hampshire  or 
Delaware  for  the  Summer  period,  or 
until  additional  quota  becomes  available 
through  a  transfer. 

Black  Sea  Base 

The  most  recent  assessment  for  black 
sea  bass  (SAW-25,  August  1997) 
estimated  that  F  has  generally  exceeded 
1.0  for  the -period  1984-96.  SAW-25 
examined  1996  total  catch  and 
estimated  that  a  33-percent  reduction  in 
landings  from  the  1996  level  (9.0 
million  lb;  4.1  million  kg)  would  be 
necessary  to  reduce  F  below  1.0.  As  a 
residt,  this  rule  would  implement  the 
following  specifications:  (1)  A 
commercial  quota  of  3.025  million  lb 
(1.4  million  lig)  and  (2)  a  recreational 
harvest  limit  of  3.148  million  lb  (1.43 
million  kg).  This  rule  will  also  increase 
the  minimum  commercial  fish  size  to  10 
inches  (25.4  cm),  consistent  with 
measures  being  implemented  by  the 
Commisaion  and  propoaed  by  the  South 
Atlantic  Fiahery  Management  Council 
in  the  Fishery  Mani^ement  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South   ■ 
Atlantic  Region  (Snapper-Groupw 
FMP).  Additionally,  the  catch  threshold 
level  that  would  trigger  the  minimiim 
mesh  size  requirement  will  increase 
from  100  to  1.000  lb  (45.4  to  453.6  kg). 

This  rule  also  implements  trip  linm« 
fat  all  commercial  gear  types  for  each  of 
the  four  quarteriy  quotas.  In  Quarter  1 


(Ql).  the  trip  limit  will  be  11,000  lb 
(4.990  kg):  in  Q2.  7,000  lb  (3.175  kg);  in 
Q3,  3.000  lb  (1.361  kg),  and  in  Q4, 4,000 
lb  (1,814  kg).  While  the  trip  Umito 
could,  in  theory,  prevent  quarteriy 
closures,  the  limits  impact  only 
approximately  5  percent  of  the  trips  in 
this  fishery.  NMFS  remains  concerned 
about  the  cost  of  enforcement  compared 
to  the  effectiveness  of  these  trip  limits. 
Howevm.  no  change  to  the  trip  limits 
are  made  at  this  time  since  the  states  are 
implementing  these  limits  for  January  1, 
1998.  as  compliance  criteria  under  the 
Conunission  reqiiirements.  Changes  at 
this  time  would  result  in  differing  limits 
fr>r  state-permitted  and  Federally- 
permitted  Vessels,  compounding  the 
concerns  about  the  measure.  Such  an 
inconsistency  would  be  confusing  to  the 
industry  and  would  prevent  effective 
enforcement  NMFS  recommends 
continued  oversight  of  these  trip  limits 
to  mcmitcv  their  enforceability,  timjr 
impact  on  the  fishery  and  tlurir 
effectiveness  at  achieving  the 
conservation  goals  of  the  FMP.  NMFS 
expects  that  the  Council  will  carefiilly 
examine  the  impacts  of  these  trip  limits 
as  part  of  the  annual  specification 
process  for  1999. 

The  1998  commercial  quota, 
apportioned  by  quarter  according  to  the 
percentage  shares  ^wcified  in 
§  648.140(d)(1).  and  the  trip  limits 
associated  with  those  quarters  an 
presoited  in  Table  4: 


TA8i£  4.-1998  BLACK  Sea  Bass  Quarterly  CoAsrwioe  Quotas  and  Quarterly  Trip  umtts 


Quarter 


l.gaivMH) 
2.(Apr-JUn). 
3.(Jul-Sap). 
4.f0cM>ac) 

ToMI.™ 


38.84 
20.28 
12.33 
10.77 


100.00 


Pounds 


2,386,247 

1308^220 

781,131 

1,220,402 


8.1734100 


1,081,030 
810,288 
345,243 
563,565 


2,800,026 


'  Klegrams  are  as  converted  trom  pounds  and  do  not  add  to  the  converted  touri  due  to  rouNdtag. 


Trip 


11,000 
7,000 
3,000 
4,000 


4,980 
3,175 
1,381 
1,814 


In  the  propoeed  rule,  Tride  4 
specified  the  quaitmly  coastwide 
allocati(»s  and  trip  limits  for  the 
coHunercial  black  aea  bass  fishery.  The 
table  erroneously  identified  Quarter  2  as 
comprising  the  months  of  April  through 
May.  Instead,  Quarter  2  comprises  the 
months  of  A[uil  through  Jime,  and  the 
tabfe  is  corrected  to  rmd  as  such  in  this 
final  rule. 

This  document  corrects  the  langnagn 
specified  in  $  648.100(a),  established  by 
the  final  rule  implementing  Amendment 
7  to  the  FMP,  that  set  the  target  F  for 


summer  flounder  for  1998  and  beyond 
as  F  =  0.23  and  specified  that  the 
allowable  levels  of  fishing  in  1996  md 
1907  may  not  exceed  18,518,830  lb  (8.4 
million  kg),  unless  such  fishiiM  levels 
have  an  associated  F  of  0.23.  Ine  stated 
management  strategy  of  Amendments  2 
and  7  to  the  FMP  defines  ovwfishing  for 
summer  flounder  as  fi»tiing  in  excess  o[ 
Fmn  level.  Fnuw  is  a  biological  reference 
point  that  corresponds  to  the  level  of  F 
that  produces  the  mAytnuiTn  yield  per 
recruit  As  a  reference  point  Fmu  may 
change  based  on  changes  in  the  summer 
floimder  stock.  Although  Fnw 
corresponded  widi  an  P  of  0.23  when 


the  final  rules  implonenting 
Amendments  2  and  7  to  the  FMP  ^ 
developed,  F„^  is  currently  0.24.  As  a 

result,  while  F  =  0.23  was  F at  that 

time,  the  section  must  be  corrected  to 
implement  the  intent  of  the  Council  in 
Amendments  2  and  7  that  the  target  is 
Fmii.  and  not  0.23.  Thus,  the  final  rule, 
technical  amendment  contained  in  this 
action  changes  the  wording  of  the  target 
F  for  1998  and  beyond  for  summer 
flounder  to  be  the  fishing  mortality  rate 
that  yields  the  nwiiHtiiiim  yield  per 
recruit  (Fmu),  rather  than  a  numerical 
term  that  varies  slightly  over  time. 
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A  total  of  24  letters  from  the  public, 
one  (1)  letter  from  the  Commonweelth 
of  MaMachusettB,  Division  of  Marine 
Fisheries  (MA-DMF).  and  one  (1)  letter 
from  the  Commonwealth  of 
MaMachuMtts,  Marine  Fisheries 
Commission  (MA-MFC)  were  received 
during  the  comment  period  for  this 
action,  which  ended  on  November  17, 

1997.  Three  form  letters  were  submitted 
by  several  individuals.  Several  of  the 
letters  contained  comments  on  the  FMP 
in  general  or  ofhred  suggestions  for 
future  management  that  are  not  within 
the  scope  of  this  action.  Only  comments 
relevant  to  the  proposed  specifications 
that  were  received  by  NMFS  prior  to  the 
close  of  business  on  the  date  specified 
as  the  close  of  comments  were 
considered  for  this  rulemaking. 

Summer  Flounder 

Comment:  One  letter  from  the  public 
and  two  form  letters  signed  by  15 
people  supported  a  commercial  quota  of 
19  million  ib  (8.6  million  kg)  for  the 
1998  summer  flounder  fishery.  They 
noted  that  this  quota  was  examined 
under  Option  4  in  the  1907  stock 
assessment  (SAW-25)  report. 

Response:  SAW-25  examined  a  range 
of  landings  profactions,  including 
Option  4.  which  was  examined  at  the 
request  of  industry  participants.  Option 
4  pio{ectad  a  TAL  of  31.7  million  lb 
(14.4  million  kg)  and  a  commercial 
quota  of  19  million  Ib  (8.6  million  kg), 
as  noted  by  the  commenters.  This 
option  provides  a  median  F  of  0.65  for 

1998.  indicating  that  this  option  has 
over  96  percent  probability  of  resulting 
in  F  that  will  be  in  excess  of  Fmu  for 
summer  flounder  in  1998.  Both  the 
Council  and  NMFS  fotind  that  a  TAL  of 
this  level  does  not  have  a  reasonable 
UkaUhood  of  achieving  the  target  F  for 
1998  and  is  not  in  compliance  with  the 
FMP  or  with  NMFS  policy,  which  is  to 
be  cautious  in  the  bee  of  uncertainty. 

Comment:  One  letter  from  the  public 
and  one  form  letter  signed  by  8 
individuals  stated  that  the  15-percent 
bycatch  provision  should  be  in  addition 
to  the  recommended  quota,  not 
included  within  the  recommended 
amount. 

Response:  The  TAL  for  summer 
flounder  specified  by  this  rule  has  a  50- 
percent  probability  of  achieving  F  = 
0.35.  The  target  F  for  1998  is  0.24.  The 
most  recent  assessment  for  summer 
flounder  (SAW-25)  noted  that  F  for 
summer  floimder  has  not  yet  been 
reduced  below  1.0.  As  a  consequence, 
SAW-25  recommended  a  reduction  in 
the  TAL  to  13.889  million  lb  (6.30 
million  kg).  SAW-25  also  noted  the 


need  to  reduce  discard  and  discard 
mortality  in  both  the  commercial  and 
recreational  fisheries.  The  provision  to 
include  a  15  percent  bycatch  fishery 
within  the  TAL  of  18.518  million  lb 
(8.40  million  kg)  is  both  a  serious 
attempt  to  address  discards,  and,  in 
effect,  a  15- percent  reduction  in  the 
commercial  quota  allocated  to  the 
directed  fishery.  The  bycatch  quota 
allocation  will  extend  the  season  and 
reduce  waste  due  to  discards  following 
the  end  of  the  directed  fishery.  The 
inclusion  of  the  15-percent  bycatch 

S)rovision  within  the  TAL  is  one  of  the 
actors  that  provide  a  reasonable 
likelihood  that  the  TAL  will  achieve  the 
F  rate  specified  in  the  FMP.  To  add  the 
15  pax»nt  to  the  present  quota  would 
merely  create  additional  landings,  and 
hence  additional  mortality  en  the  stock, 
and  lessen  the  likelihood  that  the  TAL 
«vill  achieve  the  target  F. 

Comment:  One  comment  letter  signed  ' 
by  7  individuals  stated  that  15  percent 
of  any  other  catch  should  be  allowed  for 
summer  flounder  bycatch,  so  that 
scallop,  squid,  croaker,  dogfish  and 
other  fisheries  could  land  a  bycatch  and 
not  throw  the  siuiuner  flounder 
ovaiboani.  This  summer  flounder 
should  not  be  counted  against  the  ouota. 

Response:  This  suggestion  woulcl 
violate  several  provisions  of  the  FMP 
and  would  undermine  the  integrity  of 
the  commercial  quota.  The  regulations 
governing  summer  flounder  at 
1 648.100(dK2)  specifically  state  that  all 
sunmier  flounder  landed  for  sale  in  a 
state  shall  be  applied  against  that  state's 
annual  commercial  quota,  regardless  of 
where  the  summer  flounder  were 
harvested.  Additionally,  in  the  EEZ,  any 
fishery  participant,  regardless  of  the 
sp>ecies  targeted,  may  land  summer 
flounder  for  sale  provided  that  the 
participant  complies  with  the 
requirements  of  the  FMP,  including,  but 
not  limited  to,  the  possession  of  a  vessel 
moratorium  permit.  Most  states  also 
have  vessel  permit  requirements. 

Comment:  The  MA-DMF  and  MA- 
MFC  question  whether  a  15-percent 
bycatch  provision  will  result  in  a 
reduction  in  discards  and  waste 
sufficient  to  compensate  for  the  tact  that 
the  adopted  TAL  is  4.63  million  lb  (2.1 
million  kg)  in  excess  of  a  TAL  of  13.889 
million  lb  (6.30  million  kg),  the  level 
specified  by  SAW-25  as  having  a  50- 
percent  probability  of  achieving  F  0.24 
in  1998. 

Response:  The  15-percent  bycatch 
provision  is  not  the  only  measure  that 
increases  the  likelihood  that  the  TAL  of 
18.518  million  lb  (8.4  million  kg)  «vill 
achieve  Fmu,  in  1998.  Anticipated 
deductions  due  to  overages  in  the  1997 
fishing  year  will  also  increase  the 


probability  of  achieving  Pm>.  Based  on 
commercial  landings  to  date,  there  will 
be  an  estimated  quota  overage  in  1997 
of  273,156  lb  (123,901  kg)  (3.3  percent) 
if  there  are  no  further  late  reports  during 
1997  and  all  states  are  closed  with  no 
additional  overages.  On  June  3, 1908, 
the  measure  requiring  a  minimum  mesh 
size  throughout  the  net  approved  as  part 
of  Amendment  10  will  become  efiiective 
thereby  further  reducing  F  on  sublegal 
fish. 

SAW-25  notes  that,  in  the 
retrospective  analysis  of  the  summer 
flounder  virttial  population  analysis 
(VPA)  for  terminal  catch  years  1990- 
1996,  the  pattern  of  estimation  of  F  for 
1994-1905  alters  the  pattern  noted  in 
the  last  assessment.  The  last  assessment 
noted  that  F  was  underestimated  in  the 
terminal  catch  years  1901-1903.  SAW- 
25  concluded  that  the  reversal  in 
terminal  year  F  estimates  may  be  due  to 
improved  accuracy  of  catch  estimates  in 
1005  and  1996,  more  accurate  indices  of 
stock  size  due  to  revised  aging,  and 
improved  monitoring  and  estimation  of 
discards.  NMFS  agrees  that  there  have 
been  substantive  improvemento  in  quota 
monitoring  and  prevention  of  quota 
overages  over  the  past  year.  Since  there 
is  no  reason  to  expect  that  these  tactors 
will  change,  this  pattern  could  likely 
hold  for  the  1997  stock  estimates.  A 
greater  stock  size  in  1907  would 
increase  the  projected  stock  size  in 
1008,  which  means  more  fish  being 
available  for  harvest  at  a  given  F.  This, 
in  turn,  increases  the  probability  that 
the  proposed  TAL  of  18.518  million  lb 
(8.4  million  kg)  would  achieve  Fmu  in 
1008. 

Scup 

Comment:  One  comment  letter  signed 
by  7  individuals  states  that  scup 
lanrfinga  have  already  been  reduced  by 
the  5.5  inch  (14.0  cm)  mesh  size 
requirement  in  sununer  flounder  and  by 
the  6  inch  (15.2  cm)  mesh  size 
requirement  in  the  multispecies 
fisheries,  and  therefore,  it  is  wrong  that 
these  scup,  when  caught  in  these  neta, 
must  be  discarded. 

Response:  Any  vessel  fishing  with  a 
net  that  meeU  or  exceeds  the  4.5  inch 
(11.4  cm)  diamond  minimum  mesh 
requirement  for  the  scup  fishery  and  is 
issued  a  valid  scup  moratorium  permit 
may  retain  all  scup  of  legal  size.  Other 
provisioiu  may  limit  fishing  activity,  for 
instance,  if  landings  are  prohibited  due 
to  quota  attainment  Data  do  not 
indicate  that  scup  landings  have 
decreased  due  to  the  1993  (Federal) 
implementation  of  the  summer  flounder 
minimum  mesh  size. 

Comment:  MA-DMF  and  MA-MFC 
comment  that  the  minimum  mesh  size 
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should  be  required  throughout  the  net, 
so  that  the  scup  requirement  is 
consistent  with  the  siunmer  flounder 
requirement  in  Amendment  10. 

Response:  Amendment  8  to  the  FMP. 
which  implemented  comprehensive 
management  measures  for  the  scup 
fishery,  authorizes  the  Council  to 
recommend  to  the  Regional 
Administrator  measures  necessary  to 
assure  that  the  specified  exploitation 
rate  will  not  be  exceeded.  Among  the 
measures  the  Council  may  recommend 
is  a  minimum  mesh  size.  However,  this 
mesh  may  be  applied  to  the  codend  of 
the  net  only.  There  is  no  mechanism  in 
the  scup  regulations  by  which  the 
Council,  or  NMFS,  could  implement 
mesh  throughout  the  net  for  scup.  Such 
a  mwnhanism  would  have  to  be 
established  through  an  amendment  to 
the  FMP. 

Comment:  MA-DMF  and  MA-MFC 
commented  on  concerns  expressed  in 
SAW-25  concerning  the  inadequacy  of 
the  input  data.  Specifically,  exploratory 
VPA  estimates  of  fishing  mortality  in 
1996  were  used  to  set  a  TAC  for  1998, 
an  approach  which  these  agencies  fieel 
is  inappropriate.  The  commenta  state  it 
is  unjustifiable  to  cut  Innrfingn  when  the 
taiget  F  may  have  been  achieved  in 
1997.  MA-MFC  urged  a  "different 
approach"  to  management  other  than 
just  cutting  landings.  Further,  the 
agencies  maintain  that  discard  levels  of 
scup  are  high  in  the  offshore  small  mesh 
(squid)  fishery  and  that  measures  must 
he  implemented  to  reduce  them  prior  to 
quota  reductions. 

Response:  SAW-25  utilized  the  best 
available  data  to  complete  an 
assessment  of  the  scup  stock.  There 
were  concerns  about  the  data  that  SAW- 
25  noted,  and  NMFS  believes  that  these 
concerns  should  not  logically  be 
interpreted  that  landings  cannot  be 
reduced.  Although  the  agency  is 
concerned  about  the  issue  of  discards, 
SAW-25  notes  that  there  are  serious 
limitations  in  the  data  used  to  estimate 
and  characterize  commercial  discards 
and  landings  and  that  there  is  not  an 
obvious  solution.  The  commenter  did 
not  elaborate  what  "different  approach" 
to  management  might  be  appropriate  for 
this  fishery,  so  NMFS  cannot  respond 
further. 

Black  Sea  Bass 

Comment:  One  comment  letter  signed 
by  7  individuals  states  that  black  sea 
bass  landings  have  already  been 
reduced  by  the  5.5  inch  (14.0  cm)  mesh 
requirement  in  summer  floimder  and  by 
the  6  inch  (15.2  cm)  mesh  requirement 
in  the  multispecies  fisheries,  and, 
therefore,  it  is  wrong  that  these  ^h. 


when  caught  in  that  net,  must  be 
discarded. 

Response:  Any  vessel  fishing  with  a 
net  that  meets  or  exceeds  the  3.5  inch 
(8.9  cm)  diamond  or  the  4.0  inch  (10.2 
cm)  square  minimum  mesh  requirement 
for  the  black  sea  bass  fishery  and  being 
issued  a  valid  black  sea  bass 
moratoriiun  permit  may  retain  all  black 
sea  bess  of  legal  3ize.  Other  provisions 
may  limit  fishing  activity,  for  instance  if 
landings  are  prohibited  due  to  quota 
attainment.  Data  do  not  indicate  that 
black  sea  bass  landings  have  decreased 
due  to  the  1993  (Federal) 
implementation  of  the  summer  floimder 
minimum  mesh  size. 

Comment:  One  member  of  the  public 
and  the  MA-MFC  advocated  a  12-inch 
(30.5  cm)  minimum  fish  size  for  black 
sea  bass,  instead  of  the  10-inch  (25.4 

cm)  tninimiim  fish  siza. 

Response:  A  12-inch  (30.5  cm) 
minimum  fish  size  for  black  sea  bass 
would  certainly  compound  any  benefita 
to  the  resource  and  stock  rebuilding, 
and  NMFS  commends  any  state,  such  as 
Massachusetta,  that  implementa  that 
minimum  size.  However,  both  the 
Commission  and  the  South  Atlantic 
Fisheries  Management  Council  (by  way 
of  the  Snapper/Grouper  FMP)  voted  to 
increase  the  minimum  black  sea  bass 
size  to  10  inches  (25.4  cm).  There  are 
benefita  associated  with  consistency  for 
both  industry  participanta  and  law 
enforcement  Additionally,  length 
frequency  data  from  the  NMFS 
weighout  data  (Maine  to  Virginia)  and 
the  North  Carolina  winter  trawl  fishery 
data  indicate  that  a  12-inch  (30.5  cm) 
minimum  fish  size  would  decrease 
dramatically  the  amount  of  fish  that 
could  be  legally  landed.  This  decrease 
in  landings  would  increase  discards 
unless  gear  restrictions  were  also 
modified.  Gear  modifications  were  not 
considered  by  the  Council. 

Comment:  One  member  of  the  public 
supporta  the  1,000  lb  (454  kg)  threshold 
for  triggoing  minimum  mesh  size  in  the 
black  see  bass  fishery  because  it  will 
require  the  directed  black  sea  bass 
fishery  to  use  appropriate  gear  and  still 
allow  an  incidcmtal  catch  to  be 
harvested  from  other  fisheries. 

Response:  NMFS  agrees. 

Comment:  One  member  of  the  public 
supporta  black  sea  bass  trip  limita  as  a 
method  to  extend  a  quota.  MA-DMF 
and  MA-MFC  feel  that  the  trip  limit  for 
the  second  quarter  is  too  high  and 
advocate  a  2,000  lb  (907.2  kg)  trip  limit 
instead. 

Response:  NMFS  agrees  that  trip 
limita  could,  in  theory,  extend  a  quota 
and  prevent  quarterly  closures. 
However,  NMFS  remmns  concerned 
about  the  adopted  limita  since  they 


impact  only  approximately  5  percent  of 
the  trips  in  this  fishery.  NMFS'  primary 
concern  focuses  on  the  cost  of 
enforcement  compared  to  the 
effectiveness  of  these  trip  limita.  NMFS 
determined  to  make  no  changes  to  the 
trip  limita  at  this  time  since  the  states 
are  implementing  these  limita  by 
January  1, 1998,  as  Commission 
compliance  criteria.  Changes  at  this 
time  would  result  in  differing  limita  for 
state  and  Federal  vessels,  compounding 
agency  enforcement  concerns. 

Qasaificatifm 

These  proposed  specifications  have 
been  determined  to  oe  non-significant 
forpurposes  of  E.O.  12866. 

Ine  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  reasons  for  this  certification  are 
based  on  an  assessment  of  this  action 
under  NMFS's  long  standing  Regulatory 
Flexibility  Act  guidelines  discussed  in 
the  proposed  rule.  Although  not 
required  to  do  so,  because  a  full 
examination  of  the  economic  impact  of 
this  rule  is  important,  NMFS  prepared 
an  IRFA.  NMFS  received  no  commenta 
on  the  IRFA  or  the  determination  that 
would  result  in  a  change  to  the  finding 
of  no  significant  impact  Editorial 
corrections  were  made  to  the  IRFA  at 
the  request  of  Council  staff.  Therefore, 
the  IRFA  is  adopted  as  final  with  these 
corrections. 

NMFS  considered  several  alternatives 
in  the  development  of  the  specifications 
contained  in  this  rule.  Two  other 
alternatives  were  considered  for  the 
1998  summer  flounder  specifications:  a 
TAL  of  13.889  million  lb  (6.30  million 
kg),  and  a  TAL  22.046  million  lb  (10.00 
million  kg).  For  the  first  alternative, 
landings  would  be  substantially  reduced 
in  1908  without  significant  long-term 
bmiefit  to  either  the  commercial  or 
recreational  fiahing  industries  or  the 
stock.  The  second  non-preferred 
alternative  (22.046  million  lb/10  million 
kg  TAL)  representa  an  increase  of  almost 
10  percent  from  the  1007  level.  Based 
on  stochastic  projections,  this 
alternative  would  have  a  1  percent 
probability  of  achieving  the  target  F  of 
0.24  in  1998.  Thus,  while  this 
alternative  would  minimize  significant 
economic  impacta  on  small  entities,  it 
would  not  accomplish  the  stock 
rebuilding  c^jectives  of  the  FMP. 

For  scup,  two  alternatives,  other  than 
the  preferred  alternative,  were 
considered  for  the  1998  specifications 
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using  varying  discard  estimates: 
commercial  quotas  of  3.626  million  lb 
(1.64  million  kg)  and  5.675  million  lb 
(2.57  million  kg).  The  recreational 
harvest  limit  was  1.553  million  lb  (0.70 
million  kg)  for  each  alternative.  The  first 
alternative  assigns  2.049  million  lb 
(0.929  million  ^)  to  the  discard 
estimate,  and  would  set  the  coastwide 
commercial  quota  at  3.626  million  lb 
(1.64  million  kg).  This  alternative 
implies  that  the  effects  of  the  mesh  and 
minimum  size  regulations  are  minimal 
or  nonexistent,  and  assigns  a  larger 
percentage  of  the  TAC  to  discards.  To 
minimize  significant  economic  impacts 
on  small  entities,  the  Council  did  not 
adopt  this  alternative.  Conversely,  the 
second  alternative  sets  a  discard  level  of 
0  lb  (0  kg)  and  a  commercial  quota  of 
5.675  million  lb  (2.57  million  kg).  This 
assumption  is  unrealistic  given  the 
nature  of  the  scup  fishery.  As  such,  this 
alternative  would  not  accomplish  the 
stock  rebuilding  objectives  of  the  FMP. 

In  black  sea  bass,  two  alternative 
TALs  were  considered.  The  first  is  a 
TAL  of  4.519  million  lb  (2.05  million 
kg).  This  alternative  would  accelerate 
stock  rebuilding,  but  at  the  expense  of 
the  commercial  and  recreational  fishing 
industries.  The  second  alternative 
considered  would  sat  the  TAL  equal  to 
the  total  landings  for  1996.  This  landing 
limit  has  no  probability  of  achieving  the 
target  in  1998  set  forth  in  Amendment 
9  to  the  FMP.  Therefore,  it  would  not 
accomplish  the  stock  rebuilding 
objectives  of  the  FMP.  The  Council  also 
considered  other  management  measures 
for  black  sea  bass.  For  further 
information  on  these  alternatives,  please 
consult  the  FRFA.  Copies  of  Uie  FRFA 
are  available  (see  ADDRESSES). 

This  action  adopts  final  1998 
specifications  for  the  summer  fiounder, 
•cup.  and  black  sea  bass  fisheries  and 
implements  associated  management 
measures.  Generally,  this  action  does 
not  significantly  revise  management 
measures  in  a  manner  that  would 
require  time  to  plan  or  prep>are  for  those 
revisions.  This  action  establishes  year- 
long quotas  which  are  used  to  close  the 
fishery  when  a  quota  is  harvested. 
Closures  must  be  taken  immediately  to 
conserve  fishery  resources.  The 
minimum  fish  size  requirement  for 
black  sea  baas  implements  a  measure  for 
Federal  pwrmit  holders  that  has  been 
adopted  by  the  Commission  as  a 
compliance  criteria  with  an  effective 
date  of  January  1,  1998.  Since  this 
measure  has  already  been  adopted  by 
the  states  for  an  effective  date  of  January 
1,  1998,  it  is  not  practical  to  delay  the 
effectiveness  beyond  that.  The  change  in 
the  possession  limit  that  triggers  the 
minimum  net  mesh  size  requirement 


relieves  a  restriction  by  allowing  a 
bycatch  fishery  to  be  prosecuted  that 
would  otherwise  be  restricted  by  the 
requirement  to  change  to  a  larger  mesh 
at  a  lower  threshold.  Accordii^y,  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (AA),  under  5  U.S.C.  553(d)(1), 
waives  the  30-day  delayed  effectiveness 
period  with  respect  to  such  provisions. 
For  the  technical  regulatory  change,  the 
AA  finds  good  cause  to  waive  prior 
notice  and  opportimity  for  public 
comment  under  5  U.S.C.  553(b)(B).  The 
technical  change  corrects  the 
regulation's  wording  of  the  target  F  for 
summer  floimder  for  1998  and  beyond 
to  reflect  accurately  the  stated 
management  strategy  of  the  FMP  which 
defines  overfishing  for  siunmer  fiounder 
as  fishing  in  excess  of  Fmu  level.  As 
such,  the  AA  finds  that  prior  notice  and 
comment  are  unnecessary.  Further, 
there  is  no  requirement  to  delay  the 
effective  date  of  this  technical  change 
under  5  U.S.C  553(d)  as  it  is  not  a 
substantive  rule. 

List  of  Subfecto  in  50  CFR  Part  64S 

Fisheries.  Reporting  and  record 
keeping  requirements. 

Dated:  December  12, 1M7. 
David  L.  Evans, 

Deputy  Assittant  Administrator  for  Fiaheriet, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648-flSHERIE8  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Aatfaority:  16  U.S.C.  1801  et  leq. 

2.  in  §648.14,  paragraph  (u)(l)  is 
revised  to  read  as  follows: 

I04S.14    PiuWmioHa. 

•  •  •  •  • 

(u)*  •  • 

(1)  Possess  1,000  lb  (453.6  kg)  or  more 
of  black  sea  bass,  unless  the  vessel 
meets  the  minimum  mesh  requirement 
specified  in  Sec.  648.144(a). 

3.  In  §648.100,  paragraph  (a)  is 
revised  to  read  as  follows: 

IS4A.100    Calch  quotas  and  oltwr 
reatrtettona. 

(a)  Annual  review.  The  Summer 
Flounder  Monitoring  Committee  shall 
review  the  following  data  on  or  before 
August  15  of  each  year  to  determine  the 
allowable  levels  of  fishing  and  other 
restrictions  necessary  to  achieve  a 
fishing  mortality  rate  (F)  of  0.30  in  1997, 
and  the  F  that  produces  the  maximum 


yield  per  recruit  (Fmw)  in  1998  and 
thereafter,  provided  the  allowable  levels 
of  fishing  in  1997  may  not  exceed 
18,518,830  lb  (8,400  mt),  unless  such 
fishing  levels  have  an  associated  F  of 
Fmu:  Commercial  and  recreational  catch 
data;  current  estimates  of  fishing 
mortality:  stock  status;  recent  estimates 
of  recruitment;  virtual  population 
analysis  results;  levels  of 
noncompliance  by  fishermen  or 
individual  states;  impact  of  size/mesh 
regulations;  sea  sampling  and  winter 
trawl  survey  data  or,  if  sea  sampling 
data  are  unavailable,  length  frequency 
information  from  the  winter  trawl 
survey  and  mesh  selectivity  analyses; 
impact  of  gear  other  than  otter  trawls  on 
the  mortality  of  summer  flotuider,  and 
any  other  relevant  information. 
•        •        •        •        • 

4.  In  §  648.143,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 


1648.143 

(a)  The  minimum  size  for  black  sea 
bass  is  10  inches  (25.4  cm)  total  length 
for  all  vassals  issued  a  moratoriiun 
permit  under  §  648.4(a)(7)  which  fish  for 
or  retain  black  sea  bass  in  or  from  U.S. 
waters  of  the  western  Atlantic  Ocean 
from  35°15.3'  N.  Lat,  the  latitude  of 
Cape  Hatteras  Light.  North  Carolina, 
northward  to  the  U.S.-Canada  border. 


5.  In  §648.144,  paragraph  (a)(l)(i)  is 
revised  to  read  as  follows: 


f64«.144 

(a)-  •  • 

(1)  •  •  •  (i)  Otter  trawlers  whose 
owners  are  issued  a  black  sea  bass 
moratorium  permit  and  that  land  or 
possess  1.000  lb  or  more  (453.6  kg  or 
more)  of  black  sea  bass  per  trip,  must 
fish  with  nets  that  have  a  minimum 
mesh  size  of  4.0  inches  (10.2  cm) 
diamond  or  3.5  inches  (8.9  cm)  sqiuire 
(inside  measure)  mesh  applied 
throughout  the  codend  for  at  least  75 
continuous  meshes  forward  of  the 
terminus  of  the  net,  or,  for  codends  with 
less  than  75  meshes,  the  minimum- 
mesh-size  codend  must  be  a  minimum 
of  one-third  of  the  net,  measured  from 
the  terminus  of  the  codend  to  the  center 
of  the  head  rope,  excluding  any  turtie 
excluder  device  extension. 
*        *        •        «        • 

(FR  Doc.  97-33076  FUed  12-1S-47: 4:14  pm) 
sauNQ  cooc  asie-is-^ 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Administration 

50CFRPart879 

[Docket  Na  870S2011S-72S1-02;  LO. 
0601S7A] 

RIN064S-AJ00 

Fiaharfaa  Of  the  Exchiatve  Economic 
Zona  Off  Alaaka;  individual  FiaMng 
Quota  Program;  Standard  Allowancaa 
for  lea  and  Slima;  Correction 

AOaiCY:  National  Nffarine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  correction. 


f:  This  document  contains  a 
correction  to  the  final  regulations, 
which  were  published  in  the  Federal 
Register  November  12, 1997  (62  FR 
60667),  pertaining  to  the  fisheries  of  the 


exclusive  economic  zone  off  Alaska  and 
the  Individual  Fishing  Quota  program 
(IFQ).  This  action  corrects  regulations 
by  correcting  the  conversion  factor  for 
Product  Code  55,  Pacific  halibut 
DATES:  December  12, 1997. 

FOR  FURTHER  MFORMATION  CONTACT:  John 
Lepore,  907-586-7228^ 

SUCm^MBITARY  NAMMATION: 

Background 

A  final  nile  was  published  in  the 
Fedoal  Register  on  November  12, 1997 
(62  FR  60667)  that  implemented 
standard  allowances  for  ice  and  slime 
found  on  unwashed  Pacific  halibut  and 
sablefish  landed  in  the  IFQ  fisheries  and 
incorporated  them  into  conversion 
factors  for  halibut  and  product  recovery 
rates  for  sablefish.  This  final  rule 
becomes  effective  December  12, 1997. 

Need  br  Correction 

As  published,  the  conversion  factor 
for  Product  Code  55,  gutted  halibut. 


head  off,  with  ice  and  slime,  contained 
a  typographical  nror.  NMFS  is 
correcting  this  error  as  follows  and 
makes  no  substantive  changes. 

Dated:  December  11, 1997. 
David  L.  Evans, 

Deputy  Assistant  Administrator  fi>rnsheries. 
National  Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 
the  following  correction  is  made  to  the 
final  rule  amending  50  CFR  part  679, 
which  was  the  subject  of  FR  Doc  97- 
29707.  This  dociunent  is  corrected  as 
follows: 

f«7«.42   [Conedsdl 

On  page  60670,  in  the  third  column 
of  the  table  under  §  879.42(c)(2)(iii), 
correct  the  "Conversion  Factor"  for 
"Product  Code"  55  from  "0.90"  to 
"0.98." 

[FR  Doc.  97-33074  Filed  12-17-97: 8:45  am) 
sajjNG  COOC  «io-a>-F 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marfcating  Sarvtoa 

7  CFR  Part  966  and  960 
[DooimNftFVtt  199  1PR] 


Tomaioaa  Grown  in  Florida  and 
Importad  Tomatoaa;  Propoaad  Rula  to 
Citanga  Mlnlnuim  Grada  Raqulramants 


:  Agricultural  Marketing  Service. 
USDA. 
action:  Proposed  rule. 


r:  This  proposal  would  increase 
the  minimum  grade  requirements  for 
Florida  and  Imported  tomatoes.  The 
grade  requirements  would  be  changed 
from  U.S.  No.  3  to  U.S.  No.  2.  The 
prapoaed  rule  would  help  the  Florida 
tOBMto  industry  meet  domestic  market 
needs,  increase  returns  to  producers, 
and  provide  consumers  with  higher 
quality  tomatoes.  Application  of  the 
laciaased  grade  requirements  to 
imported  tomatoes  is  required  under 
section  Be  of  the  Agricultural  Marketing 
Agreement  Act  of  1937. 
DATE9:  Comments  must  be  received  by 
January  20. 1998. 
AD0WC99E9:  Interested  persons  an 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Programs. 
AMS,  USDA.  room  2525-S.  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
Fax:  (202)  720-5698.  All  commenU 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Ragiatsr  and  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOA  FURTHER  »»ORMATI0N  OOMTACT: 
Christian  Nissen,  Southeast  Marketing 
Field  Office.  Marketing  Order 
Administration  Branch,  Fruit  and 
VagaUble  Programs.  AMS,  USDA,  301 
Third  Street,  N.W.,  Suite  206,  Winter 
Haven.  Florida  33881;  telephone:  (941) 
299-4770.  Fax:  (941)  299-5169;  or 
George  Kellwrt,  Marketing  Order 


Administration  Branch,  Fruit  and 
VegeUble  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456.  VVashington. 
DC  20090-6456;  telephone  (202)  720- 
2491,  Fax:  (202)  720-5698.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  )ay  Guerber.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Progranu,  AMS.  USDA.  room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456:  telephone  (202)  720- 
2491,  Fax:  (202)  720-5698. 

9UfPLBMENTARV  9»0RMATI0W:  This 
proposal  is  Issued  under  Marketing 

Agreement  No.  125  and  Marketing  

Order  No.  966,  both  as  amended  (7  CFR 
part  966),  regulating  the  handling  of 
tomatoes  grown  in  certain  designated 
counties  in  Florida,  hereinafter  referred 
to  as  the  "order."  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  proposal 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  Irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  befora 
parties  may  file  suit  in  court  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not  * 
later  tlum  20  days  after  the  date  of  the 
entry  of  the  ruling. 


Section  8e  of  the  Act  specifies  that 
whenever  certain  specified 
commodities,  including  tomatoes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  those  commodities 
must  meet  the  same  or  comparable 
grade,  size,  quality,  and  maturity 
requirements  as  those  in  effect  for  the 
domestically  produced  commodity. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
import  regulations  issued  under  section 
8eof  the  Act 

Under  the  order,  tomatoes  produced 
in  the  production  area  and  shipped  to 
fresh  market  channels  outside  the 
regulated  area  are  required  to  meet 
grade,  size,  inspection,  and  container 
requirements.  These  reqxiirements  are 
specified  in  §  966.323  of  the  handling 
regulations  issued  under  the  order. 
These  requirements  apply  during  the 
period  October  10  throu^  Jtme  15  each 
year.  The  regulated  area  includes  the 
portion  of  the  State  of  Florida  which  is 
iiounded  by  the  Suwannee  River,  the 
Georgia  border,  the  Atlantic  Ocean,  and 
the  Gulf  of  Mexico.  That  is,  the  entire 
State  of  Florida,  except  the  {wnhandle. 
The  production  area  is  part  of  the 
regulated  area.  Specialty  packed  red 
ripe  tomatoes,  yellow  meated  tomatoes, 
and  single  and  double  layer  place 
packed  tomatoes  are  exempt  from 
container  net  weight  requirements. 

Under  %  966.323,  all  tomatoes,  except 
for  pear  shaped,  paste,  cherry, 
hydroponic,  and  greenhouse  tomatoes, 
must  be  inspected  as  specified  in  the 
United  States  Standards  for  Grades  of 
Fresh  Tomatoes  (7  CFR  part  51.1855 
through  51.1877;  standairds).  Such 
tomatoes  also  must  be  at  least  2  %2 
inches  in  diameter,  and  sized  with 
proper  equipment  in  one  or  more  of  the 
following  ranges  of  diameten. 


Size  designation 

Indies 

minimum 
dtameter 

Inches 
maximum 
diameter 

Medtom  

Large 

Extra  large — 

2%a 
2'%» 
2»%a 

2'%a 
2«%« 

These  size  designations  and  diameter 
ranges  are  the  same  as  specified  in 
§  51.1859  of  the  standards.  All  tomatoes 
in  the  Medium  size  designation  are 
required  to  grade  at  least  a  U.S.  No.  2, 
while  tomatoes  in  the  larger  size 
designations  are  only  required  to  grade  - 
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at  least  a  U.S.  No.  3.  Section  966.52  of 
the  order  provides  authority  for  the 
establishment  and  modification  of 
regulations  applicable  to  the  hanHHng  of 
particular  grades,  sizes,  and  size 
designations  of  tomatoes. 

This  rule  would  increase  the 
minimum  grade  requirements  from  U.S. 
No.  3  to  U.S.  No.  2  for  all  tomatoes 
regardless  of  size.  This  change  in  grade 
requirements  was  recommended  by  the 
Florida  Tomato  Committee  (Committee) 
on  September  5, 1997.  by  a  vote  of  10 
in  bvor  and  2  opposed.  The  grade 
requirement  chaise  would  eliminate 
shipments  of  U.S.  No.  3  grade  tomatoes 
bona  the  regulated  area.  The  opponents 
of  this  change  stated  that  there  were 
good  markets  for  U.S.  No.  3  tomatoes  in 
years  of  short  supply,  and  when  crop 
quality  was  down  due  to  adverse 
weather  conditions.  The  members  in 
favor  countered  stating  that  during    . 
normal  seasons  U.S.  No.  3  grade 
tomatoes  comprised  a  small  share  of 
total  shipments  and  that  such  shipments 
had  a  price  depressing  effect  on  the 
higher  quality  tomatoes  shipped  during 
those  seasons. 

At  the  same  meeting,  the  Committee 
unanimously  recommended  an  increase 
in  the  diameter  size  requirement  for 
Florida  tomatoes  from  2  %2  inches  to  2 
%2  inches,  that  the  size  designations  of 
Medium.  Large,  and  Extra  Large  be 
changed  to  numeric  size  designations  of 
6x7,  6x6,  and  5x6,  respectively,  and  that 
the  diameter  size  ranges  for  the 
designated  sizes  be  increased  slightly. 
These  size  ranges  are  diffierent  from 
those  specified  in  §  51.1859  of  the 
standards.  The  proposed  minimum  size 
and  size  designation  changes  were 
addressed  in  a  separate  rulemaking 
action.  That  action  was  published  in  the 
Federal  Register  on  October  6. 1997  (62 
FR  52047).  Interested  persons  were 
invited  to  submit  written  comments 
until  October  16, 1997.  Subsequently, 
the  period  for  comments  was  reopened 
until  November  5, 1997,  by  a  doctmient 
published  in  the  Federal  Register  on 
October  22. 1997  (62  FR  54809). 

Based  on  an  analysis  of  markets  and 
demands  of  buyers,  the  Committee 
believes  that  increasing  the  minimmn 
grade  from  U.S.  No.  3  to  U.S.  No.  2 
would  improve  the  marketing  of  Florida 
tomatoes,  and  help  the  industry  protect 
its  markets  from  foreign  competition. 
The  increase  in  grade  requirements  is 
expected  to  prevent  low-quality 
tomatoes  from  reaching  the  marketplace, 
and  improve  the  overall  quality  of 
tomatoes  in  fresh  market  channels. 

Tomatoes  grading  U.S.  No.  3  must  be 
well  developed,  may  be  misshapen,  and 
cannot  be  seriously  damaged  by 
simscald  (7  CFR  51.1858).  Tomatoes 


grading  U.S.  No.  2  have  to  be  well 
developed,  reasonably  well-formed,  and 
free  froin  sunscald  (7  CFR  51.1857). 
Sunscald  is  an  injury  which  usually 
occurs  on  the  sides  or  upper  half  of  the 
tomato,  but  may  occur  wherever  the 
rays  of  the  sun  strike  most  direcdy. 
Sunscald  results  in  the  formation  of  a 
whitish,  shiny,  blistered  area  on  the 
tomato.  The  afiiacted  tissue  gradually 
collapses,  forming  a  slight  sunken  area 
that  may  become  pale  yellow,  and 
wrinkle  or  shrivel  as  the  tomato  ripens. 
This  detracts  from  the  overall  quality  of 
the  tomato. 

The  difference  between  tomatoes 
grading  U.S.  No.  3  and  U.S.  No.  2  with 
regard  to  development,  shape,  and 
sunscald  is  especially  notiraable  in 
smaller  sized  tomatoes,  but  also 
noticeable  in  larger  sized  tomatoes.  U.S. 
No.  3  grade  tomatoes  are  generally  of 
very  poor  quality,  and  are  not  desired  by 
the  consumer. 

The  Committee  indicated  that  when 
tomatoes  of  this  quality  are  offered  for 
sale  to  consumers  in  a  normal  season 
these  tomatoes  have  an  adverse  affect  on 
the  demand  and  sale  of  other  Florida 
tomatoes.  The  increase  in  grade 
requirements  is  expected  to  improve  the 
quidity  of  the  tomato  packs  shipped 
from  Florida. 

The  proponents  of  th6  change 
indicated  that  the  marketplace  is 
changing  and  that  the  Florida  industry 
has  been  shipping  fewer  U.S.  No.  3 
grade  tomatoes'than  it  had  in  past 
seasons  in  response  to  those  changes. 
During  the  last  three  shipping  seasons, 
the  quantity  of  U.S.  No.  3  grade 
tomatoes  shipped  as  a  percentage  of 
total  shipments  ranged  from  a  low  of  4.4 
percent  to  a  high  of  7.6  percent 

At  the  meeting,  the  Committee 
discussed  whether  eliminating  U.S.  No. 
3  tomatoes  would  diminish  the  quality 
of  the  U.S.  No.  2  grade  pack  by  handlers 
trying  to  commingle  more  U.S.  No.  3 
grade  as  U.S.  No.  2  grade.  The 
proponents  acknowledged  that  some  of 
the  tomatoes  currently  being  sold  at  the 
U.S.  No.  3  grade  could  be  reworked  to 
make  U.S.  No.  2  grade.  They  stated, 
however,  that  they  were  interested  in 
eliminating  the  true  U.S.  No.  3  grade 
which  in  normal  seasons  has  tended  to 
detract  from  the  overall  pack  and 
depress  prices  for  higher  quality 
tomatoes. 

The  proposed  grade  increase  is 
expected  to  improve  the  overall  tomato 
pack,  provide  consumers  with  the 
quality  of  tomatoes  desired,  and.  thus, 
encourage  repeat  purchases.  In  other 
words,  the  new  grade  requirements 
would  allow  handlera  to  respond  better 
to  market  presences  which  is  expected 


to  benefit  producen  and  handlen  of 
Florida  tomatoes. 

Section  8e  of  the  Act  requires  that 
when  certain  domestically  produced 
conunodities,  including  tomatoes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  qiiality,  or  maturity  requinments 
for  the  domestically  produced 
commodity.  The  current  import 
regulations  are  specified  in  7  CFR 
980.212.  Similar  to  the  order, 
regulations  apply  diuing  the  period 
001060 10  thiotigh  June  15  when  the 
Flwida  handling  requirements  are  in 
effect  Because  this  proposal  would 
increase  the  TninlTnnm  grade  for 
domestic  tomato  shipments,  this 
increase  would  be  applicable  to 
imported  tomatoes. 

Florida  tomatoes  must  be  packed  in 
accordance  with  three  specified  size 
designations,  and  tomatoes  felling  into 
diffierent  size  designations  may  not  be 
commingled  in  a  single  container.  These 
pack  restrictions  do  not  apply  to 
imported  tomatoes.  Because  pack 
requirements  do  not  apply,  diffiamit 
sizes  of  imported  tomatoes  may  be 
commingled  in  the  same  container. 

Current  import  requirements  specify 
that  all  lots  with  a  Tninlmnin  diameter 
of  2*%2  inches  and  larger  shall  meet  at 
least  a  U.S.  No.  3  grade.  All  other 
tomatoes  shall  meet  at  least  a  U.S.  No. 
2  grade.  Any  lot  with  more  than  10 
percent  of  its  tomatoes  less  than  2^^^ 
inches  in  diameter  is  required  to  grade 
at  least  U.S.  No.  2.  This  proposed  rule 
would  change  these  requirements  to 
reflect  the  size  and  size  designation 
changes  proposed  in  the  October  6  and 
22. 1997,  issue  of  the  Federal  Register 
by  requiring  all  lots  of  imported 
tomatoes  to  grade  at  least  U.S.  No.  2. 
regardless  of  size. 

This  change  is  expected  to  benefit  the 
marketers  of  both  Florida  and  imported 
tomatoes  by  providing  consumers  with 
the  higher  qiiality  tomatoes  they  desire. 
The  Department  has  contacted  a  few 
tomato  importers  concerning  imports. 
The  importers  indicated  that  they  will 
not  have  difficulty  meeting  the  U.S.  No. 
2  grade  requirements.  Thus,  the 
Department  believes  that  the  proposed 
increase  will  not  limit  the  quantity  of 
imported  tomatoes  or  place  an  undue 
burden  on  exporters,  or  importers  of 
tomatoes.  The  expected  increase  in 
customer  satisfection  should  benefit  all 
tomato  importers  regardless  of  size. 

Punuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
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Accordingly,  the  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  sub|ect  to  such  actions  in  order 
that  snudi  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
andty  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders  which  regidate 
the  handling  of  domestically  produced 
products.  Thiu,  this  proposed  rule 
would  have  small  entity  orientation, 
and  would  impact  both  small  and  large 
business  entitifw  in  a  manner 
comparable  to  those  rules  issued  undw 
marketing  orders. 

There  are  approximately  65  handlers 
of  Florida  tomatoes  who  are  sub)ect  to 
regulation  under  the  order  and 
approximately  75  tomato  producers  in 
the  regulated  area.  In  addition,  at  least 
170  importers  of  tomatoes  are  subject  to 
import  regulations  and  would  be 
affected  by  this  proposed  rule.  Small 
i^ricultiiral  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.601) 
■s  those  having  annual  receipts  of  less 
than  $5,000,000,  and  small  agriculttiral 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 

Committee  data  indicates  that 
approximately  20  percent  of  the  Florida 
handlers  handle  80  percent  of  the  total 
volume  shipped  outside  the  regulated 
area.  Baaed  on  this  information,  the 
shipment  information  for  the  1996-07 
season,  and  the  1996-97  season  average 
price  of  $7.97  per  25  pound  equivalent 
carton,  the  majority  of  handlers  would 
be  classified  as  small  entities  as  defined 
by  the  SBA.  The  majority  of  producers 
of  Florida  tomatoes  also  may  be 
classified  as  small  entities.  Moreover, 
the  Department  believes  that  most 
importers  may  be  classified  as  small 
entities. 

Under  §  966.52  of  the  Florida  tomato 
marketing  order,  the  Committee,  among 
other  things,  has  authority  to  increase 
the  minimmn  grade  requirements  for 
tomatoes  grown  in  the  defined 
production  area  and  handled  under  the 
order.  This  proposed  rule  would 
increase  the  minimum  grade  from  U.S. 
No.  3  to  U.S.  No.  2.  As  provided  under 
section  Be  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  the  proposed 
grade  increase  would  apply  to  imported 
tomatoes. 


The  Committee  recommended  the 
grade  increase  to  improve  the  marketing 
of  Florida  tomatoes  and  follow  the 
recent  industry  trend  of  shipping  higher 
grade  tomatoes.  This  trend  is  in 
response  to  a  strong  consumer  demand 
for  such  tomatoes.  The  Committee  noted 
that  a  tomato  can  be  unattractive  and 
still  meet  the  requirements  of  the  U.S. 
No.  3  grade,  and  that  this  can  have  a 
negative  impact  on  the  market  for  higher 
quality  tomatoes. 

According  to  the  Committee,  when 
supplies  are  not  short  or  crop  quality  is 
not  lowered  due  to  adverse  weather 
conditions,  U.S.  No.  3  grade  tomatoes 
comprise  a  small  share  of  total 
shipments.  During  the  last  three 
shipping  seasons,  the  quantity  of  U.S. 
No.  3  grade  shipped  as  a  percentage  of 
total  shipments  ranged  from  s  low  of  4.4 
percent  to  a  high  of  7.6  percent  Thus, 
the  increase  in  the  minimum  grade 
requirements  is  not  expected  to 
significantly  impact  the  total  number  of 
Florida  shipments.  It  is,  however, 
expected  to  have  a  positive  effect  in  the 
marketplace  by  providing  a  strong  price 
bese  for  the  industry.  As  mentioned 
earlier,  the  Committee  believes  that  U.S. 
No.  3's  have  a  price  depressing  efEsct  on 
higher  grade  shipments. 

According  to  the  Committee,  during 
the  1996-1997  season,  about  47.9 
million  25  pound  equivalents  were 
shipped  from  Florida.  Of  that  amount, 
only  4.9  percent  were  U.S.  No.  3  grade. 
The  value  of  all  sales  during  that  season 
totaled  about  $381.4.  The  value  of  the 
U.S.  No.  3  grade  tomatoes  totaled  about 
$16.6  million,  or  about  4.4  percent  of 
total  sales  during  that  season.  In  1995- 
96,  the  total  of  aU  tomatoes  shipped  was 
47.3  million  25  pound  equivalents.  The 
U.S.  No.  3  grade  portion  was  7.9 
percent.  That  season,  the  value  of  all 
sales  totaled  about  $369.7  million,  and 
the  U.S.  No.  3's  comprised  7.6  percent 
of  the  total  value.  The  percentages  for 
the  1994-95  season  were  similar  with 
U.S.  No.  3's  making  up  about  6.8 
percent  of  the  total  shipments,  and  the 
sales  value  of  the  U.S.  No.  3  grade 
making  up  about  6.1  percent  of  the  total 
value.  That  season,  total  industry 
shipments  totaled  about  55.5  million  25 
pound  equivalents,  and  the  total  value 
was  about  $388.3  million. 

The  Committee  also  noted  that  a 
recent  voluntary  elimination  of  U.S.  No. 
3  grade  by  the  industry  had  been 
successful  in  strengthening  the  market 
and  in  supporting  grower  returns.  This 
proposal  is  expected  to  continue  those 
successes.  Without  an  increase  in  grade 
requirements,  the  Committee  believes 
that  an  erosion  of  market  confidence 
and  producer  returns  could  occur. 


The  raising  of  the  minimum  grade 
from  U.S.  No.  3  to  U.S.  No.  2  is  expected 
to  impact  all  handlers  uniformly, 
whether  small  or  large,  because  all 
handlers,  regardless  of  size,  ciurently 
pack  about  die  same  percentage  of  U.S. 
No.  3  grade  tomatoes.  The  benefits  of 
the  higher  prices  residting  from 
eliminating  the  U.S.  No.  3's  will  be 
distributed  evenly  among  all  handlers, 
and  are  expected  to  be  greater  than  the 
mininml  costs  expected  to  be  incuned. 

Direct  costs  to  the  industry  associated 
with  the  ffij"*""""  grade  requirement 
increase  would  include  sorting  and 
packing  line  adjustments  to  operate 
tinder  the  new  requirements.  These 
costs  are  expected  to  be  minimal 
relative  to  the  benefits  expected.  Other 
costs  woidd  include  possible  losses 
from  tomatoes  not  meeting  the  U.S.  No. 
2  grade  requirements.  Thme  losses  also 
are  expected  to  be  minimal  when 
compared  to  marketplace  benefits 
expected,  cmd  the  Ssct  that  tomatoes 
lower  in  quality  than  U.S.  No.  2  could 
continue  to  be  ship{>ed  within  the 
regulated  area,  as  defined  in  the 
marketing  order,  or  shipped  for 
processing. 

This  proposal  is  expected  to  similarly 
impact  importers  of  tomatoes  as  far  as 
the  grade  increase  is  concerned.  That  is. 
tomatoes  lower  in  grade  than  U.S.  No. 

2  could  be  marketed  outside  the  United 
States.  Additionally,  the  marketplace 
price  and  quality  benefits  expected  for 
Florida  growers  and  handlers  as  a  result 
of  this  proposal  would  also  benefit 
exporters  and  importers  of  tomatoes. 
Consumers  would  also  benefit  as  a 
reault  of  the  higher  qtiality  product 
available  in  the  marketplace.  As 
mentioned  eariier,  the  benefits  of  this 
rule  are  not  expected  to  be 
disproportionately  greater  or  lesser  for 
small  entities  than  for  large  entities. 

The  Committee,  discussed  alternatives 
to  this  recommendation,  including 
leaving  the  grade  requirements 
unchanged.  However,  after  thoroughly 
discussing  the  issue  the  majority  of  the 
Committee  members  agreed  that  the 
grade  increase  was  necessary  to  improve 
pack  appearance  and  eCfectiveiy 
compete  in  the  present  market.  During 
the  discussion,  most  Committee 
members  acknowledged  that  U.S.  No.  3 
grade  tomatoes  could  be  important  to 
the  market  in  years  of  short  supply  and 
lower  than  normal  quality  restilting 
from  adverse  weather  conditions. 
However,  those  members  also  pointed 
out  that  during  normal  seasons  U.S.  No. 

3  tomatoes  were  not  popular  in  the 
marketplace,  and  that  the  lower  grade 
had  a  price  depressing  effect  on  better 
grade  tomatoes. 
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Mexico  is  the  largest  exfKjrter  of 
tomatoes  to  the  United  States.  Over  the 
last  10  years,  Mexican  exports  to  the 
United  States  averaged  32.527 
containers  of  25.000  potmd  eqtiivalents 
per  season  (October  5-July  5)  and 
comprised  about  99  percent  of  all 
imported  tomatoes  to  the  United  States 
during  that  time.  Total  imports  during 
that  period  averaged  32.752  containers 
of  25.000  pound  equivalents  (October  5- 
Jidy  5).  Some  of  the  imports  from 
Mmdco  may  have  been  transhipped  to 
Canada.  Small  quantities  of  tomatoes  are 
imported  from  Caribbean  Basin 
countries.  Domestic  shipments  for  the 
past  10  years  averaged  108,577 
containers  of  25,000pound  equivalents 
(October  5-)idy  5).  Florida  shipments 
comprised  about  48  percent  of  the  total 
shipments  for  the  same  period.  This 
information  is  frtim  AMS  Maricet  News 
Branch  data  that  most  closely 
approximates  the  Florida  shipping 
season. 

The  grade  increase  is  expected  to 
benefit  the  mariceteis  of  both  Florida 
and  imported  tomatoes  by  providing 
consumers  with  higher  qu^ty 
tomatoes.  The  Department  has  contacted 
a  fisw  tomato  importers  concerning 
imports.  The  importers  indicated  that 
they  would  not  have  imdue  difficuJty 
meeting  the  higher  grade  requirements. 
Also,  Department  firesh  products 
inspectors  at  the  Port  of  Nogales. 
Arizona,  the  port  were  most  Mexican 
produced  tomatoes  enter  the  United 
States,  estimated  that  only  2  to  3  percent 
of  the  total  tomato  imports  from  Mexico 
wrere  U.S.  No.  3  grade.  The  remainder 
Mrere  U.S.  No.  2  grade  and  higher.  Thus, 
the  Department  believes  that  the 
proposed  increase  will  not  limit  the 
quantity  of  imported  tomatoes  or  place 
an  imdne  burden  on  exporters,  or 
importers  of  tomatoes.  The  expected 
increase  in  customer  satisfaction  and 
more  positive  mariratplace  atmosphere 
resulting  from  providing  the  desired 
quality  diould  benefit  aU  tomato 
importers  regardless  of  size. 

This  action  would  not  impose  any 
additional  reporting  or  record  keeping 
reqtiirements  on  either  small  or  large 
handlers.  As  with  all  Federal  niarketing 
order  programs,  reports  and  forms  are 
periodicaUy  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  I^partment  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
proposed  rule. 

In  addition,  the  Committee's  meeting 
was  widely  publicized  throtighout  the 
Florida  tomato  industry  and  all 
interested  persoiu  were  invited  to 


attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the 
September  5, 1997,  meeting  was  a 
public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  this  issue.  Finally,  interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

In  accordance  with  section  8e  of  the 
Act.  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  proposed  rule. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  Florida  tomato 
handlers  began  shipping  tomatoes  in 
October.  Thirty  days  is  deemed 
appropriate  l)ecause  this  rule,  if 
adopted,  needs  to  be  in  place  as  soon  as 
possible  to  cover  as  much  of  the  1997- 
98  shipping  season  as  feasible.  In 
addition,  handlers  need  time  to  adjust 
their  sorting  and  packing  line 
eqiupment  to  meet  the  hi^ier  grade 
requirements.  Florida  tomato  handlers 
are  aware  of  this  issue,  which  has  been 
widely  discussed  at  various  industry 
and  association  meetings  and  was 
recommended  by  a  majority  of  the 
Committee.  All  comments  received  in  a 
timely  manner  will  be  considered  prior 
to  finalization  of  this  rule. 

List  of  Sulifacto  in  7  CFR  Parts  9M  and 


Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tomatoes. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  966  and  980  are 
proposed  to  be  amended  as  follows: 

PART  966— TOMATOES  GROWN  IN 
FLORIDA 

PARt  960— VEGETABLES;  IMPORT 
REGULATIONS 

1.  The  authority  citation  for  7  CFR 
parts  966  and  980  continue  to  read  as 
follows: 

Avthority:  7  U.S.C  601-674. 

2.  Section  966.323  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

(966.323    HanoNnQ  rsjuiation. 

•        •        •        •        • 

(a)  Grade,  size,  container,  and 
inspection  requirements — (1)  Gmde. 
Tomatoes  shall  be  graded  and  meet  the 
requirements  specified  for  U.S.  No.  1, 
U.S.  Combination,  or  U.S.  No.  2  of  the 
U.S.  Standards  for  Grades  of  Fresh 
Tomatoes.  When  not  more  than  15 
percent  of  the  tomatoes  in  any  lot  fisil  to 
meet  the  requirements  of  U.S.  No.  1 


grade  and  not  more  than  one-third  of 
this  15  percent  (or  5  percent)  are 
comprised  of  defects  causing  very 
serious  damage  including  not  more  than 
1  percent  of  tomatoes  «vfaich  are  soft  or 
a&iacted  by  decay,  such  tomatoes  may  be 
shipped  and  designated  as  at  least  85 
percent  U.S.  No.  1  grade. 

3.  Section  980.212  is  amended  by 
revising  paragraph  (bXl)  to  read  as 
follows: 


1960.212    Import 


(b)*  •  • 

(1)  From  October  10  dirou^  June  IS 
of  each  season,  tomatoes  offered  for 
importation  shall  be  at  least  2  8/32 
indies  in  diameter.  Not  more  than  10 
percent,  by  count,  in  any  lot  may  be 
smaller  than  the  "»»"'"»""'  specified 
diameter.  All  lots  of  tomatoes  shall  be 
at  least  U.S.  No.  2 1 


Dated:  DeoendMr  12. 1«e7. 
EricM-FonHH, 

Acting  Deputy  Administrator,  Fmit  and 
VegBUMe  Prognwu. 

[FRDoc  97-33004  Piiad  12-17-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
reoecM  AVMDon  MoniinMueiHNi 
14  CFR  Part  36 
CDocfcetMa67  NM  636  AD| 
RIN2120-AA64 

AiiwuitMneee  DirecHveet  Seeb  Mooel 
SAAB  2000  Seriee  AtoplMMS 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  propoeed  rulemaking 
(NPRM). 

SUMMAirir:  This  doctiment  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  2000  series 
airplanes.  This  proposal  would  require 
application  of  sealant  to  the  auxiliary 
power  unit  (APU)  firezone  bulkhead. 
This  proposal  is  prompted  by  issuance 
of  mandatory  continued  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  propmed  AD  are 
intended  to  prevent  hazardous  amotmts 
of  flame,  fuel,  and  vapor  from  entoing 
the  passenger  compartments  due  to 
unsealed  openings  in  the  firezone 
bulkhead,  which  could  result  in  a  fire 
outside  the  APU  firezone  compartment 
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OATIt:  Comments  must  be  received  by 
January  20, 1908. 


Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Aominiatration  (FAA).  Transport 
Airplane  Directorate.  ANM-1 14. 
Attention:  Rules  Docket  No.  97-NM- 
289-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
SAAB  Aircraft  AB.  SAAB  Aircraft 
Product  Support.  S-581.88.  Linkoping, 
Sweden. 

This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton,  Washington. 

FOR  FURTNER  MFORMATKM  CONTACT: 
International  Branch,  ANM-1 16,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110; 
Eax  (425)  227-1149. 

•UPPLEMENTARV  MFORMATWN: 
Commenta  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  Gi  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-289-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


A  vailaltility  of  NPKftb 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-1 14.  Attention:  Rules  Docket  No. 
97-NM-289-AD.  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Luftfartsverket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  2000  series  airplanes.  The 
LFV  advises  that  hazardous  amounts  of 
flame,  fuel,  and  vapor  could  enter  the 
passenger  comf>artment  due  to  unsealed 
openings  in  the  auxiliary  power  unit 
(APU)  firexone  bulkhead.  Unsealed 
openings  in  the  firezone  bulkheads  have 
been  attributed  to  an  oversight  during 
manufacturing.  This  condition,  if  not 
corrected,  could  result  in  a  fire  outside 
the  APU  firezone  compartment 

Explanation  of  Ralevant  Sanrke 
Information 

Saab  has  issued  Service  Bulletin 
2000-53-024,  dated  December  2. 1996, 
which  describes  procedures  for 
applying  sealant  to  the  firezone 
bulkhead  in  the  APU  area.  The  LFV 
classified  this  service  bulletin  as 
mandatory  and  issued  Swedish 
airworthiness  directive  SAD  No.  1-105, 
dated  December  4,  1996,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Sweden. 

FAA'a  Conclusions 

This  airplane  model  is  manuCactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral  * 

airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LFV  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
Stales. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 


Costbnpact 

The  FAA  estimates  that  3  Model 
SAAB  2000  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  houn  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operaton  is  estimated  to  be 
$360.  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  dUstribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Tiie  Proposed  Anwndnient 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Aalbority:  49  U.S.C  106(g),  40113, 44701. 

1 39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB  Aircraft  AB:  Docket  97-MM-289-AO. 

Applicability:  Model  SAAB  2000  series 
airplanes,  serial  numbers  -004  through  -040 
inclusive,  certificated  in  any  category. 

Nota  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wlietiier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  tlie  requirements  of  this 
AD.  For  airplanes  that  liave  lieen  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afliacted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  hazardous  amounts  of  flame, 
fuel,  and  vapor  from  entering  the  passenger 
compartment  due  to  unsealed  openings  in 
the  fiiecone  Imlkhead,  which  could  result  in 
an  uncontrollable  Bre  outside  the  auxiliary 
power  unit  (APU)  firezone  compartment, 
accomplish  the  following: 

(tl  Within  400  flight  hours  or  2  months 
after  the  eCbctive  date  of  this  AD,  whichever 
occurs  later,  qvply  sealant  to  the  APU 
firezone  bulkhead,  in  accordance  wdth  Sad) 
Service  Bulletin  2000-53-024.  dated 
December  2. 1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-1 16,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  sulnnit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-1 16. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  BraiKJi. 
ANM-1 16. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  SAD  No. 
1-105.  dated  December  4, 1996. 

Issued  in  Renton.  Washington,  on 
December  11, 1997. 
Gilbert  L.  Thompson. 

Acting  Manager,  Transport.  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-32997  Filed  12-17-97;  8:45  am] 
aaxBio  oooc  4eio-is-u 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnietration 
14CFRPart3» 

[Docket  Na  97-NM-290-ADI 

RiN2120-AA64 

Airworthlneee  Direeth^ee;  Fokker 
Model  F28  Mark  1000, 2000. 3000,  and 

4000  Serlee  Airplanes 

agency:  Federal  Aviation  - 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Marie  1000. 
2000,  3000.  and  4000  series  airplanes. 
This  proposal  would  require 
replacement  of  certain  hinges  on  the 
forward,  center,  and  aft  cargo  doon  with 
improved  hinges.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  foilure  of  the 
cargo  door  hinges  caused  by  stress 
corrosion  or  fotigue  cracks,  which  could 
result  in  decompression  of  the  airplane, 
and  possible  in-flight  separation  of  the 
cargo  door. 

DATES:  Comments  must  be  received  by 
January  20, 1998. 

AODRESSes:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention;  RuleS  Docket  No.  97-NM- 
290-AD.  1601  Lind  Avenue,  SW.'. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3.-00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Service  B.V.,  Technical  Support 
Department  P.  O.  Box  75047, 1117  ZN 
Schiphol  Airport,  the  Netherlands.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington. 

FOR  FURTHER  MFORMATION  CONTACT: 
International  Branch,  ANM-1 16,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington. 
98055-4056;  telephone  (425)  227-2110; 
fox  (425) 227-1149. 


SUPPiaCNTARY  eronMATTON: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commu nications  sliaU 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  ccmununicatimis 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  Mrill  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  ovoall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  eech  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Do<^cet 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  resp>onse  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUowring 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-29a-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NIVMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-290-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discoasion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Fokker  Model  F28  Maik  1000,  2000, 
3000,  and  4000  series  airplanes.  The 
RLD  advises  that  it  has  received  reports 
of  fracturing  of  the  cargo  door  hinges 
due  to  stress  corrosion.  Approximately 
one-half  of  the  lugs  of  the  fuselage- 
moimted  hinge  were  cracked  on  one 
airplane.  In  addition,  the  RLD  received 
one  report  of  fotigue  cracks  in  the  cargo 
door  hinge  on  a  test  article.  These 
conditions,  if  not  corrected,  could  result 
in  failure  of  the  cargo  door  hinges, 
which  could  result  in  decompression  of 
the  airplane,  and  possible  in-flight 
separation  of  the  cargo  door. 
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Explanation  of  Relevant  Serrioe 
Information 

Fokker  has  issued  Service  Bulletin 
F28/52-110.  dated  April  7, 1993.  which 
describes  procedures  for  replacement  of 
the  hinges  on  the  forward,  center,  and 
aft  cargo  doors  with  improved  hinges 
made  of  a  material  that  is  less  sensitive 
to  stress  corrosion.  Accomplishment  of 
the  replacement  is  intended  to 
adequately  address  the  identified  unsafe 
condition.  The  RLD  classified  this 
service  bulletin  as  mandatory  and 
issued  Dutch  airworthiness  directive 
93-055  (A),  dated  April  23. 1993,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 

FAA's  Conclnsions 

These  airplane  models  are 
manufactured  in  the  Netherlands  and 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD.      g 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Raquirementa  of 
Propoaed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  described  below. 

Difbrencas  Between  the  Propoeal  and 
the  Related  Service  Bollatia 

Operators  should  note  that  this  AD 
proposes  to  require  replacement  of  the 
hinges  on  the  forward,  center,  and  ait 
cargo  doors  within  12  months.  The 
Fokker  service  bulletin  described 
previously  recommends  that  the 
replacement  be  accomplished  within 
four  years  from  the  date  of  issuance  of 
the  service  bulletin.  However,  the  FAA 
has  determined  that,  due  to  the  safoty 
implications  and  consequences 
associated  with  such  cracking,  a  shorter 
compliance  time  of  12  months  is 
necessary. 


CostlnqMCt 

The  FAA  estimates  that  37  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  62  woric 
hours  per  airplane  to  replace  the 
forward  cargo  door  hinge,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $5,740  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  replacement  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$350,020,  or  $9,460  per  airplane. 

It  would  take  approximately  62  work 
hours  per  airplane  to  replace  the  center 
cargo  door  hinge,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  would  cost  approximately  $5,650 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  this  replacement 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $346,690.  or  $9,370 
per  airplane. 

It  would  take  approximately  46  work 
hours  per  airplane  to  replace  the  aft 
cargo  door  hinge,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  would  cost  approximately  $6,470 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  this  replacement 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $341,510.  or  $9,230 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  propoaed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Kegnlatory  Impact 

The  regulatioru  proposed  herein 
would  not  have  substantial  direct  eCbcts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 


action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  [)ocket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiecta  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AntlKirtty:  49  U.S.C  106(g).  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokkar:  Docket  07-NM-290-AD. 

Applicability:  Model  F28  Marie  1000.  2000. 
3000.  and  4000  Mriea  airplanes:  terial 
numbers  11003  through  11241  inclusive. 
IIMI,  and  11992:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  tlie  preceding  applicability 
provision,  regardlesa  of  whether  it  has  been 
otlierwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requiiements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  tliat  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/opeiator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  aasessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unleaa 
accomplished  previously. 

To  prevent  fidhue  of  the  caigo  door  hinges 
caused  by  stress  corrosion  and/or  fatigue 
cracks,  which  could  result  in  decompression 
of  the  airplane,  and  possible  in-flight 
separation  of  the  cargo  door,  accomplish  the 
foUowing: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD.  replace  tlie  hinges  on  tite 
forward,  center,  and  aft  belly  cargo  doon 
with  improved  hinges  in  accorduice  with 
Part  1,  Part  2.  and  Part  3.  as  appUcahle.  of 
the  Accomplishment  Instructions  of  Fokkar 
Sendee  Bulletin  F28/S2-110.  dated  April  7. 
1993. 

(b)  An  alternative  method  of  compliance  or 
adfustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
hitemational  Branch.  ANM-llS.  FAA. 
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Transport  Airplane  Directorate.  Operaton 
ahall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  X:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  £rom  the  International  Branch. 
ANM-116. 

(c)  Special  flight  permits  may  be  issucki  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199]  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  93-055  (A), 
dated  April  23. 1993. 

Issued  in  Rsnton,  Washington,  on 
December  11. 1997. 
Gilbart  L.  Thompson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  97-32996  Filed  12-17-97;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

20  CFR  Part  4022 
RM  1212-AA87 

PBGC  Recoupment  and 
Raimbursement  of  Benefit 
Overpayments  and  Underpayments 

AQENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACnON:  Proposed  rule. 

summary:  The  Pension  Benefit  Guaranty 
Corporation  proposes  to  amend  its 
regulation  governing  irecoupment  of 
benefit  overpayments  in  trusteed  plans 
to  stop  the  reduction  of  monthly 
benefits  imder  its  actuarial  recoupment 
method  once  the  amount  of  the  benefit 
overpayment  is  repaid.  The  amendment 
also  makes  other  related  changes. 

DATES:  Comments  must  be  received  on 
or  before  January  20, 1998. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street,  NW.,  Washington,  DC 
20005-4026,  or^ delivered  to  Suite  340  at 
the  above  address.  Comments  also  may 
be  sent  by  Internet  e-mail  to 
reg.coinmentsOpbgc.gov.  Comments 
will  be  available  for  inspection  at  the 
PBGC's  Communications  and  Public 
Affaira  Department  in  Suite  240  at  the 
above  address  during  normal  business 
houra. 

FOR  FURTHER  aiFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 


Counsel,  or  James  L  Beller,  Attorney. 
Pension  Benefit  Guaranty  Corporation, 
Office  of  the  General  Counsel,  Suite  340, 
1200  K  Street,  NW..  Washington.  DC 
20005-4026.  202-326-4024.  For  TTY/ 
TDD  usen.  call  the  Federal  relay  service 
toll  free  at  1-800-877-8339  and  ask  to 
be  connected  to  202-325-4024. 
SUPPLBiENTARY  iNFORMATKM:  Some 
participants  and  beneficiaries  in  PBGC- 
trusteed  plans  receive  benefit  payments 
in  excess  of  their  entiUements  under 
Tide  IV  of  ERISA  after  plan  termination 
and  before  the  PBGC  determines  their 
benefit  entitiements.  Under  the  PBGC's 
ciurent  recoupment  regulation,  unless  a 
participant  or  beneficiary  elects  to  repay 
a  benefit  overpayment  in  a  single 
payment,  the  overpayment  is  recouped 
through  a  permanent  actuarial  reduction 
in  futiun  benefit  payments. 

When  overpayments  are  made, 
recipients  are  generally  unaware  that 
they  are  receiving  amounts  in  excess  of 
their  entiUements.  In  effect, 
overpayments  are  unsolicited  loans. 
Many  participants  and  beneficiaries  are 
unable  to  afford  to  repay  the 
overpayment  in  a  single  payment  and 
thus  cannot  avoid  permanent  actuarial 
reductions.  Participant  and  beneficiary 
inquiries  reflect  their  difficulty 
underatanding  why  the  PBGC  would 
continue  to  reduce  their  monthly  benefit 
beyond  the  time  the  PBGC  has  fully 
recouped  the  amount  of  the 
overpayment 

The  PBGC  proposes  to  revise  the 
regulation  to  provide  that  recoupment 
will  cease  when  the  amount  of  die 
overpayment  is  repaid.  This  will  help  to 
minimize  hardship  to  participants  and 
beneficiaries  as  well  as  to  cut  down  the 
number  of  participant  and  beneficiary 
inquiries  about  recoupment,  thereby 
reducing  burden  both  on  them  and  the 
PBGC.  The  amendment  also  gives  the 
PBGC  flexibility  to  waive  recoupment  of 
de  minimis  amounts  and  to  accept 
repayment  ahead  of  the  recoupment 
schedule,  and  modifies  the  rules 
governing  calculation  of  net 
overpayments  and  underpayments. 

E.0. 12866  and  the  Regulatory 
Flexibility  Act 

The  PBGC  has  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  under  the  criteria  set 
forth  in  Executive  Order  12866. 

This  rule  affects  only  individuals. 
Therefore,  die  PBGC  certifies  that,  if 
adopted,  the  amendment  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Accordingly,  as  provided  in  section 
605(b)  of  the  Regulatory  Flexibility  Act. 
sections  603  and  604  do  not  apply. 


List  of  Subjecte  in  29  CFR  Part  4022 

Pension  insurance.  Pensions. 

For  the  reasons  set  forth  above,  the 
PBGC  proposes  to  amend  29  CFR  Part 
4022,  subpart  E  as  follows: 

PART  4022-BENEFrrS  PAYABLE  IN 
TERMINATED  SINGLE  BiPLOYBt 
PLANS 

1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Antfaority:  29  U.S.C  1302, 1322. 1322b. 
1341(c)(3)(D)  and  1«44. 

2.  In  §4022.81,  paragraph  (a)  is 
amended  by  removing  the  last  two 
sentences,  adding  a  new  phrase,  and 
paragraphs  (a)(1)  and  (a)(2)  in  their 
place,  and  revising  paragraphs  (c)  and 
(dK2)  to  read  as  follows: 


§4022^1 

(a)  Recoupment  of  benefit 
overpayments.  *  *  * 

Notwithstanding  the  previous 
sentence,  the  PBGC  may.  in  its 
discretion — 

(1)  Decide  not  to  recoup  net 
overpayments  that  it  determines  to  be 
de  minimis;  and 

(2)  Recover  overpayments  by  methods 
other  than  recouping  in  accordance  with 
the  rules  in  this  subpart  The  PBGC  moII 
not  normally  do  so  unless  net  benefits 
paid  after  the  termination  date  exceed 
those  to  which  a  participant  or 
beneficiary  is  entitied  under  the  terms 
of  the  plan  before  any  reductions  under 
subpart  D. 

•  '     •        •        *        • 

(c)  Payments  subject  to  recoupment  or 
reimbursement.  The  PBGC  shall  recoup 
net  overpayments  made  on  or  after  the 
latest  of  the  proposed  termination  date, 
the  termination  date.  or.  if  no  notice  of 
intent  to  terminate  was  issued,  the  date 
on  which  proceedings  to  terminate  the 
plan  are  instituted  pursuant  to  section 
4042  of  ERISA,  and  shall  reimburse  net 
underpayments  made  on  or  after  the 
termination  date. 

(d)  Interest.  *  *  " 

(2)  Receipt  of  both  overpayments  and 
underpayments.  If  both  benefit 
overpayments  and  benefit 
underpayments  are  made  with  respect 
to  a  participant,  the  PBGC  shall  compare 
the  net  overpayment  or  underpayment 
calculated  without  interest  to  the  net 
overpayment  or  underpayment 
calculated  with  interest.  (The  interest 
calculation  shall  be  made  by  charging  or 
crediting  interest  from  the  first  day  of 
the  month  after  the  date  of  payment  to 
the  first  day  of  the  month  in  which 
recoupment  begins.)  Of  these  two  net 
amounts,  the  PBGC  shall  use  the  one 
more  Cavorable  to  the  participant  or 
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beneficiary  in  applying  either 
$§4022.81  and  4022.82  or  §§4022.81 
and  4022.83,  as  applicable. 

3.  Section  4022.82  is  amended  by 
removing  the  Words,  "lump  sum",  in 
paragraph  (aM3)  and  adding,  in  their 
place,  the  words,  "single  payment",  and 
by  revising  paragraph  (a)  introductory 
text  and  the  heading  of  paragraph  (b)  to 
read  as  follows: 

f40S2J2    MMhodefraoouprnwiL 

(a)  Future  benefit  reduction.  Unless  a 
participant  or  beneficiary  elects 
otherwise  under  paragraph  (b)  of  this 
section,  the  PBGC  shall  recoup 
overpa3rments  of  benefits  in  accordance 
with  this  paragraph.  The  PBGC  shall 
reduce  the  amount  of  each  futiire  benefit 
pa3rment  to  which  the  participant  or  any 
iMneficiary  is  entitled  by  the  fraction 
determined  under  paragraphs  (aHl)  and 
(a)(2)  of  this  section,  except  that  bmefit 
reduction  will  cease  when  the  amount 
of  the  net  benefit  overpayment  i» 
recouped.  Notwithstanding  the 
preceding  sentence,  the  PBGC  may 
accept  repa)rment  ahead  of  the 
recoupment  schedule.  Recoupment 
under  this  section  constitutes  full 
repayment  of  the  net  benefit 
overpayment. 

•        •         •        •        • 

(b)  Singh  payment  •  •  • 

Issued  in  Washingtoo.  D.C  this  12th  day 
of  DscembOT.  1997. 
DarMfctHfc 

Executive  Director.  Pansion  Benefit  Gaoranty 
Corporation. 

(FR  Doc.  97-33028  FUed  12-17-97: 8:45  am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


38CFRP«r121 


Education:  Effective  OMe  for 
of  Educaftlonai  Aeelstance  to 
Who  Wore  Voluntviiy 


AOCNCY:  Department  of  Veterans  AfEtirs. 
ACTION:  Propoaed  rule. 


;  This  document  proposes  to 
amend  the  educational-assistance  and 
educational-benefit  regulations  of  the 
Department  of  Veterans  ABain  (VA).  It 
proposes  to  eAablish  aflactive  dates  of 
awards  of  educational  assistance  to 
certain  voluntarily  discharged  veterans 
who  are  eligible  for  the  Montgomery  Gl 
Bill— Active  Duty  (MGIB).  The  effective 
dates  are  intended  to  correspond  with  a 
statutory  mandate  for  the  effective  dates. 


The  propoaed  rule  also  clarifies  that 
these  veterans  may  not  receive 
educational  assistance  for  training  that 
occurs  before  they  pay  the  Federal 
government  $1 ,200. 
DATES:  Comments  must  be  received  on 
or  before  February  17,  1998. 

Applicability  Dates:  It  is  proposed 
that  the  eff^ective  dates  be  made 
retroactive  from  the  eCfBctive  dates  of 
the  statutory  provisions.  For  more 
information  concerning  the  proposed 
efflDCtive  dates,  see  the  mtm  rMTriTftnT 
kTKM  section. 

Mail  or  hand  deliver  «vritten 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  ACCsirs,  810 
Vermont  Ave..  NW,  Room  1154. 
Washington.  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-A188."  All 
written  comments  will  be  available  for 
public  ins;>ection  at  the  above  address 
in  the  Office  of  Regulations 
Management.  Room  1158,  between  the 
hours  of  8  a.m.  and  4:30  p.m..  Monday 
through  Friday  (except  holidays). 

ran  nmjHBt  mmmMitm  contact:  June 

C  SchaaCEsr,  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service,  Veterans  Benefito 
Administration,  202-273-7187. 

WPnjBmmun  wmomumcm:  This 
document  clarifies  38  CFR  part  21, 
subpart  K.  regarding  the  effective  dates 
for  awards  of  educational  assistance  to 
certain  volimtarily  discharged  veterans. 

Pub.  L.  102-484  (sec.  4404.  38  U.S.C 
301 8B)  allows  a  veteran  who  was 
voluntarily  separated  under  either  10 
U.S.Q  1174a  or  1175  before  Oct.  23, 
1992,  to  elect  to  receive  educational 
assistance  under  the  Montgomery  Gl 
Bill — Active  Duty.  The  veteran  was 
given  until  Oct.  23.  1993.  to  do  so.  The 
law  also  requires  such  a  veteran  to 
submit  $1 .200  to  VA  aS  a  condition  of 
receiving  such  educational  assistance. 
However,  the  law  does  not  specify  a 
time  limit  for  submitting  the  $1,200  and 
the  proposed  rule  clarifies  that  there  is 
no  such  time  limit. 

The  effiective  date  of  an  award  also  is 
affected  by  when  VA  received  the 
$1,200.  VA  is  required  by  38  U.  S.  C 
5113  to  make  the  effective  dates  of  the 
sward  of  educational  assistance,  to  the 
extent  feasible,  correspond  to  the 
effiective  dates  relating  to  awards  of 
disability  compensation.  The  provisions 
of  38  U.S.C.  5110  and  5111  contain  the 
rules  for  determining  the  effiective  date 
of  an  award  of  disability  compensation. 
The  general  intent  of  38  U.S.C.  5110  is 
to  allow  the  effective  date  of  an  awrard 
of  compensation  to  be  the  day  following 
the  date  of  discharge  if  application  is 


filed  within  one  year  after  discharge. 
Otherwise,  the  earliest  date  of  the  award 
shall  be  the  date  of  receipt  of 
application.  Further,  38  U.S.C.  5103 
provides,  as  to  benefit  claims  generally, 
that  information  or  evidence  necessary 
to  complete  the  claim  must  be 
submitted  within  one  year  of  the  date 
requested  by  VA;  otherwise,  no  benefits 
are  payable  based  on  that  claim. 
Accordingly,  when  payment  of  the 
$1,200  must  be  made  as  a  condition  of 
receiving  benefits,  it  is  proposed  to 
establish  effiective  dates  for  educatioiud 
assistance  consistent  with  the 
provisions  of  38  U.S.C.  5103  and  5110. 

The  Secretary  of  Veterans  AfEsirs 
hereby  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  FlexibiUty  Act,  5  U.S.C  601- 
612.  The  proposed  rule  will  afiisct 
individual,  not  small  entities.  Therefore, 
pursuant  to  5  U.S.C  605(b).  this 
proposed  rule  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
reouirements  of  sections  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  proposed  rule  is  64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Qvil  rights. 
Claims.  Colleges  and  universities. 
Conflict  of  interests,  Defense 
Department,  Education,  Educational 
institutions.  Employment.  Grant 
programs— education.  Grant  programs'^ 
veterans.  Health  care.  Loan  programs — 
education.  Loan  programs — veterans. 
Manpower  training  programs.  Reporting 
and  recordkeeping  requirements.  Travel 
and  transportation  expenses,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  December  5, 1997. 
HenhalW.Goher. 
Acting  Secretary  of  Veterant  Affair%. 

For  the  reasons  set  out  above,  38  CFR 
part  21,  subpart  K,  is  proposed  to  be 
amended  as  set  forth  below. 

Subpwt  K— All  Volunleer  Fbrco 


(Montgomery  01  BHI-nActlvo  Duty) 

1.  The  authority  citatiqn  for  subpart  K 
continues  to  read  as  follows: 


Aathority:  38  U.S.C  501(a).  chs.  30  and  36, 
unless  othnwise  noted. 

2.  In  §  21.7131.  paragraph  (n)  is  added 
to  read  as  follows: 

IS1.7131    Cowwendng  detaai 

(n)  Eligibility  egtabUehed  under 
S  21.7045(c).  The  effiective  date  of  an 
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award  of  educational  assistance  when 
the  veteran  has  established  eligibility 
under  §  21.7045(c)  is  as  follows: 

(1)  If  the  veteran  is  not  entitied  to 
receive  educational  assistance  under  38 
U.S.C  ch.  32  on  the  date  he  or  she  made 
a  valid  election  to  receive  educational 
assistance  under  38  U.S.C.  ch.  30.  the 
effiective  date  of  the  award  of 
educational  assistance  will  be  the  latest 
of  the  following. 

(i)  The  commencing  date  as 
determined  by  paragraphs  (a)  through 
(c)  and  (f)  through  (j)  of  this  section;  or 

(ii)  October  23. 1992,  provided  that 
VA  received  the  $1 ,200  required  to  be 
collected  pursuant  to  §  21.7045(c)(2) 
and  any  other  evidence  necessary  to 
establish  that  the  election  is  valid  before 
the  later  of: 

(A)  October  23, 1993;  or 

(B)  One  year  from  the  date  VA 
requested  the  $1,200  or  the  evidence 
necessary  to  establish  a  valid  election: 
or 

(iii)  The  date  VA  received  the  $1,200 
required  to  be  collected  pursuant  to 
§  21.7045(c)(2)  and  all  other  evidence 
needed  to  estaA>lish  that  the  election  is 
valid,  if  the  provisions  of  paragraph 
(n)(lHii)  of  this  section  are  not  met 

(2)  If  the  veteran  is  entitied  to  receive 
educational  assistance  under  38  U.S.C 
ch.  32  on  the  date  he  or  she  made  a 
valid  election  to  receive  educational 
assistance  xmder  38  U.S.C.  ch.  30,  the 
effiective  date  of  the  award  of 
educational  assistance  will  be  the  latest 
of  the  following: 

(i)  The  commencing  date  as 
determined  by  paragraphs  (a)  through 
(c)  and  (f)  through  (j)  of  this  section;  or 

(ii)  The  date  on  which  the  veteran 
made  a  valid  election  to  receive 
educational  assistance  imder  38  U.S.C. 
chapter  30  provided  that  VA  received 
the  $1 ,200  required  to  be  collected 
pursuant  to  §  21.7045(c)(2)  and  any 
other  evidence  necessary  to  establish 
that  the  election  is  valid  before  the  later 
of: 

(A)  One  year  from  the  date  VA 
received  the  valid  election;  or 

(B)  One  year  from  the  date  VA 
requested  the  $1 ,200  or  the  evidence 
necessary  to  establish  a  valid  election; 
or 

(iii)  The  date  VA  received  the  $1,200 
required  to  be  collected  pursuant  to 
§  21.7045(c)(2)  and  all  other  evidence 
needed  to  establish  that  the  election  is 
valid,  if  the  provisions  of  paragraph 
(n)(2)(ii)  of  this  section  are  not  met 

(Authority  38  U.S.C.  301 8B) 

(FR  Doc.  97-32989  Filed  12-17-97;  8:45  am] 
aajjNQ  cooe  ssi»-oi-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parti 

[CC  Docket  Na  96-238;  DA  f7^7q 

Accelerated  Docket  Prooeduree  for 
Formal  Complaints  RIad  Against 
Common  Canriafs 

AQBICY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


r:  On  November  25, 1997,  the 
Commission  adopted  its  Report  and 
Order  in  this  docket  promulgating  new, 
streamlined  rules  for  handling  formal 
complaints  filed  with  the  Commission 
(the  "Complaint  R&O").  In  the 
Complaint  R&O,  the  Commission 
encouraged  its  staff  to  explore  and  use 
alternative  approaches  to  complaint 
adjudication  designed  to  ensure  the 
prompt  discovery  of  relevant 
information  and  the  full  and  fair 
resolution  of  disputes  in  the  most 
expeditious  manner  possible.  By  this 
Public  Notice,  additional  comment  is 
sought  on  issues  relating  to  the  possible 
alternative  forms  of  complaint 
adjudication  that,  complementing  the 
rules  recentiy  announced  in  the 
Complaint  R&O,  ultimately  should 
redound  to  the  benefit  of 
telecommunications  consumers  by 
enhancing  competition  in  the  relevant 
markets.  Specifically,  comment  is 
invited  regarding  the  feasibility  of 
creating  an  "Accelerated  Docket"  that 
would  provide  for  a  60-day  complaint 
adjudication  process. 
DATES:  Written  comments  are  due  on  or 
before  January  12, 1998. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Secretary,  Federal 
Communications  Commission,  1919  M 
Street.  N.W.,  suite  222.  Washington. 
D.C.  20554.  In  addition,  parties  are 
asked  to  submit  two  copies  each  of  their 
comments  directiy  to:  (1)  The 
Enforcement  Task  Force,  Office  of 
General  Counsel,  Federal 
Communications  Commission,  Room 
650-L,  1919  M  Street.  N.W.. 
Washington,  D.C.  20554  and  (2) 
Enforcement  Division,  Common  Carrier 
Bureau.  Federal  Communicatioiu 
Commission.  Room  6120,  2025  M  Stre^, 
N.W..  Washington,  D.C.  20554.  Parties 
should  also  file  one  copy  of  any 
documents  filed  in  response  to  this 
notice  with  the  Commission's  copy 
contractor,  International  Transcription 
Services.  Inc.,  1231  20th  Street.  N.W., 
Washington,  D.C  20036. 
FOR  FURTHER  MFORMATION  COKTACT: 
Jeffrey  H.  Dygert,  Common  Carrier 
Bureau,  Enforcement  Division,  (202) 


418-0960.  or  Glenn  T.  Reynolds, 
Common  Carrier  Bureau.  (20^)  418- 
1500. 

SUPPLEMENTARY  MFORMATION:  This  is  a 
summary  of  the  Common  Carrier 
Bureau's  Public  Notice  in  CC  Docket  No. 
96-238.  adopted  on  December  12. 1997 
and  released  December  12.a997.  The 
fidl  text  of  the  Public  Notice  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FOC 
Reference  Center.  Room  239. 1919  M 
Street.  N.W..  Washington.  D.C.  20554. 
The  complete  text  of  the  Public  Notice 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services. 
1231  20th  Street,  N.W.,  Washington. 
D.C.  20036  (202)  857-3800. 

Summafy  of  tbe  PidiUc  Notice 

1.  On  November  25, 1997,  the 
Commission  adopted  its  Report  and 
Order  in  this  dodcet  promulgating  new, 
streamlined  rules  for  handling  formal 
complaints  filed  with  the  Commission 
(the  "Complaint  R&O").^  By  this  Public 
Notice,  the  Competition  Enforcement 
Task  Force  (the  "Task  Force")  and  the 
Common  Carrier  Bureau  (the  "Bureau") 
seek  additional  comment  on  issues 
relating  to  the  possible  alternative, 
accelerated  forms  of  complaint 
adjudication  that  would  supplnnent  or 
provide  an  alternative  to  tlw  procedures 
set  out  in  the  Complaint  R&O. 

2.  Specifically,  the  Task  Force  and  the 
Bureau  ciirrentiy  are  evaluating  whether 
the  needs  of  some  industry  participants 
better  could  be  met  by  an  "Accelerated 
Docket"  for  complaint  adjudication  that 
would  (1)  provide  for  the  presentation 
of  live  evidence  and  argument  in  a 
hearing-type  proceeding  and  (2)  operate 
on  a  60-day  time  frame,  or  on  some 
other  schedule  that  is  more  compressed 
than  that  applicable  more  generally  to 
complaint  proceedings  under  the  new 
procedures  set  out  in  the  Complaint 
R&O. 

3.  The  Accelerated  Docket  would 
serve  as  a  hearing-style  alternative  to  the 
normal  process  for  resolution  of  formal 
complaints,  administered  by  the 
Bureau's  Enforcement  Division,  which 
relies  primarily  on  the  parties' 
presentation  of  arguments  on  paper.  To 
the  extent  possible,  Accelerated  Docket 
proceedings  would  be  governed  by  the 
requirements  announced  in  the 
Complaint  R&O.  In  accordance  with  the 
Conunission's  authority  under  sections 
1.  4,  201-205,  208,  215,  218  and  220  of 


'  See  Amendment  of  Rule*  Governing  Procedure! 
To  Be  Followed  When  Fonnal  CompUinU  Are  Filed 
Agunst  Common  Cairiers,  Report  6-  Order,  CC 
Docks!  No.  96-238.  FOC  97-396  (rel.  Nov.  25. 1997) 
(the  "Complaint  RSO"). 
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the  Communications  Act.  interested 
parties  are  invited  to  submit  comments 
•nd  recommendations  as  to  how  such  a 
heering-besed  process  could  be 
designed  to  aasuie  speedy,  consistent 
and  mir  sdjudication  of  complaints. 
Specifically,  commentera  should 
address  the  extent  to  which  the  rules  set 
forth  in  the  Complaint  R&O  could  be 
applied  to  the  Accelerated  Docket. 
Additionally,  where  appropriate, 
comments  should  identiiy  specialized 
procedures  or  requirements  that  may  be 
necessary  in  the  context  of  the 
alternative,  hearing-style  process  under 
consideration.  Commenters  should 
restrict  themselves  to  addressing  the 
fsasibilltv  of  using  the  below-discussed 
rules  snd  requirements  promulgated  in 
the  Qunnlaint  RAO  and  the  extent  to 
which  different  requirements  may  be 
necessary  for  the  alternative  docket. 
Comments  should  not  sttempt  to  revisit 
issues  previously  decided  in  this 
proceeding. 

4.  With  refisrence  to  the  Accelerated 
Docket  discussed  sbove,  comment  is 
invited  on  the  following  issues: 

(i)  Need  for  Accelerated  Docket. 
Commenters  are  invited  generally  to 
discxiss  Csctois  that  may  support  the 
creation  of  a  hearing-type,  accelerated 
complaint  process  Uke  that  discussed 
herein.  Thus,  commenters  should 
provide  information  about  specific 
events,  general  industry  trends  or 
particular  catmories  of  disputes  that 
might  benefit  from  treetment  under  the 
Accelerated  Docket  Additionallv, 
comment  is  sought  on  whether  tlie 
Accelerated  Docket  initially  should  be 
limited  to  issues  of  nmipetition  in  the 
provision  of  telecommunications 
services.  In  particular,  comments  should 
offor  suggestions  and  recommendations 
as  to  how  the  Commission  can  work 
cooperatively  with  state  utility 
commissions  on  such  enforcement 
Batten  to  ensure  that  the  respective 
interests  of  the  Commission  and  the 
states  are  protected. 

(U)  Minltrials.  The  Biueeu  and  the 
Task  Force  are  considering  whether  the 
requirements  of  speed  and  fairness 
would  be  served  by  conducting 
minitrials  of  complaints  accepted  onto 
the  Accelerated  Docket  Such  a  heering- 
type  proceeding  would  permit  the 
parties  to  present  evidence  and 
Sfgument  to  the  fact-finder  and  would 
likely  permit  closer  inquiry  into  foctual 
issues  and  mora  eflectlve  credibility 
determinations  than  are  possible  on  s 
paper  record.  As  ciurenUy  envisioned, 
these  minitrials  would  cover  a  broader 
range  of  issues  than  those  hearings 
likely  to  arise  from  the  Bureau's  newly 
expanded  authority  to  designate  issues 
for  hearing  before  an  ALJ.  As  with  other 


complaints  brought  under  Sections  206 
through  209  of  the  Communications 
Act.  these  minitrials  would  not  be 
sub)ect  to  the  on-the-record  hiMirlng 
requirements  of  the  Administrative 
Procedure  Act.  See  Amendment  of  Rules 
Governing  Procedurea  To  Be  Followed 
When  Fonnal  ComphiintM  An  Filed 
Againgt  Common  Canien.  Report  and 
Order.  CC  Dkt  No.  92-26,  58  FR  25569 
(April  27,  1993).  Under  the  60-day 
process  currentiy  under  consideration, 
such  a  heering  would  need  to  be 
conducted  no  later  than  45  days  aftw 
the  filing  of  the  complaint  During  the 
hearing,  each  side  would  be  permitted 
to  present  evidence  in  support  of  their 
respective  positions.  Given  the  need  for 
dispetch.  one  spproach  imder 
consideration  is  to  sllot  eech  side  an 
equal  amount  of  time  within  which  to 
present  its  case  and  to  cross-examine  its 
opponent's  witnesses.  Comment  is 
sought  as  to  the  fsasibility  and 
desirability  of  adjudicating  complaints 
usine  this  or  a  similar  process. 

(iii)  Discovery.  One  of  the  key 
elements  to  streamlining  the 
enforcement  procem  is  to  mnyimiMi  gtaflf 
control  over  the  discovery  process.  For 
the  Accelerated  Docket  to  be  successful, 
discovery  must  be  as  targeted  and 
focused  as  possible.  As  ue  Accelerated 
DocJiet  is  currentiy  envisioned,  its 
proceedings  would  be  governed  by  the 
recendy  announced  discovery  rules 
unless  otherwise  noted,  in  this  regud. 
comment  is  invited  oo  how  best  to 
conduct  discovery  in  connection  with 
the  60-day  complaint  procem  cumntiy 
under  contemplation.  Given  the 
compressed  time  frame  for  Accelerated 
Docket  proceedings,  commenters  should 
sddrsm  whether  parties  should  submit 
all  discovery  requests  and  disputm  to 
the  Task  Force  in  advance  of  the  initial 
status  coofcrence  so  that  the  Task  Force 
may  issue  its  decision  on  these  issum  at 
that  conference.  Should  the  perties 
exchange  all  documents  relevant  to  the 
issues  raised  in  the  complaint  and 
answer  either  when  they  file  their  initial 
pleadings,  or  at  some  other  point  before 
the  initial  status  cemHsience  discussed 
below?  If  not  all  relevant  documents, 
should  the  partim  be  required  to 
exchange  all  documents  that  bear  some 
closer  relationship  to  the  claims  and 
deisnses  in  the  proceeding?  Finally, 
given  the  short  time  f^ame  available  for 
discovery,  what  sanctions  would  be 
appropriate  when  a  party  fails  to 
provide  discovery  as  ordered  by  the 
Task  Force,  including  the  production  of 
witnesses  for  depositioiu? 

(iv)  Pre-filing  Procedures.  Under  the 
recentiy  announced  rules,  s  complaint 
must  certify  that  it  has  disf:ussed,  or 
attempted  to  discuss,  the  possibility  of 


a  good  faith  settiement  with  the 
defendant  carrier's  representative(s) 
before  filing  the  complaint  Comment  is 
sought  on  whether  s  complainant 
seeking  acceptance  onto  the  Accelerated 
Docket  should,  as  a  precondition  of 
such  acceptance,  have  attempted  to 
undertake  informal  settiement 
discuMions  under  the  auspices  of  the 
Tssk  Force.  Should  sdequate  advance 
notice  to  the  prospective  defendant  of 
the  issues  to  be  covered  in  these 
informal  settiement  discussions  be  one 
of  the  criteris  considered  in  determining 
acceptance  onto  the  Accelerated 
Docket?  What  other  criteria  should  be 
applied  by  the  Task  Force  and  the 
Bureeu  in  determining  what  complaints 
should  be  accepted  onto  the  Accelerated 
Docket?  To  what  extent,  if  any.  would 
the  Commission's  ex  parte  rules  be 
implicated  by  the  Task  Force's 
involvement  in  such  pre-filing 
discussions  between  prospective  perties 
to  s  potential  complainant  proceeding? 
If  a  complaint  does  not  request 
expedited  treetment,  ntight  an  action  be 
included  on  the  Accelerated  Docket  at 
the  defendant's  request?  Comment  is 
also  sought  on  whether,  or  in  what 
drcumstances.  previously  filed 
complaints  should  be  designated  for 
inclusion  on  the  Accelerated  Docket 
What  steps  would  be  necesssry  to 
provide  edequate  protection  to  the 
confidential  or  propriety  information  of 
the  perties  engi^ed  in  such  informal, 
pre-filing  discussions? 

(▼)  PteadiagReqairaaients.  The 
Commission's  recentiy  announced 
pleeding  requirements  require  greater 
diligsnoe  by  complainants  and 
defsndants  in  presenting  and  defJEUiding 
against  claims  of  misconduct  Pleadings 
submitted  in  Accelerated  Docket 
prnfundings  woiUd  be  required  to  meet 
these  same  standards.  In  light  of  these 
recentiy  heightened  requirements  for 
pleeding  content  comment  is  invited  on 
the  reesonahleness  of  requiring  the 
answer  to  be  filed  within  seven  ral— wify 
days  of  a  complaint,  as  likely  would  be 
necessary  in  tiie  60-day  complaint 
(wocess  currentiy  under  contemplation. 

(iv)  Status  Conisrences.  Under  s 
hearing-type.  60-day  process,  an  initial 
status  conreience  would  semn  nnrnesaiy 
no  later  than  15  calendar  days  after  the 
filins  of  the  complaint  Comment  is 
soii^  as  to  the  Isasihility  of  holdhag  a 
status  conference  at  that  time.  The 
Btireau  and  the  Task  Force  contemplate 
that  the  initial  status  conference  for 
Accelerated  Docket  proceedings  would 
proceed  under  the  iwwly  announced 
rules  in  the  Complaint  RftO.  Thus, 
before  the  status  confarence.  the  parties 
would  meet  and  confer  about  the 
following  issues:  (1)  Settiement 
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prospects,-(2)  discovery,  (3)  issues  in 
dispute,  (4)  a  schedule  for  the  remainder 
of  me  proceeding.  The  parties  would  be 
required  to  reduce  to  a  joint  written 
statement  their  agreements  and 
remaining  disputes  regarding  these 
matters,  and  submit  it  to  the 
Commission  two  days  in  advance  of  the 
status  conference.  The  parties  also 
woidd  be  required  to  agree  to  a  joint 
statement  of  stipulated  facts,  disputed 
facts  and  key  legal  issues,  which  also 
would  be  submitted  to  the  Commission 
two  days  before  the  status  conference. 
Comment  is  invited  on  imposing  these 
requirements  for  the  initial  status 
confsience  in  a  60-day  process. 
Additionally,  conmient  is  invited  on  the 
nature  of  the  briefing  schedule,  if  any, 
that  the  Task  Force  should  set  at  the 
initial  status  conference. 

(vii)  Demages.  Given  the  fact  that 
adjudications  of  damages  would  be 
extremely  difficult  to  complete  vrithin  a 
60-day  time  frame,  commentera  should 
sddress  whether  the  Accelerated  Docket 
should  be  restricted  to- bifurcated, 
liability  claims,  with  damages  claims  to 
be  handled  separately  under  the 
procedures  set  out  in  the  Complaint 
RftO. 

(viii)  Other  Issues.  Commentera  are 
invited  to  address  whether  any  other 
rules  should  be  specifically  tailored  to 
accommodate  a  60-day.  hearing-type 
ediudication  process. 

(ix)  Review  by  the  Commission.  To 
satisfy  statutory  requirements  for  the 
disposition  of  certain  categories  of 
complaints,  it  likely  wotild  be  necessary 
in  Accelerated  Docket  proceedings,  for 
all  briefing  on  any  petition  seeking 
review  of  an  initial  decision  by  the  Task 
Force  to  be  completed  between  20  and 
30  days  of  the  decision's  releese.  Also 
under  consideration  is  the  possibility  of 
en  banc  oral  argument  before  the 
Commission  for  Accelerated  Docket 
proceedings  in  which  the  Commission 
does  not  summarily  adopt  the  initial 
Task  Force  decision.  Comment  is  sought 
on  issues  relating  to  this  type  of  review 
process  for  initial  decisions  in  the 
Accelerated  Docket 

5.  Comments  should  be  filed  on  or 
before  January  12, 1998.  There  will  be 
no  reply  comments.  Commentera  should 
organize  their  comments  under  the 
numbered  paragraph  headings  set  out 
above.  Interested  parties  must  file  an 
original  and  four  copies  of  their 
comments  with  the  Office  of  the 
Secretary,  Federal  Communications 
Commission,  Room  222, 1919  M  Street, 
N.W..  Washington,  D.C.  20554. 
Additionally,  commenters  are  asked  to 
submit  two  copies  each  directiy  to:  (1) 
The  Enforcement  Task  Force,  Office  of 
General  Counsd,  Federal 


Communications  Commission,  Room 
650-L,  1919  M  Street,  N.W., 
Washington,  D.C.  20554  and  (2)  The 
Enforcement  Division,  Common  Carrier 
Bureau,  Fedoal  Communications 
Commission,  Room  6120,  2025  M  Street, 
N.W.,  Washington.  D.C.  20554. 

6.  Comments  should  be  clearly 
labeled  with  CC  Docket  No.  96-238. 
Parties  also  should  send  comments  to 
the  Commission's  copy  contFactnr, 
International  Transcription  Service. 
1231  20th  Street.  N.W..  Washington. 
D.C  20036.  Comments  will  be  available 
for  public  inspection  diuing  regular 
business  houra  in  the  POC  Reference 
Center,  Room  239, 1919  M  Street,  N.W., 
Washington,  D.C  20554. 

7.  Parties  are  also  asked  to  submit 
comments  on  diskette.  Such  diskette 
submissions  will  be  in  addition  to,  and 
not  a  substitute  for,  the  formal  filing 
requirements  set  out  above.  Parties 
submitting  diskettes,  should  submit 
them  to  Jeffrey  H.  Dygert,  Common 
Carrier  Bureau,  Enforcement  Division, 
Room  6120, 2025  M  Street,  N.W., 
Washington  D.C  20554.  Comments  on 
diskette  should  be  submitted  in  "reed 
only"  mode  in  WordPerfect  5.1  for 
Windows.  The  diskette  shbuld  be 
cleeriy  labelled  with  the  perty's  name, 
proceeding  and  date  of  submission.  The 
diskette  should  be  accompanied  by  a 
cover  letter. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure.  Communications  common 
carrien,  Investigations,  Penalties. 

Federal  Communications  Commission. 

A.  Ucfaard  Maligu.  |r.. 

Chief.  Common  Canier  Bureau. 

[FR  Doc.  97-33183  Filed  12-17-97: 8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  Na  97-2M.  RM-«19q 

Radio  Broadcasting  Sarvicas;  Ottar 
Craak,FL 

AQENCY:  Federal  Communications 

Commission. 

ACTKM:  Proposed  rule. 


Channel  240A  are  29-16-52  and  82-51- 
42. 

DATES:  Comments  must  be  filed  on  or 
before  February  2, 1998,  and  reply 
comments  on  or  before  February  17. 
1998. 


This  document  requests 
comments  on  a  petition  filed  by  Tony 
Downes  proposing  the  allotment  of 
Channel  240A  to  Otter  Creek,  Florida,  as 
that  community's  first  local  broadcast 
service.  There  is  a  site  restriction  9.8 
Idlometeres  (6.1  miles)  south  west  of  the 
community.  The  coordiiutes  for 


Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
POC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Tony  Downes. 
3092  SW  Harbor  Hills  Road,  Dunnrikm. 
Florida  34431. 

FOR  RMTHER  STOnilATiaN  OONTACn 
Kathleen  Scheuerle.  Mass  Media 
Bmeau.  (202)  418-2180. 

SUPf>l£MENTARY  STOnMATlOW;  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-239,  adopted  November  26, 1997, 
and  releesed  December  12. 1997.  The 
fiill  text  of  this  Commission  decision  is 
available  for  iiu^wction  and  copying 
during  normal  business  houn  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contracton. 
International  Transcription  Services, 
Inc.,  1231  20th  Street  NW.. 
Washington.  DC  20036.  (202)  857-3800. 
facsimile  (202)  857-3805. 

Provisions  of  the  R^ulatory 
Flexibilify  Act  of  1980  do  not  apply  to 
this  proceeding. 

Memben  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  diis 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  hi  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karoasos, 

Chief,  Allocations  Brandt,  Policy  and  RuleM 
Division,  Mass  Media  Bureau. 
[FR  Doa  97-33050  Filed  12-17-97;  8:45  am] 
Bais«a  CODE  sni-oi> 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPwt73 

(MM  Oodm  Na  97-242.  RM-91M] 

Radio  Broadcasting  Servicaa;  Eaatiand 
andBaird,TX 

AOBICY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


t:  The  Commission  requests 
comments  on  a  petition  filed  by  Cowboy 
Broadcasting,  LLC,  licensee  of  Station 
KVMX  (FM),  Channel  236A,  Eastland. 
Texas,  requesting  the  substitution  of 
Channel  236C3  for  Channel  236A,  the 
reallotment  of  Channel  236C3  from 
Eastland  to  Baird,  Texas,  and  the 
modification  of  Station  KVMX  (FM)'s 
license  to  specify  Baird  as  its 
community  of  license.  Channel  237C3 
can  be  allotted  to  Baird  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  0.3  kilometers  (0.2 
miles)  north.  The  coordinates  for 
Channel  237C3  are  32-23-45  ML  and 
99-23-44  WL.  In  accordance  with  the 
provision  of  Section  1.420(i)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  intereet  in  use 
of  Channel  236C3  at  Baird. 

DATES:  Comments  must  be  filed  on  or 
before  February  2,  1998.  and  reply 
comments  on  or  before  February  17. 
1096. 

A00RC8SE8:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Cliff  Boyd,  Cowboy 
Broadcasting,  LLC,  1110  South  Santa  Fe 
Trail,  Ducanville,  Texas  75137 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-242,  adopted  December  3, 1997,  and 
released  December  12. 1997.  The  fiill 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239). 
1919  M  Street.  NW,  Wafthington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  ITS,  Inc., 
(202)  857-3800,  1231  20th  Street.  NW. 
Washington.  DC  20036. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Membera  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceisdings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subfacts  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  CommiMion. 
John  A.  KarooMM, 

Chief,  AUocationt  Branch.  Policy  and  Rulea 
Division,  h4ass  Media  Bureau. 

|FR  Doc.  97-33049  Filod  12-17-97;  8:45  am] 
sajjNQ  oooK  «n»-et-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DoGksf  No.  97-243,  RM-S19^ 

Radio  Broadcasting  Sarvtcaa;  BaizonI 
and  Tchula,  MS 

AOCNCV:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by  Team 
Broadcasting  Company,  Inc.,  permittee 
of  SUtion  WONG  (FM),  Channel  292A. 
Belzoni.  Mississippi,  requesting  the 
substitution  of  Chaimel  292C3  for 
Channel  292A;  the  reallotment  of 
Channel  292C3  from  Belzoni  to  Tchula 
and  the  modification  of  Station 
WCNC(M)'s  authorization  to  specify 
Tchula  as  its  commimity  of  license. 
Channel  292C3  can  be  allotted  to 
Belzoni  in  compliance  with  the 
Commission's  minifniim  distance 
separation  requirements  with  a  site 
restriction  of  3.0  kilometen  (1.8  miles) 
southeast  of  the  community.  The 
coordinates  for  Channel  292C3  at 
Tchula  are  33-09-43  NL  and  90-12-34 
WL.  In  accordance  with  the  provisions 
of  Section  1.420(1)  of  the  Commission's 
Rules,  we  will  not  accept  competing 
expressions  of  interest  in  use  of  Chuinel 
292C3  at  Tchula. 

OATn:  Comments  must  be  filed  on  ot 
before  February  2. 1998,  and  reply 
comments  on  or  before  February  17, 
1998. 


t:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows:  Ruben  C  Hughes,  President. 
Team  Broadcasting  Company,  Inc.,  561 
Golden  Avenue,  Mobile  Alabama  36616 
(Petitioner). 

FOR  FURTHER  tlRMMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPI^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-243,  adopted  December  3. 1997.  and 
released  December  12. 1997.  The  ftill 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  houn  in  the 
POC's  Reference  Center  (Room  239), 
1919  M  Street.  NW.  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  ITS,  Inc.. 
(202)  857-3800,  1231  20th  Street.  NW, 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Membera  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proce<9ding8,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
govemii^  permissible  ex  parte  contacts: 

For  iniormation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  brtMdcasting. 
Federal  Communications  Commission. 
JoliB  A.  Karoneos, 

Chief,  Allocations  Branch,  Policy  and  Rulea 
Division,  Mass  Media  Bureau. 
(PR  Doc.  97-33048  Piled  12-17.^7:  8:45  am) 
lOOOC  STIS-OI-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DodM  No.  Sr-aSS.  NM-W01] 

Radio  BfoadcaaUng  Servicaa; 
Quymon,OK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


f:  The  Commission  requests 
comments  on  a  petition  filed  by  Clear 
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Channel  Radio  Licenses.  Inc..  to  allot 
Channel  258C1  to  Guymon,  OK.  as  the 
community's  second  local  FM  service. 
Channel  258C1  can  be  allotted  to 
Guymon  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  36-41-00  North  Latitude; 
101-2»-06  West  Longitude. 
DATES:  Comments  must  be  filed  on  or 
before  February  2, 1998,  and  reply 
comments  on  or  before  February  17, 
1998. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  J.  Bodorff, 
Christopher  L.  Robbins,  Wiley.  Rein  & 
Fielding.  1776  K  Street.  N.W.. 
Washington.  D.C.  20006  (Counsel  to 
petitioner). 

FOR  FURTHER  agOWMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  418-2180. 

StJPPLaBfTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making.  MM  Docket  No. 
07-238.  adopted  November  26, 1997, 
and  released  December  12. 1997.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
diuing  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc..  (202)  857- 
3800. 1231  20th  Street.  NW, 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Membera  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  inrormation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Jolin  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(PR  Doc.  97-33046  Filed  12-17-97;  8:45  am] 
BnuNQ  oooc  snt-oi-u 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admlnistrallon 

50  CFR  Parts  227  and  425 
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DEPARTMENT  OF  THE  INTERIOR 

Flah  and  Wildilfa  Sarvica 

50  CFR  Parts  17  and  425 
RM  1018-AD12 

Endangered  and  Threatened  Wildlife 
and  Planta;  Wtthdrawmi  of  Proposad 
Rule  to  LM  a  Disdnct  Population 
Segment  of  Atlantic  Salmon  (Salmo 
Salar)  as  Thrsatanad 

AQENCY:  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration. 
Commerce  and  Fish  and  Wildlife 
Service.  Interior. 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  and  the  U.S. 
Fish  and  Wildlife  Service  (FWS). 
collectively  the  Services,  withdraw  the 
September  29,  1995,  proposed  rule  (60 
FR  50530)  to  list  a  distinct  population 
segment  (DPS)  of  AUantic  salmon 
[Salmo  salar)  in  seven  Maine  riven  as 
threatened  under  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.].  This  decision 
is  based  on  an  evaluation  of  the  best 
scientific  data  available  and 
consideration  of  ongoing  and  planned 
actions  by  State  and  Federal  agencies 
and  private  entities  including  the 
development  by  the  State  of  Maine  of 
the  Atlantic  Salmon  Conservation  Plan 
for  Seven  Maine  Rivers  (Conservation 
Plan). 

ADDRESSES:  National  Marine  Fisheries 
Service,  Northeast  Region,  Protected 
Resources  EKvision,  One  Blackburn 
Drive,  Gloucester,  MA  01930;  U.S.  Fish 
and  Wildlife  Service,  Region  5. 
Endangered  Species  Division.  300 
Westgate  Center  Drive,  Hadley,  MA 
01035. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mary  Colligan  (NMFS)  at  978/281-9116 
or  Paul  Nickerson  (FWS)  at  413/253- 
8615. 

SUPPLEMENTARY  INFORMATION: 

Background 

Information  on  the  life  history, 
distribution  and  abundance  of  U.S. 
Atlantic  salmon  can  be  found  in  the 
proposed  rule  published  in  the  Federal 
Rq^ster  on  September  29, 1995  (60  FR 
50530). 


Plwiou  Federal  Action 

Atlantic  salmon  populations  in  the 
Deimys,  Machias.  East  Machias. 
Narraguagus.  and  Pleasant  riven  were 
designated  as  category  2  candidate 
species  by  the  FWS  on  November  21, 
1991  (56  FR  58804).  Categwy  2 
candidates,  a  designation  discontinued 
in  a  Notice  of  Review  published  by  the 
FWS  on  February  28, 1996  (61  FR  7596). 
were  taxa  for  which  information  in 
possession  of  the  FWS  indicated  that 
proposing  to  list  as  endangered  or 
threatened  was  possibly  appropriate  but 
for  which  conclusive  data  on  biological 
vulnerability  and  threats  were  not 
ciurentiy  available.  On  Octolier  1. 1093. 
the  Services  received  a  petition  from 
RESTORE:  The  North  Woods,  the 
Biodiveraity  Legal  Foundation,  and 
Jeffrey  Elliott  to  list  anadromous 
Atlantic  salmon  throughout  its  known 
historical  range  in  the  United  States. 
The  Services  published  a  notice  of  their 
90-day  finding  on  January  20,  1994  (50 
FR  3067).  stating  that  the  petition 
presented  substantial  information 
indicating  that  the  requested  action  may 
be  warranted.  A  biological  review  team 
conducted  a  statiis  review  and  prepared 
a  draft  report  entiUed  "Status  Rsview 
for  Anadromous  Atiantic  Salmon  in  the 
United  States,  January  1995"  (Status 
Review)  (FWS  and  NMFS  1995).  On 
March  17, 1995.  the  Services  published 
a  notice  of  their  12-month  finding  (60 
FR  14410)  stating  that  available 
biological  evidence  indicated  that  the 
species  described  in  the  petition  did  not 
meet  the  definition  of  a  "species"  imder 
the  Act.  Consequentiy,  the  Services 
concluded  that  the  petitioned  action  to 
list  Atlantic  salmon  throughout  its 
historical  range  within  the  United  States 
was  not  warranted.  However,  the 
Services  did  find  that  sufficient 
information  was  available  to  support  a 
listing  action  for  a  DPS  comprised  of 
seven  river  populations  of  Atlantic 
salmon  in  Maine  (the  seven  riven  DPS) 
and  stated  that  preparation  of  a 
proposed  rule  to  list  this  DPS  had 
b^m. 

On  September  29, 1995,  the  Services 
published  a  proposed  ride  to  list  the 
seven  rivers  DPS  of  Atlantic  salmon  as 
threatened  (60  FR  50530)  (hereafter 
referred  to  as  "the  proposed  rule"). 
PiiTsuant  to  section  4(d)  of  the  Act.  the 
proposed  rule  (60  FR  50530)  o£fered  the 
State  of  Maine  an  opportunity  to 
develop  a  Conservation  Plan  to  retain 
the  lead  for  the  species'  recovery.  The 
Services  reopened  their  comment  period 
on  the  proposed  rule  (60  FR  50530)  on 
August  27,  1996  (61  FR  44032),  to 
announce  three  public  hearings  which 
were  held  in  Maine  in  September  of  that 
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3rear.  The  State  prepared  and  circiiiated 
a  draft  Conservation  Plan  and  sought 
public  input  at  hearings  also  held  in 
September  1996.  The  State  submitted 
the  final  Conservation  Plan  to  the 
Services  on  March  5,  1997,  and  made  it 
available  for  public  comment.  The 
Services  again  reopened  their  comment 
period  on  May  23,  1997  (62  FR  28413), 
to  invite  comments  on  the  Conservation 
Plan  and  on  other  information  that  had 
become  available  after  the  publication  of 
the  proposed  rule  (60  FR  50530). 

Consideratioii  aa  a  "Species"  Under  tlw 
Act 

The  term  "species"  is  defined  by 
section  3(15)  of  the  Act  as  including 
"any  subspecies  of  fish  or  wildlife  or 
plants,  and  any  distinct  population 
segment  of  any  species  of  vertebrate  fish 
or  wildlife  that  interbreeds  when 
mature."  hi  the  proposed  rule  (60  FR 
50530).  the  Services  stated  that  Atlantic 
salmon  populations  in  the  Sheepscot, 
Ducktrap,  Narraguagus,  Pleasant, 
Machias,  East  Machias  and  Dennys 
rivers  (the  seven  rivers)  comprised  one 
DPS  (the  seven  rivers  OPS).  Also  in  the 
pro(>osed  rule  (60  FR  50530),  Atlantic 
salmon  populations  in  the  Kennebec 
River,  Penobscot  River,  St.  Croix  River, 
and  Tunk  Stream  were  designated  as 
category  2  candidate  species  by  the  FWS 
and  as  candidate  species  by  NMFS  until 
investigations  Into  the  presence  and 
persistence  of  native  Atlantic  salmon 
populations  within  these  rivers  coidd  be 
conducted. 

On  February  7, 1996,  the  Services 
published  a  national  policy  (the 
Services'  DPS  policy)  (61  FR  4722)  to 
clarify  their  interpretation  of  the  phrase 
"distinct  population  segment  of  any 
species  of  vertebrate  fish  or  wildlife"  for 
the  purposes  of  listing,  delisting,  and 
reclassifying  species  under  the  Act.  The 
policy  identified  the  following  three 
elements  to  be  considered  in  deciding 
whether  to  list  a  possible  OPS  as 
endangered  or  threatened  under  Act: 
The  discreteness  of  the  population 
segment  in  relation  to  the  remainder  of 
the  species  or  subspecies  to  which  it 
belongs;  the  significance  of  the 
population  segment  to  the  species  or 
subspecies  to  which  it  belongs;  and  the 
conservation  status  of  the  population 
segment  in  relation  to  the  Act's 
standards  for  listing. 

Di$cnteness  of  the  Population  Segment 

According  to  the  Services'  OPS 
policy,  a  population  segment  may  be 
considered  discrete  if  it  satisfies  either 
one  of  the  following  conditions:  it  is 
markedly  separated  from  other 
populations  of  the  same  taxon  as  a 
consequence  of  physical,  physiological. 


ecological,  or  behavioral  hctors;  or  it  is 
delimited  by  international  governmental 
boundaries  across  which  there  is  a 
significant  difierence  in  control  of 
exploitation,  management  of  habitat,  or 
conservation  status.  Mitochondrial  DNA 
and  microsatellite  DNA  data  obtained 
through  an  ongoing  peer-reviewed 
genetic  study  by  the  U.S.  Geological 
Survey — Biological  Resources  Division 
(USGS-BRO)  demonstrate  that  North 
American  Atlantic  salmon  stocks  are 
reproductively  isolated  and  genetically 
distinct  from  European  stocks  (King,  et 
al.  1997).  Difierences  within  the  North 
American  complex  are  less  clear,  but 
due  to  differences  in  management  and 
conservation  programs  between  the 
United  States  and  Canada,  U.S.  Atlantic 
salmon  populations  are  considered  to  be 
discrete  for  the  purposes  of  the  Act 
Management  and  conservation  programs 
in  the  United  States  and  Canada  have 
similar  goals,  but  difierences  in 
legislation  and  policy  support  the  use  of 
the  United  States/Canada  intamational 
boundary  as  a  measure  of  discreteness. 

Significance  of  the  Population  Segment 

The  Services'  DPS  policy  states  that 
the  consideration  of  the  significance  of 
the  population  segment  to  the  taxon  to 
which  it  belongs  may  include,  but  is  not 
limited  to.  the  following:  Persistence  of 
the  discrete  populadon  in  an  ecological 
setting  unusual  or  unique  for  the  taxon; 
evidence  that  the  loss  of  the  discrete 
population  segment  would  result  in  a 
si^ficant  gap  in  the  range  of  a  taxon; 
evidence  that  the  discrete  population 
segment  represents  the  only  surviving 
natural  occurrence  of  a  taxon  that  may 
be  more  abundant  elsewhere;  or 
evidence  that  the  discrate  popuiation 
segment  diffen  markedly  from  other 
populations  of  the  species  in  its  genetic 
characteristics. 

A  critical  factor  in  detennining  the 
significance  of  river  populations  of 
Atlantic  salmon  is  the  penistence  of  a 
substantial  component  of  native  stock 
reproduction.  Results  of  the  USGS-BRO 
genetics  study  (King,  et  al.  1997) 
provide  a  range-widiB  survey  of 
mjtochoodrisl  and  nuclear  DNA 
variation  in  Atlantic  salmon.  Composite 
mitochondrial  DNA  haplotypes  revealed 
a  strong  discontinuify  between  North 
American  and  European  salmon.  Gene 
flow  estimates  for  both  mitochondrial 
and  nuclear  DNA  at  the  inter- 
continental scale  were  less  than  one 
migrant  per  generation,  strongly 
indicating  a  major  discontinuify 
between  North  American  and  European 
populations.  Pair-wise  comparisons  of 
microsatellite  genotypes  revealed 
evidence  of  some  significant  population 
subdivisions  described  by  the 


researchers  as  worthy  of  management 
consideration.  This  is  consistent  with 
the  Services'  recommendation  in  the 
proposed  rule  (60  FR  50530)  that 
Atlantic  salmon  populations  should  be 
managed  on  a  river-by-river  basis. 

The  DPS  proposed  for  listing  by  the 
Services  consisted  of  those  seven  river 
populations  in  Maine  for  which  the 
greatest  evidence  of  the  persistence  of 
historical,  river-specific  characteristics 
having  evolutionary  significance  could 
be  found.  The  results  of  the  USGS-BRO 
genetics  study  (King,  et  al.  1997) 
together  with  phenotypic  traits,  life 
history  and  habitat  characteristics 
suggest  that  the  seven  rivers  DPS  could 
be  expanded  in  the  futxue.  Because  the 
possibilify  exists  that  additional 
populations  could  be  added  to  the  seven 
riven  DPS  in  the  future,  and  for 
purposes  of  hiture  conservation 
activities,  the  Services  are  renaming  the 
seven  riven  DPS  the  Gulf  of  Maine  DPS. 
Other  AUantic  salmon  populations  will 
be  added  to  the  Gulf  of  Maine  DPS  if 
they  are  found  to  be  naturally 
reproducing  and  to  have  historical, 
river-specific  characteristics.  The  area 
within  which  populations  meeting  these 
criteria  for  addition  to  the  DPS  would 
most  likely  be  found  is  bom  the 
Kennebec  River  north  to,  but  not 
including,  the  St.  Croix  River. 

The  Services  believe  that  the  Atlantic 
salmon  populations  in  Togus  Stream,  a 
tributary  to  the  Kennebec  River,  and 
Cove  Brook,  a  tributary  to  the  Penobscot 
River,  may  warrant  inclusion  in  the  Gulf 
of  Maine  DPS.  Fvuther  investigation  of 
these  and  other  extant  river  populations 
from  the  Kennebec  River  north  to,  but 
not  including,  the  St  Croix  River  will 
continue  in  order  to  determine  if  they 
meet  the  criteria  for  inclusion  in  the 
OPS.  Populations  that  resulted  primarily 
from  colonization  by  fish 
unintentionally  released  or  by  fish 
which  escaped  from  commercial 
aquacultiue  operations  will  noi  be 
included  in  the  Gulf  of  Maine  OPS; 
populations  that  resulted  from  private 
or  public  hatchery  stockings  where  the 
broodstock  did  not  originate  from 
populations  within  the  range  of  the  Gulf 
of  Maine  OPS  also  will  not  be  included. 


Sommary  of  Commenta  and  Reqmi 

The  Services  held  three  public 
hearings  in  Maine  in  September  1996  to 
solicit  comments  on  the  proposed 
listing  determination  for  the  seven 
riven  OPS  of  Atlantic  Salmon.  Over  150 
individuals  attended  the  hearings,  and 
the  Services  received  additional  written 
comments  on  the  proposed  rule  (60  FR 
50530)  from  the  State.  Federal,  and  local 
government  agencies.  Indian  tribes,  non- 
governmental organizations,  the 
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scientific  communify.  and  other 
individuals.  In  accordance  with  policy 
published  on  )uly  1. 1994  (59  FR 
34270),  the  Services  requested  scientific 
peer  review  of  the  proposed  rule  (60  FR 
50530)  and  draft  Status  Review  and 
received  comments  from  15  reviewera. 
In  addition,  on  March  25, 1997,  the 
Services  sent  available  genetics 
information  to  23  individuals  for 
scientific  peer  review  and  received 
comments  frt>m  15  reviewers.  The 
comment  period  on  the  proposed  rule 
(60  FR  50530)  was  reopened  in  May 
1997  to  allow  public  review  and 
conunent  on  additional  information, 
including  the  Conservation  Plan,  that 
had  become  available  since  the 
publication  of  the  proposed  rule  (60  FR 
50530).  Following  is  a  summary  of  the 
major  issues  identified  in  public 
comments  and  the  Services'  responses 
to  those  issues. 

Issue  1:  Accuracy  and  Sufficiency  of 
Scientific  Data 

Comment:  A  few  individuals  stated 
that  the  biological  data  used  was  flawed 
and  that,  in  fact,  the  salmon  population 
is  sufficientiy  large  and  growing.  Other 
commenten  stated  that  the  stocks  are 
declining  and  cited  habitat  degradation 
as  a  potential  cause.  The  primary  area 
of  disagreement  concerning  the 
availabilify  and  assessment  of  data 
surrounded  the  issue  of  delineation  of 
the  DPS  and,  in  particular,  the  role  of 
genetic  information  in  maiung  that 
determination. 

Response:  The  Act  requires  that 
listing  determinations  be  made  on  the 
basis  of  a  popidation's  status  which  is 
determined  by  utilizing  the  best 
available  scientific  and  commercial 
data,  with  consideration  being  given  to 
State  and  foreign  efforts  to  protect  such 
species.  Data  on  species  distribution 
and  abxmdance  is  provided  each  year  by 
the  U.S.  Atiantic  Sialmon  Assessment 
Conunittee  (USASAC),  and  additional 
information  specific  to  the  seven 
wateraheds  is  provided  in  field  activify 
reports  prepared  )ointiy  by  the  FWS  and 
die  Maine  Atiantic  Salmon  Authority 
(ASA).  To  specifically  address  concerns 
raised  over  the  delineation  of  the  OPS 
and  the  role  of  genetic  information  in 
that  determination,  the  Services  sent  out 
the  genetics  section  of  the  draft  Status 
Review  and  a  State-prepared  genetics 
report  (Maine  Atiantic  Salmon  Task 
Force  1996)  for  an  additional  peer 
review.  Many  of  these  reviewen  stated 
a  desire  for  additional  information; 
however,  many  supported  the  Services' 
proposal  given  the  existing  information. 
Many  reviewera  acknowledged  that  the 
USGS-BRO  genetics  report  (King,  et  al. 
1997)  contains  the  most  comprehensive 


analysis  ever  conducted  of  U.S.  Atlantic 
salmon  populations.  Some  reviewera 
posed  questions  regarding  the  sampling 
and  collection  me^odology  and  the 
statistical  analysis  of  the  results.  These 
comments  have  been  provided  to  the 
authon  of  the  report  to  be  addressed 
during  preparation  of  the  final  report 
The  Services  believe  that,  due  to  the 
nature  of  these  comments,  the  results  of 
the  study  will  not  be  changed  in  a  way 
which  would  affect  the  decision  to 
withdraw  the  proposed  rule  (60  FR 
50530). 

Detailed  assessments  have  been 
conducted  in  the  Narraguagus  Rivw  to 
dociunent  the  extent  to  which  Atlantic 
salmon  mortalify  in  the  freshwater 
phase  of  the  salmon's  life  cycle  may  be 
responsible  for  the  declines  in  adult 
abundance  firet  observed  in  the  mid- 
1980's  (FWS  and  NMFS  1995).  One  of 
the  specific  objectives  of  this  research 
was  to  determine  the  abundance  and  age 
structure  of  the  adult  and  juvenile 
Atlantic  salmon  populations.  This  study 
concluded  that  rearing  habitats  in  the 
Narraguagus  River,  although  not 
pristine,  are  in  good  condition  and 
capable  of  supporting  robust  juvenile 
salmon  populations.  Macroinvertebrate 
population  data  also  suggest  that 
freshwater  habitats  are  in  good 
condition,  with  diveraify  and 
abundance  indices  similar  to  those 
obtained  20  yean  earlier  (FWS  and 
NMFS  1995).  Water  chemistry  data 
indicate  that  the  mainstem  Narraguagus 
River  has  adequate  water  qualify  to 
support  juveniles,  and  contaminant 
sampling  data  suggest  that  most 
chemicals  used  in  blueberry  culture  and 
forestry  are  not  detected  in  the  fish  or 
watera  of  the  Narraguagus  River  (ASA 
1997). 

In  1992,  native  Atlantic  salmon  parr 
(yoimg  salmon  in  freshwater)  were 
collected  from  the  Dennys,  Machias  and 
Narraguagus  rivera  to  be  raised  to 
maturify  and  used  as  broodstock.  Adults 
that  were  produced  by  this  program 
were  released  back  into  their  riv«s  of 
origin  in  June  and  October  1996.  Redd 
(spawning  bed)  counts  on  all  three 
riven  indicated  a  surplus  of  redds 
relative  to  known  returning  sea  run 
adults  suggesting  that  reconditioned 
hatchery  broodstock  spawned 
successfully. 

/issue  2:  Delineation  of  the  Seven  Rivers 
DPS 

Comment:  Some  commenten 
expressed  the  opinion  that  all  Atiantic 
salmon  in  New  England  are  artificial 
and  have  been  affected  so  greatiy  by 
hatchery  practices  that  no  aboriginal 
Atlantic  salmon  remain.  They  stated 
that  these  populations  did  not  qualify 


for  consideration  for  protection  under 
the  Act  due  to  this  mixed  heritage. 
Some  commenters  stated  that  the 
Services  were  abusing  their  authority 
under  the  Act  by  making  such  a 
proposal.  Other  commenten  stated  that 
protection  under  the  Act  should  be 
considered  for  all  stocks  in  rivera  that 
historically  contained  Atlantic  salmon. 
Response:  The  Services'  DPS  policy 
(61  FR  4722)  and  its  application  to 
Atiantic  salmon  is  explained  in  the 
section  of  this  notice  entitied 
"Consideration  as  a  'Species'  Under  the  '*' 
Act"  The  Services  note  that,  in  addition 
to  the  information  presented  in  that 
section,  the  results  of  the  recendy 
completed  USGS-BRO  genetics  study 
(King,  et  al.  1997)  do  not  support  the 
claim  that  Atlantic  salmon  have  been 
homogenized  by  migration,  stocking 
and/or  aquaculture  operations.  Anuysis 
of  the  most  current  information  on 
genetics,  life  history  and  stock 
assessment  provides  very  strong 
evidence  that  the  North  American 
Atiantic  salmon  |x>pulation  is  discrete 
and  significant. 

Issue  3:  Appropriateness  of  Listing  at 
This  Time 

Comment:  Some  commenten  urged 
the  Services  to  delay  the  decision 
whether  to  list  in  order  to  allow  more 
time  for  the  river-specific  rearing 
program  to  work,  and  some  suggested 
that  more  time  should  be  allowed  for 
the  Conservation  Plan  to  be 
implemented.  Othere  recommended  that 
the  Services  immediately  list  Atiantic 
salmon  and  designate  critical  habitat 

Response:  The  Act  requires  the 
Services  to  make  listing  determinations 
based  on  the  biological  status  of  the 
species  and  consideration  of  State  and 
international  efforts  being  made  to 
protect  it  Although  adult  returns  to  the 
seven  riven  remain  low  and  average 
less  than  10  percent  of  the  escapement 
goal  (the  number  of  adult  returns 
sufficient  to  fully  seed  the  habitat), 
collection  of  fish  and  the  subsequent 
stocking  of  their  progeny,  as  explained 
in  the  proposed  mle  (60  FR  50530),  has 
resultCKi  in  substantially  higher  juvenile 
counts.  Also,  projections  of  marine 
survival  have  improved  steadily  since 
1994  (International  Council  for 
Exploration  of  the  Seas  (ICES)  1997).  In 
addition,  as  explained  in  detail  in  the 
section  of  this  notice  entitied  "Efforts  to 
Protect  Maine  Atlantic  Salmon,"  the 
Services  have  determined  that 
protection  efforts  have  substantially 
reduced  the  level  of  threat  to  the  I^S. 
Consequentiy,  the  Services  have 
concluded  that  the  OPS  is  not  likely  to 
become  endangered  within  the 
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foreseeable  future  and  that,  therefore, 
listing  U  not  )ustified  at  this  time. 

ttMuo  4:  Adequacy  of  Existing 
Conaervation  Measure*  and  Regulatory 
Mechanisms 

Comment:  Many  commentan 
expressed  the  opinion  that  existing 
regulations  were  more  than  adequate  to 
provide  protection  to  Atlantic  salmon. 
Some  asserted  that  the  factor  most 
responsible  for  the  species'  decline  was 
marine  survival  and  suggested  that, 
since  this  was  not  a  controllable  factor, 
nothing  was  to  be  gained  by  listing  the 
species.  Other  commenters  expressed 
concern  about  the  State  of  Maine 
acquiring  management  authority  stating 
that  Maine  had  a  history  of  ineffective 
management  of  Atlantic  salmon.  They 
argued  for  increased  Federal 
involvement  through  a  listing  action. 

Response:  The  Services  agree  that 
there  are  a  number  of  existing 
conservation  measures  and  r^ulatory 
mechanisms  in  place  to  protect  Atlantic 
salmon.  Those  conservation  measures 
and  regulatory  mechanisms  are 
disciissed  in  more  detail  in  the 
"Summary  of  Factors  ACfocting  the 
Species"  and  the  "Efforts  to  Protect 
Maine  Atlantic  Salmon"  sections  of  this 
notica.  It  is  important  to  note  that  the 
Services  have  twen.  and  will  continue  to 
be,  closely  involved  in  the  management 
of  Atlantic  salmon  in  Maine,  as  well  as 
throughout  the  rest  of  New  England. 
The  Services  do  not  agree  that  Maine 
has  a  history  of  ineffective  management 
of  Atlantic  salmon.  The  Status  Review 
does  state  that  the  recreational  harvest 
of  the  1970's  was  likely  too  high  but 
that,  subsequently,  restrictions  were 
placed  on  the  fishery,  and  currently 
only  catch  and  release  fishing  is 
permitted.  The  Services  also  reviewed 
past  management  measures  to  determine 
their  role,  if  any,  in  the  species'  decline. 
Current  management  measures  %vere 
reviewed  for  their  ability  to  protect  and 
assist  with  the  recovery  of  Atlantic 
salmon  populations.  The  Services  have 
determined  that  existing  State 
regulations  and  management  measures, 
together  with  additional  efforts  outlined 
in  the  Conservation  Plan,  sufficiently 
protect  the  species  during  the  portion  of 
its  life  cycle  spent  in  Maine  waters  and 
will  fecilitate  its  continued 
improvement. 

Itaue  5;  Economic  Ramifications  of 
lining  Atlantic  Salmon  as  Endangered 

Comment:  Many  individuals  stated 
that  listing  would  add  more  government 
regulations  that  would  cripple  local 
economies.  Concerns  were  raised  over 
potential  ramifications  to  forestry, 
aquaculture  and  agriculture.  Other 


commenters  cited  economic  benefits  of 
•uoaaaafcil  salmon  restoration. 

llaipafiaB:  The  Act  does  not  allow  the 
Services  to  consider  economics  in 
making  listing  determinations.  The  Act 
doaa  require  Federal  agencies  to  consult 
with  the  Services  on  any  action  they 
undertake,  fund  or  authorixe  which  may 
affect  a  proposed  or  listed  species.  In 
the  majority  of  cases,  these 
consultations  do  not  slow  or  halt  pfo)act 
planning  and  construction.  The  Services 
agree  that  there  are  many  benefits, 
including  economic  benefits,  to  Atlantic 
salmon  restoration. 

Issue  6:  Effects  of  Agriculture  on 
Atlantic  Salmon 

Comment:  Commentan  provided  a 
broad  range  of  views  regarding  the 
relationship  between  agricultural 
practices  and  Atlantic  salmon.  Some 
stated  that  agricultural  practices  do  not 
threaten  Atlantic  salmon.  Some  of  the 
same  commenters  expressed  concern 
that  listing  Atlantic  salmon  would  have 
negative  effects  on  agriculture.  Finally, 
a  few  commenters  stated  that  erosion, 
pesticide  run-off,  and  water  withdrawal 
aasociated  with  agriculture  are 
contributing  to  the  decline  of  the 
species. 

Response:  The  Services  examined  the 
potential  impact  of  agricultural 
practices  on  Atlantic  salmon  in  the  draft 
Status  Review  and  concluded  that 
ciuient  agricultural  practicaa  do  not 
poae  a  major  threat  to  Atlantic  salmon. 
In  response  to  the  proposed  rule  (60  FH 
50530),  the  Governor  of  Maine  formed  a 
Task  Force  to  address  the  decline  of 
Atlantic  salmon  in  the  State.  The 
Agriculture  Working  Croup  of  the  Task 
Force  conducted  an  in-depth  analysis  of 
the  relationship  between  agricultural 
practices  and  Atlantic  salmon 
protection  and  recovery.  This  group 
identified  a  number  of  potential  threats 
including  water  use,  non- point  source 
pollution  and  peat  mining.  The  group 
also  cited  the  increased  interest  in 
cranberry  cultivation  in  the  seven 
watersheds  as  a  potential  threat  The 
sections  of  this  notice  entitled 
"Summary  of  Facton  Affecting  the 
Species"  and  "Efforts  To  Protect  Maine 
Atlantic  Salmon"  discuss  ongoing  and 
proposed  actions  to  address  threats  bom 
agriculture. 

/issue  7:  Effects  of  Recreational  Fishing 
on  Atlantic  Salmon 

Comment:  Many  commenters  stated 
that  recreational  fishing  does  not 
threaten  Atlantic  salmon  populations 
and  some  suggested  that,  if  a  listing 
resulted  in  the  termination  of  a 
recreational  fishery,  the  support  of 


anglers  for  salmon  recovery  would  be 
lost. 

Response:  In  the  proposed  rule  (60  FR 
50530),  the  Services  stated  that  multi- 
sea-winter  fish  (fish  which  have  spent 
two  or  more  winters  at  sea)  could  incur 
some  mortality  from  catch  and  release 
fishing  and  that  parr  could  be 
vulnerable  to  incidental  hooking 
mortality  or  illegal  harvest  by  trout 
anglers.  The  Services  also  expressed 
some  concern  over  the  potential  for 
poaching.  In  the  past  the  recreational 
narveat  of  Atlantic  salmon  had  the 
potential  to  negatively  impact  species 
abundance,  however,  there  is  no  legal 
harvest  in  Maine  at  this  time.  In  the 
Conservation  Plan,  the  State  of  Maine 
has  imposed  further  restrictions  on  the 
catch  and  release  fishery  for  AUantic 
salmon  to  reduce  or  eliminate  the 
potential  for  adverse  impacts  to  salmon 
by  restricting  the  season,  aree  and  gear 
to  be  used.  In  addition,  the  State  has 
imposed  restrictions  on  recreational 
trout  fishing  to  address  concerns  ovec 
impacts  from  incidental  catch.  To 
improve  compliance  with  these  new 
regulations,  the  State  has  added  two 
seasonal  wardens  and  has 
recommended  increased  fines  for 
violattons. 

During  their  review  of  the 
Conservation  Plan,  the  Services 
requested  that  the  State  further  define 
biological  parameters  for  the  catch  and 
release  fishery  by  identifying  conditions 
under  which  a  river  may  be  closed  and 
by  describing  monitoring  or  assessment 
efforts.  The  State  has  subsequently 
informed  the  Services  that  the  Maine 
Technical  Advisory  Committee  (TAC)  is 
being  requested  to  recommend  to  the 
ASA  the  appropriateness  of  catch  and 
release  fishing  on  each  river.  The  ASA 
will  then  take  this  recommendation 
through  a  public  hearing  process  and 
ptomulgate  regulations.  The  TAC  was 
advised  to  consider  the  following 
factors:  Parr  densities  at  index  sites;  sea 
temperature  index  developed  for  the 
North  American  Salmon  Conservation 
Organization  (NASCO);  returns  of  adults 
or  redd  counts;  availability  of  hatchery 
fry;  and  incidental  mortality  related  to 
catch  and  release.  The  State  has 
informed  the  Services  that  estimates  of 
actual  returns  (nimibera  of  adult  salmon 
returning  to  their  rivers  of  origin)  would 
be  compared  to  miniminn  biolo^cally 
acceptable  limits  of  spawners  (spawning 
adult  salmon)  to  determine  the 
feasibility  of  catch  and  release  for  any 
given  season.  The  Services  are  satisfied 
with  this  proposed  plan  of  action  and  as 
memben  of  the  TAC  will  have  an  active 
role  in  the  development  of  specific 
criteria. 
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Issue  8:  Effects  of  Aquaculture  on  Wild 
Atlantic  Salmon 

Comment:  There  was  a  wide  range  of 
opinions  expressed  concwning  the 
efiiects  of  aquaculture  on  wild  Atlantic 
salmon  populations.  Some  commenters 
felt  that  aquaculture  has  negative 
impacts,  whereas  others  stated  that 
aquaculture  does  not  threaten  wild 
salmon  populations  and  could  in  feet 
aid  restoration  or  rehabilitation  of  wild 
populations  through  breeding  and 
stocking  programs.  Finally,  some 
commenters  expressed  concern  that 
listing  would  have  negative  impacts  on 
the  aquaculture  industry. 

Response:  Through  the  Aquacultiue 
Working  Group  of  the  Task  Force,  the 
Services  and  the  aquaculture  industry 
have  identified  industry  practices  that 
could  impact  wild  populations. 
Strategies  to  mitigate  or  eliminate  these 
potential  impacts  have  been  identified 
and  are  being  implemented.  The  Maine 
Aquaculture  Association  is  working 
with  the  University  of  Maine  and 
representatives  of  the  industry  to 
develop  a  biosecurity  code  that  will 
incorporate  both  a  loss  control  code  of 
practice  and  a  fish  health  code.  These 
codes  will  reduce  the  potential  for 
genetic  and  health  impacts  to  wild 
stocks.  The  Services  will  continue  to 
monitor  the  development  and 
implementation  of  these  codes. 

The  aquaculture  industry  is 
conducthig  further  investigations  into 
maridng  of  cultured  stock  and  is 
experimenting  with  the  commercial 
culture  of  sterile  triploids.  The 
aquaculture  indust^,  in  an  effort  to 
actively  participate  in  salmon  recovery, 
has  accepted  river-specific  eggs  for  2 
years  and  is  raising  thosereggs  to  smolts 
(sub-adults)  and/or  adults  to  be  released 
back  into  their  rivers  of  origin.  The  FWS 
has  secured  funds  to  construct  weirs  on 
three  rivers  that  will  aid  in  both  wild 
stock  management  efforts  and  in  culling 
aquaculture  escapees. 

Issue  9:  Effects  of  Forestry  on  Atlantic 
Salmon 

Comment:  Comments  on  forestry 
ranged  from  identifying  forestry  as 
having  a  negative  impact  on  salmon 
recovery  to  stating  that  there  is  no 
proven  link  between  forestry  and  the 
decline  of  salmon.  Those  who  stated 
that  forestry  negativefy  impacts  Atlantic 
salmon  cited  non-point  source  pollution 
and  habitat  degradation.  Concerns  were 
also  raised  over  the  potential  economic 
ramifications  of  listing  to  the  forestry 
industry. 

Response:  In  the  draft  Status  Review 
and  the  proposed  rule  (60  FR  50530). 
the  Services  cited  forestry  as  a 


predominant  land  use  in  the  central  and 
northern  coastal  Maine  watenheds.  The 
Services  concluded  that  while  past 
forestry  practices  may  have  adversely 
affected  salmon  and  their  habitat,  the 
regulatory  mechanisms  currentiy  in 
place  are  sufficient  to  ensure  that 
ongoing  practices  do  not  pose  a  major 
threat  to  the  species.  The  Conservation 
Plan  identifies  potential  impacts  from 
forestry  to  include  non-point  source 
pollution,  alteration  of  stream 
temperatures  and  hydrology,  direct 
disturbance  to  habitat,  and  blockage  of 
fish  passage  by  deposition  of  woody 
debris.  The  Conservation  Plan  outlines 
a  ntunber  of  existing  protective 
measures  which  address  potential 
threats  from  forestry.  These  measures 
are  discussed  in  detail  in  the  section  of 
this  notice  entiUed  "Efforts  to  Protect 
Maine  Atlantic  Salmon." 

Issue  10:  Effects  of  Hydroelectric- 
Operations  on  Atlantic  Salmon 

Comment:  Many  commenters  stated 
that  dams  have  played  a  major  role  in 
the  reduction  in  range  of  Atlantic 
salmon  and  in  the  depressed  levels  of 
remaining  populations.  Others  stated 
that  dams  are  not  responsible  for  the 
decline  of  salmon.  Finally,  a  few 
expressed  concern  over  the  potential 
negative  effiects  of  a  listing  on  the 
hydroelectric  industry. 

Response:  In  the  draft  Status  Review 
and  the  proposed  rule  (60  FR  50530), 
the  Services  stated  that  the  construction 
of  dams  was  a  major  cause  for  the 
decline  of  U.S.  Atlantic  salmon.  The 
rivers  included  in  the  seven  rivers  DPS 
do  not  have  hydroelectric  dams  on  them 
and,  therefore,  listing  would  not  have 
impacted  the  hydroelectric  industry. 

Issue  1 1 :  Effects  of  Marine  Survival  on 
the  Decline  of  Atlantic  Salmon 

Conunent:  A  few  commenters  stated 
that  natural  fluctuations  in  the  marine 
environment  are  responsible  for  the 
decline  of  salmon  and  that,  because 
these  fluctuations  could  not  be  afiiected 
by  listing,  listing  is  not  necessary. 

Response:  As  required  by  the  Act.  the 
determination  as  to  whether  a  listing 
action  is  appropriate  is  based  on  the 
biological  status  of  the  species  and 
consideration  of  State  and  international 
efforts  to  protect  it.  The  Services 
considered  all  threats  to  the  species 
including  natural  fluctuations  in  the 
marine  environment  in  determining  to 
propose  the  seven  rivers  DPS  of  Atiantic 
salmon  as  threatened  and  in  deciding  to 
withdraw  the  proposal. 

Issue  12:  Genetics  Information 

Conwnent:  The  Service  received 
comments  from  15  individuals  who 


conducted  a  scientific  peer  review  of  the 
genetics  information.  Most  reviewacs 
agreed  it  was  difficult  with  the 
informati(Mi  available  at  that  time  to 
draw  any  conclusion  regarding  the 
correct  delineation  of  a  DPS.  One 
reviewer  stated  that  the  metapopidatiaii 
paradigm  was  more  relevant  than  the 
stock  concept  as  it  emphasizes  the  intei^ 
connections  between  population  units 
within  metapopulations  and  the  multi- 
layered  natiire  of  the  relationships 
among  them  (the  metapopulation 
theory,  in  part,  proposes  that  the  loss  of 
the  species  ai  one  site  can  be 
compensated  through  reoccupation  of 
the  site  from  adjacent  sites).  In  contrast, 
another  reviewer  pointed  out,  as 
evidence  against  the  metapopulation 
theory,  that  populations  tend  to  stay 
extirpated.  In  general,  many  reviewers 
desired  more  information,  but  most 
stated  that  if  "a  substantial  componmt 
of  native  genetic  variation  persists  in  the 
populations  of  the  named  riven,  they 
are  presumably  the  last  reservoin  of 
these  genes,  and  hence  deserving  of  the 
strongest  possible  protection."  An 
additional  reviewer  agreed  that  there  is 
no  "pure"  native  race  of  Atlantic 
salmon  remaining  but  the  renmant  of 
mixed  populations  that  does  exist  is  all 
that  is  left  of  the  original  diveraify  of 
New  England  salmon. 

There  was  general  agreement  among 
reviewera  that  rivers  south  of  Maine  are 
not  appropriate  for  listing  because  the 
^original  populations  were  extirpated, 
and  ctirrent  populations  represent 
introductions  of  non-native  stocks  of 
mixed  origin.  One  reviewer  questioned 
the  logic  of  excluding  the  Kennebec, 
Penol»cot  and  St.  Croix  riven  from  the 
DPS.  This  reviewer  believed  that,  due  to 
their  size,  these  three  riven  might 
become  the  last  source  of  broodstock  for 
stocking  the  seven  riven  in  the  event 
the  Atluitic  salmon  populations  in  the 
seven  riven  DPS  became  extinct 
Another  reviewer  argued  that  the 
populations  in  the  Kennebec, 
Penobscot,  and  St  Croix  riven  and 
Tunk  Stream,  which  were  designated  as 
candidates  by  the  Services  in  the 
proposed  rule  (60  FR  50530).  should  be 
included  in  the  seven  riven  DPS.  Some 
felt  that  the  differences  between  U.S. 
and  Canadian  populations  were 
oventated  or  exaggerated. 

Some  comments  specifically 
addressed  the  question  of  "significance" 
and  one  reviewer  stated  that  additional 
analyses  of  selectively  neutral  genetic 
variation  would  probably  not  be  helpful 
for  determining  how  to  conserve  and 
manage  any  adaptive  variation  that  may 
reside  in  the  riven  of  Maine.  Also, 
another  reviewer  stated  that  neutral 
marken  do  not  reveal  much  about 
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signiGcance.  One  reviewer  oRared  an 
operational  test  of  evolutionary  value 
and  suggested  that  if  a  climatic  warming 
trend  occurred,  the  Ducktrap  River 
might  be  an  appropriate  source  of 
broodstock  for  restocking  rivers  in  the 
central  part  of  the  present  species' 
distribution.  This  reviewer  soggested 
that,  putting  genetics  and  statistics 
aside,  if  it  is  likely  that  a  river 
population  would  be  singled  out  to  be 
used  in  the  future  as  a  source  for 
IMtocking  other  rivers,  then  it  should 
probably  be  preserved.  Many  reviewers 
emphasized  the  hct  that  Maine  Atlantic 
salmon  are  at  the  southern  extent  of  the 
species'  range.  One  reviewer  stated  the 
following:  "The  hct  is  that  some  salmon 
do  continue  to  return  to  Maine's  rivers 
in  spite  of  all  the  difficulties  put  in  their 
way.  Furthermore,  these  fish  hang  on 
near  the  southern  limits  of  the  species' 
global  range,  in  spite  of  the  extreme 
nature  of  tube  environment  and  the 
challenges  they  must  overcome."  These 
reviewers  believed  that  these  btctt 
supported  the  contendon  that  Maine 
Atlantic  salmon  constitute  a  hiohly 
selected  group  (or  DPS)  unique^  suited 
to  lifs  in  Maine's  rivers. 

Some  reviewers  believed  that  the 
effects  of  hatcheries  and  stocking  were 
adequately  addressed  in  the  dran  Status 
Review,  while  others  conunented  that 
more  detail  was  needed.  Most  reviewws 
agreed  that  past  extensive  stocking 
raised  concerns  but  was  not  cooduaive 
evidence  of  the  disruption  or  * 

replacement  of  locally  adapted  native 
straina.  Some  commenters  cited  the 
sug§eabon  in  the  State- prepared 
genetics  report's  (Mains  Atlantic 
Sahnon  Task  Force  1996)  that  the 
situation  writh  Atlantic  salmon  is 
analogous  to  that  writh  the  lower 
Coliunbia  River  coho  salmon  for  which 
both  DPS  status  and  Evolutionary 
Significant  Unit  (ESU)  sUtus  was 
rejected  due  to  the  efilscts  of  stock 
tranafars  and  hatchery  propagation.  One 
reviewer  stated  that  this  comparison 
was  not  appropriate  as  Coluinbia  River 
coho  lie  in  the  middle  of  the  spedea' 
range  surrounded  by  populations  that 
are  less  genetically  compromised.  Maine 
AUantic  salmon,  on  the  other  hand,  are 
at  the  edge  of  the  species'  range.  One 
reviewer  offered  his  view  that  if  a 
histcvical  BSU  can  be  identified  with 
reasonable  confidence  (as  if  the  case 
with  Maine  Atlantic  salmon)  there 
should  be  a  presiunption  that  it  still 
remains  unless  there  is  a  preponderance 
of  evidence  to  indicate  that  it  does  not 

Commenters  on  the  most  recent 
USGS-BRD  genetics  report  (King,  et  al. 
1997)  genanlly  were  impressed  with  the 
volume  of  data  contained  and  analysed. 
All  reviewers  agreed  that  the  results 


supported  earlier  studies  clearly 
demonstrating  a  statistically  significant 
genetic  difference  between  North 
American  and  European  populations  of 
AUantic  salmon.  There  was  no  such 
consensus  regarding  the  interpretation 
of  results  for  populations  within  North 
America.  Most  reviewers  agreed  that 
delineation  of  U.S.  and  Canadian 
populations  as  two  separate  DPS's  could 
not  be  justified  based  on  these  results; 
however,  they  pointed  out  that  sampling 
of  Canadian  populations  was  too  sparse 
to  conclude  that  they  were  part  of  the 
same  DPS. 

Retponse:  The  Services'  carefully 
reviewed  all  of  the  available  information 
concerning  to  the  genetics  of  AUantic 
salmon.  The  Services'  identified  the 
seven  rivers  DPS  as  a  "species"  under 
the  Act  in  accordance  «vith  the  Services' 
DPS  policy  (61  FR  4722).  The  Services' 
DPS  policy  and  its  application  to  the 
delineation  of  the  seven  rivers  DPS  (and 
the  Gulf  of  Maine  OPS)  are  described  in 
the  "Consideration  as  a  'Species'  Under 
the  Act"  section  of  this  notice. 

Isgue  13:  The  Conaermton  Phut 

Coaunenta:  Eleven  letters  of  comment 
were  received  on  the  Conservation  Plan. 
Seven  of  those  were  from  State  agencies 
and  industries  and  organizations 
operating  within  the  State  which  voiced 
enthusiasm  and  support  Cor  the 
Conservation  Plan  and  encouraged  the 
Services  to  accept  the  Conservation  Plan 
and  not  list  Atlsintic  salmon  under  the 
Act  The  State's  response  included  a  list 
of  ongoing  actions  under  the 
Conservation  Plan.  Some  concern  was 
raised  over  funding  for  impleoiantation 
of  the  Conservation  Plan  and  for  work 
on  riven  not  included  in  the  seven 
riven  DPS  originally  proposed  for 
listing.  In  additioa.  one  conunenter 
recommended  that  the  FWS  should 
closely  monitor  implementation  of  the 
Consatvation  Plan.  One  commenter, 
ofSsred  the  opinion  the!  the 
Conservation  Plan  lacks  accountability 
and  enforceability  ssid  is  not 
UolagicaUy  delnsible. 

Aesponse:  The  Services  have  worked 
closely  with  the  State  durij^  the 
development  of  the  Conservetion  Plan 
and  believe  that  a  very  critical  part  of 
the  Conservation  Plan  is  the  detailed 
implementation  schedtUe  and 
monitoring  plan  for  eech  river.  Each 
party's  abOity  to  meet  funding 
obligations  under  the  Conservation  Plan 
will  be  evaluated  annually  m  part  (rf  the 
review  proceas. 


efFi 


Aflhctiag  tke 


Section  4  of  the  Act  and  regulations 
promulgated  to  implement  the  listing 


provisions  of  the  Act  (50  CFR  part  424) 
set  forth  the  procedures  for  adding 
species  to  the  Federal  list.  Section  4 
requires  that  listing  determinations  be 
based  solely  on  the  best  scientific  and 
commercial  data  available,  without 
reference  to  possible  economic  or  other 
impacts  of  such  determinations.  A 
species  may  be  determined  to  be 
endangered  or  threatened  due  to  one  or 
more  of  the  five  factors  described  in 
section  4(a)(1)  of  the  Act.  The 
information  presented  here  primarily 
concerns  new  developments  since  the 
publication  of  the  proposed  rule  (60  FR 
50530)  and  indicates  the  ways  in  which 
implementation  of  the  Conservation 
Plan  is  further  reducing  threats  to  the 
DPS. 

A.  The  Preaent  or  Threatened 
Deatruction,  Modification,  or 
Curtailment  of  Its  HfAUat  or  Range 

Forestry 

One  of  the  predominant  land  uses  of 
central  and  northern  coastal  Maine 
watenheds  is  the  growing  and 
harvesting  of  forest  products.  Forest 
management  practices  can  cause 
numerous  short  and  long-term  negative 
impects  to  Atlantic  salnran  as  a  rwult  of 
increased  runoff,  decreeeed  shade  and 
incrseeed  water  temperatures, 
deposition  of  woody  debris  and  silt  into 
waterways,  and  the  uae  of  insecticides 
or  hsffaiddss.  fai  the  propoeed  rule  (M 
FR  50530).  the  Services  presented  their 
finding  that  while  histmical  forest 
prsctices  have  had  harmful  eflfects  on 
Atlantic  salmon  in  certain  watersheds, 
numarous  State  and  Federal  laws  now 
in  existence  prevent  significant  adverse 
impacts  to  Atlantic  salmon  and  other 
aouatic  species.  The  Coaservation  Plan 
ofien  further  protection  against 
potential  impact  to  Atlantic  salmcm 
from  fbreslrji  activities.  Ongoing  actioBs 
outlined  in  the  ConsenrMion  Plan 
include:  Fcxmation  of  Project  SHARE 
(Salmon  HaUut  and  River 
Enhancement)  addressing  poteatial 
threats  from  fbrestry  in  5  Downeast 
watersheds;  establishment  of  riparian 
managemesit  zones;  Champion 
Intematianal's  adoption  of  self-impoaed 
restrictive  managemaBt  standards  far 
timber  operatioas  near  streams  and 
riven;  providing  code  enforcement 
training  and  shoreline  technical 
assistance  to  help  munidpalitiss 
administer  shoreline  zoning  standards; 
promoting  best  management  practioea  in 
fbreets  within  the  State  throu^  Maine's 
non-point  source  pollution  management 
program;  and  finally,  formation  of 
several  river  coalitions  to  improve 
watershed  protection. 
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Agriculture 

Lowbush  blueberry  agriculture  is 
another  significant  land  use  in  eastern 
Maine  watersheds.  The  associated 
extraction  and  diversion  of  water  and 
application  of  herbicides,  fungicides, 
and  insecticides  could  adversely  afiiect 
Atlantic  salmon  and  their  habitat  In  the 
proposed  rule  (60  FR  50530),  the 
Services  concluded  that  current 
agricultural  practices  were  not 
considered  a  major  threat  to  AUantic 
salmon  due  to  protective  measures  in 
place.  Cranberry  prtxluction,  a  small  but 
rapidly  increasing  component  of 
Downeast  Maine  agriculture,  requires 
land  conversion,  a  large  supply  of  water, 
and  significant  use  of  pesticides. 
Significant  acreage  is  currenUy  being 
converted  to  cranberry  production. 

The  Conservation  Plan  identifies  the 
following  programs  and  management 
activities  currenUy  being  implemented 
to  reduce  impacts  to  AUantic  salmon 
bom  agricultural  practices:  Integrated 
crop  management  practices  and  best 
management  practices  for  blueberry  and 
cranberry  production  developed  by  the 
Maine  Cooperative  Extension  Service; 
the  State  management  plan  for 
pesticides  and  ground  water,  as  well  as 
a  more  specific  plan  to  protect 
groundwater  from  hexazinone;  and  the 
non-{>oint  source  pollution  and  coastal 
zone  management  programs  which 
include  best  management  practices  to 
protect  water  quality.  Additional 
activities  proposed  in  the  Conservation 
Plan  are  the  development  and 
implementation  of  total  water  use 
management  plans  for  each  watershed, 
the  development  of  a  non-point  source 
pollution  control  program  for  the 
Sheepscot  River,  and  the  identificaticm 
of  wetlands  with  functions  that 
maintain  the  integrity  of  salmon  habitat 

Peat  Mining 

Many  eastern  Maine  watersheds 
contain  deposits  of  peat.  Commercial 
peat  mining  has  the  potential  to 
adversely  affect  salmon  habitat  through 
the  release  of  peat  fibers,  arsenic,  and 
other  chemical  residue^  present  in  peat 
deposits.  There  are  no  known  current 
impacts  to  AUantic  salmon,  but  further 
study  is  recommended  to  determine 
possible  impacts,  if  any.  of  peat  mining 
on  Atlantic  salmon  and  their  habitat 
The  Conservation  Plan  identifies 
additional  actions  which  are  being  taken 
to  eliminate  potential  impacts  from  peat 
mining  including:  Improving  the  permit 
review  process;  increasing  standards  for 
erosion  control;  and  evaluating  possible 
threats  to  Atlantic  salmon  from  water 
quality  changes. 


Dams 

In  the  proposed  rule  (60  FR  50530), 
the  Services  cited  the  historical  impact 
of  dams  on  AUantic  salmon  but  stated 
that  there  were  no  hydroelectric  projects 
on  any  of  the  seven  riven  which 
constitute  the  range  of  the  seven  rivers 
DPS.  Portions  of  two  other  rivers,  the 
Kennebec  and  the  Penobscot,  are 
heavily  impacted  by  hydroelectric 
dams.  The  fact  that  naturally 
reproducing  populations  of  AUantic 
salmon  are  likely  restricted  to  tributaries 
below  the  lowermost  mainstem  dam  on 
each  of  these  riven  is  direcUy 
attributable  to  the  impact  of  these  dams. 
While  expansion  of  the  range  of  AUantic 
salmon  in  these  river  systems  may  be 
limited  at  present,  it  does  not  appear 
that  the  continued  peraistence  of  the 
lower  tributary  populations  is 
threatened  by  the  presence  of  dams  on 
the  mainstems  upstream  of  these  lower 
tributaries.  Beaver  (Castor  canadensis) 
dams  and  debris  dams,  which  have  been 
documented  on  many  of  the  rivers 
within  the  seven  riven  DPS,  are 
typically  partial,  temporary  obstmctions 
to  Atlantic  salmon  migration.  The 
Conservation  Plan  identifies  activities 
underway  to  address  this  threat  which 
include  breaching  problematic  beaver 
dams,  removing  debris  dams,  and 
expanding  the  beaver  trapping  seasoh  in 
certain  areas.  In  addition,  the 
Conservation  Plan  includes  a 
commitment  to  identify  and  rectify  fish 
passage  problems  at  the  Cooper's  Mills 
Dam  on  the  Sheepscot  River. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educatioital 
Purposes 

The  proposed  rule  (60  FR  50530) 

discussed  protective  measures  against 
any  potential  impact  from  a  commercial 
Atlantic  salmon  fishery  either 
domestically  or  internationally.  A  quota 
agreement  was  reached  in  1997  for  the 
West  Greenland  fishery,  and  Canada 
announced  the  continuation  of  the 
moratorium  in  Newfoundland  and 
further  restrictions  and  a  comprehensive 
management  plan  for  Labrador.  Reduced 
ocean  harvest  resulting  from  these 
actions  should  benefit  salmon  runs 
throughout  North  America  during  the 
next  several  yean.  The  Conservation 
Plan  does  not  atiempt  to  deal  with 
ocean  harvest,  as  that  is  beyond  the 
State's  jurisdiction. 

The  Conservation  Plan  notes  that 
there  is  no  legal  harvest  of  AUantic 
salmon  in  Maine  but  that  a  catch  and 
release  fishery  is  permitted.  As  ouUined 
in  the  Conservation  Plan,  the  State  is 
addressing  potential  threats  frtim 
poaching  and  catch  and  release  fi«hing 


by  restricting  seasons,  locations  and 
gear;  increasing  law  enforcement  by 
adding  two  seasonal  wardens; 
modifying  regulations  on  other  targeted 
fisheries  to  reduce  any  impact  to 
Atlantic  salmon  caught  as  bycatch;  and 
agreeing,  where  necessary,  to  close  cold 
water  adult  salmon  holding  areas  to  aU 
fishing.  In  addition,  any  catch  and 
release  fishing  will  be  permitted  only 
after  analyzing  data  from  all  phases  of 
the  species'  life  cycle  to  assess  risks  to 
the  DPS.  Furthermore,  a  monitoring  and 
reporting  program  has  been  created  for 
incidental  take,  and  there  is  a 
recommendation  lo  increase  penalties 
for  poaching.  During  1997,  additional 
seasonal  restrictions  were  imposed,  and 
seasonal  wardens  were  employed  to    • 
reduce  poaching  in  the  seven  riven. 

C  Disease  or  Predation 

The  proposed  rule  (60  FR  50530) 
included  a  comprehensive  list  of 
potential  predatora  of  AUantic  salmon 
but  concluded  that  the  effects  and 
magnitude  of  competition  and  predation 
in  the  riverine,  estiuuine,  and  marine 
environments  are  not  known.  The 
Conservation  Plan  proposes  further 
investigation  of  predation  issues  such  as 
impacts  of  seal  (harbor  seal  (Phoca 
vitulina)  and  gray  seal  (Halichoerus 
grypus))  and  cormorant  (double-crested 
cormorant  {Phalacrocorax  auritus)) 
predation  and  food  habits  of  American 
eels  {AnguiUa  rostrata]  collected  in 
juvenile  AUantic  salmon  habitat  The 
Conservation  Plan  also  proposes  a 
change  in  the  daily  limits  on  chain 
pickerel  [Esox  niger)  to  reduce  pickerel 
populations  that  prey  on  migrating 
salmon  smolts. 

While  Atlantic  salmon  are  susceptible 
to  a  number  of  diseases  and  parasites 
that  cau  result  in  high  mortality, 
furunculosis  caused  by  a  bacteriiun 
(Aeromonas  salmonicida)  is  the  only 
known  source  of  disease-related 
mortality  that  has  been  documented  in 
wild  Atlantic  salmon  in  New  England. 
The  Conservation  Plan  describes  efforts 
that  are  being  implemented  to  reduce 
threats  frocb  disease.  These  include: 
maintenance  of  the  current  State, 
Federal,  and  New  England  fish  health 
inspection  protocols;  continued 
vaccinations  of  farmed  fish  prior  to 
placement  in  sea  cages;  and 
enforcement  of  private  insurance 
standards.  It  is  also  noted  that  a  State/ 
Federal/industry  fish  health  advisory 
board  has  been  established  to  monitor 
and  improve  the  current  fish  health 
protocols  as  they  relate  to  salmonid  fish 
culture.  Additional  protection  will  be 
provided  by  an  emergency  disease 
eradication  program  involving  action 
steps  to  be  taken  in  the  event  of  the 
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detection  of  exotic  fish  pathogens  in 
public  or  private  rearing  facilities; 
expansion  of  an  ongoing 
epidemiological  monitoring  program  to 
determine  the  type,  incidence  and 
geographic  distribution  of  salmonid 
pathogens  in  Maine:  documentation, 
evaluation  and  compilation  of  industry 
husbandry  practices  into  a  fish  health 
code  of  practices;  and,  finally,  complete 
adoption  of  an  industry  code  of 

Practices  to  minimize  escapes  of  Eumed 
sh. 

D.  Inadequacy  of  Existing  Regulatory 
Mechanisms 

Regulatory  mechanisms  governing 
•quaculture,  forestry,  agriculture, 
poaching,  recreational  fishing,  and 
commercial  harvest  are  discussed 
elsewhere  in  this  section  and  in  the 
"Efforts  to  Protect  Maine  Atlantic 
Salmon"  section  of  this  notice. 

B.  Other  Natural  or  h4anmade  Factors 
Affecting  Its  Continued  Existence 

Scientific  evidence  suggests  that  low 
natural  survival  in  the  marine 
environment  is  a  major  factor 
contributing  to  the  decline  of  Atlantic 
salmon  throughout  North  America. 
Recent  research  indicates  that  major 
seasonal  events  influence  survival  of 
poet-smolts  (jroung  salmon  which  have 
reached  the  ocean  and  an  beginning  to 
migrate).  It  appears  that  survival  of  the 
North  American  stock  complex  of 
Atlandc  salmon  is  at  least  partly 
explained  by  sea  surface  water 
temperature  during  the  winter  months 
when  Atlantic  salmon  concentrate  at  the 
mouth  of  the  Labrador  Sea  and  east  of 
Greenland.  The  marine  survival  index 
imfMroved  in  1907  for  the  third 
consecutive  year,  suggesting  the 
likelihood  of  improved  adult  returns 
during  the  next  few  years. 

Research  initiated  by  the  USASAC. 
the  ICES-North  Atlantic  Salmon  Study 
Group  (ICES-NASSG),  and  the  ICES- 
North  Atlantic  Salmon  Working  Group 
(ICES-NASWG)  has  hirthered  our  basic 
understanding  of  the  marine  ecology  of 
Atlantic  salmon.  Natural  mortality  in 
the  marine  environment  can  be 
attributed  to  four  general  sources: 
predation,  starvation,  disease/parasites 
and  abiotic  factors.  Scientists  have 
discovered  correlations  between 
mortality  in  the  marine  environment 
and  abiotic  factors,  particularly  sea 
surface  temperature  (ICES  1997). 
Correlations  between  survival  rates  for 
Atlantic  salmon  from  numerous  North 
American  rivers  led  these  scientists  to 
suspect  that  a  critical  source  of 
mortality  was  acting  upon  all  the  stocks 
when  they  were  mixed  and  »Karti»g  « 
common  habitat  (the  ocean).  These 


scientists  further  speculated  that  sea 
temperatures  influenced  Atlantic 
salmon  survival  and  abundance  at  West 
Greenland  and,  therefore,  homewater 
catches.  Patterns  of  stock  production 
were  found  to  relate  to  the  area  of 
winter  habitat  available  to  North 
American  post-smolts. 

Recent  research  has  pointed  to  the 
importance  of  the  availability  of  suitable 
marine  habitat  as  defined  by  sea  surface 
temperature  in  the  North  Atlantic  Ocean 
and  particularly  the  Labrador  Sea  region 
(ICES  1997).  A  natural  climatic 
phenomenon  known  as  the  North 
Atlantic  Oscillation  appears  to  regulate 
general  sea  siirface  temperature  patterns 
in  this  region  and  influence  the  marine 
survival  and  growth  of  Atlantic  salmon. 
The  cyclic  character  of  this  naturally 
occurring  climatic  pattern  could  be 
responsible  for  widespread  patterns  of 
low  survival  in  Atlantic  salmon 
observed  recenUy  (ICES  1997).  The 
ICES's  1997  report  stated  that  estimates 
of  pre-flshery  abundance  of  non- 
maturing  and  matvuing  one-sea-winter 
(ISW)  sdmon  for  1995  and  1996  suggest 
an  end  to  the  historically  low  values  of 
non-maturing  ISW  salmon  and  a  clear 
inciaaae  in  maturing  ISW  salmon.  The 
report  concluded  that  the  gradual 
upward  trend  of  multi-sea-%vinter 
(MSW)  returns  to  U.S.  rivers  is  expected 
to  continue. 

Conciiision — Summaiy  of  Factoca 
Aflbcting  the  Spaciea 

The  proposed  rule  (60  PR  50530) 
concluded  that  there  were  basically 
three  major  factors  which  continue  to 
threaten  the  continued  survival  of 
Atlantic  salmon  within  the  seven  rivers 
DPS — poaching,  low  natural  survival  of 
fish  during  their  first  winter  at  sea,  and 
potential  impacts  from  Atlantic  salmon 
aquaculture  o(>erations  and  fish 
hatcheries  to  the  genetic  integrity  and 
disease  vulnerability  of  the  DPS.  The 
tightening  of  recreational  fishing 
regulations  described  in  the 
Conservation  Plan  and  the  increased 
enforcement  of  these  regulations 
through  the  addition  of  two  seasonal 
wardens  to  the  rivers  of  the  seven  rivers 
DPS  reduce  the  threat  of  poaching. 
Threats  to  the  genetic  integrity  and 
disease  vulnerability  of  the  OPS  from 
aquaculture  and  fish  hatcheries  are  also 
alleviated  by  existing  fish  health 
protocols,  screening  of  outlets  at 
freahwater  hatcheries,  development  of  a 
code  for  fish  health  and  containment  at 
freshwater  rearing  and  sea  cage  sites, 
experimental  rearing  of  sterile  triploids, 
and  the  construction  of  weirs.  These 
ongoing  and  proposed  actions,  together 
with  the  river-specific  rearing  program 
and  projected  improvements  in  the 


marine  index,  have  improved  the  status 
of  the  DPS  such  that  the  Services  are 
now  able  to  conclude  that  the  DPS  is  not 
likely  to  become  endangered  within  the 
foreseeable  future. 

Eflbrts  To  Protect  Maine  Atlantic 
Salmoa 

The  Services,  New  England  States  and 

Erivate  industries  and  organizations 
ave  a  long  history  of  working 
cooperatively  for  die  protection, 
restoration,  and  rehabilitation  of 
Atlantic  salmon.  In  1991  the  FWS 
expressed  concern  about  the  status  of 
Atlantic  salmon  and  designated  salmon 
in  five  rivers  as  category  2  candidate 
species.  A  prelisting  strategy  to  advance 
the  recovery  of  these  stocks  was 
developed  in  1992  which  included 
plans  for  stock  assessment,  habitat 
inventory,  and  prociuement  of  river- 
specific  broodstock  for  a  fry  stocking 
program.  The  Maine  Wild  Adantic 
Salmon  Stewardship  Program  «vas 
initiated  by  the  FWS  in  1994.  Program 
activities  include  angler  surveys,  habitat 
surveys,  and  weir  and  trap  installation 
and  maintenance.  Consistent  with  the 
Services'  mandate  to  consider  efforts 
being  made  to  protect  species  in  making 
listing  determinations,  the  Services  have 
considered  the  following  Federal  and 
State  conservation  efforts. 

A.  Federal  Conservation  Efforts 

Narraguagus  River  Study 

In  1991  the  NMFS  initiated  an 
intensive  juvenile  population 
monitoring  program  on  the  Narraguagiis 
River  in  Maine.  Juvenile  population 
estimates  have  been  obtained  annually 
at  approximately  30  sites  within  the 
river.  These  data  are  then  analyzed  by 
the  ASA  and  NMFS  to  refine  models  for 
estimating  drainage-wide  parr 
abundance,  smolt  recruitment,  and 
adult  return  rates  for  wild  Atlantic 
salmon.  Accurate  estimates  of  juvenile 
populations  Mrill  continue  to  greatiy 
enhance  the  ability  to  develop  and 
refine  effective  management  strategies. 
Cooperative  research  on  AUantic  salmon 
production  conducted  by  the  Northeast 
Fisheries  Science  Center  (NEFSC)  and 
the  ASA  has  examined,  in  detail, 
production  from  the  spawner  to  the  pre- 
smolt  stage  in  the  Narraguagus  River. 
The  NEFSC  and  ASA  research  has 
yielded  a  7-year  time  series  with 
accurate  adult  counts  and  basin-wide 
pre-smolt  production  indices  (FWS  and 
NMFS  1995).  In  1997  the  ASA  and 
NEFSC  monitored  outmigration  of 
Atiantic  salmon  smolts  in  the 
Narraguagus  River  with  four  rotary 
screw  fish  traps.  More  acciuate 
estimates  of  smolt  production  increases 
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the  reliability  of  estimates  of  marine 
survival  rates.  Research  has  confirmed 
that  overwinter  survival  of  pre-smolts  is 
a  critical  phase  in  Atlantic  salmon 
population  dynamics  (FWS  and  NMFS 
1995).  Refinements  in  these  estimates 
may  be  critical  to  determining  the 
mechanisms  that  influence  this  life 
history  stage.  Five  traps  were  utilized  in 
1997  as  part  of  a  mark/recapture 
population  study.  This  information 
provides  a  baseline  for  studying  the 
correlation  between  environmental 
conditions  and  overwinter  survival.  In 
the  fotme.  if  suspect  relationships  are 
found,  then  the  probable  causes  of 
mortality  can  be  investigated,  and  work 
can  be  undertaken  to  identify  possible 
habitat  rehabilitation  or  enhancement 
that  could  increase  survival  to  the  smolt 
st^ge. 

Data  is  being  obtained  by  the  NEFSC 
and  the  ASA  on  smolt  emigration 
mortality,  movementa  and  dispersal  to 
provide  more  accurate  estimates  of 
parameters  that  might  influence  early 
marine  survival  and  ocean  movement 
patterns.  Electrofishing  is  utilized  to 
assess  the  survival  of  stocked  fry.  to 
track  parr  populations  over  time,  and  to 
collect  parr  for  broodstock.  A  unique 
drainage- wide  age  1+  fiarr  popidation 
assessment  method  (Basin-wide 
Geographic  and  Ecological  Stratification 
Technique.  BGEST)  has  been  developed 
for  the  Narraguagus  River  (FWS  1997). 
This  drainage-wide  approach  .was 
developed  to  overcome  the  difficulties 
of  comparing  population  data  from 
individual  sites  when  those  data  do  not 
account  for  juvenile  salmon  movementa 
within  each  drainage. 

River-Specific  Stocking 

hi  1992  the  ASA  and  the  FWS 
implemented  a  Prelisting  Recovery  Plan 
for  the  AUantic  salmon  populations  in 
the  seven  rivers  DPS  (Baum  et  al.  1992). 
The  highest  priority  identified  in  the 
Prelisting  Recovery  Plan  was  the 
development  of  river-specific 
broodstocks  which  could  be  utilized  for 
restocking  efl^orts  in  the  rivers  of 
concern.  The  management  goal 
established  for  the  seven  rivers  was  to 
maximize  the  production  of  wild 
AUantic  salmon  smolte  by  augmenting 
low  wild  juvenile  populations  with 
hatchery-produced  fi^.  River-specific 
stocking  was  endorsed  to  protect  the 
genetic  integrity  of  remaining  salmon 
stocks  and  to  increase  the  adaptability 
and  survival  of  stocked  fry. 

During  the  period  1992  to  1996,  more 
than  4.000  wild-origin  AUantic  salmon 
parr  were  coUected  from  6  Maine  rivers 
and  raised  to  maturity  in  freshwater. 
Each  parr  that  siirvived  to  maturity 
residted  in  the  production  of 


approximately  1.000  feeding  fry  for 
restocking.  The  survival  rate  fi^m 
stocked  fry  to  the  parr  stage  is  assumed 
to  be  between  5  and  10  percent  which 
means  that  between  50  and  100  parr 
will  replace  each  of  the  original  parr 
collected  (Baiun,  King,  and  Marandk 
1996).  CurrenUy  the  majority  of  the 
nursery  habitat  in  the  Dennys, 
Narraguagus,  and  Machias  rivers  is 
utilized  as  a  result  of  extensive  fry 
stocking.  Fry  stocking  began  in  1996  in 
the  East  Machias  and  Sheepscot  rivers. 
Two  year  classes  of  immature  parr  are 
being  held  to  be  used  as  broodstock  for 
the  Pleasant  River.  No  collections  have 
been  made  on  the  Ducktrap  River. 
Ehuing  1995,  approximately  1.5  million 
eggs  were  produced  fitim  river-specific 
broodstock.  The  resulting  790.000  fry 
were  stocked  in  5  rivers  in  May  of  1996. 
More  than  1.7  million  eggs  were  taken 
from  broodstock  from  5  rivers  during 
the  1996  spawning  season  which 
resiUted  in  approximately  1.07  million 
fry  for  the  1997  stocking  season. 

Approximately  50.000  Machias  River- 
origin  eggs  were  transferred  from  Craig 
Brook  National  Fish  Hatchery  to  a 
private  hatchery  operated  by  volunteers 
from  the  Pleasant  River  Fish  and  Game 
Conservation  Association  and  the 
Downeast  Salmon  Federation.  The 
34.000  try  which  resulted  from  this 
cooperative  effort  were  stocked  back 
into  the  Machias  River.  Experimentation 
continued  with  otolith  and  elastomer 
marking  techniques.  In  addition  to  the 
stocking  of  fry,  adult  surplus  broodstock 
have  been  released  to  supplement  the 
river  populations.  Marked  or  tagged 
adulto  were  released  in  the  Narraguagus. 
Machias  and  Dennys  rivers  in  June 
1997.  Additional  adulta  were  released  in 
the  Dennys.  Machias  and  Narraguagus 
rivers  in  October  1997  to  augment  wild 
spawning  stock.  Age  2  smolta  were  also 
released  in  the  Dennys  and  Machias 
rivers  and  were  adipose  fin  clipped  for 
identification  when  they  return  in  2 
years  as  adulta  to  spawn. 

Adult  salmon  counta  are  obtained  on 
the  Narraguagus  River  by  a  permanent 
salmon  trapping  facility  operated  by  the 
ASA  since  1991  and  supplemented  by 
analysis  of  videos  to  document  any 
additional  adulta  that  had  jumped  over 
the  water  control  dam.  A  portable  weir 
has  been  operated  on  the  Dennys  River 
since  1992  and  on  the  Sheepscot  River 
from  1994  to  1996.  Angler  data  and  redd 
counta  also  provide  information  useful 
in  assessing  adult  abundance.  Difficult 
weather  conditions  in  1995  resulted  in 
poor  visibility  and  incomplete,  or 
absent,  redd  count  data  for  most  river 
reaches.  Conditions  were  significanUy 
better  in  1996  and  a  total  of  429  redds- 
were  counted  in  the  7  drainages,  the 


highest  number  since  1991.  Not  all 
redds  can  be  attributed  to  wild 
spawners,  however,  as  captive 
broodstock  were  released  to  some  of  the 
rivers.  Redd  counta  on  rivers  that  did 
not  receive  releases  of  captive 
broodstock,  with  the  exception  of  the 
Sheepscot  River,  were  higher  than  at 
any  other  time  since  1992. 

Watershed  Characterization  Project 

Staff  of  the  ASA  have  woiked  with 
the  uses  and  the  Maine  Geological 
Survey  to  undertake  a  Sub-Watershed 
Characterization  Study  for  the 
Narraguagus  River.  The  study  utUizes 
digital  data  to  create  an  overview,  maps, 
and  data  sheeta  for  each  sub-watershed 
which  provide  information  on  the  land 
cover  composition,  erosion  potential, 
hypsometric  curve  and  Atlantic  salmon 
habitat.  This  vnll  lead  to  a  better 
understanding  of  the  relationships 
between  flows,  water  depths  and  wetted 
habitat.  For  each  of  the  49  sub- 
watersheds,  the  percentage  of  total 
spawning  and  nursery  habitat  within 
that  sub-watershed,  land  cover 
composition,  weUand  types,  stream  flow 
data,  a  hypsometric  curve,  surficial 
geologic  statistics  and  an  erosion ' 
indicator  will  be  provided. 

Habitat  Protection 

Staff  from  the  ASA  and  FWS  have 
worked  with  private  organizations  such 
as  the  National  Fish  and  Wildlife 
Foundation  and  The  Baker  Conservation 
Trust  to  acquire  parcels  of  land  to 
protect  Atlantic  salmon  habitat  on  the 
Ducktrap  and  Sheepscot  rivers.  The 
Coastal  Mountains  Land  Trust  acquired 
123  acres  and  over  1  mile  of  Ducktrap 
River  shoreline  bordering  spawning 
habitat  The  Fish  and  Wildlife 
Foundation  acquired  2  additional 
parcels  totaling  10.3  hectares  direcUy 
adjacent  to  spawning  areas.  The  FWS, 
through  ita  Partners  for  Wildlife 
Program,  dedicated  funds  to  restore  two 
damaged  areas  on  the  Ducktrap  River 
that  are  the  sites  of  abandoned  gravel 
quarries  identified  as  sources  of  siltation 
and  sedimentation  direcUy  upstream  of 
spawning  and  rearing  habitat  Funds 
were  also  contributed  to  this  effort  by 
the  Natural  Resources  Conservation 
Service,  and  the  Ducktrap  Watershed 
Coalition.  The  gravel  pit  owner,  the 
Ducktrap  River  Coalition,  and  campers 
from  the  4-H  Tanglewood  Camp 
provided  expertise  and  labor.  Tlirough  a 
cooperative  effort,  a  one-half-mile 
stretch  of  the  Dyer  River,  lacking 
vegetated  bufilBr  and  being  used  as  a 
cattle  wallow,  is  being  restored  and 
protected.  This  required  working  with 
the  farmer  to  identify  alternative 
drinking  water  for  his  cattle. 
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constructing  a  fence  along  the  stream, 
planting  to  establish  a  vegetated  bu£fer 
along  the  stream,  and  establishing  pool 
and  riffle  habitat  in  the  stream. 

Habitat  and  Juvenile  Assessments 

With  the  recognition  that  knowledge 
of  habitat  quantity  and  quality  is  a 
prerequisite  for  effective  management  of 
Atlantic  salmon  populations,  intensive 
habitat  inventories  have  been 
undertalien  in  recent  years.  By  the  end 
of  the  1997  field  season,  highly  accurate 
computerised  data  sets  will  be  compiled 
for  all  seven  rivers.  These  data  will  be 
used  to  coordinate  future  redd  counting, 
parr  collecting,  and  by  stocking 
activities.  The  planning  and  logistics  of 
stocking  a  large  number  (850,000)  of  fry 
in  the  7  drainages  has  been  facilitated 
by  a  geographic  information  system. 
These  data  are  also  being  made  available 
to  other  agencies  and  interested  parties 
for  lead  conservation  and  management. 
An  edes  was  produced  for  the  Machias 
River  for  use  during  fry  stocking.  In 
addition,  maps  were  produced  for  redd 
count  activities  on  the  Dennys,  Machias. 
Narraguagus,  Pleasant,  and  Sheepacot 
rivets.  A  separate  pilot  project  was 
undertaken  to  consolidate  data  from 
multiple  sources  into  an  overview  of  the 
hydrological  characteristics  for  each 
sub-basin  within  the  Narraguagus  River 
watershed.  The  next  step  will  be  to 
identify  factors  that  could  affect  stream 
flow,  water  depth,  and  wetted  habitat 
and  to  evaluate  the  potential  of  those 
btHan  to  afbct  habitat  suitability  and 
production  potential.  River 
temperatures  were  monitored 
extensively,  and  investigations  are 
ongoing  to  identify  and  understand  the 
role  of  cold  water  refugia. 

Surveys  to  locate  and  breech  beaver 
dams  and  debris  dams  were  conducted 
on  each  of  the  seven  rivers.  During  the 
1996  field  season,  a  total  of  85 
obstructions  were  recorded  on  the  7 
livers  and  their  tributaries.  Seventy-four 
of  these  were  located  below  spanvning 
habitat  and  were  breached  or  removed 
at  least  once  in  October  of  1996. 
Breaching  beaver  dams  and  debris  dams 
provided  upstream  passage  to  over  292 
kilometers  of  river  containing  quality 
spawning  and  rearing  habitat  Breaching 
is  timed  just  prior  to  spawning  in  order 
to  provide  an  adequate  migration 
window  for  salmon.  A  significant 
number  of  redds  have  been  counted 
upstream  from  breached  dams 
Indicating  a  degree  of  success  bom  this 
managemeat  aaeasure.  This  work  was 
conducted  apin  in  1997.  and  will 
continue  in  the  future. 


North  American  Salmon  Conservation 
Organization 

The  NASCO  is  an  international 
organization  with  the  goal  of  promoting 
the  conservation,  restoration, 
enhancement,  and  rational  management 
of  Atlantic  salmon  stocks  in  the  North 
Atlantic  Ocean  through  international 
cooperation.  In  1993  the  West 
Greenland  Commission  adopted  a  5-year 
scientifically-based  quota-setting 
agreement  (West  Greenland  Commission 
1993).  At  the  Thirteenth  Annual 
Meeting  of  NASCO  in  1996.  the 
Commission  was  unable  to  agree  upon 
a  quota  utilizing  that  agreement  due  to 
diftering  interpretations  of  agreement 
components.  As  a  result.  West 
Greeinland  imilaterally  set  a  quota 
which  was  higher  than  the  scientists 
advised.  The  United  States  was  very 
concerned  about  this  departure  and  met 
with  the  other  NASCO  parties  prior  to 
the  Fourteenth  Annual  Meeting  in  1997 
to  attempt  to  reach  agreement  In  1997 
the  Commission  adopted  an  addendum 
to  the  1993  agreement  which  maintains 
the  scientific  method  for  setting  quotas 
but  allows  for  a  reserve  quota  to  be 
established  in  years  of  low  abundance 
(West  Greenland  Commission  1997). 
Accordingly,  a  reserve  quota  of  57  tons, 
much  lower  than  quotas  for  previous 
years,  was  set  for  the  1997  fishery 
including  local  use  and  subsistence 
fisheries.  The  events  in  1997  add 
assurance  that  the  United  States  will  be 
able  to  successfully  negotiate  in  the 
international  forum  to  protect  U.S. 
stocks  on  their  migration. 

B.  State  Contervadon  Efforts 

The  designation  of  some  Atlantic 
salmon  populations  as  candidate 
species  under  the  Act  and  the 
subsequent  receipt  of  a  petition  to  list 
them  as  endangered  prompted 
additional  interest  in  the  species.  The 
forestry  industry  began  Project  SHARE, 
and  other  organizations  such  as  the 
Sheepacot  Valley  Conservation 
Association,  the  Ducktrap  River 
Coalition,  and  the  Midcoast  Atiantic 
Salmon  Watershed  Council  were 
founded  as  a  result  of  this  interest 

Atlantic  Salmon  Authority 

The  ASA  was  formed  by  the  Maine 
Legislature  in  September  1995  replacing 
the  Atlantic  Sea  Rim  Salmon 
Commission  (ASRSC)  which  had  been 
in  existence  since  IMS.  The  ASA  is 
governed  by  the  Atlantic  Salmon  Board 
which  consists  of  nine  members 
appointed  by  the  Governor.  The  ASA 
has  sole  authority,  except  for  those 
rights  lawfully  held  by  Maine's  Native 
American  Indian  Tribes,  and 


responsibility  to  manage  the  Atlantic 
salmon  fishery  in  the  State,  including 
sole  authority  to  introduce  Atlantic 
salmon  into  Maine  inland  waters.  Sole 
authority  for  the  inland  waters  of  the 
Dennys,  East  Machias,  Machias, 
Pleasant,  Narraguagus,  Ducktrap  and 
Sheepacot  rivers  was  transferred  to  the 
ASA  from  the  Task  Force  on  July  1, 
1997.  The  State-wide  goal  of  the  ASA  is 
to  protect,  conserve,  restore,  manage, 
and  enhance  AUantic  salmon  habitat, 
populations,  and  fisheries  within 
historical  habitat  in  Maine  (Baum  et  al. 
1997). 

Management  activities  outiined  in  the 
1995  ASRSC  plan  (Baum  1995)  include 
restoration  of  self-sustaining  runs  of 
Atlantic  salmon,  increasing  natural 
reproduction  of  existing  Atlantic  salmon 
populations,  providing  recreational 
angling  opportunities  and  compatible 
non-consiunptive  uses  of  Maine's 
AUantic  salmon  resources,  improving 
fish  passage  for  AUantic  salmon  where 
there  are  natural  and  artificial  barriers  to 
migration,  establishing  partnerships 
which  will  benefit  salmon  restoration 
and  management  programs,  and 
increasing  public  awareness  and 
broadening  support  for  attainment  of  the 
ASA'S  ovcnrall  goal  through  development 
of  a  public  education  program.  The 
Report  of  the  Wfaine  Atlantic  Salmon 
Authority  to  the  Joint  Standing 
Committee  on  Inland  Fisheries  and 
WUdUfs  (Baum  and  AUantic  Salmon 
Board  1997).  states:  "Many  of  the 
challenges  facing  reetoratlon  and 
management  of  Atlantic  salmon  runs  are 
found  writhin  the  State  of  Maine, 
including  the  following:  inadequate  or 
incomplete  information  and  biological 
data  pertaining  to  salmon  habitat  and 
populations,  upstream  and  downstream 
nsh  passage  at  hydroelectric  dams,  land- 
use  practices,  conflicts  with  other 
fishery  programs,  insufficient 
broodstock  and  inadequate  numbers  of 
juvenile  salmon  for  restocking  efforts." 

The  ASA  is  cuirenUy  the  sole 
management  authority  for  Atlantic 
salmon  management  in  the  State,  and 
staff  work  witti  the  Division  of  Inland 
Fish  and  Wildlife  and  the  Department  of 
Marine  Resources  to  address  areas  of 
overlap.  The  Chair  of  the  ASA  Board 
now  has  a  seat  on  the  board  of  the 
State's  Land  and  Water  Resources 
Council  (Council).  It  is  through  this 
venue  that  the  ASA  can  address 
activities  conducted,  funded  or 
authorized  by  other  State  agencies  to 
ensure  that  they  do  not  negatively 
impact  Atlantic  salmon.  This  is  s  very 
positive  step  that  recognizes  the 
interrelationship  of  Atlantic  salmon 
with  other  species  and  its  dependence 
on  a  healthy  ecosystem. 
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Conservation  Plan 

The  Services'  proposed  rule  (60  FR 
50530)  included  a  special  4(d)  rule 
inviting  the  State  of  Maine  to  develop  a 
conservation  plan  for  the  species. 
Following  the  publicstion  of  that 
proposed  rule  (60  FR  50530),  the 
Governor  of  Maine  issued  an  Executive 
Order  on  October  20, 1995.  establishing 
the  Task  Force  and  charged  it  with 
preparation  of  a  conservation  plan  for 
the  protection  and  recovery  of  Atlantic 
salmon  populations  in  the  seven  rivers. 
The  Task  Force  included  scientists, 
academics.  State  employees.  Native 
American  sustenance  fishers, 
conservationists  and  private  citizens. 
The  Task  Force  was  organized  into  the 
following  six  working  groups:  genetics, 
aquaculture,  sgricultiu^,  forestry, 
recreational  fisheries,  and  the  four  rivers 
group  to  address  foiu-  rivers  (Kennebec 
River,  Penobscot  River,  St  Croix  River 
and  Tunk  Stream)  containing  AUantic 
salmon  populations  which  had  been 
identified  by  the  Services  in  the 
proposed  rule  (60  FR  50530)  as 
candidates  for  listing. 

The  stated  intent  of  the  Conservation 
Plan  is  to  minimize  human  impacts  on 
the  AUantic  salmon  and  to  restore  the 
species  with  the  involvement  of  the 
citizens  who  know  and  use  the 
resources  in  the  watersheds.  The 
introduction  to  the  Conservation  Plan 
states  that  this  collaborative  approach  to 
protection  and  rehabUitation  of  AUantic 
salmon  is  vital  to  maintaining  the 
commitment  of  Maine  citizens  to  the 
conservation  of  the  species. 

The  Conservation  Plan  identifies  the 
following  factors  that  affect  juvenile, 
adult,  and  migratory  smolt  survival  in 
rivers  and  streams:  Stream  hydrology, 
seasonal  water  temperatures.  pH. 
dissolved  oxygen,  streambed 
characteristics,  food  availability, 
competition,  predation,  pollution, 
recreational  angling,  and  illegal  harvest 
Factors  influencing  survival  of  salmon 
at  sea  include  water  temperature,  food 
availability,  competition,  predation,  and 
commercial  fisheries.  The  Conservation 
Plan  includes  ongoing  and  proposed 
actions  to  reduce  potential  threats  to 
AUantic  salmon  and  its  habitat  These 
actions  are  discussed  below. 

1.  Agriculture:  The  Conservation  Plan 
identifies  a  wide  range  of  agricultiiral 
activities  that  take  place  in  the  seven 
river  watersheds  including  dairy,  hay, 
silage  com,  horse,  sheep,  beef  catUe, 
and  Christmas  tree  operations; 
production  of  vegetables,  blueberries, 
and  cranberries;  landscape  and 
horticultural  operations;  and  peat    - 
mining.  Wild  blueberry  culture  is  the 
primary  form  of  agriculture  in  the  five 


Washington  County  watersheds 
(Narraguagus,  Pleasant,  Machias,  East 
Machias  and  Denn3rs  rivers).  The  only 
active  peat  mine  is  located  in  the 
Narraguagus  River  watershed.  Livestock 
production  is  the  predominant  form  of 
agriculture  in  the  Sheepscot  River 
watershed. 

The  Conservation  Plan  groups 
agricultural  activities  that  could  afiiact 
Atlantic  salmon  habitat  into  three 
groups:  Water  use  (including  irrigation 
and  use  and  disposal  of  process  water), 
agricultural  practices  (non-point  source 
pollution  caused  by  crop  production), 
and  peat  mining,  fhe  Conservation  Plan 
identifies  ongoing  actions  to  address 
these  potential  threats:  integrated  crop 
management  and  best  management 
practices  for  blueberry  and  cranberry 
production;  a  Coastal  Zone  Management 
program  to  protect  water  quality;  a  State 
pesticide  management  plan  for 
protection  of  ground  water;  a  State 
hexazinone  management  plan  for 
protection  of  groimd  water;  and  soU  and 
water  conservation  district  programs 
offering  technical  support  to  farmers 
utilizing  best  management  practices  to 
reduce  non-point  source  pollution. 

The  Conservation  Plan  proposes 
additional  actions  for  enhanced 
protection:  development  and 
implementation  of  total  water  use 
management  plans  for  each  waterahed; 
development  of  a  waterehed  specific 
non-point  source  pollution  control 
program  for  the  Sheepscot  River; 
targeted  integrated  crop  management 
programs  and  promotion  of  b^t 
management  practices  to  further  reduce 
potential  threats  from  pesticide  use  and 
non-point  source  pollution; 
identification  of  wetlands  with 
functions  important  for  maintaining  the 
integrity  of  AUantic  salmon  habitat; 
enhancement  of  the  Board  of  Pesticide 
Control  programs  that  evaluate  and 
mitigate  the  threats  to  AUantic  salmon 
associated  with  pesticide  use; 
improvement  of  the  permit  review 
process  and  standards  for  erosion 
control  for  peat  mines;  and  evaluation  of 
the  threat  to  Atlantic  salmon  from  water 
quality  changes  associated  with  peat 
mining.  The  Conservation  Plan 
concludes  that  these  new  actions, 
implemented  through  cooperative 
efforts  of  watershed  steering 
committees,  in  conjunction  with 
existing  programs,  laws,  and 
regulations.  wiU  protect  Atlantic  salmon 
habitat  quantity  and  quality. 

Interest  in  expansion  of  the  cranberry 
industry  in  Maine  increased  during  the 
development  of  th6  Conservation  Plan, 
and  all  parties  involved  in  the  review  of 
these  proposals  are  working 
cooperatively,  in  compliance  with  the 


Conservation  Plan,  to  examine  these 
proposals  for  their  potential  effisct  on 
AUantic  salmon.  The  Services  expect 
that  new  activities  which  coiild 
potentiaUy  impact  Atlantic  salmon  will 
be  proposed.  These  activities  will  be 
addressed  using  the  coUalxMtative  and 
cooperative  approach  endorsed  in  the' 
Conservation  Plan.  In  monitoring  the 
success  of  the  Conservation  Plan,  the 
Services  will  assess  how  effectively  new 
issues  are  being  addressed. 

2.  Aquaculture:  The  Conservation 
Plan  states  that  potential  threats  to 
salmon  from  aquaculture  include: 
disease  and  pcuasite  transmission  from 
farmed  fish  to  wUd  fish;  reduction  of 
survival  fitness  as  a  result  of  escaped 
fanned  fish  interbreeding  with  wild 
fish;  disruption  of  the  incubation  of 
wild  salmon  eggs  by  redd 
superimposition  (redd  formation  by  an 
escaped  farmed  fish  on  top  of  a  redd 
constructed  by  a  wild  fish);  or 
competition  for  food  and  space  in  river 
habitats  from  escaped  juvenUe  farmed 
fish.  The  Conservation  Plan  further 
noted  that  potential  threats  from  poor 
husbandry  practices  in  freshwater  fish 
culture  operations  could  affact  wild 
salmon  in  the  Sheepscot,  Pleasant  and 
East  Machias  rivers.  Current  actions 
addressing  these  potential  threats 
identified  in  the  Conservation  Plan 
include:  State,  Federal  and  New 
England  fish  health  inspection 
protocols;  vaccination  of  fermed  fish 
prior  to  stocking  in  sea  cages; 
enforcement  of  private  insurance 
standards;  harvesting  of  farmed  salmon 
(with  the  exception  of  commercial 
broodstock)  prior  to  the  onset  of 
maturation;  escape  control  measures 
including  careful  site  selection,  regular 
equipment  maintenance  and  storm 
preparation  procedures;  minimization  of 
seal-induced  escapement  through  the 
use  of  predator  nets  and  acoustic  and 
visual  deterrent  devices;  and 
minimization  of  farmed  juvenile  salmon 
escapes  through  screening  of  water 
intakes  and  discharges  of  freshwater 
culture  facilities. 

Additional  proposed  measures  to 
enhance  protection  include: 
Development  of  an  emergency  disease 
eradication  program;  expansion  of  the 
ongoing  epidemiological  monitoring 
program;  creation  of  a  fish  health  code 
of  practices  and  a  code  of  containment 
(for  ctilture  in  freshwater  and  sea  cage 
sites);  participation  in  a  river-specific 
rearing  program;  construction  and 
operation  of  weirs  to  aid  in  research  and 
management  and  to  cull  aquacultiire 
escapees;  development  of  a  marking 
system  for  farmed  fish  to  assist  in 
HiBtingiiiithing  them  from  wild  fish  at 
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the  wein;  and  reaearch  into  aaal 
behavior  around  cages. 

The  construction  of  weira  will  allow 
the  collection  of  data  on  returning 
adults,  collection  of  broodstock,  and 
exclusion  of  aquaculture  escapees.  The 
FWS  has  secured  funding  for  the 
canstniction  of  three  weirs  on  the 
Dennys,  Macbias  and  East  Machias 
rivers,  and  currently  the  design  of  those 
weirs  is  being  finalized.  The  weirs  will 
be  constructed  with  state-of-the-art 
technology  and  will  operate 
continuously  and  effectively  without 
compromising  the  ability  of  wild,  river- 
specific  Atlantic  salmon  to  migrate 
upriver  or  out  to  sea. 

J.  Forestry:  Forestry  is  the  dominant 
land- use  in  five  of  the  seven  watersheds. 
Forestry-related  actions  proposed  in  the 
Conservation  Plan  are  designed  to  build 
upon  present  regulations  and  initiatives, 
and,  tnerefbre,  provide  incremental 
improvements  to  existing  Atlantic 
salmon  protection.  These  actioiu  will 
help  to  reduce  non-point  source 
pollution,  alteration  of  stream 
temperatures  and  hydrology,  direct 
disturbance  of  salmon  habitat,  blockage 
of  fish  passage  with  poorly  designed 
road  crossings,  and  deposition  of  woody 
debris  in  streams. 

The  Conservation  Flan  identifies 
current  efforts  to  address  potential 
threats  to  Atlantic  salmon  and  their 
habitat  from  forestry  activities:  Project 
SHARE,  a  private  non-profit 
organization  dedicated  to  conserving 
and  enhancing  Atlantic  salmon  habitat; 
Sustainable  Forestry  Initiative,  a  forestry 
industry  effort  to  promote  a  wide  range 
of  values  in  forest  management 
decisions;  riparian  management  zones; 
Champion  International's  self-imposed, 
restrictive  management  standards  for 
timber  operations  near  streams  and 
rivers;  Maine's  non-point  source 
pollution  control  program;  code 
enforcement  training  and  local 
shoreland  zoning  technical  assistance; 
and  the  Sheepscot  Valley  Conservation 
Organization  and  the  Oucktrap  River 
Coalition. 

The  Conservation  Plan  also  identifies 
proposed  actions  to  enhance  protection 
which  include:  control  of  non-point 
source  pollution  by  increased 
coordination  among  State  agencies, 
municipalities,  industry  and  local 
voliHilaers  to  increaae  compliance  with 
pnecribud  best  management  practices 
through  education  and  enforcement; 
protection  of  important  habitat  through 
conservation  agreements;  education  of 
logging  contractors  and  resource 
managers  to  raise  awareness  about  the 
importance  of  maintaining  riparian 
shade  trees;  increasing  State 
enforcement  of  regiilations  and 


monitoring  of  harvesting  activities  near 
streams;  the  Maine  Department  of 
Environmental  Protection  (DEP),  the 
Board  of  Pesticide  Control  and  the  ASA 
will  review  the  geographic  usage  of 
pesticides  in  the  seven  watersheds  and 
the  DEP  will  target  areas  for  in-stream 
assessment;  the  Board  of  Pesticide 
Control  will  work  cooperatively  with 
the  Cooperative  Extension  Service  and 
the  Department  of  Agriculture  Food  and 
Rural  Resources  to  update  pesticide  best 
managament  practices  based  on  the 
latest  rsssarch  and  to  promote  theae 
practices  in  the  seven  river  watersheds; 
and  the  Board  of  Pesticide  Control  will 
adjust  State  pesticide  regulations  to 
eliminate  any  threats  to  Atlantic 
salmon. 

4.  Recreational  Fishing:  The 
Conservation  Plan  states  that  until 
recently  the  greatest  threat  to  Atlantic 
salmon  was  legal  harvest  throiigh 
directed  fishing  but  that  currently  only 
catch  and  release  fishing  is  allovired.  It 
states  that  mortality  can  occur  from  a 
directed  catch  and  release  fishery  but 
cites  new  data  from  several  reports  that 
suggest  a  carefully  designed  and 
regulated  catch  and  release  fishery  will 
have  little  impact  on  the  species.  The 
Conservation  Plan  states  that  poaching 
is  a  continuing  problem.  In  addition,  the 
Com>ervation  Plan  states  that  the 
number  of  Atlantic  salmon  killed  eech 
year  as  a  result  of  recreational  fishing 
for  other  freshwater  and  estuarine 
species  is  estimated  to  be  very  small. 
The  Plan  proposes  additional  steps  to 
further  minimize,  if  not  eliminate,  the 
risk  of  an  accidental  bycatch.  To  address 
these  threats,  no  direct  harvest  of 
Atlantic  salmon  wrill  be  permitted  and 
recreational  fishing  regulations  will  be 
enforced. 

The  ASA  adopted  new  angling 
regulations,  which  became  ^ective  on 
June  30, 1997,  in  an  effort  to  reduce  the 
potential  mortality  of  Atlantic  salmon 
that  are  caught  and  released  during 
periods  of  high  water  temperature.  The 
Maine  Department  of  Inland  Fisheries 
and  Wildlife  also  promulgated 
regulations  to  close  specific  areas  of 
rivers  from  fishing  for  all  species  to 
protect  Atlantic  salmon.  The  Maine 
Department  of  Inland  Fisheries  and 
WiJdlife  and  the  Maine  Department  of 
Marine  Resources  have  filled  two  new 
warden  positions  devoted  to  Atlantic 
salmon  on  the  seven  rivers.  They  will 
provide  a  law  enforcement  presence  on 
the  rivers  and  collect  valuable 
information  about  habitat  and  «ngHng 
trends  which  will  be  reported  weekly. 
The  Maine  Land  Use  Regulation 
Commission  is  pursuing  enforcement 
(fines  and  reparation)  of  two  separate 
violations  related  to  clearing  vegetation 


in  riparian  areas  along  the  Narraguagus 
River. 

The  Conservation  Plan  proposes 
additional  protective  actions,  some  of 
which  have  been  implemented.  These 
include:  modifying  uie  catch  and  release 
program  for  Atlantic  salmon  to  further 
restrict  dates,  location  and  gear  allowed; 
instituting  a  reporting  and  monitoring 
program  to  better  estimate  any 
incidental  take;  restricting  anglers  to  the 
use  of  artificial  lures  only;  requiring  a 
minimum  length  for  all  trout  of  8  inches 
in  the  mainstem  and  major  tributaries  of 
all  7  rivers;  requiring  a  mincjmnin  length 
for  brown  trout  [Salmo  trutta)  and 
landlocked  salmon  of  25  inches  within 
the  Sheepscot  River  and  estuary; 
requiring  a  maximum  length  of  25 
inches  for  landlocked  salmon  within  all 
Washington  County  watert,  except  West 
and  Grand  lakes;  eliminating  size  and 
beg  restrictions  on  black  bass 
(Micropterus  sp.),  a  predator  of  juvenile 
Atlantic  salmon,  on  the  Dennys  River 
and  Cathance  Stream;  when  justified, 
closing  cold  water  adult  Atlantic  salmon 
holdiiig  areas  to  all  fishing;  and  finally, 
increasing  penalties  for  poaching. 

5.  Other  Natural  and  Human  Related 
Threats:  The  Conservation  Plan 
identifies  additional  actions  that  could 
affect  Atlantic  salmon:  Commercial 
harvest  of  suckers  {Castoetomus 
coaunersoni),  eels,  elvers  (young  eels), 
and  alewives  [Alosa  pseudoharengus); 
interbreeding  among  wild  Atlantic 
salmon,  landlocked  salmon,  brown 
trout,  and  salmon  which  have  escaped 
from  inland  hatcheries;  predation  on 
juveniles  by  splake  (lake  trout 
{Salvelinus  fontanilis)  x  brook  trout  (S. 
namaycush))  and  brown  trout;  predation 
by  cormorants  on  migrating  smolts; 
predation  by  seals  on  returning  adults; 
beaver  dam  blockage  of  migration  routes 
and  flooding  salmon  habitat;  residential 
development  and  gravel  mining 
operations;  and  possibly  restricted 
passage  at  the  Cooper's  Mills  Dam  on 
the  Sheepscot  River. 

Current  actions  addressing  these 
potential  threats  were  identified  as 
follows:  Monitoring  of  the  bycatch  of 
commercial  fisheries;  placement  of  a 
moratorium  on  new  eel  weirs;  stricter 
regulation  of  elver  fisheries; 
enforcement  of  commercial  fishing 
regulations;  breaching  of  beaver  dams  in 
the  fall;  expansion  of  the  beaver 
trapping  season;  enforcement  of 
municipal  shoreland  zoning  restrictions: 
development  of  municipal 
comprehensive  plans  and  institution  of 
local  ordinances  designed  to  steer 
development  away  from  sensitive 
resources  and  to  manage  the  effiects  of 
gravel  mining  and  development; 
implementation  of  a  surface  water 
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ambient  toxic  monitoring  program  by 
the  DEP.  evaluation  of  the  Dennys  River 
Superfund  site;  and  toxic  removal 
action  at  Smith  Junk  Yard. 

Additional  actions  proposed  for 
enhancing  protection  include:  Placing 
exclusion  panels  on  elver  nets; 
instituting  a  moratoriiun  on  commercial 
sucker  harvesting  in  freshwater  on  the 
seven  rivers;  monitoring  other  salmonid 
populations  that  could  interbreed  with 
Atlantic  salmon;  screening  the  outlet  of 
Meddybemps  Lake  to  prevent  the  drop 
down  of  landlocked  salmon  during  the 
spawning  season;  screening  the 
outflows  of  hatcheries  to  prevail 
escapement  of  small  salmon  and  trout; 
evaluating  the  impact  of  splake,  brown 
trout,  cormorant  and  seal  predation; 
identifying  and  rectifying  fish  passage 
problems  at  Cooper's  Mills  Dam; 
evaluating  the  Eastern  Surplus 
Superfund  site  at  Meddybemps  Lake; 
and  instituting  a  moratorium  on  the 
disposal  of  toxic  materials  at  Smith  Junk 
Yard. 

The  Conservation  Plan  concludes  that 
the  key  to  successfully  providing  for  the 
needs  of  Atlantic  salmon,  other  fisheries 
resources,  agrictilture.  and  forestry  is 
watershed  planning.  The  Conservation 
Plan  uses  specific  watershed  councils, 
which  include  all  interested 
stakeholders  (State  and  Federal 
agencies,  conservation  groups, 
industries,  towns,  landowners,  etc.).  to 
guide  and  oversee  Atlantic  salmon 
conservation  activities  related  to  land 
use  and  other  activities  within  each 
watershed.  The  Sheepscot  River 
Watershed  Council  was  organized  in  the 
spring  of  1996  and  immediately  began 
addrrasing  agricultural  non-point  source 
pollution  within  that  watershed.  The 
Ducktrap  Cocdition  is  addressing  a 
variety  of  conservation  issues  within 
that  watershed,  and  the  Midcoast 
Atlantic  Salmon  Watershed  Council  was 
established  to  coordinate  planning  on 
the  Ehicktrap  and  Sheepscot  rivers.  Two 
new  local  watershed  councils  have  been 
formed  on  the  Sheepscot  and  Pleasant 
rivers. 

Project  SHARE  has  coordinated 
conservation  efforts  on  the  five 
Downeast  rivers  since  1994.  Local 
angler  groups  are  present  on  all  of  the 
rivers  and  are  very  active  in  salmon 
conservation.  Project  SHARE  continues 
to  provide  support  for  Atlantic  salmon 
conservation  and  serves  as  a  valuable 
forum  for  exchanging  ideas  and 
resolving  conservation  issues.  Specific 
examples  of  work  Project  SHARE  has 
undertaken  include:  A  temperature 
monitoring  study  on  five  rivers;  the 
design  of  a  prototype  trap  to  improve 
collection  at  the  Deimys  River  weir, 
repair  of  the  fish  ladder,  gate,  and 


screen  at  Meddybemps  Lake;  upgrading 
the  Pleasant  River  Hatchery  and 
Education  Center;  and  training  of  land 
managers  and  foresters  on  salmon 
biology  and  management  Champion 
International,  a  signifimnt  landowner  in 
five  of  the  seven  watersheds,  has 
instituted  riparian  management 
standards  thiat  exceed  the  regulatory 
standards  enforced  by  the  State.  The 
U.S.  Environmental  Protection  Agency 
(EPA)  is  currendy  completing 
preliminary  assessment  work  on  the 
Eastern  Surplus  Superfund  site  at 
Meddybemps  Lake,  and  the  DEP  is 
investigating  the  nearby  Smith  Junk 
Yard  site  for  contaminants  migrating 
into  the  Dennys  River. 

6.  Monitoring  and  Implementatimi: 
The  Conservation  Plan  is  complex  and 
will  require  the  commitment  from  and 
cooperation  of  numerous  State,  private 
and  Federal  entities  to  succeed.  The 
Services  intend  to  conduct  thorough 
monitoring  of  plan  implementation. 
This  oversight  will  be  accomplished 
through  membership  in  various  groups 
and  by  inspecting  projects,  attending 
ASA  and  Project  SHARE  meetings,  and 
remaining  in  contact  with  Maine 
officials.  Beginning  in  1998.  the  FWS 
will  have  additional  staff  to  accomplish 
these  tasks.  The  Services  also  anticipate 
relying  on  the  expertise  of  the  Technical 
Advisory  Committee  (TAG)  of  the  ASA 
to  continue  to  assess  the  salmon's  status 
and  needs. 

The  Conservation  Plan  recognizes  that 
the  continued  rehabilitation  of  Atlantic 
salmon  in  the  seven  rivers  will  depend 
on  partnerships  between  State  and 
Federal  agencies  and  private  sector 
groups.  The  Council  is  responsible  for 
the  implementation  and  monitoring  of 
the  Conservation  Plan  and  will 
supervise  the  Conservation  Plan 
Coordinator,  in  consultation  with  the 
ASA.  Because  its  members  include  the 
Commissioners  from  all  the  natural 
resource  and  development  related 
agencies  in  Maine,  the  Council  can 
affect  State-wide  policy  and  direct  State 
agency  actions.  An  Atlantic  Salmon 
Committee  has  been  formed  under  the 
Council,  and  the  Chair  of  the  ASA  is  as 
a  full  voting  member  of  that  Committee. 

During  the  Services'  second  reopened 
comment  period,  the  State  of  Maine 
submitted  a  report  which  provided  an 
update  on  progress  in  implementation 
of  the  Conservation  Plan.  The  Maine 
State  Legislattire  approved  and  funded  a 
Conservation  Plan  Coordinator  at  the 
State  Planning  Office  and  an  Atlantic 
salmon  biologist  at  the  ASA.  State 
agencies  have  been  advised  of  their 
responsibilities  under  the  Conservation 
Plan  and  are  planning  for  the 
implementation  of  their  respective 


responsibilities.  The  Conservatioa  Plan 
contains  a  5-yeer  monitoring  and 
implementation  schedule  that  Mrill 
allow  the  Conservation  Plan 
Coordinator  to  assess  progress  toward 
achievement  of  goals.  The  Council,  with 
the  assistance  of  the  Conservation  Plan 
Coordinator,  will  provide  aimual  reports 
of  Conservation  Plan  activities  uid 
results  from  each  watershed. 
Information  for  that  report  will  be 
solicited  from  the  ASA,  State  agencies, 
private  organizations  and  watnshed 
coimcils.  Monitoring  repents  will  be 
organized  under  the  following  four 
headings:  habitat  protection,  habitat 
enhancement,  species  protection,  and 
fishery  management  The  Services  will 
make  these  reports  available  for  public 
review  and  comment 

Finding  and  l^^thdrawal 

Section  4(b)(1)(a)  of  the  Act  provides 
that  the  Secretaries  of  Interior  and 
Commerce  shall  make  listing 
determinations  solely  on  the  basis  of  the 
best  scientific  and  conmiercial  data 
available  and  after  taking  into  account 
those  efforts  being  made  by  any  State  or 
foreign  nation  to  protect  such  species. 
The  Services  have  considered  the 
current  status  of  the  seven  rivers  DPS  of 
Atlantic  salmon  and  have  taken  into 
account  the  efforts  being  made  to 
protect  the  species  including 
development  of  the  Conservation  Plan, 
the  extent  of  implementation  of  the 
Conservation  Plan  to  date,  private  and 
Federal  efforts  to  restore  the  species, 
and  international  efforts  to  control 
ocean  harvest  through  NASCO.  The 
Services  believe  that  ongoing  actioiu, 
including  those  identified  in  the 
Conservation  Plan,  have  substantially 
reduced  threats  to  the  species  and  that 
these  ongoing  actions,  together  with 
additional  planned  actions,  will 
facilitate  the  continued  rehabilitation  of 
the  seven  rivers  DPS.  Consequently,  the 
Services  find  that  the  seven  rivers  DPS 
of  Atlantic  salmon  is  not  likely  to 
become  endangered  in  the  foreseeable 
future  and  that,  therefore,  listing  is  not 
warranted  at  this  time. 

In  addition,  because  the  possibility 
exists  that  other  populations  of  Atlantic 
salmon  could  be  added  to  the  seven 
rivers  DPS  in  the  future,  and  for 
purposes  of  future  conservation 
activities,  the  Services  are  renaming  the 
seven  rivers  DPS  the  Gulf  of  Maine  DPS. 
Other  populations  of  Atlantic  salmon 
will  be  added  to  the  Gulf  of  Maine  UPS 
if  they  are  found  to  be  naturally 
reproducing  and  to  have  historical, 
river-specific  characteristics.  The  area 
within  which  populations  of  Atlantic 
salmon  meeting  die  criteria  for 
inclusion  in  the  DPS  are  most  likely  to 
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be  found  i*  from  the  Kennebec  River 
north  to,  hot  not  including,  the  St  Croix 
River.  The  Services  believe  that  the 
populations  in  Togus  Stream,  a  tributary 
to  the  Kennebec  River,  and  Cove  Brook, 
a  tributary  to  the  Penobscot  River,  may 
warrant  inclusion  in  the  Gulf  of  Maine 
DPS.  Further  investigation  of  these  and 
otkar  extant  river  populatiofis  from  the 
Kaonebec  River  north  to.  but  not 
including,  the  St.  Croix  River  will 
continue  in  order  to  determine  if  they 
meet  the  criteria  for  incluaion  in  the 
DPS. 

The  Coosecvatioo  Plan  was  developed 
for  the  seven  rivers  DPS  of  Atlantic 
■*'"'~'  originally  proposed  for  listing 
by  the  Services.  The  Services  will  work 
with  tks  Slate  to  4stenBine  the  sutus  of 
populations  of  Atlantic 
I  which  may  be  added  to  the  OPS 
In  the  6itiire  and  whether  the 
Conaafvadon  Plan  should  be  modified 
to  admass  any  threats  fnad  by  any 
added  populations. 

The  Conservation  Plan  calls  for 
annual  reporting  of  plan 

itatioo  on  a  river-by-Hver 
In  order  to  inform  interested 
citizens  and  to  give  them  an  opportunity 
for  comment,  the  Services  Mrill  make  the 
annual  reports  available  for  review  upon 
request  and  solicit  comments  through  a 
aotioa  in  the  Federal  Kaaialar  and  news 


The  Conservstion  Plan  identifies 
numaraus  ongoing  and  planned  actions 
for  tba  prataction  and  rehabilitation  of 
the  seven  rivers  DPS  of  Atlantic  salmon. 
Modifications  to  the  recreational  fishery 
including  the  addition  of  wardens. 
shortened  seaaons  and  gear  restrictions 
era  already  being  implemented.  The 
Services  are  seeking  additional 
refinements  to  the  catch  and  release 
program  to  further  remove  the 
likelihood  of  mortality  including 
closure  of  some  of  the  rivers  when 
biological  conditions  warrant  closure. 
The  Services  have  received  a 
commitment  by  the  State  that  such 


modifications  will  be  in  place  prior  to 
the  19M  angling  season.  Efforts  to 
miniwriaw  Impacts  from  aquaculture 
include  institution  of  the  most  stringent 
fish  health  regulations  in  the  country, 
weir  construction  on  several  rivers. 
development  of  s  code  of  practices,  and 
continued  research  on  marking  and 
triploidy.  The  Services  will  continue  to 
■onltor  the  development  of  a  code  of 
practice  for  the  aquaculture  industry 
and  its  subsequent  implementation  and 
assessment,  liie  United  States  remains 
active  in  the  intemetional  forum  for 
Atlantic  salason  msn^ement.  NASCO. 
and  the  parties  have  endorsed  scientific 
establishments  of  quotas  to  protect  U.S. 
fish  during  their  migration.  Numerous 
other  tasks  dealing  with  agriculture. 
fmeetiy.  recreetional  fishing  for  other 
species,  outraech  and  education,  were 
diacnesed  in  the  "Factors  Affecting  the 
Speciea"  and  the  "Efforts  to  Protect 
Maine  Atlantic  Salmon"  sections  of  this 
notice.  The  development  of  river 
specific  stocks,  ongoing  habitat 
assaasaaent  work,  establishment  of 
welerriied  couocila.  juvenile  survival 
studies,  and  coBVSrsion  of  Craig  Brook 
Hatchery  further  support  the  Services' 
finding  that  listing  is  not  justified  at  thia 
time. 

Enda^ered  Species  Act  Overaighl 

The  process  for  listing  Maine  Atlantic 
salmon  under  the  Act  will  be  reinitiated 

if: 

1.  An  emergency  which  poses  a 
significant  risk  to  the  well-being  of  the 
Gulf  of  Maine  DPS  is  identified  end  not 
immediately  and  adequately  eddraeaed; 

2.  The  biological  sUtus  ot  the  Gulf  of 
Maine  DPS  is  such  that  the  DPS  is  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range,  or, 

3.  The  biological  status  of  the  Gulf  of 
Maine  DPS  is  such  that  the  DPS  is  likely 
to  become  endangered  in  the  foreseeable 
fotura  throughout  all  or  a  significant 
portion  of  its  mnQT 

The  circunMlsaoss  described  under  1, 
2,  and  3  above  could  be  a  result  of: 


insufficient  progress  in  implementation 
of  the  Conservation  Plan;  a  failure  to 
modify  the  Conservation  Plan  to  address 
a  new  threat(s)  or  an  increase  in  the 
severity  of  a  threat(s);  a  failure  to  modify 
the  Conservation  Plan,  if  necessary,  to 
address  a  threat(s)  facing  any  other 
populations  added  to  the  Gulf  of  Maine 
DPS  in  the  foture;  or  the  inability  of  the 
State  of  Maine  to  address  a  threat(s).  A 
decision  to  reinitiate  the  listing  process 
generally  would  be  made  shortly  after 
the  end  of  an  annual  reporting  period; 
however,  under  circumstances 
involving  an  eaneigency  threat,  the 
decision  would  be  made  immediately 
following  a  determination  by  the 
Services  that  the  emergency  threat  is  not 
being  edequately  addressed. 
Appropriate  notice  will  be  provided  to 
State  officials  should  the  Services 
decide  to  reinitiate  the  listing  process. 


The  complete  citations  far  the 
refsrences  used  in  the  preparation  of 
this  document  can  be  obtained  by 
contacting  Mary  CoUigan  or  Paul 
Nickarson  (see  AOtMESKS  section). 
Persons  wishing  to  review  the 
Administrative  Record  relating  to  this 
action  may  contact  either  individual  to 
set  up  an  appointment 

Authmt:  The  primary  authors  of  this 
iKitice  are  Mary  Colligan  and  Paul 
Nickarson  (see  AOONESSES  section). 

Aiiihaiilj  The  autiiority  for  tliis  action  Is 
•action  4(bHS)(BKii)  of  tha  Endangered 
Species  Act  of  1973,  as  amandwl  (16  U.S.C. 
1S31  et  §eq.] 

DalKl:  Oeoambsr  12, 1987. 
Jaals  Rappaport  Oarfc, 
Dinctor,  Fish  and  Wildlifa  Stvice. 

12. 1997. 


Assittant  AdmitUttratorforFiBheriea, 

National  Marine  Fishariea  Sanrice. 

[PR  Doc.  97-33042  Filed  12-17-97;  8:45  am) 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  docunr)ents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
put>lic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  dedstons  and 
rulings,  delegations  ot  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Klamath  Provincial  Advisory 
Committee  (PAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


The  Klamath  Provincial 
Advisory  Committee  will  meet  on 
January  8  and  9, 1998  at  the  Best 
Western  Hilltop  Inn  California  Room 
2300  Hilltop  Drive,  Redding.  California. 
On  January  8,  the  meeting  will  begin  at 
9:00  a.m.  and  adjourn  at  5:00  p.m.  The 
meeting  on  January  9  will  resume  at 
8:00  a.m.  and  adjourn  at  2:00  p.m. 
Agenda  items  to  be  covered  include:  (1) 
ecological  and  soci-economic 
considerations  associated  with  the 
Northwest  Forest  Plan  (green  tree 
retention  vs.  thinning);  (2)  Tribal  panel 
presentation  on  impacts  from  the 
Northwest  Forest  Plan;  (3) 
subcommittee  reports;  and  (4)  public 
comment  periods.  All  PAC  meetings  are 
open  to  the  public.  Interested  citizens 
are  encouraged  to  attend. 

FOR  FURTHEp  INFORMATKM  CONTACT: 
Connie  Hendryx.  USDA.  Klamath 
Natioiud  Forest,  at  1312  Fairlane  Road, 
Yreka,  California  96097;  telephone  530- 
842-6131.  (FTS)  700-467-1309. 

Dated:  December  9, 1997 
Jan  Ford, 

Acting  Forest  Supervisor. 
(PR  Doc  97-33002  Filed  12-17-97;  8:45  am] 

BMJJNQ  OOOC  34ie-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Bexar-Medina-Atascoaa  Counties 
Water  Conservation  Plan  and 
Environmental  Impact  Statement. 
Bexar,  Medina,  Atascosa  Counties, 
T« 


AOBICY:  Natural  Resources 
Conservation  Service,  USDA. 

ACTION:  Notice  of  availability  of  record 
of  decision. 

SUMMARY:  John  P.  Burt,  State 
Conservationist,  responsible  Federal 
Officer  for  projects  administered  under 
the  provisions  of  Public  Law  83-566,  16 
U.S.C.  1001-1008.  in  the  State  of  Texas, 
is  hereby  providing  notification  that  a 
Record  of  Decision  to  proceed  with  the 
Bexar-Medina-Atascosa  Coimties  Water 
Conservation  Plan  is  available.  Single 
copies  of  this  Record  of  Decision  may  be 
obtained  from  John  P.  Burt  at  the 
address  shown  below. 

For  further  information  contact  John 
P.  Burt,  Natural  Resources  Conservation 
Service,  101  South  Main,  Temple,  Texas 
76501-7682,  telephone  254-742-9800. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904.  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  wliich  requiras 
intergovemmentai  considtation  with  state 
and  local  ofBcials) 

Dated:  Docember  8, 1997. 
John  P.  Burt, 
State  Conservationist. 

(FR  Doc.  97-33082  Filed  12-17-97;  8:45  am] 
8HJJNQ  CODE  M10-1S-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Arkansas  Adviaory  Committee 

Notice  is  hereby  given,  piuvuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Arkansas  Advisory  Committee  to  the 
Commission  will  convene  at  6:00  p.m. 
and  adjourn  at  8:30  p.m.  on  Thursday, 
January  22,  1998,  at  the  Littie  Rock 
Hilton,  925  South  University,  Little 
Rock,  Arkansas  72204.  The  purpose  of 
the  meeting  is  to  provide  orientation  for 
new  members,  brief  the  Conunittee  on 
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Conunission  activities,  and  plan  future 
Committee  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Wasiiington,  DC,  Decemlier  10. 
1997. 

Carol-Lee  Horley, 

Chief,  Regional  Programs  Coordination  Urdt. 
(FR  Doc.  97-33001  Filed  12-17-97;  8:45  am) 
SaUNQ  CODE  SSIS-OI-^ 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Secretarial  Business  Development 
Mission  to  Turkey 

SUMMARY:  Secretary  of  Commerce 
William  M.  Daley  will  lead  a  business 
development  mission  to  Turkey,  one  of 
Eurasia's  most  significant  emerging 
markets,  to  promote  expanded  trade 
opportunities,  advocate  for  U.S. 
business  interests,  advance  significant 
commercial  policy  objectives,  and 
support  the  inaugural  meeting  of  the 
U.S. -Turkey  Business  Development 
Coimcil. 

This  mission  to  one  of  the  most 
rapidly  growing  Big  Emerging  Markets 
will  advance  the  Secretary's  priorities 
on  behalf  of  American  firms  and 
workers,  including:  (1)  Ensuring 
participation  by  U.S.  firms  in  major 
Turkish  projects;  (2)  reducing/ 
eliminating  non-tariff  barriers  to  U.S. 
exports  and  investments;  (3)  securing . 
compliance  with  trade  agreements, 
especially  those  related  to  international 
arbitration;  (4)  advocating  for  acceptable 
terms  for  U.S.  energy  investment 
projects;  and  (5)  strengthening  Turkish 
government  officials  and  business 
executives'  favorable  impression  of  U.S. 
technology,  business  practices  and 
companies. 

Toe  Secretary's  mission  will  focus  on 
the  energy  sector,  with  particular 
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emphasis  on  power  equipment  and 
services  and  will  include  U.S. 
companies  whose  interests  range  from 
■MMsing  opportunities  in  the  Turkish 
market  to  expanding  existing  business 
relationships.  The  mission  will  begin  in 
Ankara,  the  capital  of  Turkey,  for 
meetings  with  Government  officials. 
Turkish  business  representatives  and 
U.S.  companies  currently  active  in 
Turkey,  it  will  continue  on  to  Istanbul. 
A  key  focus  of  the  mission  will  be  to 
explore  ways  U.S.  Grms  may  put  their 
technologies  and  know-how  to  work  in 
helping  Turkey  to  execute  pending 
power  development  projects,  which  will 
total  billions  of  dollars.  The  mission 
also  will  seek  to  capitalize  on 
opportimities  in  other  sectors  for 
mutually-beneficial  trade  and 
investment. 

DATES:  January  19-21. 1998. 
AOOncsSCS:  (none). 
FOM  FURTHER  WTORMATION  CONTACT: 
Applications  may  be  submitted  any  time 
after  December  15th  to  Cheryl  Bruner. 
Director  of  the  OfRce  of  Business 
Liaison,  or  Eric  Schwerin  at  (202)  482- 
1360.  fisx  (202)  482-4054.  Ail 
applications  must  be  received  by 
January  7, 1998.  Applicationa  received 
after  January  7th  will  be  considOTad  OD 
a  space  available  basis. 

•UPMJEMENTARY  MFORMATKM: 

The  Mission  itinerary  «vill  be  as 
follows: 

January  18  (Sunday) — Mission  arrival 

and  orientation 
January  19  (Monday) — Ankara 
January  20  (Tuesday) — Ankara  with 

departtire  for  Istanbul 
January  21  (Wednesday) — Istanbul — 

Mission  concludes  Wednesday 

evening 

Overall  Commercial  Setting 

Turkey,  with  its  geographic 
relationship  to  Europe,  the  Middle  East 
and  the  southern  tier  of  the  Newly 
Independent  States,  is  a  natural  Big 
Emerging  Market  for  U.S.  business.  Over 
the  past  decade.  Turkey  had  the  highest 
average  GNP  growth  rate  of  any  OECD 
country.  Its  luge  population,  growing 
private  sector,  extensive  infrastructure 
and  building  requirements,  and  a 
government  commitment  to  liberalize 
the  economy  are  expected  to  propel 
continued  economic  expansion  into  the  ' 
21st  century. 

Increesea  industrial  and  urt>an  growth 
has  created  an  overburdened  physical 
infrastructure,  and  the  continuing  stress 
of  rapid  urbanization  has  generated  a 
massive  investment  requirement  to 
improve  living  conditions.  Increasingly, 
the  Turkish  government  has  encouraged 


the  local  private  sector  and  international 
investors  to  construct  and  operate 
urgently  needed  energy,  transportation, 
and  environmental  infrastructure. 

Privatization  plans  present  significant 
opportunities  for  U.S.  firms.  Successive 
Turkish  governments  have  recognized 
that  privatization  generates  financial 
resources,  reduces  fiscal  drain,  and 
improves  economic  efficiency. 
Electricity  generation,  transportation 
and  petroleum  refining  and  distribution 
are  among  the  sectors  offering  such 
opportunities. 

Energy.  Power  Equipment  and  Servioea 
Commercial  Setting 

Recent  legislative  changes  and  the 
formation  of  a  new  centrist  government 
may  be  opening  the  way  for  rapid 
private  power  development.  This 
situation  has  led  to  the  following 
davelopments  which  should  creete  a 
strong  equipment  and  services  market  in 
Turkey: 

•  Tne  Turkish  national  power 
company  held  a  tender  for  five  new 
power  plants  with  5200  MW  of  capacity 
on  a  Build-Operate  basis,  at  an 
estimated  cost  of  $3.75  billion. 

•  The  Turkish  power  company  has 
tendered  the  Transfar  of  Operating 
Rights  (TOR)  for  eight  plants  and 
announced  the  winning  bidders  on 
October  17.  Renovation  Investments  in 
these  plants  could  amount  to  several 
hundred  million  dollars. 

•  The  Turkish  distribution  monopoly 
has  issued  a  TOR  for  25  local 
distribution  systems,  with  awards 
expected  shortly. 

•  Turldsh  energy  oCBcials  have 
informed  energy  companies  that  they 
will  tender  seven  additional  new  plants 
in  1998. 

These  opportimities  exist  alongside 
important  tender,  contract  and  financing 
issues  which  often  stand  in  the  way  of 
project  realization.  It  is  hoped  that  the 
Secretary's  mission  can  assist  in  the 
tlution  of  such  problems. 


Goeb  Cor  the  Miaaioa 

Reaffirm  U.S.  Government 
commitment  and  support  for  Turksjr's 
program  of  privatization  of  state 
enterprises  and  heighten  U.S.  private 
sector  participation  in  Turkey's 
economic  growth. 

Increese  sales  of  U.S.  energy  products 
and  services  to  Turkey,  particularly  in 
the  power  equipment  and  services 
sector,  by  exposing  representatives  of 
qualified  U.S.  companies  in  the  power 
equipment  and  services  sector  to 
currently  expanding  opporttmities 
brought  about  by  the  construction  of 
large  new  power  plants,  privatization  of 
existing  plants  and  distribution 


networks,  and  renovation  and 
modernization  of  inefficient  and 
environmentally-damaging  plants. 
Increase  sales  of  other  U.S.  products  and 
services  to  Turkey. 

Seek  resolution  of  outstanding 
bilateral  commercial  issues  and 
advocate  U.S.  interests  regarding 
specific  problems  and  opportunities  in 
certain  key  areas:  (1)  Power  generation 
and  energy;  (2)  economic  reforms;  and 
(3)  compliance  with  trade  agreements, 
especially  thoae  related  to  international 
arbitration. 

Scenario  for  the  Mlaaiaii 

The  Secretary's  business  development 
mission  will  visit  the  capital  of  Turkey, 
Ankara,  and  conclude  in  Istanbul.  This 
mission  will  promote  Turkey  as  a  key 
emerging  market  that  warrants  the 
attention  of  a  wide  range  of  U.S.  firms, 
from  ready  to  export  small  or  medium 
sixed  firms  to  large  firms  exploring  new 
business  opportunities. 

Mission  recruitment  of  8  to  10 
enterprises  will  focus  on  the  energy, 
power  equipment  and  services  sectors. 
Mission  recruitment  will  also  draw  on 
commercial  opportiuiities  for  goods  and 
services  resulting  from  the  privatization 
plans  of  the  Turkish  government  and 
bom  other  opportunities  for  U.S.  firms 
in  Turkey. 

In  his  meetings  with  officials  of  the 
Government  of  Turkey,  the  Secretary 
will  work  to  move  our  commercial 
dialogue  forward,  identifying  issues  that 
still  impede  U.S.  oompanies'  ability  to 
do  business  in  Turi^  and  encouraging 
steps  to  remove  the  obstacles.  The 
timing  of  the  trip  to  coincide  with  the 
inaugural  meeting  of  the  U.S. -Turkey 
Business  Development  Council  will 
provide  an  exceptional  venue  for 
advancing  cooperation  between  the  U.S. 
and  Turkish  private  sectors. 

The  program  for  the  mission  will 
include: 
Embassy/consulate  briefings  gn  the 

commercial/economic  environment 
Meetings  %vith  Turkish  Government 

Officials 
Meetings  with  Turkish  enterprises  and 

trade  associations 
Meetings  with  American  business 

executives  based  in  Turkey 

Company  Participation  Will  Be 
Determined  on  the  Baais  of 


Status  as  U.S.-owned  or  U.S.-based 
company  with  capacity  to  deliver 
relevant  equipment  or  services  to 
Turkey.  The  goods  or  services  provided 
must  either  be  produced  in  the  United 
States  or,  if  not,  must  be  marketed  in  the 
name  of  a  U.S.  firm  and  have  at  least 
51%  U.S.  content  in  the  value  of  the 
finished  product  or  service.  The 
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company  must  not  be  owned  or 
controlled,  indirectiy  or  directiy  by  a 
foreign  government. 

Consistency  of  the  company's  goals 
with  the  scope  and  desired  outcome  of 
the  mission  as  described  herein. 

Past,  present  and  prospective  business 
in  Turkey. 

Diversity  of  company  size,  type, 
location,  demographics,  and  traditional 
undsr-representation  in  business. 

An  applicant's  partisan  political 
activities  (including  political 
contributions)  are  irrelevant  to  the 
selection  process. 

Other  lYip  Objectivea  and  Events 

In  addition  to  the  mission  scenario 
described  above.  Secretary  Daley  will 
also  support  the  inaugural  meeting  in 
Ankara  of  the  U.S.-Turkey  Business 
Development  Council  in  order  to 
establish  an  improved  bilateral  business 
and  government  cooperation  for 
expanding  commercial,  trade  and 
investment  relations.  The  Secretary  will 
seek  to  accomplish  several  commercial 
policy  objectives  in  bilateral 
government  to  government  meetings 
with  Turkish  officials  in  Ankara  and 
with  the  press  and  private  sector  in 
Istanbul.  Our  bilateiral  policy  agenda 
includes  addressing  IPR  issues, 
investment  barriers  to  U.S.  companies, 
insuring  compliance  with  international 
arbitration  agreements,  regulatory  issues 
related  to  the  privatization  of 
telecommunications  companies. 
Caspian  pipeline  construction  and 
supply  issues,  and  investment  policim 
related  to  "Build-Operate"  and  "Build, 
Operate  Transfar." 

Dated:  Dacember  12. 1997. 
CaOeriDeVial, 

Acting  Dinctor.  Energy  DMsion/OEIhl/BI/ 

TD. 

(FR  Doc  97-32906  Piled  12-17-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

intomatlonal  Trade  Administration 

Notica  of  Opportunity  to  Apply  to 
Serve  on  the  Board 

AQBiCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  Opportunity  to  Apply 
to  Serve  on  the  Board  o{  the  United 
States-India  Commercial  Alliance. 

aUMMARY:  The  Department  of  Commerce 
is  currendy  seeking  applications  for 
three  individuals  to  serve  on  the  U.S. 
section  of  the  Board  of  the  United 
States-India  Commercial  Alliance 
(USICA).  On  January  16, 1995,  Ronald 


H.  Brown,  U.S.  Secretary  of  Commerce, 
and  Pranab  Mukherjee,  India's  Minister 
of  Commerce,  signed  terms  of  reference 
creating  USICA.  On  October  17, 1996. 
Michael  Kantor.  U.S.  Secretary  of 
Commerce,  and  B.B.  Ramaiah,  India's 
Minister  of  Commerce,  signed  an 
agreement  extending  USICA  for  two 
years,  until  January  15, 1999.  The 
purpose  of  USICA  is  to  facilitate  the 
further  development  of  commercial 
relations,  trade,  and  investment  between 
U.S.  and  Indian  private  sector 
businesses.  USICA  is  administered  and 
its  activities  are  coordinated  by  a  Board 
composed  of  an  equal  number  of  private 
sector  representatives  from  the  United 
States  and  India.  U.S.  and  Indian  Board 
members  are  selected  by  the  U.S. 
Secretary  of  Commerce  and  Indian 
Minister  of  Commerce,  respectively.  The 
work  of  the  USICA,  which  includes 
trade  missions,  conferences,  and 
roundtables  bringing  together  business 
persons  from  the  United  States  and 
India,  cunentiy  is  fociised  on  four 
economic  sectors:  information 
technology,  transportation  and 
infrastructure,  food  processing  and 
packaging  ("agribusiness"),  and  power. 
Individual  Board  members  generally 
concentrate  their  efforts  on  one  of  these 
sectors. 

Further  Information:  Private  sector 
representatives  will  be  appointed  to  the 
Board  for  a  two  year  term,  or  until 
January  15, 1999,  if  USICA  is  not 
extended  beyond  its  current  expiration 
date.  Applications  are  now  being  sought 
for  private  sector  members  to  serve  for 
a  term  beginning  February  9, 1998. 
Private  sector  members  will  serve  at  the 
discretion  of  the  Secretary.  They  are 
expected  to  participate  fully  in  defining 
the  agenda  for  USICA  and  in 
implementing  its  work  program.  It  is 
expected  that  private  sector  individuals 
chosen  for  the  USICA  Board  will  attend 
at  least  75%  of  USICA  meetings  which 
will  be  held  in  the  U.S.  and  India. 

Private  sector  Board  members  are 
fully  responsible  for  travel,  living  and 
personal  expenses  associated  with  their 
participation  in  USICA.  The  private 
sector  Board  members  will  serve  in  a 
representative  capacity  presenting  the 
views  and  interests  of  the  particular 
business  sector  in  which  they  operate; 
private  sector  Board  members  are  not 
special  government  employees. 

USICA  works  on  issues  of  common 
interest  to  encourage  bilateral  trade  and 
investment,  includhig,  but  not  limited 
to,  the  following: 

— ^Implementing  trade/business 
development  and  promotion  programs 
including  trade  missions,  conferences. 


exhibits,  seminan  and  other  events, 

and 
— ^Adopting  sectoral  or  project  oriented 

approaches  to  expand  business 

opportunities  and  discussing 

concerns  relating  to  expanding 

commercial  opporttuiities 

Selection:  There  are  ten  positions  on 
the  U.S.  side  of  the  USICA  Board,  of 
which  three  are  currentiy  vacant.  This 
notice  is  seeking  applications  for  those 
three  positions. 

Eligibility  requirements.  Applicants 
must  be: 

»  A  U.S.  citizen  residing  in  the 
United  States  or  a  permanoit  United 
States  resident; 

•  A  CEO  or  other  top  management 
level  employee  of  a  U.S.  company  or 
organization  involved  in  commercial 
activities  between  the  United  States  and 
India; 

•  A  member  of  a  leading  business 
association;  and 

•  Not  a  registered  foreign  agent  under 
the  Foreign  Agents  Registration  Act  of 
1938  (FARA). 

In  reviewing  eligible  applicanta.  die 
Commerce  Department  will  consider 

•  The  applicant's  expertise  in  one  of 
the  following  business  secton  in  which 
USICA  is  active:  transportation  and 
infrastriicture,  and  food  processing  and 
packaging  (agribusiness); 

•  Readiness  to  initiate  and  be 
responsible  for  USICA  activities  in  the 
business  secton  in  which  USICA  is 
active; 

•  Ability  to  contribute  in  light  of 
overall  Board  composition  (for  example, 
to  ensure  balance  in  representation  of 
indiistry  sectors): 

•  Diversity  of  compeny  size.  type, 
location,  demographics  or  additional 
under-representation  in  btisiness. 

To  be  considered  for  membership, 
please  provide  the  following:  name  and 
tide  of  the  individual  requesting 
consideration;  name  and  address  of  the 
company  or  organization  sponsoring 
each  individual;  company's  product  or 
service  line;  size  of  the  company;  export 
experience  and  major  markets;  a  bnet 
statement  of  why  each  candidate  should 
be  considered  for  membership  on  the 
USICA  Board;  the  particular  segment  Of 
the  business  community  each  candidate 
would  represent;  a  personal  resume;  and 
a  statement  that  the  applicant  is  not  a 
registered  foreign  agent  under  FARA. 

Deadline:  In  order  to  receive  full 
consideration,  requests  must  be  received 
no  later  than:  January  20, 1998. 
ADDRESSES:  Please  send  your  requests 
for  consideration  to  Richard  D.  Harding, 
Director,  Office  of  South  Asia  and 
Oceania,  U.S.  Department  of  Commerce, 
Room  2308, 14th  St  and  Constitution 
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Ave.,  N.W.,  Washington,  D.C.  20230,  fax 
(202) 482-5330. 

RM  FURTHER  MFORMATION  CONTACT: 
Richard  D.  Harding.  Director,  Office  of 
South  Asia  and  Oceania.  U.S. 
Department  of  Commerce,  Room  2306, 
14Ui  St.  and  Constitution  Ave..  N.W., 
Washington.  DC.  20230,  telephone 
(202)  482-2055,  fiax  (202)  482-5330. 

Aiithoff»j   15  U.S.C  1S12. 
DatMl:  December  12, 1987. 


Acting  Deputy  Aaaiatant  SacntatyforAaia 

and  the  Pacific. 

(PR  Doc  97-33053  Filed  12-17-97:  8:4S  am) 


DEPARTMENT  OF  COMMERCE 


Nallonai  (VaMitr  Mid  Ai 
Administration 


(LO.  110IITA] 


RavtakNiof 


on 


National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  modificrtion  to  IM  of 
candidate  species. 


r:  NMFS  revise*  its  candidate 
species  list  in  regard  to  Atlantic  salmon 
{Salmo  aaloj). 

AOORES8CS:  Comments  and  reliable 
docimientation  concerning  this  revision 
should  be  sent  to  the  Chief  of 
Endangered  Species.  NMFS,  Office  of 
Protected  Resources.  1315  East-West 
Highway,  F/PR3,  Silver  Spring,  MD 
20010. 
FOR  FUR1MCR  WTORMATWN  CONTACT: 

Nancy  Chu  or  Tarri  Jordan  at  (301)  713- 
1401. 


FARY  MPORMATKM:  In  a  notice 
published  today.  NMFS  and  the  U.S. 
Fiah  and  Wildlife  Service  (FWS) 
faoamed  the  Seven  Rivers  Distinct 
Population  Segment  (DPS)  of  Atlantic 
Salmon  the  Gulf  of  Maine  DPS  in  order 
to  allow  future  inclusion  in  the  DPS 
those  extant  populations  from  the 
Kennebec  River  north  to.  but  not 
including,  the  St.  Croix  River.  NMFS 
believes  that  the  populations  previously 
identified  in  Togiis  Stream,  a  tributary 
to  the  Kennebec  River,  and  Cove  Brook, 
a  tributary  to  the  Penobscot  River,  and 
other  extant  river  populations  warrant 
further  investigation  and  may  warrant 
future  inclusion  in  the  Gulf  of  Maine 
DPS. 


NMFS  previously  identified 
populations  of  Atlantic  Salmon  in  the 
Kennebec  River,  Penobscot  River,  Tunk 
Stream,  and  St.  Croix  River  as  candidate 
spades  and  included  them  in  the  Jtily 
14, 1997,  candidate  notice  pf  review  (62 
FR  37560).  With  this  notice,  NMFS 
revises  its  List  of  Candidate  Species  to 
include  the  Gulf  of  Maine  DPS  of 
Atlantic  salmon,  which  includes  some 
of  the  populations  previously  identified 
aa  candidate  8p>ecies.  In  addition,  NMFS 
nolM  that  the  proposed  rtile  to  list  the 
Sevan  Rivers  DPS  as  threatened  under 
the  ESA  (60  FR  50530)  was  mthdrawn 
in  a  notice  published  today. 

Dated:  DMxmbw  IS,  1997. 

Hilda  Diaa^uHsiu. 

XXractar,  Office  of  ProtactadBeeourcmt. 
National  ktarine  Fiaheriea  Service. 

Table  1.— Revised  List  of  Candidate 
Species 


Conwnon 
name 

SdanMc 
nsnw 

Famiy 

Aiaaof 
oonoam 

AUanMc 

--^- * 

Sdnio 

SfllmonI- 

QuNol 
IMna 
OPS. 

TYUa  ia  a  iwMon  of  Iha  MaMrai  for  "Aaanic 
Salmon-  found  In  the  labia  ai  6  FR  37562, 
July  14.  1807. 

(FR  Doc.  97-33043  Filed  12-17-97;  8:45  am) 


DEPARTMBIT  OF  OOMMERCC 


p.0.  ISMtTAI 


FWmtt  No.  1016  (PieTH) 


National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

ACTION:  Scientific  research  permit 
amendment 


Notice  a  hereby  given  ttiat  a 
request  for  tunendment  of  scientific 
research  permit  no.  1016  submitted  by 
Hubbs-Sea  World  Research  Institute. 
2595  Ingraham  Street,  San  Diego,  CA 
02109.  has  been  granted. 

ADORtnei.  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

PermiU  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
Highway.  Room  13130.  Silver  Spring. 
MD  20910  (301/713-2289):  and 


Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Blvd.,  Long  Beach,  CA 
00802-4213  (562/980-4001). 
SUPPt^MENTARY  MFORMATION:  On 
October  28, 1997,  notice  was  published 
in  the  Fadaral  Regiater  (62  FR  55787) 
that  an  amendment  of  permit  no.  1016, 
issued  October  16.  1996  (61  FR  53901) 
had  been  requested  by  the  above-name 
organization.  The  requested  amendment 
has  been  issued  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  and  the  regulations  governing  the 
taking  and  importing  of  marine 
mammals  (50  CFR  part  216). 

The  permittee  currently  has 
authorization  to  harass  several  speciea 
of  stranded  rehabilitated  and 
permanently  captive  pinnipeds  and 
small  cetaceans  in  order  to  measure 
their  interaction  with  fishing  gear  and  to 
determine  the  effect  of  introducing  an 
auditory  stimulus  (i.e.,  pinger)  on 
responses.  The  research  is  au^orized  to 
be  conducted  over  a  five  year  period. 
The  permit  has  been  amended  to 
authorize:  the  addition  of  2  pinger  trials 
and  2  net  trials  with  14  of  the  18 
California  sea  lions  (Zalopbus 
califontianua)  currently  authorized  to  be 
involved  in  motivatiomd  state  trials;  and 
an  increase  in  the  number  of  California 
sea  lions  to  be  used  in  the  naive  trials 
from  30  to  40. 

Dated:  Deownber  12, 1997. 

A—P.TiitBit, 

Chief.  Petmite  and  Documeatation  Division, 
Office  of  Protected  Beeouwee.  National 
ktarine  Fiaheriet  Servitx. 

(PR  Doc.  97-33075  Filed  12-17-07;  8:45  am) 
aauNQ  oooc  )si»-is-r 


DEPARTMBUT  OF  COMMERCE 


Sollcltirtg  Applications  for  Mowbarship 
on  PubHc  Advisory  CoiiNiilttss  for 
Tfsdsnwrk  Aflsirs 

AOBICV:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice. 


The  Patent  and  Trademaii: 
Office  is  seeking  five  members  for  the 
Public  Advisory  Committee  for 
Trademark  Affairs.  Member  terms 
would  begin  on  January  1, 1908.  A 
member  must  be  an  organization  that  Is 
representative  of  the  intellectiial 
property  community,  e.g.,  a  bar  group, 
a  business  organization  or  an  academic 
institution.  Organizations  interested  in 
membership  should  send  a  letter 
expressing  that  interest  and  containing 
the  information  set  out  in  the 
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Supplementary  information  to  the 
Patent  and  Trademark  Office. 
DATES:  Submit  applications  on  or  before 
January  8. 1998. 

ADDRESSES:  Mail  letters  of  request  to 
participate  in  the  Public  Advisory 
Committee  for  Trademark  Affairs  to  The 
Honorable  Bruce  A.  Lehman.  Assistant 
Secretary  of  Commerce  and 
Commissioner  of  Patents  and 
Trademarks,  United  States  Patent  and 
Trademark  Office.  Washington.  IX] 
20231. 

FOR  FUR1MER  ■fFOMIATION  CONTACT: 
David  E.  Bucher,  Deputy  Assistant 
Commissioner  for  Trademark  Policy  and 
Projects,  at  (703)  308-9100,  ext  20. 

SUPPI^MDfTARY  SIFORMATION:  This 
Committee  is  chartered  under  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  Its  purpose  has  been,  and 
continues  to  be,  that  of  advising  the 
Patent  and  Trademark  Office  (Office)  on 
ways  to  increase  the  Office's  efficiency 
and  effectiveness  and  to  provide  a 
continuing  flow  of  insights  and 
perceptions  from  the  private  secttn*  to 
the  Offiae  in  the  area  of  international 
and  domestic  trademark  law. 

The  Office  amended  the  charter  of  the 
Committee  in  1996  to  make  the 
Committee  more  diverse  and  more 
representative  of  trademark  owners, 
trademark  practitioners  and  the 
Intellectual  Property  community  as  a 
whole.  Accordingly,  the  Commissioner 
will  select  five  representative 
organizations  from  among  intellectual 
property  organizations,  bar  groups, 
business-related  organizations  and 
academia.  The  five  ofganizations  whose 
members'  terms  will  expire  on 
December  31, 1997,  are  not  precluded 
from  responding  to  this  notice. 
However,  no  member  may  serve  more 
than  two  consecutive  terms. 

Each  organization's  letter  to  the 
Commissioner  should  explain  the 
nature,  size  and  characteristics  of  the 
organization  and  why  this  particular 
group  is  deserving  of  membership  on 
this  commitiee.  ' 

Selection  of  the  organizations  will  be 
based  on  the  following  criteria:  (1) 
members'  familiarity  with  the 
operations  of  the  Patent  and  Trademark 
Ctece  relating  to  trademarks  and 
trademark  rules,  trademark  practices, 
and  the  administration  of  the  trademark 
operations;  (2)  members'  experience 
practicing  before  the  Patent  and 
Trademark  Office  in  trademark  matters; 
and  (3)  an  indication  of  the 
organization's  interest  in  trademark 
practices  by  programs  such  as 
established  committees  designed  to 
improve  trademark  operations,  or  legal 


education  cKiivities  regarding  trademark 
practices. 

Dated:  December  12, 1997. 
Bivn  A.  Leiiman. 

Assistant  Secretary  of  Commerce  and 
Commissioner  ofPxttents  and  Trademarks. 
(FR  Doc.  97-33059  Filed  12-17-97;  8:45  am) 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Availability  of  Funds  for 
AmariCorps*yi8TA  Amortea  Raada 

PTDIOCIS— fWDOnWNM 

AQENCY:  Corporation  for  National  and 
Community  Service. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter 
"the  Corporation")  announces  the 
availability  of  funds  for  fiscal  year  1998 
for  new  AmeriCorps'VISTA  (Voltmteers 
in  Service  to  Ajnerica)  program  grants 
focusing  on  the  America  Reads  initiative 
in  all  fifty  States,  the  District  of 
Columbia,  Puerto  Rico,  and  the  Virgin 
Islands.  The  program  grants  are 
authorized  under  TiUe  I.  Part  A  of  the 
Domestic  Volunteer  Service  Act  of  1973, 
as  amended  (Pub.  L.  93-113).  Project 
applications  will  be  written  to  cover  a 
24-month  period  although  grants  will  be 
awarded  for  a  12-month  period  with  a   . 
renewal  option.  As  part  of  this  effort, 
the  Corporation  is  soliciting  applicants 
which  are  public  or  private  non-profit 
organizations,  including  current 
AmeriCorps'VISTA  project  sponsore. 
Approximately  35—40  grants  are 
expected  to  be  awarded  in  April  1998 
with  AmeriCorps  "VISTA  members 
beginning  service  prior  to  the  start  of  the 
1998-99  school  year. 

DATES:  Applications  must  be  received 
by  5:00  p.m..  Eastern  Standard  Time, 
January  28, 1998. 

ADDRESSES:  Application  instructions 
and  kits  are  available  from 
AmeriCorps*  VISTA,  Corporation  for 
National  and  Community  Service,  1201 
New  York  Ave.,  NW,  Washington,  DC 
20525.  (202)  606-5000,  ext  249,  TEH) 
(202)  565-2799,  or  TTY  via  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339.  Applications  should  be  submitted 
to  the  Corporation  for  National  and 
Community  Service,  1201  New  York 
Avenue,  NW,  Mailstop  9207, 
Washington,  DC  20525,  Attn:  Kathleen 
Dennis.  The  Corporation  will  not  accept 
applications  that  are  submitted  via 
facsimile  or  e-mail  transmission. 


FOR  FURTHER  WTORMATION  CONTACT:  For 
further  information,  contact  Kathleen 
Dermis  at  (202^606-5000,  ExL  249. 

SUPPLBNEiiTARY  MFOMaATiON: 

A.  Backgroond 

AniaK]orps*VISTA  is  authorized 
under  the  Domestic  Volunteer  Service 
Act  of  1973,  as  amended  (Pub.  L.  93- 
113).  The  statutory  mandate  of 
AmeriCorps*VISTA  is  "to  eliminate  and 
alleviate  poverty  and  poverty-related 
problems  in  the  United  States  by 
encouraging  and  enabling  persons  from 
all  walks  of  life,  all  geographical  areas, 
and  all  age  groups  .  .  .  (to)  assist  in  the 
solution  of  (such)  problems, 
and  .  .  .  to  generate  the  commitment 
of  private  sector  resources,  to  encourage 
volunteer  service  at  the  local  level,  and 
to  strengthen  local  agencies  and 
organizations  to  carry  out  the  purpose 
(of  tiie  program)."  (42  U.S.C.  4951) 

AmeriCorps*  VISTA  carries  out  its 
legislative  mandate  by  assigning 
individuals  18  yeara  and  older,  on  a 
full-time,  year-long  basis,  to  public  and 
private  non-profit  organizations  whose 
goals  are  in  accord  with 
AmeriCorps*VISTA's  legislative 
mission.  Each  AmeriCorps*VISTA 
project  must  focus  on  the  mobilization 
of  community  resources,  the 
transference  of  skills  to  community 
residents,  and  the  expansion  of  the 
capacity  of  community-based 
organizations  to  solve  local  problems. 
Programming  should  encourage 
permanent,  long-term  solutions  to 
problems  confronting  low-income 
communities  rather  than  short-term 
approaches  for  handling  emergency 
needs. 

AmeriCorps*VISTA  project  sponsors 
must  actively  elicit  the  support  and/or 
participation  of  local  public  and  private 
sector  elements  in  order  to  enhance  the 
chances  of  a  project's  success  as  well  as 
to  make  the  activities  undertaken  by 
AmeriCorps* VISTA  members  self- 
sustaining  when  the  Corporation  no 
longer  provides  resources. 

B.  Purpoae  of  This  Announcement 

The  goal  of  the  America  Reads 
initiative  is  to  mobilize  Americans  from 
all  walks  of  life  to  ensure  that  all 
children  can  read  well  and 
independentiy  by  the  end  of  third  grade. 
The  America  Reads  initiative  is  a 
comprehensive,  nationwide  effort  to 
create  in-school,  after-school,  weekend, 
and  summer  tutoring  programs  in 
reading.  Working  to  support  the  efforts 
of  teachers  and  parents,  this  initiative 
calls  on  Americans  in  all  fields — 
schools,  libraries,  religious 
organizations,  universities,  community 
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and  naOonal  groups,  and  adturml 

i^piiliiiil u wM  M  collage 

■tadents,  businaas  laadeA,  and  tenior 
citizena — to  ensure  that  every  child  can 
read  independently  by  the  end  of  third 
grade. 

AmariCorps*  VISTA'S  participation  in 
the  America  Reads  initiative  will  focus 
primarily  on: 

1.  Initiation  and/or  expansion  of 
conununity-based  children's  literacy 
programs  in  areas  with  a  substantial 
percentage  of  children  from  low-income 
fomilies: 

2.  Support  of  aftei^school.  weekend, 
and  in-school  reading  programs  for 
children  being  served; 

3.  Recruitment,  training,  coordiiution 
and  management  of  local  volunteer 
tutors; 

4.  Mobilization  of  resources  needed  to 
support  literacy  programs; 

5.  Involvement  of  parents  in  funily 
literacy  activities  to  prepare  them  to 
effectively  serve  as  first  teachers  of  their 
children; 

6.  Introduction  of.  and  support  for, 
■(a-appropriate  computer  technology  in 
VMS  under  served  by  such  technology; 

7.  Promotion  of  literacy  partnerships 
among  schools,  libraries,  youth-serving 
groups,  businesses,  public  and  private 
agencies,  and  other  community 
organizations:  and, 

8.  Sustainability  of  activitiea  and 
programs  developed  or  expanded 
through  AmeriCorps'VISTA's  efforts. 

C  Eligible  Applicants 

Eligible  applicants  for 
AmeriCorps*  VISTA  program  grants 
supporting  the  America  Reads  initiative 
must  be  public  or  private  non-profit 
organizations.  Such  entities  may 
include:  local,  State,  regional  or  national 
literacy  organizations;  local  and  State 
education  agencies,  educational 
institutions,  libraries,  state  or  local 
governments,  tribal  or  territorial 
governments,  or  organizations 
fepcaMoting  tribal  populations.  Current 
AmeriCorps  "VISTA  sponsoring 
organizations  may  apply  without 
araecting  the  status  of  their  existing 
pro)ects.  Priority  consideration  will  be 
given  to:  (1)  Entities  planning  or 
operating  city,  county,  statewide,  or 
multi-state  America  Reads  initiatives; 
(2)  local  governments  planning  or 
operating  area-wide  America  Reads 
initiatives:  (3)  volunteer  centera  engaged 
in  recruiting  trained  literacy  tutors  for 
the  America  Reads  initiative;  and,  (4) 
university  service-learning  centera 
coordinating  work-study  and  other 
college  students  for  the  Initiative. 


D.  Scope  of  Grant 

Each  grant  budget  will  support  20  or 
more  AmeriCorps 'VISTA  memben  on  a 
full-time  basis  for  one  year  of  service. 
(Although  the  project  application  will 
reflect  two  years  of  activity,  grants  wrill 
be  awarded  on  a  twelve-month  basis 
with  a  renewal  option  subject  to  need, 
satisfactory  periormance,  and  the 
availability  of  Corporation  resources.) 

The  amount  of  each  grant  «vill 
include:  a  monthly  subsistence 
allowance  for  AmeriCorps 'VISTA 
memben  which  is  commensurate  with 
the  cost-of-living  of  the  assignment  area 
and  coven  the  cost  of  food,  housing, 
utilities,  and  incidental  expenses;  an 
end-of-service  cash  stipend  payment, 
accrued  at  the  rate  of  $100  per  month, 
for  those  memben  not  selecting  the 
AmeriCorps  education  award;  and, 
relocation  expenses  for  those 
AmeriCorps 'VISTA  membere  who  must 
relocate  in  order  to  serve.  The  grant  will 
also  include  funds  for  member  in- 
service  training,  member  supervision, 
and  member/supervisor  job-related 
transportation. 

The  average  Federal  cost  per 
AmeriCorps 'VISTA  service  year 
contained  in  the  grant,  i.e.,  total  Federal 
cost  divided  by  total  number  of 
memben,  will  range  from 
approximately  $11,000  to  $13,000  in  the 
continental  United  States  depending 
upon  the  location  of  the  assignment(s). 
(Higher  rates  apply  in  Alaska  and 
Hawaii.)  Specific  budget  guidance  is 
available  in  the  project  application  kit; 
average  allowance  costs  contained  in 
the  instructioiu  should  be  used  to 
prepare  the  budget  submission. 

Tne  following  costs  will  be  covered 
by  the  Corporation  outside  of  the  grant 
budget'  an  AmeriCorps  education  award 
in  the  amount  of  $4725  for 
AmeriCorps'VISTA  memben  who 
complete  their  year  of  service,  health 
support  for  all  AmeriCorps'VISTA 
memben;  a  child  care  allowance  for 
eligible  AmeriCorps'VISTA  memben; 
prs-service  orientation;  and,  travel  from 
home  of  record  to  training  to  assignment 
for  all  AmeriCorps'VISTA  memben  as 
well  as  travel  home  at  the  end  of 
service. 

Grant  applicants  should  demonstrate 
their  commitment  to  matrhinp  the 
Federal  contribution  toward  the 
operation  of  the  AmeriCorps'VISTA 
America  Reads  program  grant  by 
offoetting  all,  or  part  of,  the  costs  of 
member  supervision,  transportation, 
and  training,  as  well  as  the  basic  costs 
of  the  literacy  program  itself  (e.g.  books, 
reading  specialists,  etc.).  This  support 
can  be  achieved  through  cash  or  in-kind 
contributions. 


Publication  of  this  aimouncement 
does  not  obligate  the  Corporation  to 
award  any  specific  numbtor  of  grants  or 
to  obligate  the  entire  amount  of  funds 
available,  or  any  part  thereof,  for  grants 
under  the  AmeriCorps'VISTA  program. 

E.  Sabnuaaion  RaqniremeBta 

To  be  considered  for  funding 
applicants  must  submit  five  copies,  with 
original  signatures  on  items  2  and  3.  of 
thefollow^ig: 

(1)  A  one-page  narrative  summary 
description,  single-spaced,  single-sided 
in  10-12  point,  of  the  proposed 
AmeriCorps'VISTA  America  Reads 
project  including  the  name,  address, 
telephone  number,  and  contact  person 
for  the  applicant  organization  as  shown 
on  the  SF  424.  The  summary  should 
include  the  major  objectives  and 
expected  outcomes  of  the  project.  The 
sununary  will  be  used  as  a  project 
abstract  to  provide  reviewen  with  an 
introduction  to  the  substantive  parts  of 
the  application.  Therefore,  care  should 
be  taken  to  produce  a  summary  which 
acciirately  and  concisely  reflects  the 
proposal. 

(2)  Application  for  Federal 
Assistance,  SF  424,  with  a  detailed 
narrative  budget  justification. 

(3)  AmeriCorps'VISTA  Project 
Application,  Form  1421,  Parts  A  and  B. 
All  project  information  must  be 
contained  in  the  space  provided  on  the 
application  form  except  where 
additional  sheets  may  be  submitted  for 
the  Project  Work  Plan  and/or  Member 
Assignment  Description(8). 

(4)  Current  resume  of  potential 
AmeriCorps'VISTA  supervisorfs),  if 
available,  or  resume  of  the  director  of 
the  applicant  organization. 

(5)  List  of  memben  of  the  Board  of 
Diracton  including  their  profissaional 
affiliations  and/or  literacy-related 
activities. 

(6)  Organizational  chart  illustrating 
the  location  of  the  AmeriCorps'VISTA 
project  within  the  overall  applicant 

•organization. 

Applicants  must  also  submit  one  copy 
of  the  following: 

(1)  Current  Articles  of  Incorporation. 

(2)  Proof  of  non-profit  status,  or  an 
application  for  non-profit  status  and 
related  documentation. 

(3)  CPA  certification  of  accounting 
capability. 

No  additional  attachments,  such  as 
anniuil  reports  or  brochures,  are  to  be 
included.  Such  attachments  will  not  be 
read  or  given  to  reviewen.  All 
applications  and  related  materials  must 
be  complete  at  the  time  of  submission. 
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F.  G«Baral  Criteria  far 
AiiieriCorpa*VISTA  Program  Grant 
Selection 

The  general  criteria  for 
AmeriCorps'VISTA  America  Reads 
program  grants  are  consistent  with  those 
established  for  the  selection  of  all 
AmeriCorps'VISTA  sponsora  and 
projects.  All  of  the  following  elements 
must  be  incorporated  in  the  applicant's 
submission: 

The  proposed  project  must: 

1.  Address  the  needs  of  low-income 
communities  and  otherwise  comply 
with  the  provisions  of  the  Domestic 
Volunteer  Service  Act  of  1973,  as 
amended  (42  U.S.C.  4951  et  seq.) 
applicable  to  AmeriCorps'VISTA  and 
all  applicable  published  regulations, 
guidelines,  and  Corporation  policies. 

2.  Lead  to  building  organizational 
and/or  community  capacity  to  continue 
the  efforts  of  the  project  once 
AmeriCorps'VISTA  resources  are 
withdrawn.  This  will  be  demonstrated 
through  measurable  goals  and 
objectives,  and  the  stated  tasks  of 
AmeriCorps'VISTA  membere  which 
should  be  attainable  within  the  time 
frame  of  the  project 

3.  Be  designed  to  generate  public  and/ 
or  private  sector  resources,  and  to 
promote  local,  part-time  volimteer 
service  at  the  community  level. 

4.  Describe  in  measurable  terms  the 
anticipated  self-sufficiency  outcomes  at 
the  conclusion  of  the  project,  including 
outcomes  related  to  the  sustainability  of 
the  project  activities. 

5.  Clearly  state  how 
AmeriCorps'VISTA  membere  wrill  be 
trained,  supervised,  and  supported  to 
ensure  the  achievement  of  program 
goals  and  objectives  as  stated  in  the 
project  work  plan. 

6.  Be  internally  consistent.  i.e*.,  the 
problem  statement  which  demonstrates 
need,  the  project  work  plan,  the 
AmeriCorps'VISTA  member  assignment 
description,  and  all  other  components 
must  be  related  logically  to  each  other. 

7.  Ensure  that  AmeriCorps'VISTA 
and  community  resources  needed  to 
achieve  project  goals  and  objectives  are 
available. 

8.  Have  the  management  and 
technical  capability  to  implementthe 
project  successfully. 

9.  Describe  how  the  number  of 
AmeriCorps'VISTA  members  requested 
is  appropriate  for  the  project  goals/ 
objectives,  and  how  the  skills  requested 
are  appropriate  for  the  assignment(s). 

10.  Describe  how  AmeriCorps'VISTA 
assignments  are  designed  to  utilize  the 
full-time  AmeriCorps'VISTA  member's 
time  to  the  mAirimiim  extent 


G.  Specific  Criteria  far 
AmBriCorpa'VISTA  Amarica  Reads 
Pro|ect  Selection 

The  following  elements  related  to  the 
purpose  of  the  America  Reads  initiative 
must  be  incorporated  in  the  applicant's 
submission: 

1.  Project  applications  must  contain 
clear  and  measurable  outcome 
objectives  for  a  24-month  period  that 
address  the  overall  objectives  of  the 
America  Reads  initiative.  Proposed 
projects  must  show  how  the  activities  of 
AmeriCorps'VISTA  memben  contribute 
to  specific  outcomes  related  to  reading/ 
literacy  achievements  for  children,  birth- 
throu^  third  grade.  Outcome  objectives 
should  also  address  expectations  for 
community  volunteere,  schools  and 
teachen,  parents,  and  the  community 
at-large.  It  is  exi>ected  that  outcome 
objectives  will  reflect  the  evolution  of 
the  project  over  the  24-month  period. 

2.  Project  activities  must  provide  a 
direct  benefit  to  children  that  is  valued 
by  the  school  and/or  community-based 
organization.  Activities  include  the 
involvement  of  volunteere  from  the 
community  in  working  with  individual 
children,  supporting  classroom 
activities,  supporting  families,  and 
serving  as  catalysts/organizere  of 
community-level  reading  initiatives. 
Activities  proposed  must  be  well- 
designed  and  able  to  be  successfully 
implemented,  including  the  use  of 
qualified  professionals  such  as  reading 
specialists  in  the  provision  of  on-going 
training  and  support  for  the  project,  and 
special  efforts  where  appropriate  to 
meet  the  needs  of  children  whose  firat 
language  is  other  than  English. 

3.  Applicant  organizations  must 
describe  the  specific  approach  that  will 
be  used  to  improve  children's  reading 
abilities,  and  must  demonstrate  the 
reliability  and  effectiveness  of  this 
approach. 

4.  Projects  must  include  activities  and 
mechanisms  that  provide  for  the 
involvement  of  families,  parents,  or 
guardians. 

5.  Projects  must  have  systems  for  the 
evaluation  and  monitoring  of  project 
activities.  Applicants  must  describe  the 
systems  that  will  be  used  to  track 
progress  toward  the  stated  objectives, 
and  the  management  procedures  that 
will  provide  the  feedback  needed  to 
make  adjustments  and  improve  program 
quality.  Projects  must  also  be  prepared 
to  cooperate  with  the  Corporation  for 
National  Service  and  its  evaluation 
partnen  in  all  Corporation  monitoring 
and  evaluation  efforts. 

6.  Applicants  should  indicate  how  the 
proposed  project  complements  and/or 
enhances  children's  literacy  activities 


already  underway  in.  or  plaimed  for,  die 
community(ies)  %vhich  ndll  be  served  by 
the  project  To  the  extent  possible, 
projects  should  seek  out  opportunities 
to  collaborate  with  other  Corporation 
programs,  as  well  as  with  other 
community  partnen  such  as  literacy 
groups,  youth-serving  oi^ganizations, 
senior  citizen  groups,  PTAs,  churches, 
libraries,  institutions  of  higher 
education,  private  volunteer 
organizations,  etc. 

7.  Lettera  of  support  must  be  provided 
from  participating  schools  and  other 
organizations  which  will  be 
collaborating  in  the  overall  project 
effort  Lettera  should  reflect  knowledge 
and  endorsement  of  th%  specific 
objectives  of  the  project,  as  well  as  any 
commitment  of  resources  to  the  project 
if  applicable. 

H.  Application  Review 

The  Corporation  for  National  and 
Community  Service  is  looking  for  high- 
quality  programs  that  are  innovative, 
have  potential  to  be  replicated  in  other 
areas,  and  can  be  sustained  with  other 
support  when  the  project  period  ends. 

Pit^Mwal  Evahiation 

To  ensure  fairness  to  all  applicants, 
the  Corporation  reserves  the  right  to 
take  action,  up  to  and  including 
disqualification,  in  the  event  that  a 
proposal  fails  to  comply  with  any 
requirements  specified  in  this  Notice. 

1.  Project  Application/Narrative  (70% 
as  described  below): 

The  project  application  allows  the 
Corporation  to  assess  the  capacity  of  the 
applicant  organization  to  implement  the 
project  and  accomplish  the  purpose  of 
the  America  Reads  initiative.  The 
overall  quality  of  the  application  will  be 
evaluated  as  follows: 

a.  Responsiveness  to  General  Criteria 
for  AmeriCorps'VISTA  Program  Grant 
Selection  (30%) 

b.  Responsiveness  to  Specific 
AmeriCorps'VISTA  America  Reads 
Criteria  (40%) 

2.  Organizational  Capacity  and 
Sustainability  (20%) 

The  applicant  organization's  capacity 
to  direct,  manage,  support,  provide 
technical  assistance,  and  assess  the 
project,  and  enhance  sustainability  of 
the  project's  efforts,  must  be  reflected  in 
the  Project  Application. 

3.  Budget  (10%) 

Applicants  must  prepare  the  budget 
according  to  information  contained  in 
Item  D  above,  and  instructions  about 
costs  and  allowance  levels  contained  in 
the  application  kit  A  detailed  Budget 
Narrative  must  identify  and  justify  each 
line  item  and  cost.  The  Corporation  will 
assess  the  cost-effectiveness  of  the 
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propoaed  project  and  the  pro)ect't 
ability  to  leverage  signincant  raaourcea 
from  private  and/or  public  aouicsa. 


L  GMgraphic  Divwaily 

In  addition  to  evaluating  the  ovarall 
qtiality  of  the  propoaal  and  its 
raaponaivenesa  to  the  criteria  noted 
above,  the  Quporation  will  also  enaura 
that  funded  projects  are  geographically 
diverse,  include  projects  in  boui  urban 
and  rural  areas,  and  focus  on  the  needs 
of  low-income  communities,  including 
thoae  in  ampowennent  zones  aad 
enterprise  communities. 

OatMl:  Dscaniber  IS.  1997, 

IA.I 


IFR  Dec  97-asa92  PfM  1»-17-97;  9:46  aa] 

DEPARTMENT  OF  ENERGY 
Energy  Ragulstofy 


IDodwl  Na  RPt7-1>7-«07I 


I  wesiem  inpenne  \«onipany, 
NoMoe  of  Proposed  Cliongee  In  PERC 
QMTerm 


12,  IM7 

Take  notice  that  on  December  8, 1997, 
Alkaaaea  Waatem  Pipeline  Company 
(AWP)  tendered  for  filing  as  part  of  iU 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  the  following  tariff  sheets,  «ifith 
an  effective  date  of  December  8, 1997: 

Sacood  Revised  Shaat  Na  7 
Qrigiiial  Shaat  Na  7A 
Sacood  Revised  Sheet  Na  • 
Second  Revised  Sheet  No.  29 

AWP  states  that  the  filing  sets  forth 
the  revisions  to  AWP3  tariff  sheets  that 
are  neceaaary  to  comply  with  Order  No. 
587-C  in  Docket  No.  RMg6-l-004. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Fednml  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

li^iwv^  n.  wMB^a,  |r.. 
Acting  Secntary. 

(PR  Doc.  97-32983  Piled  12-17-97;  8:4S  am) 
ioooc«nT-«t^ 


DEPARTMENT  OF  ENERGY 

Federal  Enefgy  ReQuielofy 
ConwNeeton 


CPM-1 11-0001 
Tl 


mnroe  01 


Deosmbar  12. 1997. 

Take  notica  that  on  Dec— bar  4. 1997, 
Florida  Gas  TtensieisaiaB  Coe^Mny 
(FGY).  1400  Smith  Street.  Post  Office 
Box  1188.  Houston,  TaxM  77251-1188, 
filed  in  Docket  No.  CP9»-112-000  a 
.request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commiasion's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  construct  and  operate  a 
new  delivery  point  in  Gadsden  County, 
Florida  to  accommodate  interruptible 
natural  gas  deliveries  to  Chesapeake 
Utilities  Corporation  (Chesapeake),  FGT 
maiuw  such  request  under  its  blanket 
oertificato  issued  in  Docket  No,  CP82- 
553-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

VGT  propoaaa  to  construct,  operate, 
and  own  an  additional  delivery  point 
for  Chesapeake  at  or  near  mile  poat 
394.7  on  FCT's  existing  24-inch 
mainline.  FGT  stetes  that  the  subject 
delivery  point  will  include  a  Up,  minor 
connecting  pipe,  electronic  flow 
measurement  equipment,  and  any  other 
related  appurtenant  ^ilities  necessary 
for  FGY  to  transport  and  deliver  up  to 
820  MMBtu  per  day  and  206,158 
MMBtu  per  year  of  natural  gas  to 
Chesapeake,  FGT  avers  that  the  volumes 
proposed  to  be  delivered  to  Chesapeake 
will  be  wdthin  ChesapeaiLe's  existing 
entitlement  It  is  stated  that  the  end-use 
of  the  gas  will  be  for  commercial, 
industrial  and  residential  uses. 

It  is  steted  that  Chesapeake  %vill 
reimburse  FGT  for  the  $60,000 
estimated  construction  coat  FGT  further 
states  that  rhaaepaelrH  will  construct 
own.  and  opaieto  the  mater  and 
)n  station  and  any  other 
appurtenant  facilities 
reouired  for  receiving  the  gas  from  FGT. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157,205)  a 

Srotaat  to  the  request.  If  no  protest  is 
led  within  the  time  allowed  therefor, 
the  propoaed  activity  shall  be  deemed  to 


be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  %vlthdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 

Acting  Smawtmy. 

(FR  Doc  97-32973  Filed  12-17-«7: 8.^45  aaa) 
1 000a  snr-a«-« 


DEPARTMBfT  OF  BIERQY 
Federal  Energy  RegulakMy 


Kodi  Qelewey  Pipeline  Cowpdny; 
Notice  of  Section  4  FWhq 


12. 1997, 

Take  notice  that  on  December  10. 
1997,  Koch  Gateway  Pipeline  Company 
(Koch  Gateway),  tendered  for  filing  a 
section  4  filing  pertaining  to  the 
termination  of  gathering  services 
associated  with  the  abandonment  of 
South  Texas  facilities  granted  in  FERC 
Docket  No.  CP97-337-001.1 

Koch  Gateway  proposes  no  changes  to 
its  published  tariff  therefore  no  revised 
tariff  sheets  are  included  in  this  filing. 
Koch  Gateway  filed  mth  the 
Commission  a  list  of  gatliering 
customers  affected  by  the  abandonment 

Any  persons  desiring  to  be  heard  or 
to  make  any  protest  this  filing  should 
file  a  motion  to  intervene  or  a  protest 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE. 
Washington,  D,C.  20426.  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  of  Practice  and 
Procedures.  All  such  motions  or  protests 
should  be  filed  as  provided  by  Section 
154.210  of  the  Commission's 
Regulations.  Protest  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  served  to  make  protestants  parties  at 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LiBwwxl  A.  Walson.Jr.. 
Acting  Secntary. 

(FR  Doc  97-32985  Filed  12-17-97;  8:45  am) 
ooMsriT-at-M 


>  Koch  CMmray  PipaUna  Co.,  81  FERC  fei  ,228 
(19B7), 
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DEPARTMBIT  OF  ENERGY 
Federsi  Eneryy  fleQulelory 


D9ARTMENT0F 


Ne.  ER80-61-000] 


MwCO  Inc.;  Notloe  of 
Order 


December  12. 1997. 

MIECO  Inc.  (MIECO)  submitted  for 
filing  a  rate  schedule  under  which 
MIECO  will  engage^  wholesale  electric 
power  and  energy  transactions  as  a 
marketer.  MIEOO  also  requested  wti ver 
of  various  Commission  regulations.  In 
particular,  MIECO  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assiunptioos 
of  liability  by  MIECO. 

On  November  17, 1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Rate  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requeats  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  die 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  MIECO  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  886 
First  Street,  N.W..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  vtrithin 
this  period,  KflECO  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  vinthin  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
reqiiire  a  further  showing  that  neiUier 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  MIECO's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
12, 1998.  Copies  of  the  full  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch, 
688  First  Street.  N.E..  Washington,  D,C, 
20426. 

Uawood  A.  Wataan.  Jr., 
Acting  Secretary. 

(PR  Doc.  97-32909  Piled  12-17-97;  8:45  am) 
I  COOK  tnr-et-M 


OXY  USA.  Inc.  V. 

Bfta^^^l^h^  ^  m  ^m  ■■■■!■  ■       A^^0^^\ 


Compdnyj  Nolloedf 

Dacamber  12, 1997. 

Take  notice  that  on  Decenrfier  9, 1997. 
pursuant  to  the  provisions  of  the 
Interstete  Conimece  Act  (KL^).  49  U.S.C. 
App.  $§  2.  3(1),  6(7).  8, 9. 13(1)  and 
15(1)  and  the  Rules  and  Regulations  of 
the  Federal  Energy  Regulatory 
Commission.  18  CFR  343.2(cK3), 
385.206(a)  and  385.207(a),  OXY  USA, 
Inc.  (OXY)  filed  a  compli^t  and 
petition  for  declaratory  relief  against 
Amerada  Hess  Pipeline  Corporation, 
ARCO  Transportation  Alaska,  Inc.,  BP 
Pipelines  (Alaska)  Inc.,  Exxon  Pipeline 
Company.  Mobil  Alaska  Pipeline 
Company.  Phillips  Alaska  Pipeline 
Corporation,  and  Unocal  Pipeline 
Company  (collectively  the  TAPS 
Carriers). 

OXY  stetes  that  the  TAPS  Carriers 
have  entered  into  two  private 
agreements  with  the  State  of  Alaska,  a 
payor  of  TAPS  transportetion  rates, 
under  which  the  TAPS  Carriers  have 
agreed  to  pay  rate  rebates  totaling 
$26,500,000.00  to  the  Stete  and  to  no 
other  shipper.  The  settlemento  concern 
resolution  of  the  electrical,  as  built  and 
management  remediation  case  and 
resolution  of  the  costs  related  to  certain 
public  communications  and  government 
relations  activities.  Also  pursuant  to  the 
said  agreements,  the  TAPS  Carriers  have 
the  option  of  making  future  payments 
directly  to  the  Stete  in  order  to  rebate 
to  the  Stete  certain  costs  included  in 
rates  charged  to  all  shippers. 
OXY  contends  that  tne  two 
settlements  are  in  violation  of  Sections 
2.  3(1),  and  6(7)  of  the  ICA,  49  U.S.C. 
App.  §§  2,  3(1),  6(7),  and  demands  that 
it  be  awarded  $923,186  as  an  equivalent 
pro  rate  rebate  comparable  to  Alaska's, 
in  reparation  for  the  period  commencing 
two  years  preceding  the  filing  of  this 
action,  adjusted  for  costs  thrmigh  the 
entry  of  a  final  order  in  this  case,  plus 
coste  of  this  action  and  reasonable 
attorneys  fees,  pursuant  to  Sections  8. 9 
and  13(1)  of  the  ICA.  49  U.S.C.  App. 
§§  8, 9  and  13(1).  OXY  also  requests  that 
the  Commission,  imder  Sections  13(1) 
and  15(1)  of  the  ICA,  49  U.S.C.  App. 
i§  13(1)  and  15(1).  investigate  these 


settlements  and  die  practices  of  the 
TAPS  Carriers  pursuant  theieto  and  that 
the  Comnussion  declare  unlawful  thoae 
provisions  of  the  agreeeaente  that  allow 
the  TAPS  Carriers  in  the  future  to  make 
preferential  and  discriminatory  rate 
rebates  to  the  Stete  of  Alaska.  Further, 
should  the  Commiaaion  determine  that 
illegal  rebates  have  been  paid  but  that 
reparations  should  not  be  made  to  OXY. 
OXY  requests  that  the  Ceaueission 
order  a  general  rafond  of  all  such  illegal 
rebates  pursuant  to  Section  15(7)  of  the 
ICA,  49  U.S.C.  App.  $  15(7). 

OXY  stetes  that  copies  of  die 
complaint  were  served  on  each  person 
the  smvice  list  attached  to  the  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  (tf  the 
Commission's  Rules  of  Practice  and 
procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  8, 
1998.  Protest  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  talun,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  Answers 
to  this  complaint  shall  be  due  on  or 
before  January  8, 1996. 
LiBwood  A.  WatsoB,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-32976  Filed  12-17-97;  8:45  am) 

BRxsiQ  cooc  snr-oi-H 


DEPARTMENT  OF  ENBIQY 

FedetBl  Energy  Regulotory 
Commission 

[Docket  Na  RP07-17»-00q 


Ozark  Gas  Tr 
Hotioe  of  Tariff  FHIno 

December  12, 1997. 

Take  notice  that  on  September  30. 
1997,  Ozark  Gas  Transmission  System 
(Ozark)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  Second  Revised  Sheet  No.  43. 
with  an  effiactive  date  of  November  1, 
1997. 

Ozark  stetes  that  in  compliance  with 
Order  No.  587-C,  which  approved  GISB 
Standard  4,3.6,  and  the  Commission's 
May  30, 1997  Order  granting  Ozaik  an 
extension  of  the  time  to  comply  with 
Order  No.  587-C,  this  tariff  sheet  has 
been  revised  to  include  a  reference  to 
Ozark's  welb  site.  Osaik  stetes  that  it  has 
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MtablUhed  an  HTML  World  Wide  Web 
page  that  parties  can  access  via  the 
Internet  at  bttp://«vww.ozrkga*.com  to 
retrieve  certain^nfonnation  about  the 
pipeline. 

Ozark  states  that  copies  of  the  filing 
are  being  served  on  Ozark's  ciutomers 
and  parties  to  the  £)ocket  No.  RP97- 
197-000  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street.  N.E..  Washington,  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
AImI  on  or  before  December  18,  1997. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  tvith  the  Conomission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Llowoed  A.  Wslaoa.  |r.. 
Acting  Secretary. 

IFR  Doc.  97-32982  Filed  12-17-«7:  8:45  sm] 
I  COM  fnr-M-ai 


DEPARTMENT  OF  ENERGY 

Federal  Energy  negulrtory 
Commteelon 

[Deekal  No.  CP«4-2»-003] 

Paiute  Plpelir>e  Compeny;  Notice  of 
Compliance  Rling 

December  12, 1997. 

Take  notice  that  on  December  4, 1997, 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volimie  No. 
1-A,  the  following  tariff  sheets,  to  be 
effective  January  1,  1998. 

Eighth  Revised  Sheet  No.  10 
Third  Revised  Sheet  No.  21 
Third  Revised  Sheet  No.  63 
Second  Revised  Sheet  No.  63A 
Seventti  Revised  Sheet  No.  161 

Paiute  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  order  issued  August  1, 
1996  in  Docket  No.  CP94-29-000,  et  al. 

Paiute  states  that  the  Commission's 
order,  among  other  things,  authorized 
Paiute  to  construct  and  operate  certain 
pipeline  loop  and  pressure  regulating 
and  measurement  facilities,  referred  to 
as  the  Lake  Tahoe  Area  expansion 
facilities.  According  to  Paiute,  the 
purpose  of  the  expansion  facilities  is  to 
expand  the  delivery  capacity  of  Paiute's 
system  between  the  Wadsworth 
Junction  and  the  terminus  of  the  North 
Tahoe  Lateral  to  enable  Paiute  to  deliver 


an  additional  10,333  Dth/d  to  Southwest 
Gas  Corporation — Northern  California 
and  an  additional  2.455  Dth/d  to 
Southwest  Gas  Corporation — Northern 
Nevada  at  its  Incline  Village  delivery 
points.  Paiute  states  that  the 
Commission's  order  authorized  Paiute 
to  recover  the  cost  of  service  associated 
with  the  expansion  pTO)ect  by  means  of 
an  incremental  rate  surcharge  to  be 
assessed  to  the  two  shippers.  By  its 
filing.  Paiute  propoees  to  establish  the 
initial  incremental  rate  and  tariff  sheets 
,be  permitted  to  become  effective  on 
January  1, 1998,  in  order  to  coincide 
whh  the  expected  in-service  date  of  the 
expansion  construction  project 
Any  person  desiring  to  be  heard  or  to 

Erotest  this  filing  should  file  on  or 
sfore  January  2,  1998,  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C 
20426,  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  and  385.211)  and  the 
Regiilations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Unwood  A.  Watson,  |r., 
At:ting  Secretary. 

(FR  Doc  97-32971  Filed  12-17-97;  8:45  am] 
muLMta  oooc  snr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Na  CP9S-111-000| 

See  Rot}in  PipeUne  Compeny  and 
Tranecontlnental  Gee  Pipe  Urte 
Corporatton;  Notice  of  Application 

December  12, 1997. 

Take  notice  that  on  December  3, 1997, 
Sea  Robin  Pipeline  Company  (Sea 
Robin).  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563.  and 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396, 
Houston,  Texas  77251-1397,  filed  in 
Docket  No.  CP98-1 11-000  an 
abbreviated  {oint  application  pursuant 
to  Section  7Cb)  of  the  Natural  Gaa  Act  for 


permission  and  approval  to  abandon  a 
transportation  service  for  Transco 
performed  under  Sea  Robin's  Rate 
Schedule  X-28  which  was  authorized  in 
Docket  No.  CP79-433,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Coiwniaaion  and  open  to  public 
inspection. 

See  Robin  and  Tranaco  state  that  Sea 
Robin  has  provided  transportation 
service  of  up  to  4,600  Met  per  day  on 
behalf  of  Transco  pursuant  to  Sea 
Robin's  Rate  Sched^  X-28  from 
Eugene  bland  Block  281,  otEriiora 
Louisiana,  to  delivery  points  onshore  at 
Erath.  Louisiana.  Such  service  was 
provided  pursuant  to  a  transportation 
agreement  dated  October  2, 1980,  which 
primary  term  expired  December  4, 1990. 
and  the  term  of  the  agreement  extended 
from  year  to  year  thereafter.  Transco 
states  that  the  abandonment  of  this  Rate 
Schedule  is  appropriate  since  Tranaco 
has  not  nominated  gas  or  received 
service  under  the  agreement  since 
March,  1992.  The  abandonment  of  the 
Rate  Schedule  vfill  not  require  any 
abandonment  of  facilities.  Sea  Robin 
and  Transco  state  that  they  are  agreeable 
to  the  termination  effective  as  of  the 
date  the  Commission  approves 
abandonment  of  Rate  Schedule  X-28. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  Mrith  reference  to  said 
application  should  on  or  before  January 
2, 1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  purstumt  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gaa 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Conunission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  i&otion  for  leave  to 
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intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Sea  Robin  and  Transco 
to  appear  or  be  represented  at  the 
hearing. 

Lifltwood  A.  WataoiB.  Jr.. 
Acting  Secntaiy. 

(FR  Doc.  97-32972  Filed  12-17-97;  8:45  am] 
MiJNQ  coot  a717-01-«l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

(Dodiat  Na  RP96-312-00q 


Tenneeaee  GaaPipellne  Company, 
Notice  of  Compliance  niing 

December  12. 1997. 

Take  notice  that  on  Decmnber  10, 
1997,  Tennessee  Gas  Pipeline  Company. 
(Teimessee)  tendered  for  filing  as  piart  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Sub  Nineteenth  Revised 
Sheet  No.  30. 

Tennessee  states  that  this  filing  is  in 
compliance  with  the  Commission's 
November  25, 1997  Order  in  the  above- 
referenced  docket.  Tennessee  Gas 
Pipeline  Company,  81  FERC  161,261 
(1997)  (November  25  Order). 

Tennessee  further  states  that  in 
accordance  with  the  November  25 
Order,  Tennessee  requests  that  this  tariff 
sheet  be  deemed  effective  November  1, 
1997. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room.' 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docksl  Na  CP9e-122-000] 


1  A.  Walaoii,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-32981  Filed  12-17-47;  8:45  am] 

MJJNQ  OOOC  anr-ai-M 


Texas  Gas  Trartsmlsslon  Corporation; 
Notice  of  Application 

December  12, 1997. 

Take  notice  tliat  on  December  8, 1997. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  20008, 
Owensboro,  Kentucky  42304.  filed  an 
abbreviated  application  in  Docket  No. 
CP98-122-000  punuant  to  section  7(b) 
of  the  Natural  Gas  Act,  and  Part  157  of 
the  Commission's  Regulations  for  an 
order  granting  permission  and  approval 
to  abandon  by  removal  an  existing 
engine  at  its  Slaughters  Compressor 
Station  in  Webster  Coimty,  Kentucky, 
all  as  more  fully«et  forth  in  the 
application  on  file  with  the  Conmiission 
and  open  to  public  inspection. 

Texas  Gas  proposes  to  abandon  by 
removal  a  41 -year-old,  seldom  used 
Ingersoll-Rand  SVG  engine  rated  at  330 
horsepower.  Although  the  total  rated 
horsepower  for  the  Slaughtera 
Compression  Station  wiU  be  slightly 
lower,  this  is  of  no  significance  because 
there  still  exists  sufficient  horsepower  at 
the  Dixie  Storage  Field  to  which  the 
compressor  engine  was  dedicated  that 
will  ensure  that  certificated  injection 
and  withdrawal  capacities  are  met. 

Texas  Gas  states  that  the  costs 
associated  writh  the  removal  of  this 
engine  are  approximately  $92,900. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
2. 1998.  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First  Street 
N.E.,  Washington,  D.C.  20426,  a  motion 
to  intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  and  the  Regulations  imder  the 
Natural  Gas  Apt  (18  CFR  157.10).  All 
protests  filed  witl>4he  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 


Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
Mrithout  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
cmtificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  siuih  hearing 
Mriil  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Gas  to  appear  or 
be  represented  at  the  hearing. 
Unwood  A.  Watson.  |r^ 
Acting  Secretaiy. 
[FR  Doa  97-32975  Filed  12-17-117;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fadaral  Energy  ftoguMory 
Conunission 

[Dooiiat  Na  RP97-4WMW2I 

Trallblazer  Pipeline  Company,  Notice 
of  Complianoe  HIing 

December  12, 1997. 

Take  notice  that  on  December  9, 1997. 
Trailblazer  Pipeline  Company. 
(Trailblazer)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  Second  Substitute  First 
Revised  Sheet  No.  112  and  Substitute 
Original  Sheet  No.  112A.  to  be  effective 
October  1, 1997. 

Trailblazer  states  that  the  purpose  of 
this  filing  is  to  comply  with  the  OPR 
letter  order  issued  November  26, 1997 
in  Docket  No.  RP97-490-001,  which 
directed  Trailblazer  to  file  revised  tariff 
sheets  to  delete  tariff  language 
contained  in  parentheses  in  Sections 
6.3(c)  and  (d)  of  Trailblazer's  General 
Terms  and  Conditions'  definition  of 
Secondary  Points. 

Trailblazer  states  that  copies  of  the 
filing  have  been  mailed  to  Trailblazer's 
customers,  interested  state  regulatory 
agencies  and  all  p>arties  set  out  on  the 
official  service  list  in  Docket  No.  RP97- 
490. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
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will  be  considered  by  the  CbmmlMion 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  proceeding.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Umroed  A.  Watooa.  Jr.. 
ActUtg  Secretary. 

(FR  Doc.  87-32984  Filed  12-17-47:  8:49  am] 
isnT-et-M 


DEPARTMENT  OF  ENERGY 
Federal  Eneray  ReouMovy 


WIIHslon  Baaln 
Compwiy;  Notioe  of 


119-0O0I 


December  12. 1M7. 

Take  notice  that  on  December  5. 1997. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  200  North 
Third  Street.  Suite  300.  Bismark.  North 
Dakota  58501,  filed  a  request  with  the 
Commission  Docket  No.  CPOS-l  18-000, 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  utilize  an 
existing  tap  to  effectuate  natural  gas 
transportation  deliveries  to  Montana- 
Dakota  Utilities  Co.  (Montana-DakoU) 
authorized  in  blanket  certificate  issued 
in  Docket  No.  CP82-487-000,  et  al..  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Williston  Basin  proposes  to  utilize  an 
existing  tap,  located  in  Dawson  County. 
Montana  which  would  effectuate 
additional  natural  gas  transportation 
deliveries  to  Montana-Dakota  for 
ultimate  use  by  additional  end-use 
ctistomers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  (he 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 


application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Uawooa  A.  WalMBt  Jr*t 
Acting  Secntarf. 

(FR  Doc  97-32974  Filed  12-17-97;  8:45  am) 
lanT-et-M 


4.CfaMrgy 


lac 


DEPARTMOfT  OF  ENERGY 
Federal  Enef^y  neyuletory 


tOeekM  Ndl  ERI7-«»-000i  aiaL] 

fnarWMe  powar  uonifMny,  w  ai.! 
Electric  Rsleand  Cocporal 
Rllngs 

DscMibar  11. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  tly  Commission: 

1.  Inlantala  Power  Company 

(Docket  Nos.  ER97-92e-000.  ER97-10O1- 
000.  ER97-1602-000.  ER97-1671-000, 
ER97-J  773-000.  ER97-234S-000.  ER97- 
2349-000.  ER97-2457-000.  ERg7-2929-000, 
ER97-2932-000.  and  ER97-321S-OOOI 

Take  notice  that  on  December  4, 1997. 
Interstate  Power  Company  tendered  for 
amendments  in  the  above-referenced 
dockets. 

Comment  date:  December  24. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Waaleni  Raaonrcas,  Inc. 

(Docket  No.  ER98-«77-000] 

Take  notice  that  on  November  25. 
1997,  Western  Resources.  Inc.  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  December  24. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Cinergy  Senricea,  Inc. 

[Docket  No.  ER98-751-0001 

Take  notice  that  on  November  21 , 
1997.  on  behalf  of  its'(5perating 
companies.  The  Cincinnati  Gas  & 
Electric  Company  and  PSI  Energy.  Inc., 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Service  Agreement 
between  Cineigy  and  the  Town  of 
Bremen  (Customer). 

Cinergy  and  Customer  have  requested 
an  effective  date  of  February  1. 1998. 

Copies  of  the  filing  were  served  upon 
the  Town  of  Bremen.  Northern  Indiana 
Public  Service  Company  and  the 
Indiana  Utility  Regtilatory  Conmiission. 

Comment  date:  December  24. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


(Docket  No.  ER98-7S2-000) 

Take  notice  that  on  November  21, 
1997,  on  behalf  of  its  operating 
companies.  The  Cincinnati  Gas  k 
Electric  Company  and  PSI  Energy.  Inc., 
Cineigy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Scnvice  Agreement 
between  Cineigy  and  the  To%vn  of 
Brookston  (Customer). 

Cinergy  and  Customer  have  requested 
an  effective  date  of  February  1, 1998. 

Copies  of  the  filing  were  served  upon 
the  Town  of  Brookston.  Northern 
Indiana  Public  Service  Company  and 
the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  December  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Energy  Salaa  Network.  Incorporated 

(Docket  Na  BR98-75»-000l 

Take  notice  that  on  November  21. 
1997,  Energy  Sales  Netieork, 
Incorporated  [hereafter  ENERGY] 
petitioned  the  Commission  for 
acceptance  of  ENERGY  Rate  Schedule 
FERC  No.  1:  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  prices:  and  the  waiver  of  certain 
Commission  regulations. 

ENERGY  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
ENERGY  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  ENERGY  is  a  new  corporation 
which  is  affiliated  with  MM  Answering 
Services,  Inc.  of  Bradford,  Pennsylvania. 

Comment  date:  December  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Idaho  Power  Company 

[Docket  No.  ER98-754-000I 

Take  notice  that  on  November  21. 
1997,  Idaho  Power  Company  (IPC), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
supplementary  information  regarding 
the  termination  of  IPC's  power  sale 
agreement  to  the  Qty  of  Banning, 
California. 

Comment  date:  December  24, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER98-7SS-000J 

Take  notice  that  on  November  21, 
1997,  Orange  and  Rockland  Utilities, 
Inc.  ("Orange  and  Rockland")  filed  a 
Service  Agreement  between  Orange  and 
Rockland  and  Entergy  Power  Marketing 
Corp.  ("Customer").  This  Service 
Agreement  specifies  that  Customer  has 
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agreed  to  the  rates,  terms  and  conditions 
of  Orange  and  Rockland  Open  Access 
Transmission  Tariff  filed  on  July  9, 1996 
in  Docket  No.  OA96-210-000. 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
November  4, 1997  for  the  Service 
Agreement.  Orange  and  Rockland  has 
served  copies  of  die  filing  on  The  New  * 
York  State  Public  Service  Commission 
and  on  the  Customer. 

Coiiunent  date:  December  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Deaeret  Generation  ft  Tranamiaaion 

Co-operative 

[Docket  No.  ER98-756-000) 

Take  notice  that  on  November  21, 
1997,  Deswet  Generation  ft 
Transmission  Co-operative  on 
November  21. 1997.  tendered  for  filing 
an  executed  umbrella  non-firm  point-to- 
point  service  agreement  with  Illinova 
Power  Marketing,  Inc.  Under  its  open 
access  transmission  tariff.  Deseret 
requests  a  waiver  of  the  Commission's 
notice  requirements  for  an  effective  date 
of  November  21, 1997.  Deseret's  open 
access  transmission  tariff  is  currently  on 
file  with  the  Commission  in  Docket  No. 
OA97-487-000.  Illinova  Power 
Marketing.  Inc.  Has  been  provided  a 
copy  of  this  filing. 

Comment  date:  December  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•■  PBOD  Eneigy  Company 

[Dockrt  No.  ES9a-7S8-4NW| 

Take  notice  that  on  November  21, 
1997,  PECO  Eneigy  Company  (PECO) 
filed  a  Service  Agreement  dated 
November  13, 1997  with  New  Eneigy 
Ventures,  LX.C.  (NEV)  under  PKX>'s 
FERC  Electric  Tariff  CMginal  Volume 
No.  1  (Tariff).  The  Service  Agreement 
adds  NEV  as  a  customer  under  the 
Tariff. 

PECO  requests  an  efiiective  date  of 
November  13, 1997,  for  the  Service 
Agreement 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NEV  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Florida  Power  ft  Liglit  Company 

(Docket  No.  ER98-759-4N)0| 

Take  notice  that  on  November  21, 
1997,  Florida  Power  &  Light  Company 
(FPL),  tendered  for  filing  proposed 
service  agreements  with  AIG  Trading 
Corporation  for  Short-Term  Eirm  and 


Non-Firm  transmission  service  luder 
FPL's  Open  Access  Transmission  Tariff. 

IVL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  December  1, 1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  £)ecember  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Florida  Power  ft  Light  Company 

[Docket  No.  ER98-760-000) 

Take  notice  that  on  November  21, 
1997,  Florida  Power  ft  Light  Company 
(FPL),  tendered  for  filing  a  proposed 
notice  of  cancellation  of  an  umbrella 
service  agreement  with  PanEneigy 
Poww  S«vices,  Inc.,  for  Firm  Short- 
Term  transmission  service  under  FPL's 
Open  Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
cancellation  be  permitted  to  become 
effective  on  December  1, 1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  December  24. 1997,  in 
accordance  with  Standard  Paragra{>h  E 
at  the  end  of  this  notice. 

12.  Florida  Power  ft  Light  Company 

[Docket  No.  ER9B-761-O00) 

Take  notice  that  on  November  21, 
1997,  Florida  Power  ft  Light  Company 
(FPL),  tendered  for  filing  a  proposed 
notice  of  cancellation  of  an  umbrella 
service  agreement  with  Duke/Louis 
Dreyfus  Services  for  Firm  Short-Term 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
cancellation  be  permitteid  to  become 
effective  on  December  1, 1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Cmnment  date:  December  24, 1997,  in 
accordance  with  Standard  Paiagnph  E 
at  the  end  of  this  notice. 


13.  New  Centniy  Serrioes,  Inc. 

[Docket  No.  ER98-762-000I 

Take  notice  that  on  November  24, 
1997,  New  Century  Services,  Inc.,  on 
behalf  of  Cheyenne  Light,  Fuel  and 
Power  Company,  Public  Service 
Company  of  Colorado,  and 
Southwestern  Public  Service  Company 
(collectively  Companies)  tendered  for 
filing  a  Service  Agreement  imder  their 
Joint  Open  Access  Transmission  Service 
Tariff  for  Non-Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Continental  Energy 
Services  LLC. 


Comment  date:  December  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Kentucky  Utilities  Conq>any 

[Dodcet  No.  ER9ft-763-000l 

Take  notice  that  on  November  24, 
1997,  Kentucky  Utilities  Company  (KU), 
tendered  for  filing  a  non-firm 
transmission  service  agreement  between 
KU  and  Constellation  Power  Source, 
Inc.,  and  firm  transmission  agreements 
between  KU  and  Cinergy  Services,  Inc., 
Williams  Energy  Services  Company  and 
KU  and  itself,  under  the  Transmission 
Services  Tariff. 

Conunent  date:  December  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Allegheny  Power  Service 
Corporation,  on  bekalf  of  Monongahala 
Power  Company,  The  Potomac  Edisaa 
Company  and  West  Penn  ] 

'  (Allegneny  Powei) 


(Docket  No.  ER98-7M-000) 

Take  notice  that  on  November  24. 
1997,  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongah^ 
Po«ver  Company,  The  Potomac  Edison 
Company  and  West  Peon  Power 
Company  (All^heny  Power)  filed 
Supplement  No.  35  to  add  three  (3)  new 
Customers  to  the  Standard  Generation 
Service  Rate  Schedule  under  which 
Allegheny  Power  ofiins  standard 
generation  and  emeigency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  November  21, 
1997,  to  Americcm  Energy  Solutions, 
Inc.,  DTE-CoEneigy,  L.L.C.,  mc2.  Inc., 
and  Southern  Energy  Retail  Trading  and 
Marketing,  Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Obio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  die  West  Virginia  Public 
Service  Commissioo,  and  all  parties  of 
record. 

Comment  date:  December  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  New  Century  Servioaa,  Inc. 

(Docket  No.  ER98-76&-O00I 

Take  notice  that  on  November  21, 
1997,  New  Century  Services,  Inc.  on 
behalf  of  Cheyenne  Li^t,  Fuel  and 
Power  Company,  PubUc  Service 
Company  of  Colorado,  and 
Southwestern  Public  Service  Company 
(collectively  Companies)  tendered  for 
filing  a  Service  Agreement  under  their 
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Joint  Open  Access  Transmission  Service 
Tariff  for  Non-Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Avista  Energy,  Inc. 

Comment  date:  Ilecember  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  PacifiCorp 

lOocket  No.  ER98-766-000I 

Take  notice  that  on  November  24. 
1997.  PacifiCorp,  tendered  for  filing  in 
accordance  with  Part  35  of  the 
Commission's  Rules  and  Regulations,  a 
Service  Agreement  with  Green 
Mountain  Energy  Resources,  L.L.C 
under  PacifiCorps  FERC  Electric  Tariff, 
Fourth  Revised  Volume  No.  3. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Bulletin  Board  System 
through  a  personal  computer  by  nailing 
(503)  464-6122  (9600  baud,  8  bite,  no 
parity,  1  stop  bit). 

Comment  date:  December  24, 1907,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IB.  Ohio  Ediaon  Company, 
Paoaeyivaiiia  Power  Compeny 

(Do(±0t  No.  ER98-767-000) 

Take  notice  that  on  November  24. 
1997,  Ohio  Edison  Company,  tendered 
for  filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  Service 
AgraamaDts  for  Network  Integration 
SCTvioe  under  the  Pennsylvania  Retail 
Pilot  with  Southern  Energy  Retail 
Trading  and  Marketing,  Inc.  and  CNG 
Retail  Services  Corp.  (dba  Peoples  Plus) 
pursuant  to  Ohio  Edison's  Open  Access 
Tariff.  These  Service  Agreements  will 
enable  the  parties  to  obtain  Network 
Integration  Service  under  the 
Pennsylvania  Retail  Pilot  in  accordance 
with  the  terms  of  the  Tariff. 

Comment  date:  December  24, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Sierra  Pacific  Power  Company 

[Dockat  No.  ER9S-7e8-000| 

Take  notice  that  on  November  24. 
1997,  Sierra  Pacific  Power  Company 
(Sierra),  tendered  for  filing  Service 
Agreements  (Service  Agreements)  with 
Cook  Inlet  Energy  Supply,  LP  for  both 
Finn  and  Non-Firm  Point-to-Point 
Transmission  Service  under  Sierra's 
Open  Access  Transmission  Tariff 
(Tariff): 

Sierra  filed  the  executed  Service 
Agreements  with  the  Commission  in 
compliance  with  13.4  and  14.4  of  the 


Tariff  and  applicable  Commission 
regulations.  Sierra  also  submitted 
revised  Sheet  Nos.  148  and  148A 
(Attachment  E)  to  the  Tariff,  which  is  an 
updated  list  of  all  current  subscribers. 
Sierra  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  an  effective  date  of  November  26, 
1997  for  Attachment  E,  and  to  allow  the 
Service  Agreements  to  become  effective 
according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Service  Commission  of 
Nevada,  the  Public  Utilities  Commission 
of  California  and  all  interested  parties. 

Comment  date:  December  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Western  Reaourcea,  Inc. 

[Dockat  No.  ER9a-gOO-000| 

Take  notice  that  on  November  26, 
1997  Western  Resources,  Inc.,  tendered 
for  filing  certain  revised  pages  to  its 
FERC  Electric  Service,  First  Revised 
Volume  No.  5.  Western  Resources  states 
that  the  change  is  to  permit  Western 
Resources  to  curtail  point-to-point 
transmission  service  in  order  to 
maintain  system  reliability  on  any 
system  with  which  Western  Resources 
is  directly  or  indirectly  interconnected. 
Western  Resources  has  proposed  that 
the  change  become  effective  on 
December  1, 1997. 

Copies  of  the  filing  were  served  upon 
Western  Resources'  open  access 
transmission  customen  and  the  Kansas 
Corporation  Conunission. 

Comment  date:  December  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notioe. 

21.  Southern  California  Edison 
Company 

[Docket  No.  ER9»-fl21-000| 

Take  notice  tliat  on  December  4, 1997, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  the  Edison- 
Banning  1997  Restructuring  Agreement 
(Restructuring  Agreement)  between 
Edison  and  the  City  of  Barming, 
California  (Banning),  and  a  Notice  of 
Cancellation  of  various  agreements  and 
rate  schedules  applicable  to  Banning 
Included  in  the  Restructuring 
Agreement  as  Appendices  B,  C,  D,  E.  F, 
C,  and  H  are:  the  Wholeaale  Distribution 
Access  Tariff  Service  Agreement. 
Amendment  No.  1  to  the  Edison- 
Banning  Hoover  Firm  Transmission 
Service  Agreement,  Amendment  No.  1 
to  the  Edison-Banning  Palo  Verde 
Nuclear  Generating  Station  Firm 
Transmission  Service  Agreement, 
Amendment  No.  2  to  the  Edison- 
Banning  Pasadena  Firm  I'ransmission 
Service  Agreement  I,  Amendment  No.  2 


to  the  Edison-Banning  1995  San  Juan 
Unit  3  Firm  Transmission  Service 
Agreement,  Amendment  No.  1  to  the 
Amended  Edison-Baiming  Sylmar  Finn 
Transmission  Service  Agreement,  and 
the  Edison-Banning  Pacific  Intertie  Firm 
Transmission  Service  Agreement. 

The  Restructuring  Agreement  is  the 
result  of  negotiations  between  Edison 
and  Banning  to  modify  existing 
contracts  to  accommodate  the  emerging 
Independent  System  Operator  (ISO)/ 
Power  Exchange  market  structure.  The 
Restructuring  Agreement  significantly 
simplifies  the  existinig  operational 
arrangements  between  Edison  and 
Baiming.  In  addition,  the  Restructuring 
Agreement  provides  for  cancellation  of 
existing  bimdled  service  arrangements 
and  obligations  between  Edison  and 
Baiuiing.  Ediaon  is  requesting  that  the 
Restructuring  Agreement  become 
effective  on  the  date  the  ISO  assumes 
operational  control  of  Edison's 
transmission  facilities. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  December  24, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Southern  California  Edison 

(Dockat  No.  ER96-922-000) 

Take  notice  that  on  December  4. 1997. 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  the  Edison- 
Azusa  1997  Restructiuing  Agreement 
(Restructuring  Agreement)  between 
Edison  and  the  City  of  Azusa,  California 
(Azusa),  and  a  Notice  of  Cancellation  of 
various  agreements  and  rate  schedules 
applicable  to  Azusa.  Included  in  the 
Risstructuring  Agreement  as  Ap{>endices 
B,  C.  D,  E.  F,  G,  and  H  are:  the 
Wholesale  Distribution  Access  Tariff 
Service  Agreement,  Amendment  No.  1 
to  the  Edison- Azusa  Hoover  Firm 
Transmission  Service  Agreement, 
Amendment  No.  1  to  the  Edison-Azusa 
Palo  Verde  Nuclear  Generating  Station 
Firm  Transmission  Service  Agreement. 
Amendment  No.  3  to  the  Edison-Azusa 
Pasadena  Firm  Transmission  Service 
Agreement,  Amendment  No.  2  to  the 
EdUson- Azusa  1995  San  Juan  3  Firm 
Transmission  Service  Agreement, 
Amendment  No.  1  to  the  Amended 
Edison-Azusa  Sylmar  Firm 
Transmission  Service  Agreement,  and 
the  Edison-Azusa  Pacific  Intertie  Firm 
Transmission  Service  Agreement 

The  Restructuring  Agreement  is  the 
result  of  negotiations  between  Edison 
and  Azusa  to  modify  existing  contracts 
to  accommodate  the  emerging 
Independent  System  Operator  (ISO)/ 
Power  Exchange  market  structure.  The 
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Restructuring  Agreement  significantly 
simplifies  the  existing  operational 
arrangements  between  Edison  and 
Azusa.  In  addition,  the  Restructuring 
Agreement  provides  for  cancellation  of 
existing  bundled  service  arrangements 
and  obligations  between  Edison  and 
Azusa.  Edison  is  requesting  that  the 
Restructuring  Agreement  become 
effective  on  the  date  the  ISO  assumes 
operational  control  of  Edison's 
transmission  facilities. 

Copies  of  this  filing  were  served  upon 
the  P'ublic  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  December  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Southern  California  Edison  Co. 

(Docket  No.  ER98-923-000] 

Take  notice  that  on  December  4. 1997, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  the 
Authorized  Representatives'  Procedures 
For  Post-Restructuring  Operations  And 
Accounting  (Procedures),  and  a  Notice 
of  Cancellation  of  various  rate  schedules 
with  the  Cify  of  Colton.  The  Procedures 
address  issues  relating  to  the  operation 
of  the  Independent  System  Operator 
(ISO)  and  Power  Exchange. 

To  the  extent  necessary,  Edison  seeks 
waiver  of  the  60  day  prior  notice 
requirement  and  requests  that  the 
Commission  assign  to  the  Procedures  an 
effective  date  concurrent  with  the  date 
the  ISO  assimies  operational  control  of 
Edison's  transmission  facilities,  which 
is  expected  to  be  January  1, 1998. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  December  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Northwestern  PnUic  Service 
Company 

(Docket  Uo.  £898-14-000) 

Take  notice  that  on  November  28. 
1997,  Northwestern  Public  Service 
Company  (NWPS)  filed  an  application 
seeking  authorify  pursuant  to  Section 
204  of  the  Federal  Power  Act  to  issue 
and  to  renew  or  extend  the  maturity  of 
promissory  notes  to  evidence  short-term 
borrowings  in  a  principal  amount  not 
exceeding  $75,000,000.  The  proceeds 
from  the  notes  will  be  used  to  provide 
funds  for  the  conduct  of  its  business. 

Comment  date:  December  29, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


25.  Consumera  Energy  Company 

(Docket  No.  ESsa-lS-OOO] 

Take  notice  that  on  December  4, 1997. 
Consiuners  Energy  Company  filed  an 
Application  pursuant  to  Section  204  of 
the  Federal  Power  Act  seeking  authority 
to  issue  loan  guarantees  during  the 
period  January  15, 1998  through 
I>ecember  31, 1999,  in  an  aggregate 
principal  amount  of  up  to  $25  million 
outstanding  at  any  one  time.  The  loans 
to  be  guaranteed  would  be  to  Michigan 
residents  for  financing  various  home 
energy  efficiency  measures,  including 
new  heating,  ventilating  and  air- 
conditioning  equipment. 

Conunent  date;  January  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Consolidated  Ediaon  Company  of 
New  York,  Inc. 

(Docket  No.  £598-16-000) 

Take  notice  that  on  December  4, 1997, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  filed  an 
application  for  an  order,  purauant  to 
Section  204  of  the  Federal  Power  Act. 
authorizing  Con  Edison  during  the 
period  from  January  1. 1998.  through 
December  31, 1999,  to  isstie  and  sell 
unsecured  evidences  of  indebtedness 
maturing  not  more  than  nine  months 
after  their  date  of  issue  up  to  an  amount 
not  in  excess  of  $500  million  at  any  one 
time. 

Comment  date;  December  29, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  atiaens  Utilities  Compeay 

(Dockat  No.  £598-18-000) 

Take  notice  that  on  December  5, 1997. 
Citizens  Utilities  Company  (Qtizens) 
filed  an  application  under  Section  204 
of  the  Federal  Power  Act,  requesting  an 
order  authorizing  the  assumption  by 
Citizens  as  guarantor  of  obligations  of  a 
subsidiary  company  under  a  bank  credit 
facility. 

Comment  date;  January  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragnqih 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Firet  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watsen,  fr.. 

Acting  Secretaiy. 

[PR  Doc.  97-32970  FUed  12-17-97:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Ragutalory 
Commission 

[Docket  Na  EQSS-IS-OOQ,  etsL] 

P.H.  Rio  Volcan.  SJL.  et  at.;  Elsctrfc 
Rats  and  Corporals  RogutoUon  FUings 

December  12, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PJL  Rio  Volcan.  SJL 

[Docket  No.  EC98-15-000! 

Take  notice  that  on  December  4, 1997, 
P.H.  Rio  Volcan,  S.A.,  a  corporation 
organized  under  the  laws  of  Costa  Rica 
(Applicant),  widi  its  principal  place  of 
business  at  Santo  Domingo  de  Heredia 
del  Hotel  Bouganville  200  Mts.  al  Este 
de  la  Iglesia  Catolica  (Primera  Entrada 
Porton  con  Ruedas  de  Artilleria) 
Heredia.  Costa  Rica,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
punuant  to  Part  365  of  the 
Commission's  Regulations. 

Applicant  states  that  it  intends  to  own 
and  operate  an  approximately  17 
megawatt  (net),  hydroelectric  power 
production  fecility  located  in  the 
District  of  Sarapiqui,  Canton  of  Alajuela, 
Province  of  Alajuela,  Costa  Rica. 

Conunenf  date:  December  31, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  The  United  niiimiMting  Company 

[Docket  No.  ER98-76»-000j 

Take  notice  that  on  November  24, 
1997,  The  United  Illiuninating  Company 
(UI),  tendered  for  filing  for 
informational  purposes  all  individual 
Purchase  Agreements  and  Supplements 
to  Purchase  Agreements  executed  under 
UI's  Wholesale  Electric  Sales  Tariff, 
FERC  Electric  Tariff,  Original  Voliuae 
No.  2,  as  amended,  during  the  six- 
month  period  May  1. 1997,  through 
October  31, 1997. 
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Conunent  date:  December  29. 1907.  in 
accordance  witb  Standard  Paragrapb  E 
at  the  and  of  this  notice. 

3.  South  Carolina  Electric  ft  Gaa 
Company 

(Dockat  No.  ER9»- 770-000) 

Take  notice  that  on  November  24. 
1997.  South  Carolina  Electric  &  Gaa 
Company,  tendered  for  filing  proposed 
cancellation  of  Service  Agreement  FERC 
No.  28  with  Southern  Company 
Services.  Inc..  and  Service  Agreement 
FERC  No.  37  with  Carolina  Power  k 
Light  Company. 

Under  the  proposed  cancellation,  the 
contracts  which  expired  effective  May 
21.  1997  and  August  31.  1997. 
raapectively.  will  be  canceled. 

Copioa  of  this  filing  were  served  upon 
Soutnam  Company  Services.  Inc.,  and 
Carolina  Power  &  Light  Company. 

Conunent  date:  December  29. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cantral  Power  and  Light  Company; 
Waat  TexM  Utilitiea  Company;  Pul^ 
Sarrica  Company  of  Oklalioma; 
Southwastam  Electric  Power  Company 

(Dockat  No.  ERg»-771-000| 

Take  notice  that  on  November  24. 
1997,  Central  Power  and  Light  Company 
(CPL),  West  Texas  Utilities  Company 
(WTU).  Public  Service  Company  of 
Oklahoma  (PSO)  and  Southwestern 
Electric  Power  Company  (SWEPCO) 
(collactively.  the  CSW  Operating 
Companies)  submitted  for  filing  service 
agreements  under  which  the  CSW 
Operating  Companies  will  provide 
transmission  and  ancillary  services  in 
accordance  with  the  CSW  Operating 
Companies'  open  access  transmission 
service  tariff. 

The  CSW  Operating  Companies  state 
that  the  filing  has  been  served  on  the 
affected  customers  and  on  the  Public 
Utility  Commission  of  Texas. 

Comment  date:  December  29.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northern  Statea  Power  Company 
(Minnesota  Company);  Northern  Stataa 
Power  Company  (Wiaconsin  Company) 

(DockM  No.  ER98-772-000I 

Take  notice  that  on  November  25, 
1997.  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP),  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  LC&E  Energy  Marketing.  Inc.. 
(Customer).  This  Electric  Service 
Agreement  is  an  enabling  agreement 
under  which  NSP  may  provide  to 
Customer  the  electric  services  identified 


in  NSP  Operating  Companies  Electric 
Services  Tariff  original  Volume  No.  4. 
NSP  requests  that  this  Electric  Service 
Agreement  be  made  effective  on 
November  5, 1997. 

Comment  date:  December  29. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northern  States  Power  Company 
(Minnaaota  Company);  Northern  Statea 
Power  Company  (Wiaconsin  Company) 

(Dockat  No.  ER98-773-000I 

Take  notice  that  on  November  25. 
1997.  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP).  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  NESI  Power  Marketing.  Inc. 
(Customer).  This  Electric  Service 
Agreement  is  an  enabling  agreement 
under  which  NSP  may  provide  to 
Customer  the  electric  services  identified 
in  NSP  Operating  Companies  Electric 
Services  Tariff  original  Volume  No.  4. 
NSP  requests  that  this  Electric  Service 
Agreement  be  made  effective  on 
November  5,  1997. 

Comment  date:  December  29. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  England  Power  Pool 

(Docket  No.  ER98-774-000| 

Take  notice  that  on  November  25, 
1997.  the  New  England  Power  Pool 
Executive  Committee  filed  for 
acceptance  a  signature  page  to  the  New 
England  Power  Pool  (NEPOOL) 
Agreement  dated  September  1. 1971,  as 
amended,  signed  by  Dighton  Power 
Asaociatas  limited  Partnership  (Dighton 
Power).  The  NEPOOL  Agreement  has 
been  designated  NEPOOL  FTC  No.  2. 

The  Executive  Committee  states  that 
the  Commission's  acceptance  of  Dighton 
Power's  signature  page  would  permit 
NEPOOL  to  expand  its  membership  to 
include  Dighton  Power.  NEPOOL 
further  states  that  the  filed  signature 
page  does  not  change  the  NEPOOL 
Agreement  in  any  manner,  other  than  to 
make  Dighton  Power  a  member  in 
NEPOOL.  NEPOOL  requests  an  effective 
date  of  December  1 ,  1997,  for 
commencement  of  participation  in 
NEPOOL  by  Dighton  Power. 

Comment  date:  December  29. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Arizona  Public  Service  Company 

(Docket  No.  ER98-775-000I 

Take  notice  that  on  November  25. 
1997,  Arizona  Public  Service  Company 
(APS),  tendered  for  filing  a  Service 
Agreement  to  provide  Firm  Point-to- 


Point  Transmission  Service  under  APS' 
Open  Access  Transmission  Tariff  with 
the  Ak-Chin  Electric  Utility  Authority. 

A  copy  of  this  filing  has  been  served 
on  the  Ak-Chin  Electric  Utility 
Authority  and  the  Arizona  Corporation 
Commission. 

Comment  date:  December.  29. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Arizona  Public  Service  Company 

[Docket  No.  ER98-776-000I 

Take  notice  that  on  November  25.' 
1997.  Arizona  Public  Service  Company 
(APS  or  Company),  tendered  for  filing  a 
Notice  of  Cancellation  of  Interruptible 
Transmission  Service  Agreement 
between  Arizona  Public  Service 
Company  (APS  or  Company)  and 
Southern  California  Edison  Company 
(Edison)  (APS-FERC  Rate  Schedule  No. 
103). 

APS  requests  that  this  cancellation 
become  effective  January  1. 1998. 

Comment  date:  December  29,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southern  California  Ediaon 
Company 

(Docket  No.  ER9a-777-000l 

Take  notice  that  on  November  25. 
1997.  Southern  California  Edison 
Company  (Edison),  tendered  for  filing  a 
Notice  of  Cancellation  of  FERC  Rate 
Schedule  Nos.  246.34  and  340,  and  all 
supplements  thereto. 

Edison  requests  that  this  cancellation 
become  effective  October  31,  1997. 

Comment  date:  December  29,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Long  Island  lighting  Company 

(Docket  No.  ER9»-77»-000l 

Take  notice  that  on  November  25. 
1997,  Long  Island  Lighting  Company 
(LILOO)  filed  Service  Agreements  for 
Non-Firm  Point-to-Point  Transmission 
Service  between  LILCO  and  Williams 
Energy  Services  company  (Transmission 
Customer). 

The  Service  Agreement  specifies  that 
the  Transmission  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of  the 
LILCO  of>en  access  transmission  tariff 
filed  on  July  9, 1996.  in  Docket  No. 
OA96-38-000. 

LILCO  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
November  12, 1997.  for  fhe  Service 
Agreement.  LILCO  has  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Commission  and  on  the 
Transmission  Customer. 


Fedwl  RagbtBT  /Vol.  62,  No.  243  /  Thuraday,  December  18,  1997  /  Notices 


MSS5 


Comment  date:  December  29, 1907,  in 
accordance  with  Standard  Pan^raph  E 
at  the  end  of  this  notice. 

12.  PECO  Eoatfy  Ceaapaay 

(Docket  No.  ER98-779-0001 

Take  notice  that  on  Noveabet  25, 
1007.  PBOO  Eneigy  Company  (PECO), 
filed  under  §205  of  the  Federal  Power 
Act,  16  U.S.C  702  at  teq..  a  Transaction 
Agreement  dated  October  30. 1997.  with 
Enton  Power  Marketing,  Inc.  (Enron), 
under  PBOO's  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff).  The 
Transaction  Agreement  is  for  a  tann  of 
fourteen  (14)  months. 

PECO  requests  an  effective  date  of 
November  1, 1007,  for  the  Transactioo 
Agreement 

PECO  sUtes  that  copies  of  diis  filing 
have  been  supplied  to  Enron  and  to  ibe 
Pennsylvania  Public  Utility 
Commiaaion. 

Commaxt  dtrte:  December  29, 1907.  in 
accordance  with  Standard  Paragr^>h  E 
at  the  end  of  this  notice. 

13.  PECO  Eneify  Company 

(Docket  No.  ER08-78O-OOOJ 

Take  notice  that  on  November  25. 
1007,  PECO  Energy  Company  (PECO), 
filed  under  §  205  of  the  Federal  Power 
Act,  16  U.S.C.  792  et  aeq..  a  Transaction 
Agreement  dated  October  30. 1907,  with 
NorAm  Energy  Management,  Inc. 
(NEM),  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 
The  Transaction  Agreement  is  for  a  term 
of  fourteen  (14)  months. 

PECO  requests  an  effective  date  of 
November  1, 1097.  for  the  Transaction 
Agreement 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NEM  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  29. 1907,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Union  Electric  Company 

(Docket  No.  ER9S-7B1-000) 

Take  notice  that  on  November  25. 
1007.  Union  Electric  Company  (UE). 
tendered  for  filing  Service  Agreements 
for  Non-Firm  Point-to-Point 
Transmission  Services  between  UE  and 
AK?  Trading  Corporation  and  Tenaska 
Power  Services  Company.  UE  asserts 
that  the  purpose  of  the  Agreements  is  to 
permit  UE  to  provide  transmission 
service  to  the  parties  pursuant  to  UE's 
Open  Access  Transmission  Tariff  filed 
in  Docket  No.  OA96-50. 

Comment  date:  December  29. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Union  Electric 

(Dodcet  No.  ER9S-782-000| 

Take  notice  dMt  on  November  25, 
1997,  Union  Electric  Company  (UE), 
tendered  for  filing  Service  Agreements 
for  Market  Based  Rata  Po«ver  Sales 
between  UE  and  Morgan  Stanley  Capital 
Group  Inc.,  and  PaciffiCorp  Power 
Marketing,  Inc.  UE  asserts  that  the 
purpoae  dTthe  Agreements  is  to  permit 
UE  to  make  sales  of  capacity  and  energy 
at  market  based  rates  to  the  parties 
pursuant  to  UE's  Market  Based  Rata 
Power  Sales  Tariff  filed  in  Docket  No. 
ER97-3664-000. 

Comment  daite:  December  29. 1097,  in 
accordance  with  Standard  Par^raph  E 
at  the  and  of  ttiis  notice. 

18.  Vmion  EUctric  Company 

[E)ocket  No.  ER9e-783-00Q0l 

Take  notice  that  on  November  25, 
1007,  Union  Electric  Company  (UE), 
tendered  far  filing  Service  Agreements 
for  Firm  Point-to^int  Transmission 
Services  between  UE  and  AIG  Trading 
Corporation.  Morgan  Stanley  Capital 
Group  Inc.,  and  Tenaska  Power  Services 
Company.  UE  asserts  that  the  purpose  of 
tile  Agreements  is  to  permit  UE  to 
provide  transmission  service  to  the 
parties  pursuant  to  UE's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
OA06-50. 

Comment  date:  December  29. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  PECO  Energy  Campuif 

(Dockat  No.  ER98-784-0001 

Take  notice  that  on  November  25. 
1997,  PECO  Energy  Company  (PECO), 
filed  under  §  205  of  the  Federal  Power 
Act,  16  U.S.C.  792  et  seq.,  a  Transaction 
Agreement  dated  October  30, 1997,  with 
Horizon  Energy  company  (HORIZON 
ENERGY)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 
The  Transaction  Agreement  is  for  a  term 
of  fourteen  (14)  months. 

PECO  requests  an  effective  date  of 
November  1, 1997.  for  the  Transaction 
A^eement 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  HORIZON 
ENERGY  and  to  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  29, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  The  Empire  Diatrict  Electric 
Coaqpaay 

[Docket  No.  ER98-78&-000J 

Take  notice  that  on  November  25, 
1997,  The  Empire  District  Electric 
Company  (EDE).  tendered  for  filing  a 
service  apeement  between  EDE  and 


Aquilla  Power  Corp..  providing  firm 
point-to-point  transmission  service 
pursuant  to  the  open  acoeas 
transmission  tariff  (Schedule  OATS)  of 
EDE. 

EEffi  states  that  a  copy  of  this  filiM 
has  been  served  by  mail  upon  AquiUa 
Power  Corp.,  10750  E  350  Highway, 
Kansas  Qty,  MO  64138. 

Comment  date:  December  29. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


E.  Any  person  desiring  to  be  heard  or 
to  protaat  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Eneigy  Regulatory  Commissioa, 
888  First  Street  N.E.,  Waahii^ton.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  365.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  ^>propriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Luwasa  A.  WsImm,  |r.« 
Acting  Secretary. 
(PR  Doc  97-33040  FUed  12-17-a7:  8:45  am) 


DEPARTMENT  OF  ENERGY 
rodarai  Cnemw  Raaulatorv 


OOflJ 


Viking  Voyagaur  Qm  Tiansmission 
Company,  L.L.C.;  Notica  of  toilant  To 
Pfapafaan  Envlronmantal  hnpad 
snaianiani  ror  ma  rfopoaaa  vnong 
Voyagaur  ripallna  riojacl,  Raouaat  for 


and  Notfoa  of  Public  Scoping  Maatfnga 
andSltaViatt 

December  IS.  1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  impact  statement  (EIS) 
that  will  discuss  the  environmental 
impacts  of  the  construction  and 
operation  of  the  facilities  proposed  in 
the  Viking  Vbyageur  Pipeline  Prefect.* 


'  Viking  Voyagaur  Gat  TtansmiMion  Compaay, 
L.I>C't  applicatiaa  wa*  filad  with  the  CoauniaaioD 
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This  BS  will  be  uMd  by  the 
ClHUBiMion  in  its  decision-making 
piotXM  to  determine  whether  the 
proiect  is  in  tiie  public  convenience  and 
necessity. 

Additionally,  with  this  notice  we  are 
asking  s  number  of  Federal  sgsncies  (see 
appmdix  2)  with  jurisdiction  and/or 
special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
use  in  the  preparation  of  the  EIS.  These 
sgencies  may  choose  to  participate  once 
they  have  evaluated  the  proposal 
relative  to  their  agencies' 
responsibilities.' 

Sammary  of  tke  Prepeeed  Pr  eject 

Viking  Voyageur  Gas  Transmission 
Company.  L.L.C.  (Voyageur)  proposes  to 
build  new  natural  ges  pipeline  and 
compression  bcilities  to  transport  1.4 
billion  cubic  leet  per  day  of  natural  gss 
from  Noyes,  Minnasola  to  Joliet,  Illinois 
to  move  new  luitural  gas  supplies  from 
western  Canada  marketa  to  the  Upper 
Midwest. 

Voyageur  requests  Commission 
authorization,  in  Docket  No.  CP96-60- 
000,  to  construct  and  operate  the 
following  hcilities: 

•  773  miles  of  42-inch-diameter 
pipeline  extending  from  the  border  of 
the  United  SUtes  (U.S.)  and  Canada 
near  Noyes,  Minnesota  in  Kittson 
County  to  a  point  near  Joliet,  Illinois  in 
Will  County.  Of  the  773-mile-long 
mainline,  about  359  miles  would  be 
located  in  Minnesota.  325  miles  in 
Wisconsin,  and  89  miles  in  Illinois; 

•  22  new  meter  stations  including 
one  in  Kittson  County.  Minnesota,  rour 
in  Wood  County,  Wisconsin,  two  in 
Waushara  County.  Wisconsin,  two  in 
Dodge  County,  Wisconsin,  one  in 
Jefferson  County.  Wisconsin,  three  in 
Walworth  County,  Wisconsin,  three  in 
McHenry  County,  Illinois,  one  in  ICane 
County.  Illinois,  one  in  Kendall  County, 
Illinois,  and  four  in  Will  County. 
IllinoU: 

•  Four  compressor  stations  eech  with 
31.000  horsepower  of  compreesion  in 
Kittson  County,  Minnesota,  Otter  Tail 
County,  Minnesota,  Polk  County, 
Wisconsin,  and  Waushara  County. 
Wisconsin.  The  two  compressor  stations 
in  Minnesota  and  the  compressor 
station  in  Polk  County,  Wisc»nsin 
would  be  built  within  tlie  fenced 
property  of  existing  Viking  Gas 


uDckr  Sactkm  7  of  tha  Natural  Cm  Act  aod  Part  197 
of  iha  CoouMiaaioa'f  ragulalioo*. 

'Thaappaodicaacafaraocad  in  Ihia  notioa  an  oot 
baiag  HMad  In  tha  PadanI  lagMar.  Copiaa  an 
avaUana  tnm  tha  Ccwmiaaion'*  Public  Rafcranca 
awl  PUaa  MaialMaaoa  BkMdi.  SSS  Pint  Siraal.  MB. 
Roon  2A.  Wariiiogtoo  DC  2(M26.  or  call  (202)  208- 
1371.  Copias  of  tba  appandicss  wara  aanl  to  all 
tboaa  cacaiviog  this  notica  In  tba  mail. 


Transmission  Company  compressor 
station  sites: 

a  Associated  pipeline  CKilities, 
including  48  new  mainline  valves  and 
four  pig  Munchers  and  five  pig 
receiveis,  and  permanent  access  roads 
for  access  to  compressor  stations  and 
valves:  and 

•  Two  new  operations  and 
maintenance  Escilities  in  Walworth 
County,  Wisconsin  and  Kendall  County, 
Dlinois. 

The  general  location  of  Viking 
Voyagetir's  proposed  protect  fscilities  is 
shown  in  appendix  1.  If  you  are 
interested  in  obtaining  procedural 
infoimation.  pleese  write  to  the 
Secretarv  of  tne  Commission. 

In  addition,  Voyageur  requests  in 
Docket  No.  CPg8-62-000  a  Presidential 
Permit  to  site,  construct,  operate,  own. 
and  maintain  facilities  st  the 
international  border  between  the  U.S. 
and  Canada  near  Noyes,  Minnesota. 
Voysgeur's  pipeline  would  originate  at 
the  point  of  interconnection  with  the 
Canadian  facilities  of  TransVoyageur 
Gas  Transmission. 

In  Illinois  and  Wisconsin,  several 
local  distribution  companies  are 
considering  building  lateral  pipelines  to 
interconnect  with  Voyageur.  Although 
these  facilities  would  not  be  under  the 
jurisdiction  of  the  FERC.  to  the  extent 
they  can  be  identified  they  will  be 
discussed  in  the  EIS.  The  following  is  a 
list  of  the  nonjurisdictional  laterals 
currently  under  consideration: 


Lateral  pipe- 
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Land  Requirements  far  Constmction 

Approximately  670  miles  (86  percent) 
of  Voyageur's  pipeline  would  be 
installed  parallel  to  various  existing 
utility  rights-of-way.  Where  possible, 
Voyageur's  right-of-way  would  overlap 
the  existing  rights-of-way  as  much  as  85 
feet  during  construction  to  minimize 
impacts.  Voyageur's  proposed  route 
deviates  from  the  existing  rights-of-way 


in  selected  locations  to  avoid  impact  on 
homes,  existing  utility  structures  (meter 
stations,  etc.).  improve  waterbody 
crossings,  and  Cor  other  environmental 
or  engineering  reasons. 

Constrtiction  of  the  Viking  Voyageur 
Pipeline  Project  would  affect  a  total  of 
.about  12,851  acres.  Of  this  total,  about 
10,321  acres  would  be  disturbed  by 
construction  along  the  pipeline  ri^t-of- 
way.  Th(  aboveground  facilities  would 
affect  about  72  acres  of  land  during 
construction.  Pipe  storage,  staging  ares 
and  warehouse  sites  would  amct  about 
2,458  acres.  All  these  acreage  figures  are 
subject  to  change. 

Voyageur  proposes  to  use  a  right-of- 
way  wridth  of  105  fiset  for  construction, 
writh  provisions  for  additional 
temporary  work  areas  as  necessary  for 
waterbody,  highway  and  railroad 
crossings,  and  extra  topsoil  storage. 
Following  construction  and  restoration 
of  the  right-of-way  and  temporary  wotk 
spaces,  Voyageur  would  retain  a  30-to 
50-foot-wide  permanent  pipeline  right- 
of-way  depending  on  whether  the 
pipeline  is  co-located  with  other 
utilities  or  on  new  right-of-way.  Total 
land  requirements  for  the  permanent 
right-of-way  would  be  about  4,476  acres. 
About  72  acres  would  be  retained  for 
the  operation  of  the  new  aboveground 
facilities.  The  remaining  8,303  acres  of 
land  affected  by  construction  of  the 
project  would  be  restored  and  allowed 
to  revert  to  its  former  use. 

The  EIS  Preceee 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EIS  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EliS.  All  comments 
received  are  considered  during  the 
preparation  of  the  EIS.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

CuiiTOlly  Identified  Environmental 

The  EIS  will  discuss  impacts  that . 
could  occur  as  a  result  of  ihe 
construction  and  operation  of  the 
proposed  project  We  have  already 
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identified  a  number  of  issues  that  we 
think  deserve  attention  based  on  a 
preliminary  review  of  the  proposed 
facilities  and  the  environmental 
information  provided  by  Voyageur. 
These  issues  are  listed  below.  This  is  a 
preliminary  list  of  issues  and  may  be 
changed  based  on  your  comments  and 
our  analysis. 

•  Air  Quality  and  Noise 

— Effect  on  local  air  ijuality  and  noise 

environment  as  a  result  of 

construction. 
— Effect  on  local  air  quality  and  noise 

environment  as  a  result  of  operation 

of  the  compressor  stations. 

•  Soils 

— ^Temporary  and  permanent  impacts  on 

prime  Earmland  soils. 
— Mixing  of  topsoil  and  subsoil  during 

construction. 
— Compaction  of  soil  by  heavy,^ 

equipment  "" 

— ImfMcts  on  drain  tiles  and  irrigation 

systems. 
— ^uosion  control  and  right-of-way 

restoration. 

•  Water  Resources 

— Effect  of  construction  on  areas  with 
shallow 

— Effect  of  construction  on  crossings  of 
186  perennial  waterbodies. 

—Crossing  of  14  rivers  100  feet  wide  or 
peater. 

— Crossing  the  St  Croix  River  which  is 
designated  as  a  National  Scenic 
Waterway  containing  federally  listed 
endangered  mussels,  and  the  Rum 
River  which  is  designated  as  a 
Minnesota  State  Wild  and  Scenic 
River. 

— Crossing  21  trout  streams.  7 
exceptional  resource  watera.  4 
outstanding  resource  waters,  2 
Northern  Pike  spawning  waters,  and  1 
wildlife/fish  migration  corridor. 

— Potential  for  erosion  and  sediment 
transport  to  the  waterbodies. 

— Effect  of  construction  on  groundwater 
and  surface  water  supplies. 

— Impact  on  wetland  hydrology. 

•  Biologica]  Resources 

— Short-  and  long-term  effects  of  right- 
of-way  clearing  and  maintenance  on 
wetlands,  forests,  riparian  areas,  and 
vegetation  communities  of  special 
concern. 

— ^Effect  on  wildlife  and  fisheries 
habitats. 

— Impact  on  federally  threatened 
species  such  as  the  bald  eagle  and 
prairie  bush  clover,  and  federally 
endangered  species  such  as  the 
Kamer  blue  butterfly,  gray  wolf, 
winged  mapleleaf  mussel,  Higgins' 
eye  pearly  mussel,  and  the  Indian  bat 


a  Cultural  Resources 

— Effect  on  historic  and  prehistinic 

sites. 
— Native  American  concerns. 

•  Socioeconomics 

— Effisct  of  the  construction  workforce 

on  demands  for  services  in 

surrounding  areas. 
— ^Impact  on  property  values. 

a  Land  Use 

— Impact  on  crop  production. 

— Iinpact  on  residential  areas. 

— Effect  on  pubKc  lands  and  special  use 
areas  including  waterfowl  production 
areas,  state  game  refuge,  state  wildlifs 
management  areas,  national  and  state 
scenic  trails,  state  forest  lands,  state 
canoe  rivers,  state  parks  and 
recreation  areas,  public  fishing  areas, 
public  hunting  grounds,  and  forest 
preserves. 

— ^Impact  on  future  land  uses  and 
consistency  with  local  land  use  plans 
and  zoning. 

— ^Visual  efmrt  of  the  aboveground 
facilities  on  surrounding  areas. 

•  Reliability  and  Safety 

— ^Assessment  of  hazards  associated 
with  natural  gas  pipelines. 

a  Cumulative  Impact 

— ^Assessment  of  the  combined  effect  of 
the  proposed  project  with  other 
projects,  including  other  natural  gas 
transmission  and  distribution  lines, 
which  have  been  or  may  be  proposed 
in  the  same  region  and  similar  time 
frames. 

•Nonjurisdictional  Facilities 

— ^Assessment  of  the  efiiects  of  the 
construction  of  lateral  pipelines  that 
would  be  entirely  within  state 
jurisdiction. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  Draft  EIS  which 
will  be  mailed  to  Federal,  state,  and 
local  agencies,  public  interest  groups, 
affected  landowners  and  other 
interested  individuals,  newspapers, 
libraries,  and  the  Commission's  official 
service  list  for  this  proceeding.  A  45-day 
comment  period  will  be  allotted  for 
review  of  the  Draft  EIS.  We  will 
consider  all  comments  on  the  Draft  EIS 
and  revise  the  document,  as  necessary, 
before  issuing  a  Final  EIS.  The  Final  EIS 
will  include  our  response  to  each 
comment  received  on  the  Draft  EIS  and 
will  be  used  by  the  Commission  in  its 


decision-making  process  to  determine 
whether  to  approve  the  project 

PuUic  Participatian  and  Scoping 
Meetings 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project 
You  should  focus  on  the  potential 
environmental  effiscts  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact 
The  more  specific  your  comments,  tlie 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Send  two  copies  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Room  lA,  Washington,  D.C.  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1: 

•  Reference  Docket  Nos.  CP98-60- 
000  and  CP98-62-000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C  tm 
or  before  January  20, 1998. 

In  addition  to  or  in  lieu  of  sending 
written  comments,  we  invite  you  to 
attend  the  public  scoping  meetings  the 
FERC  will  conduct  in  the  project  arecu 
The  locations  and  times  for  these 
meetings  are  listed  below. 

Schedule  of  Pnhlic  Scoping  Meeting 
for  the  Viking  Voyageur  Pipeline 
Project  Environmantal  ImjMct 
Statamant 

Jan.  5, 1998  7:00  pm — ^Elgin,  Illinois, 

Holiday  Inn,  345  West  River  Road. 

847-695-5000 
Jan.  6, 1998  7:00  pm— Nekoosa. 

Wisconsin,  Lake  Arrowhead 

Qubhouse,  1195  Apache  Lane,  715- 

325-2938 
Jan.  7, 1998  7:00  pm— Dresser, 

Wisconsin.  Trollhaugen  Ski  Area, 

Convention  Center,  2232  100th 

Avenue,  715-755-2955 
Jan.  8, 1998  1:00  pm — Crookston, 

Minnesota,  Northland  Inn,  Highway 

2, 218-281-5210 
7:30  pm-4}etroit  Lakes,  Minnesota. 

Holiday  Inn,  1155  Highway  10  East. 

218-847-2121. 

The  public  meetings  are  designed  to 
provide  you  with  more  detailed 
information  and  another  opportunity  to 
offer  your  comments  on  the  proposed 
project.  Voyageur  representatives  will 
be  present  at  the  scoping  meetings  to 
describe  their  proposal.  Interested 
groups  and  individuals  are  encouraged 
to  attend  the  meetings  and  to  present 
comments  on  the  environmenlal  issues 
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they  believe  should  be  addieased  in  the 
Draft  EIS.  A  transcript  of  each  meeting 
will  be  made  so  that  your  comments 
will  be  accurately  recorded. 

On  the  dates  of  the  meetings,  we  will 
also  be  conducting  limited  site  visits  to 
the  project  area.  Anyone  interested  in 
participating  in  the  site  visit  may 
contact  the  Commission's  Office  of 
External  Affain  identified  at  the  end  of 
this  notice  for  more  details  and  must 
provide  their  own  transportation. 

Becoming  an  Intenrenor 

in  addition  to  involvement  in  the  EIS 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervener." 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervener  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervener  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3). 

The  date  for  filing  of  timely  motions 
to  intervene  in  this  proceeding  has  been 
extended  to  January  4. 1998.  After  that 
date,  parties  seekii^  to  file  late 
interventions  must  show  good  cause,  as 
required  by  section  385.214(b)(3),  why 
this  time  limitation  should  be  waived. 
Environmental  issues  have  been  viewed 
as  good  cause  for  late  intervention.  You 
do  not  need  intervener  status  to  have 
your  scoping  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
granton.  As  details  of  the  project 
become  established,  representatives  of 
Voyageur  may  also  separately  contact 
landowners,  communities,  and  public 
agencies  concerning  project  matters, 
including  acquisition  of  permits  and 
rights-of-way. 

All  commentors  will  be  retained  on 
our  mailing  list.  If  you  do  not  want  to 
send  comments  at  this  time  but  still 
want  to  keep  informed  and  receive 
copies  of  the  Draft  and  Final  EIS,  you 
must  retxun  the  Information  Request 
(appendix  4).  If  you  do  not  send 
comments  or  return  the  Information 
Request,  you  will  be  taken  off  the 
mailing  list 

Additional  information  about  the 
proposed  project  is  available  bom  Paul 


McKee  in  the  Commission's  Office  of 

External  AfEsin  at  (202)  208-1088. 

Unwood  A.  WalMn.  |r^ 

Acting  Sacntary. 

(FR  Doc.  97-33039  FUad  12-17-97;  8:45  am] 

■usM  oooe  snr-si-ii 

DEPARTMENT  OF  ENERGY 

rwtoral  Energy  RsQuMofy 
Commission 


NoWcs  of  Tfsnsfsr  of 

Decemtwr  12. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  2347-022. 

c.  Date  filed:  November  5. 1997. 

d.  Applicants:  Wisconsin  Power  k 
Light  Company  and  Midwest  Hydro, 
Inc. 

e.  Name  of  Project:  Janesville  Central. 

f.  Location:  On  the  Rock  River,  in  the 
City  of  Janesville,  in  Rock  County. 
Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-«25(r). 

h.  Applicants  Contact:  Charles 
Alsberg,  President,  Midwest  Hydro,  Inc.. 
116  State  Street.  P.O.  BOX  167, 
Neshkoro,  WI  54960,  (920)  292-4628. 

i.  FERC  Contact:  Thomas  F.  Papaidero 
(202) 219-271S. 

j.  Comment  Date:  January  28, 1998. 

k.  Description  of  Filing:  Application 
to  transfer  the  license  for  the  janesville 
Central  Project  to  Midwest  Hydro,  Inc. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl  k 
D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  uf  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA-nONS  FOR  TERMS 
AND  CONDITIONS',  "PROTEST",  OR 


"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  i^ich  the 
filing  refiers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  nimiber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
Pint  Street  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  applicadon 
may  be  obtained  by  agencies  directly 
from  the  Applicant  If  an  agency  does 
not  file  comments  within  the  tiioae 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Sacrotaiy. 

(FR  Doc.  97-32977  Filed  12-17-97;  8:4S  am] 
wujNO  oooe  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

rsdsml  Ensrgy  Rsgulstory 
Commission 

Notios  of  Tisnsfsr  ov  uosfiss 

December  12,  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  2348-013. 

c.  Date  filed:  November  5,  1997. 

d.  Applicants:  Wisconsin  Power  k 
Light  Company  and  Midwest  Hydro. 
Inc. 

e.  Name  of  Project:  Beloit  Blackhawk. 

f.  Location:  On  the  Rock  River,  near 
the  City  of  Beloit.  in  Rock  County. 
Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r). 

h.  Applicants  Contact:  Charles 
Alsberg,  President,  Midwest  Hydro,  Inc.. 
116  State  Street,  P.O.  Box  167, 
Neshkoro,  WI  54960,  (920)  292-4628. 

i.  FERC  Contact:  Thomas  F.  Papsidero 
(202) 219-2715. 

j.  Comment  Date:  January  28,  1998. 

k.  Description  of  Filing:  Application 
to  transfer  the  license  for  the  Beloit 
Blackhawk  Project  to  Midwest  Hydro. 
Inc. 
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1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl  k 
D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl .  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letten  the  title 
"COMKffiNTS", 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDmONS".  'TROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  ^>plicadon  to  v^ch  the 
filing  reCara.  Any  of  the  above-named 
documents  must  be  filed  1^  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Conunission,  888 
First  Street.  N.E.,  Washington.  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representadve  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directiy 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  conmunts,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant* a 
representatives. 
Linwood  A.  WaiMM,  ft^ 
Actittg  Secretary. 

[FR  Doc.  97-32978  FUed  12-17-47;  8:45  am] 
•nr-ei-M 


DB>ARTMENT  OF  ENERGY 
FMsral  Ensigy  Rsgulstory 


Nollos  of  Transfer  of  Liosnss 

December  12, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 


with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  2373-008. 

c.  Date  filed:  November  5, 1997. 

d.  Applicants:  Wisconsin  Power  ft 
Light  Company  and  Midwest  Hydro, 
Inc. 

e.  Name  of  Project:  Rockton. 

f.  Location:  On  the  Rock  River,  in  the 
Town  of  Rockton,  in  Winnebago 
County,  Illinois. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  791(a)-«25(r). 

h.  Applicants  Contact:  Charles 
Alsberg,  President.  Midwest  Hydro,  Inc., 
116  State  Street.  P.O.  BOX  167. 
Neshkoro,  WI  54960.  (920)  292-4628. 

i.  FERC  Contact:  Thomas  F.  Papsidoo 
(202) 219-2715. 

LCdounentZMe:  January  28, 1998. 
Description  of  Filing:  Application 
to  transfer  the  license  for  the  Rockton 
Project  to  Midwest  Hydro,  Inc. 

L  This  notice  also  consists  of  the 
following  standard  papragnphs:  B,  Cl. 
ft  02. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  witii  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  die  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  paiticuLar 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS". 

"RE0OKn4ENDA'nONS  FOR  TERMS 
AND  CONMTIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Numbw  of 
the  particular  triplication  to  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 


may  be  obtained  by  agencies  directiy 
from  the  Applicant  If  an  agency  does 
not  file  comments  within  ^e  time 
specified  for  filing  comments,  it  will  be 
prestuned  to  have  no  comments.  One 
copy  of  agency's  comments  must  also  be 
sent  to  the  Applicant's  representatives. 
Uawood  A.  WalBon,  |r^ 
Acting  Secretary. 

(FR  Doc.  97-32979  FUed  12-17-47;  8:45  am] 
I  oooe  snr-si-M 


DEPARTMENT  OF  ENBIQY 

Fsdsrsi  Ensiyy  Rsgiilstery 
Commission 

NoMcs  of  Trsnslsr  of  Uosnss 

December  12. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfisr  of 
License. 

b.  Project  No.:  2S36-109. 

c.  Date  pled:  OcXohet  31, 1997. 

d.  Applicants:  Niagara  of  Wisconsin 
Paper  Corporation  and  ConsoUdated 
Papere,  Inc. 

e.  Name  of  Project:  Little  Quinnesec 
Falls. 

/.  Location:  On  the  Menominee  River 
in  Marinette  County,  Wisconsin  and 
IMckinson  County,  Midiigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a}-«25(r). 

h.  Applicant  Contact:  Douglas  B. 
Clark,  Attorney  for  Niagara  of  Wisconsin 
Paper  Corporation  and  Consolidated 
Papen,  Inc.,  Foley  ft  Lardner.  150  E. 
Gilman  Stieet,  P.O.  Box  1497,  Madison. 
WI  53701-1497.  (608)  258-4276. 

i.  FERC  Contact:  Thomas  F.  Papsidero 
(202)  219-2715. 

/.  Comment  Dote:  January  22, 1998. 

k.  Description  of  Filing:  Application 
to  transfer  the  license  for  the  Littie 
Quinnesec  Falls  Project  to  Consolidated 
Papen,  Inc. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl  ft 
D2. 

B.  Conunmts.  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,' or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consido'  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  became  a  jMity 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
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be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Piling  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS"  "RECOMMENDATIONS 
FOR  TERMS  AND  CONDITIONS". 
"PROTEST".  OR  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  886  First  Street.  N.E.. 
Washington.  D.C  20428.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Unwood  A.  WaiMMi.  Jr., 
Acting  Secretary. 

(FR  Doc.  97-32M0  Filed  12-17-97;  8:45  am] 
iHjjNQ  COM  cnr-vi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-683e-6] 

Agancy  Information  Collection 
Activtttas:  Proposed  Collection; 
Commant  Raquaat;  Spill  Pravantion, 
Control,  and  Countarmaasura  Plans 

AQBiCV:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.],  this  document  announces 
that  EPA  is  planning  to  submit  the  Spill 
Prevention.  Control,  and 
Countermeasures  Plan  continuing 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget. 
The  ICR  expires  on  May  31, 1098  (ICR 
0328.05,  OMB  No.  20050-0021).  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 


proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  February  17, 1998. 
ADDRESSES:  Oil  Program  Center.  401  M 
Street,  SW  (5203G),  Washington.  D.C 
20460.  Materials  relevant  to  this  ICR 
may  be  inspected  from  8:30  a.m.  to  5:30 
p.m..  Monday  through  Friday,  by 
visiting  the  Public  Docket,  located  at 
1235  Jefferson  Davis  Highway  (ground 
floor).  Arlington.  Virgiida.  A  reasonable 
fee  may  be  charged  for  copying  docket 
material. 

FOR  FURTHER  MTORMATION  CONTACT: 
Hugo  Paul  Fleischman.  (703)  603-8769. 
Facsimile  number  (703)  603-9116. 
Electronic  address: 

fleischman.hugo^pamail.epa.gov.  Note 
that  questions  but  not  comments  will  be 
accepted  electronically. 

SUPPt^MENTARY  MFORMATXM: 
Afiacted  Entities 

The  Oil  Pollution  Prevention 
regulation  applies  only  to  non- 
transportation-related  facilities  that 
could  reasonably  be  expected  to 
discharge  oil  into  at  upon  the  navigable 
waters  of  the  U.S..  or  adjoining 
shorelines,  and  that  have  a  total 
underground  buried  oil  storage  capacity 
of  more  than  42,000  gallons;  or  a  total 
aboveground  oil  storage  capacity  of 
more  than  660  gallons  in  a  single 
container. 

The  specific  private  industry  sectors 
expected  to  be  affected  by  this  action 
include  petroleum  and  coal  products 
manufacturing  (NAICS  324);  petroleum 
bulk  stations  and  terminals  (NAICS 
42271);  crude  petroleum  and  natural  gas 
extracUon  (NAICS  2 1 1 1 1 1 ); 
transportation  (including  pipelines), 
warehousing,  and  marinas  (NAICS  482- 
486/488112^8819/4883/4889/492-493/ 
71393);  electric  power  generation, 
transmission,  and  distribution  (NAICS 
2211):  other  manufacturing  (NAICS  31- 
33):  gasoline  stations/automotive  rental 
and  leasing  (NAICS  4471/5321);  heating 
oil  dealers  (NAICS  454311);  coal 
mining,  non-metallic  mineral  mining 
and  quarrying  (NAICS  2121/2123/ 
213114/213116);  heavy  construction 
(NAICS  234);  elementary  and  secondary 
schools,  colleges  (NAICS  6111-6113); 
hospitals/nursing  and  residential  care 
facilities  (NAICS  622-623);  and  crop 
and  animal  production  (NAICS  111- 
112). 

Title 

"Spill  Prevention,  Control,  and 
Countermeasure  (SPCC)  Plans."  OMB 
Control  Number  2050-0021.  EPA 
Control  Number  328.05.  Expiration  date: 
May  31. 1998. 


Abstract 

Under  section  311  of  the  Clean  Water 
Act,  EPA's  Oil  Pollution  Prevention 
regulation  requires  facilities  to  prepare 
and  implement  SPCC  Plans  to  help 
"minimize  the  potential  for  oil 
discharges."  This  regulation  is  codified 
at  40  CFR  part  112.  The  SPCC  Plan  must 
be  "a  carefully  thought-out  plan, 
prepared  in  accordance  with  good 
engineering  practices."  Preparation  of 
the  SPCC  Plan  requires  that  a  facility's 
staff  analyze  how  the  facility  will 
prevent  oil  discharges,  thereby 
encoiuaging  appropriate  facility  design 
and  operations.  The  information  in  the 
SPCC  Plan  also  promotes  efficient 
response  in  the  event  of  a  discharge. 
Finially ,  proper  maintenance  of  the 
SPCC  Plan  will  promote  important  spill- 
reducing  measures,  facilitate  leak 
detection,  and  generally  ensure  tiiat  the 
facility  is  at  peak  capability  for  deterring 
discharges.  "The  specific  activities  and 
reasons  for  the  information  collection 
are  described  below. 

New  Plan 

Preparation  of  the  Plan,  required 
imder  section  112.3,  involves  several 
tasks,  mostly  conducted  by  the  facility's 
technical  personnel.  These  tasks 
include:  field  investigations  to 
imderstand  fiscility  design  and  possible 
failures  and  to  predict  the  flow  paths  of 
spilled  oil  and  the  potential  harm  that 
the  spilled  oil  would  have  on  navigable 
waters;  a  regulatory  review  to  ensure 
that  personnel  are  fully  aware  of  all 
requirements  and  limitations  imposed 
in  the  rule;  an  evaluation  of  current  spill 
prevention  and  control  practices  the 
facility  employs;  preparation  of  the  Plan 
according  to  the  specification  of  section 
112.7,  and  certification  by  a  Registered 
Professional  Engineer  (P.E.) 

Modification  of  Plan 

Under  section  112.5(a)  the  SPCC  Flap 
must  be  amended  whenever  there  is  a 
change  in  the  facility's  design, 
construction,  operation,  and 
maintenance  that  materially  affects  the 
facility's  potential  to  discharge  oil  into 
navigable  waters  or  onto  adjoining 
shorelines.  The  amended  Plan  must  also 
be  certified  by  a  P.E. 

Triennial  Review 

Under  section  112.5(b),  owners  or 
operaton  of  regulated  facilities  must 
review  and  evaluate  the  Plan  at  least 
once  every  three  years.  This  involves 
review  of  spill  prevention  and  control 
procedures  being  implemented  under 
the  current  Plan,  as  well  as  a  regulatory 
review.  Facility  owners/operators  must 
amend  the  SPCC  Plan  within  six  months 
of  the  review  to  include  more  eSisctive 
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prevention  and  control  technology  if 
such  technology  will  significantly 
reduce  the  likelihood  of  a  spill  event; 
and  such  technology  has  been  field- 
proven  at  the  time  of  the  review.  If 
amended,  the  Plan  must  also  be  certified 
by  a  P.E. 

Oil  Dischai;ge 

Under  section  112.4.  in  the  event  of 
certain  oil  discharges,  facility  owner/ 
operators  must  submit  information  to 
the  Regional  Administrator  within  60 
days.  Discharges  of  oil  that  trigger  the 
reporting  requirements  are  a  single  spill 
event  of  more  than  1,000  U.S.  gallons 
into  navigable  waters;  or  two  or  more 
spills  (in  a  twelve  month  period)  of 
harmful  quantities  as  defined  in  40  CFR 
part  110. 

Submitting  a  Plan  after  a  discharge 
involves  time  to  collect  the  required 
information,  as  well  as  time  for  review 
by  management.  The  facility  must  also 
submit  a  copy  of  this  information  to  the 
appropriate  state  agency  in  charge  of 
water  pollution  control  activities.  After 
the  Regional  Administrator  and  the 
appropriate  state  agency  have  reviewed 
the  Plan,  the  Regional  Administrator 
may  require  amendment  of  the  SPCC 
Plan.  The  amended  Plan  must  be 
certified  by  a  P.E.  prior  to 
implementation.  Facilities  may  appeal  a 
decision  made  by  the  Regional 
Administrator  requiring  an  amoidment 
to  an  SPCC  Plan. 

Recordkeeping 

Under  section  112.3,  the  facility 
owner/operator  must  maintain  a  copy  of 
the  SPOC  Plan  at  the  facility,  or  under 
certain  circiunstances,  at  the  nearest 
field  office.  The  Plan  must  be  available 
for  review  during  normal  working 
hours.  In  addition,  facilities  must 
maintain  (and  update)  records  of  Plan- 
specific  inspections  as  outlined  under 
section  112.7(e). 

Purpose  of  Data  Collection 

EPA  does  not  collect  the  information 
required  by  the  Oil  Pollution  Prevention 
regulation  (i.e..  the  SPCC  Plan)  on  a 
routine  basis.  Preparation, 
implementation,  and  maintenance  of  the 
SPCC  Plan  by  the  facility  help  prevent 
oil  discharges,  and  mitigate 
environmental  damage  caused  by  such 
discharges.  Therefore,  the  primary  user 
of  the  data  is  the  facility  itself.  For 
example: 

(i)  As  facility  staff  accumulate  the 
necessary  data,  they  must  analyze  the 
facility's  capability  to  prevent  oil 
discharges,  facilitate  safety  awareness, 
and  promote  appropriate  modifications 
to  facility  design  and  operations; 


(ii)  Because  facility  staff  keep  the 
required  information  in  a  single 
document,  they  can  respond  efficiently 
in  the  event  of  a  discharge; 

(iii)  To  implement  the  Plan  according 
to  the  specifications  of  section  112.7, 
the  facility  must  meet  certain  design 
and  operational  standards  that  reduce 
the  likelihood  of  an  oil  discharge; 

(iv)  Inspection  records  help  facilities 
to  promote  important  maintenance, 
facilitate  leak  detection,  and 
demonstrate  compliance  with  the  SPCC 
reouirements;  and 

(v)  When  facility  staff  review  the  Plan 
every  three  yeara.  they  ensure 
implementafion  of  more  effective  spill 
prevention  control  technology. 

EPA  recognizes  that  the  additional 
data  would  help  to  better  demonstrate 
the  effectiveness  of  the  program  and 
better  understand  the  nature  of  the 
threat  of  oil  pollution  posed  by  facilities 
regulated  under  the  SPCC  program.  As 
such,  in  1995.  EPA  surveyed  a  random 
sample  of  potentially  regulated  facilities 
that  produce,  use.  or  store  oil  products. 
In  July  1996.  EPA  published  a  report  on 
the  effectiveness  of  the  SPCC  program, 
using  the  data  from  the  1995  survey.  In 
the  1996  report,  EPA  found  that 
approximately  438.000  facilities  were 
regulated  imder  the  SPCC  program  in 
1996.  The  industries  that  make  up  the 
greatest  proportion  of  potentially- 
reguUted  facilities  are  farms  (37 
percent)  and  oil  production  facilities  (33 
percent).  The  results  of  the  EPA  analysis 
indicate  that  facilities  vnth  larger 
storage  capacity  are  likely  to  have  a 
greater  number  of  oil  spiUs.  larger 
volimies  of  oil  spilled,  and  greater 
cleanup  costs.  Similar  increases  were 
found  at  facilities  with  more  tanks  and 
greater  annual  throughput  The  results 
of  the  analysis  also  appear  to  indicate 
that  there  are  no  statistically  significant 
relationships  between  certain  other 
facility  characteristics  and  spill  risk.  In 
particular.  EPA  did  not  identify  a  strong 
and  stable  refationship  betwreen  the  type 
of  business  conducted  at  a  facility  and 
the  number  of  spills  or  volume  of  oil 
spilled.  The  analysis  also  revealed  that 
the  average  age  of  a  facility's  tanks,  the 
annual  niunber  of  transfera.  and  the 
annual  average  tank  turnover  do  not 
appear  to  be  strongly  related  to  oil 
spills.  The  report  is  available  to  the 
public  for  review  at  the  Public  Docket. 
EPA  requests  comments  on  that  report 

Although  the  facility  is  the  primary 
data  user,  EPA  also  uses  the  data  in 
certain  situations.  EPA  primarily  uses 
SPCC  plan  data  to  ensure  that  facilities 
comply  with  the  regulation,  including 
design  and  operation  specifications  and 
inspection  requirements.  EPA  reviews 
SPCC  Plans  when  facilities  submit  the 


Plans  because  of  oil  discharges,  and  as 
part  of  EPA's  inspection  program.  State 
and  local  governments  also  use  the  data, 
which  is  not  necessarily  available 
elsewhere  and  can  greatly  assist  local 
emergency  preparedness  planning 
efforts.  Coordination  with  state 
governments  is  facilitated  when,  after 
certain  spill  events,  a  facility  sends  a 
copy  of  the  SPCC  Plan  and  additional 
information  on  the  spill  to  the  relevant 
state  agency. 

As  part  of  the  Agency's  efforts  to 
reduce  the  overall  paperwork  burden  on 
regufated  facilities,  EPA  would  like  to 
solicit  comments  on  how  the  AgeiM:y 
could  best  reduce  the  total  paperwork 
burden  hours  for  this  rule  while 
maintaining  an  effective  level  of 
environmental  protection. 

EPA  would  also  like  to  solicit  public 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency'aestimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques,  or  other  forms  of 
information  technology.  e.g.,  permitting 
electronic  submission  of  responses. 

Additionally,  the  Agency  nas  recentiy 
proposed  revisions  to  the  SPCC  rule  to 
reduce  the  burden  imposed  on  regulated 
facilities  (cite  FR  date).  Proposed 
revisions  would  give  facility  ovmers  or 
operators  flexibility  to  use  alternative 
formats  for  SPCC  Plans;  allow  the  use  of 
certain  records  maintained  pursuant  to 
usual  and  customary  business  practices, 
or  pursuant  to  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program,  to  be  used  in  lieu  of  records 
mandated  by  the  SPCC  requirements; 
reduce  the  information  required  to  be 
submitted  after  certain  spill  events;  and 
extend  the  period  in  which  SPCC  Plans 
must  be  reviewed  and  evaluated. 

Burden  Statement 

This  document  first  presents  the 
estimated  number  of  existing  and  new 
storage  and  production  facilities 
regulated  under  the  Oil  Pollution 
Prevention  Regulation.  Next,  the 
estimated  burden  houra  and  costs  to 
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bdlitiM  to  perform  required  actions  are 
presented.  Costs  are  composed  of 
{scility  labor  costs,  the  cost  to  use 
consultants,  and  any  associated  capital 
and  operation  and  maintenance  (O&M) 
expenditures.  The  cost  to  a  fscility  to 
use  consultants  is  listed  as  an  O&M 
expenditiue  for  purposes  of  this 
snalysis.  Finally,  the  estimated  total 
annual  burden  hours  and  costs  for  all 
hcilities  to  comply  with  the 
requirements  of  this  regulation  are 
presented.  The  biuden  hours  shown  for 
eech  action  represent  the  hours  in  both 
the  existing  ICR  and  the  corresponding 
hoius  in  the  ICR  renewal,  where  there 
are  differences.  Costs  have  been  updated 
to  1997  dollars. 

To  account  for  the  role  of  consultants 
in  the  process  of  developing  and 
updating  SPCC  Plans,  EPA  re-allocated 
a  percentage  of  the  burden  for 
completing  certain  ftaperwork  and 
recordkeeping  activities  (50  percent  for 
large  focilities.  25  percent  for  mediiun 
facilities,  and  five  percent  for  small 
facilities)  from  facility  personnel  to 
consultants.  The  analysis  assiunes  that 
the  burden  to  a  consultant  to  perform 
these  activities  would  approximately  be 
equal  to  that  of  facility  personnel.  In 
reality,  a  consultant  may  take  slightly 
less  time  due  to  the  expected  economies 


of  scale  associated  with  performing 

similar  tasks  for  different  facilities  (e.g., 
rule  familiarization)  but  on  average, 
especially  when  it  comes  to  performing 
mora  physical  activities  (e.g.,  reviews/ 
inspections,  modifications)  the  burden 
is  expected  to  remain  relatively  constant 
regardless  of  who  performs  the  activity. 

As  of  January  1998.  approximately 
451 ,000  existing  facilities  are  assumed 
to  be  regulated  under  the  SPCC  program 
with  approximately  4,500  new  facilities 
joining  the  program  in  1998.  These 
numbers  are  based  on  the  previous  ICR 
estimate  of  approximately  446,500 
existing  and  new  facilities  as  of  January 
1996.  A  one  percent  annual  growth  in 
the  number  of  facilities  is  assumed.  For 
purposes  of  this  ICR,  all  facilities  were 
grouped  into  two  distinct  categories: 
production  facilities  (facilities  whose 
operatioiu  and  oil  storage  activities  are 
exclusively  limited  to  oil  production) 
and  sfbrage  facilities  (all  other  SPCC- 
regulatod  facilities  whose  operations  do 
not  include  oil  production).  This 
categoriration  of  facilities  reflects 
differences  in  the  estimated  burden  of 
compliance  activities  depending  on  the 
nature  of  the  facility's  operations. 

The  ciurent  ICR  assumes  tliat  storage 
facilities  make  up  65  percent  of  small 
facilities,  69  percent  of  medium 


facilities,  and  98  percent  of  large 
facilities.  Production  facilities  make  up 
35  percent  of  small  facilities,  31  percent 
of  medium  facilities,  and  two  percent  of 
large  facilities.  These  ratios,  as  well  as 
the  Agency's  estimate  concerning  the 
number  of  regulated  facilities,  are  based 
on  the  results  of  a  1995  survey  of  SPOC 
regulated  facilities  conducted  by  EPA. 
The  results  of  this  survey  are  available 
for  public  review  at  the  Public  Docket 
The  definitions  of  small,  medium,  and 
large  facility  are  based  on  pil  storage 
capacity  and  are  defined  as  follows, 
based  on  the  Agency's  Janiiary  1991 
"SPCC  Facilities  Study": 

(i)  Small  facility— a  facility  that  has 
aboveground  storage  capacity  greater 
than  1,320  gallons  (or  660  gallons  in  a 
single  container),  but  less  than  or  equal 
to  424K)0  gallons; 

(ii)  Medium  facility— a  facility  that 
has  total  (aboveground  or  undergroimd) 
storage  capacity  greater  than  42,000 
gallons  but  less  than  or  equal  to  one 
million  gallons;  and 

(iii)  Luge  facility— a  facility  that  has 
total  storage  capacity  greater  than  one 
million  gallons. 

An  estimate  of  the  number  of  existing 
and  new  storage  and  production 
facilities  in  1998  are  sho«vn  in  Exhibits 
1  and  2. 


Exhibit  1.— Estimated  Number  of  Existing  FAauTiES  (1998) 
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Exhibit  2.— Estimated  Number  of  new  FAauTiES  (1998) 
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The  facility  cost  estimates  for  each 
category  of  activities  are  based  on  1997 
hourly  wage  rates  for  managerial 
($38.59),  technical  ($28.26).  and  clerical 
($17.71)  work.  These  wage  rates  include 
wages  and  salaries,  benefit  costs,  and 
overhead  costs  and  reflect  private 
indtutry  averages,  which  were 
estimated  by  the  U.S.  Bureau  of  Labor 
Statistics.  The  Agency  recognizes  that 
theee  wage  rates  may  underestimate  the 
actual  wages  received  by  some  SPCC 
personnel  but  overestimate  the  actual 
wage  rate  received  by  other  facility 
personnel.  The  Agency  estimated  wage 
rates  for  consultants  using  the  1994 


Facility  Response  Plan  Regulatory 
Impact  Analysis  (RIA).  This  RIA 
"loaded"  the  direct,  private  industry 
wages  by  a  factor  of  2.75  to  develop 
wage  rates  for  consultants. 
Consequentiy,  this  loading  factor  was 
applied  to  the  direct  labor  rates  for 
private  industry  managerial,  technical, 
and  clerical  workers  to  estimate  the 
following  rates:  managerial  ($106.12), 
technical  ($77.72),  and  clerical  ($48.70). 

Each  exhibit  represents  separate 
burden  estimates  for  small,  medium, 
and  large  storage  and  production 
facilities.  Exhibits  3  through  8 
summarize  the  estimated  facility  burden 


associated  with  performing  each 
separate  task  associated  with  an  SPOC 
Plan.  Not  all  of  the  activities  will  be 
performed  on  an  annual  basis  by  all 
facilities.  For  the  purposes  of  estimating 
respondent  burden,  EPA  assumes  that 
consultants  are  retained  by  some 
facilities  to  assist  in  the  following 
activities:  preparation  of  a  new  plan; 
modification  of  an  existing  plan;  and 
conducting  a  triennial  review.  Again. 
EPA  assumed  that  a  large  facility  would 
use  outside  consultants  about  50 
percent  of  the  time,  a  medium  facility 
would  use  outside  consultants  about  25 
percent  of  the  time,  and  a  small  facility 
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would  use  outside  consultants  about 
five  percent  of  the  time  to  perform  the 
above  activities. 


New  Plan 

Exhibit  3  presents  the  estimated 
burden  and  costs  for  a  facility  to 


perform  the  activities  associated  with 
preparing  an  SPCC  Plan.  All  new 
facilities  must  prepare  and  implement 
an  SPCC  Plan. 


Exhibit  3.— Estimated  Burden  Hours  and  (Dosts— Preparation  of  New  Plan 


Type  of  Fadiity 


Storage: 
Small  ... 

Laige  .... 
Production: 
SnuM  .. 
Medhsn 
Laige  .... 


Burden  hours 


Managerial 
$38.59 


5.7 
4.5 
3.0 

5.7 
4.5 
3.0 


Tectmical 
$28.26 


23.8 
33.0 
38.0 

26.6 
34.5 
38.5 


Clerical 
$17.71 


3.8 
4.5 
4.0 

3J 

4.5 
4.0 


Total  txjr- 
den  hours 


33.3 
42.0 
45.0 

36.1 
43.5 
43.5 


Cost 


Capttal 


O&M 


$86 

672 
2,141 

98 
688 

2.185 


<  Tow  cost  includes  the  cost  of  facility  labor,  capiW.  and  O&M  coeis. 
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Modification  ofPlan 

Exhibit  4  presents  the  burden  houn 
and  costs  for  a  facility  to  revise  an  SPOC 


Plan  after  any  modification  that 
materially  afiects  the  facility's  potential 
to  discharge  oil  into  navigable  waters. 


An  estimated  ten  percent  of  facilities 
will  need  to  modify  their  SPOC  Plans 
each]rear. 


Exhibit  4.— Estimated  Annual  Burden  Hours  and  Costs— Modification  of  Plan 
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*ToW  cost  inckides  the  cost  of  facility  labor,  capiW,  and  O&M  costs. 


TMennial  Review 

Exhibits  5  and  6  present  the  estimated 
burden  hours  and  costs  for  a  facility  to 
complete  a  triennial  review,  with  and 


without  amendment  As  a  result  of  the 
review  process,  the  facility  may  need  to 
amend  its  Plan,  incurring  additional 
costs.  Annual  burdens  and  costs  per 


facility  are  one-third  of  the  values  in 
Exhibits  5  and  6.  An  estimated  three 
percent  of  all  existing  facilities  will 
need  to  amend  their  Plans  each  year. 


Exhibit  5.— Estimated  Annual  Burden  Hours  and  Costs— Triennial  Review— No  Amendment 
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'  ToW  cost  includes  the  cost  of  facility  labor,  cafOai,  and  O&M  costs. 
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Exhibit  6.— Estimated  Annual  Burden  Hours  and  Costs— Triennial  Review— amendment 
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'  ToM  cost  irtdudes  the  coet  ol  tacWty  labor,  capital,  and  O&M  costs. 


Information  to  the  Regional 
Administrator  in  the  event  of  certain 
discharges  of  oil  into  navigable  waters. 


OUDiacharBe 

Exhibit  7  presents  estimated  burden 
hours  snd  costs  for  s  Cscility  to  submit 

Exhibit  7.— Estimated  Burden  Hours  and  Costs— Oil  Discharge 


It  is  assimied  that  the  probability  of  a 
facility  having  such  a  spill  in  any  given 
year  is  0.15  percent 
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- 

maintenance  and  Plan-specific 
recordkeeping  activities.  All  regulated 


facilities  are  subject  to  these 
requirements. 


Kecordkeeping 

Exhibit  8  presents  the  burden  hours 
and  costs  for  a  bcility  to  perform  Plan 

ExHiBiT  8.— Estimated  Annual  Burden  Hours  and  Cosrs-RECORDttEEPtNO 
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OiU 

TaW« 

Storaga: 

9git§  ^.„ 

03 

23 

03 

23 

10 

10 

$65 

Madkmt 

0.0 

43 

as 

5.0 

0 

0 

136 

Large 

0.0 

03 

03 

103 

0 

0 

zn 

Production: 

SmaN  _.. . ... 

03 

3.0 

03 

33 

0 

0 

94 

ftdadksn  . ....„ ... 

03 

3.0 

03 

33 

0 

0 

94 

Lev - 

ao 

3.0 

03 

33 

0 

0 

94 

*  Total  cost  includes  the  cost  of  facility  labor,  capital,  and  O&M  coats. 


Aaanal  Expactad  FaciUty  Burden 

The  total  annual  burden  per  hcility 
reflects  the  sum  of  the  annual  burdens 


incurred  by  the  facility  for  each  category 
of  activities  outlined  above.  The 
estimated  annual  burden  for  an  existing 


facility  is  shown  in  Exhibit  9.  Exhibit  10 
presents  the  estimated  annual  burden 
for  a  new  facility. 


Federal  Regjgter  /  Vol.  62.  No.  243  /  Thursday,  December  18,  1997  /  Notices 


Exhibit  9.— Estimated  Burden  Hours  and  Costs  Per  Facility-Existing  Facilities 


Exhibit  10.— Estimated  Burden  Hours  and  Costs  Per  Facility— New  Facilities 


TypeoffadRy 


Storage: 
Small  _. 
Medium 
Large  „, 

Production: 
SmaH  ... 
Medkjm 
Large  ... 


Burden  hours 


Managerial 
3836 


5.7 
43 
3.0 

5.7 
43 
3.0 


Technical 
2836 


263 
373 
47.7 

303 
373 

41.7 


Clerical 
17.71 


4.4 
5.1 
43 

4.4 
5.1 
4.6 


Total  bur- 
den hours 


363 
47.4 
553 

40.1 
47.4 
483 


Coat 


Capital 


$67 
67 
67 

67 

67 
67 


OAM 


$87 

678 

2.153 

94 

702 
2.177 


66365 


BuRien  hours 

Cost 

•     Type  of  facility 

Managerial 
$38.56 

Technical 
$2836 

Clerical 
$17.71 

Total  bur- 
den hours 

Capital 

O&M 

Total 

Storage: 

Small  ...... 

03 
03 
03 

03 
03 
03 

33 

63 

11.1 

43 
4.7 
4.7 

a8 

0.8 

a7 

03 
03 
0.7 

43 

7.1 
12.0 

5.7 
5.8 
53 

to 

0 
0 

0 
0 
0 

15 
3S 
94 

6 

37 
102 

Medium  

Large 

Production: 

SmaB  „.„ 

Medium  _ 

l.arge „ 

$123 
227 
426 

161 
195 

256 

ToW 


$1,102 
2.078 
3,765 

1308 
2.102 
3320 


Total  Annual  Expected  Facility 
Burdens 

The  total  annual  burdens  for  all 
existing  facilities  and  all  new  facilities 
are  shown  in  Exhibitsll  and  12.  The 


approximately  451.000  existing  facilities 
vrill  incur  a  combined  burden  of  about 
2.42  million  hours  and  72  million.  In 
addition,  aroimd  4.500  new  facilities 
will  incur  a  combined  burden  of  about 
180,137  hours  at  a  cost  of  6.6  million. 


The  total  annual  reporting  and 
recordkeeping  burden  to  the  regulated 
community  as  a  result  of  the  STCC 
Program  is  estimated  to  be 
approximately  2.6  million  hours  at  a 
cost  of  about  78.6  million. 


Exhibit  i  i  .—Estimated  Annual  Burden  Hours  and  Costs— All  Existing  Faquties 


Burdenhours 

Cost 

Type  of  faculty 

Mwtagarial 
$3839 

•w        ,.      .        , 

Clarical 
$17.71 

Toirt  bur- 
den hours 

Capita 

O&M 

lecnnicai 
$2836 

ItM 

Storage: 

Small 

Medium  .._ 

L«ge 

Smtf  

Medium  

Large „.... 

73.626 

14.511 

2318 

393/5 

6.426 

52 

755.173 
346.051 
146.152 

562.488 

121312 

1,468 

177.623 

48.033 

9317 

94368 

21372 

223 

1.006.422 
406396 
157387 

695.832 

148.010 

1.743 

$0 
0 
0 

0 
0 
0 

$1,091,079 
1391386 
1333329 

677.170 

939332 

31375 

$28,418384 

13380.463 

5317305 

19.749379 

4362.377 

78310 

Exhibit  12.— Estii^ated  Annual  Burden  Hours  and  Costs— All  New  FACiLmES 


Burdenhours 

Cost 

Type  of  facility 

Mara«erial 
$3836 

Clerical 
$17.71 

Total  bur- 
den  hours 

Capital 

O&M 

Tect¥iicai 
$2836 

Total 

Storage: 

SmaH  

Medium  ....    .'. 

Large  

Production: 

SmaH  

Medium  

L«ge— • " 

13,194 

2.507 

396 

7.002 

1.150 

9 

60,580 

21,832 

6394 

36,879 

9.668 

129 

iai7o 

2.928 
600 

5.396 

1397 

14 

83,944 

27.357 

7390 

40379 

12,115 
152 

$155,042 

38.657 

8336 

82384 

17,119 
207 

$201358 
391 318 
283.996 

115301 

179.422 

6.730 

$2,757,678 

1.198367 

496385 

1.605,988 

537.095 

11.189 

Fadval 


/  Vol.  62.  No.  243  /  Thunday.  December  IB,  1997  /  Notices 


No  person  U  raquirad  to  respond  to  a 
collection  of  information  unlasa  it 
display*  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
^A's  regulations  are  displayed  at  40 
CFRpartQ. 

Send  comments  ragaiding  thaae 
matters,  or  any  other  aspects  of 
infonnation  collection,  including 
suggaations  for  reducing  the  burden,  to 
the  addraaa  listed  above  under 
AOOIvms  near  the  top  of  this 
document 

lecMibw  11. 1M7. 
iF.  Dartas. 
Deputy  Dinctor,  Office  ofBtnerfgncy  and 
Bmamdktl  Bmponae. 
(FR  Doc.  97-33078  Piled  \%-\7^W.  a.*45  ami 


ENVIRONMENTAL  PROTECTION 
AGENCY 


hifuiiiMtton  Collection 
Propooed  CoNoctlon! 


Underground  Inlectlon  Control  Study 


Environmental  Protection 
Agency  (EPAjL 
ACTION:  Notice. 


In  compliance  «rith  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  e<  aeq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB).  Class  V 
Underground  Infection  Control  Study, 
EPA  ICR  f  1834.01.  Before  submitting 
the  ICR  to  OMB  for  review  and 
approval,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  proposed 
infonnation  collection  as  described 
below. 

OATn:  Comments  must  be  submitted  on 
or  before  February  17. 1908. 
A0OMES8CS:  To  obtain  a  copy  of  the  ICR 
without  charge  please  contact  the  Office 
of  Ground  Water  and  Drinking  Water. 
EPA  Headquarters.  401  M  Street  SW. 
Waahington,  DC  20460  or  contact  the 
persons  listed  below. 
FOR  FUfrmCR  MFORMATKM  CONTACT:  Safe 
Drinking  Water  Hotline.  (800)  426-4701. 
e-maii:  hotline-sdwa- 
group9epamail.epa.gov;  or  Anhar 
Karimjee.  (202)  260-3862.  fax  (202) 
260-0732,  e-mail: 
karim)oe.anhai#epamail.epa.gov. 

•UPf>LEMENTAflY  MFOfWATION: 

Affodad  eiUiUt:  Entities  potentially 
•fhctad  by  this  action  are  those  which 
own,  operate  or  use  Class  V 


underground  injection  wells,  or  collect, 
record,  or  know  of  information  on  their 
existence  and/or  their  location 
including,  but  not  limited  to:  State 
Environmental  Water  Quality  Agencies, 
State  Oil  and  Gas  Divisions.  State 
Energy  Divisions,  State  Departments  of 
Health.  State  Agricultural  Agencies. 
State  Coastal  Commissions  or  Oceanic 
Divisions.  State  Mining  and  Mineiak 
Divisions,  and  State  Huardous  Waste 
Divisions. 

Title:  Class  V  Underground  Injection 
Control  Study.  EPA  ICR  #1834.01. 

Abstract:  Ine  purpose  of  this 
information  collection  is  to  gather  data 
on  Class  V  undereround  in|ection  wells. 
The  collection  will  be  conducted  by 
EPA's  Office  of  Ground  Water  and 
Drinking  Water  (OGWDW)  as  required 
by  section  2c  of  the  EPA's  modified 
consent  decree  with  the  Sierra  Club 
[Siem  Chib  v.  Carol  M.  Browner.  Qvil 
Action  No.  03-2644  NH).  1997)  in  order 
to  comply  with  section  1421  of  the  Safe 
Drinking  Water  Act  (42  U.S.C.  300h). 
These  wells  may  pose  a  risk  to 
underground  sources  of  drinking  water 
(USDWs)  and  therefore  EPA  U 
collecting  information  neceaaary  to 
determine  whether  a  national  regulation 
is  appropriate. 

liie  collection  will  involve  two 
componenta.  First,  a  small  number  of 
initial  site  visiU  for  agriciiltural 
dninaoB  wells,  storm  water  drainage 
wells.  large  capacity  septic  systems,  and 
certain  industrial  wells  will  be 
conducted  to  count  the  number  of  those 
well  types  in  certain  geolosic  settings. 
This  data  will  then  be  used  to  create  a 
mathematical  model  that  will  eventually 
be  used  to  estimate  the  number  of  wells 
in  existence  on  s  national  scale.  Once 
the  model  is  created,  additional  site 
visiU  will  be  conducted  to  calibrate  the 
model. 

The  second  component  of  the 
collection,  for  fourteen  other  well 
subclasses  (electric  power  return  flow 
wells,  direct  heat  return  flow  wells,  heat 
pump/ AC  retiim  flow  wells, 
aquaculture  wells,  wastewater  treatment 
effluent,  aquifer  recharge  wells,  aquifer 
storage  and  recovery  wells,  saltwater 
intrusion  barrier  wells,  subsidence 
control  wells,  mining,  sand  and  other 
backfill  %vells.  spent  brine  recovery 
wells,  solution  mining  wells,  in-situ 
fossil  fuel  recovery  wells  and  aquifer 
remediation  wells),  involves  general 
data  collection  from  State  and  local 
agencies  on  the  number  of  wells  in 
existence  and  their  location  on  a  county 
level.  EPA  may  also,  for  some  well 
subclasses  in  some  States,  ask  for 
additional  information  such  as 
permitting  requirements,  contamination 
incidenta  and  injectate  constituenta.  The 


site  visita  and  the  data  collection 
component  will  provide  EPA  %vith  an 
estimation  of  the  number  of  wells, 
which  will  provide,  in  part,  the  basis  for 
determining  whether  national 
regulations  for  the  well  subclasses  are 
necessary,  and  if  so,  the  extent  of  the 
regulaticms. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  0  and  48  CFR  Chapter 
IS. 

The  EPA  would  like  to  solicit 
commenta  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  miniiwjM  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Burden  Statement:  It  is  estimated  that 
(his  information  collection  will  involve 
a  total  cost  burden  to  the  Respondenta 
of  $72,073  and  a  total  hour  burden  to 
the  Respondenta  of  2.019  hours.  There 
will  be  no  capital,  start-up  or  operation 
and  maintenance  costa  but  the 
collection  wrill  involve  a  one  time 
response,  from  2.369  respondenta,  of 
approximately  0.85  houn.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  infonnation  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirementa;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
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information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  December  12, 1997. 

EUxabeth  A.  Friiows. 

Acting  Director,  Office  of  Ground  Water  and 
Drinking  Water. 

[FR  Doc.  97-33081  Filed  12-17-97;  8:45  am] 

>  oooE  icflo  00  r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-ene-q 

Ctaan  Air  Act  Advteory  CommlttM; 
Mobllo  SouvcM  Tochnical  Ravlaw 
SubconMnittM;  Notiflcalton  of  Public 
Advisory  SubcommKlaa  Opon  Moating 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Mobile 
Sources  Technical  Review 
Subcommittee  of  the  Clean  Air  Act 
Advisory  Committee  will  meet  on 
January  14, 1998,  from  9:30  am  to  4  pm 
(Eastern  Standard  Time)  at  the 
Doubletree  Hotel  National  Airport,  300 
Army-Navy  Drive.  Arlington.  VA  22202, 
Ph:  703/416-4100.  This  is  an  open 
meeting  and  seeting  will  be  on  a  first- 
come  besis.  During  this  meeting,  the 
subcommittee  will  hear  progress  repoito 
from  ito  workgroups  and  be  briefed  on 
and  discuss  other  current  issues  in  the 
mobile  source  program. 

Members  of  the  public  requesting 
technical  information  should  contact: 
Philip  A.  Lorang,  Designated  Federal 
Officer,  U.S.  EPA— NVFEL.  2565 
Plymouth  Road,  Ann  Arbor.  MI 
48105,  Ph:  734/668-4374,  Fax:  734/ 
741-7821,  email: 
lorang.phiMepamail.epa.gov 
or 
John  T.  White,  Alternate  Designated 
Federal  Officer.  U.S.  EPA— NVFEL, 
2565  Plymouth  Road,  Ann  Arbor,  MI 
48105,  Ph:  734/668-^35^,  Fax:  734/ 
741-7821,  email: 
white.johntABpamail.epa.gov. 
Further  information  can  also  be 
obtained  by  visiting  the  FACA  website 
for  the  Mobile  Sources  Technical 
Review  Subcommittee  and  ita 
workgroups  at:  http:// 
transaq.ce.gatech.edu/epatac/index.htm. 
Members  requesting  administrative 
infonnation  should  contact: 
Jennifin'  Criss,  Management  Officer,  U.S. 
EPA,  2565  Plymouth  Road,  Ann 
Arbor,  MI  48105,  FACA  Help  Line: 
734/668-4518,  Fax:  734/741-7821, 
email:  criss. jennifei^pamail.epa.gov. 
Written  commenta  of  any  length  (with 
at  least  20  copies  provided)  should  be 


sent  to  the  subcommittee  no  later  than 
January  4, 1998. 

The  Mobile  Sources  Technical  Review 
Subconmiittee  expecta  that  public 
statemente  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statemente. 
Michael  SUaUs, 

Acting  Dinctor,  Office  of  Mobile  Sources. 
(FR  Doc.  97-33077  Filed  12-17-97;  8:45  am] 
tCOOK 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6M6-81 

Draft  Ganaral  NPDE8  Parmlt  for  8tM>r»- 
BsMd  Seafood  ProcMiofi  Operating 
In  Kodlak,  AlMlta  (G«Mrri  NPDE8 
Pwrmlt  No.  AK-Q52-8000) 

AOBCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  draft  general  NPDES 
permit. 


The  Director.  Office  of  Water. 
EPA  Region  10,  is  proposing  to  issue  a 
general  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  no. 
AK-G52-8000  for  shore-based  seafood 
processors  operating  in  Kodiak,  Alaska, 
pursuant  to  the  provisions  of  the  Clean 
Water  Act,  33  U.S.C.  1251  et  seq.  The 
proposed  general  NPDES  permit  « 

authorizes  discharges  to  St  Paul  Harbor 
and  Neer  Island  Channel.  The  existing 
ten  shore-based  fecilities  are  engaged  in 
the  processing  of  fresh,  frozen,  and 
canned  seafood,  surimi  and  fish 
powder.  Discharges  authorized  by  the 
proposed  general  permit  include 
processing  wastes,  process  disinfectanta, 
and  other  wastewater,  including  cooling 
water,  boiler  water,  freshwater  pressure 
relief  water,  refrigeration  condensate, 
water  used  to  transfer  seafood  to  a 
fecility.  and  live  tank  water.  One  fedlity 
discharges  treated  domestic  and  sanitary 
wastewater  to  St  Paul  Harbor.  The 
proposed  permit  authorizes  discharge  of 
vrastewater  to  waten  of  the  United 
States  in  and  contiguous  to  the  State  of 
Alaska. 

The  processing  fecilities  are  required 
to  collect  and  route  all  seefood 
processing  wastes  and  wastewater  to  a 
treatment  system  consisting  of  1  mm 
screens  or  equivalent  technology.  All 
seefood  solid  wastes  are  collected  and 
transported  to  the  by-product  recovery 
facility  in  Kodiak.  One  facility  processes 
fish  wastes  into  fish  powder  at  their 
location. 

The  proposed  general  permit  contains 
the  same  effluent  guideline  limitations 
as  die  previous  individual  permita. 
Separate  monitoring  of  the  surimi  and 


fish  powder  waste  streams  are  new 
additions  to  the  proptMed  general 
permit 

The  proposed  general  NPDES  permit 
for  seafood  processors  in  Kodiak, 
Alaska,  does  not  authorize  discharges  of 
petroleum  hydrocarbons,  toxic 
pollutanta,  or  other  pollutanta  not 
specified  in  the  permit 

DATES:  The  issuance  date  of  this  public 
document  is  December  18, 1907.  The 
expiration  date  of  this  public  dociunent 
is  on  or  before  January  20, 1998. 

Public  Comments:  Interested  persons 
may  submit  written  commenta  on  the 
draft  general  NPDES  permit  to  the 
attention  of  Flormce  Carroll  at  the 
address  below.  All  commenta  should 
include  the  name,  address,  and 
telephone  number  of  the  commenter 
and  a  concise  statement  of  comment  and 
the  relevant  facto  upon  which  it  is 
based.  Commmte  of  either  support  or 
concern  which  are  directed  at  specific, 
cited  permit  requirementa  are 
appreciated.  Commenta  must  be 
submitted  to  EPA  on  or  before  the 
expiration  date  of  the  public  document 
After  the  expiration  date  of  the  public 
document,  the  Director,  Office  of  Water, 
EPA  Region  10,  will  make  a  final 
determination  with  respect  to  issuance 
of  the  general  pmnit  'Hie  tentative 
requiremmta  contained  in  the  draft 
general  permit  will  become  final 
conditions  if  no  substantive  commenta 
are  received  during  the  public  comment 
period.  The  permit  is  eiqwcted  to 
become  effective  on  March  12. 1998. 

Persons  wishing  to  comment  on  State 
Certification  of  the  proposed  general 
NPDES  permit  should  submit  written 
commenta  within  this  30-day  comment 
period  to  the  State  of  Alaska,  Alaska 
Department  of  EnvirtHmiental 
Conservation  (ADEC),  410  Willoughby 
Avenue,  Suite  105,  Juneau,  Alaska 
99801-1795. 

Commenta  should  be  addressed  to  the 
attention  of  Alaska  Water  Quality 
Standards  Consistency  Review. 

Persons  wishing  to  comment  on  the 
State  Determination  of  Consistency  with 
the  Alaska  Coastal  Management 
Program  should  submit  written 
commenta  within  this  30-day  comment 
period,  to  the  State  of  Alaska.  Office  of 
Management  and  Budget,  Division  of 
Governmental  Coordination,  P.O.  Box 
110030,  Juneau,  Alaska  99811-0030. 
Commenta  should  be  addressed  to  the 
attention  of  Alaska  Coastal  Management 
ProgrSm  Consistency  Review. 

Public  Hearing:  No  public  hearings 
have  been  scheduled.  Persons 
requesting  a  public  hearing  should 
submit  their  request  to  Florence  Carroll 
at  the  address  below.  Notice  of  a  public 


66368 


Federal  Register  /  Vol.  62,  No.  243  /  Thursday.  December  16,  1997  /  Notices 


hearing  will  be  published  in  the  Federal 
Register.  Notices  will  also  be  mailed  to 
•11  interested  persons  receiving  copies 
of  the  propoeed  general  permit. 

Appeal  afPmnit:  Within  120  days 
following  the  service  of  notice  of  EPA's 
final  permit  decision  under  40  CFR 
124.15,  any  interested  person  may 
appeal  the  general  permit  in  the  Federal 
Court  of  Appeal  in  accordance  with 
secUon  509(b)(1)  of  the  Clean  Water  Act 
Persons  affected  by  a  general  permit 
may  not  challenge  the  conditions  of  the 
pennlt  as  a  right  of  further  EPA 
proceedings.  Instead,  they  may  either 
challenge  the  permit  in  court  or  apply 
for  an  individual  NPDES  pennit  and 
then  request  a  formal  hearing  on  the 
issuance  or  denial  of  an  individual 
penniL 

AdminittmUve  Record:  The  complete 
administrative  record  for  the  draft 
general  permit  is  available  for  public 
review:  contact  Florence  Carroll  at  the 
telephone  number  below  in  the  EPA 
Region  10.  Copies  of  the  draft  general 
NPDES  permit  and  fact  sheet  are 
available  upon  request  from  the  Region 
10  Public  Information  Center  at  the 
following  telephone  number.  1-600- 
424-«EPA(4372)if  calling  from  Idaho. 
Oregon,  and  Washington  and  1-205- 
553-1200  if  calling  from  Alaska  and  all 
other  states. 


Public  comments  should  be 
sent  to:  Environmental  Protection 
Agency  Region  10,  NPDES  Compliance 
Unit  (OW-133).  Attn:  Florence  Carroll, 
1200  Sixth  Avenue,  SeatUe. 
Washington.  98101. 

FOR  FURTHER  MFORMATION  CONTACT: 
Florence  Carroll,  of  EPA  Region  10,  at 
the  address  listed  above  or  telephone 
(206) 553-1760. 

Regulatory  Flexibility  Act:  After 
review  of  the  facts  presented  in  the 
notice  printed  above,  1  hereby  certify 
pursuant  to  the  provision  of  5  U.S.C. 
605(b)  that  this  general  NPDES  permit 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  the  permit  reduces  a 
significant  administrative  burden  on 
regulated  sources. 

Dated:  Dacember  5, 1997. 
Rossr  K.  Mocknlck. 

Aaaistant  Director,  Office  of  Water. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

P\M\c  Information  Collectione 
Approved  by  Office  of  Manegement 
endBudget 

Decmnber  12. 1997. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Pulilic  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currendy  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202^  418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0806. 

Expiration  Date:  05/31/98. 

Tide:  Universal  Service — Schools  and 
Libraries  Universal  Service  Pronam. 

Form  No.:  FCC  Forms  470  and  471. 

Retpondentt:  Business  or  other  Cor 
profit. 

Eetimated  Annual  Burden:  50.000 
respondents:  12  hours  per  response 
(avg.):  600,000  total  annual  burden 
hours. 

«.  Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion. 

Description:  On  May  8,  1997,  the 
Commission  sdopted  rules  in  OC  Docket 
96—45  providing  discounts  on  all 
telecommunications  services,  Internet 
access,  and  internal  concnections  for  all 
eligible  schools  and  libraries.  The 
following  forms  will  be  used  to 
implement  these  requirements  and 
obligations:  a.  FCC  Form  470 
"Description  of  Services  Requested  and 
Certification. "  Schools  and  libraries 
ordering  telecommimications  larvioes, 
Internet  access,  and  internal 
connections  under  the  universal  service 
discount  program  must  submit  a 
description  of  the  services  desired  to  the 
Administrator.  Schools  and  libraries 
may  use  the  same  description  they  use 
to  meet  the  requirement  that  they 
generally  face  to  solicit  competitive 
bids.  The  Administrator  will  then  post 
a  description  of  the  services  sought  on 
a  website  for  all  potential  competing 
service  providers  to  see  and  respond  to 
as  if  they  were  requests  for  proposals 
(RFPs).  47  CFR  54.504(b)(2).  47  CFR 
54.504(bH3).  Pursuant  to  section  254(h) 
of  the  1996  Act.  schools  and  libraries 
must  certify  under  oath  that:  (1)  The 
school  or  library  is  an  eligible  entity 
under  section  254(hM4):  (2)  the  services 


requested  will  be  used  solely  for 
educational  purposes;  (3)  the  services 
will  not  be  sold,  resold,  or  transferred  in 
consideration  for  money  or  any  other 
thing  of  value;  and  (4)  if  the  services  are 
being  purchased  as  part  of  an  aggregated 
purchase  with  other  entities,  the 
identities  of  all  co-purchasers  and  the 
portion  of  the  services  being  purchased 
by  the  school  or  library.  47  CFR 
54.504(b)(2).  For  schools  ordering 
telecommunications  services  at  the 
individual  school  level  (i.e.  primarily 
non-public  schools),  the  person  ordering 
such  services  should  certify  to  the 
Administrator  the  percentage  of 
students  eligible  in  that  school  for  the 
national  school  lunch  program  (or  other 
comparable  Indicator  of  economic 
disadvantage  ultimately  selected  by  the 
Commission).  This  requirement  arises  in 
the  context  of  determining  which 
schools  are  eligible  for  the  greater 
discounts  being  ofiiered  to  economically 
disadvantaged  schools.  For  schools 
ordering  telecommunications  services  at 
the  school  district  level,  the  person 
ordering  such  services  for  the  school 
district  should  certify  to  the 
Administrator  the  number  of  students  in 
each  of  its  schools  eligible  for  the 
national  school  lunch  program  (or  other 
comparable  indicator  of  economic 
disadvantage).  Schools  and  libraries 
must  also  certify  that  they  have 
developed  a  technology  plan  that  has 
been  approved  by  an  independent  entity 
or  the  Administrator.  The  technology 
plan  should  demonstrate  that  they  will 
be  able  to  deploy  any  necessary 
hardware,  software,  and  wiring,  and  to 
undertake  any  necessary  teacher 
training  required  to  use  the  services 
ordered  pursuant  to  the  section  254(h) 
discount  effectively.  47  CFR 
54.504(b)(2).  (No.  of  respondents: 
50.000;  hours  per  response:  6  houn; 
total  annual  burden:  300.000).  b.  FCC 
Form  471  "Services  Ordered  and 
Certification."  Schools  and  libraries  that 
have  ordered  telecommunications 
services,  Internet  access,  and  internal 
connections  under  the  universal  service 
discount  program  must  file  FCC  Form 
471  with  the  Administrator.  This  form 
requires  schools  and  libraries  to  indicate 
whether  funds  are  being  requested  for 
an  existing  contract,  a  master  contract  or 
whether  it  wishes  to  terminate  service. 
Form  471  requires  schools  and  libraries 
to  list  all  services  that  have  been 
ordered  and  the  corresponding  discount 
to  which  it  is  entitled.  The  school  or 
library  must  also  estimate  its  funding 
needs  for  the  current  funding  year  and 
for  the  following  funding  year.  47  CFR 
54.504(b)(2).  All  schools  and  libraries 
planning  to  order  services  eligible  for 
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universal  service  discounts  must  file 
FCC  Forms  470  and  471.  The  purpose  of 
this  information  is  to  help  determine 
which  schools  are  eligible  for  the  greater 
discounts.  Schools  and  libraries  must 
certify  to  the  Administrator  that  they 
have  developed  an  approved  technology 
plan  via  Form  470.  Copies  of  the  forms 
may  be  obtained  via  e-mail  fit)m: 
<wa8htempdneca.org>.  Obligation  to 
respond:  Required  to  obtain  benefits. 
OMB  Control  No.:  306O-0807. 
Expiration  Date:  05/31/98. 
Title:  47  CFR  51.803  and 
Supplemental  Procedures  for  Petitions 
Pursuant  to  Section  252(e)  of  the 
Communications  Act  of  1934,  as 
amended. 
Fonn  No.:  N/A. 

Respondents:  Biuiness  or  other  for 
profit. 

Estimated  Annual  Burden:  50 
respondents;  40.8  hours  per  response 
(avg.);  2040  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 
Frequency  of  Response:  On  occasion. 
Description:  Any  interested  party 
seeking  preemption  of  a  state 
commission's  jurisdiction  based  on  the 
state  commission's  foilure  to  act  shall 
notify  the  Commission  as  follows:  (1) 
File  with  the  Secretary  of  the 
Commission  a  detailed  petition, 
supported  by  an  affidavit,  that  states 
with  specificity  the  basis  for  any  claim 
that  it  has  failed  to  act;  and  (2)  serve  the 
state  commission  and  other  parties  to 
the  proceeding  on  the  same  day  that  the 
party  serves  the  petition  on  the 
Commission.  Within  15  days  of  the 
filing  of  the  petition,  the  state 
commission  and  parties  to  the 
proceeding  may  file  a  response  to  the 
petition.  See  47  U.S.C.  252  and  CFR 
51.803.  In  a  Public  Notice  (DA  97- 
2540),  the  Commission  sets  out 
procedures  for  filing  petitions  for 
preemption  pursuant  to  section 
252(e)(S)  of  the  Communications  Act  of 
1934.  as  amended.  Section  252(e)(5) 
provides  that  "(ijf  a  State  commission 
fails  to  act  to  cany  out  its  responsibility 
under  this  section  in  any  proceeding  or 
other  matter  under  this  section,  then  the 
Commission  shall  issue  an  order 
preempting  the  State  commission's 
)urisdlction  of  that  proceeding  or  matter 
within  90  days  after  being  notified  (or 
taking  notice)  of  such  failure,  and  shall 
assume  the  responsibility  of  the  State 
commission  under  this  section  with 
rB8{>ect  to  the  proceeding  or  matter  and 
act  for  the  State  commission."  (1)  Filing 
of  Petitions  for  Preemption.  Each  party 
seeking  preemption  should  caption  its 
preemption  petition,  "Petition  of 
(Petitioner's  Name]  pursuant  to  Section 


252(e)(5)  of  the  Communications  Act 
(the  Act)."  In  addition,  on  the  date  of 
the  petition's  filing,  the  petitioner 
should  serve  a  copy  of  the  petition  by 
hand  delivery  on  the  Common  Carrier 
Bureau,  and  send  a  copy  to  the 
Commission's  contractor  for  public 
service  records  duplication.  Section 
51.803(a)(2)  of  the  Commission's  rules 
requires  each  party  seeking  preemption 
pursuant  to  section  252(e)(5)  to  "ensure 
that  the  state  commission  and  the  other 
parties  to  the  proceeding  or  matter  for 
which  preemption  is  sought  are  served 
with  the  petition  *  *  *  on  the  same 
date  that  the  petitioning  party  serves  the 
petition  on  the  Commission."  Therefore, 
each  section  252(e)(5)  petitioner  should 
state  in  its  certificate  of  service  the  steps 
it  is  taking  to  comply  with  this 
requirement  (e.g.,  hand  delivery  or 
overnight  mall).  Petitions  seeking 
preemption  must  be  supported  by 
affidavit  and  state  with  specificity  the 
basis  for  the  petition  and  any 
information  that  supports  the  claim  that 
the  state  has  Called  to  act.  See  47  CFR 
51.803.  Each  petitioner  should  append 
to  its  petition  the  full  text  of  any  State 
commission  decision  regarding  the 
proceeding  or  other  matter  giving  rise  to 
the  petition  as  well  as  the  relevant 
portions  of  any  transcripts,  letten,  or 
other  documents  on  which  the 
petitioner  relies.  Each  petitioner  should 
also  provide  a  chronology  of  that 
proceeding  or  matter  that  lists,  along 
with  any  other  relevant  dates,  the  date 
the  petitioner  requested 
interconnection,  services,  or  network 
elements  pursuant  to  section  251  of  the 
Act,  the  dates  of  any  requests  for 
mediation  or  arbitration  pursuant  to 
section  252(a)(2)  or  (b)(1).  and  the  dates 
of  any  arbitration  decisions  in 
connection  with  the  proceeding  or 
matter.  [No.  of  respondents:  50;  hours 
per  response:  40  hours;  total  armual 
burden:  2000).  b.  Submission  of  Written 
Comments  by  Interested  Third  Parties. 
Interested  third  parties  may  file 
comments  on  a  preemption  petition  in 
accordance  with  a  public  notice  to  be 
issued  by  the  Commission.  [No.  of 
respondents:  2;  hours  per  response:  20 
hours:  total  armual  burden:  40  houra). 
All  of  the  requirements  would  be  us^ 
to  ensure  that  petitioners  have  complied 
with  their  obligations  under  the 
Communications  Act  of  1934.  as 
amended.  Obligation  to  respond: 
Mandatory. 
QMS  Cbntro/ No.;  3060-0791. 
Expiration  Date;  ,llf30/2000. 
Title:  Accounting  for  Judgments  and 
Other  Costs  Associated  with  Litigation. 
CC  Docket  No.  93-240. 
Form  No.:  N/A. 


Respondents:  Business  or  other  for- 
profit 

Estimated  Annual  Burden:  1 
respondents;  36  hours  per  response 
(avp.);  36  total  annual  burden  hours. 
Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 
Frequency  of  Response:  On  occasion. 
Description:  In  CC  Docket  No.  93-240, 
the  Commission  adopted  accounting 
rules  that  would:  require  carriers  to 
account  for  adverse  federal  antitrust 
judgments  and  post-judgment 
setUements  of  federal  antitrust  rlAimy 
below  the  line  in  Account  7370,  a 
nonoperating  account  for  special 
charges.  With  regard  to  settiements  of 
such  lawsuits,  there  will  be  a 
presumption  that  cairlers  can  recover 
the  portion  of  the  settlement  that 
represents  the  avoidable  costs  of 
litigation,  provided  that  the  carrier 
makes  a  required  showing.  To  receive 
recognition  of  its  avoided  costs  of 
litigation,  a  carrier  must  demonstrate,  in 
a  request  for  special  relief,  the  avoided 
costs  of  litigation  by  showing  the 
amoubt  corresponding  to  the  additional 
litigation  expenses  discounted  to 
present  value,  that  the  carrier 
reasonably  estimates  it  would  have  paid 
if  it  had  not  setded.  Settiement  costs  in 
excess  of  the  avoided  costs  of  litigation 
are  presumed  not  recoverable  iinlw«f  a 
carrier  rebuts  that  presumption  by 
showing  the  basic  factors  that  indicated 
the  carrier  to  settie  and  demonstrating 
that  ratepayers  benefited  bom  the 
settiement.  A  carrier  requesting  recovery 
of  the  avoided  costs  of  litigation  must 
accompany  its  request  wi^  clear  and 
convincing  evidence  that,  without  the 
settiement.  it  would  have  incurred  the 
expenses  it  estimates.  The  evidence  will 
vary  according  to  the  circumstances. 
Among  the  data  a  carrier  may  provide 
are  any  avoidable  cost  estimates 
provided  by  the  law  firm  representing 
the  carrier,  an  estimate  of  attorney  hours 
needed  to  complete  the  case  along  with 
the  hourly  rates  for  the  attorneys 
involved,  information  regarding  the 
discovery  remaining  to  be  completed, 
the  amount  of  trial  time  scheduled  by 
the  judge,  and  information  regarding  the 
number  of  witnesses  or  documents  that 
would  have  been  Introduced  at  trial, 
including  any  pretrial  statemrats  filed 
with  the  court,  costs  of  expert  witnesses, 
travel  time,  saved  in-house  counsel 
replacement  costs,  and  any  other 
material  the  carrier  considers  relevant 
The  avoided  costs  of  litigation  of  a  pre- 
judgment settiement  would  include  the 
anticipated  costs  of  litigating  imtil  a 
judgment.  The  avoided  cost  of  litigation 
of  a  post-judgment  settiement  would 
anticipate  a,successful  appeal  in  the 
particidar  case.  A  fundanvsntal 
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fequirement  of  Title  II  of  the 
Communicatioiu  Act  of  1934,  as 
amended,  is  that  "all  charges  for  and  in 
connection  with  interstate 
communication  service,  shall  be  just 
and  reasonable."  This  provision 
safeguards  consumers  against  rates  that 
are  unreesonably  high  and  guarantees 
carriers  that  they  will  not  be  required  to 
charge  rates  that  are  so  low  as  to  be 
confiscatory.  Carriers  under  the 
Commission's  jurisdiction  must  be 
allowed  to  recover  the  reasonable  costs 
of  providing  service  to  ratepayers, 
including  reasonable  and  prudent 
expenses  and  a  fair  return  on 
investment.  Obligation  to  respond: 
Mandatory. 

OMB  Control  No.:  3060-0760. 

Expiration  Date:  d5/31/0e. 

Title:  Access  Charge  Reform,  OC 
Docket  No.  96-262  (First  Report  and 
Order):  Second  Order  on 
Reconsideration  and  Memorandum 
Opinion  and  Order,  and  Third  Report 
and  Order. 

Form  No.  :W A. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  14 
respondents;  129,001  hours  per 
response  (avg);  1,806,018  total  annual 
burden  hours  (for  all  collections 
approved  under  this  control  number). 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $33,000. 

Frequency  of  Response:  On  occasion; 
one-time  requirement. 

Description:  In  CC  Docket  No.  96-262, 
the  Commission  adopted  a  Third  Report 
and  Order.  In  the  Third  Report  and 
Order,  FCC  adopts,  consistent  with 
principles  of  cost  causation  and 
economic  efficiency,  that  where  price 
cap  LECs  use  general  purpose 
computers  and  other  general  support 
facilities  (GSF)  to  provide  nonregulated 
billing  and  collection  services  to 
interexchange  carriers,  such  GSF  costs 
should  not  be  allocated  to  these  LECs' 
regulated  access  and  interexchange 
categories  but,  instead,  should  be 
allocated  to  their  nonregulated  billing 
and  collection  categories.  In  the  Third 
Report  and  Order,  the  Commission 
requires  affected  price  cap  LECs  to  make 
certain  exogenous  adjustments  to  their 
respective  price  cap  indices  (POs)  and 
related  basket  indices.  LECs  affected  by 
this  Order  are  those  price  cap  L£Cs  that 
use  regulated  assets  to  provide 
nonregulated  billing  and  collection 
services  to  interexchange  carriers.  For 
the  purposes  of  estimating  the 
information  collection  burdens  for  the 
Third  Report  and  Order,  we  assume  all 
price  cap  LECs  are  affected  by  the 
Order.  Such  LECs  must  determine  the 
amount  of  GSF  costs  that  thev  allocated 
to  their  respective  aooMS  ana 


interexchange  categories  during  1996 
and  then  calciilate  the  amount  of  such 
costs  that  would  have  been  allocated  to 
thoae  categories  during  that  year  if  the 
rule  changes  adopted  in  the  Third 
Report  and  Order  had  been  in  effect  at 
that  time.  Once  that  difference  is 
determined,  each  affected  price  cap  LEC 
is  required  to  make  an  exogenous 
adjustment  to  its  PCIs  and  related  basket 
indices  to  prevent  the  earlier 
misallocation  of  t^se  costs  from 
continuing  to  inflate  the  rates  charges 
for  regulated  services.  Separate  from  the 
possible  tariff  filing  burden  described 
below,  we  estimate  that  it  would  take 
each  of  these  price  cap  LECs  four  hours 
to  complete  the  steps  necessary  to 
determine  the  amount  of  the  exogenous 
price  cap  index  (PCI)  and  related  basket 
adjustments  required  by  the  Third 
Report  and  Order.  Because  we  assume 
this  particular  burden  applies  to  all  14 
price  cap  LECs,  we  estimate  the  total 
burden  to  be  56  hours.  Under  the  Third 
Report  and  Order,  affiacted  price  cap 
LECs  are  required  to  make  tariff  revision 
filings  on  or  before  December  17,  1997, 
to  implement  these  exogenous  price  cap 
adjustments.  Because  most  of  these  14 
price  cap  LECs  have  not  yet  made  such 
filings,  there  should  be  little  or  no 
additional  tariff  filing  burden  associated 
with  these  LECs'  compliance  with  the 
Third  Report  and  Order.  For  the  fbur 
price  cap  LECs  that  have  already  made 
access  reform  tariff  filings  under  other 
orders,  we  estimate  that  there  will  be  an 
additional  tariff  filing  burden  of  1272 
hours  for  these  L£Cs  as  a  group. 
Incremental  burden  associated  with  the 
Third  Report  and  Order  in  this 
proceeding  is  as  follows:  No.  of 
respondents:  14;  hours  per  response: 
94.8;  total  annual  burden:  1328. 
Obligation  to  respond:  Mandatory. 
Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  D.C.  20554. 

Federal  Communications  Commission. 

Magatts  KooMn  Salas. 

Secretary. 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Altamativ*  DIsputa  RMohition 

AOCNCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Policy  statement 


r:  The  FDIC  has  adopted  a 
Statement  of  Policy  to  further  its 
commitment  to  the  use  of  Alternative 
Dispute  Resolution  for  resolving 
appropriate  disputes  in  a  timely  and 
cost  efficient  manner  and  to  comply 
with  the  spirit  of  the  Administrative 
Dispute  Resolution  Act  of  1996,  Pub.  L. 
104-320. 

EFFECTIVE  DATE:  December  9, 1997. 

TOR  RJfrmER  MFOmiATION  CONTACT: 
James  D.  Hudson,  Counsel  (202)  736- 
0581,  Legal  Division,  Federal  E)eposit 
Insurance  Corporation,  550  17th  Street, 
NW.,  Washington.  DC  20420. 

SUPPl^MENTARY  MFOMIATION:  The  Board 
of  Directors  of  the  FDIC  has  adopted  a 
Statement  of  Policy  on  Alternative 
Dispute  Resolution.  The  text  of  the 
Policy  Statement  follows: 

Statement  of  Policy  on  Ahaniative 
Dispute  Resolution 

The  Federal  Deposit  Insurance 
Corporation  (FDIC)  has  been  and 
continues  to  be  conunitted  to  the  use  of 
Alternative  Dispute  Resolution  (ADR) 
for  resolving  appropriate  disputes  in  a 
more  timely,  less  costiy  manner  than 
litigation  or  administrative  adjudication. 
The  FDIC  hereby  adopts  this  policy  to 
reiterate  its  commitment  to  ADR,  to 
express  its  full  support  for  ADR  and  to 
set  forth  a  framework  for  the  continuing 
and  expanding  use  of  ADR.  The 
Corporation  views  ADR  not  as  an  end  in 
itself,  but  rather,  as  an  additional  tool  to 
accomplish  its  business  efficientiy, 
economically  and  productively.  To  that 
end,  the  FDIC  believes  that  its  ADR 
policy  should  be  dynamic  and 
continually  developing. 

The  FDIC  fully  supports  the  cost- 
efiiactive  use  of  ADR,  including 
negotiation,  mediation,  early  neutral 
evaluation,  neutral  expert  fact-finding, 
mini-trials  and  other  hybrid  forms  of 
ADR  in  appropriate  instances.  The 
purpose  of  this  policy  is  to  use  ADR  in 
appropriate  instances  to  resolve 
disputes  at  the  earliest  stage  possible,  by 
the  fastest  and  least  expensive  method 
possible  and  at  the  lowest  possible 
organizational  level  consistent  with 
applicable  delegations  of  authority. 

The  Deputy  General  Counsel  for 
Corporate  Operations  (or  his/her 
designee)  serves  as  the  Dispute 
Resolution  Specialist  for  the 
Corporation.  In  addition,  an  ADR 
Steering  Committee,  com(>osed  of  the 
Dispute  Resolution  Specialist  (or  his/her 
designee)  and  representatives  from  each 
Division  and  Office,  was  established  by 
the  Board  of  Directora  in  1994  to 
coordinate  and  encourage  appropriate 
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and  cost-effective  conflict  management 
practices  in  all  aspects  of  FDIC 
operations  and  programs.  The  Dispute 
Resolution  Specialist,  woiidng  vrith  the 
ADR  Steering  Committee,  shall  report  to 
the  Board  of  Directors  on  an  wnnnt^l 
basis  regarding  the  Corporation's  ADR 
efforts,  implementation  of  this  policy, 
and  any  revisions  or  actions  necessary. 

It  is  the  responsibility  of  all  FDIC 
employees  to  implement  this  policy  and 
to  practice  and  promote  cost-effiective 
dispute  resolution  in  FDIC  programs 
and  other  areas  of  Corporation 
operation.  All  management  and 
employees  of  the  FDIC  are  hereby 
directed  to  take  the  necessary  steps  to 
implement  this  policy  and  to  cooperate 
to  the  fidlest  extent  with  the  ADR 
Steering  Committee  and  the  Dispute 
Resolution  Specialist  (and  his/her 
designee)  to  promote  efCective  and 
appropriate  use  of  ADR  at  the 
Corporation  in  furtherance  of  this 
policy. 

The  FDIC  welcomes  and  encourages 
input  on  the  use  of  ADR  and  comment 
on  current  and  potential  uses  of  ADR 
from  both  within  and  outside  the 
Corporation. 

By  order  of  the  Board  of  Directois. 

Dated  at  Washington,  DC,  this  9th  day  of 
December,  1997. 

Federal  Deposit  Inwirance  Corporation. 

James  D.  LaPlerre. 

Deputy  Executive  Secretary. 

[FR  Doc.  97-33038  Filed  12-17-97;  8:45  am) 

■UMQ  OOOC  •714-et-^ 


FEDERAL  DEP08ITINSURANCE 
CORPORATION 

CoMtal  Barrier  Improvement  Act; 
Property  AvailabUlty;  State  Road  33 
South,  Lake  County.  Florida 

MBtCt:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Notice. 


Notice  is  hereby  given  that 
the  property  known  as  State  Road  33 
South,  located  in  the  City  of  Groveland. 
Lake  County,  Florida,  is  affected  by 
section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990  as  specified 
below. 

DATES:  Written  notice  of  serious  interest 
to  purchase  or  eCEact  other  transfer  of  all 
or  any  portion  of  this  property  may  be 
mailed  or  fiuced  to  the  FDIC  imtil  March 
18. 1998. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  this  property,  including 
maps,  may  be  obtained  from  or  are 
available  for  insjiection  by  contacting 
the  following  person:  Mr.  Richard 


Espinoza,  Federal  Deposit  Insurance 
Corporation,  Northeast  Service  Center, 
101  East  River  Drive,  East  Hartford,  CT. 
06108,  (860)  291-4051;  Fax  (860)  291- 
4077. 

SUPPLEMBITARY  MFORMATXM:  The  State 
Road  33  South  property  (a.k.a.  11804 
State  Road  33  Soutii)  consists  of 
approximately  100  acres  of  undeveloped 
land  divided  into  two  tracts  in  a  rural 
area  approximately  two  miles  south  of 
the  ci^  limits  of  the  City  of  Groveland, 
FL.  The  legal  description  of  the  site  is 
Tracts  1.  2. 15, 16.  34,  47, 48. 49,  50.  63 
and  64  in  Section  6,  Township  23 
South,  Range  25  East,  Groveland  Farms, 
according  to  the  plat  thereof  as  recorded 
in  Plat  Book  2,  Pages  10  and  11.  Public 
Records  of  Lake  County,  FL.  The  State 
Road  33  South  property  is 
predominately  wetlands  and  contains 
dense  vegetation.  This  property  is 
within  the  State  of  Florida's  Green 
Swamp  Area  of  Critical  Concern  and  is 
adjacent  to  Mill  Stream  Swamp  which 
is  managed  by  the  St.  John's  River  Water 
Management  District  for  natural 
resource  conservation  purposes.  This 
propoty  is  covered  property  within  the 
meaning  of  Section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990.  Pub. 
L.  101-591  (12  U.S.C.  1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portion  of  this  property  most  be 
received  on  or  before  March  18. 1998  by 
the  Federal  Deposit  Insiuance 
Corporation  at  the  appropriate  address 
stated  above. 

Eligible  Enlitia* 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and, 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C 
170(h)(3)). 

Form  of  Notice 

Written  notices  of  serious  intnest 
must  be  submitted  in  the  following 
form: 

NOTICE  OF  SERIOUS  INTEREST 

RE:  State  Road  33  South 

Federal  Register  Publication  Date: 
December  18, 1997. 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  the 
Coastal  Barrier  Improvement  Act  of 
1990,  P.L.  101-591,  section  10(bM2),  (12 
U.S.C.  1441a-3(b)(2)),  including,  for 
qualified  organizations,  a  determination 


letter  from  the  United  States  Internal 
Revenue  Service  regarding  the 
organization's  status  under  section 
170(h)(3)  of  the  U.S.  Internal  Revenue 
Code  (26  U.S.C.  170(h)(3)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offier  for  all  or  any 
portion  of  the  property  (e.g.,  price, 
method  of  financing,  expected  closing 
date.  etc). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  neural  resource 
conservation  purposes  (12  U.S.C 
1441a-3(bK4)),  as  provided  in  a  clear 
written  descrifrtion  of  the  purpoee(8)  to 
which  the  property  will  be  put  and  die 
location  and  acreage  of  the  area  covered 
by  each  purpose(s)  including  a 
declaration  of  entity  that  it  virill  accept 
the  placement,  by  the  FDIC,  of  an 
easement  or  deed  restriction  on  the 
property  consistent  with  its  intended 
conservation  use(s)  as  stated  in  its 
notice  of  serious  interesL 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

LirtofSnfa^ects 

Environmental  protection. 
Dated:  December  12, 1997. 
Federal  Deposit  Insunnoe  CorpoiatURL 

Deputy  Executive  Secretary. 
(FR  Doc.  97-33006  Filed  12-17-97: 8:4S  aao] 
oooesn4-et-p 


FEDERAL  RESERVE  SYSTEM 

Formatlone  of,  AcquMtlons  ty,  and 
Mefoen  of  Danfc  lioldhia  Cnmnaniea 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
punuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
CBHC  Act),  R^ulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acqture  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
OMmed  by  the  hank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
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•  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  aadi  of  thaae  applicatkMM 
must  be  received  at  the  Reserve  Bulk 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  12. 
1000 

A.  Federal  Baaane  Bank  of 
■irhmnnd  (A.  Unwood  Gill  m. 
Assistant  Vice  President)  701  East  Byrd 
Street.  Richmond,  Virainia  23261-4526: 

1.  Shore  Financial  Coqxjmtion, 
Onley.  Virginia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Shore 
Bank,  Onley.  Virginia. 

B.  Federal  Keeerve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St  Louis.  Missouri  63102- 
2034: 

I.  Plrwt  United  Bancthctm.  Inc..  D 
Dorado,  Arkansas:  to  merge  with 
Citizens  National  Bancsharea  of  Hope. 
Inc..  Hope.  Arkansas,  and  thereby 
indirectly  acquire  Citizens  National 
Bank  of  Hope.  Hope.  Arkansaa,  and 
Peoples  Bank  and  LcMn  Company, 
Lawisville,  Arkansas. 

C  Fadaral  Baaarre  Bank  of  Kanaas 
CHjr  (D.  Michael  Manias,  Assistant  Vice 
President)  925  Grand  Avenue,  Kanaas 
City.  Missouri  64196-0001: 

t.  FNB  Financial  Serricvs.  Inc.  ESOP, 
Durant,  Oklahoma;  to  acquire  .3  percent 
of  the  voting  shares  of  FNB  Financial 
Services,  Inc.,  Durant,  Oklahoma,  and 
thereby  indirectly  acquire  The  First 
National  Bank  in  Durant.  Durant. 
Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Dscember  IS.  1M7. 
lennifv  Mohnsoii. 
Deputy  Secntary  of  the  Board. 
IFR  Doc.  97-33087  Filed  12-17-^7;  8:4S  am) 
loocasus  tt-y 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Propoeals  to  Engage  In 
PenntsslMe  Nonbanking  Acthrtttoa  or 
to  Acqalre  Contpaniee  ttiat  are 
Engaged  In  Permiaslble  Nont>anklng 
Acttvlttea 

The  companies  listed  in  this  notice 
have  given  notice  undersection  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1643)  (BHC  Act)  and  RegulaUon  Y.  (12 
CFR  Part  225)  to  engage  d»  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 


company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  bu 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inepection  at  the  ofBces  of  the  Board  of 
Governors.  Inteiested  peisoas  anqr 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regnvUng  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  2,  1996. 

A.  Federal  Bssaiis  Bank  of  Kansas 
aty  (D.  Michael  Manias.  Assistant  Vice 
Preaident)  925  Grand  Avenue.  Kansas 
aty.  Missouri  64196-0001: 

1.  Gold  Banc  Corporation.  Inc.. 
Laswood.  Kansas;  to  acquire  Midwest 
Capital  Management.  Inc..  Kansas  Qty. 
Missouri,  snd  thereby  indirectly  engage 
in  Wfiam^i*!  and  investment  advisory 
activities,  pursuant  to  S  225.26(bM6)  of 
the  Board's  Regulation  Y;  agency 
transactional  services  for  customer 
investments  including  securities 
broksnge.  riskless  principal 
transactions  and  private  placement 
services,  pursuant  to  §§  225.28(b)(7Xi). 
(ii),  and  (iii)  of  the  Board's  Regulation 
Y;  investment  transactions  as  principal, 
including  underwriting  and  dealing  in 
government  obligations  and  money 
market  instruments,  pursuant  to  § 
225.26(b)(8)(i)  of  the  Board's  Regulation 
Y;  investing  and  trading  activities,  Le. 
nngmlng  as  principal  in  financial 
hiturea.  pursuant  to  §  225.26(bK8)(ii)(B) 
of  the  Board's  Regulation  Y;  providing 
management  consulting  advice, 
pursuant  to  §  225.28(bK9)(A)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Rseerve 
System.  Dscemher  15. 1007. 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  07-33066  Filed  12-17-07;  8:45  am) 

BsjjNQ  oooa  stis-et-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

FIndinga  of  Scientific  Misconduct 

agency:  Office  of  the  Secretary.  HHS. 


action:  Notice. 


t:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case: 

S.  Ashraf  Imam,  Ph.D.,  University  of 
Southern  California:  Based  on  an 
investigation  report  forwarded  to  the 
Office  of  Research  Integrity  [OW]  by  the 
University  of  Southern  California  (USC) 
as  well  as  information  obtained  by  ORI 
during  its  oversight  review,  ORI  found 
that  Dr.  Imam,  an  Associate  Professor  in 
the  Department  of  Pathology,  USC, 
engaged  in  scientific  misconduct  by 
including  plsgiarized  material  in  a  grant 
application  submitted  to  the  National 
Cancer  Institute  (NO),  National 
Institutes  of  Health  (NTH).- 

Specifically,  Dr.  Imam's  NIH  grant 
application  contained  extensive 
paraphrasing  of  the  text  of  another 
researcher's  independent  grant 
application  to  a  state  agency.  Dr.  Imam 
had  been  given  that  application  by  a 
colleague  in  confidence.  The  colleague 
was  a  reviewer  on  the  state  grant 
application  and  requested  that  Dr.  Imam 
evaluate  it  and  return  the  application  to 
him. 

The  other  reeearcher's  application 
was  suhsequentiy  funded.  Dr.  Imam 
paraphrased  or  copied  into  his  NIH 
application  all  of  ihe  other  researcher's 
specific  Sims,  the  beckground  on 
proposed  methods,  the  experimental 
design  and  research  plan,  and  most  of 
the  references;  only  the  preliminary 
results  sections  of  Dr.  Imam's 
application  were  different 

Dr.  Imam  has  accepted  the  ORI 
finding  and  has  entered  into  a  Voluntary 
Exclusion  Agreement  with  ORI  in  which 
he  has  agreed,  for  the  three  (3)  year 
period  beginning  December  6. 1997,  to 
exclude  himself  voluntarily  from: 

(1)  any  contracting  or  subcontracting 
with  any  agency  of  the  United  States 
Government  and  from  eligibility  for.  or 
involvement  in,  nonprocurement 
transactions  (e.g.,  grants  and  cooperative 
agreements)  of  the  United  States 
Government  as  defined  in  45  CFR  Part 
76  (Debarment  Regulations);  and 

(2)  serving  in  any  advisory  capacity  to 
the  Public  Health  Service  (PHS), 
including  but  not  limited  to  service  on 
any  PHS  advisory  committee,  board, 
and/or  peer  review  committee,  or  as  a 
consultant. 

No  scientific  publications  were 
reqidred  to  be  corrected  as  part  of  this 
Agreement. 

fOR  FURTHER  UTOWMATION  CONTACT: 
Acting  Director,  Division  of  Research 
Investigations,  Office  of  Research 
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Integrity,  5515  Security  Lane.  Suite  700, 
Rockville,  MD  20652.  (301)  443-5330. 
Chris  B.  PwcaL  J  JX. 

Acting  Director,  Office  of  Research  Integrity. 
IFR  Doc.  07-33035  Filed  12-17-07;  8:45  am] 
SajJNQ  COOC  4MS-17-P 
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Insinjment 


OCSE  1099  Request  Recofds 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  CfiiMran  and 
Famlliee 

Propoaad  information  Collaction 
Activity;  Commant  Request,  Propoaad 
Projacts 

Title:  IRS  Project  1099. 
OMB  No.:  New  Collection. 
Description:  A  voluntary  program 
which  provides  States'  Child  Support 

Annual  Burden  Estimates 


Number  of  re- 


43 


Enforcement  agencies  upon  there 
request  access  to  all  of  the  earned  and 
unearned  income  information  reported 
to  IRS  by  employers  and  financial  - 
institutions.  The  IRS  1099  information 
is  used  to  locate  noncustodial  parents 
and  to  verify  income  and  employment, 
which  has  proven  essential  to  accurately 
establishing  and  enforcing  child  support 
c^ligations. 

Respondents:  State.  Local,  or  Tribal 
Govt 


Number  of  ra- 


ta 


Average  bur- 
dan  hours  per 


Total  burden 
hours 


1.032 


Estimated  Total  Annual  Burden 
Moms:  1.032. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families.  Office  of  Information  Services. 
Division  of  Information  Resource 
Management  Services,  370  L'En&nt 
Promenhde.  S.W.,  Washington,  D.C 
20447,  Attn:  ACF  ReporU  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shaU  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  December  15. 1007. 
BobSargis. 

Acting  Reports  Clearance  Officer. 
[FR  Doc  07-33083  Filed  12-17-07;  8:45  am) 

SaUNQ  cow  4184-«1-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dodtst  Na  97N-0617] 

Changaa  In  Medical  Davica  Traddng 
and  Postmartet  Surveillance  Authortty 

AQBCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice  of  meeting. 

The  Food  and  Drug  Administration 
(FDA)  is  annoimcing  the  follovdng 
meeting:  Changes  in  medical  device 
tracking  and  postmaiket  stuveillance 
authority  imder  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997.  The  topic  to  be  discussed  is 
postmaiket  controls,  including  tracking 
and/or  surveillance  of  devices. 

Date  and  Time:  The  meeting  will  be 
held  on  January  15. 1996. 9  a.m.  to  3 
p.m. 

Location:  The  meeting  will  be  held  at 
the  University  of  Maryland  Auditorium, 
9640  Gudelsl^  Dr..  Rockville.  MD. 

Contact  Casper  E.  Uldriks.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
300).  Food  and  Drug  Administration, 
2098  Gaither  Rd..  Rockville,  MD  20850, 
301-594-4692.  FAX  301-594-4610. 
Registration  and  Requests  for  Oral 
Presentations:  Send  registration 
information  (including  name,  titie.  firm 
name,  address,  telephone,  and  fax 
number)  and  written  material  and 
requests  to  make  oral  presentations  to 
the  contact  person  by  January  5, 1996. 
Written  comments  may  be  submitted  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Dmg  Administration. 
12420  Paiklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857,  by  January  5. 
1996. 


If  jrou  need  special  accommodations 
due  to  a  disability,  please  contact 
Casper  E.  Uldriks  at  least  7  days  in 
advance  of  the  meeting. 

Transcripts:  Transcripts  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35).  Food  and  Ehiig 
Administration,  5600  Fisliers  Lane.  rm. 
12A-16.  Rockville.  MD  20857. 
approximately  15  working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 

The  agency  is  interested  in  discussing 
the  statutory  changes  concerning 
tracking  and  postmarket  surveilknce 
under  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  and  whether  the  agency  shoidd 
develop  additional  criteria  to  use  to 
determine  whether  tracking  or 
postmarket  surveillance  requirements 
shotild  be  ordered  by  FDA.  The  agency 
would  like  to  supplement  the  statutory 
criteria  with  adcUtional  nonbinding 
criteria  to  help  determine  which  devices 
may  need  to  be  added  at  removed  from 
the  list  of  devices  subject  to  tracking 
and/or  postmarket  surveillance 
requirements.  FDA  intends  to  publish 
its  revised  lists  by  February  19, 1996, 
the  effective  date  of  the  new  law. 

By  way  of  example,  additional  criteria 
that  wotdd  support  a  tracking  order 
might  include  tiie  likelihood  of  a  recall, 
or  the  likelihood  of  irreversible  clinical 
outcomes.  Additional  criteria  that  might 
not  support  a  tracking  order,  for 
example,  might  include  current, 
standard  clinical  practices  that  mitigate 
risk.  Additional  criteria  that  would 
support  a  postmarket  surveillance  order 
might  include,  for  example,  the  use  of 
a  new  technology  or  the  need  to  assess 
a  new  public  health  issue  based  on 
measurable  outcomes.  Additional 
criteria  that  would  not  support  a 
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postmarket  surveillance  order,  for 
example,  might  be  whether  there  are 
alternative  postmarket  data  collection 
mechanisms  to  obtain  the  same  kind  of 
information  about  the  device.  The 
agency  could  use  such  criteria  to  guide 
its  decision  whether  to  impose  tracking 
or  postmarket  surveillance  in  a 
particular  case. 

The  agency  requests  that  comments  or 
presentations  be  provided  concerning 
the  statutory  requirements  for  medical 
device  tracking  and  postmarket 
surveillance  and  related  proposed  risk 
assessment  criteria  which  may  be  useful 
to  the  agency  to  determine  whether 
tracking  orders  or  postmarket 
surveillance  orders  should  be  issued  for 
devices  that  meet  the  basic  statutoiy 
requirements  of  section  519(e)  or  522  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  360i(e)  or  3601).  The 
agency  would  like  to  encourage 
comments,  discussion  and  proposals 
from  the  industry,  the  professional 
community,  consumers,  and  any  other 
interested  parties  or  organizations. 
Written  comments  may  be  submitted  in 
advance  of  the  meeting  to  the  Dockets 
Management  Branch  (address  above). 

To  help  focus  discussion.  FDA 
requests  answers  to  the  following 
questions: 

(1)  What  foctors  (or  criteria)  should 
lead  FDA  to  order  tracking  and/or 
postmarket  surveillance? 

(2)  What  factors  (or  criteria)  should 
lead  FDA  not  to  order  tracking  and/or 
postmarket  surveillance? 

(3)  Under  what  circumstances  should 
FDA  order  both  traciung  and  postmarket 
surveillance  for  a  device? 

(4)  Under  what  circiunstancea  should 
FDA  order  tracking  but  not  postmarket 
surveillance,  or  vice  versa? 
fi/ectronic  Access 

Additional  information  regarding  the 
public  meeting  may  be  found  on  the 
Internet  on  the  home  page  for  the  Center 
for  Devices  and  Radiological  Health 
under  the  "New  Items  on  the  Internet" 
section  at  wvrw.cdrh. fda.gov.  This  will 
be  an  informal  meeting  conducted  in 
accordance  with  21  CFR  10.65. 

Dated:  December  IS,  1997. 
leeepa  A.  Levitt, 

Deputy  Director  for  RegulatJonM  Policy.  Center 
forDevkxe  and  Radiological  Health. 
(PR  Doc.  97-33090  FiUd  ia-lS-97;  3:02  pml 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnistratton 
[Docket  Na  97M-0600] 

Telec Ironies  Pacing  Syatatna,  Inc.; 
Pramailial  Approval  of  Talactronica 
Quardlan^M  atp  N  Modal  4211 
Implantable  Cardlovortar  DeAbrtllator 
System 

AQDCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Telectronics  Pacing  Systems,  Inc., 
Englewood,  CO,  for  premarket  approval, 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  of  the 
GuardianTM  ATP  n  Model  4211 
Implantable  Cardioverter  Defibrillator 
System.  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  July  3, 1097,  of 
the  approval  of  the  application. 
OiATfS:  Petitions  for  administrative 
review  by  January  20.  1998. 
AOONCaSCS:  Written  requests  for  copies 
of  the  summary  of  safety  and 
efi^ectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr..  nn.  1-23.  Rockville,  MD 
20057. 


TOM  PURTMBI  a»OnMATI0W  OONTACT: 
Doris  J.  Terry,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville.  MD  20850. 
301-443-8609. 

•uppLacNTAiiv  wrowiATiow:  On  July  8, 
1994.  Telectronics  Pacing  Systems,  Inc., 
Englewood.  CO  80112,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Guardian''^  ATP  11 
Model  4211  Implantable  Cardioverter 
Defibrillator  System.  The  Cuardian^M 
ATP  U  Model  4211  Implantable 
Cardioverter  Defibrillator  System  is 
indicated  for  use  in  patients  who  are  at 
high  risk  of  sudden  death  due  to 
ventricular  fibrillation  and/or 
ventricular  tachyrhythmias  and  who 
have  experienced  one  of  the  following 
situations: 

•  survival  of  at  least  one  episode  of 
cardiac  arrest  (manifested  by  a  loss  of 
consciousness)  due  to  a  ventricular 
tachyrhythmia 

•  recurrent,  poorly  tolerated 
sustained  ventricular  tachycardia  (VT). 
Note:  The  clinical  outcome  for 
hemodynamically  stable,  sustained- VT 


patients  Is  not  fully  known.  Safety  and 
effectiveness  studies  have  not  been 
conducted. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 
'    On  July  3. 1997,  CDRH  approved  the 
application  by  a  letter  to  tlw  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  frnm  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  * 

Opportunity  for  Admieiatrathre  Keview 

Section  515(dX3)  of  the  act  authorizes 
any  Interested  person  to  petition,  under 
section  515(g)  of  the  act,  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  21  CFR  part  12  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an  . 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
21  CFR  10.33(b).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may,  at  any  time  on  or 
before  January  20, 1996.  file  with  the 
Dockets  Management  Branch  (address 
above)  tMfo  copies  of  each  petition  and 
supporting  data  and  information. 
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identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Dnig,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d). 
360f(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  31. 1997. 
Joseph  A.  Levitt. 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiolopcal  Health. 
(PR  Doa  97-32968  Filed  12-17-97;  8:45  am] 
MXMO  COOC  4MS-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Admlniatration 
[Docuniant  WantNlen  HCFA-26q 

Agency  Information  Collaction 
ActhrMaa:  Propoaad  Collection; 
Commant  Rai|uaat 

In  complianca  with  the  requirement 
of  section  3506(c)(2KA)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  *hi« 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fiuicticnis; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  wrays  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  bifbnnation  Collection 
Request:  Reinstatement  without  change 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Independent 
Renal  Dialysis  Facility  Cost  Report  Form 
and  Supporting  Regulations  42  CFR 
413.198. 413.20;  Form  No.:  HCFA-265; 
Uae:  The  Medicare  Independent  Renal 
Dialysis  Facility  Cost  Refmrt  provides 
for  determinations  and  allocation  of 
costs  to  the  components  of  the  Renal 


Dialysis  fecility  in  order  to  establish  a 
proper  basis  for  Medicare  payment 
Frequency:  Annually;  Affected  Public: 
Business  or  other  for  profit;  Number  of 
Respondents:  2,472;  Total  Annual 
Responses:  2,472;  Total  Annual  Hours: 
484.512. 

2.  Type  of  bifoimation  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Evaluation  of 
the  Oregon  Medicaid  Reform 
Demonstration:  Phase  11  Adult 
Interview.  Phase  II  Child  Interview. 
Survey  of  Agency  Providers;  Form  No.: 
HCFA-R-221;  Use:  These  survey 
instruments  will  be  used  to  evaluate  the 
Oregon  Medicaid  Reform 
Demonstration.  The  Phase  n  Adult  and 
Phase  n  Child  interviews  are  designed 
to  collect  information  on  health  status. 
access  to  care  and  past  health  insurance 
status  for  adults  and  children 
participating  in  Phase  n  of  the  Oregon 
Health  Plan  (OHP).  The  survey  of 
Agency  providers  is  designed  to  collect 
information  on  the  experience  under 
OHP  of  agencies  that  traditionally  treat 
disabled  and  elderly  Medicaid 
beiieficiaries.  Frequency:  One  Time; 
Affected  Public:  Individuals  or 
Households.  Business  or  other  foi^profit. 
Not-for-profit  institutions,  and  State, 
Local  or  Tribal  Covemments;  Number  of 
Respondents:  A.150;  Total  Annual 
Responses:  A.150;  Total  Azmual  Hours: 
1.730. 

3.  Type  of  Information  Collection 
Request:  Reinstatement  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Health 
Maintenance  Organizations  & 
Competitive  Medical  Plans  National 
Data  Reporting  Requirements  and 
Supporting  R^ulations  42  CFR  417.100. 
.940.  .126.  .478.  .162;  Fonn  No.:  HCFA- 
906;  Use:  This  fiDrm  captures 
information  which  governs  qualification 
of  new  Health  Maintenance 
Organizations  (HMOs)  and  the 
eligibility  of  Competitive  Medical  Plans 
(CMPs).  employer  compliance,  recovery 
of  Federal  loan  and  loan  guarantees, 
financial  disclosure,  and  continuing 
regulation  of  qualified  HMOs  and  CMPs 
which  provide  health  care  services  to 
beneficiaries  for  a  fixed  fee  which  is 
paid  on  a  periodic  basis.  Frequency: 
Other.  Annually,  Quarterly;  Affected 
Public:  Federal  Government.  Business  or 
othOT  for-profit.  Not-for-profit 
institutions.  State,  local  or  Tribal 
Government;  Number  of  Respondents: 
313;  Total  Aimual  Responses:  953;  Total 
Armual  Hours:  3.130. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  or  any 
related  forms.  E-mail  your  request. 


including  your  address  and  phone 
number,  to  PaperworkttuiB.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directiy  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  OfBce  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of  HCFA 
Enterprise  Standaids,  Attention:  John 
Rudolph,  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  DecemlMv  11, 1997. 
John  P.  Burks  m, 

HCFA  Reports  Oeararux  Officer,  Division  of 
HCFA  Enterprise  Standards,  Health  Can 
PinarKing  Administration. 
[PR  Doc.  97-33064  Hied  12-17-97;  8:45  am] 
;4ii 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
DocuHiant  IdantMaR  HCFA— 179 

Agency  Information  Collaction 
Acthdtlaa:  Propoaad  CoMoetlon: 

^T4^aaaaa^^^iM#  ^%^^t^m^^^A 

wonNnem  ne(|uaai 

AQENCr:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  propCT 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
b*irden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currentiy 
approved  collection;  Title  of 
Information  Collection:  Transmittal  and 
Notice  of  Approval  of  Stete  Plan 
Material  and  Supporting  Regulations  in 
42  CFR  430.10-430.20  and  440.167; 
Form  No.:  HCFA-1 79  (OMB  #0938- 
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0193):  l/s«.  The  HCFA-179  i«  used  by 
State  agencies  to  transmit  State  plan 
material  to  HCFA  for  approval  prior  to 
amending  their  State  plan.  The  State 
Plan  is  the  method  in  which  States 
inform  staff  of  State  policies,  standards, 
procedures  and  instructions:  Frequency: 
On  occasion:  Affected  Public:  State, 
local  and  tribal  government:  Number  of 
Respondents:  57;  Total  Annual 
Responeea:  1,254;  Total  Annual  Hourt: 
1.254. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  your 
request,  including  your  addrcws,  phone 
number.  OMB  number,  and  HCFA 
document  identifier,  to 
PaperworkOhcfa.gov.  or  call  the  Reports 
aearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendadons  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  addraaa: 
HCFA,  Office  of  Information  Services. 
Information  Technology  Investment 
Management  Group,  Division  of  HCFA 
Enterprise  Standards,  Attention:  Louis 
Blank,  Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore.  Maryland  21244- 
1850. 

Dated:  December  12, 1997. 
John  P.  Burke  m. 

HCFA  Raportt  Oaarancn  Officer.  HCFA  Office 
of  Information  Services.  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards. 
(FR  Doc.  97-33067  Filed  12-17-97:  «:45  am) 
aajjNQ  oooa  4is»-«»-^ 


DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMlth  Car*  Rnandng  Administration 
[Doeumant  Mantffler  HCFA-R-6q 

Agancy  Information  Collactlon 
Actlvttiaa:  Propoaad  Coll«;tion; 
Commant  Ra9uaat 

AGENCY:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Hcnlth  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  conunent. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 


collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  prop>er 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection:  Title  of 
Information  Collection:  Imposition  of 
Cost  Sharing  Charges  Under  Medicaid 
and  Supporting  Regulations  contained 
in  42  CFR  447.53;  Form  No.:  HCFA-R- 
53  (OMB«  0938-0429):  Use:  The 
infbrmadon  collection  requirements 
contained  in  42  CFR  447.53  require  the 
States  to  include  in  their  Medicaid  State 
Plan  their  cost  sharing  provisions  for  the 
medically  and  categorically  needy.  The 
State  Plan  is  the  method  in  which  States 
inform  staff  of  State  policies,  standards, 
procedures  and  instructions;  Frequency: 
Annually;  Affected  Public:  State,  Local 
or  Tribal  Government:  Number  of 
Respondents:  54;  Total  Annual 
Responses:  54;  Total  Annual  Hours: 
2.700. 

To  obtain  copies  of  the  supporting 
stateiiMBt  and  any  related  forms  for  the 
proposad  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfB.gov/ 
regs/prdact95.htm.  or  E-mail  your 
request,  including  your  addrms,  phone 
number.  OMB  number,  and  HCFA 
document  identifier,  to 
PaperworkMu:£a.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Swvices. 
Information  Technology  Investment 
Management  Croup,  Division  of  HCFA 
Enterprise  Standards.  Attention:  Louis 
Blank.  Room  C2-2fr-17,  7500  Security 
Boulevard.  Baltimore.  Maryland  21244- 
1850. 

Dated:  December  10. 1997. 
John  P.  Burke  m. 

HCFA  Reports  aearance  Officer.  HCFA  Office 
of  Information  Services,  Information 
Technology  Investment  S4anagement  Group. 
Division  of  HCFA  Enterprise  Standards. 
(FR  Doc  97-33071  Filed  12-17-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HaaHh  Cara  Rnancing  Adminiatratlon 
[Form  fHCFA-a65] 

Emargancy  Claaranca:  Put>lic 
Information  Collaction  RaqulramanU 
SutNnKlad  to  ttta  Omca  of  Managamant 
and  Budgat  (OMB) 

In  compliance  wdth  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services  (DHSS),  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  the  following  request  for 
Emergency  review.  We  are  requesting  an 
emergency  review  because  the 
collection  of  this  information  is  needed 
prior  to  the  expiration  of  the  normal 
time  limita  under  OMB's  regulations  at 
5  CFJL,  Part  1320.  The  Agency  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  because  a 
statutory  deadline  imposed  by  the 
Balanced  Budget  Act  of  1997  (Pub.  L. 
105-33).  Without  this  information, 
HCFA  would  not  be  able  to  property 
implement  the  requirements  set  forth  in 
the  statute. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  by  12/31/97. 
with  a  180-day  approval  period.  Written 
comments  and  recommendations  will  be 
accepted  from  the  public  if  received  by 
the  individual  designated  below,  by  12/ 
29/97. 

During  this  180-day  period  HCFA  will 
pursue  OMB  clearance  of  this  collection 
as  stipulated  by  5  CFR.  1320.5. 

1.  Type  of  Information  Collection 
Request:  Revision  of  a  currenUy 
approved  collection;  Titleof 
Information  Collection:  Medicare  and 
Other  Federal  Health  Care  Program 
Providers/Supplier  Enrollment 
Application;  Form  No.:  HCFA-855, 
HCFA-855C.  HCFA-855R,  HCFA-855S; 
Use:  This  information  is  needed  to 
enroll  providers  and  suppliers  into  the 
Medicare  program  by  identifying  them, 
and  verifying  their  qualifications  and 
eligibility  to  participate  in  Medicare, 
and  to  price  and  pay  their  claims.; 
Frequency:  Initial  Enrollment/ 
Recertification;  Affected  Public: 
Business  or  other  for-profit,  individuals 
or  households,  not-for-profit 
institutions,  and  Federal  Government: 
Numhero/Aespondents;  225,000;  Total 
Annucd  Responses:  225.000;  Total 
Annual  Hours:  435,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  W^ 
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Site  address  at  http://wMrw.hcfB.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  and  HCFA  form  number(s) 
referenced  above,  to 

Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designee 
referenced  below,  by  12/29/97:  Office  of 
Information  and  Regulatory  Afiairs. 
Office  of  Management  and  Budget. 
Room  10235,  New  Executive  Office 
Building.  Washington.  DC  20503,  Fax 
Number  (202)  395-6974  or  (202)  395- 
5167  Attii:  Allison  HeiTon  Eydt.  HCFA 
Desk  Officer. 


Dated:  December  12. 1997. 
Joim  P.  Burke  m. 

HCFA  Reports  aearance  Officer.  HCFA, 
Office  of  Information  Services.  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards. 
[FR  Doc  97-33066  Filed  12-17-97;  8:45  am] 
aajJNQ  oooe  *%ao-«9~* 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inapactor  Qanarai 

Program  Excluaiona:  Novaml>ar  1997 

AQBUCY:  Office  of  Inspector  General, 
HHS. 

ACTION:  Notice  of  program  exclusions. 
During  the  month  of  November  1997, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 


to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
biuiness  or  facility.  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  fay  an  excluded  party. 
Program  beneficiaries  ranain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
pajrments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subiect.  dty,  stale 


PROGRAM-RELATED  CONVICTIONS 


Efledive 


ARBMXSH.  CHARLES  B,  W  PALM  BEACH,  FL 

BARNARD.  KEITH  L.  BROOKLYN,  NY  

BONANNO,  STEVEN,  BROOKLYN.  NY  .. 


BONE,  DONALD  RAY,  LITTLE  ROCK.  AR  


BORQES,  ALFREDO  LAZARO  JR.  EGLIN  AFB.  FL 

CABRERA,  JUAN,  PLANDOME  HEIGHTS,  NY  

CHERKAS.  MARK  W.  YARDLEY,  PA 

FOLSE.  NADINE  M.  RACELAND.  LA 

FOSTER.  RAMONA.  CAROUNA.  Rl  

FRAZIER,  JAMES.  OAK  PARK,  Ml 

GONZALEZ.  PEDRO  LEONARDO.  MIRAMAR.  FL 

HOWARD,  UNDA  J,  CHEPACHET,  Rl 

HUDSON,  LOVEY  LEE.  JACKSONVILLE.  AR  

IRVING,  LEWIS  M  JR,  BRIDGETON.  NJ  

LAMBERT.  DIANNA.  BRYAN.  TX 

LAWRENCE.  THOMAS  JAMES.  WAYNESVILLE.  MO  .. 

LEE.  STEVEN  K.  LAFAYETTE  HILL.  PA „. 

MCDONALD,  J  T.  LITTLE  ROCK.  AR  

MCKENZIE.  MARIE,  WHEATLEY  HGHTS.  NY „. 

MER.  EVGENYA.  SHARON  SPRINGS.  NY 
OVERTON,  PAMELA  SALERNO,  NEW  HAVEN,  CT 
RODRWUEZ.  SONIA.  NEW  YORK.  NY 
ROWELL,  GEORGE  P.  DELANO,  CA  ... 
SCHUSTER,  STANLEY,  ANN  ARBOR.  Ml 


STAGGER.  ROBERT  W.  UPPER  SANDUSKY.  OH 

STEVEN  LEE,  INC,  LAFAYETTE  HILL,  PA 

TAING.  SOPHY,  POMONA,  CA 

TARAWALY,  TEJAN.  OREGON.  Wl  

THOMAS,  SHARMAINE,  AUSTIN.  MN  

VIOU.  DORIAN  M,  CLEVELAND.  OH  

WEATHERLY,  BILLY  WAYNE.  FORREST  CITY.  AR  

YANEZ-LEMIRE,  FAITH,  GOFFSTOWN.  NH  

ZWEK3.  MARK  ALAN,  BOSSIER  CITY,  LA 


PATIENT  ABUSE/NEGLECT  CONVICTIONS 


12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1987 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1987 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1987 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 


BLOOM,  RICHARD  M,  BROOKLINE,  MA 

BUTLER.  HENRY,  NOBLE,  IL „.„..,., 

CACIOPPO,  DINO  T,  SAN  LEANORO.  CA 

CICHON.  DANIEL  FRANK.  OSHKOSH.  Wl 

COLUNS,  ANN.  BEVERLY,  MA 

CROWLEY,  JENNIFER  LENAE.  SWISHER,  lA  ..... 

FREDERICK,  JANENE  L.  ST  LOUIS,  MO _. 

GRIFFIN.  MK>IAEL  JAMES,  OSAWATOMIE,  KS 
LOPEZ,  ADAM,  LOVINGTON.  NM 


12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
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Subjwt.  city. 


NIVEN.  CAROL.  TRIAOELPHIA.  WV 

OBAS.  JULIUS  O.  BOSTON.  MA — 

REITER.  SUE  ELLEN.  OTTUMWA.  lA  

SHELTON.  MALCOLM.  TN  COLONY.  TX 

THOMAS.  ANNAMAE.  BfKDNX  NY 

THOMPSON.  DENNIS.  KNOXV1LLE.  TN 


WASHINGTON,  CXDNNA  LYNNETTE.  FORT  WORTH.  TX 


Etfactivs  date 


CONVICTION  FOR  HEALTH  CAKE  FRAUD 


AOAMS.  RONALD  J.  MANSFIELD.  MA 

OOLAN.  DAVID  W.  LIVONIA.  Ml  .™. 

KATZ.  ARNOLD  S.  HUNTINGDON  VALLEY.  PA 

LAZAR.  CALVIN.  BURTON.  Ml  .— ~~~-. 

MARTIN,  CEDRIC.  NEW  ORLEANS.  LA .-~~~-..-~.— — -. 

NASSER.  GEORGE  J.  CAIRO.  IL 

SLATTON,  TOSCNELLIS,  HARVEY.  H. 

SPERL.  LOIS  A,  WABASHA.  MN  

UEBERALL,  MARC.  NEW  YORK,  NY  

WEINSTOCK.  SANFORD,  WESTLAND.  Ml 

CONVICTION— OerrRUCnON  OF  AN  mVESnOATION. 


HARRELL.  WILLIAM.  CENTRAUA.  IL 


CONTROLLB)  SUBSTANCE  CONVICTIONS 


EVANS.  LEONARD  M,  MONTGOMERY.  PA 
MADEY.  EDWARD  V,  LOS  ANGELES.  CA  ^. 
SARGENT.  WENDELL  A.  STREATOa  IL  ..» 


UCCNSCREVOCATIOWSUSPEmtOIMURRBIOER 


ARBETTER,  STEPHEN.  MILFOflO.  MA  .... 

ARTHUR,  GREGORY  L.  BRONX,  NY  

BAILEY,  SUSAN,  SOUTH  BOSTON,  VA  ... 

BALOGH,  LASZLO,  SAN  DtEQO.  CA 

BERNARD.  MARTINO,  YONKERS.  NY 

BJETER.  THOMAS.  MINNEAPOUS.  MN  ... 

BLOOM.  CHARLES,  HINCKLEY,  MN  

BOOMER,  MERAL  O,  SELINSGROVE.  PA 

BOMPUS.  LUCY  J,  BLUEFIELD.  VA  

CANDELARIO,  WALTER,  MIDLOTHIAN,  VA 
CHRISTENSEN,  KAREN,  MCGREGOR.  MN 
CRAWFORD.  XMM  ANN,  NORFOLK.  VA  ._. 

DELGAOO.  ALEXANDER.  UTICA.  NY  

DIN.  GLORIA  JEAN.  RICHMOND,  VA 

DOWNS.  TINA  MARIE.  KALAMAZOO,  Ml  .„. 

ELGABRI,  TAREK  H.  BARRINGTON.  Rl 

EMBLOM.  JOHN  W.  BUFFALO,  MN  

ERWKSEN,  MICHAEL.  DULUTH.  MN 

ESSEN,  JAMES  A.  ZIM.  MN  


FINLAY  MEDICAL  LABORATORY,  W  NEW  YORK.  NJ 

FORD,  MICHELLE  GARRETT.  LYNCHBURG.  VA 

FRANZ.  JOSEPH  W,  TEMECULA.  CA 

FREISTAT.  ERIC  T,  CAMP  HILL,  PA  

FRIEDENSON.  HARVEY,  MINNEAPOUS.  MN 

GAGNER,  KATHRYN  L,  NEW  HOPE.  PA 

GALLUP.  JOSEPH,  TAYLOR.  Ml 

GERMAIN,  TRESA  M,  SOMERSET,  Wl  

GLOVER,  MICHAEL  W,  GRAND  RAPIDS.  Ml  

GOLTZ.  JEFFREY  I,  OXON  HILL,  MD  „ 

GOTTESMAN.  ALBERT,  GREAT  NECK.  NY  

GRAFF.  RUSSELL  QARDEI,  GRAND  RAPIDS.  Ml 

GREY,  DAVID  FRANCIS,  VENTURA,  CA  

HARRIS.  ANGELA  V.  CAPRON.  VA 

HASS,  PATSY  A.  NORTH  TAZEWELL,  VA 

HUANG.  PAKY.  YONKERS,  NY  

HUH,  MOON  HO.  ELMHURST,  NY  

JOHNSON.  MARGARET  M.  ST  LOUIS.  MN  

KAMARA.  KADIATU.  ALEXANDRIA,  VA 

KIM.  SAMUEL,  WASHINGTON.  DC  

KLK^KSTEIN,  MURRAY,  SALEM,  MA 


KOECKE,  DAVID  A.  FREDERK^KSBURG.  VA  . 


12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12^8/1997 
12/18/1997 
12/18/1997 


12/18/1997 
12/18/1907 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 


12/18/1997 


12/18/1997 
12/18/1997 
12/18/1997 


12/18/1997 
12/18/1907 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12n  8/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1907 
12/18/1997 
12/18/1997 
12AI8/1997 
12/18/1997 
12/18/1907 
12/18/1997 
12^8/1097 
12/18/1907 
12/18/1997 
12/18/1907 
12/18/1907 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1907 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1907 


Sut)ied.  dly.  state 


KOVACH,  CYNTHIA  P.  VIRGINIA  BEACH.  VA 

LANGE.  PAUL  A.  WASHINGTON.  DC  

LEE.  STEVEN,  MINNEAPOLIS.  MN  

LEMING.  LYNN  Q.  HAVANA.  IL  

LEWIS.  DAWN  E.  PHILADELPHIA.  PA 

UNT.  TERRY  W,  BLANCHARD,  Ml 

LITTLEJOHN.  EDWARD,  WINONA.  MN 


LOeWEN.  BRENDA  S.  OWATONNA.  MN 

LUGAR.  NINA  B.  COVINGTON,  VA  

MAGRI.  MICHAEL  B.  GOOOE.  VA 

MAMZELLIS-HEIM,  CAROLANN,  SPRINGFIELD.  VA 

MARSHALL.  PAMELA  A.  STAFFORD.  VA 

MCLEOD.  RUTH.  PLYMOUTH,  NH  

MONTGOMERY,  UNDA.  VIRGINIA  BEACH.  VA  

MUNZ.  JOHN.  CIRCLE  PINES.  MN 

MURN.  MELANIE  C.  SHOREWOOO.  MN  

NASIR.  lOBAL.  BINGHAM  FARMS,  Ml  

NEENAN.  CHERYL  ANN.  SAN  DIEGO,  CA 

PALMA.  JORGE  M.  E  PROVIDENCE.  Rt  . 

PARKER.  ULA  SOPHIA.  WESTLAND,  Ml 

PARRISH.  LOUIS.  NEW  YORK.  NY 

PASCHKE.  RK>MRD  E.  GRAND  RAPIDS.  Ml 

PEDERSEN.  BRIAN  CHARLES.  CHAPPAQUA.  NY 

PIERCE.  MK><ELE  ANN.  HAMPTON.  VA 

PISCITELLO,  JAMES  J.  GREENDALE.  Wl  

POKRZYWINSKI,  JOHN.  ST  PAUL.  MN  

PONISCHIL.  WOLFGANG  SIEGFRIED.  E  LANSING,  Ml 

PROBASCO.  ROBIN  J.  VIRGINIA  BEACH.  VA 

QUILL.  DiANNA  M.  MANASSAS.  VA 

RAFKIN,  MYRON  D.  WOLLASTON.  MA 

REED.  HOMER  B  C.  HOPKINTON.  MA 

RITTELMEYER.  PAUL  V.  ARUNGTON.  VA 

ROE.  SARAH  DALTON.  ROCKY  MOUNT.  VA 

RUSSELL.  GEORGE  BRENT.  KALAMAZOO.  Ml 
SCHMIDT,  MARY  ANN.  POWHATAN.  VA 


SCHOERELD,  ANNA.  SOUTH  BOSTON.  VA 

SCHUFT.  LESTER  E.  HUTCHINSON,  MN 

SERRANO.  CARIOAO.  SUNNYSIDE.  NY 

SHAW.  STEVEN  K.  CLEARFIELD.  PA 

SHAW.  WILLIAM  JAMES.  HAVERILL.  MA 

SHELOR.  FRANCES  SHEPPARD.  HARDY,  VA  ..... 

SMITH.  PAULETTE  DOMINICK.  HARVEY.  LA  

SNYDER.  RICHARD.  JACKSON,  Ml  

SORDELETT,  STARR  S,  HOPEWELL.  VA  

SPIVEY,  vrcKIE  E.  COURTLAND.  VA 

STEPHENS.  BEATRICE  BEARDEN.  DETROIT,  Ml 

STURM.  REQINA  FOSTER.  HAMPTON.  VA  _ 

SWEENEY.  MICHAEL.  VIENNA.  VA  

TAEFI.  PARVIZ.  GRAND  ISLAND.  NY 

TAYLOR.  CLARK  E.  HARBOR  SPRINGS.  Ml 

TESTERMAN.  AMY  T.  SUTHERUN.  VA 

THOMPSON.  GREG  R,  HAMPSTEAD.  NH 

THOMPSON.  UNDA  G,  WASHINGTON.  PA 

TOOT.  BYRON  V,  IRVINE,  CA  „ 

TRKJARKX).  MK>IAEL  ANTHONY.  ROCKY  HILL.  NJ 

WEISSMAN.  MK>1AEL  GARY,  WELLESLEY.  MA 

WHEELER,  CHARLES  A  JR.  LEOMINSTER.  MA 

WHITE.  TONY  F.  NEWPORT  NEWS.  VA  

WITT.  UNDA.  USBON.  ME 

WOROELL.  WILLIAM  A.  WHITE  RIVER  JUNCTK)N.  VT  ..... 
ZALUZEC,  DANIEL  J.  FREDERICKSBURG,  VA 


Elfoctivs  data 


FEDERAU8TATE  EXCLUSION/SUSPENSION 


BERGEN  MEDICAL  ASSOCIATES.  INC,  JERSEY  CITY,  NJ 
CARPK).  STEPHEN  H.  E  NORTHPORT.  NY 

FHS  PHARMACY.  BRONX.  NY  „ „., 

HARUTHUNIAN.  ASPET.  PORT  WASHINGTON,  NY 

HUGHES.  JOHN.  E  NORTHPORT.  NY 

JARAVATA.  BLANCA.  STONYBROOK.  NY  

MONEMVASmS.  GEORGE.  BROOKLYN.  NY  

NIEDZIELSKI.  LUELLA.  LAKE  GROVE.  NY . 

SALEMA.  JOSEPH,  WENONAH.  NJ  

WESTCHESTER  SURGICAL  SUPPLY.  LARCHMONT.  NY 


12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18M997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1907 
12/18/1997 
12/18/1907 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1907 
12^8^1907 
12/18/1907 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1907 
12/18/1907 
12/18/1907 
12/18/1907 
12/18/1097 
12/18/1997 
12/18/1997 
12^8/1997 
12/18/1997 
12/18/1907 
12/18/1997 
12/18/1997 
12/18^997 
12/18/1997 
12/18/1907 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12M  8/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18^997 
12/18/1997 
12/18/1997 
12/18/1907 
12/18/1997 
12/18/1907 
12/18/1907 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 


12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
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^^4n^^R^«  ^^Wft 


Eftective  (tele 


Dated:  December  10  ,  1997. 


OWNEiyCOHTnOLLB)  BY  CONVICTB)  EXCLUDED 


BASS  ORTHOPEDIC  LAB.  EQUN  AFB.  FL 
BASS  ORTHOPEDIC.  INC.  EGLIN  AFB.  FL 


CE^f^RAL  ORTHOPEDIC  OF  IMNAMI.  HIALEAH.  FL  

CHILDREN'S  HOME  CARE  MEDICAL.  LARCHMONT.  NY 
NORTH  DELTA  MEDICAL  TRANg.  INC.  MANQHAM.  LA  .. 

NORTHEAST  CAB  COMPANY.  ALTON.  H. 

QUtRANTES  INTERPRISE.  HIALEAH.  FL  


FAILURE  TO  QRANT  MMBMCARE  ACCaS 


FREIUCH.  IRA  W.  ALTAMONTE  SPQ8.  FL 


DEFAULT  ON  HEAL  LOAN 


ADAMS.  RICK.  GLEN  ROCK.  NJ  v 

AOONI2K).  CHARLES  P.  WILKES^SARRE.  PA 

ALFORO.  GEORGE  R,  HOUSTON.  TX 

BARBATO.  BEVERLY  V.  CAPE  CORAL.  FL 

BEHLKE,  RICHARD  T.  SCRANTON.  PA 

BELL.  JEFFREY  S.  EAGAN.  MN  

BERRY.  SHELLIE  J.  CANTON.  TX 

BLISSENBACH.  DAVID  A.  DUBLIN.  OH  

BOLINGER.  MARK  A.  HADDONFIELD.  NJ 

BROOKS.  SHARON  L.  MILWAUKEE.  Wl 

CHAMBERLAIN.  RONALD  W.  LAKE  ST  LOUIS.  MO 

CHASTEN.  CLARK  M.  CAMDEN.  NY 

CLARK.  JOHN  E.  WASHINGTON.  DC 


CRAWFORD.  KENNETH  ANTHONY.  PRIMGHAR.  lA 

DIPPIE.  MARY  BETH  MATTHEWS.  QUITMAN.  TX 

ENOQWE.  FELIX  G.  NEWARK,  NJ  

FANIZZI.  THOMAS.  BRK3HTWATERS.  NY  ... 
FERNANDEZ.  ENRIQUE  A,  NEW  YORK.  NY 

GARCIA.  JAVIER.  SAN  ANTONKJ.  TX 

KHAU.  MLAOEN  M.  CHICAGO.  IL  

LANOSIEDEU  RANDY  J.  JASPER.  TX 

LEARY,  PAUL  T.  KINNELON.  NJ  

LOPEZ.  BRENT  K.  HOUSTON,  TX 


MANZONI.  JANET  M  (CAVALIERl).  MORGANVILLE.  NJ 

MARQAS.  LILLIAN  E.  HICKSVILLE.  NY 

MAYS.  DEWEY  O  III.  DAYTON,  OH 

MAZUR.  BONNIE  L  (PANKX)),  UNWOOO.  NJ I 

MCDONALD.  NATALIE  A.  MINEOLA.  NY  ,. 

MEYER,  CHARLES  D.  BRKX.  NJ 

MITTET,  DAVID  J.  DILWORTH.  MN „ 

Moscovrrz.  benjamin  h.  far  rockaway.  nv 

MOSER.  DAVID  R.  EL  PASO.  TX 

MOSS.  MARK  ERrc.  ROCHESTER.  NY __ 

MURPHY.  STEPHEN  J.  CHK^AQO.  IL 

NKXXL.  DOLORES  L.  NEW  YORK,  NY „ 

<y»EA,  JOHN  M.  MEDFORO,  NJ  

PENNY  (HARGREAVES).  PATRCIA  E,  OOYLESTOWN.' PA  SZZ 

PK^RD  (ALLEN).  KAREN  KAYE,  CHESTERRELO.  MO 

RIBERDY  (DUFFY).  JEAN  M.  BENSALEM,  PA  

RODMAN.  KAREN  D.  INDIANAPOUS.  IN 

SARVER.  PAUL  A.  ADA.  Ml  

SAVELLI.  CHRISTINE  A.  BETHLEHEM,  PA  ."" 

SCHUERHOLZ.  DONNA  J.  DEERFIELD  BEACH.  FL 

SCOTT,  ANNETTE  E.  ALEXANDRIA,  VA  

SPALDING.  MARSHA  0,  NACOGDOCHES.  TX 

TORAN.  ALEV  A.  NEW  YORK.  NY  " 

WUERTZ.  CHRISTOPHER,  ST  LCXJIS.  MO LI"II 

ZITA.  GINO.  TRENTON.  NJ  „  [[ 

ZUCKER.  RONALD  G.  LONG  BEACH.  NY  ....^..SZ 


12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 
12/18/1997 


11/30/1997 


12/18/1907 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1907 

12/18/1997 

12/18/1907 

12/18/1097 

12/18/1907 

12M8/10e7 

12/18/1097 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

1^18/1997 

12/18/1997 

12/18/1997 

12/18/1907 

12/18/1097 

12/18/1997 

12/18/1997 

12/18/1997 

12/18/1997 

12^8/1907 


I 

Director,  Health  Care  Administrative 
Sanctions,  Office  of  Inspector  General,  OI. 
[PR  Doc.  97-33060  Filed  12-17-97;  8:45  am) 

HLLMaCOOE  41S0-0«-» 


DEPARTM0IT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instlttites  of  Health 

Office  for  Prolaction  From  Raaaarch 
Riaks;  Submiaalon  for  OMB  Reviaw; 
Comment  Raquaat;  Protection  of 
Human  Subjecta:  Aaaurance 
Identification/Certification  Declaration 

SUtMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  OfBce  for 
Protection  bom  Research  Risks  (OPRR), 
the  National  histitutes  of  Health  (Nni) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  to  review  and  approve  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Roister  of  August  22,  1997  (62  FR 
44701)  and  allowed  60  days  for  public 
comment.  No  public  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1 , 
1995.  unless  it  displays  a  currently  valid 
OMB  control  number. 

Proposed  Collection 

Title:  Protection  of  Human  Subjects: 
Assurance  Identification/Certification/ 
E>eclaration.  Type  of  Information 
Collection  Request:  Extension.  CMB 
Control  Number:  0925-0418.  Expiration 
Date:  12/31/97.  Need  and  Use  of 
Information  Collection:  The  Federal 
Policy  for  the  Protection  of  Human 
Subjects  was  promulgated  on  Jime  18, 
1991  (56  FR  28003)  and  requires 
applicant  and  awardee  institutions 
receiving  Federal  fimds  to  initiate 
procedures  to  report,  disclose,  and  keep 
required  records  for  the  protection  of 
human  subjects  of  research.  Optional 
Form  310,  Protection  of  Human 
Subjects:  Assurance  Identification/ 
Certification/Declaration  is  necessary 
for  the  implementation  and 
administration  of  the  reporting  and 
recordkeeping  requirements  set  forth  in 
the  Federal  Policy.  Frequency  of 
Response:  On  occasion.  Affected  Public: 
Individuals  or  households;  Business  or 


other  for-profit:  Not  for-profit 
institutions;  Federal  Government;  State, 
local  or  tribal  government.  Type  of 
Respondents:  Researchers.  The  annual 
reporting  burden  is  as  follows: 
Estimated  number  of  Respondents: 
3.831.  Estimated  Number  of  Responses 
per  Respondent:  56.8.  Average  burden 
hours  per  response:  0.755;  and 
Estimated  total  Armual  Burden  Hours 
Requested:  164,428.  The  annualized 
cost  to  respondents  is  estimated  at: 
$2,096.  There  are  not  Capital  Costs  to 
report.  There  are  no  Operating  or 
Maintenance  Costs  to  report 

Request  fiar  Comiiients 

Written  conunents  and/or  suggestions 
firom  the  public  and  afCected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  will 
have  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  su^estions 
regarding  the  Item  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget. 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503.  Attention: 
Desk  Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  die  data  collection 
plans  and  instruments,  contact:  Michele 
Russell-Einhom,  Director  of  Regulatory 
Affairs,  Office  for  Protection  from 
Research  Risks,  6100  Executive  Blvd.. 
Suite  3B-01,  Rockville,  MD.  20892- 
7507,  or  call  non-toll-free-number  (301) 
435-5649  or  E-mail  your  request, 
including  your  address 
to:<einhommdod.nih.gov>. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  30 
days  of  the  date  of  this  publication. 


Dated:  December  10, 1997. 
Gary  B.Ellis, 
Director,  OPRR. 

(FR  Doc.  97-33016  FUed  12-17-fl7;  8:45  am) 
MLIMO  OOK  414»>»1.« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substanca  Abuaa  and  Mantal  Haaith 
Sarvicaa  AdminiatraUon 

Agency  Information  Collaction 
Acthdtiaa:  Propoaad  Collaction; 
Comment  Raquaat 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  for  opportunity 
for  public  comment  on  proposed 
information  requests,  the  Substance 
Abuse  and  Mental  Health  Services 
Administration  (SAMHSA)  will  publish 
periodic  summaries  of  each  proposed 
collection  of  information.  To  request  a 
copy  of  these  documents,  contact  the 
SAMHSA  Reports  Qearance  Officer  on 
(301) 443-8005. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propgsed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  infcmnation 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  The  1997  Sample 
Survey  of  Mental  Health  Organizations 
and  General  Hospitals  with  Separate 
Psychiatric  Services — Revision  of  the 
Inventory  of  Mental  Health 
Organizations  and  General  Hospital 
Mental  Health  Services  (IMHO/ 
GHMHS).  The  survey  will  be  conducted 
in  two  phases.  Phase  I  will  be  a  brief 
two  page  inventory  consisting  of  two 
forms— one  for  all  organizations  that 
provide  mental  health  treatment 
services  and  the  other  for  all  managed 
behavioral  health  care  organizations. 
Phase  n  will  be  a  sample  survey  of  3,800 
oi;ganizations  drawn  from  the  universe 
of  organizations  providing  mental 
health  treatment  services  identified  in 
the  first  phase.  The  sample  survey  will 
use  a  more  comprehensive,  but  very 
similar  form  to  the  one  used  in  the  1994 
IMHO/GHMHS.  The  organizational  data 
to  be  collected  include  ownership  and 
management,  client/patient 
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demographics,  revenues  and 
expendihu«s,  and  staffing.  The  dataset 
produced  will  be  used  to  provide 


national  statistical  estimates  and  will  be 
the  basis  of  the  ^4atioDal  Directory  of 


Mental  Health  Services.  The  annual 
burden  estimate  is  as  followst 


Pfunel  

Specialty  Mental  HaaNh  Oganizaliona „. 

Qanaral  Hoapttils  wNh  PsychiaChc  Sefvicea 

Qananrf  Hoipilals  to  be  scraanad  for  PaycMaMc  Sarvioea 

OoMmunMy  RaaUanlial  OiganliafMQna  ........«....„«.„ ,,,...., 

Managed  Care  Oganbaione 

Pttaae  II  (Sample  Survey)  

SpedaNy  ManW  HaaNh  Organa»Hons 


General  HoapMs  taHh  Psychiatric  Servicea 


Tom 


rftJmDOf  Of 


10.560 
(3.236) 
(1374) 
(4.080) 
(1.275) 

(506) 
3.229 
(2.267) 

(M2) 


13.788 


Annual  nunv 

t>aro(  re- 
aponaes  per 


1 

(1) 
(1) 
(1) 
(1) 
(1) 

1 

(1) 
(1) 


Avenge 

hours  per  re- 

•ponaa 


0.23 

(00.20) 

(00.25) 

(00.25) 

(00.25) 

(00.25) 

2.0 

(02.0) 

(02.5) 


Annual  bur- 
den hours 


2.478 

(647) 

(343) 

(1.020) 

(319) 

(149) 

6.036 

(4.534) 

(2.405) 


9.417 


Send  comments  to  Beatrice  Rouse, 
SAMHSA  Reports  Qearance  OfBcer, 
Room  16-105.  Paridanvn  Buildhog.  5600 
Piahars  Lane.  Rockville,  \(D  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  nsoembwr  12. 1997. 


BxKutiva  Officer,  SAMHSA. 

[FR  Doc  97-33011  Filed  12-17-97;  8:4S  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


SorvioM  AdmintatraUon 

Agancy  InfofTMtton  Collection 
ActMttaa:  Propoaad  CoHactton; 
ConMiiaiit  Raqiiaat 

In  compliance  with  Section 
3506(cX2HA)  of  the  Paperwork 
Reduction  Act  of  1905  tar  opportunity 
for  public  comment  on  propoaed  data 
collection  projects,  the  Subatance  Abuse 
and  Mental  Health  Servicea 


Administration  (SAMHSA)  «vill  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  informaticm 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  data  collection  plans  and 
instnunents.  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-6005. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propcMed  collection  of  information;  (c) 
%vays  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minlmigp  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  teclmiquea 
or  other  forms  of  information 
technology. 


Community  Mental  Health  Services 
(CMHS)  Block  Grant  Application. 
FY98— RavUioo— The  ADAMHA 


Reorganization  Act  42  U.S.C.  300x1-0 
established  the  Community  Mental 
Health  Services  Block  Grant  program 
which  authorized  block  grants  to  States 
to  provide  community  based  mental 
health  services.  Under  provision  of  the 
law.  States  may  receive  allotments  only 
after  an  application  is  approved  by  the 
Secretary.  Further,  the  Act  requires 
States  to  submit  to  the  Secretary  a  plan 
for  providing  comprehensive 
community  mental  health  services  to 
adults  with  a  serious  mental  illness  and 
to  children  with  a  serious  wmnHnnjil 
disturbance  and  an  «nnii«l 
implementation  report  on  the  block 
grant  fund  activities  for  the  previous 
year.  This  block  grant  program  is 
administered  by  SAMHSA's  Center  for 
Mental  Health  Services  (CMHS).  The 
proposed  application  reflects  the 
criteria,  assurances,  and  requirements 
set  forth  in  Pub.  L.  102-321.  The 
revision  includes  the  consolidation  of 
the  criteria  for  application  and  reduced 
respondent  bxirden. 

The  annual  burden  estimates  ate  aa 
follows: 


Number  o( 


59 


Number  of 
parre- 


bunlanper 


210 


Annual  txir- 
dan  hours 


12.390 


Send  coDunents  to  Beatrice  Rouse. 
SAMHSA  Reports  Clearance  OfBcer. 
Room  16-105.  Parklawn  Building.  5600 
Fishers  Lane,  Rockville.  MD  20657. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 


Dated:  December  12. 1997. 
Uchafd  Kopaada, 
BxacuUw  OfficBT.  SAMHSA. 
[FR  Doc.  97-33014  Filed  12-17-97;  8:4S  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


m  i^b.ib.  iaiM^iii- 
Aganqr  Information  Gollaction 
ActivWaa:  Submlaaion  tar  OMB 
flawlawf:  ("iiiiiMnaiil  Raouaat 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
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(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Qearance  Officer  on  (301)  443-8005. 


Proposed  Project  1998  Inventory  of 
Mental  Health  Services  in  Juvenile 
Justice  Facilities — New — ^This  survey 
will  gather  information  for  the  first  time 
about  the  availability  of  mental  health 
services  in  the  universe  of 
approximately  3,100  juvenile  justice 
facilities  nationwide.  State  and  national 


information  will  be  collected  about  the 
organization  of  mental  health  services, 
characteristics  of  youth  receiving  these 
services,  and  mental  health  staffing 
patterns  and  costs. 

Hie  total  annual  burden  estimate  is 
shown  below. 


- 

Number  of 
respwKients 

Number  of 

responses 

per  re- 

apondent 

Average 

tMjrden  per 

rsaponse 

(hours) 

Talriannuri 
bunton 
(hours) 

Juvenia  Justice  Facilities . 

3,100 

1 

1.5 

4,660 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Daniel  J.  Chenok.  Office  of  Information 
and  Regulatory  Afhiis.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Room  10236, 
Washington.  DC  20503. 

Dated:  nwnwmber  12. 1997. 


£xanitrve  Offkxr.  SAMHSA. 

(FR  Doc.  97-33012  Filed  12-17-07;  8:45  am) 


DEPARTMBfT  OF  HEALTH  AND 
HUMAN  SERVICES 


sarvioaa  Auniwiiauauuii 

Agancy  Infonnation  Coilaction 
AcUvHiaa:  Siitiiwloalon  for  OMB 
Havlawj  Commant  Rac|uaat 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  %vill  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)443-6005. 

Pn^poeed  Project 

Protection  and  Advocacy  for 
Individuals  with  Mental  Illness  (PAIMI) 
Final  Rule — ^Information  collection 
requirements  in  the  Final  Rule  for  the 
protection  and  advocacy  programs 
serving  individuals  with  mental  illness. 
The  development  of  r^ulations  and 


issuance  of  the  Final  Rule  meets  the 
directive  under  Pub.  L.  102-173. 
"Protection  and  Advocacy  for  Ktoitally 
ni  Individuals  Amendments  Act  of 
1991"  (PAIMI  Act),  42  U.S.C  10826(b). 
requiring  the  Secretary  to  promulgate 
final  regulations  to  carry  out  the  Act  45 
CFR  Subchapter  51  of  the  Pinal  Rule 
contains  information  collection 
requirements. 

The  PAIMI  Act  (Pub.  L.  09-319) 
authorized  funds  to  support  activities 
on  behalf  of  individuals  with  mental 
illness.  Recipients  of  this  formula  grant 
program  are  required  by  law  to  annually 
report  their  activities  and 
accomplishments  to  include  the  number 
of  individuals  served,  types  of  fiKdlities 
involved,  types  of  activities  undertaken 
and  accomplishments  resulting  from 
such  activities.  Tliis  summary  must  also 
include  a  separate  report  prepared  by 
the  PAIMI  Advisory  Council  descriptive 
of  its  activities  and  assessment  of  the 
opmations  of  the  protection  and 
advocacy  system.  The  annual  burden 
estimate  is  as  follows: 


Annual 

numtwr  of 

respondents 


Annual  fre- 
quency 


Average  bur- 
den per  re- 


Annual  t]UP> 

dan  houra 


Section  51.8(ti}(Zf  Program  Perlonnance  ....... — ....»»..«„..»...„»«.«»» 

Report 

Part  u  "™!!Z"!""I™II"II!!!Z!!!IZ!!I!™Z!I!"!!!Z™!™"ZZ 

Section  S1.8(a}(8)  Advisory  Council:  Report 

Section  51. 10  RemedU  Actions: 

Corrective  Action  Ptan 

Implementation  Status  Report 

Section  5123(c)  Reports,  materials  and  fiscal  data  to  Advisoiy  Coundl 
Section  S12S(b)(2)  Grievance  Procedure  


56 


56 

6 

6 

56 

56 


35:0 

(33.fQ 
(2.0) 
10X 

6.0 
2J0 
1i> 
0.5 


'1.800 


*seo 

48 

36 
56 
28 


Total 


124 


2.888 


*Burden  hours  associated  with  the  Annual  Perlonnance  Report  and  Advisory  Coundl  Report  are  approved  under  OMB  Control  No.  0030-0160. 


Written  comments  and 
reconunendations  concerning  the 
proposed  information  collection  should 
be  sent  Mrithin  30  days  of  this  notice  to: 
Daniel  J.  Chenok.  Office  of  Information 
and  Regulatory  AfEsirs.  Office  of 


Management  and  Budget.  New 
Executive  Office  Build^,  Room  10236. 
Washington.  DC  20503. 


Dated:  December  12. 1097. 
Kidiard  Kopaada. 
Executive  Ofpcm,  SAMHSA. 
[FR  Doc.  97-33013  Filed  12-17-97;  8:45  am] 
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DEPARTMEHT  OF  THE  INTERIOR 

BuTMuofLand  Management 
(WY-M1-41-«700;  WVWIICTSS] 

Notioa  of  Propoaed  Reinetatement  of 
Terminated  Oil  and  Qaa  I 


Dacember  10.  1997. 

Pursuant  to  the  provisions  of  30 
U.S.C  188  (d)  and  (e).  and  43  CFR 
3108.2-3  (a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl  16753  for  lands  in  Sweetwater 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16  y»  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYWl  16753  effecUve  September 
1. 1907,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

PaaMla).LswlB, 
Chief.  Laomtbk  Wnamh  S&ction. 
|FR  Doc  97-33061  FUmI  12-17-97;  8;4S  am] 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(NV-M»-M-1430-4>1;  N-6»34q 

Tanninatlon  of  RacraaUon  and  PiMIc 
Purpoaaa  Claaaiflcatton:  Nevada 


f :  Department  of  the  Interior, 
Bureeu  of  Land  Management. 
ACTION:  Notice. 


:  This  notice  terminates 
Recreetion  and  Public  Purposes 
Qassification  N-59348  in  its  entirety 
and  provides  for  opening  the  land  to 
disposal  by  exchange  to  Perma  Bilt, 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21. 1976  (43  CFR  2200). 
EFFECTIVE  DATE:  December  18.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Ruffridge.  Las  Vegas  Field  Office, 
Bureau  of  Land  Management,  4765 


Vegas  Drive.  Las  Vegas.  NV  89108.  (702) 
647-5064. 

SUPm.EMB«TARY  INFORMATKM:  On 
February  16,  1996.  a  Notice  of  Realty 
Action  (NORA)  was  published  for  the 
Claris  Coimty  School  District  for  a  senior 
high  school  under  the  Recreation  and 
Public  Purposes  Act  (43  CFR  2740)  for 
the  following  described  land  comprising 
40  acres: 

Mooat  Diablo  Maridlaa.  Nevada 

T.  20  S.,  R.  59  B.. 
S«:.  12,  SVkNEViSBVi.  NVkSEV«SE%. 

The  senior  high  school  was  not 
constructed  and  the  proponent 
relinquished  the  parcel  on  July  3, 1996. 
Perma  Bilt  has  requested  the  parcel  in 
an  exchange.  The  lands  are  segregated 
for  exchange  purposes  by  notation  to  the 
public  land  records  and  will  remain 
closed  to  other  forms  of  dispostion. 

Porsuant  to  Recreetion  and  Public 
Purpose  Act  of  July  25. 1079  (43  CFR 
2740),  classification  of  the  above 
described  lands,  serial  number  N- 
59348,  is  hereby  terminated  in  its 
entirety.  And  in  accordance  with 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976.  (43  CFR  2200).  and  the  Federal 
Land  Exchange  Facilitation  Act  of 
August  20,  1988.  (43  CFR  parts  2090 
and  2200),  the  land  will  remain  closed 
to  all  other  forms  of  appropriation 
including  the  mining  and  mineral  laws, 
pending  disposal  of  the  land  by 
exchange. 

Datwl:  DecMnbar  12. 1997. 

|aal  L  Mar, 

Acting  AsMittant  District  Manager.  Non- 
Renewable  Reeources. 

(FR  Doc.  97-33068  Filed  12-17-97;  8:45  am) 

4»te4iC-# 


DEPARTMENT  OF  THE  INTERIOR 
Buraau  Of  Land  Managamant 

[CA-«7-7ia3  88831 

Eatabiiahmant  Of  Supplamantary  Rula 
for  ParMng^Camping  RaaMcttona 
Along  Caifomia  SMa  Hary.  78  In  tha 


Bureeu  of  Land  Management 

ACTION:  Establishment  of  supplementary 
rule. 

SUMMARY:  The  primary  purpose  of  this 
supplementary  rule  is  to  prohibit 
parking  or  camping  within  25  feet  of 
California  State  Hwy.  78  where  it  passes 
through  the  Imperial  Sand  Dunes.  This 
rule  would  reduce  the  potential  of 
serious  injury  or  death  to  both  campers 
and  drivers  as  they  recreate  in  or  pass 


through  this  area  of  the  Imperial  Sand 
Dunes. 

1.  No  person  may  park  a  vehicle  or 
camp  within  25  feet  of  California  State 
Hwy.  78  where  it  passes  through  the 
Imperial  Sand  Dunes.  This  prohibition 
will  extend  along  both  sides  of  Hwy.  78 
from  the  intersection  of  Hwy.  78  and  the 
Coechella  Canal  easterly  to  the 
intersection  of  Hwy.  78  and  the  Glamis 
Flats  off  ramp. 

Background:  In  the  past,  hundreds  of 
off  highway  vehicle  (OHV)  enthusiasts 
have  parited  immediately  adjacent  to 
Hwy.  78  during  the  winter  and  spring 
months.  They  car-camp  out  of  sedans, 
trucks  and  RV's.  By  camping  along  this 
stretch  of  the  highway,  they  expose 
themselves  and  their  children  to  a  high 
potential  of  being  struck  by  traffic  along 
the  highway.  Campers  step  out  into  the 
line  of  traffic  in  their  normal 
meandering  around  their  campsite, 
when  they  work  on  their  vehicles  or  in 
the  process  of  loeding  or  unloading  their 
trailers  and  trucks.  In  addition,  they 
pose  a  serious  hazard  to  passing 
motorists  who  must  swerve  to  try  to 
avoid  hitting  them.  Hwy.  78  is  a  major 
truck  route  through  Imperial  County 
and  traffic  travels  at  65  MPH  in  this 
aree.  The  chances  of  a  serious  accident 
due  to  a  blown  tire,  sleepy  driver  or 
othm  vehicle  or  driver  malfunction  is 
greeUy  increesed  with  such  large 
crowds  lining  the  side  of  the  h^way. 
EFFECTIVE  OtATE:  Effective  upon  date  of 
publication  and  will  remain  in  effoct 
until  rescinded  or  modified  by  the 
authorized  officer. 

FOR  FURTMER  NTOnMATION  CONTACT: 
Chief  Aree  Ranger  Robert  Zimmer. 
Bureau  of  Land  Management,  El  Centre 
Field  Office.  1661  S.  4th  St,  El  Centro, 
CA  92243;  (760)  337-4407. 


TARV  MFORMATKM:  The 
authority  for  this  restriction  is  provided 
in  43  CFR  8365.1-6.  Violation  of  this 
restriction  is  punishable  by  a  fine  not  to 
exceed  $100,000.00  and/or 
imprisonment  not  to  exceed  12  months. 

Dated:  December  10, 1997. 
Tanyleed. 
Area  Manager. 
[FR  Doc.  97-33072  Piled  12-17-47;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Raclamation 

Qlon  Canyon  Adapthfa  Managamant 
WortcOroup 

AGENCY:  Bureau  of  Reclamation.  DOL 
ACTION:  Notice  of  public  meeting. 


Federal  Register  /  Vol  62,  No.  243  /  Thursday,  December  18,  1997  /  Notices 


66385 


The  Glen  Canyon  Adaptive 
Management  Work  Group  (AMWG)  will 
conduct  an  open  public  meeting  to 
discuss  administrative  and  program 
related  issues.  The  meeting  will  discuss 
the  following  agenda  items:  Review  of 
the  previous  meeting  minutes, 
administrative  operating  procedures, 
payment  for  attendance  at  subgroup 
meetings  (Solicitor  Report),  budget, 
report  from  the  Technical  Work  Group 
(1999  program,  management  objectives, 
approach  to  beech/habitat  building  flow 
trigger  criteria,  annual  report  to 
Congress,  and  request  to  study  beech/ 
habitat  building  flow  releeses  above 
45,000  cubic  fieiet  per  second).  November 

1997  high  flows  from  Glen  Canyon  Dam. 

1998  beech/habitat  building  flow, 
update  on  the  Glen  Canyon  Dam 
temperature  control  device,  endangered 
species,  cultural  resources/ 
Programmatic  Agreement,  the  1999 
Annual  Operating  Plan  process,  the 
1997-1998  Annual  Report,  and  the 
Ckand  Canyon  Monitoring  and  Reseerch 
Center  Report 

DATES  AND  LOCATION:  The  AMWG  public 
meeting  will  be  held  at  the  follo%iring 
time  and  location: 

Phoenix,  Arizona — ^January  15-16, 
1998.  The  two-day  meeting  will  begin  at 
9:30  ajn.  the  first  day  and  conclude  at 
4:00  p.m.  on  the  second  day.  The 
meeting  will  be  held  at  the  LaQuinta 
Inn,  2510  W.  Greenway  Road,  Phoenix, 
Arizona. 

Anyone  wishing  to  present  written  or 
oral  conunents  (limited  to  10  minutes) 
at  the  meeting  must  provide  written 
notice  to  Mr.  Steven  Lloyd,  Bureau  of 
Reclamation.  Upper  Colorado  Regional 
Office,  125  South  State  Street  Room 
6107,  Sah  Lake  Qty.  Utah  84138-1102 
no  later  than  noon  on  Friday.  January  9, 
1997,  telephone  (801)  524-3690, 
Caxo^ram  (801)  524-5499.  or  E-mail: 
slloyd9uc.usbr.gov.  Time  will  be 
provided  on  the  meeting  agenda  (pr 
public  comments.  Written  comments 
will  be  provided  the  AMWG  members  at 
the  meeting. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Stephen  Magnussen.  designated  Federal 
official  for  the  AMWG.  telephone  (202) 
208-4081,  faxogram  (202)  208-3887.  E- 
mail:  smagnussendusbr.gov.;  Mr.  Bruce 
Moore,  telephone  (801)  524-3702, 
fiucogram  (801)  524-5499,  E-mail: 
bmoore9uc.usbr.gov.;  or  Mr.  Steven 
Lloyd,  telephone  (801)  524-3690. 
£axogram  (801)  524-5499;  E-mail: 
slloydOuc.usbr.gov. 


Dated:  December  12. 1997. 
R.  Steve  BicfaardaoB. 

Acting  Commiesioner.  Bureau  of 
Reclamation. 

(FR  Doc.  97-33008  Filed  12-17-97;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Reclamation 

Qian  Canyon  Tacfinlcal  Work  Group 

AQENCY:  Bureau  of  Reclamation,  DOL 
ACTION:  Notice  of  public  meetings. 


':  The  Glen  Canyon  Technical 
Work  Group  (TWG)  was  formed  as  an 
official  subcommittee  of  the  Glen 
Canyon  Adaptive  Management  Work 
&oup  (AMWG)  on  September  10. 1997. 
The  TWG  men^iers  were  named  by  the 
members  of  the  AMWG  and  will 
provide  advice  and  information  to  the 
AMWG.  The  AMWG  will  use  tiiis 
information  to  form  recommendations 
to  the  Secretary  of  the  Intnior  ba 
guidance  of  the  Grand  Canyon 
Monitoring  and  Research  Center  science 
program  and  other  direction  as 
requested  by  the  Secretaiy.  All  meetings 
are  open  to  the  ptd)lic;  however,  seeting 
is  lioiited  and  is  avail^le  on  a  first 
come,  first  served  basis.  The  agenda  for 
eech  meeting  will  be  as  follows: 
Monitoring  and  reseerch  plans  Cor  fiscal 
jreer  1999,  maintenance  and  beech/ 
habitat-building  flows  (BHBF).  study  of 
BHBF  higher  than  45,000  cubic  feet  per 
second,  review  of  management 
objectives,  resource  management 
questions  and  objections,  budget,  and 
temperature  control  device. 
DATES  AND  LX)CATION:  The  TWG  public 
meetings  will  be  held  at  the  following 
times  and  location: 

Phoenix,  Arizona — ^There  will  be 
three  two-day  public  meetings  on  ' 
January  20-21. 1998.  February  17-18. 
1998.  and  March  17-18, 1998.  Each  one 
of  the  two-day  meetings  will  b^in  at 
9:30  a.m.  on  the  first  day  and  craiclude 
at  4:00  p.m.  on  the  second  day.  The 
meetings  will  be  held  at  the  LaQuinta 
Inn.  2510  W.  Greenway  Road,  Phoenix. 
Arizona. 

Time  will  be  allowed  on  the  agenda 
for  any  organization  or  individual 
wishing  to  make  formal  mal  comments 
(limited  to  10  minutes)  at  the  meetings, 
but  written  notice  must  be  provided  to 
Mr.  Bruce  Moore,  Bureeu  of 
Reclamation,  Upper  Coloredo  Regional 
Office,  125  South  State  Street.  Room 
6107,  Salt  Lake  Qty.  Utah  84138-1102, 
telephone  (801)  524-3702,  foxogram 
(801)  524-5499,  E-mail  at 
bmooreOuc.usbr.gov  at  least  five  (5) 


days  prior  to  the  meetings.  Any  written 
comments  received  will  be  provided  to 
the  TWG  members  at  the  meetings. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Bruce  Moore,  telephone  (801)  524- 
3702.  Caxogram  (801)  524-5490,  E-mail 
at:  bmooreOuc.usbr.gov. 

Dated:  December  12. 1997. 
t.  Steve  Kichardsoa. 
Acting  Cmnmissioner.  Bureau  of 
Reclamation. 

(FR  Doc  97-33009  Filed  12-17-97;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
Buraau  of  Raclamation 

QIan  Canyon  Tacfmlcai  Work  Group 

AOENCY:  Bureau  of  Reclamation.  DOL 
ACTION:  Notice  of  public  meeting. 

summary:  The  Glen  Canyon  Technical 
Worii:  Group  (TWG)  was  formed  as  an 
official  subcommittee  of  the  Glen 
Canyon  Adaptive  Management  VtoA 
Ckoup  (AMWG)  on  September  10, 1997. 
The  TWG  members  were  named  by  the 
members  of  the  AMWG  and  will 
provide  edvice  and  information  to  the 
AMWG.  The  AMWG  vdU  use  this 
information  to  form  recommendations 
to  the  Secretary  of  the  Interior  for 
guidance  of  the  Grand  Canyon 
Monitoring  and  Reseerch  Center  scienoe 
program  and  other  direction  as 
requested  by  the  Secretary.  All  meetings 
are  (^pen  to  the  public;  however,  seeting 
is  limited  and  is  available  on  a  first 
come,  first  served  besis.  The  agenda  for 
the  meeting  will  discuss  beech/habitat 
building  flow  monitoring  and  reseerch 
and  program  cost  estimates. 
DATE  AND  LOCATION:  The  TWG  public 
meeting  will  be  held  at  the  following 
time  and  location: 

Phoenix,  Arizona — ^January  14. 1997. 
The  meeting  will  begin  at  12:00  p.m. 
and  conclude  at  5K)0  p.m.  The  meeting 
will  be  held  at  the  LaQuinta  Inn,  2510 
W.  Greenway  Road,  Phoenix.  Arizona. 

Time  will  De  allowed  on  the  agenda 
for  any  organization  or  individual 
wishing  to  make  formal  oral  comments 
(limited  to  10  minutes)  at  the  meeting, 
but  written  notice  must  be  provided  to 
Mr.  Bruce  Moore.  Bureau  of 
Reclamation,  Upper  Colorado  Regional 
Office.  125  South  State  Street,  Room 
6107.  Salt  Lake  Qty.  Utah  84136-1102, 
telephone  (801)  524-3702,  faxogram 
(801)  524-5499.  E-mail  at 
bmooreOuc.usln'.gov  at  leest  FIVE  (5) 
days  prior  to  the  meeting.  Any  writtra 
conunents  received  will  be  provided  to 
the  TWG  members  at  the  meeting. 
FOR  FURTHER  MFORMATION  OgflTACT: 
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Bruce  Moore,  telephone  (801)  524-3702, 
Caxorgram  (801)  524-5499.  E-mail  at 
bmoore0uc.usbr.gov. 

Dated:  December  12. 19a7. 
1.  Sl>T«  RickardsoD. 
Acting  Commissioner,  Bureau  of 
Beckunation. 
(FR  Doc  97-33010  Filed  12-17-97;  8:45  unl 


DEPARTMENT  OF  THE  INTERIOR 

Bufeau  Of  Radamatton 

Proapacthfa  Qrant  ol  Eaciualva  Patant 


AOENCY:  Bureau  of  Reclamation. 
Interior. 

action:  Notice. 


:  This  notice  is  issued  in 
accordance  with  35  U.S.C.  209(cXl)  and 
37  CFR  404.7(aXl)(I)-  The  Bureau  of 
Reclamation  (Reclamation)  is 
contemplating  the  granting  of  an 
exclusive  license  in  the  United  States  to 
practice  the  invention  embodied  in  U.S. 
Patent  Niunber  4.806.204.  titled 
"Method  of  Selectively  Removing 
Selenium  Ions  From  an  Aqueous 
Solution".  The  exclusive  license  is  to  be 
granted  to  Rust  Environmental  & 
Infrastructure  Inc.,  having  a  place  of 
business  in  Salt  Lake  City,  Utah.  The 
patent  rights  in  this  invention  has  been 
assigned  to  the  United  States  of 
America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  writh 
the  terms  and  conditions  of  35  U.S.C 
209  and  37  CFR  404.7.  While  the 
primary  purpose  of  this  notice  is  to 
announce  Reclamation's  intent  to  grant 
an  exclusive  license  to  practice  the 
patent  listed  above,  it  also  serves  to 

Eublish  the  availability  of  this  patent  for 
censing  in  accordance  with  law.  The 
prospectus  license  may  be  granted 
unless  Reclamation  receives  written 
evidence  and  argument  which  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

OATM:  Written  evidence  and  arguments 
against  granting  the  prospective  license 
must  be  received  by  March  18. 1998. 

AOOncascS:  Inquiries,  comments,  and 
other  materials  relating  to  the 
contemplated  license  may  be  submitted 
to  Donud  E.  Ralston.  Bureau  of 
Reclamation,  Research  and  Technology 
Transfer,  MS-7621,  1849  C  Street,  NW., 
Washington,  DC  20240. 

A  copy  of  the  above-identiJSed  patent 
may  be  purchased  from  the  NTIS  Sales 
Desk  by  telc^oning  1-800-553-NTIS 


or  by  writing  NTIS  at  5285  Port  Royal 
Road,  Springfield,  VA  22161. 
FOR  FUmMER  MPOmUTNM  CONTACT: 
Donald  E.  Ralston  by  telephone  at  (202) 
208-5671. 

SUPPLEMENTARY  MFORMATKM:  The 
invention  relates  to  removal  techniques 
of  selenium  from  water.  The  patent,  a 
method  of  selectivity  removing 
seleniimi  ions  from  an  aqueous  solution 
containing  selenium  ions,  comprises 
contacting  the  solution  with  an  amount 
of  ferrous  ion  effsctive  to  reduce  the 
selenium  ions  to  elemental  selenium. 
The  contacting  is  preferably  conducted 
at  a  pH  of  about  9  and  the  ferrous  ions 
are  preferably  provided  in  situ  in  the 
form  of  ferrous  hydroxide.  The  method 
may  further  comprise  removing  ferric 
oxides  to  which  the  ferrous  ions  are 
oxidized*  these  ferric  oxides  containing 
the  elemental  selenium  produced  by  the 
reduction  of  the  selenium  ions,  and 
separating  the  ferric  oxides  frvm  the 
elemental  selenium  by  adding  a  strong 
acid  thereto. 

Properly  filed  competing  applications 
received  by  Reclamation  in  response  to 
this  notice  will  be  considered  as 
objections  to  the  grant  of  the 
contemplated  license. 

Dited:  December  1. 1007. 
Staaley  L.  PoBca. 

Director,  Retaarch  and  Technology  Tranefer. 
(FR  Doc.  97-33060  Filed  12-17-07;  6:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  d  Reclamation 

ProapacU^a  Orant  ol  Eadmlva  Plant 


AQBICY:  Buraau  of  Reclamation, 

Interior. 

ACTION:  Notice. 


r:  This  notice  is  issued  in 
accordance  with  35  U.S.C.  209(cMl)  and 
37  CFR  404.7(aMl)(I).  The  Bureau  of 
Reclamation  (Reclamation)  is 
contemplating  the  granting  of  an 
exclusive  license  in  the  United  States  to 
practice  the  invention  embodied  in  U.S. 
Patent  Number  5,089,141,  titled 
"Chemical  Process  for  Removing 
Selenium  From  Water".  The  exclusive 
license  is  to  be  granted  to  Rust 
Environmental  &  Infrastructure  Inc. 
having  a  place  of  business  in  Salt  Lake 
City,  Utah.  The  patent  righu  in  this 
invention  has  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C 
209  and  37  CFR  404.7.  While  the 


primary  purpose  of  this  notice  is  to 
announce  Reclamation's  intent  to  grant 
an  exclusive  license  to  practice  the 
patent  listed  above,  it  also  serves  to 
publish  the  availability  of  this  patent  iat 
licensing  in  accordance  with  law.  The 
prospective  license  may  be  granted 
unless  Reclamation  receives  written 
evidence  and  argument  which  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C  209  and  37  CFR  404.7. 

DATES:  Written  evidence  and  arguments 
against  granting  the  prospeirtive  license 
must  be  received  by  Match  18. 1998. 


I:  Inquiriaa.  comments,  and 
other  materials  relating  to  the 
contemplated  license  may  be  submitted 
to  Donald  E.  Ralston.  Bureau  of 
Reclamation.  Reseerch  and  Technology 
Transfer.  MS-7621. 1849  C  Street.  N.W.. 
Washington.  D.C  20240. 

A  copy  of  the  above-identified  patent 
may  be  purchased  from  the  NTIS  Sales 
Desk  by  telephoning  1-800-553-NTIS 
or  by  writing  NTIS  at  5285  Pott  Royal 
Road.  Springfield.  VA  22161. 


POR  FURTNBI  ■PORIiATION  CONTACT: 
Donald  E.  Ralston  by  telephone  at  (202) 
208-5671. 

SUPPLEMBfTARV  avORMATION:  The 
invention  relates  to  removal  techniques 
of  selenium  from  water.  The  patent 
addresses  a  rhemiral  process  for 
selectively  removing  otganoselenium 
compounds  and  selenate  from  water 
supplies.  The  process  utilizes  a 
combination  of  transition  metal  selected 
from  the  group  consisting  of  nickel  and 
copper  and  an  electropositive  metal 
selected  from  the  group  consisting  of 
magnesivun  and  aluminum  to  effectively 
remove  selenium  whether  present  in 
water  as  oi^^anic  or  inorganic 
compounds  or  in  ionic  or  non-ioidc 
form. 

Properly  filed  competing  applications 
received  by  Reclamation  in  response  to 
this  notice  will  be  considered  as 
objections  to  the  grant  of  the 
contemplated  license. 

Dated:  December  1. 1007. 
Stanley  L.  Poace, 

Director,  Reaearch  and  Technology  Tranafer. 
[FR  Doc  07-33070  Filed  12-17-07;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Offlca  of  Surface  Mining  Reclamation 
and  Enforcement 

Requeat  for  Determination  of  Valid 
Exiating  Rlghta  WWiln  the  Wayne 
National  Fbraat;  Conrectlon 

AGENCY:  Office  of  Surfece  Mining 
Reclamation  and  Enforcement.  Interior. 

ACTION:  Notice  of  decision;  coirection. 


1:  This  notice  announces  a 
correction  to  a  November  26, 1997 
Federal  Register  notice  (62  FR  63187) 
which  aimounced  the  decision  of  the 
Office  of  Surfece  Mining  Reclamation 
and  Enforcement  (OSM)  on  a  request  by 
Edward  and  Madeiline  Blaire  and 
Buckingham  Coal  Company,  Inc. 
(Buckingham)  for  a  determination  of 
valid  existing  rights  (VER)  under  section 
S22(e)  of  the  Suifece  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA). 
The  required  correction  pertains  to  part 
Vn.  of  the  notice,  entitled  "Appeals." 

FOR  FURTHER  MFORMATION  CONTACT: 
Peter  Michael,  OfBce  of  Surfece  Mining 
Reclamation  and  Enforcement, 
Appalachian  Regional  Coordinating 
Center,  Room  218,  Three  Parkway 
Center,  nttsburgh,  PA  15220. 
Telephone:  (412)  937-2867.  E-mail 
address:  pmichaelOosmre.gov. 

SUPPt^MBTTARY  WIFORMATKM:  In  the 
Federal  Register  notice  published  on 
November  26, 1997  (62  FR  63187),  Part 
vn  in  the  decision  stated: 

Any  person  who  is  or  may  be  adversely 
affected  by  this  decision  may  appeal  to  the 
Interior  Board  of  Land  Appeals  under  43  CFR 
4.1390  et  seq.  11988).  Notice  of  intent  to 
appeal  must  be  filed  witiiin  30  days  &om  the 
date  of  publication  of  this  notice  of  decision 
in  a  local  newspaper  with  cimilation  in 
Perry  County,  Ohio. 

However,  43  CFR  4.1391  states,  in 
relevant  part 

The  request  for  review  shall  be  filed  within 
30  days  of  the  date  of  publication  of  notice 
in  the  Federal  Register  tliat  a  determination 
has  been  made  for  any  person  who  has  not 
received  a  copy  by  certified  mail  or  overnight 
delivery  service. 

Accordingly,  any  person  who  is  or 
may  be  adversely  affected  by  the  VER 
decision  in  this  matter  may  appeal  to 
the  Intmior  Board  of  Land  Appeals 
under  43  CFR  4.1390  et  seq.  [1988]. 
Notice  of  intent  to  appeal  must  be  filed 
within  30  days  of  the  date  of  publication 
of  the  notice  of  decision  in  the  Federal 
KegiBter,  which  was  on  November  26, 
1997,  by  any  person  who  has  not 
received  a  copy  by  certified  mail  or 
overnight  delivery  service. 


Dated:  December  12, 1997. 
AUmi  D.  KMn. 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

[FR  Doc.  97-33015  FUed  12-17-07;  8:45  am) 

■aiaiQ  CODE  4»io-as-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
AdmlniatFBllon 

[TA-W-S3,715I 

Brandon  Appaial  Group,  Incorporated. 
Columbua,  Wisconsin;  Notica  of 
Nagallve  Datarmlnstion  on 
Raconaideration 

On  October  31. 1997.  the  Department 
issued  an  Affirmative  Determination 
R^arding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
petitioner  presented  new  evidence  that 
the  collection  of  information  regarding 
company  sales  and  imports  was 
incomplete  for  the  time  period  relevant 
to  the  investigation.  The  notice  was 
published  in  the  Federal  Register  on 
November  26, 1997  (62  FR  §3193). 

The  Department  initially  denied  TAA 
to  workers  of  Brandon  Apparel  Group, 
Coliunbus,  Wisconsin  b^:ause  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  workers  at  the  subject 
firm  were  engaged  in  employment 
related  to  the  production  of  children's 
sports  apparel.  The  layoffe  at  the 
Columbus  plant  were  attributed  to  the 
corporate  decision  to  close  the  subject 
plant  and  transfer  all  production  to  an 
affiliated  domestic  fecility.  Corporate- 
wide  sales,  production  and  imports 
increased  from  1995  to  1996.  Company 
imports,  however,  decreased  as  a 
percentage  of  company  sales  diuing  this 
time. 

On  reconsideration,  the  Department 
requested  that  Brandon  Apparel  provide 
data  for  the  January  through  July  time 
periods  of  1996  and  1997.  Information 
provided  by  the  company  shows  that 
corporate-wide  sales  and  production 
increased  from  January  through  July 
1997.  compared  to  the  January  through 
July  1996  time  period.  During  the  same 
time  period  company  imports  declined. 

Condnsioa 

After  reconsideration.  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
worker  adjustment  assistance  for 
workers  and  former  workers  of  Brandon 
Apparel  (koup.  Columbus.  Wisconsin. 


Signed  tf  Washington.  D.C.  diis  0th  day  of 
Decamt>erl9g7. 
Grant  D.  Beak, 

Acting  Director.  Office  of  Trade  Adfuttment 
Assistance. 

(FR  Doc  97-33023  Filed  12-17-07;  8:45  am] 

MLUNQ  CODE  4S10-a»4l 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminiatialion 

Invastlgabons  Rogsnflng  Camfiea«ons 
of  EllgMNty  To  Apply  For  Vtforiwr 
AdJiiMmant  Aaalstanos 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  purauont  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workeia  are  eligible  to  apply  for 
adjiistment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  b^an  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  s  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  December 
29. 1997. 

Interested  pmrsons  are  invited  to 
submit  written  comments  regarding  the 
subject  mattw  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
29. 1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W..  Washington.  D.C.  20210. 

Signed  at  Washington,  D.C.  this  Ist  day  of 
December,  1997. 

Grant  D.  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 
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PETmoNS  Instituted  On  12A)i/97 


TA-W 

Subjadflnn 
(petitioners) 

Location 

DalBol 
peHHon 

Product(s) 

34.032  .... 

34.033  .... 

34.034  .... 

34.035  .... 

Everbnte  (IBEW) „ 

Northern  Technoiogie*  (Wrks) 

AST  Reeeeich  (Wrta) „ 

QarfMd  Sports«raar  (UNITE) _ 

Milwaukee.  Wl  

Pocahontas,  AR 

Fort  Worth.  TX 

Gartield.  NJ 

Rtiflalo.  NY  

finniiilMn  K'       ,, 

11/17/97 
11/12/97 
11/18/97 
08/11/97 
11/17/97 
11/17/97 
11/19/97 
11/06/97 
11/12/97 

11/04/97 
1Q/28A7 
11/14/97 
11/17/97 
11/17/97 
11/2(V97 

11/20/97 
11/18«7 
11/18/97 
11/18«7 
11/21/97 
11/18/97 
1 1/07/97 
11/20/97 
11/1Q«7 
11/18/97 
11/19/97 
11/10«7 

ii/ia«7 

11/17/97 

Neon  Signs. 
Electrical  Connectors. 
Computers. 
Ladies' Coats 

34.036  .... 

34.037  .... 

Con  Agra  (AFGM) _ 

Barry  CaHebaut  USA.  Inc  (Wria) 

AJttrista  Zinc  Products  (Comp) 

FkMr  and  Fkxjr  by-Produds. 
Cocoa/Chocolate 

34.038  .... 

Warren.  PA* 1 ^ 

Aurora.  CO ..        .. 

RPeto  TX 

Casts.  Rolls  and  SHI  Zinc  Strip. 
Fabncated  Structural  Steel. 

34.039  .... 

34.040  .... 

34.041  .... 

F.R.  Gross.  Inc.  (Wrlo) _ 

Butler  Design  Service  (Witcs)  

Jam  Enterprises  (Comp) _ 

C8D0O8> 

Clolh  Cutting  Service. 

Machined  Shafts.  Cylinders.  Rollers. 

Fleece  Shirts. 

Dress,  and  Sport  Shoes. 

Gas  and  Bake  Line  Tubing. 

Men's.  Ladies'.  Chlklren's  lops  and 

bottom. 
Publish  Legal  Rooks 
Air  ComprMSors. 
Cherry  Panels. 
Shoe  Soles 

34.042  .... 

34.043  .... 

34.044  .... 

34.045  .... 

Rotorex  Company.  Inc  (lUE)  

Hogg's  Factory  (Wrlcs) •  .. 

Brown  Shoe  Group  (Wrtcs)  .„ 

ITT  AutomoUwe  0 

MMen.  MO  

FredericMown.  MO  _~>_...«».....__.. 

Archbold.OH 

Manchester.  NH 

Painted  Poet.  NY 

Ridgway.  PA  _,. 

Gainesville.  TX  .„ 

North  Wales,  PA .„.....„.m.......^„.„... 

Fr«*lln  Paik.  IL  

Auburn,  NY  

Gilchrist.  OR                

Burt.  NY       , 

B  Paso.  TX 

C«npbell9fturg.  KY 

AKMny.GA 

Ahne.  QA  

34.046  .... 

34.047  .... 

34.048  .... 

John  Wley  and  Sons.  Inc  (Wita)  ...... 

Draeser  Rand  Co  (lUE)  

34.040  .... 

Buehler  Lumber  Co  (Wkrs) 

34,060  .... 

BazNex  USA  (Comp)  

34.051  .... 

FianlM  Contract  Group  (Wrks) 

Home  Electrorac  AppNcencea. 

34.062  .... 

34.063  .... 

Ililauihlla  Microwave  Oven  (Wrtts)  ... 
Frontier  Corp  (Wrtcs) 

34.054  .... 
34.066  .... 
34.056  .... 

Identity  Headweer  USA  (Wrtca)  

TRW— Auto  Electronica  (ICWU) 

Crown  Pacific  (Comp) 

Sport  Caps. 

Switehes  tor  Automobiles. 

Lumber 

34.067  .... 

Oldham  Co  (The)  (Comp) 

Saw  Blades 

34.068  .... 
34.060  .... 
34.000  .... 

Aquailua  Manufacturing  (Owner) 

Alcoa  Fupojra  Lid  (UAW) 

General  Motors  (Wrtcs)  

Living  Room  and  Den  Furniture. 
Automotive  Wiring  Harness. 
AltefnAlnra  And  Part^ 

34M1  .... 

Oxford  o«  Aima  (Comp)  

11/1  a«7 

Ladies'  Dresses  and  Pants. 

(FR  Doc.  97^3025  Filed  1 2-17-97:  8:45  am) 

■Kxan  0001 4si« 


DEPARTMENT  OF  LABOR 

BiiipiuyiiMiii  ana  ifMiimQ 
Administration 

[TA-W-33^7«] 

aE.  MwJIcal  Systems  Milwaukss, 
Wisconsin;  Notlcs  of  NsgatWe 
Oslermination  Regarding  Appilcalion 
for  Rsconsidsratlon 

By  application  dated  November  3. 
1997.  the  X-Ray  Lodge  No.  1916  of  the 
International  Association  of  Machinists 
requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
worker  eligibility  to  apply  for  trade 
adjustment  assistance.  The  denial 
notice,  applicable  to  workers  of  C.E. 
Medical  Systems  producing  medical 
diagnostic  imaging  equipment  in 
Milwaukee,  Wisconsin,  was  signed  on 
October  9.  1997  and  published  in  the 
Federal  Register  on  November  5, 1097 
(62  FR  59882). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  curcumstances: 


(1)  If  it  appears  on  the  besis  of  £K:ts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  If  in  the  opinion  of  the  (Dertifying 
Officer,  a  misinterpretation  of  fiacts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petitioners  assert  that  products 
producied  by  workers  of  the  subject  firm 
are  now  being  produced  In  foreign 
<:ountries  by  their  suppliers  and  add 
that  a  large  pwcentage  of  the  subject 
firm  sales  cotaa  from  the-oSihore 
market. 

The  TAA  petition  investigation  for 
workers  of  the  subject  firm  showed  tliat 
the  criterion  (2)  of  the  Group  Eligibility 
requirements  of  Section  222  of  the 
Trade  Act  of  1974,  as  amended,  was  not 
met.  Sales  and  pnxluction  at  the  subject 
firm  increesed  in  1996  compared  to 
1995  and  in  January-April  of  1997 
compared  to  tiie  seme  time  period  in 

lOwO. 

The  petitioner's  assertion  regarding 
company  sales  of  imported  diagnostic 
imaging  ec)uipment  was  addreued  in 
the  negative  determination  applicable  to 


workers  of  G.E.  Medic:al  Systems  in 
Milwaukee. 

As  s)}ecified  in  the  group  eligibility 
requirements  of  criterion  (3)  of  Section 
222  of  the  Trade  Act  of  1974,  as 
amended,  the  Department  must 
establish  that  incu^ased  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  at  the  workms'  firm, 
contributed  to  worker  separations. 

CoacJiisioB 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
Eacrts  which  would  jxistify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Acxordingly.  the 
application  is  denied. 

Signed  at  Washington.  D.C  this  lltfa  day 
of  Dacxmber  1997. 

Grant  0.  Beak. 

Acting  DinctoT,  Offica  of  Ttada  AdfuMtmeiU 

AsMiatance. 

[FR  Doc  97-33019  Filed  12-17-97: 8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-4IV-33,939] 

e 

KO  Industries.  Division  of  l^ees 
Manufacturing,  Blountsville,  Alabama; 
Notice  of  Termination  of  Certification 

This  notice  terminates  the 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  issued  by  the  Department  on 
November  18, 1997,  applicable  to  all 
workers  of  KD  Industries,  Division  of 
Lees  Manufacturing,  located  in 
Bloimtsville,  Alabama.  The  notic»  will 
scx>n  be  published  in  the  Federal 


At  the  request  of  the  State  agency,  the 
Department  reviewed  the  worker 
cortific:ation.  The  worlLers  produco 
children's  sleepwear  and  sportswear. 
Findings  on  review  show  that  on  Jiuie 
17, 1997,  the  Department  issued  a 
certification  of  eligibility  applicable  to 
all  workers  of  KD  Industries. 
Incorporated,  Division  of  Lees 
Manufacturing  Company,  Incorporated. 
Blountsville.  Alabama,  TA-W-33.492. 
Workers  separated  from  emplo)rment 
with  the  subject  firm  on  or  after  May  2, 
1996  through  June  17, 1999,  are  eligible 
to  apply  for  woiker  adjustment 
assistance. 

Based  on  this  new  information,  the 
Department  is  terminating  the 
certification  for  petition  nun^)er  TA-W- 
33,939.  Further  coverage  for  workers 
under  this  certification  would  serve  no 
purpose,  and  the  certification  has  been 
terminatecL 

Signed  in  Washington.  DC  this  4th  day  of 
December  1997. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Asaistance. 

(FR  Doc.  97-33026  Filed  12-17-97;  8:45  am] 

BHJJNQ  cooe  4S10-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-SS.eiS;  TA-W-33,513Y;  TA-W- 
33313Z;  TA-W-33.S13AA]    . 

Levi  Strauss  and  Company,  Goodyear 
Cutting  Facility  and  B  Paso  Field 
Haadquartsrs  1440  Goodyear  El  Paao, 
Tsxaa,  Fayetteville,  Artcanaas; 
Harrtaon,  Artcanaas;  Dallas  CF 
Rogional  Office  Dallas.  Texas; 
Amsndsd  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Asslstanoa 

In  accordance  with  Secrtion  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  Labor  issued  a  Certification 
of  Eligibility  to  Apply  for  Worlcer 
Adjustment  Assistance  on  August  7, 
1997,  applicable  to  workers  of  Levi 
Strauss  and  Company,  located  in  El 
Paso,  Teocas.  The  notice  was  published 
in  the  Federal  Register  on  September 
17, 1997  (62  FR  48888).  The 
certification  was  subsequentiy  amended 
to  include  the  subjec:t  firm  workers  at  El 
Paso  Field  Headquarters  in  El  Paso, 
Texas.  The  amendment  was  issued  on 
September  14. 1997.  and  published  in 
the  Federal  Regjstwr  on  September  30, 
1997  (62  FR  51155). 

At  the  request  of  the  State  agency  and 
the  company,  the  Department  reviewed 
the  certification  for  workers  of  the 
subject  firm.  New  information  received 
by  the  company  shows  that  worker 
separations  will  cxxur  at  the  Levi 
Strauss  and  Company  prtxlucrtion 
Caculitates  located  in  Fayetteville  and 
Harrison,  Arlunsas.  The  company  also 
repcHts  layoffs  at  the  Dallas  C7  Regional 
Office  in  Dallas,  Texas.  The  woii^ers  at 
these  three  locations  are  engaged  in 
employment  related  to  the  production  of 
men's,  women's  and  youth's  denim 
jeans  and  jackets.  Based  on  this  new 
information,  the  Department  is 
amending  the  cartification  to  cover  the 
subject  firm'  workers  in  Fayetteville  and 
Harrison,  Arkansas,  and  Dallas.  Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Levi  Strauss  and  Company  who  were 
adversely  afiecited  by  increased  imports 
of  men's,  women's  and  youth's  denim 
jeans  and  jackets. 

The  amended  notice  applicable  to 
TA-W-33,513  is  hereby  issued  as 
follows: 

All  workers  of  Levi  Strauss  and  Company. 
Goodyear  Cutting  Facility  and  El  Paso  Field 
Headquarters.  El  Paso.  Texas  (TA-W- 
33.513),  Fayetteville.  Arkansas  (TA-W- 
33.513Y),  Harrison,  Arkansas  (TA-W- 
33,513Z).  and  Dallas,  Texas  (TA-W- 
33,513AA)  wlio  wero  engaged  in  employment 


related  to  the  production  of  men's,  women's 
and  youth's  denim  jeans  and  jackets  who 
became  totally  or  (tartiaily  separated  from 
employment  on  or  after  May  13, 1996  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 
Signed  at  Washington  D.C  this  9th  day  of 
December  1997. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adftutment 
Assistance. 

(FR  Doa  97-33020  Filed  12-17-97;  8:45  am) 

SajJNQ  CODE  461»-3»-M 


DEPARTMENT  OF  LABOR 

cmpioymsni  ana  Training 
Admirtistration 

INAFTA-017S3I 

C  &  B  Farms  aewiston,  Florida;  Nollos 
of  Tsrmination  of  investigation 

Pursuant  to  Tide  V  of  tiie  Nordi 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA).  and  in  accordance  v^th  Secrtion 
250(a),  Subchapter  D.  Chapter  2.  TiUe  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  USC  2273),  an  investigation  was 
initiated  on  May  27. 1997  in  response  to 
a  petition  filed  on  behalf  of  workers  at 
C  &  B  Farms,  located  in  Clewiston. 
Florida.  The  workers  harvest 
watermelon. 

In  a  letter  dated  December  8. 1997,  die 
petitioner  requested  that  the  petition  for 
NAFTA-TAA  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  D.C,  this  11th  day 
of  December  1997. 
Grant  D.  Beale. 

Acting  IXrector,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc  97-33018  Filed  12-17-97;  8:45  am) 

aajjNQ  oooE  4ei«-i»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Trainiftg 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  For  NAFTA 
Tranaltionai  Adjustment  Assistance 

Petitions  for  transiticmal  adjtistment 
assistance  imder  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementaticm 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  tmder  Secrtion  250(bKl) 
of  Subchapter  D,  Chapter  2,  Title  n,  of 
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the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Acting  IDirector  of  the 
Office  Trade  Adjustment  Assistance 
(OTAA).  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 


of  after  December  8, 1093  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the  Acting 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  D.C.  provided  such  request 
is  filed  in  writing  with  the  Acting 
Director  of  OTAA  not  later  than 
December  29, 1997. 

Appendix 


Also,  interested  persons  are  invited  to 
submit  written  conunents  regarding  the 
subject  matter  of  the  petitions  to  the 
Acting  Director  of  OTAA  at  the  address 
shown  below  not  later  than  December 
29, 1997. 

Petitioiu  filed  with  thtf  Governors  are 
available  for  inspection  at  the  Office  of  . 
the  Acting  Director,  OTAA,  ETA,  DOL, 
Room  C-4318,  200  Constitution 
Avenue,  N.W.  Washington,  D.C  20210. 

Signed  St  Washington,  D.C  this  9th  day  of 
November,  1997. 
Grant  D.  Beale, 

Acting  Dmdor,  Office  of  Trade  Adiuatment 
AssiMtance. 
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Anicies  proouoea 


Conaway  WInlar  (Whft) 

Joiteos  (Wtos) 

Chrysler  (Co.) 

SMS  Taxlila  M«s  (Wtos) 

Ffolc  Footwsar  (Wkrs)  „............._....«.. 

newiogfc>n  Appairel  (Co.) 

Perfect  Circle-— Sealed  Powter  DMsion 

(UAW). 
Ergodyne  Cotpofslion  (Wkrs)  ..»..~....~ 


Birch  Tree,  MO 

iTVKann,  il 

Baividere,  II 

Cwlhage,  MO  .. 


PA„ 
Jonesboro,  AR 
Graham.  TX  „„ 
Rochester,  IN  „ 


General  Electhc  (lUE) 


i,WI  ..... 
FL  Wayne,  IN 


I  Wirikar  (Co.) 

Consumer 
(IBEW). 
Thomas  and  Beits  (Wtos) 
Piumash  snd  PrsssIng  Services  (Co.) 


Nonn  wHKesooro,  nu 
SL  Bloominglon,  IN  .... 

El  Paso,  TX. 


Osna  Design  UmMed  (Co.) 

Dana  Oaaign  Umlled  (Co.) 

Oww  Design  Umilsd  (Ca) 

Dans  Dssign  UmHsd  (Co.) „.^^ 

Malone  Msnuiaciuring  (Wtos)       -i 

Union  CNy  Body  (UAW)  

Heinz  Bataiy  Produds  (BCTW)  

Dom  TaxMss  (Wtos)  

Colsgials  Sportswaar  (Wtos)  

Fisher  Roeemount  Psiraiaum  (Co.) 
Forsyth  Sales  (Co.)  


Whisper  Soft  Mits  (Wtos)  ...... 

Iiwin  Manutecturing  (Co.) „ 

Seymour  Housswaras  (Wtos) 

EHn  Vtfay  Apparel  (Wtos)  

AppKsd  Moldsd  Products  (URC) 

HNsboro  Glass  (GMP)  

Kknbarly  Ciartc  (UPtU) 

Solomon  Company  (The)  (Ca) .. 

Sew  More  (Wtos)  

Echo  Bay  Management  (Wtos)  .. 


Nuliols  InlsmalionsI  (Wtos)  

General  EtocMc  Cornpany  (Wtos) 

Darui  Corporalion  (Wtos) 

Lummt  Casino  (Wtos) „_ 

Trutom  (US)  UmMed  (Wtos)  .. 
Anvil  Kni^Mear  (Wtos) 


Franklin,  TN  

needing.  PA 

AlMny.  NY  

Qbaon,  NC  _ 


08/25/97 
08O5A7 
08/25/97 

oeae/97 

08/28/97 
08/22/97 
08/27/97 
08/11/07 

08/27/97 

08/25/97 

08/26/97 
08ni/97 

08/26/97 
0M)e«7 

Qonam 

09^02/97 
00^02/97 
08^02/97 

oonam 

09^03/97 

oonam 

09^03/97 
0gM)3/97 
09^04/07 
09/06/97 

08M)4/97 

Qonsm 

0gM)6/97 

08^5/97 

06M)6/97 
07/00/97 
08/11/97 
0gM)6/97 
08/17/97 

08/17/97 
00M8/97 
06/19^7 
06/1  (VB7 
08/1 5/B7 
08/12/97 


NAFTA-1.893 
NAFTA-1,894 
NAFTA-1,895 
NAFTA-1386 

NAFTA-1J97 
NAFTA-1J86 
NAFTA-1,8e9 
NAFTA-1,000 

NAFT/V-1,901 

NAFTA-1,902 

NAFT/^1,903 
NAFTA-1,904 

NAFTA-1,906 
NAFT/^-1.906 

NAFTA-1,907 
NAFTA-1,g07 
NAFTA-1,g07 
NAFTA-1.907 
NAFTA-1,906 
NAFTA-1,909 
NAFTA-1,910 
NAFTA-1,911 
NAFTA-1,912 
NAFr/^1,913 
NAFTA-1,914 

NAFTA-1,915 
NAFTA-1,916 
NAFT/^1,917 

NAFTA-1.918 
NAFTA-1,919 
NAFTA-1,920 
NAFTA-1,921 
NAFTA-1,922 
NAFTA-1.923 
NAFTA-1,924 

NAFTA-1,92S 
NAFTA-1.926 
NAFTA-1.927 
NAFTA-1.928 
NAFTA-1.929 
NAFTA-1.9aO 


uneorem  snoes. 

rsngs. 

Automobiles. 

Display     monitors,     printed 


Men's  nscfcwear. 

Cylndar  Iners  (piston  sisavas). 

Qtowss,    tarmis    etxusi    snd 


Eledric  motors  snd  trartstormsrs 

lenes. 
T-shirts,  wweBliuiti, 


bal- 


isrmnai  wocks  am  piasDc  mons. 
PrsvMsh,  stonewesh  &  press  derSm 
jeans. 


penis. 

OOOQBte 


Dai  li|.'>ai'l)i 
T-shirts  and 
Dalvary  vans. 
Frozen  urtekad 
Woven  tshrip 
Sports  jsrseys. 
Magnetic  Row 
Supplied  WK) 

cwnss. 
Sheets 


repaired  aawing  ma- 


Lsundary  sorters,  ironing  board  cov- 


Ainbsr  glass  bottles. 

Tissue  psper,  bath 

Man's  dress  slado. 

T-shirts,  sweatshirts. 

Administrative  duties  supporting  mirv 

mg. 
Ink  rtibon  &  inl(  jet  cartridges. 
Material  handUng  produdton. 
Tnick  side  raits,  lord  pick-up  framea. 
Gambling  services. 
Specialized  tosllinj  servicoi- 
T-shirts  and  tantoops. 
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APPENDIX— Continued 


Stibject  firm 


Stantoy  Works  (The)  (USWA) 

Trans  WorW  Airlines  (lAMAW) 

CAE  Scrsenplates  (Co.) 

Great  /Kmerican  Products  (Wtos) 

Jansport  (Wtos) 

Ace  Metal  Fabricators  (IBT) 

Aoe  Spraytlnishing  (IBT)  . 

Sweetheart  Cup  (IBEW) 

Sweetheart  Cup  (IBEW) 

CaWomia  Curvea  (Wtos)  ................ 

Cabot  Ol  artd  Gas  (Co.)  „..., 

Elf  Alocham  North  America  (ICWU)  . 

.  w.  wooiwonn  (WKrs) , 

Gsnaral  Motors  (UAW)  __..„.>.......^ 

Graham  Chemtoal  (Wtos) 

Ftoelwood  Metals  industries  (USWA) 

Simpson  Industries  (lAM) 


Bradsn  MwMfacturing  (Wtos) 
Simpson  Industries  (Co.) .. 
Taxes  Instruments  (VArs) 

Fiskars  (Wtos) _......_».._.. 

Wolverina  World  Wide  (Wkrs)  _.._...... 

JLG  Induslrtss  (Wtos)  »»»......._..«.... 

Qsnsrai  Bindtog  (Co.)  ._...*„..«..„......., 

Taytor  Togs  (Co.)  

Taylor  Togs  (Co.) 

Beat  MwHifaduring  (Co.) 

Siroh  Brewery  Company  (The)  (lAM) 

Lees  Manufacturing  (Co.) >,.... 

Oregon  Woodworking  (Co.)  ^......^..^. 

Boums  (Wkr^  _.._„.. 

Loraie  Originels  (Wtos) «.... 

DO  ki  vestment  Corporatkxi  (Co.)  

Besler  Bectric  (Wtos)  ...•..•....•..•.m....«. 
Apparel  Brarvis  (Co.)  ....................... 


artd  Sons 


Paytsss  Cashways  (Wtos) 

Robinson  (Wtos) 

Hamburg  Shirt— Bemstoin 

(Co.). 
Univarsily  Techntoal  Servicas  (Wtos) 

Frolic  Footwear  (Wtos) .....«, 

Timberline  Lumber  (VMos) 

Tnj  Slitoh  Footwear  (UFCW)  


Reef  Gear  (Wtos) 

Fedco  Automotive  Components  (Wtos) 

Oneita  Industries  (Co.) 

Dana  Corporatton  (USWA) 

Lehigh  Fumiturs  (Co.) 

Intemattonal  Palter  (UPIU) 

RockweH  Automatkxi  (lUE)  

Bonita  Packing  (Wtos) 

Kysor  Mtohigan  Fleet— Scott  (UAW)  .... 

Woodgrain  Milworic  (Wkrs)  

Carolyn  of  Virginta  (Co.) 

Ellen  B.  Sport  (Co.) 

Steriing  Stainless  Tube  (Wtos)  

Veratoc  (UPW1)  

Cornelius  Fanns  (Co.) 

Boss  (Wtos) 

Maine  Yankee  Atomic  Power  (UWUA) 

Henchel  (Wtos) _ 

AO.  Smith  (Wkr^  


Yortt.  PA 

Kansas  City,  MO 
Glens  FaHs,  NY  . 

Broadview,  IL 

Burtinglton.  WA  . 

Bronx,  NY 

Bronx,  NY  ...„ 

Springfield,  MO  . 

Riverskle,  CA 

Temecula,  CA  ... 

Carlton,  PA .... 

Tacoma,  WA  .~.. 

Berwyn,  IL 

Danville,  IL 

Jamak»,  NY 

Tecumseh,  Ml  .„, 

Jackson,  Ml 

Ft  Smith,  AR  ..... 

Gladwin,  Ml  

Central  Lake,  Ml 

Dawson,  GA 

Fergus  Falls,  MN  ... 

KiricsviNe.  MO 

McCorw>ellsburg,  PA 

Spades.  NV „., 

MicaviNe,  NC „ 

Green  Mour«irin.  NC 
SaNsbury,  NC  _.....J.. 

SL  PaU.  MN  ..... 

Cannon  FaRs,  MN  ... 

Bend,  OR . 

Riverside,  CA  ........i. 

Raddbig,  CA ......_..... 

ScH)  Diego,  CA  ........ 

Coming,  AR .......... 

Wrightsvilte,  GA  . 

Wichita  Fans.  TX  ..... 

Parsons,  TN 

HamtMrg,  AR  

San  Diego,  CA 

Walnut  Ridge,  AR  .... 

Kalispea,  MT  

Matone.  NY 

Marine  City,  Ml 

Buffak),  NY 

Fayette,  Al 

Reading,  PA 

Mariarma,  FL 

Erie.  PA 

Ashtabula,  OH 

Bonita  Springs,  FL  ... 

ScottstKirg,  IN  .. 

Lakeview,  OR 

Bristol.  VA 

Whitehall,  IL 

Englewood,  CO .'. 

Lewiaburg,  PA _.. 

Ftorida  City,  FL  

Westboro,  MA 

Wiscasset.  ME  

Potosi,  MO  

Upper  Sandusky,  OH 


Date  re- 
ceived at 
Governor's 
olltoe 


00/17/97 
0W22/97 
09/22/B7 
09/22J97 
09/23/97 
00/22/07 
09/22/97 
09^4/97 
09/24/97 
09(25/07 

08/29/97 
08/29/97 
00/3(V97 
0B«l/97 
10/03/97 
091^30/97 

08/24/97 

1(M)4/97 
09/22/97 
10M)2/97 
1Q/D3/97 
iaM)e/97 
10/07/07 
iaMW/97 
10^)3/97 
10/07/97 
10^)7/97 
1(M)7/97 

^o/OBm 

iaM)8/97 

1  am/97 

10/01/97 
09/25/97 
10/D1/97 
1009/97 
10/10/97 

10/08/97 
10/13/97 
10/06/97 

10/10/97 
10/13/97 
10/02/97 
10/14/97 

10/14/97 
10/15/97 
10/16/97 
10/08/97 
10/16/97 
10/17/97 
10/21/97 
10/21/97 
10/21/97 
10/20/97 
10/20/97 
10/17/97 
10C1/97 
1002/97 
10/23/97 
10^22/97 
10/22/97 
10C3/97 
10/28/97 


Petition  Na 


NAFTA-1,931 
NAFTA-1.932 
NAFTA-1.933 
NAFTA-1.934 
NAFTA-1,935 
N/kFTA-1.936 
ri/VFTA-1,936 
N/kFTA-1,937 
NAFTA-1,937 
NAFTA-1,93e 

NAFTA-1,939 
NAFTA-1,940 
NAFTA-1,941 
NAFTA-1,942 
NAFTA-1,943 
NAFTA-1,944 

NAFTA-1,945 

NAFT/^1,946 
NAFT>K-1,947 
NAFrA-1,948 
NAFTA-1,94g 
NAFT/^1.960 
NAFT/^1,961 
NAFTA-1,952 
NAFTA-1,953 
NAFTA-1,954 
NAFTA-1.954 
NAFTA-1,985 
NAFTA-1.9S6 
NAFT/^-1.957 
NAFTA-1,958 
NAFTA-1,959 
NAFTA-1,960 
NAFTA-1,961 
NAFTA-1.962 
NAFTA-1,963 

NAFT/^1,964 
NAFTA-1,966 
NAFTA-1,966 

NAFTA-1.967 
NAFTA-1.968 
NAFTA-1,ge9 
NAFT/^1.970 

NAFr/V-1,971 
NAFTA-1.972 
NAFTA-1,973 
NAFTA-1,974 
NAFTA-1,975 
NAFTA-1,976 
NAFTA-1.977 
NAFTA-1,978 
NAFTA-1,979 
NAFTA-1,980 
NAFTA-1,981 
NAFTA-1,982 
NAFTA-1,963 
NAFTA-1,984 
NAFTA-1.985 
NAFTA-1,986 
NAFTA-1,987 
NAFTA-1,988 
NAFT/^1,989 


Articles  produced 


Hand  saws,  hacks  saws,  hand  tools. 

Repair  and  mainlenance  on  aircraft 

Stainless  steel  screen  plates. 

Pewter  castings. 

Backpacks. 

Alarm  boxes,  door  covers,  brscksts. 

Alarm  boxes,  door  covers,  brackets. 

Paper  cups. 

Paper  cups. 

Wooden  teievisnn  and  speaksr  caM- 


ORandgas. 

Sodwm  chlorate. 

RataN  store. 

Automobile  iron  castings. 

Dental  anesthetics. 

Metal  stamping  tor  automobito  dash- 
boards. 

Automotive  comportenti,  brake 
drums,  eto. 

Qasturtiine. 

Isolators  and  dsmpors. 

Thermal  overtoad  motor  davioaa. 

T-shirts,  twxers.  shorts. 

Surge  protection  products. 

Msn's  &  women's  boots  &  shoes. 

Electrical  «viring  harnesses. 

Rotary  and  flat  files. 

Btoe  jeans. 

Bkie  jeans. 

Tee  shirts  and  swaanhlrti. 

Beer. 

ChRdren's  atoepwssr  and  sportswser. 

Door  |amt)s. 

Preswre  transducers. 

Women's  formalwsar. 

Data  iMse  informatton. 

Class  II  transformer. 

lilen's  and  ladies  uniform  pants  & 
shorts. 

Retail  sales  of  buRdtog  mstorisli. 

Sportswear 

Knit  and  woven  shirts. 

Bectrtoity  generalioa 

Women's  shoes. 

Studs  and  stud  products. 

Soft  moccasin  and  boot  style  slip- 
pers. 

Output  and  input  gear. 

Heater  cores  for  automobRe  industry. 

T-shirts. 

Truck  frame. 

Wooden  bedroom  furniture. 

Pulp  and  high  grade  paper  products. 

AC  electric  motors. 

Tomatoes. 

/Uniliary  fuel  tanks. 

Moukfing. 

Ladies  robes  and  dusters. 

Nightware  and  dresses. 

Automotive  antenna  components. 

Carded  norvwoven  goods.  * 

Green  beans. 

Audn  products  and  components. 

Electric  power. 

Cap. 

Fracttonal  horsepower  electric  mo- 
tors. 


M392 


Federal  Ragistor  /  Vol.  62,  No.  243  /  Thursday.  December  18,  1997  /  Notices 


APPENDIX— Continued 


GubjBCt  RiTn 


LoceMoo 


Date  re- 

ceived at 
Qovemor't 

PeMUon  No. 

Artides  produced 

oMce 

10/27/97 

NAFT/V-1.990 

womerrs  aram  ana  perns. 

10M)1/97 

NAFTA-1.991 

Printing  blister  and  skin  cards. 

1(1/2M7 

NAFTA-1,992 

Jeanpents. 

1(V27/97 

NAFTA-1,9e3 

Pouttry  baas. 

1(V27/97 

NAFr/k-1,994 

Aircraft  power  supples. 

1(M2a/97 

NAFTA-1.9e5 

Accounting     dept     tor     automollve 

racking. 

^ot^3m 

NAFT/V-1,996 

Paper  plates,  cups,  tiowls. 

10/28/97 

NAf=TA-1.997 

SmaN  electrical  apptiarxse. 

1Q/3Q«7 

NAFTA-1.99e 

T-shirts,  sweet  sMrta/panls. 

1007/97 

NAFTA-1.9e9 

AsphaR. 

10^29/97 

NAFTA-2.000 

T-shMs.  sports  shirts 

1031/97 

NAFTA-2,001 

Profection  screens. 

10^1/97 

NAFTA-2.002 

Natural  gas. 

1(y31/97 

NAFTA-2.0Q3 

Dimensional  lumtMr. 

10^1/97 

NAFTA-2.004 

Engine  controls  modulee. 

11/03/97 

NAFTA-2.006 

Tiansporation  of  motor  vehicles. 

1(y23/97 

NAFT/^-2.008 

Logging. 

11/03/97 

NAFT/^-2.007 

MelA 

11/03/97 

NAFTA-2,00e 

ruining  mecnnes. 

11/03A7 

NAFTA-2,009 

UnHormSv  shirts,  pants. 

11/04/97 

NAFTA-2,010 

TlMue  porducts. 

11/07/97 

NAFTA-2,011 

Rberoplics. 

11/08/97 

NAFTA-2.012 

Women's,  man's  and  chidren's  tfy- 
perel. 

11/08i«7 

NAFTA-2.013 

Bicycle  shiHers. 

11/10^97 

NAFTA-2.014 

Automotive  wire  hemees  ssssmbHua. 

11/10M7 

NAFT/k-2.015 

Drawings. 

11/07/97 

NAFTA-2.018 

Soooer  apparel,  shorts  and  Jarsays. 

11/10M7 

NAFT/V-2.017 

11/12^7 

NAFTA-2.018 

Aluminum  conductor,  cable  products. 

11/12/97 

NAFT/V-2,019 

Softwood  dbnensional  lumbar. 

11/1097 

NAFTA-2.a20 

Plywood. 

11/07/97 

NAFTA-2.0ei 

Man's  lavidochsrpents. 

11Aa«7 

NAFTA-2.0e2 

Natural  nAber  glovaa. 

11/10^7 

NAFrA-2.023 

niapriaaNo  nmiii: al  daiiliee 

11/17/B7 

NAFT/^-2.024 

Men's  pvits. 

11/14/97 

NAFTA-2.a26 

Lumber  products. 

11/19/97 

NAFTA-2.a26 

Jeens. 

11/19^7 

NAFT/V-4.027 

Ceramic  capadtora. 

11/19M7 

NAFTA-2.028 

Qas. 

11/10^97 

NAFTA-2,029 

Reeoe  shirts  and  sets. 

11/20/97 

NAFTA-2.030 

Forest  products,  lumber. 

11/20/97 

NAFT/V-2.031 

Ftoar. 

11/21/97 

NAFTA-2.032 

Zlnccana. 

11/2S/97 

NAFTA-2,033 

Balcape. 

11/29M7 

NAFTA-2,034 

Women's  denim  Jeans. 

11/2S/97 

NAFrA-2,036 

T-shirts. 

11/24/97 

NAFTA-2.(06 

Flour  and  lour  by^Moducts. 

11/2SA7 

NAFTA-2.037 

Switches  tor  auto  tieedtamps,  air- 
bags. 

11/26/97 

NAFTA-2.038 

PC  boards,  chassis. 

11/19^97 

NAFTA-2,03g 

Neon  signs. 

11/01/97 

NAFT/^-2.040 

Wire. 

11/01/97 

NAFTA-2.041 

Wire. 

12/01/97 

NAFTA-2.042 

Men's  dress  shirts. 

12A)1/97 

NAFTA-2.043 

12/01/97 

NAFTA-2.044 

QrlNs,  registers,  dMhisers  tor  healing. 

11/2S/97 

NAFTA-2.045 

Specialty  hardware  components. 

12«1/97 

NAFT/V-2.046 

Mining  sulphur. 

12/02/97 

NAFTA-2.047 

Iniection  molding  of  shoe  soies. 

12/02A7 

NAFTA-2.048 

Ladies  drssses,  pants  and  fleece 
iackets. 

12«1/97 

NArrA-2.049 

Steel. 

12«1/97 

NAFTA-2.050 

Wood  moulding. 

12/02/97 

NAFTA-2.061 

Retlniried  crude  oil  products. 

Cason  Manutacturirig  (Co.) 

HanOte  and  Ford  Printers  (Wkrs)  

Trade  Apparel  (Wlos) 

Banner  Packaging  (Wkrs)  

Cooper  Industrial  (IBEW)  

Lsrrworth  AmirKO  (Wkrs)  ..~...............„. 

Fonda  Group  (UPW)  „ 

HamMon  Beach-Proctor  Siax  (Co.) 

Tsnnsssss  River  (Ca) 

r'acmc  iieiming  (wktsi  ..».....m~.~~.~~.. 

jemcKs  (WKTS) .......«_.......... 

Lockheed  Mwtin  (lUPPE)  

NGC  Corporaikm  (OCAW) 

Padcwood  LumtMr  (UBC)  ............._._.. 

Electre  Sound  (Wkis) _ 

AcNve  Transportatton  (IBT) 

Gary  Peterson  Logging  (Co.) 

BrownevWe  Products  (Wkrs)  ...._«.«..... 

Shenandoah  Knitting  MHIs  (Wkrs) 

Dublin  Qanneni  (Co.)  

American  Tiasue  (Wkis) ..» 

AlcsM     Tsler  cwtmunii'  alicms     Cable 

(lUE). 
Amertoan    Standard   Apparet-Berlha's 

Boy  (Wkrs). 

SRAM  Corporalton  (IMirs)  

AkxM  Fupcura  (Co.)  

Carrier  Tecttnotogy  (Wkrs) 

Umbro  North  America  (Co.)  _..„..„.. 

Marlon  Power  Shovel  Company  (The) 

(USWA). 

Aluminum  Conductor  (USW/^ 

Barbae  MM  (WCIW) 

Green  Veneer  (Wkrs) „ 

San  Mtoim  Qafmant  and  Finishsrs 

(Ca)^ 
Mape  Pioneer  (USWA)  .............„.......^ 

Tyoo  Msmatlonal  (Co.)  «...^.»«»»..»„ 

TRI  /^merteae  (Wkrs) 

Louisiana  PacMc  (Co.)  .....«........_«».« 

Jam  Entarpriaea  (Co.)  ....«^.._>..._^.... 

Kernel  Clectioi'iics  (Co.)  .................... 

ITT  AukMiKMive  (lAMAW) 

Hogg's  Factory  (Wkrs) 

Crown  Pacifc  (Co.)  _.^ ..^ 

W^ysrhaeueer  (WOW) 

AMrista  Ztnc  Products  (Co.)  ............... 

UsnMy  Heedwear  U.S.A.  (Wkis) 

Dee's  Menutackjring  (Co.)  .„. 

Maxton  Seertng  Plant  (Co.)  ....^ 

ConAgon  Maple  Leaf  (AFCM) 

TRW  (KnwUC) 

Racal  Data  (Wkrs) 

Everbrite  (IBEW)  .~..»...«^......^m. 

I  Wire  (Co.)  

I  Wire  (Co.) _. 

Swsneboro  Garment  (Wkrs) ..««. 

Fianlia  (Wkrs) ».)>...._..... 

MASCO  (Wkis)  .....„..............„......._... 

Stwidard  KeH— Tap  RMe  (UI4ITE)  . 

Freeport  Mcli4oran  (Wkrs) 

Bazllex  USA  (Co.) 

Oxford  of  Akna  (Co.) 

J  and  L  Spedelty  Steel  (USW/k) 

Thunderbird  MoukUng  Compeny  (Co.) 
Kock  Refining  (OCAW)  „ 


TX. 
Los  Angeles.  CA 

El  Paao.  TX 

Sheljyville.  TN  ... 
Weetherly.  PA  .... 
MeadviDe.  PA  ..... 


Three  Rivers,  Ml 

M^fCUWS*  UA  •••« 
99inf)9f,  TN  .••.•■•, 
Liverpool.  NY  ... 

Houston,  TX 

Packwood,  WA .. 

Panna.  OH  

Loulavito.  KY  ... 

Cascade.  ID 

Brownsville.  IX  . 
EdMxjrg.  VA  ..... 

Dubtn.  VA  

Tomehawk.  Wl  .. 
Roanoke.  VA 

PA .... 

Ek  Grove.  IL 

CwupbeSsburg.  KY 

Syrecuse.  NY 

FairbkjII.  NC 

Marlon,  OH  ..«.»..... 


VwKxxjvar.  WA 

MM  CKy*  On 
San  Antonio,  TX . 


WI«d.OH 
Ocala.FL  .. 
El  Paso,  TX  „.. 
HydsnLake.  K) 
El  Paso.  FL  .„. 

Shelby.  NC 

Arshlntd,  OH  > 

Glchrlst,  OR 
Snoquafema.  WA 
QfiMnsvtfto,  TN  . 

ElPaeo.  TX 
Maxton.  NC 

BufWo.  NY 

Augum.  NY 

Sunrise.  FL 

South  Miwaukaa,  Wl 

Bourtnn,  IN  ............ 

Bremen.  IN __.... 

Swensboro.  NC  ....... 

PA 

TN 

NJ 

N0W  Onoflns,  ^A  »••« 

Gainesville.  TX 

Akna.  GA 

Oelrlot,  Ml  ...... 

Yrska.  CA 

SL  Paul.  MN ... 
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Su^ectfinn 

Location 

Date  re- 
ceived at 
Governor's 
offne 

Petition  No. 

^^ 

GreenfieW  Industries  (Co.) 

South  DeerfleW,  MA 

Keniy,  NC „   .. 

Greenville.  SC 

CanutiHo.  IX  

Buftato,  NY 

SutersviHe,  PA 

12/02/97 

12A)4/97 
12/06/97 
12A)3/97 
12A)4/97 
12A)3/97 

NAFTA-2.052 

NAFTA-2.053 
NAFTA-2,054 
NAFTA-2.055 
NAFTA-2.056 
NAFTA-2.057 

Hacksaw  blades  &  wood  boring  tool 
bits. 

Electrical  cordsels. 

Ingredients  tor  over  counter  medioine. 

Metal  fumiturB  castings. 

Coil  steel  materials. 

Buikling  products,  lumbsr.  doors,  win- 
dows. 

General  Cable  (Co.) 

Procter  and  Gamble  (Co.) 

Kessier  Foundry  and  Machine  (Co.)  .... 

Jolmstown  Wire  (USWA) 

SutersviHe  Lumber  (Ca)  

(FR  Doc  97-33024  Filed  12/17/97;  8:45  am] 
I  coos  4S1S-3S-M 


DEPARTMENT  OF  LABOR 
Employment  end  Tfeininy 


INAFTA-OiaSI:  NAFTA-01881DI 

FruH  Of  ttie  Loom;  Martin  Milta,  Inc.  01 
B/A/ SL  MardnvMe  MHIs  Including 
riinner  cmproyeeB  oi  jeeneran 
6L  Mfdnvlile.  Lotdelane;  Jeaneitle 
MWs;  DIvMon  of  MMthi  MHIe.  Inc^ 


Idmn  UIIUBUOn  WW^fmUK^  WSKQMKInf  JO 

Apply  for  NAFTA  TtanaWonal 


In  accordance  with  Section  250(a), 
Subch^>ter  D,  Chapter  2.  Htle  II.  of  the 
Trade  Act  of  1974.  as  amended  (19  USC 
2273).  the  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance  on  August  29. 1997. 
applicable  to  workers  of  Fruit  of  the 
Loom,  Martin  Mills,  Inc.  located  in  St 
Martinville,  Louisiana.  The  certificadon 
was  amended  on  September  14, 1997,  to 
specify  that  Martin  Mills,  Inc..  is  doing 
business  in  St  Martinville.  Louisiana  as 
St  Martinville  Mills,  and  to  include 
those  woricers  of  the  subject  firm  whose 
wages  were  reported  under  the  separate 
Unemplo]rment  Insurance  tax  account 
for  Jeanerette  Mills.  The  notice  of 
amended  c^tification  was  published  in 
the  Federal  KeyMer  on  September  30, 
1997  (62  FR  51160). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  ofthe  sul^ect  firm.  The 
company  reports  that  worker 
separations  will  occur  at  the  Jeanerette 
Mills,  Division  of  Martin  Mills  in 
Jeanerette,  Louisiana.  The  workers  are 
engaged  in  employment  related  to  the 
production  of  T-shirts,  briefs,  and  A- 
shirts. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 


Fruit  of  the  Loom  adversely  afCected  by 
increased  imports  of  imderwear. 

The  amenoed  notice  applicable  to 
NAFTA-01881  is  hereby  issued  as 
follows: 

All  vforicart  of  Fruit  ofthe  Loom,  Martin 
Mills.  Inc.,  doing  business  as  St  Maitinville 
Mills,  including  former  employees  of 
Jaansiette  Mills.  St  Martinville.  Louisiana 
(NAFTA-01881)  and  Jaaneratte  MUls. 
DivisioD  of  Martin  K^ls.  Inc.  JeanerBtte, 
Louisiana  (NAFTA-01881D).  «dio  became 
totally  or  partially  separated  from 
emplo]rment  on  or  after  August  14, 1996.  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  250  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  D.C.  this  9th  day  of 
December  1997. 

Grant  D.  Beale, 

Acting  Dinctor.  Office  of  Trade  Adfattment 
Aaaistance. 

(FR  Doc.  97-33021  Filed  12-17-97;  8:45  am] 

BMJJNQ  COOE  461fr-IS-H 


DEPARTMENT  OF  LABOR 

Employment  end  Training 
AdminMrellon 

(NAFTA-OiaOT;  NAFTA-OISOTV;  NAFTA- 
01807Z:  NAFTA-01807AA] 

Levi  Strauee  and  Company;  Ooodyear 
Cutting  Facility  and  B  Paao  FWd 
Heedquartera,  El  Paao,  Texaa; 
Fayetleville,  Arfcanaaa;  Harriaon, 
Arlianaar,  Dailaa  CF  Regional  Oflloa, 
Dallaa,  Taxaa;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
NAFTA-Tr*naitionai  Ad|uatment 


In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2.  Title  II,  ofthe 
Trade  Act  of  1974,  as  amended  (10  USC 
2273),  the  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance  on  August  7, 1997, 
applicable  to  workrars  of  Levi  Strauss 
and  Company,  located  in  El  Paso,  Texas. 
The  notice  was  published  in  the  Federal 
Register  on  September  17, 1997  (62  FR 
48889).  The  certification  was 


subsequently  amended  to  include  the 
sul^ect  firm  workers  at  the  El  Paso  Field 
HeadquartOTs  in  El  Paso,  Texas.  The 
amendment  was  issued  on  September 
14, 1997  and  published  in  the  Federal 
Rm^islar  on  September  30, 1997  (62  FR 
51161). 

At  the  request  of  the  State  agency  and 
the  company,  the  Department  reviewed 
the  certification  for  workers  of  the 
subject  firm.  New  information 
submitted  by  the  company  shows  that 
wori^er  separations  wUl  occur  at  the 
Levi  Strauss  and  Company  production 
facilities  located  in  Fa3retteville  and 
Harrison,  Arkansas.  Tbe  con^Muiy  also 
reports  layoCb  at  the  Dallas  CF  Regional 
Office  in  Dallas,  Texas.  The  workers  at 
these  three  locations  are  engaged  in 
employment  related  to  the  production  of 
men's,  women's  and  youth's  denim 
jeans  and  jackets.  Based  on  this  new 
information,  the  Department  is 
amending  the  certification  to  cover  the 
subject  firm's  workers  in  Fayetteville 
and  Harrison,  Arkansas,  and  Dallas. 
Texas. 

The  intoit  of  the  Department's 
certificatfon  is  to  include  all  workers  of 
Levi  Strauss  and  Company  who  were 
adversely  affected  by  increased  imports 
from  Mexico  of  men's,  women's  and 
youth's  denim  jeans  and  jackets. 

The  amended  notice  applicable  to 
NAFTA-01807  is  her^y  issued  as 
follows: 

All  woricers  of  Levi  Strauss  and  Company. 
Goodyear  Cutting  Facility  and  El  Paso  Field 
Headquarters.  El  Paso.  Texas  (NAFTA- 
01807).  Fayetteville.  Arkansas  (NAFTA- 
01807Y).  Harrison,  Arkansas  [NAFTA- 
01807Z)  and  Dallas,  Texas  (NAFTA- 
01807AA)  tvlio  wrere  engaged  in  employment 
related  to  the  production  of  men's,  women's 
and  youth's  denim  jeans  and  jackets  who 
became  totally  or  partially  separated  from 
employment  on  or  after  )uly  9, 1906  are 
eligible  to  apply  Cor  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974. 
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Signed  in  Wuhington.  D.C  thia  9th  day  of 
Dacember  1997. 
GraaiaBMla, 

Acting  Dinctor,  Office  of  Trade  Adfuatment 
Atsittance. 
|FR  Doc.  97-33022  FUmI  12-17-97;  8:45  ami 

I  oooe  4ai«-a»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(NAFTA-178fl| 

Stavan  Borak  Farms.  Inc.,  Princaton, 
Fkwtda;  Invaatlgattons  Regarding 
Cartiflcationa  of  EilgiblHty  to  Apply  for 
NAFTA-TranaMlonal  Adjustment 
i;  Correction 


This  notice  corrects  the  notice  for 
petition  number  NAFTA-1750  which 
was  published  in  the  Federal  Register 
on  August  8.  1997  (62  PR  42823)  in  PR 
Document  97-21018. 

This  revises  the  mblect  firm  name 
and  location  for  NAfTA-1750  in  the 
first  and  second  columns  in  the 
sppendix  table  on  page  42823.  The  first 
column  (subject  firm),  should  reed 
Steven  Boreli  Farms,  Inc.,  and  the 
second  column  (location),  should  read 
Princeton,  Florida. 

Signad  at  Washington,  aC.  this  11th  day 
of  DacembOT  1997. 
GraatD.  Baalo. 

Acting  Director,  Office  of  Trade  Adftutment 
AttiMtance. 

(FR  Doc.  97-33017  Fikd  12-17-97:  8:45  am) 
ooes4ai( 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  ErHkmment  for  ttM  Aria 

Laadarahip  Inltlatlvaa  Panel 

Piirsuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Conunittee  Act  (Pub. 
L.  92-463),  ss  amended,  notice  is  hereby 
given  thst  a  meeting  of  the  Leadership 
Initiatives  Psnel,  Folk  &  Traditional  Arts 
Infrastructure  Section,  to  the  National 
Council  on  the  Arts  will  be  held  on 
January  7-9. 1998.  The  panel  will  meet 
from  9:00  a.m.  to  7:00  p.m.  on  January 
7,  and  from  9:00  a.m.  to  12:30  p.m.  on 
January  8  in  Room  716  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue.  NW.  Wsshington.  D.C,  20506. 
A  portion  of  this  meeting,  from  9:00  to 
10:00  a.m.  on  January  8.  will  be  open  to 
the  public  for  a  policy  discussion. 

The  remaining  portions  of  this 
meeting,  from  9:U0  s.m.  to  7:00  p.m.  on 
January  7,  and  from  10:00  a.m.  to  12:30 


p.m.  on  January  8,  are  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  March 
31,  1997,  these  sessions  will  be  close<iU 
to  the  public  pursuant  to  subsection  (c) 
(4).  (6)  and  (9)(B)  of  section  552b  of  Title 
5,  United  SUtes  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Il  you  need  special  acconunodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  N.W.. 
Washington,  D.C  20506.  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
D.C.  20506.  or  cell  202/682-5691. 

Dated:  Dacnnbar  15, 1997. 
Kadiy  Ptewtta-Woniaii, 

Panel  Coordinator,  Panel  Operationa, 

National  Endowment  for  tht  Arts. 

[FR  Doc  97-33085  Fikd  12-17-07;  8:45  am] 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANrriES 

NBDonai  cnaowmam  lur  ma  Mna, 


Pursuant  to  Section  10(aX2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  thst  s  meeting  of  the 
Partnership  Panel,  Partnwship 
Agreements  Section,  to  the  National 
Council  on  the  Arts  will  be  held  on 
January  12-14. 1998.  The  panel  will 
meet  from  9  a.m.  to  6:30  pjn.  on  January 

12,  from  9  a.m.  to  5:30  p.m.  on  January 

13,  and  from  9  a.m.  to  4:30  p.m.  on 
January  14  in  Room  716  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  Any 
interested  person  may  observe  meetings 
or  portions  thereof,  which  are  open  to 
the  public,  and  may  be  permitted  to 


participate  in  the  discussions  at  the 
discretion  of  the  meeting  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbUity,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506.  202/682-5532,  TTY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Conunittee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5691. 

Dated:  December  9, 1997. 
Katky  nowitx-Wordan, 

Panel  Coordinator,  Panel  Operatioiu, 

National  Endowment  for  the  Arts. 

[FR  Doc.  97-33084  Filed  12-17-97;  8:45  ami 


NUCLEAR  REGULATORY 
COMMISSION 

[Dookal  Noe.  8TN  90-4S4,  tTN  80-466.  STN 
60^466  and  STN  50^467] 

Commonwaaltti  EdIaon  Company; 
Nottca  of  Conaktaratlon  ol  laauanca  of 
Amanamafn  10  racany  i^iaraaiig 
Ueanaa.  ProDooad  No  SkmHIcant 


ana  (^iporiunny  lor  a  naanng 

The  U.S.  Nucleer  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
37.  NPF-66,  NPF-72,  and  NPF-77 
issued  to  Commonwealth  Edison 
Company  (the  licensee)  for  operation  of 
Byion  Station,  Units  1  and  2,  located  in 
0^8  County,  Illinois  and  Braidwood 
Station,  Units  1  and  2.  located  in  Will 
County.  Illinois. 

The  proposed  amendment  would 
allow  licensee  control  of  the  reactor 
coolant  system  presstire  and 
temperattire  limits  for  heetup, 
cooldown.  low  temperattire  operation 
and  hydrostatic  testing.  ComEd  also 
proposed  to  relocate  the  reactor  vessel 
capsule  withdrawal  schedule  in 
accordance  with  Generic  Letter  91-01. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  finriingw  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
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the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
Cscility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previotisly 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
anal)rsis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  dianges  relocate  RCS 
(reactor  coolant  system]  F/T  (pressure  and 
tamperatiirel  limits,  LTOP  [low  temperatiire 
overpressure  protectionl  system  satpoints, 
hydrostatic  testing  raquirnnents,  and  the. 
reactor  veaael  capaule  withdrawal  schedule, 
along  with  supporting  information,  from  the 
Technical  Specifications  to  a  PTLR  tprassura 
temperature  limits  report].  Compliam»  with 
these  limits  will  condnue  to  be  raquirad  by 
the  Technical  Specifications.  However,  the 
limits  themselves  will  be  inj»<n»«»ti«H  in  a 
Licensee-contiolled  document  Changes  to 
the  limits  will  be  controlled  by  Secdon 
8.9.1.11  of  the  Technical  Spedfications. 
ChangBS  to  tlie  RCS  P/T  limits  can  only  be 
made  in  accordance  with  the  NRC-approved 
methodologias  listed  in  the  Technical  * 

Specifications.  The  limits  and  the  Technical 
Specifications  will  continue  to  aasure  the 
function  of  the  reactor  vessel  as  a  pressure 
boundary.  Revision  to  the  LTOP  limits  can 
only  be  made  in  accordance  with  the 
approved  methodologies  listed  in  the 
Technical  Specifications,  and  any  resulting 
setpoint  chuiges  are  made  through  tlie 
provisions  of  10  CFR  50.59.  Changes  to  the 
specimen  withdrawal  raquiremants  an 
governed  by  Appendix  H  to  10  CFR  SO. 

The  proposed  changes  do  not  impact  any 
accident  initiatora  or  analyzed  events  or 
assumed  mitigation  of  accident  or  transient 
events.  They  do  not  involve  the  addition  or 
removal  of  any  equipment,  or  any  design 
changes  to  the  tscility.  TherafDre  this 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  poasibiUty  of 
a  new  or  difiiarent  Idnd  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  involve  a 
modification  to  the  physical  configuration  of 
the  plant  (Le..  no  new  equipment  will  be 
installed)  or  change  in  the  methods 
governing  normal  plant  operation.  The 
proposed  changes  will  not  imfKMe  any  new 
or  difilBrent  requirements  or  introduce  a  new 
accident  or  malftinrUon  mechanism.  There  is 
no  significant  change  in  the  types  or 
significant  increase  in  the  amounts  of  any 
etBuent  that  may  be  released  ofbite,  and 
there  is  no  significant  increase  in  individual 
or  cumulative  occupational  radiation 
exposure.  In  addition,  the  Byron  and 


Braidwood  Technical  Specifications  will 
continue  to  require  that  the  reactor  is 
maintained  within  acceptable  operational 
limits  and  ensure  that  the  LTOP  system 
meets  operability  requirements.  Tberefbre, 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  difiiBrent  Idnd  of 
accident  from  any  previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safisty? 

The  proposed  changes  do  not  result  in  any 
reduction  in  the  margin  of  safety  because 
they  have  no  impact  on  saiiBty  analysis 
assumptions.  The  proposed  changes  have 
been  shown  to  ensure  that  the  P/T  and  LTOP 
limits  in  the  PTLR  continue  to  meet  all 
necessary  raquirements  for  reactor  vessel 
integrity.  Any  future  changes  to  the  RCS  P/ 
T,  LTOP  limits,  or  supporting  information 
must  be  performed  in  accordance  with  NRC- 
approved  methodologies.  Technical 
Specifications  continue  to  require 
compliance  with  the  limits  in  the  PTLR. 
Additionally,  any  revision  to  the  LTOP  limits 
which  result  in  setpoint  changes  will  be 
evaluated  under  the  provisions  of  10  CFR 
50.59.  The  reactor  vessel  capsule  withdrawal 
schedule  will  contintie  to  meet  the 
requirements  of  Appendix  H  to  10  CFR  SO. 
Therefore,  these  *rK*iig—  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

ComEd  has  concluded  that  the  RCS  P/T 
and  LTOP  limits  are  no  longer  raquirad  to  be 
located  in  the  Technical  ^Mdfications  under 
10  CFR  50.36  or  Section  182a  of  the  Atomic 
Energy  Act,  and  are  not  required  to  obviate 
the  possibility  of  an  abnormal  situation  or 
event  giving  rise  to  an  immediate  threat  to 
the  public  health  and  safety.  Additionally, 
they  do  not  fall  witiiln  any  of  the  four  crtteria 
set  forth  in  10  CFR  50.38(cM2)(ii)  for  definii^ 
Technical  Specification  l.tmjHn^g  Condition 
for  Operations. 

The  NRC  sta£F  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  puUic 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
-  considered  in  maHng  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  befrxre  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 


and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  "Hie 
Commission  expects  that  the  need  to 
take  this  action  Mdll  occur  very 
infretjuently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Edrectives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555-    * 
0001 ,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Fedoal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washineton.  DC. 

The  filing  of  requests  for  hinnring  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  20, 1998,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
afbcted  by  this  proceeding  and  vrbo 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leeve  to 
intervene.  Requests  for  a  hearing  and  a 

Sitition  for  leeve  to  intervene  shall  be 
ed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commissitm's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC,  and  at  the  local  public 
doctiment  room:  for  Byron,  located  at 
the  Byron  Public  Library  District.  109  N. 
Franklin.  P.O.  Box  434,  Byron,  Illinois 
61010;  for  Braidwood.  the  Wilmington 
Public  Litnary.  201  S.  Kankakee  Street, 
Wilmington.  Illinois  60481.  If  a  request 
for  a  hearing  or  petition  for  leeve  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  nile  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  sippropriate  order^ 

As  reqtiired  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  partictilarity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
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how  that  interest  may  be  af!iBcted  by  the 
result*  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  tne 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fects  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  res{)ect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 

Ces  to  the  proceeding,  subject  to  any 
atioDS  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 


If  a  hearing  is  requested,  tha 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  wotild  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  and  to 
Michael  I.  Miller,  Esquire;  Sidley  and 
Austin,  One  First  National  Plaza, 
Chicago.  Illinois  60603,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  tlie 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/OT  request 
should  be  granted  based  upon  a 
balancing  of  the  fectors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  21.  1997,  as 
supplemented  on  November  18, 1997. 
and  December  3. 1997.  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 

{>ublic  dociunent  rooms:  for  Byron, 
ocated  at  the  Byron  Public  Library 
District.  109  N.  Franklin,  P.O.  Box  434, 
Byron,  Illinois  61010;  for  Braidwood, 
the  Wilmington  Public  Library.  201  S. 
Kankakee  Street.  Wilmington,  Illinois 
60481. 

Dated  at  Rockville.  Marjrland.  this  12th  day 
of  December,  1997. 


For  the  Nuclear  Regulatory  Commission. 
GflorgB  F.  Dick,  Jr.. 

Senior  Profect  Manager,  Profed  Dinctomtt 
IB-2.  Division  of  Reactor  Profect^—in/lV, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc  97-33055  Filed  12-17-97:  8:45  am] 


NUCLEAR  REGULATORY 
COMMtSSIOM 

[Doelwt  No.  3»-31373-ClvP  and  A8LBP  No. 
M-738-«1-ClvP] 

CONAM  Inspection,  Inc.; 
Establishment  of  Atomic  Stfoty  and 

Pursuant  to  delegation  by  the 
Commission  dated  December  29,  1972. 
published  in  the  Federal  Register.  37  PR 
28710  (1972),  and  Sections  2.105.  2.700. 
2.702.  2.714,  2.714a.  2.717.  2.721.  and 
2.772(j)  of  the  Commission's 
Regulations,  all  as  amended,  an  Atomic 
Safefy  and  licensing  Board  is  being 
established  to  preside  over  the  following 
proceeding. 

CONAM  InqMCtioo,  Inc.;  Order 
Imposing  Qvil  Monetary  Penalty 

This  Board  is  being  established 
pursuant  to  the  request  of  Conam 
Inspection,  Inc.  for  an  enforcement 
hearing.  The  hearing  request  was  made 
in  response  to  an  Order  issued  by  the 
Director,  Office  of  Enforcement,  dated 
November  5, 1997,  entitied  "Order 
Imposing  Civil  Monetary  Penalty"  (62 
PR  60923,  November  13, 1997). 

The  Board  is  comprised  of  the 
following  administrative  judges: 

Charles  Bechhoefer,  Chairman,  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  t>hiclear  Regulatory  Commission, 
Washington,  DC  20555 

Dr.  Richard  F.  Cole,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555 

Dr.  Charles  N.  Kelber.  Atomic  Safety 
and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission. 
Wasiiington.  DC  20555 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  the 
Judges  in  accordance  with  10  CFR 
2.701. 

Issued  at  Rockville,  Maryland,  tliis  12th 
day  of  Dsoember  1997. 
B.  Paul  Cottar,  Jr., 

Chief  Administrative  Judge.  Atomic  Safety 
and  Licensing  Board  Panel. 

IFR  Doc.  97-33058  Filed  12-17-97;  S:4S  ml 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-272] 

Public  Ssrvics  Elsctrtc  and  Gas 
Company,  Notice  of  Consideration  of 
Issuance  of  Amsndmsnt  to  Facility 
Operating  Ucsnss.  Proposed  No 
Significant  Hazards  Consideration 
Dstsrmination,  and  Opportunity  for  a 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
70  issued  to  I*ubllc  Service  Electric  ft 
Gas  Company  (the  licensee)  for 
operation  of  the  Salem  Nuclear 
Generating  Station.  Unit  1 ,  located  in 
Salem  County,  New  Jersey. 

The  projxMed  amendment  would 
provide  a  one-time  change  to  the 
Technical  Specifications  to  allow 
purging  of  the  containment  during 
Modes  3  (Hot  Standby)  and  4  (Hot 
Shutdown)  upon  return  to  power  from 
the  current  outage  (1R13).  Because  of 
the  replacement  of  the  steam  generators, 
a  large  amount  of  new  thermal 
insulation  was  installed.  Although  this 
insulation  was  pre-balied  to  minLnize 
off-gassing,  previous  Salem  and  other 
industry  experience  indicates  that  thme 
could  be  significant  off-gassing  from  the 
insulation  during  the  plant  heat-up 
resulting  in  an  uninhabitable 
containment  atmosphere.  The  ability  to 
purge  the  containment  during  Modes  3 
and  4  will  provide  the  most  safe, 
efficient  means  of  removing  the  off- 
gasses  from  the  insulation. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideratfon.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
fecility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  Idnd  of  accident  fin>m 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazuds  consideration,  which  is 
presented  below:  •< 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluaied. 

Performance  of  containment  purging  as 
proposed  in  tliis  license  change  request  does 
not  modify  any  primary  system,  secondary 
system,  or  power  supply  system.  The  purging 
equipment  will  be  operated  as  it  was 
designed  to  be  operated.  In  summary,  no 
accident  initiator  will  be  afEscted  by  the 
proposed  containment  purging  in  Modes  3 
and  4.  For  this  reason,  the  activity  does  not 
involve  an  increase  in  the  praliability  of  an 
accident  previously  evaluated. 

A  conservative  engineering  evaluation  was 
performed  to  calculMe  an  upper  bound  for 
the  dose  consequences  of  a  postulated  LOCA 
during  Modes  3  or  4  prior  to  Uniit  1  Qrde  13 
power  operation.  The  computations 
performed  evaluate  a  postulated  release  of 
the  entire  core  inventory.  The  release  is 
modeled  as  a  "pufT'  release  of  core  activity 
that  is  transported  directly  to  the 
environment  via  the  plant  vent,  taking  no 
credit  for  containment  isolatioiL  The  release 
is  modeled  as  being  instantaneous.  This  is 
conservative  because  the  highest  atmospheric 
dispanicm  CK:tors  are  associated  with  the 
initial  release  period  (0  to  2  hours).  Twenty- 
five  percent  of  the  core  radioactive  iodine 
and  one  hundred  percent  of  the  core  noble 
gas  inventories  were  assumed  to  be 
immediately  available  for  release  from  the 
containment  in  accordance  with  Regulatory 
Guide  1.4.  Computations  were  developed  for 
whole  body  gamma  dose,  beta  skin  dose  and 
thyroid  dose  at  the  Unit  1  control  room  air 
intakes,  and  whole  body  gamtira  dc>se  and 
thyroid  dose  at  the  exclusion  area  boundary 
(EAB). 

The  evaluation  results  show  that  the  whole 
body  dose  and  the  thyroid  dose  at  the  EAB 
are  negligible  compared  to  the  10  CFR  100 
limits  and  that  the  doses  are  less  than  the 
corresponding  doses  calculated  for  the  design 
basis  LOCA. 

The  results  also  indicate  that  the  thyroid 
dose  at  the  control  room  air  intakes  is 
negligible  when  compared  to  the  GDC  19  and 
SRP  6.4  criteria  and  tliat  the  calculated  whole 
body  dose  is  well  within  its  limit  The 
computed  thyroid  and  whole  body  control 
room  doses  are  less  than  the  corresponding 
doses  calculated  for  the  design  basis  LOCA. 

The  computations  indicate  that  the 
calculated  control  room  beta  sldn  dose  is 
within  the  75  rem  limit  for  protective 
eyewear  use.  In  consideration  of  the 
possibility  of  a  LOCA,  however  low, 
protective  eyewear  will  be  provided  to 
control  room  persoimel  during  the  purging 
process. 

Even  though  no  credit  is  taken  for 
containment  isolation  in  the  dose 
assessment,  it  should  be  noted  that  the  valves 
are  expected  to  close  when  requested  to  do 
so.  The  containment  supply  and  exhaust 
valves  are  tested  withm  the  surveillance 
program  to  check  valve  stroke  times. 
Additionally,  they  are  designed  to  close  in 
response  to  Containment  Ventilation 
Isolation  and  Phase  A  Isolation  signals.  This 
response  is  also  tested  periodically.  Each 
purge  penetration  is  protected  by  two 
automatic  isolation  valves  which  are  safety 
related  and  leak  tested.  Therefore,  althou^ 
no  credit  has  been  taken  for  isolation  of  the 


poige  supply  and  exlaaust  penetrations,  tlw 
valve  closure  will  piobaUy  occur  in  the 
event  of  a  design  basis  accident  in  Modes  3 
or  4. 

Additionally,  the  actual  time  of  purging 
will  be  minimirad,  significantly  rniucing  the 
chance  that  the  wont  case  of  a  LOCA  wi^ 
purging  could  occur. 

Plant  efQuent  monitors  provide  the  same 
monitoring  capability  in  Modes  3  and  4  as 
they  do  in  Modes  5  and  6  and  the  guidance 
necessary  to  assess  the  radfological 
consequences  of  any  purge  in  Modes  3  and 
4  is  contained,  and  will  be  followed,  in 
existing  plant  procedures. 

For  the  above  reasons,  it  is  concluded  that 
purging  of  the  containment  in  Modes  3  and 
4  during  return  fom  1R13  does  not  involve 
a  significant  increase  in  eitlier  the  probability 
or  the  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  tlia 
possibility  of  a  new  or  different  kind  of 
accident  nom  any  accident  prevtously 
evaluated. 

As  is  noted  above,  ix>  accident  initiators 
are  afbcted  by  the  proposed  activity.  The 
safety  fonction  of  the  purge  valves  is 
containment  isolation.  Peifiiiinanre  of 
containment  purging  as  proposed  in  tliis 
license  change  request  does  not  modify  any 
primary  system,  secondary  system,  or  power 
supply  system.  Purging  proposed  in  Modes  3 
and  4  wrill  be  conducted  and  monitoced  in 
the  same  maimer  as  it  is  routinely  carried  out 
in  the  shutdown  modes.  Therefore  no  new 
"accident  initiators"  are  created  by  this 
activity.  One  difEerence  is  considered  in  tlie 
dose  analysis.  Although  it  is  believed  that 
contaiimient  isolation  would  occur,  the 
conservative  dose  analysis,  which  taices  no 
credit  for  contaiiunent  isolation,  calculates 
the  doses  for  a  LOCA  during  purging,  to  be 
within  regulatory  guidance.  For  these 
reasons,  the  activity  will  not  create  the 
possibility  of  a  new  or  difiiarent  type  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  s  margin  of  safety. 

Margin  of  safety  is  associated  with  the 
confidence  in  the  ability  of  the  fission 
product  barriers  (the  foel  and  foel  cladding, 
the  Reactor  Coolant  System  pressure 
boundary,  and  the  containment)  to  limit  tha 
level  of  radiation  doses  to  the  public.  The 
proposed  purging  of  the  contaiiunent  will 
occur  at  the  end  of  an  extended  outage  of 
over  2  1/2  years  in  length.  The  level  of  decay 
heat  and  activity  in  the  reactor  is  very  low 
compared  to  the  levels  associated  with  full 
power  operations.  For  this  reason,  the 
likelihood  of  foel  fl«miig«  following  a  LOCA 
occurring  during  the  purging  process  is 
significantiy  reduced.  Additionally  the 
length  of  time  that  the  purging  will  occur  has 
been  limited.  This  reduces  the  likelihood  of 
the  LOCA  occurring  during  the  purging 
process. 

Conservative  dose  assessment  performed  to 
provide  an  upper  bound  shows  that  whole 
body  and  th3rroid  dose  to  the  public  is 
virtually  non  existent,  and  whole  body  and 
thyroid  dose  to  the  control  room  personnel 
is  well  within  regulatory  guidance  and  lower 
tha[n)  design  basis  accident  analysis. 

The  dose  computations  indicate  that  the 
calculated  control  room  beta  skin  dose  is 
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wltlita  dM  7S  KHB  limit  far  pwHtti^w 
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poMibiUty  of  a  LOCA.  howavw  low. 
protactiv*  ayawaar  will  tia  providad  to 
cootrol  room  panonnal  during  tba  puigkng 


For  thaaa  raaaooa.  tha  actirity  doas  not 
Involva  a  aignlflcxnt  laductiao  in  tba  mai]gin 
ofmfaty. 

The  NRC  staff  has  reviewBd  the 
liceiuee's  analysis  and.  basad  on  thia 
iwiaw.  it  appears  that  the  three 
standasds  of  10  CFR  S0.92(c)  are 
■atiafiad.  Therefore,  the  NRC  staff 
propoaas  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of  - 
publication  of  this  notice  will  ba 
considered  in  niaking  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
{iilun  to  act  in  a  timaly  way  would 
raault,  for  example,  in  derating  or 
shutdown  of  the  {scility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Regiatar  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
•infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
IMrectives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  2O55S-O001.  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  1 1545  Rockville  Pike. 
Rockville.  Maryland,  from  7:30  ajn.  to 
4:15  p.m.  Fednal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington,  DC 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
disrusaed  below. 


By  January  20, 1008  tha  licensee  may 
file  a  request  for  a  hearing  «vith  respect 
to  issuance  of  the  amendment  to  the 
subject  CKility  operating  license  and 
any  person  whoM  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 

Stition  for  leave  to  intervene  shall  be 
ed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings-"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  f^im*" 
Building.  2120  L  Street.  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Salem 
Free  Public  Library,  112  West 
Broadway.  Salem,  New  Jersey  06070.  If 
a  request  for  a  Haari'^  or  petition  for 
leave  to  intervene  is  filed  oy  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  tiie  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  Tlie  petition  should 
also  identify  the  specific  aspect(s)  of  the 
sabiect  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scoaduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 


contentions  which  are  sou^t  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  feet  to  bexaised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fects  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  Tha 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  feUs  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  petmitiBd  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

if  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Conmiission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  fm  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Conunission's 
Public  Dociunent  Room,  the  Gelman 
Building.  2120  L  SXnet,  NW., 
Washington,  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
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U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  and  to 
Jeffrie  J.  Keenan.  Esquire.  Nuclear 
Business  Unit— N21.  P.O.  Box  236. 
Hancocks  Bridge,  NJ  08038.  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  die  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  fiutiier  detsdls  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  11. 1997. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Doctiment 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC.  and  at  the 
local  public  document  room  located  at 
the  Salem  Free  Public  Library.  112  West 
Broadway.  Salam.  New  Jersey  08079. 

Dated  at  Rockville.  Maryland,  this  12th  day 
ofI>Boamberie97. 

For  tha  Nuclear  itagulatory  Commission. 

lehaF.SlolB, 

Dtnctoi;Pr(^ectDinctomte!-2.avitionof 
R&aeti»Pmiect»—l/n,  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doa  97-33054  Filed  12-17-97;  8:45  am] 
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ana  rinamg  of  no  oiyiiiiicani  mipaci 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
16.  issued  to  GPU  Nuclear  Corporation, 
et  al.  (the  licensee),  for  operation  of  the 
Oyster  Cre^  Nuclear  Generating  Station 
(OCNGS)  located  in  Ocean  County.  New 
Jersey. 

EBviranniental , 


Identification  of  the  Propoaed  Action 

The  proposed  action  would  revise  the 
OCNGS  operating  license  and  technical 
specifications  (TSs)  to  reflect  the 
registered  trade  name  of  "GPU  Nuclear" 
under  which  the  owner  of  OCNGS  now 
does  Inisiness  and  to  reflect  the  change 
of  the  legal  name  of  the  operator  of 
OCNGS  from  CPU  Nuclear  Corporation 


to  GPU  Nuclear.  Inc.  In  addition,  the 
proposed  action  includes  two  minor 
editorial  corrections  associated  with  the 
name  changes. 

Specifically,  license  conditions  1.A, 
I.E.  l.F.  and  2  have  been  revised  to 
indicate  Jersey  Central  Power  ft  Light 
Company  doing  business  as  (d/b/a)  GPU 
Energy  and  GPU  Nuclear,  Inc.  as  the 
licensed  operator  of  the  facility  and  TSs 
6.2.1. 6.5.1. 6.5.2. 6.5.3, 6.18,  and  6.19 
have  been  modified  to  change  GPU 
Nuclear  Corp.  to  CPU  Nuclear  or  GPU 
Nuclear,  Inc.  as  applicable. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  October  10, 1997. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
conform  the  license  to  reflect  the 
registered  trade  name  under  which  Qm 
owner  of  OCNGS  now  does  business 
and  reflect  the  change  in  the  legal  name 
of  the  operator  of  OCNGS. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  actton  and 
concludes  that  the  proposed 
amendment  to  the  OCNGS  operating 
license  to  reflect  the  trade  name  of  me 
owner  and  to  reflect  the  change  in  the 
legal  name  of  the  opoator  will  have  no 
impact  on  the  continued  safe  operation 
of  the-fecility.  The  corporate  existence 
of  the  owner  and  operator  of  OCNGS 
will  continue  iminteirupted,  and  all 
legal  charactmistics  other  than  the  legal 
name  of  the  operator  will  ranain  the 
same.  The  State  of  incorporation, 
registered  agent  registered  office, 
directora.  officers,  rights  or  Utilities  of 
either  the  ovmsr  or  the  operator  of 
QCNGS  have  not  and  wiU  not  change  as 
a  result  of  the  amendment  Similariy, 
there  will  be  no  change  in  the  function 
of  either  the  ovmer  or  the  operator  of 
OCNGS  or  the  way  they  do  business. 
The  owner's  financial  responsibility  for 
OCNGS  and  the  source  of  funds  to 
support  the  facility  will  remain  the 
same.  There  will  be  no  alteration  in  any 
of  the  existing  licensing  conditions 
applicable  to  OCNGS.  and  no  change  to 
GPU  Nuclear  Corporation's  ability  to 
comply  with  any  licensing  conditions  or 
any  other  obligation  or  responsibility 
under  the  license.  Specifically,  the 
owner  of  OCNGS  wUl  remain  an  electric 
utility  as  defined  in  10  CFR  50.2.  The 
funds  accrued  by  the  owner  will 
continue  to  be  available  to  fulfill  all 
obligations  related  to  OCNGS.  The  two 
minor  editorial  changes  relate  to  a  name 
change  in  the  titie  of  the  President  of 
GPU  Nuclear  Corporation  that  will 
similarly  have  no  efiiect  on  the  safe 


operation  or  licensing  conditions  of  the 
facility. 

Therefore,  the  proposed  action  will 
not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  n^ade  in  the  types  of  any 
effliients  that  may  be  released  ofibite. 
and  there  is  no  signifiaant  increase  in 
the  allowable  individual  os  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  {Mopoeed 
action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact  Accordingly,  die 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Ahematives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  maasur^le  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greatw  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
dei^  of  the  proposed  action.  Dmial  of 
the  application  would  result  in  do 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Ahemative  Use  <rf  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  OCNGS. 

Agencies  and  Persons  Consuhed 

In  accordance  with  its  stated  policy, 
on  December  12, 1997,  the  staff 
consulted  with  the  New  Jersey  Stete 
official  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
stetement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  October  10, 1997,  which  is 
available  for  public  inspection  at  the 
Commissfon's  Public  Document  Room. 
The  Gelman  Building.  2120  L  Street. 
NW.,  Washington.  DC.  and  at  the  local 
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public  document  room  located  at  the 
Ocean  County  Library,  Reference 
Department.  101  Washington  Street, 
Toms  River.  N)  08753. 

at  Rockville.  Maryland,  this  1 2th  day 
JW7. 


For  the  Nuclear  RMulatory  Conimiuion. 
Rooald  B.  Ealoa. 

Acting  Director,  Pro/ect  Dinctorata  1-3, 
Division  of  Reactor  ProfacU—l/II.  Offkx  of 
Nuchar  Reactor  Regulation. 

IFR  Doc.  97-33056  Filed  12-17-97;  8:45  am) 


NUCLEAR  REGULATORY 
COMfyMSSION 

[Dedwt  Na  80^10] 

Long  Island  Lighting  Company  Nina 
Mila  Point  Nudaar  Station,  UnH  2; 
Environmental  Aaaaaamant  And 
Finding  Of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
ConmlMion  (the  Commission)  is 
considering  the  issuance  of  an  Order 
approving,  under  10  CFR  50.80.  an 
application  regarding  a  proposed 
indirect  transfer  of  control  of  ownenhip 
and  poesessory  rights  held  by  Long 
Island  Lighting  Company  (LILCO)  under 
the  operating  license  for  Nine  N4ile 
Point  Nuclear  SUtion.  Unit  No.  2 
(NMP2).  The  indirect  transfer  would  be 
to  the  Long  Island  Power  Authority 
(LIPA),  a  corporate  municipal 
instrumentality  of  New  York  State. 
LILCO  is  licensed  by  the  Commission  to 
own  and  possess  an  18  percent  interest 
in  NMP2,  located  in  the  town  of  Scriba. 
Oswego  County.  New  York. 

EnTironmental  AMeaamaBl 

Identification  of  the  Proposed  Action 

The  proposed  action  would  consent  to 
the  indirect  transfer  of  control  of  the 
license  to  the  extent  affected  by  LILCO 
becoming  a  subsidiary  of  UPA.  This 
rectructuring  of  LILCO  as  a  subaidiary  of 
UFA  would  result  from  UPA's 
proposed  purchase  of  LILCO  stock 
through  a  cash  merger  at  a  time  when 
LILCO  consists  of  its  electric 
transmission  and  distribution  system, 
its  retail  electric  business,  lubetantially 
all  of  its  electric  regulatory  anela,  and 
its  18  percent  share  of  NMP2.  ULCO 
would  continue  to  exist  as  an  "electric 
utility"  as  defined  in  10  CFR  50.2 
providing  the  same  electric  utility 
services  it  did  immediately  prior  to  the 
restructuring.  No  direct  transfer  of  the 
operating  license  or  interests  in  the 
station  would  result  from  the  proposed 
restructuring.  The  transaction  would  not 
involve  any  change  to  either  the 
management  organization  or  technical 


personnel  of  Niagara  Mohawk  Power 
Corporation  (NMPC).  which  U 
responsible  for  operating  and 
maintaining  NMP2  and  is  not  involved 
in  the  UPA  acquisition  of  LILCO.  The 
proposed  action  is  in  accordance  with 
LILCO's  application  dated  September  8, 
1997,  as  modified  and  supplemented 
October  8, 1997,  and  November  7,  1997. 

The  Need  for  the  Propoeed  Action 

The  proposed  action  is  required  to 
enable  UPA  to  acquire  LILCO  as 
described  above. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  corporate 
restructuring  and  concludes  that  there 
will  be  no  physical  or  operational 
rhangw  to  NMP2.  The  corporate 
rastnicturing  will  not  a£Fect  the 
qualifications  or  organirational 
affiliation  of  the  personnel  who  operate 
and  maintain  the  facility,  as  NMPC  will 
continue  to  be  responsible  for  the 
maintenance  and  operation  of  NMP2 
and  is  not  involved  in  the  acquisition  of 
LILCO  by  UFA. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  cham|es  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  ofbite,  and  there  is  no 
significant  increase  in  the  allowable 
Individual  or  cumulative  occupational 
radiation  exposure.  Accordin^y,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the 
restructuring  would  not  aSed 
nonradiological  plant  effluents  and 
would  have  no  other  enviroimiental 
impact.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Ahematives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
propoaed  action,  any  alternatives  with 
equal  or  greater  environmental  impact 
need  not  be  evaluated. 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statements  Related  to  the  Operation  of 
Nine  Mile  Point  Nuclear  Station,  Unit 
No.  2,  (NUREG-1085)  dated  May  1985. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  December  10,  1997,  the  staff 
consiilted  with  the  New  York  State 
official,  Mr.  Jack  Spath,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  Official  had  no 
comments. 

Fiadiag  of  No  Significant  Inqtact 

Based  upon  the  environmental 
asseaament.  the  Commission  concludes 
that  the  prop>osed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  actitm. 

For  further  detjdls  with  respect  to  the 
proposed  action,  see  ULCO's 
application  dated  September  8,  as 
modified  and  supplemented  by  letters 
dated  October  8  and  November  7, 1997, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Dociunent  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  [X:, 
and  at  the  local  public  dociunent  room 
located  at  the  Reference  and  Documents 
Department,  Penfield  Ubrary,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  December  1997. 

For  the  Nuclear  Regulatory  Commission. 
DariS.Hood. 

Senior  Project  Manager,  Pmfect  Directonts 
1-1,  Division  of  Reactor  Profecta—I/II.  Office 
of  Nuclear  Reactor  Regulation. 
(PR  Doc.  97-33057  Filed  12-17-97;  8:45  am] 


PANAMA  CANAL  COMMISSION 

Revision  of  a  Currently  Approved 
Cdlactlon  of  Information 

AOENCY:  Panama  Canal  Commission. 
ACTION:  Notice. 


r:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
109  Stat  163),  this  notice  announces  the 
Panama  Canal  Commission  (PCC)  is 
planning  to  submit  to  the  Office  of 
Management  and  Budget  a  Paperworic 
Reduction  Act  Submission  (83<I)  for  a 
revision  of  a  currently  approved 
collection  of  information  entitled 
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"Personnel  Administration  Forms," 
OMB  Number  3207-0005. 
DATES:  Written  conunents  on  this 
propoaed  action  regarding  the  collection 
of  information  must  be  siibmitted  by 
February  17, 1998. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Edward  H. 
Clarke,  Desk  Officer  for  Panama  Canal 
Commission,  Office  of  Infiumation  and 
Regulatory  Af&drs,  Room  10202,  New 
Executive  Office  Building,  Office  of 
Management  and  Budget,  Washington, 
D.C  20503. 

FOR  FURTHER  SronMATlOW  CONTACT: 
Ruth  Hufi;  Office  of  the  Secretary, 
Panama  Canal  Commission,  202-634- 
6441. 


TARY  WTORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501-3520),  Federal  agencies 
must  obtain  approval  bom  the  Office  of 
Management  and  Budget  (OMB)  tot  each 
collection  of  information  they  conduct 
or  sponsor.  Collection  of  information  is 
defined  in  44  U.S.C  3502(3)  andhS  CFR 
1 1320.3(c).  Section  3506(c)(2XA)  of  the 
Paperwork  Reduction  Act  of  1995 
raquiraa  Federal  agendei  to  provide  a 
60-day  notice  in  the  Federal  lagielHr. 
and  otherwise  consult  with  members  of 
the  public  and  a£bcted  agencies 
concerning  eech  propoeed  collection  of 
information,  by  solidting  comments  to: 
(a)  evaluate  whether  the  propoeed 
collection  of  infcnmation  is  necessary 
fior  the  proper  performance  of  the 
functiona  of  the  agency,  including 
whether  the  infonnation  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  propoeed  collection  of 
information;  (c)  enhence  the  quality, 
utility,  and'clarity  of  the  information  to 
be  collected;  and  (d)  minimize  the 
burden  of  the  collection  of  infiormation 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  infonnation 
technoiMy. 

Title:  rasonnel  Administration 
Forms. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Backffound:  The  information 
requested  is  authorized  by  35  Code  of 
Federal  Regulations  (CFR),  Parts  251 
and  253,  and  sections  3652,  3654,  and 
3661-3664  of  Title  22,  United  States 
Code.  The  information  is  needed  to 
determine  the  qualifications,  suitability 
and  availability  of  applicants  for  Federal 
employment  in  the  Panama  Canal  area 
so  U.S.  Federal  agencies  can  be  supplied 
Mrith  elegibles  to  fill  vacant  positions. 

Abstract:  On  December  30, 1981,  POC 
requested  OMB  approval  for  a  collection 
of  infonnation  entitled  "Personnel 


Administration  Forms."  OMB  approved 
this  collection  for  use  through  January 
31, 1985  and  assigned  it  OMB  Number 
3207-0005.  On  December  17, 1984,  PCC 
requested  another  extension  and 
received  OMB  approval  and  use  through 
March  31, 1988.  Prior  to  the  expiration 
of  the  collection  in  subsequent  years, 
POC  continued  requesting  approval  for 
a  revision  of  the  collection  and  recdved 
approval  through  July  31, 1991, 
September  30, 1994,  and  February  28, 
1998.  The  infonnation  requested  is  used 
by  Recruitment  and  Examining  Division 
(HRR)  employees  performing  ««n»niining 
and  suitability  duties,  by  subject-matter 
experts  on  rating  panels,  and  by  agency 
officials  making  selections  to  fill 
vacancies. 

Estimated  Burden:  The  estimated 
burden  of  providing  the  information 
varies,  depending  upon  the  applicant's 
individual  circiunstances.  The  burden 
time  for  a  fiill  application  is  estimated 
to  vary  bom  40  to  300  minutes  with  an 
average  of  120  ndnutes  per  response, 
including  supplemental  qualifications 
forms  when  required,  and  10  to  60 
minutes  with  an  average  of  30  minutes 
to  update  applications  already  on  file. 

Estimated  Munher  of  Resptmdetds: 
7453. 

Total  Animal  Reporting  Hour  Borden: 
9082: 

Respondents:  Applicants  ftv 
employment 

Frequency  of  Collection:  When 
persons  apply  ot  update  applications. 
JadatoWoog, 

Chief  information  Officer,  Senior  Offidai  for 
Infonnation  Beaomces  kkmagpatent. 
[FR  Do&  97-.33003  Filed  12-17-«7:  8:45  am] 


OEPARTMBiT  OF  TRANSPORTATION 
National  Highway  Traffic  Salaly 

ifemai  or  amor  vanicia  uamci  i'iuimni 

AOBICr:  National  mghway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Denial  of  motor  vehicle  defect 
petition. 

gUMMAWY:  This  nq^ce  sets  forth  the 
reasons  for  the  denial  of  a  June  19, 1997 
petition  submitted  to  NHTSA  under  49 
U.S.C  30162  by  Donald  Friedman, 
requesting  that  the  agency  conunence  a 
proceeding  to  determine  the  existence  of 
defects  related  to  motor  vehicle  safety  in 
the  air  bag  systems  and  the  two-point 
automatic  seat  beh  systems  in  all 
vehicles  manufactured  since  1987.  After 
reviewing  the  petition  and  other 


information,  NHTSA  has  concluded  ttiat 
further  expenditure  of  the  agency's 
investigative  resources  on  the 
allegations  in  the  petition  does  not 
appear  to  be  warranted.  The  agency 
accordin^y  has  denied  the  petition. 
FOR  FURTHBI STORMATKIN  CONTACT: 
Mr.  Thomas  Cooper,  Chief,  Vehicle 
Integrity  Branch,  Office  of  Defiacts 
Investigation  (CX>I),  NHTSA,  400 
Seventh  Street.  SW.  Washingtcm.  DC 
20S90.  Telephone:  (202)  366-5218. 
SUPPLEMENTARY  mtnmUSVtm.  (te  June 
19, 1997.  Mr.  Donald  Friedman 
submitted  a  petition  requesting  the 
agency  to  investigate  "uie  safety 
perfonnance  of  certain  motcn-  vehicles 
built  in  compliance  with  the  automatic 
crash  protection  requirements  of  Pedaial 
Motor  Vehicle  Safoty  Standards 
(FMVSS)  No.  208;  'Occupant  crash 
protection.' "  The  petition  concerns 
vehicles  with  "driver  air  bags  built  from 
1987  to  the  {neaent"  It  also  "coocems 
some  automobiles  with  t«ro-point 
automatic  belts." 

The  petition  alleges  two  distinct 
defects  in  the  subject  vehicles.  One 
alleged  defect  involves  the  safety  of 
those  individuals  who  are  of  a  "short 
stature  (around  5  fiset  tall)"  wdio 
position  the  seat  so  that  they  can  both 
reach  the  pedahi  and  see  "safely" 
through  the  windshield.  By  positioning 
themselves  in  such  a  manner,  they  may 
be  very  close  to  the  air  bag.  The 
petitioaer  alleges  that  this  positioning, 
when  combined  with  air  begs  which 
deploy  at  a  delta  V '  of  12  ndles  per 
hour  (mph)  and  less  and  wrhich  deploy 
with  aggressive  force,  can  cause  soious 
and  fetal  injuries. 

The  petition  alleges  a  second  defect  in 
vehidm  with  automatic  aeet  belts  that 
restrain  oaoly  the  torso  portion  of  the 
body.  It  alleges  that  if  shorter  people 
"ride  without  the  lap  belt  and  wiUi  their 
seat  in  a  reerward  position"  they  are 
"likely  to  submarine"  in  a  crash,  and 
that  ["wjhen  this  happens,  the  two- 
point  belt  can  catch  the  occupent's  diin 
and  cevae  serious  neck  injurfes 
including  panplegia  at  quadriplegia." 

NHTSA  is  denying  the  petition  b»  the 
following] 


L  Alleged  -Aggiaeeiia  Air  1 

The  petition  covers  all  vehicles  wldl 
driver  side  air  bags  built  since  1987. 
Essentially,  this  includes  all  vehicles 
sold  writh  air  begs  in  the  United  St^es. 
Previously,  NHTSA  studied  this  claas  of 
vehicles  mid  found  that  the  perfonnance 


■  Daila  V  i«  ttw  rapid  cbange  of  •  vahicla't  ftmA 
due  to  a  crash.  A  12  mph  deiu  V  i>  tha  aqnivdant 
of  •  vahida  travaiiiiB  at  12  mph  crashing  into  an 
immovdbia  aoUd  ohjact  nicfa  m  a  haaij  cdacrate 
wall. 
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of  the  air  bag  systanu  in  ciashas 
resulted  in  a  significant  reduction  in 
fatalities  and  serious  injuries.  The 
agency's  findings  from  this  study  of  the 
"real-world"  pmformance  of  air  bag 
systems  are  contained  in  its  third  Report 
to  Congress,  "Efiiectivenesa  of  Occupant 
Protection  Systems  and  Their  Use." 
December  1996.  Mora  recently,  the 
agency  has  estimated  that  as  of 
No>  amber  1.  1997.  approximately  2620 
lives  have  been  saved  oy  air  bags. 

ODI  recently  conducted  a  reviaw  of 
air  bag  fatalities  and  the  "real-«vorld" 
crash  performance  of  air  bags  in 
evaluating  a  petition  from  the  Center  for 
Auto  Safety  (CAS)  requesting  the  agency 
to  conduct  a  defect  investigation  of 
certain  specified  vehicles.  CAS  alleged 
that  these  vehicles  were  over- 
represented  in  driver-side  air  bag 
fatalities,  and  identified  low  speed 
deployment  (less  than  12  mph  delta  V) 
and  aiKreasive  deployment  as  prime 
contrimiting  bctors.  In  its  review  of 
"real-world"  crash  data,  the  agency 
compared  the  performance  of  the 
vehicles  identified  in  the  CAS  petition 
to  the  performance  of  other  vehicles 
with  driver^ide  air  bags  and  found  that 
some  risk  of  a  serious  or  fatal  injury  to 
an  out-of-position  occupant  is  preaent  in 
any  air  bag-equipped  vehicle.  Data  from 
the  agency's  National  Accidmit 
Sampling  System  (NASS)  indicated  that 
the  air  bags  in  many  vehicles  deploy 
during  impacts  of  less  than  10  mph 
change  of  speed.  Data  provided  by  the 
Insurance  Institute  for  Highway  Safety 
(IIHS)  showed  that  the  vehicles  that 
wrera  the  subject  of  the  CAS  petition  had 
a  rate  of  air  bag  deplojrmenta  per  100 
crashes  that  was  similar  to  that  of  many 
other  vehicles.  The  agency  found  that 
the  subject  vehicles  d^d  not  show  a 
tendency  toward  exceasive  air  beg 
deployments.  NHTSA  concluded  that 
further  investigation  of  these  vehicles 
was  unlikely  to  result  in  a 
determination  that  the  air  bag  systems 
in  the  vehicles  identified  in  Uie  petition 
contain  safety-ralated  defects  as  alleged 
by  the  petitioner,  and  that  a  further 
commitment  of  agency  resources  in  this 
effmt  was  not  warranted.  The  denial 
decision  is  published  at  62  FR  41477 
Oulv  28. 1997). 

Mr.  Friedman  has  not  provided  in  his 
petition  any  new  evidence  to  suggest  the 
existence  of  a  vehicle  design  defect  that 
craalBS  an  unreasonable  risk  to  motor 
vehicle  safety.  His  petition  is  similar  to 
the  CAS  petition  in  that  he  also  has 
identified  low  speed  deployment  and 
aggressive  deployment  of  air  bags  as 
alleged  defects.  However.  Mr. 
Friedman's  petition  is  far  broader  in 
scope  than  CAS',  in  that  it  coven 
virtually  all  vehicles  equipped  with  air 


bags.  Because  NHTSA  has  already 
concluded  that  it  could  not  identify  a 
defect  trend  in  the  smaller  set  of  specific 
vehicle  models  identified  in  the  CAS 
petition,  it  follows  that  it  is  even  leas 
likely  that  an  agency  investioation 
would  identify  a  defect  trend  in  the 
larger  group  of  vehicles  identified  by 
Mr.  Friedman. 

The  agency  has  taken  or  proposed  a 
number  of  actions  to  reduce  the  risk  of 
driver  injury  fimn  air  bags.  NHTSA 
presentiy  permits  individuals  with  valid 
reasons  (such  as  a  medical  reason)  to 
request  the  agency's  Chief  Counsel  to 
exercise  prosecutorial  discration  and 
allow  a  dealer  or  re{>air  shop  to 
deactivate  their  vehicles'  air  bagls). 
Also,  the  agency  has  issued  a  final  rule 
(62  FR  62405  (November  21. 1997))  that 
will  exempt  dealers  and  repair 
businesses  from  the  statutory 
prohibition  against  making  rederally- 
required  safefy  equipment  inoperative 
so  that,  beginning  January  19, 1998,  they 
may  install  retrofit  manual  on-off 
switches  for  air  bags  in  vehicles  owned 
by  or  used  by  persons  in  specified  risk 
groups  whose  requests  for  switches  have 
been  approved  by  the  agency. 

Both  NHTSA  and  the  motor  vehicle 
industry  are  presentiy  providing  vast 
amounts  of  information  about  the  safe 
use  of  vehicles  with  air  begs  to  the 
general  public,  through  the  print  media, 
radio  and  television.  Also,  sll  vehicle 
manufacturers  either  have  sent  or  are  in 
the  process  of  sending  letters  to  ownera 
of  vehicles  with  air  bus  to  supplement 
information  that  already  is  provided  in 
warnings  on  the  sun  visor  and  in  the 
owner's  manual.  The  messages  alert 
ownen  to  the  dangera  of  air  begs  and 
inform  them  of  the  proper  procedtues 
for  occupying  a  seating  position  that  is 
protected  by  an  air  bag. 

n.  Alleged  -SnhaBarinlng"  fai  Vebklea 

With  Two  Poiiat. 

Si 


FMVSS  No.  208  has  required  passive 
restraints  in  at  least  a  percentage  of 
passenger  motor  vehicles  manufactured 
since  September  1,  1986.  Starting  with 
MY  1987,  manufacturers  were  required 
to  phase  in  automatic  occu{>ant 
restraints  to  meet  specified  injury 
criteria.  Although  most  manufacturers 
installed  automatic  seat  belts  in  the 
early  ]rean  of  the  passlVe  restraint 
requirement,  in  more  recent  jrears  air 
bags  have  become  the  more  popular 
form  of  passive  restraint.  Beginning 
with  MY  1990,  all  vehicles  were 
required  to  meet  the  automatic  restraint 
injury  criteria  and  manufKturen  began 
to  make  significant  numbera  of  vehicles 
%vith  driver  air  bags.  Then  in  1991.  the 
Intermodal  SuHace  Transportation 


Efficiency  Act  ("ISTEA")  directed 
NHTSA  to  amend  FMVSS  208  to  require 
air  bags  as  the  form  of  automatic  crash 
protection  in  light  vehicles.  As 
amended.  Standard  No.  208  requires  the 
installation  of  air  bags  in  all  passengw 
cars  manufactured  on  or  after  September 
1, 1997,  and  all  light  trucks 
manufactured  on  or  after  September  1, 
1998. 

Mr.  Friedman's  petition  is  premised 
on  the  assiunption  that  the  covered 
vehicles  were  "built  in  compliance  with 
the  automatic  crash  protection 
requiremenU  of  [FMVSS  No.  208]." 
Until  FMVSS  No.  208  was  amended 
purauant  to  ISTEA,  the  standard  gave 
manufacturers  the  option  of  providing 
"tvro-point'automatic  seat  belt  systems 
that  included  a  combination  of  an 
automatic  shoulder  harness  and  a 
manual  lap  belt  Because  manufacturen 
were  legally  authorized  to  meet  the 
standard  with  this  combination  of 
equipment,  NHTSA  cannot  conclude 
that  two-point  automatic  belt  systems 
that  me(t  the  performance  requirement! 
of  the  standard  when  operated  as 
specified  are  "defectiye"  if  they  are  not 
operated  as  specified. 

Furthermore,  alleged  "submarining" 
by  short  individuals  who  "ride  withmit 
the  lap  belt  and  with  their  seat  in  a 
rearward  position"  normally  will  not 
occur  if  those  individtials  use  the 
maniial  lap  belts  in  their  vehicles,  in 
accordance  with  instructions. 
Individuals  who  find  that  they  either 
cannot  see  properly  or  cannot  reach  the 
foot  controls  due  to  their  height  and/or 
the  design  of  the  vehicle  seating  system 
may  avail  themselves  of  certain  vehicle 
modifications  to  correct  the  problem. 
Very  short  individuals  may  consider 
sitting  on  a  booster  pad  to  raise  their 
seating  position  and/or  contacting  a 
dealer  to  have  the  vehicle  fitted  with  a 
device  to  extend  the  foot  pedals.  Sitting 
on  a  booster  pad  does  not  reduce  the 
protection  that  the  vehicle's  restraint 
system  (the  air  bag  and  the  nbUy  belt) 
provides. 

All  manufacturen  presentiy  provide 
warnings  to  ownen  about  the  need  to 
fasten  manual  safafy  belts  despite  the 
presence  of  an  automatic  restraint 
system.  Warnings  are  located  on  the 
vehicle  sun  visor  and  in  the  owner's 
manual.  Furthennore.  NHTSA  is 
condticting  an  extensive  public 
education  campaign  to  encourage  the 
use  of  manual  seat  belts,  and  also  is 
encouraging  "primary"  enforcement  of 
state  mandatory  seat  belt  use  laws.  The 
agency  anticipates  that  these  measures 
vrill  increase  the  use  of  manual  lap  l^lts 
in  vehicles  that  are  equipped  with  "two- 
point"  automatic  seat  belts. 
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For  the  foregoing  reasons,  further 
expenditure  of  the  agency's 
investigative  resources  on  the 
allegations  in  the  petition  does  not 
appear  to  be  warranted.  Therefore,  the 
petition  is  denied. 

Aothortly:  49  U.S.C  30162  (d);  delegations 
of  authority  at  CFR  1 .  50  and  501 .8. 

Issued  on:  December  9, 1997. 

Associate  Adounistrator/br  Sq/iriy 
Asstuance.  * 

{FR  Doc.  97-33032  Filed  12-17-97;  8:45  am] 
aaxan  oooa  4sn  ss  f 


DEPARTMENT  OF  THE  TREASURY 


fmpueea  woumtpoiIi  woninieiii 
ReqiMM  for  NoHm  V7-65 

OOnCY;  Internal  Revenue  Service  (IRS), 
Treasury.. 

ACTION:  Notice  and  request  for 
comments. 

aUMMMtV:  The  Departinent  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperworic  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reducidon  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2XA)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Notice  97-65, 
Income  Tax  Return  Preparer  Penalties — 
1997  Federal  Income  Tax  Returns  Due 
Diligence  Requirements  for  Earned 
Income  Credit  (ESC). 
DATES:  Written  comments  should  be 
received  on  or  before  Pebraaxy  17, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
TOR  FURTHER  WTORMATIOH  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPRLBiBITARY  MFORMATION: 

TitJe:  Income  Tax  Return  Preparer 
Penalties — 1997  Federal  Income  Tax 
Returns  Due  Diligence  Reqiiirements  for 
Earned  Income  Qedit  (EIC). 

OMB  Number:  1545-1570. 

Notice  Number:  Notice  97-65. 

Abstract:  Notice  97-65  sets  forth  due 
diligence  requirements  for  tax  preparen 


on  returns  involving  the  earned  income 
tax  credit  (EIC).  The  due  diligence 
requirements  include  soliciting  the 
information  necessary  to  determine  a 
taxpayer's  eligibility  for  the  EIC  and  the 
amount  of  the  EIC,  and  the  retention  of 
this  information. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
cunentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,200,000. 

Estimated  Time  Per  Respondent:  8 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  160,000. 

Ilie  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  infurmation  are  confidential, 
as  required  by  26  USXL  6103. 

REQUEST  FOR  COMMTNTI:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  mattm  of 
public  record. 

Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  qualify,  utilify,  and  clarify 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  10. 1997. 
Garrick  R.  Shear, 
mS  Reports  Ctearance  Officer. 
(FR  Doc.  97-32962  FUed  12-17-97;  8:45  ami 
aaxMQ  oooa  4sio-»t-p 


DEPARTMENT  OF  THE  TREASURY 


CLA-«s-sq 

Proposed  Collection;  CoRMnent 
Raquset  for  Regulation  Pro|eet 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTKM:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperworic  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimify  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currentiy,  the  IRS  is  soliciting 
conunents  concerning  an  existing  final 
regulation,  LR-58-83  (T.D.  7959). 
Related  Group  Election  With  Respect  to 
Qualified  Investments  in  Foreign  Base 
Company  Shipping  Opoations 
(§§  1.955A-2  and  1.955A-3). 
DATES:  Written  comments  should  be 
received  on  or  before  Felmiary  17, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Gairick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  MFORMATKM  COMTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569. 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

SUPPiaCiTARY  SgORMATION; 

Title:  Related  Ckoup  Election  With 
Respect  to  Qualified  Investments  in 
Foreign  Base  Company  Shipping 
Operations. 

OhfB  Number:  1545-0755. 

Regulation  Prefect  Niunber  LR-S8- 
83. 

Abstract:  This  regulation  concerns  the 
election  made  by  a  related  group  of 
controlled  foreign  corporations  to 
determine  foreign  base  company 
shipping  income  and  qualified 
investments  in  foreign  base  company 
shipping  operations  on  a  related  group 
basis.  The  information  required  is 
necessary  to  assure  that  the  U.S. 
shareholder  correctiy  reports  any 
shipping  income  of  its  controlled 
foreign  corporations  which  is  taxable  to 
that  shareholder. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 


tULAilA 
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Type  of  Review:  Extension  of  • 
currently  approved  collection. 

Affected  Public:  BuaineM  or  other  for- 
profit  organizations. 

Estimated  Number  of  Re$pondents: 
100. 

Estimated  Time  Per  Respondents:  2 
hours,  3  minutes. 

Estimated  Total  Annual  Burden 
Hours:  205. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Cominenta 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  way*  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  10, 1997. 
Garrick  R.  Skaar, 
IRS  Reports  Clearance  Officer. 
(FR  Doc  97-32963  FUedl2-17-97:  8:45  ami 


DEPARTMENT  OF  THE  TREASURY 
Internal  Ravenua  Service 

(R-46-8t] 

Propoeed  Collection;  Comment 
naquat  for  Regulation  Profect 

AOCNCV:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice  and  lequaat  for 
comments. 

summary:  The  Department  of  the 
Traesury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1905,  Pub. 
L  104-13  (44  U.S.C.  3S06(cK2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation.  FI-4&-89  (TD  8641). 
Treatment  of  Acquisition  of  Certain 
Financial  Institutions:  Certain  Tax 
Consequences  of  Federal  Financial 
Assistance  to  Financial  Institutions 
(§§  1.597-2.  1.597^.  1.597-6.  and 
1.597-7). 

DATES:  Written  comments  should  be 
received  on  or  before  February  17. 1998 
to  be  assured  of  consideration. 


Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

FOR  FURTHER  MFORMAT10N  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3045.  hitemal  Revenue 
Service,  room  5569,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

SUPPt.EMENTARV  MFONMATKM: 

Title:  Treatment  of  Acquisition  of 
Certain  Financial  Institutions;  Certain 
Tax  Consequences  of  Federal  Financial 
Assistance  to  Financial  Institutions. 

OMB  Number:  1545-1300. 

Regulation  Project  Number:  FI-46-89. 

Abstract:  Recipients  of  Federal 
financial  assistance  ("FFA")  must 
maintain  an  account  of  FFA  that  is 
deferred  from  inclusion  in  gross  income 
and  subsequently  recaptured.  This 
information  is  used  to  determine  the 
recipient's  tax  liability.  Also,  tax  not 
subject  to  collection  must  be  reported 
and  information  must  be  provided  if 
certain  elections  are  made. 

.Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  the  Federal 
Government. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  4 
houra,  24  minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,200. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
SfKinsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential. 
as  required  by  26  U.S.C  6103. 

Reqoeat  for  Coounents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the' 
information  shall  have  practical  utility; 
(b)  the  acciuBcy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
qucdity,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  Mrays  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  sarvicea 
to  provide  information. 

Approved:  December  10, 1997. 
Garrick  R.  Shear, 
IRS  Reports  Cleaiance  Officer. 
(FR  Doc.  97-32964  Filed  12-17-97;  8:45  am) 
aaiJNOCooc  4S30-omi 


DEPARTMENT  OF  THE  TREASURY 

Intamal  Revenue  Servict 
[kR-18»-«0] 

Propoeed  Collection;  Comment 
Requeet  for  Regulation  Pro|ect 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


r:  Thd  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1905,  Pub. 
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L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  LR-189-80  (TD  7927), 
Amortization  of  Reforestation 
Expenditures  (§§  1.194-2  a^d  1.194-4). 
DATES:  Written  comments  should  be 
received  on  or  before  February  17, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  Room  5571. 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Amortization  of  Reforestation 
Expenditures. 

OMB  Number:  1545-0735. 

Jiegulation  Project  Number:  LR-189- 
80. 

Abstract:  Internal  Revenue  Code 
section  194  allows  taxpayers  to  elect  to 
amortize  certain  reforestation 
expenditvu«s  over  a  7-year  period  if  the 
expenditures  meet  certain  requirements. 
The  regulations  implement  this  election 
provision  and  allow  the  IRS  to 
determine  if  the  election  is  proper  and 
allowable. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  Earms. 

Estimated  Number  of  Respondents: 
12,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  6,001. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  cmd  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiim  information  are  confidential, 
as  required  by  26  U.S.C  6103. 

Request  for  Commenta 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
ofautomated  collection  techniques  or  e 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  10, 1997. 
Garridc  R.  Shear. 
ntS  Reports  Clearance  Officer. 
[FR  Doc.  97-32965  Filed  12-17-97;  8:45  am] 
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DEPARTMENT  OF  TREASURY 

Internal  Revenue  Service 

Notice  of  Renewal  of  the  Ctwrter  of  the 
information  Reporting  Program 
Advieory  Committee 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  as  amended),  this 
annoimcement  serves  as  notice  that  the 
Department  of  the  Treasury  and  the 
General  Services  Administration's 
Committee  Management  Secretariat 
have  renewed  the  charter  of  the 
Information  Reporting  Program 
Advisory  Committee  (IRPAC)  for  a  two- 
year  period  beginning  on  November  7, 
1997.  As  the  services  of  IRPAC  are 
expected  to  be  needed  for  an  indefinite 
period  of  time,  no  termination  date  has 
been  established  which  is  less  than  two 
years  from  this  date. 
SUPP1.EMENTARY  INFORMATION:  In  1991 
the  Internal  Revenue  Service  (IRS) 
established  IRPAC  in  response  to  a 
recommendation  made  by  the  United 
States  Congress.  The  primary  piupose  of 
IRPAC  is  to  provide  an  organized  public 
forum  for  discussion  of  relevant 
information  reporting  issues  between 
the  officials  of  the  IRS  and 
representatives  of  the  payer  community. 
IRPAC  offers  constructive  observations 
about  current  or  proposed  policies, 
programs,  and  procedures  and,  when 
necetaary,  suggests  ways  to  improve  the 
operation  of  tne  Information  Reporting 
Program  (IRP).  IRPAC  reports  to  the 


National  Director,  Office  of  Specialty 
'  Taxes,  who  is  the  executive  res]}onsible 
for  information  reporting  payer 
compliance.  IRPAC  is  instrumental  in 
providing  advice  to  enhance  the  IR 
Program.  Increasing  participation  by 
external  stalceholders  in  the  planning 
and  improvement  of  the  tax  system  will 
help  achieve  the  goals  of  increasing 
voluntary  compliance,  reducing  burdm. 
and  improving  customer  service.  IRPAC 
is  currenUy  comprised  of  18 
representatives  from  various  s^menta 
of  the  information  reporting  payer 
community  and  one  member  from  the 
Social  Security  Administration.  IRPAC 
members  are  not  paid  for  their  time  or 
services,  but  consistent  with  Federal 
regulations,  they  are  reimbursed  for 
their  travel  and  lodging  expenses  to 
attend  two  or  three  meetings  each  year. 
DATES:  The  request  for  renewal  of  the 
charter  was  signed  by  the  Secretary  of 
the  Treasury  on  November  7, 1997. 
Official  approval  from  the  General 
Service  Administration's  Committee 
Management  Secretariat  was  obtained 
on  the  same  day.  This  cliarter  renewal 
will  expire  in  two  yean. 
ADDRESSES:  Questions  or  concerns 
should  be  directed  to  Ms.  Kate  LaBuda 
at  IRS,  Office  of  Payer  Compliance, 
CP:EX:ST:PC.  Room  2013. 1111 
Constitution  Avenue  NW..  Washington. 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  or  concerns  will  also  be  taken 
over  the  telephone.  Call  Ms.  ICate 
LaBuda  at  202-622-3404  (not  a  toll-free 
nimiber). 

Dated:  December  12. 1997. 
Kate  LaBnda. 

(Acting}  Director,  Office  of  Payer  Compliance. 
Office  of  Specialty  Taxes. 
(FR  Doc.  97-32961  Filed  12-17-97;  8:45  am] 
BILUNO  CODE  4S30-01-P  * 


UNITED  STATES  INFORMATION 
AGENCY 

Women's  l.aadersh^  Training  Program 
for  Central  arKi  Eaetem  Europe; 
Request  for  Proposals 

SUMMARY:  The  Office  of  Citizen 
Exchanges  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultiual  AfEairs 
announces  an  open  competition  for  an 
assistance  award.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  reguJation 
26  CFR  1.501(c)  may  apply  to  develop 
training  programs  that  offer  leadership 
gaining  skills  to  women  in  Albania, 
Bosnia,  Bulgaria,  Croatia.  Czech 
Republic.  Estonia,  Hungary,  Latvia, 
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Lithuania.  Poland.  Romania.  Serbia. 
Slovakia,  and  Slovenia. 

Overall  grant  mailing  authority  for 
this  program  is  contained  in  the  Mutiial 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256,  a< 
amended,  alao  known  as  the  Pulbright- 
Hays  Act.  The  purpoee  of  the  Act  is  "to 
enable  the  Government  of  the  United 
Stataa  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countriaa  .  .  .; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  acliievements  of  the 
people  of  the  United  States  and  other 
nations  .  .  .  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  fwaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Pulbright-Hays  Act. 

Progams  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  profecto  and  prograoM 
are  subject  to  the  availability  of  funds. 

Announcement  Title  and  Number:  All 
communications  with  USIA  concerning 
this  RFP  should  refior  to  the 
aimouncement's  title  and  reference 
number  E/P-«8-ig. 

Deadline  for  Propoaalt:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington.  O.C.  time 
on  Friday.  February  27.  1998.  Faxed 
documenU  will  not  be  accepted  at  any 
time.  Documents  postmarked  by  the  due 
date  but  received  at  a  later  date  will  not 
be  accepted.  We  anticipate  that  grants 
will  begin  on  or  about  June  1,  1998. 
fCm  RJfm«N  MFOMIATION  CONTACT: 
The  OfBce  of  Qtizen  Exchange  (E/PE) 
Room  224,  U.S.  Information  Agency. 
391  4th  Street.  S.W..  Washington.  O.C 
20547.  telephone:  202-619-5319.  Cue: 
202-619-4350.  or  Internet  addreas: 
cminei^usia.gov,  to  request  a 
Solicitation  Package  containing  more 
detailed  information.  Please  request 
required  application  forms,  and 
standard  guidelines  for  preparing 
propoaals.  including  specific  criteria  for 
preparation  of  the  proposal  budget. 

To  Download  A  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  «vebaito  at  http://www.usia.gov/ 
education/r^s.  Please  read  all 
information  before  downloading. 

To  Receive  A  Solicitation  Package  Via 
FAX  on  Demand:  The  entire  Solicitation 
Package  may  be  received  via  the 
Bureau's  "Granta  Information  Fax  on 
Demand  System",  which  is  accessed  by 
calling  202/401-7610.  Please  request  a 


"Catalog"  of  available  documenta  and 
order  numbers  when  first  entering  the 
s]rstem. 

Please  specify  USIA  Program  Officer 
Christina  Miner  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Fedaral 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  paaaed.  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  applicants  until  the 
Bureau  propoaal  review  proceas  has 
been  completed. 

SubmiMtionM:  Applicanta  must  follow 
all  instructions  given  in  the  Solicitation 
fcrkaga.  The  original  and  ten  copies  of 
the  application  should  be  sent  to:  U.S. 
Information  Agency.  Ref.:  E/P-98-19, 
Office  of  CranU  Management.  E/XE. 
Room  326.  301  4th  Street.  S.W.. 
Washington.  D.C.  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Propoaal 
Narrative"  sections  of  the  propoaal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  m»iriiniirfi  line 
length  of  65  characters.  USIA  «vill 
transmit  these  files  electronically  to 
USIS  poets  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  posta'  comments  for  the 
Agency's  granta  review  process. 

Divanily, 
Gi 


9UPPLBie«TAI1V  MPOmiATION: 


Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  nmintatn  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  Inoadest  sense  and 
encompass  differences  Including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicanta  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content  Please  refer  to  the  review 
critaria  under  the  'Support  for  Diversity' 
section  for  specific  su^estions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
tliat  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy",  USIA 
"shall  take  appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  righta  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contenta.  to  the  full  extent 
deemed  feasible. 


USIA  is  interested  in  proposals  that 
encotirage  the  growth  of  democratic 
iiutitutions  in  Central  and  Eastern 
Europe.  Exchanges  and  training 
programs  supported  by  the  Office  of 
Qtizen  Exchiange's  institutional  granta 
should  operate  at  two  levels:  they 
should  enhance  institutional 
relationships;  and  they  should  offor 
practical  information  to  individuals  to 
asaist  them  with  their  professional 
responsibilities.  Strong  proposals 
usiially  have  the  following 
characteristics:  an  existing  partner 
relationship  between  an  American 
organization  and  an  in-countiy 
institution  in  Central  and  Eastern 
Europe;  a  proven  track  record  of 
conducting  program  activity:  cost- 
sharing  frtun  American  or  in-country 
sources,  including  donations  or  air 
fares,  hotel  and/or  housing  costo; 
experienced  staff  with  language  fisciUty; 
and  a  clear,  convincing  plan  snowing 
how  permanent  resulta  will  be 
accomplished  as  a  result  of  the  activity 
funded  by  the  grant.  USIA  wanta  to  see 
tangible  forms  of  time  and  money 
contributed  to  the  project  by  the 
prospective  grantee  institution,  as  well 
as  funding  firom  third  party  sources.  We 
recommend  that  programs  with  a  U.S. 
component  include  letters  of 
commitment  from  host  institutions, 
even  if  tentative.  Letters  of  commitment 
from  any  in-country  partners  should 
■Jso  be  providad.  Applicants  are 
encour^^  to  consult  with  USIS  offices 
regarding  program  content  and  partner 
institutions  before  submitting  proposals. 
Award-receiving  applicanta  will  be 
sjqMcted  to  maintain  contact  with  the 
USIS  post  throughout  the  grant  period. 
USL\  requesta  proposals  for  projecta 
that  ofiiBr  leedership  training  skills  to 
representatives  of  women's 
organizations  who  are  active  in  their 
own  communities  in  Albania.  Boanta, 
Bulgaria.  Croatia,  the  Czech  Republic. 
Estonia.  Hungary.  Latvia,  Lithuania. 
Poland,  Romania,  Serbia,  Slovakia,  and 
Slovenia.  The  focus  of  the  traiiung 
program  should  be  on  how  to  identify 
priorities,  organize  and  form  coalitions, 
and  influence  decision  makers  about 
issues  and  problems  afiecting  the  well- 
being  of  people  in  local  communities. 
Proposals  are  not  limited  to  a  one- 
country  focus  but  may  address  how  to 
build  networks  among  woman's 
organizations  in  several  countries. 
Project  activities  may  include: 
internships;  study  toun;  short-term 
training;  consultatiotu;  and  extended, 
intensive  workshops  taking  place  in  tlie 
United  States  or  in  Central  and  Eastern 
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Europe.  Prospective  grantee  institutions 
should  identify  the  Central  and  Eastern 
European  local  organizations  and 
individuals  with  whom  they  are 
proposing  to  collaborate  and  describe  in 
detail  previous  cooperative   • 
programming  and  contacta.  Program 
activity  may  take  place  in  Central  and 
Eastern  Europe  or  in  the  United  States. 
This  activity  is  intended  to  follow-up  on 
issues  addressed  in  the  Vital  Voices 
conference  held  in  Vienna  frtun  July  9- 
11.  For  more  information  on  the 
conference,  pleese  see  the  Vital  Voices 
Homepage  at  fattp'7/www.usia.gov/ 
vitalvoices. 

Selectkm  of  Paitk^aiits 

Programs  should  describe  deariy  the 
^rpe  of  persons  who  will  participato  in 
the  program  as  well  as  the  process  by 
which  paiticipanta  will  be  selected.  In 
the  selection  of  foreign  partidpanta. 
USIA  and  USIS  posta  abroad  retain  the 
right  to  nominate  participanta  and  to 
approve  or  reject  partidpanta 
recommended  by  the  grantee  institution. 
Priority  will  be  given  to  foreign 
partidpanta  wdio  have  not  previously 
tiaveled  to  the  United  States. 

Visa  lasnUtioaa 

Foreign  partidpanta  on  programs 
sponsored  by  the  Office  of  Qtizen 
Exchanges  »re  granted  J-1  p^rh^tigi. 
Visitor  visas  by  the  American  Em^usy 
in  the  sending  cotmtry. 

Pn^acl  Fending 

Since  USIA  ^ant  mslstance 
constitutes  aoly  a  portion  of  total 
project  funding,  proposals  should  list 
and  provide  evidence  of  other  sources  of 
financial  and  in-kind  support  Proposals 
with  substantial  private  sector  supptHt 
from  foundations,  corporations,  and 
other  institutions  will  be  considered 
highly  competitive. 

Altoough  no  set  funding  limit  exista, 
proposals  for  less  that  575,000  will 
receive  prefarence.  Organizations  with 
less  that  four  yeers  of  successful 
experience  in  managing  international 
exchange  programs  are  limited  to 
$60,000.  Applicanta  are  invited  to 
provide  both  an  all-indnsive  budget  as 
well  as  seperato  sub-budgeta  for  each 
program  component,  phese,  location  or 
activity  in  order  to  CsdUtate  USIA 
decisions  on  funding.  While  a 
comprehensive  line  item  budget  based 
on  the  model  in  the  Solidtation  Package 
must  be  submitted,  separate  component 
budgeta  are  optional. 

The  following  project  costs  are 
eligible  for  consideration  for  funding: 

1.  International  and  domestic  air 
Cues;  transit  costa;  ground 
transportation  costa. 


2.  Per  Diem.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $140/day  for  program  partidpanta 
or  the  published  U.S.  Federal  per  diem 
rates  for  individual  American  dties.  For 
activities  outside  the  U.S.  the  published 
Federal  per  diem  rates  must  be  used. 

Note:  U.S.  escorting  staff  must  use  the 
pul>lidied  Federal  per  diem  rates,  not  tha  flat 
rate.  Per  diem  rates  may  be  amTHftTJ  at  ht^:/ 
/www.policyworks.gov/. 


3.  Interpreters.  If  needed,  interpreters 
for  the  U.S.  program  are  provided  by  the 
U.S.  State  Depeiftment  Language 
Services  Division.  TypicaUy,  a  pair  <rf 
simultaneous  interpreten  is  provided 
for  every  four  visitors.  USIA  granta  do 
not  pay  for  foreign  interpreters  to 
accompany  dele^tions  from  their  home 
country.  Grant  proposal  budgeta  should 
contain  a  flat  S140/day  per  diem  for 
eech  Department  <rf  State  interpreters,  as 
weU  as  home-program-home  air 
transportation  of  $400  per  interpreter 
plus  any  U.S.  travel  expenaes  during  the 
program.  Salary  expenses  are  covered 
centrally  and  should  not  be  part  of  an 
applicant's  proposed  budget 

4.  Book  and  cultural  allowance. 
Partidpanta  are  entitled  to  and  escorta 
are  reimbursed  a  one-time  cultural 
allowance  of  $150  per  person,  plus  a 
partidpent  book  allowance  of  $50.  U.S. 
staff  do  qptget  theae  benefits. 

5.  Coosultanta.  May  be  \jaed  to 
provide  specialized  expertise  or  to  make 
presentations.  Daily  honoraiia  generally 
do  not  exceed  $250  per  day. 
Subcontracting  oiganizadoQS  may  also 
be  used,  in  which  case  the  nvritten 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  propoaal. 

6.  Room  rental,  vouch  gmnally 
should  not  exceed  $250  per  day. 

7.  Matoials  development  Proposals 
may  contain  costa  to  purchase,  develop, 
and  translate  materials  for  partidpanta. 

8.  One  wrorking  meal  per  project  Per 
capita  coeta  may  not  exceed  $5-8  for  a 
lunch  and  $14-20  for  a  dinner, 
excluding  room  rental.  The  number  of 
invited  guesta  may  not  exceed 
partidpanta  by  more  than  a  foctor  of 
two-to-one. 

0.  A  return  travel  allowance  of  $70  for 
each  partidpent  which  is  to  be  used  for 
inddnital  expenditures  incurred  during 
international  travel. 

10.  All  USL^-fimded  delegates  will  be 
covered  under  the  terms  of  a  USIA- 
sponsored  health  insurance  policy.  The 
premiiun  is  paid  by  USIA  diiectiy  to  the 
insurance  compeny. 

11.  Administrative  Costa.  Other  costa 
necessary  for  the  effective 
administration  of  the  program, 
induding  salaries  or  grant  organization 


employees,  benefita.  and  other  direct 
and  indirect  costa  per  detailed 
instructions  in  the  application  package. 

Please  refer  to  the  &d[idtati(m 
Package  for  complete  budget  guidelinaa 
and  formatting  instructions. 

Review  PMoeas 

USIA  wiU  acknowledge  receipt  of  all 
proposals  and  %vill  review  them  for 
technical  digibility.  Proposals  will  be 
deemed  inel^ble  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solidtation  Package.  Eligiblo 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  East  European  and  NIS  Affsin 
and  the  USIA  post  oversees,  when 
appropriate.  Proposals  may  be  reviewed 
by  the  Office  of  the  General  Coimsel  or 
t^  othn  Agency  elements.  Funding 
dedsioiu  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  AfEsin.  Final  technical 
authority  for  assistance  awards  (granta 
or  cof^ierative  agreonents)  resides  with 
the  USIA  granta  officer. 

Review  Crilaria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ord«ed  and  all  cany  equal 
weight  in  the  proposal  evaluation: 

1.  QuaMty  o/ Avfnun  Idea:  Proposals 
should  respond  to  the  program 
requirementa  of  the  RFT  and  exhibit 
originality,  substazica,  precision,  and 
relevance  to  the  Agency  mission. 

2.  Program  fJanning  and  abiUty  to 
achieve  ol^edives:  Program  objectives 
should  be  stated  clearly  and  precisely 
and  should  reflect  the  applicant's 
expertise  in  the  sul^ect  aree  and  the 
region.  Objectives  should  respond  to  the 
topic  in  this  announcement  sind  should 
relate  to  the  currmt  conditions  in  the 
target  countries.  They  should  be 
reesonable  and  attainable.  A  detailed 
woric  plan  should  explain  step  by  step 
how  dijectives  vrill  be  achieved.  The 
substance  of  seminars,  presentations, 
consulting,  interships,  and  itineraries 
should  be  spelled  out  in  detaiL  A 
timetable  indicating  when  major 
program  tasks  will  be  undertaken 
should  be  provided.  Responsibilities  of 
in-country  partnos  should  be  clearly 
described. 

3.  Support  of  Diversity:  Proposals 
should  dsponstrate  substantive  support 
of  the  Bureeu's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  dted  in  both  program  administratiiHi 
(selection  of  partidpanta,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wf^h 
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up  MMiona,  prognm  meetings,  raeouioe 
matarials  and  follow-up  activities). 

4.  InBtituUonal  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 
The  narrative  should  demonstrate 
proven  ability  to  handle  logistics. 
Proposal  should  reflect  the  institution's 
expertise  in  the  subject  area  and 
knowledge  of  the  country.  Proposals 
should  demonstrate  the  Institutional 
record  of  successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Agency  grants  as  determined  by  USIA's 
Office  of  Contracts.  The  Agency  will 
consider  the  past  performance  of  prior 
recipients  and.  the  demonstrated 
potential  of  new  applicants. 

5.  Project  Evaluation:  USIA  is  results- 
oriented.  Proposals  should  include  a 
plan  to  evaluate  the  activity's  success, 
both  as  the  activities  unfold  and  at  tbe 
end  of  the  program.  USIA  recommends 
that  tfai  proposal  include  a  draft  survey 
qiwatfcwnalre  and/or  plan  for  use  of 
another  measurement  technique  (such 
as  focus  group)  to  link  outcomes  to 
original  project  objectives.  Award-  • 
receiving  organizations/institutions  will 
be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
amduded  or  quarterly,  whichever  is 
less  frequent. 

6.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  ensures  that  USIA 
supported  programs  are  not  isolated 
events. 

7.  Coat-effteUvmeta/cott  Mharing:  llw 
overhead  and  adiainlstrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  itenu 
should  be  necessary  and  appropriate. 
Proposals  should  maximise  coat-sharing 
through  other  private  sector  support  as 
well  as  institutional  direct  funding 
contributions. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  repraaentative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  doea  not  constitut^an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 


right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  %irill 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  kitemal  USIA  procedures. 

Dated:  DaoMnbw  11. 1M7. 
takart  L.  Barla. 

Deputy  AMwodate  Dinctorfar  Educational 
and  Othuial  Affain. 
(FR  Doc  97-32815  FUwl  12-17-97:  8:45  am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

CoalmHJvIng  Adjuannanta  and 
Haaoatona  or  Markar  Alloafanoa  Rata 

AOetCY:  Department  of  Veteraiu  AfEsirs. 
ACTION:  Notice. 


As  required  by  law.  the 
Department  of  Veterans  AfEsirs  (VA)  is 
hereby  giving  notice  of  cost-of-living 
adjustments  (COLAs)  in  certain  benefit 
talM  and  income  limitations.  These 
COLAs  affect  the  pension,  parents' 
dependency  and  indemnity 
compensation  (DIC).  and  spina  bifida 
pronms.  Theee  adjustments  are  based 
on  tba  liaa  in  tbe  Consumer  Price  Index 
(CPI)  during  the  one-year  period  ending 
September  30.  1997.  VA  is  also  giving 
notice  of  the  maximum  amount  of 
reimbursement  that  may  be  paid  for 
headstones  or  markers  purchased  in  lieu 
of  Govemipent-fumished  headstones  or 
markers  in  Fiscal  Year  1998.  which 
began  on  October  1. 1997. 

DATB:  Theee  COLAs  are  effective 
December  1. 1997.  The  headstone  or 
mariLer  allowance  rate  is  effoctive 
October  1.1997. 

FOM  FURTMDI  WtromUVOH  CONTACT:  Paul 
Trowbridge,  Consultant,  Compensation 
and  Pension  Service  (213B),  Veterans 
Benefit  Administration,  Department  of 
Veteraiu  Affairs,  810  Vermont  Avenue, 
NW..  Washington,  DC  20420,  (202)  273- 
7218. 

ttlPFt^MBrrARY  MRMMATKM:  Under  38 
use.  2306(d).  VA  may  provide  . 
reimbursement  for  the  cost  of  non- 
Govemment  headstones  or  markers  at  a 


rate  equal  to  the  actual  cost  or  the 
average  actiial  cost  of  Government- 
furnished  headstones  or  markers  during 
the  fiscal  year  preceding  the  fiscal  year 
in  which  the  non-Government 
headstone  or  marker  was  purchasad, 
whichever  is  less. 

Section  8041  of  Pub.  L.  101-508 
amended  38  U.S.C.  2306(d)  to  eliminate 
tbe  payment  of  tbe  monetary  allowance 
in  lieu  of  a  VA-provided  heedstone  or 
marker  for  deeths  occiirring  on  or  after 
November  1, 1990.  However,  in  a 
precedent  opinion  (O.  G.  C.  Prec.  17- 
90),  VA's  General  Counsel  held  that 
there  is  no  limitation  period  applicable 
to  claims  for  benefits  under  the 
provisions  of  38  U.S.C  230e(d). 

The  average  actual  cost  of 
Government-furnished  headstones  or 
markers  during  any  fiscal  year  is 
determined  by  dividing  the  sum  of  VA 
costs  during  that  fiscal  year  for 
procurement,  transportation,  and 
miscellaneous  administration, 
inspection  and  support  staff  by  the  total 
number  of  headstones  and  markers 
procured  by  VA  during  that  fiscal  year 
and  rounding  to  the  neerest  whole 
dollar  amount. 

The  average  actual  cost  of 
Govemment-fumished  heedstones  or 
mai^raJor  Fiscal  Year  1997  imder  tbe 
above  computation  method  was  $109. 
Therefore,  effective  October  1, 1997.  tbe 
maximum  rate  of  reimbursement  for 
non-Government  headstones  or  markers 
purchased  during  Fiscal  Year  1998  is 
$109. 

Coat-of-Uviag  Adjustments 

Under  the  provisions  of  38  U.S.C 
5312  and  section  306  of  Pub.  L  95-588. 
VA  is  required  to  increase  the  benefit 
rates  and  income  limitations  in  the 
pension  and  parents'  DIC  programs  by 
tbe  same  percentage,  and  effective  the 
same  date,  as  increases  in  the  benefit 
aOMunts  payable  under  title  II  of  the 
Social  Security  Act.  The  increased  rates 
and  income  limitations  are  also  required 
to  be  published  in  the  Federal  Register. 

The  Social  Security  Administration 
has  announced  that  there  will  be  a  2.1 
percent  cost-of-living  increase  in  Social 
Security  benefits  effective  December  1, 
1097.  Therefore,  applying  the  same 
percentage  and  roimdUng  up  in 
accordance  with  38  CFR  3.29,  the 
following  increased  rates  and  income 
limitations  for  the  VA  pension  and 
parents'  DIG  programs  wiil  be  effoctive 
December  1. 1997: 
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Table  i.— Improved  Pension 


(1)  Vetarana  pemianeoHy  and  totally  disabled  (38  U.S.C.  1521): 
Veteran  wOh  no  dependents.  $8,665 
Veteran  wWi  one  dependent.  $1 1.349 
For  each  addWonal  dependent,  $1,476 

(2)  Veterans  in  need  of  aid  and 
Veteran  wNh  no  dependents.  $13,850 
Veteran  wMhone  dependant.  $16.542 
For  each  aiktMuiiBl  dependant,  $1 ,476 


(38  U.S.C.  1521): 


married  to  one  another,  combined  rales  (38  U.S.C.  1521): 
or  housebound.  $1 1.349 


$18,466 


(3)  Veterans  wtto  aie  housebound  (38  U.SJC.  1521): 
Veteran  wNh  no  dependents.  $10,591 
Velaran  wNh  one  dependent.  $13,275 
For  each  addMonrt  deperxlent,  $1,476 

(4)Te« 
raewwr  weiBfan  si  neea  oi  an  ana 
BIher  veteran  in  need  of  aid  and  aBendanca.  $16,542 
Both  welarans  in  need  of  aid  and  adendance.  $21,734 
Elhar  valsfan  houaabound.  $13,275 
Bo»i  valarans  houaabound.  $15,202 
One  valsran  houaabound  and  one  veteran  in  need  of  aid  and 
For  each  dependent  ctiM.  $1 .476 

(9  SuraMng  spouse  alona  and  wNI)  a  cMU  or  cNktren  ol  the  decaeaed  weterm  in  custody  of  llw  eurvMng 
Surviving  spouse  alona.  $6306 

SwvMng  spouse  and  one  chU  in  hie  or  her  custody.  $7,007 
For  each  addWonai  GNU  in  his  or  her  custody.  $1,476 

(6)  SwvMng  spouaeain  needofaid  and  attandance  (38  U.S.a  1541): 
Surviving  spouee  atone.  $8,288 

SwvMng  spouee  wMi  one  cMd  in  Ms  or  her  custody.  $1 1.062 
For  each  addWonal  chU  in  his  or  hsr  custody.  $1,476 

(7)  Surviving  spousss  who  are  houssbound  (38  U.S.C.  1541): 
SuraMng  spouse  slone.  $7,101 

Sunrtwing  spouse  snd  one  chid  in  hie  or  her  custody.  $8,806 
For  saeh  addMonal  chid  in  his  or  hsr  custody.  $1,476 

(8)  Surviving  chid  irfone  (38  U.S.C.  1542).  $1,476 


(38  U.S.C.  1541): 


Reduction  for  income.  Ilie  rate 
pajrable  is  tbe  applicable  mwirfmiiin  tate 
minus  the  countable  anmijil  income  of 
tbe  eligible  persoiL  (38  U.S.C.  1521, 
1541  and  1542). 

hkxican  border  period  cmd  World 
War  I  veterans.  Tbe  applicable 
maximum  annual  rate  payable  to  a 
Mexicui  border  period  or  World  War  I 
veteran  under  this  table  shall  be 
increased  by  $1,963.  (38  U.S.C.  1521(g)). 

Parents' OK 

DIC  shall  be  paid  monthly  to  parents 
of  a  deceased  veteran  in  the  following 
amounts  (38  U.S.C  1315): 

Table  2 

One  parent.  If  there  is  only  one 
parent,  tbe  monthly  rate  of  DIC  paid  to 
such  parent  shall  be  $412.  reduced  on 
the  besis  of  the  parent's  wnnnnj  income, 
according  to  tbe  following  formula: 


For  each  $1  of  annual  income 

Shai  be  reduced  by 

WNch  is 
more 
than 

But  not 
more 
thm 

$0.00  . ... 

.06  ._ ™!."" 

0 
$800 

$800 

9.857 

One  parent  who  has  remarried.  If 
there  is  only  one  parent  and  the  parent 
has  remarried  and  is  living  with  tbe 
parent's  spouse,  DIC  shall  be  paid  under 
Table  2  or  under  Table  4.  whichever 
shall  result  in  the  greater  benefit  being 
paid  to  tbe  veteran's  parent.  In  the  case 
of  remarriage,  the  total  combined  Annual 
income  of  llie  parent  and  tbe  parent's 
spouse  shall  be  counted  in  determining 
the  monthly  rate  of  DKl 

Two  parents  not  living  together.  The 
rates  in  Table  3  apply  to  (1)  two  parents 
who  are  not  living  together,  or  (2)  an 
unmarried  parent  when  both  parents  are 
living  and  the  other  parent  has 
remarried.  The  monthly  rate  of  DIC  paid 
to  each  such  parent  shall  be  $297. 
reduced  on  tbe  basis  of  each  parent's 
annual  income,  according  to  the 
following  formula: 

Table  3 


Ho  DIC  is  payable  under  this  table  if 
anntial  income  exceeds  $9,857. 


For  each  $1  of  annual  income 

The  $297  monthly  rale 

Shai  be  reduced  by 

Wtiich  is 
more 
than 

But  not 
more 
Unm) 

$0.00  

.06  '. . 

.07  

08    

0 

$800 

900 

1.100 

$800 

900 
1.100 
9.857 

No  Die  is  payable  imder  this  table  if 
annual  income  exceeds  $9,857. 

Two  parents  living  tttgethm  or 
remarried  parents  living  with  spouses. 
Tbe  rates  in  Table  4  apply  to  each 
parent  living  with  anraier  perent;  and 
each  remarried  parent,  when  both 
parents  are  alive.  The  monthly  rate  of 
DK]  paid  to  such  parents  will  be  $278 
redtu»d  on  the  bttis  of  tbe  combined 
annual  income  of  the  two  perents  living 
together  or  the  remarried  parent  or 
parents  and  spouse  or  spouses,  as 
computed  under  the  following  formula: 

Table  4 

For  each  $1  of  anmial  income 
The  $278  momtiiy  rale 


ShM  be  reduced  by 

Which  is 
more 

But  not 
mora 
Ihw 

$.00 

.03  

M  

JK  .   ....     ..„   .    -.. 

M 

!o6  ".Z"ZZ     ZZi 

0 
$1,000 
1,500 
1.900 
2.400 
2.900 
3.200 

$1,000 
1.500 
1.900 
2.400 
2.900 
3.200 

13.250 

No  DIC  is  payable  under  this  table  if 
combined  annual  income  exceeds 
$13,250. 

The  rates  in  this  table  are  also 
applicable  in  the  case  of  one  surviving 
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parent  who  has  remarried,  computed  on 
the  basis  of  the  combined  income  of  the 
parent  and  spouse,  if  this  would  be  a 
greater  benefit  than  that  specified  in 
Table  2  for  one  parent. 


Aid  and  attendance.  The  monthly  rate 
of  Die  payable  to  a  parent  under  Tables 
2  through  4  shall  be  increased  by  $221 
if  such  parent  is  (1)  a  patimit  in  a 
nursing  home,  or  (2)  helpless  or  blind, 
or  so  nearly  helpless  or  blind  as  to  need 


or  require  the  regular  aid  and 
attendance  of  another  person. 

Minimum  rate.  The  monthly  rate  of 
DKZ  payable  to  any  parent  under  Tables 
2  through  4  shall  not  be  less  than  $5. 


Table  5.— Section  306  P&tsion  Income  Limitations 


(1)  Velann  or  survtving  spouae  wNh  no  dapandrte.  S0.867  (Pub.  L  95-568,  aactton  a06<a)). 

(2)  Veteran  wtth  no  dependents  in  need  of  M  and  aOandance.  $10,357  (38  U.S.C.  1521(d)  as  in  effect  on  December  31, 1978). 

(3)  Velann  or  swvMng  spouae  wWi  one  or  mora  dependants.  $13,250  (Pub.  L  95-688.  section  306(a)). 

(4)  VMaran  wNh  one  or  more  dapendenta  in  need  ol  aid  and  sHendance.  $13,750  (38  U.S.C.  1521(d)  as  in  effect  on  December  31, 1978). 

(5)  ChM  (no  entMed  veteran  or  aun^Mng  apouae),  $8,067  (Pub.  L  95-588,  section  306(a)). 

(6)  Spouae  income  csduaion  (38  CFR  3.262),  $3,144  (Pub.  L  96-688.  section  306(a)(2)(B)). 


Table  6.— Old-Law  Pension  Income  Umjtations 


(1) 


or  surviving  spouae  without 
or  survMng  apouae  wMh  orte  or 


or  an  enliied  child.  $8,628  (Pub.  L  95-588,  section  306(b)). 
$12,440  (Pub.  L  96-688.  section  306(14). 


Spina  Bifida 

Section  421  of  Pub.  L  104-204  added 
a  new  chapter  18  to  title  38,  United 
States  Code,  authorizing  VA  to  provide 
certain  benefits,  including  a  monthly 
monetary  allowance,  to  children  bom 
with  spina  bifida  who  are  natural 
children  of  veterans  who  served  in  the 
Republic  of  Vietnam  during  the  Vietnam 
era.  Pursuant  to  38  U.S.C.  1805(bK3), 
spina  bifida  rates  are  subject  to 
ad|ustment  under  the  provisions  of  38 
U.S.C.  5312,  which  provides  for  the 
adjustment  of  certain  VA  benefit  rates 
whenever  there  is  an  increase  in  benefit 
amounts  payable  under  title  II  of  the 
Social  Security  Act  (42  U.S.C.  401  et 
seq.).  Effective  December  1,  1997,  spina 
bifida  monthly  ratea  an  as  follows: 

Level  I:  S205 
Level  II:  $715 
Level  m:  $1,226 
Dated:  Dacambar  10. 1997. 


Acting  Secretary  of  Veterans  Affair*. 

(FR  Doc.  87-32086  Filed  12-17-97;  8:45  am) 

I  COOK  sas-ai-r 


DEPARTMBfT  OF  VETERANi 
AFFAIRS 

WBQV  bUIIMIIillVS,  tmfOGm  Ol  MMimgS 

The  Department  of  Veterans  Affdrs 
(VA).  in  accordance  with  Pub.  L.  92- 
463,  gives  notice  that  meetings  of  the 
VA  Wage  Committee  wiil  be  held  on: 

Wednesday,  January  14. 1998,  at  2:00 

p.m. 
Wednesday,  February  18. 1996.  at  2:00 

pjn. 
Wednesday,  March  25. 1998.  at  2.-00 

p.m. 

The  meetings  will  be  held  in  Room 
246.  Department  of  Veterans  AfEdrs 
Central  Office.  810  Vermont  Avenue, 
NW.  Washington,  DC  20420. 

The  Ckimmittee's  purpose  is  to  advise 
the  Under  Secretary  for  Health  on  the 
development  and  authorization  of  wage 
schediiles  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  will 
consider  wage  survey  specifications. 
wage  survey  data,  local  committee 
reports  and  recommendations,  statistical 
analyaea,  and  proposed  wage  schedules. 


All  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Department  of  Veterans  AfiEsirs  and 
because  the  wage  survey  data 
considered  by  the  Committee  have  been 
obtained  from  officials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
Pub.  L.  92-463.  as  amended  by  Pub.  L. 
94-409.  and  5  U.S.C  5S2b(cK2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  bom 
the  Chairperson.  VA  Wage  C>)mmittee 
(05),  810  Vermont  Avenue.  NW, 
Washington.  DC  20420. 

Dated:  December  11, 1997. 

By  Direction  of  tiie  Secrataiy. 
Heyward  Banaiatar. 
Committee  Management  Officer. 
(FR  Doc  07-32987  Filed  12-17-47;  8:45  am) 


Thursday 
December  18,  1997 


Part  II 

Federal  Reserve 
System 

12  CFR  Part  202 

Equal  Credit  Opportunity;  Final  Ruia 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  202 

(RsgiiMlon  B;  Ooctot  Na  R-OMQ 

Equal  CredH  Opportunity 

tamer,  Board  of  Governors  of  the 
Pedsral  Rasarve  System. 
ACTION:  Final  rule. 


r:  The  Board  is  publishing 
revisions  to  Regulation  B  (Equal  Credit 
Opportunity).  The  revisions  Implement 
recant  amendments  to  the  Equal  Credit 
Opportunity  Act  (ECOA).  These 
anandments  create  s  legal  privilege  for 
information  developed  by  creditors  as  a 
result  of  "self-tesU"  that  they 
voluntarily  conduct  to  determine  the 
level  of  their  compliance  tvith  the 
EOOA.  The  Depaitmant  of  Housing  and 
Urban  Development  will  publish  similar 
revisions  to  the  regulations 
implementing  the  Fair  Housing  Act. 
DATM:  The  rule  is  effsctive  January  30. 
11 


kTION  OONTACT: 
)ames  A.  MitJiaels.  Senior  Attorney,  or 
Natalie  E.  Taylor.  Staff  Attorney. 
Division  of  Consumer  and  Community 
Afhirs.  Board  of  Governors  of  the 
Federal  Rasarve  System,  at  (202)  452- 
3M7  or  452-2412:  for  the  hearing 
impaired  only.  Diane  fenldnB. 
Tetsrommunications  Device  Cor  the  Deef 
(TDD),  at  (202)  452-3544. 


ART 


iTKM: 


The  Equal  Credit  Opportuidty  Act 
(ECOA).  15  U.S.C  1091.  makes  it 
unlawful  for  creditors  to  discriminate  in 
any  aspect  of  a  credit  transaction  on  the 
besis  of  sex,  race,  color,  religion, 
national  origin,  marital  status,  age 
(provided  the  applicant  has  the  capacity 
to  contract),  because  all  or  part  of  an 
applicant's  Income  derives  from  any 
public  assistance,  or  because  an 
applicant  has  in  good  (sith  exercised 
any  ri^t  under  the  Consumer  Credit 
Protection  Act  The  ect  is  implemented 
by  the  Boerd's  Regulation  B  (12  CFR 
part  202). 

Ob  September  30, 1906,  the  President 
signed  into  law  amendments  to  the 
EOOA  as  part  of  the  Economic  Growth 
and  Regulatory  Paperwork  Reduction 
Act  of  1996  (Ptib.  l^  104-208.  110  Stat. 
3009)  (1996  Act).  Section  2302  of  the 
1996  Act  creates  a  legal  privilege  for 
information  developed  by  creditors 
through  voluntary  "self-tests"  that  are 
conducted  to  determine  the  level  or 
effoctiveness  of  their  compliance  with 
the  ECOA,  provided  that  appropriate 
corrective  action  is  taken  to  address  any 


possible  violatioiu  that  may  be 
discovered.  Privileged  information  may 
not  be  obtained  by  a  government  agency 
for  use  in  an  examination  or 
investigation  relating  to  compliance 
with  tlM  ECOA,  or  by  a  government 
agency  or  credit  applicant  in  any 
proceeding  in  which  a  violation  of  the 
ECOA  U  Jleged.  The  1996  Act  alao 
provides  that  a  challenge  to  a  creditor's 
claim  of  privilege  may  be  filed  in  any 
court  or  administrative  law  pmreeHing 
with  appropriate  furisdiction. 

llie  1996  Act  directs  the  Board  to 
issue  implementing  regulations, 
including  a  definition  of  what 
constitutes  a  "self-test."  The  Act  also 
sstablishes  a  [Hivilege  for  creditor  Mlf- 
testing  under  the  Fair  Housing  Act  (42 
U.S.C  3601  et  m(L).  which  is 
administered  by  the  Department  of 
Housing  and  Urban  Development 
(HUD).  The  sUtuto  directs  the  Board 
and  HUD  to  issue  substantially  similar 
regulations.  In  )anuary.  the  Boisrd 
published  a  propoaed  rule  to  Regulation 
B  implementing  the  amendments  to  the 
EOOA  (62  FR  56.  January  2, 1997).  After 
consiiltation  with  the  federal  agenciea 
respaosible  far  enforcing  the  EOOA  and 
with  HUD.  the  Boerd  is  publishing  final 
rules  to  implement  the  1906  Acf  s 
amendments  to  the  ECOA.  HUD  will 
puhUah  rules  to  implement  the 
amandments  to  the  Fair  Housing  Act 
'  After  reviewing  both  regulations,  the 
Board  and  HUD  believe  that  there  is  no 
substantial  difference  in  the  final  rulaa 
and  that  they  should  be  interpreted  to 
have  the  same  efiect,  except  where 
differences  in  the  coverage  of  the  BCOA 
and  FHA  dictate  otherwise.  For 
example,  the  ECOA  covers  nonmdrtgage 
credit  transactions  that  are  not  coverad 
by  the  FHA.  Moreover,  although  then 
are  organizational  differences  in  the 
sgsocies  rules,  these  differences  are  not 
intended  to  have  any  substantive  effect, 
and  merely  reflect  the  Board's 
longstanding  practice  of  publishing  Its 
interpretative  ndes  in  a  seperete  Staff 
Commentary.  HUD  has  no  staff 
commentary  and  has  generally  included 
thaae  interpretations  in  the  text  of  its 
regulatton.  The  consistency  of  the  Board 
and  HUD  rules  Is  evident  based  on  a 
comparison  of  the  complete  documents 
published  by  the  agencies,  including  the 
preambles  to  the  regulatory 
amendments,  and  the  revisions  to  the 
Board's  Official  Staff  Coounentary  to 
Regulation  B. 


n.  Regulatory  I 

The  amendments  to  Regulation  B 
implement  the  1996  Act  by  defining 
what  constitutes  a  privileged  self-test  A 
"self-test"  is  defined  as  any  program, 
practice,  or  study  that  is  designed  and 


used  specifically  to  determine  the  extent 
or  effectiveness  of  a  creditor's  . 
compliance  with  the  ECOA  or 
Regulatton  B.  if  it  creates  data  or  fectual 
information  that  is  not  available  and 
caimot  be  derived  from  loan  or 
application  files  or  other  records  related 
to  credit  transactions.  The  privilege 
serves  as  an  incentive,  by  assuring  that 
evidence  of  discrimination  voluntarily 
produced  by  a  self-test  will  not  be  used 
against  a  creditor,  provided  the  creditcu' 
takes  appropriate  corrective  actions  for 
any  discrimination  that  is  found. 

This  definition  of  "self-test"  includes, 
but  is  not  limited  to.  the  practice  of 
using  fictitious  applicants  for  credit 
(testers).  A  creditor  also  may  develop 
and  use  other  methods  of  generating 
information  that  is  not  avidlable  in  loan 
and  applicatton  files,  for  example,  by 
surveying  mortgage  loan  applicants  to 
aasess  whether  applications  were 
processed  appropriately.  The  definition 
does  not  include  creditor  reviews  and 
evaluations  of  loan  and  application 
files,  either  with  or  without  a  statistical 
analjrsis. 

The  1996  Act  makes  the  results  or 
report  of  a  self-test  privileged  if  the 
creditor  takes  appropriate  corrective 
ectioo  to  address  poasibfe  violattons 
identified  by  the  self-test  In  response  to 
commenters'  concerns  about  the 

Cipoeal's  effectiveness  as  an  incentive 
self-correction,  the  final  rule 
provides  additional  guidance  on  the 
conective  action  requirement 

The  Board's  final  rule  becomes 
effective  January  30, 1908.  The  1996  Act 
provides  that  self-tests  will  be 
privileged  even  if  they  were  conducted 
before  the  regulation's  effective  date, 
with  two  exceptions.  Self-tests 
previously  conducted  will  not  become 
privileged  on  the  regulation's  eflisctive 
date  if  a  court  action  or  administretive 
proceeding  has  already  commenced 
againtt  the  creditor  alleging  a  vtolation 
of  the  EOOA  or  Regulation  B  or  the  Fair 
Housing  Act  In  addition,  a  self-test 
previously  conducted  will  not  become 
privileged  on  the  regulation's  effective 
date  if  any  part  of  the  report  or  results 
has  alieedy  been  voltmtarily  disclosed 
by  the  creditor. 

m.  Sectla»^-SectioB  Aaalyais 

Section  202.12 — Record  Retention 
12(bX6)    Self-Tests 

Paragraph  12(bX6)  contains 
provisions  on  record  retention  that  were 
designated  as  Paragraph  15(e)  of  the 
proposed  rule.  Thoe  are  no  substantive 
changes  to  the  provision  as  proposed. 
The  redesignation  allows  all  of  the 
regulation's  record  retention 
requirements  to  be  listed  together  in  one 


/~\ 


section.  Paragraph  12(b)(6)  stetes  that  a 
creditor  has  a  duty  to  retain  self-testing 
records  for  25  months,  which  is  the 
general  standard  for  retaining  other 
records  required  under  the  regulation. 

Several  commenters  opposed  any 
retention  requirement  for  self-testing 
records.  Some  commenters  suggested 
that  retention  of  self-testing  records 
should  only  be  required  if  the  creditor 
claims  the  self-testing  privilege.  Under 
the  approach  suggested  by  these 
commenters,  a  creditor  that  did  not 
intend  to  claim  privilege  for  the  self- 
testing  results  could  discard  all  related 
records  even  if  the  self-test  identified 
violations;  the  creditor  coiild  decide 
whether  or  not  to  take  corrective  action, 
and  the  creditor  could  be  required  to 
provide  oral  testimony  about  the  self- 
test  results. 

The  provision  requiring  record 
retention  has  been  adopted  as  proposed. 
The  Board  believes  that  retention  of  self- 
testing  records  is  warranted  whether  or 
not  the  creditor  ultimately  decides  to 
assert  a  privilege  for  the  results.  If  the 
privilege  is  asserted,  the  self-test  results 
may  be  needed  to  determine  whether 
the  creditor's  claim  of  privilege  is 
consistent  with  the  corrective  action 
requirement  and  other  prerequisites.  But 
in  any  event,  allowing  creditors  to 
choose  between  claiming  the  privilege 
and  discarding  the  self-testing  records 
would  be  inconsistent  with  the  intent  of 
the  legislation.  The  stetute  encoiusges 
testing,  but  its  ultimate  goal  is  to 
provide  incentive  for  creditors  to  use 
the  results  to  take  appropriate  corrective 
actions  that  increase  compliance  with 
the  law.  This  goal  is  not  furthered  if 
creditors  elect  to  destroy  evidence  of 
self-test  results  as  one  alternative  to 
taking  corrective  action.  The  Board 
intends  for  the  record  retention 
requirement  to  encourage  creditors  to 
take  the  fiill  measiue  of  corrective 
action  that  is  warranted  in  light  of  the 
self-test  results. 

Section  202.15— Incentives  for  Self- 
Testing  and  Self-Comction 

15(a)    GeneraTRules 

15(a)(1)    Voluntary  Self-Testing  and 
Correction 

Paragraph  15(a)(1)  stetes  the  general 
rule  that  the  report  or  results  of  a 
creditor's  voluntary  self-test  are 
privileged  if  the  conditions  specified  in 
this  rule  are  satisfied.  The  language  has 
been  modified  slightly  for  clarification. 
Date  collection  that  is  required  by  law 
or  any  government  authority  is  not  a 
voluntary  self-test  and  does  not  qualify 
for  the  privilege. 


15(a)(2)    Corrective  Action  Required  15(b)    Self-Test  Defined 


Paragraph  15(a)(2)  implements  the 
requirement  imposed  by  the  1996  Act 
that  a  creditor  must  take  appropriate 
corrective  action  in  order  for  the 
privil^e  to  apply.  A  self-test  is  also 
privileged  when  it  identifies  no 
violations.  The  Board  believes  this  is 
necessary  to  avoid  the  anomaly  of 
requiring  creditors  to  disclose  self-test 
results  when  no  violations  are 
identified,  which  would  make  a 
creditor's  claim  of  privilege  tantamount 
to  an  admissicn  that  violations  were 
found. 

In  some  cases,  the  issue  of  whether 
certain  information  is  privileged  may 
arise  before  the  self-test  is  complete  or 
conective  actions  are  fiilly  under  way. 
This  would  not  necessarily  prevent  a 
creditor  from  asserting  the  privilege.  In 
situations  where  the  self-test  is  not 
complete,  fot  the  privilege  to  apply  the 
lender  must  satisfy  the  regulation's 
requirements  within  a  reasonable  period 
of  time.  To  assort  the  privilege  where 
the  self-test  shows  a  likely  vtolation.  the 
rule  requires,  at  a  minimum,  that  the 
creditor  establish  a  plan  for  corrective 
action  and  a  method  to  demonstrate 
progress  in  implementing  the  plan. 
Creditora  must  take  corrective  action  on 
a  timely  basis  after  the  results  of  the 
self-test  are  known.  An  adjudicator's 
final  decision  on  whether  the  privilege 
applies  should  be  withheld  until  the 
creditor  has  taken  the  appropriate 
corrective  action. 

A  creditor's  determination  about  the 
type  of  corrective  action  needed,  or  a 
finding  that  no  corrective  action  is 
required,  is  not  conclusive  in 
detomining  whether  the  requiremmits 
of  this  paragraph  have  been  satisfied.  If 
a  creditor's  claim  of  privilege  is 
chaUenged,  an  assessment  of  the  need 
for  corrective  action  or  the  type  of 
corrective  action  that  is  appropriate 
must  be  besed  on  a  review  of  tiie  self- 
testing  results,  which  may  require  an  in 
camera  inspection  of  the  privileged 
dociunents  by  a  court  or  administrative 
law  fudge. 

15(a)(3)    Other  Privileges 

Several  commenten  requested  that 
the  Board  clarify  the  eSiect  of  the  self- 
testing  rule  on  other  privileges  that  may 
also  apply,  such  as  the  attorney-client 
privilege  or  the  privilege  for  attorney 
work  product  Paragraph  15(a}(3]  has 
been  added  to  clarify  that  the  self- 
testing  privilege  may  be  asserted  in 
addition  to  any  other  privilege. 


15(b)(1)    Definition 

Paragraph  15(b)(1)  stetes  what 
constitutes  a  "self-test"  for  purposes  of 
the  ECOA.  The  1996  Act  does  not  define 
"self-test"  and  authorizes  the  Board  to 
define  by  r^ulation  the  practices 
covered  by  tiie  privilege.  In  the 
proposed  rule,  the  privilege  was  limited 
to  8^-tests  that  create  date  or  factual 
information  about  a  creditor's 
compliance  that  is  not  available  and 
cannot  be  derived  from  the  creditor's 
loan  or  application  files  or  other  records 
related  to  credit  transactions.  The  Board 
solicited  views  on  whether  a  broader 
definition  should  be  considered,  for 
example,  a  definition  that  would  also 
include  creditora'  analyses  of  their  loan 
and  application  files.  Comments  were 
sought  on  whether  a  broader  definition 
mi^t  advrasely  affect  the  abilify  of 
enforcement  agencies  and  private 
parties  to  obtain  needed  information  or 
whether  it  would  provide  needed 
incentives  for  creditor  monitoring  and 
self-correction. 

Most  of  the  comments  received,  from 
creditora  and  their  representetives, 
fevered  a  brocKi  definition  of  "self-test" 
The  Board  has  carefully  considered  all 
the  comments  along  with  the  views  of 
the  agencies  charged  with  enforcement 
of  the  act  and  regulation.  For  the 
reasons  explained  below,  the  scope  of 
the  definition  as  proposed  has  been 
retained  in  the  final  rule,  although  the 
language  has  been  revised  somewhat  for 
clarify. 

Under  the  final  rule,  the  principal 
attribute  of  self-testing  is  that  it 
constitutes  a  voluntary  undertaking  by 
the  creditor  to  produce  new  date  or 
fectual  information  that  otherwise 
would  not  be  available  and  could  not  be 
derived  from  loan  or  application  files  or 
other  records  related  to  credit 
transactions.  The  privilege  does  not 
protect  a  creditor's  analysis  performed 
as  part  of  processing  or  underwriting  a 
credit  application.  Self-testing  includes, 
but  is  not  limited  to,  the  practice  of 
using  fictitious  applicants  for  credit 
(testera),  either  with  or  %vithout  the  use 
of  matched  pain.  A  creditor  may  elect 
to  test  a  defined  s^ment  of  its  business, 
for  example,  loan  applications  handled 
by  a  particular  loan  officer  or  processed 
by  a  specific  branch,  or  applications 
made  for  a  particular  type  of  credit  or 
loan  program.  A  creditor  also  may  use 
other  methods  of  generating  infbnnation 
that  is  not  available  in  loan  and 
application  files,  for  example,  by 
surveying  mortgage  loan  applicante  to 
assess  whether  applications  were 
processed  appropriately.  To  the  extent 
permitted  l^  law.  creditors  might  also 
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develop  methods  that  go  beyond 
traditional  pre-application  teatlng.  such 
as  arrangiiig  for  testers  to  submit 
fictitious  loan  applications  for 
processing. 

A  creditor's  evaluation  or  analysis  of 
credit  applications,  loan  files.  Home 
Mortgage  Disclosure  Act  data  or  similar 
typeaol  records  (such  as  broker  or  loan 
officer  compensation  records),  does  not 
produce  new  factual  information  about 
a  creditor's  compliance  and  is  not  a  self- 
test  for  purposes  of  this  section. 
Information  derived  from  such  records, 
even  if  it  has  been  aggregated  or 
reorganized  to  facilitate  the  creditor's 
analysis,  also  would  not  be  privileged. 
Similarly,  a  statistical  analysis  of  (Uta 
derived  firom  existing  loan  files  is  not 
privileged. 

As  some  commenters  pointed  out.  the 
proposed  rule  focused  only  on  testing 
for  compliaiu»  with  the  prohilritions  on 
discrimination  contained  in  sections 
202.4  and  202.5(a)  of  Regulation  B.  The 
statute  refers,  however,  to  self-tasting  for 
compliance  wdth  the  EXX)A  genafally. 
Accordingly,  the  langiiage  of  the  final 
rule  has  Iwen  modified  to  apply  to  self- 
testing  for  compliance  with  any 
raquiiement  of  the  ECOA  as 
linplemented  by  Regulation  B. 

To  qualify  for  the  privilege,  a  self-test 
must  be  sufficient  to  constitute  a 
determination  of  the  extent  or 
effectiveness  of  the  creditor's 
compliance  with  the  act  and  Regulation 
B.  Accordingly,  *  self-test  is  oidy 
privileged  if  it  was  designed  and  used 
for  that  purpose.  A  self-test  that  is 
designed  and  used  to  determine 
compliance  with  other  laws  or 
regulations  or  for  other  purposes,  is  not 
privileged  under  this  rule.  For  example, 
a  self-test  designed  to  evaluate 
employee  efficiency  or  customan* 
■atisfaction  with  the  level  of  sarvica 
provided  by  the  creditor  is  not 
privileged  even  if  evidence  of 
discrimination  is  uncovered 
incidentally.  If  a  self-test  is  designed  for 
multiple  purposes,  only  the  portion 
designed  to  determine  compliance  with 
the  ECOA  is  eligible  for  the  privilege. 

Most  creditors  that  commented 
believed  that  the  proposed  daflAition  of 
"self-tast"  was  too  narrow  bacausa  it 
would  not  provide  inoantivaa  far 
creditors  to  review  their  existing  loan 
flJaa.  either  with  or  without  a  ttttklkmi 
analysis.  These  commenters  aaeeffad 
that  the  proposed  definition  would 
efbctively  be  limited  to  testing  for  a 
narrow  range  of  discriminatory 
practicee — tests  for  illegal 
discouragement  of  loan  applicaata 
during  the  pre-application  proowa. 
They  believed  thwe  should  be 
incentives  to  analyse  a  creditor's 


policies  and  evaluate  its  underwriting  or 
other  lending  practices  after  an 
application  is  made,  and  that  an  audit 
and  review  of  actual  credit  transactions 
are  the  most  effective  ways  of 
monitoring  compliance  with  the  EOOA. 
Theee  ectivities  were  generally 
characterised  as  "self-eudits"  or  "self- 
examinations."  In  addition,  some 
commenters  suggested  using  an  even 
broader  definition,  one  that  would 
privilege  any  critical  self-analysis 
performed  l^  a  creditor. 

A  faw  commenters  believed  that  a 
narrow  definition  of  "self-test"  only 
encourages  the  use  of  "testers,"  and  will 
effectively  limit  the  privilege  to  certain 
creditors  and  loan  products.  They  dted 
wholesale  lenders  and  secondary  market 
purchasers  as  parties  that  do  not  have 
retail  operations  and  caimot  use  testers. 
Also,  testers  generally  are  not  used  for 
credit  cards,  automobile  loans,  or  other 
loan  programs  that  do  not  typically 
involve  personal  contacts.  Some 
commenters  noted  that  "myttary 
shopper"  tests  are  relatively  expensive 
and  are  not  used  as  frequentiy  among 
smaller  institutions,  which  are  more 
likely  to  rely  on  peper  audits. 

Civil  rights  and  commimity 
organizatioiu  favored  a  narrow 
definition  of  "self-test"  Some  claimed 
that  creditors  already  have  adequate 
incentives  to  monitor  their  loan  and 
application  files  because  they  are 
subject  to  review  by  regulatory  and 
enforcement  agencies.  Tbey  asserted 
that  the  risks  and  costs  of  litigation  and 
creditors'  potential  liability  are  also 
sufficient  Incentives  for  creditors  to 
audit  their  losn  files.  Theee  commenters 
believed  that  the  Board  should 
nru'giinlgw  the  smount  of  information 
available  to  private  litigants  by  reading 
the  privilege  narrowly.  In  addition,  (mm 
commantar  believed  that  a  broad 
definition  would  encourage  creditors  to 
shield  as  much  information  as  possible 
and  would  force  plaintifb  alleging 
discrimination  to  engage  in  leoqgthy  and 
expeiuive  litigation  to  challenge 
creditors'  claims  of  privilege. 

As  directed  by  the  statute,  the  Board 
consulted  with  the  other  fedaral  bank 
regulatory  aaencies.  and  with  the 
Fadwal  Trade  Commission  and 
Dapaitment  of  Justice,  all  of  which  share 
some  responsibility  for  enforcement  of 
tha  ECOA.  As  a  gBDsni  matter,  tba 
■fMCiaa  axpieeeed  support  for 
taplsaiBttBg  the  privilege  in  a  manner 
that  encourages  creditors  to  self-test  and 
take  voluntary  corrective  action,  but 
does  not  hinder  appropriate 
enforcement  efforts  that  are  undertaken 
through  compliance  examinations  and. 
when  necessary,  the  filing  of  legal 
actions.  All  of  the  ^enries  favored  the 


narrow  definition  used  in  the  proposed 
rule. 

The  bank  regulatory  agencies 
consulted  by  tne  Board  believed  that  a 
broad  privilege  would  make  compliance 
examinations  less  efficient  and  more 
burdensome  fat  financial  institutions 
writhout  necessarily  increasing  the  level 
of  self-testing.  They  noted  that  most 
large  depository  institutions  already 
conduct  some  type  of  audit  or  self- 
evaluation,  frequentiy  involving  the 
review  or  evaluation  of  actual  loan  files, 
even  though  the  results  of  such 
evaluations  currenUy  are  not  privileged. 
As  s  matter  of  policy,  the  Office  of  the 
Comptroller  of  the  Currency  does  not 
require  national  banks  to  dlsrloee  the 
results  of  self-evaluatians,  althou^ 
banks  that  do  so  voluntarily  may  be 
eligible  for  more  streamlined 
examinations.  Generally,  banks  could  be 
expected  to  continue  their  audit 
programs  if  the  Boerd  edopts  a  broader 

Erivil«ge,  however,  they  probebly  would 
B  lass  likely  to  share  the  results  with 
their  supervisory  agencies  because,  if 
they  dia.  they  would  lose  any  privilege 
to  withhold  the  results  from  fnivate 
litigants. 

'Hie  bank  regulatory  agencies  also 
expressed  concern  that  a  broader 
privilege  is  likely  to  result  in  more 
disputes  over  what  information  lenders 
may  withhold  bom  examiners,  thereby 
m*^<»^  the  examination  process  more 
adversarial.  Tba  enforcamant  agencies 
noted  that  a  breeder  privilege  is  likely 
to  require  the  commitment  of  greater 
resoiuces  to  the  adjudication  of 
privilege  claims. 

The  Department  of  Justice  prefored 
the  implementation  of  a  narrow 
privilege  so  that  the  rule's  benefits, 
risks,  and  overall  effect  could  be  studied 
before  considering  a  Inoader  rule  with 
potentially  greeter  impect  on  the 
govenunent's  and  private  litigants' 
access  to  creditor  records. 

The  Board  also  consulted  extensively 
with  HUD  in  connection  with  that 
ageiury's  mandate  to  implement  the  self- 
testing  privilege  imder  Uie  Fair  Housing 
Act  As  noted  in  its  notice  of  final 
rulemaking.  HUD  too  favored  the 
naiTower  rule. 

The  Board  believes  that  adoption  of 
either  the  broad  or  narrow  definition  of 
"self-test"  would  be  within  the  Board's 
rulemaking  authority  under  the  statute, 
which  does  not  define  the  term  "self- 
test"  There  is  some  evidence  in  the 
legislative  history  that  the  congressional 
sponsors  intended  a  narrow  definition, 
liie  statute  itself,  however,  defers  to  the 
agencies  by  expressly  delegating  to  the 
Boerd  and  HUD  the  task  of  defining  the 
term  under  the  ECOA  and  the  FHA. 
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The  statutory  language  does  not 
mandate  a  privilege  that  covers  every 
method  that  a  creditor  might  use  to 
evaluate  its  performance.  The  only 
statutory  guidance  is  language  stating 
that  the  regulation  should  specify  that  a 
self-test  must  be  sufficient  to  determine 
the  level  and  effectiveness  of  the 
creditor's  compliance  with  the  law.  That 
language  has  been  incorporated  into  the 
final  rule. 

The  Board  believes  that  the  Congress 
intended  the  agencies  to  weigh  the 
competing  interests  of  creditors,  private 
litigants,  and  the  regulatory  and 
enforcement  agencies  in  developing  a 
definition  that  furthers  compliance  with 
the  antidiscrimination  policies  of  the 
ECOA  and  Fair  Housing  Act,  as  well  as 
the  purpose  of  the  self-testing  privilege, 
which  is  to  increase  creditor  self- 
correction  efforts.  Balancing  these 
interests  to  derive  a  definition  calls  for 
the  agencies  to  make  a  prediction  about 
future  events  that  is  necessarily 
imprecise — ^which  definition  and  which 
enmrcement  methods  are  likely  to 
produce  the  greetest  increase  in 
compliance  with  the  two  statutes. 

The  narrow  definition  of  "self-test" 
provides  added  incentive  for  creditors 
to  look  beyond  their  ordinary  business 
records  and  develop  new  factual 
evidence  about  the  level  and 
effactiveness  of  their  compliance.  In 
partioilar,  it  creates  an  incentive  for 
creditors  to  use  self-testing  to  monitor 
the  pre-application  process,  a  stage 
which  typically  does  ndt  produce  the 
t]rpe  of  documentation  that  lends  itself 
to  traditional  compliaiu»  reviews.  But 
even  under  a  narrow  definition  of  "self- 
test."  principles  of  sound  lending 
dictate  that  a  creditor  have  appropriate 
audit  and  control  systems.  These  may 
take  the  form  of  compliance  reviews, 
file  analyses,  the  use  of  second-review 
committees,  or  other  methods  that 
examine  loan  and  application  files  that 
an  subject  to  examination  by  the 
r^ulatory  and  enforcement  agencies 
and  may  be  obtained  by  a  private 
litigant  alleging  a  violation.  Creditors 
have  incentives  to  conduct  routine 
compliance  reviews  and  file  analyses  as 
good  business  practices  and  to  avoid  or 
minlmir,«  potential  liability  for 
violations. 

A  broad  definition  of  "self-test"  might 
give  some  creditors  greater  Incentive  to 
evaluate  their  performance.  To  the 
extent  they  conduct  such  evaluations,  a 
broad  definition  would  also  provide  less 
iniiarmation  to  government  agencies  or 
private  litigants  seeking  to  mfbrce  the 
ECOA.  It  is  difficult  to  know  whether  a 
broad  definition  would  significantiy 
increase  creditor  self-monitoring,  or 
merely  prevent  or  deter  disdosiue  of 


audit  results  by  creditors  that  routinely 
undertake  such  audits  as  a  prudent 
business  practice. 

In  the  proposed  rule,  the  Board  also 
noted  that  extending  the  self-testing 
privilege  to  audits  of  existing  business 
records  could  have  an  unintended 
negative  effect  on  the  levels  of 
cooperation  between  creditors  and  the 
regulatory  agencies.  The^gencies 
consulted  by  the  Board  agreed  with  that 
view.  In  addition  to  the  Board,  these 
agencies  possess  considerable  expertise 
in  supervising  and  regulating  fiimnHal 
institutions  and  in  enforcing  the  fair 
lending  laws.  In  view  of  the  concerns 
about  tine  uncertain  benefits  and 
potential  impact  of  a  broader  rule  on 
government  enforcement  and  the  legal 
rights  of  private  litigants,  the  Board  is 
adopting  the  narrower  definition  as 
proposed.  In  reaching  this  decision,  the 
Board  has  also  given  some  weight  to  the 
argument  that  a  broadly  defined 
privilege  would  result  in  more  disputed 
claims  of  privilege  that  must  be 
adjudicated.' 

The  Board  expects  creditors  to 
continue  conducting  routine 
compliance  reviews  as  a  good  business 
practice  to  eliminate  discrimination  and 
avoid  or  minimize  their  potential 
liability  for  violations,  even  without  the 
self-testing  privilege.  Attm  several  yean' 
experience,  it  may  be  appropriate  to 
review  the  rule  to  determine  if  the 
incentives  for  self-testing  and  self- 
correction  can  be  strengthened  without 
impairing  other  enforcement 
mechanisms. 

lS(b)(2)    Types  of  Information 
Privileged 

Paragraph  15(bM2)  of  the  final  rule 
was  designated  as  paragraph  15(bX3)  of 
the  proposed  rule.  The  paragraph 
claiifies  what  information  generated  by 
a  self-test  is  privileged.  The  examples  of 
self-tests  that  had  been  listed  in 
paragraph  15(bX2)  of  the  proposed  rule 
an  discussed  in  the  Official  Staff 
Commentary. 

15(b)(3)    Types  of  Information  Not 
PrivUeged 

Paragraph  15(b)(3)  of  the  final  rule 
had  been  designated  as  paragraph 
15(b)(4)  of  the  proposed  rule.  Paragraph 
15(b)(3)(i)  claries  that  information 
about  the  existence  of  a  self-test,  its 
scope,  or  the  methodology  used  in 
conducting  the  test,  is  not  privileged. 
Such  information  may  be  necessary  to 
determine  whether  the  prereqiiisites  for 
a  claim  of  privilege  have  been  satisfied. 

Paragraph  15(b)(3Kii)  clarifies  that  die 
underlying  loan  and  application  files  or 
other  business  records  nlated  to  actual 
credit  transactions  an  not  privileged. 


Information  derived  from  such  records 
also  is  not  privileged,  even  if  it  has  been 
aggregated,  summarized,  or  reoiganixed 
to  facilitate  analysis.  Examples  of  the 
tjrpes  of  records  that  an  not  privilmed 
include  property  appraisal  raports,  loan 
policies  or  procedures,  underwriting 
standards,  employee  or  broker 
compensation  records,  and  minutes  of 
loan  committee  meetings  or  other 
documents  roflecting  the  basis  for  a 
decision  to  approve  or  deny  an 
application.  If  a  creditor  arraixges  for 
testen  to  submit  loan  applications  tot 
processing,  the  records  an  not  nlated  to 
actual  credit  transactions  for  purposes 
of  this  paragraph  and  may  be  privileged 
self-testing  records. 

15(c)    Appropriate  Corrective  Action 

Paragraph  15(c)  has  been  revised  in 
response  to  commenten'  concons.  To 
give  creditors  mora  specific  guidance, 
the  fiiud  rule  lists  certain  situations  that 
will  not  requin  remedial  relief  to 
individual  applicants  in  order  far  the 
privilege  to  apply. 

The  rule  only  addresses  vdut 
corrective  actions  an  required  for  a 
creditor  to  take  advantage  of  the 
privilege  in  this  sectioiL  A  creditor  may 
still  be  required  to  take  other  actions  or 
provide  additional  nlief  if  a  formal 
finriing  of  discrimination  is  made. 

15(c)(1)    General  Requirement 

The  final  rule  has  been  revised  to 
clarify  that  corrective  action  is  required 
when  the  results  of  a  self-test  show  that 
it  is  mon  likely  than  not  that  one  or 
mora  violations  occurred.  The  proposed 
rule  used  the  language  of  the  1996  Act, 
steting  that  corrective  actton  would  be 
required  when  a  creditor  identified  a 
"possible"  violation.  The  final  nde  has 
been  revised  in  light  of  commenters' 
concerns  that  this  language  was  capable 
of  differing  interpretations.  For 
exan^)le,  some  commenters  feared  that 
the  rule  might  be  construed  to  requin 
corrective  action  if  a  violatton  was 
"possible"  even  if  unlikely.  The  Board 
believes  the  statute  was  intended  to 
requin  corrective  action  only  if  a 
violation  is  mon  likely  than  not  and 
that  the  roference  to  "possible" 
violations  merely  recognizes  that 
corrective  action  is  required  even 
though  no  violation  has  been  formally 
adjudicated  or  admitted.  The  language 
of  the  final  nde  has  been  modified 
accordingly. 

In  determining  whether  it  is  mc»e 
likely  than  not  that  a  violation  occurred, 
a  creditor  must  treat  testers  as  if  they  an 
actual  applicante  for  credit  A  creditor 
may  not  nfiise  to  take  appropriate  . 
corrective  action  under  this  section 
because  the  self-test  used  fictitious  loan 
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applicants.  The  hct  that  a  tester's 
agreement  with  the  creditor  waives  the 
tester's  legal  right  to  assert  a  violation 
does  not  eliminate  the  requirameol  for 
the  creditor  to  take  appropriate 
corrective  action,  although  no  remedial 
relief  for  the  tester  is  required  under 
paragraph  15(cX3). 

15(cM2)    Determining  the  Scope  of 
Appropriate  Corrective  Action 

Paragraph  15(cK2)  provides  that  a 
creditor  must  take  corrective  actions 
that  are  reasonably  likely  to  remedy 
both  the  cause  and  effiects  of  the 
violation;  this  requires  identification  of 
the  practice  or  policy  that  is  the  likely 
cause  and  an  assessment  of  the  extent 
and  scope  of  the  violation.  This 
detennination  must  be  made  on  a  case- 
by-case  basis.  The  rule  is  not  intended 
to  suggest  that  in  each  case  there  is  s 
single,  most  appropriate  response.  To 
provide  additional  giiidance.  a  list  of 
sample  corrective  actions,  including 
both  prospective  and  remedial  relief,  is 
included  in  the  Official  Staff 
Commentary. 

Many  commantan  baUeved  diat 
creditors  will  be  less  likely  to  self-test 
if  the  availability  of  the  privilege  cannot 
be  determined  until  after  their 
corrective  action  has  been  determined  to 
be  sufficient.  A  number  of  them 
suggested  adopting  a  good-Caith 
standard,  so  tiiat  creditors  using 
reasonable  business  judgment  about 
how  to  correct  potential  violations 
would  be  deemed  to  satisfy  the 
corrective  action  requirement. 

The  Board  recognizes  that  creditors' 
incentive  to  self-test  may  be  affected  by 
the  fact  that  creditors'  claims  that  the 
self-test  report  snd  results  are  privileged 
are  subject  to  challenge.  This  is  inherent 
in  the  statutory  framework  established 
by  the  1906  Act,  which  allows  parties 
who  are  denied  access  to  self-test  data 
an  opportunity  to  contest  the  creditor's 
assertion  of  the  privilege  in  a  formal 
adjudication.  The  application  of  a  goixl- 
&ith  or  business  judgment  rule  would 
significantly  limit  the  right  and  ability 
of  these  parties  to  do  so.  by  allowing 
creditors'  own  business  judgment  to 
serve  as  the  ultimate  guide  on  the 
corrective  action  requirement.  The 
Board  believes  a  good-faith  or  busiaeas 
judgment  rule  would  be  inconsistent 
with  the  legislative  intent.  Accordingly, 
as  proposed,  the  rule  continues  to 
recognixe  that  determining  whether  s 
creditor  has  taken  appropriate  corrective 
action  must  be  made  on  a  case  by-case 
basis  and  that  the  applicable  standard  is 
whether  the  corrective  action  is 
reasonably  likely  to  remedy  both  the 
cauae  and  efhct  of  the  violation. 


Paragraph  15(cK2)  also  provides  that 
in  determining  the  appropriate 
corrective  action,  creditors  should 
identify  the  practice  or  policy  that  is  the 
likely  cause  of  the  violation  and  assess 
the  extent  and  scope  of  the  violation. 
For  example,  a  creditor  might  identify 
inadequate  or  improper  lending 
policies,  failure  to  implement 
established  po(^ies.  employee  conduct, 
or  other  causes.  The  extent  and  scope  of 
a  likely  violation  may  be  assessed  by 
determining  which  areas  of  operations 
are  likely  to  be  afiiected  by  those  policies 
and  practices — for  example,  by 
determining  the  tjrpes  of  loans  and 
stages  of  the  application  process 
involved  and  the  branches  or  offices 
where  the  violations  may  have  occurred. 

15(cX3)    Types  of  Relief 

Paragraph  15(cH3)  has  been  added  in 
response  to  commenters'  concerns.  It  is 
intended  to  give  creditors  more  specific 
guidance,  and  lists  certain  situations 
that  do  not  require  remedial  relief  to 
individual  applicants  in  order  for  the 
privilege  to  apply. 

The  propoesd  rule  stated  that 
corrective  action  includes  both 
prospective  and  retroactive  relief,  as 
may  be  appropriate.  Some  commenten 
believed  that  this  was  too  broad, 
especially  in  light  of  the  narrow 
definition  of  "self-test."  They  expressed 
the  view  that  the  use  of  pre-application 
testen  to  identify  policies  and  practices 
that  illegally  discriminate  should  not 
require  creditors  to  review  existing  loan 
files  to  identify  and  compensate 
applicants  who  might  have  been 
sdversely  affected. 

The  final  rule  has  been  revised.  For 
the  privilege  to  apply,  a  creditor  must 
take  corrective  action  that  is  appropriate 
for  the  fype  of  self-test  and  the  scope  of 
the  likely  violation.  A  creditor  is 
required  to  provide  remedial  relief  to  an 
applicant  identified  by  the  self-test  as 
one  whose  rights  were  more  likely  than 
not  violated,  but  is  not  required  to 
identify  other  persons  who  might  have 
been  adversely  affected.  The  use  of  pre- 
application  testers  to  identify  policies 
and  practices  that  illegally  discriminate 
does  not  require  creditors  to  review 
existing  loan  files  for  the  purpose  of 
identifying  and  compensating 
applicants  who  might  have  been 
adversely  affected.  Because  this  rule 
only  addresses  the  fypes  of  relief 
required  in  order  to  assert  the  self- 
testing  privilege,  creditors  should  make 
eCCorts  to  identify  other  potential 
victims,  however,  as  a  good  busineaa 
practice  and  to  avoid  or  minimim 
potential  liabillfy. 

Some  commenters  asserted  that 
creditors'  incentive  to  self-test  would  be 


weakened  if  the  rule  is  interpreted  to 
require  remedial  relief  equal  to  or 
beyond  what  applicants  could  obtain  in 
a  legal  action.  The  final  rule  clarifies 
that  a  creditor  is  not  required  to  provide 
remedial  relief  to  an  applicant  if  the 
statute  of  limitations  expired  before  the 
results  of  the  self-test  were  obtaioed  or 
if  the  applicant  is  otherwise  ineligible 
for  such  relief.  For  example,  the  creditor 
need  not  offer  credit  to  a  denied 
applicant  who  no  longer  qualifies  for 
the  credit  due  to  a  change  in  financial 
circumstances,  although  some  other    • 
type  of  relief  might  be  appropriate. 

15(cM4)    No  Admission  of  Violation 

This  paragraph  has  been  added  in 
response  to  commenters'  requests  for 
clarification  that  a  creditor's  corrective 
actions  not  be  deemed  an  admission 
that  a  violation  occurred.  The  provisifm 
is  intended  to  provide  additional 
incentive  for  creditors  to  take  preventive 
measures  tliat  may  address  potential 
problems  even  though  a  violation  has 
not  yet  occurred. 

15(dXl)    Scope  of  Privilege 

Paragraph  15(d)(1)  describes  the  scope 
of  the  privilege  for  covered  self-tests. 
Privileged  documents  may  not  be 
obtained  by  a  government  agency  for 
use  in  an  examination  or  investigation 
relating  to  compliance  with  the  BCOA, 
or  by  a  government  agency  or  applicant 
(including  prospective  applicants 
alleging  they  were  discoiuaged  from 
pursuing  an  application  on  a  prohibited 
basis)  in  any  civil  proceeding  in  which 
a  violation  of  the  ECOA  or  Regulation  B 
is  alleged.  This  paragraph  applies  to 
fedend,  state,  and  local  government 
agencies.  Accordingly,  in  a  case  brought 
under  the  EOOA.  the  privilege 
established  under  this  section  would 
preempt  inconsistent  laws  or  court  rules 
to  the  extent  they  might  requira 
disclosure  of  privileged  self-testing  data. 

Some  commenters  believed  that  the 
privilege  should  also  apply  in  cases 
filed  under  state  law  if  the  information 
would  be  privileged  in  a  case  filed 
under  the  ECOA.  They  argued  that 
creditors  would  be  unable  to  rely  on  the 
privilege  as  an  incentive  to  self-test  if 
parties  can  obtain  the  information  by 
filing  state  law  claims.  The  1996  Act. 
however,  establishes  only  a  limited 
privilege,  that  protects  self-testing  data 
from  disclosure  or  use  in  examinations 
and  investigations  conducted  under  the 
ECOA  and  Fair  Housing  Act.  and  in 

Eroceedings  alleging  a  violation  of  those 
i%rs. 
In  proceedings  where  the  self-testing 

fmvilege  does  not  apply  (for  example, 
itigation  that  is  filed  only  under  a 
state's  fair  lending  statute),  if  the  court 
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ordere  a  creditor  to  disclose  self-test 
results,  that  disclosure  would  not  be  a 
voluntary  waiver  of  the  privilege  for 
purposes  of  the  EQDA.  But  the  privilege 
could  be  undermined  for  piuposes  of 
the  ECOA  if  the  privileged  self-testing 
data  are  made  public,  (^editors  could 
seek  a  protective  order  to  limit  the 
availabilify  and  use  of  the  self-testing 
data  and  prevent  its  dissemination 
beyond  what  is  necessary  in  that 
particular  case.  In  any  event,  as  long  as 
the  self-testing  privilege  is  not  forfeited 
by  the  creditor,  paragraph  15(dMl) 
precludes  a  parfy  who  has  obtained 
privileged  information  from  using  it  in 
a  case  brought  under  the  ECOA. 

15(dX2)    Loss  of  Privilege 

Paragraph  15(dH2)  describes  the 
circumstances  that  would  result  in  the 
loss  of  privileged  status.  This  paragraph 
is  adopted  substantialfy  as  proposed 
with  only  minor  modifications  for 
clarification. 

Paragraph  15(d)(2)(i)  provides  that  the 
results  or  report  of  a  self-test,  including 
any  data  generated  by  the  self-test,  will 
no  longer  be  privileged  under  this 
section  once  the  creditor  voluntarily 
'  discloses  all  or  part  of  the  contents  to 
any  government  agency,  loan  applicant, 
or  the  general  public.  This  paragraph 
has  been  revised  to  clarify  that  the 
privilege  is  lost  if  the  creditor  discloses 
privileged  information,  such  as  the 
results  of  the  self-test,  but  that  the 
privilege  is  not  lost  if  the  creditor 
merely  reveals  or  refers  to  the  existence 
of  the  self-test. 

Comment  was  solicited  on  a  possible 
exception  to  the  general  rule  in 
paragraph  15(d)(2)(i),  whereby  creditors 
could  voluntarily  share  privileged 
information  with  a  regulatory  or  law 
enforcement  agency  without  raiming  the 
information  to  lose  its  privileged  status 
when  it  is  subsequently  sought  by 
private  litigants.  Under  such  an 
exception,  however,  such  disclosures 
would  cause  the  documents  or 
information  to  lose  their  privileged 
status  with  respect  to  all  supervisory 
and  enforcement  agencies. 

A  significant  number  of  commenters 
supported  such  an  exception  and 
believed  it  would  be  particularly  useful 
in  enabling  creditors  to  seek  guidance 
from  the  agencies  in  determining  the 
appropriate  corrective  action  that  is  a 
prerequisite  for  the  privilege.  It  would 
also  encourage  financial  institutions  to 
voluntarily  share  self-testing  data  with 
examinera.  to  reduce  the  burden 
associated  with  compliance 
examinations  performed  by  those 
agencies.  A  flaw  commenters  believed 
that  mandatory  «haring  of  self-test 


results  with  regulatory  and  enforcement 
agencies  was  appropriate. 

Some  commenters  opposed  any 
exception  that  would  allow  creditors  to 
voluntarily  share  privileged  information 
with  government  agencies  while 
maintaining  the  privilege  as  to  private 
litigants.  They  also  questioned  whether 
such  an  exception  would  be  consistent 
with  the  law. 

The  Board  believes  that  such  an 
exception  would  be  useful  and  could  be 
adopted  pursuant  to  the  Board's 
statutory  authorify  to  create  regulatory 
exceptions  imder  the  EOOA.  The  1996 
Act.  however,  directs  the  Board  and 
HUD  to  enact  substantially  similar 
regulations  lyider  the  ECOA  and  Fair 
Housing  Act.  For  the  reasons  stated  in 
its  notice  of  final  rulemaking  under  the 
Fair  Housing  Act.  HUD  does  not  believe 
that  there  is  statutory  authorify  for  such 
an  exception,  and  also  does  not  believe 
it  is  advisable.  Accordingly,  the  Board 
has  adopted  the  rule  as  initially 
proposed. 

As  provided  in  the  1996  Act.  the 
proposed  rule  stated  that  self-testing 
data  loses  its  privileged  status  if  it  is 
disclosed  by  a  person  with  "lawful 
access"  to  the  self-test  report  or  results. 
Some  commenters  suggested  the 
privilege  should  be  lost  only  if  the 
person  with  access  to  the  privileged 
information  is  also  authorized  to  make 
such  a  disclosure.  However,  if  a  creditor 
has  no  formal  method  for  authorizing 
individual  employees  to  disclose 
privileged  informafion,  that  approach 
would  impose  the  added  burden  of 
determining  the  nature  and  scope  of 
particular  employees'  duties  and 
authorify.  Several  commenters  also 
requested  that  the  rule  expressly  state 
that  the  privilege  is  not  lost  through  an 
inadvertent  or  accidental  disclosure. 

The  statutory  language  does  not 
specifically  address  these  issues.  It  may 
have  been  the  legislative  intent  to  allow 
such  nxatters  to  be  resolved  under  the 
substantial  body  of  judicial  law  that  has 
already  developed  regarding  privileges 
generally.  For  example,  some  courts 
have  held  that  a  privilege  is  lost  even  if 
the  disclosure  was  unintentional  or 
inadvertent.  Other  courts  have  declined 
to  adopt  a  strict  rule  and  opt  instead  for 
an  approach  that  takes  accoimt  of  the 
facts  surrounding  the  particular 
disclosure  before  deciding  whether  or 
not  the  privilege  should  be  deemed  to 
be  lost  In  the  absence  of  any  clear 
legislative  intent,  the  Board  believes 
these  issues  are  best  resolved  under  the 
existing  law  concerning  privileges  and 
the  rules  of  evidence  as  administered  by 
the  courts.  Thus,  the  final  rule  has  been 
adopted  as  proposed. 


Several  commenters  sought  additional 
clarification  because  they  believed  the 
nUe  regarding  loss  of  the  privilege  when 
information  is  disclosed  by  a  person 
with  "lawful  access"  might  be 
interpreted  to  include  any  person 
lawfully  on  the  creditor's  premises. 
Whether  a  particular  individual  has 
"lawful  access"  for  purposes  of 
disclosing  privileged  information  is  a 
factual  issue.  Consideration  should  be 
given  to  whether  the  individual  was  an 
employee  or  agent  of  the  creditor  who 
reasonably  should  be  expected  to  have 
access  to  or  knowledge  of  the  privileged 
information.  The  Board  believes  such 
matters  should  be  resolved  by  a  court  or 
administrative  law  judge  under  the 
existing  law  relating  to  privileges 
generally.  Accordingly,  the  proposed    * 
rule  has  been  adopted  without  change. 

A  few  commenters  requested 
clarification  that  the  privil^e  is  not  lost 
if  the  creditor  discloses  self-testing 
results  to  independent  contracton 
acting  as  auditors  or  consultants  on 
compliance  matters.  The  Official  Staff 
Commentary  is  being  revised  to  reflect 
this  interpretation. 

Some  commenters  expressed  concern 
that  if  a  creditor  notified  applicants  or 
loan  customers  that  they  were  eligible 
for  remedial  relief,  that  would  be 
viewed  as  a  disclosure  of  the  self-test 
results,  causing  the  privilege  to  be  lost 
A  provision  has  been  added  to  the 
Official  Staff  Commentary  clarifying 
that  a  creditor's  corrective  actions  alone 
will  not  be  considered  a  voluntary 
disclosure  of  the  self-test  report  or 
results.  For  example,  a  creditor  does  not 
disclose  the  results  of  a  self-test  merely 
by  offering  to  extend  credit  to  a  denied 
applicant  or  by  inviting  the  applicant  to 
reapply  for  credit.  A  voluntaiy 
disclosure  could  occur,  however,  if  the 
creditor  disclosed  the  self-test  results  in 
connection  with  a  new  o£Ew  of  credit 

Under  paragraph  15(d)(2)(ii),  if  a 
creditor  elects  to  rely  on  the  self-testing 
results  as  a  defense  to  alleged  violations 
of  the  ECOA  in  court  or  administrative 
proceedings,  the  privilege  will  not  apply 
if  the  documents  are  sought  in 
connection  with  those  proceedings.  This 
paragraph  has  been  revised  to  clarify 
that  the  privilege  is  lost  if  the  creditor 
discloses  privileged  information,  such 
as  the  results  of  the  self-test,  but  that  the 
privilege  is  not  lost  if  the  creditor 
merely  reveals  or  refers  to  the  existence 
of  the  self-test 

15(dX3)    Limited  Use  of  Privileged 
Information 

Paragraph  15(d)(3)  is  adopted  as 
proposed,  and  implements  the  statutory 
provision  that  allows  for  a  limited  use 
of  privileged  documents  for  the  purpose 
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of  detennining  a  penalty  or  remedy  after 
a  violation  of  the  ECO  A  or  Regulation  B 
has  been  formally  adjudicateaor 
admitted.  A  creditor's  compliance  with 
this  requirement  does  not  evidence  the 
creditor's  intent  to  give  up  the  privilege. 

Supplement  I  to  Part  202—Ofpcial  Staff 
In  terpreta  tions 

The  Official  Staff  Commentary  is 
being  revised  to  reflect  the  amendments 
to  Regulation  B  and  incorporate  the 
interpretations  provided  above. 

IV.  Regulatory  FlexibUity  Analyaia 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (S  U.S.C 
603),  the  Board's  OfBce  of  the  Secretary 
has  reviewed  the  amendments  to 
Regulation  B.  Overall,  the  amendments 
are  not  expected  to  have  any  significant 
impact  on  small  entities.  The 
amendments  implement  the  legal 
privilege  created  by  the  1996  Act  for 
certain  information  that  creditots  may 
voluntarily  develop  about  their 
compliance  with  the  fair  lending  laws 
through  self-testing.  The  regulation  does 
not  impose  any  si^iificant  regulatory 
requirements  on  creditors. 
Coiuequently,  the  amendments  are  not 
likely  to  have  a  significant  impact  on 
institutions'  costs,  including  the  costs  to 
small  institutions. 

V.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506), 
the  Board  has  reviewed  the  rule  under 
the  authority  delegated  to  the  Boerd  by 
the  Office  of  Management  and  Budget 
(OMB).  5  CFR  1320  Appendix  A.l. 

Regulation  B  applies  to  Individuals 
and  businesses  that  regularly  extend 
credit  or  participate  in  the  decision  to 
extend  credit.  This  includes  all  types  of 
creditors.  Under  the  Paperwork 
Reduction  Act,  however,  the  Board 
accounts  for  the  paperwork  burden 
associated  with  Regulation  B  only  for 
state  member  benks.  Any  estimates  of 
paperwork  burden  for  oUier  financial 
institutions  would  be  provided  by  the 
fisderal  agency  or  agencies  supervising 
those  lenders. 

The  collection  of  information  relating 
to  self-tests  and  corrective  actions  is 
mandatory  under  this  final  rule.  These 
requirements  are  located  in  12  CFR 
202.12(bH6).  The  recordkeepers  are  for- 
profit  financial  institutions,  including 
small  businesses  that  volimtarily 
conduct  self-tests  as  defined  in  the  rule. 
Records  relating  to  self-tests  must  be 
retained  for  at  least  twenty-five  months 
and  may  be  stored  electronically.  The 
purpose  of  the  recordkeeping  is  to 
ncilitate  a  determination  about  whether 
the  results  or  report  of  a  creditor's  self- 


test  are  privileged  under  the  rule,  in  the 
event  of  a  challenge.  The  recordkeeping 
requirement  also  encoiuages  creditors  to 
take  appropriate  corrective  action  if  the 
self-testing  results  demonstrate  that 
violations  are  likely.  The  recordkeeping 
burden  consists  of  the  additional  effort 
neceasary  to  retain  self-testing  records; 
it  does  not  include  the  effort  necessary 
to  conduct  and  document  the  self-test 

There  are  1,005  state  member  banks 
that  are  potential  recordkeepers  under 
this  rule.  In  connection  with  the 
proposed  rule,  the  Board  estimated  the 
recordkeeping  burden  beaed  on  eech 
state  member  bank  conducting  one  self- 
testing  program  per  year.  This  was  done 
in  order  to  eatinute  the  potential  burden 
under  the  broad  definition  of  "self-test" 
on  whic±  the  Board  was  soliciting 
comment.  Although  the  Board 
anticipates  that  all  institutions  will 
conduct  audits  of  their  performance 
under  the  ftii  lending  laws,  compliance 
programs  that  are  covered  by  the  final 
rule's  narrow  definitiim  of  self-test, 
which  requires  the  production  of  new 
data,  are  most  likely  to  be  adopted  by 
large  institutions.  The  Board  believes 
that  the  banks  most  likely  to  use 
compliance  programs  that  also  meet  the 
rule's  definition  of  "self-test"  are  those 
having  assets  of  over  $250  million, 
which  is  about  18  percent  of  the  state 
member  banks.  The  Board  estimates  that 
about  half  of  these  banks  (approximately 
90)  will  conduct  such  tests  about  once 
every  24  months,  which  is 
approximately  once  during  eech 
examination  cycle.  This  is  the 
equivalent  of  self-tests  being  conducted 
by  approximately  45  state  member 
banks  diiring  any  one  calendar  year. 

The  Board  previously  estimated 
between  one  and  eight  hours  (or  an 
average  of  two  hours)  as  the  burden  for 
retaining  the  relevant  records  of  a  self- 
test  conducted  by  a  state  member  benk. 
One  comment  was  received  from  a  bank 
holding  company  that  believed  the 
Board's  estimate  was  too  low.  This 
commenter  did  not  provide  an 
explanation  or  provide  any  other 
estimate  of  the  ourden  on  state  member 
banks  or  its  organization.  The  Board  is 
retaining  its  initial  estimate. 

The  Board  estimates  that  25  percent  of 
the  state  member  banks  that  conduct 
self-tests  will  improve  their  compliance 
programs  or  take  other  actions  in 
response  to  the  self-test  results,  even  if 
no  likely  violations  are  found.  The 
improvements  or  corrective  action  taken 
will  depend  on  self-test  findings,  and 
the  nature  and  scope  of  any  possible 
violation.  The  amount  of  time  needed  to 
dociunent  the  creditors'  actions  will 
also  vary.  The  Board  estimates  that  at  a 
typical  state  member  bank  the  effort  to 


retain  records  associated  with  corrective 
action  would  take  an  additional  two  to 
20  hours,  with  an  average  of  eight 
recordkeeping  burden  hours  per  year. 

The  total  annual  burden  that  this  rule 
adds  to  the  burden  of  Regulation  B  on 
a  combined  basis  for  all  state  member 
banks  is  estimated  to  be  1 78  hours. 
There  is  estimated  to  be  no  annual  cost 
burden  over  the  annual  hour  burden, 
and  no  capital  or  start  tip  costs. 

Because  the  records  would  be 
maintained  at  state  member  beaks,  no 
issue  of  confidentiality  under  the 
Freedom  of  Information  Act  normally 
will  arise.  If  information  does  come  hito 
the  Board's  possession,  it  will  be 
protected  from  disclosure  by 
exemptions  4  and  8  of  the  Freedom  of 
Information  Act  (FOIA).  5  U.S.C  552(b) 
(4)  and  (6).  In  addition,  if  such 
information  is  in  the  workpapers  of 
Board  examiners  or  extractea  in  Board 
reports  of  examination,  the  information 
would  also  be  protected  by  exemption  8 
of  the  FOIA.  5  U.S.C  552ft)X8). 

An  agency  may  not  collect  or  sponsor 
the  collection  or  disclosure  of 
information,  and  an  oiyniastinn  is  not 
reouired  to  collect  or  disclose 
information  unless  a  currently  valid 
OMB  control  number  is  displayed.  The 
OMB  control  number  for  R^ulation  B  is 
7100-0201. 

The  Board  has  a  continuing  interest  in 
the  public's  opinions  about  the 
collection  of  information  under  the 
Board's  rules.  At  any  time,  comments 
regarding  the  burden  estimate,  or  any 
other  aspect  of  this  collection  of 
infitmnation,  including  suggestions  for 
reducing  the  burden,  may  be  sent  to: 
Secrstaiy,  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
StreeU,  N.W..  Washington.  DC  20551; 
and  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(7100-0201),  Washington.  DC  20503. 

Usl  of  Snh^ecls  in  12  CFR  Pert  202 

Aged.  Banks,  hanking.  Civil  rights. 
CndLt,  Federal  Reserve  System,  Marital 
status  discrimination.  Penalties, 
Religious  discrimination.  Reporting  and 
recordkeeping  requirements.  Sex 
discrimination. 

For  the  reasons  set  forth  in  the 
preamble,  12  CFR  part  202  is  amended 
as  follows: 

PART  20a— EQUAL  CREDIT 
OPPORTUNTTY  (REGULATION  B) 

1.  The  authority  citation  for  part  202 
continues  to  reed  as  follows: 

Airifaority:  15  U.S.C  1691-1691t 

2.  Section  202.12  is  amended  by 
adding  a  new  peragraph  (bH6)  to  reed  as 
follows: 
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1202.12    Reeont  retention. 

•        •        •        •        • 

(b)  Pregervation  of  records.  •  *  * 
(6)  Self-tests.  For  25  months  after  a 
self-test  (as  defined  in  §  20^15}  has 
been  completed,  the  creditor  shall  retain 
all  written  or  recorded  information 
about  the  self-tesL  A  creditor  shall 
retain  information  beyond  25  months  if 
it  has  actual  notice  that  it  is  under 
investigation  or  is  subject  to  an 
enforcement  proceeding  for  an  all^^ed 
violation,  or  if  it  has  been  served  with 
notice  of  a  civil  action.  In  such  cases, 
the  creditor  shall  retain  the  information 
until  final  disposition  of  the  matter, 
unless  an  earlier  time  is  allowed  by  the 
appropriate  agency  or  court  order. 

3.  Section  202.15  is  added  to  reed  as 
follovrs: 


IS 


for 


(a)  Genera/ ni7e»—(l)  Vo/iuitoiyas/f- 
testing  and  coirection.  The  report  or 
results  of  the  self-test  that  a  creditor 
voluntarily  conducts  (or  authorizes)  are 
privil^ed  as  provided  in  this  section. 
Data  collection  required  by  law  or  by 
any  gorenunental  authority  is  not  a 
voluntary  self-tesL 

(2)  CotTBcUve  action  required.  The 
privilege  in  this  section  applies  only  if 
the  creditor  has  taken  or  is  taking 
apnrowiate  corrective  action. 

(3)  Other  privileges.  The  privilege 
created  by  this  sectfon  does  not 
preclude  the  assertion  of  any  other 
privilege  that  m^  also  apply. 

(b)  Self-test  defined— (\)  Deftnition.  A 
self-test  is  any  program,  practice,  or 
study  that- 

(i)  Is  designed  and  used  specifically  to 
determine  ti^e  extmit  or  effoctiveness  of 
a  creditor's  compliance  with  the  act  or 
this  iMulation;  and 

(ii)  Qreates  data  or  fiKtual  information 
that  is  not  available  and  cannot  be 
derived  from  loan  or  application  files  or 
other  records  related  to  credit 
transactions. 

(2)  Types  of  information  privileged. 
The  privilege  under  this  section  applies 
to  the  report  or  results  of  the  self-test, 
data  or  factual  information  created  by 
the  self-test,  and  any  analysis,  opinions, 
and  conclusions  pertaining  to  the  self- 
test  report  or  results.  The  privilege 
covers  workpapers  or  draft  documents 
as  well  as  final  documents. 

(3)  Types  of  information  not 
privileged.  The  privilege  under  this 
section  does  not  apply  to: 

(i)  Information  almut  whether  a  ' 
creditor  conducted  a  self-test,  the 
methodology  used  or  the  scope  of  the 
self-test,  the  time  period  covered  by  the 
self-test,  or  the  dates  it  was  conducted; 
or 


(ii)  Loan  and  application  files  or  other     section,  to  an  applicant  or  government 

business  records  related  to  credit  agency  or  to  the  public; 

transactions,  and  information  derived  nn  rM.,oi«-«- -^, 1   t*u^        _» 

from  such  files  and  records,  even  if  it  J"  t?^^!!f„^L^     ^  ""^^  " 

has  been  aggregated,  summarized,  or  "?"^£°S  any  other  mfonnation 

reorganizXfaciUtate  analysis.  5?^^^^^^°,^'   k 

iJ?  A  ^~_ ._*            _^-        _^-         ,.-,  neranse  to  ctiarses  that  the  creditor  has 

(c)  Appropriate  c^mective  action-{l)  ^^^^^  thelS^  regulation:  or 

General  requirement.  For  the  privilege  ."       ^  ~-^  *"  mgiuauon.  or 

in  this  section  to  apply,  appropriate  (^)  Fails  or  is  unable  to  produce 

corrective  action  is  required  when  the  written  or  recorded  information  about 
self-test  shows  that  it  is  more  likely  than    ^  self-test  that  is  required  to  he 

not  that  a  violation  occurred,  even  retained  under  §  202.12(b)(6)  when  the 

though  no  violation  has  been  formally  information  is  needed  to  determine 

adjudicated.  nvhether  the  privilege  applies.  This 

(2)  Determining  the  scope  of  paragraph  does  not  limit  any  other 
appropriate  corrective  action.  A  creditor    pei»alty  or  remedy  that  may  be  available 
miist  take  corrective  action  that  is  ^  *  violation  of  §  202.12. 
reasonably  likely  to  remedy  the  cause  (3)  Limited  use  of  privileged 

and  effect  of  a  likely  violation  by:  information.  Notwithstanding  paragraph 

(i)  Identifying  the  policies  or  inactices  (dXD  of  tius  section,  die  self-test  report 

that  are  the  likely  cause  of  the  violation;  or  results  and  any  other  information 

*°^  privileged  imder  this  section  may  be 

(u)  Assessing  the  extmt  and  scope  of  obtained  and  used  by  an  applicant  or 

any  violation.  government  agency  solely  to  determine 

(3)  7>pes  of  relief.  Appropriate  «  penalty  or  remedy  after  a  violation  of 
corrective  action  may  include  both  the  act  or  this  regulation  has  beoi 
Respective  and  remedial  relief,  except  adjudicated  or  admitted.  Disclosures  for 
d»at  to  establish  a  privilege  under  diis  tius  Umited  purpose  may  be  used  only 
"*^*^  for  the  particular  proceeding  in  which 

(i)  A  credits  is  not  required  to  the  adjudication  or  admission  was 

provide  remedial  relief  to  a  tester  used  made.  Information  disclosed  under  diis 

*°«.?^'*"j.              .                ,  paragraph  (dK3)  remains  privileged 

(ii)  A  creditor  IS  only  requited  to  under  paragraph  (d)(1)  of  tiiis  section, 

provide  remedial  relief  to  an  applicant  ..  <    o       .            ,      ^ 

identified  by  ti»  i^lf-test  as  oSUose  Jl^^^P/^™* '  '^"L^T  « '  "°*^ 

rights  were  more  Ukely  than  not  Section  202.12--Record  Retention,  e 

violated;  and  new  paragraph  12(bM6)  u  added  to  read 

(iu)A'creditor  Is  not  required  to  asfoUows: 

provide  remedial  relief  to  a  particular  Siq^ilenaent  I  To  Part  202-4MBcial 

applicant  if  the  statute  of  limitations  Staff  IntequetatiiMis 

applicable  to  the  violation  expired  •        •        •        •        • 
before  the  creditor  obtained  the  results 

of  the  self-test  or  the  applicant  is  Section  202.  U—Racotd  Hatrnttion 

otherwise  ineligible  far  such  relief,  •        •        •        •        • 

(4)Ato  admission  o/vio/otion.  Taking  ,^;    Pnm,rvotionqfRaconi, 

oonective  action  is  not  an  admission  •        •        •        •        • 

that  a  violation  occurred.  ««.»#„,    o  « 

(dMD  Scope  o/pnw/egB.  The  report  or  l^^^  ,^^    „      ._     ,_, 

results  of  a  privileged  sSf-testmaJrnot  ,  L!^„'^J!?f"  !jl!?*T"  "°^!?i 

be  obtained  or  useT^                     ^  Wbnnatton  Aout.sdfHe*  to  b.  retained  far 

f\  rt             ..               ,  25  months  after  a  telf-tast  has  been 

(1)  By  a  government  agency  in  any  eompleted.  For  this  puxpo^..  .^-tet  is 

^3^rJirth?2?nTh^^*^*°  completed  after  the  SThasobt^n^ith. 

S^f^oT^  »«ih.««in»de.dtennin«tionrfwutwh.t 

^^tI^    ^                    ,  corrective  action,  if  any.  is  appropriate. 

(ii  Byagovarnmentagencyoran  Creditor.  «e  required  to  ret^iiLmation 

appUcant  (including  a  pnaspective  rf»ut  the  Kx,pe  of  the  «,lf-te.t,  the 

^^?,*S°«'T^  '"'*"  '  violation  of  methodology  used  uid  time  period  covered 

S  202.5(a))  m  My  proceeduig  or  civil  by  di.  self-test,  the  report  or  «ults  of  Ae 

Mtion  in  which  a  violation  of  die  act  or  «if.tart  including  any  analysis  or 

Ulis  regulation  is  alleged.  conclusion.,  and  «iy  corrective  actioD  takn 

(2)  Loss  of  privilege.  The  report  or  in  response  to  the  self-test 
results  of  a  self-test  are  not  privileged  •  •  •  •  • 
under  paragraph  (d)(1)  of  this  section  if 

the  creditor  or  a  person  with  lawful  5.  Supplement  I  to  Part  202  is 

access  to  the  report  or  results):  amended  by  adding  Section  202.15 — 

(i)  Volimtarily  discloses  any  part  of  Incentives  for  Self-testing  and  Self- 

the  report  or  results,  or  any  other  correction,  to  read  as  follows: 

information  privileged  under  this  •       •        *        •        • 
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Section  303.15— inomOvm  for  S»tf-%mting 
and  S»tf-comction 

15(a)    Gmetal  Rulta 

t5(aMl)    Voluntary  Salf-Tuting  and 
Comction 

1.  ActivitiM  raquind  by  my  govwniiwntal 
authority  urn  not  vohintvy  Mif-tasts.  A 
(ovamiiMntal  authority  inchidaa  both 
adminlatrativa  and  JutUcial  authoritiaa  for 
t,  and  local  I 


S5(aJ(3)    Corrective  Action  Kequired 

1.  To  qualify  br  tba  privilaga,  appropriata 
uutiaOl—  action  ia  raquind  wban  Um  raaulta 
of  a  Mll-laat  show  that  it  la  mora  likaiy  than 
not  that  thara  haa  baan  a  violation  of  tho 
BOOA  or  thia  ragulatian.  A  aalf-taat  U  alao 
pfiTilafMl  whan  it  idantillaa  no  Tiolatiooa. 

2.  In  10010  caaaa.  tfaa  iaaua  of  whalhar 
cartain  inlntmation  ia  piirilapwl  aaay  ariao 
bafota  tba  aolf-laat  ia  rnmplata  or  uMiattiw 
actiaaa  en  fully  undar  way.  Tbia  would  not 
nacaaaaiily  pravant  a  oaditor  from  aaiaitliig 
tha  privilajya.  In  aituatioaa  whara  tha  aolf-taat 
ia  not  complata.  far  tha  privila§B  to  apply  tha 
landar  muat  tatiafy  tha  lagoktioo'i 
raquiramanla  witlda  a  raaannahle  period  of 
tima.  To  anart  tha  pcivilaga  whara  tha  aatf- 
taat  ahowa  a  Ukaly  violatian.  tha  nila 
vaquliua.  at  a  minimum,  that  tha  oaditor 
■atabHab  a  plan  far  comctivo  actioo  and  a 
■Mthod  to  damooatnla  prograaa  in 
implaoMnting  tho  plan.  C^aditon  muat  tako 
appropriata  miiactiya  action  on  a  timoiy 
baaia  altar  tha  raauha  of  tho  aatf-loat  ara 


3.  A  craditor'fl  detarmination  about  tha 

Ka  of  corractiva  action  naadari.  or  a  finding 
t  no  corractiva  action  ia  raquirad.  ia  not 
concluaiva  In  dataimining  whathar  tha 
laquiiamenta  of  thia  paragraph  hava  I 
aadaliad.  If  a  craditor's  ciaini  of  privilaga  ia 
rhallai^wd  an  aaaaaament  of  tha  naod  for 
corractiva  action  or  tha  typa  of  comctivo 
action  that  ia  appropriata  muat  ba  haaad  on 
a  ravtow  of  tha  Mlf-laating  raaulta.  which 
may  raquira  an  in  cameia  inapaction  of  tha 
prtvilapad  documants. 

15(aM3)  Other  prMhgee 

1.  A  craditor  may  aaaart  the  privilaga 
■ff*t»>'<«'««^  undar  thia  taction  in  addition  to 
J  any  othar  privilaga  thai  may  apply. 
)  aa  tha  attomay-diant  privilaga  or  tha 
woffc  product  privilaga.  Salf-laating  data  may 
adll  ba  nrivilagad  undar  thia  aaction.  whathar 
or  ODt  tba  craditor't  aaaartinn  of  anothar 
privilaga  ia  uphold. 

i5(bl  Seif-teet  Defined 

tSlhni)  Definition 

Paragmpli  15(b)(H(i) 

1.  To  qualify  for  tha  privilaga.  a  aolf^aat 
muat  ba  tufRdent  to  conatituta  a 
dalarmination  of  the  extent  or  eflin.U»anaaa 
of  tha  craditor't  compliance  with  the  act  and 
Regulation  B.  Accordingly,  a  telf-teat  ia  only 
privileged  if  it  waa  deaignad  and  uaed  for 
that  purpoaa.  A  lalf-toat  that  ia  deaignad  or 
uaed  to  oalaniiae  CBMlianre  with  other 
lawa  or  ngulatlona  or  far  other  purpoaaa  ia 


purpoaaa  I 

not  privileged  under  thit  rule.  For  axampla. 
a  telf-teat  nbaignaH  to  evaluate  employee 
alBciancy  or  cuatooara'  Mdafactioo  with  tha 


level  of  iorvica  provided  by  tha  craditor  ia 
not  privileged  even  if  avidmoa  of 
diacrimlnation  ia  uncovered  incidentally.  If  a 
aelf-tett  it  deaignad  for  multiple  purpoaaa. 
only  the  portion  deaignad  to  datarmina 
nmr|rf*"'~  with  tha  BOOA  ia  eligible  for  the 
privilaga. 

Papogmph  isfbKiKU) 

1.  Tha  principal  attributa  of  aalf-taatingia 
tbet  it  conatitutaa  a  voluntary  undertaking  by 
tha  creditor  to  produce  new  d^a  or  factual 
informatfon  that  otharwiae  would  not  ba 
available  and  could  not  ba  derived  from  loan 
or  application  filea  or  other  recorda  ralalad  to 
credit  tianaactiona.  Self-teating  tnrhidaa.  but 
ia  not  limited  to,  tha  practice  of  uaing 
fictitioua  appUcanta  for  credit  (teetara).  eithar 
with  or  widmut  the  uaa  of  matched  pain.  A 
cradltar  may  elect  to  teat  a  defined  tagment 
of  ita  buaiaaaa.  farwxampla.  loan  applicationa 
praceaaed  by  a  apedHc  branch  or  loon  oBloar. 
or  appUcationa  mode  far  a  particular  typa  of 
credit  or  loan  program.  A  cradltar  alao  may 
uaa  other  methoda  of  generating  infacmation 
tlmt  ia  not  available  in  loan  and  application 
filea.  tuch  aa  aurveying  BDOitgiga  loan 
applioanta.  To  the  extant  paimittod  by  kw, 
crediton  might  alao  develop  new  methoda 
that  ga  beyond  traditional  pre  application 
^r-**"g.  auich  aa  hiring  taataii  to  aufarait 
fictitkma  loan  appUcaCiona  for  prnraaalng 

2.  Hw  privlli9B  doH  not  protect  a 
cradttor'a  analyaia  parfarmad  aa  part  of 
proceeaing  or  underwriting  a  credit 
application.  A  craditar'B  avahiatlan  or 
analyaia  of  ita  loan  filea.  Hoaa  Moftgagi 
Diadoaura  Act  data,  or  aimilar  typra  of 
racorda  (auch  aa  farokar  or  loan  ottoar 
oompenaation  lecorda)  doea  not  produce  now 
information  about  a  craditor't  compliance 
and  It  not  a  ralf-teat  for  purpoeee  of  thia 
tection.  Similarly,  a  itatiatical  analyaia  of 
data  derived  from  axiating  loan  fika  ia  not 
privileged. 

15(bM3)  TypeeofbifaimatkmaatPiMleted 

Farapaph  l5(bM3Mi) 

1.  The  infanaation  liated  in  thia  parapuph 
ia  not  privileged  and  may  be  uaed  to 
determine  whether  tha  praraquiaitaa  far  tha 
privilaga  hava  been  aatiafiad.  Accordingly,  a 
creditor  might  be  aakad  to  idantiiy  tha  aalf- 
laatii^  method,  for  example,  whiihar  pre- 
appllcation  taatart  wen  uaed  or  data  wara 
'•'Trp***^  by  Burveying  loan  applicanta. 
Information  about  tha  acope  tk  the  aelf  taat 
(auch  aa  tha  typea  of  credit  tranaactiona 
examined,  or  the  gaoyaphic  area  covered  by 
tha  teat)  abo  ia  not  prfvUagad. 

Poragmph  iSlbnsnU) 

1.  Property  appraiaal  reports,  mlnutaa  of 
loan  coounittee  meetingi  or  other  documanta 
reflecting  the  beait  for  a  dedaion  to  approve 
or  deny  an  application,  loan  polidea  or 
praoadurat.  underwriting  ttandarda,  and 
broker  oompenaation  racorda  ara  examplea  of 
tha  typea  of  racorda  that  ara  not  priviligad 
If  a  craditor  arrangat  for  teatan  to  aubmit 
loan  applicationa  for  proceeaing,  tha  racorda 
ara  not  ralated  to  actual  credit  tranaactiona 
for  purpoaea  of  thit  paragraph  and  may  be 
privileged  aalf-taating  racorda. 


t5(cj  Appropriate  Corrective  Action 

1.  The  rule  only  addraaaea  what  corracthr* 
acdoot  ara  raquirad  for  a  craditor  to  take 
advantage  of  the  privilege  in  thit  aaction.  A 
craditor  may  ttfll  be  raquired  to  take  other 
actiont  or  provide  additional  ralief  if  a  formal 
finding  of  diacrimlnation  ia  madm. 

15(cXl)  Cenmral  Requirement 

1.  Appropriate  umective  acticm  ia  lequirad 
even  though  no  violation  baa  baan  formally 
ad^idicatad  or  admlttad  by  tha  craditor.  In 
determining  whether  it  ia  mora  likaiy  than 
not  that  a  violation  occurred,  a  craditor  muat 
traot  taatart  at  if  they  ara  actual  applicanta 
for  credit  A  craditor  may  not  refuae  to  taka 
appropriata  corractiva  action  undar  thia 
aaction  bacaura  tha  aelf-taat  uaed  fictWoue 
loan  apfibcanta.  The  fact  that  a  taatar'a 
^aement  with  the  creditor  waivea  tha 
teetar'a  legal  tight  to  aaaart  a  violation  doea 
not  irf«'"«'»-»«  tha  requiremant  far  tha  cradltar 
to  taka  conactive  action,  although  no 
lamedial  raUaf  far  tha  loatar  ia  required  under 
paia^aph  15(cX3). 

t5(cKi)  Determining  the  Scope  of 
Appropriate  Corrective  Aetton 

1.  Whathar  a  creditor  haa  takan  or  ia  taking 
oarrecthra  action  that  ia  appropriata  wlU  be 

Gaaanily.  tha  acope  of  Aa  corractiva  action 
&■!  k  aaodad  to  praaarra  tho  privilaga  ia 
fpvanod  by  tha  acope  of  the  aalMaat  Far 
axampla.  a  cradttnr  that  aalMaata  mortgaga 
loana  and  dlaoovera  avidaooa  of 
diacrimlnation  amy  focua  ita  oarracthw 
■ctlona  on  mortgagi  loana.  and  ia  not  . 
raquired  to  axpand  ita  taating  to  othar  typoe 
of  loana. 

2.  In  identifying  tha  poUdee  or  practicea 
that  ara  tha  Ukriy  cauM  of  tha  vkriaHon.  a 
creditor  ml^  identify  Inadamiala  or 
improper  landlag  poHdaa,  fainira  to 
liiiplaraanl  eatabHahad  polidea.  employao 
conduct  or  othar  cauaaa.  Tha  extent  and 
aoopa  of  a  Ukafy  violatioo  may  be  aaaaaaed 
by  determining  which  araaa  of  oparationa  ara 
Ukafy  to  ba  afbctad  by  thoaa  poUdaa  and 
prnottoaa.  far  example,  by  determining  the 
typea  of  loana  and  atagM  of  tha  application 
laiiiaai  Invohrad  and  the  faranchaa  or  ofBoea 
whan  tha  violationa  may  have  occurred. 

S.  Depending  on  the  method  and  aoopa  of 
te  aalf-taat  and  tha  raauha  of  tha  taat 
appropriata  corrective  action  may  includo 
one  or  aaora  of  the  following: 

L  If  tha  aalf-tatt  identifiaa  individuala 
whoaa  applicationa  wera  inappropriately 
proceraad.  offaring  to  extend  cradit  if  the 
application  waa  improperfy  denied  and 
companaating  auch  paraona  far  out-of-pockat 
coata  and  othar  compenaatory  damagaa; 

ii  Canacting  inatitutional  policaa  or 
prooedurea  that  may  have  contributed  to  the 
Ukafy  violation,  and  adopting  new  polidaa  at 
appropriate; 

iiL  Identifying  and  than  training  and/or 
diadplining  tha  employeee  involved; 

iv.  Developing  outreach  programa. 
marketing  ttratagiea,  or  loan  producta  to 
larve  mora  eflectivefy  aagmenta  of  the 
landar't  maikata  that  may  have  been  affected 
by  the  likely  ditcrimination;  and 

V.  Improving  audit  and  ovenight  (jratenu 
to  avoid  a  racunaoca  of  tha  likuy  violationa. 
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15(eM3)    Types  of  ReUef 
Paragraph  15(cX3Mu) 

1.  The  uae  of  pre-application  teatars  to 
identify  poUciei  and  practice*  that  illegally 
discriminate  does  not  require  creditots  to 
review  existing  loan  files  for  the  puipoae  of 
identifying  and  compensating  applicants 
who  might  have  been  adversely  afiitcted. 

2.  If  a  self-test  identifies  a  specific 
applicant  that  was  subject  to  discrimination 
on  a  prohibited  basis,  in  order  to  qualify  for 
the  privilege  in  this  section  the  creditor  must 
{Hovide  appropriate  remedial  relief  to  that 
applicant;  the  creditor  would  not  be  required 
under  this  paragraph  to  identify  othw 
applicanta  who  might  also  have  been 
adversefy  affacted. 

Paragraph  15{c)(3MiU) 

1.  A  creditor  is  not  required  to  provide 
remedial  relief  to  an  applicant  that  would  not 
be  available  by  law.  An  applicant  might  also 
be  ineligible  from  obtaining  cartain  types  of 
relief  due  to  changed  circumstances.  For 
example,  a  creditor  is  not  required  to  offer 
cradit  to  a  denied  applicant  if  the  applicant 
no  longer  qualifies  tar  the  credit  due  to  a 
change  in  financial  drcumatances,  although 
some  other  type  of  ralief  might  be 
appropriate. 

15(dXH    Scope  of  Privilege 

1.  "The  privilege  applies  with  respect  to  any 
examination,  inveatigation  or  proceeding  by 
federal,  state,  or  local  government  agencies 
relating  to  compliance  with  the  Act  or  this 
regulation.  Accordingly,  in  a  case  brought 


under  the  ECOA.  the  privilege  esUblished 
under  this  section  preempts  any  inconsistent 
laws  or  court  rules  to  the  extent  they  might 
require  disclosure  of  privileged  self-testing 
data.  The  privilege  does  not  apply  in  other 
cases,  for  example,  litigation  filed  solely 
under  a  state's  Coir  lending  statute.  In  such 
caaea.  if  a  court  orders  a  creditor  to  disclose 
self-test  results,  the  disclosure  is  not  a 
voluntary  disclosure  or  waiver  of  the 
privilege  for  purposes  of  paragraph  15(d)(2); 
creditors  may  protect  the  information  by 
seeking  a  protective  order  to  limit  availabilify 
and  use  of  the  self-testing  data  and  prevent 
dissemination  beyond  what  is  necessary  in 
that  case.  Paragraph  15(d)(1)  precludes  a 
party  who  has  obtained  privileged 
information  from  using  it  in  a  case  brought 
under  the  ECOA,  provided  the  creditor  has 
not  lost  the  privilege  through  voluntarily 
disclosure  under  paragraph  lS(dK2). 

15ldX3)    LotsofPrivUegB 


Paroffaph  15(dX3)(i) 

1.  Corrective  action  taken  by  a  craditor,  by 
itself,  is  not  considned  a  voluntary 
disclosure  of  the  self-test  report  or  results. 
For  example,  a  oeditor  doea  not  diacloae  the 
results  of  a  ralf-test  merely  by  offering  to 
extend  credit  to  a  denied  applicant  or  by 
inviting  the  applicant  to  reapply  for  cradit 
Voluntary  disclosure  could  occur  under  this 
paragraph,  however,  if  the  creditor  disdosed 
the  self-test  results  in  connection  with  a  new 
offer  of  credit 

2.  Disdosure  of  self-testing  results  to  an 
independent  contractor  acting  as  an  auditor 


or  consultant  for  the  creditor  on  compliance 
matters  does  not  result  in  loss  of  the 
privilege. 

Poragmph  15(dX3XU) 

1.  The  privilege  is  lost  if  the  creditor 
dlacloses  privileged  infonnation,  such  as  the 
resulU  of  the  self-test  The  privilege  is  not 
lost  if  the  creditor  merely  reveels  or  refers  to 
the  existence  of  the  self-test 

Paragraph  lS(dX3Xiii) 

1.  A  creditor's  claim  of  privilaga  may  be 
challenged  in  a  court  or  administrative  law 
proceeding  with  appropriate  furiadiction.  In 
resolving  the  issue,  the  presiding  officer  may 
require  Uie  creditor  to  produce  privileged 
infonnation  about  the  aelf-teat 

Paragraph  15(dX3)    Limited  uae  of 
Privileged  Information 

1.  A  creditor  may  be  required  to  produce 
privileged  documents  for  the  purpose  of 
determining  a  penalty  or  remedy  after  a 
violation  of  the  ECOA  or  Regulation  B  has 
been  formally  adjudicated  or  admitted.  A 
creditor's  compliance  with  this  requirement 
doea  not  evidence  the  creditor'a  intent  to 
fcHfeit  the  privilege. 

By  order  of  the  Board  of  Govemon  of  tha 
Federal  Reaarve  System,  December  10, 1997. 
William  W.  VfOee, 
Secretary  of  the  Board. 
[FR  Doc.  97-32663  Filed  12-17-97;  a:4S  am] 
ULom  oooE  atia-oi-r 
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Part  III 


Department  of 
Housing  and  Urban 
Development   

24  CFR  Parts  100  and  103 
HUD'S  Regulation  on  Self-Testing 
Regarding  Residential  Real  Estate-Related 
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DEPARTMENT  OF  HOU8INQ  AND 
URBAN  DEVELOPMENT 

24  CFR  Pmrt»  100  and  103 
(Docket  Na  nt^iaO-F-Ofl] 
mN282»^AAa2 

HUD'S  Ragulation  on  Self-Tasting 


Relied  Lending  Tranaactlona  and 
CompliwKe  WItti  the  Fair  Housing  Act 

AODCV:  OfRce  of  the  AMistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION;  Final  rule. 

tUMMARY:  This  rule  implements  section 
814A  of  the  Fair  Housing  Act.  which 
encourages  voluntary  compliance  by 
lenders  with  the  Fair  Housing  Act 
(FHAct)  through  lender-initiated  self- 
tests  of  lenders'  residential  real  estate- 
related  lending  transactions  and.  where 
appropriate,  corrective  action  designed 
to  remedy  any  possible  violations  of  the 
FHAct  revealed  by  such  tests.  This  rule 
alao  makes  technical  amendments  to  the 
fair  housing  complaint  processing 
regulations. 

EFFECnvc  DATE:  January  30. 1998. 
TOR  FURTHER  MFORMATION  CONTACT: 
Pater  Kaplan.  Director.  Office  of  Policy 
and  Regulatory  Initiatives.  Fair  Housing 
and  Equal  Opportimity.  (202)  708-2904. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW, 
Washington.  DC  20410.  A 
telecommunications  device  for  hearing- 
and  speech-impaired  persons  (TTY)  is 
available  at  (202)  708-9300  (these  are 
not  toll-free  telephone  numbers). 

SUPPI.EMENTARY  information: 

I.  General.  Incendves  for  Self-teeting 
and  Self-correctioB 

On  lanuary  31, 1997  at  62  FR  4882. 
the  Department  published  a  proposed 
rule  to  implement  section  814A  of  the 
FHAct.  promulgated  at  section  2302  of 
the  Omnibus  Consolidated 
Appropriations  Act  for  Fiscal  Year  1997 
(P«u>.  L.  104-208,  approved  September 
30, 1996).  Section  2302.  found  in  title  II 
of  Pub.  L  104-208.  entitled  the 
"Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act"  ("Act"), 
amends  the  FHAct  to  promote 
compliance  by  establishing  a  privilege 
for  lender-initiated  self-tests  of 
residential  real  estate-related  lending 
transactions. 

The  Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act:  Sec.  2302 

Section  2302  adds  a  turn  section  81 4 A 
to  the  FHAct  which  cnatas  a  legal  and 


administrative  enforcement  privilege  for 
"self-tests"  conducted  by  entities 
engaged  in  residential  real  estate-related 
lending  to  determine  compliance  under 
the  FHAct  This  provision  also  adds  a 
new  section  704A  to  the Jkiual  Credit 
Opportunity  Act  ( "BCOA")  which 
creates  the  same  privilege  with  respect 
to  credit  transactions  by  a  creditor.  A 
report  or  result  of  a  self-test  is  privileged 
from  disclosure  if  a  lender  conducts,  or 
authorizes  an  independent  thlxd  party  to 
conduct,  a  self-test  of  a  real  estate- 
related  lending  transaction  to  determine 
the  level  or  effectiveness  of  compliance 
with  the  FHAct.  and  has  taken,  or  is 
taking,  appropriate  corrective  action  to 
siidiaas  possible  violations  discovered  ' 
as  a  rssult  of  the  self-test. 

The  Act  requires  the  Department, 
with  respect  to  the  FHAct,  and  the 
Federal  Reserve  Board  (the  Board),  with 
respect  to  the  ECO  A.  to  implement 
section  2302  and  define  "self-testing''  in 
substantially  similar  regulations  within 
six  months  of  enactment.  This  final  rule 
was  drafted  after  consideration  of  the 
comments  the  Department  received  on 
the  January  31, 1997  proposed  rule,  and 
in  consultation  with  the  Board,  the 
Department  of  Justice  (DOJ),  and 
appropriate  Federal  regulatory  and 
enforcement  agencies,  including  the 
Federal  Deposit  Insurance  Corporation 
(FDIC).  the  Office  of  the  Comptroller  of 
the  Currency  (OCC),  the  Office  of  Thrift 
Supervision  (OTS),  the  National  Credit 
Union  Administration  (NCUA).  and  the 
Federal  Trade  Commission  (FTC).  The 
Act's  requirement  that  the  Board's  and 
the  Department's  regulations  be 
substantially  similar,  the  connnents 
received  on  the  proposed  rule,  and  the 
consultation  which  foUoived.  delayed 
publication  of  the  final  rule  beyond  the 
six  months  the  Act  prescribed. 

After  reviewing  both  regulations,  the 
Department  and  the  Board  have 
determined  that  there  is  no  substantial 
illfhioni  II  in  the  final  rules  and  that 
they  should  be  interpreted  to  have  the 
same  effect  except  where  diffinences  in 
the  FHAct  and  ECOA  dictate  otherwise. 
For  example,  ECOA  covers  non- 
mortgage  credit  transactions  which  are 
not  residential  real  estate-related 
transactions  under  the  FHAct.  This 
dictated  slight  differences  in  the 
definition  of  "self-test"  in  the  agencies' 
rules. 

Moreover,  although  there  are 
organizational  difierences  in  the 
agencies'  rules,  these  differences  are  not 
intended  to  have  any  substantive  effect, 
and  merely  reflect  the  Board's 
longstanding  practice  of  publishing  its 
interpretative  rules  in  a  separate  staff 
commentary.  The  Department  has  no 
staff  commentary,  therefore  some  of  this 


material  appears  in  the  Department's 
rule  and  other  material  appears  in  its 
preamble.  The  consistency  of  the 
Department  and  the  Board  rules  is 
evident  based  on  a  comparison  of  the 
complete  documents  published  by  the 
agencies,  including  the  preambles  to  the 
regulatory  amendments  and  the 
revisions  to  the  Board's  Official  Staff 
Conunentary  to  Regulation  B. 

Public  Comments 

In  the  proposed  rule,  the  Department 
invited  public  comments  for 
consideration  in  drafting  a  final  rule. 
The  Department  receivf>d  a  total  of  52 
public  comments,  18  of  which  were 
from  lenders,  16  from  public  interest 
organizations,  15  from  lending  indiistry 
associations,  and  one  each  from  a  law 
firm,  a  government  agency,  and  an 
individual.  The  comments  are 
addressed  in  the  Section-by-Section 
Analysis  of  this  final  rule  preamble.  The 
Department  revised  the  proposed  riile 
based  on  its  consideration  of  the 
comments  received.  The  Department 
also  made  editorial,  non-substantive 
revisions  to  use  plain  English  wherever 
possible  and  to  meet  Congress's 
mandate  of  substantial  similarity 
between  final  rules  issued  by  it  and  the 
Board.  The  preamble  discusses  the 
revisions  made  to  the  proposed  rule  to 
effect  a  substantive  change. 

Existing  Self-testing  Policies 

The  Department  notes  that  prior  to  the 
amendment  of  the  FHAct  to  create  this 
privilege,  several  agencies  stated  their 
enforcement  policy  in  regard  to  self- 
testing  by  a  lender.^  To  the  extent  this 
final  rule  does  not  contravene  an 
agency's  or  department's  enforcement 
policies,  those  policies  remain  in  effsct 
until  the  agency  or  department 
determines  otherwise.  Accordingly,  for 
example,  OCC  Bulletin  95-51 
(September  15, 1995)  remains  in  effect. 
The  Department's  prior  policy,  on  the 
other  hand,  is  superseded  by  this 
regulation. 

fleviewo//?u/e 

As  the  proposed  rule  noted,  in 
developing  the  regulation  to  implement 
the  self-testing  privilege,  the 
Department  seeks  to  provide  a  real 
incentive  for  innovative,  effiective.  and 
non-routine  fair  lending  monitoring  and 
self-correction  while  ensuring  the  rights 
of  discrimination  victims.  Lending 
discrimination,  however,  is  an  evolving 
area  of  the  law.  and  modifications  may 
be  appropriate.  Therefore,  the 


'  OCC  BulleUn  95-51  (SeptamlMr  15.  1995): 
Deval  Patrick.  AMiiUnt  Attoniey  Geoanl  for  Qvil 
R^hU.  I^attar  to  th«  Mortgage  Bankor*  AaaociaUon, 
•taL(F«liniary21. 1095). 
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Department  and  the  Board  may  review 
this  nile,  including  the  definition  of 
self-test,  after  several  years'  experience. 
Should  it  determine  to  conduct  such  a 
review,  the  Department  will  seek  public 
comment  on  whether  the  rule  should  be 
amended.  A  review  would  focus  on 
whether  the  self-testing  incentives 
created  by  Congress  and  implemented 
in  this  rule  should  be  strengthened,  and 
whether  the  definition  of  self-test 
should  be  broadened.  Since  there  is  a 
corresponding  relationship  between  the 
breadth  of  the  definition  of  self-test  and 
the  scope  of  corrective  actions,  the 
review  would  also  examine  the  extent  to 
which  corrective  actions  as  defined  in 
the  rule  provide  appropriate  relief  for 
victims  of  discrimination. 

n.  rhanges  From  the  Propeaed  Rule 

This  final  rule  includes  several 
changes  from  the  proposed  rule: 
— ^The  statement  of  the  general  nile 
applying  the  self-testing  privilege 
contained  in  §  100.140  has  been 
modified  to  reflect  the  need  to  address 
only  likely  violations  and  to 
incorporate  the  requirement  to  take 
appropriate  corrective  action.  As  a 
result,  S  100.141  of  the  proposed  rule 
is  deleted  and  the  sections  which 
followed  were  renumbered.  As  more 
fully  explained  in  §  100.143, 
Appropriate  Corrective  Action,  the 
revised  rule  provides  a  privilege  when 
a  lender  takes  corrective  action  which 
is  reasonably  likely  to  remedy  the 
cause  and  effect  of  a  violation 
identified  by  a  self-test  in  instances 
where  it  is  more  likely  than  not  that 
a  violation  has  occurred. 
— ^The  section  on  Definitions,  now 
§  100.141,  explicitly  includes 
applicant  and  customer  surveys 
within  the  definition  of  self-test  and 
makes  clear  that  self-tests  are  not 
limited  to  the  pre-application  stage  of 
loan  processing. 
— Section  100.142  now  specifies  that 
material  such  as  appraisal  reports, 
loan  committee  meeting  minutes, 
underwriting  standards  or 
compensation  records  is  not 
privileged,  nor  is  any  informatiotf  or 
data  derived  from  them  privileged. 
— ^As  discussed  above.  Appropriate 
Corrective  Action.  §  100.143,  now 
refisrs  to  "likely  violations"  rather 
than  "possible  violations."  Rather 
than  requiring  appropriate  corrective 
action  to  address  possible  violations, 
this  section  now  specifies  that 
corrective  action  is  only  required 
when  it  is  more  likely  than  not  that 
a  violation  occurred,  even  though  no 
violation  was  adjudicated  formally. 
— ^The  proposed  rule  §  100.141 
requirement  (now  deleted)  that 


lenders  "take  whatever  actions  are 
reasonable  in  light  of  the  scope  of  the 
possible  violations  to  fully  remedy 
both  their  cause  and  effect"  is  now 
addressed  in  §  100.143(b),  which 
requires  a  lender  to  take  action 
"reasonably  likely  to  remedy  the 
cause  and  effect  of  a  likely  violation." 
—A  new  §  100.143(c)  states  that  to 
establish  a  privilege  a  lender  is  not 
required  to  provide  remedial  relief  to 
a  tester  in  a  self-test;  is  only  required 
to  provide  remedial  relief  to  an 
applicant  if  the  self-test  identified  that 
applictmt  as  one  who  was  more  likely 
than  not  the  subject  of  a  violation;  and 
is  not  required  to  provide  remedial 
relief  to  a  particular  applicant  if  the 
statute  of  limitations  applicable  to  the 
violation  expired  before  the  lender 
obtained  the  results  of  the  self-test  or 
the  applicant  is  otherwise  ineligible 
for  such  relief. 

— ^The  illustrative  list  of  appropriate 
corrective  actions  contained  in 
§  100.143  no  longer  includes  notifying 
persons  whose  applications  were 
inappropriately  processed  of  their 
legal  rights. 

— Section  100.143(f)  clarifies  that  tnUng 
appropriate  corrective  action  is  not  an 
admission  a  violation  occurred. 

—Section  100.145(b),  Loss  of  Privilege, 
specifies  that  lenders  will  not  lose 
their  privilege  by  notifying  persons 
about  remedial  relief. 
In  discussing  the  public  conunents 

received  on  the  proposed  rule,  the  next 

section  provides  a  more  detailed 

description  of  these  and  other  changes 

made  in  the  final  rule. 

in.  Section4iy-Section  Analyais  of  the 
Role 

Section  100.140    General  Rule 

Voluntary  Self-Testing  and  Self- 
Correction 

Section  100.140(a)  states  the  general 
rule  that  the  report  or  results  of  a  self- 
test  a  lender  voluntarily  conducts  or 
authorizes  are  privileged  if  the  lender 
has  taken  or  is  taking  appropriate 
corrective  action  to  address  likely 
violations  identified  by  the  self-test.  The 
privilege  applies  vdiether  the  lender 
conducts  the  self-test  or  employs  the 
services  of  a  third-party.  Data  collection 
required  by  law  or  governmental 
authority  is  not  a  volimtary  self-test. 

Subsection  (a)  also  implements  the 
Act's  requirement  that  a  lender  must 
take  appropriate  corrective  action  to 
address  likely  violations  identified  by 
the  self-test  before  the  privilege  can  be 
invoked.  This  subsection  incorporates 
the  requirement  that  corrective  action 
must  be  taken  for  the  privilege  to  apply, 
as  stated  in  §  100.141  in  the  proposed 


rule.  The  requirement  in  the  proposed 
rule  §  100.141  that  lender*  "fully 
remedy  possible  violations"  has  been 
modified  and  is  now  addressed  in 
S  100.143,  Appropriate  Corrective 
Action,  which  also  discusses  "likely 
violation." 

Other  Privileges 

Subsection  (b),  a  new  subsection, 
clarifies  in  the  final  rule  itself  the 
language  contained  in  the  preamble  to 
the  proposed  rule  at  §  100.140.  which 
stated  that  the  privilege  of  self-testing  is 
in  addition  to  any  other  privileges 
which  may  exist,  such  as  attorney-client 
privilege  or  the  privilege  for  attorney 
work  product  lliis  change  was 
requested  by  some  commenters.  A 
lender  may  assert  the  privilege  created 
by  this  subpart  as  well  as  any  other 
applicable  privilege. 

Section  100.141    Definitions 

The  Atrt  does  not  define  "self-test" 
and  authorizes  the  Department  to  define 
by  regulation  the  practices  covered  by^^^ 
the  privilege.  The  Department  received  " 
substantial  comment  on  the  definition 
of  self-test. 

The  Department  defines  a  self-test  as 
any  pro-am,  practice  or  study  a  lender 
voluntarily  conducts  or  authorizes 
which  is  designed  and  used  specifically 
to  determine  the  extent  or  effectiveness 
of  compliance  with  the  FHAct  The  self- 
test  must  create  data  or  factual 
information  that  is  not  available  and 
cannot  be  derived  from  loan  files, 
application  files,  or  other  residential 
real  estate-related  lending  transaction 
records.  The  final  rule  substitutes  the 
phrase  "residential  real  estate-related 
lending  transaction  records"  in  place  of 
"records  related  to  credit  transactions" 
to  reflect  more  accurately  the  coverage 
of  the  FHAct 

Self-testing  includes,  but  is  not 
limited  to.  using  fictitious  credit 
applicants  (testers),  including  matched- 
pair  testers.  It  includes  siuveys  of 
applicants  and  mortgage  customers,  and 
is  not  restricted  to  the  pre-application 
stage  of  the  credit  process. 

As  the  proposed  rule's  preamble 
noted,  the  principal  attribute  of  self- 
testing  is  that  it  constitutes  a  volimtary 
undertaking  by  the  lender  to  produce 
new — otherwise  unavailable — factual 
information.  The  definition  contained  in 
the  rule  provides  added  incentives  for 
lenders  to  look  beyond  their  business 
records  and  develop  new  factual 
evidence  about  the  level  of  their 
compliance.  The  rule  does  not  define 
self-test  so  broadly  as  to  include  all 
tjrpes  of  lender  self-evaluation  or  self- 
assessment  While  versions  of  the 
l^islation  initially  introduced  in 
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extended  the  privilege  to  a 
lender's  test  or  review,  the  statute  as 
adopted  refers  only  to  a  self-test. 

The  Department  notes  that  a  lender's 
analysis  performed  as  part  of  procassing 
or  underwriting  a  credit  application  is 
not  privileged  under  the  final  rule.  A 
lender's  evaluation  or  analysis  of  its 
loan  files.  Home  Mortgage  Disclosure 
Act  data  or  similar  types  of  records 
(such  as  broker  or  loan  officer 
compensation  records)  is  derived  from 
km  filaa,  application  files  and  other 
laal-aatata-reiated  lending  transaction 
records  and  is,  therefore,  not  a  self-test 
and  is  not  privileged  under  this  rule. 
Howaver.  new  data  or  CKtual 
information  created  as  a  result  of  self- 
testing  would  be  privileged. 

A  broader  definition  of  self-testing  is 
within  the  Department's  rulemaidng 
authority  under  the  statute.  A  broad 
definition  of  self-testing,  however,  was 
generally  opposed  by  Federal  regulatory 
and  enforcement  agencies,  civil  rights 
apd  consumer  organizations,  and  air 
lunrftng  enforcement  agencies. 

As  the  proposed  rule's  preamble 
noted,  principles  of  sound  lending 
dictate  that  a  lender  have  adequate 
policies  and  procedures  in  place  to 
ensure  compliance  with  applicable  laws 
and  regulations,  and  that  lenders  adopt 
appropriate  audit  and  control  systems, 
lliese  may  take  the  form  of  compliance 
reviews,  file  analyses,  the  use  of  second 
review  committees,  or  other  methods 
tliat  examine  lender  records  kept  in  the 
ordinary  course  of  business. 
Notwithstanding  any  evaluation 
performed  by  the  lender,  the  underiying 
loan  records  are  subject  to  examination 
by  the  supervisory  and  law  enforcement 
agencies  and  must  usually  be  disclosed 
to  a  private  litigant  alleging  a  violation. 

In  consultation  with  Federal 
regulatory  and  enforcement  agencies  in 
developing  the  proposed  and  final  rules, 
the  Department  found  that,  according  to 
a  1994  survey  of  large  depository 
institutions  by  one  regulator, 
approximately  78%  of  the  institutions 
surveyed  performed  reviews  that 
included  comparative  file  reviews  or 
statistical  modeling  as  part  of  their  £sir 
lending  management  and  oversight 
This  is  evidence  that  an  additional 
incentive  for  such  reviews  may  not  be 
lequired.  Providing  a  privilege  for  such 
lesiaws  could  make  information  now 
provided  to  supervisory  agencies 
unavailable,  and  could  mike 
examinations  less  efficient 

A  comment  letter  on  the  proposed 
rule  from  a  Federal  regulatory  agency 
noted: 

W«  agroe  that  a  broader  definition  of  self- 
tast  could  bava  an  unintanded  nagative  afiisct 


oa  the  levels  of  cooparation  between 
cradilon  and  the  regulatory  agendas. 
Institutions  um  intnnal  tiir  lending  audits 
and  reviews  to  monitor  their  compliance 
with  the  Fair  Housing  Act  and  regulatory 
agencies  consider  them  valuable  examination 
tools  to  identify  areas  most  in  need  of 
supervisory  attention  .  .  .  (Mjoreovar,  a 
broader  definition  could  create  a  more 
confrontatianal  examination  setting  due  to 
aiguiaants  over  the  scope  of  the  privilege. 
Tlian  would  be  no  clear  line  between 
documents  that  institutions  maintain  in  the 
ordinary  course  of  busineoa  and  documeots 
that  ore  part  of  on  internal  audit 

Civil  rights  and  community 
organization  comments  generally 
opposed  8  broad  definition  of  self- 
testing.  A  comment  letter  from  a 
Mtinmal  civil  rights  organization  said 
the  self-testing  privilege  shotUd  not 
extend  beyond  the  proposed  rule's 
definition  to  encompass  other  self- 
evaluations  and  self-assessments. 
Including  fitir  lending  business  records 
lenders  now  maintain  routinely.  The 
organization  said  incentives  for  self- 
testing  should  not  undermine  the  strong 
Federal  interest  in  full  relief  for  all 
victims  of  discrimination,  and  should 
not  place  an  undue  burden  on 
ragidators.  enforcement  agencies  or 
litigants.  'The  letter  further  noted: 

In  goDBial.  the  new  privilege  is  likely  to 
lead  to  more  lengthy  uid  expensive 
Utlgatloa.  In  the  context  of  Utigation  or 
enforcement  investigation,  many  lenders  will 
have  on  incentive  to  overreach  by  broadly 
defining  "self-test"  in  order  to  shield  mora 
InfonnatioD  under  th«  new  privUoga. 
Furthermoro,  some  lendacs  may  trv  le 
narrowly  define  "any  poosible  violation"  to 
mean  "only  clear  violations,"  and  many 
lenders  may  prafer  a  low  standard  for 
"appropriate  conective  action."  Plaintilfc 
alloging  discrimination,  on  the  other  hand, 
vrill  be  farced  to  rhallengs  every  assertion  of 
privilege. 

A  national  community  advocacy 
organization  cited  the  history  of  legal  — - 
privileges  while  commenting  In 
opposition  to  a  broad  definition  of  self- 
testing.  That  organization  said: 

Historically  in  tiiis  country,  we  have 
granted  legal  priviloge  in  very  limited 
circumstances.  It  applies  to  communications 
between  individuals  and  their  clergy,  to 
oommiuiications  betw«en  individuals  and 
their  attorneys,  and  in  few,  if  any,  other 
drcuoMtancaa.  In  these  caaes,  tlie  need  far 
open,  honest  and  unrestricted 
communication  Is  viewed  as  outweighing  the 
need  of  the  legal  svstem  for  access  to 
infarmation.  This  historical  practice  of 
limiting  the  scope  of  privilege  should 
certainly  be  applied  in  this  case.  It  may  be 
beneficial  to  encourage  lenders  to  undertake 
self-testing.  Honrever,  given  the  rudimentary 
nature  of  the  nation's  understanding  of  the 
problem  of  lending  discrimlnatioa  and  the 
evolving  nature  of  the  field  of  fair  lending 

at  it  is  critical  not  to  unduly  limit 


the  availabiUty  of  information  necessary  to 
enforce  the  law. 

Comments  from  lenders  were 
generally  in  opposition  to  a  narrow 
definition  of  self-testing.  A  coalition  of 
national  mortgage  lenders  and  servicers 
said  in  a  conmient  letter 

It  is  clear  from  the  statute  that  Congress 
intended  a  broad  definition  of  self-test. 
Congress  essentially  forged  a  quid  pro  quo  far 
obtaining  the  self-test  privilege  under  which 
a  lender  is  allowed  not  to  discioae  self-test 
reports  if  it  undeitalLes  appropriate  oorrective 
action  with  respect  to  the  findings.  Given  this 
tradeoff,  then  is  every  reason  to  expand  the 
types  of  self-assessments  which  are  to  be 
suofect  to  this  rule,  not  limit  them. 
Otherwise.  Coogrses'  eSbits  to  encourage 
self-tests  will  largely  have  been  in  vain. 

At  this  time,  the  Department  believes 
lenders  alreedy  have  adequate  incentive 
to  conduct  routine  compliance  reviews 
and  file  analyses  as  good  business 
practices  to  avoid  or  minimize  potential 
Uability  for  violadoiu.  Therefore,  the 
Department  does  not  believe  it  is  now 
sppropriate  to  extend  the  privilege  to 
audits  of  actual  business  records.  A 
broader  privilege,  which  would  extend 
to  comparative  reviews  of  file  contents 
(whether  or  not  conducted  with  use  of 
statistical  methods  such  es  sampling 
and  regression  analysis)  would  greetly 
limit  the  availability  of  evidence  of 
violations.  To  do  so  also  would  make 
the  analysis  of  records  lenders  now 
fn^intain  as  part  of  routine  fair  lending 
activities  imavailable  to  supervisory  and 
enforcement  agencies  conducting  fair 
lending  examinations.  Moreover,  it 
could  have  the  unintended  result  of 
efEactively  precluding  the  use  of 
discovery  and  other  fact-finding 
mechanisms  by  private  litigants  seeking 
relief  under  the  FHAct 

Testing  designed  and  used  for 
compliance  with  other  laws,  or  for  other 
purpoees,  is  not  privileged  imder  this 
rule.  For  instance,  s  self-test  designed  to 
obeerve  employees'  efficiency  and 
thoroughness  in  meeting  customer 
needs  is  not  covered  by  the  privilege 
even  if  it  incidentally  imcovers 
evidence  of  discrimination.  The  final 
rule  clarifies  that  to  qualify  for  the 
privilege,  a  self-test  must  be  designed 
and  used  specifically  to  determine  the 
extent  or  efbctiveness  of  a  lender's 
compliance  with  the  FHAct,  giving 
effect  to  the  statutory  language  of  the 
Act  at  paragraph  814(a)(1).  If  a  test  is 
designed  for  multiple  purposes,  only  the 
portion  designed  to  determine 
compliance  with  the  FHAct  would  be 
eligible  for  the  privilege. 

Some  commenters  were  critical  of  the 
emphasis  on  matched-pair  testing  in  the 
proposed  rule,  stating  siich  tests  are 
expensive  and  may,  due  to  a  small 
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sample  size,  yield  statistically  invalid 
conclusions.  In  addition,  some 
commenters  maintained  such  tests  are 
often  inadequately  performed  or 
analyzed,  leading  to  imwarranted 
conclusions.  Matched-pair  testing,  they 
asserted,  is  impractical  for  many  small 
community  banks  because  of  thie 
expense  and  beceuse  testers  woidd  be 
obvious  in  many  nual  areas  where 
"strangers"  wotdd  be  readily  apparent 
to  bank  persoimeL 

As  denned  in  the  final  rule,  the 
principal  attribute  of  self-testing  is  that 
it  constitutes  a  volimtary  tmdertaking  by 
the  lender  to  produce  new  factual 
information  that  otherwise  would  not  be 
available  or  derived  from  loan  or 
application  files  or  other  residential  real 
estate-related  lending  transaction 
records.  While  this  Includes  matched- 
pair  testing,  it  is  not  limited  to  such 
testing.  A  lender  is  not  required  to  use 
matched-pair  testing  or  to  test  only  in 
the  pre-application  process.  Fw 
instance,  a  lender  could  survey 
mortgage  brokers  with  whom  it  has  a 
relationship  to  determine  whether 
minority  applicants  were  treated 
similarly  to  non-minority  applicants,  or 
use  testers  (in  matched-pairs  or 
otherwise)  in  the  mortgage  process. 

Section  100.142    Types  of  Information 

Subsection  (a)  provides  that  the  types 
of  information  the  privilege  covras 
include:  the  report  or  residts  of  the  self- 
test;  data  or  factual  information  created 
by  the  self-test;  workpapers,  draft 
documents  and  final  documents; 
analyses,  opinions,  and  conclusions  if 
they  directly  result  from  the  self-test 
report  or  restdts. 

The  final  nde  clarifies  the  self-testing 
privilege  applies  to  any  data  generated 
by  the  self-test,  as  well  as  any  analysis 
of  that  data.  woriq>apers  and  draft 
dociunents.  Thus,  testers,  attorneys, 
auditors,  experts  and  others  who 
participate  in  the  testing,  or  who  review 
the  results  to  help  the  lender  determine 
what  corrective  action,  if  any,  is  needed, 
may  not  be  compelled  to  produce 
testimony  or  dociunents  describ^ig 
these  matters.  This  assurance  to  lenders 
responds  to  concerns  expressed  in  the 
comments. 

Subsection  (b)  lists  exclusions  from 
the  privilege.  The  privilege  does  no^ 
cover  information  about  whether  a 
lender  has  conducted  a  self-test,  the 
methodology  or  scope  of  the  seljf-test. 
the  time  period  covered,  or  the  dates  it 
was  conducted.  This  list  of  exclusions  is 
exemplary  and  not  exhaustive. 

Commenters  differed  on  whether 
lenders  must  disclose  the  fact  that  tests 
were  conducted,  and  the  scope  and 
methodologies  of  the  tests.  A  fow 


commenters  wanted  the  existence  of  the 
test  and  its  methodology  to  be 
privileged.  One  commenter  suggested 
that  requiring  lenders  to  disclose  the 
existence  of  a  self-testing  program,  its 
scope,  and  its  methodology  defeats  the 
ptupose  of  the  privilege.  That 
commenter  stated  that  only  the  factual 
information  underlying  the  analysis 
shoidd  be  excluded  from  the  privilege 
coverage.  Another  commenter 
maintained  that  since  nothing  in  the 
statute  requires  disclosure  of  the 
parameters  of  the  analysis,  the 
regulation  should  not  require  it  Yet 
another  commenter  stated  the  nde 
shoidd  limit  privilege-related 
disclosures  to  s  reesonable 
identification  of  purportedly  privileged 
documents,  together  with  a  general 
description  of  the  basis  of  that  claim. 

The  Department  considered  these 
views.  Ttds  section  of  the  rule  is 
consistent  with  the  statute,  which 
specifically  provides  that  only  reports  or 
results  of  seU-tests  are  privileged.  The 
statute  does  not  prohibit  an  aggrieved 
person,  complainant,  department  or 
agency  from  requesting  informatfon 
about  whetho'  and.  If  so,  how  a  lender 
has  conducted  a  self-test  Disclosure  of 
the  existence  of  a  privil^ed  self-test, 
the  self-test's  scope,  methodology  or  the 
time  period  when  it  was  conducted  are 
essential  to  a  decision  as  to  whether  to 
seek  the  final  results  or  report  or  to 
challenge  the  lender's  claim  of  privilege. 
This  disclosure  is  essential  to  ensure  the 
testing  information  at  issue  can  properly 
be  identified  in  any  proceeding 
challenging  a  lender's  claim  of  privilege. 

This  subsection  also  clarifies  that  loan 
and  application  files,  or  other  real-estate 
related  lending  transaction  records,  or 
information  derived  from  such  sources, 
are  not  privileged,  even  if  the  data  is 
aggregated,  summarized  or  reorganized 
to  fadUitate  analysis.  Records  related  to 
applications  submitted  by  testers  are  not 
"real  estate-related  lending  transaction 
records"  for  purposes  of  this  subsection 
and  may  be  privilqed  self-testing 
records. 

Section  100.143    Appropriate 
Corrective  Action 

Section  100.143(a)    GenoaDy 

Conunenters  expressed  diverse 
opinions  about  the  standard  by  which 
corrective  measures  should  be  judged. 
Several  wanted  a  "good  faith"  standard 
for  corrective  actions  which  would  be 
met  if  the  lender  in  good  faith  takes  the 
corrective  actions  it  determines 
appropriate.  Neither  the  statute  nor  the 
legislative  history  suggests  Congress 
intended  a  "good  faith"  standard. 


Other  commenters  suggested  a 
"business  judgment  rule"  as  a  meesure 
of  appropriate  corrective  action.  Under 
that  standard,  the  prevailing  practices  in 
the  lending  indusfry  would  dictate  what 
corrective  actions  are  appropriate.  As 
with  the  "good  faith"  standard,  the 
Department  believes  a  "business 
judgment  rule"  would  be  inconsistent 
with  the  legislative  intent 

The  nde  does  provide  a  standard  by 
which  corrective  actions  are  to  be 
measured.  The  action  must  be 
reasonably  likely  to  remedy  the  cause 
and  effect  of  a  likely  violation.  Although 
an  action  may  be  tsiken  in  good  faith,  it 
may  not  be  reasonably  likely  to  remedy 
the  cause  and  effect 

The  Department  further  notes  that  a 
lender's  determination  as  to  whether 
corrective  action  is  needed,  and,  if  so. 
what  type,  is  not  conclusive  in 
determining  whether  the  privil^e 
requirements  are  satisfied. 

u  a  lender  asserts  a  claim  of  privilege, 
the  adjudicator  would  have  to  assess  the 
need  for,  and  the  type  of.  ^proprute 
corrective  action  based  on  a  review  of 
the  self-testing  results.  Such  an 
assessment  might  be  accomplished  by 
an  in  camera  inspection  of  the 
privil^ed  documoits,  or  by  sealed 
pleadings. 

Section  100.143(a)    Has  Taken  orb 
Taking 

This  subsectfon  also  states  that  the 
report  or  results  of  a  self-test  are 
privileged  if  the  lender  has  taken  or  is 
taking  appropriate  corrective  action  to 
addrras  likely  violations  identified  by 
the  self-test  In  some  cases,  the  issue  (tf 
whether  certain  information  is 
privileged  may  arise  before  self-tests  are 
complete  or  before  the  corrective  actions 
are  folly  under  way.  This  would  not 
necessarily  prevent  a  lender  from 
asserting  the  privilege. 

In  situations  wlwre  the  self-test  is  not 
complete,  the  lender  must  complete  the 
requirements  of  this  subpart  within  a 
reesonable  period  of  time.  To  assert  the 
privilege  where  the  self-test  shows  a 
likely  violation,  the  rule  requires,  at  a 
minimum,  that  the  lender  establish  a 
plan  for  corrective  action  and  a  method 
to  demonstrate  progress  in 
implementing  the  plan.  Furthermore, 
lenders  must  take  corrective  action  on  a 
timely  basis  after  the  results  of  the  self- 
tests  are  known.  An  adjudicator's  final 
decision  on  whether  the  privilege 
applies  should  be  withheld  until  the 
creditor  has  taken  the  appropriate 
corrective  actioiL 

Section  100.143(a)    Likely  Viofations 

The  Act  states  that  corrective  action  is 
required  for  possible  violations.  Some 
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conunenten  noted  lendots  have  no 
FHAct  liability  for  "possible 
violations,"  only  proven  ones.  The  term 
"possible  violations"  means  that  there 
need  not  have  been  an  adjudication  by 
a  court  or  an  administrative  law  judge 
before  lenders  should  begin  corrective 
actions.  CXherwise,  corrective  actions 
would  only  begin  following  an 
adjudication,  which  would  effectively 
render  the  privilege  moot. 

The  Act  requires  appropriate  self- 
correction  in  the  case  of  poasible 
violations  for  the  privilege  to  apply.  To 
Implement  the  Act  and  address  the 
interpretation  of  possible  violations,  the 
final  rule  now  refers  to  "likely 
violations,"  which  means  instances 
whara  it  is  more  likely  than  not  that  a 
violation  has  occurred  even  though  no 
violation  was  adjudicated  formally. 

Although  corrective  actions  are 
required  when  a  likely  violation  is 
found,  a  self-test  is  also  privileged  when 
it  does  not  identify  any  likely  violation 
and  no  corrective  action  is  necessary. 
The  self-test  incentive  would  be 
undermined  if  the  privilege  applied 
only  when  violations  were  discovered, 
because  the  mere  assertion  of  the 
privilege  would  amount  to  an  admission 
that  it  is  more  likely  than  not  that  a 
violation  occurred. 

Section  100.143(b)  and  (d)    Cause  and 
EfliBCt 

Some  commenters  asserted  that 
corrective  ectlon  must  include  both 
proapective  and  retroactive  relief  to 
fully  remedy  both  the  cause  and  eflect 
of  the  violations.  For  example,  in  the 
instance  of  charging  higher  interest  rates 
to  minorities,  they  urged  that  relief 
would  require  not  only  lowering  the 
rate,  but  reimbursing  the  overpayment 
with  interest,  and  paying  damiages  for 
pain  and  suffering. 

The  final  mle  requires  a  lender  to  take 
corrective  action  reasonably  likely  to 
remedy  the  cause  and  effect  of  a  likely 
violation.  The  Department  revised  the 
phrase  "fully  nmady"  that  appeared  in 
the  propoeed  rule  since,  as  many 
commenters  argued,  that  phrase  Implied 
that  damages  paid,  or  remedies 
provided,  would  have  to  equal  those  a 
court  would  award  if  there  had  been  an 
adjudication.  It  would  be  difficult  or 
impossible  for  a  lender  to  determine  in 
advance  whether  corrective  action  met 
that  standard,  and  the  Act  included  no 
such  requirement  However,  there  may 
be  situations  where  the  violation  and 
the  focts  known  to  the  lender  are  such 
that  limiting  the  corrective  action  solely 
to  out-of-pocket  damages  would  be 
inappropriate.  The  final  rule  standard  of 
"reasonably  likely  to  remedy  the  cause 
and  effect"  Intends  that  payments  of 


out-of-pocket  and  other  compensatory 
damages  be  determined  on  a  case-by- 
case  basis  without  any  adjudication. 

Section  100. 143(b)  and  (d)    Policies  or 
Practices;  Extent  and  Scope 

A  lender  must:  (1)  Identify  the 
policies  or  practices  that  are  the  likely 
cause  of  the  violation,  such  as 
inadequate  or  improper  lending 
policies,  foilure  to  implement 
established  poUcies,  onployee  conduct, 
or  other  causes;  and  (2)  assess  the  extent 
and  scope  of  any  likely  violation,  by 
determining  which  areas  of  its  operation 
are  likely  to  be  affected  by  those  policies 
and  practices,  such  as  stages  of^the  loan 
application  process,  types  of  loans,  or 
the  branches  or  offices  where  likely 
discrimination  has  occurred. 

Generally,  if  the  scope  of  the  testing 
is  broad,  the  need  to  examine 
information  beyond  that  generated  by 
the  self-test  is  corresponmngly  broad. 
For  example,  a  lender  that  self-tests  its 
marketing  practices  and  discovers 
evidence  of  discrimination  may  focus  its 
corrective  actions  on  Its  marleetlng 
practices,  and  is  not  required  to  expand 
its  testing  to  other  aspects  of  its 
operation.  Also,  for  example,  if  the 
testing  focuses  on  a  particular  loan 
officer  at  a  particular  branch,  and  a 
likely  violation  is  found,  then  the  lender 
need  not  commence  a  nationwide  loan 
file  review.  Nevertheless,  a 
comprehensive  examination  of  that  loan 
officer's  activities  would  be  required, 
covering  all  mortgage  loan  {Hooucts 
handled  by  that  officer. 

In  some  instances,  a  pre-appllcatlon 
matched-pair  test  may  reveal  that 
potential  borrowers  in  minority  areas 
are  not  ofiiBfed  or  made  aware  of  the  full 
range  of  available  loan  products  ofhred 
or  advertised  to  borrowers  in  non- 
minority  areas.  In  this  case,  the  lender, 
in  detennlnlng  prospective  relief, 
should  examine  its  marketing,  salea,  and 
outreach  activities  both  as  a  whole  and 
in  its  Individual  branches,  and  should 
Implement  proapective  actions  to 
address  the  results  of  the  test,  where 
necessary. 

Section  100.143(b)  and  (d)    Interagency 
Guidance 

Subeectlon  (d)  provides  lenders  with 
additional  direction  on  what  is 
appropriate  corrective  action  to  remedy 
the  cause  and  effect  of  a  likely  violation, 
as  required  by  subsection  (b). 

Sevnal  commenters  recommended 
the  rule  should  ofiiar  greeter  guidaiu»  on 
what  is  and  is  not  appropriate  corrective 
action,  and  on  how  to  apply  the  actions 
listed  in  the  proposed  rule.  Some 
suggested  the  actions  listed  were  too 
vague,  thereby  diluting  the  self-test 


Incentive.  These  commenters  generally 
recommended  that  specific  standards  be 
established  and  limitations  be  placed 
upon  the  amount  of  corrective  action 
required  in  connection  with  past 
discrimination. 

Others  maintained  a  case-by-case 
analysis  Invites  unrestrained  second- 
guessing  of  difficult  judgments  on  likely 
violations  and  remedies.  Several 
commenters  viewed  the  case-by-case 
approach  as  an  ex  post  facto  assessment 
of  a  lender's  corrective  actions.  Other 
commenters,  generally  those  supporting 
case-by-case  determinations,  argued  that 
if  the  rule  mandated  any  particular 
corrective  action,  it  would  impede  fair 
lending  litigation  and/or  settlement 
proceedings. 

The  Department  carefully  wreighed  the 
comments  received  and  recognizes  the 
need  for  certainty  as  to  whether 
corrective  actions  are  appropriate. 
However,  it  Is  not  poaslhle  to  develop  a 
standard  that  would  describe  the 
specific  appropriate  action  in  every 
hypothetical  situation.  Rather,  the  final 
rule  contains  a  standard  that  describes 
the  criteria  for  determining  the 
corrective  action  appropriate  to  the  fact 
pattern  Involved,  and  retains  the  general 
categories  developed  by  the  Interagency 
Task  Force  on  Fair  I  .ending.'  The  final 
rule  does  note  that  not  every  corrective 
measure  listed  need  be  taken  for  each 
likely  violation. 

Section  100.143(c)    Prospective  and 
Remedial  Relief 

There  were  many  comments  with 
differing  views  on  the  issue  of  whether 
corrective  action  should  be  prospective 
only,  or  whether  retrospective  actions 
also  should  be  necessary.  Those 
Civoring  prospective  action  only  argued 
that  Ccmgrass  Intended  to  eliminate 
disincentives  to  self-testing,  and  that  a 
requirement  for  retrospective  relief 
deterred  self-testing.  Some  commenters 
suggested  that  while  corrective  action 
should  generally  be  limited  to 
prospective  jellef.  if  the  self-test  has 
confirmed  mtltaal  violations  of  law  by 
the  lender  in  connection  with  the 
lender's  extension  of  credit  to  specific 
individuals,  retrospective  relief  may  be 
appropriate.  Another  commenter 
opposed  any  unilateral  determination 
and  payment  of  out-of-pocket  and 
compensatory  damages  since  such 
damages  are  only  determinable  and 
obligatory  following  a  finding  of  a 
violation  of  the  FHAct  at  the  conclusion 
of  a  contested  case. 

With  respect  to  whether  remedial 
relief  Is  required,  the  final  rule  does  not 
require  a  lender  who  seeks  to  establish 
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a  self-testing  privilege  to  provide 
remedial  relief  to  individuals  if  the  self- 
test  does  not  discover  evidence  of  likely 
discrimination  against  an  actual 
applicant  identified  by  the  self-test 
Accordingly,  a  pre-application  mtatched- 
pair  test  which  reveals  that  potential 
borrowers  in  minority  areas  were  not 
offered  or  made  aware  of  the  full  range 
of  available  loan  products  which 
borrowers  in  non-minority  arees  were 
offered  would  require  prospective,  but 
not  remedial,  relief  because  the  self-test 
did  not  discover  evidence  of  likely 
discrimination  against  an  actual 
applicant  idmtified  by  the  self-test 

Were  lenders  required  to  undertake 
reviews  of  loan  or  application  files  to 
identify  actual  applicants  who  were 
victims  in  such  instances,  the  result  of 
such  a  review  would  not  be  privileged 
as  a  self-test  under  this  subpart,  since  it 
Involves  information  contained  in  or 
derived  from  a  loan  or  application  file. 
Such  an  outcome,  therefore,  could 
require  a  lender  who  undertook  a  self- 
test  with  the  expectation  of  a  privilege 
to  be  required  to  provide  incriminating 
evidence. 

It  is  also  worth  noting  that  the  feet 
that  a  tester  has  an  agreement  with  a 
lender  that  waives  the  tester's  legal  right 
to  assert  a  violation  does  not  eliminate 
the  requirement  for  the  lender  to  take 
corrective  action  although  no  ranedlal 
relief  for  the  tester  is  required. 

Lenders  should  note  that  While 
application  of  the  privilege  does  not 
require  a  lender  to  take  extra  measures 
to  identify  and  compensate  individual 
victims  of  discrimination,  such  persons 
still  may  file  a  complaint  with  the 
Department  or  in  court  and  may  obtain 
the  remedies  available  in  such  cases.  A 
lender  should  consider  an  effort  to 
identify  such  individuals  as  a  good 
business  practice  to  avoid  or  minimize 
potential  liability. 

The  final  rule  does  not  require  a 
lender  to  provide  remedial  relief  to  an 
actual  applicant  if  the  FHAct's  two  year 
statute  of  limitations  ^  expired  before  the 
lender  obtained  the  results  of  the  self- 
test,  or  if  the  applicant  is  otherwise 
ineligible  for  such  reliet 

Changed  circumstances  might 
mitigate  against  giving  an  applicant 
certain  types  of  relief.  For  example,  a 
lender  is  not  required  to  ofiisr  credit  to 
an  unlawfully  denied  applicant  if  the 
applicant  no  longer  qu^ifies  for  credit 
due  to  a  change  in  financial 
circumstances,  although  some  other 
type  of  relief  may  be  appropriate. 
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Section  100.143(e) 

Determination  of  appropriate 
corrective  action  is  fnct-based.  Not  every 
corrective  measure  listed  in  subsection 
(d)  need  be  taken  for  each  likely 
violation. 

Section  100.143(f) 

In  response  to  commenters  who  fear 
incriminating  themselves  by  taking 
corrective  actions,  the  Department 
added  a  new  subsection  (f)  which 
provides  that  taking  corrective  action  by 
a  lender  is  not  an  admission  a  violation 
occuned. 

Section  100.144    Scope  of  Privilege 

This  section.  Which  e}q>lains  the 
nature  of  the  qualified  piivilege  afforded 
by  the  Act  states  that  the  report -or 
results  of  a  self-test  may  not  be  obtained 
or  used  by  an  aggrieved  person, 
complainant  department  or  agency  In 
any:  (1)  Proceeding  or  dvil  action  in 
which  a  violation  of  the  FHAct  Is 
alleged,  or  (2)  examination  or 
investigation  relating  to  compliance 
with  the  FHAct 

Several  commenters  wanted  the 
privilege  extended  to  encompass  alleged 
violations  of  State  and  local  feir  housing 
laws.  In  addition,  one  commenter 
wanted  the  Department  to  clarify  that  if, 
in  litigation  Involving  the  Real  Estate 
Settlement  Procedures  Act  (RESPA).  a 
court  orders  a  lender  to  perform  a  self- 
teet,  and  to  furnish  the  results  of  that 
test  to  the  opposing  party,  those  results 
may  not  later  be  used  in  a  proceeding 
or  investigation  pursuant  to  the  FHAct 

The  Department  did  not  adopt  either 
suggestion.  The  Act  states  specifically 
that  the  self-testing  privilege  applies 
only  in  proceedings,  civil  actions, 
examinations,  and  Investigations  under 
the  FHAct  Congress  indicated  no  intent 
to  have  the  privilege  apply  to  actions 
under  any  other  law,  including  State 
and  local  fair  housing  laws.  The 
Department  lacks  the  legal  auth(»ity  to 
extend  the  privilege's  application 
beyond  the  FHAct  However,  the 
Department  will  encourage  States  or 
localities,  who  have  sou^t  and  received 
a  determination  that  their  law  is 
substantially  equivalent  to  the  FHAct  in 
the  rights  and  remedies  accorded,  to 
provide  a  privflege  equal  to  that 
provided  by  Congress  and  implemented 
in  this  rule.  Such  States  and  localities 
will  be  asked  to  provide  a  privilege 
through  the  application  of  their  fair 
housing  law.  its  regulations  or  binding 
rules,  or  they  must  agree  to  refer  all 
complaints  involving  lending 
discrimination  where  the  privilege  has 
been  Invoked  to  the  Department  for 
processing. 


The  Department  intends  to  propose 
rulemaking  which  would  require  States 
and  localities  seeking  a  substantial 
equivalency  determination  in  the  foture 
to  accord  a  self-testing  privilege 
substantially  equivalent  to  the  Act  and 
this  subpart  Under  such  a  r\ile,  if  the 
proceeding,  civil  action,  examinatifHi  or 
Investigation  is  pursuant  to  the  FHAct 
or  pursuant  to  a  State  of  local  law  v^ch 
has  been  deemed  substantially 
equivalent  to  the  FHAct  the  privilege 
would  apply.  States  and  looolities 
which  do  not  have  laws  which  are 
substantially  equivalent  to  the  FHAct 
may  choose  to  adopt  the  privilege  &» 
use  in  proceedings  under  their  laws. 

As  to  the  furnishing  of  infonnation  in 
a  RESPA  proceeding,  the  self-testing 
privilege  applies  only  if  the  test  is 
per&»med  "in  order  to  detumine  the 
level  or  effectiveness  of  compliance" 
with  the  FHAct  Since  a  court-ordered 
self-test  under  RESPA  Mrould  be 
performed  to  ascertain  compliance  with 
RESPA,  rather  than  the  FHAct,  the  self- 
test  would  not  come  within  the 
parameters  of  the  privilege. 
Consequently,  unless  the  court  in  the 
RESPA  matter  ordered  that  use  of  the 
RESPA-related  self-testing  information 
was  limited  to  that  proceeding,  the 
information  would  iu>t  be  privileged  in 
a  FHAct  proceeding- 

If,  however,  the  kESPA  court  ordered 
the  lender  to  produce  information 
privileged  under  the  Act,  that 
information  could  not,  by  virtue  of  that 
order,  be  used  in  a  subsequent  FHAct 
case.  The  privilege  would  still  apply 
because  material  privileged  under  this 
subpart  may  not  be  "used"  in  FHAct 
litigation,  regardless  of  how  it  was 
"obtained."  unless  it  was  obtained  by 
the  lender's  voluntary  disclosure.  Thus, 
the  privilege  covers  material  obtained 
involuntarily  in  collateral  litigation, 
such  as  suits  filed  under  RESPA,  the  . 
Truth-in-Lmding  Act.  or  under  State 
laws. 

Another  commenter  suggested  the 
final  rule's  use  of  the  term  "agency," 
Mdth  regard  to  those  who  may  not  obtain 
or  use  privileged  information,  must  be 
construed  to  encompass  State, 
municipal  and  other  agencies.  The 
Depertment  agrees  that  "agency"  would 
include  a  State  or  local  agency  that 
sought  to  obtain  or  use  the  privileged 
information  in  a  proceeding  or  civil 
action  alleging  a  violation  of,  or  an 
examination  or  investigation  relating  to, 
the  FHAct,  or  pursuant  to  a  State  or 
local  law  which  provides  for  the ' 
privilege  and  has  been  deemed 
substantially  equivalent  to  the  FHAct  as 
discussed  above.  If,  however,  the  State     - 
or  local  agency  sought  the  information 
under  the  auspices  of  a  law,  other  than 
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thoM  diacuMed  In  the  prsceding 
■antence,  including  a  State  or  local  fair 
housing  law.  the  privilege  would  not 
apply. 

Section  100.145    Lota  of  Privilege 

This  section  explains  the 
circumstances  that  would  cause 
docximents  to  lose  their  privileged 
status.  Generally,  the  self-test  report  or 
results  are  not  privileged  if  the  lender  or 
person  with  lawrfiil  access  to  the  report 
or  results,  or  any  other  information 
otherwise  privileged  under  this  subpart, 
discloses  or  uses  the  report,  results  or 
such  information  as  a  defense  to  charges 
a  lender  violated  the  FHAct.  or  fails  or 
is  unable  to  produce  self-test  records  or 
information  needed  to  determine 
whether  the  privilege  applies.  This 
section  has  been  revised  to  clarify  that 
the  privilege  is  lost  if  the  lender 
discloses  privileged  information,  such 
as  the  results  of  the  self-test,  but  that  the 
privilege  is  not  lost  if  the  creditor 
merely  reveals  or  refers  to  the  existence 
of  the  self-test.  As  discussed,  future 
rulemaking  will  address  record 
retention  requirements. 

The  Department  received  a  number  of 
comments  on  this  section  of  the 
proposed  rule.  Several  commenters 
wanted  the  rule  to  specify  that 
unauthorized  disclosure  would  not 
fnfeit  the  privilege.  The  Department  did 
not  adopt  this  suggestion.  To  do  so 
would  require  a  plaintiff  to  disprove  a 
lender's  assertions  as  to  what  its 
internal  policies,  practicea.  and  chain- 
of-command  are.  which  is  an 
unreasonable  burden.  Moreover,  the 
statute  provides  that  the  report  or 
results  of  a  self-test  are  not  privileged  if 
disclosed  by  a  person  with  lawful  access 
to  the  report  or  results.  Accordingly, 
disclosures  made  by  such  persons  are 
treated  as  disclosures  made  by  the 
lender,  without  regard  to  whether  the 
person  was  authorized  to  make  the 
particular  disclosure.  Existing  law 
adequately  addresses  the  issues  of  scope 
of  employment  and  agency. 

Under  the  rule,  a  Inider's  production 
of  records  in  response  to  a  judicial 
order,  or  a  disclosure  in  a  case  where 
the  privilege  does  not  apply,  e.g..  in  a 
non-FHAct  case,  does  not  necessarily 
mean  that  the  lender  intended  to  give 
up  the  privilege  voluntarily. 
Accordingly,  if  such  disclosures  are  not 
voluntary,  e.g.,  under  a  court  order,  they 
will  not  affect  the  privileged  status  of 
the  documents. 

One  commenter  stated  that  without  a 
record  retention  requirement,  lenders 
could  conduct  self-tests,  find  violations, 
and  destroy  all  records  without  taking 
coiractiva  action.  According  to  this 

r,  the  rule  should  require  any 


records,  results,  analyses,  work  product, 
or  other  material  related  to  or  created 
from  self-tests  to  be  maintained  by  the 
lender  and^or  its  agents  for  at  least  48 
months  if  litigation  or  an  enforcement 
action  is  pending  against  the  lender. 
The  Depulment's  proposed  rule 
included  no  provision  on  record 
retention.  Since  the  issue  was  not 
addressed  in  the  proposed  rule,  the 
Department  has  not  included  it  in  the 
final  regulation.  Instead,  the  Department 
in  the  near  future  will  propose  nor 
comment  a  rule  on  record  retention  as 
it  relates  to  self-testing  information  and 
the  FHAct,  with  appropriate  recognition 
of  the  EOOA  requirements  in  this  area. 
In  the  meantime,  to  assert  the  self-test 
privilege,  lenders  who  are  subject  to 
ECOA  must  comply  with  the  record 
retention  requirements  of  the  Board's 
rule  for  ECOA  purpoeaa. 

Some  commentoa  wanted  the 
regulation  changed  to  speciKr  that 
release  of  part  of  a  report  only  forfeits 
the  privilege  as  to  that  part  of  the  report 
released.  However,  the  statute  does  not 
permit  this  result,  since  it  states  that 
release  of  "all,  or  any  part  of,  the  report 
or  results"  waives  the  privilege. 

In  the  propoeed  rule,  the  Department 
solicited  comments  on  whether  the 
regulation  should  provide  that  lenders 
could  voluntarily  share  privileged 
information  with  a  Federal  or  State  bank 
supervisory  or  law  enforcement  agency 
without  the  information  losing  its 
privileged  status  in  litigation  by  privatfi" 
plaintins.  The  disclosures  on  which 
comments  were  solicited,  however, 
would  have  caused  the  documents  to 
lose  their  privileged  status  with  respect 
to  all  supervisory  and  law  enforcement 
agencies,  e.g.,  HUD  and  DOJ,  as  well  as 
die  Board,  the  OOC.  the  PDIC.  the  OTS. 
the  NCUA.  and  the  FTC 

A  substantial  number  of  commenters 
supported  the  idea.  According  to  these 
commenters,  this  would  encourage 
lenders  to  seek  guidance  from  regulators 
in  developing  appropriate  corrective 
actions.  The  commenters  stated  further 
that  the  Department  should  draw  no 
negative  inferences  from  a  lender's 
decision  not  to  provide  information 
voluntarily.  Another  group  of 
commenters  wanted  mandatory  sharing 
of  self-test  results  with  regulatory  and 
enforcement  agencies  to  ensure  that  the 
scope  of  the  remedy  is  appropriate  and 
that  the  remedy  is  entirely  and 
efibcUvely  implemented.  One 
commenter  strongly  opposed  allowing 
lenders  to  voluntarily  share  privileged 
information  with  a  supervisory  agency 
while  maintaining  the  privilege  as  to 
private  litigants.  Yet.  another 
commenter  argued  that  such  a 
mechanism  dbecdy  conflicts  %vith  the 


statute,  which  specifically  provides  that 
voluntary  disclosure  in  such  instances 
constitutes  a  waiver  of  the  privilege.  A   . 
number  of  other  commenters  similarly 
maintained  there  is  nothing  in  the 
statute  which  suggests  the  Department 
could  adopt  a  partial  waiver  of 
privilege.  Furthermore,  they 
maintained,  the  law  of  privileges 
generally  does  not  recognize  a  right  to 
waive  ^  privilege  (as  with  the  attorney- 
client  privilege)  only  as  to  some  parties 
but  not  others.  According  to  these 
commenters,  several  bank  counsel 
expressed  reluctance  to  rely  on  such  a 
split  privilege  if  based  on  the 
Department's  rulemaking  authority, 
absent  specific  legislative  language,  or  a 
court  ruling  upholding  such  an 
interpretation  of  the  privilege. 

Otner  commenters  supponrted  limited 
disclosiue  to  determine  whether 
appropriate  corrective  action  had  been 
taken,  but  opposed  any  interpretation  of 
the  privilege  that  allowed  blanket 
protection  for  all  volimtary  diaclosures 
of  "aelf-tests"  to  banking  or  enforcement 
agencies  so  as  to  immunize  banks  or 
enforcement  agencies  from  disclosure  in 
private  litigation.  Another  commenter 
asserted  the  Act  was  enacted  to  provide 
creditors  with  the  necessary  protection 
to  encourage  them  to  self-test,  not  to 
promote  cooperation  between  creditors 
and  their  regidators. 

The  Department  concluded  that  a 
mechanism  that  would  permit  lenders 
to  provide  privileged  information  to  the 
independent  financial  regulatory 
agencias.  and  simultaneously  to 
en&xoement  agencies,  e.g.,  HUD.  DO), 
while  still  maintaining  a  privilege  as  to 
private  litigants,  is  not  allowed  by  the 
statute.  Such  a  mechanism  might  help 
lenders  secure  certainty  that  the 
privilege  wras  properiy  asserted. ' 
However,  some  commenters  were 
concerned  that  allowing  disclosiue  to 
the  regulatory  agencies  with 
simultaneous  disclosure  to  enforcement 
agencies  might  result  in  enforcement 
action  if  the  self-test  were  not  «vithin  the 
statutory  privilege,  and  that  this  would 
be  a  deterrent  to  self-testing.  The 
process  would  also  raise  resource  issues 
concerning  the  capacity  of  the 
regulatory  and  enforcement  agencies  to 
issue  advisory  opinions.  In  any  case, 
after  careful  study,  the  Department 
determined  that  in  addition  to  the 
policy  consequences,  this  step  is  not 
allowed  by  the  statutory  language. 

Section  100.146    UmitedUseof 
Privileged  Information 

This  section  provides  for  a  limited  use 
of  privileged  documents  that  will  not  be 
treated  as  a  voluntary  disclosure 
afiacting  the  privileged  status  of  the 
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documents  under  $  100.144.  The  report 
or  results  of  a  privileged  self-test  may  be 
obtained  and  used  solely  for  the 
purpose  of  determining  a  penalty  or 
remedy  after  a  violation  of  the  Act  has 
been  formally  adjudicated  or  admitted. 
Disclosiires  for  this  limited  purpose  may 
be  used  only  for  the  pasticular 
proceeding  in  which  the  adjudication  or 
admission  is  made.  Information 
disclosed  under  this  section  remains 
otherwise  privileged  under  this  subpart 

Section  100.147    Adjudication 

The  Act  provides  that  the  privilege 
may  be  challenged  in  any  court  or 
administrative  law  proceeding  with 
appropriate  jurisdiction.  The 
Department  expects  sudi  challenges  to 
be  resolved  according  to  the  laws  and 
procedures  used  for  other  types  of 
privilege  claims,  such  as  attorney-client 
or  attorney  work  product 

One  commenter  recommended  the 
privilege  remain  in  effect  during  the 
period  in  which  an  adjudicator  is 
determining  whether  the  privilege 
applies.  The  Department  agrees.  As  with 
other  privileges,  a  lender's  claim  that 
information  is  privileged  protects  that 
information  from  disclosure  during  the 
time  the  adjudicator  is  determining 
whether  the  lender  is  entitied  to  the 
privilege.  However,  the  adjudicator  may 
order  the  lender  to  disclose  the 
information  so  that  the  adjudicator  can 
determine  whether  the  privilege  was 
invoked  properly.  The  adjudicator  may 
require  in  camera  proceedings,  the  filing 
of  documents  and  pleadings  under  seal, 
and  the  production  of  documents  to 
other  parties  under  a  protective  order 
limiting  the  purpose  for  which  they  may 
be  tised.  If  the  adjudicator  orders 
disclosure  for  the  limited  purpose  of 
determining  whether  the  privilege  was 
invoked  properly,  the  information  is 
protected  from  use  in  any  proceeding, 
civil  action,  examination  or 
investigation  until  the  adjudicator 
determines  the  privilege  does  not  apply. 

One  commenter  urged  that  since 
assertion  of.  and  challenges  to,  the 
privilege  will  result  in  more  lengthy  and 
expensive  litigation,  the  Department 
should  include  a  provision  for 
attorney's  fees  and  costs  for  private 
plalntifh  who  successfully  challenge 
the  assertion  of  the  privilege.  If  a  judge 
finds,  during  die  discovery  phase  of  a 
proceeding,  that  a  lender  improperly 
invoked  the  privil^e,  the  judge  may 
order  appropriate  sanctions,  including 
those  provided  by  Rule  37  of  the  Federal 
Rules  of  Civil  Procedure  or  by  24  CFR 
180.540.  In  appropriate  circumstances, 
this  may  include  attorneys'  fees  and 
costs.  Moreow,  the  FHAct  and  its 
implementing  regulations  specifically 


provide  for  the  award  of  attorney's  fees 
to  the  prevailing  party  in  any  court  or 
administrative  proceeding.*  A  party  is 
entided  to  reasonable  attorney's  fees 
and  costs  to  the  extent  provided  under 
the  Equal  Access  to  Justice  Act^  Any 
award  of  fees  would  be  made  in 
accordance  with  those  provisions. 

Section  100.148    Effective  Date 

Lenders  and  others  may  invoke  the 
self-testing  privil^e  regarding  self-tests 
undertaken  prior  to  the  effective  date  of 
the  final  rule,  but  not  if  either  a  formal 
complaint  has  been  filed  involving 
matters  covered  by  the  self-test  or  if  the 
privilege  has  been  lost  pursuant  to 
§  100l145.  a  complaint  filed  in  a  court 
vdth  jurisdiction  over  the  FHAct  is  a 
"fonnal  complaint"  Moreover,  as  the 
proposed  rule  preamble  noted,  a  formal 
complaint  alleging  a  FHAct  violation 
includes  one  filed  with  the  Department 
or  a  substantially  equivalent  agency 
(pursuant  to  subsection  810(f)  of  the 
FHAct,  42  U.S.C  3610(f)).  Any  other 
interpretation  woiUd  condOict  with 
Congress'  intent  in  the  Fair  Housing 
Amendments  Act  of  1988  to  establish  an 
administrative  process  that  is  an  equally 
effective  alternative  to  the  filing  of  a 
complaint  in  a  Federal  court 

Technical  Correction  to  24  CFR  Part  103 

A  final  rule  published  October  4, 1906 
(61  FR  52216)  consolidated  HUD's 
hearing  procedures  for 
nondiscrimination  and  equal 
opportunity  matters  in  a  new  24  CFR 
part  180.  In  that  rulemaking,  conforming 
changes  were  made  throughout  24  CFR 
to  replace  references  to  parts  eliminated 
as  a  result  of  the  consolidation  widi 
references  to  new  part  180.  Although 
part  103  was  included  in  the  list  of  parts 
in  whidi  all  reCarences  to  part  104  were 
to  be  replaced  by  180,  paragraph  (b)  of 
§  103.215  contained  two  refermces  to 
104.  and  only  the  first  reference  was 
changed  to  180.  The  reference  in  this 
paragraph  to  §  104.590  is  corrected  to 
read  §  180.545.  Similarly,  refiarences  to 
part  104  are  corrected  to  read  part  180 
in  §S  103.1(c),  13.230(a)(1). 
103.405(b)(2)  and  (3). 

IV.  Findings  and  Cerdficatiaas 

Regalatoiy  Planning  and  Review 

This  rule  has  bean  reviewed  in 
accordance  with  Executive  Order  12866, 
issued  by  the  President  on  September 
30. 1993  (58  FR  51735,  October  4, 1993). 
Any  changes  to  the  rule  resulting  from 
this  review  area  available  lot  public 
inspection  between  7:30  a.m.  and  5:30 


*  See  42  VS.C.  3S12(p).  3S13(cX2),  and 
3614(dX2):  24  CFR  ISaTOS. 
<SU.S.C50«. 


p.m.  weekdays  in  the  Office  of  tbe  Ruks 
DocketClerL 

Unfunded  Mandates  Refonn  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1095  establishes 
requirements  for  Federal  pandas  to 
assess  the  effects  of  their  r^ulatoty 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  does  not  impose  any  Federal 
mandates  on  any  State,  local  or  tribal 
governments  or  the  private  sector  widiin 
the  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.19(c)(1)  of  the  Department's 
regulations,  the  policies  and  procedures 
contained  in  this  nde  do  not  direct, 
provide  for  assistance  or  loan  and  ' 
mortgage  insurance  for,  or  otherwise 
govern  or  regulate  property  acquisitian, 
disposition,  lease,  rehabilitatira. 
alteration,  demolition,  or  new 
construction,  or  set  out  or  provide  for 
standards  for  construction  or 
constructfon  materials,  manufactured 
housing,  or  occupancy,  aiul  tlierefbre. 
are  categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b))  has  reviewed  and  apimrved  this 
rule,  and  in  so  doing  rarHfioa  that  this 
rule  will  not  have  a  significant  ' 
economic  impact  on  a  substantial 
number  of  sinall  entities,  becauae  the 
rule  oidy  proposes  to  impleoneot  a 
statutory  provisitm  that  allowrs  an 
evidentiary  (nivilege  for  the  repot  and 
results  of  seU-tests  of  FHAct  «inipH«iw«^ 
undertaken  by  lenders. 

Executive  Oder  13145,  Protection  of 
Children  From  Ertvironmental  Heahh 
Risks  and  Safety  Risks 

This  rule  will  not  pose  an 
enviromnental  health  risk  or  safety  risk 
for  children. 

UstofSakfecIs 

24CFRPartl00 

Aged.  Fair  housing.  Individuals  widi 
disabilities.  Mortgages.  Repoiting  and 
recordkeeping  requirements. 

24  CFR  Part  103 

Administrative  practice  and 
procedure.  Aged.  Fair  housing. 
Individuals  with  disabilitiea. 
Intergovernmental  relations. 
Investigations.  Mortgages.  Penalties, 
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Reporting  and  racordkeeping 
requiraments. 

Accordingly,  parts  100  and  103  of  title 
24  of  tha  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  100— DISCRJMINATORY 
CONDUCT  UNDER  THE  FAIR  HOU8MQ 
ACT 

1.  Tha  authority  citation  for  part  100 
continues  to  read  as  follows: 


r  42  U.S.C  SS35(d).  9000-3020. 

2.  In  subpart  C.  new  sections  100.140. 
100.141. 100.142. 100.143,  100.144. 
100. 14S,  100.140.  100.147.  and  100. 14« 
aie  added  to  read  as  follows: 


fMtiiao 

(a)  Voluntary  mlf-tewting  and 
correction.  The  report  or  results  of  a 
self-test  a  lender  voluntarily  conducts  or 
authorizes  are  privileged  as  provided  in 
this  subpart  if  the  lender  has  taken  or  is 
taking  appropriate  corrective  action  to 
address  likely  violations  identified  by 
the  self-test.  Data  collection  required  by 
law  or  any  governmental  authority 
(iBderai,  state,  or  local)  is  not  voluntary. 

(b)  Other  privilege*.  This  subpart  does 
not  abrogate  any  evidentiary  privilege 
otherwise  provided  by  law. 


1100.141 

As  used  in  this  subpart: 

Lender  means  s  penon  who  anppe 
in  a  residential  real  estate-related 
lending  transaction. 

Aesioentio/  real  ettate-related  lending 
traneaction  means  the  making  of  a  loan: 

(1)  For  purchasing,  constructing, 
improving,  repairing,  or  maintaining  a 
dwelling;  or 

(2)  Secured  by  reaidential  reel  eatate. 
Self-teet  means  any  program,  practice 

or  study  a  lender  voluntarily  conducts 
or  authorizes  which  is  designed  and 
used  specifically  to  determine  the  extent 
or  effectiveness  of  compliance  with  the 
Fair  Housing  Act.  The  self-test  must 
create  data  or  factual  information  that  is 
not  available  and  cannot  be  derived 
from  loan  files,  application  files,  or 
other  residential  real  estste-relalad 
lending  transaction  records.  Self-testing 
includes,  but  is  not  limited  to,  luing 
fictitious  credit  applicants  (testers)  or 
conducting  surveys  of  applicants  or 
customers,  nor  is  it  limited  to  the  pre- 
application  stage  of  loan  processing. 

f  100.142    Typeeoflnfonnelion. 

(a)  The  privilege  under  this  subpart 
covers: 

(1)  The  report  or  results  of  the  self- 
test: 

(2)  Data  or  Isctual  information  created 
by  the  self-test; 

(3)  Workpapers,  draft  documents  and 
final  documents: 


(4)  Analjrses,  opinions,  and 
conclusions  if  they  directly  result  from 
the  self-test  report  or  results. 

(b)  The  privilege  does  not  coven 

(1)  Information  about  whether  a 
lender  conducted  a  self-test,  the 
methodology  used  or  scope  of  the  self- 
test,  the  time  period  covered  by  the  self- 
test  or  the  dates  it  was  conducted; 

(2)  Loan  files  and  application  files,  or 
other  reaidential  real  estate-related 
lending  transaction  records  (e.g., 
property  appraisal  reports,  loan 
committee  meeting  minutes  or  other 
docimients  reflecting  the  basis  for  a 
decision  to  spprove  or  deny  s  loan 
application,  loan  policies  or  procedures, 
underwriting  standards,  compensation 
records)  and  information  or  data  derived 
from  such  files  and  records,  even  if  such 
daU  has  been  aggregated,  summariaed 
or  raoiganized  to  facilitate  analjrsis. 


f100Ll43 

(a)  The  report  or  results  of  a  self-test 
are  privileged  as  provided  in  this 
subpart  if  the  lender  has  taken  or  is 
taking  appropriate  corrective  action  to 
addrms  likely  violations  identified  by 
the  self-test  Appropriate  corrective 
action  is  required  when  a  self-test  shows 
it  is  more  likely  than  not  that  a  violation 
occurred  even  though  no  violation  was 
adjudicated  formally. 

(b)  A  lender  must  take  action 
reasonably  likely  to  remedy  the  cause 
and  effect  of  the  likely  violation  and 
must: 

(1)  Identify  the  policies  or  practices 
that  are  the  likely  ceuae  of  the  violation, 
such  as  inadequate  or  improper  lending 
policies,  failure  to  implement 
established  policies,  employee  conduct, 
or  other  causes:  and 

(2)  Assess  the  extent  and  scope  of  any 
likely  violation,  by  determining  which 
areas  of  operation  are  likely  to  be 
affected  by  those  policies  and  practices, 
such  as  stages  of  the  loan  application 
procaas,  typea  of  loans,  or  ue  particular 
branch  where  the  likely  violation  has 
occurred.  Generally,  the  scope  of  the 
self-test  governs  the  scope  oi  the 
appropriate  corrective  action. 

(c)  Appropriate  corrective  action  may 
include  both  prospective  and  remedial 
relief,  except  that  to  establish  a  privilege 
under  this  subpart: 

(1)  A  lender  is  not  required  to  provide 
remedial  relief  to  a  teeter  in  a  self-test; 

(2)  A  lender  is  only  required  to 
provide  remedial  relief  to  an  applicant 
identified  by  the  self-test  as  one  whose 
rights  were  OM»e  likely  than  not 
violated: 

(3)  A  lender  is  not  required  to  provide 
remedial  relief  to  a  particular  applicant 
if  the  statute  of  limitations  applicable  to 
the  violation  expired  before  the  lender 


obtained  the  results  of  the  self-test  or 
the  applicant  is  otherwise  ineligible  for 
s\ich  relief.  -^ 

(d)  Depending  on  the  Cscts  involved, 
appropriate  corrective  action  may 
include,  but  is  not  limited  to.  one  or 
more  of  the  following: 

(1)  If  the  self-test  idendfies 
individuals  whose  applications  were 
inappropriately  processed.  ofEering  to 
extend  credit  if  the  applications  were 
improperly  denied;  compensating  such 
persons  for  any  damages,  both  out-of- 
pocket  and  compensatory: 

(2)  Correcting  any  institutional 
policies  or  proosdiues  that  may  have 
contributed  to  the  likely  violation,  and 
adopting  new  policies  as  appropriate: 

(3)  Identifying,  and  then  training  and/ 
or  disciplining  the  employees  involved: 

(4)  Developing  outrsach  programs, 
marketing  strategies,  or  loan  products  to 
serve  more  effectively  the  segments  of 
the  lender's  market  that  may  have  been 
afiiected  by  the  likely  violation;  and 

(5)  Imi»oving  audit  and  oversight 
systems  to  avoid  a  recunence  of  the 
likely  violations. 

(e)  Determination  of  appropriate 
corrective  action  is  £act-based.  Not  every 
corrective  meesure  listed  in  parMraph 
(d)  of  this  section  need  be  taken  for  each 
likely  violation. 

(f)  Taking  appropriate  corrective 
action  is  not  an  admission  by  a  lender 
that  a  violation  occurred. 


f  100.144    Scope  of  I 

The  report  or  results  of  a  self-test  may 
not  be  obtained  or  uaed  by  an  aggrieved 
person,  complainant,  department  or 
agency  in  anv: 

(a)  (Proceeding  or  civil  action  in  which ' 
a  violation  of  tlM  Fair  Housing  Act  is 
alleged:  (v 

(b)  Examination  or  investigation 
relating  to  compliance  with  the  Fair 
Housing  Act 

f  100.146    L«ea  of  privilege. 

(a)  The  self-test  report  or  results  are 
not  privileged  under  this  subpart  if  the 
lender  or  person  with  lawful  access  to 
the  report  or  results: 

(1)  Voluntarily  discloses  any  part  of 
tha  report  or  results  or  any  other 
information  privileged  under  this 
subpart  to  any  aggrieved  person, 
complainant,  department  agency,  or  to 
the  public;  or 

(2)  Discloses  the  report  or  results  or 
any  other  information  privileged  under 
this  subpart  as  a  defense  to  chaiges  a 
lender  violated  the  Fair  Housing  Act;  or 

(3)  Fails  or  is  unable  to  produce  self- 
test  records  or  information  needed  to 
determine  whether  the  privilege  applies. 

(b)  Disclosures  or  other  actions 
undertaken  to  carry  out  appropriate 
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corrective  action  do  not  cause  the  lender 
to  lose  the  privilege. 

1100.140    Umltaduee  of  privileged 


Notvirithstanding  §  100.145,  the  self- 
test  report  or  results  may  be  obtained 
and  used  by  an  aggrieved  person, 
applicant,  department  or  agency  solely 
to  determine  a  penalty  or  remedy  after 
the  violation  of  the  Fair  Housing  Act  has 
been  adjudicated  or  admitted. 
Disclosures  for  this  limited  purpose  may 
be  used  only  for  the  particular 
proceeding  in  which  the  adjudication  or 
admission  is  made.  Information 
disclosed  under  this  section  remains 
otherwise  privileged  imder  this  subpart 

f  100.147    MludieMon. 

An  aggrieved  person,  complainant 
department  or  agency  that  challenges  a 


privilege  asserted  under  §  100.144  may 
seek  a  determination  of  the  existence 
and  application  of  that  privilege  in: 

(a)  A  court  of  competent  jurisdiction;' 
or 

(b)  An  administrative  law  proceeding 
with  appropriate  jurisdiction. 

f  100.148    Eflectivedela. 

The  privilege  under  this  subpart 
applies  to  self-tests  conducted  both 
before  and  after  January  30, 1998,  except 
that  a  self-test  conducted  before  January 
30. 1998  is  not  privileged: 

(a),If  there  was  a  court  action  or 
adnunistrative  proceeding  before 
January  30, 1998,  including  the  filing  of 
a  complaint  alleging  a  violation  of  the 
Fair  Housing  Act  with  the  Department 
or  a  substantially  equivalent  state  or 
local  agency;  or 


(b)  If  any  part  of  the  report  or  results 
were  disclosed  before  January  30, 1998 
to  any  aggrieved  person,  complainant, 
department  or  agency,  or  to  the  general 
public. 

PART  103— FAIR  HOUSING— 
COMPLAINT  PROCESSmO . 

3.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Artfaortty:  42  U.S.C  3535(d),  3000-3619. 

4.  In  the  list  below,  for  each  section 
indicated  in  the  left  coliunn,  remove  the 
reference  indicated  in  the  middle 
column  from  wherever  it  appears  in  the 
section,  and  add  the  reference  indicated 
in  the  right  colmnn: 


Section 


103.1(c) 

103.215(b)  ^ 
103.230(a)(1) 
103.406(b)(2) 
103.406(b)O) 


Remove 


Part  104 .... 
104.500  .... 
Part  104 .... 
104.410(b) 
104.410(a) 


Add 


Part  180  of  this  chaplar. 

180.545. 

Part  180  o(  this  chaplar. 

24  CFR  180.410(b). 

180.410(a). 


Dated:  Daoamber  8. 1997. 
Susan  M.  Forward. 

General  Deputy  Assistant  Secretary  for  Pair 

Housing  and  Equal  Opportunity. 

(FR  Doc.  97-32657  Filed  12-17-97;  8:45  am) 


Thursday 
December  18,  1997 


Part  IV 


Department  of 
Education 


Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  1998;  Itotice 
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DEPARTMBIT  OF  EDUCATION 

Notfoe  Inviting  Applications  for  New 
Awards  for  Hscai  Year  1996 

AQOICY:  Department  of  Education. 
•UMMAflY:  On  June  4, 1997,  the  President 
signed  into  law  Pub.  L.  105-17.  the 
Individuals  with  Disabilities  Education 
Act  Amendments,  amending  the 
Individual  with  Disabilities  Education 
Act  (IDEA). 

This  notice  provides  closing  dates  and 
other  information  regarding  the 
transmittal  of  applications  for  fiscal  year 
1998  competitions  under  two  programs 
authorized  by  IDEA,  as  amended.  The 
priorities  under  these  programs  are 
based  on  previously  published  priorities 
for  which  public  comment  was  sought 
and  received.  Only  changes  required  by 
IDEA  were  made  to  priorities  previously 
published.  For  example,  IDEA  no  longer 
refers  to  "youth  with  disabilities". 
"Youth  with  disabilities"  ia  no  longer 
distinguished  from  "children  with 
disabiUties"  under  IDEA;  therefore,  all 
refiorences  to  "youth  with  disabilities" 
have  been  deleted  from  the  priorities. 
Also,  the  types  of  entities  eligible  to 
apply  for  grants  luder  these  programs 
have  been  changed  where  necessary  to 
reflect  changes  in  IDEA. 

This  notice  supports  the  National 
Education  Goals  by  improving 
understanding  of  how  to  enable 
children  with  disabilities  to  reach 
higher  levels  of  academic  achievement 

NoIk  The  Department  of  Education  ia  not 
bound  by  any  estimate*  in  this  notice. 

Special  Education — Research  and 
Innovation  To  Improve  Services  and 
Results  for  Children  With  DisAilitiss 
(CFDA  No.  M.3241 

Purpose  of  Program:  To  produce,  and 
advance  the  use  of,  knowledge  to:  (1) 
Improve  services  provided  under  IDEA, 
including  the  practices  of  professionals 
and  others  involved  in  providing  those 
services  to  children  with  disabilities; 
and  (2)  improve  educational  and  early 
intervention  results  for  infants,  toddlers, 
and  children  with  disabilities. 

Eligible  Applicants:  State  and  local 
educational  agencies;  institutions  of 
higher  education:  other  public  agencies; 
private  nonprofit  organizations;  outlying 
areas;  freely  sssociated  States;  and 
Indian  tribes  or  tribal  organizations. 

Applicable  Regulationa:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  76.  77,  80,  81,  82, 
85,  and  86;  and  (b)  The  selection  criteria 
included  in  regulations  in  34  CFR 
324.31  for  priority  2,  and  34  CFR  324.32 
for  priority  1. 


/NolK  The  rogulatiens  in  34  CPR  Part  88 
'^apply  to  institutions  of  higher  education 
only. 

Priorities:  Under  section  672  of  IDEA 
and  34  CFR  75.105(c)(3),  the  Secretary 
gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Secretary  funds  under 
these  competitions  only  those 
applications  that  meet  these  abscdute 
priorities: 

Absohite  Priority  1— Outrsach  Fn^ects 
for  Childien  With  Disabiliti8S^M.324R) 

This  priority  supports  projects  that 
assist  educational  and  other  agencies  in 
implementing  proven  models, 
components  of  models,  and  other 
exemplary  practices  to  improve  services 
for  infants,  toddlers,  children  with 
disabilities,  and  individuals  with 
disabilities  transitioned  into 
postsecondary  settings.  The  models, 
components  of  models,  or  exemplary 
practices  selected  for  outreach  may 
include  models  developed  for  pre- 
service  and  in-service  personnel 
preparation,  and  do  not  need  to  have 
been  developed  through  projects  funded 
under  IDEA,  or  by  the  applicant  To 
increase  the  impact  of  outreach 
activities,  projects  are  encouraged  to 
select  implementation  sites  in  multiple 
regions  or  States. 

An  outreach  project  must — 

(a)  Disseminate  information  about  and 
assist  in  leplicsting  proven  models, 
components  of  models,  or  exemplary 
practices; 

(b)  Coordinate  dissemination  and 
replication  activities  as  appropriate  with 
dissemination  pro)ects,  ter'hnicsl 
assistance  providers,  consumer  and 
advocacy  organizations.  State  and  local 
educational  agencies,  and  the  lead 
agencies  for  Part  C  of  IDEA; 

(c)  Ensure  interagency  coordination  if 
multiple  agencies  are  involved  in  the 
provision  of  services: 

(d)  Ensure  that  the  models, 
components  of  models,  or  exemplary 
practices  are  consistent  with  Parts  B  and 
C  of  IDEA,  are  state-of-the-art,  match  the 
needs  of  the  proposed  sites,  and  have 
evaluation  data  supporting  their 
effectiveness; 

(e)  Include  public  awareneas,  product 
development  and  dissemination, 
training,  and  technical  assistance 
activities  and  written  plans  for  working 
with  sites; 

(f)  Describe  criteria  for  selecting 
implementation  sites  where  outreach 
activities  will  be  conducted;  and  the 
expected  costs,  needed  personnel,  staff 
training,  equipment,  and  sequence  of 
implementation  activities; 

(g)  Evaluate  the  outreach  activities  to 
detnmine  their  effectiveness.  The 


evaluation  must  include  the  types  and 
numbers  of  sites  where  outreach 
Bctivities  are  conducted,  number  of 
persons  trained,  types  of  follow-up 
activities,  number  of  children  and 
femilies  served  at  each  outreach  site, 
child  and  femily  progress  and 
satisfection,  and  changes  in  the  model 
or  practices  made  by  sites; 

(n)  Make  positive  efforts  to  employ 
and  advance  in  employment  qualified 
individuals  %vith  disabiUties  in 
programs  sfsisted  under  this  Act  (See 
section  606  of  IDEA);  and 

(i)  Prepare  products  from  the  project 
in  fbrmats  that  are  usefol  for  specific 
audiences,  including  parents, 
administrstors,  teachers,  early 
intervention  personnel,  related  services 
personnel,  end  individuals  with 
disabilities.  (See  section  661(f)(2)(B)  of 
IDEA). 

Applicants  and  resulting  projects 
must  involve  individuals  with 
disabilities  or  parents  of  individuals 
with  disabilities  in  planning, 
implementing,  and  evaluating  the 
projebu.  (See  section  661(0(l)(A)  of 
IDEA). 

Projects  must  budget  for  two  trips 
snnually  to  Washington,  DC,  for  (1)  A 
two-day  project  directors'  meeting;  and 
(2)  a  meeting  to  collaborate  writh  the 
Fcideral  project  officer  and  other  projects 
funded  imder  this  priority,  to  share 
information  and  discuss  project 
implementation  issues. 

Project  Period:  Up  to  36  months. 

Mojdmtun  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $150,000  for  any  single 
budget  period  of  12  months.  The 
Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  Limits 

The  applicant  must  limit  Psrt  III  of  its 
spplication  to  the  equivalent  of  no  more 
than  60  double-spac»d  B^/i  x  11"  pages 
(on  one  side  only)  with  one  inch 
margins  (top,  bottom,  and  sides).  Please 
refer  to  the  "Page  Limit  Requirements 
for  All  Applications"  section  of  this 
notice  for  more  specific  information  on 
this  page  limit  requirement 

Absoluts  Priority  2— Research  Institute 
to  Aocelerats  Learning  far  Children 
With  Disabilities  With  Curriculer  and 
Instructional  Interventions  in 
Kindergarten  Throu^  Grade  Three 
(84.324V) 

BacJi;ground 

The  consequences  of  felling  to  learn 
sre  serious.  Lack  of  learning  in  one 
domain  reduces  an  individiial's  c^Mcity 
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to  benefit  from  other  educational 
experiences.  Failure  in  education 
establishes  a  self-perpetuating  cycle  and 
negatively  affects  the  individual's 
disposition  toward  lifelong  learning, 
employment,  and  contribution  to 
society.  Most  children  with  disabilities 
face  challenges  to  learning.  These 
challenges  are  amplified  as  calls  are 
made  for  highar  standards  to  be 
achieved  by  all  students,  including 
children  with  disabilities,  and  as  more 
children  with  disabilities  are  educated 
in  general  education  classrooms. 

Evidence  from  the  National 
Longitudinal  Transition  Study  indicates 
that  many  children  with  disabilities  are 
not  learning  subject  matter  content  An 
urgency  ejdsts  to  develop  powerful 
curriculer  and  instructional 
interventions  that  mmfimim  rates  of 
development,  promote  generalized 
learning,  and  reduce  discrepancies 
between  their  performance  and  that  of 
their  peers. 

Intervention  research  has 
demonstrated  that  children  with 
disabilities  possess  the  potential  to 
learn,  participate,  and  contribute  in 
school,  home,  community,  and 
workplace.  Research  on  instructional 
interventions  for  children  with 
disabilities  has  been  the  hallmark  of 
special  education  research.  For 
example,  research  on  direct  instructton, 
behavioral  management  interventions, 
learning  strategies,  peer  mediated 
leeming.  and  reciprocal  tawrhii^g  has  led 
to  improvements  in  professional 
practice. 

Yet,  single  solution  interventions  are 
insufficient  for  leeching  children  with 
disabilities  complex  subject  matter 
content  In  many  instances,  these 
interventions  are  content  free. 
Moreover,  littie  empirical  evidence  is 
available  on  the  context  of  the 
classroom  for  supporting  the 
implementation  of  these  solutions. 

Priority 

The  Secretary  esteblishes  an  absolute 
priority  for  the  purpose  of  establishing 
a  research  institute  to  study  curriculer 
and  instructional  classroom  based 
interventfons  in  kindergarten  through 
grade  three  that  accrierate  subject 
matter  leeming  for  children  with 
disabilities  and  promote  sustained  use 
of  thase  interventions  by  practitioners. 

The  Institute  must  examine — 

(a)  The  efiisctiveness  of  the  various 
interventions  for  children  with 
disabilities;  and 

(b)  The  classroom  context  that 
supports  the  implementation  of  the 
interventions  that  produce  and  sustain 
positive  leeming  outcomes  for  children 
with  disabilities.  inFlnrfing  such  fectors 


as  classroom  groups;  classroom  and 
cross-classroom  management  strategies; 
cuiriculimi  design  principles;  clas^oom 
settings;  instructional  materials;  amoimt 
of  time  on  task;  integration  into  the 
curriculum;  and  teadier  actions,  skills, 
and  attitudes. 

The  research  may  include,  for 
example,  studying  classroom  bssed 
exemplars  and  models,  designing  and 
implementing  interventions,  and 
collecting  student  and  teacher  date  from 
ex«nplan,  using  a  rich  array  of  research 
methods  to  reach  the  intended  goals  of 
this  priority  and  as  articulated  by  the 
proposed  research  hypotheses. 

llie  Institute  must— 

(a)  Deaign  and  conduct  a  strategic 
program  of  reseerch  that  focuses  on 
helping  students  with  disabilities  leem 
sut^ect  matter  content  in  critical  areas 
such  as  reading  and  math,  and  builds 
upon  the  existing  reseerch  knowledge 
for  teaching  childrm  with  disabilities; 

(b)  Design  and  conduct  a  strategic 
program  of  reseerch  across  multiple 
sites  to  represent  oiganizational  and 
dsmofnaphic  diversity; 

(c)  Collect,  analyze,  and  commimicate 
student  outccmie  data  and  supporting 
context  data,  and  multiple  outcome  data 
for  teechers.  paiento.  ami 
administrators,  ss  spproprfete; 

(d)  Qdlaborate  writn  ouer  research 
institutes  supported  under  the 
Individuals  with  Disabilities  Education 
Act  and  experts  and  researcheES  in 
related  subject  matter  and 
methodological  fields,  as  appropriate  for 
the  program  of  reseerch,  to  design  and 
conduct  the  strategic  program  of 
research; 

(e)  Collaborate  writh  commimication 
specialista  and  professional  and 
advocacy  organizations  to  ensure  that 
findings  are  prepared  in  formats  that  are 
useable  for  specific  audiences  such  as 
teschers,  administrators,  and  other 
service  providers; 

(f)  Develop  linkages  with  Education 
Department  technical  assistance 
providers  to  communicate  research 
findings  and  distribute  producte; 

(g)  novide  training  and  research 
opportunities  for  a  limited  number  of 
graduate  students,  including  students 
who  are  frmn  traditionally 
underrepresented  groups; 

(h)  Meet  with  the  Office  of  Special 
Education  Programs  (OSEP)  project 
officer  in  the  first  four  months  of  the 
project  to  review  the  program  of 
reseerch  end  commtmication 
approaches; 

(i)  Make  positive  efforts  to  employ 
and  advance  in  employment  qualified 
individuals  with  disidnlities  in 
programs  assisted  undor  this  Act  (See 
section  606  of  UKA);  and 


(j)  Prepare  the  resesrch  and  evaluation 
findings  and  products  from  the  project 
in  formate  that  are  usefiil  for  specific 
sudiences,  including  parente, 
administrators,  teachers,  early 
intervention  personnel,  related  services 
personnel,  and  individuals  with 
disabilities.  (See  section  661(0(2XB)  of 
IDEA). 

Applicanto  and  resulting  projecte 
must  involve  individuals  with 
disabilities  or  parente  of  individuals 
with  disabilities  in  planning, 
implementing,  and  evaluating  the 
projecte.  (See  section  661(fXlKA)  of 
IDEA). 

The  project  must  budget  for  two  trips 
annually  to  Washington,  D.C  for.  (1)  s 
two-day  Research  Project  Directots' 
meeting;  and  (2)  another  meeting  to 
meet  and  collaborate  with  the  OSEP 
project  oCBc«r. 

Under  this  priority.  The  Seoetaiy  will 
make  one  award  for  a  cooperative 
agreement  with  a  project  period  of  up  to 
60  months  subject  to  the  requirementa 
of  34  CFR  75.253(a)  for  continuation 
awards.  In  determining  whether  to 
cmtinue  the  Institute  for  the  frmrth  and 
fifth  years  of  the  project  period,  the 
Secretary,  in  addition  to  the 
requiremoite  of  34  CFR  75.253(a).  will 
consider — 

(a)  The  recommendation  of  a  review 
team  consisting  of  three  experte  selected 
by  the  Secretary.  The  services  of  the 
review  teem,  including  a  two-day  site 
visit  to  the  Institute  are  to  be  performed 
during  the  last  half  of  the  Institute's 
seccmd  year  and  may  be  included  in  that 
year's  evaluation  required  xmdm  34  CFR 
75.590.  Costa  associated  with  the 
services  to  be  performed  by  the  review 
teem  must  also  be  included  in  the 
Institute's  budget  for  year  two.  These 
costo  are  estimated  to  be  approximately 
$4,000; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirementa  of  the 
n^otiated  cooperative  agreement  have 
beni  or  are  being  met  by  tiie  Institute; 
end 

(c)  The  degree  to  which  the  Institute's 
reseerch  design  and  methodology 
dmnonstiates  the  potential  for 
advancing  significant  new  knowledge. 

Project  Period:  Up  to  60  months. 

Maximum  Award:  The  Secretary 
rejecta  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $7004)00  for  any  single 
budget  poiod  of  12  months.  The 
Secretary  r^ecta  and  does  not  consider 
an  application  that  proposes  a  budget 
exceeding  this  mayimnm  amount  The 
Secretary  may  change  the  m«YiTniim 
amount  through  a  notice  published  in 
UieFederelr    ' 
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Page  Limits:  The  applicant  must  limit 
Part  in  of  its  application  to  the 
equivalent  of  no  more  than  60  double- 
■paced  8*/^  X  11"  pages  (on  one  side 
only)  wUh  one  inch  margina  (top, 
bottom,  and  sides).  Please  refer  to  the 
"Page  Limit  Requirements  for  All 
Applications"  section  of  this  notice  for 
more  specific  information  on  this  page 
limit  requirement 

Progmm  Authority:  Section  672  of 
IDEA. 

Special  Educetkm— Technology  and 
MMiia  Serrios*  for  IndiTiduala  WHh 
DiMdhilittas  [CFDA  No.  M.327] 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  promote  the 
development,  demonstration,  and 
utilization  of  technology  and  to  support 
educational  media  activities  designed  to 
be  of  educational  value  to  children  with 
disabilities.  This  program  also  provides 
support  for  some  captioning,  video 
deecription,  and  cultiual  activities. 

Eligible  Applicants:  State  and  local 
educational  agencies;  institutions  of 
higher  education;  other  public  agencies; 
private  nonprofit  organizations:  outlying 
areas:  freely  associated  States;  Indian 
tribes  or  tribal  organizations;  and  for- 
profit  organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  76,  77.  79,  80,  81. 
82,  85,  and  86;  and  (b)  The  selection 
criteria  included  in  regulations  for  these 
programs  in  34  CFR  332.32. 

NolK  The  ragulstions  in  34  CFR  part  86 
apply  to  institutions  of  higher  eduotfion 
only. 

Priority:  Under  section  687  and  34 
CFR  75.10S(c)(3),  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  any  one  of  the  following  priorities. 
The  Secretary  funds  under  these 
competitions  only  those  applications 
that  meet  these  absolute  priorities: 

AbeolvlB  Piierity  1  — Ooaed-Capdoiiad 
Daytime  Televlskni  Programs  (M.327S) 

This  priority  would  continue  and 
expand  closed-captioning  of  a  variety  of 
daytime  television  programs  broadcast 
nationally  for  persons  who  are  deaf  or 
hard  of  hearing  during  this  segment  of 
the  day  that  has  proven  to  be  the  most 
difficult  in  terms  of  private  sector 
support. 

To  be  considered  for  funding  under 
this  priority,  a  project  must — 

(a)  Include  the  criteria  used  to 
determine  which  programs  ttre  proposed 
for  captioning.  These  criteria  must  take 
into  account  the  preference  of 
consumers  for  pairticular  programs,  the 
diversity  of  programming  available,  and 


the  contribution  of  programs  to  the 
general  educational  and  cultural 
experiences  of  individuals  with  hearing 
impairments; 

(b)  Determine  the  total  number  of 
hours  and  the  projected  cost  per  hour 
for  each  program  to  be  captioned; 

(c)  For  eadi  proposed  program  to  be 
captioned,  identify  the  source  of  private 
or  other  public  support  and  the 
projected  dollar  amount  of  that  support; 

(d)  Identify  the  methods  of  captioning 
to  be  used  for  each  hour  and  the 
projected  cost  per  hour  for  each  method 
used; 

(e)  Provide  and  maintain  back-up 
systems  that  would  ensure  successfiil, 
timely  captioning  service; 

(f)  Demonstrate  the  willingness  of 
major  national  television  networks  and 
cable  companies  to  permit  captioning  of 
their  programs;  and 

(g)  Implement  procediires  for 
monitoring  the  extent  to  which  fiill  and 
accurate  captioning  is  provided  and  use 
this  information  to  make  refinements  in 
captioning  operations. 

ApplicanU  and  resulting  projects 
must  involve  individuals  with 
disabilities  or  parents  of  individiials 
with  disabilities  in  planning, 
implementing,  and  evaluating  the 
projects.  (See  section  661(f)(1)(A)  of 
IDEA). 

All  projects  funded  under  this  priority 
must  make  positive  efforts  to  employ 
and  advance  in  employment  qualified 
individuals  with  disabilities  in 
programs  assisted  under  this  Act.  (See 
section  606  of  IDEA). 

A  project's  budget  must  include  funds 
to  attend  a  two-day  Project  Directors' 
meeting  to  be  held  in  Washington,  D.C. 
each  year  of  the  project. 

Project  Period:  Up  to  36  months. 

Mojcunum  Armud:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $350,000  for  any  single 
budget  period  of  12  months.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  proposes  a  budget 
exceeding  this  mjifiminn  amount.  The 
Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register.  • 

Page  Limits:  The  applicant  must  liihit 
Part  in  of  its  application  to  the 
equivalent  of  no  more  than  40  double- 
spaced  8'/^  x  11"  pages  (on  one  side 
only)  with  one  inch  margins  (top, 
bottom,  and  sides).  Please  refer  to  the 
"Page  Limit  Requirements  for  All 
Applications"  section  of  this  notice  for 
more  specific  information  on  this  page 
limit  requirement 


Abaohite  Priority  2— Cultural 
Experieacas  for  Deafer  Hard  of 
Hearing  Individuals  (M.327T) 


Background 

In  the  past,  projects  under  this 
priority  have  supported  a  variety  of 
activities,  includLag:  theatrical 
experiences  in  which  cast  members 
included  deaf,  bard-of  hearing,  and 
hearing  performers;  theater  and  set 
design,  directing,  danee.  and 
storytelling:  cultmal  experiences 
focusing  on  Native  American  art  and 
culture;  hands-on  theater  experience 
involving  persons  from  minority  groups; 
and  a  touring  "instant  theater'. 

Priority:  Tbis  priority  supports  a 
variety  of  cultural  activities  designed  to 
enrich  the  lives  of  deaf  or  hard-of 
hearing  individuals,  including  children 
and  adults.  These  activities  must  use  an 
approach  that  integrates  children  and 
adults  who  are  de^  or  hard  of  hearing 
with  those  who  can  hear  while 
condticting  cultural  experiences  that 
will  increase  public  awareness  and 
understanding  of  deafiiess  and  other 
hearing  impairments,  and  of  the  artistic 
and  intellectual  achievements  of  deaf 
and  hard  of  hearing  individuals. 

A  grantee  may  not  use  fimds  iinder 
this  priority  for  passive  activities  such 
as  viewing  a  play  or  video,  or  passively 
watching  a  storyteller  or  artist  at  work. 

To  be  considered  for  funding  under 
this  priority,  a  project  must — 

(a)  Use  an  integrated  approach  that 
mixes  children  and  adults  who  are  deaf 
or  hard  of  hearing,  with  those  who  are 
hearing  in  carrying  out  project  activities; 
and 

(b)  Develop  and  implement  strategies 
that  wiU  increase  public  awareness  and 
understanding  of  deafiiess  and  other 
hearing  impairments  and  of  the  artistic 
and  intellectual  achievements  of  deaf 
and  hard  of  hearing  individuals, 
including  children  and  adults.  Outreach 
activities  such  as  promoting  the  project 
to  sc:hools,  commiuiity  organizations, 
news  media,  and  relevant  national 
organizations  are  encouraged.         ^^ 

Applicants  and  resulting  projects 
must  involve  individuals  with 
disabilities  or  parepts  of  individuals 
with  disabilities  in  planning, 
implementing,  and  evaluating  the 
project  (See  section  661(0(l)(A)  of 
IDEA). 

AU  projects  funded  under  this  priority 
must  make  positive  efforts  to  employ 
and  advance  in  employment  qualified 
individuals  with  disabilities  in 
programs  assisted  under  this  Act  (See 
secUon  606  of  n3EA). 

A  project's  budget  must  include  funds 
to  attend  a  two-day  Project  Disectors' 
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meeting  to  be  held  in  Washington.  D.C. 
each  year  of  the  project 

Invitational  Priority 

Within  this  absolute  priority,  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority.  However,  pursuant 
to  34  CFR  75.10S(c)(i),  an  application 
that  meets  this  invitational  priority  does 
not  receive  competitive  or  absolute 
prefiarence  over  applications  that  do  not 
meet  this  priority: 

Projects  that  include  people  from  a 
variety  of  cultural,  racial,  or  ethnic 
backgrounds. 

Project  Period:  Up  to  36  months. 

Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  SllO.OQO  for  any  single 
budget  period  of  12  months.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  proposes  a  budget 
exceeding  this  maximum  amount  The 
Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Ri^lstn'. 

Page  Limits:  The  applicant  must  limit 
Part  m  of  its  application  to  the 
eqmvalent  of  no  more  than  40  double- 
spaced  8Vi  X  11"  pages  (on  one  side 
only)  with  one  inch  maigins  (top, 
bottom,  and  sides).  Pleese  refer  to  the 
'Tage  Limit  Requirements  for  All 
Applications"  section  of  this  notice  for 
more  specific  information  on  this  page 
limit  requirement 

Absolute  Priority  3— Video  Description 
Prafeds  (M^27C) 

This  priority  supports  the  description 
of  national  television  programming  in 
order  to  make  television  more  accessible 
to  persons  with  visual  impairments.  The 
intent  of  this  priority  is  to  provide 
access  to  diverse  programming  in  order 
to  enhance  shared  educational,  social, 
and  cultural  experiences  of  persons  who 
are  visually  impaired.  The  range  of 
programs  proposed  for  description  may 
include,  but  is  not  limited  to,  children's 
programs,  prime  time  programming, 
movies,  and  specials^ 

To  be  considered  for  funding  under 
this  priority,  a  project  must — 

(a)  In  selecting  programs  to  be  video 
dmcribed.  include  criteria  that  take  into 
accoimt  the  preference  of  consimiers  for 
particular  programs,  the  diversity  of 
programming  available,  and  the 
contribution  of  programs  to  the  general 
educational,  social,  and  cultural 
experience  of  individuals  with  visual 
impairments; 

(b)  Determine  the  total  number  of 
hours  and  the  projected  cost  per  hour 
for  each  program  to  be  described; 


(c)  For  each  program  to  be  described, 
identify  the  source  of  private  or  other 
public  support,  if  any.  and  the  projected 
dollar  amount  of  that  support; 

(d)  Identify  the  methods  to  be  used  in 
the  provision  of  described  video; 

(ej  Demonstrate  the  willingness  of 
major  national  television  networks  and 
cable  companies  to  permit  video 
description  of  their  programs;  and 

(f)  Implement  procedures  for 
monitoring  the  extent  to  which  an 
accurate  description  is  provided  and  use 
this  information  to  make  refinements  in 
the  video  description  operations. 

Applicants  and  resulting  projects 
must  involve  individuals  with 
disabilities  or  parents  of  individuals 
with  disabilities  in  planning, 
implementing,  and  evaluating  the 
projects.  (See  section  661(fXl)(A)  of 
mEA). 

All  projects  funded  imder  this  priority 
must  make  positive  efforts  to  employ 
and  advance  in  employment  qualified 
individuals  with  disabilities  in 
programs  assisted  under  this  Act  (See 
section  606  of  IDEA). 

A  project's  budget  must  include  funds 
to  attend  a  two-day  Project  Directors' 
meeting  to  be  held  in  Washington,  D.C 
each  year  of  the  project 

Project  Period:  Up  to  36  months. 

h4aximum  Awara:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $350,000  for  any  single 
budget  period  of  12  months.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  proposes  a  budget 
exceisding  this  mavimiiTn  amount  The 
Secretary  may  change  the  maximum 
amoimt  through  a  notice  published  in 
the  Federal  Rej^tar. 

Page  Limits:  ihe  applicant  must  limit 
Part  m  of  its  application  to  the 
equivalent  of  no  more  than  40  double- 
spaced  8Vz  X  11"  pages  (on  one  side 
only)  with  one  inch  margins  (top, 
bottom,  and  sides).  Please  refer  to  the 
"Page  Limit  Requirements  for  All 
Applications"  section  of  this  notice  for 
more  specific  information  on  this  page 
limit  requirement 

Program  Authority:  Section  687  of 
mEA. 

Page  Limit:  Part  m  of  the  application, 
the  application  narrative,  is  where  an 
applicant  addresses  the  selection 
criteria  that  are  used  by  reviewers  in 
evaluating  the  application.  An  applicant 
must  limit  Part  m  to  the  equivalent  of 
the  number  of  pages  listed  under  each 
priority,  using  the  foUowing  standards: 
(1)  A  "page"  is  8Vi"  x  11"  (on  one  side 
only)  with  one-inch  margins  (top, 
bottom,  and  sides).  (2)  All  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations. 


references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs,  must  be  double-spaced  (no  more 
than  3  lines  per  vertical  inch).  If  using 
a  proportional  computer  font,  use  no 
smaller  than  a  12-point  font,  and  an 
average  character  densify  no  greater 
than  18  characters  per  inch,  tf  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 
inch. 

The  page  limit  does  not  apply  to  Pait 
I — the  cover  sheet;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  Part  IV — the  assurances 
and  certifications;  or  the  one-page 
abstract,  resiunes,  bibliography,  and 
letters  of  support  However,  all  of  the 
application  narrative  must  be  included 
in  Part  m.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 

For'AppUcatJons  and  General 
Infannation  Contact 

Requests  for  applications  and  general 
information  should  be  addressed  to  the 
Grants  and  Contracts  Services  Team. 
600  Independence  Avenue,  S.W.,  room 
3317,  Switzer  Building,  Washington, 
D.C.  20202-2641.  The  preferred  method 
for  requesting  information  is  to  FAX 
your  request  to:  (202)  205-8717. 
Telephone:  (202)  260-0182. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  caU  the  TDD  number  (202) 
205-8953.  Individuals  with  disabilities 
may  obtain  a  copy  of  this  notice  or  the 
application  packages  referred  to  in  this 
notice  in  an  alternate  format  (e.g. 
BraiUe,  large  print,  audiotape,  or 
computer  diskette)  by  contacting  the 
Department  as  listed  above.  However, 
the  Department  is  not  able  to  reproduce 
in  an  altonate  format  the  standard 
forms  included  in  the  application 
package. 

Inteigovenunental  Review 

All  programs  in  Ibis  notice  are  subject 
to  the  requirements  of  Executive  Order 
12372  and  the  regulations  in  34  CFR 
Part  79.  The  objective  of  the  Executive 
order  is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  eariy 
notification  of  the  Department's  spec^ 
plans  and  actions  for  those  program. 
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Dactnmk  Acoaaa  to  This  Oocumnt 

Anyone  may  view  this  document,  a* 
well  M  all  other  Department  of 
Education  documents  published  in  the 
Federal  Regiatar.  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  followii^ 
sitea: 

http://ocfo.ed.Bov/liMlreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobet  Reader  Program  with 
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\i.S.  Government  Printing  Office  toll 
free  at  1-688-293-6498. 
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documents  in  taoct  copy  only  on  an 
electronic  bulletin  boaird  of  the 
Department  Telephone:  (202)  210-1511 
or,  toll  free.  1-800-222-4022.  The 
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Part  V 

Department  of  the 
Interior 

Bureau  of  Reclamation 

43  CFR  Part  418 

Adjustments  to  1988  Operating  Criteria 
and  Procedures  (OCAP)  for  ttie  Newlands 
Irrigation  Project  in  Nevada;  Rnal  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Redamatton 

43  CFR  Part  418 

fUN  100e-nAA37 

Adfualmenta  to  1988  Operating  Criteria 
and  Procedurea  (OCAP)  for  ttM 
NewMnoe  iiiiyauon  I'rojeci  m  Nevaoa 

AOCNCY:  Biireau  of  Reclamation. 

Interior. 

ACTION:  Final  rulemaking. 

•UMMAftV:  This  rule  adjusU  the  lOM 
Operating  Criteria  and  Procedures 
(OCAP)  for  the  Newlands  Irrigation 
Project  (Project).  Adjustments  are  made 
to  the  Project  efficiency  requirements, 
maximum  allowable  diversion 
calculations,  and  Lahontan  Reservoir 
storage  targets  in  the  1988  OCAP  to 
reflect  current  irrigated  acreage,  court 
decrees  which  have  lowered  the  water 
duty  applicable  to  certain  Project  lands, 
and  other  factors  affiecting  water 
demand.  To  better  manage  diversions 
from  the  Truckee  River  to  the  Project, 
the  rule  provides  flexibility  to  adjust  the 
water  supply  in  response  to  Projoct 
demand,  flexibility  in  using  snowpack 
and  runoff  forecasts,  and  extends  the 
time  frame  for  storing  water  in  Truckee 
River  reservoirs  in  lieu  of  diversions  to 
the  Project  from  the  Truckee  River. 
0ATE8:  Effective  December  16.  19Q7. 
TOR  FURTHER  MFORMATION  CONTACT: 
Dave  Overvold,  Acting  Area  Manager, 
Lahontan  Area  Office,  Bureau  of 
Reclamation,  P.O.  Box  640,  Carson  City, 
NV  89702,  telephone  (702)  882-3436;  or 
Jeftey  Zippin,  Team  Leader,  Truckee- 
Carson  Coordination  Office.  5665 
Morgan  Mill  Road.  Carson  City,  NV 
89701,  telephone  (702)  887-0640. 
Copies  of  Adjusted  OCAP  regulations 
may  be  obtained  from  either  offica. 

SUPpUmCNTARY  eiFORMATION: 

Background 

On  April  15, 1988,  the  Secretary  of 
the  Interior  (Secretary)  implemented 
new  Operating  Criteria  and  Procedures 
(OCAP)  governing  management  of  water 
diverted  to  and  used  within  the 
Newlands  Project  These  1988  OCAP 
were  approved  by  the  U.S.  District  Court 
for  the  District  of  Nevada,  subject  to  a 
hearing  on  objections  raised  by  various 
parties.  In  1990,  Congress  directed  in 
the  Truckee-Carson-Pyramid  Lake  Water 
Rights  Settlement  Act  (Title  II  of  Pub.  L. 
101-«18.  Section  209  (j)  (104  Stat.  3294) 
that  the  1988  OCAP  remain  in  effect  at 
least  until  E)ecember  31, 1997,  unless 
changed  by  the  Secretary  in  his  sole 
discretion.  Prior  to  the  propoeed  r\de, 


the  1988  OCAP  had  not  been  published 
in  the  Fedval  Ragiatar. 

These  1988  OCAP  were  designed  to 
increase  the  reliance  of  the  Project  on 
water  from  the  Carson  River,  minimise 
the  use  of  water  from  the  Truckee  River 
as  a  supplemental  supply,  increase 
efficiency  of  water  use  in  the  Project, 
and  establish  a  regulatory  schema  to 
manage  deliveries  to  I*roject  water  users 
including  incentives  for  efficiency  and 
penalties  for  inefficiency. 

An  environmental  impact  statement 
(EIS)  was  prepared  for  the  1988  OCAP. 
That  EIS  served  as  the  basis  for 
reviewing  the  environmental  efiiects  of 
these  adjustments.  The  Department  of 
the  Interior  (DOI)  has  prepared  an 
environmental  assessment  on  the 
adjustments  which  tiers  off  of  the 
analysis  in  that  EIS.  Copies  of  the 
environmental  assessment  may  be 
obtained  from  the  Truckee-Carson 
Coordination  Office. 

The  Department  is  making  a  number 
of  revisions  to  the  1988  OCAP  to  adjust 
for  changes  in  use  of  water  rights,  to 
increase  flexibility,  and  to  clarify  the 
language  of  the  OCAP  based  on 
ex{ierience  gained  in  administering  the 
1988  OCAP  Uuough  nine  irrigation 
seasons.  These  revisions  are  «vithin  the 
basic  framework  of  the  1988  OCAP  and 
its  environmental  dociunentation  and 
are  being  published  for  codification. 

The  need  for  additional  rK^ngM  to  the 
1988  OCAP  beyond  those  in  this  rule 
may  be  appropriate  as  well,  but 
consideration  of  such  changea  is 
expected  to  require  further  examination 
including  the  preparation  of  an  EIS. 

Dsacription  of  the  1988  OCAP 

The  1968  OCAP  provisions  «vere 
preceded  by  a  preamble  which  is 
equally  applicaA>le  to  the  Adjusted 
OCAP.  The  1988  OCAP  preamble  Is 
reproduced  with  minor  grammatical 
editing.  The  following  1988  OCAP 
Preamble  is  taken  from  the  1988  OCAP: 

19Ba  OCAP  Pnambh 

The  developmaat  of  Operating  Critaria  and 
Procaduraa  Cor  tlw  Newlands  Project  in 
wastarn  Nevada  was  initiatad  in  the  late 
19eo'a  and  haa  proven  to  b«  a  divialv*. 
contflntiou*  iuue  for  tha  poopla  in  Nevada 
who  rely  on  tlw  watars  of  the  Canon  tnd 
Truckae  Rivers.  Competition  for  the  tvater  in 
tha  Project's  desert  environment  is  intanse 
and  growing.  The  conflicts  among  uses  are 
clearly  apparont  in  the  effects  faracast  on 
various  areas  where  tha  DOI  has  program 
rsspoiuibiUtias.  The  issue  is  complicated 
huther  by  tlw  requiiemenu  of  the 
Endangsred  Species  Act  and  the  listii^  of  the 
Cui-ui.  a  Rah  inhabiting  the  lower  Trudee 
River  and  Pyramid  Lake. 

In  order  to  proceed  eSiBctively  and  biriy, 
the  DOI  had  to  have  guiding  principles  &» 
the  OCAP.  These  are  to: 


— Provide  water  deliveries  sufBcient  to  meet 

the  water  right  entitlements  of  Project 

nvater  users: 
— Meet  the  requirements  of  the  Endangered 

Species  Act  as  they  specifically  relate  to 

the  Truckee  River/Pyramid  Lake  Cui-ui; 
—Fulfill  Federal  trust  responsibilities  to  the 

Pyramid  Lake  Paiute  Indian  Tribe  and  the 

Fallon  Paiute-Shoshone  Tribes; 
— Conserve  wetland  and  wildlifs  values  in 

both  the  Truckae  and  Carson  River  basins; 
—Give  cognizance  to  the  State  laws  afbcting 

water  rights  and  uses; 
— Provide  for  stable  economies  and  improve 

quality  of  liis  in  the  region  to  the  extent 

it  is  influenced  by  the  DOI-managed 

rssourcss  and  facilities; 
— Allow  local  control  and  initiative  to  the 

maximum  extent  possible;  snd 
— Provide  stability  and  predictability  through 

straightforward  operation  based  on  actual 

versus  forecast  conditions. 

The  DOI  believes  that  the  proposed  OCAP 
best  satisfy  these  principles  within  the  limits 
of  the  Department's  legal  authority.  Each  of 
the  competing  uses  for  the  water  is  critical 
in  its  own  right  They  are  all  essentially 
separable  for  decision  making  purpoees  even 
though  tiiey  clearly  impact  upon  each  other 
since  the  available  supply  is  tar  less  than  the 


The  OCAP  deal  with  the  operation  and  use 
of  Federal  bcilities  related  to  the  Newlands 
Project.  Therefore,  their  prinuuy 
rsspmuibility  is  supplying  the  water  rights  to 
the  Project  water  users.  To  the  extent  this  can 
be  done  effectively  and  efficiently,  then  the 
remaining  water  supply  is  available  for  otlier 
competing  uses.  The  secondary  impacts  of 
the  OCAP  must,  however,  act  to  support  or 
aocourage  results  which  beiM&t  the  other 
ocanpeting  uses. 

The  basic  structure  of  the  OCAP  relies  on 
both  rules  end  incentives  which  we  believe 
will  ensure  reasonable,  efficient  water 
management  through  reliance  on  local 
control  and  initiatives.  The  direct 
consequences  of  the  OCAP  will  be  delivery 
of  full  water  entitlements  within  the 
Newlands  Project,  protection  of  endangered 
species,  fulfillment  of  tnist  responsibiUtiee. 
and  encouragement  for  the  protection  of 
Other  environmoital  and  quaUty  of  lift 
vahias. 

Adfnstod  OCAP  Propoaad  Changaa 

The  Notice  of  Proposed  Rulemakiiig 
for  the  Adjusted  OCAP.  published  in  the 
Fedaral  Sagistar.  61  FR  64632, 
December  9, 1996,  proposed  a  number 
of  changes  to  the  1988  OCAP  based,  in 
part,  on  a  comparison  of  the 
assumptions  in  the  1988  OCAP  about 
the  size  of  the  Project  and  patterns  of 
water  use  %vith  Project  size  in  1995  and 
new  patterns  of  water  use.  Specifically, 
the  changes  are: 

•  Acreage:  The  anticipated  increase 
in  acreage  has  not  materialized;  actual 
irrigated  acreage  in  1995  was  59.075 
acres.  This  amoimt  reflects  efforts  of  the 
Bureau  of  Reclamation  (BOR)  to  limit 
irrigation  to  water-righted  lands  and 
that,  on  average,  irrigators  have  not 
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increased  the  acreage  of  lands  in 
production.  In  the  Notice  of  Proposed 
Rulemaking  for  Adjusted  OCAP,  the 
1995  preliminary  estimate  of  irrigated 
acreage  for  that  year  was  shown  in  the 
text  as  59.023.  However,  modeling  was 
based  on  59,075  irrigated  acres.  In  this 
final  rule,  both  the  text,  tables,  and 
modeling  consistently  use  59,075 
irrigated  acres  for  1995.  When  this  rule 
becomes  effective,  the  provisions  of 
section  418.22  will  be  used  to  adjust 
Lahontan  Reservoir  storage  targets  to 
reflect  the  current  water  demand. 

•  Average  Water  Duty:  The  average 
water  duty  for  the  project  has  been 
reduced  as  a  result  of  the  so-called 
"bench/bottom"  litigation  (1995  Order 
of  Judge  McKibben.  in  U.S.  v.  Alpine. 
United  States  District  Court  for  the 
District  of  Nevada  No.  D-185).  This 
bench/bottom  court  niling  approved  a 
change  in  the  designation  of  some 
Project  lands  from  bench  lands  to 
bottom  lands.  Bench  lands  have  a 
maximimi  water  duty  of  4.5  acre-feet/ 
acre;  bottom  lands  have  a  mAyimnm 
water  duty  of  3.5  acre-flBet/acre.  (The 
Project  includes  pastiue  lands  with  a 
duty  of  1.5  acre-feet/acre.)  The  bench/ 
bottom  decision  reclassified 
approximately  9,000  acres  of  irrigated 
lands  in  the  project,  reducing  Project 
water  entitlements  by  approximately 
9,000  acre-feet.  The  chuige  in  demand 
is  expected  to  be  approximately  5.000 
acre-feet  of  water  when  measured  at  the 
Cum  headgates.  This  is  based  on  historic 
use  of  about  90  parent  of  the  headgate 
entiUement  at  4.5  acre-feet/acre  versus 
projected  u«e  of  100  percent  of  the  3.5 
acre-feet/acre  entitlement 

•  AvBi^ge  Use  (^Entitlement:  Actual 
water  use  as  a  percentage  of  entitlement 
is  usually  less  than  100  percent, 
historically  aljwut  90  percent  The 
reduced  percentage  of  entitlement  use 
results  from  on-ferm  practices  and 
efficiencies,  feUowing  of  lands,  and 
varying  weather  conditions.  The  current 
projected  percent  use  of  entitlement  is 
93.4  percent  This  is  based  on  irrigation 
use  of  91.8  percent  and  95  percent  (at 
Carson  and  Truckee  Divisions, 
reapectively.  and  100  percent  water  use 
for  pasture  lands  and  wetlands.  Several 
fectors  wdll  affect  use  of  entitlement  in 
thefiitun: 

— Irrigators  whose  lands  were 
reclassified  from  bench  lands  with  a 
water  duty  of  4.5  acre-fBet  per  acre  to 

^bottom  lands  mrith  a  3.5  acre-feet  per 
acre  duty  may  use  more  than  90 

.    percent  of  their  entitlement 

— ^The  Fallon  Paiute-Shoshone  Tribes 
reservation  is  within  the  Project  and 
the  Tribes  have  a  cap  on  the  water 
they  receive.  The  Tribes  are  expected 


to  use  their  full  water  entidement 
imder  the  cap  every  irrigation  season. 
— The  Naval  Air  Station  Fallon,  as  part 
of  an  agreement  with  the  U.S.  Fish 
and  Wildlife  Service  (FWS),  will  use 
less  of  its  irrigation  water  and  is  also 
developing  less  water  intensive 
cropping  strategies,  decreasing 
percent  use  of  entitlement 
—The  FWS  and  the  State  of  Nevada  are 
acquiring  water  rights  within  the 
Newlands  Project  for  restoration  of 
wetlands  at  Stillwater  National 
Wildlife  Refuge.  The  FWS  has  been 
transferring  the  consumptive  use 
portion,  2.99  acre-feet  per  aoe,  of  the 
water  rights  they  acquire.  This 
changes  their  effective  entidement  to 
2.99  acre-faet  per  acre  of  which  they 
are  expected  to  take  100  percent,  thtu 
increasing  percent  use  of  entiUement 
These  and  other  changes  in  water  use 
will  cause  the  percent  use  of  entidement 
to  vary  from  year  to  year.  The  percent 
use  will  be  determined  besad  on  actual 
experience  and  will  be  used  in 
calculating  the  expected  irrigation 
diversion  for  each  irrigation  season. 
•  Efficiency:  Within  the  same  size 
project,  more  irrigated  acreage  results  in 
greater  efficiency;  with  less  irrigated 
acreage  lower  efficiencies  are  expected. 
Project  irrigated  acreage  never  reached 
the  level  anticipated  in  the  1988  OCAP 
but  the  associated  target  efficiencies 
have  remained  in  effect  As  water  rights 
are  acquired  for  Stillwater  Wildlife 
Refuge  (Pub.  L.  101-618,  section  206), 
the  effiact  on  Project  efficiencies  may 
vary  at  first,  but  as  more  water  is 
acc^iired  and  moves  to  the  Refuge, 
efficiencies  should  improve  stemming 
from  the  concentration  of  deliveries 
through  the  system. 

This  nde  addresses  oidy  those, 
adjustments  to  the  1968  OCAP  in  the 
following  areas: 

1.  Target  Efficiency  Adjustments 
($S  418.12  (cM3),  416.13  (a),  and 
Newlands  Project  Water  Budget  table): 
The  1968  OCAP  envisioned  and  allowed 
for  increasing  irrigated  acreage, 
assuming  the  Project  wotUd  grow  to 
over  64,650  irrigated  acres  by  1992 
compared  to  a  base  of  approximately 
60,900  Bcres  being  irrigated  in  1987.  The 
annual  calculations  of  the  Maximum 
Allowable  Diversion  (MAD)  to  the 
Project  and  efficiency  requirements 
currendy  in  use  are  based  on  a  Project 
consisting  of  64,850  or  more  irrigated 
acres  and  a  conunensurate  target 
efficiency  of  68.4  percent  However,  the 
acreage  increase  has  not  materialized 
and  the  1995  irrigated  acreage  was 
approximately  59,075  acres.  The  Project 
conveyance  efficiency  that  can  be 
achieved,  which  is  this  relationship 


between  the  total  anrnnl  divarsion  to 
the  Project  and  total  delivoy  to  ferm 
headgates,  is  directiy  related  to  irrigated 
acreage;  efficiency  generally  decreases 
as  the  irrigated  acreage  in  the  Project 
decreases.  The  1988  OCAP  does  not 
accurately  reflect  the  current  acreage, 
and  as  a  consequence,  the  higher 
efficiency  requirement  remains  in  ^fect 
This  may  decrease  the  water  available  to 
the  Project  as  calcidated  in  the  MAD 
and  increases  the  likelihood  of  penalties 
for  inefficiency. 

In  response  to  less  irrigated  acreage 
and  varying  water  demand,  the  IX3I  will 
calculate  the  aimual  Project  water 
budget  for  each  irrigation  season  in 
accordance  with  the  elements  in  the 
Newlands  Project  Water  Budget  table  of 
the  Adjusted  OCAP.  Each  year  the  MAD 
will  be  based  on  the  projected  irrigated 
acreage  for  that  year  and  applicable 
water  duties.  The  other  elements  in 
Newlands  Project  Water  Budget, 
including  appropriate  Project  efficiency 
at  100  percent  use,  would  be  calculated 
to  determine  the  MAD  and  Project 
efficiencies  for  each  year.  Only  the  first 
10  lines  of  the  water  budget  would  be 
calculated  before  the  irrigation  season  to 
determine  the  MAD,  then  the  remaining 
lines  %irotdd  be  calculated  after  the 
irrigation  season  to  determine  target 
efficiency.  Through  this  approach,  the 
Project  water  budget  can  accommodate 
anticipated  changes  in  Project 
characteristics. 

Using  the  1995  Actual  Acres  column 
from  the  Newlands  Project  Water 
Budget,  Maximum  Headgate  Entidement 
(line  2)  is  the  pnxluct  of  Irrigated  Acvss 
(line  1)  and  the  average  water  duty 
(calculated  annually).  Variable 
distribution  S3rstem  losses  of  Canals/ 
Laterals  Evaporation  (line  3),  Canals/ 
Laterals  Seepage  (line  5),  and 
Operational  LcMses  (line  7)  are 
extra|K>lated  to  determine  the  Total 
Losses  (line  8)  for  a  given  Project  size. 
The  combined  Maximum  Headgate 
Entidement  (line  2)  and  the  Totel  Losses 
(line  8)  determines  the  MAD  (line  9), 
and  the  relationship  of  Maximum 
Headgate  Entidement  (line  2)  to  Total 
Losses  (line  8)  estimates  Prcxject 
Efficiencies  at  100  percent  water  use 
(line  10).  Actual  use  of  entidement, 
based  on  historic  patterns,  is  less  than 
100  percent  (not  all  irrigators  take  all  of 
their  entidement  each  year),  so  the 
Maximum  Headgate  Entidement  is 
adjusted  by  the  projected  percent  use  of 
entidement  (calodated  annually)  to 
yield  Expected  Headgate  Entidement 
Unused  (line  11)  aiul  the  Diversion 
Reduction  for  Unused  Water  (line  12). 
The  Diversion  Reduction  for  Unused 
Water  (line  12)  is  subtracted  from  the 
MAD  (line  9)  to  determine  Expected 
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Irrigation  Diversions  (line  13).  Finally, 
the  adjusted  Project  demand  (calculated 
from  line  2  minus  line  11)  is  divided  by 
the  Expected  Irrigation  Diversions  (line 
13)  to  determine  the  Expected  Efficiency 
(line  14). 

The  eCfect  of  this  is  to  have  the 
Adjusted  OCAP  more  accurately  reflect 
the  Project  water  demand.  Reducing  the 
annual  Project  efficiency  target  will 
recognize  the  limitation  of  the  present 
water  distribution  system  facilities  and 
assist  the  Project  in  achieving  efficiency 
requirements.  No  changes  are  proposed 
for  the  1988  OCAP  relative  to  how  the 
MAD  is  calculated  and  administered, 
determination  of  eligible  land, 
reporting,  or  calculation  of  credits  or 
dibits. 

2.  Adjustments  to  Lahontan  Reservoir 
Storage  Targets  (§§  418.20.  418.21.  and 
418.22,  and  tables  of  Monthly  Values  for 
Lahontan  Storage  Computations,  End  of 
Month  Storage  Targets  for  July  Through 
December,  and  Adjustments  to 
Lahontan  Reservoir  Storage  Targets): 
The  1988  OCAP  prescribes  when  water 
may  be  diverted  from  the  Truckee  River 
to  supplement  Carson  River  inflow  to 
Lahontan  Reservoir  to  serve  the  Carson 
Division  of  the  Project  (The  Truckee 
EMvision  of  the  Project  is  supplied 
entirely  by  water  firom  the  Truckee 
River.)  The  Truckee  River  diversion  to 
the  Carson  Division  is  governed  by  end- 
of-month  storage  target  levels  in 
Lahontan  Reservoir.  Water  is  diverted 
from  the  Truckee  to  the  Reservoir  only 
if  it  is  forecast  that  the  storage  target  will 
not  be  met  by  Carson  River  inflow  by 
the  end  of  the  month.  In  years  of  low 
flow  on  the  Carson  River,  a  greater 
percentage  of  the  Carson  Division 
Project  water  supply  is  diverted  from 
the  Truckee  River.  In  wet  years,  the 
Carson  Division  supply  may  come 
entirely  bom  the  Carson  River.  Thiu. 
storage  targets  are  used  to  help  maintiiin 
a  steady  water  supply  despite  the 
dktural  climatic  variability  and 
difierences  in  annual  runoff  between  the 
two  river  basins. 

The  formula  used  to  determine  how 
much  wrater  may  be  diverted  to 


Lahontan  Reservoir  from  the  Truckee 
River  in  January  through  June  relies,  in 
part,  on  the  nuioff  forecast  for  the 
Carson  River.  The  imprecision  inherent 
in  such  forecasting  can  lead  to  variable 
consequences.  Sometimes  more  Truckee 
River  water  is  diverted  than  is  needed 
to  serve  Project  water  users.  This  is 
particularly  problematic  when  the 
Carson  River  Gils  Lahontan  Reservoir  to 
the  point  that  water  spills  over 
Lahontan  Dam  or  so  that  a 
precautionary  spill  (release)  of  water 
must  be  made  to  avoid  later  flooding.  In 
either  situation,  spilled  water  that 
cannot  be  transported  to  water-righted 
lands  or  Lahontan  Valley  wetlands 
flows  into  Carson  Sink  in  the  desert 
This  situation  occurred  most  recently  in 
1995. 1996,  and  1997  with  the 
consequence  that  Truckee  River  water 
that  could  have  flowed  into  Pyramid 
Lake  contributed  to  water  that  was 
spUled. 

Because  of  their  imprecision,  forecasts 
for  Carson  River  runoff  do  not  always 
reflect  actual  conditions  and  the  water 
may  not  materialize.  If  not  enough  water 
was  brought  over  from  the  Truckee 
River  earlier  in  the  water  year,  or 
Truckee  River  flow  is  insufficient  to 
make  up  for  the  shortfall  bom  the 
Carson  River,  then  the  water  supply 
may  be  inadequate  to  meet  the  anTniiil 
irrigation  demand.  This  sitiiation 
occurred  in  1994  when  the  Carson  River 
was  forecast  to  have  a  100  percent  water 
jraar  but  only  produced  a  50  percent 
water  supply. 

Two  of  the  objectives  of  OCAP  are  to 
minimize  spills  and  moderate  shortages. 
It  is  important  to  note  that  for  the  05 
years  of  records,  the  climatic/hydrologic 
variability  of  both  rivers  is  so  great  that 
even  if  there  were  no  limits  on  the 
diversion  of  Truckee  River  watar,  in 
some  years  shortages  would  result 
Conversely,  even  if  no  Truckee  River 
water  were  diverted,  in  some  years 
Lahontan  Reservoir  would  spill  )uat 
from  Carson  River  inflow. 

The  1988  OCAP  has  a  June  end-of- 
month  storage  target  of  215,000  acre-foet 
in  Ijhontan  Reservoir.  The  215.000 


acre-feet  %vould  serve  at  least  4.000  to 
5.000  more  acres  of  water-righted  and 
irrigated  land  than  has  been  irrigated  in 
actual  practice.  The  reciassiflcation  of 
some  bench  lands  to  bottom  lands 
further  reduces  water  demand  in  the 
Carson  Division.  The  difference  in 
headgate  demand  between  what  the 
1988  OCAP  projected  and  current 
Carson  Division  demand  is 
approximately  21.000  acre-feet.  The 
current  storage  targets  permit 
unnecessary  diversions  &t>m  the 
Truckee  River  to  the  Project.  The 
proposed  Adjusted  OCAP  storage  targets 
were  based  on  the  lower  Carson 
Division  demand  and  reducing  water 
loss  to  seepage,  evaporation,  and  spill. 
Accordingly,  the  proposed  end-of-June 
storage  target  was  adjusted  to  174,000 
acre-feet,  uid  the  July  throu^ 
December  targets  were  lowered  as 
shovim  in  Table  A.  However,  in  this 
final  rule,  the  end-of-June  storage  target 
is  190.000  acre^feet,  as  shown  in  the 
table  Monthly  Values  for  Lahontan 
Storage  Calculations  (section  418.20  of 
the  rule),  while  the  January-May  targets 
are  retained,  subject  to  the  adjustment 
procedures  described  below.  July  and 
August  end-of-month  storage  taigets  are 
also  increased  to  help  majntain 
recreation  levels  in  Lahontan  Reservoir. 
This  is  discussed  in  the  Response  to 
Comments,  IL7.,  in  this  preamble. 

A  comparison  of  the  1088  OCAP.  the 
proposed  Adjusted  OCAP,  and  the  final 
Adjusted  OCAP  storage  targets  for 
Lahontan  Reservoir  are  shown  in  Table 
A  of  this  preamble.  In  addition,  this 
final  Adjusted  OCAP,  in  response  to 
comments,  adopts  a  flexible  storage 
target  regime  thJat  can  respond  to  future 
changes  in  Project  water  demand.  This 
is  discussed  in  the  Response  to 
Comments,  0.1,  in  this  preamble  and  set 
out  in  section  418.22  of  the  rule.  The 
new  storage  targets  will  be  used  to 
calculate  diversions  from  the  Truckee 
River  In  acdbrdance  with  secticm  418.20 
et  Beq.  of  the  proposed  rule. 
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TABLE  A 


TRUCKXE-CAKSON  MODEL  RESULTS  FOR  ADJUSTED  OCAP  FOR  1901-1995 

KEY  IMODFl  ING  ASSUMPTIONS^ 

1088, 
OCAP' 

Current 
CondKon^ 

Proposed 

Adjusted 

OCAP* 

Fmal 
OCAP" 

Newdands  Project  Oivefaion  Demand 
Newtanda  Project  Acreage 
Newtands  Project  Ua^oT  EnWsment 
t4a«^ands  Project  Conveyance  EfRdency 

320.0 
64,800 
00.0% 
68.7% 

294.0 
59.075 
93.4% 
65.7% 

204.0 
59,075 
93  4% 
65.7% 

204.0 
50.075 
93.4% 
65.7% 

1  TRUCKEE  CANAL 

2  Diversion  from  Truckee  Canil 

3  Truckee  Caital  Loaa 

131.8 
21.1 

113.6 
18.7 

91.2 
16.8 

■  91.4 
16.8 

4  TRUCKEE  DIVISION 

5  Diversion  DemarKJ 

6  Diversion  from  Truckee  Canal 

7  Diversion  Supply  (%  of  demand) 

8  Percent  Use  of  EntMement 

28.00 

27.54 

98.36% 

90.0% 

23.00 

22.71 

98.74% 

95.0% 

23.00 

22.71 

98.74% 

95.0% 

23.00 

22.71 

98.74% 

95.0% 

0    LAHONTAN  RESERVOIR 

10  Inflow  from  Truckee  Carwl 

11  Caraon  River  near  Ft  ChurcMI 

12  Reaervoir  Loss 

13  Total  Rataaae  and  Spl 

14  RaaervoirSpl 

82A 
288.8 

39.3 

3328 

48.7 

72.1 
280.8 

40.8 

320.7 

54.2 

51.7 
280.8 

35.0 
305.6 

41.9 

51.9 
289.8 

35.1 
305.9 

42.0 

15  CARSON  0(VISK)N 

17  Lahontan  Ratease  Shortage 

18  Average  Watar  Supply  (S  of  demand; 
10     t^imber  of  Shortage  Years 

20  Normal  Conveyance  Efficiency 

21  Average  Percent  Use  of  EntMement 

202.0 

7.98 

9757% 

9 

67.0% 

90.0% 

271.0 

450 

98.34% 

8 

65.0% 

93.2% 

271.0 

7.10 

97.38% 

9 

65.0% 

93.2% 

271.0 

7.05 

97.40% 

9 

65.0% 

93.2% 

22  PYRAMID  LAKE 

23  Truckee  River  Inflow  to  Lake 

24  Beginning  Elevation  (feet) 

25  Endmg  Elavatton  (feet) 

26  Beginning  Cuhri(adultfamaiaa) 

27  Endtoig  Cui-ui  (adutt  females) 

28  Numbec  of  CuiHJi  Spawning  Years 

441.3 

3,804.0 

3,824.3 

50,000 

217,100 

73 

458.7 

3.804.0 

3.831.5 

50.000 

526.900 

73 

480.6 

3,804.0 

3,841.0 

50,000 

1,052.200 

75 

480.5 

3.804.0 

3,840.0 

50,000 

1,051,900 

75 

29  CORE  ASSUMPTIONS 

30  Caraon  OMsk>n  Acreage  Served 

31  Truckee  OMskxi  Acreage  Served 

32  Lahontan  End  of  Month  Targets: 

33  JaiYuary  through  May 

34  June 

35  July                                 . 

36  August 

37  September 

38  October 

39  November 

40  December 

41  Lahontan  Maximum  Storage 

42  Lahontan  Minimum  Storage 

60.400 
4.400 

215 
215 
160 
140 
120 
80 
160 
210 
295.5 
4.0 

55.075 
4.000 

215 
215 
160 
140 
120 
80 
160 
210 
295.5 
4.0 

55.075 
4.000 

174 

174 

139 

95 

64 

52 

74 

101 

295  5 

4.0 

55,075 
4.000 

174 

190 

160 

100 

64 

52 

74 

101 

295.5 

4.0 

All  mod«iii«  fioM  te  A4wM4  OCAP  fktiM  of  FirapaMd  RulcniricMW  (fn>R)  hu  been  H^^ 

tolanit«enc(lo3M,50Oacr»>CtcL   AtllMtinieortheNPR,tbeIUMrvoirwu 
oa  tlMii  boMdi  ioMalkd  M  LilMaUB  Dm^  InifiiV  dw  aon«i  Icvd  to  3 1 6.900  acre-faL 
AUlfae  19tt  OCAP  Mwaaptiamfcr  1991  dicliidiattHvii«64,tS0irrigfaedacr^  1901.199) 

avMrti  wiMl  PKieGt  ooodiliem  wouU  be  lodiy  if  dw  I9tS  OCAP  acTCiee  aaanvlmK  had  b^ 
CiMWHiCaadMoBcr  No  ArtJoaniodefa  the  19M  OCAP  M  the  1993  Projettwawge  level 
Prapoeed  A4iMled  OCAP  hM  been  updMed  only  M  noied  in  fiMlnaU  1 . 
FraJ  A4iaMd  OCAP  ndudce  clni«Bto 


tayoiopJiy.  TIm 


■usw  oooc  4sio-m(-c 
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The  storage  targets  were  developed 
using  the  Tnickee  River  settlement 
negotiations  water  balance  model.  The 
model  was  used  to  examine  how 
difEerent  storage  targets  affected  spills, 
inflow  to  Pyramid  Lake,  and  other 
parameters.  Key  assumptions  used  in 
modeling  were  reduced  Project  water 
demand  from  the  1988  (XIAP,  lower 
eCBciency  targets,  current  Truckee  River 
operations,  and  Profect  shortages 
cansistant  with  the  1988  OCAP.  The 
model  uses  the  95-year  (1901-1995) 
historic  hydrologic  record  for  the 
Truckee  and  Canon  Rivers. 

For  the  proposed  Adjusted  CXIAP,  a 
series  of  modeled  storage  targets  was 
evaluated  based  on  the  degree  to  which 
a  set  of  tai^gets  reduced  spills,  increesed 
inflow  to  Pyramid  Lake,  increased  the 
estimated  number  of  spawning  years  for 
cui-ui,  increased  the  estimated  number 
of  cui-ui,  reduced  Lahontan  Reaarvoir 
and  Truckee  Canal  seepage  and 
evaporation  losses,  and  held  frequency 
and  magnitude  of  Project  shortages 
consistent  with  the  1988  OCAP.  These 
goals  are  consistent  with  the  Secretary 
of  the  Interior's  responsibilities  as  the 
District  Court  ruled  in  Pyrandd  Lake 
Paiute  Tribe  of  Indians  v.  Rogut  CS. 
Morton  (Tribe  v.  Morton).  354  F.  Supp. 
252  (D.D.C.  1973). 

Though  not  a  specific  fiBature  of  the 
Adjusted  1988  OCAP.  the  modeling 
used  in  making  decisions  on  this 
propoaed  rule  took  cognizance  of  the 
4.000  acre-foot  minimum  pool  that  the 
Truckee-Carson  Irrigation  District 
(TCID),  the  Project  operator,  voluntarily 
has  maintained  in  Lahontan  Reservoir  to 
protect  fish  resources  there.  Though  this 
action  to  maintain  a  minimum  pool  is 
purely  voluntary  on  the  part  of  TCID 
and  Newlands  Project  water  right 
holders,  it  provides  environmental 
benefits,  was  assumed  to  be  continued 
into  the  future,  and  was  credited  in  the 
modeling  used  to  establish  new 
Lahontan  storage  targets;  that  is  to  say, 
the  targets  would  have  been  somewhat 
lower  to  achieve  the  same  release 
shortage  percentage  and  Truckee  River 
inflow  volume  to  Lahontan  Reservoir 
•Miiming  DO  anticipation  of  the  4,000 
acre-foot  minimum  pool. 

Table  A  presents  tne  model  results 
examined  in  developing  the  Adjusted 
OCAP.  and  the  values  are  averages  for 
the  95-yeer  period  of  record.  Modeled 
results  for  the  1988  OCAP  with  current 
hydrology  are  compared  to  the  Current 
Conditions,  the  proposed  Adjusted 
OCAP,  and  the  final  Adjusted  OCAP.  In 
a  number  of  categories,  the  modeled 
restilts  show  improvements  under  the 
final  Adjusted  OCAP  storage  targets  as 
compared  with  the  1988  OCAP.  For 
example,  there  is  less  Truckee  Canal 


loas  (line  3),  less  Lahontan  Reservoir 
loss  (line  12).  and  less  Lahontan 
Reservoir  spill  (line  14).  Compared  to 
the  Current  Conditions,  the  final 
Adjusted  OCAP  is  an  improvement  in 
all  areas  except  for  Project  water  supply 
(line  18)  and  the  additional  shortage 
yeer  (line  19).  The  modeled  reduction  of 
water  loss  and  spill  from  the  Project 
increeses  inflow  to  Pyramid  Lake  under 
the  final  Adjusted  OCAP  (line  23). 
Compared  to  the  Current  Conditions, 
approximately  19,800  acre-feet  of  water 
is  modeled  to  be  saved  from  the  Truckee 
River  under  the  Final  Adjusted  OCAP 
from  reduced  Tnickee  Cauul  loss, 
reduced  Lahontan  Reservoir  loss,  and 
reduced  spills.  Of  this  19,800  acre-feet 
of  Truckee  River  water  saved, 
approximately  2,550  acre-fiset  of  the 
vtrater  saved  reduoea  Project  water 
supply  compared  to  Current  Conditions. 

3.  Truckee  River  Storage  in  Lieu  of 
Diversions  ($418.20  (f)):  Project 
diversions  from  the  Truckee  River  may 
be  fine-tuned  by  retainiog  wrater  in 
upper  Truckee  River  reservoirs  that 
would  otherwise  have  been  diverted  to 
Lahontan  Reservoir  to  meet  storage 
targets.  Depending  upon  how  much 
Canon  River  runoff  reaches  Lahontan 
Reservoir  and  whether  storage  targets 
are  met  by  the  Carson  River  inflow,  the 
Dvater  retained  in  storage  may  be 
releesed  later  in  that  jfear  and  diverted 
to  Lahontan  Reservoir  for  delivery  to  the 
Carson  Division,  or  retained  for  Pyramid 
Lake  if  the  water  is  not  needed  Cor 
Carson  Division  irrintion. 

Under  the  1988  OCAP.  water  was 
allowed  to  be  stored  upstream  on  the 
Truckee  River  in  lieu  of  divenion  only 
from  April  to  June.  In  1995,  this 
limitatiiDn  contributed  to  approximately 
80.(Xra  acre-faet  of  water  being  diverted 
from  the  Truckee  River  to  Lahontan 
Reservoir  before  March  31.  then  spilling 
because  of  high  Carson  River  nmoff. 
None  of  the  Truckee  River  water  was 
needed  because  the  Carson  River  more 
than  filled  lahontan  Reservoir  and 
precautionary  releases  were  made  to 
avoid  spilling  over  the  dam.  While  the 
80,000  acre-foot-divenion  from  the 
Truckee  was  controvenial,  it  resulted 
from  mAn*ging  the  divenioo  in  strict 
adherence  with  the  1988  OCAP  targets. 
In  the  1996  and  1997  water  yean, 
respectively,  8,000  and  22,000  acre-fiset 
wen  diverted  from  the  Truckee  River  in 
late  fall  and  winter,  and  again  spilled. 
It  is  possible  that  a  similar  occurrence 
may  result  in  the  1998  water  year  from 
continued  application  of  the  1988  OCAP 
storage  targets.  The  proposed  Adjiuted 
OCAP  provided  more  flexibility  to 
reduce  such  unnecessary  diversions. 

Consistent  with  managing  Project 
divenioiu  from  the  Truckee  River,  the 


proposed  Adjiisted  OCAP  expanded  the 
opportunity  to  credit  store  water  for  the 
l4oject  in  reservoin  on  the  upper 
Truckee  River  by  allowing  storage  as 
early  as  January  of  each  year.  In  this 
final  Adjusted  OCAP.  Truckee  River 
storage  would  be  allowed  as  early  as 
November  of  the  previous  year.  The 
water  would  be  credited  based  on  water 
actually  retained  in  Truckee  River 
reservoin  or,  if  water  was  not  being 
releesed  for  Project  divenion.  credited 
as  Newlands  Project  water  in  Stampede 
Reservoir  adverse  to  other  water  (fish 
water)  stored  in  Stampede  Reservoir.  In 
the  latter  situation,  concurrence  by  the 
FWS  will  be  required.  For  example,  a 
reduction  of  divereions  in  January 
through  March  of  1995,  would  have 
required  FWS  approval  to  create 
Newlands  Project  credit  water  out  of 
Stampede  Reservoir  water  because 
water  was  not  being  released  fiDr  Project 
diversion.  Newlands  Project  credit 
water  coidd  be  released  for  divenion  to 
Lahontan  Reservoir,  if  needed,  as  eariy 
as  July  1  through  the  end  of  the 
irrigation  season,  but  not  thereafter.  The 
water  would  only  be  used  for  the  Carson 
Division.  Water  in  storage  could  be 
exchanged  to  other  reservoin  but  it  will 
not  carry  over  to  the  next  year  for  use 
in  the  Project  If  it  is  not  used  in  the  year 
in  which  it  is  stoced,  it  will  not  be 
available  thereafter  to  the  project.  To 
protect  the  virater  usen,  the  water  held 
in  storage  on  the  Truckee  River  would 
not  be  reduced  by  evaporation  and 
would  be  gaged  at  the  US  Geological 
Survey  gage  on  the  Truckee  Canal  near 
Wadsworui,  Nevada,  to  ensure  that 
divenion  to  the  Project  matches  the 
divenion  foregone  earlier  in  the  season. 
Water  could  spill,  but  if  spilled,  it 
would  be  subject  to  diversion  to 
Lahontan  when  needed  to  meet  storage 
targets.  Water  stored  but  not  needed  for 
the  Project  would  be  managed  to  benefit 
cui-ui  and  liihentan  cutthroet  trout  in 
P]rramid  Lake. 

This  change  provides  flexibility  to 
reduce  excessive  divenions  from  the 
Truckee  River.  The  BOR  is  expected  to 
use  this  proposed  provision  only  in 
yeen  when  Carson  River  runoff  is 
forecast  to  be  above  average  and  is 
intended  to  fine  tune  divenions  and 
avoid  over-diveraioiu  from  the  Truckee 
River.  Such  storage  in  Stampede 
Reservoir  or  other  Truckee  River 
Reservoin  is  not  intended  to  make  up 
for  shortages  in  drier  yean. 

There  is  litUe  advantage  to  foregoing 
divenions  in  below  sverage  runoff  yean 
if  the  likelihood  is  that  all  the  credit 
stored  water  would  need  to  be  diverted 
to  the  Project  in  any  event  The  changes 
in  Section  418.20  (f)  of  the  rule  include 
provisions  for  BOR  to  consult  with 
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TCID,  the  Federal  Water  Master,  FWS, 
Bureau  of  Indian  Affain  (BLA),  and  the 
Pyramid  Lake  Paiute  Tribe  bdbre  any 
credit  storing  is  initiated. 

4.  Expanded  Forecasting  (section 
418.20  (a)):  In  calcxilating  the  January  to 
June  monthly  divenions  from  die 
Truckee  River,  the  1988  OCAP  uses  the 
monthly  forecast  for  April  through  July 
runoff  published  by  the  Natural 
Resources  Conservation  Service  (NRCS) 
(formerly  the  Soil  Conservation 
Service).  Rather  than  continuing  to  rely  - 
on  that  forecast  alone,  the  propped 
Adjusted  OCAP  provided  flexibility  to 
examine  other  forecasts  and  allow  the 
use  of  a  deliberative  process  to 
determine  how  to  manage  Truckee  River 
divenions.  This  provision  remains 
unchanged  in  this  final  Adjusted  OCAP. 
The  intent  of  this  change  is  to  allow  the 
BOR  to  take  advantage  of  other  forecasts 
and  the  experience  and  knowledge  of 
the  Federal  Water  Master,  the  TCID 
water  master,  and  other  parties.  The 
desired  effect  of  this  change  is  to 
improve  precision  in  forecasting  and 
managing  the  Truckee  River  divenion  to 
the  Project  to  avoid  spills  and  shortages. 

5.  Additional  Revisions:  In  addition  to 
the  changes  identified  in  1.  through  4. 
above,  a  number  of  minor  revisions  have 
been  made  to  the  1988  OCAP.  Most 
changes  are  editorial  and  do  not  afiiect 
the  meaning  of  the  text  Some  changes 
provide  opportunities  for  consultation 
with  interested  and  affected  parties 
before  BOR  makes  a  decision. 

A  few  changes  add  language  to  clarify 
or  interpret  the  meaning  of  the  1988 
OCAP  in  light  of  experience 
administering  the  OCAP,  passage  of 
time,  or  new  statutory  provisions. 
Changes  to  the  text  of  the  1988  OCAP 
occur  at: 

Section  418.2:  Other  Project  purposes 
are  added  in  accordance  with  Pub.  L. 
101-618, 104  Stat  3289,  §  209  (a)  (1). 

Section  418.13  (a)  (3):  Explains  the 
use  of  efficiencies  in  calculating  the 
MAD. 

Section  418.18  (b):  Calculates 
terminal  flow  in  the  Truckee  Canal  by 
averaging  flows  during  the  time  when 
water  is  not  being  diverted  to  Lahontan 
Reservoir. 

Section  418.24:  Water  captured  in 
Project  facilities  from  a  spill  or 
precautionary  drawdown  is  used  to 
make  deliveries  to  eligible  lands  but 
does  not  count  as  a  Project  divenion  or 
as  Lahontan  Reservoir  storage. 

Section  418.29:  Deletes  the  .reference 
to  the  February  14, 1984,  Contract  for 
Operation  and  Maintenance  between  the 
United  States  and  the  District 

Section  418.37  (d):  Adds  new  text 
clarifying  that  a  natural  drought  greater 


than  or  equal  to  the  debit  will  aliminata 
the  debit 

Section  418.38  (b):  Allows  TCID  to 
divert  up  to  the  MAD  if  needed  to  meet 
headgate  entitiements. 

Rnleniakiiig  Process 

The  DOI  announced  in  1995  that  it 
intended  to  revise  the  1988  OCAP 
through  adjustments  to  that  OCAP.  In 
the  summer  of  1995  the  TCCO  held  four 
public  workshops  in  Femley,  Nevada  to 
invite  affocted  and  interested  parties  to 
offer  their  thoughts  on  changes  to  the 
1988  OCAP  afiiacting  storage  targets, 
conveyance  efficiency,  storage  in  lieu  of 
divenions,  and  the  use  of  runoff 
forecast  data. 

The  Notice  of  Proposed  Rulemaking 
on  the  Adjusted  OCAP  was  published 
December  9. 1996.  with  the  60-day 
comment  period  scheduled  to  close  on 
February  7. 1997.  As  a  result  of  being 
preoccupied  with  the  worst  floods  in 
decades  on  both  the  Canon  and  Truckee 
Riven  in  January  1997,  the  DOI  received 
many  requests  for  an  extension  of  the 
comment  period.  By  notice  in  the 
Federal  Register  on  February  18, 1997, 
the  comment  period  was  extended  an 
additional  60  days  imtil  April  8. 1997. 
The  Notice  extending  the  comment 
period  also  included  frequentiy  asked 
questions  and  answen  rmarding  the 
Adjusted  OCAP.  and  xnade  known  the 
availability  of  general  and  detailed 
modeling  results  related  to  the 
rulemaking. 

Duringme  initial  comment  period, 
the  TOCO  conducted  an  information 
briefing  for  the  State  of  Nevada,  TOD, 
Fallon  Tribe,  and  Pyramid  Lake  Tribe. 
Two  public  workshops  to  explain  and 
answer  questions  aboiit  the  proposed 
rule  were  held  in  Fallon  and  Femley. 
Nevada.  The  TOCO  received  47  written 
comments  on  the  proposed  rule. 
Comments  addie^ed  the  proposed  rule 
and  are  responded  to  in  this  preamble. 
Many  comments  addressed  the  draft 
environmental  assessment  (EA),  which 
had  been  made  available  for  review,  and 
have  been  responded  to  with  changes  in 
the  EA.  Two  commenters- submitted 
pleadings  in  litigation  on  the  1988 
OCAP  which  were  not  addressed  in  this 
final  rule  because  they  were  already 
addressed  in  the  United  States' 
responsive  pleadings  in  that  case. 

Changes  Made  in  This  Final  Rule 

In  response  to  comments  and 
additional  information,  the  DOI  has 
made  several  changes  in  this  final 
Adjusted  OCAP  rule.  The  proposed 
change  in  Lahontan  Reservoir  storage 
targets  received  more  comments  than 
any  other  issue  in  the  proposed  rule. 
This  final  Adjusted  OCAP  addresses 


two  storage  target  issues  raised  in 
comments:  foture  increeses  or  decreases 
in  Project  water  demand,  and  effects  of 
lower  storage  targets  on  recreation.  In 
this  final  rule,  a  system  of  demand   . 
responsive  storage  targets  is 
implemented  to  provide  a  stable  water 
supply  to  the  Project  over  a  range  of 
water  demands  that  may  result  from 
changes  in  irrigated  acres,  use  of 
entitiements,  or  other  circumstances.  In 
addition,  stimmer  storage  targets  have 
heea  increased  to  help  maintain 
recreation  levels  at  Lahontan  Reservoir, 
without  substantial  effect  on  Pyramid 
Lake  inflow  or  threatened  and 
endangered  fish  recovery.  This  also 
provides  a  slight  benefit  to  Project  water 
supply.  These  changes  are  described  in 
sections  II.1.  and  U.7.  of  the  Response  to 
Comments  in  this  preamble  and  sections 
418.20, 418.21,  and  418.22  of  the  ndb. 

The  Adjusted  OCAP  proposal  to 
extend  the  period  for  storage  of  Truckee 
River  water  in  lieu  of  divenions  back  to 
January  each  year  has  been  changed  in 
the  final  rule  by  extending  it  hack  to 
include  Novmnber  and  Dwrembw. 
November  and  December  targets 
increase  significantiy  to  take  advant^e 
of  wintw  flows  in  the  Triickee  River 
when  the  water  will  clearly  be  needed 
in  the  Project  Adding  storage  in  lieu  of 
diversions  in  November  and  December 
will  help  avoid  a  repeat  of  the  situation 
that  developed  in  late  1996  and  eariy 
1997  when  all  reservoir  storage  levels 
were  up  yet  divenions  from  tiie  Truckee 
River  to  tiie  Project  continued  through 
the  end  of  E)ecember,  only  to  begin 
spilling  as  a  precautionary  release  from 
Lahontan  Reservoir  on  January  1. 1907. 
The  final  rule  also  allows  Mewlands 
credit  water  spilled  from  Truckee  River 
reservoin  to  be  diverted  to  Lahontan 
Reservoir  subject  to  applicable  storage 
targets.  These  changes  are  described  in 
sections  n.5  of  the  Response  to 
Comments  in  this  preamble  and  section 
418.20(f)  of  tiie  rule. 

The  proposed  Adjusted  OCAP 
lowered  the  Project  conveyance 
eCBciency  target  based  on  increases  in 
the  percent  use  of  entitiements  and 
decreases  in  the  Project  size.  The  intent 
was  for  the  conveyance  e£Bciency  tai^get 
to  be  dynamic  and  continue  to  vary  with 
the  use  of  entitiements  and  the  Project 
size.  However,  Figure  1.  the  graph  in 
Appendix  A  at  the  end  of  the  proposed 
nue,  showed  target  effici«icies  varying 
only  in  proportion  to  percent  use  of 
entitiement.  This  has  been  replaced  in 
the  rule  at  section  418.13(a)(4)  and  by 
the  table  Expected  Project  Distribution 
Sjrstem  Efficiency  that  shows  required 
efficiency  fat  a  range  of  irrigated  acreage 
^^d  a  range  of  percent  use  of 
entitiement  The  table  also  provides  the 
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slope  and  y-intercept  so  that  ■  new 
graph  may  be  prepared.  Appendix  A  in 
this  final  rule  has  a  table  Calculation  of 
EfBciency  Equation  which  shows  how 
the  Expected  Project  Distribution 
System  Efficiency  is  calculated  using  a 
range  of  percent  use  of  entitlement  6t>m 
100  percent  to  75  percent 

The  proposed  Adjusted  OCAP  made 
sawal  corrective  adjustments  to  the 
1968  OCAP  to  have  the  Adjusted  (X1\P 
reflect  actual  Project  operations.  Ob*  of 
these  affected  how  water  released  teto 
Rock  Dam  Ditch  was  counted.  Rock 
Dhb  IMtch  may  receive  water  directly 
from  raleaaes  at  Lahontan  Reservoir,  or 
may  get  water  directly  from  the  Tnickee 
Canal  via  a  siphon  pipe  under  the 
stilling  basin  below  Lahontan  Dam.  In 
the  proposed  Adjusted  OCAP  rule, 
divenions  directly  from  the  Truckee 
Canal  would  have  counted  against  the 
Truckee  Division.  As  was  noted  in 
comments,  this  is  incorrect,  as  the  water 
that  reaches  Rock  Dam  Ditch  would,  in 
all  cases,  come  from  water  in  Lahontan 
Reservoir  or  destined  to  arrive  in 
Lahontan  Reservoir.  This  change  Is 
noted  at  section  m.l  of  the  preamble 
and  in  the  rule  at  section  418.23. 

Modeling  used  to  compare  various 
OCAP  scenarios  and  storage  target 
regimes  has  been  updated  since  the 
propoaed  rule  was  published.  The  new 
modeling  retains  tha  Project  acreage  and 
water  use  assumpUoiu  firom  the 
propoaed  rule  but  is  modeled  over  the 
95-Tear  period  1901-1995.  it  also 
includes  the  additional  hydrology  for 
MQ5,  and  does  not  include  storage  in 
Lahontan  Reservoir  on  the  flash  bbards 
above  295,500  acie-feet. 

Baaed  on  technical  comments  from 
the  BOR.  which  will  administer  this 
rule,  the  tamgiiase  in  section  418.13(a) 
haa  baas  nviBea  to  clarify  the  timing 
and  procedures  for  recalculating  the 
Project  water  budget,  the  MAD,  and  the 
required  conveyance  efficiency.  At  the 
start  of  the  Irrigation  saaaon.  a 

Erovisional  water  budgat  and  MAD  will 
•  ncslculated.  After  the  irrigation 
aoaaoa  when  actual  irrigated  acrea  and 
percent  use  of  headgate  entitlement  is 
known,  a  final  target  conveyance 
efficiency  will  be  determined  from  the 
taU»  Expected  Project  Distribution 
System  Efficiency. 
This  final  rule  naa  been  revised  to 
1  to  numbering  and  plain 
I  raquirements  for  publication  of 
the  Adjusted  OCAP  rule  in  the  Code  of 
Federal  Regulations.  Some  extraneous 
introductory  text  has  been  removed  or 
incorporated  into  the  preamble. 
Throughout  the  text  of  the  rule,  "must" 
or  other  appropriate  wording  replacos 
"shall"  and  references  to  "these  OCAP'  • 
has  been  replaced  by  "this  part." 


Additional  text  has  been  changed  only 
to  clarify  the  meaning.  The  new  format 
includea  a  section  on  definitions  and 
has  moved  a  few  sections  forward  as 
General  Provisions  of  Adjusted  OCAP. 
Also,  the  rule  has  been  divided  into 
more  sections,  each  dealing  more 
discretely  with  each  subject.  With  these 
exceptions,  the  text  of  this  rule  appears 
in  the  same  order  as  in  the  Notice  of 
Propoaed  Rulemaking  and  can  be  easily 
compared. 

Need  for  bnmediate  Eflact 

This  adjusted  OCAP  rule  is  effcctive 
December  16. 1997,  to  allow  iu 
provisions  to  address  imminent 
divenions  of  water  from  the  Truckee 
River  to  Lahontan  Reaervoir.  Under  the 
Adminlatrative  Procedure  Act.  sec. 
5S3(dX3).  a  rule  may  have  immediate 
effioct  when  the  agency  finds  that  there 
is  good  cause  for  waiving  the  normal  30- 
day  period  between  publication  of  the 
rule  and  its  efiiBctive  date.  This  waiver 
of  the  normal  30-day  waiting  period  for 
this  rule  to  become  effective  is  critical 
for  the  Secretary  to  meet  all  obligatioiu 
in  the  Truckee  River  basin.  A  30-day 
delay  in  implementation  tvill 
compromise  the  effisctiveness  of  the 
Adjusted  OCAP  by  allowing 
uiuecessary  divenions  of  more  than 
14.000  acre-feel  of  water  from  the 
Truckee  River. 

Delayed  implementation  of  the  rule 
would  be  contrary  to  the  public  interest. 
The  Adjusted  OCAP  more  accurately 
limits  Truckee  River  divenions  to  only 
that  amount  of  water  that  the  water 
usen  in  the  Project  require.  In  the  paat 
three  yean,  the  1988  OCAP  storage 
targets  have  allowed  Truckee  River 
divenions  of  about  80,000  acre-faet. 
6.000  acni-fBat.  and  22.000  acre-feet  of 
watar  that  was  not  needed  to  satisfy 
divenionary  rights  and  which 
ultimately  was  spilled  during  required 
precautionary  drawdowns  of  Lahontan 
Reaervoir  inoeesing  the  danger  of 
flooding  in  the  Carson  River  valley. 

Immediate  implementatk>n  will  not 
harm  those  afilBctad  by  the  rule  because 
then  wrill  be  sufficient  water  available 
to  serve  %vater  rights  during  the  1998 
irrigatfon  season.  Lahontan  Reaervoir 
storage  levels  in  November  resulted  in 
divenioiu  of  nearly  10,400  acre-feet  of 
Truclwe  River  water  under  the  existing 
1988  OCAP  storage  targets.  Projections 
for  December  16-31. 1997,  indicate  that 
an  additional  14,000  acre-feet  of  water 
might  need  to  be  diverted  from  the 
Truckee  River  to  meet  1988  OCAP 
storage  targets.  Under  the  Adjusted 
OCAP  storase  targets  in  this  rule,  no 
water  would  have  been  diverted  in 
November  or  would  need  to  be  diverted 
in  December.  Moreover,  the  November 


and  December  divenions  are  not  needed 
to  serve  Project  water  rights.  The 
160.000  acre-feet  already  in  Lahontan 
Reservoir,  less  evaporation  and  seepage, 
along  with  the  water  that  would  be 
available  if  needed  from  the  Truckee 
River  besed  on  current  water  storage  in 
Truckee  River  reservoin.  indicates  that 
there  will  be  sufficient  water  to  meet 
Project  requirements  for  the  1998 
irrigation  season.  Therefore,  immediate 
implementation  is  necessary  to  prevent 
the  waste  of  at  least  14,000  acre- feet  of 
water  that  will  be  diverted  from  the 
Truckee  River  in  December  if  the 
Adjusted  OCAP  is  not  in  effect  If  the 
rule  were  not  in  effect  until  January  16, 
1906.  additional  water  would  be 
diverted  that  will  not  be  needed. 

In  addition,  immediate 
implementation  will  benefit  P)rramid 
Lake  by  maintaining  needed  Truckee 
River  flows  with  no  attendant  harm  to 
Project  water  usen.  because  the 
Adjiuted  OCAP  does  not  affect  decreed 
water  rights.  Conversely,  divenions  at 
Derby  I>am  in  December  punuant  to  the 
existing  1988  OCAP  storage  targets 
would  significanUy  decrease  Truckee 
River  flows  to  the  detriment  of  Lahontan 
Cutthroat  Trout,  which  is  a  threatened 
species  under  the  Endangered  Species 
Act 

A  30-day  delay  in  implementation 
wotild  result  in  an  irretrievahle 
commitment  of  at  leest  14,000  aare-fBet 
of  water  from  the  Truckee  River  to 
Lahontan  Reservoir.  Immediate 
implementation  of  the  Adjusted  OCAP 
will  allow  better  management  of  the 
Project,  and  will  avoid  potential  threats 
to  public  health  and  safety  due  to  the 
increased  risk  under  the  1988  OCAP  of 
flooding  those  downstream  of  Lahontan 
Reservoir. 

The  main  reason  for  a  30-day  waiting 
period  prior  to  implementation  is  to 
provide  affected  parties  with  an 
opport\inity  to  adjust  their  actions.  The 
need  for  this  is  obviated  by  the  feet  that 
the  Adjusted  OCAP  are  an  outgrowth  of 
the  1988  OCAP.  They  are  designed  to 
fine  tune  the  1988  OCAP.  not  to  replace 
them  with  an  entirely  new  regulatory 
scheme.  The  revisions  fell  within  the 
besic  framework  of  the  1988  OCAP.  a 
regulatory  system  that  the  affected 
parties  have  been  operating  under  for 
nine  yeara.  Further,  the  Adjusted  OCAP 
have  been  in  circulation  for  many 
months,  and  all  affected  entities  have 
had  ample  opportunity  to  participate  in 
workshops  on  the  proposed  rule  and  to 
comment. 

The  affiscted  parties  have  participated 
in  the  development  of  the  Adjusted 
OCAP  and  are  aware  of  the  content  of 
the  rule  as  well  as  the  approximate  time 
it  would  be  implemented.  In  spring 
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1997,  the  DOI  extended  the  period  for 
comment  on  the  proposed  rule  for  60 
days  to  accomodate  interested  parties 
who  had  been  preoccupied  by  flooding 
during  the  original  comment  period. 
This  60-day  delay  should  not  be 
allowed  to  compromise  the  rationale 
underlying  the  Adjusted  OCAP's 
development  The  potential  for  harm  to 
the  public  outweighs  any  possible 
prejudice  to  the  affected  parties. 
Therefore,  the  Department  finds  that 
there  is  good  cause  for  the  Adjusted 
OCAP  to  be  effective  on  December  16. 
1997. 

Kesponae  to  rnmiiit.  on  Propoeed 
Rule 

The  proposed  rulemaking  provided  a 
60-day  public  comment  period  which 
was  later  extended  another  60  days  to 
end  on  April  8. 1997.  The  Truckee- 
Carson  Coordination  Office  (TOCO) 
received  46  letters  from  commenten 
during  the  comment  period.  One 
additional  commenter  submitted  late 
comments  that  TOCO  received  on  April 
9, 1997.  and  accepted  for  review,  for  a 
total  of  47  comments.  Fifteen  comments 
were  from  an  irrigation  district,  twelve 
from  interested  parties,  seven  from  local 
governments,  six  from  organizations  or 
public  interest  groups,  three  from 
Nevada  State  agmcies.  two  from  Tribes, 
one  from  a  pumic  utilify,  and  one  from 
a  Federal  agency. 

We  reviewed  and  analyzed  all 
comments,  and  in  some  instances 
revised  the  final  rule  based  on  these 
comments.  The  following  is  a 
discussion  of  the  comments  received 
and  our  raaponse.  First,  we  addressed 
general  comments  and  concerns. 
Second,  we  responded  to  specific 
comments  lefened  to  by  regulation 


1.  Why  Propose  These  Changn?  Some 
commenten  asked  what  the  purpose 
and  need  was  for  making  adjustments  to 
the  1988  OCAP.  One  commenter  asked 
when  the  continued  encroachment  on 
water  rights  by  successive  OCAP's  vrlll 
end.  Other  commenten  said  that  the 
proposed  Adjusted  OCAP  rule  does  not 
meet  the  goals  stated  in  the  1968  OCAP 
regarding  service  of  water  entidements, 
conservation  of  wetlands  and  wildlife. 
Trust  obligations  to  the  Fallon  Paiute- 
Shoshone  Tribes  (FPST).  stable 
economies,  and  stability  of  operations. 
Other  commenten  argued  that  the 
diversion  and  subsequent  spill  of  more 
than  100.000  acre-feet  of  Truckee  River 
water  in  the  pest  three  seasons  points  to 
the  need  to  adjust  the  1988  OCAP  to 
avoid  a  recurrence  of  such  divenions 
and  spills.  Finally,  one  commenter 


suggested  that  insteed  of  having  an 
OCAP.  that  a  discussion  process  be  used 
to  determine  the  need  for  fiall  or  winter 
divenions  from  the  Truckee  River. 

Response:  As  explained  in  the 
preamble  to  the  proposed  Adjusted 
OCAP  rule  published  in  December  1996. 
the  primary  purpose  of  this  rule  is  to 
adjust  the  OCAP  to  reflect  the  feet  that 
demand  for  watm  to  me^  Newlands 
Project  water  rights  is  less  than 
projected  at  the  time  the  1988  OCAP 
were  adopted  and  the  OCAP  can  be 
adjusted  to  better  reflect  new  water 
demand  assumptions  which  will 
increase  Newlands  Project  reliance  on 
the  Carson  River  as  the  primary  source 
of  water  for  the  Carson  Division.  Other 
adjustments  are  made  to  provide 
flexibility  in  operations  to  help  conserve 
water  based  on  experience  gained  in  the 
past  nine  yeara.  The  changes  in  this  rule 
are  designed  to  reduce  divenions  from 
the  Truckee  River  in  such  a  way  that 
approximately  87  percent  of  the 
reduction  comes  from  reduced  Truckee 
Canal  loss,  reduced  reservoir  loss,  and 
reduced  spills.  For  the  reasons 
explained  above  under  the  heeding, 
"Adjusted  OCAP  Proposed  Changes." 
demand  for  water  to  serve  water  rights 
has  been  less  than  anticipated  in  the 
1988  decision  which  means  that  more 
water  is  being  diverted  from  the  Truckee 
River  under  the  1988  OCAP  than  is 
necessary  to  serve  Newlands  Project 
wrater  ri^ts.  This  is  inconsistent  with 
the  Secretary's  trust  responsibility  as 
spelled  out  in  the  Gesell  decision  in 
Tribe  v.  Morton  to  ensure  that  only  the 
water  needed  to  serve  Project  water 
lights  is  diverted  from  the  Truckee  River 
and  away  from  Pyramid  Lake.  As  such, 
this  is  not  an  encroachment  on 
Newlands  Project  water  rights,  but  a 
limited  refinement  of  divenion  criteria 
to  assure  that  Project  water  rights  are 
met  but  Mrith  nmiriiniiin  reliance  on  the 
Carson  River. 

This  final  OCAP  rule  ia  consistent 
with  the  1988  OCAP  goals.  Water 
entidements  in  the  Newlands  Project  are 
served  subject  to  such  regulations  or 
requirements  as  the  Secretary  may 
impose.  This  final  rule  is  the  Secretary's 
OCAP  regulation  for  the  Project, 
provides  for  the  full  service  of  water 
rights  so  fong  as  the  water  is  available, 
meets  the  OCAP  goal  of  satisfying 
entidements,  and  therefore,  fulfills  the 
Alpine  and  Orr  Ditch  decrees.  The 
Adjusted  OCAP  is  not  expected  to 
interfere  with  efforts  to  restore  Lehontan 
Valley  wetlands  and  wildlife  resources 
because  the  proposed  Adjusted  OCAP 
was  considraed  in  the  decision  Tnalring 
process  for  the  FWS  Water  Rights 
Acquisition  Program  (WRAP)  EIS  and  it 
is  being  considered  as  the  FWS 


develops  its  comprehensive 
management  plan  for  Stillwater 
National  Wildlife  Refuge.  The  DOI  is 
negotiating  an  agreement  with  the  FPST 
on  a  number  of  issues  inclxiding 
maintaining  the  Tribe's  irrigation  water 
supply.  This  agreement  wil^  the  FPST 
is  expected  to  help  ensure  that  the  DOI 
will  meet  its  trust  responsibilities  to  tin 
Tribe  under  the  Adjusted  OCAP. 

The  Adjusted  OCAP  decreases 
slightiy —  from  98.41  percent  to  97.48 
percent — the  average  water  supply  in 
the  Carson  Division  of  the  Project  and 
would  have  an  effect  on  farm 
production,  profits,  and  income  in 
drought  yean  (see  response  to  1-12). 
However,  the  modeled  average  water 
supply  under  Adjusted  OCAP  is  similar 
-to  the  modeled  supply  in  the  1988 
OCAP  EIS  assumptions  under  current 
conditions  (1988  OCAP  in  Table  A), 
therefore  the  economic  stabiUfy  of  the 
Project  is  not  expected  to  change 
compered  to  1988  OCAP  projected 
conditions.  Finally,  the  Adjusted  OCAP 
rule  does  not  impose  new  operational 
requirements  and  is.  therefore, 
consistent  with  the  goel  of  stsbilify  in 
operations. 

This  Adjusted  OCAP  addresses  the 
comment  regarding  the  need  to  manage 
early  season  divenions  of  Trudcee  River 
water  to  Lahontan  Reservoir  to  avoid 
subsequent  spills.  We  believe  the 
proposed  storage  target  regime  in  the 
nde  will  minimize,  but  cannot 
eliminate,  the  possibility  of  Truckee 
River  divenions  being  spilled  later.  We 
believe,  further,  that  we  cannot  legally 
abandon  OCAP  in  fevor  of  a  discussion 
process  as  the  besis  for  controlling 
Trudcee  River  diversions. 

2.  Why  Change  the  OCAP  Now?  A 
number  of  commenten  questioned  why 
the  IX)I  is  rhanging  tile  OCAP  at  this 
time.  They  dto  the  December  31, 1997, 
expiration  of  the  prohibition  on 
litigation  on  the  1988  OCAP  in  Section 
209  of  the  Truckee-Carson-Pyramid 
Lake  Water  Rights  Settiement  Act  (Pub. 
L.  101-618).  the  ebeence  of  any  court 
order  for  a  new  OCAP,  and  question 
why  the  DOI  was  moving  "swiftly"  on 
Adjusted  OCAP  in  light  of  numerous 
concerns.  Some  commenten  questioned 
the  timing  and  need  for  the  Adjusted 
OCAP  in  light  of  the  DOI's  announced 
plans  to  develop  a  revised,  long-term 
OCAP.  Other  commenters  asked  to  have 
the  Adjusted  OCAP  rule  in  efiiect  by 
Octobv  1. 1997.  to  avoid  potentially 
lumecessary  diversions  from  the 
Truckee  RivOT. 

Response:  Section  209  of  Pub.  L.  101- 
618  allows  the  Secretary  to  decide,  in 
his  sole  discretion,  that  changes  to  the 
OCAP  are  necessary  to  comply  with  his 
obligations.  No  court  order  is  needed  to 
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make  these  changae.  The  experience  of 
initially  seven  and  now  nine  years 
implementing  the  1988  OCAP  indicates 
that  a  number  of  changes  could  be  made 
to  save  additional  diversions  of  Truckee 
River  water  within  the  framework  of  the 
1988  OCAP.  The  timing  of  this 
rulamakizlg  relative  to  December  31. 
1997,  is  coincidental  since  the 
rulemaking  started  in  1995.  The  IX)I 
announced  its  intent  to  develop  an 
interim  or  Adjusted  OCAP  in  March 

1995,  held  public  plaiming  workahopa 
on  Adjusted  OCAP  in  August  1995, 
published  a  proposed  rule  in  December 

1996.  held  public  workshops  on  the 
propoaed  rule  in  December  1996  and 
^uary  1997,  and  extended  the 
oonunant  period  by  60  days  in  February 

'  1997.  We  believe  this  history  reflects  the 
ample  opportunities  for  public  input 
and  the  deliberative  pace  of  rulemaking 
to  allow  due  consideration  of  issues. 

The  DOI's  intention  to  develop  a 
revised  OCAP  was  also  announced  in 
March  1995.  Unlike  the  Adjusted  OCAP 
which  makes  some  changes  in  the  1988 
OCAP  as  an  interim  correction,  the 
revised  OCAP  contemplates  more 
fundamental  ciMii§M  to  OCAP,  will  take 
a  number  of  yMia  to  develop,  and  will 
be  the  subject  of  an  EIS  that  also 
mnsiders  other  related  water 
■Mnagement  issues.  The  bet  that  the 
DOI  conducted  EIS  scoping  meetings  for 
this  EIS  during  the  comment  period  on 
the  Adjusted  OCAP  is  more  a  reflection 
on  the  lengthy  EIS  process  than  on  the 
Dd's  intent  to  rush  into  the  next  OCAP 
before  this  rulemaking  is  concluded. 

As  to  when  the  rule  will  go  into    " 
it  had  been  the  DOI's  hope  to  have  the 
Adjusted  OCAP  in  effect  prior  to  when 
Truckee  River  diversions  might  have 
begun  under  the  current  OCAP  storage 
targets. 

3.  What  it  the  legal  authority  for 
changing  OCAP  and  for  ataking  OCAP 
a  regulation?  A  number  of  commentera 
questioned  the  IXM's  authority  and  the 
legal  basis  to  make  changes  to  the  1988 
OCAP  and  tcf  do  so  via  rulemaking.  One 
commenter  made  the  point  that  this 
rulemaking  will  "grandhther"  the  1988 
OCAP  which  never  was  published  in 
tlw  Fadaral  lagiater.  never  underwent 
Botfoa  and  comment  rulemaking,  and 
«dddl  has  not  undergone  judicial 
review.  Another  commenter  asked  if  the 
Secretary  had  the  approval  of  the 
Pyramid  Lake  Paiute  Tribe  (PLPT)  to 
change  OCAP. 

Retponte:  The  Secretary  of  the 
Interior  is  authorized  to  promulgate 
regulations  for  the  operation  of 
irrigation  projects  under  the 
Reclamation  Act  of  1902,  as  amended. 
Promulgation  of  the  Adjusted  OCAP 
rules  replaces  the  existing  1967  OCAP 


regulations  and  a  nimaber  of  court 
approved  OCAPs.  Promulgation  of 
Adjusted  OCAP  affords  the  public  a 
formal  opportunity  to  participate  and 
have  their  concerns  considered  in  the 
rulemaking  process. 

The  Adjusted  OCAP  is  besed  on  the 
1988  OCAP  framework  with  changes  in 
efficiency  requirements,  storage  targets, 
upatraam  storage,  and  twecaaring.  It  is 
correct  that  the  1988  OCAP  waa  not 
published  in  the  Fadwal  Ragialer,  was 
not  included  in  the  Code  of  Federal 
Regulations,  and  has  not  gone 
completely  through  judicial  review. 
However,  Congress,  through  Pub.  L. 
101-618,  directed  the  1988  OCAP  to 
remain  in  effect  until  changed  by  the 
Secretary,  at  his  sole  discretion,  and  to 
be  barred  from  judicial  review  until 
December  31,  1997.  The  public  law  also 
declarpd  valid  all  actions  taken  by  the 
Secretary  under  any  OCAP  prior  to  that 
law,  iiu:luding  implementation  of  the 
1988  OCAP,  and  not  subject  to  judicial 
review. 

Newlands  Project  OCAP  may  be 
implemented  through  approval  by  the 
THoe  versus  Morton  court,  or  with  the 
approval  of  the  PLPT.  The  DOI  believes 
it  has  received  the  approval  of  the  PLPT 
through  the  Tribe's  comments  on  the 
proposed  Adjusted  OCAP  rule. 

4.  Adjusted  OCAP  Violatea  Water 
Righta  under  the  Alpine  and  Ott  Ditch 
Decreet:  A  number  of  commentera 
contend  that  the  Adjusted  OCAP 
reducea  the  water  supply  to  the 
Newlands  Project,  and  that  any 
reduction  in  water  supply  affects  water 
rights  in  violation  of  Nevada  water  law. 
These  commenter*  also  view  this  as  a 
violation  of  water  rights  adjudicated 
under  the  Orr  Ditch  and  Alpine  decrees. 
Several  commenters  cite  the  court's 
decision  in  Tribe  v.  h4orton  which  said 
that  OCAPs  should  not  alter  the  Orr 
Ditch  or  Alpine  decrees. 

Aaaponae.-  Under  Nevada  water  law. 
water  rights  holders  aao  entitled  to  a 
certain  water  duty  per  acre  which 
represents  the  maximum  amount  of 
irrigation  %vater  that  can  be  beneficially 
used  on  water  righted  landa.-Thia  water 
duty  is  neither  a  minimum  amoimt  of 
the  entitlement  that  oust  be  received, 
nor  is  it  a  guarantee  that  that  amount  of 
water  will  always  be  available.  As  the 
Carson  and  Truckee  Rivers'  runoff 
variaa  bom  jrear  to  ymu,  so  too  does  the 
water  supply,  raatilting  in  full  yeen 
serving  up  to  the  water  duty,  and  in 
drought  years  where  the  available  water 
supply  serves  less  than  the  water  duty. 

Aj  shotvn  in  Table  A,  line  19,  imder 
final  Adjusted  OCAP  there  is  an 
additional  shortage  year  compared  to 
the  current  condition.  TIm  additional 
shortage  year  results  from  reduced  cany 


over  storage  of  Truckee  River  water  in 
Lahontan  Reservoir.  Under  Judge 
Geaell's  decision  in  Tribe  v.  Morton,  the 
Truckee  River  water  left  in  Lahontan 
Reservoir  at  the  end  of  the  irrigation 
season  is  water  that  was  not  needed  to 
serve  water  rights,  and  the  Project  is  not 
entitled  to  this  water. 

Nothing  in  the  Adjusted  OCAP 
changes  anyone's  water  right  or  affects 
the  Ott  Ditch  or  Alpine  decrees.  What 
OCAP  does  is  determine  under  what 
conditions  Truckee  River  water  may  be 
diverted  to  Lahontan  Reservoir  to 
supplement  the  water  supply  from  the 
Carson  River  for  purposes  of  serving 
such  rights  that  year.  That  combined 
supply  in  Lahontan  Reservoir  is  the 
water  supply  available  to  meet  the  water 
demand  in  the  Carson  Division  in  a 
given  year.  Our  modeling  analysis  of  the 
Adjusted  OCAP,  which  considers  the 
hydrologic  record  for  the  Carson  and 
Thickee  Rivers  from  1901  to  1905. 
indicates  that  in  more  than  9  out  of  10 
years  Lahontan  Reservoir  has  enough 
water  to  fully  satisfy  the  Carson 
Division  demand,  with  an  average  water 
supply  of  more  than  97  percent  of 
demand.  This  combinea  use  of  Carson 
and  Truckee  River  ensures  a  more 
secure  and  consistent  water  supply  for 
the  Carson  Division  than  most  other 
Alpine  decree  water  rights  holders 
experience  on  the  Carson  River. 

5.  The  Adjusted  OCAP  AffecU 
Property  Bights:  Commenter*  have 
expreaaed  concern  that  Adjusted  OCAP 
may  cause  shortages  that  are  a  taking  of 
property  rights.  A  State  Agency  believea 
that  any  action  by  the  Federal 
government  that  reaults  in  water  rights 
holders  not  receiving  their  legal 
entitlement  of  water  is  a  taking  of 
personal  property.  Alao.  because  the 
State  Agency  is  a  holder  of  water  righta 
in  the  Newlands  Project,  it  says  that 
Adjusted  OCAP  may  devalue  its  water 
right  holdings  when  they  receive  leas 
water  than  is  available  in  the  system. 
Other  conmienters  say  this  is  stealing 
water  or  a  taking  without  just 
compensation. 

Remonae:  NewlandsProject  irrigators 
do  indeed  have  a  property  right  in  their 
water  rights,  as  do  other  water  rights 
holders  in  Nevada.  However,  as  pointed 
out  in  the  response  to  issue  number  4, 
the  Adjusted  OCAP  has  no  eOsct  on 
water  rights  or  on  the  Alpine  and  Orr 
Ditch  decrees.  In  addition,  these  water 
rights  are  not  an  entitlement  to  a  certain 
amount  of  water  every  year,  but  rather 
an  entitlement  to  receive  up  to  a  certain 
amount  of  water,  when  that  water  is 
available.  In  drought  years,  water  may 
not  be  available  to  serve  all 
entitlements.  Thus,  the  water  that 
reaches  and  is  retained  in  Lahontan 


Federal  Ragister  /  Vol  62.  No.  243  /  Thursday,  December  18.  1997  /  Rules  and  Regtilations  66451 


Reservoir  constitutes  the  available  water 
for  Newlands  Project  irrigators  in  the 
Carson  Division.  Further,  these  water 
rights  are  subject  to  applicable  laws, 
rules,  and  judicial  decrees.  The  supply 
of  water  in  Lahontan  Reservoir,  out  of 
which  Carson  Division  water  rights  are 
served,  is  subject  at  least  to  Uie 
segmentation  and  priority  provisions  of 
the  Alpine  decree  for  the  Carson  River, 
and  to  the  Floriston  flow  rate  and 
priority  provisions  of  the  Orr  Ditch 
decree  for  the  Truckee  River.  Under 
Pub.  L.  101-618  and  Tribe  v.  Morton, 
OCAP  may  not  affect  the  decrees;  it 
merely  provides  that  the  delivmies  be 
limited  to  those  actually  needed  to  serve 
water  rights.  As  such,  this  is  not  a  taking 
of  a  conatitutionally  protected  property 
right  by  the  Adjusted  OCAP. 

6.  The  AdjuMted  OCAP  Denies  Cany 
Over  Storage  Rights:  Carry  over  storage 
refisrs  to  the  ability  to  store  in  a  reservoir 
water  that  is  not  needed  in  one  year  for 
use  in  the  next  year,  if  needed.  Five 
commenters  believe  the  Adjusted 
OCAP,  as  well  as  the  1988  OCAP 
currently  in  place,  take  away  carry  over 
rights  in  Lahontan  Reservoir  by  Hmiring 
the  diversion  of  Truckee  River  water. 
They  contend  the  diminution  of  cany 
over  storage  imder  Adjusted  OCAP 
erodes  the  principle  of  storing  in  times 
of  plenty  for  times  of  drought.  Further, 
one  commenter  contends  that  carry  ovor 
stcnage  is  a  right  that  was  given  to 
irrigators  when  they  traded  their  pre- 
Project  vested  water  rights  to  die 
Federal  government  for  water  rights  in 
Lahontan  Resovoir.  In  contrast,  one 
commenter  fislt  that  the  proposed  end- 
of-mondi  storage  target  tar  October  of 
52,000  acre-feet  was  too  high  because  it 
could  allow  carry  over  of  Truckee  River 
wrater  divorted  r^t  at  the  end  of  the 
irrigation  season. 

The  Adjusted  OCAP  provides  for 
storage  of  Triickee  River  water  in 
Stampede  Reservoir  in  lieu  of  diversions 
to  Lahontan.  One  commenter  asked  why 
the  Adjusted  OCAP  would  not  allow 
carry  over  storage  of  Newlands  Project 
water  in  Stampede  Reservoir. 

Response:  M\  water  remaining  in 
Lahontan  Reservoir  at  the  end  of  the 
irrigation  season  does  carry  over  to  the 
next  year  and  this  is  not  changed  by  the 
Adjusted  OCAP.  The  Project  water  users 
benefit  from  cany  over  storage  of  aU  the 
Carson  River  water  that  remains  in 
Lahontan  Reservoir  and  provides 
protection  against  foture  droughts. 
However,  to  the  extent  that  any  portion 
of  the  wrater  remaining  in  Lahontan 
Reservoir  is  water  that  had  been 
diverted  bom  the  Truckee  River,  such 
water  is,  by  definition,  water  that  was 
not  needed  to  serve  Project  water  rights. 
It  is  the  presence  of  this  Truckee  River 


water  in  Lahontan  Reservoir  at  the  end 
of  the  irrigation  season  that  Adjusted 
OCAP  se^  to  minimize  because  it 
conflicts  with  the  court's  basic 
requirement  of  OCAP:  that  the 
Newlands  Project  receive  only  the 
Truckee  River  water  needed  to  serve 
water  rights  so  that  the  Secretaiy's  trust 
responsibility  to  the  PLPT  may  be 
fulfilled.  Likewise,  for  Newlands  Project 
water  stored  in  Truckee  River  reservoirs, 
any  water  left  over  at  the  end  of  the 
season  is  water  that  was  not  needed  to 
serve  Project  water  rights  and,  therefore, 
should  go  to  Pyramid  Lake. 

The  goal  of  OCAP  is  to  divert  just  that 
amount  of  Truckee  River  water  needed 
to  serve  water  rights  in  the  Project  and 
to  let  the  rest  continue  to  Pyramid  Lake. 
The  ideal  OCAP  would  be  based  on 
demand  and  only  allow  diversions  of 
Truckee  River  water  to  Lahontan 
Reservoir  when  it  was  actually  needed 
for  the  Carson  Division,  and  then,  in 
quantities  sufficient  to  always  meet  die 
water  demand.  This  would  ensure 
serving  all  water  rights  all  the  time  with 
no  over-diversions  of  water  and  no 
Truckee  River  water  spiUed  from 
Lahontan  Reservoir.  Unfortunately,  our 
analysis  indicates  that  such  a  "demand 
only"  OCAP  wcftild  not  serve  watn 
rights  because  of  the  variability  in  the 
amount  of  water  available  for  diversion 
from  the  Truckee  River  from  month  to 
month,  and  because  of  the  capacity 
limits  of  the  Truckee  Canal. 

Instead  of  a  demand-only  OCAP,  the 
Adjusted  OCAP  rule  continues  to  allow 
diversions  of  Truckee  River  water  to 
Lahontan  Reservoir,  even  at  times  when 
the  water  is  not  immediately  needed  to 
serve  water  rights  at  the  time  of 
diversion,  as  a  safisguard  for  a  water 
supply  later  in  the  year  against  the 
unpredictability  of  the  runoff  from  the 
Carson  River,  lliis  is  why  the  Adjusted 
OCAP  Includes  a  storage  target  greater 
than  zero  for  October.  The  modeling 
analysis  of  the  Adjusted  OCAP  indicates 
that  it  provides  a  water  supply  for  the 
Newlands  Project  consistent  with  the 
water  supply  evaluated  in  the  1988 
OCAP,  even  diough  the  supply  is  less 
than  under  current  (i.e.,  1997) 
conditions. 

7.  TTieiv  was  Inadequate  Information 
Provided  to  Evaluate  the  Proposed  Rule: 
Eight  commenters  raised  questions  and 
concerns  about  the  amount  of 
information  made  available  by  the  DOI 
in  support  of  the  Notice  of  Proposed 
Rulemaking.  These  concerns  centered 
on  modelii^  evaluations  of  the 
proposed  Adjusted  OCAP  and 
alternative  OCAP  scenarios  that  had 
been  considered.  Some  commenters 
believe  that  due  process  is  being 
"trampled"  or  that  modeling  results 


woe  skewed  because  all  of  the 
information  in  the  government's 
possession  was  not  made  pubUc.  Others 
questioned  how  the  proposed  rule  could 
be  evaluated  without  foundational  data 
and  assumptions.  Yet  mmthwr 
conmienter  chided  DOI  for 
manipulating  data  to  achieve  a 
predetermined  result  Specific  questions 
were  posed  regarding  tl»  need  tor  a 
modeling  scenario  that  allowed 
Lahontan  Reservoir  to  fill  without 
stonge  target  limits  and  anothw 
modeling  scenario  for  current 
conditions. 

Response:  In  developing  the  Adjusted 
OCAP  rrdemaking,  the  DOI  evaluated 
five  OCAP  alternatives  besed  on 
diffiarent  storage  target  regimes.  These 
were  modeled  and  compued  with 
modeled  scenarios  for  current 
conditions  and  for  the  1988  OCAP  widi 
1988  time  frame  assumptions  and  1904 
time  frame  assumptions.  In  all.  nine 
modelingTuns  were  examined.  The 
printout  from  each  modeling  nm  is 
approximately  400  pages  fong.  To 
fecilitate  comparisons  of  the  modeling 
rruu  a  single  summary  table  labeled 
Table  9  was  prepared  listing  9  input 
assumptions  and  53  key  output 
parameters  for  each  run.  The  DOI  did 
not  model  a  "full  reservoir"  scenario 
because  it  would  not  be  consistent  with 
the  decision  in  Tribe  v.  htrnton  and 
wrould  serve  no  practical  purpose. 

In  response  to  retniestslbr 
informatton  on  modeling  runs 
considered  by  the  DOI,  Table  9  was 
made  available  to  all  parties.  In 
response  to  requests  for  more  detailed 
information,  we  also  provided  copiea  of 
the  foil  400-page  proposed  rule 
modeling  run  and  a  36-page  document 
of  94  yeers  of  modeled  monthly  output 
for  29  parameters.  Table  9  was  made 
available  at  three  public  wcHkshops  on 
^he  proposed  rule  and  the  availability  of 
The  remaining  materials  wras  announced 
in  a  Federal  Kegistar  notice  dated 
Febniary  18, 1997.  extending  the 
comment  period  on  the  proposed  rule 
by  60  days.  The  DOI  believes  that  the 
modeling  information  provided  was 
specific  to  the  proposed  rule  and 
sufficient,  when  used  in  conjunction 
widi  the  Notice  of  Proposed 
Rulemaking,  to  allow  the  puUic  to 
evaluate  and  comment  on  the  proposed 
rule. 

0.  OCAP  Modeling:  Many  questions 
and  comments  were  received  regarding 
the  Truckee  River  operations  model 
used  in  developing  the  Adjusted  OCAP. 
Conmienters  noted  concerns  both  Mrith 
the  model  itself  and  with  DOI's  use  of 
the  modeled  data.  One  commenter 
noted  that  DOI  is  relying  on  a  long 
string  of  assumptions  in  using  the 
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modal,  and  that  the  model  cannot  he 
used  to  determine  the  water  supply  for 
decreed  rights.  Another  believes  the 
operations  model  to  be  a  product  of 
collusion  between  the  United  States,  the 
Pyramid  Lake  Paiute  Tribe  of  Indians, 
and  Sierra  Pacific  Power  Company. 

Several  commenters  wanted  to  know 
if  and  how  the  operations  model  had 
been  calibrated  or  verified.  There  were 
also  questions  about  the  reliability  of 
the  nkodel's  estimates  of  parameters  like 
Mcpefi  and  evaporation,  sensitivity  to 
various  paramatara,  and  about  the 
uncertainty  thaae  paiameters  create  in 
the  modeled  output.  One  commenter 
aakad  if  the  model  was  available  for 
review. 

Another  series  of  comments 
questioned  why  "real  data"  wwe  not 
used  and  the  model  generates  certain 
input  data  for  missing  stream  gaugea  or 
extrapolates  reservoir  operations  for 
time  periods  wben  the  reservoirs  were 
not  in  existence.  Commantars  also 
questioned  why  the  modal  mramlnaa  a 
94  year  time  poiod  instead  of  the  lapt 
30  jrears,  eapecially  when  early  strMH 
gauges  were  not  accurate. 

Conunentars  also  addressed  the 
modeling  results.  Several  noted  that  the 
modeled  results  do  not  match  what 
actually  occurred  In  some  years  and 
aakad  if  DOI  would  monitor  the  actual 
Project  hydrology,  and  if  DOI  would 
change  the  OCAP  if  it  did  not  match 
what  actually  happens.  Modeling  was 
also  thought  by  some  to  underestimate 
or  to  cover  the  actual  efliscts  of  shortages 
that  result  from  not  achieving  high 
efficiency  requirements.  One 
commenter  suggested  that  the  model 
does  not  show  (he  economic  effect  of 
lower  Lahontan  Reservoir  storage  on 
hydropower  generation,  and  does  not 
account  for  the  effect  of  upstream 
storage  in  lieu  of  divaraions  to  the       -  * 
Project,  Some  recommended  identifying 
shortages,  or  using  the  first  year  of  a 
drought  instead  of  listing  average 
shortages  because  averages  do  not  show 
the  one  in  ten  year  event. 

Response:  The  Truckee  River 
operations  model,  a  monthly  river  and 
raaervoir  operations  accounting  model, 
«iras  developed  by  the  BOR  and  has  been 
added  to  and  upgraded  by  contractors 
and  BOR  staff.  The  model  is  in  the 
public  domain  and  has  been  used  as  an 


analytical  tool  in  a  number  of 
negotiations  in  western  Nevada  and  has 
hem  acxwpted  by  parties  to  these 
negotiations  as  the  best  modeling 
program  available  for  evaluating  various 
Truckee  River  and  Newlands  Project 
operating  scenarios.  Over  the  years, 
various  versions  of  the  model  have  been 
made  available  to  many  organizations  to 
use  independentiy.  including  Sierra 
Pacific  Power  Company,  the  Pyramid 
Lake  Paiute  Tribe,  TOD,  and  the  SUtes 
of  Nevada  and  California. 

Critics  of  the  model  point  out  that  it 
does  not  use  "real"  data  and  its  results 
do  not  replicate  the  historic  record.  The 
reason  is  that  the  model  uses  historic 
hydrology  of  the  Truckee  and  Carson 
Rivers  starting  with  1901 ,  but  has  to 
extrapolate  to  fill  data  gaps  from  the 
early  1900's.  Also,  the  Truckee  River 
operations  and  hydrology  are  modified 
in  the  model  to  assume  that  all  the 
reservoirs  and  operations  in  place  today 
have  been  in  place  since  1901,  which  is 
not  this  caae.  This  allows  the  model  to 
keep  a  single  accounting  Ixmk  of 
raaervoir  records  rather  than  having  a 
new  set  of  accounting  books  added  to 
the  program  when  each  new  reservoir 
was  built  Thus,  modeled  output  reflects 
operating  the  rivers  with  today's 
reaervoin  and  phjrsical  fioatures  in  place 
using  94  or  95  yean  of  hydrology. 
Though  suggestions  have  been  made  to 
use  a  shorter  time  period  such  as  30 
years  of  hydrology,  we  believe  the 
longer  time  period  is  a  more  robust  data 


The  model  has  undergone  reviews  by 
a  number  of  modeling  peers  and  users 
of  the  model  and  has  been  evaluated  for 
sensitivity  to  certain  parameters.  Its 
input  parameters  for  terms  like  seepage 
and  evaporation  are  based  on  field  tests 
and  observations.  Because  the  model 
haa  been  widely  accepted  for  uae  aa  a 
comparative  tool  for  examining  difbrant 
water  management  scenarioa,  it  has  not 
been  calibrated  for  or  verified  against 
any  particular  year  or  period  of  record. 

The  model  uaea  hiatCMic  hydrology,  so 
it  cannot  be  used  predictively,  and  by 
standardizing  physical  features,  it 
danot  be  used  to  create  an  accurate 
hindcast.  However,  standardizing  the 
river  and  reservoir  operations  allows 
users  to  look  prospectively  at  what 
might  happen  in  the  future  if  the  range 


of  hydrology  of  the  past  is 
representative  of  what  might  happen  in 
thefutiue. 

By  holding  the  physical  features  and 
hydrology  constant,  the  DOI  uses  the 
model  to  examine,  compare,  and 
contrast  different  operations  scenarios. 
The  modeling  is  only  used  for 
comparative  purposes  and  not  to  suggest 
a  specific  foture  condition  will  exist. 
Opiarations  under  the  Adjusted  OCAP 
will  be  monitored,  but  not  for  the 
purpose  of  comparing  the  day  to  day 
operations  in  the  Project  with  modeled 
results.  As  one  commenter  noted, 
upstream  storage  in  lieu  of  diversions  to 
Lahontan  is  not  accounted  for  in  the 
model.  Upstream  storage  is  intended  to 
refine  the  Truckee  River  diversion  so 
that  there  is  no  inadvertent  over 
diversion.  Becauae  the  model  does 
account  for  forecasting  errors  and  so 
allows  occasional  over  diversion,  it  may 
overestimate  the  water  supply  in  yean 
when  upstream  storage  might  be  used. 
Also,  the  model  does  not  consider  the 
effects  of  lower  reservoir  levels  on 
hydropower  production;  this  is 
coDaidaited  in  the  environmental 
assessment  for  the  Adjusted  OCAP 
rulemaking. 

The  DOI  has  examined  and 
conaidered  the  severity  of  drought  jreaxs 
beaidaa  looking  only  at  average  water 
supi^iea.  Table  B  shows  the  modeled 
water  supply  for  drought  years  in  four 
modeled  scenarios:  1988  OCAP 
assumptions  with  ciurent  hydrology; 
the  Current  Conditions,  Proposed 
Adjusted  OCAP,  and  Final  Adjusted 
OCAP.  The  Project  water  supply  under 
Final  Adjusted  OCAP  is  comparable  to, 
though  slighUy  better  than,  what  was 
modeled  for  the  1988  OCAP  with  the 
demand  ass\miptions  for  1992,  however 
it  is  less  than  the  Current  Condition 
water  supply.  In  the  nine  driest  years, 
Final  Adjusted  OCAP  is  better  than 
what  the  Project  is  modeled  to 
experience  under  the  1988  OCAP,  but 
worse  than  Current  Conditions  by 
27,000  acre-feet  on  average  for  those 
nine  years.  The  additional  shortage  is 
the  result  of  reduced  carry  over  of 
Truckee  River  in  Lahontan  Reaervoir  at 
the  start  of  each  year  under  Adjusted 
OCAP. 

OOOK4»tO-HK^ 
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TABLE B 


Carson  Division  Release  Shortages 

for  1901  -  1995' 

(1000  acre-feet) 

Proposed 

Final 

Current 

Adjusted 

Acyusted 

1988  OCAP 

Condition 

OCAP 

OCAP 

Donand 

292.00 

271.00 

271.00 

271.00 

Year  and 

Shortage: 

1931 

79.04 

44.69 

81.47 

80.42 

1934 

91.21 

40.99 

70.08 

70.28 

1961 

58.23 

3.68 

38.05 

38.05 

1977 

79.56 

38.19 

74.99 

74.99 

1988 

72.35 

33.32 

66.03 

66.03 

1990 

29.80 

0.00 

34.73 

30.67 

1991 

137.77 

110.84 

113.66 

113.66 

1992 

172.79 

150.08 

149.48 

149.59 

1994 

37.09 

5.30 

46.37 

46.37 

95-Ycar 

7.98 

4.50 

7.10 

7.05 

Average  Release 

, 

Shortage 

95-Year 

97.27% 

98.34% 

97.38% 

97.40% 

Average  Water 

Supply  (Percent) 

Number  of 

9 

8 

9 

9 

Shortage  Years 

Average  Release 

84.2 

47.5 

75.0 

74.5 

Shortage  in  9 

» 

Driest  Years 

9  Driest  Years 

71.2% 

83.5r» 

72.3% 

72.5% 

Water  Supply 

' 

^ercent^ 

1 

1.  All  Am  fbomocci  from  Tabk  A  apply  to  thi*  Table. 

' 
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9.  OCAP  Development  and 
Alternatives  Selection:  When  it  was  first 
announced  in  March  1995  that  the  DOI 
would  be  making  adjustments  to  the 
1988  OCAP,  then  Assistant  Secretary  for 
Water  and  Science  Betsy  Rieke  made  a 
commitment  to  the  TCHD  and  Newlands 
Water  Protective  Association  (NWPA) 
that  they  would  be  consulted  about 
changes  the  DOI  was  considering  before 
any  decisions  were  made.  Several 
commenters  have  argued  that  the 
government  did  not  hilfill  this 
commitment,  while  others  have  asked 
for  a  new  proposed  rule  to  be  developed 
in  coofmration  with  all  parties.  One 
commenter  objected  to  the  rulemaking 
process  because  they  were  not  invited  to 
a  briefing  on  the  proposed  rule  after  the 
Federal  Register  notice  was  published. 
Another  commenter  asked  if  the  State  of 
Nevada  had  been  informed  about  the 
proposed  rule.  One  commenter  viewed 
the  proposed  rulemaking  as  a  "take  it  or 
leave  it"  idtimatum  without 
consideration  of  reasonable  alternatives, 
and  suggested  that  a  new  proposal 
should  be  developed  in  cooperation 
with  other  parties.  Two  commenters 
believe  the  attorney  for  the  PLPT  had 
"inside  knowledge"  of  the  proposed 
rule  and  that  TCID  and  NWPA  were 
excluded  from  participation  while  the 
PLPT  and  DOI  developed  the  rule. 
Another  cited  DOI's  alleged  fiduciary 
responsibility  to  water  right  owners  that 
the  DOI  must  fulfill.  Yet  another 
commenter  supported  the  proposed  rule 
but  thought.that  DOI  should  have 
selected  an  alternative  that  provided 
more  benefits  to  Pyramid  Lake.  A  State 
agency  recommended  delaying  the  rule 
for  more  complete  environmental  and 
economic  evaluadons  and  to  await 
completion  of  negotiations  between 
TCID  and  PLPT.  Commenters  also 
suggested  that  the  DOI  take  notice  of  the 
draft  ThicJcae-Ca/so/i  Aiver  Bagin  Study 
for  the  Western  Water  Policy  Review 
Advisory  Commission. 

Response:  The  rulemaking  was 
conducted  in  accordance  with 
Administrative  Procedure  Act 
requirements,  which  included  notice 
published  in  the  Fadanl  Regiel»  and 
an  opportunity  for  comment  by  all 
interested  parties,  as  detailed  in  the 
Rulemaking  ProosM  section  of  the 
preamble.  In  addition,  certain  parties 
Kvere  advised  early  in  1995  that  before 
a  decision  wras  made,  they  would  have 
an  opportunity  to  review  changes  DOI 
was  considering  making  to  the  1988 
OCAP.  The  DOI  honored  this  by 
meeting  %vith  TCID.  NWPA.  PLPT. 
FPST,  the  State  of  Nevada,  and  other 
parties  to  brief  them  on  the  content  of 
the  proposed  rule  after  it  was  publiahed 


in  the  Federal  Ri^fia*mr.  For  interested 
parties  that  did  not  attend  this  briefing, 
the  same  presentation  was  made  later  at 
two  publ^  workshops  on  the  proposed 
rule. 

The  view  that  the  Adjusted  OCAP  is 
a  "take  it  or  leave  it"  proposal  Mrithout 
considering  alternatives  presumes  that 
the  proposed  rule  was  a  negotiating 
position.  It  was  not.  The  DOI  has  been 
unsuccessful  in  several  multiparty 
efforts  to  negotiate  an  OCAP  settlement 
for  the  Newlands  Project.  The  most 
recent  effort,  outside  of  current  "out  of 
court"  discussions  to  settle  pending 
litigation,  was  a  facilitated  negotiation 
that  ended  in  March  1995,  after  which 
the  DOI  announced  its  intention  to 
proceed  with  changes  to  the  1988 
OCAP.  In  developing  the  Adjusted 
OCAP  rule,  the  IJOI  has  examined  a 
wide  range  of  alternatives,  including 
those  that  were  presented  during  the 
facilitated  negotiations.  The  DOI  held 
four  well -attended  public  workshops  in 
August  and  September  1995  to  discuss 
poeaible  changes  to  the  1988  OCAP  and 
afford  the  public  early  input  to 
developing  the  Adjusted  OCAP.  With 
the  exception  of  these  public 
workshops,  no  outside  parties 
participated  in  DOI's  development  of 
the  Notice  of  Proposed  Rulemaking.  As 
well,  to  our  knowledge,  no  outside  party 
has  participated  or  been  privy  to 
development  of  this  Notice  of  Final 
Rulemaking. 

The  DOI  has  revie%ved  and  takes 
notice  of  the  draft  Western  Water  Policy 
Review  Advisory  Commission  report. 

The  IXDI  selection  of  Alternative  D  for 
the  proposed  Adjusted  OCAP  and  as  the 
basis  for  the  final  Adjusted  OCAP  is 
primarily  based  on  the  mix  of  water 
savings  and  water  supply  impacts  this 
alternative  provides.  The  obligation 
owed  to  the  water  rights  holders  in  the 
Newlands  Project  is  a  contractual 
obligation,  not  a  fiduciary  obligation.  In 
evaluating  OCAP  alternatives,  the  DOI 
must  seek  to  satisfy  its  contractual 
obligation  to  serve  water  rights,  and  to 
meet  its  Trust  responsibility  to  the 
PLPT.  Also,  the  DOI  has  completed  both 
environmental  and  economic  analyses 
in  promulgatina  this  rule. 

10.  RelationMp  of  OCAP  to  the 
Tmckee  River  Operating  Agreement: 
Three  commenters  raise  concerns 
regarding  ongoing  Truckee  River 
Operating  Agreement  (TROA) 
negotiations  which  sddress,  in  part, 
storage  in  Truckee  River  reservoirs. 
Their  concerns  fall  into  three  areas. 
First,  that  absent  the  TROA,  the  IX)I  has 
no  authority  to  implement  the  upstream 
storage  provisions  necessary  for  stores 
in  lieu  of  divenions.  and  therefore  the 
Adjusted  OCAP  cannot  praoade  TROA. 


Second,  that  until  the  TROA  is 
completed  there  is  no  way  for  the  DOI 
to  evaluate  opportunities  for  storage  in 
lieu  of  diversions  or  assess  what  impact 
TROA  may  have  on  Truckee  River  flows 
available  to  the  Project  Third,  that  the 
relationship  of  OCAP  storage  to  other 
storage  under  TKOA  is  not  clear,  and 
OCAP  storage  caimot  adversely  affect 
existing  storage  agreements. 

Response:  The  Adjusted  OCAP  r\ile 
does  not  establish  credit  storage  in  lieu 
of  divenions;  that  was  established  in 
the  1988  OCAP  already  in  effect.  This 
Adjusted  OCAP  rule  extends  the  time 
period  during  which  water  may  be 
credit  stored,  from  April-June,  to 
November-June,  and  it  clarifies  the 
procedures  for  storage  in  lieu  of 
diversions.  Therefore,  the  TROA 
negotiations  need  to  address  OCAP 
storage  regardless  of  whether  the  1988 
OCAP  is  replaced  by  Adjusted  OCAP  or 
not.  Also,  the  United  States  already  has 
the  authority  to  capture  this  water  in 
Stampede  Reservoir  or  to  credit  store 
the  water  out  of  fish  water  in  Stampede 
by  exchange  and  does  not  need  TROA 
to  be  in  place. 

Modeung  for  the  Adjusted  OCAP  does 
not  assume  that  the  TROA  is  in  effect 
and  therefore  does  not  assess  whether 
the  TROA  would  have  any  impact  on 
the  Newlands  Project.  However,  Pub.  L. 
101-618  mandates  that  the  TROA  must 
not  adversely  affect  water  rights. 
Preliminary  modeling  results  for  the 
draft  TROA  EIS  indicate  that  flows  in 
the  Truckee  River  are  affected  by 
increased  water  use  over  time  in  the 
Truckee  Meadows,  and  by  effluent  reuse 
programs  associated  with  the  Water 
Quality  Settiement  Agreement. 

The  efEact  of  OCAP  storage  is  unclear, 
but  the  DOI  has  agreed  preliminarily 
that  it  will  not  credit  store  water  in  lieu 
of  diversions  if  such  credit  storage 
would  adversely  impact  the  storage, 
retention,  or  use  of  other  categories  of 
credit  water  under  TROA.  The  text  of 
the  Adjusted  OCAP  in  section 
418.3(eK8)  has  been  nuxlified  to  ensure 
that  OCAP  storage  does  not  interfere 
with  other  storage  in  Truckee  River 
reservoirs.  It  should  be  noted  that  TROA 
is  the  subject  of  continuing  negotiations 
among  many  parties  and  that  its  timing 
and  configuration  are  not  yet  known. 

1 1 .  Compliance  with  National 
Environmental  Policy  Act  (NEPA):  The 
DOI  received  many  comments  on  the 
draft  EA  that  accompanied  publication 
of  the  proposed  Adjusted  OCAP  rule. 
Those  comments,  including 
recommendations  for  mitigation  of 
environmental  eBects,  are  addressed  in 
the  final  EA. 

Eight  commenten  questioned  the 
DOFs  preliminary  detaiminatioa  that 
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the  Adjusted  OCAP  is  not  a  significant 
Federal  action  requiring  preparation  of 
an  EIS,  citing  general  impacts  to 
wildlife,  wetlands,  ground  water,  and 
socio-economic  effects.  One  commenter 
suggested  that  because  the  Adjiisted 
OCAP  violated  laws  related  to  water 
rights,  this  must  be  considered  a 
significant  impact  tmder  NEPA.  Several 
commenters  cited  the  need  for  a 
programmatic  EIS  to  be  prepared  on  the 
Adjusted  OCAP  and  all  other  actions 
under  Pub.  L.  101-618. 

Response:  All  comments  received 
regarding  environmental  effects  have 
been  considered  and  addressed  in  the 
EA.  While  the  EA  does  discuss  possible 
eCEscts  on  wildlife,  wetlands,  ground 
water,  and  socio-economic  impacts, 
none  of  these  were  considered  to  be 
significant  for  NEPA  purposes.  Furthw, 
nothing  in  this  Adjusted  OCAP  rule 
causes  a  violation  of  law.  Where 
appropriate,  mitigation  measures  and 
their  environmental  benefits  are 
discussed  intheEA. 

A  number  of  parties  have  advocated 
that  the  DOI  must  prepare  a  single, 
programmatic  EIS  on  all  actions  uinder 
Pub.  L.  101-618,  including  for  the 
Adjiisted  OCAP.  The  DOI  disagrees  with 
this  position.  This  issue  was  the  subject 
of  litigation  brought  by  Churchill 
County  and  the  Town  of  Fallon,  was 
dismissed  by  the  U.S.  District  Court  for 
Nevada,  and  is  currentiy  the  subject  of 
an  appeal  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit 

12.  Compliance  with  Executive 
Orders:  One  commenter  questioned 
whether  this  rulemaking  complies  with 
various  Executive  Orders  that  must  be 
considered  in  promulgating  regulations. 
This  person  believes  the  more  than 
120,000  acre-foot  reduction  in  storage 
targets  in  Lahontan  Reservoir  poses  an 
unreasonable  cost  on  society  and 
triggers  the  need  for  the  rule  to  be 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
Executive  Order  (E.O.)  12866.  Under 
E.O.  12612  on  Federalism,  the 
commenter  questions  whether  the  DOI 
has  properly  evaluated  the  need  for 
Federal  action  and  the  impacts  of  the 
Adjusted  OCAP  on  the  State  of  Nevada's 
sovereignty  and  costs  or  burdens  on  the 
State.  "Hie  commenter  asks  that  DOI  not 
adopt  the  Adjusted  OCAP  rule  until  it 
completes  the  requirements  of  E.O. 
12606  on  the  Family,  particularly  with 
respect  to  impacts  on  family  earnings. 
The  commenter  also  believes  the 
Adjusted  OCAP  rulemaking  does  not 
comply  with  E.0. 12988  on  Civil  Justice 
Reform  because  of  the  likelihood  that 
the  DOI  will  be  sued  on  the  rule. 
Response:  The  cited  change  in 
Lahontan  Reservofr  storage  targets  is 


inaccurate  and  is  not  a  basis  for  review 
of  the  Adjusted  OCAP  rulemaking  by 
OMB.  The  proposed  Adjusted  OCAP 
reduced  the  k^  January  to  Jime  storage 
target  from  the  1988  OCAP  level  of 
215.000  acre-feet  to  174,000  acre-fset,  a 
reduction  of  41.000  acre-feet  The 
reference  to  "more  than  120,000  acre- 
feet"  assumes  a  reduction  from  the 
reservoir  capacity  of  295.000  acre-Cset  to 
174,000  acre-feet.  The  changes  in 
storage  targets  only  affect  the  trigger 
points  for  diversion  of  Truckee  River 
Mrater  to  Lahontan  Reservoir.  The 
storage  targets  do  not  impose  any  limit 
on  the  amount  of  Carson  River  water  or 
the  total  amount  of  water  that  can  be 
held  in  Lahontan  Reservoir.  Further,  in 
response  to  comments,  the  DOI  has 
revised  the  end-of-June  storage  target  to 
190.000  acre-feet.  Uiough  retains  the 
January-May  targets  at  174,000  acre- 
feet,  subject  to  the  adjustment  procedure 
in  section  418.22  of  the  rule. 

The  economic  threshold  fbr  OMB 
review  under  E.0. 12866  is  if  the 
proposed  rule  is  anticipated  to  have  an 
economic  impact  of  $100  million  or 
more  on  a  single  entity  or  an  economic 
sector.  The  economic  impact  of  the 
Adjusted  OCAP  rule  is  based  on  average 
changes  to  the  water  suraly  and  its 
effects  on  foregone  production  of  alfeUs. 
These  effects  would  only  be 
experienced  in  drought  years,  the 
intensity  of  which  would  determine  any 
actual  changes  in  production.  The 
average  effect  is  calculated  to  be  in  the 
range  of  $561,000  to  $283,000  per  year, 
gross,  to  the  agricultural  sector.  This 
estimate  reflects  the  price  of  alfelfe 
without  subtracting  production  costs.  A 
1994  study  by  the  University  of  Nevada 
Cooperative  Extension  (Fact  Sheet  94- 
22,  Alfelfe  Production  CosU  for  Fallon, 
Nevada  Area,  by  Wheeler  and  Meyer) 
concluded  that  the  per  acre  profit  for 
alfslfe  was  approximately  $220  per  acre 
which  places  the  economic  impact  of 
the  Adjusted  OCAP  at  approximately 
$160,380  based  on  the  ruJe  having  a 
water  supply  impact  that  might 
othowise  have  served  729  acres.  Nor 
does  the  Adjusted  OCAP  rule  meet  any 
of  the  other  criteria  for  significance 
imder  E.0. 12866  regarding  a  serious 
conflicting  action  with  another  Federal 
agency,  creating  a  budgetary  impact,  or 
raising  novel  lc»al  or  policy  issues. 

The  AdjustedOCAP  nuJces  changes  to 
four  existing  provisions  of  the  1988 
OCAP.  It  neither  creates  any  new 
requirement  affecting  the  sovereignty  of 
the  State  of  Nevada,  nor  changes  the 
role  of  the  State  or  its  rights  and 
responsibilities  with  respect  to 
reg^ting  the  Newlands  Irrigation 
Project  The  State  was  notifiml  of  the 
DOI's  Intent  to  proceed  with  the 


Adjusted  OCAP  rulemaking  in  1995, 
participated  in  workshops  on 
developing  the  proposed  rrile.  and  was 
consulted  with  Iwfore  publication  of  the 
proposed  rule.  The  DOI  believes  th* 
requirements  of  E.O.  12612  on 
Federalism  have  been  satisfied. 

The  DOI  lias  examined  the  impact  on 
femily  income  as  a  result  of  the 
Adjusted  OCAP  in  accordance  with  E.O. 
12606.  The  economic  impact  of  the 
Adjusted  OCAP,  which  is  experienced 
only  within  the  Carson  DivisioA  of  the 
Project  and  only  during  the  first  year  of 
a  drought,  translates  into  an  estimated 
average  economic  impact  on  production 
of  between  $10  and  $5  per  acre  per  year, 
and  an  impact  on  profits  of 
approximately  $2.90  per  acre  per  year, 
lliis  cost  is  neither  considered  to  have 
a  significant  impact  on  femily  budgets, 
nor  enjected  to  have  any  effect  on  any 
other  femily  criteria  under  E.0. 12606. 
In  addition,  each  fenner's  strataey  for 
managing  a  reduced  %vater  supply  in  a 
drou^t  will  affect  their  costs  of 
production,  which  are  typically  $450  to 
$476  per  acre,  and  gross  receipts,  which 
may  mitigate  or  exacerbate  the  efiscts  of 
the  rule,  ff  a  fermer's  net  return  is  $220 
per  acre  as  noted,  it  is  possible  that 
leasing  water  in  a  drovight  year  would 
generate  more  profit  than  alfelfe 
production  in  a  full  water  year. 
However,  none  of  these  economic 
assessments  includes  the  costs  of 
replanting  crops  which  might  be 
necessary  following  severe  droughts  or 
leasing  wrater.  While  the  |»ecise  impact 
to  each  femily  budget  is  unknowm,  the 
DOI  is  cognizant  of  and  has  considered 
these  overall  effects  in  this  ndemaking. 

The  applicable  standards  of  E.O. 
12988  on  Civil  Justice  Reform  do  not  ast 
a  threshold  on  the  possibility  of 
litigation  as  a  consequence  of  the 
rulemaking.  While  we  seek  to  avoid 
litigation,  we  recognize  that  all 
rulemaking  holds  the  possibility  of 
litigation  by  an  allegedly  aggrieved 
psorty.  The  DOI  does  not  consider  the 
litigious  and  turbulent  history  of 
Newlands  Project  OCAPs  to  be 
dissuasive  in  pursuing  its 
responsibilitiM. 

n  Ad|iHled  OCAP  baMB 

1.  Project  Acreage  Bate:  The 
adjustments  to  the  1988  OCAP  are 
besed,  in  part,  on  anticipated  increase! 
in  irrigated  Project  acreage  that  did  not 
take  place  under  that  OCAP  and  some 
changes  that  did  take  place.  The  1988 
OCAP  anticipated  and  was  based  upon 
the  acreage  in  the  Project  increasing  to 
64,850  acres  writh  an  attendant  *»— Hg«t^ 
entitiement  of  237,485  acre-faet  and  a 
total  diversion  demand  of  346,985 1 
feet  Instead,  the  i»oject  auoagu  is 
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cunently  approxinMtely  59.000-60,000 
acTM  with  ■  haadgate  entitlement  of 
approximately  206,500-210,000  acre- 
fiwt  and  a  total  diversion  demand  of 
approximately  301,900-307,000  acre- 
feet  The  current  diversion  demand 
figures  for  the  Project  are  the  result  of 
a  smaller  acreage  base  than  had  been 
anticipated  in  the  1988  OCAP,  reduced 
endtlements  based  on  the  so-called 
"bench/bottom"  litigation  (1995  Order 
of  Judge  McKibben,  in  U.S.  v.  Alpine. 
United  States  District  Court  for  the 
District  of  Nevada  No.  D-lt5).  ongoing 
water  transfer  litigation,  a  cap  on  water 
use  by  the  Fallon  Paiute-Shoahone 
Tribes,  and  a  transfer  rate  of  2.99  acre- 
fset  par  acre  Cor  acquired  wetland  wrater 
rights  as  has  been  transfarred  to  date 
i»vrt—#t  of  3.5  or  4.5  acre-feet  per  acre. 
In  response  to  the  reduced  water 
demand,  the  Adjusted  OCAP  changes 
the  I#tinfi»«"  Reservoir  storage  taigats  to 
provida  a  commensurate  reductkm  in 
water  supply  from  the  Truckae  River. 

The  DQI  has  received  conunents  Erom 
eight  parties  objecting  to  the  propoaad 
storage  targets  using  a  1995 


of  59.075  watar-ri^ted,  irrigated 
when  there  are  nearly  73.000  acres  in 
the  Project  assessed  annual  charges  for 
operations  and  maintenance  (OftM). 
Qimmenters  also  disagree  with  BOR's 
determinations  as  to  which  lands  are 
eligible  for  water  deliveries.  They 
contend  that  acreages  and  entitlements 
could  change  as  a  result  of  rulings 
fsvorable  to  irrigators  in  the  transfar 
litigation  and  individual  readjudications 
of  £be  bench/bottom  decision. 

Re»pon»e:  The  DOI  agrees  that  the 
Project  water  demand  may  change  over 
time.  When  the  Notice  of  Propoaed 
Rulemaking  was  published,  tlw  DOI 
assumed  that  changes  affecting  water 
demand  might  not  occur  for  some  yean. 
It  appears,  now.  that  reaolution  for  some 
proposed  water  rights  transfisrs  may 
occur  sooner.  Also,  the  1995  actual 
irrigated  acreage  figiire  used  in 
developing  the  Adjusted  OCAP  may 
have  been  depressed  following  several 
years  of  drought  The  iirigatad  acreage 
reported  for  1996  and  eatimated  for 
1997  has  incieased  somewhat  On  the 
other  hand,  additional  acreage  has  been 


acquired  for  wetlands  use  at  2.99  acre- 
faet  per  acre  which  would  tend  to 
reduce  water  demand  on  the  Project. 
In  response  to  these  comments,  the 
DOI  is  adopting,  in  effect,  a  sliding  scale 
of  storage  targets  predicated  on  holding 
the  water  supply  available  to  the  Project 
commensurate  over  a  range  of  water 
demands.  The  table  Adjustments  to 
Lahontan  Reservoir  Storage  Targets  in 
the  rule  shows  targets  conesponding  to 
water  demands  from  249.800  acre-feet  to 
290,200  acre-feet,  and  section  418.22 
includes  formulae  for  demands  below 
and  above  thoee  levels.  For  all  levels  of 
demand,  the  average  annual  water 
supply  is  about  97.4  percent  As  an 
example  of  using  the  storage  targets  to 
match  donand.  Table  C  shows  key 
modeling  reaults  for  two  demand  levels 
below  the  Adjusted  OCAP  level  and  two 
above  the  Adjusted  OCAP.  In  the  four 
variations,  the  water  supply  to  the 
individual  irrigators  remains  at 
approximately  the  same  level  consistent 
with  the  proposed  Adjusted  OCAP 
water  supply  leveL 
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TABL^C 


Truckee-Carson  Model  Results  for  1901-1905  for  a  Carson  EHvision 

Demand  Range  fixmi  250,000  to  290,000  Acre-Feet 

Lxjwer 

Lower 

Final 

Higher 

Higher 

KEY  MODELING  ASSUMPTIONS 

Demaodl 

Demaodl 

Aciyusted 

Demaodl 

Deniaod2 

Newlands  Project  Diversion  Demand 

OCAP 

273.0 

283.0 

294.0 

303.0 

313.0 

Lahontan  Reservoir  End-of-June  Target 

150 

170 

190 

210 

229 

LabcMitan  Average  Target  in  July-Dec. 

55.5 

71.8 

91.8 

111.8 

130.8 

Lahontan  Loss  for  LSOCM  (Feb.-Jun.) 

18.2 

18.2 

18.2 

18.2 

18.2 

TRUCKEE  CANAL 

70.6 

79.5 

914 

103.1 

115.5 

Truckee  Canal  Loss 

14.2 

15.3 

16.8 

18.2 

19.5 

LAHONTAN  RESERVOIR 

Inflow  from  Truckee  Canal 

33.7 

41.5 

51.9 

62.2 

73.3 

Carson  River  near  Ft  Churchill 

2S9.8 

289.8 

289.8 

289.8 

289.8 

34.3 

34.4 

35.1 

36.3 

37.6 

Total  Release  and  Spill 

288.4 

296.1 

305.9 

315.0 

324.8 

Reservoir  Spill 

44.9 

42.9 

42.0 

42.3 

42.4 

Average  End  of  Month  Storage 

May 

208.9 

211.6 

217.2 

225.4 

234.1 

June 

208.9 

210.9 

215.7 

222.6 

229.7 

July 

179.4 

179.9 

183.3 

189.0 

194.8 

August 

141.3 

140.5 

142.5 

147.0 

151.6 

114.7 

113.3 

114.6 

118.4 

122.1 

October 

103.6 

102.4 

103.8 

107.8 

112.2 

CARSON  DIVISION 

' 

250.0 

260.0 

271.0 

280.0 

290.0 

Lidiontan  Release  Shortage 

6.52 

6.79 

7.05 

7.24 

7.52 

Water  Supply  (%of  Demand) 

97.39% 

97.39% 

97.40% 

97.41% 

97.41% 

No.  of  Shortage  Years 

9 

9 

9 

9 

9 

PYRAMID  LAKE 

Truckee  River  Inflow  to  Lake 

500.9 

492.2 

480.5 

469.8 

457.6 

Ending  Elevation  (feet) 

3,849.3 

3,845.9 

3,840.9 

3,835.9 

3,830.5 

Beginning  Cui-ui  (1,000's  of  adult 

50.0 

50.0 

50.0 

50.0 

50.0 

females) 

Ending  Cui-ui  (1,000's  of  adult 

1,735.3 

1,259.7 

1,051.9 

572.6 

311.6 

females) 

Number  of  Cui-ui  Spawning  Years 

77 

75 

75 

71 

.     A 
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The  BOR  vrlll  detennine  at  the  end  of 
each  irrigation  season  what  change,  if 
any,  Is  to  be  made  to  the  monthly 
Lahontan  Reservoir  storage  target  for  the 
next  year,  starting  with  the  November 
end-of  month  storage  target.  Changes  in 
the  storage  targets  shall  be  implemented 
in  whole  increments  of  1.000  acre- feet 
as  indicated  on  the  Table.  For  water 
demands  above  or  below  the  valuea 
shown  on  the  table  Adjustments  to 
Lahontan  Reservoir  Storage  Targets,  the 
two  formulae  associated  with  the  table 
will  be  used  to  calcvtlate  the  target 
adjustments,  but  will  only  be 
implemented  in  whole  units  of  1 ,000 
acre-feet. 

Carson  Division  water  demand  from 
the  previous  full  water  year  (100  percent 
supply)  will  be  the  basis  for  changes  in 
storage  targets.  Following  any  water 
year  there  will  be  a  one-year  lag  in  water 
demand  data  because  verification  of  the 
irrigated  acreage  cannot  be  determined 
until  about  March  for  the  prior  irrigation 
season  wnding  in  October.  For  example, 
the  Carson  Division  water  demand  for 
the  19B7  irrigation  season,  a  full  water 
year,  will  not  be  knoiwn  until  March 
1998.  Under  this  rule,  any  further 
adjustments  to  storage  targets  could  not 
go  into  effect  before  November  1998. 

These  flexible  storage  targets  in 
Adjusted  OCAP  will  address  the 
concern  that  the  IXDI  has  selected  an 
unreasonably  low  acreage  or  is  relying 
on  an  inflexible  demand  base  for  setting 
Lahontan  Reservoir  storage  targets.  This 
provision  assures  the  irrigators  a 
consistent  water  supply  as  Project 
acre^s  changes. 

2.  Changes  in  Storage  Targets:  The 
Adjusted  CXIAP  change  Lahontan 
Reeervoir  storage  targets  to  bring  the 
water  supply  in  Lahontan  Reservoir  in 
line  with  the  Carson  Division  water 
demand  in  a  manner  that  is  consistent 
with  the  1988  OCAP.  The  DOI  received 
specific  comments  from  nine  parties, 
some  saying  that  this  change  in  storage 
targets  will  cause  shortages  and  artificial 
droughts.  Some  comments  say  the 
reduced  December  and  winter  storage 
targets  will  cause  diversions  to  begin 
later  in  the  spring  and  sununer  when 
less  water  is  available  in  the  Truckee 
River.  This  will  cause  shortages  that 
will  prevent  water  entitiements  from 
being  satisfied  or  will  satisfy 
entitlements  in  normal  wrater  3raars  but 
leave  less  water  in  storage  at  the  end  of 
the  irrigation  season  creating  new 
droughts  or  worsening  droughts  in 
fiitiire  years.  In  turn,  this  will  reduce 
crop  yields,  and  in  drought  years,  more 
brmland  wrill  be  fallowed,  requiring 
larger  capital  investment  to  replant  after 
a  drought.  One  commenter  asked  if  DOI 
only  looked  at  elements  that  might 


reduce  Truckee  River  diversions  rather 
than  increase  them.  It  appears  to  some 
that  the  DOI  is  deliberately  creating 
shortages  in  the  Project  water  supply  by 
only  adjusting  OCAP  provisions  that 
increase  shortages,  and  asking  the  water 
rights  owners  to  bear  these  shortages 
and  the  related  economic  effects.  After 
all.  one  asks,  isn't  the  goal  to  reduce 
risks  of  shortages?  Another  commenter 
said  basing  reduced  diversions  on  trust 
obligations  is  disingenuous  because  the 
real  reason  is  to  allow  growth  in  the 
Reno  and  Sparks  area. 

Another  area  of  stated  concern  in 
comments  is  that  the  change  in 
Lahontan  Reservoir  storage  targets  is 
unjustified  because  the  percentage 
reduction  in  storage  targets  exceeds  the 
percentage  reduction  in  Project  acreage. 
One  commenter  asks  whether  DOI  is 
^^''^'ng  a  1:1  relationship  of  storage 
targets  to  water  demand  and  whether 
that  same  relationship  applies  to  the 
current  project  acreage. 

Other  commenters  suggest  that  the 
Adjusted  OCAP  storage  targets  are  too 
high  and  the  October  storage  target 
should  be  reduced  to  4,000  acre- feet,  the 
November  and  December  targets 
reduced,  and.  in  years  of  hi^ 
precipitation,  the  October  to  December 
targets  reduced.  One  suggests  that  the 
4.000  acr»-foot  minimum  pool  in 
Lahontan  shoul4  be  eliminated  or 
maintained  out  of  water  rights  acquired 
Cor  that  purpose,  otherwise  it  is.  in 
efEsct.  maintained  out  of  the  Truckee 
River  by  a  falser  storage  target 

/lesponse;  The  Adjusted  OCAP  do  not 
lower  storage  targets  for  the  purpose  of 
creating  water  shortages  in  tlie  Project 
The  purpose  of  lower  targets  is  to 
reduce  unnecessary  diversions  of  water 
from  the  Truckee  River.  The  storage 
targets  are  calibrated  to  meet  the 
Secretary's  trust  responsibility  to 
mintmiM  TTuckee  RivoT  diversions 
while  satisfying  the  Secretary's 
contractual  obligation  to  provide  an 
appropriate  water  supply  to  serve 
Project  water  rights.  Also,  the  benefits  of 
reduced  Truckee  Rivar  diversions 
accrue  to  wratar  uaers  downstream  of 
Derby  Dam  and  to  Pyramid  Lake.  Reno 
and  Sparks  derive  no  benefits  from 
Adjusted  OCAP. 

The  1988  OCAP  established  a  set  of 
l.ahnntan  Reservoir  storage  targets  that 
were  expected  to  satisfy  tiie  existing  and 
increasing  future  water  demands  of  the 
Nawlands  Project  It  was  assumed  that 
the  Project  would  grow  to  64.850  acres 
and  be  served  in  the  Carson  Division  by 
the  215,000-acre-CDOt-storage-target  set 
defined  in  the  1988  OCAP.  Modeling 
indicates  that  the  1988  OCAP  with 
conditions  projected  for  1992  would 
provide  approximately  a  97.27  percent 


water  supply.  However,  the  Project  did 
not  attain  the  size  envisioned.  The 
fortuitous  consequence  for  the  Carson 
Division  water  users  has  been  to  have 
the  current  acreage  level  and 
corresponding  water  demand  served  out 
of  a  water  supply  capable  of  serving  a 
larger  Project  Thus,  the  Project  today 
enjoys  an  average  water  supply  modeled 
at  98.34  percent,  but  also  increased 
spills  and  other  losses  at  the  expense  of 
the  Truckee  River  and  Pyramid  Lake. 
The  proposed  Adjusted  OCAP  would 
have  provided  an  average  water  supply 
of  97.38  percent,  a  reduction  from 
current  conditions  by  about  2.550  acre- 
feet  on  average.  This  Adjusted  OCAP 
final  rule,  by  increasing  the  end-of-June 
storage  target  to  190,000  acre-feet,^ 
provides  s  modeled  average  water 
supply  of  97.40  percent,  which  is 
approximately  the  same  supply  the  1988 
OCAP  would  have  provided  with 
expected  growth. 

The  lower  Lahontan  Reservoir  storage 
targets  do  reduce,  as  noted  in 
comments,  the  available  Profect  water 
supply,  but  still  serve  water  right 
entitlements  for  full  water  jrears  in  nine 
out  of  ten  years,  based  on  the  historic 
hydrologic  record.  Lower  storage  targets 
also  result  in  less  water  remaining  in  the 
Reeervoir  at  the  end  of  each  season 
which  means  that  in  the  approximately 
one  year  in  ten  when  there  is  a  drou^t, 
there  is  less  water  carried  over  to 
cushion  the  Project  from  the  drought  as 
shown  in  Table  B.  Generally,  If  a 
drought  lasts  for  nuue  than  one  year,  the 
storage  targets  have  no  effect  on  the 
Project  water  supply  because  the  target 
limits  are  never  met  and  TCH)  can 
continue  diversions  of  water  from  the 
Truckee  River  that  may  be  available, 
subject  to  higher  priority  Orr  Ditch 
water  rights.  Any  additional  shortage 
resulting  from  Adjusted  OCAP  has  an 
economic  effect,  which  is  discussed  in 
Ll2.  of  this  preamble. 

Regarding  percentage  reductions  in 
acreage  and  targets,  there  is  not  a  one  to 
one  relationship  between  Project 
acreage  and  storage  targets  under  the 
Adjusted  OCAP  or  tiie  1988  OCAP. 
Storage  target  levels  determine  when 
TOD  can  mvert  water  from  the  Truckee 
River  to  Lahontan  Reservoir.  Under  the 
Adjusted  OCAP.  during  January  through 
May  when  Lahontan  Reservoir  storage  is 
forecast  to  be  below  174,000  acre-feet  at 
the  end  of  June,  TCID  may  divert 
Truckee  River  water  to  Lahontan.  If  the 
water  level  in  Lahontan  Reservoir  is 
forecast  to  be  above  the  storage  level  of 
174.000  acre-feet  at  the  end  of  Jime, 
then  TCID  may  not  divert  Truckee  River 
water  to  Lahontan.  The  174,000-acre- 
foot  target  is  not  a  new  limit  on  how 
much  water  Lahontan  Reservoir  may 
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hold.  Lahontan  Reservoir  can  still  fill  to 
capacity  with  Carson  River  water,  as  it 
has  done,  for  instance,  in  the  past  three 
years. 

The  percentage  change  in  Project 
acreage  from  a  projected  64.850  acres  to 
59.075  acres  is  an  8.9  percent  reduction. 
Acrea^  is  directiy  related  to  water 
demand  and  OCAP's  goal  is  to  provide 
the  appropriate  water  supply  to  meet 
the  demand  for  water  righted  acreage  in 
irrigation.  In  the  Adjusted  OCAP  rule, 
storage  targets  are  adjusted  so  that  in 
most  years,  the  Project  water  supply  in 
Lahontan  matches  or  exceeds  (based 
primarily  on  Carson  River  inflow)  the 
water  demand  at  current  acreage  levels. 
The  corresponding  percentage  reduction 
in  average  watn  supply  from  the  1988 
OCAP  with  1992  assumptions  to  the 
Final  Adjusted  OCAP  (from  Table  A)  is 
modeled  to  be  about  a  7  percent 
reduction  (284.020  acre-feet  and 
263.950  acre-feet,  respectively). 
Separate  from  the  percentage  reductions 
in  acreage  and  wat»  demand,  the  OCAP 
determines  how  to  get  enough  water  in 
Lahontan  Reservoir  to  satisfy  the  water 
demand.  Lahontan  Reservoir  receives  an 
average  annual  inflow  of  approximately 
355.000  acra-Cset  of  which,  on  average, 
about  80  percent  is  Carson  River  infkiw 
and  20  percent  Truckee  River  diversions 
to  Lahontan.  Therefore,  a  given 
percentage  reduction  in  the  storage 
target  for  Truckee  River  diversions  has 
a  much  smaller  percentage  effect  on  the 
total  water  supply  in  Lahontan 
Reservoir.  For  example,  a  50  percent 
reduction  in  storage  targets  would  still 
provide,  on  average,  about  a  90  percent 
suoply  to  the  Project;  a  100  percent 
reduction  in  storage  targets  (no  Truckee 
River  water)  would  still  leeve  an  80 
percent  watw  supply,  on  average. 

On  the  issue  Ot  maintnining  a  4.000 

acre-foot  minimum  storage  in  Lahontan 
Reservoir,  that  is  not  a  provision  of 
OCAP,  but  rather  appears  to  be  an 
informal  agreement  between  TOD  and 
the  Nevada  Department  of  Conservation 
and  Natural  Rmources  to  provide  some 
water  for  fish  in  the  Reservoir.  Although 
Lahontan  Reservoir  was  designed  for 
irrigation  water  storage,  Pub.  L.  101-618 
expands  the  authorized  purposes  of  the 
Newlands  Project  to  include  recreation 
and  fish  and  wildlife  (Section  209  (a)), 
though  no  water  rights  have  be«i 
transferred  to  the  Reservoir  for  that 
purpose.  The  DOI  supports  maintenance 
of  the  recreational  fishery  at  Lahontan 
Reservoir,  and  by  modeling  the 
Reservoir  mth  a  4.000  acre-foot 
minimum  level,  the  DOI  acknowledges 
that  this  amount  of  water  is.  in  effect, 
unavailable  for  use  in  the  Project.  Also, 
the  minimum  reservoir  pool  is 
beneficial  to  dam  safety  and  operations 


because  both  the  dam  and  the  valves 
and  packing  in  the  ouUet  works  perform 
best  if  kept  wet  instead  of  being  subject 
to  frequent  wetting  and  drying. 

3.  Project  Conveyance  ^aency:  The 
Adjusted  OCAP  does  not  change  the 
assumptions  underlying  the  conveyance 
efficiency  provision  in  the  1988  OCAP. 
but  it  does  reduce  the  conveyance 
eCBciency  requirement  based  on  less 
Project  acreage  than  was  envisioned  in 
the  1988  OCAP.  The  basis  for  the  new. 
lower  conveyance  efficiency 
requirement  is  that  conveyance 
efficiency  generally  decreases  as  the 
irrigated  acreage  in  the  Project  decreeses 
because  conveyance  losses  (seepage  and 
evaporation)  are  about  the  same  even 
though  deliveries  to  headgates  decrease. 
Tmrteen  commenters  questioned  why 
DCM  was  continuing  to  rely  on  the 
efficiency  assumptions  in  the  1988 
OCAP.  Tbe  comments  focus  on  a  table 
of  22  Potential  Water  Conservation 
Measures  lot  the  Newlands  Project  first 
published  as  Table  4  in  the  1988  OCAP 
and  republished  in  a  modified  form  in 
the  Adjusted  OCAP  proposed  rule. 
Commenters  object  to  using  this  table 
because  the  conservation  measures, 
many  of  which  were  implemented  by 
TOD.  have  not  always  achieved  the 
water  savings  predicted  in  the  1988 
OCAP.  Some  stated  that  continuing  to 
cite  these  conservation  measures 
perpetiiates  in  the  Adjusted  OCAP  the 
errors  from  the  1988  OCAP.  Some  feel 
that  EXDI  has  not  recognized  the  efforts 
of  TOD  in  trying  to  achieve  the 
conveyance  efficiency  requirements  by 
relying  on  these  conservation  measures. 
One  commenter  stated  that  DOI  had 
used  these  conservation  measures  to 
justify  unreasonable  conveyance 
efficiency  requirements  in  the  1988 
OCAP.  v^iile  another  commenter  stated 
that  the  requirements  were  made 
artificially  high  to  run  up  Project  debits. 
Another  commenter  stated  that  the 
conservation  measures  had  intafered 
with  gettijig  irrigation  deliveries  at  the 
optimum  times  for  plants.  Several 
commenters  wanted  to  know  what  other 
irrigation  projects  the  Newlands  Project 
had  been  compared  to  in  determining 
what  level  of  conveyance  efficiency  was 
possible. 

Five  commenters  raised  questions 
about  how  the  Adjusted  OCAP 
conveyance  efficiency  was  developed, 
whether  DOI  had  considered  the  1994 
Report  to  Congress  on  the  Newlands 
Project  Efficiency  Study,  how  the  lower 
storage  targets  relate  to  ^ficiency,  and  if 
we  can  be  very  accurate  in  measuring 
conveyance  efficiency. 

Two  commenters  stated  that  the 
conveyance  efficiency  requirement 
should  not  be  lowered  because  the  1994 


BOR  Efficiency  Study  shows  that 
efficiencies  could  be  increased  to  75 
percent  and  that  lower  efficiencies  were 
inconsistent  writh  BOR  policy  on  water 
conservation. 

Response:  In  plaiming  the 
uijustinents  to  be  made  to  the  1988 
OCAP,  the  DOI  identified  foiu-  changes 
within  the  scope  of  the  1988  OCAP: 
adjustments  to  Lahontan  Reservoir 
storage  targets  based  on  current  irrigated 
acres,  conveyance  efficiency 
requirements  based  on  current  irrigated 
acres,  extmding  the  time  period  for 
storage  in  lieu  of  diversions  to  avoid 
winter  over  diversions,  and  giving  BOR 
flexibility  in  determining  what 
snowpack/rimofT  forecasts  to  use.  The 
DOI  was  asked  to  consider  more 
fundamental  changes  to  the  1988  OCAP 
approach  to  conveyance  efficiency; 
however,  the  suggMted  changes  were  fer 
beyond  the  scope  of  the  Adjusted  OCAP 
analysis.  The  DOI  has  committed  to  a 
review  of  conveyance  efficiency 
requirements  and  cmiservation 
measures  as  part  of  long-term  revisions 
to  OCAP,  but  not  as  part  of  Adjusted 
OCAP. 

The  eiqiected  water  savings  from  the 
22  conservation  measiires  identified  in 
Table  4  in  tiie  1988  OCAP  were  besed 
on  information  available  at  the  time. 
Many  of  those  measures  were  suggested 
as  a  relatively  inexpensive  means  to 
achieve  the  conveyance  efficiency 
requirements  in  the  1988  OCAP.  Some 
of  the  measures  in  Table  4  were 
expensive  and  some  of  the  predicted 
savings  have  not  been  achieved  in 
practice.  Many  of  the  22  measures  were 
implemented  by  TOD.  altiiou^  not 
always  consistenUy.  but  the  predicted 
water  savings  were  not  realized  in  all 
cases.  In  its  1994  Efficiency  Study,  the 
BOR  recognized  the  differmces  between 
the  water  savings  predicted  in  the  1988 
OCAP  and  what  had  been  achieved.  It 
also  identified  other  measures,  some  at 
quite  low  cost  that  could  increase 
project  ^ficiency.  The  Adjusted  OCAP 
incorporates  the  new  information  from 
the  1994  Efficiency  Study  and  updates 
the  table  on  Potential  Water 
Conservation  Measures.  However,  the 
1988  OCAP  neither  required  those 
specific  measures  from  Table  4  to  be 
implemented  nor  precluded  the  Project 
from  implementing  any  other  measures 
to  improve  water  conservation  and  meet 
the  efficiency  requirement.  The 
conservation  measures  are  not  a  means 
of  justifying  conveyance  efficimicy 
requirements  but  were  suggested  as  a 
way  to  achieve  those  requirements.  Nor 
are  the  conveyance  efficiency 
requirements  a  way  to  increase  debits  in 
the  Project 
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As  suggested  in  a  comment,  it  is 
difficult  to  know  with  precision  bow  a 
particular  conservation  measure 
improves  conveyance  efficiency.  One  of 
the  problems— and  one  of  the  twenty- 
two  conservation  measure  suggestion* — 
is  the  inaccuracy  of  measuring 
deliveries  to  headgates.  As  a  result  of 
the  new  Project  O&M  contract.  TOD  is 
undertaking  installation  of  water 
measurement  devices  to  improve 
measurement  of  headgate  deliveries. 
The  eCBciency  study  estimates  that  this 
will  actually  increase  efficiency  by 
about  7.5  percent  because  the  cunent 
measurement  is  inaccurate  and  seems  to 
produce  systematic  over-diversions  to 
Project  irriaators. 

In  formulating  the  conveyance 
efficiency  requirements  for  the  1988 
OCAP.  BOR  compared  the  Newlands 
Fro|ect  to  two  other  irrigation  projects . 
concerning  the  conveyance  efnciencies 
that  might  be  achieved.  The  BOR  looked 
at  the  Payette  Division  of  the  Boise 
Project  and  the  South  Side  Piunping 
Division  of  the  Minidoka  Project,  both 
in  Idaho.  The  observed  conveyance 
efficiency  in  the  Payette  Division  is  66.3 
percent  and  in  the  South  Side  Pumping 
Division  64.4  percent.  As  might  be 
expected,  the  Newlands  Project  shares 
some  characteristics  with  these  projects 
and  is  different  from  them  in  other 
ways.  The  1988  OCAP  considered  these 
to  be  "comparable"  projects,  but  no 
aaseasment  has  been  made  of  the 
validity  of  any  comparisons. 

The  Adjusted  OCAP  reduction  in  the 
conveyance  efficiency  requirement  is 
calculated  based  solely  on  the  current 
Project  acreage  compared  with  the  1988 
OCAP  acreage  assumptions  and  is 
unrelated  to  the  calculation  of  the 
Adjusted  OCAP  storage  targeto.  The 
conveyance  efficiency  requirement  will 
be  extrapolated  each  year  using  the  1988 
OCAP  acreage  assumptions  and  the 
current  acreage. 

The  DOI  believes  the  reduced 
efficiency  requirement  to  be  consistent 
with  other  changes  in  the  AdjualMl 
OCAP  based  on  Project  acreage.  This 
'^*>»»ig»  recognizes  the  dlfficvuty  in 
meeting  the  efficiency  requirements 
when  headgate  deliveries  are  lower.  It  is 
not  a  windnll  for  the  irrigators  because 
the  reduced  efficiency  requirement  still 
cannot  be  met  without  physical  or 
operational  improvements  in  the 
Project,  although  there  is  a  benefit 
because  it  will  reduce  the  debit  the 
Project  may  incur  in  certain  years. 

4.  Effectt  of  Other  Actions  on 
Efficiency:  One  commenter  noted  that 
various  water  rights  acquisition 
programs  could  result  in  the  acquisition 
and  transfer  out  of  the  Newlands  Project 
of  a  significant  portion  of  the  watar 


rights  in  the  Truckee  Division.  The 
conveyance  efficiency  in  the  Truckee 
Division  is  approximately  74  percent, 
and  this  higher  conveyance  efficiency 
improves  the  overall  Project  conveyance 
efficiency.  The  commenter  is  concerned 
that  Trucicee  Division  water  rights 
acquisitions  will  shift  more  of  the 
burden  of  meeting  efficiency  targets  to 
the  less  efficient  Carson  Division. 

Four  other  commenters  say  that  the 
wetlands  water  rights  scquisition 
program  managed  by  the  FWS  to  acquire 
water  rights  for  Stillwater  National 
Wildlife  Refuge  will  make  it  difficuh  to 
achieve  the  required  efficiencies.  The 
wildlife  refuge  is  at  the  end  of  the 
Project  dehvary  system  and  commenters 
contend  delivwing  increasing  amounts 
of  water  to  the  end  of  the  system  will 
reduce  conveyance  efficiency.  Another 
concern  is  that  the  pattern  of  water 
rights  scquisitions  may  eliminate 
deliveries  to  some  properties  along  a 
delivery  lateral  and  result  in  less 
efficient  water  deliveries  to  other 
remaining  properties  on  the  lateral.  One 
commenter  disagreed  writh  the 
assumption  that  the  water  rights 
acquisition  program  will,  over  time, 
help  to  improve  conveyance  efficiency 
in  the  Carson  Division,  and  cited  the 
1994  BOR  Efficiency  Study  to  support 
this  claim . 

Response:  While  the  concern  for 
conveyance  efficiency  is  legitimate,  the 
specific  argument  is  questionable 
considering  that  wasteful  deliveries 
occiir,  including  one  at  no  more  than 
about  five  percent  efficiency. 

The  DOI  continues  to  believe  that  the 
pattern  of  purchases,  predominantly  in 
the  Stillwater  and  SL  Clair  Districts,  the 
areas  closest  to  the  wetlands,  will 
improve  Project  efficiencies  by 
concentrating  deliveries  through  the 
system.  This  is  consistent  with  the  1994 
BOR  Efficiency  Study  which  states  that 
delivery  of  more  water  to  «vetlands 
should  not  affect  seepage  because  the 
canals  used  to  deliver  water  to  the 
wetlands  an  generally  full  throughout 
the  irrigation-seeson.  and  that  the 
wetted  area  of  the  canal  and  not  flow 
determines  seepage. 

The  DOI  rect^niaes  that  absent 
targeted  water  rights  acquisitions,  the 
FWS  may  buy  water  rights  in  other  areas 
of  the  Project.  It  is  the  DOI  position  that 
if,  at  some  appropriate  point  in  the 
future,  water  rights  acquisitions  in  the 
Truckee  Division  or  the  Carson  Division 
are  shown,  on  the  whole,  to  have  a 
demonstrable  adverse  eCfect  on  Project 
conveyance  efficiency,  the  calculation 
of  Project  conveyance  efficiency  may  be 
adjusted.  This  would  be  done  solely  at 
the  discretion  of  the  BOR  and  only  if  a 
isasibla  t«rhnir»l  approach  can  be 


developed  to  remove  the  inefficient 
component  of  the  delivery  system  from 
the  (»lculation  of  conveyance 

efficiency. 

This  should  not  affect  the  Secretary's 
carrying  out  his  trust  obligations  to  the 
PLPT  because  each  wetlands  acquisition 
reduces  the  demand  for  Truckee  River 
water  in  the  Project  by  transferring  to 
the  wetlands  only  2.99  acre-feet  of  every 
3.5  or  4.5  acre-feet  acquired.  Also,  the      ^ 
convfiyance  efficiency  improvemmts 
from  concentrating  delivOTies  to  the 
wetlands  hirther  reduces  the  demand 
for  Truckee  Rivw  water  in  the  Carson 
Division. 

5.  Cndit  Storage  in  Lieu  of  Diversions: 
The  proposed  Adjusted  OCAP  rule 
extended  the  time  period  during  which 
water  might  be  stored  in  Stampede 
Reservoir  on  the  Truckee  River  in  lieu 
of  diverting  that  water  to  Lahontan 
Reservoir.  The  1988  OCAP  allowed 
storage  in  lieu  of  diversion  from  April 
through  June.  The  proposed  rule 
extended  storage  in  lieu  of  diversion  to    ~ 
begin  as  early  as  January  each  year. 

Six  conunenters  raised  a  number  of 

auestions,  foremost  seeking  a  better 
escription  of  when  credit  storage 
provisions  would  be  utilized,  how  much 
water  could  be  stored,  when  it  would  be 
released  from  storage,  and  how  it  relates 
to  storage  targets.  Another  question  was 
why  DOI  was  using  credit  stmage  to 
ad<uess  unique  events  like  high  runoff 
years,  but  not  drought  years.  One 
commenter  suggested  that  there  would 
be  little  benefit  for  the  Truckee  River  or 
Pyramid  Lake  if  credit  storage  is  only 
used  in  years  that  are  full  water  years  or 
better.  Some  comments  expressed 
concern  for  water  levels  in  Lahontan 
Reservoir  when  watw  was  being  stored 
in  Truckee  River  reservoirs,  and  saw  the 
potential  for  less  carry  over  storage  in 
Lahontan  and  more  diversions  from  the 
Truckee  River.  One  commenter 
questioned  why  unused  Newlands 
Project  water  could  not  be  carried  over 
to  the  next  year  in  Truckee  River 
reservoirs.  Another  commenter  asked 
why  the  credit  water  could  only  be  used 
in  the  Csison  Division  when  the  greater 
need  for  the  water  might  be  in  the 
Truckee  Division. 

Two  commenters  recommended  that 
the  credit  storage  in  lieu  of  diversions 
start  in  October  to  avoid  excess 
diversions,  particularly  in  November 
and  December.  One  commenter 
suggested  that  storage  in  lieu  of 
diversions  should  be  done  whenever 
possible,  regardless  of  runoff  forecasts, 
and  that  credit  water  only  be  taken  to 
Lahontan  Reservoir  after  June  and  then 
only  to  meet  storage  targets. 

One  commenter  was  concerned  about 
the  effects  of  storage  in  Tiuckee  River 
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reservoirs  and  recommended  that  water 
be  stored  in  all  Truckee  River  reservoirs, 
not  just  Stampede  reservoir,  and  that 
unused  portions  of  the  credit  storage 
should  revert  to  the  reservoir  in  which 
the  water  would  have  been  captured. 
The  commenter  wanted  the  storage 
priority  for  OCAP  credit  water  to  be 
junior  to  all  existing  categories  of  stored 
water  and  jimior  to  all  future  storage 
under  the  TROA,  and  that  it  not  be 
stored  adverse  to  Floriston  rates  without 
a  hydropower  waiver  from  Sierra  Pacific 
Pown  Company.  Also,  they  indicated 
that  the  OCAP  credit  storage  should  be 
subject  to  reductions  by  evaporation  and 
spiUs. 

Response:  Extending  the  time  period 
during  which  the  credit  storage 
provision  is  applicable  is  intended  to 
fine-tune  the  amount  of  water  the 
Project  receives  from  the  Truckee  River. 
It  is  a  way  to  avoid  excess  winter 
diversions  of  Truckee  River  water  that 
ultimately  spills  from  Lahontan 
Reservoir,  as  occurred  in  1995, 1996, 
and  1997.  The  following  discussion  is 
intended  to  clarify  when  and  how  the 
credit  storage  provision  (§418.20  (f)) 
will  be  used.  In  response  to  comments 
received,  and  in  consideration  of  the 
experience  in  December  1996  when 
approximately  22,000  acre-feet  of  water 
was  diverted  from  the  Truckee  River  to 
Lahontan  Reservoir  and  then  was 
spilled  in  January  1997  due  to  high 
Carson  River  runoff,  the  Adjiuited  OCAP 
rule  extends  credit  storage  in  lieu  of 
diversion  to  include  November  and 
December.  October  was  not  included 
because  it  is  during  the  irrigation  season 
and  because  it  is  the  month  with  the 
lowrest  storage  target— 52.000  acre-feet— 
so  there  is  little  risk  that  Truckee  River 
diversions  to  meet  that  target  would 
resiUt  in  a  spill.  As  revised,  this 
Adjusted  OCAP  rule  provides  the  BOR 
flexibility  to  determine,  in  consultation 
with  other  parties,  whether  to  initiate 
credit  storage  any  time  from  November 
through  June  of  die  next  year. 

Under  this  credit  storage  provision, 
water  that  otherwise  would  have  been 
released  for  diversion  to  Lahontan 
Reservoir  that  is  actually  retained  in 
Truckee  River  reservoirs  would  be 
credited  as  Newlands  Project  credit 
water.  Also,  water  that  could  be 
diverted  to  Lahontan  Reservoir  but  is 
^allowed  to  pass  Derby  Dam  may  be 
credited  as  Newlands  Project  credit 


water  in  Stampede  Reservoir  from  the 
fish  water  stored  in  Stampede  Reservoir. 
In  the  latter  situation,  cosocurrence  by 
the  FWS.  and  as  appropriate,  the  PLPT. 
will  be  required  because  they  control 
the  use  of  fish  water,  and  the  storage 
woidd  have  to  be  accomplished  by 
exchange  with  water  dedicated  to  help 
restore  endangered  and  threatened  fish 
at  P3Tamid  Lake.  For  example,  a 
reduction  of  diversions  in  January 
through  March  of  1995,  would  have 
required  FWS  approval  because  water 
was  not  being  releesed  for  Project 
diversions. 

Newlands  Project  credit  water  could 
be  exchanged  to  other  special  categories 
of  water  in  Truckee  River  reservoirs 
such  as  project  water  held  for  fish 
recovery,  and  can  be  retained  in  storage 
until  the  end  of  the  irrigation  season. 
The  number  of  categories  available  for 
such  exchanges  is  expected  to  increase 
if  the  TROA  currently  in  negotiation  is 
completed  and  entered  into  effect 

Newlands  Project  credit  water  that 
spills  may  be  captured  and  diverted  to 
the  Project  at  Dnby  Dam  if  the  diversion 
is  within  the  applicable  OCAP  storage 
targets.  Hoyrever,  Newlands  Project 
credit  water  remaining  in  storage  at  the 
end  of  the  Project  irrigation  season  will 
be  managed  to  benefit  threatened  or 
endangered  fish  in  Pyramid  Lake. 

Newlands  Project  credit  water  may  be 
released  for  diversion  to  Lahontan 
Reservoir,  if  needed,  as  early  as  July  1 
through  the  end  of  the  irrigation  season, 
but  not  thereafter.  Credit  vntex  can  be 
diverted  to  Lahontan  Reservoir  only  to 
meet  applicable  storage  targets  during 
the  irrigation  season.  Newlands  Project 
credit  water  will  not  cany  over  to  the 
next  year  for  use  in  the  Project, 
therefore,  if  it  is  not  used  in  the  year  in 
which  it  is  stored,  it  will  not  be 
available  thereafter  to  the  Project  To 
protect  the  water  users,  the  Newlands 
Project  credit  water  held  in  storage  on 
the  Truckee  River  will  not  be  reduced 
as  a  result  of  seepage  or  ev^ioration.  If 
Newlands  Project  credit  water  spills 
bora  Truckee  River  reservoirs  it  can  be 
diverted  at  Derby  Dam  for  Lahontan 
Reservoir  subject  to  applicable  storage 
targets. 

If  the  entire  amount  in  credit  storage 
is  needed  to  meet  Lahontan  Reservoir 
storage  targets,  then  the  amount  of  water 
released  from  Truckee  River  reservoirs 
will  be  the  amount  actually  captured  in 


storage.  U  the  Newlands  Project  credit 
storage  is  based  on  water  that  was 
allovVedlo  pass  Derby  Dam,  then 
sufficient  water  will  be  released  from 
credit  storage  to  ensure  that  the 
diversion  to  the  Project,  as  meesured  at 
the  U.S.  Geological  Survey  gauge  on  the 
Truckee  Canal  near  Wadsworth, 
Nevada,  matches  the  diversion  foregone 
earlier  in  the  season. 

The  BOR  is  expected  to  apply  this 
provision  starting  in  November  or 
December  only  in  years  when  the  water 
levels  in  Lahontan  Reservoir  and 
Truckee  River  Federal  reservoirs  an 
high  enough  to  indicate  that  a  normal  or 
near  normal  water  year  would  be 
expected  to  satisfy  Project  water 
demand.  For  example,  there  would  be 
no  point  in  credit  storing  potential 
Truckee  River  divosions  in  November 
or  December  if  Lahontan  Reservoir  wen 
neeriy  empfy  due  to  a  drought  in  the 
preceding  irrigation  season.  Thereafter, 
Newlands  Project  credit  water  will  be 
stored  in  lieu  of  diversion  if  the  Carson 
River  nmoff  is  forecast  to  provide  a  full 
supply  of  water  to  Lahontan  Reservoir. 

The  reason  Newlands  Project  credit 
storage  is  not  allowed  to  cany  over  to 
subsequent  years  is  because,  by 
definition,  the  water  left  in  storage  at 
the  end  of  the  irrigation  is  water  that 
was  not  needed  to  serve  Project  water 
rights.  In  accordance  v^th  Tribe  v. 
Morton,  the  credit  water  remaining  is 
water  that  must  flow  to  Pyramid  Lake. 

The  effect  of  this  provision  on  water 
levels  in  Lahontan  Reservoir  will  vary 
from  jrear  to  year,  depending  on  the 
amount  and  timing  of  the  Canon  River 
spring  runoff.  The  information  on 
storage  levels  in  Table  D  does  not 
include  any  effects  from  storage  in  lieu 
of  diversion.  If,  as  expected,  anedit 
storage  is  exercised  only  during  above 
average  water  yean,  it  may  have  little 
effiect  on  recreation  levels  in  Lahontan 
Reservoir.  Credit  stores  will  tend  to 
reduce  water  levels  in  fjhtinton, 
particularly  in  the  spring  and  early 
summer  recreation  seasons,  but  if  the 
credit  water  is  needed  and  taken  to 
I.ahontan  later  in  the  summer  it  will 
increase  water  levels.  The  fine  tuning 
faciliteted  by  credit  storing  will  tend  to 
reduce  carry  over  of  Truckee  River 
water  in  Lahontan  and  this  will 
decrease  spills. 
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TABLED 


Percent  of  Time  I^hontan  Reservoir  Storage  is 
Less  Than  Given  Value  on  Indicated  Date  ( 1 90 1  - 1 995)' 

Date 

Lahontan 
Reservoir 
Storage^ 

1988  OCAP 

Current 
Condition 

Proposed 

Adjusted 
OCAP 

Final 

Adjusted 

OCAP 

Ai>ril30 

160,000^ 

120.000* 

90,000^ 

7% 
3% 
2% 

4% 
3% 
2% 

20% 
3% 
2% 

20% 
3% 
2% 

May  31 

200,000^ 

120.000 

90,000 

13% 
6% 
3% 

13% 
3% 
2% 

43% 
7% 
3% 

43% 
7% 
3% 

June  30 

200,000^ 

120,000 

90,000 

20% 
9% 
8% 

20% 
7% 
3% 

45% 

10% 

8% 

45% 

10% 

8% 

July  31 

160,000^ 

120,000 

90,000 

24% 
14% 
10% 

21% 

10% 

8% 

48% 
18% 
12% 

44% 
18% 
12% 

August  31 

120.000^ 

100,000^ 

90,000 

31% 
20% 
20% 

21% 
15% 
13% 

51% 
39% 
25% 

51% 
26% 
23% 

September  30 

120,000^ 
90,000' 
25,000* 

49% 
23% 
10% 

41% 
20% 
10% 

58% 
53% 
11%. 

58% 
52% 
11% 

1.  AIldHfbatBOlafiaBTaUtAappiytollMtTabk. 

2.  VahiCt  in  •cr»-fcal 

3.  Stie  of  Ncvda  momhty  f  ifcind 

4.  120.000  acra-fcal  it  the 

5.  Wr*  Horay  Icvd  for  wfe  u—  of  bot 
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The  Newlands  Project  credit  water  is 
not  intended  to  be  used  to  balance  the 
water  supply  between  the  Truckee  and 
Carson  EMvisions  of  the  Project.  The 
credit  storage  is  created  out  of  water  that 
would  have  gone  to  Lahontan  Reservoir. 
If  the  credit  water  is  needed  to  meet 
storage  targets  in  Lahontan  Reservoir 
but  it  is  instead  diverted  for  use  in  the 
Truckee  Division,  that  leaves  the 
Reservoir  below  targets  and  places  an 
additional  call  on  Truckee  River  water. 
On  the  other  hand,  if  diversions  out  of 
winter  and  spring  Truckee  River  water 
would  have  met  Lahontan  storage 
targets  and  summer  and  Call  flows  are 
insufBcient  to  meet  current  demand 
there  would  be  no  bar  to  using  a  portion 
of  the  stored  water  to  equalize  deliveries 
between  the  two  Divisions.  It  is 
expected  that  this  situation  could-occur 
rarely,  if  at  all,  since  the  intention  is  to 
divert  sufficient  water,  when  available, 
to  serve  water  rights  and  to  store  water 
in  Stampede  Resovoir  only  when 
Carson  River  flowrs  are  expected  to  meet 
the  Lahontan  Reservoir  storage  target 
criteria.. 

The  priority  of  storage  for  Newlands 
Project  credit  water  in  relation  to  other 
stored  water  and  to  Siena  Pacific  Power 
Company's  hydropower  right  is 
expected  to  be  resolved  in  TROA 
negotiations  which  are  not  yet 
completed.  [See  also  die  response  LIO. 
on  the  relationship  of  Adjusted  OCAP  to 
TROA.) 

6.  Cid-uj  Fish:  Measures  to  recover  the 
endangered  cui-ui.  a  fish  species  unique 
to  P3rrunid  Lake,  are  detailed  in  the 
1992  Cui-ui  Recovery  Plan  prepared  by 
the  FWS.  These  measures  include 
increasing  the  inflow  of  the  Truckee 
River  to  the  Lake  to  first  stabilize  what 
has  been  a  falling  lake  level,  then 
increasing  the  water  level  in  the  Lake  so 
that  the  Bah.  can  eventually  swim 
unaided  up  the  Truckee  River  to  the  fish 
passage  facility  at  Marble  Bluff  Dam 
where  they  are  passed  upstream  to 
spawn.  If  the  L^  level  rises  above 
Marble  Bluff  Dam.  the  cui-ui  will  be 
able  to  i^wn  upstream  without  human 
assistance  to  get  over  the  dam. 

Three  good  water  years  and  four  years 
of  cui-ui  spawning  nms  have 
dramatically  incrmsed  the  population  of 
cui-ui  in  P3mmid  Lake,  although  much 
of  the  increased  population  is  juvenile 
fish  which  have  yet  to  contribute  to 
spawning.  Along  with  successful 
spawning  and  increasing  population 
have  come  questions  about  how  much 
water  the  cui-ui  need  for  recovery.  Nine 
commenters  raised  a  number  of  issues 
regarding  cui-ui.  the  heart  of  which  is 
questioning  the  need  for  Adjusted 
OCAP  in  light  of  recent  increases  in  the 
cui-ui  population.  The  underlying 


assumption  is  that  the  Adjusted  OCAP's 
purpose  is  to  obtain  more  vrater  from 
the  Newlands  Project  for  cui-ui 
recovery.  This  notion  was  probably 
reinforoad  by  the  Endangered  Species 
Act  (ESA)  consultation  on  the  1988 
OCAP  which  effoctively  limited  the 
maximum  allowable  diversion  in  the 
Project  to  320,000  acre-feet  per  year  to 
avoid  jeopardizing  the  continued 
existence  of  cui-ui.  One  commenter 
asked  what  the  current  biological 
opinion  sho%vs  for  cui-ui  at  current 
population  levels. 

One  commenter  asked  why  the  1988 
OCAP  was  being  changed  when  the 
Recovery  Plan  was  still  imder  review  by 
the  National  Academy  of  Science.  Two 
commenters  questioned  if  a  water 
demand  for  Pyramid  Lake  or  cui-ui  had 
been  defined  or  if  DOI  had  performed  a 
demand  study  for  the  Newlands  Project 
and  concluded  it  needed  110,000  acre- 
faet  for  cm-ui.  Several  commenters 
believed  that  modeling  done  for 
Adjusted  OCAP  is  flawed  because  it 
doesn't  reflect  current  cui-ui  data  on 
population  or  lake  level  relationships, 
and  there  is  no  information  on  how  the 
cui-ui  index  was  formulated.  These 
commenters  also  thought  too  much 
water  might  be  going  to  Pyramid  Lake 
and  coidd  affsct  boating,  the  delta 
wetlands,  pelicans,  and  grazing.  One 
commenter  questioned  why  getting 
110,000  acre-feet  of  water  to  Pjrramid 
Lake  for  recovery  of  die  cui-ui  was  the 
sole  responsibilUy  for  the  Newlands 
Project 

Riasponse:  The  original  litigation  in 
Tribe  V.  Morton  i»  the  basis  for  the 
current  OCAP  for  the  Newlands  Project, 
and  that  case  is  based  on  the  Secretary's 
trust  responsibilities  to  the  Pyramid 
Tribe,  not  the  Secretary's 
responsibilities  under  ESA  to  recover 
cui-ui.  This  is  not  to  say  that  cui-ui    . 
recovwy  is  ignored  in  developing 
OCAP.  As  with  any  action  that  may 
affect  a  species  listed  under  the  ESA, 
the  Secr«tary  had  to  consider  the  effiacts 
of  the  1988  OCAP  on  cui-ui  and  consult 
with  the  fWS  which  resulted  in  the 
1988  biological  opinion.  We  have  again 
consulted  with  Uie  FWS  on  this 
Adjusted  OCAP  and  the  FWS  has 
confirmed  that  the  At^usted  OCAP  %vill 
not  adversely  affect  listed  species, 
including  the  endangered  cm-uL  The 
recent  population  increase  does  not 
alter  the  Secretary's  trust  responsibility 
to  ensure  that  only  the  water  needed  to 
serve  Project  watn  ri^ts  is  diverted 
from  the  Truckee  Rivw. 

The  Cui-ui  Recovery  Plan  calls  for 
annual  inflow  to  Pyramid  Lake  to 
increase  by  110,000  acre-faet,  although 
some  of  this  watn  may  be  in  the  form 
of  equivalent  benefits  like 


improvements  in  lower  Truckee  River 
habitat  or  enhanced  fish  passage  over 
Marble  Bluff  Dam.  This  amotmt  of  water 
or  its  equivalent  is  not  based  on  a  study 
of  how  much  water  can  or  should  be 
taken  from  the  Newlands  Project  for  cui- 
tii.  but  on  a  determination  of  the  water 
flows  and  Lake  levels  needed  to  ensure 
the  persistence  of  the  species. 

A  revised  provisional  version  of  the 
cui-ui  model  has  undergone  peer  review 
and  will  be  submitted  to  the  cui-ui 
recovery  teem  for  their  consideration  of 
the  model  and  its  results.  The  revised 
model  includes  new  information  on  cui- 
ui  spawning  and  survival  developed 
sinoB  the  current  model  version  was 
developed.  The  revised  model  is 
expected  to  better  mirror  the  recent 
increases  in  cui-ui  population.  Even 
with  the  cutient  cui-ui  model,  the  cui- 
ui  results  presented  in  Table  A  show  a 
marked  increase  in  cui-ui  numbers  over 
the  proposed  rule  modeling  because  of 
the  inclusion  of  the  three  good 
spawning  years  in  the  hycbology.  Except 
for  the  peer  review  of  the  model  noted 
above,  we  are  not  aware  of  any  review 
of  the  Cui-ui  Recovery  Plan  by  the 
National  Academy  of  Science. 

The  reduced  diversions  of  Truckee 
River  water  under  Adjusted  OCAP  do 
increase  inflow  to  Pyramid  Lake  and,  if 
the  next  95  ]rears  match  the  hydrology 
of  the  last  95  years  (as  the  model 
operates).  Pyramid  Lake  could  rise  as 
much  as  37  fset  This  would  inundate 
smne  mtimUng  recreational  facilities  and 
possibly  some  roads,  all  of  which  would 
have  to  be  relocated.  However,  this  only 
tmngs  the  elevation  of  Pyramid  Lake  to 
approximately  3,840  feet,  which  is  still 
lower  than  Marble  Bluff  Dam  and  well 
below  the  Lake  level  when  the 
Newlands  Project  began. 

7.  Impacts  on  Recreation:  lj»linnt«n 
Reservoir  is  one  of  Nevada's  most 
important  recreational  lakes.  It  is 
operated  as  a  State  park  recreation  area 
through  an  agreement  with  the  BOR  A 
number  of  comments  were  received 
citing  the  effects  of  lower  storage  targets 
in  Lahontan  Reservoir  on  use  of  the  lake 
for  boating,  fishing,  swimming,  and 
camping.  Nine  commenters  expressed 
concerns  for  recreation. 

Several  commenters  cited  Nevada's 
investment  of  $6.5  million  in  fecilities 
at  Lahontan  Reservoir,  and  view  the 
Adjusted  OCAP  as  a  breach  of  trust  of 
the  recreation  agreement  between  th» 
State  and  the  BOR,  and  furtho'.  as  a 
conflict  with  the  Reclamation 
Recreation  Management  Act  of  1992 
section  2802  findings. 

Most  impacts  are  related  to  the  lower 
water  levels  in  Lahontan  during  summo' 
holidajrs.  One  commenter  says  the  times 
the  July  target  of  150.000  acre-fiaet  won't 
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bs  met  increases  from  38  yean  to  54 
yean  out  of  94  yean.  Another 
commenter  cites  a  41  percent  reduction 
in  storage.  There  is  also  a  concern  that 
these  impacts  occur  at  a  time  of  rapid 
growth  in  Nevada.  One  commenter  sa3r8 
the  impact  of  losing  50,000  acre-fiset  to 
Pyramid  Lake  is  minimal  compared 
with  the  virtual  destruction  of 
recreation  at  Lahontan  by  these  changes. 
One  commenter  suggested  that  the  State 
of  Nevada  should  purchase  and  dedicate 
water  rights  for  recreation  at  Lahontan. 

Retponte:  Lahontan  Reservoir  was 
constructed  for  the  purpose  of  storing 
water  to  serve  the  Newlands  Project. 
The  Reservoir  itself  does  not  en)oy  an 
adjudicated  or  quantified  water  rioht. 
The  United  SUtea  Court  of  Appeals  for 
the  Ninth  Circuit  has  opined  that  "The 
Lahontan  Reservoir,  as  a  Project  built 
under  the  federal  Reclamation  Act.  was 
intended  for  the  primary  benefit  of  the 
ferman  who  woiild  use  its  waten  for 
irrigation,  and  any  beneficial  use  of  the 
reaervoir  by  way  of  recreation  could 
only  be  incidental  to  that  purpose." 
Further,  the  United  States  has  an 
aCRnnative  duty  punuant  to  its  trust 
obligations  to  the  PLPT  not  to  divert  any 
more  water  from  the  Truckee  River  than 
is  needed  to  meet  Project  water  riohts. 

Not  surprisingly,  the  water  level  in 
Lahontan  fluctuates  during  the 
izrtaation  season  and  from  year  to  jrear, 
and  is  not  always  fsvorable  to 
recreational  uses.  Modeling  results  for 
the  proposed  Adjusted  OCAP  indicate 
lower  levels  in  Lahontan  Reservoir 
during  the  recreation  season  than  are 
experienced  under  the  1988  OCAP.  In 
response  to  comments,  but  taking  the 
Secretary's  trust  responsibility  into 
account,  the  storage  targets  in  Adjusted 
OCAP  have  been  modified  from  tlie 
proposed  rule  as  shown  in  Table  A, 
lines  33  through  40.  This  change  in  the 
final  rule  provides  a  slight  increase  in 
recreation  levels  in  Lahontan  during  the 
summer  season. 

Water  levels  in  Lahontan  Reservoir 
under  the  Adjusted  OCAP  will  not 
cause  any  damage  to  the  existing 
recreation  feciUties  developed  and 
constructed  by  the  State  of  Nevada.  The 
concern  is  that  lower  water  levels  will 
"virtually  destroy"  the  Reservoir  as  an 
important  recreation  resource.  The  main 
obatacle  to  Lahontan  recreation  from 
lower  water  levels  is  the  boating  access 
to  the  Reservoir  via  paved  boat  ramps. 
The  boat  ramps  are  currently  useable 
down  to  a  storage  level  of  120.000  acre- 
feet  As  a  mitigation  measure  to  aoaure 
continued  boating  acceas  to  luihontan 
Reservoir,  the  DO!  proposes  to  extend 
the  boat  ramps  so  that  there  is  safe 
acceas  down  to  a  storage  level  of  90.000 
acre-feat  With  the  extnided  boat  rampa. 


modeling  results  for  Final  Adjusted 
OCAP  shown  on  Table  0  indicate  that 
there  should  be  boating  access  through 
the  L^r  Day  holiday  about  75  percent 
of  the  time. 

Regarding  the  suggestion  that  the 
State  of  Nevada  should  purchase  and 
dedicate  «vater  rights  for  Lahontan 
Reaervoir.  this  is  beyond  the  scope  of 
this  rule  and  beyond  DOI  jurisdiction. 
However,  the  State  has  had  discussions 
with  the  1X31  on  doing  exactly  this  in 
conjunction  with  acquiring  water  rights 
upstream  of  Lahontan  Resnvoir  for 
recreational  and  wetlands  use. 

8.  Impacts  on  Wetlands:  Eight 
commenten  were  concerned  that 
Adjusted  OCAP  would  adversely  affect 
the  efforts  of  the  FWS  and  the  State  of 
Nevada  to  restore  25,000  acres  of 
wetlands  in  L,ahontan  Valley  because  of 
reduced  flows  to  the  wetlands.  Flows  to 
wetlands  might  be  reduced  in  three 
ways.  First,  agricultural  water  rights 
acquired  by  the  FWS  or  the  State  and 
transferred  to  wetlands  are  subject  to  all 
OCAP  requirements  and  effects  on  the 
water  supply.  Any  increase  in  water 
shortages  for  hrmere  is  an  increase  in 
shortages  for  wetlands.  Second,  the 
lower  Lahontan  Reaervoir  storage  targets 
will  reduce  the  frequency  and  quantity 
of  spills  and  precautionary  draw -downs 
from  the  Reservoir,  a  portion  of  which 
flows  to  wetlands.  Third,  any  reduction 
in  the  water  applied  to  farm  lands 
reduces  the  return  flows  to  agricultural 
drains,  some  of  which  carry  water  to  the 
wetlands. 

Several  commenten  felt  that  Adjusted 
OCAP  conflicts  with  or  invalidates, the 
assiunptions  in  the  Water  Rights 
Acquisition  EIS  recently  published  by 
the  FWS.  because  they  will  need  to 
acquire  more  agricultural  water  rights. 
They  did  not  believe  it  was  the  role  of 
the  State  or  Federal  water  rights 
acquisition  programs  to  mitigate  for 
effects  from  Adjusted  OCAP.  One  also 
questioned  if  needing  to  mitigate  for 
effects  on  wetlands  was  contrary  to  the 
1988  OCAP  preamble. 

Finally,  one  commentar  asked  how 
the  OCAP  would  account  for  any 
wetland  water  rights  acquired  above 
Lahontan  Reservoir. 

Response:  Adjusted  OCAP  will  not 
cause  a  net  loss  in  wetlands,  however, 
it  will  have  a  minor  effect  on  how 
quickly  the  FWS  can  obtain  all  the 
«vater  it  needs  for  «vetlands,  snd  will 
require  the  FWS  to  obtain  additional 
water  rights.  Modeling  results  show  that 
the  long-term  effect  of  Adjusted  OCAP 
will  reduce  slightly  the  yield  from 
acquired  water  rights  for  wetlands, 
reduce  drainflows,  and  reduce  water 
reaching  the  nvetlands  from  spills.  The 
effect  of  Adjusted  OCAP  may  be  a 


reduction  in  headgate  deliveries  and 
drainflows  by  about  1.100  acre-feet.  The 
average  reduction  in  spilled  water  may 
be  4.000  acre-fset  Neither  of  these 
efiects  are  necessarily  addidve  because 
the  average  spill  reduction  does  not 
occur  in  the  same  year  as  droughts 
which  would  cause  delivery  and 
drainflow  reductions.  However,  the 
Project  and  the  wetlands  are  expected  to 
receive  a  full  supply  of  water  in  9  out 
of  10  yean.  In  fiiU  water  yean  or  in 
yean  with  spills,  there  would  be  no 
effect  on  headgate  deliveries  and  drain 
flows. 

The  precise  amount  of  addidonal 
water  mat  may  need  to  be  acquired 
cannot  be  determined  at  this  time 
because  the  modeled  effects  described 
above  do  not  occur  simultaneously,  and 
there  has  not  been  enough  time  to 
precisely  assess  the  long-term  average  ' 
acreage  produced  by  a  ^ven  water 
supply.  The  wetlands  acreage  will 
naturally  vary  because  of  wet  yean  and 
dry  yean.  The  TOD  policy  of  basing  a 
water  right  owner's  snare  of  water  in  a 
drought  year  on  both  active  and  inactive 
water  rights  will  slightly  augment  the 
amount  of  water  the  FWS  mi^t 
otherwise  receive  for  wetlands.  This  is 
because  a  portion  of  the  water  rights 
acquired  by  the  FWS  are  inactive,  and 
because  they  are  not  transferring  the  full 
water  duty.  Also,  the  amount  of  water 
reaching  wetlands  during  a  spill  or 
precautionary  release  is  variable.  Most 
of  the  water  released  does  not  reach  the 
¥vetlands  because  of  limitations  in  the 
system  to  deliver  water  to  the  wetlands, 
llie  FWS  is  considering  improvements 
in  the  Project  delivery  capacity  to  the 
wetlands  which  will  help  get  more 
water  to  wetlands  during  spills.  Under 
a  separate  action,  new  criteria  for  the 
management  of  excess  water  from 
precautionary  releeses  and  spills  from 
|jihnnt«n  Reservoir  are  being  developed 
by  the  BOR  These  criteria  will  help 
ensure  that  deliveries  of  excess  water  to 
wetlands  an  given  a  high  priority. 

The  effects  of  Adjusted  UCAP  were 
considered  hi  the  FWS  Water  Rights 
Acouisition  Pinal  EIS  (pa^as  4-145  to  4- 
147)  and  in  its  Record  of  Decision  on 
the  water  acquisition  alternative.  The 
FWS  acknowledged  that  it  mi|^t  have  to 
acquire  additional  vrater  rights  to  make 
up  for  any  reductions.  It  is  expected  to 
take  the  FWS  some  10  to  20  yean  and 
perhaps  longn  to  acquire  water  needed 
to  create,  on  average,  25,000  acrea  of 
wetlands.  Over  that  time,  in  managing 
water  to  have  an  average  amount  of 
wetlands,  it  will  be  very  difficult  to 
determine  how  much  additional  water 
had  to  be  acquired  because  of  Adjusted 
OCAP.  In  Its  Record  of  Decision,  the 
FWS  said  it  would  pariodicaUy  i 
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its  water  needs  and  its  ability  to  obtain 
water  from  all  the  sources  under 
consideration. 

The  State  of  Nevada  would 
experience  similar  effects  on  wetlands 
water,  proportional  to  the  amount  of 
water  rights  they  own,  however,  the 
FWS  must  acquire  the  necessary  water 
rights  to  achieve  the  full  25,000  acres  of 
wetlands. 

The  Adjusted  OCAP  does  not  address 
how  to  account  for  wetiands  water, 
rights  acquired  above  Lahontan 
Reservoir.  This  may  be  managed  on  a 
case-by-case  basis  by  the  DOI. 

9.  Impacts  on  Groundwater:  The 
Newlands  Project  is  the  principal  source 
of  water  for  recharge  to  the  shedlow 
aquifera  in  the  Lahontan  Valley  and 
Femley  areas.  Both  Fallon  and  Femley 
have  municipal  water  supplies  that  rely 
on  groundwater.  Elsewhere  in  die 
Lahontan  Valley,  individual  wells  and 
community  wells  provide  a  domestic 
water  supply. 

Fourteen  commenten  have  expmssed 
concemft  about  tiie  effects  of  the 
Adjusted  OCAP  on  groimdwater.  The 
source  of  concern  is  that  Adjusted 
OCAP  will  reduce  the  amount  of  water 
that  moves  through  the  Truckee  Canal 
and  that  is  available  for  use  in  the 
Lahontan  Valley.  A  number  of 
commenten  said  there  would  be 
significant  reductions  in  the  recharge  to 
the  shallow  aquifer  resulting  in  reduced 
water  for  domestic  wells,  for  municipal 
and  industrial  use,  and  adverse  effects 
on  water  quality. 

Several  commenten  were  concerned 
about  recharge  to  the  basalt  aqulDor  from 
which  the  Qty  of  Fallon  draws  its 
municipal  water  supply,  and  the 
secondary  effects  this  might  have  on 
future  water  supplies  and  economic 
development  in  the  area.  One 
commenter  said  the  effects  of  reduced 
drain  flows  posed  qualitative  risks  for 
humans  and  the  environment  and  might 
have  legal  implications  for  the  Carson 
River  above  Lahontan  Reservoir  and  in 
California. 

Several  commenten  also  were 
concerned  about  reduced  Truckee  Canal 
flow  affecting  recharge  to  the  aquifsn  in 
the  Femley  area,  and  thus  affecting 
municipal  water  quantity  and  quality, 
and  having  socio-economic  and 
environmental  impacts. 

Response:  The  recharge  of 
groundwater  from  irrigation  in  the 
Newlands  Project  is  incidental  and  there 
is  no  water  ri^t  to  require  recharge. 
Using  data  from  the  U.S.  Geological 
Survey  >  (USGS),  die  FWS,  in  dieir 


water  rights  acquisition  EIS.2  estimates 
the  current  average  recharge  in  the 
Lahontan  Valley  from  irrigated 
agricultiue  to  be  about  123.300  acre-fiset 
a  year.  At  completion  of  their  water 
rights  acquisitions,  the  FWS  estimates 
that  recharge  to  groundwater  will  be 
about  93,000  acre-feet  per  year. 

The  modeled  change  in  the  quantity 
of  water  from  the  Truckee  River 
reaching  Lahontan  Reservoir  from  the 
Current  Condition  to  the  Final  Adjusted 
OCAP  in  Table  A  is  20.200  acre-feet 
(line  10).  This  difference  in  inflow  is 
ofbet  because  the  lower  targets  result  in 
5.700  acre-feet  of  less  reservoir  loss  (line 
12)  from  evaporation  and  seepage,  llie 
exact  amount  of  loss  that  might  go  to 
seepage  is  unclear,  however,  seepage  is 
thought  to  contribute  only  minor 
amounts  of  water  to  groundwater 
recharge  in  Lahontan  Valley  (Mauer,  et. 
aJ.).  Of  the  remaining  reduction,  part  is 
accounted  for  by  a  difference  of  s^ut 
12,200  acre-feet  per  year  in  reduced 
spills  (line  14),  much  of  which  is 
surface  flow  that  goes  direcUy  to 
wetlands  and  the  Canon  Sink  and  does 
not  recharge  groundwater.  The 
remaining  portion  of  the  reduction  is 
2.550  acre-feet  from  water  applied  to 
irrigated  lands  (line  17).  The 
combination  of  spills  and  reduction  to 
irrigation  is  14.750  acre-feet  per  year, 
resulting  in  a  net  annual  recharge  of 
about  108.550  acre-feet  at  current  rates, 
and  about  78.250  acre-feet  after  wetland 
water  acquisitions.  This  recharge  rate  fer 
exceeds  the  current  water  consumption 
of  about  13.000  acre-feet  in  the 
Lahontan  Valley  from  municipal  and 
domestic  well  sources. 

Adjusted  OCAP  will  Increase 
shortages  during  drought  yean  as 
shown  in  Table  B.  However,  well 
monitoring  in  the  Lahontan  Valley  by 
the  USGS  during  and  following  the  last 
drought  period  shows  that  water  levels 
in  the  shallow  aquifer  drop  during 
droughts  but  returned  to  pre-droi^t 
levels  during  fiill  water  yean.^  The 
Adjusted  OCAP  is  modeled  to  provide 
full  water  yean  in  9  out  of  10  yean. 
Generally,  any  effect  the  Adjusted 
OCAP  might  have  on  groundwater 
levels  in  the  shallow  aquifer  during 
droughts  would  be  eliininated  by 
subsequent  full  water  yean. 

The  pasalt  aquifw  is  already  being 
mined  by  the  municipal  water 
withdrawals  for  the  City  of  Fallim, 
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Naval  Air  Station,  and  Fallon  Tribe.  The 
degree  to  which  the  basalt  aquifer  is 
recharged  by  the  shallow  and 
intermediate  aquifera  is  uncertain,  but  is 
the  subject  of  a  study  by  the  USGS  being 
fimded  by  the  Navy  and  DOI.  The  study 
will  help  define  how  the  basalt  aquifer 
is  recharged  and  its  potential  for 
recharge  from  surfece  water  supplies.  If 
the  shallow  aquifer  is  an  important 
recharge  pathway  for  the  basalt  aquifer, 
then  in  9  out  of  10  yean  the  Adjusted 
OCAP  would  have  no  efiiect  on  recharge 
to  the  basalt  aquifer.  Even  in  drought 
years  and  with  any  additional  water 
shortage  related  to  the  Adjusted  OCAP, 
the  effect  on  groundwater  levels  in  the 
shallow  aquifer  is  unknown  and  the 
degree  to  which  this  affects  the  basalt 
aquifer  likewise  unknown,  but  is  not 
e»>ected  to  be  large. 

Lahontan  Valley,  formed  under 
ancient  Lake  Lahontan  and  then  from    '• 
the  sediments  borne  by  the  meandering 
Carson  River,  has  numerous  r 

discontinuous,  unconsolidated  deposits 
of  sands,  silts,  and  clays  that  caused 
great  variability  in  local  use  and  Quality 
of  groundwater.  The  local  variability 
and  the  small  reduction  in  groimdwater 
recharge  compared  with  natural  events 
like  droughts  makes  it  impossible  to 
identify  any  effects  on  groundwater 
quality  or  drain  water  quality. 

Reducing  the  total  flow  of  water 
through  the  Truckee  Canal  to  Lahontan 
Reservoir  will  likely  reduce  seepage  into 
groundwater  in  the  Femley.  Hazen,  and 
Swingle  Bench  areas.  The  modeled 
change  in  canal  loss  from  the  current 
condition  to  Adjusted  OCAP  is  about 
1 ,900  acre-feet  per  year  out  of  a  current 
canal  and  irrigation  recharge  of  mora 
than  41,000  acre-feet  per  year  of 
recharge  from  Project  irrigation.  The 
percent  reduction  in  recharge  that  may 
affect  a  particular  community  along  the 
Truckee  Canal  is  not  known. 

10.  Effects  on  the  Fallon  Paiute- 
Shoshone  Tribes:  The  Fallon  Paiute- 
Shoshone  Tribe  Reservation  is  located 
within  the  Project  and  has  Project  water 
rights.  One  commenter  asked  M^y  the 
protection  of  the  Tribe's  trust  interests 
had  been  dropped  from  the  guiding 
principles  in  Adjusted  OCAP.  Another 
commenter  was  concerned  with  effects 
of  Adjusted  OCAP  on  the  domestic 
wator  supply  of  the  Tribe.  Two 
commenten  objected  to  the  Tribe 
receiving  a  fidl  supply  of  water  down  to 
a  56  [>ercent  water  year  and  wanted  to 
know  why  this  didn't  apply  to  other 
water  usen  in  the  Project 

Response:  Tbe  reference  to  fulfilling 
Federal  trust  responsibilities  to  the 
Fallon  Tribe  was  inadvertentiy  deleted 
from  the  list  of  guiding  principles  that 
appeared  in  the  propoaed  rule.  The 
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Fallon  Tribe  is  added  to  this  principle 
in  the  preamble  to  this  Ad)ustad  OCAP 

rule. 

The  domestic  water  supply  on  the 
FalloD  Indian  Reservation  comas  firom 
wells  in  the  hasah  aquifer.  The 
discussion  on  the  besalt  aquifer  In  9. 
above  applies  here  as  well. 

Reganflng  the  allocation  of  water  to 
the  Tribe  in  a  water  short  year,  the  Tribe 
is  tieeted  by  TdD  exactly  as  everyone 
else  is  in  the  Project  In  water  short 
yeers.  TCID  bases  water  allocations  on 
each  water  users  total  water  right 
including  active  and  inactive  water 
rights.  The  Fallon  Tribe  has  19,041.05 
acre-feet  of  water  ri^ts  appurtenan!  to 
their  Reservation.  However,  Pub.  L. 
101-618  limited  the  Tribe  to  using  only 
10.587.5  acre-feet  or  approximately  56 
percent  of  that  wrater  right  per  yeer  as 
part  of  a  settlement  with  the  Tribe. 
Though  the  remaining  8,453.55  acre-feet 
of  water  rights  are  not  active  because  the 
Tribe  cannot  call  for  this  water,  the  DOI 
pays  operations  snd  maintenance  fees  to 
TOD  on  the  full  10,041.05  acre-foot 
water  right  Therefore,  in  a  56  percent 
water  year  (or  better),  the  Tribe  geta  56 
percent  of  19,041.05  acre-fiset  of  water 
which  equab  their  use  cep  of  10.587.5 
acre-Cwt. 

nL  Techakel  Isaoea 

1.  Roek  Dam  Ditch:  The  propoaed 
Adjusted  OCAP  rule  would  have 
changed  how  certain  diversions  to  Rock 
Dam  Ditch  are  counted.  Rock  Dam  Ditch 
may  receive  water  directly  from  rel 
at  Lahontan  Reservoir,  or  may  get 
directly  from  the  Truckee  Canal  via  a 
siphon  pipe  under  the  stilling  basin 
below  Lahontan  Dam.  hi  the  proposed 
rule,  diversions  directly  from  the 
Truckee  Canal  would  have  counted 
against  the  Truckee  Division.  Two 
commenters  noted  that  this  is  incorrect 
and  all  diversion  to  Rock  Dam  Ditch 
should  be  counted  in  the  Carson 
Division. 

Rmponae:  The  commenters  are 
correct,  as  the  water  that  reaches  Rock 
Dam  Ditch  would,  in  all  cases,  come  - 
from  «vater  in  Lahontan  Reservoir  or 
destined  to  arrive  in  Lahontan 
Raeervoir.  The  language  at  section 
418.23  ha^been  revised. 

2.  Cndit  and  Debit  Procedures:  Three 
commenters  object  to  how  the  credit 
and  debit  incentive  provisions 
preeerved  from  the  1968  OCAP  provide 
ror  a  full  debit  but  a  credit  of  only  two- 
thirds  of  the  actual  savings.  They 
sunest  the  credit  should  be  a  full  credit 

^nnponae:  Theae  credit  and  debit 
provisions  are  in  the  1988  OCAP  as  a 
way  to  encourage  the  Project  to  meet  or 
exceed  the  efficiency  targets.  The  debit 
is  based  fully  on  the  excess  water  that 


was  used  In  the  season.  Using  that 
excess  wster  leaves  Lahontan  Reservoir 
with  less  wiolar  carryover  storage,  and 
allows  for  larger  amounts  of  Truckee 
River  water  to  be  diverted  to  make  up 
for  the  "hole"  that  was  left  in  the 
Reservoir. 

The  credit  provision  allows  the 
Project  to  take  advantage  of  the  unused 
water  any  time  it  exceeds  the  efficiency 
targets.  By  definition,  this  unused  water 
is  water  that  was  not  needed  to  serve 
Project  water  righu.  The  Gesell  decision 
in  Tribe  v.  Morion  specifies  that  only 
the  water  needed  to  serve  Project  water 
rights  can  be  diverted  to  the  Project 
from  the  Truckee  River.  Therefore,  the 
Project  earns  a  credit  for  the  portion  of 
the  Carson  River  water  saved  throush 
greater  efficiency,  presumed  to  be  u>out 
two-thirds  beceuse  sbout  two-thirds  of 
the  Project  water  comes  from  the  Carson 
River.  The  remaining  third  stays  in 
Lahontan  Reservoir  to  help  reduce 
future  diversions  of  Trucluse  River  water 
as  s  way  of  returning  the  Truckee  River 
water  that  was  not  needed  when  the 
credit  was  earned. 

3.  Forecaaiing:  One  commentar 
wanted  clarification  of  how  the 
deliberative  forecasting  procees  will 
work  and  wanted  to  kncnv  if  this  would 
avoid  what  happened  in  the  1993-1994 
seeson  when  a  mil  water  yeer  wes 
Initially  Ibrecast  snd  it  turned  out  to  be 
one  of  the  driest  yeers  on  record. 

Reaponae:  The  1988  OCAP  required 
the  BOR  to  rely  solely  on  Uie  NRCS 
runoff  forecasts  for  the  Carson  River. 
However,  there  are  runoff  forecasts 
prepared  by  other  Federal  and  State 
agencies  that  can  be  used  along  with  the 
NRCS  forecast  The  consultation  process 
also  allows  the  BOR  to  take  advantage 
of  the  years  of  experience  available  from 
local  authorities.  This  change  was 
proposed  in  the  Adjusted  OCAP  in 
response  to  the  situation  that  occurred 
in  1993-1994. 

4.  Water  Rights  Mape:  Two 
commenters  object  to  using  the  ixJlfs 
wster  maps  to  determine  eligible  land 
Irrigated  with  transferred  water  rights, 
saying  that  the  maps  were  never 
intended  to  be  in  OCAP.  They  suggest 
that  eligible  lands  should  follow  what  is 
defined  in  contracts,  decrees,  snd  State 
law.  

Response:  The  BOR  relies  on  the  TCID 
to  me<"t'»i"  snd  keep  up-to-dste  these 
water  rights  maps  as  the  basis  for 
determining  which  lends  are  eligible  to 
be  irrigated.  The  land  definitions  in 
contracts  and  decrees  do  not  indicate 
whether  a  particular  parcel  has  been 
irrigated  and  is  deemed  to  have  a  valid 
water  right.  Issues  of  eligible  land  and 
valid  transfers  are  before  the  Nevada 
State  Engineer  at  this  time. 


5.  Floodt:  One  commenter  said  that 
before  completing  the  rulemaking  a 
study  needs  to  be  done  of  whether 
OCAP  contribute  to  flooding. 

Aesponse;  The  flooding  on  the  Carson 
and  Truckee  Rivers  in  1997  was  an 
excellent  example  of  how  OCAP  do  not 
affect  flooding.  Thanks  to  Lahontan 
Dam  and  Reservoir,  the  communities 
below  the  dam  were  the  only  areas  that 
were  not  flooded  in  January  1997.  The 
irrigation  system  below  the  Dam, 
including  the  Carson  River,  can  handle 
releases  of  about  2,000  cubic  feet  per 
second  (ch)  without  causing  flooding. 
During  the  flood,  the  Inflow  to  liahontan 
Reservoir  was  higher  than  10,000  cb  at 
times.  That  flow  would  have  caused 
widespreed  flooding  in  the  Lahontan 
Valley  if  not  for  the  storage  available  in 
the  Raaervoir.  Without  sny  OCAP,  much 
less  spece  would  heve  bona  svailable  to 
ceptun  end  regulate  the  flood  watan 
because,  prior  to  OCAP,  the  Project 
diverted  water  from  the  Truckee  River 
yeer-round.  The  Adjusted  OCAP^will 
further  help  reduce  flooding  risks. 

6.  1907  OCAP  Languoge:  One 
commenter  suggested  leeving  in  piece 
the  Statement  of  Considerations  and 
some  objectives  from  the  1967  OCAP 
that  is  currentiy  in  the  Code  of  Federal 
Regulations  at  43  CFR  Part  418  and  is 
to  be  replSced  by  this  rule.  The 
commenter  ssys  the  information  is 
important  to  understanding  the  need  for 
OCAP. 

Response:  Much  of  the  information 
contained  in  the  1967  OCAP  Statement 
of  Considerations  has  been  incorporated 
in  the  preamble  to  this  rulemaking  and 
prior  OCAPs.  The  1967  OCAP  U  being 
replaced  in  its  entirety. 

Administrative  Matters 

•  This  rule  has  been  made  effective 
on  publication  to  stop  ongoing 
diversions  of  water  from  the  Truckee 
River  to  Lahontan  Reservoir.  Under  the 
current  1988  OCAP  storage  target 
provisions,  spproximately  500  acre-faet 
per  day  are  being  diverted.  The 
diversion  will  continue  to  divert  imtil 
the  Adjusted  OCAP  and  a  new  set  of 
Lahontan  Reservoir  storage  targets  go 
into  effect  This  water  is  not  needed  to 
serve  water  rights  in  the  Newlands 
Project  at  this  time  and  in  accordance 
with  the  requirements  of  Tribe  v. 
Morton  is  water  that  must  flow  to 
Pyramid  Lake. 

•  This  rule  is  not  a  significant  rule 
under  Executive  Order  (E.O.)  12866  and 
does  not  require  review  by  the  OMB. 

•  As  required  by  the  Regulstory 
Flexibility  Act,  it  is  hereby  certified  thst 
this  rule  will  not  have  a  significant 
Impact  on  small  business  entities. 
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•  This  rule  does  not  include  any 
collections  of  information  requiring 
approval  under  the  Paperwork 
Reduction  Act 

•  The  1X31  has  determined  that  the 
proposed  rule  is  not  a  major  Federal 
action  having  significant  effects  on  the 
human  and  natural  environment.  An 
environmental  assessment  (EA)  has 
been  prepared  on  the  effects  of  the 
proposed  nde. 

•  The  proposed  rule  has  no 
substantial  efiiects  on  Federalism  under 
the  requirements  of  E.O.  12612. 

•  The  proposed  rule  does  not  have  a 
significant  impact  on  family 
formulation,  maintenance,  and  general 
well-being  under  the  requirements  of 
E.0. 12606. 

•  The  proposed  rule  does  not 
represent  a  government  action  that 
would  interfere  with  constitutionally 
protected  pn^Mrty  rights  and  does  not 
require  a  Takings  Implications 
Assessment  under  E.0. 12630. 

•  The  proposed  rule  meets  the 
applicable  standards  of  civil  justice 
reform  in  accordance  with  E.O.  12988. 

•  The  proposed  r\ile  will  not  result  in 
aggregate  annual  expenditures  in  excess 
of  $100  ndllion  by  state,  local,  and  tribal 
governments,  or  the  private  sector  and 
is,  therefore,  not  subject  to  the 
requirements  of  Section  202  o(  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

The  author  of  this  rule  is  Jeffrey 
Zippin  of  the  Department  of  the  Interior, 
Truckee-Carson  Coordination  Office. 

The  rule  replaces  the  1967  OCAP 
regulations  at  43  CFR  418.  That 
r^ulation  was  superseded  by 
subsequent  U.S.  District  Court-approved 
OCAP,  including  the  1988  OCAP,  which 
are  the  basis  for  this  rule. 

List  of  Sab)ectB  in  43  CFR  Pert  418 

Irrigation.  Water  supply,  Newlands 
Irrigation  Project;  Operating  criteria  and 
procedures. 

Dated:  December  11. 1997. 
Pati<daJ.lliiil 

Assistant  Secrotaiy — Water  and  Science. 

For  the  reasons  set  forth  in  the 
preamble,  43  CFR  part  418  is  revised  to 
read  as  follows: 

PART  418-OPERATINQ  CRITERIA 
AND  PROCEDURES  FOR  THE 
NEWLANDS  RECLAMATION 
PROJECT.  NEVADA 


Geoarall 

Sec. 

418.1  Definitions. 

418.2  How  Project  water  may  be  used. 

418.3  ECbct  of  tliese  regulations  on  water 
rights. 

418.4  ProhibitMi  deUverias. 


418.5  Responsibility  Cor  violations. 

418.6  Fallon  Paiute-Shoshone  Indian 
Reservation. 

Conditions  of  Water  DeUveiy 

418.7  Who  may  receive  irrigation  deliveries. 

418.8  Types  of  eligible  land. 

418.9  Reporting  changes  in  eligible  land. 

418.10  Determining  the  amount  of  water 
duty  to  be  paid. 

418.11  Valid  headgate  deliveries. 

418.12  Project  efficiency. 

418.13  Maidmum  allovrable  limits. 

MonitoriBg  Divefsions 

418.14  Recordkeeping  requirements. 

418.15  Operations  monitming. 

Operatioiis  and  Maoagement 

418.16  Using  water  for  power  generation. 

418.17  Truckee  and  Canon  River  water  use. 

418.18  Diversions  at  Deitiy  Dam. 

418.19  Diversions  from  the  Truckee  River  to 
the  Truckee  Division. 

418.20  Diversions  from  the  Truckee  River  to 
Lahontan  Reservoir,  January  through 
Jifkie. 

418.21  Diversion  of  Truckee  River  water  to 
Lahontan  Reservoir,  July  through 
December 

418.22  Future  adjustments  to  Lahontan 
Reservoir  storage  targets.  - 

418.23  Diversion  of  Rode  Dam  Ditch  water. 

418.24  Precautionary  draw  down  and  q>ills 
from  Lahontan  Reservoir. 

418.25  Water  use  for  other  tlian  Newlands 
Project 

418.28    Charges  for  water  use. 
418.27    Distribution  system  operation. 


Conservation  measures. 
Cooperative  programs. 


418.28  Conditions  of  delivery. 

418.29  Project  management 

418.30  Provisions  required  in  fetoie 
contracts. 

Water 

418.31 
418.32 

ImpI 

418.33  Purpose  of  the  implementation 
strategy. 

418.34  Valid  headgate  deliveries. 

418.35  Efficiencies. 

418.36  Incentives  for  additional  fong  term 
conservation. 

418.37  Disincentives  for  lower  efKciency. 

418.38  Maximum  allovrable  diversicm 
(MAD). 

Appendix  A  to  Part  418— Expected  Project 
Coinre]rance  Efficiency 

Anthartty:  43  U.S.C  391.  et  seq.:  43  U.S.C 
373:  43  U.S.C  614.  et  seq.;  104  Stat  3289, 
Pub.  L.  101-618. 

General  Provisiwns 

{418.1    OennWons. 

Bureau  meens  the  Bureau  of 
Reclamation. 

Decrees  means  the  Alpine  decree 
{United  States  v.  Alpine  Land  and      ^ 
Reservoir  Co.,  503  F.  Supp.  877  (D.  Nev. 
1980))  and  the  Orr  Ditch  decree  [United 


States  V.  Orr  Water  Ditch  Co..  Equity  No. 
A-^  p.  Nev.)) 

District  means  the  Truckee-Carson 
Inigatipn  District  or  any  other  approved 
Newlands  Project  operator. 

Eligible  land  means  Project  land 
which  at  the  time  of  delivery  has  a  valid 
water  right  and  either 

(1)  Is  classified  as  irrigable  under 
Biueau  land  classification  standards    .r 
(Reclamation  Instruction  Series  510);  or 

(2)  Has  a  paid  out  Project  water  rf^t 
Full  reservoir  means  295,500  acre-feet 

in  Lahontan  Reservoir  using  Truckee 
River  diversions.  The  Reservoir  can  fill 
above  295.500  acre-feet  to  316.500  acre- 
feet  with  Carson  River  inflow  and  the 
use  of  flash  boards.  Intentional  storage 
on  the  flash  boards  will  occiu  only  after 
the  peak  runoff. 

Project  means  the  Newlands  Irrigation 
Project  in  western  Nevada. 


f41&2   HowProfselwMwmaybei 

Project  yrater  may  be  delivered  only  to 
serve  vaUd  water  rights  used  for 

(a)  Maintenance  of  wetlands  and  fish 
and  wildlife  including  endangered  and 
threatened  species; 

(b)  Recreetion; 

(c)  brigation  of  eligible  land;  and 

(d)  Domestic  and  other  uses  of  Project 
water  as  defined  by  the  decrees. 

14184   enedof 


This  part  governs  water  uses  within 
existing  rights.  This  psrt  does  not  in  any 
way  change,  amend,  modify,  abandon, 
diminish,  or  extend  existing  rights. 
Water  rights  transfers  will  be 
determined  l>y  the  Nevada  State 
Engineer  under  the  provisions  of  the 
Alpine  decree. 


1416.4 

The  District  must  not  deliver  Project 
water  or  permit  its  use  except  as 
provided  in  tliis  part.  No  Prefect  water 
will  be  released  in  excess  of  the 
maximum  allowable  divenlon  or 
delivered  to  ineligible  lands.  Delivery  of 
water  to  land  in  excess  of  established 
water  duties  is  prohibited. 


1418.5 

Violations  of  the  terms  and  provisions 
of  this  part  must  be  reported 
immediately  to  the  Bureau.  The  District 
or  Individual  water  usos  will  be 
responsible  for  any  shortages  to  water 
usen  occasioned  by  waste  or  excess 
delivery  or  delivery  of  water  to 
ineligible  land  as  provided  in  this  pert 

{  418.8   FaNon  Pekiie^lMjeliuiia  Indfen 


Nothing  in  this  part  afiiects: 
(a)  The  authority  of  the  Fallon  Paiute- 
Shoshone  Tribe  to  use  water  on  the 
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Tribe's  raservation  which  was  delivered 
to  the  Reservation  in  accordance  with 
this  part;  or 

(bj  The  Secretary's  trust  responsibility 
with  respect  to  the  Fallon  Faiute- 
Shoshone  Tribe. 

Conditioas  of  Water  OaUvary 
|4ia.7   Wtwmay 


Protect  irrigation  water  deliveries  may 
be  made  only  to  eligible  land  to  be 
irrigated.  The  District  must  maintain 
records  for  each  individual  water  right 
holder  indicating  the  number  of  eli^ble 
acres  irrigated  and  the  amount  of  water 
ordered  and  delivered. 


|4itJ  Typaaof( 

(a)  Eligible  land  actually  irrigated. 
During  each  year,  the  Dis^ct.  in 
cooperation  with  the  Bureau,  must 
identify  and  report  to  the  Bureau  the 
location  and  number  of  acres  of  eligible 
land  irrigated  in  the  Project.  Possible 
irrigation  of  ineligible  land  will  also  be 
identified.  The  Bureau  will  review  data 
to  ensure  compliance  with  this  part.  The 
District,  in  cooperation  with  the  Bureau, 
will  be  responsible  for  field  checking 
potential  violations  and  immediately 
■topping  delivery  of  Project  water  to  any 
ineligible  land.  The  Bureau  may  also 
audit  as  appropriate. 

(b)  Elipole  land  with  trangfemd 
water  rights.  The  District  water  rights 
maps  dated  August  1981  through 
January  1983  will  be  used  as  the  basis 
for  determining  which  lands  have  a 
valid  water  right.  The  original  maps  will 
be  maintained  by  the  District.  The 
District  must  provide  copies  of  the  maps 
to  the  Bureau.  The  District  will  alter  the 
maps  and  the  copies  to  account  for 
water  right  transfers  as  the  transfers  are 
approved  by  the  Nevada  State  Engineer. 

(c)  Other  eligible  land.  The  Bureau 
will  also  identify  eligible  land  that  was 
not  irrigated  during  the  prior  irrigation 


0418^9    RapoftlnQ  cnanQsa  In  1 

(a)  Eligible  land  anticipated  to  be 
irrigated.  (1)  Anticipated  changes  in 
irrigated  eligible  land  from  the  prior 
year  will  be  reported  to  the  Bureau's 
Lahontan  Area  Office  by  the  District  by 
March  1  of  each  year.  The  District  will 
adjust  the  acreage  of  the  eligible  land 
anticipated  to  be  irrigated  to  correct  for 
inaccuracies,  water  right  transfers  that 
have  been  finally  approved  by  the 
Nevada  State  Engineer,  and  any  other 
action  that  affects  the  number  of  eligible 
acraa,  acres  anticipated  to  be  irrigated, 
or  water  deliveries. 

(2)  As  the  adjustments  are  made,  the 
District  will  provide  updated 
information  to  the  Bureau  for  review 


and  approval.  The  District  must  adjust 
anticipated  water  allocations  to 
individual  water  users  accordingly.  The 
allocations  will  at  all  times  be  based  on 
a  maximum  annual  entitlement  of  3.5 
acre-faet  (AF)  per  acre  of  bottom  land, 
4.5  AF  per  acre  of  bench  land,  and  1.5 
AF  per  acre  of  pasture  land  that  is 
anticipated  to  be  irrigated  and  not  on 
the  niunber  of  water-righted  acres. 

(3)  The  District  will  provide  the 
individual  water  users  with  the 
approved  data  regarding  the  anticipated 
acreage  to  be  irrigated  and  water 
allocations  for  each  water  user  that  year. 

(i)  Any  adjustments  based  on  rhanj— 
in  lands  anticipated  to  be  irrigated 
during  the  irrigation  season  must  be 
reported  by  the  individual  water  user  to 
the  District 

(ii)  The  District  will,  in  turn,  notify 
the  Bureau  of  any  changes  in  irrigated 
acreage  which  must  be  accounted  for. 

(iilTEach  landowner's  antidpatad 
acreage  must  be  less  than  or  equal  to  the 
landowner's  eligible  acreaae. 

(4)  Should  a  landowner  oelieve  that 
the  number  of  acrea  of  eligible  land  he 
or  she  is  entitled  to  irrigate  is  different 
from  the  number  of  acres  as  apfiroved 
by  the  Bureau,  the  landowner  must 
notify  the  District  and  present 
appropriate  documentation  regarding 
the  subject  acreage.  The  District  must 
record  the  information  and  present  the 
claim  to  the  Bureau  for  further 
consideration. 

(i)  If  the  Bureau  determines  there  is 
sufGcient  support  for  the  landowner's 
claim,  then  adjustments  will  be  made  to 
acconunodate  the  changes  requested  by 
the  landowner. 

(ii)  If  the  Bureau  disallows  the 
landowner's  claim,  the  Bureau  must 
notify  the  District  in  writing.  The 
District  will,  in  turn,  inform  the 
landowner  of  the  disposition  of  the 
claim  and  the  reasons  therefore,  and 
will  further  instruct  the  landowner  that 
he  or  she  may  seek  judicial  review  of 
the  Bureau's  determination  luider  the 
decrees.  If  the  dispute  affects  the  currant 
year,  then  the  Bureau  and  the  District 
will  seek  to  expedite  any  court 
proceeding. 

(b)  Changet  in  domeatic  and  other 
luea.  By  March  1  of  each  year,  the 
District  must  report  to  the  Bureau  all 
anticipated  domestic  and  other  water 
uses.  This  notification  must  include  a 
detailed  explanation  of  the  criteria  used 
in  allowing  the  use  and  sufficient 
documentation  on  the  type  and  amount 
of  use  by  each  water  user  to  demonstrate 
to  the  satisfaction  of  the  Bureau  that 
each  water  user  is  in  compliance  with 
the  criteria.  With  adequate 
documenUtion,  the  EHstrict  may  notify 
the  Bureau  of  any  changes  in  domestic 


water  requirements  at  any  time  during 
the  year. 


f41t.10    Detarmlnlng  the  amount  of  \ 
dutytabatfaNvaiad. 

(a)  Eligible  land  may  receive  no  more 
than  the  amount  of  water  in  acre-feet 

ir  year  esteblished  as  maximum  form 
eadgate  delivery  allowances  by  the 
decrees.  All  water  use  is  limited  to  that 
amount  reasonably  necessary  for 
economical  and  beneficial  use  under  the 
decrees. 

(b)  The  annual  water  dufy  as  assigned 
by  the  decrees  is  a  maximum  of  4.5  AF 
per  acre  for  bench  lands  and  a 
m^iritniiin  of  3.5  AF  per  SfCre  for  bottom 
lands.  The  water  dufy  for  fields  with  a 
mixture  of  bench  and  bottom  lands  must 
be  the  water  dufy  of  the  majority 
acreage.  Bench  and  botiom  land 
designations  as  finally  approved  by  the 
United  States  District  Court  for  the 
District  of  Nevada  will  be  used  in 
determining  the  maximum  water  dufy 
for  any  parcel  of  eligible  land.  The 
annual  water  dufy  for  pasture  land 
established  by  contract  is  1.5  AF  per 
acre. 


1418.11    VaMI 

The  valid  water  deliveries  at  the 
headgate  are  set  by  the  product  of 
eligible  land  actuaUy  irrigated 
multiplied  by  the  appropriate  water 
dufy  in  accordance  with  §§  418.8  and 
418.10.  The  District  will  regularly 
monitor  all  water  deUveries  and  report 
in  accordance  with  §  418.9.  No  amount 
of  water  will  be  delivered  in  excess  of 
the  individual  water  user's  headgate 
entiUement  In  the  event  excess 
deliveries  shoidd  occur,  such  amoont 
will  be  automatically  reflected  in  the 
efficiency  deficit  adjustment  to  the 
Lahontan  storage.  Water  delivered  in 
excess  of  entiUements  must  not  be 
considwed  valid  for  purposes  of 
computing  project  efficiency. 

(418.12   Prafaol  afHcienoy* 

(a)  The  principal  feature  of  this  part 
is  to  obtain  a  reasonable  level  of 
efficiency  in  supplying  water  to  the 
headgate  by  the  District.  The  efficiency 
targets  established  by  this  part  are  the 
cornerstone  of  the  enforcement  and  the 
incentive  provisions  and  when 
implemented  will  aid  other  competing 
uses. 

(b)  The  efficiency  is  readily  calculable 
at  the  year's  end,  readily  applicable  to 
water  appropriate  to  that  year,  able  to  be 
compared  to  other  irrigation  systems 
even  though  there  may  be  many 
dissimilarities,  appropriate  for  long  term 
averaging,  adjustable  to  any  headgate 
delivery  level  including  droughts  or 
allocations,  automatically  adjjusts  to 
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changes  during  the  year  and  accurately 
accounts  for  misappropriated  water. 
Efficiency  also  can  be  achieved  through 
any  number  of  meesures  from 
operations  to  changes  in  the  fecilities 
and  can  be  meastued  as  an  end  product 
without  regard  to  the  approach.  Thus  it 
is  flexible  enough  to  allow  local 
decision  making  and  yet  is  feet  based  to 
minimir4^  disputes. 

(c)  Assuming  the  heedgate  deliveries 
are  valid  and  enforceable,  conveyance 
efficiency  is  the  only  remaining  variable 
in  determining  the  quantify  of  water 
needed  to  be  supplied  to  the  District. 
Conveyance  efficiency  is  a  measure  of 
how  much  water  is  released  into  the 
irrigation  sjrstem  relative  to  actual 
headgate  deliveries.  Difflwenees  in 
efficiency,  therefore,  are  directiy 
convertible  to  acre-fleet  The  differences 
in  efficiency,  expressed  as  a  quantify  in 
acre-fiaet,  may  be  added  to  or  subtrKted 
from  the  actiud  Lahontan  Reservoir 
storage  level  before  it  is  compared  to  the 
monthly  storage  objective.  Thus,  the 
diversions  from  the  Truckee  River, 
operation  of  other  fecilities  (e.g. . 
Stampede  Reservoir)  and  decisions 
related  to  Lahontan  Reservoir  are  made 
after  the  efficiency  storage  adjustments 
have  been  made.  Operating  decisions 
are  made  as  if  the  adjusted  storage 
reflected  actual  conditions. 

(1)  Bffidemcy  incentive  credits.  In  any 
year  that  the  District's  actual  efficiency 
exceeds  the  target  efficiency  for  the 


actual  headgate  delivery,  two-thirds  of 
the  resultant  savings,  in  water,  will  be 
credited  to  the  District  as  storage  in 
Lahontan.  This  storage  emount  will 
remain  in  Lahontan  Reservoir  as  water 
available  to  the  District  to  use  at  its 
discretion  consistent  with  Nevada  and 
Federal  law.  Such  uses  may  include 
wetlands  (directiy  or  incidentally), 
power  production,  recreation,  a  hedge 
against  future  shortages  or  whatever  else 
the  District  determines.  The  storage  is 
credited  at  the  end  of  the  irrigation 
season  from  which  it  was  earned.  This 
storage  "floats"  on  top  of  the  reservoir 
so  that  if  it  is  unused  it  will  be  spilled 
first  if  the  reservoir  spills.  The  District 
.  may  use  all  capacify  of  Lahontan 
Resiarvoir  not  needed  for  project 
purposes  to  store  credits. 

(2)  Efficiency  disincentive  debits.  In 
any  year  that  the  District's  actual 
efficiency  fells  short  of  the  target 
appropriate  to  the  actual  headgate 
delivoies,  then  the  resultant  excess 
watv  that  was  used  is  considered 
bomwred  from  the  future.  Thus  it 
becomes  a  storage  debit  adjustment  to 
the  actual  lahontan  Reservoir  stor^e 
level  for  determining  all  operational 
decisions.  The  debit  may  accumulate 
but  may  not  exceed  a  mairimiim  as 
defined  in  §  418.13(b).  The  debit  must 
be  ofibet  by  an  existing  incentive  credit 
or.  if  none  is  available,  by  a  subsequent 
incentive  at  a  full  credit  (not  a  2/3 


credit),  or  finally  by  a  restriction  of 
actual  headgate  deliveries  by  the 
District.  This  would  only  be  done 
prospectively  (a  subsequent  year)  so  the 
District  and  the  water  users  can  prepare 
accordingly.  Since  the  debit  does  not 
immediately  affect  other  competing  uses 
or  the  District  (except  in  a  real  drought), 
it  allows  for  future  planning  and 
averaging  over  time. 

(3)  Efficiency  targets.  To  determine 
the  efficiency  target  the  system  delivery 
losses  were  divided  into  categories  such 
as  seep^e,  evaporation  and  operational 
losses,  llie  "reasonable"  level  of  savings 
for  each  category  was  then  determined 
by  starting  with  corrent  operating 
experience  and  appljdng  the  added 
knowledge  from  several  measures. 
Means  of  achieving  the  efficiency 
targets,  indudii^  tiie  specific 
conservation  meastires  and  amouitts,  are 
identified  in  the  table  Possible  Water 
Conservation  Measures  for  the 
Newlands  Project  Applicable  target 
efficiencies  will  be  determined  each 
year  as  described  in  §  418.13  (aX4). 

(4)  Available  conservation  meastum. 
The  water  conservation  maasuras 
reiefiwl  to  in  paragraph  (cX3)  of  this 
section  and  others  currentiy  available  to 
the  District  are  listed  in  the  followii^ 
table.  IIm  table  has  been  revised  based 
upon  die  Bureau  of  Reclamation's  Final 
Report  to  Congress  of  the  Newiands 
Project  Efficiency  Study.  1994. 


Possible  Water  Conservation  Measures  for  the  Newlands  Project 


ConservaMon  measures' 


1. 

2.  Ag|usI  l.shontan  Oam 
quentty 

3.  Increase    accuracy    of    delivery 
lacords  snd  measurement  devices 

4.  Change  opeialton  of  regulating  ree- 
ervoirs 

o.  ononen  wngauon  season 

6.  Control  delivery  system 

7.  System  improvsments 

&  Dike  off  2/3  S-Line  Reservoir 

9.  Dike  off  south  half  of  Harmon  Res- 
srvoir 

10.  Dtw  off  west  half  of  ShecMer 
Reservoir 

11.  Eliminate  use  of  ShecMer  Res- 
ervoir 

12.  Line  20  miles  of  Tnjckee.CansfB 

13.  Line  large  canals 

14.  Line  regulatory  reservoirs 

15.  Reuse  drsin  water  lor  trrigation 

16.  DMch  rider  InMng  each  year 

17.  Canal  aulomatkxi 

18.  Community  rotation  system 

19.  Redamaiton  Reform  Act  water 
oonservalton  plan: 

a.  Weed  snd  phreatophyte  corv 
trol 


rinaclsd  savlnni  in 
Isel  (AF)  per  yea 


1.000 
*** 

12.000 

?7* 

4.000 

?? 

2.720 
2.130 

2,400 

4,000 

20,000 

26,100-31,000 

2.3  AF/acre 

7,100 

77 

7? 

7? 

77 


Require  48-hour  advance  nottoe. 

Match  ralsasas  to  dsmwtd  with  daly  adhJSlmsniB. 

Account  for  dsiveries  to  nearest  cfs  and  to  nearest  minms. 

Elminato  use  of  si  or  parts  of  rsguMing  ressrvoirs:  drsin  at  end  of  ssa- 

son. 
Reduce  by  2  weeks. 

EMminale  spHs.  belter  schsduNng.  grouping  deliveries. 
O&M  actMly:  repair  leaky  gales,  reshspe  canals,  improve  messuring  da- 


500  ft  dke;  (5'  evaporaMon,  0.75'  seepsge). 

5.000  ft  dke;  targe  savings  considering  canal  loeses  (5"  evap.,  1.8' 

age)- 
6,000  tL  dke. 


Use  for  Lahonlsn  spifl  csplure  only:  restore  200  ft.  of  E-Cwiel:  A-Cwwl  is 

OIC 
Reduces  O&M. 
Line  large  rtel  losers  first 

Assuming  blended  water  qualRy  wouM  be  adequate 

Reduced  canal  fluctuations. 
Grouping  deliveries  t>y  area. 
Distrk:!  Implementation  of  water  conservation  plan. 
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POSSIBLE  Water  Conservation  Measures  for  the  Newlanos  Project— Continued 


ConssfvaUon  nwesures* 

Expadad  savings  in  acta- 
taal(AF)paryaar> 

Nolaa       • 

b.  Fix  gal*  laato 

c  Walar  iriMMuranwrl 

d.  Automalion 

•.  Communicaion 

. 

20.    Pufnpa    and    wili    tor    vnai 

400 

dtvartan 

21.  Watar  prtdno  by  amount  uaad 

77 

.                          .       *     *     ■       ..                ■    - .  ■     .  ■     T 1  III  ■  II.  ■  lit 

mnas  aomiramwe  oosn  h>  miiJiaiiMiH. 
For  Dialilul  paraomal  andfor  watar  usars. 

23.  Dnin  canals 

1.066 

At  fia  and  o(  aacii  intgalion  saason. 

24.  Aoquira  pareals  with  mafldsnl  da- 

22.280 

Aoquira  and  raira  walar  ngMs  trom  nigalad  acreaga 

wMh  particulany  insf- 

■vary* 

Idant  dalvary.  Laaaar  savings  Iront  aanstai'ring 

VMllf  flQhIt  lo  MnOB 

vMh  tnon  afRclant  daavary. 

«ThaaralsavanmaaaiNaawaraoonaidsradindavaloplngttw«MlarbiJdga(inTabta1  toriha  1968  OCAP.  AddWonal  maasuras  could  ba  im- 
plamanlad  by  Iha  Oiatrlct  to  haip  acNava  allciancy  raqulramanla. 

'Walar  savings  hava  baan  updated  in  aooordMwa  wNh  Bureau  o4  RadamaBon's  Raport  to  Congraaa  on  Nawlands  Prptact  Effidancy.  ApfN 
1904. 

»-M^  Indtealaa  a  poaitiva  nymbar  tor  savlnga  but  not  quanWIabls  al  this  Uma. 

*77  Indlralna  ism  adaJnty  ai  In  savings. 

»TWa  msaaura  waa  indudad  In  tha  1968  OCAP  «id  altocis  ovarsi  Proiact  affidancy,. it  is  racognlzad  that  savings  from  INs  maasure  ara  not 
Bccoumad  tor  in  tha  OCAP. 

•ktonWtod  In  the  1904  BOR  Elidancy  Study:  31  Corporation,  batow  Sagouapa  Dam.  and  N  Canal. 


(5)  The  measuras  in  paragraph  (cK4) 
of  this  section  are  discretionary  choices 
for  the  District.  The  range  of  measures 
available  to  the  District  provides  a  level 
of  assurance  that  the  target  efficiency  is 
reasonably  achievable.  The  resultant 
efGciency  targets  were  also  compared  to 
the  range  of  efficiencies  actually 
experienced  by  other  irrigation  systems 
that  were  considered  comparable  in 
order  to  provide  a  further  check  on 
"raaaonable."  Moat  of  the  delivery 
losses  are  relatively  constant  regsirdless 
of  the  amount  of  dalivariaa.  The 


efficiency  will  necessarily  vary  with  the 
amount  of  headgate  deliveries. 

(6)  The  target  efficiency  for  any 
annual  valid  heedgate  delivery  can  be 
derived  from  the  taUe  in  Appendix  A  to 
this  part 

(a)  Maximum  alkmpUe  divBitions.  (1) 
A  provisional  water  budget  in  the 
Newlands  Pro)ect  Water  Budget  table 
must  be  recalculated  for  each  irrigation 
season  to  reflect  anticipated  water- 
rightad  aoaa  to  be  inigatad.  At  tha  start 


of  the  irrigation  season,  the  maximum 
allowable  divnsion  (MAD)  for  each  year 
must  he  determined  by  revising  the  first 
10  lines  of  the  Newlands  Project  Water 
Budget  table  based  on  acres  of  eligible 
land  anticipated  to  actually  be  irrigated 
in  that  year  (S  418.0(a))  and  the  water 
dutiea  for  those  lands  (§418.10  ).  At  die 
end  of  the  irrigation  season,  the  required 
target  efficiency  must  be  recalcidated  for 
the  irrigation  season  based  on  the  actual 
irrigated  acrea  and  percent  uae  of 
headgate  entitiements. 


\ 
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NEWLANDS  PROJECT  WATER  BUDC^T 


1    ■ 
Line 

1988  0CAP\ 

1988  OCAP. 

1988  OCAP. 

1995 

Bas* 

1992 
Assumptions 

1992W/0 
Additional 

Example 

Acres 

1 

In1g«tpd  Acreage  (acras) 

60.900 

64.850 

61,630 

59.075 

2 

Maximum  HaadgaAa 

EiiUllamant 

226.450 

237,485 

226.556 

206.230 

Distribution  Svstem  Utmam% 

Evaporation: 

3 

Canals/Latarals 

6.000 

6.200 

6,000 

5,638 

4 

Regulatory  Reservoirs 
Seeing*: 

15.000 

7.500 

7.500 

7.500 

5 

CanalsAorterato 

50,000 

51,000 

48.500 

46,481 

6 

Regulatory  Reservoirs 

7,000 

4,000 

4.000 

4.000 

7    . 

Operational  Losses 

?7.9W 

49.900 

39.400 

36.279 

8 

TOTAL  LOSSES* 

165,980 

109,500 

105.400 

102.089 

9 

Max.  Allowable  Diversion* 
(MAO) 
PrajactMl  Efficiency  (%)  * 

302.430 

346.965 

331.955 

306,319 

10 

58.4 

88.4 

68.2 

66.9 

11 

Fvpaclad  llaartQatci 
EntMenwnt  Unused* 

20.930 

23.700 

22.700 

13.611 

12 

Diversion  ReQuction  for 
Unused  Water' 

25^430 

26.500 

25,400 

15.279 

13 

Expected  Irrigation 
Diversions* 

367,000 

320,485 

306.555 

293,040 

14 

Expected  Efficiency  (%) ' 

56.0 

88J 

66.5 

65.7** 

1. 

X 
3. 

4. 
5. 
6. 


7. 

8. 
9. 

10. 


AUvakm  are  in  acre-feet  anptwheraiKilad.  The&it3ooiwBaaariaimbenGniiefi«mtliel9noCAP.TStibl. 
Derived  by  aiiriiipiyiiV  *e  acra^i  by  the  appropriale  «Mler  duty. 

la  derivins  llM  19tS  OCAP  walar  fandpl,  it ««  raoofniaed  diet  tlH  DielriGt  iMd  reduced  loeaee  by  7,4W 
tol9tS. 

Maxiaaym  Headfale  EolitleBaent  (Ime  2)  phie  Total  Loeeee  (fine  t). 

MaxioHn  HMidvSe  EiSiliameai  (lioe  2)  divided  by  Manan  ABotnrfik  DivcTM^ 

nt.^A^ — ,. I..I — .«-.  I.;..— •■■■j.  I — 1.1 v — frriinnf    jttilrim—ltiii  full  nailUuLiiX  lii«ie 

19n  OCAP  baae,  te  imoMd  portiaa  of  llw  CBlidenient  im  aaauoMd  to  be  a|)|it>XMDaldy  9  perocBt;  m 

10  pcfceot;  in  the  1993  esaovle  6.6  perooS. 

Unueed  Water  (line  11)  pine  a  proportiaaBl  Aara  of  Operaliaaal  LoM  (lioe  7). 

MaxioMn  AUowabfe  Diwrnoa  (Une  9)  inaue  IXvcTMn  Rediictiaa  (lii»  12). 

Maxiowi  Headpte  EoliileiiieBt  (liw  2)  miM  Unueed  Wiler  (line  1 1 )  divided  by  Expected  Initali^ 
13)  multiplied  by  100. 

Ej^wded  elBcieacy  at  93.4  peroeia  aae  ofheadgate  enlideaieet;  oltier  CBlriee  baaed  on  90 1 


ooeaasis  bk  c 
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(2)  The  MAO  will  be  calculated 
annually  to  ensure  an  adequate  water 
supply  for  all  water  right  holders  whose 
water  use  complies  with  their  decreed 
entitlement  and  this  part  The  MAO  is 
the  maximum  amount  of  water 
permitted  to  be  diverted  for  irrigation 
use  on  the  Project  in  that  year.  It  is 
calculated  to  ensure  full  entitlements 
can  be  provided,  but  is  expected  to 
significantly  exceed  Project 
requirements.  The  MAO  will  be 
established  by  the  Bureau  at  least  2 
weeks  before  the  start  of  each  irrigation 
season.  All  releeses  of  water  from 
Lahontan  Reservoir  and  diversions  from 
the  Truckee  Canal  (including  any 
diversions  from  the  Truckee  Canal  to 
Rock  Dam  Oitch)  must  be  charged  to  the 
MAO  except  as  provided  in  ^  418.23 
and  418.35  of  this  part. 


(3)  On  the  basis  of  the  methodology 
adopted  in  this  part  (i.e.,  actiial  irrigated 
acres  multiplied  by  appropriate  water 
duties  divided  by  established  pro)ect 
efficiency)  an  example  of  the  MAO 
calculated  for  the  projected  irrigated 
acreage  as  shown  in  the  Newlands 
Profect  Water  Budget  table  would  be 
308,319  acre- feet  for  the  1995  Example. 
The  sample  MAD  corresponds  to  a 
system  efficiency  for  full  deliveries  at 
66.9  percent  for  1995  actual  acres. 
Target  efficiencies  must  be  based  on  the 
percentage  of  maximum  headgste 
entitiement  delivered  and  not  on  the 
percent  of  water  supply  available. 

(4)  The  Uble  Expected  Project 
Distribution  System  Efficiency  shows 
the  target  efficiencies  which  will  be 
used  over  the  range  of  irrigated  acreage 
and  percent  use  of  entitiement  expected 
in  the  future.  At  the  beginning  of  the 


irrigation  season,  the  target  efficiencies 
from  the  Expected  Project  Distribution 
System  Efficiency  table  used  to 
calculate  the  MAO  will  be  based  on  the 
expected  irrigated  acreege  and  expected 
perCttit  use  of  entitiement.  At  the  end 
of  the  irrigation  seeson,  the  actual 
acreage  irrigated  an,d  actual  percent  use 
of  entitiement  %vill  be  used  to  determine 
the  required  efficiency  from  the 
Expected  Project  Distribution  System 
Efficiency.  The  target  efficiencies  are 
read  directiy  from  the  table  if  the 
acreage  and  use  of  entitlement  values 
are  shown,  otherwise  the  target 
efficiency  must  be  extrapolated  from  the 
table  or  calculated  using  the  Efficiency 
Equation.  Appendix  A  of  this  part 
shows  the  calculations  used  to  derive 
the  Efficiency  Equation  and  the 
efficiency  targets. 
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(5)  Adjustments  in  the  MAD  must  be 
made  by  the  Bureau  each  year  based  on 
changes  in  irrigated  eligible  land  hxun 
the  prior  year  and  subsequent  decisions 
f-CMimiiiing  transfsrs  of  Project  water 
lights,  using  the  methodology 
established  in  this  section. 

(6)  If  the  MAD  for  a  given  year  will 
not  meet  the  water  delivery 
requirements  for  the  eligible  land  to  be 
irrigated  due  to  weather  conditions, 
canal  breaks,  or  some  other  unusual  or 
unforeseen  condition,  the  District  must 
ask  the  Bureau  for  additional  water. 

(i)  The  District's  request  must  include 
a  written  statement  containing  a 
detailed  explanation  of  the  reasons  for 
the  request. 

(ii)  The  Bureeu  must  promptly  review 
the  request  and  after  coiuidtation  with 
the  Federal  Water  Master  and  other 
interested  parties,  will  determine  if  the 
request  or  any  portion  of  it  should  be 
approfvad.  The  Bureau  «vill  make 
reasonable  adfustments  for  unforeseen 
causes  or  events  but  will  not  make 
adjustments  to  accommodate  waste  or 
Project  inefficiency  or  other  uses  of 
water  not  in  accordance  with  th<«  part 
or  with  State  and  Federal  law. 

(iii)  The  Bureau  will  then  notify  the 
District  of  its  determination.  If  the 
District  does  not  agree  with  the  Bureeu 's 
decision,  it  may  seek  judicial  review. 
The  Bureeu  and  the  District  will  seek  to 
expedite  the  court  proceeding  in  order 
to  minimlae  any  potential  adverse 
effocts. 

(b)  Maximum  allowable  efficiency 
debits  (MED).  The  debits  in  Lahontan 
Reservoir  storage  bom  the  District's 
actual  conveyance  efficiency  not 
achieving  the  target  efficiency  can 
accumulate  over  time.  If  these  amounts 
of  borrowed  storage  get  too  large  they 
may  not  be  o%et  later  by  increased 
efficiencies  and  may  severely  afiiect  the 
District's  water  users  by  imposing  an 
added  "drought"  on  top  of  a  real  one. 
Therefore,  the  m«yiiiniitn  efficiency 
debit  cushion  is  set  at  26,000  acre-fsat 
However,  imlike  the  MAD,  it  only 
applies  to  the  subsequent  year's 
operation.  The  MED  is  approximately  9 
percent  of  the  headgate  entitlements. 

Monltoriiig  Diversions 

1418.14    Wecor<lkee»<lnu  fequiretnenta. 

(a)  By  the  end  of  each  month,  the 
District  must  submit  to  the  Buiemi's 
Lahontan  Area  Office  reports  for  the 
previous  month  which  dociunent 
monthly  inflow  and  outflow  in  acre-feet 
from  the  Truckee  and  Carson  divisions 
of  the  Project  for  that  month.  Reports 
must  include  any  data  the  Bureau  may 
reasonably  require  to  monitor 
compliance  with  this  part. 


(b)  Accounting  for  farm  heedgate 
deliveries  must  be  besed  on  the  amount 
of  water  actually  delivered  to  the  water 
user.  Project  operations  must  provide 
for  the  amount  of  water  ordered  and  the 
distribution  system  losses. 

(c)  The  District  must  keep  records  of 
all  domestic  and  other  water  uses 
showing  the  purpose  and  amount  of 
water  usage  for  each  entity.  The  District 
must  make  the  records  available  for 
review  by  the  Bureau  upon  request  The 
Bureau  may  audit  all  records  kept  by  the 
District 


1418.18 

(a)  The  Bureau  will  work  with  the 
District  to  monitor  Project  operations 
and  wiM  perform  field  inspections  of 
water  distribution  during  the  irrigation 
season. 

(1)  Staff  members  of  the  Bureeu's 
Lahontan  Aree  Office  and  the  District 
will  meet  as  often  as  necessary  during 
the  irrigation  season  after  each  water 
distribution  report  has  been  prepared  to 
examine  the  amounts  of  water  lued  to 
that  point  in  the  season. 

(2)  On  the  basis  of  the  hiformation 
obtained  from  field  observations,  water 
use  records,  and  consultations  with 
District  staff,  the  Bureau  will  determine 
at  monthly  intervals  whetber  the  rate  of 
diversion  is  consistent  with  this  part  for 
that  year. 

(3)  The  District  will  be  informed  in 
Mrriting  of  suggested  adjustments  that 
may  be  made  in  management  of 
diversions  and  reieeses  as  necessary  to 
achieve  target  efficiencies  and  stay 
within  the  MAD. 

(b)  Project  operations  will  be 
monitored  in  part  by  measuring  flows  at 
key  locations.  Specifically.  Project 
diversions  (iised  in  the  calculations 
under  §418.18  below)  tvill  be 
determined  by: 

(1)  Adding  flows  measured  st: 

(i)  Truckee  Canal  near  Wadsworth — 
U.S.  Geological  Survey  (USGS)  gauge 
number  10351300; 

(ii)  Carson  River  below  Lahontan 
Dam— USGS  gauge  number  10312150; 

(iii)  Rock  Dam  Ditch  near  the  end  of 
the  concrete  lining:  and 

(2)  Subtracting: 

(i)  Flows  measured  at  the  Truckee 
Canal  near  Hasan — USGS  gauge  number 
10351400; 

(ii)  The  Carson  River  at  Tarzyn  Road ' 
near  Fallon  (below  Sagouspe  Dam)  for 
satisfying  water  rights  outside  of  the 
Project  boundaries  as  described  in 
§418.25.  USGS  gauge  number 
10312275; 

(iii)  Estimated  losses  in  the  Truckee 
Canal;  and 

(iv)  Spills,  precautionary  drawdown, 
and  incentive  water  released  at 


Lahontan  Dam  under  §§  418.24  and 
418.36. 

Operations  and  Management 

§418.18    tMngwalsr for powsr generation. 

All  use  of  Project  water  for  power 
generation  must  be  Incidental  to 
reieeses  charged  against  Project 
diversions,  precautionary  drawdown, 
incentive  water  (§418.35  ).  or  spills. 

1418.17 


Project  water  must  be  managed  to 
make  maximum  use  of  Carson  River 
water  and  to  minimiga  diversions  of 
Triickee  River  water  through  the 
Truckee  Canal.  This  will  make  available 
as  much  Truckee  River  water  as  possible 
for  use  in  the  lower  Truckee  River  and 
Pyramid  Lake. 


1418.18    Mverslonaalitaftoyl 

(a)  Diversions  of  Truckee  River  wratar 
at  Derby  Dam  most  be  managed  to 
maintain  mtntinnin  terminal  flow  to 
Lahontan  Reservoir  or  the  Caison  River 
except  where  this  part  sfMcificaUy 
permits  diversions. 

(b)  Inversions  to  the  Truckee  Canal 
must  be  managed  to  achieve  an  average 
terminal  flow  of  20  cfs  or  less  during 
times  when  diversions  to  Lahontan 
Reservoir  are  not  allowed  (the  flows 
must  be  averaged  over  the  total  time 
diversions  are  not  allowed  in  that 
calendar  year.  i.e..  if  flows  are  not 
allowed  in  July  and  August  and  then  are 
allowed  in  September  then  not  allowed 
in  October  and  November,  the  average 
flow  will  be  averaged  over  the  four 
months  of  July,  August.  October,  and 
November). 

(c)  The  Bureau  will  work 
cooperatively  with  the  District  on 
monitoring  the  flows  at  the  USGS  gage 
on  the  Truclcee  Canal  near  Hazen  to 
determine  if  and  when  flows  are  in 
excess  of  those  needed  in  accord  with 
this  part  and  bringing  the  flows  bttck 
into  compliance  when  excessive. 

(d)  Increeses  in  canal  diversions 
which  would  reduce  Truckee  River 
flows  below  Derby  Dam  by  more  than  20 
percent  in  a  24-hour  period  will  not  be 
allowed  when  Truckee  River  flow,  as 
measured  by  the  gauge  below  Derby 
Dam,  is  less  than  or  equal  to  100  dEs. 

(e)  Diversions  to  the  Truckee  Canal 
will  be  coordinated  with  releases  from 
Stampede  Reservoir  and  other 
reservoirs,  in  cooperation  with  the 
Federal  Water  Master,  to  minimiMi 
fluctuations  in  the  Truckee  River  below 
Derby  Dam  in  order  to  meet  annual  flow 
regimes  established  by  the  United  States 
Fish  and  Wildlife  Service  for  Usted 
species  in  the  lower  Truckee  River. 


§418.19    DtveralonsfromtlieTruciiae 
River  to  ttie  Truckee  PMeloa 

Sufficient  water,  if  available,  will  be 
diverted  from  the  Truckee  River  through 
the  Trudwe  Canal  to  meet  the  direct 
irrigation,  domestic  and  other 
entitiements  of  the  Truckee  Division. 

§418.20    Diversions  from  tlieTnieksa 
River  to  {.aiiontan 
Itirougl)  June. 

(a)  Truckee  River  diversions  through 
the  Truckee  Canal  will  be  made  to  meet 
Lahontan  Reservoir  end-of-month 
storage  objectives  for  the  months  of 
January  through  June.  The  current 
month  storage  objective  will  be  besed. 
in  part,  on  the  monthly  Natural 
Resources  Consmvation  Service  (NRCS) 
April  through  July  nmoff  forecast  for  the 
Carson  Riw  near  Fort  ChurchiU.  The 
forecast  will  be  used  to  determine  the 
target  storage  for  Lahontan  Reservoir 
and  anticipated  diversion  requirements 
for  the  Canon  Division.  The  Bureau,  in 
consultation  with  the  District,  Federal 
WatOT  Master.  Fish  and  Wildlife  Service, 


the  Pjrramid  Lake  Paiute  Tribe,  and 
other  affacted  parties,  will  determine 
the  exceedance  levels  and  predicted 
Carson  River  inflows  based  on  the 
reliability  of  the  NRCS  forecast  and 
other  available  information  such  as  river 
forecasts  from  other  sources.  The  end- 
of-month  storage  objectives  may  be 
adjiisted  any  time  during  the  month  as 
new  forecasts  or  other  information 
become  available. 

(b)  The  January  through  Jime  storage 
objective  will  be  calculated  using  the 
following  formula: 

LSOCM=TSM/J-(Cl*  AJ)+L+(C2'  CDT) 
Where: 

(1)  LSOCMstnirrent  end-of-month 

storage  objectives  for  Lahontan 
Reservoir. 

(2)  TSM/J=current  end-of-month  May/ 

June  Lahontan  Reservoir  target 
storage. 

(3)  Cl  *  AJ=forecasted  Carson  River 

inflow  for  the  period  from  the  end 
of  the  airrent  month  through  May 
or  June,  with  AJ  being  the  Bureau's 
April  through  July  runoff  forecast 


for  the  Carson  River  at  Fort 
rhurrhill  and  Cl  being  an 
adjustment  coefficient 

(4)  L=an  average  Lahontan  Reservoir 

seepage  and  evaporation  loss  from  ^ 
the  end  of  the  current  month 
through  May  or  June. 

(5)  C2  *  CDT=projected  Carson  Division 

demaml  from  the  end  of  the  current 
month  through  May  or  Juno,  with 
CDT  being  the  total  Caison  Division 
diversion  requirement  (based  on 
eligible  acres  anticipated  to  be 
irrigated  times  the  appropriate  duty 
times  a  05  percent  usage  rate),  and 
C2  being  the  estimate  ^the  portion 
of  the  total  diversion  requirement  to 
be  delivered  during  this  period. 

(6)  Values  for  TSM/J  will  vary  with  the 

Caison  Division  water  demand  as 
shown  in  §  418.22  and  the 
Adjustments  to  Lahontan  Reservoir 
Storage  Targets  table.  Values  Cl.  L 
and  (^  are  defined  in  the  following 
t^le  along  with  an  example  of 
TSM/J  for  Carson  River  water 
demand  of  271,000  acre-feet 


Monthly  Values  for  Lahontan  Storage  CokiPUTATiONS 


• 

January 

February 

Martii 

Aprl 

May 

June 

TSKW 

CI/MAY _„          „^ >..     ...    

C1AJUNE  .„. 

174.0 
0J83 
1.190 

13J 

18.2 
OJO 
0.47 

174.0 
0.784 
liMI 

12.5 

1&8 
0.30 
0.47 

174.0 
0J01 
0J18 
9.9 
14.2 
0.28 
0.45 

174.0 
0J04 
0.721 
7.1 
11.4 

ai8 

0J5 

174  J) 
0327 
4JS 
0.17 

190.0 

LMAy  .     ._     . 

LAJUNE I ,.„, ,      , 

C2MAY           ._„ .,_ 

C2/JUNE  

(c)  The  Lahontan  Reservoir  storage 
objective  for  each  month  is  contained  in 
the  following  table. 


LAHONTAN  Reservoir  Storage  Objectives 


MonUily  storaQe  otijeclive 


Lowsst  of  the  May  calcuMkm.  the  June  cslculalion.  or  ful  rseervoir. 
l.ower  o(  ttie  June  calculaiion  or  fuM  reservoir. 
June  storage  targeL 


(d)  Once  the  monthly  Lahontan 
Reservoir  storage  objective  has  been 
determined,  the  monthly  diversion  to 
the  Project  from  the  Truckee  River  will 
be  based  upon  water  availability  and 
Project  demand  at  expressed  in  the 
following  relationship: 

TRD=TDD+  TCL+CDDi-LRL-i- 
LSOCM-ALRS-CRI 

Where: 

(1)  TRDscurrent  month  Truckee  River 

diversion  in  acre-faet  to  the  Project 

(2)  TDD=cuiTent  month  Truckee 

Division  demand. 


(3)  TCL  3  current  month  Truckee  Canal 

conveyance  loss. 

(4)  CDD  s  current  month  Carson 

IMvision  demand. 

(5)  LRL  =  CTirient  month  Lahontan 

Reservoir  seepage  and  evaporation 
losses. 

(6)  LSOCM  =  current  month  end-of- 

month  storage  objective  for 
Lahontan  Rmervoir. 

(7)  ALRS  s  current  month  beginning-of- 

month  storage  in  Tjhnntfln 
Reservoir,  (bacludes  acctunulated 
Stampede  credit  described  below 
and  further  adjusted  for  the  net 


efficiency  penalty  ot  efHciency 
credit  described  in  §§418.12. 
418.36.  and  418.37). 
(8)  CRI  =  current  month  anticipated 
Carson  River  inflow  to  Lahontan 
Reservoir  (as  determined  by 
Reclamation  in  consultation  with 
other  interested  parties). 

(e)  The  following  procedure  is 
intended  to  ensure  that  monthly  storage 
objectives  are  not  exceeded.  It  may  be 
implemented  only  if  the  followdng 
conditions  are  met: 

(1)  Diversions  from  the  Truckee  River 
are  required  to  achieve  the  oirrent 
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month  Lahoatan  Reservoir  storage 
objective  (LSOCM): 

(2)  Truckee  River  runoff  above  Derby 
Dam  is  available  for  diversion  to 

•Lahontan  Reservoir, 

(3)  Sufficient  Stampede  Reservoir 
storage  capacity  is  available. 

(f)  The  Bureau,  in  consultation  with 
the  Federal  Water  Master,  the  District, 
Fish  and  Wildlife  Service,  the  Bureau  of 
Indian  Affairs,  and  the  Pyramid  Lake 
Paiute  Tribe  will  determine  whether  the 
calculated  current  month  Truckee  River 
dhanlon  to  Lahontan  Reservoir  (TRD- 
TDD-TCL)  may  be  laduced  during  that 
month  and  the  amount  of  reduction 
credit  stored  in  Stampede  Reservoir. 

(1)  Reductions  in  diversions  may 
begin  in  November  and  continue  until 
the  end  of  June. 

(2)  Reductions  in  diversions  to 
Lahontan  Reservoir  with  credit  storage 
in  Stampede  Reservoir  may  be 
implemented  to  the  extent  that: 

(i)  The  reduction  is  in  lieu  of  a 
.  scheduled  release  from  Stampede 
Reservoir  for  the  purpose  of 
supplementing  flows  to  Pyramid  Lake; 
■Bd/or 

(ii)  Water  is  captured  in  Stampede 
Reservoir  that  is  scheduled  to  be  passed 
through  and  diverted  to  the  Truckee 
Canal. 

(3)  The  Fish  and  Wildlife  Service 
must  approve  any  proposal  to  reduce 
diversions  to  Lahontan  Reservoir  for 
Newlands  Project  credit  purposes 
without  a  comparable  reduction  in 
release  from  Stampede  Reservoir  or  any 
conversion  of  Stampede  Reservoir 
project  water  to  Newlands  Project  credit 
water. 

(4)  The  diversion  to  Lahontan 
Reservoir  may  be  adjusted  any  time 
during  the  month  as  revised  runoff 
forecasts  become  available.  The 
accumulated  credit  will  be  added  to 
current  Lahontan  Reservoir  storage 
(ALRS)  in  calculating  TRD.  If  the  sum 
of  accumulated  credit  and  Lahontan 
Reservoir  storage  exceeds  295,000  acre- 
iaat.  credit  will  be  reduced  by  the 
amount  in  excess  of  295,000  acre-fiBet. 
Credit  will  also  be  reduced  by  the 
amount  of  precautionary  drawdowm  or 
qpiUs  in  that  month.  If  the  end-of-month 
stonga  in  Lahontan  Reservoir  plus  the 
acaimulslsd  credit  in  Stampede 
Reservoir  at  the  end  of  June  exceeds  the 
end-of-month  storage  objective  for 
Lahontan,  the  credit  will  be  reduced  by 
the  amount  exceeding  the  end-of-month 
storage  objective. 

(sfPollowing  consultation  with  the 
District,  the  Federal  Water  Master,  and 
other  Interested  parties  as  appropriate, 
the  Bureau  will  ralease  credit  water  as 
needed  for  Project  purposes  from  July  1 
through  the  end  of  the  irrigation  laason 


in  which  the  credit  accrues  with  timing 
priority  given  to  meeting  current  year 
Project  irrigation  demands. 

(6)  Conveyance  of  credit  water  in  the 
Truckee  Canal  must  be  in  addition  to 
regularly  scheduled  diversions  for  the 
Project  and  will  be  measured  at  the 
uses  gauge  number  10351300  near 
Wadsworth. 

(7)  Newlands  credit  water  in 
Stampede  Reservoir  storage  will  be 
subject  to  spill  and  will  not  carry  over 
to  subsequent  years.  Newlands  credit 
water  in  Stampede  can  be  exchanged  to 
other  reservoirs  and  retain  its  priority. 
The  credit  must  be  reduced  to  the  extent 
that  Lahontan  Reservoir  storage  plus 
accumulated  credit  at  the  end  of  the 
previous  month  exceeds  the  storage 
objectives  for  that  month.  If  Newlands 
credit  water  is  spilled,  it  may  be 
diverted  to  Lahontan  Reservoir  subject 
to  applicable  storage  targets. 

(ij  The  Bureau,  in  consultation  with 
the  District,  the  Federal  Water  Master, 
and  other  interested  parties,  may  release 
Newlands  Project  credit  water  before 
July  1. 

(11)  If  any  Newlands  credit  water ' 
remains  in  Stampede  Reservoir  storage 
after  the  end  of  the  current  irrigation 
season  in  which  it  accumulated,  it  will 
convert  to  water  for  cui-ui  recovery  and 
will  no  longer  be  available  for  Newlands 
credit  water. 

(iiij  Newlands  credit  water  stored  in 
Stampede  Reservoir  will  be  available  for 
use  only  on  the  Carson  Division  of  the 
Newlands  Project. 

(gj  Subject  to  the  provisions  of 
§  418.20  fb).  LSOCM  may  be  adjusted  as 
frequently  as  necessary  when  new 
information  indicates  the  need  and 
diversions  from  the  Truckee  River  to  the 
Truckee  Canal  must  be  sdjusted  daily  or 
otherwise  as  frequently  as  necessary  to 
meet  the  monthly  storage  objective. 


f4ia.22    Future  adiustments  to  Lahontan 


1418.21 
le  Lanonusi 


of  Tniokea  Mwer  i 
July  tlwough 


Truckee  River  diversions  through  the 
Truckee  Canal  to  Lahontan  Reservoir 
from  July  through  December  must  be 
made  only  in  accordance  «vith  the 
Adjustments  to  Lahontan  Reservoir 
Storage  Targets  table  and  $  418.22. 
Diversions  shall  be  started  to  achieve 
the  end-of-month  storage  taigels  listed 
in  the  table  in  S  418.22  and  will  be 
discontinued  when  storage  is  forecast  to 
meet  or  exceed  the  end-of-month  storage 
targets  at  the  end  of  the  month. 
Diversions  may  be  adjusted  any  time 
during  the  month  as  conditions  warrant 
(i.e.,  new  forecasts,  information  from 
other  forecasts  becoming  available,  or 
any  other  new  information  that  may 
impact  stream  forecasts). 


(a)  The  Lahontan  Reservoir  storage 
targets  must  be  adjusted  to 
acconunodate  changes  in  water  demand 
in  the  Carson  Division.  Using  the 
information  reported  by  the  District  by 
March  1  of  each  year  on  eligible  land 
expected  to  be  irrigated  and  end-of-year 
data  on  eligible  land  actually  irrigated 

(§  418.9(b)),  the  Bureau  will  determine  if 
the  Lahontan  Reservoir  storage  targets 
need  to  be  changed.  If  no  change  is 
needed,  the  storage  targets  oirrently  in 
effect  will  remain  in  effect. 

(1)  Only  the  actual  water  demand 
reported  for  full  water  years  (100 
percent  water  supply)  will  be 
considered.  Targets  will  not  be  changed 
based  on  water  demand  reported  for  less 
than  full  water  years. 

(2)  All  changes  in  storage  targets  must 
start  on  October  1  of  any  jrear.  If 
information  provided  by  March  1  and 
other  available  information  indicates 
that  the  Lahontan  Reservoir  storage 
targets  must  be  changed,  the  new  set  of 
storage  targets  must  be  applied  starting 
October  1  of  the  same  year  and  remain 
in  efiisct  until  changed  according  to  this 
section. 

(b)  All  changes  to  storage  targets  will 
be  made  according  to  the  table  in  this 
section.  The  table  of  storage  targets  has 
been  developed  to  provide  a  consistent 
Project  wster  supply  over  s  range  of 
demands. 

(1)  A  storage  target  adjustment  must 
be  made  in  increments  of  thousands  of 
acre-feet  for  the  change  as  indicated  in 
the  column  listing  Canon  Division 
Demand  and  the  complete  set  of 
monthly  targets  must  oe  applied. 

(2)  If  the  change  in  reported  water 
demand  is  above  or  below  the  values  in 
the  table  of  storage  targets,  the 
adjustment  to  the  storage  targets  can  be 
calculated.  The  calculated  adjustment  is 
the  niunber  that  would  appear  in  the 
column  Target  Adjustment  in  the  table. 
The  calculated  Target  Adjustment  is 
then  added  or  subtracted  to  the  base 
storage  target  for  each  month.  Target 
Adjustments  must  be  made  in  whole 
incremeots  of  1,000  acre-fieet  and 
calculated  values  will  be  rounded  to  the 
nearest  1 ,000  acre-fieet. 

(i)  For  demands  greater  than  those  set 
forth  on  the  table,  the  formula  for  the 
Target  Adjustment  is:  Target 
Adjustment  =  0.00208  (Demand  in  acre- 
feet — 271,000  acre-feet).  For  example,  if 
water  demand  increased  to  292,635 
acre-feet  per  year,  the  Target 
Adjustment  calculation  would  be  = 
0.0020ax(292.535  -  271,000).  The  result 
would  be  a  Target  Adjustment  of  45  or 
45,000  acre-faet.  This  would  be  added  to 
the  base  monthly  storage  target  values 
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so,  the  January-May  target  would  be 
219,000  acre-feet,  June  would  be 
235.000  acre-fset.  and  so  on. 

(ii)  For  demands  less  than  those  set 
forth  on  the  table,  the  formula  for  the 
Target  Adjustment  is:  Target 
Adjustment  -  0.00174  (Demand  in  acre- 
feet — 271,000  acre-fBet).  For  example,  if 
water  demand  decreased  to  248,011 
acre-feet  per  year,  the  Target 
Adjustmoit  odculation  would  be  * 
0.001 74x(248.011  -  271.000).  The  result 
would  be  a  Target  Adjustment  of  -  40 
or  -  40,000  acre-Cset  This  would  be 
subtracted  from  the  base  monthly 
storage  target  values  so,  the  Januaiy- 
May  target  would  be  134,000  acre-fset, 
June  would  he  150,000  acre-feet,  and  so 
on. 
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ADJUSTMENTS  TO  LAHONTAN  RESERVOIR  STORAGE  TARGETS 


Increase  in  Sion«e  Tardea  for  Canon  Division  Diversion  Demand  Greater  than  271,000  sere-feet              | 

Tsrjet 

Adjust- 

loent 

Carson 

Division 

Demand 

Jan-May 

June 

July 

Aug 

Sep 

Oct 

Nov 

Dec 

0 

271.0 

174 

190 

160 

100 

64 

32 

74 

101 

1 

271.3 

173 

191 

161 

101 

63 

33 

73 

102 

2 

272.0 

176 

192 

162 

102 

66 

34 

76 

103 

3 

272.4 

177 

193 

163 

103 

67 

33 

77 

104 

4 

272.9 

178 

194 

164 

104 

68 

36 

78 

103 

5 

273.4 

179 

193 

163 

103 

69 

37 

79 

106 

6 

273.9 

180 

196 

166 

106 

70 

38 

80 

107 

7 

274.4 

181 

197 

167 

107 

71 

39 

81 

108 

8 

274.8 

182 

198 

168 

108 

72 

60 

82 

109 

9 

273.3 

183 

199 

169 

109 

73 

61 

83 

110 

10 

273.8 

184 

200 

170 

110 

74 

'     62 

84 

HI 

11 

276.3 

183 

201 

171 

111 

73 

63 

83 

112 

12 

276.8 

186 

202 

172 

112 

76 

64 

86 

113 

13 

277.3 

187 

203 

173 

113 

77 

63 

87 

114 

14 

277.7 

188 

204 

174 

114 

78 

66 

88 

113 

IS 

278.2 

189 

203 

173 

113 

79 

67 

89 

116 

16 

278.7 

190 

206 

176 

116 

80 

68 

90 

117 

17 

279.2 

191 

207 

177 

117 

81 

69 

91 

118 

18 

279.7 

192 

208 

178 

118 

82 

70 

92 

119 

19 

280.1 

193 

209 

179 

119 

83 

71 

93 

120 

20 

280.6 

194 

210 

180 

120 

84 

72 

94 

121 

21 

281.1 

193 

211 

181 

121 

83 

73 

93 

122 

22 

281.6 

196 

212 

182 

122 

86 

74 

96 

123 

23 

282.1 

197 

213 

183 

123 

87 

73 

97 

124 

24 

282.3 

198 

214 

184 

124 

88 

76 

98 

123 

23 

283.0 

199 

213 

183 

123 

89 

77 

99 

126 

26 

283.3 

200 

216 

186 

126 

90 

78 

100 

127 

27 

284.0 

201 

217 

187 

127 

91 

79 

101 

128 

28 

2»«.3 

202 

218 

188 

128 

92 

80 

102 

129 

29 

284.9 

203 

219 

189 

129 

93 

81 

103 

130 

30 

283.4 

204 

220 

190 

130 

94 

82 

104 

131 

31 

283.9 

203 

221 

191 

131 

95 

83-' 

103 

132 

32 

286.4 

206 

222 

192 

132 

96 

84 

106 

133 

33 

286.9 

207 

223 

193 

133 

97 

83 

107 

134 

34 

287.3 

208 

224 

194 

134 

98 

86 

108 

133 

33 

287.8 

209 

223 

193 

133 

99 

87 

109 

136 

36 

288.3 

210 

226 

196 

136 

100 

88 

110 

137 

37 

288.8 

211 

227 

197 

137 

101 

89 

111 

138 

38 

289.3 

212 

228 

198 

138 

102 

90 

112 

139 

39 

289.8 

213 

229 

199 

139 

103 

91 

113 

140 

40 

290.2 

214 

230 

200 

140 

104 

92 

114 

141 
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Decrease  in  Storsge  Targets  for  Carson  Divisaon  Diversion 

>emaiid  Less  than  271.000  acre-fiM               1 

Target 
Adjust- 
ment 

Carson 

Division 

Demand 

Jan-May 

June 

July  . 

Aug 

Sep 

Oct 

Nev 

Dk 

0 

271.0 

174 

190 

160 

100 

64 

52 

74 

101 

-1 

270.4 

173 

189 

159 

99 

63 

51 

73 

100 

-2 

269.9 

172 

188 

158 

98 

62 

50 

72 

99 

-3 

269.3 

171 

187 

157 

97 

61 

49 

71 

98 

-4 

268.7 

170 

186 

156 

96 

60 

48 

70- 

97 

-3 

268.1 

169 

185 

155 

95 

59 

47 

69 

96 

-6 

267.6 

168 

184 

154 

94 

58 

46 

68 

95 

-7 

267.0 

167 

183 

153 

93     . 

57 

45 

67 

94 

-8 

266.4 

166 

182 

152 

92 

56 

44 

66 

93 

-9 

263.8 

165 

181 

151 

91 

55 

43 

65 

92 

-10 

263.3 

164 

180 

150 

90 

54 

42 

64 

91 

-11 

264.7 

163 

179 

149 

89 

53 

41 

63 

90 

-12 

264.1 

162 

178 

148 

88 

52 

40 

62 

89 

-13 

263.3 

161 

177 

147 

87 

51 

39 

61 

88 

-14 

263.0 

160 

176 

146 

86 

50 

38 

60 

87 

-13 

262.4 

159 

175 

145 

85 

49 

37 

59 

86 

-16 

261.8 

158 

174 

144 

84 

48 

36 

58 

85 

-17 

261.2 

157 

173 

143 

83 

47 

35 

57 

84  • 

-18 

260.7 

156 

172 

142 

82 

46 

34 

56 

83 

-19 

260.1 

155 

171 

141 

81 

45 

33 

55 

82 

-20 

239.3 

154 

170 

140 

80 

44 

32 

54 

81 

-21 

238.9 

153 

169 

139 

79 

43 

31 

S3 

80 

-22 

238.4 

152 

168 

138 

78 

42 

30 

52 

79 

-23 

237.8 

151 

167 

137 

77 

41 

29 

51 

78 

-24 

257.2 

150 

166 

136 

76 

40 

28 

50 

77 

-23 

236.6 

149 

165 

135 

75 

39 

27 

49 

76 

-26 

236.1 

148 

164 

134 

74 

38 

26 

48 

75 

-27 

255.5 

147 

163 

133 

73 

37 

25 

47 

74 

-28 

234.9 

146 

162 

132 

72 

36 

24 

46 

73 

-29 

234.3 

145 

161 

131 

71 

35 

23 

45 

72 

-30 

253.8 

144 

160 

130 

70 

34 

22 

44 

71 

-31 

253.2 

143 

159 

129 

69 

33 

21 

43 

70 

-32 

252.6 

142 

158 

128 

68 

32 

20 

42 

69 

-33 

252.0 

141 

157 

127 

67 

31 

19 

41 

68 

-34 

251.5 

140 

156 

126 

66 

30 

18 

40 

67 

-33 

250.9 

139 

155 

125 

65 

29 

17 

39 

66 

-36 

250.3 

138 

154 

124 

64 

28 

16 

38 

65 

-37 

249.7 

137 

153 

123 

6? 

V 

15 

37 

64 

SajJNQ  COOK  4»1»4IK-C 
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1411123    Olwvaton  of  nook  Dam  ONoh 

Pro)«ct  water  may  be  diverted  directly 
to  Rock  Dam  Ditch  from  the  Truckee 
Canal  only  when  diversions  cannot  be 
made  from  the  outlet  works  of  Lahontan 
Reservoir.  Such  diversions  will  require 
the  prior  written  approval  of  the  Bureau 
and  be  usod  in  calcrilating  Project 
diversions. 


§4iaLM 


(a)  Even  though  flood  control  is  not  a 
specifically  authorized  purpose  of  the 
IVoject,  at  the  request  of  the  District  snd 
in  consultation  «vith  other  interested 
parties  and  the  approval  of  the  Bureau, 
precautionary  drawdown  of  Lahontan 
Rssarvoir  may  be  made  to  limit 
potential  flood  damage  along  the  Carson 
River.  The  Biueau  wUl  develop  criteria 
for  precautionary  drawdown  in 
coDsultetion  with  the  District  and  other 
inlHealsd  parties. 

(1)  The  orawdown  must  be  scheduled 
sufficiently  in  advance  and  at  such  a 
rate  of  flow  in  order  to  divert  as  much 
water  as  possible  into  the  Project 
irrigation  tyttam  for  delivery  to  eligible 
land  or  storage  in  reregulating  reservoirs 
for  later  use  on  ellEible  land. 

(2)  During  periods  of  precautionary 
drawdown,  or  when  water  is  spilled 
from  Lahontan  Reservoir,  Project 
diversions  will  be  determined  by 
comparison  with  other  years'  data  and 
normalized  by  comparison  of 
differences  in  climatological  data.  The 
Bureau  will  estimate  the  normalization 
in  consultation  with  the  District  and 
other  interested  parties. 

(3)  Spills  from  Lahontan  Reservoir 
and  precautionary  drawdown  of  the 
reservoir  to  create  space  for  storing 
flood  waters  from  the  Carson  River 
Basin  that  are  in  excess  of  the 
normalized  diversions  will  not  be  used 
In  calnilsting  Project  diversions. 

(4)  Water  captured  in  Project  facilities 
as  a  result  of  a  precautionary  drawdo%vn 
or  spill  will  not  be  counted  as  storage 

in  Lahontan  Reservoir  for  the  purpose  of 
calculating  Truckee  River  Diversions. 
Such  water  will  not  be  counted  as 
diversions  to  the  Project  unless  such 
water  is  beneficially  applied  as 
described  in  (aMS)  of  this  section. 

(5)  Water  from  precautionary 
drawdowns  or  spills  that  is  captured  in 
Project  facilities  must  be  used  to  the 
maximum  extent  possible,  and  counted 
as  deliveries  to  eligible  lands  in  the  year 
of  the  drawdown.  If  all  the  drawdown 
water  captiued  in  Project  facilities 
cannot  be  used  in  the  year  of  capture  for 
delivery  to  eligible  lands,  then  that 
water  must  be  delivered  to  eligible  lands 
in  subsequent  years  to  the  mairjiwiim 


extent  possible  and  cotinted  against  the 
water  users'  Tinnal  allocation. 

(b)  If  a  precautionary  drawdown  in 
one  montn  results  in  a  failure  to  meet 
the  Lahontan  Reservoir  storage  objective 
for  that  month,  the  storage  objective  in 
subsequent  months  wall  be  reduced  by 
one-half  of  the  diffsrance  between  that 
month's  storage  objective  and  actual 
end-of-month  storage.  The  Bureau  is  not 
liable  for  any  damage  or  water  ahortage 
resulting  from  a  precautionary 
drawdown. 


f4iaLis 


The  District  will  release  sufficient 
water  to  meet  the  vested  water  riahts 
below  Sagouspe  Dam  as  specifiedin  the 
Alpine  decree.  These  water  rights  are 
usually  met  by  return  flows.  Releases  for 
these  water  rights  will  in  no  case  exceed 
the  portion  of  1.300  acre-fset  per  year 
not  supplied  by  return  flows.  This  wmtar 
must  be  accounted  for  at  the  USGS 
gauge  number  10312275  (the  Carson 
Rivw  at  Tanyn  Road  near  Fallon). 
Releases  for  this  purpose  will  not  be 
considered  in  determining  Project 
diversions  since  the  lands  to  which  the 
water  is  being  delivered  are  not  part  of 
the  Project.  (See  §  418.1S(bK2KU).)  Any 
flow  past  this  gage  in  excess  of  the 
amount  specified  in  this  part  will  be 
absorbed  by  the  District  aa  an  efficienqr 


f41t.» 

The  District  must  mjtntatn  a 
financing  and  accounting  system  wfaidi 
produces  revenue  sufficient  to  repay  its 
operation  and  maintenance  costs  snd  to 
discharge  any  debt  to  die  United  States. 
The  District  should  give  consideration 
to  adopting  a  system  which  provides 
reasonable  financial  incentives  for  the 
economical  and  efficient  use  of  water. 

f4l&27    Ott»rtb»man  iniiiii  opanMon. 

(a)  The  District  must  pennit  only  its 
suthorized  employees  or  agents  to  open 
and  close  individual  turnouts  and 
operate  the  distribution  system 
facilities.  After  obtaining  Bureau 
approval,  the  District  may  appoint 
agents  to  operate  individual  headgates 
on  a  specific  lateral  if  it  can  be  shown 
diat  the  water  introduced  to  the  lateral 
by  a  District  employee  is  completely 
scheduled  and  can  be  fully  accounted 
for  with  a  reasonable  allowance  for 
seepage  and  evaporation  losses. 

(b)  If  agents  need  to  adjust  the 
scheduled  delivery  of  water  to  the 
lateral  to  acconunodato  variable  field 
conditions,  weather,  etc..  they  must 
immediately  notify  the  District  so 
proper  adjustments  can  be  made  in  the 
disfribution  system.  Each  agent  must 


keep  an  accurate  record  of  start  and  stop 
times  for  each  delivery  and  the  flow 
during  delivery.  This  record  will  be 
given  to  the  District  for  proper 
accoimting  of  water  deliveiiad. 

(c)  The  program  of  using  agents  to 
operate  individual  headgates  will  be 
reviewed  on  a  regular  basis  by  the 
District  and  the  Bureeu.  If  it  is  found 
that  {noblems  such  as  higher  than 
normal  losses,  watsr  not  accounted  for. 
etc.,  have  developed  on  an  individual 
lateral,  the  program  will  be  suspended 
and  the  system  operated  by  District 
employees  until  the  problems  are 
raaolvad. 


f4l&Jt   CondMonaoK 

There  are  four  basic  elements  for 
enforcement  with  all  necessary 
quantities  and  review  determined  in 
accordance  with  the  relevant  sections  of 
this  part. 

(a)  Valid  headgato  dethnriet.  If  «vater 
is  delivered  to  iiteligible  land  ot  in 
of  the  appropriate  water  duty 


(1)  The  District  wiU  stop  the  illegal 
deliverv  immediately; 

(2)  The  District  will  notify  the  Bureau 
of  the  particulars  including  the  known 
or  estimated  location  and  amounts; 

(3)  Hie  amount  will  not  be  included 
as  a  valid  heedgate  delivery  for 
purposes  of  computing  the  Project 
efficiency  and  resultant  incentive  credit 
or  debit  to  Lahontan  storage;  and 

(4)  If  the  amount  applies  to  a  prior 
year,  then  the  amount  will  be  treated 
directly  as  a  debit  to  Lahontan  storage 
in  the  same  mannwr  at  an  efficiency 
debit 

(b)  District  efficiency.  To  the  extent 
that  the  actual  District  efficiency 
determined  for  an  irrigation  season  is 
greater  or  less  than  the  established  target 
efficiency,  as  determined  fur  the 
corresponding  actual  valid  heedgate 
deliveries,  then  the  difference  in 
efficiency,  expressed  as  a  quantity  in 
acre-fset.  may  be  added  to  or  subtracted 
from  the  actual  Lahontan  Reservoir 
storage  level  before  it  is  compared  to  the 
monthly  storage  objective  as  follows: 

(1)  Greater  efficiency— Credited  to  the 
District  as  storage  in  Lahontan  or 
subtracted  from  any  acctunulated  debit, 
or  two-thirds  as  storage  in  Lahontan  for 
their  discretionary  use  in  accordance 
with  stete  law. 

(2)  Less  efficient — Debited  or  added  to 
Lahontan  storage  as  an  adjustment  to 
the  actual  storage  level. 

(c)  hAaximum  Allowable  Drversion 
(MAD).  The  MAD  must  be  computed 
each  year  to  determine  the  amount  of 
water  required  to  enable  the  delivery  of 
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fidl  entitlements  at  established  Project 
efficiencies.  Project  diversions  must  not 
exceed  the  MAD.  Within  the  operating 
year,  the  Bureau  will  notify  the  District 
in  iwriting  of  any  expected  imminent 
violations  of  the  MAD.  The  District  %rill 
take  prompt  action  to  avoid  such 
violations.  The  Bureau  will  exercise 
reescmable  latitude  from  month  to 
month  to  accommodate  the  District's 
efibsts  to  avoid  exceeding  the  MAD. 

(d)  Maximum  Efficiency  Debit  (MED). 
If  the  MED  exceeds  264XK)  AF  at  the  end 
of  any  given  year,  the  District  must 
prepare  and  submit  to  the  Bureau  for 
review  and  approval,  a  plan  detailing 
the  actions  the  District  will  take  to 
either  aam  adequate  incentive  credits  or 
to  restrict  driivnies  to  reduce  the  MED 
to  less  than  26,000  AF  fay  the  end  of  the 
next  year.  The  plan  must  be  submitted 
to  the  Bureau  in  writing  before  the  date 
of  March  1  inunediatefy  sidisequent  to 
the  exceeding  of  the  MED.  if  the  District 
fails  to  submit  an  approvable  plan. 
Project  allocations  will  be  rechiced  by  an 
amount  equal  to  the  MED  in  excess  of 
28,000  phis  13.000  (one-half  the 
allowable  MED).  Nominally  this  will 
mean  a  forced  reduction  of 
approodmately  five  percent  of 
entitkoMnts.  The  Bureau  will  notify  die 
District  in  writing  of  the  specific 
allocation  and  method  of  derivation  in 
sufficient  time  for  the  District  to 
implement  the  allocatitm.  IJabillties 
arising  from  shorta^ss  occasioned  by 
operatton  of  this  provision  must  be  the 
rsaponsiUlity  of  the  District  or 
inmvidual  water  users. 

I41IJ*   PntM  wanagaaiBiit 

In  addition  to  the  provisions  of 
§418.28,  if  the  District  is  found  to  be 
qparating  Project  facilities  or  any  part 
thereof  in  substantial  violation  of  this 
part,  then,  upon  the  determination  by 
the  Bureau,  the  Bureeu  may  take  over 
from  the  District  the  care,  operation, 
maintenance,  and  management  of  the 
diversion  and  outiet  woiks  (Derby  Dam 
and  Lahontan  Dam/Reservoir)  or  any  or 
all  of  the  transfaned  works  by  giving 
written  notice  to  the  District  of  the 
determination  and  its  eCCsctive  date. 
Following  written  notification  from  the 
Bureau,  the  care,  operation,  and 
maintenance  of  the  works  may  be 
retransfsned  to  the  District. 

f418Je   Piowtatonefequiredlnfulufe 


Water  Management  and  Conaervatifln 


1418.31    Conearwadoni 

(a)  Specific  conservation  actions  will 
be  needed  for  the  District  and  its 
members  to  achieve  a  reasonable 
efficiency  of  operation  as  required  by 
this  pert  The  District  is  best  able  to 
determine  the  particular  conservation 
measures  that  meet  the  needs  of  its 
water  users.  This  ensures  that  the 
measures  reflect  the  priorities  and 
collective  judgment  of  the  water  users; 
and  will  be  practical,  understandable 
and  supported.  The  District  also  has  the 
discretion  to  make  changes  in  the 
meesuras  they  a^ipt  as  conditions  or 
results  dictate. 

(b)  The  District  will  keep  die  Bureau 
informed  of  die  measures  they  eniect  to 
utilize  during  each  yeer.  lUs  «vill 
enable  the  Bureau  to  stey  apprised  of 
any  helpful  infinmation  that  may,  in 
turn,  help  the  Bureau  assist  other 
irrigation  districts.  The  Bureau  will 
iworii  cooperattvefy  in  support  of  the 
District's  selection  erf  measures  and 
methods  of  implementation. 


1418181 

(a)  The  Bureau  and  the  District  wiD 
wnk  cooparativefy  to  develop  a  water 
management  and  conservation  program 
to  promote  efficiant  management  of 
water  in  the  Project  The  program  will 
emphaslie  developing  methods, 
including  computerization  and 
automation,  to  improve  the  District's 
i^Mrattons  and  procedures  for  greater 
water  delivery  conservation. 

(b)  The  Bureau  wiU  provide  twrhnir.! 
assistance  to  the  District  and 
cooparativefy  assist  the  District  in  their 
oblations  and  efforts  to: 

(1)  Document  and  evaluate  existing 
water  delivery  and  measurement 
practices: 

(2)  Implement  improvements  to  these 
practices;  and 

(3)  Evaluate  and.  where  practical, 
implement  physical  changes  to  Project 
facilities. 

IiiiiiiaiitBiilaliiMi 

§418,33   Purpoaeelihe 


The  Bureeu  must  provide  in  new. 
amended,  or  replaccnnent  contracto  for 
the  operation  and  maintenance  of 
Project  worics,  for  the  reservation  by  the 
Secretary  of  rights  and  options  to 
enforce  this  part 


The  intent  of  the  implementation 
strategy  for  this  pcut  is  to  ensure  that  the 
District  delivers  water  within 
entitiemmts  at  a  reasonable  level  of 
efficiency  as  a  long  term  average. 

(a)  The  incentives  and  disincentives 
provided  in  this  part  are  designed  to 
encourage  local  officials  with 
responsibilities  for  Project  operations  to 
select  and  implement  through  their 
discrettonary  actions,  operating 
strategies  which  achieve  the  principles 
of  this  part 


(b)  The  specified  efficiencies  in  the 
Expected  Project  Distribution  System 
Efficiency  table  (§418.13  (aX4))  were 
devdoped  considering  implementation 
of  reasonable  conservation  measures, 
historic  project  operations,  economics, 
and  environmental  e^cts. 

(c)  The  efficiency  target  will  be  used 
as  a  performance  standard  to  «i«»»Mi»h  at 
the  and  of  each  yeer  on  the  basis  of 
actual  operations,  wfaedier  the  District  is 
entitled  to  a  performance  bonus  in  the 
form  of  incentive  water  or  a  reduction 
in  stwage  for  the  amoant  borrowed 


§418^   )MW 

Project  water  may  be  delivered  to 
haedpites  only  as  provided  in  §§  418.8 
and  418.10.  Water  delivned  to  lands 
that  are  not  entitled  to  be  irrigated  or 
not  in  eoomd  with  decreed  wrater  dutiea 
is  difficult  to  quantify  at  best  because  it 
is  not  typicalfy  measured.  Since  it  is  not 
likefy  to  be  a  part  of  the  total  actual 
heac^ate  deliveries,  3fet  is  a  part  of  die 
total  delivariea  to  the  Project,  it  will 
manilsst  itself  direcdy  as  a  lowar 
eCBdaiicy.  Thus,  it  wUl  either  reduce 
die  Districf  s  incentive  credit  m  increase 
the  storage  debit  by  the  amount 
improperly  diverted.  All  other  nsen 
outside  die  Project  are  therri>y  held 
harmless  but  the  District  incurs  die 
consequence.  This  approach  should 
eliminate  any  potential  disputes 
between  the  District  and  die  Buraau 
regarding  the  quantity  of  watsr 
misappropriated. 

§418JB   tmumcim. 

The  established  target  efficiencies 
under  this  part  are  shown  in  the 
Expected  Project  Distribution  System 
raficiency  table  (§418.13  (a)(4)).  The 
efficiency  of  the  Project  will  vary  with 
die  amount  of  entitlement  water 
actually  delivered  at  the  headgates. 
Since  most  of  the  distributton  system 
losses  such  as  evapcnation  and  seepage 
do  not  change  significandy  with  the 
amoimt  of  water  delivered  (i.e.,  these 
losses  are  principally  a  function  of 
water  surface  area  and  the  wetted 
perimeter  of  the  canals),  the  Project 
efficiency  requirement  is  higher  as  the 
percent  of  entidement  water  actually 
delivered  at  the  headgates  increases. 
The  actual  efficiency  is  calculated  eadi 
year  after  the  close  of  the  irrigation 
seeson  besed  on  actual  measured 
amounts.  The  application  of  any 
adjustments  to  Lahontan  Reservoir 
storsge  or  Truckee  River  diversions 
resulting  frtun  the  efficiency  is  al%vays 
prospective^ 
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f  41^36 


tor 


(a)  As  an  incentive  for  the  District  to 
Incieese  the  efBdency  of  the  delivery 
S]rstam  beyond  the  expected  efficiency 
of  65.7  percent  (66.9  percent  with  full 
delivery)  as  showm  in  the  Newlands 
Pioiect  Water  Budget  table.  1995 
Example,  the  District  will  be  allowed  to 
store  and  use  the  Carson  River  portion 
of  the  saved  water  at  its  discretion,  in 
accordance  with  Nevada  §tate  Law  and 
this  part. 

(1)  If  the  District  is  able  to  exceed  its 
expected  efficiency,  the  District  may 
store  in  Lahontan  Reservoir  two-thirds 
(2/3)  of  the  additional  water  saved.  (The 
remaining  one-third  (1/3)  of  the  walv 
saved  «irill  remain  in  the  Tnickee  River 
through  reduced  divenioos  to  Lahontan 
Raaervoir).  This  water  will  be 
consldweri  incentive  wrat^  savad  from 
the  Carson  River  and  trill  not  be 
counted  as  storage  in  determining 
diversions  from  the  Truckee  River  or 
computing  the  target  storage  levels  for 
lahontan  Raaervoir  under  this  perl 

(2)  For  purposes  of  this  part,  incentive 
walar  is  no  longer  conaidaied  Protect 
waiar.  The  District  may  ase  the  water 
for  any  purpoae  (e.g..  wetlands,  storage 
for  lecraation.  power  ganaiation. 


shortage  reduction)  that  is  consistent 
with  Nevada  State  Law  and  Federal 
Law.  The  water  will  be  managed  under 
the  District's  discretion  and  may  be 
stored  in  Lahontan  Reservoir  imtil 
needed  subject  to  the  limitadons  in 
(aK3)  of  this  section. 

(3)  The  amount  of  incentive  water 
stored  in  Lahontan  Raaervoir  will  be 
reduced  under  the  following  conditions: 

(i)  There  is  a  deficit  created  and 
remaining  in  Lahontan  Reservoir  from 
operations  penalties  in  a  prior  year, 

(11)  The  District  releases  the  «vater 
from  the  raaervoir  for  its  designated  use; 

(iii)  During  a  spill  of  the  reeervoir,  the 
amount  of  incentive  water  must  be 
reduced  by  the  smount  of  spill;  and 

(iv)  At  the  discretion  of  the  Distinct, 
incentive  wrater  may  be  used  to  ofEnt 
the  precautionary  drawdown 
adjustment  to  the  lahontan  storage 
elective. 

(v)  At  the  end  of  each  yeer,  the 
emount  of  incentive  water  will  be 
reduced  by  the  incremental  amount  of 
evaporation  which  occurs  as  a  raault  of 
the  incieesed  surCsoe  aree  of  the 
raaervoir  due  to  the  additional  storage. 
The  evaporation  rate  used  will  be  either 
the  not  evaporation  measured  or  the  net 
historical  average  after  precipitation  is 
taken  infto  aooounL  The  method  of 


calculation  will  be  agreed  to  by  the 
District  and  the  Bureau  in  advance  of 
any  storage  credit 

(b)  An  example  of  this  concept  is: 

Example:  Incentive  Operation — 

(1)  At  tlM  and  of  the  1996  ixrigation  I 
the  Buioau  and  tlw  District  audit  tlis 
District*!  water  records  for  1996.  Tha 
District's  tirstar  delivery  records  show  that 
194,703  aaa-isat  of  water  were  daliverad  to 
hxm  iMsdgates.  On  the  basis  of  their  irrigated 
arreags  that  year  (59,075)  tlie  form  I 
entitlement  would  have  been  216437  ( 
fiset  On  tha  basis  of  90  percent  delivartsa  for 
59,075  acres  (194,203  divided  by  216437  - 
0.90)  the  eatabHshad  PrD)ect  efflciency 
raquirMnent  was  6S.1  parosnt 

(2)  Oa  tha  basb  of  tha  asMUished  Pra^act 
ainciBncy  (86.1  parosDt),  tiia  Plufact 
divanion  raquirad  to  oaaka  the  haeilpto 
daiivHias  would  be  expected  to  be  291,906 
acwhal  (194.703  divided  by  0.651  - 
291,000).  An  ewaminaHon  of  Project  recerds 
lovaals  that  ths  District  ooly  divsstad  266,328 

Kfsetvrhichi 

>e8| 
lof  this  part 

(3)  Tha  5,581  acrahetofsaviiy  (291,909- 
286,328  -  5381)  coMtttutas  the  saviiy 
iJiiayed  tiuomh  elPciency  iaiprovements 
and  tha  District  would  than  be  oedUad  two- 
thirds  (3.721  acre-fcat  -  9.581  x  2/3)  of  this 

r  (dsaawd  to  be  Carson  Rivar  walv 
■)  as  inoantive  ^ 
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(4)  This  ihcentive  water  may  be  stored  in 
lahontan  Reservoir  or  otherwise  used  by  the 
District  in  its  discretion  consistent  with  State 
and  Federal  Law  (e.g..  power  generation, 
recreaticm  storage,  wildlife,  drought 
protection,  etc). 

}418b37    DMnoenthtee  for  lower  efllctency. 

(a)  If  the  Distiict  bib  to  meet  the 
efficiencies  established  by  this  part, 
then,  in  efCect,  the  District  has  borrowed 
from  a  subsequent  year.  The  amount 
borrowed  will  be  accounted  for  in  the 
form  of  a  deficit  in  Lahontan  Reservoir 
storsge.  This  deficit  amount  will  be 
added  to  the  actual  Lahontan  Reservoir 
storage  quantity  for  the  purpose  of 
determining  the  Tnickee  River 
diversions  to  meet  storage  objectives  as 
well  as  all  other  operating  decisions. 

(b)  The  amount  of  the  deficit  will  be 
cumulative  from  year  to  year  but  will 
not  be  allowed  to  exceed  26,000  acre- 
feet  (the  expected  variance  between  the 
MAD  and  actual  water  use).  This  limit, 
is  expected  to  avoid  increasing  the 
sevnity  of  drought  and  yet  still  allow 
for  variations  in  efficiency  over  time 
due  to  weether  and  other  factors.  This 
approach  should  allow  the  District  to 
plan  its  operation  to  correct  for  any 
defifdencies. 

(c)  The  deficit  can  be  reduced  by 
crediting  incentive  water  earned  hy  the 
District  or  reducing  the  percentage  of 
heedgate  entitlemmt  d^veied  either 
through  *  natural  drought  or  by  the 
District  and  its  water  users 
administratively  HmiHng  deliveries 


while  maintaining  an  efficiency  greater 
than  or  equal  to  the  target  efficiency. 

(d)  If  there  is  a  natural  drought  and 
the  shortage  to  the  headgates  is  equal  to 
or  greater  than  the  deficit,  then  the 
deficit  is  reduced  to  zoo.  If  the  shortage 
to  headgates  is  less  than  the  deficit  then 
the  deficit  is  reduced  by  an  amount 
equal  to  the  heedgate  shortage.  During  a 
natural  drought,  ^  the  percentage  of 
maximum  heedgate  entiUement 
delivered  is  75  percent  or  more  then  the 
District  will  be  subject  to  tin  target 
efficiencies  and  resultant  deficits  or 
credits. 

(e)  If  the  District  has  a  deficit  in 
Lahontan  Reservoir  and  earns  incentive 
water,  the  incentive  water  must  be  used 
to  eliminate  the  deficit  before  it  can  be 
used  for  any  other  purpose.  The  deficit 
must  be  creidited  on  a  1  to  1  basis  (Le., 
actual  efficiency  savings  rather  than  Vj- 
Vi  for  incentive  water). 

(f)  An  example  of  the  penalty  concept 
is: 

Example:  Penalty- 
la  1996  the  District  delivers  90  pocent  of 
the  raaximum  headgste  entitlement  or 
194,703  acre-fiset  216,337  x  .90)  but  actually 
diverts  308,000  acre-fBet^The  efBciency  of 
the  Ptofect  is  63.2  percent  (194,703  divided 
by  306.000).  Since  the  estabUshed  efBciency 
of  65.1  pageant  would  have  required  a 
diversion  of  only  299,083  acre-hat  (194,703 
divided  by  .651)  tha  District  has  operalMl  the 
system  wnth  8,917  aue  feat  of  excess  losses. 
Therefore,  8,917  acrs-iiBat  was  borrowed  and 
must  be  added  to  the  actual  storage  quantities 
oi  Lahontan  Reservoir  for  naknlatii^  target 
storage  levels  and  Truckee  River  divarsioos. 


§418.36    Mexlmum 

(a)  The  KfAD  established  in  this  pert 
is  based  on  the  premise  that  the  Project 
should  be  operated  to  ensure  that  it  is 
capable  of  delivering  to  the  heedgate  of 
each  water  right  holder  the  full  water 
entitiement  for  irrigable  eligible  i 
and  includes  distribution  system  Ic 
The  MAD  will  be  established  (and  is 
likely  to  vary)  each  year.  The  annual 
MAD  will  be  calculated  each  year  based 
on  the  actual  acreage  to  be  irrigated  that 
yeer. 

(b)  Historically.  at:tual  deliveries  at 
foim  heedgates  have  bem 
approximately  90  percent  of 
entiUements.  This  practice  is  expected 
to  continue  but  the  p«centage  is 
expected  to  change,  lids  variance 
between  heedgate  deliveries  and 
heedgate  entitlements  will  be  calculated 
annually  under  this  pert  and  is  allowed 
to  be  diverted  if  needed  and  thereby 
provides  an  asstuance  that  full  headgate 
deliveries  can  be  made.  The  expected 
diversion  and  associated  efficiency 
target  for  the  examples  shown  in  the 
Newlands  Project  Water  Budget  table 
would  be:  285,243  AF  and  65.1  percent 
in  1996  and  beyond  These  are  well 
below  the  MAD  limits;  however,  the 
District  mey  divert  up  to  the  MAD  if  it 
is  needed  to  meet  valid  headgate 
entiUements. 

Appendix  A  to  Pert  41t-Caknlatian  of 
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Thursday 
December  18,  1997 


Part  VI 


Department  of 
Housing  and  Urban 
Development 


24  CFR  Part  180 

Civil  Penalties  for  Fair  Housing  Act 

Violations;  Proposed  Rule 
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DEPARTMENT  OF  HOU8INQ  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  180 
(Doolttt  Now  PII-430C-P-01] 
MN2S2»-AA83 

CMI  Penaltlee  tor  Fair  Houalng  Act 
VtoMlcns 

AOBCY:  OCBca  of  the  AMisUnt 
Seoetary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 

action:  Propoaec^rule. 


Thia  propoMd  nils  intarprats 
the  Pair  Housing  Act  to  allow 
Administrative  Law  ludgas  (ALJs)  to 
aasosa  a  separate  civil  penalty  for  each 
of  multiple  acts  involving  housing 
discrimination.  Under  the  Pair  Housing 
Act,  housing  discrimination  violations 
carry  Tpairimiim  civil  penalties  for  Brst- 
.  second-,  and  third -time  offenders.  This 
propoaad  rule  would  interpret  the  Pair 
Housing  Act  to  clarify  that,  in  a  given 
case,  an  AL|  may  assess  more  than  one 
maximum  civil  penalty  against  a 
raapondant  in  a  given  case,  where  the 
raspondent  has  committed  separate  and 
distinct  acts  of  discrimination. 

The  proposed  rule  is  also  part  of 
Preaident  Clinton's  "Make  Em  I*av" 
initiadve,  which  is  designed  to  fight 
housing-related  acts  of  hate  violence 
and  intimidation  with  increased 
anfotoemant  and  monetary  penaltiea. 
Such  housing-related  hate  acts  continue 
to  pose  s  significant  problem;  laet  year, 
according  to  FBI  sUtistics.  of  8,799  hala 
crimes,  2.416,  or  27%.  were  houaiog- 
valatad.  The  rule  would  describe  how 
AL|s  are  to  consider  housing-related 
hate  acts  under  the  six  bctors  ALJs 
tfiflj  in  determining  the  amount  of  a 
dvil  penalty  to  assess  against  a 
raspondent  found  to  have  conunitted  a 
discriminatory  housing  practice. 
OATtt:  Comments  on  the  proposed  rule 
are  due  on  or  before:  January  20.  1998. 
ADONOacS:  Interested  persons  are 
invited  to  submit  wrritten  comments 
lapnlllig  this  proposed  rule  to  the 
Rules  Docket  Clerk.  Office  of  General 
Coiuisel.  Room  10276.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW.  Washington.  DC 
20410.  Comments  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  comment  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  sddreaa. 
Facsimile  (FAX)  comments  will  not  be 
accepted. 

FOa  FURTHCR  MFOaMATION  CONTACT: 
Stephen  I.  Shaw.  Trial  Attorney.  Office 


of  Litigation  and  Fair  Housing 
Enforcement,  Room  10258.  Department 
of  Housing  and  Urban  Development,  ■ 
451  Seventh  Street,  SW,  Washington. 
DC  20410;  telephone  (202)  708-1042. 
Hearing  or  speech-impaired  persons 
may  access  this  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  l-80O-877-«33g.  (With  the 
exception  of  the  "800"  number,  theee 
are  not  toll-free  telephone  numbera.) 

HJPW  rMniTAWY  ■#0«MATION. 

L  QtU  PeBaltiaa  far  Separala  and 
Disliacl  Fair  Honai^  Act  Vinlaliwa 

The  Fair  Housing  Act  (42  U.S.C 
3601-3619),  allows  an  Administrative 
Law  Judge  (ALJ)  in  a  Fair  Housing  Act 
case  to  assess  a  civil  penalty  if  the  AL| 
"finds  that  a  respondent  has  engaged  in 
or  is  about  to  engage  in  a  discriminatory 
housing  pracUce  "  (42  U.S.C  3612(gK3) 
(emphiuis  added)).  A  "diacriminatoty 
liousing  practice"  is  defined  aa  "an  act 
that  is  unlawful  under  section  804. 80S. 
806  or  818  of  the  [Pair  Housing]  Act" 
(42  U.S.C  3602(f)  (emphasis  added)). 
The  Fair  Housing  Act  specifically  does 
not  say  that  an  AL)  may  assess  only  a 
single  dvil  penalty  for  all  separata  and 
distinct  vioMdona  that  raapondant  is 
found  to  have  committed  in  a  case. 
Like«vise.  the  Fair  Housing  Act  doea  not 
spedfy  that  the  AL)  may  aaaeaa  a  dvil 
penalty  for  each  separate  discrimlnatafy 
housing  act  Tlius.  the  statutoty 
language  is  ambiguous  writh  reaped  to 
the  issue  of  whether  an  AL)  may  aaaeaa 
multiple  dvil  penalties  for  multiple 
discriminatory  housing  practices.  The 
legisladve  history  also  dkies  not  addraas 
this  point  In  such  a  caae  of  statutory 
ambiguity,  the  agency's  interpretation 
will  be  upheld  if  it  is  "baaed  on  a 
permissible  construction  of  the  statute.** 
Chevron.  I/.S.A.  Inc.  v.  Natural 
Ratourcet  Dtfmm  Council.  Inc.,  467 
U.S.  837.  843  (19M). 

It  is  certainly  a  permisaible  and 
reesonable  interpretation  of  the  Fair 
Housing  Ad  that,  where  a  reapondent 
commits  a  single  discriminatory 
housing  practice,  that  is,  a  sin^e  ad  of 
discrimination,  an  AL)  has  the 
discration  to  aaaeaa  a  dvil  penalty 
apdnst  that  raapondant.  up  to  the 
"fy*""""  for  that  particular  illegal  act  * 
It  is  aimilarly  reasonable  and 
permissible  to  interpret  the  Fair 
Housing  Ad  to  indicate  that,  where  a 
raapondant  has  conmiitted  multiple, 
seperate  illegal  acta,  an  AL)  has 
discretion  to  aaaeaa  a  separata  dvil 
penalty  apinst  a  respondent  for  each 
aeparafe  discriminatory  housing 
practice  that  respondent  committed  in  a 


In  accordance  writh  the  foregoing 
construction  of  the  Fair  Hoiuing  Ad. 
HUD  interprets  the  language  of  the 
statute  to  indicate  that  an  ALJ  may 
assess  multiple  penalties  agaiiut  a 
respondent  in  cases  where  the 
respondent  is  found  to  have  committed 
multiple  discriminatory  ads. 
Accordingly,  under  the  proposed  rule. 
AL)s  willoave  the  discretion  to  assess 
multiple  dvil  penalties  in  cases  where 
a  respondent  has  committed  more  than 
one  oiscriminatory  ad.  limited  only  by 
the  number  of  violations  that 
respondent  is  found  to  have  committed. 

"niis  rule  proposes  to  amend  HUD's 
regulatioiu  at  24  CFR  part  180  (Hearing 
Procedures  for  Qvil  Righta  Matters)  to 
clarify  that  in  a  given  caae.  an  AL)  may. 
and  in  appropriate  circumstances 
should,  assess  more  than  one  dvil 
penalty  against  a  given  reapondent 
where  the  respondent  has  committed 
separate  and  distind  acts  of 
discrimination 

OL  Howiag  Ralalad  Hale  Ada 

ALJs  often  assess  maximum  dvil 
penalties  against  respondents  in  cases  of 
particularly  heinous  or  pervasive  hate 
acts.  Traditionally.  ALJs  have  applied 
six  fiadors  in  determining  the  amount  of 
a  dvil  penalfy  to  assess:  (1)  Whether  the 
respondent  has  previously  been 
adjudged  to  have  committed  unlawful 
housing  discrimination;  (2)  the 
raapoodent's  finandal  raaourcea;  (3)  the 
nature  and  drcumatancaa  of  the 
raapoodent's  violation;  (4)  the  degree  of 
the  reapondent's  culpability:  (5)  the  goal 
of  detnrenoe;  and  (6)  other  mattera  aa 
)ustice  may  reqxdre  (HUD  v.  HouMWg 
Authority  of  Las  VegoM,  2A  Fair  Housing 
Fair  Lending  1 25.116  (Nov.  6. 1995); 
HJL  Rap.  No.  711. 100th  Cong..  2d  Seas, 
at  37  (1088)). 

This  proposed  rule  would  also  amend 
24  CFR  part  180  to  define  "housing 
related  hate  ad"  and  articulate  that  it  is 
appropriate  that  ALJs  coiuider,  under 
the  last  four  of  the  traditional 
requirements,  the  commission  of  a 
housing-related  hate  ad  to  provide  a 
baais  for  assessing  a  maximum  dvil 
penalty.  Nothing  in  this  regulation, 
however,  is  intended  to  lead  ALJs  to 
infer  that  they  should  necessarily  asaeas 
a  leas  than  maximum  penalty  in  any 
particular  case  that  does  not  involve  a 
hate  act 


nL  Craatian  of  New  f  laO-tTl 

In  addition  to  the  amendments 
described  above,  this  rule  proposes  to 
make  a  clarifying  change  to  24  CFR  part 
180.  Specifically,  the  provisions 
governing  the  assessment  of  dvil 
penalties  currenUy  found  at 
S  180.670(b)(3)(Ui)(A).  (B).  and  (C) 
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%vould  be  moved  to  a  new  §  180.671. 

With  the  exception  of  the  amenrinMrnf 
described  AavB,  no  substantive 
revisions  would  be  made  to  theee 
provisions.. HUD.  however,  is  proposing 
to  make  changes  to  certain  of  UM«e 
provisions  for  purposes  of  clarity.  The 
creation  of  a  new  §  180.671  is  dosigned 
to  make  the  pert  180  regulations  euier 
to  understand. 

IV.  JnatiffcatkiB  far  Kedooed  < 


It  is  HUD'S  policy  gsnataDy  to  aflbrd 
the  puUic  not  less  than  60  days  iat 
submission  of  oommenta  on  iti  notioee 
of  propoeed  rulemaking  (24  CFR  10.1). 
In  tfds  case,  HUD  has  detennined  that 
it  would  be  omtrary  to  the  public 
intsrast  to  provide  a  public  comment 
period  gra^ar  than  30  calendar  days. 
The  current  intaqmlatian  of  die  dvil 
penalty  structure  has  not  been  suffident 
to  deter  discriminatory  housing 
pradioes.  paiticulaily  houaii^rBlated 
acts  of  hate  violence.  The  proposed 
amendments  interpret  die  Flair  Housing 
Ad  to  insure  that  AL)s  have  the 
necessary  flexibility  to  assess  the 
appn^MlMa  number  of  dvil  penalties  to 
dslsr  these  egregious  acts  of  housing 
discrfaninatian.  The  provision  (tf  a  60- 
day  comment  period  would  dday 
implementation  of  the  propoaad 
amendments,  and.tand  to  limit  tha 
ability  of  the  goverament  to  maximize 
ttia  use  of  dvil  penalties  in  cases 
involving  housing-related  hate  vtolence. 

HUD  believes  that  the  30-day 
onmment  period  strikes  a  balance 
between  the  need  for  public  input  in  the 
regulatory  proceea.  aiid  the  ne^  to 
addieas  housing  discrimination  and, 
particularly,  housing-relatad  acta  of  hate 
violence.  HUD  reco^dzea  the  value  and 
necesrity  of  public  comments  in  the 
development  of  final  regulations  and 
welcomes  comments  on  this  proposed 
rule.  All  public  comments  wUl  be 
addressed  in  the  final  rule. 

V.  Fladii^  and  CartiflcatioiM 

Atvirofunento/ Impact 

In  accordance  wdth  24  CFR  50.19(cM3) 
of  die  HUD  regulations,  the  poUdes  and 
procedures  contained  in  this  proposed 
rule  set  out  nondiscrimination 
standards  and.  thoefora,  are 
categorically  excluded  firom  the 
requirements  of  the  National 
Environmental  Policy  Act 

Executive  Order  12612,  Pedaalism  • 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  polides  contained 
in  this  proposed  rule  would  have  no 


faderalism  implications,  and  that  the 
polides  are  not  subjed  to  review  under 
the  Order. 

£x6cutfve  Order  13045.  Protection  of 
Children  From  Enviimunental  Health 
Risks  and  Saf^  Rida 

This  proposed  rule  would  not  pose  an 
environmental  heeldi  riak  or  safety  risk 
to  children. 

Regahtmy  PlmxUuUty  Act 

The  Secretary,  in  accordance  vridi  the 
Regulatory  Flexibility  Ad  (5  U.S.C 
605(b))  hie  reviewed  and  approved  this 
propoeed  rule,  and  in  so  doing  certifies 
that  this  pn^Maed  rule  would  not  have 
a  significant  ecanomic  imped  on  a 
substantial  number  of  sm^  entities. 

Unfunded  Mandates  Reform  Act 

The  Secretary  has  reviewed  this 
proposed  nUe  before  ptd>lication  and  by 
approving  it  certifies,  in  accordance 
widi  die  Unfunded  Mandates  Reform 
Ad  of  1995  (2  U.S.C  1532),  diet  this 
propoeed  rule  woidd  not  impoae  a 
Fedinral  mandate  that  would  result  in 
the  expandituvs  by  State,  local,  and 
tribal  governments,  in  ths  aggregate,  or 
by  the  private  aediv,  erf  $100  million  or 
mora  in  any  one  year. 

Baecutive  Order  12886.  RegakOoty 
Manning  and  Review. 

The  Office  of  Management  and  Budget 
(0MB)  reviewed  this  proposed  rule 
under  Executive  Order  12866, 
Regulatory  Planning  and  Review.  OMB 
determined  that  this  {Hoposed  rtile  is  a 
"significant  regulatory  action,"  as 
defined  in  section  3(f)  of  the  Order 
(aldiough  not  economically  aignificant 
as  jHovided  in  sectiim  3(fHl)  of  the 
Order).  Any  rhtigw  made  to  the 
propoeed  rule  subsequent  to  its 
sulmisrion  to  OMB  are  identified  in  the 
docket  file,  which  is  available  for  ptiblic 
inspection  in  the  office  of  the 
Department's  Rules  Docket  Clark.  Room 
10276, 451  Sevendi  Street  SW, 
Washington.  DC  20410-0500. 

Catalog  of  Federal  Iknneatic  A»$uUmce 
Number. 

The  Catalog  of  Federal  Domestic 
Assistance  Ntmiber  for  this  program  is 
14.400. 

List  of  Sofafects  in  24  CFR  Part  lao 

Administrative  practice  and 
procedure.  Aged.  Civil  rights.  Fair 
housing.  Individuals  with  disabilities, 
Intergovernmental  relations. 
Investigations.  Mortgages,  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  24  CFR  part  180  is 
proposed  to  be  amended  as  follows: 


PAfrridO-HEARMQ  PROCEDURES 
FOR  CIVIL  RIQHT8  MATTBIS 

1.  The  authority  dtetion  for  24  CFR 
pert  180  continues  to  read  as  follows: 

Aelhati^  29  UJ&.C.  794:  42  U.S.C  2000d- 
1. 353S(d),  3601-M19.  S301-5320,  and  610S. 

2.  Section  180.670  is  amended  by 
revising  paragraph  (bXSXiii)  to  rsad  as 
follows: 


fiauTo 


OfAUL 


(b)'  •  • 

(3)*  •  • 

(iii)  Assessing  a  dvil  penalty  against 
any  raspcmdant  to  vindic^  the  puUic 
interest  in  accordance  widi  $  180.671. 

3.  Section  180.671  is  added  to  rsad  M 
follows: 

flMJTI 
HoaeingAeK 

(a)  Amounts.  The  ALJ  may  aaaeaa  a 
dvil  penalty  agsinrt  any  respondent 
under  §  180.670(bX3)  for  each  separate 

and  distind  ttiarriminiitnTy  hnawiiw 

practice  (as  defined  in  paragraph  (b)  of 
dds  sectiini)  tliat  the  respondent 
cmnmitted,  eech  dvil  penalty  in  an 
amoimt  not  to  exceed: 

(1)  611,000,  if  die  reapondent  baa  not 
been  ed)udged  in  any  administrative 
heering  or  dvil  action  permitted  under 
the  Pair  Housing  Ad  or  any  State  or 
local  fair  housing  law,  or  in  any 
licensing  or  regulatory  proceeding 
conducted  by  a  FederaL  State  or  local 
governmental  agency,  to  have 
committed  any  prior  discriminatory 

(2)  $27,500,  if  the  respondeat  has 
been  adjudged  In  any  administrative 
hearing  or  dvil  action  permitted  under 
the  Fair  Housing  Act  or  any  State  or 
local  feir  Kmiainp  law,  or  in  any 
licensing  or  regmatory  proceeding 
conducted  by  a  Federal.  Stete.  or  local 
govemmmt  agency,  to  have  committed 
one  other  discriminatory  housing 
practice  and  the  adjudication  was  made 
during  the  five-year  period  preceding 
the  d^  of  filing  of  the  charge. 

(3)  $55,000.  if  the  respondent  has 
been  adfudged  in  any  administrative 
heerings  or  dvil  actions  permitted 
under  the  Fair  Housing  Ad  or  any  State 
or  local  feir  housing  law.  or  in  any 
licensing  or  regulatory  proceeding 
conducted  by  a  Federal,  State,  or  local 
government  agency,  to  have  committed 
two  or  more  discriininatory  housing 
practices  and  the  adjudications  were 
made  during  the  seven-jrear  period 
preceding  the  date  of  tfa«  filing  of  the 
charge. 

dbjDefiiution  ofaeparate  and  distinct 
disaiminatory  housing  practice.  A 
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•epanta  and  disdnct  diacriminatory 
housing  practica  ia  a  aingla.  continuous, 
uninteiTuptad  tfiiMltinn  or  occurrence 
Uiat  violates  section  804,  805.  806,  or 
818  of  the  Fair  Housing  Act.  even  if 
committed  by  the  same  person.  Each 
single,  continuous,  uninterrupted 
transaction  or  occurrence  that  violates 
more  than  one  provision  of  the  Act, 
violates  one  provision  more  than  once, 
or  violates  ttui  bir  housing  rights  of 
mora  than  one  person  constitutes  a 
separate  and  distinct  discriminatory 
housing  practice. 

(c)  Facton  for  con*ideration  by  AI4. 
(1)  In  date! mining  the  amount  of  the 
...civil  penalty  to  be  assessed  sgainst  any 
respondent  for  each  separate  and 
di^inct  discriminatory  housing  practice 
the  respondent  committed,  the  ALJ  shall 
consider  the  following  six  (6)  fiKtora: 

(i)  Whether  that  respondent  has 
previously  been  ad|udged  to  have 
committed  unlawful  housing 
discrimination: 

(ii)  That  respondent's  financial 
resources; 

(ill)  The  nature  and  cimunstances  of 
the  violation: 

(iv)  The  degree  of  that  respondent's 
culpability: 

(v)  The  goal  of  deterrence:  and 

(vij  Other  mattacs  aa  fustica  may 
raquira. 


(2Xi)  Where  the  ALJ  finds  any 
respondent  to  have  committed  a 
housing-related  hate  act.  the  AL|  shall 
take  this  fact  into  account  in  favor  of 
imposing  a  maximum  civil  penalty 
imder  the  factors  listed  in  paragraphs 
(cKlKiii).  (iv).  (v).  and  (vi)  of  tills 
section. 

(ii)  For  purposes  of  this  section,  the 
term  "houting-mlated  hate  act'  means 
any  act  that  constitutes  a  discriminatory 
housing  practice  under  section  818  of 
the  Fair  Housing  Act  and  which 
constitutes  or  is  accompanied  or 
characterized  by  the  threat,  or  any 
action  toward  carrying  out.  or  the 
carrying  out  of  actual  violence, 
intimicktion,  coercion,  assaidt.  bodily 
harm,  and/or  harm  to  property. 

(iii)  Nothing  in  tfaia  paragraph  shall  be 
construed  to  reqiuie  an  AIJ  to  assess 
any  amount  less  than  a  maximum  civil 
penalty  in  a  non-hate  act  caae.  where 
the  ALJ  finds  that  the  Csctors  listed  in 
par^raphs  (cXlXD  tiirough  (vi)  of  tiiis 
section  warrant  the  assessment  of  a 
maximum  civil  penalty. 

(d)  PerwonM  previousty  adfudgad  to 
hav9  coaunitted  a  diaaiminaUxy 
housing  practice.  If  the  acta  constituting 
the  discriminatory  *»*«««<"fl  practice  that 
is  the  subject  of  the  charge  were 
committed  Iqr  the  same  natural  person 


who  has  previously  been  adjudged,  in 
any  administrative  proceeding  or  civil 
action,  to  have  committed  acts 
constituting  a  discriminatory  housing 
practice,  the  time  periods  set  forth  in 
paragraphs  (a)(2)  and  (3)  of  this  section 
do  not  apply. 

(e)  Multiple  discriminatmy  housing 
practices  committed  by  the  same 
respondent:  multiple  respondents.  (1)  In 
a  proceeding  wliere  a  raspondoit  has 
engiged  in  or  is  about  to  engage  in  mora 
than  one  separate  and  distinct 
discriminatory  housing  practice,  a 
separate  civil  penalty  may  be  sssessod 
against  the  respondent  for  eech  separata 
and  distinct  diacriminatory  housing 
practice. 

(2)  In  a  proceeding  involving  two  or 
more  respondents,  one  or  more  civil 
penalties,  as  provided  under  this 
section,  may  be  assessed  against  each 
respondent  that  has  been  detarmined  to 
have  been  engaged  in  or  is  about  to 
engage  in  one  or  more  discriminatory 
hou^bog  practices. 

Dated:  Novanbar  24. 1997. 


(FR  Doc  97--S3091  Filed  12-17-97;  8:46  saa| 
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Tbe  President 


Presidential  Documents 


ExacntiTe  Order  13070  of  Decemlwr  15,  1997 

The  Intelligence  Oversight  Board,  Amendment  to  Executive 
Order  12863 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  emphasize  the  role 
of  the  Intelligence  Oversight  Board  in  providing  executive  branch  oversight. 
It  IS  hereby  ordered  that  Executive  Order  12863  is  amended  as  follows: 

Section  1.  The  text  in  section  2.1  is  deleted  and  the  folloiwing  text  is 
inserted  in  lieu  thereof:  "The  Intelligence  Oversight  Board  ffOB)  is  hereby 
established  as  a  standing  committee  of  the  PFTAB.  The  lOB  shall  consist 
of  no  more  than  four  members  designated  by  the  President  from  among 
the  membership  of  the  PFIAB.  The  Chairman  of  the  PFIAB  may  also  serve 
as  the  Chairman  or  a  member  of  the  lOB  if  so  designated  by  the  President 
TTie  lOB  shall  utilize  such  full-time  staff  and  consultants  as  authorized 
by  the  Chairman  of  the  lOB  with  the  concurrence  of  the  rhairman  of 

Sec.  2.  The  first  sratence  in  section  2.3  is  deleted  and  the  following  sentence 
is  inserted  in  lieu  thereof:  "The  lOB  shall  report  to  the  President" 


iyjiAj^AkAAA<r^AMicfc^A^ 


(FR  Doc.  87-332W 

FUmI  13-1 7-«7;  10:29  urn] 
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REMINDERS 

Tha  Mwm  m  Ms  M 
sdNerMy  oompied  as  an  aid 
to  Federal  RegMar 
Indusion  or  axduiton 
iNs  Hal  has  no  ISQal 


TRANSPORTATION 
D9ART1ICNT 
Coaat  Guard 

Vocattonal  cahabMtaBon  artd 


»loi»seitsm  UnMad  States 


RULES  QOtNQ  INTO 
EFFECT  DECEMBER  18. 
1997 

COMMERCE  DEPARTMENT 
NaUonai  Ooaanic  and 


Ql 

tloloclscl 

payabia  toicraaaa; 

pubHahad  12-10-07 
TRANSPORTATION 
DEPARTMENT 


and  buitsriish; 
oommer«s  due  by  12- 
2647;  published  11-28- 
97 
ASwtfc  surf  dam  and 
ocean  quahog; 
comments  due  by  12- 
24-07:  published  11-24- 
07 


Pyrithiobac  sodHjm  saR; 
oommems  due  by  12-22- 
07:  published  102-07 

FEDERAL 
COMMUNICATIONS 


Fishery  oonservatton  and 


laheries  of 
Economic 


Scallop:  published  12-047 
DEFENSE  DEPARTMBfT 


Monloomery  Ql  BW- 
Selaciad  Reeerve: 


published  12-18-97 


PROTECTION  AOBNCY 
OaanAlrAcl: 
Add  rain  proorsm— 
CorMlnuoua  emiselon 


Alwsoitiiwses  directives: 

F^Rhld:  published  11-1347 
TRANSFORnrATION 
D9ARTMENT 

NsHOflM  HiplMPBy  TfSfllC 

Motor  vehide  saMy 
standards: 

Oocupant  crash  prolscllorv— 
Air  bsQ  ort-ofi  MvNchas: 
published  11-21-07 
TREASURY  DEPARTMBIT 
TMR  SuparvMon  Oflloe 
Federal  rsgulalory  reform: 
Capital,  chartsr  and  byMsr. 
conversion,  sic. 

smendmenis:  published 
12-1847 
VETERANS  AFFAIRS 


D9ARTMENT 

Closurss  and  realignment 
Cloeed.  transferred,  and 
tansferring  mHilary  ranges 
contatntng  munitions: 
appropriate  rasponee 
actions  evaiualion 
.  procaea:  oommer^s  ikje 
by  12-28-07:  pubished  0- 
2847 
Federal  AoquisMon  RaguMHon 
(FAR): 

AMsmaliva  dtapula  reeohiHon 
(1906):  oommenis  due  by 
12-2847:  pubished  10- 
27-07 


PROTECTION  AGENCY 

Air  polution  oonkol:  new 


VocMfenal  rehabilitation  and 


emiasions,  etc,  rules 
sfrsainlr»ir<g;  oorradion: 
pubished  12-1847 
NEALTM  AND  HUMAN 


Montgomery  Ql  BW- 


cuinwsnls  due  by  12-22- 
e7:pubiahad  11-1847 
Air  quaMy  implamenlallon 
plana:  apprawsl  and 
promulgslion:  varioua 


Food  and  Drag 


payable 
pubished  12-1847 

COMMENTS  DUE  NEXT 


Haavd  Analysis  dWcal 
Conlroi  Point  (HACCP) 


Arizorta:  cmmnenls  due  by 

12-2247;  pubtshad  11- 

2047 
Mnois:  oomnMf4s  due  by 

12-2647:  pubished  11- 

2647 


AGRICULTURE 


Fish  and  iahery  products, 

importing:  proosdures; 
pubished  12-1846 

HOUSVIG  AND  URBAN 


OEPAfTTMENT 

Single  Audit  Ad  AmendmanM 
of  1006:  implemenlalion: 
AudNaol  Stales,  local 
gowsfnmenis,  and  norv 
profN  orgenizations 
e«pending  Federal 
awards:  puMWiad  11-18- 
97 

LABOR  DEPARTMENT 
Oocupatlortai  Safety  and 
naann  ManHNauauun 

SoMy  and  heeNh  atwidards, 
etc: 

Methylene  chlonda: 
occupational  wnpntun 
Partial  stay:  pubiahad  12- 
1847 


Ctiantea  (tart)  gnNwt  ir>— 
MteNgsn  el  al-i 
due  by  12-22-07: 
pubiahad  104»47 

AGRICULTURE 


by  12-2247:  pubiahad 

11-2O07 
Air  quaMy  implamerMalion 
plana:  spprwsl  and 
promulgallon:  various 
OtalBS;  sir  qusily  pMnrtng 
purpoaea:  dasignaHon  of 


riaril  felaied  quaranina, 
domestic: 
Kamtf  bur« 
Texas  St  I 
due  by  12-2447: 
published  11-2447 
MedHerranaan  iruM  ty: 
Commertts  due  by  12-22- 
97;  published  10-2147 
COMMERCE  DEPARTMPtT 


Fishery  conservation  and 


Tsnnaaaaa:  comments  due 

by  12-2847:  pubiiahed 

11-25-07 
Hazardous  iwaste  program 
authorizations: 
Alatjama:  comments  duo  l>y 

12-2247:  pubished  11- 

2147 
Qeoigia:  comments  due  by 

12-2447:  pubiahad  11- 

2447 
Pesticides:  tolerances  in  food, 
snimal  laeds,  and  raw 
agricuiufal  commodities: 
Cyromazine:  comments  due 

by  12-2247:  pubished 

10-2247 


Radto  lefvicei.  special: 


Pubicsafaty 
communications  in  746- 
806  MHz  band: 
technical  and  spectrum 
requiremer^s 
dsvslopmant;  oommor4s 
dus  by  12-2247: 
pubishsd  11-7-07 
Radk)  stations:  table  of 


12-2247:  pubished  11- 

1847 
Oregon:  uemmenli  due  by 

12-2247:  pubished  11- 

1947 
Tens:  comments  due  by 

12-22-07;  pubishad  11- 

1047 
Utah:  commams  due  by  12- 

2247:  pubished  11-1847 


Cable  television 
Irtsids  wiring;  oommsnls 
due  by  12-2847; 
pubished  11-1447 


■MURANCC  CORPORATION 


Construction  loana  on 


.propartiaa,  )unior  iani  on 
1- 10  4-nnMy  raanansai 


due  by  12-2847; 
pubiahad  10-27-07 
EquNy  sacuriiaa;  unraaHzed 


due  by  12-2847; 
pubished  10-27-07 


Risi(-based  capital: 
Comtfuction  loans  on 


proparOaa,  furrior  lana  on 
-  to  #4Bmsy  resRiBnaai 
propariea,  etc.;  oommenis 
due  by  12-2647: 
pubished  10-2747 
Equity  sscurWes:  unreaUzed 
holdbig  gaina;  comments 
due  by  12-2647; 
published  10-2747 


ADMtMSTRATKM 

Federal  Acquisition  Regulaiion 

(FAR): 

ANsmative  dispute  resolution 
(1906):  comments  due  t>y 
12-2647;  published  10- 
27-97 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drag 


Biological  products: 
Manufacturing  errors  and 
accidents  reporting: 
comments  due  by  12-22- 
97;  pubished  0-2847 
Human  drugs: 
Inhalation  solution  products; 
sterility  requirements; 
comments  due  by  12-22- 
97:  pubished  9-2347 
New  drug 
Products  for  Ma- 


dMcal  hold;  oommenis 
due  by  12-2847; 
pubishad  82447 


rwn  ano  imkbub: 
Columbia  River 


indan  in- 


commenls  due  by  12-23- 
97;  pubishad  102847 


Topslia  shinsT  oommenis 
due  by  12-2847; 
1024-07 


■nois;  oomments  due  by 
12-2847;  pubished  11- 
2847 


122247;  pubishad  11- 
21-87 

Montana;  comments  due  by 
12-22-07;  pubished  12-6- 
07 

■ITERNATIONAL  TRADE 


Ptadoa  and  piooodurK 

knportinweM^alona; 

artfdumping  and 


comments  due  by  12-22- 
97;  pubished  102847 


oosfsnents  duo  by  12-22-07; 
pubished  102347 

LIBRARY  OF  CONGRESS 
Cepyrtght  OWIoa.  LRvary  of 


Noncommerctai  educational 
broadcasting  compulsory 
fioanse:  comments  due  t>y 
12-2847;  pubished  12-1- 
97 

Copyright  office  and 

procedures: 

Mechandal  and  d^jital 
phorxMeoofd  delivery  rate 
acfuslmenl  proceeding: 
comments  due  by  12-26- 
07;  pubished  12-147 

NATIONAL  AERONAUTICS 
AND  SPACE 


FadsrM  Aoquislion  RsguMion 
(FAR): 


(1006);  commenM  due  by 
122647;  pubished  10- 
2747 

POSTAL  SERVICE 
Domesic  mal  Manual: 
Commeicial  mal  receiving 

agency;  dsivery  of  mal; 

prooeduie  darWcalion; 

comments  due  by  12-24- 

07;  pubishad  11-2447 


Ralroad  Relrsment  Act 
Amul^  sigMny;  oommsnls 
due  by  12-2247; 
puUWwd  102347 


aoonomic  bijury  loana; 


rsquiremsnts;  commams 
due  by  12-2847; 
pubishsd  11-2547 

STATE  OEPARTMENT 


rsvoWny,  or  camslng 
prooaduroe;  comments 
due  by  12-2647; 
pubished  11-25-07 


intsmsMuwal  Convanlons  on 
of  Training. 


Primary  category 


comments  due  by  12-26- 
97;  pubished  11-2547 

Aimwn  certification: 
Robinson  model  R-22  or  R- 
44  heioopters:  piots  and 
certified  inslFuctors  apecial 
training  and  eKperienoe 
raquirsmenis;  comments 
due  by  12-2247; 
pubished  1121-97 

Aimwrthinees  dwectives: 
Aeromot-lnduslria  Mecanico 
Metiksgica  Uda.; 
oomments  due  by  12-26- 
97;  pubished  11-2547 
Akbus;  oommenis  due  by 
12-2647;  pubishsd  11- 
2547 

Airbus  Industrie;  oomments 

due  by  12-2847; 

pubished  11-2647 
BriHsh  Aerospsoe; 

comments  due  by  12-26- 

97;  pubished  11-2847 
Oassaul;  comments  due  by 

12-2847;  pubished  11- 

2»47 
Now  Piper  AirendL  Inc.; 

comments  due  by  12-26- 

07;  pubished  1021-07 
Prat  8  lAMkiay  CMMda; 

commams  due  by  12-23- 

07;  pubiahad  102447 


modal  S25 
CMion  Jet  airplana: 
commams  due  by  12- 
22-07;  pubished  11-20- 
97 

EXTRA  Rugzaugbau 
QmbH  EA-400  airplMw 


by  122247;  pubishad 

11-2047 

E  abspeoa;  oommeitfs 
due  by  12-22-07;  pubished 
11-1047 


due  by  12-2847;  pubished 
11-1047 


m^i  ill,  ,  ,    I  r  «  ■ 

wansiaeping  for 
1878  (STCW): 


documer4aion  of 
personnel  seeing  on  U.S. 


comments  due  by  12-23- 
97;  pubishad  82847 
TRANSPORTATION 


Uniform  tnallc  oomrol 
dsvioea  manual; 
ralroad-Mghway  grade 
crossings;  oomnwnts 
due  by  12-2247; 
pubished  102147 

TRANSPORTATION 


Copyright  artHlration  royMy 
panel  ndae  of  procedure: 


Aircraft  products  and  parts; 
certification  procedures: 


Msceianeous  amendments 

Comment  request; 
comments  due  by  12- 
22-07;  pubfished  12-12- 
97 

TRANSPORTATION 


Pipeine  safety: 

Hazantous  Iquid  and  carbon 
dkMdde— 

Prssaurs  tesfcig  oldsr 
pipeines.  comments 
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See  Natural  Resources  Conservation  Service 

See  Rural  Utilities  Service 

Air  Fotco  Popwlwiom 


Environmental  statements;  noti(»  of  intent 
Dyess  AFB,  TX  and  Barksdale  AFB,  LA;  realistic  bomber 
training  initiative,  66605 

Army  OofMrtmonl 

NOVICES 

Environmental  statements;  availability,  etc: 
Base  realignment  and  closure — 
Fort  Mcaellan.  AL.  66605-66606 

Privacy  Act- 
Systems  of  records.  66606-66608 

Arts  and  HumanHiM,  Ntfional  FdundMion 

See  National  Founilation  on  the  Arts  and  the  Humanities 

BHnd  or  8t»foly  Plssblod,  CommMM  for  Purchsso  From 
Poopio  Who  Afo 

See  Committee  for  Purchase  From  People  Who  Are  Blind  ix 
Severe^  Disabled 

Conouo  Bureau 
Nonccs 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  66596 

Commarca  Dapartmant 

See  Census  Bureau 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commlttaa  for  Purchaaa  From  Paopla  Who  Aro  Blind  or 
Savaraiy  Oiaablad 

RULES 

Javits-Wagner-O'Day  program;  miscellaneous  amendments. 

66527-66529 
NOTICES 

Prcxnirement  list;  additions  and  deletions.  66596-66598 
Procurement  list;  additions  and  deletions;  correction.  66598 


Fadaral  Ksgisler 
VoL  62.  No.  244 

Friday.  December  19,  1997 


Cormnodlty  Futuras  Trading  Commteaion 

PROPOSED  RULES 

Commodity  option  transactions: 
Futures-stylie  margining  of  options  traded  on  regulated 
fiittires  exchanges,  66569-66575 

ComptroHar  of  tha  Currancy 

NOnCES 

Agency  infonnation  collection  activities: 
Submission  for  0MB  review;  comment  request.  66716- 
66719 

Copyright  Offlca.  Ubrary  of  Coogrsaa 


Uruguay  Round  Agreemoita  Act  (URAA): 
Copyright  restoration  of  certain  Berne  Convention  and 
World  Trade  Organiration  work*— 
List,  66766-66B11 


Vessels  in  foreign  and  domestic  trades: 
Nations  entitled  to  special  tonnage  tax  exemptions;  list 
additions — 
Hcmg  Kong,  66521-66522 


Automatiim  program  test: 

Electronic  cai^go  declarations,  66719-66720 
Customhouse  broker  license  cancellation,  stupension.  etc: 

Caliber  Customs  Brokers  &  Freight  Forwarders.  Inc.  et 
al.,  66720 

Martinez.  Sam,  66720 


See  Air  Force  Department 
See  Army  IDepartment 
RULES 

Closures  and  realignment:  « 

Revitalizing  base  closure  commimities  and  commimity 
assistance — 
Lease  back  of  property  transfiBrred  to  local 
redevelopment  authorities,  6652S-66527 
NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  reviev^  comment  request.  66604 
Meetings: 

Strat^c  Environmental  Reseerch  and  Development 
Program  Scientific  Advisory  Board.  66604-66605 

Drug  Enforcareani  AdminiatraMon 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Ansys  Diagnostics,  Inc..  66667 
Applied  Science  Labs.  66666 
Cambridge  Isotope  Lab.  66666 
DamocleslO,  66666 
Dupont  Pharmaceutical  Co.,  C6667 
High  Standard  Products.  66667 


IV 
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Nonccs 

Agency  Information  collection  activities: 
Submission  for  OMB  review;  conunent  request,  6660^ 
68609 

EmploynMnt  Standards  AdmintetrMion 

Nonccs 

Minimum  wages  for  Federal  and  fiederally-assisted 

construction;  general  wage  determination  decisions, 

66668-66669 

Enargy  Dapaitinant 

See  Federal  Energy  Regulatory  Coounission 

Nonccs 

Environmental  statements;  availability,  etc.: 

Kern  County,  CA;  Naval  Petroleum  Reserve  No.  1  sale. 
66609-66616 
Grants  and  cooperative  agreements:  availability,  etc.: 

Aluminum  partnerships  program,  66616 

High-energy-density  and  laa«r-mattar  intaractioa  studios 
program,  66616-66617 
Senior  Executive  Service: 

Performance  Review  Board:  membership,  66617-66619 

Envlronmantai  Prolactlon  Agancy 
rworoato  wot£« 

Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
Texas.  66576-66578 
Air  quality  planning  purposes;  designation  of  areas: 

California.  66578-66583 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.: 

Pesticide  Program  Dialogue  Committee.  66623 
Environmental  statements;  availability,  etc.: 
Agency  statements — 

Weekly  receipts.  66623-66624 
Grants  and  cooperative  agreements;  availability,  etc: 

Investigator-initiated  granU.  66624 
Pesticide  programs: 
Federal  Insecticide.  Fungicide,  and  Rodenticide  Act — 
Agricultural  Research  Service  and  Washington  State 
University;  genetically  engineered  microbial 
pesticide:  small-scale  field  testing.  66624-66625 
Pesticide  registration,  cancellation,  etc.: 

Novartis  Seeds.  Inc.,  66625-66626 
Superfund;  wsponse  and  remedial  actions,  proposed 
settlemenU.  etc: 
Lindsley  Lumber  Site.  FL,  66626 
Toxic  and  hazardous  substances  control: 
Tasting  requirements — 

1.1,2-Trichloroethane,  66628-66631 
Ethylene  dichloride,  66626-66628 

Export  Admlnlstratton  Buraau 
Nonccs 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  66598-66601 

Fadaral  Aviation  Adminiatrallon 


Airworthiness  directives: 
Aerospatiale.  66500-66502 
Caaana.  66508-66511 

Empraaa  Brasileira  de  Aeronautica,  S.A.,  66512-66521 
Eurocopter  France,  66506-66508 
Raytheon.  66498-66500.  66511-66512 
Teledyne  Continental  Motors.  66502-66506 


pnopoaco  RULES 
Airworthiness  directives: 

Alexander  Schleicher  Segelflugzeugbau.  66560-66561, 
66563-66565.  66567-66569 

AlliedSignal  Aerospace  Bendix/King,  66565-66567 

Pilatua  Aircraft  Ltd.,  66561-66563 

Fadaral  Comrminica«ona  Commlasion 


Radio  stations;  table  of  assignmento: 
Arizona  et  al.,  66530 
New  York,  66530 

Fadaral  Efiargy  Ragulatory  Commtaaion 


Hydroelectric  applications,  66621-66622 
Meetings:  Sunshine  Act.  66622-66623 
Applications,  hearings,  determinations,  etc.: 

Chicago  Energy  Exchange  of  Chicago.  Inc.,  66619 

Clean  Air  Capital  MarkeU  Corp.,  66619 

Current  Energy,  Inc.,  66619-66620 

Eastern  Energy  Marketing.  Inc..  66620 

Electric  Lita.  Inc.,  66620 

Koch  Gateway  Pipeline  Co..  66620-66621 

Sithe  Power  Marketing.  Inc..  66621 

Fadaral  HIgtiwafy  Administration 
Norms 

Environmental  statements;  notice  of  intent 
Orange  County,  NY,  66713-66714 


Freight  forwarder  licenses: 
Prem  International.  Inc..  et  al.,  66631 

Fadaral  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
Northeast  Illinois  Railroad  Corp.,  66714 

Fadaral  Raaarva  System 
Nonoa 

lUnta  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  66631 

Flah  and  WUdllfa  Sarvtoa 

MtOMSCD  RULES 

Endangered  and  threatened  species: 
Mobile  River  Basin,  AL;  cylindrical  lioplax,  etc.  (six 
aquatic  snails).  66583-66584 
Nonccs 
Endangered  and  threatened  species  permit  applications. 

66660 
Monomoy  National  Wildlife  Refuge,  MA;  management  plan. 
66660-66661 

Food  artd  Conaumar  Sarvtea 


Agency  information  collection  activities: 
Propoaed  collection;  comment  request,  66593-66594 

Food  and  Drug  Administration 


Animal  drugs,  feeds,  and  related  producta: 
Decoquinato  and  bacitracin  zinc,  66522-66523 
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Human  drugs: 
Current  good  manufiKturing  practice- 
Positron  emission  tomography  radiopharmaceutical 
products;  revocation,  66522 
Nonces 

Advisory  committee  information  line,  proceduns  for 

accessing,  66631-66632 
Agency  information  collection  activities: 
Proposed  collection;  comment  request.  66632-66633 
Submission  for  OMB  review;  comment  request,  66633- 
86635 
Meetings: 

Medical  Devices  Advisory  Committee,  66635  ' 
Reporting  and  recordkeeping  requirements,  66635 
Reports  and  guidanoedocuments;  availability,  etc.: 
Positron  emission  tomography  drug  products;  guidance 
Revocation.  66636 

Fwaign-Trada  Zonm  Board 
Nonccs 

Applications,  heaiingt.  determinations,  etc.: 
Michigan 
Diesel  Technology  Company  Inc.;  diesel  engine  fuel 
injection  componanto  manufacturing  facilities, 
66601 
South  Carolina 
Zeuna  Starker  USA,  Inc.;  autmnotive  exhaust  systems, 
66601 
Wisconsin 
Polaris  Industries,  Inc.;  small  spark-ignition  engine 
manufacturing  plant.  66601-66602 


Enviromnental  statemoits;  notice  of  intent 
Flathead  National  Forest.  MT,  66594-66595 

HaaNh  and  Human  Sarvicaa  DafMrtmanr 

See  Food  and  Drug  Administaition 

See  Health  Care  Financing  AdministratioB 


Medicare  and  medicaid: 
Hospital  participation  conditions:  provider  agreements 
and  supplier  approval,  66726r-667B3 

Housing  andUitaa  Oavalopmant 


Agency  infimnatian  collection  activities:    - 
Propoaed  collection;  comment  request.  66636-66638 

(kant  and  cooperative  agreement  awards: 
Community  outraacb  partaflcship  centers  demonatiation 
prognm.  66636-66639 

Hiqianic-aarving  inatitutioaa  wotLstudy  nrogram. 

66639-66640 
Housing  asaiafance  paymento  (Section  8)— 
Rental  voudier  and  rental  certificate,  family 

unificatimi.  and  family  self-stiffidency  proerams.. 
66640-66659 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surphis  Fedend  property,  66660 


See  Fish  and  \^m<fflfe  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 


imamal  Ravanua  Sarvloa 


Income  taxes: 
hivesbomnt  income;  passive  activity  income  andloas 

rules  for  publicly  traded  partnexships,  66575-66576 

Nonces 

Agency  information  collection -activities: 
Proposed  collection;  conunent  request.  66720-66723 

imamalioiial  Trade  Adrntnlstrstloii 


Antidumping: 
Cut-to-length  carbon  steel  plate  from — 

Finland,  66602 
Pasta  from — 
Italy,  66602-66603 
Applications,  heaiingf,  determinations,  etc.: 
Purdue  University.  66603 

imsmatlonal  Trads  Oomrelsslon 


Import  investigations: 
Automotive  scissors  jacks,-  66665-66666 


See  Drug  Enfi»c«nent  Administration 


See  Employment  Standards  Administration 
See  Pension  and  Welfare  Benefito  Administn^oa 
Nonces 
Meetings^ 
North  American  Agreement  on  Labor  Cooperalf oa 
National  Adviso^  Committee.  66667-66668 

Und 


Meetings: 

Resource  advisory  coandls— 
Southeast  Oregon,  66661 
Public  land  ordersr 

Colorado,  66661 
Realty  actions;  sales,  leases,  atcr 

California.  66661-6666Z 

Oregon.  66662-66663 
Survagr  plat  filings: 

New  Mexico.  6666a 
Withdnvral  and  raservatian  ef  lands: 

Colorado.  66663-66664 


See  National  Commission  on  Libruies  and  Infcnmatian 
Science 

Ubtary  of  Congiaaa 

See  Qqiyti^it  OfiBce,  Library  of  Congraaa 


on 


Meetings;  Sunshine  Act.  66602 


Organization,  fanctions.  and  authority  delegations: 
Institute  of  Museum  Services;  name  change  to  inniiiy^ff  of 
Museum  and  Ulnary  Services.  66520-66530 


VI 
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Meeting!: 
Humanitie*  Panel.  66692-66603 

National  Labor  Relattona  Board 

Nonccs 

Privacy  Act: 

Systems  of  records,  66693-66696 
Senior  Executive  Service: 

Performance  Review  Boards;  membership,  66696 

National  Oceanic  and  Atmoapharic  Adminlatration 

RULES 

Fishery  conservation  and  management: 
Magnuaon  Act  provisions — 
Essential  fish  habitat.  66531-66559 


Endangered  and  threatened  species: 
Atlantic  green  and  hawksbill  turtles— 
CriticalhabiUt  designation.  66584-66591 
Nonccs 
Meetings: 
Gulf  of  Mexico  Fishery  Management  Council,  66603- 

66604 
Waatem  Pacific  Fishery  Management  Council,  66604 


Nonccs 

Concession  contract  negotiations: 
Glacier  Bay  National  Park.  AK;  cruise  ship  services. 
66664 


Nomcca 

Agency  information  collection  activities: 
Proposed  collection:  comment  request.  66595 

• 

Nuclear  Hagulatory  ConMwiaaion 
Nonccs 

Reporting  and  recordkeeping  requirements.  66702 
Sealed  source  and  device  evaluation  and  approval  authority 
relinquishment  by  New  Mexico  and  reassumpUon  by 
NRC.  66702 
Applications,  hearings,  detenninations,  etc.: 
Cabot  Performance  Materials.  66696-66697 
Common«vealth  Edison  Co..  66697-66702 

Panaion  and  Walfara  BanafRa  Adminiatratton 

Noncss 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Equitable  Ufa  Assurance  Society  of  the  United  States  et 

al..  66669-66685 
Fortimoff  Fine  Jewelry  k  Silverware.  Inc..  et  al.,  66685- 

66689 
State  Street  Bank  k  Tnut  Co.  et  al..  66689-66692 

Public  Haatth  Sorvtca 

See  Food  and  Drug  Administration 

RaHroad  RaUramant  Board 

NOTKCS 
Privacy  Act: 
Systems  of  records.  66702-66703 

Rural  UttUtlaa  Sarvica 


SacufWaa  and  Exchanga  Commiaalon 

Noncas 

Self-regulatory  organizations;  proposed  rule  changea: 

Depository  Trust  Co.  et  al..  66703-66706 

National  Association  of  Seciuities  Dealers.  Inc..  66706- 
66709 

Philadelphia  Stock  Exchange.  Inc.,  66709-66711 

SmaN  Buainaaa  Admlntotratlon 

Nonccs 

Disaster  loan  areas: 

Northern  Mariana  Islands.  66711 

Virginia  et  al..  66711-66712 
Applications,  hearings,  detenninations,  etc.: 

Pioneer  Ventures  L.P..  66711 

Social  Sacurtty  Adminlatration 
Nonccs 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  66712-66713 


NOnccs 

Countries  providing  sanctuary  to  indicted  war  criminals; 
determinations: 
SerbU  et  al..  66713 

Suifaoa  MMng  RadamaMon  and  Enforcamant  OlWca 

NOTKCS 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  66664-66665 


NOTWU 

Motor  cairiers: 
Finance  applications — 
Greyhound  Linea,  Inc..  66715 
Rail  carriers: 
Cost  recovery  procedure*— 
Adjustment  factor.  66715-66716 
Railroad  services  abandonment: 
CSX  Transportation.  Inc..  66716 


See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administratioa 
See  SurfiK»  Transportation  Board 


See  Comptroller  of  the  Currency 

See  Customs  Service 

See  Internal  Revenue  Service 


Electric  loans: 
Quarterly  municipal  interest  rates.  66595-86596 


Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  66716- 
66718 


Separata  Rarts  In  TMa 


Parti 

Department  of  Health  and  Human  Services,  Health  Care 
Financing  Administration.  66726-66763 

Panm 

Library  of  Congress.  66766-66811 
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Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  Uie  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  BuHaOn  Board 

Free  Electronk  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documente  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 


Fedml 

Vol.  62.  No.  244 

FMday.  Daoamber  19.  1997 


TWs  section  of  ttw  FEDERAL  REGISTER 
wntalns  regulatory  documerts  having  general 
appHcebilily  and  legal  eWect.  most  of  wttich 
ere  keyed  to  and  codMed  in  Itie  Code  of 
Federal  ReguMions.  which  is  putiiahed  under 
50  tWes  pursueni  to  44  U.S.C  1510. 


The  Code  of  Federal  Regulations  is  aoid  t>y 
ttie  Superintendent  of  Documents.  Prices  of 
new  txnks  ars  Med  in  the  irst  FEDERAL 
REGISTER  issue  of  i 


DEPARTMENT  OF  AQRICULTURE 


TCFRRMtKT 
P>OGlielNo.  nfi7-«t7-1  Fmj 

Wbrter  Pear*  Qrown  in  Orggon  and 


r:  Agiicultunl  MarkMing  Service. 
USDA. 

ACTION:  Final  rule. 


r:  The  Department  of 
Aniculture  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  mle 
which  inoeesed  the  assessment  rate 
established  for  the  Winter  Pear  Control 
Committee  (Committee)  under 
Marketing  Order  No.  927  for  the  1997- 
98,  and  siibsequent  fiscal  periods.  The 
Committee  is  responsible  for  local 
administration  of  the  mark^ing  order 
which  regulates  the  handling  of  winter 
pears  grown  in  Oregon  and  Washington. 
Authorization  to  assess  winter  peer 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  progranu. 
The  1997-98  fiscal  period  began  ^ily  1 
and  ends  June  30.  The  assessment  rate 
will  continue  in  efiiact  indefinitely 
unless  modified,  suspended,  or 
terminated.  The  marketing  order  was 
amended  recently  and  California  %vas 
removed  from  the  production  area. 
B^ECnVE  DATE:  January  20, 1998. 
FOR  FURTHER  MRMMUfnON  CONTACT: 
Teresa  L.  Hutchinson,  Northwest 
Mariceting  Field  Office,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  1220 
SW  Third  Avenue,  Room  369,  Portland, 
OR  97204:  telephone:  (503)  326-2724, 
Fax:  (503)  326-7440,  or  George  J. 
Kelhart,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA.  Room 
2525-S,  P.O.  Box  96456,  Washington. 


DC  20090-6456;  telephcme:  (202)  720- 
2491.  Fax:  (202)  205-6632.  Small 
businesses  may  request  infiormation  on 
compliance  %vith  this  r^ulation  by 
contacting  Jay  Guerber.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632. 

;    •Um.EMENIARV  IVORMAT10N:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  927,  both  as  amended  (7 
CFR  part  927;  62  FR  60999,  November 
14, 1997),  regulating  the  hmiriHt^g  of 
winter  pears  grown  in  Oregon  and 
Washington,  herainafter  refefied  to  es 
the  "order."  The  marketing  agreemmt 
and  order  are  efiisctive  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  dw  "Act" 
Efiisctive  November  17, 1997,  the 
mariwting  agreement  and  order  were 
amended  by  removing  the  State  of 
CaliComia  from  the  production  area.  The 
producticm  area  now  covers  the  States  of 
Orraon  and  >^^hington. 

Toe  Department  ot  Agriculture  is 
issuing  tUs  rule  in  conformance  with 
Executive  Order  12866. 

This  nlB  has  been  reviewed  imder 
Executive  Order  12988,  Qvil  Justice 
Reform.  Under  the  nmketing  order  now 
in  offset,  winter  pear  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  thet  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assesseble  winter  pears 
beginning  July  1, 1997,  and  continuing 
until  amended,  suspended,  or 
terminated.  This  rule  will  not  {Reempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
ineconcilable  conflict  with  this  mle. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  Under 
section  608c(15HA)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefimn.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hewing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 


district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal   - 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  continues  in  efEsct  an 
assessment  rate  established  for  the 
Committee  for  the  1997-98,  and 
subsequent  fiscal  periods  of  $0.44  par 
standard  box  of  winter  pears. 

The  order  provides  authority  for  the 
Committee,  with  the  approval  of  the 
Department,  to  formulate  an  ■nimal 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
thepiogiam.  The  members  of  the 
Committee  are  producers  and  handlers 
of  winter  peers.  They  are  famiiis  with 
the  Committee's  needs  and  with  the 
costs  Cor  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  nte  is 
formul^ed  and  discussed  in  a  public 
meeting.  Thus,  all  direcdy  affected 
persons  have  an  opportunity  to 
participate  and  provide  input 

For  the  1996-97  and  subsequent  fiscd 
periods,  the  Committee  reconunended, 
and  the  Departmeot  af>proved,  an 
assessment  rate  that  would  continue  in 
efihct  from  fiscal  period  to  fiscal  period 
indefinitely  imless  modified, 
suspended,  or  terminated  by  the   ' 
Seczetary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  information 
available  to  the  Secretary. 

The  Committee  met  on  May  30, 1997, 
and  unanimously  recommended  1997- 
98  expenditures  of  $8,066,790  and  an 
assessment  rate  of  $0.44  per  standard 
box  of  winter  peers.  In  crmiparisoB,  last 
year's  budgeted  expenditures  were 
$5302,979.  The  assessment  rate  of  $0.44 
is  $0,035  more  than  the  rate  previously 
in  effect  The  Committee  discussed 
alternatives  to  this  rule,  including 
alternative  expoiditure  levels,  but 
decided  that  an  assessment  rate  of  less 
than  $0.44  would  not  generate  the 
income  necessary  to  administer  the 
program  with  an  adequate  reserve.  An 
assessment  rate  of  more  than  $0.44 
would  have  resulted  in  a  reserve  th^t 
exceeded  the  level  the  Committee 
believes  is  necessary  to  administer  the 
program. 

T^e  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
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anticipated  expenaes  by  expected 
thipmentB  of  wrinter  pears.  Appljring  the 
S0.44  per  standard  box  rata  of 
aasessment  to  the  Conunittee'a 
17,310.000  standard  box  shipment 
estimate  should  provide  $7,616,400  in 
aaaaaamant  income.  Income  derived 
Erom  handler  asaessments.  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenaes. 
Pimds  in  the  reserve  (approximately 
S2M.0OO)  will  be  kept  within  the 
im«|miim  permitted  by  the  order  (one 
fiscal  period's  expenses:  %  927.42). 

Ma)or  expenditures  recommended  by 
the  Committee  for  the  1997-98  include 
$7,010,550  for  paid  advertisiog. 
$346,200  for  Improvement  of  winter 
pears  (production  research).  $161,549 
tor  salaries,  and  S75.000  for  industry 
development.  Budgeted  expeneai  for 
these  items  in  1996-97  were  $4,674,675. 
$249,316.  $154,387.  and  $75,000. 
raapectively. 

"rhe  aseessment  rate  established  in 
this  rule  mil  continue  in  effisct 
indeflnitaly  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  avaiUble 
information. 

Although  this  assessment  rate  is 
effective  n>r  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
racommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  intereeted 
ponoos  may  express  their  views  at  theee 
meedil^  Ine  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  aeceasary.  The 
Committee's  1997-98  budget  was 
approved  by  the  Department  on  August 
25. 1907.  and  those  for  subsequent  fiscal 
periods  will  be  reviewed  and.  as 
appropriate,  approved  by  the 
DepaftmanL 

A  final  rule  ■ttumHtnj  the  order  was 
pdklahed  in  the  Federal  luiiiii  on 
November  14. 1997  (62  PR  60099).  One 
of  the  amendments  removed  California 
from  the  production  area  effective 
November  17,  1997.  The  removal  of 
California  from  the  order  is  expected  to 
have  mtntmal  effect  on  the  Committee's 
anticipated  revenue  from  assessments, 
and  on  expenses.  Shipments  of  winter 
paars  from  California  averaged  548.691 
standard  boxes  or  approximately  four 


parcent  of  the  total  winter  pear 
shipments  during  the  prior  five  yeer 
pmiod.  Aasessments  on  shipments  of 
winter  peers  from  Oregon  and 
Washington,  along  with  interest  income 
and  funds  from  the  Committee's 
authorized  raeerve.  will  be  adequate  to 
meet  Committee  expenses. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  U»e 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impect  of 
this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of   . 
biuineas  subject  to  audi  actioiu  in  order 
that  small  businesses  «vill  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
tnf^ll  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Sliy^  the  interim  final  rule  was 
iMoad.  the  Department  has  received 
new  figures  on  the  number  of  producers 
and  handlers  in  the  production  area. 
There  are  now  approximately  1.700 
producers  of  winter  pears  in  the 
production  area  and  approximately  03 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000  and  small 
agricultural  service  firms  are  defined  ea 
those  whose  annual  receipts  are  leea 
than  $5,000,000.  The  majority  of  winter 
peer  producers  and  handlers  may  be 
classified  as  small  entitiea. 

This  rule  continues  in  efBsct  an 
increased  assessment  rate  establiabed 
for  the  Committee  and  collected  from 
handlers  for  the  1997-98.  and 
subsequent  fiscal  periods.  The 
Committee  tmanimously  recommended 
1997-96  expenditures  of  $8,066,790. 
and  an  assessment  rate  of  $0.44  per 
standard  box  of  winter  paars.  The 
mmmmmat  rate  of  $0.44  is  $0,035  more 
than  the  rate  previously  in  eCEact.  Winter 
pear  shipments  for  the  year  are 
estimated  at  17410,000  standard  boxes, 
which  should  provide  $7,616,400  in 
assessment  income.  Income  derived 
from  handler  assessments  on  shipments 
of  winter  peers  from  Oregon  and 
Washington,  along  with  interest  income 
and  funds  from  the  Committee's 
authorized  reaerve.  will  be  adequate  to 
cover  budgeted  expenaes.  Funds  in  the 
reserve  (approximately  $268,000)  will 
be  kept  within  the  maximum  permitted 


by  the  order  (one  fiscal  period's 
expenses:  $927.42). 

The  Committee  discussed  alternatives 
to  this  rule,  including  alternative 
expenditure  levels.  Lower  assessment 
rates  were  considered,  but  not 
recommended  because  they  would  not 
ganerate  the  income  necessary  to 
administer  the  program  with  an 
adequate  reserve.  An  aaaeasment  rate  of 
more  than  $0.44  would  have  resulted  in 
a  reserve  that  exceeded  the  level  the 
Committee  believes  is  necessary  to 
administer  the  program. 

Major  expenoitures  reconunended  by 
the  Committee  for  the  1997-08  include 
$7,010,550  for  paid  advertising. 
$346,200  for  improvement  of  vrinter 
pears  (production  research).  $161349 
for  salaries,  and  $75,000  for  industry 
development  Budgeted  expenses  fcnr 
these  items  in  1996-97  were  $4,674,675. 
$249,316.  $154,387,  and  $75,000. 
respectively.  The  increese  in  paid 
advertising  is  need^  to  help  the 
industry  market  this  season's  crop, 
which  is  significanUy  larger  than  last 
year's  crop.  A  lower  level  of  funding  for 
paid  advertising  wras  ruled  out  by  the  - 
Committee  because  it  fait  that  a  more 
aggressive  advertising  prooam  wo 
needed  this  season  to  mailtet  the  large 
crop.  The  increased  level  for  production 
research  provides  funds  for  current  and 
anticipated  reaearch  in  1007-08.  The 
increase  in  salariea  provides  funds  for 
staff  salary  adjustments. 

Recent  price  information  indicates 
that  the  grower  price  for  the  1097-98 
seeson  will  range  between  $4.82  and 
$11.81  per  standard  box  of  winter  peer*. 
Therefore,  the  estimated  assessment 
revenue  for  the  1997-98  fiscal  period  as 
a  percentage  of  total  grower  revenue 
will  rangebetween  4  and  9  percent 

This  action  will  increase  the 
aaaeaament  obligation  imposed  on 
handlers.  While  this  r\ile  will  impoee 
some  additional  coats  on  handlers,  the 
costs  are  mjwt'"*!  and  in  the  form  of 
uniform  assessments  on  all  handlers.' 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
coats  will  be  offset  by  the  benefits 
derived  by  the  operation  of  the 
marketing  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  winter  pear 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  May  30. 1907.  meeting 
was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 
express  views  on  this  issue. 

This  action  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
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winter  pear  handlers.  As  writh  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  th^y 
rule. 

The  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Kegiater  (62  FR  44202)  on  August  20, 
1097.  and  requested  comments  to  be 
received  by  September  21. 1907.  A  copy 
of  the  interim  final  rule  was  also  m#dft 
available  on  the  Internet  by  the  U^. 
Govemmant  Printiiig  0£Bc8.  No 
comments  were  received. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  odier 
available  information,  it  is  herel^  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act 

Uat  of  Sobfecta  in  7  C7K  Put  027 

Marketing  apeonenta.  Pears, 
Reporting  and  recordkeeping 
requirements. 

PART  927-%VMTER  PEARS  QUOWN 
M  OREGON  AND  WASHINQTON 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  927  which  was 
published  at  62  FR  44202  on  August  20. 

1007,  is  adopted  u  a  final  rule  without  - 
rhnnee 

Datwl:  Oscembsr  IS.  1987. 
D^ityAdminittmtor.  Fruit  and  VagetabJb 
(FR  Doc  97-33168  Filed  12-18-97: 8:45  am] 


DEPARTMENT  OF  AGRICULTURE 
Agrteulturai  MwtoUng  Servic* 
7  CFR  Part  948 
[Docket  No.  FV«7-«4»-1  FWq 

Irish  PdaloM  Gromm  In  Colorado; 

Ctangt  ki  Handling  Rsgulirtlon  for 
AraaNa2 

AO0ICY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 


f.  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  changed  the  size  requirement 


from  a  2  inch  miniimim  diameter  or  4 
oimce  minimum  weight  to  a  1%  inch 
minimum  diameter  for  Centennial 
Russet  variety  potatoes  grown  in  Area 
No.  2  of  Colorado.  The  size  requirement 
for  Centennial  Russets  had  been  larger 
than  the  requirement  for  similar  long 
varieties.  The  change  recognized  the 
similarity  among  all  long  varieties  and 
provided  potato  handlers  with  more 
marketing  flexibility,  growers  with 
increased  returns,  and  consimiers  with 
a  greater  supply  of  potatoes. 
EFFECTIVE  DATE:  January  20, 1008. 

FOR  FURTHER  MFORMATION  CONTACT 
Dennis  L.  West.  Nortiiwest  Maricetii^ 
Field  0£Bce,  Marketing  Order 
Administraticm  Branchy  FftV,  AMS. 
USDA.  1220  SW  Third  Avenue,  room 
360,  Portiaiui.  Oregon  07204;  telephone: 
(503)  326-2724.  Fax:  (503)^26>7440,  or 
Anne  M.  Dec.  Marketing  Order 
Administntion  Branch.  FftV,  AMS, 
USDA,  room  2525-S,  P.O.  Box  06456. 
Waahington,  DC  20090-6456;  telephone: 
(202)  720-2401,  Fax:  (202)  205-6632. 
Small  businesses  may  request 
information  on  compliance  with  this 
r^ulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Brandi,  Fhiit  and  Vegetable  Programs, 
AMS.  USDA,  room  2525-S.  P.O.  Box 
06456,  Washington,  DC  20000-6456; 
telephone:  (202)  720-2401.  Fax  (202) 
205-6632. 

8UPPLEMBNTARV  WTOWIATION.  This  rule 
is  issued  under  Marketing  Agreement 
No.  07  and  Marketing  Order  No.  948  (7 
CFR  part  948),  both  as  amended, 
regulating  the  hanrflipg  of  Irish  potatoes 
grown  in  Colorado.  The  marioeting 
a^eement  and  order  are  authorized  by 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C  601- 
674),  hereinafter  referred  to  as  the 
"Act" 

The  Deputment  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  be«i  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  eBect  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  Uxe  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 


handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  Aha  the 
heering  the  Secretary  would  rule  on  Ae 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

The  intenm  mle  relaxed  the  size 
requirement  for  Centennial  Russet 
variety  potatoes  grown  in  Area  No.  2 
from  the  current  2  inch  minimum 
diameter  or  4-ounce  minimiiin  weight  to 
il'^  inch  minimum  diameter  with  no 
minimum  we^t  option.  This  rh«i^ 
enabled  handlers  to  market  a  larger 
portion  of  the  crop  in  freah  market 
outiets  and  improved  the  marketing  of 
Colorado  potatoes.  Further,  all  Rnaset 
varieties  are  now  required  to  meet  the 
same  size  specifications. 

Section  048.22  (7  CFR  048.22) 
authorizes  the  imniance  of  regulations 
for  grade,  size,  quality,  maturity,  and 
peck  for  any  variety  or  varieties  of 
potatoes  grown  in  diffsrent  portions  of 
the  production  area  during  any  period. 
Section  948.4  of  the  order  definea  the 
counties  included  in  Area  No.  2,  which, 
is  commonly  known  as  the  San  Luis 
Valley.  The  Colorado  PoUto 
Administrative  Committee.  San  Luis 
Valley  Office  (Area  No.  2)  (Committee), 
is  the  agency  responsible  for  local 
administratian  of  the  Federal  marketing 
order  in  Aree  Ne.  2. 

Size  regulations  for  potatoes  grown  in 
Aree  No.  2  are  currentiy  in  efEact  under 
§  048.386.  Centennial  Russet  variety 
potatoes  had  to  be  2  inches  minimum 
diameter  or  4  ounces  nUnimun^  iveight 
Other  long  varieties,  which  iixdude 
other  Russet  varieties,  had  to  be  1% 
inch  minimum  diameter  with  ito 
minimum  weight  option.  The  interim 
final  rule  amended  that  section  by 
removing  the  weight  requiremmt  option 
for  Centennial  Russets  and  reducing  the 
minimum  diameter  requirement  for 
Centennial  Russets  to  l'>b  inches.  Thus, 
all  Russet  varieties  are  now  required  to 
meet  the  same  minimum  diameter.  The 
Committee  unanimously  recommended 
this  change  at  its  August  21, 1097. 
meeting. 

When  the  previous  size  regulations 
were  establi^ied,  the  Centennial  Russet 
was  the  dominant  variety  in  the  San 
Luis  Valley  (Area  No.  2),  accoimting  for 
approximately  65-75  percent  of  the 
crop.  The  other  major  Russet  variety 
grown  in  the  San  Luis  Valley  was  the 
Russet  Burbank.  a  slimmer  potato  v^ch 
was  required  to  meet  the  1%  inch 
minimum  diameter.  Today,  the  Russet 
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Buifoank  has  been  phased  out 
completely  and  the  Centennial  Russet 
accounts  for  less  than  10  percent  of  the 
crop.  The  Burbank  and  the  Centennial 
have  been  replaced  by  other  varieties, 
including  new  Russet  varieties  which 
have  the  same  bulky  features  as  the 
Centennial. 

The  new  varieties,  however,  were 
required  only  to  meet  the  1  %  inch 
minimum  diameter,  not  the  2  inch 
minimum  diameter  or  4  ounce 
minimum  weight  requirements  that 
Centennial  Russets  were  required  to 
meet.  The  industry  was  concerned  that 
Centennial  Russets  could  be 
minapnaented  as  one  of  the  new  Russet 
vartodaa,  so  as  to  comply  only  with  the 
smaller  size  requirement.  The  interim 
final  rule,  by  establishing  the  same  size 
requirements  for  all  Russet  varieties, 
eliminated  that  possibility. 

Reducing  the  size  requirement 
allowed  handlers  to  market  a  larger 
portion  of  the  Centennial  Russet  crop  in 
fresh  outlets.  That  change  improved  the 
iamklMa%  of  Colorado  potatoes  and 
inoeaeea  returns  to  producers. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Nffarketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  anal3rsis. 

There  are  approximately  118  handlers 
of  Colorado  Area  2  potatoes  who  are 
subject  to  regulation  under  the 
BMriLeting  order  and  approximately  280 
jHodttcan  of  Colorado  potatoes  in  the 
regulated  area.  Small  agricultiual 
•ervice  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipU 
of  less  than  $5,000,000.  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  S500.000.  The  majority  of  potato 
producers  and  handlers  regulated  under 
the  marketing  agreement  and  order  may 
be  classified  as  small  entities. 

Section  948.22  of  the  order  authorizes 
the  issuance  of  handling  regulations  for 
potatoes  grown  in  Colorado.  The  interim 
final  rule  relaxed  the  size  requirement 
for  Centennial  Russet  variety  poUtoes 
grown  in  Area  No.  2  from  a  2  inch 
minimum  diameter  or  4-ounce 
minimum  weight  to  a  1%  minimum 
diameter  with  no  weight  option.  This 
rhangp  enabled  handlers  to  market  a 
lu§Bt  portion  of  the  crop  in  fresh 
market  outlets  and  improved  the 
marketing  of  Colorado  potatoes.  There  is 
no  available  information  detailing  how 
many  potatoes  this  relaxation  allowed  to 
be  mariwtad  which  could  not  have  been 
marketed  prior  to  this  action. 


The  rule  also  eliminated  a  potential 
compliance  problem,  as  all  Russet 
varieties  are  now  required  to  meet  the 
same  size  si>ecification8.  Other  Russet 
varieties  were  required  only  to  meet  the 
smaller  size  regulation  of  1%  inch 
diameter.  Because  some  of  the  new 
Russet  varieties  with  characteristics 
very  similar  to  Centennials  faced  the 
smaller  size  requirement  and  have 
Mirpasaed  Centennials  in  popularity, 
there  was  a  possibility  that  Centennials 
could  have  been  misrepresented  as  one 
of  the  new  Russet  varieties. 

The  only  viable  alternative  to 
reducing  the  size  requirement  for 
Centennials  was  to  increase  the  size 
requirement  for  all  other  long  potatoes, 
including  all  other  Russets.  The 
Committee  surveyed  270  growers  from 
Area  No.  2  concerning  the  grade  and 
size  regulation.  Both  options  for 
equalizing  the  size  regulations  for  all 
long  potatoes  were  included  in  the 
survey.  The  participating  growers 
rejected  increasing  the  size 
requirements  for  all  other  long  potatoes, 
which  would  have  reduced  the  number 
of  Colorado  potatoes  on  the  market,  in 
favor  of  the  size  requirement  reduction 
established  by  the  interim  final  rule. 

This  riile  will  not  impose  any 
additional  reporting  or  recordkiseping 
requirements  on  either  small  or  large 
potato  handlers.  As  with  all  Federal 
marketing  order  progranu.  reports  and 
forms  are  periodically  reviewed  to 
reduce  inlormation  requirements  and 
diqiUcation  by  industry  and  public 
aectofs.  In  addition,  the  Department  has 
not  identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule. 

Further,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
Colorado  potato  industry  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations.  Like  all 
Committee  meetings,  the  August  21, 
1997,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  their  views  on  this  issue. 
The  Committee  itself  is  composed  of  12 
members,  of  which  5  are  handlers  and 
7  are  producers,  the  majority  of  whom 
are  small  entities. 

Also,  the  Committee  surveyed  270 
producers  in  Aree  No.  2,  the  majority  of 
whom  are  small  entities,  concerning 
regulation  during  the  1907-08  potato 
shipping  season.  This  rule  reflects  the 
outcome  of  that  survey  of 
predominanUy  small  growers. 

An  interim  nnal  rule  concerning  this 
action  was  published  in  the  Federal 
Ragister  on  September  26, 1997  (62  FR 
50479).  Copies  of  the  rule  were  mailed 
or  sent  via  facsimile  to  all  Conunittee 


members  and  Area  2  potato  producers 
and  handlers.  Finally,  the  rule  was 
made  available  through  the  Internet  by 
the  Office  of  the  Federal  Register.  A  60- 
day  comment  period  was  provided.  No 
comments  were  received. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that  this 
rule,  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act 

Lkl  ofSabtacts  in  7  CFR  Part  »M 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

PART  948-4RI8H  POTATOES  GROWN 
MCGIjORAOO 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  948  which  was 
published  at  62  FR  50479  on  September 
26, 1097,  is  adopted  as  a  final  rule 
without  change. 

Dated:  December  15, 1997. 
Kobeit  C  Kaeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
PrograntM. 

(FR  Doc.  97-33167  Filed  12-18-47: 8:45  am) 
■uan  COM  »tii 


DEPARTMENT  OF  TRANSPORTATION 
FMtoral  Aviation  Administration 

14  CFR  Part  30 

(DodBM  Na  07-CE-13-AO;  Anwndnwnt  3»- 
102S8:AO«7-M-iq 

RIN2120-AA*4 

Airworthinaas  (Mractivaa;  Raythaon 
AlrcraR  Company  Modala  1900. 1900C 
and  1900O  Airptanaa 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


r:  This  amendment  adopts  a 

new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Company  (Raytheon)  Models  1900, 
1900C,  and  1900D  airplanes  (formerly 
refiarred  to  as  Beech  Models  1900. 
1900C,  and  1900D  airplanes).  This  AD 
requires  lubricating  the  main  landing 
gear  actuator  rod  ends  and  eventually 
replacing  these  rod  ends  with  Teflon- 
lined  rod  ends.  The  AD  results  from 
reports  of  In-flight  separations  of  the  rod 
end  that  attaches  the  actuator  to  the  arm 
of  the  main  landing  gear  drag  brace 
assembly  on  two  of  the  affected 
airplanes  caused  by  excessive  friction  in 
the  rod  end  bearing.  The  actions 
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specified  by  this  AD  are  intended  to 
prevent  actuator  rod  end  fisilure  caused 
by  excessive  friction  In  the  rod  end 
bearing,  which  could  result  in  the 
inability  to  lower  the  main  landing  gear 
or  result  in  landing  gear  collapse  during 

lAnrftng, 

dates;  Effective  January  25, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Diractot 
of  the  Fedesal  RMister  as  of  January  25 
1998. 


:  Service  inftoanation  that 
applieato  this  AD  may  be  obtained  frxun 
the  RaythecHi  Aircraft  Company.  P.O. 
Box  85.  Widuta,  Kansas  67201-0085. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-13-AD.  Room  1558, 
601  E>  12th  Street.  Kansas  Qty.  Missouri 
64106:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW« 
suite  700,  WasUngtOB,  DC. 

ran  FURTNBi  MTOMttnoircoNTacT:  Mr. 

Steven  E.  Pottn,  Anospace  Engineer. 
Wichita  Aircraft  Certification  Office, 
FAA.  1801  Airport  Road,  Mid-Continent 
Airport.  Wichita,  Kansas  67208; 
tek^hone  (316)  946-4124;  facsfanile 
(316)  g4fr-4407. 


kDOM: 


Events  Leading  Id 
AD 


oS^Ihm 


A  proposal  to  amend  part  39  of  the 
Fedcnal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Raythaon  Models  1900. 
1900C.  and  igoOD  airplanes  was 
publiahed  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NFRM) 
on  July  23, 1997  (62  FR  39492).  The 
NPRM  proposed  to  require  lubricMing 
the  actuator  rod  ends  of  the  P/N  114- 
380041-11  (or  FAA-approved 
equivalent  part  number)  main  l»«Hfaig 
geer  actuators  in  accordance  with 
Ra3rtlieon  Saisty  Goramimiqua  190Q- 
128.  dated  October  25, 1996.  The 
propoeed  AD  would  also  require 
eventually  replacing  the  rod  ends  of  the 
P/N  114-380041^11  (or  FAA-approved 
equivalent  part  number)  main  bndii^ 
gear  actuators  with  Teflon-lined  rod 
ends,  P/N  M81935/1-8K  (or  FAA- 
approved  equivalent  part  number). 
Accomplishment  of  tlus  propoeed 
replaosiaant  would  be  in  accordance 
with  Raythecm  Mandatory  Service 
Bulletin  No.  2730.  Issued:  November. 
1996. 

Raytheon  Modeb  1900. 1900C.  and 
1900D  airplanes  could  have  mstir\ 
landing  gear  actuators  installed  that 
have  Parts  Manu&cturer  Approval 


(PMA).  For  those  airplanes  having  PMA 
parts  that  are  equivalent  (PMA  by 
equivalency)  to  those  referenced  in  the 
proposed  AD,  the  phrase  ."or  FAA- 
approved  equivalent  part  niunber" 
means  that  the  proposed  actions,  if 
followed  by  a  fijial  rule,  would  also 
apply  to  airplaitas  with  PMA  by 
equivalency  actuators  installed. : 

The  NPRM  resulted  fit)m  reports  of 
in-flight  separations  of  the  rod  end  that 
attaches  the  actuator  to  the  arm  of  the 
main  landing  gear  dr^  brace  assembly 
on  two  of  the  affected  airplaneacaused 
by  excessive  friction  in  the  rod  end 
bearing; 

Interested  persons  have  been  afforded 
an  opportunity  to  paitic^Mte  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the  two 
comments  received  from  one 
commenter.  No  oooiments  have  been 
received  regarding  the  FAA's  estimate  of 
the  cost  impact  upon  the  public. 

Conunad  No.  1:  Langaage  Chant»in 
theAB 

The  commenter  rqquests  that  the  FAA 
add  the  following  langu^e  to  paragr^h 
(b)  of  the  proposed  AD: 

InstaUation  of  P/N  MB183S/l-eK  (or  FAA- 
approved  equivaleBt  pait>  rod  end  constitutM 
terminating  action  to  tfa«  lufaricatiiig 
lequiraments  of  provision  (a)  of  th««  AD. 

The  commenter  feels  that  adding  this 
language  to  paragraph  (b)  of  this  AD  will 
eliminate  the  need  for  the  language  in 
))aragraph  (a)(1)  and  (aK2)  of  this  AD. 

The  FAA  partially  agrees.  The  FAA 
believes  that  language  similar  to  that 
proposed  by  the  cmnmenter  could 
replace  paragraph  (aKD  of  the  proposed 
AD.  which  currently  reads: 

This  hibricatjon  is  not  needed  on  airplanes 
that  have  P/N  M81935/1-6K  (or  FAA- 
approved  equivalent  part  number)  Tn»i« 
landing  gear  actuator  rod  ends  »n«t«niHl.  as 
requiiwl  by  pangnirii  (b)  of  this  AD. 

Howevar.  peragr^h  (aX2)  states  that  die 
operator  may  accomplish  the 
installation  at  any  time  prior  to  600 
honrs  time-in-service  (ITS).  The  FAA 
feels  that  this  jiaragraph  is  necessary  as 
it  provides  information  and  clarification 
necessary  for  persons  who  might  want 
to  accomplish  the  installation  at  a 
regular  maintenance  intnval,  and 
would  prefer  to  accomplish  the 
installation  and  not  accomplish  the 
lubrication  requirements  of  the  AD.  The 
FAA  will  replace  the  langaage  of 
paragraph  (a)(1)  with  lai^uage  similar  to 
that  requested  by  the  commenter 
Paragraph  (a)(1)  of  the  final  rule  has 
been  changed  accordingly. 


Comment  No.  2:  Wmag  tsfamux  to 
Raytheon  Safety  Commuraque  1900-128 

The  commenter  states  that  Raythaon 
Safety  Communique  1900-128  was 
incoirectiy  refsrenced  in  the  proposed 
AD  as  Raytheon  Safety  Communique 
1000-28.  The  commenter  requests  that 
the  proposed  AD  be  changed  to  reflect 
the  correct  reference  to  this  service 
information. 

The  FAA  concurs  and  will  change  the 
final  rule  accordingly.-. 

The  FAA's  Detenninatioa 

After  careful  Bsviaw  of  sU  availabfe 
information  related  to  the  sub^ 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  inteiestraquirethe  adoption  of 
the  nde  as  proposed  axc^t  for  the 
changes  dMcribed  above  and  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  changes  and 
minor  corrections  will  not  change  the 
meaning  of  the  AD  and  will  not  add  any 
additional  burden  upon  the  public  *^n 
was  already  proposed. 

Coatbapact 

The  FAA  estimates  that  507  airplanea 
in  the  U.S.  registry  would  be  affected  by 
this  AD.-that  U  would  take 
approximately  4  worldioun  per  airplane 
(2  workhoun  per  actiiator  with  2 
actuators  per  airplane)  to  «^>>^'nplith 
the  required  installation,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  appiroxiniately  $233 
per  auplane.  Based  cm  these  figures,  the 
total  cost  impact  of  the  proposed  AHon 
\}J&.  operators  is  estimated  to  be 
$239,811,  or  $473  per  airplane.  These 
figures  are  based  on  the  piesumption 
that  no  ovmet/operator  of  the  a^cted 
airplanes  has  incorporated  the  requiiBd 
installation. 

Raytheon  has  informed  the  FAA  that 
approximately  609  actuator  rod  aids 
have  been  shipped  from  the  Raytheon 
Aircraft  Authorized  Service  Center.  This 
is  enough  to  equip  approximately  300  of 
the  affected  airplanes  (two  m^n  landii^ 
geer  actuaton  per  airplan^.  Presuming 
that  these  actuator  rod  ends  were 
incorporated  on  the  affected  airplanea 
(two  per  airplane),  thn  would  seduce 
the  coat  impact  of  this  AD  by  $141 .900 
from  $239311  to  $97,911. 


The  r^ulations  adopted  herein  will 
not  have  substantial  dfrect  effects  on  the 
States,  on  the  relationship  between  the 
natioiud  govranmrait  and  the  States,  or 
on  the  distributiiHi  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accOTdance  with  Executive  Chder  12612. 
it  is  determined  that  this  final  rule  does 
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not  have  sufficient  fBderaliam 
implications  to  wsrrant  the  preparation 
of  a  Fedaraiism  Assessment. 

For  the  reasons  discussed  shove,  1 
certify  that  this  sction  (1)  is  not  s 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Febniary  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  ofSabtwrlB  in  14  CFR  Pari  M 

Air  transportation.  Aircraft.  Aviation 
tafsty,  Incorporation  by  reference, 
Safety. 


Adoptioaordw 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRWOnTHINE8S 
OmECTIVES 

1.  The  authority  ciution  for  part  39 
continues  to  read  as  foUovrs: 

'.  49  U.S.C.  106(g).  40113.  44701. 


fSlLlS    (Amandadl 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

t7-»l-l  9    Rsytkaon  Aircraft  Coaqpaay: 

Amendment  39-10258:  Docket  No.  97- 

CE-IJ-AD. 
Applicability:  The  following  model  snd 
■•rial  number  airplane*,  certificated  In  any 
category,  that  are  equipped  with  at  least  one 
part  numbor  (P/N)  114-380041-11  (or  FAA- 
approved  equivalent  part  number)  main 
landing  gear  actuator: 


1900 

1900C 

1900C(C- 

12J). 
19000  


Sadat  numbers 


UA-2wtdUA-3. 

UB-1  twough  UB-74.  and  UC-l 

ttMQugh  UO-174. 
UD-1  thiough  UD-6. 

UE-1  twough  UE-249  and  UE- 
252. 


Note  1:  The  airplanes  affccted  by  this  AD 
could  have  main  landing  gear  actuators 
installed  that  have  ParU  Manutacturer 
Approval  (PMA).  For  those  airplanes  having 
PMA  parts  that  are  equivalent  (PMA  by 
equivalency)  to  those  reisrBnced  in  this  AD. 


the  phrase  "or  FAA-approved  equivalent  part 
number"  means  that  this  AD  applies  to 
airplanes  with  PMA  by  equivalency  main 
landing  gear  actuators  installed. 

Neta  2:  This  AD  appUes  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AO.  For 
airplanes  that  have  been  modified,  altand.  or 
repaired  so  that  the  performance  of  the 
requiremenU  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
■ccordanca  with  paragraph  (e)  of  this  AD.^ 
The  rsquest  should  Include  an  assassasat  of 
the  eflect  of  the  installation,  altaretkm.  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  tlie  unsafs  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  Indicated  in  tlia 
body  of  this  AD.  unless  already 
accomplished. 

To  prevent  actuator  rIMl  and  fiilura  csused 

by  excessive  friction  in  the  rod  end  bearing, 
which  could  result  in  the  inability  to  lower 
dM  mria  t«"«t<ng  gaar  or  result  in  laiuiing 
gew  cMiHspee  durii^  Umting,  accomplish  the 
following: 

(a)  Upon  acciunulating  1,200  hours  time- 
ia-aervice  (TIS)  on  eech  P/N  114-380041-11 
(or  FAA-approved  equivalent  part  number) 
main  landing  gear  actuator  or  within  the  next 
too  hours  TIS  after  the  effective  date  of  this 
AD.  whichever  occurs  later,  lubricate  the 
actuator  rod  ends  in  accordance  with 
Raytheon  Safsty  Communique  1900-128. 
dated  October  25. 1998. 

(1)  Installation  of  P/N  M8193S/1-8K  (or 
FAA-approved  equivalent  part  number)  main 
landing  gear  actuator  rod  ends  constitutss 
terminating  action  to  the  lubricating 
requiremenU  of  paranaph  (a)  of  this  AD. 

(2)  Installing  the  P/N  M81935/1-8K  (or 
FAA-approved  equivalent  part  ntunber)  main 
hnrftng  gear  actuator  rod  ends  may  be 
accomplished  at  any  tisae  prior  to  the  next  . 
600  hours  TIS.  at  which  time  they  must  be 
installed  (see  paragraph  (b)  of  this  AD). 

(b)  Witliin  the  next  600  hours  TIS  after  the 
eflective  date  of  Uiis  AD.  install  Teflon-lined 
main  Unriing  gear  actuator  rod  ends.  P/N 
M81935/1-8K  (or  FAA-approved  equivalent 
part  number),  in  accordance  with  the 
AGCOMPLISHMBNT INSTRIKTHONS 
section  of  Raytheon  Mandatory  Service 
Bulletin  No.  2730.  Issued:  November.  1996. 

(c)  /^  of  the  effective  date  of  this  AD.  no 
person  may  install  a  P/N  114-380041-11  (or 
FAA-approved  equivalent  part  number)  main 

-    landing  gear  actuator  without  replacing  the 
rod  ends  with  P/N  M81935/1-8K  (or  FAA- 
approved  equivalent  part  number),  liutalliag 
these  Teflon-lined  rod  ends  re-identifies  the 
main  landing  gear  actuator  as  P/N  114- 
380041-13. 

(d)  Special  flight  permiu  may  be  issued  in 
accordance  «vith  section*  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirameoU  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  sn  equivalent  level  of  safety  msy  be 


approved  by  the  Manager.  Wichita  Aircraft 
Certification  Office  (AOO).  1801  Airport 
Road.  Room  100.  Mid-Continent  Airport. 
WichiU.  Kansas  67209.  The  request  shall  ba 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add         ^ 
comments  and  then  send  it  to  the  Manager. 
WichiU  ACO. 

Note  3:  Inlbrmation  concerning  the 
«9dsteiioe  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  die  Wichita  ACO. 

(f)  The  lubrication  required  by  this  AD 
shall  be  done  in  accordance  with  Raytheon 
Saisly  Communique  1900-128.  dated 
October  25. 1996.  The  insUlUtion  required 
by  this  AD  shall  be  done  in  accordaix:a  with 
Raytheon  Mandatory  Service  Bulletin  No. 
2730.  Issued:  November.  1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
eccordance  witii  5  U.S.C.  S52(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  &om  the 
Raytheon  Airtsait  Company.  P.O.  Box  85. 
Wichita.  Kansas  67201-0085.  Copies  may  be 
inspected  at  the  FAA.  Central  Region.  Office 
of  the  Regional  Counsel.  Room  1558. 601  E. 
12th  Street.  Kansas  City.  Missouri,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suita  700,  Washington, 

DC 

(g)  This  amendment  (39-10258)  becomes 
•Cfoctive  on  January  25, 1998. 

Issued  in  Kansas  Qty,  Missouri,  on 
DMembar  10, 1997. 
Mkhari  Gallagkar. 

h4anag&r.  Small  Aiipkme  Dinctonta.  Aircraft 
Certification  Service. 

(FR  Doc  97-32994  Filed  12-18-97;  8:45  am) 
MJUNO  COOC  4t«S-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlstratton 
14  CFR  Part  at 

pociwt  No.  9»-NM-140^AO: 
3»-10SS4;AOt7-ai-111 

RM2120^AA64 

Alrworthineas  Otoadlvaa; . 
Modal  ATR42-200, -300.  and -320 
Sariaa  Alrplanaa 

AOENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


I  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale  Model 
ATR42-200,  -300,  and  -320  series 
airplanes,  that  requiree  an  insjwction  to 
detect  corrosion  of  the  rear  span  of  the 
wings,  and  corrective  actions,  if 
necessary.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
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intended  to  detect  and  correct  possible 
corrosion  on  the  rear  spars  of  the  wings, 
which  could  result  in  reduced  structural 
hitegrity  of  the  wings. 

DATES:  Effective  Januaiy  23, 1998. 

The  incorporation  by  refBience  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Januaiy  23, 
1998. 


:  The  service  information 
referenced  in  this  AO  may  be  obtained 
from  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03, 
Franca.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Ronton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington.  DC 
FOR  RIRTHER  MFOIMATlbN  CONTACT: 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fex  (425) 227-1149. 


and  tliat  an  AD  mandating  these  <mtih» 
actions  is  not  reqiured. 

The  FAA  does  not  conctir  with  die 
commenter's  request  to  withdraw  the 
proposal.  The  MRB  dociunent 
referenced  by  the  commenter  is  not 
mandatory  for  U.S.  operators.  Therefore, 
the  issuance  of  this  AD  is  the  only 
means  available  to  the  FAA  to  require 
changes  in  the  maintenance  of  the 
airplane  which  are  related  to  an  unsafe 
condition.  The  "Compliance"  provision 
of  this  AD  states  that  compliance  is 
required  as  indicated,  "unless 
accomplished  previously."  Therefore,  if 
an  operator  lias  adopted  and  complied 
with  MRB  provisions  that  describe  the 
inspection  required  by  this  AD.  it  may 
take  credit  for  prior  accomplishment  of 
those  actions. 


impact,  poritf  ve  or  n^ative.  on  a 
substantial  number  of  saiall  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evahiation  has 
been  prepared  for  this  acticm  and  it  is 
contained  in  tiie  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  I 


proposal  to  amoid  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Aerospatiale 
Model  ATR42-200,  -300,  -320  series 
airplanes  was  published  in  the  Federal 
Register  on  October  01, 1997  (62  FR 
51388).  That  action  proposed  to  require 
an  inspection  to  detect  corrosion  of  the 
i«ar  tftn  of  the  wings,  and  corrective 
actions,  if  necessary. 

CommenlB 

Interested  persons  have  been  a£Ebided 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Saqaaat  Id  Withdraw  tlw  Prapoad 

The  Direction  Generale  de  I'Aviation 
Qvile  (DGAC)  has  no  technical 
objection  to  the  proposal,  but  requests 
that  the  FAA  withdraw  it  because 
French  airworthiness  directive  95-127- 
062(B)  was  issued  against  a  target  set  of 
airplanes,  and  was  intended  to  evaluate 
and  quantify  the  problems  %vith 
corrosion  in  the  area  of  the  wing  spars. 
The  results  of  the  inspection  enabled 
the  manufacturer  to  define  long  term 
actions  and  revise  the  airplane 
maintenance  program  (known  as  the 
Maintenance  Review  Board  or  MRB),  to 
include  the  necessary  inspections  and 
corrective  actions.  The  commenter 
further  states  that  the  revised  MRB  has 
been  implemented  by  U.S.  operators. 


Uit  of  Snb^s  in  M  CFR  Part  ao 

Air  transportation.  Aircraft,  Aviation 
safety,  Incoiporation  by  reference. 
Safety. 


After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coat  Impact 

The  FAA  estimates  that  16  Modal 
ATR42-200,  -300,  and  -320  series 
airplanes  of  U.S.  registry  will  be  aCfected 
by  this  AD,  that  it  will  take 
approximately  24  woric  houn  per 
airplane  to  accompli^  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$23,040.  or  $1,440  per  airplane. 

The  cost  impact  figure  oiscussed 
above  is  based  on  assumptions  that  no 
operator  lias  yet  accomplished  any  of 
the  requirements  of  this  AO  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  foture  if  this  AO 
were  not  adopted. 

R^nlatory  Inqiaci 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  am/ing  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
ft  is  determined  that  this  final  rule  does 
not  have  sufBcirait  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
RegulatcHy  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 


AdoplioB  oftfaa . 

Accordingly,  punuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AimV0RTHMES8 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aaikari^  49  U.S.C  106(g),  40113. 44701. 

139.13    [Amandadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•7-49-11    AeraqitialeT  AmendmMit  39- 
10254.  Docket  9S-NM-140-AD. 
AppliceMity:  Model  ATR42-200.  -300, 
snd  -320  aeries  airplanes,  as  listed  in 
Aerospatiale  Service  Bulletin  ATR42-57- 
0044.  dated  May  30. 1995.  or  Revision  1. 
dated  June  28, 1995;  certificated  in  any 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision.  reganUess  of  wliedier  it  has  been 
otherwise  modified,  altend.  or  lepaiied  in 
Um  area  subject  to  the  reqniremente  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  reqniremente  of  this  AD  is  afbcted.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
eccordance  with  paragraph  (b)  of  this  AD. 
The  request  should  iixJude  an  assessment  of 
the  effisct  of  the  modification,  alteretiasi,  or 
repair  on  the  unsafs  condition  addressed  by 
this  AD{;  and,  if  the  unaaia  ooadition  has  not 
been  eliminated,  the  request  slwuld  inrl^dt 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  conosion  on  the  lear 
span  of  the  wings,  M^iich  could  result  in 
reduced  structural  integrity  of  the  wing, 
sommplish  the  following: 

(a)  Within  80  days  after  the  eGEactive  date 
of  this  AD,  perform  a  one-time  detailed 
visual  inspection  to  detect  corrosion  of  the 
rear  spars  of  the  wings,  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-57- 
0044,  dated  May  30, 1995,  or  Revision  1, 
dated  June  28, 1995. 
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(1)  If  no  cocnMian  to  dstactad.  prior  to 
fuithn  flight,  apply  •  protKthr*  compound 
to  Um  arau  spKifiwl  in  Um  Mcvica  buUatin. 
in  Kcordanca  with  Um  Mrvica  buUatln. 

(2)  If  any  cocmaion  ii  defected,  prior  to 
ftuthar  flight,  repair  it  in  accordance  with  a 
method  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  or 
ad)u<tment  of  the  compliance  time  that 
providae  an  aoceptable  level  of  saiaty  may  be 


uaed  tf  approved  by  the  Managar. 
International  Branch.  ANM-llS.  Operatora 
■hall  aubmit  their  requeata  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  coay  add  comments  and  then 
aend  it  to  the  Mani^ar.  International  Brandi. 
ANM-llS. 

Nele  X:  Information  concerning  the 
OTJiHp^  of  approved  alternative  methods  of 
complianoe  with  this  AO,  if  any.  may  be 
obtained  from  the  International  Bmiich. 
ANM-116. 


(c)  Special  flight  peimiu  may  be  iasued  in 
accordance  with  sections  21.197  and  21.1M 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  eccordance 
with  Aeroepatiale  Service  Bulletin  ATIUX- 
57-0044,  dated  May  30, 1995,  or  Aerospatiale 
Service  Bulletin  ATR42-57-0044,  Revision  1. 
dated  ]une  28, 1995;  which  contain  the 
apedfied  efiactiv*  I 


Swvic*  buMin  relwwwad  and 


ATR«a-«7-0044.  May  30.  1996 

ATR42-67-0044.  RaiMon  1.  Juna  28.  1996 


Pi«8Na 


1-17 

1.4.6-8.16-16 
2.  a.  5.  9-14. 17 


AavWon 
shown  on 


Dala  slwwi  on 


May  30. 1996. 
Juna  28. 1996. 
May  30. 1996. 


This  Incorporation  by  reference  Mras 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFK  part  51.  Copies  may  be  obtained 
from  Aeroepetiele.  310  Route  de  Bayooae. 
31080  Toulouse,  Cedex  03,  France.  Coplea 
may  be  Inepected  at  ttie  FAA,  Transport 
Aiipiene  Dtiectorela,  1601  Lind  Avenue. 
SW..  Renton,  Weahlagton:  or  at  Ike  Oflkx  of 
the  Federal  Rsglaler,  SOO  North  CapMoi 
Street.  NW..  suite  700.  Weehlagtaa.  DC 

Nelefc  The  subject  of  this  AD  to  addieaeed 
in  Pranch  alfworthiitaes  directive  9S-127- 
063(B),  dated  Ai«ust  2, 1995. 

(e)  Thto  amendment  becomes  afiactive  oo 
Jemiary  23. 1908. 

beued  in  Renton,  Weahington.  on 
December  11, 1997. 
CMhertL.Thim|is«. 
Acting  HanagBr,  Trantport  Atplam 
OnctomtB,  Aircraft  Cartification  Smvk». 
(PR  Doc.  97-32999  Filed  12-16-97;  6:45  ami 
I  OOOi  4tM-l»-tl 


OEPARTMENT  OF  TRAMSPOBTATIOH 
Federal  Aviation  AdnUnMndon 

14  CFR  Part  39 

[Doc<itMo.99-ANg-0>;AmaiidiiiaiHl9- 
10S90;AO  97-98-171 

Rm2110-AA94 

AlrworlMneea  Dh^cllvee;  Taledywa 
Contmental  Motors  IO-360.  T81O-360. 
LTSIO-JeO,  IO-520.  LlO-620.  T8iO- 
520.  LT81O-620  Seilee.  and  RoUe- 
Royoe  pic  10-360  and  T8IO-aeO  Sertee 
Redprocallng  Englnaa 


:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


aUMMANV:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Teledyne 
Continental  Motors  (TCM)  IO-520  and 


TSIO-520  series  reciprocating  engines, 
that  cuiiently  requires  ultrasonic 
inspectioo  for  subsurface  fatigue  cradu 
in  crankahafts  installed  in  TCM  IO-520 
and  TSIO-620  series  engines  and 
replacement  of  the  crankshaft  if  a  crack 
is  found.  This  amendment  adds  a 
requirement  to  remove  crankshafts 
manufactured  using  the  aiimelt  process 
and  replace  then  with  crankshafts 
Butnu^cturad  uaing  the  vacuimi  arc 
remelt  (VAR)  process,  incorporates  new 
ultrasonic  inspection  critatia  in  the  AD. 
adds  engine  series  TCM  10-360.  TSIO- 
360.  LTSIO-360,  IO-520.  LIO-520. 
TSIO-520.  LTSlO-520  and  Rolls-Royoe. 
pic  IO-360  and  TSlO-360  to  the 
applicability,  and  revises  the  economic 
impact  analysis.  This  amendment  is 
prompted  by  reports  of  crankshaft 
idlures  due  to  subaurface  fatigue 
cracking  on  engines  thet  had  been 
inspected  in  accordance  with  the 
current  AD.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
crankshaft  failtue  and  subsequent 
engine  failure. 

0ATB8:  EChctiva  January  23. 1996. 

The  incorporation  by  reiarence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  23, 
1998. 

AOOmaSfS:  The  service  infiormatian 
referenced  in  this  AD  may  be  obtained 
from  Teledyne  Continental  Moton.  P.O. 
Box  90.  Mobile.  AL  36601:  telephone 
(334)  438-3411.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park.  Burlington,  MA  01803-5299;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700, 
Washingtcm.  DC 


FOR  FURTHER  BIFORMATKM  CONTACT:  Jeny 
Robinette,  Aerospeoe  Engineer,  Atlanta 
Aircraft  Certification  Office,  FAA.  Small 
Airplane  Directorate,  Campus  Building. 
1701  Columbia  Ave.,  Suite  2-160. 
College  Park.  GA  30337-2748: 
telephone  (404)  305-7371.  fax  (404) 
305-7348. 


TARY  aPORMATWN:  A 

propoeel  to  amend  part  39  of  the  Federal 
Aviation  RegulaUons  (14  CFR  part  39)  to 
add  an  airworthiness  directive  (AD), 
applicable  to  certain  Teledyne 
Continental  Moton  (TCM)  10-360. 
TSlO-360.  LTSlO-3e0. 10-520  and 
TSIO-620  series  reciprocating  engines 
was  published  as  a  supplemental  notice 
of  propoeed  rulemaking  (SNPRM)  in  the 
Fedaral  lulilii  on  Ai^uat  24. 1905  (60 
PR  43905).  That  propoeel  would  have 
superseded  AD  87-23-08.  Amendment. 
39-5735  (52  FR  41937,  October  30. 
1987),  which  currently  requires 
ultrasonic  inspection  of  TCM  IO-520 
and  TSIO-520  series  engines  for  sub- 
surface fatigue  cracks  in  the  crankshaft 
and  replacement  of  the  crankshaft,  if  a 
crack  is  found.  The  proposed  AD  wotild 
have  retained  the  ultrasonic  inspection, 
but  would  have  required  the  removal  of 
rT^nk«h«ft«  mannf^Tt^'i^d  uaing  the 
aiimelt  process  and  required 
replacement  with  crankshafts  that  w«« 
manufactured  using  the  vacuum  arc 
remelt  (VAR)  process.  The  proposed  AD 
would  have  also  expanded  the  affected 
population  of  engines  to  add  the  TCM 
IO-360,  TSIO-360  and  LTSIO-360 
series  engines  to  the  IO-520  and  TSIO- 
520  series  engines  affected  by  AD  87- 
23-08.  That  proposal  was  prompted  by 
reports  of  crankshaft  failures  due  to 
subsurface  fatigue  cracking  on  engines 
that  had  been  inspected  in  accordance 
with  AD  87-23-08.  That  ccmdition.  if 
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not  corrected,  could  result  in  crankshaft 
failure  and  subsequent  engine  failure. 

Since  the  issuance  of  that  SNPRM. 
TCM  has  revised  and  improved  the 
ultrasonic  test  procedure  and  the 
Federal  Aviation  Administration  (FAA) 
determined  that  the  proposed  AD 
should  reference  this  new  procedure.  In 
addition,  the  FAA  has  alao  determined 
that  TCM  LIO-520  and  LTSIO-520  and 
Rolls-Royce,  pk  IO-360  and  TSIO-360 
series  engines  are  affected  and  should 
be  included  in  this  proposal  as  they  are 
identical  in  design  and  BoanufMrtuzing 
process.  The  number  of  Rolla-Royce.  pic 
engines  that  were  added  was  small, 
estimated  to  be  500  worldwide.  The 
added  TCM  engines  were  affscted  only 
by  the  repetitive  ultrasonic  inspection 
requirements,  as  they  already  ^ve  VAR 
crankshafts. 

Since  those  chengaa  expanded  the 
scope  of  the  originally  proposed  rule, 
the  FAA  determined  that  it  wras 
necesaaiy  to  reopen  the  conmient  period 
to  provide  additional  opportunity  ka 
public  comment  On  March  12. 1997. 
the  FAA  issued  a  second  SNPRM  ( 62 
FR  15133,  Mardi  31. 1997). 

Interaated  penons  have  been  afforded 
an  oppoitimity  to  participate  in  the 
maldng  of  this  amendment  Due 
consideration  has  been  given  to  all 
conunents  received  from  these  three 
notices:  41  to  the  original  NRRM.  26  to 
the  SNPRM.  and  4  to  the  second 
SNPRM. 

One  group  of  coaunenten  state  that 
the  AD  should  be  withdrawn,  since  the 
listed  price  of  die  replacement  part  is 
not  beUeved  to  be  accurate  nor  will  it 
be  available  for  a  sustained  period  of 
time.  The  FAA  concun  in  pert  Since 
the  original  iasuance  of  the  NPRM.  the 
coat  of  the  exchange  crankshaft  has 
incraesad  bom  $2,222  to  $2,599  and  the 
coat  analysis  has  been  corrected  to 
reflect  this  new  price.  This  price 
assumes  die  ciutcmier  exdianges  an 
airmelt  crankshaft  for  a  VAR  crankshaft 
HowevCT.  some  commenten  have  stated 
thet  the  price  of  the  cranksheft  is  $7,000 
or  hii^ier.  but  this  is  based  on  the 
outright  purchese  price  without  an 
exrhange  crankshaft  (actual  TC^  List 
Outright  prices  currently  range  from 
$7,407  to  $8,979).  The  coat  analysis  is 
based  on  the  exchange  price  because  the 
applicability  of  this  action  is  Ihnited  to 
r^jisterad  ownen  of  the  specified  TCM 
ei^;ine  models,  and  it  is  assumed  these 
owners  have  crankshafts  installed  in 
their  engines. 

One  group  of  commenten  state  that 
the  AD  should  be  withdra%vn,  since  the 
data  used  for  the  NPRM  is  invalid  and 
the  handling  of  the  data  is  not 
statistically  correct.  The  FAA  does  not 
concur.  The  data  used  to  Justify  the  AD 


is  valid;  as  stated  previously,  it  is 
derived  from  crankshaft  failures  where 
the  frulure  mode  was  determined  by 
engineering  evaluation  of  ntimerous 
failure  events,  which  included  reviews 
of  engine  operating  histories,  anal]rtical 
engine  teerdowns,  and  laboratory 
analyses  of  the  failed  crankshafts.  The 
FAA  participated  in  many  of  these 
investigative  activities. 

One  comments-  (ARSA)  presented 
data  from  repair  stations  which  they 
insist  is  the  only  valid  data.  Their  data 
is  derived  from  ultrasonic  insjSection  of 
aiimelt  and  VAR  crankshafts  and  shows 
29  aiimelt  removals  out  of  3,821 
ctankahaib  inspected  and  3  VAR 
removals  out  of  488  crankahafts 
inspected.  Th^  then  conclude  that 
statistically  there  is  no  difierence  in  the 
two  types  of  crankshafts.  Their 
statiatical  compariaon  of  the  number 
they  found  to  me  number  they 
inspected  is  invalid.  The  compariaon 
must  be  made  to  the  total  population. 

A  better  comparison  is  to  combine 
their  inspection  data  with  the  FAA/ 
TCM  failure  data.  This  is  still  not 
completely  accurate  but  it  includes  all 
the  data  currendy  available.  When  this 
is  done,  there  are  77  airmelt  "ovoits" 
out  of  an  initial  population  of  23.000 
and  7  VAR  "events"  out  of  an  initial 
population  of  35,800;  this  comparison 
showed  an  aiimelt  to  VAR  "event"  rate 
4rf  17  to  1.  An  "event"  is  either 
crankshaft  removal  per  ARSA  data  or 
crankshaft  failure  per  FAA/TCM  data. 
When  the  one  set  of  ARSA  data  is 
combined  with  the  latest  FAA/TCM 
data  (die  latest  data  includes  failures  for 
1903  throiigh  1996),  there  are  89  aiimelt 
"events".  There  were  no  VAR 
subauifrce  fatigue  failures  for  1993 
dirough  1096.  The  poptilation  of  tiie 
engines  has  changed  since  this  process 
was  Initiated  and  continues  to  change, 
literally  each  day,  which  makes  fiulure 
rate  comparisons  extremely  difficult,  if 
not  impoesible,  to  aoctuately  calculate; 
the  ainneltpopulation  is  now  estimated 
at  10.100.  llie  FAA  has  determined  that 
the  failure  rate  is  high  enough  to 
wanantan  AD. 

One  group  of  commenten  state  that 
the  AD  should  be  withdrawn,  since  they 
operate  10-12  of  these  engines  mth  no 
failuies  to  date.  The  commenten' 
justificatiiui  is  that  in  compl)ring  with 
the  AD  there  is  no  increase  in  aviation 
safsfy  but  expenses  and  operating  costs 
will  increase.  The  FAA  does  not  concur. 
These  five  comments  were  all  identical 
but  with  different  signatures.  No 
technical  justification  was  given  Cor  not 
publishing  the  AD.  The  FAA  is  aware  of 
the  costs  this  AD  will  impose  on 
c^>eraton.  but  has  determined  that  an 
unsafs  condition  exists  which  must  be 


addressed  by  performing  the  actiona 
required  by  this  AD.  These  actions  are 
neoessery  to  return  the  affected  engines 
to  the  level  of  safety  established  at  the 
time  the  engine  dedgn  was  type 
certified  by  the  FAA. 

One  group  of  commenten  state  that 
the  AD  should  be  withdrawn,  since 
imreported  propeller  strikes  have 
contaminated  the  data  and  cannot  be 
eliminated;  therefore,  the  data  is 
invalid.  The  FAA  does  not  concur.  The 
history  of  the  engines  for  each  data 
point  was  evaluated  to  eliminate  any 
data  from  propeller  strikes  and 
improper  operation;  however,  there  is 
the  remote  possibility  that  some  of  the 
Sulures  were  due  to  apropeller  strike  at 
improper  opanldoa.  There  is  no  way  to 
be  100%  sure  that  all  fidhues  due  to 
pn^Mller  strikes  and  improper 
opwation  were  eUminafead  from  the 
data.  The  data,  however,  is  rdi^Ie 
enough  diM  die  FAA  isels  diet  ttw  AO 
is  wanantad. 

One  group  of  coaamentan  stale  that 
the  AD  should  be  wididnwn,  since  the 
FAA  did  not  use  die  service  diCBcuhy 
reporto  (SDR)  databeae  to  validate  the 
findings  of  the  AD;  therefore,  the  data  is 
not  valid.  The  FAA  does  not  concur.  As 
staled  in  the  SNPRM,  the  SDR  database 
does  not  identify  cracks  as  being 
subsurface  fatigue  cracks  or  originating 
from  some  other  source,  nor  does  it 
easily  identify  aiimek  versus  VAR.  This 
infonnation  may  not  have  been 
avaOable  at  the  time  dw  "M"  or  "D" 
report  was  submitted.  The  FAA  requires 
the  submiasion  of  "M"  m  "D"  reports  in 
certain  cases  and  certainly  Micourages 
submittal  of  all  pertinent  fimting«  The 
SDR  database  may  be  used  to  determine 
if  a  particular  part/engine  is 
experiencing  a  problem;  howrever,  it 
may  not  be  possible  to  determine  the 
exact  nature  of  the  problem.  Using  data 
sources  other  than  die  SDR  database 
does  not  invalidate  the  FAA's 
determination  diat  an  AD  is  wramnted. 

One  commenter  states  that  the  AD 
should  be  made  applicable  to  -nf^ntm 
installed  on  single-engiiie  aircraft  only, 
since  with  twin-engine  aiiciaft  the 
second  engine  is  available.  The  FAA 
does  not  concur.  Although  the  second 
engine  is  available,  the  accident/ 
incident  data  shoivs  diat  a  hi^ 
percentage  of  engine  out  incidents 
involving  twin-engine  aircraft  result  in 
off  airport  landings/crashes.  For  this 
leeson,  engines  installed  on  twins 
should  remain  in  the  AD. 

One  commenter  states  that  TCM 
should  identify  VAR  crankshafts  on  the 
propeller  flange  instead  of  on  the  cheek, 
as  this  woidd  allow  the  identification  of 
VAR  crankshafts  without  separating  the 
case  halves.  The  FAA  does  not  concur. 
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If  Um  oinkihaft  has  had  an  ultrasonic 
inspaction  in  accordance  with  TCM 
Sarvica  Bulletin  M87-5,  Revision  1.  or 
AD  87-23-08.  the  heat  code,  the  letter 
"V"  (only  if  it  is  a  VAR  crankshaft)  and 
the  latter  "U"  adll  be  vibroetched  on  the 
propallar  flange.  If  the  "V"  is  missing 
then  it  is  an  airmelt  crankshaft  In 
addition,  this  AO  rsquires  compliance  st 
overhaul  or  whenever  the  crankshaft  is 
removed  from  the  engine  so  that  the 
internal  marking  will  be  visible.  Of 
course,  any  new  crankshaft  purchased 
from  TCM  will  be  VAR,  and  even  if 
TCM  started  to  mark  them  now  thaia  is 
still  over  a  decade  of  production  which 
have  no  marking  on  tiie  exterior. 

One  commenter  states  that  the  iO-360 
series  mnf^nmm  should  be  removed  from 
the  AO's  applicability,  as  verbal  contact 
with  their  members  (800  total.  225  using 
the  IO-360  engine)  indicate  no 
problems.  The  commenter  believes  that 
the  Csilurea  are  associated  with  ground 
strikes  and  Improper  operation  of 
engines  with  under  1.200  hours  total 
time.  The  FAA  does  not  concur.  The 
issue  of  propeller  strikes  and  improper 
operation  has  been  previously 
addrassad.  The  FAA  data  shows  that  5 
of  the  S  lO/TSlO-360  airmeh  crankshaft 
fsilures  occurred  on  10-360  engines  (the 
data  from  ARSA  does  not  diffsrentiate 
between  390  and  520  sarlaa  engines).  Of 
the  five  10-300  Eiilurss,  two  hiKi  mote 
than  1.200  hours  total  time. 

One  group  of  commenters  state  that 
the  AD  should  be  withdrawn,  since  the 
time  in  service  of  the  engines  are  not 
accurately  represented  in  FAA  data 
because  TCM  rebuilt  engines  aie 
included  in  data.  Engines  with  serial 
Bumbers  (S/Ns)  lower  than  300000  are 
reserved  by  TCM  for  rebuilt  engines 
The  FAA  does  not  concur.  The  FAA 
agrees  that  many  of  the  engines  listed 
are  rebuilt  by  TCM,  where  the  time  in 
service  of  the  cranluhaft  cannot  be 
accurately  determined,  but  the 
crankshaft  would  be  considered  high 
time.  However,  there  are  other  engtam 
listed  which  are  "first  run"  with  low 
time  in  service  {allures.  The  data 
supports  the  FAA's  position  thst  the 
fsilures  are  random  and  time  in  service 
is  not  the  determining  Cactor. 

One  group  of  commenters  stale  that 
the  AD  should  be  withdrawn,  since 
there  will  be  a  loss  of  revenue  to  the 
repair  stations,  overfaaulers.  etc.  Some 
commenters  state  that  TCM  is  replacing 
the  crankshafts  in  rebuilt  engines  at  no 
charge  to  the  customer,  thereby 
reducing  the  potential  for  overhauls. 
The  commenters  state  that  they  have 
loat  numerous  overhaids  because  their 
customers  have  elected  to  buy  a  TCM 
rebuilt  engine  instead  of  paying  for  an 
overhaul.  The  commenters  consider  this 


an  unfair  business  prectice  and  fisel  thet 
the  FAA  is  furthering  this  scheme  by 
issuingan  AD. 

The  FAA  disagrees.  The  commenters 
ignore  the  FAA's  detemunation  that  an 
unsafs  condition  is  likely  to  exist  or 
develop  on  engines  of  this  type  design. 
The  FAA  reconiizes  that  competition 
affecU  the  profitability  of  entities 
engaged  in  the  aviation  industry,  but 
denies  any  scheme  to  aid  one 
competitor  over  another.  That  the 
original  manufacturer  of  these  engines 
has  elected  to  compete  in  the  ovw^ul 
market  does  not  affsct  the  FAA's 
determination  that  an  unsafe  condition 
exists  or  the  need  for  this  AD  to  eddreas 
that  safety  issue. 

One  commenter  states  thet  the  cost  is 
shown  as  an  annual  amount  but  should 
have  been  shown  as  a  total  amount.  The 
commentu'  believes  this  economic 
analjwis  is  unprecedented  and  irregular 
and  undermines  the  rKinfi<ianr«  of  the 
aviation  general  public  in  the 
rulamaking  process.  The  FAA  does  not 
concur.  The  FAA  normally  shows  costs 
on  an  annual  heals  when  compliance 
with  an  AD  will  be  extended  over  a  long 
time  feanie.  The  total  coats  are  generally 
shown,  but  in  this  case,  as  stated  in  the 
SNPRM.  "The  FAA  aatimales  that 
approximately  10%  of  the  aifscted 
engines  will  be  ovarheuled  eech  veer"; 
thus  it  should  be  clear  that  it  will  take 
approximately  10  years  before  all  the 
aflactad  engines  era  in  compliance.  The 
total  cost  is  eeaily  derived  by 
multiplying  the  annual  cost  estimate  by 
10.  This  issue  was  avoided  in  the 
second  SNPRM  by  showing  both  ennoal 
and  total  costs. 

Two  commenters  state  that  the  coat 
estimate  is  too  low.  es  a  bte  cost  in 
procuring  s  new  crankshaft  is  not  stated; 
i.e..  th»  snipping/freight  coat,  mdiich 
should  be  included  in  the  cost  sstimate 
for  this  AD.  The  FAA  concurs.  Since  the 
FAA's  cost  estimate  of  a  replacement 
aankahaft  is  based  on  an  "exchange" 
part,  the  FAA  concurs  that  the  coats  of 
shipping  are  appropriately  included  as 
direct  cost  of  the  replacement  part. 
Shipping  costs  will  vary  widely 
however,  and  the  FAA  has  no 
reasonable  ooeans  to  estimate  those 
cosU.  Therefate,  the  FAA  will  use  the 
commenlars'  eattmate  of  $100  for 
shipping  costs  and  ad)ust  the  cost 
snalysis  accordingly. 

One  commenter  states  that  the  AO 
should  be  withdrawn,  since  the 
economic  impact  does  not  include  the 
cost  to  remove  the  engine  and  propeller 
from  the  airplane  and  to  reinstall  tiiem. 
The  FAA  does  not  concur.  The  AD  is  to 
be  accomplished  at  overhaul  or 
whenever  the  crankcase  is  separated. 
Since  the  engine  and  propellar.  in  either 


I.  must  he  removed  an3rway.  there 
will  be  no  additional  expense  to 
remove/reinstall  the  engine  and 
propeller  in  order  to  comply  with  the 
AD. 

One  commenter  states  that  the  FAA 
should  acquire  more  data  about  the 
currently  required  ultrasonic  inspection 
before  issuing  the  AD.  The  commenter 
questions  whether  any  of  the  engines 
Uiat  failed  that  were  listed  in  the  TCM 
data  had  undergone  the  required 
ultrasonic  inspection.  The  FAA  does  not 
concur.  Of  the  fisilures  listed  in  the 
FAA/TCM  data,  22  airmelt  and  1  VAR 
had  been  inspected  one  or  more  times 
in  accordance  with  AD  87-23-08  and/ 
or  TCM  SB  M87-5,  or  M87-S,  Revision 
1.  All  of  the  crankshafts  in  the  daU 
provided  by  ARSA  (29  airmelt  and  3 
VAR)  were  removed  from  service 
because  they  &Iled  the  ultrasonic 
inspection. 

One  group  of  commenters  state  that 
the  AD  should  be  withdrawn,  since  the 
data  on  which  the  FAA's  determination 
that  an  unsafe  condition  exists  was  not 
svailable  to  the  commenter  for  review. 
The  FAA  does  not  concur.  The 
commenters  have  filed  a  number  of 
conunents  writh  the  AO  docket  file  that 
indicate  a  careful  review  of  available 
data  from  a  number  of  sources, 
including  the  docket  file.  The  FAA 
denies  that  the  information  available  in 
the  docket  file  is  inadequate  to  warrant 
AO  action.  While  some  information 
caimot  he  included  in  the  public  docket 
file  due  ft)  the  proprietary  nature  of  the* 
information,  the  FAA  has  placed  in  the 
docket  a  summary  of  the  data  on  which 
it  baaea  its  determination  that  an  unsafie 
condition  exists,  that  the  unsafe 
condition  is  likely  to  exist  or  develop  on 
other  products  of  the  same  type  design, 
and  that  this  AD  is  necessary  to  addraas 
this  saCsty  concern. 

One  commenter  states  that  in  Note  2 
of  the  propoaed  AD,  reference  was  made 
to  the  term  magnaflux;  the  commentar 
correctly  points  out  that  magnaflux  is  a 
registered  trademark  and  should  not  be 
used  in  this  context.  The  generic 
terminology  magnetic  particle 
inspection  should  be  used  instead.  The 
FAA  concurs  and  has  revised  this  final 
rule  accordingly. 

Two  coounenters  state  that  the  AD 
should  be  withdrawn,  since  the  FAA 
has  felled  to  address  comments  made  to 
the  previous  NPRM  and  SNPRM.  The 
FAA  does  not  concur.  The  purpose  of 
the  SNPRM  is  to  continue  the  fact 
gathering  process.  For  clarity,  certain 
comments  were  partially  addressed  in 
the  SNPRMs;  however,  ail  comments 
have  been  addressed  in  the  processing 
of  this  final  rule. 
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One  commenter  states  that  the  AO 
should  be  withdrawn,  since  the  FAA 
has  not  substantiated  the  inclusion  of 
the  Rolls-Royce,  pic  engines  which  are 
not  US  type  certificated.  The  FAA  does 
not  concur.  The  FAA  stated  in  the 
second  SNPRM  that  the  Rolls-Royce,  pic 
engines  are  identical  in  design  and 
manufacturing  process,  which 
substantiates  their  inclusion.  It  is  true 
that  there  is  no  US  type  certificate  for 
these  engines;  however,  these  engines 
are  accepted  for  use  on  US  type 
certificated  airplanes,  and  several  are 
installed  on  US  registered  aircraft. 
Therefore,  TCM  service  information  and 
FAA  AOs  apply  to  these  engines. 

One  commenter  states  that  the  AD 
should  be  withdrawn,  since  a  number  of 
alternatives  to  AO  action  abeady  exist 
and  they  have  been  shown  to  be  as 
e£Fective  as  an  AD.  The  alternatives 
include  the  current  TCM  service 
information,  special  TCM  pricing, 
strong  sales  of  TCM  rebuilt  engines  and 
attrition  of  older  airmelt  crankshafts. 
The  FAA  does  not  concur.  There  was 
TCM  service  information  prior  to  the 
initial  issuance  of  the  original  NPRM 
and  that  did  not  affect  the  hilure  rate. 
The  special  TCM  pricing  has  helped  but 
is  not  enough  to  warrant  no  AD  action. 
Strong  sales  of  TCM  rebuilt  engines  and 
attrition  of  older  crankshafts  certainly 
help  die  situation,  but,  again,  are  not 
sufficient  to  warrant  no  AD  action.  The 
data  reflects  the  need  for  the  AD  and 
does  not  show  that  the  alternatives 
presented  are  as  efiisctive  as  an  AO. 

One  commenter  states  that  the  AO 
should  be  withdrawn  since  the  SNPRM 
mandates  a  standard  maintenance 
practice  which  is  in  conflict  with  FAA 
internal  guidance  on  the  issuance  of 
AOs.  The  FAA  does  not  concur.  The 
problem  here  is  not  a  raaintenanf:e 
procedure,  but  a  manufacturing  process, 
and  it  affects  all  the  afiected  engines 
regardless  of  who  is  performing  the 
maintenance,  or  the  quality  of 
maintenance.  The  FAA  has  detwmined 
that  an  unsafe  condition  exists  or  can 
develop  on  these  crankshafts.  It  is 
therefore  inciunbent  on  the  FAA  to 
issue  an  AD. 

After  careful  review  of  the  avail^le 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rufe  %vith  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will  not 
increase  the  scope  of  the  AD. 

The  FAA  estimates  that  10,100 
engines  are  installed  on  aircraft  of  U.  S. 
registry  and  will  need  to  have  the 
crankshaft  replaced,  that  it  will  take 
approximately  1  work  hour  per  engine 
to  determine  the  type  of  crankshaft 


installed  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $2,599  and 
shipping  will  cost  approximately  $100. 
Based  on  these  figures,  the  cpst  impact 
of  replacing  crankshafts  on  U.  S. 
operators  is  estimated  to  be  $27,865,900 
over  a  10-year  period  or  $2,786,590 
annually. 

The  FAA  further  estimates  that  59.300 
engines  with  VAR  crankshafts  installed 
would  require  ultrasonic  inspections 
and  the  estimated  cost  of  performing  an 
ultrasonic  inspection  is  $200.  The  FAA 
estimates  that  approximately  10%,  ot 
5,930  engines,  would  need  to  be 
overiiauled  annually,  so  the  estimated 
total  cost  impact  for  ultrasonic 
inspections  is  $1,186,000  annually. 

Therefore,  the  FAA  estimates  the  total 
cost  impact  of  the  AD  to  be  $27,865,900 
over  a  10-year  period,  plus  an  additional 
$1,186,000  annually  fm  the  repetitive 
ultrasonic  inspections. 

The  r^ulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fsderalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
R^ufatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  aaignificant  economic 
impact  positive  or  negative,  on  a 
substantial  number  of  smaU  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  i 


List  of  Sofafects  in  14  CFR  Part  39 

Air  Transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  dw  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  a»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathertty:  49  U.S.C.  106(g),  40113, 44701. 

fmiS    [Amandedl 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-5735  (52  FR 
41937,  October  30, 1987)  and  by  adding 
a  new  airworthiness  directive, 
Amendment  39-10260,  to  read  as 
follows: 


87-26-17    TeladpHl 

aad  Kidia-K^ce,  pic  Amendment  39- 
10260.  Docket  93-ANE-08.  Supenedec 
AD  87-23-08,  Amendment  39-5735. 
Applioability:  Teledyne  Continental 
Motors  (TCM)  IO-380,  LTSIO-360.  TSIO- 
360,  IQ-520,  UO-520.  LTSIO-520  and 
TSIO-520  series  raciprocating  «»nginT  buih 
on  or  prior  to  Decamber  31, 1980;  rrixiilt 
TCM  IO-360,  LTSIO-360.  TSlO-360. 10-520. 
IiO-520,  LTSIO-520  and  TSK3-520  sorias 
reciprocating  engines  with  serial  aumben 
lower  than  thoae  listed  in  TQA  Critical 
Secvica  Bulletin  (SB)  Na  CSB96-8,  dated 
Juns  25, 1996;  TCM  fectoiy  ovsriiaaiad  lO- 
360,  LTSIO-360.  TSIO^SeO,  IO-520,  LIO- 
520,  LTSIO-520  and  TSiO-520  series 
reciprocating  engines  with  serial  number  of 
901203H  and  knwar,  and  Rolls-Royoe,  pic  lO- 
360  and  TSIO-360  series  raciprocatii^ 
engines  with  any  aerial  number.  These 
engines  are  installed  on  but  not  limited  to  the 
following  aircraft:  Raytheon  (fonnerly  Beech) 
models  95-C55.  9S-CSSA,  D5S,  DSSA,  E55, 
E55A,  58,  58A,  58P,  58PA.  58TC.  5IITCA. 
S35,  V35.  V35A,  V35B,  E33A,  E33C,  3S- 
C33A,  36.  A36.  F33A,  F33C  and  A36TC; 
BeUanca  model  17-30  A;  Cessna  models 
172XP,  A185,  A186.  TlSaC.  206.  T206,  207, 
T207,  210,  T210,  P210,  SIOR.  T310P,  TSIOQ. 
T31MI,  320D,  320E,  320F.  336.  337,  T337, 
P337,  340,  401,  402,  414  and  T41B/C: 
Colemill  conversion  of  Commander  500A; 
Goodyear  Airship  Blimp  22;  Maule  Model 
M-4-210,  M-4-210C.  M-4-210S,  M-4-210T, 
and  M-5-210C:  Mooaey  model  M20-K; 
Navion  model  H;  Pierre  Robin  HR  100;  The 
New  Piper  Aircraft,  Inc.  (formerly  Piper 
Aircraft  Company)  models  PA28-201T. 
PA28R-201T.  PA28KT-201T,  PA34-200T 
and  PA34-220T:  Prinair  Dehavilland  Heron: 
Reims  models  FR172,  F337  and  FT337;  and 
Swift  Museiun  Foundation,  Inc.  models  GC- 
lA  and  GC-lB  equipped  with  the  IO-360 
engine. 

Note  1:  This  airworthiness  diiective  (AD) 
applies  to  each  engine  identified  in  th^ 
preceding  applicability  provision,  regardless 
of  wliether  it  has  been  modified,  altend.  or 
repaired  in  the  area  subject  to  the 
lequirBmentB  of  this  AD.  For  mnpn»*  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requiremeBti  of 
diis  AD  is  affocted,  the  owner/opersbv  most 
request  approval  far  an  alternative  method  of 
compUaiKce  in  aooordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effoct  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  the  unsafe 
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condition  ha*  ool  hMO  «Uminatad.  tbm 
raquMt  *hould  iachida  afMcific  propoMd 
■ctioiu  to  iddfi  it 

Compliance:  Raquired  ■>  iadkatwl.  unlaas 
•ccompliatMd  previoualy. 

To  pr«v«Bt  cnnkshaft  &Ulura  and 
■utMaqu«Dt  angiiM  hllura.  acoompUch  tha 
following: 

(a)  At  UM  naxt  angina  overhaul,  or 
whanawar  dM  cnnkshaft  it  naxt  ramovad 
firom  tha  aogiaa,  aftar  tha  aflactiva  data  of 
this  AO.  whichavar  occurs  first,  datennina  if 
til*  crankshaft  «was  manuCKturad  using  tba 
airmail  or  vacuum  arc  ramelt  (VAR)  procaaa 
in  accordanca  with  tha  idantiflcation 
procadura  daKtifaadin  TCM  Critical  SB  Na 
CSBMM).  dalad  )una  M.  IMS.  If  tha 
crankshaft  was  mamihcturad  using  tha 
ainnalt  prooass  or  if  tha  mamihrturing 
procaaa  ia  unknown,  ramova  tha  oanlrahaft 
firom  sarvica  and  raplaca  with  a  sarvioaabia 
crankshaft  manu&cturad  osing  tha  VAR 


(b)  For  all  TCM  10-380.  LTSIO-3eO.  TSIO- 
300.  IO-520.  K>-520.  LTSIO-520  and  TSIO- 
520  and  RoUs-Royca.  pic  IO-360  and  TSIO- 
sao  ai^jina  modals  that  hava  VAR 
crankshafb  installod.  ragaidlaaa  of  sarlal 
munbar  at  tha  naxt  and  aveiy  subaaquant 
crankshaft  lamotal  from  tha  angina  caaa  or 
inalallation  of  a  replacamant  crankshaft,  prior 
to  crankshaft  installation  in  tha 


conduct  an  ultrasonic  inspaction  of  tha 
crankshaft  laacoordanca  with  tha  prooaduraa 
•pacifiad  in  TCM  Mandalacy  SB  No.  MSB9e- 
10.  datad  August  15.  IMO.  and.  tfnacaasary. 
raplaca  «idth  a  aarvicaabia  part: 

NalB  2:  Accomplishmant  of  tha  uhiasanic 
inspaction  raquirad  by  this  AD  doaa  not 
ftilfill  any  mquiramants  Cor  magnatic  pattfda 
inapaction  or  any  olhar  impactions  spacifiad 
in  TCX  or  RoHa-Royca.  pic  ovarhMul 
manuals 

(c)  Tha  uHraaonic  Inapaction  of  tha 
crankshaft  must  ba  parfennad  by  a  noo- 
daatiuctiva  taat  (NCrT)  ultraaonic  (UT)  Laval 
n  inapactorwho  is  qualiflad  undar  tha 
guidalinas  aatabHshad  by  tha  Amariaan 
Sociaty  of  Nondastzuctiva  Taating  or  KOL- 
STD-410  or  PAA-approvad  aquivalant  or 
must  ba  tiainad  by  TCM  parsonnal  or  thair 
rtaaignalari  reprasantstiva  on  how  to 
accomplish  and  conduct  this  inapactiaa 
procadura.  Tha  parson  approving  tha  angina 
tor  ratiun  to  sarvica  is  raquirad  ta  varlfy  that 
tha  UT  inspaction  wraa  aocompUafaad  in 
accordanca  with  tha  raquiramants  of  this 
paragraph. 

(d)  An  aharaadva  matbod  of  compUanoa  ar 
adtoatmaol  of  tha  compUanca  tima  that 
ptotidas  an  aocaplabia  laval  of  safMy  may  ba 
wad  if  appiDvad  by  tha  MaaafK.  Attanta 
AiioA  CaitiAcalioB  CMBca.  Opanlan  shaU 
submit  thaii  raquaato  '*'»™^  aa.appni|iciata 
FAA  Maintaaanoa  Inapactor,  who  amy  add 
commants  and  than  saiad  it  to  tba  Managw, 
Atlanta  Aiicraft  Caitiflcation  Oflloa. 

Nola  3:  Information  conoamlng  tha 
axiatanca  of  appravad  altaraativa  mathoda  of 
iiiM|illiM  wMhlkiaaliiimlhlaaai  illisiilni 
if  any.  may  ba  iibtaliiail  froa  tha  Atlaala 
Aircraft  CartificaliaB  OOoa. 

(a)  Spacial  fli^t  parmita  may  ba  iaanad  in 
aceotdanca  with  sactiona  21.197  and  21.10a 
of  tha  Padaral  Aviation  RagulatioiM  (14  CPR 


21.197  and  21.199)  to  opanta-tha  aircnft  to 
a  )ora<>""  wliara  tha  raquiramants  of  this  AD 

(f)  Tha  aadoDS  nquirad  by  this  AD  shall  be 
dona  in  accordaaca  with  tha  following  TCM 
sarvica  dominants: 


Documam  No. 


CS89»-8 

Total  pagaa:  6. 

MS866-10  

ToMpMaa:3. 


Juna  25,  1980. 
Auguat  15. 1906. 


This  incorpoimtion  by  i 
approvad  by  the  Diractor  of  tha  Padaiat 
Ragistar  in  aococdanca  with  S  U.S.C  5S2(a) 
and  1  CFR  part  51.  Capias  may  ba  obtainad 
from  Taladyaa  ContinanUl  Motoss,  P.O.  Bo>x 
90,  Nflobila,  AL  39601;  talephona  (334)  43»- 
3411.  Copies  may  ba  inspected  at  tha  FAA, 
New  England  Region.  Office  of  the  Aaai  stent 
C3iiaf  C^ownsal.  12  New  England  Executive 
Park.  Borlington.  MA;  or  ar  the  Office  of  the 
Fadaral  RegUter,  800  North  Cepitol  Street. 
NW..  suite  700.  Washington.  DC 

(g)  This  amendment  becomes  effsctive  on 
January  23. 1998. 

laaued  in  Burlington,  Maaaachnaalta,  an  - 
December  12. 1997. 
Jay  |.  Pardee, 

ktanager.  Engine  and  PmpallerDinctomtg. 
Aircraft  Caitification  SwicB. 
(PR  Doc  97-33142  Filed  12-18-97;  ft49  ami 


DEPARTMBfT  OP  -nUNSPOftTATIOM 
Fsdaasl  Avialiwi  AdankUabalkNi 

uoPRPmnm 


3»-iaMt:A097- 


All 

Fl 


Fadacal  Aviation 
Admloistratkm,  DOT. 
ACnON:  Pinal  rule;  laquaal  for 
comment»i 


r:  This  amendment  adopta  a 
n««rairworthinaaa  directive  (AO)  that  ia 
applicable  to  Buracopter  Prance  Model 
SA-360C  halicoptera.  This  action 
raquires  replacement  of  the  main  gear 
box  (MGB)  iI^>ut  bevel  pinion  (bevel 
pinion).  This  amendment  is  prompted 
by  service  reports  of  bevel  pinion 
fatigue  cracking.  This  condition,  if  not 
cornctad.  could  raault  in  ttilure  of  the 
MCB  and  a  subaaquant  forced  landing. 

OATB:  Efiactive  Januarv  5. 1998. 

Coounants  foe  induaion  in  the  Rnles 
Docket  must  be  raceivod  on  or  before 
January  20.  1996. 
AOomn:  Submit  comments  io 
triplicate  to  tha  Paderal  Aviation 


Administration  (PAA),  OfBce  of 
Regional  Counsel,  Southwest  Region. 
Attention:  Rules  Docket  No.  97-SW-50- 
AD,  2601  Meacham  Blvd..  Room  663. 
Fort  Worth.  Texas  76137. 
FOM  FUimiER  arOWMATION  OONTACT:  Kb. 
Shep  Biackman,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcrafl 
Standards  Staff.  2601  Meacham  Blvd.. 
Pmt  Worth.  Texas  76137.  telq>hone 
(817)  222-5296.  (817)  222-5961. 

mimammuw  wrowiATiow;  The 
Direction  Geneiale  De  L'Aviation 
(DGAC),  which  is  the  airworthinesa 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafa  condition  may 
exist  on  Eurocopter  France  Model  SA- 
36eC  helicoptera  with  MGB,  part 
number  (P/N)  360A32-200O— all  dask 
nnmbeia.  installed.  The  DGAC  advises 
that  replacement  of  the  MGB  bevel 
pinioB,  P/N  360A32-1021-20,  Is 
necessary  at  1,000  hours  time4n-service 
(TIS)  intervals  to  prevent  fiatigue 
cracking  of  the  bawel  pinion.  fiulurej>f 
the  MGB.  and  a  subsequent  forced 
landing. 

Euroeopter  Prance  has  issued  Service 
Bulletin  No.  01.35.  dated  January  14. 
1997.  which  specifiea  replaoament  of 
the  MGB  bevel  pinion  at  1.000  hour  TIS 
intervals.  The  DGAC  classified  this 
service  bulletin  as  mandatorjrand 
issued  DGAC  AD  97-O27-041(B).  dated 
February  12;  1997.  in  order  to  aasura  the 
continued  airworthinaaa  of  thaas 
helicoptera  in  Franca. 

This  helicopter  model  is 
mannfoctured  in  France  and  is  type 
certificated  for  operation  in  the  linitad 
States  undaa  the  provisiona  of  sectioo 
21.29  of  the  Federal  Aviation 
Regulations  (14  CPR  21.29)  and  ttie 
applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airwtMthineea  agreement,  the  IX^AC  has 
kept  the  PAA  informed  of  the  situation 
daacribed  above.  The  FAA  haa 
examined  the  findings  of  the  DGAC. 
leviewed  all  available  infannation;  and 
detannined  that  AD  action  is  neceasary 
far  products  of  this  t3rpe  design  that  are 
carttflcatad  far  operation  in  the  United 
States. 

Since  an  imsafs  condition  has  been 
identified  that  is  likely  to  exist  or 
devefop  on  other  Eurocopter  Prance 
Model  SA-360C  helicoptan  of  dw  same 
type  deaign  registered  in  the  United 
Stataa.  this  AD  is  being  issued  to 
prevent  bevel  pinion  fatigue  cracking, 
failure  of  the  MGB.  and  a  subaequent 
Haroad  landing.  Thia  AD  requires 
repMBeaaeBt  of  the  bawel  piiiinii  at 
specified  TIS  intervale. 

None  of  the  Eurocopter  Fteice  Model 
SA-360C  helicopters  affected  by  this 
AO  action  are  on  the  U.S.  Register.  All 
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helicopters  included  in  the  applicability 
of  this  rule  are  currently  operated  by 
non-U.S.  operators  under  foreign 

S(istry;  therefore,  they  are  not  directly 
ected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  helicopters  are 
imported  and  placed  on  the  U.S. 
Register  in  the  futiue. 

Should  an  affiected  helicopter  be 
imported  and  placed  on  the  U.S. 
Register,  it  will  require  approximately 
8.5  work  hours  to  accomplish  the 
required  actions,  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
will  cost  $17,000  per  helicopter  for  each 
replacement  Based  on  these  figures,  the 
cost  impact  of  this  AD  will  be  $17,510 
per  helicopter  for  eech  MGB  bevel 
pinion  replacement 

Since  tnis  AD  action  does  not  affect 
any  helicopter  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Regiater. 

Commenta  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
aigiunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AO 
will  be  filed  in  the  Rules  Docket 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rtUe  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-50-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  notice 
and  prior  public  comment  are 
unnecessary  in  promulgating  this 
regulation  and  therefore,  it  can  be 
issued  immediately  to  cotrect  an  tinsafe 
condition  in  aircraft  since  none  of  these 
model  helicoptera  are  registered  in  the 
United  States,  and  that  it  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  PR  11034,  February  26. 1979).  ff  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Pnx:edures.  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  fiom  the 
Rules  Docket  at  the  location  provided 
under  the  caption 


f  39.13    [Amended! 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 


List  of  Snfalacta  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AlRWORTHINESS 
DIRECTIVES 

1.  The  authorify  citation  for  part  39 
continues  to  read  as  follows: 
AvOatitj:  49  USC  106(g).  40113. 44701. 


97-2a-18    Eorooopter  PraBoa:  Amendment 
39-10261.  Docket  No.  97-SW-SO-AD. 

Applicability:  Model  SA-360C  helicopters 
with  main  gearbox  (MGB),  part  number  (P/N) 
360A32-2000— all  dash  numbers,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  eech  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicoptns  that  have  been  modified,  altered, 
or  repaired  so  tliat  the  parfonnance  of  the 
requirements  of  this  AD  is  afibcted,  tha 
owner/operator  must  use  tlie  euthority 
provided  in  paragraph  (c)  to  request  ^proval 
fiom  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
attention,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  fetigue  cracking  of  the  MCB 
bevel  pinion,  bilure  of  the  K^B,  and  a 
subaequent  forced  landing,  accomplish  the 
following: 

(a)  Before  further  flight,  and  thereafter  at 
intervals  not  to  exceed  1,000  hours  time-in- 
service  (TIS),  replace  the  MCB  bevel  pinion, 
P/N  360A32-1021-20,  on  MGBs  that  have 
accumulated  900  or  more  hours  TIS  since 
first  installed  on  any  helicopter  or  since  the 
last  MCB  overhaul 

(b)  On  or  before  the  accumulation  of  1,000 
hours  TIS,  and  thereafter  at  intervals  not  to 
exceed  1,000  hours  TIS,  replace  the  bevel 
pinion.  P/N  360A32-1021-20.  on  MCBs  that 
have  accumulated  less  than  900  hours  TIS 
since  first  installed  on  any  helicopter  or  since 
the  last  MGB  overhaul.  This  AD  revises  the 
Airworthiness  Limitations  section  of  the 
maintenance  manual  by  establishing  a  new 
retirement  life  for  the  bevel  pinion,  P/N 
360A32-1021-20,  of  1,000  hours  TIS. 

Note  2:  Etirocopter  France  Mandatory 
Service  Bulletin  No.  01.35,  dated  January  14, 
1997,  contains  additional  information 
concerning  the  sulqect  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  FAA,  Rotorcrafl  Directorate. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Standanis  Staff. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 ' 
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of  Um  Fadval  Avl«tion  Raguktloiu  (14  CFR 
21.197  and  21.190)  to  opOTSto  the  h«licopt«r 
to  •  ioc:atioii  whara  tha  raquiraoMnU  of  thia 
AO  can  ba  accompliaiied. 

(•)  This  ainandnMnt  becomaa  affective  on 
January  5. 1998. 

Note  4:  The  lubtect  of  thU  AO  U  addnaaad 
in  Diractioo  Generale  de  L' Aviation  Civile 
(France)  AD  97-027-041(B).  dated  February 
12. 1997. 


laaued  in  Fort  Worth.  Ta 
12. 1997. 
EricBriea. 

Acting  Manager,  Batorcmft  Dinctoratt, 
Aircraft  Cattification  S&rrtca. 

(FR  Doc.  97-33145  FiM  12-1S-97:  8:45  Ub] 

MUMO  0001  4ete-ivp 


DEPARTMENT  OF  TRANSPORTATION 

Fadarai  AvMion  AdnUnistrBlion 

14  CFR  Pari  W 

[DoekM  No.  «>-CE-a»-^U>: 

lOOMAOtr-as-iq 

RM2120-AA64 


Alfcfan  Company 
414A  Alrplanaa 

AOOIcr.  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 


Modala40aCand 


n  Thi«  unendment  supenedes 
Airworthineaa  Directive  (AD)  85-1^-03 
R2,  which  currently  require* 
repetitively  inspecting  the  engine  mount 
beams  for  crackJs  on  certain  Cessna 
Aircraft  Company  (Cessna)  Models  402C 
and  414A  airplanes,  and  replacing  any 
cracked  beams.  This  AD  requires 
incorporating  engine  mount  kits  that 
will  eliminate  the  need  for  the  repetitive 
inspection  requirement  of  AD  8S- 13-03 
R2.  This  AD  resulu  from  the  Federal 
Aviation  Administration's  policy  on 
aging  commuter-class  aircraft,  which  is 
to  eliminate  or,  in  certain  instances, 
reduce  the  number  of  certain  repetitive 
short-interval  inspections  when 
improved  parts  or  modifications  are 
available.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
engine  mount  beam  caused  by  fatigue 
cracks,  which  could  result  in  loss  of  the 
engine  with  consequent  loss  of  the 
airplane. 
DATES:  Effective  February  2, 1998. 

The  incorporation  by  reftrence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  2, 
1998. 

AOOncilH;  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Cessna  Aircraft  Company.  Product 


Support.  P.O.  Box  7706,  Wichita. 
Kansas  67277.  telephone  (316)  941- 
7550;  Escsimiie  (316)  942-^9006.  This 
information  oiay  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  th0 
Regional  Counsel,  Attention:  Rules 
Docket  No.  90-CE-28-AD,  Room  1558. 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106.  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
suite  700.  Washington.  DC. 
FOR  FURTHCR  arOWJATION  CONTACT. 
David  L.  Ostrodka,  Aerospace  Engineer, 
FAA.  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road.  Room  100. 
Mid-Continent  Airport.  Wichita.  Kansas 
67209:  telephone  (316)  946-4129; 
CKsimile  (316)  94»-4407. 

aUPPU9Brr  ARV  aVOHMATION: 

Bvants  I  eadiag  to  the  Issnanre  of  Tbia 
AO 

AD  85-13-03  R2.  Amendment  39- 
5147,  currently  requires  repetitively 
inspecting  the  engine  mount  beams  for 
cracks  on  certain  Cessna  Aircraft 
Company  (Cessna)  Models  402C  and 
414A  airplanes,  and  replacing  any 
cracked  beams.  On  August  9, 1990  (55 
FR  32442).  a  proposal  to  amend  part  39 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  39)  to  include  an  AD  that 
would  supersede  AD  85-13-03  R2  was 
published  in  the  Federal  laglstar  as  a 
notice  of  proposed  rulemaking  (NPRM). 
This  NPRM  proposed  to  supersede  AD 
85-13-03  R2  with  a  new  AD  that  would 
have  retained  the  repetitive  inspections 
initially,  and  would  have  required 
eventual  modification  of  the  engine 
mount  beams  upon  the  accumulation  of 
a  certain  amount  of  usage  time  on  the 
airplane,  as  terminating  action  for  the 
reoetitive  iiupectioiu. 

Interested  persons  were  afiiorded  an 
opportunity  to  participate  in  the  making 
of  this  amendment.  One  comment  was 
received  regarding  the  NPRM  and  no 
comments  were  received  regarding  the 
FAA's  determination  of  the  cost  to  the 
public. 

Cessna  rscommended  a  change  to  the 
original  NPRM  to  account  for  airplanes 
that  may  have  Cessna  Kit  SK414-19 
incorporated  without  Cessna  Kit 
SK414<-17  ever  being  incorporated. 
Cessna  stated  that,  as  written,  the  NPRM 
would  not  require  the  9.600  hour  time- 
in-service  (TIS)  repetitive  radiographic 
inspections  for  these  airplanes. 

The  FAA  concurred  and  determined 
that  any  AD  action  on  this  issue  should 
require  mandatory  incorporation  of  the 
two  appropriate  Cessna  SK414-19-* 
kits  (five  different  Idts)  and  then 
repetitive  radiographic  inspections  at 
9.600-hour  TIS  intervals  on  all 


airplanes.  This  would  assiue  that  all 
airplanes  are  covered  by  the  repetitiva 
radiographic  inspections. 

The  FAA  re-examined  this  issue  and 
determined  that  the  actions  proposed  in 
the  original  NPRM  were  still  valid  safety 
issues,  but  that  the  engine  mount  beams 
should  be  modified  at  a  certain  time 
period  for  all  airplanes  instead  of 
relying  on  repetitive  inspections  to 
detect  cracks  until  each  airplane 
afyiiiniiUiw  a  certain  amount  of  houn 
TIS. 

Since  the  comment  period  for  the 
original  NPRM  had  closed  and  revision 
of  the  NPRM  to  require  engine  beam 
modification  at  a  certain  period  of  time 
for  all  of  the  afiiected  Casana  Model 
402C  and  414A  airplanes  proposed 
actions  that  went  beyond  the  scope  of 
what  was  already  proposed,  the  FAA 
issued  a  supplemental  NPRM  (62  FR 
39490.  July  23. 1997)  to  allow  additional 
time  fior  the  public  to  comment. 

Interested  persons  were  again 
afforded  an  opportunity  to  participate  in 
the  making  of  this  amendment  Due 
coiuideration  has  been  given  to  the 
comments  received  on  toe  supplemental 
NPRM. 

t  No.  1:  Ckai^  efCampUaMe 


One  commenter  states  that  the 
compliance  time  of  "within  the  next  100 
hours  time-in-service  (TIS)  after  the 
effsctive  date  of  this  AST'  is  unrealistic 
for  airplane  owners/operaton  that  have 
the  Cessna  Kit  SK414-17  incorporated 
on  their  airplanes.  The  commenter 
states  that  a  more  realistic  time  would 
be  to  coincide  with  the  next  1.600-hoiir 
eiudne  overhaul. 

The  FAA  concun  that  this  would  be 
a  more  realistic  compliance  time  for 
these  owners/operaton  with  these  kits 
incorporated  on  their  airplanes.  In 
addition,  the  FAA  has  determined  a 
more  realistic  compliance  time  for  those 
owners/operaton  not  having  the  Cessna 
Kit  SK414-17  incorporated  on  their 
airplanes  would  be  at  200  houn  TIS  to 
coincide  with  the  inspections  ciirrently 
required  by  AD  85-13-03  R2.  The  final 
rule  has  been  changed  accordingly. 

Coaaaaeat  No.  Z:  The  Cost  Estknala  ia 
Too  Lew 

Two  commenten  state  that  the  FAA's 
estimate  of  the  cost  impact  on  the  public 
is  too  low  by  a  factor  of  two  or  more. 
One  of  these  commenten  presented  an 
example  of  the  cost  impact  for  a  specific 
design  configuration,  which  includes 
adding  multiple  kits  to  both  engines. 
This  example  also  includes  30  houn  of 
labor  for  engine  removal.  The 
commenten  request  that  the  FAA  re- 
examine the  cost  estimate  and  then 
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change  it  to  more  accxirately  reflect  the 
actual  costs  of  accomplishing  the  AD. 
The  FAA  has  re-examined  the  cost 
impact  upon  the  public  and  has 
determined  that  the  proposed  cost 
impact  in  the  NPRM  is  low.  The  FAA 
will  change  the  cost  impact  estimate  to 
reflect  the  configuration  of 
incorporating  multiple  kits  on  each 
engine.  Since  the  FAA  is  changing  the 
compliance  time  to  coincide  with  the 
next  engine  overhaul  or  scheduled 
inspection,  the  30  workhoura  necessary 
to  remove  the  engines  will  not  be  part 
of  the  cost  impact  estimate. 

ConaBairt  No.  3:  Parts  AvailabUity 

One  commenter  questions  whethw 
parts  are  available  for  all  of  the  afiiected 
airplanes.  According  to  the  commenter's 
research,  only  10  owners/operaton  of 
the  affected  airplanes  could  comply 
widi  the  {noposed  AD.  The  commenter 
states  that  a  large  portion  of  the  583 
affected  airplanes  that  haven't  already 
incorporated  the  kits  would  he 
grounded  waiting  on  parts  if  the  AD 
would  become  efiiactive  as  proposed. 
With  this  in  mind,  the  comments 
recommends  that  the  FAA  allow  the 
owners/operaton  of  the  affected 
airplanes  to  omtinue  to  repetitively 
inspect  their  airplanes  tmtil  cracks  are 
found. 

The  FAA  concun  that  parts 
availability  for  all  airplanes  could 
initially  be  a  problem.  If  parts  are  not 
available.  Cessna  will  manufacture  these 
parts  as  ordered.  With  this  in  mind,  the 
FAA  has  determined  that  repetitive 
inspections  may  continue  if  parts  an 
not  available  provided  the  parts  have 
been  ordered  from  the  manu&cturer  and 
any  ciacked  engine  mount  beam  is 
either  repaired  or  replaced,  as 
applicable.  The  final  rule  \vlll  be 
changed  to  provide  for  repetitfve 
inspections  in  the  event  parts  are  not 
available. 

The  FAA's  DetamiiBatimi 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the         ^ 
public  interest  require  the  adoption  of 
the  AD  as  proposed  in  the  supplemental 
NPRM,  except  for  the  changes  described 
above  and  minor  editorial  corrections. 
The  FAA  has  determined  that  these 
minor  corrections  will  not  change  the 
meaning  of  the  AD  and  will  not  add  any 
additional  burden  upon  the  public  than 
was  alreedy  proposed. 

The  FAA's  Aging  Conimnter  Aircraft 
Policy 

The  actions  of  this  AD  are  consistent 
with  the  FAA's  aging  commuter  aircraft 


policy,  which  briefly  states  that,  when 
a  modification  exists  that  could 
eliminate  or  reduce  the  number  of 
required  critical  inspections,  the 
modification  should  be  incorporated. 
This  (tolicy  is  based  on  the  FAA's 
determination  that  reliance  on  critical 
repetitive  inspections  on  airplanes 
utilized  in  commuter  service  carries  an 
unnecessary  safiaty  risk  when  a  design 
change  exists  that  could  eliminate  or,  in 
certain  instances,  reduce  the  number  of 
those  critical  inspections.  In 
determining  what  inspections  are 
critical,  the  FAA  considen  (1)  the  safety 
consequences  of  the  airplane  if  the 
known  problem  is  not  detected  by  the 
inspection;  (2)  the  reliability  of  the 
inspection  such  as  the  probability  of  not 
detecting  the  known  problem;  (3) 
whether  the  inspection  area  is  difficult 
to  access;  and  (4)  the  possibility  of 
damage  to  an  adjacent  structure  as  a 
result  of  the  prf>blem. 

CostlBqMKt 

The  FAA  estimates  that  681  airplanes 
in  the  U.S.  registry  will  be  aCEacted  by 
this  AD.  The  initial  radiographic 
inspection  vrill  take  approximately  10 
workhoura  per  airplane  to  accomplish  at 
an  average  labor  rate  of  $60  per  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  initial  radiographic 
inspection  on  U.S.  operaton  U 
estimated  to  be  $408,600.  or  $600  per 
airplane.  These  figures  do  not  take  into 
account  the  cost  of  repetitive 
inspections.  The  FAA  has  no  way  of 
determining  the  niunbor  of  r^ietitive 
inspections  each  owner/operator  will 
incw  over  the  life  of  the  airplane. 

Labor  and  parts  vary  per  afEscted 
airplane.  The  follovong  cost  estimate 
would  be  for  airplanes  needing  one 
SK414-19-1A  and  one  SK414-19-3A 
kit  per  engine.  The  FAA  estimates  17 
workhoura  per  airplane  to  install  these 
kits  at  $60  per  hour.  Parts  would  cost 
approximately  $2,250  per  airplane  (two 
SK414-19-1A  kits  at  $474  each;  and 
two  SK414-19-3A  kits  at  $651  each). 
Based  on  these  figures  (using  the  above 
kit  configurations  on  every  afiiected 
airplane),  the  total  cost  impact  of  the 
modification  on  \J.S.  operaton  is 
estimated  to  be  $2,226,870,  or  $3,270 
per  airplane.  This  figure  is  based  on  the 
presumption  that  no  affected  airplane 
owner/operator  has  incorporated  the 
modification.  Costs  for  removing  the 
engines  are  not  included  in  the  cost 
since  the  FAA  is  adjusting  the 
compliance  times  to  coincide  with 
regularly  scheduled  engine  overhauls  or 
already  required  inspections. 

Cessna  has  informed  the  FAA  that  kits 
have  been  sold  to  accommodate 
approximately  98  of  the  afiiected 


airplanes.  Presuming  that  each  set  of 
parts  is  incorporated  on  the  affected 
airplanes,  the  cost  impact  of  the 
modification  would  be  reduced 
$320,460  from  $2,226,870  to  $1,906,410. 

Regnlalory  Infract 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  wairant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
cotify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  econosnic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  o^y  of  the  fiital 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "AUNCSnt". 

LisI  ofSobfects  in  14  CFR  Part  39 

Air  trfosportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  ths  Amandmeat 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  ammnAa  part  39  of  the^ 
Federal  Aviation  Regulations  (14  CFR 
part  39)  •»  follows: 

PART  3S-AIRWORTHMESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AaAarttf:  49  U.S.C  106(g).  40U3. 44701. 

fSaiS   (AflMndsdl 

2.  Section  39.13  is  ammded  by 
removing  Airworthiness  Directive  (AD) 
85-13-03  R2,  Amendment  39-5147,  and 
by  adding  a  new  AD  to  reed  as  follows: 
97-28-18    CiiMi  Aircraft  Campmar. 

Amendment  39-10259;  Docket  No.  90- 

CE-28-AD. 
Applicability:  Aiipianet  writfa  tlie  fiallowiog 
model  sod  serial  number  designatiODs. 
certificated  in  any  catagoiy: 


66510      FMkral 


/  Vol.  62.  No.  244  /  Friday.  December  19.  1997  /  Rules  and  RBgulations 


4020 
414A 


SartKNoa. 


402C0001  Ihrough  40200800. 
414A0001  ttNOugh  414A1206. 


1 1:  This  AD  applias  to  each  airplane 
identified  in  the  piecadlng  applicability 
proviaion,  ragaidleaa  of  whether  it  has  been 
modified,  alteied,  or  repaired  in  the  area 
■ub^ect  to  the  raquiiements  of  this  AD.  For 
airplanes  that  have  been  ouxlified,  altered,  or 
repaired  to  that  the  performance  of  the 
requiramenti  of  thia  AD  i>  aflbctad,  the 
owner/opertfor  must  request  approval  for  an 
alternative  method  of  compliance  in 
aocordance  with  pangraph  (g)  of  this  AD. 
The  request  should  inchirte  aa  aaaeaamant  of 
the  efbct  of  the  modification,  alteratiaa.  or 
repair  on  the  unsafe  condition  addraaaed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  reqxiest  should  include 
specific  propoeed  sctions  to  address  it. 

Compliance:  Required  as  indicated  ia  the 
body  of  this  AD,  unless  already      • 
accomplished. 

To  prevent  Cdlura  of  the  engine  mount 
beem  caused  by  fatigue  cracks,  wrhich  could 
result  in  loss  of  the  engine  with  consequent 
loss  of  the  airplane,  accomplish  the 
following: 

(a)  For  airplaiMs  with  Csaana  Kit  S1C414- 
17  incoqwmted.  within  the  next  l.BOO  hours 
time-in-service  (TIS)  after  the  efbctive  dale 
of  this  AD  (to  coincide  with  the  next  engine 
overhaul),  incorporate  Cesana  lat  SK414-19- 
1.  and  one  of  the  following,  as  applicable,  in 
aocordanoe  with  the  instructions  to  Sarvioa 
Kit  SK414-19B.  Revisad:  March  4, 19M: 

(1)  Caaana  KH  SK414-19-2:  All  of  the 
aflsctad  Modala  402C  and  414A  aiiplHiaa 
that  are  equipped  with  propeller 
iiiihellieiliig  y*iiin^»lytA^: 

(2)  Ceaana  Kit  SK414-19-3:  Model  402C 
airplanes,  serial  nuariiets  402C0001  thnnigh 
402C04e»;  and  Modal  414A  airplanaa.  serial 
numbers  414A0001  through  414AOa40: 

0)  Caasna  Kit  SK414-19-5:  Modal  402C 
airplanea.  serial  numbers  40200460  throi^ 
402Coaoe:  end  Model  414A  airplanaa.  aerial 
numbers  414A0e47  thnn^  414A1206. 

(b)  Par  airplanm  without  Caaana  Kit 
SK^14-17  incorporated,  within  the  next  200 
hours  time-in-servioe  (TIS)  after  the  efbctive 
dale  of  this  AD  (to  coincide  with  the  next 
Inspection  that  would  have  been  required  by 
AD  85-13-03  R2,  which  U  superseded  by 
this  AD),  incorporate  Cessna  Kit  SK414-19- 
1,  and  one  of  the  follo«iring.  as  appUcahIa,  in 
anrordanre  erith  the  inatnictions  to  Service 
Kit  SK414-iaB.  Revfaad;  March  4. 1060: 

(1)  Cessna  Kit  SK414-10-2:  All  of  the 
aflected  Modela  402C  and  414A  airplanes 
that  are  equipped  with  propeller 
unfeathering  accumulatora; 

(2)  Cessna  Kit  SK414-10-4:  Model  402C 
airplanes,  serial  numbers  402C0001  through 
402C0466:  and  Modal  414A  a^lanaa.  aerial 
numbers  414A0001  through  414A0646; 

(3)  Cessna  Kit  SK414-l»-5:  Model  402C 
airplanes,  serial  numbers  40200460  through 
40200606:  and  Model  414A  airplanee,  serial 
numbers  414A0647  through  414A1206. 

(c)  Within  0,600  hours  TIS  aftar  the 
modification  requirsd  by  pengrapfa  (a)  or  (b) 
of  this  AD.  as  applicable,  and  thereefter  at 
intervals  not  to  exceed  OilOO  hours  TIS. 


inspect,  using  radiographic  methods,  the 
en^ne  mount  beams  for  cracks  in  accordanoe 
with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Attachment  to 
Service  Bulletin  MEB86-3.  Revised — August 
23, 1065.  as  refarenced  in  Cessna  Service 
Bulletin  MEB8V-3,  Revision  2,  dated  October 
23. 1067. 

(1)  If  any  crack  is  found  in  the  left  side 
(vertical  portion)  of  the  left  engine  beam  of 
either  nacelle,  prior  to  further  flight,  obtain 
a  repair  acfaame  from  the  manufacturar 
tfaimigh  the  FAA.  WichiU  Aircraft 
Oattiflcatian  Office  (ACO),  st  the  address 
specified  in  peragraph  (g)  of  this  AD,  and 
then  incorporate  this  repair  scheme. 

(2)  If  cracks  are  found  in  the  top 
(horiaontal  portion)  of  the  engine  beem  and 
the  total  length  of  the  cracks  is  less  than  1.75 
inchm.  prior  to  further  flight,  stop  drill  each 
end  of  each  crack  using  a  0.006-inch  drill  bit 

(3)  If  cracks  are  found  in  the  top 
(horizontal  portion)  of  the  engine  beam  and 
the  total  length  of  the  creeks  is  equal  to  or 
greater  than  1.75  inches,  but  leas  than  2.75 
inches,  prior  to  further  flight,  obtain  a  repair 
scheme  from  the  manufacturer  through  the 
FAA.  Wichita  Aircraft  Ceitificatiaa  Office 
(AGO),  at  the  addiuas  specified  in  pengraph 
(g)  of  this  AD,  and  then  incorporate  this 
repair  scheme. 

(4)  If  cncks  are  found  in  the  top 
(horixootal  portioa)  of  the  engine  beam  and 
the  total  length  of  the  cracks  is  equal  to  or 
greater  than  2.75  inches,  prior  to  fuither 
flight,  replace  the  engine  beam  writh  a  part 
number  specified  in  the  instructions  to 
Service  Kit  SK414-10B.  Revised:  March  4. 


(d)  If  parts  for  any  of  the  angina  beam 
modifkations  requirad  by  parayapha  (a)  and 
(b)  of  this  AD  have  baen  ordatad  from  the 
manufiacturar  but  are  not  evailahle, 
accomplish  the  feUo«ring  in  aooordaswa  with 
the  ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Attachment  to  Service  Bulletin 
MEB8S-3.  Ravleed— August  23. 1086. « 
referenced  in  Cessna  Service  Bulletin 
MEB65-3.  Revision  2,  deted  October  23. 
1067: 

(1)  For  aifplaoM  with  Caaana  Kit  SK414- 
17  Incorporated,  within  the  naact  1.800  hours 
time-in-service  (TIS)  aftar  the  efbctive  dale 
of  this  AD  (to  coincide  with  the  next  e^ine 
overhaul):  and  thereefter  at  intervals  not  to 
exceed  l.BOO  hours  TIS:  provided  no 
provision  specified  in  paragraph  (e)  of  this 
AD  occurs,  inspect  the  en^iae  mount  hnemi 
using  radiographic  methoda, 

(2)  For  ataplanm  without  Caaana  Kit 
SK414-17  incorporated,  within  the  next  200 
hours  time-in-earviee  (TIS)  afhar  the  efbctive 
data  of  this  AD  (to  coincide  with  next 
inspection  that  would  have  been  required  by 
AD  85-13-03  R2.  which  is  superseded  by 
this  AD);  and  thereafter  at  intervals  not  to 
exceed  200  hours  TIS;  provided  no  provision 
specified  in  paragraph  (e)  of  this  AD  occurs, 
fluorescent  penetrant  inspect  the  engine 
mount  beems. 

(e)  If  any  one  of  the  following  occurs 
during  any  of  the  inspections  required  by 
paragraph  (d)  of  this  AD,  prior  to  ftirther 
flight,  eccomplish  the  specified  actions: 

(1)  If  perts  become  svailable,  terminate  the 
repetitive  inapections  specified  in  peragraph 


(d)  of  this  AD,  incorporate  the  modification 
kits  M  lequiied  by  peragraph  (a)  or  (b)  of  this 
AD.  and  inspect  the  engine  mount  beems  as 
specified  in  perapaph  (c)  of  this  AD; 

(2)  If  any  crack  is  found  in  the  left  side 
(vertical  portion)  of  the  left  engine  beem  of 
either  nacelle,  obtain  a  repair  scheme  from 
the  manufiacturer  through  the  FAA,  Wichita 
ACO,  at  the  addrsas  specified  in  peragraph 
(g)  of  this  AD,  incorporate  this  repair  scheme, 
and  continue  the  repetitive  inspections 
raquimd  by  paragraph  (d)  of  this  AD; 

(3)  If  cneks  are  found  in  the  top 
(horizontal  portion)  of  the  engine  beam  and 
the  total  length  of  the  cracks  is  less  than  1.78 
inches,  stop  drill  eech  end  of  each  crack 
using  a  0.006-inch  drill  bit,  and  continue  tha 
repetitive  inepections  required  by  perapnph' 
(d)  of  this  AD: 

(4)  If  cracks  are  found  in  the  top 
(horixootal  portion)  of  the  engine  beam  and 
the  total  lai^ith  of  the  cracks  U  equal  to  or 
greater  than  1.75  inches,  but  less  then  2.79 
inchee.  obtain  a  repeir  scheme  from  the 
manufacturer  through  the  FAA.  WichiU 
ACO,  at  the  addreas  specified  in  peiegraph 
(g)  of  this  AD,  incorporate  thia  repair  scheme, 
and  continue  the  repetitive  inapections 
required  by  peragraph  (d)  of  this  AD:  or 

(5)  If  cracks  are  found  in  the  top 
(horianotnl  portion)  of  the  engine  heawi  and 
the  total  length  of  the  ci«cks  is  equal  to  or 
neater  than  2.75  iachea,  replace  the  engine 
beam  with  a  part  number  specified  in  the 
inatructiaw  to  Service  Kit  SK414-10B. 
Revised:  March  4, 1066.  and  inaaed  dm 
engine  mount  heamii  aa  spacified  in 
paaagiaph  (c)  of  this  AD. 

(f)  Special  flight  permits  may  be  ieeued  in 
aonordanne  with  aectiooa  21.107  and  21.100 
(rf  the  Federal  Aviation  Ragolationa  (14  CFR 
21.107  and  21.100)  to  operate  the  airplane  to 
a  locatka  ediaie  the  requirements  of  this  AD 
can  be  eooampUshed. 

(g)  An  altBiuati»a  method  of  compliance  or 
ad)ustmant  of  the  compliance  time  that 
pro*  ides  an  equivalent  level  of  safety  may  ba 
approved  by  the  Man^sr.  Wichita  ACO. 
1801  Airport  Road.  Room  100.  Md-CoatiiMnt 
Airport  Wichita.  Kmmm  67200. 

(1)  The  raquaat  ■hall  be  forwarded  through 
an  appropii^  FAA  Maintenance  Inspector, 
who  may  edd  comments  and  then  send  it  to 
the  Mannar.  Wichita  AGO. 

(2)  Ataarnatlve  methods  of  compliance 
approved  in  acoordaaoe  with  AD  65-13-08 
R2  (supacsedad  by  this  action)  are  not 
coBsidarad  appioVed  aa  ahamativa  aaathods 
of  compliance  with  this  AD. 

Nala  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(h)  The  modifications  required  by  this  AD 
shall  be  done  in  accordance  with  Service  Kit 
SK414-10B,  Revised:  March  4, 1086.  The 
inspections  required  by  this  AD  shall  be  dona 
in  accordance  with  Attachment  to  Service 
Bulletin  KeB65-3.  Revised— August  23. 
1065.  as  referenced  in  Cemna  Service 
Bulletin  MEB65-3.  Revision  2,  deted  October 
23, 1067.  This  incorpontion  by  lefereace  wm 
approved  by  the  Director  of  the  Federal 
Register  in  eocordanoe  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copiea  may  be  obtained 
from  the  Ceeana  Aircraft  Company,  Product 
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Support.  P.O.  Box  7706,  Wichita.  Kansas 
67277.  Copiea  may  be  inspected  at  the  FAA. 
Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street 
NW.,  suite  700,  Washington.  DC 

(i)  This  amendment  (39-10250)  becomes 
eEhctive  on  Februery  2, 1998. 

Issued  in  Kansas  Qty.  Missouri,  on 
December  10. 1907. 

kfichaalGail^lMr. 

Idaxtogor,  Small  Airplane  Directoiate.  Aircraft 

Cmtifkution  Service. 

(FR  Doc.  07-32993  Filed  12-18-97;  8:45  am] 

coca  mm  i»  u 


DEPARTMENT  OF  TfUN6P0RTAT10N 
rederal  Aviation  AdmintstraHon 
14CFRPart96 


(PeclmlNtt.f7- 
»-1OSSS;AO07- 


1000 

:  Federal  Aviation 
AdinkiiatTation.  DOT. 
ACTION:  nnal  rule. 


f:  Thia  amendment  adopts  a 
new  ainvorthiness  directive  (AD), 
applicable  to  certain  Raytheon  Model 
Hawker  1000  seriea  airplanes,  that 
raqulrea  modifying  the  aft  core  cowl 
nozzles  of  the  engine  nacelles.  This 
amendment  is  prompted  by  a  report 
indicating  that  the  sealant  on  the  core 
cowl  nozzles  may  extend  higher  than 
the  forward  flange  of  the  core  cowl 
nozzles,  which  could  result  in  contact 
between  the  cowl- sealant  stuface  and 
the  levar  of  the  engine  mechanical  over- 
speed  control  system.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  contact,  which  could 
cause  the  over-speed  sjrstem  to  function 
improperly  and  consequent  engine 
structural  failure. 

DATES:  Efbctive  January  23, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Renter  as  of  January  23. 
1998. 


Transport  Airplane  Directorate.  Rules 
Dock^  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  FAA. 
Small  Airplane  Directmate,  Widiita 
Aircraft  Cwtification  Office,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700. 
Wadiington.  DC. 

FOR  RNrrHBI  i«OMMT10N  OONTAGT: 
Randy  Griffith.  Aeroapaoe  Engineer. 
Systems  and  Propulsion  Branch.  ACE- 
116W.  FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-^145;  Cut 
(316)  946-4407. 


'  inrmmation:  a 

propoaal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airwoithineas  directive  (AD) 
that  is  applicable  to  certain  Raydieon 
Model  Hawker  1000  aeries  airplanes 
was  published  in  the  Federal  Ragiatar 
on  October  1, 1997  (62  FR  51385).  That 
action  pnqmsed  to  require  raodifyii^ 
the  aft  core  cowl  nozzles  of  the  engine 
nacelles. 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  sidimitted  in  lespcmse 
to  the  proposal. 

fTianpii  In  reel  Impert  fiiiiriiialie« 

The  FAA  has  detennined  that  48 
airplanes,  rather  than  14  airplanes  (aa 
stated  in  the  cost  impact  paragraph  of 
the  proposal),  will  be  affected  by  this 
AD.  The  FAA  has  nvised  the  cost 
impact  information,  below,  to  reflect 
fhie  change. 


:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Aircraft  Company, 
Manager,  Service  Engineering,  Hawker 
Customer  Support  Department,  P.O.  Box 
85,  Wichita.  Kansas  67201-0085.  This 
infonnation  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 


After  carefid  review  of  die  available 
data,  the  FAA  has  determined  that  air 
safsty  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  fhengn 
previoiuly  described.  The  FAA  has 
detennined  that  this  change  will  neither 
significandy  increase  the  economic 
burden  aa  any  operator  nor  increaae  the 
■  scope  of  the  AD. 

Coat  Impact 

There  are  approximately  52  Model 
Hawker  1000  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet 
The  FAA  estimates  that  48  airplanes  of 
U.S.  registry  will  be  affscted  by  this  AD, 
that  it  will  take  approximately  4  work 
hotus  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 


labor  rate  is  $60  per  work  hoiu. 
Required  parts  wrill  be  {Hovided  by  the 
manufecturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $11,520,  or  S240  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no ' 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actioiu  in  the  futura  if  this  AD 
were  not  adopted. 

Kagnlatory  bapaot 

The  regulations  adopted  herein  will 
'not  have  substantial  direct  effects  on  the 
States,  on  dw  relationdiip  between  the 
national  govonment  and  the  Statea.  or 
on  the  distribution  of  power  and 
responsibilities  among  the  vahoiu 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12812, 
it  is  determined  diat  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  prqiantion 
of  a  Federalism  Assessment 

For  the  reasons  disctissed  above.  I 
crartify  that  this  action  (1)  is  not  a 
"aignificant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  nde"  imder  DOT 
Repdatoiy  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  poaitive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  critwia  of  the  Ragidatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  itmay  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  rf  Subjects  in  14  ere  Pmrt  SB 

Air  transportation,  Aircraft,  Aviatimi 
safisty,  Inccoporation  by  reference. 
Safety. 


Adoption  of  die 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-iAlRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antkority:  49  U.S.C  106(g),  40113.  44701. 
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2.  Section  39.13  is  amended  liy 
adding  the  following  new  airworthiness 

directive: 


t7-M-ie 
CTwrly 


Atecnll 


lac:  Mttsk  Aersspscs.  PLC: 
dsHOTlllaW:  Hnrlwr  SMdasy): 
AmandnMOt  39-10253.  Dockot  97-NM- 
140-AD. 

Applicability:  Mod«l  Hawker  1000  Mrie* 
•irplanM:  sorial  aumbon  258151,  254159, 
and  259003  through  2S90S2  indusivs: 
caitificatad  in  any  category. 

Not*  1:  This  AD  appliaa  to  Mch  airplan* 
idaotifiad  in  Um  pnoadina  applioabilltv 
proviaion.  wgirrtlaw  of  wMtbar  it  haa  M«n 
othacwiaa  modiflMi.  altarad,  or  rapairad  in 
tlM  araa  tubiact  to  tha  laquiramants  of  thia 
AD.  For  airplane*  tliat  haVa  baan  modifiad, 
altered,  or  rapairad  to  that  the  paifuiuiance 
of  tlie  raquiramanta  of  thia  AD  ia  affected,  the 
owner/operator  moat  laquaat  approval  lor  an 
alternative  metltod  of  compUanca  in 
accoidaiica  with  paragraph  (b)  of  tliia  AD. 
llw  raquaat  ahould  include  an  aaaetament  of 
tha  eflact  of  tlia  modification,  altantion.  or 
repair  on  tlie  unaafe  ooodition  addraaaad  by 
tliia  AD;  and.  if  tha  vnaafa  condition  haa  not 
baan  eliminatad,  tlie  requeat  ihould  include 
apacific  propoaed  actiona  to  addreaa  it. 

To  prevent  contact  between  the  cowl 
aaalant  surface  and  ttie  lever  of  tha  engiite 
mechanical  over-tpeed  control  tyitein.  wliich 
could  cauae  the  over-ipeed  lyatem  to 
hiactioa  improperly  and  conaaquant  angina 
•tiucturai  failure;  accomplish  the  following: 

(a)  Within  150  flight  hours  or  3  montlu 
after  tlie  aSiBctiva  data  of  tliis  AD,  whichever 
occurs  first,  modify  tlia  aft  core  cowl  noxzlee 
of  tlie  left-  and  right-hand  engine  nacelle*  in 
accordance  with  Raytheon  Service  Bulletin 
SB.71-4»-25F02lB.  dated  May  20,  1997. 

Nala  k  Tha  Raytheon  aarvioa  buUatin 
rafsfaocaa  Noidam  Hawker  1000  Servica 
Bulletin  PW300  71-9,  dated  April  29, 1996, 
aa  tha  appropriate  seurca  of  service 
information  for  accompUahmant  of  tha 
modification. 

(b)  An  alternative  mathod  of  complianca  or 
adjustment  of  the  compliance  time  (hat 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Wichita 
Aircraft  Certification  Office  (AGO).  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  raquasta  through  an  appropriate 
FAA  Principal  Maintenance  Inapector,  who 
may  add  comments  and  then  sand  it  to  the 
Manager.  Wichiu  ACO. 

Nola  1;  Infonnation  concerning  the 
esdstence  of  approved  alternative  methods  of 
compliance  writh  thia  AD,  if  any.  may  be 
obtained  from  tha  Wichita  ACQ. 

(c)  Special  flight  permits  may  be  issued  in 
accordaacswith  sections  21.197  and  21.199 
of  tha  PSdacd  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  tlia  requirements  of  this  AD 
can  be  accomplished. 

(d)  Tha  OMdification  shall  ba  dons  In 
accordanoa  with  Raytheon  Sarvloa  Bulletin 
SB.71-4»-2SP02lB.  dated  May  20. 1997. 


Thia  incoqwration  by 
approved  by  the  Director  of  the  Federal 
Ragiatar  in  accordance  with  5  U.S.C  5S2(a) 
and  1  CFR  pait  51.  Copiaa  may  ba  ohtainaH 
from  Raytheon  Aircraft  Company.  Managv, 
Service  Br^naering.  Hawkar  Custoaaar 
Support  DopaitaMBt  P.O.  Box  B5,  Wichita. 
Kanaas  67201-0065.  Copies  may  be  inspected 
at  tha  FAA.  Transpoct  Airplane  Diractorata, 
1601  Lind  Avenue,  SW..  Ranton. 
Waahington.  or  at  the  FAA,  Small  Airplane 
Directorate,  WichiU  Aircraft  Cartflcation 
OCBca,  1801  Airport  Road.  Room  100.  Mid- 
Continanl  Airport.  Wichita.  Ksnsaa;  or  at  tha 
Offloa  of  tha  Federal  Ragiatar,  aoo  North 
Capitol  Straat.  NW..  enlta  700.  Waahii^laa. 
DC 

(a)  Thia  amendment  become*  effcctiva  on 
January  23. 1998. 

laauad  in  Ranton.  Washington,  on 
December  11. 1997, 


GiftartL.' 

Acting  Manager.  Tmnapeti  Aitfkmm 
DinctomtB,  Aiiuu/t  Cwtifkjution  Ssivfca. 
(PR  Doc.  97-32996  Pilad  12-16-97;  6:46  ami 
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Rm2120^AAM 

Alrworthlneaa  Directlva;  Empraaa 
BraaUelra  da  AeronMitlca,  8JL 
(EMBRAER)  Modal  EMB-120  Sartaa 


AQCNCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


tUMMART:  This  amandment  adopts  a 
new  airworthiness  directive  (AD), 
spplicable  to  all  EMBRAER  Model 
EMB-120  series  airplanes,  that  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  include  requirements  for 
activation  of  the  ice  protection  systems, 
and  to  add  information  regarding 
operation  in  icing  conditions.  This 
amendment  also  requires  installing  an 
ice  detector  system  and  revising  the 
AFM  to  include  procedures  for  testing 
system  integrity.  This  amendment  is 
prompted  by  reports  indicating  that 
flightcrews  experienced  difficulties 
controlling  the  airplane  during  (or 
following)  flight  in  normal  icing 
conditions,  whan  the  ice  protection 
system  either  was  not  activated  when 
ice  began  to  sccumulate  on  the  airplane, 
or  the  ice  protection  system  was  never 
activated.  These  difficulties  may  have 
occurred  because  the  flightcrews  did  not 
recognise  that  a  significant  enough 


amount  of  ice  had  fanned  on  the 
airplane  to  reqtiire  activation  of  the 
deicing  equipment.  The  actions 
specified  by  this  AD  are  intended  to 
anstue  that  the  flightcrew  is  able  to 
recognize  the  formation  of  significant 
ice  accretion  and  take  appropriate 
action:  such  formation  of  ice  could 
result  in  reduced  controllability  of  the 
airplane  in  normal  icing  conditions. 
OATB:  EfEsctive  January  23. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  23, 
1998. 

A0DNCS8CS:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  EMBRAER.  Bmpreea  Biaaileira  De 
Aeronautica  S/A,  Sao  Jose  Dos  Campos, 
Brazil.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Dtx^wt, 
leoi  Lind  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  FAA,  SmaU 
Airplane  Directorate.  Atlanta  Aircraft 
Certification  Office,  Campus  Building. 
1701  Columbia  Avenue,  suite  2-180. 
College  Park,  Georgia:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
POR  FURTHDI  jyOflMaTlOW  CONTACT: 
Carle  Worthey,  Aerospace  Engineer. 
Systems  and  Fli^t  Test  Branch,  ACE- 
116A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office. 
Campus  Building,  1701  Coliunbia 
Avenue,  suite  2-160.  College  Park, 
Georgia  30337-2748;  telephone  (770) 
703-6062;  fax  (770)  703-6097. 
8(JPPLB«NTARY  MFOftMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  RegulaUons  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  EMBRAER 
Model  EMB-120  series  airplanes  was 
published  in  the  Federal  ffitgitlrr  on 
May  13.  1997  (62  FR  26258).  That  action 
proposed  to  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
include  requirements  for  activation  of 
the  ice  protection  systems,  and  to  add 
information  regarding  operation  in  icing 
conditions.  That  action  also  prof>08ed  to 
require  installing  an  ice  detector  system 
and  revising  the  AFM  to  include 
procedures  for  testina  system  intHri^. 

Interested  persons  nave  been  ammrad 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Propeeel 

Several  commenters  support  the 
FAA's  intent  to  revise  the  FAA- 
approvad  AFM  procedures  for  flight  in 
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icing  conditions  and/or  to  require 
installation  of  an  ice  detector  system. 

Compliance  Time  To  Install  Ice 
Detector 

Two  commenters  request  additional 
time  to  install  tbe  ice  detector  system. 
One  of  the  commenters  states  that  the 
manufacturers  of  the  ice  detector 
installations  (Grimes  for  the  cockpit 
indications,  and  Rosemoimt  Aerospace 
kt  the  ice  detector)  will  not  haveikits 
available  for  all  U.S.  operators  until  the 
end  of  January  1998,  although  at  least 
120  kits  were  available  on  C)ctober  31, 
1997.  Tbe  other  commenter  states  that  6 
months  is  an  imreasonable  schedule  for 
retrofitting  their  fleet  of  aircraft  and 
requests  a  24-month  compliance  time. 
Another  conunenter  requests  additional 
time  to  provide  operators  the 
opporttmity  to  consider  other  options  of 
ice  detection  and  flightcrew  response  to 
such  conditions,  as  profHMed  under  the 
FAA's  Inflight  Aircraft  Icing  Flan.  The 
commenter  did  not  request  a  specific 
period  of  time  for  the  extension. 

The  FAA  concurs  that  the  compliance 
time  can  be  extended  somewhat,  since 
parts  will  not  be  available  for  all  aircraft 
early  enough  to  allow  completion 
within  6  months.  The  FAA  finds  that, 
once  parts  are  available,  operators  must 
comply  with  the  AD  prior  to  the  next 
icing  seeson.  Therefore,  paragraph  (b)  of 
the  final  rule  has  been  revised  to  specify 
a  compliance  time  of  10  months  after 
the  eEfective  date  of  the  AD.  The  FAA 
does  not  consider  that  this  extension 
will  adversely  affect  safety.  If  an 
operator  obtains  FAA  design  and 
installation  approval  for  an  alternative 
to  the  ice  detector,  the  operator  may 
request  approval  of  an  alternative 
method  of  compliance  in  accordance 
with  paragraph  (c)  of  the  final  nUe. 

Master  Minimnm  Equipment  Liat 
(MMEL)  Requirements 

One  commenter  requests  that  any  ice 
detection  equipment  installed  on  an 
aircraft  must  be  operational  prior  to 
dispatch  into  known  or  forecasted  icing 
conditions.  Two  other  commenters 
request  that  the  MMEL  grant  relief  for 
dispatch  with  inoperative  ice  detector 
etmipment 

The  FAA  acknowledges  the 
commenters'  requests.  However,  MMEL 
requirements  are  determined  by  the 
FAA  Flight  Operations  Evaluation 
Board  (FOEB).  The  FOEB  has 
determined  that  it  is  permissible  to 
dispatch  with  an  inoperative  ice 
detection  system  provided  that  all  ice 
protection  systems  are  turoed  on  (except 
leading  edge  deicing  during  takeofi)  and 
AFM  lin[iitetions  and  normal  procedures 
for  operating  in  icing  conditions  are 


complied  with  whenever  operating  in 
visible  moisture  at  temperatiues  below 
10  degrees  Centigrade  (50  degrees 
Fahrenheit).  Revision  5c  of  the  MMEL 
for  EMBRAER  Model  EMB-120  series 
airplanes,  dated  October  9, 1997, 
incorporated  this  relief. 

Additional  Analysis 

One  commenter  stetes  that  flight 
control  difficulties  of  the  airplanes  in 
icing  conditions  were  reported  and 
known  as  fer  back  as  1989,  but  action 
is  only  being  taken  now.  The 
commenter  requests  that  additional 
analysis  be  conducted  on  the  previous 
icing  events,  and  the  proposal  be 
revised  based  on  the  restilts  of  diat 
analysis.  The  commenter  believes  that 
the  proposed  AD  tends  to  fell  short  of 
what  is  required  to  preclude  subsequent 
reports  of  aircraft  control  problems  on 
Mk>del  EMB-120  series  airplanes. 

The  FAA  does  not  concur  that 
additional  analysis  is  required.  The 
initial  certification  test  date  for  flight 
into  known  icing  approval  indicate  that 
Model  EMB-120  series  aiiplanes  meet 
all  of  the  certification  requirements 
specified  in  Appendix  C  of  part  25 
("Airworthiness  Standards:  Transport 
Category  Airplanes")  of  the  Federal 
Aviation  Re^datlons  (14  CFR  part  25), 
provided  the  ice  protection  systems  are 
activated  property.  In  addition, 
available  information  concerning  the 
roll  upset  event  history  of  the  EMB-120 
has  been  analyzed  thoroughly  by  the 
FAA;  the  Centra  Tecnico  Aeroespacial 
(CTA),  which  is  the  airworthiness 
authority  for  Brazil;  and  the  airplane 
manufecturer.  That  analysis  indicates 
that  the  flightcrews  did  not  activate  the 
de-ice  boots  prior  to  the  roll  upset 
events.  Based  on  this  analysis,  the  FAA 
has  determined  that  sufficient  date  exist 
to  require  that  an  AD  be  issued  to 
ensure  that  the  flightcrew  is  able  to 
recognize  the  formation  of  significant 
ice  accretion  and  take  appropriate 
action. 

Another  commenter  requests  that  roll 
upset,  tailplane  icing,  and 
imcommanded  roll  and/or  pitch  studies 
be  completed  prior  to  issuing  the  final 
rule.  The  commenter  also  su^ests  that 
additional  reseerch  shotild  be  done 
regarding  the  location  of  ice  detectors 
on  the  airfiame. 

The  FAA  does  not  concur  that 
additional  reseerch  is  needed.  Roll 
upset,  tailplane  icing,  and 
uncommanded  roll  and/or  pitoh  studies 
have  been  completed,  as  suggested  by 
the  commenter. 

Further  review  of  the  event  history 
revealed  occurrences  of  controllable 
departures  from  normal  flight  in  icing 
conditions  after  loss  in  airapeed  when 


the  ice  protection  systems  of  the  lifting 
and  control  surfeces  were  not  activated. 
Additionally,  operational  experience 
and  flight  testing  conducted  by  the 
manufectiuer  indicate  that  maintaiiiing 
proper  airspeeds  uid  the  additional 
action -of  activating  the  ice  protection 
system  at  the  firet  detection  of  airframe 
icing  will  eliminate  future  occurrences 
of  roll  upset  events. 

The  FAA  finds  that  supplementing 
appropriate  visual  cues  for  icing  with 
dependable  detection  and  annimciation 
of  encotuitering  icing  conditions  l>y  an 
ice  detector  will  ensure  flightcrew 
recognition  of  icing  conditions.  In 
addition,  the  revision  of  the  FAA- 
approved  AFM,  as  required  by  this  final 
rule,  will  help  to  ensure  activation  of 
the  ice  protection  system,  regardless  of 
whether  detection  of  icing  is  from  visual 
cues  or  the  ice  detector,  and  wiii  require 
appropriate  minimum  operating  speeds. 

the  FAA  finds  that  addition^ 
research  need  not  be  done  regarding  the 
location  of  ice  detectors.  The  FAA  and 
CTA  have  already  conducted  a  thorough 
review  of  that  issue,  including  analysis 
of  fiight  test  date  that  show  that  the 
proposed  location  of  the  ice  detector 
will  provide  early  and  consistent 
indi^tion  of  ice  accretion  on  the 
airframe. 

Brtdgiag   Hmnnmenon 

Several  commenters  express  concern 
that  the  FAA  proposal  to  mandate  use 
of  the  deicing  equipment  at  the  firat  sign 
of  ice  accretion,  rather  than  delaying 
until  V4-  to  */^inch  ice  has  accumulated, 
could  residt  in  ice  forming  the  shape  of 
an  inflated  boot,  which  would  make 
further  attempts  to  de-ice  difficult 
These  commenters  request  that  this 
phenomenon,  commonly  referred  to  as 
"bridging,"  be  addressed  in  tnms  of  its 
validity  prior  to  mandating  the  change 
to  the  AFM  procediues.  Anothw- 
commenter  noted  that,  even  though  the 
manufacturer  already  issued  Revision . 
43,  dated  AprU  23, 1996,  of  the  AFM  to 
indicate  the  ice  protection  systems 
should  be  activated  witii  the  first  sign  of 
ice  accretion,  some  operators  continue 
to  caution  pilots  about  "pramattirely" 
activating  the  de-ice  boots  because  of 
the  "bridgiufi"  concern. 

The  F/U\  ooes  not  concur  that  it  is 
necessary  to  withdraw  the  proposal 
until  "bridging"  is  addressed  furthor. 
The  FAA  is  aware  that  the  "bridging" 
condition  continues  to  influence  the 
attitudes  of  many  pilots  and  opesaXan 
with  respect  to  the  use  of  de-ice  boots. 
However,  prior  to  approving  Revision 
43  of  the  AFM,  the  FAA  and  CTA,  along 
with  the  manufecturer,  investigated 
activating  the  de-ice  boots  at  the  first 
sign  of  ice  to  determine  whether 
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"bridging"  of  the  de-ice  boots  waaa 
concern.  It  was  noted  that  the  d»-ice 
system  is  controlled  by  a  timer  that 
inflates  the  de-ice  boots  in  a  three- 
minute  cycle  in  "light"  mode  and  in  a 
one-minute  cycle  in  "heavy"  mode. 
Since  there  are  approximately  three 
minutes  when  the  boots  are  deflated  in 
the  "light"  cycle,  it  is  likely  that 
inflation  cycle*  have  already  been 
occurring  in  service  with  leas  than  the 
earlier  recommended  >/«-  to  */i-inch  ice 
accumulation,  writh  no  documented 
indication  of  "bridging." 

The  FAA  was  not  able  to  Bnd 
documented  evidence  of  "bridging" 
occurring  on  the  airplane.  The  National 
TransporUtion  Safety  Board  (NTSB) 
also  noted  in  its  response  to  the 
proposed  rule  tliat  it  "*   *   *  knows  of 
no  documented  evidence  of  'bridging' 
occurring  on  current  generation 
ttirbopropeller  airplanes."  Moreover,  de- 
icing  system,  technology  has  improved 
over  the  yearrby  using  higher  pressures, 
smaller  chambers,  more  rapid  inflation 
and  deflation,  and  greater  coverage  of 
the  leading  edge,  which  have  increased 
the  system's  ability  to  shed  smaller 
accretions. 

UMafi  ConditioB 

Two  commenters  state  that  the  Model 
EMB-120  series  airplane  has  completed 
extensive  testing  in  icing  conditions  and 
was  found  to  have  no  adverse  flight 
characteristics  associated  with  ice 
accreted  on  the  aircraft.  Additionally,  it 
was  found  to  perform  well  within 
established  safety  parameters.  This 
testing  included  natural  icing  tests 
within  icing  conditions  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  29)  as 
part  of  the  original  icing  certification, 
testing  of  ice  contaminated  tailplane 
stall  uiaracteristics,  and  subsequent 
investigations  of  susceptibility  to  roll 
control  anomalies  following  flight  in 
supercooled  large  droplet  icing 
conditions.  Onecomraenter  states  that 
the  airplane  was  properly  certified  for 
flight  into  known  or  forecast  icing 
conditions  in  1985,  and  remains  in 
Complete  compliance  with  current  icing 
requirements  and  all  FAA  policiea. 
practices,  and  procedures. 

Two  commenters  state  that  all  turbo- 
prop aircraft  are  tested  to  the  same 
criteria,  and  that  if  the  EMB-120 
requires  an  ice  detector,  then  all  turbo- 
prop aircraft  should  be  required  to 
install  a  detector.  Another  commenter 
states  that  the  tustificatien  given  for  the 
AO  to  "enable  the  flight  crew  to  more 
accurately  determine  the  need  to 
activate  the  ice  protection  systems  on 
the  airplane  and  to  take  appropriate 
action"  is  insufficient  reason  to 


distinguish  Model  EMB-120  series 
airplanes  from  other  airplane  models. 

Another  commenter  notes  that 
another  aircraft  type  with  an  ice 
detector  system  installed  experienced  a 
recent  accident  (Roaelawn.  Indiaiu) 
where  icing  conditions  were  determined 
to  be  a  contributing  cause.  The 
commenter  states  that  after  the 
Roselawn  accident,  the  FAA,  in 
con|unction  with  the  Brazilian  aviation 
certification  authorities,  conducted  an 
extensive  review  of  the  Model  EMB-120 
series  airplanes  and  concluded  that  the 
aircraft  was  safe  to  fly  in  inadvertent 
icing  environments  without  adverse 
handling  or  flight  characteristics. 

"The  FAA  infers  that  these 
commenters  request  the  FAA  withdraw 
the  notice  of  proposed  rulemaking 
(NPRM),  since  they  believe  that  an 
unsafe  condition  has  not  been 
established.  The  FAA  acknowledges  the 
previous  testing  and  results.  However,  a 
review  of  the  service  history  of  Model 
EMB-120  series  airplanae  reveals  that 
there  have  been  se^wral  roll  upset  events 
in  icing  conditions,  that  the  flightcrews 
did  not  activate  the  de-ice  system  prior 
to  the  events,  and  that  they  did  not 
maintain  proper  airspeed.  This  indicates 
the  flightcrews  were  either  unaware  of 
the  ice  accretion  or  onderestiniated  the 
depth  of  ice  accreted  and  the  resultant 
loss  in  airplane  performance,  and 
delayed  activation  of  the  de-ice  system 
too  long.  As  sUted  in  due  NPRM,  it  is 
this  lack  of  recognition  of  icing 
conditions,  and  the  consequent  failiire 
to  deploy  the  ice  protection  systems, 
rather  than  the  performance  of  the 
airplane  once  this  system  is  activated, 
that  constitute  the  unsafis  condition 
addressed  by  this  AIX  In  this  regard,  the 
service  history  of  the  Model  EMB-120  is 
significantly  diSsrent  from  that  of  other 
turbo-prop  aircraft.  The  requirements  of 
the  final  nile  will  increase  the  level  of 
pilot  awareness,  ensure  appropriate     ^ 
flightcrew  actioiu,  and  increess  the 
operational  level  of  safisty  over  that 
which  currently  exists. 

As  further  iironnation  ia  ofaSeinad. 
the  FAA  may  consider  addreesing  the 
queation  of  requiring  an  ice  detector  to 
supplement  visual  icing  cues  for  all 
commercial  air  transports  as  a  part  of 
future  rulemaking  acdona. 

FUghkarew  Traiateg 

Several  commenters  request  that  crew 
training  be  instituted  to  increase  pilot 
awareness  of  the  criticality  of  airrraft 
performance  degi  adetion  daring  an 
icing  encounter,  in  lieu  of  the  propoeed 
rule  to  mandate  installation  of  an  ice 
detector. 

One  of  these  commenters  states  that 
the  installation  of  an  ice  detector  is  not 


necessary,  is  overly  burdensome,  and 
that  proper  training  of  the  flightcrews  to 
the  visual  cues  associated  with  ice 
formation  on  the  propeller  spinner  is 
the  best  solution. 

Another  commenter,  the 
manufacturer,  states  that  the  FAA's 
review  of  the  icing  related  incidents 
cited  in  the  propooed  rule  revealed  that 
pilot  indecision  (as  to  when  to  activate 
the  aircraft's  de-ice  system),  and  the 
lack  of  appreciation  of  the  criticality  of 
aircraft  performance  degradation  during 
an  icing  encounter  were  the  basic  causes 
of  the  reported  icing  occurrences.  The 
manufacturer  concludes  that,  in 
addition  to  man/t»Hng  immediate 
activation  of  the  de-ice  system, 
improved  pilot  training  and  recturent 
training  is  needed  to  ensure  that  the 
information  gained  in  recent  yeers  about 
icing  is  passed  along  to  line  pilots. 

A  third  conunenter  agrees  with  the 
proposed  requirement  to  install  an  ice 
detection  system,  but  notes  that  pilots 
have  been  trained  Cor  years  to  operate 
the  de-ice  boots  only  after  Vi-  to  V^inch 
of  ice  has  accumulated  oni  the  wings. 
The  commenter  states  that  the  pilots 
need  to  be  provided  training  to  unlearn 
old  habits  and  to  en^ihasize  the  new 
icing  procedures. 

T^e  FAA  does  not  concur  that 
substituting  training  for  installation  of 
an  ice  detector  is  an  adequate  solution 
to  addreas  the  onsafB  condition. 
However,  the  FAA  supports  the 
development  of  advisory  materials  and 
periodic  training  to  increase  awareness 
of  the  potential  for  aircraft  performance 
degrac^tioa  during  an  icing  encounter, 
including  ensuring  that  fli^tcrews  are 
aware  of  the  visual  icing  cues  available 
to  determine  if  the  aircraft  is  in  severe 
icing  conditions.  The  FAA 
acknowledgea  that  pilot  indecision  as  to 
when  to  ectivete  the  de-ice  system  may 
have  been  a  factor  in  the  roll  upeel- 
events.  Training  to  ensure  that 
flightcrews  activate  the  ice  preteetion 
s]rstems  at  the  first  sign  of  ice 
accumulation  wriil  help  addreaa  this 
issue.  Part  121  ("Certification  and 
Operations:  Domestic,  Flag,  and 
Supplemental  Air  Carriers  and 
Commercial  OpesatMS  of  Laiy 
Aircraft")  of  the  Federal  Avietien 
Reguleticms  (14  CFR  pert  121),  and  part 
135  ("Air  Taxi  Operalors  and   ~ 
Conumcial  Operators.")  of  the  Federal 
Aviation  Regulations  (14  CFR  part  135), 
reqtiire  that  appropriate  training 
concerning  limitaticms  such  as  those 
contained  in  this  AD  are  incorporated 
into  air  carriers'  training  programs. 

Howrever,  beeed  on  tlu  rollupset 
event  history  of  Model  ^rfB-lZO  soiee 
airplanes,  the  FAA  considers  that  the 
use  of  advisory  materials  and  training 
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alone  are  not  adequate  to  address  the 
subject  unsafe  condition.  Therefore,  the 
FAA  has  determined  that  installation  of 
an  ice  detection  system  is  necessary  to 
achieve  an  acceptable  operational  level 
of  safety. 

Availability  of  Adequate  Visual  Cues 

Several  commenters  request  that  the 
requirement  for  an  ice  detection  system 
be  removed  from  the  proposal  because 
the  visual  cues  of  ice  accumulation 
already  provide  notification  of  icing 
conditions.  One  of  the  commenters 
'  further  states  that  the  ice  detector  is 
simply  another  indicator  of  the  presence 
of  ice,  and  that  it  does  not  have  the 
ability  to  measure  ice  or  alert  the  crews 
to  icing  environments  beyond  the 
capability  of  the  de-ice  system. 

The  manufacturer  states  that  the 
FAA's  brief  discussion  of  the  icing 
related  incidents  in  the  NPRM  indicates 
that  the  natural  visual  cues  of  icing 
accretions  are  unsatisfactory  or 
insufBcient,  thus  necessitating  the 
installation  of  the  additional  means  of 
ice  detection.  The  manufacturer 
disagrees  with  this  conclusion  because 
a  review  of  the  icing  related  incidents 
cited  in  the  NPRM  indicates  that  the 
common  contributing  factor  to  the  icing 
related  incidents  was  a  lack  of  crew 
attentiveness,  rather  than  a  lack  of 
availability  of  visual  cues.  . 

One  commenter  wrote  that  there  is  a 
deunite  difiisrence  in  the  visual  pattern 
of  ice  buildup  on  the  propeller  spinner 
between  supercooled  large  droplet 
(SLD)  and  "normal"  ice  buildup.  The 
commenter  concludes  that  the 
installation  of  an  ice  detector  system  is 
not  the  best  option  for  dealing  with  ice 
on  the  aircraft. 

Another  commenter  states  that  the 
visual  cues  for  detecting  icing 
conditions  and  operating  de-icing 
equipment  are  inadequate  and  must  be 
researched  further. 

The  FAA  does  not  concur  with  the 
request  to  remove  the  requirement  for 
an  ice  detection  system.  The  FAA 
acknowledges  that  natural  icing  testing 
conducted  during  the  initial 
certification  indicated  that  the  visual 
cues  for  ice  detection  were  adequate. 
Later  testing  revealed  that  the  visual 
cues  in  freezing  drizzle  were  adequate 
to  provide  identification -of  possible 
severe  icing  conditions.  Nevertheless,  a 
review  of  service  history  reveals  that  in 
several  roll  upset  events  in  icing 
conditions,  the  flightcrew  did  not 
activate  the  de-ice  system,  and 
subsequenUy  allowed  the  airspeed  to 
decrease  prior  to  the  roll  upset  event. 
The  fact  diet  the  flightcrews  did  not 
activate  the  de-ice  system  indicates  that 
the  flightcrews  were  either  luiaware  of 


the  ice  accretion  or  underestimated  the 
depth  of  ice  accreted,  and  delayed 
activation  of  the  de-ice  system  too  long. 

The  FAA  acknowledges  the  fact  that 
the  ice  detector  system  does  not  have 
the  ability  to  measure  the  amount  of  ice 
or  to  alert  crews  when  icing 
environments  are  beyond  the  capability 
of  the  de-ice  system.  The  FAA  concius 
that  the  visual  cues  associated  with  the 
SLD  icing  conditions,  including  ice  on 
the  propeller  spinner  farther  aft  than 
normally  observed,  are  adequate  to 
indicate  severe  icing  conditions. 
Additionally,  the  FAA  finds  that  the  roll 
control  characteristics  testing  in  SLD 
conditions  has  shown  that  once  the 
flightcrews  are  alerted  that  they  are  in 
icing  conditions  and  activate  the  de-ice 
system,  the  handling  characteristics  are 
adequate  to  allow  the  crews  to  safely 
exit  the  severe  icing  conditions. 
Therefore,  an  adequate  level  of  safety 
will  be  provided  by  alerting  the  crew 
that  they  are  in  icing  conditions  and 
requiring  them  to  immediately  activate 
the  de-ice  system.  (Since  the  crew  will 
be  alerted  to  the  presence  of  icing 
conditions,  they  will  be  able  to  monitor 
the  aircraft  for  the  visual  cues  associated 
with  severe  icing  conditions,  in 
accordance  with  the  procediues 
currentiy  provided  in  the  FAA- 
approvml  AFM.  and  take  qtpropriate 
action.) 

The  FAA  does  not  concur  that  further 
research  is  warranted  before  issuance  of 
the  final  rule.  Hie  visual  cues  available 
for  detecting  ice  accumulation  have 
already  been  defined  for  both  Appendix 
C  of  part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25),  and  SLD 
icing  conditions;  furtherresoarch  is 
unlikely  to  improve  these  available 
cues.  However,  the  roll  upset  events 
indicate  that  flightcrews  relying  on 
these  visual  cues  are  not  consistenUy 
activating  the  de-ice  system  at  the 
proper  time.  Therefore,  installation  of 
an  ice  detection  system  which  provides 
early  and  active  annunciation  to  the 
flightcrew  that  they  are  in  icing 
conditions,  in  conjunction  with 
continuous  flightcrew  monitoring  of  the 
visual  cues  available,  is  necessary  to 
provide  an  accepteble  level  of  safety. 

Installation  of  Ice  Evidence  Probe 

One  commenter  indicates  that  it 
disagrees  with  the  need  to  install  an  ice 
detection  system.  However,  if  the  FAA 
requires  some  additional  means  other 
than  visual  cues  to  assist  the  crews  in 
identifying  icing  conditions,  the 
commenter  suggests  installing  an  ice 
evidence  probe  similar  to  the  probe 
installed  on  Aerospatiale  Model  ATR 
series  airplanes  instead  of  an  ice 
detector.  Such  a  probe  would  indicate 


the  fint  sign  of  ice  on  the  airframe  and 
wotild  also  be  the  last  location  to  have 
ice  sublimate  from  the  airframe.  The 
commenter  stetes  that  the  installation  of 
diis  type  of  probe  would  require  a 
minimum  amount  of  time  to  install,  and 
would  take  less  time  to  train  flightcrews 
in  its  operation  than  the  pn^)osed  ice 
detection  system. 

The  FAA  does  not  concur  that  an  ice 
evidence  probe  should  be  required  to  be 
installed  in  lieu  of  an  ice  detector.  The 
FAA  finds  that  the  service  histories  of 
Model  EMB-120  series  airplanes  and 
Aerospatiale  Model  ATR  series 
airplanes  warrant  different  approaches 
to  satisfy  an  accepteble  level  of  safety. 
An  ice  evidence  probe  is  a  passive 
device  that  would  provide  another 
visual  indication  of  ice  accretion,  but 
would  require  the  fli^tcrew  to  monitor 
and  assess  the  appearance  of  the  probe 
in  order  to  be  effrctive.  Converse^,  the 
ice  detection  system  is  an  active  system 
that  provides  an  amber  light  on  the 
multiple  alarm  panel,  an  aural  warning 
system  chime,  and  illumination  of  the 
master  caution  light.  These  multiple 
indications  provide  eariy  and  active 
notification  to  the  flightcrew  that  they 
are  in  icing  conditions.  The  ice 
detection  system  also  provides  a  high 
level  of  pilot  awareness  without 
constant  moiutoring,  and  will  increase 
the  level  of  safety  over  the  installation 
of  a  passive  system  such  as  an  ice 
evidence  probe.  Consequentiy,  the  FAA 
has  determined  that  the  service  history 
of  Model  EMB-120  series  airplanes 
warrants  installation  of  an  ice  detector 
to  meet  an  accepteble  level  of  safety. 

Propoeed  Ice  DetectioE  Systsm 

One  conunenter  stetes  that  ice 
detection  equipment  installed  on  an 
aircraft  must  have  the  capability  of 
detecting  all  types  and  severity  of  ice 
accretions,  as  specified  in  Appendix  C 
of  part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25).  as  well  as 
those  types  and  severities  of  ice 
accretions  outside  the  scope  of 
Appendix  C.  The  commentffl*  further 
stetes  that  such  a  system  must  also  have 
the  capability  to  differentiate  between 
the  two  conditions  and  annimciate  to 
the  flightcrew  which  condition  is  being 
encountered.  Additionally,  the 
commenter  stetes  that  monitoring  of 
icing  conditions  should  be  conducted  at 
all  times  during  a  flight.  The  commenter 
also  stetes  that  any  ice  detection 
eqtiipment  installed  on  an  aircraft 
should  be  considered  an  aid  to 
flightcrew  recognition  and  should  not 
be  considered  a  primary  ice  detection 
method. 

The  FAA  does  not  conctu'  with  the 
commenter's  suggestion  that  ice 
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detection  equipment  must  have  the 
capability  to  differentiate  between  the 
severity  and  types  of  ice  accretion.  The 
intent  of  this  AJD  is  to  ensure  that  the 
flightcrew  is  able  to  recognize  the 
formation  of  ice  accreticm  and  to  take 
appropriate  action.  It  is  unnecessary  to 
provide  an  ice  detector  that  is  capable 
of  distinguishing  between  icing 
conditions  that  are  defined  in  Appendix 
C  and  those  icing  conditions  that  are  not 
defined  in  Appendix  C  in  order  to 
accomplish  this  Intent. 

The  FAA  has  determined  that  the 
combination  of  early  ice  detection  and 
the  additional  visual  cues  associated 
with  severe  icing  conditions  are 
adeqtiate  to  determine  if  severe  icing 
conoitioiis  have  been  encountered  and 
should  be  exited.  Additionally,  the  roll 
control  characteristics  testing  of  the 
Model  EMB-120  series  airplane  in  SLD 
conditions  conducted  in  early  1996  has 
shown  that  once  the  flightcrew  activates 
the  de-ice  system,  the  handling 
characteristics  are  adeq\iate  to  allow  the 
airplane  to  safiely  exit  the  severe  icing 
conditions.  The  installation  of  an  ice 
detection  system,  as  raquired  by  the 
final  rule,  will  provide  a  dear 
annunication  of  the  presence  of  ice  that 
will  alert  the  flightcrew  to  monitor  the 
aircraft  for  ice  accumulation.  The 
flightcrew  will  then  be  responsible  for 
determining  whether  the  visual  cues 
associated  with  sevece  icing  conditions 
are  pteawat  and  for  taking  appropriate 
action  in  accordance  with  procedures 
currently  provided  in  the  FAA- 
approved  AFM.  The  FAA  finds  that 
reliance  on  the  flightcrew  to  make  this 
determination,  in  conjimction  with  the 
installation  of  an  ice  detection  system, 
will  provide  an  adequate  level  of  safety. 

The  FAA  concurs  that  the  flightcrew 
has  the  primary  responsibility  for 
monitoring  the  icing  conditions  and  for 
taking  appropriate  action.  The  FAA  also 
conciurs  that  the  ice  detection  system 
required  by  the  final  rule  is  an  aid  to  the 
flightcrew  for  early  recognition  of  icing 
conditions.  The  FAA  considers  the 
definition  of  a  "primary"  ice  detection 
system  as  one  that  is  sufficiently  reliable 
to  serve  as  the  sole  source  of 
information  for  flightcrew  recognition  of 
icing  conditions.  I^mary  systems  do 
not  require  the  flightcrew  to  monitor  the 
icing  conditions  to  determine  if  the  ice 
protection  equipment  should  be 
activated;  the  FAA  does  not  consider 
the  ice  detection  system  required  by  the 
final  rule  as  a  "primary"  system.  Ice 
acciunulation  is  signaled  by  either 
illumination  of  the  "ICE  CONDITION" 
light  on  the  multiple  alarm  panel,  or  by 
flightcrew  observation  of  other  visual 
cues. 


Installation  of  Ice  Detector 

One  commenter  states  that 

compliance  with  §  25.1419  of  the 

Federal  Aviation  Regulations  (14  CFR 
25.1419)  concerning  ice  |Mt)tactian 
requirements  is  optional.  The 
commenter  also  states  that  the  FAA  can 
only  mandate  operational  limitations  on 
the  aircraft  based  on  whethw  or  not 
these  requirements  have  been  met.  The 
commenter  further  states  that  such 
limitations  could  be  so  stringent  that  it 
would  not  be  economical  to  operate  the 
airplane  in  scheduled  operations. 
Additionally,  the  commenter  states  that 
the  need  to  install  ice  detection  systems 
on  the  aircraft  should  be  determined 
solely  by  the  operator. 

The  FAA  does  not  concur.  As 
described  in  the  NPRM.  this  AO  is  based 
on  the  FAA's  finding  that  an  nnsafe 
condition  exists  on  Model  EMB-120 
series  airplanes,  not  that  the  type  design 
does  not  comply  with  14  CFR  25.1419. 
The  FAA  has  detennined  that  the 
operating  limitations  prescribed  in  this 
AD  are  necessary  to  address  the 
identified  unsafe  conditicm.  Therefiore, 
the  FAA  is  fully  authorized  under  49 
U.S.C  44701  and  14  CFR  part  39  to 
impose  these  limitations  by  AD.  The 
FAA  considers  these  limitations  to  be 
highly  cost  effective,  and  the  commenter 
has  provided  no  information  to  the 
contrary. 

Regarding  the  applicability  of  14  CFR 
25.1419,  although  the  conunenter  is 
correct  that  compliance  with  this 
section  is  optional,  the  decision  to 
comply  is  made  only  by  applicants  for 
type  certificates,  (in  this  case, 
EMBRAER),  and  changes  to  those 
c^ificates,  rather  than  by  individual 
operators.  EMBRAER  chose  to  show 
compliance  with  14  CFR  25.1410.  and 
the  Model  EMB-120  is  therefore 
permitted  to  operate  in  icing  conditions. 

Any  operator  that  does  not  wish 
approval  to  operate  into  known  or 
forecast  icing  conditions  may  request 
approval  of  an  alternative  method  of 
compliance  with  the  requirements  of 
this  AD  in  accordance  with  the 

Cisions  stated  in  paragraph  (c)  of  the 
rule. 

Conflict  With  FAA's  Inflight  Aircraft 
Icing  Plan 

One  conunenter  requests  that  the 
proposed  rule  be  withdrawn  because  the 
FAA's  Inflight  Aircraft  Icing  Plan 
contains  a  task  to  consider  a  regulation 
to  install  ice  detectors,  aerodynamic 
performance  monitors,  or  other  means 
to  warn  flightcrews  of  ice  accumulation 
on  critical  surfaces.  Therefore,  the 
commenter  concludes  that  the  proposed 


nde  is  in  conflict  with  the  FAA's 
Inflight  Aircraft  Icing  Plan. 

The  FAA  does  not  conciir  that  the 
proposed  rule  conflicts  with  the  FAA's 
Inflight  Aircraft  Icing  Plan.  As  the 
commenter  stated,  the  icing  plan  does 
identify  a  task  to  consider  a  regulation 
to  require  ice  detectors.  However,  in  the 
case  of  Model  EMB-120  series 
airplanes,  the  FAA  has  identified  an 
unsafe  condition  and  has  determined 
that  installation  of  an  ice  detector  is 
warranted.  The  potential  for  future 
adoption  of  a  regulation  to  require  an 
ice  detector  neiuer  negates  nor  conflicts 
with  the  need  to  correct  the  existing 
unsafiB  condition. 

AFM  ProcwiuraB 

One  commenter  requests  that  the  FAA 
revise  paragraph  (a)(2)  of  the  NPRM 
which  currenUy  requires  revision  of  the 
".  .  .  Normal  Procedures  Section  of  the 
AFM  by  removing  any  icing  procedures 
that  contradict  the  procedures  specified 
in  (aMD  and  (a)(3)  of  this  AD.  .  .  ."The 
commenter  requests  that  the  FAA 
specify  which  portions  of  the  Normal 
Procedures  Section  of  the  AFM  should 
be  revised  rather  than  leaving  this  open 
to  interpretation  by  individual 
operators. 

One  commenter  requests  that  the  FAA 
compare  the  recently  proposed  AFM 
chaises  in  NPRM  Docket  Number  97- 
NM-46-AD  to  those  AFM  changes 
mandated  by  AD  96-09-24,  amendment 
39-9600  (61  FR  20677,  May  7, 1996),  as 
some  of  the  procedures  appeer  to 
conflict  with  one  another.  In  partictilar. 
the  commenter  is  concerned  that  the 
procedure  in  AD  96-09-24  indicates 
-  that  flaps  should  be  left  wherever  they 
are,  whereas  the  current  proposed  rule 
indicates  that  flaps  must  be  left  up. 

One  commenter  states  that  there  is 
presently  no  guidance  to  many 
flightcrews  to  operate  their  deicing 
equipment  at  the  first  sign  of  ice 
accretions.  The  commenter  further 
states  that  this  guidance  must  first  be 
evaluated  for  its  validity  and 
subsequently  generated  for  fUghtcrew 


Anothw  commenter  states  that  all 
temperature  references  and  limitations 
specified  in  the  proposed  r\ile  shoiild  be 
referenced  in  terms  of  Indicated  Outside 
Air  Temperature. 

Two  commenters  request  that  the 
FAA  review  the  language  of  the 
proposed  AD  specified  in  paragraph 
(a)(1)  to  validate  whether  continuous 
ignition  should  be  used  for  extended 
periods  of  time.  The  current  proposal  is 
for  a  new  limitation  to  require  "Turn  on 
.  .  .  Ignition  Switches  .  .  .  When 
atmospheric  or  ground  icing  conditions 
exist"  One  of  the  commenters  states 
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that  operation  of  the  ignition  system  on 
the  ground  while  taxiing  may  mask 
other  engine  or  fuel  control  problems.  In 
addition,  one  commenter  requests  that 
the  FAA  review  the  language  of  the 
proposed  AD  to  validate  whether 
deicing  equipment  should  be  operated 
on  the  ground  for  extended  periods  of 
time. 

One  commenter  notes  that  there  is 
currently  no  guidance  provided  in  the 
AFM  concerning  when  to  use  the  heavy 
or  light  modes  of  operation  of  the  ice 
protection  system. 

One  commenter  questioned  paragraph 
(a)(3)  of  the  proposed  AD,  which  states: 
"Daily  Checks  of  the  Ice  Protection 
S)rstBm,  add  the  following:  Ice  Detector 
System  Test  Button  (if 
installed)  •  •  *  Press.  Check  normal 
test  sequence."  The  commenter  states 
that  system  reliability  on  similar  aircraft 
do  not  require  daily  tests  of  this  system, 
and  that  the  system  should  be  checked 
prior  to  dispatch  into  known  or  forecast 
icing  conditions. 

The  FAA  concurs  that  clarification  is 
necessary  to  specify  which  portions  of 
the  Nonnal  Procedures  Section  of  the 
AFM  should  be  revised.  Since  the 
issuance  of  the  NPRM,  the  manufacturer 
has  advised  the  FAA  of  new.  revised 
procedures  of  the  AFM.  Therefore,  the 
FAA  has  clarified  and  combined  the 
requirements  of  piaragraphs  (a)(2)  and 
(a)(3)  of  the  proposal  into  a  new 
paragraph  (a)(2)  of  this  final  rule.  The 
new  paragraph  (a)(2)  of  the  final  rule 
includes  complete  information  to  be 
incorporated  into  the  AFM  imder  the 
Normal  Procedures  Section  for 
"Operation  in  Icing  Conditions  for 
Flying  into  Icing  Conditions."  However, 
it  should  be  noted  that  this  information 
does  not  replace  or  revise  any  of  the 
currant  AFM  information  provided 
under  the  subsequent  section  of  the 
AFM  regarding  severe  icing  conditions. 

The  FAA  does  not  concur  that 
procedures  specified  in  AD  96-09-24 
conflict  with  the  procedure  of  this  final 
rule.  AD  96-09-24  required  revising  the 
AFM  to  provide  the  flightcrew  with 
recognition  cues  for  severe  icing 
conditions  and  procedures  for  exiting 
from  severe  icing  conditions,  and  to 
limit  or  prohibit  the  use  of  various  flight 
control  devices,  including  flaps,  in 
those  severe  icing  conditions.  The 
Limitations  and  Normal  Procedures  ' 
changes  included  in  this  final  rule 
ensure  that  the  flightcrew  will  be 
advised  of  when  to  operate  the  ice 
protection  system  diuing  any  icing 
condition,  llierefore,  the  FAA  finds  that 
the  change  to  AFM  pnxndures  do  not 
conflict  with  the  earlier  AD 
requirements. 


The  FAA  does  not  concur  that 
operators  (flightcrews)  have  not  been 
provided  guidance  to  operate  the 
deicing  equipment  at  the  fint  sign  of  ice 
accretion.  The  FAA  has  approved 
Revision  43  of  the  AFM.  dated  April  23, 
1996.  This  revision  included  a  change 
in  the  Normal  Procedures  section  for 
flight  in  icing  conditions  to  indicate  that 
wing  and  tail  leading  edges,  engine  air 
inlet,  and  Mrindshield  ice  protection 
systems  should  be  turned  on  at  the  first 
sign  of  ice  formation.  The  ori^nally 
approved  AFM  suggested  a  delay  in 
activation  of  the  wing  and  tail  de-ice 
boots  until  Vii-  to  V^-inch  ice  had 
accumulated.  However,  the  FAA 
recognizes  that  not  all  EMB-120 
operators  incorporated  this  change  in 
procedures  into  their  Operators 
Manuals.  Therefore,  the  final  rule 
requires  that  this  procedure  be  added  to 
the  Limitations  Section  of  the  FAA- 
approved  AFM.  as  well  as  in  the  Normal 
Procedures  Section.  As  previously 
stated.  Federal  Aviation  Regulations 
require  that  all  operating  limitations 
such  as  those  specified  in  this  AD  be 
incorporated  into  air  carriers'  training 
programs  and  operators'  manuals.  In 
addition,  as  explained  previously,  the 
FAA  has  already  determined  the 
validity  of  the  revised  procediue  to 
activate  the  ice  protection  systems  at  the 
first  sign  of  ice  acciunulation,  and  has 
determined  that  this  change  is  required 
in  order  to  provide  an  adequate  level  of 
safety. 

The  FAA  concura  that  the 
temperature  references  specified  in  the 
final  rule  should  be  Indicated  Outside 
Air  Temperature,  and  has  revised  the 
final  rule  accordingly. 

The  FAA  does  not  concur  that 
continuous  ignition  should  not  be  used 
for  extended  periods  of  time  or  that  the 
operation  of  tiie  ignition  system  on  the 
ground  while  tmriing  may  mask  other 
engine  or  fuel  control  problems.  The 
FAA  has  reviewed  information 
indicating  that  CTA,  EMBRAER.  and 
Pratt  &  ^A^tney  have  reviewed 
operation  of  continuous  ignition,  and 
the  resulta  indicate  that  extended  use  of 
continuous  ignition  does  not  have  a 
detrimental  effect  on  the  operation  of 
the  engine,  although  it  may  decrease  the 
life  of  the  igniters.  That  information  also 
indicated  that  engine  or  fuel  control 
problems  are  diagnosed  by  monitoring 
other  parameters  available  for  the 
flightcrew.  In  addition,  the  FAA  has 
reviewed  the  language  of  the  AD 
concerning  the  extended  operation  of 
deicing  equipment  on  the  ground.  The 
FAA  has  determined  that  operation  of 
the  deicing  equipment  for  extended 
periods  on  the  ground  will  not  result  in 


any  adverse  operating  characteristics  of 
the  deicing  equipment 

The  FAA  concurs  that  there  is 
currentiy  no  guidance  in  the  AFM 
regarding  when,  or  under  what 
conditions,  to  use  the  light  or  heavy 
modes  of  the  ice  protection  system. 
However,  the  EMBRAER  Oprntors 
Manual  recommends  that  the  pilot 
assess  the  severity  and  rate  of  accretion 
of  ice  and  select  the  appropriate  mode 
using  pilot  judgment  Paragraph  (aX2)  of 
the  final  rule  has  been  revised  to 
provide  that  guidance  by  adding  the 
following  procedures  in  the  Ncmnal 
Procedures  Section  of  the  FAA- 
approved  AFM  imder  Operation  in  Icing 
Conditions  for  Flying  into  Normal  Icing 
Conditions:  "Visually  evaluate  the 
severity  of  the  ice  encounter  and  the 
rate  of  accretion  and  select  light  or 
heavy  mode  (1  minute  or  3  minute 
cycle)  based  on  this  evaluation." 

The  FAA  concurs  diat  the  ice 
protection  system  is  required  to  be 
checked  only  once  a  day  prior  to 
dispatch  into  known  or  forecast  icing 
conditions.  The  AFM  change  required 
by  paragraph  (a)  of  the  final  rule  adds 
the  ice  detection  system  under  "Daily 
Checks  of  the  Ice  Protection  System." 
Both  the  CTA  and  the  FAA  interpret 
this  AFM  guidance  to  mean  that  the 
daily  chedcs  of  the  ice  protection  systnn 
must  be  performed  once  a  day  befiore 
operation  into  known  or  forecast  icing 
conditions,  rather  than  before  every 
fli^t  into  idng.  To  further  clarify  this 
procedure,  the  final  rule  has  been 
revised  to  add  the  following  procedures 
of  the  AFM  under  "Daily  Checks  of  the 
Ice  Protection  System:"  "The  following 
testa  must  be  performed  prior  to  the  first 
flight  of  the  day  for  which  known  or 
forecast  icing  conditions  are 
anticipated." 

Miaimiim  Air  spwid  in  kang  Conditions 

A  number  of  commenten  question  the 
validity  of  the  minimiim  ainpeed 
specified  in  paragraph  (aX3)  of  the 
propKjsed  AD  that  would  require 
addition  of  the  following:  "Opmation  in 
Icing  Conditions  for  Flying  Into  Normal 
Icing  Conditions:  Airapeed  •  •  *  i60 
KIAS  Minimum.  If  buffet  onset  occun. 
increase  ainpeed." 

One  commenter  states  that  buffet 
onset  is  dangerously  close  to  the 
recommended  minimimi  operating 
speed  in  icing  conditions  and  should 
not  be  considered  a  prerequisite  for 
speed  additives.  The  commenter  further 
states  that  the  recommended  minimum 
speed  in  icing  lacks  empirical  data  to 
substantiate  its  usage,  and  that  any 
recommended  minimum  speeds  must  be 
scientifically  determined. 
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Another  commenter  agrees  that 
setting  a  clear  160-knot  minimum 
aitspmd  in  icing  conditions  wiH 
provide  an  inunediate  improvement  in 
safety  and  should  be  implemented. 
However,  the  commenter  questions 
whether  the  language  provided  in  the 
proposed  AD  establishes  appropriate 
speeds  for  all  conditions  (i.e..  all  flap 
settings  and  phases  of  fligbt)  as 
proposed  in  the  National  Transportation 
Safety  Board's  Safety  Recommendation 
A-97-31.  The  commenter  also  notes 
that  further  tests  may  show  that  a  higgler 
minimum  airspeed  is  required  to 
provide  an  adequate  safety  margin. 

Several  commanters  also  questioned 
the  adequacy  of  the  revised  approach 
procedure  spedfled  in  paragraph  (aX3) 
of  the  propoMd  AD  which  states: 
"Operation  in  Idng  Conditions  for 
Fl^ng  Into  Nonnal  Icing  Conditions: 
Appraach  procedure:  Increase  approach 
speeds  (according  to  flap  setting)  by  10 
KIAS  until  Unritng  ia  assured." 

One  commenter  recommends  the 
establishment  of  minimum  operating 
speeds  for  each  flap  configuration  to 
include  no  flaps,  regardless  of  whether 
or  not  the  aixciaft  is  operating  in  icing 
conditions.  With  flaps  up.  the 
commenter  recommends  the  use  of 
1.4Vs  •  30*  bank:  for  approach 
procedures,  the  commenter 
rscommends  the  use  of  1.3Vs  •  30" 
bank.  The  oommenter  further 
recommends  that  climb  procednres  in 
the  AFM  be  revised  to  reOect  the  higher 
qieeds  required  with  ice  accumulation. 

Another  coounanter  asks  what 
approach  speed  should  be  utilized  since 
an  approacn  speed  has  not  been  defined 
by  the  manufectursr. 

The  FAA  concurs  that  clarification  of 
the  |ustification  of  the  minimum 
airspeed  specified  in  paragraph  (a)  of 
the  propoMl  is  necessary.  The  leo-knot 
mintmiim  speed  was  d^oad  by 
EMBRAER  as  the  recommended  holding 
speed  for  icing  conditions  during  the 
original  icing  certification.  The 
simulated  ice  shapes  on  unprotected 
surfeces  used  for  the  handling  qualities 
and  stall  testing  prior  to  icing  approval 
were  defined  using  the  leading  edge 
impingement  criteria  associated- with 
this  speed.  These  tests  demonstrated 
that  the  aircraft  can  be  maneuvered  at 
this  speed  (160  KIAS)  up  to  30*  of  bank 
angle,  the  nonnal  maximum  bank  angle 
for  holding,  with  an  adequate  stall 
margin  to  the  buffeting  boundary,  stick 
shaker,  and  stick  pusher  with  these  ice 
shapes  on  the  aircraft.  In  addition, 
natural  icing  tests  were  conducted  at 
this  speed  and  ice  shapes  accumulated 
were  recorded  and  compared  to  the 
simulated  ice  shapes  to  determine  their 
validity.  These  tests  demonstrate  that 


the  airplane  meets  the  requirements 
specified  in  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
during  flight  in  Icing  conditions, 
provided  the  ice  protection  S3rstems  are 
properly  activated.  The  flight  tests  also 
demonstrated  that  there  is  a  minimum 
airspeed  margin  of  at  least  15  knots 
indicated  airspeed  (KIAS)  in  turns  and 
20  KIAS  in  level  flight  between  the 
initial  buffisting  with  ice  on  the 
unprotected  surfecea.  and  the  minimum 
recommended  airspeed  of  160  KIAS. 
Therefore,  the  FAA  has  determined  that 
the  recommended  minimum  speed  with 
flaps  up  of  160  KIAS  in  icing  conditions 
has  not  only  been  scientifically 
detemined,  but  also  has  been  validated 
by  certification  flight  tests  and  has 
shown  adequate  margin  to  bufiist 
boundary  and  to  stall.  Conaaquentiy,  the 
FAA  has  determined  that  the  procedure 
in  the  proposed  rule  that  statad  "If 
buffet  onset  occurs,  increase  airspeed" 
is  not  necessary,  and  has  been  removed 
fiom  the  final  rule. 

The  FAA  concurs  that  appropriate 
speeds  for  flap  settings  and  phaaaa  of 
flight  following  fUght  in  icing 
conditions  should  be  provideid  in  the 
final  rule.  The  piopoeed  AD  pcovided  a 
change  to  the  Normal  Proceduns 
Section  of  the  AFM  that  stated:  "When 
flying  into  known  or  forecast  icing 
conditions,  proceed  as  follows: 
AIRSPEED  *  *   *  160  KIAS  MINIMUM. 
If  bufiist  onset  occurs,  increase 
airspeed."  The  FAA  recognizes  that  this 
proposed  change  does  not  clearly 
indicate  that  this  is  the  minimum  speed 
for  the  flaps  up,  gaar  up  configuration 
only.  The  FAA  slao  acknowledges  that, 
without  clarification,  some  operators 
may  be  led  to  believe  this  is  the 
minimum  speed  for  all  gear  and  flap 
configurations,  even  though  additional 
proposed  information  states:  "Approach 
procedure:  Iiitiuass  approach  speeds 
(according  to  flap  setting)  by  10  KIAS 
until  landing  is  assnrad." 

Therefore,  the  FAA  has  revised  the 
wording  in  paragraph  (a)  of  this  AD  to 
clarify  the  procedures  for  flying  into 
known  or  forecast  icing  conditions, 
approach  and  landing  procedures,  and 
go-around  procedures. 

The  FAA  has  determined  that  this 
revised  information  will  provide 
adequate  information  regarding 
minimum  speeds  to  be  used  for  all 
configurations  after  a  continuous 
maximum  icing  encounter,  which  has 
been  determined  to  provide  the  most 
severe  ice  accumulation  on  the  airplane. 
The  FAA  has  further  determined  that  no 
change  to  the  normal  takeoff  speeds  is 
necessary  as  ice  accumulation  during 
this  phase  of  flight  vrith  ttie  ice 
protection  system  operating  should  have 


no  impact  on  the  flight  characteristics  of 
the  airplane,  provided  the  takeoff  is 
accomplished  with  a  properly  de-icad 
aircraft 

The  FAA  does  not  concur  with  the 
conunentar's  recommendations  for 
revision  of  in-fli^t  minimum  operating 
speeds.  Those  speeds  are  estaMished  W 
FAA  regulations  aa  Vj  speed  for  takeo^ 
a  minimum  speed  of  1.25Vs  to  meet 
final  takeoff  climb  requirements  in  the 
cruise  configuration,  and  a  climb  speed 
established  in  connection  with  nonnal 
landing  procediues,  but  not  exceeding 
1.5Vs  to  meet  approach  climb  gradient 
requiieraents.  I  landing  speed  is  required 
to  be  not  less  than  l.SVs  or  the 
mi^iimiim  control  Speed.  These  speeds, 
and  their  associated  maneuver  margins 
to  stall  warning,  are  in  part  defined  by 
■fi'n^Tg  an  engine  feilure. 
Consideration  is  also  given  to  ensuring 
adequate  maneuver  and  stall  warning 
margins  as  the  wing  trailing  edge  flaps 
are  retracted  or  extended.  Experience 
has  shown  these  minimum  speeds  to  be 
acceptable.  Increesing  the  minimum 
operating  speeds  to  those  suggestad 
would  improve  maneuver  and  stall 
warning  margins  beyond  accepted 
levels.  Moreover,  use  of  the  suggested 
higher  flaps  extended  minimum 
operational  speeds  would  significantly 
increase  takeoff  and  landing  field  len^ 
requirements,  and  unnecessarily 
adversely  afEsct  the  operating  economics 
of  the  airplane.  Howrever,  under  the 
provisions  af  paragraph  (c)  of  the  final 
rule,  the  FAA  may  consider  requests  for 
approval  of  an  alternative  method  of 
compliance  if  sufficient  data  are 
submitted  to  substantiate  that  sudi  a 
design  change  would  provide  an 
acceptable  level  of  safety. 

ToB  FAA  concurs  that  the 
recommended  appraach  speeds  for 
operations  in  non-icing  conditioia  are 
not  clearly  defined  in  the  current  FAA- 
apimnred  AFM.  Consequently,  the  final 
rule  has  been  revised  to  include  the 
following  information  in  the  Approach 
Checklist  for  Operation  in  Non-idng 
Conditions:  "Minimum  Airspeed  •  •  * 
Appropriate  to  Flap  Position.  Gear  \}pf 
Flaps  0,  Minimum  Recommended 
Ainpeed  150  KIAS.  Gear  Up/Flaps  IS, 
Minimum  Recommended  Airspeed  130 
KIAS."  The  requirements  of  the  final 
role  to  increase  approach  speeds  by  10 
KIAS  following  flight  in  icing 
conditions  would,  therefore,  give 
minimum  approach  Speeds  of  160  KIAS 
and  140  KIAS  for  flaps  0  and  15, 
respectively. 


Incorporatiaa  of  Am 


Into 


Several  oommenters  expressed 
concern  that  the  NPRM  does  not  specify 
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how  the  changes  to  the  Normal 
Procedures  Section  of  the  FAA- 
approyed  AFM  will  be  implemented  in 
operator  flight  manuals  and  training 
programs.  This  concern  stems  fit>m  the 
feet  that  although  EMBRAER  issued 
revision  niunbOT  43  to  the  Nonnal 
Procedures  Section  of  its  AFM  in  April 
1996  to  require  activating  the  de-ice 
boots  "at  the  first  sign  of  ice  formation," 
this  new  icing  procedure  has  not  yet 
been  implemented  by  several  operators. 
The  FAA  acknowledges  that  the  final 
rule  does  not  specify  how  changes  to  the 
Nonnal  Procedures  Section  of  the  AFM 
should  be  implemented  in  operator 
flight  manuals  and  training  programs. 
FAA  Order  8400.10  recognizes  that 
opmators  may  rewrite  these  AFM 
procedures  to  tailor  them  to  the 
operators'  operation  and  to  make  them 
more  suitable  for  flightcrew  use  in 
operation  imder  parts  121  and  135  of 
the  Federal  Aviation  Regulations  (14 
CFR  parts  121  and  135).  Hovrever.  the 
FAA  has  chartered  a  team  to  review  the 
process  being  used  to  transfer 
information  in  the  manufecturer's 
flightcrew  operating  documents, 
including  AFM's,  tp  operaton' 
documents.  The  team  will  make 
recommendations  to  revise  the  current 

Eirocess,  which  could  lead  to  a  higher 
evel  of  safefy.  However,  this  issue  is 
beyond  the  scope  of  this  rulemaking, 
and  no  change  has  been  made  to  the 
final  rule. 


Cost  InpactlBfwmatMm 

Two  comnwnters  state  that  the  cost  of 
retrofit  will  be  substantially  higher  t*"»" 
the  estimated  cost  in  the  NPRM  if 
aircraft  down  time  and  canceled/ 
rescheduled  equipment  are  considered. 

One  commenter  requests  an 
explanation  as  to  why  a  complete  cost- 
boiefit  analysis  is  unnecessary  and 
redundant  This  commenter  states  that 
the  explanation  given  in  the  NPRM 
relates  to  FAA's  position  not  to  consider 
additional  costs  of  accomplishment  of 
the  AD  after  a  determination  has  been 
made  by  the  FAA  that  an  unsafe 
condition  exists  in  a  product 
Nevertheless,  the  commenter  believes  a 
cost-benefit  analysis  should  be  used  to 
determine  if  a  rule  should  be  adopted  in 
the  fint  place. 

The  FAA  acknowledges  the  concerns 
of  the  commentms  of  the  cost  of  retrofit 
required  by  this  final  rule.  The  FAA 
recognizes  that  in  accomplishing  the 
requirements  of  any  AD,  operators  may 
incur  other  costs  in  addition  to  the 
"direct"  costs  that  are  estimated  in  the 
cost  impact.  HoMrever,  the  FAA  makes 
every  effort  to  consider  all  other  costs 
(such  as  downtime  and  canceled/ 
rescheduled  equipment  etc.)  to 


operators  in  est^lishing  the  terms  of 
compliance  in  a  AD.  For  example,  the 
FAA  generally  establishes  AD 
compliance  times  that  coincide  with 
most  operators'  maintenance  schedules, 
unless  safety  considerations  dictate 
more  urgent  corrective  action.  The  FAA 
also  frequenUy  revises  AD's  when 
commenters  identify  less  costiy 
alternatives  to  address  the  tmsafe 
condition. 

Finally,  since  the  issuance  of  the     * 
NPRM.  EMBRAER  has  issued  Service 
Bulletin  No.  120-30-0027,  dated  May  9. 
1997,  which  describes  procedures  for 
installation  of  an  ice  detector  that  will 
enable  the  flightcrew  to  more  accurately 
determine  the  need  to  activate  the  ice 
protection  systems  on  the  airplane  and 
to  take  appropriate  action.  The  service 
bulletin  includes  specific  costs  for  the 
installation  of  the  ice  detector.  Those 
figures  have  enabled  the  FAA  to  provide 
a  more  realistic  estimate  in  the  cost 
impact  section  of  the  final  rule. 

The  FAA  does  not  concur  that  further 
discussion  is  necessary  to  explain  why 
a  complete  cost-benefit  analysis  is 
unnecessary  and  redimdant.  since  those 
reasons  ware  stated  in  the  I4PRM. 
Ftuther,  the  FAA  does  not  concur  that 
a  cost-benefit  analysis  should  be  used  to 
determine  if  a  rule  should  be  adopted  in 
the  first  place.  Once  an  unsafe  condition 
is  identified,  as  in  this  case,  it  must  be 
corrected  regardless  of  cost  When  the 
FAA  has  determined  what  actions  are 
necessary  to  correct  an  unsafe 
condition,  the  FAA  is  obligated  to 
require  that  those  actions  be 
accomplished.  Tbis  obligation  arises 
Erom  the  statutory  requirement  that  the 
FAA.  not  aircraft  operaton.  determines 
the  minimum  required  safsty  standards 
for  civil  aircraft  Therefore,  it  would  be 
inapiMopriate  in  issuing  AD's  for  the 
FAA  to  engage  in  the  same  kind  of 
balancing  of  costs  and  benefits  as  when 
it  is  considering  regulations  to  improve 
an  already  high  level  of  safety.  If  an 
operator  has  an  alternative  method  of 
compliance  that  would  ease  the 
economic  burden  for  the  (^>erator,  as 
well  as  provide  an  acceptable  level  of 
safety,  me  operator  may  request 
approval  of  that  alternative  method  of 
compliance,  as  provided  by  paragraph 
(c)ofthe  final  rule. 

Conclusion 

fin  .•    •■ 

After  careful  review  of  the  aiwllable 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  rhangt»«  will 
neither  increase  the  economic  burden 


oa  any  operator  nor  increase  the  scope 
of  the  AD. 

CoetlnqMKt 

There  are  approxiinately  282 
EMBRAER  Model  EMB-120  series 
airplanes  of  the  affected  desi^  in  the 
worldwide  fleet.  The  FAA  estimates  that 
220  airplanes  of  U.S.  registry  will  be 
afiiBCted  by  this  AD. 

The  FAA  estimates  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  AFM  revisions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $13,200.  m  960  per 
airplane. 

The  FAA  estimates  that  it  will  take 
approxiinately  47  woik  hours  per 
airplane  to  accomplish  the  proposed 
installation,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $13,054 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $3,492,280. 
or  $15374  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

E^nlalMy  Inq»acl 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effiscts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  amoiig  the  vuious 
lev^  of  govemmmt  Therafiaro.  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  doaa 
not  have  sufficient  federalism 
implic^ons  to  warrant  the  preparation 
of  a  Federalism  Assessm<mt 

For  the  reasons  discussed  above.  I 
certify  diat  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact  positive  or  negative,  on  a 
substantial  number  of  small  natities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption , 
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list  of  SubjwiB  ia  14  CFR  Part  N 

Air  transportation,  Aircraft,  Aviation 
safsty.  Incorporation  by  raference. 
Safety. 

Adoption  of  tha  Amendment 

Accordingly,  puisuant  to  tha 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  S»-AlRWORTHINESS 
OIRECnVES 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Aathortty:  49  U.S.C  l(M(g),  40113,  44701. 

%m.^9    {Amandedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


ATOoaiHtea.  S^.  (EMBRAEK): 
Amendiiient  39-10249.  Docks*  97-NM- 
46- AD. 

Applicability:  All  Model  EMB-120  Mries 
■irplanes,  certificated  In  any  category. 

Mots  1:  Thi*  AD  appllet  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardleu  of  whotlwr  It  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  lubiect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
ahared,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  shoidd  Include  an  assessment  of 
the  effect  of  tlw  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  l>y 
this  AD:  and.  if  tha  unsafs  condition  has  not 
been  eliminated,  the  request  should  include 
specific  piopoeed  actions  to  addraas  it 

Compfionce:  Required  as  indicated,  ualaas 
aocompliahed  previously. 

To  ensure  that  tlie  flightciew  is  able  to 
recognize  the  fannation  of  significant  ios 
accretion,  which  could  result  in  reduced 
controllability  of  the  airplane  in  nonaal  icing 
conditions,  accomplish  tlie  following: 

(a)  Within  30  days  after  the  efliactive  date 
of  this  AD,  accomplish  paragraphs  (aXD  and 
(aX2)ofthis  AD. 

(1)  Revise  the  Limitatioaa  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
fior  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  tills  AD  in  the  AFM. 

•TURN  ON  ICE  PROTBCTION  SYSTEM 
and  IGNITION  SWITCHES  AS  FOLLOWS: 

•  AOA.  TAT.  SLIP.  ENCINB  AIR  INLET, 
and  IGNTITON  SWITCHES: 

— ^WhsB  atmospheric  or  ground  icing 
eoaditiozu  exist 

•  PROPELLER: 

— Whan  atmospheric  or  ground  icing 
canditions  exist.  OR 


— At  the  first  sten  of  ice  formation  anywhere 

on  the  aircraft. 

WING  and  TAIL  LEADING  EDGES,  and 
WINDSHIELD: 
— At  tlie  first  sign  of  ice  formaticm  anywhere 

on  the  aircraft. 

Note:  On  takeoff,  delay  activation  of  the 
wiDK  and  tail  leading  edge  de-ice  systems 
until  Teaching  the  final  segment  speed. 

Note:  Atmospheric  icing  conditions  exist 
when:  , 

—Indicated  Outside  Air  Temperat\ire  (OAT) 

during  ground  operations  or  Total  Air 

Temperatiira  (TAT)  in  flight  is  10  depees 

C  or  below:  and 
— Visible  moisture  in  any  form  is  present 

(such  as  clouds,  fog  with  visibility  of  one 

mile  or  less.  rain.  snow,  sleet  or  ice 

crystals). 

NolK  Ground  icing  conditions  exist  when: 
— Indicated  OAT  during  ground  operations  is 

10  degrees  C  or  below;  and 
— Surface  snow,  standing  water,  or  slush  is 

present  on  the  ramps,  taxiways.  or 

runways. 

NolR  For  Operation  in  Atmospheric  Icing 
Conditions: 
— Follow  the  procedures  in  the  Normal 

Procedures  Section  under  Operation  in 

Icing  Conditions." 

(2)  Revise  the  Nmmal  Procedures  Section 
of  the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  additional 
and  revised  information  regarding  operation 
in  icing  conditions.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"Under  DAILY  CHECKS  of  die  lea 
Protection  System,  add  the  following: 

The  following  tests  must  be  performed 
prior  to  the  first  flight  of  the  day  for  which 
known  or  fnecast  icing  conditions  are 
anticipated. 
Ice  Detector  System  TEST  Button  (if 

installed) ...-.^.-..PRESS 

Check  normal  test  asqaanos. 

Under  APPROACH  OMckliat  add  the 

following:  

Minimum  Airspeed..^ APPROPRIATE  TO 

.  FLAP  POSITION  (Sea  TaUe  Below) 


Qtrntntfi 

Airspeed 

UPAT  ._ 

UP/15*  .. — 

1S0K1AS 
130K1AS 

Under  OPERATION  IN  ICING 
CONDITIONS  for  FLYING  INTO  ICING 
CONDITION.  raplacB  the  current  AFM 
section  information  for  normal  icing 
conditions  with  the  following: 

— During  flight,  monitoring  for  Mng 
conditions  should  start  whenever  the 
indicated  outside  air  temperature  is  near  or 
ImIow  freezing  or  when  operating  into  icing 
conditions,  as  specified  in  the  Limitatioiu 
Section  of  this  manual. 
— When  operating  in  icing  conditions,  the 

front  windwhield  comers  (unheated  areas). 

propeller  spinners,  and  wing  leading  edges 

%irill  provide  good  visual  cues  of  ice 

accretion. 
— For  airplanes  equipped  with  an  ice 

between  system,  icing  conditions  will  also 


be  indicated  by  the  illumination  of  the  ICE 

CONDITION  light  on  the  multiple  alarm 

panel. 
— When  atmospheric  or  ground  icing 

conditions  exist,  proceed  as  follows: 
AOA,  TAT,  SLIP,  and  ENGINE  AIR 

INLET „ ON 

IGNITION  Switches  ..„ ON 

AIRSPEED  (Flaps  and  Gear  UP) 1«0  KIAS 

MINIMUM 

— ^When  atmospheric  or  ground  icing 

conditions  exist,  OR 
— At  the  first  sing  of  ice  formation  any  where 

on  the  aircraft,  proceed  as  feUowrs: 
PROPELLER  Deicing  Switch. ON 

Select  NORM  mode  if  indicated  OAT  to 
above  - 10*  C  (14*  F)  or  COLD  mode  if 
indicated  OAT  is  below  - 10*  C  (14*  F). 
— At  the  first  sign  of  ice  formation  anywhere 

on  the  aircraft,  proceed  as  foUowra: 

WINDSHIELD — ON 

WING  and  TAIL  LEADING  EDGE. ON 

Visually  evaluate  the  severity  of  the  ice 
encounter  and  the  rate  of  accretion  and  select 
light  or  heavy  mode  (1  minute  or  3  minute 
cycle)  based  on  this  evaluation. 

Note:  On  takeoff,  delay  activation  of  the 
wing  and  tail  leading  edge  de-ice  systems 
until  reaching  the  final  segment  speed. 

Note:  The  minimum  NH  required  for 
proper  operation  of  the  pneumatic  deicing 
system  to  80%.  At  lower  NH  values,  the 
pneumatic  deicing  system  may  not  totally 
inflate,  and  the  associated  failure  lights  on 
the  overhead  panel  may  illuminate.  If  this 
occurs,  increeae  NR 

Holding  configuration: 
l.«nHing  Gear  Lever »...-...........,„..>.............UP 

Flap  Selector  Lever... ...UP 

N, 85%  MINIMUM 

Incraaae  Np  as  required  to  eliminate 
propeller  vibrations. 

Approach  and  Landing  procedure: 
Incraaae  approach  and  landing  speeds, 
accofdii^  to  the  following  flap  settings,  until 
landing  is  assured  Reduce  airspeed  to  cnias 
runway  threshold  (50  ft)  at  Vkkf. 
Flaps  15— Increase  Speed  by  10  lOAS 

(130^10) 
Flapa  25 — Increase  Speed  by  1013AS 

(VnMr*-10) 
Flaps  ♦»— IncTBMB  Speed  by  5  KIAS 
(Va»«s4-5) 

Go-Around  procedure: 

Reduce  values  from  Msidrntun  landing    . 
Weight  Approach  Climb  Limited  charts  bf. 
1500  lbs.  for  PW  118  Engines 
1544  lbs.  for  PW  IIBA  and  118B  Engines 
Flaps  15 — Increase  approach  climb  speed  by 
10  KIAS  fVi-t-lO);  Decrease  approach 
climb  gradient  by: 

S.0%  far  PW  118  Engines 

2.9%  for  PW  118A  and  118B  Engiasa 
Flaps  25 — Increase  landing  climb  speed  by 

10  KIAS  (Vk£F254^10) 
Flapa  45 — Increase  landing  climb  speed  by  5 

KL\S  (VRBr4^5) 
CAUTION:  The  ice  protection  systems  must 
be  turned  on  immediately  (except  leading 
edge  de-icers  during  takeoff)  when  the  ICE 
COI^DinON  light  illuminates  on  the 
multiple  alarm  panel  or  when  any  ice 
accretion  U  detected  by  visual  observation  or 
other  cues. 
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CAUTION:  Do  not  interrupt  the  automatic 
sequence  of  operation  of  the  leading  edge  de- 
ice  boots  once  it  is  turned  ON.  The  system 
should  be  turned  OFF  only  after  leaving  the 
icing  conditions  and  after  the  protected 
surfooes  of  the  wing  are  free  of  ice. 

(b)  Within  10  months  after  the  effective 
date  of  thto  AD,  install  an  ice  detector  in 
accordance  with  EMBRAER  Service  Bulletin 
No.:  120-30-0027,  dated  May  9, 1997. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Operations  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  thu  AD 
can  be  accomplished. 

(e)  The  installation  of  the  ice  detector  shall 
be  done  in  accordance  with  EMBRAER 
Service  Bulletin  No.  120-30-0027,  dated 
May  9, 1997.  This  incorporation  by  raference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a] 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  EMBRAER,  Empress  Brasileira  De 
Aeronautica  S/A,  Sao  Jose  Dos  Campoa. 
Brazil.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington;  or  at  the 
Office  of  the  Federal  Rsgistar.  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC 

(f)  Thu  amendment  becomes  effective  on 
January  23, 1998. 

Issued  in  Ronton,  Washington,  oa 
December  11, 1997. 
Gtftert  L.  Thuapeon, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Serrice. 
(FR  Doc.  97-33000  Filed  12-18-97;  8:45  am] 
■uaia  coot  ssia-is-u 


DEPARTMEMT  OF  THE  TREASURY 

Customs  Servlc* 

19CFRPart4 

[TJ>.96-3I 

RM  1S15-nAC27 

Addition  of  Hong  Kong  to  tlie  Ust  of 
Nations  EntMod  to  Special  Tonnage 
Tax  Exemption 

AOBICV:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  Pursuant  to  information 
provided  by  the  £>epartment  of  State,  the 


United  States  Customs  Service  has 
foiuid  that  Hong  Kong  does  not  impose 
or  levy  any  discriminating  duties  of 
tonnage  or  imposts  upon  vessels  wholly 
belonging  to  citizens  of  the  United 
States,  or  upon  the  produce, 
manufactures,  or  merchandise  imported 
in  these  vessels  from  the  United  States 
or  any  foreign  coimtry  and  that, 
accordingly,  vessels  of  Hong  Kong  are 
exempt  from  the  payment  of  special 
tonnage  taxes  and  light  money  in  ports 
of  the  United  States.  This  document 
amends  the  Customs  Regulations  l^ 
adding  Hong  Kong  to  the  list  of  nations 
whose  vessels  are  exempt  from  the 
pa3rment  of  any  higher  tonnage  duties 
than  are  applicable  to  vessels  of  the 
United  States  and  from  the  payment  of 
light  money. 

EFFECTIVE  DATE:  The  amendment  to  the 
19  CFR  4.22  is  efiiective  on  E)ecember 
19, 1997.  The  exemption  from  special 
tonnage  tax  and  light  money  for  vessels 
registered  in  Hong  Kong  became 
e^ctive  on  July  1, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Craig  Clark,  Entry  and  Carrier  RuHngs 
Branch  (202)  927-2320. 

SUPPLEMENTARY  MFORMATKM: 


Background 

Generally,  the  United  States  imposes 
regular  and  special  tonnage  taxes,  and  a 
duty  of  a  specified  amount  per  ton 
denominated  "light  money",  on  all 
foreign  vessels  which  enter  United 
States  ports  (46  U.S.C  App.  121  and 
128).  Vessels  of  a  foreign  nation, 
however,  may  be  exempted  from  the 
payment  of  such  special  tonnage  taxes 
and  light  money  upon  presentation  of 
satisfactory  proof  that  no  discriminatory 
duties  of  tonnage  or  impost  are  imposed 
by  that  foreign  nation  on  United  States 
vessels  or  their  cargoes  (46  U.S.C.  App. 
141).  The  list  of  nations  whose  vessels 
have  been  fotmd  to  be  reciprocally 
exempt  from  the  payment  of  any  higher 
tonnage  duties  than  are  applicable  to 
vessels  of  the  United  States  and  from 
the  payment  of  light  money  is  found  at 
§4.22,  Customs  Regulations  (19  CFR 
4.22).  Nations  granted  these  commercial 
privileges  that  subsequentiy  impose 
discriminatory  duties  are  subject  to 
retaliatory  suspension  of  the 
commercial  privileges  (46  U.S.C  App. 
141  and  142). 

Treatment  of  Hong  Kong 

On  July  1. 1997,  Hong  Kong  became 
a  Special  Administrative  Region  of  the 
People's  Republic  of  China.  Before  that 
date,  vessels  from  Hong  Kong  had  an 
exemption  from  special  tonnage  tax  by 
virtue  of  Hong  Kong's  status  as  a  British 
colony. 


Tlw  Department  of  State  has 
requested  that  Customs  add  Hong  Kong 
to  the  list  of  nations  imder  §  4.22  in 
order  that  vessels  from  Hong  Kong 
receive  the  same  treatment  as  they  did 
prior  to  Jidy  1, 1997.  In  addition,  the 
Department  of  State  has  submitted 
information  regarding  the  absence  of 
discriminatory  duties  of  tonnage  or 
impost  impoMd  on  U.S.  vessels  in  the 
ports  of  Hong  Kong. 

The  Department  of  State's  request  is 
consistent  with  the  terms  of  section  2  of 
the  Act  of  October  5. 1992,  referred  to 
as  the  United  States-Hong  Kong  Policy 
Act  (Pub.  L.  102-383, 106  StaL  1448) 
codified  in  tide  22,  United  States  Code. 
section  5701,  et  seq.,  which  embodies 
the  policy  of  the  United  States 
applicable  to  dealing  with  Hong  Kong 
following  reversion,  including  trade  and 
commerce  matters.  That  law 
demonstrates  that  dealings  %vith  Hong 
Kong  after  June  30, 1997,  are  to  be 
conducted  without  change  imtil  and 
unless  the  Administration  (the 
President)  makes  a  determination  that 
different  treetment  is  warranted. 

Finding 

Based  on  the  request  and  information 
submitted  by  the  Department  of  State, 
and  based  on  22  U.S.C.  5701,  et  seq.,  in 
order  that  vessels  from  Hong  Kong 
remain  exempt  from  the  payment  of 
special  tonnage  tax  follo«ving  reversion, 
the  Customs  Service  has  determined 
that  Hong  Kong  should  be  added  to  the 
list  of  nations  contained  in  19  CFR  4.22, 
eOsctive  July  1, 1997.  The  Customs 
Regulations  are  amended  accordingly. 

InapplicabUity  of  Public  Notice  and 
Delayed  Effective  Dale  KequirBBeents, 
the  Regulatory  FlezilHlity  Act.  and 
Executive  Order  12866 

Because  this  amendment  merely 
implements  a  statutory  requirement  and 
confers  a  benefit  upon  the  public, 
pursuant  to  5  U.S.C.  553(bKB),  notice 
and  public  procedure  are  unnecessary; 
further,  for  the  same  reasons,  ^ood  cause 
exists  for  dispensing  with  a  delayed 
effective  date  imder  5  U.S.C.  553(dKl) 
and  (3).  Since  this  document  is  not 
subject  to  the  notice  and  public 
procedure  requirements  of  5  U.S.C  553. 
it  is  not  subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  Furthermore,  this  amendment 
does  not  meet  the  criteria  for  a 
"significant  regulatory  action"  as 
spmdfied  in  Executive  Order  12866. 

List  of  Sob^eclB  inl9  CFR  Part  4 

Cargo  vessels.  Customs  duties  and 
inspection.  Maritime  carriers.  Vessels. 
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Amendinant  to  Um  ReguUtioiM 

Put  4.  Customs  Regulations  (19  CFR 
part  4),  is  amended  as  set  forth  below. 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  genera]  authority  for  Part  4  and 
relevant  specific  authority  continue  to 
read  as  follows: 

Autkority:  5  U.S.C.  301: 19  U.S.C  66. 
1431, 1433. 1434. 1624;  46  U.S.C.  App.  3.  91. 

•         •  •         •         • 

Section  4.22  also  issued  under  46 
U.S.C.  App.  121.128, 141: 


%4J2    (Amended] 

2.  Section  4.22  is  amended  by  adding 
"Hong  Kong"  in  appropriate 
alphabetical  order. 

Datad:  December  IS.  1997 
HaroM  M.  Si^v. 

Chi^.  Regulations  Branch. 

(FR  Doc.  97-33169  Filed  12-18-97:  8:45  am) 

aaiJNQCooci 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPar1211 
[Dodwl  No.  MfMMai] 

Revocation  of  Regulation  on  Positron 
Emission  Tomography  Drug  Products 

AQBICY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule;  revocation. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  revoking  a 
regulation  on  positron  emission 
tomography^  (PET)  radiopharmaceutical 
drug  products.  The  regulation  permits 
FDA  to  approve  requests  from 
manufacturers  of  PET  drugs  for 
exceptions  or  alternatives  to  provisions 
of  the  current  good  manufacturing 
practice  (CGMF)  regulations.  FDA  is 
taking  this  action  in  accordance  with 
provisions  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (Modernization  Act).  Elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  publishing  a  notice  revoking  two 
notices  concerning  certain  guidance 
documents  on  PET  drugs  and  the 
guidance  documents  to  which  the 
notices  relate. 

EFFCCnvC  DATE:  December  21,  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Brian  i^  Pendleton,  Center  for  Drug 
Evaluation  and  Research  (HFD-7).  Food 


and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-594- 
5649. 

SUPPt^MENTARY  INFORMATION:  On 
November  21.  1997,  President  Clinton 
signed  into  law  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (Pub.  L.  105-115).  Section 
121(c)(1)(A)  of  the  Modernization  Act 
directs  FDA  to  develop  appropriate 
procedures  for  the  approval  of  PET 
drugs  as  well  as  CCMP  requirements  for 
such  drugs,  taldng  into  account  any 
relevant  differences  between  not-for- 
profit  institutions  that  compound  PET 
drugs  and  commercial  manufKturers. 
FDA  is  to  establish  these  procedures 
and  requirements  not  later  than  2  years 
after  the  date  of  enactment.  In  doing  so, 
the  agency  must  consult  with  patient 
advocacy  groups,  professional 
associations,  manufacturers,  and 
persons  licensed  to  make  or  use  PET 
drugs. 

Under  section  121(c)(2)  of  the 
Modernization  Act,  FDA  cannot  require 
the  submission  of  new  drug  applications 
or  abbreviated  new  drug  applications  for 
compounded  PET  drugs  that  are  not 
adulterated  under  section  501(a)(2)(C)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351(a)(2)(C))  for  a  period 
of  4  years  after  the  date  of  enactment, 
or  2  years  after  the  date  that  the  agency 
adopts  special  approval  procedures  and 
CGMP  requirements  for  PET  drugs, 
whichever  is  longer. 

Section  121(d)  of  the  Modernization 
Act  requires  FDA,  within  30  days  of 
.  enactment,  to  publish  in  the  Federal 
Register  a  notice  terminating  the 
application  of  FDA's  final  rule, 
published  in  the  Federal  Register  of 
April  22, 1997  (62  FR  19493),  permitting 
the  agency  to  approve  requests  &x>m 
manufacturers  of  PET  drug  products  for 
exceptions  or  alternatives  to  provisions 
of  FDA's  CGMP  regulations  (21  CFR 
211.1(d)).  FDA  alroady  has  received  one 
such  request  for  an  exception  or 
alternative  to  the  CGMP  requirements 
for  PET  drugs  in  the  form  of  a  citizen 
petition  submitted  by  Case  Western 
Reserve  University  (CWRU)  (Docket  No. 
97P-0198/CP1).  As  required  by  the 
Modernization  Act,  the  final  rule  on 
exceptions  and  alternatives  is  hereby 
revoked,  which  also  renders  the  CWRU 
citizen  petition  moot.  The  information 
and  views  presented  in  the  CWRU 
citizen  petition  will  be  considered  as  a 
part  of  the  rulemaking  proceeding  to 
establish  appropriate  CGMP 
requirements  for  PET  drugs  under 
section  121(c)(l)(A)(ii)  of  the 
Modernization  Act. 

Section  121(d)  of  the  Modernization 
Act  also  directs  FDA  to  terminate  the 


application  of  two  notices  concerning 
certain  guidance  documents  on  PET 
drugs.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  publishing  a 
notice  revoking  these  two  notices  and 
the  guidance  docimients  to  which  the 
notices  relate. 

The  revocation  of  the  final  rule  on 
CGMP  exceptions  or  alternatives  for 
PET  drugs  is  effective  December  21, 
1997. 

In  accordance  with  section 
121(cKl)(A)  of  the  Modernization  Act. 
FDA  intends  to  begin  the  development 
of  new  PET  drug  approval  procedures 
and  CGMP  requirements  immediately 
and  will  obtain^ppropriate  public  input 
during  this  process. 

List  of  Subjects  in  21  CFR  Part  211 

Drugs.  Labeling.  Laboratories, 
Packaging  and  containers. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  211  Is 
amended  as  follows: 

PART  21 1— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
RNISHED  PHARMACEUTICALS 

1.  The  authority  citation  for  21  CFR 
part  211  continues  to  read  as  follows: 

Aathortty:  21  U.S.C  321. 351. 3S2. 355. 
356,  357,  360b.  371,  374. 

f  21 1.1    [Amended] 

2.  Section  211.1  Sco/>e  is  amended  by 
removing  paragraph  (d). 

Dated:  December  16. 1997. 
WilUaa  B.  Schahz. 
Deputy  Commissioner  fm  Policy. 
(FR  Doc.  97-33187  Filed  12-tft-«7:  8:45  am] 

4ttS-«1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPW1558 

New  Animal  Drugs  for  Use  in  Animal 
Fssds;  Dscoqulnats  and  Bacitracin 
Zinc 

AQBCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Alpharma  Inc.  The  ANADA  provides  for 
using  approved  decoquinats  and 
bacitraciia  zinc  Type  A  medicated 
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articles  to  make  Type  C  medicated 
broiler  chicken  feeds  used  for 
prevention  of  coccidiosis,  increased  rate 
of  weight  gain,  and  improved  fieed 
efficiency. 

INFECTIVE  DATE:  December  19. 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Je&ey  M.  Gilbert.  Center  for  Veterinary 
Medicine  (HFV-128).  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville.  MD  20855, 301-594-1602. 

SUPPLEMENTARY  SffKMMATKM:  Alpharma 
Inc..  One  Executive  Dr.,  P.O.  Box  1399, 
Fort  Lee,  NJ  07024.  is  sponsor  of 
ANADA  200-213  that  provides  for 
combining  approved  decoquinate  and 
bacitracin  zinc  Type  A  medicated 
articles  to  make  "Type  C  medicated  feeds 
for  broilers  containing  decoquinate  27.2 
grams  per  ton  (g/t)  and  bacitracin  zinc 
10  to  50  g/t  The  Type  C  medicated  feed 
is  used  as  an  aid  in  the  prevention  of 
coccidiosis  caused  by  Eimeria  tenella,  E. 
necatiix,  E.  acervulina,  E.  bnmetU,  E. 
mivati,  and  E.  maxima;  and  for 
increased  rate  of  weight  gain;  and 
improved  feed  efficiency. 

ANADA  200-213,  filed  by  Alpharma 
Inc.,  is  approved  as  a  generic  copy  of 
Rhone  Poulenc's  NADA  45-348.  Th^ 
ANADA  is  approved  as  of  September 
19, 1997,  and  the  regulations  are 
amended  in  the  table  in  21  CFR 
558.195(d)  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  %vith  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857.  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday.       •  , 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  tiiat  tiiis  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
isreqitired. 

List  of  Subjects  in  21  CFR  Part  559 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Eh^s  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 


PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continu^  to  read  as  follows: 

Aatiiority:  21  U.S.C  360b,  371. 

s  568.196    |Amenled| 

2.  Section  558.195  Decoqainate  is 
amended  in  the  table  in  paragraph  (d). 
in  the  entry  for  "27,2  (0.003  pet)",  in  the 
second  column,  in  the  entry  for 
"Bacitracin  10  to  50",  under  the  column 
"Limitations"  by  removing  "No. 
000061"  and  adding  in  its  place  "Nos. 
046573  and  011716". 

Dated:  December  8. 1997. 
Stephen  F.  SandloC 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  97-33095  Filed  12-18-97;  8:45  am] 
BUJNQ  oooe  4ia».0t-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Sscretary 

32CFR  Part  175 
(DoO  Instruction  4186.67] 
RiN079a:AF62 

Revitalizing  Base  Cloaurs 
Communitlas  and  Community 
Assistance 

AGENCY:  Department  of  Defense,  Office 
of  the  Deputy  Under  Secretary  of 
Defense  (Industrial  Affairs  and 
Installations). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes 
procedures  for  implementing  section 
2837  of  the  National  Defense 
Authorization  Act  for  FY96  concerning 
the  Federal  Agency  leaseback  of 
property  transferred  to  Local 
Redevelopment  Authorities  (LRAs)  at 
installations  approved  for  closure  or 
realignment,  and  informs  communities 
affected  by  base  closure  of  these 
procedures. 

EFFECTIVE  DATE:  December  19, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Atkin,  Base  Closure  and 
Community  Reinvestment  Office.  400 
Army-Navy  Drive.  Suite  200,  Arlington, 
VA  22202,  telephone  (703)  604-2400. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History  and  Background 
Information 

DoD  published  a  proposed  rule  on  ■ 
February  21, 1997  (62  FR  7966) 
implementing  section  2837  of  the 
National  Defense  Authorization  Act  for 
FY96  (Pub.  L  104-106).  Public 


comments  were  accepted  until  April  22, 
1997.  This  final  rule  addresses  the 
comments  received  on  the  pit^osed 
rule. 

Discnaaion  of  Pidilk:  f-tmniMwiia 

During  the  public  comment  period, 
the  Department  received  over  40  public 
comments  from  14  sources,  including 
numerous  LRAs.  The  comments  are 
summarized  generically  below.  Changes 
that  have  been  made  to  the  rule  in 
response  to  public  comments  are  noted. 
The  comments  fall  into  eight  broed 
categories  including: 

Federal  Tenant  Procttrement  Authority 

Many  comments  requested  that  the 
rule  revise  the  provisions  regarding 
what  services  a  Federal  tenant  may  pay 
for  and  how  the  services  can  be 
obtained.  Examples  include:  (1)  The 
rule  should  authorize  LRAs  to  charge 
Federal  leaseback  tenants  a  Common 
Area  Maintenance  Fee;  (2)  the  rule 
should  authorize  Federal  tenants  to  sole 
source  for  "landlord"  services;  and,  (3) 
the  rule  should  require  Federal  tenants 
to  pay  for  services  if  the  Agency  paid  for 
the  services  when  it  owned  the  property 
(note:  this  would  only  apply  to  existing 
Federal  tenants  rather  than  agencies 
relocating  to  the  site). 

Response:  The  Federal  Government 
cannot  pay  for  municipal  services  that 
are  provided  by  a  locality  to  its 
population  using  tax  revenues.  Doing  so 
would,  in  effect,  result  in  a  taxing  of  the 
Federal  Government.  But,  as  evidenced 
by  numerous  Supreme  Court  Cases 
interpreting  the  Supremacy  Clause  of 
Article  VI  of  the  United  States 
Constitution,  States  cannot  tax  the 
Federal  Government.  With  respect  to 
other  services.  Federal  tenants  can  only 
pay  for  those  services  that  are  a 
requirement  of  the  Federal  Government 
Paying  a  Common  Area  Maintenance 
Fee  could  result  in  the  Federal  tenant 
paying  for  services  that  are  above  and 
beyond  what  is  needed  to  use  the 
property  being  leased.  For  those  services 
that  are  necessary,  the  leaseback 
authority  does  not  remove  the  Federal 
Government's  responsibility  to  abide  by 
existing  procurement  la%vs.  As  a  result, 
such  services  must  be  acquired  using 
existing  procurement  laws  and 
regulations.  In  some  circumstances,  a 
sole  source  contract  may  be  allowable. 

LeasebatJc  Transfer  Approval/Bejection 
Authority 

Out  of  concern  that  prospective 
Federal  tenants  will  reject  an  LRA's 
request  for  a  leaseback  transfer  with 
virtually  no  justification,  some 
comments  requested  that  the  rule 
establish  criteria  that  would  have  to  be 
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met  for  a  Federal  Agency  to  reject  a 
leaseback  in  favor  of  property 
owneiehip.  Other  comments  suggested 
that  an  aroitration  or  grievance  process 
be  established  or  that  the  General 
Services  Administration  (CSA)  should 
be  assigned  the  task  of  approving 
leaseback  requests. 

Response:  The  Federal  Property  and 
Administrative  Services  Act  of  1949 
gives  Federal  Departments  and  Agencies 
priority  on  the  use  of  base  closure  and 
realignment  property.  This  "right  of  first 
refusal"  to  obtain  ownership  of  property 
is  unchanged  by  the  leaseback  authority. 
As  a  result,  DoD  does  not  have  the  legal 
authority  to  require  a  Federal 
Department  or  Agency  to  give  up  the 
right  of  ownership  in  fiavor  of  a 
leasehold  interest.  However.  If  a 
leaseback  is  requested  by  an  LRA,  the 
Department  urges  Federal  Agencies  to 
give  serious  consideration  to  leasing  the 
property  from  the  LRA  instead  of 
pursuing  ownership  through  a  Federal- 
to-Federal  transfer. 

Aocess  For  Securing  Another  Federal 
Tentmt 

The  proposed  rule  specified  that  if  the 
Federal  Tenant  no  longer  requires  use  of 
the  property  before  the  expiration  of  the 
lease  term,  the  remainder  of  the  term 
may  be  satisfied  by  the  same  or  another 
Federal  Agency  for  a  similar  use.  The 
rule  stated  that  CSA  would  assist  in 
identifying  interest  in  the  property. 
Comments  raised  by  the  public 
requested  that  this  process  be  clarified 
to  include  how  CSA  will  screen  for 
another  user  and  how  long  CSA  will 
have  to  secure  another  tenant. 

Response.  Section  175.7(k)(10(vi)  has 
been  amended  to  provide  more 
guidance  on  how  a  replacement  tenant 
would  be  identified  by  CSA.  The  rule 
also  stipulates  that  CSA  would  have 
only  60  days  in  which  to  find  a  new 
tenant 

Valuation  and  Consideration 

Numerous  public  comments 
addressed  the  issue  of  determining 
value  for  the  leaseback  property  and 
setting  the  level  of  consideration.  The 
comments  included:  (1)  The  value  of 
leaseback  property  should  be  set  at  zero; 
(2)  consideration  for  the  leaseback 
property  should  not  be  due  imtil  after 
the  Federal  tenant  vacates;  (3) 
consideration  for  leaseback  property 
should  be  set  at  zero;  and,  (4)  the  nile 
should  define  how  value  will  be 
determined  for  a  stand-alone  leaseback. 

Response:  The  leaseback  authority 
requires  the  Department  to  determine 
the  fair  market  value  of  the  property 
before  transfer.  As  a  result,  the  value  of 
the  leaseback  property  cannot  be  preset 


through  regulation.  The  rule  does  allow, 
however,  for  flexibility  with  respect  to 
payment  terms.  Consideration  can  be  in 
cash  or  in  kind,  and  con  be  paid  up 
front,  over  time,  or  when  the  Federal 
tenant  vacates  the  property,  as  long  as 
the  amount  of  consideration  (or  formula 
for  determining  the  amount  of 
consideration)  and  the  schedule  for 
payment  are  agreed  upon  before  the 
property  is  transferred.  The  value  of 
leaseback  property  being  transfiarred 
under  an  Economic  Development 
Conveyance  (EDC)  will  be  determined 
in  accordance  with  existing  EDC 
valuation  procedures.  Property  being 
conveyed  as  a  stand-alone  leaseback 
will  be  valued  based  on  the  proposed 


reuse. 


Federal  Tenant  Improvements 

Several  LRAs  expressed  concern  that 
the  proposed  rule  allows  a  Federal 
tenant  to  repair,  improve,  and  maintain 
the  property  at  its  expense  without  the 
approval  of  the  LRA.  The  comments 
stated  that  without  requiring  a  Federal 
tenant  to  consult  Mrith  the  LRA. 
alterations  made  to  the  property  could 
be  inconsistent  with  the  community's 
plans  for  ultimate  use  of  the  property. 

Response:  The  Department  agrees 
with  the  comments  that  were  submitted 
and  has  revised  the  rule  to  require 
Federal  tenants  to  consult  with  the  LRA 
before  making  repairs  and 
improvements. 

Insurance 

A  few  comments  requested  that  the 
rule  require  Federal  tenants  to  obtain 
insurance  for  pro{>eTty  leased  back  from 
an  UlA  in  the  same  way  that  LRAs  are 
required  to  have  insurance  for  property 
leased  from  DoD. 

Response:  Requiring  Federal  tenants 
to  obtain  insurance  is  unnecessary 
because  the  Federal  Covemment  is  self 
insured. 

Leaseback  Compatibility  With  Other 
Conveyance  Regulations 

Comments  received  from  another 
Federal  Agency  raised  concerns  that  a 
leaseback  transfer  may  be  incompatible 
with  a  public  benefit  transfer  (PBT) 
when  the  leaseback  property  is  located 
within  the  PBT  property.  For  example, 
for  leaseback  property  located  within  or 
adjacent  to  property  being  conveyed  via 
a  PBT,  the  public  benefit  grantee  may 
not  be  the  LRA — the  recipient  of  the 
leaseback  property.  In  addition,  if 
leaseback  property  is  located  writhin  or 
adjacent  to  PBT  property,  the  Federal 
Agency's  use  of  the  property  may  be 
incompatible  with  the  public  benefit  use 
(e.g.  obstructing  airspace  near  a  public 
airport).  The  comment  reconmiended 


that  the  rule  require  the  Military 
Departments  to  consult  with  the  Fedmal 
sponsoring  Agency  if  the  property  to  be 
transferred  under  the  leaseback 
authority  is  within  or  adjacent  to  PBT 
property. 

Response:  Property  needed  by  another 
Federal  Department  or  Agency  is  either 
transfnred  using  the  Federal-to-Federal 
transfer  process  or  it  is  transferred  to  an 
LRA  and  then  leased  back  to  the  Federal 
entity  under  the  leaseback  authority. 
The  use  of  the  property  is  the  same 
regardless  of  the  transfer  method.  The 
Deftartment  does  not  consult  with 
Federal  sponsoring  Agencies  whwn 
using  a  Federal-to-Federal  transfer,  so 
the  rule  has  not  been  changed  to  requin 
consultation  when  using  a  leaseback.  In 
some  cases  use  of  a  leaseback  transfor 
rather  than  a  Federal-to-Federal  transfer 
could  actually  be  more  beneficial  if  the 
property  is  located  within  or  adjacent  to 
PBT  property  because  the  leaseback  rule 
allows  the  property  to  be  transfened  to 
another  entity  (e.g.  an  airport  authority) 
and  provides  a  guarantee  on  the  future 
use  of  the  property. 

Legality  of  a  Lsaae/LBOsebock 
Arrangement 

Que  comment  stated  that,  contrary  to 
the  provisions  of  §  175.7(k)(7)  of  the 
proposed  rule,  it  is  legally  impossible  to 
have  a  leasebeck  vrithout  firet  deeding 
the  property  to  the  LRA.  The  letter 
stated  that  if  a  Federal  Agency  needs 
access  to  the  property  before  a  deed  can 
be  issued,  the  Military  Department  can 
allow  the  Agency  access  without  first 
going  through  a  leasback  transaction. 
The  Tetter  also  stated  that  non-DoD 
Federal  agencies  would  refuse  to  enter 
into  lease/leaseback  arrangement. 

Response:  The  Department's  legal 
counsel  indicates  that  a  lease  in 
furtherance  of  conveyance/leaseback 
transaction  is  allowable  if  a  deed 
transfer  cannot  yet  be  accomplished. 
But,  the  Department  acknowledges  that 
in  some  circumstances  other  options 
may  be  available  to  provide  a  Federal 
Agency  access  to  the  property  including 
the  use  of  a  permit. 

Statement  of  Determination  and 
Certificationa 

Executive  Order  12866,  "Regulatory 
Plarming  and  Review" 

It  has  been  determined  that  this  rule 
is  not  a  significant  regulatory  action  as 
defined  under  section  3(f)(1)  through 
3(fX4)  of  Executive  Order  12866. 

Pu6/jc  Law  95-354.  "Regulatory 
Flexibility  Act"  (5  U.S.C.  601) 

It  has  been  determined  that  this  rule 
will  not  have  a  significant  economic 
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impact  on  a  substantial  number  of  small 
entities. 

Public  Law  104-13,  "Paperwork 
Reduction  Act  of  1995"  (44  U.S.C. 
Chapter  35) 

It  has  been  certified  that  this  rule  does 
not  impose  any  reporting  or 
recordkeeping  requirements. 

Uat  of  Sobfacta  in  32  CFR  Part  175 

Community  developnumt. 
Government  employees,  Military 
personnel.  Surplus  Government 
property. 

Accordingly,  32  CFR  part  175  ia 
amended  to  read  as  follows: 

PART  175— [AMENOEPI 

1.  The  authority  citation  for  32  CFR 
part  175  continues  to  read  as  follows: 

AaAmtttr.  10  U.S.C  2687  note. 

2.  Section  175.3  is  amended  by 
adding  a  new  paragraph  (I)  to  read  as 
followrs: 

§inj 


(1)  Similar  use.  A  use  that  is 
comparable  to  or  essentially  the  same  as 
the  use  under  the  original  lease. 

3.  Section  175.4.  8175.5,  and  §  175.6 
are  revised  to  read  as  follows: 

i17S.4    PoNey. 

It  is  DoD  policy  to  help  communities 
impacted  by  base  closures  and 
realignments  achieve  rapid  economic 
recovery  through  effective  reuse  of  the 
assets  of  closiiig  and  realigning  bases- 
more  quickly,  more  efficientiy.  and  in 
wajm  based  on  local  market  conditions 
and  locally  developed  reuse  plans.  This 
will  be  accomplished  by  quickly 
ensiuing  that  communities  and  the 
Military  Departments  communicate 
effectively  and  work  together  to 
accomplish  mutual  goals  of  quick 
property  disposal  and  rapid  job 
generation.  This  regulation  does  not 
create  any  rights  of  remedies  and  may 
not  be  relied  upon  by  any  person, 
organization,  or  other  entity  to  allege  a 
denial  of  any  rights  or  remedies  other 
than  those  provided  by  Tide  XXDC  of 
Public  Law  103-160,  Public  Law  103- 
421,  or  Tide  XXVII  of  Public  Law  104- 
106. 


{175.5 

(a)  The  Deputy  Under  Secretary  of 
Defense  (Industrial  Affairs  and 
Installations),  after  coordination  with 
the  General  Counsel  of  the  Department 
of  Defense  and  other  officials  as 
appropriate,  may  issue  guidance 
through  the  publication  of  a  Manual  or 
other  such  docimient  necessary  to 
implement  laws.  Directives  and 
Instructions  on  the  retention  or  disposal 
of  real  and  personal  property  at  closing 
or  realigning  bases. 


(b)  The  Heads  of  the  DoD  Components 
shall  ensure  compliance  with  this  part 
and  guidance  issued  by  the  Assistant 
Secretary  of  Defense  for  Economic 
Security  and  the  Deputy  Under 
Secretary  of  Defense  (Industrial  Afhin 
and  Installations)  on  revitalizing  base 
cl<^ure  conununities. 

( 17S.6   OawDaHona  o(  auMMNlhf. 

(a)  The  auuunity  provided  ^  sectims 
202  and  203  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (40  U.S.C  483  and  484)  for  the 
utiliaation  and  disposal  of  excess  and 
surplus  property  at  closing  and 
realigning  bases  has  been  del^ated  by 
the  Administntor,  GSA.  to  the  Secretary 
of  Defianae  by  delegations  dated  March 
1. 1989;  Octobn  9. 1990;  September  13, 
1991;  and,  September  1, 1995.i 
Authority  under  these  delegations  has 
been  previously  delegated  to  the 
Secretaries  of  the  KGlitazy  Departments, 
who  may  delegate  this  authority  furthn. 

(b)  Authorities  delegated  to  the 
Deputy  Under  Secretary  of  Defense 
(Industrial  A£hin  and  Installations) '  by 
§  174.5  of  this  chapter  are  hereby 
redelegated  to  the  Secretaries  of  the 
Military  Departments,  unless  otherwise 
provided  within  this  part  or  other  DoD 
Directive.  Instruction,  Manual,  or 
Regulation.  These  auUiorities  may  be 
delected  furdier. 

4.  Section  175.7  is  amended  by 
revising  paragraph  (a)(13)(i)  and 
paragraph  (d)(3)(i).  by  reserving 
paragraph  (j)  and  by  adding  paragraph 
(k)  to  read  as  foUows: 


f17S.7 

|l3)*  •  ^ 

(i)  m  unusual  cimmistances, 
extensions  beyond  six  months  can  be 
granted  by  the  Deputy  Under  Secretary 
of  Defanse  (Industrial  Afhirs  and 
Installations). 


i)  In  the  event  there  is  no  LRA 
recognized  by  DoD  and/or  if  a 
redevelopment  plan  is  not  received  from 
the  LRA  within  15  months  from  the 
determination  of  surplus  under 
paragraph  (a)(13)  of  this  section,  (unless 
an  extension  of  time  has  been  granted 


*  Avmilable  bom  the  Base  Qosure  and 
Community  Reinvestment  Office,  400  Amy  Navy 
Drive,  Suite  200,  Ariington.  VA  22202.  email: 
"bMe_reuaeeacq.oad.mil" 

'  A  Deputy  Sectetaiy  of  Defense  memorandum  of 
May  IS.  1996.  "OUSD  (AcquitiUon  and 
Tedinology)  Raoiganization"  diaestablishad  the 
office  of  the  Assistant  Secretary  of  Defense  for 
Economic  Security  and  established  the  office  of  the 
Deputy  Under  Secretary  of  Defense  (Industrial 
Affiurs  and  Installations).  Copies  are  available  from 
the  Base  Qosure  and  Community  Reinvestment 
Office.  400  Army  Navy  Drive,  Suite  200,  Arlii^iton. 
VA  22202,  email:  "beae_r«iiiie>ca.oadjnU" 


by  the  Deputy  Under  Secretary  of 
Defianse  (bidustrial  AflEaiis  and 
Installaticms)),  the  applicable  Military 
Department  shall  proceed  with  the 
disposal  of  property  under  applicable 

Croperty  disposal  and  environmental 
ws  and  regulations. 

(k)  Leoasbodc  o/rsa7  property  at  bam 
chmire  and  realigrunent  sitas.  (1) 
Section  2905(bM4Xc)  of  Public  Law  101- 
510. 10  U.S.C  2687  note  (BRAC 1980), 
as  added  by  section  2837  of  PuUic  Law 
104-106,  ^ves  the  Secntary  of  Defense 
the  authority  to  transfer  raal  piopetty 
that  is  still  needed  by  a  Pedenl 
Department  at  Agency  to  an  LRA 
provided  the  LRA  agrees  to  lease  the 
property  back  to  the  Fedecal  Depvtmemt 
or  Agency  in  accordance  with  all 
stetutory  and  rsgulatoiy  guidance.  The 
purpose  of  this  authority,  heiriiiaikar 
refenad  to  as  a  "leaseback."  is  to  enable 
the  LRA  to  obtain  ownership  of  the 
property  pursuant  to  the  BRAC  process 
while  still  ensuring  that  the  Fedoal 
need  for  use  of  the  property  is 
accommodated. 

(2)  Sul^ect  to  BRAC  1990  and  this 
part,  the  decision  whether  to  transfer 
property  pursuant  to  a  leasriiack  rests 
with  the  relevant  miliary  depertmeoL 
However,  a  military  depertment  may 
only  transfer  property  via  a  leasebeck  if 
the  Federal  mtity  that  needs  tlw 
property  agraes  to  the  leaseback 
airanaement 

(3)  u  for  any  reason  property  caimot 
be  transfiBned  pursuant  to  a  leaseback 
(e.g.,  the  relevant  Federal  Agency 
prefers  ownership,  the  LRA  and  the 
Federal  entity  cannot  agree  on  terms  of 
the  lease,  or  the  military  department 
determines  that  a  leaseback  would  not 
be  in  the  F'ederal  interest),  such 
property  shall  remain  in  Federal 
ownership  unless  and  ujitil  the  relevant 
landholding  entity  determines  that  it  is 
surplus  piusuant  to  the  Federal  Property 
Manasement  Regulatfons. 

(4)  u  a  btiilding  or  structure  is 
proposed  for  transfer  under  this 
authority,  that  which  is  leesed  back  to 
the  Federal  Department  or  Agency  may 
be  all  or  a  portion  of  that  building  or 
structure. 

(5)  The  leasebeck  authority  may  be 
used  at  all  installations  approved  for 
closure  or  realignment  undn  BRAC 
1990. 

(6)  Transfers  under  this  authority 
must  be  to  an  LRA. 

(7)  Transfisrs  under  this  authority  may 
be  by  lease  in  furtherance  of  conveyance 
or  deed.  A  lease  in  furtherance  of 
conveyance  is  appropriate  only  in  those 
circumstances  where  deed  transfer 
cannot  be  accomplished  because  the 
requirements  of  the  Comprehensive 
Environmental  Response, 
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Compensation,  and  Liability  Act 
(CERCI.A)  (42  U.S.C.  9601.  et  seq.)  for 
such  transfer  have  not  been  met.  The 
lease  in  furtherance  of  conveyance  or 
accompanying  contract  shall  include  a 
provision  stating  that  the  LiL\  agrees  to 
take  title  to  the  property  when 
requirements  for  the  transfer  have  been 
satisfied. 

(8)  The  leaseback  authority  can  be 
used  to  transfier  property  that  is  needed 
either  by  existing  Federal  tenants  or  by 
Federal  Departments  or  Agencies 
desiring  to  locate  onto  the  property  after 
operational  closure.  The  Military 
[department  that  is  closing  or  realigning 
the  installation  may  not  transfer 
property  to  an  LRA  under  this  authority 
and  lease  it  back  unless: 

(i)  The  Military  Department  is  acting 
in  an  Executive  Agent  capacity  on 
behalf  of  a  Defense  Agency  that  certifies 
that  a  leaseback  is  in  the  interest  of  that 
Defense  Aeency;'or, 

(ii)  The  Secretary  of  the  Military 
Department  certifies  that  a  leaseback  is 
in  the  best  interest  of  the  Military 
Department  and  that  use  of  the  property 
by  the  Military  Department  is  coiuistent 
with  the  obligation  to  close  or  realign 
the  installation  in  accordance  with  the 
recommendations  of  the  Defense  Base 
Closure  and  Realignment  Commission. 

(9)  Property  eligible  for  a  leaseback  is 
not  surplus  because  it  is  still  needed  by 
a  Federal  entity.  However, 
notwithstanding  that  the  property  is  not 
surplus  and  that  the  LRA  would  not 
otherwise  have  to  include  such  property 
in  its  redevelopment  plan,  the  UlA 
should  include  the  proposed  leaseback 
of  property  in  its  redevelopment  plan, 
taking  into  account  the  planned  Federal 
use  of  such  property. 

(10)  The  terms  of^the  LRA's  lease  to 
the  Federal  entity  should  afford  the 
Federal  Department  or  Agency  rights  as 
close  to  those  associated  with 
ovimership  of  the  property  as  is 
practicable.  The  requirements  of  the 
General  Services  Acquisition  Regulation 
(GSAR)  (48  CFR  Part  570)  are  not 
applicable  to  the  lease,  but  provisions  in 
the  GSAR  may  be  used  to  the  extent 
they  are  consistent  with  this  p>art.  The 
terms  of  the  lease  are  negotiable  subject 
to  the  following: 

(i)  The  lease  shall  be  for  a  term  of  no 
more  than  50  years,  but  may  provide  for 
options  for  renewal  or  extension  of  the 
term  at  the  request  of  the  Federal 
Department  or  Agency  concerned.  The 
lease  term  should  be  based  on  the  needs 
of  the  Federal  entity. 

(ii)  The  lease,  or  any  renewals  or 
extensions  thereof,  shall  not  require 
rental  payments. 

(iii)  The  lease  shall  not  require  the 
Federal  Government  to  pay  the  LRA  or 


other  local  government  entity  for 
municipal  services  including  fire  and 
police  protection. 

(iv)  The  Federal  Department  or 
Agency  concerned  may  be  responsible 
for  services  such  as  janitorial,  grounds 
keeping,  utilides,  capital  maintenance, 
and  other  services  normally  provided  by 
a  landlord.  Acquisition  of  such  services 
by  the  Federal  Department  or  Agency  is 
to  be  accomplished  through  the  use  of 
Federal  Acquisition  Regulation 
procedures  or  otherwise  in  accordance 
with  applicable  statutory  and  regulatory 
requirements. 

(v)  The  lease  shall  include  a  provision 

iirohibiting  the  LRA  from  transferring 
ee  title  to  another  entity  during  the 
term  of  the  lease,  other  than  one  of  the 
fiolitical  jurisdictions  that  comprise  the 
LHA,  witiiout  the  written  consent  of  the 
Federal  Department  or  Agency 
occupying  the  leaseback  property. 

(vi)  The  lease  shall  include  a 
provision  specifying  that  if  the  Federal 
Department  or  Agency  concerned  no 
longer  needs  the  property  before  the 
expiration  of  the  term  of  the  lease,  the 
remainder  of  the  lease  term  may  be 
satisfied  by  the  same  or  another  Federal 
Department  or  Agency  that  needs 
property  for  a  similar  use. 

(A)  Prior  to  exercising  this  option,  the 
Federal  tenant  shall  consult  with  the 
UlA  concerned  or  other  property  owner 
if  the  property  has  been  conveyed  by  the 
UlA  to  another  entity  in  accordance 
with  §  175.7(k)(10)(v)  of  this  part. 

(B)  If  the  Federal  tenant  decides  to 
exercise  this  option  af^er  consulting 
with  the  LHA  or  other  property  owner, 
it  shall  notify  the  appropriate  General 
Services  Administration  regional  office 
that  the  property  is  available  for  use  by 
a  Federal  Department  or  Agency.  The 
General  Services  Administration 
regional  office  shall  have  60  days  from 
the  date  of  notification  in  which  to 
identify  a  Federal  Department  or 
Agency  to  serve  out  the  term  of  the  lease 
and  to  notify  the  LRA  or  other  property 
owner  of  the  new  tenant.  If  the  regional 
office  does  not  notify  the  UlA  or  other 
property  owner  of  a  new  tenant  within 
60  days  &om  the  date  of  notification,  the 
property  is  available  for  use  by  the  LRA 
or  other  property  owner. 

(C)  If  the  Federal  tenant  decides  not 
to  exercise  this  option  after  consulting 
with  the  LRA  or  other  property  owner, 
the  property  is  available  for  use  by  the 
LRA  or  other  property  owner. 

(vii)  The  terms  of  the  lease  shall 
provide  that  the  Federal  Department  or 
Agency  may  repair  and  improve  the 
property  at  its  expense  after 
consultation  with  the  LRA. 


(11)  Conveyance  to  an  LRA  under  this 
authority  shall  be  in  one  of  the 
following  ways: 

^(i)  Lease  back  property  that  will  be 
conveyed  under  an  Economic 
Development  Conveyance  (EDC)  shall 
be  conveyed  as  part  of  the  EDC  in 
accordance  with  the  existing  EDC 
procedures  and  §  175.7(k)(ll)(ii)(B)(4). 
The  LRA  shall  submit  the  following  in 
addition  to  the  application  requirements 
outlined  in  §  175.7(e)(5): 

(A)  A  description  of  the  parcel  or 
parcels  the  LRA  proposes  to  have 
transferred  to  it  and  then  to  lease  back 
to  a  Federal  Department  or  Agency; 

(B)  A  written  statement  signed  by  an 
authorized  representative  of  the  Federal 
entify  that  it  agrees  to  accept  a  leaseback 
of  the  properfy;  and, 

(C)  A  statement  explaining  why  a 
leaseback  is  necessary  for  the  long-term 
economic  redevelopment  of  the 
installation  property. 

(ii)  Leaserack  property  not  associated 
with  property  to  be  conveyed  under  an 
EDC  shall  be  conveyed  in  accordance 
with  the  following  procedures: 

(A)  As  soon  as  possible  after  the 
LRA's  submission  of  its  redevelopment 
plan  to  the  DoD  and  HUD,  the  LRA  shall 
submit  a  request  for  a  leaseback  to  the 
Military  department.  The  Military 
Department  may  impose  additional 
requirements  as  necessary,  but  at  a 
minimum,  the  request  shall  contain  the 
following: 

(})  A  description  of  the  parcel  or 
parcels  the  LRA  proposes  to  have 
transferred  to  it  and  then  to  lease  back 
to  a  Federal  Department  or  Agency; 

(2)  A  written  statement  signed  by  an 
authorized  representative  of  the  Federal 
entify  that  it  agrees  to  accept  a  leaseback 
of  the  properfy;  and, 

(J)  A  statement  explaining  why  a 
leaseback  is  necessary  for  the  long-term 
economic  redevelopment  of  the 
installation  properfy. 

(B)  The  transfer  may  be  for 
consideration  at  or  below  the  estimated 
present  f^  market  value.  In  those 
instances  in  which  the  property  is 
conveyed  for  consideration  below  the 
estimated  present  fair  market  value,  the 
Military  Department  shall  prepare  a 
written  explanation  of  why  the 
estimated  present  fair  market  value  was 
not  obtained. 

(I)  In  a  rural  area,  the  transfer  shall 
comply  with  §  175.7(f)(5). 

{2)  Payment  may  be  in  cash  or  in- 
kind. 

(3)  The  Military  Department  shall 
determine  the  estimated  present  fair 
market  value  of  the  property  before 
transfer  under  this  authority. 

(4)  The  exact  amount  of 
consideration,  or  the  formula  to  be  used 
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to  determine  that  consideration,  as  well 
as  the  schedule  for  payment  of 
consideration  must  be  agreed  upon  in 
writing  before  transfiBr  imder  this 
authorify. 

Dated:  DBcember  15, 1997. 
L.M.  Bynmn, 

Alternate  OSD  Federal  Begitter  Liaison 
Offlcer,  Department  of  Defense. 
[FR  Doc.  97-33109  Filed  12-18-47;  8:45  am] 
■UMOOOOCl 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  \IVHO  ARE  BUND  OR 
SEVERELY  DISABLED 

41  CFR  Parte  51-2, 51-4,  and  51^ 


i  MnwnanMrns  lo 
Cofmnlttaa  Regulations 

AQBICV:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 
action:  Final  rule. 


summary:  The  Committee  U  r-h«ng<»g 
five  sections  of  its  regulations  to  clarify 
them  and  improve  the  e£Bciency  of 
operation  of  the  Committee's  Javits- 
Wagner-OTtay  (JWOD)  Program.  The 
changes  are  necessary  to  clarify  and 
expand  earlier  regulation  changes  and  to 
eliminate  unnecessary  regulatory 
language. 

EFFECTIVE  DATE:  January  20, 1998. 
AODRESacS:  Conunittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3.  Suite  310, 
1215  Jefiianon  Davis  Midway. 
Arlingtfm.  Virginia  22202-4302. 
FOR  FURTNERaiPORMATION  OOffTACT:  G. 
John  Heyer  (703)  603-0665.  Copies  of 
this  notice  will  be  made  available  on 
request  in  computer  diskette  format 
SUFPLEMEKTARY  MFORMATION:  The 
Committee  is  amending  §  51-2.4  of  its 
regulations  to  clarify  fiuther  that  its 
authorizing  statute,  the  JWOD  Act.  41 
U.S.C  46— Mc.  treats  addition  of 
commodities  and  services  to  the 
Procurement  List  and  the  establishment 
by  the  Conunittee  of  a  fidr  market  price 
as  two  separate  functions  and  applies 
the  requirement  for  notice  and  comment 
rulemaking  only  to  the  addition 
function,  lliis  area  was  first  addressed 
in  1994  (59  FR  59338.  Nov.  16, 1994) 
with  the  removal  of  fail  maAat  price 
from  the  list  of  suitabilify  criteria  for 
Prociirement  List  additions,  in 
accordance  with  a  1992  court  decision, 
McGregor  Printing  Corporation  v.  Kemp. 
802  F.  Supp.  519.  527  (D.D.C).  iw'd  on 
other  grounds,  20  F.3d  1188  (D.C  Cir. 
1994).  The  amendment  states  that  the 
Conunittee  does  not  consider  comments 


on  proposed  £air  market  prices  for 
commodities  and  services  proposed  .for 
addition  to  the  Procurement  List  to  be 
pertinent  to  a  suitabilify  determination. 
Accordingly,  they  will  not  be  addressed 
when  the  Committee  makes  an  addition 
decision.  This  amendment  will  not 
affect  the  abilify  of  Govenunent  and 
other  appropriate  parties  to  comment  on 
proposed  fair  market  prices  and  price 
changes  in  connection  with  the 
Committee's  fair  market  pricing  process. 
The  Committee  is  also  removing 
paragr^th  51-2.4(aX4)(C)  of  its 
regulations  to  eliinkiate  one  of  two 
essentially  redundant  statements  in 
§  51-2.4  to  the  effect  that  the  Committee 
considers  pertinent  comments  when 
making  its  addition  decisions. 

The  Committee  also  amended 
paragraphs  (bM6)  and  (cMl)  of  §  51-4.3 
of  its  r^iulations  in  1994  (59  FR  59343) 
to  allow  the  acceptance  of  State 
certifications  of  blindness  or  other 
severe  disabilities  as  doctunentation  of 
disabilify.  in  addition  to  reports  by 
individual  health  professionals.  Mai^  of 
these  certifications,  however,  are  done 
by  health  professionals  at  local 
govemmmital  bodies,  such  as  public 
schools.  The  new  amendment  to  thi« 
section  will  allow  acceptance  of  these 
certifications.  ■    ' 

Paragraph  (c)  of  $  51-4.4  of  the 
Committee's  regulations  permits 
nonprofit  agencies  participating  in  the 
JWOD  Pro-am  to  subcontract  a  portion 
of  the  process  for  providing  a 
commodity  on  the  Procurement  List 
The  amendment  wiU  extend  this 
permission  to  sovices  on  the 
Prociuement  List,  and  would  specify 
how  the  Committee  will  oversee  routine 
subcontracting  of  a  part  of  the 
production  process. 

Paragraph  (c)  of  §  51-6.12  of  the 
Committee's  regulations  requires 
Government  contracting  activities  to 
provide  a  90-day  notice  when  rhunging 
the  scope  of  work  of  a  service  on  the 
Procurement  List  rhe  amendment  will 
make  it  clear  that  thi4  notice 
requirement  also  applies  to  situations 
where  the  contracting  activify  converts 
a  service  to  pwfonnance  by  Government 
personnel. 

Prior  to  the  1991  revision  of  the 
Committee's  regulations  (56  FR  48974. 
Sqpt  26. 1991),  the  matters  contained  in 
ctuient  parts  51-5  and  51-6  were  in  a 
single  part  51-5,  which  had  a  disputes 
provision  applicable  to  the  entire  part  of 
the  Committee's  regulations.  The 
amendment  clarifies  the  disputes 
provision.  §  51-6.14.  to  state  its 
applicahilify  to  both  parts  51-5  and  51- 
6. 


Public  Commenta  on  tim  riinMieed  Rnle 

The  Committee  published  the 
proposed  rule  in  the  Federal  Regiatar  of 
September  26. 1997  (62  FR  50547).  One 
comment  was  received,  from  counsel  for 
a  manufectiu^r  which  is  objecting  to  a 
recenUy  proposed  addition  to  the 
Prociuement  List.  The  comment 
addressed  only  the  proposed  changes  to 
41  CFR  51-2.4,  which  contains  the 
Committee's  criteria  for  nmlring 
additions  to  the  Procurement  List  No 
comments  were  received  on  the  other 
proposed  regulatory  changes  aimounced 
by  the  Committee  at  that  time. 

As  noted  above,  the  changes  to  41 
CFR  51-2.4  were  intended  to  emphasize 
the  Committee's  conclusion  that  its 
authorizing  statute  treats  the 
Committee's  addition  of  commodities 
and  services  to  the  Procurement  List 
and  its  establishment  of  feir  maricet 
prices  for  these  conunodities  and 
services  as  two  separate  Committee 
functions.  The  statutory  requirement  for 
notice  and  comment  ndemaking,  in  the 
Committee's  view,  applies  only  to  the 
fint  of  these  functions. 

The  commenter  challenged  the 
Committee's  conclusion  that  the  holding 
cited  from  the  1992  McGregor  decision 
in  support  of  the  Committee's  view  was 
not  reversed  by  the  1994  appeals  court 
decision.  While  unable  to  point  to 
specific  language  in  the  later  decision 
reversing  the  lower  court's  holding,  the 
commenter  indicated  that  the  holmng 
was  reversed  "by  implication"  because 
the  later  decision  discussed  the 
Committee's  shortcomings  on  its  ftiir 
maricet  price  determination  in  the 
rulemaking  at  issue.  If  the  appeals  court 
did  not  intend  to  reverse  the  lower 
court's  holding,  the  commenter  argued, 
this  discussion  would  be  a  mere  waste 
of  space  in  the  appeals  court's  opinion. 
The  McGresgor  appellate  decision  set 
aside  the  Coinmittee's  rulemaking,  and 
reversed  the  lower  coiut,  because  the 
appellate  court  concluded  that  the 
Coinmittee's  ndemaking  record  did  not 
support  the  Committee's  concltisions 
and  the  Committee  did  not  adequately 
explain  the  basis  for  its  conclusions. 
The  regulation  stating  the  Committee's 
criteria  for  Procurement  List  additions 
which  was  in  effect  «^ien  the  contested 
rulemaking  took  place  included  feir 
market  price  among  the  criteria. 
Accordingly,  the  discussion  cited  by  the 
commenter  from  the  appellate  court 
opinion  noted  the  shortcomings  in  the 
Committee's  administrative  record  and 
Federal  Ragister  notice  which  pertained 
to  the  Committee's  explanaticm  of  its 
rationale  for  deciding  that  the  pricing 
criterion  had  been  met,  as  a  part  of  its 
longer  discussion  of  the  Committee's 
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shortcomings  in  documenting  and 
explaining  its  conclusions  on  all  the 
addition  criteria.  Because  the  regulation 
made  fair  market  price  an  addition 
criterion,  and  thus  subject  to  the 
rulemaking  requirement,  the  appellate 
court  did  not  luve  to  address  the  lower 
court's  holding  that  pricing 
determinations  are  reserved  to  the 
Committee  alooe  because  the  JWOD  Act 
makes  price  datatminations  a  separate 
function  from  additions  to  the 
Procurement  List. 

The  Committee's  1994  regulatory 
change  (59  FR  59338,  Nov.  16,  1994) 
removed  fair  market  price  from  the 
addition  criteria  to  restore  the 
separation  of  functions  established  by 
the  JWOD  Act.  The  current  revisions  to 
41  CFR  51-2.4  merely  make  the 
separation  clearer,  in  light  of  subsequent 
failures  by  commenting  parties,  notably 
this  commenter.  to  see  the  distinction. 
The  Committee  does  not  believe  that  the 
current  revision  to  this  regulation,  and 
the  1904  revision,  which  the  commenter 
also  challenged,  are  legally  improper,  as 
the  commenter  claimed. 

The  commenter  also  objected  to  the 
Committee's  reliance  on  the  lower  court 
opinion  in  McGregor  on  the  grounds 
that  the  McGregor  decisions  did  not 
address  a  situation  in  which  a 
commenter  made  specific  allegations 
about  information  supporting  prop>osad 
prices  submitted  for  Committee 
consideration  by  central  nonprofit 
agencies.  Because  McGregor  did  ndt 
address  this  situation,  the  commenter 
claims  that  it  cannot  be  used  as  a  basis 
for  excluding  comments  on  a  proposed 
addition  merely  because  they  concern 
pricing  issues. 

The  Committee  does  not  believe  that 
the  commenter's  claim  on  this  point  is 
relevant  to  the  Committee's  legal 
authority  to  revise  41  CFR  51-2.4  as  it 
did  in  1094  and  is  doing  now.  As  noted 
below,  the  Committee  does  not  intend  to 
ignore  significant  comments  on  its  fair 
market  prices.  It  will  consider  them  in 
connection  with  the  process  for      ' 
establishing  a  fair  market  price,  not  in 
connection  with  the  rulemaking  process 
required  for  a  Procurement  List 
addition. 

The  commenter  also  advanced  several 
legal  and  policy  arguments  for  his 
position  that  comments  on  a  Cair  market 
price  must  be  addressed  in  connection 
%vith  a  Procurement  List  addition.  The 
commenter  claimed  that  a  isir  market 
price  is  set  before  the  corresponding 
addition  decision  is  made,  so  if  the 
price  is  incorrect,  the  addition  would  be 
legally  deflective  unless  the  price  is 
corrected.  The  commenter  also  claimed 
that  a  correct  fair  market  price  is  the 
only  restraint  on  addition  to  the 


Procurement  List  of  commodities  and 
services  on  which  little  direct  labor  is 
performed  by  people  with  severe 
disabilities,  and  that  it  would  do  no 
good  for  a  commenter  to  question  a  t&lr 
market  price  after  the  decision  is  made, 
because  the  Government  would  contract 
for  the  conunodity  or  service  and  the 
price  could  not  be  corrected.  The 
commenter  indicated  that  resolving 
these  price  questions  at  the  time  of 
addition  would  not  be  unduly 
burdensome  for  the  Committee  staff. 

The  Committee  does  not  agree  with 
the  commenter's  contention  that  a  Aiir 
marliet  price  is  established  before  a 
commodity  or  service  is  added  to  the 
Procurement  List.  While  a  proposed  fair 
market  price  is  calculated  in  accordance 
with  the  Committee's  pricing  policies, 
and  the  nonprofit  agency  agrees  to 
produce  at  that  price,  before  the 
proposal  is  sent  to  the  Committee  for  an 
addition  decision,  the  Committee  must 
make  the  actual  pricing  decision  once  it 
has  made  its  addition  decision.  The 
Committee  may  exercise  its  discretion  to 
reject  the  proposed  price  and  set 
another  which  foils  within  its  pricing 
guidelines.  The  addition  decision 
fonction,  including  the  rulemaking 
requirement,  precedes  the  pricing 
function  in  the  JWOD  Act.  and  the 
Committee's  decision  format  was 
revised  in  1004  to  be  consistent  with  the 
statute. 

The  Committee  also  disagrees  with 
the  conunenter's  contention  that  a  foir 
market  price  ensxires  that  sufficient 
qualifying  direct  labor  is  being 
performed  by  the  nonprofit  agency. 
Direct  labor  was  s  separate  addition 
criterion  from  foir  market  price  before 
the  1994  regulatory  revision,  and  the 
two  had  to  be  independently  satisfied 
before  a  commodity  or  service  could  be 
added  to  the  Procurement  List.  Direct 
labor  remains  an  addition  criterion 
since  the  removal  of  foir  market  price 
from  the  criteria  list. 

The  conunenter's  contention  that  fair 
market  price  cannot  be  changed  after  a 
Procurement  List  addition  is  made  is 
not  consistent  with  either  the 
Committee's  pricing  policy  or  its 
practice  in  the  pricing  area.  The 
Committee  has  a  long  history  of  making 
price  changes  as  appropriate,  including 
changes  made  as  a  resiilt  of  informed 
comments.  The  very  document  in  which 
the  commenter  made  his  comments  on 
this  rulemaking  also  contains 
information  submitted  to  demonstrate  to 
the  Committee  that  some  of  its  prices 
are  not  correct,  and  this  document 
supplements  earlier  and  more  detailed 
information  on  that  same  subject  which 
the  Committee  staff  is  analyzing  with  s 


view  toward  correcting  the  prices  at 
issue  if  appropriate. 

The  biuden  on  the  Committee  staff  of 
reviewing  comments  on  prices  as  part  of 
an  addition  would  not  greatly  exceed 
the  burden  of  considering  them  as  part 
of  the  pricing  process.  The  Committee 
believes,  however,  that  it  would  not  be 
appropriate  to  burden  the  addition 
process  with  a  tnatter  more  logically 
belonging  to  the  pricing  process.  As 
iiuiicated  above,  there  is  now  no 
statutory  or  regulatory  requirement  to 
confuse  these  two  processes  as  the 
commenter  would  have  the  Committee  < 
do. 

Finally,  the  commenter  claimed  that 
the  Committee  must  allow  comments  on 
foir  market  price  "at  some  point  in  the 
process."  That  point  is  the  pricing 
process,  which  includes  both  the 
establishment  of  an  initial  fair  market 
price  and  changes  in  the  price.  As 
indicated  above,  the  Committee  will 
entertain  significant  comments  on 
specific  prices  from  affected  parties  in 
connection  with  that  process.  The 
Committee  will  not,  however,  allow 
commenters  to  use  the  addition  process 
to  raise  issues  not  covered  by  the 
addition  criteria,  or  to  delay  the 
addition  process  with  larger  policy 
questions  such  as  the  nature  of  a  foir 
market  price,  as  has  occurred  in  the 
past 

Sagnlatoiy  Flexibility  Act 

I  certify  that  this  revision  of  the 
Committee  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  revision  clarifies  program 
policies  and  does  not  essentially  cdiange 
the  impact  of  the  regulations  on  small 
entities. 

Paperwork  Kaductian  Act 

The  Paperwork  Reduction  Act  does 
not  apply  to  this  rule  because  it  contains 
no  new  information  collection  or 
recordkeeping  requirements  as  defined 
in  that  Act  and  its  regulations.   ' 

Executhra  Order  No.  128M 

The  CtHnmittee  has  been  exempted 
from  the  regulatory  review  requirements 
of  the  Executive  CMer  by  the  Office  of 
Information  and  Regulatory  Afiairs. 
Additionally,  the  rule  is  not  a 
significant  regulatory  action  as  defined 
in  the  Executive  Order. 

LietofSiAfects 

41  CFR  Part  51-2 

Organization  and  functiona 
(Government  agencies). 
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41  CFR  Part  51^ 

Reporting  and  recordkeeping 
requirements. 

41  CFR  Part  51-6 

Government  procurement. 
Handicapped. 

For  the  reasons  set  out  in  the 
preamble.  Parts  51-2, 51-4,  and  51-6  of 
Title  41.  Chapter  51  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

1.  The  authority  citation  for  Parts  51- 
2,  51-4,  and  51-6  continues  to  read  as 
follows: 


Amhortty:  41  U.S.Q  4&-48c 

PART  51-a— COMUmEE  FOR 
inJRCHASE  FROM  PEOPLE  WHO  ARE 
BUND  OR  SEVERELY  OiSABLEO 

2.  Section  51-2.4  is  amended  by 
removing  paragraph  (a)(4)(C)  and  adding 
a  sentence  to  paragraph  (b),  to  reed  as 
follows: 

151-0.4    Determination  of  aultablUty. 

(b)  *  *  *  Because  the  Committee's 
authorify  to  establish  foir  market  prices 
is  separate  from  its  authorify  to 
determine  the  suitability  of  a 
commodity  or  service  for  addition  to  the 
Procurement  List,  the  Committee  does 
not  consider  comments  on  proposed  foir 
market  prices  for  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List  to  be  pertinent  to  a 
suitability  determination. 

PART  51-4— NONPROFIT  AQENQES 

3.  Section  51-4.3  is  amended  by 
revising  paragraphs  (b)(6)  and  (c)(1),  to 
read  as  follows: 

{51-4J    Maintaining  qualificatkNt. 

•        *        *        •        • 

(6)  Maintain  a  file  for  each  blind 
Jndividual  performing  direct  labor 
which  contains  a  written  report 
reflecting  visual  acuity  and  field  of 
vision  of  each  eye.  with  best  correction, 
signed  by  a  person  licensed  to  make 
such  an  evaluation,  or  a  certification  of 
blindness  by  a  State  or  local 
governmental  entity. 

(c)*  •  • 

(1)  A  written  report  signed  by  a 
licensed  physician,  psychiatrist,  or 
qualified  psychologist,  reflecting  the 
nature  and  extent  of  the  disability  or 
disabilities  that  cause  such  person  to 
qualify  as  a  peraon  with  a  severe 
disability,  or  a  certification  of  the 
disability  or  disabilities  by  a  State  or 
local  governmental  entity. 


4.  Section  51-4.4  is  amended  by 
revising  paragraph  (c).  to  read  as 
follows: 

151-4.4    Sutwontiacting. 


(c)  Nonprofit  agencies  may 
subcontract  a  portion  of  the  process  for 
producing  a  commodity  or  providing  a 
service  on  the  Procurement  List 
provided  that  the  portion  of  the  process 
retained  by  the  prime  nonprofit  agency 
generates  employment  for  persons  who 
are  blind  or  have  other  severe 
disabilities.  Subcontracting  intended  to 
be  a  routine  part  of  the  production  of  a 
commodity  or  provision  of  a  service 
shall  be  identified  to  the  Committee  at 
the  time  the  commodity  or  service  is 
proposed  for  addition  to  the 
Prociu«ment  List  and  any  significant 
changes  in  the  extent  of  suboontracting 
must  be  approved  in  advance  by  the 
Committee. 


PART  51-6— PROCUREMENT 
PROCEDURES 

5.  Section  51-6.12  is  amended  by 
revising  paragraph  (c).  to  read  as 
follows: 


151-6.12    SpedHcation  changea 
similar  actkMia. 


(c)  For  services  on  the  Procurement 
List,  the  contracting  activity  shall  notify 
the  nonprofit  agency  furnishing  the 
service  and  the  central  nonprofit  agency 
concerned  at  least  90  days  prior  to  the 
date  that  any  changes  in  the  statement 
of  woric  or  other  conditions  of 
performance  will  be  reqiiired,  including 
assumption  of  performance  of  the 
service  by  the  contracting  activity. 
»        *        •        •        * 

6.  Section  51-6.14  is  revised  to  read 
as  follows: 

151-6.14   Olaputes. 

Disputes  between  a  nonprofit  agency 
and  a  contracting  activity  arising  out  of 
mattera  covered  by  parts  51-5  and  51- 
6  of  this  chapter  shall  be  resolved, 
where  possible,  by  the  contracting 
activity  and  the  nonprofit  agency,  with 
assistance  from  the  appropriate  central 
nonprofit  agency.  Disputes  which 
cannot  be  resolved  by  these  parties  shall 
be  reforred  to  the  Committee  for 
resolution. 

Etated:  December  16. 1997. 
Beverly  L.  Milkman. 
Executive  Director. 

(FR  Doc.  97-33200  Filed  12-l»-g7;  8:45  am) 
BNJJNa  CODE  «3B9-«1-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Institiite  of  Museum  and  Library 


46  CFR  ChaplM^  XI.  Subch^Mar  E 

Change  Of  Code  of  Federal 
Ragulattons  Subctiaptar  Heading  To 
Raflact  Naw  Name  of  Instttula 

AQENCY:  Institute  of  Museum  and 
Library  Services  (IMLS).  NFAH. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  implements 
The  Museum  and  Library  Services  Act 
of  1096.  which  expanded  the  functions 
of  the  existing  Institute  of  Museum 
Services  to  create  The  Institute  of 
Museum  and  Library  Services  (the 
"InsUtute"),  by  amending  the  title  of  the 
Institute  of  Museum  Services 
regulations  to  reflect  the  new  name  of 
the  agency. 

DAIfeS:  This  final  rule  is  eCfoctive 
December  19, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mary  Ann  Bittner.  Director  of 
Legislative  and  Public  Afhirs,  Institute 
of  Museum  and  Library  Services.  1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20405.  Telephone: 
(202)  606-8536. 

SUPPLEMBfTARY  INFORMATION:  The 
Museum  and  Library  Services  Act  of 
1996  (the  "Act"),  set  forth  at  20  U.S.C 
961  ef  seq.,  expanded  the  functions  of 
the  existing  Institute  of  Museum 
Services  to  create  The  Institute  of 
Musetun  and  Library  Services.  This  riile 
implements  the  Act,  by  amending  the 
title  of  the  Institute  of  Musetun  Services 
regulations  to  reflect  the  new  name  of 
the  agency. 

The  Institute  of  Museum  and  Library 
Services  considers  this  rule  to  be  a 
technical  amendment  which  is  exempt 
from  notice-and-comment  under  5 
U.S.C.  533(b)(3)(A).  This  rule  is  not  a 
significant  rule  for  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Managemmt 
and  Budget  As  required  by  the 
Regulatory  Flexibility  Act,  the  Institute 
certifies  that  these  regulatory 
amendments  will  not  have  a  significant 
impact  on  small  business  entities. 

For  the  reasons  stated  in  the  preamble 
and  under  the  authority  of  20  U.S.C  961 
et  seq.,  the  Institute  of  Museum  and 
Library  Services  amends  45  CFR, 
Chapter  XI,  Subchapter  E  as  follows: 

1.  Revise  the  heading  for  Subchapter 
E  to  read  as  follows: 
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•UaCHARTER  E-INtTTTUTE  OF  MUSBJM 
AND  UBfURY  SERVICES 

Dated:  December  16, 1097. 
MaryAaaStttMr. 

FmieraJ  Kapater  Officm. 

IFR  Doc.  97-33214  Filed  12-l»-«7:  8:43  un) 

■lUJNOOOM  70M-01-M 


FEDERAL  COMMUNICATtONS 
COMMISSION 

47  CFR  Part  73 

PMI  Decfcal  Na  9S-t1S:  Mi-M12] 

Radio  Broadcasting  Servicea; 
Windsor,  NY 

AQDICY:  Federal  CommunicaUons 

CommiMion. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Vixon  Valley  Broadcasting, 
•lIoU  Channel  2g4A  to  Windsor,  NY,  as 
the  community's  first  local  aural 
transmission  service.  See  61  FR  58301, 
November  14, 1996.  Channel  294A  can 
be  allotted  to  Windsor  with  a  site 
restriction  of  11.6  kilometers  (7.2  miles) 
east,  at  coordinates  42-03-04  North 
Latitude  and  7S-30-18  West  Longitude, 
to  avoid  a  short-spacing  to  Station 
WHCD,  Channel  295B,  Auburn,  NY. 
Canadian  concurrance  in  the  allotment 
has  been  received  since  Windsor  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  January  26,  1998.  A 
flling  window  for  Channel  294A  at 
Windaor.  NY.  «vill  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Lealie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  418-2180. 

SUPFLSNENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Refxirt 
and  Order.  MM  Docket  No.  96-218, 
adopted  December  3, 1997.  and  released 
December  12. 1907.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street. 
NW.  Washington.  DC  20036. 

Uat  of  Snbfecta  in  47  CFR  Part  73 

Radio  broadcasting. 


Part  73  of  THle  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-{AMENOED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


rr        Autherity:  47  U.S.C  154,  303.  334,  336. 


17X202    (Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  York,  is 
amended  by  adding  Windsor,  Channel 
294A. 
Federal  Conununicatioos  Commission. 

Chief.  Allocations  Branch.  Policy  and  Rule$ 
Division.  Mass  Media  Bureau. 
(FR  Doc.  07-33184  Filed  12-18-97;  8:45  ami 
I  ooos  sns-et-* 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

Radio  Broadcasting  Servicss;  Various 
lu>cationa 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
respoaae  to  applications  filed  by 
Uosnaaes  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(i)  of  the  Commission's  Rulet 
Concerning  the  Lower  Classification  of 
an  FM  Allotment.  4  FCC  Red  2413 
(1989).  and  the  Amendment  of  the 
Commission 's  Rules  to  permit  FM 
Qiannel  and  Class  Modifications 
[Upgrades}  by  Applications.  8  FCC  Red 
4735  (1993). 

EFFECTIVE  DATE:  December  19,  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  418-2180. 
SUFFLEMENTARY  MFORMATKM:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  December  3,  1997, 
and  released  December  12,  1997.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC  The  complete  text  of  this  decision 
ly  also  be  purchased  from  the 
in's  copy  contractors. 


International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW.  Washington, 
DC.  20036.  (202)  857-3800,  facsimile 
(202) 857-3805. 

List  of  Subjects  io  47  CFR  Fart  73 
Radio  broadcasting. 

Part  73  of  tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7>-(AMEN0E0] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Anthorlty:  47  U.S.C  154,  303,  334,  336. 
171.202    [Amandad] 

2.  Section  73.202(b).  Uie  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  23 IC  and  adding 
Channel  231C1  at  Saffbrd. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Kansas,  is  amended 
by  removing  Channel  286C1  and  adding 
Channel  286C2  at  Liberal. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  removing  Channel  296C2 
and  adding  Channel  296C3  at  Durant 
and  by  removing  Channel  245C1  and 
adding  Channel  245C  at  Enid. 

5.  Section  73.202(b),  Uie  Table  of  FM 
Allotments  under  Oregon,  is  amended ' 
by  removing  Channel  266A  and  adding 
Channel  266C3  at  Sutherlin. 

t.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  23 IC  and  adding 
Channel  231C1  at  Beaumont,  by 
removing  Channel  248C  and  adding 
Channel  248C1  at  Beaumont,  and  by 
removing  Channel  283C  and  adding 
Channel  283C1  at  Orange. 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  removing  Channel  256A 
and  adding  Channel  256C3  at  Walla 
Walla. 

Federal  Communications  Commission. 

)oha  A.  KanMBoa, 

Chifl/.  AUocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 
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DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmoaphsric 
Admlnlatration 

50  CFR  Part  800 

Pocksl  Na  961030300-7238-04;  LD. 
120000A] 

RIN0648  AJ30 

Magnuson-Stevona  Act  Proviaiona; 
EssanHai  Hsh  HabHat  (EFH) 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Interim  final  rule;  request  for 
comments. 


:  NMFS  issues  this  interim 
final  rule  to  implement  the  essential  fish 
habitat  (EFH)  provisions  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  This  rule 
establishes  guidelines  to  assist  the 
Regional  Fishery  Management  Councils 
(Councils)  and  the  Secretary  of 
Commerce  (Secretary)  in  the  description 
and  identification  of  EFH  in  fishery 
management  plans  (FMPs),  includhig 
identification  of  adverse  impacts  from 
both  fishing  and  non-fishing  activities 
on  EFH,  and  identification  of  actions 
required  to  conserve  and  enhance  EFH. 
The  regulations  also  detail  procedures 
the  Secretary  (acting  throu^  NMFS), 
other  Federal  agencies,  state  agencies, 
and  the  Councils  will  use  to  coordinate, 
consult,  or  provide  recommendations  on 
Federal  and  state  activities  that  may 
adversely  affect  EFH.  The  intended 
effect  of  the  rule  is  to  promote  the 
protection,  conservation,  and 
enhancement  of  EFH. 
DATES:  Effective  on  January  20, 1998. 
Comments  must  be  received  no  later 
than  February  17. 1998. 
ADDRESSES:  Requests  for  copies  of  the 
Environmental  Assessment  (EA)  should 
be  sent  to  the  Director,  Office  of  Habitat 
Conservation,  Attention:  EFH,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3282.  (see  SUPPI^MENTARY 
INFORMATION).  These  documents  are  also 
available  via  the  NMFS  Office  of  Habitat 
Conservation  Internet  website  at-  http:/ 
/kingfish.ssp.nmfe.gov/rschreib/ 
habitaLhtml  or  by  contacting  one  of  the 
regional  NMFS  Offices: 

Northeast  Regional  Office,  Attention: 
Habitat  and  Protected  Resources 
Division.  One  Blackburn  Drive, 
Gloucester.  MA  01930-2298;  978/281- 
9328. 

Southeast  Regional  Office,  Attention: 
Habitat  Conservation  Division,  9721 


Executive  Center  Drive  North,  SL 
Petersburg,  FL  33702-2432;  813/570- 
5317. 

Southwest  Regional  Office,  Attention: 
Habitat  Conswvation  Division,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213;  562/980-4041. 

Northwest  Regional  Office,  Attention: 
Habitat  Conservation  Branch,  525  N.E. 
Oregon  St,  Suite  500.  Fortiand.  OR 
97232-2737;  503/230-5421. 

Alaska  Regional  Office,  Attention: 
Protected  Resources  Management 
Division.  709  West  9th  Street,  Federal 
Bldg.,  Room  461,  P.O.  Box  21668, 
Juneau,  AK  99802-1668;  907/586-7235. 
FOR  FURTHER  MFORMATKM  CONTACT:  Lee 
Crockett,  NMFS,  301/713-2325. 
SUPPLEMBfTARY  MFORMATKM:  This 
rulemaking  is  required  by  the 
Magnuson-Stevens  Act  (16  U.S.C.  1801 
et  seq.)  as  reauthorized  by  the 
Sustainable  Fisheries  Act,  signed  into 
law  on  October  11, 1996.  Details 
concerning  the  justification  for  and 
development  of  this  interim  final  rule 
were  provided  in  the  proposed  rule  (62 
FR  19723,  AprU  23, 1997)  and  will  not 
be  repeated  here.  In  the  proposed  rule, 
the  guidelines  to  the  Councils  for 
amending  FMPs  and  the  regulations 
oudining  the  processes  for  coordinating 
and  consulting  with,  and  providing 
recommendations  to,  the  appropriate 
Federal  and  state  agencies  were 
combined  within  one  subpart.  For 
increased  clarity  and  easier  access  for 
agencies  involved  in  coordination  or 
consultation,  the  interim  final 
regulations  separate  the  guidelines  bom 
the  coordination,  consultation,  and 
recommendation  procedures.  The 
former  is  in  subpart  J  and  the  latter  is 
in  subpart  K  of  50  CFR  part  600.  Both 
subparts  are  being  issued  together 
because  of  the  importance  for  all 
affected  parties  to  understand  the 
implications  of  an  area  being  identified 
as  EFH. 

Overview  of  EFH  FMP  Amendment 
Guidelines 

The  themes  of  sustainability  and  risk- 
averse  management  are  prevalent 
throughout  ti^e  Magnuson-Stevens  Act, 
both  in  the  management  of  fishing 
practices  (e.g.,  reduction  of  bycatdi  and 
overfishing  and  consideration  of 
ecological  factors  in  determining 
optimum  yield  [OY])  and  in  the 
protection  of  habitats  (i.e.,  prevention  of 
direct  and  indirect  losses  of  habitats, 
including  EFH).  Management  of  fishing 
practices  and  habitat  protection  are  both 
necessary  to  ensure  long-term 
productivity  of  our  Nation's  fisheries. 
Mitigation  of  EFH  losses  and 
degradation  will  supplement  the 


traditional  management  of  marine 
fisheries.  Councils  and  managers  will  be 
able  to  address  a  broader  rai^  of 
impacts  that  may  be  contributing  to  the 
reduction  of  fisheries  resources. 
Habitats  that  have  been  severely  altered 
or  impacted  may  be  unable  to  support 
popu^tions  adequately  to  mainteip 
sustainable  fisheries.  Councils  should 
recognize  that  fishery  resources  are 
dependent  on  healthy  ecosystems;  and 
that  actions  that  alter  the  ecological 
structure  and/or  functions  witUn  the 
system  can  disturb  the  health  or 
integrity  of  an  ecosystem.  Excess    ^ 
disturbance,  including  over-harvesting 
of  key  components  (e.g.,  managed 
species)  can  alter  ecosystems  and 
reduce  their  productive  capacity.  Even 
though  traditional  fishery  management 
and  FMPs  have  been  mostiy  based  on 
yields  of  single-species  or  multi-species 
stocks,  these  regulations  encourage  a 
broader,  ecosystem  approach  to  meet 
the  EFH  requirements  of  the  Magnuson- 
Stevens  Act  Coimcils  should  strive  to 
understand  the  ecological  roles  (e.g., 
prey,  competitors,  trophic  links  within 
food  webs,  nutrient  transfer  between 
ecosystems,  etc.)  played  by  managed 
species  within  their  ecosystems.  They 
should  protect,  conserve,  and  enhance 
adequate  quantities  of  EFH  to  support  a 
fish  population  that  is  capable  of 
fulfilling  all  of  those  other  contributions 
that  the  managed  species  makes  to 
maintaining  a  healthy  ecosystem  as  weU 
as  supporting  a  sustainable  fishoy. 

Councils  must  identify  in  FMPs  the 
habitats  used  by  all  life  history  stages  of 
each  managed  species  in  their  fishery 
management  units  (FMUs).  Habitats  that 
are  necessary  to  the  specie»>fbr 
spawning,  breeding,  feeding,  or  growth 
to  maturity  will  be  describ«l  and 
identified  as  EFH.  These  habitats  must 
be  described  in  narratives  (text  and 
tables)  and  identified  geographically  (in 
text  and  maps)  in  the  FMP.  Mapping  of 
EFH  maximizes  the  ease  with  which  the 
information  can  be  Glared  with  the 
public,  affected  parties,  and  Federal  and 
state  agencies  to  fecilitate  conservation 
and  consultation.  EFH  that  is  judged  to 
be  particularly  important  to  the  long- 
term  productivity  of  populations  of  one 
or  more  managed  species,  or  to  be 
particularly  vulnerable  to  degradation, 
should  be  identified  as  "habitat  areas  of 
particular  concern"  (HAPC)  to  help 
provide  additional  focus  for 
conservation  efforts.  After  descritnng 
and  identifying  EFH.  Councils  must 
assess  the  potential  adverse  effects  of  all 
fishing-equipment  types  on  EFH  and 
must  include  management  measures 
that  minimize  adverse  effects,  to  the 
extent  practicable,  in  FMPs.  Councils 
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•re  alio  diractod  to  •xamine  non-fishing 
MHirces  of  advene  impacts  that  may 
affect  the  quantity  or  quality  of  EFH  and 
to  consider  actions  to  reduce  or 
eliminate  the  effects.  Councils  are 
directed  to  identify  proactive  means  to 
further  the  conservation  and 
enhancement  of  EFH. 

Overriew  of  Coordination, 
Consultation,  and  Recommendation 
ftegulationa 

This  regulation  establishes  procedures 
for  implementing  the  coordination, 
consultation,  and  recommendation 
requirements  of  the  Magnuson- Stevens 
Act.  NMFS  will  coordinate  with  other 
Federal  and  state  action  agencies  by 
providing  them  with  descriptions  and 
maps  of  EFH,  as  well  as  information  on 
ways  to  conserve  and  enhance  EFH.  The 
regulations  allow  Federal  agencies  to 
use  existing  consultation/environmental 
review  procedures  or  the  procedures 
outlined  in  the  regulation  to  fulflll  their 
requirement  to  consult  with  NMFS  on 
actions  that  may  adversely  affect  EFH. 
Consultations  may  be  conducted  at  a 

[»rogrammatic  and/or  project-specific 
evel.  In  cases  where  effects  from  an 
action  will  be  minimal,  both 
individually  and  cumulatively,  a 
General  Concurrence  (GC)  procedure 
has  been  developed  to  simplify  the 
Federal  consultation  requirements. 
Consultation  on  Federal  actions  may  be 
conducted  under  Abbreviated  or 
Expanded  Consultation,  depending  on 
the  severity  of  the  threat  to  EFH.  NMFS 
anticipates  that  a  majority  of  Federal 
actions  with  the  potential  for  adverse 
effects  on  EFH  may  be  addressed 
through  the  abbreviated  consultation 
process  or  the  General  Concurrence 
process.  Coordination  between  NMFS 
and  the  Councils  is  encouraged  in  the 
identification  of  threats  to  EFH  and  the 
development  of  appropriate  EFH 
conservation  recommendations  to 
Federal  or  state  agencies.  When  NMFS 
or  a  Council  provides  EFH  conservation 
recommendations  to  a  Federal  agency, 
that  agency  must  respond  in  writing 
within  30  days.  If  the  action  agency's 
decisions  difliar  from  NMFS' 
conservation  recommendations,  further 
review  of  the  decision  may  be  continued 
by  the  two  agencies,  as  detailed  in  the 
regulations. 

Related  Documents 

Other  related  documents  that  led  to 
this  interim  final  rule  were  referenced 
in  the  proposed  rule.  The  Technical 
Aasittance  Manual  that  was  released  for 
public  conmient  concurrent  with  the 
proposed  rule  received  very  little  public 
comment.  This  was  in  part  due  to  the 
very  technical  nature  of  the  document. 


Therefore,  NMFS  will  maintain  this 
information  as  internal  technical 
guidance,  and  as  such,  is  not  making  it 
available  for  public  comment  again. 


Comments  and  Reapoi 

Six  regional  public  meetings  and 
numerous  briefings  were  held  during 
the  comment  period  to  explain  the 
proposed  rule  and  solicit  public 
comments  from  all  interested  parties. 
Fishery  and  non-Rshery  representatives 
attended  the  public  meetings  and  were 
included  in  briefings.  Comments  were 
received  in  writing  from  6  Regional 
Fishery  Management  Councils,  3 
Interstate  Marine  Fishery  Commissions. 
8  Federal  agencies.  22  state  agencies,  13 
fishery  groups,  49  conservation/ 
environmental  groups.  60  non-fishing 
industry  groups,  11  other  non- 
governmental organizations.  11 
academicians.  1  local  government,  and 
40  individuals. 

1.  Comments  Asking  for  Additional 
Time  to  Comment 

Comments:  Several  commenters 
requested  that,  given  the  complex 
nature  of  the  proposed  regulations, 
additional  time  should  be  granted  for 
public  comment. 

Response:  NMFS  agrees  that,  because 
the  EFH  rule  outlines  a  new  program, 
additional  public  conunent  is  desirable. 
However,  because  it  is  critical  that  these 
guidelines  be  available  to  the  Councils 
and  to  the  Secretary  as  soon  as  possible 
so  that  EFH  FMP  amendments  can  be 
developed  and  submitted  to  the 
Secretary  in  time  to  meet  the  statutory 
deadline  of  October  11.  1998.  NMFS  is 
issuing  this  rule  as  an  interim  final  rule 
to  provide  necessary  certainty  to 
conduct  this  work.  NMFS  will  also 
consider  additional  comments  received 
during  the  comment  period  on  this 
interim  final  rule  before  issuing  the  final 
rule.  NMFS  is  particularly  interested  in 
receiving  comments  on  those  sections  of 
the  interim  final  rule  that  have  been 
changed  in  response  to  comments  and 
any  new  information  not  previously 
submitted. 

2.  Comments  in  Favor  of  Protection  of 
Fish  Habitats 

Comments:  Most  of  the  commenters 
supported  the  concept  of  protecting  fish 
habitats  as  a  meaiu  to  support  fisheries, 
sustain  ecosystems,  or  preserve 
aesthetics,  some  in  spite  of  the  fact  that 
they  were  wary  of  the  approach  outlined 
in  the  proposed  rule  because  of 
potential  adverse  impacts  on  their 
activities.  Numerous  groups  and 
individuals  expressed  concern  that  the 
habitat  conservation  approach  set  forth 
in  the  proposed  rule  was  a  dilution  of 


the  previously  presented  ecosystem 
approach  from  the  Framework  for  the 
Description  and  Identification  of  EFH 
(62  FR  1306.  January  9. 1997) 
(Framework)  and  feared  that  it  would  be 
weakened  further  in  the  interim  final 
rule  under  pressure  from  non-fishing 
interests.  Many  commenters  pointed  out 
that  marine  fisheries  belong  to  all 
Americans,  not  \uai  to  certain 
industries. 

Response:  NMFS  believes  that  EFH 
must  be  conserved  and  enhanced  to 
prevent  futiu«  depletions  of  managed 
species  and  to  restore  many  presently 
overfished  stocks.  Measures  detailed  in 
these  regulations  are  necessary  to  ensure 
that  adverse  impacts  from  both  fishing 
and  non-fishing  will  be  adequately 
addressed  in  accordance  with  the 
requimnents  of  the  Magnuson-Stevens 
Act.  The  regulations  were  developed  by 
NMFS  to  provide  the  Councils  with 
guidance  that  is  both  feasible  and 
scientifically  defensible.  Although  the 
guidelines  vary  superficially  from  the 
Framework,  they  are  not  fundamentally 
different.  Additional  input  from 
Councils  and  the  public,  and 
discussions  with  other  Federal  agencies, 
were  used  to  make  the  program 
workable.  NMFS  will  continue  to  work 
with  all  parties  to  protect  both  quantity 
and  quality  of  these  habitats  in  a 
streamlined  and  efficient  manner. 
NMFS  has  worked  to  insure  that  an 
ecologically  sound  approach  was 
developed  to  protect,  conserve,  and 
enhance  EFH  to  support  sustainable 
fisheries  and  the  ecosystems  that 
support  them  in  accordance  with  the 
mandate  set  by  Congress. 

3.  Comments  on  the  Interpretation  of 
EFH 

Comments:  Some  industry  groups 
commented  that  linking  EFH  to  the 
amount  of  habitat  necessary  to  support 
a  healthy  ecosystem  exceeds  the 
authority  granted  to  NMFS  under  the 
Magnuson-Stevens  Act  Additionally, 
they  criticized  this  linkage  as  vague  and 
overly  broad.  Some  fishing  interests 
UJipiliasnil  concern  that  ecosystem 
considerations  might  interfere  with  the 
focus  on  maintaining  fishing 
production.  Other  commenters 
supported  the  linkage  to  healthy 
ecosystems,  but  asked  that  a  healthy 
ecosystem  be  more  clearly  defined. 
Some  commenters  suggested  that 
healthy  ecosystems  should  be  defined 
by  species  composition  and  abundance, 
presence  of  key  interactions,  and  habitat 
persistence. 

Response:  In  the  proposed  rule. 
NMFS  linked  EFH  to  the  amount  of 
habitat  required  to  support  a  sustainable 
fishery  and  healthy  ecosystem.  In  the 
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interim  final  rule,  NMFS  clarified  this 
linkage  to  be  the  habitat  required  to 
support  a  sustainable  fishery  and  the 
managed  species'  contribution  to  a 
healthy  ecosystem. 

The  Magnuson-Stevens  Act  provides 
authority  for  the  link  between  EFH  and 
the  managed  species'  contribution  to  a 
healthy  ecosystem  in  a  niunber  of 
places.  Ecosystem  themes  are  common 
in  the  definitions  of  "fishery  resources," 
"conservation  and  management,"  and 
"optimum."  These  definitions  link 
protection  of  the  marine  environment  to 
maiMging  fisheries.  Specifying  that 
Coun^ls  should  address  the 
degradation  and  loss  of  EFH  from  both 
fishing  and  through  conservation  and 
enhancement  measures  fiirther  reflects 
support  for  more  ecologically-based 
management  of  marine  fisheries.  In 
addition  to  its  present  emphasis  on 
ecological  components  of  management, 
the  Magnuson-Stevens  Act,  in  section 
406,  calls  for  the  establishment  of  an 
advisory  panel  to  analyze  the  extent  to 
which  ecosystem  principles  are  being 
applied,  and  to  recommend  to  the 
Secretary  and  Congress  ways  to  expand 
the  application  of  ecosystem  principles 
in  fishery  conservation  and  management 
in  the  future. 

Although  the  implementation  of 
ecosystem  management  varies  among 
the  agencies  and  organizations  that  have 
adopted  it,  there  are  common  elements 
among  the  approaches.  Ecosystem 
management  encourages  sustainable 
resource  use  that  is  achieved  through 
goal  setting  and  the  use  of  ecological 
precepts  and  understanding  to  achieve 
those  goab;  recognition  that  different 
processes  occur  at  different  temporal 
and  spatial  scales  and  must  be 
addressed  appropriately;  recognition  of 
the  complexity  and  integration  of 
ecosystems;  recognition  of  humans  as 
active  components  in  ecosystems; 
recognition  of  the  uncertainties  inherent 
in  management  and  the  need  to  make 
risk-averse  decisions;  and  the  need  for 
adaptive  management  (Christensen  et 
al..  1996;  Grumbine,  1997;  Hancock, 
1993).  This  regulation  embraces  those 
concepts  and  urges  Councils  to  seek 
environmental  sustainability  in  fishery 
management  of  living  marine  and 
anadromous  resources,  within  the 
current  statutorily-prescribed  fishery 
management  framework  (i.e., 
management  by  FMPs). 

Linking  EFH  to  healthy  ecosystems 
will  improve  conserving  and  enhancing 
the  habitats  of  all  living  marine 
resources  which  depend  on  the  same 
marine  ecosystem.  Applying  an 
ecosystem  approach  to  the  conservation 
and  enhancement  of  EFH  will  require 
NMFS  and  the  Councils  to  consider  the 


inter-relationships  between  and  among 
species  managed  under  the  Magnuson- 
Stevens  Act.  the  Marine  Mammal 
Protection  Act,  and  the  Endangered 
Species  Act  (ESA).  Carrying  out  the 
habitat  conservation  numdates  of  these 
laws  independently  is  inefficient, 
because  the  interrelationships  between 
species  are  not  considered.  Concerns 
expressed  by  fishing  interests  that 
focusing  on  the  ecosystem  wrill  divert 
attention  bom  promoting  sustainable 
fisheries  are  ludbunded  since 
sustainable  resource  use  must  be 
grounded  in  a  sustained  ecosystem. 

In  response  to  comments  requesting 
clarification,  this  interim  final  rule 
provides  additional  guidance  by  listing 
the  general  attributes  of  a  healthy 
ecosystem  in  a  definition.  The  linkage 
between  a  healthy  ecosystem  and  EFH 
has  been  clarified  to  mean  the  habitat 
required  to  support  a  sustainable  fishery 
and  the  managed  species  contribution  to 
a  healthy  eco^stem. 

Comments:  Many  comments,  mainly 
from  conservation  groups,  opposed 
linldng  EFH  to  fisheries  in  the  definition 
and  throughout  the  proposed  rule.  In 
particular,  they  wanted  the  quantity  of 
EFH  to  be  linked  to  the  support  of  fish 
populations  rather  than  to  fisheries 
production.  Conversely,  some  Councils' 
conunents  suggested  that  NMFS  link 
EFH  to  a  quantifiable  fishery  term  such 
as  maximum  sustainable  yield  (MSY)  or 
OY.  One  Council  urged  NMFS  to  clarify 
that  the  term  sustainable  fishery  means 
the  level  necessary  to  maintain  at  least 
the  current  production.  Other 
commenters  supported  the  linkage  of 
EFH  to  sustainable  fisheries,  but  were 
unclear  about  the  meaning  of  target 
production  goal  as  used  in  the  proposed 
rule.  One  asked  that  the  time  period 
over  which  sustainable  should  apply  be 
better  defined.  Some  non-fishing 
commenters  criticized  the  linkage  to 
sustainable  fisheries  as  vague  and  too 
broad. 

Response:  The  Magnuson-Stevens  Act 
mandates  that  EFH  requirements  be 
incorporated  into  FMPs.  It  also 
explicitly  states  that  one  of  its  purposes 
is  to  provide  for  the  preparation  and 
implementation  of  FMPs  that  will 
achieve  and  maintain  on  a  continuing 
basis,  the  OY  from  each  fishery.  The 
definition  of  optimum  states  that  the 
yield  from  a  fishery  should  provide  the 
greatest  national  benefit.  This  benefit 
includes  food  production  and 
recreational  opportimities,  and  takes 
into  account  protection  of  marine 
ecosystems.  This  is  the  basis  for  long- 
term  sustainable  fisheries.  Therefore, 
NMFS  continues  to  maint^iin  that 
linking  EFH  to  sustainable  fisheries  is 
appropriate  and  based  on  the 


Magnuson-Stevens  Act  Because 
managed  species  are  integral  parts  of  the 
ecosystems  that  support  th«n, 
consideration  of  ecosystem  processes 
are  equally  important,  as  expressed  in 
the  nile. 

In  managing  a  fishery  under  tiieir 
jurisdiction,  Councils  limit  the  quantify 
of  fish  that  can  be  harvested  by  fishers 
from  a  population  or  stock.  These  limits 
or  yields,  usually  expressed  as  MSY  or 
OY.  are  based  on  estimates  of  the  total 
population  (or  stock)  size  and  the  abilify 
of  the  population  to  sustain  itself  when 
subjected  to  some  level  of  fishing 
pressure.  When  considering  the  EFH 
requirements  of  a  managed  species. 
Councils  must  describe  and  identify 
enough  habitat  to  support  the  total 
population,  not  just  the  individual  fish 
that  are  removed  by  fishing  (the 
fisheries  production).  'Target 
production  goal"  was  intended  to 
portray  this  concept  in  the  proposed 
rule;  but  because  commenters  confused 
biological  production  with  fisheries 
production,  NMFS  has  modified  this 
wording.  The  interim  final  rule  states 
that  FK^'s  should  identify  enough  EFH 
to  support  a  popidation  adequate  to 
maintain  a  sustainable  fishery  and  the 
managed^pecies'  contributions  to  a 
healthy  ecosystem.  If  the  current  stock 
size  supports  the  long-term  potential 
yield  of  the  fishery  then  EFH  should  be 
adequate  to  support  that  population  and 
its  contribution  to  a  healthy  ecosystem. 
If  the  ciurent  stock  size  is  lower  than 
that  (i.e.,T>verfished).  then  EFH  may 
need  to  be  bigger  or  aimually  enlarged 
to  supporf  a  larger  spawning  stock  if 
habitat  is  limiting 

Comments:  Some  commenters  stated 
that  including  "biological  properties" 
and  "biological  communities"  in  the 
interpretation  of  "waters"  and 
"substrate"  was  an  inappropriate 
expansion  of  the  Magnuson-Stevens 
Act  Other  commenters  criticized  NMFS 
for  including  "chemical  properties"  in 
the  interpretation  of  "wat^"  because 
other  agencies  have  greater  expertise  in, 
and  jurisdiction  over,  water  qualify 
issues. 

Response:  NMFS  disagrees  with  these 
comments  and  did  not  change  the  rule. 
"Biological  properties"  and  "biological 
communities"  are  fundamental  aspects 
of  habitat  and  have  long  been 
recognized  as  such  by  &e  scientific  and 
technical  communities.  The  £act  that  an 
area  is  aquatic  or  contains  a  specific 
physical  structure  may  not  necessarily 
make  it  fish  habitat  Fish  species  require 
waters  with,  among  othertiiings, 
appropriate  biological  properties  and 
chemical  properties  (e.g.,  prey,  nutrient 
sources,  salinities,  dissolved  oxygen 
concentrations,  and  pH)  to  meet  their 
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physiological/habitat  requiromenU. 
Substrata  also  must  often  have  certain 
biological  communities  (typically 
sessile  organisms)  before  they  function 
as  fish  habitat.  For  amiDple.  it  is  the 
presence  of  seagraaaaa  (associated 
biological  community)  that  provides 
appropriate  settlement  habitat  for  post- 
larval  queen  conch,  not  just  the 
underlying  coane  pain  sand. 

NMFS  and  otharNOAA  offices  have 
considerable  expertise  and  state-of-the- 
art  scientific  facilities  to  assess  and 
evaluate  water  quality  issues.  The  fact 
that  NMFS  does  not  have  statutory 
authority  for  regulation  of  water  quality 
makes  it  no  less  important  in  the 
research  and  management  of  resources 
under  NMFS'  jurisdiction. 

Comments:  Some  commenturs 
objected  to  the  inclusion  of  "structures 
underlying  the  waters"  in  the 
interpretation  of  "substrate."  Others 
supported  the  inclusion  of  "structures." 
but  questioned  whether  the  owners  of 
structures  that  are  identified  as  EFH 
would  be  required  to  maintain  them  as 
EFH.  Several  commenters,  primarily 
dive  groups,  recreational  fishers,  and  oil 
industry  representatives,  applauded  the 
inclusion  of  artificial  reefs  as  structiues, 
and  further  stressed  the  importance  of 
offshore  oil  platforms  as  artificial  reefs 
and  potential  EFH.  One  commenter 
pointed  out  that  artificial  reefs,  if 
inappropriately  established,  have  the 
potential  to  adversely  impact  EFH. 

Response:  NMFS  included  "stnictiues 
underlying  the  waters"  in  its  . 
interpretation  of  substrate  to  clarify  that 
structures  such  as  artificial  reefs,  jetties, 
and  shipwrdcks  may  be  considered  EFH 
if  they  provide  essential  habitat  for  a 
managed  species.  This  should  not  be 
interpreted  to  mean  that  all  such 
structiues  are  EFH.  Only  those 
structures  that  meet  the  criteria  outlined 
in  these  guidelines  and  identified  as 
such  In  an  FMP  are  EFH.  If  a  structure 
is  identified  aa  EFH,  the  Secretary  is 
required  to  comment  on  any  state  or 
Federal  action  that  may  have  an  adverse 
impact  on  such  habitat.  Activities,  such 
as  routine  maintenance,  that  do  not 
require  a  state  or  Federal  permit  or 
license  would  not  require  consultation. 
If  a  state  or  Federal  agency  is  involved 
in  creating  or  modifying  an  artificial  reef 
in,  or  affecting.  EFH.  NMFS  will  be 
required  to  comment  on  ways  to 
minimize  or  mitigate  any  adverse 
impacU  to  the  EFH. 

UXDUnent:  Some  commenters  were 
oppoeed  to  interpreting  "spawning, 
breeding,  feeding,  or  growth  to 
maturity"  to  cover  a  species'  full  life 
cycle.  Otlier  commenters  supported  it. 

Response:  The  Magnuson-Stevens  Act 
established  this  definition  for  EFH. 


NMFS  recognizes  that  some  may  > 

interpret  spawning,  breeding,  and 
growth  to  maturity  to  exclude  key  life 
stages,  (e.g..  mature  adults).  However. 
all  immature  life  stages  grow  to  maturity 
and  all  mature  adults  feed,  spawn,  and/ 
or  breed.  Therefore,  it  is  appropriate  to 
interpret  this  phrase  to  cover  the  entire 
life  cycle. 

Comments:  Some  commenters 
criticized  the  definition  of  EFH  in  the 
proposed  rule  for  allowing  historic  or 
degraded  habitat  to  be  identified  as  EFH 
"if  the  loss  of  that  habitat  has 
contributed  to  reduced  yields  for  the 
species  and  it  is  feasible  to  restore  the 
lost  habitat."  Other  commenters 
criticized  NMFS  for  allowing  degraded 
or  inaccessible  habitat  to  be  identified 
as  EFH.  The  commeaters  argued  that 
these  provisions  exceed  NMFS' 
statutory  authority.  Port  authorities  in 
particular  are  concerned  that  facilities 
on  dry  land  may  be  identified  as  EFH. 

Response:  These  provisions  were 
included  in  the  proposed  rule  because 
the  restoration  of  historic,  degraded,  or 
inaccesaible  habitat,  where 
technologically  and  economically 
feasible,  may  be  necessary  to  meet  the 
rule's  stated  goal  of  ensuring  the 
production  necessary  for  some  species 
to  support  a  sustainable  fishery  and 
contribute  to  a  healthy  ecosystem.  This 
interim  final  rule  continues  to  allow  the 
identification  of  historic  or  degraded 
habitat  as  EFH  but  further  clarifies  that 
"historic  habitat"  must  currently  be  an 
aquatic  area  before  it  can  be  identified 
as  EFH  and  that  restoration  must  be 
technologically  and  economically 
feasible.  Therefore,  dry  land  could  not 
be  idenUfied  as  EFH. 

4.  Comments  Requesting  Definition  of 
Other  Terms  in  the  Interim  Final  Rule 

Comment:  Several  commenters 
suggested  that  the  interim  final  rule 
contain  a  definition  of  "adverse 
impact." 

Response:  NMFS  agrees  and  has 
included  a  definition  in  the  rule. 

Comment:  Several  commenters 
suggested  that  a  definition  for  critical 
habitat"  is  necessary. 

Response:  NMFS  disagrees  that  a 
definition  is  necessary  but  has  modified 
the  rule  to  clarify  that  "critical  habitat" 
relates  to  species  that  are  listed  as 
threatened  or  endangered  und^  the 
ESA. 

Comment:  Some  commenters 
suggested  that  the  acronym  "FMU" 
needs  to  be  defined. 

Ratponae:  The  acronym  FMU  is 
already  defined  in  50  CFR  600.10. 
which  contains  the  definitions  for  all  of 
part  600.  The  EFH  provisioiu  contained 
in  this  interim  final  rule  will  become 


subparts  of  part  600  and  as  such  are 
subject  to  those  definitions. 

Comment:  Several  commenters 
suggested  that  the  terms  "high  value 
habitat"  and  "ecosystem  scale"  need  to 
be  defined  in  the  interim  final  rule. 

Response:  NMFS  disagrees  that  these 
terms  need  to  be  defined  in  the  rule 
since  they  may  be  interpreted  from  the 
contexts  in  which  they  are  used  in  the 
rule. 

5.  Comments  on  the  Purpose  and  Scope 
of  the  Rule 

Comments:  Several  commenters 
criticized  NMFS  for  not  requiring 
Councils  tq  describe  and  identily  EFH 
for  all  fish  species  inhabiting  the 
geographic  jurisdiction  of  a  Council, 
and  suggested  that  such  a  limitation  is 
not  supported  by  the  Magnuson-Stevens 
Act.  Other  commenters  suggested  that 
EFH  be  described  and  identified  for  all 
major  fisheries,  even  those  not  in  an 
FMP.  They  stated  that  Councils  should 
be  able  to  describe  and  identify  EFH  of 
non-managed  species  in  order  to  protect 
habitats  that-are  affected  by  fishing  for 
a  managed  species.  Others  suggested 
that  as  soon  as  EFH  is  identified  in  a 
proposed  FMP,  management  measures 
and  consultations  should  begin  without 
waiting  for  final  approval  of  the  FMP. 

Response:  NMFS  continues  to 
maintain  that  the  Magnuson-Stevens 
Act  requires  Councils  to  describe  and 
identify  EFH  for  only  those  species 
managed  under  an  FMP.  According  to 
section  303(a)(7)  of  the  Magnuson- 
Stevens  Act,  EFH  provisions  are 
required  components  of  an  FMP. 
Therefore,  it  is  appropriate  to  describe 
and  identify  EFH  only  for  those  species 
managed  in  the  FMP.  However,  the 
Magnuson-Stevens  Act  does  not 
preclude  Councils  from  identifying 
habitat  of  a  fishery  resource  under  its 
authority.  Section  305(b)(3)  describes 
the  Councils',  commenting 
responsibilities  for  activities  that  may 
affect  such  habitat.  In  the  rule,  NMFS 
points  out  that  Councils  have  the  option 
to  describe  and  identify  habitats  (not 
EFH)  and  institute  management 
measures  to  protect  species  (and  their 
habitats)  that  are  not  managed  under 
FMPs.  This  is  currently  done  by  some 
Councils.  However,  the  habitats  of 
species  not  managed  under  a  Federal 
FMP  would  not  be  considered  EFH  for 
thepurposes  of  consultation. 

EFH  consultation  and  management 
measures  can  not  be  implemented  until 
FMPs  include  an  EFH  provision. 
Consultation  and  management  measures 
would  have  no  statutory  basis  without 
the  EFH  provisions  in  an  FMP. 

Comments:  Several  commenters 
questioned  whether  EFH  would  be 
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idmtified  in  state  waters.  Many 
commenters  urged  NMFS  to  do  so; 
others  opposed  it.  Commenters  urged 
NMFS  to  clearly  state  that  management 
actions  regarding  fishing  impacts  only 
apply  to  species  managed  by  Councils 
in  Federal  waters.  While  some 
commenters  pointed  out  that  NMFS 
caimot  regulate  fishing  in  state  waters, 
others  asked  that  fishing  be  regulated  in 
state  waters  as  well  as  Federal  waters. 
Three  commenters  suggested  that  the 
Submerged  Lands  Act,  in  combination 
with  the  Magnuson-Stevens  Act,  would 
allow  NMFS  to  assert  jurisdiction  over 
state  waters,  and  that  the  rule  should 
explain  how  states'  authority  over  their 
waters  and  submerged  lands  will  be 
affected  by  this  rule.  Some  suggested 
that  fishing  regulations  be  closely 
coordinated  with  state  management 
agencies  to  ensure  consistency  in 
habitat  protection.  The  commenters  who 
stated  that  EFH  should  not  be  identified 
in  state  waters,  further  asserted  that 
NMFS  should  not  provide  comments  on 
Federal  and  state  activities  that  take 
place  in  state  waters. 

Response:  The  Magnuson-Stevens  Act 
requires  Councils  to  describe  and 
identify  EFH  based  on  all  life  stages  of 
the  managed  species,  with  no 
limitations  placed  on  the  geographic 
location  of  EFH.  Therefore,  EFH  may  be 
in  state  or  Federal  waters  depending  on 
the  biological  requirements  of  the 
species.  Regarding  actions  that  occur  in 
state  waters  that  may  adversely  affect 
EFH,  the  Magnuson-Stevens  Act 
provides  authorify  for  NMFS  to  provide 
EFH  conservation  recommendations, 
not  regulate. 

With  few  exceptions,  direct  NMFS 
regulatory  authority  applies  only  to 
Federal  waters,  the  exclusive  economic 
zone  (EEZ).  Generally,  without 
appropriate  preemptive  procedures, 
NMFS  can  not  implement  management 
measures  for  state  waters.  However, 
many  species  targeted  in  Federal 
fisheries  spend  part  of  their  life  cycle  in 
state  waters  and  may  be  impacted  by 
fishing  activities  that  are  managed  by  a 
state.  Effective  management  of  marine 
resources  that  cross  jurisdictional 
boundaries  requires  coordination 
between  management  entities,  and 
NMFS  has  added  additional  language  to 
the  interim  final  rule  to  emphasize  such 
arrangements.  Adverse  impacts  to  EFH 
that  result  fit)m  state-managed  fisheries 
will  be  addressed  through  conservation 
recommendations  to  the  appropriate 
state  agency.  Failure  to  consult  or 
comment  on  activities  adversely 
affecting  all  habitats  would  be  a  failure 
to  carry  out  the  legislative  mandate  to 
protect  EFH  for  all  lifie  history  stages. 


Comments:  Several  conunenters 
recommended  that  the  EFH  mandate 
should  be  applied  beyond  U.S. 
territorial  waters.  They  argue  that  many 
of  the  species  managed  under  the 
Magnuson-Stevens  Act  range  beyond 
U.S.  territorial  waters,  e.g..  New 
England  groundfish  and  Alaska  salmon 
are  found  in  Canadian  waters  and  the 
high  seas.  The  highly  migratory  species 
that  are  managed  under  Secretarial 
FMPs  range  into  international  waters 
and  the  waters  pf  other  nations.  The 
basic  question  raised  in  the  comments  is 
whether  NMFS  and  the  Councils  can 
identify  EFH  for  those  species  in  the 
territorial  waters  of  anodier  country  or 
in  international  waters. 

RespoTtse:  The  EFH  provisions  under 
the  Magnuson-Stevens  Act  do  not  direct 
the  Councils  to  include  waters  beyond 
the  jiuisdiction  of  the  U.S.  Since 
provisions  in  statutes  are  not  presumed 
to  apply  extraterritorially,  NMFS  has 
determined  that  waters  beyond  the 
United  States'  EEZ  are  not  to  be 
identified  as  EFH.  Therefore,  NMFS  will 
not  regulate  fishing  beyond  the  EEZ, 
and  Federal  consultation  will  not  be 
required.  However,  Councils  may 
describe,  identify,  and  promote 
protection  of  habitats  for  managed 
species  in  waters  beyond  the  EEZ.  The 
Secretary  will  use  such  information  in 
discussions  with  Federal  agencies 
involved  in  international  actions, 
including  negotiations  with  foreign 
nations. 

Comment:  One  Federal  agency 
commented  that  the  Greet  Lakes  should 
be  added  to  the  EFH  program.  Other 
commenters  suggested  that 
interjurisdictional  fisheries  be  added  to 
the  program. 

Response:  In  order  for  an  area,  like  the 
Great  Lakes,  to  be  identified  as  EFH,  it 
must  provide  essential  habitat  for  a 
species  managed  under  the  Magnusonr 
Stevens  Act  Similarly,  an 
interjurisdictional  fishery  must  be  at 
least  partially  managed  luider  the 
Magnuson-Stevens  Act  for  the  EFH 
mandate  to  apply. 

Comment:  Commenters  asked 
whether  EFH  would  be  described  and 
identified  in  waters  under  the  ' 

■ 

jurisdiction  of  tribes  or  native 
corporations. 

Response:  NMFS  intends  that  tribal 
and  native  corporation  waters  be  treated 
the  same  as  state  waters  for  the  purposes 
of  describing  and  identifying  EFH  (i.e., 
EFH  may  be  identified  in  those  waters 
if  the  habitat  is  essential  for  a  managed 
species).  However,  tribes  and  native 
corporations  are  not  required  to  consult 
with  NMFS  on  actions  that  do  not 
require  Federal  or  state  authorization  or 
action.  Tribal  and  native  corporation 


actions,  including  activities  carried  out 
through  Federal  finaitcial  assistance  and 
under  permits  or  licenses  issued  by 
Federal  or  state  governments,  will 
require  the  appropriate  procedures  for 
consultation  and/or  recommendations 
as  set  forth  in  subpart  K. 

Comment:  Commenters  voiced 
concern  that  this  r^ulation  would  affiact 
the  rights  of  private  landowners  to 
manage  their  own  property. 

Response:  Private  landowners  have  no 
new  responsibilities  to  consult  with 
NMFS  on  private  land  activities  as  a 
result  of  the  Magnuson-Stevens  Act  or 
this  interim  final  rule.  No  consultation 
is  required  unless  an  activity  may  have 
an  adverse  impact  on  EFH  and  it 
requires  a  Federal  or  state  action,  such 
as  permitting  or  licensing.  Those 
Federal  or  state  actions  will  trigger  the 
consultation  and/or  recommendation 
requirements  of  section  305(b)(2-4)  of 
the  Magnuson-Stevens  Act.  EFH 
coordination,  consultation,  and 
recommendation  procedures  are 
detailed  in  this  interim  final  rule  and 
will  be  added  to  part  600  as  new 
subpart.  K.  Use  of  existing  consultation 
procedures  to  minimize  adverse  impacts 
to  EFH  is  strongly  advocated  in  the  rule. 

Comment:  One  organization  suggested 
that  EFH  should  be  expanded  beyond 
aquatic  areas  to  include  riparian  areas 
and  hydrological  basins. 

Response:  The  statutory  definition  of 
EFH  limits  it  to  "waters";  therefore, 
terrestrial  areas  may  not  be  identified  as 
EFH.  However,  there  is  not  a  similar 
legal  limit  on  Federal  or  state  activities 
that  may  adversely  impact  EFH.  The 
only  criteria  is  that  the  activity  may 
have  an  adverse  impact  on  EFH,  with  no 
limits  on  where  the  activity  is  located. 
An  adverse  effect  on  EFH  should  be 
reasonably  foreseeable  for  the  action  to 
require  consultation.  Therefore,  NMFS 
may  comment  on  Federal  or  state 
actions  which  take  place  within  riparian 
areas  or  hydrological  basins  if  they  may 
have  a  reasonably  foreseeable  adverse 
impact  on  EFH.  In  this  rule,  NMFS  has 
confined  EFH  to  include  only  aquatic 
habitat  because  the  Magnuson-Stevens 
Act  definition  of  EFH  limits  it  to 
"waters."  HowevOT,  NMFS  believes  that 
areas  important  to  a  sustainable  fishery 
necessarily  include  riparian  and  upland 
areas,  as  well  as  aquatic  areas, 
particularly  in  the  case  of  anadromous 
species.  Areas  that  NMFS  considers 
important  are  illustrated  in  the  critical 
habitat  designation  for  Snake  River 
Chinook. 

Comment:  One  commenter  expressed 
concern  that  those  areas  not  identified 
as  EFH  will  be  subject  to  greater  threat 
of  disturbance  because  they  will  be 
thought  of  as  expendable. 
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Rmpoiue:  The  Fish  and  Wildlife 
Coordination  Act  (FWCA)  providaa  a 
directive  to  Federal  agenciea  to  consult 
with  NMFS  when  waters  of  the  United 
States  may  be  modified  by  activities 
requiring  a  Federal  permit  or  license. 
The  FWCA  will  continue  to  allow  the 
Secretary  to  comment  on  Federal 
activities  that  may  adversely  affect 
living  marine  resources  and  their 
habitat,  even  if  such  habitat  is  not 
identified  as  EFH. 

6.  Conunents  on  Mandatory  Contents  of 
Fishery  Management  Plans 

Comments:  Some  non-fishing 
industry  commonters  argued  that  NMFS 
has  exceeded  the  authority  granted  by 
the  Magnuson-Stevens  Act  by  including 
mandatory  provisions  in  the  EFH 
guidelines.  They  argue  that  Congreaa 
intended  the  guidelinea  to  be  voluntary. 
Other  conunenters  argued  that 
proposing  discretionary  components 
that  "should"  be  included  in  an  FMP 
will  expose  the  Councils  and  ^4MFS  to 
third-party  suits.  They  stated  that  the 
guidelines  need  to  be  Ear  less 
prescriptive  to  guard  against  such  suits. 
Conversely,  other  commentera  argued 
that  NMFS  should  change  many  of  the 
discretionary  components  of  FMPs  in 
the  proposed  rule  to  mandatory 
components  in  the  interim  final  rule. 

Response:  The  Magnuson-Stevens  Act 
directs  the  Secretary  to  "establish  by 
regulation  guidelines  to  assist  Councils" 
in  carrying  out  the  EFH  mandate.  The 
mandatory  components  specified  in  the 
rule  reflect  requirements  of  the 
Magnuson-Stevens  Act,  or  are  logical 
extensions  of  it  Since  receiving  these 
oomments.  NMFS  has  reviewed  the  use 
of  aach  term  (i.e..  must,  should,  may, 
etc.)  to  ensure  that  the  requirements  of 
the  Magnuson-Stevens  Act  are  reflected 
in  the  interim  final  rule.  NMFS  will 
continue  to  maintain  a  mixture  of 
voluntary  (may),  strongly  suggested 
(should),  and  mandatory  (must) 
components  to  inform  Councils  of  the 
elements  needed  in  an  EFH  amendment 
to  receive  Secretarial  approval. 

7.  Comments  on  Description  and 
Identification  of  EFH  in  Fishery 
Management  Plans 

Comment:  A  commenler  criticlnd 
NMFS  for  not  providing  tighter,  lesa 
vague  standards  for  the  description  and 
identificaUon  of  EFH. 

Response:  The  guidelines  contained 
in  this  rule  apply  to  all  regions  of  the 
United  States,  including  the  Caribbean 
and  western  Pacific  territories,  and  will 
be  used  to  amend  39  different  FMPs 
covering  over  400  species.  Because  of 
this  diversity  of  regional  needs,  the 
guidelines  need  to  be  flexible,  while 


providing  consistent  guidance  to  ensure 
that  amendments  meet  equivalent 
standards. 

Comments:  Many  conunenters 
suggeated  other  types  of  information 
that  should  be  included  in  describing 
and  identifying  EFH.  These  include:  (1) 
Sensitive  life  stages:  (2)  reproductive 
and  dispersal  patterns;  (3)  information 
generated  from  spatial,  temporal,  and 
fishing  gear  experiments;  (4)  historical 
information  for  each  data  level;  (5) 
carrying  capacity,  habitat  availability, 
quality,  and  utilization:  and  (6) 
spawning  structures  and  structural 
complexity. 

Rmponse:  NMFS  conoirs  that  this 
information  may  be  useful.  The  lists  of 
information  types  were  intended  to  be 
instructive,  not  exhaustive.  The  interim 
final  rule  has  been  modified  to  provide 
more  flexibility  with  regard  to  the  daU 
used. 

8.  Comments  on  the  Sources  and 
Quality  of  Information  Used 

Comment:  Several  comments, 
particularly  from  state  agencies,  stressed 
the  need  to  involve  states  and  use  state 
agency  data  in  satisfying  the  EFH 
requirements  of  the  Magnuson-Slevens 
Act.  Several  commenters  urged  NMFS 
to  cooperate  with  states  in  gathering 
information,  developing  FMP 
amendments,  and  funding  restoration. 

Response:  NMFS  agrees,  and  is 
already  collaborating  with  the  states  in 
many  activities.  For  example,  NMFS  is 
coordinating  with  the  state  fisberiae 
agencies  and  the  three  interstate 
fisheries  commissions  to  gather  the  best 
available  information  for  use  ii^  the  EFH 
amendments.  NMFS  is  also  woridng 
with  state  coastal  zone  programs  to 
coordinate  EFH  efforts  with  approved 
coastal  management  plans.  These 
interactions  with  states  are  facilitated  by 
the  fact  that  Council  members  represent 
each  state  under  the  Council's 
jurisdiction,  and  many  resource  ageiury 
experts  also  serve  on  various  Council 
committees  and  panels,  including 
habitat  committees  and  advisory  panels. 
All  Council  activities  are  open  to  the 
public,  which  affords  further 
opportunities  for  cooperation.  Subpart  J 
of  the  interim  final  rule  has  been  further 
modified  to  emphasize  coordination 
between  Suites,  interstate  commissions, 
and  Councils  in  the  development  of 
EFH  FMP  provisions. 

Comment:  Several  commenten 
si^gaated  that  "best  available 
inrormation"  might  preclude  NMFS  and 
the  Councils  from  using  local 
knowledge  and  log  books  as  sources  of 
information  to  describe  and  identify 
EFH. 


Response:  Section  305(b)(1)(B)  of  the 
Magnuson-Stevens  Act  requires  NMFS 
to  consult  with  participants  in  the 
fishery  before  submitting  its 
recommendations  and  information  to 
the  Councils  to  assist  in  the  description 
and  identification  of  EFH.  This 
indicates  Congress'  intent  to  use 
information  from  fishers.  NMFS  intends 
fer  Coimcils  to  use  the  best  available 
information,  including  local  knowledge 
and  log  books,  to  descTibe  and  identify 
EFH.  However,  all  information  should 
be.evaluated  with  regard  to  the 
reliability  of  the  information  and  its 
source. 

9.  Comments  on  the  Four-Level 
Approach  for  Gathering  and  Organizing 
EFHData 

Comments:  Many  commenten 
expressed  concern  about  the  four-level 
approach  to  gathering  and  organizing 
data  for  the  description  and 
identification  of  EFH.  Some  expressed 
concern  that  there  is  no  incentive  for 
Councils  to  move  beyond  level  1 
information  (i.e.,  presence/absence 
information)  and  that  Councils  would 
identify  all  habitats  occupied  by 
managed  species  as  EFH  to  ensure  the 
greatest  amount  of  protection.  Other 
commenters  suggested  that  there  should 
be  a  rebuttable  presumption  that  all 
habitat  is  EFH  if  data  bom  levels  2 
through  4  are  used  to  refine  the 
identification  of  EFH.  Finally,  some 
commenters  criticized  NMFS  for 
allowing  the  identification  of  EFH  to  be 
based  on  production  rates  by  habitat 
type,  because  it  restricts  the  goal  of  the 
Magnuson-Stevens  Act  to  promote  the 
protection  of  EFH. 

Response:  The  four-level  approach 
provides  a  logical  method  to  gather  and 
organize  data  for  the  identification  of 
EFH.  There  is  a  natural  incentive  to 
gather  and  use  information  bom 
progressively  higher  levels,  because  this 
will  enable  NMFS  and  the  Councils  to 
target  their  habitat  conservation  efforts 
to  ensure  that  the  most  productive 
habitats  redeive  greater  attention.  The 
rule  has  been  modified  to  reinforce  this 
intention.  Councils  are  required  to 
demonstrate  that  the  best  scientific 
information  available  was  used  in  the 
identification  of  EFH.  NMFS  also 
disagrees  with  the  comment  that  linking 
EFH  to  production  will  not  promote  the 
protection  of  EFH.  Clearly  linking  EFH 
to  biological  production,  and  advocating 
research  to  quantify  these  relationships, 
will  increase  awareness  of  the 
importance  of  habitat  to  sustainable 
fisheries  and  will  likely  lead  to  greater 
emphasis  on  protecting  EFH.  NMFS  did 
not  create  a  rebuttable  presumption  that 
all  habitat  identified  by  levels  2  through 
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4  information  is  EFH  because  it  could 
lead  to  an  overly  broad  area  being 
identified  as  EFH  without  adequate 
scientific  justification.  NMFS'  use  of  the 
four  levels  of  information  is  a  means  of 
organizing  the  available  data  for  the 
identification  of  EFH.  This  data  will  be 
considered  in  determining  the  extent  of 
EFH. 

Comment  One  commenter  suggested 
that  NMFS  require  Councib  to  submit  a 
schedule  detailing  when  higher  levels  of 
information  will  be  developed. 

Response:  Periodic  updates  are 
required  for  EFH  amendments. 
Amendments  should  include  an 
assessment  of  the  information  needed  to 
improve  the  description  and 
identification  of  EFH.  The  research 
needs  identified  in  an  FMP  should 
include  a  schedule  for  meeting  those 
needs. 

10.  Comments  on  Criteria  for  EFH 
Determinations 

Comments:  Several  commenters 
questioned  the  role  of  Council  judgment 
when  there  is  only  level  1  information 
available.  Others  asked  for  additional 
guidance  on  how  to  interpret  level  1 
information. 

Response:  The  role  of  Councils  is  to 
evaluate  information  and  use  the  EFH 
determination  criteria  in  the  interim 
final  rule  to  identify  EFH  and  the 
measures  required  to  conserve  it. 
Councils  will  need  to  evaluate  all 
available  information,  according  to  its 
merit,  and  use  best  scientific  judgement 
in  arriving  at  their  decisions. 
Demonstration  that  this  identification  is 
based  on  the  best  scientific  information 
available  will  be  necessary  to  attain 
Secretarial  approval  of  an  EFH 
amendment.  Additional  clarification  on 
how  to  interpret  level  1  information  to 
identify  EFH  has  been  added  to  the 
interim  final  rule. 

Comments:  Conunents  from 
conservation  groups,  many  fishing 
groups,  and  most  individual 
commenters  fully  supported  a 
"precautionary  approach"  and 
encouraged  expansion  of  these 
provisions.  A  few  commenters  urged 
that  all  habitats  be  designated  EFH  and 
that  those  people  who  impact  the 
habitat  should  be  responsible  for 
proving  that  their  activities  are  not 
decreasing  the  habitat's  capacity  to 
support,  fish  populations.  Many 
comments,  primarily  bom  non-fishing 
industry  interests,  criticized  NMFS  for 
establishing  a  "risk-averse"  process  for 
identifying  EFH  that  they  claim  will 
result  in  most  aquatic  areas  being 
identified  as  EFH.  Of  particular  concern 
is  the  guidance  in  the  proposed  rule  that 
if  only  species  distribution  information 


is  available,  EFH  should  be  everywhere 
a  species  is  found.  Also  of  concern  is  a 
provision  which  states  that,  if  a  species 
is  overfished,  all  habitats  used  by  the 
species,  plus  certain  historic  habitats, 
should  fa«  considered  EFH.  The 
commenters  believed  that  these 
provisions  will  result  in  most,  if  not  all, 
habitats  being  identified  as  EFH  and 
that  this  is  not  the  intent  of  the 
Magnuson-Stevens  Act. 

Response:  The  "risk-averse"  approach 
to  describing  and  identifying  EFH  was 
advocated  in  the  proposed  regulation 
because  of  the  uncertainfy  inherent  in 
much  of  our  knowledge  of  habitat- 
productivity  relationships.  Care  should 
be  exercised  in  the  face  of  inadequate 
information  or  overfished  stocks  to 
guard  against  habitat  losses  or 
alterations  that  may  prove  significant  to 
the  long-term  productivity  of  the 
species.  The  rule  continues  to  endorse 
these  risk-averse  approaches,  but 
clarifies  that  Councils  should  use 
information  from  all  available  levels  to 
make  best  scientific  judgments  on  how 
to  describe  and  identify  EFH.  Presence/ 
absence  data  should  be  used  to 
delineate  the  geographic  range  of  the 
species.  Habitat-specific  information  on 
density,  reproduction,  and  growth 
should  be  used  to  identify  EFH  within 
that  range.  If  only  presence/absence 
information  are  available  on  a  managed 
species,  these  data  should  be  evaluated 
to  identify  those  areas  most  commonly 
used  by  the  species  as  EFH.  The  rule 
also  clarifies  that,  for  overfished  species, 
all  habitats  currently  used,  and  certain 
historic  habitats,  should  be  identified  as 
EFH  only  if  habitat  loss  or  degradation 
may  be  contributing  to  the  species' 
being  identified  as  overfished. 

11.  Comments  on  the  Relationship 
Between  EFH  and  Critical  Habitat 

Comments:  Some  commenters 
criticized  the  proposed  rule  for  stating 
that  EFH  will  always  be  greater  than  or 
equal  to  "critical  habitat."  One 
commenter  noted  that  some  critical 
habitat  can  include  upland  habitats  and 
therefore  this  linkage  is  not  consistent 
with  the  statutory  definition  of  EFH. 
Others  stated  that  EFH  should  not  be 
described  and  identified  for  species 
listed  under  the  ESA.  One  conmienter 
questioned  why  NMFS  is  allowing 
fishing  on  endangered  species.  Some 
commenters  supported  EFH  being  equal 
to  or  greater  than  critical  habitat  because 
it  will  promote  the  recovery  of 
endangered  species. 

Response:  NMFS  maintains  that  it  is 
appropriate  to  state  that  EFH  will 
always  be  greater  than  or  equal  to 
critical  habitat,  as  defined  under  ESA. 
The  interim  final  rule  includes  a  minor 


modification  to  the  language  that  helps 
distinguish  between  critical  habitat  and 
EFH  and  to  reiterate  that  EFH  is  aquatic 
only.  EFH  includes  habitats  for  all  life 
history  stages  of  a  species,  while  for 
some  anadromous  salmonids  listed 
under  ESA,  adult  marine  habitats  have 
not  been  identified  as  critical  habitat 
NMFS  does  recognize  that  critical 
habitat  may  contain  terrestrial  areas  and 
has  modified  the  interim  final  rule  to 
clarify  that  those  areas  may  not  be 
considered  EFH. 

NMFS  and  the  Councils  do  not  allow 
directed  fishing  on  listed  species  but 
EFH  requirements  are  still  necessary  if 
the  species  are  covered  by  an  FMP. 
Certain  stocks  of  west  coast  salmon  are 
currently  part  of  the  management  unit  of 
an  FMP.  Specific  runs  of  those  stocics 
are  listed  as  threatened  or  endangered 
under  the  ESA.  Even  though  certain 
runs  of  a  larger  stock  are  listed  imder 
the  ESA,  the  Magnuson-Stevens  Act  still 
requires  Councils  to  describe,  identify, 
and  consider  actions  to  conserve  and 
enhance  EFH  for  the  species.  This  does 
not  mean  that  directed  fishing  will  be 
allo%ved  on  the  listed  runs. 

12.  Conttnents  on  Inclusion  of 
Mariculture  and  Indirect  Fishing  Effects 

Comments:  NMFS  received  comments 
suggesting  that  fishing  activities  should 
include  all  components  of  the  activity 
(e.g.,  anchoring,  refueling).  Some 
commenters  requested  that  mariculture 
be  considered  a  fishing  activity. 

Response:  As  fishing  is  defined  in 
section  3(4)  of  the  Magnuson-Stevens 
Act  it  includes  "harvesting  of  fish." 
Commercial  fishing,  in  the  same  section, 
means  "fishing  in  which  the  fish 
harvested,  either  in  whole  or  in  part,  are 
intended  to  enter  commerce  or  enter 
commerce  through  sale,  barter  or  trade." 
NMFS  agrees  that  mariculture  is 
included  within  these  definitions 
because  the  fish  harvested  enter 
commerce.  The  interim  final  rule  was 
not  changed,  because  mariculture  was 
already  considered  to  be  part  of 
commercial  fishing.  Under  these 
regulations  Councils  would  be  required 
to  assess  the  impacts  of  mariculture 
activities  and  minimize  any  adverse 
effects  that  impact  EFH  within  their 
jurisdiction.  The  indirect  effects  of 
fishing  activities  should  also  be 
considered,  when  evaluating  adverse 
impacts  from  fishing,  as  well  as  when 
analyzing  cumulative  impacts  on  EFH. 

In  the  rule,  NMFS  has  used  the  term 
"fishing  equipment"  to  replace  the  term 
"fishing  gear,"  that  was  used  in  the 
proposed  rule.  Fishing  equipment  is 
used  to  portray  the  intention  to  more 
broadly  consider  impacts  bom  fishing- 
related  activities  when  assessing 
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•dvaiM  impacts  on  EFH.  CouocUa 
should  use**  impacts  of  diffsrent 
fishing  gears.  Ashing  techniques, 
equipment,  and  practices  used  in 
maricultura.  and  other  bctors.  as 
appropriate. 

13.  CommmntM  on  Fithing  Gear 
(Equipmmnt)  AMmaawmnt 

Coaunentr.  In  addition  to  completing 
an  asaeasment  of  fishing  gear, 
commenters  requested  that  Councils 
ranli  gear  based  on  the  severity  of 
impacts  to  specific  habitats.  Some 
argued  that  rocreationai  fishing  impacts 
should  be  excluded  from  such 

Rnponse:  The  effects  of  Ashing 
practices  or  gear  types  is  habitat- 
dependent.  NMFS  has  modified  the  rule 
to  direct  that  during  the  aaseaament  of 
fishing  equipment  ^ear)  impacts,  the 
relative  effect  of  dimrent  equipment 
types  or  techniques  on  different  habitat 
types  should  be  aasaaaed.  This  will  help 
the  Councils  focus  research  and 
management  efforts  on  those  habitats 
that  require  the  most  attention. 
Assessments  and  subsequent  research 
should  be  conducted  on  all  types  of 
fishing  impacts,  including  recreational 
and  commercial  fishing  equipment  or 
practices,  however  relative  impacts 
should  be  prioritized  and  management 
and  research  should  address  needs 
accordingly. 

NMFS  also  emphasiaaa  in  the  rule 
that  the  fishing  equipment  assessment 
should  be  conducted  periodically  with 
subsequent  review  or  revision.  As  new 
equipment  is  developed,  tecluiiques  are 
chai^ged.  or  additional  research  is 
conducted,  new  information  on  effects 
on  KVH  will  be  developed.  Language  has 
been  added  to  the  rule  to  clarify  that 
Councils  should  assess  all  new 
information  regarding  El^.  including 
new  assessments  of  fishing  equipment 
impacts,  to  determine  when  an 
amendment  needs  to  be  updated.  EFH 
amendments  are  to  be  reviewed  and 
revised  as  appropriate,  but  at  least  once 
every  5  jrears.  New  information 
regarding  equipment  effiects  on  EFH 
should  be  inccvpcnated  as  available  into 
any  updatea  of  EFH  amendments. 

CommentM:  Commenters  suggested 
that  technology,  such  as  the  use  of 
remotely  operated  vehicles,  should  be 
an  acceptable  altaniative  to  CMearcb 
closure  areas  in  aaaesiing  the  eflects  of 
gear.  One  Council  asked  that  it  Im  able 
to  baae  asaeaaments  on  operational 
charactaristics  of  gear  in  their  speciflc 
area  rather  than  inference  from  studies 
in  other  areas. 

Responwe:  The  rule  recommends 
"consideration  of  the  establishment  of 
research  closure  areas  and  other 


I  the  efbcts  of  fishing 
equipment  on  EFH.  It  does  not  restrict 
Councils  from  considering  any  options. 
Councils  should  use  dM  HMist 
appropriat*  maaaurai  to  aaaaaa  impacts. 
Councils,  hoaravar.  should  not  diaixmnt 
some  methfxis  or  tools  because  they 
may  bo  time-constuning  or  require 
maiiataiiient  ai  linn  if  they  are  the  most 
appropriate  method  to  use.  All  relevant 
research  should  be  considered  when 
assessing  impacts  of  fishing  gear  on 
EFH.  including  research  that  has  been 
conducted  in  other.  biofMfnphically 


Coatamnt:  Sevenl  commenters 
expiaaaed  concern  that  there  is  no 
requiramaot  to  conduct  a  cumulative 
impact*  aaaaiament  of  fishing  impacts, 
aa  there  ia  for  non-fishing  impacts. 

Aesponse:  NMFS  assumed  that  all 
forms  of  adverse  impacts,  including 
those  from  fishing,  were  included  as 
cumulstive  impacts  on  EFH.  Howrever. 
NMFS  has  modified  the  rule  to  further 
clarify  this  intent.  Impacts  of  fishing 
and  non-fishing  activities  should  be 
considered  when  a  cumulative  impacts 
analysis  is  conducted.  This  may  be 
particularly  important  where  fishing 
gear  of  one  fishery  impacts  the  habitat 
of  another  fishery.  Furthermore, 
cumulative  impacts  analysis  should 
consider  syneigisdc  eflscts  of  both 
fishing  and  non-fishing  Impacts  on 
habitat,  and  should  give  additional 
consideration  to  cumulative  impacts 
affecting  HAPC. 

Comment:  Commenters  stated  that 
adverse  impacts  bvm  fishing  should  be 
demonstrated  scientifically. 

ResponMe:  National  standard  2 
requires  that  conservation  and 
management  measures  be  besed  upon 
the  best  scientific  information  available. 
Councils  should,  however,  talie  into 
consideration  information  available 
through  other  valid  sources.  If  scientific 
information  is  limited,  the  best  available 
information  should  be  considered  for 
assessing  adverse  impacts  of  fishing 
equipment  on  habitats.  This  information 
should  be  weighed,  based  on  the  quality 
of  information,  and  considered 
appropriately  in  the  development  of 
EFTi  conservaUoo  and  management 
decisions. 

14.  Comments  on  the  Threshold  That 
Requires  Councils  To  Regulate  Fishing 
Activities  That  Adversely  Impact  EFH 

Comments:  The  proposed  rule 
required  Councils  to  act  to  mitigate  or 
minimize  any  adverse  effect  frx>m 
fishing,  to  the  extent  practicable,  if  there 
is  evidence  that  a  fishing  practice  is 
having  "substantial"  adverse  effect  on 
EFH.  Many  comments  bom 
environmental  and  fishing  groups 


criticized  the  proposed  rule  for  using 
"substantial"  to  characterize  adverse 
impacts  that  would  require  a  Council  to 
regulate  damaging  fishing  practices. 
They  claimed  this  was  a  higher 
threshold  than  intended  in  the 
Magnuson-Stevens  Act.  Under  the 
Magnuson-Stevens  Act,  Councils  are 
required  to  "minimize  to  the  extent 
practicable  adverse  effects  on  such 
habitat  caused  by  fishing."  Many  of  the 
commenters  maintain  that  this  "higher 
threshold,"  is  so  high  that  Councils  will 
never  act  to  control  a  damaging  fishing 
practice,  nor  will  research  be  conducted 
to  assess  less  understood  impacts  from 
fishing.  Commenters,  additionally, 
suggested  that  the  burden  to  prove  they 
are  in  fact  causing  no  impact  should  be 
placed  on  those  wishing  to  exploit  the 
public  resource. 

Response:  The  language  of  the 
propcwed  rule  was  not  meant  to  raise  the 
threshold  of  damage  from  fishing 
impacts  higher  than  that  intended  in  the 
statute.  The  language  was  intended  to 
provide  guidance  to  assist  Councils  in 
determining  when  they  are  required  to 
take  action  on  a  fishing  impact.  NMFS 
believes  that  the  intent  of  the 
Magnuson-Stevens  Act  is  to  regulate 
fishing  gears  or  techniques  that  reduce 
an  essential  habitat's  capacity  to  support 
marine  resources,  not  practices  that 
produce  inconsequential  changes  in  the 
habitat.  Therefore,  NMFS  continues  to 
support  this  concept  but  has  deleted  the 
wonl  "substantial"  from  the  rule  and 
added  new  language  to  clarify  this 
concept.  Impacts  from  fishing  practicea 
that  justify  the  implementation  of 
management  actions  should  be 
"identifiable"  (i.e.,  both  mora  than 
minimal  and  not  temporary  in  natiue). 

Comments:  Commenters  stated  that 
the  inclusion  of  a  formal  cost-benefit 
analysis  to  determine  whether  it  is 
practicable  to  impose  management 
restrictions  on  a  damaging  fishing 
activify  goes  beyond  the  statute.  Costs  to 
indus^  and  costs  to  the  environment 
cannot  be  directly  compared  because 
they  are  measured  differently. 
Commenters  pointed  out  that  the 
legislative  history  indicates  that  while 
the  term  "to  the  extent  practicable"  was 
intended  to  allow  for  the  consideration 
of  costs;  it  was  not  a  requirement  that 
the  benefits  justify  the  costs. 
Commenters  suggested  that  the  long- 
term  costs  to  the  ecosystem  and  long- 
term  lienefits  to  the  fishery  and  all 
potential  users  (since  this  is  a  public 
resource)  must  be  weighed  and  that 
short-term  cost  to  the  fishers  is  only  one 
of  many  factors  that  must  be  considered. 

Response:  NMFS  agrees  that  the 
Magnuson-Stevens  Act  does  not  reqtdre 
a  formal  cost/benefit  analysis  or  a 
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demonstration  that  the  benefits  of 
minimizing  adverse  impacts  justifies  the 
costs  to  fishers.  In  considering 
management  measures.  Councils  should 
evaluate  the  long-term  benefits  to  the 
habitat  and  the  managed  species 
(including  long-term  benefits  to  the 
fishery),  as  well  as  short-term  economic 
consequences  to  the  fishery.  Tiiis 
provision  is  intended  to  simply  focus 
Council  attention  on  costs  and  benefits 
consistent  with  national  standard  7, 
which  requires  consideration  of  costs 
and  benefits  in  the  development  of 
conservation  and  management 
measures.  Further.  Executive  Order 
(E.O.)  12866  requires  NMFS  to  regulate 
in  the  most  cost  effective  manner  to 
achieve  the  regulatory  objective.  The 
rule  has  additional  clarifying  language 
to  avoid  the  interpretation  that  a  formal 
cost/benefit  analysis  must  be  completed 
before  taking  action. 

Comment:  Several  commenters  urged 
that  immediate  management  measures 
should  he  taken  as  precautionary 
measures  against  further  EFH 
degradation,  rather  than  waiting  for 
Councils  to  identify  and  describe  EFH, 
and  assess  gear  impacts  on  EFTI.  Many 
commentere  identified  specific  gear 
types  that  should  be  immediately 
banned  or  restricted. 

Response:  Councils  must  know  what 
types  and  locations  of  iiabitats 
constitute  EFH  before  they  will  be  able 
to  act  to  prevent,  minimize,  or  mitigate 
adverse  impacts  from  either  fishing  or 
non-fishing  activities  on  EFTI.  Banning 
a  gear  fype  to  protect  EFH  before  it  is 
identified,  in  an  FMP  and  without 
assessment  of  adverse  impacts,  is 
contrary  to  the  Magnuson-Stevens  Act 
The  interim  final  rule  presents  a  logical 
progression  for  description  and 
identification  of  EFH,  identification  of 
adverse  impacts  to  EFH,  and 
development  of  management, 
conservation,  or  enhancement  measures, 
as  appropriate. 

15.  Comments  effecting  to  Listing  of 
Specific  Fishing  Gears/Diving  as  Fishing 
Impacts 

Comment:  Commenters  opposed  the 
listing  of  diving  or  specific  fishing  gears 
as  potenttally  causing  adverse  impacts 
that  would  require  fishing  restrictions. 
Dive  groups  commented  that 
commercial  diving  should  be 
distinguished  frt)m  recreational  diving, 
or  that  diving  should  not  be  listed  at  ^1. 
Commentere  suggested  that  anchoring 
on  artificial  reefii  was  as  damaging  as 
the  other  examples  listed  and  that  it 
should  also  be  included  in  the  list  of 
potential  restrictions. 

Response:  The  intent  of  this  language 
was  to  provide  the  Coimcils  with  some 


examples  of  typical  activities  that  have 
the  potential  to  adversely  affect  diverse 
fypes  of  EFH  (e.g.,  careless  divmrs  and 
snorkelers  have  been  widely 
documented  to  cause  adverse  effects  on 
coral  reef  habitats).  However,  NMFS 
agrees  that  it  is  more  appropriate  to 
address  these  considerations  in  a 
broader  manner.  As  a  result,  the 
language  in  the  interim  final  rule  was 
modified  to  present  general  options  that 
Coimcils  should  consider  in 
determining  appropriate  management 
measures.  These  general  options  are 
illustrative  only,  many  activities  may 
result  in  habitat-specific  impacts. 
Councils  should  examine  all  practices 
that  may  contribute  to  EFH  degradation 
and  act  to  minimize  the  impacts  as 
appropriate. 

16.  Comments  on  Marine  Fishery 
Reserves  as  Options  for  Managing 
Adverse  Effects  From  Fishing 

Comment:  Many  commenters, 
primarily  individuals,  fishing  groups, 
and  conservation  groups,  requested  that 
language  be  added  to  the  interim  final 
rule  to  clarify  that  Councils  are  not 
restricted  bova  considering  closed  areas 
(Marine  Protected  Areas,  Marine  Fishery 
Reserves,  No-Take  Zones,  of  Research 
Closuxe  Areas)  as  management  tools  for 
protection  of  habitats  and  habitat 
functions  and  for  enhancing  recovery  of 
overfished  species,  as  well  as  for 
conducting  research.  Commenters  felt 
that  a  statement  in  the  preamble  of  the 
proposed  rule  which  stated,  "NMFS  has 
clarified  tliat  the  intent  [of  the 
regulation]  is  not  to  preclude  fishing  in 
areas  identified  as  EFH,"  could  be 
interpreted  to  mean  that  fishing  or 
specific  fishing  gears  would  never  be 
restricted  in  any  area.  Commenters 
indicated  that  establishment  of  such 
zones  is  supportive  of  a  precautionary 
approach  to  habitat  conservation  where 
there  is  uncertainfy  on  the  extent  and 
degree  of  impacts  that  occur  from 
fishing.  They  suggested  that  early 
establishment  of  such  zones  could 
protect  areas  and  stocks  bozn  further 
impacts  while  additional  information  is 
gaUiered.  Additional  commenters 
suggested  that  NOAA's  National  Marine 
Sanctuaries  and  National  Estuarine 
Research  Reserves  and  the 
Environmental  Protection  Agency's 
National  Estuary  Program  provide  sites 
that  should  be  utilized  for  research 
areas.  These  areas  are  the  focus  of 
current  research  efforts  and  many  have 
extensive  databases  on  habitat  t]^>e8  and 
usage  within  the  reserve  areas. 

Response:  The  interim  final  rule 
continues  to  advocate  research  closures 
areas  and  other  measures,  as 
appropriate,  to  evaluate  the  impact  of 


fishing  equipment  and  techniques  on 
EFH.  The  regulations  continue  to 
encourage  Councils  to  consider  time/ 
area  closures  as  management  tools  for 
minimizing  impacts  of  fishing  gears  on 
EFH.  The  langu^e  in  the  preamble  of 
the  proposed  rule,  "*  •   •  that  the 
intent  [of  the  regulation]  is  not  to 
preclude  fishing  in  areas  identified  as 
EFH,"  was  intended  to  confirm  that 
identification  of  an  area  as  EFH  did  not 
automatically  bring  restrictions  on 
fishing  in  the  area.  NMFS  altered  the 
language  in  the  interim  final  rule  to 
clarify  that  Councils  are  encouraged  to 
consider  marine  protected  areas  as 
management  tools  for  habitat 
conservation  as  well  as  management  of 
fishing  practices.  Currently  established 
Federal  and  state  research  areas  (e.g.. 
National  Marine  Sanctuaries  or 
Estuarine  Research  Reserves)  should  be 
evaluated  as  logical  locations  for 
additional  stucUes. 

1 7.  Comments  on  the  Statutory 
Authority  To  Address  Adverse  Impacts 
on  EFH  From  Non-Fishing  Activities 

Comments:  Many  commentere, 
primarily  non-fishing  industry  groups, 
did  not  agree  tliat  the  Magnuson- 
Stevens  Act  provided  NMFS  or  the 
Councils  the  statutory  authority  to 
comment  and  make  recommendations 
on  non-fishing  activities.  They  proposed 
that  the  sections  regarding  identification 
of  adverse  impacts  frtim  non-fisliing 
activities  and  consultation  be  deleted  in 
their  entirety. 

Response:  NMFS  disagrees  for  a 
number  of  reasons.  Firat,  one  of  the 
stated  purposes  of  the  Magnuson- 
Stevens  Act  is  to  promote  the  protection 
of  EFH  through  the  review  of  projects 
conducted  under  Federal  permits, 
licenses,  or  other  authorities  that  afCact, 
or  have  the  potential  to  affect,  such 
habitat.  These  projects  would  include 
■Bon-fishing  activities.  Second,  the 
Magnuson-Stevens  Act,  in  section 
303(a)(7).  requires  that  FMPs  identify 
conservation  and  enliancement 
measures  for  EFH.  These  measures  are 
not  limited  by  statute  to  addressing  only 
fishing  activities.  A  necessary  first  step 
to  identifying  conservation  and 
enhancement  measures  is  to  identify 
adverse  impacts  that  will  require 
conservation  and  enhancement 
measures  to  adequately  promote  the 
protection  of  EFH.  Therefore,  a  logical 
extension  of  the  Magnuson-Stevens  Act 
requirement  to  identify  conservation 
and  enhancement  measures  is  the 
consideration  of  adverse  impacts  from 
non-fishing  activities  tiiat  would 
necessitate  the  use  of  such  measures. 
Third,  the  requirements  for 
coordination,  consultation,  and 
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recommendatioiu  relate  directly  to  non- 
fishing  action*.  The  Magnuson-Stevens 
Act  requires  that  other  Federal  agencies 
consult  with  the  Secretary  and  then 
consider  and  respond  in  writing  to  the 
Secretary's  EFH  conservation 
recommendations  regarding  actions  that 
may  adversely  impact  EFH.  These 
actions  will  bie  non-fishing  actions. 
Therefore,  the  EFH  amendment*  must 
include  con*ideration  of  advene 
impacts  from  non-fi*hing  activitie*  to 
aid  NKfFS  and  the  Councils  when  they 
are  consulting/commenting  on  actions 
that  may  adversely  impact  EFH. 

18.  Comments  on  Different  Levola  of 
Scrutiny  of  Non-Fishing  Impacts 

Comment:  Many  non-fishing  interests 
commented  that  their  impacts  on  EFH 
were  being  held  to  a  higher  standard 
than  adverse  impacts  from  fishing, 
because  NMFS  does  not  have  to 
determine  whether  it  is  practicable  to 
minimize  or  mitigate  the  adverse  impact 
before  providing  a  recommendation. 
The  commenters  were  also  concerned 
that  too  much  emphasis  Is  placed  on 
non-fishing  adverse  impacts  on  EFH. 

Reaponse:  Non-fishing  and  fishing 
impacts  are  held  to  two  different  levels 
of  scrutiny  because  of  legal  differences 
in  how  the  impacts  are  addressed. 
Fishing  impacts,  as  required  by  the 
Magnuson-Stevens  Act.  must  be 
minimized  to  the  extent  practicable  by 
Implementing  conservation  and 
management  measures.  For  non-fishing 
activities.  NMFS  is  required  to  provide 
EFH  conservation  recommendations  to 
action  agencies  for  all  actions  that  may 
have  an  adverse  impact  on  EFH.  NMF^ 
and  the  Councils  control  fishing 
activities  through  regulation,  whereas 
recommendations  by  NMFS  and  the 
Councils  on  non-fishing  activities  an 
advisory.  The  action  agency  then 
considers  NMFS'  recommendation* 
according  to  its  statutory  requirement*.  *- 
The  emphaais  placed  on  non-fishing  in 
the  coordination,  consultation,  and 
recommendation  process  will  depend 
on  the  level  of  impact  from  each. 

19.  Comments  on  the  Identification  of 
Specific  Industries  With  Potential 
Adverse  EffecU  on  EFH 

Comments:  Many  commenters 
objected  to  their  particular  industries  or 
activities  being  highlighted  in  the 
proposed  rule  as  having  potential 
adverse  effects  on  EFH.  Many  pointed 
out  that  non-fishing  activities  do  not 
always  adversely  impact  fish  habitat. 
Soma  foiast  industry  groups  pointed  out 
that  thay  are  involved  in  restoration  of 
anadromou*  fi*h  habitat*.  Oil  and  oa* 
Industry  commenters  pointed  out  tnat 
oil  platforms  have  been  documented  as 


artificial  raeb  that  support  fish 
populations  and  therefore  produce 
positive  effects  on  fisheries,  not  adverse 
effects. 

Response:  NMFS  acknowledges  that 
many  industries  take  certain  actions 
specifically  to  improve  fish  habitat  even 
if  other  activities  conducted  by  the 
industry  may  adversely  afiiect  fish 
habiUt.  Therefore.  NMFS  agrees  that  the 
language  of  the  rule  should  be  more 
generic  and  that  the  types  of  activities 
that  have  been  demonstrated  to  have 
potentially  adverse  effects  on  EFH 
should  be  highlighted  for  the  Councils 
in  the  interim  final  rule  rather  than 
identifying  the  industries  that  may 
engage  in  these  activities.  NMFS  revised 
this  section  to  clarify  that  its  intent  is  to 
avoid,  minimize,  or  compensate  for 
adverse  impacts  on  EFH.  The  rule 
avoids  singling  out  specific  industries 
just  because  they  have  the  potential  to 
adversely  impact  EFH. 

20.  Comments  on  Cumulative  Impacts 
Aitalysis 

Comments:  Several  commenters  were 
concerned  that  the  relationship  between 
the  required  analysis  of  cumulative 
impacts  and  EFH  was  not  cleariy 
specified.  Many  cited  an  ecological  risk 
assessment  as  a  lengthy,  expensive 
procedure  that  would  tell  little  about 
EFH.  Some  commentera  asked  NMFS  to 
provide  criteria  for  conducting  an 
ecological  risk  assessment. 

Response:  NMFS  has  clarified  the 
cumulative  impacts  analysis 
requirements  in  the  rule.  Cumulative 
imjMcts  analysis  is  intended  to  monitor 
tiie  effect  on  EFH  of  the  incremental 
impects.  occurring  within  a  watershed 
or  marine  ecosystem  context,  that  may 
result  from  individually  minor  but 
collectively  significant  actions.  The 
assessment  of  ecological  risks  is 
intended  in  a  generic  sense  to  examine 
actions  occurring  within  the  watershed 
or  marine  ecosystem  that  adversely 
affect  the  ecological  structure  or 
function  of  EFR  The  assessment  should 
specifically  consider  the  habitat 
variables,  previously  noted  while 
describing  and  identifying  EFH,  that 
control  or  limit  a  managed  species'  use 
of  a  habitat.  It  should  consider  the 
effects  of  all  impacts  that  affect  either 
the  quantity  or  quality  of  EFH.  The  term 
"ecological  risk  assessment"  was  not 
meant  to  be  interpreted  in  the  stricter 
toxiookiglcal  sense.  NMFS  will  continue 
to  develop  further  criteria  far 
conducting  an  ecological  risk 


21.  Comments  on  Mapping  of 
Cumulative  Impacts  Analysis 

Comments:  Some  commenters 
thought  the  requirement  to  map  adverse 
impacts  should  be  discretionary.  Othera 
thought  it  should  be  deleted  altogether. 

Response:  NMFS  disagrees  and 
considers  mapping  of  the  impacts  to  be 
one  of  the  most  important  ways  to 
analyze  the  data  and  to  easily  share  the 
information  with  other  resource 
management  agencies  and  the  public.  It 
is  also  an  efficient  way  to  track 
cumulative  effects  over  time  and  detect 
when  effiscts  are  reaching  threshold      ^ 
limits.  The  rule  has  been  revised  to 
clarify  that  the  mapping  requirements 
are  strongly  encouraged. 

22.  Comments  on  the  Options  for 
Conservation  and  Enhancement  of  EFH 

Comments:  Several  commenters  were 
concerned  about  the  broad  examples 
given  in  this  section.  They 
recommended  that  FMPs  address  site- 
s{>ecific  activities  because  an  activity 
might  adversely  impact  EFH  imder 
certain  conditions  and  not  under  othera. 
Other  commentera  expressed  concern 
that  statements  suggesting  that  certain 
activities  (such  as  diversion  of  fresh 
water)  always  produce  adverse  effects 
did  not  reflect  their  regional 
penpective.  There  were  many 
comments  about  the  examples  used  and 
questions  over  whether  these  were  the 
best  or  even  pro{>er  examples.  There 
were  many  suggestions  of  diffierent 
examples  to  include  in  the  rule.  Several 
commentera  were  concerned  that  NMFS 
was  mandating  best  management 
practices  for  non-fishing  activities. 

Response:  NMFS  recognizes  that  this 
section  did  not  provide  the  clarify  that 
it  intended,  and  that  the  listing  of 
examples,  while  not  meant  to  be 
exhaustive,  needs  modification.  The 
section  has  been  revised  in  the  interim 
final  rule  to  clarify  that  the  intent  of  the 
section  is  to  provide  examples  of 
proactive  and  reactive  measures  to 
conserve  and  enhance  EFH.  The 
revisions  focus  on  avoiding, 
minimizing,  or  com;>ensating  for 
impacts  on  EFH  derived  bom  activities 
both  inside  and  outside  of  EFH  and  the 
need  for  Councils  to  provide 
recommendations  to  address  those 
impacts.  The  management  measures 
listed  in  this  section  are  intended  to  be 
optional.  Certain  actions  may  have 
positive  or  negative  impacts  on  EFH 
depending  on  the  location  and  the 
purpose  of  the  action.  The  effect  of 
actions  should  be  judged  within  the 
context  of  watenhed  planning  and/or  by 
ecosystem  considerations. 
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Comment:  One  commenter  expressed 
concern  that  habitat  creation  was  listed 
as  an  option  to  conserve  and  enhance 
EFH. 

Response:  The  Magnuson-Stevens  Act 
requires  NMFS  and  &e  Councils  to 
conserve  and  enhance  EFH.  NMFS 
believes  that,  under  certain 
circumstances,  habitat  creation  is  a 
viable  means  to  enhance  EFH  on  a 
waterahed  basis. 

Comment:  One  commenter  criticized 
NMFS  for  not  encouraging  proactive 
measures  to  conserve  and  enhance  EFH. 

Response:  NMFS  modified  the  rule  to 
include  language  stating  that  the 
Coimcils  and  NMFS  will  provide 
information  on  ways  to  improve 
ongoing  Federal  operations. 

23.  Comments  on  the  Treatment  of  Prey 
Species  Under  the  Proposed  Rule 

Comments:  Several  commentera  asked 
that  the  proposed  rule  be  modified  to 
require  that  EFH  be  described  and 
identified  for  all  prey  species. 
Numerous  commentera  stated  that 
habitat  for  forage  species  should  be 
included  in  an  ecosystem  approach,  and 
mapped  as  well.  Other  commentera, 
against  the  inclusion  of  prey,  stated  that 
loss  of  prey  should  not  categorically  be 
considered  an  adverse  impact  because 
the  fishery  decline  could  be  due  to  other 
bctora  such  as  overfishing,  rather  than 
loss  of  prey.  Inclusion  of  threats  to  prey, 
they  commented,  exceeds  the  scope  of 
the  statute.  Commentera  concerned  with 
anadromous  species  stated  that 
predaton  should  be  considoed  if  prey 
are  included.  They  stated  that  this 
reflects  more  of  an  ecosystem  approach 
and  could  take  into  consideration  the 
effects  of  pinniped  predation  on  the 
fishery.  One  Coimcil  asked  NMFS  to 
clarify  that  Councils  may  not  place 
harvest  limits  on  prey  species  unless  the 
prev  species  is  managed  under  an  FMP. 

Response:  NMFS  continues  to 
maintain  that  describing  and  identifying 
separate  EFH  for  prey  species  not 
included  in  an  FMU  is  beyond  the  scope 
of  the  Magnuson-Stevens  Act  However, 
NMFS  recognizes  the  importance  of 
prey  to  the  managed  species.  The 
sUtutory  definition  of  EFH  includes 
"faeding"  as  an  ecological  function  of 
EFH  necessary  to  a  species.  Therefore, 
presence  of  adequate  prey  is  one  of  the 
biological  properties  that  can  make  a 
habitat  essential.  It  is  appropriate  to 
consider  loss  of  prey  as'an  adverse 
impact  to  a  managed  species'  EFH 
because  the  species  would  not  be  able 
to  use  the  habitat  for  feeding.  Therefore, 
the  rule  requires  Councils  to  identify 
prey  species  for  managed  species  in  the 
FMU  and  the  habitats  of  major  prey 
species.  Councils  must  address  threats 


to  the  prey  species  and  its  habitat  if 
there  is  evidence  that  such  adverse 
effects  may  lead  to  a  decline  in  die  prey 
species  population  and  by  extension 
reduce  the  quality  of  a  managed  species' 
EFH.  These  threats  should  be  covered 
under  the  adverse  effects  section  of  the 
EFH  amendment. 

A  requirement  to  describe  and 
identify  EFH  for  predatora  is  not 
authorized  by  statute,  and  therefore,  not 
included  in  the  rule.  In  identifying  EFH 
through  an  ecosystem  approach, 
however,  NMFS  does  suggest  that 
Coimcils  consider  the  extent  to  which 
the  managed  species  is  pray  for  other 
managed  and  non-managed  species  or 
marine  mammals  in  determining  the 
habitat  necessary  to  support  a 
sustainable  fishery  and  the  managed 
species'  contribution  to  a  healthy 
ecosystem.  Predatora  of  managed 
species  need  to  be  considered  a  source 
of  natural  mortalify  inherent  in  the 
ecosystem.  The  MMPA  does  include 
provisions  which  address  the 
interactions  between  marine  manunals 
and  other  species.  NMFS  is  able  to 
address  these  interactions  through  that 
statute. 

24.  Comments  on  Vulnerable  Habitats 
(Habitat  Areas  of  Particular  Concern) 

Comment:  Some  commentera  asked 
for  a  definition  of  "vulnerable  habitat" 
and  wanted  to  know  how  broad  this 
category  may  be.  Other  commentns 
supported  the  identification  of 
vulnerable  habitats  or  prioritizing 
actions  in  "areas  of  special  concern" 
and  suggested  that  important  habitats  be 
ranked.  Some  commentera  asked  for 
guidance  in  determining  whether  a 
habitat  type  is  vulnerable.  They  asked 
that  impacts  analyses  consider  both 
fishing  and  non-fishing  impacts  as 
human-induced  degradation  in 
vulnerable  habitats.  Some  commentera 
thought  that  an  additfonal  level  of 
habitat  delineation,  as  envisioned  with 
the  identification  of  vulnerable  habitats 
would  add  confiision,  and  thought  that 
this  was  beyond  the  scope  of  the  statute. 

Response:  Comments  on  the 
Framework  indicated  a  need  for 
I«ioritizing  the  habitats  and 
determining  which  should  be  given 
greatest  attention  in  the  coordination 
and  consultation  process  when  little  is 
known  about  a  species'  distribution. 
The  vulnerable  habitat  provision  was 
added  to  the  proposed  rule  to  address 
these  concerns.  After  consideration  of 
conunents  on  the  proposed  rule,  NMFS 
has  refined  this  concept  to  include 
ecological  function  of  the  habitat  along 
with  considerations  of  vulnerabilify.  In 
the  rule,  NMFS  renamed  vulnerable 
habitats  as  "habitat  areas  of  particular 


concern"  (HAPC).  In  determining 
HAPCs,  Councils  should  consider 
ecological  value  of  a  type  or  area  of 
EFH,  its  susceptibilify  to  perturbation 
from  both  anthropogenic  (human- 
caused)  sources  and  natural  stresson. 
and  whether  it  is  currently  stressed  or 
rare.  HAPC  criteria  are  outlined  in  the 
interim  final  rule.  NMFS  will  elaborate 
on  these  criteria  in  internal  technical 
guidance. 

These  HAPCs  can  be  used  to  focus  the 
conservation,  enhancement, 
management,  and  research  efforts  of 
NMFS  and  the  Councils,  as  well  as  the 
consultation  requirements  of  the  Federal 
action  agencies  and  EFH  conservation 
recommendations.  These  areas  should 
be  a  primary  focus  to  provide  insight 
into  relationships  between  key  habitat 
characteristics  and  ecological 
productivity  or  sustainabilify  and  the 
ways  in  which  himian  activity  adversely 
affects  such  habitat  and  its  contribution 
to  population  productivify. 

25.  Comments  on  Research  Needs  and 
FMP  Amendments  and  Updates 

Comment:  Commentera  suggested 
aimual  reviews  of  research  needs  and 
assessments  of  progress  towards 
meeting  those  needs.  Other  commentera 
were  concerned  that  reviewing  EFH 
sections  of  FMPs  at  least  once  every  5 
yeara  is  too  long. 

Response:  The  proposed  ride  states 
that  reviews  of  EFH  sections  of  FMPs 
must  be  completed  as  recommended  by 
the  Secretary,  at  least  once  every  5 
yeara.  NMFS  considera  this  amount  of 
time  appropriate  and  has  maintained  it 
in  the  rule.  Coimcils  are  strongly 
encouraged  to  include  interim  reviews 
of  EFH  information  needs  during  annui^l 
reviews  of  Stock  Assessment  and 
Fishery  Evaluation  (SAFE)  reports. 
NMFS  will  work  to  develop  an 
appropriate  format  for  future  SAFE 
reports  to  address  the  requirements 
under  the  Magnuson-Stevens  Act  EFH 
mandate. 

Comment:  One  Council  conunented 
that  Councils  should  have  the  option  of 
including  a  framework  adjustment 
mechanism  in  the  EFH  amendment  to 
allow  for  more  timely  changes  in 
management  measures. 

Response:  NMFS  agrees  that 
framework  amendments  may  be  an 
appropriate  way  to  institute 
management  measures  to  conserve  and 
enhance  EFH. 

Comments:  Commentera  called  for 
incentives  to  encoiirage  research  to 
address  gear  effects  and  management 
measures  to  minimize  adverse  impacts. 
They  suggested  that  a  schedule  be 
established  imder  which  the  Councils  or 
industry  will  be  obliged  to  conduct  the 
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necessary  research  that  will  indicate  the 
extent,  if  any.  of  impacts  caused  by 
fishing  sectors.  As  wrritten.  there  is  no 
incentive  to  conduct  further  research. 
They  feel  there  is  a  disincentive, 
because  findings  of  impacts  could  be 
used  to  restrict  a  Bshery. 

Responte:  To  address  this  concern  the 
interim  final  rule  specifies  that,  as  part 
of  a  Council's  assessment  of  impacts 
caused  by  fishing,  a  schedule  should  be 
developed  detailing  the  Council's  plan 
to  collect  any  missing  information. 
Regular  reporting  of  progress  toward 
meeting  these  research  goals  will 
provide  added  incentive  for  Councils  to 
conduct  added  research.  A  standardized 
schedule  for  all  FMPs  would  not  be 
uaefbl  since  existing  data  and  research 
needs  regarding  each  fishery's  impacts 
to  diffierent  habitats  vary  greatly  both 
within  and  among  regions. 

Comments:  Some  commenters  asked 
that  research  needs  be  categorized  and 
that  cost  estimates  be  included  in  FMPs. 
Many  commenters  stressed  that  gear 
efi'ects  reaearch  is  needed. 

Responte:  In  developing  research 
recommendations  in  FMPs.  the  interim 
final  rule  encourages  CouiKdls  to 
prioritize  research  needs.  The  interim 
final  rule  does  not  require  cost 
estimates;  however.  Councils  may 
include  budget  information  if  they 
choose.  Fishing  gear-effects  research 
should  be  considered,  along  with 
research  on  habitat  utilization,  habitat 
availability,  and  adverse  impacts  from 
non-fishing  activities.  Research  should 
be  conducted  on  all  types  of  fishing 
impacts,  including  recreational  and 
commercial  fishing  equipment  or 
practices,  however  relative  impacts 
should  be  prioritized  and  research 
should  address  needs  accordingly. 

26.  Conunants  on  Development  and 
Review  of  NMFS  EFH  Recommendations 
to  Councils 

Comments:  Many  commenters  stated 
that  a  public  procaas  must  be  available 
for  participation  in  the  development 
and  review  of  EFH  recommendations. 
They  sought  participation  outside  of  the 
Council  process.  They  want  all 
stakeholders  to  be  involved  in  the  ' 
development  of  recommendations. 
Some  state  resource  agencies 
commented  that,  prior  to  approval  of 
recommendations,  public  meetings 
should  be  held  in  each  state.  Some 
commenters  suggested  that  conservation 
groups  should  be  specifically  listed  as 
interested  parties,  and  some 
commenters  suggested  that  any 
potentially  impacted  party  should  be 
contacrted  so  that  they  could  review  the 
recommendations. 


Response:  The  proposed  rule  stated 
that  the  NMFS  draft  recommendation 
will  be  made  available  for  public 
review.  The  interim  final  rule  continues 
to  suggest  that  the  public  review  process 
be  coordinated  with  Council  meetings 
in  order  to  accommodate  those  user 
groups  most  closely  associated  with  the 
regulation.  Stakeholders  that  have  not 
previously  been  involved  in  the  Council 
process  are  not  precluded  from 
participating.  Where  appropriate, 
additional  meetings  outside  the  Coimcil 
process  may  be  held.  Individual 
meetings  in  every  state  may  not  be  • 
practicable,  but  where  feasible,  should 
be  considered,  as  is  standard  practice 
with  many  Coimcil  proceedings. 
Contacting  individual  stakeholders  to 
extend  the  review  process  is  not 
practicable.  It  is  incumbent  upon 
stakeholders  to  take  the  initiative  and 
become  involved  in  the  EFH  process. 

Comment:  One  commenter  criticized 
NMFS  for  establishing  a  standard  of 
"best  available  scientific  information" 
for  NMFS  EFH  conswvation 
recommendations  to  Councils.  The 
commenter  pointed  out  that  this 
standard  is  stricter  than  that  established 
in§600.815(a)(2)(i). 

Response:  NMFS  agrees  and  has 
modified  the  rule  to  allow  other 
appropriate  information  to  be  used. 
However,  NMFS  will  evaluate  the 
quality  of  information  in  determining  if 
it  is  appropriate  to  use. 

27.  Comments  on  Authority  To  Issue  the 
Coordination,  Consultation,  and 
Recommendation  Section 

Comment:  Many  non-fishing  industry 
representatives  doubted  the  Agency's 
legal  authority  to  issue  regulations  for 
the  consultation  process,  including  the 
requirements  that  Federal  action 
agencies  prepare  EFH  Assessments  or 
participate  in  a  dispute  resolution 
process. 

Response:  Pint.  NMFS  does  have 
authority  to  issue  the  coordination, 
consultation,  and  recommendation 
regulations.  Section  305(d)  of  the 
Magnuson-Stevens  Act  gives  the 
Secretary  the  authority  to  issue 
regulations  to  carry  out  any  provision  of 
the  Act.  This  rulemaking  authority 
applies  directiy  to  the  ^H 
coordination,  consultation,  and 
recommendation  provisions  of  the 
M^nuson-Stevens  Act. 

Tne  provision  calling  for  dispute 
resolution  has  been  ratiUed  "further 
review"  in  the  interim  final  rule  to 
clarify  that  a  formal  dispute  resolution 
is  not  envisioned.  Further  review  is  not 
required  each  time  agencies  disagree.  It 
is  an  option  available  to  reach 
agreement  only  if  both  agencies  so 


choose.  Information  in  an  EFH 
Assessment  is  needed  to  allow  NMFS  to 
fulfill  its  requirement  to  provide  EFH 
conservation  recommendations  to  a 
Federal  or  state  action  agency.  Thus,  the 
reqiiirements  calling  for  EFH 
Assessments  and  further  review  are 
mechanisms  to  improve  the  efiicieaacy  of 
the  consultative  process. 

28.  Comments  on  the  Inclusion  of 
Coordination,  Consultation,  and 
Recommendation  Procedures 

Comments:  Many  comments  from 
non-fishing  industries  suggested  that 
NMFS  develop  the  consultation 
regulations  at  a  later  time.  Some 
suggested  that  the  EFH  guidelines  to 
Councils  and  the  regiilations  detailing 
the  coordination,  consultation,  and 
recommendation  procedures  should  be 
published  separately. 

Response:  Within  section  305(b),  the 
Magniison-Stevens  Act  requires 
Councils  to  amend  FMPs  hi  order  to 
describe,  identify,  conserve,  and 
enhance  EFH,  and  requires  Federal 
action  agencies  to  consult  with  NMFS  if 
their  actions  may  adversely  affect  EFH 
identified  in  FMPs.  I>eveloping  the 
consultation  regulations  at  a  later  date 
would  be  neither  efficient  for 
implementing  the  Magnuson-Stevens 
Act,  nor  clear  to  the  public.  Including 
the  consultation  provisions  in  this 
rulemaking  allows  the  public  and 
afEacted  parties  to  fully  understand  the 
significance  and  eCEBCt  of  an  area  being 
identified  as  EFH  in  an  FMP. 
Description  and  identification  of  EFH 
does  not  automatically  require  increased 
management  measures  (for  fishing)  or 
consultation  (for  non-fishing)  except 
when  Federal  or  state  actions  may 
adversely  impact  the  quality  or  quantity 
of  EFR  in  those  cases,  it  is  important 
for  the  Councils  and  the  action  agency 
to  understand  completriy  the 
prtx»dures  involvcKl.  Therefore.  NMFS   ■ 
considers  it  necessary  for  the 
development  of  the  two  sections  to 
proceed  in  parallel.  Moreover,  between 
completion  of  this  interim  final  rule  and 
before  the  first  required  consultations. 
NMFS  and  the  Councils  will  need  to 
develop  memoranda  or  other 
agreements  with  Federal  and  state 
agencies  on  how  to  work  within  or 
modify  existing  consultation  procedures 
and  in  developing  general  concurrences, 
coiuistent  with  the  rule.  The  Councils 
and  NMFS  will  also  need  to  establish 
procedtires  to  coordinate  sharing  of 
information,  tracking  of  proiects,  and 
development  of  conservation 
recommendations.  NMFS  does 
acknowledge  that  the  coordination, 
consultation,  and  recommendation 
provisions  for  action  agencies  and 
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guidelines  to  the  Coimcils  may  be 
clearer  and  better  presented  by 
assigning  them  to  separate  subparts  (J 
and  K)  of  50  CFR  part  600. 

29.  Comments  on  Use  of  Existing 
Consultation/Environmental  Review 
Procedures 

Comments:  Many  non-fishing  groups 
and  one  government  agency  commented 
that  the  proposed  consultation  process 
was  burdeqsome  and  duplicative 
because  it  did  not  recognize  existiiig 
procedures  that  may  fulfill  the 
Magnuson-Stevens  Act  mandate  that 
Federal  action  agencies  must  consult 
with  NMFS  on  actions  that  may 
adversely  impact  EFH. 

Response:  The  coordination.  { 

consultation,  and  reconmiendation    ' 
procedures  in  the  proposed  and  interim 
final  rules  reflect  Uie  Magnuson-Stevens 
Act's  mandate.  The  proposed  rule 
included  a  provision  that  EFH 
consultation  may  be  consolidated  with 
other  existing  consultation  and 
environmental  review  processes.  To 
clarify  that  it  is  NMFS'  intention  to  use 
existing  processes  whenever 
appropriate,  the  interim  final  rule 
contains  language  strongly  encouraging 
the  use  of  existing  consultation  and 
environmental  review  processes  to 
fulfill  the  EFH  consultation 
requirements.  The  procedures  will  not 
be  duplicative  because  only  one  review 
process  will  be  used. 

Existing  Federal  statutes  such  as  the 
FWCA.  ESA,  and  National 
Environmental  Policy  Act  (NEPA) 
already  require  consultation  or 
coordination  between  NMFS  and  other 
Federal  agencies.  Therefore,  the  need  for 
Federal  agencies  to  evaluate  the  effects 
of  their  actions  on  fish  and  fish  habitat 
is  not  a  new  requirement  imposed  by 
the  Magnuson-Stevens  Act.  As  required 
by  section  305(b)(1)(D)  of  the 
Magnuson-Stevens  Act,  NMFS  vrtll 
coordinate  with,  and  provide 
information  to,  other  Federal  agencies 
on  conservation  and  enhancement  of 
EFH.  This  will  include  distribution  of 
maps,  tables  and  narrative  descriptions 
of  EFH.  The  EFH  FMP  amendments, 
which  will  be  widely  available  at  all 
NMFS  Regional  offices  (see  ADDRESSES), 
the  NMFS  Office  of  Habitat 
Conservation,  Council  offices,  and  other 
locations  such  as  the  World  Wide  Web, 
will  provide  additional  information  to 
assist  Federal  agencies  in  the 
assessment  of  their  actions.  FMPs  will 
describe  EFH  and  identify  those 
characteristics  of  EFH  that  control  or 
limit  the  habitat's  use  by  a  managed 
species.  Action  agencies  can  use  this 
information  to  determine  if,  and  how. 
an  action  will  affect  EFH.  Thus.  EFH 


consultation  should  not  be  biudensome. 
since  it  will  use  readily  available 
information  that  may  be  incorporated 
into  the  same  processes  that  are 
currenUy  invoked  to  satisfy  existing 
review  requirementa. 

Comments:  Several  industry  groups 
commented  that  the  EFH  coordination, 
consultation,  and  recommendation 
process  will  mean  additional 
restrictions  on  non-fishing  industry 
activities  and  will  not  result  in  any 
benefit  to  EFH. 

Response:  The  coordination, 
consultation,  and  recommendation 
process  itself  will  not  automatically 
impose  additional  restrictions,  because 
NMFS'  and  tiie  Councils'  EFH 
conservation  recommendations  are  non- 
binding.  However,  one  of  the  purposes 
of  the  Magnuson-Stevens  Act  is  to 
promote  the  protection  of  EFH  in  the 
review  of  projects  that  require  Federal 
or  state  action.  Accordingly,  Federal  and 
state  action  agencies  must  give  NMFS' 
and  the  Councils'  commenta  and  EFH 
conservation  recoriimendations  due 
weight  in  their  decision-making  process. 
After  consideration.  Federal  or  state 
action  agencies  may  reconmiend 
modifications  of  any  actions  with 
adverse  effects  on  EFH,  in  order  to 
conserve  EFTi.  Benefits  to  EFH  will 
depend  on  the  extent  to  which  these 
recommendations  are  followed. 

Comments:  Many  environmental 
groups  commented  that  NMFS' 
recommendations  should  be  mandatory 
and  that  NMFS  should  be  able  to  either 
stop  a  proj^t  based  on  adverse  effecta 
on  EFH  or  postpone  it  pending 
completion  of  consultation. 

Response:  The  Magnuson-Stevens  Act 
does  not  provide  such  authority. 
Therefore,  NMFS'  EFH  conservation 
recommendations  are  not  mandatory, 
and  NMFS  has  no  authority  to  stop  a 
project  based  on  adverse  effects  on  EFH. 

Comment:  One  environmental  group 
suggested  that  NMFS  EFH  conservation 
recommendations  contain  performance 
criteria. 

Response:  Where  appropriate,  NMFS 
EFH  conservation  recommendations 
will  contain  performance  criteria. 

Comments:  Several  agencies  and 
many  industry  representatives 
conunented  that  actions  covered  by 
other  consultation  procedures'should  be 
exempt  from  EFH  consultation  or 
covered  by  a  General  Concurrence. 
Many  industry  groups  or  resource 
management  programs  requested  a 
blanket  exemption  for  their  activities. 

Response:  A  purpose  of  the 
Magnuson-Stevens  Act  is  "to  promote 
the  protection  of  essential  fish  habitat  in 
the  review  of  projects  conducted  under 
Federal  permita.  licenses,  or  other 


authorities  that  affect  or  have  the 
potential  to  affect  such  habitat."  The 
Magnuson-Stevens  Act  does  not  provide 
exemptions  from  its  consultation 
requirements  in  section  305(b)(2). 
Therefore.  NMFS  has  no  authority  to 
exempt  any  actions  from  the 
considtation  requirement.  Existing 
environmental  consultation  procedures 
do  not  necessarily  "promote"  the 
protection  of  EFH.  The  rule  is 
sufficienUy  flexible  to  consolidate  EFH 
requirements  with  those  environmental 
review  procedures  that  do  promote  EFH, 
or  that  are  modified  to  conform  to  the 
EFH  consultation  requirements.  To 
address  programs  or  groups  of  actions 
that  have  minimal  adverse  effecta  on 
EFH,  the  interim  final  rule  allows  NMFS 
to  issue  a  General  Concurrence  rather 
than  review  each  of  these  actions 
separately. 

Comment:  One  Council  commented 
that  the  Coastal  Zone  Management  Act 
(CZMA)  consistency  process  be  cited  as 
an  existing  environmental  review  that 
may  be  used  to  evaluate  adverse  impacte 
from  Federal  activities. 

Response:  The  CZMA  consistency 
process  is  a  state-run  pro^'am  which 
would  not  be  appropriite  for  NMFS  to 
use  to  evaluate  Federal  actions. 
However,  NMFS  recognizes  that  state 
CZM  programs  may  be  helpful  in 
learning  of,  and  providing 
recommendations  on,  state  actions  that 
may  adversely  impact  EFH,  and  has 
included  this  in  the  rule.  Moreover, 
through  joint  permitting  processes  used 
by  many  Federal  agencies,  NMFS 
attends  monthly  permit  review  meetings 
along  with  state  CZM  representatives. 
NMFS  encourages  exchanges  of  this 
type. 

Comment:  Four  commenters  would 
prefer  that  the  consultation  procedures 
focus  on  only  those  activities  with  the 
potential  for  the  most  significant 
impacta. 

Response:  NMFS  agrees  that  effective 
coordination,  consultation,  and 
recommendation  will  require 
prioritization  of  efforts.  The  three-tiered 
consultation  process  (GCs,  abbreviated 
consultation,  and  expanded 
consultation)  is  intended  to  focus  effort 
on  those  activities  with  the  greatest 
potential  to  adversely  affect  EFH.  If 
HAPCs  are  identified  in  an  FMP,  NMFS 
and  the  appropriate  Council  may  use 
these  as  areas  to  further  focus  the 
consultation  procedures. 

Comments:  Several  environmental 
groups  commented  that  states  should  be 
subject  to  the  same  consultation 
requirement  as  Federal  agencies.  Those 
conunenters  also  asked  for  more  details 
on  state  roles  in  the  consultation 
process. 
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Response:  The  Magnuson-Stavens  Act 
does  not  require  that  states  consult  with 
the  Secretary.  NMFS  and  the  Councils 
are  required  to  provide  EFH 
conservation  recommendations  to  states 
on  activities  that  may  adversely  affect 
EFH.  This  is  why  the  rule  suggesto 
establishing  formal  agreements  with 
states  to  inform  NMFS  and  the  Councils 
of  such  activities.  The  Secretary  and  the 
state  may  also  enter  into  agreements  to 
promote  the  protection  of  EFH. 

Comment:  One  Council  commented 
that  NMFS  should  keep  a  record  of 
Federal  and  state  actions  for  which  it 
provides  recommendations. 

Response:  NMFS  agrees  and  plans  to 
establish  a  system  to  track  the 
disposition  of  its  recommendations. 

&)mment:  One  commenter  asked 
whether  it  was  NMFS'  responsibility  to 
develop  agreements  with  states  to 
facilitate  providing  recommendations 
on  state  actions  that  may  adversely 
impact  EFH. 

Response:  It  is  NMFS'  responsibility 
to  develop  such  agreements. 

Comment:  One  commenter  stated  that 
NMFS  should  separate  the  consultation 
functions  from  the  recommendation 
functions.  * 

Response:  The  requirement  in  the 
Magnuson-Stevens  Act  for  Federal 
agencies  to  consult  with  NMFS  is 
immediately  followed  by  the  provisions 
that  Councils  and  NMFS  provide 
recommendations  to  Federal  action 
agencies.  The  two  are  also  linked 
because  consultation  is  the  main  way 
NMFS  receives  information  about 
actions  that  may  adversely  affect  EFH. 
NMFS  must  provide  EFH  conservation 
recommendations  for  these  actions. 
Congress  clearly  intended  that  these 
activities  be  linked:  therefore,  NMFS 
continues  to  link  the  requirements  in 
the  rule. 

30.  Comments  Regarding  Federal 
Actions  Requiring  Consultation 

Comment:  Many  state  and  Federal 
agencies  and  several  non-fishing 
industries  questioned  when  EFH 
consultations  would  begin,  whether 
ongoing  or  delegated  Federal  actions 
require  consultation,  and  to  what  extent 
Federal  funding  may  trigger 
consultation. 

Response:  No  consultation  is  required 
until  the  Secretary  has  approved  an 
FMP  amendment  identifying  EFH.  The 
Councils  are  required  to  submit  these 
amendments  to  the  Secretary  by  October 
11.  1998.  Once  EFH  is  identified, 
completed  actions  such  as  issued 
permits  do  not  require  consultation. 
Permit  renewals,  modifications,  or 
reviews  are  a  Federal  action  that  could 
result  in  further  consultation.  Delegated 


programs  vrlll  require  consultation  at 
the  time  of  delegation  or  renewal  of 
delegation.  All  Federal  funding  for 
programs  that  may  have  an  adverse 
effect  on  EFH  will  trigger  consultation. 
NMFS  encourages  agencies  funding 
programs  that  may  adversely  affect  EFH 
to  initiate  programmatic  consultation  to 
evaluate  their  programs.  Once  funds  are 
disponed  to  a  non-Federal  entity,  they 
are  no  longer  considered  Federal  funds. 
Therefore.  non-Federal  entities 
receiving  Federal  funds  for  certain 
actions  are  not  required  to  consult  on 
these  actions. 

Comments:  Several  commentera 
expressed  concern  about  requiring  EFH 
consultation  for  actioiu  not  actually 
occurring  in  EFH. 

Response:  The  Magnuson-Stevens  Act 
requires  consultation  for  all  actions  that 
may  adversely  affect  EFH,  and  it  does 
not  distinguish  between  actions  in  EFH 
and  actions  outside  EFH.  Any 
reasonable  attempt  to  encourage  the 
conservation  of  EFH  must  take  into 
account  actions  that  occur  outside  of 
EFH  when  those  actions  may  have  an 
adverse  effect  on  EFH.  Therefore,  EFH 
consultation  is  required  on  any  Federal 
action  that  may  adversely  affect  EFH, 
regardless  of  its  location.  An  adverse 
effect  on  EFH  must  be  reasonably 
foreseeable  before  consultation  is 
required. 

31.  Comments  Regarding  Participation 
in  the  Consultation  Process 

Comments:  Several  individuals  and 
non-fishing  interests  expressed  concern 
that  the  rule  allowed  no  clear  role  for 
applicants,  private  landowners,  or  the 
conservation  community  in  the 
consultation  process.  Those  commenters 
urged  more  opportunities  for  public 
participation. 

Response:  NMFS'  coordination, 
consultation,  and  recommendation 
procedures  include  opportunities  for 
public  involvement,  and  all  Council 
meetings  are  open  to  the  public.  Most 
existing  environmental  review 
proceeies.  which  can  be  used  to  satisfy 
the  EFH  consultation  requirements, 
already  include  opportimities  for 
applicants  and  the  public  to  participate, 
(e.g..  permit  reviews  under  the  Clean 
Water  Act  section  404  program). 
Additionally.  §  600.905(c)(2)  of  the  rule 
allows  a  designated  non-Federal 
representative  of  a  Federal  action 
agency  to  participate  in  consultation  or 
preparation  of  an  EFH  Assessment.  This 
non- Federal  representative  could  be  an 
applicant  or  landowner. 

Comment:  A  few  commenters 
requested  that  the  rule  clarify  the  role  of 
Councils  in  the  EFH  coordination. 


consultation,  and  recommendation 
process. 

Response:  The  Magnuson-Stevens  Act 
does  not  require  Federal  action  agencies 
to  consult  with  Councils  on  actions  that 
may  adversely  affect  EFH.  However,  the 
Act  authorizes  Councils  t6  provide 
comments  and  recommendations  on 
Federal  or  state  activities  that  may  affect 
fish  habitat,  including  EFH.  and 
requires  Councils  to  comment  and 
provide  recommendations  if  the  activity 
may  afiiect  anadromous  fish  habitat. 
NMFS  included  a  specific  section  on 
coordination  between  the  Councils  and 
NMFS  in  the  interim  final  rule.  The 
Councils  are  viewed  as  integral  partners 
in  the  entire  EFH  process.  Councils  will 
have  a  significant  role  in  describing  and 
identifying  EFH.  in  considering  threats 
to  EFH.  and  in  selecting  conservation 
measures  to  enhance  EFH.  The  rule 
encourages  the  establishment  of 
agreements  between  the  Secretary  and 
appropriate  Council(s)  to  facilitate 
provision  of  Council  EFH  conservation 
recommendations  to  Federal  and  state 
agencies. 

Comment:  Several  non-fishing 
industry  groups  were  concerned  that  the 
Councils  might  institute  their  own, 
completely  dUfferent  consiiltation 
process.  "Those  commenten  urged  that    . 
NMFS  should  be  the  only  point  of 
contact. 

Response:  The  Magnuson-Stevens  Act 
does  not  require  Federal  agencies  to 
consult  with  the  Councils,  although 
Federal  agencies  are  required  to  respond 
to  Council  comments  and 
recommendations.  NMFS  and  the 
Councils  will  be  developing  agreements 
to  minimize  duplication  when  dealing 
with  action  agencies,  but  Councils  wrill 
have  the  ability  to  act  on  their  owm. 

32.  Comments  on  the  Determination  of 
Adverse  Impact 

Comments:  Several  commenters  asked 
that  the  rule  clarify  who  determines 
adverse  effects. 

Response:  The  action  agency  is 
responsible  for  making  an  initial 
determination  of  whether  its  activity  is 
going  to  have  an  adverse  effiect  on  EFH. 
If  NMFS  becomes  aware  of  an  action 
that  appeara  to  have  an  adverse  effisct, 
and  the  action  agency  has  not  initiated 
consultation.  NMFS  may  advise  the 
action  agency  of  its  concerns  and 
request  the  initiation  of  consultation.  If 
the  action  agency  does  not  initiate 
consultation,  NMFS  still  has  the 
responsibility  to  provide  EFH 
conservation  recommendations  to 
which  the  action  agency  must  respond 
within  30  days  of  receipt.  The  rule 
contains  additional  language  to  clarify 
this  process. 
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33.  Comments  on  the  Use  or 
Development  of  General  Concurrences 
(GCs) 

Comments:  Several  commenters  felt 
the  criteria  for  CCs  were  ambiguous. 

Response:  The  wide  range  of  actions 
that  may  affect  EFH  makes  it  impossible 
to  implement  more  specific  criteria  for 
GCs.  GCs.  established  for  actions  that 
cause  no  greater  than  minimal  adverse 
impeu:t  on  EFH,  will  be  developed  on  a 
case-by-case  basis  in  response  to 
specific  programs,  activities,  habitats, 
species,  and  areas.  GCs  developed  for 
actions  that  affect  HAPCs  should  be 
subject  to  a  higher  level  of  scrutiny.  GCs 
will  be  developed  through  a  public 
process  to  allow  participation  by  all 
interested  parties. 

Comment:  Several  Councils  believe 
that  GCs  should  not  restrict  them  from 
commenting  on  activities. 

Response:  GCs  are  agreements 
between  Federal  action  agencies  and 
NMFS.  Each  GC  will  be  developed  in 
coordination  with  the  Councils  to 
improve  agreement  on  which  activities 
have  minimal  impacts  both  individually 
and  cumulatively.  The  informal  Council 
role  in  developing  each  GC  is  separate 
from  the  Coimcils'  authority  to  provide 
comments  and  recommendations  to 
Federal  and  state  action  agencies  and 
will  not  restrict  Councils  from 
commenting  on  any  action  that  may 
affect  EFH. 

Comments:  Several  conunentera 
suggested  that  NMFS  should  track  all 
activities  covered  by  GCs. 

Response:  NMFS  will  ask  each 
Federal  action  agency  to  track  activities 
they  authorize  that  are  covered  by  a  GC. 
Tracking  and  providing  information  to 
NMFS  may  be  a  GC  requirement  NMFS 
may  maintain  its  own  tracking  system 
for  specific  issues  that  warrant  special 
attention  based  on  geography,  habitat 
types,  species,  or  other  factors. 

Comment:  An  interstate  commission 
commented  that  the  rule  should  require 
that  GCs  be  reviewed  every  5  years.  The 
conunission  also  suggested  that  NMFS 
clarify  that  GCs  it  initiates  will  be 
subject  to  public  review  before  issuance. 

Response:  The  rule  states  that  NMFS 
will  periodically  review  and  revise  its 
findings  of  general  concurrence,  as 
appropriate.  It  is  NMFS"  intent  to 
conduct  this  review  at  least  once  every 
5  years.  The  rule  also  requires  that  GC 
tracking  information  be  made  available 
to  the  public  annually.  Such 
information  will  allow  the  public  to 
review  GCs  prior  to  NMFS'  review  and 
revision.  Additionally,  the  rule  states 
that  NMFS  will  provide  an  opportiinity 
for  public  review  prior  to  the  issuance 
of  a  GC,  even  those  initiated  by  NMFS. 


34.  Comments  on  the  Use  of 
Appropriate  Level  of  Consultation 

Comment:  Several  Federal  agencies 
requested  clarification  on  what  triggers 
the  expanded  consultation.  They  sought 
guidance  on  whether  the  action  agency 
or  NMFS  can  initiate  expanded 
consultation. 

Response:  The  rule  has  been  clarified 
to  address  this  comment.  Expanded 
consultation  is  appropriate  when  a 
proposed  action  may  have  substantial 
adverse  impacts  on  EFH.  The  action 
agency  determines  the  appropriate  level 
of  consultation.  However,  if  NMFS  feels 
that  a  proposed  action  will  have 
substantial  efiiects  on  EFH  and  its 
concerns  are  not  receiving  proper 
consideration,  NMFS  may  request 
expanded  consultation. 

35.  Comments  on  EFH  Assessments 

Comments:  Some  commenters 
supported  the  standard  of  "best 
scientific  information"  that  is  mandated 
in  the  Federal  consultation  and  EFH 
Assessment  section  of  the  rule.  They  felt 
that  all  portions  of  the  EFH  rule  should 
specify  the  same  standard. 

Response:  NMFS  applies  the  best 
scientific  information  standard 
throughout  the  rule.  When  describing 
and  identifying  EFH,  Councils  should 
seek  the  broadest  possible  information 
base,  since  the  data  are  widely  scattered 
among  various  state  and  Federal 
agencies,  university  or  private 
researchers,  and  diverse  fishery 
participants.  Best  professional  judgment 
will  be  required  to  properly  weigh  all 
data  collected  regarding  habitat  usage 
for  the  various  life  history  stages  of  the 
managed  species.  With  respect  to 
assessing  the  effects  of  both  fishing  and 
non-fisfalng  activities  on  EFH.  the  rule 
states  that  the  best  scientific  information 
available  should  be  used,  but  that  other 
appropriate  sources  of  information  may 
also  be  considered.  This  standard  is 
appropriate  and  consistent  with 
national  standard  2  that  requires  all 
FMP  conservation  and  management 
measures  to  be  based  on  the  best 
scientific  information  available.  EFH 
Assessments  during  Federal 
consultation  should  also  be  based  on 
best  scientific  information  available.  An 
action  agency's  conclusions  regarding 
the  potential  adverse  impact  of  an 
action  on  EFH  should  be  well  supported 
by  relevant  research,  when  available. 
Conclusions  that  are  contrary  to  the 
readily  available  information  will  not  be 
considered  adequate  assessment  of 
adverse  effects. 

Comment:  One  commenter  was 
concerned  that  an  EFH  Assessment 
would  be  required  for  actions  with  any 


adverse  impact  on  EFH  and  suggested 
that  NMFS  establish  a  threshold  level  of 
adverse  impact,  preferably  the  NEPA 
significance  threshold,  for  when  such  an 
assessment  would  be  required.    - 

Response:  The  Magnuson-Stevens  Act 
requires  Federal  action  agencies  to 
consult  with  NMFS  on  any  action  that 
may  adversely  affect  EFH.  The 
requirement  for  an  EFH  Assessment  is  a 
mechanism  to  improve  the  efficiency  of 
the  consultation  process.  The  level  of 
detail  in  the  EFH  Assessment  should  be 
commensurate  with  the  potential 
impact.  If  the  action's  impacts  will  be 
minimal,  then  it  may  qusilify  for  a  GC 
and  no  EFH  Assessment  would  be 
required. 

Comment:  One  conunenter  criticized 
NMFS  for  allowing  the  use  of  a 
completed  EFH  Assessment  for  other 
similar  actions  because  of  temporal  and 
spatial  differences  in  adverse  impacts 
on  EFH. 

Response:  The  rule  states  that 
completed  EFH  Assessments  may  be 
used  for  other  actions  only  if  the 
proposed  action  involves  similar 
impacts  to  EFH  in  the  same  geographic 
area  or  a  similar  ecological  setting. 

36.  Comments  on  the  Establishment  of 
Timelines  in  the  Consultation, 
Recoirunendation.  and  Response 
Processes 

Comment:  Several  conunenters  sought 
clarification  on  timelines  for^MFS 
action  in  consultation  process.  Some 
commenters  were  concerned  that  the 
consultation  process  would  slow 
projects  Others  expressed  concern  that 
NMFS  would  delay  projects  while 
preparing  their  recommendations. 

Response:  The  timelines  presented  in 
the  proposed  rule  have  been  clarified  in 
this  rule.  If  an  existing  process  is  used 
to  meet  the  EFH  consultation 
reqmrement.  NMFS  will  work  within 
that  procedure's  specified  timelines, 
assuming  that  NtAFS  receives  timely 
notification  of  the  action.  NMFS  has 
clearly  established  timelines  for 
preparation  and  submission  of  its 
recommendations  during  consultatiotL 
For  example,  the  interim  final  rule 
requires  NMFS  to  respond  to  Federal 
action  agencies  within  30  days  during 
abbreviated  consultation  and  within  60 
days  during  expanded  consultation. 
Those  timelines  may  be  adjusted  based 
on  mutual  agreement  between  the  action 
agency  and  NMFS  (e.g.,  a  compressed 
schedule  for  special  sitiiations). 

Comment:  Several  commenters 
suggested  that  NMFS  should  not  extend 
the  time  for  the  consultation  process 
without  concurrence  from  the  Federal 
action  agency. 
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Response:  That  has  always  been 
NMFS's  intent  and  the  rule  has  been 
modified  to  clarify  that  intent. 

Comment:  One  commenter  suggested 
that  NMFS  extend  the  time  required  for 
a  Federal  action  agency  to  respond  to  a 
NMFS  recoounendation  from  30  to  90 
days. 

Response:  The  deadline  ior  Federal 
agency  response  is  established  in  the 
Magnuson-Stevens  Act  and  can  not  be 
extended  by  regulation. 

Comment:  One  commenter  stated  that 
the  rule  should  clarify  that  if  NMFS 
does  not  respond  to  a  Federal  action 
agency's  request  for  consultation,  the 
action  agency  may  proceed  with  the 
action. 

Response:  The  rule  states  that  Federal 
action  agencies  will  have  fulfilled  their 
consultation  requirement  after  submittal 
of  a  complete  EFH  Assessment  to 
NMFS.  The  Magnuson-Stevens  Act 
requires  Federal  agencies  to  consult 
with  NMFS  and  NMFS  is  required  to 
provide  recommendations  as  part  of  that 
consultation.  Federal  agencies  and 
NMFS  will  follow  the  requirements  of 
the  statute  and  the  rule. 

37.  Comments  on  Supplemental 
Consultation 

Comment:  Three  commenters  want 
supplemental  consultation  deleted  from 
the  interim  flnal  rule. 

Response:  NMFS  reconsidered  the 
entire  consultation  process  during  its 
analysis  of  comments  received  on  the 
proposed  rule.  The  Agency  concluded 
that  supplemental  consultation  is  an 
important  element  of  the  EFH  rule.  A 
Federal  action  agency  must  reinitiate 
consultation  witn  NMFS  if  the  agency 
substantially  revises  its  plans  for  an 
action  in  a  manner  that  may  adversely 
affect  EFH  or  if  new  information 
becomes  available  that  affects  the  basis 
for  NMFS"  EFH  conservation 
recommendations.  This  rule  clarifies  the 
language  on  supplemental  consultation. 

38.  Comments  on  NMFS'  EFH 
Conservation  and  Enhancement 
Recommendations 

Comments:  Comments  from  several 
industry  interests  and  one  Federal 
agency  urged  NMFS  not  to  recommend 
measures  that  are  impracticable,  too 
costly,  or  beyond  the  action  agency's 
authority. 

Response:  NMFS  will  use  scientific 
assessments  of  impacts  on  EFH  as  the 
basis  for  conservation 
recommendations.  NMFS  agrees  that  its 
reconunandations  should  be  practical 
and  coat-effective,  but  it  is  not  NMFS' 
statutory  responsibility  to  conduct  a 
benefitycost  analysis  or  to  do  a  public 
interest  test.  NMFS  expects  that  action 


rcies  will  make  their  own  decisions 
it  the  practicality  and  economic 
aspects  of  the  EFH  conservation 
recommendations  as  part  of  their  review 
of  proposed  actions.  NMFS  will  not 
make  recommendations  that  are  beyond 
the  action  agency's  authority. 

39.  Comment  on  Federal  Action  Agency 
Response  to  NMFS  EFH 
Recommendations 

Comment:  One  commenter  stated  that 
NMFS  has  no  statutory  authority  to 
require  Federal  action  agencies  to 
provide  the  scientific  justification  for 
disagreeing  with  a  NMFS  EFH 
conservation  recommendation. 

Response:  As  stated  previously, 
section  305(d)  of  the  Magnuson-Stevens 
Act  gives  the  Secretary  authority  to 
issue  regulations  to  carry  out  any 
provision  of  this  Act.  Therefore.  NMFS 
has  the  authority  to  issue  regulations 
detailing  how  Federal  action  agencies 
should  respond  to  NMFS'  EFH 
recommendations.  The  reqtiirement  to 
provide  scientific  justification  applies  to 
disagreements  over  the  anticipated 
adverse  effects  of  the  proposed  action 
and  elaborates  on  the  requirements  of 
section  305(b)(4MB)  of  the  Magnuson- 
Stevens  Act  that  a  Federal  agency 
explain  its  reasons  for  disagreeing  with 
the  NMFS  EFH  conservation 
recommendation.  Federal  action 
agencies  may  also  include  discussions 
of  non-scientific  issues  (e.g..  lack  of 
legal  authority  to  carry  out  the 
recommendation  or  economic  in 
feasibility)  in  their  response. 

40.  Comments  Regarding  the 
Interpretation  ofAnadromous 

Comments:  Several  commenters  were 
confused  by  the  use  of  the  term 
"anadromous  fishery  resource"  in  the 
rule  and  how  such  species  and  their 
habitat  are  covered  by  the  EFH  mandate. 

Response:  NMFS  included  this 
section  in  the  rule  to  clarify  the  meaning 
of  the  term  "anadromous  fishery 
reaourca  under  a  Council's  authority," 
ae  it  applies  to  a  Council's  commenting 
fponaibilities  under  section 
305(bN3HB)  of  the  Magnuson-Steveiu 
Act.  Anadromous  fish  are  treated 
differently  from  other  fishery  resources 
in  the  Magnuson-Stevens  Act.  Section  3 
of  the  Magnuson-Stevens  Act  defines 
"anadiaoMMts  apetdaa"  as  "fish  which 
qpaem  In  freab  or  eatu urine  waters  of  the 
United  States  and  which  migrate  to 
ocean  waters."  It  further  defines 
"fishery  resources"  aa  "any  fishery,  any 
stock  of  fish,  any  species  of  fish,  and 
any  habiUt  of  fish.  "  In  §  600.930(c)(4)  of 
this  intacia  final  rule,  "an  anadromous 
fishery  raaouioe  under  a  Council's 
authority"  is  described  as  an 


anadromous  species  that  inhabits  waters 
under  the  Council's  authority  at  some 
time  diiring  its  life.  Although  EFH  is 
identified  only  for  species  managed 
under  an  FMP,  the  Magnuson-Stevens 
Act  requires  Councils  to  comment  on 
any  activity  that  is  likely  to 
substantially  affect  the  habitat  of  an 
anadromous  fishery  resource  under  its 
authorify. 

41.  Comments  on  Extending  the 
Deadliite  for  Councils  To  Submit  FMP 
Amendments  to  the  Secretary 

Comments:  Several  conunenters  asked 
NMFS  to  extend  the  deadline  for 
Councils* to  submit  EFH  FMP 
amendments  to  the  Secretary  one  year 
beyond  the  October  11, 1998  deadline. 

Response:  The  Sustainable  Fisheries 
Act.  Pub.  L.  104-297,  requires  that  each 
Council  submit  to  the  Secretary 
amendments  to  each  of  their  FMPs  to 
comply  with  the  amendments  of  the  Act 
by  October  11. 1998.  The  Secretary  does 
not  have  the  authorify  to  extend  this 
statutory  deadline  through  regulation. 

42.  Comment  on  How  the  NMFS 
National  Habitat  Plan  Relates  to 
Implementation  of  the  EFH  Mandate 

Comment:  One  Council  commented 
that  the  rule  should  discuss  the 
relationship  between  the  NMFS 
National  Habitat  Plan  (NHP)  and  the 
EFH  mandate  of  the  Magnuson-Stevens 
Act. 

Response:  The  ma^or  themes  of  the 
NHP:  better  integrate  habitat  and  fishery 
management:  promote  habitat 
restoration  as  a  routine  part  of  fisheries 
and  habitat  management:  expand  habitat 
conservation  to  assess  and  manage 
habitat  degradation  on  a  watershed 
scale:  expand  understanding  of  the 
interrelationships  between  habitat 
quality  and  quantify  and  the  healthy  of 
fisheries,  are  woven  throughout  the  rule. 

43.  Comments  on  Consistency  With 
Coastal  Zone  Management  Plans 

Comments:  Several  state  agencies 
commented  concerning  consistency 
with  their  states'  federally  approved 
Coastal  Zone  Management  Programs 
(CZMP).  There  was  general  agreement 
that  the  intent  of  the  rule  was  consistent 
with  CZMPs.  Several  of  the  state 
agencies  cautioned  that  the  FMP 
amendments  and  their  site-specific 
actions  that  result  from  compliance  with 
these  regulations  would  require  further 
review  for  consistency. 

Response:  NMFS  agrees  Mdth  this 
analysis.  These  regulations  guide  the 
Councils  in  amending  FMPs.  and  detail 
procedures  for  NMFS.  the  Coiucils,  and 
Federal  and  state  action  agencies  to  use 
in  meeting  the  EFH  requirements  of  the 
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Magnuson-Stevens  Act  Analysis  of  the 
effects  of  specific  EFH  amenchnents  to 
FMPs  at  this  time  would  be  purely 
speculative;  they  are  not  reasonably 
foreseeable.  EFH  amendments  to  FMPs 
will  be  submitted  to  state  coastal  zone 
agencies.  CZMP  consistency  will  be 
determined  for  each  FMP  EFH  section. 
as  is  required  for  all  Federal  FMPs. 

44.  Comments  on  the  EA  Prepared  for 
the  Rulemaking 

Conunents:  Some  non-fishing 
industry  commenters  questioned  the 
preparation  of  an  EA,  rather  than  an 
Environmental  Impact  Statement  (EIS), 
and  the  finding  of  no  significant  impact. 

Response:  In  compliance  with  NQ'A, 
NMFS  prepared  an  EA  for  the 
regulations  implementing  EFH 
requirements  of  the  Magnuson-Stevens 
Act.  The  environmental  review  process 
led  to  the  conclusion  that  this  action 
will  not  have  a  significant  effsct  on  the 
human  environment.  The  rule  provides 
guidelines  to  the  Councils  to  assist  them 
in  developing  EFH  sections  in  FMPs. 
The  rule  itself  does  not  establish  any 
new  regulatory  jurisdiction  for  NMFS  or 
the  Councils  over  these  habitats,  but  it 
does  provide  procedures  for  NMFS,  the 
Councils,  and  Federal  and  state  action 
agencies  to  use  in  coordinating, 
consulting,  and  providing 
recommendations  on  actions  that  may 
adversely  afiiect  EFH.  NEPA 
documentation  will  be  undertaken  for 
each  EFH  FMP  amendment,  as  is 
currenUy  done,  to  fully  address  FMP- 
specific  effects  of  EFH  implementation. 
Therefore,  an  EIS  is  not  required  by 
section  102(2)(C)  of  NEPA  or  its 
implementing  regulations. 

45.  Comments  on  NMFS'  Determination 
of  Significance  for  the  Purposes  ofE.O. 
12866 

Comments:  One  commenter  disagreed 
with  NMFS's  determination  that  the 
rule  is  not  significant  for  purposes  of 
E.G.  12866  because  NMFS  did  not 
consider  whether  the  proposed  rule  was 
duplicative  or  inconsistent  with  existing 
regulations,  and  interfered  with  actions 
by  other  agencies.  Another  commenter 
did  not  give  the  basis  for  its 
disagreement 

Response:  NMFS  continues  to  believe 
that  the  rule  does  not  meet  any  of  the 
criteria  for  a  significant  regulatory 
action  established  in  E.O.  12866. 
*  including  those  mentioned  in  the 
comment  This  rule  establishes 
procedures  for  coordination, 
consultation,  and  recommendations  to 
other  agencies  on  actions  that  may 
adversely  affiect  EFH.  The  consultations 
will  be  fit  into  existing  procedures 
whenever  possible,  and  when  this  is  not 


possible.  vfUl  be  fit  into  the  other 
agency's  time  fiame  for  decision- 
making. The  EFH  conservation 
recommendations  are  not  mandatory, 
but  will  be  part  of  the  action  agency's 
decision-making  process.  Therefore,  the 
rule  does  not  meet  E.O.  12866's 
requirements  for  significance. 

46.  Comments  on  NMFS'  Regulatory 
Flexibility  Act  Determination 

Comments:  One  commenter  agreed 
with  NMFS  that  no  regulatory  flexibilify 
analysis  needs  to  be  prepared  now,  but 
that  regulations  affecting  EFH  will  be 
subject  to  the  analysis.  Other 
commenters  disagreed  with  NMFS' 
conclusion  that  the  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
engaged  in  non-fishing  activities  and 
requested  that  NMFS  prepare  a 
regulatory  flexibilify  analysis. 

Response:  NMFS  does  not  have 
mandatory  authorify  over  non-fishing 
interests.  NMFS  provides  EFH 
conservation  recommendations  to  a 
Federal  or  state  action  agency  if  their 
action  may  adversely  affect  EFH.  The 
action  agency  considers  the 
recommendation  in  its  decision-making 
process  and  decides  for  itself  whether  it 
will  impose  any  requirements  on  the 
entify  seeking  a  permit  or  license  and 
assess  any  economic  impact  on  small 
entities.  Additionally,  the  consultation 
process  itself  should  not  impose  any 
additional  burdens  on  small  businesses 
engaged  in  non-fishing  activities 
because  the  Federal  action  agency  will 
most  likely  use  existing  consultation/ 
environmental  review  procedures.  If 
there  are  no  existing  consultation 
procedures,  then  the  procedures  in  the 
rule  must  be  used  by  the  Federal 
agency.  The  information  requested  in 
the  rule  is  material  that  the  action 
agency  already  will  need  to  make  its 
decision  on  issuing  a  permit  or  license. 
Therefore,  there  will  be  no  additional 
burden  on  small  businesses  engaged  in 
non-fishing  activities. 

47.  Comments  on  NMFS'  determination 
That  a  Federalism  Assessment  is  not 
Required 

Comments:  Commenters  expressed 
the  opinion  that  NMFS'  determination 
is  incorrect  that  this  rule  does  not 
include  policies  with  federalism 
implications  requiring  preparation  of  a 
Federalism  Assessment.  This  rule  does 
not  contain  policies  that  have  a 
substantial  direct  effect  on  the  states,  on 
the  relationship  between  the  National 
government  and  the  states,  or  on  the 
distribution  of  power  or  responsibilities 
among  the  various  levels  of  government. 
Some  commenters  stated  that  while  EFH 


ccmservation  recommendations  are  not 
mandatory,  the  states  will  be  pressured 
to  comply  with  the  recommendations. 
One  commenter  stated  that  the  process 
to  guide  the  agencies  is  mandatory  and 
therefore  raises  federalism  issues.  Other 
commenters  raised  the  concern  that 
because  EFH  may  be  identified  in  state 
waters,  and  many  adverse  inipacts  may 
occur  there,  a  federalism  assessment 
should  be  prepared. 

Response:  NMFS  disagrees  with  the 
commenters  and  continues  to  take  the 
position  that  the  rule  does  not  contain 
policies  that  have  federalism 
implications  sufficient  to  warrant 
preparation  of  a  Federalism  Assessment 
States  are  not  required  to  consult  vrith 
NMFS  on  their  actions  that  may 
adversely  affect  EFH.  As  stated  in  the 
Classification  section  of  the  rule,  NMFS 
EFH  conservation  recommendations  are 
not  mandatory,  and  states  are  not 
required  to  undertake  action  in  any  way 
not  of  their  own  choosing. 

48.  Comments  on  NMFS  Compliance 
With  the  Paperwork  Reduction  Act 

Comments:  Two  commenters 
expressed  their  opinion  that  NMFS  has 
not  complied  with  the  Paperwork 
Reduction  Act  (PRA)  because  the  rule 
neither  displays  an  Office  of 
Management  and  Budget  (OMB)  control 
number  nor  states  that  the  rule  is  not 
subject  to  OMB  review.  They  stated  that 
the  proposed  rule  is  clearly  a  collection 
of  information  subject  to  the  PRA.  They 
claim  that  this  will  be  a  big  burden  on 
numy  entities. 

Response:  Commenters  correcUy  state 
that  the  PRA  requires  OMB  approval 
before  NMFS  may  require  a  collection  of 
information.  However,  they  overlook  the 
regulatory  definition  of  information  in  5 
CFR  1320.3(h)(4)  stating  that 
inf(Hination  does  not  generally  include 
"fects  or  opinions  submitted  in  response 
to  general  solicitations  of  comments 
from  the  public  published  in  the 
Federal  Register  *  *  *  regardless  of  the 
form*  *  *".  The  rule  clearly  fits  the 
regulatory  exemption  for  information 
and  therefore  is  not  subject  to  OMB 
approval.  As  such,  it  does  not  need 
either  an  OMB  control  number  or  a 
statement  that  the  rule  is  not  a 
collection  of  information. 

49.  Comments  on  Compliance  With  the 
ESA 

Comments:  Two  commenters  stated 
they  think  that  promulgation  of  the  rule 
is  an  action  that  may  affect  listed 
species,  requiring  consultation  under 
section  7(a)(2)  of  the  ESA. 

Response:  NMFS  complied  with  the 
ESA  by  requesting  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  NMFS' 
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offlc«  that  huidlM  ESA  issuM  to  concur 
with  its  determination  that  the  propoaed 
activity  is  not  likely  to  adversely  aifoct 
listed  species.  Both  responded  to  NMFS 
stating  their  concurrence  that  the  EFH 
rule  is  not  likely  to  adversely  affect 
listed  speciea. 

Changaa  Fran  the  Propoaed  Kuk 

The  proposed  r\ile  contained 
guidelines  to  the  Councib  and 
procedures  addressing  the  requirements 
to  coordinate,  consult,  and  recommend 
under  the  EFH  provisions  of  the 
Magnuson-Stevens  Act.  The  guidelines 
tome  Councils  will  be  in  part  600 
subpart ),  but  NMFS  has  determined 
that  the  regulations  on  coordination, 
consultation,  and  recommendation 
should  be  moved  to  a  separate  subpart. 
K.  This  provides  easier  access  to  the 
regulations,  clarification  of  purpose,  and 
still  maintains  their  proximity  to 
subpart )  so  that  the  implications  of  EFH 
designation  are  readily  apparent.  This  is 
not  a  substantive  change  from  the 
proposed  rule. 

nMFS  reorganized  parts  of  the 
coordination,  consultation,  and 
recommendation  procediues  by 
addressing  use  of  existing  procedures 
before  the  regulatory  requirements  for 
CCs.  and  abbreviated  and  expanded 
consultation.  The  use  of  existing 
procedures  section  includes  more  detail. 
NMFS  reordered  this  section  and 
expanded  it  in  response  to  common ter's 
concerns  that  consultation  could  be 
duplicative  with  existing  consultation/ 
environmental  review  procedures. 

Changes  made  are  technical  or 
administrative  in  nature  and  clarify 
intent  or  otherwise  enhance 
administration  of  the  EFH  process. 
These  changes  are  listed  in  the  order 
that  they  appear  in  the  regulations; 
grammatical  or  other  minor  changes  are 
not  detailed.  Unless  otherwise 
discussed,  the  rationale  for  why  changea 
were  made  firom  the  proposed  rule  is 
contained  in  the  Comments  and 
Response  section. 

In  §600.10,  "aquatic"  was  added  to 
the  interpretation  of  historically  used 
areas  of  EFH. 

In  §600.10.  "the  managed  species' 
contribution  to"  was  added  to  denote 
that  the  healthy  ecosystem  is  the  local 
ecosystem  in  which  Xhe  managed 
species  participates. 

In  §  600.805.  references  to  the 
consultation  procedures  raquired  by  the 
Magnuson-Stevens  Act  have  been 
removed  since  these  regulations  have 
been  separated  into  a  new  subpart  as 
noted  above. 

In  §  600.805,  a  new  paragraph  was 
added  to  describe  the  geographic  scope 
of  EFH  and  clarify  the  relationship  oi 


the  regulations  to  Federal  waters,  state 
waters,  and  extraterritorial  waters. 

Section  §  600.810  was  changed  to  add 
"Definitions  and  Word  Usage"  for  terms 
specific  to  this  subpart;  subeequent 
sections  were  renimibered. 

Section  600.815  was  renumbered  firom 
§600.810. 

In  §600.815.  paragraph  (a)(2)(i)(B), 
the  phiaae  "the  habitat  requirements  by 
Ufa  itigii  and  the  distribution  and 
characteristics  of  those  habitats"  was 
added  to  be  consistent  with  later 
sections  regarding  information  on  the 
habitat;  the  phase  "but  not  limited  to" 
was  added  to  emphasize  that  this  list  is 
intended  to  be  illustrative  not 
exhaustive;  "or  formerly  occupied"  was 
added  to  correct  the  language  to  agree 
with  the  definition  of  EFH. 

In  §600.815.  paragraph  (a)(2Mi)(C). 
"should"  was  substituted  for  "will  be" 
to  emphasize  that  Councils  should  use 
information  from  all  levels  that  are 
available. 

In  §600.815.  paragraph  (aM2)(i)(C)(2), 
"relative  densities"  was  changed  to 
"density  or  relative  abundance"  as  more 
scientifically  acceptable  language; 
"gear"  was  changed  to  "methods"  to 
include  diCCsrent  techniques  using  the 
same  gear. 

In  §600.815,  paragraph  (aM2HUXA). 
the  phraae  "erring  on  the  side  of 
inclusiveness"  was  deleted  because  it  is 
redundant  with  the  concept  of 
identifying  EFH  in  a  "riak-averse 
fashion."  Wording  has  been  changed  to 
clarify  that  Level  1  information  "should 
be  used  to  identify  the  geographic 
range"  of  a  species.  Levels  2—4 
information  should  be  used  to  identify 
EFH  within  that  range.  If  only  Level  1 
data  exist,  appropriate  analyses  should 
be  used  to  identify  EFH  based  on 
utilization  of  habitats.  The  sentence. 
"Councils  must  demonstrate  that  the 
identification  of  EFH  is  based  on  the 
best  scientific  information  available, 
consistent  writh  national  standard  2" 
was  added  to  clarify  that  Councils  must 
use  all  available  information  to  focus 
their  identification  of  EFH. 

In  §600.815,  paragraph  (a)(2)(iiKB). 
references  to  populations  recovering 
from  "declines"  were  removed  in  favor 
of  the  terms  "overfished"  or  "rebuilding 
the  fishery,"  which  are  more  commonly 
used  fishery  management  terms.  NMFS 
added  the  phase  "and  habitat  loss  or 
degradation  may  be  contributing  to  the 
species  being  identified  as  overfished" 
to  clarify  that  habitat  limitations  should 
be  considered  when  identifying  historic 
habitat  as  EFH.  "Once  the  fishery  is  no 
longer  considered  overfished,  the  EFH 
identification  should  be  reviewed,  and 
the  FMP  amended,  as  appropriate"  was 


added  to  clarify  the  dynamic  natiue  of 
EFH  identification. 

In  §600.815,  paragraph  (aX2)(ii)(C). 
"aquatic  areas"  has  been  added  to 
clarify  that  the  statutory  definition 
limits  EFH  to  aquatic  portions  of 
"critical  habitat." 

In  §600.815,  paragraphs  (a)(2HU)(D) 
and  (E),  the  phrase  "a  sustainable 
fishery  and  the  managed  species' 
contribution  to  a  healthy  ecosystem" 
replaced  "target  production  goal." 

In  §600.815,  paragraph  (a)(2Hii)(E), 
the  listing  of  ecological  roles  to  be 
considered  in  determining  EFH  has 
been  removed,  these  ecological  factors 
are  considered  broadly  in  the  national 
standards.  Councils  should  address 
these  needs  on  a  case-by-case  basis. 

In  §600.815,  paragraph  (a)(2)(ii)(F), 
"aquatic"  is  added  to  qualify  "degraded 
or  inaccessible  habiut"  to  clarify  that 
this  is  not  intended  to  be  dry  land. 

In  §600.815.  paragraphs  (aK3).  (a)(4). 
and  (aXS),  have  been  reordered  to 
strengthen  the  connections  between 
EFH  identification  and  description  and 
the  management  of  fishing  activities  that 
may  adversely  affect  EFH  as  suggested 
by  commenters.  Non-fishing  activities 
are  addreased  under  §  600.815(aM5). 

In  §600.815,  paragraph  (aK3)(ii),  the 
phrase  "fishing  equipment"  has 
replaced  "fishing  gear"  to  encompasa  all 
sources  of  fishing-related  adverse 
impacts  to  EFH;  the  wording  clarifies 
that  "best  scientific  data"  should  be 
used  but  that  other  "appropriate 
information  sources"  should  be 
considered.  The  wording  also  clarifies 
for  the  Councils  that  gear  assessments 
should  include  effects  on  all  EFH  types 
potentially  impacted  (especially  HAPC) 
and  Councils  should  evaluate  relative 
impacts. 

In  §600.815,  paragraph  (a)(3)(iii). 
"identifiable"  replaces  "substantial." 
The  phrase  "and  cumulative  impacts 
analysis"  clarifies  that  fishing  impacts 
should  be  included  in  cm  analysis  of 
cimiulative  impacts  on  EFH. 

In  §600.815.  paragraph  (a)(3)(iv) 
clarifies  that  consideration  should  be 
given  to  long-  and  short-term  benefits 
and  costs  to  both  EFH  and  the  fishery 
when  assessing  management  actions. 
"EFH"  is  substituted  for  "the  marine 
ecosystem"  to  improve  consistency  writh 
the  Magnuson-Stevens  Act. 

In  §600.815,  paragraph  (a)(4)(i)  is 
retiUed  "Fishing  equipment 
restrictions."  NMFS  replaced  the  list  of  ' 
mixed  general  and  specific  examples  of 
fishing  types  with  more  general 
examples  of  potential  gear  restrictions. 

In  §600.815,  paragraph  (a)(4)(ii).  ' 
wording  was  added  to  clarify  that 
"marine  protected  areas"  can  be  used 
for  management  of  adverse  efiects  on 
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EFH.  as  well  as  research  on  fishing 
equipment  impacts;  especially  in  HAPC. 

In  §600.815,  paragraph  (a)(5)  is  a 
consolidation  of  §  600.810  (a)(3) 
paragraphs  (i)  aad  (ii)  from  the  proposed 
rule. 

In  §  600.815,  paragraph  (aH5), 
illustrative  examples  of  "activities 
which  can  adversely  affect  EFH"  wen 
made  more  consistent  so  that  broad 
actions,  not  industries  potentially 
causing  those  actions,  were  highlighted. 
The  phrases,  "actions  that  contribute  to 
non-point  source  pollution  and 
sedimentation"  and  "introduction  of 
potentially  hazardous  materials"  were 
added  for  clarity  in  place  of  "runoff' 
and  "placement  of  contaminated 
material."  The  mapping  provisions 
specific  to  this  section  were  moved  from 
the  Cumulative  Impacts  Analysis 
section  of  the  proposed  rule. 

Section  600.815,  paragraph  (a)(6)(i). 
clarifies  that  fishing  effects  as  well  as 
non-fishing  impacts  on  EFH  should  be 
subject  to  cumulative  impacts  analysis, 
separately  and  in  concert.  NMFS  added 
the  term  "feasible"  to  emphasize  that  a 
ciunulative  impacts  analysis  may  not  be 
[>ossible  because  of  technological  or 
other  limitations.  NMFS  replaced  the 
phrase  "natiual  stresses"  with  "natural 
adverse  impacts".  NMFS  changed  the 
wording  to  avoid  misinterpretation  of 
"ecological  risk  assessment"  as  a 
formalized  toxicological  test. 

In  §600.815,  paragraph  (a)(6)(ii)  was 
split  out  from  the  cumulative  impacts 
section  to  emphasize  cumulative 
impacts  firom  fishing  and  to  highlight 
that  HAPCs  should  be  examined  for 
cumulative  e&cts. 

In  §600.815.  paragraph  (aK6)(iii) 
splits  the  mapping  of  cumulative  j 

iBipacts  into  a  separate  paraeraph. 

m  §600.815,  paragraph  (aK6Hiv^  .  ' 
"Research  needs,"  was  added  to 
emphasize  that  Councils  should  pursue 
research  efforts  geared  to  understand 
ecosystem  and  watershed  effiscts  on  fish 
populations  and  incorporate  them  into 
their  protection  of  EFH  if  they  are 
imable  to  conduct  ciunulative  impacts 
analyses. 

In  §  600.815,  paragraph  (aH7)  was 
renumbered  from  paragraph  (a)(3)(iv) 
and  reordered.  NMFS  modified  the 
language  to  emphasize  that  the  prefeired 
approach  to  EFH  conservation  should  be 
to  avoid,  minimize,  or  compensate  for 
adverse  efifocts  on  EFH  from  specific 
actions  to  fbciis  EFH  conservation 
efforts.  NMFS  added  "especially  in 
habitat  areas  of  particular  concern." 

In  §600.815,  paragraphs  (a)(7)(ii)(A). 
(B).  (C).  and  (D)  have  been  renumbered 
from  paragraphs  (a)(3)(iv)(A-F)  of  the 
proposed  rule  reflecting  the 
incorporation  of  the  wording  from 


paragraph  (a)(7)(ii)(A)  (proposed  rule) 
into  the  previous  paragraph  mentioned, 
and  tiUes  were  generally  modified  for 
grammatical  consistency.  Language  was 
added  to  clarify  that  conservation 
measures  presented  in  these  paragraphs 
are  illustrative  of  measures  that 
Councils  may  consider  to  proactively  or 
reactively  address  past  or  present 
adverse  effects  to  conserve  and  enhance 
EFH. 

In  §600.815,  paragraph  (a)(7)(iii)(A) 
has  been  retitled  "Enhancement  of 
rivers,  streams,  and  coastal  areas." 
Paragraph  (a)(3)(iv)(C)  fitjm  the 
proposed  rule  has  been  incorporated 
into  this  paragraph.  The  phrase 
"modification  of  operating  procedures 
for  dikes  and  levees"  was  added  to 
clarify  that  removal  is  not  always  the 
preferred  option  for  providing  fish 
passage.  The  final  sentence  in  the 
paragraph  was  added  to  emphasize 
governmental  planning  in  waterahed 
management. 

In  §600.815.  paragraph  (a)(7)(iii)(B). 
"and  quantify"  has  been  added  to  the 
titie;  and  "providing  appropriate  in- 
stream  flow"  has  been  added  to  reflect 
general  options  to  apply  to  all  regions. 

In  §600.815,  paragraph  (aH7)(iii)(C). 
"subsequent  watershed"  was  deleted 
from  the  tide.  Specific  examples  have 
been  replaced  by  more  general  examples 
of  waterahed-scale  conservation  and 
enhancement  options. 

In  §600.815,  paragraph  (a)(7)(iii)(D), 
the  example  has  been  deleted  since  it 
may  be  only  regionally  applicable; 
"(converting  non-EFH  to  EFH)"  was 
added  for  clarify;  "and  degraded"  has 
been  added  to  clarify  that  such  areas 
may  be  appropriate  for  raihancement 
throi^  habitat  creation;  "conversion" 
was  included  as  a  synonym  for 
"creation;"  "within  an  ecosystem 
context"  has  been  added  for  clarify. 

In  §  600.815.  paragraph  (a)(8),  "and 
their  habitat"  has  been  addmi  to  better 
explain  how  prey  species  should  be 
addressed.  Language  was  added  to 
explain  why  adverse  impacts  to  prey 
and  prey  habitat  may  be  adverse 
impacts  to  EFH. 

In  §  600.815,  paragraph  (a)(9)  has  been 
renumbered  from  paragraph  (aH7)  of  the 
proposed  rule  and  retitled 
"Identification  of  habitat  areas  of 
particular  concern;"  language  has  been 
included  to  denote  that  HAPC  might 
include  not  only  those  areas  espedally 
vulnerable  to  degradation,  but  those  that 
provide  important  ecological  functions 
for  one  or  more  managed  species;  the 
paragraphs  have  been  renumbered  after 
the  inclusion  of  paragraph  (i).  The 
importance  of  the  ecological  function 
provided  by  the  habitat 


In  §600.815,  paragraph  (aHlO)  has 
been  renumbered  from  paragraph  (aK8) 
of  the  proposed  rule;  "ciunulative 
impacts  finom  fishing,"  "priorify,"  "and 
a  schedule  for  obtaining  that 
information"  have  been  added; 
"equipment"  replaced  "gear;" 
"maintaining  a  sustainable  fishery  and 
the  managed  species'  contribution  to  a 
healthy  ecosystem"  replaces  "reaching 
target  long-term  production  levels."  All 
of  these  changes  were  made  to  ensure 
that  this  section  is  consistent  with  other 
parts  of  the  rule. 

In  §  600.815,  paragraph  (a)(ll)  has 
been  renumbered  from  paragraph  (a)(9) 
of  the  proposed  rule;  "including  an 
update  of  the  equipment  assessment 
originally  conducted  pursuant  to 
paragraph  (a)(3)(ii)  of  this  section"  has 
been  added,  as  has  been  "This 
information  should  be  reviewed  as  part 
of  the  annual  Stock  Assessment  and 
Fishery  Evaluation  (SAFE)  report 
prepared  pursuant  to  §600.31 5(e)"  and 
"complete." 

In  §600.815,  paragraph  (c).  language 
has  been  added  to  clarify  that  NMFS 
EFH  FMP  recommendations  may 
include  "other  appropriate 
information."  Language  was  added  to 
acknowledge  differences  between 
Council  procedures  in  preparing  FMPs 
and  to  assure  the  fiexlbility  to  work 
within  each  process. 

In  §  600.815,  paragraph  (d)  has  been 
added  to  encourage  coordination  with 
other  fishery  management  authorities. 

The  consultation,  coordination,  and 
recommendation  provisions  in  the 
proposed  rule  have  been  separated  out 
into  a  new  subpart  K  of  part  600. 

Sections  600.905,  600.915,  600.920, 
600.925,  and  600.930  have  been 
reorganized  from  the  proposed  rule's 
§  600.815  to  provide  better  access  and 
underetanding  to  the  provisions.  Each  of 
the  provisions  that  applies  to  a  different 
part  of  the  Magnuson-Stevens  Act  has 
been  separated  into  a  different  section  to 
highlight  the  different  requirements  in 
response  to  many  commenters  who 
failed  to  recognize  the  distinctions 
between  coordination,  consultation,  and 
commenting  (or  providing 
recommeno^tions)  and  the  entities 
involved  in  each  process. 

Section  600.905  has  been  added  to 
clwify  the  intent  of  these  provisions  in 
promoting  the  protection  of  EFH  in  the 
review  of  Federal  and  state  actions  that 
may  adversely  affect  EFH. 

Section  600.905(c)  has  been  revised 
adding  language  to  emphasize 
cooperation  between  Councils  and 
NMFS  in  all  phases  of  EFH 
implementation.  The  clarification  that 
"NMFS  and  the  Councils  also  have  the 
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authority  to  act  independently."  haa 
been  added. 

Section  600.010  has  been  added  for 
definitions  and  word  usage  that  apply  to 
this  subpart. 

Section  600.915  has  been  renumbered 
and  expanded  to  provide  the  details  of 
the  coordination  between  NMFS  and 
other  action  agencies  and  to  indicate 
that  NMFS  will  take  a  proactive 
approach  in  promoting  the  conservation 
ofKFH. 

Section  600.920  haa  been  revised  to 
combine  all  sections  of  the  Federal 
agency  consultation  provisions  in  a 
more  oiganizad  Cuhion.  The  proposed 
rule  recommended  incorporation  of  EFH 
consultations  with  other  existing 
environmental  reviews,  but  this  was 
overlooked  by  some  commenters.  These 
sections  clarify  the  details  of 
appropriate  consultation  and  emphasize 
that  NMFS'  preference  is  for 
consultations  to  occur  within  existing 
consultation/environmental  review 
procedures,  whenever  possible. 

Section  600.920.  paragraphs  (a)  (1) 
and  (2)  were  added  to  provide  specific 
information  on  which  Federal  actions 
require  consultation,  and  the  use  of 
programmatic  consultation. 

In  §  600.920,  paragraph  (d),  language 
has  been  added  to  clarify  that  "other 
appropriate  sources  of  information  may 
also  be  considered"  when  evaluating  the 
effects  of  a  proposed  action  on  EFH. 

in  $600,920.  paragraph  (0(1). 
"minimal"  has  been  changed  to  "no 
more"  than  minimal. 

Section  600.920,  paragraph  (fK2Xii) 
clarifies  the  requliements  for  tracking 
actions  included  in  General 
Concurrences. 

Section  600.920.  paragraph  (fMZMiv) 
explains  that  in  HAPC.  activities  will  be 
held  to  a  greater  level  of  scrutiny  before 
being  granted  a  General  Concurrence. 

In  §600.920,  paragraph  (f)(4).  "if 
appropriate"  has  been  added. 

Section  600.920.  paragraph  (gXD  has 
been  rewritten  to  improve  clarity. 

Section  $600,920.  paragraph 
(gK2)(iv),  has  been  moved  from  the 
Additional  information  section. 

In  §600.920.  paragraph  (gX3Miv). 
"particularly  when  an  action  is  non- 
water  dependent"  has  been  added  to 
emphasize  alternatives  when  an  action 
is  not  water  dependent. 

In  §  600.920.  paragraph  (hXl)  contains 
additional  criteria  to  determine  when 
abbreviated  consultation  is  appropriate. 

In  §600.920.  paragraph  (h)(2).  "must" 
was  changed  to  "should"  and  language 
was  added  to  clarify  when  notification 
should  be  sent  to  a  Coimcil. 

In  §600.920.  paragraph  (hXS), 
language  on  combining  EFH 
Assessments  with  other  environmental 


reviews  was  deleted  becauae  the  same 
concept  is  included  in  §  6O0.920(e)(2]. 

In  §  600.920.  paragraph  (i)(l)  contains 
additional  explanation  of  the  intent  of 
expanded  consultation  and  criteria  to 
determine  when  expanded  consultation 
is  appropriate. 

In  ^  600.920,  paragraph  (i)(3)  provides 
additional  clarification  regarding  NMFS' 
response  to  Federal  agencies  during 
expanded  consuitation. 

b  §600.920.  paragraph  (i)(4)  clarifies 
that  then  is  flexibilify  in  the  schedules 
for  consultation;  "or  emergency 
situation"  has  been  added,  and  the 
NMFS  deadline  has  been  changed  from 
90  to  60  days. 

In  §600.920.  paragraph  (i)(5).  "must" 
has  been  changed  to  "should." 

Section  600.920.  paragraph  (iM2)  has 
been  retitled  "Further  review  of 
decisions  inconsistent  with  NMFS  or 
Council  recommendations"  firom 
"Dispute  resolution;"  language  has  been 
added  to  describe  actioiis  available  in 
the  case  when  an  action  agency's 
decision  is  inconsistent  with  NMFS  or 
the  Council's  EFH  conservation 
recommendations. 

Section  600.920.  paragraph  (])(!)  has 
been  rewritten  to  improve  clarity. 

In  §  600.925.  paragraph  (c).  "use 
existing  coordination  procedures  under 
statutes  such  ss  the  Coastal  Zone 
Management  Act  or  establish  new"  and 
other  language  has  been  added  to 
further  encourage  the  use  of  existing 
procedures  to  coordinate  with  state 
agencies,  and  to  encourage  sharing 
information  with  states. 

In  §600.925.  paragraph  (a),  language 
has  been  added  stating  that  NMFS  will 
not  make  recommendations  beyond  a 
Federal  agency's  authority. 

In  §  600.925.  paragraph  (b)  has  b<aki 
added  to  clarify  the  relationship 
between  Federal  consultation  and 
providing  EFH  conservation 
recommendation  to  Federal  agencies. 

OasaificatiaQ 

The  Assistant  Administrator  for 
Fisheries  (AA).  NX4FS.  has  determined 
that  this  interim  final  rule  is  consistent 
with  the  Magnuson-Stevens  Act  and 
other  applicable  laws. 

NMF^  prepared  an  EA  for  this  interim 
final  rule,  and  the  AA  concluded  that 
there  will  be  no  significant  impact  on 
the  human  environment  as  a  result  of 
this  rule.  The  regulations  contain 
guidelines  to  the  Councils  for  amending 
FMPs  in  accordance  with  the  EFH 
requirements  of  the  Magnuson-Stevens 
Act.  and  procedures  to  be  used  by 
NMFS.  the  Coimcils.  and  Federal  and 
state  action  agencies  to  satisfy  the 
coordination,  consultation,  and 
recommendation  requirements  of  the 


a*-. 


Magnuson-Stevens  Act.  Any  specific 
effects  on  the  human  environment  will 
be  addressed  in  NEPA  documents 
prepared  for  individual  FMP  provisions 
that  are  prepared  punussit  to  this  rule. 
A  copy  of  the  EA  is  available  firom 
NMFS  (see  AOONESSES). 

This  interim  final  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.O.  12866.  Each  EFH 
amendment  to  an  existing  FMP  and  all 
new  FMPs  will  contain  detailed 
analyses  of  the  benefits  and  costs  of  the 
management  programs  under 
consideration,  to  ensure  compliance 
with  E.O.  12886. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  NMFS 
received  comments  regarding  this 
certification.  As  addrmsed  earlier. 
NMFS'  consideration  of  these  conunents 
did  not  cause  it  to  change  its 
determination  regarding  the 
certification.  This  rule  establishes 
guidelines  for  Councils  to  identify  and 
describe  EFH.  including  adverse 
impacts,  and  conservation  and 
enhancement  measures.  The  regulations 
require  that  the  Coimcils  conduct 
assessments  of  the  effects  of  fishing  on 
EFH  within  their  jurisdiction.  The 
Magnuson-Stevens  Act  requires  the 
Councils  to  examine  their  existing  FMPs 
and  all  future  FMPs  and  amend  them  as 
required  to  comply  with  the  EFH 
guidelines  in  this  rule.  These  guidelines 
are  intended  to  provide  direction  on 
compliance  with  the  EFH  provisions 
and  in  themselves,  do  not  have  the  force 
of  law.  Should  Councils  establish 
regulations  on  fishing  as  a  result  of  the 
gtddelines  and  the  assessment  of  fishing 
equipment,  that  action  may  affect  small 
entities  and  could  be  subject  to  the 
requirement  to  prepare  a  Regulatory 
Flexibility  analysis  at  the  time  they  are 
proposed.  Any  future  effects  on  small 
entities  that  may  eventually  result  firom 
amendments  to  FMPs  to  bring  them  into 
compliance  with  the  Magnuson-Stevens 
Act  would  be  speculative  at  this  time. 
Finally,  the  consultation  procedures 
establish  a  process  for  NMFS  to  provide 
conservation  recommendations  to 
Federal  and  state  action  agencies. 
However,  because  compliance  with 
NMFS  recommendations  is  not 
mandatory,  any  effects  on  small 
businesses  would  be  speculative.  As  a 
result,  a  regulatory  flexibility  analysis 
was  not  prepared. 

For  the  purposes  of  E.O.  12612,  thm 
AA  has  determined  that  this  interim 
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final  rule  does  not  include  policies  that 
have  federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment.  This  rule  establishes 
procedures  for  coordination  between  the 
states  and  NMFS  or  the  Councils  in 
situations  where  state  action  may 
adversely  impact  EFH.  The  rule  states 
that,  in  such  circumstances.  NMFS  or 
the  Councils  woiild  furnish  the  state 
with  EFH  recommendations.  NMFS  EFH 
conservation  recommendations  are  not 
mandatory,  and  the  states  are  not 
required  to  expend  fimds  in  a  way  not 
of  their  own  choosing. 
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DeTML.Bva 


Deputy  Assittant  Administrator  for  Piiheiies, 
National  Marine  FiMheriee  Service. 

For  the  reasons  stated  in  the 
preamble,  the  National  Marine  Fisheries 
Service  amends  50  CFR  part  600  as 
follows: 

PART  60a-{AMENDEO] 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

AoHioiity:  16  U.S.C  1801  et  seq. 

2.  Section  600.10  is  amended  by 
adding  the  definition  for  "Essential  fish 
habitat",  in  alphabetical  order,  to  read 
as  follows: 

feOO.10    Definitions. 


interpreting  the  definition  of  essential 
fish  habitat:  Waters  include  aqtiatic 
areas  and  their  associated  physical, 
chemical,  and  biological  properties  that 
are  used  by  fish  and  may  include 
aquatic  areas  historically  used  by  fish 
where  appropriate;  substrate  includes 
sediment,  hard  bottom,  structures 
underlying  the  waters,  and  associated 
biological  communities;  necessary 
means  the  habitat  required  to  support  a 
sustainable  fishery  and  the  managed 
species'  contribution  to  a  healthy 
ecosystem;  and  "spawning,  breeding, 
feeding,  or  growth  to  maturity"  coven  a 
species'  full  life  cycle. 

3.  New  subparts  J  and  K  are  added  to 
part  600  to  read  as  follows: 


Subpart  I    Caeantlal  Flah  MabMat  (EFH) 

600.805     Purpoae  and  scope. 
600.810    Definitiona  and  wend  usage. 
600.815    Ccmtanto  of  Fisheiy  Management 


Subpart  K-EFH  Coordhialion. 
ConaultatkMi,  and  I 

600.905    Purpose,  scope,  and  NMFS/Council 

coopnation. 
600.910    Definitiona  and  word  usage. 
600.915    Coordination  for  the  conservation 

and  enhancement  of  EFH 
60a920    Federal  agency  consultation  with 

the  Secretary. 
600.925    NMFS  EFH  conservation 

recommendations  to  Federal  and  state 

agencies. 
600.930    Ck>uncil  comments  and 

recommendations  to  Federal  and  state 

agencies. 

Subpart  J— Esswitiai  Fish  Habflat 
(EFH) 


Essentia]  fish  habitat  (EFH)  means 
those  watere  and  substrate  necessary  to 
fish  for  spawning,  breeding,  feeding,  or 
growth  to  maturity.  For  the  purpose  of 


§600.806 

(a)  Purpose.  This  subpart  provides 
guidelines  for  Coimcils  and  the 
Secretary  to  use  in  adding  the  required 
provision  on  EFH  to  an  FMP,  i.e., 
description  and  identification  of 
essential  fish  habitat  (EFH),  adverse 
impacts  on  EFH  (including  minimizing, 
to  the  extent  practicable,  adverse 
impacts  bom  fishing),  and  actions  to 
conserve  and  enhance  EFH. 

(b)  Scope — (1)  Species  covered.  An 
EFH  provision  in  an  FMP  must  include 
all  fish  species  in  the  FMU.  A  Council 
may  describe,  identify,  and  protect  the 
habitat  of  species  not  in  an  FMU; 
however,  such  habitat  may  not  be 
considered  EFH  for  the  ptuposes  of 
sections  303(a)(7)  and  305(b)  of  the 
Magnuson-Stevens  Act 

(2)  Geographic.  EFH  may  be  described 
and  identified  in  waters  of  the  United 
States,  as  defined  in  33  CFR  328.3  and 
the  exclusive  economic  zone,  as  defined 
in  §  600.10.  Councils  may  describe. 


identify,  and  protect  habitats  of 
managed  species  beyond  the  exclusive 
economic  zone;  however,  such  habitat 
may  not  be  considered  EFH  for  the 
purposes  of  section  303(aM7)  and  305(b) 
of  the  Magnuson-Stevens  Act  Activities 
that  may  adversely  impact  such  habitat 
can  be  addressed  through  any  process 
conducted  in  accordance  widi 
international  agreements  between  the 
United  States  and  the  foreign  nation(s) 
undertaking  or  authorizing  the  action. 


§600.810    DeflnWonsas 

(a)  Definitions.  In  addition  to  the 
definitfons  in  the  Magnuson-Stevens 
Act  and  §  600.10,  the  terms  in  this 
subpart  have  the  following  nnanings: 

Adverse  effect  means  any  impact 
which  reduces  qualify  and/or  quantify 
of  EFH.  Adverse  efiiects  may  include 
direct  (e.g.,  contamination  or  physical 
disruption),  indirect  (e.g.,  loss  of  prey, 
or  reduction  in  species'  fecimdify),  sits> 
specific  or  habitat-wide  impacts, 
including  individual,  cumulative,  or 
synergistic  consequmces  of  actions. 
Council  includes  the  Secretary,  as 
applicable,  when  preparing  Secretarial 
FMPs  or  amendments  under  sections 
304(c)  and  (g)  of  the  Magnuson-Stevens 
Act 

Ecosystem  means  conmnmities  of 
organisms  interacting  with  one  another 
and  with  the  chemical  and  physical 
fectors  maUng  up  their  environment 
Habitat  areas  of  particular  concern 
means  those  areas  of  EFH  identified 
pursuant  to  §  600.81 5(aK9). 

HealAy  ecosystem  means  an 
ecosjrstem  where  ecological  productive 
capacify  is  maintained,  diveraify  of  the 
flora  and  fiiuna  is  preserved,  and  the 
ecosystem  retains  the  abilify  to  regulate 
itself.  Such  an  ecosystem  should  be 
similar  to  comparable,  imdistuibed. 
ecosjrstems  with  regard  to  standing 
crop,  productivify,  nutrient  dynamics, 
trophic  structure,  species  richness, 
stabilify,  resilience,  contamination 
levels,  and  the  fiequency  of  diseased 
organisms. 

Overfished  means  any  stock  or  stock 
complex,  the  status  of  which  is  reported 
as  overfished  by  the  Secretary  punuant 
to  §  304(e)(1)  of  the  Magnuson-Stevens 
Act 

(b)  Word  usage.  The  terms  "must", 
"shall",  "should",  "may",  "may  not", 
"vrill".  "could",  and  "can",  are  used  in 
the  same  manner  as  in  §  600.30S(c). 

fMW.815    ContsntsofFWiary 


(a)  Mandatory  contents— {1)  Habitat 
requirements  by  life  history  stage.  FMPs 
must  describe  EFH  in  text  and  with 
tables  that  provide  information  on  the 
biological  requirements  for  each  life 


66552      Fodflral  RegistT  /  Vol.  62.  No.  244  /  Friday.  December  19.  1997  /  Rules  and  Regulationi 


history  stage  of  the  species.  These  tables 
should  siunniahze  all  available 
information  on  environmental  and 
habitat  variables  that  control  or  limit 
distribution,  abundance,  reproduction, 
growth,  survival,  and  productivity  of  the 
managed  species.  Information  in  the 
tables  should  be  supported  with 
citations. 

(2)  Description  and  identification  of 
EFH—ii)  Information  requirements.  (A) 
An  initial  inventory  of  available 
environmental  and  fisheries  data 
sources  relevant  to  the  managed  species 
should  be  used  in  describing  and 
identifying  EFH.  This  inventory  should 
also  help  to  identify  major  species- 
specific  habitat  data  gaps.  Deficits  in 
data  availability  (i.e.,  accessibility  and 
application  of  the  data)  and  in  data 
(piality  (including  considerations  of 
scale  and  resolution:  relevance;  and 
potential  biases  in  collection  and 
inteiprstation)  should  be  identified. 

(BlTo  identify  EFH,  basic  information 
is  needed  on  current  and  historic  stock 
size,  the  geographic  range  of  the 
mantled  species,  the  habitat 
requirements  by  life  history  stage,  and 
the  distribution  and  characteristics  of 
tlioae  habitats.  Information  is  also 
raquired  on  the  temporal  and  spatial 
distribution  of  each  maior  life  history 
stage  (defined  by  developmental  and 
functional  shifts).  Since  EFH  should  be 
identified  for  each  major  life  history 
stage,  data  should  be  collected  on,  but 
not  limited  to,  the  distribution,  density, 
growth,  mortality,  and  production  of 
each  stage  within  all  habitats  occupied, 
or  formerly  occupied,  by  the  species. 
Tkaaa  data  should  be  obtained  from  the 
best  available  information,  including 
peer-reviewed  literature,  data  reports 
and  "gray"  literature,  data  files  of 
government  resource  agencies,  and  any 
other  sources  of  quality  information. 

(C)  The  following  approach  should  be 
used  to  gather  and  organize  the  data 
necessary  for  identifying  EFR 
Information  from  all  levels  should  be 
used  to  identify  EFH.  The  goal  of  this 
procedure  is  to  include  as  many  levels 
of  analysis  m  poaaible  within  the 
constraints  of  the  available  data. 
Councils  should  strive  to  obtain  data 
sufficient  to  describe  habitat  at  the 
highest  level  of  detail  (i.e..  Level  4). 

(1 )  Level  1 :  Presence /alienee 
distribution  data  are  available  for  some 
or  all  portions  of  the  geographic  range 
of  the  species.  At  this  level,  only 
presence/absence  data  are  availahfe  to 
describe  the  distribution  of  a  species  (or 
life  history  stage)  in  relation  to  potential 
habitats.  Care  should  be  taken  to  ensure 
that  all  potential  habitats  have  been 
sampled  adequately.  In  the  event  that 
distribution  data  are  available  for  only 


portions  of  the  geographic  area  occupied 
by  a  particular  life  history  stage  of  a 
species,  EFH  can  be  inferred  on  the 
basis  of  distributions  among  habitats 
where  the  species  has  been  found  and 
on  information  about  its  habitat 
requirements  and  behavior. 

{2)  Level  2:  Habitat-related  densities 
of  the  species  are  available.  At  this 
level,  quantitative  data  (i.e.,  density  or 
relative  abundance)  are  available  for  the 
habitats  occupied  by  a  species  or  life 
history  stage.  Because  the  efficiency  of 
sampling  methods  is  often  affected  by 
habitat  characteristics,  strict  quality 
assurance  criteria  should  be  used  to 
ensure  that  density  estimates  are 
comparable  •mnng  methods  and 
habitats.  E)ensity  data  should  reflect 
habitat  utilization,  and  the  degree  that  a 
habitat  is  utilized  is  assumed  to  be 
indicative  of  habitat  value.  When 
M—ssinfl  habitat  value  on  the  basis  of 
fish  densities  in  this  maimer,  temporal 
changes  in  habitat  availability  and 
utilization  should  be  considered. 

(3)  Level  3:  Growth,  reproduction,  or 
survival  rates  mdthin  habitats  are 
available.  At  this  level,  data  are 
available  on  habitat-related  growth, 
reproduction,  and/or  survival  by  life 
history  sti^.  The  habitats  contributing 
the  most  to  productivity  should  be  thoae 
that  support  the  highest  growth, 
reproduction,  and  survival  of  the 
spedea  (or  life  history  stage). 

(4)  Level  4:  Production  rates  by 
habitat  are  available.  At  this  level,  data 
are  available  that  directly  relate  the 
production  rates  of  a  species  or  life 
history  stage  to  habitat  type,  quantity, 
quality,  and  location.  Essential  habitats 
are  those  necessary  to  maintain  fish 
production  consistent  with  a  sustainable 
fishery  and  the  managed  species' 
contribution  to  a  healthy  ecosystem. 

(ii)  EFH  determination.  (A)  The 
information  obtained  through  the 
analysis  in  paragraph  (a)(2)(i)  of  this 
•action  will  allow  Councils  to  assess 
relative  value  of  habitats.  Councils 
should  interpret  this  information  in  a 
risk-averse  fashion,  to  ensure  adequate 
areas  are  protected  as  EFH  of  managed 
species.  Level  1  information,  if 
available,  should  be  used  to  identify  the 
geographic  range  of  the  species.  Level  2 
through  4  information,  if  available, 
should  be  used  to  identify  the  habitats 
valued  most  highly  within  the 
geographic  range  of  the  species.  If  only 
Level  1  information  is  available, 
presence/absence  data  should  be 
evaluated  (e.g.,  using  a  frequency  of 
occurrence  or  other  appropriate 
analysis)  to  identify  those  habitat  areas 
most  commonly  used  by  the  species. 
Areas  so  identified  should  be 
considered  essential  for  the  species. 


the 


However,  habitats  of  intermediate  and 
low  value  may  also  be  essential, 
depending  on  the  health  of  the  fish 
population  and  the  ecosystem.  Councils 
must  demonstrate  that  the  best  scientific 
information  available  was  used  in  the 
identification  of  EFH,  consistent  with 
national  standard  2,  but  other  data  may 
also  be  used  for  the  identification. 

(B)  If  a  species  is  overfished,  and 
habitat  loss  or  degradation  may  be 
contributing  to  the  species  being 
identified  as  overfished,  all  habitats 
currently  used  by  the  species  should  be 
considered  essential  in  addition  to 
certain  historic  habitats  that  are 
necessary  to  support  rebuilding  the 
fishery  and  for  which  restoration  is 
technologically  and  economically 
feasible.  Once  the  fishery  is  no  longer 
considered  overfished,  the  EFH 
identification  should  be  reviewed,  and 
the  FMP  amended,  if  appropriate. 

(C)  EFH  will  always  be  greater  than  or 
equal  to  aquatic  areas  that  have  been 
identified  as  "critical  habiUt"  for  any 
managed  species  listed  as  threatened  or 
endangered  under  the  Endangered 
Species  Act 

(D)  Where  a  stock  of  a  species  is 
considered  to  be  heelthy,  then  EFH  far 
the  species  should  be  a  subset  of  all 
existing  habitat  for  the  species. 

(E)  Ecological  relationships  among 
species  and  between  the  species  and 
their  habitat  require,  where  possible, 
that  an  ecosystem  approach  be  used  in 
determining  the  EFH  of  a  managed 
species  or  species  assemblage.  The 
extent  of  the  EFH  should  be  based  on 
the  judgment  of  the  Secretary  and  the 
appropriate' Council(s)  regarding  the 
quantity  and  quality  of  habitat  that  is 
necessary  to  maintain  a  sustainable 
fishery  and  the  managed  species' 
contribution  to  a  healthy  ecosystem. 

(F)  If  degraded  or  inaccessible  aquatic 
habitat  has  contributed  to  the  reduced 
yields  of  a  species  or  assemblage,  and  in 
the  judgment  of  the  Secretary  and  the 
appropriate  CounciUs),  the  degraded 
conditions  can  be  reversed  through  such 
actions  as  improved  fish  passage 
techniques  (for  fish  blockiges), 
improved  water  qualify  or  quantify 
measures  (removal  of  contaminants  or 
increasing  flows),  and  similar  measures 
that  are  technologically  and 
economically  feasible,  then  EFH  should 
include  those  habitats  that  would  be 
essential  to  the  species  to  obtain 
increased  yields. 

(iii)  EFH  Mapping  Requirements.  The 
general  distribution  and  geographic 
limits  of  EFH  for  each  life  history  stage 
should  be  presented  in  FMPs  in  the 
form  of  maps.  Ultimately,  these  data 
should  be  incorporated  into  a 
geographic  information  system  (CIS)  to 
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bcilitate  analysis  and  presentation. 
These  maps  may  be  presmited  as  fixed 
in  time  and  space,  but  they  should 
encompass  all  appropriate  temporal  and 
spatial  variabilify  in  the  distribution  of 
eIpH.  If  the  geographic  boundaries  of 
EFH  change  seasonally,  annually,  or 
decadally,  these  rhAngjng  distributions 
need  to  be  represented  in  the  maps. 
Different  types  of  EFH  should  be 
identified  on  maps  along  with  areas 
used  by  difiiarent  life  history  stages  of 
the  species.  The  type  of  information 
used  to  identify  EFH  should  be  included 
in  map  legends,  and  more  detailed  and 
informative  maps  should  be  produced 
as  more  complete  information  about 
population  responses  (e.g..  growth, 
survival,  or  reproductive  rates)  to 
habitat  characteristics  becomes 
available.  Where  the  present 
distribution  or  stock  size  of  a  species  or 
life  history  stage  is  different  from  the 
historical  distribution  or  stock  size,  then 
maps  of  historical  habitat  boundaries 
should  be  included  in  the  FMP.  if 
known.  The  EFH  maps  are  a  means  to 
visually  present  the  EFH  described  in 
the  FNff .  If  the  maps  identifying  EFH 
and  the  information  in  the  description 
of  EFH  difEer.  the  description  is 
ultimately  determinative  of  the  limits  of 
EFH. 

(3)  Fishing  activities  that  may 
adversely  affect  EFH.  (i)  Adverse  effects 
from  fishing  may  include  physical, 
chmnical,  or  biological  alterations  of  the 
substrate,  and  loss  of,  or  injury  to, 
benthic  organisms,  prey  species  aiid 
their  habitat,  and  other  components  of 
the  ecosystem. 

(ii)  FMPs  must  include  management 
measures  that  minimize  adverse  effects 
on  EFH  from  fishing,  to  the  extent 
practicable,  and  identify  conservation 
and  enhancement  measures.  The  FMP 
must  contain  an  assessment  of  the 
potential  adverse  eSiBcts  of  all  fishing 
equipment  types  used  in  waters 
described  as  EFH.  This  assessment 
should  consider  the  relative  impacts  of 
all  fishing  equipment  types  used  in  EFH 
on  diffieient  types  of  habitat  foimd 
within  EFH.  Special  consideration 
should  be  given  to  equipment  types  that 
will  affect  habitat  areas  of  particular 
concern.  In  completing  this  assessment. 
Cotmcils  should  use  the  best  scientific 
information  available,  as  well  as  other 
appropriate  information  sources,  as 
available.  Included  in  this  assessment 
should  be  consideration  of  the 
establishment  of  research  closure  areas 
and  other  measures  to  evaluate  the 
impact  of  any  fishing  activify  that 
physically  alters  EFH. 

liii)  Councils  must  act  to  prevent, 
mitigate,  or  minimize  any  adverse 
efiiscts  from  fishing,  to  the  extent 


practicable,  if  there  is  evidence  that  a 
fishing  practice  is  having  an  identifiable 
adverse  effect  on  EFH,  iMsed  on  the 
assessment  conducted  pursuant  to 
paragraph  (a)(3)(ii)  of  this  section  and/ 
or  the  cumulative  impacts  analysis 
conducted  pursuant  to  paragraph 
(a)(6)(ii)  of  this  section. 

(iv)  In  determining  whether  it  is 
practicable  to  minimize  an  adverse 
effect  from  fishing,  Councils  should 
consider  whether,  and  to  what  extent, 
the  fishing  activify  is  adversely 
impacting  EFH,  including  the  fishery; 
the  nature  and  extent  of  die  adverse 
effect  on  EFH;  and  whether  the 
management  measures  are  practicable, 
taking  into  consideration  the  long  and 
short-term  costs  as  well  as  benefits  to 
the  fishery  and  its  EFH,  along  with  other 
appropriate  fectors,  consistent  with 
national  standard  7. 

(4)  Options  for  managing  adverse 
effects  from  fishing.  Fishery 
management  options  may  include,  but 
are  not  limited  to: 

(i)  Fishing  equipment  restrictions. 
These  options  may  include,  but  are  not 
limited  to:  Seasonal  and  area 
restrictions  on  the  use  of  specified 
equipment;  equipment  modifications  to 
allow  escapement  of  particular  species 
or  particular  life  stages  (e.g.,  juveniles); 
prohibitions  on  the  use  of  explosives 
and  chemicals;  prohibitions  on 
anchoring  or  setting  equipment  in 
sensitive  areas;  and  prohibitions  on 
fishing  activities  that  cause  significant 
physical  damage  in  EFH. 

(li)  Time/area  closures.  These  actions 
may  include,  but  are  not  limited  to: 
Closing  areas  to  all  fishing  or  specific 
equipment  types  during  spawning, 
migration,  foraging,  and  nursery 
activities;  and  designating  zones  for  use 
as  marine  protected  areas  to  limit 
adverse  effects  of  fishing  practices  on 
certain  vulnerable  or  rare  areas/species/ 
life  historylstages.  such  as  those  areas 
designated  as  habitat  areas  of  particular 
concern. 

(iii)  Harvest  limits.  These  actions  may 
include,  but  are  not  limited  to,  limits  on 
the  take  of  species  that  provide 
structural  habitat  for  other  species 
assemblages  or  commimities,  and  limits 
on  the  take  of  prey  species. 

(5)  Identification  of  Non-fishing 
related  activities  that  may  adversely 
affect  EFH.  FMPs  must  identify 
activities  that  have  the  potential  to 
adversely  affect  EFH  quantify  or  qualify, 
or  both.  Broad  categories  of  activities 
which  can  advNsely  affect  EFH  include, 
but  are  not  limited  to:  Dredging,  fill, 
excavation,  mining,  impoundment, 
discharge,  water  diversions,  thermal 
additions,  actions  that  contribute  to 
non-point  source  pollution  and 


sedimentetion,  introduction  of 
potentially  hazardous  materials, 
introduction  of  exotic  species,  and  the 
conversion  of  aquatic  halHtet  that  may 
eliminate,  diminish,  or  disrupt  the 
functions  of  EFH.  An  FMP  should 
describe  the  EFH  most  likely  to  be 
adversely  affected  by  these  or  other 
activities.  For  each  activify,  the. FMP 
should  describe  known  and  potential 
adverse  impacts  to  EFH.  The 
descriptions  should  explain  the 
mechanisms  or  processes  that  may 
cause  the  adverse  effects  and  how  these 
may  affect  habitat  function.  A  CIS  or 
other  mapping  system  should  be  used  to 
support  analyses  of  data.  Maps 
geographically  depicting  impacts 
identified  in  this  paragr^h  should  be 
included  in  an  FMP. 

(6)  Cumulative  impacts  analysia — ({) 
Analysis.  To  the  extent  feasible  and 
practicable,  FMPs  should  analyze  how 
fishing  and  non-fishing  activities 
influence  habitat  function  on  an 
ecosystem  or  watershed  scale,  "fhis 
analysis  should  describe  the  ecosjrstem 
or  watershed,  the  dependence  of  die 
managed  species  on  the  ecosystem  or 
watershed,  especially  EFH;  and  how 
fishing  and  non-fishing  activities, 
individually  or  in  combination,  impact 
EFH  and  the  managed  species,  and  how 
the  loss  of  EFH  may  affKt  the 
ecosystem.  An  assessment  of  the 
cumulative  and  synergistic  effects  of 
multiple  threats,  including  the  effects  of 
natural  stresses  (such  as  storm  damage 
or  climate-based  environmental  shifts), 
and  an  assessment  of  the  ecological 
risks  resulting  from  the  impact  of  those 
threats  on  the  managed  species'  habitat 
should  also  be  included.  For  the 
purposes  of  this  analysis,  ctumdative 
impacts  are  impacts  on  the  environment 
that  result  from  the  incrammtal  *"ipBft 
of  an  action  when  added  to  other  past, 
present,  and  reasonably  foreseeable 
future  actions,  regardless  of  wrho 
undertakes  such  lurtions.  Cumulative 
impacts  can  result  from  individuaUy 
minor,  but  collectively  significant 
actions  taking  place  over  a  period  of 
time. 

(ii)  Cumulative  impacts  from  fishing. 
In  addressing  the  impacts  of  fishing  on 
EFH,  Couiudls  should  also  consider  the 
cumulative  impacts  of  multiple  fishing 
practices  and  non-fishing  activities  on 
EFH,  especially,  on  habitat  areas  of 
particiilar  concern.  Habitats  that  are 
particularly  vulnerable  to  specific 
fishing  equipment  types  should  be 
identified  for  possible  designation  as 
habitat  areas  of  particular  concern. 

(iii)  Mapping  cumulative  impacts.  A 
GIS  or  other  mapping  system  should  be 
used  to  support  analyses  of  data.  Maps 
depicting  data  documenting  cumulative 
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impacts  identified  in  this  paragraph 
should  be  included  in  an  FMP. 

(iv)  Research  needs.  If  completion  of 
these  analyses  is  not  feasible  or 
practicable  for  every  ecosystem  or 
watershed  within  an  area  identified  as 
EFH,  Councils  should,  in  consultation 
with  NMFS.  identify  in  the  FMP  priority 
research  areas  to  allow  these  analyses  to 
be  completed.  Councils  should  include 
a  schedule  for  completing  such 
iwearch.  Such  schedule  of  priority 
research  areas  should  be  combined  with 
the  research  needs  identified  pursuant 
to  paragraph  (a)(10)  of  this  section. 

[7)  Conservation  and  enhancement — 
(i)  Contents  ofFMPs.  FMPs  must 
describe  options  to  avoid,  minimize,  or 
compensate  for  the  adverse  effects 
identified  pursuant  to  paragraphs  (a)  (5) 
and  (6)  of  this  section  and  promote  the 
conservation  and  enhancement  of  EFH, 
especially  in  habitat  areas  of  particiilar 
concern. 

(ii)  General  conmrvation  and 
enhancement  recommendations. 
Generally,  non-water  dependent  actions 
should  not  be  located  in  EFH  if  such 
actions  may  have  adverse  impacts  on 
EFH.  Activities  that  may  resiilt  in 
significant  adverse  affiscts  on  EFH, 
slwuld  be  avoided  wbare  less 
environmentally  harmful  alternatives 
are  available.  If  there  are  no  alternatives, 
the  impacts  of  these  actions  should  be 
minimized.  Environmentally  sound 
engineering  and  management  practices 
should  be  employed  for  all  actions 
which  may  adversely  a£bct  EFH. 
Disposal  or  spillage  of  any  material 
(dredge  material,  sludge,  industrial 
waste,  or  other  potentially  harmful 
materials)  which  would  destroy  or 
degrade  EFH  should  be  avoided.  If 
avoidance  or  minimization  is  not 
possible,  or  will  not  adequately  protect 
EFH.  compensatory  mitigation  to 
conserve  and  enhance  EFH  should  be 
recommended.  FMPs  may  recommend 
proactive  measures  to  conserve  or 
enhance  EFH.  When  developing 
proactive  measures.  Councils  may 
develop  a  priority  ranking  of  the 
recommendations  to  assist  Federal  and 
state  agencies  undertaking  such 
measures. 

(iii)  Conservation  and  enhancement 
options.  F'K4Ps  should  provide  a  variety 
of  options  to  conserve  or  enhance  EFH, 
which  may  include,  but  are  not  limited 
to: 

(A)  Enhancement  of  riven,  streams, 
and  coastal  areas.  EFH  located  in,  or 
influenced  by,  rivers,  streams,  and 
coastal  areas  may  be  enhanced  by 
reestablishing  endemic  trees  or  other 
appropriate  native  vegetation  on 
ad|acent  riparian  areas;  restoring  natural 
bottom  characteristics:  removing 


unsuitable  material  from  areas  affected 
by  human  activities;  or  adding  gravel  or 
substrate  to  stream  areas  to  promote 
spawning.  Adverse  effects  stemming 
from  upland  areas  that  influence  EFH 
may  be  avoided  or  minimized  by 
employing  meaaoiee  such  as,  but  not 
limited  to,  erosion  control,  road 
stabilization,  upgrading  culverts, 
removal  or  mooification  of  operating 

iirocedures  of  dikes  or  levees  to  allow 
or  fish  passage,  structural  and 
operation  measures  at  dams  for  fish 
paisagTT  and  habitat  protection,  or 
improvement  of  watershed 
management.  Initiation  of  Federal,  state, 
or  local  government  planning  processes 
to  restore  watersheds  associated  with 
such  rivers,  streams,  or  coastal  areas 
may  also  be  recommended. 

(B)  Water  quality  and  quantity.  This 
category  of  options  may  include  use  of 
best  land  management  practices  for 
ensuring  compliance  with  water  quality 
standards  at  state  and  Federal  levels, 
improved  treatment  of  sewage,  proper 
disposal  of  waste  matnials,  and 
providing  appropriate  in-straam  flow. 

(C)  Watenhea  analysis  and  plarming. 
This  may  include  encouraging  local  and 
state  sSbrts  to  minimize  destruction/ 
degradation  of  wetiands.  restore  and 
ifi^iptain  the  ecological  health  of 
watersheds,  and  encourage  restoration 
of  native  species.  Any  analysis  of 
options  should  consider  natural 
variability  in  weather  or  climatic 
conditions. 

(D)  Habitat  creation.  Under 
appropriate  conditions,  habitat  creation 
(converting  non-EFH  to  EFH)  may  be 
considered  as  a  means  of  replacing  lost 
or  degraded  EFH.  However,  habitat 
converaion  at  the  expense  of  other 
naturally  functioning  systeau  must  be 
justified  within  an  ecosystem  context 

(8)  Prey  species.  Loss  of  prey  is  an 
adverse  efiect  on  EFH  and  a  managed 
species,  because  one  component  of  EFH 
is  that  it  be  necessary  for  tiBeding. 
Therefore,  actions  that  reduce  the 
availability  of  a  major  prey  species, 
either  through  direct  barm  or  capture,  or 
through  adverse  impacts  to  the  prey 
species'  habitat  that  are  known  to  cause 
a  reduction  in  the  population  of  the 
prey  species  may  be  considered  adverse 
effects  on  a  managed  species  and  its 
EFH.  FMPs  should  identify  the  major 
prey  species  for  the  species  in  the  FMU 
and  generally  describiB  the  location  of 
prey  species'  habitat.  Actions  that  cause 
a  reduction  of  the  prey  species 
population,  including  where  there  exists 
evidence  that  adverse  effects  to  habitat 
of  prey  species  is  causing  a  decline  in 
the  availability  of  the  prey  species, 
should  also  be  described  and  identified. 
Adverse  effects  on  prey  species  and 


their  habitats  may  result  from  fishing 
and  non-fishing  activities. 

(9)  Identification  of  habitat  areas  of 
particular  concern.  FMPs  should 
identify  habitat  areas  of  particular 
concern  within  EFH.  In  determining 
whether  a  type,  or  area  of  EFH  is  a 
habitat  area  of  particular  concern,  one  or 
more  of  the  following  criteria  must  be 
met: 

(i)  The  importance  of  the  ecological 
function  provided  by  the  habitat. 

(ii)  The  extent  to  which  the  habitat  is 
sensitive  to  human-induced 
environmental  degradation. 

(iii)  Whether,  and  to  what  extent, 
development  activities  are,  or  will  be, 
stressing  the  habitat  fype. 

(iv)  Tne  raritv  of  the  Wiitat  type. 

(10)  Research  and  information  needs. 
Each  FMP  should  contain 
recommendations,  prefiarably  in  priority 
order,  for  research  efforts  that  the 
Councils  and  NMPS  view  as  necessary 
for  carrying  out  their  EFH  management 
mandate.  The  need  for  additional 
research  is  to  make  available  sufficient 
information  to  support  a  higher  level  of 
description  and  identification  of  EFH 
under  paragraph  (a)(2Ki)  of  this  section. 
Additional  leseerch  may  also  be 
necessary  to  identify  and  evaluate  actual 
and  potential  adverse  effects  on  EFH, 
including,  but  not  limited  to,  direct 
physical  alteration;  impaired  habitat 
qualify/functions;  ciimulative  impacts 
from  fiahing;  or  indirect  adverse  efiiscts 
such  as  sea  level  rise,  global  warming 
and  climate  shifb;  ar  !  non-equipment 
related  fishery  impacts.  The  Magnuson- 
Stevens  Act  specifically  identifies  the 
effects  of  fishing  as  a  concern.  The  need 
for  additional  research  on  the  effiects  of 
fishing  equipment  on  EFH  and  a 
schedule  for  obtaining  that  information 
should  be  included  in  this  section  of  the 
FMP.  If  an  adverse  effect  on  EFH  is 
identified  and  determined  to  be  an 
impediment  to  maintaining  a 
sustainable  fishery  and  the  managed 
species'  contribution  to  a  healthy 
ecosystem,  then  the  research  needed  to 
quantify  and  mitigate  that  effect  should 
be  identified  in  this  section. 

(11)  Review  and  revision  of  EFH 
components  ofFMPs.  Councils  and 
NMFS  should  periodically  review  the 
EFH  components  of  FMPs,  including  an 
update  of  the  equipment  assessment 
originally  conducted  punuant  to 
paragraph  (a)(3)(ii)  of  this  section.  Each 
EFH  FMP  amendment  should  include  a 
provision  requiring  review  and  update 
of  EFH  information  and  preparation  of 
a  revised  FMP  amendment  if  new 
information  becomes  available.  The 
schedule  for  this  review  should  be 
based  on  an  assessment  of  both  the 
existing  data  and  expectations  when 


Fedaral  Regater  /  Vol.  62.  No.  244  /  Friday,  December  19.  1997  /  Rules  and  Regulations      66555 


new  data  will  become  available.  This 
information  should  be  reviewed  as  part 
of  the  annual  Stock  Assessment  and 
Fishery  Evaluation  (SAFE)  report 
prepared  punuant  to  §  600.315(e).  A 
complete  review  of  information  ^lould 
be  conducted  as  recommended  by  the 
Secretary,  but  at  least  once  every  5 
yean. 

(b)  Optional  componentt.  An  FMP 
may  include  a  description  and 
identification  of  the  habitat  of  species 
under  the  authority  of  the  Coimcil.  even 
if  not  contained  in  the  FMU.  Hovraver. 
such  habitat  may  not  be  EFH.  This 
subpart  does  not  change  a  Council's 
ability  to  implement  management 
measures  for  a  managed  species  for  the 
protection  of  another  species. 

(c)  Development  of  ml 
recommendationa.  After  reviewing  the 
best  available  scientific  information,  as 
well  as  other  appropriate  information, 
and  in  consultation  with  the  Councils, 
participants  in  the  fishery,  interetate 
commissions.  Federal  agencies,  state 
agencies,  and  other  interested  parties. 
NMFS  will  develop  written 
recommendations  for  the  identification 
of  EFH  for  each  FMP.  In  recognition  of 
the  difilBront  approaches  to  FMP 
development  taken  by  each  Council,  the 
NMFS  EFH  recommendations  may 
constitute  a  review  of  a  draft  EFH 
document  developed  by  a  Council,  w 
may  include  suggestions  for  a  draft  EFH 
FKfi*  amendment  and  may  precede  the 
Council's  development  of  such 
documents,  as  appropriate.  In  both 
cases,  prior  to  submitting  a  written  EFH 
identification  recommendation  to  a 
Council  for  an  FMP,  the  draft 
recommendation  will  be  made  available 
for  public  review  and  at  least  one  public 
meeting  will  be  held.  NMFS  will  work 
with  the  affiacted  Council(s)  to  conduct 
this  review  in  association  with 
scheduled  public  Council  meetings 
whenever  possible.  The  review  may  be 
conducted  at  a  meeting  of  the  Council 
committee  responsible  for  habitat  issues 
or  as  a  part  of  a  fiill  Council  meeting. 
After  receiving  public  comment.  NMFS 
will  revise  its  draft  recommendations,  as 
appropriate,  and  forward  a  final  written 
recommendation  and  comments  to  the 
Council(s). 

(d)  Relationship  to  other  fishery 
management  authorities.  Councils  are 
encouraged  to  coordinate  with  state  and 
interetate  fishery  management  agencies 
where  Federal  fisheries  affect  state  and 
intentate  managed  fisheries  or  wh«e 
state  or  interetate  fishery  regulations 
affect  the  management  of  Federal 
fisheries.  Where  a  state  or  interetate 
fishing  activity  adveraely  impacts  EFH. 
NMFS  will  consider  that  action  to  be  an 
adverse  effect  on  EFH  punuant  to 


paragraph  (a)(5)  of  this  section  and  wiU 
provide  EFH  conservation 
recommendations  to  the  appropriate 
state  or  interstate  fishery  managem«it 
agency  on  that  activity. 

Subpft  K—gH  CoordinaMon. 
Consultation,  and  ftocomiiMndalions 

f  600.906   PurpoMandacopeandlMFW 
CounGi( 


(a)  Purpose.  These  procedures  address 
the  coordination,  constiltation,  and 
reconmiendation  requirements  of 
sections  305(bKl)P)  and  305(b)(2-4)  of 
the  Magnuson-Stevens  Act  The  purpose 
of  these  procedures  is  to  promote  the 
protection  of  EFH  in  the  review  of 
Federal  and  state  actions  that  may 
adversely  affect  EFH. 

(b)  Scope.  Section  305(b)(1)(D)  of  the 
Magnuson-Stevens  Act  requires  the 
Seoetary  to  coordinate  with,  and 
provide  information  to,  other  Federal 
agencies  regarding  the  conservation  and 
enhancement  of  EFH.  Section  305(bM2) 
requires  all  Federal  agencies  to  consult 
with  the  Secretary  on  all  actfons.  or 
proposed  actions,  authorized,  funded,  or 
imdertaken  by  the  agency,  that  may 
adversely  affect  EFH.  Sections  305(b)  (3) 
and  (4)  direct  the  Secretary  and  the 
Councils  to  provide  comments  and  EFH 
conservation  recommendations  to 
Federal  or  state  agencies  on  actions  that 
affect  EFH.  Such  recommendations  may 
include  measures  to  avoid,  minimize, 
mitigate,  or  otherwise  oCEset  adverse 
effects  on  EFH  resulting  from  actions  or 
proposed  actions  authorized,  ftmded,  or 
undertaken  by  that  agency.  Section 
305(b)(4)(B)  requires  Federal  agencies  to 
respond  in  writing  to  such  commente. 
The  following  procedures  for 
coordination,  consultation,  and 
recommendations  allow  all  parties 
involved  to  tmderatand  and  implement 
the  requirements  of  the  Magnuson- 
Stevens  Act 

(c)  Cooperation  between  Councils  and 
NMFS.  The  Councils  and  NMFS  should 
cooperate  as  closely  as  possible  to 
identify  actions  that  may  adversely 
affact  EFH.  to  develop  comments  and 
EFH  conservation  recommendations  to 
Federal  and  state  agencies,  and  to 
provide  EFH  information  to  Federal  or 
state  agencies.  The  Secretary  will  seek 
to  develop  agreements  with  efu:h 
Council  to  fiicilitate  nhwring  information 
on  actions  that  may  adversely  affsct 
EFH  and  in  coordinating  Council  and 
NMFS  comments  and  recommendatfons 
on  those  actions.  However,  NMFS  and 
the  Coimcils  also  have  the  authority  to 
act  independentiy. 


f  •00,910 

(a)  Definitions.  In  addition  to  the 
definitions  in  the  Magnuson-Stevens 
Act  and  §600.10,  the  terms  in  this 
subpart  have  the  following  meanings: 

Adverse  effect  means  any  impart 
vdiich  reduces  quality  and/or  quantity 
of  EFH.  Adverse  effscts  may  include 
direct  (e.g.,  contamination  or  physical 
disruption),  indirect  (e.g.,  loss  of  prey, 
reduction  in  species'  fecundity),  site- 
specific  or  habitatwide  impacts, 
including  individual,  cumulative,  ta 
synergistic  consequences  of  actions. 

Council  includes  the  Secretary,  as 
applicable,  when  preparing  FMPs  or 
amendmmts  under  section  304  (c)  and 
(g)  of  the  Magnuson-Stevens  Act;  and 
when  commenting  and  irmking 
recommendations  under  the  audiority  of 
section  30S(b)(3)  of  the  Magnuson- 
Stevens  Act  to  any  Federal  or  state 
agency  on  actions  that  may  affect  the 
habitat  of  fishery  resources  managed 
under  such  FMPs. 

Federal  actitn  means  any  action 
authorized,  funded,  or  undertaken,  or 
proposed  to  be  authorized,  funded,  or 
undertaken  by  a  Federal  agency. 

Habitat  areas  of  particular  concern 
means  those  areas  of  EFH  identified 
pursuant  to  §  600.815(a)(9). 

State  action  means  any  action 
authorized,  funded,  or  undertakm,  or 
proposed  to  be  authorized,  funded,  or 
undertaken  by  a  state  agency. 

(b)  Word  usage.  The  trams  "must", 
"shall",  "should",  "may",  "may  not", 
"will",  "could",  and  "can",  are  used  in 
the  same  manner  as  in  §  600.305(c). 

S000.01S    CuuiUfcilluiitDrtte 
conaan»Bilon  and  anhanoamant  of  EFH. 

To  further  the  conservation  and 
enhancement  of  EFH  in  accordance  with 
section  305(b)(1)(D)  of  the  Magnuson- 
Stevens  Act,  NMFS  will  compile  and 
make  available  to  other  Federal  and 
state  agencies,  information  on  the 
locations  of  EFH.  including  maps  and/ 
or  narrative  descriptions.  NMFS  will 
also  provide  information  on  ways  to 
improve  ongoing  Federal  operations  to 
promote  the  conservation  and 
enhancement  of  EFH.  Federal  and  state 
agencies  empowered  to  authorize,  fund, 
or  undertake  actions  that  may  advereely 
afiisct  EFH  are  encouraged  to  contact 
NMFS  and  the  Councils  to  become 
familiar  with  areas  designated  as  EFH, 
and  potential  threats  to  EFH,  as  well  as 
opportunities  to  promote  the 
conservation  and  enhancement  of  such 
habitat 


fooojao 


■08ncy  GonsulMkNi 


(a)  Consultation  generally— (1) 
Actions  requiring  consultation.  Punuant 
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to  wction  305(bH2)  of  the  Magnuson- 
Stevans  Act.  Federal  agencies  must 
consult  with  NMFS  regarding  any  of 
their  actions  authorized,  funded,  or 
undertaken,  or  proposed  to  be 
■uthoriied,  funded,  or  undertaken  that 
may  adversely  affiact  EFH.  EFH 
consultation  is  not  required  for 
completed  actions,  e.g..  issued  permits. 
Consultation  is  required  for  renewals, 
reviawrt.  or  substantial  revisions  of 
actions.  Consultation  on  Federal 
programs  delegated  to  non-Federal 
entities  is  required  at  the  time  of 
delegation,  review,  and  renewal  of  the 
delegation.  EFH  consultation  is  required 
for  any  Federal  funding  of  actions  that 
may  adversely  affect  EFH.  NMFS  and 
Federal  agencies  responsible  for  funding 
actions  that  may  adversely  affect  EFH 
should  consult  on  a  progranunatic  level, 
if  appropriate,  with  respect  to  thaaa 
actions. 

(2)  Appropriate  level  ofcontuhatioa. 
(i)  NMFS  and  other  Federal  agencies 
may  conduct  consultation  at  either  a 
progranunatic  or  project-specific  level. 
Federal  actions  may  be  evaluated  at  a 
programmatic  level  if  sufficient 
information  is  available  to  develop  EFH 
conservation  recommendations  and 
address  all  reasonably  foreseeable 
adverse  effects  to  EFH.  Project-specific 
consultations  are  more  appropriate 
when  critical  decisions  are  nuMle  at  the 
prt^ect  implanaentation  stage,  or  when 
sufRciently  detailed  information  for  tba 
development  of  EFH  conservation 
recommendations  does  not  exist  at  the 
programmatic  level. 

(ii)  If.  after  a  Federal  agency  requests 
programmatic  consultation,  NMFS 
determines  that  all  concerns  about 
adverse  effects  on  EFH  can  be  addressed 
at  a  programmatic  level,  NMFS  will 
develop  EFH  conservation 
recommendations  that  cover  all  profects 
implemented  under  that  program,  and 
no  further  EFH  consultation  will  be 
required.  Alternatively.  NMFS  may 
determine  that  profect-sfmcific 
consultation  is  needed  for  part  or  all  of 
the  program's  activitias,  in  which  case 
NMFS  may  develop  some  EFH 
conservation  recommendations  at  a 
programmatic  level,  but  will  also 
recommend  that  project-specific 
consultation  will  be  needed  to  complete 
the  EFH  consultation  requirements. 
NMFS  may  also  determine  that 
programmatic  consultation  is  not 
appropriate,  in  which  case  all  EFH 
conservation  recommendations  will  be 
deferred  to  project-specific 
consultations. 

(b)  Designation  of  lead  agency.  If  more 
than  one  Federal  aganry  is  responsible 
for  a  Fedsnl  ection,  the  consultation 
requirements  of  sections  305(bM2-4)  of 


the  Magnuson-Stevens  Act  may  be 
fulfilled  through  a  lead  agency.  The  lead 
agnicy  must  notify  NMFS  in  writing 
that  it  is  representing  one  or  more 
additional  agencies. 

(c)  Detignation  of  non-Federal 
representative.  A  Federal  agency  may 
designate  a  non-Federal  representative 
to  conduct  an  abbtwiatsd  consultation 
or  prepare  an  EFH  AmmmmtA  by  giving 
written  notice  of  such  designation  to 
NMFS.  If  a  non-Federal  representative  is 
used,  the  Federal  action  agency  remains 
ultimately  responsible  for  compliance 
with  sections  305(bX2)  and  30S(bM4)  of 
the  Magnuson-Stevens  Act. 

(d)  Bett  available  information.  The 
Federal  action  agency  and  NMFS  must 
use  the  best  scientific  information 
available  regarding  the  effects  of  the 
proposed  action  on  EFH.  Other 
appropriate  sources  of  infonnation  may 
also  be  considaied. 

(e)  Uee  of  exiting  consultation/ 
environmental  review  procedurss— -(1) 
Criteria.  Oonsultation  and  commenting 
under  sections  305(bX2)  and  305(bK4)  of 
the  Magnuson-Stevens  Act  should  be 
consolidated,  where  appropriate,  with 
interagency  consultation,  coordination, 
and  environmental  review  procedures 
required  by  other  statutes,  such  as  the 
National  Environmental  Policy  Act 
(NEPA).  Fish  and  Wildlife  Coordination 
Act,  Clean  Water  Act,  Endangered 
Species  Act  (ESA),  and  Federal  Power 
Act.  The  consultation  requirements  of 
section  30S(bK2)  of  the  Magnuson- 
Stevens  Act  can  be  satisfied  using 
existing  or  modified  procedures 
required  by  other  statutes  if  such 
processes  meet  the  following  criteria: 

(i)  TIm  existing  process  must  provide 
NMFS  with  timely  notification  of 
actions  that  may  adversely  affoct  EFH. 
The  Federal  action  agency  should  notify 
NMFS  according  to  the  same  timefirames 
for  notification  (or  for  public  comment) 
as  in  the  existing  process.  However. 
NMFS  should  have  at  least  60  days 
notice  prior  to  a  final  decision  on  an 
action,  or  at  least  90  days  if  the  action 
would  result  in  substantial  adverse 
impacts.  NMFS  and  the  action  agency 
may  agree  to  use  shorter  timeframes  if 
they  allow  sufficient  time  for  NMFS  to 
develop  EFH  conservation 
recommendations. 

(ii)  Notification  must  include  an 
assessment  of  the  impacts  of  the 
proposed  action  on  EFH  that  meets  the 
requirements  for  EFH  Assessments 
contained  in  paragraph  (g)  of  this 
section.  If  the  EFH  Assessment  is 
contained  in  another  document,  that 
section  of  the  document  must  be  clearly 
identified  as  the  EFH  Assessment. 

(iii)  NMFS  must  have  made  a  finding 
pursuant  to  paragraph  (eK3)  of  this 


section  that  the  existing  process  satisfies 
the  requirements  of  section  305(bX2)  of 
the  Magnuson-  Stevens  Act 

(2)  ^hi  conservation 
recommendation  requirements.  If  an 
existing  consultation  process  is  used  to 
fulflllthe  EFH  consulution 
requirements,  then  the  comment 
deadline  for  that  process  should  apply 
to  the  submittal  of  NMFS  conservation 
racommendetions  under  section 
305(bM4XA)  of  the  Magnuson-Stevens 
Act,  unless  a  diCEerent  deadline  is 
i^raed  to  by  NMFS  and  the  Federal 
^ency.  The  Federal  agency  must 
raspood  to  theae  recommendations 
witnin  30  days  pursuant  to  section 
305(b)(4XB)  of  the  Magnuson-Stevens 
Act  NA^S  may  request  the  further 
review  of  any  Federal  agency  decision 
that  is  inconsistent  with  a  NMFS  EFH 
rscommendation,  in  accordance  with 
par^Mph  (jX2)  of  this  section.  If  NMFS 
EFH  conservation  recommendations  are 
combined  with  other  NMFS  or  NOAA 
comments  on  a  Federal  action,  such  as 
NOAA  conunents  on  a  draft 
Environmental  Impact  Statement,  the 
EFH  conservation  recommendations 
shall  be  clearly  identified  as  such  (e.g.. 
a  section  in  the  comment  letter  entiUed 
"EFH  conservation  recommendations") 
and  a  response  pursuant  to  section 
30S(bX4)(B)  of  die  Magnuson-Stevens 
Act  is  required  for  only  the  identified 
portion  of  the  comments. 

(3)  Nh4FS  finding.  A  Federal  agency 
with  an  exiting  consultation  process 
should  contact  NMFS  at  the  appropriate 
level  (regional  offices  for  regional 
processes,  headquarters  office  for 
national  processes)  to  discuss  bow  the 
existing  process,  with  or  without 
modifirations,  can  be  used  to  satisfy  the 
EFH  consultation  requirements.  If,  at  the 
conclusion  of  these  discussions.  NMFS 
determines  that  the  existing  process 
meets  the  criteria  of  paragraph  (a)(1)  of 
this  section.  NMFS  will  make  a  finding 
that  the  existing  or  modified  process  can 
satisfy  the  EFH  consultation 
requirements  of  the  Magnuson-Stevens 
Act  If  NMFS  does  not  make  such  a 
finding,  or  if  there  are  no  existing 
consultation  processes  relevant  to  the 
Federal  agency's  actions,  the  action 
agency  and  NMFS  should  follow  the 
consultation  process  in  the  following 
sections. 

(f)  General  Concurrence— {^)  Purpose. 
The  General  Concurrence  process 
identifies  specific  types  of  Federal 
actions  that  may  adversely  afiect  EFH. 
but  for  which  no  further  consultation  is 
generally  required  because  NMFS  has 
determined,  through  an  analysis  of  that 
type  of  action,  that  it  will  likely  result 
in  no  more  than  minimal  adverse  effects 
individually  and  cumulatively.  General 
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Concurrences  may  be  national  or 
regional  in  scope. 

(2)  Criteria,  (i)  For  Federal  actions  to 
qualify  for  General  Concurrence,  NMFS 
must  determine,  after  consultation  with 
the  appropriate  CounciUs),  that  the 
actions  meet  all  of  the  followins  criteria: 

(A)  The  actions  must  be  similar  in 
nature  and  similar  in  their  impact  on 
EFH. 

(B)  The  actions  must  not  cause  greater 
than  minimal  adverse  effects  on  EFH 
when  implemented  individually. 

(C)  The  actions  must  not  cause  greater 
than  minimal  ciunulative  adverse  effects 
on  EFH. 

(ii)  Actions  qualifying  for  General 
Concurrence  must  be  tracked  to  ensure 
that  their  cumulative  effects  are  no  more 
than  minimal.  In  most  cases,  tracking 
Mrill  be  the  responsibility  of  the  Fedmal 
action  agency,  but  NMFS  also  may  agree 
to  track  actions  for  which  Genual 
Concurrence  has  been  authorized. 
Tracking  should  include  numbers  of 
actions,  amount  of  habitat  adversely 
affected,  type  of  habitat  adversely 
affected,  and  the  baseline  against  which 
the  action  will  be  tracked.  The  agency 
responsible  for  tracking  such  actions 
should  make  the  information  available 
to  NMFS.  the  Councils,  and  to  the 
public  on  an  annual  basis. 

(iii)  Categories  of  Federal  actions  may 
also  qualify  for  General  Conciirrence  if 
they  are  modified  by  appropriate 
conditions  that  enstue  the  actions  will 
meet  the  criteria  in  paragraph  (f)(2)(i)  of 
this  section.  For  example.  NMFS  may 
provide  General  Concurrence  for 
additional  actions  contingent  upon 
project  size  limitations,  seasonal 
resbictions,  or  other  conditions. 

(iv)  If  a  General  Concurrence  is 
developed  for  actions  affecting  habitat 
areas  of  particular  concern,  the  General 
Concurrence  should  be  subject  to  a 
higher  level  of  scrutiny  th^  a  General 
Concurrence  not  involving  a  habitat  area 
of  particular  concern. 

(3)  General  Concurrence 
development.  A  Federal  agency  may 
request  a  General  Concurrence  for  a 
category  of  its  actions  t>y  providing 
NMFS  with  a  written  description  of  the 
nature  and  approximate  number  of  the 
proposed  actions,  an  analysis  of  die 
effects  of  the  actions  on  EFH  and 
associated  species  and  their  life  history 
stages,  including  cumulative  efiiects,  and 
the  Federal  agency's  conclusions 
regarding  the  magnitude  of  such  effects. 
If  NMFS  agrees  that  the  actions  fit  the 
criteria  in  paragraph  (f)(2)  of  this 
section.  NMFS.  after  consultation  with 
the  appropriate  Council(s).  will  provide 
the  Federal  agency  with  a  written 
statement  of  Genoal  Concxurence  that 
further  consultation  is  not  required,  and 


that  preparation  of  EFH  Assessments  for 
individual  actions  subject  to  the  General 
Concurrence  is  not  necessary.  If  NMFS 
does  not  agree  that  the  actions  fit  the 
criteria  in  paragraph  (f)(2)  of  this 
section.  NMFS  will  notify  the  Federal 
agency  that  a  General  Concurrence  will 
not  be  issued  and  that  abbreviated  or 
expanded  consultation  will  be  required. 
UhfMFS  identifies  specific  types  of 
Federal  actions  that  may  meet  the 
requirements  for  a  General  Concurrence, 
NMFS  may  initiate  and  complete  a 
General  Concurrence. 

(4)  Notification  and  further 
consultation.  NMFS  may  request 
notification  for  actions  covered  under  a 
General  Concurrence  if  NMFS 
concludes  there  are  circumstances 
under  which  such  actions  could  result 
in  more  than  a  minimal  impact  on  EFH, 
or  if  it  determines  that  there  is  not  a 
process  in  place  to  adequately  assess  the 
cumulative  impacts  of  actions  covered 
under  the  Goraral  Conciurence.  NMFS 
may  require  further  considtation  for 
thme  actions  on  a  case-by  case  basis. 
Each  General  Concurrence  should 
establish  specific  procedures  for  further 
consultation,  if  appropriate. 

(5)  Public  review.  Prior  to  providing 
any  Federal  agency  with  a  written 
statement  of  General  Concurrence  for  a 
category  of  Federal  actions,  NMFS  will 
provide  an  opportunify  for  public 
review  throuj^  the  appropriate 
Council(s).  or  other  reasonable 
opportunity  for  public  review. 

(6)  Revisions.  NMFS  will  periodically 
review  and  revise  its  finding*  of  General 
Concurrence,  as  appropriate. 

(g)  EFH  Assessments— (1)  Preparation 
requirement.  For  any  Federal  action  that 
may  adversely  affect  EFH.  except  for 
those  activities  covered  by  a  General 
Concurrence.  Federal  agencies  must 
provide  NMFS  with  a  written 
assessment  of  the  effects  of  that  action 
on  EFH.  Federal  agencies  may 
incorporate  an  EFH  Assessment  into 
documents  prepared  for  other  purposes 
such  as  ESA  Biological  Assessments 
pursuant  to  50  CFR  part  402  or  NEPA 
documents  and  public  notices  pursuant 
to  40  CFR  part  1500.  If  an  EFH 
Assessment  is  contained  in  another 
document,  it  must  include  all  of  the 
information  required  in  paragraph  (g)(2) 
of  this  section  and  be  clearly  identified 
as  an  EFH  Assessment  The  procedure 
for  combining  an  EFH  consultation  with 
other  consultation  of  environmental 
reviews  is  set  forth  in  paragraph  (e)  of 
this  section. 

(2)  Mandatory  contents.  The 
assessment  must  contain: 

(i)  A  description  of  the  proposed 
action. 


(ii)  An  analysis  of  the  effects, 
including  cumulative  effects,  of  the 
proposed  action  on  EFH,  the  managed 
species,  and  associated  species,  such  as 
major  prey  species,  including  affected 
life  history  sta^. 

(iii)  The  Fe<^ral  agency's  views 
regarding  the  effects  of  the  action  on 
EFH. 

(iv)  Proposed  mitigation,  if  ^plicable. 

(3)  Additional  information.  U 
appropriate,  the  assessment  should  also 
include: 

(i)  The  results  of  an  on-site  inspection 
to  evaluate  the  habitat  and  the  site- 
specific  efiiects  of  the  project 

(ii)  The  vieMrs  of  reco^iized  experts 
on  the  habitat  or  species  that  may  be 
afiiacted. 

(iii)  A  review  of  pertinent  litorature 
and  related  information. 

(iv)  An  analysis  of  alternative  to  the 
proposed  action.  Such  analysis  should 
include  alternatives  that  could  avoid  or 
minimize  adverse  effects  on  EFH, 
particularly  when  an  action  is  non- 
water  dependent 

(v)  Other  relevant  information. 

(4)  Incorporation  by  reference.  The 
assessment  may  incorporate  by 
refnence  a  completed  EFH  Assessment 
prepared  for  a  similar  action, 
supplemented  with  any  relevant  new 
project  specific  information,  provided 
the  proposed  action  involves  similar 
impacts  to  EFH  in  the  same  geographic 
area  or  a  similar  ecological  setting.  It 
may  also  incorporate  by  reference  other 
relevant  environmental  assessment 
documents.  These  documents  must  be 
provided  to  NMFS  with  an  EFH 
Assessment 

(h)  Abbreviated  consultation 
procedures — (1)  Purpose  and  criteria. 
Abbreviated  consultation  allows  NMFS 
to  quickly  determine  whether,  and  to 
what  degree,  a  Federal  action  may 
adversely  afiiect  EFH.  Federal  actions 
that  may  adversely  affiect  EFH  should  be 
addressed  through  the  abbreviated 
consultation  procedures  when  those 
actions  do  not  qualify  for  a  General 
Concurrence,  but  do  not  have  the 
potential  to  cause  substantial  adverse 
effiects  on  EFH.  For  example,  the 
abbreviated  consultation  procedures 
should  be  used  when  the  adverse 
effiBct(s)  of  an  action  or  proposed  action 
could  be  alleviated  through  minor 
modifications. 

(2)  Notification  by  agency.  The 
Federal  agency  shoidd  notify  NMFS 
and,  if  NMFS  so  requests,  the 
appropriate  Council(s).  in  writing  as 
early  as  practicable  regarding  proposed 
actions  that  may  adversely  afiect  EFH. 
Notification  will  fecilitate  discussion  of 
measiues  to  conserve  the  habitat  Such 
early  consultation  should  occur  during 
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pre-applicatlon  planning  for  pro)ecti 
•ubfect  to  a  Federal  permit  or  licenae. 
and  during  preliminary  planning  for 
projects  to  be  funded  or  undertaken 
directly  by  a  Federal  agency. 

(3)  Submittal  of  EFH  AMsetunent.  The 
Federal  agency  must  submit  a 
completed  EFH  Assessment,  prepared  in 
accordance  wdth  paragraph  (g)  of  this 
section,  to  NMFS  for  review.  Federal 
agencies  will  have  fulfilled  their 
consultation  requirement  under 
paragraph  (a)  of  this  section  after 
notification  and  submittal  of  a  complete 
EFH  Assessment. 

(4)  NMFS  responte  to  Federal  agency. 
NMFS  must  respond  in  writing  as  to 
whatbar  it  concurs  with  the  findings  of 
the  EFH  Aaaaaament  If  NMFS  believes 
that  the  proposed  action  may  result  in 
substantial  advei^e  effects  on  EFH.  or 
that  additional  analysis  is  needed  to 
acctintaly  aaansn  the  effects  of  the 
piopoMd  action,  NMFS  will  request  that 
the  Federal  agency  initiate  expanded 
consultation.  Such  request  wrill  explain 
why  NMFS  believes  expanded 
consultation  is  needed  and  will  specify 
any  new  information  needed.  If 
additional  consultation  is  not  necessary. 
NMFS  will  respond  by  commenting  and 
recommending  measures  that  may  be 
taken  to  conserve  EFH.  pursuant  to 
section  305(b)(4)(A)  of  the  Magnuson- 
Stevens  Act.  NMFS  will  sand  a  copy  of 
Its  response  to  the  appropriate  Coimcil. 

(5)  Timing.  The  Federal  action  agency 
must  submit  its  complete  EFH 
Assessment  to  NMFS  as  soon  as 

Cracticable.  but  NMFS  must  receive  it  at 
wst  60  days  prior  to  a  final  decision  on 
the  action.  NMFS  must  respond  in 
writing  wdtliin  30  days.  NMFS  and  tiM 
Federal  action  agency  may  agree  to  oaa 
a  compressed  schedule  in  cases  wbMi 
fagiiUtoty  approvals  or  emeigency 
aHualiOBt  cannot  accommodate  30  days 
for  consultation,  or  to  conduct 
consultation  evlier  in  the  planning 
cycle  for  proposed  actions  with  \mogthy 
approval  processes. 

(i)  Expanded  conMultation 
procedure»—{\)  Purpose  and  criteria. 
Expanded  consultation  allows 
nuTrimiiin  opportunity  for  NMFS  and 
the  Federal  agency  to  work  together  in 
the  review  of  the  action's  impacts  on 
EFH  and  the  development  of  EFH 
conservation  recommendations. 
Expanded  consultation  procedures  must 
be  used  for  Federal  actions  that  would 
result  in  substantial  adverse  effects  to 
EFH.  Federal  agencies  are  encouraged  to 
contact  NMFS  at  the  earliest 
opportunity  to  discuss  whether  the 
advaiM  albct  of  a  proposed  actioa 
makes  expanded  oonaultation 
appropriate. 


(2)  Initiation.  Expanded  consultation 
be^ns  when  NMFS  receives  from  the 
Federal  agency  an  EFH  Assessment 
completed  in  accordance  with 
paragraph  (g)  of  this  section  and  a 
written  request  for  expanded 
consultation.  Federal  action  agencies  are 
encouraged  to  provide  in  the  th'H 
Assessment  the  additional  information 
identified  under  paragraph  (gK3)  of  this 
section.  Subject  to  NMFS's  approval, 
any  request  for  expanded  consultation 
may  encompass  a  number  of  similar 
individual  actions  within  a  given 
geooaphic  area. 

(3)  NMFS  response  to  Federal  agency. 
NMFS  will: 

(i)  Review  the  EFH  Assessment,  any 
additional  information  furnished  by  the 
Federal  agency,  and  other  relevant 
informadon. 

(ii)  Conduct  a  site  visit,  if  appropriate, 
to  assess  the  quality  of  the  habitat  and 
to  clarify  the  impacts  of  the  Federal 
agency  action.  Such  a  site  visit  should 
be  coordinated  with  the  Federal  agency 
and  appropriate  CounciUs).  if  feasible. 

(iiif  Coordinate  its  review  of  the 
proposed  action  with  the  appropriate 
Council(s). 

(iv)  Discuss  EFH  conservation 
recommendations  with  the  Federal 
agency  and  provide  recommendations  to 
the  Federal  action  agency,  pursuant  to 
section  30S(bM4XA)  of  the  Magnuson- 
Stevens  AcL  NMFS  will  also  provide  a 
copy  of  the  recommendations  to  tba 
appropriate  Council(s). 

(4)  Timing.  The  Federal  action  agmcy 
must  submit  its  complete  EFH 
Assessment  to  NMFS  as  soon  as 
practicable,  but  at  least  90  days  prior  to 
a  final  decision  on  the  action.  t^IMFS 

ind  within  60  days  of  , 

I  of  a  complete  EFH 

I  consultation  is 
extended  by  agreement  between  NMFS 
and  the  Federal  action  agency.  NMFS 
and  Federal  action  agenciea  may  agree 
to  use  a  compressed  schedule  in  cases 
whan  regulatory  approvals  ot 
aBMgency  situations  cannot 
accommodate  a  60-day  consultation 
period. 

(5)  Extension  of  consuJtation.  If  NMFS 
determines  that  additional  data  or 
analysis  would  provide  better 
information  for  development  of  EFH 
OOBservation  recommendations,  NMFS 
may  request  additional  time  for 
expanded  consultation.  If  NMFS  and  the 
Federal  action  agency  agree  to  an 
extension,  the  Federal  action  agency 
should  provide  the  additional 
information  to  NMFS,  to  the  extent 
practicable.  If  NMFS  and  the  Federal 
action  agency  do  not  agree  to  extend 
coiuultation.  NMFS  must  provide  EFH 
conservation  recommendations  to  the 


Federal  action  agency  using  the  best 
scientific  information  available  to 
NMFS. 

(j)  Responsibilities  of  Federal  action 
agency  following  receipt  of  EFH 
coitservation  recommendations — (1) 
Federal  action  agency  response.  As 
required  by  section  305(bK4)(B)  of  the 
Magnuson-Stevens  Act,  the  Federal 
action  agency  must  provide  a  detailed 
response  in  writing  to  NMFS  and  the 
appropriate  Council  within  30  days  after 
receiving  an  EFH  conservation 
recommendation.  Such  a  response  must 
be  provided  at  least  10  days  prior  to 
final  approval  of  the  action,  if  a  decision 
by  the  Federal  agency  is  required  in , 
fvwer  than  30  days.  The  response  must 
include  a  description  of  measures 
proposed  by  the  agency  for  avoiding, 
mitigating,  or  otbetting  the  impact  of 
the  activity  on  EFH.  In  the  case  of  a 
response  Uiat  is  inconsistent  with  NMFS 
conservation  recommendations,  the 
Federal  action  agency  must  explain  its 
reasons  for  not  following  the 
recommendations,  including  the 
scientific  justification  for  any 
disagreements  with  NMFS  orer  the 
anticipated  effects  of  the  proposed 
action  and  the  measures  needed  to 
avoid,  minimize,  mitigate,  or  ofCMt  such 
efiiscts. 

(2)  Further  review  of  decisions 
inconsistent  with  NMFS  or  Council 
recommendations.  If  a  Federal  action 
agency  decision  is  inconsistent  with  a 
NMFS  EFH  conservation 
recommendation,  the  Assistant 
Administrator  for  Fisheries  may  request 
a  meeting  with  the  head  of  the  Federal 
action  agency,  as  well  as  any  other 
agencies  involved,  to  disciiss  the 
proposed  action  and  opportxinities  for 
resolving  any  disagreements.  If  a 
Federal  action  agency  decision  is  also 
inconsistent  with  a  Council 
recommendation  made  purauant  to 
section  30S(bH3)  of  the  Magnuson- 
Stevens  Act,  the  Council  may  request 
that  the  Assistant  Administrator  initiate 
further  review  of  the  Federal  agency's 
decision  and  involve  the  Council  in  any 
interagency  discussion  to  resolve 
disagreements  with  the  Federal  agency. 
The  Assistant  Administrator  will  make 
every  effort  to  accommodate  such  a 
request.  Memoranda  of  agreement  or 
other  written  procedures  will  be 
developed  to  further  define  such  review 
processes  with  Federal  action  agencies. 

(k)  Supplemental  consultation.  A 
Federal  action  agency  must  reinitiate 
consultation  widi  NMFS  if  the  ageiK^ 
substantially  revises  its  plans  for  an 
action  in  a  manner  that  may  adversely 
affect  EFH  or  if  new  information 
becomes  available  that  afiiects  the  basis 
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for  NMFS'  EFH  conservation 
recommendations. 

laoaus    NMFS  EFH  conaarvation 
reoommandationa  to  Fadaral  and 


(a)  Cexteral.  Under  section  305(b)(4)  of 
the  Magnuson-Stevens  Act,  NMFS  is 
required  to  provide  EFH  conservation 
recommendations  to  Federal  and  state 
agencies  for  actions  that  would 
adversely  affisct  EFH.  NMFS  EFH 
conservation  recommendations  will  not 
suggest  that  state  or  Federal  agencies 
take  actions  beyond  their  statutory 
authority. 

(b)  Recommendations  to  Federal 
•    agencies.  POr  Federal  actions.  EFH 

conservation  recommendations  will  he 
provided  to  Federal  action  agencies  as 
part  of  EFH  consultations  conducted 
piusuant  to  §  600.920.  These 
recommendations  fulfill  the 
requiranents  of  section  305(b)(4KA)  of 
the  Magnuson-Stevens  Act  If  NMFS 
becomes  aware  of  a  Federal  action  that 
would  adversely  affect  EFH.  but  for 
which  a  Federal  agency  has  not 
completed  an  EFH  consultation,  NMFS 
may  request  that  the  Federal  agency 
initiate  EFH  consultation  or  NMFS  will 
provide  EFH  conservation 
recommendations  based  on  the 
information  available.  NMFS  will 
provide  a  copy  of  such  recommendation 
^  to  the  appropriate  Council(s). 

(c)  Recommendations  to  state 
agencies— {1)  Establishment  of 


procedures.  Each  NMFS  Region  should 
use  existing  coordination  procedures 
under  statutes  such  as  the  Coastal  Zone 
Management  Act  or  establish  new 
procedures  to  identify  state  actions  that 
may  adversely  affect  EFH,  and  for 
determining  die  most  appropriate 
method  for  providing  Q'H  conservation 
recommendations  to  the  state  agency. 
NMFS  will  provide  a  copy  of  such 
recommendation  to  the  appropriate 
Coimcil(s). 

(2)  Coordination  with  states  on 
recommendations  to  Federal  agencies. 
When  an  action  that  would  adversely 
affact  EFH  requires  authorization  or 
fimding  by  both  Federal  and  state 
agencies.  NMFS  will  provide  the 
appropriate  state  agencies  with  copies  of 
EFH  conservation  recommendations 
developed  as  part  of  the  Federal 
consultation  procedures  in  §  600.920. 
NMFS  will  also  seek  agreements  on 
sharing  information  and  copies  of 
recommendations  with  Federal  or  state 
agencies  conducting  similar 
consultation  and  recommendation 
processes  to  ensure  coordination  of  such 
effDrts. 

1600.930    CouncN  comments  and 
to 


(a)  Establishment  of  procedures.  Each 
Coimcil  should  establish  pnxsdures  for 
reviewing  Federal  or  state  actions  that 
may  adversely  afiiect  the  EFH  of  a 
species  managed  imder  its  authority. 


Each  Council  may  receive  information 
on  actions  of  concern  by  methods  such 
as:  EKrecting  Council  staff  to  track 
proposed  actions;  recommending  that 
the  Coimcil's  habitat  committee  identify 
actions  of  concern;  or  entering  into  an 
agreement  with  NMFS  to  have  the 
appropriate  Regional  Administrator 
notify  the  Council  of  actions  that  may 
adversely  impact  EFH.  Federal  and  state 
actions  often  follow  specific  timetables 
which  may  not  coincide  with  Council 
meetings.  Therefore.  Coimcils  shoidd 
considor  establishing  abbreviated 
procedures  for  the  development  of 
Council  recommendations. 

(b)  Early  involvement  Councils 
should  provide  comments  md 
recommendations  on  proposed  state  and 
Federal  actions  of  concern  as  eariy  as 
practicable  in  project  planning  to  ensura 
thorough  consideration  of  Council 
concerns  by  the  action  agency.  Copies  of 
Council  comments  and 
recommendations  should  be  provided  to 
NMFS. 

(c)  Anadromous  fishery  resources.  For 
the  purposes  of  the  commenting 
requirement  of  section  305(bH3XB)  of 
the  Magnuson-Stevens  Act,  an 
"anadromous  fishery  resource  under  a 
Council's  authority"  is  an  anadromous 
species  that  inhabits  waters  under  the 
Council's  authority  at  some  time  during 
its  Ufa  C3rcle. 

(FR  Doc  97-33133  Filed  12-15^7;  4:58  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Fwlwai  Avialion  Admlnistmtlon 


14CFRPart39 

(Dodwl  Na  tr-CC-IOT-AOl 

RM2120-AA94 

AlrwortMnMS  DIractlvM;  Atexandar 
SchMctMT  8«g«Nlugz«ugbMi  MoiM 
A8K-21  SaUpiaoM 

AOENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


r:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AO)  tiiat  would  apply  to  certain 
Alexander  Schleicher  Segelflugzaugbau 
(Alexander  Schleicher)  Model  ASK-21 
sailplanes.  The  proposed  AD  would 
require  replacing  any  tow  release  cable 
assembly  that  does  not  have  a  swivel- 

3rpe  end  with  a  cable  assembly  that 
oes  have  a  swivel-type  end.  The 
proposed  AO  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Germany.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  the  inability  to 
release  the  tow  rope  because  of  the 
design  of  the  cable  assembly,  which 
could  result  in  loss  of  control  of  the 
sailplane  during  towing  operations. 
DATES:  Comments  must  be  received  on 
or  before  January  19,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  g7-CE- 
107-AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Alexander  Schleicher  Segelflugzeugbau. 
6416  Poppenhausen,  Wasserkuppe, 
Federal  Republic  of  Germany:  ' 


telephone:  49.6658.890  or  40.6658.8920; 
facsimile:  49.6658.8923  or 
49.6658.8940.  This  information  also 
may  be  examined  at  the  Rulas  Docket  at 
the  address  above. 

FOR  niRTMER  SrORMATION  OONTACT:  Mr. 
).  Mike  Kiesov,  Project  Officer, 
Sailplanes/Gliders.  Small  Airplane 
Directorate,  Aircraft  Certification 
Service.  FAA,  1201  Wahiut.  suite  900. 
Kansas  City,  Missouri  64106;  telephone 
(816)  426-6032;  Cscslmile  (816)  426- 
2100. 

aUPKBKNTAflY  SMMMATION: 

iBVitBd 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  ctunments.  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eroposals  contained  in  this  notice  may 
B  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
sunmiarizes  each  FAA-public  contact 
concerned  with  the  sulMtance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addresaed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-107-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPKMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-107-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 


Diacnaaion 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafie  condition  may  exist  on  certain 
Alexander  Schleicher  Model  ASK-21 
sailplanes.  The  LBA  reports  that  service 
difficulty  reports  indicate  that  the  tow 
release  cable  creates  loops  over  time. 
The  loops  are  relatively  short  and  lead 
to  strong  bending  loads  on  the  cable, 
mainly  at  the  binding  clamp.  The 
original  design  of  the  tow  release  cable 
does  not  consist  of  a  swivel-tjrpe  end. 

This  condition,  if  not  corrected,  could 
result  in  the  inability  to  release  the  tow 
tope  with  consequent  loss  of  control  of 
the  sailplane  during  to%ving  operations. 

Relevant  Service  iBfiMiiuitkm 

Alexander  Schleicher  has  issued 
Technical  Note  No.  10,  dated  October 
10, 1983,  which  specifies  procedures  for 
replacing  any  tow  release  cable 
assembly  that  does  not  have  a  swivel- 
type  end  with  a  tow  release  cable 
assembly  that  does  have  a  swivel-type 
end. 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
German  AD  No.  84-2.  dated  January  13, 
1084,  in  order  to  assure  the  continiied 
airworthiness  of  these  sailplanes  in 
Germany. 

Thm  FAA's  Detannination 

This  sailplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Rf^ulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  LBA:  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
SUtes. 

Explanation  of  die  ProviaioBa  of  dw 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Alexander  Schleicher 
Model  ASK-21  sailplanes  of  the  same 
type  design  registered  in  the  United 
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States,  the  FAA  is  proposing  AD  action. 
The  proposed  AO  woiild  require 
replacing  any  tow  release  cable 
assembly  that  does  not  have  a  swivel- 
type  end  with  a  tow  release  cable 
assembly  that  does  have  a  swivel-type 
end.  Accomplishment  of  the  proposed 
installation  would  be  in  accordance 
with  the  technical  note  previously 
lefiarenced. 

Coatlaqiact 

The  FAA  estimates  that  30  sailplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AO,  that  it  would  take 
approximately  2  workhours  per 
sailplane  to  accomplish  the  proposed 
replacement,  and  that  the  average  labor 
rate  is  approxiniately  $60  an  hour.  Parts 
cost  approximately  $20  per  sailplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AO  on  U.S. 
opeiators  is  estimated  to  be  $4,200,  or 
$140  per  sailplane. 

ConpUanca  How  of  the  Propoaad  AO 

Although  the  loops  that  form  in  the 
cable  assembly  wotdd  only  occur  during 
flight  over  time  and  the  bending  loads 
are  related  to  sailplane  operation,  the 
FAA  has  no  basis  to  determine  the 
approximate  nimiber  of  hours  time-in- 
service  (TIS)  when  the  unsafe  condition 
is  likely  to  occur.  For  example,  the 
loops  could  form  in  the  tow  release-^ 
cable  assembly  on  a  sailplane  with  10 
hours  TIS.  but  not  form  tmtil  500  hours 
TIS  on  another  sailplane.  For  this 
reason,  the  FAA  has  determined  that  a 
compliance  based  on  calendar  time 
should  be  utilized  in  the  proposed  AO 
in  order  to  assure  that  the  unsafe 
condition  is  addressed  on  all  sailplanes 
in  a  reasonable  time  period. 

■egolatory  Inqtact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  diistribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Ordw  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket  A  copy  ^  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


List  of  Subyacta  in  14  CFR  Part  3t 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

ina  m^Miaea . 


Accordingly,  pursuant  to  the 
authority  deleg^ed  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
tl4  CFR  pert  30)  as  follows: 

PART  36-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthorttjr:  49  U.S.C  106(g),  40113. 44701. 

130.13    [Amandacq 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Alaxander  StAWchsr  Segslfli^m^baii: 

Docket  No.  97-CB-107-AD. 

Applicability:  Model  ASK-21  sailplanes, 
serial  numbers  21-001  tlirough  21-196, 
ceitiiicated  in  any  category,  that  are 
equipped  witit  a  tow  release  cable  assembly 
tlut  does  not  have  a  swivel-type  end. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicatuiity 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiect  to  the  requirements  of  this  AD.  For 
sailplanes  tlut  have  been  modified,  altered, 
or  rapaired  so  tliat  the  perfbnnance  of  tlie 
raquirBments  of  tliis  AD  is  affected,  tlie 
owmr/opwator  must  request  approval  for  an 
alteniative  metliod  of  ctHnpliance  in 
accordance  with  paragraph  (c)  of  tliis  AD. 
The  request  should  include  an  assessment  of 
tlie  efCtct  of  tlw  modification,  altnation,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  snd,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  3 
calendar  montlu  after  the  eCfiective  date  of 
tliis  AD,  unless  already  accomplished. 

To  prevent  the  inability  to  release  the  tow 
rope  because  of  the  design  of  the  cable 
assembly,  which  could  result  in  loss  of 
control  of  tlie  sailplane  during  towing 
operations,  ■rmmpjiTh  tlia  following: 

(a)  Replace  any  tow  release  cable  assembly 
that  does  not  liave  a  swivel-type  end  with  a 
tow  release  cable  assembly  that  does  have  a 
swivel-type  end  in  accordance  with 
Alexander  Sclileicher  Tedmical  Nota  No.  10, 
dated  October  10, 1983. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  tlie  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  i^ierate  the  saUplana 


to  a  location  where  tlie  rsquirsmenls  of  this 
AD  can  be  accomplished. 

(c)  An  altamative  method  of  oonqjiianoe  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Managsr.  Small  Airplane 
Diractonle.  FAA.  1201  Wafaiut  suite  900. 
Kansas  Qty,  Missouri  64106.  The  request 
shall  be  for%«arded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  tlien  send  it  to  the  Maa^K, 
Small  Airplane  Directorata. 

Note  2:  Infannation  coooaniiog  As 
existence  of  approved  alternative  methods  of 
compliance  writh  this  AD.  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technicsl  iofonnatioB 
related  to  Alexander  SchMchsr  Technical 
Note  No.  10,  dated  October  10. 1983,  should 
be  directed  to  Alexander  Schleidiar 
Segelflugseugbau,  6416  Poppenhausen. 
Wasserkuppe.  Federal  Republic  of  Germany: 
telephone:  49.6658.890  or  49.6658.8920; 
fensimilw:  49.6658.8923  or  49.6658.8940. 
This  servioe  information  may  be  ■^ra.wi.^^  ^t 
the  FAA.  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558, 601  E.  12th 
Street  Kansas  aty. 

Note  3:  The  sub^  of  this  AD  is  addressed 
in  German  AD  No.  84-2.  dated  January  13. 
1984. 

Issued  in  Kansas  City,  Missouri,  on 
December  11, 1997. 

Michael  Gall^ar. 

Mattager,  Small  Mrpiane  Dinctorate,  Aircraft 
Certification  Service. 

(FR  Doc.  97-33144  Fifed  12-18-'e7;  8:45  am) 
I  OOOC  4etS^S-U 


DEPARTMENT  OF  TRANSPORTATION 

Fodoral  AvMion  Adfflinistratton 

14CFRPart» 

(Docket  No.  97-CC-46^A0I 

nN2iaO-AA64 

AkworthinMs  DlracUvM;  Pttalus 
Aircnlt  Ltd.  Modoto  PC-12  and  PC-1^ 
45Alrplaneo 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

WIMMAnY:  This  docummt  proposes  fo 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Pilatus 
Ainaaft  Ltd.  (Pilatus)  Models  PC-12  and 
PC-12/45  airplanes.  The  proposed 
action  would  require  installing 
aluminum  bonding  bushings  over 
certain  screws  in  certain  fuel  tank 
underwing  access  panels.  Several 
reports  from  the  field  ravealing  fuel  tank 
access  panels  insuffidentiy  electrically 
bonded  to  the  airframe  {vompted  this 
proposed  AO.  The  actions  specified  by 
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the  proposed  AO  are  intended  to 
prevent  electrical  arcing  in  the  fuel 
tanka  and  detonation  of  the  fuel-air 
mixture,  which  can  be  created  by  poor 
electrical  bonding  of  fuel  tank 
underwing  access  panels,  and  if  not 
corrected,  could  result  in  a  fire  on  the 
airplane. 

DATIS:  Coounents  must  be  received  on 
or  before  February  20, 1998. 
AOORCSSCS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Adbninistration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  QT-CB-W- 
AO,  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  84106.  CommenU 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Pilatus  Aircraft  Ud.,CH-6370Stans.  . 
Switzerland:  telephone  ^1-41-6196- 
233;  fiKsimile  +41-41-6103-351.  This 
infonnation  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  nimHDI  >yOI1ATK)M  OONTACT:  Mr. 
Roman  Gehcys,  Protect  Officer,  FAA, 
Small  Airpluie  Directorate.  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  64106; 
telephone  (816)  426-6934;  facsimile 
(816) 426-2169. 

•U^nAKNTARV  mfohmation: 

Comments  Invtted 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  nde.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  I3ocket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  subatance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-46-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

AvailafaiUtyorNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-46-AD,  Room  1558, 
601  E.  12th  Street.  Kansas  Qty.  Missouri 
64106. 

Discuaaion 

The  Federal  Office  for  Qvil  Aviation 
(FOCA).  which  is  the  airworthiness 
authority  for  Switzerland,  recently 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Pilatus 
Model  PC-12  and  PC-12/45  airplanes. 
FOCA  reports  that  during  routiiie 
inspections  of  some  of  these  airplanes, 
the  inspectors  found  that  the  underwing 
access  panels  to  the  fuel  tank  were  not 
sufficiently  electrically  bonded  to  the 
airframe.  These  conditions,  if  not 
corrected,  could  result  in  detonation  of 
the  airplane's  foel  tanks  by  electrical 
arcing  throu^  the  fuel-air  mixture. 

leierant  Service  Infbrmatioo 

Pilatus  Aircraft  Ltd.  has  issued  service 
bulletin  (SB)  No.  57-001,  dated 
FtbniMiy  28, 1997  which  specifies 

Erocedures  for  installing  aluminum  * 
onded  bushings  over  the  screuvs  to  the 
underwing  fuel  tank  access  panels  to 
assure  a  positive  electrical  bonding  to 
the  airframe  structure. 

TIm  FAA's  DeterminatioD 

This  airplane  model  is  manufactured 
in  Switzerland  and  is  type  certificated 
for  operation  in  the  United  States  under 
the  provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
FOCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  FOCA, 
reviewed  all  available  information 
including  the  service  infonnation 
referenced  above,  and  determined  that 
AD  action  is  necessary  for  products  of 
this  type  design  that  are  cwtificated  for 
operation  in  the  United  States. 

Explanation  of  dw  Pnnrisiaas  of  tfas 
AO 


<n«t«11ing  aluminum  bonding  bushes 
over  the  screws  in  the  fuel  tank 
underwing  access  panels. 
Accomplishment  of  the  {Moposed  action 
would  be  in  accordance  with  Pilatus 
Service  Bulletin  No.  57-001.  dated 
February  28, 1997. 

deal  bqiact 

The  FAA  estimates  that  40  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
appnudmatsly  6  work  houn  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  would 
be  provided  at  no  cost  by  the 
manufecturer.  Based  on  these  figures, 
the  total  cost  impact  of  the  proposed  AD 
on  U.S.  operaton  is  estimated  to  be 
$14,400,  or  $360  per  airplane. 


The  regulatioiu  propoaed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
poMrer  and  responsibilities  among  the 
-variotu  levels  of  government  Therefore, 
in  accordance  writh  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  fiianissed  above,  I 
certify  that  this  action  (1)  U  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Frtmiary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  cc^y  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  undw  the  caption 


Siaoe  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Pilatus  Models  PC-12 
and  PC-12/45  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 


List  of  Sofafects  fas  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  96-AIRWORTHiNESS 
OIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aatkoilljr:  49  U.S.C  106(g),  40113. 44701. 

139.13    [Amanded] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

PilatM  Aircraft  Ud.:  Docket  No.  Q7-CE- 
4»-AD. 

AapUcabiUty:  Model  PC-12  and  PC-12/45 
airplanes  (serial  numbers  MSN  001  through 
MSN  168),  caitificatad  in  any  category. 

Nola  1:  This  AO  applies  to  each  aiiplane 
identified  in  the  praoedins  applicability 
provision,  ragwdleBS  ofv^edier  it  has  been 
modified,  altHed.  or  repaired  in  the  area 
suliisct  to  tharaqoirBinenta  of  this  AD.  For 
airplanes  that  have  been  modified,  altned.  or 
repaired  so  that  the  perfomianoa  of  tlw 
requirements  of  this  AD  is  afisctad.  tlie 
owner/opentor  must  request  approval  for  an 
altarnativa  method  of  compliance  in 
aocordanoe  with  par^rsph  (c)  of  this  AD. 
The  request  should  incliHJe  an  assessment  of 
tlia  effcict  of  the  modificadan.  alteration,  or 
repair  on  tlw  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  lias  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Complkmce:  Required  wdthin  the  next  100 
hours  time-in-servioe  (nS)- after  the  efisctive 
date  of  this  AD,  unless  alrsady  aocompUshed. 

To  pfevent  eiectiical  anang  in  tlw  foel 
tanks  and  detonation  of  the  fuel-air  mixture, 
wtiich  can  be  created  by  poor  electrical 
htwiding  of  hiel  tank  underwing  access 
panels,  and  if  not  conected,  could  result  in 
■  fire  on  the  airplane,  accomplish  the 
following: 

(a)  Install  aluminum  bonding  bushings 
cmto  tlie  screws  iiDr  certain  fuel  tank 
underwing  access  paneb  in  accordance  writh 
Part  A  and  Part  B  of  the  Accomplishment 
bistructions  in  Pilatus  Aircraft  LTD  PC12 
Service  Bulletin  No.  57-001,  dated  Fehniary 
28, 1997. 

(b)  Special  Sight  permits  may  be  issued  in 
acoordanca  with  sections  21.197  and  21.199 
of  tlw  Federal  Aviation  Regulations  (14  CFR 
21.187  and  21.199)  to  operata  the  airplaiw  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  conqtliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safaty  may  be 
approved  by  tbe  Manager,  Small  Airplane 
Directorate,  Aircraft  Certification  Service, 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri  64106.  Tbe  request  shall  be 
forwarded  through  an  appropriate  FAA 
Matnteiwnce  Inspector;  who  may  add 
commmts  snd  then  send  it  to  the  Manner. 
Small  Airplane  Directorate. 

Note  2:  Infionnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  All  posons  affected  by  this  directive 
may  obtain  copies  of  the  document  rafiBrred 


to  herein  i^mn  request  to  Pilatus  Aircraft 
Ltd.,  CH-6370  Stans,  Switzerland;  or  may 
examiiu  this  document  at  the  FAA,  Central 
Region,  OfBce  of  tlw  Regional  Counsel,  Room 
1558, 601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on 
December  11, 1997. 

Mkhad  Gaucher. 

Uanagn,  Sntall  Airplane  Dinctorate.  Aircraft 
Certi^xtion  Service. 

(FR  Doc.  97-33143  Filed  12-18-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

FMwal  AvMion  Administration 

UCFRPwtM 

[Doetot  Na  97-CE-101-AO] 


nN2iaO-AAM 


ASW-iaSaNplMiM 

AQENCY:  Federal  Aviation 

Adndnistration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMART:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Alexander  Schleicher  Segelflugzeugbau 
(Alexandor  Schleicher)  Model  ASW-19 
sailplanes.  The  proposed  AD  would 
require  modifying  the  inspection  hole 
cover  in  the  fuselage  area.  The  proposed 
AD  is  the  result  of  mandatory 
contintiing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Germany.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  aileron  and 
flap  control  caused  by  an  inspection 
hole  cover  entering  the  fuselage,  which 
could  result  in  loss  of  control  of  the 
sailplane. 

DATES:  Comments  must  be  received  on 
or  before  January  19, 1998. 
AOOREaSEi:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  97-CE- 
101-AD,  Room  1558, 601  E.  12th  Street. 
Kansas  Qty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  ajn.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  infwmation  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Alexander  Schleicher  Segelflugzeugbau. 
6416  Poppenhausen.  Wassericuppe, 
Federal  Republic  of  Germany.  "Hiis 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 


FOR  RJRTMBI RRMMATION  CONTACT:  Mr. 
J.  Mike  Kiesov,  Project  Officer, 
Sailplanes/Gliders,  Small  Airplane 
Directorate,  Ainaaft  Cotification 
Service,  FAA.  1201  Walnut  suite  900, 
Kansas  Qty,  Missouri  64106;  telephone 
(816)  426-6932;  facsimile  (816)  426- 
2169. 


.TKM: 


Coninaents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  date,  vieivs,  or  arguments  as 
they  may  desire.  Communicatioiu 
should  identify  the  Rules  Docket 
ntunber  and  be  sidimitted  in  triplicate  to 
the  address  epecified  above.  All 
communications  received  on  or  before 
the  closing  date  for  commente,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  Tbe 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

-   Comments  are  qterifirally  invited  on 
the  overall  regulatocy,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  commente 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  commente, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarises  each  FAA-public  contact 
concerned  with  the  substance  of  thiy 
proposal  virill  be  filed  in  the  Rules 
Docket. 

Commentere  wishing  the  FAA  to 
acknowledge  receipt  of  their  commente 
submitted  in  response  to  this  notice 
must  submit  a  s^-addressed,  stamped 
postcard  on  which  tbe  following 
stetement  is  made:  "Commente  to 
Docket  No.  97-CE-lOl-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

AvaiiabiUty  ofNPRMs 

Any  person  may  obtain  a  copy  of  diis 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
R^onal  Counsel,  Attention:  Rules 
Docket  No.  97-CE-lOl-AD,  Room  1558, 
601  E.  12th  Street.  Kansas  Qfy.  Missouri 
64106. 

Dtscusaion 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authorify  for 
Germany,  notified  4he  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Alexander  Schleicher  Model  ASW-19 
sailplanes.  The  LBA  reports  that  an 
inspection  hole  cover  entered  the 
fiiselage  area  on  a  Model  ASW-20 
sailplane  and  jammed  the  aileron  and 
flap  controls. 
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Th«  Model  ASW-19  MilplanM  are  of 
a  ■imllsr  design  to  that  of  the  ASW-20 
sailplanes,  so  the  condition  is  likely  to 
exist  or  develop  on  certain  Model  ASW- 
19  sailplanes.  The  Model  ASW-20 
f^flpUw—  are  not  type  certificated  for 
operation  in  the  United  States. 

This  condition,  if  not  corrected,  could 
result  in  loss  of  aileron  and  flap  control 
with  consequent  loss  of  control  of  the 
sailplane. 

Raterant  Senice  informatioa 

Alexander  Schleicher  has  issued 
Technical  Note  No.  7,  September  11, 
1978,  which  specifies  procedures  for 
modifying  the  inspection  hole  cover  in 
the  fuselage  area.  This  service  bulletin 
also  specifies  taping  the  inspection  hole 
cover  belore  the  modification  to  assure 
that  it  doesn't  enter  the  fuselage,  and 
taping  the  inspection  hole  after  the 
modification  to  reduce  noise  and  rattle 
and  improve  the  aerodynamics. 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
German  AD  No.  78-303.  dated 
November  13.  1978,  in  order  to  assure 
the  continued  airworthiness  of  these 
sailplanes  in  Germany. 

The  FAA'a  Detennination 

This  sailplane  model  is  manuCsctured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 

provisions  of  section  21.29  of  the 

Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  shove. 

The  FAA  has  examined  the  findings 
of  the  LBA;  reviewed  all  available 
information,  including  the  service 
information  reforenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
SUtes. 

Explanation  of  the  Proviaioiis  of  tha 
Propoaed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  certain  Alexander  Schleicher 
Models  ASW-19  sailplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  FAA  is  proposing  AD  action. 
The  proposed  AD  would  require 
modifying  the  inspection  hole  cover  in 
the  fuselage  area.  Accomplishment  of 
the  proposed  installation  would  be  in 
accordance  with  the  technical  note 
previously  referenced. 

CoatbnpKt 

The  FAA  estimates  that  30  sailplanes 
in  the  U.S.  registiy  would  be  sffisctad  by 


the  proposed  AD,  that  it  wrould  take 
approxiniately  3  workhours  per 
sailplane  to  accomplish  the  proposed 
modification,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
cost  spproximately  $40  per  sailplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $6,600.  or 
$220  per  sailplane. 

Oifiarancaa  Between  German  AD,  the 
■dflitoPgaeeaBJAD 


Alexander  Schleicher  Technical  Note 
No.  7  specifies  taping  the  inspection      "^ 
hole  cover  prior  to  each  Qight  before  the 
modification  to  assure  thst  it  doesn't 
enter  the  fuaelage,  and  taping  the 
inspection  hole  after  the  modification  to 
reduce  noise  and  rattle  and  improve  the 
aerodynamics. 

German  AD  No.  78-303.  dated 
November  13,  1978,  requires  taping  the 
inspection  hole  cover  prior  to  each 
fli^t  until  the  modification  is 
accomplished  st  the  next  snnoal 
inspection. 

'The  FAA  does  not  have  service 
history  to  require  taping  the  inspection 
hole  cover  prior  to  each  flight  before 
accomplishment  of  the  modification. 
Instead  the  FAA  has  determined  that  6 
calendar  months  is  a  reasonable  time 
period  for  the  affected  sailplane  owners/ 
operators  to  have  the  inspection  hole 
cover  modified.  In  addition,  although 
the  FAA  believes  that  taping  the 
inspection  hole  cover  after  the 
modification  to  reduce  noise  and  rattle 
and  improve  the  aerodynamics  is  a  good 
idea,  thiare  is  nothing  unsafe  about  the 
sailplanes  if  not  accomplished.  The 
FAA  is  including  s  note  in  the  proposed 
AD  to  recommend  this  action. 

CampUaace  llae  ef  the  Prepoaed  AD 

Although  the  inspection  hole  cover 
would  only  enter  the  fuselage  and  jam 
the  aileron  and  flap  controls  during 
flight,  this  unsafa  condition  is  not  a 
rsMilt  of  the  number  of  timea  the 
sailplane  is  operated.  The  chance  of  this 
situation  occurring  is  the  same  for  a 
sailplane  with  10  hours  time- in-service 
(TIS)  as  it  would  be  for  a  sailplane  with 
SOO  hours  TIS.  For  this  reason,  the  FAA 
has  determined  that  a  compliance  based 
on  calendar  time  should  be  utilized  in 
the  propoaed  AD  in  order  to  assure  that 
the  unsafis  condition  is  addressed  on  all 
sailplanes  in  a  reasonable  time  period. 

Regulatory  Impact 

The  regulations  propoaed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  dist^ssed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12886;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entitiea 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
sction  has  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADOREStet. 

Lk(  of  Subjects  fai  14  CFB  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

"Dw  Piopeaed  Aineiidiiiwiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  a^-^AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aalhartty:  49  U.S.Q  10e(g),  40113. 44701. 

|3t.13    [AmandadI 

2.  Section  39.13  is  smended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 


Dockat  No.  97-CE-lOl-AD. 

Applicability:  Model  ASW-19  saUpianas, 
■erial  numbers  19001  through  10232. 
certificated  in  any  category. 

Nala  1:  This  AD  appUss  to  aadi  sailplane 
Identified  in  the  preceding  appUcabilitj 
prcnrision.  regardless  of  whedwr  it  has  been 
modified,  slterad.  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  tlw 
owner/operator  must  request  approval  far  aa 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
Tha  request  should  include  an  stseismant  of 
the  eflect  of  the  modification,  altetatioo.  or 
repair  on  the  unssfe  condition  addressed  by 
this  AD;  and.  if  the  unsaCs  condition  has  not 
been  eliminated,  tha  request  should  include 
specific  propoaed  actions  to  address  it 
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Compliance:  Required  within  the  next  6 
calendar  months  after  the  effBctive  date  of 
this  AD,  unless  already  accomplished. 

To  prevent  loss  of  aileron  and  flap  control 
caused  by  an  inspection  hole  cover  entering 
the  fuselage,  which  could  result  in  loss  of 
control  of  the  sailplane,  accomplish  the 
follovring: 

(a)  Modify  the  inspection  hole  cover  in  the 
fuselage  area  in  accordance  with  the 
Instructions:  section  of  Alexander  Schleicher 
Technical  Note  No.  7.  dated  September  11, 

1978. 

am 

Note  2:  Alexander  Schleicher  Technical 
Note  No.  7  specifies  taping  the  inspection 
hole  cover  after  the  modification  to  reduce 
noise  and  rattle  and  improve  the 
aerodynamics.  Althou^  this  action  does  not 
address  the  unsafe  condition  specified  in  this 
AD.  the  FAA  recommends  taping  the 
inspection  hole  cover  after  accomplishing  the 
modification  required  by  paragraph  (a)  of  this 
AO. 

(b)  Special  flight  peimiu  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  tha  requirements  of  this 
AD  can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manner,  Small  Airplane 
Directorate,  FAA.  1201  Wahiut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  altamativa  methods  of 
compliance  with  this  AD,  if  sny,  may  be 
obtained  from  the  Soiall  Airpluta 
Directorate. 

(d)  Questions  or  technical  information 
related  to  Alexander  Schleidwr  Technical 
Note  No.  7.  dated  September  11, 1978, 
should  be  directed  to  Alexander  Schleicher 
Segelflugzaugbau,  6416  Poppenfaausen, 
Wasserkuppe,  Federal  Republic  of  Germany: 
telephone:  49.6658.890  or  49.6658.8920; 
bcsimile:  49.6658.8923  or  49.6658.8940. 
This  service  information  may  be  examined  at 
the  FAA,  Central  R^on,  Office  of  the 
Regional  Counsel,  Room  1558, 801  E.  12th 
Street,  Kansas  City. 

Note  4:  The  subject  of  this  AD  is  addrassed 
in  German  AD  No.  78-303,  dated  November 
13, 1978. 

Issued  in  Kansas  Qty,  Missouri,  on 
December  11, 1997. 

Michael  GaOi^hBr. 

itanager.  Small  Airplane  Directorate,  Aiicrafl 
Certification  Service. 

(FR  Doc.  97-33141  Filed  12-18-07;  8:45  am] 
sajjNa  cooc  4aio-i»-u 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdminiatraUon 

14  CFR  Part  30 

[Docket  Na  97-CE-74-AO] 

RIN2120-AA64 

Airworthinoaa  Diractlvaa;  AlliedSignal 
Aaroapaca  Bandix/King  Modal  K8A 
470  Autopilot  Servo  Actualora,  Part 
Numbara  066-4l07e-10  Through  065- 
0070-15 

AQSICV:  Federal  Aviation 
Administration,  EOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

StMMARY:  This  document  proposes  to 
adopt  a  new  airwcuthineas  directive 
(AD)  that  would  apply  to  certain 
AlliedSignal  Aerospace  Bendix/King 
Model  KSA  470  autopilot  servo 
actuatora,  part  numbers  065-0076-10 
through  065-0076-15,  that  an  installed 
on  aircraft.  The  proposed  AD  would 
require  replacing  the  autopilot  servo 
actuator  with  a  modified  actuator.  The 
proposed  AD  is  the  result  of  two  reports 
of  the  8£fected  autopilot  servo  actuators 
containing  loose  roll  pins  Mdthin  the 
servo  housing.  Loose  roll  pins  could  &11 
out,  become  lodged  in  the  output  shaft 
clutch  mechanism,  and  prevent  this 
mechanism  ftom  Hi«jmg«^ging  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such  an 
occurrence,  which  could  result  in 
increased  effort  by  the  pilot  to  control 
the  sircraft  and  possible  loss  of  control 
of  the  affected  flight  control  axis. 
DATES:  Comments  must  be  received  on 
or  before  February  19. 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  IXicket  No.  97-CE-74- 
AD.  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  pjm..  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
AlliedSignal  Aerospace,  Commercial 
Avionics  Systems,  400  N.  Rogers  Road, 
Olathe,  Kansas  66062-1212.  This 
infoimation  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joel  Ligon,  Aerospace  Engineer,  Wichita 
Aircraft  Certification  OfGce,  FAA,  1801 
Airport  Road,  Mid-Continent  Airport, 
Wichita.  Kansas  67209;  telephone  (316) 
946-4138;  facsimile  (316)  946-4407. 


SUPPt^JBITARY  arOWUTION: 
Commenla  Invited 

Interested  persons  an  invited  to 
participate  in  the  maicing  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  commenta,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  an  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  en«gy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  befbro 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  mth  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commentexs  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-74-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabiUty  of  NPRMa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  C«itral  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-74-AD,  Room  1558, 
601  E.  12th  Street.  Kansas  Qty,  Missouri 
64106. 


AlliedSignal  Aerospace  recently 
advised  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Bendix/ 
King  Model  KSA  470  autopilot  servo 
actuators,  part  numbers  065-0076-10 
through  065-0076-15,  that  are  installed 
on  aircraft.  AlliedSignal  reports  two 
incidents  where  the  roll  pins  within  the 
servo  housing  became  loose  on  the 
afiiected  autopilot  servo  actuators.  An 
analysis  of  the  design  of  the  afiected 
servo  actuators  reveals  that  the  roll  pin 
holes  are  larger  than  that  recommended 
by  the  roll  pin  specification. 

Loose  roll  pins  could  fell  out  and 
become  lodged  in  the  output  shaft 
clutch  mechanism,  which  would 
prevent  this  mechanism  from 
disengaging.  This  condition,  if  not 
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corrected  in  a  timely  manner,  could 
result  in  increased  effort  by  the  pilot  to 
control  the  aircraft  and  possible  loss  of 
control  of  the  affected  flight  control 
axis. 


Relevant  Sendee  Infonnadon 

AlliedSignal  Aerospace  has  issued 
Bendix/King  Service  Bulletin  No.  SB 
KSA  470-3.  dated  May  1907.  This 
service  bulletin  references  a  fiactoty 
modification  (Mod  3)  that,  when 


incorporated,  corrects  the  servo  actuator 
roll  pin  condition  described  above.  This 
service  bulletin  lists  the  following 
aircraft  that  the  affected  AlliedSi^ial 
Aerospace  Bendix  King  Model  KSA  470 
actuators  are  installed  in: 


AircrallType 


Raytheon  400  setiee 


Raytheon  200i 
Raytheon  300  i 
Raytheon  350  i 
Daaaauit  Falcon  20 


FairchiW  C26A/C26B 

Fairchrid  SA227-AC/AT/BCVCC/DC 
1 31A 


Lockheed  S-2  Tracker — 

Piper  400LS  and  PA-42-1000 


FIVAP  System 


KFC400.. 

KFC400. 
KFC400. 
KFC400. 
KFC400  . 

KFC400  ... 
KFC400.. 
KFC3100 

KFC32S. 
KFC400 


KSA  470  Part 
No. 


065-0076-11 
066-0076-15 
066-0076-11 
065-0076-15 
065-0076-15 
066-0076-15 
066-0076-15 
065-0076-11 
066-0076-15 
066-0076-12 
066-0076-14 
066-0076-15 
0e6-007»-10 
066-0076-15 


Location 


Yaw  axis. 
Rol  axis. 
Yaw  axis. 
Yaw  axis. 
Yaw  axis. 
Pitch  axis. 
RoN  axis. 
Yaw  axis. 

Pitohaxis. 
Yaw  axis. 
Rol  axis. 
Special. 
Yaw  axis. 


TIm  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  service  information 
previously  referenced,  the  FAA  has 
determined  that  AD  action  should  be 
taken  to  prevent  the  servo  actuator  roll 
pins  from  becoming  loose;  falling  out; 
becoming  lodged  in  the  output  shaft 
clutch  mechanism;  and  preventing  this 
mechanism  from  disengaging,  which 
could  result  in  increased  effort  by  the 
pilot  to  control  the  aircraft  and  possible 
loss  of  control  of  the  affected  flight 
control  axis. 

Explanation  of  the  RnwdaioBa  of  the 
Propoaad  AD 

Since  an  unsafe  condition  has  been 
identified  that  Is  likely  to  exist  or 
develop  in  AlliedSignal  Aerospace 
BemUx/ICing  Model  KSA  470  autopilot 
servo  actuators,  part  numbers  065- 
0076-10  through  065-007&-15,  that  are 
installed  on  aircraft,  the  FAA  is 
proposing  an  AD.  The  proposed  AD 
would  require  replacing  the  autopilot 
servo  actuator  with  an  actuator 
incorporating  Mod  3.  Accomplishment 
of  the  proposed  modifications  would  be 
required  in  accordance  with  the 
applicable  maintenance  manual. 

Cost  Impact 

The  FAA  estimates  that  500  of  the 
affected  servo  actuators  could  be 
installed  on  aircraft  in  the  U.S.  registry. 
The  proposed  replacement  would  take 
approximately  2  workhours  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  approximately  $60  an  hour.  Servo 
actuators  with  Mod  3  incorporated  cost 


$2,350.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,235,000, 
or  $2,470  per  aircraft.  These  figures  are 
based  on  the  presumption  that  no 
owner/operator  of  the  affected  aircraft 
has  accomplished  the  proposed 
replacement 

AlliedSignal  has  informed  the  FAA 
that  costs  of  the  required  labor  and 
modification  of  the  servo  actuators  on 
affected  aircraft  may  be  recovered  under 
an  AlliedSignal  conditional  warranty 
program.  Information  regardins 
warranty  claims  associated  with  this 
action  can  be  obtained  directly  from 
AlliedSignal  at  the  address  included  in 
the  ADONOtCS  section  of  the  proposed 
AD. 

Ragolalory  Impact 

The  regulatioru  proposed  herein 
would  not  have  substantial  direct  efCacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  «vith  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  shove.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  ind  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  infill  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act  A  copy  of  the  draft 
regulatory  evaltiation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOORESSEt. 

Lkt  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Saft^. 


'  Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  36-A1RWORTHINE8S 
DKIECnVES 

1.  The  authority  ciution  for  part  39 
continues  to  read  as  follows: 

49  U.S.C  10e(g),  4011S.  44701. 


f36.13    [t 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  reed  as  follows: 

AlUaMciMi  AtntpacK  DockM  Na  97- 
CS-74-AD. 

AppHcabOHy:  Bendix/King  Model  KSA  470 
Autopilot  Servo  Actuator*;  part  numbeis 
065-0076-10  through  065-0076-15;  Miial 
numbers  0001  throiigh  3081:  that  are 
instailad  on.  but  not  limited  to.  the  following 
aiicraft,  certificated  in  any  category: 

Nola  1:  This  subject  is  addressed  in 
AlliedSignal  Bendix/King  Service  Bulletin 
No.  SB  KSA  470-3.  dated  May  1997.  This 
service  bulletin  Teforences  serial  number 
3082.  Regardless  of  this  refisience.  serial 
number  3082  is  not  affected  by  this  AD. 
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Aircraft  type 


Raytheon  400  Series 

Raytheon  200  Series 
Raytheon  300  Series 
Raytheon  350  Series 
Dassault  Falcon  20  ... 


FairchJId  C26A/C26B  

Fairchild  SA227-ACVAT/BC/CC/DC 


Lockheed  S-2  Tracker 

Piper  400LS  and  PA-42-1000 


FD/AP  system 


KFC400  .. 

KFC400  .. 
KFC400  .. 
KFC400  .. 
KFC400  .. 

KFC400  .. 
KFC400  .. 
KFC3100 


KFC32S 
KFC400 


KSA470Pwt 
No. 


065-0076-11 
065-0076-15 
066-0076-11 
065-0076-15 
065-0076-15 
065-0076-15 
065-0076-15 
065-0076-11 
065-007S-15 
066-0076-12 
065-0076-14 
066-0076-15 
066-0076-10 
065-0076-15 


Yew  I 
Rol  axis. 
Yaw  axis. 
Yaw  axis. 
Yaw  axis. 
Pilch  axis. 
Rom  axis. 
Yaw  axis. 
Roll 
PMch  I 
Ya 
Rol  axis. 
Spedat. 
Yaw  axis. 


Note  2:  This  AD  applies  to  each  aircraft 
identified  in  tlie  (neceding  applicability 
provision  that  incorporates  one  of  the 
affocted  actuators,  regardless  of  whether  it 
has  been  modified,  altered,  or  repaired  in  the 
area  subject  to  the  lequirementS  of  this  AD. 
For  aircraft  that  have  been  modified,  altered, 
or  repaired  so  that  the  perfonnanoe  of  the 
requirements  of  this  AD  is  afiiBCted.  the 
owner/operator  must  request  i^proval  for  an 
alternative  m^hod  of  compliance  in 
accordance  Mrith  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  ahantion,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AO;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

COmpUanca:  Required  witliin  the  next  100 
hours  time-in-servioe  after  the  eCEsctive  date 
of  this  AD.  unless  already  accomplished. 

To  prevent  the  Servo  actuator  roU  pins 
from  [lecoming  loose;  Cslliog  out;  becoming 
lodged  in  the  output  shaft  clutch  mechanism; 
and  preventing  this  mechanism  from 
disengaging,  which  could  result  in  increased 
effort  by  the  pilot  to  control  the  aircraft  and 
possible  loss  of  control  of  the  affected  flight 
control  axis,  accomplish  the  following: 

(a)  Replace  the  autopilot  servo  actuator 
with  an  actuator  that  incorporates  Mod  3  in 
accordance  with  the  applicable  iMiiit«n«fir^ 
maniial.  This  modification  rhungt  tlie  siae 
of  the  s«vo  actuator  roll  pin  holes  to  assure 
that  the  pins  do  not  become  loose  and  Cill 
out 

(b)  As  of  the  efiective  date  of  this  AD,  no 
person  may  install,  on  aircraft,  one  of  the 
affocted  servo  actuators  that  does  not 
incoqiorate  Mod  3. 

(c)  Special  flight  permiu  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  l^ulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
WichiU.  Kansas  67209.  The  request  shall  be 
forwarded  tlunugh  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 


WelB  3;  Infotmatton  concerning  the 
existence  of  approved  alternative'metliods  of 
compliance  wiUi  this  AD,  if  any,  may  he 
obtained  fiom  the  WidiiU  AGO. 

(e)  All  persons  afifocted  by  tiiis  directive 
may  obtain  copies  of  die  documents  refaned 
to  herein  upon  request  to  AlliedSignal 
Aerospace,  Technical  Publications, 
Department  65-70,  P.O.  Box  52170,  Plioenix. 
Arizona  85072-2170;  or  may  examine  these 
documents  at  the  FAA.  Central  Region.  Office 
of  the  Regional  Counsel.  Room  1558. 601  E. 
12th  Street  Kansas  Qty.  Missouri  64106. 

Issued  in  Kansas  Qty.  Missouri,  on 
December  10, 1997. 
MkhadGalli^^. 

MaiM^ger,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc  97-33146  l^ed  12-16-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatration 

14  CFR  Part  39 

(Docket  Na  97-CE-1O0-AOI 

RM2120-AA64 

Alrwontiinaas  Dlractl»ea;  Alexartdar 
SchMchar  SagaHluozeugbau  Model 
A8K-21  SaNplanaa 

AQGNCV:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  ndemaking 
(NPRM). 

SUMIARY:  This  dociim«it  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  wotdd  apply  to  certain 
Alexander  Schleidier  Segelflugzeugbau 
(Alexander  Schleicher)  Model  ASK-21 
sailplanes  that  da  not  have  a  certain 
automatic  elevator  connection  installed. 
The  proposed  AD  wotdd  require  drilling 
a  drainage  hole  in  the  elevator  pushrod. 
inspecting  the  elevator  pushrod  for 
corrosion  damage,  and  replacing  any 
elevator  pushrod  if  a  certain  amoimt  of 
corrosion  damage  is  found.  The 


proposed  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  (Germany.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the 
elevator  pushrod  caused  by  corrosicm 
damage,  wdiich  could  result  in  loss  of 
control  of  the  sailplane. 
DATES:  Comments  must  be  received  on 
or  before  January  19, 1998. 
A0ORES8E8:  Sulnnit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rides  Docket  No.  97-CE- 
109-AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Alexander  Schleicher  fiegelflugreugbeu, 
6416  Poppmhausen,  Wasserkuppe, 
Federal  Republic  of  Gennany.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  *»ORMATI0N  CONTACT:  Mr. 
J.  Mike  Kiesov,  Project  Officer, 
Sailplanes/Gliders,  Small  Airplane 
Directorate.  Aircraft  Certification 
Service.  FAA.  1201  Walnut,  suite  900. 
Kansas  City,  Missouri  64106;  telephone 
(816)  426-6932;  fiacsimile  (816)  426- 
2169. 

StJPPLCMENTARY  MFOflMATION: 

Coaunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  mnlring  of  the 
proposisd  rule  by  submitting  such 
Mrritten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
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action  on  the  propoMd  rule.  The 

EropoeaU  contained  in  this  notice  may 
a  changed  in  light  of  the  comment* 
received. 

CommenU  are  specifically  invited  tm 
the  overall  regulatory,  economic, 
environmental,  and  eneigy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  tliat 
summarizes  eech  FAA-public  contect 
concerned  tvith  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-109-AD."  The 
postcard  wrill  be  date  stamped  and 
returned  to  the  commenter. 

AvailaliilityorNPRMi 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  e7'CB-10»-AD,  Room  1558. 
601  E.  12th  Street.  Kansas  City.  Missouri 
64106. 

Diaciiaaioii 

The  Luit&hrt-Bundesamt  (LBA). 
which  is  the  airworthiness  authority  for 
German V,  recently  notified  the  FAA  that 
an  unsan  condition  may  exist  on  certain 
Alexander  Schleicher  Model  ASK-21 
sailplanes  that  do  not  have  an  automatic 
elevator  connection  installed  in 
accordance  with  Alexander  Schleicher 
Technical  Note  No.  11,  dated  December 
20. 1983.  The  LBA  reports  several  cases 
where  the  elevator  pushrods  are  heavily 
corroded. 

This  condition,  if  not  corrected,  could 
cause  corrosion  damage  to  the  elevator 
pushrod  and  result  In  Csilure  of  the 
elevator  pushrod  with  consequent  loss 
of  control  of  the  sailplane. 

Kaievant  Service  Infermation 

Alexander  Schleicher  has  issued 
Technical  Note  No.  26,  dated  July  1. 
1093.  which  specifies  procedures  for  the 
following: 

— Drilling  a  drainage  hole  in  the 
elevator  pushrod;  and 

— Inspecting  the  elevator  pushrod  for 
corrosion  damage. 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
German  AD  No.  93-186,  dated 
September  15, 1993,  in  order  to  assure 
the  continued  airworthiness  of  these 
sailpianas  in  Germany. 


ThaFAA's 


This  sailplane  model  is  manuisctured 
in  Germany  and  is  tyfw  certificated  for 
operation  in  the  United  States  under  the 

provisions  of  section  21.29  uf  the 

Federal  AviaUon  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  deacribed  above. 

The  FAA  has  examined  the  findings 
of  the  LBA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Explanation  of  the 
[AD 


PraviakiM  aftke 


Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Alexander  Schleicher 
Model  ASK-21  sailplanes  of  the  same 
type  design  registered  in  the  United 
States  sailplanes  that  do  not  have  a 
certain  automatic  elevator  connection 
installed,  the  FAA  is  proposing  AD 
action.  The  proposed  AD  would  require 
drilling  a  drainage  hole  in  the  elevator 
pushrod,  inspecting  the  elevator 
pushrod  for  corrosion  damage,  and 
replacing  any  elevator  pushrod  if  a 
certain  amount  of  corrosion  damage  is 
found.  Accomplishment  of  the  proposed 
iiutallation  would  be  in  accordance 
with  the  service  bulletin  previously 
reiiarenced. 

CoaliBipacI 

The  FAA  estimates  that  30  sailplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  worldiour  per  sailplane 
to  accomplish  the  proposed  elevator 
pushrod  drainage  hole  drilling  and 
elevator  pushrod  inspection,  and  that 
the  average  labor  rate  is  approtimately 
$60  an  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $1,800, 
or  $60  per  sailplane. 

Compliance  Time  of  ttia  Propoead  AD 

The  unsafe  condition  specified  by  the 
proposed  AD  is  caused  Jiy  corrosion. 
Corrosion  can  occur  regardless  of 
whether  the  sailplane  is  in  operation  or 
is  in  storage.  Therefore,  to  assure  that 
the  unsafe  condition  specified  in  the 
proposed  AD  does  not  go  undetected  for 
a  long  period  of  time,  the  compliance 
time  is  presented  in  calendar  time 
»ii«t«»H  of  hours  time-in-service  fTIS). 


Eagnlatorjr  Imped 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reesons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  reg\ilatory  action"  imdar 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entitiea 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  this  Rules  Docket  at  the 
location  provided  under  the  caption 


Lfet  of  Sobfacta  ia  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

HM'Fropoaed  AwawniimBut 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINE88 
0IRECTIVE8 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aa&arily:  49  U.S.C  106(g).  40113. 44701. 

f  30.13    (AmandadI 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

AlBunder  SckMchcr  SagBllliigMaghaa: 
Docket  Na  97-CE-10»-AO. 

Applicability:  Modal  ASK-21  aailplsnes, 
■srisl  Dumbets  21-001  through  21-205, 
certificated  in  any  category,  that  do  not  have 
an  ■utomatic  elevator  connection  installed  in 
accordance  with  Alexander  Schleicher 
Technical  Note  No.  11,  dated  December  20, 
19S3. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered. 
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or  repaired  so  that  the  perfannanca  of  the 
raquiremsnts  of  this  AD  is  afibctsd,  tlie 
owner/operator  must  request  approval  Car  an 
alternative  method  of  compliance  in 
aooordance  with  pangraph  (d)  of  tills  AD. 
The  request  should  indwie  an  asaescmant  of 
the  efbct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  aliminated.  the  request  should  include 
specific  proposed  actions  to  address  it 

CoatpUance:  Required  as  indicated  in  the 
body  of  diis  AD,  unless  already 
accomplished. 

To  prevent  Ctiiure  of  the  elevator  pushrod 
caused  by  corrosion  damage,  which  could 
result  in  loss  of  control  of  the  sailplane, 
accomplish  the  following: 

(a)  Within  the  next  3  calendar  months  after 
the  eSsctive  date  of  this  AD,  drill  a  Hfjn^go 
hols  in  the  elevator  pushrod  in  accordance 
with  AlexanderSchleicher  Technical  Note 


No.  26,  dated  July  1, 1993. 

(b)  Wthin  tlie  next  3  calendar  months  afkar 
the  effective  date  of  this  AD,  inspect  the 
elevator  pushrod  for  corrosion  '»-i»»^g-  in 
accordance  with  Alexandsr  Schleicfaer 
Technical  Note  No.  28.  dated  faly  1. 1993. 

(1)  If  no  corrosion  damage  is  found  or 
conosion  dsmagB  is  found  that  doss  not 
exceed  the  smoont  specified  in  the  service 
bulletin,  priorto  lurtner  flight  afkar  the 
inspection  required  by  paragraph  (b)  of  this 
AD.  spply  s  conasion  agent  as  deacribed  in 
the  aarvioe  bulletin. 

(2)  If  oonosion  H»iii^«  ia  found  that 
exceeds  the  amount  specified  in  the  service 
buUetin.  prior  to  further  fUght  after  the 
inspection  required  by  psragraph  (b)  of  this 
AD.  repiaoe  the  elevator  pushrod  in 
soootdanoe  mrlth  the  in*inttww|r«  mutual, 
and  apply  a  corrosion  agent  as  deacribed  in 
the  service  bulletiiL 

(c)  Special  flight  permits  may  be  issued  in 
accofdanoe  writh  sections  21.197  and  21.199 
of  the  Federal  Aviaticm  Regulstions  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  aocompiishad. 

'  (d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
providesan  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate.  FAA.  1201  Walnut,  suite  900. 
Kansas  Qty,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  api»opriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  said  it  to  the  Manager, 
Small  Airplane  Directorate. 

Nele  X:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
ralated  to  Alexander  Schleicher  Technical 
Note  No.  26.  dated  July  1, 1993,  should  be 
directed  to  Alexander  Schleicher 
Segelflugzeugbau,  6416  Poppenhausen. 
Wasserlnippe,  Federal  Republic  of  Germany, 
telephone:  49.6658.890  or  49.6658.8920; 
bcsimile:  49.6658.8923  or  49.6658.8940. 
This  service  information  may  be  examined  at 
the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558, 601  E.  12th 
Street.  Kansas  City. 


Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  No.  93-186,  dated  September 
15. 1983. 

Issued  in  Kansas  City,  hfissouri.  on 
December  11. 1997. 

Michael  Galls^ar. 

Manager,  Small  Airplane  DirectamtB,  Airat^ 
CeitifiaiUon  Service. 

(FR  Doc.  97-33147  Filed  12-18-97;  8:45  am) 
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COMMODITY  FUTURES  TRAOWQ 


17CFR  Parts  land  33 

Prepoaed  Rulemaking  Pannltttng 
Fulufa-Style  Marginlng«f  Commodtty 
Opttona 

AOENCY:  Commodity  Futures  Trading 
Commission. 

ACnON:  Notioeof  Propoaed  Rulemaking. 


r:  The  Commodity  Futures 
Trading  Commission  ("Conunission")  is 
proposing  the  repeal  of  Commissum 
Regulation  33.4(aX2)  which  requires  the 
fiill  upfront  pa3nnent  of  commodity 
option  premiums.  The  effect  of  the 
repeal  would  be  to  permit  the  futures- 
style  margining  of  commodity  options 
traded  on  regulated  fiitures  exchanges. 
Futures-style  margining  offers  several 
potential  benefits  over  the  current 
margining  system,  including  the 
possibility  for  more  efficient  cash  flows 
across  markets.  The  Commission  is 
publishing  notice  of  the  proposed 
rulemaking  and  requesting  public 
commenL 

DATES:  Comments  on  the  proposed 
rulemaking  must  be  received  by 
Felwuary  2. 1998. 

AOORESSCS:  Comments  should  be 
mailed  to  Jeen  A.  Web^.  Secretary, 
Commodity  Futures  Trading 
Commission,  Three  La&yette  Centre, 
1155  21st  Street.  NW.  Washington.  D.C. 
20581;  transmitted  by  facsimile  to  (202) 
418-5521;  or  tzansmitted  electronically 
to  (secretary9cftc.gov). 

FOR  FURTHER  SIFOmiATION  CONTACT: 
Thomas  Smith.  Attorney.  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  Three 
Lafeyette  Centre,  1155  21st  Street,  NW, 
Wa^dngton,  DC  20S81.  Telephone  (202) 
418-5495. 

SUePLEMBfTARV  aiFORMATION: 

L  Introduction 

The  Commission  is  propK)sing  the 
repeal  of  Commission  Regulation 
33.4(a)(2).  Regulation  33.4(a)(2)  requires 
that,  when  a  commodity  option  is 
purchased,  each  clearing  member  must 


pay  to  the  clearinghouse,  each  numib^y 
must  pay  to  the  clearing  member,  and 
each  option  customer  must  pay  to  the 
futures  commission  merchant  ("FCM") 
the  full  option  premium.'  The 
Commission  is  considering  repealing 
this  regulation  in  order  to  permit  the 
"futures-style  margining"  of  commodity 
options. 

A  futures-style  margining  system  for 
options  would  include  two  components: 
Original  margin,  set  according  to  the 
underljring  risk,  and  variation  margin, 
reflecting  the  daily  change  in  the  value  * 
of  the  option  premiimL  Consistent  widi 
the  current  treatment  of  futures 
positions,  long  and  short  option 
positions  would  be  marked-to-market. 
and  gains  and  leases  would  be  paid  and 
collected  daily.  Futures-stylemarginiog 
may  benefit  market  participants  by 
improving  cash  flow  in  futures  and 
options  markets  generally,  thoeby 
increasing  liquidity  and  efBciency. 

n.- Backgrooiid 

A.  Option  Pilot  Pmgmm 

In  1981  the  Commission  instituted  a 
pilot  program  for  exchange-traded 
options  on  non-agriculttual  futures 
contracte.  46  FR  54500  (November  3. 
1981).  Concurrently,  the  Commission 
adopted  Part  33  of  its  regulations, 
including  the  full-payment-of-premium 
requirmnent  of  Regulation  33.4(aX2). 

m  approving  the  pilot  program,  the 
Commission  was  cognizant  of  the 
history  of  fraudulent  (nactices 
associated  with  the  offer  and  sale  of 
commodity  options  to  the  general 
public.  In  this  connection,  the 
Commission  proceeded  cautiously  by, 
among  other  things,  prohibiting  the 
margining  of  option  premiimis.  The 
Commission  viewed  the  frill  payment  of 
option  premiums  "as  essential  to  the 
protection  of  option  purchasers  vrbo 
othenvise  could  reasonably  expect  that 
an  initial  payment  of  margin  on  an 
option  contract  constituti^  the  fidl 


<  Regulation  33.4  in  pertinent  part  ititas: 

Sec  33.4  DaaignatioD  •■  a  oootiaci  niMkal  for  the 
trading  of  commodity  optiook. 

The  Coounissioa  may  dasignata  any  Inard  of 
tnda  *  *  *  as  a  contract  markal  for  the  trading  of 
opIioBS  on  contracts  of  sale  for  future  delivery 
*  *  *  when  the  applicant  complies  with  and 
carries  out  the  requirements  of  the  Act  (as  pn>vidad 
in  $  33.2).  these  relations,  and  the  foUotring 
conditions  and  requiiemoots  with  respect  to  the 
oommodity  option  for  which  the  daaignatioo  is 
•ought: 

(a)SuchboaidofbiKie*  *  * 

(2)  Provides  that  the  clearing  oiganizatioD  must 
receive  from  each  of  its  clearing  members,  that  eadi 
rl wring  member  must  receive  from  each  dther 
person  for  whom  its  clears  commodity  option 
transactions,  and  that  each  futures  commission 
merchant  must  receive  from  each  of  its  option 
customers,  the  full  amount  of  each  option  pramium 
at  the  time  the  option  is  purchased. 
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extent  of  their  obligKtions  on  the 
option."  46  FR  54504. 

The  pilot  program  was  made 
permanent  affective  August  1. 1986.  51 
FR  17464  (May  13. 1986).  Subsequently, 
the  Commission  approved  trading  of 
options  involving  agricultural  futures 
contracts  and  options  involving  non- 
agricultural  physicals  on  designated 
contract  markets.  52  FR  777  Qenuary  9. 
1987).  The  proposed  futures-style 
margining  would  apply  to  each  of  these 
exchange-traded  commodity  option 
categories. 

B.  Previout  Ctuiunuaion  ConnderationM 
of  Futunt-Style  hAargining  of 
Commodity  Options 

In  Jime  lf|82  the  CofliBe.  Sugar  ft 
Cocoa  Exchange,  hic.  ("CSCE") 
petitioned  the  Commission  to  repeal 
Regulation  33.4(aK2).  The  Commission 
denied  CSCE*s  petition,  but  resolved  to 
reconsider  margining  of  option 
premiums  "after  the  Commission  and 
industry  ha|d]  gained  some  experience 
with  the  trading  of  options  under  the 
pilot  program."' 

The  following  year,  the  Commission 
solicited  comments  concerning  "[t|he 
advantages  and  disadvantages  of 
permitting  margining  of  option 
premiums  paid  by  floor  traders."  48  FR 
10857.  10858  (March  15. 1083).  After 
considering  comments  made  in 
response  to  the  Federal  Register  releese. 
the  Commission  published  a  "Notice  of 
Proposed  Rulemaking"  in  which  it 
proposed  to  allow  contract  markets  to 
adopt  rules  permitting  their  members  to 
make  a  deposit  with  respect  to  option 
premium.  49  FR  8937  (March  9, 1984). 
However,  the  intervening  circumstances 
of  the  margin  default  in  the  gold  futures 
option  market  on  the  Commodity 
Exchange.  Inc.  raised  concerns  about 
option  margining  which  caused  the 
Commission  to  disfiBr  further 
consideration  of  futures-style 
margining.' 

In  July  1988  the  Chicago  Board  of 
Trade  ("CBT")  and  the  Chic^o 


Mercantile  Exchange  filed  separate 
petitions  with  the  Commission 
requesting  repeal  of  Regulation 
33.4(aH2).  The  petitioners  noted  that,  as 
a  result  of  a  study  of  the  October  1987 
market  break,  the  President's  Working 
Group  on  Financial  Markets 
recommended  that  market  paitici{»ants 
and  regulators  study  the  potential  for 
improving  liquidity  through  the  use  of 
futurae-style  margining  of  options.'*  The 
petitions  were  published,  and  the  public 
was  invited  to  file  written  comments.  54 
FR  11233  (March  17. 1989).  The 
Commission  received  numerous 
comments  supporting  and  opposing  the 
proposal.  Futures  exchanges  and  futuraa 
deering  organixations  Csvored  IL 
Securities  exchanges  and  securities 
clearing  organizations  oppoeed  iL  FCMs 
and  introducing  brokers  ("IBs") 
expressed  varying  views,  with  some  in 
support  and  some  in  opposition.  With  a 
few  exceptions,  commenters  from  the 
agricultural  industry  generally  oppoaed 
the  proposal.  The  Commissibn  took  no 
further  action  on  the  petitions. 

Since  1988,  a  great  deal  of  experience 
has  been  gained  with  option  trading  in 
numerous  products.  Industry  officials 
have  continued  to  indicate  to  the 
Commission  that  implementation  of 
futiues-style  margining  might  be 
beneficial.  The  Commission  notes  that 
futures-style  margining  has  been  in 
place  at  the  London  International 
Financial  Futures  and  Options 
Exchange  ("LIFFE")  for  over  ten  year*. 
Moreover,  LIFFE  contracts  executed  in 
Chicago  pursuant  to  the  CBT/UFFE  link 
have  been  subfect  to  fiiturea-style 
margining  since  May  1997  with  no 
adverse  consequences. 


m. 


•UOw  4m^  jHty  2. 19*2.  boa  |HM  K.  Studwy. 
SacMttry,  CMamadHy  PWww  Tndlas 
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■  Sm  RspoM  oo  Votaaw  iMWtan  CorponfOoo. 
DtviakMi  of  Tradti«  and  MvUto.  My  tsae. 


of  Opttoa  Maiginiag 


Under  the  current  "stock-style" 
option  margining  sjrstem.  the  option 
buyer  or  "long"  must  pay  the  entire 
premium  when  the  transaction  is 
initiated.  No  further  payments  are 
aHHiged.  The  premium  is  credited  to 
dM  account  of  the  option  seller  or 


^thovt."  who  must  keep  it  posted  as 
margiiL  The  option  seller  also  must  put 
up  risk  margin  to  cover  potential 
adverse  market  moves  in  his  obligation. 
If  the  option  increases  in  value,  the 
short  must  deposit  additional  funds  into 
the  account.  These  fund*.  hoMrever.  are 
not  transferred  to  the  long,  who  must 
exardae  or  oCbet  the  option  in  order  to 
realize  any  increase  in  its  value.  By 
contrast,  if  the  option  value  decreese*. 
the  short  may  withdraw  any  excess 
funds  from  its  account 

Under  the  proposed  "futures-style" 
margining  system,  both  the  long  and 
short  position  holders  would  post  risk- 
based  original  margin  upon  entering 
into  their  option  poaitions.  During  the 
life  of  the  option,  the  option  value 
would  be  marked-to-market  daily.  Any 
incieaie  in  value  would  result  in  a 
credit  to  the  long  option  holder's 
account  and  a  corresponding  debit 
against  the  short's  account  Conversely, 
any  decrease  in  value  wrould  result  in  a 
credit  to  the  short's  account  and  a 
corresponding  debit  to  the  long's 
account  Thus  the  cash  flows  in  option 
contracts  would  be  symmetric,  as  is  the 
case  for  futures.  The  change  in  the 
margin  system,  however,  would  not 
alter  the  fundamental  nature  of  each 
party's  overall  obligation.  A  long's . 
potential  for  loss  would  remain  limited 
to  the  fiill  option  premium  and 
transaction  cost*.  A*  is  the  ca*e  now,  a 
short's  {>otential  for  loss  would  not  be 
so  limited. 

The  difiiBrence  between  the  current 
stock-style  margining  system  and  the 
proposed  futures-style  margining  system 
are  illustrated  by  the  following 
examples.  In  each  example  assume  that 
an  at-the-money  call  option  with  an 
exercise  price  of  270  and  sixty  days  to 
expiration  is  purchased  for  a  premium 
of  $5,000.  Further  assume  that  the 
iminifniim  price  tick  in  both  the  futures 
and  the  option  is  $500. 


I  Raport  of  Iba  WofUag  Ctoup  OB 
I  Mwkat*.  MtbBlttod  to  thk  PiwidMl  of  tb* 
tMtod  Slata*.  Mqr  19** 


1 1:  Opttan  Vafaw  I 

At  expirstion  the  futures  price  has  hllen 
balow  the  axardae  price,  and  the  option 
axpiras  out-of-tba-money.  Under  both  stock- 
style  and  fatuies  style  maigining,  the  long's 
loM  is  Umited  to  the  $5,000  option  premium. 
Only  the  timing  of  the  payments  dlChn. 
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tjong 


Short 


Slock-Styie  Margining 


Day  1— Pays  luU  premiuni  of  $5.000 

Day  2-SO— Pays  no  additional  funds 

Day  60— Option  expires  valueless.  hMhing  is  returned 


Day  1— Posts  fun  $5,000  premium  received  from  long  plus  initial  mar- 
gm. 

Day  2  SO  May  withdraw  amount  equal  to  decreese  in  value  ol  optton 
position  since  day  of  purchase.  Total  amount  withdrawn  may  not  ex- 
ceed $5,000  pren^. 

Day  60— Option  expires  valueless.  Initial  margin  is  returned. 


Day  1— Posts  initial  margin  

Day  2-69— Pays  aggregate  variation  of  $5.000 

Day  60— Option  expires  valueless.  Initial  margin  is  returned 


Rjturee  8lyle  Margining 


Day  1 — Posts  initial  margin. 

Dw^JO— Collects  aggres^e  setliemeni   variation   seltiennent  of 

Day  80— Option  expires  valueless.  Initial  mwgin  is  returned. 


Exaaqile  2:  OptioB  VabM  1 

By  expiration  the  futures  price  has  risen  above  the  exercise  price  to  285.  The  option  u  in  the  money  by  15  poinU  snd  the 
inenuum  U  $7.5O0  ($500  X  15  pointo)  per  contract  Under  both  systems,  the  long's  profito  are  the  same.  Again,  only  die  timina 
of  the  paymenU  difiofs.  *^         '  uuimg 


Long 


Short 


Buwik  Slyw  MtftfMnQ 


Day  1— Pays  fuN  premium  of  $6,000  

Day  2-69— Colects  nothing  ovw  Kte  of  option „ 

Dm  eo-^LJquidates  position  by  seMng  the  optton  lor  $7,500  for  a  gain 
of  $2,500. 


Day  1 
gin. 


tul,  $6,000  premium  received  from  long  plus  inili*!  mar- 


Day  2-SO-Poals  addNional  funds  equal  to  the  increase  in  vtfue  of  op- 
tion position  over  the  Me  of  the  optton. 

Day  60--^LJquidates  position  by  buying  the  option  for  $7,500  for  a  k>as 
of  $2,500.  Total  margin  payments  are  returned. 


Day  1— Poets  InWal  margin  „ 

Day  2-6»-pvsr  Me  of  option  coHeds  pays  aggregate  seMement  vari- 
ation of  $2.500.. 

Day  60— liquidates  position.  Initial  margin  is  returned. _.. 


Day  1 — Posts  initial  margin. 

Day  2-69— Over  Me  of  option  pays  aggregate  selHemenI 

$2,500. 
Day  eO-Liquidates  positkm.  Initial  margin  is  retoned. 


variation  of 


The  long  also  may  choose  to  exercise  the  in-the-money  caU  Instead  of  Uquldating  the  option  position.  Exeitasing  a  hituies-style 
option  U  uulogous  to  taking  delivery  on  a  futures  position.  In  order  to  receive  a  cash  commodity  1^  taking  delivery  on  a  funuw 
contract  the  long  must  pay  the  settiement  price  of  the  futures  contract  prevailing  at  the  time  of  delivery.  Similarly,  in  order  to 
obtain  a  futures  position  by  exercising  an  option,  the  long  must  pay  die  settiement  of  the  option  prevaUlng  at  die  time  of  exercise 
In  otiier  words,  die  long  must  pay  die  ftdl  premium  marked-to-market  on  tiie  day  of  exercise.  Under  a  futures-style  m«,yir.ing  system 
this  payment  is  offeet  by  die  variation  paymenU  received  by  tiie  long  during  die  life  of  die  option.  The  difinence  between  diis 
procedure  and  the  exercise  of  stock-style  options  are  demonstrated  in  a  final  example. 

Example  $:  Bxardaa  of  In-Ths-MoDey  Optkm. 

As  in  Example  2.  the  futures  price  has  risen  to  285  by  expiration.  The  long  option  holder  decides  to  exercise  die  calL 


Long 


Short 


Slack-Style  Margining 


Exercises  option  

Receives  long  futures  position  at  strike  price  of  270.  Futajies  posWon  is 
maiKed-io-martcet  by  the  clearinghouse,  and  the  lorig  is  credtod 
$7,500  ((285-270)X  $500.  ^ 


Option  is  exercised. 

Receives  short  futures  position  at  strike  price  of  270.  Futures  posNion 

is  martced-to-mari(et  martcet  by  the  clearinghouse,  and  short  is  d*t>- 

ited  $7,500. 


Futures-Style  Margining 


Exercises  option  „ 

Clearinghouse  debits  account  for  premium  settlement  price  oif  $7,500  "! 

Receives  long  futures  positkxi  at  option  strike  price  of  270.  Futures  po- 
sitron is  mari(ed-to-maricet  Iw  the  clearinghouse,  and  the  kxig  is  cred- 
ited with  $7,500  ((285-270)X  $500. 

Option  position  is  ckieed  through  exercise,  but  risk  margin  is  retained 
until  ttw  futures  position  is  ofmeL 


Opikm  is  exercised. 

Clearinghouse  credits  short  with  $7,500  sedlemenl  of  premkan. 

Receives  short  futures  position  at  optton  price  of  270.  Futures  position 

is  mart(ed-to-mari(et  by  the  deeringhouse,  and  the  short  is  debited 

$7,500. 
Option  position  is  ctosed  through  exercise,  but  risk  mwign  is  retained 

untH  me  futures  position  is  ofnet. 


IV.  Potential  Benefit*  and  Costs  of 
Futures-Styfe  Margining 

A.  Potential  Benefits 

Futures-style  margining  of  options 
could  enhance  financial  integrity  and 


market  liquidity  by  providing  for  more 
efficient  cash  flows  across  markets. 
CurrenUy,  certain  spread  or  risk  neutral 
positions  can  give  rise  to  substantial 
funds  requirements  due  to  asymmetrical 
cash  flows.  The  problem  arises,  for 


example,  where  a  short  futures  position 
is  hedged  with  a  long  call  option.  If  the 
price  of  the  futures  position  increases, 
the  value  of  the  call  also  increases. 
However,  the  trader  cannot  apply  the 
increased  option  value  toward  the 
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corresponding  lou  in  the  futuTM 
position.^  Instead,  the  trader  must  put 
up  hinds  to  pay  the  hitures  variation 
requirement.  Similar  cash  flow 
shortages  can  arise  for  traders  holding 
arbitrage  positions  such  as  conversions, 
reverse  conversions,  and  box  spreads. 
Such  problems  may  be  particularly 
acute  when  there  are  major  market 
moves. 

With  futures-style  margining  of 
options,  these  asymmetrical  cash  flows 
could  be  reduced.  Each  increase  in  an 
option  position's  value  (long  or  short) 
«vould  result  in  a  related  variation 
payment  which  would  be  accessible  to 
the  option  trader.  The  trader  could  in 
turn  use  the  option  gains  to  contribute 
to  margin  payments  on  other  positions 
with  losses. 

Futures-style  margining  also  may 
reduce  financing  requirements  for 
market  participants  and,  thus,  financing 
risk  for  FCMs  and  clearinghouses. 
Under  the  current  margining  system, 
financing  risk  is  created  because  long 
option  equity  cannot  be  used  to  make 
variation  margin  payments  on  short 
option  or  futures  positions.  Moreover, 
financing  based  on  option  equity  may 
not  be  readily  available  to  market 
participants  because  banks  may  be 
reluctant  to  provide  such  financing. 
Futuras-style  margining  of  options,  with 
its  variation  pay  and  collect  feature, 
would  reduce  the  need  for  market 
participants  to  borrow  against  their  long 
option  equity.  Thus,  FCMs  no  longer 
wrould  be  exposed  to  the  resulting  credit 
risk  beyond  their  control. 

Market  liquidity  may  increase  under  a 
futures-style  margining  system  for  two 
reasons.  First,  the  ability  of  traders  to 
participate  in  option  markets  could  be 
less  dependent  on  their  ability  to  obtain 
financing.  Second,  the  incentive  for 
early  exercise  of  options  could  be 
reduced.  Under  the  present  system,  an 
option  purchaser  can  realize  increases 
in  the  ^ue  of  an  option  only  by 
offsetting  or  exercising  that  option. 
Thus,  some  long  option  holders  may 
choose  to  exercise  their  options  early  in 
order  to  obtain  the  option  profits.  This 
possibility  of  early  exercise  may  act  as 
a  disincentive  to  writing  options  due  to 
the  uncertainty  it  creates.  The  daily  pay 
and  collect  feature  of  the  futures-style 
system  could  reduce  the  incentive  for 
early  exercise. 


■Of  ooutM,  Um  ttadK  may  obtaia  iIm  uxemt 
hutd*  by  axandaing  or  oflMdlag  Iks  apUoo.  but  tkU 
would  aUnlBaia  lb*  orisinal  bwlaa  slntaiy  or 
raquif*  i«MtabU*hii«  tha  optioo  wHb  tba  potaoUai 
ior  •  laa*  hvorabta  prica  and  addHiooal  ttaiwarrton 


B.  Potential  Cotts 

Futuree-etyle  margining  would 
increase  leverage  in  the  option  markets. 
A  long  would  be  required  to  put  up  a 
smaller  initial  payment  to  purchase  a 
given  option  than  he  or  she  would 
under  the  current  system.  This  would 
introduce  a  risk  of  defeult  that  does  not 
exist  today.  The  Commission  notes, 
however,  that  futures  and  short  options 
currently  may  be  margined.  It  is 
anomalous  that  long  options,  which 
entail  less  risk,  are  subject  to  a  more 
stringent  standard.  Under  futures-style 
margining,  the  total  risk  of  a  long  option 
would  still  be  fixed  at  the  time  of 
purchase.  Moreover,  FCMs  would 
remain  free  to  require  an  initial  payment 
equal  to  the  value  of  the  option 
premium. 

Over  the  years,  the  Commission  has 
brought  enmrcement  actions  involving 
the  ^udulent  offer  and  sale  of  optioiu 
on  exchange- traded  futures  contracts  to 
unsophisticated  retail  customers. 
Futures-style  margining  may  provide 
unscrupulous  individuals  with  an 
additional  opportunity  to  mislead 
unsophisticated  option  customers.  Such 
customers  may  not  fully  understand  that 
they  are  liable  for  the  hill  premium 
payment  if  the  market  moves  agaiiut 
their  option  position.  In  addition,  less 
well-capitalized  ciistomers  could  be 
persuaded  to  invest  since  the  initial 
margin  would  be  lower  than  currently 
required.  Institution  of  futures-style 
margining  would  require  efforts  to 
educate  market  participants.  Ot  course, 
consistent  with  Commission  Regulation 
1.55,  full  and  accvtratc  disclosure  of 
potential  liability  also  would  be 
necessary  at  the  time  an  option  positton 
was  entered  in  order  to  ensure  investor 
protection.  The  Commission  welcomes 
comments  on  what  measures  might  be 
appropriate  to  address  these  concerns. 

Implementation  of  futures-style 
margining  would  alter  opdon  pricing 
which  could  adversely  affect  certain 
market  participants.  Option  premiums 
potentially  would  be  higher  under  a 
futures-style  margining  system  because 
shorts  likely  would  demand  a  higher 
price  to  compensate  for  the  loss  of 
interest  income  on  the  full  premium  and 
longs  would  be  willing  to  pay  a  higher 
price  because  they  would  be  gaining 
such  interest  income.  Some  market 
participants  believe  that  this  could 
affect  various  trading  strategies  by 
potentially  diminishing  the  usefulness 
of  certain  option  writing  strategies. 
Implementation  of  futures-style 
margining  might  also  create  issues  for 
participants  in  the  securities  markets. 
To  the  extent  the  latter  retained  the 
current  system,  customer  confusion 


could  residt.*  In  addition,  certain 
intermarket  strategies  such  as  "buy- 
write"  might  be  less  useful  because 
option  grantors  would  not  receive  the 
full  opUon  premium  upfrt>nt. 

Finally,  tnere  could  be  costs  to  the 
industry  in  making  a  transition  to 
futures-style  margining.  FCMs  would 
have  to  adjust  their  risk  management 
systems  to  address  the  increased 
leverage  and  altered  cash  flow  features. 
Moreover,  insofar  as  small  retail  firms 
currently  only  handle  long  option 
positions,  such  firms  would  have  to 
install  risk  management  systems  if  they 
planned  to  allow  margining  of 
premiums.  In  addition,  if  all  exchanges 
were  not  ready  or  willing  to  switch  from 
stock-style  option  margining  to  futures- 
style  margining  at  the  same  time.  FCMs 
might  incur  operational  costs  in  order  to 
maintain  multiple  option  margining 
systems  and  to  comply  with  different 
disclosure  requirements  for  different 
exchanges.  Furthermore,  even  if  all 
exchanges  introduced  futures-style 
margining  simultaneously,  there  would 
be  a  necessary  transition  period  during 
which  exchanges  and  market 
participants  would  be  required  to  deal 
with  both  margining  systems. 

In  addition,  oecause  of  the  impact  of 
the  futures-style  margining  on  option 
pricing,  only  a  newly-issued  option 
series  could  be  margined  in  the 
proposed  manner.  Any  previously 
issued  option  series  would  require 
margining  under  the  existing  stock-style 
system.  Thus,  a  change  to  futures-style 
margining  would  necessitate  the 
mainteiumce  of  a  two-tiered  margining 
system  for  a  period  of  time. 

VL  Propoeed  Regulatory  Changwa 

A.  Repeal  of  Coaununon  Regulatiott 
33.4(aX2) 

The  Commission  believes  that  futures- 
style  margining  could  provide 
substantial  benefits  to  the  marketplace 
and  that  steps  are  available  to  minimize 
the  potential  costs.  Accordingly,  the 
Conunission  is  proposing  to  delete 
Regulation  33.4(a)(2)  which  requires  fiill 
payment  of  the  option  premium  at  the 
time  of  purchase.  This  would  not 
impose  foture-style  margining  on  the 
inoustry  but  would  merely  make  it 
available.  Any  exchange  or 
clearinghouse  that  wished  to  implement 
it  would  be  required  to  submit 
appropriate  rule  changes  to  the 
Commission  pursuant  to  Section 


•  hi  May  1996  tba  Board  of  Govamon  of  tba 
PadMal  Raaanri  aiaaodad  Rapilatioo  T  to  allow 
•acuritiaa  axchanga*  to  adopt,  punuaot  to 
Sacuiitiaa  and  Excbanca  CommUaioo  approval, 
nilaa  pamittiiig  tha  margliiiiig  of  optiooa  OQ 
■acuritiaa.  61  PR  203S6  (Mav  6. 19S6).  To  data,  no 
.nrh.ngn  baa  Mibmittad  auoi  a  rula. 
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5a(a)(l2HA)  of  the  Act  and  Commission 
Regulation  1.41.  The  Commission 
would  review  any  such  proposal  to 
ensure  that  adequate  saf^uartls  were  in 
place.  In  particular,  the  Commission 
would  reemphasize  the  need  to  use 
systems  and  procediues  that  took  into 
accoimt  the  unique  risk  characteristics 
of  options.  Moreover,  as  previously 
mentioned,  exchange  margin 
requirements  are  minimums.  Any  PCM 
would  remain  free  to  collect  the  full 
premium  at  the  time  of  purchase  just  as 
it  is  currentiy  free  to  coUect  more  than 
the  exchange  minimurp  maigiii  on 
futures  positions. 

B.  Amendment  of  Commission 
Regulations  1.55  and  33.7 

The  Commission  is  proposing  several 
amendments  to  the  language  of  the 
generic  futures  and  option  risk 
disclosure  statement  set  forth  in 
Appendix  A  of  Commission  Regulation 
1.55(c)  and  the  more  detailed  domestic 
exchange-traded  option  disclosure 
statement  set  forth  in  Regulation  33.7. 
The  proposed  amendments  would 
inform  potential  investors  that  option 
transactions  may  be  subject  to  either  a 
stock-style  or  futures-style  margining 
system.  The  proposed  amendments 
would  not  relieve  an  FCM  or  EB  from 
any  other  disclosure  obligation  it  may 
have  under  applicable  law. 

C.  Technical  Amendments 

Implementation  of  futures-style 
mai^^ning  Mrill  require  changes  to  other 
Commission  requirements  to  provide  for 
appropriate  accounting  treatment  of 
options.  See,  Financial  and  Segregation 
Interpretation  No.  8,  Comm.  Put  L. 
Rep..  (CCH)  1 7118  (August  12. 1982), 
relating  to  the  proper  accounting, 
segregation  and  net  capital  treatment  of 
options,  and  Commission  R^ulation 

1.17  relating  to  minimum  fjnnnrjftl 

requirements  for  FCMs  and  IBs.  The 
Commission  requests  comments  on  the 
appropriate  technical  amendments  to 
these  provisions.  The  Commission  also 
request  comments  on  any  other 
technical  changes  to  its  regulatory 
requirements. 

Vn.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA  •),  5  U.S.C.  601  et  seq..  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  on  sinall 
businesses.  The  rules  discussed  herein 
will  affect  FCMs  and  IBs.  The 
Commission  has  already  established 
certain  definitions  of  "small  entities"  to 
be  used  by  the  Commission  in 
evaluating  the  impact  of  its  rules  on 


such  small  entities  in  accordance  with 
the  RFA.  FCMs  have  been  determined 
not  to  be  small  entities  under  the  RFA. 

With  respect  to  IBs,  the  Commission 
has  stated  that  it  is  appropriate  to 
evaluate  within  the  context  of  a 
particular  rule  proposal  whether  some 
or  all  IBs  should  be  considered  to  be 
small  entities  and,  if  so,  to  analyze  that 
economic  im{>act  on  such  entities  at  that 
time.  The  proposed  rule  amendments 
would  not  require  any  IB  to  alter  its 
current  method  of  doing  business  as 
FCMS  have  the  responsibility  of 
administering  customer  funds.  Further, 
these  rule  amendments,  as  proposed 
should,  impose  no  additional  burden  or 
requirements  on  IBs  and,  thus,  if 
adopted  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  IBs. 

Therefore,  the  Chairperson,  on  behalf 
of  the  Commission,  hereby  certifies 
pursuant  to  5  U.S.C  605(b),  that  the 
action  taken  herein  would  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  sinall  entities. 
The  Commission  nonetheless  invites 
comments  from  any  person  or  entity 
which  believes  that  the  proposal  would 
have  a  significant  impact  on  its 
operations. 

B.  Papetwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1995  '  imposes  certain  requirements  on 
fsderal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the 
Pap>erwork  Reduction  Act 

While  proposed  Rule  1.55  has  no 
burden,  the  group  of  rules  (3036-0024), 
which  Rule  1.55  is  a  part,  has  the 
following  burdffli: 

Average  burden  hours  per  response: 
128. 

Number  of  Respondents:  3,148. 

Frequency  of  responses:  36. 

While  profKMed  Rule  33.7  has  no 
burden,  die  group  of  rules  (3038-0007), 
which  Rule  33.7  is  a  part,  has  the 
following  burden: 

Average  burden  hours  per  response: 
50.57. 

Number  of  Respondents:  190,422. 

Frequency  of  responses:  1,111. 

Copies  of  the  0MB  approved 
information  collection  package 
associated  with  these  rules  may  be 
obtained  from  Desk  Officer,  CFTC, 
Office  of  Management  and  Budget. 
Room  10202.  NEOB,  Washington  DC 
20503,  (202)  39S-7340. 


List  of  Subjects 

17CFRPartl 

Commodity  Futures,  Domestic 
exchange-traded  commodity  option 
txansactions: 

17CFRPait33 

Commodity  Futures,  Domestic 
exchange-traded  commodity  option 
transactions. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particidar.  sections  2(a)(1),  4b,  4c,  and 
8a  thereof,  7  U.S.C  2a,  6b,  6c,  and  12a, 
the  Commission  hereby  proposes  to 
amend  Chapter  I  of  Title  17  of  the  Code 
of  Federal  Regulations  as  follows:, 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMOOmr  EXCHANGE 
ACT 

1.  The  authority  citation  Cor  Part  1 
continues  to  read  as  follows: 

Aatherity:  7  U.S.a  la.  2,  2a  4. 4a,  6, 6a. 
6b,  6c,  6d.  6e,  6f.  6g,  6h,  6i,  Sj.  6k.  61, 6ni, 
6n,  6o,  ep,  7,  7a,  7b,  9. 12. 12a.  12c,  13a,  ISe- 
-,  16, 16a.  19,  21,  23,  24. 

2.  Section  1.55(c)  is  amended  by 
revising  section  3  of  Appendix  A  to  read 
as  follows:  * 

^ipendix  A  to  CFTC  Rale  l.S5(c)— 
Generic  Risk  INackMore  StateowBt 

Kisk  DtockMore  Statement  for  FntnrBs  and 

OpttOBS 


Options 

3.  Variable  degree  of  risk. 

Transactions  in  options  cany  a  high  degree 
of  risk.  Purchasera  and  seller*  of  options 
should  funiliarize  themselves  with  the  type 
of  option  (i.e.  put  or  call)  which  they 
contemplate  trading  and  the  assodated  risks. 
You  should  calculate  the  extent  to  which  the 
value  of  the  options  must  increase  for  your 
position  to  become  profitable,  taking  into 
account  the  premium  and  all  transaction 
cotts. 

The  purchaser  of  options  may  oCEnt  or 
exercise  the  options  or  allow  the  options  to 
expire.  The  exercise  of  an  option  resulte 
either  in  a  cash  settlement  or  in  the 
purchaser  acquiring  or  delivering  the 
underlying  interest.  If  the  option  is  on  a 
future,  the  purchaser  %irill  acquire  a  futures 
position  with  associated  liabilities  for  margin 
(see  the  section  on  Futures  above).  If  the 
purchased  options  expire  worthless,  you  wrill 
sufiier  a  total  loss  of  your  investment  which 
will  consist  of  the  option  premium  plus 
transaction  costs.  If  you  are  contemplating 
purchasing  deep-out-of-the-money  options, 
you  should  be  aware  that  the  chance  of  such 
options  becoming  profitable  ordinarily  is 
remote. 


'Pub.  L.  104-13  (May  13. 199S). 


•  Tba  Commiaaioii  will  rapuhlisb  tbe  eatira 
appeadix  in  tbe  final  tula. 
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SelUng  ("writing"  or  "putiiig")  ui  option 
Hoarally  entails  considerably  graator  risk 
tnan  purchasing  options.  Although  tha 
pramium  racaived  by  tha  aallar  it  fixad.  tha 
■ailar  may  sustain  a  loas  well  in  mmam  of 
that  amount.  The  seller  will  be  liable  for 
additional  margin  to  maintain  the  position  if 
the  market  moves  unfavorably.  The  seller 
will  also  be  exposed  to  the  risk  of  the 
puichaaat  exercising  the  optioo.  and  the 
seller  will  be  obligated  to  either  settle  the 
option  in  cash  or  to  acquire  or  deliver  tha 
underlylnf  intafoat.  If  tha  option  is  on  a 
fiitara.  tha  aallar  will  acqoira  a  paaMan  in  a 
hitura  with  aaaociatad  liabilitiea  for  margin 
(aaa  tha  section  on  Futurea  above).  If  the 
poaition  ia  "Govarad"  by  tha  aeller  holding  a 
cocraaponding  poaition  in  the  underlying 
intaraat  or  a  future  or  another  option,  the  risk 
may  be  laduced.  If  the  option  is  not  covered, 
the  risk  of  loaa  can  be  unlimited. 

Certain  axchangss.  domestic  and  foreign, 
permit  daJerrad  payment  of  the  option 
premium,  axpoaing  the  purchaaar  to  liability 
for  margin  payments  not  exceeding  the 
■iwaiint  of  the  premium.  The  purchaaar  is 
still  >ub|act  to  the  risk  of  loaing  the  premium 
and  tranaaction  coats.  Whan  tha  optioa  ia 
axarciaad  or  expires,  the  purchaser  is 
raaponsible  for  any  unpaid  piamium 
outstanding  at  that  time. 


PART  SS-AEQULATION  OF 
DOMESTIC  EXCHANGE  TRAOCD 
COMMOOmr  OPTION  TRAM8ACTI0NS 

3.  The  authority  citation  for  Part  33 
continuea  to  read  aa  foUowa: 


7  U.S.C  la.  2. 4. 6. 8a.  9b,  6c. 
0d.  Oa.  ef.  6g.  eh.  6i.  6),  6k.  61.  dm.  en.  60. 
7. 7a.  7b.  8, 0. 11. 12a.  12c  13a.  13a-l.  13b. 
IS.  and  21. 

1334    lAmandad] 

4.  Section  33.4  is  anended  by 
ramoving  and  reaenring  paragrapha 

(■X2)- 

5.  The  disclosure  statement  in 
paragraph  (b)  of  $  33.7  is  amended  by 
revising  the  text  preceding  paragraph  (1) 
and  paragraph  (2)(v).  (4)  and  (5)  to  read 
as  follows: 


t33.7 


(b)  The  disdoaure  statement  must 
read  as  follows: 

OPTION  raSCLOSUU  STATBMBVT 

BECAUSE  OF  THE  VOLATILE  NATUKE 
OF  THE  COMMODmSS  MARKETS.  THE 
PURCHASE  AND  GRANTING  OF 
COMMODITY  OPTIONS  INVOLVE  A  HIGH 
DECREE  OF  RISK.  COMMODITY  OPTION 
TRANSACTIONS  ARE  NOT  SUIT  ABLE  FOR 
MANY  MEMBERS  OF  THE  PUBUC.  SUCH 
TRANSACTIONS  SHOULD  BE  ENTERED 
INTO  ONLY  BY  PERSONS  WHO  HAVE 
READ  AND  UNDERSTOOD  THIS 
DISCLOSURE  STATEMENT  AND  WHO 
UNIKRSTAND  THE  NATURE  AND  EXTENT 
OF  THEIR  RIGHTS  AND  OBLIGATIONS 
AND  OF  THE  RISKS  INVOLVED  IN  THE 


OPTION  TRANSACTIONS  COVERED  BY 
THIS  DISCLOSURE  STATEMENT. 

BOTH  THE  PURCHASER  AND  THE 
GRANTOR  SHOULD  KNOW  WHETHER  THE 
PARTICULAR  OPTION  IN  WHICH  THEY 
CONTEMPLATE  TRADING  IS  AN  OPTION 
WHK31,  IF  EXERCISED,  RESULTS  IN  THE 
ESTABLISHMENT  OF  A  FUTURES 
CONTRACT  (AN  "CHTTDN  ON  A  FUTURES 
CONTRACT")  OR  RESULTS  IN  THE 
MAKING  OR  TAKING  OF  CWLIVERY  OF 
THE  ACTUAL  CCftdMODITY  UNDERLYING 
THE  OPTION  (AN  "OPTION  ON  A 
PHYSICAL  COMMODITY").  BOTH  THE 
PURCHASER  AND  THE  GRANTOR  OF  AN 
OPTION  ON  A  PHYSICAL  COMMODITY 
SHOULD  BE  AWARE  THAT,  IN  CERTAIN 
CASES.  THE  DELIVERY  OF  THE  ACTUAL 
COMMODITY  UNDERLYING  THE  OPTION 
MAY  NOT  BE  REQUIRED  AND  THAT.  IF 
THE  OPTION  IS  EXERCISED.  THE 
OBUGATIONS  OF  THE  PURCHASER  AND 
GRANTOR  WILL  BE  SETTLED  IN  CASR 

BOTH  THE  PURCHASER  AND  THE 
GRANTOR  SHOULD  KNOW  WHETHER  THE 
PARTICULAR  OPTION  IN  WHICH  THEY 
CONTEMPLATE  TRADING  IS  SUBJECT  TO 
A  "STOCK-STYLE*"  OR  "FUTURES-STYLE" 
SYSTEM  OP  MARGINING.  UNDER  A 
STOCK-STYLE  MARONING  SYSTEM.  A 
PURCHASER  IS  REQUntBD  TO  PAY  THE 
FULL  PURCHASE  PRICE  OF  THE  OPTION 
AT  THE  INTITATION  OF  THE 
TRANSACTION.  THE  PURCHASER  HAS  NO 
FURTHER  OBUGATICm  ON  THE  OPTION 
POSmCm.  UNDER  A  FUTURES-STYLE 
MARGINING  SYSTEM.  THE  PURCHASER 
DEPOSITS  INITIAL  MARGIN  AND  MAY  BE 
REQUIRED  TO  DEPOSIT  ADDITIONAL 
MARGIN  IF  THE  MARKET  MOVES 
AGAINST  THE  OPTION  POSITION.  THE 
PURCHASER'S  TOTAL  MARGIN 
OBUCATKIN,  HOWEVER.  %VILL  NOT 
EXCEED  THE  ORKUNAL  OPTION 
PREMIUM.  IF  THE  PURCHASER  OR 
GRANTOR  DOBS  NOT  UNDERSTAND  HOW 
C»nV)NS  ARE  MARONED  UNDER  A 
STOCK-STYLE  OR  FUTURES-STYLE 
MARONING  SYSTEM.  HE  OR  SHE  SHOinj) 
REQUEST  AN  EXPLANATION  FROM  THE 
FUTURES  COMMISSION  MERCHANT 
("FCM")  cm  INTRODUCING  BROKER  ("IB"). 

A  PERSCm  SHOULD  NOT  PURCHASE 
ANY  COMMODITY  OPTION  UNLESS  HE  OR 
SHE  IS  ABLE  TO  SUSTAIN  A  TOTAL  LOSS 
OF  THE  PREMIUM  AND  TRANSACTION 
COSTS  OF  PURCHASINC  THE  OPTK»4.  A 
PERSON  SHOULD  NOT  GRANT  ANY 
COMMODITY  OPTK3N  UNLESS  HE  OR  SHE 
IS  ABLE  TO  MEET  ADOmONAL  CALLS 
FOR  MARGIN  WHEN  THE  MARKET  MOVES 
AGAINST  HIS  CMt  HER  POSITION  AND,  IN 
SUCH  CIRCUMSTANCES.  TO  SUSTAIN  A 
VERY  LARGE  FINANCIAL  LOSS. 

A  PERSON  WHO  PURCHASES  AN 
OPTION  SUBJECT  TO  STOCK-STYLE 
MARGINING  SHOULD  BE  AWARE  THAT. 
IN  ORDER  TO  REALIZE  ANY  VALUE  FROM 
THE  OPTION,  IT  WILL  BE  NECESSARY 
EITHER  TO  OFFSET  THE  OPTION 
POSITION  OR  TO  EXERCISE  THE  OPTION. 
OPTIONS  SUBJECT  TO  FUTURES-STYLE 
MARGINING  ARE  MARKED-TO-MARKET, 
AND  GAINS  AND  LOS^S  ARE  PAID  AND 
COLLECTED  DAILY.  IF  AN  OPTION 
PURCHASER  DOES  NOT  UNDERSTAND 


HOW  TO  OFFSET  OR  EXERCISE  AN 
OPTICA,  THE  PURCHASER  SHOULD 
REQUEST  AN  EXPLANATION  FROM  THE 
FCM  OR  IB.  CUSTOMERS  SHOULD  BE 
AWARE  THAT  IN  A  NUMBER  OF 
CIRCUMSTANCES.  SOME  OF  WHICH  WILL 
BE  KSCRIBED  IN  THIS  DISCLOSURE 
STATEMENT,  IT  MAY  BE  DIFFICULT  OR 
IMPOSSIBLE  TO  OFFSET  AN  EXISTING 
OPTION  POSmCW  ON  AN  EXCHANCX. 

THE  OlANTOR  OF  AN  OPTK)N  SHOULD 
BE  AWARE  THAT,  IN  MOST  CASES.  A 
COMMODITY  OPTION  MAY  BE  EXERCISED 
AT  ANY  TIME  FROM  THE  TIME  TT  IS 
QIANTED  UNTIL  IT  EXPIRES.  THE 
PURCHASER  OF  AN  OPTION  SHOULD  BE 
AWARE  THAT  SOME  OPTIC»l  CONTRACTS 
MAY  PROVIDE  ONLY  A  LIMTFED  PBRKX) 
OF  TIME  FCW  EXERCISE  OF  THE  OPTION. 

THE  PURCHASER  OF  A  PUT  OR  CALL 
SUBJECT  TO  STOCK-STYLE  OR  FUTURES- 
STYLE  MARGINING  IS  SUBJECT  TO  THE 
RISK  OF  LOSING  THE  ENTIRE  PURCHASE 
PRICE  OF  THE  OPTKMJ— THAT  IS/THE 
PREMIUM  CHARGED  FOR  THE  OPTKm 
PLUS  ALL  TRANSACTION  COSTS. 

THE  COMMODITY  FUTURES  TRADING 
COMMISaON  REQUIRES  THAT  ALL 
CUSTOMERS  RECEIVE  AND 
ACKNOWLEDGE  RECEIPT  CM'  A  COPY  OP 
THIS  DISCLOSURB  STATEMENT  BUT 
DOES  NOT  INTEND  THIS  STATEMENT  AS 
A  REOOMMENDATKIN  OR  ENDORSEMENT 
OF  EXCHANt^TRAOED  COMMODITY 
OPTIONS. 


w  •  • 

(▼)  An  explanation  and  understanding  of 
the  option  margining  system. 

•  •         ■         •  • 

(4)  Margin  raquiremenU.  An  individual 
should  know  and  understand  whether  the 
option  he  or  she  is  contemplating  trading  is 
subject  to  a  stock-style  or  futurea-styla  system 
of  margining.  Stock-style  margining  requiraa 
the  purchaaer  to  pey  the  lull  option  pramium 
at  the  time  of  purchase.  The  purchaaer  has 
no  further  PmiiH«I  obligations,  and  the  risk 
of  loaa  is  lin'it'w^  to  the  purchase  price  and 
tranaaction  coats.  Futiuaa  style  maigining 
raouiraa  the  purchaser  to  pay  Initial  margin 
only  at  the  time  of  purchase.  Tha  option 
position  is  markad-to-maikat.  and  gains  and 
losses  are  collected  and  paid  daily.  The 
purchaser's  risk  of  loaa  is  limited  to  the 
initial  option  premium  and  transaction  coats. 

An  individual  granting  options  under 
either  a  stock-style  or  futuraa-style  system  of 
margining  should  understand  that  he  or  she 
may  be  required  to  pay  additional  margin  in 
the  case  of  adverse  market  movements. 

(5)  Profit  potential  of  an  option  position. 
An  option  customer  should  carefully 
calculate  the  price  which  the  underijring 
futures  contract  or  underlying  phvsical 
commodity  would  have  to  reach  for  tha 
option  position  to  become  profitable.  Under 
a  stock-style  margining  system,  this  price 
would  include  the  amount  by  which  tha 
underlying  futurea  contract  or  underlying 
physical  commodity  would  have  to  rise 
above  or  Cdl  below  the  strike  price  to  cover 
the  sum  of  the  premium  and  all  other  costs 
incurred  in  entering  into  and  exercising  or 
closii^  (ofbetting)  tha  commodity  option 
poaition.  Under  a  future-style  margining 
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system,  option  positions  would  be  marked- 
to-market.  and  gains  and  losses  would  be 
paid  and  collected  daily,  and  an  option 
position  would  become  profitable  once  the 
variation  margin  collected  exceeded  the  cost 
of  entering  the  contract  position. 

Also,  an  option  customer  should  be  aware 
of  the  risk  that  the  futures  price  prevailing  at 
the  opening  of  the  next  trading  day  may  be 
substantially  different  from  the  futures  price 
which  prevailed  when  the  option  was 
exercised.  Similariy,  for  options  on  physicals 
that  are  cash  settled,  the  physicals  price 
prevailing  at  the  time  the  option  is  exercised 
may  difEsr  substantially  from  the  cash 
setUement  price  that  is  determined  at  a  later 
time.  Hius.  if  a  customer  does  not  cover  the 
position  against  the  possibility  of  underlying 
commodity  price  change,  the  realized  price 
xtpaa  option  exercise  may  differ  substantially 
finmi  that  which  existed  at  the  time  of 
exercise. 
•         •         •         •         • 

.  Issued  in  Washington.  D.C,  on  this  15th 
day  of  December,  1997,  by  the  Commodity 
Futures  Trading  Commission. 
|aaaA.Wibh. 
SacTBtaryofthe  CoamUsskm. 
(FR  Doc.  97-33125  Filed  12-16-97;  8:45  ami 
•1-01-f 


DEPARTMENT  OF  THE  TREASURY 

NManwl  Ravanua  Sannoa 

26CFRPart1 
[REa^061t3-«71 
MN 154S-AV15 

Cartain  Invaatmant  Incoma 

kOBtCV:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  pubuc  hearing. 

SUMMARY:  This  document  contains  * 
proposed  regidations  relating  to  the 
treatment  of  certain  investment  income 
imder  the  qualifying  income  provisions 
of  section  7704(d)  and  the  application  of 
the  passive  activity  loss  rules  to 
publicly  traded  partnershiiM.  The 
regulations  would  afCect  the 
clMsification  of  certain  partnerships  for 
federal  tax  piuposes  and  would  also 
affect  the  passive  activity  loss 
limitations  with  respect  to  items 
attributable  to  publicly  traded 
partnerships.  This  document  also 
contains  a  notice  of  public  bearing  on 
these  proposed  regulations. 
DATES:  Written  conunents  must  be 
received  by  March  19, 1998.  Requests  to 
speak  (with  outlines  of  oral  comments) 
at  a  public  hearing  scheduled  for  April 
28, 1998,  at  10  a.m.,  must  be  received 
by  April  7,  1998. 
ADDRESSES:  Send  submiss)ans  to: 
GC:DOMKX)RP:R  (REG-105163-97), 


room  5228,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station. 
Washington.  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  between  the  houn  of  8  a.m. 
and  5  p.m.  to:  CX:JX)MK:0RP:R  (REG- 
105163-97),  Ckjurier's  Desk.  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington.  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  of 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.ir8.ustreas.gov/prod/ 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  Room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC. 

FOR  FURTHER  MFORMATION  CONTACT: 
Concerning  the  regulations,  Christopher 
Kelley.  (202)  622-3080;  concerning 
submissions  and  the  hearing, 
Evangelista  Lee,  (202)  622-7190  (not 
toll-free  niunbers). 

SUPPtaiENTARY  aronMATMN: 

Introduction 

This  documffiit  proposes  to  add 
§  1.7704-3  to  the  Income  Tax 
R^ulations  (26  CFR  part  1)  relating  to 
the  definition  of  qualifying  income  for 
publicly  traded  partnerships  under 
sectfon  7704(d)  of  the  Internal  Revenue 
Code  (Code).  Tliis  document  also 
propoaes  to  amend  §  1.469-10  of  the 
Income  Tax  Regulations  relating  to  the 
application  of  section  469  of  the  Code 
to  publicly  traded  partnerships. 

Eiqplanation  of  Proviaions 

Qualifying  Income 

Section  7704  of  the  Code  provides 
that  a  publicly  traded  partnership  is 
generally  treated  as  a  corporation  for 
federal  tax  purposes  imless  90  percent 
or  more  of  die  gross  income  of  the 
partnership  consists  of  qualifying 
income.  Section  7704(d)  defines 
qualifying  income  to  include  certain 
types  of  passive  investment  income, 
such  as  interest,  dividends,  real 
properfy  rents,  and  income  that  woidd 
qualify  imder  the  regulated  investment 
company  provisions  in  section  85.1(b)(2) 
or  the  nel  estate  investment  trust 
provisions  in  section  856(c)(2).  Since 
section  7704  was  enacted,  bowever, 
several  new  types  of  financial 
instruments  have  been  developed  that 
generate  passive-type  investment 
income  similar  to  interest  and 
dividends.  The  preamble  to  the 
regulations  under  §  1.7704-1,  issued 
December  4, 1995,  (regarding  the 
definition  of  public  trading)  requested 
comments  from  the  public  on  the 


definition  of  qualifying  income  fw 
investment  partnerships  and  other 
'partnerships  engaged  in  various  types  of 
sectirities  transactions. 

In  response  to  comments  received,  the 
proposed  regulations  provide  that 
qualifying  ircome  for  purposes  of 
section  7704(c)  includes  income  from 
holding  annuities,  income  from  notional 
principal  contracts  (as  defined  in 
§  1.446-3),  and  other  substantially 
similar  income  from  ordinary  and 
routine  investments  to  the  extent 
determined  by  the  Commissioner. 
Qualifying  income,  however,  includes 
income  from  a  notional  principal 
contract  only  if  the  properfy,  income,  or 
cash  flow  that  measures  the  amounts  to 
which  the  partnership  is  entitied  under 
the  contract  would  give  rise  to 
qualifying  income  if  held  (»  received 
directiy  by  the  partnership.  The 
proposed  regulations  also  confirm  that 
capital  gain  from  the  sale  of  stock  is 
qtialifying  income,  regardless  of 
whether  the  stock  pays  dividends.  The 
proposed  regulations  also  provide  that 
qualifying  income  (as  defined  in  the 
prop<Med  r^ulations)  does  not  include 
income  derived  in  the  ordinary  course 
of  a  trade  or  business  by  a  broker, 
dealer,  or  market  maker.  Income  derived 
by  traders  and  investors  can  be 
qualifying  income  tmder  the  propoaed 
regulations.  The  proposed  regulaticnu, 
including  the  trade  or  business 
restriction,  are  consistent  with  the 
legislative  history  of  section  7704, 
which  indicates  that  the  exception  far 
passive  investment  income  was 
intended  to  distinguish  between 
partnerships  engaged  in  investment 
activities  and  those  partnerships 
engaged  in  active  business  activities  that 
are  more  typically  conducted  in 
corporate  farm.  See  H.R  Rep.  No.  391 
(Part  2).  100th  Cong.,  1st  Sess.  1066-69 
(House  Report).  The  IRS  also  requests 
comments  on  the  appropriate  way  to 
determine  how  gaiiu  sboudd  be 
measured  for  purposes  of  determining 
whether  90  p«cent  or  more  of  the 
partnership's  gross  income  is  qualifying 
income  when  a  partnership  makes  a 
mixed  straddle  account  election  under 
§  1.1092(b>-4T.  The  IRS  believes  that 
use  of  the  daily  mark-to-market  method 
provided  for  by  §  1.1092(b>-4T  would 
be  inconsistent  with  the  congressional 
purpose  behind  section  7704. 

Passive  Activity  Loss  Rules 

Section  469(a)  generally  provides  that 
if  for  any  taxable  year  the  taxpayer  is  an 
individiial.  estate,  trust,  closely  held  C 
corporation,  or  personal  service 
corporation,  neither  the  passive  activify 
loss  nor  the  passive  activify  credit  for 
the  tax^le  year  is  allowed.  Section 
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4d9(k)  provides  that  section  469  applies 
separately  with  respect  to  items 
attributable  to  each  publicly  traded 
partnership.  Section  469(kli(2)  definaa  a 
publicly  traded  partnenhip  in  the  sanM 
manner  as  section  7704(b).  The 
legislative  history  of  section  469(k) 
indicates  that  the  term  publicly  traded 
partnership  has  the  same  meaning  for 
purposes  of  section  469(k)  as  it  does  for 
purposes  of  section  7704.  See  H.R.  Rep. 
No.  495.  100th  Cong.,  1st  Sees.  952-53 
(1987)  (Conference  Report).  In  addition. 
Notice  8»-75  (1988-2  C.B.  386) 
provided  the  same  guidance  on  the 
definition  of  a  publicly  traded 
partnership  for  purposes  of  both 
sections  469(k)  and  7704. 

The  recently  issued  regulations  under 
§  1.7704-1,  however,  define  a  publicly 
traded  partnenhip  only  for  purposes  of 
section  7704.  The  proposed  regulatioru 
implement  the  legislative  history  of 
section  469(k)  by  providing  that  the 
definition  of  a  publicly  traded 
partnership  for  purposes  of  section 
460(k)  is  the  same  as  the  definition  of 
publicly  traded  partnership  under 
section  7704. 


These  regulations  are  proposed  to 
apply  for  taxable  yeara  of  a  partnership 
beginning  on  or  after  the  date  the  final 
regulatioru  are  published  in  the  Federal 


Special  Aaalyaaa 

It  has  been  determined  that  this  notioe 
of  proposed  rulemaking  is  not  a 
■i^oificant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C  chapter  5)  does  not  apply  to  these 
regulatioru,  and  because  the  regulatioru 
do  not  impose  a  collection  of 
information  on  small  entitiea,  a 
Regulatory  Flexibility  Artalysls  is  not 
required.  Punuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 


■Is  and  PabUc  Hearty 

Before  these  proposed  regulatioru  are 
adopted  as  final  regulatioru, 
coruideration  will  be  given  to  any 
written  corrunents  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS.  All 
comments  will  be  svailable  for  public 
irupection  and  copying. 

A  public  hearing  has  been  scheduled 
far  Tuesday,  April  28. 1998.  at  10  a.m.. 


in  Room  2615.  Internal  Revenue 
Building,  1111  Coiutitution  Avenue 
NW.,  Washington.  DC.  Becaiue  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Interrul  Revenue 
Building  lobby  more  than  IS  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(aM3) 
apply  to  the  hearing.  Persons  that  wish 
to  present  oral  comments  at  the  hearing 
must  submit  timely  written  coooments 
(preferably  a  signed  origirul  and  eight 
(8)  copies)  by  March  19,  1998  and 
submit  an  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  by  April  7. 1908. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
conunents. 

An  agenda  showing  the  scheduling  of 
the  speaken  will  be  prepared  after  the 
deadlhie  for  receiving  outiines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information:  The  principal 
author  of  these  regulations  is 
Christopher  Kelley,  Office  of  Chief 
Counsel  (Passthrougbs  and  Special 
Industries).  However,  other  persormri 
from  the  IRS  and  Treasury  Department 
participated  in  their  development 

List  of  Subjects  in  29  CTK  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  AasendmeBts  to  tne 
Kegidations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  ss  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Aniharltjr:  28  U.S.C  7805  *  *  *. 

Par.  2.  Section  1.469-10  is  revised  to 
read  as  follows: 


f1.4M-10 


(a)  (Reserved). 

(b)  Publicly  traded  partnenhip — (1)  In 
general.  For  purposes  of  section  469(k), 
a  partnenhip  is  a  publicly  traded 
partnenhip  only  if  the  partnenhip  is  a 
publicly  traded  partnership  as  defined 
in  §1.7704-1. 

(2)  Effective  date.  This  section  applies 
for  taxable  yean  of  a  partnenhip 
beginning  on  or  after  the  date  final 
regulatioru  are  published  in  the  Federal 

PBr.3.  Section  1.7704-3  is  added  to 
read  as  foUovn: 


7704(d)(1),  qualifying  income  includes 
capital  gain  from  the  sale  of  stock, 
income  from  holding  armuities,  income 
from  notional  principal  contracts  (as 
defined  in  §  1.446-3).  and  other 
substantially  similar  income  from 
ordinary  and  routine  investments  to  the 
extent  determined  by  the  Conunissioner. 
Income  from  a  notional  principal 
contract  is  included  in  qualifying 
income  only  if  the  property,  income,  or 
cash  flow  that  measures  the  amounts  to 
which  the  partnenhip  is  entitied  under 
the  contract  would  give  rise  to 
qualifying  income  if  held  or  received 
directiy  by  the  partnership. 
.  (2)  Limitations.  Qualifying  income  as 
defined  in  paragraph  (a)(1)  of  this 
section  does  not  include  income  derived 
in  the  ordiruuy  course  of  a  trade  or 
biuiness.  For  purposes  of  the  preceding 
sentence,  income  derived  from  an  asset 
with  respect  to  which  the  partnership  is 
a  broker,  market  ooaker,  or  dealw  is 
treated  as  income  derived  in  the 
ordinary  course  of  a  trade  or  business: 
income  derived  fiom  an  asset  with 
respect  to  which  the  taxpayer  is  a  trader 
or  investor  is  not  treated  as  income 
derived  in  the  ordinary  course  of  a  trade 
or  business. 

(b)  Effective  date.  This  section  applies 
for  taxable  yeara  of  a  partnenhip 
beginning  on  or  after  the  date  final 
regulatioru  are  published  in  the  Federal 


Michael  P.  Dolan. 

Acting  CoauniMfioner  of  Internal  Revenue. 

(FR  Doc.  97-33105  Filed  12-18-97;  8:45  am) 


BIVIRONMENTAL  PnOTECnON 
AGENCY 
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Approval  and  Promulgallon  Of  Stat* 
Imptomantatlon  Plana  (SIP)  for  Taiaa: 
Aooalaralad  VaMcIa  Rattfamanl  (AVR) 


AOCNCV:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


11.7704-3    QuaMylngI 

(a)  Csrlain  inveetment  income — (1)  In 
general.  For  purppses  of  section 


The  Envirorunental  Protection 
Agency  (EPA)  is  proposing  to 
disapprove  the  SIP  revision  submitted 
by  the  State  of  Texas  for  the  Accelerated 
Vehicle  Retirement  (AVR)  program 
which  allows  stationary  sources  to 
purchase  Emission  Reduction  Credits 
(ERCs)  through  a  vehicle  scrappage 
program.  For  areas  which  fece  relatively 
high  stationary  source  control  costs. 
Mobile  Emission  Reduction  Credits 
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(MERCs)  offer  stationary  sources 
another  option  to  achieve  required 
emission  reductioru  through  early 
retirement  and  scrappage  of  motor 
vehicles  which  fail  mandated  emissioru 
testing.  The  EPA  is  proposing 
disapproval  because  the  State's  AVR  SIP 
revision  uses  a  vehicle  enussion  testing 
method  from  a  vehicle  Irupection  and 
Maintenance  (I/M)  program  that  has 
changed  since  the  ARV  SIP  was 
submitted.  This  action  is  being  taken 
under  sectioru  110  and  182  of  the  Clean 
Air  Act,  as  amended  in  1990  (the  Act). 
DATES:  Comments  must  be  received  on 
or  before  January  20. 1998. 
ADDRESSES:  Written  conunents  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs.  Chief,  Air  Planning 
Section,  at  the  EPA  Region  6  Office 
listed.  Copies  of  the  documents  relevant 
to  this  action  area  available  for  public 
irupection  during  nomud  business 
houn  at  the  following  locatioru.  Persoru 
interested  ^  examining  these 
dociunents  should  make  an 
appointnumt  with  the  appropriate  office 
at  least  24  houn  before  die  visiting 
day  .Envirorunental  Protection  Agency, 
Region  6.  Air  Plarming  Section  (6PD-L). 
1445  Ross  Avenue,  suite  700,  Dallas, 
Texas  75202-2733.Texas  Natural 
Resource  Coiuervation  Commission, 
12100  Paric  35  Circle.  Austin.  Texas 
78711-3087. 

FOR  FURTHER  MFORMATION  QONTACT:  Ms. 
Sandra  Rermie.  Air  Planning  Section 
(6PD-L).  EPA  Region  6. 1445  Ross 
Avenue.  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7367. 
SUPPLEMBITARY  SVORNATKM: 

LBackground 

The  Act  broadly  encourages,  and  in 
Title  I  of  the  Act.  mandates.  States  to 
develop  and  fiacilitate  market-based 
approaches  for  achieving  the 
envirorunental  goals  of  the  Act  far 
attainment  and  maintenance  of  the 
National  Ambient  Air  Qualify 
Standards,  and  to  meet  associated 
emission  reduction  milestoryes.  The 
Agency  has  developed  compreheruive 
guidance  and  rules  (as  required  by  the 
Act)  for  States  and  individual  sources  to 
follow  in  designing  and  adopting  such 
programs  for  inclusion  iA  SEPs.  llie 
Economic  Incentive  Program  (EIP)  Rules 
(April  7. 1994.  59  FR  16690-16717) 
provide  a  broad  framework  for  the 
development  and  use  of  a  wide  variefy 
of  incentive  strategies  for  stationary, 
area,  and/or  mobile  sources.  One  such 
approach  is  the  generation  and  trading 
of  ERCs,  which  historically  have  been 
allowed  under  guidance  provided  in  the 
1986  Emission  Trading  Policy 
Statement  In  certain  areas  where 


emission  control  costs  for  stationary 
sources  may  be  high  relative  to  mobile 
source  control  costs,  creating  EIPs 
which  allow  for  the  trading  of  emission 
reduction  credito  from  mobile  sources  to 
stationary  sources  can  be  beneficial. 

On  October  31. 1994.  the  State  of 
Texas  submitted  reviaioiu  to  the  SIP 
making  changes  to  the  Texas 
Administrative  Code  (30  TAC),  Chapter 
114:  Control  of  Air  Pollution  from  Motor 
Vehicles.  In  this  revision,  section 
114.29.  Accelerated  Vehicle  Retirement 
Program,  was  added  to  the  Code.  The 
new  section  provides  specific 
requirementa  for  the  purchase, 
screening,  and  processing  of  scrappage 
vehicles,  so  that  all  emission  reductioru 
generated  through  AVR  are  creditable, 
enforceeble,  surpliu.  quantifiable,  and 
permanent.  The  scrappage  program 
requires  all  potential  vehicles  to  get  an 
"IM240"  emission  test  at  an  I/M  testing 
Cscilify. 

The  AVR  program  was  plarmed  when 
the  State  was  intending  to  implement  an 
I/M  program  which  utilized  the  IM240 
emission  test  in  a  centralized,  test-only 
setting.  The  I/M  program  was  designed, 
developed,  and  began  operation  in 
January  1995.  before  being  halted  by  the 
Governor  and  the  Texas  L^islature. 

However,  various  states,  mcluding 
Texas,  desired  greater  flexibilify  in 
implementing  uieir  I/M  progranu.  On 
September  18. 1995.  EPA  revised  and 
finalized  I/M  rules  that  gave  states  much 
greater  flexibilify  in  implementing  I/M 
progranu.  One  element  of  the  I/M 
flexibilify  amendments  included  a 
provision  for  a  new  low  enhanced 
performance  standard  that  would  allow 
for  less  stringent  I/M  progranu  if  overall 
air  qualify  goals  were  met  In  addition, 
on  November  28, 1995.  President 
Clinton  signed  tbe  National  Highway 
System  Designation  Act  of  1995 
(NHSDA)  which  allowed  even  greater 
flexibilify  in  I/M  prograrru  for  states, 
especially  in  the  area  of  emission 
reduction  estinutes. 

In  resporue  to  this  additional 
flexibilify.  the  State  of  Texas,  in  a  letter 
dated  March  12, 1996,  submitted  ite 
revised  I/M  program  to  the  Region  6 
office  within  the  submission  deadlines 
contained  in  the  NHSDA.  The  EPA 
granted  conditioiul  interim  approval 
(July  11. 1997. 62  FR  37138)  of  the 
revised  Texas  I/M  plan.  As  a  result,  the 
State  has  implemented  a  decentralized 
testing  network  which  allows  for  both 
test-and-repair  and  test-only  stations, 
and  includes  remote  seruing.  Testing 
statioiu  administer  a  two-speed  idle 
test  This  program  is  referred  to  as  the 
Texas  Motorist  Choice  Program.  With 
the  IM240  test  no  longer  available,  the 
tailpipe  emission  measurementa  needed 


for  AVR  calculatiom  as  outlined  in 
section  114.29  of  30  TAC  114  cannot  be 
obtained.  The  EPA  believes  this  is  a 
significant  deficiency  which  prohibits 
approval  of  the  SIP  under  section  110  of 
the  Act  J 

IL  Eralnatton  of  Accderaled  Valdde 
(AVR)  SIP 


Several  key  program  elemento  in  EIP 
rules  must  gerusrally  be  included  in  any 
MERC  program  to  eiuure  that  the  EIP 
principles  and  requirementa  are  met 
One  of  the  elementa  calls  for  credible, 
workable,  replicable  procedures  for 
quantifying  emissioru  and/or  emission- 
related  parameten. 

In  the  State's  submittal,  emission 
reductioru  in  granu/vehicle/yeer  for 
each  vehicle  are  calculated  tuing 
tailpipe  emissioru.  evapwative 
emissioru.  vehicle  replacement 
emissioru,  and  vehicle  ndles  traveled. 
Tailpipe  emissioru  are  measured  by 
luing  the  IM240  test  The  MERCs  are 
calculated  in  toru/year  from  the 
emission  reductioru  from  all  vehicles  in 
a  scrappage  program. 

The  owner  of  a  scrappage  vehicle 
must  obtain  an  IM240  vehicle  emissitui 
certificate  at  a  testing  fecilify  showing 
that  the  vehicle  has  failed  the  mand^sd 
emissioru  test  prior  to  the  sale  (rf  the 
vehicle  to  a  scrappage  program.  A 
motorist  must  submit  die  vehicle  to  an 
emissioru  test  according  to  specific 
procedures  outlined  in  the  SIP.  In  the 
Texas  Motorist  Choice  I/M  program, 
which  is  in  operation,  die  test  statioru 
offer  only  the  idle  test  The  IM240  test 
is  not  an  option.  Consequentiy,  tailpipe 
emissioru  can  no  longer  be  quantified 
according  to  the  procedure  outlined  in 
the  SIP.  This  preventa  the  State  from 
satisfying  the  program  element  for 
obtaining  credible  emissions  data. 

In  summary,  the  Texas  AVR  SIP 
submittal  does  not  reflect  current 
progranu  which  are  necessary  to 
implement  the  scrappage  program  as 
designed.  Based  on  the  analysis,  EPA 
caimot  approve  the  Texas  AVR  SIP. 

m.  Proposed  Action 

The  EPA  proposes  to  disapprove  die 
Texas  AVR  SIP  under  sections  110  and 
182  since  the  State  failed  to  update 
elementa  of  the  AVR  SIP  submitted 
October  31. 1994.  The  AVR  SIP 
submittal  representa  vehicle  emissfon 
testing  for  vehicle  scrappage  using  an  1/ 
M  loaded  mode  traiuient  emission  test 
(IM240).  The  Texas  Legislature  halted 
the  operation  of  that  particular  program, 
and  has  since  chosen  to  implement  a 
different  I/M  program,  the  Texas 
Motorist  CHBIce  Program,  which 
requires  a  two-speed  idle  test  This  test 
has  not  been  shown  to  be  equivalent  to 
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the  IM240  teat.  ConMquently.  the  AVR 
SIP  is  not  applicable  to  current 
programs  as  submitted. 

J  his  revision  is  not  required  by  the 
.  Therefore,  this  proposed 
disapproval  action  does  not  impose 
sanctions  for  failure  to  meet  Act 
requirements. 

The  EPA  is  soliciting  public  comment 
on  the  proposed  action  discussed  in  this 
document  or  on  other  relevant  matters. 
These  comments  will  be  considered 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rule  making  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  Addreaaes  section  of 
this  document. 

Nothing  in  today's  action  should  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

The  Regional  Administrator's 
decision  to  approve  or  disapprove  the 
AVR  SIP  revision  will  be  based  on 
whether  it  meets  the  requirements  of 
section  110(aX2)(AHK)  and  part  D  of 
the  Act.  as  amended,  and  EPA 
regulations  in  40  CFR  part  51. 

IV.  AdminiatratJye  Rsquireinenta 

A.  ExecvtJve  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
•saeaaing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C 
603  and  604.  Alternatively.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

"The  EPA's  proposed  disapproval  of 
the  State  request  under  sections  1 10  and 
301 ,  and  subchapter  I,  part  D  of  the  Act 
does  not  afEsct  any  existing 
requirements  applicable  to  small 
entities.  Any  preexisting  Federal 
requirements  remain  in  place  after  this 
proposed  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  aflbct  its  State-enforceability. 
Moreover,  the  EPA's  disappflKral  of  the 
submittal  does  not  impose  any  new 
Federal  requirements.  Therefore,  the 


EPA  certifies  that  this  proposed 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements,  nor 
does  it  impose  any  new  Federal 
requirements. 

C.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandate  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local  or  tribal  governments  in  aggregate; 
or  to  the  private  sector,  of  SlOO  million 
or  more.  Under  section  205,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significanUy  or  uniquely  impacted  by 
the  rule. 

The  EPA  has  determined  that  the 
proposed  disapproval  action  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  does 
not  impose  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  ox  ■ 
private  sector,  result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  proteotion.  Air 
pollution  control.  Ozone.  Volatile 
organic  compounds. 

Dated:  [)sc*iiiber  10. 1997. 
Lynda  F.  Cairall. 

Acting  Deputy  Regional  AdminiMtrator, 
Region  VI. 

(FR  Doc.  97-33222  Filed  12-16-97;  8:45  am] 


ENVinONMENTAL  PROTECTION 
AQENCY 

40CFRPart81 

[CA  004  BU;  FRL-6037-SI 

Designation  of  Atsm  for  Air  Quality 
Planning  Purpoaas;  State  of  Cailfomla; 
Radaaignation  of  tfta  San''Franciaco 
Bay  Area  to  Nonattainment  for  Ozone 

AQCNCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


Area  (Bay  Area)  from  moderate 
nonattainment  for  the  federal  1-hour 
ozone  standard  to  attainment  (60  FR 
27028).  The  redesignation  became 
effective  on  June  21, 1995.  Two  days 
later,  the  Bay  Area  experienced  its  first 
violation  of  the  federal  1-hour  ozone 
standard  as  an  attainment  area.  There 
have  been  a  total  of  43  exceedancas  and 
17  violations  of  the  standard  since 
redesignation.  The  Clean  Air  Act  (CAA 
or  Act)  provides  that  EPA  may  at  any 
time  notify  the  Governor  that  available 
air  quality  information  indicates  that  the 
designation  of  an  area  within  the  State 
should  be  revised.  EPA  must  consider 
the  response  from  the  Governor  as  w^ 
as  public  comment  on  the  proposed 
redesignation  before  finalizing  its 
action. 

On  August  21, 1907.  EPA  sent  a  letter 
to  the  Governor  of  California  notifying 
him  of  the  Agency's  intent  to 
redesignate  the  Bay  Area  from 
attainment  to  nonattainment  of  the 
federal  1-hour  ozone  standardrin 
today's  action,  EPA  is  proposing  to 
redesignate  the  Bay  Area  as  a 
nonattainment  area  for  ozone. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
February  17. 1998.  Comments  should  be 
addressed  to  the  contact  listed  below. 

ADDRESSES:  EPA's  technical  support 
document  and  other  supporting 
documentation  for  the  proposal  are  ' 
contained  in  the  docket  for  this 
rulemaking.  A  copy  of  this  document 
and  the  technical  support  document  are 
also  available  in  the  air  programs 
section  of  EPA  Region  DCs  website. 
http://www.epa.gov/region09.  The 
docket  is  available  for  inspection  during 
normal  business  hours  at  EPA  Region 
DC.  Planning  OfBce.  Air  Division.  17th 
Floor,  75  Hawthorne  Street,  San 
Francisco,  California  94105.  (415)  744- 
1288. 

FOM  nmTHBI  MRMMATMM  CONTACT: 
Dave  Jesson.  Planning  OfiBce  (AIR-2), 
Air  Division.  EPA  Region  DC.  75 
Hawthorne  Street.  San  Rrancisco.  CA 
0410S.  (415)  744-1288. 


r:  On  May  22. 1995.  EPA 
redesignated  the  San  Francisco  Bay 


SUPPUBefTARY  aVOfMATKM: 

L  Backgrooiid   , 

A.  Original  Designation 

The  Bay  Area  was  originally 
designated  under  section  107  of  the 
1977  CAA  as  nonattainment  for  ozone 
on  March  3, 1978  (40  CFR  81.305).  The 
Bay  Area  consists  of  the  following 
counties:  Alameda,  Contra  Costa,  Marin, 
Napa,  San  Francisco,  San  Mateo,  Santa 
Clva.  Solano  (part),  and  Sonoma  (part). 
Following  the  1990  amendments  to  the 
Act,  the  area  was  classified  by  operation 
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of  law.  undOT  section  181(a).  i 
"moderate"  nonattainment  area.  (56  FR 
56694.  November  6, 1991). 

B.  Redeaignation  to  Attairanent 

On  Novendiet  12, 1003.  after  three 
jreers  without  any  Violationr  of  the 
federal  ozone  standard  according  to 
quality  assured  ambient  air  qtiality  data 
from  the  official  monitoring  network  *  of 
the  Bay  Area  Air  Quality  Management 
District  <Bay  Aree,  District,  or 
BAA(^4D).  the  California  Air  Resources 
Board  (CARB)  sirtmdtted  to  EPA  for 
approval  •  malBteBance  plan  and  a 
request  to  redesignate  the  Bay  Ane 
ozone  nonattainment  asea  to  attaimnenL 
On  September  28. 1994;  EPA  proposed 
to  approve  the  State  of  CaUfbmia's 
submittal  (59  FR  49361).  On  May  22,^ 
1995.  EPA  published  the  final  rule 
redesignating  the  Bay  Avea  to 
attainment  for  ozone  (60  FR  27028).  The 
redesignation  to  attainment  become 
effective  on  June  21, 1995. 

C  Violatioru  of  the  Oxorte  Standard 
After  Redesignation 

Despite  implemeBtatian  of  naoet  of  the 
meesuras  in  the  Bey  Arse's  maintenance 
plan,  the  Bay  Area's  monitoring- 
netwrotk^  hu  recorded  46  exceedences 
(43  since  the  redesignation  to 
attainment  in  |tme  1995)  and  17 
violations  of  the  fiederal  1-hour  ozone 
standard  over  the  3-year  period  1904- 
1996.3 


'Thw  w—nomoMtared  viol«tion»oftfa» 
fMtanl  ocom  ilaDdwd  «t  the  DMxtet't  official  Stat* 
and  Local  Air  MooitoriivSUflian  (SLAMS)  natwotk 
moailota.  Thwa  wara.  howavar,  two  yialallnnaat 
spaciai  pufpoae  mtmiton  (SPMa)  thai  wara 
wtaMiihi  J  far  miwchywyoaaa.  EPA  araa  mm* 
of  thaaa  violatioM  ■itfaatiaM'it  ndaiiyialBd  tha 
«aa  to  aWaliiiaMU  Hoxaivar,  BPA  axduded  tlaaa 
data  bacaiiaeQwonitowwata  not  part  of  the 
olBciai  moeitoriiif  aatwoffc  Hid  wat»iMil  iatandad 
to  aaoaitor  mWaat  air  quality  far  ftdwal 
cwapliawoa  pmpoaar.  Ftar  policy  laaaoaa,  BPA  did 
not  wBBt  to  dtywinni  tba  Bay  Aiaa.  or  othw  aiaar, 
fnm  aaHNiaWin  moadtaai  far  raaaanch  ptnpoMa. 
BPA  haa  liiica  datarminad  that  all  qaattty  aMurad 
data  that  MMal  tiia  faquiTMBaata  of  4S  CFR  sa.14, 
with  dM  axcaptiaa  of  Ona  particalala  mattar  data 
(PM-2.S),  iDoal  ba  cmmUimmd  far  any  tagnlatory 
puipoaa.  inclwding  an  oaona  radari^atiwi  action. 
(AufoM  22. 1SS7  waaanrandiun  antitlad.  "Agincy 
Policy  on  the  Uaa  of  Spaciai  Puipoaa  Moaitoring 
Data."  ftom  Ihhn  Saits.  Diiactor  of  the  Office  of  Air 
QuaUty  PlauiiaB  '"^  Standarda.  to  Air  Diviiion 
Oiiactors,  EPA  Ri^iaM  I-X)  While  EPA  has 

1  that  the  SPMa  dau  ahould  have  been 
I  in  the  ISSS  ledeaignatioa  action,  the 
Ayncy  ia  not  haring  today'*  paopoaed  actioa  on 
theae  data.  Today**  action  i*  baaed  on  the  17 
vicdationa  recorded  durii«  1905  and  1996. 

I  Air  quality  in  tba  Bay  Are*  is  monitored  by  the 
Diatricf  •  Stale  ead  Local  Air  Monitoring  Station 
(SLAMS)  natwork.  which  compriaea  24  monitoring 
italiena.  All  data  mud  be  quality  assuiad. 

>  As  required  by  sectioD  17SA  of  the  Act.  the  Bay 
Arae  maintenance  plan  contains  oontingsncy 
meesure*  that  ahould  ba  deeigned  to  OMrect  any 
violation  of  the  standard  occurring  altar 
radesigoatioo  to  attainment  Ttie  Bey  Araa 


An  exceedanca  of  the  l-hourijzone 
standard  occtirs  when  die  hotirly 
average  ozone  concentration  at  a  given 
monitoring  site  is  greater  than  or  equal 
to  .125  ppm.  A  violation  of  the  standard 
occurs  when  the  expected  number  of 
dajTS  per  calendar  year  with  mn'giTniim 
houriy  average  ozone  concentrations 
above  0.12  ppm  is  greater  than  one.  40 
CFR  part  50.9.  The  average  ntunber  of 
days  is  calculated  frw  e  3-year  period.  40 
CFR  part  50,  appendix  H.  This  3-ye» 
perioid  was  estaUished  to  reduce  the 
impact  of  yearly  fluctuations  in  ozime 
levels.  Table  1  lists  both  the 
exceedences  sad  the  3-yeer  average 
number  of  days  over  the  1-hour  ozone 
standard  fiw  eech  SLAMS  monitaring 
site  in  the  Bay  Area  iw  the  pedod  1994- 
1906* 

Table  1.— Average  Number  of 
exceb3ances  for  the  ozone 
Slams  Network  1994-1996 


Observed 

Avenge 

iMorannnQ  aaa 

ttwi 

number  ot 

stsndBfd 

psryeer 

Uvamnre .. 

17 

5.7 

OMSnd 

0 

OX) 

San  Leendro 

i 

1.0 

a? 

Hay«««d     .-^... 

2 

a? 

Conooid .. 

4 

1.3 

rscnmona  _»«»« 

0 

0.0 

BeVtei  WMd 

2 

a? 

PNMxsg  ._.„.«^.. 

0 

ao 

Ssn  RefesI 

0 

ao 

N^>a 

1 
0 

0.3 
OJQ 

H0OTWOOQ  Oty   .... 

1 

03 

Qlray ^ 

1 

0J3 

S«iJoee(4th 

wnPBS^  ■—....mm— 

1 

03 

LosQeloe 

5 

1.7 

Mountain  View  ... 

0 

ao 

SsnJaee(W. 

Sen  Carton  .^ 

0 

OuO 

San  Jose  (Pied- 

«■ 

mono  „  

3 

1i» 

SMltafUn 

•        2 

a7 

FiMM^ 

1 

0.3 

Vsisio  » 

1 

03 

SsnlaRosa  _ 

0 

oo 

Sonoma  .._»...„. 

0 

ao 

Souree:  AIRS/AQS. 
D.  Petitiona  to  the  Admmistrator 

EPA  ha8«Bceived  two  petitions 
requesting  that  the  Administiator 
redesignate  the  Bay  Area  to 


nonattainment  with  the  federal  l-hour 
ozone  standard.  On  March  31, 1997,  die 
Sierra  Club  and  Communities  for  a 
Better  Environment  requested  that  EPA 
withdraw  the  1995  redesignation  action, 
or  alternatively  redesignate  dw  arse  to 
nonattainment.  The  Siora  Qub  also 
requested  that  EPA  issue  a  section 
110(k)(5)  SIP  call  based  on  die 
inadetiuacy  of  the  current  SIP.*  On  JvHtj 
14, 1997,  U.S.  CcmgressmanGary  Cottdit 
and  a  coalition  of  federal,  state  and  local 
riected  oftcials  and  public  interest  and 
industry  groups  from  downwind  areas 
(primarily  the  Sen  Joaquin  Valley)  ako 
requested  that  EPA  witfadxaw4l>B  1005 
redesignation  to  attainment,  or^ 
alternatively  redesignate  die  area  to 
nonattainment  and  issue  a  SIP  call. 

E.  AppUcab^  Statutory  ProvisionM 

Sectioo  107(dX3)  of  the  Act  gives  the 
Administrator  the  authority  to 
redesignate  areas.  Under  this  provision, 
the  Administrstor  may  "(0)n  the  basis 
of  sir  (pudity  data,  planning  and  control 
consideratiOTis.  or  uy  other  air  quality^ 
related  considerations  the  Administrator 
deems  appropriate.  *  *  *  at  any  time 
notify  this  Governor  of  any  State  that 
available  information  indicates  that  die 
designation  of  any  aree  *  *  •  should  be 
revised."  Section  107(dX3XA).  The 
Governor  then  has  120  days  to  submit 
the  redesignation.  as  the  Governor 
considers  appropriate.  Section 
107(dX3)(B).  The  Administrator  must 
promulgate  the  redesignation  within 
120  days  of  the  Governor's  response. 
The  Administrator  may  make  eny 
modifjcations  to  the  Governor's 
redesignation  niddch  she  deems 
necessary,  but  must  notify  the  Governor 
of  such  rhangiia  60  dsjTs  before 
promulgating  s  final  redesignation.  If 
the  Go^wmor  does  not  submit  the 
redesi^iation.  the  Administzatar  shall 
promulgBto  the  redesignatiaa  whidi  she 
deems  appropriate.  Section  107(dX3XC). 
EPA  netified  the  Governor  of  Cali&niia 
by  letter  dated  August  21. 1997.  that 
EPA  believes  that,  based  on  sir  qualify 
data,  the  Bay  Area  should  be 
redesignated  to  nonattainment'  The 


maintenance  plan  contain*  six  equipment-cpedfic 
NOx  controls  end  aavaral  inqjitmniants  to  the 
fcdarally  mandated  Banc  Inqtection  and 
Maintenance  Program  (I/M).  While  the  District  is 
continuing  to  implaaaent  the  contingency  meeiurei 
in  it*  maintenance  plan,  the  wneining  emiasion 
reduction*  to  ba  gatnad  fcom  tha*e  meesure*  total 
1.2  ton*  per  day  fai  NOx  reductions  and  almost  no 
raductions  of  Volatile  Organic  Compounds  (VOCs). 


«A  SIP  call  is  a  determinalinn  under  section 
110(kN5)  of  the  Qean  Air  Act  thai  the  SIP  ia 
inadequate  and  must  be  revised. 

>  This  laltat  i*  availabia  to  the  puMie  as  part  of 
the  docket  far  this  nilanald]«  action.  While  BPA 
indicated  in  this  lattar  that  the  Bay  Araawanld  ba 
rlaasified  as  "moderate."  tlia  Agency  has 
delamined  that  a  modarata  classification  is  not 
necaaaary  under  subpart  1  of  die  Act  (See 
discnesion  et  ILA.)  FUrthacmore,  tlie  planning 
requireuMnt  to  prepare  a  modaHng  pliMi  far  the  S- 
hour  osone  atandard  will  no  longer  ba  saquired  aa 
the  Oialrlct  is  already  engaged  in  such  en  exercise 
with  the  California  Air  Resources  Boerd  end 
downwind  air  districts. 
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Govenior  must  respond  to  this  letter  by 
December  19, 1997. 

F.  Proposed  Action 

In  today's  document.  EPA  prof>oses  to 
redesignate  the  San  Francisco  Bay  Area 
to  nonattainment  for  the  1-hour  ozone 
NAAQS  because  ozone  leveb  have 
violated  the  federal  standard  17  times 
over  the  three  year  period  1994-1996. 
Today's  action  further  proposes  to 
require  the  Bay  Area  to  develop  and 
submit  a  SIP  revision  designev^to 
demonstrate  attainment  of  the  1-hour 
ozone  NAAQS  by  November  15. 1999. 
Finally,  today's  action  proposes  sn 
amendment  to  40  CFR  parts  52  and  81 
to  reflect  the  change  in  designation. 
These  actions  are  proposed  in 
accordance  with  sections  107(d),  110. 
and  172  of  the  CAA. 

ILf  Applicable  Plan  Raqidrcmaals 

A.  Clean  Air  Act  ProvigionM 

The  classifications  and  attainment 
dates  for  areas  classified  nonattainment 
under  the  1990  amendments  to  the  Act 
are  contained  in  section  181(a).  The 
provisions  for  new  designations  to 
wo»i»tt«inmjint  are  found  in  subsection 
(bXD-  This  subsection  provides  that 
areas  that  were  attainment  or 
unclassifiable  at  the  time  of  the  1990 
amendments  and  are  subsequently 
redesignated  to  nonattainment  are  to  be 
classified  according  to  the  table  in 
section  181(aXl).  This  language 
contains  no  refisrence  to  areas  that  woe 
designated  nonattainment  as  a  result  of 
the  1990  amendments. 

For  areas  that  were  designated 
attainment  or  unclassifiable  following 
the  1990  amendments,  this  section 
further  provides  tliat  such  areas  are 
subject  to  the  same  requirements  of 
section  110  snd  subparts  1  and  2  of  the 
Act  as  areas  designated  nonattainment 
pursuant  to  the  1990  amendments.  In 
addition,  these  areas  are  given  an 
extension  of  all  fixed  date  deadUaaa 
equal  to  the  length  of  time  between 
November  15. 1990.  and  the  date  tlie 
aiea  is  redesignated. 

Although  section  181(bMl)  deals  with 
designations  to  nonattainment  occurring 
afker  the  initial  round  of  classifications 
under  the  1990  amendments,  it  does  not 
address  areas,  such  as  the  Bay  Area,  that 
were  designatad  nonattainment  under 
the  amencunents.  redesignated  to 
attainment,  and  that  subsequently  fill 
out  of  attainment  and  are  redesignated 
back  to  nonattainment  Because  this 
provision  does  not.  on  its  face,  spply  to 
areas  like  the  Bay  Area,  EPA  believes 
that  it  has  discration  to  determine 
whether  such  areas  should  fall  under 
subpart  2  of  the  Act  when  they  are 


redesignated  to  nonattainment,  or 
shouldonly  be  subject  to  the  mora 
general  provisions  of  subpart  1. 
EPA  believes  the  latter  u  the 
appropriate  result  for  a  number  of 
reasons.  First,  the  plain  language  of 
section  181(b)(1)  of  the  statute  applies 
only  to  areas  designated  attainment 
under  section  107(d)(4)  and  excludes 
areas  like  the  Bay  Area.  Second,  it  is 
logical  to  grant  the  generous  extension 
of  deadlines  to  areas  that  have  never 
been  nonattainment  and  must  devise 
their  first  nonattainment  area  SIPs. 
Conversely,  an  area  that  was  previously 
designated  as  nonattainment  has  already 
done  much  of  this  work  and  should  not 
need  this  lengthy  time  period  to 
complete  its  planning  process. 
Moreover,  areas  such  as  the  Bay  Area 
generally  will  have  already 
implemented  the  section  181 
requirements  applicable  to  their 
previous  classification  (moderate, 
serious,  severe  or  extreme).  Assuming 
that  these  requirements  continue  to  be 
implemented,  placing  the  area  back  into 
the  section  181  scheme  would  do  little 
to  bring  the  area  back  into  attainment 
On  the  other  hand,  placing  the  area 
under  section  172  provides  the 
flexibility  for  the  area  to  identify  a  new 
mix  of  measu|^  that,  when  combined 
with  those  aixeady  implemented  under 
section  181.  will  bring  the  area  back  into 
attaixunent  Finally,  sections  172(aXl) 
and  (2)  contain  express  statements  that 
they  do  not  apply  to  nonattainment 
arses  that  an  specifically  covered  by 
other  provisions  of  part  D  of  the  Act. 
theeaby  demonstrating  ttiat  the  Act 
contamplatas  that  some  areas  will  fall 
under  subpart  1.  rather  than  subpart  2. 
See  sections  172(aXlXC)  and  (aX2KD). 
For  these  reasons.  EPA  believas  the  best 
interpretation  of  the  Act  is  that  it 
intentionally  excludes  areas  like  the  Bay 
Ana  from  section  181  and  places  them 
nnder  sectioD  172. 

».Sectie«17aWnilii  iiiiiili 

General  nonattainment  plan 
requiremenU  are  contained  in  section 
172(c).  Section  172(b)  requires  the  Bay 
Area  plan  to  meet  tlie  "applicable'' 
requirements  of  section  172(c).  For 
reasons  set  forth  below,  we  believe  that 
some  of  the  section  172(c)  requirements 
have  already  been  satisfied  sad 
therefore  need  not  be  part  of  the  plan 
revisions  the  Bey  Area  would  be 
reqiiired  to  submit  under  this  proposed 
action.  A  table  containing  the  proposed 
submittals  and  submittal  dates  is 
located  at  the  end  of  section  HD.  below. 

Section  172(cMl)  requires  that  the 
plan  provide  for  implementation  of  all 
rsasonably  available  control  measures 
(RACM)  as  expeditiously  as  practicable. 


including  emission  reductions  from 
existing  sources  tlirough  adoption  of 
reasonably  available  control  technology 
(RACT).  This  provision  is  applicable  to 
the  Bay  Area  only  to  the  extent  that  it 
has  not  already  been  complied  with. 
EPA  believes  that  the  Bay  Area  ^ 

implemented  all  VOC  RACT  and  most.v 
if  not  all,  oxides  of  nitrooen  (NOx) 
RACT  measures  prior  to  oeing         . 
redesignated  to  attainment  in  1995.^  60 
FR  27028. 

As  required  by  section  172(cXl).  the 
plan  must  provide  for  attainment 
Generally,  new  modeling  is  required  in 
order  to  demonstrate  that  a  plan  will 
indeed  provide  for  attainment  During 
the  stakeholder  process  that  preceded 
the  Agency's  decision  to  propose   -. 
redes^nation  EPA  heard  two  points 
made  nirly  consistently  by  all  those 
involved.  Firat.  all  parties  agrsed  on  the 
importance  of  a  new  field  study  and 
modeling  effort  in  order  to  better 
underatand  the  ozone  problem  in  the    . 
Bay  Area,  as  well  as  its  aSscts  on 
downwind  areas.  Second,  the  parties 
agreed  that  it  would  be  impassible  to 
conduct  s  new  field  study  and  modeling 
effort  for  a  short  term  plam,  particulsriy 
in  light  of  the  fact  diat  the  Bay  Area  will 
be  required  to  undertake  such  an  effoit 
for  the  new  8-hour  standard  if 
designated  nonattainment  for  the  8-hour 
standard. 

In  raqwnse  to  public  input,  EPA  is 
proposing  to  require  an  assesiinent. 
employing  available  modeling 
information,  of  the  level  of  emission 
reductions  needed  to  attain  the  1-hotir 
ozone  NAAQS.  The  assessment  should 
take  into  account  the  meteorological 
conditions  and  ambient  concentrations  ■> 
associated  with  the  ozone  violations  in 
1905  and  1996,  and  should  be  based  on 
likely  control  measnigs  for  redufdng 
VOC  snd  NO,  emissions.  This  work  may 
include  previous  photochemical 
nodeling  that  was  based  on  Bay  Area's 
1909  field  study,  the  1990  modeling 
analysis  done  for  the  San  Joaquin 
Valley,  modeling  conducted  for  Bay 
Area's  SIP  sttaiiunent  demonstration 


•TIm  Bay  Aim  ra^MrtMi  Md  NMivad  a  NO. 
waivw  pvisaaBl  Id  aaottoa  lS2(f)  of  Iks  AcL  so  FK 
2703S.  May  22. 1995.  Tha  vwhrar  was  faaaad  on  3 
yaafs  of  daan  aiabianl  air  quaUiy  data  •faowiog  that 
oaooa  attaimiMal  was  aLhia»ad  witkaut  a|>pUabaB 
of  tha  Mcttoa  182(f)  NO.  oootrol  raqutiwawH. 
SiBoa  tiM  waivan  only  apply  to  nonattainwact 

r  faoain  in  aOaci  oaly  dufiag  tba  pariod 
aatgoatloa  of  Iha  aiaa  lo  allalaaMBt  uadar 
1 107(d)(3).  Hmm.  whaa  tka  Bay  Aisa'a 
I  lo  allain— il  bacama>aliKti«<a  on 
famm  21. 19SS,  pncuiaor  wataaiona,  Uka  NO.,  wara 
•dtkaaaad,  aa  appropriala.  nndar  lanna  of  tha  Bay 
Afaa  BaiBlanaoca  [dan.  It  U  daar,  upon  flnal 
lariaaltnatinii  o(  tha  Bay  Ana  to  noDatUinmaot 
baaad  oa  aubaatpiaol  violatioiia  of  tha  oaona 
NAAQS.  that  tha  baaU  ior  9aatii«  tha  Migiaal  NO. 
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that  was  based  on  the  Empirical  Kinetic 
Modeling  Approach  [EKMA].  and  any 
other  work  that  will  lend  insight  into 
the  nature  of  the  ozone  problem  in  the 
Bay  Aree.  It  may  be  appropriate  to  form 
a  committee  made  up  of  representatives 
with  technical  modeling  expertise  from 
the  BAAQMD.  CARE,  and  EPA  to 
review  the  analysis.  EPA  recommends 
that  the  committee  also  include 
technical  staff  from  downwind  districts. 
EPA  is  proposing  that  this  assessment 
he  subinitted  on  May  1, 1998. 

Section  172(c)(2)  contains  the 
requirement  for  reasonable  further 
progress  (RFP).  RFP  is  defined  as  "such 
annual  incremental  reductions  in 
emissions  *  *  *  as  are  required  by  this 
part  or  may  reasonably  be  required  by 
the  Administrator  for  the  purpose  of 
ensuring  attainment  *  *  *  by  the 
applicable  date."  Section  171(1). 
Because  EPA  is  not  proposing  to  require 
submission  of  adopted  measures  until 
September  1998.  the  Agency  believes 
that  the  RFP  requirement  would  be 
satisfied  if  all  required  emission 
reductions  occur  by  1999.  the  proposed 
attainment  year. 

Under  section  172(cH3)  the  Bay  Area 
must  submit  a  comprehensive,  accurate, 
and  current  inventory  of  actual 
emissions  from  all  sources.  To  address 
this  requirement.  EPA  proposes  that  the 
Bay  Area  must  submit  a  current  and 
complete  baseline  annual  average  and 
summer  weekday  and  weekend  day  ^ 
emissions  inventory  for  VOC.  NO«.  and 
carbon  monoxide  (CO).  This  submittal 
wrotild  be  due  on  May  1. 1998. 

Section  172(c)(4)  requires  die  area  to 
identify  and  quantify  emissions  that 
will  be  allowed  from  new  major  sources 
or  major  modifications  in  urban 
enterprise  zones  identified  by  the 
Administrator  in  consultation  with  the 
Secretary  of  Housing  and  Urban 
Development  under  section  173(a)(lXB) 
of  the  Act  No  such  zones  have  been 
identified  in  the  Bay  Area 
nonattainment  area.  Thus,  no 
submission  is  required  for  this  plan. 
Were  such  zones  to  be  identified,  a 
growth  allowance  would  have  to  be 
included  in  the  SIP  to  ensure  that 
emission  increases  from  new  sources  in 
the  urban  enterprize  zones  wotdd  not 
interfere  with  attainment. 

Section  172(c)(5)  requires  submittal  of 
a  new  source  review  (NSR)  program 
consistent  with  section  173  of  the  Act 
While  the  Bay  Area  does  have  a  SIP- 
approved  NSR  program,  it  is  out  of  oate 
and  does  not  meet  current  statutory 


'EPA  Guidanca  Document  fEPA-450-»-91-014, 
antitled  "Preparation  of  Emissions  for  CO  and 
Ozone  Precursors  for  Air  Quality  Modeling," 
Volume  II.  May  1991. 


requirements."  The  Bay  Area  has 
submitted  a  revised  new  source  review 
rule  designed  to  meet  the  requirements 
of  the  1990  amendments  to  the  Act  EPA 
will  act  on  this  rule  and  the  NSR 
requirement  in  separate  rulemaking. 
Based  on  the  Bay  Area's  design  value  of 
.138  ppm.  EPA  believes  that  the  NSR 
program  should,  by  analogy,  meet  the 
requirements  applicable  to  a  moderate 
area.  Thus,  we  are  proposing  that  the 
NSR  permitting  requirements, 
applicability  thresholds,  and  ofbet 
ratios  be  set  at  the  same  levels  that 
apply  to  moderate  ozone  nonattainment 
arees  imder  sections  182(aM2)(C)  and 
182(b)(5). 

Section  172(cK6)  requires  enforceable 
emission  limitations  and  other  control 
measures,  means  or  techniijues, 
necessary  to  provide  for  attainment  by 
the  applicable  date.  We  are  proposing 
that  the  Bay  Area  submit  by  September 
1. 1998.  adopted  regulations  (and/or 
enforceable  commitments  to  adopt  and 
implement  control  measures  in 
regulatory  form  by  specified  dates) 
sufficient  to  attain  the  1-hour  ozone 
NAAQS  by  November  15, 1999.  Section 
172(c)(6)  allows  the  Bay  Area  to  identify 
and  adopt  a  mix  of  measures  that  best 
meets  the  needs  of  the  area. 

Section  172(c)(7)  requires  that 
nonattainment  plans  meet  the  general 
SIP  reouirements  of  section  llD(aX2). 

Section  172(cH8)  allows  the  District  to 
apply  to  the  Adininistrator  to  use 
equivalent  modeling,  emission 
inventory,  and  planning  procedures. 

Under  section  172(c)^),  a  plan  must 
contain  contingency  measures  that  go 
into  effect  if  the  area  foils  to  make  RFP 
or  £ails  to  attain  the  standard.  The  Bay 
Area  plan  will  need  to  contain 
contingency  measures  that  go  into  effect 
if  the  area  is  unable  to  attain  the  1-hour 
ozone  NAAQS  by  the  attainment  date. 
As  discussed  above,  the  short 
attainment  period  for  the  Bay  Area 
means  tliat  failure  to  make  RFP  and 
failure  to  attain  are  equivalent 

C.  Applicable  Attainment  Date 

Section  172(a)(2)  governs  attainment 
dates  for  nonattainment  areas  that  fall 
under  section  172.  This  section  provides 
that  the  attainment  date  for  an  area 
designated  nonattainment  shall  be  as 
expeditiously  as  practicable,  but  no  later 
than  5  years  from  the  date  the  area  is 
designated  nonattainment  Thus,  the 
Administrator  may  set  the  attainment 
date  at  any  point  up  to  5  years  based  on 
an  assessment  of  what  is  "as 
expeditiously  as  practicable." 

Because  the  Bay  Area's  emissions 
appear  to  be  on  a  downward  trend  based 


on  currendy  available  information,*  and 
because  the  area  was  attaining  the 
standard  as  recenUy  as  1994,  EPA 
believes  that  the  Bay  Area  should  be 
able  to  identify  and  implement 
measures  that  will  bring  it  back  into 
attainment  fairly  quickly.  Thus,  EPA  is 
proposing  to  set  the  Bay  Ares's 
attainment  deadline  as  November  15, 
1999.  This  is  the  date  by  which  the  area 
would  have  had  to  attain  if  it  had  been 
bumped  up  to  a  "serious"  classification 
rather  than  being  redesignated  to 
attainment  As  discussed  above,  the  Bay 
Area  recorded  43  exceedances  and  17 
violations  of  the  standard  from  June  21. 
1995  (the  date  on  which  the  area  was 
redesignated  to  attainment)  and 
November  15, 1996,  the  attainment 
deadline  for  moderate  ozone 
nonattainment  areas.  These  violations 
far  exceed  those  recorded  during  the 
same  time  frame  by  other  moderate 
ozone  nonattainment  areas  which  EPA 
is  proposing  to  bump  up  to  serious  for 
failure  to  attain  by  November  15, 1996. 

EPA  proposes  to  make  the 
determination  as  to  whether  the  aree  has 
attained  based  on  monitoring  data  from 
the  yean  1997, 1998  and  1999.  During 
this  time  frame,  EPA  will  be  reviewing  ^ 
1997-1999  monitoring  data  for  the 
entire  country  to  determine  whether 
arees  are  violating  the  new  NAAQS. 
Areas  that  violate  the  8-hour  standard 
but  attain  the  1-hour  standard  prior  to 
designation  under  the  new  standard  wiU 
be  eligible  for  classification  as  a 
"transitional"  area  when  ri«»«ignntiM^ 
nonattainment  for  the  new  8-bour 
NAAQS.io  If  the  Bay  Aree  attains  the  1- 
hour  standard  by  1999  and  meets  the 
requirements  for  transitional  areas,  it 
may  take  advantage  of  this  status  and 
avoid  certain  enumerated  requirements 
under  the  new  NAAQS. 

In  the  event  that  the  Bay  Area  does 
not  meet  the  1999  attainment  date,  it 
may,  in  the  foture,  be  eligible  for  up  to 
two  1-year  extensions  of  this  date  if  it 
were  to  meet  the  requirements  (rf  section 
172(a)(2KC). 

EPA  is  partiinilariy  interested  in 
receiving  public  comment  on  the 
proposed  November  15,  1999  attainment 
deadline.  The  Agency  has  received 
preliminary  input  from  the  District 
indicating  that  it  believes  a  later  date 
should  be  chosen.  EPA  solicits  comment 
from  all  interested  parties  on  this  issue. 

D.  Schedule  for  Plan  Submissions 

The  schedule  for  plan  submissions  is 
governed  by  section  172(b).  This  section 


■See  54  FK 11886  (March  19. 1982). 


*"Bay  Area  Emiaaion  Invaatory  Proiectioiu: 
1980-2002."  provided  by  the  Bay  Area  to  EPA  May 
1997. 

■«62  FR  38426,  July  18, 1997. 
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provides  that  the  Administrator  must 
establish  a  schedule  for  each  area  to 
submit  a  plan  or  plan  revision  tiiat 
meets  the  applicable  requirements  of 
sections  172(c)  and  110(aK2).  The 
schedule  must,  at  a  minimum,  raquira 
submission  of  the  attainment  plan  no 
later  than  three  years  after  designation 
to  nonattainment.  EPA  is  proposing  two 
separate  submittal  dates  for  elements  of 
the  Bay  Area  plan  that  are  designed  to 
achieve  the  November  15, 1999 
attainment  date.  These  submittals  tvill 
be  due  on  May  1, 1998  and  September 
1, 1998.  The  contents  of  these 
submittals  are  discussed  in  section  O.B. 
above. 

Schedule  of  Submittal  of  Revi- 
sions TO  THE  State  Implementa- 
tion Plan  for  Ozone  for  the 
San  Francisco  Bay  Area 


Action/SIP  submNW 

Date 

Currant  and  complsis  bassins 

annual  avaiaoa  and  sunwnar 

wasfcday  and  waateand  day 

amiaaions  invanlory  tor  votatia 

organic  oompounda  (VOC),  ni- 

trogen oxidaa  (NOx).  and  car- 

S-1-M 

AssMWMnI,  6fnployinQ  iwBiibto 

moaasng  vmnnaBon,  oi  via 

lavat  of  amiaaion  raducHona 

naadad  to  attain  Itia  currant  1- 

hour  ozone  National  Ambient 

Air  Quality  Stwxted  (NAAOS). 

This  assessment  should  laita 

Into  account  Ihe  malaorologi- 

cal  uondNloiia  and  ambient 

concentratfona  aasociated  wMh 

the  vioiaiiana  ol  the  ozone 

NAAOS  in  the  period  199&-6, 

and  should  ba  baaed  onMcely 

conlnl  maaauraa  for  reducing 

VOC  wid  NOx  amisaions 

5-1-98 

Adoplad  raguiaiiona  andtor  cen- 

tal maasuraa.  with  entoice- 

and  impiement  ttte  control 

measures  in  regulatory  torm 

by  ipacilad  dalaa,  suffidanl  to 

meat  laaaonabta  kalhar 

prograaa  and  attain  Vie  1-hour 

NAAOS  aapadWoualy  .. — 

9-1-«e 

m.  Adaaiaislrative  RaqniramentB 
A.  ExBCUthre  Order  (E.O.)  12866 

Under  E.O.  12886,  (58  PR  51735, 
October  4,  1993).  EPA  is  required  to 
determine  whether  today's  proposal  ia  a 
"significant  regulatory  action"  within 
the  meaning  of  the  E.O.,  and  therefore 
should  be  subject  to  OMB  review, 
economic  analysis,  and  the 
requirements  of  the  E.O.  See  E.O.  12866. 
§  6(a)(3).  The  E.O.  defines,  in  $  3(f).  a 
"significant  regulatory  action"  as  a 
regulatory  action  that  is  likely  to  reault 


in  a  rule  that  may  meet  at  least  one  of 
four  criteria  identified  in  section  3(f), 
including. 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  faes, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof-,  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Q>A  has  determined  that  the 
tedesignation  to  nonattainment 
proposed  today,  as  well  as  the 
astabliahment  of  SIP  submittal 
schedules,  would  result  in  none  of  the 
effecU  identified  in  E.0. 12866  §  3(f). 
Under  section  107(d)(3)  of  the  Act 
radesignations  to  nonattainment  are 
based  upon  air  quality  considerations. 
The  finding,  based  on  air  quality  data, 
that  the  Bay  Area  is  not  attaining  the 
ozone  NAAQS  and  should  be 
redesignated  to  nonattainment  does  not, 
in  and  of  itself,  impose  any  new 
requirements  on  any  secton  of  the 
economy.  Similarly,  the  establishment 
of  new  SIP  submittal  schedules  merely 
establishes  the  dates  by  which  StPs 
must  be  submitted,  and  does  not 
adversely  affoct  entities. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601  et.  seq.,  EPA  must  prepare 
a  ragulatory  flexibility  aiuil3rsis 
aaaaaaing  the  impact  of  any  proposed  or 
final  rule  on  onall  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  leas  than  50.000. 

A  redesignation  to  nonattainment 
under  section  107(d)(3).  and  the 
establishment  of  a  SO*  submittal 
schedule  Cor  a  reclassified  area,  do  not, 
in  and  of  themselves,  directly  impose 
any  new  requirements  on  small  entities. 
See  h4id-Tex  Electric  Cooperative,  Inc.  v. 
FERC,  773  F.2d  327  (D.C.  Or.  1985) 
(agency's  certification  need  only 
consider  the  rule's  impact  on  entities 
subject  to  the  requirements  of  the  rule). 
Instead,  this  rulemaking  simply 


proposes  to  make  a  factual 
determination  and  to  establish  a 
schedule  to  require  the  State  to  submit 
SIP.revisions,  and  does  not  propose  to 
directly  regulate  any  entities.  Because 
EPA  is  proposing  to  apply  the  same 
permitting  applicability  thresholds  and 
offset  ratios  applicable  to  moderate 
areas,  no  additional  sources  will  be 
subject  to  these  requirements  as  a  result 
of  EPA's  action.  Therefore,  pursuant  to 
5  U.S.C  605(b),  EPA  certifies  that 
today's  proposed  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  those  terms  for  RFA 
purposes. 

C  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  when  EPA  promulgates  "any 
genwal  notice  of  proposed  rulemaking 
that  is  likely  to  result  in  promulgation 
of  any  rule  that  includes  any  Federal 
mandate  that  may  result  in  the 
expenditures  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  mora" 
in  any  one  year.  A  "Federal  mandate" 
is  defined,  under  section  101  of  UMRA, 
as  a  provision  that  "woidd  impose  an 
enforceable  duty"  upon  the  private 
sector  or  State,  local,  or  tribal 
governments."  with  certain  exceptions 
not  here  relevant  Under  section  203  of 
UMRA,  EPA  miist  develop  a  small 
government  agency  plan  before  EPA 
"establish(es]  any  regulatory 
requirements  that  might  si^ficantly  or 
uniquely  affect  small  governments." 
Under  section  204  of  UMRA.  EPA  is 
required  to  develop  a  process  to 
fKdlitate  input  by  elected  offlcen  of 
State,  local,  and  tribal  governments  for 
EPA's  "regulatory  proposals"  that 
contain  significant  Federal 
intergovernmental  mandates.  Under 
section  205  of  UMRA,  before  EPA 
promulgates  "any  rule  for  which  a 
written  statement  is  required  under 
(UMRA  sec.)  202".  EPA  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  and  either  adopt 
the  least  costly,  most  cost-effective  or 
leas^burdensome  alternative  that 
achieves  the  objectives  of  the  rule,  or 
explain  why  a  diffiarent  alternative  was 
selected. 

EPA  has  concluded  that  this  proposed 
rule  is  not  likely  to  result  in  the 
promulgation  of  any  Federal  mandate 
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that  may  result  in  expenditures  of  $100 
million  or  more  for  State,  local  or  tribal 
governments  in  the  aggregate,  or  for  the 
private  sector,  in  any  one  year.  It  is 
questionable  whether  a  redesignation 
would  constitute  a  fiBdecal  mandate  in 
any  case.  The  obligation  for  the  state  to 
revise  its  State  Implementation  Plan  that 
arises  out  of  a  redesignation  is  not 
legally  enforceaUe  and  at  most  is  a 
condition  for  continued  receipt  of 
federal  highway  funds.  Therefore,  it 
does  not  appear  that  such  an  action 
creates  any  enforceable  dufy  within  the 
meaning  of  section  421(5 )(aXi)  of  UMRA 
(2  U.S.Q  658(5)(a)(i)),  and  if  it  does  the 
duty  would  appear  to  fall  within  the 
exception  for  a  condition  of  Federal 
assistance  under  section  421(5)(aHi)(I)  of 
UMRA  (2  U.S.C  658(5Xa)(i)(I)). 

Even  if  a  redesignation  were 
considered  a  Fedmal  mandate,  the 
anticipated  coats  resulting  from  the 
mandate  would  not  exceed  $100  million 
to  either  the  private  sector  or  state,  local 
and  tribal  governments.  Redesignation 
of  an  area  to  nonattainment  does  not  in 
itself,  impose  any  mandates  or  costs  on 
the  private  sector,  and  thus,  there  is  no 
private  sector  mandate  within  the 
meaning  of  section  421(7)  of  UMRA  (2 
U.S.C.  658(7)).  The  only  cost  raaultii^ 
from  the  redesignation  itself  is  the  cost 
to  the  State  of  California  of  developing, 
adopting  and  submitting  any  neceasary 
SIP  revision.  Because  that  cost  will  not 
exceed  $100  million,  this  proposal  (if  it 
is  a  fsderal  mandate  at  all)  is  not  subject 
to  the  requirements  of  sections  202  and 
205  of  UMRA  (2  U.S.C  1532  and  1535). 
EPA  has  also  determined  that  this 
proposal  would  not  result  in  r^ulatory 
requirements  that  migjht  significantly  or 
uniquely  affact  small  governments 
because  only  the  State  would  take  any 
action  as  result  of  today's  rule,  and  tluis 
the  requirements  of  section  203  (2 
U.S.C  1533)  do  not  apply. 

List  of  Snb^ecta  ia  40  CFK  Part  81 

Environmental  protection,  Air 
pollution  control.  Hydrocariwns, 
Intergovernmental  relations.  Nitrogen 
oxides.  Ozone,  Volatile  organic 
compouinds. 

Aethority:  42  U.S.C  7401  et  seq. 

Dated:  December  11. 1997. 
Felicia  Marcas. 

Regional  Administrator,  Region  DC 
(FR  Ooa  97-33225  Filed  12-18-97;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
FMi  and  WlkNIfa  Sarvica 
SO  CFR  Pwt  17 

RM1018-AE36 


WIMNfa 

and  Plania;  Notica  Of  Public  Having 
and  Raopaning  of  ConMnant  Parted  on 
Propoaad  EndanQarad  SMuafOf  Tlwaa 
Aqusttc  Snaitei  wtd  Propoaad 
Thratanad  Sttua  fof  Thraa  AqMtic 
Snalla  In  Iha  MobHa  RIvar  Baain  of 
Alabama 

AOBiCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule;  notice  of  public 
hearing  and  reopening  of  comment 
period. 


The  Fish  and  Wildlife  Service 
(Service),  punuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
provides  notice  of  a  public  hearing  on 
the  proposed  endangered  status  for  the 
cylindrical  lioplax  [Lioplax 
cyclostomaformis),  flat  pebblesnail 
[Lepyrium  showalteri),  and  plicate 
rocksnail  {Leptoxis  plicata)',  and  the 
proposed  threatmed  status  for  the 
painted  rocksnail  {Leptoxis  taeniata), 
round  rocksnail  (Leptoxis  ampla),  and 
lacy  elimia  [Elimia  crenatella).  The 
Service  also  announces  the  reopening  of 
the  comment  period  for  these  CK:tions. 
The  public  hearing  and  the  reopening  of 
the  comment  period  will  allow 
additional  comments  on  this  proposal  to 
be  submitted  from  all  interested  parties. 

DATES:  The  public  hearing  will  be  held 
from  7  to  10  p.m.  on  Tuesday,  January 
13, 1998,  in  Birmingham,  Alabama.  "Ilie 
comment  period  now  closes  on  January 
23, 1998.  Any  comments  received  by  the 
closing  date  will  be  considered  in  the 
final  decision  on  this  proposal. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Dwight  Beeson  Hall 
Auditorium  on  the  campus  of  Samfbrd 
Univeraity,  800  Lakeshore  Drive, 
Birmingham.  Alabama  35229.  Written 
comments  and  materials  concerning  the 
proposal  may  be  submitted  at  the* 
hearing  or  sent  directiy  to  the  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  6578  Dogwood  View  Parkway, 
Jackson,  Mississippi  39213.  Comments 
and  materials  received  Mrill  be  availfdile 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  WTOnilATIOli  CONTACT:  Paul 
Hartfield  (see  ADDRESSES  section).  601/ 
965-4900.  extension  25. 


StiPPLCMENTARY  MFORMATKM: 
BadcgrouiMi 

The  six  aquatic  snail  species  us 
endemic  to  portions  of  the  Mobile  River 
Basin,  Alabama.  The  cylindrical  lioplax, 
flat  pebblesnail,  and  round  rocksnail  are 
fbimd  in  the  Cahaba  River  drainage;  the 
lacy  elimia  and  painted  rocksnail  are  in 
the  Coosa  River  drainage;  and  the 
plicate  rodcsnail  is  in  &e  Black  Warrior 
River  drainage.  All  six  species  have 
disappeared  from  90  percent  or  more  of 
their  historic  range.  ICnown  populations 
are  restricted  to  small  portions  of  stream 
drainages.  The  past  decline  of  the  snails 
is  attributed  to  impoundment  habitat 
fragmentation,  and  water  quality 
degradation.  Current  threats  include  the 
gradual  and  ciuniilative  effects  of 
sedimentation  and  nutrification 
originating  from  nonpoint  sources  on 
the  snails'  localized  and  isolated  stzeam 
refiigia. 

On  October  17, 1997,  the  Service 
published  a  rule  proposing  endangered 
status  for  the  cylindrical  lioplax,  flat 
pebblesnail,  and  plicate  rocksnail;  and- 
threatened  status  for  the  painted 
rocksnail.  round  rocksnail.  and  lacy 
elimia  in  the  Federal  '-g*-*— •  (62  FR 
54020-54028.  Section  4(b)(5)(E)  of  the 
Act  (16  U.S.C.  1531  et  seq.)  requires  that 
a  public  hearing  be  held  if  it  is 
requested  within  45  days  of  the 
publication  of  the  proposed  rule.  A 
public  hearing  request  by  Goriiam  & 
Waldrep,  P.C,  was  received  within  the 
allotted  time  period.  The  Service  has 
scheduled  a  public  hearing  in 
Birmingham,  Alabama  on  Tuesday, 
January  13, 1998,  at  Samford 
University's  Dwight  Beeson  Hall 
Auditorium  from  7:00  to  10:00  p.m. 

Oral  and  written  comments  will  be 
accepted  and  treated  equally.  Parties 
wishing  to  make  statements  for  the 
record  should  bring  a  copy  of  their 
statements  to  the  hearing.  Oral 
statements  may  be  limited  in  length,  if 
the  number  of  parties  present  at  the 
hearing  necessitates  such  a  limitation. 
There  are  no  limits  to  the  length  of 
written  comments  or  materials 
submitted  at  the  hearing  or  mailed  to 
the  Service.  Legal  notices  announcing 
the  date,  time,  and  location  of  the 
hearing  are  being  published  in 
newspapera  concurrentiy  with  this 
Federal  Register  notice.  The  comment 
period  on  the  proposal  was  initially 
closed  on  December  16,  1997.  To 
accommodate  the  hearing,  the  public 
comment  period  is  reopened  upon 
publication  of  this  notice.  Written 
comments  may  now  be  submitted  until 
January  23, 1998,  to  the  Service  office  in 
the  ADDRESSES  section. 


Fad«nd  Ragisler  /  Vol.  62,  No.  244  /  Friday,  December  19,  1997  /  Proposed  Rules 


Author:  The  primary  author  of  this 
notice  is  Paul  Hartfield  (see  ADOOCMCI 
section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C  1531  er  gaq.). 

Datad:  Oanmber  11. 1M7. 
RDalaHaU, 

Acting  Regional  Dinctor,  Fiah  and  Wildlift 
Service. 
(FR  Doc.  97-33140  Piled  12-18-97;  8:45  am) 

■UMOOOM  4aiO-iS-» 


DEPARTMENT  OF  COMMERCE 

National  OManIc  and  AtmosplMric 
Admlnlatrallon 

SO  CFR  Part  226 

[DoototNa  VniMZTS-TXTS-OI;  LO.  NOi 
1107V7S] 

WN  9M  AMW 

Oaalgnalad  CrMcal  Habitat;  Qraan  and 
HawkabHI  Saa  Turtlaa 

AOaiCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Proposed  rule;  request  for 
comments;  and  notice  of  public 
hewrings. 


r:  NMFS  proposes  to  designate 
critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973  (ESA) 
for  the  threatened  green  turtle  (Che/onia 
mydoM)  to  include  waters  extending 
aeavirard  3  nautical  miles  (nm)  (5.6 
kilometer8(km)|  from  the  mean  high 
water  line  of  Culebra  Island.  Puerto  Rico 
(see  Figure  1),  and  for  the  endangered 
hawksbill  turtie  [Eretmochelys 
imbricata]  to  include  waters  extending 
seaward  3  nm  (5.6  km)  from  the  mean 
high  water  line  of  Mona  and  Monito 
Islands,  Puerto  Rico  (see  Figure  2).  The 
designation  of  critical  habitat  provides 
explicit  notice  to  Federal  agencies  and 
to  the  public  that  these  areas  and 
features  are  vital  to  the  conservation  of 
the  species. 

DATES:  Comments  must  be  received  on 
or  before  February  17,  1998. 

The  public  hearings  on  this  proposed 
action  are  scheduled  from  7  p.m.  to  9 
p.m.  as  follows: 

1.  Monday.  January  26. 1998 — Eugene 
Francis  Conference  Room.  Physics 
Building,  University  of  Puerto  Rico  at 
Mayaguez,  Palmeras  Road.  Mayaguez. 
Puerto  Rico. 

2.  Tuesday.  January  27. 1998 — Puerto 
Rico  Department  of  Natural  and 
Environmental  Resources.  Central  OfBce 
Auditorium,  Munoz  Rivera  Avenue  (Bus 
Stop  3*/^).  PuerU  Tierra,  Puerto  Rico. 


3.  Thursday.  January  29.  1998 — 
Center  for  Multiple  Use.  Williamson 
Street,  Culebra.  Puerto  Rico. 
A00ME8SE8:  Comments  and  requests  for 
a  copy  of  the  environmental  assessment 
(EA)  for  this  proposed  rule  should  be 
addressed  to  Baroara  Schroeder, 
National  Sea  Turtie  Coordinator,  OfBce 
of  Protected  Resources,  NMFS,  1315 
East-West  H^way,  Silver  Spring,  MD 
20010, 

RM  njltndt  MPOfMMTION  CONTACT: 
Michelle  Rogers,  301-713-1401  or 
Bridget  Mansfield,  813-570-5312. 

SUPfn-EMENTARY  MFOMIATION: 

Background 

On  February  14. 1997,  NMFS 
announced  the  receipt  of  a  petition 
presenting  substantial  information  to 
warrant  a  review  (62  FR  6934)  to 
designate  critical  habitat  for  green 
(Chelonia  mydas)  and  hawksbill 
{Eretmochelys  imlaicata)  turties  to 
include  all  coastal  waters  surrounding 
the  islands  of  the  Culebra  archipelago. 
At  that  time.  NMFS  also  requested 
additional  information  concerning  other 
areas  in  the  U.S.  Caribbecm  where  the 
designation  of  critical  habitat  for  listed 
sea  turties  may  be  wrarranted. 

Upon  further  review,  NMFS  has 
determined  that  substantial  information 
exists  to  warrant  the  designation  of 
critical  habitat  for  green  and  hawksbill 
turties  in  the  Caribbean.  Therefore. 
NMFS  proposes  to  designate  critical 
habitat  for  the  threatened  green  turtie  to 
include  coastal  waters  surrounding 
Culebra  Island.  Puerto  Rico,  and  for  the 
endangered  hawksbill  turtie  to  include 
coastal  waters  surrounding  Mona  and 
Monito  Islands.  Puerto  Rico  (see 
Proposed  Critical  Habitat;  Geographic 
Extent  section  of  this  notice).  This 
designation  of  critical  habitat  for  the 
hawksbill  turtle  complements  the  U.S. 
FUh  and  Wildlifb  Service  (USFWS) 
action  which  designated  critical  habitat 
for  this  species  to  include  all  areas  of 
beachfront  on  the  west,  south,  and  east 
sides  of  Mona  Island,  as  well  as  certain 
nesting  beaches  on  Culebra.  Cayo  Norte, 
and  Culebrita  in  the  Culebra  archipelago 
(47  FR  27295,  June  24. 1982). 

In  accordance  with  the  July  18. 1977. 
Memosandum  of  Understanding 
between  NMFS  and  the  USFWS.  NMFS 
was  given  responsibility  for  sea  tiulles 
while  in  the  marine  environment.  Such 
responsibility  includes  proposing  and 
designating  critical  habitat.  The 
designation  of  critical  habitat  for  sea 
tiutles  while  on  land  is  the  jurisdiction 
of  the  USFWS;  therefore,  this  rule 
includes  only  marine  areas. 

Green  andliawksbill  turties  are 
largely  restricted  to  tropical  and 
subtropical  waters.  Once  abundant 


throughout  the  Caribbean,  green  and 
hawksbill  turtie  populations  have 
diminished  to  the  point  where  they  may 
likely  be  extirpated  from  this  area.  The 
green  turtie  is  listed  as  thraetened  under 
the  ESA,  except  for  the  Florida  and 
Pacific  coast  of  Mexico  breeding 
populations,  which  are  listed  as 
endangered.  The  hawksbill  turtie  is 
listed  as  endangered  throughout  its 
range. 

Additionally,  green  and  hawksbill 
turties,  as  well  as  othw  marine  turtie 
species,  are  protected  internationally 
imder  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (CITES).  Without  these 
protections,  it  is  highly  unlikely  that 
either  species,  traditionally  hi^y 
prized  in  the  Caribbean  for  their  flesh, 
fat,  eggs,  and  shell,  would  exist  today. 

The  extensive  seagrass  beds  of  the 
Culebra  archipelago  support  a  large 
juvenile  population  of  green  turties. 
Researchers  estimate  that  over  150 
juvenile  green  turties  are  resident  on 
Culebra  loagrnH  beds  at  any  given  time. 
Additionally,  a  small  population  of 
adult  green  turties  have  been 
dociunented  in  these  waters  (Collazo  et 
al.,  1992), 

On  November  10, 1993,  the  USFWS 
designated  Culebra  seagrass  beds  as 
Resource  Category  1,  recognizing  these 
seegrasses  as  critical  foraging  hahitat  for 
juvenile  green  turties  (USFWS,  1993). 
The  USFWS  mitigation  policy  classifies 
habitats  into  different  resource 
categories  according  to  their  importance 
on  a  national  or  ecoregional  scale.  This 
classification  provides  guidance  to  the 
USFWS.  NMFS,  action  agencies,  and 
private  developers  that  mitigation  may 
be  necessary  if  impacts  to  these  habitats 
are  anticipated.  Resource  Category  1 
designation  recognizes  the  habitat  as 
unique  and  irreplaceable  on  a  national 
or  ecoregional  level  and  states  that  loss 
of  the  habitat  is  not  acceptable. 

Green  turties  nest  sporadically  on 
Puerto  Rico's  beaches.  Green  turtie  nests 
have  been  observed  on  the  main  island 
of  Puerto  Rico,  as  well  as  on  Mona  and 
Vieques  Islands,  and  have  been  reported 
periodically  on  Culebra  Island  (Bacon  et 
al.,  1984;  Carr,  1978;  Pritchard  and 
Stubbs,  1981).  The  natal  beaches  of 
Culebra's  juvenile  green  turUes  and  the 
location  of  their  nesting  beaches  are 
unknown. 

The  coastal  waters  of  Culebra  provide 
habitat  for  hawksbill  and  leatberback 
turties  as  well.  Hawksbill  turties  forage 
extensively  on  the  nearby  reeCs.  and 
both  hawksbills  and  leatherbacks  use 
Culebra's  coastal  waters  to  access 
nesting  beaches.  Culebra  and  St  Croix 
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beaches  have  the  greatest  density  of 
leatherback  nests  ^thin  U.S.  waters. 

Mona  and  Monito  Islands  are 
uninhabited  natural  reserves  managed 
by  the  Puerto  Rico  Department  of 
Natural  and  Environmental  Resources. 
The  waters  surrounding  Mona  Island  are 

one  of  the  few  known  mmnining 

locations  in  the  Caribbean  where  . 
hawksbill  turties  occur  with 
considerable  density  (Diez  and  van 
Dam.  1996).  Researchers  have  shown 
that  the  large  juvenile  population  of 
hawksbill  turties  around  Mona  and 
Monito  are  long  term  residents, 
exhibiting  strong  site  fidelity  for  periods 
of  at  least  several  years  (Diez,  1996). 
Mona  Island  supports  the  largest 
population  of  nesting  hawkriiill  turties 
in  the  U.S.  Caribbean.  During  the  most 
recent  nesting  season,  a  record  354  nests 
and  288  fiilse  crawds  were  recorded  fitmi 
July  31. 1096,  to  January  17, 1997  (Diez, 
1906). 

Additionally,  the  waters  surrounding 
Mona  bland  support  a  small  green  twue 
population,  whi(^  possibly  is  surviving 
only  because  of  Mona's  remoteness  and 
the  full-time  presence  of  Puerto  Rico 
Department  of  Natural  and 
Environmental  Resources  firiieries/ 
wildlUiB  enforcement  personneL  Limited 
green  turtie  nesting  still  occurs  on  Mona 
bland. 

Use  of  the  term  "essential  habits" 
widiin  this  Notice  r^iars  to  critical 
habtet  as  defined  by  the  ESA  and 
should  not  be  coniiised  with  the 
raquimment  to  describe  and  identify 
Essential  Rah  Habitat  (EFH)  pursuant  to 
die  Magnnson-Stevens  Fishe^ 
Conaervation  and  Management  Act«  1& 
U.S.Q  1801  et  sec. 

nsfiiritiow  of  Oitkal  Habitat 

Critical  habitat  is  defined  in  section 
3(5XA)  of  die  ESA  as  "(i)  die  specific 
areas  within  the^jeographical  area 
occupied  by  the  species  *  *  *  on  which 
are  found  thoae  ph3rsical  or  biological 
features  (I)  esse»rial  to  the  conservation 
of  the  species  and  (U)  which  may 
require  special  managemmt 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  *  *  • 
upon  a  di^ermination  by  the  Secretary 
that  such  areas  are  essential  for  the 
conanvation  of  the  species."  (see  16 
U.S.C  1532(5XA)).  The  torn 
"conservation,"  as  defined  in  section 
3(3)  ofthe  ESA,  means"*  *  *  to  use 
and  the  use  of  all  methods  and 
procedures  which  are  necessary  to  bring 
any  endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  piusuant  to  this  Act 
are  no  longer  necessary."  (see  16  U.S.C. 
1532(3)). 


In  designating  critical  habitat,  NMFS 
must  consider  tihe  requirements  of  the 
species,  including:  (1)  Space  for 
individual  and  population  growth,  and 
for  normal  behavior,  (2)  food,  water,  air, 
lig^t.  minerals,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  {A)  sites  for  breeding, 
reproduction,  or  rearing  of  oQspring; 
and,  generally,  (5)  habitats  that  are 
protected  from  disturbance  or  are   - 
representative  of  the  historic 
geographical  and  ecological 
disl^lmtions  of  the  species  {see  SO  CFR 
424.12(b)). 

In  addition  to  these  fectors,  NMFS 
must  focus  OB  and  list  the  known 

5h]rsical  and  biological  featuxse 
}rimary  constituent-elements)  within 
the  des^nated  area(s)  that  are  easential 
to  the  conservation  of  the  species  and 
that  m^  require  special-management 
considerations  or  protection.  These 
eswntialJiBatures  may  indude,  butare 
not  limited  to,  bneding/nesting  arees^ 
food  resources,  water  quality  and 
quantity,  and  vegetation  and  soil  types 
(see  50  CFR  424.12(1^). 


BdOdMrFacton 

The  economic,  environmental,  and 
other  impacts  of  a  critical  habitat 
derignation  have  been  considered  and 
evaluated.  NMFS  identified  present  and 
anticipated  activities  that  (1)  may 
adversdy  modify  the  areas  being 
considend  for  designation  and/or  (2) 
may  be  afiscted  by  a  designation.  An 
area  may  be  excluded  finm  a  critical 
habitat  desig^tion  if  NMFS  determines 
that  the  overall  benefits  of  exdusion 
outwei^  the  benefits  of  designation, 
unless  the  exclusion  will  result  in  tbs 
extinction  of  the  species  (see  16  U.S.C 
1533(b)(2)). 

The  impscts  considered  in  this 
analysis  are  only  those  incremental 
impacts  specifically  resulting  from  a 
critical  habitat  designation,  above  the 
economic  and  other  impacts  attributable 
to  listing  the  species  or  resulting  from 
other  authorities.  Since  listing  a  species 
under  the  ESA  provides  significant 
protection  to  a  species'  habitat,  in  many 
cases  the  economic  and  other  impacts 
resulting  from  the  critical  habitat 
designation,  over  and  above  the  impacts 
of  the  listing  itself,  are  minimal  (see 
Significance  of  Designating  Critical 
Halntat  section  of  tlds  proposed  rule).  In 
general,  the  designation  of  critical 
habitat  highlights  geographical  arees  of 
concern  and  reinforces  the  substantive 
protection  resulting  from  the  listing 
itself. 

Impscts  attributable  to  listing  include 
those  resulting  from  the  "take" 
prohibitions  contained  in  section  9  of 


the  ESA  and  asisociated  regulations. 
'Take,"  as  defined  in  the  ESA  means  to 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  orflect,  or 
to  attempt  to  engage  in  any  such 
conduct  (see  16  U.S.C  1532(19)).  Harm 
can  occur  through  destructimi  or 
modification  of  habitat  (whether  or  not 
designated  as  critical)  ^at  sigmficaotljr 
impairs  essential  behaviors,  iwrlnriing 
breeding,  feeding,  or  riieltering. 


The  designation  of  critical  habitat 
does  not,  in  and  of  its^,  restrict  human 
activities  within  an  area  or  mandate  any 
specific  management  or  recovery  action. 
A  critical  habitat  designation 
contributes  to  species  conservation 
primarily  by  identifying  critically 
important  areas  and  by  descrihii^  die 
fasitures  within  those  areas  that  are 
essentiai  to  the  species,  thus  aletthag 
public  and  private  entities  to  the  area'«' 
importance.  Under  the  ESA,  the  oidy 
regulatory  impact  of  a  critical  habitat 
designation  is  through  die  provisions  of 
section  7.  Sectim  7  applies  enfy  te 
actions  widi  Federal  involvement  (e.g., 
authorized,  funded,  conducted),  and 
does  not  afbctaieclusively  state  or 
private  activitiaB. 

Under  theaection  7  provisions,  a 
designation  of  critical  hahitat  woidd 
reqiiire  Federal  agoscias  to  ensure  that 
any  action  they  authorize,  fond,  <x  cany 
out  js  not  likafy  to  adveisely  modify  or 
destroy  the  desiyiaiad  critical  habitat.  . 
Activities  that  adversely  modify  or 
destroy  critical  habitat  are  defined  as 
those  actions  that  "appredaUy 
diminish  the  value  of  critical  Jhahttat  far 
both  the  survivai-and  recoveiy"  ofthe 
species  (see  50  CPR  402.02).  Regardless 
of  a  critical  habitat  desipiation.  Federal 
agencies  must  ensure  that  their  actions 
are  not  likely  to  jeopardize  the 
continued  existence  of  the  listed 
species.  Activities  that  jeopardize  a 
species  are  defined  as  those  actions  that 
"reasonabfy  would  be  expected,  directfy 
or  indfrectiy,  to  rediice  appred^y  the 
likelihood  of  both  the  survival  and 
recovery"  of  the  species  (see  50  CFR 
402.02).  Using  these  definitions, 
activities  that  destroy  or  adversely 
modify  critical  habitat  may  also  be 
likely  to  jeopardize  the  species. 
Therefore,  the  protection  provided  by  a 
critical  habitat  des^poation  generally 
duplicates  the  protection  provided 
undm  the  section  7  jeopardy  provision. 

A  designation  of  critical  haoitat,  in 
addition  to  emphasizing  and  alerting 
public  and  private  entities  to  the  critical 
importance  of  said  habitat  to  listed 
species,  provides  a  clear  indicaticm  to 
Federal  agencies  regarding  whm  section 
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7  consultation  is  requirad.  particularly 
in  cases  where  the  action  would  not 
result  in  direct  mortality,  injury,  or 
harm  to  individuals  of  a  listed  species 
(e.g.,  an  action  occurring  within  the 
critical  area  when  a  migratory  species  is 
^ot  present).  The  critical  habitat 
designation,  describing  the  essential 
features  of  the  habitat,  also  assists 
Federal  action  agencies  in  determining 
which  activities  conducted  outside  the 
designated  area  are  subject  to  section  7 
(i.e.,  activities  tliat  may  afiect  essential 
features  of  the  designated  area).  For 
example,  discharge  of  sewage  or 
disposal  of  waste  material,  or 
construction  activities  that  could  lead  to 
soil  erosion  and  increased 
sedimentation  in  waters  in  or  adjacent 
to  a  critical  habitat  area  may  affisct  an 
essential  feature  of  the  designated 
habitat  (water  quality)  and  would  be 
subject  to  the  provisions  of  section  7  of 
theESA. 

A  critical  habitat  designation  will  alao 
assist  Federal  agencies  in  planning 
future  actions  since  the  designation 
establishes,  in  sdvance,  those  habitats 
that  will  be  given  special  consideration 
during  section  7  consultations.  With  s 
designation  of  critical  habitat,  potential 
confUcts  between  projects  and 
endaiuered  or  threatened  species  can  be 
identified  and  possibly  svoided  early  in 
the  agency's  planning  process. 

Anothec  indirect  benefit  of  a  critical 
habitat  designation  is  that  it  helps  focus 
Federal,  state,  and  private  conservation 
and  management  eflbrts  in  such  aieea. 
Management  efforts  may  addrsas  special 
considerations  needed  in  critical  habitat 
areas,  including  conservation 
regulations  to  restrict  private  as  well  as 
Federal  activities.  The  economic  and 
other  impacts  of  these  actions  would  be 
conridTed  at  the  time  of  thoae  propoaed 
Tsguladons  and,  thatefore.  are  not 
considered  in  the  critical  habitat 
designation  process.  Other  Federal, 
state,  and  local  laws  or  regulations,  such 
■B  Boaktgor  wetlanda  protection,  may 
also  provide  special  protection  for 
critical  habitat  < 


JBT  naeignaHng  CrWcal  Habitat 

Developing  a  proposal  for  critical 
habitat  designation  involves  three  main 
considerations.  First,  the  biological 
needs  of  the  species  are  evaluated  and 
habitat  areas  and  features  that  are 
asaential  to  the  conservation  of  the 
species  are  identified.  If  alternative 
areas  exist  that  would  provide  for  the 
conservation  of  the  species,  such 
alternatives  are  also  identified.  Second, 
the  need  for  special  management 
considerations  or  protection  of  the 
srea(s)  or  features  are  evaluated.  Finally, 
the  probeble  economic  and  other 


impacts  of  designating  these  essential 
areas  as  "critical  habitat"  are  evaluated. 
After  considering  the  requirements  of 
the  species,  the  need  for  special 
management,  and  the  impacts  of  the 
designation,  the  proposed  critical 
habitat  designation  is  published  in  the 
Federal  Renter  for  comment  The  final 
critical  habitat  designation,  considering 
comments  on  the  proposal  and  impacts 
SMassment.  is  published  within  one 
year  of  the  proposed  rule.  Final  critical 
habitat  designations  may  be  revised, 
using  the  same  process,  as  new 
informstion  becomes  available. 

A  description  of  the  critical  habitat, 
need  for  special  management,  impacts 
of  designating  critical  habitat,  and  the 

Eroposed  action  are  deacribed  in  the 
illowing  sections  for  green  and 
hawksUU  sea  tuitlea. 

Critical  H^itat  of  die  Gteaa 'Haila 


Biological  information  for  listed  green 
turtles  can  be  found  in  the  Recovery 
Plan  for  U.S.  Population  of  Atlantic 
Green  Turtie  (NMFS  and  USFWS.  1)191), 
the  most  recent  green  turtie  status 
review  (NMFS  in  prep.),  and  the 
Federal  laglalar  noticea  of  propoaed 
•nd  final  listing  determination  (see  40 
FR  21962.  May  20. 1975:  43  FR  32800. 
July  28.  1978).  These  dociupents 
include  information  on  the  status  of  the 
species,  its  lifo  history  characteristics 
and  habitat  requirements,  ss  well  as 
projects,  ectivities  and  other  factors 
sfliBcting  the  species. 

While  the  precise  spece  requirements 
for  populations  of  green  turtles  are 
luUmown,  globally  this  spedea  is 
primarily  restricted  to  tropical  and 
subtropical  waters.  In  U.S.  Atlantic  and 
Gulf  of  Mexico  waters,  greao  turtles  are 
found  from  Maaaaohuaetts  to  Texaa  and 
in  the  U^.  Vii]gin  Islands  and  Puerto 
Rico.  Ceribbeen  populations  of  green 
turtlea  have  diminished  significantly 
from  historical  levels,  primarily  due  to 
the  directed  tuitl»  fishery  that  aotisted 
prior  to  their  listing  under  the  BSA. 
Additionally,  rasearchera  have 
documented  that  habitat  loas  is  a 
primary  factor  slowing  the  recovery  of 
the  species  throughout  its  range. 
Degradation  of  ^"f  ff  beds  has  slowed 
recovery  of  green  turtles  in  the 
Caribbean  due  to  reduced  carrjring 
capacity  of  saagrass  meedows  (Williams. 
1988).  Therefore,  the  extent  of  habitat 
required  for  foraging  green  tiutles  is 
likely  to  be  increasing  due  to  the 
reduced  productivity  of  remaining 
seiBaasbeds. 

Seagrasses  are  the  principal  dietary 
component  of  juvenile  and  adult  green 
turtles  throughout  the  Wider  Caribbean 
region  (Bjorndal.  1995).  The  seegrass 
beds  (rfCulebta  consist  primarily  of 


tvutle  grass  {Thalassia  testudinum). 
While  seagrasses  are  distributed 
throughout  temperate  and  tropical 
latitudes,  turtle  grass  beds  are  a  tropical 
phenomenon.  In  the  Caribbean,  tiutle 
graas  beds  consist  primarily  of  turtle 
grass,  but  may  include  other  species  of 
seegrass  such  as  manatee  grass 
[Syringodium  filiforme),  shoal  grass 
{Halodule  wrightii),  and  sea  vine 
[Halophila  decipiens),  as  well  as  several 
species  of  algae  including  green  algae  of 
the  genera  Halimeda,  Caulerpa,  and 
Udotaa. 

Hie  natal  beeches  of  Culebn's 
juvenile  green  tiutles  have  not  yet  been 
identified.  After  emerging  from  nests  on 
natal  beaches,  post-hatrhlings  may 
move  into  ofthore  convergence  zonea 
for  an  undetermined  length  of  time 
(Carr.  1986).  U{>on  reaching 
approximately  25  to  35  cm  carapace 
length,  juvenile  green  turties  enter 
benthic  feeding  grounds  in  relatively 
shallow,  protected  waters  (Collazo  et  aL, 
1992). 

The  importance  of  the  Culebra 
archipelago  as  green  turtle 
devektpmental  habitat  has  been  well 
documented.  Researchers  have 
eatabliahed  that  Culebra  coastal  waten 
support  juvenile  and  subadult  green 
turtle  populations  and  have  confirmed 
the  preaence  of  a  small  population  of 
adults  (CoUaao  et  al..  1992).  Theae 
findings,  together  with  infonnation 
obtained  from  studies  conducted  in  the 
U.S.  Virgin  Islands,  have  reefBrmed  the 
importance  of  developmmtal  habitats 
throughout  the  eaatem  portion  of  die 
Puerto  Rican  Bank  (CoUaao  et  al..  1992). 
Additionally,  the  coral  reeii  and  odiar 
topographic  faeturas  within  these  watan 
provide  green  tuitlea  widk  ahelter  during 
interfotaging  perieda  that  aacve  as  refuge 
from  predaton. 

Culebra  seegrasses  provide  fa«^"fl 
habitat  for  many  valuable  species.  In 
addition  to  green  turtles,  the 
commercially  important  queen  conch 
(Strombus  gigas)  and  coral  reef  bony 
fishes  (Class  Osteichthyes).  such  as 
panotfiah  [Spaiuoma  tpp.),  grunts 
(Haemuhm  app.),  porgies  or  sea  breams 
{Archotaigus  rhomboidalis),  and  others, 
utilize  this  important  habitat  Culebn's 
seegtaas  beds  also  provide  habitat  for 
the  endangered  west  Indian  m«n«ttm 
(Trichechus  manatuaii  and  several 
species  of  cartilaginous  fishes  (Claaa 
Qiondrichtfayes).  Additionally,  seegrass 
beds  beneficially  modify  the  phyaiol, 
chemical,  and  geological  properties  of 
cosstal  areas.  They  provide  nutrients, 
primary  energy,  and  habitats  that  help 
sustain  coastal  fisheries  resources  while 
enhancing  biological  diversity  and 
wildlife  (Vicente  and  Tallevast.  1992). 
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Critical  Habitat  of  die  Hawkabill  Turtle 

Biological  information  for  listed 
hawksbill  turties  can  be  found  in  the 
Recovery  Plan  for  the  Hawksbill  Turtle 
in  the  U.S.  Caribbean.  Atlantic  and  Gulf 
of  Mexico  (NMFS  and  USFWS.  1993). 
the  Hawksbill  Turtie  Statiis  Review 
(NMFS,  1995).  and  tiie  Federal  Roister 
notice  of  final  listing  determination  (see 
35  FR  8495,  June  2, 1970).  These 
documents  include  information  on  the 
status  of  the  species,  its  life  history 
characteristics  and  habitat  requimnents. 
as  well  as  projects,  activities,  and  other 
fiscton  affactinfi  the  species. 

The  hawksbill  turtle  occurs  in  tropical 
and  subtropical  watera  of  the  Atlantic, 
Pacific  and  Indian  Oceans.  The  species 
is  widely  distributed  in  the  Caribbean 
Sea  and  western  Atlantic  Ocean.  Within 
the  United  States,  hawksbills  are  most 
common  in  Puerto  Rico  and  its 
associated  islands,  the  U.S.  Virgin 
Islands,  and  Florida. 

International  commerce  in  hawksbill 
shell,  or  "bekko."  is  considered  the 
most  significant  factor  wnH»nyrjng 
hawks^  turtle  populations  around  the 
world.  Despite  international  trade 
protectiona  under  CITBS,  trade  in 
haw^bill  ahell  continues.  The  illegal 
take  of  hawksbills  at  see  has  not  yet 
been  fully  quantified,  but  it  is  a 
continuing  and  serious  problem. 

Juvenile  hawdcAiUs  are  thought  to 
lead  a  pelagic  existence  before 
recruiting  to  benthic  fseding  grounds  at 
a  sice  of  appnudmately  25  cm  straight 
carapace  length  (Meylan  and  Carr, 
1962).  Coral  re^,  like  tiuMe  found  in 
the  waten  surrounding  Mona  and 
Mooito  blends,  are  widely  recognized 
as  the  piimaiy  foraging  habitat  of 
juvenile.  subaduh.an^  adult  hawksbill 
turtles.  This  habitat  association  is 
diracdy  related  to  the  species'  hi^y 
specific  diet  of  sponges  (Meylan,  1988). 
Cut  content  analysis  conducted  on 
hawksbills  collected  from  the  Caribbean 
suggest  that  a  fsw  types  of  sponges  make 
up  the  major  component  of  their  diet, 
despite  the  prevalence  of  other  sponges 
on  the  coral  reefs  where  hawkabills  are 
found  (Meylan,  1984).  Vicente  (1993) 
observed  similar  fseding  habits  in 
hawksbills  forcing  specifically  in 
Puerto  Rico.  Additionally,  the  ledges 
and  caves  of  the  reef  provide  shelter  for 
resting  and  refuse  from  predaton. 

The  hawkabill's  dependence  on  coral 
reefii  for  shelter  and  food  links  its  well- 
bebig  directiy  to  the  condition  of  leefe. 
Destruction  of  coral  reefi  due  to 
deteriorating  water  quality  and  vessel 
anchoring,  striking,  or  grounding  is  a 
growing  problem. 

The  coral  reefs  of  Mona  aiul  Monito 
Islands  are  among  the  fisw  known 


remaining  locations  in  the  Caribbeen 
where  hawksbill  tiutles  occur  with 
considerable  density  (Diez  and  van 
Dam.  1996).  Recent  genetic  studies 
indicate  that  this  resident  population  of 
immature  hawksbills  comprises 
individuals  from  multiple  nesting 
populations  in  the  Wider  Caribbean. 
These  data  indicate  that  the 
conservation  of  the  juvenile  population 
of  hawksbill  turtles  at  Mona  can 
contribute  to  sustaining  healthy  nesting 
populations  throughout  the  Caribbean 
Region  (Bowen  et  al.^  1996). 
Additionally,  data  on  hawksbill  turtle 
diet  composition  and  foraging  behavior 
suggest  that  this  hi^-density  hawksbill 
population  may  play  a  significant  role 
iu  maintaining  sponge  species  divenity 
in  the  nearshore  benthic  communities  of 
Mona  and  Monito  Islands  (van  Dam  and 
Diez.  1997). 

Hawksbills  utilise  both  low  and  high- 
energy  nesting  beaches  in  tropical 
oceans  ofthe  world.  Both  insular  and 
mainland  nesting  sites  are  known. 
Hawksbills  will  nest  on  small  pocket 
beeches  and,  because  of  their  small 
body  size  and  great  agility,  can  traverse 
fringing  reefs  that  limit  access  by  other 
species. 

Nesting  within  the  southeestem 
United  States  occun  principally  in 
Puerto  Kico  and  in  the  U.S.  Virgin 
Islands,  the  most  important  sites  being 
Mona  bland  in  Puerto  Rico  and  Buck 
bland  Reef  National  Monument  in  the 
U.S.  Virgin  blends.  Mona  bland 
supports  the  largest  population  of 
nesting  hawksbill  turties  in  the  U.S. 
Caribbeen.  Considerd>le  na«Hng  a\mn 
occun  on  the  beeches  of  Culebra, 
Vieques,  and  mainland  Puerto  Rico,  as 
well  as  SL  Croix.  St  John,  and  St 
Thomas. 

Need  for  Spedal 


In  order  to  aasure  that  die  eesential 
areas  and  fisaturaa  deacribed  in  previous 
sections  are  maintained  or  restored, 
special  management  measiues  may  be 
needed.  Activities  that  may  require 
special  management  considerations  for 
listed  green  and  hawksbill  turtie 
foraging  and  developmental  habitats 
include,  but  are  not  limited  to,  the 
following: 

(1)  Vessel  trafBc— Propeller  dredging 
and  anchor  mooring  severely  disrupt 
benthic  habitats  by  crushing  coral, 
breaking  seagrass  root  systems,  and 
severing  rhizomes.  Propeller  dredging 
and  anchor  mooring  in  shallow  areas  are 
major  disturbances  to  even  the  most 
robust  seegrasses.  Trampling  of  seagrass 
beds  and  live  bottom,  a  secondary  efiiact 
of  recreational  boating,  also  disturbs 
seagrasses  and  coral. 


(2)  Coastal  construction — The 
development  of  marinas  and  private  or 
commercial  docks  in  inshore  waten  r«n 
negatively  impact  turties  through 
destruction  or  d^radation  of  foraging 
habitat  Additionally,  this  type  of 
development  leads  to  Increased  bo^ 
and  vessel  traffic  which  may  result  in 
higher  incidences  of  propeller-  and 
collision-related  mortality. 

(3)  Point  and  non-point  source 
pollution — Hi^y  colored,  low  salinity 
sewage  discharges  may  provoke 
physiological  straas  upon  seegrass  beds 
and  coral  communities  and  may  reduce 
the  amoimt  of  simlight  below  leveb 
necessary  for  photosynthesb.  Nutrient 
ovw-enrichmmt  caused  by  inorganic 
and  organic  nitrogen  and  phosphorous 
from  urban  and  agricultiual  run-off  and 
aewage  can  also  stimulate  algal  growth 
that  can  smother  cocab  and  inimassiii. 
shade  rooted  v^etaticm  ami  diminiah  ' 
the  ojnrgen  content  ofthe  %vater. 

(4)  Fishhig  activities— Incidental 
catch  during  ooBsmercial  and 
recreational  fi«hing  operations  b  a 
significant  source  of  sea  turtie  mortality. 
Additionally,  the  increeaed  veaael  tzafBc 
associated  widi  firiiing  activltiea  can 
result  in  the  destniotton  of  habitat  due 
to  propeller  dredgii^  and  anchor 
mooring. 

(5)  Dredge  and  fill  activities- 
Dredging  activities  result  in  direct 
destruction  or  degradation  of  habitat  as 
well  as  incidental  take  of  turties. 
Channelization  of  inshara  and  nearshore 
habitat  and  the  diapoari  of  dredged 
material  in  the  marine  environment  can 
destroy  or  disturb  itragramr  beds  and 
coral  raeb. 

(6)  Habitat  raatoretion— Habitat 
restoration  may  be  required  to  mitigate 
the  destruction  or  dsyadation  of  habitat 
that  can  occur  as  a  result  of  the 
activities  previously  discussed. 
Additionally,  h^tat  degradation 
resulting  from  ^isodic  natural  stresses 
such  as  hurricanee  and  tropical  storms 
may  require  special  mitigation 
measures. 


Acthrittae  That  Miw 
Habitat 


Aflact  Critical 


A  wide  range  of  activities  funded, 
authorized,  or  carried  out  by  Federal 
agencies  may  afEsct  the  critical  habitat 
requirements  of  listed  green  and 
hawksbill  turties.  These  include,  but  are 
not  limited  to,  authorization  by  the  U.S. 
Army  Corps  of  Engineers  for  beech 
renourishment.  dredge  and  fill 
activities,  coastal  construction  such  as 
the  construction  of  docks  and  "irinaa. 
and  installation  of  submerged  pipeline; 
actions  by  the  U.S.  Environmental 
Protection  Agency  to  manage  freabwater 
diachaiges  into  waterways;  regulation  of 
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vestal  traffic  by  the  U.S.  Coast  Guard; 
U.S.  Navy  activities:  authorizatton  of  oil 
and  gas  exploration  by  the  Minerals 
Management  Service;  authorisation  of 
changes  to  state  coastal  zone 
management  plans  by  NOAA's  National 
Ocean  Service;  and  management  of 
commercial  fishing  and  protected 
species  by  NMFS. 

The  Federal  agencies  that  will  most 
likely  be  affected  by  this  critical  habitat 
designation  include  the  U.S.  Army 
Corps  of  Engineers,  the  U.S. 
EnvironBiental  Protection  Agency;  the 
U.S.  Coast  Guard,  die  U.S.  Navy,  the 
Minerals  MinagMnant  Sarvica.  and 
NOAA.  This  designadon  will  provide 
clear  notification  to  these  agencies, 
private  entities,  and  the  public  of  the 
existence  of  marine  critical  habitat  for 
listed  green  and  hawksbill  turtles  in  the 
U.S.  Caribbean,  of  the  boundaries  of  the 
habitat,  and  of  the  protection  provided 
far  that  habitat  by  the  section  7 
consultation  process.  This  designation 
will  also  assist  these  agencies  and  others 
in  evaluating  the  potential  efllBCts  of 
their  activities  on  listed  green  and 
hawksbill  turtles  and  their  critical 
habitat  and  in  determining  when 
consultation  «vith  NMFS  would  be 
appropriate. 


Expected  Ecsooaik : 
Daaigiiating  Critical  HaUtat 

The  economic  impacts  to  be 
considered  in  a  critical  habitat 
designation  are  the  incremental  effects 
of  critical  habitat  designation  above  the 
economic  impacts  attribotable  to  listing 
or  attributable  to  authorities  other  than 
the  ESA  (see  Consideration  of 
Economic.  Environmental  and  Other 
Factors  section  of  this  proposed  rule). 
Incxamantal  impacts  rwolt  from  special 
mm^Hnent  activities  in  axeas  outside 
the  preeent  distribution  of  the  listed 
species  that  have  bean  detwrnined  to  be 
Gsaenhnl  to  the  conservation  of  the 
species.  However.  NMFS  has 
determined  that  the  present  range  of 
both  species  contains  sufficient  habitat 
for  their  conservation.  Therefore,  NMFS 
finds  that  theie  are  no  incremental 
impacts  associated  with  this  critical 
habitat  designadon. 

Crilhal  lli^ilat;  Geographic 


NMFS  is  propoaing  to  designate  the 
waters  surrounding  Culebra.  Mona,  and 
Monito  islands.  Puerto  RicD.  aa<3itical 
habitat  necessary  for  the  continued 
survival  and  recovery  of  green  and 
hawksbill  sea  turtlea  in  the  region. 


Proposed  critical  habitat  for  listed  green 
turtles  includes  waters  extending 
seaward  3  qm  (5.6  km)  from  the  mean 
high  water  line  of  Culebra  Island,  Puerto 
Rico.  These  waters  include  Culebra's 
ouUying  Keys  including  Cayo  Norte. 
Cayo  Ballena,  Cayos  Geniqui,  lala 
Cttlelvita.  Anecife  Culebrita,  Cayo  da 
Luis  Pena,  Las  Hermanas,  El  Mono, 
Cayo  Lobo.  Cayo  Lobito,  Cayo  Botifuela, 
Alcanaza.  Los  Gamelos.  and  Piedra 
Steven  (see  Figure  1).  Culebra  Island  lies 
appro9dmatoly  16  nm  (29.7  km)  east  of 
the  northeast  coast  of  mainland  Puerto 
Rico.  The  area  in  general  is  bounded 
north  to  south  by  18*24'  North  to  18*14' 
North  and  east  to  weat  by  65*11'  Waat 
and  65*25'  Weat 

Propoaad  critical  habitat  for  listed 
hawk^Ul  turtles  Includes  waters 
extending  seaward  3  nm  (5.6  km)  from 
the  mean  hi^  water  line  of  Mona  and 
Monito  Islands,  Puerto  Rico,  (see  Figure 
2).  Mona  Island  lies  approximately  39 
nm  (72  km)  west  of  the  southwest  caast 
of  mainland  Puerto  Rico.  The  area  in 
general  is  bounded  north  to  south  by 
'  18*13'  North  to  18*00'  North  and  east  to 
weat  by  6r48'  Waat  and  68*01'  Weat 

NalB  Figerss  1  and  2  will  not  be  pofaliskid 
ia  tlM  Cods  o(Pad««l  RssulatiaiM. 
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Figure  1-Critical  Habitat  for  Green  Turtlea.  Critical  Habitat  Includes  Waten  Extending  Seaward  3  nm  (54  km)  Fi«n 
the  Mean  High  Water  Line  of  lala  de  Culebra  (Culebra  Island),  Poerto  Rico 


^^faia^-^ 
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Pl«n  2-Criticel  HabMat  for  HawkabiU  Turtlaa.  Critical  Habitat  Includes  Waters  Extending  Seaward  3  nm  (5.8  km) 
'^T:,^£B*iSn^y!Tf^TS^lMiM  de  Mona  (Mona  Island)  and  Isla  Monito  (Monito  Island).  Pn«to  Rico 


ooes  asis-is-c 
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Public  Connnents  Solicited 

NMFS  is  soliciting  information, 
comments  and/or  recommendations  on 
any  aspect  of  this  proposed  rule  from  all 
concerned  parties  (see  AOOflESSES). 
NMFS  will  consider  all  information, 
comments,  and  recommendations 
received  before  reaching  a  final 
decision. 

Department  of  Commerce  ESA 
implementing  regulations  state  that  the 
Secretary  "shall  promptly  hpld  at  least 
one  public  hearing  if  any  person  so 
requests  within  45  days  of  publication 
of  a  proposed  regulation  to  designate 
critical  habitat."  (see  50  CFR 
424.16(c)(3)).  Public  hearings  on  the 
proposed  rule  provide  the  opportunity 
for  the  public  to  give  conmients  and  to 
pennit  an  exchange  of  information  and 
opinion  among  interested  parties.  NKffS 
encourages  the  public's  involvement  in 
such  ESA  matters. 

The  public  hearings  on  this  proposed 
action  have  been  scl^uled  for  the 
month  of  January,  1998  (see  DATES). 
Interested  parties  will  have  an 
opportunity  to  provide  oral  and  written 
testimony  at  the  public  hearings.  These 
hearings  are  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
aids  should  be  directed  to  Bridget 
Mansfield  (see  FOR  FURTHBI  MFOnMATKM 
CONTACT). 

riassiScation 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  has  determined 
that  this  rule  is  not  significant  for 
purposes  of  Executive  Order  (E.O.) 
12866. 

This  rule  does  not  contain  a 
collection-of-infbrmation  requirement 
lor  purposes  of  the  Paperwork 
ReducticmAct 

NMFS  proposes  to  designate  only 
areas  wnthin  the  current  range  of  these 
see  tmtle  species  as  critical  habitat; 
therefore,  this  designation  will  not 
impose  any  additional  requirements  or 
economic  effects  upon  sniall  entities, 
beyond  those  which  may  accrue  from 
section  7  of  the  ESA.  Section  7  requires 
Federal  agencies  to  insure  that  Any 


action  they  carry  out.  authorize,  or  fiind 
is  not  likely  to  jeopardize  the  continued 
existence  of  any  listed  species  or  result 
in  the  destruction  or  adverse 
modification  of  critical  habitat  (ESA 
S  7(a)(2)).  The  consultation  requirements 
of  section  7  are  nondiscretionary  and 
are  effective  at  the  time  of  species' 
listing.  Therefore,  Federal  agencies  must 
consult  with  NMFS  and  ensure  their 
actions  do  not  jeopardize  a  listed 
species,  regardless  of  whether  critical 
babitat  is  desigruted. 

In  die  future,  should  NMFS  determine 
that  designation  of  habitat  areas  outside 
either  species'  current  range  is 
necessary  for  conservation  and  recovery. 
NMFS  will  analyze  the  incremental 
costs  of  that  action  and  assess  its 
potential  impacts  on  small  entities,  as 
required  by  the  Regulatory  Flexibility 
Act  Until  that  time,  a  more  detailed 
analysis  would  be  premature  and  would 
not  reflect  the  true  economic  impacts  of 
the  proposed  action  on  local  businesses, 
organizations,  and  govenunents. 

Accordingly,  the  Assistant  General 
Counsel  for  legislation  and  Regulation 
of  the  Department  of  Conunerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  the  proposed  rule, 
if  adopted,  would  not  have  a  significant 
economic  impact  of  a  substantial 
number  of  sinall  entities,  as  described  in 
the  Regulatory  Flexibility  Act. 

The  AA  has  determined  that  the 
proposed  deugnation  is  consistent  to 
the  maximnm  extent  practicable  with 
the  approved  Coastal  Zone  Management 
Program  of  the  Commonwealth  of 
Puerto  Rico.  This  determination  will  be 
submitted  for  review  by  the  responsible 
state  agency  under  section  307  of  the 
Coastal  2^ne  Management  Act 

NOAA  Administrative  Order  216-6 
states  that  critical  habitat  designations 
under  the  ESA  are  cat^orically 
excluded  from  the  requiroment  to 
prepare  an  EA  or  an  enviroiunental 
impact  statement.  Howrever.  in  order  to 
more  clearly  evaluate  the  impacts  of  the 
proposed  critical  habitat  designation, 
tih^S  has  prepared  an  EA.  Copies  of 


the  assessment  are  available  on  request 
(see  ADDRESSES). 

References 

The  complete  citations  for  the 
references  used  in  this  document  can  be 
obtained  by  contacting  Michelle  Rogers, 
NMFS  (see  FOR  FURTHER  MFORMATKM 
CONTACT). 

List  of  Subjects  in  50  CFR  Part  228 

Endangered  and  threatened  species. 

Dated:  Decembw  15, 1S97. 

David  L.  Evans, 

Deputy  Assistant  Administrator  f<x'  Fisheries. 
National  Marine  Fisheries  Serrice. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  226  is  proposed 
to  be  amended  as  follows: 

PART  226-OESIQNATED  CRITICAL 
HABITAT 

1.  The  authmity  citation  for  part  226 
continues  to  read  as  follows: 

Aotbority:  16  U.S.C  1533. 

2.  Sections  226.72  and  226.73  are 
added  to  subpart  D  to  read  as  follows: 

f22&72   Qreaneea  turtle  (Cheionia 


(a)  Culebra  Island.  Puerto  Rico- 
Waters  surrounding  the  island  of 
Culebra  from  the  mean  high  water  line 
seaward  to  3  nautical  miles  (5.6  km). 
These  waters  include  Culebra's  outlying 
Keys  including  Cayo  Noite,  Cayo 
Ballena.  Cayos  Geniqm',  Isla  Culebrita. 
Arrecife  Culebrita,  Cayo  de  Luis  Pma, 
Las  Hermanas,  El  Mono,  Cayo  Lobo, 
Cayo  Lobito,  Cayo  Botijuela,  Alcariaza. 
Los  Gemelos,  and  Piedn  Steven. 

(b)  [Reserved] 

1226.73   HawkabWeae  turtle 


(a)  Mona  and  Monito  Islands,  Puerto 
Rico — ^Waters  surrounding  the  islands  of 
Mona  and  Monito,  from  the  mean  high 
water  line  seaward  to  3  nautical  miles 
(5.6  km). 

(b)  [Reserved] 

(FR  Doc  97^3217  Filed  12-1»-S7: 6.-45  amj 
oootatis^s^ 
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Notices 


Fadvall 

VoL  02.  No.  Z44 

Friday.  December  19.  1997 


This  section  o(  ttw  FEDEfUL  REGISTER 
contain*  documents  Other  than  rulM  or 
proposed  rules  that  are  appNcabte  to  (he 
puWic.  Notioea  ol  hearings  and  investigations. 

conwHttee  meetings,  agsncy  decisions  and 
rulings,  delegations  o(  aulhortty.  filing  of 
petitions  and  applicalions  and  agency 
statements  of  organization  and  tunctiona  an 
examples  ol  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AQWCULTURE 

Agricultural  Marketing  Sarvica 

(Doctot  Na  FVt7-33-1  NC) 

Nolioa  of  Raquaat  for  Extanalon  and 
fWvlalon  of  a  Currontly  Approvad 
InformatkNi  Collactlon 

AOCNCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Notice  and  request  for 

comments. 


r:  In  accordance  ¥vith  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35).  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  for  the 
Export  Fruit  Acts,  Apple  and  Pear  Act 
and  the  Export  Grape  and  Plum  Act. 
DATIS:  Comments  on  this  notice  must  be 
received  February  17. 1998  to  be 
assured  of  consideration. 


AOOmONAL  MPOfMATION  on  I 
Contact  Caroline  C.  Thorpe.  Marketing 
Order  Administration  Branch.  F  &  V. 
AMS.  USDA.  P.O.  Box  96456.  Room 
2525-S.  Washington.  D.C.  20090-6456. 
Telephone  (202)  720-6139  or  Fax  (202) 
720-5698. 

SI»naiCNTAftY  MFOf«IATK)N: 

Tith:  Export  Fruit  Ragulationa— 
Export  Apple  and  Pear  Act  (7  CFR  pert 
33)  and  the  Export  Grape  and  Plum  Act 
(7  CFR  part  35). 

Oh4B  Number:  0581-0143. 

Expiration  Date  of  Approval:  June  30. 
1908. 

Type  of  Request:  Extension  and 
reviaion  of  a  currently  approved 
information  collection. 

Abstract:  Fresh  apples,  pears  and 
grapes  grown  in  the  United  States 
shipped  to  any  foreign  destination  must 
meet  minimum  quality  and  other 
requirements  established  by  regulations 
issued  under  the  Export  Apple  and  Pear 


Act  (7  U.S.C  581-590)  and  the  Export 
Grape  and  Plum  Act  (7  U.S.C.  591-599). 
Currently,  plums  are  not  regulated 
under  the  Export  Grape  and  Plum  Act. 
The  regulations  issued  under  the  Export 
Grape  and  Plum  Act  (7  CFR  part  35) 
cover  fresh  grapes  grown  in  the  United 
States  and  shipped  to  foreign 
destinations,  except  Canada  and 
Mexico.  The  regulations  issued  under 
the  Export  Apple  and  Pear  Act  (7  CFR 
part  3)  cover  fresh  apples  and  pears 
grown  in  the  United  States  shipped  to 
foreign  destinations.  The  Secretary  of 
Agriculture  is  authorlxed  to  oversee  the 
implementation  of  the  export  fruit  acts 
cmd  issue  regulations  regarding  thaaa 
commodities. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  and 
adnfiinistration  of  the  export  fruit  acts. 
The  Export  Apple  and  Pear  Act  and  the 
Export  Grape  and  Plum  Act  have  been 
in  effect  since  1933  and  1960 
respectively. 

Both  Acts  were  designed  to  promote 
the  foreign  trade  of  the  United  SUtes  in 
apples,  pears,  grapes  and  plums;  to 
protect  the  reputation  of  tneee 
American-grown  commodities;  and  to 
prevent  deception  or  misrepresentation 
of  the  quality  of  such  products  moving 
in  foreign  commerce. 

The  regulatioiu  issued  under  the  Acts 
($33.11  for  apples  and  pears,  and 
§  35.12  for  grapes)  require  that  the  U.S. 
Department  of  A^^culture  (USDA) 
ofBcially  inspect  and  certify  that  each 
shipment  of  fresh  apples,  pears,  and 
grapes  is  in  compliance  with  all 
pertinent  regulatory  requirements 
effoctive  under  the  AcU.  Persons  who 
ship  fresh  apples,  pears,  and  grapes 
grown  in  the  United  States  to  foreign 
destinations  must  have  such  shipment 
inspected  and  certified  by  FedeiBl  or 
Federal-State  Inspection  Service  (FSIS) 
inspectors.  The  FSIS  is  administered  by 
the  Agricultural  Marketing  Service. 

The  forms  covered  under  this 
information  collection  require  the 
minimum  information  necessary  to 
effectively  carry  out  the  export  fruit 
acts,  and  their  use  is  necessary. 

The  information  collection 
requirements  in  this  request  is  primarily 
in  the  form  of  recordkeeping. 
Information  needed  by  USDA  is 
available  on  official  Federal-SUte 
Inspection  Service  (FSIS)  inspection 
certificates,  and  on  phytosanitary 


inspection  certificates  issued  by  USDA's 
Animal  Plant  Health  Inspection  Service. 

Export  carriers  are  required  to  keep  on 
file  for  three  years  copies  of  inspection 
certificates  for  apples,  pears,  and  grapes 
transported  hy  them.  Export  shippers 
are  required  to  label  certain  containers 
of  apples,  pears,  and  grapes  used  for 
export  shipments. 

The  number  of  exporters  has 
remained  fairly  constant  in  recent  years. 
There  are  an  estimated  115  exporters 
who  use  the  required  forms  and  the 
corresponding  forms  have  remained 
constant. 

The  information  collection 
requirements  in  this  request  are 
periodically  reviewed  to  ensure  that 
they  place  as  small  a  burden  on  the 
exporter  as  possible.  Procedures  have 
been  streanuined  to  assure  efficiency  in 
administerinfl  the  Acts. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  4.0528  hours  per 
response. 

Respondents:  Fruit  export  shii^Mrs 
and  export  carriers. 

Estimated  Number  of  Respondenit: 

«5. 
Estimated  Number  of  Responses  per 

Respondent:  3.96. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,204. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have         .« 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the' 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  infcvmation  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  may  be  sent  to  Docket 
Clerk,  Fruit  and  VegeUble  Programs, 
AMS.  USDA.  P.O.  Box  96456.  Room 
2525-S.  Washington.  D.C.  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register.  All 
comments  received  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  same  address. 
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All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  December  15, 1997. 

Robert  C  Keaney. 

Deputy  Administrator.  Fniit  and  Vegetable 
Programs. 

(FR  Doc  97-33166  Filed  12-18-97;  8:45  am) 
BIUMQ  OOOK  S41».0»-l> 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumar  Sarvioai 

Food  Stamp  Program:  Quality  Control 
Proviaiona  of  tha  Miekay  Laland 
ChHdliood  Hunger  Rallaf  Act 

agency:  Food  and  Consimier  Service. 
USDA. 

ACTION:  Request  for  comments  on 
proposed  collection  of  information. 


1'.  In  accordance  with  the 
Paperworic  Reduction  Act  of  1995,  this 
action  invites  the  general  public  and 
other  publicagencies  to  oMnment  on 
proposed  information  collections. 
Requirements  in  changes  to  the  Food 
Stamp  Prosram  regulations  based  on  the 
Midcey  Leland  Childhood  Hunger  Relief 
Act  are  the  basis  for  information 
collection  in  the  areas  of  arbitration  and 
good  cause.  This  action  revises  the 
information  collection  burden  that 
currenUy  includes  the  Quality  Control 
(QC)  sampling  plan  by  adding  to  it  the 
burdens  for  the  QC  ariutration  and  good 
cause  processes.  While  these  processes 
have  existed  since  1981,  they  nave  not 
been  included  in  the  burden  previously. 
A  notice  for  the  development  of  the  QC 
sampling  plan,  as  requh>ed  by  Food 
Stamp  Program  regulations,  vn» 
published  Mardi  4, 1997  and  has  been 
approved  through  July  31, 2000.  The 
Department  of  Agriculture  published  a 
final  rule  on  ^me  2, 1997,  entitled  Food 
Stamp  Program:  Quality  Control 
Provisions  of  the  Mickey  Leland 
Childhood  Himger  Relief  Act,  which 
implements  chwges  to  the  arbitration 
and  good  cause  processes. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  17, 
1998. 


:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to:  Retha  Oliver,  Chief, 
Quality  Control  Branch,  Program 
Accountability  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 


'  Tlw  •gHU7  nana  of  the  Food  and  Coiuumor 
Sarvlca  wa«  changed  to  the  Food  and  Nutrition 

Service  by  order  of  tlte  Sacrataiy  of  AAricuhnn  oe 
November  2S.  1997. 


Agriculture,  3101  Park  Center  Drive. 
Alexandria,  VA  22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary^  for  the  proper  perfopnance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
-    methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  action  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will  also 
become  a  matter  of  public  record.  "ITie 
Food  and  Consumer  Service  (PCS)  will 
publish  a  document  in  the  rules  section 
of  tiie  Federal  legister  annoimcing  the 
effective  and  implementation  dates  of 
the  provisions  contained  in  7  CFR 
S§  275.3(cM4)  and  Z75.23(e)(7)  of  the 
LelandRule  after  the  approval  <k  the 
provisions  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995. 
FOR  RJRrHERtNFOMMTION  CONTACT: 
Retha  Oliver,  (703)  305-2474. 

SUPPLEMENTARY  MFORMATION: 

Titie:  Pood  Stamp  Program 
Rwulations,  Part  275— Quality  Ctmtrol. 

OMB  Number:  0584-0303 . 

Expiration  Date:  July  3 1 ,  2000. 

Type  of  Request:  Revision  of  a 
currenUy  approved  colkction  of 
informati(m. 

Abstract:  Pursoant  to  Section  13951  of 
the  Mickey  Leland  Childhood  Hunger 
Relief  Act  (Pub.  L.  103-66),  the  final 
rule  entitled  Quality  Control  Provisions 
of  the  Mickey  Leland  Childhood  Hunger 
Relief  Act,  ("The  "Uland  Rule"), 
published  June  2, 1997  (62  FR  29652), 
contains  information  collections  whidi 
are  subject  to  review  by  OMB  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507).  The  reporting  and 
recordkeeping  burden  associated  with 
the  Food  Stamp  Program  QC  sampling 
plan  is  approved  through  July  31, 2000, 
under  OMB  No.  0584-0303.  This  notice 
proposes  to  add  the  burdens  for  the  QC 
arbitration  and  good  cause  processes  to 
the  burden  that  currenUy  includes  the 
QC  sampling  plan.  Tlie  burden 
approveid  for  the  QC  sampling  plan  is 
266  hours  per  year.  The  annual  burdens 
associated  with  the  QC  arbitration  and 


good  cause  processes  are  estimated  to 
total  1647  and  1917  respectively.  The 
total  annual  burden  for  the  QC  sampling 
plan,  arbitration  and  good  cause 
processes  is  estimated  to  be  3630  hours. 
The  increase  of  3564  hours  is  solely  the 
result  of  adding  the  arbitration  and  good 
cause  processes  to  the  burden. 

The  QC  system  contains  procedures 
for  resolving  differences  in  review 
findings  between  State  agencies  and 
FNS.  lliis  is  referred  to  as  the 
arbitration  process.  The  QC  system  alsp 
contains  procedures  which  provide 
relief  for  State  agencies  from  all  or  a  part 
of  a  QC  liability  when  a  State  agency 
can  demonstrate  that  a  part  or  all  of  an 
excessive  error  rate  was  due  to  an 
unusual  event  which  had  an 
uncontrollable  impact  on  the  State 
agency's  payment  error  rate.  In  the  past, 
information  collections  associated  with 
the  QC  arbitration  or  good  cause 
processes  have  not  been  included  in  the 
reporting  and  recordkeeping  burden. 
However,  since  the  good  cause  and 
arbitration  processes  have  been 
implemented  since  1981,  in  practice 
State  agencies  will  not  notice  an  actual 
increase  in  burden  frt)m  current 
practice. 

Quality  Cmtrol  Burden  Associated 
With  die  Samplieg  Man,  Arbitavtioii, 
and  Good  Cause 

1.  Sampling  Plan 

Affected  Public:  State  agencies. 

Eioimated  Number  of  Respondents: 
53. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Time  Per  Response:  5.0236 
hours. 

Estirnated  Total  Annual  Burden:  266. 

2.  Arbitration  Aocess 

Affected  Public:  State  agencies. 

Estimated  Number  of  Respondents: 
53. 

Estimated  Number  of  Responses  Per 
Respondent:  3.1. 

Estimated  Time  Per  Response: 
10.0236  hours. 

Estimated  Total  Armual  Burden: 
1647. 

3.  Good  Cause  Process 

Affected  Public:  State  agencies. 

Estimated  Number  of  Respondents: 
53. 

Estimated  Nimtber  of  Responses  Per 
Respondent:  0.226. 

Estimated  Time  Per  Response:  160 
hours. 

Estimated  Total  Armual  Burden: 
1917. 

4.  Combined  Quality  Control  Burden 
Associated  With  the  Sampling  Plan, 
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Aibitmtion  and  Good  Catue:  3830 
houn. 

Dated:  DacombOT  15. 1987. 
YvM«  S.  lackMB. 

Adminiatratot.  Pood  aad  Conaumv  Serric*. 
|FR  Doc.  97-33190  FiM  12-18-47;  8:45  un] 


DEPARTMENT  OF  AGRICULTURE 


Falty^mper 


rrofec^ 


Ranger  DIelrtct.  LalM  County; 

AOMCV:  Fcnwt  Service.  USDA. 
action:  Notice;  intent  to  prepate  an 
mvironmental  impact  stateaHiL 

aUMMANY:  The  Flathead  National  Poreat. 
Swan  Lake  Ranger  District.  vriU  prepare 
an  environmental  impact  statement  on  a 
ptopoaal  to  grant  easements  and 
authorise  construction  of  roads  acioaa 
National  Forest  System  lands  in  the 
Cedar  Greek.  Fatty  Creek,  and  Piper 
Oa^  watersheds.  The  action  la 
proposed  in  raaponae  to  an  applicant 
seeking  permanent,  roaded  access  to 
approximately  1,760  acres  of  non- 
Mmal  land  located  within  the  Flathead 
National  Forest  boundary.  The 
requested  easemenU  are  located  roughly 
20  miles  south  of  Swan  Lake.  Montana 
The  non-fadsral  land  to  be  accessed  is 
located  in  sections  9. 15.  and  23, 
Township  22  North,  Range  18  Weat  and 
section  35.  Township  23  North.  Range 
18  West.  Lake  County.  Moatau.  The 
easements  are  requested  on  National 
Forest  System  lands  in  sections  4, 10, 
and  14,  Township  22  North.  Range  18 
Weat  and  section  34,  Township  23 
North,  Range  18  Weat  The  propoeed 
prefect  will  be  in  compliance  with  the 
direction  in  the  Flathead  National 
Forest  Land  and  Resource  Management 
Plan  [December.  1985),  which  provides 
the  overall  guidance  for  management  of 
the  area.  The  agency  gives  written 
notice  of  this  analysis  so  that  interested 
and  affscted  people  are  aware  of  liow 
they  may  participate  and  contribute  to 
the  final  decision. 

OATIS:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
wiitiag  at  the  address  shown  below  1^ 
January  23. 1M8. 

AOOWlUfl  Submit  written  comments 
to  Charles  E.  Harris.  District  Ranger. 
Swan  Lake  Ranger  District.  200  Ranger 
Station  Road,  Bigfbrk.  Montana  59011. 
FOn  FURTHBI  NTOfMIATIOM  COMTACT: 
Ques#Ons  about  this  environmental 
impact  statement  should  be  directed  to 
Dennis  McCarthy,  Planning  Team 


Laader,  Swan  Lake  Ranger  District,  200 
Ranger  Station  Road,  Bigfork,  Montana 
59911:  phone  (406)  837-7500. 
auPPLBfKKTANY  wronMATiow;  The  Swan 
Lake  Ranger  District  is  initiating  this 
action  in  response  to  four  applications 
filed  by  Plum  Creek  Timber  Company, 
L.P.  (Plimi  Creek).  Plum  Creek  requested 
rights-of-way  across  Forest  Service 
lands  for  the  purpose  of  establishing 
permanent,  roaded  access  to 
approximately  1,760  acres  in  four 
sections  of  Plum  Creek  land.  The 
applications  involve'requests  fior  five 
segments  of  road  totaling  approximately 
three  miles  acroas  Forest  Service  land. 
Pliun  Creek  has  stated  that  it  intends  to 
manage  these  sections  of  land  for  long- 
term  timber  production  using 
conventional  pound-baaed  logging 
systems  and  build  roads  on  die 
permitted  rights-of-way,  sufficient  to 
suppoft  timber  productioiL 

PluB  Oeek  baano  raaded  acoeaa-tD. 
two  of  the  aections  of  laiuL  which  are 
muTOunded  by  National  Forest  System 
lands.  Plum  Creek  has  limited  acceas  to 
the  other  two  sections  and  has  reqaeated 
additional  roaded  access  to  thaa^  Plum 
Creek  seeks  permanent,  roaded  aocaaa 
pursuant  to  todaral  regulations  at  38 
CFR  part  251  (subpart  D— Access  to 
Non-Federal  Lands),  36  CFR  pact  212 
(Ingress  and  Egress)  and  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA)  and  ita  implementing 
regulations. 

Swan  Lake  Ranger  District  persoimel 
invited  fomnmnta  QD  the  envixonmaBtal 
analysis  for  this  psofact  in  Septembert 
1996,  by  sanding  a  scoping  notice  to 
people  on  the  CHstricf  s  mailing  list 
Subsequently,  Diatrict  personnel 
delarminsd  that  they  should  i»apare  an 
environmental  impact  statemenL  The 
comments  reoeivedJn  reepenae  te  the 
September,  1996  scoping  will  be  taken 
into  consideration  along  with  comments 
received  on  the  draft  environmental 
impact  statement  Some  of  the  isauaa 
identified  include  impacts  to:  Water 
quality;  soils  and  slope  stability;  air 
quality;  proximity  to  the  Mission 
Mountains  Wilderness;  threatened, 
endangered,  and  sensitive  animal,  plant, 
and  fiah  species  and  habitat  (i.a..  grizzly 
beer,  bull  trout,  water  howellia);  old- 
growth  forests;  roadless  area;  and 
recreetional  experiences. 

Swan  Lake  Ranger  District  pArsoimel 
will  be  seeking  information,  comments, 
and  Msistance  from  Federal,  State,  and 
local  agenciee  and  other  individnals  or 
organizations  who  may  be  interested  in 
or  afCscted  bythe  proposed  actions.  The 
scoping  period  for  the  draft 
environmental  impact  statement  will 
extend  to  Januuy  23, 1998.  This 


information  will  be  used  in  preparation 
of  the  draft  environmental  impact 
statement 

The  draft  enviioiunental  impact 
statement  will  be  filed  «vith  the 
Environmental  Protection  Agency  and . 
will  be  made  available  for  public  review 
in  February.  1998.  At  that  time,  copies 
of  the  draft  environmental  impact 
statement  will  be  distributed  to 
interested  and  afCacted  agencies, 
organizations,  and  members  of  the 
piiblicfor  their  review  and  comment. 
The  Enviroimiental  Protection  Agency 
will  publish  a  notice  of  avaihdiility  of 
the  draft  enviroiunental  impact 
statement  in  the  Federal  ■laliler.  The 
comment  period  will  be  no  kee  than  45 
days  from  the  date  that  appears  in  the 


The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  psocesa.  First, 
reviewers  of  draft  envitonmantal  impair 
stateaaents  must  structure  thett 
participation  in  the  elKviBinmental » 
review  of  thapiopoeal  so  that  it  is 
wMianingfcil  and  alerts  an  agency  to  the 
lewlewar's  position  and  contentions. 
Vmmtmt  Yankee  Nuclear  Power 
Corporations.  NRDC,  435  U.S.  519. 583 
(1978]L  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  altar 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  GETf  of  AAfDon 
V.  Node/,  803  F.2d  1018. 102Z  (8tll- 
Cifcoit.  1968)  and  Wlscoocfn  HiiiWufiM^ 
Inc.  V.  Hanitr  490  ¥.  Supp.  1334. 1338  . 
(KD.  Wisconsin,  1988).  Becauae  of  theer 
court  rulings,  it  is  very  importaat  that 
those  interested  in  this  propoeed  action 
participate  by  the  close  of  me  comment 
period  so  thst  substantive  comments 
and  objections  are  made  avaUiMe  to  tiw 
Foreet  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  environmental  impact 
statement  should  be  as  specific  as 
possible.  It  is  also  helpful  if  comments 
refer  to  specific  pages  of  chapters  of  the 
draft  environmental  impact  statement  or 
the  merits  of  the  alternatives  formulated 
and  discussed  in  the  statement 
Reviewers  may  wish  to  refisr  to  the 
Council  on  Enviroiunental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addreasing  these  points. 
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The  final  environmental  impact 
statement  is  scheduled  to  be  completed 
by  May,  1998.  In  the  final 
environmental  impact  statement,  the 
Swan  Lake  Ranger  District  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period   - 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft 
enviroiunental  impact  statement  and 
applicable  laws,  regulations  and 
policies  considered  in  making  the 
decision  regarding  this  proposal. 
Charles  E.  Harris,  District  Ranger,  Swan 
Lake  Ranger  District,  is  the  responsible 
official  and  his  decision  and  reasons  for 
this  decision  will  be  documented  in  the 
Record  of  Decision.  The  decision  will  be 
subject  to  Forest  Service  appeal 
regulations  (36  CFR  215). 

Dated:  Dacembar  8, 1997. 
Caiarlas  E.  Harris, 
Distiict  Ranger. 

(FR  Doc.  97-33062  Filed  12-18-97;  8:45  am) 
aaxste  coos  s«io-ii-m 
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DEPARTMENT  OF  AGRICULTURE 
Natural  Raaouroas  Conaarvation 


Notica  of  Intant  To  Raquaat  a  Ravialon 
of  a  Cuvrantly  Approvad  Information 
Collactlon 

agency:  Natural  Resources 
Conservation  Service.  United  States 
Department  of  Agriculture. 
ACTION:  Notice  and  request  for 
comments. 


ir:  In  accordance  with  the 
Paperworii  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  the  0£Bce  of 
Management  and  Budget  (OMB) 
regulations  at  5  CFR  Pari  1320  (60  FR 
44978,  August  29. 1995),  this  notice 
announces  the  Natural  Resources 
Conservation  Service's  (NRCS)  intention 
to  request  a  revision  to  a  currently 
approved  information  collection,  the 
Rural  Abandoned  Mine  Program. 
0ATE8:  Comments  on  this  notice  must  be 
received  by  February  17, 1998  to  be 
assured  of  consideration. 

AOOmONAt  MFOflMATION  OR  COKMENTS: 
Contact  Marcella  Graham,  Agency  OMB 
Clearance  Officer,  Natural  Resources 
Conservation  Service,  U.S.  Department 
of  Agriculture,  Natural  Resources 
Conservation  Service,  P.O.  Box  2890, 
Washington,  D.C.  20013-2890,  (202) 
720-5699. 

StIPPLBKNTARY  MFORMATION: 

Title:  Rural  Abandoned  Mine 
Pr^am. 
OMB  Number:  0578-0019. 


Expiration  Date  of  Approval:  May  31. 
1998. 

Type  of  Request:  To  reinstate,  with 
change,  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  The  primary  objective  of  the 
Natiual  Resources  Conservation  Service 
is  to  work  in  partnership  with  the 
American  people  to  conserve  and 
sustain  our  natural  resources.  The  Rural 
Abandoned  Mine  Program  authorizes 
Federal  technical  and  financial  long- 
term  cost-sharing  assistance  for 
conservation  treatment  and  reclamation 
of  abandoned  coal  mined  land  with 
eligible  land  users.  The  financial 
assistance  is  based  on  a  conservation 
plan  for  reclamation  which  is  made  a 
part  of  an  agreement  or  contract  for  a  5 
or  10-year  period  of  time.  Under  the 
terms  of  the  agreement,  the  participant 
agrees  to  apply,  or  arrange  to  apply,  the 
conservation  treatment  specified  in  the 
conservation  plan.  In  return  for  this 
agreement.  Federal  cost-share  payments 
are  made  to  the  land  users,  or  third 
party,  upon  successful  application  of 
the  tonservation  treatment 

InfonnationiT^llected  is  used  by  the 
NRCS  to  ensure  proper  utilization  of 
program  funds.  The  NRCS-LTP-013  is 
used  to  record  progress  in  applying  the 
conservation/reclamation  plan  (7  CFR 
632.24),  such  as  the  verification, 
revision  or  modification  of  the 
consovation  plan,  as  well  as  recording 
the  need  for  any  follow  up  technical 
assistance.  The  NRCS-LTP-150  is  for 
the  land  user  to  enter  into  a  contract 
with  NRCS  to  receive  Federal  cost-share 
assistance  (7  CFR  632.22).  The  AOTCS- 
LTP-151  is  used  to  notify  the 
participant,  Mrith  an  active  agreement  or 
contract,  that  information  has  been 
received  which  indicates  a  violation  of 
the  contract  (7  CFR  632.42  (b)(l)(2)). 
The  NRCS-lTP-152  is  used  during  tiie 
contract  period  when  the  land  user  loses 
control  of  all  or  part  of  the  right  and 
interest  in  the  land  (7  CFR  632.22(f)). 
The  NRCS-LTP-153  is  used  is  used 
when  non-compliance  of  the  contract  is 
indicated  (7  CFR  632.41).  The  NHCS- 
LTP-156  is  the  basic  document  used  by 
landownere  to  request  assistance 
through  the  local  NRCS  field  office  (7 
era  632.20).  The  NRCS-FNM-140  is 
used  to  authorize  the  vendor  to  furnish 
the  conservation  materials  and  services 
described  in  colunm  (b)  of  the  form  (7 
CFR  632.31(e)).  This  information 
collection  is  being  resubmitted  to  reflect 
the  elimination  of  two  forms  previously 
authorized  [NRCS-4JT-154  and  NRCS- 
LTP-15S)  and  to  reflect  a  scaled-down 
program.  NRCS  will  ask  for  3-year  OMB 
approval  within  60  days  of  submitting 
the  request 


Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.50  hours  per 
response. 

Respondents:  Farms,  individuals  or 
households,  or  State,  local,  or  Tribal 
governments. 

Estimated  Number  of  Respondents 
438. 

Estimated  Total  Annual  Burden  on 
Respondents:  223  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Marcella  Graham, 
the  Agency  OMB  Clearance  Officer,  at 
(202) 720-5699. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
informatfon  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utilify; 

(b)  the  accuracy  of  the  agency's  estimate 
of  burdm  of  the  proposed  collection  of 
infoimation4ncluding  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  qualify,  utilify,  and 
clarify  of  the  information  to  be 
collected;  and  (d)  ways  to  miiiimiM  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  such  as 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technologic  collection  techniques 
or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Marcella  Graham,  Agency  OMB 
Qearance  Officer,  U.S.  Department  of 
Agriculture,  Natiual  Resources 
Conservation  Service.  P.O.  Box  2890. 
Washington,  D.C.  20013-2890. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

All  comm«its  will  also  become  a 
matter  of  public  record. 

Signed  at  WaslungUm.  D.C  on  Dacemlwr 
15. 1997. 

ThoBsee  A.  Weber, 

Acting  Chief.  Natural  Resources  Conaermtion 
Service. 

[FR  Doc  97-33126  Filed  12-18-47;  8:45  am] 
aajjNQ  cooe  ssio-is-h 


DEPARTMENT  OF  AGRICULTURE 
Rural  UtilHiaa  Sarvica 

Munidpal  Intaraat  Ratas  for  tha  First 
Qtiartar  of  1996 

AQSKV:  Rural  Utilities  S«vice,  USDA. 
ACTION:  Notice  of  mimidpal  interest 
rates  on  advances  from  insured  electric 
loans  for  the  first  quarter  of  1998. 

8UIMARV{  The  Rural  Utilities  Service 
hereby  announces  the  interest  rates  for 
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advances  on  municipal  rate  loans  with 
interest  rate  terms  beginning  during  the 
first  calendar  quarter  of  1998. 

DATI8:  These  interest  rates  are  effective 
for  interest  rate  terms  that  commence 
during  the  period  beginning  January  1, 
1998,  and  ending  March  31. 1908. 

KM  FURTHER  INFORMA-nON  CONTACT: 
Carolyn  Dotson.  Loan  Funds  Control 
Assistant.  U.S.  Department  of 
Agriculture.  Rural  Utilities  Service, 
room  2234-S.  Slop  1524, 1400 
Independence  Avenue,  SW., 
Washington.  DC  20250-1500. 
Telephone:  202-720-1928.  FAX:  202- 
690-2268.  E-mail: 
CDotsonArus.usde.gov. 

SUPPI^MENTARY  MTORMATKM:  The  Rural 
Utilities  Service  (RUS)  hereby 
announces  the  interest  rates  on 
advances  made  during  the  first  calendar 
quarter  of  1998  for  municipal  rate 
electric  loans.  RUS  regulations  at  7  CFR 
1714.4  state  that  each  advance  of  funds 
on  a  municipal  rate  loan  shall  bear 
interest  at  a  single  rate  for  each  interest 
rate  term.  Pursuant  to  7  CFR  1714.5.  the 
interest  rates  on  these  advances  are 
based  on  indexes  published  in  the 
"Bond  Buyer"  for  the  four  weeks  prior 
to  the  first  Friday  of  the  last  month 
before  the  beginning  of  the  quarter.  The 
rate  for  interest  rate  terms  of  20  years  or 
longer  is  the  average  of  the  20  year  rates 
published  in  the  Bond  Buyer  in  the  four 
weeks  specified  in  7  CFR  1714.5(d).  The 
rate  for  terms  of  less  than  20  years  is  the 
average  of  the  rates  published  in  the 
Bond  Buyer  for  the  same  four  weeks  in 
the  table  of  "Municipal  Market  Data — 
General  Obligation  Yields "  or  the 
successor  to  this  table.  No  interest  rate 
may  exceed  the  interest  rate  for  Water 
and  Waste  Disposal  loans. 

The  table  of  Municipal  Market  Deta 
includes  only  rates  for  securities 
maturing  in  1998  and  at  5  year  intervals 
thereafter.  The  rates  published  by  RUS 
reflect  the  average  rates  for  the  yean 
shown  in  the  Municipal  Market  Data 
table.  Rates  for  interest  rate  terms 
ending  in  intervening  yeare  are  a  linear 
interpolation  based  on  the  average  of  the 
rates  published  in  the  Bond  Buyer.  All 
rates  are  adjusted  to  the  nearest  one 
eighth  of  one  percent  (0.125  percent)  as 
required  under  7  CFR  1714.5(a).  The 
market  interest  rate  on  Water  and  Waste 
Disposal  loans  for  this  quarter  is  5.375 
percent. 

In  accordMice  with  7  CFR  1714.5,  the 
interest  rates  sre  established  as  shown 
in  the  following  table  for  all  interest  rate 
terms  that  begin  at  any  time  during  the 
firat  calendar  quarter  of  1998. 


Interest  rate  term  ends  in 
(year) 


2019  or  later 

2018 

2017 

2018 

2015  ..._.. 
2014  . — 
2013  ...... 

2012  . — 

2011  

2010 

2000 

2006  — 

2007  . — 

2006  

2006 

2004  . 

2003 

2002  . — 
2001  ..™. 

2000 

1909 


RUS  rate 
(0.000  percent) 


5.2S0 
5.250 
5J250 
5.125 
5.125 
5.125 
5.125 
5.000 
4J75 
4.750 
4.760 
4.625 
4.500 
4.500 
4.375 
4.375 
4.260 
4.126 
4.000 
3J75 
3.760 


Dated:  December  10, 1997. 
Wally  Beyer. 

Administrator,  Bural  UtilHie*  Service. 
jFR  Doc.  fl7-33ie5  Filed  12-l»-«7;  8:45  ami 
aajjNO  ooM  Mie-is-M 


COMMmEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

ProcursfTMnt  LM;  Propo— d  Addftton 

AOSNCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Proposed  addition  to 

Procurement  List. 


nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
Other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  me  Government. 

3.  There  are  no  kno%vn  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  J  Javits-Wagner- 
OTtay  Act  (41  U.S.C  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
Invited.  Ck)mmenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 

)uiit(Mlal/Ground*  Maintenance,  U.S.  Army 
nmer»B  Center.  1900  Green  Springs 
Highway.  Birmingham,  Alabama 

NPA:  Alabama  Goodwill  Industries,  lac, 
Birmingham.  Alabama 

Beverly  L.  Milkiiuui. 

fiirecutiVs  Director. 

(PR  Doc.  97-33196  Filed  12-18-97;  8:45  am) 

MLUNQ  OOOC  SMS-ei-^ 


r:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMBfTt  MUST  BE  REC8VE0  ON  OR 
before:  January  20. 1998. 
A00RC88E8:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gateway  3.  Suite  310. 
1215  lefferson  Davis  Highway. 
Arlington.  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
8UPPI.aCNTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  fit>m 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

ProctiramBnt  List;  Propo— d  Additions 
and  Deletions 

AQB4CY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to  and 

Deletions  from  Procurement  List. 

SUfMlARY:  The  Conunittee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECBVED  ON  OR 
BEFORE:  January  20. 1998. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3.  Suite  310. 


1215  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  pubhshed  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opporttinity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as  . 
otherwise  indicated)  will  be  required  to 

Erocure  the  commodities  and  services 
sted  below  fit)m  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
oi^anizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTJay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited. 

Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Pnxnirement  List  for 

E reduction  by  the  nonprofit  agencies 
sted: 

Conunodities 

Office  and  Miscellaneous  Supplies 

(Requirements  for  the  Naval  Support 

Activity,  Millington,  Tennessee) 
NPA:  National  Industries  for  the  Blind, 

Alexandria.  Virginia 
Pillow,  Bed 

7210-01-44  fr-9432 
NPA:  Raleigh  Lions  Clinic  for  the  Blind.  Inc. 

Raleigh,  North  Carolina 
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Services 

Janitorial/Custodial,  Department  of  Veterans 
Affairs  Service  and  Distribution  Center, 
Building  #37— Warehouse,  Mines, 
Illinois 

NPA:  Jewish  Vocational  Service  & 

Employment  Center,  Chicago,  Illinois 

Switchboard  Operation.  West  Los  Angeles 
VAMC,  Los  Angeles,  California 

NPA:  Service  Disabled  Veterans  Business 
Association,  Stanford,  California 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities'^ 
pro{>osed  Cor  deletion  firom  the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Napkin,  Paper 

8540-01-350-6418 
Napkin,  Junior  Dispenser 

8540-01-350-6419 
Beverly  L.  Milkman, 
Executive  Director. 

IFR  Doc.  97-33198  Filed  12-18-97;  8:45  am] 
BNJJNQ  CODE  ass-ei-e 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurament  List;  Additions 

AOENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  January  20. 1998. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310. 


121S  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

8UPP1.EMB«TARY  INFORMATION:  On 
October  24, 1997,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(62  F.R.  55390)  of  proposed  additions  to 
the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
nonprofit  agencies  to  provide  the 
commodities  and  services  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
undQc  41  U.S.C.  4&-48C  and  41  CFR  51- 
2.4.       . 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Govemmmt. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Pen,  Metal  Barrel  &  Refills 

7520-01-445-7221 

7520-01-M5-7226 

7520-01-445-7230 

7520-01-445-7237 

7510-01-446-4835 

7510-01-44&-4845 

7510-01-446-4846  # 

7510-01-446-1850 

Servioes 

Janitorial/Custodial,  U.S.  Army  Reserve 
Center,  Middletown,  Connecticut 

lanitorial/Custodial,  U.S.  Army  Reserve 
Center,  Springfield,  Massachusetts 

Janit(»ial/Custodial,  U.S.  Anny  Reserve 
.    Center,  Westover,  Massachusetts 
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JuiitorUl/Custodial.  Pwdmnl  Building  and 
CourtbouM.  300  Virginia  SirMt. 
Chtflaston.  Wast  VligiiMa 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  efiective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Be««rly  L.  MilloBaii. 
Executive  Director. 
(FR  Doc.  »7-3319«  FUmd  12-l»-e7;  8:45  am) 


3.  Washington.  D.C.  20233-6500.  (301) 
467-2713. 

tUPPLEMEKTARV  MFOMMTKM: 


COMMnTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUNO  OR 
SEVERELY  DISABLED 

Propo— d  AddWions  to  ttf 
Procuramant  List;  CorTMtlon 

In  the  document  appearing  on  pa^ 
64351.  FR.  Doc.  97-31939,  in  the  iMue 
of  December  5, 1997.  in  the  third 
column,  the  listing  for  Office  and 
Miscellaneous  Supplies  (Requirements 
for  the  Marine  Corps  Air  SUtion. 
Beaufort.  North  Carolina)  should  read 
(Requirements  for  the  Marine  Corps  Air 
Station.  Beaufort.  South  Carolina). 
■•varly  L.  Milkmaii. 
Sxacuthn  Director. 

(FR  Doc  97-33197  Filad  12-1S-97:  8:45  am) 
I  0001  SM*-*!-^ 


DEPARTMENT  OF  COMMERCE 
Bufvau  of  ttw  Canaus 

Advanca  Monthly  Ratall  Salaa  Survay 

action:  Proposed  collection:  comment 
request.  


r:  The  Deportment  of 
Commerce,  as  port  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
takii  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L  104-13  (44  U.S.C.  3506(cK2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  17, 
1998. 


;  Direct  all  written  comments 

to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce.  Room  5327. 14th  and 
Constitution  Avenue.  NW.  Washington, 
DC  20230. 

TOR  FURTHER  MFORMATION  OONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(8)  and  instructions  should 
be  directed  to:  Ronald  L.  Piencykooki, 
Bureau  of  the  Census.  Room  262&-FOB 


LAbetract 

The  Advance  Monthly  Retail  Sales 
Survey  (MARTS)  provides  an  early 
indication  of  current  retail  sales  activity 
at  the  United  States  level.  Policymakers 
such  as  the  Federal  Reaerve  Board  need 
to  have  the  most  timely  estimates  in 
order  to  anticipate  economic  trends  and 
act  accordingly.  The  Bureau  of 
Economic  Analysis  (BEA).  the  Council 
of  Economic  Advisors,  and  other 
government  agencies  and  businesses  use 
the  data  to  formulate  economic  policy 
and  make  decisions.  These  estimates 
have  a  high  BEA  priority  because  of 
their  timeliness.  There  would  be 
approximately  a  month  delay  in  the 
availability  of  these  daU  if  this  survey 
were  not  conducted.  Data  are  collected 
monthly  from  small,  medium,  and  large 
size  businesses,  selected  using  a 
stratified  random  sampling  procedure. 
The  MARTS  sample  is  reselected 
periodically,  generally  at  two  year 
intervals.  Small  and  medium-size 
retailers  are  requested  to  participate  for 
those  two  years,  after  which  they  are 
replaced  with  new  panel  members. 
Smaller  firms  have  less  of  a  chance  for 
selection  due  to  our  sampling 
procedure.  Firms  canvaaaed  in  this 
survey  are  not  required  to  maintain 
additional  records  and  carefully 
prepared  estimates  are  acceptable  if 
book  fig\ires  are  not  available.  The 
change  in  the  response  burden  is  a 
result  of  a  larger  sample  size.  The 
sample  was  increased  from  3,363  to 
4,100  to  improve  the  quality  of  tha 
estimates. 

n.  Method  orCoDectioa 

We  will  collect  this  information  by 
mail,  FAX  and  telephone  follow-up. 

IILDaU 

OMB  NunAer  0607-0104. 

Form  Number  B-104. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Retail  Businesses. 

Estimated  Number  of  RespondentM: 
4,100. 

Estimated  Time  Per  Response:  .0833 
hrs  (5  minutes). 

Estimated  Total  Annual  Burden 
Hours:  4.100  hours. 

Estimated  Total  Annual  Cost:  The 
cost  to  the  respondent  is  estimated  to  be 
$55,965.  based  on  annual  response 
burden  of  4,100  hoiirs  and  a  rate  of 
S13.65  per  hour  to  complete  the  form. 

Respondent's  Obligation:  voluntary. 

Lifal  Aotfaoitty:  Title  13.  United  States 
Code.  Section  182. 


IV.  Request  for  Connnents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuecy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
propoaed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clwity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniquea 
or  other  forms  of  information 
technology. 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  Dacambar  15. 1997. 


Departmental  Forms  Clearance  Officer, 
Office  of  Uanagement  and  OrganiMtMott. 
(FR  Doc  97-33173  Fltad  12-18-97;  8:45  am) 
\oouimH-et-r 


DEPARTMENT  OF  COMMERCE 

Bufvau  of  Export  Admlniatration 

Madonal  Sacurlty  Aaaaaamant  of  tha 
U.S.  High  Parformanca  Military 


action:  Proposed  collection:  comment 
requeat 


r:  The  Department  of 
Commerce,  as  port  of  its  continuing 
effort  to  reduce  papowoik  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
ttV*  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
PubUc  Uw  104-13  (44  U.S.C 
3506(cK2MA)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  17. 
1908. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230. 

FOR  FURTHER  fHTOmAVOH  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Brad  Botwin,  Director. 
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Strategic  Analysis  Division,  Bureau  of 
Export  Administration  (BXA), 
Department  of  Commerce,  Room  3876, 
14Ui  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (telephone  na 
(202)  482-4060). 


LAhetract 

Commerce/Bureeu  of  Export 
Administration  (BXA)  is  conducting  an 
asaessment  of  the  domestic  high 
performance  military  explosives  and 
components  sector  in  amm  to  determine 
the  competitiveness  of  the  U.S.  industry 
and  its  ability  to  support  cuizent  end 
future  defense  needs. 

IL  Methed  of  CoHectiea 

The  information  will  be  collected 
using  a  non-recurring,  mandatory 
survey.  It  will  be  colwcted  in  written 
form. 

nLDrta 

The  survey  will  collect  information 
on  the  nature  of  the  busineaa  performed 
by  eedi  firm;  estimated  soles  end 
employment  data;  financial  information; 
reeeerch  end  development  expenditures 
and  funding  sources;  capital 
expenditures  end  funding  sources:  and 
competitiveness  issues. 

OMB  AAunber  none. 

Fonn  Munher:  N/A. 

Type  of  Review:  Regular  Submission. 

Affected  PubUc:  The  dcmiestic  high 
perunmence  military  explosives  end 
related  components  industry. 

E^imatea  Number  of  Be^umdents: 
40. 

Estimated  Time  Par  RespMtse:  6.0 
houn. 

Bstimaied  Toial  Annual  Burden 
Hours:  240  houn. 

Estimated  Total  Annual  Cost:  $8,194 
for  respondents — no  equipment  or  other 
materials  will  need  to  be  purchased  to 
oomply  with  the  requirement 

Comments  ere  invited  on:  (a)  Whether 
the  proposed  coUectfon  of  information 
is  neceesery  for  the  proper  perfcnnonce 
of  the  function  of  the  agency,  including 
whether  the  information  shall  hav6 
{Mtactical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  houn  end  cost)  of  the 
proposed  collectioci  of  infinmation;  (c) 
ways  to  enhance  the  quality.  utiUty,  and 
clarity  of  the  information  to  be 
collected;  end  (d)  ways  to  minimize  the 
burden  of  the  coUection  of  information 
on  respondents,  including  through  the 
use  of  autcHnated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  ond/tw 


included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  Dsoamber  15, 1997. 


Depattmmtal  Forms  Clearance  Officer,  Office 

ofManagBotent  and  Organisation. 

[FR  Doc.  97-33174  Filed  12-18-97;  8.-45  am] 


DEPARTMENT  OF  COMMERCE 
Duraau  of  E»port  AOiiilitlaliNllun 


ACTION:  Propoaed  collection;  comment 
request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  infmrnation 
collections,  as  required  by  die 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.SXI 
3506(cX2KA)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  17.    . 
1998. 


:  Direct  all  written  comments 
to  Linda  Engelmeiw,  Departmental 
Clearance  Officer.  Depertment  of 
Commerce.  Room  5327. 14th  and 
Constitution  Avenue.  NW.  Washington 
DC  20230. 

RM  FWnNBI  MP0RMAT10N  CONTACT: 
Requests  for  additional  infionnation  or 
copies  of  the  information  collection 
instrument(8)  and  instructions  should 
be  directed  to  Stephoi  Baker. 
Depertment  of  Commerce.  14th  end 
Constitation  Avenue,  NW.  Room  6877. 
Washington,  DC,  20230. 

ARr 


The  United  States  and  twenty  other 
countries  have  undertakra  to  increese 
the  effsctiTwiess  of  their  respective 
controls  over  international  trade  in 
strategic  commodities  by  means  of  an 
Import  Certificate  procedure.  For  the 
U.S.  importer,  this  procedure  provides 
that  where  required  by  the  exporting 
coimtry  with  respect  to  a  specific 
transaction,  the  importer  certifies  to  the 
U.S.  Government  that  he/she  will 
import  specific  commodities  into  the 
United  States  and  «rill  not  reexport  such 
conunodities  except  in  accordance  with 
the  ejqiort  control  regulations  of  the 
United  States.  The  VS.  Government  in 


turn,  certifies  that  such  represmtoticms 
have  been  made. 

n.  MedMid  of  CoUectkne 

This  information  is  provided  In 
written  form. 

IILData 

OMB  Number:  0694-0017. 

Form  Number:  Form  BXA-645P. 
International  Import  Certificate. 

Type  ofRen^nr.  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
forprofit  institutitms. 

Estimated  Number  ofRespondaits: 
7,441. 

Estimated  Time  Per  Response:  16 
minutes  per  response. 

Estimated  Tdal  Annual  Burden 
Hours:  1.966. 

Estimated  Total  Annual  CosL 
$148,000. 

Comments  are  invited  on:  (a)  Whether 
die  {Kopoaed  coUection  of  infonnation 
is  necessary  for  the  propor  performance 
of  the  functions  of  the  agency,  inrlnHing 
whether  the  infonnation  shaU  have 
practical  utility;  (b)  the  accuracy  of  the 
agmcy's  estimate  of  the  burden 
(including  houn  end  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  wajrs  to  iii<niin<««  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  coUection  techniquea 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  wiU  be  summarized  and/or 
included  in  die  request  fn  OMB 
q>proval  of  diis  infonnation  collection; 
^bey  wiU  also  becxmie  a  mattv  of  public 
record. 

Datwl:  Decambet  IS.  1997. 

Departmental  FonnsCharanee  Officer,  Office 

afidanagBmmitandOigaaiaation. 

(FR  Doc.  97-33175  niad  12-18-97;  8:45  ami 


DEPARTMBfT  OF  COMMERCE 
oi  eapon  MonwiisiiBuuii 


(Crude  ON) 

ACTION:  Proposed  coUection;  comment 
request 


r:  The  Departmont  of 
Conunaroe.  as  part  of  its  cxmtimiing 


WoUO 


Fedvd 
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efibrt  to  raducfl  paperwork  and 
respondsnt  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 

OATCS:  Written  comments  must  be 
Buhmitted  on  or  before  February  17, 
1990. 


Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Clearance  Officer.  Department  of 
Coaamerce,  Room  5327, 14th  and 
Cooftitution  Avenue.  ^4W.  Waahington. 
DC  20230. 

TON  TORTNOI  MTOMfMTION  COWT  ACT: 
ItoquMta  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Stephen  Baker. 
Department  of  Commerce,  14th  ft 
Constitution  Avenue,  NW,  Room  6877. 
Waahington,  DC.  20230. 

ANY  MFCMMAT10N: 


LAhatract 

The  information  is  collected  as 
supporting  documentation  Cor  license 
applications  to  export  petroleum  (crude 
oil)  and  used  by  licensing  ofBcers  to 
determine  the  exporter's  compliance 
with  the  5  statutes  governing  this 
collection. 

IL  Mthod  ofCoUection 

The  information  is  provided  in 
written  form. 

IILData 

OMB  Number:  0694-0027. 

Fonn  Number:  BXA-748P. 

Type  of  Review:  Regular  submission 
for  exteiuion  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  ReapondentB: 
24. 

EMtimated  Time  Per  Responte:  4-12 
hours  perranooae. 

Eatimatmd  Tbtaf  Atwual  Burden 
Hourt:  192. 

Estimated  Total  Annual  Coat:  $2,880. 


IV. 


fcrCommanta 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  neceaaary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
afmcy's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  Information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 


Dated: 


18. 1M7. 


Depaitmental  Fomu  Clearance  Officer,  Office 
of  htanagunent  and  Orgnniiation. 
[FR  Doc.  97-33176  PUwl  12-18-07;  8:48  am) 
I  OOOa  M10-0T-F 


DEPARTMENT  OF  COMMERCE 

BuTMu  of  Export  Admlnistratton 

Nottftetlon  of  Commorcial  Invote— 
Tlwl  Do  Not  Contain  a  Doatinatlon 
MMium  BiaMniani 

ACTION:  Propoeed  collection;  comment 
request 

SUMMANV:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  infiormation 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 

OATCS:  Written  comments  must  be 
submitted  on  or  before  February  17, 
1998. 


Direct  all  written  conuneots 
to  Linda  Engelmeier.  Departmental 
Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

TON  RJNTMCR  WrOWiATlOW  CONTACT:'' 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Stephen  Baker, 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW.  Room  6877, 
Washington.  DC.  20230. 

8UPPLEMCNTARV  MFONMAT10N: 

L  Abstract 

To  insure  that  U.S.  exports  go  only  to 
legally  authorized  destinations,  "a 
destination  control  statement"  is 
required  to  be  entered  on  all  commercial 


invoices  and  bills  of  lading  or  air 
wa]rbills  covering  an  export  from  the 
United  States.  The  same  statement  must 
appear  on  all  copies  of  all  such  shipping 
documents  that  apply  to  the  same 
shipment  The  exporter  has  the  primany 
responsibility  fior  assuring  that  the 
statement  is  entered  on  the  commercial 
invoice,  regardless  of  whether  he 
prepares  this  doounent.  If  a  forwarder, 
a  carrier  acting  as  a  forwarder,  or  any 
other  party  prepares,  presents,  and/or 
executes  a  commercial  invoice,  that 
person  is  also  responsible  for  assuring 
that  an  appropriate  statement  is  entered 
on  the  document  Consequently,  when  a 
forwarding  agent  finds  the 
documentation  lacks  the  appropriate 
destination  control  statement  ^n  he/ 
she  is  required  to  notify  the  exporter  of 
the  problem.  The  forwarder  must  obtain 
a  written  assurance  from  the  exporter 
that  all  copies  have  been  corrected. 

n.  Mstiiod  oTCoUMition 

This  collection  is  a  written 
requirement  between  freight  forwarders 
and  exporters. 

nLI 


OMB  Numbw:  0694-0038. 

Form  Number:  None. 

Type  of  Review:  Regular  submission 
for  extension  of  a  cuirantly  approved ' 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
40. 

Estimated  Time  Per  Response:  16 
minutes  per  response. 

Estimated  Total  Aimual  Burden 
Hours:  11. 

Estimated  Total  Annual  Cost:  $420. 

IV.  Kaquaat  far  CoouBeBlB 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  coilectiao; 
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they  will  also  become  a  matter  of  public 
record. 

Dated:  December  15, 1997. 

Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer,  Office 
ofManagewent  and  Organization. 

(FR  Doc.  97-33177  Filed  12-18-97;  8:45  am] 

aaUNO  OOM  M1S-OT-^ 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
(Order  Na  936] 

Grant  of  Authority  for  Subzone  Status, 
DIeaal  Technology  Company  (Inc.) 
(Diesel  Engine  Fuel  Injection 
Components),  Kentwood,  Michigan 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  OrdeR 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934.  an  Act  "To 

Jirovide  for  the  establishment  *  *  *  of 
oreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  ex{>edite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
8la-8lu)  (the  FTZ  Act),  the  Foreign- 
Trade  Zones  Board  (the  Board)  is 
authorized  to  grant  to  qualified 
corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Kent  Ottawa  Muskegon  Foreign  Trade 
Zone  Authority,  grantee  of  Foreign- 
Trade  Zone  189.  for  authority  to 
establish  special-piirpose  subzone  status 
for  the  diesel  engine  fiiel  injection 
components  manufactiuing  facilities  of 
the  Diesel  Technology  Company  (Inc.), 
in  Kentwood.  Michigan,  was  filed  by  the 
Board  on  October  31, 1996,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Dod»t  80-96. 
61  FR  58036, 11-12-96);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
Diesel  Technology  Company  (Inc.), 
fiscilities  in  Kentwood,  Michigan 
(Subzone  189A),  at  the  locatimis 


described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28. 

Signed  at  Washington.  DC.  this  lldi  day  of 
Deconber  1997. 

Robert  S.  LaKMsa. 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
Jotm  J.  DaPonla.  Jr.. 
Executive  Secretary. 

[FR  Doc.  97-33239  Filed  12-lft-97: 8:45  am] 
COOK  isio-ai.^ 


DEPARTMENT  OF  COMMERCE 
Foreign-Trsde  Zonee  Board 

[OrdsrNaSaq 

Approval  of  ManufScturing  Acthrtty 
WMMn  Fdrelgn-TrBdeZone38, 
Spartanburg,  South  Carolina;  Zeuna 
Stirtwr  USA,  bic.  (Automotive  Exhaust 
Syslsms) 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C  81a-81u) 
(the  Act),  the  Foreign-Trade  Zones 
Board  (the  Board)  adopts  the  following 
Order 

Whereas,  §  400.28(a)(2)  of  the  Board's 
regulations,  requires  approval  of  the 
Board  prior  to  commencement  of  new 
manufecturing/processing  activity 
within  existing  zone  faciUties; 

Whereas,  the  South  Carolina  State 
Ports  Authority,  grantee  of  FTZ  38.  has 
requested  authority  under  §  400.28(a)(2) 
of  the  Board's  regulations  on  behalf  of 
Zeuna  Starker  USA.  Inc..  to  manufacture 
automotive  exhaust  systems  under  zone 
procedures  within  FTZ  38 — Site  4, 
Spartanburg,  South  Carolina  (filed  2- 
18-97;  FTZ  Doc.  10-97,  62  FR  10022,  3- 
5-97); 

Whereas,  the  Board  adopts  the 
findings  and  recommendation  of  the 
examiner's  report,  including  a 
recommended  restriction  on  stainless 
stejal  pipe,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied  and  that 
the  proposal  is  in  the  public  interest, 
subject  to  restriction; 

Now,  therefore,  the  Board  hereby 
approves  the  request  subject  to  the  Act 
and  the  Board's  regtilations.  including 
§  400.28,  and  further  subject  to  a 
restriction  requiring  that  privileged 
foreign  status  (19  CFR  146.41)  must  be 
elected  on  all  foreign  origin  stainless 
steel  pipe  admitted  to  FTZ  38  for  the 
Zeuna  Starker  USA,  Inc.,  activity,  as 
indicated  in  the  applicaticMn. ' 


Signed  at  Washington.  DC  this  lldi  day  of 
Dec«nber  1997. 

Robert  S.  LaRoasa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
)«haJ.DaPSala.)r.. 
Executive  Secretary. 
[FR  Doc  97-33240  Filed  12-1S-07: 8:45  am) 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zonee  Board 

[Order  NO.  940] 

Qrant  of  Authority  For  Sulaorte  Status 
Polarie  Industrtee,  IrK.  (SmsN  Spark- 
Ignition  Englnee)  Oeceols,  WIeconain 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zonee  Act  of  Jtme  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 

Whereas,  by  an  Act  of  Congress 
approved  Jime  18. 1934.  an  Act  'To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  tor 
other  purposes,"  as  ammded  (19  U.S.C 
81a-81u)  (the  FTZ  Act),  the  Foreign- 
Trade  Zones  Board  (the  Board)  is 
authorized  to  grant  to  qualified 
corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 
WHEREAS,  the  Board's  r^ulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  fecilities 
cannot  serve  the  specific  use  involved; 
WHEREAS,  an  application  from  Brown 
County.  Wisconsin,  grantee  of  Fmeign- 
Trade  Zone  167.  for  authority  to 
establish  special-purpose  subzone  status 
for  the  small  internal-combustion 
engine  manufacturing  plant  of  Polaris 
Industries,  Inc.,  in  Osceola,  Wisconsin, 
was  filed  by  the  Board  on  December  11, 
1996,  and  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (FTZ  Docket  84-96,  61  FR 
66652. 12-18-96);  and. 

Whereas,  the  Board  adopts  the 
findinga  and  recommoidations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
Polaris  Industries,  Inc.  plant  in  Osceola. 
Wisconsin  (Subzone  167B),  at  the 
location  described  in  the  application. 
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subject  to  the  FTZ  Act  and  the  Board's 
regulationa,  including  §400.28. 

I  at  WMhington.  DC.  this  11th  day  of 
1907. 


t  Stentaty  ofComnwive  for  Import 
on.  Alternate  Chairman.  Fonign- 
Trade  Zones  Board. 

)«ka).Oai>Ml>.|r. 
ExeculivB  Smcnlaiy. 
|PR  Doc.  07-33241  PiM  12-1S-47;  •^•S  am] 


OEPAfrrMENT  OF  COtMERCE 
InisnwttofMl  Trads  Adntinistifltlon 


I< 


Certain  CuMo-Ungtf)  Cartwn  I 

Pwla  FfDdi  Finland:  AnMdiinipInQ  Ouly 
AflRMMalfSllva  RavNW!  Exianalon  of 
Tmm  Unilt 


Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limit 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  final  results  of  the 
antidumping  duty  administrative  review 
of  Certain  Cut-to- Length  Carbon  Steel 
Plate  from  Finland.  This  review  covers 
the  period  August  1. 1995  through  July 
31.  1996. 

Er^CCnvi  DATS:  December  19. 1907. 

FOR  FURTHER  aPORMATION  CONTACT: 
Heather  Osborne  or  Linda  Ludwig, 
Office  of  AD/CVD  Enforcement.  Group 
in.  Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.;  telephone  (202)  482- 
3019  or  482-3833,  respectively. 

•UmfMENTARY  MVORMATKM:  Due  to  the 
complexity  of  issues  involved  in  this 
case,  it  is  not  practicable  to  complete 
this  review  within  the  original  time 
limit.  The  Department  is  extending  the 
time  limit  for  completion  of  the  final 
results  until  January  12.  1998,  in 
accordance  with  Section  751(a)(3HA)  of 
the  Trade  and  Tariff  Act  of  1930,  as 
amended  by  the  Uruguay  Round 
Ayaamimto  Act  of  1994.  See 
maoMirandum  to  Robert  S.  LaRussa  bom 
Joseph  A.  Spetrini  regarding  the 
extension  of  the  case  deadlhie.  dated 
December  12.  1997. 

This  extension  is  in  accordance  %vith 
751(a)(3)(A)  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C  1675(a)(3)(A)). 


DatML-  Dsceabv  12. 1907. 
Inspli  1  Ipililai. 

Deputy  Auittant  Secretary.  Enforcement 

Group  W. 

(FR  Doc.  97-33236  FUwl  12-18-97;  8:45  am) 


OEPARTMEKT  OF  COMMERCE 
NiMfnaDonai  iraoa  AunMuavaiion 

(A-«7fr-t14 


L  Caw»^M  M^J»«*  T^JB^  I—  ^*i  —  aa 

I V I  mil  imji  iMiiiiiMiiuii 
of  Naw  SMppar  Antidumping  Duly 
AanMniairaBva  naviaw 


Import  Administration, 
International  Trade  AdminisAration, 
Department  of  Commerce. 


On  February  27. 1997,  the 
Department  of  Commerce  published  a 
notice  of  initiation  of  a  new  shipper 
administrative  review  of  the 
antidumping  duty  order  on  certain  pasta 
from  Italy.  Ths  Department  is  now 
terminating  this  review. 
EFFECnvC  DATS:  December  19.  1997. 
FOR  FURTHER  ■FORMATION  CONTACT:  John 
Brinkmann  or  Sunkyu  Kim,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-5288  or  482-2613, 
raapectively. 

Applicable  Statute  mmd  KegalatioiM 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effiective  Janiuuy  1,  1905. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  hi  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department)  regulations  are  to  the 
regulations  at  19  CFR  Section  353,  as 
amended  by  the  interim  regtilations 
published  in  the  Federal  Ragjater  on 
May  11.  1995  (60  FR  25130). 

tu^wjigwTARY  aronnATioN: 

Backgrmuid 

On  January  31.  1997,  GSA  S.r.l. 
("GSA")  requested  that  the  Department 
conduct  a  new  shipper  review  of  the 
antidumping  duty  order  on  certain  pasta 
from  Italy.  On  February  27.  1997,  the 
Department  published  in  the  Federal 
Register  (62  FR  8927)  a  notice  of 
initiation  of  a  new  shipper 
administrative  review  of  the 
antidumping  duty  order  on  certain  pasta 
from  Italy  covering  GSA  and  the  period 
July  1, 1996,  through  January  31, 1097. 
On  March  3*  1997.  we  issued  the 


Depcutment's  antidumping  duty 
questionnaire  *  to  GSA.  GSA  submitted 
ito  response  to  Section  A  of  the 
questionnaire  on  March  26,  1997.  Based 
on  our  review  of  the  Section  A  response,' 
we  issued  a  supplemental  questionnaire 
on  April  25. 1997.  GSA  submitted  ita 
response  to  the  supplemental  Section  A 
questionnaire  along  with  its  Sections  B 
and  C  responses  on  May  6.  1997. 
Subsequently,  we  issued  additional 
supplemental  questioniuires  to  GSA. 
GSA's  responses  to  these  questionnaires 
were  received  in  June,  July  and 
September  1997. 

On  August  13, 1997,  in  accordance 
with  19  CFR  353.22  (hK7),  the 
Department  extended  the  time  for 
completion  of  the  preliminary  results  of 
this  review  to  no  later  than  December 
17. 1997.  because  the  Departaent 
determined  that  this  case  is 
extraordinarily  complicated  (62  FR 
44107  (August  19, 1997)). 

TennuMtioB  as  Review 

The  respondent.  GSA,  is  a  trading 
company  in  Italy  that  purchased  the 
merchandise  under  review  from  an 
unaffiliated  producer  and  resold  to 
customers  in  the  home  market  and  the 
United  States  during  the  FOR.  Based  on 
our  analysis  of  the  data  submitted  to 
date  by  GSA,  we  conclude  that  the 
producer  of  GSA's  pasta,  which  is 
unaffiliated  with  GSA,  knew  or  had 
reason  to  know  that  iU  merchandise  «va8 
destined  for  export  to  the  United  States 
at  the  time  it  sold  the  merchandise  to 
GSA.  Specifically,  GSA  stated  that  the 
subject  pasta  was  packaged  and  labeled 
at  the  time  of  production  by  the 
producer.  A  copy  of  the  padu^ing, 
provided  in  GSA's  July  18, 1997. 
submission,  which  is  identical  in  all 
material  respects  to  the  packaging  for 
the  pasta  actually  purchased  and 
shipped  to  the  United  States  by  GSA, 
contains  information  indicating  that  the 
product  is  destined  for  the  United 
States.  Specifically,  the  packaging 
contains  the  address  of  the  U.S. 
importer.  Additionally,  certain 
proprietary  information  on  the  record 
concerning  the  nature  of  the 
relationship  between  the  parties 
involved  in  this  review  demonstrate  that 
the  producer  knew  or  had  reason  to 
know  that  the  pasta  it  sold  to  GSA  was 
destined  for  the  United  States.  For  a 
further  discussion,  see  Memorandum  to 
Richard  Moreland,  Acting  Deputy 


*  Sactlaa  A  of  th«  quasUonoaire  requacU 
inforroatioa  coDcotning  a  company'i  corponta 
ttnictura  and  butinaaa  practicaa.  dia  marchandiaa 
undar  revisw  that  it  mIU.  and  th«  sales  al  the 
matchaodisa  in  all  of  its  markets.  Section*  B  and 
C  of  tha  quaationnaire  request  home  market  i 
Uatingi  aad  US.  sale*  UsUoga.  reapactivaly. 
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Assistant  Secretaiy,  Import 
Administration,  dated  November  23. 
1997. 

In  determining  the  basis  for  export 
price,  we  examine  the  price  at  which 
the  fint  party  in  the  chain  of 
distribution  which  has  knowledge  of  the 
U.S.  destination  of  the  merchandise 
sells  the  subject  merchandise,  either 
directiy  to  a  U.S.  purchaser  or  to  an 
intermediary  such  as  a  trading 
company.  The  party  making  such  a  sale, 
with  knowledge  of  destination,  is  the 
appropriate  party  to  be  reviewed.  See 
Fresh  Garlic  From  the  People's  Republic 
of  China:  Pteliminary  Restihs  of 
Antidumping  Duty  Administntive 
Review  and  Partial  Termination  of 
Administrative  Review  61  FR  68229 
(December  27. 1996). 

In  this  case.  GSA's  unaffiliated 
producer  knew  or  had  reason  to  know 
that  ita  merchandise  was  destined  for 
e^qxvt  to  the  United  States  at  the  time 
it  sold  the  merchandise  to  GSA. 
Therefore,  we  detaimine  that  it  is 
inappropriate  to  review  GSA's  sales 
transactions.  Moieova.  no  request  ¥ras 
made  to  review  the  producer's  sales. 
Accordingly,  we  are  terminating  the 
currant  new  ahippw  review  wiu  respect 
toGSA. 

This  notice  is  published  pursuant  to 
10  CFR  353.22(h). 

12. 1997. 


Assutant  Sscntaiy,  For  Import 
Adadrtiatreltkm. 

(FR  Doc.  97-33237  Filad  12-18-97: 8:45  am] 


DEPARTMENT  OF  COMMERGE 

■neniMionai  i  nKia  AtmiiniainRMn 

Punlua  UnlvaraHy;  Notica  of  Daclalon 
on  AppUcallon  for  Duty-Fraa  Entry  of 


This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientiflc  and  Cultoral  Matraials 
bnportatioo  Act  of  1966  (Pub.  Lm  89^ 
651,  80  Stat  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue.  N.W., 
Washington,  D.C 

I>ocicet  Number:  97-046R.  Applicant: 
Purdue  University,  West  La&yette.  IN 
47907-1064:  Jhstnunent:  Stopped-Flow 
Spectrophotometer/Fluorimeter  System, 
Model  SF-61DX2/X.  Manufacturer:  Hi- 
Tech Scientific.  United  Kii^om. 
Intended  Use:  See  notice  at  62  FR 
58706.  October  30. 1097. 


Ctmunents:  None  received.  Dednoa: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  usSd,  is  being 
manufactured  in  the  United  States. 
Aeosoris:  The  foreign  instrument 
providlM:  (1)  Double-mixing  of  up^  to 
four  independent  solutions,  (2)  a  wide 
range  of  aging  times  and  (3)  a 
mioovolume  rafrid  quench-flow  system. 
The  National  Institutes  of  Health 
advises  in  ita  memorandum  dated 
November  5, 1907  that  (1)  these 
capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2)it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  vahie 
to  the  foreign  instnunent  which  is  being 
manufactured  in  the  United  States. 
FtaakW.Oeel. 

i>tiec(or,  Statutory  ImpottProgramB  Staff. 
IFR  Doc.  97-33238  Filed  12-18-97;  8:45  am) 


Management  Council;  toleidione:  813- 
228-2815. 


DEPAfmiGNT  OF  COMMERCE 


ILO-  1211tn)i 

Gulf  of  Masdoo  Ftattaiy  ManRganiant 
CooncU:  PubUa  MaatkioB 

AOCNCY;  National  Marine  Flaharies 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NCAA). 

Commerce. 

ACTION:  Notice  of  public  meetings. 


r:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  the  Reef 
Fish  Stock  Assessment  Panel  (RFSAP) 
and  the  Standing  and  Special  Reef  Fish 
Scientific  and  Statistical  Committee 
(SSC). 

DATES:  A  joint  meeting  of  the  RFSAP 
and  Standing  and  Special  Reef  Fish  SSC 
will  be  held  begimilng  at  IKX)  p.m.  on 
Monday,  January  5, 1998,  and  will 
conclude  by  3:00  p jn.  on  Thursday, 
January  8, 1996. 

/IBOnCBBCB.  The  meeting  will  be  held  at 
NMFS  Southeast  Fisheries  Science 
Center,  75  Virginia  Beach  Drive,  Miami, 
FL. 

Council addresr.  3018  U.S.  Hi^way 
301  North.  Suite  1000.  Tampa.  FL 
33619. 

POftFURTHER  atFORMATION  CONTACT: 
Steven  Atran.  Population  Dynamics 
Statistician.  Gulf  of  Mexico  Fishery 


TART  arORMATION.  The 
RFSAP  and  SSC  will  review  the  NMFS 
Gulf  of  Mexico  red  snapper  stock 
assessment  that  was  {»epared  in 
October  1907.  The  RFSAP  conducted  a 
preliminary  review  of  this  assessment  in 
October,  but  were  un^le  to  recommend 
an  acc^tabla  biological  catch  (ABC)  at 
that  time  due  to  insufficieat  time  to 
conduct  a  thorough  review.  In  addition 
to  the  NMFS  Gulf  of  Mexico  Ted  snapper 
stock  assessment,  the  RFSAP  and  SSC 
will  also  review  the  NMFS  South 
Atlantic  red  snapper  stock  assessment 
for  comparison  to  the  Gulf  of  Mexico 
assessment;  an  independent  Gulf  of 
Mexico  red  snapper  stock  asaeasment  by 
Dr.  Brian  Rothschild.  University  of 
Massachusetts;  new  infonnetion  on 
shrimp  trewl  bycatch  reduction  devices; 
and  indmendcnit  pew  group  evaluations 
of  the  red  snapper  managamMit  process 
that  were  compiled  for  NMFS  by  the 
American  Fisheries  Socie^. 

The  RFSAP  is  composed  of  biologists 
who  an  trained  in  the  specialized  field 
of  population  dynamics.  They  advise 
the  Council  on  the  status  of  stocks  and 
level  of  ABC.  The  SSC  is  composed  of 
biologiata.  economista,  and  aodologista 
who  are  knowledgeeble  about  the 
technical  aspecta  of  fisheries  in  the  Gulf 
of  Mexico.  They  assess  the  ecceptability 
of  the  scientific  information  and  of  the 
ABC  recommendation.  The  SSC  may 
also  recommend  a  specific  levri  of  total 
allowable  catch  (TAG)  from  within  the 
ABC  range,  and  management  meesures 
needed  to  implement  the  TAC.  in 
pwticular,  mnnagnment  meesures  that 
may  {nevent  a  recreetional  quota  cloaura 
in  1998. 

The  Councfl  will  set  the  1908  red 
snapper  TAC  and  associated 
management  measures  at  ita  meeting  in 
Point  Qear,  AL.  on  January  19-23. 1998. 
based  on  tiie  recommendations  of  the 
RFSAP.  SSC.  and  public  testimony  that 
will  be  taken  at  the  Council  meeting. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the  joint 
RFSAP/SSC  for  discussicm,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  Act.  those  issues 
may  not  be  the  sul^ect  of  formal  action 
during  this  meeting.  RFSAP/SSC  ection 
will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
liated  in  this  notice. 

A  copy  of  the  ageiyie  can  be  obtained 
by  contacting  the  Council  (see 
). 


Special. 

This  meeting  is  {Aysically  accessible 
to  people  with  disabilities.  Requesta  for 
sipi  language  interpretation  or  other 


Do604 
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•uxiUary  aids  ahould  be  diracted  to 
Anne  Alford  at  the  Council  (see 
AOOMOSa)  by  December  29. 1M7. 

Dated:  Dtcawtim  12. 1M7. 
Gar7  C  Matlock.  Uractor,  Ofllca  of 


iSanrlca. 

(FR  Doc.  97-33216  Filed  12-18-97: 8:45  am] 
■UMOOOM  tata-a-r 

DEPARTMENT  OF  COMMERCE 


AdnilntsU  stlon 
p.0.  ItllfTC] 


CouncM;  Public  MmMiiq 

AOBICY:  National  K4arine  Fiaheriea 

Service  (NMFS),  National  Oceanic  and 

Atmoapharic  Administration  (NOAA). 

Conuneice. 

ACnoM:  Notice  of  public  oaeeting. 


:  The  Weatem  Pacific  Fiahaty 
Management  Council  will  hold  a 
meeting  of  ita  Precious  Corals  Plan 
Team. 

OATtS:  The  meeting  tvill  be  held  on 
January  30. 1998.  bom  9:00  a.m.  to 
12:00  p.m. 

AOORfSSCS:  The  meeting  will  be  held  at 
the  NMFS  Honolulu  Laboratory.  2570 
Dole  SL.  Rm.  112.  Honolulu.  HI; 
telephone:  808-94S-1221. 

Council  addrear.  Western  Pacific 
Fishery  Management  Council.  1164 
Bishop  St.  Suite  1400.  Honolulu.  HI 
96813. 


TOM  FUMfTNCN  ■IFOWMATION  OONTACT: 
Kitty  M.  Simonda.  Executive  Director, 
telephone:  808-522^220. 
SUPrLCMBfTANV  MPONMATION:  The 
Precious  Corala  Plan  Team  will  discuaa 
(1)  the  status  of  the  precious  corals 
fishery  and  the  recent  survey  of 
Makapu'u  Bed:  (2)  a  final  draft  of  a 
Precious  Corals  Fishery  Management 
Plan  (FMP)  amendment  to  eatablish  a 
framework  procedure  in  the  FMP  and 
include  the  exclusive  economic  zone 
around  the  Northern  Mariana  Islands  in 
the  FMP  area;  (3)  the  inconsistency  of 
Hawaii  State  and  Federal  regulatioiu  for 
the  harvest  of  precious  corals;  (4)  other 
issues  as  raqulrad. 

Although  other  isaoas  not  contained 
in  this  agenda  may  come  before  this 
Plan  Teiun  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
ConavvattoB  and  Management  Act. 
thoaa  iaaaaa  may  not  be  the  subject  of 
formal  Plan  Team  action  during  this 
meeting.  Plan  Team  action  will  be 
restricted  to  those  issues  specifically 


Identified  in  the  agenda  listed  in  this 
notice. 

Special  Arrnmmodatkina 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
latty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-6226  (fax),  at  least  5 
da3rs  prior  to  meeting  date. 

Dated:  Daoambar  12, 1997. 
Gary  C  Matlock.  rk.D.. 

,  DinctoT.  Office  of  SuMtainable  Fiabmtm, 
National  Uarine  FiMherim  Sarvfce. 
(FR  Doc.  97-33134  FUod  12-l»-«7;  8:45  ami 
loooa  Mia-<t-r 


DEPARTMENT  OF  DEFENSE 
Office  of  tha  Sacralary 
Submlaaiofi  foe  0MB  Rovlaw! 


action:  Nodca. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  propoaal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

TUI0,  Asaodated  Form,  and  OMB 
Number:  TRICARE  Retiree  Dental 
Program  enrollment  Form;  Contractor 
Designed  Format  (No  DD  Form 
Number);  OMB  Number  0720-0015. 

Type  of  request:  Extension. 

Number  of  Respondents:  286.570. 

Responses  per  Respondent:  1. 

Annual  Responses:  286,570. 

Average  Burden  per  response:  IS 
minutes. 

Annual  Burden  Hours:  71,840. 

Needs  and  Uses:  Conditional  approval 
for  the  information  collection  was 
granted  under  OMB  approval  number 
0720-0015  pending  development  of  a 
contractor  designed  enrollment  form 
which  is  being  submitted  for  approval. 
The  form  will  be  submitted  to  OMB 
comninently  with  publication  of  the 
final  rule.  Tne  collection  instrument 
serves  as  an  application  form  for 
military  members  entitled  to  retired  pay 
and  eligible  dependents  to  enroll  in  the 
TRICARE  Retiree  Dental  Program.  The 
enrollment  application  will  allow  the 
Deputment  to  collect  the  information 
neceaaary  to  properly  identify  the 
program's  applicants  and  to  determine 
their  eligibility  for  enrollment  in  the 
TRICARE  Retiree  Dental  Program  In 
completing  and  signing  an  enrollment 
form,  applicants  will  acknowledge  that 
they  understand  the  benefits  offined 
under  the  program  and  the  rules  they 


must  follow  to  continue  their 
participation  in  the  program.  Further, 
applicants  will  acknowledge  that  the 
premium  will  be  withheld  from  retired 
pay  when  such  pay  is  available.  Initial 
enrollment  will  be  for  a  period  of  24 
months  followed  by  month  to  month 
enrollment  as  long  as  the  enrollee 
chooses  to  continue  enrollment. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Ob  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Ms.  Allison  Eydt 

Written  comments  and 
recommendations  on  the  propoeed 
information  collection  should  be  sent  to 
Ms.  E3rdt  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD/ 
Health  Afiiirs,  Room  10235,  New 
Executive  Office  Building,  Washingtcm, 
DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requeats  for  copies  of  the 
information  collection  propoaal  should 
be  sent  to  Mr.  Cushing.  WHS/DIOK. 
1215  )e£hrson  Davis  Highway.  Suit 
1204.  Arlington.  VA  22202-4302. 

Dated:  Dacembv  15. 1997. 
Patricia  L.  Topiiii^^ 
Ahemate  OSD  Federal  Re^ster  Liaison 
Offioer,  Depaitatent  of  Defense. 
(FR  Doc.  97-33112  Filed  12-18-97;  8:45  an] 


DEPARTMENT  OF  DEFENSE 
Offloa  of  Ilia  Sacffolafv 


Davalopinant  ProQfwn,  Scientific 


action:  Notice. 


In  accordance  with  Section  10(aX2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  meeting: 
DATE  OF  MEETiiO:  January  28, 1998  from 
1200  to  1700  and  January  29. 1998  from 
0830  to  1200. 

PLACC:  National  Highway  Institute, 
Conference  Room  302, 901  North  Stuart 
Street,  Arlington,  VA. 

MATTERS  TO  BE  CONSOEHEO:  Reseandl 

and  Development  proposals  and 
continuing  projects  requesting  Strategic 
Environmental  Research  and 
Development  Program  funds  in  exoaaa 
of  $1M  will  be  reviewed. 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Scientific  Advisory  Board  at  the 
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time  and  in  the  manner  permitted  by  the 

Board. 

PON  FUNIHW  MPOMMnON  CONTACT: 

Ms.  Amy  Levine.  SERDP  Program 

Office.  901  North  Stuart  Street.  Suite 

303.  Arlington,  VA  or  by  telephone  at 

(703)  696-2124. 

Dated:  December  15, 1997. 
LM.9yumm, 

AhematsOSD  Federal  Register  Liaison 
Officer,  Department  ofD^ense. 
(FR  Doc.  97-33108  Filed  12-18-97;  8:45  am) 


OEPARTMBIT  OF  DEFENSE 

DepNrtment  o(  the  Air  FMce 

Notice  of  Inlent  To  Piepeie 
El  I VII  ufimenwi  iinpeci  SOTefneni  lor 
the  fleeHetic  BomlMr  Trsinlng  bittiellve 
In  Texea  end  New  Mexico 

The  United  States  Air  Force  (USAF)  is 
issuing  this  notice  to  advise  the  public 
of  its  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  assess  the  potential  environmental 
impacts  of  a  propoaal  to  implemcmt  the 
Realistic  Bomber  Training  hiitiative 
(RBTI).  This  proposal  is  intended  to 
provide  efficient,  integrated  training 
opportunities  for  aircrews  flying  B-lB 
aircraft  from  Dyess  Air  Force  Base 
(AFB),  Texas,  and  B-52H  aircraft  from 
Barksdale  AFB,  Louisiana.  The 
propoaed  action  for  RBTI  would  involve 
several  interrelated  elements: 

1.  Modifications  and  additions  to 
existing  military  training  route  (MTR) 
airspace  uaed  generally  for  lownedtitude 
training  activities; 

2.  Modifications  and  additions  to 
existing  military  operations  area  (MOA) 
airspace  used  for  medium  to  high 
altitude  training  and  maneuvering; 

3.  Increased  flights  by  B-lB  and  B- 
52H  aircraft  in  the  MTR  and  MOA 
airspace; 

4.  Acquisition  of  a  total  of  12, 15-acre 
parcels  under  the  MTR  and  MOA 
airspace  for  construction  and  operation 
of  an  Electronic  Scoring  Site  system 
consisting  of  electronic  emitters  and 
associated  facilities;  and 

5.  Closure  of  existing  Electronic 
Scoring  Site  systems  at  Harrison, 
Arkansas  and  La  Junta,  Colorado,  and 
transfer  of  equipment  to  the  proposed 
Electronic  Scoring  Site  system 
developed  for  RBTI. 

The  Air  Force  has  developed  three 
alternatives,  each  of  which  fulfills  the 
requirements  of  the  proposed  action. 
Two  of  these  alternatives  use  airspace 
over  lands  located  in  west  Texas;  the 
third  uses  airspace  in  northeestem  New 
Mexica  All  three  of  these  altemativea. 


and  the  No- Action  alternative  will  be 
evaluated  in  the  EIS.  If  Caasible 
alternatives  are  devriopad  as  part  of  the 
scoping  process,  they  will  be  included 
in  the  EIS. 

Implementation  of  any  of  the  three 
alternativaa  fulfilling  the  propoaed 
action  vrould  require  the  Fe^ral 
Aviation  Administration  to  modify 
existing  special  use  airspace  and  to 
chart  new  airspace.  Similarly,  the  Air 
Force  would  imdertake  real  estate 
actions  to  acquire  access  to  the  12, 15- 
acre  sites  for  the  electronic  scoring 
system. 

The  information  in  this  EIS  will  be 
considered  in  making  the  decision 
whether  to  implement  RBTI,  and  if  so, 
to  select  an  alternative  for 
implementation.  A  separate  EIS  is 
currently  being  conducted  by  the  Air 
Force  to  addreas  use  of  existing  military 
airspace  over  west  Texas  and 
northeastern  New  Mexico  by  unita 
stationed  at  HoUeman  AFB,  New 
Mexico.  This  proposal,  as  well  as  other 
actions,  %vill  be  assessed  for  potential 
cumulative  impacts  in  the  RBTI  EIS. 

Hie  Air  Force  intends  to  hold  several 
public  scoping  meetings  in  the 
potentially  affected  areas  of  Texas  and 
New  Mexico.  Dates,  times,  and  locations 
for  these  meetings  will  be  announced 
through  press  releases,  newspapers  and 
other  media  sources  accessible  to  the 
public  and  agencies.  These  meetings  are 
the  first  step  in  asking  for  public  and 
government  agency  comments  on  the 
RBTI  propoaal.  Comments  provided  at 
these  meetings  and  throughout  the 
scoping  process  should  focus  on  the 
merits  of  the  proposal,  alternatives,  and 
the  nature  and  scope  of  environmental 
issues  and  other  concerns  that  need  to 
be  addressed  in  the  EIS.  During  the 
meetings,  the  Air  Force  will  describe  the 
proposed  action  and  all  alternatives,  the 
National  Environmental  Policy  Act 
process,  and  outline  the  opportunities 
for  public  involvement  in  the  process. 

Comments  will  be  accepted 
throughout  the  analysis  process, 
however,  to  ensure  the  Air  Force  has 
sufficient  time  to  consider  public  input 
in  the  preparation  of  the  Draft  EIS, 
comments  should  be  submitted  to  the 
address  below  by  F^ruary  17, 1998. 

RBTI  EIS,  c/o  7  CES/CEV,  710  3">  Street. 

Dyess  AFB,  TX  79607.^ 
Baitera  A.t:aniriduel 

Ahemate  Air  Force  Federal  Blister  Liaison 

Officer. 

(FR  Doc.  97-33209  Hied  12-18-97;  8:45  am) 


DEPARTMBIT  OF  DEFENSE 

Depertment  of  the  Amiy 

Notioe  of  AveilebMlty  for  the  Draft 


(DBS)lbr«wOiapoeal 
Tort  McCleBen, 


AOBCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  avail^ility. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  President's 
Council  on  Environmental  Quality,  ^ 
Army  has  prepared  a  DEIS  for  the 
Disposal  and  Reuse  of  Fort  McQellan 
(FMC),  Alabama.  The  approved  199S 
base  closure  and  realignment  actions 
required  by  the  Base  Closure  and 
Realignment  Act  of  1990  (Pub.  L.  101- 
510),  and  siibsequent  actions  in 
compliance  writ  this  law,  mandated  the 
closure  of  FMC  It  is  Department  of    * 
Defense  (DoD)  policy  to  dispose  of 
property  no  Icmger  needed  by  DoD. 
Consequently,  as  a  result  of  the 
mandated  closure  of  FMC,  the  Army  is 
disposing  of  excess  property  at  FMC. 

The  DOS  analyzes  tmee  disposal 
alternatives:  (1)  The  no  action 
altonative,  wMch  entails  nminhiinii^ 
the  property  in  caretaker  .atatus  after 
closure;  (2)  the  encumbered  disposal 
alternative,  which  entails  transmring 
the  property  to  future  owners  with 
Army-imp(Med  limitations,  or 
enctmibrances,  on  the  future  use  of  the 
property;  and  (3)  the  unenciunbered 
disposal  alternative,  which  entails 
transferring  the  property  to  foture 
owners  widi  fewer  or  no  Army-impoaed 
restrictions  on  the  future  use  of  the 
property.  The  preferred  action  identified 
in  this  DEIS  is  encumbered  disposal  of 
excess  property  at  FMC.  Based  upon  the 
analysis  contained  in  the  DEIS, 
encimibrances  and  deed  restrictions 
associated  with  the  Army's  disposal 
actions  for  FMC  will  be  mitigation 
measures. 

Planning  for  the  retise  of  the  property 
to  be  disposed  of  is  a  secondary  action 
resulting  from  closure.  The  local 
community  has  established  the  Fort 
Mcdellan  Reuse  and  Redevelopment 
Authority  (FMRRA)  to  produce  a  reuaa 
development  plan  for  the  surplus 
property.  The  impacts  of  reuse  are 
evaluated  in  terms  of  land  use 
intensities.  This  reuse  analysis  is  based 
upon  implementing  one  of  three  reuse 
alternatives,  all  of  which  are  based  upon 
the  FMRRA  draft  reuse  plan.  The  Aimy 
has  not  selected  one  of  these  three 
alternatives  as  the  preferred  action. 
Selection  of  the  preferred  reuse  plan  ia 
a  dedaion  that  will  be  made  by  tfw 
FMRRA. 
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OATO:  Thi  r«vi«w  period  for  the  DEIS 
will  end  4&  days  after  publication  of  the 
NOA  in  the  Federal  Regielar  by  the 
EPA.  CommenU  on  the  DEIS  will  be 
uaed  in  preparing  the  Final 
Environmental  Impact  Statement  and  a 
Record  of  Decision  for  the  Army  action, 
conn:  Copies  of  the  DEIS  have  b— n 
forwarded  to  the  Environmental 
Protactloo  Afncy  (EPA).  oUiar  Ftaloml. 
stats  Hid  locw  ftclaa,  public  oCRcials: 
and  eipMiiadoiM  and  individuals  who 
previoualy  requeated  copies  of  the  DEIS. 
Copies  of  the  DEIS  and  related  support 
studies  are  available  for  review  at  the 
following  FMC  libraries:  Abrams  (Poet 
McQellan  Community)  Library, 
Building  2102,  Fort  McClellan,  Alabama 
36205-5020:  Fischer  Library.  U.S.  Army 
Chemical  School,  Fifth  Avenue, 
Bttilding  1081.  Fort  McClellan,  Alabama 
36205:  and  the  Military  Police  School 
Ubrarv,  U.S.  Army  Military  Police 
Sc)A>ol,  Building  3181.  Fort  McClellan. 
Alabama  36205;  aa  well  as  the  following 
public  and  other  Ubnriea:  Anniston- 
Calhoun  County  Public  Library,  108 
East  10th  Street.  Anniston.  Alabama 
36202;  Cole  Library,  Jacksonville  State 
University.  700  Pelham  Road.  North, 
lackaonville.  Alabama  36265; 
Jacksonville  Public  Library,  200  Pelham 
Road,  North,  JaclLsonvilla,  Alabama 
36205:  Oxford  Public  Ubrary,  213 
Choccolocco  Street.  Oxford.  Alabama 
36203;  and  Mobile  District.  Army  Corpa 
of  Engineers.  109  Saint  Joseph  Stoeet, 
Mobile.  Alabama  36628. 
>ODWenn.  QueaMons  and/or  written 
comments  regarding  the  DEIS,  or  a 
request  for  a  copy  of  the  document  may 
be  directed  to  Mr.  Curtis  Ralces  at  the 
Mobile  District.  U.S.  Army  Corps  of 
Engineers  (ATTN:  CESAM-PD-EC). 
P.O.  Box  2288.  Mobile.  AL  36602-3630; 
phone:  334-690-2693  and  telefax:  334- 
690-2727. 

su^n-OMMTAfiv  mrcumAnoM:  a  public 

meeting  will  be  held  during  the  45-dav 
comment  period  to  afford  the  public  tne 
opportunity  to  provide  oral  and  written 
comments  on  the  DEIS.  The  location 
and  time  of  the  meeting  will  be 
announced  in  local  newspapers  at  least 
15  days  prior  to  the  meeting.  Interested 
pacaons  are  invited  to  attend  this  public 
■Mating.  Verbal  comments  at  the  public 
meeting  will  be  limited  to  5  minutes  per 
person.  Individuals  desiring  to  make 
longer  statements  may  provide  written 
comments  to  the  addraas  above. 

Osled:  nacembsr  9. 1987. 
GaryW.Ahrte, 

Acting  Deputy  Ataiatant  Sacretaiy  of  the 
Army  (EnvimnmBiit,  Safety  and  Occupational 
Health)  OASA  (1.  L»-E). 

(PR  Doc.  97-32880  Fiiad  12-l»-«7: 6:45  am) 


DEPARTMENT  OF  DEFENSE 
DspsrtiiMnt  Of  ttw  Anny 

Act  of  1974;  Systam  of 


lOaTAPC 


A<MENCY:  Department  of  the  Army. 
ACTKM:  Notice  to  Amend  System  of 
Records. 


f.  The  Depaitmant  of  the  Army 
is  mmta4ta^  a  system  of  records  notice 
in  its  aadatiug  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974.  (5  use  552a).  as  amended. 
OATIB:  This  proposed  action  will  be 
efiactive  without  furtiier  notice  on 
January  20.  1998  unless  comments  are 
racelvad  which  result  in  a  contrary 
determination. 

U  Privacy  Act  Offioac.  Records 
It  Prognm  Division.  US. 
Total  Army  PanonneJ  Command, 
ATTN;  TAPC-PDR-P,  Stop  C55.  Ft 
Belvoir,  VA  22060-5576. 

FOM  ROTTMBi  mmmAvcm  oowrAcr:  Ma. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

«4»wjMDiTAiwr  mromumn.  The 
Department  of  the  Army  systems  of 
reoBrda  notices  subfect  to  tlie  Privacy 
Act  of  1974.  (5  U.S.C  552a).  aa 
amended,  have  been  published  in  the 
Federal  lagialar  and  are  available  from 
the  addbiM  above. 

Tba  apadfic  rhangaa  to  the  records 
■yrtams  being  amended  are  set  forth 
below  followed  by  the  noticas.  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974.  (5  U.S.C.  552a), 
as  amended,  which  raquirea  the 
submission  of  a  new  or  altered  system 
report. 

bated:  Deosnbar  .  1997. 


AhemateOSDFedemllU^etarUaimjn 
Officer.  Department  ofD^enae. 

A4N40-10B  TAPC 


Military  Personnel  Records  Jacket 
Filea  (MPRJ)  (Fobivaiy  22.  1993.  58  FR 
10166). 


CATwoMM  or  nacoaoa  M  THi  avfTM: 

Add  '(includes  dociunents  pertaining 
to  pre-separation  and  job  assist|nce 
needs  in  transition  from  military  to 
civilian  life),'  after  'retirement'  in  line 
42. 


Military  PersoniMl  Records  Jacket 
FUea  (MPRJ). 

SVITMI  LOCATION: 

Active  and  Reserve  Anny  Commands/ 
field  operating  agendea,  installations, 
activities.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Army's 
compilation  of  record  system  notices. 


CA 


OFSaMMOUALa 


•VTNi 


Enlisted,  warrant  and  conmdaaioned 
oflloars  on  active  duty  in  the  U.S.  Army; 
enlisted,  warrant  and  conuniasioned 
officers  of  the  U.S.  Army  Reserve  in 
active  reserve  (unit  or  non-unit)  status: 
retired  persons;  commiaainned/ warrant 
officers  separated  after  June  30, 1917 
and  enlisted  personnel  separated  after 
October  31,  1912. 


cahoomhs  or  Mooma  M  iw  rrtTai: 
Records  reflecting  qualiflcationa. 
emergency  data,  enlistment  and  ralatsd 
service  agreement/extension/active  duty 
orders:  military  occupational  specialty 
evaluation  data;  group  lifis  insurance 
alectioo:  record  of  induction;  security 
ouestioonaira  and  clearance;  tzansfinr/ 
discharge  report/Certificate  of  Releaae  or 
Discharge  from  Active  Duty;  language 
proficiency  questionnaire:  police  record 
check;  statement  of  personal  history: 
application  for  ID;  Department  of 
Veterans  AfEsirs  compensation  forma 
and  related  papers;  dependent  medical 
care  statement  and  related  forms; 
training  and  experience  documents; 
survivor  benefit  plan  election  ceitificata; 
efficiency  reports;  application/ 
nomination  for  assignment; 
achievement  certificates;  record  of 
proceeding  and  appellate  or  other 
supplementary  actions.  Article  15  (10 
U.S.C  815);  weight  control  records; 
personnel  screening  and  evahiatimi 
records:  application/prior  service 
enlistment  documents:  certificate 
barring  reenlistment;  waivers  for 
enlistment;  physical  evaluation  board 
summaries;  service  record  brief;  Army 
School  records;  classification  board 
proceedings;  correspondence  relating  to 
badges,  medals,  and  unit  awartls, 
including  foreign  decorations; 
correspondence/letters/administrative 
reprimands/censures/admonitions 
relating  to  apprehensions/confinement/ 
discipline;  dependent  travel  and 
movement  of  household  goods;  personal 
indebtedness  correspondence  and 
related  papers;  documents  relating  to 
proficiency  pay,  promotion,  reduction 
in  grade,  release,  retirement  (includes 
documents  pertaining  to  pre-separation 
and  )ab  assistance  needs  in  transition 
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from  military  to  civilian  life),  temporary 
duty,  individual  flight  records,  physical 
examination  records,  aviator  flight 
record,  instrument  certification  papers, 
duty  status,  leave,  and  similar  military 
documents  prescribed  for  filing  by 
Army  regulations  or  directives. 

AUTMOMTV  PQR  MMNreNANCf  OF  THi  •VSTBl: 

5  U.S.C  301.  Departmental 
Regulations:  10  U.S.C  3013:  and  E.O. 
9397  (SSN). 


Personnel  records  are  creeled  and 
itf«<ntaiTu»ri  to  manage  the  member's 
Army  Service  effectively,  document 
histcHically  the  member's  military 
service,  and  safeguard  the  rights  of  the 
member  and  the  Anny. 


or  laOOMM  MMNTiyMD  M  TNi 
CATMOWiOFI 

opaucHMca: 


TNi 


In  addition  to  thote  ditdontnt 
generally  peaaittod  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  recordB 
or  infoanation  amtained  therein  may 
tpe<dficaUy  be  diecloeed  outside  the 
DoD  as  a  routine  uae  pursuant  to  5 
US.C.  552a(bX3)  as  follows: 

To  the  Department  of  State  to  issue 
pasaport/visa;  to  document  persona- 
non-grata  status,  attache  assignments, 
and  related  adminlstratian  ofpersoonel 
assigned  and  perlonning  duty  vrith  the 
Department  of  State. 

To  the  Department  erf  Tieasury  to 
issue  bonds;  to  collect  and  record 
income  taxes. 

To  the  Department  of  Justice  to  file 
fingerprints  to  peifuim  investigative  and 
JuiUcial  functions. 

To  the  Depaitment  of  Agriculture  to 
coordinate  matters  related  to  its 
advanced  education  program. 

To  the  Department  of  Labor  to 
accomplish  actions  required  under 
Federal  Employees  Qmipensation  Act 

To  the  Department  of  Health  and 
Human  Services  to  {xovide  servioea 
authorized  by  medical,  health,  and 
related  functions  authcvized  Iqr  10 
U.S.C  1074  diroi^  1079. 

To  the  Nuclear  Regulatory    ' 
Cranmisaion  to  accomplish 
requirements  incident  to  Nuclear 
Accddent^Incidwit  Control  Officer 
functions. 

To  the  American  Red  Croas  to 
accomplish  coonlination  and  service 
functions  including  blood  dcmor 
programs  and  emergency  investigative 
suf^KKt  and  notifications. 

To  the  Qvil  Aeronautics  Board  to 
accomplish  flight  qualificadons. 
certification  and  licensing  actions. 

To  the  Federal  Aviation  Agency  to 
detnmine  rating  and  certification 


(including  medical)  of  in-service 
aviators. 

To  the  General  Services 
Administration  for  records  storage  and 
archival  services  and  for  printing  of 
directories  and  related  material  which 
includes  personal  data. 

To  the  U.S.  Postal  Service  to 
accomplish  postal  service  authorization 
involving  postal  officws  and  mail  clerk 
authorizations. 

To  the  Department  of  Veterans  Afhirs 
to  provide  information  relating  to 
sendee,  benefits,  pensions,  in-service 
loans,  insurance,  and  appropriate 
hospital  support 

To  the  Buraau  of  Immigration  and 
Naturalization  to  comply  with  status 
relating  to  alien  registiatioa,  and  annual 
residence/location. 

To  the  Office  of  the  Praddent  of  the 
United  States  of  America  to  exchange 
required  information  relating  to  White 
House  FelloMTs.  regular  Army 
promotions,  aides,  and  related  support 
functions  staffed  by  Army  membos. 

To  die  Federal  Maritime  Commission 
to  obtain  licenses  for  military  members 
accredited  as  captain,  mate,  and  hartior 
master  for  duty  as  Transportaticm  Corps 
warrant  officer. 

To  each  of  the  several  states,  and  U.S. 
posseaaions  to  support  state  bonus 
application;  to  fulfill  income  tax 
requirements  appropriate  to  the  sovice 
member's  home  of  record;  to  record 
name  rlmngwa  in  state  bureaus  of  vital 
statistics;  and  for  National  Guard  afhirs. 

Civilian  educational  and  training 
instituticHis  to  accomplish  student 
registmtion.  tuition  support,  tests,  and 
rriated  requirements  incidmt  to  in- 
service  education  programs  in 
compliance  with  10  U.S.Q  chapters  102 
and  103. 

To  the  Social  Security  Administration 
to  obtain  or  verify  Social  Seciuity 
Number  to  transmit  Federal  Insurance 
Ccunpensation  Act  deductions  made 
frran  members'  wages. 

To  the  Department  of  Transportation 
.  to  coordinate  and  exchange  necessary 
information  pertaining  to  inter-service 
lelationshtpe  between  U.S.  Coest  Guard 
fUSOG)  and  U.S.  Army  when  service 
members  peribcm  duty  with  the  USOG. 

To  the  Civil  authorities  for 
compliance  with  10  U.S.C  814. 

To  the  U.S.  Inform^on  Agency  to 
investigate  applicants  for  sensitive 
positions  pursuant  to  E.0. 10450. 

To  the  Federal  Emergency 
Management  to  facilitate  participaticm 
of  Army  members  in  civil  defense 
planning,  training,  and  emergency 
operations  pursuant  to  the  inilitary 
support  of  dvil  defense  as  prescribed  by 
DoD  Directive  3025.10.  Military  Support 
of  Civil  Defense,  and  Army  Regulation 


500-70,  Military  Support  of  Qvil 
Defense. 

To  the  Director  of  Selective  Service 
System  to  Report  of  Non-registration  at 
Time  of  Separation  Proceasing,  of 
individuals  who  decline  to  raster  witfi 
Selective  Service  System.  Su(^  rroort 
will  contain  name  of  individual,  cute  of 
birth.  Social  Security  Number,  and 
mailing  address  at  time  of  separation. 

Other  elements  of  the  Federal 
Government  pursuant  to  their  respective 
authority  and  reapcmsibility . 

To  the  Military  RanlHng  Facilitiea 
Overseas.  Information  as  to  current 
military  addresses  and  assignments  nmf 
be  provided  to  military  hanVing 
fedlities  who  provide  JwnHng  services 
oversees  and  who  are  reimbursed  by  the 
Government  for  certain  chwrking  and 
loan  losses.  Fat  personnel  separated, 
discharged  or  retired  from  the  Armed 
Faroes,  infiarmation  as  to  last  kno«vn 
residential  or  home  of  record  address 
may  be  provided  to  the  military  hanking 
bcUity  upon  certification  by  a  hanking 
facility  officer  that  the  facility  has  a 
returned  or  dishcmored  check  negotiated 
by  the  individual  or  the  individual  has 
defaulted  on  a  loan  and  that  if 
restitution  is  not  made  by  the 
individual,  the  U.S.  Government  wrill  be 
liaUe  for  the  loeses  the  facility  may 
incur. 

NOTE:  Record  of  the  identity, 
diagnoeie.  prognosis,  or  treatment  of  any 
cUait/patient,  irrespective  of  whether  or 
when  he/she  ceases  to  be  a  client/ 
patient,  maintained  in  coruiection  with 
the  performance  of  any  alctAol  or  drug 
abase  prevaititm  and  treatment 
function  conducted,  regulated,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  Unitea 
Slates,  shall,  except  as  provided  therein, 
be  confidential  and  be  disclosed  tmfyfor 
the  purposes  and  under  the 
drctunstances  expressly  authorized  in 
42  U-S.C.  290dd-2.  This  statute  takes 
precedence  over  the  Privacy  Act  of  1974, 
in  regard  to  accessibility  of  such  records 
except  to  the  individual  to  mrhom  the 
recmd  pertains.  The  'Blanket  Routiite 
Uses'  set  forth  at  the  beginning  of  the 
Army's  compilation  of  systems  of 
records  notices  do  not  apply  to  these 
categories  of  records. 

Cotmty  and  city  welfere  cHganizationa 
to  provide  information  needed  to 
consider  applications  for  benefits. 

Penal  institutions  to  provide  heahfa 
information  to  aid  patient  care. 

State,  county,  and  city  officials  to 
include  law  enforcement  authorities  to 
provide  information  to  detmnine 
benefits  or  liabilities,  or  for  the 
investigation  of  claim  or  crimes. 

Patriotic  societies  incorporated, 
pursuant  to  36  U.S.C.  in  consonance 
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with  their  respective  corporate  missions 
when  used  to  hirther  the  welfare, 
morale,  or  mission  of  the  soldier. 
Information  can  only  be  disclosed  only 
if  the  agency  which  receives  it 

fuately  prevents  its  diaclosure  to 
)ns  other  than  their  employees  who 
need  such  infonnation  to  perform  their 
authorized  duties. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system,  except  for  those 
specifically  excludod  categories  of 
records. 

FOuaeS  AND  PMCncaS  KM  STOMNQ, 
aanaiVMO.  ACCCaaMQ,  NCTAMJNQ,  AfB 
I  OF  RECOKM  W  TMC  SYSTBS: 


STONAOC: 

Paper  records  in  file  folders. 

RKTMBVAeajTY: 

By  individual's  name  and/or  Social 
Security  Number. 


All  records  are  maintained  in  secured 
areas,  accessible  only  to  designated 
individuals  whose  official  duties  require 
access;  they  are  transferred  from  station 
to  station  in  personal  possession  of  the 
individual  whose  record  it  is  or,  when 
this  is  not  fsesible.  by  U.S.  Postal 
Service. 


The  maintenance,  forwarding,  and 
disposition  of  the  MPRJ  (DA  Form  201) 
and  its  contents  are  governed  by  Army 
Regulations  640-10,  Individual  Military 
PerK>nnel  Records,  and  635-10, 
Processing  Personnel  for  Separations. 


•VSnM  MMMQCniS)  AND  i 

Commander,  U.S.  Total  Army 
Posonnel  Command.  200  Stovall  Street. 
Alexandria,  VA  22332-0400. 


NonncAnoN 

Individuals  leelring  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander  of  the  organization  to  which 
the  service  membw  is  assigned;  for 
retired  and  non-unit  reserve  personnel, 
information  may  be  obtained  ht)m  the 
U.S.  Army  Reserve  Personnel  Center. 
0700  Page  Boulevard,  St  Louis.  MO 
63132-5200;  for  discharged  and 
decreased  personnel  contact  the 
National  Personnel  Records  Center, 
General  Services  Administration,  0700 
Page  Boulevard,  St  Louis,  MO  63132- 
5100. 

hidividual  should  provide  the  full 
name.  Social  Security  Number,  service 
identification  numbw,  current  address 
and  talephona  number,  and  signature. 


Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  commander  of  the 
organization  to  which  the  service 
member  is  assigned;  for  retired  and  non- 
unit  reserve  personnel,  information  may 
be  obtained  from  the  U.S.  Army  Reserve 
Personnel  Center,  9700  Page  Boulevard, 
St.  Louis.  MO  63132-5200;  for 
discharged  and  deceased  personnel 
contact  the  National  Personnel  l^ecords 
Center,  General  Services 
Administration,  9700  Page  Boulevard, 
St  Louis,  MO  63132-5100. 

Individiial  should  provide  the  full 
name.  Social  Security  Number,  service 
identification  number,  current  address 
and  telephone  number,  and  signature. 


The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 


aacoNo  souncc  CAT 

From  the  individual,  educational  and 
financial  institutions,  law  enforcement 
agencies,  personal  references  provided 
by  the  individual.  Army  records  and 
reports,  third  parties  when  infonnation 
fomished  relates  to  the  service 
member's  status. 


)  Foe  THi  tYVTBe: 
None. 
|FR  Doc.  97-33107  Filwl  12-l«-e7;  8:45  ami 


DEPARTMENT  OF  EDUCATION 

Submiaaion  for  OMB  fWvtaer; 
Comment  ReQOest 

AOENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request 


The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1905. 

IMTES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
20. 1908. 

AOOMCtiet:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW..  Room  10235,  New 


Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
).  Sherrill.  Department  of  Education.  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTMCR  WTOWMATIOW  OONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLBiBfTARY  MFOMHATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  use  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  pubUc  an  eariy 
opportunity  to  comment  otf  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer.  Office  of  the  Chief 
Informadon  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new.  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  December  IS.  1M7. 
Gloria  Parker, 

Deputy  Chief  Infonnation  Officer,  Office  of 
the  Chief  In  formation  Officer. 

Office  of  the  Under  Secretary 

Type  ^Review:  New. 

Title:  Survey  of  Middle  School 
Parents  on  Level  of  Knowledge 
Concerning  College  Costs  and 
Admission  Requirements. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Reeponaee:  500.  Burden  Hours;  42. 
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Abstract:  This  collection  of 
information  will  provide  baseline  data 
on  the  level  of  knowledge  concerning 
college  costs  and  college  admission 
raqukements  among  parents  of  middle 
school  children.  The  data  will  help  the 
U.S.  Department  of  Education  to 
evaluate  and  refine  its  early  awareness 
initiative. 


Office  of 


Edncatioii 


Type  (^Review:  Reinstatement 

7we.-  Report  of  Financial  Need  and 
Certification  Report  for  the  Jacob  K. 
Javits  Fellowship  Proeram. 

Frequency:  Annuamr. 

A/)fecte(/ AiUic:  Individuals  or 
households;  business  or  other  for-profit; 
Not-fior-profit  institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden:  Responses:  100,  Burden 
Hours:  400. 

Abetract:  These  instructions  and 
forms  provide  the  means  to  collect  data 
in  order  to  make  funding  determinations 
for  falkmrs  selected  under  the  Jacob  K. 
Javits  Fellowship  Program. 

OOoe  ef  Special  EdncatioB  aad 


Type  of  Review:  Reinstatement 

7we:  State  Plan  for  Independent 
Living.  Rehabilitation  Act  of  1973.  as 
Amended  (Act),  Title  Vn.  Chapter  1. 

Frequency  Eve^  three  yeers. 

Affected  Pubiic:  State,  local  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Annual  Repotting  and  Recmdkeeping 
Hour  Burden:  Responses:  56,  Burden 
ffourv:  4,480. 

Abstract;  The  purpose  of  Chapter  1  of 
Title  vn  of  the  Act  (Ch.l)  is  to  promote 
a  philosophy  of  independent  living 
which  includes  control,  peer  support, 
self-help,  self-determination,  equal 
access  and  individual  and  sjrstem 
advocacy,  in  order  to  mavimiwi  the 
leedership.  empowerment, 
independence,  and  productivity  of 
individuals  with  disabilities,  and  the 
integration  and  fiill  inclusfon  of 
individuals  with  disabilities  into  the 
mainstreem  of  American  society.  To 
implement  this  purpose.  Ch.1 
authorises  finaricial  assistance  to  States 
far  providing,  entandlng  and  imftroving 
the  i»ovisions  of  State  independent 
living  services  (SILS),  to  develop  end 
support  statewide  networks  of  centers 
far  indqpendmit  living  (CILs).  to 
improve  working  relationships  among 
State  IL  services  programs  (SILS),  CILs, 
Statewide  Independent  Living  Councils 
(SILCs),  programs  funded  under  other 
titles  of  the  Act,  and  other  programs  that 
address  issues  relevant  to  duals  with 
disabilities  funded  by  Fedenl  and  non- 
Federal  authorities. 

Section  704  of  the  Act  requires  the 
designated  State  unit(s)  (DSU).  jointiy 


with  the  SILC  to  develop  and  sign  an 
approvable  SPIL  in  each  State  to  receive 
financial  assistance  under  Ch.  1. 

[FR  Doc.  97-33151  Filed  12-18-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

necofd  of  DocMon:  Oupplementol 
EnvifoniiMnM  bnpwst  StMemwiV 
ProQrani  EnvifoniMnM  bnpMt  Report 
nir  meoHw  oi  nbvh  r^emieuni. 
n—rve  No.  1  (Bk  HM^  Kam  County, 
CaUfoniio 

AOENCY:  U.S.  Department  of  Energy. 
ACTION:  Record  of  Dedsicm. 

summary:  The  Department  of  Energy 
(DOE)  is  issuing  this  Record  of  Decision 
to  proceed,  sul^ect  to  review  by 
Qmgress,  with  the  sale  to  Occidental 
Petroleum  Corporation  (Occidental)  of 
all  right,  title,  and  interest  of  the  United 
States  in  Naval  Petroleum  Reserve  No. 
1  (NPR-1)  located  in  Kern  County, 
California,  in  accordance  witii  Htle 
XXXIV  of  the  National  Defimae 
Authorization  Act  for  Fiscal  Year  1096, 
Public  Law  104-106  (hereinafter  the 
"Elk  Hills  Sales  Statute"  or  "Act"). 

The  Act  requires  that  DOE  undertake 
a  process  to  sell  NPR-1  in  a  manner 
consistent  with  commercial  practices 
and  in  a  manner  that  maximires  the 
proceeds  to  the  Federal  government 
Furthermore,  the  Act  requires  DOE  to 
complete  the  snle  of  NPR-1  by  February 
10, 1998.  unless  DOE  and  the  Office  of 
Management  and  Budget  (OMB)  jointiy 
determine  that  (i)  the  nle  is  poceeding 
in  a  manner  inconsistent  wim 
achievement  of  a  sale  price  that  reflects 
fiill  value,  m  (ii)  another  course  of 
action  is  in  tlw  best  interests  of  the 
United  States.  The  Act  also  specifies  a 
process  fat  determining  the  minimum 
acceptable  price  for  the  sale  of  NPR-1. 

B^ed  on  the  analsrses  in  the 
Supplemental  Environmental  Impact 
Statement/Program  Environmentol 
Impact  Report  (SEIS/PEIR)  tided.  "Sale 
of  Naval  Petroleum  Reserve  No.  1  (Elk 
Hills)  Kern  County,  Califamia. " 
consideration  of  the  Congressional 
direction  contained  in  the  Elk  Hills 
Sales  Statute,  and  an  oBet  submitted  by 
Occidoital  that  exceeded  the  minimum 
acceptable  sale  price  as  determined 
pursuant  to  section  3412(d)  of  the  Act 
and  exceeded  all  othw  ofiEera  received 
following  a  competitive  sales  process, 
DOE  has  determined  that 
implementation  of  the  Proposed  Action 
and  Preferred  Alternative  in  the  SEIS/ 
PEIR  (Le..  the  sale  of  all  right  tide  and 
interest  in  NFR-1  in  accordance  with 
the  Act  to  Occidental)  is  in  the  best 


interests  of  the  United  States. 
Accordingly,  DOE  is  publishing  this 
Record  of  Decision  (ROD)  under  the 
authority  of  the  National  Environmental 
Policy  Act  (NEPA)  of  1969  to  proceed 
with  the  sale  of  NPR-1  to  Occidental 
and  to  document  the  basis  for  this 
decision. 

ADORCTIH.  For  further  information  on 
the  sale  of  NPR-1  (Elk  mils),  contact 
Anthony  J.  Como,  NEPA  Document 
Manager.  Office  of  Fossfl  Eneigy.  U.S. 
Department  of  Eneigy,  1000 
Indepoidence  Avenue  SW,  Washington, 
D.C  20585,  (202)  586-5935  or  1-888- 
NPR-EISl.  For  further  information  on. 
the  NEPA  process,  contact  Carol 
Boigstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance,  U.S.  Department 
of  Eneigy,  1000  Independence  Avenue 
SW,  Washington.  D.C  20585,  (202)  586- 
4(t00  or  leave  a  message  at  1-800-472- 
2756. 

SUPPLEMBfTARYMPORMATION:  DOE  is 
issuing  a  ROD  pursuant  to  the 
regulations  of  ue  Council  on 
Environmental  Quality  implementinf 
the  procedtual  provisions  of  NEPA  ■  and 
DOE'S  NEPA  implementing  regulationa.' 

BackgnMuad 

The  Elk  Hills  Seles  Statute,  signed  by 
President  Clinton  on  February  10, 1996. 
authorized  and  directed  the  Secretary  of 
Energy  (the  "Secretary")  to  enter  into 
one  or  more  contracts  for  the  sale  of 
NPR-1  by  Ftbiuaty  10. 1998,  unless  the 
Secretary  and  the  Director  of  OMB 
jointiy  determine  that  (i)  the  sale  is 
proceeding  in  a  manner  inconsistent 
with  achievement  of  a  sale  price  that 
reflects  full  value,  or  (ii)  anothw  course 
of  ection  is  in  the  best  interests  of  the 
United  States.  The  Act  further  directed 
tbai  the  sales  process  be  conducted  "in 
a  manner  consistent  with  commercial 
practices  and  in  a  manner  that 
maximizes  sale  proceeds  to  the 
Government" 

The  Act  directed  the  Secretary  to  take 
certain  meesures  wdiich  were  designed 
to  assure  that  the  sale  of  NPR-1  would 
result  in  the  maximum  return  to  the 
government  and  that  the  fiill  value  at 
the  reserve  would  be  realized.  These 
meesures  included: 

(1)  The  retention  of  an  investment 
benker  to  independenUy  administer  the 
sale  in  a  manner  that  maximizes  sale 
proceeds  to  the  government; 

(2)  The  hiring  of  an  independent 
petroleum  engineer  to  prepare  a  reserve 
report  in  a  manner  consistent  with 
commercial  practices; 

(3)  The  finalization  of  equity  interests 
of  known  oil  and  gas  zones; 


■  40  CFR  PMta  1S0»-1S0S. 
*10Cni  Part  1021. 


6IMI10 
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(4)  Conducting  a  corapetitiva  aala  that 
wras  Mr  and  open  to  all  intereated  and 
qualified  parties: 

(5)  The  establishment  of  s  procaas  for 
setting  the  minimum  acceptable  sales 
price;  and 

(6)  The  authority  to  transfsr  to  the 
purchaserf  s)  of  NPR-1  the  otherwise 
nontruuierabla  incidental  talgs  pamit' 
iMued  to  the  Secretary  by  the  U.S.  Pish 
and  Wildlife  Service  (FWS)  under 
section  7  of  the  Endangered  Species  Act 
(ESA). 

The  Act  also  requires  that  DOE  submit 
a  written  notifioaliao  to  Congress  of  the 
conditions  of  the  propeeed  sale  at  least 
31  days  before  DOE  enters  into  any 
contxact(s). 


AccaptaMa  Saiee  Prtee 

Section  3412(d)  of  the  Act  prescribes 
a  process  for  the  Secretary  of  Energy,  in 
consultation  with  the  Director  of  OMB. 
to  set  the  minimum  acceptable  price  for 
the  sale  of  NPR-1.  As  required  by  this 
section  of  the  Act,  the  Secretaiy  retained 
the  Mwices  of  five  independent  experts 
in  tile  valuation  of  oil  and  gas  fields  to 
conduct  separate  assessments,  in  a 
manner  consistent  with  commercial 
practices,  of  the  value  of  NPR-1  to  the 
United  States  under  continued 
government  ownership  and  operation. 
Section  3412(d)  specifies  that  in  making 
their  assessments,  the  independent 
experts  shall  consider,  among  other 
factors,  the  net  present  value  of  the 
anticipated  revenue  stream  that  the 
Secretary  and  the  Director  of  OMB 
jointly  determine  the  Treasury  would 
receive  from  NPR-1  if  it  were  not  sold, 
adjiisted  for  any  anticipated  increases  in 
tax  revenues  that  would  result  if  NPR-. 
1  were  sold.  This  net  present  value 
determination  was  prepared  JoinUy  by 
DOE  and  OMB  and  was  provided  to  the 
five  independent  experts  for 
coiuideration  in  making  their 
assessments. 

Section  3412(dM3)  of  the  Act  specifies 
that  the  Secretary  may  not  set  the 
minimum  acceptable  sale  price  below 
the  higher  of:  (a)  The  average  of  the  five 
independent  assessments;  and  (b)  the 
average  of  three  assessments  after 
excluding  the  high  and  low 
assessments.  The  five  independent 
assessments  were  submitted  to  DOE  on 
September  15,  1997.  After  reviewing 
these  assessments,  on  September  26, 


>Tba  authority  ior  Fsdaral  agHiciM  to 
InrfckiUiHy  "taka"  (U..  kiU.  harm.  hunt,  wound. 
tap.  ■»)  will— fit  tpaciM  it  granted  by  the  FWS 
thraogh  a  conauhatioo  prncaw  Such  oooaulutlon 
rasulta  in  tha  iMuanca  of  a  Biotogicai  Opioion. 
which  includa*  an  inri^ttntal  taka  ilatasMiiL  At 
naad  In  this  Raconl  of  Daciaion.  tha  tam 
"iaddantal  taka  pamtt"  or  "pannit"  rafcra 
oolKtlvaiy  to  tha  Moio^al  Opinion  and  Iha 
1  containad  thataia. 


1997.  the  Secretary  and  tha  Director  of 
OMB  iointiy  established  the  minimum 
acceptable  price  for  the  sale  of  NPR-1 
as  the  average  of  the  five  assessments, 
which  average  was  higher  than  the 
average  of  the  middle  three  assessments. 
The  best  and  final  offer  submitted  by 
Occidental  on  Octolwr  3, 1997. 
exceeded  the  minimum  acceptable  sale 
price  established  by  the  above  process, 
as  well  as  all  other  ofbra,  end 
combinations  of  other  offers,  submitted 
by  qualified  ofiuors.  i 

TtraMfar  oTlKkleiital  Taka  Psradl 

Section  3413(d)  of  the  Elk  Hills  Sales 
Statute  permits  the  Secretary  to  transfer 
to  the  purchasei<s)  of  NPR-1  the 
incidental  take  permit  issued  to  the 
Secretary  by  the  FWS  and  in  effect  on 
February  10.  1996,  "if  the  Secretary 
determines  that  transfer  of  the  permit  is 
necessary  to  expedite  tha  sale  of  the 
reserve  in  a  manner  that  maximiaes  the 
value  of  the  sale  to  the  United  Statea." 
At  the  beginning  of  the  conun«ncial 
sales  process.  DOE  decided  that 
transferring  to  the  purchaserfs)  of  NPR- 
1  the  Biological  Opinion  (and  incidental 
take  statement  contained  therein)  issued 
to  DOE  by  the  FWS  on  November  8. 
1995.  shcHild  help  maxtmiae  the 
proceeds  from  the  sale  of  NPR-1. 
However,  in  the  event  that  not  all 
potential  purchasers  of  NPR-1  would  be 
williitg  to  accept  the  transferred 
Biolo^cal  Opinion  and  its  terms  and 
conditions.  DOE  determined  to  make 
the  transfer  optional  on  the  put  of  the 
prospective  operators  in  the  draft 
Purchase  and  Sale  Agreement 
distributed  to  potential  purchasers 
during  the  sales  process. 

In  its  ofler  to  purchase  NPR-1. 
Occidental  agreed  to  accept  DOE'S 
Biological  Opiition  and  incident^  take 
statement  Accordingly,  under  the  terms 
of  the  Purchase  and  Sale  Agreement, 
Occidental  will  assume  and  agree  to  be 
bound  by  and  perform  all  of  DOE's 
obligations  (terms,  conditions,  and 
mitigation  measures)  under  the 
Biological  Opinion,  including  the  on- 
going monitoring  requirements  and  the 
obligation  to  estaUish  a  7,075-Bcre 
conservation  area. 

NEPA  Process 

The  continued  operation  of  NPR-1  by 
EX)E  has  been  analyzed  in  two 
previously-issued  enviroimimtal  impact 
statements  (EISs):  the  1979  EIS  titied 
"Petroleum  Production  at  Maximum 
Efficient  Rate,  Naval  Petroleum  Reserve 
No.  1  (Elk  Hills),  Kern  County. 
California"  (DOE/EIS-0012)  and  a  1993 
supplement  to  the  1979  EIS  titied 
"Petroleum  induction  at  Maximum 
Efficient  Rate,  Naval  Petroleiun  Reserve 


No.  1  (Elk  Hills),  Knn  County, 
California"  (DOE/EIS-0158).  However, 
neither  of  those  dociunents  addressed 
the  possible  divestiture  of  NPR-1. 
Therefore,  subsequent  to  the  enactment 
of  the  Elk  Hills  Sales  Statute,  E)OE 
determined  that  the  sale  of  NPR-1 
would  constitute  a  major  Federal  action 
that  may  have  a  significant  impact  upon 
the  environment  within  the  meaning  of 
NEPA.  Accordingly,  on  March  21, 1996, 
DOE  published  a  notice  in  the  Federal 
gegietof  (61  FR  11617)  aimouncing'its 
intention  to  prepare  a  supplement  to  the 
1993  Supplemental  EIS  to  address 
foreseeeble  impacts  from  the  sale  of 
NPR-1  and  reasonable  alternatives.  On 
April  16, 1996,  DOE  coiKiucted  two 
public  scoping  meetings  in  Bakersfield, 
California,  to  identify  major  issues  and 
concerns  that  should  be  addressed  in 
UmSEIS. 

After  consultation  with  the  Kern 
County  (California)  Planning 
Department.  Kem  Coimty  determined 
that  the  proposed  sale  was  a  project 
within  the  meaning  of  the  California 
Environmental  Quality  Act  of  1970 
(CEQA)  requiring  the  prapantion  of  a 
environmental  impact  report  (EIR).  Kem 
County  also  determined  that,  because  of 
the  uiiknown  future  development 
decisions  of  the  potential  new  owners, 
the  EIR  should  be  a  program  EIR  (PER) 
with  fiiture  additional  analyses  to  be 
conducted  under  CEQA  as  required. 
Then  the  determination  was  made  by 
DOE  and  Kem  County  to  prepare  a  joint 
SEIS/PEIR  as  allowed  by  the  NEPA  and 
CEQA  regulations. 

In  July  1997,  the  DOE  and  Kem 
County  published  a  Draft  SEIS/PEIR  on 
the  proposed  divestiture  of  NPR-1  titled 
"Draft  Supplemental  Environmantal 
Impact  Statement/Program 
Enviroimiental  Impact  Report  for  the 
Sale  of  NPR-1,  Kem  County,  California 
(E)OE/SEIS/PEIR-015a^2).  This 
document  addressed  the  environmental 
impacts  associated  with  the  Proposed 
Action  (sale  of  all  right,  titie,  and 
interest  of  the  United  States  in  NPR-1 
as  required  by  the  Elk  Hills  Sales 
Statute)  and  two  possible  alternatives. 
DOE  and  Kem  County  distributed 
approximately  300  copies  of  the  Draft 
SEIS/PEIR  to  memben  of  Congress, 
Federal,  state  and  local  agepcies.  Native 
American  organizations,  environmental 
groups,  businesses,  and  interested 
individuals.  On  July  25,  1997,  die  U:S. 
Environmental  Protection  Agency 
published  a  notice  in  the  Federal 
Ragfetar  (62  FR  40074)  annoimdng  the 
availability  of  the  Draft  SEIS/PEIR  and 
the  start  of  a  45-day  public  comment 
period,  which  ended  on  September  8, 
1997.  As  part  of  the  public  comment 
process.  DOE  and  Kem  County  held  two 
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public  heerings  on  August  26, 1997,  in 
Bakersfield.  California. 

In  prraaring  the  Final  SEIS/PEIR. 
DOE  and  Kem  County  considered  tU. 
public  comments  received,  including 
comments  received  after  the  September 
8, 1997.  comment  closing  date  as  well 
as  the  oral  comments  made  during  die 
public  hearings.  Over  300  comments 
were  received  from  29  written  oonmient 
letters  and  7  oral  statements  made  at  the 
public  hearings.  The  Final  SEIS/PEIR 
was  distributed  on  October  17, 1997. 
This  Final  SEIS/PEIR  consisted  of  the 
Draft  SEIS/PEIR  and  a  comment- 
response  document  that  included  public 
comments  received  on  the  Draft  SE3B/ 
PEIR.  responses  to  those  camments,  and 
changes  in  the  Draft  SEIS/PEIR'in 
response  to  public  comments.  The  Final 
SEIS/PEIR  identified  the  Proposed 
Action  as  DOE's  Preferred  Alternative. 
DOB  and  Kem  County  distributed 
approximately  300  copies  of  the  Final 
SEIS/PER  to  members  of  Congress, 
Federal,  state  and  local  agencies.  Native 
American  organizations,  environmental 
groups,  businesses,  and  interested 
individuala.  On  October  24, 1997,  the 
U.S.  Environmental  Protection  Agency 
published  a  notice  in  the  Federal 
Weglslsr  (62  FR  55399)  announcing  the 
availdiillty  of  the  Final  SEIS/PEDL 

SaleaPrerese 

In  order  to  meet  the  Pebniaiy  10. 

1906,  statutory  deadline  contained  in 
the  Elk  Hills  Sales  Statute  for  the 
completion  of  the  sale.  DOE  conducted 
its  sales  process  concuxrendy  with  the 
NEPA  and  CEQA  processes.  Cte  May  21, 

1907,  DOE  announced  the  start  of  the 
sales  process,  wdiich  culminated  on 
Octobar  1. 1907,  with  the  submission  of 
bids  ht  the  purchase  of  NPR-1. 

To  comply  with  the  provisions  of  the 
Act,  OOE  implemented  a  sales  strategy 
designed  to  maximize  the  proceeds  to 
the  Federal  Bovemment  To  comply 
with  DCK's  huther  oUigations  under 
NEPA  to  identify  aU  practicable  means 
of  mitigating  adverse  impacts.  DOE 
structured  the  sales  process  to 
Incorporate  mitigation  in  a  manner  that 
would  not  impair  the  ability  of  DOE  to 
maximim  the  proceeds  from  the  sale  of 
NPR-1.  To  meet  DOE's  obligations 
under  the  Elk  Hills  Sales  Statute  and 
NEPA.  the  Purchase  and  Sale 
Agreement  provided  to  prospective 
oCferors  during  the  sales  process  (May 
21, 1997,  through  October  1. 1997) 
contained  three  optional  provisions 
designed  to  incorporate  mitigation  into 
the  nle  of  NPR-1  in  a  maimer  that  did 
not  impair  DOE's  ability  to  mmrimia^ 
proceeds  from  the  sale.  These  optional 
provisifms  were: 


(1)  Acceptonoe  of  the  Biological 
Opinion  (including  incidental  take 
statement)  issued  to  DCK  by  the  FWS; 

(2)  Identification  of  mitigation 
measures  (contained  in  the  SEIS/PEIR) 
that  would  be  committed  to.  without 
reducing  the  o£fering  price;  and 

(3)  A  guarantee  that  smaU  and 
independent  refinen  in  the  region 
would  have  access  to  25%  of  die  new 
operator's  NPR-1  oil  production  for 
three  years  following  the  take. 

During  the  sales  process,  prospective 
purchasers  were  notified  that,  even  aftw 
offers  were  submitted  and  the  "highest 
offarCs)"  identified,  DOE  could  not  enter 
into  a  sales  contract  until: 

(1)  The  NEPA  process  is  completed 
and  DOE  pubUskes  a  Record  of 
Decision; 

(2)  The  Justice  Department  completes 
an  antitrust  review  of  the  sale;  and 

(3)  A  31>day  Congmaional  review 
period  expires  with  no  adverse 
Congressional  action. 

On  October  1. 1997,  DOE  received 
twenty-two  (22)  oSars  from  fifteen  (15) 
entities.  After  a  preliminary  evaluation 
of  these  offers,  DOE  requeiied      , 
submission  of  "best  and  final"  ofaa 
from  aU  ofliBBors  vrhose  initial  ofifer 
exceeded  the  mininram  acceptable 
price.  After  review  of  the  "best  and 
final"  offers.  IXK  identified  Occidental 
as  the  firm  submitting  the  highest  offer 
for  the  purchase  of  NPR-1.  In  the  final 
Purchase  and  Sale  Agreement  to 
purchase  NPR-1.  Occidental  proposed 
to  accept  the  transfiar  of  DOE's 
Biological  Opinion  and  to  submit  to 
DOE.  within  tm  (10)  business  days 
ficdlowii^  the  publication  of  the  Final 
SEIS/PEIR.  a  list  of  mitiigation  measures 
Occidental  would  implnnent  after  the 
closing  date  of  the  safe,  wdiich  is 
scheduled  to  occur  no  feter  than 
Febniaiy  10. 1998.  This  list  of 
mitigation  meesnres  *  is  described  in 
this  Record  of  Decision. 

PeeciiptioM  i^Alteraativaa 

Three  alternative  actions  were 
analyzed  in  the  SEIS/PEIR:  (1)  Sale  of 
all  right,  titie,  and  interest  of  the  Federal 
govemmei^  in  NPR-1  in  accordance 
with  the  Act  (the  Proposed  Action):  (2) 
continued  DOE  ownership  and 
operation  of  NPR-1  (the  No- Action 
Alternative);  and  (3)  withdrawal  of  DOE 


«  Tha  Baal  Piirrhaan  and  Sala  Agraemant 
nagotiatad  with  Occidantal  contained  a  provision  in 
which  Ooddanlal  ayaad  "to  deliver  a  list  of 
mitigalioa  maasuraa  to  be  implaiiiantad  by  Buyer 
K3oddental]  pftar  Ooaing."  In  compUanca  with  this 
provisioa.  oa  Noiratbai  7, 1997,  Occidental 
submitted  a  list  of  thirty-three  (33)  mitigation 
meal  urea  that  it  intends  to  implenient  In  this  letter, 
Ocddanlai  also  idaoiifiad  the  appropriate  Slate, 
local,  or  Fedatal  agency  which  is  expected  to 
monitor  rompliannw  with  each  of  tha  maeauna. 


from  direct  petroleum  production 
activities  at  NPR-l  but  continued 
Federal  ownership  (Alternative  to  the 
Proposed  Action). 

Comments  received  during  the 
scoping  process  svggested  that, 
depending  upon  how  NPR-1  was 
ofiiBred  for  side  and  the  type  of 
entttyties)  to  whom  NIV-l  was  sold, 
different  types  and  levels  of 
environmental  impacts  could  Taauh. 
Based  <m  these  scoping  comments,  DOE 
and  Kem  County  devMoped  and 
analysed  three  different  divestiture 
scenarios  under  the  Proposed  Action 
and  two  different  divestiture  scenarioa 
under  the  Alternative  to  the  Proposed 
Action.  Ineadi  caae.  die  analjrsas  in  the 
SSXS/PESR  were  based  upon  either  a 
government  approach  to  field 
development  or  a  commerciid  approach, 
depending  upon  the  type  ef  aati^fes) 
assumed  to  bis  the  evei^nal  ownaKs)  of 
NPR-1.  The  three  alternatives,  five 
divestiture  scenarios,  and  the  two  field 
development  approaches  combine  to 
produce  varying  types  and  levels  of 
environmental  impacts  diat  are 
identified  in  die  SEIS/PEIR.  These 
dlfbrencas  in  types  and  levels  of 
impacto  result  frtmi  diffarenoes  in  die 
rate  and  level  of  intensity  of  oil  field 
development  among  the  three 
alternatives. 

The  No  Action  Alternative  assumes 
continued  government  ownership  and 
operation  of  NPR-1  and  is  based  upon 
the  lowest  nte  and  level  of  intensity  of 
field  development  activities  among  tha 
three  alternatives.  Becatue  the  Proposed 
Action  and  the  Alternative  to  the 
Proposed  Action  both  assume  operation 
of  NPR-1  by  a  private  entity,  these  two 
alternatives  are  based  upon  the  same 
rate  and  level  of  intensity  of  field 
development  activities,  which  is  rtwve 
that  assumed  in  the  No  Acticm 
Alternative. 

In  order  to  provide  a  development 
baseline  against  which  to  analsrze  the 
environmental  impacts  resulting  from 
each  alternative,  the  SEIS/PEIR  else 
included  a  Refarance  Case.  The 
Reference  Case  is  besed  on  continued 
producticm  of  NPR-1  at  maximum 
efficient  rate  (MER)  in  compliance  with 
the  Naval  Petroleum  Reserves 
Production  Act  of  1976. 10  U.S.C  7420 
et  seq.  The  1976  Production  Act  defines 
MER  as  "the  im^yiimim  sustainable 
daily  oil  and  gas  rate  from  a  reservqir 
which  will  permit  economic 
development  and  depletion  of  that 
reservoir  without  detriment  to  the 
ultimate  recovery"  (10  U.S.C  7420). 
Such  a  case  formed  the  basis  of  the 
Proposed  Action  in  the  1993  SEIS.  The 
Reference  Case  in  the  SEIS/PEIR  is 
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based  upon  NPR-l'a  1995  Long  Range 
Plan. 

Propoaad  Action 

The  Proposed  Action  and  EX)E's 
Preferred  Alternative  is  the  sale  of  all 
the  Federal  government's  right,  title, 
and  interest  in  NPR-1  as  directed  by  the 
Elk  HUls  Sales  SUtute.  Under  the 
Proposed  Action,  one  or  more  private 
entities  would  purchase  NPR-1  and 
continue  to  develop  and  operate  it  aa  a 
commercial  oil  and  gas  field  for  at  least 
the  next  40  years.  This  alternative 
would  result  in  a  higher  rate  and  level 
of  intensity  of  development  for  Nm-l 
than  would  be  the  case  under  continued 
government  ownacship  and  operation 
(the  ^4o  Action  Alternative).  This  higher 
rate  and  level  of  intensity  of 
development  would  result  in  the 
construction  and  operation  of  mora  oil 
field  infrastructure  (wralls,  pipelines,  gas 
procaasing  faciliriaa)  than  under 
goeaaBMtt  a^HBtton  %irith  a  resulting 
iiiira— In  dwlrei  of  environmental 
impacts. 

N«  Actioo  Altenative 

The  No  Action  Alternative  assumes 
ccmtinued  Federal  ownership  of  NPR-1 
with  ongoing  responsibility  for  the  field 
continuing  to  be  assumed  by  DOE.  This 
could  occur  if  the  Secretary  exercises 
his  authority  under  section  3414(b)  of 
the  Act  to  suspend  the  sale.  If  such  a 
recommendation  were  made,  new  and 
separate  Congressional  action  would  be. 
required  before  further  action  with 
respect  to  the  disposition  of  NPR-1 
could  take  place. 

However,  section  3412(h)  of  the  Act 
specifies  that,  until  sale,  production  at 
r<iPR-l  is  to  continue  at  "the  mjucimum 
daily  oil  or  gas  rate  from  a  reaervoir. 
which  will  permit  maximum  economic 
development  of  the  reservoir  consistent 
with  sound  oil  field  engineering 
practices."  Therefore,  under  the  No 
Action  Alternative,  continued 
ownership  and  operation  by  DOE  would 
result  in  a  higher  rate  and  level  of 
intensity  of  development  and  associated 
environmental  impacts  than  those  that 
formed  the  basis  of  the  Proposed  Action 
in  the  1993  SEIS  and  that  are  above 
those  characterized  by  the  Reference 
Case  in  the  SEIS/PEIR. 

AHemative  to  the  Proposed  Action 

Under  this  alternative,  the  Federal 
government  would  take  some  action 
other  than  that  required  by  the  Act  to 
sell  part,  but  not  all,  of  its  Interest  in 
NPR-1 ,  with  the  same  obfective  of 
maximizing  the  value  of  the  reserve  to 
the  government.  Under  this  alternative, 
some  level  of  Federal  ownership  and 
control  over  NPR-1  would  be  retained. 


Future  oil  and  gas  development  of  NPR- 
X  would  be  at  the  same  rate  and  level 
of  intensity  as  the  Proposed  Action  but 
at  a  higher  rate  and  level  of  intensity 
than  under  the  No  Action  Alternative. 
However,  the  continued  Federal  role  in 
the  overall  management  of  the  property 
would  result  in  a  lower  level  oi 
environmental  impacts  than  under  the 
Proposed  Action,  implementation  of 
this  alternative  would  require  additional 
legjalation. 

EBTirenmentaUy  Preferable  Ahafsative 

The  Environmentally  Preferable 
Alternative  is  the  No  Action  Alternative: 
continued  ownership  and  operation  of 
NPR-1  by  DOE.  This  alternative  would 
result  in  a  continuation  of  the  present 
level  of  Federal  protection  for  the 
threatened  and  endangered  species  that 
are  found  on  NPR-1.  Alao,  under  this 
altwnative.  the  Federal  government 
would  develop  NPR-1  at  a  lower  rata 
and  level  of  intensity  than  would  a 
private  entity  under  the  Propoaed 
Action  or  the  Alternative  to  the 
Propoaed  Action.  This  lower  rate  and 
level  of  intensity  of  development  would 
produce  proportionately  lower  levels  of 
impacts  across  the  fiill  spectnim  of 
environmental  resourcea.  Finally,  under 
the  No  Action  Alternative,  NPR-1  likely 
would  revert  to  some  form  of 
conservation  area  after  the  completion 
of  oil  and  gas  operations.  The 
environmentally  preferable  alternative 
was  not  selected  as  DOE's  prefBrred 
alternative  because  it  would  not  permit 
DOE  to  comply  with  the  Congressional 
direction  contained  in  the  Act  of 
divesting  the  Federal  govenmient  of  all 
right,  title,  and  interest  in  NPR-1. 

Ma|or  EaTinmBMBtal  faBpactsaad 
Mitigatioa  MeMvraa 

NPR-1  is  expected  to  remain 
exclusively  an  oil  field  for  about  the 
next  half  century.  The  differencea  in 
environmental  impacts  among 
alternatives  are  driven  by  the  rate  and 
level  of  intensity  of  development 
Development  by  a  private  entity  under 
the  Propoeed  Action  or  the  Alternative 
to  the  Proposed  Action  would  occur  at 
a  higher  rate  and  level  of  intensity  than 
development  by  the  Federal  government 
under  the  No  Action  Alternative. 

The  two  most  import  resource  areas 
expected  to  be  impacted  by  the 
Proposed  Action  (as  well  as  the  No 
Action  Alternative  and  the  Alternative 
to  the  Proposed  Action)  are  biological 
and  cultural  resources.  The  SEIS/PEIR 
also  identified  two  other  potentially 
significant  resource  areas  for  the  three 
alternatives.  These  include  air  resources 
and  water  resources.  Other  potential 
resoiirce  areas  and  impacts  analyzed  in 


the  SEIS/PEIR  include  geology  and 
soils,  hazardous  waste,  land  use,  noise, 
socioeconomic,  energy  conservation, 
and  environmental  justice.  However, 
none  of  the  impacts  occurring  in  these 
arees  were  considered  likely  to  be 
significant.  The  SEIS/PEIR  concludes 
that  all  of  the  impacts  resiilting  from  the 
three  alternatives  could  be  mitigated  to 
levels  that  are  less  than  significant 

Propoaed  Action 

Because  the  propoaed  sale  of  NPR-1 
to  Occidental  would  involve  the  sale  of 
all  of  the  Federal  government's  right, 
title,  and  interest,  implementation  of 
mitigation  measures  under  the  Proposed 
Action  would  be  accomplished,  for  the 
most  part  (except  for  the  completion  of 
certain  mitigation  measures  related  to 
cultural  resources),  by  the  propoaed 
purchaser  of  NPR-1 ,  Occidental,  with 
enforcement  by  the  Federal,  state  and 
local  agencies  that  have  regulatory 
responaibility  for  the  activities 
occurring  at  NPR-1. 

Afo/ogica/ Aeaotucss 

ImpactB:  The  moat  significant  impacts 
from  the  Propoaed  Action  and  the 
attendant  future  development  of  NPR-1 
would  be  on  biological  resources.  NPR- 
1  serves  as  an  important  habitat  for  a 
number  of  threetened  and  endangered 
species,  including  the  San  Joaquin  kit 
fox.  the  blimt  nose  leopard  lizard,  the 
giant  kangaroo  rat,  the  Tipton  kangaroo 
rat.  tlie  antelope  squirrel,  and  Hoovar's 
woolly-star  (a  flowering  plant). 

Ofl  and  gas  development  on  NPR-l 
would  continue  to  alter  habitat  and 
destroy  or  in)ure  individuals  of 
threatened  and  endangered  species 
under  the  Proposed  Action. 
Development  under  private  ownership 
of  NPR-1  would  be  at  a  higher  rate  and 
level  of  intensity  and,  consequently, 
have  a  greater  impact  on  plant  and 
animal  communities  in  general  and  on 
threetened  and  endangered  species  in 
particular.  Under  the  Proposed  Action, 
potentially  significant  impacts  include: 
(1)  loss  of  the  affirmative  Federal 
obligation  under  section  7(aMl)  of  the 
ESA  to  protect,  conserve  and  help 
recover  threatened  and  endangered 
species  and  their  habitats,  because  the 
degree  of  mitigation  required  of  private 
entities  by  the  ESA  is  lower  than  that 
required  of  the  Federal  government:  (2) 
the  potential  lack  of  funds  for  protection 
and  management  of  the  habitat 
conservation  area  required  to  be  creeled 
by  the  1995  Biological  Opinion;  (3) 
reduced  potential  for  recovery  of  listed 
species  and  increased  ]x>tential  for 
listing  additional  species;  and  (4) 
increase  in  habitat  loss  and  mortality, 
in)ury  or  displacement  of  plant  and 
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animal  communities,  including 
threatened  and  endangered  species. 

The  impacts  under  private  ownership 
from  future  development  following  the 
depletion  of  the  reserves  and  the  end  of 
oil  and  gas  production  are  too 
speculative  to  be  predicted  with  any 
specificity.  However,  it  is  possible  that 
additional  stress  to  biological  resources 
could  occur,  depending  on  how  the 
owners  use  the  land. 

Mitigation:  The  principal  mitigation 
for  the  potentially  significant  impacts 
on  biological  resources  is  Occidmital's 
decision  to  accept  transfer  of  and 
agreement  to  be  bound  by  all  the  terms 
and  conditions  of  the  Biological 
Opinion  and  incidental  take  statement 
issued  to  DOE  by  the  FWS  on  November 
8. 1995.  Those  tanns  and  conditions, 
including  the  mitigation  commitments 
made  by  DOE,  wiUbe  in efiiect  until 
Occidental  applies  for  and  receives  a 
new  incidental  take  permit  from  the 
FWS  under  aection  10  of  the  ESA.^  A 
new  section  10  permit  would  contain 
appropriate  terms  and  conditions  agreed 
to  by  the  FWS  and  Occidental.  The 
principal  mitigation  measures  contained 
in  the  1995  Biological  Opinion  include: 

(1)  Creation  of  a  7,075-acre 
conservation  area  and  habitat 
management  program; 

(2)  QMiducting  reaearch,  monitoring, 
and  biological  survey  programs; 

(3)  Incorporation  of  a  variety  of 
meesures  to  limit  disturbance  or 
destruction  of  individuals  of  threetened 
and  endangered  species  during 
operation  and  construction  activities; 

(4)  Prohibitions  of  public  access, 
himting,  and  livestock  grazing  within 
NPR-1 :  and 

(5)  Reetrictioiu  on  the  use  of 
pesticides,  herbicides,  and  rodenticides. 

In  additian  to  accepting  the  terms  and 
conditions  of  the  1995  Biological 
Opinion.  Occidental  will  enter  into  and 
implement  an  Interim  Memorandum  of 
Understanding  with  the  California 
Department  of  Fish  and  Game  pursuant 
to  Section  2081  of  California's 
Endangered  Species  Act  The  terms, 
conditions,  and  mitigation  measures 
that  would  be  contained  in  this 
Memorandum  of  Understanding  will 
mitigate  potentially  significant  impacts 
on  those  plant  and  animal  species  listed 
as  threatnied  or  endangered  by  the  State 
of  California. 

CuHuralBegoaratt 

Impacts:  The  second  major  resource 
area  impacted  by  the  Proposed  Action  is 
cultural  resources.  Approximately  60 
percent  of  the  area  of  NPR-1  has  been 


>Thi«  U  iIm  Mctkn  of  tlM  ESA  %vUeh  coolaiiM 
NquirHMBU  appUcaUe  to  private  landowiMn. 


subject  to  archaeological  survey  and 
inventory.  There  are  two  historic 
archaeological  sites  at  NPR-1  that  the 
California  State  Historic  Preservation 
Officer  (SHPO)  has  determined  are 
eligible  for  inclusion  on  the  National 
Roister  of  Historic  Places  (discussed 
below).  There  are  also  four  prehistoric 
sites  that  are  eligible  for  the  National 
Register.  Additional  inventMy  efibrts 
are  underway  and  more  prehistoric  sites 
are  likely  to  be  found  (discussed  below). 
The  documented  prehistoric  sites  are 
represented  by  accumulations  of  flaked 
and  ground  stone,  shell  and  bone 
artibcts,  features,  fiamal  dietary 
remains  and  human  remains  (at  two 
known  sites),  all  of  which  may  be 
relevant  to  the  prehistory  of  the  area. 

Although  many  potentially  significant 
individual  historic  archaeological  sites 
or  buildings  at  NPR-1  have  bema  so 
disturbed  that  their  erchaeological 
values  have  bean  destn^yed,  DOE 
recommended  to  the  SHPO  that  NPR-1 
be  eligible  for  inclusion  on  the  National 
Register  es  an  historic  landscape.  The 
SHPO  concluded,  however,  that  NPR-1 
was  not  an  historic  landscape  but  found 
that  three  early  production  wells  (the 
Hay  No.  1  Discovery  Well,  the  Hay  No. 
5  well,  and  the  Hay  No.  7  natiual  gas 
well)  appear  to  be  eligible  for  the 
National  Register. 

Discussions  with  the  SHPO  on 
prehistoric  sites  indicate  that  NPR-1 
development  may  disturb  the  four 
individual  prehistoric  sites  eligible  for 
the  National  Roister.  In  September 
1997,  DOE  completed  a  survey  of  3.000 
acres  previously  unstirveyed  but 
predicted  to  be  sensitive  for  prehistoric 
archeological  resources,  and  by  the  end 
of  November  1997,  archeological  testing 
at  the  most  promising  sites  within  the 
3,000-acre  survey  area  had  been 
completed.  Date  recovery  on  significant 
prehistoric  archeological  resources  will 
be  completed  prior  to  the  conclusion  of 
the  sales  process  which  is  presendy 
scheduled  tot  early  February  1998. 

Mitigation:  Ptitsuant  to  sections  106 
and  110  of  the  National  Historic 
Preservation  Act,  DOE  Is  in  the  process 
of  finalizing  a  Progranmutic  Ameement 
with  the  California  SHPO  and  die 
Advisory  Coimdl  on  Historic 
Preservation  concerning  surveys,, 
research,  date  recordation, 
documentetion  and  other  preservation 
activities,  as  appropriate,  to  mitigate  the 
impacto  of  the  Proposed  Action.  A  set  of 
prriiistoric  resources  representetive  of 
the  types  found  on  NPR-1  would  be 
treated  by  a  combination  of  surfsce 
mapping,  collection,  subsur&ce 
excavations  and  analysis  to  recover  date 
and  to  address  important  scientific 
research  questions.  A  Cultural 


Resources  Management  Plan  (CRMP) 
will  address  the  appioi«iate  fniHgojion 
required  to  recover  important  date  from 
these  resources  ami  pneerve  diem 
through  appropriate  documentation  and 
publication.  The  CRMP  %nll  be  made  a 
part  of  the  Progranunatic  Agreement 

The  Programmatic  Agreement  will 
also  include  mitigation  measures 
specifically  desi^ied  to  address  the 
impacte  on  resources  of  particular 
concern  to  Native  Americans.  The 
mitigation  measures  will  be  performed 
under  appropriate  archeological 
protection  permits  with  notice  to  Native 
Americans  in  accordance  with  Nrtive 
American  Graves  Protection  and 
Repatriation  Act  (NACa>RA)  and  the 
Archeological  Resources  Protection  Act 
As  one  of  the  mitigation  measures,  D(% 
wrill  inform  Occidental  and  the 
California  Department  of  Conservation, 
Division  of  Oil,  Gas.  and  Geothermal 
Resources  that  sites  of  this  type  are 
known  to  exist  in  perticular  areas  of  the 
Reserve,  although  without  providing 
specific  locatioiu  so  as  to  protect  Native 
American  values. 

The  SHPO  has  indicated  to  DOE  that 
the  Prngraminarir  Agreement  must  also 
address  the  concerns  related  to 
NAGPRA.  As  DOE  develops  the 
Programmatic  Agreement  with  the 
SHPO.  DOE  will  provide  for 
involvement  and  comment  by  Native 
Americans,  bodi  from  tribes  aa  the 
NAGPRA  list  and  from  others  with 
traditional  ties  to  Elk  Hills.  In  addition. 
DOE  will  work  closely  with  die  FWS 
and  with  Occidental  in  detmnining  the 
location  of  the  land  to  be  included  in 
the  conservation  set  aside  area  required 
under  the  terms  of  the  1995  Biological 
Opinion,  in  order  to  maximi7»  the 
inclusion  of  areas  that  archaeologists 
and  Native  Americans  have  identified  m 
known  or  likely  to  contain  human 
remains. 

With  respect  to  die  twro  historic  oil 
and  gas  wells  that  die  SHPO  has 
det«inined  are  eligible  for  the  National 
Register,  the  Programmatic  Agreement 
will  provide  for  a  treatment  plan  to 
describe  the  historic  context  of  these 
wells,  as  well  as  to  publish  the 
descriptions  and  distribute  the 
descriptions  to  public  libraries. 

In  addition  to  DOE's  mitigation,  the 
mitigation  measures  Occidental  intends 
to  implonent  include: 

(1)  Evaluate  inclusion  of  the  two 
locations  of  suspected  human  remains 
identified  by  DOE  within  the 
conservation  area  to  be  established 
pursuant  to  the  1995  Biological 
Opinion; 

(2)  Implement  a  cultural  reao 
training  plan  supervised  by  an 
archaeologist;  and 
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(3)  Implement  a  plan  to  address  the 
discovery  of  suspected  human  remains, 
other  thui  human  remains  addressed  by 
the  Programmatic  Agreement  between 
DOE  and  the  SHPO.  which  may  be 
unexpectedly  encountered  during 
construction  activities.  The  plan  may 
include  consulting  with  the  County 
Coroner,  an  archaeologist  and/or  ■  local 
Native  American  Representative  to 
avoid  disturbing  suspected  human 
remains. 

Other  Potentially  Sig^ficant  ImpactB 

Impacts:  The  two  other  potentially 
significant  resource  areas  impacted  by 
the  Proposed  Action  are  air  quality  and 
water  resources,  i'uture  development  of 
^fPR-l  under  the  proposed  action 
would  likely  result  in  higher  levels  of 
air  emissions.  Modeling  of  projected 
emissions  for  the  year  2001 .  the  highest 
expected  emission  year,  shows  the 
potential  that  the  state  ambient  air 
quaiity  staadlfds  for  PM  lu  (particulate 
matter  10  mldons  or  larger)  could  be 
exceeded  off-site.  In  addition,  on-site 
Federal  ambient  air  quality  standards 
for  NO]  (Nitrous  Oxide)  and  state 
ambient  air  quality  standards  for  PMio 
and  SO]  (Sulfur  Dioxide)  might  be 
exceeded.  However,  theee  reimlts  are 
conservatively  based  om  iMximum 
permitted  emission  ralM  rather  than 
likely  lower  actual  ealMiMi  niee,  eo  the 
actual  future  emieefcw  are  expecUd  to 
be  within  the  National  and  state 
standards. 

The  last  potential  significant  impact 
area  from  the  Propoead  Action  is  the 
potential  impact  on  water  resources. 
The  higher  rate  and  level  of  intensity  of 
development  under  the  Proposed  Action 
would  increase  water  use  in  the 
enhanced  oil  recovery  technique  knows 
as  "water  flooding"  and  increase  in 
treatment  and  disposal  requirements  for 
"produced  waters." 

Mitigation:  The  impacts  to  these 
resources  would  be  roughly 
proportional  to  oil  production  levels 
and  can  be  mitigated  through 
compliance  with  applicable  National 
and  state  air  emission  standards  and  a 
continuation  of  the  ongoing  NPR-1 
program  to  use  treated  produced  waters 
in  "water  flood"  projects.  Occidental 
intends  to  implement  two  mitigation 
measures  writh  respect  to  air  quality  and 
fifteen  (15)  water  resource  mitigation 
measures.  These  mitigation  measures  by 
Occidental  would  continue  existing 
DOE  practicae. 

Other  Resource* 


Impacts:  Additional  areas  of  potential 
concern  are  geology  and  soils, 
basardous  waste  management  and 
dlq>osal,  land  use,  noise. 


socioeconomic,  energy  conservation, 
and  environmental  justice.  Impacts  in 
theee  areas  are  not  likely  to  be 
significant. 

Comments  received  during  scoping 
and  comments  received  on  the  Draft 
SEIS/PEIR  expressed  concern  that  the 
possible  loss  of  access  to  NPR-1  oil  for 
use  in  local  refineries  and  as  a  diluent 
for  pipeline  transmission  could  lead  to 
a  premature  loss  of  local  refinery 
production  and/or  the  inability  of  local 
crude  oil  producers  to  deliver  their 
products  to  market.  Some  local  small 
and  independent  refiners  and/or 
producers  of  heavy  crude  oil  are 
dependent  on  continued  access  to  the 
lighter  NPR-1  oil.  and  concern  was 
expressed  that  the  proposed  sale  could 
liioit  their  access  to  the  oil.  Although 
the  proposed  purchaser  of  NPR-1 . 
Occidental,  did  not  accept  the  optional 
sales  provision  to  guanntse  accaM  to 
small  and  independent  rsfiners. 
Occidental  does  not  refine  oil  in 
California  and  is  expected  to  pat  its 
share  of  the  production  from  NPR-1  on 
the  market.  Therefore,  small  and 
independent  refiners  in  the  region 
should  have  access  to  NPR-1  crude  oil 
under  the  Proposed  Action  (sale  of 
NPR-1  to  Occidental). 

h4itigation:  Occidentd  intends  to 
implement  10  additional  mitigation 
measures  (sea  Footnote  4)  with  respect 
to  these  otlier  impact  arees.  In  addition, 
all  known  hazardous  waste  sites  at 
NPR-1  have  been  or  will  be  remediated 
by  DOE  using  sppropriste  remediation 
technology.  However,  remediated  sites 
have,  as  yet,  not  received 
determinations  that  no  further  actions 
are  naadad  from  the  relevant  regulatory 
agaadaa.  DOE  will  continue  to  work 
with  theee  agencies  to  achieve  final 
closure  on  the  sites,  including  any 
additional  mitigation  work  if  required. 
In  the  unlikely  event  that  any 
previously  undiscovered  reportable 
hazardous  waste  sites  are  encountered 
prior  to  the  sale,  DOE  will  characterize 
the  contamination  and  disclose  it  to 
Occidental. 

No  Action  Ahemative 

Government  development  of  NPR-1 
under  the  No  Action  Alternative  would 
likely  be  at  a  lower  rate  and  level  of 
intensity  than  under  the  Propoeed 
Action  or  the  Alternative  to  the 
Proposed  Action.  Further,  DOE  wrould 
retain  the  affirmative  Federal  obligation 
to  mitigate  the  environmental 
consequences  of  its  actions.  However, 
the  affected  environment  and  the  types 
of  impacts  to  the  affected  environment 
would  be  the  same  under  both  the 
Proposed  Action  and  the  No  Action 
Altwnative.  In  addition,  the  SEIS/PEIR 


recognizes  the  possibility  (although  an 
unlikely  one)  of  a  higher  rate  and  level 
of  intensity  of  development  under 
government  operation  than  might  occur 
under  commercial  operation. 

For  biological  resources,  there  would 
be  less  destruction,  disturbance  and 
fragmentation  of  endangered  species 
habitat  under  the  No  Action  Alternative 
compared  to  the  Propoeed  Action 
because  it  is  expected  that  fewer  wells 
wfould  be  drilleid  under  the  No  Action 
Alternative.  In  addition,  the  level  of 
mitigation  required  of  Federal  agencies 
under  the  ESA  is  greater  than  that  for 
private  industry.  Furthermore,  although 
nitxire  development  cannot  be 

[>redicted,  at  the  end  of  NPR-1 's  useful 
ifs  as  an  oil  and  gas  field,  it  is  more 
likely  to  be  converted  to  wildUfs  habitat 
under  government  ownership  than 
under  private  ownership. 

For  cultural  resources,  again  there 
would  be  less  disturbance  of  surface 
areas  under  the  No  Action  Alternative 
than  under  the  Proposed  Action. 
Further,  the  requirements  placed  on 
Federal  agencies  by  the  National 
Historic  Preservation  Act  to  protect 
historic  properties  would  continue 
under  this  alternative. 
.  For  air  resources  and  water  resources, 
the  lower  rate  and  level  of  intensity  of 
development  under  the  No  Action 
Alternative  would  mean  fewer  impacts 
to  these  affected  environments  than 
under  the  Proposed  Action  or  the 
Altemadve  to  the  Proposed  Action. 
However,  the  difference  in  impacts 
between  the  No  Action  Alternative  and 
the  Proposed  Action  is  not  expected  to 
be  significant  The  additional  areas  of 
potential  concern  of  geology  and  soils, 
hazardous  waste  management  and 
disposal,  land  use,  noise, 
socioecoaomic,  energy  conservation, 
and  envirooaaental  justioe  woidd  not 
involve  significant  differences  in  level 
of  impacts  between  the  No  Action 
Alternative  and  the  Proposed  Action. 
However,  the  implementation  of 
mitigation  measures  in  each  of  the 
resource  areas  would  reduce  potential 
impacts  to  levels  that  are  leas  than 
si^ficanL 

Alternative  to  na  Proposed  Action 

Developmmit  of  NPR-1  by  a  private 
entity  under  the  Alternative  to  the 
Proposed  Action  would  likely  occur  at 
the  same  rate  and  level  of  intensity  as 
the  Proposed  Action.  However,  the 
continuing  government  interest  in  NPR- 
1,  although  not  direct  operation,  would 
mean  that  development  would  continue 
to  be  subject  to  the  affirmative  Federal 
obligation  to  mitigate  the  environmental 
consequences  of  its  actions,  especially 
for  biological  and  cultural  resources. 


Federal  Rggfater  /  Vol  62.  No.  244  /  Friday,  December  19.  1997  /  Notices 


Again,  the  afEected  environment  and  the 
tjrpes  of  impacts  to  the  affected 
environment  would  be  the  same  under 
both  the  Proposed  Action  and  the 
Alternative  to  the  Proposed  Action. 

For  biological  resources,  thoe  would 
be  the  same  destruction,  disturbance 
and  fragmentation  of  endangered 
species  habitat  under  the  Alternative  to 
the  Proposed  Action  as  for  the  Proposed 
Action  because  it  is  ex{>ected  that  the 
same  number  of  wells  would  be  drilled. 
However,  the  higher  levels  of  mitigation 
required  of  government  agencies  would 
continue  to  apply  and  although  fiiture 
development  cannot  be  predicted,  at  the 
end  of  the  field's  life,  it  is  more  likely 
to  be  converted  to  wildlife  habitat  under 
this  limited  amount  of  government 
ownership  than  under  complete  private 
ownership. 

For  cultural  resources,  again  there 
would  be  the  same  disturbance  of 
surface  under  the  Alternative  to  the 
Proposed  Action  as  the  Proposed 
Action.  Further,  the  requirements 
placed  on  Federal  agencies  by  the 
National  Historic  Preservation  Act  to 
protect  historic  properties  would 
continue  under  this  alternative. 

For  air  resources  and  water  resources, 
the  similarity  of  the  rate  and  level  of 
intensity  of  development  likely  for  this 
alternative  compared  to  the  Proposed 
Action  would  mean  similar  impacts  to 
these  affected  environments  as  in  the 
Proposed  Action.  The  impacts  to 
additional  areas  of  potential  concern  of 
geology  and  soils,  hazardous  waste 
management  and  disposal,  land  use, 
noise,  socioeconomic,  energy 
conservation,  and  environmental  justice 
would  not  be  significantly  difEarent 
from  the  impacts  in  these  areas  under 
the  Proposed  Action.  However,  the 
implementation  of  mitigation  measiues 
in  each  of  the  resource  areas  woiUd 
reduce  potential  impacts  to  levels  that 
are  less  than  significant 

Cumulativa  hapacta 

Section  3416  of  die  Elk  Hills  Sales 
Statute  directed  the  Secretary  to  study 
four  options  for  the  disposition  of  the 
other  Naval  Petroleum  Reserves  (other 
than  NPR-1) «  and  to  recommend  to 
Congress  which  option  or  combination 
of  options  would  maximize  the  value  of 
the  reserves  to  the  United  States.  These 
options  included: 

(1)  Retention  and  continued  operation 
by  DOE: 
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*Tha  other  Naval  Petroleum  Reserves  include 
NPR-2  located  adjacent  to  NPR-1  in  Kem  County, 
Caliromia;  NPR-3  located  in  NatixMia  County, 
Wyoming;  Naval  Oil  Shale  Reserve  Nog.  1  and  3 
located  in  Garfield  County.  Colorado;  and  Naval  Oil 
Shale  Reserve  Na  2  located  in  Uintah  and  Cwbon 
Counties.  Utah. 


(2)  Transfer  to  the  Department  of  the 
Interior  (DOI)  for  leasing; 

(3)  Transfer  of  all  or  part  of  the  other 
reserves  to  another  Federal  agency;  and 

(4)  Sale  of  the  interest  of  the  United 
States  in  the  other  reserves. 

Included  in  these  other  reserves  is 
NPR-2,  which  consists  of  approximately 
30,181  acres  located  immemately 
adjacent  to  NPR-1.  The  Federal 
government  owns  ^proximately  35 
percent  of  the  acreage  of  NPR-2,  with 
the  mineral  rights  associated  with  9,224 
of  these  acres  leased  to  seven  oil 
companies  under  15  active  leases.  DOE 
administers  these  leases  but  has  no 
active  role  in  the  dey-to-day  operation 

of  NPR-2.    

The  SEIS/PEIR  examined  the 
cumulative  impacts  of  the  Proposed 
Action  for  NPR-1  in  conjunction  with 
diree  possible  actions  for  NPR-2: 
transfBf  to  DOI;  a  No  Action  Alternative; 
and  a  sales  alternative.  The  analysis  in 
the  SEIS/PEIR  indicated  Uiat  the  sales 
alternative  for  NPR-2  coupled  with  the 
Proposed  Action  for  NPR-1  could  residt 
in  significant  adverse  impacts  to 
biological  and  cultural  resources 
because  of  the  loss  of  the  affirmative 
Federal  obligation  to  protect  sensitive 
enviroimiental  resources  on  the 
additional  land  comprising  NPR-2. 
However,  the  SEIS/PEIR  concluded  that 
there  would  be  no  significant  adverse 
impact  resulting  from  eithe/ transfer  to 
DOI  or  the  No  Action  Alternative  Cor 
NPR-2  because  both  actions  would 
continue  Federal  ownership  of  the  land 
and  the  attendant  protections  for  critical 
environmental  resources. 

Based  on  the  results  of  the  study  of 
options  for  the  other  Naval  Petroleum 
Reserves  directed  by  the  Act,  in  March 
1997  DOE  recommended  to  Congress 
that  NPR-2  be  transferred  to  die 
Department  of  the  Interior's  Bureau  of 
Land  Management  (BLM)  for 
management  of  the  surface  rights  under 
the  Federal  Land  Policy  and 
Management  Act  and  for  possible 
leasing  of  currentiy  uide^ed  acreage 
tmder  the  Mineral  Leasing  Act  As 
discussed  in  the  SEIS/PEIR.  the 
combination  of  the  Proposed  Action  for 
NPR-1  and  the  recommended  action  for 
NPR-2  would  produce  no  increased 
stresses  on  the  critical  biological  and 
cultural  resources  in  the  region  and 
residt  in  no  significant  adverse 
cumulative  impacts. 

Congress  has  not  yet  authorized  DOE 
to  take  any  action  with  respect  to  the 
future  disposition  of  NPR-2. 


November  26, 1997.  from  the  Pacific 
Environmental  Advocacy  Center  (PEAC) 
notifying  DOE  that  the  Southwest 
Center  for  Biological  Diversity  intends 
to  file  Slut  against  DOE  for  failure  to 
reinitiate  consultation  with  the  FWS 
under  section  7(aK2)  of  the  ESA  before 
selling  NPR-1.  PEAC  asserted  diat  DOE 
is  required  to  reinitiate  consultation 
with  the  FWS  independent  of  the 
authority  contained  in  the  Elk  Hills 
Sales  Statute,  to  transfar  DOE'S 
incidental  take  permit  to  the  piuchaser 
of  NPR-1. 

The  issue  of  reconsultation  was 
discussed  extensively  in  the  Final  SETS/ 
PER  in  response  to  several  commente 
received  (Final  SEIS/PEIR.  pages  1-5 
and  1-6).  DOE  exfrfained  in  that 
discussion  the  besis  for  concluding  th^t 
a  new  consultatioB  was  not  required. 
DOE'S  conclusion  is  supported  by  an 
interpretation  of  the  pertinent 
provisions  of  the  Elk  Hilis  Sales  Statute 
provided  by  the  DOI  Regional  Solicitor. 
DOE  believes  that  PEAC  has  not 
provided  any  new  information  that 
would  change  the  conclusions 
contained  in  the  Final  SEIS/PEIR  or  in 
this  Record  of  Decision. 


ReqwDse  to  Qminwnti  Received  Alter 
die  Final  SEIS/PEIR 

Following  publication  of  the  Final 
SEIS/PEIR.  DCffi  received  a  letter  dated 


DOE  has  decided  to  proceed  with  the 
sale  of  all  right  title,  and  interest  of  the 
United  States  in  the  NFR-1  to 
Occidental,  subject  to  other 
requirements  of  law,  including 
completion  of  a  31 -day  Congressional 
review  period  with  no  adverse 
legislative  action  by  Congress.  This 
action  will  allow  compliance  widi  the 
Congressional  direction  contained  in  the 
Elk  Hills  Sales  Statute  of  removing  the 
Federal  government  frt>m  the  inherenUy 
non-Federal  role  of  operating  a 
commercial  oil  and  gas  field  and  also 
maximizing  the  value  of  NPR-1  to  the 
United  States.  This  decision  also  is 
based  in  part  on  the  offer  submitted  by 
Occidental  being  the  highest  offer 
received  by  DOE  at  the  conclusion  of 
the  bidding  process  in  1997,  and  the  CKt 
that  the  Occidental  offer  exceeds  the 
minimum  acceptable  sale  price  set  by 
DOE  in  consultation  with  OMB 
consistent  with  the  provisfons  of  section 
3412(d)  of  die  Act 

DOE  has  considered  the  information 
contained  within  the  SEIS/PEIR  and 
comments  received  in  response  to  the 
Draft  SEIS/PEIR  In  making  this 
decision.  DOE  has  considoed  in 
particular:  any  potential  adverse 
impacts  to  threatened  and  endangered 
plant  and  animal  species  which  are 
found  within  NPR-l,  as  analyzed  in  the 
SEIS/PEIR;  the  decision  by  Occidental 
to  accept  the  transfsr  of  and  to  be  bound 
by  the  terms  and  conditions  of  the 
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Biological  Opinion  issued  to  DOE  by  tba 
FWS  on  November  8.  1995;  the 
intention  of  Occidental  to  implement 
thirty-three  (33)  mitigation  measures 
identified  in  a  letter  submitted  to  DOE 
on  November  7. 1997,  and  which  are 
generally  described  above:  and  the 
mitigation  of  potential  adverse  impects 
to  cultiiral  resources  through  the 
implemenUtion  of  mitigation  measures 
by  DOE  pursuant  to  a  Programmatic 
Agreement  to  be  executed  among  DOE, 
the  California  SHPO,  and  the  Advisory 
Council  on  Historic  Preservation. 

MiligalkM  Action  Plan 

Section  1201.331(a)  of  the  DOE 
regulations  implementing  NEPA  (10 
CFR  Part  1021)  states  that  DOB  shall 
prepare  a  Mitigation  Action  Plan  that 
addresses  mitigation  commitments 
expressed  in  the  ROD.  A  Mitigation 
Action  Plan  reguding  DOE's 
commitments  ior  the  divestiture  of 
NPR-1  is  being  developed  to  ensure 
implementation  of  all  mitigation 
commitments.  Copies  of  the  Plan  may 
be  obtained  from  Mr.  Anthony  Como  at 
the  above  address. 

lasiMd  ia  Wsshingtoa.  aC  this  12th  day 
ofDK«iibarl097. 

Pafertda  PVy  Gedlay. 

AssMofit  Sacntafy/br  Foss/y  Entrgf. 

\VK  [)oc.  97-33206  Piled  12-18-47:  •:45  am] 


DEPARTMENT  OF  ENERGY 
Aluminum  ParttwrBMfM  SollcltaUon 

AQCNCY:  Idaho  Operations  OCBce,  DOE. 
ACTION:  Notice  of  Solicitation  for 
Financial  Assistance  Number  DE-PS07 
081013599  Aluminum  Paitnershipa 
Solicitation. 


MJMMARY:  The  U.S.  Department  of 
Energy  (DOE).  Idaho  Operations  Office 
(ID)  is  senHng  applications  for  cost- 
shared  research  and  development  of 
technologies  which  will  enhance 
economic  competitiveness,  and  reduce 
energy  consumption  and  environmental 
impacts  for  the  aluminum  industry.  The 
raaearch  is  to  address  research  priorities 
identified  by  the  aluminum  industry  in 
the  "Aluminum  Industry  Technology 
Roadmap"  (November  1007)  for  the 
ahuninum  sector  areas  of  Primary 
Aluminum  Production,  Semi-Fabricated 
Products,  and  Finished  Products. 
Approximately  S4.000.000  in  federal 
funds  (S2,000.000  in  fiscal  year  1908 
funds  and  S2.000.000  in  fiscal  year  1099 
funds)  is  available  to  totally  fund  the 
first  year  of  selected  research  eflbtts. 
DOE  anticipataa  making  five  to  six 
cooperative  agreement  awafds  for 


Kro)ects  with  durations  of  four  years  or 
laa.  A  m'"'""""  30%  non-fKianl  coat 
share  is  required  for  reaearch  and 
development  pro^ecU.  Collaborations 
between  industry,  national  laboratory , 
and  university  participants  are 
encoui«§ML 

TOM  RMfTMBH  WPOWMATIOIl  CONTACT:  T. 
Wade  HiUebrant.  Contract  Specialist; 
Procurement  Services  Division:  U.S. 
DOE,  Idaho  Operations  Office,  850 
Energy  Drive,  MS  1221.  Idaho  Falls,  ID 
83401-1503:  telephone  (208)  526-0547. 
•UPnaKNTARV  ■yOWMATION;  The 
Statutory  authority  for  the  program  is 
the  Federal  Non-Nuclear  Energy 
Raaearch  and  Development  Act  of  1074 
(Pub.  L.  93-577).  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  Number 
for  this  program  is  81.086.  The 
solicitation  text  is  expected  to  be  posted 
on  the  ID  Procurement  Services  Division 
home  page  on  or  about  December  20, 
1997,  and  may  be  accessed  using 
Universal  Resource  Locator  address 
http://www.inel.gov/doeid/solicit.html. 
Application  package  forms  will  not  be 
included  on  the  home  page  and  should 
be  requested  from  the  contract 
specialist  Requests  for  application 
packages  must  be  written.  Include 
company  name,  mailing  address,  point 
of  contact,  telephone  number,  and  fax 
number.  Write  to  the  contract  specialist 
at  the  address  above,  via  fox  number 
(208)  526-5548.  or  via  email  to 
hillebtwOinel.gov. 

Issuad  in  Idaho  Palls.  Idaho,  on  Dscembar 
S.  1997. 
Mkhaal 


Acting  Ditnctor.  Pncunment  Surrtcm 
Division. 


IFR  Doc.  97-33206  Piled  12-16-97;  6:4B  am) 


DEPARTMENT  OF  ENEMIY 


•  Award  (Qrvit) 

r:  U.S.  Department  of  Energy. 
ACnON:  Solicitation  of  Applications  for 
Grant  Awards  for  High-Energy-Density 
and  Laser-Matter  Interaction  Studies. 


;  Purauant  to  10  CFR  600.8,  the 
Department  of  Energy  (DOE)  aimounces 
that  it  plans  to  conduct  a  technically 
competitive  solicitation  for  basic 
res^farr*'  experiments  in  high-eneigy- 
density  and  laser- matter  interaction 
studies  at  the  National  Laser  Users' 
Facility  (NLUF)  located  at  the 
University  of  Rochester  Laboratory  for 
Laser  Energetics  (UR/LLE).  Grant 
SolicitaUon  No.  DE-PS03-O6SF21535. 
Universities  or  other  higher  education 
institutions,  private  sector  not-for-profit 
oiftniaationa,  or  other  oUitiea  are 


invited  to  submit  giant  applications. 
The  total  amount  of  funding  expected  to 
be  available  for  the  Fiscal  Year  1909 
(FY9g)  program  cycle  is  S700.000. 
Multiple  awards  are  anticipated. 

FOR  niimm  —  owmatwn  contact: 
James  Solomon,  ContFacting  Officer, 
DOE  Oakland  Operations  Office.  1301 
Clay  Street.  Room  700N,  Oakland.  CA 
94612-52f)8.  Telephone  No.:  (510)  637- 
1805.  FacaimUe  No.:  (510)  637-2074.  E 
Mail:  james.solomon0oak.doe.gov. 
SUPfLBMNTARV  MPORMATION:  The 
solicitation  document  contains  all  the 
information  relative  to  this  action  for 
pioepective  applicanto.  The  solicitation 
is  targeted  for  release  on  or  about 
January  9. 1998.  The  actual  work  to  be 
accomplished  will  be  determined  by  the 
experiments  and  diagnostic  techniques 
that  are  selected  for  award.  Proposed 
experiments  and  diagnostic  techniques 
will  be  evaluated  through  scientific  peer 
review  against  predetermined, 
published  and  available  criteria.  Final 
selection  will  be  made  by  the  DOE.  It  is 
anticipated  that  multiple  grants  will  be 
awarded  within  the  avail^le  funding. 
The  unique  resources  of  the  NLUF  are 
available,  on  a  no-fise  besis,  to  scientists 
for  state-of-the  art  experiments 
primarily  In  the  area  of  inertial 
confinement  fusion  (ICF)  and  related 
plasma  physics.  Other  areas  such  as 
spectroscopy  of  high  ionized  atoms, 
laboratory  astrophysics,  fundamental 
physics,  materials  science  and  biology 
and  chemistry  will  be  considered  on  a 
secondary  basis. 

The  LLE  was  established  in  1970  to 
Investigate  the  interaction  of  high-power 
lasers  with  matter.  Available  at  the  LLE 
tea  NLUF  reeeerchen  is  the  upgraded 
Omega  Laser,  a  30-40  kj  UV,  60-beam 
laser  system  (at  0.35  um)  suitable  for 
direct-drive  ICF  implosions  and  other 
experimental  configurations.  This 
system  is  suitable  for  a  variety  of 
experiments  including  laaer^plasma 
interactions  and  atomic  spectroacopy. 
The  NLUF  program  for  FY99  will 
support  experiments  that  can  be  done 
with  the  Omega  Laser  at  the  University 
of  Rochester  uid  development  of 
dii^ostic  techniques  stiitable  for  the 
Omega  Laser  system.  Measurements  of 
the  laser  coupling,  laser^plasma 
interactions,  core  temperature,  and  core 
density  are  needed  to  determine  the 
characteristics  of  target  implosions. 
Dii^noatic  techniques  could  include 
either  new  instrumentation, 
development  of  analysis  tools,  or 
development  of  targets  that  are 
applicable  for  30-40  kJ  implosions. 
Aiuitional  technical  information  about 
the  available  Cacilities  and  potential 
frtllaboTT^""  at  the  NLUF  can  be 
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obtained  from:  Dr.  John  M.  Soures, 
Manager,  National  Laser  Users'  Facility, 
University  of  Rochester/LLE,  250  East 
River  Road,  Rochester,  NY  14623-1299. 

Issued  in  Oakland,  CA  on  December  9. 
1997. 

WX^BiU^OTteal. 

Acting  Branch  Chief,  Financial  Assistance 

Branch,  Program  Acquisition  and  Assistance 

Division. 

(FR  Doc.  97-33207  Filed  12-16-97;  8:45  am] 
■ajJNB  cocE  1110  01  r 

DEPARTMENT  OF  B4ERGY 

Senior  ExM»ttve  Service;  Pedbrmanoe 
Review  Boerd 

AOBICY:  Department  of  Energy. 
/CTION:  Designation  of  PRB  Chair. 
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r:  This  notice  designates  the 
Performance  Review  Board  Chair  for  the 
Department  of  Energy. 
EFFECTIVE  DATE:  The  appointment  is 
efiective  as  of  September  30,1097. 

Performance  Review  Board  Chair 

David  L.  Hamer, 
Department  of  Energy. 

Issued  in  Washington,  DC  December  8. 
1997. 

AreharL.DBihaiB. 

Assistant  Secretary  for  Human  Resources  and 
Administration. 

(FR  Doc  97-32740  FUed  12-16-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 


Senior  Executive 
Review  Boerd 


Service;  Performance 


AQENCV:  Department  of  Energy. 
ACTION:  SES  Performance  Review  Board 
Standing  Register. 

tUMMARY:  This  notice  provides  the 

Performance  Review  Board  Standing 

Register  for  the  Department  of  Energy. 

This  listing  supersedes  all  previously 

published  lists  of  PRB  membera. 

EFFECTIVE  DATE:  These  appointments  are 

effective  as  of  September  30, 1997. 

Achaiya.  Sarbeswar  NMN 

Ackerly,  Lawrence  R. 

Alcock.  Robert  M. 

Alvarez,  Robert  NMN 

Andersen,  Arthur  T. 

Anderson,  Brooke  D. 

Anderson,  Phyllis  L. 

Angell,  John  C. 

Armstrong,  M.  Brent 

Arthur  m.  William  John 

Baca,  Frank  A. 

Bajura,  Rita  A. 

Baker,  Kenneth  E. 


Bamberger,  Craig  S. 
Barber,  Robert  W. 
Baiker  Jr.,  William  L. 
Barnes,  Wesley  E. 
Barrett,  Lake  H. 
Bauer,  Linda  K. 
Beckett,  Thomas  H. 
Beecy,  David  J. 
Benedict,  George  W. 
Bergholz  Jr.,  Warren  E. 
Berkovitz,  Dan  M. 
Bernard.  Peter  A. 
Berube,  Raymond  P. 
Bielan,  Douglas  J. 
Black.  Richard  L. 
Blackwood,  Edward  B. 
Borchardt,  Charles  A. 
Borgstrom.  Carol  M. 
Borgstrom,  Howard  G. 
Bomhoft  Jr.,  Budd  B. 
Bostock,  Judith  L 
Bowman,  Gerald  C 
Boyd,  Gerald  G. 
Bradley  Jr.,  Theron  M. 
Brechbill,  Susan  R. 
Brendlinger,  Terry  L. 
Brice,  James  F. 
Brodinan.  John  R. 
Broido,  Michelle  S. 
Brown,  Richard  W. 
Brown.  Frederick  R. 
Brown  Jr..  Charles  R 
Brush,  Peter  N. 
Burrows,  Charles  W. 
Canter,  Howard  R.  . 
Carabetta,  Ralph  A. 
Cardinali,  Henry  A. 
Carlson,  Lynda  T. 
Carlson,  Kathleen  Aim 
Carlson,  John  T. 
Caruso,  Guy  F. 
Castelli,  Brian  T. 
Chappell,  Gerald  F. 
Cheney.  David  W. 
Christensen.  William  J. 
Christopher.  Robert  K.- 
Chun.  SunW. 
Claflin,  Alan  B. 
Qaric,  John  R. 
Clausen,  Max  Jon 
Combs,  Marshall  O. 
Conley,  Michael  W. 
Cook.  John  S. 
Crandall,  David  H. 
Crawford,  Timothy  S. 
Cross,  Claudia  A. 
Crowe,  Richard  C. 
Cumesty,  Edward  G. 
Curtis,  James  H. 
Cygelman,  Andre  L 
Czajkowski,  Anthony  F. 
Dalton,  Henry  F. 
Darugh,  David  G. 
Davies.  Nelia  A. 
Davis,  James  T. 
Decker.  James  F. 
Degrasse  Jr.,  Robert  W. 
Dehanas,  Thomas  W. 
Dehmer,  Patricia  M. 


Deihl,  Michael  A. 
Dempsey,  Robert  D. 
Dennison,  William  J. 
Der.  Victor  K. 
Deremer,  Craig  W. 
Dials,  George  E. 
DiazJr.,RomuloL. 
Diebold,  Robert  E. 
Difiglio,  Carmen  NMN 
Dirks,  Timothy  M. 
Divone,  Louis  V.  ■ 
Dixon,  Robert  K. 
Doherty,  Donald  P. 
Domagala,  Martin  J. 
Oooley  m,  George  J. 
Durnan.  Denis  D. 
Dyer,  J.  Russell 
Edmondson,  John  J. 
Egger.  Mary  H. 
Engel.  Walter  P. 
Esvelt.  Terence  G. 
Evans.  Thomas  W. 
Falle,  J.  Gary 
Feibus,  Howard  NMN 
Fiore,  James  J. 
Fiore,  Joseph  N. 
Fieri,  Mario  P. 
Fitzgerald  Jr.,  Joseph  E! 
Fitzgerald,  Cheryl  P. 
Ford,  James  L. 
Ford,  John  A. 
Foirister,  Derrick  L. 
Fowler,  Jennifer  Johnson 
Frank.  Qyde  William 
Franklin,  John  R. 
Fiazier,  Marvin  E. 
Frei,  Mark  W. 
Friedman.  Gregory  H. 
Furiga,  Richard  D. 
Fygi,  Eric  J. 
Ganon,H«iry  K. 
Garvie,  William  H. 
Gebus,  George  R. 
Geidl.  John  C. 
Gibson  Jr.,  William  C 
Gibson,  Judith  D. 
Gilbertson,  Mark  A. 
Ginsberg,  Mark  B. 
Glass,  Richard  E. 
Golan,  Paul  M. 
Goldenberg,  Neal  NMN 
Goldenberg,  Ralph  D. 
Goldman.  David  Tobias 
Goldsmith,  Robert  NMN 
GoUomp,  Lawrence  A. 
Goodrum,  William  S. 
Gottlieb,  Paul  A. 
Greenwood,  Johnnie  D. 
Gross,  Thomas  J. 
Gnienspecht,  Howard  IC 
Guidice,  Carl  W. 
Gunn  Jr.,  Marvin  E. 
Gurule,  David  A. 
Haberman,  Norton  NMN 
Hacskaylo,  Michael  S. 
Hall  Jr.,  Spain  W. 
Hall,  James  C. 
Hamer  Jr.,  Etavid  L. 
Hansen,  Charles  A. 
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Hardin,  Michael  G. 
Hard  wick  Jr..  Raymond  ). 
Hardy.  Randall  W. 
Harris.  Skila  S. 
Harris.  Jessie ). 
Hartman.  James  K. 
Harvey.  Gordon  W. 
Haspel.  Abraham  E. 
Hawkins.  PrandsC 
Heath.  Charles  C. 
Heenan,  Thomas  F. 
Heinkel.  Joan  E. 
Helms.  K.  Dean 
Henderson.  Lynwood  H. 
Hendrie.  Devid  L. 
Hensley  Jr..  Willie  F 
Heusser.  Roger  K. 
Hickey.  Sue  F. 
Hickok.  Steven  G. 
Hirahara.  James  S. 
Hoffman.  Allan  R. 
Holbrook.  Phillip  L. 
Holstein  Jr..  Elwoed  NMN 
Hooper.  Michael  K. 
Hopf.  Richard  H. 
Hopkins.  T.J. 
Hughes.  Jeffrey  L. 
Huizenge.  David  G. 
Hunter.  Ray  A. 
Hutzler.  Mary  Jean 
Inge  Jr..  Edwin  F. 
In  low.  Rush  O. 
Izell.  Kathy  D. 
Jaffe.  Harold 
Jhirad.  David  J. 
Johnson.  Frederick  M. 
Johnson.  Owen  B. 
Johnson.  Milton  D. 
Johnson.  Gerald  W. 
Johnston.  Marc 
Jones.  David  A. 
Jones.  C.  Rick 
Joseph,  Antoinette  Grayso 
Juckett.  Donald  A. 
Judge.  Geoffrey ). 
Katz,  Maurice  J. 
Kelly.  Cynthia  C 
Kenderdine.  Melanie  Anne 
Kennedy.  John  P. 
Kight.  Gene  H. 
Kilgore,  Webster  C. 
Kilpatrick.  Michael  A. 
Kingsbury.  Robert  L. 
Kinzer.  Jackson  E. 
Klein.  Keith  A. 
Klein,  Susan  Elaine 
Konopnicki.  Thad  T. 
Kripowicz,  Robert  S. 
Landers.  James  C. 
Lane.  Anthony  R. 
Langenfeld.  Cherri  J. 
Langenkamp.  Robert  D. 
Lash.  Terry  R. 
Leclaire.  David  B. 
Lewis.  Roger  A. 
Le«wis  |r.,  Howard  E. 
Lewis.  Lenora  J. 
Lewis  Jr..  William  A. 
Lien.  Stephen  CT. 


Lightner.  Ralph  G. 
Livingston-Behan.  Ellen 
Lowe.  Owen  W. 
Lowe,  David  C 
Lyle,  Jerry  L. 
MacDougall.  Carmen  E. 
MaHaley,  Joseph  S. 
Mangeno,  James ). 
Mann.  Thomas  O. 
Marchese.  Andrew  R. 
Marianelli.  Robert  S. 
Mar  lay.  Robert  C. 
Mathamel.  Martin  S. 
Maxey.  Kenneth  G. 
Mazur.  Mark  J. 
McCallum.  Edward  J. 
McClary.  Michael  Vance 
McCoy  III.  Frank  R. 
McCranay.  Percy  P. 
Michelsen.  Stephen  J. 
Miller.  Clarence  L. 
Miller.  Deborah  C 
Millhone.  John  P. 
Milner,  Ronald  A. 

Monlyn.  Sylvia  McDonald 

Montoya.  Elizabeth  A. 

Moorer,  Richard  F. 

Morris,  Marcia  L. 

Mourn  ighan,  Stephen  D. 

Mravca,  Andrew  E. 

Mulholland.  Joseph  W. 

Murphy.  Robert  E. 

Murphy.  Alice  Q. 

Nealy,  Carson  L. 

Neilsen,  Finn  K. 

Nelson.  David  B. 

Nelson,  Rodney  R. 

Nettles  Jr..  John  J. 

Nichols.  Clavton  R. 

Nolan,  Elizabeth  A. 

Nulton.  John  D. 

O'Fallon.  John  R. 

Oliver,  Lawrence  R. 

Olson.  Gary  C. 

Owendoff.  James  M. 

Patil.  Pandit  G.     . 

Petri  nos.  Aristides  A. 

Patton.  Gloria  S. 

Pelletier.  Raymond  F. 

Penry.  Judith  M. 

Perin.  Stephen  G. 

Peters,  Franklin  G. 

Pettengill.  Harry  ). 

Pettis.  Lawrence  A. 

Piper  n,  Lloyd  L. 

Podonsky.  Glenn  S. 

Poe.  Robert  W. 

Ponoe.  Victoria  L. 

Powers.  James  C. 

Powers.  Kenneth  W. 

Pray.  Charles  P. 

Price  Jr..  Robert  S. 

Prudom,  Gerald  H. 

Przybylek.  Charles  S. 
Pumphrey.  David  L. 
Pye.  David  B. 
Rabben.  Robert  G. 
Reicher,  Dan  W. 
Raid,  James  E. 


Rhoades.  Daniel  R. 
Richardson.  Hert>ert 
Richardson.  Steven  D. 
Roberson.  Jessie  M. 
Roberts,  MichaeL  NMN 
Robertson,  John  S. 
Robison.  Sally  A. 
Rodeheaver.  Thomas  N. 
Rodekohr.  Mark  E. 
RohUfaig,  Joan  B. 
Rollow,  liiomas  A. 
Romm.  Joseph  J. 
Kooney.  John  M. 
Roaan,  Simon  Peter 
Rosselli.  Robert  M. 
Rousso,  Samuel  NMN 
Rudins.  George  NMN 
Rudy.  Gregory  P. 
Ryder.  Thomas  S. 
Salm,  Philip  E. 
San  Martin,  Rdbert  L 
Sato,  Waltw  N. 
Scheetz,  Kari  G. 
Schmitt,  Carl  H. 
Schmitt.  WiUiam  A. 
Schmitt.  Eugene  C 
Schnapp,  Robert  M. 
Schneider,  Sandra  L. 
Scott,  Randal  S. 
Shelor.  Dwight  E. 
Sherman.  Helen  O. 
Siebertjr..  ArlieB. 
Silbergleid,  Steven  A. 
Simon,  Robert  M. 
Simpson.  Charles  Kyle 

Singer,  Marvin  L 

Sitzer.  Scott  B. 

Siostrom,  Leonard  C. 

Skubel,  Stephen  C 

Smedley.  Elizabeth  E. 

Smith,  Alexandra  B. 

Smith,  Alan  C. 

Smith.  Douglas  W. 

Sohinki.  Stephen  M. 

Spigal.  Harvard  P. 

Stadler,  Silas  D. 

SUfBn,  Robin  NMN 

Stallman.  Robert  M. 

Stark.  Richard  M. 

Stello  Jr..  Victor  NMN 

Stem.  Gary  M. 

Stewart  Jr.,  Frank  M. 

Stewrart  Jr.,  Jake  W. 

Strakey  Jr.,  Joseph  P. 

Sulak.  Stanley  R. 

Sullivan.  Mary  Anne 

Swink,  Denise  F. 

Sye.  Linda  C. 

Taboas,  Anibal  L 

Tamura,  Thomas  T. 

Tavares.  Antonio  F. 

Tedrow.'Richard  T. 

Thomas,  Iran  L. 

Thompson,  Jerry  F. 

Throckmorton.  Ralph  R. 

Todd.  G.  Thomas 

Torkos,  Thomas  M. 

Tryon.  Arthur  E. 

Tseng.  John  C 


Turi,  James  A. 
Turner.  James  M. 
Twining,  Bruce  G. 
Vaeth.  Terry  A. 
VagtB.  Kenneth  A. 
Vanzandt.  Vickie  R. 
Vellenga,  Thomas  J. 
Volpe.  Frederick/. 
Wagner.  M.  Patrice 
Wagner,  Mary  Louise 
Wagoner,  John  D. 
Waisley,  Sandra  L. 
Walgren,  Douglas  NMN 
Walsh,  Robert  J. 
Walton.  Howard  L. 
Waxnick.  Walter  L. 
Watkins.  Anthony  Lee 
Wegner,  Gerald  C. 
Weigand,  Gilbert  G. 
Werner,  James  D. 
Whitaker  Jr.,  Marie  B. 
White,  Jaraes  K. 
Whiteman.  Albert  B. 
Wieker.  Thomas  L. 
Wilcynsld,  John  M. 
Wilkeii,  Daniel  H. 
Williams,  O.  Jay 
Williams.  Mark  H. 
Willis,  John  W. 
Wilmot.  Edwin  L. 
Wisenbaker  Jr.,  William 
Wooley,  John  C. 
Yuan-Soo  Hoo,  Camille  C. 

luued  in  Washington,  DC  December  8, 
1997. 

Arrher  L.  Difc— . 

AaaitUmt  Secretary  for  Human  ResourxxM  and 
Administration. 

[FR  Doc.  97-32741  Filed  12-18-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  flegulalory 
CommlsakMi 

[Docket  Na  ER9S-72S-000I 

Chteago  Energy  Exchange  of  Chicago, 
Inc.;  Notice  of  FIHng 

Dacember  15, 1997. 

Take  notice  that  on  November  17. 
1997.  Chicago  Energy  Exchange  of 
Chicago,  Inc..  tendered  for  filing  a 
notice  of  change  of  designation  from 
Chicago  Energy  Exchange  of  Chicago. 
Inc.,  to  Chicago  Electric  Trading,  L-.L.C. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  688 
First  Street.  N.E.,  Washington,  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214J.  All  such  motions 
or  protests  should  be  filed  on  or  before 


December  24, 1997.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  diis  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoiaaCaAell. 

Secretary. 

(FR  1>)C.  97-33155  Filad  12-18-97;  8:45  araj 

BNjjNQ  oooe  snr-tMi 


OEPARTMBIT  OF  BIERGY 

Fadaral  Energy  Regulatory 
Commlaalon 

[Docket  Na  ER«7-4«34-O0a| 

ClOM  Air  CapNai  MMtota  Corporation: 
Notice  of  iaauanoa  of  Order 

December  15, 1997. 

Clean  Air  Capital  Mari»ts  Corporation 
(Clean  Air)  submitted  for  filing  a  rate 
schedule  under  which  Clean  Air  will 
engage  m  wholesale  electric  power  and 
energy  transactions  as  a  mariLeter.  Cleen 
Air  also  requested  waiver  of  various 
Commission  n^ulations.  In  particular, 
Cleen  Air  requested  that  the 
Commission  grant  blanket  approval 
imder  18  CFR  Part  34  of  all  fotuie 
issuances  of  securities  and  assumptions 
of  Utility  by  Clean  Air. 

On  Decendier  3. 1997.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Rate  Applications.  Office  of 
Electric  Power  Re^ilation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Clean  Air  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.Q 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214J. 

Absent  a  request  for  hearing  within 
this  period,  Clean  Air  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  t^propriate 
for  such  purposes. 


The  Commissfon  reserves  the  right  to 
require  a  further  showing  diat  neither 
public  nor  private  interests  will  be 
adversely  afiiected  by  continued 
approval  of  Clean  Air's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  Jantiary 
2, 1998.  Copies  of  the  full  text  of  the 
order  are  available  from  die 
Conmiission's  PuUic  R^itfence  Biencfa, 
888  First  Street.  N.E..  WaslUngton.  D.C 
20426. 

LoisD.C«Ul. 
Socnimy, 

[FR  Doc  97-33158  Piled  12-18-07;  8:45  am] 
eaiMo  oooe  anr-et-ii 


DB>ARTMBfT  OF  ENBIGY 
Federal  Enaiyy  RaguMory 

vOninN88NNI 


[Docket  Na  BIM-1tt-4MN| 

Currant  Energy,  Inc.;  Notloa  «r 
tofOrdor 


December  15, 1997. 

Current  Eneisy,  Inc.  (Current  Energy) 
submitted  for  filing  a  rate  sdiedule 
imder  which  Current  Energy  will  engage 
in,  wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Current 
Energy  also  requested  waiw  of  various 
Commission  regulations.  In  particular. 
Current  Energy  requested  that  the 
Commission  grant  blanket  approval 
tmder  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Current  Energy. 

On  December  4, 1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Rate  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  pmson  desiring  to  be  heerd 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Current  Enei]gy  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  heering  within 
this  period.  Current  Enogy  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
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applicant,  and  compatible  with  the 
public  interest,  and  ia  reasonably 
necessary  or  appropriate  for  such 
piuposes. 

Tne  Conunission  reserves  the  right  to 
require  ■  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affacted  by  continued 
approval  of  Current  En«gy's  Imuuicm 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  sat  forth  above,  is  January 
5, 1998.  Copies  of  the  full  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street.  NJS..  Washington,  D.C 
20426. 

Loto  a  rashall, 
Sacratafy. 

(FR  Doc  97-33157  Pllad  12-ia-«7:  S:4S  ami 
I  OOOi  «l7-et-ll' 


DEPARTMBfT  OF  ENCnaY 
Federal  Enefyy  i 


that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporats 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
Is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  ri^t  to 
raquire  a  further  showing  that  neluier 
pw>Uc  nor  private  interests  will  be 
adversely  afCscted  by  continued 
approval  of  EEMI's  issuances  of 
securities  or  assimiptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intanrena 
or  protests,  as  set  forth  above,  is  January 
5. 1998.  Copies  of  the  full  text  of  the 
order  are  available  from  the 
Commission's  Public  Refarence  Branch, 
888  First  Street.  N.E..  Washington.  OXL 
20426. 

LatoaCaaksll. 
Sscrstaiy. 

(FR  Doc.  97-S3180  PUmI  ia-lS-a7: 8:4S  ami 
cooa  snr-ai-ii 


[Doctal  No.  EIW7-4a81-«N| 


EiMfgy  Mwkadng,  Inc.:  Nottoe 
ol  Order 


DePARTMBfr  OF  Bcnov 


or  liabilities  as  a  guarantor,  indorser, 
siuety,  or  otherwise  In  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

"Hm  Commission  reserves  the  ri^t  to 
reouire  a  further  showing  that  neither 
piutlic  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Electrical  Lite's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  horeby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  sat  forth  above,  is  January 
7. 1998.  Copies  of  the  fiill  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch, 
688  First  Street.  N.E.,  Washington.  D.C 
20426. 

UtoarirtiB. 
Sscnfoiy. 
(FR  Doc.  97-33159  Fllad  12-18-«7:  8:45  ami 

oeasnT-aMi 


OKMDbw  15.  1997. 

Eastern  Energy  Mariwting.  Inc.  (EEMI) 
submitted  for  filing  a  rata  schedule 
under  which  EEMI  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  mariiater.  EEMI  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  EEMI 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  EEMI. 

On  Deannber  4.  1997,  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Rate  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subfect  to  the  following: 

Within  30  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  aasiunptioiu  of 
liability  by  EEMI  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  s  request  for  hearing  within 
this  period.  EEMI  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilitiea  as  a  guarantor,  indarser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person:  provided 


[Deekal  No.  EM7-44t7-0001 
El«:lrlc  LMe.  Inc.:  Nottoe  Of 


DEPARTMEKT  OF  ENERGY 
Federal  Energy  ReguMory 


DKombar  15, 1997. 

Electric  Lite,  Inc.  (Electric  Lite) 
submitted  for  filing  a  rate  schedule 
under  which  Electric  Lite  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Electric  Lite 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Electric  Lite  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  niture 
issuances  of  securities  and  assumptions 
of  liability  by  Electric  Lite. 

On  December  8. 1997.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Rate  Applications.  Office  of 
Electric  Power  Repilation.  granted 
requests  for  blanket  approval  under  Put 
34,  subject  to  the  following: 

WltMn  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  aeciirities  or  assumptions  of 
liability  by  Electric  Lite  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  heering  within 
this  period.  Electric  Lite  is  authorized  to 
issue  securities  and  assume  obligations 


Koch 
Nolloe  o( 


IS.  1997. 

Take  notice  that  on  December  11, 
1907.  Koch  Gateway  Pipeline  Company 
(Koch  Gateway),  P.O.  Box  1478, 
Houston.  Texas  77251-1478.  filed  in 
Docket  No.  CP98-126-000.  a  request 
pursuant  to  §§  157.205  and  157.216(b) 
nir  approval  to  abandon  an  inactive  2- 
inch  delivery  tap  and  meter  station  and 
2-inch  delivery  lateral,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP82-430-000.  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Koch  Gateway  proposes  to  abandon 
by  removal  an  inactive  2-inch  tap  and 
meter  station  and  to  abandon  in  place 
approximately  150  feet  of  2-inch 
delivery  lateral  that  formerly  served  the 
Shelbyville  city  gate  on  behalf  of  Entex 
Inc.  (Entex).  a  local  distribution 
company,  in  Shelby  County.  Texas. 
Koch  Gateway  states  that  Entex  woiild 
continue  to  serve  its  customers  from  its 
existing  distribution  system.  It  is  further 
statedSiat  service  to  the  end-users 
would  not  be  affected.  Koch  Gateway 
varifles  that  Entex  agrees  to  the 
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proposed  abandonment.  Koch  Gateway 
states  that  Entex  has  not  used  this  point 
since  1988.  Koch  Gateway  further  states 
that  it  would  plug  and  remove  the  tap, 
remove  all  above  ground  facilities  and 
after  cleaning  the  pipe  and  filling  it  with 
either  water  or  nitrogen,  would  abandon 
the  lateral  in  place. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc  07-33161  Filed  12-18-97;  8:45  am) 
■LUNQ  oooc  snr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommisakNi 

[Docket  Na  ER96-1 07-000] 

Sithe  Power  Marketirtg,  Inc.;  Notice  of 
Issuartce  of  Order 

December  15, 1997. 

Sithe  Power  Marketing,  Inc.  (Sithe) 
submitted  for  filing  a  rate  schedule 
under  which  Sithe  will  engage  in 
wholesale  electric  power  and  eneigy 
transactions  as  a  marketer.  Sithe  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  Sithe 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Sithe. 

On  December  4,  1997.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Rate  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  imder  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Sithe  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington,  D.C 


20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Sithe  is  authorized  to  issue 
seciirities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  ob}ect  within  the  corporate 
purpose  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Sithe's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
5, 1998.  Copies  of  the  hill  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426. 

LoisD.CasheU. 
Secretary. 

(FR  Doc  97-33156  Filed  12-18-97;  8:45  ami 
aiuMQ  cooE  snr-oi-M 


i.  FERC  Contact.  Steve  Hocking  (202) 
219-2656.  i^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Applicstion  Filed  With  the 
Commission 

December  15, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
witlf  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Action:  Proceeding 
Pursuant  to  Reserved  Authority  to 
Determine  Whether  Modifications  to 
License  are  Appropriate. 

b.  Project  Ato:  3021-048. 

c.  License  Issued:  March  27, 1985. 

d.  Licensee:  Allegheny  Hydro  No.  8 
and  9  Limited  Partnership  (LP)  and 
Connecticut  National  Bank. 

e.  Name  of  Project:  Allegheny  River 
Lock  and  Dam  8  and  9  Hydroelectric 
Project. 

f.  Location:  Allegheny  River, 
Armstrong  County.  Pennsylvania. 

g.  Authorization:  Section  10(a)(1)  of 
the  Federal  Power  Act  and  Article  17  of 
the  License. 

h.  License  Contact.  Ms.  Tania  S. 
Asian.  Sithe  Energies.  Inc.,  450 
Lexington  Avenue,  37th  FIoot,  New 
York,  NY  10017,  (212)  450-9045 


j.  Comment  Date:  February  17, 1998. 
k.  Description  of  Proceeding:  The 
Commission  has  begim  a  proceeding  to 
determine  if  reserved  authority  in  article 
17  of  the  license  should  be  used  to 
require  15-inch  fUshboards  on  the  top 
of  Lock  and  Dam  9.  part  of  the 
Allegheny  River  Lock  and  Dam  8  and  9 
Project.  The  proceeding  is  in  response  to 
concerns  raised  by  the  Pennsylvania 
Fish  and  Boat  Commission  and  private 
citizens  about  the  impacts  of  project- 
induced  lower  water  levels  on 
recreational  boating  in  the  Lock  9  pool. 
Flashboards  could  be  used  to  increase 
water  levels  in  the  Lock  9  pool  to  more 
closely  resemble  pre-hydroelectric 
project  conditions.  Flashboards  have 
been  authorized  as  an  interim  measure 
since  1994. 

The  Commission  prepared  a  draft 
environmental  assessment  (EA) 
analyzing  the  environmental  impacts  of 
using  15-inch  flashboards  for  public 
review  and  comment.  A  copy  of  the 
draft  EA  can  be  obtained  by  calling  the 
Commission's  public  reference  room  at 
(202) 208-1371. 

j.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
andD2. 

B.  Comments,  Protests,  or  Moticms  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  SecUons  385.210. 
.211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  musti)ear  in 
all  capital  letters  the  title 
"COMMENTS"  "RECOMMENDA'nONS 
FOR  TERMS  AND  CONDITIONS". 
"PROTESTS",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  these  documents  must 
be  filed  by  providing  the  original  and  8 
copies  to:  The  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E.,  Washington,  D.C.  20426. 
Motions  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
appUcation. 
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D2.  Agency  Comment* — ^The 
Commission  invites  federal,  state,  and 
local  agencies  to  file  comments  on  the 
described  application.  (Agencies  may 
obtain  a  copy  of  the  application  directly 
from  the  Applicant.)  If  an  agency  doe« 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will 
presume  that  the  agency  has  none.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  applicant's 
representativaa. 
UfaD.CaalMll. 
Secretory. 

|FR  Doc-  97-33152  PUed  n2-l»-»7;  8:4S  am] 
lOOM  tnvei-M 


months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
July  31,  2000. 
LoteD.Caahall. 
Sacntary. 

|FR  Doc  97-33153  Piled  12-18-97-.  8:45  ami 
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DEPAfrrHENT  OF  ENERGY 

Fwtoral  Emrgy  ftogulatory 
Commtoston 

Notto*  of  kntMrt  To  FH«  AppUc«tlon  for 
HtmUcmrmm 

Dacamber  15. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  New  License. 

b.  Pro/ecf  No.  2103. 

c  Date  filed:  June  19, 1997. 
d.  Submitted  By:  Cominco  American 
Incorporated, 
a.  Name  of  Project:  Cedar  CredL 

f.  Location:  On  Cedar  Crsek.  Stevens 
County.  Washington,  adjacent  to 
International  Boundary. 

g.  F)7ed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act.  18  CFR  16.6  of  the 
Commission's  Regulations. 

h.  Expiration  date  of  original  license: 

July  31.  2002. 

i.  The  facilities  under  this  license 
consist  of  2.32  acres  of  public  lands,  of 
which  2.276  acres  are  U.S.  lands 
managed  by  the  Bureau  of  Land 
Management.  These  facilities  srst 
minor  part  of  the  375-MW  Waneta 
Project,  located  in  British  Columbia. 
Canada,  operating  under  Provincial 
British  Columbia  Water  Licenses  and  an 
International  Joint  Commission  Order  of 
Approval.  

j.  Pursuant  to  18  CFR  16.7. 
information  on  the  project  is  available 
by  contacting:  Nan  Nalder.  Acres 
International  Corporation.  3254  11th 
Avenue  Wast.  Seattle.  WA  98119. 
Phone:  (206)  281-7079. 

k.  FERC  contact:  Hector  M.  Pinz. 
(202) 219-2843. 

1.  Pursuant  to  18  CFR  16.9(b)(1)  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 


DEPARTMENT  OF  ENERGY 
FMlwral  Energy  RaguMory 

COIIMIMMlOn 

Notloo  o(  Application  FNod  with  the 
Convniiiion 

December  15. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  )olni 
Application  for  Transfer  of  License. 

b.  Project  No.:  1413-023. 

c.  Date  Filed:  October  29. 1997. 

d.  Applicants:  BufEslo  Hydro.  L.  C 
and  Fall  River  Rural  Electric 
Cooperative.  Inc. 

a.  Name  of  Project:  Bufislo  River 
Hydroelectric  Project 

f.  Location:  On  the  Bufblo  River,  a 
tributary  to  the  Henry's  Fork  of  the 
Snake  River,  in  Fremont  County.  Idaho. 

g.  Filed  Pursuant  to:  Federal  Povirer 
Act.  16  use  §8  791  (a)-825(r). 

h.  Contact:  Dee  M.  Reynolds.  General 
Manager.  Fall  River  Rural  Electric 
Cooperative.  Inc..  714  Main  Street.  P.O. 
Box  830.  Ashton,  Idaho  83420.  (206) 
652-7431.  Fax:  (208)  652-7825. 

i.  FEBC  Contact:  Mr.  Lynn  R.  Miles. 
(202) 219-2671. 

i.  Comment  Date:  January  29. 1998. 

k.  Description  of  the  Proposed  Action: 
The  licensee.  Buffalo  Hydro.  L.C.  seeks 
to  transfer  the  project  license  to  Fall 
River  Rural  Electric  Cooperative.  Inc.,  a 
Idaho  corporation. 

The  licensee  has  agreed  to  sell  to  the 
transferee  all  operating  assets  except  its 
power  purchase  agreement  with 
PadfiCorp. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  ProtesU.  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedures.  18  CFR  sections  385.210. 
.211.  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  thoae 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 


Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tiUe 
"COMMENTS" 

"RECC»«MENDATIONS  FOR  TERMS 
AND  CONDmONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  8  copies  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N£., 
Washington.  D.C.  20426.  Motions  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — The 
Commission  invites  federal,  state,  and 
local  agencies  to  file  oxnments  on  the 
described  application.  (Agencies  may 
obtain  a  copy  of  the  application  directly 
from  the  applicant.)  If  an  agency  does 
not  file  conunents  within  the  time 
specified  for  filing  comments,  the 
Commission  will  presume  that  the 
agency  has  none.  One  cogy  of  an 
agency's  comments  must  also  be  sent  to 
the  applicant's  representatives. 
D. 


Secntary. 

IFR  Doc  97-33154  Filed  12-18-97;  8:45  ami 

■LUNO  000*  tnr-eMi 

DEPARTMENT  OF  ENERGY 
Fodaril  Enargy  Ragulatory 


ivovoa  o*  aMVOTiB 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Covermnent  in  the  Simshine  Act 
(Pub.  L.  94-409),  5  U.S.C  552b: 
AOBICY  HOUXNO  MECTINQ:  Federal 
Energy  Regulatory  Commission. 
OATI  AND  TME:  December  17. 1997 
(Approximately  10:30  a.m..  following 
Regular  Commission  Meeting). 
njkCC:  Room  2C.  888  First  Street.  N.E.. 
Washington.  D.C  20426. 
STATUB:  Closed. 

MATTDI8  TO  BE  C0W8OCHED;  American 
Rivm.  Inc.  v.  FERC.  No.  96-4110. 
COMTACT  PDItON  POM  MOMC  MTOIMATKM: 
Lois  D.  Caahell,  Secretary,  Telephone 
(202) 208-0400. 

The  following  Commissioners  voted 
that  agency  business  requires  the 
holding  of  a  closed  meeting  on  less  than 
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the  seven  days'  notice  required  by  the 

Government  in  the  Sunshine  Act: 

Chairman  Hoecker 

Commissioner  Bailey 

Commissioner  Massey 

Commissioner  Breathitt 

Commissioner  Hebert 

LobO.CailwU. 

Secretary. 

(FR  Doc  97-33304  Filed  12-17-97;  8:45  am) 

aajjNQ  CODE  ariT-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IPPP-00616;  FRL-67V0-7] 

Paatieida  Program  Diatogua 
CommHtaa;  Commitlaa  and  Charter 


agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


PUMMARY:  As  required  by  of  the  Federal 
Advisory  Conunittee  Act,  5  U.S.C,  App. 
2  section  9(c).  EPA's  Office  of  Pesticide 
Programs  (OPP)  is  giving  notice  of  the 
renewal  of  the  Pesticide  Program 
Dialogue  Committee  (PPDC)  and  its 
Charter. 

OATES:  The  PPDC  Charter,  which  was 
filed  with  Congress  on  November  13, 
1997,  will  be  in  effect  for  two  years, 
until  November  13, 1999. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Margie  Fehrenbach  or  Linda 
Murray.  Office  of  Pesticide  Programs 
(7501C),  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  1119,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway: 
Arlington.  VA  22202;  Phone:  703-305- 
7090;  e-mail: 

fehrenbach.margie^pamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  PPDC 
will  be  composed  of  approximately  25- 
30  members  appointed  by  the  EPA 
Deputy  Administrator.  Committee 
members  will  be  selected  from  a 
balanced  group  of  participants  from  the 
following  sectors:  pesticide  industry 
and  user,  and  commodity  groups; 
Federal  and  State  governments; 
consimier  and  environmental/public 
interest  groups,  including 
representatives  from  the  general  public; 
academia;  and,  public  health 
organizations.  The  Committee  may  form 
subcommittees  or  establish  workgroups 
for  any  purposes  consistent  with  its 
Charter. 

The  Committee  will  provide  a  forum 
for  a  diverse  group  representing  a  broad 
range  of  interests  to  communicate  with 


EPA's  Office  of  Pesticide  Programs 
regarding  pesticide  regulatory,  policy 
and  iniplementation  issues. 

PPDC  meetings  are  open  to  the  public 
Specific  dates,  times  and  locations  vtrill 
be  published  in  the  Federal  Register 
before  each  meeting.  The  PPDC  Charter 
and  other  Committee  materials  are 
available  for  public  review  at  the 
following  address:  U.S.  Environmental 
Protection  Agency,  Rm.  1128,  Crystal 
Mall  #2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)  305-5805 
(PPDC  Docket  #  00439]. 

ListofSubiects 

Environmental  protection. 
Dated:  December  5. 1997. 

Stephen  L.  lohaaaa. 

Acting  Director,  Office  <rf  Pesticide  Prognuns. 

[FR  Doc  97-33227  Filed  12-18-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-S487-4] 

Environmental  Impact  Statomanta; 
NoticaofAvailabilHy 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  (202) 564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  December  08, 

1997  Through  December  12, 1997, 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  970470.  FINAL  EIS,  FHW.  NC. 
.     Sunset  Beach  Bridge  No.  198  on 
Secondary  Road  NC-1172 
Replacement,  Over  the  Atiantic 
Intracoastal  Waterway,  Funding,  COE 
Section  10  and  404  Permit,  Brunswick 
County,  NC,  Due:  January  19, 1998, 
Contact:  Nicholas  L.  Graf.  P.E.  (919) 
856-4346. 

EIS  No.  970471,  DRAFT  EIS.  FHW,  NH. 
Manchester  Airport  Access  Road 
Highway  Improvement  Project, 
Bedford-Manchester-Londonderry- 
Litchfield-Merrimack,  Funding  and 
NPDES  Permit  and  COE  Section  404 
Permit,  Hillsborough  and  Roclungham 
Counties.  NH,  Due:  February  02, 1998, 
Contact:  William  F.  O'Donnell,  P.E. 
(603) 225-1608. 
OS  No.  970472,  DRAFT  EIS,  FHW.  VT, 
Rutland  Transportation  Improvement 
Project,  between  US  4  and  US  7  in  tiie 
City  of  Rutland  and  the  Towns  of 
Rutland,  Mendon,  Clarendon  and 
Shra^vsbury.  Funding.  EPA  Permit 
aiidCOE  Section  404 Permit,  Rutland 
County.  VT,  Due:  March  06, 1998. 
Contact:  Frederick  Downs  (802)  828- 
4433. 


EIS  No.  970473.  DRAFT  EIS.  UAF,  FL. 
CA.  Evolved  Expendable  Launch 
Vehicle  (EELV)  Program. 
Development.  Operation  and 
Deployment.  Proposed  Launch 
Locations  are  Cape  Canaveral  Air 
Station  (AS).  Florida  and  Vandenbeig 
Air  Force  Base  (AFB),  California, 
Federal  Permits  and  Licenses,  FL  and 
CA,  Due:  February  02, 1998.  Contact: 
Jonatiian  D.  Farthing  (210)  536-3668. 
EIS  No.  970474,  DRAFT  EIS.  USA.  AL. 
Fort  McClellen  (Main  Post)  Disposal 
and  Reuse,  Implementation,  Calhoim. 
Clebume,  Randolph.  Clay.  Talladega. 
St.  Clair,  Etowah  and  Cherokee 
Counties,  AL.  Due:  February  02. 1998. 
Contact:  Carla  Coulson  (703)  697- 
0225. 
EIS  No.  970475.  DRAFT  EIS.  USN.  CA. 
Loi%  Beach  Complex  Disposal  and 
Reuse,  Implementation,  0C£  Section 
10  and  404  Permits.  NPDES  Permit,  in 
the  City  of  Long  Beach  and  Los 
Angel^  County.  CA.  Due:  Febniaiy 
02. 1998.  Contact:  Melanie  Ault  (619) 
532-4744. 
OS  No.  970476,  DRAFT  EIS,  DOE,  SC 
Accelerator  for  Production  of  Tritium 
at  the  Savannah  River  Site  (DOE/OS- 
0270D).  Construction  and  Operation. 
Aiken  and  Barnwell  Counties,  SC, 
Due:  February  02. 1998.  Contact: 
Andrew  R.  Gainger  l-(800)-881- 
7292. 
OS  No.  970477.  FINAL  EIS.  AFS.  MT. 
Jericho  Salvage  Timber  Sale, 
Implementation.  Salvage  Treatments 
and  Temporary  Road  Construction. 
Helena  National  Forest.  Helena 
Ranger  Distiict.  Powell  County,  MT, 
Due:  January  19, 1998.  Contact:  Dan 
Mainwaring  (406)  449-5490. 
OS  No.  970478,  DRAFT  OS.  FHW.  Wl. 
WI-STH-11  Janesviile  Bypass  (West) 
Transportation  Improvements, 
between  Ehibuque.  Iowa,  and  the 
Racine/Kenosha  urban  area,  WI-STH- 
11  is  the  major  link  to  IH-90,  Funding 
and  COE  Section  404  Permit.  Rock 
County.  WI,  Due:  February.27. 1998. 
Contact:  Richard  Madrzak  (608)  829- 
7510. 
OS  No.  970479.  FINAL  OS.  USA.  NJ. 
Evans  Subpost  Disposal  and  Reuse. 
Implementation.  Fort  Monmouth. 
Ocean  and  Monmouth  Counties,  NJ, 
Due:  January  19,  1998.  Contact:  Ms. 
Susan  H.  Bauer  (703)  697-0126. 
OS  No.  970480.  FINAL  OS.  UMC.  CA, 
Santa  Margarita  River  Flood  Control 
Project  (MILCON  P-010)  and  Basilone 
Road  Bridge  Replacement  Project 
(MILCON  P-030).  Constiiiction  and 
Operation.  COE  Section  404  Permit, 
Camp  Pendleton,  CA,  Ehie:  January 
19. 1998.  Contact:  Vicky  K.  Taylor 
(619)  532-3007. 
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EIS  No.  970481.  DRAFT  HS.  STB. 
Conrail  Acquisition  (Finance  Docket 
No.  33388)  by  CSX  Corporatioa  and 
CSX  Transportation  Inc.,  and  Norfolk 
Southern  Corporation  and  Norfolk 
Southern  Railway  Company  (NS). 
Control  and  Operating  Laeses  and 
Agraamants,  To  serve  portion  of 
eaetflfii  United  States,  Due.  February 
02, 1998.  Contact:  Michael  Daltra 
(202) 565-1530. 

EIS  No.  970482.  DRAFT  EIS.  PTA.  FL. 
Central  Florida  Ught  Rail  Transit 
System  Transportation  Improvement 
to  the  North/South  Corridor  Project. 
Locally  Preferred  Alternative  (LPA) 
and  Minimum  Operable  Segment 
(MOS).  Orange  and  Seminole 
Counties.  FL.  Due:  February  09. 1998. 
Contact:  J.  Anthony  Dittmeler  (404) 
562-3512. 


INoticaa 

EIS  No.  970433.  FINAL  EIS.  FHW.  PA. 
US  202  Section  700  Corridor. 
Improvements,  from  PA  63  in 
Montgomeryville  to  the  PA-611 
Bypass  in  Doylestown  Township, 
COE  Section  404  Permit  and  Right-of- 
Way,  Montgomery  and  Bucks 
Counties.  PA,  Due:  January  30. 1908. 
Contact:  Ronald  W.  Carmichael  (717) 
221-3461.  Published  FR  11-14-97— 
Review  Period  extended. 

Dated:  DeoambOT  16. 1997. 


Atsociate  Dinctor.  NEPA  Complianca 

Divition,  Office  of  Federal  ActivitMM. 

|FR  Doc.  97-332-«2  FlW  12-1S-97;  8:45  am] 


ENVIRONMEHTAL  PROTECTION 
AGENCY 

InveetigMor-lnHlalMf  Oranto:  Request 
for  Applicattone 

AODICY:  Environmental  Protection 

AgwicyCKPA). 

ACTION:  Notice  of  request  for 

applications.  

•UMMARY:  This  document  provides 
information  on  the  availability  of  the 
fiscal  year  1998  investigator-initiated 
grants  program  announcements,  in 
which  the  areas  of  research  interest, 
eligibility  and  submission  requirements, 
evaluation  criteria,  and  implementation 
schedule  are  set  forth.  Grants  will  be 
competitively  awarded  following  peer 
review. 

DATO:  Receipt  dates  vary  depending  on 
the  specific  research  area  within  the 
solicitation  and  are  listed  in 

TARV  mromumtm  section. 


ran  FURTHcn  mformation  contact:  U.S. 
Environmental  Protection  Agency. 
National  Center  for  Environmental 
Research  and  Quality  Assurance 
(8703R).  401  M  Street  SW.  Washington 
DC  20460.  telephone  (800)  490-9194. 
The  complete  announcement  can  be 
accessed  on  the  Internet  from  the  EPA 
home  page:  http://www.epa.gov/ncerqa. 

wumJomtTun  mfomiation:  in  iu 

Requests  for  Applications  (RFA)  the 
U.S.  EnvironmenUl  Protection  Agency 
(EPA)  invites  research  grant 
applications  in  the  following  areas  of 
special  intaraat  to  iU  mission:  (1) 
Regional  Scale  Analysis  and 
Assessment.  (2)  Water  and  Watersheds 
()oint  with  the  National  Science 
Foundation  and  the  U.S.  Department  of 
Agriculture.  (3)  Technology  for  a 
Sustainable  Environment  (joint  with  the 
National  Science  Foundation).  (4) 
Bioremediation  (Joint  with  the 
Department  of  Ener^.  Natioiud  Science 
Foundation,  and  Office  of  Naval 
iMeaich).  and  (5)  Ecology  and 
Oceanography  of  Harmful  Algal  Blooms 
(ECOHAB)  (joint  with  the  National 
Oceanographic  and  Atmospheric 
Administration,  National  Science 
Foundation,  Office  of  Naval  Reseerch. 
U.S.  Department  of  Agriculture,  and 
National  Aeronautics  and  Space 
Administration).  Applications  must  be 
received  as  follows:  February  12. 1998, 
for  topic  (1):  February  17, 1998,  for  topic 
(3):  February  23, 1998.  for  topic  (5h 
February  27, 1998.  for  topic  (4);  and 
April  1. 1998  for  topic  (2). 

The  RFAs  provide  relevant 
background  information,  sununarize 
EPA's  interest  in  the  topic  areas,  and 
describe  the  application  and  review 
process. 

Contact  person  for  the  Regional  Scale 
Analysis  and  Assessment  RFA  and 
Water  and  Watersheds  RFA  is  Barbara 
Levinson 
(levinson.barbara0epamail.epa.gov), 

telephone  202-564-6911:  for 
Technology  for  a  Sustainable 
Environment  is  Barbara  Kam 
(kam.barbara9epamail.epa.gov). 
telephone  202-564-6824;  for 
Bioremediation  is  Robert  Menzer 
(menzar.robertOepamail.epa.gov), 
telephone  202-564-6849,  and  for 
Ecology  and  Oceanography  of  Harmful 
Algal  Blooms  is  Sheila  Rosenthal 
(rosenthal.sheila0epamail.epa.gov), 
telephone  202-564-6916. 
10. 1997. 
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AOCNCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


oooa 


, r:  This  notice  announces  receipt 

from  U.S.  Department  of  Agriculture. 
Agricultural  Research  Service  (ARS).  in 
cooperation  with  Washington  State 
University  (WSU).  of  a  notification 
(71233-NMP-R)  of  intent  to  conduct 
•mail-scale  field  tastings  involving 
species  of  fluorescent  Pseudonumas 
bacteria,  which  have  been  genetically 
engineered  to  express  antimicrobial 
genes  from  similar  Pseudomonaa 
species  inhabitating  the  rhizoephere  of 
wheat  The  Agency  has  determined  that 
the  application  may  be  of  regional  and 
national  significance.  Therefore,  in 
accordance  with  40  CFR  172.11(a).  the 
Agency  is  soliciting  comments  on  this 
application. 

DATES:  Written  comments  must  be 
received  on  or  before  January  20. 1098. 
ADONESSCS:  By  mail,  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460.  In 
person,  deliver  comments  to:  Rm.  1132, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
dockat0epamail.epa.gov.  Follow  the 
instructions  under  Unit  n.  of  this 
document  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
frifrumation  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  1132  at  the  Virginia  address 
given  above,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 
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FOn  FURTHER  INFOftMATION  CONTACT: 
William  R.  Schneider.  PM  90. 
Biopesticides  and  Pollution  Prevention 
Division  (7511 W).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agepcy,  401  M  St..  SW..  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  addreiss:  5th  floor 
CSl  2800  Crystal  Drive,  Arlington,  VA, 
(703)  308-8683.  e-mail: 
schneider.williain@epamail.epa.gov. 
suppLaenTARY  information: 

L  Background 

Notice  of  receipt  of  this  notification 
does  not  imply  a  decisicHi  by  the  Agency 
on  this  notificaUon. 

These  small-scale  field  tests  are 
designed  to  evaluate  fluorescent 
Pseudomonas  strains  that  are  able  to 
control  the  plant  pathogens  that  cause 
the  following  diseases  in  wheat:  take-all, 
Rhizoctonia  root  rot,  and  Pythium  root 
rot.  The  bacteria  will  be  applied  to  the 
seeds  prior  to  planting.  In  accordance 
vritii  40  CFR  172.3,  these  small-scale 
field  tests  will  be  conducted  on  a 
cumulative  total  of  no  more  than  10 
acres  of  land  and  any  food  or  feed  crops 
will  be  destroyed.  Each  test  site  will 
include  a  containment  border  such  as  a 
20  foot  wide  unplanted  area,  fallow- 
field,  or  sod-berm,  and  will  be  direct- 
seeded  in  accordance  with  no-till 
practices  to  reduce  or  eliminate  run-off 
of  water  from  the  site.  The  genetically- 
modified  construct  and  the  naturally- 
occuring  wild  type  parental  control 
strain  will  have  been  selected  for  a 
rifampicin-resistance  marker  gene  to 
£acilitate  monitoring. 

The  object  of  the  genetic 
manipulations  is  to  combine:  (1)  The 
properties  of  Pseudomonas  isolates  that 
produce  efficacious  levels  of  antibiotics 
effective  against  the  microorganisms 
that  cause  wheat  diseases  with  (2)  other 
Pseudomonas  isolates  that  colonize 
wheat  roots  well.  The  antibiotic  genes 
will  be  stably  inserted  into  the 
chromosome  of  the  recipient  strain  and 
both  the  recipient  and  the  donor  strains 
will  be  fluorescent  pseudomonads.  For 
example,  in  the  proposed  1997  tests,  the 
genes  for  phenazlne-l-carboxylate  from 
Pseudomonas  fluorescens  2-79,  isolated 
from  wheat,  were  transfered  into  the 
chromosome  of  Pseudomonas 
fluqrescens  Q8R1-96,  which  is  a  better 
wheat  root  colonizer  than  strain  2-79. 
The  piasmid  used  to  introduce  the 
phzA.  -B.  -C,  -D.  -E.  -F,  and  -G  genes  is 
not  maintained  by  the  recipient  strain 
and,  thus,  is  eliminated,  leaving  the 
phenazine  biosynthetic  genes  in  the 
Q8R1-06  chromosome. 

Following  the  review  of  the  ARS/ 
WSU  notification  and  any  comments 
received  in  response  to  this  notice.  EPA 


may  approve  the  tests,  ask  for  additional 
data,  require  additional  modifications  to 
the  test  protocols,  or  require  EUP 
applications  to  be  submitted.  In 
accordance  with  40  CFR  172.50,  under 
no  circumstances  shall  the  proposed 
tests  proceed  until  the  submitters  have 
received  notice  from  EPA  of  its  approval 
of  such  tests. 


n.  Public  Record  and  Electronic 
Submissiooa 

The  ofBcial  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
control  number  "OPP-50857" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  ofBcial 
record  is  located  at  the  Virginia  address 
in  "ADDRESSES"  at  tiie  b^inning  of 
this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepamaii.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPP- 
50837."  Electronic  comments  on  this 
dociunent  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 
Dated:  December  15. 1997. 

Kathleeo  D.  Knox, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-.30444;  FRL-6761-1] 

Novartis  Seeds,  Inc.;  Application  to 
Register  a  Pesticide  Product 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


8l«««ARV:  This  notice  announces  receipt 
of  an  appUcation  to  register  a  plant 
pesticide  containing  an  active 
ingredient  involving  a  changed  use 
pattern  of  the  product  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  January  20, 1998. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  (OPP-30444|  and  the 
file  symbols  to:  Public  Information  and 
Records  Integrity  Branch  (7502C), 
Information  Resources  and  Services 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St,  SW..  Washington,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  protection  Agency,  Rm. 
1132.  CM  #2, 1921  Jefferson  Davis  H%vy., 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  si^mitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBL 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubUc  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  pubUc 
docket  is  available  for  public  inspection 
in  Rm.  1132  at  the  Virginia  address 
given  above,  from  8:30  a-m.  to  4  pjn., 
Monday  through  Friday,  excluding  k^al 
hohdays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Michael  Mendelsohn,  Regulatory 
Action  Leader.  Biopesticides  and 
Pollution  Prevention  Division  (751 IW), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW..  Washington.  DC  20460. 
OfBce  location  and  telephone  number 
Rm.  CS51B6,  Westfield  Building  North 
Tower.  2800  Crystal  Drive,  Arlington, 
VA  22202,  (703)  308-8715;  e-mail: 
mendelsohn.mike@epamail.epa.gov. 
SliPPLEKIENTARY  INFORMATION:  EPA 
received  an  application  from  Novartis 
Seeds,  Inc..  3054  Comwallis  Road.  P.O. 
Box  12257.  Research  Triangle  Park.  NC 
27709-2257,  to  amend  the  plant 
pesticide  Bacillus  thuringiensis 
European  Com  Borer  Control  Protein 
(EPA  Registration  Number  66736-1) 
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containing  the  active  ingredient  Bacillus 
thuringienais  CryIA(b)  delta-endotoxin 
and  the  genetic  material  neceaaary  for 
its  production  (pCIB4431  in  com)  at 
0.0001-0.0018  pwrcent.  which  involves  a 
changed  use  pattern  of  the  product.  This 
product  is  proposed  for  use  on  popcorn 
to  be  added  to  its  presently  registered 
use  on  field  com  pursuant  to  the 
provision  of  section  3(c)(4)  of  FIFRA. 
^4otice  of  receipt  of  the  aoplication  does 
not  imply  a  decision  by  Uie  Agency  on 
the  application. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  givwi  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
number  (OPP-30444)  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI.  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  notice  record  is 
located  at  the  address  in  "ADDRESSES" 
at  the  beginning  of  this  document. 
Electronic  comments  can  be  sent 
directly  to  EPA  at: 
oppKiockafapaniatl.apa.gpv 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characteft  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  In 
electronic  form  must  be  identified  by 
the  docket  control  nimiber  (OPP- 
30444).  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  at  the  address 
provided,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays.  It  is  suggested  that  persons 
iuteieited  in  reviewing  the  application 
file,  telephone  this  office  at  (70^-305- 


5805)  to  ensure  that  the  file  is  available 
on  the  date  of  intended  visit. 

Aelkarilr  7  U.S.C  136. 
UatofSobiecl* 

Environmental  protection.  Pesticides 
and  pest.  Product  registration. 
DatMi:  Dacamber  8. 1907. 

Katblaea  D.  KaoK. 

Acting  Director.  Biopetttcidas  and  Pollution 

Prevention  Division,  Office  (^Pesticide 

Pngrows. 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

IPPPTS-42197B;  Fm.-87W-11 

Eiiluiueahle  Consent  Agreement 
DeMilopimrrt  lor  Ethylewe 
SolleiMlon  of  InlWMled  PwUm 
Notloo  of  PtibNc  MMling 

AOBtCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFnL-«037-3] 

Undstoy  Lumber  SItamnon,  Geoigia; 
Nonce  of  PropoMd  Setttement 

oniTirr  Environmental  Protectioo 

Agency. 

action:  Notice  of  proposed  settlement. 


Under  section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA).  the  Environmental 
Protection  Agency  (EPA)  has  proposed 
to  settle  claims  for  response  coata  at  the 
Lindsley  Lumber  Site  (Site)  located  in 
Dania.  Florida,  with  Lone  Star 
Industries,  Inc/Lone  Star  Building 
Centers  (Eastern),  Inc.  EPA  will  consider 
public  comments  on  the  propoeed 
settlement  for  thirty  days.  EPA  may 
withdraw  from  or  modify  the  propoaed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  propoeed  settlement  is 
inappropriate,  improper,  or  inadequate. 
Copies  of  the  proposed  settlement  are 
available  from:  Ms.  Paula  V.  Batchelor. 
U.S.  Environmental  Protection  Agency. 
Region  rv.  Program  Services  Branch. 
Waste  Management  Division.  61  Forsyth 
Street,  SW.,  Atlanta.  Georgia  30303. 
(404)  562-8887. 

Written  conunent  may  be  submitted  to 
Mr.  Greg  Armstrong  at  the  above 
address  within  30  days  of  the  date  of 
publication. 

Dated:  December  5, 1997. 
Jewell  Harper. 
Deputy  Dintctor. 
IFR  Doc  97-33224  Filed  12-18-97;  8:45  am] 


':  EPA  is  soliciting  interested 
parties  who  want  to  monitor  or 
participate  in  negotiations  on  an 
enforceable  consent  agreement  (EGA) 
concerning  the  use  of  pharmacokinetics 
(PK)  studies  and  mechanistic  data  to 
help  meet  testing  requirements  for 
ethylene  dichloride  (CAS  No.  107-06- 
02)  in  the  proposed  hazardous  air 
pollutants  (HAPs)  test  rule.  In  addition. 
EPA  invites  all  interested  pkarties  to 
attend  a  public  meeting  to  initiate 
negotiations  on  the  EGA  for  ethylene 
dichloride. 

DATES:  EPA  must  receive  written 
notification  requesting  designation  as  an 
interested  party  for  ethylene  dichloride 
on  or  before  January  9. 1998.  Those 
persons  who  identify  themselves  as 
interested  parties  for  ethylene 
dichloride  may  submit  written 
comments  to  EPA  on  the  PK  proposal 
for  this  chemical,  on  EPA's  preliminary 
technical  analysis,  and  on  c^er 
materials  in  the  docket  for  the  proposed 
HAPs  test  mle.  that  relate  to  the  EGA 
process  for  this  chemical  by  January  9. 
1998. 

The  public  meeting  is  scheduled  from 
10  ajn.  to  2  pjn,  on  January  12. 1998. 
jujommfl  Each  comment  must  bear 
the  docket  control  number.  OPPTS- 
42197B.  All  comments  should  be  sent  in 
triplicate  to;  OPPT  Document  Control 
Officer  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW..  Rm. 
G-099.  East  Tower,  Washington.  DC 
20460. 

EPA  will  address  these  comments  at 
the  public  meeting. 

Comments  and  data  may  also  be 
submitted  electronically  to: 
oppt.ncic0epamail.epa.gov.  following 
the  instructions  under  Unit  VI.  of  this 
document  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
deeriy  marked  as  such.  Three  sanitized 
copies  of  any  comments  contaiiiing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
pubhc  record  for  this  document. 


Persons  submitting  information  any 
portion  of  which  they  believe  is  entitled 
to  treetment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submissioQ,  EPA  will  makeihe 
informatfon  available  to  the  public 
without  further  notice  to  the  submitter. 

The  public  meeting  will  be  held  at 
EPA  Headquarters.  401  M  St,  SW., 
Washington,  DC  in  the  EPA  Conference 
Center.  North  Confnenoe  Area  in  Room 
1. 
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FOR  FURTHBI MFORMATION  OONTACT:  Pbr 
additional  information:  Susan  B.  Hazen, 
Director.  Environmental  Assistance 
Division  (7408).  Rm.  ET-543B.  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency.  401 
M  St,  SW.,  Washington.  DC  20480; 
telephone:  (202)  554-1404.  TDD:  (202) 
554-0551;  e-jnail  address:  TSCA- 
HotlineSepamail  .epa.gov. 

For  technical  infonnation:  Richard  W. 
Leukrolh,  Jr.,  Project  Manager,  Chemical 
Control  Division  (7405),  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency,  401 
M  St,  SW.,  Washington,  DC  20460; 
telephone:  (202)  260-0321;  fax:  (202) 
260-8850;  e-mail  addrms: 
leukroth.rich0epamail.epa.gov. 
SUPPLfMBITARY  MFORMATKM: 
L  Electroiiic  Availability 

Intern^.  Electronic  copies  <rf  thii^ 
dociunent  and  various  support 
documents  are  available  from  the  EPA 
Home  Page  at  the  Federal  RagislBr 
— Environmental  Dociunents  entry  for 
this  document  under  "Laws  and 
Regulations"  (http://www.epa.gov/ 
fedrgstr/EPA-TOX/1997/). 

IL  Backgroimd 

EPA  proposed  health  effacts  testing 
under  section  4(a)  of  the  Toxic 
Substances  Control  Act  (TSCA)  on  fune 
26.  1996,  for  a  number  of  HAPs 
chemicals  (61  FR  33178)  (FRL-4869-l), 
As  indicated  in  the  proposed  HAPs  test 
rule,  EPA  would  use  the  data  obtained 
from  testing  to  implement  several 
provisions  of  section  112  of  the  Clean 
Air  Act  (CAA),  including  the 
determination  of  residual  risk,  the 
estimation  of  the  risks  associated  with 
accidental  releases  of  chemicals,  and 
determinations  whether  substances 
should  be  removed  from  the  CAA 
section  112(b)(1)  list  of  hazardous  afr 
pollutanU  (delisting).  The  data  also 
would  be  used  by  other  Federal  agencies 
(e.g.  Agency  for  Toxic  Substances  and 


Disease  Registry  (ATSDR),  Naaonal 
Institute  of  Occupational  Safoty  and 
Health  (NIOSH),  Occupational  Safety 
and  Health  Administration  (OSHA).  and 
Consimier  Product  Safety  Commission 
(CPSC))  in  assessing  chemical  risks  and 
in  taking  appropriate  actions  within 
their  programs. 

In  &e  proposed  HAPs  test  rule.  EPA 
invited  the  submission  of  proposals  for 
pharmacokinetics  (PK)  studies  for  the 
HAPs  chemicals,  which  could  provide 
the  basis  for  negotiation  of  EGAs.  These 
PK  studies  would  be  used  to  inform 
EPA  about  the  use  of  route-to-route  . 
extx^wlation  of  toxicity  data  from 
routes  other  than  inhalation  to  predict 
the  effects  of  inhalation  exposure,  as  an 
alternative  to  testing  propoaed  under  the 
HAPs  test  rule.  EPA  received  a  PK 
proposal  for  ethylene  dichforide  from 
the  HAP  Task  Force  on  Novembw  25, 

1996.  Based  on  the  PK  proposal 
received  for  ethylene  dichloride.  the 
Agency  developisd  a  preliminary 
technical  analysis.  A  copy  of  this 
preliminary  technical  analysis  was  sent 
to  tile  HAP  Task  Force  on  June  26, 1997. 
"Hie  HAP  Task  Force  reviewed  EPA's 
analyais  and  notified  EPA  on  July  31, 

1997.  that  it  has  a  continued  interest  in 
pursuing  tiie  EGA  process.  A  copy  of  the 
PK  proposal,  the  EPA  preliminary 
technical  analysis  and  related  materials 
is  contained  in  the  public  record  for  this 
EGA  process.  These  materials  will  be 
used  during  discussions  at  the 
negotiating  meeting.  EPA  has  decided  to 
proceed  with  die  EGA  process  for 
ethylene  dichloride  and  is  providing 
public  notice  that  the  Agency  is  hereby 
initiating  the  procedures  for  EGA 
negotiations  for  the  HAP  chemical, 
ethylene  dichloride.  The  procedures  for 
EGA  negotiations  are  described  at  40 
GFR  790.22(b).  EPA  intends  to  publish, 
as  appropriate,  additional  Federal 
Register  documents  to  solicit  interested 
parties  and  announce  public  meetings . 
for  other  HAPs  chemicals  for  which  PK 
proposals  were  submitted. 

The  proposed  HAPs  test  rule,  and  the 
EGA  n^otiations  on  chemicals  included 
in  the  proposed  rule  are  separate  and 
parallel  activities.  While  the  Agency's 
objective  of  obtaining  data  could  be 
accomplished  by  either  activity,  EPA 
recognizes  that  the  final  testing  program 
performed  by  industry  may  difhr 
depending  on  whether  it  is 
accomplished  under  the  final  HAPs  test 
rule  or  via  the  EGA  process.  During  the 
course  of  EGA  negotiations,  additional 
information  may  be  brought  forward 
that  could  cause  the  Agency  to  re- 
evaluate the  natiue  of  the  testing 
requirements  as  stated  in  the  proposed 
HAPs  test  rule.  This  could  result  in  the 
development  of  an  EGA  that  would 


fulfill  the  Agency's  data  needs  in  ways 
not  stated  in  the  proposed  HAPs  test 
rule.  It  is  therefore  essential  for  all 
iiiterested  parties  to  recognize  these 
differences  at  the  outset  and  respond 
accordingly  within  the  framework  of 
these  two  separate  and  parallel 
activities.  Comments  on  the  proposed 
HAPs  test  rule  must  be  submitted  imder 
docket  control  number,  OPPTS-42187A, 
as  described  in  the  proposed  HAPs  test 
rule  published  on  June  26. 1996.  luid 
will  be  addressed  by  EPA  via  the 
ndemakingjMocess.  which  is  separate 
and  distinct  from  the  EGA  piticess. 
Participation  in  the  EGA  process  is 
described  in  Unite  II.  through  IV.  of  this 
preamble. 

Negotiations  on  developing  an  EGA 
for  the  HAP  chemical,  ethylene 
dichloride,  will  focus  on  the  use  of  PK 
studies  and  medianistic  data  to  help 
meet  testing  requiremento  6>r  ethylene 
dichloride.  In  addition,  discussion  will 
include  the  adequacy  of  the  available 
data  base  to  be  used  for  extrapolation  to 
obtain  the  data  needs  identified  for 
ethyloie  dichloride  in  the  proposed 
HAPs  test  rule.  The  objective  of  the  EGA 
process  is  to  conclude  an  EGA  that  will 
set  in  place  an  industry-sponsored 
testing  program  that  will  adequately 
address  EPA's  data  needs  fat  etiiylene 
dichloride. 

m.  IdentificatioD  of  Intnwiad  KaitiBB 


EPA  is  soliciting  interested  parties  to 
monitor  or  participate  in  testing 
negotiations  on  an  EGA  for  ethylene 
dichloride.  The  HAP  Task  Force,  tiw 
submitter  of  the  PK  proposal  for 
ethylene  dichloride,  and  the  member 
ccHnpanies  of  the  HAP  Task  Force  are 
already  considered  interested  parties 
and  do  not  need  to  respond  to  this 
document  Additionally,  any  persons 
who  respond  to  this  document  on  or 
before  January  9, 1998  will  be  given  the 
status  of  interested  parties.  Interested 
parties  must  respond  in  writing  to  the 
address  specified  in  the  "ADDRESSES" 
at  the  beginning  of  this  document 
These  interested  parties  will  not  incur 
any  obligations  by  being  so  designated. 
Negotiations  will  be  conducted  in  one 
or  more  meetings  open  to  the  public 
The  negotiation  time  schedule  for 
ethylene  dichloride  %vill  be  established 
at  the  first  negotiation  meeting  and  will 
not  exceed  a  period  of  4  months  from 
the  initial  meeting.  If  an  EGA  is  not 
established  in  principle  within  thui 
timeframe  and  EPA  does  not  choose  to 
extend  the  negotiation  time  period, 
negotiations  will  be  terminated  and 
testing  will  be  required  under  the  final 
HAPs  test  rule.  If  the  testing  from  the 
EGA  does  not  meet  the  Agency's  needs. 
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EPA  reserves  the  right  to  enter  into 
rulemaking. 

IV.  PuUic  Participation  in  Negotiations 

Under  EPA  regulations,  the  Agency  is 
required  to  provide  the  public  with  an 
opportunity  to  comment  on  and 
participate  in  the  development  of  EGAs. 
The  procedural  rule  for  EGAs  (40  CFR 
part  790)  contains  provisions  to  ensure 
that  the  views  of  interested  parties  are 
taken  into  account  during  the  ECA 
process. 

Individuals  and  groups  who  respond 
to  this  document  will  have  the  status  of 
interested  parties.  All  negotiating 
meetings  for  the  development  of  this 
ECA  for  ethylene  dichloride  will  be 
open  to  the  public  and  minutes  of  aech 
meeting  will  be  prepared  by  EPA  and 
placed  in  the  public  docJtet  for  this  ECA 
process.  The  Agency  will  advise 
interested  parties  of  meeting  dates  and 
make  available  meeting  minutes,  testing 
proposals,  background  documents,  and 
other  materials  exchanged  at  or 
prepared  for  negotiating  meetings. 
Where  tentative  agreement  is  reached  on 
an  acceptable  testing  program,  a  draft 
ECA  will  be  made  available  for 
comment  by  interested  parties  and.  if 
necessary,  EPA  will  hold  a  public 
meeting  to  discuss  any  comments  that 
have  been  received  and  determine 
whether  revisions  to  the  ECA  are 
appropriate.  EPA  will  not  reimburse 
costs  incurred  by  non-EPA  participants 
in  this  ECA  negotiation  process. 

EGAs  will  only  be  concluded  where 
an  agreement  can  be  obtained  which  is 
satisfactory  to  the  Agency, 
manufacturers  or  processors  who  are 
potential  test  sponsors,  and  other 
interested  parties,  concerning  the  need 
for  and  scope  of  testing.  In  the  absence 
of  an  ECA.  EPA  reserves  the  right  to 
proceed  with  rulemaking. 

A.  The  Agency  will  not  enter  into  an 
ECA  if  either 

1.  EPA  and  affected  manufacturers  or 
processors  cannot  reach  an  agreement 
on  the  provisions  of  the  ECA;  or 

2.  The  draft  EGA  is  considered 
inadequate  by  other  interested  parties 
who  have  submitted  timely  written 
objections  to  the  draft  EGA. 

B.  EPA  may  reject  these  objections  if 
the  Agency  concludes  either  that: 

1.  They  are  not  made  in  good  faith; 

2.  They  are  untimely; 

3.  They  are  not  related  to  the 
adequacy  of  the  proposed  testing 
program  or  other  features  of  the 
agreement  that  may  affect  EPA's  ability 
to  fulfill  the  goals  and  purposes  of 
TSCA;or 

4.  They  are  not  accompanied  by  a 
specific  explanation  of  the  grounds  on 


which  the  draft  agreement  is  considered 
objectionable. 

EPA  will  prepare  an  explanation  of 
the  basis  for  each  ECA.  The  explanatory 
dociunent  will  summarize  the 
agreement  (including  the  required 
testing),  explain  the  objectives  of  the 
testing,  and  outline  the  chemical's  use 
and  exposiire  characteristics.  The 
document,  which  will  also  announce 
the  availability  of  the  ECA,  will  be 
published  in  the  Federal  Evgialar. 

V.  Piinioeal  ofKzpart  Notificatiaa 
RM|iiiraneatB  for  EtfayleBe  Dichloride 

EPA  intends  to  publish  a  proposed 
rule  in  an  upcoming  Federal  Ragialar 
doctunent  to  require  export  notification 
by  all  persfms  who  export  or  intend  to 
export  ethylene  dichloride  under  TSCA 
section  12(b)  upon  the  succeasful 
conclusion  of  an  ECA  for  ethylene 
dichloride. 

VI.  Public  Record  and  Eloctroaic 
Solioiiaaioiia 

As  described  above,  ethylene 
dichloride  is  listed  as  a  chemical  that 
would  be  subject  to  testing  requirements 
under  the  proposed  HAPs  test  rule.  This 
ECA  negotiation  process  and  the 
proposed  rule,  are  separate  and  parallel 
activities.  The  official  record  for  this 
ECA  action,  including  the  public 
version,  has  been  established  under 
docket  control  number  OPPTS-42197B 
(including  comments  and  data 
submitted  electronically  as  described 
below).  The  ofBcial  record  for  this 
document  also  includes  all  material  and 
submissions  filed  imder  docket  control 
number  OPPTS-42187A;  FRL-4««9-l. 
the  record  for  the  proposed  HAPs  test 
rule,  and  all  materials  and  subonissions 
filed  under  docket  control  number 
OPPTS-42187B;  FRL-4869-1,  the 
record  for  the  receipt  of  alternative 
testing  proposals  for  developing  EGAs 
for  HAPs  chemicals. 

The  official  record  for  this  document, 
including  the  public  version,  which 
does  not  include  any  information 
claimed  as  GBI,  has  been  established  for 
this  document  under  docket  control 
number  OPPTS-42197B.  The  public 
version  of  this  record  is  available  for 
inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  pxiblic  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Center,  Rm.  NE  B-607. 401  M  St.  SW.. 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opptncicttBpaiiiail.0pa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 


of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number,  OPPTS- 
42197B.  Electronic  comments  on  this 
dociunent  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

The  recwd  contains  the  following 
informatfon: 

A.  Federal  Register  notices/EPA 
documents  pertaining  to  this  notice 
consisting  of: 

1.  "Piopoaed  Test  Rule  for  Hazardous 
Air  PoUutanU;  Proposed  Rule"  (61  FR 
33178,  Jime  26. 1996). 

B.  PK  proposal  materiab  consisting 

of: 

1.  HAP  Tadu  Force,  "Proposal  for 
Pharmacokinetics  Study  of  Ethylene 
Dicholoride"  (November  22, 1996)  and 
cover  letter  (November  25, 1996). 

2.  US.  EPA.  "Preliminary  EPA 
Technical  Analysis  of  Proposed 
Industry  Pharmacokinetics  (PK)  Strategy 
for  Ethylene  Dichloride"  and  covw 
letter  Qune  26. 1997). 

LMefSnbiaclB 

Environmental  protection.  Chemiceb, 
Hazardous  substaiices.  Reporting  and 
recordkeeping  requiTem90ts. 

Dated:  DMxmbar  17, 1097. 


aarlssM-Aear, 

Dinctor.  Chemical  Control  Division,  Office 
afPoU}Mon  Prevention  and  Toxia. 

(FR  Doc  97-33328  Filed  12-18-97: 8:45  am) 


ENVIRONMBfTAL  PROTECTION 
AOEMCY 

|pprT»>421tM;  Ff1L-S7e»-aq 

Enforc— bl9  Con— nt  Agr— mwH 
DvvalopnMnI  for  1.1>TrfcMoro«llMn«; 
SoNciMlon  of  IntMfMtad  Partlw  and 
Nolioo  of  PubHc  MMling 

AOBCV:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 


:  EPA  is  soliciting  interested 
parties  who  want  to  monitor  or 
participate  in  negotiations  on  an 
enforcmble  consent  agreement  (EGA) 
concerning  the  use  of  pharmacokinetics 
(PK)  studies  and  mechanistic  data  to 
help  meet  testing  requirements  for  1 ,1 ,2- 
tri(±loroethane  (CAS  No.  79-00-5)  in 
the  proposed  hazardous  air  pollutants 
(HAPs)  test  rule.  In  addition,  EPA 
invites  all  interested  parties  to  attend  a 
public  meeting  to  initiate  negotiations 
on  the  ECA  ft»  1.1,2-trichloioetliaiie. 
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DATES:  EPA  must  receive  written 
notification  requesting  designation  as  an 
hiterested  party  for  1,1,2-trichloroethane 
on  or  before  January  9, 1998.  Those 
persons  who  identify  themselves  as 
interested  parties  for  1,1,2- 
trichloroethane  may  submit  written 
comments  to  EPA  on  the  PK  proposal 
for  this  chemical,  on  EPA's  preliminary 
technical  analysis,  and  on  othor 
materials  in  the  docket  for  the  proposed 
HAPs  test  rule,  that  relate  to  the  ECA 
process  for  this  chemical  by  January  9 
1998. 

Hie  public  meeting  is  scheduled  from 
8  a.m.  to  10  a.m.  on  January  12, 1998. 
AOOnCBICB:  Each  comment  must  bear 
the  docket  control  number,  OPPTS- 
42198B.  All  comments  should  be  sent  in 
triplicate  to:  OPPT  Document  Control 
Officw  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency.  401  M  St.  SW.,  Rm- 
G-099,  East  Toww.  Washington.  DC 
20460. 

EPA  will  address  these  comments  at 
the  public  meeting. 

Comments  and  data  may  also  be 
submitted  electronically  to: 
opptncic0epamail.epa.gov.  following 
the  instructions  under  Unit  VI.  of  this 
document  No  Confidential  Business 
Information  (GBI)  should  be  submitted 
through  e-mail. 

All  commenta  which  contain 
information  claimed  as  GBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  GBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  document 
Persons  submitting  information  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  GBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  maV^  the 
information  available  to  the  public 
without  further  notice  to  the  submitter. 

The  public  meeting  will  be  held  at 
EPA  Headquarters.  401  M  St.,  SW., 
Washington,  DC  in  the  EPA  Conference 
Center,  North  Conference  Area  in  Room 
1. 


For  technical  information:  Richard  W. 
Leukroth.  Jr.,  Project  Manager,  Chemical 
Control  Division  (7405),  Office  of 
Pbllution  Prevention  and  Toxics. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460; 
telephone:  (202)  260-0321;  fax:  (202) 
260-8850;  e-mail  address: 
leukroth.richOepamaiLepa.gov. 
SWn^MBITARY  MFORMATION: 


FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information:  Susan  B.  Hazen, 
Director,  Environmental  Assistance 
Division  (7408).  Rm.  ET-543B,  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460; 
telephone:  (202)  554-1404,  TDD:  (202) 
554-0551;  e-mail  address:  TSCA- 
HotlineOepamail.epa.gov. 


L  Electronic  AvaUafaility 

Internet  Electronic  copies  of  this 
document  and  various  support 
documenta  are  available  from  the  EPA 
Home  Page  at  the  Federd  Ragieter 
— Environmental  Doeumenta  entry  for 
this  doctunent  under  "Laws  and 
R^ulations"  (http://www.epa.gov/ 
fedrgstr/EPA-TOX/1997/). 

ILBackgroiuid 

EPA  proposed  health  effects  testing 
under  section  4(a)  of  the  Toxic 
Substances  Control  Act  (TSCA)  on  June 
26. 1996,  for  a  number  of  H/U*s 
chemicals  (61  FR  33178)  (FRI^-«869-l). 
As  indicated  in  the  proposed  HAPs  test 
rule.  EPA  would  use  the  data  obtained 
from  testing  to  implement  several 
provisions  of  section  112  of  the  Qeen 
Air  Act  (CAA).  including  the 
determination  of  residual  risk,  the 
estimation  of  the  risks  associated  with 
accidental  releases  of  chemicals,  and 
determinations  whether  substances 
should  be  removed  from  the  CAA 
section  112(bKl)  list  of  hazardous  air 
pollutants  (delisting).  The  data  also 
would  be  used  by  other  .Federal  agencies 
(e.g.  Agency  for  Toxic  Substances  and 
Diseese  Registry  (ATSDR),  National 
Institute  of  Occupational  Safety  and 
Health  (NIOSH).  Occupational  Safety 
and  Health  Administration  (OSHA).  and 
Consumer  Product  Safety  Commission 
(CPSG))  in  assessing  chemical  risks  and 
in  taking  appropriate  actions  within 
their  programs. 

In  the  proposed  HAPs  test  rule,  EPA 
invited  the  submission  of  proposals  for 
pharmacokinetics  (PK)  studies  for  the 
HAPs  chemicals,  which  could  provide 
the  basis  for  negotiation  of  EGAs.  These 
PK  studies  would  be  used  to  inform 
EPA  about  the  use  of  route-to-route 
extnpolation  of  toxicity  data  from 
routes  other  than  inhalation  to  predict 
the  effects  of  inhalation  exposure,  as  an 
alternative  to  testing  proposed  under  the 
HAPs  test  rule.  EPA  received  a  PK 
proposal  for  1,1,2-trichloroethane  from 
the  HAP  Task  Force  on  November  25. 
1996.  Based  on  the  PK  proposal 
received  for  1,1,2-trichloroethane,  the 
Agency  developed  a  preliminary 
technical  analysis.  A  copy  of  this 
preliminary  technical  analysis  was  sent 
to  the  HAP  Task  Force  on  June  26, 1997. 


The  HAP  Task  Force  reviewed  EPA's 
etoalysis  and  notified  EPA  on  July  31. 
1997,  that  it  has  a  continued  interest  in 
pursuing  die  EGA  process.  A  copy  of  the 
PK  proposal,  the  EPA  preliminary 
technical  analysis  and  related  materials 
is  contained  in  the  public  record  for  this 
EGA  process.  These  materials  will  be 
used  during  discussions  at  the 
negotiating  meeting.  EPA  has  decided  to 
proceed  with  the  EGA  process  for  1.1.2- 
trichloroethane  and  is  providing  public 
notice  that  the  Agency  is  hereby 
initiating  the  procedures  for  EGA 
negottations  for  the  HAP  chemical, 
1,1,2-trichloroethane.  The  procedures 
forEGA  negotiations  are  described  at  40 
CFR  790.22(b).  EPA  intends  to  publish, 
as  appropriate,  additional  Federal 
R^isler  documenta  to  solicit  interested 
parties  and  annoimce  public  meetings 
for  other  HAPs  chemicals  for  which  PK 
projposals  were  submitted. 

The  proposed  HAPs  test  rule,  and  the 
EGA  negotiations  cm  chemicals  included 
in  the  proposed  rule  are  separate  and 
parallel  activities.  While  the  Agency's 
objective  of  obtaining  data  could  be 
accomplished  by  either  activity,  EPA 
recognizes  that  the  final  testing  program 
performed  by  industry  may  differ 
depending  on  whether  it  is 
accomplished  under  the  final  HAPs  test 
rule  or  via  the  EGA  process.  During  the 
course  of  EGA  nmotiations,  additional 
information  may  be  brought  forward 
that  could  cause  the  Agency  to  re- 
evaluate the  nature  of  the  testing 
requirementa  as  stated  in  the  proposed 
HAPs  test  rule.  This  could  result  in  the 
development  of  an  ECA  that  would 
fulfill-the  Agency's  data  needs  in  wajrs 
not  stated  in  the  proposed  HAPs  test 
rule.  It  is  therefore  essential  for  all 
interested  parties  to  recognize  these 
difiiarences  at  the  outset  and  respond 
accordingly  within  the  framework  of 
these  two  separate  and  parallel 
activities.  Commenta  on  the  proposed 
HAPs  test  rule  must  be  submitted  imder 
docket  control  niunber,  OPPTS-42187A, 
as  described  in  the  proposed  HAPs  test 
rule  published  on  June  28, 1996,  and 
will  be  addressed  by  EPA  via  the 
rulemaking  process,  which  is  separate 
and  distinct  from  the  EGA  process. 
Participation  In  the  ECA  process  is 
described  in  Units  U.  through  IV.  of  this 
preamble. 

Negotiations  on  developing  an  ECA 
for  the  HAP  chemical,  1,1.2- 
trichloroethane,  will  focus  on  the  use  of 
PK  studies  and  mechanistic  data  to  help 
meet  testing  requirementa  for  1,1,2- 
trichloroethane.  In  addition,  discussion 
will  include  the  adequacy  of  the 
available  data  base  to  be  used  for 
extrapolation  to  obtain  the  data  needs 
identified  for  1,1.2-trichloroethane  in 
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the  propoaed  HAPs  test  rule.  The 
ob)ective  of  the  ECA  process  is  to 
conclude  sn  ECA  that  will  set  in  place 
an  industry-sponsored  testing  program 
that  will  adecfuately  address  EPA's  daU 
needs  fat  1.1.2-trk:hloroethane. 

m  IdantinfHir-  «f  !■>»— *^  fertiea 

EPA  is  soliciting  interested  parties  to 
monitor  or  participate  in  testing 
negotiations  on  an  ECA  for  1,1.2- 
trichlocoelhana.  The  HAP  Task  Force, 
the  submitter  of  the  PK  proposal  for 
1,1,2-trichloroethana.  and  the  member 
companies  of  the  HAP  Task  Force  are 
already  considered  interested  parties 
and  do  not  need  to  respond  to  this 
document  Additionally,  any  persons 
who  respond  to  this  document  on  or 
before  January  9. 1008  will  be  given  the 
status  of  interested  parties.  Interested 
parties  must  respond  in  writing  to  the 
address  specified  in  the  "ADDRESSES" 
at  the  begiiming  of  this  dociunent. 
These  interested  parties  will  not  incur 
any  obligations  by  being  so  designated. 
Negotiations  wrill  be  conducted  in  one 
or  more  meetings  open  to  the  public 
The  negotiation  tiine  schedule  for  1.1.2- 
trichloroethane  will  be  established  at 
the  first  negotiation  meeting  and  will 
not  exceed  a  period  of  4  months  from 
the  initial  meeting.  If  an  ECA  is  not 
established  in  principle  within  this 
timeframe  and  EPA  does  not  choose  to 
extend  the  negotiation  time  period, 
negotiations  will  be  terminated  and 
testing  will  be  required  under  the  final 
HAPs  test  rule.  If  the  testing  from  the 
ECA  does  not  meet  the  Agency's  needs. 
EPA  reserves  the  right  to  entw  into 
rulemaking. 
IV.  Pdriic  FacticipatkNi  la  Nagodatioiia 

Undar  EPA  regulations,  the  Agency  is 
required  to  provide  the  public  with  an 
opportunity  to  comment  on  and 
participate  in  the  development  of  ECAs. 
The  procedural  rule  for  ECAs  (40  CFR 
part  700)  contains  provisions  to  enstue 
that  the  vievrs  of  interested  parties  are 
taV""  into  account  during  the  ECA 


ECA  will  be  made  avail^le  for 
comment  by  interested  parties  and.  if 
necessary.  EPA  %irill  hold  a  public 
meeting  to  discuss  any  comments  that 
have  been  received  and  determine 
whether  revisions  to  the  ECA  are 
appropriate.  EPA  will  not  reimburse 
costa  incurred  by  non-EPA  participants 
in  this  ECA  negotiation  process. 

ECAs  will  omy  be  concluded  where 
an  agreement  can  be  obtained  which  is 
satisfMrtory  to  the  Agency, 
manufactiirers  or  processors  who  are 
potential  test  sponsors,  and  other 
interested  parties,  concerning  the  need 
lor  and  scope  of  testing.  In  the  absence 
of  an  ECA.  EPA  reserves  the  right  to 
proceed  with  rulemaking. 

A.  The  Agency  will  not  enter  into  an 
ECA  if  either 

1.  EPA  and  affected  manufacturers  or 
{wocessors  cannot  reach  an  agreement 
on  the  provisioiu  of  the  ECA;  or 

2.  The  draft  ECA  is  considered 
inadequate  by  other  interested  parties 
who  have  submitted  timely  written 
obiactions  to  the  draft  ECA. 

B.  EPA  may  reject  these  objections  if 
the  Agency  concludes  either  that: 

1.  ^My  are  not  made  in  good  faith; 

2.  They  are  untimely; 

3.  They  are  not  related  to  the 
adequacy  of  the  proposed  testing 
program  or  other  features  of  the 
agreement  that  may  affect  EPA's  ability 
to  fulfill  the  goels  and  purposes  of 
TSCA;or 

4.  They  are  not  accompahied  by  a 
specific  explanation  of  tlie  grounds  on 
which  the  draft  agreement  is  considered 
objectionable. 

EPA  will  prepare  an  explanation  of 
the  basis  for  each  EGA.  The  explanatory 
document  will  summarize  the 
agreement  (including  the  required 
testing),  explain  the  ot^ectives  of  the 
tastily  and  outline  the  chemical's  use 
and  exposure  characteristics.  The 
document,  which  will  also  aimounca 
the  availability  of  the  ECA.  will  be 
published  In  the  Federal 


Individuals  and  groups  who  respond 
to  this  document  will  have  the  status  of 
interested  parties.  All  negotiating 
nwmrtngp  fbr  the  development  of  this 
ECA  for  1.1.2-trichloroethana  wrill  be 
open  to  the  public  and  minutes  of  each 
meeting  will  be  prepared  by  EPA  and 
placed  in  the  public  docket  for  this  ECA 
process.  The  Agencv  will  advise 
intarasted  parties  of  meeting  datea  and 
makti  available  meeting  minutes,  testing 
proposals,  background  documents,  and 
other  materials  exchanged  at  or 
prepered  for  negotiating  meetings. 
Where  tentative  agreement  is  reached  on 
an  acceptable  teating  program,  a  draft 


EPA  intends  to  publish  a  proposed 
rule  in  an  upcoming  Fadaral  lagirtar 
document  to  require  export  notification 
by  all  persons  who  expcot  or  intend  to 
export  1,1.2-trichloroethane  under 
TSCA  section  12(b)  upon  the  successful 
conclusion  of  an  ECA  for  1.1.2- 
trichloroethane. 


As  described  above,  1,1.2- 
trichloroethaiM  is  listed  as  a  chemical 
that  would  be  subject  to  testing 
requirements  under  the  proposed  HAPs 


test  rule.  This  ECA  negotiation  process 
and  the  proposed  rule,  are  separate  and 
parallel  activities.  The  ofBcial  record  for 
this  EGA  action,  including  the  public 
version,  has  been  established  under 
docket  control  number  CH»PTS-42108B 
(including  commenta  and  data 
submitted  electronically  as  described 
below).  The  official  record  for  this 
dociunent  also  includes  all  material  and 
submissions  filed  under  docket  control 
number  OPPTS-42187A;  FRI^-4«69-l. 
the  record  for  the  proposed  HAPs  test 
rule,  and  all  mat^als  and  submissions 
filed  under  docket  control  number 
OPPTS-42187B;  FRLr-*860-l.  the 
record  for  the  receipt  of  alternative 
testing  iHoposals  for  developing  ECAs 
for  HAPs  chemicals. 

The  official  record  fat  this  document. 
inr^i'ti"e  the  public  version,  which 
does  not  include  any  information 
claimed  as  CBI,  has  been  established  for 
this  document  under  docJcet  control 
number  OPFTS-4210eB.  The  public 
wsion  of  this  record  is  availuile  for 
inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Canter,  Rm.  NE  3-607. 401  M  St.  SW.. 
Washington.  DC  20460. 

Electronic  conunenta  can  be  sent 
directly  to  EPA  at 

opptnckiSMpamslI  spa.gov. 

Qectronic  commmta  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  chazacters  and  any  form 
of  encryption.  Commenta  and  data  will 
also  be  accepted  on  disks  in 
WmdPerfact  5.1/6.1  or  ASCII  file 
fonnat  All  commenta  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number,  OPPTS- 
42198B.  Electronic  commenta  on  this 
document  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

The  ret»rd  contains  the  following 
information: 

a1  Federal  legistar  notices/EPA 
documenta  pertaining  to  this  notice 
consisting  of. 

1.  "Proposed  Test  Rule  fat  Hazardous 
Air  Pollutanta;  Proposed  Rule"  (61  FR 
33178,  June  26, 1006). 

B.  PK  proposal  materials  consisting 
ot 

1.  HAP  Task  Force,  "Propoaal  for 
Pharmacokinetics  Study  of  1.1.2- 
Trichloroethane"  (November  22, 1906) 
and  cover  letter  (November  25. 1006). 

2.  U.S.  EPA.  "Preliminaiy  EPA 
Technical  Analysis  of  Proposed 
Indiistry  Pharmecokinetics  (PK)  Strategy 
for  1.1.2-Trichloroethane"  and  cover 
letter  {Jmob  26. 1007). 
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LiatofSobJecto 

Environmental  protection.  Chemicals. 
Hazardous  substances.  Reporting  and 
recordkeeping  requiremente. 

Dated:  Docemberir,  lfl97. 
CSurlas  M.  Aner, 

Director,  ChemicaJ  ContnlDMsion,  Office 
of  Pollution  Prevention  and  Toxia. 

IFR  Doc.  97-33329  FUed  12-18^7;  8:45  am] 

ttiiirta  ooDC 


FEDERAL  MARmHE  COMMISSION 


FonMrdar  Ucenae 


Ooaan  Freight 
Appltcanta 

Notice  is  hereby  given  that  the 
following  appliointe  have  filed  with  the 
Federal  Maritime  Conunission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  kno%ving  of  any  reeson  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington,  D.C.  20573. 
Prem  International.  Inc..  7225  N.W.  25th 

Street,  Suite  203,  Miami,  FL  33122. 

Officers:  Hugo  Pedro  Kelly.  President 

Sergio  Barci.  Vice  President 
UT  Pra^t  Forwarders  Ltd..  161-15 

Rockatvay  Blvd.,  Jamaica,  NY  11434. 

Officers:  John  Hwang.  President,  Lisa 

Cho,  Secretary 
Triton  Forwarding,  Inc.,  3080  Bristol 

Street,  Suite  610,  Costa  Mesa.  CA 

02626.  Officers:  Anthony  G.  Khamis. 

Director.  Leonard  Yanovsky,  Director 
Interamericas  Consulting  Import  Export 

Inc..  22716  SW  65  Way,  Boca  Raton. 

FL  33428,  Officer  Iracema  VS. 

Heidal.  President 

Dated:  Dsosmber  IS.  1997. 

AsMittaat  Secretary. 

(FR  Doc  97-33121  Filed  12-18-97;  8:45  am| 


FEDERAL  RESERVE  SYSTEM 

Fbmwiiona  of,  AcquiaWons  by,  and 
Margora  of  BMk  Holding  CompMlaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval. 


pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seg.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
asseta  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumemted  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whethOT  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nnnhnnlHiig 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  commenta 
regarding  each  of  these  applications 
must  be  received  at  the  Reaove  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  15 
1008. 

A.  Federal  ■eaarta  Beak  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Peari  Street.  Dallas.  Texas  75201- 
2272: 

1.  Industry  Bancshana,  Inc.,  Industry. 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Qtizens  State  Bank. 
BufEslo,  Texas. 

B.  Federal  Reaanre  Bank  of  San 
Fkwwdace  (Pat  Marshall,  Manager  of 
AnaljTtical  Support,  Consumo' 
Regulation  Qoup)  101  Mariwt  Street, 
San  Francisco,  California  04105-1570: 

1 .  New  Century  Financial 
Coiporation,  Spokane,  Washington;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  New  Century  Bank  (in 
organization),  Spokane,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  16, 1997. 
MnBifarJ.)ohBsoB. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-33201  Filed  12-18-47;  8:45  am] 
■aoMQ  oooe  stis-oi-F 


DEPARTMBIT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 
Adviaory  Commltlaa  biformation  LIna 

AOEMCY:  Food  and  DnxB  Administration 
HHS. 

ACTION:  Notice. 


•UMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  changed  ita 
procedure  for  accessing  the  Advisory 
Committee  Information  Line  (the 
information  line)  concerning  those 
advisory  committees  imder  the  purview 
of  the  Center  for  Biologies  Evaluation 
and  Research  (CBER).  CBER  has 
assigned  a  separate  5-digit  code  to  each 
of  ita  advisory  committees. 

TOR  RIRTHER  KIFORMATION  CONTACT: 
Doima  M.  Combs,  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-827- 
4820. 

•OPPLOBITARy  MFORMATION:  The 
information  line  provides  the  public 
with  access  to  the  most  current 
information  available  on  upcoming  FDA 
advisory  committee  meetings,  guidance 
for  making  an  oral  presentation  during 
the  open  public  hearing  portion  of  an 
advisory  committee  meeting,  and 
procedures  fior  obtaining  copies  of 
transcripta  of  advisory  committee 
meetings.  The  information  line  can  be 
accessed  by  dialing  1-800-741-8138  or 
301-443-0572.  Each  advisory 
committee  has  been  assigned  a  5-digit 
code  on  the  information  line  that 
enables  the  public  to  obtain  information 
about  a  particular  advisory  committee 
by  liaing  that  code.  This  5-digit  code 
appears  in  each  iiuiividual  nodce  of  a 
meeting.  Information  provided  is 
preliminary  and  may  change  before  a 
meeting  is  held.  The  information  line 
will  be  updated  when  such  changes  era 
made.  The  following  is  a  list  of  CSER's 
advisory  committees  and  the  5-digit 
code  assigned  to  each  advisory 
committee; 


ConvnMlee  name 


AllerBenic  Products  Advisory  Commitiee  _„. 

Biotogical  Response  Modifiers  Advisocy  Commmee 
Blood  Products  Advisoiy  Committee 


Code 


12388 

12389 
19516 
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Comnuna*  nam* 


VaodnM  and  Ralitod  Biotogical  Products  Advisory  Committee»~ 
Trwwnissibto  Spongrform  EricaphalopatNas  Advisory  Commil— 


Code 


12391 
12392 


Dated:  DBComber  11. 1997. 
Mkhaal  A.  FrtedmaB. 

Deputy  Commissioner  for  Operations. 

IFR  Doc.  97-33097  Filed  12-18-97;  8.45  «n| 

MUMQ  COM  4i«-«i-r 


DEPARTMENT  OF  HEALTH  AND 
NUMAN  SERVICES 

Food  and  Drug  Administratton 
(Dodwt  No.  97N-0603] 

Agency  Information  Collection 
Activttiee:  Propoeed  Collection 

AQOCV:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 
of  information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  for  submission  of  a  new 
animal  drug  application  (NADA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  February 
17, 1998. 

AOOMMCS:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12420  Farklawn  Dr..  rm.  1-23. 
Rockville.  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 


FOR  FURTMeR  INfORMATWN  COKTACT: 
Denver  Presley.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5800 
Fishers  Une.  Rockville.  MD  20857. 
301-827-1686. 

SUPPt-BHWITARY  INF0R««ATI0N:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  Is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  propoeed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility: 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  propoeed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

(3)  ways  to  enhance  the  quality,  utility. 
and  clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques. 
when  appropriate,  and  other  forms  of 
information  technology. 


New  Animal  Drug  Application  (NADA), 
Form  FDA  358  V,  21  CFR  Part  514, 
(OMB  Control  number  0910-0032— 
Reinstatement) 

Description:  FDA  has  the 
responsibility  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act),  for  the 
approval  of  new  animal  drugs  that  are 
safe  and  effective.  Section  512(b)  of  the 
act  (21  U.S.C.  360b(b))  requires  that  a 
sponsor  submit  and  receive  approval  of 
a  NADA,  before  interstate  marketing  is 
allowed.  The  regulations  implementing 
statutory  requirements  for  NADA 
approval  have  been  codified  under  21 
CFR  part  514.  NADA  applicante 
generally  use  a  single  form,  FDA  356  V. 
The  NADA  must  conUin.  among  other 
things,  safety  and  effectiveness  data  for 
the  drug.  labeling,  a  list  of  components, 
manufacturing  and  controls 
information,  and  complete  information 
on  any  methods  used  to  determine 
residues  of  drug  chemicals  in  edible 
tissues.  While  the  NADA  is  pending,  an 
amended  application  may  be  submitted 
for  proposed  changes.  After  an  NADA 
has  been  approved,  a  supplemental 
application  must  be  submitted  for 
cerUin  proposed  changes,  including 
changes  beyond  the  variations  provided 
for  in  the  NADA  and  other  labeling 
changes.  An  amended  application  and  a 
supplemental  application  may  omit 
statements  concerning  which  no  change 
is  proposed.  This  information  is 
reviewed  by  FDA  scientific  personnel  to 
ensure  that  the  intended  use  of  an 
animal  drug,  whether  as  a 
pharmaceutical  dosage  form,  in  drinking 
water,  or  in  medicated  feed,  is  safe  and 
effective.  The  respondents  are 
pharmaceutical  firms  that  produce 
veterinary  products  and  commercial 
feed  mills. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  i.— Estimateo  Annual  Reportinq  Burden' 


Fonn  No. 


Form  FDA  356  V 


Total  tHvden  hours 


21  CFR  Section 


514.1  and  514.6 
514  J  and  514  J 
514.11 


Ho.  at 
Roapondems 


190 


AnrHial 

Frequarwy  per 

Response 


6.76 


Total  Annual 
Responses 


1.824 


Hours  per 
Response 


211.6 

30 

1 


Total  Hours 


271.694 
8,520 
1,824 

282.038 


<  Theresa  no  capHal  coats  or  operatino  and  maintenance  costs 


wi»)  ttw  ooaedion  ol  iniormelioa 
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The  estimate  of  the  burden  hours 
required  for  reporting  are  based  on  fiscal 
year  1996  data.  The  burden  estimate 
includes  original  NADA's.  supplemental 
NADA's  and  amendents  to  unapproved 
applications. 

Dated:  December  10, 1997. 

WiUiam  iC  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-33098  Filed  12-18-97;  8:45  am] 
saxano  code  4iao-«i-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlatratlon 
[Dodiet  No.  STN-^MSq 

Agency  information  Collection 
Acthfities;  Subroiaaion  for  OMB 
Review;  Comment  Request 

AQENCV:  Food  and  Drug  Administration. 
HHS. 

ACTKM:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  Cor  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  20 
1998. 


:  Submit  %vritten  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
AfiEairs,  OMB,  New  Executive  Office 
Bldg..  725  17Ui  St.  NW.,  rm.  10235. 
Washington.  DC  20503.  Attii:  Desk 
Officer  for  FDA. 


FOR  FURTHER  WIFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4650. 
SUPPI^MENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Shipment  of  a  Blood  Product  Prior  to 
Completion  of  Testiiig  for  Hepatitis  B 
Surfiace  Antigen  (HbsAg)  (21  CFR 
610.40(b));  and  Shipment  of  Blood 
Products  Known  Reactive  for  HbsAs  (21 
CFR  610.40(d))— (OMB  Control  Number 
091fM)168— Reinstatement) 

Under  sections  351  and  361  of  the 
Public  Health  Service  Act  (42  U.S.C.  262 
and  42  U.S.C  264).  FDA  prescribes 
standards  designed  to  ensure  the  safety, 
purity,  potency,  and  effectiveness  of 
biologiod  products  including  blood  and 
blood  components  and  to  prevent  the 
transmission  of  communicable  diseases. 
To  accomplish  this,  FDA  requires, 
among  other  things,  that  each  unit  of 
Whole  Blood  or  Source  Plasma  be  tested 
by  a  licensed  serologic  test  for  hepatitis 
B  surface  antigen  (HbsAg).  Section 
610.40(b)(4)  (21  CFR  610.40(b)(4)) 
permits  preapproved  or  emergency 
shipments  of  blood  products  for  further 
manuCacturing  before  the  test  for  HbsAg 
is  completed.  To  obtain  approval  for 
such  shipments,  the  collection  facility 
must  submit  a  description  of  the  control 
procedures  to  be  used  by  the  collection 
fecility  and  manufacturer.  Proper 
control  procedures  are  essential  to 
ensure  the  safia  shipment,  handling, 
quarantine  of  untested  or  incompletely 
tested  blood  products,  communication 
of  test  results,  and  appropriate  use  or 


disposal  of  the  blood  products  based  on 
the  test  results.  Section  610.40(d)(l}  and 
(d)(2)  requires  that  a  collection  facility 
notify  FDA  of  each  shipment  of  HbsAg 
reactive  soiux:e  blood,  plasma,  or  serum 
for  manufacturing  into  hepatitis  B 
vaccine  and  licensed  or  unlicensed  in 
vitro  diagnostic  biological  products, 
including  clinical  chemistry  control 
reagents.  The  reporting  requirements 
inform  FDA  of  the  shipment  of 
potentially  infectious  biological 
products  that  may  be  capable  of 
transmitting  disease.  The  respondent's 
for  this  information  collection  are  the 
blood  collection  facilities  that  are 
shipping  hepatitis  B  reactive  products. 
FDA's  monitoring  of  such  activity  is 
essential  should  any  deviations  occur 
that  may  require  immediate  corrective 
action  to  protect  public  safety.  The 
labeling  helps  ensure  that  product  is 
safely  and  appropriately  handled  and 
used  by  the  collection  fecility,  shipper, 
and  manufacturer. 

Only  a  few  firms  are  actually  engaged 
in  shipping  hepatitis  B  reactive 
products  and  making  the  reports 
required  by  §  610.40.  Also,  there  are 
very  few  to  no  emergency  shipments  per 
3^ear  related  to  further  manufacturing 
and  the  only  product  currently  shipped 
prior  to  completion  of  he;>atitis  B  testing 
is  a  licensed  product.  Source 
Leukocytes.  Shipments  of  Source 
Leukocytes  are  preapproved  under  the 
product  license  applications  and  do  not 
require  notification  for  each  shipment 
Currentiy,  there  have  been  no 
respondents  reporting  emergency  or 
preapproved  shipments  (§  610.40(b)). 
However,  FDA  is  listing  one  report  per 
year  for  emergency  or  preapproved 
shipments  to  account  for  the  possibility 
of  future  emergency  shipments. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 


610.40(b)2 
610.40(d)3 
TOTAL 


No.  of 
Respondent 


1 
6 


Annual 

Frequency  per 

Response 


t 
8.5 


Total  Annual 
Responses 


1 
51 


Hours  per 
Response 


OS 
OJS 


Total  Hours 


05 
25.5 
26 


^ThSTn^"?,,^'  f^«MiS2^.C?  ^  "]a*"<enance  costs  associated  with  this  collection  of  informatioa 
mSI?i«SiS55?Sf5«il?S'^       09I(M)116.  Pnipewon  d  <h.  ncK.  M  a««catioo  ol  sundM  opmm,  p™coO.„e  doS 


FDA  has  calculated  no  additional 
burden  in  this  information  collection 
package  for  the  labeling  requirements  in 


§  610.40(d)  because  the  infermation  and 
statements  on  the  label  necessary  for 
public  disclosure  and  safety  are 


provided  by  FDA  in  these  regulations. 
Under  5  CFR  1320.3(c)(2),  the  public 
disclosure  of  information  originally 
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supplied  by  the  Federal  Government  to 
the  recipient  for  the  purpose  of 
disclosure  to  the  public  is  not  a 
collection  of  information. 

Datad:  Dacambar  10. 1997. 
liniUaaiK.Hiikkard, 
Aaaociata  Coaunissionerfor  Policy 
Coordination. 

(FR  Doc  97-33091  Filed  12-18-97;  B:45  am) 
I  COM  4i«»-ai-# 


AOORESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Office  of  Information  and  Regulatory 
Afbirs,  OMB.  New  Executive  Office 
Bldg..  725  17th  St..  NW.,  rm.  10235.    • 
Washington,  DC  20503.  Attn:  E)esk 
Officer  for  FDA. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

IDociwtMo.96W  mm 

Agency  InfonwaMon  Collactlon 
AcUvWaa;  Subtnlaalon  for  OMB 
Ravtoar,  Comment  Raquaat 

AOOICV:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


;  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
ReducUon  Act  of  1995  (the  FRA). 
OATfS:  Submit  wrinen  commenU  on  the 
collection  of  information  by  January  20, 
1906. 


TOR  nmTNOI  aVONMATION  oomtact: 
Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
tUfipLaefTARV  MFOMMATKM:  In 
compliance  with  section  3507  of  the 
FRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OM&  for 
review  and  clearance. 

Infant  Formnla  Requirements  (21CFR 
106.100,  21  cm  106.120(b).  21  CFR 
107.10(a).  21  cm  107.20.  21  CFR 
107.S0(e)(2).  21  CFR  107.S0(bNS).  21 
CFR  107.S0(b)(4).  21  CFR 
107.S0(c)(3))— (OMB  Control  Number 
091O-0256— Extension) 

Statutory  requirements  for  intuit 
formula  imder  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  are  intended 
to  protect  the  health  of  infuits  and 
include  a  number  of  reporting  and 
recordkeeping  requirements.  Among 
other  things,  section  412  of  the  act  (21 
U.S.C  350a)  requires  manufacturers  of 
infant  formula  to  establish  and  adhere  to 


qtiality  control  procedures,  notify  FDA 
when  a  batch  of  infont  formula  that  has 
left  the  manufacturer's  control  may  be 
adulterated  or  misbranded,  and  keep 
records  of  distribution.  FDA  has  issued 
regulations  to  implement  the  act's 
requirements  for  infant  formula  in  21 
CFR  parts  106  and  107. 

FDA  also  regulates  the  labeling  of 
infant  formula  under  the  authority  of 
section  403  (21  U.S.C.  343).  Under  the 
labeling  regulations  for  infant  formula 
in  21  CFR  part  107,  the  label  of  an  infant 
formula  must  include  nutrient 
information  and  directions  for  use.  Hie 
purpose  of  these  labeling  requirements 
is  to  ensure  that  consiuners  have  the 
information  they  need  to  prepare  and 
use  infant  formula  appropriately. 

In  a  document  published  in  the 
Federal  Regieler  of  July  9, 1996  (61  FR 
36154),  FDA  proposed  changes  in  the 
infont  formula  regulations,  including 
some  of  those  listed  below.  The 
document  included  revised  bxirden 
estimates  for  the  proposed  changes  and 
solicited  public  comment  In  the 
interim,  however.  FDA  is  seeking  an 
extension  of  OMB  approval  for  the 
current  regulations  so  that  it  can 
continue  to  collect  information  while 
the  proposal  is  pending. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


TABLE  1.— ESTIMATED  ANNUAL  REPORTING  BURDEN' 


21  CFR  Section 


106.120(b) 
107.10(a)  107.20 
107.50(b)(3).  (bM4) 
107.50(o)(2) 
ToW 


No.o< 


4 
4 
3 
S 


Annual 
Frequency  per 


7 
7 

4 
4 


Total  Annual 


12 
12 


Hours  per 
Reaponae 


0 

8 
4 
0 


Total  Houra 


0 
224 

48 

0 

272 


<  There  are  rwoyital  coats  Of  cparatino  and  malnlenance  coats  aaaodaleda>lthtNaooiecttono«ln^^ 

TABLE  2.— ESTIMATED  ANNUAL  RECORDKEERNQ  BURDEN* 


21  CFR  Section 

No.  ol 
Reoordkeapera 

Annual 

Frequancypef 
Recordkeeping 

Toiri  Annual 
Reootda 

Hours  par 
Reoordkeeper 

Total  Hours 

106.100 

107.50(c)(3) 

Tolar 

4 
4 

10 
10 

40 
40 

4,000 
0 

16.000 

0 

16.000 

>  There  we  no  capital  costs  or  operating  and  mainlanance  coats 


asaociatad  with  this  collection  ol  mtormalkm. 


In  compiling  these  estimates.  FDA 
consulted  its  records  of  the  number  of 
infisnt  formula  submissions  received  in 
the  past.  The  figures  for  hours  per 
response  are  based  on  estimates  from 
experienced  persons  in  the  agency  and 
in  industry.  Because  these  infant 


formula  regulations  implement  statutory 
information  collection  requirements, 
only  the  additional  burden  attributable 
to  the  regulations  has  been  included  in 
the  estimates. 

Due  to  clerical  error,  the  burden 
estimates  that  appeered  in  FDA'a 


previous  notice  soliciting  comments  on 
this  collection  of  information  (62  FR 
42256,  August  6, 1997)  were  incorrect 
The  tables  above  contain  the  correct 
eatimatea. 
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Dated:  Dacember  10, 1997. 

William  LHubbanl. 

Atsociate  Commissioner  for  Policy 
Coordination. 

(FR  Doc  97-33092  Filed  12-18-97;  8:45  am] 
■uaia  oooc  4ia»-ai-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmbiiatFation 

Oantai  Products  Panel  of  ttw  Medical 
Davlcaa  Advisory  Committaa;  NoUca  of 
MssUng 

AQOICV:  Food  and  Drag  Administration, 

HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  CoxmniUeer.  Dental  Products 
Panel  of  the  Medical  Devices  Advisory 
Committee. 

General  Function  of  the  Conunittee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  12, 1998. 10:15  a.m.  to 
5  p.m..  and  January  13, 1998. 8  ajn.  to 
Spju. 

Location:  Corporate  Bldg..  conference 
room  020B.  9200  Corporate  Blvd., 
Rockville,  MD. 

Contact  Person:  Pamela  D.  Scott, 
Center  for  Devices  and  Radiological 
Health  (HFZ-480),  Food  and  Drug 
Administration,  0200  Corporate  Blvd., 
Rockville,  MD  20850,  301-827-5283.  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12518.  Please  call  the  Information  Line 
for  up-to-date  information  on  thin 
meeting. 

Agenda:  On  January  12. 1998.  the 
committee  will  discuss  and  vote  on  a 
premaricet  approval  application  for  a 
bone  filling  and  augmentation  device  for 
periodontal  use.  On  January  13, 1998, 
the  committee  will  discuss  and  ma}ca 
recommendations  to  FDA  regarding  the 
reclassification  of  subgroups  of 
endosseous  dental  implant  devices.  The 
following  subgroups' of  endosseous 
implants  will  be  included:  Coated  and 
tmcoated  root  form  implants,  coated  and 
uncoated  blade-type  implants, 
temporary  implants,  and  implants  with 
special  enhanced  retention  features. 
Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 


submissions  may  be  made  to  the  contact 
person  by  December  29. 1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  10:30 
a.m.  and  11:30  a.m.  on  January  12, 1998, 
and  between  approximately  8:10  a.m. 
and  9:10  a.m.  on  January  13, 1998.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  January  5, 1998, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Fede'tal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  DBcember  12, 1997. 
Michael  A.  Friedman. 
Deputy  Commissioner  for  Operatioas. 
[FR  Doc.  97-33096  Filed  12-18-97;  8:45  am] 
aajjNQ  oooc  4i«o-oi-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

FOod  and  Drug  Admbiistrstion 
[Docket  No.  97N-^17] 

Agency  Information  CoHacOon 
Acthdtias;  Announcamant  of  OMB 
Approval 

AGENCY:  Food  and  Drag  Administration. 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  I^ug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled, 
"Interstate  Shellfish  Dealers 
Certificate,"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (the  PRA). 
FOR  FURTHER  MPORMATKM  CONTACT: 
Karen  L.  Nelson.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-827-1482. 

SUPPLEMBfTARY  MFORMATKM:  In  the 
Federal  Regiater  of  August  7, 1997  (62 
FR  42560),  the  agency  annoimced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  undo-  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  approved  the  information 


collection  and  has  assigned  OMB 
control  number  0910-0021.  The 
approval  expires  on  Septembn'  30. 
2000. 

Datad:  December  10. 1997. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  97-33093  Filed  12-18-47;  8:45  am] 

aaxaio  OOOC  4ia»4v# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnlstnrtlon 

[Docket  Noe.  96N-0a46  and  MP-O1 10! 

Agancy  Information  Consction 
Acttvitias;  Announcamant  of  OMB 
Approval 

AOENCY:  Food  and  Drag  Administration, 
HHS. 

ACnON:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Food  Labeling;  Statement  of  Identity. 
Nutrition  Labeling  and  Ingredient 
Labeling  of  Dietary  Supplements; 
Compliuice  Policy  Guide,  Revocation" 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA). 

FOR  FURTHER  atfORMATKM  CONTACT: 
Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drag 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 

SUPPLEMENTARY  MFORMATKM:  In  the 
Federal  Roister  of  September  23. 1997 
(62  FR  49826),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  section  3507  of  the 
PRA  (44  U.S.C.  3507).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0351.  The 
approval  expires  on  November  30,  2000. 

Dated:  Decemlwr  11, 1997. 

WllUamK.HBi*afd. 

Associate  Commissioner  for  Ptdicy 
Coordination. 

(FR  Doc.  97-33094  Filed  12-18-97;  8:45  am] 

OOM41ffr.01-F 
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DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Poetal  No*.  94O-0422  and  nN-OOOq 

Revocation  of  Cartain  QuManca 
Documents  on  Poaltron  Emlaalon 
Tomogfaphy  Dnig  Producta 

AflBlCV:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


r:  The  Food  and  Drug 

Administration  (FDA)  is  revoking  two 
notices  regarding  guidance  documents 
affecting  positron  emission  tomograptiy 
(PET)  radiopharmaceutical  drug 
products.  The  guidance  dociunents 
address  FDA's  regulatory  approach  to 
PET  drug  products  and  currant  good 
manufK^uring  practice  (CX^MP) 
requirements  for  such  products.  FDA  is 
revoking  these  notices  along  with  the 
guidance  documents  to  which  the 
notices  relate  in  accordance  with 
provisions  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (the  Modernization  Act). 
Elsewhere  in  tiiis  issue  of  the  Federal 
Kegialie .  FDA  is  announcing  the 
revocation  of  a  final  rule. 
EFfECTWK  BATE:  December  21, 1997. 
TON  HININCT  a»ONMATI0N  CONTACT: 
Brian  L.  Pendleton,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-594- 

■U^flBMDfTANY  agOWMATION:  On 
November  21. 1997,  President  Clinton 
signed  into  law  the  Modernization  Act 
(Pub.  L.  105-115).  Section  121(cXlXA) 
of  the  Modernization  Act  directs  FDA  to 
develop  appropriate  procedures  for  Uie 
approval  of  PET  drugs  as  well  as  CGMP 
requirements  for  such  drugs,  taking  into 
account  any  relevant  differences 
between  not-for-profit  institutions  that 
compoimd  PET  drugs  and  commercial 
manufacturers.  FDA  is  to  establish  these 
procedures  and  requirements  not  later 
than  2  years  after  the  date  of  enactment. 
In  doing  so,  the  agency  must  consult 
with  patient  advocacy  groups, 
professional  associations, 
manufacturers,  and  persons  licensed  to 
make  or  use  PET  drugs. 

Under  section  121(c)(2)  of  die 
Modernization  Act,  FDA  cannot  require 
the  submission  of  new  drug  applications 
(NDA's)  or  abbreviated  new  drug 
applications  (ANDA's)  for  compounded 
PET  drugs  that  are  not  adulterated 
under  section  501(a)(2)(C)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
351(a)(2)(C))  for  a  period  of  4  years  after 


the  date  of  enactment,  or  2  years  after 
the  date  that  the  agency  adopts  special 
approval  procedures  and  CGMP 
requiremenU  for  PET  drugs,  whichever 
is  longer. 

Section  121(d)  of  the  Modernization 
Act  requires  FDA,  within  30  days  of 
enactment,  to  terminate  the  application 
of  two  notices  that  were  published  in 
the  Federal  Eegiitiir  on  February  27, 
1995  (60  FR  10593  and  10594).  One 
notice  is  entiUed  "Regulation  of 
Positron  Emission  Tomography 
Radiopharmaceutical  Drug  Products: 
Guidance;  Ihiblic  Workshop"  (60  FR 
10504).  Tlie  notice  included  a  guidance 
document  entitied  "Regulation  of  PET 
Radiopharmaceuticals."  This  guidance 
document,  among  other  things,  stated 
that  a  manufacturer  of  a  PET  drug  was 
required  to  obtain  FDA  approval  of  an 
NDA  or  ANDA  in  accordance  writh  21 
CFR  part  314. 

In  the  other  notice,  FDA  annoimced 
the  availability  of  iU  "Draft  Guideline 
on  the  Manufacture  of  Positron 
Emission  Tomography 
Radiopharmaceutical  Drug  Products" 
(60  FR  10593).  In  \he  Federal  Kugieler 
of  April  22.  1997  (62  FR  10580),  FDA 
published  a  notice  of  availability  of  a 
final  venion  of  this  guidance  entitied 
"Guidance  for  Industry:  Current  Good 
ManufKturing  Practices  for  Positron 
Emission  Tomographic  (PET)  Drug 
Products,  Availability."  The  agency  is 
hereby  revoking  these  notices  as  well  as 
the  draft  and  final  guidance  documents 
oa  CGMP's  for  PET  dnios. 

Section  121(d)  of  the  Modernization 
Act  also  directs  FDA  to  terminate  the 
application  of  a  final  rule,  published  in 
Um  Federal  Rugietw  of  April  22. 1907 
(62  FR  19493).  permitttng  the  ageacy  to 
approve  requests  from  manuCacturars  of 
PET  drug  products  for  exceptions  or 
akernatives  to  provisions  of  FDA's 
CCiAP  ragulatfons  (21  CFR  211.1(d)). 
FDA  is  announcing  the  revocation  of 
this  rule  in  a  final  rule  published 
elsewhere  in  this  issue  of  the  Fedvai 

Thenotices  and  corresponding 
guidance  documents  discussed 
previously  are  revoked  eCbctive 
December  21, 1007. 

In  accordance  with  section 
121(c)(1)(A)  of  the  Modernization  Act. 
FDA  intends  to  begin  the  development 
of  new  PET  drug  approval  procedures 
and  CGMP  requirements  immediately 
and  will  obtain  appropriate  public  input 
during  this  process. 

Datwl:  Decraobw  16. 1997. 
William  B.  SdiuHz. 
Deputy  Comatitsioner  for  Policy, 
(FR  Doc  97-33188  Filed  12-18-97;  8:45  am) 
■NJJNO  coot  41«»-*V# 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  Ma  FR-a4«2  N  04] 

Oflloa  of  Laad  Hazard  Control;  Nottoa 
ol  Propoaad  Information  Colloction: 
Commant  Request 

AOmrr  office  of  Lead  Hazard  Control, 

HUD. 

ACTION:  Notice. 

•UMHARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  fior 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATC8:  Comments  due:  February  17, 
1906. 

ADONESacS:  Interesed  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Ntunber  and  shoidd  be  sent  to: 
Ms.  Ruth  Wright,  Reports  Liaison 
Officer,  Office  of  Lead  Hazard  Control 
(L),  Department  of  Housing  ft  Urben 
Development.  451— 7Ui  Street.  SW. 
Room  B-133,  Washington,  DC  20410. 
FOn  FURTHER  aSOWIIATION  CONTACT: 
David  Levitt  at  (202)  755-1785, 
extension  156  (this  is  not  a  toll-five 
number).  Office  of  I^ead  Hazard  Control. 
HUD.  for  copies  of  the  proposed  forms 
and  other  avail^le  documents. 
aUPWJMBITARY  arONMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35.  as  amended). 

The  htotice  is  soliciting  comments 
from  members  of  \he  public  and 
afiecting  agencies  concerning  the 
proposed  collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  btirden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 
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Title  ofPropoBol:  Requirements  for 
Disclosure  of  Leed-Based  Paint  Hazards 
in  Residential  Housing. 

QMB  Control  Number,  if  applicable: 
2530-0007. 

Description  ofthe  need  for  the 
information  and  proposed  use:  HUD  is 
requesting  approval  of  a  continuation  of 
current  record  keeping  requirements  to 
ensure  compliance  for  persons  selling, 
leesing  or  acting  as  agents  in 
transactions  to  sell  or  lease  target 


housing.  This  rule  was  issued  on  March 
6, 1006  under  the  authority  of  section 
1018  ofthe  Residential  Lead-Based 
Paint  Hazard  Reduction  Act  of  1002. 
The  records  acknowledge  that  the 
sellere,  lessors,  and  agents  complied 
with  the  HUD/Environmental  Protection 
Agency  requirements.  No  changes  to  the 
current  requirements  are  being 
requested. 

Agency  form  nundters.  if  applicable: 
None. 


Members  of  affected  public: 
Individuals  or  Households,  Businesses 
or  Otiier  For-Profit.  Federal  Agencies  or 
Employees.  Small  Business  or 
Organizations. 

Estimation  ofthe  total  numbas  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 


Real  Estate  Transaction  Disclosures  

Total  Estimated  Burden  Hours:  3,957^210. 


Hxmbertil 
recofdkeepers 


15,441,000 


Anruial  hours 
perreoord- 


15.4  min 


Burden  houre 


3,957,210 


Status  ofthe  proposed  information 
collection:  Continuation. 

AatlMrity:  Section  3506  ofthe  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  December  10, 1997. 
David  E.  JacoiiB. 

Dinctor,  Office  of  Lead  Hazard  Control. 
(FR  Doc.  97-33148  FUed  12-18-97;  8:45  am] 

■ajJNQ  CODE  4>10-»-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  Na  FR-426»-N-63] 

NoUca  of  Propoaad  Information 
Collection  for  Public  Comment 

AGENCY:  Office  ofthe  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 


y:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  February  17. 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Nimiber  and  should  be  sent  to: 
Oliver  Walker.  Housing.  Department  of 
Housing  &  Urban  Development.  451— 
7th  Street.  SW..  Room  9116, 
Washington,  DC  20410. 
FOR  FURTHER  SffORMATION  CONTACT: 

Maurice  GoUedge,  telephone  number 
(202)  708-6306  (tills  is  not  a  toll-free 
number)  for  copies  of  the  proposed 
forms  and  other  available  doctmrants. 


SUPPLEMENTARY  MFORMATICN:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
biuden  ofthe  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  coUjBcted;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Survey  of  Title  I 
Borrowers. 
OMB  Control  Number:  2562-xxxx. 
Description  of  the  need  for  the 
information  and  proposed  use:  This 
survey  is  intended  to  identify  significant 
program  abuses  and  develop  a 
comprehensive  database  of  borrower 
concerns.  Reported  instances  of  program 
abuse  will  be  reviewed  and  followed  up 
for  complaint  resolution,  or,  when 
warranted,  referred  for  civil/criminal 
litigation. 
Form  numbers:  None. 
Members  of  affected  public:  Tide  I 
borrowers. 

An  estimation  of  the  total  nimibers  of 
hours  needed  to  prepare  the  information 


collection  is  .0833. the  number  of 
respondents  is  10,000,  frequency  of 
response  is  on  occasion,  and  the  hours 
of  response  is  833. 

Status  ofthe  proposed  information 
collection:  new  collection. 

Authority:  Section  236  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C  Chapter  35, 

as  amended. 

Dated:  December  15. 1997. 
Nicolas  P.  Retrinas, 

Assistant  Secretary  for  Housing— FedemI 
Housing  Commissioner. 

(FR  Doc.  97-33149  Filed  12-18-97;  8:45  am) 
BKIMQ  CODE  421»..«7-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  FR-4254-N-02I 

Notice  of  Proposed  information 
Coliaction  for  Public  Comment 

agency:  Office  ofthe  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
sub)ect  proposal. 

DATES:  Comments  due:  February  17, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refiar  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer  Shelia  E.  Jones, 
Department  of  Housing  and  Urban 
Development.  451-7th  Street,  SW, 
Room  7230,  Washington.  DC  20410. 
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KM  FUfTmen  mfommation  contact:  )an 
C.  Opper,  Senior  Program  Officer,  Office 
of  Block  Grant  Assistance,  Department 
of  Housing  and  Urban  Development, 
Room  7286,  451  Seventh  St.,  SW., 
Washington,  DC  20410;  telephone 
number  (202)  706-3587.  Pwsoiu  with 
hearing  or  speech  impainnrats  may 
access  this  number  via  TTY  calling  the 
Federal  Information  Relay  Service  at 
(800)  877-8339.  FAX  inquiries  may  be 
sent  to  Mr.  Opper  at  (202)  401-2044. 
(Except  for  the  "800"  number,  these 
telephone  numbers  are  not  toll-free.) 
»l'UJMMf  WTOItHTIOM  The 
Department  will  submit  the  proposed 
infanaatioa  coUactkm  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35  as  amended). 

The  Notice  is  soliciting  conaieBts 
bom  MiMliiirir  of  the  public  and  aflectod 
fancies  concerning  the  proposed 
coUaction  of  information  to:  (1)  Evaluate 
«»|iathar  the  proposed  collection  of 
infafation  is  necessary  for  the  proper 
perfarnMBce  of  the  functions  of  the 
i^ancy,  including  whether  the 
infonnetion  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  ofPropoaal:  Disaster  Recovery 
Initiative  DaU  System  (DRIDS). 

OMB  Control  Number,  if  applicable: 
Not  applicable.  This  is  new  data 
collection. 

Description  of  the  need  for  the 
information  and  propoeed  um:  HUD 
requires  that  grantees  submit  quarterly 
reporta  to  the  Department  on  toe  use  of 
HUD  Disaster  Recovery  funds.  This 
infoimation  must  be  submitted  to  HUD 
no  later  than  30  days  following  each 
calendar  quarter.  HUD  will  use  the 
information  to  submit  quarterly  reports 
to  Congress  that  are  required  by  Public 
Law  105-18.  The  reports  to  Congress 
must  cover  the  use  of  grant  fund  for  or 
associated  with  buyouts. 

In  addition,  cities  and  coimties  must 
submit  a  Performance  Report  for  the 
HUD  Disaster  Recovery  Initiative  in 
accordance  with  24  CFR  91.520  that 
must  be  submitted  to  HUD  no  later  than 
90  days  following  the  end  of  each  12 
month  period.  States  are  also  required 


by  24  CFR  91.520  to  submit  a 
Performance  Evaluation  Report  (PER) 
for  the  HUD  Disaster  Recovery  Initiative 
no  later  than  90  days  foUovring  the  end 
of  each  12  month  period.  HUD  is 
considering  modifying  paragraphs  n.A. 
1.  through  3.  of  the  HUD  Disaster 
Recovery  Initiative  Federal  Register 
Notice  dated  September  8. 1997.  at  FR 
47351,  so  that  most  of  the  requirements 
of  paiMraph  1  and  2  are  met  by  the 
quarterly  report  in  paragraph  3. 

HUD  will  use  the  information  from 
these  submissions  to  report  to  Congress 
on  the  overall  use  of  the  Disaster 
Recovery  Initiative  Grant  funds. 

Agency  form  numbers,  if  applicable: 
Not  applicable.  This  will  be  a 
computerized  data  system  operating  on 
the  world-wide  web. 

Member  of  affected  public:  State  and 
local  governments. 

EttLanation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
coUtction  including  number  of 
impondents,  frequency  of  response,  and 
hours  of  response: 
Number  of  respondents — about  100; 
Frequency  of  response— quarterly  per 

grantee; 
Hours  of  reponse— 126  houn  aonunUy 

per  grantee  (116  hours  for  record 

keeping;  12  houn  for  reporting.) 

Status  of  the  proposed  information 
collection:  This  is  new  infbrmatioa 
collection. 

neMliillj  Swtion  3906  of  the  PapOTWoik 
HMluction  Act  199S,  44  VJ&.C.  Chaptar  SS.  as 
■mended. 


Dale 


12. 1967. 


Jr.. 


Deputy  Assistant  Secrttaryfor  i 

Dernhpaieat. 

(FR  Doc.  S7-33150  Fitod  12-ia-«7: 6.-45  aan] 


DEPARTMBIT  OF  H0U8INQ  AND 
URBAN  DEVELOPMBIT 

IDodwt  Na  FR^187-M-02) 

ArawunoMiiinl  of  Funding  AwwdB  for 
Flocal  YmtIMT;  CoifimunHy  Omraoch 

Poftnenntp 


AQDICY:  Office  of  the  Assistant 

Secretary  for  Policy  Development  and 

RMMich.HUD. 

ACTION:  Announcement  of  funding 

awards. 


;  In  accordance  with  section 

102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  DNsvelopment 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  1997  Community  Outreach 
Partnerahip  Centera  Program.  The 


purpose  of  this  document  is  to 
announce  the  names  and  addreaaas  of 
the  award  winners  and  the  amount  of 
the  awards  which  are  to  be  used  to 
establish  and  operate  Community 
Outreach  Partnership  Centers  that  will: 
(1)  Conduct  competent  and  qualified 
research  and  investigation  on  theoretical 
or  practical  problems  in  large  and  small 
cities;  and  (2)  fiscilitate  partnenhips  and 
outreach  activities  between  institutions 
of  higher  education,  local  communities, 
and  local  governments  to  address  urban 
problems. 

TON  FINmCR  ■gOWMATWN  CONTACT:  John 
Hartui^,  Office  of  University 
Partnerships,  U.S.  Department  of 
Housii^  and  Urban  Development,  Room 
6130,  451  Seventh  Street.  S.W.. 
Washington.  DC  20410,  talephoM  (202) 
706-3061.  oxtansion  261.  To  provide 
service  for  persons  who  are  heering  oc- 
speech-inipaifed.  this  number  may  be 
iMched  via  TTY  by  Dieting  the  Federal 
Infaraetion  Relay  Service  on  1-600- 
677-TTY.  1-600-677-6339.  or  202- 
706-1465.  (Telephone  nuabar.  other 
thai  "600"  TTY  numbers  sm  not  toU 
free.) 

Community  Outraech  Putnership 
Centers  Program  was  enacted  in  the 
Housing  and  Community  Development 
Act  of  1992  (Pub.  L.  102-550.  approved 
October  26, 1902)  and  is  administered 
by  the  Office  of  University  Psrtnenhips 
under  the  Assistant  Secretary  for  Policy 
Development  and  Research.  In  addition 
to  this  program,  the  Office  of  Univenity 
Partnerships  administers  HUD's  ongoing 
grant  programs  to  institutions  of  higher 
education  as  well  as  creates  initiatives 
through  which  colleges  and  univeraities 
can  bring  their  traditional  missions  of 
teaching,  research,  service,  and  outreach 
to  bear  on  the  pressing  local  problems 
in  their  communities. 

The  Community  Outreech  Partnership 
Cenien  Program  provides  funds  for 
raseerch  ectivities  which  have  practical 
application  for  solving  specific 
problems  in  designated  communities 
and  neighborhoods;  outreach,  technical 
assistance  and  information  exchange 
activities  which  are  designed  to  address 
specific  problems  associated  with 
housing,  economic  development, 
neighboriiood  revitalization, 
infrastructure,  health  care,  job  training, 
education,  crime  prevention,  planning, 
and  commimity  organizing.  On  March 
20, 1997  (62  FR  13506).  HUD  published 
a  Notice  of  Fimding  Availability 
(NOFA)  announcing  the  availability  of 
$7.4  million  in  Fis(»l  Year  1997  funds 
for  the  Community  Outreach 
Partnership  Centers  Program.  The 
Department  reviewed,  evaluated  and 
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scored  the  applications  received  based 
on  the  criteria  in  the  NOFA.  As  a  result. 
HUD  has  funded  the  16  applicants  for 
New  Grants  and  (9)  applicants  for 
Institutionalization  Grants.  These 
grants,  with  their  grant  amounts  are 
identiHed  below. 

The  Catalog  Federal  Domestic 
-Assistance  number  for  this  program  is 
14.511. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Etevelopment 
Reform  Act  of  1989  (Pub.  L  101-235. 
approved  December  15. 1989),  the 
Department  is  publishing  details 
concerning  the  recipients  of  funding 
awards,  as  follows: 

List  of  Awardees  for  Grant  Assistance 
Under  the  FY  1997  Conunnnity 
Outreach  Partnership  Centers  Funding 
Competition,  by  Name  and  Address 
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New  Grants 
New  England 

1.  FitchbuTg  State  College,  Mr.  David 
Newton,  Fitchbuiv  State  College,  160 
Pearl  Street,  Fitchburg.  MA  01420.  (508) 
665-3368.  Grant:  $399,864. 

2.  University  of  Rhode  Island,  Mr. 
Angelo  Mendello,  University  of  Rhode 
Island,  70  Lower  College  Road, 
Kingston,  RI  02881,  (401)  874-5138. 
Grant:  $391,918 

3.  New  Hampshire  College,  Mr. 
Michael  Swack,  New  Hampshire 
College,  2500  North  River  Road, 
Manchester,  NH  03106,  (603)  644-3103. 
Grant:  $399,278. 

New  York/New  Jersey 

4.  Brooklyn  College.  Ms.  Nancy 
Romer,  Brooklyn  College,  2900  Bedford 
Avenue,  Brooklyn,  NY  11210.  (718) 
951-5766.  Grant:  $399,979. 

5.  Buffalo  State  College,  Mr.  Douglas 
Koritz,  Buffalo  State  College,  1300 
Elmwood  Avenue,  Cleveland  Hall  517, 
Buffalo.  NY  12222.  (716)  878-4606. 
&ant:$391.596w 

Mid-Atlantic 

6.  Virginia  Cotnmcmwealth 
University,  Ms.  Catherine  Howard, 
Virginia  Conunonwealth  University. 
P.O.  Box  980568.  Richmond.  VA  23298. 
(804)  828-1831.  Grant:  $399,358. 

Southeast/Caribbean 

7.  University  of  North  Carolina  at 
Chapel  Hill,  Ms.  Mary  Beth  Powell, 
University  of  North  Carolina  at  Chapel 
Hill,  CB#4100,  Room  300,  Bynum  Hall, 
Chapel  Hill,  NC  27599-4100.  (919)  962- 
3076.  Grant:  $399,985. 

8.  Clemson  University,  Mr.  William 
Geer,  Clemson  University,  300  Brackett 
Hall,  Box  345702.  Clemson,  SC  29634. 
(864)  656-2424.  Grant:  $399,686. 


Midwest 

9.  Indiana  University-Purdue 
University  Indianapolis.  Mr.  William 
Plater,  Indiana  University-Purdue 
University  Indianapolis,  620  Union 
Drive,  Room  618,  Indianapolis,  IN 
46202,  (317)  274-1500.  Grant:  $400,000. 

10.  University  of  Wisconsin-Parkside, 
Ms.  Esther  Letven.  University  of 
Wisconsin-Parkside,  900  Wood  Road, 
Box  2000,  Kenosha,  WI  53141.  (414) 
595-2208.  Grant:  $399,966. 

Great  Plains 

11.  University  of  Missouri-Kansas 
City,  Mr.  Ronald  McQuarrie,  University 
of  Missouri-Kansas  Qty,  5100  Rockhill 
Road,  Kansas  Qty,  MO  64110,  (816) 
235-1301.  Grant:  $399,195. 

12.  University  of  Nebraska  at  Omaha, 
Ms.  Mary  Laura  Famham,  University  of 
Nebraska  at  Omaha,  CPACS.  Annex  24, 
Omaha,  NE  68182.  (402)  554-2286. 
Grant:  $400,000. 

Southwest 

13.  University  of  North  Texas.  Mr. 
Stan  Ingman.  University  of  North  Texas. 
P.O.  Box  305250,  Denton,  TX  767203, 
(940)  565-2298.  Grant:  $399,692. 

Pacific/Hawaii 

14.  Rancho  Santiago  College.  Mr.  John 
Nixon,  Rancho  Santiago  College,  1530 
17th  Street,  Santa  Ana,  CA  92706,  (714) 
564-6082.  Grant:  $400,000. 

15.  San  Jose  State  University.  Mr. 
Jerome  Bernstein,  San  Jose  State 
University,  P.O.  Box  720130,  San  Jose, 
CA  95172,  (408)  924-3531.  Grant: 
$399,979. 

16.  University  of  California  at  San 
Diego,  Ms.  Martha  Obermeier^ 
University  of  California  at  San  Diego. 
9500  Gihnan  Drive,  San  Diego.  CA 
92093,  (619)  534-0242.  &ant:  $400,000. 

Institutionalization  (kxmts 

Mid-Atlantic 

1.  George  Mas<m  University,  Dr.  Hugh 
Sockett.  George  Mason  University.  4400 
University  Dr^^fe,  Fairfax.  VA  22030. 
(703)  993-6320.  Grant:  $99,979. 

2.  Marshall  Univereity,  Dr.  Ron  L. 
Schelling,  Marshall  University,  1050  4th 
Avenue,  Huntington,  WV  25755.  (304) 
696-6246.  Grant:  $99,956. 

Southeast/Caribbean 

3.  University  of  Alabama  at 
Birmingham,  Dr.  Craig  T.  Ramey, 
Univereity  of  Alabama  at  Birmingham, 
1719  Sixth  Avenue  South,  Birmingham, 
AL  35294-0021,  (205)  934-8900.  Grant: 
$99,998. 

4.  Georgia  State  Univereity.  Dr.  David 
J.  Sjoquist.  Georgia  State  Univereity, 
Univereity  Plaza,  Atlanta,  GA  30303. 
(404)  651-3995.  Grant:  $100,000. 

5.  Univereity  of  Memphis,  Mr. 
Norman  S.  Trenk,  University  of 


Memphis.  Clement  Hall.  Room  427. 
Memphis,  TN  38152,  (901)  678-2533. 
Grant:  $99,959. 

6.  Univereity  of  Tennessee-Knoxville. 
Ms.  Madetine  Rogero,  Univereity  of 
Tennessee-Knoxville.  404  Andy  Holt 
Tower,  Knoxville,  TN  37996,  (423)  974- 
4542.  Grant:  $100,000. 

Midwest 

7.  DePaul  Univereity,  Ms.  Clarice 
Heam.  DePaul  Univereity,  1  East 
Jackson  Blvd..  Chicago,  IL  60604,  (312) 
362-6138.  Grant:  $100,000. 

8.  University  of  Illinois  at  Urbana,  Dr, 
Kenneth  M.  Reardon,  Univereity  of 
Illinois  at  Urbana.  801  South  Wright 
Street.  109  Coble  Hall.  Champaign,  IL 
61802.  Grant:  $99,990. 

Southwest 

9.  University  of  Texas  at  Austin,  Dr. 
Robert  Wilson,  Univereity  of  Texas  at 
Austin,  P.O.  Box  7726,  Austin,  TX 
78713,  (512)  471-4962.  Grant:  $99,999. 

Dated:  December  12. 1997. 

Paul  A.  Leonard, 

Deputy  Assistant  Secretary  for  Policy 
Development. 

(FR  Doc.  97-33212  Filed  12-16-97;  8:45  am] 
SNxsto  coos  «is.a»^ 


DEPARTMENT  OF  HOUSmQ  AND 
URBAN  DEVELOPMENT 

[Docket  Na  FR-4206-H-02I 

AnnounoOTMnt  Of  Funding  Awards  for 
Floeal  Ymt  1997;  HIapanic  Serving 
InalHiftions  Worit  Study  Program 

AOENCY:  Office  of  the  Assistant 
Secretary  for  Policy  Developm«it  and 
Research.  HUD. 

ACnON:  Aimouncement  of  funding 
awards. 


StMMARV:  In  accordance  with  section 
102  (a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  1997  Hispanic-Serving 
Institutions  Work  Study  Program  (HSI- 
WSP).  The  purpose  of  this  document  is 
to  annotmce  the  names  and  addresses  of 
the  award  winnere  and  the  amount  of 
the  awards  to  commimity  college  to  be 
used  to  attract  economically 
disadvantaged  and  minority  students  to 
pre-professional  careere  in  community 
and  economic  development,  community 
planning  and  community  management, 
and  to  provide  a  cadre  of  well-quahfied 
professionals  to  work  in  local 
community  building  programs. 
POfl  RMTHER  INF0MNATU3N  CONTACT:  Jane 
Karadbil.  Ofiice  of  Univereity 
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Partnerships.  U.S.  Department  of 
Housing  and  Urban  Development.  Room 
8110.  451  Seventh  Street.  SW, 
Washington.  DC  20410.  telephone  (202) 
70»-1537.  extension  218.  To  provide 
service  for  persons  who  are  hearing-  or 
speech- impaired,  this  number  may  be 
reached  via  TTY  by  dialing  the  Federal 
Information  Relay  Service  on  (800)  877- 
8339.  or  202-708-1455.  (Telephone 
numbws.  other  than  the  "800"  TTY 
number,  are  not  toll  free.) 


MlON:TheHSI- 

WSP  is  administered  by  the  Office  of 
Univeratty  Partnerships  under  the 
Aaalstant  Secretary  for  Policy 
Development  and  Reseerch.  The  Office 
of  University  Partnerships  administers 
HUD's  ongoing  grant  programs  to 
institutions  of  higher  education  and 
ciMtas  initiatives  through  which 
colleges  and  universities  can  bring  their 
traditional  missions  of  teaching, 
tuaoarrh.  service,  and  outreach  to  bear 
on  the  pressing  local  problems  in  their 
communities. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.512. 

The  HSI-WSP  was  created  through  an 
earmark  of  funds  appropriated  for  the 
Community  Development  Worln  Study 
Program.  Eligible  applicants  are  private 
non-profit  Hispanic-serving  community 
colleges  having  qualifying  academic 
^i^fyiMM  Each  participating  institution  of 
higher  education  can  be  funded  for  a 
minimum  of  three  and  a  maximum  of 
ten  studenU.  The  HSI-WSP  provides 
each  participating  student  up  to  $12,200 
per  year  for  a  work  stipend  (for 
intenuhip-type  worli  in  community 
building)  and  tuition  and  additional 
support  (for  books  and  other  expenses 
related  to  the  academic  program). 
Additionally,  the  HSI-WSP  provides  the 
participating  institution  of  higher 
education  with  an  administrative 
allowance  of  Si  .000  per  student  per 
year.  On  April  9. 1997  (62  FR  17498). 
HUD  published  a  Notice  of  Funding 
Availability  (NOFA)  of  $3  million  in  FY 
1997  funds  for  the  Hispanic-Serving 
Institutions  Work  Study  Program.  The 
Department  reviewed,  evaluated  and 
scored  the  applications  received  based 
on  the  criteria  in  the  NOFA.  As  a  result, 
HUD  has  funded  the  applications 
announced  below,  and  in  accordance 
with  section  102(a)(4)(C  )  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (103 
Stat  1M7.  42  U.S.C.  3545).  the 
Depstment  is  publishing  details 
concerning  the  recipients  of  funding 
awards,  as  follows: 


Ltol  oT  Awardees  for  Grant  Aaaiataaoe 
Under  the  FY  1996  Hispanic-Serving 
Institutioiis  Work  Study  Program  • 
Funding  Competition,  by  Name, 
Addresa,  Phooe  Number,  Grant 
Amount,  ami  Number  of  Studenta 
Funded 

New  York/New  Jeney 

1.  Hudson  County  Community 
College.  Dr.  Estelle  F.  Creenbets. 
Hudson  County  Community  College.  25 
Journal  Square.  Jersey  City.  NJ  07306. 
(201)  714-2103.  Grant:  $91,400  to  fund 
five  students. 

2.  Hcmtm  Community  College,  Dr. 
Salvatore  Martino.  Hostos  Community 
College.  500  Grand  Concourse  B-447. 
Bronx.  NY  10451.  (718)  5HM»73. 
Grant:  $127,720  to  fund  five  studenta. 

3.  Fiorello  H.  LaGuaidia  Community 
College.  Dr.  Harry  N.  Heineman. 
Fiorello  H.  LaGuardia  Community 
CoUoM.  31-10  Thomson  Avenue,  Long 
blMd.  NY  11101.  (718)  482-5203. 
Grant:  $84,300  to  fund  five  students. 

Midwest 

4.  St.  Augustine  College.  Dr.  Joequin 
Villegas.  St.  Augustine  College,  1333  W. 
Argyle.  Chic^o.  IL  60640.  (773)  772- 
1760.  Grant:  $128,200  to  fund  five 
studenta. 

Southwett 

5.  El  Paso  Community  College.  Mr.  C 
Alfred  Lawrence,  EI  Paso  ConunuiUty 
College.  P.O.  Box  20500.  El  Paso.  TX 
79998.  (915)  594-2238.  Giant  $121,470 
to  fund  five  studenta. 

Pocific/HawaU 

6.  Pasadena  City  College.  Ms.  Linda 
Stroud.  Pasadena  Qty  College,  1570  E. 
Colorado  Blvd..  Pasadena.  CA  91106. 
(818)  585-7404.  Grant:  $131,960  to  fund 
five  studenta. 

7.  Desert  Conununity  College  District, 
Dr.  Dan  M.  Baxley.  Desert  Community 
College  District.  43-500  Monterey 
Avenue.  Palm  Desert.  CA  92260.  (760) 
773-2506.  Grant  $121,220  to  fund  five 
studenta. 

8.  Los  Angeles  Trade-Technical 
College,  Dr.  Denise  G.  Fairchild,  Los 
Angetoa  Trade-Technical  College.  400 
West  Washington  Blvd.,  Los  Angeles. 
CA  90015.  (213)  744-9065.  Grant: 
$132,000  to  fund  five  studenta. 

9.  Compton  Community  College,  Mr. 
Ron  O.  Chatman,  Compton  Community 
College,  111  E.  Artesia  Blvd..  Compton, 
CA  90221.  (310)  637-2660.  Extension 
2852.  Grant:  $106,500  to  fund  five 
studenta. 

10.  Los  Angeles  Harbor  College,  Ms. 
Clare  Adams.  Los  Angeles  Harbor 
College,  1111  Figueroa  Place, 


Wilmington,  CA  90744,  (310)  522-8318. 
Grant:  $128,700  to  fund  five  studenta. 

11.  Fresno  City  College,  Ms.  Driwrah 
J.  Ikeda.  Fresno  Qty  College,  1101  E. 
University  Avenue.  Fresno,  CA  93741, 
(209)  442-6000.  Extension  8641.  Grant: 
$132,000  to  fund  five  studenta. 

12.  Rancho  Santiago  College.  Ms. 
Gloria  Guzman,  Rancho  Santiago 
College,  1530  W.  17th  Street,  Santa  Ana. 
CA  92706,  (714)  564-6810.  Grant: 
$132,000  to  fund  five  studenta. 

Dated:  DKembar  9. 1997. 
Paal  A.  Laeaard. 

Deputy  AatiaUmt  Secntmy  for  Policy 
Dtv^pamnt. 
(FR  Doc.  97-33211  Filed  12-18-97;  8:45  am) 


DEPARTMENT  OF  HOUSMQ  AND 
URBAN  DEVELOPMBIT 

fOocbil  Moa.  FR-«0t»-M-02.  FR-4194-M- 
Ot.  Ffl-41«-N-09.  FII-4W7-H-03,  F»- 
4«8-IMtt.  and  FW  OX  08] 

AiNWunoOTMnt  Of  Fundbio  AvMTdB  for 
Roeal  Yoar  1M7  for  «•  Rontai 
Vouchor  and  RmiM  CorWIcMo.  Family 


Oufflclancy  PioQraina 

AOBCV:  Office  of  Public  and  Indian 

Housing.  HUD. 

ACTION:  Announcement  of  funding 

awards. 


;  In  accordance  with  section 

102(aK4XC)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  thta  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  CPY)  1997  to  housing 
agencies  (HAs)  under  the  Section  8 
rental  voucher  and  rental  certificate 
programs.  The  purpose  of  this  Notice  is 
to  publish  the  names  and  addresses  of 
the  award  winners  and  the  amount  of 
the  awards  made  available  by  HUD  to 
provide  rental  asstatance  to  very  low- 
income  families. 

FOR  PUmNEII  ■rOOMATION  OONT  ACT: 
Gerald ).  Benoit.  Senior  Program 
Advisor,  Public  and  Assisted  Housing 
Delivery.  Room  4220.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington.  DC 
20410-8000.  telephone  (202)  708-0477. 
Hearing-  or  speech-impaired  individuals 
may  c2\  HUD's  TTY  number  (202)  708- 
4594.  (These  telephone  numbers  are  not 
toll-free) . 

SUPPLaen-ARY  MFOIWATICN:  The 
regulations  governing  the  rental 
certificate  and  rental  voucher  programs 
are  published  at  24  CFR  parta  882  and 
887.  respectively,  and  24  CFR  part  982. 
The  regulations  for  allocating  housing 
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assistance  budget  authority  imder 
section  213(d)  of  the  Housing  and 
Community  Development  Act  of  1974 
are  published  at  24  CFR  part  791, 
Subpart  D. 

The  purpose  of  the  rental  voucher  and 
rental  certificate  programs  is  to  assist 
eligible  fiqnilies  to  pay  the  rent  for 
decent,  safe,  and  sanitary  housing.  The 
FY  97  awards  announced  in  this  notice 
were  selected  for  funding  consistent 
with  the  provisions  in  the  Notice  of 
Funding  Availability  (NOFAs) 
published  in  the  Federal  Rq^iater  on 
October  30, 1996  (61  FR  56091).  April 
10,  1997  (62  FR  17666),  April  10, 1997 
(62  FR  17672).  AprU  18, 1997  (62  FR 
•19208),  May  1, 1997  (62  FR  23912)  and 
August  1, 1997,  (62  FR  41407),  and  June 
23, 1997  (62  FR  33952). 

The  October  30, 1996  (61  FR  56091) 
NOFA  made  available  rental  certificates 
and  rental  vouchers  for  persons  with 
disabilities  in  support  of  designated 
housing  allocation  plans. 

The  April  18, 1997  (62  FR  19208) 
NOFA  made  available  rental  certificates 
for  the  Family  Unification  Pn^ram  to 
assist  families  for  whom  the  la^W  of 


adequate  housing  is  a  primary  factor  in 
the  separation,  or  imminent  separation, 
of  children  from  their  families. 

The  April  10, 1997  NOFA  (62  FR 
17666)  made  available  rental  certificates 
and  rental  vouchers  for  persons  with 
disabilities  under  the  Kfeinstreaim 
Housing  Program. 

The  April  10, 1997  NOFA  (62  FR 
17672)  made  available  rental  certificates 
and  rental  vouchers  for  non-elderly 
persons  with  disabilities  in  support  of 
designated  housing  allocation  plans.  In 
addition,  funds  were  also  made 
available  for  non-elderly  disabled 
fomilies  in  connection  with  certain 
Section  8  project-based  development 
where  the  owner  has  established  a 
prefiBrence  for  the  admission  of  elderly 
households. 

The  May  1. 1997  (62  FR  23912)  NOFA 
made  available  Section  8  Family  Self- 
Sufficiency  (FSS)  Coordinator  funds  to 
hire  FSS  program  coordinators.  The 
August  1. 1997  NOFA  made  a  correction 
to  the  May  1  NOFA  to  extend  the 
deadline  date  for  submission  of  the 
required  FSS  certification. 


The  June  23, 1997  (62  FR  33952) 
document  made  available  rental 
certificates  and  rental  vouchers  to  HAs 
in  connection  with  public  housing 
demolition  and  disposition  to  provide 
relocation  assistance  and  replacement 
housing. 

A  total  of  $441,500,299  of  budget 
authority  for  rental  vouchers  and  rental 
certificates  (27,887  unita)  was  awarded 
to  recipients  under  all  of  the  above 
mentioned  categories. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  these  programs 
are  14.855  and  14.857. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  StaL  1987. 42 
U.S.C  3545),  the  Department  is 
publishing  the  names,  addresses,  and 
amotmta  of  those  awards  as  shown  in 
Appendix  A. 

Dated:  Dec8ml)er  15, 1997. 
Kavin  Emanuel  Marckaua, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

oooe  4tis-as-« 
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UMTS        ABABB 


OVAWi 


ANCXntOGSAMS 


UNITS 


AWAKD 


SUI 


CAMBUDGKHA 
QUINCYHA 
BARNSTABLE  HA 
BRUNSWICK  HA 
HA  HIGH  POINT 
HAGKBINSBORO 
DOVnHA 
LAKEWOODHA 
ALBUQUBBQUE  HA 
HA  or  ROCHESTER 
SPRINGIIEU)  METAA . 
ASHTABULA  MHA 
BUTLER  COUNTY  HA 
PAWIUCKET  H  A 
NORTH  ntOVmiNCE  HA 


Xm  GREBN  STREET.  CAMBRmCE.  MA.  9X139 
m  CLAY  STRDT.  QUDCY.  MA.  ttlTt 

lu  aoun  ST.  hyanms.  ma.  tifn 

PO  BOX  A.  BRUNSWICK.  MB,  Mtn 

P  O  BOX  1779.  HIGH  POOfr,  NC.  27M1 

P  O  BOX  213S7,  GRXINaBOKO.  NC.  n4M 

a  WHII'IIER  SnXBT.  DOVm,  NB.  tJBM 

P  O  BOX  1543,  LAKEWOOO,  Nl.  «BTI1 

lt4t  UraVERSnY  BLVD.  as.  ALBUQUBRQUB,  NM,  tnW 

14a  WEST  AVENUE,  ROCBESIBR.  NY,  Mill 

437  EAST  JOHN  SIREET.  SPRINGPIBLD.  OB.  4SM5 

PO  BOX  2391.  3iN  LAKE  AVENUE,  ASHTABULA.  OH, ' 

PO  BOX  1917,  BVTUR.  PA.  UM3 

214  ROOSEVELT  AVE,  PO  BOX  13t3,  PAWTUCKET,  Rl,  WMX 

MS  CHARLES  SnBEf.  NOKTB  PROVDRNCB.  RI.  «M« 


IM 

S34n.SM 

IM 

3,975,Mt 

IM 

(,14S,lM 

IS 

3S5.74t 

«33,3M 

MljHi 

M(,7K 

lasijm 

IJMJM 

473,»1» 

l.B2331t 

A^VaVfM^V 

«2»,2M 

19 

24M.14t 

» 

727,at 

OTY  OP  SANTA  BARBARA  H/A 

IMPERIAL  VALLEY  HA 

BOULDBR  CITY  HA 

WILMINGTON  HA 

LEXINGTON-PAYEnE  UR  CO  H/A 

CAMBBIDGEHA 

HAGBEBNSBORO 

HA  WmSTON-SALEM 

OMAHA  HA 

HA  OP  ROCHESTER 

LUCAS  MHA 

HA  CTTY  OF  SALEM 

BURLINGTON  HA 


MS  LAGUNA  ST.  SANTA  BARBARA,  CA,  93in 

14tl  D  STREET.  BRAWLBY,  CA.  «2227 

3Ut  BROADWAY  AVE,  BOULDOt.  CO.  ftSM 

4M  WALNUT  STREET,  WILMIWCTON,  DB,  IMBl 

435  BAMrA""  ST,  LBXINGTOH^AYEriE  U,  KY.  < 

27*  GREEN  STRIBT.  CAMBRIDGE,  MA.  4209 

P  O  BOX  3US7,  GREENSBORO.  NC.  27424 

941  CLEVELAND  AVENUE.  WINSTON-SAUm,  NC,  2n41 

S44  SOUTH  27TH  STREET.  OMAHA.  NE,  Cn«S-lS21 

144  WEST  AVINUE,  ROCHESIIR,  NY.  14411 

PO  BOX  477, 435  NIBRASKA  AVINUB.  TOLIDO.  OH.  4307 

PO BOXtM,  SALEM,  OR.  IJJH  MM 

234  ST  PAUL  SIRIBT,  BURLINGTON,  VT.  45441 


MB 

S34<4>44 

4» 

«l,41l 

91 

1315,214 

n 

1354,ill 

JS 

791315 

Mi 

3,154,9# 

II 

924311 

n 

1,4U,IIS 

m 

13»,7M 

» 

472374 

m 

3,453.144 

44 

932^475 

III 

2394J44 

MOBILE  HOUSD«IC  BOARD 

COUNTY  or  RIVERSn»E  HA 

CLEARWATER  H/A 

NEW  ORLEANS  HA 

WESTBROOKHA 

HA  or  KANSAS  CTTY.  MO 

JEROYCTTYHA 

NEW  YORK  CrrV  HA 

BITTLER  COUNTY  HA 

CLARION  COUNTY  HA 

KNOXVnXE  COMM  DEV  CORP 

CEDAR  CTTY  HA 

VIRGINIA  H9C  DEV:  AUTB 


P  O  BOX  1345,  MOBILK,  AL  34433 

SSS5  ARLINGTON  AVE,  RIVERSniE,  CA  92544 

P  O  BOX  9f4,  CLEARWATn,  PL  34417 

91t  CARONDELET  SIRIBT,  NEW  ORLEANS,  LA  71131 

P.O.  BOX  349,  WESIVROOK.  Ml  44492 

ni  BROADWAY.  KANSAS  CnY.  MO  441I5-4145 

444  US  HIGHWAY  /I,  JERSEY  CTTY,  Nl  47344 

254  BROADWAY,  NBW  YORK,  NY  14447 

P.O.  BOX  1917,  BUTLBR,  PA  14443 

ONB  NORTH  SDCn  AVIMUE,  CLARION,  PA  14214 

P  O  BOX  3429.  KNOXVnXB,  m  37937-3429 

2394  W.  HWY  54,  SUITE  7,  CEDAR  CTTY,  UT 14734 

441  S.  BELVIDBRE  STREET,  RICHMOND,  VA  23225 


$757355 
$1395,195 
$1314354 

$571345 
$1,714314 
$2374354 
$«341,S4 
$4327394 
$1,1U315 

$147325 
479315 

$574345 


I233B315 


HOUSWG  AGBNCY 
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AE^BBS 


66643 


UNTTS  AWARD 


MOBILB  H0USD4G  BOARD 

CiTYOFMESA 

ANAHEIM  HA 

WILMINGTON  HA 

ANNE  ARUNDEL  COUNTY  HA 

WESTBROOKHA 

MADISON  HEIGHTS  HSG  COMM. 

UA  GREENSBORO 

KEENEHA 

TRUn  OR  CONSEQUENCES  HA 

HA  CTTY  OP  SALBM 

BLAIR  COUNTY  HA 

CLARION  COUNTY  HA 

KNOXVnXE  COMM  DEV  C(MtP 

HA  CITY  W  MCHUSANTOWN 

TaUbfcr] 


P  O  BOX  1345,  MOBIIB,  AL  34433 

415  N.  PASADDIA  STREET,  MESA.  AZ  $5241.5914 

241  S.  ANAHEIM  BLVD..  2ND  PL,  ANAHEIM,  CA  92805 
494  WALNUT  STREET,  WILMINGTON,  DE  19841 
78K  GORDON  COURT,  GLEN  BURNS,  MD  21441 
P.O.  BOX  349,  WESTBRO(MC  ME  44892 

344  W.  THnmSN  MILE  RD..  MADISON  HEIGHTS.  M  484n 

P  O  BOX  2Ut7,  GREENSBORO,  NC  27424 

145  CASTLE  SIRBET,  KEENE,  NH  43431 

188  S.  CEDAR  ST,  TRUTH  OR  CONSBQinNCES,  NM  87941 

PO  BOX  888.  SALEM,  OR  9738M888 

P.O.  BOX  147,  HOLLIDAYSBURC.  PA  144tt 

ONE  NORTH  SDCTB  AVENUE,  CLARION,  PA  14214 

P  O  BOX  3429,  KNOXVnXB.  1T«  37^7.3439 

517  PAIRMONT  AVENUE.  PAIRM(NfT,  WV  24S54 


e 

148 
188 


58 
98 
58 
98 
28 
98 
22 
98 
58 
39 


$131)398 

$2321,155 

$3,733328 

$3323,785 

$3352388 

$1348324 

$1,111,144 

$I3S5.U8 

$1.198398 

$425325 

$1.119388 

$534378 

$9«375 

$938388 

8C29,788 


MANSIELDMHA 


PO  BOX  1829, 198  PARK  AVENUE  WEST.  MANSFIELD.  OH,  44981  158 


$253344 


DALLAS  HA 

HSG  AUTH  arv  OF  PARIS 

MARSHALL  HA 

NACOGDOCHES  HA 

ARK.1EX  COUNCIL  OF  GOVTS 

DEEP  EAST  TX  COtmOL  OF  GOVTS 


3939  N  HAMPTON,  DALLAS,  TX.  7S2U 
P  O  BOX  488,  PARIS,  TX,  75441-408 
P  O  BOX  489,  MARSHALL,  TX,  75471-8689 
715  SUMMTT  ST,  NACOGDOCHES,  TX,  75941 
P  O  BOX  5387,  TEXARKANA,  TX,  75585 
274  E  LAMAR,  JASPER,  TX,  75951 


328 

$4,141384 

25 

221392 

28 

143398 

85 

282344 

48 

489,184 

98 

399,734 

8Mn3>«8 


CTTY  OF  BUFFALO 
ALLEGHENY  COUNTY  HA 
HSG  AUTH  OF  PTTTSBURGH 


241  CITY  HALL45  fOAGARA  SQUAR,  BUFFALO,  NY.  14242  58 

341  POURIH  AVENUE  FIDELITY  BL,  PTTTSBURGH.  PA,  15222  58 

PO  BOX 435.  PITTSBURGH,  TX,75iM  j| 


$539374 
44730 
1433N 


BOSTON  HA 

HA  OF  KANSAS  CTTY,  MO 


52  CHAUNCY  STREET,  BOSTON,  MA,  42111 
712  BROADWAY.  KANSAS  CITY,  MO,  44185 


$943394 

714,124 


$1397314 


BOSTON  HA 

HA  OF  GLOUCESTER  COUNTY 
HA  OF  SYRACUSE 
THURSTON  COUNTY 

T««Afcrl 


52  CHAimCY  SIREET,  BOSTON,  MA,  42111 

223  S  EVERGREEN  AVE,  WOOOBVKV,  NJ,  L 

514  BURT  STREET,  SYRACUSE,  NY,  13242.3999 

585  WEST  FOURTH  AVENUE,  OLYMPIA.  WA.  MS81p 


Ul 

38 
25 


$217384 
443344 
122348 
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UtfllS        ASABfi 


HALBD8 

LITTLIIOCKHA 

CITY  or  YUMA  BA 

COUNTY  or  LOS  ANGELSS  HA 

cn  Y  or  LOS  angius  ha 

HA«r*a  COUNTY OrKSKN 
COUNTY  or  CONimA  COOTA  HA 
COUNTY  or  SAN  MATKO  HA 
COUWIY  or  MBCID  HA 
COUNTY  or  SAN  X>AQUIN  HA 
COUNTY  or  STAMSLAUS  HA 
COUNTY  OrmSNO  HA 
OTYOrOXNAHDHA 
COUNTY  or  MONnaKY  HA 
CITY  or  SAN  HUKNAYINTUKA  HA 

SA^^rA  claba  county  ha 

COUNTY  or  SANTA  CLAKA  HA. 

SAN  DBCO  HOUSmC  COMMISSION 

SANl'A  CBUZ  COUNTY  HA 

■AOTVOrNArA 

HA  or  THB  CTTY  or  SANTA  rAULA 

OTY  or  SANTA  BAHBAKA  HA 

COUNTY  or  yammA  awea  ha 

OTY  or  SANTA  ANA  HA 

OKANCC  COUNTY  HA 

ANAHEBiHA 

COUNTY  or  SAN  DBGO 

COMM  SOtY  DDT  BL  DOHADO  CO 

COLOHADO  STBINGS  HA 

CONN  MPT  or  SOCIAL  snviCES 

D.C  HA 

OBLANDOH/A 

MfTBODADBHA 

HA  MEYAB»  COUNTY 

BIALBAHB/A 

BROWABD  COUNTY  HA 

HA  PALM  BBACH  COUNTY 

HA  PASCO  COUNTY 

HA  ATLANTA  GA 

anUX  OTY  HOUSmG  SBBVICBS 

CTTY  or  CB>AB  BAfDS 

MIHOBTTYID  IOWA  BBCKMAL  HA 

IDAHO  H8C  AND  PINANCK  ASSOC. 

EAST  ST  LOUIS  HA 

CHICAGO  HA 

HABOCKPOBD 

HA  or  THE  COUNTY  or  COOK 

HAKANKAOZ 

DUPAGE  COUNTY  ILLINOIS 

CTTY  OPINDIANAPOLIS 

INDIANA  DBPT  OP  HUMAN  SBBY 

WICHTTAHA 

HA  OK  LOUISVILLE 

HA  or  JEPPEBSON  COUNTY 

CTTY  OP  LOUISVILLE 

NEWOBLEANSHA 

BOSTON  HA 

MA.JE.O.CJ>. 

HA  or  PBINCE  GEOBGES  CO 


P  O  BOX  513,  LDDS.  AL,  SMM 
MM  WOirB  SIBBT.  LITTLE  BOCK.  AB.  TJJtH 
1381  W.  COLOHADO  SmiT.  YUMA.  AZ,  tS3M 
]  COBAL  CnCLE.  MONTEBBY  PABK.  CA  MM 
Km  WILSHIBE  BLVD..  LOS  ANGELES.  CA.  MIST 
S25  BOBSBTS  LANE.  BAKEBSTIBLD.  CA.  f33M 
S1J3  BSnXnXO  Sr.  P  O  BOX  37M.  MABTINEZ.  CA.  MSS3 

4M  PENINSULA  AVE.  SAN  MATEO.  CA.  MMl 
418  U  STBEET.  kMBCED.  CA.  fS9M 
PO  BOX 4«r.  STOCKTON.  CA.fSMl 
P  O  BOX  3MS.  MODESTO.  CA.  9S9S3 

POBOXllMS.fBBa«O.CA.«STH    

14M  COLONU  BOAD.  OXNABD.  CA.«M> 

123  BICO  SIBEBT.  8AIINAS,  CA, 99M7 

P  O  BOX  IMS.  VENTURA.  CA.  MMI 

SeS  WEST  JULIAN  STBEET.  SAN  JOSE,  CA.  MIM 

MS  WEST  JUUAN  ST.  SAN  JOS.  CA,  Mil* 

M2S  NEWTON  AVE.  SAN  DIEGO.  CA.  MIU-MU 

aiM  •  418T  AVE,  CAPfTOLA.  CA,  MNt 

P.  O.  BOX  Ml,  NAPA,  CA.  M89» 

P  O  BOX  414.  SANTA  PAULA.  CA.  MM 

MS  LACUNA  ST.  SANTA  BABBABA.  CA.  f3Ml 

M  flOVra  GLflWI  DBIVB,  CAMABHIO.  CA.MI1I 

M  avic  cxNim  plaza,  santa  ana.  ca.  9rm 

MO  N  BBOADWAY.  SANTA  ANA,  CA.  ttMi  

MI  S.  ANAHOM  BLVD..  JND  PL,  ANAHBM.  CA,  MSM 
5355  OVEBLAW  AVE..  BLDG.  2.  BM.  M3.  SAN  DIEGO.  CA,  92123 
3M  PAB  LANE,  PIACEBVILLB.  CA,  9MC7 
P  O  BOX  1S7S.  COLOHADO  SPBB4GS.  CO.  IMtS 
as  aWOUHWBY  STBEET,  HABTTOHD.CT.  MIM. 
1133  N0B1H  CAPTTOL  SnUBT  NB.  WAaBNCTON.  DC.  2IM2 
3M  BEEVES  COURT.  ORLANDO.  fL,  SMIl 
2153  CORAL  WAY.  MUM.  PL,  S3MM09 
P  O  BOX  S3S,  IMRRnr  MLAND.  PL.  S»S2 
M EAfT 7TH  SIRBBT.  BALBAH, PU»M 
1773  NORTH  STATE  BOAD  7.  LAUD8RBLL,  PL,  533U 
3432W  451B  SIBEBT.  WEST  PALM  KACH.  PL.  SMtT 
522  AUTUMN  DB,  DADE  OTY,  PL.  SXiS-rm 
7M  WEST  PEAOmBB  SIBEBT  NB.  ATLANTA.  GA.  3I3M 
BOX  447. 5»  ORPWM  BUOJNNG.  SNUX  OtTY,  lA,  511M 
OTY  HALL.  CB»AB  BAPDS.  lA,  SMIl 
ItM  CENIBAL  AVENUB.  PORT  DODGE,  lA,  SMM 
50  W  MYBTLE  STBEBT.  POR  7M».  BOMB.  ID,  tJTW-lM* 
M3  N  2VIH  SIBEBT.  EAST  ST  LOUS.  IL,  i23M 
CM  WBST  JACKSON  BLVD.  CHICAGO,  a,  MMS 
331  ISni  AVE.,  BOCKPORD,  IL,  ClUf 
S9EVANBUBBN  SUHB  IfU.  CHICAGO.  IL,  MM5 
PO  BOX  UM.  KANKAKEE.  IL.  MMI 
USA  S.  COUNTY  PABM  BOAD.  WBEATON.  IL,  MIST 
PIVE  INDIANA  SQ..  SECOND  PLOOR.  DONANAPOLIS.  IN.  4CM4 
nsi  N.  ILLINOIS  P  O  BOX  7M3.  DOMANAPOUS.  IN  4CMT 
455  N  MAIN  CITY  HALL  IITH  PLO,  WICHTTA,  KS,  «72t2.eM4 
4M  S.  Vra  ST.,  LOUISVILLE.  KY.  4IM3 

Ml  VINE  STBEET.  LOUISVIUX.  KY.  4IM4-ie44       

Ml  WEST  JEPPEBSON  SIBEET,  LOUISVILLE,  KY,  4IM2-373B 

91t  CABONDELKT  SIBEBT,  NEW  OBLEANS.  LA.  71131 

53  CBAUNCY  STBIBT,  BOSTON,  MA,  Mill 

IM  CAMBBIDGE  ST.  BOSTON.  MA.  I2M2 

MM  PEPPEBCOBN  PLACE.  LANDOVEB.  MD.  leTM 


M 

tn4354 

IM 

M»,T4g 

IM 

S27.MI 

IM 

1JS34M 

m 

S4S30 

M 

tn.iH 

IM 

•44.Ma 

M 

57532 

IM 

7473« 

m 

MS^MB 

m 

3*2,333 

m 

335.SI3 

m 

4iBJMS 

m 

SS2JO 

m 

371,533 

m 

5n.KI 

m 

S51,M2 

m 

SMJtH 

m 

mijta 

m 

772433 

IS 

IMjWS 

m 

381.954 

m 

«njn3 

M 

85^ 

IM 

BM^P 

IM 

umjm 

21 

IC3.224 

3f 

mjm 

Si 

I93.T1S 

IM 

7M,1M 

MB 

ljBM.715 

IM  B72/IM 


MB 

9I44M 

SI  . 

3454M 

IN 

7M.fM 

SI 

I9M99 

IM 

4n,iiM 

M 

»3M 

Ml 

4S3jn2 

Ml 

441,173 

Ml 

BM.711 

Ml 

4mjm 

SI 

smjH 

a 

315429 

SI 

427J34 

Ml 

542,425 

IM 

SMJ52 

IM 

57345i 

IM 

SK4M 

Ml 

4M,M2 

IM 

mjta 

IM 

tf33M 

Ml 

Uijm 

Ml 

977.1M 

Ml 

>M,HI 
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HOuaNG  ACBWrv 


AKSIS 


UnS        ASABB 


BALTDMMa  COUNTY,  MD 

MAINE  STATE  HA 

DEIBOrr  HOUSDIG  DEPABTMKNT 

CITYOrPONTUC 

SAGINAW  HSG  COMM. 

CITY  or  PLYMOUTH  HSG  COMM. 

STPAULPHA 

METROPOLITAN  COUNCIL 

HA  OP  KANSAS  CTTY,  MO 

ST.  LOUIS  COUNTY  HA 

HA  HIGH  POINT 

BAGREENS80K0 

HADUBHAM 

HA  BOWAN  COUNTY 

EWABkHA 

EUZABBIHHA 

JEKSEYCrfYHA 

PATEKSONHA 

CAKTEBETHA 

LAKEWOODHA 

MONMOUTH  COUNTY  HA 

NJ  DEPT.  OF  COMM.  AFFADtS 

HA  OF  SYRACUSE 

NEW  YORK  OTY  HA 

TOWN  OF  AMHERST 

CTFY  OF  UnCA 

NY  STATE  HSG.  PIN.  AGENCY 

NY  STATE  HSG.  PW.  AGENCY 

COLUMBUS  METRO.  HA 

CINCINNATI  METROPOLITAN  HA 

DAYTON  METROPOLITAN  HA 

ZANESVILLE  MET  HA 

LORAIN  MHA 

CHILUCOTHE  MET  HA 

HAMILTON  COUNTY 

TULSA  HA 

MUSKOGEE  HA 

PHILADELPHIA  HA 

ALLEGHENY  COUNTY  HA 

WESTMORELAND  COUNTY  HA 

LANCASTER  HA 

LEHIGH  COUNTY  HA 

PUERTO  RICO  DEPT  OF  H0USD*4G 

MEntOPOUTAN  DEV  *  HA 

HACROSSVILLE 

FORTWORIVHA 

SAN  ANTONIO  HA 

DALLAS  HA 

TARRANT  COUNTY 

ARLINGTONBA 

HA  (^  THE  COUNTY  or  SALT  LAKE 

FAIRFAX  CO  RED  AND  HA 

YDtGINU  HOUSING  IMEV  AUTH 

BURLINGT(»(  BA 

VERMONT  STATE  HA 

HA  COUNTY  OF  KING 

HARITCMU)  HSG  AUTH 

CHARLESTCmHA 

BUNTINGTONBA 


TMdi 


4M  WAMUNUTUN  AVENUE.  TOWSON.  MD.  21214 

353  WAIKR  STREET.  AUGUSTA.  ME,  •433*4i33 

2211  ORLEANS,  DBntOIT,  MI.  483r 

IMI  WEST  WIDE  IRACK  DRIVE,  PONIIAC,  WI.  4MS8 

2811  DAVENPORT,  BOX  A.  SAGINAW.  MI.  48M2 

IIM  SHERIDAN.  PLYMOUm,  MI,  48171 

4M  CEDAR  SIBEBT.  Wm  Ml,  ST.  PAUL,  MN,  5nil-22M 
230  E.  PIPTH  SIREBT,  ST.  PAUL,  MN,  55111 

TU  BROADWAY,  KANSAS  OTY,  MO,  MllS 

MiS  NATURAL  BBIDGE,  ST.  LOUIS,  MO,  <3U1 

P  O  BOX  17T9,  HIGH  POINT,  NC,  2T2(1 

P  O  BOX  2128T,  GBEENSBMtO,  NC.  374M 

P  O  BOX  ITaC,  DURHAM,  NC,  27712 

121  WEST  COUNCIL,  SUIR  IM.  SALISBURY,  NC.  281444347 

57  SUSSEX  AVENUE,  NEWARK.  NJ,  97193 

MS  MAPLE  AVSMUE.  EUZABEIH,  NJ,  0T3«2 

MO  US  BIGBWAY  #1,  JERSEY  OTY,  NJ,  0T3M 

M    VAN  HOUnN  STREET,  PAIXRSm,  HI.  0T9M 

94  ROOSEVELT  AVENUE,  CARIKRBT,  NJ,  OTOM 

P  O  BOX  1543,  LAKEWOOD.  NJ,  MTfl 

PO  BOX  30M,  FBEBHOLD,  NJ,  0TT38 

101  S.  BROAD  STREET  CN8M,  TRENTW«,  NJ,  0M2548M 

514  BURT  STREET.  SYRACUSE,  NY,  13302*3999 

250  BROADWAY,  NEW  Y(HtK.  NY,  lOOOT 

5583  MAIN  ST..  WILLIAMSVILLS.  NY,  14221 

ONE  KENNEDY  PLAZA,  UTICA.  NY,  13502 

(WE  FCMtDBAM  PLAZA,  BRONX,  NY,  10458 

ONE  FmraUM  PLAZA,  BRONX,  NY,  10458 

9«  EAST  PDTH  AVE.,  COLUMBUS,  CW,  43201 

W  WEST  CENTRAL  PARKWAY.  CINCINNATI,  OH,  45210 

MO  WAYNE  AVE,  DAYTON,  OH.  45410 

2T44  MAPLE  AVENUE.  ZANESVILLE.  OH,  43701 

IMO  KANSAS  AVENUE.  LORAIN.  OH,  44052.331T 

178  WEST  FOURTH  STREET.  CBILUCOTHE,  OB,  45MI 

138  EAST  COURT  ST  RM  SOT,  rhitoili.  OH  4<M2 

P  O  BOX  <349,  TULSA,  OK,  741484349 

300  N  40TH,  MUSKOGEE,  OK,  74401 

2012-18  CBESINUT  SIREET,  PHILADELPHIA,  PA,  19103 

341  FOmiTB  AVENUE  FIDELTTY  BL,  PHTSBURGH,  PA,  15222 

RJ>.  H,  BOX  223  S  GBEENGATE  R,  GREENSBURG,  PA,  15M1 

333  CBimCB  SIREET,  LANCASTER.  FA,  17M2'<253 

333  RIDGE  STREET,  EMMAUS.  PA.  18049 

606  BARBOSA  AVENUE,  P  O  BOX  213<5,  RIO  PIEDRAS,  PR,  00928 

701  axlH  STREET,  NASHVILLB-DAVIDSCm.  TN,  3720i 

202  niWIN  AVE,  CROSSVILLE,  TO,  38S5 

P  O  BOX  430,  FORT  WORTB,  TX.  74101 

P  O  DRAWER  UM,  SAN  ANTONIO,  TX,  78295 

3939  N  BAMPTON.  DALLAS,  TX.  75212 

IM  E  WEATHERFCHtD  S1RIXT,  FWtT  W(MtTB,  TX,  7<19M103 

401  W  SANFORD  SUITE  2M0,  ARLINGTON,  TX,  7M11 

3595  S.  MAIN  CTREET,  SALT  LAKE  OTY,  UT,  84115 

37M  PENDER  raoVE.  PADtPAX.  VA,  23830 

Ml  S.  BELVIDBBE  SIREET.  BICBMOND,  VA.  23220 

230  ST  PAUL  Snar,  BURUNGTCM.  VT.  MMI 

PO  BOX397,MONITBLIEB.VT,I5M1-0397 

15455  45TB  AVE  SO,  TUKWILA,  WA.  98U8 

IM  N(»TH  MAIN  SnOET,  HARTFORD,  WI,  53037 

PO  BOX M.CBARLBSrON,WV, 25321 

PO  BOS 2183, HUNnNGTON,WV, 25733 
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MO 
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102430 
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(39484 
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HOU5aNG  AGENCY 


lasns 


AWAW> 


ttttimJtbt^ 


DANBUKYHA 

CITY  or  JACKSONVIUX 

HA  TAMTA 

HAOCALA 

HA  ATLAKTA  GA 

BA  or  BALTIMORE  CITY 

DETROIT  dbuSDilG  DEPARTMENT 

JEI'iXY  CITY  HA 
NEW  YORK  Cmr  HA 
WASHINGTON  COUNTY  HA 
EL  PASO  HA 
ORANGE  (CITY)  HA 


2  MILL  RIDGE  ROAD  P  O  ROX  U,  DANBURY,  CT,  Wtlf 

UM  BROAD  SfREET.  JACKSONVILLE.  FL.  322t2 

1514  UNION  ST.  TAMPA.  FL,  33M7 

1415  N  E  32ND  nUUCK,  OCALA.  PL.  SMTt 

7M  WEST  PKACHIREB  STREET  NE.  ATLANTA.  GA.  3tM5 

417  E  PAYETTE  STREET.  BALTIMORE,  MD.  211t2 

aill  ORLEANS,  DETROIT,  MI.  4UtT 

4M  US  HIGHWAY  #1,  JERSEY  OTY,  N|.  Vmt 

im  BROADWAY.  NEW  YORK.  NY.  IMtT 

IM  CRUMRINE  TOWER  PRANKUN  ST,  WASHINGTON.  PA.  1S3B1 

MH  MOKTANA.  EL  PASO.  TX.  79N2 

P  O  BOX  3M7.  ORANGE,  TE.  7HS1 


» 

0345S 

45 

514J24 

U7 

l.M14St 

m 

MS.134 

5M 

935.744 

It 

2t3.MB 

1^ 

l4.Mi.3M 

SS 

9I7.nS 

If 

mjKU 

14 

1SM4B 

3W 

3.04.50 

34 

414411 

i/m 


rifaa/RaplMa 


AK  RSG  PINANCE  CORP 

WATXRBURYHA 

MIDIHXTOWNHA 

DANBURY  HA 

HAOCALA 

HA  ATLAKTA  GA 

LYNN  HA 

HA  OP  BALTIMORE  CITY 

ST.  LOUS  COUKTY  HA 

CITY  OP  LAS  VEGAS  HA 

COLUBSUS  METRO.  HA 

CHESTER  HA 

liA  or  cmr  of  Seattle 


PC  box  IMtJt.  ANCHORAGE,  AK.  99Sl#-lt» 

7B  LAKEWOOD  ROAD.  WATERBUtY,  CT.  M7M 

4B  BROAD  STREET.  KOMMXTOWN,  CT.  M457 

2  MILL  RIDGE  ROAD  P  O  BOX  M,  DANBURY.  CT.  MH* 

1415  N  E  32ND  TERRACE.  OCALA.  PL,  33474 

739  WEST  PBACVnUB  STREET  NB,  ATLAfCTA,  GA.  34345 

174  SOUTH  COiMON  STREET.  LYNN.  MA.  41945 

417  E  PAYETTE  SIRIST.  RALT1M0RE,  M>.  312t2 

mS  NATURAL  BRIDGE.  ST.  LOUS,  MO.  43U1 

P  O  BOX  1197.  LAS  VEGAS,  NV.  0125-197 

9i4  EAST  nm  AVE.,  COLUMBUS.  OH.  43341 

4  W.  4TH  STREET  P  O  BOX  3n,  CHESIER.  PA.  19414 

124  SUCTH  AVENUE  NORTH,  SEATTLE,  WA,  94149 


34 

Mi4,434 

19 

199.942 

S3 

573454 

34 

441324 

42 

mjm 

323 

A/mjm 

4 

99444 

142 

13M4U 

44 

343.4i4 

141 

1492,7M 

344 

34M.414 

1S2 

3.4374a4 

44 

BM3U 

COUrfTY  OF  LOS  ANGELES  HA 
QTY  OF  LOS  ANGELES  HA 
cmr  or  SACRAMENTO 
COUNTY  or  SANTA  CLARA  HA 

HA  OP  THE  cmr  or  uvsrmore 

ANSOMAHA 

GEORGU  RESnANTIAL  FIN.  AUTH 

BOSTON  HA 

MA..E.O.CJ>. 

HA  or  BALTIMORE  cmr 

ST.  CLOUD  HRA 
HELENA  HA 
DALLAS  COUNTY 
METROPOLITAN  DRV  A  HA 
BA  OP  THE  COUNTY  OF  SALT  LAKE 
NEWPORT  NEWS  REDEV  A  B/A 
FAIRFAX  CO  RED  AND  BA 
RIVER  PALLS  HA 


2  CORAL  CIRCLE.  MONTEREY  PARK.  CA,  917M 

2444  WILSaiRE  BLVD.,  LOS  ANGELES,  CA.  94457 

P  O  BOX  1834.  434  I  ST.  SACRAMENTO.  CA,  9SS12-1S34 

545  WEST  JULIAN  ST,  SAN  JOSE,  CA.  95114 

3243  LEAHY  WAY.  LIVERMORE,  CA.  94554 

75  CENTRAL  STREET.  ANSOraA.  CT,  44441 

44  EXECimVE  PKWY  SO,  SUTE  254.  ATLANTA.  GA,  343294W 

52  CHAUNCY  STREET.  BOSTON,  MA.  42111 

144  CAMBRIDGE  ST,  BOSTON,  MA.  42242 

417  E  PAYETTE  STREET.  BALTIMORE,  MD  21242 

419  MALL  GERMAIN.  8UTTE  2U.  ST.  CLOUD.  MN.  54341-34S9 

412  ABBEY  St,  HELENA.  MT.  59441 

411  ELM  ST,  DALLAS.  TX,  75242 

741  SUCTH  STREET.  NASHVILLB4UVIDS0N,  TN,  37344 

3595  S.  MAIN  STREET.  SALT  LAKE  CTTY,  UT.  M115 

P  O  BOX  77,  NEWPORT  NEWS,  VA,  23447-4477 

3744  PENDER  DRIVE,  FAIRPAX.  VA.  23434 

425  NORTH  MAIN  STREET,  RIVER  PALLS,  WI.  54422 
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HOUSPIG  AGENCY 


APPyEgS 


WITS 


AWARD 


EVaHnitfH/Pnp^ri 


AK  HSG  FINANCE  CORP 

CrrYOFMESA 

CITY  (V  LOS  ANGELES  HA 

cmr  OF  SACRAMENTO 

COUNTY  OF  SAN  MATEO  HA 

COUNTY  Qlt  RI VERSDW  HA 

cmr  OF  BERKELEY  HA 

COUNTY  OF  SANTA  CLARA  HA 

SAN  DIEGO  HOUSmG  COMMISSION 

CITY  Q/g  SANTA  ANA  HA 

ORANbE  COUNTY  HA 

COUNTY  OF  SAN  DIEGO 

CITYOFOCEANSIDE 

COMM  SDtVICE  DEPT  EL  DORADO  CO 

COUNTY  OF  LOS  ANGELES  HA 

COUNTY  OF  SAN  BERNARDINO  HA 

TULARE  COUNTY  HA 

COUNTY  OF  MONTEREY  HA 

cmr  OF  GARDIN  GROVE 

HAOFTHE  cmr  AND  CO  OF  DENVER 

COLORADO  SPRINGS  HA 

ADAMS  COUNTY  HA 

JEFVERSON  COUNTY  HA 

D.C  HA 

HA  TALLAHASSEE 

HA  COLUSUS,  GA  GEN  FUND 

HA  SAVANNAH 

HA  MARIETTA 

cmr  OF  CLINTON.  IOWA  HOUSD4G 

IDAHO  HOUSDIG  AND  FIN.  ASSOC. 

CHICAGO  HA 

PEORUHA 

HA  OF  THE  COUNTY  W  COOK 

ELGIN  HA 

SOUTH  BEND  HA 

HA  OF  THE  CTTY  OF  MISHAWAKA 

BLOOMINGTON  HA 

LEXINGTON-FAYETTE  UR  CO  H/A 

coMMUNmr  i«v  sectkw  4 

HA  FRANKFORT 

BOSTONHA 

BROOKLINEHA 

CAMBRIDGE  HA 

MA..E.O.CJ>. 

ANNE  ARUNDEL  COUNTY  HA 

HOWARD  CO.  BSGMWi  COMM.  DRY. 

HARFORD  COUNTY  HSG  JiGENCY 

BALTIMORE  COUNTY.  MD 

HAGERSTOWNHA    ^ 

PORTLAND  HA 

MINNEAPOUS  PHA 

Si.  LOUIS  COUNTY  HA 

DOUGLAS  COUNTY  HA 

ALBUQUERQUE  HA 

CrrVOFRENOHA 

HSG  AUTH  OF  PORTLAND 

HA  WASHINGTON  COUNTY 

NORTHWEST  OREGON  HSNG  ASSOC 

CITY  (NT  SPARTANBURG  H/A 


PO  BOX  141424,  ANCHORAGE,  AK.  99n4-1424 
415  N.  PASADENA  STREET.  MESA.  AZ,  85241-5914 
2444  WlLSHDtE  BLVD.,  LOS  ANGELES,  CA.  9MS7 
P  O  BOX  1834, 434 1  Sr,  SACRAMENTO,  CA.  95412 
454  PENINSULA  AVE.  SAN  MATEO,  CA.  94441 
5555  ARLINGTON  AVE.  RIVERSDW.  CA.  925M 
3244  AISLINE  SIREET,  BERKELEY.  CA,  94743 
545  WEST  JULIAN  ST.  SAN  JOSE.  CA.  95114 
1425  NEWTON  AVE.  SAN  DOEGO,  CA.  92113-1412 
34  CrVK  CBNIER  PLAZA,  SANTA  ANA,  CA,  92701 
3443  N  BROADWAY,  SANTA  ANA,  CA.  92744 
5555  OVERLAND  AVE.,  BLDC.  2.  RM.  342.  SAN  DIEGO,  CA,  92123 
3M  NORTH  HILL  ST,  OCEANSDE.  CA.  924M 
344  FAIR  LADB.  PLACERVnXE.  CA.  9SM7 
2  CORAL  CIRCLE.  MONTEREY  PARK.  CA  91754 
1453  NORTH  D  STREET.  SAN  BERNARDINO.  CA.  92414 
P  O  BOX  791.  VISAUA.  CA.  93279 

123  RICO  SIREET.  SAUNAS,  CA.  93947 

11391  ACAOA  PARKWAY.  GARDEN  GROVE.  CA.  92444 
PO  BOX 44345-MILB HI  STN,  DENVER.  CO. 842444345 
PO  BOX  1575.  CMjORADO  SPRB4GS.  CO,  84943 
7194  COLORADO  RLVD,  4TH  PL,  COMMERCE  CTTY,  CO,  88422 
4425  WEST  34TH  AVENUE,  WHEATRIDGE,  CO,  48433 
1133  NORTH  CAPriXH.  STREET  NE,  WASHINGTON,  DC.  24842 
2944  GRADY  ROAD.  TALLAHASSEE,  FL,  32312 
P  O  BOX  434,  COUAIBUS.  GA,  31942-4434 
P  O  BOX  1179,  SAVANNAH,  GA.  31443 
P  O  nUWER  K.  MARIETTA.  GA.  38M1 
215  4TH  AVENUE  S.  SUTE  33.  CLINTON.  lA,  52732 
5i5  W  MYRTLE  STREET.  FOB  7899.  BOISE,  ID,  83747-1899 
424  WEST  JACKSON  BLVD.  CmCAGO,  IL,  44i42 
414  W  BROTHBRSON  ST.  PEORIA,  IL,  41445 
59  E  VAN  BUREN  SUITE  1482.  CHICAGO,  IL,  48445 

124  SOUTH  STATE  STREET.  ELGIN.  IL.  44123 
PO  BOX  11457.  SOUTH  HMD.  IN,  444144457 
PO  BOX  1347,  MISHAWAKA.  IN, 44544- 

1447  N  SUMMFT,  P  O  BOX  1415.  BLOOMINGTON.  IN,  47442 

435  BALLARD  ST,  LEXINGTON^AYETIS  U.  KY.  44588 

281  WEST  WAINUT  STREET.  DANVILLE.  KY.  44422 

594  WALTER  TODD  DRIVE.  FRANKFORT.  KY.  44f41 

52  CHAUNCY  STREET,  BOSTON,  MA,  42111 

94  LONGWOOD  AVE.  BROOKLINE,  MA.  42144 

274  GREEN  STREET,  CAMBRIDGE,  MA,  42139 

144  CAMBRIDGE  ST,  BOSTWi.  MA.  42242 

7885  GORDON  COURT.  GLEN  BUmiE,  MD.  21841 

14454  HICKORY  RIDGE  ROAD.  COLUMBIA.  MD,  21444 

224S.  MAIN  STREET.  BEL  AIR.  MD.  21414 

488  WASHINGTON  AVENUE,  TOWSON.  MD,  212M 

PO  BOX 2SS9,HAGERSTOWN,MD. 21741-2889 

14  BAXTER  BOULEVARD.  P(MtTLAND,  ME,  M181 

1841  WASHINCTON  AVE  N(»TH,  MINNEAPOLIS,  MN.  55441 

88(5  NATURAL  BRIDGE,  ST.  LOUS,  MO.  43121 

54M  NCMtlH  147TH  PLAZA.  OMAHA.  NE.  48134 

1844  UNIVERSmr  BLVD.  SB.  ALBUQUERQUE.  NM.  871M 

1525  EAST  NINTH  ST.  RENO.  NV  89512-3412 

135  SW  ASH  STREET.  PCMTTLAND.  tSU,  97aM 

111  NE  LINCOLN  ST.  SUTE  244-L,  HILLSBORO.  OR.  97LM 

1588  EXCHANGE.  ASTORIA,  OR,  97143 

P  O  BOX  3824.  SPARTANBURG.  SC,  29344-2828 
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HOUMWGACPICY 


CTTY  OP  ROCK  HILL 

BASUMm 

HA  CONWAY 

HA  or  MYKTLS  BKACH 

SAN  AhrrONIO  HA 

ARUNGTONHA 

DALLAS  HA 

MB9QUm  (CITY  OP) 

TARHANT  COUNTY 

HA  OPTHB  CITY  OP  OGDEN 

WEBER  COUNTY  HA 

BEAR  RIVVR  REGIONAL  HA 

HA  or  THE  COUNTY  OP  SALT  LAKE 

ALEXANDRIA  REDRV  A  H/A 

PAIRPAX  CO  RED  AND  HA 

RICHMOND  REDKV  AH/A 

UA  OP  TACOMA.  WA 

HA  CnY  OP  SPOKANE 

HA  OP  THE  CITY  OP  LACROSSE 


WTTS 


AWABC 


P.  O.  lOX  IITM.  ROCK  HILL,  9C.  297M 

P  O  ROZ  ItM.  SUMTER.  SC.  2915* 

2313  UKNARD  AVENUE,  CONWAY.  8C,  3»SM 

P  O  BOX  MM.  MYRTLE  BEACH.  8C.  29S7I 

P  O  ORAWIB  ISIf.  8AN  ANTONIO.  TX.  7S2M 

401  W  SANPORD  SUITKMM.  ARUNCTON.  TX.  TMll 

3939  N  HAMPTON,  DALLAS,  TX,  7S3U 

P  O  BOX  aSBU7,  ME9QUTTK,  TX,  75iaS4U7 

IM  E  WBAnntPOBO  STREET.  PORT  WORTH.  TX,  HIH 

121 MTH  smsr  nv  a.  ogdin.  vr.  m4im34b 
U7  24TH  snuorr.  m.  ogdkn.  ut.  a«wi-i34» 

17t  north  MAIN.  LOGAN.  UT.  M321 

3595  S.  MAIN  STREET,  SALT  LAKE  CITY.  UT.  M1I5 

iM  N  PAIRPAX  STREET,  ALEXANDRIA.  VA.  22314 

37IB  PENDER  DRIYB,  PAIRPAX.  VA,  2ant 

P  O  BOX  2MB7.  RICHMOND,  VA,  233<I-CM7 

173t  X  4«TH  STREET.  TACOMA.  WA,  9t4M 

W.  S5TH  MISSION.  SUTTE  104.  SPOKANE,  WA,  992tl 

PO  BOX  10S3,  LA  CROSSE,  WI,  S4<ia  1183 
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24S,172 

a 

174ASB 
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22443S 
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339,3«5 
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2t3,S15 
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49t,3Bl 
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SSJU 
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4,lf3 
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137354 
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945JUX 
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15,973 

11. 

ttjfa 

» 

134,775 

UTTIX  ROCK  HA 

ROCKVILLE  HA 

D.C  HA 

CHICAGO  HA 

BA  OP  THE  COUNTY  OF  COOK 

KENTUCKY  BSG  CORPORATION 

BOSTON  HA 

HA  OP  BALTIMORE  CITY 

PUNT  HOUSING  COMMISSION 

St.  LOUIS  HA 

HA  OP  KANSAS  CITY.  MO 

MfSSOURJ   HSGDEV 

MISS  REGIONAL  H/A  VUI 

MT  DEPARTMENT  OP  COMMERCE 

ATLANTIC  CITY  HA 

NEW  YORK  CITY  HA 

COLUMBUS  METRO.  HA 

TULSA  HA 

PUERTO  RICO  HSG  PIN  CORP 

HOUSnM  HA 

TYLER  (CITY  OP) 

DEEP  EAST  TX  COUNHL  OP  GOVTS 

BENNINGTON  HA 

JACKSON  HA 


1000  WOLFE  STREET.  UTTLE  ROCK.  AR,  72202 
114  FRANKLIN  PARK  WEST  P  O  BO,  ROCKVILLE,  CT,  OiOM 
1133  NORTH  CAPITOL  STREET  NE,  WASHINGTON.  DC.  20002 
024  WEST  JACKSON  BLVD.  CHICAGO.  IL,  40i02 
59EVANBUREN  SUTTE  1102,  CHICAGO,  IL,  40405 
1231  LOUISVILLE  ROAD,  FRANKPORT,  KY,  40401 
52  CHAUNCY  STREET.  BOSTON.  MA.  02111 
417  E  FAYETTE  STREET.  BALTIMORE.  MD.  21202 
3020  RICHFIELD  ROAD.  FUNT,  MI.  4SS04 
4100  LINDELL  BLVD.  ST.  LOUIS,  MO,  431lt 
7f2  BROADWAY.  KANSAS  CITY.  MO.  44105- 
3435  BROADWAY,  KANSAS  CfTY,  MO,  44111- 
P  O  BOX  2347,  GULFPORT.  MS,  39M5 
FOB  200545,  034  FRONT  STREET,  HELENA,  MT,  594304545 
227  NO  VERMONT  AVENUE.  ATLANTIC  CITY,  NJ,  08404 
250  BROADWAY.  NEW  YORK.  NY,  10007 
960  EAST  FIFTH  AVE.,  COLUMBUS.  OH,  43201 
P  O  BOX  4349,  TULSA,  OK.  7414M34I9 
CALL  BOX  7134I-GPO.  SAN  JUAN,  PR.  00934 
2440  FOUNTAIN  VIEW.  BOVSWN,  TX,  77057- 
P  O  BOX  2039.  TYLER,  TX,  75710 
274  E  LAMAR,  JASPER,  TX.  7S951 
WILLOW  ROAD.  BENNINGTON.  VT.  05201 
WHISPERING  WAY-TANGLEWOOD  VILL.  RIPLEY,  WV,  25271 
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COUNTY  OP  SAN  BERNARDINO  HA 

HA  OP  THE  CTTY  AND  CO  OP  DENVER 

D.C  HA 

CHAMPAIGN  HA 

HA  OP  THE  COUNTY  OP  COOK 

ST  PAUL  PHA 


1053  NORTH  D  STREET,  SAN  BERNARDINO,  CA.  92410 
PO  BOX  40305-MILB  HI  STW,  DENVER.  CO,  80204  0305 
1133  NORTH  CAPfTOL  nRKRT  NE,  WASBINCTON,  DC.  20082 
P  O  BOX  183,  URBANA,  IL,  41881 
S9EVANBUREN  SUTR  1883.  CHICAGO,  IL,  4ii05 
480  CEDAR  SIRXKr,  SUTS  400.  St.  PAUL,  MN.  33101-2240 


S3 

S140349 

22 

89353 

• 

2,4803W 

0 

342331 

0 

i3»3n 

58 

3U331 
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66649 


HOUSING  AGENCY 


CUYAHOGA  MHA 
DALLAS  HA 


ABBBSS 


1441  WEST  2STH  STREET,  CLEVELAND,  OH,  44113 
3939  N  HAMPTON.  DALLAS,  TX,  752U 


UNTTS 


14i 

92 


AWARD 
839392 


HSG  AUTH  W  CITY  OF  NEW  BAVEN 
CINCINNATI  METROPOLITAN  HA 
HAMILTON  COUNTY 
HA  or  CrrV  or  SEATTLE 


340  (MUNCX  SREET.  NEW  HAinm,  Cr.  84511 
U  WEST  CENIKAL  PARKWAY,  CINCINNAII,  OH,  45210 
138  EAST  COURT  ST  mi  387.  ONCINNAII,  OH,  45302 
120  SmH  AVENUE  NOnn,  SEATTLE,  WA.98100 


44 

m 


239394 

vnjtm 


MOBILE  COIMTY  HA 
LnrUEROCKHA 

aryorPHOiMX 

CHICAGO  HA 

OTV  or  INDIANAPOLIS 

LAPOURCHB  PH.  8BC3  HA 

HA  or  KANSAS  CITY.  MO 

HA  WINST0N-5AUM 

HADUBtHAM 

HA  STATBSVILLE 

NEW  YORK  CITY  HA 

CINCINNATI  METROTOLITAN  HA 

METROP(HXrAN  DEV  A  HA 

TENNESSEE  HSG  DEV  AGENCY 

DALLAS  COUNTY 

HA  COUNTY  or  KING 


fcrTa 


P.  O.  BOX  303.  CRRONELLB,  AL,  34522 

1800  WOLFE  SlUXT.  LnrUB  ROCK.  AR.  72382 

251  W.  WASHINGTON  Sr^  «n  FLOOR.  PHOBNO,  AZ,  85834 

424  WEST  JACKSON  BLVD.  CHICAGO.  IL,  48482 

nVEDHXANA  SQ..  SECOND  PUKMt.  DHMANAPOUS,  IN,  44204 

P  O  DRAWER  5548,  TlOaODAllX.  LA.  70302 

712  BROADWAY.  KANSAS  OTV.  MO.  44105- 

901  CLEVELAND  AVENUE.  WDISTON-SALEM.  NC.  28101 

P  O  BOXin4,  DUKHAM.  NC.  377B2 

433  S.  MEETING  SIREET.  STAIESVILLE,  NC.  284n- 

250  RROADWAY.  NEW  YORK.  NY.  10007 

14  WEST  CENTRAL  PARKWAY.  ONdNNATI.  OH,  45210 

701  snnni  stuxt.  nashvilledavd>90n.  tm,  37304 

404  J.  ROBERTSON  PKWY,  NASHVILLE«AVIDSON,  IN,  37243 

411  ELM  ST,  DALLAS,  TX.  75302 

154»  45m  AVE  SO,  IVKWILA.  WA.  98188 


S7 

8234345 

T 

314382 

m 

3C33W 

48 

4H.123 

347 

1389344 

157 

9S13« 

15 

71331 

30 

71399 

U 

45374 

39 

127434 

900 

34M341 

34 

134398 

ISS 

7S23M 

40 

308.149 

523 

337t3n 

34 

17SJB0 

CTTY  or  LOS  ANGELES  HA 
HA  or  BALTMORE  CTFY 


AK  HSG  FINANCE  CORP 

WATERBURYHA 

MmnXTOWNHA 

DANBURYHA 

HA  ATLANTA  GA 

LYhMHA 

HA  or  BALTIMORE  CITY 

CITY  or  LAS  VEGAS  HA 

COUABUS  METRO.  HA 

CHESTER  HA 

HA  or  CTTY  or  SEATTLE 


2400  WILSmRE  BLVD..  LOS  ANGELES,  CA.  98857 
417  E  PAYETIE  STREET.  BALTIMORE,  MD.  21202 


8 


8T53tO 


PO  BOX  lOIOaO.  ANCHORAGE.  AK.  99S10U1B10 

70  LAKEWOOD  ROAD,  WAnRBUBY.  CT.  84784 

48  BROAD  SIUET.  MIDIMXTOWN.  CT,  84457 

2  MILL  RIDGE  ROAD  PO  BOX  84,  DANBUtY,  CT,  04810 

739  WEST  PBACHTRBE  SIREET  NB,  ATLANTA,  GA,  30345 

174  SOUTH  COMMON  SIREET,  LYNN,  MA.  01905 

417  B  FAYETTE  SIBEET,  BALTIMORE,  MD,  21382 

P  O  BOX  1897,  LAS  VEGAS,  NV,  89125-1897 

940  EAST  FIFTH  AVE..  COUIKBIS,  cm,  43301 

4  W.4TH  SIBEET  P  O  BOX  380.  CHESTER,  PA,  19814 

120  SnCTH  AVENUE  NMtTH,  SEATTLE,  WA,  98109 


19318 
SS3M 


141388 

733M 

1S23M 


66650 
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IBSnS  AWAM) 


FSSI 


DOTRANH/A 

nX>RSNCXH/A 

HAIXKDS 

HA  OZARK 

HA  JOmSON  COUNTY 

HA  ALUXTVIUJi 

HABESSnon 

HA  JACKSONVnXK 

WMtTH  UTTU  HOCK  BA 

CONWAY  HA 

NWRIGIONALHA 

ROPE  HA 

SIIjOAM  STRINGS  HA 

HARRISON  HOUSMG  AGKNCY 

Koaasam  COUNTY  rrB 

CITYOPMBSA 

CITY  or  CHANDLER 

CITY  or  YUMA  HA 

CITY  or  BUUJHRAD  CITY 

UPLAND  CITY  HA 

CrrV  OP  BENICIA  HA 

KINGS  COUNTY  HA 

CITY  or  r  ADtilELD 

HA  CITY  or  NAPA 

CITY  or  CARLSBAD 

COUNTY  or  SBACTA  HA 

CITY  or  RIDDING  HA 

YUBA  COUNTY  HA 

CITY  or  PICO  RIVKRA 

NORWALK  HA 

CITY  or  POMONA 

CITY  or  VACAVILLS 

CITY  or  ROSEYILUt 

COUNTY  or  SOLANO  HA 

Cmr  OP  OCKANSIDB 

CITY  or  LAKEWOOD 

LAKS  COUNTY  BSG  COMMN 

COMM  Snv  DEPT  EL  DORADO  CO 

CALIFORNIA  DHCD 

PORT  COLLINS  HA 

CITY  or  ENGLXWOOD  HA 

HA  or  THE  CITY  Or  LAKKWOOD 

ARVADA  HA 

BOULDER  COUNTY  HA 

JirrBRSON  COUNTY  HA 

MONTROSE  COUNTY  HA 

GARPIELD  COUNTY  HA 

COLORADO  DEPT  Or  HUMAN  SER. 

COLORADO  DOH 

NORWALK  HA 

HARTPORDBA 

MIDDLTTOWNHA 

MERIDENHA 

ANSONIAHA 

MIUORDHA 

TORRINGTONHA 

WILMINGTON  HA 

DOVER  HA 

HA  DAYTONA  BBACH 


P  O  BOX  1727.  DOTBAN.  AL,  3CN2 
3t3  NORTH  PINE  STREET.  PLORDICB,  AL.  33t3» 
P  O  BOX  5U,  LEEDS,  AL,  3SIM 
P  O  BOX  SM.  OZARK.  AL,  3CM1 

37M  INDUSnUAL  PARKWAY.  BOUMINGHAM,  AL,  1S317 
P  O  BOX  1U(.  ALBOtTVlLLK.  AL,  39991 
IIM  STH  AVENUE  NORTH.  BESSEMER.  AL,  3MM 
WK  GARDNER  DRIVE,  JACK80NVILLB.  AL,  30t8 
P  O  BOX  5M.  NORTH  LITTLE  ROCK.  AR.  7311S 
JM  C  H  A.  CONWAY.  AR.  73t33 
PO  BOX  m9,  HARRISON.  AR.  TMMIiW 
7M 1KXAS  SnECr,  HOPE.  AR.  Tlitl 
P  O  BOX  2n.  SnX>AM  SPRINGS.  AR.  727(1 
P  O  BOX  1715.  HARRISON.  AR,  73M1 
SM  W  KEOBR.  OSCEOLA.  AR.  7237t 
415  N.  PASADENA  STREET,  MESA,  AZ,  iSMl-9»M 
f»  N.  DELAWARE  STREET.  CHANDLER.  AZ,  tS235 
1151  W.  COLORADO  STREET,  YUMA.  AZ,  SSM4 
UC5  MARINA  BOULEVARD.  BULLHEAD  CITY.  AZ,  1(443 
UM  N  CAMPUS  AVE,  UPLAND.  CA.  9178( 
JS  RIVERHILL  DRIVE.  P  O  BOX  549.  BENICIA,  CA.  M5M 
P  O  BOX  355.  HANPORD.  CA.  n233-«3S5 
MICHAEL  LESS.  IMt  WEBSm.  PADtnELD.  CA.  MS33 
P.  O.  BOX  *t»,  NAPA.  CA.  94559 

U4M  CARLSBAD  VILLAGE  DRIVE,  CARLSBAD.  CA.  92M8 
l(7t  MARKET  STREET  STE  3M.  REDDING,  C A.  9(M1 
■m  PARKVIEW  AVE.  REDDING.  CA.  9(M1-3J9( 
9n  14TH  STREET.  MARY8VILLK,€A.fSMl 
MIS  PAS90NS  BLVD.  PICO  RIVERA.  CA.  9«((B 
M7M  NORWALK  BLVD.  NORWALK.  CA.  9M9B 
P  O  BOX  ((•.  POMONA.  CA.  917(9 
tn  MERCHANT  STREKT.  VACAVILLE.  CA.  95(n 
311  VERNON  STREET,  ROSRVILLE,  CA.  9S(7B 
COURTHOUSE  ANNEX.  PAIRPIELD.  CA.  94533 
3M  NORTH  HILL  ST.  OCKAHSOM,  CA.  92t54 
StSI  N  CLARK  AVE.  LAKEWOOD.  CA.  9t7U 
255  N  PORBES  STREET.  LAKEPORT,  CA.  95403 
3M  PAIR  LANE.  PLACERVILLE,  CA.  9SM7 
P.  O.  BOX  952I8B.  SACRAMENTO.  CA.  9«2S2-2tSI 
1715  W.  MOUNTAIN  AVE.,  PORT  COLLINS.  CO.  SI821 
MM  SOUTH  SHERMAN  ST.  #ltl,  BNCLEWOOD.  CO.  Stilt 
445  S.  ALUSON  PARKWAY.  LAKKWOOD,  CO,  St22(^l«5 
tltl  RALSTON  ROAD.  ARVADA.  CO.  tttt2 
2t4t  14TH  SIRBKT.  PO  BOX  471.  BOULDER.  CO.  tt3t(44n 
(t25  WEST  3STH  AVENUE.  WHRATRIDGE,  CO,  ttt33 
222  BAP  COUBT.  OKATHE.  CO.  tl425- 
4tt  7TH  SIBEVr  SOVPB.  SUTE  Ittt.  RIPLE,  CO.  St(5»> 
4131  S.  JULIAN  WAY.  MNVXR.  CO.  mut- 
UU  SBERMAN  STREKT  RtMf  323.  DENVER.  CO.  tBlt3 
24  1/2  MONROE  STREET,  SOUTH  NORWALK.  CT.  t«54 
475  PIATBUSB  AVENUE.  BARIVORD.  CT.  UlU 
4t  BROAD  STREET.  MIDDLKIt>WN,  CT,  t(457 
22  CHURCH  STREET.  IKRIDBN.  CT,  t(49l 
75  CENTRAL  STREKT.  ANSONIA.  CT.  t(4tl 
75  DEMAIO  DRIVE,  P  O  BOX  4123.  MOJORD.  CT,  t(4(t 
TORRINGTON  TOWERS,  TORRINGTON.  CT.  t(79t 
4tt  WALNUT  STREET.  WILMNCTON.  DK.  Ifitl 
Utt-H  WHTIV  OAK  ROAD.  DOVER.  DR.  199(1 
lit  CEDAR  ST,  DAYTONA  MUCH.  PL,  12IM 


$14,445 

37J(7 
25.29 
31,415 

njm 

27.295 
25.79t 
24.1(2 
13,475 
15379 


33,475 
29355 

41Jtt 
37.tK 
IS,777 
(t.ltS 
3t,(15 
43,775 
39311 

»Am 

43.775 
243tS 
3(394 
43.775 
413(4 
43393 
39314 
34.449 
43,775 
413(9 
423S( 
443tt 
41,1SI 

Hjrrs 

37332 
213St 
33.((4 
(375 
(5.772 
33372 
TSjta 
45.772 
29.475 
793(S 
8(375 
S(375 
353«t 
4334t 
43,434 
43jm 
43,4M 
1(,(M 
4t.C29 
41335 
2S.((t 
38Mi 
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HQVSmg  AgPWCY 


ADDRESS 


urns     Amtsi 


PANAMA  OTY  HA 

HADXLAND 

HA  RIVIBRA  BBACH 

G4TNESVILLB  H/A 

HA  PASCO  COUNTY 

WALTON  CO  BD  OP  CO  COMM 

COUNTY  WVOLUSU 

HA  BOCA  RATON 

HDtNANDO  COWrnr  HA 

COLUBt  COUNTY  HA 

HA  BRUNSWICK 

OTTUMWAHA 

SIOUX  CriY  BSG  SERVICES  DIV 

MlMiaPALHA 

WATERLOO  HA 

DUBUQin  Dirr  or  human  rights 

PORT  DODGE  HA 

SOUIBERN  IOWA  REG  BA 

EASIERN  IOWA  REGIONAL  BA 

NORTH  IOWA  REGIONAL  BA 

NORTHWEST  IOWA  REGIONAL  HA 

UPPER  KXPLORBRLAND  REG.  HA 

CENTRAL  IOWA  REGIONAL  HA 

IOWA  NORTHLAND  REGIONAL  HA 

SW  IDAHO  COOPERATTVE  BA 

IDAHO  BOUSDiG  AND  FIN.  ASSOC. 

EAST  Sr  LOUIS  BA 

CHAMPAIGN  BA 

MADISON  BA 

HA  WAUKBGAN 

BA  BLOOMINGTWf 

KENDALL  COUNTY  HA 

LEADERSHIP  COUNCIL  METRO 

VINCENNBSHA 

HA  DELAWARE  COUNTY 

HAK(»(NtfO 

BAMMWDHA 

GARYBA 

BA  or  TBE  OTY  OP  SULLIVAN 

BA  OP  THE  CITY  OFMARION 

BA  or  KNOX  COUNTY 

BAPKRU 

THE  BA  (W  TBE  CfTY  OP  GOSHEN. 

FORT  SCOTT  BA 

MANBATTANBA 

ECKAN 

PORD  COUNTY  BA 

HASOMERSET 

HA  CYNIHIANA 

HA  GBCttGETOWN 

PIKE  COUNTY  HA 

BOONE  CT  FISCAL  CT  AHD 

OTYOFPADUCAH 

BA  FLOYD  COUNTY 

CUMBERLAND  VALLEY  REGL  BA 

APPALACHIAN  FOOTHILLS  HA 

cmr  OP  BOWLING  GREEN 

KENTUCKY  BOUSDIG  CORP 

PORT  ALLEN  (OTY  OP) 

TntREBONNE  PARISH  COUNCIL 

WEBSTER  PARISB  POUCE  JURY 


tt4  E  15TH  STREET.  PANAMA  CITY,  PL,  324t5 

3tt  SUNFLOWER  ORCLB,  UK  LAND,  PL,  32724 

2tl4  WEST  17TH  COURT,  RIVIERA  BEACH,  PL.  334(4 

P  O  BOX  14(B,  GAINESVILLX,  PL,  32((2 

522  AUTUMN  DR.  DAI«  CTTY,  WU  33525-27(3 

P  O  BOX  1258.  DE  FUNIAK  SPRINGS,  PL,  32433 

123  WEST  INDIANA,  DE  LAND,  PL,  3272( 

2(1  WEST  PALMETTO  PARK  ROAD.  BOCA  RATON.  FL.  33432 

8W  r—Bily  BM.,  BROOKSVILLK,  FL,  34(81 

IStt  FARM  WCMtKER  WAY,  IMMOKALEE.  FL,  339i4 

r  O  BOX  HIS,  BRUNSWICK.  GA.  31521 

1(2  WEST  FDiUEY  AVENUE.  OTTVMWA.  lA.  52581 

BOX  447,  52(  ORPHEUM  BUILDING,  SIOUX  CTTY,  lA.  511(2 

119  SOUTH  MAIN  ST.  SUTTE  #  288.  COUNCIL  BLUFFS.  LA.  51583 

SUTTE 182.  (28  MULBERRY  SIRIST.  WATERLOO.  lA.  58783 

OTY  HALL,  DUBUQUE.  U.  52881 

788  SOUTH  17TV  STREET.  FORT  DODGE.  U.  58581 

219  N  PINE.  CRESTCM.  U.  5(881-24U 

338  NESLER  CENTRE,  PO  BOX  1148.  DUBUQUE,  lA.  52881 

Ul  THIRD  STREET  NW.  MASON  OTY.  lA.  58481 

P  O  BOX  (287.  SPENCER.  U.  51381 

134  W.  GREINE  ST..  POSTVmUE,  lA.  521(2 

nil  NINTH  STREET.  SUTTE  24(.  DES  MOINES.  lA.  58314 

2538  WnVERSnY  AVE..  SUTIKfS.  WATERLOO,  lA.  58781 

1188  WEST  FINCH  MOVE,  NAMPA.  ID,  83(51 

5(5  W  MYRTLE  STREET,  P(»7899,  BOISE.  D).  S3787.1899 

(83  N  28TH  STREET.  EAST  ST  LOUIS,  IL,  (2285 

P  O  BOX  183,  URBANA,  IL,  (1881 

1(89  OUVE  STREET.  COLLINSVILLE.  IL,  (2234 

215  SOUTH  UnCA  STREET,  WAUKEGAN,  IL,  ((885 

184  BAST  WOOD,  BLOOMINGTON,  IL.  (1781 

111  W.  MAMSCm  ST.,  YORKVILLE,  IL,  (85(( 

4(1  S  STATE  ST  SUnE8(8,  CBICAGO.  IL,  ((((5-1289 

581  BART  ST  P  O  BOX  10(,  VINCENNES.  IN,  47591 

2481  S  BADDDC  AVENUE.  MUNOE.  IN,  47382 

P  O  BOX  1287,  KOKOMO,  IN,  4(9(1 

7329  COLUMBU  ORCLB  WEST,  BAMMOND,  IN,  4(324 

578  BROADWAY,  GARY,  Df.  4(482 

288  NORTH  COURT  SntEET.  SULLIVAN.  IN,  47882> 

((1  SOUIB  ADAMS  STREET.  MARION,  IN,  4(953 

TILLY  ESrATES<WFICE,  BKKNELL,  IN,  475U 

781  E  MAIN  ST,  PERU,  IN.  4(978 

3(2  S  STB  STREET.  GOSEN.  IN,  4(S2(- 

315  SCOTT  AVE  P  O  BOX  2(9.  FORT  SCOTT.  KS.  ((781 

POBOX1824  388N5TB.MANBATTAN.KS.((582 

P  O  BOX  118.  OTTAWA.  KS,  ((8(7 

OOSWKAAA.  INC..  PO  BOX  1(3(.  DODGE  CTTY.  KS.  (7881 

P  O  BOX  449.  SmiERSET,  KY.  42581 

P  O  BOX  351.  CYNTHIANA.  KY.  41831 

139  SCROGGIN  PARK,  GEORGETOWN,  KY,  48324 

POBOX  14CB,  PKEVILLB,  KY,  41581 

P  O  BOX  577.  FUMOaVCE.  KY.  41885 

P  O  BOX  22(7,  PADUCAH,  KY.  4288242(7 

P  O  BOX  (87,  PREST0NS8URG.  KY.  41(53 

P  O  BOX  88(,  BARBOURVnXE,  KY,  4898(488( 

1448 IHEDERICB  BLVD,  RUSSELL.  KY,  411(9 

P  O  BOX  438.  BOWLING  GREEN,  KY,  42182-8438 

1231  LOUISVILLE  ROAD,  PRANKFMtT,  KY,  48((1 

PO  BOX  4(8,  PORT  ALLEN.  LA,  787(7 

P  O  BOX  ((97.  BOUMA.  LA,  7t3(l 

P  O  BOX  389.  MINIffiN,  LA,  71(55 


24,898 
39318 
34JI23 
35378 
35347 
34389 
27329 
2(394 

xjm 

35374 
28,412 

njBt 

3(3SI 
38334 
2(321 
28383 
43.7(1 
3(315 


43.775 
33^4(5 

37389 
43,775 


27391 
38.7(2 
37325 
273M 
34332 
41388 
38334 
8.734 
43383 
IS325 
28314 
18,781 
32.793 
29.i32 
24379 
29375 


32,772 
11338 


27354 


38391 
27.785 
22388 
42.475 
32,182 
38,739 
253(7 

41387 

3(388 

34,757 

i9jsa 

19318 

22,423 


66652 
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HOUSWG  ACKNCY 


IfflQS        ASAIB 


WASHINGTON  PARISH  HA 

LOtVELL  HA 

WOBUKNBA 

LYIWHA 

GLOUCECTEXHA 

EVntKTTHA 

BROOIUJNEHA 

SHREWSBURY  HA 

ARLINGTON  HA 

TEABODYHA 

SAUEMHA 

ACTON  HA 

PLYMOUTH  HA 

NIELROSXHA 

NQLffORDHA 

HOLBROOK  HA 

WAKEnSLOH  A 

READING  HA 

ANDOVERHA 

LEOMINSTER  HA 

GRKINPIKLDHA 

SAUGUS  HA 

WAYLANDHA 

NORTH  ANDOVERHA 

NORWOOD  HA 

DANVnSHA 

GARDNER  HA 

MANSriELDHA 

DENNIS  HA 

HANSON  HA 

NORTH  ATTLEBOROUGH  HA 

HAGERSrOWN  HA 

HAOTTHECmr  OTROCKVILLE 

HAVRE  DE  GRACE  HA 

ANNE  ARUNDEL  COUNTY  HA 

ST  MARVS  COUNTY  COMM. 

CALVERT  COUNTY  HA 

CITY  or  WESTMINCTER 

WASHINGTON  COUNTY  HA 

CECIL  COUNTY  HA 

CARROLL  COU  HSC  *  COMM  DKV 

BANGOR  HA 

WESnROOKHA 

MOUNT  DESERT  HA 

CARmOUBA 

AUGUSTA  HA 

SAGINAW  HSG  COMM. 

CfTY  OP  JACKSON 

CTTY  OP  PLYMOUTH  HSG  COMM. 

LANSD4G  HOUaD4G  COMMISSION 

CTTY  OP  MUSKEGON 

CTTY  OP  WYOMING 

CITY  OP  WESTLAND 

TOWNSHIF  OP  REDPORD 

DEARBORN  HEIGHTS  HSG  COMM. 

COUNTY  OP  KENT 

WAYNE  COUNTY 

WINONA  HRA 

SOUTH  ST  PAUL  HRA 

BRAINRRDHRA 

OLMSTED  COUNTY  HRA 


P  O  BOX  1<7,  VARNADO.  LA.  TBM7 

350  MOODY  STREET.  LOWELL,  MA.  CISM 

59  CAMPBELL  STREET.  WOBURN,  MA.  tiail 

174  SOUTH  COMMON  STREET.  LYNN.  MA.  tlMS 

P.  O.  BOX  1599.  GLOUCESTER.  MA.  •1931-1599 

99  CHELSEA  ST.  EVERETT.  MA.  12149 

9t  LONGWOOD  AVE.  BROOKLINE,  MA.  *2l4t 

3i  NORTH  QUINSIGAMOND  AVENUE.  SHREWSBURY,  MA.  •1545 

4  WINSLOW  ST.  ARLINGTON.  MA.  C2174 

75  -  81  CENTRAL  ST,  PEABODY.  MA.  •19M 

37  CHARTER  STREET.  SALEM.  MA,  •197* 

P  O  BOX  Ml.  ACTON.  MA.  •173t 

PO  BOX  3537,  PLYMOUTH,  MA.  BlJCl 

91*  MAIN  ST,  MELROSE.  MA.  •217( 

45  BIRMINGHAM  COURT,  MILPORD,  MA,  •ITST 

ONE  HOLBROOK  COURT.  HOLBROOK,  MA,  •2143 

24  CRESCENT  ST,  WAKEPIKLD.  MA.  •!■• 

22  FRANK  D  TANNER  DRIVE,  RRADINC,  MA.  •IBCy 

1^^  MORTON  ST,  ANDOVER.  MA.  •!»• 

ll«  MAIN  ST.  LEOMINSTER,  MA.  ^1453 

ONE  ELM  TERRACE.  GREENFIELD  TOWN,  MA,  •LNl 

19  TALBOT  ST.  SAUGUS.  MA,  •1994 

M  MAIN  STREET.  WAYLAND.  MA.  •1T7I 

P.  O.  BOX  373,  NOKTH  ANDOVER.  MA.  •1845 

4^  WILUAM  SHYNB  CIRCLE,  NORWOOD,  MA.  •MO 

14  STONE  STREET,  DANVERS,  MA.  •1923 

I U  CHURCH  ST.  GARDNER.  MA,  •144^ 

22  BICENTENNIAL  COURT.  MANSFIELD  TOWN,  MA,  tJt* 

M7  CENTER  ST.  DENNIS  TOWN,  MA,  CXiM 

MEET1NGHOUSB  LANE.  HANSON,  MA.  12341 

PO  BOX  44B.  NORTH  ATTLEBOROUGH,  MA.  BIT*! 

PO  BOX  2859.  HAGBRSTOWN.  MD,  21741-2t99 

14  MOORE  DRIVE,  ROCKVILLB,  MD.  388S8 

Ml  STANSBURY  COURT,  HAVRE  DB  GRACE,  MD,  21984 

7885  GORDON  COURT,  GLEN  BURNIE,  MD,  218il 

P  O  BOX  453,  GOVT  dXIIR.  LBONARDTOWN.  MD.  2Bi58 

428  WEST  DARES  BEACH  ROAD,  PRINCE  FREDERICK.  MD.  2B478 

p  o  BOX  •!•  cmr  ball,  wismiNSiix.  md.  21157 

33  WEST  WASmNOTON  STRBT,  BACERSTOWN.  MD,  21748 

COURT  HOUSE  ROOM  122,  ELKTON,  MD,  21921 

125  NORTH  COURT  STREET,  WESTMINSTER.  MD,  21157 

141  DAVIS  ROAD,  BANGOR.  ME,  84481 

P  O  BOX  349.  WESTBROOK.  MB,  84892 

15  EAGLE  LAKE  ROAD,  BAR  HARBOR.  ME.  84489 

25  HIGH  ST,  CARDOli,  MB,  84734 

14  CONY  ST,  CITY  CENTER  PLAZA,  AUGUSTA.  MB,  84338 

2tlt  DAVENPORT,  BOX  A.  SAGINAW,  MI,  4M83 

141  WEST  MICHIGAN  AVENUE,  JACKSON,  MI, 

1148  SHERIDAN,  PLYMOUTH,  Ml.  4n78 

318  SEYMOUR,  LANSD4G,  Ml,  4033 

933  TERRACE  STREBT,  PO  BOX  534,  MUSKEGON..  Ml.  49443 

1155  2STH  STREBT,  SW,  WYOMING,  MI 

32175  DORSBY  ROAD.  WESTLAND,  MI,  48185 

U121  HEMINGWAY.  REDPORD  TWP.  MI,  4B2398 

24155  RICHARDSON  ST..  DEARBORN  HEIGHTS,  MI,  48127 

4324  CASCADE  ROAD,  SE,  GRAND  RAPIDS,  Ml,  49S44 

DETROIT,  MI.  48224-29428 

145  EAST  FOURTH  ST.,  WINONA,  MN,  S9987-3514 

125  SOUTH  THIRD  AVENUE.'  SOUTH  ST.  PAUL.  MN,  55875 

384  BAST  RIVER  ROAD,  SUTTE  2,  BRAINERD,  MN,  54481-3551 

2114  CAMPUS  DRIVE  SB.  ROCHBSTER.  MN.  55984^1744 


17,874 
43,775 
43,775 
43,248 
33442 
43,775 
3»,798 
34,732 
27,292 
33,789 
42,488 


32,842 
25,514 
12JB4 

tj/gn 

23A» 
25,724 
43.77S 
39,248 
27,295 
32,4U 

i7jns 

23381 
38,417 
21,492 
12,992 
23^19 
32,337 
22,994 


224t7 
43,775 
27,124 
31,129 
43.775 
25,758 
2S,3W 
22,187 
48,213 
31,4U 
33,«38 
44,888 
33,945 
34JM 
23,188 
43,7^ 
22,547 
39,489 
3342s 
38,»1 
34,535 


27,818 
29323 
39,748 
33,«4 
11^481 
37,788 
394S 
17,484 
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jiPDRESS 


UtiQS        ASSABB 


:^!.00^•?NGTON  HRA 

NW  MN  MULTI-COUNTY  HRA 

KANDIY(»I  COUNTY  HRA 

SCOTT  COUNTY  HRA 

SE  MN  MULTI-COUNTY  HRA 

WASHINGTON  COUNTY  HRA 

SOUTH  CENTRAL  MULU  COUNTY  HRA 

Sr  CHARLES  HA 

FRANKLIN  COUNTY  PUBUC  HA 

PHEUFS  COUNfY  PHA 

LIBERTY  HA 

RIPLEY  COUNTY  PHA 

FHA  OP  THE  COUNTY  OP  RAY 

JASPER  COUNTY  PUBUC  HOUSMG 

MISSOURI  HSG  DEV  COMM. 

HA  MISSISSffPI  RBGIONAL  NO  5 

MISS  REGIONAL  H/A  Vm 

HA  MISSISSVPI  REGIONAL  NO  7 

HA  or  BILLINGS 

GREAT  PALLS  HA 

HBUNAHA 

HAHIGHPMNr 

cmr  OP  CONCORD 

HA  GREENSBORO 

HALAURINBURG 

H/A  CnY  Or.GREENVILLK 

HASANPntD 

HA  GRAHAM 

HA  ST  ATBSVILLB 

HAASBBBORO 

HA  MIDBASr  RBGIONAL 

TOWN  OP  BAST  SPENCER 

WESTERN  CAROLINA  COMM  ACTION 

SANDHILLS  COMM  ACTION  PROG  INC 

TWIN  RIVERS  OPPCMTTUNrriES  INC 

MOUNTAIN  PROJECTS,  INC. 

MACON  PROGRAM  PCMt  PROGRESS 

STUTMAN  COUNTY  HA 

KBARNBYHA 

NORPOLKHA 

BELLBVUBHA 

NORTHEAST  NEBRASKA  JOINT  HA 

GOUmOLOD  JODfT  HA 

CENTRAL  NEBRASKA  JOINT  HA 

LACONU  HOUSD>iG  *  REDEV  AUIH 

KEENEHA 

LONGBRANCHHA 

WOOMRIDGBHA 

PLAINPIELDHA 

NEPTUNE  HA 

BAST  ORANGE  HA 

GLASa(MtOHA 

BOONTONHA 

LAKEWO(H>HA 

BERKELEY  TOWNSHIP  HA 

MILLVILLEHA 

BRICK  HA 

DOVER  HA 

FORTLBBHA 

WEBBAWKENHA 

HUNTERDON  COUNTY  HA 


2215  W.  OLD  SEAXOnE  RD..  BIXXHMINGTON,  MN,  55431 

P  O  BOX  128,  MDTTOR,  MN,  547344U8 

HEARTLAND  CAA,  BOX  1359,  WILLMAR,  MN,  5S281 

14849  FRANKLIN  TRAIL  SX.,  PRIOR  LAKE,  MN.  55372 

134  BAST  SBCCmD  STREBT,  WABASHA,  MN.  SSMl 

321  BROADWAY  AVE.,  ST.  PAUL  PARK.  MN.  59871 

418  JACKSON  SIREET,  MANKATO,  MN,  54881 

1814  (HJVE  ST,  sr  CHARLES,  MO,  C3381 

P.  O.  BOX  928,  HILLSBORO,  MO,  43858 

181  W.  18rra  ST.  ROLLA,  MO,  45481 

P  O  BOX  159, 181 B.  KANSAS,  LIBERTY,  MO,  448« 

3819  PAIR  SIREET,  P  O  BOX  1113,  POTLAR  BLUFP,  MO,  43981 

382  NORTH  CAMDIN,  RICHMOND,  MO,  44885 

P  O  BOX  287.  JOPLIN,  MO.  44882 

3435  BROADWAY,  KANSAS  OTV.  MO.  44111 

P  O  BOX  419,  rSWTON,  MS,  39945 

P  O  BOX  2347,  GULPPORT,  MS,  3998S 

P  O  BOX  884,  MC  COMB,  MS,  39448 

2415  ISr  AVE  N0MH.BILUNGS.Mr,3W81 

1588  SDCTH  AVE.  SOirra.  GREAT  PALLS,  MT,  59485^2599 

812  ABBBY  ST,  HBUNA.  MT,  S9i81 

POBOX 1779,  m^  POINT,  NC,  27241 

P  O  BOX  388,  CONCORD,  NC,  288244988 

P  O  BOX  21287,  GREENSBORO,  NC,  27428 

P  O  BOX  1437,  LAURINBURG,  NC,  28352 

P  O  BOX  1424,  GREENVILLE,  NC,  27S5 

P  O  BOX  434,  SANPMD,  NC,  27331 

P  O  BOX  88,  (atARAM,  NC.  27253 

433  S.  MimNG  SIREET,  STAIKVILIJE,  NC,  2Kn 

P  O  BOX  489,  ASHBBORO,  NC.  272844M9 

P  O  BOX  474.  WASHINGTON,  NC,  27889 

P  O  BOX  347.  EAST  SPENCER,  NC.  28839 

P  O  BOX  4B5,  HEhOntSONVILU,  NC.  28793 

P  O  BOX  937,  CARTHAGE,  NC,  28327 

P  O  BOX  1482,  NEW  BEEN,  NC,  28543 

RT.  1  BOX  732,  WAYNESVILUE,  NC,  28784 

P  O  BOX  788, 38  U3  B  MAIN  SIREET,  FRANKLIN,  NC,  28734 

217  ISr  AVmUB  N..  JAMESTOWN,  ND,  58481 

2715  AVE  I,  KEARNEY,  NB,  48847 

111  S.  PIBSr  SntEET,  NORFOLK,  NE,  48781 

8214  ARMSIRONG  CIRCLE,  (M4AHA,  NE,  48147 

528  PBBCB  SIRBBT.  SUTB  488.  SIOUX  CRY,  lA,  51182 

P  O  BOX  2».  WISNBR,  NE,  4S749 

P  O  BOX  589,  UNIP  OTV,  NE,  CB853 

25  UNI(H<r  AVE,  LACONIA.  NH,  83244    • 

185  CASTLE  SIREET,  KEBNE.  NH.  83431 

P  O  BOX  334,  LONG  BRANCH,  Nl,  87748 

18  BUNNS  LANE,  WOODBBIDGB,  NJ.  87895 

518  BAST  FRONT  STREET,  PLAINFIELD,  NJ,  87848 

BOX  TU.  NBmJNE,  M,  87753 

148  HALSIBD  SIREET,  EAST  ORANGE,  NJ,  87818 

737  LINCOLN  BLVD  P  O  BOX  543,  GLASSBCMtO,  Nl.  88828 

125  CHESmUT  SIREET,  BOONTON,  NJ,  87885 

P  O  BOX  1543,  LAKEWOOD,  Nl.  88781 

44  FRBUmCK  DR.,  BAYVILLE,  Nl.  88721 

P  O  BOX  883  122  E  MAIN  SIREET,  MILLVILLE,  Nl,  88332 

145  CHAMBERS  BRIDGE  ROAD,  BRICK,  Nl.  88723 

215  EAST  BLACKWELL  STREET.  DOVER.  NJ.  87881 

1483  TERESA  MOVE,  FORT  LEE,  NJ.  87824 

525  GREGORY  AVENUE,  WEBHAWKBN,  NJ.  87887 

8  GAUNTT  PL.  RT.  31,  PLEMINGTtm,  NJ.  88822 


24,818 
383t8 

41,832 
15,t» 


22,444 
38.123 
29321 
28425 
22449 
31489 
24^415 
9J81 
22,172 
34478 
24,471 
35,971 
23434 
71J81 


•5,4n 


U497 
43,775 
37>45 


38439 


39,80 


21,941 


27388 
43,775 
33^475 
27481 
19482 
24.749 
27488 


25.«f4 
274B5 
24.788 
234C2 
4,lH8 
3440 
43.775 
41498 
41.715 
35J828 
43,775 
39445 
43448 
43,775 
37,121 
37454 
43,454 
42,799 
42448 

434W 
434n 


66654 


Fadval 


HQUaNC  AGENCY 
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HOUSPiG  AGENCY 


AISBSSS 


yms      AWARD 


TOWNmP  or  MONTCLADt  HA 

PASSAIC  COUNTY  HA 

WARKEN  COtmrV  HA 

VfKST  ORANGE.  PHA 

LAKKWOOD  TOWNSHIP 

M'  DEPT.  or  COMM.  AFT  AIRS 

LASCRUCESHA 

ALAMOGOROO  (CITY  OP)  HA 

TRUIH  OR  CONSEQUENCES  HA 

&\NTA  FK  COUNTY  HA 

BERNAUUX)  COU^^^Y  HSG  DEPT 

REGION  iV  HA 

CLOVISHA 

HA  or  PLATTSBURGH 

HA  or  COHOBS 

CITY  or  OSWEGO 

HA  or  GLOVBRSVILLB 

HA  or  HORNELL 

HA  or  MONTICnXO 

HA  or  NEW  ROCHEUX 

TOWN  or  BABYLON 

TOWN  or  YOKKTOWN 

PORTjnVIS 

CITY  or  POUGHKEEPSB 

NORTH  rORK  HSG  AIXIANCE  INC 

TOWN  or  SMmrowN 

VILLAGB  or  KBYAS  JOEL  HA 

TOWNOrCOLOME 

CfTYOrrULTON 

TOWN  or  UraON  COM  DEV 

JEmRSONMHA 

SPRIN(»IKU>  kOETJBA 

MEDINA  MHA 

PORTAGE  lOA 

CAMBRIDGB  METROPOLITAN  HA 

THE  MEIGS  MBA 

WARREN  IBTJIA 

PAYKTIXMrntOHA 

HCKAWAY  ISnOPOUTAN  HA 

PIKB  MVmOnJTAN  HA 

TUSCARAWAS  MBA 

CITY  or  MDOIXrOWN 

LOGAN  COUNTY  MHA 

crrYorMAnRTA 

VDOON  MCnOPOUTAN  ■.  A. 

DELAWARE  METRO  HA 

MORROW  ICnO.  HA 

BOWUNC  GRON  HA 

BROKEN  BOW  HA 

NORMAN  HA 

SmXWATBt  HA 

HA  or  DOU6LAB  COUNTY 

H.A.  or  UNCOLN  COUfTY 

H  JL  or  VAMniX  COUKTY 

MID  COmiA  HOUSmG  AGENCY 

H JL  or  MAIJIBUR  CO. 

NORTHWEST  OKBGON  HSG  ASSOC. 

CENTRAL  ORB  REG  HA 

HARRISURCHA 

BUTLER  COUNTY  HA 

ALTOONAHA 


3t5  CLAREMONT  AVENUE.  MONTCLAIR.  NJ.  97H2 

317  PENNSYLVANIA  AVE.  PATERSON,  NJ.  17513 

WAYNE  DUMONT  JR  ADMIN  BLDG,  BELVIDERB.  M.  t7t23 

M  MAIN  STREET,  WEST  ORANGE.  NJ,  r7«S3 

231  THIRD  ST,  LAKEWOOD.  NJ,  WTtl 

101  S.  BROAD  STREET  CNMt.  TRENTON.  NJ.  IBMJ  liW 

9U  S  SAN  PEDRO,  LAS  CRUCES,  NM.  SMtl 

P  O  BOX  SM.  ALAMOGORDO,  NM.  S331I433( 

IW  S  CEDAR  STREET,  TRUTH  OR  CONSEQUENCES.  NM.  B7M1 

PO  BOX  376.  SANTA  PE.  NM.  «7St4437i 

«M  LOMAS  BLVD  NW.  ALBUQUERQUE,  NM,  STltl 

IM  UnST  SECOND  STRBKT.  CLOVIS.  NM.  Ul$l 

P  O  BOX  114t.  CLOVIS.  NM.  ttl«l 

U  OAK  STREET.  PLATTSBURGH.  NY.  12M1 

DR  JAY  MCDONALD  TOWERS  REMSEN.  CORES.  NY.  IIMT 

CrrV  HALL.  OSWEGO.  NY,  13U« 

Ml  WECT  STREET.  GLOVBRSVILLE.  NY,  UtTS 

71  CHURCH  SntEKT,  HORNELL,  NY.  14B43 

H  EVERGRKIN  MIVK.  MOKTKILLO.  NY.  13711 

5*  SICKLES  AVENUE.  NEW  ROCHELIX.  NY.  MIBl 

3M  EAST  SUNRISE  HICHWAY.  UNDENHURST.  NY,  1I7S7 

M3  UNDERBILL  AVE,  YORKTOWN  HGTS.  NT,  IMIt 

3t  PRONT  STREET,  PORT  JIRVIS,  NY.  U771 

MEMORIAL  9Q.  P  O  BOX  3M.  POUGHKEEPSB,  NY.  UM2 

lie  SOUTH  STREET.  GREBNPORT.  NY.  11944 

99  WEST  MAIN  STREST,  P  O  BOX  5.  SMTTHTOWN,  NY,  117t7 

Stt  POREST  ROAD,  flUTTB  tU.  MONROE.  NY.  1«S» 

MEMORIAL  TOWN  HALL,  NRWTONVnXB.  COLONB,  NY,  I213S 

MUNICIPAL  BUUDDIG,  PULTON,  NY.  UMB 

3111  EAST  MAIN  ST,  ENDWBLL.  NY.  13Tft 

tl5  NORTH  SDCTH  AVENUE,  SIEUBINVILLB.  OH,  499S3 

437  BAST  JOOt  STREET.  SPRINGnELD,  OH,  4S9tS 

m  WALTER  ROAD,  MDMA.  OB,  44356-1593 

2B32  STATS  ROVIK  59,  RAVENNA.  OH.  44MM741 

PO  BOX  744.  CAMBRIDGE,  OB,  4S7354744 

237  RACE  STREET.  KBDDLIPORT.  OB.  487iB 

PO  BOX C3.  LEBANON. OB. 45n( 

Ml  R.  EAST  STREET,  WAMUNGPUN  CJi.,  OB,  431<t 

174  RUSTIC  DRIVE,  ORCLEViLLB,  OB.  43113 

UU  SHYVILLE  ROAD,  PIKRTON,  OB.  4SM1 

US  EAST  HIGH,  NEW  PHILAOBLPHIA,  OB,  44M3 

ONE  OTV  CENnurPUOA.  lODOLETOWN,  OB,  4SI«a 

ItSW  mCH  ST,  RBLLBPONTAINB,  OB,  43311 

PO  BOX7«.MAnnTA,OB,4f799 

P.  O.  BOX  4*7,  MCASTBUR,  OB.  4501 

P  O  BOX  1292.  DSLAWARB,  OB,  <3fl5 

PO  BOX  MI9,  MANVIELD,  OB.  44NI 

3t4  NORTH  CBURCB  STREET,  BOWLING  GREEN.  OB,  434t2 

P  O  BOX  177,  BROKEN  BOW,  OK.  7i«iaS 

IW  NORTH  BERRY  RD,  NORMAN,  OK,  73MB 

t»7  S.  LOWRY,  SraXWATSR,  OK.  74BM 

PO  BOX9M.ReSRBURG,OR.9M1t 

M39  NW  NYE  Sr,  NEWPORT,  OB,  9730 

414  N  EVAM.  MCMNNVILLE,  OB.  9712t 

5W  B  2ND,  THE  DALIXS,  OR,  97ISB 

999  iORTMER  ST,  ONTARIO,  OR.  97914      - 

15M  EXCHANGE.  ASTORIA,  OR.  971t3 

2445  SW  CANAL  BLVD.  REDMOND.  OR,  9779i 

P  O  BOX  34(1.  HARRISBURC.  PA.  inn-34tt 

P  O  BOX  1917.  BUTLER.  PA,  UM3 

IIM  IITH  STREKT.  ALTOONA.  PA,  IMBl      * 


43.«72 
34.454 

43,775 
4UM 
43,775 
42,7» 
27.SB5 
43.775 
43.775 

ujsts 

3Mt2 
3t.9W 
2t,737 
39,732 
35.225 

Mjn 

35J21 
37J81 
43,CR 
33J4i 
43,5tt 
34,938 
2t323 
35«4il 
43,24t 


43,775 
«3tl 
37J9S 
34.571 


43,775 


25,371 

37,754 
3S,3il 

33.7B9 
36,914 
43,425 


39(387 
31,4X1 

J8jn 

37,MI 
3B,ii4 
3t,»<3 
M»781 


37472 
37318 
SU75 
37jn7 
19,948 
3<;H; 

3S,tf75 
39481 
43,775 
43,775 


IiIONTOUR  COUNTY  HA 

DAUPHIN  COUNTY  HA 

^w'J'ICASTER  HA 

WILKES  BARRE  HA 

INDUNA  COUNTY  HA 

SUNBURYHA 

NORTHUMBERLAND  COUNTY  HA 

BERKS  COUNTY  HA 

CUMBERLAND  COUNTY  HA 

NORTHAMVTON  COUNTY  HA 

ADAMS  COUNTY  HA 

PAWTUCKTT  H  A 

CENTRAL  PALLS  HA 

EAST  PROVIDENCE  H  A 

SOUTH  KMGSrON  HA 

NORTH  PROVIDENCE  HA 

EAST  GREENWICH  H  A 

NARRAGANSBTTHA 

RI  HSG  MORT  PIN  CORP 

MUraCVAUTY  or  PONCE 

MUNKVAUTY  OP  BAYAMON 

MUMCVAUTY  OP  CAROLINA 

MUNICIPALITY  or  HORMGURROS 

MUOCVAIXrY  or  ADJUNTAS 

MUraaPAUTY  or  ISABELA 

MUNKVAUTY  Or  ACUAS  BUBNAS 

HA  CONWAY 

HAGBEENWOOD 

HA  or  MYRTLE  BEACH 

HA  ANDERSON 

CHARLESTON  COUNTY  HRD 

PENNINGTON  COUNTY  HRD 

BROODNGSDU) 

MOBRIDGE  HSG  4t  REMIV  AUTH 

HAKINGSPORT 

HA JACKSON 

HA  CROSSVILUE 

SE  -IN  HUMAN  RESOURCE  AGENCY 

CORPUS  CHRISTY  HA 

BAYTOWNHA 

nXARKANAHA 

lubboCkha 
beaumont  ha 

CENIERHA 

EDINBURGHA 

HARLINGENHA 

PHARRHA 

lONGSVILLEHA 

PLANOHA 

HSG  AUTH  CTfY  OP  TATUM 

GARLAND  (CITY  OF) 

ANTHONY  HA 

SAN  ANGELO  PUBUC  HA. 

TRAVIS  COUNTY  HA 

HIDALGO  COUNTY  HA 

CAMERON  COUNTY  HA 

MIDLAND  COUNTY  HA 

HA  OP  THE  CrrV  OF  PROVO 

DAVIS  COUNTY  HA 

UTAH  PAIUTE  HA 

GRAND  COUNTY  HA 


ONE  BEAVER  PLACE,  DANVILLB.  PA.  17S21 

581  MOBN  SIREET,  SIEELTWI.  PA.  17113 

333  CHWCH  STREET.  LANCASIER.  PA.  17(82-42S3 

LINCOLN  PLAZA  S.  WILKES  BARRE.  WnJCES  BARRE.  PA.  18712 

184  PHILADELPmA  SIHEET.  DHNANA.  PA.  15781 

785  MARKKT  STREET  PO  BOX  458.  SUNBURY.  PA.  17881 

58  MAHOIBNG  STREET.  MBLTON.  PA.  17S47 

1883  RUTTER  LANE,  REAMNC,  PA,  19484 

114  NORTH  HANOVER  STREET,  CARLBLB,  PA,  178U 

PO  BOX 252.  NAZARETH,  PA,  18844 

139  CARIiSLE  SIREET,  GEITVSBURG,  VA,  17325 

214  ROOSEVELT  AVE,  PO  BOX  1383,  PAWIUtKEI,  RI,  82862 

38  WASHINGTON  ST,  CENISAL  PALLS,  RI,  82863 

99  GOLDSMTTH  AVE,  EAST  PROVIDENCE,  RI.  82914 

P  O  BOX  4,  PEACE  DALE.  RI,  83883 

945  CHARLES  STREET,  NORTH  PROVIDENCE,  RI,  82984   ' 

146  PBtST  AVE,  BASraOENWICB,  RI,  82818 

PJ.BOX388  25 PVTB  AVIMUB, NARRAGANaCTT,  RI. 828B2 

44  WASBNGTON  STREET.  PBOVBENCE.  RI,  82983 

PO  ROX 1789,  PONCE,  PR,  88733-1789 

PO  BOX »88.  BAYAMON  MUMCVIO,  RQ,  88628 

P  O  BOX  t,  CAROLBIA,  PR,  88ii5488i 

P  O  BOX  97,  HORKBGUEROS.  PR.  88668 

PO  iOX  1889.  ADIUNTAS.  PR.  88681 

P  O  BOX  587.  ISABELA.  PR.  88662 

BOX  U8.  AGUAS  BUENAS  MUNKI.  RQ,  88687 

2383  LEONARD  AVENUE,  CONWAY.  SC,  39526 

P  O  BOX  973,  GREENWOOD,  SC,  29646 

P  O  BOX  2468,  MYRTLE  BEACH,  SC.  29578 

1335  E  RIVER  SIREEf.  ANDERSON,  SC,  29621 

2186  MOUNT  PLEASANT  SIREET,  CHARLESTON.  SC.  29483 

1885  WEST  FULTON  ST.  RAPID  CTTY.  SD.  57782 

UM  MAIN  AVE.  SOUTH,  BROOKINGS.  SD,  57886 

111  SECOND  SIREET  E.  MORRIDGE.  SD.  57681 

P  O  BOX  44.  DNGSPORT,  IN.  37662 

P  O  BOX  3188,  JACKSON.  IN,  38383 

282  mWIN  AVE,  CROSSVILLE,  IN,  38SS5 

PO  Rot 889, DUNLAP, IN, 37327 

P  O  BOX  7819,  CORPUS  CHRISn.  TX.  78467-7819 

885  NAZRO  STREET,  RAYTOWN,  TX,  77528 

BOX  5766,  TEXARKANA,  TX,  755854766 

P  O  BOX  2568,  LURBOCK.  TX.  79488 

PO  BOX  UU,  BEAUMWrr,  TX.  77784 

1688  SWEETGUM  THAIL,  CENIER.  TX.  75935 

P  O  BOX  295,  EIMNBURG,  TX,  78548 

P  O  BOX  1669,  HARLINGEN.  TX,  78S51 

211  W  AUDREY,  PHARR,  TX,  78577 

1888  W  CORRAL,  KINGSVILLE,  TX.  78363 

1581  AVENUE  K..  PLANO.  TX.  75874 

P  O  BOX  1866.  TATUM.  TX.  75691 

P  O  BOX  40882.  GARLAND,  TX.  758464882 

P  O  DRAWER  1748.  ANTHONY.  TX,  79821 

POBOX 1751,  SAN  ANGELO,  TX,  76M2 

P  O  BOX  1748,  AUSTIN,  TX,  78767 

1880  N.  TEXAS  BLVD.,  WESLACO,  TX.  78596 

P  O  BOX  5806.  BROWNSVILLE,  TX.  78528 

218  WEST  ILLINOIS  ROOM  108,  MIDLAND.  TX,  79781 

650  WEST  IM  HOKTE,  PROVO.  UT,  8401 

P  O  BOX  328.  PARMINGTtm.  UT,  84825 

600  NORTH  IM  EAST.  CEDAR  CTFY.  UT,  84728 

302  EAST  CENTER  ST.,  MOAM,  UT.  84532 
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HOUSOIC  ACENCY 


ABDtS^ 


UHEIS        AWA»0 


WEST  VALLEY  CITY  HA 
CKRAK  CITV  BA 
PORTSMOUTH  RIDCV  A  H/A 
CVNfnOtLAND  PLATKAU  HBG.  BA 
LES  COUNTY  HA 
COTINTY  or  ALBKMARLK 
CITY  or  VIRGINIA  MUCH 
VIRGINIA  HSG  DCV.  AUTH. 
BURLINGTON  HA 
BAKRKHA 

HA  COUNTY  or  CLALLAM 
HA  CITY  or  KSNNKWICK 
HA  or  GRANT  COUNTY 
RAOTTACOMA.  WA 
HA  CITY  or  PASCO 
BKUJNGHAM  HSG  AUTH 
DTSAP  COUNTY  CONSOUD.  HA 
THURSTON  COUNTY 
HA  Cmr  OP  SPOKANE 
WENATCHEBHA 
HA  cnV  OP  RICHLAND 
HA  or  JEFPIRSON  COUNTY 
GREEN  BAY  HA 
DUNN  COUNTY  HA 
CITV  OP  KENOSHA 
HA  OP  THE  CITY  Or  APPLETON 
CrrV  OP  JANESVILLK 
WALWORTH  COUNTY  BA 
HUNTINGTON  WV  HA 
BENWOOD  HA 
WEIRTONHA 
KANAWHA  COUNTY  HA 
HA  OP  RALEIGH  CO 
HA  OP  THE  CTTY  OP  CASPER 
rPSS< 


PS8 


NEIMIAP.  INC 

WINN  PARISH  POUCS  JURY 

ATTLEBORO  HA 

BOYNE  CTTY  HSG  CM 

MISSOULA  HA 

HA  ROCKY  MOUNT 

HA  COUNTY  OP  WAKE 

BLAIR  HA 

WAYNESBORO  REDEV.  A  HA 

HA  OP  ISLAND  COUNTY 

EAU  CLAIRE  COUNTY  HA 

WAUKESHA  COUNTY 


HA  OP  SKAGIT  COUNTY 
Tatriift 


I  CONSTTTUnON  BLVD.  WBCT  VALLKY  OTf,  UT,  S411f 
23M  W.  HWY  tt.  suns  7,  CIDAB  CITY.  VT.  M7M 
339  BIGB  SIRKKT  P  O  BOX  IBM,  PORTAIOUTB.  VA.  23715 
P  O  BOX  I33t,  ftOMORIAL  DRTVE.  LEBANON.  VA,  243«( 
PO  BOX  M5.  XINBSVIUX,  VA.  14M3 
4tl  MCINT1RE  ROAD.  CBARLOmSVIUJI.  VA,  229t2-499( 
MUNICIPAL  CBimR.  VfRCOOA  HACB.  VA.  234M 
Ml  S.  BRLVIDSRB  nRKST.  RICHMOND,  VA.  Z32M 
23*  ST  PAUL  STRKBT.  BURLINGTON.  VT.  ISMl 
4S5  NORTH  MAIN  CTREBT,  BARRB,  VT.  BSMI 
aii3  SOUTH  PRANCIS,  PORT  ANGBLBS,  WA.  M30 
P.  O.  BOX  C737.  KINNKWICK.  WA.  tnJi 
I1J9  LARSON  BLVD.  M068S  LABS,  WA.  • 
173S  K  44TB  STREET.  TACOMA.  WA.  • 
tM  NORTH  PIRST  AVENUE.  PASCO.  WA.  fPMl 
a«  UNTTY  STREET  LOWER  LBVBL,  BBLLINGBAM,  WA,MI2S 
na  BAYSHORB  DR  NW,  8n.VIRDALB,  WA.  9B3t3 
SB5  WEST  POURTH  AVBNUB.  OLYMPIA.  WA.  fBNI 
W.  S5TB  MISSION,  SUITB  IM.  SPOKANE.  WA.  9KM1 
1555  SOUTH  METHOW,  WENATCHBB,  WA.  MMl 
<5t  GEORGE  WASHINGTON  WAY,  RICHLAND.  WA.  M3S3 
P  O  BOX  I54B,  PORT  TOWNSEND,  WA,  M3« 
1434  ADMIRAL  ST.,  GREEN  BAY,  WI,  543t3 
535  3ND  ST..  GLENWOOD  CTTY.  WI.  S4SU 
i35  53ND  ST,  KENOSHA.  WI.  S314t 
535  NORTH  ONEIDA  STREET.  APPLETON,  WI.  54911 
»  N.  JACKSON  ST.  PO  BOX  SBBS.  JANBSVILLE,  WI,  53545 
COURTHOUSE  ANNEX  HWY  I4W,  BOX  IM7.  ELKHORN.  WI,  S3U1 
P  O  BOS  3tS3.  HUNIINGTON.  WV,  35723 
13TH  AND  HIGB  STREETS.  BENWOOD,  WV,  3M91 
S2S  COVE  ROAD,  WEDtTON.  WV.  3iW2 
PO  BOX  3S3«.  CHARLESTON,  WV,  3533B 
P  O  BOX  BO.  BBCKLBY.  WV.  2SSKt-3aS3 
1M7  CY  AVENUE.  «3I1.  CASPER.  WY.  tl«M 


P  O  BOX  3iB.  HIAWATHA.  KS.  tf<34 

3«1  WEST  MAIN  ST..  WmNPIELD,  LA.  714S3 

37  CARLON  ST,  ATTLEBORO,  MA,  13703 

S39  SOUTH  PARK  SIBEBT,  BOYNE  CITY,  MI.  4P712 

1319  E.  BROADWAY,  MISSOULA.  MT,  5iBB3 

P  O  BOX  4717,  ROCKY  MOUNT.  NC,  27M3 

P  O  BOX  3«,  ZXBULON.  NC.  27997<a3« 

7SS  SOUTH  IfTH  STREET.  BLAOt.  NE.  OBM 

17M  NEW  BOn  ROAD,  WAYNESBORO.  VA.  22MB-25M 

7  NORTHWEST  CTH  STREET.  COUPBVILLE,  WA.  9S239 

731  OXPORD  AVE..  EAU  CLAIRE.  WI.  547t3 

515  WEST  MORELAND  BLVD.  WAUKESHA.  WI,  S3UM438 


2»,m 
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29,ia9 
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29.734 
2S.4M 
23,«74 
*3t,999 
52,94S 
293<I 
23,572 
14.412 
2S^224 
StJK 
3a,9S< 
34,«33 

S30.57} 


3131  E  COLLEGE  WAY.  SUITE  Ml.  MOUNT  VERNON.  WA.  9C273 


f 
t 


CRY  or  LOS  ANGELES  BA 

COUNTY  or  SAN  BERNARDINO  BA 

TULASB  COUNTY  HA 

SAN  DiBGO  BOUSmGX:OMMISSION 

ORAN(»  COUNTY  BA 

CTTY  or  BA  WTHCMRNE 

SANPRANOSCOBA 

MARIPOSA  COUNTY  BA 

GRBBNWICHBA 

MANCBBSTERBA 

MANSPIELDBA 

NOBWALKBA 

WAimiHtYBA 

NAUCA1TICKBA 

OTYOrBARTPORD 

CONraDCnCUTDOH 

StJC  BA 

WILMNGTONBA 

crrY  or  jACKSONvnxK 

BA  COCOA 
BATALLABASSB 
BILLSBOROUGB  COUNTY40CC 
BA  COLUMBUS  GA  GEN  FUND 

crrvorMARiErrA 

BA  AUGUSTA 

HA  MACON 

H/A  DEKALB  COUNTY 

GEORGIA  RESBMNHAL  PIN  AOTB 

DBS  MOINBS  AUn  MUNKIPAL  HA 

AREA  XV  MULTI-COUNTY  BA 

CBICAGOBA 

PBOBUBA 

BAROCKPORD 

JOUETBA 

LAKBCOUNTYBA 

AURORA  BA 

CTTY  OP  NORTH  CmCAGO 

CRY  or  DANVnXS  BA 

MAYWOODBA 

ELGIN  BA 

cnv  or  iraxANAPOus 

BA  CITY  or  TRRRE  HAUTE 

BAST  CBICAGOBA 

INDIANA  DEPT  (V  BUMAN  SERV 

VmCENNRSBA 

BA  DELAWARE  COUNTY 

BA  CITY  or  EVANSVILU: 

BA  cmr  OrCRAWPORDSVILLB 

SHREWORTBA 

MONROBBA 

WESTMONROBHA 

BOSrONBA 

BROCKTON  BA 

BOLYOKEBA 

WORCESTER  BA 

WARREN  HSG  AUTHORITY 

HA  or  BALTIMORE  CITY 

MONTGOMERY  CO  BA 

HA  or  FRINCB  GEORGES  CO 


2Mt  WILSHIRB  BLVD..  LOS  ANGBLBS.  CA.  9M57 

1*53  NORTH  D  SnOEET,  SAN  BERNARDINO,  CA.  924M 

PO  BOX  791,  VI8ALIA.XA.  93279 

M25  NEWTON  AVE.  SAN  DIEGO.  CA.  92113-102 

2t43  N  BROADWAY.  SANTA  ANA.  CA.  927W 

4455  W  12CrH  ST.  BAWIHORIS.  CA.  9B25B 

44B  TURK  SRBBT.  SAN  PRANOSCO.  CA.  941tt 

P.  O.  BOX  39.  MARIPOSA.  CA.  9S33t 

P  O  BOX  141,  CRBPIWICB,  CT.  UtM 

24  BLUSnEUk  DB.  MANCBBSIBt  TOWN.  CT.  •iB4» 

3i9  MAPLE  RD.  STORRS,  CT,  aCMi 

24  lA  MONROB  SRlSr.  mm  NOKWALK.  CT.  MK4 

7B  LAKBWOOD  ROAD,  WAIBBBURY.  CT.  M7B4 

U  IDA  STREET.  NAUGATVCK.  CT.  M77t 

559  MAIN  ST,  BARnORD.  CT.  MW 

5t5  BUDSON  SIBBET,  BAR1V0BD,  CT.  •ClBt-71iC 

1133  NORTH  CAPITOL  SIBBBT  MB,  WASBmCTON.  DC,  ailtl 

4W  WALMn- SIBBET.  WILMINGTON,  DB,  19Bn 

13M  BROAD  SIRBBT.  JACKSONVILLB.  PL,  322B2 

P  O  BOX  33S.  MOtRnTISLAND.  PL.  »9S2 

3Mt  GRADY  ROAD.  TALLABASSB,  lU  32312 

P  O  BOX  lilt,  TAMTA.  PL.  33M1 

P  O  BOX  Ot,  COUBSUS,  GA.  319B3-BS3t 

COMtf  DBV  FUND,  P.  O.  BOX  <I9,  MARnCTTA.  GA.  ana 

P  O  BOX324i.  AUGUSTA.  GA.  3mU-1Ut 

P  O  BOX  4nt,  MACOM.  CA.  3UIB 
P  O  BOX  107.  MCAlTBt.  CA,  3N31 
<•  BXBCUnVB  PKWY  S.  SUTB  2SB,  ATLANTA,  GA.  3B329 
llfl  CROCKER.  DBS  MOINBS,  U,  5l3t9 
417  NORTH  COLLEGE,  P  O  BOX  27»,  AGENCY,  Li,  S353B 
424  WEST  JACKSON  RLVB.  CBKAGO.  IL,  Mft2 
tM  W  BROIBBBSON  ST,  PBORIA.  IL,  41415 
339  15TB  AVE..  ROCKPORD,  B.,  (1M8 
P  O  BOX  2519,  JOUET,  IL,  iB434 
3392t  N  BOUn  4S,  CRAYSLAKB,  IL,  <M9t 
M3t  WEST  PLUM  SIBBET.  AURORA,  IL,  CISW 
ICB IBWIS  AVE,  NOBIB  CHICAGO,  IL,  CNM 
PO  BOX312.DANVILLB,lL.41t34 
1791  SOinV  ISr  AVENUE  SUnV  S,  MAVWOOD.  IL,  M153 
lit  SOim  STATB  SIBBET.  BLCBH.  VL,  4B123 
FIVE  BVIANA  SQ..  SECOND  FLOOR.  INDIANAP(HJS.  IN,  4C2B4 
PO  BOX3l8(,TBRiaBAUIB,IN.41BB3 
493t  LARKSPUR  DK  PO  BOX  49t.  BAST  CHICAGO.  IN,  4i312 
251  N.  ILLINOIS  PO  BOX  TIC,  INDIANAPOLIS,  IN,  4iat7-7IO 
591BARTST  P O BOX  1CS4, VINCENNBS, n<i. 47S91 
2491  S  BADDIX  AVBNUB,  MUNCBC.  m,  «73i2 
PO  BOX3M8.  BVANSVnjJE,  IN,  47735 
PO  BOX 421. CBAWFORD5VILLE, IN, 479334421 
(23  JORDAN,  SBRBVBPORT,  LA,  71141 
P  O  BOX  1194,  MONROE,  LA,  712tl 
23t5  N  7ni  SIBBET,  WEST  MOIWOB,  LA.  71291 
S3  CBAUNCY  SIRBBT,  BOSTON,  MA,  ttlll 
45GODDARDROAD,PO  BOX  349,  BROCKTON,  MA.  •2413 
475  MAPLE  SIRBBT,  BOLYOKE,  MA.  41449 
49  BELMONT  SIBBET,  WORCESIBR.  MA,  41M5 
P.  O.  BOX  UtBr.  WARREN.  MA,  •Vm 
417  E  PAYETTE  STREET,  BALTIMORE,  MD,  212t2 
14410  DETRICK  AVENUE.  KENSmGTON,  MD.  20895 
9400  PEPPERCORN  PLACE,  LANDOVER.  MD.  24785 
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HOUSBiC  ACPITV 


BALTIMCMa  COUNTY,  MD 
DF'T.  or  HSC  a  COMM  DEVEL 

CALvnrr  county  ha 

CCn^TY  COMM  CHAKIXS  CO. 

BREWnHA 

KnnEFOKD  HA 

MAINE  STATE  HA 

WECTBItOOKHA 

CITY  or  GRAND  RAFIDS 

CnY  or  ANN  ARBOR 

CT.  LOUIS  COUffTY  HA 

MT  DErARTMRNT  Or  COMMKRCB 

CHADRONHA 

SAIJEMHA 

PRANKUNH  A 

ASBURY  PARK  HA 

PLAINPIELDHA 

HA  or  GLOUCBCTER  COUNTY 

LAKBWOOO  TOWNSHIP 

ATLANnC  CFTY  HA 

SOUTH  AMBOYHA 

CUFFSIDE  PARK  HA 

TOWNSHIP  or  MONTCLAIR  HA 

COUNTY  or  UNION 

HI  DEPT.  or  COMM.  ATTAIRS 

ALBUQUERQUE  HA 

CTTY  or  LAS  VEGAS  HA 

NORTH  LAS  VEGAS  HA 

CITY  or  NEW  ROCHELLE 

HA  or  GLOVERSVILLE 

TOWN  or  SOUTHAMPTON 

TOWN  or  BABYLON 

VILLAGE  or  CORINTH 

VILLAGE  or  BALLLSrON  SPA 

CUYAHOGA  MHA 

CHEROKEE  NATION  HA 

HA  CITY  or  PfTTSBURGH 

CHESTER  HA 

MONTGOMERY  COUNTY  HA 

BEAVER  COUNTY  HA 

WESTMORELAND  COUNTY  HA 

JOHNSTOWN  HA 

ALTOONA  HA 

CUMBERLAND  COUNTY  HA 

NORTHAMPTON  COUNTY  HA 

LKHIGH  COUNTY  HA 

ADAMS  COUNTY  HA 

ALLEGHENY  COUNTY  HA 

MKRCKR  COUNTY 

HA  CO  or  LAWRENCE 

BRADffORDCFTY    HA 

FRANKLIN  CTTY  HA 

JEPTERSON  COUI>fTY  HA 

PULTON  COUNTY  HA 

WARREN  COUNTY  HA 

VENANGO  COUNTY  HA 

ALLEGHENY  COUNTY  HA 

MERCER  COUNTY 

HA  CO  or  LAWRENCE 

BRADPORDCTTY    HA 

nUNKUNCnVHA 


UNTTS 


4M  WASHINCTON  AVENUE.  TOWSON,  MD.  JUM 

IM  COMMUNTTY  PL,  ROOM  nMl,  CROWNSVILLE,  MD.  31032 

4M  WEST  DARES  BEACH  ROAD.  PRINCE  PRXDERICK.  MD.  2ttn 

P.  O.  ROX  B.  LA  PLATA,  MD,  JtMi 

ONE  COLONIAL  CIRCLE,  BREWER.  ME,  •4412 

PO  BOX  SB(.  BIDDDORD,  ME,  MMS 

1S3  WATER  STRBIT,  AUGUSTA.  ME,  M33Ma3 

PO  BOX  M9.  WBSTBROOK.  ME,  Mtn 

142a  PULLER  AVK  SB.  GRAND  RAPID8.  M.  4MB7 

IM  NORTH  PIPTH  AVE.  ANN  ARBOR,  M,  4na7 

M(5  NATURAL  BRIDGK.  ST.  LOUS.  MO,  <3U1 

POB  2ta545.  BM  PRONT  SnUECT.  HKLBNA.  WIT,  SM2»aS45 

IM  PINE,  CHADRON.  NE.  0337 

44  MILLVILLK  SIRBT  P  O  BOX  4.  SALEM.  NH.  aJBTy 

915  Cll<a«AL  ST.  PRANKLIN.  NH.  tSlSS 

lta4  COMSTOCK  STREET.  AS8URY  PARK,  N|.  tfTTU 

51*  BAST  PRONT  STREET,  PLAINPIELD.  NJ.  MBit 

223  S  BVBRGRKBN  AVE.  WOODBURY.  NJ.  «BM 

231  THIRD  ST.  LAKBWOOD.  NJ.  tBTIl 

227  NO  VERMONT  AVENUE.  ATU^NHC  OTY.  NJ.  •84B4 

BAYSHORK  DRIVB.  SOVTH  AMBOY.  NJ.  MB79 

SM  GORGE  ROAD.  CLIPSffiB  PARK.  Nl.  $mU 

2t5  CLAREMONT  AVENUE,  MONTCLAIR,  Nl.  •7B42 

UNION  COUNTY  ADMINISTRATION  BL.  EUZABBTH.  NJ.  97391 

Ml  S.  BROAD  STREET  CNIM.  TRENTON.  NJ.  mOS  Wm 

lt4a  imiVERSTTY  RLVD.  SB.  ALBUQUERQUE,  NM.  ttlH 

PO  BOX  197.  LAS  VEGAS.  NV.»12S-U»7 

1432  YALE  STREET.  NORI^  LAS  VBGAS.  NV.  BMJf 

S15  NORTH  AVE,  NEW  ROCHEULB,  NY.  IMBl 

Itl  WEST  STREET.  GLOVERSVILLB,  NY.  UBTt 

114  HAMPTON  RD.  SOITTHAMPTON,  NY,  I194B 

3m  EAST  SUNRISE  HIGHWAY,  LINDINHURST,  NY,  1I7S7 

242  UNION  STREET.  SCHENECTADY.  NY.  123tS 

44  PRONT  STREET,  BALLSTON,  NY.  12t2a 

1441  WEST  25TH  STREET,  CLEVELAND.  OB.  441U 

P  O  BOX  1007,  TAHLEQUAH.  OK,  74448 

200  ROSS  STREET,  PfTTSBURGH,  PA,  1521f 

4  W.  4TH  STREET  P  O  BOX  3M,  CHBSTXIt,  PA.  19B14 

ItTS  NEW  HOPS  STREET.  NORRISTOWN.  PA.  IMtl-3144 

STATE  AVENUE  A  TOY  STREET.  REAVER,  PA,  15W9 

RJ>.  #4,  BOX  223  S  GRBINGAn  R,  GRSINSBURG,  PA.  ISi*! 

P  O  BOX  419.  JOHNSTOWN,  PA.  MtT 

1100  IITH  SnBET.  ALTOONA.  PA.  144ai 

114  NORTH  HANOVER  STREET.  CARUSLB,  PA,  ITBU 

P  O  BOX  252,  NAZARETH,  PA.  ia04« 

333  RIDGB  STREET.  BMMAUS,  PA.  lltOP 

139  CARLJSLB  STREET,  CETTY8BURC,  PA.  I733S 

341  POURTH  AVENUE  PHWUTY  BL,  PnTSBURGB.  PA,  15222 

SM  UNDSN  STREET.  SHARON.  PA.  14144 

481  NESHANNOCK  AVE.  P  O  BOX  9«.  NEW  CASIU,  PA.  14143 

a  BUSHNELL  STREET.  BRADPORO,  PA.  1C1B1 

1212  CHESTNUT  STREET.  PRANKLIN.  PA.  14323 

241  N  JDFERSON  STREET.  PUNXSUTAWNEY.  PA.  157C7 

lit  LWE,  PULTON  COUNTY.  PA.  17233 

Mi  OAK  STREET.  WARREN,  PA.  14345 

PO  BOX  9H.  Oa  CTTY.  PA,  lim 

341  POUtTH  AVENUE  nDEUTY  BL,  PriTSniRGH,  PA.  15222 

tm  LINDEN  SnUOT,  SHARON,  PA,  14144 

4n  NESHAfMOCK  AVB,  P  O  BOX  9ii.  NEW  CASTLE,  PA,  14143 

2  BUSHNELL  STREET.  BRADPORD,  PA.  147il 

UU  CHESTNUT  STREET.  PRANKLIN,  PA.  14323 
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EOUSING  AGENCY 


JEPPERSON  COUNTY  HA 

PULTON  COUNTY  HA 

WAatREN  COUNTY  HA 

VENANGO  COUNTY  HA 

MUNICIPAIiTY  OP  TRUJILLO  ALTO 

MUNICIPALITy  on  CAROLINA 

PUERTO  RICO  DOH 

MUNiaPAUTY  or  TOA  ALTA 

PROVIDINCEH  A 

WARWICK  H  A 

PROVIDENCE  H  A 

CENTRAL  FALLS  HA 

RI  HSG  M(Mrr  PIN  CORP 

CTTY  or  SPARTANBURG  H/A 

S  C  STATE  HSG  PIN  A  DEV 

HA  AIKEN 

HA  MURPREBSBORO  . 

HA  MEMPHIS 

ENOXVILLE  COMM  DEVQ.  CORP 

METROPOLITAN  DEV  *  HA 

HOUSTON  HA 

SAN  ANTONIO  HA 

BBAUMOHrTHA 

BROWNSVILLE  HA 

LAREDO  HA 

EDINBURGHA 

DEBT  EAST  TX  COUNCIL  OF  GOVTS 

MCALLENHA 

MERCHNBSHA 

SEGUINHA 

RUSK  HA 

DILLEYHA 

LAJOYAHA 

TRAVIS  COUNTY  HA 

DAVIS  COUNTY  HA 

RICHMOND  REDEV  *  H/A 

FAIRFAX  CO  RED  AND  HA 

ARLINGT(M<  CO  DBS 

COUNTY  OF  LOUDOUN  HSG  SERV 

HARTFORD  HA 

HA  COUNTY  or  KING 

HA  CnV  OF  KAU  CLAIRE 

HARTFORD  HA 

GRANT  COUNTY  HA 

GREENBRIER  CO  HA 


^"PRESS 


241  N  JEFPISSON  STREET,  PUNXSUTAWNEY,  PA,  1574T 

lii  LWE,  PVLTCW  COUNTY.  PA.  17233 

lis  OAK  SIWEET.  WARREN.  PA.  14345 

PO  BOXN8,OILCrrV.PA.14Bil 

BOX  iaf9.  nUJILlX)  alto.  PR.  it74t 

P  O  BOX  t,  CAROLINA,  PR,  IIIQJ  JIM 

444  BARBOSA  AVE.  P  O  BOX  21345,  RIO  PIEDRAS.  PR,  •i92S 

BOX  t2,  TOA  ALTA,  PR,  it758 

lii  BROAD  ST.  PROVIDENCE.  RI,  •2943 

25  EASTON  AVE,  WARWICK,  RI,  42888 

lii  BROAD  ST.  PROVIDENCE,  RI.  42983 

3i  WASHINGTCm  ST,  CENIHAL  FALLS,  RI,  82843 

44  WASHINGTON  STREET,  PROVIDB34CE,  RI,  82983 

P  O  BOX  2828,  SPARTANBURG,  SC.  39344-2828 

919  BLUFF  ROAD.  COLUMBIA.  SC.  29241^14 

P  O  BOX  889.  AIKEN.  SC.  298824889 

318  EAST  LOKEY  AVENUB.  MinPREESBORO.  TN.  37138 

Tii  ADAMS  AVE.  MEMPHIS,  TN,  381i5 

P  O  BOX  3429.  KNOXVILLB,  TN,  37937-3429 

741  SDCTH  SftEET,  NASHVILLBJ>AVIDSON,  TN,  37244 

2444  FOUNTAIN  VIEW.  HOUSTON.  TX,  77857- 

P  O  inUWER  13ii.  SAN  ANTOiaO,  TX,  78295 

P  O  BOX  U12,  BEAUM(»nr,  TX,  77784 

P  O  BOX  4424,  BROWNSVnXE,  TX,  78523-4434 

2444  SAN  PRANOSCO  AVENUE,  LAREDO.  TX.  78848 

P  O  BOX  295,  EDINBURG,  TX,  78544 

2M  E  LAMAR.  JASPER,  TX,  ^951 

2341  JASMINE  AVE.  MC  ALLEN.  TX,  78581 

PO  BOX 985,  MERCEDES,  TX,  78574 

514  JEPPERSON  AVENUE,  SEGUIN,  TX.  78155 

1484A  NORTH  MAIN  STREET,  RUSK.  TX.  75785 

P  O  DRAWER  874,  MLLEY,  TX.  78817 

P  O  DRAWER  H.  LA  JOYA,  TX,  78544 

P  O  BOX  1748.  AUSTIN.  TX.  78747 

P  O  BOX  328.  FARMINGTON,  inr.  84425 

PO  BOX 24887,  RICHMOND.  VA.  23241-4887 

3700  PENDER  DRIVE.  FAIRFAX,  VA.  22434 

2148  CLARENDON  BLVD.  SUTTE  789,  ARLINGTON.  VA.  22281 

182  HERTTAGE  WAY  NE  SUTTE  lii,  LEESBURG,  VA,  22475 

15  BRIDGE  STREET,  WHTIE  RIVER  JUNCTIO,  VT,  iSiil 

15455  45TH  AVE  SO,  TUKWILA.  WA.  98188 

283  S.FARWELLST.  CALL  BOX  51.  EAU  CLAIRE,  WI,  54782 

149  NORTH  MAIN  STREET,  HARTFORD,  WI,  53927 

P  O  BOX  125,  PETERSBURG,  WV,  24847 

BOX  245.  LEWISBURG.  WV.  24941 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4236-N-34] 

Fedarai  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AQINCV:  OfTice  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Notice. 


t:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  December  19.  1997. 
FOR  FIMTHER  INFORMATION  CONTACT: 
Mark  Johnston.  Department  of  Housing 
and  Urban  Development.  Room  7256, 
451  Seventh  Street  SW..  Washington, 
DC  20410:  telephone  (202)  708-1226; 
TIX)  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (tiiese 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPWJMPITAWY  information:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Vetemns  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  December  11. 1997. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development 

|FR  Doc.  97-32789  Filed  12-18-97.  8:45  ami 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlkfllfe  Service 

*  Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

Applicant:  University  of  Arizona. 
Tucaon,  AZ.  PRT-837580. 

The  applicant  requests  a  permit  to 
import  blood  samples  from  captive-held 


chimpanzee  {Pan  troglodytes),  pygmy 
chimpanzee  {Pan  paniscus),  gorilla 
(Gorilla  gorilla),  and  orangutan  [Pongo 
pygfnaeus)  and  to  import  fecal  and  hair 
samples  taken  from  chimpanzee  (Pan 
tropofiytes),  pygmy  chimpanzee  [Pan 
paniscus),  gorilla  [Gorilla  gorilla),  and 
orangutan  [Pongo  pygmaeus)  in  the  wild 
for  the  purpose  of  scientific  research. 

Applicant:  International  Crane 
Foundation.  Baraboo.  VVI.  PRT-837403. 

The  applicant  requests  a  permit  to 
export  captive-bred  Siberian  crane  [Cms 
leucogeranus)  eggs  for  reintroduction 
into  the  wild  in  Russia  to  enhance  the 
survival  of  the  species. 

Applicant:  Omaha's  Henry  Doorly 
Zoo.  Omaha.  NE.  PRT-837631. 

The  applicant  requests  a  permit  to 
export  one  captive-bom  Malayan  tapir 
[Tapirus  indicus)  to  the  Adelaide  Zoo. 
Adelaide,  Australia,  for  captive  breeding 
to  enhance  the  survival  of  the  species. 

Applicant:  St.  Louis  Zoological  Park, 
St.  Louis.  MO.  PRT-837553. 

The  applicant  requests  a  permit  to 
import  one  mate  and  one  female 
captive-held  false  gavial  [Tomistoma 
scniegelii)  from  the  Singapore  Zoo  for 
the  puffKJse  of  enhancement  of  the  * 

survival  of  the  species  through  captive 
propagation  and  conservation 
education. 

Applicant:  Felson  Bowman. 
Greenwood.  Indiana.  PRT-837701. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [DamaJiscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 

!>rogram  of  the  Republic  of  South  Africa, 
or  die  purpose  of  enhancement  of  the 
survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  700.  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director  on 
or  before  January  20.  1998. 

The  public  is  invited  to  comment  on 
the  following  application  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  Eugene  Ciscombe. 
Amityville,  NY.  PRT-837603. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  McClintock 
Channel  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 

Applicant:  William  Jury,  Gilroy,  CA, 
PRT-837379. 


The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted,  prior  to  April  30.  1994. 
from  the  Lancaster  Sound  polar  bear 
population.  Northwest  Territories, 
Canada  for  personal  use. 

Applicant:  Jack  R.  Cook,  Mondovi. 
Wl,  PRT-837437. 

llie  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted,  prior  to  April  30, 1994. 
from  the  Lancaster  Sound  polar  bear 
population.  Northwest  Territories, 
Canada  for  personal  use. 

Written  diata  or  comments,  requests 
for  copies  of  any  of  these  complete 
applications,  or  requests  for  a  public 
hearing  on  these  applications  should  be 
sent  to  the  U.S.  Fish  and  Wildlife 
Service.  Office  of  Management 
Authority.  4401  N.  Fairfax  Drive,  Room 
700,  Arlington,  Virginia  22203. 
telephcHie  703/358-2104  or  fax  703/358- 
2281  and  must  be  received  within  30 
days  of  the  date  of  publication  of  this 
notice.  Anyone  requesting  a  hearing 
should  give  specific  reasons  why  a 
hearing  would  be  appropriate.  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

E)ocuments  and  other  information 
submitted  with  the  application  are 
available  for  review,  subject  to  the 
requirements  of  the  F*rivacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
address  on  or  before  January  20, 1998. 

Dated:  December  IS.  1997. 
MaryElloi  Amtowrer. 
Acting  Chief  Branch  of  Permits,  Office  of 
Management  Authority. 
(PR  Doc.  97-33089  Filed  12-18-97;  8:45  am) 


DEPARTMENT  OF  THE  MTERIOR 

Fiah  and  Wildlife  Ssrvlcs 

Notice  of  Availability  of  a  Draft 
Management  Plan  fo^the  Northern  End 
of  South  Monomoy  Island,  Monomoy 
National  Wildlife  Refuge  for  Review 
and  Comment 

AOBNCV:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  document  availability. 


The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  management 
plan  for  the  northern  end  of  South 
Monomoy  Island.  Monomoy  National 
Wildlife  Rehige,  Chatham,  MA.  The 
multi-year  adaptive  management  plan, 
to  be  initiated  in  the  1998  season, 
focuses  on  management  of  wildlife 
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competitor  and  predator  species  to 
encourage  a  diversity  of  nesting  bird 
species.  Ttiis  plan  is  in  keeping  with  the 
Service's  efforts  to  restore  avian 
diversity  on  the  Refuge  as  outlined  in 
the  1996  Final  Enviroiunental 
Assessment,  "Restoration  of  Avian 
Diversity  on  Monomoy  National 
Wildlife  Refuge".  The  Service  solicits 
review  and  comment  from  the  public  on 
the  draft  management  plan. 
DATES:  Comments  on  the  draft 
management  plan  must  be  received  by 
January  16, 1998.  The  draft  management 
plan  vidll  not  be  available  until 
December  22, 1997,  however,  the 
Service  is  currently  accepting  requests 
ft>r  copies  in  order  to  expedite 
distribution  once  the  document 
becomes  available. 


Persons  wishing  to  review 
the  draft  plan  can  obtain  a  copy  from 
the  Monomoy  National  Wildlife  Refuge, 
Wikis  Way,  Morris  Island,  Chatham.  MA 
02S33,  telephone  508-94&-0594. 
Comments  should  be  sent  to  this 
address,  to  the  attention  of  Sharon 
Ware.  • 

RM  RJRTMER  MFOraiATlON  contact: 
Sharon  Ware  (see  APOnciBCB). 

Dalad:  DBcembar  15, 1997. 
CaAjSkaeU 

Deputy  Regional  Director.  Beghn  5. 
(FR  Doc.  97-33203  Filed  12-10-97;  8:45  am] 


from  8:(X)  a.m.  to  12:00  noon.  Public 
comments  are  scheduled  from  12:00 
noon  to  12:15  p.m.  January  27, 1998. 

The  meeting  will  be  held  at  the 
National  Interagency  Fire  CentOT,  3833 
S.  Development  Ave.,  Boise,  Idaho.  The 
Coimcil  will  recess  at  an  appropriate 
time  for  a  lunch  break  of  approximately 
one  and  one-half  hours. 

The  Council  will  discuss  the  Interior 
Columbia  Basin  Ecosystem  Management 
Draft  Enviroimiental  Impact  Statement 
and  such  other  matters  as  may 
reasonably  come  before  the  Council. 
ADDRESSES:  The  Southeast  Oregon 
Resource  Advisory  Council  wiU  meet  at 
the  National  Interagency  Fire  Center, 
3833  S.  Development  Ave.,  Boise,  Idaho. 
FOR  FtmTMER  ■ffORMATlOW  CONTACT: 
Joime  Hower,  Bureau  of  Land 
Management,  Vale  District.  100  Oregon 
Street,  Vale,  Oregon  97918,  Telephone 
(541) 473-3144. 

Dated:  Decembv  10, 1997. 
BdwiaJ.SIinlilii  . 
District  Manager. 
[FR  Doc.  97-33205  Filed  12-liM)7: 8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Bureeu  of  Land  Management 

|PA-O30-0fr-122O-00:  QPS-OOSq 

NoOoe  Of  Meeting  Of  SoullMMt  Oregon 
Reeouroe  Advisory  Council 


f:  Vale  District.  Bureau  of  Land 
Management,  Intwior. 

ACnON:  Meeting  of  Southeast  Oregon 
Resource  Advisory  Council. 


f:  A  meeting  of  the  Southeast 
Oregon  Resource  Advisory  Council  will 
be  on  January  27, 1998  from  8:00  a.m. 
to  5:00  p.m.  (MDT)  and  January  28. 1998 


DEPARTMBfT  OF  THE  INTERIOR 

Bureeu  of  Lend  Manegement 
(co-s30-i43iMn:  coc-issq 

PuliUc  LMid  Order  No.  7283;  PartM 
Revocation  of  Executive  Order  No. 
53Z7  and  PubHcLand  Order  No.  4622; 
Colorado 

r 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction. 

SUMMARY:  This  action  corrects  Public 
Land  Order  No.  7283, 62  FR  49024.  FR 
Doc.  97-24834. 

Page  49024  third  column,  paragraph 
1,  line  which  reads  "T.  6  S.,  R.  94  E.", 
is  hereby  corrected  to  read  "T.  6  S..  R., 
94  W,". 

Janay  L.  Sanndars, 
Realty  Officer 

(FR  Doc.  97-33136  Filed  12-18-97: 8:45  am] 
BKXINa  OOOC  4Stt 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  I 


[CA-06S-4S-1S80-02:  CACA-97S7SI 

Notice  of  Realty  Action;  CaHfomla 

December  12, 1997. 

AOENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  Bureau  of  Land 
Management  is  ofEsring  the  following 
lands  in  Kem  County,  California  for 
competitive  sale. 


Written  requests  for 
information  may  be  addressed  to  Bureeu 
of  Land  Management,  Ridgecrest 
Resource  Area,  300  S.  Richmond  Road. 
Ridgecrest,  California  93555,  Attention: 
Unn  Gum;  Chiet  Minerals. 


TOR  RJRTMER  MFORMATKM  CONTACT:  Linn 
Gum,  Ph:  760-384-5450  or  Mike  Hogan. 
Ph:  760-384-5423. 


Under  the 
Land  Tenure  Adiustment  Element 
oititled  "Needs  of  Desert 
Commimities",  the  California  Desert 
Conservation  Area  Plan  of  1980 
provides  giiidance  allowing  the  Bureau 
of  Land  Management  to  consida'  the 
special  needs  of  desert  communities  by 
Uie  transfer  of  ownership  of  Icey  public 
land  parcels  in  and  around  theee 
communities.  The  following  public 
lands  have  been  foimd  suitable  fat 
competitive  sale  under  Section  203  ai 
the  Fedoal  Land  Policy  and 
Management  Act  of  1976  to  any  party 
that  meets  the  eligibility  requirements 
for  qualified  biddos  as  described 
herein.  The  fair  mari^et  value  appraisal 
was  completed  in  accordance  with  the 
Federal  Uniform  Appraisal  Standards  of 
1992  and  the  United  States  Professional 
Practices  of  1997. 

Mout  Diablo  Maridian,  CaUfBrala 

T.  29  S..  R.  40  E.,  Section  35 
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3.000i)0 
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100.31 
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3,000.00 
15  336  90 



Biddar  Qualiflcatioiis 

To  become  a  qualified  bidder,  eligible 
to  compete  during  the  oral  auction,  the 
following  applicable  criteria  must  be 
met: 

(1)  You  must  provide  proof  that  you 
are  a  citizen  of  the  United  States  ¥^o 
is  at  least  18  years  of  age;  or  (2)  you 
must  provide  proof  that  you  are  a 
corporation  subfect  to  the  laws  of  the 
State  of  Gilifomia  or  of  the  United 
States:  or  (3)  you  must  provide  proof 
that  you  are  a  State  or  State 
instrumentality  or  political  subdivision 
authorized  to  hold  property:  or  (4)  you 
must  provide  proof  that  you  are  an 
entity  legally  capable  of  conveying  and 
holding  lands  or  interests  therein  under 
the  laws  of  the  State  of  California;  and 
(5)  you  must  provide  a  sealed  bid  and 
deposit  of  no  less  than  30%  of  the 
minimum  fair  market  value  shown  in 
the  above  table,  or  30%  of  the  amount 
of  your  bid  greater  than  the  minimum 
Cur  marliet  valiie. 

This  information  must  be  provided  to 
the  Bureau  of  Land  Management, 
Ridgecrest  Resource  Area.  300  S. 
Richmond  Road.  Ridgecrest.  CA  93555 
by  4:00  p.m.  Pacific  Daylight  Time  on  or 
before  March  2.  1908.  Failure  to  timely 
provide  the  appropriate  proof  of 
qualification  and  the  deposit  for  the 
proper  value  will  result  in  immediate 
disqualification.  No  exceptions  will  be 
permitted.  The  Bureau  of  Land 
Management  will  retiun  all  diaqualiHad 
bids  and  depoaits. 

Payments  for  the  30%  deposit  may  be 
in  the  form  of  certified  or  cashien 
check,  money  order,  visa,  mastercard, 
personal  check  or  any  combination 
thereof. 

Bids  must  include  the  bidder's  name, 
as  it  would  appear  on  the  patent, 
address,  telephone  number  and  social 
security  number. 

Bids  must  be  submitted  in  a  sealed 
legal-size  envelope  and  marked  on  the 
front  with  the  Lot  Number  and  the 
printed  name  of  the  bidder.  Sealed  bids 
shall  be  considered  only  if  received  in 
accordance  with  the  instructions  of  this 
Notice. 

Procednraa 

Public  Notice  is  provided  that  a 
competitive  bid  will  be  conducted  on 
March  20.  1998.  beginning  at  1:30  p.m. 
Pacific  Daylight  Time  at  the  Bureau  of 
Land  Management  Conference  Room 


located  at  300  S.  Richmond  Road, 
Ridgecrest.  CA  93555.  Bidder 
registration  will  open  at  12:45  p.m.  and 
close  at  1:25  p.m.  Any  qualified  bidder 
who  fails  to  register  timely  for  the  oral 
auction  will  be  disqualified.  All 
deposits  from  disqualified  bidders  will 
be  returned. 

Oral  bids  will  only  be  conducted  for 
tboae  lots  where  two  or  more  bids  have 
bean  received.  Bidding  will  begin  at  the 
highest  bid  greater  than  the  minimum 
fiur  market  value.  Bidding  will  be  in 
S50.00  increments.  Bidding  will  be 
restricted  to  only  qualified  bidders 
identified  by  the  Bureau  of  Land 
Management. 

Upon  the  conclusion  of  bidding  for 
each  lot,  the  successful  bidder  will  be 
declared.  That  bidder  will  be  required  to 
immediately  submit  a  minimum 
payment  of  not  less  than  20%  of  the 
final  bid  for  the  lot.  Payment  must  be 
made  in  the  form  described  above.  The 
successful  bidder  has  180  days  from  the 
date  of  the  sale  to  submit  fiUl  payment 
for  the  lot  Failure  to  submit  the  full 
payment  by  the  180th  day  shall  result  in 
CBDoellation  of  the  sale  of  the  specific 
lot  and  all  deposits  made,  to  date,  shall 
be  forfeited  and  disposed  of  as  other 
receipts  of  sale. 

The  United  States  reserves  the  right  to 
reject  the  highest  qualified  bid  and 
release  the  bidder  from  his/her 
obligation  and  withdraw  the  lot  from 
competitive  sale  if  the  Autboriaad 
Officer  (AO)  determines  that 
consummation  of  the  bidding  process 
would  be  inconsistent  with  the 
provisions  of  any  existing  kw.  or 
collusive  or  other  activittea  have 
hindered,  or  restrained  free  and  open 
bidding.  Bidders  are  WARNED  that  any 
violations  of  this  statute.  Title  10  U.S.C 
1860.  could  result  in  fine  or 
imprisonment,  or  both.  No  haraasing, 
intimidating,  vulgar,  or  other  abusive 
behavior  will  be  tolerated.  Any  bidder 
or  other  person  who  engages  in  such 
activity  will  be  disqualified  and 
expelled  from  the  oral  auction. 


patent  in  conjunction  with  the  Kem 
County  road  networiL 

3.  A  right-of-way  is  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  under  the 
authority  of  the  Act  of  August  30. 1890. 
43  U.S.C  045. 

4.  The  patent  will  be  subject  to  any 
rights-of-way  for  the  purposes  of 
utilities  (Electric,  Telephone,  Water  and 
Cable)  as  they  affect  this  lots. 

5.  The  purchaser,  by  accepting  the 
land  patent,  will  indemnify  the  United 
States  against  any  current  or  future 
liability  pertaining  to  Hazardous 
Materials  and  underlying  mine  shafts, 
tiumels  or  adits,  known  or  unknown. 

Grasing  laauaa 

This  land  sale  involves  lands  inside 
the  Ca^l  Common  Allotment.  These 
lands  are  withdrawn  under  Section  3  of 
the  Taylor  Grazing  Act.  It  has  been 
determined  that  the  lands  contribute  no 
forage  for  the  Cantil  Common  Allotment 
and  their  sale  will  not  restilt  in  the  lose 
of  grazing  preference  for  any  of  the 
permittees. 

Detailed  information  concerning  the 
sale,  including  the  reservations.  saJe 
procedures  and  conditions,  and 
planning  and  environmental 
dociunents,  is  available  at  the  Bureau  of 
Land  Management.  Ridgecrest  Reaource 
Aree  office.  300  S.  Richmond  Roed, 
Ridgecrest,  CA  93555. 

For  a  period  of  45  days  from  the  date 
of  this  Notice  in  the  Federal  ftqgielar, 
interested  parties  may  submit  comments 
to  the  Area  Manager,  at  the  above 
address.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final  determination  of  the 
Depertment  of  the  Interior. 


Field  Manager. 

(PR  Doc.  97-33182  FUed  12-18-e7;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 


TeroH  and  ConditioM  AppUcaUe  to  the 
Sale  Are 

1.  The  subsurface  estate  and  all 
minerals  are  reserved  to  the  United 
States,  together  with  the  right  to 
prospect  for,  mine  and  remove  the 
minerals. 

2.  A  reservation  for  road  rights-of-way 
will  be  incorporated  into  each  affected 


Bureau  o<  Land 


[OR-060-1430-00:  GPft-ooeq 

NoUm  of  RMNy  Action;  Recrestion 
and  Public  Purpoaee  (RAPP)  Act 


AOENCY:  Bureau  of  Land  Management. 
Prineville  District,  Oregon. 
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ACTION:  Notice  to  authorize  the 
continued  use  of  public  lands  for 
recreation  purposes. 


f:  The  following  public  lands  in 
Klamath  County.  Oregon  have  been 
examined  and  found  suitable  for 
classification  for  lease  to  the  La  Pine 
Rodeo  Association  imder  the  provisions 
of  the  Recreation  and  Public  Purposes 
Act.  as  amended  (43  U.S.C.  869  et  seq.). 
The  La  Pine  Rodeo  Association 
proposes  to  use  the  lands  for  a 
community  rodeo  grounds.  This 
proposal  would  allow  for  the  continued 
use  that  has  been  occurring  for  ten  years 
under  a  similar  lease.  The  lands  involve 
about  20  acres  and  are  described  as: 

WillaBSMs  Meridian.  Oragon 

T.  23  S.,  R.  10  E. 
Sac.  3.  SEV«SEV«:  (tliat  portion  lying  north 
of  the  county  road), 

The  lands  are  not  needed  for  Federal 
purposes.  The  renewal  of  this  lease  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 

The  lease,  when  issued,  will  be 
subject  to  the  following: 

1.  The  provisions  of  the  Recreation 
and  Public  Purposes  Act  and  to  all 
applicable  regiUations  of  the  Secretary 
of  the  Interior. 

2.  State  and  local  planning  and  zoning 
ordinances. 

3.  The  Management  Plan  approved  by 
BLM. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureeu  of  Land 
Management.  Prineville  District.  3050 
NE  Third.  Prineville,  Oregon.  97754. 

Upon  publication  of  this  notice  in  the 
Federal  Regialer.  the  lands  Mrill  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  imder  the  Recreation 
and  Public  Purposes  Act  and  leasing 
under  the  mineral  leasing  laws.  For  a 
period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Eegialer,  interested  persons  may  submit 
comments  regarding  the  proposed  lease 
or  classification  of  the  lands  to  the 
District  Manager.  PrineviUe  District 
Office.  P.O.  Box  550.  Prineville.  Or^cm 
97754. 

CLASSnCA'nON  COMMEKTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a 
community  rodeo  grounds.  Comments 
on  the  classification  are  restricted  to 
whether  the  use  will  maximize  the 
future  use  of  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 


APPUCATKM  COMMPiTS;  Interested 
parties  my  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedi^es  in  reaching 
the  decision,  or  any  other  fector  not 
directly  related  to  the  suitability  of  the 
land  for  a  community  rodeo  groimds. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective 
February  17, 1998. 

Dated:  December  10, 1997. 
Donald  L.  Soiiih. 
Acting  District  tAanager. 
(PR  Doc.  97-33139  Filed  12-18-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERiOR 

[Docket  Na  NM-«6Z-47-14aiMMl 
Notice  of  FWng  of  Plat  of  Survey;  New 


AOBICY:  Bureau  of  Land  Management, 
Intnior. 

ACTKM:  Notice. 

SUMMARY:  The  plats  of  survey  described 
below  will  be  officially  filed  in  the  New 
Mexico  States  Office,  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico,  on 
January  10, 1998. 

New  Mndco  Principal  Meridlaa.  New 


Tps.  30-31  N.,  R.  16  W.,  accepted  October 
30,  1997,  for  Group  922  MM;  T.  31  N.,  R.  18 
W.,  accepted  October  30, 1997,  for  Group  922 
NM;  T.  23  N.,  Rs.  10  and  11  W.,  accepted 
November  7, 1997.  for  Group  909  NM;  T.  25 
S.,  R.  3E..  accepted  November  7. 1997.  for 
Group  949  NM. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dlAnissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  any  of  these  surveys 
must  file  a  written  protest  with  the  NM 
State  Director,  Bureau  of  Land 
Management,  stating  that  they  wish  to 
protest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filled. 


Hie  above-listed  plats  rqnesent 
dependent  resurveys.  surveys,  and 
subdivisions. 

These  plats  will  be  in  the  New  Mexico 
State  Office,  Bureau  of  Land 
Management,  P.O.  Box  27115,  Santa  Fe. 
New  Mexico  87502-0115.  Copies  may  be 
obtained  from  this  office  upon  payment 
of  SI.  10  per  sheet. 

Dated:  December  9, 1997. 
John  P.  Bennett. 

Chief  Cadastral  Surveyor,  For  New  Mexico. 
(FR  Doc.  97-33137  Filed  12-1S-97;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  ManaQement 
fCO-M(M214-010;  COC-61331) 

ffopovva  wnnoiMvw:  uppofmnny  vor 
Public  Meeting;  Colorado 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


r:  The  U.S.  Department  of 
A^culture,  Forest  Service,  proposes  to 
withdraw  approximately  450  acres  of 
National  Forest  System  lands  for  10 
years  to  allow  management  altemativas 
for  the  Forest  Service.  This  notice  doses 
these  lands  to  location  and  entry  under 
the  mining  laws  for  up  to  two  years.  The 
lands  remain  open  to  mineral  leasing. 
DATES:  Comments  on  this  proposed 
withdrawal  or  requests  for  public 
meeting  must  be  received  on  or  before 
March  19, 1998. 

ADDRESSES:  Comments  and  requests  for 
a  meeting  should  be  sent  to  the 
Colorado  State  Director,  BLM,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215-7076. 

FOR  FURTHER  INFORMATION  OONTACT: 
Doris  E.  Chelius.  303-239-3706. 
SUPn^lCNTARY  WroOMATION;  On 
November  24. 1997.  the  Department  of 
Agriculture.  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  lands 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C.  Ch 
2): 


Uncnapa^ra  NatioMl  FanM  New  IMexka 
Prndpal  Meridiaa 

T.  44  N.  R.  7  W., 

Sec  31,  ^Ny^. 
T.  44  N,  R.  8  W.. 

Sec.35,EV^ 

The  areas  described  exclude  any 
patented  lands  within  the  application 
and  contain  approximately  450  acres  of 
National  Forest  System  lands  in  Ouray 
County. 
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The  purpose  of  this  withdraival  U  to 
protect  the  area  and  allow  the  Forest 
Service  alternatives  in  managing  the 
land. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  parties 
who  «vish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  proposed  withdrawal,  may 
present  their  views  in  writing  to  the 
Colorado  State  Director.  If  it  is 
determined  that  a  public  meeting 
should  be  held,  the  public  meeting  will 
be  scheduled  and  conducted  in 
accordance  with  43  CFR  2310.3-l(c)(2). 
Notice  of  the  meeting  will  be  published 
in  the  Federal  Register. 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2310. 

For  a  period  of  two  years  &x>m  the 
date  of  publication  in  the  Federal 
Register,  this  land  will  be  segregated 
firom  the  mining  laws  as  specified  above 
unless  the  application  is  denied  or 
cancelled  or  the  withdrawal  is  approved 
prior  to  that  date.  During  this  period  the 
Forest  Service  will  continue  to  manage 
these  lands. 


BBoItyOfficm: 

(FR  Doc.  97-33135  Piled  12-1S-47:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servic* 

Cone— alon  Permits:  QIaclor  Bay 
National  Park,  AK 

AOBICV:  National  Park  Service.  Interior. 
action:  Public  notice. 


Public  notice  is  hereby  given 
that  the  National  Park  Service  (NPS) 
proposes  to  award  concession  permits 
authorizing  the  operation  of  cruise  ship 
services  for  the  public  at  Glacier  Bay 
National  Bark,  Alaska,  for  a  period  of 
five  (5)  years  from  January  1 ,  2000, 
through  December  31,  2004.  This 
solicitation  offers  sixty-eight  (68)  cruise 
ship  entries  from  June  1  to  August  31 
and  up  to  546  cruise  ship  entries 
outside  of  the  June-August  regulatory 
period  into  Glacier  Bay  proper,  sub|ect 
to  the  scheduling  limitation  of  two 
cruise  ships  per  day,  year  round  for  all 
noaapantes  combined.  This  solicitation 
also  sarYes  as  public  notice  that  the  NPS 
intends  to  discontinue  the  former 
practice  of  iaauing  IncidentaJ  Busiiuws 
Permits  for  park  waters  outside  Glacier 
Bay  proper,  and  instead  require 
prospective  operators  to  apply  under  a 
concession  solicitation  and  prospectus 


to  operate  in  these  waters  after  January 
1,2000. 

EFFECTTVE  OATl:  Within  30  days  of 
January  15,  1998,  a  notice  will  be 
published  in  the  Commerce  Business 
Daily.  The  official  release  date  of  the 
Prospectus  shall  be  the  date  of 
publication  in  the  Commerce  Business 
Daily.  Anyone  interested  in  making  an 
offer  for  these  permits  must  do  so 
within  90  days  of  the  date  of  publication 
of  the  Commerce  Business  Daily 
announcement. 


Interested  parties  should 
contact  the  Superintendent,  Glacier  Bay 
National  Park  &  Preserve,  P.O.  Box  140, 
Custavus,  AK  99826  for  a  copy  of  the 
prospectus. 

auppLBnerrARY  mfoamation:  An 
aaaaasment  of  the  environmental  impact 
of  this  proposed  action  has  been  made 
and  it  has  been  determined  that  it  will 
not  significantiy  affect  the  quality  of  the 
environment,  and  that  it  is  not  a  ma)or 
Federal  action  having  significant  im{>act 
on  the  environment  under  the  National 
Environmental  Policy  Act  of  1969.  The 
environmental  assessment  and  finding 
of  no  significant  impact  may  be 
reviewed  in  the  headquarters  building 
of  Glacier  Bay  National  Park  &  Preserve, 
Gustavus,  Alaska. 

There  are  two  types  of  preferences 
applicable  to  this  solicitation,  as 
follows: 

1.  The  provisions  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  (16  U.S.C  3197).  Section  1307(b) 
and  36  CFR  13.83  apply  to  this 
solicitation.  Preference  will  be  given  to 
the  Native  Corporation(s)  most  directly 
affected  by  the  creation  of  Glacier  Bay 
National  Park  and  Preserve  and  to 
persons  who  are  determined  to  be  local 
residents.  The  preferences  established 
in  ANILCA  Section  1307  take 
precedence  over  the  preferential  right  of 
renewal  granted  incumbent  NPS 
concessioners  (see  item  #2  below). 

2.  Thirty  of  the  68  cruise  ship  entries 
during  the  June  1 -August  31  period 
referred  to  above  are  assigned  to  existing 
concessioners.  These  existing 
concessioners  have  operated 
satisfactorily  during  their  current      _ 
permits,  and  may  apply  and  compete  for 
new  permits.  As  satisfactory  operators, 
they  have  the  rights  to  renewal  provided 
for  in  PL  89-249,  Section  5  and  in  36 
CFR  51.3(b)  and  36  CFR  51.5. 

For  further  details  concerning  these 
preferences,  see  the  prospectus. 

All  interested  parties  are  encouraged 
to  apply  and  the  Secretary  will  consider 
and  evaluate  all  offers  received  as  a 
result  of  this  notice.  Any  offer, 
including  that  of  the  existing 
concessioner,  must  be  received  by  the 


Superintendent,  Glacier  Bay  National 

Park  &  Preserve,  at  the  Bartiett  Cove 

Administration  Building.  Gustavus. 

Alaska  99826-0140  or  at  P.O.  Box  140, 

Gustavus,  AK  99826,  not  later  than  90 

days  following  the  date  of  publication  of 

the  Commerce  Business  Daily 

annoimcement 

ToBFarraatl. 

Acting  Regional  Director,  Alatka  Region. 

(FR  Doc.  97-33189  Filed  12-18-47: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Offlca  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Propoeed  InfOnnation 
Collection 

AOENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
ACTION:  Notice  and  request  for 
comments. 

ttJMMARY;  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collection  of  information  on 
Underground  Mining  Permit 
Applications — Minimum  Requirements 
for  Reclamation  and  Operation  Plans,  30 
CFR  Part  784. 

DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  February  17, 1998,  to  be  assured  of 
consideration. 

AOOMESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1951  Conititution  Avenue,  NW,  Room 
210— SIB.  Washington.  DC  20240. 
Comments  may  also  be  submitted 
electronically  to  jtreleasOosmre.gov. 
FOR  njRTHER  MFOMUTION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease,  at  (202)  208-2783,  or 
submit  electronically  to 
jtreleasOosmre.gov. 

8UFPI.a»fTARY  MRMMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1095  (Pub.  L.  104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  information  collections  that 
OSM  wrill  be  sulnnitting  to  OMB  for 
extension.  These  collections  are 
contained  in  30  CFR  Part  784. 
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OSM  has  revised  burden  estimates, 
where  appropriate,  to  reflect  current 
reporting  levels  or  adjustments  based  on 
reestimates  of  burden  or  respondents. 
OSM  will  request  a  3-year  term  of 
approval  for  this  information  collection 
activity. 

Comments  are  invited  on:  (l)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  \ue  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

This  notice  provides  the  public  with 
60  days  in  which  to  comment  on  the 
following  information  collection 
activity: 

Title:  Underground  Mining  Permit 
Applications — Minimum  Requirements 
for  Reclamation  and  Operation  Plans,  30 
CFR  784. 

OMB  Control  Number:  1029-0039. 

Summary:  Sections  507(b),  508(a)  and 
516(b)  of  Public  Law  95-87  require 
underground  coal  mine  permit 
applicants  to  submit  an  operations  and 
reclamation  plan  and  establish 
performance  standards  for  the  mining 
operation.  Information  submitted  is 
used  by  the  regulatory  authority  to 
determine  if  the  applicant  can  comply 
with  the  applicable  performance  and 
environmental  standards  required  by 
the  law. 

Bureau  Fonn  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents: 
Underground  coal  mining  permit 
applicants. 

Total  Annual  Responses:  130. 

Total  Annual  Burden  Hours:  92.605. 

Dated:  December  IS,  1997. 
UchardG.  Brjrson. 

Chief,  Division  of  Regulatory  Support. 

(FR  Doc.  97-33122  Filed  12-18-97;  8:45  am) 

aaXMO  COOC  431»-0ft-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-406] 

Certain  Automotive  Scisaors  Jacks; 
Notica  of  Investigation 

agency:  U.S.  hitemational  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 


SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  on  November  13. 
1997,  under  section  337  of  the  Tariff  Act 
of  1930.  as  amended.  19  U.S.C  1337,  on 
behalf  of  Universal  Tool  &  Stamping 
Company,  Inc.,  6544  U.S.  Highway  6, 
Box  100,  Butler,  Indiana,  46721-0100. 
The  complaint  alleges  a  violation  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  automotive 
scissors  jacks  by  reason  of  infringement 
of  claims  7,  8. 10, 11,  and  13  of  United 
States  Patent  Reexamination  Certificate 
No.  Bl  5,110,091.  The  complaint  further 
alleges  that  there  exists  an  industry  in 
the  United  States  as  required  by 
subsection  (a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders.  * 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  ajn. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W..  Room 
112,  Washington,  D.C.  20436,  telephone 
202-205-2000.  Hearing-impaired 
individtials  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Thomas  S.  Fusco,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2571.  General  information  concerning 
the  Commission  may  also  be  obtained 
by  accessing  its  internet  server  (http:// 
MTWW.usitc.gov  or  ftp://flp.usitc.gov). 

Autliority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  §  210.10  of  the  Commission's  Rules  of 
I>Tactice  and  Procedure,  19  CFK  210.10. 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Tracle  Commission,  on 
December  12, 1997,  Ordered  that 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  im]K)rtation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  automotive 
scissors  jacks  by  reason  of  infringement 


of  claims  7. 8, 10, 11,  or  13  of  United 
States  Patent  Reexamination  Certificate 
No.  Bl  5,110,091,  and  whether  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Univwsal 
Tool  k  Stamping  Con^Mny,  Inc.,  6544 
U.S.  Highway  6,  P.O.  Box  100,  Butier, 
IN  46721-0100. 

(b)  The  respondent  is  the  following 
company  alleged  to  be  in  violation  of 
section  337,  and  is  the  party  upon 
which  the  complaint  is  to  be  served: 
Ventre  Group,  Inc.,  1  Mitten  Court,  P.O. 
Box  126,  Cambridge,  Ontario,  CANADA 
NlR  SS9. 

(c)  Thomas  S.  Fusco,  Esq.,  Office  of 
Unfisir  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Room  401-0,  Washington, 
D.C.  20436,  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Sidney  Harris  is 
designated  as  the  presiding 
adtninistrative  law  judge. 

A  response  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondent  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.13.  Pursuant  to 
sections  201.16(d)  and  210.13(a)  of  the 
Commission's  Rules.  19  CFR  201.16(d) 
and  210.13(a),  such  response  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  by  the  Commission  of  the 
complaint  and  the  notice  of 
investigation.  Extensions  of  time  for 
submitting  a  response  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  the  respondent  to  file  a 
timely  response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  tacis  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  the 
respondent. 

Issued:  December  15, 1997. 
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DEPARTMENT  OF  JUSTICE 

Dfuy  Efifofownent  Administration 

ManutKturer  of  ControHed 
Sulwtwioeo;  Nolioe  of  Rogistratton 

By  Notice  dated  June  23.  1907,  and 
published  in  tiie  Fadnral  Regietar  on 
July  10. 1997  (62  FR  37077).  Applied 
Science  Labe,  Division  of  Alltech 
Associates.  Inc..  2701  Carolean 
Industrial  Drive.  P.O.  Box  440.  State 
rollagi.  Pennsylvania  16801.  made 
application  by  renewal  to  the  Drug 
&iibrcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufiactuier  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Onio 


Methcilhinooe  (1237)  

N-Elhytamphetwnine  (1475)  

N.N-Otma(hylMiiphei«T*w  (1480)  .... 
«  Metfiyiaiwtnora*  (da  iMnwr)  (ISOO) 
Lyaeigte  acM  dWhytwrtda  (7315)  .... 

IliBMilni  (7381) 

3i4^Mttiylenedku(yaniphetaniine 

(7400) „ 

N-Hydroxy-3.4-fn«ttiylenadtoxy- 

phlMiUna  (7402) 

•ttiylafnphetamine  (7404) 

3.<  Me»y>e<ied>uxyni«thwnphl»- 

mine  (7406) 

N^tfiyt-i -piwnytcydohMylHnine 

(7466) 

HI-PtianytcyclolMiiyt) 

(7468) „. 

H1-(2-Thl«»yO 

(7470) 

Miydronwfphine  (9145) 

1-PtMny«cydohexytanMne  (7400)  ... 

Phencyclidlne  (7471) 

Ptienyiacetone  (8601)  

l-Pjpeijdinocyciohwnecartwnitrile 

(SJBOS) 

Cocaine  (9041)  !iJZZ 

Codaina  (9060) 

Dtttydrocodaina  (9120)  . 
Danioylaqionina  (9180) 

MorpNna  (9300) 

Ocynwrplwne  (9662)  ... 
NoroKymofphone  (9668) 


ssonao- 


Tha  firm  plans  to  manufacture  small 
qiuantitiaa  of  the  listed  controlled 
tubstancas  for  refsrence  standards. 

DEA  has  considered  the  factors  in 
Title  21.  United  States  Code.  Section 
823(a)  and  determined  that  the 
ragiatration  of  Applied  Science  Laba  to 
mannfarture  the  listed  controlled 
subatancea  is  consistent  with  the  public 


interest  at  this  time.  Therefore,  pursuant 
to  21  U.&C  823  and  28  CFR  0.100  and 
0.104.  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufocturar 
of  tba  basic  classes  of  controlled 
■iilwtMM  OH  listed  above  is  granted. 

Dated:  Novanber  28. 1997. 
fahalLUi^ 

Deputy  AMtistant  AdminiMtrator,  Office  of 
Divenion  Control,  Dnig  Enfonxmant 
Adminutration. 
(FR  [>oc.  97-33113  PUmI  12-1»-«7;  8:45  am) 


OEPARTMBIT  OF  JUSTICE 

DniQ  Enfoccofnent  Admin  Istrallofi 

MwNffscturaf  of  Conti  oiled 

i;  Motloe  of  Application 


Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  August  25.  1997. 
Cambridge  Isotope  Lab.  50  Frontage 
Road.  Andover.  Massachusetts  01810. 
made  application  by  renewal,  which 
was  received  for  processing  on 
November  4.  1997.  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  rlasses  of  controlled 
subetances  listed  below: 


Drug 


(2569  

OimalhyMryplwnine  (7439 

Afuphatamine  (1 100) 

(1106) 
(2270) 
Sacobwt)ilrt  (2315) 
Ptwncydidkte  (7471) 
Ptwnyiaoalone  (8601) 

Cocaine  (9041) 

Codeine  (9050) 

Oxycodone  (9143) 

Hydromocphone  (9150) .........__ 

Benzoyieogonine  (9180) 

IMemadona  (9250) 

Daxtroprepoxyphana,  buk  (no(HlQ»- 

apa  lonna)  (9273) 

MoitKma  (9300) 

Fentanyl  (9801) „. 


Sohad- 


i 
I 
II 
II 
n 
II 
H 
M 
II 
H 
II 
II 
H 
II 

II 
H 
11 


The  firm  plans  to  manufacture  small 
quantities  tk  the  above  listed  controlled 
substances  for  isotope  labeled  standards 
for  drug  analysis. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  subetances 
may  file  comments  or  objections  to  the 
issuance  of  the  propoaad  ragiatratlon. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintupUcate.  to 


the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington.  DC.  20537.  Attention:  DEA 
Federal  Register  Representative  (OCR), 
and  must  be  filed  no  fater  than  Frtiruary 
17. 1998. 

Dated:  November  28. 1997. 
|ehaH.Ki^ 

Deputy  Ataigtant  Adminiattator,  Office  of 
Divenion  Control.  Chig  Enforcement 
Adminittration. 

[FR  Doc.  97-3311S  Filed  12-18-97;  8:45  am) 


DEPARTMBfT  OF  JUSTICE 

Drug  Enforcement  Admlniatratton 

liaiHifectuff  of  Controllod 

Notice  of  Registration 


By  Notice  dated  June  9.  1997.  and 
published  in  Federal  Bagjatar  on  June 
17.  1997.  (62  FR  32824),  DamocleslO, 
3529  Lincoln  Highnvay.  Thomdale. 
Pennsylvania  19372.  made  application 
by  renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  aa 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  subatancea  listed  below: 


Drug 


Heroin  (9200) 

Codaina  (9050) 

Hydromorphone  (9150) 

Hydrooodone  (9193) 

Morphine  (9300)  


Sohed- 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  for  the 
purpose  of  deuterium  labeled  internal 
standards  for  distribution  to  analytical 
laboratories. 

DEA  has  considered  the  factors  in 
Title  21.  United  States  Code.  Section 
823(a)  and  determined  that  the 
registration  of  DamocleslO  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C  823  CFR  0.100  and  0.104. 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  hereby 
orders  that  the  application  submitted  by 
the  above  firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  December  1. 1997. 
JoknlLKi^ 

Deputy  Assittant  Administrator,  Office  of 

Divenion  Control.  Drug  Enforcement 

Administration. 

(FR  Doc  97-33116  Filed  12-18-47;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Adminlstnrtion 

Monufacturer  of  Controlled 
Substancee;  Notice  of  Registration 

By  Notice  dated  June  9. 1997.  and 
published  in  the  Federal  Register  on 
June  17. 1997.  (62  FR  32824).  Dupont 
Pharmaceutical  Company.  1000  Stewart 
Avenue.  Garden  City,  New  York  11530. 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Dnjg 


Oxycodone  (9143)  .... 
Hydrocodone  (9193) . 
Oxymorpbone  (9652) 


Sched- 
ule 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  to  make 
finished  products. 

DEA  has  considered  the  factors  in 
Title  21.  United  States  Code.  Section 
823(a)  and  determined  that  the 
registration  of  E)upont  Pharmaceutical 
Company  to  manufacture  the  listed 
controlled  substances  is  consistent  with 
the  public  interest  at  this  time. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  November  28. 1997. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  97-33117  Filed  12-18-97;  8:45  am) 
aajjNQ  oooc  44i»-os-«i 


DEPARTMENT  OF  JUSTICE 

Dnjg  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  September  22, 
1997.  High  Standard  Products,  1100  W. 
Florence  Avenue.  #B.  Inglewood. 
California  90301.  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  iMsic  classes 
of  controlled  substances  listed  below: 


Dnjg 


iwlethaqualone  (2565) 

Lysergic  acid  diethylamtde  (731^ 
Tetrahydrooannabinots  (7370)  .._. 
3.4  MelttylanedKMcyafTiphelaniina 

(7400) „.. 

3.4-Melhylenedioxy-N- 

ettiyiamphetamine  (7404) „. 

3,4-MeltiylenMioxyma(hamphet- 

amina  (7406) _„ 

4-Methoxyampheiamina  (7411)  _. 

Heroin  (9200)  

3-Mettiy«entanyl  (9813) 

Amphetamine  (1100) 

Metttamphetamine  (110^  

Secobarbital  (2315) 

Phencydtdine  (7471) 

Cocaine  (9041) . 

Codeine  (9050) 

Hydromorphone  (9150)  

Diphenoxylate  (9170)  

Hydrocodone  (9193) .. 

Methadone  (9250) 

Morphine  (9300) _. 

Fentanyl  (9801)  „ 


Sched- 
ule 


The  firm  plans  to  manufacture 
analytical  reference  standards. 

Any  other  such  applicant  and  any  ^ 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,-  in  quintupUcate.  fo 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  February 
17. 1998. 

Dated:  November  28. 1997. 
John  H.  King. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  97-33118  Filed  12-18-97;  8:45  am] 

BHUNQ  COOC  441»-0»-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  October  30. 1997, 
Ansys  Diagnostics.  Inc..  2  Goodyear. 
Irvine.  California  92718.  made 
application  by  renewal  to  the  Drug 
Einforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Onig 


Phencydidhw  (7471) 

1-Piperkinocyciohexanecait)onitrie 

(PCC)  (8603)  

Benzoyiecgonine  (9180) 


Schatf- 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  to  produce 
standards  and  controls  for  in-vitro 
diagnostic  drug  testing  systems. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  Mrith 
DEA  to  manufacture  such  substances 
may  file  comments  or  objecticms  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintupUcate.  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  (Dontrol.  Drug 
Enforcement  Administration.  United 
States  Deptartment  of  Justice. 
Washington.  D.C.  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  February 
17. 1998. 

Dated:  December  3, 1997. 
JolmH.  King. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc  97-33114  Filed  12-18-97;  8:4S  am] 

BMJJNQ  COOC  4410-0«-M 


DEPARTMEtrr  OF  LABOR 

Bureau  of  International  Labor  Affairs; 
U.S.  National  Administrative  Office; 
National  Advisory  Committee  tor  the 
North  American  Agreement  on  Labor 
CoofMration;  Notice  of  Open  Meeting 
by  Teleconference 

AQBUCY:  Office  of  the  Secretary.  Labor. 
ACTKM:  Notice  of  open  meeting  by 
teleconference.  January  22. 1998. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  (Committee  Act  (Pub.  L.  94- 
463).  the  U.S.  National  Administration 
Office  (NAO)  gives  notice  of  a  meeting 
of  the  National  Advisory  Committee  for 
the  North  American  Agreement  on 
Labor  Cooperation  (NAALC).  which  was 
established  by  the  Secretary  of  Labor. 

The  Committee  was  estabUshed  to 
provide  advice  to  the  U.S.  Department 
of  Labor  on  matters  pertaining  to  the 
implementation  and  further  elaboration 
of  the  NAALC,  the  labor  side  accord  to 
the  North  American  Free  Trade 
Agreement  (NAFTA).  The  Committee  is 
authorized  under  Article  17  of  the 
NAALC. 

The  C^ommittee  consists  of  12 
independent  representatives  drawn 
from  among  labor  organizations. 
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business  and  industry,  and  educational 

institutions. 

DATES:  The  Committee  will  meet  on 

January  22.  1998  from  4:00  p.m.  to  5:00 

p.m.  The  meeting  will  be  by 

teleconference. 


U.S.  Department  of  Labor. 
200  Constitution  Avenue  N.W..  Room 
C-5S15  (Seminar  Room  lA), 
Washington,  DC.  20210.  The  meeting  is 
open  to  the  public  on  a  Rrst  come,  first 
served  basis. 

FOn  FURTHER  INFORMATION  CONTACT: 
Irasema  Garza,  designated  Federal 
Officer,  U.S.  NATO,  U.S.  Bureau  of 
International  Labor  Affairs.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  N.W..  Room  C-4327, 
Washington,  D.C.  20210.  Telephone 
202-501-6653  (this  is  not  a  toll  free 
number). 

•UFnABTTARY  MFORMATION:  Please 
refer  to  the  notice  published  in  the 
Federal  Register  on  December  IS,  1994 
(59  PR  54713)  for  supplementary 
information. 

Signed  at  Washington  D.C  on  December 
15.  1997 

IfMiii  T.  Garia. 

Secretary.  U.S.  National  Administrative 
Office. 

(PR  Doc  97-33191  Filed  12-1S-97:  8:45  am) 


DEPARTMENT  OF  LABOR 

EmployiTMnt  Standards 
Administration;  Waga  and  Hour 
Division 

IMintmum  Wagas  for  Fadaral  and 
Fadarally  Assistad  Construction; 
Oanaral  Waga  Oatarmirtation  Dacisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
Cringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 


Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
worlL  of  the  characier  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Ragisler,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
•  in  accordance  with  the  provisions  of  29 
CFR  fMrts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  worli  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benerits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

^y  person,  organization,  or 
govetnmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington.  DC  20210  . 


Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  Federal  Register  are  in 
parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 
Volume  a 

Virginia 

VA97001S  (Feb.  14, 1907) 

VA970085  (Feb.  14, 1997) 
West  Virginia 

WV970002  (Feb.  14, 1997) 

WV970003  (Fob.  14.  1997) 

WV970006  (Fob.  14, 1997) 

Volume  tn 

Kentucky 

icy  970001  (Feb.  14. 1997) 
KY970002  (Feb.  14.  1997) 
iCY970003  (Feb.  14.  1997) 
iCy970O07  (Feb.  14;  1997) 
ICY970027  (Feb.  14.  1997) 
iCY970029  (Feb.  14,  1997) 
ICY97003S  (Feb.  14, 1997) 

Volume  IV 

Michigan 

MI970004  (Feb. 

MI970007  (Feb. 

N41970012  (Feb. 

MI970064  (Feb. 
Ohio 

OH970001  (Feb. 

OH970002  (Feb. 

OH970028  (Feb. 

OH970029  (Feb. 

OH970034  (Feb. 

Volume  V 

Ixniisiana 

LA970001  (Feb. 

LA970004  (Feb. 

LA970005  (Feb. 

LA970009  (Feb. 

LA970016  (Feb. 

LA970018  (Feb. 

LA970055  (Feb. 
Nebraska 

NfE970001  (Feb. 

NE970002  (Feb. 

NE970003  (Feb. 

NE9700O5 (Feb. 

NE970007  (Feb. 

NE970009  (Feb. 

NE970010  (Feb. 

NE970011  (Feb. 

NE970019  (Feb. 

NE970025  (Feb. 

NE970038  (Feb. 

NE970057  (Feb. 

NE9700S8  (Feb. 
Oklahoma 

OK970013  (Feb. 

OK970014  (Feb. 

OK970015(Feb. 

OK970016  (Feb. 


14.  1997) 
14,  1997) 
14. 1997) 
14. 1997) 

14,  1997) 
14/1997) 
14. 1997) 
14.  1997) 
14. 1997J 


14. 1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14,  1997) 
14.  1997) 

14,  1997) 
14.  1997) 
14. 1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14. 1997) 

14. 1997) 
14.  1997) 
14. 1997) 
14. 1997) 
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OKg70017  (Feb. 
OK970018  (Feb. 
OK970028  (Feb. 
OK970030  (Feb. 
OK97(M31  (Feb. 
OK970032  (Fab. 
OICO70O34  (Feb. 
OK97003S  (Fab. 
OK97003e  (Fab. 
O1C970037  (Feb. 
O1C970036  (Feb. 
OKg70O43  (Fab. 


14. 1997) 
14. 1997) 
14. 1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14,  l«Of) 
14, 19B7) 
14, 1997) 
14, 1907) 
14, 1007) 
14, 1007) 


VoiumeVl 

Colocado 
00070006  (Fab.  14, 1007) 

Volume  Vtt 


NV070001  (Feb.  14, 1007) 
NV070003  (Feb.  14, 1007) 
NV070004  (Fabi  14, 1007) 
NV07000S  (Fab.  14, 1007) 
NV070007  (Feb.  14, 1007) 

Genflfal  wage  determinatioas  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  rimve.  may  be 
found  in  the  Govermmmt  Printing  Office 
(GPO)  docummt  entitled  "Geoeral  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Govenunent  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Docimients,  U.S.  Ckjvemment  Printing 
Office.  Washington.  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  foe  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  including  an 
annual  edition  (issued  in  January  or 
February)  which  includes  all  current 
general  wage  detenninations  for  the 
States  covoed  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weddy  updates  are  distributed 
to  subscribers. 

Signed  at  Washington,  D.C  this  12th  dqr 
of  December  1007. 

Cari|.Polaakay.      . 

Chief,  Branch  ofCmutructkm  Wage 

Determittationt. 

(PR  Doc.  07-32873  Filed  12-18-07;  8:45  am] 


DEPARTMENT  OF  LABOR 

Pansion  and  WaHara  Banaflts 
Administratton 


I  Sodaly  of  Iha  UnNad  < 

AOBICY:  Pension  and  WeUare  Benefits 

Administration,  Labor. 

ACnON:  Notice  of  Proposed  Exemptimu. 


Hus  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Emplo3ree  Retirement  InccMne  Security 
Act  of  1974  (dke  Act)  and/or  the  Intnnal 
Revalue  Code  of  1986  (the  Code). 


All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  othnwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Fadbral  Ragialar  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
the  name,  address,  aid  telephone 
number  of  the  person  making  the 
comment  cv  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  l^  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
AOOncaacS:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 

Application  No. ,  stated  in  each 

Notice  of  Proposed  Exemption.  The 
applications  lor  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
WeUare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5507. 
200  Constitution  Avenue.  N.W., 
Washington,  D.C  20210. 

Notice  of  the  jMoposed  exemptfons 
will  be  provided  to  all  interested 
persons  in  the  """""  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Fadaral  laglalBr.  Such  notice 
shall  include  a  copy  of  the  notice  of 


proposed  exemption  as  published  in  the 
Fedieral  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
auanBCNTARV  — XWATIOM.  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(cX2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836. 32847.  August  10. 1900). 
Effective  Decembtnr  31, 1978,  sectim 
102  of  Reorganization  Man  No.  4  of 
1078  (43  FR  47713,  Octobw  17, 1978) 
transfaned  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  soMy 
by  ^  Department 

The  applications  contain 
representations  writh  r^ard  to  the 
propoaed  exemptiims  which  are 
summarized  below.  Interested  persons 
are  lefened  to  the  applications  on  file 
with  ttie  Departmmt  for  a  complete 
statement  of  the  focts  and 
representations. 

The  Equitable  Life  Aasaraace  Society  of 
the  United  Slataa  (FaaHahia)  Located  ia 
New  Yaric.  New  York;  Propo 


(BxoBption  Application  No.  0-10236] 

The  Department  of  Labor  (the 
Department)  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(cX2)  of  the  Ckxie  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR.  pari  2570,  subpart  B  (55 
FR  32847,  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (bM2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(cXlXA) 
through  (E)  of  the  Code  shall  not  apply 
to:  (1)  the  leasing  of  13,066  square  feet 
of  office  space  and  6,650  square  feet  of 
paridng  space  by  Equitable  Real  Estate 
Investment  Management,  Inc.  (ERE) 
imtil  June  30.  2002  (the  Tower  1  Lease); 
and  (2)  the  leasing  of  5,821  square  feet 
of  office  space  and  3584  square  feet  of 
parking  space  by  ERE's  siibsidiary, 
CcHnpass  Management  and  I  .easing.  Inc. 
(Compass)  until  August  31, 1990  (the 
Tower  2  Leases),  in  office  buildings 
located  in  Orange  Coimty.  California, 
that  will  be  held  by  the  Equitable 
Separate  Account  No.  8.  also  known  as 
the  Prime  Property  Fund  (the  PPF)  and 
to  the  1996  renewal  of  the  original 
leases  provided  the  following 
conditions  are  satisfied:  (a)  the  renewal 
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of  the  leas.w  and  the  terms  of  the  Imms 
were  reviewed,  negotiated  and  approved 
by  a  qualified  independent  fiduciary  to 
PPF:  (b)  the  qualified  independent 
fiduciary  determined  that  the  terms  of 
the  tnnaactions  reflect  fair  market  value 
and  are  at  laaat  as  Csvorable  to  PPF  m 
the  terms  would  have  been  in  arm's 
length  transactions  between  unrelated 
parties:  and  (c)  the  independent 
fiduciary  will  continue  to  monitor  the 
on  behalf  of  the  PPF. 
i  BATE  OF  imimoii  This 
exaaption,  if  granted,  will  have  an 
eSactive  data  of  March  15. 19M.  This 
cxemptioa  wnmkl  expire  for  the  Tower 
ZLaaaai,  on  August  31,  1999  and  for  the 
Tower  1  Lease,  on  June  30,  2002. 

mtalieM 


■dBapn 

1.  Equitable  (the  AppUcant)  is  a  lifs 
insMt— ce  coaipany  organized  under  the 
lews  eftlM  State  of  New  York  and 
subject  to  supervision  and  examination 
by  the  Superintendent  of  Insurance  of 
the  State  of  ^4ew  York.  Equitable  is  one 
of  the  largest  insurance  companies  in 
the  United  Stales.  Anwng  the  variety  of 
insurance  products  and  services  it 
offars.  Equitable  provides  funding,  aMat 

rit  and  other  services  for 
tliousand  employee  benefit 
plans  sub^t  to  the  provisions  of  Title 
I  of  ERISA. 

Equitable  maintains  several  pooled 
separate  accounts  (including  PPF)  in 
which  pension,  profit-sharing,  and  thrift 
plans  participate.  Equitable  also  has 
aeveial  lingle  outomer  separate 
accounts  and  investment  management 
accounts  pursuant  to  which  Equitable 
manages  all  or  a  portion  of  the  assets  of 
a  number  of  large  plans. 

2.  The  Applicant  represents  that  PPF 
k  an  insurance  company  separate 
account  as  defined  in  section  3(17)  of 
the  Act.  PPF  was  established  on  August 
20, 1973.  Equitable  mainUins  PPF  for 
the  investment  of  corporate  qualified 
and  governmental  pension  plan  assets 
in  raal  eatale  and  real  estate  related 
investments.  As  of  December  31.  1995, 
PPF  held  171  investments  in  wholly- 
owned  properties  or  equity  interests  in 
real  estate  partnerships  with  an 
aggregate  net  value  of  $3.1  billion.  In 
addition,  as  of  December  31,  1995.  PPF 
bad  eight  investments  in  mortgage  loans 
with  an  aggregate  value  of  S3 11  million, 
or  9.2  percent  of  PPF's  total  net  asset 
value.  PPF's  portfolio  is  diversified  by 
property  type  and  by  geographic  region. 

As  of^Deceraber  31,  1995. 
approximately  206  plans  participated  in 
PPF  (collectively,  the  Plans).  No  plan 
holds  more  than  a  20  percent  interest  in 
PPF.  The  Equitable  Retirement  Plan  for 
Emplojrees,  Managers  and  Agents  (the 
Plan),  a  defined  benefit  plan. 


participates  in  PPF.  As  of  December  31, 
1995,  2.2  percent  of  the  Csir  market 
value  of  the  assets  of  PPF  were 
represented  by  the  Plan's  investment, 
and  the  Plan  had  inveeted  4.36  percent 
of  iU  assets  in  PPF. 

3.  ERE  provides  real  estate  investment 
advisory  services  to  Equitable  and, 
through  its  Compass  and  Compass 
Retail,  Inc.  subsidiaries,  property 
■MoageaMBt  services  with  respect  to 
certain  properties  heU  by  Equitable 
accounts.  ERE  provides  reel  estate 
investment  edvisory  services  with 
respect  to  the  real  property  assets  of  PPF 
and  the  Corapeas  compeaies  managn 
numerous  PPF  properties. 

The  Applicant  provides  that  until 
1997,  ERE  was  an  indirect  wholly- 
owned  subsidiary  of  Equitable.  All  of 
the  outstanding  stock  of  ERE  was  held 
by  Equitable  Holding  Corporation 
(EHC).  a  Delaware  corporation  wholly- 
owned  by  Equitable.  However,  Equitable 
has  entered  into  a  purchase  agreement 
dated  April  19.  1997  whereby  EHC 
transferred  all  of  hs  interests  in  ERE  to 
Neptune  Real  Estate,  Inc.,  a  Delaware 
corporation  wholiy-owaed  by  Lend 
LaMS  Corporation,  an  Austrdian 
coipotation.  As  a  result.  ERE  is  no 
laapv  an  affiliate  of  Equitable  as  of  the 
sale  dosing  date  on  June  10.  1997. 
However,  the  Applicant  represents  thet 
the  responsibilities  of  ERE  with  respect 
to  Equitable's  accounts  remain 
substantially  unchanged  and  that  the 
exemptive  relief  requested  is  still 
required  because  ERE  will  continue  to 
be  a  fiduciary  of  PPF. 

Equitable  and  ERE  have  substantial 
experience  in  managing  real  estste 
investments.  Of  the  mora  than  $69 
billion  in  total  assets  held  by  Equitable 
at  year-end  1995.  Equitable's  general 
account  held  $6.5  billion  in  real  estate 
mortgage  loaiu  and  approximately  $5.3 
billioii  in  equity  investments  in  real 
property  and  interests  in  real  estate  foint 
ventures.  Additionally,  more  than  $11 
billion  of  real  property  investments 
were  held  in  Equitsble's  reel  estate 
seperate  accounts. 

4.  Equitable  represents  that  the  first  of 
the  transactions  subfect  to  this  propoeed 
exemption  originated  in  1965.  whoa 
Equitable,  on  behalf  of  PPF,  entered  into 
a  joint  venture  agreement  with 
Brinderson  Towers  I  (Brinderson),  for 
the  purpose  of  developing  a  parcel  of 
rea3  estate  in  Orange  County,  California. 
PPF  provided  construction  financing 
and  Brinderson.  an  entity  unrelated  to 
Equitable,  was  the  developer  and 
managing  partner  of  the  )oint  venture, 
Brin-Mar  I,  L.P.,  succeeded  by  Brin-Mar 
U,  L.P.  on  December  24, 1991  (Brin- 


Mar).'  One  of  the  two  buildings  in  the 
Newport  Gateway  complex  in  Orange 
County  was  completed  in  1987  and  is  a 
14  story  office  tower  with  a  total  of 
286,132  square  fiaet  of  rentable  space 
(Tower  1).  On  August  24. 1968,  after 
completion  of  Tower  1,  Banque  Paribas' 
provided  permanent  financing  to  fully 
repay  the  PPF  construction  loan  for 
approximately  $64  million. 

bi  July,  1987,  Brin-Mar  leesed  office 
space  in  Tower  1  to  ERE  as  its  rsgional 
heedquarters.  The  terms  of  the  10  year 
lease  were  negotiated  between  ERE  and 
Brinderson,  acting  as  managiBg  paitaar 
on  behalf  of  Brin-Mar,  aad  raviswrad  by 
Cuahman  and  Wakefield,  to  Mstm  tkat 
the  terms  reflected  then-market  nAes. 
The  lesse  commenced  on  July  1, 1967 
and  terminated  on  June  30, 1997  and 
includes  subleeses  by  ERE  for  additional 
space.  The  Tower  1  Leese  now  coven  a 
total  of  13,066  square  fset  of  office  apece 
at  a  monthly  rental  rate  of  $1.86  per 
square  feet  The  Applicant  represents 
that  the  original  ERE  lease  did  not 
constitute  a  prohibited  transaction 
because  of  Brin-Mar's  status  m  a  REOC 

5.  The  Applicant  provides  that  the 
second  transaction  subject  to  the 
proposed  exemption  arose  out  of  the 
development  of  a  building  ad|acant  to 
Tower  1  (Tower  2).  On  October  16. 
1966,  EquiUble  (on  behalf  of  PPF)  and 
Brinderwui  b^an  developsMnt  of 
Tower  2  under  a  second  amendment  to 
the  Brin-Mar  ^>int  venture  agreement 
PPF  provided  the  )oint  venture  writh 
construction  financing  in  the  amount  of 
$61  million.  However,  deterioration  of 
the  rental  market  in  Orange  County  led 
the  parties  to  restructure  ownership  of 
Towers  1  and  2  on  December  24, 1991. 


■  Tba  Applicant  repmMto  that  Brin-Mar  U  a  raal 
•state  oparaUng  oonpany  (REOQ  within  tba 
raaaning  of  IIm  Dapartaiaai't  "plaa  aaaal" 
raBulalioa  20  CFR  2Sl0.3-iat(«)  aMi  tiMl  tka  aaaaU 
of  iba  partaanhip  ar«  not  plan  aaaata  tot  purpoaa* 
of  tha  prahibilad  lran|actioa  proviuoas  of  tile  Ad 
and  the  Code.  Further,  a*  ao  entity  predatii^  the 
plan  aaaet  regulation.  Brin-Mar  adiievad  RBOC 
itatiM  aa  of  ^Duary  1 .  1M7.  Th«  Dapartaaat 
ewpraaaaaao  opinion  herein  ay  to  ertkathar  Bria-Mar 
ia  a  RBOC  or  whether  the  partnarahip'a  aaaeU 
oooetitute  plan  aieets. 

'  At  the  time  of  the  transactiiia,  Baaqna  Paribaa 
waa  Mfaltad  to  EquitaMa.  Aa  a  raaail  of  a  chaoie 
ia  Equiiabie't  atructure  in  ieS2.  Bmi|mi  Paribaa  ia 
now  ratalad  to  Equitable  but  with  respect  to  Plans 
Inraalsd  ia  PPF.  it  is  not  a  party  in  interest  as 
dafiaad  under  aactian  3(14)  of  iba  Act  by  virtue  of 
any  lalaHnartilp  to  Equftabta.  Sp«:iAcally.  AXA 
Mulaai  rnaapaalas  currsrttly  holds  s  S2.1  |iMraa< 
intarast  in  Finaxa.  an  entity  in  which  Banque 
Paribas  holds  a  26.5  percent  interaat.  Finaxa  owns 
60  percent  of  Midi-PsrtidpaHoas.  which  in  turn 
o«nia  42.3  percent  of  AXA  SA.  AXA  SA  owns  eo.4S 
panaal  of  Equitable  Compenies.  Inc.,  which  in  turn 
holds  100  percent  ownership  of  Equitable. 
Equitable  repreeents  that  Banque  Paribes  would  ba 
deemed  lo  have,  at  most.  ■  4  percent  intaraal  in 
Equitable  and  that  this  de  minimii  latataat  io  no 
way  affected  the  terms  of  any  of  the  tfanaarHnni 
daacribad  in  tba  Equitabto  applicatioii. 
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Equitable,  on  behalf  of  PPF.  foreclosed 
on  Tower  2  and  took  title  to  Tower  2  in 
fee  simple  absolute.  As  a  result.  PPF 
holds  100  percent  of  the  ownership 
interest  in  Tower  2.  With  the 
improvement  of  the^onomy  in  Orange 
Coimty,  Tower  2  is  now  98  percent 
leased,  and  is  valued  at  approximately 
$38.5  million. 

In  1992.  Comp>ass  began  leasing  office 
space  in  Tower  2.  The  applicant  states 
that  the  total  square  footage  now 
occupied  by  Compass  through  the 
Tower  2  Leases  is  5821  square  feet  of 
oCBce  space  (including  1,500  square  fiaet 
of  space  used  as  the  Compass  property 
management  officio)  and  3584  square 
feet  of  parking  space.  The  applicant 
represents  that  the  original  Tower  2 
Leeses  complied  with  the  requirements 
of  Part  in  of  PTE  84-14  which  permits 
a  qualified  professional  asset  manager 
(QPAM)  to  lease  not  in  excess  of  the 
greater  of  7500  square  feet  or  1  percent 
of  the  rentable  space  of  the  office 
buildiiag  in  which  the  investment  fund 
managed  by  the  QPAM  (or  an  affiliate) 
has  the  investment' 

Furthermore,  the  Applicant  represents 
that  in  1992,  when  the  original  Tower 
2  Leases  were  entered,  PPF  had  two 
different  investments  in  the  two 
buildings.  First.  PPF,  through  Equitable, 
owned  100  percent  of  Tower  2.  Second, 
PPF  held  a  limited  partnership  interest 
in  Brin-Mar  n,  L.P.,  the  successor  to 
Brin-Mar  the  original  joint  venture,  and 
the  owner  of  Tower  1.  The  Applicant 
states  that  because  of  this  difiiarence  in 
ownership,  the  leased  spaces  in  Tower 
1  and  Tower  2  were  treated  separately 
for  the  purposes  of  determining 
compliance  with  the  space  limitations 
in  Part  III  of  PTE  84-14.  The  original 
Tower  2  Leeses  expired  but  continued 
on  a  month-to-month  basis  while  the 
parties  n^otiated  new  lease  terms. 

6.  Compass  manages  Towers  1  and  2 
pursuant  to  PTE  91-8.  granted  to 
Equitable  by  the  Department  on  January 
14, 1991  (56  Fed.  Reg.  1411).  PTE  91- 
8  permits  the  provision  of  property 
management,  leasing  and  other  services 
by  Equitable  affiliates  with  yspect  to 
properties  held  by  Equitable  separate 
accounts  in  which  plans  invest  Such 
provision  of  services  is  fully  disclosed 
to  plans  participating  in  the  separate 
accounts  and  is  approved  by  plan 
fiduciaries  independent  of  Eqtiitable. 
Management  fees  and  leasing 
commissions  payable  to  Compass  are 
also  reviewed  and  approved  by  an 


>Tbe  Applicant  repreeents  that  Equitable  is  a 
C^AM  as  that  tern  is  definml  in  PTE  84-14.  The 
Department  expresses  no  opinion  herein  aa  to 
whether  Equitable  is  a  QPAM  or  whether  the 
original  Tower  2  Leases  complied  with  the 
requirements  of  Part  in  of  PTE  S4-14. 


independent  fiduciary  and  may  not 
exceed  those  fiaes  charged  by 
comparable  firms  for  similar  services. 
The  applicant  states  that,  aside  fiom  the 
lease  agreements  provided  to  the 
Department  and  described  in  the 
exemption  application  and  the 
Independent  Fiduciary's  reports,  and 
the  property  management  agreement 
discussed  above,  there  are  no  other 
separate  agreements  between  the  parties 
governing  the  leased  properties. 

7.  The  Applicant  represents  that  with 
respect  to  Tower  1,  Banque  Paribas 
insisted  on  the  December  24, 1991 
restructuring  of  Brin-Mar  so  that 
Equitable,  on  behalf  of  PPF,  would 
obtain  a  70  percent  partnership  interest 
As  a  result,  Equitabla  became  the 
managing  partner  of  Brin-Mar.  On 
September  1, 1995,  Banque  Paribas  sold 
the  note  on  Tower  1  to  Equitable,  on 
PPFs  behalf,  for  $38.5  million. 
Equitable  had  first  offered  the 
opportunity  to  purchase  the  note  to 
Brin-Mar  but  Brinderson  refused.  Thus, 
as  of  September  1. 1995,  PPF  heki  a  70 
percent  interest  in  the  Brin-Mar 
partnership  OMming  Tower  1 ,  as  well  as 
a  $65  million  (par  value)  note  secured 
by  Tower  1  which  was,  at  that  time, 
technically  in  debult  Equitable 
determined  that  it  would  be  in  n*F's 
best  interests  to  foreclose  on  Tower  1 
because  the  Brin-Mar  partnership  had 
negative  equity  in  Tower  1  (the  building 
was  worth  $41  million  but  was  subject 
to  a  $65  million  mortgage).  In 
Equitable's  view,  any  actions  taken  to 
revive  the  partnership  would  only  have 
the  net  effect  of  providing  an  additional 
return  to  Brinderson  without  any 
additional  benefit  to  PPF.  The 
foreclosure  would  result  in  the 
termination  of  the  Brin-Mar  partnership 
and  consolidation  of  ownership  in  PPF. 
It  would  also  clear  titie  to  Tower  1 
because  the  outstanding  note 
encumbered  tiUe  to  Tower  1. 

8.  The  applicant  states  that  on  March 
15. 1996,  Equitable,  on  behalf  of  PPF. 
foreclosed  on  the  note  secured  by  Tower 
1.  As  a  result.  Tower  1  is  now  held  100 
percent  by  PPF.  Equitable  states  that  the 
most  immediate  effect  of  a  Tower  1 
foreclosure  was  to  terminate  the  status 
of  Brin-Mar  as  a  REOC  because  the 
foreclosure  eliminated  all  of  Brin-Mar's 
interest  in  Tower  1.  A  100  percent 
ownership  interest  in  Tower  1  was 
vested  directiy  in  Equitable,  on  behalf  of 
PPF.  The  continuing  Towers  1  and  2 
Lease  arrangements  involving  ERE  and 
Compass  were  then  subject  to  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
of  section  4975  of  the  Code. 

Regulation  29  CFR  2510.3-101(h)(iii) 
provides  that,  notwithstanding  any 


other  provision  of  the  plan  asset 
regulation,  assets  hrid  in  an  insurance 
company  separate  accoimt  (such  as  PPF) 
in  which  plans  invest  constitute  plan 
assets.  Tower  1  became  a  plan  asset 
upon  foreclosure  and  the  Tower  1  Lease 
to  ERE  then  constituted  a  lease  betwem 
a  plan  and  a  party  in  interest  prohibited 
by  section  406(a)(1)(A)  of  the  Act 
Furthermore,  because  ERE  is  a  fiduciary 
with  respect  to  PPF  and  an  affiliate  of 
Equitable,  the  Tower  1  Leese  may  be  a 
violation  of  sections  406(b)(1)  and  (bH2). 
Thus,  March  15, 1996  is  the  requested 
effective  date  of  this  proposed 
exernption  for  the  Tower  1  Lease. 

9.  'The  Tower  2  Leases  with  Compass, 
an  affiliate  of  ERE,  were  also  affected  by 
the  foreclosure  on  Tower  1.  Tower  1  and 
Tower  2  are  now  both  ovimed  by  PPF. 
The  Applicant  represents  tiiat,  «diile 
before  the  foreclosure  it  had  relied  upon 
Part  in(a)  of  PTE  84-14  for  relief  from 
the  leese  of  Tower  2  to  Compass, 
following  foreclosure  the  aggregate 
space  leased  by  ERE  and  Compass  in 
both  Towers  1  and  2  exceeded  the 
limitations  in  Part  III  of  PTE  84-14.  The 
Applicant  interprets  Part  in(a)  of  PTE 
84-14  to  provide  that  the  amount  of 
leased  space  in  difiierent  buildings  in  an 
integrated  office  peril  or  commercial 
center  in  which  tiie  investment  fund  has 
the  investment  shall  be  aggregated  for 
purposes  of  detwmining  compliance 
with  the  space  limitations  in  Part  UL 
Therefore,  the  Applicant  is  also  seddng 
relief  for  the  Tower  2  loosing 
arrangements  as  of  March  15, 1996. 

loTkobert  A.  Allebom  Properties,  Inc. 
(Allebom)  will  act  as  Independent 
Fiduciary  for  PPF  writh  regard  to  the 
transactions  that  are  subject  to  the 
requested  exemptions.  Allebom 
currentiy  manages  more  than  10  million 
square  feet  of  commercial,  office, 
industrial  and  mixed-use  property  in 
the  western  United  States.  Allebom  is 
experienced  in  and  femiliar  with  the 
real  estate  market  in  Southern 
California.  Allebom  is  also  directiy 
femiliar  with  the  Newport  Gateway 
Towen  through  the  provision  of 
consulting  services  to  Banque  Paribes 
during  the  bank's  investment  in  these 
projects.  The  Applic:ant  states  that 
Allriram  currently  receives  no  fee 
income  from  Equitable,  and  anticipates 
that  in  the  future  it  will  not  receive 
more  than  3  percrent  of  its  annual 
income  from  Equitable  and  its  affiliates, 
including  fees  for  its  services  as 
independent  fiduciary. 

The  responsibilities  of  Allebom  with 
respec:t  to  the  transactions  are  set  forth 
in  a  letter  agreement  between  Allebom 
and  Equitable  signed  on  March  6. 1996 
(the  Agreement).  Under  the  Agreement. 
Allebcmi  assumed  responsilHiity  as 


66672 


r«<faral  lagirtw  /  Vol.  62.  No.  244  /  Friday.  December  19.  1997  /  Notices 


independent  fiduciary  on  behalf  of  PPF 
to:  review  the  existing  ERE  and 
Compaaa  leeaee;  negotiate  the  ERE  and 
Compaaa  lease  extensions,  renewals  or 
modifications  and  prepare  for  delivery 
to  Equitable,  one  or  more  reports 
regarding  these  activities;  and  annually 
monitor  the  compliance  of  ERE  and 
Compees  with  the  terms  of  the  leases. 

The  Agreement  provides  that 
Allebom's  fiees  may  only  be  chaoged  by 
WlillHi  agreement  among  Allebom  and 
•  aMfadty  in  interest  of  me  plans 
participating  in  PPF.  Allebom  may 
leaifp  •■  independent  fiduciary  at  any 
Hmm  on  no  i«M  than  90  days  prior 
written  notice  to  EquiUble  and  will  be 
deemed  to  have  resigned  in  the  event 
that  it  no  longer  meets  the  requirements 
for  an  independent  fiduciary.  In  no 
event  shall  Equitable  or  any  affiliate 
have  the  authority  to  terminate 
Allebom's  service  as  independent 
fiduciary.  Allebom  may  be  removed 
onlv  by  a  vote  of  a  majority  in  interest 
of  the  plans  participating  in  PPF. 

Specifically,  the  Agreement  provides 
that  Allebom  has  been  authorized  by 
Equitable  to  determine  on  behalf  of  PPF 
whether  it  was  in  the  best  interests  of 
PPF  to  continue  the  Tower  1  and  Tower 
2  Leeaes  after  the  foreclosure  date  of 
March  15. 1996  under  the  existing 
tenns.  This  entailed  a  determination 
that  the  existing  leeses  provides  PPF 
with  a  market-level  return  or  better. 
Further,  Allebom  was  authorized  to 
repreeent  PPF  in  negotiations  regarding 
the  extension,  renewal  or  modification 
of  the  Tower  1  and  Tower  2  Leases. 
Allebom  has  the  authority  to  determine 
whether  and  on  what  terms  PPF  will 
continue  the  transactions.  Upon 
completion  of  the  negotiations.  Allebom 
was  required  to  determine  whether  the 
leese  terms  as  negotiated  were  in  the 
beet  interests  of  PPF  and  to  submit  a 
report  summarizing  Allebom's 
activities. 

Additionally.  Allebom  will  continue 
to  monitor  both  the  Tower  1  and  Tower 
2  Leaeee  to  aaaure  compliance  with  the 
leeae  twnnt  Compliance  with  leese 
terms  will  be  reviewed  at  least  annually 
either  directly  by  Allebom  or  by  an 
independent  contractor  reporting  to 
Allebom.  Based  on  this  review. 
Allebom  will  have  the  authority  to  t«lr# 
any  stepa  it  deems  necessary  to  assure 
leese  compliance. 

On  March  12. 1996.  Allebom 
submitted  an  interim  report  to  Equitable 
that  sUted  that  Allebom  had  evaluated 
the  Towers  1  and  2  current  leases  and 
preliminarily  concluded  that  the  leeses 
provided  PPF  with  above  marliet 
returns.  Allebom  submitted  a  more 
detailed  review  of  the  current  leese 
terms  in  the  Tovrers  1  and  2  Leasee,  and 


informed  Equitable  of  its  conclusion  in 
the  May  16. 1996  Independent 
Fiduciary  Review  and  Opinion  of 
Existing  Leases  (Review]  *  that  the  lease 
in  both  Tower  1  and  Tower  2  provide 
PPF  with  above  market  returns  and  it 
was  in  the  best  interests  of  PPF  to 
continue  the  existing  leases  pending 
renegotiation  and  extension  of  the 
leasing  relationships.  The  Review, 
submitted  by  the  Applicant,  compared 
eight  office  complexes  that  would 
compete  and  compare  fisvorably  with 
Towers  1  and  2  for  tenants  and  %vere 
used  in  comparing  the  existing  tenancy 
for  rate  and  term  leases. 

Allebom  has  completed  the 
renegotiation  process  for  the  leases  to 
Compess  in  Tower  2.  The  application 
for  exemption  contained  copies  of  the 
executed  leeaes  and  the  Independent 
Fiduciary's  report  dated  September  2, 
1996  (Report  1)  approving  the  leaeee 
between  Equitable  and  Compaia  for  • 
three  year  term  commencing  September 
1. 1996  and  terminating  August  31, 
1999.  Report  1  states  that  the  Compass 
leeses  are  market  rates  for  comf>arable 
projects  for  Tower  1  and  Tower  2  and 
concludes  that  it  is  in  the  best  inteteata 
of  PPF  to  conaununate  the  rnmpeee 


1 

Allebom  has  elao  completed  the 
renegotiation  process  for  the  lease  to 
ERE  in  Tower  1.  The  application  for 
exemption  contained  the  Independent 
Fiduciary's  report  dated  October  1. 1996 
(Report  2)  approving  the  new  leese  term 
between  Equitable  and  ERE  for  69 
months,  commencing  October  1,  1996 
and  terminating  June  30.  2002.  Report  2 
states  that  concurrent  with  the 
execution  of  a  new  laeee,  a  Termination 
and  Surrender  A^eeoMot  for  the 
original  leeae.  dated  April  1.  1987.  was 
executed  by  ERE.  An  unrelated  tenant  in 
Tower  1  has  requested  a  leese  extension 
and  at  the  same  time  desires  to 
relinquish  231  square  feet  of  space. 
Effective  January  1. 1997.  ERE  will 
incorporate  the  additional  231  square 
feet  into  their  base  lease,  allowing  their 
total  occupancy  for  the  remaining 
months  on  the  lease  to  be  13,086  square 
feet.  Additionally.  Allebom  required 
ERE  to  pay  in  their  new  lease,  the 
unamortized  portion  of  the  above 
market  rate  that  remained  in  their  old 
leese  dated  April  l,  1987.  This  allowed 
Tower  1  to  recapture  the  potential  of 
lost  income  between  the  new  lease  and 
the  old  leese.  Report  2  concludes  that 


«  In  a  Mni>ibM  17.  ig»7  lattar  to  tb« 
"T'*       '  *MTt-iiifiilii1thath«iwwdM 
ofMsrck  IS.  lete  awl  May  16.  leaa. 
no  ckaaew  to  the  ciioHHlMM 

ibM  la  any  way  advanaly  afbctMi  AUabarn's  May 
la.  1990  '•~^'"TtiTii 


the  leese  is  a  market  rate  lease 
comparable  to  buildings  described  in 
the  Review  and  that  it  is  in  the  best 
I    interests  of  PPF  to  enter  the  renegotiated 
leese. 

11.  In  summary,  the  applicant 
r^resents  that  the  ftquested  exemption 
will  satisfy  the  criteria  of  section  408(a) 
of  the  Act  for  the  following  reasons:  (a) 
the  Towers  1  and  2  Leeaee  and  the 
renewals  of  the  original  leeses  are  for  a 
limited  term;  (b)  the  terms  of  the  Tower 
1  and  2  Leases  as  of  March  15,  1996. 
and  the  renewal  of  the  leeses  have  been 
reviewed,  negotiated  and  approved  by 
Allebom.  a  qualified  independent 
fiduciary  to  PPF,  who  has  determined 
that  the  terms  of  the  transactions  reflect 
fair  market  value  and  are  at  least  as 
Civorable  to  PPF  as  the  terms  would 
have  been  in  arm's  length  transactions 
between  unrelated  parties;  and  (c) 
Allebom  will  continue  to  monitor  the 
leeaes  on  behalf  of  PPF. 
For  Further  Information  Contact:  Ma. 
Wendy  McColough  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

PNC  Capttal  Marketa.  Inc.  (PNC) 
Located  in  Pittslniifk,  Pennaylvania; 
Propoeed  Exemptioa 

(AppUcatioo  Na  D-10S21| 

/.  Tranaactions 

A.  EfEactive  October  21, 1997.  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code  by 
reason  of  section  4975(cKl)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusta 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
tmst.  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  sych  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  aecondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  puiaiiant 
to  subsection  I. A.  (1)  or  (2). 

Notwithstanding  the  foregoing, 
section  I.A.  does  not  provide  an 
exemption  from  the  restrictions  of 
secUons  406(a)(1)(E).  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 
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with  respect  to  the  assets  of  that 
Excluded  Plan.* 

B.  Effective  October  21, 1997.  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  marieet  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a); 
if: 

(i)  the  plan  is  not  an  Excluded  Plan; 

(ii)  solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  a  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.^  For  purposes  of  this 
paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 


'Section  I.A.  provides  no  relief  from  sections 
406(aMlKE).  406(a)(2)  and  407  fbr  any  person 
randering  investment  advice  to  an  Excluded  Plan 
«irithin  the  meaning  of  section  3(21)(A)(ii)  and 
regulation  29  CFR  2510.S-21(c). 

*  For  purposes  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  coamiingled  fund  as  its  proportionate  interest 
In  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  recent  preceding  valuation 
data  of  the  fund. 


set  forth  in  paragraphs  B.(l)(i),  (iii)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.(1)  or  (2). 

C.  Effective  October  21, 1997,  the 
restrictions  of  sections  406(a),  406(b) 
and  407(a)  of  the  Act.  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 
in  connection  with  the  servicing, 
management  and  operation  of  a  trust, 
provided: 

(1)  such  transactions  are  carried  out  in 
accordance  with  the  terms  of  a  binding 
pooling  and  servicing  arrangement;  and 

(2)  the  pooling  and  servicmg 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust' 

Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section  - 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "qualified 
administrative  fee"  as  defined  in  section 

ni.s. 

D.  Effective  October  21, 1997,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975(a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)(A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)(F),  (G),  (H)  or 
(I)  of  the  Act  or  secUon  4975(e)(2)(F). 
(G),  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of    , 
certificates. 

U.  General  Conditions 

A.  The  relief  provided  under  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 


''  In  the  case  of  a  private  placement  memorandum, 
such  memorandum  must  contain  substantially  the 
same  information  that  would  be  disclosed  in  a 
prospectus  if  the  offering  of  the  certificates  were 
made  in  a  registered  public  offering  under  the 
Securities  Act  of  1933.  In  the  Department's  view, 
the  private  placement  memorandum  must  contain 
sufficient  information  to  permit  plan  fiduciaries  to 
make  informed  investment  decisioos. 


certificate  price)  that  are  at  leest  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
imrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  from  a  rating 
agency  (as  defined  in  section  III.W.)  at 
the  time  of  such  acquisition  that  is  in 
one  of  the  three  highest  generic  rating 
categories; 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 

p  acement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Seciuities  and 
Exchange  Commission  imder  the 
Securities  Act  of  1933. 

(7)  In  the  event  that  the  obligations 
used  to  ftmd  a  trust  have  not  all  been 
transferred  to  the  trust  on  the  closing 
date,  additional  obligations  as  specified 
in  subsection  in.B(l)  may  be  transferred 
to  the  trust  during  the  pre-fonding 
period  (as  defined  in  section  m.BB.)  in 
exchange  for  amounts  credited  to  the 
pre-funding  account  (as  defined  in 
section  ID. Z.),  provided  that: 

(a)  The  pre-funding  limit  (as  defined 
in  section  m.AA.)  is  not  exceeded; 

(b)  All  such  additional  obligations 
meet  the  same  terms  and  conditions  for 
eligibility  as  those  of  the  original 
obligations  used  to  create  the  trxist 
corpus  (as  described  in  the  prospectus 
or  private  placement  memorandum  and/ 
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or  pooling  and  aervicing  agreement  for 
such  certificate*),  which  terms  and 
conditions  have  been  approved  by  a 
latiBg  agency.  Notwithstanding  the 
foregoing,  the  terms  and  conditions  for 
determining  the  eligibility  of  an 
ohUprtion  may  be  changed  if  such 
rhangw  receive  prior  approval  either  by 
•  majority  of  the  outstanding 
certificateholders  or  by  a  rating  agency; 

(c)  The  transfer  of  such  additional 
obligations  to  the  trust  during  the  pre- 
funding  period  does  not  result  in  ute 
certificates  receiving  a  lower  credit 
rating  from  a  rating  agency  upon 
termination  of  the  pr»-funding  period 
than  the  rating  that  was  obtained  at  the 
time  of  the  initial  issuance  of  the 
certificates  by  the  XniMi; 

(d)  The  weighted  average  annual 
percentage  interest  rate  (the  average 
interest  rate)  for  all  of  the  obligations  in 
the  trust  at  the  end  of  the  pie-nmding 
period  will  not  be  more  than  100  basis 
points  lower  than  the  average  interest 
rate  for  the  obligations  which  were 
transferred  to  the  trust  on  the  closing 
date: 

(e)  In  order  to  ensure  that  the 
characteristics  of  the  receivables 
actually  acquired  during  the  pre- 
funding  period  are  substantially  similar 
to  thoae  which  were  acquired  as  of  the 
closing  date,  the  characteristics  of  the 
additional  obligations  will  either  ba 
monitored  by  a  credit  support  provider 
or  other  insurance  provider  which  is 
independent  of  the  sponsor,  or  an 
independent  accountant  retained  by  the 
sponaor  will  provide  the  sponsor  with  a 
letter  (with  copies  provided  to  the  rating 
agency,  the  underwriter  and  the 
trustees)  stating  whether  or  not  the 
characteristics  of  the  additional 
obligations  conform  to  the 
characteristics  of  such  obligations 
described  in  the  prospectus,  private 
placement  memorandum  and/or  pooling 
and  servicing  agreement.  In  preparing 
such  letter,  the  independent  accountant 
will  use  the  same  type  of  procedures  as 
were  applicable  to  the  obligations  which 
were  transferred  as  of  the  dosing  date; 

(f)  The  pre- funding  period  shall  be 
described  in  the  prospectus  or  private 
placement  memorandum  provided  to 
investing  plans; 

(g)  The  trustee  of  the  trust  (or  any 
agent  with  which  the  trustee  contracts 
to  provide  trust  services)  will  be  a 
iiihatantial  financial  institution  or  trust 
company  experienced  in  trust  activities 
and  familiar  with  its  duties, 
responsibilities  and  liabilities  as  a 
fiduciary  under  the  Act.  The  trustee,  as 
the  legal  owner  of  the  obligations  in  the 
trust,  will  enforce  all  the  rights  created 
in  fiavor  of  certificateholders  of  such 


trust,  including  employee  benefit  plans 
subject  to  the  Act. 

B.  Neither  any  underwriter,  sponaor. 
trustee,  servicer,  insurw.  nor  any 
obligor,  unless  it  or  any  of  its  afRUates 
has  discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I,  if  the  provision 
of  subsection  n.A.(6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospecttis  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
cactificates.  the  trustee  obtains  a 
rapraaentation  from  each  initial 
purchaser  which  is  a  plan  that  it  Is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  bom  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificataa)  ia 
required  to  obtain  &Dm  its  transferee  a 
representation  regarding  compliance 
with  the  Seciirities  Act  of  1933.  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  n.A.(6)  above. 

IB.  Definitioiu 

For  puipooes  of  this  exemption: 

A.  Certificate  means: 

(1)  a  certificate^ 

(a)  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  that  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  a  certificate  denominated  a»  a  debt 
instnmient — 

(a)  that  represents  an  interest  in  a  Real 
Estate  Mortgage  Investment  Conduit 
(REMIC)  or  a  Financial  Asset 
Securitization  Investment  Trust  (FASIT) 
within  the  meaning  of  section  860D(a) 
or  section  860L,  respectively,  of  the 
Internal  Revenue  Code  of  1986;  and 

(b)  that  is  issued  by  and  is  an 
obligation  of  a  trust;  with  respect  to 
certificates  defined  in  (1)  and  (2)  above 
for  which  PNC  or  any  of  its  affiliates  is 
either  (i)  the  sole  underwriter  or  the 
manager  or  co-manager  of  the 
underwriting  syndicate,  or  (ii)  a  selling 
or  jplacement  agent. 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  Trust  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 


(iKa)  secured  consiuner  receivables 
that  bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to. 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association);  and/or 

(b)  secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notee 
secured  by  leases,  as  defined  in  section 
nLT);  and/or 

(c)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-femily  residential. 
multi-&mily  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property);  and/or 

(d)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  m.U);  and/ 


or 

(a)  guaranteed  goverrunental  mortgage 
pool  certificates,  as  defined  in  29  CHI 
2510.3-101(i)(2);  and/or 

(f)  fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (aHe)  of  this  section  B.(l): 

(2)  property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l): 

(3)  (a)  undistributed  cash  or 
temporary  investments  made  therewith 
maturing  no  later  than  the  next  date  on 
which  distributions  are  to  be  made  to 
certificateholders;  and/or 

(b)  cash  or  investments  made 
therewith  which  are  credited  to  an 
account  to  provide  payments  to 
certificateholders  pursuant  to  any  yield 
supplement  agreement  or  similar  yield 
maintenance  arrangement  to 
supplement  the  interest  rates  otherwise 
payable  on  obligations  described  in 
subsection  in.B.(l)  held  in  the  trust, 
provided  that  such  arrangements  do  not 
involve  swap  agreements  or  other 
notional  principal  contracts;  and/or 

(c)  cash  transferred  to  the  trust  on  the 
closing  date  and  permitted  investments 
made  therewith  which: 

(i)  are  credited  to  a  pre-fimding 
account  established  to  purchase 
additional  obligations  with  respect  to 
which  the  conditions  set  forth  in  clauses 
(a)-(g)  of  subsection  II.A.(7)  are  met 
and/or. 

(ii)  are  credited  to  a  capitalized 
interest  account  (as  defined  in  section 
nLX.);  and 

(iii)  are  held  in  the  trust  for  a  period 
ending  no  later  than  the  first 
distribution  date  to  certificate  holden 
ofxnuring  after  the  end  of  the  pre- 
funding  period. 
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For  purposes  of  this  clause  (c)  of 
subsection  III.B.(3),  the  term  permitted 
investments  means  investments  which 
are  either  (i)  direct  obligations  of,  or 
obligations  fully  gtiaranteed  as  to  timely 
payment  of  principal  and  interest  l^  the 
United  States,  or  any  agency  or 
instrumentality  thereof,  provided  that 
such  obligations  are  backed  by  the  fiill 
feith  and  credit  of  the  United  States  or 
(ii)  have  been  rated  (or  the  obligor  has 
been  rated)  in  one  of  the  three  highest 
generic  rating  categories  by  a  rating 
agency;  are  described  in  the  pooling  and 
servicing  agreement;  and  are  permitted 
by  the  rating  agency. 

(4)  rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  imder  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship,  yield  supplement 
agreements  describeid  in  clause  (b)  of 
subsection  in.B.(3)  and  other  credit 
support  arrangements  with  respect  to 
any  obligations  described  in  subsection 
in.B.(l). 

Notwithstanding  the  foregoing,  the 
term  trust  does  not  include  any 
investment  pool  unless:  (i)  the 
investment  pool  consists  only  of  assets 
of  the  type  described  in  clauses  (a) 
through  (f)  of  subsection  IILB.(l)  which 
have  been  included  in  other  investment 
pools,  (ii)  certificates  evidencing 
interests  in  such  other  investment  pools 
have  been  rated  in  one  of  the  three 
highest  generic  rating  categorim  by  a 
rating  agency  for  at  least  one  year  prior 
to  the  plan's  acquisition  of  cwtificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investon  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C  L/hderwriter  means: 

(l)PNC; 

(2)  any  penon  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
mmtnnn  contTol  with  PNC;  or 

(3)  any  member  of  an  underwriting 
syndicate  or  selling  group  of  which  PNC 
or  a  person  described  in  (2)  is  a  manager 
or  co-manager  with  respect  to  the 
certificates. 

D.  Sponsor  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  Master  Servicer  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust. 

F.  Subservicer  means  an  entity  which, 
under  the  supervision  of  and  on  bdialf 


of  the  master  servicer,  services  loans 
contained  in  the  trust,  but  is  not  a  party 
to  the  pooling  and  servicing  agreement 

G.  Servicer  means  any  entity  which 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
subservicer. 

H.  Trustee  means  the  tnistee  of  the 
tnist.  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust 

I.  Insurer  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for.  a  trust  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust 

J.  Obligor  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shaU  also  include  any  owner 
of  property  sub)ect  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
seciuing  an  obligation  included  in  the 
titist 

K.  Excluded  Plan  means  any  plan 
with  respect  to  wdiich  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  Restricted  Group  with  respect  to  a 
class  of  certificates  means: 

(1)  each  underwriter; 

(2)  each  insurer, 

(3)  the  sponsor; 

(4)  the  trustee; 

(5)  each  servicer. 

(6)  any  obligor  with  respect  to    * 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized^ 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  any  afBliate  of  a  person  described 
in  (l)-(6)  above. 

M.  Affiliate  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 


N.  Contra/  means  the  power  to 
exorcise  a  controlling  influence  over  the 
management  or  policies  of  a  penon 
other  than  an  individual. 

O.  A  person  will  be  independent  of 
another  person  only  if: 

(1)  such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  the  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  writh  respect 
to  any  assets  of  such  person. 

P.  Sale  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forwiua  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  fevorabfe 
to  the  plan  than  they  would  be  in  an 
arm's-length  transaction  with  an 
luuelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  tliis  exemption  applicable 
to  sales  are  met 

Q.  Forward  delivery  conunitment 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  foture  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.  Reasonable  compensation  has  the 
same  meening  as  that  term  is  defined  in 
29  CFR  2550.408C-2. 

S.  Qualified  Administrative  Fee 
means  a  fee  which  meets  the  following 
criteria: 

(1)  the  fee  is  triggered  by  an  act  or 
feilure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  oblioations; 

(2)  the  servicer  may  not  ooarge  the  fee 
absent  the  act  or  failure  to  act  refnred 
to  in  (1): 

(3)  the  ability  to  charge  the  fee,  the 
cimmistances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  the  amount  paid  to  investors  in  the 
trust  will  not  be  reduced  by  the  amount 
of  any  such  fee  waived  by  the  servicer. 

T.  Qualified  Equipment  Note  Secured 
By  A  Lease  means  an  equipment  note: 

(1)  which  is  secured  by  equipment 
which  is  leased; 

(2)  which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 
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(3)  with  raspact  to  which  the  tnist'i 
security  interest  in  the  equipment  is  at 
laaat  aa  protective  of  the  rights  of  the 
tniat  aa  would  be  the  case  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  Qualified  Motor  Vehicle  Leate 
means  a  lease  of  a  motor  vehicle  where: 

(1)  the  trust  owns  or  holds  a  seciuity 
interest  in  the  lease: 

(2)  the  trust  holds  a  security  intereat 
in  the  leased  motor  vehicle;  and 

(3)  the  trust's  security  interest  in  the 
laaaad  motor  vehicle  Is  at  least  as 

Erotective  of  the  trust's  rights  as  would 
a  the  case  if  the  trust  consisted  of 
motor  vehicle  installment  loan 
contracts. 
V.  Pooling  and  Servicing  Agreement 
I  tha  apaaiiiunt  or  agreements 
I  a  sponsor,  a  servicer  and  the 
I  aatablishing  a  trust.  In  the  caae 
of  certificates  which  are  denominated  as 
debt  instnmtents,  "Pooling  and 
Servicing  Agreement"  also  includes  the 
indenture  entered  into  by  the  trustee  of 
the  tnist  issuing  such  certificates  and 
the  indenture  trustee. 

W.  Rating  Agency  means  Standard  ft 
Poor's  Structured  Rating  Croup  (SAP's), 
Moody's  Investors  Service.  Inc. 
(Moody's),  Duff*  Phelps  Credit  Rating 
Co.  (D  k  P)  or  Fitch  Investors  Service, 
LP.  (Fitch): 

X.  Capitalized  Interest  Account  means 
a  trust  account:  (i)  Which  is  esublished 
to  compensate  certificateholders  for 
shortfalls,  if  any.  between  investment 
earnings  on  the  pre-funding  account  and 
tha  pass-through  rate  payable  under  the 
certificates:  and  (ii)  which  meets  the 
requirements  of  clause  (c)  of  subsection 
ni.B.(3). 

Y.  Closing  Date  means  tha  date  the 
trust  is  formed,  the  certificates  are  first 
issued  and  the  trust's  assets  (other  than 
thoae  additional  obligations  which  are 
to  be  funded  from  the  pre-funding 
account  pursuant  to  subsection  Q.A.(7)) 
are  transferred  to  the  trust 

Z.  Pre-Funding  Account  means  a  trust 
account:  (1)  which  is  established  to 
purchase  additional  obligations,  which 
obligations  meet  the  conditions  set  forth 
in  clauses  (a)-(g)  of  subsection  II.A.(7): 
and  (ii)  which  meets  the  requirements  of 
clause  (c)  of  subsection  in.B.(3). 

AA.  Pn-Funding  Limit  means  a 
percentage  or  ratio  of  the  amount 
allocated  to  the  pre-funding  account,  as 
compared  to  tha  total  principal  amount 
of  the  certificataa  being  oflerad  which  ia 
less  than  or  equal  to  25  percent 

BB.  Pre-Funding  Period  means  the 
period  commencing  on  the  closing  date 
and  ending  no  later  than  the  earliest  to 
occur  of:  (i)  the  date  the  amount  on 
deposit  in  the  pre-funding  account  is 
less  than  the  minimum  dollar  amount 


specified  in  the  pooling  and  servicing 
agreement:  (ii)  the  date  on  which  an 
event  of  default  occurs  under  the 
pooling  and  servicing  agreement:  or  (ill) 
the  data  which  Is  the  later  c^  three 
months  or  90  days  after  the  closing  date. 

CC.  PNC  meana  PNC  Capital  MarkeU, 
Inc.  and  its  affiliates. 

The  Department  notesthat  this 
proposed  exemption  is  included  within 
the  meaning  of  the  term  "Underwriter 
Exemption"  as  it  is  defined  in  section 
V(h)  of  Prohibited  Transaction 
Exemption  9S-60  (60  FR  35925,  July  12, 
1995),  the  Class  Exemption  for  Certain 
Transactions  Involving  Insurance 
Company  General  Accounts  at  35932. 


of  Facta  and  Rapraaaetationa 

1.  PNC  is  an  indirect.  whoUy-ownad, 
separately  capitalized  investment 
banking  and  registered  broker-dealer 
subsidiary  of  PNC  Bank  Corp.  (the 
Corporation).  As  of  September  30. 1997. 
PNC's  capitalixation  was  approximately 
$54.9  million.  The  Corporation  is  a 
diversified  financial  services  company 
Incorporated  under  the  laws  of  tha 
Commonwealth  of  Pennsylvania  and  a 
multi-bank  holding  company  registered 
under  the  Bank  Holding  Act  of  1956.  as 
amended.  As  of  September  30.  1997,  tha 
Corporation's  consolidated  assets  were 
approximately  S7 1.8  billion.  The 
principal  executive  offices  of  the 
Corporation  are  located  in  Pittsburgh, 
Pennsylvania.  As  of  September  30, 
1997.  the  Corporation  had  indirectly- 
held  subaidiary  banks  located  in  seven 
states.  In  addition,  indirectly-held  non- 
bank  subaidiariea  of  the  Corporation 
oCfisr  a  wide  range  of  insurance, 
securities  brokorage,  investment 
hanking,  venture  capital  inveatment, 
mortgage  banking  and  conaumCT  finance 
products  and  servicea. 

PNC  Mortg^e  Corp.  of  America  (PNC 
Moc^age).  an  Ohio  corporation  having 
its  principal  place  of  business  in  Vernon 
Hills,  Illinois,  is  one  of  the  largest 
mortgage  banldng  orl^nators  in  the 
United  SUtea.  with  offioea  in  all  SO 
states. 

PNC  Bank.  National  Association  (the 
Bank),  an  indirect,  wholly-owned 
subsidiary  of  the  Corporation,  is  a 
national  banking  association  engaged  in 
hanking  and  related  activities  and  is  the 
largeat  bonk  in  the  Corporation's 
hanking  group.  The  Bank  is  the  sole 
alMreholder  of  PNC  Mortgage.  As  of 
September  30.  1997.  the  Bank  had  total 
assets  of  approximately  $57.5  billion. 
The  principal  executive  offices  of  the 
Bank  are  kicated  in  Pittsburgh, 
I^HUiajflvaBia.  Six  other  commercial 
baaka  and  OM  fMlan 
located  in  six  atalea.  had  i 


assets  slightly  exceeding  $13.2  billion  as 
of  September  30.  1997. 

PNC  was  incorporated  in  1984  as  a 
Pennsylvania  corporation.  PNC 
maintains  its  principal  place  of  business 
in  Pittsburgh,  Pennsylvania  and  has 
branch  offices  in  Pennsylvania,  New 
Jersey,  Ohio,  and  Kentiicky. 

In  1987,  PNC  received  Federal 
Reserve  Board  authorization  to   -    - 
underwrite  and  deal  in  commercial 
paper,  municipal  revenue  bonds, 
residential  mortgage-related  securities 
and  consumer  receivable-related 
securities.  This  order  is  currently 
subject  to  the  condition  that  PNC  does 
not  derive  more  than  25%  of  its  total 
gross  revenues  from  such  activities.  In 
addition,  PNC's  affiliates  have  the 
power  to  sell  interests  in  their  o«vn 
assets  in  the  form  of  asaet-bocked 
securities. 

PNC  is  a  member  of  the  National 
Aaaodation  of  Securities  Dealers  and 
the  Securities  Investor  Protection 
Corporation  and  underwrites  and  deals 
in  corporate  debt  securities,  conunercial 
paper,  municipal  securities,  high-yield 
securities  and  asset-backed  securities, 
provides  private  placement  and 
corporate  finance  advisory  services, 
including  merger  and  acquisition 
advisory  services,  publishes  research  on 
a  wide  range  of  securities  and  issuen, 
and  engages  in  the  s3nMlication  and 
arranging  and  trading  of  bank  loans. 

PNC  has  significant  experience  in 
aaaet  securitizations.  PNC's 
participation  in  securitization 
transactions  Includes  the  underwriting 
of  public  oflierlngs  and  serving  as 
private  placement  agent  or  commercial 
paper  conduit  agent/dealer  for 
transactions  backed  by  retail  auto 
receivables  and  bank  and  retail  credit 
card  receivables. 

ThJSfiUarti 

2.  PNC  seeks  exemptlve  relief  to 
permit  plans  to  invest  in  pass-through 
certificates  representing  undivided 
interests  in  the  following  categories  of 
trusts:  (1)  single  and  multi-family 
residential  or  conunercial  mortgage 
Investment  trusts:*  (2)  motor  vehicle 
receivable  investment  trusts:  (3) 
consumer  or  commercial  receivables 
investment  trusts;  and  (4)  guaranteed 


•  Tha  OapstataM  nam  ibalPTE  83-1  |4aFKS9S. 
(•auary  7,  igasj.  a  daaa  wr—pHon  far  noitf^e 
pool  imwlaaat  tiesti.  would  g«Mrmlly  apply  to 
tniala  ooalrfaiai  iOi|l*4iaiUy  raaidaotial 


pnividMl  thai  tfaa  appBcibIs  oooditioiM 
orPtESS-laremat.  PNC  raquaats  raUaf  far  aii«l«- 
famOy  raaidaatiai  aMftgiisaa  ia  thia  a»ai|Hliwi 
baraiwa  it  would  fntm  oaa  mmmpboa  far  all  inais 
oliteilar  rtradura.  Howav«.  PNC  haa  italad  lha( 
a  mtf  Mill  avail  itMlf  of  Om  axampliva  reiiaf 
providad  by  PTE  S3-1. 
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governmental  mortgage  pool  certificate 
investment  trusts.' 

3.  Commercial  mortgage  investment 
trusts  may  include  mortgages  on  groimd 
leases  of  real  property.  Commercial  mcHt 
gages  are  frequently  secured  by  ground 
leases  on  the  underlying  property, 
rather  than  by  fee  simple  interests.  The 
separation  of  the  fee  simple  interest  and 
the  ground  lease  interest  is  generally 
done  for  tax  reasons.  Properly 
structured,  the  pledge  of  the  ground 
lease  to  secure  a  mortgBge  provides  a 
lender  with  the  same  level  of  security  as 
would  be  provided  by  a  pledge  of  the 
related  fee  simple  interest  The  tnms  of 
the  ground  leases  pledged  to  secure 
leoaehold  mortgages  will  in  all  caaes  be 
at  least  ten  years  UHigBr  than  the  term 
of  such  mortgages.  ■<> 

Trust  Structure 

4.  Each  truat  ia  eatri>U8hed  under  a 
pooling  and  aervicdng  agreement 
between  a  sponaor,  a  servicer  and  a 
trustee.'*  The  sponaor  or  servicer  of  a 
trust  selects  assets  to  be  included  in  the 
tiust>2  These  aasets  are  receiviMes 


*GuaraBtaad  govanunenul  mortgiga  pool 
otrtUicalaa  an  mnrtanti  har^ad  Mcuiitiaa  with 
napact  to  which  intataat  and  principal  payabla  U 
guMUlaad  l>y  tha  Covammant  Nafbonal  Mar(si«> 
Aaaociabaa  (OiMA).  tha  Fadaral  Homa  Loan 
Mortw  Corporatioa  (FHLMQ.  or  tlia  Fadaral 
gi^  Aaaodation  (FNMA).  Tha 
t'»  ragulatian  ralating  to  tha  dalinitioD  of 
plao  waato  (Z«CFR  2S10.»-101(i))  providaa  that 
whara  a  plan  aoquiraa  ■  guaranlsad  govanunanlal 

ngaia  pool  cartillcala.  tha  plan'a  aaMia  inchida 

tha  CHtiflcala  and  all  of  it»  ri^U  with  raapact  to 
■ucfa  TtrHf*'"'"  uttdar  applicahia  law.  but  do  not. 
aoMy  l>y  laaaoo  of  tha  plan's  holding  of  such 
cartificala.  induda  any  of  tha  mortgagas  undarlying 
such  oartillcal*.  Tlia  applicant  ia  racpiaating 
axampti'va  roUaf  far  trusts  containing  guarantaad 
gii»aiiiiiwilal  ainrtgaga  pool  cartiltcatea bacausa  tha 
oartillcataa  in  tha  tniaU  may  ba  plan  aaaats. 

••Thiat  aaaats  may  alao  induda  obligatioiia  that 
ara  Mctirad  by  Isasahold  iDterasU  on  raaidantial 
raal  proparty.  Saa  PTE  90-32  involving  Prudaotial- 
B«:ha  Sacuritias,  Inc.  (SS  FR  23147.  Juna  S,  1990 
at  23150). 

•  •  Tha  Dapwtmanl  is  of  tha  viaw  that  tha  tarm 
"nniat"  indttdaa  a  truat:  (a)  tha  aaaaU  of  «Aich. 
althoi^  all  spadfically  idaotillad  hj  tha  sponsor 
or  tha  originator  as  of  tha  doaing  data,  ara  not  all 
tianafatrad  to  tha  trust  on  tka  dosing  data  far 
■«t«.<nl.t>«rtw  nr  ntliar  r— nns  but  will  ha 
tnnafHTad  to  tha  liuat  shortly  aftar  tha  doaing  date, 
or  (b)  with  raapad  to  which  cartificaSaa  ara  not 
purchaaod  by  plans  nntil  aftar  tha  sad  of  die  pra- 
fundii^  period  at  which  time  all  racaivabiaa  ara 
oontaiaad  in  tha  trust 

■>  It  is  the  Dapartmant's  view  that  tha  definition 
of  "trust"  oootalnad  in  III.B.  iodudaa  a  two4iar 
stiuctura  under  «rhich  certificates  iaaoad  by  the  fint 
trust,  mrhich  contains  a  pool  of  racaivabiaa 
deecribad  above,  ara  iianahnsii  to  a  saccrid  trust 
widch  issuea  aacuritiea  that  ara  sold  to  plana. 
Howwrar,  tha  Dapartmant  is  of  the  hirtfaar  view  that, 
since  tha  exemption  providaa  raUaf  far  tha  direct  or 
indired  acquisition  or  disposition  of  certificates 
that  era  not  subordinalad.  no  relief  would  ba 
available  if  ^  certificates  held  by  the  second  truat 
wera  stdxirdinaled  to  the  rights  end  intsreats 
evidsBced  liy  other  certificetes  issued  by  the  first 


which  may  have  been  originated  by  a 
sponsor  or  servicer  of  the'trust.  an 
affiliate  of  the  sponsOT  or  servicer,  or  by 
an  unrelated  lender  and  subsequenUy 
acquired  by  the  truat  sponaor  or 
servico^.'^ 

Typically,  on  or  prior  to  the  closing 
date,  the  sponaor  acquires  legal  title  to 
all  assets  selected  for  the  trust, 
establishes  the  trust  and  designates  an 
independent  entity  as  trustee.  On  the 
closing  date,  the  sponsor  conveys  to  the 
trust  legal  tide  to  the  aaaets,  and  tha 
trustee  issues  certificates  representing 
fractional  tmdivided  interests  in  the 
trust  asaets.  Typically,  all  receivables  to 
be  held  in  tlie  truat  are  transfened  as  of 
the  closing  date,  but  in  some 
transactions,  as  described  more  fully 
below,  a  limited  percentage  of  the 
receivables  to  be  neld  in  tibe  trust  may 
be  transfaned  during  a  limited  period  of 
time  following  the  closing  date,  through 
the  use  of  a  pre-funding  accoimt 

PNC.  alone  or  together  with  other 
bndcer-dealen,  acts  as  imderwriter  or 
placement  agent  wttii  reaped  to  the  sale 
of  the  certificates.  All  of  the  public 
ofierings  of  certificates  presentiy 
contemplated  are  to  be  undenvritten  by 
PNC  on  a  firm  conunitment  basis.  In 
addition.  PNC  anticipates  that  it  may 
privately  place  cmtincates  on  both  a 
firm  commitment  and  an  agency  basis. 
PNC  may  also  act  as  the  lead 
imderwriter  for  a  syndicate  of  securities 
tmderwriten. 

Certificateholders  will  be  entitled  to 
receive  monthly,  quarterly  or  semi- 
annual installments  of  principal  and/or 
interest,  or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  interest,  to  a  specified 
rate— the  pass-through  rate — ^wfaich  may 
be  fixed  or  variable. 

When  installments  or  payments  are 
made  on  a  semi-annual  basis,  funds  are 
not  permitted  to  be  commingled  widi 
the  servicer's  aasets  for  longer  than 
would  be  pennitted  for  a  monthly-pay 
security.  A  segregated  account  is 
established  in  the  name  of  die  trustee 
(on  behalf  of  certificateholders)  to  hold 
funds  received  between  distribution 
dates,  llie  account  is  under  the  sole 
control  of  the  trustee,  who  invests  the 
account's  assets  in  short-term  securities 


>Mt  is  the  view  of  the  Oepeftnaot  that  section 
III.B.(4)  iodudes  within  the  definition  of  the  term 
"trust"  rights  under  eny  yield  supplemant  or 
similar  amngament  which  obligetes  the  sponsor  or 
maatar  servicer,  or  another  party  specified  in  the 
relevant  pooling  and  servicing  «greemant.  to 
supplement  the  interest  lalae  otherwise  peyeUe  on 
the  o*»i8B«Hn».  daecribed  in  aection  1113.(1).  in 
acoordanca  with  tha  terms  of  a  yield  supplement 
anangamant  deecribad  ia  tha  pooling  and  servicing 
^leement.  provided  that  such  aRangsmenU  do  not 
involve  swap  agreement  or  other  notional  prindpal 
contracts. 


which  have  received  a  rating 
comparable  to  the  rating  assigned  to  the 
certificates.  In  some  cases,  the  servicer 
may  be  permitted  to  make  a  single 
deposit  into  the  account  once  a  montii. 
When  the  servicer  makes  such  monthly 
deposits,  payments  received  from 
obligors  by  the  servicer  may  be 
commingled  with  the  servicer's  assets 
during  the  month  prior  to  deposit 
Usually,  the  period  of  time  between 
receipt  of  funds  by  the  servicer  and 
deposit  of  these  fiiinds  in  a  segregated 
accoimt  does  not  exceed  one  month. 
Purthannora,  in  thoae  cases  whate 
diatributions  are  made  semi-annually, 
tka  servicer  Mrill  furnish  a  reptHt  on  the 
operation  of  the  trust  to  the  trustee  on 
a  monthly  basis.  At  or  about  the  time 
this  report  is  delivered  to  the  tiuatee.  it 
will  be  made  avaiUile  to 
oettificateht^ders  and  delivered  to  or 
made  available  to  each  rating  agency 
that  has  rated  the  certificates. 

5.  Some  (rfthe  certificates  will  be 
multi-daas  certificates.  PNC  raquaata 
exmnptive  relief  6x  tvro  typea  of  multi- 
class  cntificates:  "strip"  certificates  and 
"fost-pay/  slow-pay"  certificates.  Strip 
certificataa  are  a  type  of  security  in 
which  the  stream  of  interest  payments 
on  receivables  is  split  from  the  flow  of 
principal  payments  and  separate  classea 
of  certificates  are  established,  each 
representing  rights  to  disproportionate 
payments  of  principal  and  interest** 

Past-pay/slow-pay"  certificates 
involve  the  issuance  of  classes  of 
certificates  having  difisrent  stated 
matiuities  or  the  same  maturities  with 
difEerent  paymmt  schedules.  Interest 
and/or  principal  payments  received  cm 
the  tmdariying  receivables  are 
distributed  fiiat  to  the  class  of 
certificates  having  the  earliest  stated 
maturity  of  principal,  and/or  earlier 
payment  sc^dule,  and  only  wdien  that 
class  of  certificates  has  been  paid  in  full 
(or  has  received  a  specified  amount) 
will  distributions  be  made  witii  respect 
to  the  second  class  of  certificates. 
Distributions  on  certificates  having  later 
steted  maturities  will  proceed  in  like 
manner  until  all  the  certificateholders 
have  been  paid  in  full.  The  only 
difCerence  between  this  multi-<Jass  peaa- 
through  anangement  and  a  single-claaa 


>*  Ms  te  DapMtmaBt's  nadatstandiag  that  1 
a  plan  invaets  in  HEMIC  "residual"  iirterast 
r^rtiitr^mm  to  which  this  exemption  applies,  some 
of  the  income  received  by  the  plan  as  a  rsauh  of 
such  investment  may  be  considered  uoreleled 
businees  texalde  incoow  to  the  plen,  which  is 
subbed  to  income  lax  under  the  Code.  The 
Departmaot  amphaaine  that  the  prudance 
requirement  of  aedioa  4O4(e)0KB)  of  the  Ad  wooM 
require  plan  Bdiiriaries  to  carefully  consider  this 
and  other  tax  cqpsequences  prior  to  csusing  plan 
I  to  ba  inveeted  in  certificates  pursuant  to  thia 
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paw-through  arrangement  is  the  order  In 
which  distributions  are  made  to 
certificateholden.  In  each  case, 
cartificataholdan  will  have  a  beneficial 
ownership  interest  in  the  underlying 
aaaaU.  In  neither  case  will  the  rights  of 
a  plan  purchasing  a  certificate  be 
suoordinated  to  the  ilgkfli  of  another 
certificaleholder  in  the  event  of  default 
on  any  of  the  underijriiig  obligations.  In 
particular,  if  the  aoMunt  available  far 
distrilmtion  to  cectificateholders  is  laaa 
than  the  aaiouat  raquired  to  be  so 
distributad.  all  senior  certiflcatebolders 
thaa  SMtHIsi  to  receive  distributioas 
will  shaM  in  the  amount  distributed  on 


a  pro 

6.  TW  tnist  will  be  m^ifM^iiHHl  as  an 
wasentially  paeslve  entity.  Tharafiara, 
both  the  sponsor's  discration  and  the 
servicer's  discratioa  with  respect  to 
assets  inclu<led  in  s  trust  are  severely 
liaUted.  Pootti^  and  servicing 
agreeaaenU  provide  for  the  substitution 
of  receivables  by  the  sponsor  only  ia  the 
event  of  defects  in  documentation 
discovaied  within  s  short  time  after  the 
issuance  of  trust  certificates  (within  120 
dajfs.  except  in  the  case  of  obligations 
having  an  original  term  of  30  years,  in 
which  case  the  period  will  not  exceed 
two  srears).  Any  receivable  so 
substituted  is  raquired  to  have 
characteristics  substantially  similar  to 
the  replaced  receivable  and  will  be  at 
laest  as  creditworthy  ss  the  replaced 
receiveMe. 

In  some  cases,  the  afiscted  receivable 
would  be  repurchased,  with  the 
purchase  price  applied  as  a  payment  on 
the  affscted  receivable  and  passed 
through  to  certificateholders. 

In  some  cases  the  trust  will  be 
maintained  as  a  Financial  Asset 
Securitization  Investment  Trust 
("FASIT  "),  a  statutory  entity  creeted  by 
the  Small  Business  )ob  Protection  Act  of 
1996,  adding  sections  860H.  860).  860K 
and  860L  to  the  Code.  In  general,  a 
FASrr  is  designed  to  facilitate  the 
securitization  of  debt  obligations,  such 
as  credit  card  receivables,  home  equity 
loans,  and  auto  loans,  and  thus,  allows 
certain  fisatures  such  as  revolving  pools 
of  assets,  trusts  containing  unsecured 
receivables  and  certain  JM^jging  types  of 
investmenU.  A  FASIT  is  not  a  taxable 
entity  and  debt  instruments  issued  by 
such  trusts,  which  might  otherwise  be 
recharacterized  as  equity,  will  be  treated 
as  debt  in  the  hands  of  the  holder  for  tax 
purposes.  However,  a  trust  which  is  the 
subject  of  the  proposed  exemption  will 


■*lfatnu( 
hoidmofMidl 
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wlihtlw 
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eartlflcaiM. 
IflcalM  may  no! 
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be  maintained  as  a  FASIT  only  where 
the  asseU  held  by  the  FASIT  will  be 
compriaed  of  secured  debt;  revolving 
pools  of  assets  or  hedging  investments 
will  not  be  allowed  unless  specifically 
authorized  by  the  exemption,  if  granted, 
so  that  a  trust  maintained  as  a  FASIT 
will  be  maintained  as  an  essentially 
passive  entity. 

Thtst  Structuiv  with  Ptm-Fundittg 
Account 

Pra-FuaKiing  Accounts 

7.  As  described  briefly  above,  some 
toansactions  amy  be  structured  using  a 
pre-funding  account  or  s  capitalized 
iaiavast  accouat.  If  pte-KuuUag  is  used, 
caah  suAcieat  to  purahMe  the 
receivables  to  be  transfsrTed  alter  the 
dosing  date  will  be  traasfsired  to  the 
trust  by  the  spoasor  er  origi— tor  oo  the 
closing  date.  During  the  pre-fundii^ 
period,  such  caah  and  taaiporary 
investments,  if  any,  aade  therewith  will 
be  held  in  a  nra-huMliag  account  and 
uaed  to  purchaae  the  additional 
racaivables,  the  characteristics  of  which 
will  be  subataatially  similar  to  the 
chaiacteristics  of  this  receivables 
tcaaafBrred  to  the  trust  on  the  closing 
deto.  The  pre-funding  period  for  any 
trust  will  be  defined  as  the  period 
beginning  on  the  closing  date  and 
ending  on  the  earliest  to  occur  of  (i)  the 
date  on  which  the  amount  on  deposit  in 
the  pre-fiinding  account  is  less  than  a 
specified  dollar  amount,  (ii)  the  date  on 
which  an  event  of  defiiuh  occurs  under 
the  related  pooling  and  servicing 
agreement  or  (iii)  the  date  which  is  the 
later  of  three  months  or  ninety  days 
after  the  closing  date.  Certain  specificity 
and  monitoring  requirements  described 
below  will  be  met  and  will  be  disclosed 
In  the  pooling  and  servicing  agreement 
and/or  the  prospectus  or  privste 
placement  menMiandum. 

For  transactions  involving  a  trust 
usiag  pre-fimding,  on  the  closing  date, 
a  portion  of  the  offering  proceeds  will 
be  allocated  to  the  pre-funding  account 
generally  in  an  amount  equal  to  the 
excess  of  (i)  the  principal  amount  of 
oaitiflcates  being  issued  over  (11)  the 
principal  balance  of  the  reoaivables 
being  transferred  to  the  tmil  on  such 
closing  date.  In  certain  transactions,  the 
aggregate  principal  balance  of  the 
receivables  intended  to  be  transferred  to 
the  trust  may  be  larger  than  the  total 
principal  balance  of  the  certificates 
being  issued.  In  theae  cases,  the  cash 
deposited  in  the  pre-funding  account 
wiU  equal  the  excess  of  the  princifMd 
balance  of  the  total  receivables  intended 
to  be  transferred  to  the  trust  over  the 
principal  balance  of  the  receivables 
being  transferred  on  the  closing  date. 


On  the  closing  data,  the  sponsor 
transfers  the  assets  to  the  trust  in 
exchange  for  the  certificates.  The 
certificates  are  then  sold  to  PNC  for  cash 
or  to  the  certificateholders  directly  if  the 
certificates  are  sold  through  PNC  as  a 
placement  agent  The  cash  received  by 
the  sponsor  from  the  certificateholders 
(or  PNC)  from  the  sale  of  the  certificates 
issued  by  the  trust  in  excess  of  the 
purchaae  price  for  the  receivables  and 
certain  other  trust  expenaes  such  as 
underwriting  or  placement  agaat  fses 
and  legal  and  accounting  fees, 
constitutes  the  cash  to  be  deposited  in 
the  pre-funding  accouat  Such  hiads  are 
either  held  in  the  trust  aad  arra—itBd 
for  separately,  or  are  held  ia  a  sub-tiust 
In  either  event,  these  faads  are  not  part 
of  assets  of  the  sponsor. 

Generally,  the  receivables  are 
transfsrred  at  par  value,  unless  the 
interest  rate  pay^>le  on  the  receivables 
is  not  sufficient  torservice  both  the 
interest  rates  to  be  paid  on  the 
certificates  and  the  tranaaction  fees  (i.e.. 
servicing  fees.  tr\istee  fees  and  fees  to 
credit  support  providers).  In  such  caaes. 
the  receivables  are  sold  to  the  trust  at  a 
discount,  based  on  an  ob^tive,  written, 
mechanical  formula  which  is  set  forth  in 
the  pooling  and  servicing  agreement  and 
agrmd  upon  in  advance  between  the 
sponsor,  the  rating  agency  and  any 
credit  support  provider  or  other  insiuer. 
The  proceeds  payable  to  the  sponsor 
from  the  sale  of  the  receivablsa 
transferred  to  the  trust  may  alao  be 
reduced  to  the  extent  they  are  used  to 
pay  transaction  costs  (which  typically 
include  uiMlerwriting  or  placement 
agent  fees  and  legal  and  accounting 
fses).  In  addition,  in  certain  cases,  the 
sponsor  may  be  required  by  the  rating 
agencies  or  credit  support  providers  to 
set  up  trust  reserve  accounts  to  protect 
the  certificateholders  against  credit 
losses. 

The  pre-funding  account  of  any  trust 
will  be  limited  so  that  the  percentage  or 
ratio  of  the  amount  allocated  to  the  pre- 
fonding  account,  as  compared  to  the 
total  principal  amount  of  the  certificates 
being  ofiered  (the  pre-funding  limit) 
will  not  exceed  25%.  The  pre-fimding 
limit  (which  may  be  expressed  as  a  ratio 
or  as  a  stated  percentage  or  a 
combination  thereof)  will  be  specified 
in  the  prospectus  or  the  private 
placement  memorandum. 

Any  amoimts  p>aid  out  of  the  pre- 
funding  account  are  used  solely  to 
purchase  receivables  and  to  support  the 
certificate  pass-through  rate  (as 
explained  below).  Amounts  used  to 
support  the  pass-through  rate  are 
payable  only  from  investment  earnings 
and  are  not  payable  bom  principal. 
However,  in  the  event  that  after  all  of 
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the  requisite  receivables  have  been 
transfiBrred  into  the  trust,  any  funds 
remain  in  the  pre-funding  account,  such 
funds  will  be  paid  to  the 
certificateholders  as  principal 
prepajrments.  Upon  termination  of  the 
trust,  if  no  receivables  remain  in  the 
trust  and  all  amounts  payable  to 
certificateholders  have  been  distributed, 
any  amounts  remaining  in  the  trust 
would  be  returned  to  the  sponsor. 

A  dramatic  change  in  interest  rates  on 
the  receivables  held  in  a  trust  using  a 
pre-funding  account  would  be  handled 
as  follows.  If  the  receivables  (other  than 
thoee  with  adjustable  or  variable  rates) 
had  already  been  originated  prior  to  the 
closing  date,  no  action  would  be 
required  as  the  fluctuations  in  the 
market  interest  rates  would  not  affect 
the  receivables  transCerred  to  the  trust 
after  the  cloaing  date.  In  contrast,  if 
interest  rates  fall  after  the  closing  date, 
loans  originated  after  the  closing  date 
will  tend  to  be  originated  at  lower  rates, 
with  the  possible  result  that  the 
receivables  will  not  support  the 
certificate  pass-through  rate.  In  a 
situation  where  interest  rates  drop 
dramatically  and  the  sponsor  is  unable 
to  provide  sufficient  receivables  at  the 
requisite  interest  rates,  the  pool  of 
receivables  would  be  closed.  In  this 
latter  event,  under  the  terms  of  the 
pooling  and  servicing  agreement,  the 
certificateholders  would  receive  a 
repa)rment  of  principal  from  the  unused 
cash  held  in  the  pre-fimding  account  In 
transactions  where  the  certificate  pass- 
through  rates  are  variable  or  adjusteble, 
the  effects  of  market  interest  rate 
fluctuations  are  mitigated.  In  no  event 
will  fluctuations  in  interest  rates 
payable  on  the  receivable  affect  the 
pass-through  rate  for  fixed  rate 
certificates. 

The  cash  deposited  into  the  trust  and 
allocated  to  the  pre-fiinding  account  is 
invested  in  certain  permitted 
investments  (see  below),  which  may  be 
commingled  with  other  accounts  of  the 
trust.  The  allocation  of  investment 
earnings  to  each  trust  account  is  made 
periodically  as  earned  in  proportion  to 
each  account's  allocable  share  of  the 
investment  returns.  As  pre-fimding 
account  investment  earnings  are 
required  to  be  used  to  support  (to  the 
extent  authorized  in  the  particular 
transaction)  the  pass-through  amoimts 
payable  to  the  certificateholders  with 
respect  to  a  periodic  distribution  date, 
the  trustee  is  necessarily  required  to 
make  periodic,  separate  allocations  of 
the  trust's  earning  to  each  trust  account 
thus  ensuring  that  all  allocable 
commingled  investment  earnings  are 
properly  credited  to  the  pre-funding 
account  on  a  timely  basis. 


The  Capitalized  Interest  Account 

8.  In  certain  transactions  where  a  pre- 
fimding  account  is  used,  the  sponsor 
and/or  originator  may  also  transfer  to 
the  trust  additional  cash  on  the  closing 
date,  which  is  deposited  in  a  capitalized 
interest  account  and  used  during  the 
pre-fonding  period  to  compensate  the 
certificateholders  for  any  shortfell 
between  the  investment  earnings  on  the 
pre-fiinding  account  and  the  pass- 
through  interest  rate  payable  under  the 
certificates. 

The  capitalized  interest  account  is 
Beaded  in  certain  transactions  since  the 
certificates  are  supp<»ted  by  the 
receivables  and  the  earnings  on  the  pre- 
funding  account,  and  it  is  imlikely  that 
the  investment  earnings  on  the  pie- 
funding  account  will  equal  the  interest 
rates  on  the  certificates  (although  such 
investment  earnings  will  be  available  to 
pay  interest  on  the  certificates).  The 
capitalized  interest  account  funds  are 
paid  out  periodically  to  the 
cotificateholders  as  needed  on 
distribution  dates  to  support  the  pass- 
through  rate.  In  addition,  a  portion  of 
such  funds  may  be  returned  to  the 
sponsor  from  time  to  time  as  the 
receivables  are  transferred  into  the  trust 
and  the  need  for  the  capitalized  interest 
account  diminishes.  Any  amounts  held 
in  the  capitalized  interest  accoimt 
generally  wrill  be  returned  to  the  sponsor 
and/or  originator  either  at  the  end  of  the 
pre-funding  period  or  periodically  as 
receivables  are  transferred  and  the 
proportionate  amount  of  funds  in  the 
capitalized  interest  account  can  be 
reduced.  Generally,  the  capitalized 
interest  account  terminates  no  later  than 
the  end  of  the  pre-fiinding  period. 
However,  there  may  be  some  cases 
where  the  capitalized  interest  account 
remains  open  until  the  firat  date 
distributions  are  made  to 
certificateholders  following  the  aad  of 
the  pre-fimding  period. 

In  other  transactions,  a  capitelized 
interest  account  is  not  necessary 
because  the  interest  paid  on  the 
receivables  exceeds  the  interest  payable 
on  the  certificates  at  the  applicable  pass- 
through  rate  and  the  fees  of  the  trust 
Such  excess  is  sufficient  to  make  up  any 
shortfrdl  resulting  from  the  pre-fimding 
account  earning  less  than  the  certificate 
pass-through  rate.  In  certain  of  these 
transactions,  this  occurs  because  the 
^Sgi^ate  principal  amount  of 
receivables  exceeds  the  aggregate 
principal  amount  of  certificates. 


Pre-Funding  Account  and  Capitalized 
Interest  Account  Payments  and 
Investments 

9.  Pending  the  acquisition  of 
additional  receivables  during  the  jm»- 
funding  (teriod,  it  is  expected  that 
amounts  in  the  pre-fiinding  account  and 
the  capitalized  interest  accouat  will  be 
invested  in  certain  peratittod 
investments  or  will  be  held  uninvested. 
Pursuant  to  the  pooling  aad  servicing 
agreement  all  pennittod  iavealaiWits 
must  mature  prior  to  die  date  the  actual 
funds  are  needed.  The  pentittod  types 
of  investments  in  dM  pra^aadiM 
accotmt  and  capitalized  iatanat  account 
are  investments  which  «e  oirher  (i) 
direct  obligatioas a£. ar  rrliHgiliuni  fully 
guaranteed  as  to  tiaislj  payaaiat  of 
principal  and  iatsaast  hjr.  Iha  Uaited 
Stetes  or  any  agsacy  ar  tetowaantality 
theitof ,  provided  that  each  obligations 
are  backed  by  the  Ml  feMh  cMl  credit 
of  the  United  States  or  (a)  have  bean 
rated  [at  the  nhlignr  \m  haw  latod)  in 
one  of  the  three  hi^Mst  generic  rating 
categories  by  a  ratiag  agsacy.  as  set  forth 
in  the  pooling  ted  sarviciag  ^eement 
and  as  required  by  te  aati^  ^eacies. 
The  credit  grade  quality  oTdte  pomitted 
investments  is  geaentty  ao  lower  than 
that  of  the  certificates.  The  types  of 
permitted  investments  will  he  described 
in  the  pooling  and  serviciag  agreement 
The  ordering  of  intwast  payments  to 
be  made  from  the  pss  ftiiidii^  end 
capitalized  interest  arrtwails  is  pre- 
established  and  set  fatth  in  the  pooling 
and  servicing  agreeawat  The  only 
principal  payments  which  will  be  made 
from  the  pre-fundiag  aooeoat  are  those 
made  to  acquire  the  laceiwtofes  during 
the  pre-funding  period  aad  thoee 
distributed  to  dte  ceitificat^olders  in 
the  event  that  the  entire  amount  in  the 
pre-funding  account  is  net  uaed  to 
acquire  receivables.  The  oaly  principal 
payments  which  will  be  made  from  the 
capitalized  interest  aooount  are  those 
made  to  ceitificateholdaas  if  necessary 
to  support  the  certificate  paas-through 
rate  or  those  made  to  dte  tpaosot  either 
periodically  as  they  ai«  no  longer 
needed  or  at  the  end  of  the  pre-funding 
period  when  the  capitalized  interest 
account  is  no  longer  aaoessaiy. 

The  Characteristics  of  the  Receivables 
Transferred  During  the  n»-Funding 
Period 


10.  In  order  to  eaauie  fliat  there  is 
sufficient  specificity  as  to  the 
representations  and  warranties  of  the 
sponsor  regarding  the  characteristics  of 
the  receiv^les  to  be  transferred  after  the 
closing  date: 

(i)  All  such  receivables  will  meet  the 
same  terms  and  conditions  for  eligibility 
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as  thoM  of  the  original  raceivablea  used 
to  create  the  tnut  corpus  (at  described 
in  the  prospectus  or  private  placement 
memorandum  and/or  pooling  and 
servicing  agreement  for  such 
certiflcatesT.  which  terms  and 
conditions  have  been  approved  by  a 
rating  agency.  However,  the  terms  and 
conditions  for  determining  the 
eligibility  of  a  receivable  may  be 
changed  if  such  changes  receive  prior 
approval  either  by  a  majority  vote  of  the 
outstanding  cartificateholders  or  by  a 

(ii)  T^  transfer  to  the  trust  of  the 
receivables  acauired  during  the  pra- 
funding  period  will  not  result  in  the 
certificates  receiving  a  lower  credit 
rating  from  the  rating  agency  upon 
termination  of  tiie  pre-funding  period 
than  the  rating  that  was  obtained  at  the 
time  of  the  initial  issuance  of  the 
certificates  by  the  trust; 

(Ui)  The  weighted  avwip 
percentage  Interest  rata  (tlie 
interest  rate)  for  all  of  the  obligations  in 
the  trust  at  tlM  end  of  the  pre-mnding 
period  will  not  be  more  than  100  basis 
points  lower  than  the  average  interest 
rate  for  the  obligations  which  were 
tiansflBrrad  to  the  trust  on  the  closing 
date; 

(iv)  The  trustee  of  the  trust  (or  any 
i||aocy  with  which  the  trustee  contracts 
to  provide  trust  services)  will  be  a 
substantial  financial  Institution  or  trust 
company  experienced  in  trust  activities 
and  famlHT  with  its  duties, 
responsibilities,  and  liabilities  as  a 
fiduciary  under  the  Act.  The  trustee,  as 
the  legal  owner  of  the  obligations  in  the 
trust,  will  enforce  all  the  rights  created 
in  fiivor  of  certiflcateholders  of  such 
trust,  including  employee  benefit  plans 
subject  to  the  Act. 

In  order  to  ensure  that  the 
characteristics  of  the  receivables 
actually  acquired  during  the  pre- 
funding  period  are  sub^lantially  similar 
to  receivables  that  were  acquired  as  of 
the  closing  date,  the  characteristics  of 
the  additional  obligations  subsequentiy 
acquired  will  either  be  monitored  by  a 
credit  support  provider  or  other 
insurance  provider  which  is 
independent  of  the  sponsor  or  an 
independent  accountant  retained  by  the 
sponsor  will  provide  the  sponsor  with  a 
letter  (with  copies  provided  to  the  rating 
agency.  PNC  and  the  trustee)  stating 
whether  or  not  the  characteristics  of  the 
additional  obligations  acquired  after  the 
closing  date  conform  to  the 
characteristici  of  such  obligations 
described  in  the  prospectus,  private 
placement  memorandum  and/or  pooling 
and  servicing  agreement.  In  preparing 
such  letier,  the  independent  accountant 
will  use  the  same  type  of  proceduna  a* 


applicable  to  the  obligations  which 

were  transferred  as  of  the  closing  date. 
Each  prospectus,  private  placement 
mamanBdum  and/or  pooling  and 
mnittl!%  ^aMlint  will  set  forth  the 
terms  and  conditions  for  eligibility  of 
the  receivables  to  be  included  in  the 
trust  as  of  the  related  closing  date,  as 
well  as  those  to  be  acauired  during  the 
pre-funding  period,  which  terms  and 
conditions  will  have  been  agreed  to  by 
the  rating  mpnrins  which  are  rating  the 
applicaUe  cactlflcaftaa  aa  of  the  do^ 
date.  Also  included  among  theae 
conditions  is  the  requirement  that  the 
trustee  be  given  prior  notice  of  the 
receivables  to  be  transferred,  along  with 
such  information  concaniinf  thoaa 
receivablea  as  may  be  requested.  Each 
prospectus  or  private  placement 
memorandum  will  describe  the  amount 
to  be  deposited  in,  and  the  mechanics 
of,  the  pre-funding  account  and  will 
describe  the  pre-funding  period  for  the 
trust. 

PaitMM  to  TnuuoctionM 

11.  The  origlnaiot  of  a  racaivable  ia 
the  entity  that  initially  lends  money  to 
a  borrower  (obligor),  such  aa  a  home- 
owner or  automobile  purchaser,  or 
leases  property  to  a  lessee.  The 
originator  may  either  retain  a  receivable 
in  its  portfolio  or  sell  it  to  a  purchaser, 
such  as  a  trust  sponsor. 

Originators  of^ receivablea  included  in 
the  trusts  will  be  entities  that  originate 
receivables  in  the  ordinary  course  of 
their  businesses,  including  finance 
companies  for  whom  such  origination 
constitutes  the  bulk  of  their  operations, 
financial  institutions  for  whom  such 
origination  constitutes  a  substantial  part 
of  their  operations,  and  any  kind  of 
manufacturer,  merchant,  or  service 
enterprise  for  whom  such  origination  is 
an  incidental  part  of  its  operations.  Each 
trust  may  contain  assets  of  one  or  more 
originators.  The  originator  of  the 
receivables  may  also  function  as  the 
trust  sponsor  or  servicer. 

12.  The  sponsor  will  be  one  of  three 
entities:  (i)  a  special-purpose  or  other 
corporation  unaffiliated  with  the 
servicer,  (ii)  a  special-purpose  or  other 
corporation  affiliated  with  the  servicer, 
or  (ill)  the  servicer  itself.  Where  the 
sponsor  is  not  also  the  servicer,  the 
sponsor's  role  will  generally  be  limited 
to  ergMiring  the  receivablea  to  be 
included  in  the  trust,  establishing  the 
trust,  d^wigit^'^^^g  ^^  trustee,  and; 
■stigp'"8  the  receivables  to  the  trust. 

13.  The  trustee  of  a  trust  is  the  legal 
owner  of  the  obligations  in  the  trust 
The  trustee  is  also  a  party  to  or 
beneficiary  of  all  the  documents  and 
instruments  deposited  in  the  trust,  and 
as  such  is  responsible  for  enforcing  all 


the  rights  created  thereby  in  favor  of 
certificateholders. 

The  trustee  will  be  an  independent 
entity,  and  therefore  will  be  unrelated  to 
PNC,  the  trust  sponsor,  the  servicer  or 
any  other  member  of  the  Restricted 
Group  (as  defined  in  section  III.L.).  PNC 
represents  that  the  trustee  will  be  a 
substantial  financial  institution  or  tru«t 
company  experienced  in  trust  activities. 
The  trustee  receives  a  fee  for  its 
services,  which  will  be  paid  by  the 
servicer  or  sponsor  or  out  of  the  trust 
aaaeU.  The  method  of  compensating  the 
trustee  which  is  specified  in  the  pooling 
and  servicing  agreement  will  be 
disclosed  in  the  prospectus  or  private 
placement  memorandiun  relating  to  tita 
offarina  of  the  certificates. 

14/nie  servicerof  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholders.  The  servicer's 
functions  typically  involve,  among  other 
things,  not^ring  borrowers  of  amounts 
due  on  reoeivames.  maintaining  records 
of  payments  received  on  receivables  and 
instituting  fraedosura  or  similar 
(Hocaedings  in  the  event  of  default  In 
cases  where  a  pool  of  receivablea  has 
been  purchased  from  a  number  of 
difiisrent  originators  and  depoaited  in  a 
trust  the  receivables  may  be 
"sufaaerviced"  by  their  respective 
originators  and  a  single  entity  may 
"master  service"  the  pool  of  receivables 
on  behalf  of  the  owners  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 
subaervicer,  while  the  investor's 
perspective  is  that  the  entire  pool  of 
receivablea  is  serviced  by  a  single, 
central  master  servicer  who  collects 
payments  from  the  local  subservicers 
and  passes  them  through  to 
certificateholders. 

Receivables  of  the  type  suitable  for 
inclusion  in  a  trust  invariably  are 
serviced  with  the  assistance  of  a 
computer.  After  the  sale,  the  servicer 
keeps  the  sold  receivables  on  the 
computer  system  in  order  to  continue 
monitoring  the  accounts.  Although  the 
recortis  relating  to  sold  receivables  are 
kept  in  the  same  master  file  as 
receivables  retained  by  the  originator, 
the  sold  receivables  are  flagged  as 
having  been  sold.  To  protect  the 
investor's  interest  the  servicer 
ordinarily  covenants  that  this  "sold 
fl^"  will  be  included  in  all  records 
relating  to  the  sold  receivables, 
including  the  master  file,  archives,  tape 
extracts  and  printouts. 

The  sold  flags  are  invisible  to  the 
obligor  and  do  not  affect  the  manner  in 
which  the  servicer  performs  the  billing, 
posting  and  collection  procedures 
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related  to  the  sold  receivables.  However, 
the  servicer  uses  the  sold  flag  to  identify 
the  receivables  for  the  purpose  of 
reporting  all  activity  on  those 
receivables  after  their  sale  to  investors. 
Depending  on  the  type  of  receivable 
and  the  details  of  the  servicer's 
computer  system,  in  some  cases  the 
servicer's  internal  reports  can  be 
adapted  for  investor  reporting  with  littie 
or  no  modification.  In  other  cases,  the 
servicer  may  have  to  perform  special 
calculations  to  fulfill  the  investor 
reporting  responsibilities.  These 
calculations  can  be  performed  on  the 
servicer's  main  computer,  or  on  a  small 
computer  with  data  supplied  by  the 
main  system.  In  all  oases,  the  numbers 
produced  for  the  investors  are 
reconciled  to  the  servicer's  books  and 
reviewed  by  public  accountants. 

The  luic/erwriter  will  be  a  registered 
broker-dealer  that  acts  as  underwriter  or 
placement  agent  mth  respect  to  the  sale 
of  the  certificates.  Public  ofteij^  of 
certificates  are  generally  made  on  a  firm 
commitment  basis.  Private  placement  of 
certificates  may  be  made  on  a  firm 
commitment  or  agency  basis. 

It  is  anticipated  that  the  lead  and  co- 
managing  underwriters  will  mak^  « 
market  in  certificates  ofliBied  to  the 
public. 

In  some  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(although  they  may  themselves  be 
related)  will  be  unrelated  to  PNC  In 
other  cases,  however,  affiliates  of  PNC 
may  originate  or  service  receivables 
included  in  a  trust  or  may  sponsor  a 
trust 


Certificate  Price,  Pass-Tluough  Rate  and 
Fees 

15.  In  some  cases,  the  sponsor  will 
obtain  the  receivables  from  various 
originators  pursuant  to  existing 
contracts  with  such  originators  under 
which  the  sponsor  continually  buys 
receivables.  In  other  cases,  the  sponsor 
will  purchase  the  receivables  at  feir 
maricet  value  from  the  originator  or  a 
third  party  pursuant  to  a  purchase  and 
sale  agreement  related  to  the  specific 
offoring  of  certificates.  In  other  cases, 
the  sponsor  will  originate  the 
receivables  itself. 

As  onnpensation  for  the  receivables 
transferred  to  the  trust,  the  sponsor 
receives  certificates  representing  the 
entire  beneficial  interest  in  the  trust,  or 
the  cash  proceeds  of  the  sale  of  such 
certificates.  If  the  sponsor  receives 
certificates  from  the  trust,  the  sponsor 
sells  all  or  a  portion  of  these  certificates 
for  cash  to  investors  or  securities 
tmderwriters. 


16.  The  price  of  the  certificates,  both 
in  the  initial  offering  and  in  the 
secondary  market,  is  affected  by  market 
forces,  including  investor  demand,  the 
pass-through  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  types 
and  quality,  e]q>ectations  as  to  the  eBed 
on  yield  resulting  from  prepayment  of 
underljring  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payment. 

The  pass-through  rate  for  certificates 
is  equal  to  the  interest  rate  on 
receivables  included  in  the  trust  minus 
a  specified  servicing  fse. "  This  rate  is 
generally  determined  by  the  same 
market  forces  that  determine  the  price  of 
a  certificate.  The  price  of  a  certificate 
and  its  pass-throiigh,  or  coupon,  rate 
together  determine  the  yield  to 
investors.  If  an  investor  purchases  a 
certificate  at  less  than  par,  that  discount 
augments  the  stated  pass-through  rate; 
conversely,  a  certificate  purchased  at  a 
premium  yields  less  than  the  stated 
coupon. 

17.  As  compensation  for  performing 
its  servicing  duties,  the  servicer  (who 
may  also  be  the  sponsor  or  an  affiliate 
thweof,  and  receive  fees  for  acting  in 
that  capacity)  %vill  retain  the  difference 
between  payments  received  on  the 
receivables  in  the  triist  and  payments 
payaUe  (at  the  pass-through  rate)  to 
certificateholders,  except  that  in  some 
cases  a  portion  of  the  payments  on 
receivables  may  be  paid  to  a  third  party, 
such  as  a  fee  paid  to  a  provider  of  credit 
support  The  servicer  may  receive 
additional  compensation  1^  having  the 
use  of  the  amounts  paid  on  the 
receivables  between  the  time  they  are 
received  by  the  servicer  and  the  time 
they  are  due  to  the  trust  (which  time  is 
set  forth  in  the  pooling  and  servicing 
agreement).  The  servicer  typically  will 
be  required  to  pay  the  administrative 
expenses  of  servicing  the  trust, 
including  in  some  cases  the  trustee's 
fee,  out  of  its  servicing  compensation. 
The  servicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 
another  party.  This  "credit  support  foe" 
may  be  aggregated  with  other  servicing 
faes,  and  is  either  paid  out  of  the 
interest  income  received  on  the 
receivables  in  excess  of  the  pass-through 
rate  or  paid  in  a  lump  sum  at  the  time 
the  trust  is  esteblished. 

18.  The  servicer  may  be  entitied  to 
retain  certain  administrative  fses  paid 


'•The  pass-through  late  on  certificates 
represemting  interests  in  tnisU  holding  lessee  is 
detanninad  by  breaking  down  leaae  payments  into 
"principal"  and  "interest"  compoiMala  haiod  oa  an 
.  implicit  interest  rate. 


by  a  third  party,  usually  t&e  obligor. 
These  administrative  fises  fall  into  three 
categories:  (a)  prepayment  fees;  (b)  late 
payment  and  payment  extension  fees; 
and  (c)  expenses,  fees  and  charges 
associated  with  foreclosure  or 
repossession,  or  other  conversion  of  a 
secured  position  into  cash  proceeds, 
upon  defeult  of  an  obligation. 

Compensation  payable  to  the  servicer 
will  be  set  forth  or  referred  to  in  the 
pooling  and  servicing  i^^reement  and 
described  in  reasonable  detail  in  the 
prospectus  or  private  placement 
memorandum  relating  to  the  cntificates. 

19.  Payments  on  receivables  may  be 
made  by  obligors  to  the  servicer  at 
various  times  during  the  period 
preceding  any  date  oa  which  pass- 
through  payments  to  th^  trust  are  due. 
In  some  cases,  the  pooUi^  and  servicing 
agreement  may  peneit  the  servicer  to 
place  these  payments  in  non-intoest 
bearing  accounts  maimaiii^  with  itself 
or  to  commingfe  such  payneats  «vith  its 
own  funds  prior  to  the  distribution 
dates.  In  these  cases,  the  servicer  would 
be  entitled  to  the  benefit  derived  from 
the  use  of  the  funds  between  the  date  of 
pa3rment  on  a  receivahk  and  the  pass- 
through  date.  Commingfed  payments 
may  not  be  protected  from  the  oediton 
of  the  servicer  in  the  event  of  the 
servicer's  bankruptcy  or  raceiverahip.  In 
those  instances  when  p^raents  on 
receivables  are  held  in  noa-inteiest 
bearing  accounts  ware  commingled 
with  the  servicer's  own  funds,  the 
servicer  is  required  to  deposit  these 
pa3rments  by  a  date  specified  in  the 
pooling  and  servicing  agreement  into  an 
account  from  which  the  trustee  m^y^ 
payments  to  certificatdbolden. 

20.  The  imderwriter  will  receive  a  fee 
in  connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  firm  commitment 
underwriting,  this  fee  would  consist  of 
the  difibrence  between  what  the 
underwrite  receives  for  the  certificates 
that  it  distributes  and  what  it  pays  the 
sponsor  for  those  certificates,  hi  a 
private  placement,  the  fiae  normally 
takes  the  form  of  an  agency  commission 
paid  by  the  sponsor.  In  a  best  efforts 
underwriting  in  which  the  imderwriter 
would  sell  certificates  in  a  public 
ofiiering  on  an  agency  basis,  the 
imderwriter  would  receive  an  agency 
commission  rathw  than  a  fse  based  on 
the  difference  between  the  price  at 
which  the  certificates  are  sold  to  the 
public  and  what  it  pays  the  sponsor.  In 
some  private  placements,  the 
underwriter  may  buy  certificates  as 
principal,  in  which  case  its 
compensation  would  be  the  di£bience 
between  what  it  receives  ftir  the 
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cartificatM  that  it  mUs  and  what  it  pay* 
the  sponsor  for  thaae  certificataa. 

Purchase  of  Recmvablea  by  the  Servicer 

21.  The  applicant  represents  that  as 
the  principal  amount  of  the  receivibias 
In  a  trust  is  reduced  by  paymants.  the 
cost  of  sdministaring  the  trust  generally 
increases,  making  the  servicing  of  the 
trust  prohibitively  expensive  at  some 
point  Consequently,  the  pooling  and 
servicing  agreement  generally  provides 
that  the  servicer  may  purchase  the 
receivables  remainlna  in  the  trust  when 
the  aggregate  unpaid  balance  payable  on 
the  receivables  is  reduced  to  a  specified 
percentage  (usually  5  to  10  percent)  of 
the  initial  aggregate  unpaid  Dalanca. 

The  purchase  price  oTa  receivable  is 
specified  in  the  pooling  and  servicing 
agreement  and  will  be  at  least  equal  to: 
(1)  the  unpaid  principal  balance  on  the 
receivable  plus  accrued  interest,  less 
any  unreimbursed  advances  of  principal 
made  by  the  servicer  or  (2)  the  greater 
of  (a)  the  amount  in  (1)  or  (b)  the  foir 
market  value  of  such  obligations  in  the 
case  of  a  REMIC.  or  the  bir  market  value 
of  the  receivables  in  the  case  of  a  trust 
that  is  not  a  REMIC 

Certificate  Ratingg 

22.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
from  a  rating  agency.  Insurance  or  other 
credit  support  (such  as  surety  bonds, 
letters  of  credit,  gxiarantees.  or 
overcollateralization)  will  be  obtained 
by  the  trust  sponsor  to  the  extent 
necessary  for  the  certificates  to  attain 
the  desirad  rating.  The  amount  of  this 
credit  support  is  set  by  the  rating 
agencies  at  a  level  that  is  a  multiple  of 
the  worst  historical  net  credit  loss 
experience  for  the  type  of  obligations 
included  in  the  issuing  trust. 

Proviuon  of  Credit  Support 

23.  In  some  cases,  the  master  servicer, 
or  an  affiliate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust 
(i.e.  act  as  an  insurer).  In  these  cases,  the 
master  servicer,  in  its  capacity  as 
servicer,  will  first  advance  fuiads  to  the 
full  extent  that  it  determines  that  such 
advances  will  be  recoverable  (a)  out  of 
late  payments  by  the  obligors,  (b)  from 
the  credit  support  provider  (wliich  may 
be  the  master  servicer  or  an  affiliate 
thereof)  or.  (c)  in  the  case  of  a  trust  that 
issues  subordinated  certificates,  from 
amounts  otherwise  distributable  to 
holders  of  subordinated  certificates,  and 
the  master  servicer  will  advance  such 
funds  in  a  timely  manner.  When  the 
servicer  is  the  provider  of  the  credit 
support  and  provides  its  own  huds  to 
cover  defaulted  payments,  it  will  do  so 
either  on  the  initiative  of  the  trustee,  or 


on  its  owB  initiative  on  behalf  of  the 
truatae.  but  in  either  event  it  will 
provide  such  funds  to  cover  payments 
to  the  full  extent  of  its  obligations  under 
the  credit  support  mechanUm.  In  some 
caaea.  however,  the  master  servicer  may 
not  be  obligated  to  advance  funds  but 
Instead  would  be  called  upon  to  provide 
funds  to  cover  defaulted  payments  to 
the  full  extent  of  its  obligations  as 
insurer.  Moreover,  a  master  servicer 
typically  can  recover  advances  either 
from  the  provider  of  credit  support  or 
from  future  payments  on  the  affected 
assets. 

If  the  master  servicer  biU  to  advance 
funds,  fails  to  call  upon  the  credit 
support  mechanism  to  provide  funds  to 
cover  delinquent  payments,  or 
otherwise  fails  in  iU  duties,  the  trustee 
would  be  required  and  would  be  able  to 
enforce  the  certificatebolders'  rights,  as 
both  a  party  to  the  pooling  and  servicing 
^aement  and  the  owner  of  the  trust 
estate,  including  rights  under  the  credit 
support  mechanism.  Therefore,  the 
trustee,  who  is  independent  of  the 
servicer,  will  have  the  ultimate  right  to 
enforce  the  credit  support  arrangement 

When  a  master  servicer  advances 
funds,  the  amount  so  advanced  is 
recoverable  by  the  master  servicer  out  of 
future  payments  on  receivables  held  by 
the  trust  to  the  extent  not  covered  by 
credit  support.  Hovrever,  where  the 
master  servicer  provides  credit  support 
to  the  trust,  there  are  protections  in 
place  to  guard  against  a  delay  in  calling 
upon  the  credit  support  to  take 
advantage  of  the  fact  that  the  credit 
support  declines  proportionally  with 
the  decrease  in  the  principal  amount  of 
the  obligations  in  the  trust  as  payments 
on  receivables  are  passed  through  to 
investors.  These  saifeguards  include: 

(a)  There  is  often  a  disincentive  to 
postponing  credit  losses  because  the 
sooner  repossession  or  foredoaure 
activities  are  commenced,  the  more 
value  that  can  be  realized  on  the 
security  for  the  obligation; 

(b)  The  master  servicer  has  servicing 
guidelines  which  include  a  general 
policy  as  to  the  allowable  delinquency 
period  after  which  an  obligation 
ordinarily  will  be  deemed  uncollectible. 
The  pooling  and  servicing  agreement 
will  require  the  master  servicer  to 
follow  its  normal  servicing  guidelines 
and  will  set  forth  the  master  servicer's 
general  policy  as  to  the  period  of  time 
after  which  delinquent  obligations 
ordinarily  will  be  considered 
uncollectible: 

(c)  As  frequently  as  payments  are  due 
on  the  receivables  included  in  the  trust 
(monthly,  quarterly  or  semi-axmually,  as 
set  forth  in  the  pooling  and  servicing 
agreement),  the  master  servicer  is 


required  to  report  to  the  independent 
trustee  the  amount  of  all  past-due 
payments  and  the  amount  of  all  servicer 
advances,  along  with  other  current 
information  as  to  collections  on  the 
receivables  and  draws  up(m  the  credit 
support  Further,  the  master  servicer  is 
required  to  deliver  to  the  trustee 
annually  a  certificate  of  an  executive 
officer  of  the  master  servicer  stating  that 
a  review  of  the  servicing  activities  has 
been  made  under  such  officer's 
supervision,  and  either  stating  that  the 
master  servicer  has  fulfilled  all  of  its 
obligations  under  the  pooling  and 
servicing  agreement  or,  if  the  master 
servicer  has  defaulted  imder  any  of  its 
obligatioiu.  specifying  any  such  default 
The  master  servicer's  reports  are 
reviewed  at  least  annually  by 
independent  accountants  to  ensure  that 
the  master  servicer  is  following  its 
normal  servicing  standards  and  that  the 
master  servicer's  reports  oonform  to  the 
master  servicer's  internal  accounting 
records.  The  results  of  the  independent 
accountants'  review  are  delivered  to  the 
trustee;  and 

(d)  The  credit  support  has  a  "floor" 
dollar  amount  that  protects  investors 
against  the  possibility  that  a  large 
number  of  credit  losses  might  occur 
towards  the  end  of  the  life  of  the  trust, 
whether  due  to  servicer  advances  or  any 
other  cause.  Once  the  floor  amount  has 
been  reached,  the  servicer  lacks  an 
incentive  to  postpone  the  recognition  of 
credit  losses  because  the  credit  support 
amount  thereefter  is  subject  to  redwrtion 
only  for  actual  draws.  From  the  time 
that  the  floor  amount  is  effective  until 
the  end  of  the  life  of  the  trust,  there  are 
no  proportionate  reductions  in  the 
credit  support  amoimt  caused  by 
reductions  in  the  pool  principal 
balance.  Indeed,  since  the  floor  is  a 
fixed  dollar  ambunt,  the  amount  of 
credit  support  ordinarily  increases  as  a 
percentage  of  the  pool  |»incipal  balance 
durii^  the  period  that  the  floor  is  in 
eflbct 

Diactosure 

24.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  placement  memorandum  will 
be  furnished  to  investing  plans.  The 
prospectvis  or  private  placement 
memorandimi  will  contain  information 
material  to  a  fiduciary's  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concerning  the 
payment  terms  of  the  certificates,  the 
rating  of  the  certificates,  and  any 
material  risk  factors  with  respect  to  the 
certificates;  • 

(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  description  of  how  the  trust 
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was  formed  by  the  seller/servicer  or 
other  sponsor  of  the  transaction; 

(c)  Identification  of  the  independent 
tixutee  for  the  trust; 

(d)  A  description  of  the  receivables 
contained  in  the  trust  including  the 
types  of  receivables,  the  diversification 
of  the  receivables,  their  principal  terms, 
and  their  material  legal  aspects; 

(e)  A  description  of  the  sponsor  and 
servicer; 

(f)  A  description  of  the  pooling  and 
servicing  agreement.  Including  a 
description  of  the  seller's  principal 
representations  and  warranties  as  to  the 
trust  assets,  including  the  terms  and 
conditions  for  eligibility  of  any 
receivables  transferred  during  the  pre- 
fimding  period  and  the  trustee's  remedy 
for  any  breach  thereof:  a  description  of 
the  procedures  for  collection  of 
pa)rments  on  receivables  and  for  maHng 
distributions  to  investors,  and  a 
description  of  the  accounts  into  which 
such  payments  are  deposited  and  bom 
which  such  distributions  are  made;  a 
description  of  permitted  investments  for 
any  pre-funding  account  or  capitalized 
interest  account;  identification  of  the 
servicing  compensation  and  any  fees  for 
credit  enhancement  that  are  deducted 
from  payments  on  receivables  before 
distributions  are  made  to  investors;  a 
description  of  periodic  statements 
provided  to  the  trustee,  and  provided  to 
or  made  available  to  investors  by  the 
trustee;  and  a  description  of  the  events 
that  constitute  events  of  defeult  under 
the  pooling  and  servicing  contract  and 
a  description  of  the  trustee's  and  the 
investors'  remedies  incident  thereto; 

(g)  A  description  of  the  credit  support; 
(b)  A  general  discussion  of  the 
principal  federal  income  tax 
consequences  of  the  purchase, 
ownership  and  disposition  of  the  pass- 
through  securities  by  a  typical  investor, 
(i)  A  description  of  the  underwriters' 
plan  for  distributing  the  pass-through 
seciuities  to  investors;  and 

Q)  Information  about  the  scope  and 
nature  of  the  secondary  market,  if  any, 
for  the  certificates. 

(k)  A  statement  as  to  the  duration  of 
any  pre-funding  period  and  the  pre- 
funding  limit  for  the  trust 

25.  Reports  indicating  the  amoimt  of 
payments  of  principal  and  interest  are 
provided  to  certificateholders  at  least  as 
nequentiy  as  distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
underlying  assets,  including,  where 
applicable,  information  as  to  the  amount 
and  number  of  delinquent  and  defeulted 
loans  or  receivables. 


26.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  in  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  will  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Securities  Exchange  Act  of 
1934.  Akhqugh  some  trusts  that  offer 
certificates  in  a  public  offering  will  file 
quarterly  reports  on  Form  10-Q  and 
Annual  Reports  on  Form  10-K,  many 
trusts  obtain,  by  application  to  the 
Securities  and  Exchange  Commission,  a 
complete  exemption  from  the 
requirement  to  file  quarterly  reports  on 
Form  10-Q  and  a  modification  of  the 
disclosure  requirements  for  annim) 
reports  on  Form  lO-K.  If  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  current  reports  on 
Form  8-K  to  report  material 
developments  concerning  the  trust  and 
the  certificates  and  copies  of  the 
statements  sent  to  certificateholders. 
While  the  Securities  and  Exchange 
Conmiission's  interpretation  of  the 
periodic  reporting  requirements  is 
subfect  to  change,  periodic  reports 
concerning  a  ti\ist  mil  be  filed  to  the 
extent  required  imder  the  Securities 
Exchange  Act  of  1934. 

27.  At  or  about  the  time  distributions 
are  made  to  certificateholders.  a  report 
will  be  delivered  to  the  trustee  as  to  the 
status  of  the  trust  and  its  assets, 
including  underlying  obligations.  Such 
report  will  typically  contain  information 
regarding  the  trust's  asseU  (including 
those  purchased  by  the  trust  from  etny 
pre-funding  account),  payments 
received  or  collected  by  the  servicer,  the 
amount  of  prepayments,  delinquencies, 
servicer  advances,  defeults  and 
foreclosures,  the  amount  of  any 
pa)rment8  made  pursuant  to  any  credit 
support,  and  the  amount  of 
compensation  payable  to  the  servicer. 
Such  report  also  will  be  delivered  to  or 
made  available  to  the  rating  agency  or 
agencies  that  have  rated  the  trust's 
certificates. 

In  addition,  promptiy  after  each 
distribution  date,  certificateholders  will 
receive  a  statement  prepared  by  the 
servicer  or  trustee  simimarizing 
information  regarding  the  trust  anH  its 
assets.  Such  statement  will  include 
information  regarding  the  trust  and  its 
assets,  including  underlying  receivables. 
Such  statement  will  typically  contain 
information  regarding  payments  and 
prepayments,  delinquencies,  the 
remaining  amount  of  the  guaranty  or 
other  credit  support  and  a  breakdown  of 
payments  between  principal  and 
interest 


Forward  Delivery  CommitmeiOM 

28.  To  date,  no  forward  delivery 
commitments  have  been  entered  into  by 
PNC  in  connection  with  the  offering  of 
any  certificates,  but  PNC  may 
contemplate  entering  into  such 
commitments.  The  utility  of  forward 
delivery  commitments  has  been 
recognized  with  respect  to  offering 
Similar  certificates  backed  by  pook  of 
residential  mortgages,  and  F1^  may 
find  it  desirable  in  the  future  to  enter 
into  such  commitments  for  die  purchase 
of  certificates. 

Secondary  Market  Transactitmt 

29.  It  is  PNC's  normal  policy  to 
attempt  to  make  a  market  for  securities 
for  which  it  is  lead  or  co-managing 
underwrito-,  and  it  is  PNC's  intentfon  to 
make  a  market  for  any  cotificates  for 
wdiich  it  is  lead  or  co-managing 
underwriter,  although  it  is  under  no 
obUgatfon  to  do  so.  At  times  PNC  %rill 
facilitate  sales  by  investors  who 
purchase  certificates  if  PNC  has  acted  as 
agent  or  principal  in  the  original  private 
placement  of  the  certificates  and  if  such 
investors  request  Pf^Cs  assistance. 

Retroactive  Relief 

30.  PNC  represents  that  it  has  not 
engaged  in  transactions  related  to 
mortgage-backed  and  asset-backed 
securities  based  on  the  assumption  that 
retroactive  relief  would  be  granted  prior 
to  the  date  of  their  application. 
However.  PNC  requests  the  exemptive 
relief  granted  to  be  retroactive  to 
October  21, 1997,  the  date  of  dieir 
application,  and  would  like  to  rely  on 
such  retroactive  relief  for  transactions 
entered  into  prior  to  the  date  exemptive 
relief  may  be  granted. 

Summaiy 

31.  In  summary,  the  applicant 
represents  that  the  transactions  for 
which  exemptive  relief  is  requested 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  due  to  the  followiiw: 

(a)  The  trusts  contain  "fixed  poolr'  of 
assets.  There  is  littie  discretion  on  the 
part  of  the  trust  sponsor  to  substitute 
receivables  contained  in  the  trust  once 
the  trust  has  been  formed; 

(b)  In  the  case  where  a  pre-funding 
account  is  used,  the  characteristics  of 
the  receivables  to  be  transfiarred  to  the 
trust  during  the  pre-funding  period  will 
be  substantially  similar  to  the 
characteristics  of  those  transfarred  to  the 
trust  on  the  closing  date,  therein  giving 
the  sponsor  and/or  originator  littie 
discretion  over  the  selection  process, 
and  compliance  with  this  requirement 
will  be  assured  by  the  specificity  of  the 
characteristics  and  the  monitoring 
mechanisms  contemplated  under  the 
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proposed  exemption.  In  addition, 
certain  cash  accounts  will  be 
«stablished  to  support  the  certificate 
pass-through  rate  and  such  cash 
accounts  will  be  invested  in  short-term, 
conservative  investments;  the  pre- 
funding  period  will  be  of  a  reasonably 
short  duration;  a  pre-hinding  limit  will 
be  imposed;  and  any  Internal  Revenue 
Service  requirements  with  respect  to 
pre-hinding  intended  to  preserve  the 
passive  income  character  of  the  trust 
will  be  met.  The  fiduciary  of  the  plans 
making  the  decision  to  invest  in 
certificates  is  thus  fully  apprised  of  the 
nature  of  the  receivables  which  will  be 
held  in  the  trust  and  has  sufficient 
information  to  make  a  prudent 
investment  decision; 

(c)  Certificates  in  which  plans  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  categories  by  a  rating 
agency.  Credit  support  will  be  obtained 
to  the  extent  necessary  to  attain  the 
desired  rating; 

(d)  All  transactions  for  which  PNC 
seeks  exemptive  relief  will  be  governed 
by  the  pooling  and  servicing  agreement, 
which  is  made  available  to  plan 
fiduciaries  for  their  review  prior  to  the 
plan's  investment  in  certificates; 

(e)  Exemptive  relief  from  sections 
4066>}  and  407  for  sales  to  plans  is 
substantially  limited;  and 

(f)  PNC  anticipates  that  it  will  make 
a  secondary  market  in  certificates 
(although  it  is  under  no  obligation  to  do 
so). 

Notice  to  Interested  Persons 

The  applicant  represents  that  because 
those  potentially  interested  participants 
and  beneficiaries  cannot  all  be 
identified,  the  only  practical  means  of 
notifying  such  participants  and 
beneficiaries  of  this  proposed 
exemption  is  by  the  publication  of  this 
notice  in  the  Federal  Register. 
Comments  and  requests  for  a  hearing 
must  be  received  by  the  Department  not 
later  than  30  days  from  the  date  of 
publication  of  this  notice  of  proposed 
exemption  in  the  Federal  Register. 
F0«  FURTHER  INFOR««AT10N  COMTACT:  Gary 
Lefkowitz  of  the  Department,  telephone 
(202)  219-6881.  (This  is  not  a  toll-free 
number.) 

lefbvy  R.  Ught.  M.D..  Inc.  Prtifil 
Sharing  Plan  (the  Plan)  Located  in 
Garden  Grove.  CA;  Proposed 
Exemption 

(Application  No.  D-105301 

The  Department  of  Labor  is 
considering  granting  an  exemption 
under  the  authority  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 


procedures  set  forth  in  29  CFR  Part 
2570.  Subpart  B  (55  FR  32836.  32847, 
August  10, 1990).  If  the  exemption  is 
granted,  the  restrictions  of  sections 
406(a)  and  406(b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  (the  Sale)  by  the  individual, 
self-directed  account  of  Jeffrey  R.  Light. 
M.D.  within  the  Plan  (the  Account)  of 
two  parcels  of  real  property  (the 
Property)  to  Jeffrey  R.  Light.  M.D.  (Dr. 
Light),  a  party  ip  interest  with  respect  to 
the  Plan;  provided  the  following 
conditions  are  satisfied: 

(A)  The  terms  and  conditions  of  the 
transaction  are  no  less  favorable  to  the 
Plan  than  those  which  the  Plan  would 
receive  in  an  arm's-length  transaction 
with  an  unrelated  party; 

(B)  The  Sale  is  a  one-time  transaction 

for  cash; 

(C)  The  Plan  does  not  incur  any 
expenses  from  the  Sale:  and 

P)  The  Plan  receives  as  consideration 
from  the  Sale  no  less  than  the  fair 
market  value  of  the  Property  as 
determined  on  the  date  of  the  Sale  by  a 
quahfied.  independent  appraiser. 

Summary  of  Facts  and  Representations 

1.  Jeffrey  R.  Light,  M.D..  Inc.,  located 
in  Garden  Grove,  California,  a  California 
corporation  for  the  practice  of  medicine, 
is  sponsor  of  the  Flan.  Dr.  Light  is  a 
medical  physician  and  a  pathologist. 
whoae  practice  involves  tissue  analysis. 
sample  reviews,  and  providing  opinions 
regarding  such  analysis  and  review. 

The  Plan  is  a  defined  contribution 
plan  that  is  intended  to  qualify  under 
section  401(a)  of  the  Code.  The 
applicant  represents  that  on  December 
31.  1996,  the  Plan  had  26  participants 
and  total  assets  of  $523,077.  and  of  the 
total  assets  $404,582  was  in  Dr.  Light's 
Account.  The  applicant  represents  that 
the  Plan  permits  its  participants  to  self- 
direct  their  respective  accounts  into 
various  investments.  Dr.  Light  is 
represented  by  the  appUcant  to  be  the* 
fiouciary  and  trustee  with  respect  to  the 

Plan. 

2.  The  Property  consists  of  two  lots  of 
unimproved  land.  One  of  the  lots  is 
located  at  370  Ranch  Road  in  Mammoth 
Lakes.  California,  consists  of  0.38  of  an 
acre  (16,553  square  feet),  and  is 
designated  as  Ranch  at  Snowcreek  Lot 
#14  (Lot  #14).  The  second  lot  is  located 
at  Majestic  Pines  Drive  in  Mammoth, 
California,  consists  of  0.2  of  an  acre 
(8.750  square  feet),  and  is  designated  as 
Mammoth  Vista  ni  Lot  #34  (Lot  #34). 
The  applicant  represents  that  Lot  #14 
was  purchased  on  January  29, 1996.  for 
the  sum  of  $126,892  and  Lot  #34  was 


purchased  on  January  7. 1991.  for  the 
sum  of  $127,639.55. 

The  applicant  also  represents  that  the 
Property  was  purchased  only  for 
investment  purposes  and  it  has  been 
held  in  the  Account  since  the  respective 
dates  of  purchase  with  no 
improvements  made  on  or  to  the 
Property.  Also,  the  applicant  represents 
that  the  Property  has  not  been  used  or 
leased  by  anyone  since  being  acquired 
by  the  Accoimt. 

The  Property  was  appraised  on 
October  3. 1997,  by  Mitch  Dunshee. 
MAI.  AG002575  and  Cheryl  Bretton, 
Appraiser.  AG023954,  The  Dunshee 
Appraisal  Group,  located  in  Frensno. 
California;  and  Lot  #14  was  determined 
to  have  a  fair  market  value  of  $130,000 
and  Lot  #34  was  determined  to  have  a 
fair  market  value  of  $120,000.  Also  the 
appraisal  of  the  Property  represented 
that  the  Property  is  zoned  residential 
and  located  in  an  earthquake  zone  that 
is  designated  Zone  1:  High  Risk  Damage; 
Reference:  ISO  Earthquake  Zones,  1981. 
3.  Dr.  Light  proposes  to  purchase  the 
Property  from  the  Account  for  cash  with 
no  expenses  incurred  by  the  Plan  in  a 
one-time  transaction,  paying  to  the 
Account  the  fair  market  value  of  the 
Property  as  determined  by  a  qualified, 
independent  appraiser  on  the  date  of  the 
Sale. 

Dr.  Light  is  prompted  to  take  this 
action  by  Mr.  Douglas  B.  George. 
Financial  Counsel,  Newport  Beach, 
California,  whose  services  were  recently 
employed  by  Dr.  Light  with  respect  to 
the  Plan's  finances.  The  applicant 
represents  the  need  for  the  Account  to 
diversify  its  Investments,  noting  that  the 
Property  represents  more  than  62 
percent  of  tlie  total  value  of  the  assets 
in  the  Account.  Also,  Mr.  George 
expressed  concern  about  the  lack  of 
investment  diversity  in  the  Accoimt  and 
the  location  of  the  Property  being  in  the 
high  risk  earthquake  zone  of  California. 

4.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  because  (a)  the  Sale  is  a  one- 
time transaction  for  cash;  (b)  the  Plan 
and  the  Account  will  receive  the  fair 
market  value  of  the  Property  as 
determined  by  a  qualified,  independent 
appraiser  on  the  date  of  the  transaction; 
(c)  the  transaction  will  enable  the 
Account  to  avoid  any  risk  associated 
with  the  continued  holding  of  the 
Property  and  enable  the  Dr.  Light  to 
direct  Account  assets  to  active  and  safer 
investments;  (d)  neither  the  Plan  or  the 
Account  will  incur  any  expenses  irom 
the  transaction;  and  (e)  other  than  Dr. 
Light,  no  other  participant  of  the  Plan 
will  be  affected  by  the  transaction,  and 
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he  desires  that  the  transaction  be 
consummated. 

Notice  to  Interested  Persons 

Because  the  only  Flan  assets  involved 
in  the  proposed  transaction  are  those  in 
the  Account  of  Dr.  Light  and  he  is  the 
only  participant  affected  by  the 
proposed  transaction,  there  is  no  need 
to  distribute  the  notice  of  the  proposed 
transaction  to  interested  persons. 
Comments  and  requests  for  a  hearing  are 
due  30  days  from  the  date  of  publication 
of  this  proposed  exemption  in  the 
Federal  Register. 
FOR  FliRTMER  INFORMATION  CONTACT:  Mr. 

C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affiect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  nlan  and  their  beneficiaries; 

(2J  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 


representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  16di  day  of 
December  1997. 

Ivan  Strasfisld, 

Director  of  Exemption  Determinations 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 

IFR  Doc.  97-33179  Filed  12-18-97;  8:45  am) 
BNJJNO  CODE  461»-Z»4> 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  Nos.  0-10461,  D-10462 
10463] 
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Notice  of  Proposed  Amendment  to 
Prohibited  Transaction  Exemption 
(PTE)  93-8  involving  the  Fortunoff 
Pension  Plans  (the  Plans)  Located  in 
WastiMjry.  NY 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor. 

ACTION:  Notice  of  proposed  amendment 
to  PTE  93-8. 


SUMMARY:  This  document  contains  a 
notice  of  pendency  before  .the 
Department  of  Labor  (the  Department)  of 
a  proposed  individual  exemption 
which,  if  granted,  would  amend  PTE 
93-8  (58  FR  7258,  February  5. 1993).  a 
purchase,  leaseback  and  license 
exemption  involving  Plans  sponsored 
by  Fortunoff  Fine  Jewelry  and 
Silverware.  Inc.  (ITJ)  and  M.  Fortunoff 
of  Westbury  Corporation  (M.  Fortunoff) 
and  parties  in  interest.  These 
transactions  are  described  in  a  notice  of 
pendency  that  was  published  in  the 
Federal  Register  on  May  8,  1992  at  57 
FR  19951.  The  proposed  exemption,  if 
granted,  would  affect  participants  and 
beneficiaries  of.  and  fiduciaries  with 
respect  to  the  Plans. 

EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  would  be  effective  as  of  the 
date  the  notice  granting  the  exemption 
is  published  in  fhe  Federal  Register. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  February  2 
1998. 


ADDRESSES:  All  vnitten  comments  and 
requests  for  a  public  hearing  (preferably, 
three  copies)  should  be  sent  to  the 
Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits 
Administration.  Room  N-5649.  U.S. 


Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210, 
Attention:  Application  Nos.  D-10461. 
I>-10462  and  15-10463.  The  application 
pertaining  to  the  proposed  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  the  Pension 
and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor,  Room  N- 
5507,  200  Constitution  Avenue.  NW., 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jan  D.  Broady,  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration.  U.S. 
Department  of  Labor,  Washington,  DC 
20210,  telephone  (202)  219-8881.  (This 
is  not  a  toll-free  number.) 
SUPPtEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  proposed  exemption  that 
would  amend  PTE  93-8.  PTE  93-8 
provides  an  exemption  from  certain 
prohibited  transaction  restrictions  of 
section  406  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 
and  from  the  sanctions  resulting  fiwn 
the  application  of  section  4975  of  the 
Internal  Revenue  Code  of  1986  (the 
Code),  as  amended,  by  reason  of  section 
4975(c)(1)  of  the  Code.  The  proposed 
exemption  was  requested  in  an 
application  filed  on  behalf  of  M. 
Fortimdff  and  FFJ  (collectively),  the 
Applicants)  pursuant  to  section  408(a) 
of  the  Act  and  section  4975(c)(2)  of  the 
Code,  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570,  subpart  B  (55  FR  32836,  August 
10, 1990).  Effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Accordingly,  this 
proposed  exemption  is  being  issued 
solely  by  the  Department. 

I.  Background 

PTE  93-8  provides  prospective 
exemptive  relief  from  the  restrictions  of 
sections  406(a).  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  with  respect  to 
(1)  the  purchase  by  the  Fortunoff 
Pension  Plan— Employer  Group  A  Plan 
(the  Employer  Group  A  Plan),  the 
Fortunoff  Pension  Plan— Employer 
Ooup  B  Plan  (the  Employer  Group  B 
Plan)  and  the  Fortunoff  Fine  Jewelry 
and  Silverware,  Inc.  Profit  Sharing  Plan  •% 
(the  Profit  Sharing  Plan)  of  undivided 
interests  in  certain  improved  real 
prop^y  (the  Property),  for  the  total 
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cash  consideration  of  $6  million,  from 
M.  Fortunoff,  the  sponsor  of  the  Group 
B  Flan  and  a  retailer  of  rugs,  hmiiture 
and  household  items;  (2)  the  leasing  of 
the  Property  by  the  Plans,  under  the 
provisions  of  an  amended  lease  (the 
Amended  Lease),  to  FFJ.  the  sponsor  of 
the  Group  A  Plan  and  the  Profit  Sharing 
Plan  as  well  as  retailer  of  fine  jewelry, 
silverware,  glassware  and  crystal:  and 
(3)  the  use  of  space  in  the  Property  by 
Fortunoff  Information  Services  (FIS),  a 
partnership  providing  data  processing 
services  to  FFJ  and  M.  Fortunoff 
pursuant  to  the  terms  of  a  license 
agreement  (the  Ucenae)  between  FFI 

andns. 

As  noted  in  the  Summary  of  Facte  and 
Representations  underlying  PTE  93-«. 
the  subject  Property,  which  is  located  at 
One  MH  Plaza.  Axinn  Avenue.  Garden 
City  East.  Nassau  County.  New  York  has 
the  following  legal  description: 

All  that  certain  plot,  piece  or  parcel  of 
land,  situate,  lying  and  being  near  Westbury. 
Town  of  Hempstead.  County  of  Nassau  and 
State  of  New  York,  being  the  northerly  367.04 
feet  more  or  lass  of  Lot  44  Block  73  on  the 
Nassau  County  land  and  tax  map  as  same 
existed  on  the  date  hereof. 

The  Property  consists  of  a  one  story 
office  and  warehouse  building 
containing  approximately  116.000 
square  feet  of  gross  building  area  on  a 
site  of  approximately  4.0663  acres  of 
land.  There  is  also  a  parking  area.  The 
Property  was  originally  leased  by  M. 
Fortunoff  to  FFJ  for  its  warehouse  and 
data  processing  services  under  the 
provisions  of  a  written,  triple  net  lease 
(the  Lease)  that  commenced  on  March  1. 
1989.  The  annual  rental  under  the  L.ease 
was  $554,232  and  was  payable  in 
monthly  installments  of  $46,186.  In 
addition  to  the  Lease.  FFJ  granted  its 
affiliate.  FIS,  an  exclusive  right  to  use, 
for  $3,850  per  month,  approximately 
8.041  souare  fiset  in  the  Duilding  area  for 
FIS's  information  systems  and  data 
processing  operations.  The  term  of  the 
License  coincided  with  the  term  of  the 


Upon  the  granting  of  PTE  93-8.  the 
Plans  purchased  the  Property,  which 
was  unencumbered  by  a  mortgage.  &x)m 
M.  Fortunoff  for  the  total  cash 
consideration  of  $6  million.  The 
purchase  price  was  less  than  the 
independently  appraised  value  of  the 
Property.  The  Property  was  then 
allocated  among  the  Plans  such  that  the 
Croup  A  Plan  and  the  Group  B  each 
acquired  40  percent  inteiesto  in  the 
Property  with  each  Plan  paying  $2.4 
million.  The  Profit  Sharing  Plan 
"^acquired  the  remaining  20  percent 
interest  In  the  Property  for  $1.2  million. 
At  the  time  of  acquisition,  the  Property 
represented  approximately  19  percent  of 


the  Group  A  Plan's  assete.  22  percent  of 
the  Group  B  Plans  assets  and  13  percent 
of  the  assets  of  the  Profit  Sharing  Plan. 
With  the  exception  of  mandatory  title 
insurance  charges,  no  Plan  paid  any  real 
estate  fees  or  commissions  in 
connection  with  its  acquisition  of  an 
interest  in  the  Property. 

Following  the  purchase  transaction, 
the  Lease  and  License  were  assigned  to 
the  Plans.  As  modified  by  the  Lease 
Assignment  and  Assumption 
Agreement,  the  Amended  Lease 
between  the  Plans  and  FFJ.  has  a  twelve 
year  term  that  will  expire  on  February 
29.  2004.  The  annual  rental  under  the 
Amended  Lease,  which  is  the  same  as 
that  paid  under  the  Leeae,  is  $554,232 
(the  Base  Rent).  The  Bmc  Rent  is 
payable  in  monthly  installments  of 
$46,186.  Commencing  on  March  1, 1993 
and  including  the  year  ending  Febniary 
29.  200A.  FFJ  is  required  to  pay,  in 
addition  to  the  Base  Rent,  and  annual 
Escalation  Amount  based  upon  the  fair 
market  rental  value  of  the  Property  as 
determined  by  a  qualified,  independent 
appraiser.  Effective  October  1,  1997.  FFJ 
has  commenced  paying  an  annual 
Escalation  Amount  of  $35,048  on  a 
monthly  basis  in  equal  installments  of 
$2,920.67.  Therefore,  the  total  rental 
amount  being  paid  is  $589,280  annually 
of  $49,107  monthly.  In  the  event  that 
the  fair  market  rental  value  of  the 
Property  should  decline  to  an  amount 
which  is  less  than  the  Base  Rent,  the 
Amended  l^ase  provides  that  the  Plans 
will  be  paid  the  Base  Rent.  As  with  the 
Lease,  tne  Amended  Lease  is  also  a 
triple  net  lease.  ^^ 

The  License  between  FFJ  and  FIS. 
which  was  similarly  modified  by  the 
Lease  Assignment  and  Assumption 
Agreement,  required  FIS  to  pay  ite 
proportionate  share  of  utilities  as  well 
as  repair  and  maintain  that  portion  of 
apace  that  it  occupied,  also  on  triple  net 
basis.  Although  the  License  had  a  term 
that  was  commensurate  with  that  of  the 
Amended  Lease  and  required  that  FIS 
pay  FFJ  a  base  fee  that  was  proportional 
to  the  amount  that  FFJ  paid  the  Plans 
under  the  Amended  Lease,  it  was 
terminated  on  or  about  January  1. 1995 
after  FIS  vacated  the  Property. 
Currently.  FFJ  occupies  that  space. 

To  secure  its  obligations  under  the 
Amended  Lease.  FFJ  obtained  a  one 
year,  irrevocable  letter  of  credit  (the 
Letter  of  Credit)  in  favor  of  the  Plans. 
The  Letter  of  Credit,  which  was  in  the 
face  amount  of  $550,000,  provided  that 
Sanford  Browde.  the  independent 
fiduciary  for  the  Plans  with  respect  to 
the  transactions,  could  draw  upon 
amounts  available  thereunder  the  FFJ 
•ver  defauhed  in  its  rental  payments 
under  the  Amended  Lease  and  the 


default  continued  for  more  than  ten 
days  after  notice  of  the  deCault  had  been 
given.  On  February  25, 1994,  the  Letter 
of  Credit  expired. 

To  further  secure  FFJ's  obligations  to 
the  Plans  under  the  Amended  Lease.  M. 
Fortunoff  entered  into  an  escrow 
agreement  (the  Escrow  Agreement)  with 
the  Plans  whereby  at  least  one  year's 
rental  under  the  Amended  Lease  would 
be  maintained  through  the  sixth 
anniversary  date  of  the  Property's 
assignment  to  the  Plans.  In  this  regard. 
M.  Fortunoff  established  a  $1.65  million 
special  escrow  account  (the  Escrow 
Accoimt)  over  which  it  would  have  no 
withdrawing  power  or  authority.  If.  at 
any  time  the  Escrow  Accoimt  were 
depleted,  M.  Fortunoff  would  be 
required  to  make  up  the  shortfall 

Funds  in  the  Escrow  Account  would 
not  be  disbursed  if  there  had  been  a 
default  under  the  Amended  Lease 
during  the  initial  six  year  term  of  the 
Escrow  Agreement.  Instead,  the  Escrow 
Agreement  would  continue  until  the 
end  of  the  term  of  the  Amended  Lease. 
Assuming  there  were  no  defaults  after 
this  period,  the  balance  of  the  Escrow 
Account  would  be  delivered  to  M. 
Fortunoff  after  1999. 

As  noted  above,  the  transactions 
described  in  PTE  93-8  are  being 
monitored  by  Mr.  Browde.  the 
independent  fiduciary  for  the  Plans. 
Further,  as  additional  safeguards,  the 
exemption  contains  a  number  of  specific 
conditions.  For  example.  (1)  the  terms  of 
the  transactions  must  be  at  least  as 
favorable  to  the  Plans  as  those 
obtainable  in  arm's  length  transactions 
wi\h  an  imrelated  party;  (2)  the 
independent  fiduciary  must  (a) 
determine  that  the  transactions  are  in 
the  best  interests  of  the  Plans,  (b) 
monitor  and  enforce  compliance  with 
the  terms  and  the  conditions  of  the 
transactions  and  exemption  at  all  times, 
and  (c)  appoint  one  or  more 
independent  fiduciaries  to  resolve  any 
confucts  of  interest  which  may  develop 
between  the  Plans  with  respect  to  the 
Amended  Lease,  the  Escrow  Agreement, 
the  Property,  or  each  Plan's  interest 
therein:  (3)  the  value  of  the 
proportionate  intereste  in  the  Property 
that  are  acquired  by  eech  Plan  must  not 
exceed  25  percent  of  each  Plan's  assets; 
and  (4)  the  Base  Rent  must  be  adjusted 
annually  by  the  independent  fiduciary 
based  upKMi  an  independent  appraisal  of 
the  Property. 
n.  Propoaed  Modification  to  PTE  93-6 

According  to  the  Applicants,  the 
subject  Property  is  irregularly-shaped 
and  resembles  a  flagpole  or  a  flag  lot. 
Corporate  Property  Investors  (CPI), 
which  is  not  affiliated  with  either  the 
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Applicante  or  Mr.  Browde,  is  the  owner 
of  twro  neighboring  lots  to  the  immediate 
east  and  west  of  the  "pole"  area  of  the 
Property  which  has  been  designated  by 
the  Applicants  for  employee  parking. 
The  Ihtiperty  currently  separates  the 
two  parcels  owned  by  CPI. 

B3r  eliminating  the  pole  portion  of  the 
Property,  the  Applicants  represent  that 
the  Property  will  become  regular  in 
shape  uid  more  suitable  for  expansion. 
If  reconfigured,  the  Propoty  will  also 
provide  additional  parldng  for 
employees  of  FFJ  and  for  othm  ii«i«g 
the  warehouse  fisdlity. 

Therefore,  the  appucants  propooe  to 
modify  PTE  93-8  by  havii^  die  Plans 
exchange  the  pde  portion  of  the 
Property  (the  Exchange  Property)  for 
nearly  equivalent  portioM  of  Ike  two 
lota  that  are  owned  by  CPI  (the 
Substitute  Property).*  The  Substitute 
Property  is  contiguous  with  the  existing 
northnn  btwder  of  tlie  flag  pmtion  of  the 
Property  and  is  subject  to  a  ground  lease 
that  is  currently  held  by  CPI  as  ground 
lessor.  The  Substitute  Property  is  used 
by  CPI  for  parking  purposes  and  has  the 
following  l^al  dMcriikion: 

All  that  ceriaiD  plot,  pieca  or  parcel  of 
land,  situate,  lying  and  beii«  near  Westbuiy. 
Town  of  HampeteiMl.  County  (rf  Neuau  and 
Stale  of  New  York,  beii^  the  aovtherly  47.50 
fMt,  mors  or  Ian.  of  Lots  23  mni  25  in  aactioa 
44  Block  73  on  tlM  NaiMM  CoH^  Land  and 
Tax  Map  as  saaM  axif  d  oa  te  dale  kmol 

The  im^KMed  exchange  will  be 
conducted  on  the  basis  of  a  tax  free 
exchange  of  like-kind  property  imder 
section  1031  of  the  Code.  The  Substitute 
Property  wrill  be  acquired  by  the  Plans 
in  fee  simple  and  will  not  be  subject  to 
the  ground  lease.  At  the  time  of  closing, 
CPI  will  transfer  the  Substitute  Property 
to  the  Plans  free  of  the  rights  of  any 
person  or  entity  imder  the  ground  lease. 
After  the  land  exchange,  the  total  area 
of  the  Property  will  be  esaentially  the 
same  as  at  present  but  the  land  will  be 
more  regular  in  shape.  As  for  CPI.  the 
proposed  exchange  will  allow  it  to  own 
one  continuous  parcel  of  land,  thus 
enhancing  the  utility  of  its  land 
holdings. 

The  Plans  propose  to  effect  the  real 
property  exchange  »irith  CPI  under  the 
terms  of  a  Real  Estate  Exchange 
Agreement.  The  proposed  exchange  is 
also  contingent  upon  the  Department's 
approval  of  the  arrangement  and 
requires  that  the  parties  warrant  or 
adhere  to  environmental  laws  and 
regulations  afiiscting  the  respective 


Properties.  It  is  represented  that  the 
exchai>ge  will  not  affect  the  present  use 
of  the  Property,  the  Amended  Lease,  or 
M.  FortunofTs  obligations  under  the 
Escrow  Agreement 

Because  of  the  nature  of  the 
modification  discussed  above,  the 
Department  has  determined  that  the 
exemptive  relief  provided  under  PTE 
93-8  u  BO  longer  available.  Tberafbre, 
the  Department  has  decided  to  publish 
a  new  exmption  whidi,  if  gras^d. 
would  amend  PTE  93-8  by  allowing  the 
Plans  to  leaae  the  Substitiite  Pmperty  to 
FF7  along  with  the  remaini^  Property 
under  the  provisions  of  tlM  Amended 
Leeae.  In  effect,  tke  new  propoaed 
exemption  will  incorporate  by  reference 
many  of  the  bets,  representations  and 
continuing  conditions  that  are 
contained  in  PTE  93-8.  However,  the 
propoaed  exemption  will  iK>t  cover  FIS's 
uae  of  space  in  the  Property  pureuant  to 
the  terms  of  the  License  as  such 
arrangement  has  been  taminated. 

m. 


>  Tlie  Subctitute  Piop«ty  thai  will  be  aoqidrad  tiy 
the  Plan*  meanire*  appraxinutely  358  feel  by  47 
foot  and  70  feet  by  43  feel  for  a  total  of  19,836 
square  feel.  The  approximate  dimeiuions  of  the 
Exchange  Property  are  50  feet  by  367  feet  or  a  total 
of  18,350  square  feet. 


Bernard  Goodman,  MAI,  CRE,  and 
Matthew  J.  Guzowski,  MAI, 
independent  apixaisers  (the  Appraiser), 
who  are  afBlieted  with  the  appraisal 
firm  of  Goodman-Marks  Associates,  Inc., 
located  in  Mineola,  New  York,  have 
addressed  the  economic  impact  of  the 
Exchange  Property  and  the  Substitute 
Property  in  an  appraisal  report  dated 
September  9, 1997.  The  Appraisers  note 
that  the  Exchange  Property  and  the 
Substitute  Property  are  currently  part  of 
laiger  parcels  of  real  property  that  are 
zoned  for  industrial  use.  The  Appraisers 
state  diat  it  is  rare  that  parcels  of  such 
size  are  maiiceted  in  industrial-zoned 
areas  and  that  their  utility  can  only  be 
realized  by  the  adjoining  land  users. 
Further,  because  there  are  no 
comparable  sales  of  similarly-sized 
parcels  of  real  property  in  the  area  to 
formulate  the  basis  for  determining  the 
fair  market  values  of  the  Substitute 
Property  and  the  Exchange  Property,  as 
"standalone  parcels,"  the  Appraisers 
state  that  neither  parcel  would  have  any 
marketable  v^ue  and  that  to  determine 
such  values  wotild  be  very  speculative. 
However,  because  both  parcels  are  of 
virtually  the  same  size  and  are  located 
in  the  same  immediate  area,  the 
Appraisers  conclude  that  they  are  of 
eqiial  value. 

In  addition  to  opining  on  the 
respective  &ir  mailEet  values  of  the 
Exchange  Property  and  the  Substitute 
Property,  the  Appraisers  have 
determined  that  as  of  September  6, 
1997,  the  Property  would  have  a  fair 
market  value  of  $6.2  million.  Moreover, 
as  of  that  date,  the  Appraisers  have 
estimated  the  fair  muket  rental  value  of 


the  Property  at  $8.50,  gross,  per  square 
foot  of  building  area,  or  $5.06  net  rent 
per  square  foot  of  building  area. 

Thus,  as  a  rESult  of  the 
immarketability  of  the  Substitute 
Property  as  a  stand  alone  strip  of  teal 
property  and  its  size  in  relation  to  the 
Property,  the  Appraisers  have 
determined  that  the  acquisition  by  the 
Plans  of  the  Substitute  Property  will 
have  a  minimal  effect  on  the  feir  market 
value  or  the  feir  maricet  rental  value  of 
the  Property.  The  Appraisers  note  that 
the  benefit  to  be  derived  by  the  Plans 
from  the  exchai^  will  be  the 
availability  of  additional  paU^  speoas 
which  will  be  in  closer  proximity  to  &e 
warehouse  fecility.  The  aquaring  off  of 
the  Property  will  crsale  a  aote 
convenient  use  for  thoee  "^'^rring  the 
warriiouse. 


Mr.  Browde  represento  that  he  has 
investigated  real  estate  and  economic 
considerations  relating  to  the  pn^xised 
.exchange  transaction  and  has  concluded 
that  it  will  benefit  the  Plans  by 
enhancing  the  value  of  the  Property.  In 
this  regard,  Mr.  Browde  notes  that  the 
Substitute  Property  and  the  Exchange 
Property  are  of  nearly  the  same  size. 
After  the  land  exchange,  the  total  land 
area  of  the  Property  aaaentially  will  be 
the  same  but  wrill  restih  in  a  net  incteasij 
of  approximately  2.300  square  faet  of 
space.  By  eliminating  the  pole,  the 
Property  will  become  regular  in  sh^M 
and  more  suitable  for  use. 

Mr.  Browde  also  states  that  a  regular- 
shaped  parcel  of  real  estate  has  more 
value  than  one  that  is  oddly-shaped.  In 
this  regard,  he  states  that  the  Substitute 
Property  would  allow  two  rows  of 
parking  in  the  same  space  which 
formerly  accomnaodated  only  oite  row  of 
parallel  parking,  thereby  increasing  the 
nimiber  of  legal  parking  spaces  at  the 
Property  by  26.  This  additional  benefit 
would  be  a  desirable  consequence  of  the 
exchange. 

Further,  Mr.  Browde  represents  that 
the  warehouse  on  the  Property  could  be 
expanded  to  a  greater  extent  than  at 
present  because  the  land  exchange 
would  now  provide  a  greater  rti«tanre 
between  the  new  property  line  and  the 
exterior  walls  of  the  building's  north 
side.  He  also  notes  that  the  land 
exchange  would  be  without  cost  to  the 
Plans,  other  than  transaction  costs 
which  are  not  expected  to  exceed 
$3,000. 

Finally.  Mr.  Browde  notes  that  since 
the  granting  of  PTE  93-8.  all  of  the 
terms  and  conditions  of  the  Amended 
Lease,  the  Letter  of  Credit  and  the 
Escxow  Agreement  have  been  complied 
with  by  the  parties.  Mr.  Browde  also 
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represents  that  there  have  been  no 
defaults  or  delinquencies  under  the 
Amended  Lease. 

V.  Other  ModificatioBs 

A.  Plan  Information 

In  addition  to  the  above,  the 
Applicants  have  provided  updated 
information  concerning  the  Plans.  In 
this  regard,  the  Applicants  note  that  the 
Croup  A  Plan  had  1.328  participants  as 
of  December  31 .  1996  and  total  asaeU 
having  a  £air  market  value  of 
$19,963,124  as  of  August  31. 1997.  In 
addition,  the  Applicants  represent  that 
the  Group  B  had  1.302  participants  as  of 
December  31,  1996  and  total  assets 
having  a  Eur  market  value  of 
$10,6M.lS5u  of  August  31.  1997. 
Further.  tlmApplicants  state  that  the 
Profit  Sharing  Plan  had  1,090 
participants  as  of  January  31, 1997  and 
total  assete  having  a  fair  oaarket  value  of 
approximately  $10,471,276  a*  of  August 
31. 1967.* 

B.  Stock  OwnanMp 

The  Applicants  state  that  subsequent 
to  the  granting  of  PTE  93-8.  FF] 
underwent  a  stock  reclassification  to 
create  two  classes  of  stock— Class  A 
voting  stock  and  Class  B  non-voting 
stock.  On  June  24, 1994.  a  stock 
dividend  of  408  Class  B  shares  was 
declared  to  holders  of  Class  A  shares. 
Mr.  Fortunoff  gifted  236  of  these  shares 
to  the  Alan  Fortunoff  Grantor  Retained 
Annuity  Trust  and  sold  seven  shares  to 
each  of  his  six  children.  Mrs.  Fortunoff 
gifted  88  Class  B  shares  to  the  Helene 
Fortunoff  Grantor  Retained  Annuity 
Trust  and  sold  seven  shares  to  each  of 
the  Fortunoff  children.  The  Fortunoff 
children  are  beneficiaries  under  both 
trusts. 

At  present,  the  Applicants  noie  that 
all  of  the  Class  A  voting  shares  are 
owned  by  Alan  and  Helene  Fortunoff. 
The  FFJ  Class  B  non-voting  shares  are 
distributed  as  follows:  Alan  Fortunoff 
Grantor  Retained  Axuuity  Trust.  236 
shares:  Helene  Fortunoff  Grantor 
Retained  Annuity  Tr\ist.  88  shares:  and 
each  of  the  Fortunoff  children,  14 
shares.  Leonard  L«ibman  is  the  sole 
trustee  of  each  of  the  trusts. 

Also  since  PTE  93-8  was  granted,  the 
Applicants  point  out  that  M.  Fortunoff 
has  bad  a  change  in  stock  ownership. 
Although  Mr.  Fortunoff  does  not  hold 
any  elective  offices  writh  M.  Fortunoff 
and  does  not  directly  own  any  shaiw  of 


its  capital  stock,  the  Applicants  explain 
that  he  is  one  of  three  co-executore  of 
the  Estate  of  Mar|orie  Mayrock,  which 
owns  49.6  percent  of  M.  FortunofTs 
capital  stock.  The  Applicants  further 
explain  that  both  Mr.  and  Mrs.  Fortunoff 
are  co-trustees  under  three  trusts  which 
each  hold  5%  shares  of  Mr.  FortunofTs 
capital  stock  for  the  benefit  of  the 
Mayrock  children.  On  July  31, 1996,  a 
distribution  of  4.25  shares  was  made 
from  the  EsUte  of  Mar)orie  Mayrock  to 
each  of  the  Mayrock  children  for  a  total 
distribution  of  12.75  aharaa. 


'Piiiiiip—  Umm  valuaUons.  11  tbould  ba  noted 
thai  th*  prapwty.  valiMd  ■(  S«.2  million  l>y  Iha 
Apfmis*nMofSa|K«BbOT0.  1987.  npi— nU 
12.41  paicaol  of  tba  ■■■■<■  of  Dm  Croup  A  Plan. 
23.22  pMcaot  of  Hw  MMd  of  th«  Group  B  PUn  and 
11.M  paRMM  of  tha  aMaU  of  tha  Prollt  Sharing 


Notice  of  the  propoeed  exemption 
will  be  sent  by  first  daas  mail  to  each 
participant  in  the  Plans  within  15  days 
of  the  publication  of  the  pending 
exemption  in  the  Federal  Register.  The 
notice  will  contain  a  copy  of  the 
propoeed  exemption  as  published  in  the 
Federal  Register  and  a  supplemental 
statement,  as  required  pursuant  to  29 
CFR  2570.43(bK2).  The  supplemental 
statement  will  Inform  interested  persons 
of  their  right  to  comment  on  and/or  to 
request  a  hearing  with  respect  to  the 
pending  exemption.  Comments  and 
hearing  requests  regarding  the  proposed 
exemption  will  be  due  45  days  from  the 
publication  of  the  notice  of  propoeed 
exemption  in  the  Federal  Register. 

GeBeralliifcriaH— 

The  attention  of  interacted  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act. 
which  require,  among  other  things,  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  £i^on  in 
accordance  with  section  404raMlXB)  of 
the  Act:  nor  does  it  afiiect  the 
requirements  of  section  401(a)  of  the 
Code  that  the  plan  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(bH3)  of  the 
Act  and  section  4975(cXlKF)  of  the 
Code: 

(3)  Before  an  exemption  can  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(cX2)  of  the  Coda,  the 


Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interest  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  righu  of  participanU 
and  beneficiaries  of  the  plan; 

(4)  This  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions.  Furthermore,  the  tact  that  a 
transaction  is  subject  to  an 
administrative  or  sUtutory  exempdon  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(5)  This  propoeed  exemption,  if 
granted,  is  sul^ect  to  the  express 
condition  that  the  Summary  of  Facts 
and  Representations  set  forth  in  the 
notice  of  proposed  exemption  relating  to 
PTE  93-8.  as  amended  by  this  notice, 
accurately  describe,  where  relevant,  the 
material  terms  of  the  transactions 
consununated  pursuant  to  that 
exemption. 


All  intaraated  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  15  days  after 
the  publication  of  this  proposed 
exemption  in  the  Padaral  lagirtar.  All 
comments  will  be  made  a  part  of  the 
record.  Comments  received  will  be 
available  for  public  inspection  with  the 
referenced  applications  at  the  address 
set  forth  above. 


Based  on  the  facts  and  representations 
set  forth  in  the  applicatfon.  the 
Department  is  considering  granting  the 
requested  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(cK2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836,  August  19. 1990). 

If  the  proposed  exemption  is  granted, 
restrictions  of  sections  406(a).  406  (b)(1) 
and  (bM2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(cXl)  (A)  throi^  (E)  of  the  Code, 
shall  not  apply  to  the  leasing  by  the 
Plans  to  FFJ,  under  the  provisions  of  the 
Amended  Lease  described  in  PTE  93-6. 
of  certain  Substitute  Property,  acquired 
by  the  Plans  through  a  third  party 
exchange,  as  well  as  all  remaining  real 
estate  which  constitutes  the  Property, 
provided  the  following  conditions  are 
met: 

(a)  The  terms  of  the  Amended  Lease 
remain  at  leaot  as  Cavorable  to  the  Plana 
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as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party, 
(b)  The  independent  fiduciary — 
(i)  Determines  that  the  acquisition  and 
subsequent  leasing  of  the  Substitute 
Property  by  the  Plans  under  the 
Amended  Lease  are  in  the  best  interest 
of  the  Plans  and  their  participants  and 
beneficiaries: 

(ii)  Monitors  and  enforces  compliance 
with  the  terms  and  conditions  of  the 
Amended  Lease,  the  Escrow  Agreement 
and  the  new  exemption,  at  all  times; 
and 

(iii)  Appoints  one  or  more 
independent  fiduciaries  to  resolve  any 
conflicts  of  interest  which  may  develop 
among  the  Plans  with  respect  to  the 
Amended  Lease,  the  Escrow  Agreement, 
the  Property,  or  the  Plans'  reapective 
interests  therein. 


Signed  at  Washington,  D.C.,  tliis  16th  day 
of  Decemberl  997. 
Ivan  L.  Straafisld. 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Adminigbxttion. 
U.S.  Department  of  Labor. 
[FR  Doc.  97-33180  Filed  12-1^-97;  8:45  am] 
aaXINQ  CODE  4S10-3S-M 
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(c)  The  fair  market  value  of  the 
proportionate  interests  held  by  each 
Plan  in  the  Property  as  a  whole 
following  the  exchange  transaction  does 
not  exceed  25  percent  of  each  Plan's 
assets. 

(d)  The  Property,  the  Exchange 
Property  and  the  Substitute  Property  are 
all  appraised  by  qualified,  independent 
appraisers  prior  to  the  consummation  of 
the  exchange  transaction. 

(e)  The  Base  Rent  for  the  Property  is 
adjusted  annually  by  the  independent 
fiduciary  based  upon  an  independent 
appraisal  of  such  Property. 

(f)  FFJ  incurs  all  real  estate  taxes  and 
other  costs  which  are  incident  to  the 
Amended  Lease. 

(g)  The  Escrow  Agreement  is 
maintained  by  M.  Fortimoff,  in  favcw  of 
the  Plans,  as  security  for  FFJ's  rental 
obligations  under  the  Amended  Lease. 

The  availability  of  this  proposed 
exemption-is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  the 
application  for  exemption  are  true  and 
complete  and  accurately  describe  all 
material  terms  of  the  transactions.  In  the 
case  of  continuing  transactions,  if  any  of 
the  material  facts  or  representations 
described  in  the  application  change,  the 
exemption  will  c^ase  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  an  application  for  a  new 
exemption  must  be  made  to  the 
Department 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  ffsxA  PTE  93- 
8.  refer  to  the  proposed  exemption, 
grant  notice  and  technical  correction 
notice  which  are  cited  above. 


Administralion 

ProMbHed  Trvnnctlon  Eiwmption  97- 
63;  Exemption  AppHcMon  No. 
&-l01St.  et  ai.;  Qrant  of  Indfvidiiai 
EMmpNont;  SM»  SlTMl  BmiIc 

AOENCV:  Pensfon  and  Welfare  Benefits 
Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 


This  document  contains 
exemptions  issued  by  the  Department  of 
Lt^r  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Intonal  Revenue  Code  of  1986  (the 
Code). 

Notices  wwe  published  in  the  Federal 
■egiakii  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  tiie  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemgtions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  compiled  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 


Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570.  Subpart  B  (55  FR  32836. 
32847.  August  10. 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

State  Straol  Boric  ODd  Tlwt 

lis 


[Prohibited  Trusaction  Exemption  97-63; 
Applicatioa  No.  D-101S9 

Exemption 

The  restrictions  of  sectfons 
406(aXlXA)  tiirough  (D)  and  406(b)(1) 
and  (bK2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975(c)(lKA)  tiirough  (E)  of  Uie  Code.* 
shall  not  apply  to  the  lending  of 
securities  to  State  Street  Bank  and  Trust 
Company  (State  Street),  acting  through 
its  Financial  Markets  Group  (FMG) 
(formeriy  the  Money  Market  Division  of 
the  Capital  Markets  Area)  or  acting 
through  any  other  division  or  U.S. 
affiliate  of  State  Street  that  is  a 
successor  to  the  activities  of  FMG;  and 
shall  not  apply  to  the  lending  of 
securities  to  any  U.S.  registered  broker- 
dealers  affiliated  with  State  Street  (the 
Affiliated  Broker  Dealers)  ^  by  employee 
benefit  plans  (the  Client  Plans  or  the 
Client  Plan),  including  commingled 
investment  funds  holding  plan  assets  for 
which  State  Street,  through  its  Master 
Trust  Services  Division  (the  Trust 
Division)  acts  as  directed  trustee  or 
custodian,  and  for  which  State  Street, 
through  ite  Global  Securities  Lending 
Division  or  any  other  similar  division  of 
State  Street  or  U.S.  affiliate  of  State 
Street  or  of  its  parent  (collectively,  GSL) 
acts  as  securities  lending  agent  (or  sub- 
agent):  and  shall  not  apply  to  the  receifrt 
of  compensation  by  GSL  in  connection 
with  the  transactions;  provided  that  the 
following  conditions  are  met 

a.  Neither  State  Street,  the  SSB  Group, 
GSL,  nor  any  other  division  or  affiliate 
of  State  Street  has  or  exercises 


'  For  purpoaa*  of  thii  examption.  raferanoaa  to 
specific  provisioas  of  Title  I  of  the  Act.  iinlaaa 
otherwise  specified,  refer  also  to  the  conespondii^ 
provisions  of  the  Code. 

'  FMG,  any  division  or  U.S.  affiliate  of  State  Straat 
that  becomes  a  successor  to  the  activities  of  FMG, 
and  the  Affiliated  Broker  Dealers  are  coUectivily 
raferrad  to.  herein,  as  the  SSB  Group. 
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discretionary  authority  or  control  with 
respect  to  the  investment  of  the  assets 
of  Client  Plans  involved  in  the 
transaction  (other  than  with  respect  to 
the  investment  of  cash  collateral  after 
securities  have  been  loaned  and 
collateral  received)  or  renders 
investment  advice  (within  the  meaning 
of  29  CFR  2510.3-21(c))  with  respect  to 
such  assets,  including  decisions 
concerning  a  Client  Plan's  acquisition  or 
disposition  of  securities  available  for 

loan; 

b.  Before  a  Client  Plan  participates  in 
a  securities  lending  program  and  before 
any  loano(  securities  to  the  SSB  Group 
is  effected,  the  fiduciary  of  such  plan 
who  is  ij^pendent  of  State  Street.  GSL. 
the  SSB  Group,  and  any  other  division 
or  affiliate  of  Stale  Street  must  have: 

(1)  Authorized  and  approved  the 
securities  lending  authorization 
agreement  with  GSL  (the  Agency 
Agreement),  where  GSL  is  acting  as  the 
direct  securities  lending  agent;  or 

(2)  Authorized  and  approved  the 
primary  securities  lending  authorization 
agreement  (the  Primary  Lending 
Agreement)  with  the  primary  lending 
agent,  where  GSL  is  lending  securities 
under  a  sub-agency  arrangement  with 
the  primary  lending  agent  ^:  and 

(3)  Approved  the  general  terms  of  the 
securities  loan  agreement  (the  Loan 
Agreement)  between  such  Client  Plan 
and  the  borrower,  the  SSB  Group,  the 
specific  terms  of  which  are  negotiated 
and  entered  into  by  GSL; 

c.  A  Client  Plan  may  terminate  the 
Agency  Agreement  or  the  Primary 
Lending  Agreement  at  any  time,  without 
penalty  to  such  plan,  on  five  (5) 
business  days  notice; 

d.  The  Client  Plan  will  receive  firom 
the  SSB  Group  (either  by  physical 
delivery  or  by  book  entry  in  a  securities 
depository,  wire  transfer  or  similar 
means)  by  the  cloiie  of  business  on  or 
before  the  day  the  loaned  securities  are 
delivered  to  the  SSB  Group,  collateral 
consisting  of  cash,  securities  issued  or 
guaranteed  by  the  U.S.  Government  or 
its  agencies  or  instrumentalities,  or 
irrevocable  bank  letten  of  credit  issued 
by  a  person  other  than  State  Street  or  an 
affiliate  thereof,  or  any  combination 


>  TIm  Dapvlimnt.  harvin.  it  not  providing  rallaf 
for  MCuritiM  tanding  transaction*  engaged  in  by 
primary  landing  agents,  other  than  GSL.  beyond 
that  provided,  pursuant  (o  Prohibited  Traitsaction 
CUm  Exemption  81-6  (PTCE  81-«)  and  Prohibited 
Transaction  Claat  Exemption  82-63  (PTCE  82-63). 
PTCE  81-«  waa  grviled  46  FR  7527.  January  23. 
1981.asamend«ialS2FR  187M.  May  19.  1987. 
The  Notice  of  PropoMd  Exemption  (or  application 
numbers  D-SS9a  and  D-S77e  was  published  at  46 
FR  10570.  February  3.  1961.  PTCE  82-63  was 
granted  47  FR  14604.  April  6.  1982.  The  Notice  of 
Proposed  Class  Exemption  was  published  at  46  FR 
7518.  January  23, 1961,  as  amended  at  46  FR  10S70. 
February  3. 1961. 


thereof,  or  other  collateral  permitted 
under  PTCE  81-6  (as  amended  from 
time  to  time  or.  alternatively,  any 
additional  or  superseding  class 
exemption  that  may  be  issued  to  cover 
securities  lending  by  employee  benefit 
plans); 

e.  The  market  value  of  the  collateral 
must,  as  of  the  close  of  business  on  the 
preceding  business  day,  initially  equal 
at  least  102  percent  (102%)  of  the 
market  value  of  the  loaned  securities.  If 
the  market  value  of  the  collateral  falls 
below  100  percent  (100%)  (or  such 
greater  percentage  agreed  to  by  the 
parties)  of  the  loaned  securities.  GSL 
will  require  the  SSB  Group  to  deliver 
additional  collateral  by  the  close  of 
business  on  the  following  day  such  that 
the  market  value  of  the  collateral  will 
again  equal  at  least  102  percent  (102%), 
The  Loan  Agreement  will  give  the  Client 
Plans  a  continuing  security  interest  in. 
title  to.  or  the  rights  of  a  secured 
creditor  with  respect  to  the  collateral 
and  a  lien  on  the  collateral.  GSL  will 
monitor  the  level  of  the  collateral  daily; 

f.  All  GSL's  procedures  regarding  the 
sectirities  lending  activities  will  at  a 
minimum  conform  to  the  applicable 
provisions  of  PTCE  81-6  and  PTCE  82- 

g.  State  Street  will  agree  to  indemnity 
and  hold  harmless  each  lending  Client 
Plan  (including  the  sponsor  and 
fiduciaries  of  such  Client  Plan)  against 
any  and  all  damages,  losses,  liabilities, 
costs,  and  expenses  (including 
attorneys'  fees)  which  the  Client  Plan 
may  incur  or  suffer  directly  arising  out 
of  the  lending  of  the  securities  of  such 
Client  Plan  to  the  SSB  Group; 

h.  The  Client  Plan  will  receive  the 
equivalent  of  all  distributions  made  to 
holders  of  the  borrowed  securities 
during  the  term  of  any  loan,  including, 
but  not  limited  to.  cash  dividends, 
interest  payments,  shares  of  stock  as  a 
result  of  stock  splits  and  rights  to  *" 
purchase  additional  securities,  or  other 
distributions: 

i.  Prior  to  any  Client  Plan's  approval 
of  the  lending  of  its  securities  to  the  SSB 
Group,  a  copy  of  the  Notice  of  Proposed 
Exemption  (the  Notice)  and  a  copy  of 
the  final  exemption  will  be  provided  to 
the  Client  Plan; 

j.  Only  Client  Plans  with  total  assets 
having  an  aggregate  market  value  of  at 
least  $50  million  will  be  permitted  to 
lend  securities  to  the  SSB  Group; 

k.  The  terms  of  each  loan  of  securities 
by  the  Qient  Plans  to  the  SSB  Group 
will  tie  at  least  as  favorable  to  such 

Eilans  as  those  of  a  comparable  arm's- 
ength  transaction  between  unrelated 
parties: 

1.  Each  Client  Plan  will  receive 
monthly  reports  on  the  transactions. 


including  but  not  limited  to  the 
information  described  in  paragraph  26 
of  the  Notice,  so  that  an  independent 
fiduciary  of  such  plan  may  monitor  the 
securities  lending  transactions  with  the 

SSB  Group; 

m.  Before  entering  into  the  Loan 
Agreement  and  before  a  Client  Plan 
lends  any  securities  to  the  SSB  Group, 
an  independent  fiduciary  of  such  Client 
Plan  will  receive  sufficient  information, 
concerning  the  financial  condition  of 
State  Street,  including  but  not  limited  to 
audited  and  unaudited  financial 
statements  of  State  Street's  parent 
corporation;  and 

n.  The  SSB  Group  will  provide  to  a 
Client  Plan  prompt  notice  at  the  time  of 
each  loan  by  such  plan  of  any  material 
adverse  cheoiges  in  State  Street's 
financial  condition,  since  the  date  of  the 
most  recently  furnished  financial 
statements. 

For  a  complete  statement  of  the  facta 
and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  October  2, 1997,  62  FR  51684. 
FOR  FURTHER  INFORMATKM  COHTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-6883  (This  is  not  a 
toll-free  number.) 

Cro«vn  American  Properties  UF., 
Retirement  Sevings  Plan  (the  Plan), 
Located  in  Johnstown,  PA 

[Prohibited  Transaction  Exemption  No.  97- 
54;  Exenvption  Application  No.  D-104541 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2).  and  section  407(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code,  shall  not 
apply  to  the  purchase,  holding  or  sale 
by  participant-directed  accounts  in  the 
Plan  of  shares  of  Crown  American 
Realty  Trust  (the  Crown  REIT),  an 
affiliate  of  Cro%vn  American  Properties 
LP.  (Crown  American),  the  Plan's 
sponsor  and,  as  such,  a  party  in  interest 
with  respect  to  the  Plan,  provided  that 
the  following  conditions  are  met: 

(A)  Any  purchase  or  sale  of  the  Crown 
REIT  shares  by  a  participant  account  (an 
Account)  is  made  solely  in  accordance 
with  the  directions  of  the  participant 
whose  account  is  making  the  purchase 
or  sale; 

(B)  Immediately  following  any 
purchase  of  the  Crown  RETT  shares  by 
an  Account,  the  percentage  of  the  total 
value  of  the  Account  invested  in  the 
Crown  REIT  shares  does  not  exceed  25 
percent,  as  measured  based  on  the  value 
of  the  assets  held  by  such  Account  as  of 
the  close  of  the  prior  business  day; 
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(C)  Compliance  with  the  terms  and 
conditions  of  this  exemption,  including 
the  25  percent  limit  described  in 
Paragraph  (B)  above,  is  monitored  by 
PNC  BaJok.  National  Association,  as  the 
Plan's  triistee.  which  is  independent  of 
the  Crown  RETT  and  Crown  American  or 
any  affiliate  thereof; 

(D)  With  respect  to  any  decisions 
made  by  a  Plan  participant  for  a 
purchase  or  sale  of  Crown  RETT  shares 
by  an  Account,  neither  Crown 
^Jnarican.  PNC.  nor  any  of  their 
affiliates  has  discretionary  authority  or 
control  with  respect  to  the  investment  of 
the  Plan  assets  involved  in  the 
transaction,  other  than  as  required  for 
PNC  to  monitor  and  enforce  compliance 
with  the  25  percent  limit  described  in 
Paragraph  (C)  above,  or  rendera  any 
investment  advice  (within  the  meaning 
of  2',*  CFR  2510.»-21(c)J  with  respect  to 
those  assets; 

(E)  All  purchases  and  sales  of  the 
Crown  RETT  shares  by  the  Plan  are 
executed: 

(1)  For  cash: 

(2)  On  the  national  exchange  on 
Mthich  the  Crown  REIT  shares  are 
primarily  traded  (the  Primary 
Exchange);*  and 

3)  At  the  prevailing  market  price  for 
the  Crown  RETT  shares  on  the  Primary 
Exchange  at  the  time  of  the  transaction; 

(F)  Notwithstanding  the  provisions 
contained  in  (E)  above,  purchases  and 
sales  of  the  Crown  RETT  shares  may 
occur  between  the  Accounts  within  the 
Plan  in  order  to  avoid  brokerage 
commissions  and  other  transaction 
costs,  provided  that  the  price  received 
by  each  Account  is  equal  to  the  closing 
price  for  the  Crowm  RETT  shares  on  the 
Primary  Exchange  on  the  date  of  the 
transaction: 

(G)  Crown  American  mainfaigff  {qt  g 
period  of  six  yean  the  records  necessary 
to  enable  the  persons  described  below 
in  paragraph  (H)  to  determine  whether 
the  conditions  of  this  exemption  have 
been  met.  except  that  (1)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if.  due  to  circumstances 
beyond  the  control  of  Crown  American, 
the  records  are  loet  or  destroyed  prior  to 
the  end  of  the  six-year  period,  and  (2) 
no  party  in  interest  other  than  Qown 
American  or  affiliate  shall  be  subject  to 
the  civil  penalty  that  may  be  assessed 
under  section  502(i)  of  the  Act  or  to  the 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  the  Code  if  the  records  are  not 
maintained  or  are  not  available  for 
examination  as  required  by  paragraph 
(H)  below;  and 


*  The  Primary  Exchange  is  cunvoUy  the  New 
Yock  Stock  Exdui«e  (NYSE). 


(H)(1)  Except  as  provided  below  in 
paragraph  (H)(2)  and  notwithstanding 
any  provisions  of  section  504(a)(2)  of 
the  Act,  the  records  referred  to  in 
paragraph  (G)  are  imconditionally 
available  at  their  ciistomary  location  for 
examination  during  normal  business 
hows  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service. 

(ii)  Any  fiduciary  of  the  Plan  or  any 
duly  authorized  employee  or 
representative  of  such  fiduciary,  and 

(iii)  Any  participant  or  beneficiary  of 
the  Plan  or  duly  authorized  employee  or 
representative  of  such  participant  or 
beneficiary; 

(2)  None  of  the  persons  described  in 
paragraph  (H)(1)  (ii)  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
crown  American,  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  die  notice  of 
proposed  exen^ition  published  on 
October  2. 1997  at  62  FR  51693. 

Written  Comments:  The  applicant 
submitted  a  comment  letter  noting  that 
Condition  (F)  in  the  notice  of  proposed 
exemption  (the  Proposal)  refras  to  the 
NYSE,  which  is  an  undefined  term  in 
the  text  of  the  operative  language  of  the 
Proposal.  The  term  "NYSE"  is  defined 
in  paragraph  3  of  the  summary  of  facts 
and  representations  for  the  Proposal  (see 
62  FR  at  51694)  as  being  the  New  Yoric 
Stock  Exchange,  which  is  currently  the 
Primary  Exchange  for  purposes  of  the 
requiranents  contained  in  Condition 
(EM2)  and  (E)(3)  as  well  as  Condition 
(F).  Thus,  the  Department  has  deleted 
the  reference  to  "NYSE"  in  Condition 
(F)  and  substituted  the  term  "Primary 
Exchange"  in  order  to  be  consistent 
with  other  references  to  that  term  in  the 
exemption  text  (also  see  footnote). 

The  applicant's  letter  has  also 
provided  some  minor  clarifications  for 
the  record,  as  discussed  in  the  summary 
of  facts  and  representations  for  the 
Proposal,  concerning  the  average  daily 
trading  volume  of  the  Cro%vn  RETT 
shares,  the  current  percentage 
ownerahip  of  CroMm  American,  and  the 
outstanding  stodc  of  the  Crown  RETT. 
Interested  persons  may  obtain  copies  of 
this  information  from  the  exemption 
application  file,  which  is  available  to 
the  public  in  the  Public  Disclosure 
Room  of  the  Pension  and  Wel&re 
Benefits  Administration,  Room  N-5638. 
U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210. 


FOR  FURTHBt  MFORMAT10N  COMTACr.  Mr. 
E.  F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

Valley  Forge  Consnhfa^  Cnpnratiaa. 
Profit  Sharing  Trust  (the  Plea),  LocMad 
ia  King  of  Pmaaia,  PA 

(Prohibited  Transaction  Exemption  97-65; 
Exemption  Applicatioo  No.  I>-1046e] 

Exemption 

The  restrictions  of  sections  406(a), 
406(bKl)  and  (bX2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  sale  of  a  fint  mortgage  note 
(the  Note)  by  the  individually-directed 
account  (the  Account)  in  the  Plan  of 
Steven  R.  Eyer  to  Mr.  Eyer.  provided— 

(a)  The  terms  of  the  transaction  are  at 
least  as  favorable  to  the  Account  as 
those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party. 

(b)  The  Account  is  not  required  to  pay 
any  fiaes.  commissions  or  other  expenses 
in  connection  with  the  sale. 

(c)  The  sale  of  Note  represents  a  one- 
time transaction  for  cash. 

(d)  The  fair  market  value  of  the  Note 
is  determined  by  a  qualified, 
independent  appraiser. 

(e)  As  consideration  for  the  Note,  the 
Account  receives  an  amount  that  is  no 
less  than  the  fair  market  value  of  the 
Note  as  of  the  date  of  the  sale. 

For  a  more  complete  statement  of  the 
fects  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  20, 1997  at  62  FR  54478. 
FOR  FURTHER  mrontAvon  contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881,  (This  is  not 
a  toll-free  number.) 

Profit  Sharing  Keogh  Plan  of  Richard  D. 
^'^^ckeiiiam.  Esq.  (the  Plan).  Located  !■ 
Schenectady,  New  York 

[Prohibited  TransacticHi  Exemption  07-66; 
Exemption  Applicatian  No.  D-lOSOSj 

Exemption 


The  sanctions  resulting  from  die 
application  of  section  4975  of  the  Code, 
Iqr  reason  of  section  4975(c)(lKA) 
through  (E)  of  the  Code,  shall  not  apply 
to:  (1)  Two  loans  (the  Loans)  (the  Loans) 
totaling  $50.000 1^  the  Plan  to  Mr. 
Richard  D.  Wickerfaam  (Mr. 
Wickerham).  a  disqualified  person  with 
respect  to  the  Plan,  and  (2)  the  personal 
guarantee  of  the  Loans  by  Mr. 
Wickerham,  provided  the  following 
conditions  are  satisfied:  (1)  The  tenns  of 
the  Loans  are  at  least  as  fevorable  to  the 
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Plan  a«  those  obtainable  in  arm's-length 
tranaactions  with  an  unrelated  party;  (b) 
the  Loans  do  not  exceed  25%  of  the 
asseU  of  the  Plan;  (c)  the  first  Loan 
(Loan  1)  is  seciired  by  a  second 
mortgage  on  certain  real  property  which 
has  been  appraised  by  a  qualified 
independent  appraiser  to  have  a  fair 
market  value  not  less  than  150%  of  the 
amount  of  Loan  1  plus  the  balance  of 
the  first  mortgage  which  it  secures;  (d) 
the  second  Loan  (Loan  2)  is  secured  by 
certain  personal  property  which  has  a 
foir  manet  value,  as  determined  by  a 
qualified  independent  appraiser,  of  not 
less  than  200%  of  Loan  2;  (e)  the  Wr 
market  value  of  the  collateral  remains  at 
least  equal  to  the  percentages  described 
In  conaltions  (c)  and  (d).  above, 
throughout  the  duration  of  the  Loans; 
and  (OMr.  Wlckerham  is  the  only  Plan 
participant  to  be  affected  by  the  Loan 
transactions.' 

For  a  more  complete  statement  of  the 
facts  and  represenUtions  supporting  the 
Department's  decision  to  grant  this 
exemption,  refior  to  the  notice  of 
proposed  exemption  published  on 
November  4.  1997  at  62  FR  59742. 
TOR  FURTMER  MFORMATION  CONTACT:  Gary 
H.  L«fkowitz  of  the  Department, 
telephone  (202)  219-8881.  <Thi«  i«  not 
a  toll-b-ee  number.) 

GanarailnfiBrmatioii 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  firom  certain  other 
provisions  to  which  tlje  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act 
and/or  the  Code,  including  statutory  or 
administrative  exemptions  and 


transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  ecK:h 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  D.C.  thU  leth  day 
of  December,  1M7. 


DinctorofSxmmption  Daterminatioru. 
Pension  and  Welfare  Benefits  Adminittmtion, 
Department  of  Labor. 
IFR  Doc.  97-33181  Filed  12-18-07;  8:45  an) 


NAUOHAL  COMmOglOH  ON 
UBRARIES  AND  MFORMATION 
SCtEHCe. 

Sunshine  Act  Meeting 

TMC  OATS,  AND  PlACf :  29  January  1998. 
9:00  a.m.  to  4:00  p.m.;  30  January  1998. 
9:00  a.m.  to  3:00  p.m.;  Central  Arkansas 
Library  System.  100  Rock  Street.  Little 
Rock.  Arkansas. 

MATTCRS  TO  BE  OttCtiSSED:  NCLIS 
Planning  Meeting;  Day  1:  Focus  on  the 
Commissioners;  Day  2:  Focus  on  the 
Commission's  Action  Plan;  NCLIS 
Business  Meeting. 

To  request  further  information  or  to 
make  special  arrangements  for 
physically  challenged  persons,  contact 
Barbara  Whiteleather  (202-606-9200) 
no  later  than  one  week  in  advance  of  the 
meeting. 

Dated:  IS  Decmnber  1997 
JaMWUliaHS. 
Acting  Executive  Director.    . 
(FR  Doc.  97-33293  Filed  12-17-97;  9.22  am) 
■ajUNQCOoa  7a>7-*i-« 


>  Sine*  Mr.  Wickarham  it  tha  tola  owner  o(  the 
Plan  tpoosor  and  the  only  participani  in  the  Plan, 
there  it  no  jurisdiction  under  Title  I  of  the  ad 
purtuani  to  2«  CFR  2510.J-3(b).  However,  there  it 
iuritdictioa  under  Title  U  o(  the  Act  purauaot  to 
•action  4975  of  the  Coda. 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANHIES 

Meetings  of  HumanltiM  PwMi 

AOBICY:  National  Endowment  for  the 

Humanities. 

ACTION;  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvanfa  Avenue,  N.W., 
Washington,  D.C.  20506. 


FOR  FURTHER  MFORMATION  CONTACT: 
Nancy  E.  Weiss.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington.  D.C  20506;  telephone 
(202)  606-8322.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  may  be  obtained  by 
contacting  the  Endowment's  TDD 
terminal  on  (202)  606-8282. 
8UPfLaiB«TARY  MFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  tha 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets  an 
commncial  or  f^rianri*!  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
pOTton»l  nature  the  disclosuire  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19. 1993, 1  have  determined 
that  tUs  meeting  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

1.  Dote.- January  5, 1998. 
Tune:  8:30  a.m.  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Collaborative  Research 
for  Ancient  Qvilizations  submitted  to 
the  Division  of  Research  and  Education, 
for  projects  at  the  September  1, 1997 
deadline. 

2.  Dbte:  January  6. 1996. 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  430. 

Program:  This  meeting  will  review 
applications  for  Education  Development 
.    and  Demonstration  for  Interdisciplinary 
n,  submitted  to  the  Division  of  Research 
and  Education,  for  projects  at  the 
October  1. 1997  deadline. 

3.  Date:  January  6,  1998. 
Tfaie:  8:30  a.m.  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Collaborative  Research 
.    for  Non-Western  Cultures,  submitted  to 
the  Division  of  Research  and  Education, 
for  projects  at  the  September  1. 1997 
deadline. 

4.  Date:  January  7, 1998. 
Time:  8:30  a.m.  to  SKM)  pjn. 
Room:  315. 

Prograni:  This  meeting  will  review 
applications  for  Collaborative  Research 
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for  Literature  and  Related  Studies, 
submitted  to  the  Division  of  Research 
and  Education,  for  projects  at  the 
September  1.  1997  deadline. 

5.  Date:  January  8. 1998. 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  430. 
Program:  This  meeting  will  review 

applications  for  Education  Development 
and  Demonstration  for  Philosophy  and 
Religion,  submitted  to  the  Division  of 
Research  and  Education,  for  projects  at 
the  October  1, 1997  deadline. 

6.  Date:  January  12, 1998. 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  430. 
Program:  This  meeting  will  review 

applications  for  Education  Development 
and  Demonstration  for  Interdisciplinary 
I,  submitted  to  the Division  of  Research 
and  Education,  for  projects  at  the 
October  1, 1997  deadline. 

7.  Dote:  January  12, 1998. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  315. 
nogram:  This  meeting  will  review 

applications  for  Fellowship  Programs  at 
Independent  Research  Institutions, 
submitted  to  the  Division  of  Reseaich 
and  Education,  for  projects  at  the 
September  1, 1997  deadline. 

8.  Dote:  January  14. 1998. 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  430. 
Program:  This  meeting  will  review 

applications  for  Education  Development 
and  Demonstration  for  Anthropology, 
Archaeology,  and  Folklore,  submitted  to 
the  Division  of  Research  and  Education, 
for  projects  at  the  October  1. 1997 
deadline. 

10.  Date:  January  21, 1998. 

Time:  9:00  a.m.  to  5:00  p.nL 

Room:  430. 

ftt^grom:  This  meeting  will  review 
applications  for  Education  Development 
and  Demonstration  for  Literature, 
submitted  to  the  Division  of  Research 
and  Education,  for  projects  at  the 
October  1, 1997  deadline. 


66693 


Naw^RWeisa. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  97-33215  Filed  12-18-97;  8:45  am] 

I  COM  7S3S-01-M 


NATIONAL  LABOR  RELATIONS 
BOARD 

Privacy  Act  of  1974;  Publication  of 
Systam  of  Records 

AGENCY:  National  Labor  Relations  Board 
(NLRB). 

ACTION:  Revised  publication  of  Notice  of 
System  of  Records  NLRB-1,  Accounting 
Records — Financial. 


f:  The  Privacy  Act  of  1974,  as 
amended,  requires  that  each  agency 


publish  a  notice  of  a  proposed  new 
system  of  records,  as  well  as  proposals 
to  revise  existing  systems  of  records. 
This  notice  alters  an  existing  Privacy 
Act  system  of  records  notice  NLRB-1 , 
Accounting  Records — Financial,  by 
deleting  two  routine  uses;  amending  the 
language  of  five  routine  uses,  adding 
one  new  routine  use,  updating  the 
addresses  of  system  locations;  updating 
the  citations  referring  to  29  CFR 
102.117;  as  well  as  nmlring  several 
insignificant  administrative  language 
revisions. 

EFFECTIVE  DATE:  The  amended  system  of 
records  notice  will  become  efiiactive 
without  further  notice  January  20. 1998. 
uidess  comments  are  received  on  or 
before  that  date  which  result  in  a 
contrary  detennination. 
ADDRESSES:  Written  responses  should  be 
sent  to  the  Executive  Sm^etary.  National 
Labor  Relations  Board,  Room  11600. 
1099  14th  Street,  NW,  Washington.  DC 
20570-0001.  Copies  of  such 
communications  will  be  available  for 
examination  by  interested  persons 
during  business  hours  (8:30  a.m.  to  5 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays),  in  the  Office  of  the 
Executive  Secretary.  Room  11600. 1099 
14th  Street,  NW.  Washington.  DC 
.  20570-0001. 

FOR  FURTHER  R4FOnMATK)N  CONTACT: 
John  J.  Toner,  Executive  Secretary, 
National  Labor  Relations  Board,  Room 
11600, 1099  14th  Street,  NW. 
Washii^iton,  DC  20570-0001. 
SUFPLatENTARY  INFORMATION:  The 
following  changes  have  been  made  to 
the  existing  NLRB  Notice  of  System  of 
Records  NLRB-1,  Accounting  Records- 
Financial 

1.  Routine  uses  Nos.  1  and  2  have 

been  deleted  because  the  specified 

"need  to  know"  in  them  is  authorized 

by  5  U.S.C.  552a(b)(l)(5).  Routine  uses 

Nos.  3. 4  and  5  were  renumbered  Nos. 

1,2  and  3. 

2.  Routine  use  No.  6  has  been 
amended  to  specify  more  exactly  the 
categories  of  users  and  the  information 
that  may  be  disclosed.  Routine  use  No. 
6  has  been  renumbered  No.  4. 

3.  Routine  use  No.  7  has  been 
renumbered  No.  5. 

4.  The  language  of  routine  use  No.  8 
has  been  amended  to  specify  that  on 
disclosure  to  an  inquiring  congressional 
office,  the  subject  individual  must  be  a 
constituent  about  whom  the  records  are 
maintained^  Routine  use  No.  8  has  been 
renumbered  as  No  6. 

5.  The  language  of  routine  use  No.  9 
has  been  amended  to  conform  to  the 
intent  of  routine  use  (e)  in  the 
Government-wide  system  of  records 
OPM/GOVT-2.  Employee  Performance 


File  Sjrstem  Records,  to  eliminate  the 
NLRB  requirement  that  the  information 
that  may  be  disclosed  to  a  labor 
organization  "shall  be  furnished  in 
defwrsonalized  form,  i.e.,  without 
personal  identifiers."  Routine  use  (e)  is 
a  Government- wide  system  of  recoids 
OPM/GOVT-2  which  provides  that  the 
information  will  be  "disclosed  to  an 
aibitrator  to  resolve  disputes  undw  a 
negotiated  grievance  procedure  or  to 
officials  of  labor  organizations  imder  5 
U.S.C.  chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation."  The  NLRB  is  deleting 
the  requirement  that  "wherever  feasible 
and  consistent  with  responsibilities 
under  the  Act.  such  information  aha))  be 
furnished  in  depersonalized  form.  Le., 
without  personal  identifiers,"  a 
requirement  not  contained  in  OPM/ 
GOVT-2  routine  use  (e).  Routine  use 
No.  9  has  been  renumbered  as  use  No 
7. 

6.  Routine  use  No.  10  has  been 
amended  by  changing  refierence  from 
"Agency"  to  "NLRB"  for  more 
specfficity.  Routine  use  No.  10  has  been 
renumbered  as  routine  use  No.  8. 

7.  Routine  use  No.  11  is  amended  to 
specify  more  exactly  the  information 
that  may  be  disclosed  to  a  court  or  an 
adjudicative  body  in  the  course  of 
presenting  evidence  or  argument 
including  disclosure  to  opposing 
counsel  of  witnesses  in  the  course  of 
civil  discovery.  Routine  use  No.  11  has 
been  renumbered  as  routine  use  No.  9. 

8.  Routine  use  No.  10  is  new  and  has 
been  added  for  the  purpose  of 
identifying  and  locating  individuals 
who  are  receiving  Federal  salaries  or 
benefit  payments,  and  are  delinquent  in 
their  repayment  of  debts  owed  to  the 
U.S.  Government  under  certain 
programs  administered  by  the  NLRB  in 
order  to  collect  the  debts  under  the 
provisions  of  the  Debt  Collectfon  Act  of 
1982  (PL  97-365),  and  the  Debt 
Collection  Improvement  Act  of  1996  (PL 
104-134)  by  volimtary  repayment,  or  by 
administrative  or  salary  oBaet 
procedures. 

9.  The  address  of  system  locations 
and  managers  in  NLRB-1  has  been 
changed  from  "NLRB,  1717 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20570-0001"  to  "NLRB.  1099  14th 
Street.  NW.  Washington.  DC  20570- 
0001." 

10.  References  to  29  CFR  102.117 
citations  in  NLRB-1  have  been  changed 
to  read  as  follows  for  the  paragraphs  in 
Notification  Procedures,  29  CFR 
102.117(f);  Records  Access  Procedures. 
29  CFR  102.117  (g)  and  (h);  Contesting 
Records  Procedures,  29  CFR  102.117(i). 
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11.  The  Appendix  has  been 
completely  updated  to  show  all  current 
NLRB  office  listings. 

A  report  of  this  notice  to  amend 
NLRB-1.  Accounting  Records — 
Financial,  was  filed  pursuant  to  5  U.S.C 
552a(r)  and  OMB  Circular  A-130. 
Revised,  with  the  Office  of  Management 
and  Budget  and  with  Congress.  The 
revised  text  of  NLRB-1  being  amended 
(53  FR  17263-4.  May  16. 1988)  U  set 
forth  below. 

Datad:  Wsahington.  DC.  Novnnbar  IS. 
1M7. 

By  dinctioo  of  the  Boaid. 
JotoLToMT. 
Exmnitiw  Secretary. 

NLfl8-1 


expenses  in  connection  with  official 
NLRB  functioiu. 


Accounting  Record*— Financial. 

MCWTY  (.lAumnmams 
None. 

svsTMi  location: 

Current  records  are  maintained  in: 
Finance  Branch.  NLRB.  1099  14th 
Street.  NW.  Washington.  DC  20570- 
0001.  Each  Washington  and  Field  Office 
is  authorized  to  maintain  copies  of 
records  relating  to  reimbursements  to 
employees  of  that  office  and  other 
individuals  covered  writhin  the  system. 
See  the  attached  appendix  for  addraaeea 
of  these  offices.  Inactive  records  are 
stored  in  the  Washington  National 
Records  Center  in  accordance  with 
regulations  issued  by  the  National 
Archives  and  Records  Administration 
(36  CFR  1228.152). 

CATfooNfs  or  vaxvnuALS  covimo  av  tw 


Individtials  reimbursed  for  expenses 
in  connection  with  the  official  functions 
of  the  NLRB;  i.e..  travel  on  official 
business,  vvitness  fses,  FOIA  Reauest. 
and  transportation  expenses,  and 
miscellaiyous  expenses. 

CATMOMES  Of  RCCOMM  M  THi  SYSTSfl: 

Records  may  include  name;  home  or 
office  address;  organizational  unit 
number,  purpose,  duration,  and  cost  for 
travel  assignment  of  Agency  employees: 
purpose,  duration,  points  of  travel,  and 
cost  for  witnesses  used  by  the  Agency; 
and  purpoae,  category,  and  cost  of 
miscellaneous  expenses  incurred  by 
Agency  employees. 

AUTHOMrr  TOR  KManviANCC  or  TMi  twrat: 
5  U.S.C,  5701  et  soq.;  29  U.S.C.  153. 
155. 150. 106.  and  161(4). 


These  records  document  financial 
transactions  regarding  reimbursement  of 


aOUTMlUaca OP  RKOMM KUMrMMO M THK 
SVarVI.  MCLUOMO  CATIQOMa  OP  UMM  AND 
TNi  TONPOMS  OF  WCH  Mia: 

These  records  or  inCormation 
therefrom  is  disclosed  to: 

1.  Individuals  who  need  the 
information  in  connection  with  the 
processing  of  an  appeal,  grievance,  or 
complaint  ^ 

2.  The  U.S.  General  Accountli^  Office 
for  audit  purposes  or  determination  of 
validity  claims. 

3.  The  U.S.  Department  of  Treasury 
for  issuance  of  checks,  or  direct  deposit 

4.  Other  agencies,  offices, 
establishmenU,  and  authorities,  whether 
Federal,  state,  or  local,  authorized  or 
charged  wi\h  tha  responsibility  to 
invastigate.  litigate,  prosecute,  enforce, 
or  impument  a  statute,  rule,  regulation, 
or  oroer.  where  the  record  or 
information,  by  itself  or  in  connection 
with  other  records  or  information, 
indicates  a  violation  or  potential 
violation  of  law,  whether  criminal,  civil, 
administrative,  or  regulatory  in  nature. 
and  whetlier  arising  by  general  statute, 
or  piarticular  program  statute,  or  by 
regulation,  rule,  or  order  issued 
pursuant  thereto. 

5.  Another  agency,  whether  Federal. 
State,  or  local,  or  private  oiguization 
where  reimbursable  arrangements  exits 
between  this  Agency  and  such  other 
agency  or  private  organization. 

6.  A  Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  office 
made  at  the  written  request  of  tlM 
constituent  about  whom  tlie  record  is 
maintained. 

7.  Officials  of  labor  organizations 
recognized  under  5  U.S.C  Chapter  71. 
when  disclosure  is  not  prohibited  by 
law;  and  the  data  is  normally 
maintained  by  the  Agency  in  the  regular 
course  of  business  and  is  reasonably 
available  and  necessary  for  full  and 
proper  discussion.  The  foregoing  shall 
have  the  identical  meaning  as  5  U.S.C 
7114(b)(4)  as  interpreted  by  the  FLRA 
and  the  courts. 

8.  The  Department  of  Justice  for  use 
in  litigation,  when  either  (a)  The  NLRB 
or  any  component  thereof;  (b)  any 
employee  of  the  NLRB  in  his  or  her 
offidal  capacity;  (c)  any  employee  of  the 
NLRB  in  his  or  her  individual  capacity, 
where  the  Department  of  Justice  has 
■gmad  to  represent  the  employee;  or  (d) 
the  United  States  Government  where  the 
NLilB  determines  that  litigation  is  liliely 
to  aSect  the  NUIB  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 


Department  of  Justice  is  deemed  by  the 
NLRB  to  be  relevant  and  necessary  to 
the  litigation,  provided  that  in  each  case 
the  Agency  determines  that  disclosure 
of  the  records  to  the  Department  of 
Justice  is  a  use  of  the  information 
contained  in  the  records  that  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

0.  A  court,  magistrate,  administrative 
tribunal,  or  other  adjudicatory  body  in 
the  course  of  presenting  evidence  or 
argument,  including  disclosure  to 
opposing  counsel  or  witnesses  in  the 
course  M  civil  discovery,  litigation,  or 
settlement  negotiations,  or  in 
connection  with  criminal  law 
proceedings,  when:  (a)  The  NLRB  or  any 
component  thereof;  or  (b)  any  employee 
of  the  NLRB  in  his  or  her  official 
capacity:  or  (c)  any  employee  of  the 
ffLRB  in  his  or  her  individual  capacity 
where  the  NLRB  has  agreed  to  represent 
the  employee;  or  (d)  the  United  States 
Government,  is  a  party  to  litigation  or 
has  interest  in  such  litigation,  and 
determines  that  such  disclosure  is 
relevant  and  necessary  to  the  litigation 
and  that  the  use  of  such  records  is 
therefore  deemed  by  the  NLRB  to  be  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

10.  The  Defense  Manpower  Data 
Center,  Department  of  Defense,  and  to 
the  U.S.  PosUl  Service,  to  conduct 
computer  matching  programs  for  the 
purpose  of  identifying  and  locating 
individuals  who  are  receiving  Federal 
salaries  or  benefit  payments  and  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  U.S.  Government  under 
certain  programs  administered  by  the 
NLRB  in  order  to  collect  the  debts  under 
the  provisions  of  the  Debt  Collection 
Act  of  1982  (Pub.  L.  97-365).  and  Debt 
Collection  Act  of  1996  (Pub.  L.  104-134) 
by  voluntary  repayment,  or  by 
administrative  or  salary  ofbet 
procedures,  and 

Any  other  Federal  agency  for  the 
purpose  of  efiiecting  amninistrative  or 
salary  o%et  procedures  against  a  person 
employed  by  that  agency  or  receiving  or 
eligible  to  receive  some  benefit 
payments  from  the  agnicy  when  NLRB 
as  a  creditor  has  a  claim  against  that 
person. 

Disclosure  of  information  about 
persons  who  are  receiving  Federal 
salaries  or  benefit  payments  and  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  U.S.  Government  under 
certain  programs  administered  by  NLRB 
may  be  made  to  other  Federal  agencies, 
only  to  the  extent  of  determining 
whether  or  not  the  person  is  employed 
by  that  agency  and,  if  so.  effecting 


administrative  or  salary  oQMt 
procedures  agairut  that  person. 

nSCUMIME  TO  CONSUMER  REFOman 
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For  the  purpose  of  collecting 
delinquent  d^.  these  records  may  be 
reported  to  a  credit  bureau  to  add  to 
credit  histoiy. 

TOUOES  AND  MACnCCS  TOM  tTOMNQ, 


mtmeststcm: 


Maintained  on  original  source 
documents  except  travel  siunmary 
cards,  some  of  which  are  also 
maintained  on  microfilm,  and  electronic 
storage  for  computer  matching 
programs. 

NETNKVAaUTT: 

Chronologically  by  year,  and  within 
each  jrear  alphabeticaUy  by  name. 


Original  smvce  documents  and 
microfiche  are  maintained  in  file 
cabinets.  During  duty  hours  cabineta 
and  computers  are  under  surveillance  of 
personnel  charged  with  custody  of  the 
records,  and  after  duty  hours  are  behind 
locked  doors.  Access  is  limited  to 
personnel  with  a  need  for  access  in 
order  to  perform  their  official  functions. 


Maintained  and  disposed  of  in 
accordance  with  the  provisions  of 
applic^le  General  Records  Schedules 
issued  by  the  National  Archives  and 
Records  Administration. 


Finance  Officer.  NLRB.  1099  14th 
Street  NW.  Washington.  DC  20570- 
0001. 

See  the  sttached  appendix  for  the 
titles  and  addresses  of  officials  at  other 
locations  responsible  for  this  system  at 
their  locations. 

NOmCAIKM  PNOCBUNC 

An  individual  may  inquire  as  to 
whether  this  system  contains  a  record 
pertaining  te  him  or  her  by  directing  a 
request  to  the  api»t>priate  System 
Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR 
102.117(f). 


CONTHTWOI 

An  individual  may  request 
amendment  of  a  record  pertaining  to 
such  individual  maintained  in  diis 
system  by  directing  a  request  to  the 
appropriate  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(1). 


>  SOURCE  CATEOOMBK 

Travel  vouchers,  witness  vouchers, 
and  lodging  and  miscellaneous  receipts 
submitted  by  the  individual;  travel 
orders  subniitted  by  Agency  officials; 
subpoenas;  claims  for  reimbursements; 
and  miscellaneous  correspondence  and 
information  related  thereto. 


Naaws  and  Addsasses  of  NLXB  OfBcet 
nhnand  in  Notice  of  Baoocds  Systam 
shown  above. 

NUB  Haadqaartan  eOcas 

1099  14th  Stnat  NW.  Washington.  DC 
20570-0001 


An  individual  seeking  to  gain  access 
to  records  in  this  system  pwrtaining  to 
him  or  her  shoidd  contact  the 
appropriate  S3rstem  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117  (g)  and  (h). 


CMBcas  ofthe  Beud 

Membert  of  the  Board,  Executive  Secretary, 
Office  of  the  Executive  Secietwy.  Director. 
Office  of  Representstion  Appeals.  Director, 
Division  of  Infomatkm.  Solicitor, 

Inspector  Geoaral.  OfBce  of  Inspector 
General 

Chief  Administrative  Law  Judge,  1099  14th 
Street,  NW,  Washii^ton.  DC  20570-0001 

Associate  Chief  Administialiva  Law  Judge, 
San  Fnnciaco  Judges,  901  Mwket  Street 
Suite  300.  San  Francisco.  California 
94103-1779 

Associate  Chief  Administrativa  Law  Judge, 
New  York  Judges,  120  West  45th  Street, 
11th  Floor.  New  Yodc,  New  York  10036- 
5503 

Associate  Chief  Administrative  Law  Judge. 
Atlanta  Judges.  Peacfatree  Summit 
BuUding.  401 W.  PSachtiee  Street  NE, 
Suite  170B.  Adanta.  Georgia  30306-3510 

CMBcas  afllH  GeMnI  CoMsal 

GeDMal  Counsel.  AsacKiate  General  Counsel, 
Division  of  Operatfons  Man^ement 
Associate  General  Counsel,  Division  of 
Advice,  Associate  General  Counsel, 
Division  of  Enforcement  Litigation, 
Director,  Division  of  Administntioa. 
Director,  Equal  Employment  Opportunity 

lOJtB  Field  OAsae 

Regional  Director,  Region  1 
Thomas  P.  074eal,  Jr.  Federal  OfBce 
Building.  10  Causeway  Street— 6th  Floor, 
Boston,  MassacfausetU  52222-1072 
Ragiona]  Director,  Region  2 
Jacob  K.  Javiu  Federal  OfBce  Building,  28 
Federal  Plaza.  Room  3614,  New  York. 
New  York  10276-0104 
Regional  Director,  Region  3 
Dulski  Federal  Buildfaig.  ill  West  Huron 
Street.  Room  901,  BuCEilo,  New  York 
14202-2387 
Resident  Officer 
Albany  Resident  Office,  Lao  W.  O'Brien 
Federal  Building.  Clinton  Avenue  at  N. 


Pearl  Street— Room  342.  AJbaay.Now 
York  12207-23SO 
Regional  Director,  Region  4 
One  Independence  Mall.  615  Chastaut 
Street— 7th  Floor.  Hiiladelphia. 
Pennsylvania  19106-4404 
Rsgiooal  Director,  Region  5 
The  A{^»aiaers  Store,  103  Sooth  Gay 
Street  8th  Floor,  Baltimore,  Maryland 
21202-4026 
Resident  Officer 
Washington  Resident  OflBce,  1099  14th 
Street  NW.  Suite  5530,  WasUuton,  DC 
20570-0001 
Regional  Director,  Region  6 
William  S.  Moonhead  FMeral  Buildfa^ 
1000  Liberty  Avenue,  Room  1501, 
Pittshmgh,  Resmsylvania  15222-4173 
R^onal  Dtrsctor,  Re^on  7 
Patrick  V.  McMamaa  Federal  Buildii^  477 
Midiigan  Avemse    Room  300,  Detroit 
MichigBn  48226-2509 
Resident  Officer 
(kand  Rapids  RaaideBt  OfBce,  Tha 
Furniture  Company  BuUdii^  62  Ionia 
Northwest— Room  330.  Grand  Rapids. 
Michigan  49503-3022 
Ragiona]  Director.  Region  8 
Anthony  J.  CeMxezze  Federal  Building. 
1240  East  Odi  Street,  Room  1685 
Cleveland,  Ohio  44199-2086 
Regional  Director,  Region  9 
John  Weld  Peck  Federal  Building.  550 
Main  Street.  Room  30Q3,  Cincinnati, 
CMiio  45202-3271 
Regional  Director,  Region  10 
Marietta  Tower,  Suite  2400. 101  Mnietta 
Street  NW..  Atlanta,  Geoigia  30323-3301 
Resident  Officer 
The  Burger— Phillips  Centre,  1900  Third 
Avenue  North.  Suite  311.  Birmingham. 
Alabama  35203-3502 
R^onal  Director,  Region  1 1 
Republic  Square,  Suite  200, 4035 
University  Parkway,  Winston  Salem. 
North  Carolina  27106-3325 
Regional  Director.  Region  12 
First  of  America  Plaza — Suite  530. 201  East 
Kennedy  Boulevard.  Tampa,  Florida 
S3602-S824 
Resident  Officer 
Miami  Resident  Office,  Claude  i^ppar 
Federal  OfBce  Buiiding-13th  Floor,  51 
Southwrest  1st  Avenue.  Room  1320. 
Miami.  Florida  33130-1608 
Resident  Officer 
Jacksonville  Resident  OfBoe,  Federal 
Building.  Room  214. 400  Wast  Bay 
Street.  Box  35091.  Jacksonville.  Fforida 
32202-4412 
Regional  Dirsctor.  Region  13 
Bank  of  America  Building — Suite  800. 2(X> 
West  Admns  Street  Chio^.  Illinois 
60606-5208 
Regional  Director.  Region  14 
1222  Spruce  Street  Room  8302.  Saint 
Louis.  Missouri  63103-2829 
Regional  Director.  Region  IS 
1515  Poydras  Street— Room  610.  New 
Orleaiu,  Louisiane  70112-3723 
Regional  Director,  R^on  16 
Fritz  G.  Lanham  Federal  OCBce  Buildii^, 
819  Taylor  Street  Room  8A24,  Fort 
Worth.  Texas  76102-6176 
Resident  OfBoer 


SAfiOtt 
UUUIfV 
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Houston  RMident  Offics.  Suits  550.  Lyric 
Onter.  440  LouUiana  Straat.  Houiton. 
T«xu  77002-2649 
RiMideat  Officer 
San  Antonio  RMident  Office,  U.S.  Post 
QAoa/CouithouM  Building — Room  505, 
615  B.  Houston  Stieat,  San  Antonio. 
T«xu  78205-2040 
RMidvit  Officer 
Bl  Pmo  RMident  Office,  P.O.  Box  23159.  El 
Pmo.  TexM  79923-3159 
Rafiooal  Director,  Region  17 
8800  Farley  Street.  Suite  100.  Overland 
Puk.  KUUM  e«212-4«77 
Resident  Officer 
TuIm  RMident  Office,  Crantaon  Building- 
Suite  990,  111  WMt  Fifth  Straet  Tuba. 
Oklahoma  74103-4214 
Ragiooal  Director,  Region  18 
Federal  Buildii^  110  South  4th  Street 
Room  316,  Minneapolis.  Minnesota 
55401-2291 
Rssidsot  Officer 
Dm  MoinM  RMident  Office.  Fedsval 
Buildii^— Room  909.  210  Walnut  Street. 
Dm  MoinM.  Iowa  50309-2116 
Ragioiial  Director,  Ragiaa  19 
Henry  Jackson  Federal  Building— Room 
2948, 915  Second  Avenue.  Seattle. 
WashiMton  98174-1078 
RMident  Officer 
Ancfaor^i  Rssidsnt  Office.  Federal  Offics 
ffv<Lnim,  222  Waet  7th  Avenue.  Room 
510.  Box  21,  AnchorafS.  Alaska  9S513- 
3548 
OfficM  in  Charge 
Sufaregion  36.  Koin  Center— Room  401. 222 
Southweet  Columbia  Street.  Portland. 
Oregon  97201-6604 
Batgiimr'  Director,  Region  20 
901  Market  Street— Suite  400.  San 
Francisco,  California  94103-1735 
OffioM  in  Charge 
Sufaregion  37,  Prince  Kuhio  Federal 
Buildii^— Room  7318,  300  Ala  Moana 
Boulevard.  Honolulu.  Hawaii  96850- 
4980 
Regional  Director,  Region  21 
888  South  Figueroe  Street— 9th  Floor.  Loe 
Ai^bIm.  California  90017-5449 
RMident  Officer 
Sen  Diego  RMident  Office.  PacUlc 
FiohMlnnsI  Centei^-Suite  302. 555  Weet 
Beech  Street,  San  Diego.  California 
92101-2939 
PTg*~— '  Director.  Region  22 
20  Washii^iton  Place— 5th  Floor,  Newark. 
New  Jersey  07102-2570 
Regional  Director,  Region  24 
La  Tone  da  Plaza— Suite  1002, 525  F.D. 
Rooeevelt  Avenue.  San  Juan.  Puerto  Rico 
00918-1002 
Regional  Director,  Region  25 
Minton  Capahart  Federal  Building— Room 
238. 575  North  Pennsylvania  Street. 
Indianapolis,  Indiana  46204-1577 
Region  Director,  Region  26 
Mid-Memphis  Towei^-Suite  800, 1407 
Union  Avenue,  Memphis,  Tenneesee 
3810^-3627 
RMident  Officer 

Little  Rock  RMident  Office.  TCBY 
Buildi^— Suite  375, 425  West  Capitol 
Avenue.  Little  Rock.  ArkansM  72201- 
3489 
RMident  Officer 


Nashville  Resident  Office,  8101  Broadway, 
3rd  Floor,  Nashville,  TennMsee  37203- 
3816 
Regional  Director,  Region  27 
Dominion  Plaza.  North  Tower.  600  17th 
Street.  7th  Floor,  Denver,  Colorado 
80202-5433 
Regional  Director.  Region  28 
Security  Building,  Suite  440. 234  North 
Centnl  Avenue,  Phoenix,  Arizona 
85004-2212 
RMident  Officer 
Albuquerque  Reeident  Office.  Western 
Bank  Plaza— Room  1820.  505  Marquette 
Avenue,  NW..  Albuquerque.  New 
Mexico  87102-2161 
RMident  Officar 
Lm  Vs^s  Resident  Office.  Alan  BlUa 
Federal  Building— Suite  400,  SOO  Las 
VegM  Boulevard,  South,  Lm  VegM. 
Neveda  89101-6637 
Regional  Director,  Region  29 
Ons  Metro  Tech  Center.  Jey  Street  end 
Myrtle  Avanue— 10th  Floor,  Brooklyn. 
New  York  11201-4201 
Regional  Director.  Region  30 
Henry  S.  Reuss  Federal  Plaza— Suite  700. 
310  WMt  Wisconsin  Avenue, 
MilwaukM,  Wisconsin  53203-2211 
Regional  Director,  Rsj^on  31 
Fsdaral  Building/USPQ— Room  12100. 
11000  Wilshire  Boulevard.  Lm  AngelM. 
California  90024-3882 
Regional  Director.  Region  32 
Bieuner  Building.  2nd  Floor.  1301  day 
Street,  Room  SOON.  Oakland.  Califamia 
94612-S211 
Regional  Director.  Region  33 
Hamilton  Square  Building— Suite  200,  300 
Hamilton  Boulevard.  Peoria.  Illinois 
61602-1104 
Regional  Director,  Region  34 
1  Commercial  Plaz»— 21st  Floor,  Church 
and  Trumbull  Street,  Hartford. 
Connecticut  06103-3599 

(FR  Doc.  97-33162  FUad  12-18-97;  8:45  am] 


NATIONAL  LABOR  RELATIONS 
BOARD 

ApfMlntments  ol  Individuals  To  Serve 
I  Ol  PecfofiTwnoe  newMw 


5  U.S.C  4314(cX4)  requires  that  the 
appointments  of  individuals  to  serve  as 
members  of  performance  review  boards 
be  published  in  the  Federal  Riigislar. 
Therefore,  in  compliance  with  this 
requirement,  notice  is  hereby  given  that 
the  individuals  whose  names  and 
position  titles  appear  below  have  been 
appointed  to  serve  as  members  of 
performance  review  boards  in  the 
National  Labor  Relations  Board  for  the 
rating  year  beginning  October  1. 1996 
and  ending  September  30. 1997. 

Name  and  Title 

Richard  L.  Abeam — Regional  Director, 
Region  9 


Frank  V.  Battle— Deputy  Director  of 

Administration 
Mary  Joyce  Carlson — Deputy  General 

Counsel 
Harold  J.  Datz— Chief  Coimsel  to  Board 

Member 
Robert  A.  Giannasi— Chief 

Administrative  Law  Judge 
Wayne  R.  Gold— Director,  Office  of 

Representation  Appeals 
Lester  A.  Heltzei^-Deputy  Chief 

Counsel  to  Board  Member 
John  E.  Hig^ns — Solicitor 
Peter  B.  HoSman-^togional  Directcu'. 

Region  34 
Gloria  Joaepb— Director  of 

Administration 
Bany  J.  Kearney— Asaociate  General 

Counsel,  Advice 
Linda  R.  Sher— Associate  General 

Counsel.  Enforcement  Litigation 
Richaid  A.  Siegel— Acting  Associate 

General  Counsel,  Opoatioiis- 

Management 
Elinor  H.  Stillman— Chief  Coiinsd  to 

Board  Member 
John  J.  Toner— Executive  Secretary 
Dennis  P.  Walsh— Chief  Counael  to 

BoardMember 
Alfred  L.  Wolff-Acting  Chief  Counael 

to  the  Chairman 

Dalsd:  WMhii«ton.  DC.  December  IS. 
1997. 
By  Dtrectian  oftha  Board. 


£nctitf*e  Ssentoiy. 

[FR  Doc.  97-33124  Filed  12-15-47;  8:45  amj 


NUCLEAR  REGULATORY 


[Docket  No.:  40-«n7I 
Miileo  of  Conaidorallon  of 


AOeNCY:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  consideration  of 
amendment  request  for 
decommissioning  the  Cabot 
Performance  Materials  Revere, 
Pennsylvania,  site,  and  opporttinity  for 
a  hearing.  ^^^^^^ 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  a  license  amendment  to 
Source  Material  Uoense  No.  SMC-1S62 
to  authorize  decoounissioning  of  Cabot 
Performance  Materials  (CABOT)  Revere, 
Pennsylvania,  site.  This  license  is 
issued  to  CABOT  to  possess 
contaminated  material  at  its  Reading 
and  Revere,  Pennsylvania  sites.  NRC 
licenses  this  fiacility  under  10  CFIt  part 
40.  Specifically,  the  license  authorizes 
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CABOT  to  poaaesa  100  tons  of  elemental 
uraniimi  and  thorium  total  at  both  sites. 
The  contaminated  material  at  the  Revere 
site  is  in  the  form  of  soil  located  at  four 
discrete  locations.  The  contaminatiiHi  is 
the  result  of  processing  ores  which 
contained  uranium  and  thorium. 

On  November  19. 1997.  the  licensee 
submitted  a  site  decommissioning  plan 
(SDP)  to  NRC  for  review  that 
summarized  previous  decommissioning 
efforts  at  the  Revere  site.  The  SUSP 
concludes  that  long-term  doses  from  the 
contaminated  matmial  at  current  levels 
meet  the  requirements  of  the 
Radiological  Criteria  for  License 
Termination  rule  (02FR39058). 
Therefore,  the  liccnisee  proposes  that  no 
additional  decommissioning  is  required. 

Prior  to  the  issuance  of  the 
amendment,  NRC  will  have  made 
findings  reqidiad  by  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  NRC's 
regulationa.  These  WnHing.  will  be 
doctunented  in  a  Safisty  Evaluation 
Report  and  an  Environmaotal 
AssesamenL 

NRC  provides  notice  that  Ais  is  a 
proceeding  oe  an  application  far  a 
license  amendment  foiling  wi&in  the 
scope  of  Subpart  L,  "Informal  Hearing 
Procediires  for  Adjudication  in 
Materials  i.iri»n»ing  Proceedings,"  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  Part  2. 
Pursuant  to  §  2.1205(a),  any  penon 
whose  interest  may  be  afiisctad  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  ancordanca  with  §  2.1205(d). 
A  request  fior  a  hearing  must  be  filed 
within  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  KagislBr 
notice. 

The  request  for  a  hearing  mtist  be 
filed  with  the  Office  of  the  Secretary 
either 

1.  By  deUvery  to  Secretary.  U.S. 
Nuclear  Regulatory  Commission,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738, 
between  7:45  am  and  4:15  pm  Fedmal 
workdays;  or 

2.  By  mail  or  telegram  addressed  to 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20S55- 
0001.  Attention:  Docketing  and  Services 
Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  thmt 
an  applicant  must  describe  in  detail: 

1.  "Hie  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing,  with 


paiticulac  reference  to  the  fectors  set  out 
in  S  2.1205(h): 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
sub)ect  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  bx  a  hearing  is  timely  in 
accordance  with  §  2.1205(d). 

In  accordance  with  10  CFll 
§  2.1205(f),  eech  request  for  a  hearing 
must  also  be  served,  by  delivering  it 
personally  or  by  mail,  to: 

1.  The  applicant,  Cabot  Performance 
Materials,  P.O.  Box  1608,  Boyertown, 
Pennsylvania  19512,  Attention:  Mr. 
Anthony  T.  Campitelli,  and; 

2.  NRC  staff,  by  delivery  to  Secretary, 
U.S.  Nucleer  Regulatory  Commission. 
One  White  Flint  Nortii.  11555  Rockville 
Pike,  RodcviUe,  MD  20852-2738. 
between  7:45  am  and  4:15  pm  Federal 
workdays,  xx  by  mail,  addnssad  to 
Secretary,  U.S.  Nuclear  Rquhttoiy 
Commission.  Washingttm.  DC  2055S- 
0001 .  Attention:  Docketing  and  Services 
Branch. 

For  further  details  with  respect  to  this 
action,  dn  applicatitm  for  renewal  is 
available  for  inspection  at  NRCs  PuUic 
Document  Room,  2120  L  Street  NW.. 
Washington.  DC  20555-0001. 

POR  HMTNOI  mrmmahon  oontact: 
Timothy  E.  Hairis,  Low-Level  Waste  and 
Decommissioning  Projects  Branch, 
Division  of  Waste  Management.  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nucleer  Regulatiny 
Commissitm,  Waahingtcm,  DC  20555- 
0001.  Telephone:  (301)  415-6613.  Fax.: 
(301)  415-5398. 

Dated  at  Rockville,  Maryland.  diU  12th  day 
(rfDacambarie»7. 


For  the  Nuclear  Ragulatacy  Commission. 
JohiWJ«.rai±ay, 

Chief,  Lorn-Level  Watte  and  DecomndnkmiBg 
ProjectB  Branch.  Dhntkm  of  Waste 
htanagunent.  Offkx  afNuchar  Material 
Safety  and  Safeguards. 
(FR  Doa  97-33219  Filed  12-18-97;  8:45  am] 
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[Deefeal  Nee.  8TN  5»-4S4, 8TN  90-465,  SIN 
50-488  AND  STN  50-467] 

ConMnonwMlth  Edison  Company; 
NoUco  of  Considwatton  of  IssuanM  of 
Amendmont  to  ftcWty  OpenMbig 
Uoenao,  PropoMd  No  SIgnificMt 
Hnante  Considoralion  OetwrmlnaUon, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commissicm)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  lArense  Nos.  NPF- 


37,  NPF-66.  NPF-72  and  NPF-77 
issued  to  Commonwealth  Edison 
Company  (the  licensee)  for  operation  of 
Byron  Station.  Units  1  and  2.  located  in 
G^  Coimty,  Illinois  ud  Braidwood 
Sta&m,  Units  1  and  2,  located  in  WiH 
Coimty,  Illinois. 

"Hie  amendment  woidd  amend  die 
Technical  Spedficaidons  (TS)  related  to 
"Containment  Vessd  Stntctutal 
Integrity,"  to  incorporate  the 
requirements  of  10  CFR  50.55a(bX2Xvi) 
and  10  CFR  50.55a(hK2Xix)  and  update 
the  existing  Containment  Vessel 
Structural  Integrity  Progranis  to  meet 
the  leqiuremente  foimd  in  Subsection 
IWL  of  die  1992  Edition,  1992  Addenda 
of  the  American  Society  of  Mechanical 
Engineers  (ASMS)  Boiler  and  Pieseuie 
Vessel  Code  (Code)  Section  XI.  Tbe 
proposed  einwii>lin«w»»  would  also 
incorporate  Ragul^ory  Guide  1.3S.1. 
1990,  "Detomination  Prestressing 
Forces  few  hiapectioo  of  Presbeaaed 
CcMuxete  CmteinmenL" 

Before  issuance  of  the  propoaed 
license  amendment,  die  Conunisakm 
will  have  mode  finrfing^  required  by  the 
Atomic  Enacgy  Act  of  1954,  as  aoMndad 
(the  Act)  and  the  Commiaakin's 
regulations. 

The  Commission  has  m^t^^  a 
proposed  deteiminatioD  that  the 
amendmoat  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
fodlity  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  i»obability  or 
consequences  of  an  accident  pravioualy 
evaluated;  or  (2)  create  die  possibUity  of 
a  new  or  diffsrent  kind  of  eccident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant^ 
hazards  consideration,  which  ia 
presented  below: 

1.  The  proposed  change  does  not  invohra 
a  significant  increase  in  the  fmibebility  or 
consequences  of  an  accident  previous^ 
evaltiated. 

The  propoeed  changes  revise  the 
surveillance  requirements  for  containment 
reinforced  concrete  and  unbonded  post- 
twnsifwiing  systems  inservice  examinations  as 
required  b^  10  CFR  5a55a(bH2)(vi)  and  10 
CFR  S0.55a(bM2Xix).  The  revised 
requirements  effect  the  inservice  inspection 
progrsm  designed  to  detect  structunl 
degradation  of  the  containment  reinforced 
concrete  and  unbonded  post-tensioning 
systems  program  and  do  not  afilBct  the 
function  of  the  containment  reinfiorced 
concrete  and  the  unbonded  post-tensioning 
S3r8tem  components.  The  reinforced  concrete 
and  the  unbonded  post-tensioning  system  are 
passive  components  whose  itihue  modes 
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could  not  act  M  accidait  initiaton  or 
pracunois. 

Tha  propoaod  changM  do  not  impact  any 
accident  initiaton  or  anaJyzad  evenU  or 
aaaumsd  mitigation  of  accident  or  tranaiant 
avanta.  They  do  not  involve  the  addition  or 
removal  of  any  equipment,  or  any  design 
changea  to  the  facility.  Therefore,  thi* 
propoaad  amendment  doea  not  involve  a 
significant  incraaaa  in  the  probability  or 
conaequencea  of  an  accident  previously 
evaluated. 

2.  The  propoaad  changp  does  not  create  the 
poasibility  of  a  new  or  dUbtant  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  propoeed  changes  do  not  invohr*  a 
modification  to  the  physical  configuration  of 
tha  plant  (i.e.,  no  new  equipment  will  be 
installed)  or  change  in  the  methods 
governing  normal  plant  operation.  The 
propoaad  changes  will  not  impose  any  new 
or  oifiBrent  requirements  or  introduce  a  new 
accident  initiator  or  precursor  or  malfunction 
mechanism.  The  propoaad  changes  provide 
an  NRC-approved  ASME  Coda  inspection/ 
lasting  methodology  to  assure  aga-relatad 
degradation  of  the  containment  structure  will 
not  go  undetected.  The  function  of  tha 
contaiiunent  reinforced  concrete  and  the 
unbonded  post-tentioning  system 
components  are  not  altered  by  this  change. 
Additionally,  there  is  no  change  in  the  types 
or  increase  in  the  amounts  of  any  efSuant 
that  may  be  released  ofbite:  and  there  is  no 
increaaa  in  individual  or  cumulative 
occupational  radiation  axposuie.  Therefore, 
the  possibility  of  a  new  or  difiarent  kind  of 
accident  from  any  pravioualy  evaluated  haa 
not  been  created. 

3.  The  proposed  change  doea  not  involve 
■  significant  reduction  in  a  margin  of  safMy. 

1^  protMaed  changes  revise  the 
surveillance  requirements  for  containment 
reinforced  conoete  and  unbonded  post- 
tensiooing  systenu  inservice  examinations 
and  teats  contained  in  the  rafarencad  TS  as 
required  by  10  CFR  50.55a(bM2Mvi)  and  10 
CFR  50.55a(b)(2)(ix).  The  proposed  changes 
do  not  affect  the  ability  of  containment  to 
mitigate  design  basis  accidents,  and, 
therefbre.  do  not  reault  in  a  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 


result,  for  example,  in  derating  or 
shutdown  of  the  hcility.  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  tha 
30-day  notice  prariod,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  EegiatBr  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infreouently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  2055S- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Bagister  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike.  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington,  DC 
The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  20, 1998,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
prTx:eeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC.  and  at  the  local  public 
document  room  located  at:  for  B3rTon, 
located  at  the  Byron  Public  Library 
District.  109  N.  Franklin.  P.O.  Box  434. 
Byron,  Illinois  61010;  for  Braidwood. 
the  Wilmington  Public  Library.  201  S. 
Kankakee  Street,  Wilmington.  Illinois 
60481.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
rh«<rm«n  of  the  Atomic  Safety  and 


Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 

order.  

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  shotild  be  permitted 
witn  particular  refacence  to  tne 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  otner  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  Uie  prt)ceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  tha 
subject  matter  of  me  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leeve  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  bet  to  be  ittised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  feils  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
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contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permittBd  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
neaiing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  wrill  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commiaaion  may  issue  the  amendment 
and  make  it  immediately  effsctive. 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 
If  the  final  determination  is  rtuif  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  wrould  take  place  before 
the  iswianre  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adfudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-^)001.  and  to 
MichMl  L  Miller.  Esquire;  Sidley  and 
Austin.  One  First  National  Plaza. 
Chicago.  Illinois  60603.  ationiey  for  the 
licensee. 

Nontimefy  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitioiu  and/or  requests 
Cor  hearing  will  not  be  entertained 
absent  a  dotennination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licenaii^ 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
halanning  of  the  fectors  spedfiad  in  10 
CFR  2.714(aXlXiHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  17. 1997.  which 
is  available  for  ptiblic  inspectimi  at  the 
Commiaaion's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street. 
NW.,  Washington.  DC.  and  at  the  local 
public  document  rooms:  for  Byron, 
located  at  the  Byron  Public  Library 
District.  109  N.  Franklin.  P.O.  Box  434, 
Byron.  Illinois  61010;  for  Braidwood. 


the  Wilmington  Public  Library.  201  S. 
Kankakee  Street,  Wilmington,  Illinois 
60481. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  December,  1997. 

For  the  Nuclear  R^ulatcny  CommlasioiL 
Geoi9BlNck.|r.. 

Project  Manager  Project  Directorate  IB-2 
Dhnskm  (^Reactor  Projects— m/IV  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-33230  Filed  12-1S-97;  8:45  am) 
■uan  cooc  7SS0-01-P 
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(Docket  Neo.  8TN  80^464.  STN  80^466.  tTN 
50-488.  and  STM80-4S71 

CommomMaHh  Edtoon  Company; 
Notloe  or  Consideration  d  iMuance  of 
Amendment  to  ftcMty  Operating 
UcenM,  PrepoMd  No  SIgnifleant 


and  Oppommlty  for  •  Hearing  Byron 
StMlon,  Units  1  and  2  and  Braidwood 
Station.  UnNs  land  2 

The  U.S.  Nucleer  Regulatory 
Commission  ^the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  Licoiae  Nos.  NIT- 
37.  NPF-66.  NPF-72,  and  NPF-77 
issued  to  Commonwealth  Edison 
Company  (the  licensee)  for  operation  of 
the  Byron  Station.  Units  1  and  2,  located 
in  Og^  County.  Ulinois  and  Braidwood 
Station.  Units  1  and  2.  located  in  Will 
County,  Illinois. 

The  proposed  amendment  would 
revise  techniral  spedfication  (TS)  1.0. 
"Definitions".  TS  3/4.6.1.  "Primary 
Containment"  and  associated  Bases;  and 
TS  5.4.2.  "Reactor  Coolant  System 
Volume"  for  Byron  and  Braidwood  to 
support  the  steam  generator 
replacement  for  Unit  1  at  each  site.  The 
replacement  steam  genentora  increase 
the  reactor  coolant  system  volume 
which  results  in  a  hi^er  calculated 
peak  containment  pnuwe  (Pa)  value. 
The  staff's  proposed  no  significant 
hazards  nonsideration  determination  for 
the  requested  rh«ng»  was  published  on 
April  23, 1997  (62  FR  19826). 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Enerigr  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.02,  this  means  that  operation  of  the 
fecility  in  accordance  with  the  proposed 


amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration.  whic£^  is 
presented  below: 

1.  Tha  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
conaequencea  of  an  accident  previoualy 
evaluaisd. 

Each  of  the  RSGa  has  a  laigar  RCS  primary 
side  volume  than  die  original  steam 
genenton  (OSGa).  As  a  raauh  of  the  RCS 
volume  increase,  the  maas  and  oaeigy  lelaaae 
during  the  Uowdown  phaae  of  the  large 
faraak  loas  of  coolant  accident  (LBUXIA)  is 
increased.  Additiaoally.  the  heat  transfer  rate 
of  the  RSGa  is  greater  than  the  OSGs.  and  the 
RSGa  will  operate  at  a  slightly  highar 
pressure  than  that  for  the  OSGa. 
Consequently,  the  steam  enthalpy  aodtiag  Ifae 
faieak  during  the  refiood  period,  for  the  RSGa. 
will  be  greater  than  far  the  OSGs.  This  results 
in  an  increaaa  in  the  containment  boildii^ 
peak  praasure.  P» 

llie  propoeed  revisions  to  the  Technical 
Specifications  involve  the  corrected  value  of 
the  current  Unit  1  and  Unit  2  RCS  volume 
and  the  incremental  change  in  RCS  volume 
for  the  RSGs.  The  proposed  revisions  alao 
involve  the  defined  value  of  Unit  1  P. 
foUowiog  installation  of  the  RSGa.  Sevend 
editorial  changes  are  also  being  made  to 
improve  clarity  and  consistmcy  of  the  TS. 

RCS  volume  is  not  an  JniHat^f  far  any 
event  and  an  increaae  in  volume  does  not 
aflact  any  operating  margin  or  requirements. 
Thereinre.  increesing  the  primary  volume 
doea  not  increaaa  the  probability  of  any  event 
previously  analjmd. 

The  currant  wahie  of  P.  for  Unit  2  ia 
unchanged  due  to  conservatism  in  the 
original  analysis.  The  revised  value  of  P.  for 
Unit  1  continues  to  be  leas  than  the  deaign 
basis  pressure  far  the  containment  stroctuie. 
The  diange  represents  only  a  revision  to  tha 
containment  teat  press  uie  btt  containment 
leakage  teating.  Such  testii^  is  only 
psffanned  with  the  aSsctad  unit  in  tha 
shutdown  condition.  Therefara.  the  puipuaad 
change  in  P.  for  Unit  1  does  not  iavohw  a 
aignificant  increaae  in  the  pfnbaliility  of  an 
accident  previoualy  evaluated. 

All  accidents  m  the  Upd^ed  Final  Safety 
Analysis  Rqmrt  (UFSAR)  «*ara  evahialed  to 
determine  theeffsct  of  an  increaae  in  primary 
volume  on  accident  consequeinea.  The 
events  identified  that  may  be  iinpart<Mi  by  aa 
increase  in  primary  volume  are  the  Waste 
Gas  System  Lank  or  Failure  and  LBLOCA.  For 
the  Waste  Gas  System  Leak  or  Failure,  the 
activity  of  the  decay  tank  is  controlled  to 
Technical  Specification  limits  which  are 
unafibctad  1^  RCS  volume.  Therefore,  aa 
increaae  in  RCS  volume  would  not  incn 
the  offiute  doee. 

The  o£EdtB  doae  calculation  for  the 
LBLOCA  is  unaffected  by  tha  propoaad 
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chann.  The  UcmiM  baau  ofhite  doM 
calculation  is  in  accordanca  with  NRC  Rag 
Guide  1.4  "AMumptions  Used  for  Evaluating 
The  Potential  Radiological  Conaequencet  of  a 
Loaa  of  Coolant  Accident  for  Preasuriaed 
Walar  Reacton."  Thia  Regulatory  Guide 
■Maa,  in  part.  "*   *   *  a  number  of 
appropriately  conaervative  aMumptions, 
baaed  on  engineering  judgment  and  on 
applicable  experimental  reaults  from  ufity 
research  programs  conducted  by  the  AEC." 
These  conservatisms  include  (hut  ara  not 
limited  to)  the  following  assumptions: 

Twenty  five  percent  of  the  equilibrium  full 
powar  radioactive  iodine  inventory  is 
UlUBadiataiy  available  for  leatage  from  the 
primary  containment.  100%  of  the 
equilibrium  full  powor  radioactiva  noble  gas 
ianmtan  is  immediately  available  for 
laakifla  nam  the  primary  contaiiunanL  The 
ptteary  containment  should  be  asaiiwH  to 
Mik  at  the  (maximum)  leak  rate  specified  in 
the  technical  specifications  for  the  first  24 
hours  and  at  50%  of  this  value  for  the 
ranaining  29  days  of  the  accident  duration. 

The  design  basis  leakage  corresponding  to 
a  peak  containment  pressure  of  50  psig 
utilized  in  the  design  basis  accident  analysis 
is  0. 10%  per  day  of  the  containment  free  air 
maaa.  Therefore,  the  ofEsite  dose  calculation 
waa  pailormed  with  a  leakage  of  .1%  per  day 
for  day  one  and  .05%  par  day  for  days  2 
through  30.  Isotopic  inventories  are 
unaflactad  by  the  inoeaae  in  reactor  coolant 
volume.  Thus,  the  ofEsite  doee  is  uoafEacted 
by  the  increase  in  tha  peak  containment 
ineasure.  Therefore,  this  propoaed  change  to 
P.  does  not  involve  a  significant  increase  in 
the  consequences  of  an  accident  previously 
evaluated. 

The  editorial  changes  propoaed  are  for 
clarity  and  consistency  within  the  Technical 
Specifications  and  do  not  aChct  either  the 
probability  or  conaequences  of  an  accident 
previoualy  evahialed. 

2.  The  propoaed  change  doea  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  in  RCS  volume  Is  a 
change  in  a  plant  parameter  within  the 
"Design  Features"  section  of  the  Technical 
Specifications.  Increasing  the  RCS  volume 
does  not  create  any  new  or  different  failure 
modaa.  Tha  existing  RCS  design 
requirements  continue  to  be  met. 

The  revised  value  of  P.  for  Unit  1  following 
replacement  of  steam  generators  continues  to 
be  leas  than  the  design  basis  pressure  for  the 
containment  buildiqg  structure.  The  change 
represents  only  a  revision  to  the  test  pressure 
for  containment  leakage  testing.  Such  testing 
is  only  performed  with  the  affected  unit  in 
the  shutdown  condition.  Therefbra.  no  new 
or  different  Esilure  modes  are  being 
introduced  by  modification  of  the  testing 


Tha  editorial  changes  proposed  are  for 
clarity  and  consistency  within  the  Technical 
Specifications  and  do  not  result  in  any 
physical  changes  to  the  fiscility  or  how  It  ts 
operated.  No  new  or  different  Ciilure  modaa 
■n  batag  introduced  bjr  tfaHS  chaapH. 

Thnefere.  the  propoaed  rhawga  ooaa  aol 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 


3.  Tha  proposed  change  doea  not  involve 
a  stenificant  reduction  in  a  margin  of  safety. 

rKanging  the  RCS  volume  in  the  Technical 
Specifications  does  not  reduce  the  margin  of 
safety.  RCS  volume  is  a  deaign  fsature.  An 
evaluation  of  all  UFSAR  aoddenU  was 
perfomad  to  determine  the  effect  of  an 
taCMH*  tai  DCS  voltune.  This  evaluation  is 
mtmaaahamd  as  follows: 

An  evaluation  of  the  Chemical  and  Volume 
Control  System  Malfunction  was  performed 
to  determine  the  effect  of  the  increased  RCS 
volume.  The  larger  RCS  volume  reducea  the 
reactivity  insertion  for  a  given  dilution  Qow 
rate.  Therefore,  the  UFSAR  analyses  remain 
bounding  for  Byron  and  Braidwood  and  there 
is  no  reduction  in  the  margin  of  safety. 

An  evaluation  of  the  Inadvertent  Actuation 
of  the  Emergency  Cora  Cooling  System 
During  Power  Operation  Event  was 
performed  to  determine  the  effect  of  the 
Increaaed  RCS  volume  due  to  the  RSGa.  For 
this  event,  the  iniection  of  boratad  water 
cauaaa  a  negative  reactivity  insertion,  which 
liii  leases  DNBR.  For  a  given  Refueling  Water 
Stor^e  Tank  (RWST)  Iwron  concentration, 
the  larger  RCS  volume  will  cause  a  reduction 
in  the  negative  reactivity  inaartion  rate  as 
compared  to  the  currant  UFSAR  analysis. 
However,  negatire  reactivity  would  still  be 
inserted  and  no  fiiel  pins  would  expartonoe 
DNB.  Additionally,  the  increased  RCS 
volume  was  evaluated  to  detarmina  the  effect 
on  pressurizer  level  following  the  inadvertent 
actuation  of  ECCS  and  was  (bund  to  be 
aocaptabte.  Tbaraiore,  there  is  no  reduction 
in  the  margin  of  safety. 

An  evaluation  of  the  Small  Break  LOCA 
waa  performed  to  determine  the  affect  of 
incieaaed  RCS  volume.  The  additional  RCS 
volume  will  cause  a  delay  in  the  loop  seal 
clearing  which  in  turn  delays  the  core 
uncovery  as  compared  with  the  UFSAR 
analysis.  A  delay  in  core  uncovery  reduces 
the  amount  of  core  heatup  which  results  in 
s  lower  peak  clad  temperature  (PCT)  because 
the  core  decay  beet  would  be  leas  than  in  the 
UFSAR  analysis.  The  benefit  is  considered 
small,  but  there  is  still  a  benefiL  Therefore, 
the  increased  RCS  volume  does  not  result  in 
a  reduction  in  the  maigio  of  safety. 

An  evaluation  of  the  Large  Break  LOCA 
was  performed  to  determine  the  effect  of 
increaaed  RCS  volume  for  the  RSCs.  For  a  LB 
LOCA.  the  increesed  RCS  volume  causes  the 
blowdown  phase  of  the  event  to  be  longer. 
Increased  blowdown  phaae.  aiona,  could 
potentially  result  in  a  higher  PCT.  However, 
the  RSGs  also  have  less  resistance  to  flow 
due  to  increased  primary  side  steam 
generator  flow  area,  which  results  in  a  higher 
blowdown  flow  compared  to  the  OSGs.  The 
increased  blowdown  flow  will  compensate 
for  the  longer  blowdown  phase  associated 
with  the  increaaed  RCS  volume.  The  net 
effect  is  that  the  blowdown  time  (end  of 
bypess)  for  the  RSG  will  be  the  same  or 
decrease  compared  to  the  OSG.  Reduced 
resistance  to  break  flow  for  tha  RSG 
compared  to  the  OSG  will  result  in  a  lower 
PCT  for  the  RSG  compared  to  the  OSG. 

The  increase  in  the  current  value  of  RCS 
volume  in  Unit  2  is  significantly  less  than  the 
Im.masii  associated  with  the  replacement  of 
the  steam  generators  in  Unit  1.  The  small 
increase  in  the  RCS  volume  will  likely  result 


in  a  slight  incraase  in  the  blowdown  period. 
This  slight  iiKseaae  in  the  blowdown  period 
will  have  no  significant  impact  on  the  peak 
clad  temperature  (PCT)  calculation  for  Unit 
2.  Any  small  changes  in  the  PCT  due  to  this 
small  increase  in  the  RCS  volume  can  be 
easily  accommodated  for  Unit  2  because  of 
the  significant  murgin  in  the  PCT  (over  100 
degrees)  available  to  the  Appendix  K  10  CFR 
50.46  acceptance  criteria  of  2200  *F. 
Therefore,  there  is  no  reduction  in  the  margin 
of  safety. 

An  evaluation  of  the  Gas  Waste  System 
Leak  or  Failure  was  performed  to  determine 
the  effect  of  the  Increased  RCS  volume. 
Because  the  activity  of  the  decay  tank  is 
controlled  within  Technical  Specification 
limits,  an  increase  in  RCS  volume  would  not 
change  the  results  of  the  event.  Therefore, 
there  is  no  reduction  in  the  margin  of  safety. 

An  evaluation  was  performed  to  determine 
the  effect  of  the  iuuueaed  RCS  volume 
(associated  with  the  RSGs)  on  the  peak 
containment  preaaun  follovring  a  LBLOCA. 
The  increased  ttCS  volume  caused  the  peak 
containment  pressure  to  increeae  to  47.8  psig. 
This  is  still  below  the  containment  design 
pressure  of  50.0  psig.  Therefore,  there  is  no 
reduction  in  the  margin  of  saisty.  The 
increase  in  RCS  volume  for  the  existing  units 
(without  RSGs)  remaiiu  within  the 
conservative  volume  uaed  in  the  calculatioo 
of  the  ctirrent  peak  containment  pleasure 
value  of  44.4  psig.  Therafare.  than  is  no 
reduction  in  the  margin  of  safety. 

This  propoaed  chsjoge  involves  testing 
requirements  designed  to  demonstrate 
acceptable  '«*^»y  rates  are  maintained.  If 
acoeptdUe  leakage  rates  are  maintained  as 
outiined  in  the  Technical  Specifications, 
there  will  be  no  reduction  in  the  margin  of 
safety.  In  the  event  of  degradation  of  a 
containment  seal  that  resulU  in  unacceptable 
leak^e.  plant  shutdown  will  occur  as 
required  t^  Technical  Specilirationa  and 
administrative  requiremonts  in  aocordaaoe 
with  ai^roved  plant  procedures.  Therefore, 
this  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  editorial  changes  proposed  are  for  clarity 
and  consistency  within  the  Technical 
Specifications  and  do  not  result  in  any 
physical  changes  to  the  facility  or  how  it  is 
operated.  Therefore,  the  dianges  have  no 
effect  on  the  margin  of  safisty. 

The  Commission  is  seeking  public 
comments  on  this  proposed  < 

determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 


amendment  involves  no  significant 
hazartis  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  BagMw  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infreauently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  niunber  of  this  Federal  Ra^Ma 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  pjn.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Doctmient 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  20, 1998,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  fiscility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  aparty  in  the 
proceeding  mtist  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Intnested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  for  Byron,  the 
Byron  Public  Library  District,  109  N. 
Franklin,  P.O.  Box  434,  Byion,  Illinois 
61010;  for  Braidwood,  the  Wilmington 
Public  Ubrary,  201  S.  Kankakee  Street. 
Wilmington,  Illinois  60481.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safisty  and  Licensing  Board 
Panel,  will  nde  on  the  request  and/or 
petition;  and  the  Secretaiy  or  the 
designated  Atomic  Safisty  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 
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As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  pnx^eding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitionw's  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
eCbct  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  tin 
Board  up  to  15  days  prior  to  the  first 
prehearing  confisrence  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  confiarence  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fiacts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fiacts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fiact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fioils  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitiad  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitetions  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 


participate  fuUy  in  the  conduct  of  the 
hearing,  including  the  opportunify  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  wrill  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determinatioD  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  efiiective. 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideratitm,  any 
hearing  held  would  take  place  before 
the  isstuince  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  R^ulatoiy  Commission, 
Washington,  DC  20555-0001,  Attention: 
RulemakingB  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commisston's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.^  Nuclear  R^ulatoiy  Commission. 
Washington,  DC  20555-0001,  and  to 
Michael  L  Miller,  Esquire;  Sidley  and 
Austin.  One  First  National  Plaza. 
Chicago,  Illinois  60603.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  fior 
leave  to  intervene,  amended  petitions, 
suppfemental  petitions  and/or  requests 
fior  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
fwesiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  30, 1997,  as 
revised  on  December  9, 1997,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Dociunoit  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  rooms:  for  Byron, 
located  at  the  Byron  Public  Library 
District,  109  Franklin,  P.O.  Box  434. 
Byron,  Illinois  61010;  for  Braidwood. 
the  Wilmington  Public  Library,  201  S. 
Kankakee  Street,  Wilmington,  Illinois 
60481. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  Decembv,  1907. 
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For  the  Nudsar  RaguUtory  Coauniuion. 
GaorgB  Dick.  Jr.. 

Project  Manager.  Project  Directorate  Itt-2, 
Division  of  Reactor  Projecta — Ul/lV,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-33231  FUmI  12-18-97:  8:45  ami 


NUCLEAR  REGULATORY 
COMMtSSiON 

Policy  8ttimnt  on  Cooperation  With 
SlalM  at  Commorclal  Nuclear  Power 
Plants  and  Other  Production  or 
Utilization  Fadlltiea:  Notice  of 
Approval 

On  February  22,  1989  (54  FR  7530)  as 
revixed  on  February  25.  1992  (57  FR 
6462),  the  NRC  published  a  policy 
statement  addrwslng  cooperation 
between  the  NRC  and  States  concerning 
commercial  nuclear  {>ower  plants  and 
other  utilization  facilities.  The  NRC  has 
received  a  renewal  of  the  clearance  firom 
the  Office  of  Management  and  Budget 
(OMB)  for  the  information  collection 
requirements  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C  Chapter 
35).  The  policy  statement  is  approved 
imder  OMB  control  number  3150-0163. 

Dated  at  Rockvilla.  Maryland  this  15th  day 
of  Dacemlwr,  1997. 

For  tlia  Nuclear  Rsgulatory  Commission. 
Brands  )o.  Slialteiii 

NRC  Oearanca  Officer,  Office  of  the  Chief 
Information  Officer. 
(FR  Doc.  97-33220  Filed  12-18-97;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

State  of  New  Mexico  Ralinqtiishfnent  of 
Sealed  Source  and  Device  Evaluation 
and  Approval  Autttortty  and 
Raaasumptlon  by  tha  Commission 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  reasanmption  of  sealed 
source  and  device  evaluation  and 
approval  authority  from  the  State  of 
New  Mexico. 


Notice  is  hereby  given  that 
effective  January  1,  1998.  the  Nuclear 
Regulatory  Commission  will  reassume 
regulatory  authority  for  sealed  source 
and  device  evaluations  and  approvals  in 
the  Agreement  State  of  New  Mexico  in 
response  to  a  request  from  the  Governor 
of  the  State  of  New  Mexico  to  relinquish 
this  authority. 

EFFECTIVE  IMTE:  January  1. 1908. 


FOR  FUimiER  ■JTOWIIATION  CONTACT:  Ms. 
Cardelia  H.  Maupin,  Senior  Project 
Manager,  Office  of  State  Programs.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  telephone  (301) 
415-2312.  Internet:  CHM«NRC.GOV. 
StlPPLEMENTARY  INFORMATION:  Currently, 
the  State  of  New  Mexico  has  an 
Agreement  ««nth  the  Nuclear  Regulatory 
Commission  (NRC)  which  grants  the 
State  authority  to  regulate  specific 
categories  of  radioactive  materials 
formerly  regulated  by  the  NRC.  This 
Agreement  was  entered  into  on  May  1. 
1974,  pursuant  to  Section  274b  of  the 
Atomic  Energy  Act  of  1954.  as  amended. 

Recently,  the  NRC  received  a  lettw 
from  New  Mexico  Governor  Gary  E. 
Johnson  (September  8.  1997)  requesting 
relinquishment  of  the  State's  authority 
to  evaluate  and  approve  sealed  source 
and  devices,  and  assumption  of  this 
authority  by  NRC.  The  requested  action 
would  involve  reassertion  of  regulatory 
authority  by  NRC  over  activities 
currently  regulated  by  New  Mexico 
purstiant  to  its  Agreement  %vith  NRC 

The  Governor  of  New  Mexico  noted 
there  are  two  manufacturers  in  the  State 
and  there  has  been  no  sealed  source  and 
device  evaluations  conducted  since 
1988.  Governor  Johnson  indicated  that  it 
would  not  be  cost  effective  to  fund  and 
maintain  staff  to  conduct  sealed  source 
and  device  evaluations. 

The  Conunission  has  agreed  to  the 
request  and  has  notified  New  Mexico 
that  effective  January  1, 1998.  the  NRC 
will  reassume  authority  to  evaluate  and 
approve  sealed  source  and  device 
applications  within  the  State  of  New 
Mexico.  The  SUte  of  New  Mexico  will 
retain  authority  to  regulate  the 
manufJBCture  and  use  of  sealed  sources 
and  devices  within  the  State  in 
accordance  with  its  Section  274b 
Agreement  %vith  the  NRC 

Dated  at  Rockvilla.  Maryland  this  12tfa  day 
of  December.  1907. 

For  the  Nuclear  RaguUtory  Commisaion. 
lokn  C  Hoyla. 
Secretary  of  the  Commietion. 
(FR  Doc.  97-33218  Filed  12-18-97;  8:45  am) 

■LUNQ  OOOt  TWU  lt-» 


RAILROAD  RETIREMENT  BOARD 

Privacy  Act  of  1974,  Propooad 
diangaa  10  oysiam  or  nacorai 

AOBICY:  Railroad  Retirement  Board. 
ACTION:  Notice  of  a  proposed  routine 


t:  The  purpose  of  this  document 
is  to  give  notice  of  a  proposed  routine 
use  to  one  of  the  RRB's  Privacy  Act 
systems  of  records. 


DATES:  The  new  routine  use  will  be 
effective  30  calendar  days  from  the  date 
of  this  publication  unless  comments  are 
received  before  this  date  which  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  Beatrice 
Ezerski,  Secretary  to  the  Board.  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago.  Illinois  60611-2092. 
FOR  FURTHER  STORMATION  CONTACT: 
LeRoy  Blommaert.  Privacy  Act  Officer, ' 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago.  Illinois  60611- 
2002.  (312)  751-4548. 

SUPPLEMBfTARY  SrORMATION: 

L  Diacuaaion  of  Propoaed  Routiiie  Use 

Pursuant  to  Public  Law  104-193.  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  199B. 
the  Railroad  Retirement  Board  (RRB) 
will  disclose  data  from  its  system  of 
records  RRB-19.  Payroll  Record  System, 
to  the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families.  Department  of 
Health  and  Human  Services  (HHS)  for 
use  in  the  National  Database  of  New 
Hires,  part  of  the  Federal  Parent  Locator 
System  (FPLS)  and  Federal  Tax  Offset 
System.  DHHS/OCSE  No.  09-90-0074. 
A  description  of  the  Federal  Parent 
Locator  Service  may  be  found  at  62  FR 
51663  (October  2,  1997). 

FPLS  is  a  computerized  network 
through  which  States  may  request 
location  information  from  Federal  and 
State  agencies  to  find  non-custodial 
parents  and/or  their  employers  for 
purpoaes  of  establishing  paternity  and 
securing  support  On  October  1. 1997, 
the  FPLS  was  expanded  to  include  the 
National  Directory  of  New  Hires,  a 
database  rnntaining  infonnation  on 
employees  recentiy  hired,  quarterly 
wage  data  on  private  and  public  sector 
employees,  and  information  on 
unemplojrment  compensation  benefits. 
On  October  1. 1968.  the  FPLS  will  be 
expanded  further  to  include  a  Federal 
Case  Registry.  The  Federal  Case  Registry 
will  contain  abstracts  on  all  participants 
involved  in  child  support  enibrcement 
cases.  When  the  Fecferal  Case  Registry  is 
instituted,  its  files  will  be  matched  on 
an  ongoing  basis  against  the  files  in  the 
National  Directory  of  New  Hires  to 
determine  if  an  employee  is  a 
participant  in  a  child  support  case 
anywhere  in  the  country.  If  the  FPLS 
identifies  a  person  as  being  a  participant 
in  a  State  child  support  case,  that  State 
will  be  notified.  State  requests  to  the 
FPLS  for  location  information  will  also 
continue  to  be  processed  after  October 
1,1998. 

When  individual  ara  hired  by  the 
RRB,  we  may  disclose  to  the  FPLS  their 
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names,  social  security  numbers,  home 
addresses,  dates  of  Uirth,  dates  of  hire, 
and  information  identifying  us  as  the 
employer.  We  may  also  disclose  to  the 
FPLS  names,  social  security  numbers, 
and  quarterly  earnings  of  each  RRB 
employee  within  one  month  of  the  end 
of  the  quartnly  reporting  period. 

InfDiination  sufami^d  %  the  RRB  to 
the  FPLS  will  be  disclosed  l^  the  Office 
of  Child  Support  Enforcement  to  the 
Social  Security  Adndnistration  tat 
verification  to  ensun  that  the  social 
security  number  provided  is  conecL 
The  datae  diadosed  l^  the  RRB  to  the 
FPLS  will  also  be  disclosed  by  the 
Office  of  Qiild  Suj^xxt  EnfiHcement  to 
the  Secretary  of  the  Treasury  fior  use  in 
verifying  d^ms  for  the  advance 
payment  of  the  earned  income  tax  credU 
or  to  verify  a  claim  of  emplojrment  on 
ataxretum. 

n.  CamvatibiUty  oTPrMMMadi  BewliM 
Use 

We  are  prc^xwing  this  routine  use  in 
■ccoidance  with  the  Piivaey  Act  (5 
U.S.C  552a(bK3)).  The  Privecy  Act 
permits  Ae  diacloauie  of  infonnation 
about  individuals  without  their  consent 
fDr  a  routine  use  where  the  information 
will  be  used  far  a  purpose  which  is 
compatible  with  the  purpose  tor  which 
the  information  wras  originaUy  collected. 
The  Office  of  Management  and  Budget 
has  indicated  that  a  "compatible"  use  is 
a  use  which  is  necesaery  and  propflT. 
Sbice  the  proposed  uses  of  the  data  are 
required  Iqr  Public  Law  104-193.  they 
are  cleariy  necessary  and  proper  uses, 
and  therefore  "competible"  uses  wUdi 
meet  the  reqiiiremait  of  the  Privacy  Act 

DL  Aharad  Syetaas  B^art 

On  Deconber  11, 1907,  the  Raibood 
Retirement  Board  filed  an  altered 
system  report  for  this  system  with  the 
chairman  of  the  designated  Senate  and 
House  committees  and  with  the  Office 
of  Msnsgwment  and  Budget  This  was 
done  to  compfy  with  Section  Xof  the 
Privacy  Act  of  1974  and  OMB  Orciilw 
NaA-130,  Appendix  L 

By  Authority  of  the  BowL 


SeaetoiytotheaomtL 
-It 

IMVROU. 


MTHE 


Paragraph  "}"  is  added  to  read  as 
follovrs: 

j.  The  names,  social  security  nimihers. 
home  addresses,  dates  of  birth,  dates  of 


hire,  quarterly  earnings,  employer 
identifying  information,  and  State  of 
hire  of  employees  may  be  disclosed  to 
the  Office  of  Child  Support 
Enforcement.  Administration  for 
Children  and  Families.  Department  of 
Health  and  Humm  Services  for  the 
purpoee  of  locating  individuals  to 
estri>lish  paternity,  establishing  and 
modifying  orders  of  child  support, 
identifying  sources  of  income,  and  for 
other  child  support  enforcement  actions 
as  required  by  die  Personal 
Responsibility  and  Wwk  Opportunity 
Reconciliation  Act  (Welfiue  Reform  Act 
Pub.  L.  104-193). 

(FR  Doc.  97-33202  Filed  lZ-18-97;  8:45  am] 
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Msing  Jo  a  Osdslon  by  ttw 
nSSi  TIlS 


:  11. 1997. 

In  August  and  September,  1997.  The 
Depository  Tnist  Company  ("DTC"). 
Natiraul  Securities  aeariiw  Corporation 
("NSCXT').  Philadeipbia  Oapoaitory 
Trust  Qxnpany  ("Philadep").  and  Stock 
Qearing  Corporation  of  Philadelphia 
("SCCP")  filed  with  the  Securities  md 
Rxrhange  Conunission  ("Commission") 
propoaed  rule  rhnTi|nn  pursuant  to 
Section  10(hXl)  of  Ae  Securities 
Exchange  Act  of  1934  ("Act").* 
concerning  the  decision  by  the 
niiladelphia  Stock  Exchai^, 
hacorpomted  ("PHLX")  to  withdraw 
from  the  securities  depoaitiHy  business 
and  to  restructure  its  clearance  and 
settiement  business.'  Notices  of  the 


<lSU.S.C78i(b)(l). 

*On  August  S.  1M7.  DTC  filwl  it*  propoMd  rule 
chMiga  with  Um  Comminioa  (FU«  No.  SR-OTC-97- 
16).  On  August  6. 1997,  NSOC  filed  with  the 
Commiseion  and  on  August  28, 1997,  uiiandsd  iU 
proposed  nils  change  (Ftle  Na  SR-NSOC-97-08). 
On  September  25. 1997,  Philadep  filed  its  proposed 
rule  change  with  the  Commission  (Pile  No.  SR- 
Philadep-97-04).  On  September  30.  1997,  SCX3> 


proposals  were  published  in  the  Fa 
Is^alai  on  Octobw  15  and  16, 1997.* 
The  Commission  received  one  comment 
letter,  which  pertained  to  DTC  and 
which  expressed  concern  that  PHLX's 
decision  to  withdraw  from  the  deerance 
and  settiement  and  securities  depositoty 
businesses  reduced  competition  in  the 
market^  The  Commission  also  received 
DTCs  letter  responding  to  the  mmiiumf 
letter.^  For  the  raesons  discussed  below, 
the  Commission  is  approving  the 
proposed  rule  changes. 


PHLX  is  withdrawing  from  the 
securities  depository  business  cunentfy 
offered  through  its  wholly  owned 
subsidiary,  Philad^),  and  is 
restructuring  and  UmiHng  its  clearance 
and  settlement  business  currently 
offered  through  its  wholly  owned 
subsidiary.  SCCP.  DTC.  hKCC.  PHLX. 
Philadep.  and  SCCP  have  entered  into 
an  agreement  dated  as  of  June  18, 1907, 
governing  amngements  relating  to 
PHLX's  decision  ("Agreement"). 
Pursuant  to  the  Agreement  as  Hier^iffiwl 
below,  most  of  the  current  day-to-day 
depository  and  dewance  services  (rf 
niiladep  and  SCCP  «vill  now  be 
provided  by  DTC  and  NSOC 

A.  Agreement 

Under  the  Agreement  the  parties  are 
wcnking  to  assure  an  orderly  transition 
with  respect  to  the  cessation  of 
Philadep's  opatations  and  the 
rastructuriog  of  SOCPs  opentiona. 
niiladep  and  DTC  have  ^eed  to  asaiat 
sole  Phfladep  pwticipents  in  beccmiing 
DTC  participnts  to  the  extent  that  they 
meet  DTC  qiialificatjons  and  deaire  to 
become  DTC  participants.  Philadep  and 
DTC  dso  have  agreed  to  cooperate  in 
the  transfer  of  securities  from  the 
custocfy  of  Philadep  to  the  custody  of 
DTC. 

After  the  closing  date  of  the 
Apeement.  SOCP  no  kti^er  will 
laaiatain  its  continuous  net  settlement 
CtlNS")  system  for  conducting 


fiM  its  ptopoaed  mle  ck««»  with  1 
(File  Ne.  SI(-Pkilada|^7-a«). 

°"*^  nrtmilliiiisnilsnili^iiiiriiiis^isi  II. 
19S7 (FUe Na  Slt-PHUC-«7-«9) ia  mMieitkw  with 
its  witibthawal  fcoB  the  daaMwa  Md  seldaMasit 
and  aecuritie* depositasy  hnsinssiss.  FHUTs  mie 
filiag  is  hatag  addrassad  in 


»Securitias  Exchaiy  Act  RsIimi  Nos.  39122 
(October  S.  1997),  S2  FR  53S47  [PTQ:  99220 
(Octobar  S.  1997).  82  FR  53S4S  (NSOC):  3«23 
(Octobar  8, 1997),  S2  FR  S3661  (SCX3^  99221 
(October  S.  1997).  62  FR  S38S1  (Philadep). 

*Lelter  boa  P.  Howard  Fittlrtirin.  Praaidant, 
Qectrooic  Sattlomants  GttMip,  Thronson  Financial 
Services,  inc..  (November  <,  1997). 

0  I^etter  from  Richsrd  B.  Naaaon.  Exacudve  Vice 
President  and  Ganarai  CaaDaal.  trrC  (Noveoriier  14. 
1997). 
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Mttlemento  between  SCCP  and  its 
participants.  As  a  result.  SCCP  will 
cease  providing  the  cash  settlement 
services  attendant  to  Philadap's  same- 
day  funds  settlement  system  and  the 
Philadep  settlement  process.  However, 
pursuant  to  the  Agreement.  SOCP  may 
continue  to  offer  limited  clearing  and 
settlement  services  to  PHLX  member*. 
SCX7  intends  to  provide  trade 
confirmation  and  recording  services  for 
PHLX  members  that  carry  out 
transactions  through  regional  interface 
operations  ("RIO")  accounts  and  ex- 
clearing  accounts.  Under  the  amended 
versions  of  SOCP  Rules  10  and  11,  SCCP 
will  not  provide  clearing  guarantees  on 
such  transactions. 

SCCP  will  continue  to  offer  margin 
services  for  certain  participants  in  a 
special  account  established  by  SCCP  at 
NSCC.  Pursuant  to  the  Agreement,  SCCP 
will  establish  an  omnibus  account  at 
NSCC  and  will  abide  by  NSCC's  rules 
and  procedures  as  a  participant  of 
NSCC.  Under  the  Agreement,  SCCP  may 
ofbr  margin  services  only  to:  (i)  PHLX 
equity  specialists  for  their  specialists 
and  alternate  specialists  transactions,  as 
wrell  as  for  their  proprietary  transactions 
in  securities  for  which  they  are  not 
appointed  as  specialists  or  alternate 
specialists  and  (ii)  PHLX  members  listed 
on  a  schedule  that  are  not  PHLX  equity 
specialists  for  their  proprietary 
transactions." 

Under  the  Agreement,  PHLX. 
Philadep,  and  SCCP  will  not  directly  or 
indirectly  engage  in  or  compete  in  the 
business  of  providing  securities 
depository  services  or  clearance  and 
settlement  services  for  a  period  of  five 
years.  This  prohibition  does  not  apply 
to  PHLX's  equity  ownership  interest  in 
The  Options  Clearing  Corporation  and 
does  not  apply  to  SCCPs  providing  of 
margin  se^ces. 

B.  SCCP  Rule  ChangoM  ' 

A  new  definition  of  "margin  member" 
is  established  in  SCCP  Rule  1  to  reflect 
those  PHLX  floor  firms  enUUed  to  clear 
through  a  SCCP  margin  accoimt* 
Pursuant  to  the  amended  version  of 
SCCP  Rule  9,  SCCP  may  provide  margin 
accounts  for  margin  members  that  clear 


•Under  tha  AgtMOMat.  SOCP  may  add  oUmt 
PHLX  mralMfs  to  Ihi*  aclMdul*  nib^ct  to  NSCXTi 
approval.  Tba  Commiasioa  undantand*  that  at  this 
tima  SOCP  will  be  ofhring  margiii  Mrvicaa  only  to 
PHLX  aiwitui  I  that  an  PHLX  oquity  (pacialiats. 

'  SGCP  included  the  text  of  ita  raviaad  lulaa  aa  an 
agdtibit  wtiich  i*  availabla  for  iBMacWwi  tmi 
copying  at  the  Coomiitaiaa'a  pubUc  nhnm»  room 
and  through  SCCP. 

*Undar  the  rule  change,  the  term  "margin 
maoibar"  it  defined  to  include  participants  that  are 
PHLX  aparialiata.  altarnale  ipecialiau.  and  other 
PHLX  Soot  mtmbtn  tpaciflcally  approved  by 
NSOC  to  eflbct  tradlog  in  a  margin  account. 


and  setUe  their  transactions  through 
SCCP's  omnibus  clearance  and 
settiement  account  SCCP  will  margin 
such  accounts  based  on  its  procedures 
and  on  Regulation  T  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System.* 

At  any  time.  SOCP  may  demand  a 
margin  member  to  provide  additional 
margin  based  upon  its  review  of  the 
margin  member's  security  positions 
held^  SCCP.  SCCP  wUl  retain  its 
margin  thresholds  as  currenUy  specified 
in  its  procedures  and  may  require 
adequate  assurances  or  additional 
margin  in  addition  to  the  minimum 
nvifgin  thresholds  in  order  to  protect 
SOCP  in  issues  deemed  by  SOCP  to 
warrant  additional  protection.  SOCP 
may  demand  any  such  margin  payments 
in  federal  fimds  in  accordance  t^rith  its 
procedures. 

SCCP  may  issue  margin  calls  to  any 
margin  member  whose  margin 
reqidrement  exceeds  the  accotmt  equity 
of  the  margin  member's  margin 
account  *o  SOCP  may  waive  any  amount 
that  woidd  trigger  a  margin  call  not 
exceeding  $500.  A  margin  member  that 
fails  to  meet  a  margin  call  will  be 
sub)ect  to  SCCP  Rule  22  (formerly  SOCP 
Rule  23)  which  governs  disciplinary 
proceedings  and  penalties.  SOCP  may 
cease  to  act  for  delinquent  margin 
members  and  will  retain  a  lien  on  all 
delinquent  margin  members'  accounts 
and  securities  therein. 

SCCP  will  segregate  and  maintain 
records  on  each  individual  margin 
account  and  will  maintain  the  omnibus 
account  so  as  to  reflect  all  positions  in 
SOCFs  margin  aocotuts.  SCXP  also  will 
guarantee  the  settiement  obligations  of 
the  omnibus  accotmt  to  NSCC.  Pursuant 
to  the  Agreement.  PHLX  will  guarantee 
SCCP's  obligations  to  NSOC. 

SCCP's  books  and  reconls  for  the 
omnibus  clearance  and  settiement 
accoimt  wdll  reflect  all  activity  that 
occurs  in  the  accoimt  at  NSCC  and  DTC. 
At  any  time  prior  to  midnight  (Eastern 
Time)  on  the  next  business  day  after 
SOCP  receives  a  margin  member's  trade, 
SCCP  will  be  entitied  to  reverse  such  a 
trade  from  such  margin  member's 
account  SCCP  will  settie  the  omnibus 
clearance  and  settiement  account  with 
NSOC  each  business  day  in  accordance 
with  NSCC's  rules  and  procedures. 
Accordingly,  SCCP  will  be  subfect  to 
NSCC's  rules  including,  but  not  limited 
to,  the  following:  (i)  Daily  mark-to- 
market  requirements,  (ii)  allocations  of 


•12CFR220. 

"■Under  the  rule  chaise.  SGCP  Rule  1  de6naa  the 
term  "account  equity"  aa  the  total  net  current 
markat  value  of  lecurity  poaitioai  held  in  the 
mm^  accaunl  plua  or  mlnua  caah  balai>caa  in  auch 


long  and  short  securities  positions,  (iii) 
dividend  and  reorganization  settiement 
activities,  and  (iv)  pledging  of  collateral 
and  stock  loans.  Dividends, 
reorganizations,  adjustments,  and  buy> 
ins  will  be  passed  through  to  margin 
members  in  accordance  with  SCCP's 
procedures.  SOCP  will  continue  to 
provide  margin  members  ivith  purchase 
and  sales  reports,  bookkeeping  reports, 
dividend  and  reorganization  repcHts. 
and  preliminary  equity  reports  in 
accordance  with  SCCP's  procedure*. 

SOCP  will  have  one  composite 
settiement  per  day  with  NSOC  through 
the  omnibus  clearance  and  settlement 
account  SOCP  will  mainmln  line  of 
credit  ("LOC")  arrangemenU  with  one 
or  more  commercial  banks  suCBcient  to 
support  anticipated  funding  needs  of 
the  underlying  margin  accounts.  In 
order  to  cover  all  such  margin  debits, 
SOCP  anticipates  obtaining  an  aggregate 
of  $5  ndllion  in  committed  and  $5 
million  in  uncommitted  LOCs  from  each 
of  two  separate  lending  institutions, 
totally  $20  million. 

SC^  is  amending  its  Rule  14 
(formerly  SOCP  Rule  15)  to  provide  that 
mark-to-market  funds  may  not  be  used 
to  finance  margin  membm'  account 
activity.  SOCP  also  is  amending  Rule  14 
to  provide  that  any  mark-to-market 
funds  collected  by  SOCP  will  be 
segregated  and  invested  in  accordance 
with  analogous  procedures  set  forth  in 
SOCP  Rule  4.  Under  the  amended 
version  of  SOCP  Rule  13,  SOCP  will  pass 
through  any  buy-ins  submitted  by  NSOC 
to  SOCP  or  by  a  SCCP  participant  to 
NSOC  in  accortlance  with  NSOCs  buy- 
in  rules  and  proceduiea. 

To  ensure  that  margin  members  have 
an  efficioit  way  to  obtain  securities 
depository  services  after  the  closure  of 
Philadep's  depository  service,  NSOC 
will  sponsor  SOCP  in  opening  a 
depository  account  at  DTC  to  benefit 
margin  members.  If  margin  members 
carry  out  trades  in  securities  that  an  not 
eligible  for  custodial  services  in  DTC's 
book-entry  system,  SOCP  wrill  use 
NSCC's  direct  cleering  service  to  settie 
the  transactions.  SOCP  will  continue  to 
perform  bookkeeping  and  reconciliation 
services  for  the  onmibus  clearance  and 
settiement  account  and  its  related  DTC 
custody  accoimt  pursuant  to  SOCP 
procedures. 

In  accordance  with  NSCC's 
participants  fund  formulae,  SCCP.  as  a 
NSCC  participant  and  as  a  sponscnad 
participant  of  DTC,  will  be  required  to 
provide  NSCC  and  DTC  with 
participants  fund  contributions.  SOCP  is 
deleting  its  participants  fund  formulae 
applicable  to  inactive  accounts,  full 
service  CNS  accounts,  and  layoff 
account*.  SOCP  will  establish  a  fixed 
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$35,000  contribution  for  each  of  the 
followring  account  categories:  specialist 
margin  and  non-specialist  margin.  No 
changes  will  be  made  to  the  RIO 
account  fbimida.  Accordingly,  RIO 
account  participants  will  continue  to  be 
subject  to  a  contribution  of  $10,000  to 
$75,000  depending  upon  monthly 
tracUng  activity.  SOCP  will  continue  to 
use  its  current  procedure  under  which 
a  participant  *"g^"g  in  more  thag  one 
account  type  activity  will  be  sub^ 
only  to  the  formula  that  would  generate 
the  highest  participants  fund 
contributioiL 

SOCP  may  allocate  any  portion  of  its 
participarts  fund  to  satisfy  NSCC's  and 
DTCs  participants  fund  requirements 
with  respect  to  the  omnibus  account 
Any  eocoess  SCCP  participants  fund  raiah 
not  used  to  fund  SOCP's  NSOC  and  DTC 
participants  fund  requirements  will  be 
segregated  and  invested  by  SOCP  in 
accordance  with  SCCP  Rule  4.  If  SOCP's 
participants  fiind  formulae  do  not 
I»ovide  for  conttibations  that  equal 
those  which  would  be  reqaiied 
pursuant  to  the  NSOC  and  DTC 
participants  fund  fonnulae.  SOCP 
reserves  the  ri^t  to  collect  from  each 
participant  an  additional  pro  rate  charge 
to  meet  any  such  deficit 

SOCP  is  amending  SCCP  Rule  4  to 
specify  that  no  participants  fund 
contributions  may  be  used  in  fi»»«iM^ng 
margin  mwmbeis'  margin  account 
activity."  In  addition  SOCP  is  mmm,nAir>g 
Rule  4  to  provide  for  the  establishment 
by  SOCP  and  Philad^  of  areaerve  frmd 
that  will  be  oaed  to  provide  a  liquid 
fund  to  draw  on  as  necessary  to  meet 
certain  specified  expenses.  Tbe  raseiva 
fund  wrill  be  funded  with  deposits  of 
$1,000,000  by  August  11. 1998; 
$1.000.000 1^  August  11. 1999;  and 
$1.000.000 1^  August  11.  2000.  The 
resOTve  fimd  will  be  held  and  invested 
in  accordance  with  the  procedures  set 
forth  in  SCCP  Rule  4  for  tiie  holding  and 
investment  of  the  participants  fond. 
Amounts  drawn  from  the  reserve  fiaid 
must  be  replenished  within  sixfy  days 
following  tiie  date  of  each  such 
withdrawal.  SOCP  Rule  4  also  is  being 
amended  to  provide  that  no  portion  of 
the  reserve  fund  may  be  used  in 
financing  margin  members'  margin 
account  activity. 

SOCP  is  amending  its  schedule  of  fees 
to  delete  those  fees  associated  with 
services  no  longer  to  be  oCfored.  SCCP 
will  now  charge  RIO  Accounts  fees  of 
$0.05  per  $1,000  of  contract  value. 


n. 


Letters 


The  Commission  rec^ved  two 
comment  letters  in  response  to  the 
notice  of  DTC's  proposed  rule  change: 
one  was  a  comment  letter  from 
Thomson  Financial  Services 
("Thomson")  pertaining  to  DTC  and  one 
was  a  response  from  DTC  to  Thomson's 
letter."  "I^omson  stated  that  it  did  not 
object  to  DTC's  proposal  to  ofi^ 
d^KMitory  services  to  formw  sole 
Pfailad^  partidpante;  however. 
Thomson  also  stated  ito  belief  that  the 
cessation  of  niiladep's  services  might 
adventely  afiect  ctmpetition. 

DTC  stated  in  response  &M  it  is 
stroiwlv  committed  to  competition.  DTC 
noted  tnat  the  rmional  stock  exchanges 
have  decided  in^pendentiy  that 
maintaining  tiieir  own  securities 
depositories  was  no  longer  in  their 
nwmbers'  best  interests.  In  addition. 
DTC  steted  tiiat  when  the  regioiial  stock 
exrhange*  have  decided  to  dose  their 
securities  depositories.  DTC  always  has 
resp<Hided  promptiy  by  expending 
resource*  to  ensure  the  safs  trQiiafcy  of 
funds  and  securities. 

TI  ITisr ■■*!*■ 

Secticm  17A(bM3)Qn  of  the  Act  ** 
requires  that  the  ndes  of  a  deering 
agency  be  designed  to  promtJte  prompt 
and  accurate  dearance  and  settkaneBt  of 
securities  transactions  and  to  assure  the 
saf^uarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  dealing  agency  or  for  wluch  it  is 
responsible.  The  Commission  believes 
that  the  poposed  rule  changes  by  DTC, 
NSOC.  Fiyladep.  and  SOCP  are 
consistent  with  the  leqidrementeof 
Section  17A(bX3)(F)  because  they 
should  fiKiliteto  pssmpt  and  accurate 
dearance  end  settlement  of  securities 
transactions  by  providing  More  ^Bdent 
and  less  expensive  deering  and 
depository  services.  Moreover,  because 
the  proposals  provide  for  the  orderly 
transfBT  of  open  positions  and  securities 
from  SOCP  to  NSCC  and  from  Philadep 
to  DTC.  the  Commission  believes  the 
proposals  are  consistent  with  the 
obligations  of  DTC.  NSOC.  Philadep. 
and  SCCP  to  safeguard  securities  and 
funds  in  their  custody  and  control  and 
to  provide  for  the  prompt  and  accurate 
dearance  and  settlement  of  securities 
transactions. 

Section  19(b)  of  the  Ad  **  provides 
that  the  Commission  shall  ^prove 
proposed  exchange  and  clearing  agency 
rule  changes  if  it  finds  that  the 
proposals  are  consistent  with  the 
requirements  of  the  Ad  and  the  rules 


and  regulations  thereunder  that  govern 
thoae  organizations.  Competition  among 
clearing  agendes  is  a  factor  that  the 
Commission  must  consider  in  ite 
examination  of  any  proposaL^ 
However,  die  Commission  is  not 
requirBd  to  achieve  its  regulatory 
objectives  in  the  leest  anticompetitive 
manner  and  is  at  most  reipiired  to 
dedde  that  any  anticompetitive  efiCect* 
of  its  acticHB  are  necessary  or 
appropriate  to  the  achievement  of  its 
objectives.**  Therefore,  in  asuoniing  the 
anticompetitive  efiisct  the  Commiaaiaa 
i*  required  to  balance  the  maintenance 
of  fair  competition  along  with  a  mimhT 
of  otiier  equally  important  oxpiea* 
purpose*  of  tlw  Ad  nich  as  the 
protection  of  investors  and  the 
eafisgnnding  of  securities  and  funda.*' 

Deispite  the  dominant  nunket  positioo 
of  ore  and  NSOC.  the  Commission 
believes  the  cumutt  regulatocy  ^^Kmw 
and  the  particular  structure  and  nature 
of  the  clearing  and  depository  industries 
provide  ample  means  of  avoiding  the 
potential  negative  efihds  of  a  mooopofy. 
Sections  17A  and  19  of  the  Ad  and  the 
rules  thereunder  provide  the 
Commission  appropriate  and  effective 
ragulatoty  authority  over  DTC  and 
NSOC  The  Commission  believes  that 
after  the  consummation  of  the  proposed 
arrangements,  securities  industry 
memben  will  continue  to  have  acoeas  to 
high  quality,  low  cost  depoaitoiy  and 
deering  services  provided  under  the 
mandate  of  the  Act  Accordingly,  the 
Commission  believes  that  the  |Hopoaed 
transaction  advance*  the  ol^edives  of 
the  national  deeraiKe  and  settlement 
and  sjrstem  without  an  inappropriate  or 
unnecessarjrburdm  npoo  oonmetition^ 

Thus,  the  light  of  die  aboveTrae 
Commission  &ids  that  approval  of  tin 
proposals  is  warranted.  However, 
because  a  part  of  SCCP's  propoeed  rule 
change  ctmcems  the  restructuring  of 
SCCFs  operations  to  enable  SOCP  to 
offer  limited  deering  and  settiement 
services  to  certain  PHLX  members,  the 
Conunission  finds  that  it  is  appropriate 
to  grant  only  temporary  approval  to  the 
portion  of  SCCP's  proposed  rule  change 
that  amends  SOCP's  By-laws,  Rules,  or 
Procedures.  This  will  allow  the 
Comn^ssion  and  SCCP  to  see  how  well 
SCCP's  restructured  operations  are 
functioning  under  actual  working 
conditions  and  to  determine  whether 
any  adjustments  are  necessary.  Thus, 
the  Commission  is  approving  the 
portion  of  SCCP's  proposal  that  amends 


"  As  previously  stated.  SOCP  is  estebliahii^ 
separate  sources  of  funding,  including  baitk  LOCa, 
to  serve  the  operation  of  its  margin  memben' 
margin  accounts. 


**Supm  Notes  4  and  5. 

>M5  U.S.C  78q-l(bM3)(F). 
"15U.S£.7aa(b). 


"See  Exchange  Act  Section  17A(b)(3KI).  15 
U.S.C  78q-l(bMI). 

>•  15  U.S.C  78c(f).  Bradford  National  Omuing 
Catp.  V.  ^a  500  F.2d  10*5. 1105  p£.  Or.  1978). 

"M.  at  1106. 
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iU  By-la%ys,  RuIm,  or  Prooediuw 
through  IDecember  31, 1908. 

IV.  CoBclnsioa 

On  the  basis  of  the  foregoing,  the 
Conunission  finds  that  the  proposals  are 
consistent  with  the  requirements  of  the 
Act  and  in  particiilar  with  the 
requirements  of  Section  1 7A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

ft  is  therefore  Ordered,  pursuant  to 
Section  19(bK2)  of  the  Act.  that  the 
proposed  rule  changes  of  Philadep  (File 
No.  SR-Philadep-97-04).  of  DTC  (File 
No.  SR-DTC-97-16).  and  of  NSCC  (File 
No.  SR-NSOC-97-06)  and  the  portion  of 
SCCPs  proposed  rule  change  dealing 
with  its  entering  into  tha  Asaament 
(File  No.  SR-SCX3»-97-04)  be  and 
hereby  are  approved. 

A  it  further  Ordered,  pursuant  to 
Section  19(bK2)  of  the  Act.  that  the 
portion  of  SOCP's  proposed  rule  change 
that  amends  its  By-laws.  Rule,  or 
Procedures  (FUe  No.  SR-SCCP-fl7-04) 
be  and  hereby  is  approved  through 
Dec«nber31.1998. 

For  the  Commission  by  the  Divisioa  of 
Market  Regulation,  purauant  to  delflgstad 
authority.  <• 

I H.  McFariaad. 


Dmputy  Secretary. 

(FR  Doc  «7-3Sia4  Flkd  12-t»-«7;  8:45  ami 
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On  October  17. 1997.  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  submitted 
to  the  Securities  and  Exchange 
Conunission  ("SEC"  or  "Conunission"). 
pursuant  to  Section  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  and  Rule  19b-4  thereunder,*  a 
propoaisd  rule  change  which  amends  the 
Interpretation  on  the  Release  of 
Disciplinary  Information.  IM-8310-2  of 
Rula  8310  of  the  Procedural  Rules  of  the 


NASDV'lnterpretation"  or  "IKf-8ai»- 
2").  A  notice  of  the  proposed  rule 
change  was  published  in  the  Federal 
Esfister  on  November  21. 1997.>  The 
Conunission.  to  date,  has  received  no 
comment  letters  on  the  proposed  rule 
change.  For  the  reasons  discussed 
below,  the  Conunission  is  granting 
partial  accelerated  approval  of  the 
proposed  rule  change. 

In  iU  notice.  fUecT on  October  17, 
1997,  the  NASD  Regulation.  Inc. 
("NASDR")  proposed  to  amend  TM- 
8310-2  to  include  the  phrase 
"electronic  inquiry"  in  the  rule 
language  so  that  it  coiild  respond  to 
electronic  inquiries,  aa  wall  as  written 
or  telephonic  inquiries.  In  the  notice, 
the  NASDR  also  proposed  to  amend  the 
rule  language  to  include  the  additional 
information  required  to  be  reported  on 
the  amended  Forms  U-4,  U-5.  and  BD. 
The  NASDR  has  requested  that  the 
Commission  approve,  on  an  accelerated 
basis,  only  that  portion  of  the  amended 
rule  language  that  allows  it  to  respond 
to  electronic  inquiries.*  Hence.  tlM 
Commission  is  partially  approving,  on 
an  accelerated  basis,  that  portion  of  the 
NASDR's  request  which  will  give  the 
NASD  the  option  of  responding  to  the 
electronic  inquiries  of  persons  or 
entities  requesting  employment  and 
disciplinary  history  of  its  members  and 
their  associated  persons. 

n.  Daacriptioa  ofPrDpoaal 

Under  the  NASD's  Public  Disclosure 
Program  ("PDP").»  the  NASD,  in 
leaponse  to  a  vrritten  inquiry  or 
telephonic  inquiry  via  a  toll-free 
telephone  listing,  releases  certain 
information  contained  in  the  Central 
RegUtration  Depoaitory  ("CRD") 
regarding  the  employment  and 
disciplinary  history  of  its  members  and 
their  associated  persons.  When  an 
inquiry  is  made,  if  the  brokar-dealar  or 
aasociatad  parson  has  a  disciplinary 
history,  the  NASD  responds  by  sending 
the  inquirer  a  copy  of  the  disclosable 
information  (e.g..  information  regarding 
past  and  present  employment  history 
with  Association  members)."  If  there  is 
no  history,  the  NASD  responds  by 


informing  the  caller  of  this  and 
fMlowittg  up  with  a  written  record  of 
same,  if  so  requested.' 

In  past  moiUhs.  the  NASD  has 
undotaken  a  reassessment  of  the  CRD  to 
tnkn  advantage  of  developing  technology 
and  to  improve  its  performance  meeting 
the  NASD's  changing  biisiness  needs. 
As  a  result  of  this  reassessment,  the 
NASD  determined  that  the  Internet 
should  be  a  component  of  its  PDP.  In  an 
effort  to  expand  its  PDP  and  make  it 
more  accessible  and  convenient  for 
investors,  the  NASD's  proposal  amends 
the  Intmpretation  to  enable  the  NASD  to 
receive  electronic  inquiries  as  well  as 
written  and  telephonic  inquiries.* 


••17  CFK  20a3»-3(«N12L 

•  i»U.s.C7Si(bXU 
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» Ad  lUL  No.  39323  (Nov. 
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1W3).  5S  FR  3S723  (July  S.  IMS). 
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I  Uat  of  diadoaabla  diadplinary 


nL 

NASDR  has  requested  that  the 
Commission  find  good  cause  pursuant 
to  Section  19(bM2)  of  the  Act,*  for 
approving,  prior  to  the  30  day  after 
publication  in  the  Fadaral  Bagistar,  that 
part  of  the  proposed  rule  chan^^  that 
permits  the  NASD  to  reepond  to 
electronic  inquiries.*^*  "the  Conunission 
has  reviewed  the  NASDR's  proposed 
rule  change  and  believes,  for  reasons  set 
forth  below,  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act "  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD. 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  Sections 
lSA(b)(6)  and  15A(i)  of  the  Act  Section 
15A(bX6)  provides  in  relevant  nart  that 
the  r\ilas  of  the  association  be  designed 
to  foster  cooperation  and  coordination 
with  persons  engaged  in  regulating  and 
procaasing  information  with  respect  to 
securities  and  not  to  permit  unfair 
discrimination  among  customers, 
issuers,  brokers  or  dealers.  Section 
15A(i)  of  the  Act  requires  the 
Association  to  promptly  respond  in 
writins  to  inquiries  regarding 
disciplinary  actions  involving  its 
memtMis  or  associated  persons. 

The  Conunission  finds  good  cause, 
pursuant  to  Section  19(b)r2)  of  the  Act, 
for  approving  the  proposed  rule  change 
prior  to  the  30th  day  after  publication  in 
the  Federal  Register.  By  amending  IM- 


'If  tba  laouaat  U  wriltaa  and  than  U  no 
dtadoaaUahlalary.  •  racofd  indicating  same  !•  Mot 
to  tha  inquirar. 

•SaafuprawXaS. 

•15U.S.C78a(bM2). 

**Saa  $upra  Dote  4. 

It  In  approving  thU  nila.  tba  CommiMioa  nolaa 
that  it  bM  oooaidarad  tba  piopoaed  rule'*  Impact  oo 
aSdancjr.  ooaipatitioa,  and  capital  formation.  Tba 
abiltty  to  uaa  aiactric  madia  will  moat  liialy 
irtanrr  afficiaocy  by  dacreaaing  tba  time  batwaao 
whaa  tba  requeat  it  made  and  whan  the  recpooae 
ii  racaivad  Additionally,  the  ready  accauibility  of 
CRD  liiftwiaalhai  abould  poaitivaly  aflect 
oompatitiga  ia  Iks  ■Mrfcatplaca;  disciplinary 
biatoriaa  will  ba  moia  aocaaaibh  to  Uia  pubUc  IS 
VS.C.  78c(f). 
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8310-2  to  include  the  phrase 
"electronic  inquiry."  the  NASD  has 
made  it  easier  and  more  convenient  for 
interested  persons  to  inquire  about  the 
emplojrment  and  disciplinary  history  of 
its  members  and  their  associated 
persons.  The  Commission  commends 
any  effort  made  to  improve  investor 
access  to  information  that  could  help 
investors  determine  whether  to  conduct 
or  continue  to  conduct  business  with  a 
particular  broker-dealer  or  associated 

Eerson.  The  Commission  understands, 
owever,  that  the  NASD  intends  to 
disseminate  responses  to  some  inquiries 
electronically.  As  with  developing  and 
instituting  information  systems 
technology,  the  Commission  expects  the 
NASD,  consistent  with  its  statutory 
duties,  to  assure  itself  that  security 
concerns  (j.e.,  the  security  of  its  systems 
and  the  immutability  of  the  records  after 
transmittal)  have  been  addressed.  Thus, 
in  granting  this  partial  accelerated 
approval,  the  Commission  notes  that  it 
is  approving  only  the  NASD's  ability  to 
respond  to  electronic  inquiries  as  if  they 
were  either  written  or  telephonic 
inquiries. 

Based  on  the  foregoing,  the 
Commission  deems  it  appropriate  to 
partially  approve  the  proposed  rule 
change  on  an  accelerated  basis, 
pursuant  to  Section  19(b)  of  the  Act  and 
the  rules  and  regulations  thereunder.** 

ft  IS  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act. » a  that  the 
aforementioned  portion  of  proposed 
rule  change  SR-NASD-97-78  be,  and 
hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc  97-33128  Filed  12-18-97;  8:45  am] 
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N&  84-80441;  Hie  Na  8R-NAS0- 
•7-83] 

SaM-Ragulalory  Organizationa;  Notica 
of  Filing  of  Propoaad  Rula  Ctuinga  by 
Natlonai  Aaaodation  of  Sacuritiaa 
Oaoiara,  kie.  Ralating  to  Uathng  Faaa 
for  Naadaq  National  Marlcat  laauara 

Oacemberll,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  13, 


1997,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
OMmed  subsidiary,  the  Nasdaq  Stock 
Market,  hic.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Conunission")  the  proposed 
rule  change  as  described  in  Items  I,  U, 
and  m  below,  which  Items  have  been 
prepared  by  the  NASD.>  The 
Conunission  is  publishing  this  notice  to 
solicnt  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self'Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
NASD  Rule  4510  to  revise  the  annual 
fees  for  Nasdaq  National  Market  issuers 
and  to  make  conforming  changes  to  Rule 
4520.  Below  is  the  text  of  the  proposed 
rule  change.  Proposed  new  language  is 
in  italics;  proposed  deletions  are  in 
brackets. 

Rule  4510.  The  Nasdaq  NaUond  MaHcet 
(a)  Entry  Fee 

(1)  When  an  issuer  submits  an 
application  for  inclusion  of  any  class  of 
its  seciuities  in  the  Nasdaq  National 
Market,  it  shall  pay  to  The  Nasdaq  Stock 
Market,  Inc.: 

(A)  a  one-time  company  listing  foe  of 
SS.OOO  (which  shall  include  a  $1,000 
non-refundable  processing  fee);  and 

((B)  for  each  class  of  security  listed,  a 
he  calculated  on  a  graduated  rate  of 
$.005  per  share  for  Uie  first  5  million 
shares,  $.0025  per  share  for  each  share 
between  5,000,001  and  15  million, 
inclusive,  and  $.001  per  share  for  eech 
share  over  15  million,  based  on  the  total 
number  of  shares  outstanding.  Entry 
fees  paid  by  a  company  for  aU  classes 
of  securities  listed  on  the  Nasdaq 
National  Marii^et,  regardless  of  the  date 
those  securities  are  listed,  shall  not 
exceed  $50,000  (inclusive  of  the  $5,000 
company  listing  fee).'] 

(Bj  a  fee  calculated  on  total  shares 
outstanding  according  to  the  followixtg 
schedule: 

Uptol  million  shares — $29,525 
l+to2  million  shares— $33,750 
2*  to  3  million  shares— $43,750 
3*  to  4  million  shares— $48,750 
4+  to  5  million  shcmes— $55,000 


"15U.S.C78S. 


>M5U.S.C78f(bN2X 

«•  17  CFR  20a3O-3(«Xl2). 


*  On  Decambar  3. 1997.  tha  NASD,  through 
Nasdaq,  submitted  Amendment  No.  1  to  the  filing. 
Saa  latter  from  Robert  E.  Aber,  Vice  President  and 
Gaiteral  Counsel.  Nasdaq,  to  Katharine  A.  England. 
AssisUnt  Director,  Division  of  Market  Regulation. 
Commission,  dated  December  3. 1997. 

'  (For  purposes  of  the  Rule  4500  Series,  tba  term 
"shares"  shall  include  common  and  preferred  stock. 
American  Depositary  Receipts  (ADRs),  warrants, 
partnership  interests,  or  any  other  security  listed  on 
the  Nasdaq  National  Market.) 


5+  to  6  million  shares— $58,725 
6+  to  7  million  shares— $61,875 
7*  to  8  million  shares— $64,375 
8+ to  9  million  shares— $67,875 
9*  to  10  million  shares— $70,625 
10+ to  11  million  shares— $73,875 
11*  to  12  million  shares— $76,625 
12+ to  13  million  shares— $79,875 
13+ to  14  million  shares— $82,000 
14+ to  15  million  shares — $83,500 
15+  to  16  million  shares— $85,500 
Over  to  16  million  shares— $90,000 

(The  entry  fee  shall  be  based  on  the 
total  number  of]  Total  shares 
outstanding  means  the  aggregate  of  all 
classes  of  equity  secimties  (of  the  class] 
to  be  included  in  the  Nasdaq  National 
Market  as  shown  in  the  issuer's  most 
recent  periodic  report  or  in  more  recent 
information  held  by  Nasdaq  or,  in  the 
case  of  new  issues,  as  shown  in  the 
offering  circular,  required  to  be  filed 
with  the  issuer's  appropriate  regulatory 
authority,  [and  received  by  The  Nasdaq 
Stock  Market,  Inc.] 

(3)  no  change 

(4)  no  change 

(b)  Additional  Shares 

(1)  The  issuer  of  each  class  of 
security,  other  than  the  American 
Depositary  Receipts,  which  is  Usted  in 
the  Nasdaq  National  Market  shall  pay  to 
The  Nasdaq  [National]  Stock  Market, 
Inc.  the  fee  set  forth  in  subparagraph  (2) 
below  in  connection  with  the  issuance 
of  additional  shares  of  each  class  of 
listed  security  set  forth  In  subparagraph 
(3)  below. 

(2)  no  change 

(3)  no  change 

(4)  Payment  of  the  fiae  to  The  Nasdaq 
Stock  Market,  Inc.  shall  be  included 
with  the  issuer  notification  to  [the 
Association]  Nasdaq  of  the  issuance  of 
additional  riiares  of  securities  as 
required  under  provisicms  of  JUile 
4310(c)(17)  and  Rule  (4320(eMl6)] 
4320(eXl5). 

(c)  Aimual  Fee — Domestic  mad  Foreign 
Issues 

(1)  As  of  January  1,  [1993]  1998,  the 
issuer  of  each  class  of  securities  that  is 
a  domestic  or  foreign  issue  listed  in  the 
Nasdaq  National  Market  shall  pay  to 
The  Nasdaq  Stock  Maricet,  bic.  an 
annual  fee  [(comprised  of  a  base  annual 
fiae  and  a  variable  aimual  fee)  to  be 
computed  as  follows:]  calculated  on 
total  shares  outstanding  according  to 
the  following  schedule: 

((A)  The  iMse  annual  fee  shall  be 
calculated  on  total  shares  outstanding  ' 
according  to  the  following  schedule: 
Up  to  1  million  shares— $5,250 


'Total  shares  outstanding  shall  be  tba  _„^ 
of  all  classes  of  securities  listed  on  the  NNM 
calculated  at  year  end. 
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!•«■  to  2  million  sharea — $5,750 
2*  to  3  millioo  sbarM^-M,250 
3-f  to  4  million  »hum    S6,750 
4+  to  S  million  sharm— $7,250 
5*  (o  6  miiiion  than»—S7,750 
b*  to  7  million  thaiM — $8,250 
7-f  to  8  million  shan* — $8,750 
S*  to  9  million  thaiw— $9,250 
9*  to  10  million  shares— $9,750 
10>  to  11  million  sharas— $10,250 
11-f  to  12  million  sharaa— 410.750 
12-t-  to  13  million  sharas — $11,250 
13+  to  14  million  shares— $1 1 ,750 
14-1-  to  15  million  shares— $12,250 
15-t-  to  le  million  shares — $12,750 
Over  16  million  shares — $13,250] 
Up  to  1  million  shares— S10.710 
1-t-  to  2  million  shares— $10,960 
2-f  to  3  million  sharea— $11,210 
3-f  to  4  million  shares— $11,460 
4-»-  to  5  million  shares— $11,710 
5+  to  6  million  ihi—    $11.960 
6-^  to  7  million  diana— $12,210 
7*  to  8  million  shares— $12,460 
8-t-  to  9  million  shares— $12,710 
9^  to  10  million  sharea— $12,960 
10^  to  11  million  shares — $17,255 
11>  to  12  million  shares— $17,505 
12-f  to  13  million  shares— $17,755 
13-f  to  14  million  shares— $18,005 
14-I-  to  15  million  sharea— $18,255 
15+  to  16  million  shares — $18,505 
16-f  to  20  million  shares — $18,755 
20*  to  25  million  sharea— $22,795 
2S-»-  to  50  million  shares— $26,625 
SO*-  to  7S  million  shares— $32,625 
75-^  to  100  million  shares — $43,125 
Over  100  million  shares— $50,000 

1(B)  The  variable  annual  fee  shall  be 
calculated  at  the  rate  of  $.025  per  $1,000 
of  market  capitalization,*  but  only  for 
market  capitalization  above  $100 
million. 

(C)  The  annual  fee  (comprised  of  the 
base  and  variable  fee)  shall  be  capped  as 
follows: 
For  companies  with  10  million  shares  or 

less— $10,000 
For  companies  %vith  10+  to  20  million 

shares — $15,000 
For  companies  with  more  than  20 

million  shares — $20,000 

(2)  no  change 

(3)  no  change. 

(d)  Annual  Fee — American  Depositary 
ReceipU  (ADRs) 

(1)  no  change 

(A)  no  changd 

(B)  the  sum  of  $500  or  $.0005  per 
share  outstanding,  whichever  is  higher, 
up  to  a  maximum  of  $6,000  of  each 
class  of  securities  listed  in  the  Nasdaq 
National  Market 


(2)  The  annual  fee  shall  be  based  on 
Um  total  (amount  of]  shares  outstanding 
(Mcuritiesi  of  the  class  included  in  the 
Nasdaq  National  Market  as  shown  in  the 
issuer's  most  recent  periodic  report 
required  to  be  filed  with  the  issuer's 
appropriate  regulatory  authority  or  in 
more  ncent  information  held  by 
Nasdaq,  [and  received  by  the  Nasdaq 
Stock  Market.  Inc.] 

(3)  no  change 

(4)  no  change 

Rule  5420.  The  Nasdaq  SmallCap 
h4arket 

(a)  Entry  Fee 

(1)  no  change 

(A)  no  change 

(B)  no  change 

(i)  Equity  Securities 

$1,000  or  $.001  per  share  outstanding, 
whichever  is  higher.  For  purposes  of 
this  subparagraph,  the  term  "equity 
securities"  includes  all  securities 
eligible  for  inclusion  in  the  Nasdaq 
SmallCap  Market  not  covered  by 
subparagraph  (ii)  hereof* 

(2)  no  change 

(3)  The  entry  fee  shall  be  based  on  the 
total  shares  (number  of]  outstanding 
(securities]  of  the  class  to  be  included  in 
the  Nasdaq  SmallCap  Market  as  shown 
in  the  issuer's  most  recent  period  report 
or  in  more  recent  infennation  held  by 
Nasdaq  or,  in  the  case  of  new  issues,  as 
shown  in  the  offering  circular,  required 
to  be  filed  with  the  issuer's  appropriate 
regulatory  (and  received  by  The  Nasdaq 
Stock  Market,  Inc]. 

(b)  no  change 

(c)  no  change 

(d)  no  change 
(1)  no  change 

(A)  Equity  Securities 

$500  or  $.0005  per  share  outstanding, 
whichever  is  higher.  For  purposes  of 
this  subparagraph,  the  term  "equity 
securities"  includes  all  securities 
eligible  for  inclusion  in  the  Nasdaq 
SmallCap  Market  not  covered  by 
paragraph  l(ii)]  (B)  of  this  section.* 

D.  Self-Regulatory  Oifaaiaation'a 
Statamenl  of  the  Porpoae  oC  and 
Statutory  Baaia  for.  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 


•MatUt  capiuUaMkia  U  cstails»d  l>y 
onilUpljrias  total  ihafw  ouMaadtai 
(■juaiit  IhH  LUiuwlMi  liiwilt  flgMi  inil  i  rirrinn 
li)  Mmm  tha  prtoa  at  ywr  and. 


*  ISaa  baliiola  to  Kula  4S1(KaXl(B)  dafinins 
"tharaa."]  71t«  tenn  "thant"  UtaJI  include  common 
and  piwfemd  §tock.  American  Depoaitary  ReceipU 
(ADRsf.  wannnU.  partnerthip  mtetettt.  or  any 
other  security  litted  on  the  Aloadoq  SmallCap 
MarkM  In  tn  case  of  uniu.  aach  ooaipaaail.  but 
not  tba  unit  iuair.  thall  ba  LoaitilwH  iapanlaly  aa 
an  "aquity  tacurity"  far  tm  puipoaaa 

•Saa  ooiaa  to  RuU  |4S10(aNl)(B)  and] 
4520(aKlXBXi).«»»va. 


the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  will  adjust 
both  the  Entry  Fee  and  the  Annual  Fee 
for.  Nasdaq  National  Market  issuers, 
effective  January  1. 1998.  Nasdaq  has 
determined  that  an  increase  in  the  Entry 
Fee  and  the  Annual  Fee  for  issuers 
included  on  the  Nasdaq  National  Market 
is  necessary.  Nasdaq  has  not  filed  an 
adjustment  to  its  fee  rates  since  the  fall 
of  1991.  Since  that  time.  Nasdaq  has 
committed  increased  resources  in  efforts 
to  strengthen  market  qualifications,  to 
communicate  with  investors,  and  to 
prepare  for  closer  integration  of  the 
world's  equity  markets.  In  particular, 
during  the  last  eighteen  months, 
substantial  incremental  annual  expenses 
have  been  inciirred  in  the  development 
and  operation  of  new  information 
services  for  issuers  and  investon.  These 
new  information  services  include 
nasdaq.com  and  Nasdaq  Online.  Such 
additional  services,  while  adding 
considerable  value  to  a  Nasdaq  listing, 
were  not  envisioned  when  the  1991  fee 
filing  was  put  in  effect 

Through  nasdaq.com,  the  market 
provides  valuable  information  for 
investon  and  prospective  investon  at 
all  levels.  The  Nasdaq  website  provides 
internet  access  to  pricing  from  all 
markets.  It  also  includes  news,  analyst 
information,  tear  sheets,  hot  links  to 
EDGAR  and  other  information  which  is 
important  to  all  investors.  With  Nasdaq 
Online,  companies  now  have  access  to 
the  information  they  need  to  better  serve 
their  shareholdere.  Nasdaq  Online 
provides  companies  with  market  and 
transaction  data,  analyst  estimates, 
institutional  ownenhip  data,  and 
fundamental  financial  information  in  an 
integrated  system  accessible  through  the 
internet  This  service  is  important  in 
helping  issuen  fulfill  their 
responsibilities  to  shareholdera. 

'The  proposed  fee  increase  will  also  be 
used  to  support  the  continued 
expansion  and  technological 
enhancements  of  Nasdaq's  qualification 
and  market  surveillance  systems  and 
programs.  Initiatives  Include  the 
development  of  an  automated  issuer  risk 
iment  system  and  an  automated 


Internet  surveillance  system.  Additional 
resources  will  be  committed  to 
additional  listing  qualifications  staff  to 
insure  compliance  with  the  recentiy 
approved  increase  in  Nasdaq's  listing 
requirements.  7  These  initiatives,  in 
concert  with  the  additional  services 
provided  to  companies  and  investon, 
will  enhance  the  overall  quality  of 
companies  listed  on  Nasdaq,  foster  the 
protection  of  investon  and  promote  the 
integrity  of  The  Nasdaq  Stock  Market 
The  Nasdaq  Stock  Market  expects  to 
witness  the  continuing  rapid  growth 
and  integration  of  the  world's  equity 
capital  markets  in  the  next  few  years. 
Nasdaq  plans  to  be  in  the  position  to 
meet  the  growing  demand  of  global 
investon  for  ownenhip  of  U.S. 
securities.  This  will  require  refinements 
to  the  market  and  further  development 
of  the  global  positioning  of  U.S. 
companies.  Ilie  proposed  fee  increase 
will  be  used  to  cover  costs  that  Nasdaq 
is  inciuring  by  providing  these  extra 
services  to  Nasdaq  issuera,  their 
shareholden  and  potential  investon. 

The  proposed  rule  change  also  deletes 
references  to  filings  received  by  Nasdaq 
because  the  receipt  by  Nasdaq  is  not  the 
determinative  test  for  which  periodic 
report  is  moat  recent  Furthermore,  it 
makes  other  conforming  changes  to 
clarify  the  text  of  the  applicable  rules. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5)  and  (6) 
of  the  Act  The  proposed  rule  change  is 
consistent  with  Section  15A(b)(5)  as  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  foes,  and  other  charges 
among  memben  and  issuen  using  the 
Nasdaq  system.  The  proposed  nde 
change  is  consistent  with  section 
15A(b)(6)  as  it  is  designed  to  promote 
just  and  equitable  principles  of  trade 
and  does  not  permit  unfair 
discrimination  between  customen, 
issuen,  broken  or  deelen.  As  noted 
above,  the  fise  increase  reflects 
additional  costs  that  Nasdaq  incun  for 
services  provided  to  issuen. 

(B)  Self-Regulatory  Organization's 
Statement  on  Biuden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  wiU  result  in  any 
bujden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 
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(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfiectiTeiMae  of  die 
Propoeed  Rule  Change  and  nmiiig  for 
Cimuniasion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Registar  or  viithin  such  longer  period  (i) 
as  the  Commissicm  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatoiy 
organization  consents,  the  Conuniasion 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  aii 


Interested  persons  are  invited  to 
submit  written  date,  views,  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submisuon.  all  subsequent 
amendmento.  all  written  stetements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASI>-97-«3  and  should  be 
submitted  by  January  9. 1998. 

For  the  Commission,  by-the  Division  of 
Mailcet  Regulation,  pumimt  to  delegated 
authority.* 

Maigarat  H.  McFarlanil. 

Deputy  Secretary. 

(PR  Doc  97-33193  Filed  12-18-97;  8:45  am] 
OOKS01».0Mi 


SECURITIES  AND  EXCHANQE 


Na  34^3g44S;  FNaNa  Sfl-PHLX- 


SaH-Rogulatory  OrganlzatlofiK: 
PMIacMpMa  Stock  ExchMga, 
Inoorporalad,  NottM  of  FWno  and 


of  a  PropoMd  Rui*  CtMitg*  RataHng  to 
tha  Dadaton  to  Umlt  Ha  Claaranca  and 
SaMamam  BiNlnaaa  aid  to  WHhdfwv 
From  tha  Sacurftlaa  Dapoaltory 


nurembei  11, 1997. 

Pursuant  to  Section  19(bXl)  of  the 
Securities  Exchange  Act  of  1934 
("Act").)  notice  is  hereby  given  that  on 
November  14, 1997,  the  Philadelphia 
Stock  Exchange.  Incorporated. 
("PHLX")  filed  with  the  Securities  and 
Exchange  Conunission  ("Commission") 
the  proposed  rule  change  (File  No.  SR- 
PHU(-97-59)  as  described  in  Items  I 
and  n  below,  which  items  have  been 
primarily  prepared  by  PHLX.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  parties  and  to  grant 
accelerated  approval  of  the  proposal 

L  Self-Rvgiilatofy  Oiganizatiaii's 
Statnaeat  of  the  Tenns  of  Sabetawx  id 
the  Proposal  Role  Change 

a 

The  proposed  rule  change  will  allow 
PHLX  to  limit  its  clearing  sovices  and 
to  stop  providing  depository  services 
that  it  currenUy  operates  through  its 
wholly  owned  subsidiaries.  Stock 
Clearing  Corporation  of  Philadelphia 
("SCCP")  and  Philadelphia  Depository 
Trust  Company  ("I%iladep"), 
respectively,  in  order  to  focus  its 
resources  on  the  operation  of  the 
exchange.  PHLX  has  entered  into  an 
agreement  with  SCCP,  Philadep,  The 
Depository  Trust  Company  ("DTC'), 
and  the  National  Securities  Qearing 
Corporation  ("NSCC").  dated  June  18. 
1997,  that  set  forth  the  arrangements 
relating  to  PHLX's  decision 
("Agreement").' 


'Sm  Sacuritiaa  Bxcfaanga  Act  Ralaaaa  No.  3«9ei 
(Aug.  22. 1997).  62  FK  45S9S  (Aug.  29. 1997). 


•  17  era  200.30-3(aXl2). 


« 15  U.S.C  78aa)Kl). 

'  SCCP,  Philadep.  DTC,  and  NSCC  hava 
(ubmined  rule  filiiig*  relating  to  tba  AgraanMOt 
which  are  being  addreMad  in  a  Mparate  order. 
Securities  Exchange  Act  Jlalaaae  No*.  39220 
(October  8. 1997.  62  TO  S384S  (October  16.  1997) 
{Fila  No.  SR-NSOC-47-Oe);  39221  (October  8, 
1997),  62  FR  53680  (October  15. 1997),  (File  Na 
SR-Ptiiladep-97-04);  39222  (October  8, 1997),  62 
ra  53847  62  FR  53847  (October  16,  1997)  [File  No. 
SR-OTC-97-16J;  and  39223;  (October  8, 1997),  63 
FR  53681  (October  15, 1997)  (File  No.  SR-«OCP- 
97-04). 
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n.  S«lf-Ragulatory  Organization's 
Statemmt  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Changs 

In  its  filing  with  the  Commission, 
PHLX  included  statements  concerning 
the  purpose  of,  and  the  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
have  been  examined  at  the  places 
specified  in  Item  IV  below.  PHLX  has 
prepared  summaries,  as  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  these  statements.' 

A.  Self-Regulatory  OrganizaUon's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

PHLX  seeks  to  limit  its  clewance  and 
settlement  business  and  to  close  its 
sectirities  depository  business  ofiiered 
through  its  wholly  owned  subsidiaries, 
SCCP  and  Philadep,  respectively,  in 
order  to  focus  its  resources  on  the 
operations  of  the  Exchange  itself  and  to 
settle  an  administrative  proceeding 
initiated  against  SCCP  and  Philadep  by 
the  Commission.^  The  purpose  of  the 
Agreement  is  to  enable  PHLX,  SCCP, 
and  Philadep  to  achieve  this  objective 
while  affording  participants  of  SCCP 
and  Philadep  Uie  opportunity  to  become 
participants  of  NSCC  or  DTC, 
respectively ,  or  to  utilize  the  services  of 
othisr  clearing  and  depository  service 
providers. 

Under  the  Agreement,  for  a  period  of 
five  years  PHLX,  Philadep.  and  SCCP 
may  not  engage  in  the  clearance  and 
settlement  and  securities  depository 
businesses.  However  under  the 
Agreement,  SCCP  will  be  permitted  to 
omr  certain  clearing  services  to  PHLX 
members.  In  this  n§^.  SCCP  has 
proposed  in  a  sepeiete  filing  to  amend 
iU  rules  to  raMrict  participation  in  SCCP 
to  PHLX  momben."  SCCP  will  provide 
margin  acceuhts  to  certain  PHLX  floor 
members  and  will  settle  their 
transactions  through  a  SCCP  sponsored 


■The  Comminioo  has  modillad  Um  text  of  tha 
Miramana*  praparad  by  PHLX. 

*  Sacuriliaa  Kxchai^  Act  Ralaaaa  No.  38918 
(Augual  11. 1M7)  (Adniniftrativa  Piocaadlag  FUa 
No.  3-0360). 

*  Sacuritiaa  Exchai«*  Act  Ralaaaa  No.  39223 
(Octobar  B,  1907).  S2  FR  S3881.  Puimaat  to  tba 
Aya— lant.  SCCP  ihall  ao loag» opaa  orroaintain 
Continuoua  Nat  Tittlail  CX^O")  account  tot  lu 
paiticipanu.  SCCP  OMqr  anty  ooaiinua  lo  ofTar 
daahi^  aack  mMffm  mnkm  lo;  (1)  PHLX  aquity 
ipactoUli  hr  Artf  ipariiHat  ■ 
•pacUUH  l>— ■wHwn,  Md  fori 
traniactioaa  !■  aacuritiaa  fct  wkkk  Uwy  —  not 
appoioiad  aa  ipaciallala  or  akHaala  tMdallate  actd 
(U)  thoaa  PHLX  m  tmhtn  Maud  oa  icfaaula  who 
ara  not  PHLX  aqully  ipiriiMiH  far  dMtr  propriauiy 
tnaMcdflM.  SOCr  My  add  otkar  PHLX  I 
111  wrh  irlMdali  ishHri  in  rt*ffTri  nninii  il 


omnibus  account  at  NSGC  The  PHLX 
will  guarantee  to  NSCC  all  liabilities 
and  obligations  arising  in  connection 
with  the  SCCP  omnibus  account, 
including  any  such  liabilities  which 
may  arise  as  a  result  of  NSCC 
sponsoring  a  SCCP  account  at  DTC. 
Such  guarantee  shall  be  signed  in  a  fmn 
satisfisctory  to  NSCC. 

PHLX.  SCCP.  and  Philadep  Mrlll 
cooperate  with  NSCC  and  DTC  in 
assuring  an  orderly  transition  regarding 
PHLX's  limiting  its  clearance  and 
settlement  services  and  withdrawal 
from  the  securities  depository  business. 
In  this  regard,  NSCC  will  offiar  sole 
SCCP  participants  an  opportunity  to 
become  NSCC  participants  if  they  meet 
NSCC's  qualifications  and  desire  to 
become  NSCC  members.  Moreover. 
PHLX  and  Philadep  will  assist  DTC  and 
sole  Philadep  participants  in  having  the 
latter  become  DTC  participants  if  they 
meet  DTC  qualifications  and  desire  to 
become  a  ETTC  participant.  The  parties 
will  cooperate  to  effect  the  orderly 
transfsr  of  securities  positions  and 
securities  from  SCCP  to  NSCC  and  from 
the  custody  of  Philadep  to  the  custody 
of  DTC. 

PHLX  believes  that  the  propoaad  rule 
change  is  consistent  with  Secticm  6(bN5) 
of  the  Act  *  insofar  as  it  irrill  enable 
PHLX  to  concentrate  its  efibrU  on  iti 
core  business,  the  exchange.  Thus. 
PHLX  believes  that  this  proposal 
promotes  just  and  equitable  principles 
of  trade,  remove  impedimaots  to.  uui 
perfects  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  protects  the 
investors  and  public  interest  In 
addition,  PHLX  believes  that  the 
proposal  will  foster  cooperation  and 
coordination  with  persons  engaged  in 
clearing  and  settlement  of  securities 
transactions. 

B.  Self-Regulatory  Organuation't 
Statement  on  Burden  on  Competition 

PHLX  believes  that  the  proposed  rule 
change  will  not  impose  an 
impermissible  burden  on  competition  as 
contemplated  by  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change.^ 


m.  Date  ofEfiectivenaaa  of  the 
Proposed  Rule  Change  and  Timing  for 
rnmmiasion  Artimn 

Section  6(bM5)  of  the  Act  •  requires, 
among  other  things,  that  the  rules  of  an 
exchsuDge  be  designed  to  prevent  further 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  )ust  and  equitable 
principals  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  setting, 
processing  information  with  respect  to, 
and  fedlitating  transactions  in 
securities,  to  remove  impediments  to 
and  pertect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general  to  protect 
investors  and  the  public  interest  The 
Commission  believes  tliat  PHLX's 
proposed  rule  change  is  consistent  with 
Section  6(bM5)  of  the  Act  in  that  it  will 
enable  PiiLX  to  focus  its  resources  and 
efforts  on  implementing  a  more  viable 
and  profitable  long-term  strategy  for  its 
core  business,  the  exchange,  and  to 
settie  the  administrative  proceeding 
initiated  against  SCCP  and  Philadep  by 
the  Commission."  The  Commission 
anticipates  that  the  proceeds  of  the 
proposed  transaction  also  will  help 
provide  liquidity  for  the  operations  of 
tlie  exchange  and  that  tlie  transaction 
will  allow  PHLX  to  avoid  significant 
future  capital  expenditures  for  the 
buaineaeea  of  SCCP  and  Philadep. 
Consequently,  the  Conunisaion  believes 
that  tlie  proposal  should  help  promote 
fust  and  equitable  principles  of  trade, 
remove  impediments  and  perfect  the 
iiMirK»niain  of  8  free  and  open  market 
and  a  national  market  system,  and  in 
general,  protect  investors  and  the  public 
interest  1°  In  addition,  the  Commission 
believes  the  proposal  provides  for  an 
orderly  closing  of  services  by  SCCP  and 
Philadep  and  an  orderly  transition  for 
particip>ants  to  other  clearing  and 
dep>ository  service  providers.  Thus,  the 
proposal  fosters  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions. 

PHLX  has  requ^ed  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 


•lSU.S.C7SKbX5). 
'IteCDauniuion  raoaivad  i 
wUdi  patiinad  to  DTC  «m1  NSCC  ( 
ooocafa  Ihal  PHLX'i  decitioa  (o  withdraw  fran  tha 
daanaca  and  •anlemanl  biuinaas  raducad 
Jlion  in  tha  market.  Tba  ( 
I  P.  Howard  Edalatatn.  Prwidwl.  I 


Sattlamant  Group.  Tboouoa  Fliiaocial  Sanrioaa.  Inc. 
(TlmiaMhii  4. 1997).  DTC  raapoodad  to  tba 
CoaHBHl  lattar  in  ■  lettar  from  Richard  S.  Naaaoo, 
ExamtiTa  Vica  Praaideot  and  Caoafal  Counaal 
(Novaobar  14. 1997). 

•15U.S.C78nbM5). 

•Sacuritiaa  Exchai^  Act  Ralaaaa  No.  seeiS 
(Ai^uat  11. 1997)  (Adminiatrative  Procaeding  Fiia 

Nas-easo). 

I  rule,  the  Commiuioo  has 
I  rule'*  impact  on 
affldaacy,  oaniMdtioa,  and  capital  fonnation.  15 
U.S.C7aG(l). 
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publication  of  the  notice  of  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  the  filing 
because  by  so  approving  PHLX  will  be 
able  to  close  on  the  Agreement  and 
move  forward  on  its  plans  to  limit  its 
clearance  and  settlement  services  and 
withdraw  from  the  securities  depository 
business. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  such  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  insp>ection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PHLX.  All  submissions  should 
refer  to  the  File  No.  SR-PHLX-97-59 
and  should  be  submitted  by  January  9, 
1998. 

It  is  therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
PHLX-97-59)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  97-33195  Filed  12-1R-97;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
[License  No.  01/01-0337] 

Pioneer  Ventures  Limited  Partnership; 
Notice  of  Request  for  Exemption 

On  November  25.  1997,  Pioneer 
Ventures  Limited  Partnership  (the 
"Licensee"),  a  Massachusetts  limited 
partnership  and  SBIC  Licensee  number 


01/01-0337  filed  a  request  to  the  SBA 
pursuant  to  Section  107.730(d)  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR 
*107.730(d)(1997))  for  an  exemption 
allowing  the  Licensee  to  invest  in 
Vibrint  Corporation  (Vibrint),  of 
Bedford,  Massachusetts.  Vibrint 
received  prior  financial  assistance  from 
an  Associate  (as  defined  by  Section 
107.50  of  the  SBA  Regulations)  of  the 
Licensee,  and  has  itself  become  an 
Associate  of  the  Licensee. 

Vibrint  is  currently  in  need  of 
additional  capital,  however,  the 
Licensee  can  only  offer  this  assistance  to 
Vibrint  upon  receipt  of  a  prior  written 
exemption  from  SBA.  The  exemption 
requested  is  the  basis  for  this  notice,  . 
and  is  required  pursuant  to  §  107.730(g) 
of  the  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  this 
exemption  request  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street. 
SW.  Washington,  DC  20416.  A  copy  of 
this  Notice  will  be  published  in  a 
newspaper  of  general  circulation  in 
Bedford,  Massachusetts. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  tfo.  59.011.  Small  Business 
Investment  Companies) 

Dated:  December  12, 1997. 
Don  A.  Oiristensen. 
Associate  Administrator  for  Investment. 

IFR  Doc  97-33123  Filed  12-ia-97: 8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  »2996] 

Commonwealth  of  the  Northern 
Mariana  Islands 

As  a  result  of  the  President's  major 
disaster  declaration  on  December  8, 
1997, 1  find  that  the  Islands  of  Saipan. 
Tinian,  and  Rota  in  the  Commonwealth 
of  the  Northern  Mariana  Islands 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  Super  Typhoon 
Keith  which  occurred  November  2-3, 
1997.  Applications  for  loans  for 
physical  damages  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  February  6, 1998  and  for 
economic  injury  until  the  close  of 
business  on  September  8, 1998  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office,  P.O.  Box  13795,  Sacramento. 
CA  95853-4795. 

The  interest  rates  are: 


Per- 

cent 

For  Physical  Damage: 

Homeowners   with   credit  avail- 

aWe  elsewhere  

7.625 

Homeowners  without  credit  aval- 

able  elsewhere  

3.812 

Businesses  with  credtt  available 

elsewhere  

8.000 

Businesses  and  non-profit  orga- 

ntzations  «vithout  credK  avai- 

able  elsewhere  

4.000 

Others  (Including  nornxoit  orga- 

nizations) with  credit  avaiable 

elsewhere  

7.125 

For  Economic  Injury: 

Businesses  and  small  agricultural 

cooperatrves     wWtout     credit 

available  elsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  299606  and  for 
economic  injury  the  number  is  967600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  Decemlwr  9. 1997. 
Herbert  L.  Mitehell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  97-33163  Filed  12-18-97;  8:45  am] 
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SMALL  BUSINESS  A[)MMISTRAT10N 


[Dederation  of  Dii 


•2997] 


Commonwealth  Of  Virglnta  (and 
Contiguous  Counties  in  North 
Carolina) 

Pittsylvania  County  and  the 
contiguous  Counties  of  Bedford. 
Campbell,  Franklin,  Hahfax.  and  Henry 
in  the  Commonwealth  of  Virginia,  and 
Caswell  and  Rockingham  Counties  in 
the  State  of  North  Cux>lina  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  a  fire  which  occurred  on 
November  27, 1997  in  the  Cabin  Lake 
Condominium  Complex  in  Danville. 
Virginia.  Applications  for  loans  for 
physical  damage  may  be  filed  imtil  the 
close  of  business  on  February  9, 1998 
and  for  economic  injury  until  the  close 
of  business  on  September  10,  1998  at 
the  address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration.  Disaster  Area 
1  Office,  360  Rainbow  Blvd..  South  3rd 
Floor,  Niagara  Falls,  NY  14303. 

The  interest  rates  are: 


For  Physical  Damage: 
Homeowners   with   credit   avail- 
able elsewhere  

Homeowners  wittxxit  aedit  aval- 
at>le  elsewhere  


Pefoent 


7.625 
3.812 
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8.000 
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iMt  iliiJiTiiri 

4.000 

nil  Mont)  mMi  cradH  eweiUbi* 

atMwtMra „ 

7.125 

For  Economic  Injury: 

BuainoMM  and  imaa  aghcuNwai 

t'l'iftifcft  iliiKKfiin 

4.000 

The  numbers  aMigned  to  thic  disaster 
for  physical  damages  are  290705  for 
Virginia  and  290805  for  North  Carolina. 
For  economic  injury  the  numbers  are 
967700  for  Virginia  and  967800  for 
North  Carolina. 

(Catalog  of  Fedwal  EJomastk  Aiaialanre 
Program  Nos.  S9002  and  99006) 

Dated:  Daceoibr  10. 1997. 

Acting  Adminittrator. 

(FR  Doc.  g7-331M  Filed  12-18-97:  8:45  am) 


SOCIAL  SECURITY  AOMMSTRATION 

InloniMtton  Collection  ActhHtlee: 
Prapooed  CoWecUoii  neoueeti  end 


This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  OfBce  of  Management 
and  Budget  (OkfB).  as  well  as 
information  collection  packages 
submitted  to  OMB  for  clearance,  in 
compliance  with  PL.  104-13  effective 
October  1. 1005.  The  Paperwork 
Reduction  Act  of  1095. 

I.  The  information  collectionts)  listed 
below  require(s)  extension(s)  of  the 
current  OMB  approvaUs)  or  are 
proposed  new  coUectionts): 

1.  Report  by  Former  Representative 
Payee— 0960-01 12.  The  Social  Security 
Administration  (SSA)  collects  the 
information  on  Form  SSA-625  when  a 
mental  facility  is  terminating  its  payee 
services  and  a  successor  payee  is  to  be 
named.  The  information  is  needed  to 
determine  the  proper  disposition  of  any 
conserved  funds.  The  respondents  are 
State  institutions  or  agencies  which  are 


no  longer  serving  aa  representative 
payee  for  beneficiaries  who  are 
innpable  of  '"■"*g*"ff  benefits. 

Number  of  Respondents:  6J000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  IS 
minutes. 

Estimated  Average  Burden:  2.000 
hours. 

2.  Pre-19S7  Military  Service  Federal 
Benefit  Questionnaire — 0960-0120. 
Form  SSA-2512  U  used  by  SSA  to 
solicit  sufficient  information  to  make  a 
determination  of  eligibility  for  military 
wage  credits.  Sections  217(a)  and  (e)  of 
the  Social  Security  Act  provide  for 
crediting  military  service  to  the  wage 
earner's  record  and  for  using  the  data  in 
the  claims  adjudication  process  to  grant 
gratuitous  military  wage  credits,  when 
applicable.  The  respondents  are 
individuals  who  are  applying  for  Social 
Security  benefits  on  a  record  where  the 
wage  earner  has  pre-1957  military 
service. 

Number  of  Respondents:  56.000. 

Frequency  of  Response:  1. 

Average  Burtien  Per  Response:  10 
minutes. 

Estimated  Average  Burden:  0.33S 
hours. 

3.  Request  for  Earnings  and  Benefit 
Estimate  Statement— 0060-0466.  Form 
SSA-7004  is  used  by  members  of  the 
public  to  request  information  about 
their  Social  Security  earnings  records 
and  to  get  an  estimate  of  their  potential 
benefits.  SSA  provides  information,  in 
response  to  the  request,  from  the 
individual's  personal  Social  Security 
record.  The  respondents  are  Social 
Sectirity  numberholders  who  have 
covered  tirninyi  on  record. 

Number  of  Respondents:  3.350.000. 

Frequency  of  Response:  1. 

Averqge  Burden  Per  Response:  S 
minutes. 

Estimated  Average  Burden:  270,167 
hours. 

4.  Certificate  of  Support— 0960-0001. 
The  information  collected  on  Form 
SSA-760-F4  is  used  to  determine 
whether  the  deceased  worker  provided 
one-half  support  required  for 
entitlement  to  parent's  or  spouse's 
benefits.  The  information  will  also  be 
used  to  determine  whether  the 
Government  pension  o&et  would  apply 


to  the  applicant's  benefit  payment  The 
respondents  are  piarents  of  deceased 
wtnkars  or  spouses  who  may  be  subject 
to  Government  pension  oQmL 

Number  of  Respondents:  18,000. 

Frequency  of  Response:  1. 

A  vwT^ge  Burden  Per  Response:  IS 
minutes. 

Estimated  Average  Burden:  4.500 
hours. 

Written  conunents  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Sectirity  Administration, 
DCFAM.  Attn:  Nicholas  E.  Tagiiareni. 
6401  Security  Blvd..  l-A-21  Operations 
Bldg..  Baltimore.  MD  21235. 

In  addition  to  youi  comments  on  the 
acciuacy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  wnhanne  its 
quality,  utility  and  clarity;  and  on  wa3rs 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

n.  The  information  collection(s)  listed 
below  have  been  submitted  to  OMB: 

1.  Request  to  Resolve  Questionable 
Quarters  of  Coverage  (SSA-512); 
Request  for  Quarters  of  Coverage  History 
Based  on  Relationship  (SSA-513)— 
0060-O575.  The  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  states  that  aliens  admitted  for  lawful 
residence  who  have  worked  and  earned 
40  qualifying  quarters  of  coverage  (QCs) 
for  Social  Security  purposes  can 
generally  receive  State  benefits.  QCs  can 
also  be  allocated  to  a  nmuae  and/or  to 
a  child  under  age  18,  if  needed  to  obtain 
40  qualifying  QCs  for  the  alien.  Form 
SSA-512  is  used  by  the  States  to  reoueat 
clarification  from  SSA  on  questionable 
QCs.  Form  SSA-513  is  used  by  States  to 
request  QC  information  for  an  alien's 
spouse  or  parent  in  cases  where  the 
spouse  or  parent  does  not  sign  a  consent 
form  giving  permission  to  access  his/her 
social  seciuity  records.  The  respondents 
are  State  agencies  which  require  QC 
information  in  order  to  determine 
eligibility  for  benefiU. 


SSA-612 

SSA-513 

^aa  ^^mA^^bdP     J^M     ^S^h^^^k^hdh^h^k^h 



200,000  

350.000. 

Fraqiienry  n<  Reiipnnse                           

1  „   

1. 

2ininulaa . 

6.a67houn 

••*•*■• 

2  minutes. 

r>8tfiHHi1  Annual  Hurrtan 



1 1 .667  hours. 

2.  Application  for  Retirement 
Insurance  Benefits — 0060-0007.  The 


information  on  Form  SSA-1  is  used  by 
SSA  to  determine  an  individual's 


entitlement  to  retirement  insurance 
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benefits.  The  respondents  are  applicants 
for  retirement  benefits. 

Number  of  Respondents:  1,600.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10.5 
minutes. 

Estimated  Annual  Burden:  280,000 
hours. 

3.  Physician's/Medical  Officer's 
Statement,  Patient's  Capability  to 
Manage  Benefits — 0960-0024.  SSA  uses 
the  information  on  Form  SSA-787  to 
determine  whether  an  individual  is 
capable  of  hanHltng  his/her  benefits. 
The  information  is  also  used  for  leads  in 
selecting  a  representative  payee.  The 
respondents  are  physicians  of  the 
beneficiaries  or  medical  officers  of 
institutions  where  beneficiaries  reside. 

Number  of  Respondents:  120.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  20.000 
hours. 

4.  Claimant's  Statement  When 
Request  for  liearing  Is  Filed  and  The 
Issue  Is  Disability— 0960-0316.  SSA 
requires  that  applicants  for  disability 
benefits  provide  the  updated  medical 
information  requested  on  Form  HA- 
4486,  to  facilitate  processing  their  Old 
Age.  Survivors  and  Disability  Insurance 
(OASDI)  and  Supplemental  Security 
Income  (SSI)  claims.  This  information 
also  enables  the  Administrative  Law 
Judge  hearing  the  case  to  fully  inquire 
into  the  claimant's  medical  condition. 
The  respondents  are  applicants  for 
OASDI  and  SSI  Benefits. 

Number  of  Respondents:  283,460. 

Frequency  of  Response:  1. 

Aveit^  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  70,865 
hours. 

5.  Representative  Payee  Report  of 
Benefits  and  Dedicated  Account — 0960- 
0576.  Form  SSA-6233  is  used  by  SSA 
to  ensure  that  payment  of  SSI  benefits 

is  made  to  a  relative,  another  person,  or 
an  organization  when  the  best  interests 
of  the  beneficiary  would  be  served.  The 
form  is  also  used  to  ensure  that  the 
representative  payee  is  using  the 
benefits  received  for  the  beneficiary's 
current  maintenance  and  personal  needs 
and  that  expenditures  of  hmds  from  the 
dedicated  account  are  in  compliance 
with  the  law.  The  respondents  are 
individual  and  organizational 
representative  payees  required  by  law  to 
establish  a  separate  ("dedicated") 
account  in  a  financial  institution  for 
certain  past-due  SSI  monthly  benefits. 

Number  of  Respondents:  30,000. 

Frequency  of  Response:  1. 

Averc^  Burden  Per  Response:  20 
minutes. 


Estimated  Annual  Burden:  10,000 
hours. 

6.  Application  for  a  Social  Security 
Card— 0960-0066.  The  information 
collected  by  SSA  on  Form  SS-5  is  used 
to  assign  a  Social  Security  Nimiber  and 
issue  a  card.  The  Social  Seciuity 
Number  is  used  to  keep  an  accurate 
record  of  each  individual's  earnings  for 
the  payment  of  benefits  and  for 
administrative  purposes  as  an  identifin^ 
for  health-maintenance  and  income- 
maintenance  programs,  such  as  the 
OASDI  Programs,  the  SSI  Program  and 
other  programs  administered  by  the 
Federal  government  including  Black 
Lung.  Medicare  and  veterans 
compensation  and  pension  programs. 
The  Social  Seciuity  Niunber  is  also  used 
by  the  Internal  Revenue  Service  as  a 
taxpayer  identification  nimiber  for  those 
individuals  who  are  eligible  to  be 
assigned  a  Social  Security  Number.  The 
respondents  are  applicants  for  a  Social 
Seciurity  Card. 

Number  of  Respondents:  16  million. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  81^ 
minutes-O  minutes. 

Estimated  Aimual  Burden:  2,275,000 
hours. 

7.  Questionnaire  for  Children 
Claiming  SSI  Benefits— 0960-0490.  The 
information  collected  on  form  SSA- 
3881  is  used  by  SSA  to  evaluate 
disability  in  children  who  apply  for  SSI 
payments.  The  respondents  are 
individuals  who  apply  for  SSI  benefits 
for  a  disabled  child. 

Number  of  Respondents:  078,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  480,000 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s}  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 

(OMB) 

Office  of  Management  and  Budget, 
OIRA,  Attn:  Laura  Oiiven,  New 
Executive  Office  Building,  Room 
10230,  725  17th  St,  NW,  Washington. 
D.C.  20503 

(SSA) 

Social  Security  Administration, 
DCFAM,  Attn:  Nicholas  E.  Tagiiareni, 
l-A-21  Operations  Bldg.,  6401 
Security  Blvd..  Baltimore.  MD  21235 
To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  caU  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  above. 


Dated:  December  11. 1997. 
Nk^olw  E.  T^lUanni. 

Reports  C/aonuice  Officer,  SodaJ  Security 

Adnunistiation. 

(FR  Doc.  97-32967  Filed  12-18-47: 8:45  am) 
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DEPARTMENT  OF  STATE 
[PubNcNoOoaSOST] 

Determination  With  Oeepect  to 
Countriee  Providing  Sanetuary  lo 
Indicted  War  Criminals 

Ptusuant  to  the  authority  vested  in  me 
by  section  573(d)  of  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act, 
1998  (Public  Law  105-118),  I  hei^ 
determine  that  Serbia  and  Monten^ro 
and  the  Republika  Srpska  Entity  of 
Bosnia  and  Herzegovina  and  Called  to 
take  necessary  and  significant  steps  to 
apprehend  and  transfer  to  the 
International  Criminal  Tribimal  for  the 
Former  Yugoslavia  (the  "Tribunal")  all 
persons  who  have  been  publicly 
indicted  by  the  Tribunal. 

This  determination  shall  be  provided 
to  the  Congress  and  published  in  the 
Federal  Register. 

Dated:  December  4. 1997. 
Maiielaias  AMrtght. 
Secretary  of  State. 

(FR  Doc.  97-33204  Filed  12-18-97;  8:45  am) 
aajjNQ  CODE  4n»4i-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Higliway  Administration 


OfanQe  County,  Naar  Yortt 

AGBCV:  Federal  Highway 
Administration  (FHWA).  New  York 
State  Department  of  Transportation 
(NYSDOT),  New  York  State  ThruMray 
Authority  (NYSTA). 
ACTION:  hlotice  of  Intent 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
eitvironmental  impact  statement  will  be 
prepared  for  a  proposed  bridge/liighway 
project  in  Orange  County,  New  YoHl 
FOR  RNTTHBt  MFORMATION  CONTACT: 
Harold  J.  Brown,  Division 
Administrator,  Federal  Highway 
Administration,  New  York  Division,  Leo 
W.  O'Brien  Federal  Building.  9th  Floor, 
Clinton  Avenue  and  North  Pearl  Street. 
Albany,  New  York  12207.  Telephone 
(518)  431-4127. 
or 

Philip  ).  Clark,  Director,  Design 
Division.  New  York  State  Department  of 
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Transportation.  State  Campus.  1220 
Washington  Avenue,  Albany,  New  York 
12232.  Telephone:  (518)  4S7-M52. 
or 

Duane  L.  Oodds.  Director.  Office  of 
Padlitiee  Design,  New  York  State 
Thruway  Authority,  200  Southern 
Boulevard,  Albany,  New  York  12209. 
Telephone:  (518)  436-2916. 
•UPflMKNTAfrr  WFOWMATIOW.  The  New 
York  State  Thruway  Authority  (NYSTA) 
and  the  New  York  State  Department  of 
Transportation  (NYSDOT).  In 
cooperation  with  the  Federal  Highway 
Administration  (FHWA),  will  be 
preparing  an  Environmental  Impact 
Statement  (EIS)  for  a  propoaad 
intermodal  project  in  the  Towns  of  New 
Windsor.  Montgomery  and  Newburgh, 
Orange  County.  New  York.  The  project 
will  involve  the  construction  of  an 
interchange  on  Interstate  84  with  Drury 
Lane,  the  construction  of  an  east/wrest 
connector  road  between  Drury  Lane  and 
the  Stewart  Airport  and  the  widening 
and  reconstruction  of  Drury  Lane 
between  Route  207  and  Route  17K. 
Improvementa  are  necessary  to  develop 
a  more  direct  access  between  Stewart 
Airport  and  the  regional  highway 
system  and  to  stimulate  the  local  and 
regional  economy  through  the 
development  of  the  Stewart  Airport 
Properties  in  the  vicinity  of  Drury  Lane 
and  the  development  of  the  airport  in 
accordance  with  the  Stewart  Airport 
Master  Plan. 

Alternatives  under  consideration 
include  (1)  taking  no  action:  (2) 
construction  of  an  interchange  on 
Interstate  84  with  Drury  Lane, 
construction  of  a  four  lane  connector 
road  between  Drury  Lane  and  the 
Stewart  Airport  and  the  widening  and 
reconstruction  of  Drury  Lane  between 
ita  intersections  with  Route  207  and 
Route  1 7K,  including  the  widening  of 
Drury  Lane  to  four  lanes  between  the 
Stewart  Airport  connector  road  and  184. 
Incorporated  into  and  studied  with  the 
build  alternative  will  be  variations  of 
grade  and  alignment. 

Lettan  describing  the  proposed  action 
and  soliciting  comments  wrill  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organiaations 
and  dtiiens  who  have  previously 
expressed  interest  in  this  propoM)  A 
formal  NEPA  scoping  meeting  wiU  be 
held  for  federal,  state  and  local  ofBcials 
on  January  14,  1998  at  2:00  P.M.  at  the 
New  Windsor  Town  Hail  and  for  the 
public  on  January  14. 1996  at  7Mi  PM. 
at  the  Littie  Britain  Elementary  School 
Auditorium  in  the  Town  of  New 
Windsor.  In  addition,  a  public  hearing 
vrtil  be  held.  Public  notice  will  be  given 
of  the  time  and  place  of  the  hearing.  The 


draft  EIS.  when  prepared,  will  be 
available  for  public  and  agency  review 
and  comment. 

To  ensura  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Conunenta  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA,  NYSDOT,  or 
NYSTA  at  the  addresses  provided 
above. 

(Calalof  of  Fsdaral  Domsstlc  Assistance 
Pnifraaa  Number  2a205.  Highwmy  Rsseardi. 
Plaimlag  and  Constniction.  Ths  ragulationa 
implamanting  Executive  Order  12372 
ragrrllng  intiguvei  lunenUl  consultation  oo 
Fedanl  pnigrsms  and  activitiee  apply  lo  this 
pragraoB.) 

10. 1987. 


MaroM). 

DMsion  Adminutrator,  Federal  Kghway 

Adminittration.  Albany.  New  York. 

|FR  Doc.  97-33138  Filed  12-lS-e7:  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
AdmlotstreUon 


pemion  lor  ■  weivw  or  MiinpiMnoe 

In  •ccordance  with  Title  49  Code  of 
Federal  Regulations  (CFR)  §S  211.9  and 
211.41.  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  a  waiver  of 
compliance  with  certain  requiremento  of 
the  Federal  railroad  salrty  regulations. 
The  individuals  petition  is  described 
below,  including  the  party  — Ung 
relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
sought  and  the  petitioner's  argumenta  in 
hvor  of  reliel 

Nertheaet  IlMnoie  ■ailrnaH  Corpondoa 

(FRA  Waiver  PatitioQ  Na  WPS  97-101 

NorthaMt  niinob  Raiirawl 
Corporation.  ("Metra.")  seeks  a 
permanent  waiver  of  compliance  from 
certain  provisions  of  the  Federal 
Rdadway  Worker  Protection  Standards, 
Subpart  C  of  49  CFR.  part  214. 

Metra  requeeta  relief  of  49  CFR 
214.337  to  the  extent  that  lone  worken 
would  be  permitted  to  use  individual 
train  detection  as  a  method  of  on-track 
safety  while  operating  powered  snow 
blowera  on  and  near  the  tracks  at  station 
platforms  and  related  crosswalks. 

In  support  of  the  pethian.  Metra  states 
that: 

"Snowfalls  which  begin  prior  to  or 
during  the  rush  hours  require  extensive 
lone  worker  perticipation  utilizing 
powered  snow  blowers  to  make  the 


platforms  and  croaswalks  safe  for  our 
customen  •  •  • 

During  the  times  when  lone  workers 
utilize  I.T.D.  (Individual  train  detection) 
as  their  form  of  protection  with  powen 
tools  being  used  the  following 
procedure  is  required: 

1.  Will  conduct  a  statement  of  on 
track  safety.  Will  contact  the  train 
dispatcher  and  determine  if  any 
unscheduled  trains  are  in  the  area. 

2.  Will  determine  that  scheduled 
trains  are  on  time. 

3.  When  blowing  snow  from  the 
platform  within  the  4  foot  envelope  will 
face  the  direction  a  train  will  approach 
from  and  keep  a  vigilant  lookout  for 
such  trains. 

4.  Will  blow  snow  from  croaswalks 
only  when  safe  to  do  so. 

FRA  should  look  at  the  safisty  risks  to 
passengers  as  platforms  where  snow 
removal  is  not  completed  within  the 
envelope  of  danger  due  to  the 
constiainU  placed  on  lone  worken 
when  using  power  tools." 

Interested  parties  are  invited  to 
participate  in  this  proceedings  by 
submitting  written  views,  data,  or 
commente.  FRA  doea  not  antifdpate 
scheduling  a  public  hearing  in 
connection  with  this  proceeding  since 
the  fmctM  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  befiora 
the  end  of  the  comment  period  and 
specify  the  besis  for  their  request 

All  communications  concerning  theae 
{Hocaedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  WPS-97-10) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk.  Office  of  Chtef 
Counsel.  FRA.  Nassif  Building.  400 
Seventh  Street,  S.W..  Washington.  D.C. 
20590.  Communications  received  within' 
30  dajrs  of  the  date  of  this  notice  will 
be  considered  as  Cw  as  practicable.  All 
written  communicetions  concerning  this 
proceeding  are  available  for 
examination  during  regular  business 
houn  (9K)0  ajn.-5KK)  p.m.)  at  FRA's 
temporary  docket  room  located  at  1120 
Vermont  Avenue,  N.W.,  Room  7051, 
Washington.  D.C  20005. 


I  in  Waehii^tmi.  D.C  on  I 
IS.  1987. 
GradyCI 

Uapuly  AsKxiate  Admiaittiatorfar  Safety 

Standardg  and  Program  Development. 

(FR  Doc  97-33178  Filed  12-18-47: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 

(8TB  Docket  No.  MC-«^-20814 

QiaytKNind  Unaa,  Inc.— Control— 
Qoiualai.  Inc.  d/b/a  Qolden  State 
Tranaportation  Company 

AttENCY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Notice  tentatively  approving 
finance  transaction. 


:  Gre^ound  Lines,  Inc. 
(Ckeyhound  or  applicant)  has  filed  an 
application  under  49  U.SX:.  14303  to 
acquire  control  of  Gonzalez,  Inc.,  d/b/a 
Golden  State  Transportation  Company 
(Golden  State).'  Persons  wishing  to 
oppose  the  application  must  follow  the 
rules  under  49  CFR  part  1182,  subpart 
B.  The  Surface  Transportation  Board 
(Board)  has  tentatively  approved  the 
transaction,  and,  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action. 
DATES:  Comments  are  due  by  February 
2. 1998.  Applicanta  may  reply  by 
February  17, 1998.  If  no  commente  are 
received  by  F^ruary  2, 1998,  this  notice 
is  effective  on  that  diBte. 
AOOncaSEa:  Send  an  original  and  10 
copies  of  any  commente  refarring  to  STB 
No.  MC-F-20914  to:  Surface 
Transportation  Board.  Office  of  the 
Secretary.  Case  Control  Unit.  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  applicant's  representative: 
Fritz  R.  Kahn.  Suite  750  West.  1100 
New  York  Avenue.  N.W..  Washington, 
DC  20005-3934. 

FOR  FURTHER  aiFORMATnN  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
(TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

•UPPI3I(B«TARY  MFORMATION: 
Greyhound  is  a  nationwide  motor 
common  carrier  of  passengers  over 
regiilar  routes  that  currently  controls 
seven  regional  interstate  motor  carriers 
of  passengers:  Valley  Transit  Company, 
Inc.;  Carolina  Coach  Company,  Inc.; 
Texas,  New  Mexico  &  Oldahoma 
Coaches,  Inc.;  Continental  Panhandle 
Lines,  Inc.;  Vermont  Transit,  Inc.;  Los 
Rapidos,  Inc.;  and  Grupo  Centro.  Inc. 
(Grupo).  Golden  State  operates  as  a 
motor  carrier  of  passengers  in  regular- 


'  Grayhound  will  acquire  51%  of  the  stock  of 
Golden  State  and  will  exercise  control  of  Golden 
Slate  through  its  wholly  owned  subsidiary,  Sistema 
lotatnacional  de  Transporte  de  Autobuses,  Inc.  Mr. 
Gonzalez  and  members  of  his  family  will  retain  tlie 
mnaining  49%  stock  interest  through  a  trust,  the 
Francisco  S  Joeefi  Gooxalaz  Family  LimUad 
Putnanhip. 


route  service  primarily  in  California. 
Arizona,  New  Mexico,  and  Colorado. 

Greyhound  states  that,  as  a  result  of 
this  control  transaction,  Golden  State 
will  remain  a  separate  corporation, 
controlled  indirectiy  through  Sistema 
Intemacional  de  Transporte  de 
Autobuses,  Inc..  Greyhoimd's  wholly 
owned  noncarrier  holding  company. 
Golden  State  will  initiate  trans-border 
service  to  passengers  traveling  between 
pointe  in  the  United  States  ami  pointa 
in  Mexico  through  Greyhound's  interest 
in  Autobuses  Crucero  S.A.  de  CF..  a 
large  Mexican  bus  line,  and 
Greyhound's  subsidiary,  Los  Rapidos. 
By  acquiring  control  of  Golden  State, 
Greyhound  will  be  allied  with  a  motor 
carrier  of  passengers  with  an  established 
reputation  for  accommodating  the  travel 
requiremente  of  Hispanic/Latino 
passengen  traveling  between  pointe  of 
entry  along  the  United  States/Mexican 
border  and  points  in  the  United  States. 

Applicant  asserts  that  the  aggregate 
gross  operating  revenues  of  Greyhound 
and  ite  affiliates  exceeded  $2  million 
during  the  12  months  preceding  the 
filing  of  this  application.  Applicant  also 
states  that  the  proposed'transaction  will 
have  no  adverse  competitive  eSiecte,  and 
that  the  operations  of  the  carriers 
involved  will  remain  imchanged;  that 
the  total  fixed  charges  associated  with 
the  proposed  transaction  are  well  within 
Qeyhoimd's  financial  means;  and  that 
there  will  be  no  change  in  the  status  of 
any  employees.  Applicant  certifies  that 
(1)  Greyhound  and  its  affiliates  (except 
Grupo.  which  is  not  yet  rated)  hold 
"satisfactory"  safisfy  ratings  firom  the 
U.S.  Department  of  Transportation;  (2) 
Golden  State  has  a  "conditional"  rating 
and  will  procure  and  maintain  sufficient 
liability  insurance  to  meet  the 
established  fitness  requiremente;  (3) 
neither  Greyhound  nor  Golden  State  is 
domiciled  in  Mexico,  and  neither  is 
owned  or  controlled  by  a  citizen  of  that 
country;  and  (4)  approval  of  the 
transaction  will  not  significantly  affact 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  Additional 
information  may  be  obtained  from 
applicant's  representative. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1)  the 
effect  of  the  transaction  on  the  adequacy 
of  transportation  to  the  public;  (2)  the 
total  fixed  charges  that  result;  and  (3) 
the  interest  of  affected  carrier 
employees. 

On  tne  basis  of  the  application,  we 
find  that  the  proposed  acquisition  of 
control  is  consistent  with  the  public 
interest  and  should  be  authorized.  If  any 


opposing  commente  are  timely  filed, 
this  finding  will  be  deemed  vacated  and 
a  procedural  schedule  will  be  adopted 
to  reconsider  the  application.  If  no 
opposing  commente  are  filed  by  the 
expiration  of  the  comment  period,  this 
decision  will  take  effiact  automatically 
and  will  be  the  final  Board  action. 

This  action  wrill  not  significantiy 
affect  either  the  quality  of  the  human 
environment  or  the  conservatitm  of 
energy  resources. 

It  is  ordered: 

1.  The  proposed  acquisiticm  of  control 
is  approved  and  authorized,  subject  to 
the  filing  of  opposing  commente. 

2.  If  timely  opposing  commente  are 
filed,  the  finHinga  made  in  thia  decision 
will  be  deemed  vacated. 

3.  This  decision  will  be  effactive  on 
February  2, 1998,  unless  timely 
opposing  commente  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on  the  U.S.  Department  of  Justice, 
Antitrust  Division,  10th  Street  ft 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20530. 

Decided:  December  12, 1M7. 

By  the  Board,  Chairman  Morgan  and  Vice 
CSudrman  Owen. 

VanaaA.WilUaw, 

Secietary. 

(FR  Doc  97-33281  Hied  12-18-97;  8:45  am) 

BNJJNQ  COM  tH%  Sa  P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 
PTB  Ex  Parte  No.  SO  (Sub  Na  9  (••- 

in 

Quartartv  Rail  Coat  AdhiatmenI  Fkdor 

AQBICY:  Surface  Transportetion  Board; 

DOT. 

ACTION:  Approval  of  rail  cost  ad)u8tment 

factor. 

SUMMARY:  The  Board  has  approved  the 
rebased  first  quarter  1998  rail  cost 
adjustment  &ctor  (RCAF)  and  coat  index 
filed  by  the  Association  of  American 
Railroads,  As  required  by  statute,  the 
RCAF  was  rebased  using  the  fourth 
quarter  1997  index  value  as  the 
denominator  and  fint  quarter  1998 
index  value  as  the  numerator  (10/1/ 
97=1.00).  Rebasing  is  required  every  five 
years.  The  rebased  firat  quarter  1998 
RCAF  (Unadjusted)  is  0.996.  The 
rebased  first  quarter  1998  RCAF 
(Adjusted)  is  0.657.  The  rebased  first 
quarter  1998  RCAF-5  is  0.640. 
EFFECTIVE  DATE:  January  1, 1998. 
FOR  FURTHER  aVORMATKM  CONTACT:  H. 
Jeff  Warren,  (202)  565-1549.  TDD  for 
the  hearing  impaired:  (202)  565-1695. 
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Additional  Information  is  contaiaad  in 
the  Boaid'a  decision.  To  purcliase  ■ 
copy  of  the  full  decision,  write  to,  cell, 
or  pick  up  in  person  from:  DC  NEWS  ft 
DATA.  INC..  Suite  210, 1925  K  Street 
NW,  Washington.  DC  20423.  telephone 
(202)  289-4357.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  565-1095.) 

This  action  will  not  significantly 
afbct  either  the  quality  cHT  the  human 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C  80S(b),  we 
conclude  that  our  action  will  not  have 
a  significant  economic  impact  on  a 
subatantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flaxihility  Act 


■DdVIca 


>  12. 1997. 
BytheBowd. 
OMinesn  Owi. 

SmeSuiy. 

IFR  One  97-S3a3S  PIM  ta-19-«7;  •:4S  smI 


CtXTi 


(Bub  Wo.  satXM 
Inc. 


On  DKxmbOT  1, 1997.  CSX 
Transportation.  Inc.  filed  with  the 
Surtex  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  from  the  provisions  of  49 
U.S.C  10903  to  abandon  that  portion  of 
its  CftO  Business  Unit,  Jarrolds  Valley 
Subdivision,  between  miiepost  CLP- 
15.3  at  R.O.  Junction  and  milepoat  CLP- 
18.3  at  the  end  of  track  at  Picard.  a 
distance  of  3.0  miles  in  Raleigh  County, 
WV.  The  line  traverses  U.S.  Postal 
Service  Zip  Codes  25008  and  25044. 

The  line  does  not  contain  federally 
granted  righte-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it.  The 
interest  of  railroad  employees  will  be 
protected  by  the  conditions  set  forth  in 
Oregofi  Stunt  Line  R.  Co.— 
Abandonment— CoBhen.  360  LCC  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C  10502(b).  A  final 
decision  will  be  issued  by  March  20, 
1998. 

Any  ofiisr  of  financial  assistance 
tmder  49  CFR  1152.27(b)(2)  will  be  due 
no  later  than  10  days  after  service  of  a 


decision  granting  the  petition  far 
exemption.  Each  offer  of  financial 
assistance  must  be  accompanied  by  a 
$900  filing  fee.  See  49  CFR 
1002.2(1X25). 

All  interested  persoiu  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  s  public  use  condition  under 
40  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  January  8. 1998.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  Sea  49  CPK 
1002.2(0(27). 

All  filings  in  rasponse  to  Uiis  notice 
must  refer  to  STB  Docket  Na  AB-6S 
(Sub-No.  556X)  and  must  be  sent  to:  (1) 
Surfece  Transportation  Board.  Office  of 
the  Secretary.  CMe  Control  Unit.  1925  K 
Street  NW.,  Waahington,  DC  20423- 
0001,  and  (2)  Charles  M.  Roeenbergar. 
500  Weter  Street.  Jacksonville,  FL 
32202. 

Persons  seeking  further  information 
coDceming  abandonment  procedures 
mey  contact  the  Boerd's  Office  of  PubUc 
Services  at  (202)  565-1592  or  refsr  to 
the  full  abandonment  or  diacontinuance 
regulations  at  49  CFR  part  1152. 
Queetions  coiweming  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  S6S-1545.  (TDD  for  the 
heering  impaired  is  available  at  (202) 
565-1695.) 

An  anvironmental  aaeesament  (EA)  (or 
environmental  impact  statement  (EIS).  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  othw  persons  who 
commented  during  its  preparation. 
Other  intereetad  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  available  within  60 
days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  wiUpoHally  be  within  30  days 
of  its  service. 

Dsddsd:  Dscsmber  10, 1997. 
By  the  Board.  David  M.  Konschnlk. 
Director,  CXBos  of  Proceedings. 

Secretary. 

(FR  Doc.  97-33073  Piled  12-18-97:  8:45  am] 


09AIITMENT  OF  THE  TREASURE 

SubcntsMon  for  0MB  ftovtowj 
ComfiMfit  I 


10. 1987. 

The  Depaitment  of  Treesury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Pt^lic  Law  104-13.  Copies  of  the 
siihmisdon(«)  may  be  obtaiiiad  by 
calling  the  Treesury  Bureeu  Clearance 
Officer  listed.  Comments  regarding  tibia 
infermation  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Tteasury  Department 
Qearance  Officer,  Department  of  the 
Treesury.  Room  2110. 1425  New  York 
Avenue,  NW..  Waahi^fton.  DC  20220. 

afAloakel. 
tBATF) 


OMB  Number:  1512-0116. 

Form  Number:  ATF  P  2145  (5200.11). 

Type  ofBeriew:  Extension. 

Ttth:  Notice  of  Release/Return  of 
Tobacco  Products,  Ciguette  Pttpars  and 
Tubes. 

Deecriptkm:  Documents  removal  or 
releaae  of  tobacco  products  wfithout 
payment  of  tax  from  U.S.  Customs 
custody  or  return  by  a  U.S.  Government 
agency  to  bonded  tobecco  products 
factories  and  manufecturers  of  cigaretta 
papers  and  tubes. 

neepondents:  Business  or  other  for- 
pmBl,  Federal  Govermnant 

Estimated  Number  of  Beepondente: 
153. 

Estimated  Burden  Hoan  Far 
Aespondlenf .- 15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
306  hours. 

OMB  Number:  1512-0118. 

Fonn  Number  ATF  F  2148  (5200.17). 

Type  of  Review:  Extension. 

Title:  Bond— Drawback  Tax  on 
.  Tobacco  Products.  Qgsrette  Papers,  or 
Tubes. 

Description:  ATF  F  2146  (5208.17)  is 
necessary  to  secure  payment  of  tax  on 
tobacco  products  or  cigarette  papers  or 
tubes  on  which  a  drawback  of  tax  has 
been  claimed  and  paid. 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Recordkeepas: 
50. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  50  hours. 

OMB  Number:  1512-0333. 

Recordkeepiitg  Requirement  ID 
Number:  ATF  REC  5130/1. 
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Type  of  Review:  ExXension. 

Title:  Usual  and  Customary  Business 
Records  Maintained  by  Brewers. 

Description :  ATF  audits  brewers' 
records  to  verify  production  of  beer  and 
cereal  beverage  and  to  verify  the 
quantity  of  beer  removed  subject  to  tax 
and  removed  without  payment  of  tax. 

Respondents:  Business  of  other  for- 
profit. 

Estimated  Number  of  tiecordkeepers: 
1,400. 

Estimated  Burden  Hours  Per 
Recordkeeper:  0  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  1  hotu. 

OAfB  Numbet:  1512-0390. 

Form  Number:  ATF  Form  5020.29. 

Type  of  Review:  Extension. 

Title:  Request  for  Disposition  of 
Offense. 

Description:  The  information 
provided  on  this  form  determines 
whether  an  applicant  is  eligible  to 
receive  a  Federal  license  or  permit.  If  an 
applicant  applies  for  a  license  or  permit 
and  has  an  anest  record  charged  with  a 
violation  of  Federal  or  State  law  and 
there  is  no  record  present  of  the 
disposition  of  the  case(s),  the  form  is 
sent  to  the  custodian  or  records  or  to 
ascertain  the  disposition  of  the  case. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Burden  Hours  Per 
Respondent  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,500  hours. 

OMB  Number:  1512-0478. 

Recordkeeping  Requirement  ID 
Numbers:  ATF  REC  5130/3  and  ATF 
REC  5130/4. 

Type  of  Review:  Extension. 

Title:  Marks  on  Equipment  and 
Structures  (ATF  REC  5130/3);  and 
Marks  and  Labels  on  Containers  of  Beer 
(ATF  REC  5130/4). 

Description:  Marks,  signs  and 
calibrations  are  necessary  on  equipment 
and  structures  for  identifying  major 
equipment  for  accurate  determination  of 
tank  contents,  and  segregation  of 
taxpaid  and  nontaxpaid  beer.  Marks  and 
labels  on  containers  of  beer  are 
necessary  to  inform  consumers  of 
container  contents,  and  to  identify  the 
brewer  and  place  of  production. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Recordkeepers: 
1.400. 

Estimated  Burden  Hours  Per 
Recordkeeper:  0  hours. 

Frequency  of  Response:  On  occasion. 


Estimated  Total  Recordkeeping 
Burden:  1  hour. 

OMB  Number:  1512-0518. 

Form  Number  ATF  F  7CR  (5310.16). 

Type  o/i?eview:  Extension. 

Title:  Application  for  License, 
Collector  of  Curios  and  Relics. 

Description:  This  form  is  used  by  the 
public  when  applying  for  a  Federal 
nrearms  license  to  collect  curios  and 
relics  in  interstate  and  foreign 
commerce.  The  information  requested 
on  the  fonn  establishes  eligibility  for  the 
license. 

Respondents:  Individuals  or 
houseiiolds. 

Estimated  Number  of  Respondents: 
6,000. 

Estimated  Burden  Hours  Per 
Respondents:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  1,500  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  Room  3200, 650 
Massachusetts  Avenue,  N.W., 
Washington.  DC  20226. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building.  Washington, 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(PR  Doc.  97-33129  Piled  12-18-97;  8:45  am) 

SNJJNQ  CODE  4S1*-»1-» 


DEPARTMENT  OF  THE  TREASURY 

Submlsston  to  OMB  for  Revi«w; 
Comment  Request 

December  10, 1997. 

The  Department  of  the  Treastiry  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number  1545-1559. 

Revenue  Procedure  Number  Revenue 
Procedure  97-44. 

Type  of  Review:  Extension. 

Title:  UFO  Conformity  Requirement. 

Description:  Revenue  Procedure  97-44 
permits  automobile  dealers  that  comply 


with  the  terms  of  the  revenue  procedure 
to  continue  using  the  LIFO  inventory 
method  despite  previous  violations  of 
the  LIFO  conformity  requirements  of 
section  472(c)  or  (e)(2). 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper  20  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  100,000  hours. 

Clearance  Officer  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue. 
NW,  Washington,  DC  20224. 

OMB  AeWewer.-  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(PR  Doc.  97-33130  Filed  12-18-97;  8:45  am) 


DEPARTMBTT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Rec|uest 

December  12, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwoik  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasiuy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the    ' 
Treasury,  room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (OtS) 

OMB  Number:  1545-0390. 

Fonn  Number  IRS  Form  5306. 

Type  of  Review:  Extension. 

Title:  Application  for  Approval  of 
Prototype  or  Employer  Sponsored 
Individual  Retirement  Account 

Description:  This  application  is  used  by 
employers  who  want  to  establish  an 
individual  retirement  account  trust  to 
be  used  by  their  employees.  The 
application  is  also  used  by  persons 
who  want  to  establish  approved 
prototype  individual  retirement 
accoimts  or  annuities.  The  data 
collected  is  used  to  determine  if  plans 
may  be  approved. 

Respondents:  Business  or  other  for- 
profit 
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Estimated  Number  of  Respondents/ 

Recordkeepen:  600. 
Estimated  Burden  Hours  Per 

Respondent/Recordkeeper: 


Rtofdk— pwg 

11  hr.,  samin. 

24rr*i. 

tow  Of  th%  fonn. 

r*icpaiiii^  and  tent- 

37inin. 

viQ  tt>#  fonn  lo  th% 

IRS. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  7,782  hours. 

aeamnce  Officer:  Garrick  Shear  (202) 
622-3860,  Intamal  Revenue  Service. 
Room  5571. 1111  Constitution 
Avenue.  NW..  Washington.  DC  20224. 

(MB  Reviewer:  Alexander  T.  Hunt  (202) 
395-7860.  Office  of  Management  and 
Budgal.  room  10226.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Late  K.  Hattand. 

Departmental  Reports,  Management  Officer. 

|FR  Doc.  97-33131  Piled  13-18-97;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 

Submisskm  for  CMS  Ravlawr; 
Comtnant  Reoueet 

December  12. 1097. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
C^ifB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  2110. 1425  New  York 
Avenue.  NW..  Waebington.  DC  20220. 

Special  Request:  In  order  to  conduct 
the  survey  described  below  in  January 
1998.  the  Department  of  the  Treasury  is 
raquesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  December  24. 1087.  To  obtain  a  copy 
of  this  study,  plaaaa  contact  the  Internal 
Revenue  Service  Cleerance  Officer  at  the 
address  listed  below. 

lataraal  Revenue  Sanrica  (IIS) 

OMB  Number:  1545-1432. 

Project  Number:  M:SP:V  97-033-G. 

Type  of  Review:  Revision. 

Title:  Business  Information  Center 

Survey. 
Description:  The  purpose  of  this  survey 

is  to  help  determine  the  efficiency  of 


a  pilot  that  is  being  undertaken  by  the 
Internal  Revenue  Service  (IRS)  and 
the  Small  Business  Administration 
(SEA),  bi  an  effort  to  enhance  the 
opportunity  and  ability  for  small 
business  owners/opertors  to  obtain 
tax  materials  and  understand  tax 
requirements  and  responsibilities. 
eleven  separate  IRS  small  business 
edcuation  products  will  be  offered  at 
selected  SBA  facilities  known  as 
Business  Information  Centers  (BIC). 
Initially,  five  "high  traffic"  BlCs  will 
participate  in  the  pilot  program. 
Education  materials  will  be  stocked  at 
each  of  these  BICs  and  restocked  as 
needed.  The  pilot  will  run  for  up  to 
one  year.  During  the  one  year  period, 
a  decision  will  be  made  to  either 
expand  or  end  the  program.  The  IRS 
plans  to  conduct  a  survey  to 
determine  the  effectiveness  of  this 
program. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  100 
(at  5  sites). 

Estimated  Burden  Hours  Per  Response: 
3  minutes. 

Frequency  of  Response:  Other  (one  time 
only). 

Estimated  Total  Reporting  Burden: 
3.250  hours. 

Oearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
room  5571.  nil  Constitution 
Avenue.  NW..  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt  (202) 
395-7860.  Office  of  Management  and 
Budget,  room  10226,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lefa  K.  HeiwH. 

Departmental  Reports.  h4aoagement  Officer. 

IFR  Doc  97-33132  Piled  12-18-97;  8:45  ami 


DEPARTMENT  OF  THE  TREASUIIV 


Oflloe  of  tfie 
Curreiicy 


CoMialrBilar  of  ttM 


Informtlow  Colloclton;  Submleelow  lor 


AQflNCY:  Office  of  the  Comptroller  of  the 
Currency.  Treasury. 

ACTION:  Submission  for  OMB  review; 
comment  request. 


In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1095  (44  U.S.C 
Chapter  35).  the  Office  of  the 
Comptroller  of  the  Currency  (OCC) 
hereby  gives  notice  that  it  has  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  an  information 


collection  titled  Survey  of  Financial 
Activities  and  Attitudes. 
DATES:  Comments  regarding  this 
information  collection  are  welcome  and 
should  be  submitted  to  the  OMB 
Reviewer  and  the  OCC.  Comments  are 
due  on  or  before  January  20, 1008. 
ADOWeaaei;  a  copy  of  the  submissiiMi 
may  be  obtained  by  calling  the  OCC 
Contact  listed.  Direct  all  written 
comments  to  the  Communications 
Division,  Attention:  1557-0209,  Third 
Floor,  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington.  IX  20219.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  874-5274,  or  by 
electronic  mail  to 
REGS.COMMENTSeOCC.TREAS.GOV. 

SUPM-EMBfTARY  MFOMMATION: 

OMB  Numba^  1557-0209. 

Form  Number:  Not  applicable. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  Survey  of  Financial  Activities 
and  Attitudes. 

Description:  The  OCC  encourages 
national  banks  to  provide  fair  access  to 
financial  services  for  all.  Last  fall,  the 
OCC  initiated  a  major  project  to  learn 
more  about  why  millions  of  households 
have  no  banking  relationships 
(nonbanked).  and  whether  some  banks 
have  foiwd  ways  of  profitably  serving 
them. 

As  the  first  part  of  this  initiative,  the 
OCC  prepared  the  Preliminiiry  Survey  of 
Nonbanked  Status.  The  OCC  now  plana 
to  condtict  a  Survey  of  Financial 
Activities  and  Attitudes  (Final  Survey) 
to  learn  more  about  how  nonbanked 
households  conduct  their  financial 
activities  and  what  factors  may  keep 
them  from  using  banking  services. 

The  OCC  will  conduct  the  Final 
Survey  through  a  contractor,  in  several 
urban  locations,  in  English  and  Spanish. 
The  Final  Survey  will  involve  both 
personal  contects  and  telephone 
surveys. 

The  Final  Survey  will  provide  the 
OCC,  as  well  as  national  banks  and  the 
general  pubUc,  with  information  on 
diversity  within  the  nonbanked 
population:  how  nonbanked  hous^olds 
currently  conduct  their  financial 
activities;  their  experience  with,  and 
interest  in,  banking  services:  and  the 
financial  service  costs  they  incur. 

The  OCC  will  use  this  information  to 
better  assess  national  bank  efforts  to 
serve  nonbanked  households.  Further, 
the  OCC  and  the  industry  will  use  this 
information  to  identify  effiective 
methods  for  better  serving  nonbanked 
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households  and  to  identify  barriers  to 
financial  services  they  face.^The  OCC 
will  also  use  the  results  of  the  Final 
Survey  as  background  information  in  its 
policymalcing  process. 

Respondents:  Individuals  or 
households. 

Number  of  Respondents:  2,000. 

Total  Annual  Responses:  2,000. 

Frequency  of  Response:  One  time 
only. 

Estimated  Total  Annual  Burden:  833 
burden  hours. 

OCC  Contact:  Jessie  Gates,  (202)874- 
5090,  Legislative  and  Regulatory 
Activities  Division,  Control  Number 
1557-0209,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW, 
Washington,  DC  20219. 

OMB  Reviewer:  Alexander  Hunt.  (202) 
395-7340,  Paperwork  Reduction  Project 
1557-0209,  Office  of  Management  and 
Budget,  Room  10226.  New  Executive 
Office  Building,  Washington,  DC  20503. 

The  OCC  may  not  conduct  or  sponsor, 
and  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 
1995,  unless  it  displays  a  currently  valid 
OMB  control  number. 

Comments:  Comments  are  invited  on: 
(a)  Whether  the  proposed  revisions  to 
the  following  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  OCC's  functions, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
OCC's  estimate  of  the  burden  of  the 
information  collection  as  it  is  proposed 
to  be  revised,  including  the  validity  of 
the  methodology  and  assumptions  used: 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  startup 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  12, 1997. 
Mark  J.  Tenhundfeld. 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division. 

(FR  Doc  97-33192  Filed  12-18-97;  8:45  am] 
BNJJNQ  oooc  4sie-as-r) 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Extension  of  NationsI  Customs 
Automation  Program  Test  Regarding 
Presentation  of  Electronic  Cargo 
Declarations 

agency:  U.S.  Customs  Service, 
Deptaitment  of  the  Treasury. 
action:  General  notice. 

summary:  This  notice  announces 
Customs  plan  to  extend  the  test  program 
to  allow  the  electronic  submission  of 
certain  inward  vessel  manifest 
information  with  one  modification  and 
invites  additional  members  of  the  vessel 
carrier  community  to  apply  for 
participation  in  the  test.  The  test  was 
originally  announced  in  the  Federal 
Register  on  September  10, 1996,  and 
began  on  February  11, 1997.  Public 
comments  are  invited  on  any  aspect  of 
the  test  as  set  forth  in  the  September  10, 
1996.  announcement  as  modified  by 
today's  announcement. 
DATES:  To  apply  for  participation  in  the 
test,  parties  must  submit  the  necessary 
information  as  outlined  in  this  notice  to 
Customs  by  January  20, 1998. 
Comments  concerning  the  test  must  be 
received  on  or  before  January  20, 1998. 
A00RE8SES:  Written  comments 
regarding  this  notice  and  letters 
requesting  participation  in  the  test 
program  should  be  addressed  to  Cargo 
Release  Processing,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.,  Room  5.2b,  Washington,  D.C 
20229. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
operational  or  policy  matters:  William 
Scope  (202) 927-3112. 

For  systems  or  automation  matters: 
Kim  Santos  (202)  927-0651. 

For  legal  matters:  Larry  L.  Burton 
(202) 927-1287. 

SUPPLEMBITARY  INFORMATION: 

Background 

On  September  10, 1996,  Customs 
published  a  document  in  the  Federal 
Register  (61  FR  47782)  announcing  a 
plan  to  conduct  a  test  program  to  allow 
the  electronic  submission  of  certain 
inward  vessel  manifest  information.  The 
notice  described  the  test,  informed 
interested  members  of  the  public  of  the 
eligibility  requirements  for  participation 
in  the  test  and  requested  comments 
concerning  any  aspect  of  the  test.  The 
announcement  stated  that  the  test 
would  commence  no  sooner  than 
December  9, 1996,  and  would  last  for 
approximately  one  year;  the  actual 
commencement  date  of  the  test  was 
February  11,  1997. 


In  today's  document  Customs  is 
announcing  that  the  test  will  be 
extended  and  that  there  is  an  additional 
opportunity  for  members  of  the  vessel 
carrier  community  to  request 
participation  in  the  test  The  test  will  be 
extended  for  at  least  another  year. 

Test  Modification  Regarding 
Manifesting  of  Empty  Containers 

The  parameters  of  the  original  test  are 
spelled  out  in  the  September  10, 1996, 
Federal  Register  notice.  The  extension 
of  the  test  will  operate  under  the  same 
parameters  with  one  modification.  The 
manifesting  of  empty  containers  will  be 
treated  differently  than  the  original  test 
notice  states. 

Pursuant  to  the  modified  procedures, 
empty  containers  shall  be  manifested 
either  by  transmitting  in  the  Automated 
Manifest  System  (AMS)  a  list  of  the 
empty  containers  on  board  the  vessel  by 
port  of  discharge,  or  by  providing  the 
same  list  on  a  CF  1302  Cargo 
Declaration.  The  manifesting  of  empty 
containers  is  subject  to  all  other  current 
regulatory  requirements. 

Foreign  Freight  Remaining  on  Board 

Because  many  comments  have  been 
received  concerning  one  of  the  test 
requirements  set  forth  in  the  September 
10  notice.  Customs  is  reiterating  in  this 
document  that  requirement  which  reads 
as  follows: 

In  the  case  of  Foreign  Freight  Remaining 
On  Board  (FROB)  a  vessel  entering  the 
United  States  and  not  intended  for  discharge 
in  this  country,  test  participants  are  required 
to  transmit  all  bill  of  lading  cargo  data 
pertaining  to  such  shipments  at  the  first  U.S. 
port  of  arrival.  Such  bills  of  lading  shall  be 
automatically  released  in  AMS  upon 
transmission  of  the  data  unless  placed  on 
hold  with  the  test  participant  by  Customs 
through  electronic  or  other  means.  FROB  bill 
of  lading  cargo  data  is  subject  to  all  of  the 
same  requirements  and  standards  set  forth  in 
this  document  (the  September  10, 1996 
notice)  which  apply  to  other  bill  of  lading 
cargo  data. 

Comments  have  been  received 
regarding  this  requirement  requesting 
that  FROB  cargo  on  a  vessel  entering  the 
United  States  from  Canada  not  have  to 
be  transmitted  electronically  and  not  be 
subject  to  the  same  data  element 
requirements  as  required  for  discharge 
cargo.  Further,  the  commenters  have 
requested  that  the  data  regarding  FROB 
cargo  not  have  to  be  transmitted  in 
English.  These  changes  are  requested 
because  the  commenters  contend  that 
the  voyage  from  Canada  is  too  short  to 
provide  sufficient  time  for  the  data  to  be 
ready  for  submission  at  the  first  U.S. 
port  of  arrival  and  because  foreign 
subsidiaries  do  not  provide  the  required 
data. 
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Ciutoms  is  maintaining  the 
lequiiMDenU  for  FROB  cargo  at  set  forth 
in  the  SeptamtMf  10,  1996.  notice. 
Customs  cttinot  accommodate  the 
raqueetad  changes  because  Customs 
considers  all  cargo  on  board  a  vaesel  as 
potentially  being  used  to  facilitate  the 
smuggling  of  narcotics  aad  other 
contraband  into  the  United  Slates. 
Expressly  stated,  full  bill  of  lading  data 
is  required  for  FROB  cargo  originating 
in  Canada  or  from  any  other  country 
and  the  data  must  be  transmitted  in 
Kngiuh  by  the  time  of  arrival. 


Application 

Parties  desiring  to  participate  in  this 
test  program  must  submit  a  written 
statement  to  the  United  States  Customs 
Service,  Cargo  Release  Processing,  1300 
Pamuylvania  Avenue,  NW.,  Room  5.2b. 
Washington.  DC  20229-0002.  on  or 
before  30  days  from  the  dste  of 
publication  of  this  notice  in  the  Federal 
Regislei.  The  document,  signed  by  an 
authorized  official  of  the  carrier,  must 
state  that  the  carrier  wishes  to 
voluntarily  participate  in  the  test  and 
that  the  carrier  meets  all  qualifications 


as  outlined  in  the  September  10, 1996. 
Federal  lagbler  notice  as  modified  by 
today's  document.  The  statement  must 
acknowledge  that  all  submissions  made 
to  Customs  as  part  of  the  test  are 
required  to  be  accomplished 
electronically.  The  document  must  also 
designate  a  national  point  of  contact  and 
telephone  number,  and  shall  also 
identify  local  contacts  and  telephone 
numben  for  the  use  of  Customs 
personnel  at  individual  ports. 

BMte  for  Participant  Selection 

Eligible  importing  carriers  will  be 
considered  for  participation  in  the  test 
CustooBB  ia  looking  for  a  variety  of 
circunMlHMaa  and  participants  in  the 
test.  Customs  stresses  that  those  not 
selected  for  participadon  are  invited  to 
comment  on  the  test  and  to  participate 
in  its  evalustion. 

Selection  will  be  based  on  the  depth 
of  sn  applicant's  electronic  interface 
capabilities  and  the  ability  to  meet  all 
the  user  requirements  in  the  CAMIR  and 
in  this  notice.  ParticipanU  selected  will 
be  notified  by  meaiu  of  the  Customs 
Electronic  Bvdletin  Board. 


Dttad:  Dscembor  11. 1997. 
Keesrt  5*  iTsMsr. 

Assistant  Commisaionar,  Office  of  Field 
Opentioru. 
(FR  Doc  97-33172  Filed  12-l»-97;  9:45  smj 


DEPARmBIT  OF  THE  TREASURY 

[T.D.«»-11 

flawiM  aihwi  of  Citatmna  Brakar 


r:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

ACTION:  Broker  license  revocation. 

Notice  is  hereby  given  that  the 
Commissioner  of  Customs,  pursuant  to 
Section  641,  Tariff  Act  of  1930,  as 
amended,  (19  U.S.C  1641),  and  parts 
111.52  and  111.74  of  the  Custmns 
Regulations,  as  amended  (19  CFR  111.52 
and  111.74),  the  following  Customs 
broker  licenses  are  canceled  without 
prejudice. 


PM 


Uoenae  No. 


San  Frandeoo 


New  Oileana 
Mew  uneane 

Boeton  

New  York 

N©w  Tonc  ..«. 
Ne«w  Yofk  ..„. 

New  Yofk 

New  Yorti ..... 

New  Yofic 

New  Yortt  ..... 


CaNber  Customs  Brokers  &  FreigM 

Azuma  MuM-Tww  U.SA.  Inc  . 

IMworatf  FraigN  Foiwaidafs.  Ud  . 

C.a  SMI  imarnaaonal  tnc 

8oiiViani  Oaigo  LoQialics  a  Division  d 
PtriUn,  Cazalaa  A  St.  .John,  Inc 

O.E  naaidon  A  Co..  Inc _ 

Freight  Express  Inn.  kw 
United  Freight  Syslema 
Paul  E.  Oixon  ...._ „. 


kw 


Chopin  Entafpriaea,  Inc 


M.C.B.  Cuatomhouaa  Bratara.  Im 

Steven  M.  Davie  .......«_.»... 

John  Louis  Rossi 


11460 
13886 
10429 
12817 
15487 
037SO 
08280 
04802 
12842 
07971 
08264 
01208 
07229 
02750 


'  IS.  1997. 
rtilll|i  nialsisi 
Dinctor,  Trade  Compliance. 
IFR  Doc  97-33171  Filed  ia-lS-97:  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 


rT.D.98-Z] 

Ravoction  ol  Culoiw  BrolMr  Uwn— 

AOBICV:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Broker  license  revocation. 


Notice  is  hereby  given  that  the 
Commissioner  of  Customs,  pursuant  to 
Section  641.  Tariff  Act  of  1930.  as 


amended.  (10  U.S.C  1641).  and 

S§  111.52  and  111.74  of  the  Customs 

Regulatioiu.  as  amended  (19  CFR  111.52 

and  111.74).  the  following  Customs 

broker  license  is  canceled  with 

prejudice. 


DEPARTMENT  OF  THE  TREASURY 


•port 

mawnuv 

Uoonee 
Number 

HoiMion 

S«nM««naz... 

8282 

Ostsd:  Decembat  15. 1997. 
PUUpMsdpr. 

INrector.  Trade  CtuapUance. 

(FR  Doc.  97-33170  Filwl  12-18-07;  8:45  i 

■uan  ooos  4Sis-ss-^ 


fraposwi  MMvcvon;  vofninani 


AOBICY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

8UMMAHY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  efibit 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C 
3506(cX2XA)).  CurrenUy.  the  IRS  U 
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soliciting  comments  concerning  Form 
8861,  Wel&ie-to-Work  Credit 
DATES:  Written  comments  should  be 
received  on  or  before  February  17. 1998 
to  be  assured  of  consideration. 
A0ORE8SE8:  Direct  all  written  comments, 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FtJfmCR  ■yonHATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  hiteinal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  MFORMATION: 
Tide:  Welfare-to-Work  Credit 
OMB  Number:  1 545-1 569. 
Form  Number:  Forms  8861. 
Abstract;  Section  51 A  of  the  Internal 
Revenue  Code  allows  employers  an 
income  tax  credit  of  35%  of  the  first 
$10,000  of  first-year  wages  and  50%  of 
the  first  $10,000  of  second-year  wages 
paid  to  long-term  fomily  assistance 
recipients.  Form  8861  is  used  to 
compute  the  credit. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  forms. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondentf9 
hours,  2  minutes. 

Estimated  Total  Atutual  Burden 
Hours:  4.520. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential. 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  11. 1997. 
Garrick  R.SlMar. 
IRS  Reports  Clearance  Officer. 
(FR  Doc  97-33100  Filed  12-18-97;  8:45  em] 
BIUJNQ  CODE  4aifr-M-U 


DEPARTMENT  OF  THE  TREASURY 
intamai  Revwiu*  Sarvic* 
(CO-8-601 

Propossd  CoNMHon;  Cominent 
RacpiMt  for  Ragulation  Prp)9ct 

AQENCV:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for  % 

conunmts. 

StIMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.SXL 
3506(c)(2KA)).  Currentiy,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  CO-8-90  (TD 
8478),  Consolidated  Return 
Regulations — Deferred  Gain  or  Loss 
(§1.1502-13). 

DATES:  Written  comments  should  be 
received  on  or  before  February  17, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
8UPPLBIENTARY  MFORMATION: 

Title:  Consolidated  Return 
Regulations — Deferred  Gain  or  Loss. 

OMB  Number:  1545-1161. 

Regulation  Project  Number:  CO-8-90. 


Abstract-  This  regulation  relates  to 
deferred  intercompany  transactions  and 
distributions  of  property  among 
members  of  a  consolidated  group  of 
corporations.  The  regulation  requires  a 
statement  to  be  attached  to  a 
consolidated  income  tax  return  by  those 
groups  which  entered  into  certain 
intercompany  transactions  before  March 
15, 1990,  to  ensure  the  appropriate  tax 
consequences  of  the  trarusactions. 

Cuirent  Actions:  There  is  no  change 
in  this  information  collection. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Time  Per  RespandeiO:  2 
hours. 

Estimated  Total  Armual  Burden 
Hours:  20. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  coveted 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revraue  law.  Generally,  tax  returns  and 
tax  return  information  are  cxmfidential. 
as  required  by  26  U.S.C  6103. 

Raqoeat  for  CoauneBta: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are         * 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  wa3r8  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  informatioiL 

Approved:  Decemtier  11. 1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc  97-33101  Filed  12-18-97;  8:45  am) 
aajjNQ  oooE  4sao-oi-v 
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DEPARTMENT  OF  THE  TREASURY 
liiljiml  fWvwMM  Scfvtcc 

^^^^^^^^^^,^^^^^A   ^%^^flA^h^^AC^k^KA   ^^^^^^K^i^^feaBA 

rtOpO&tO  MNMCOOn,  WMIMIMIII 

n«qu— t  for  Form  1O08-OIO 

AOiNCY:  Intamal  Revenue  Service  [IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

commenta. 

StMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiuiity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  19QS, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Cunently.  the  IRS  U 
soliciting  comments  concerning  Form 
109»-OID,  Original  Issue  Discount 
OATn:  Written  comments  should  be 
received  on  or  before  February  17, 1906 
to  be  assured  of  consideration. 


Direct  all  «vritten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FUNTTHDI  MPOfWATION  OOWTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3860.  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

Tide:  Original  Issue  Discount 

QMB  NuMnbar:  1545-0117. 

Form  Number  1000-OID. 

Ahstract-  The  form  is  used  for 
reporting  original  issue  discount  M 
required  by  section  8040  of  the  internal 
Revenue  Code.  It  is  used  to  verify  that 
income  earned  on  discount  obUgatioos 
is  properly  reported  by  the  recipient. 

Cumnt  ActJonm:  TlMRe  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  ofRgview:  Bxtansion  of  a 
currently  approved  collectioD. 

Affected  PubUc:  Business  or  other  for- 
profit  organizations. 

Setimaled  Number  afReeponeee: 
4.500.000. 

EtOmated  Time  Per  Reeponee:  10  min. 

Bstimated  Total  Annual  Burden 
Hourt:  765.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  infonnation  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
iinftrtt  the  collection  of  information 
displays  a  valid  OMB  control  number. 


Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  Internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential. 
as  rsquired  by  26  U.S.C  6103. 

Baquast  farCammeBts: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  coUectwl:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  Dacember  11, 1M7. 
GeiTtak  L  Skaar. 
mSHtportsOmuance  Officer. 
|FR  Doc.  97-33102  PUwl  12-18-67:  S:4S  am) 


DEPARTMENT  OF  THE  TREASURY 


tor  Form  V76 

Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Notica  and  request  far 
comments. 


r:  The  Department  of  the 
Ttaasury,  as  part  of  its  continuing  effort 
to  reduce  peperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  propoaed 
and/or  contimiing  informatiaa 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1905. 
Public  Law  104-13  (44  U.S.C 
350e(cK2MA)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
976.  Claim  for  Deficiency  Dividends 
Deductions  by  a  Personal  Holding 
Company,  Regulated  Investment 
Company,  or  Real  Estate  Investment 
Trust 


DAm:  Written  comments  should  be 
received  on  or  before  February  17, 1908 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  commants 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

TOR  RJRTHER  JgOWMATIOIl  OONTACT: 
Requests  for  additional  infbrmatian  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869.  Internal  Revenue 
Sendee,  room  5571, 1111  ConstitutioB 
Avenue  NW..  Wasfaington.  DC  20224. 

ARV 


iTKM: 

TIHJe;  Claiin  for  Deficiency  Dividends 
Deductions  by  a  Personal  Holding 
Company.  Regulated  Investment 
Company,  or  Real  Estate  Investment 
Tmst 
,  OMB  MuniMr:  1545-0045. 

Form  NuaU)er  076. 

Abetract:  Form  976  is  filed  by 
corporations  that  wish  to  claim  a 
deficiency  dividend  deduction.  The 
deduction  allows  the  corporation  to  use 
the  peyment  of  dividends  to  reduce 
taxes  imposed  after  the  tax  return  ia 
filed.  The  IRS  uses  Form  976  to 
determine  if  shareholden  have  included 
the  dividend  ammmts  in  gross  income. 

CUnvnt  AcUons:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  afRBviem:  Extension  of  a. 
currently  approved  collection. 

Affected  PuUic:  Business  or  other  far- 
profit  organizations. 

Eatimated  NuuUmr  ofRetpondenU: 
500. 

Eatimated  Time  P»  Retpondent:  7  hr.. 
28  min. 

Eatimated  Total  Animal  Burden 
Hourt:  3.730 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agaocy  may  not  conduct  or 
sponsor,  and  a  parson  is  not  raquired  to 
respond  to.  a  collection  of  information 
unisas  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Bo^»  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  GoMrally,  tax  returns  and 
tax  return  information  are  confidential, 
as  raquired  by  26  U.S.C  6103. 


Comments  submitted  in  response  to 
this  notice  will  be  siumnariaad  and/or 
included  in  the  request  for  OMB 
approval.  All  conmients  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
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performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  11. 1997. 
Garrick  R.  Shear, 
IBS  Reports  Clearance  Officer. 
(FR  Doc.  97-33103  Filed  12-18-97;  8:45  am] 

BtUMQ  0006  4Sa»41-U 


DEPARTMENT  OF  THE  TREASURY 

Intemal  Revenue  Service 

Proposed  Collection;  Conunent 
Request  tor  Form  T 

AOGNCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  pa(>erwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
op{>ortunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C 


3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form  T, 
Forest  Activities  Schedules. 
DATES:  Written  comments  should  be 
received  on  or  before  February  17, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Intemal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

8UPPLBNENTARY  INFORMATION: 

Title:  Forest  Activities  Schedules. 

OlAB  Number:  1545-0007. 

Form  Number.  T. 

Abstract:  Form  T  is  filed  by 
individuals  and  corporations  to  report 
income  and  deductions  from  the 
operation  of  a  timber  business.  The  IRS 
uses  Form  T  to  determine  if  the  correct 
amounts  of  income  and  deductions  are 
claimed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
37,000. 

Estimated  Time  Per  Respondent:  38 
hr..  5.3  min. 

Estimated  Total  Annual  Burden 
Hours:  1,438,930. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 


An  agency  may  not  onduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
uni|^  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  svunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  11, 1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  97-33104  Filed  12-18-97;  8:45  am) 
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Health  Can  Financing 
Adminiatration  (HCFA).  HHS. 
ACTION:  Propoaad  lula. 


;  This  propoaad  rule  would 
reviae  the  raquirements  that  hoapitali 
must  meat  to  participate  in  the  Madicara 
end  Medicaid  prognuns.  The  taviaad 
requirements  focus  on  patient  care  and 
the  outcomes  of  that  care,  reflect  a  croaa- 
functional  view  of  petient  treatment, 
encoucaae  flexibility  in  meeting  quality 
standard,  and  eliminate  unnecessary 
procedural  requirements.  These  changes 
are  necessary  to  reflect  advances  in 
I  delivery  and  quality 
kt  practices  since  the 
lU  were  last  revised  in  1906. 
They  are  also  an  integral  part  of  the 
Administration's  efforts  to  achieve 
bfoed-based  improvements  in  the 
quality  of  care  nimished  through 
Federal  programs  and  in  the 
measurement  of  that  care,  while  at  the 
same  time  reducing  procedural  burdaor 
on  providers.  In  addition,  in  an  eflbrt  to 
increeee  the  number  of  organ  donations, 
wa  are  proposing  changes  in  the 
interaction  between  hospitals  snd  organ 
procurement  organizations.  The 
pcopoeed  rule  also  would  specify  that 
HCFA  may  terminate  the  participation 
agreanMOt  of  a  hospital,  skilled  nursing 
fiscility.  hone  health  agency,  or  other 
provider  if  the  provider  refbsee  to  allow 
access  to  its  {scilities,  or  examination  of 
its  operations  or  records,  by  or  on  behalf 
of  HCFA,  as  necessary  to  verify  that  it 
is  complying  with  the  Medicare  law  and 
regulations  and  the  terms  of  its  provider 
agreement. 

DATM:  CoounenU  «fill  be  considered  if 
received  at  the  appropriate  address,  as 
provided  below,  no  later  than  5  p.m.  on 
February  17. 1998. 

AMMnttS:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
foliowii^  addrees:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services. 
Attention:  HC7A-3745-P.  P.O.  Box 
7517,  Baltimore.  MD  21207-0517. 

if  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 


three  copies)  to  one  of  the  following 

addresses: 

Room  309-C.  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW,  Washington,  DC  20201,  or 
Room  C5-09-2e,  Central  Building,  7S00 

Security  Boulevard,  Baltimore,  MD 

21244-1850. 

Because  of  staffing  and  rasouroa 
limitations,  we  caniu>t  accept  comments 
by  bcsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  Ble  code 
HCFA-374S-P.  CommenU  received 
timely  will  be  available  for  public 
inspectioB  as  they  are  received, 
generally  beginning  appraodmately  3 
weeks  after  publication  of  a  document, 
in  Room  309-C  of  the  Department's 
oCRces  St  200  Independence  Avenue. 
SW,  Washington,  DC,  on  Monday 
through  Fricby  of  each  week  from  8:30 
ajn.  to  5  p.m.  (phone:  (202)  890-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to:  Office  of 
Informatian  and  Regulatory  Afhirs. 
Office  of  Mana§Mieat  and  Budget. 
Room  10235,  New  Executive  Office 
Building.  Washington.  DC  20503.  Attn: 
Allison  Herron  Eydt.  HCFA  Desk 
Officer. 

CopieM:  To  oaiH'  copies  of  the  1 
Eagialv  contaiaing  this  document,  i 
your  request  to:  New  Orders. 
Superintendent  of  Docamants.  P.O.  Box 
371954.  Pittsburg.  PA  15250-7984. 
Specify  the  date  of  the  issue  requested 
and  SDclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  ar 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calUng  the  order  deak  at  (202) 
512-1530  or  by  fiudng  to  (202)  512- 
2250.  The  cost  for  each  copy  is  S8.00. 
As  an  alternative,  you  can  view  and 
photocopy  the  Fewral  lagtoMr 
documantat  oKiat  libraries  daalgnatad 
ss  Federal  Depository  Ufarwias  and  at 
OMny  other  public  and  academic 
libraries  throughout  the  coimtiy  that 
receive  the  FesUral  I 


Frank  Eaaarsoo.  (410)  780-4656.  Doris 
lackson.  RN,  (410)  786-0095,  Rachaal 
Wainstein,  RN.  (410)  786-6775. 


As  nait  of  the  Prasidant's  and  Vice 
President's  regulatory  reform  initiative, 
the  Health  Care  Financing 
Administration  (HCFA)  is  committed  to 
changing  current  regulations  that  fbcue 
largely  on  requirements  for  measurii^ 
procedural  standards.  One  of  HCFA's 
key  initiatives  in  Reinventing 
Government  (RECO)  is  to  revise  many  of 


its  conditions  of  participation  (OOPs)  to 
focus  on  outcomes  of  care  and  to 
eliminate  unnecessary  procedural 
requirements.  HCFA  is  working  in 
partnership  with  the  rest  of  the  health 
care  community  to  institute  better,  mote 
commonsense  wrajrs  of  operating.  On 
March  10, 1997  we  published  a 
proposed  rule  (62  FR  11004)  that 
includes  revisions  for  COPs  for  HHAa. 
Within  the  coming  year,  HCFA  plans  to 
propoae  revisions  to  the  COPs  for 
hoapitals  and  end  stage  ranal  disease 
(BSRD)  facilities  and  also  to  mount 
additional  reeeardi  in  the  area  of  ESRD 
to  provide  the  basis  for  future  changes. 
What  these  efforts  have  in  common 


1 .  Reinventiiv  Government  (REGO) 
Initiativa 

To  meet  our  KECO  commitment,  we 
are  focusing  on  an  approach  for  all  sets 
of  OOPs  that  are: 

•  Transiticmal  toward  a  patleni 
outcome  beeed  system. 

•  Intended  to  stimulate 
improvements  in  processes,  outcomes  at 
care,  and  patient  satisfaction. 

•  Patierit  cantered. 

•  Supported  by  patient  outcomes 
data. 

•  Interdisciplinary  in  the  approach  to 
care  delivery,  reflecting  the  team 
approach  to  health  care  delivery. 

The  OCX*s  generally  adhere  to  these 
baaic  requirements,  varying  in  some 
degree  due  to  the  unique  environment 
and  patient  case  mix  of  the  provider 
type. 

2.  Transitional  Framewc^ 

The  transitional  framework  for  each 
set  of  COPs— 

•  Begins  shifting  the  oversight  fbcua 
toward  patient  health  outcomes  and 
away  from  burdanaome  and  coatly 
procedural  requirements,  rsstructures 
the  traditional  COPs  afong  essential 
conditions  centered  on  petient  care,  and 
reflects  an  interdisciplinary  team 
approach  to  patimt  care. 

•  Prepares  the  foundation  for 
provider  adoption  and  use  of  i 
detailed  patient  outcome  i 
developed  throng  private  sector 
experience  snd  research 

•  Provides  a  flexttrie  framewraii  for 
Incorporating  better  measurss  as  ttiay 
are  developed  and  tested. 

3.  Structure 

The  basic  structure  of  all  of  the  COP 
follows  the  Joint  Commission  on 
Accreditation  of  Healthcare 
Orgsnizations'  QCAHOs)  "Agenda  far 
Change."  This  structure  involves 
reducing  the  number  of  conditions: 
focnising  on  comprehensive  assessment 
and  patient  outcomes;  and  deleting. 
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where  possible,  process  requirements 
that  are  not  specifically  mandated  by 
the  statute  or  believed  likely  to  produce 
outcomes  vital  to  the  protection  of 
patient  safety. 

Each  set  of  COPs  has  the  same 
essential  four  conditions  that  reflect  the 
cycle  of  patient-centered  care.  The 
essential  four  conditions  are: 

•  Patient  rights. 

•  Patient  assessment 

•  Care  planning  and  coordination  of 
services. 

•  Quality  assessment  and 
performance  improvement 

Each  of  the  sets  of  COP  requirements 
are  tailored  to  specific  statutory 
requirements,  the  historical  ccmtext  of 
the  provider  type,  and  the  unique  form 
of  care  delivery  and  patient  case  mix. 

4.  Professional  Input 

Fw  each  set  of  GCM>.  national 
meetings  of  provider  and  practitioner 
groups  and  beneficiary  representatives 
were  held.  Our  partners  in  State  survey 
agencies  were  also  consulted  about  our 
approach  and  provided  comments.  Each 
propoaed  set  of  OCK>  reflects  extensive 
consultation  with  these  groups.  We 
recognize  the  importance  of 
collidxnation  and  communication  with 
the  industry  and  Invite  further  conunent 
on  the  proposed  COP  and  related  rules. 

ILBackgrooad 

Ar.  Statutory  Basis 

Sections  1861(e)  (1)  through  (8)  of  dw 
Social  Security  Act  (the  Act)  provide 
that  a  hospital  participating  in  the 
Medicare  program  must  meet  certain 
specified  requirements.  Section 
1861(eX9)  of  the  Act  specifies  that  a 
hospital  also  must  meet  such  other 
requirements  as  the  Secretary  finds 
necessary  in  the  interest  of  the  health 
and  safsty  of  the  hospital's  patients. 
Under  this  authority,  the  Secretary  has 
established  the  requfrements  that  a 
hoapital  must  meet  to  partidpata  In 
Medicare  in  regulations  at  42  CFR  Part 
482.  Conditi<ms  of  Participation  for 
Hospitals. 

Section  1905(a)  of  the  Act  provides 
that  Medicaid  pa]rments  may  be  applied 
to  hoq>ital  services.  Under  regulations 
at  42  CFR  440.10(aX3Xiii)>  hospitals 
generally  are  required  to  meat  tibe 
Medicare  conditions  of  participation  in 
order  to  participate  in  Medicaid. 

The  purpoaes  of  these  conditions  are 
to  protect  patient  health  and  safety  and 
to  ensure  tnat  quality  care  is  furnished 
to  all  patients  tai  MedicaA-partidpating 
hospitals.  Surveyors  use  the  conditions 
to  determine  whether  a  hospital 
qualifies  for  a  provider  agreement  under 
Medicare  and  Medicaid.  Under  section 


1865  of  the  Act  and  42  CFR  488.5  of  the 
regulations,  hospitals  that  are  accredited 
by  the  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations  QCAHO)  or  the  American 
Osteopathic  Association  (AOA)  are  not 
routinely  surveyed  for  compliance  with 
the  conditions  but  are  deemed  to  meet 
moat  of  the  requirements  in  the  hospital 
conditions  of  participation  based  on 
their  accreditation.  (See  42  CFR  part 
488,  Survey  and  Certification 
Procedures.) 

B.  Why  Revise  the  Conditions  of 
Participation 

The  current  conditions  of 
participation  (OOPs)  were  adopted  in 
1986  and  for  the  most  part  have  not 
been  revised  since  that  time.  They  are 
organized  according  to  the  types  of 
services  a  hoapital  may  offsr,  and 
indude  specific,  {xocess-orientad 
requiremmts  for  each  hospital  service 
or  department  Since  the  current 
conditions  were  developed,  however, 
significant  innovations  in  hospital 
patient  care  delivny  systems  and 
quality  assessment  practices  have 
emoged.  as  evidenced  by  the  JCAHO's 
recent  revision  of  its  accreditatioi 
standards  md  redesign  of  its  survey 
process. 

Moreover,  as  discussed  shove,  the 
revision  of  the  hospital  requirements  is 
part  of  a  larger  effort  by  HCFA  to  bring 
about  improvements  in  the  qiiality  of 
care  furnished  to  Fedoral  beneficiaries 
through  a  new  approach  to  our  quality 
of  care  responsibilities.  The  existing 
hospital  COPs  do  not  provide  patient- 
centered.  outcomeHJrieBted  standards, 
nor  do  they  provide  for  the  opention  of 
a  quality  assessment  and  performance 
improvement  program.  Historicadly.  we 
set  requirements  for  participation  in  the 
Medicare  program  by  establishing 
rsquirements  that  address  the  structures 
and  processes  of  health  care.  These 
requirements  are  largely  the  result  of 
prolassicmal  consensus,  since  there  are 
no  data  supporting  the  link  between 
structure  and  process  requirements  and 
positive  patient  outcomes.  The 
combination  of  process-oriented 
requirements  with  an  enforcement 
approach  that  focuses  on  identifying 
providers  that  do  not  have  the  required 
structures  and  procedures  in  place  no 
Icmger  tepneeut*  the  best  avsilable 
mediod  for  assessing  and  improving 
hospital  quality  of  care.  Thus,  we  have 
conduded  that  significant  revisions  to 
the  hospital  conditions  of  partidpation 
are  nsiwntisl 


C.  Transforming  the  Hospital  Conditions 
of  Participation 

We  are  committed  to  working  with 
afiiscted  parties  to  implement  revised 
COPs  that  impose  the  minimiim  burden 
on  hospitals  and  allow  hospitals 
maximum  flexibility  in  meeting  the 
Federal  requirements  necessary  to  fulfill 
our  quality  of  care  responsibilities. 
Thus,  in  developing  revised  conditions, 
we  have  solidtwd  suggestions  from 
organizations  representing  hospitals, 
practitioners,  patients,  and  States, 
including  distributing  an  infonnal, 

Ereliminary  draft  of  the  propoaed 
ospital  OOPs  to  appnndmately  70 
groups  for  comment  We  have  used 
mose  comments  in  the  development  of 
the  revised  COPs  contained  in  this 
proposed  rule. 

llie  fimdamental  prindples  that 
guided  the  development  of  the  propoaed 
OOPs  were  the  need  to: 

•  Focus  on  the  continuous,  intagrated 
care  process  that  a  patient  experiences 
across  aU  aspects  of  hospital  services, 
centered  around  patient  assessment 
care  planning,  service  delivery,  and 
quality  assessment  snd  performance 
improvement 

•  Adopt  a  patient-centered  approach 
that  reaxnizes  the  contributions  of 
various  udlled  profassiooals  and  how 
they  interact  virith  eech  other  to  meet  the 
patient's  needs.  Thus,  we  would 
eliminate  requirements  that  encourage 
"stovepipe"  administrative  and 
MifcHcement  structures. 

•  Stress  qualify  improvements, 
incorporating  to  the  greatest  possible 
extent  an  outcome-oriented,  data-driven 
qualify  assessment  and  performance 
improvement  jHOgram.  Thus,  the  new 
OCR's  would  invest  our  prindpal 
expectations  for  parfnmanoe  in  an- 
overarching  requirement  that  each 
hospital  partidpata  in  its  own  qualify 
assessment  and  performance 
improvement  program. 

•  Fadlitate  flexftUlfy  in  how  a 
hospital  meets  our  perfbnnance 
expectations,  and  eliminate  process 
requirementa  unless  thoe  is  consensus 
or  evidence  that  they  are  predictive  of 
desired  outcomes  fa  patients. 

•  Require  that  patient  right*  are 
assured. 

Based  on  these  prindples,  we  are 
pn^Msing  new  hospital  conditions  of 
partidpation  that  revise  or  elimiiuite 
many  existing  requirements  and 
incorporate  critinl  requirements  into 
four  "core  conditions."  These  four 
OCXV-Patient  Rights;  Patient 
Admission.  Assessment  and  Plan  of 
Care;  Patient  Care;  and  Qualify 
Assessment  and  Performance 
improvement — ^would  focus  both 
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pwwridw  and  aurveyor  efforts  on  the 
actual  care  deHvereid  to  the  patient,  the 
parfomiance  of  the  hospital  as  an 
organisation,  and  the  impact  of  the 
treatment  furnished  by  the  hospital  on 
the  health  status  of  its  patients.  The 
first.  Patient  Rights,  emphasizes  a 
hospital's  raaponsibUity  to  respect  and 
promote  the  rights  of  each  hospital 
patient.  The  second  proposed  core  COP. 
Patient  Admission,  Assessment,  and 
Plan  of  Care,  reflects  the  critical  nature 
of  a  comprelienaive  assessment  and  a 
resulting  plan  of  care  in  determining 
appropriate  treatments  and 
accomplishing  desired  health  outcomes. 
It  also  would  incorporate  the  need  for  a 
coordinated,  team  approach  to  planning 
care.  The  third  proposed  core  COP, 
Patient  Care,  focuses  on  the  actual 
delivery  of  care.  Finally,  the  propoaad 
Quality  Assessment  and  Performance 
Improvement  COP  would  charge  each 
hospital  with  responsibility  for  carrying 
out  a  performance  improvement 
program  of  its  own  design  to  effect 
continuing  improvement  in  the  quality 
of  care  furnished  to  its  patients. 

In  the  revised  COPs,  we  are  proposing 
to  include  process-oriented 
requirements  only  where  we  believe 
they  remain  highly  predictive  of 
ensuring  desired  outcomes  or  are 
necessary  to  deter  or  prevent  fraud  and 
abuse  (for  example,  the  requirement  for 
error-free  medication  administration 
under  the  pharmaceutical  services 
COP).  Far  more  frequently,  however,  we 
have  eliminated  process  details  bom  the 
existing  requirements  and  instead 
indudcKl  the  related  area  of  concern  as 
a  component  that  must  be  evaluated  as 
part  of  the  hospital's  overall  quality 
assessment  ana  performance 
improvement  responsibilities.  For 
example,  we  would  no  longer  specify 
that  a  hospital  must  make  available  to 
medical  staff  a  written  description  of  its 
laboratory  serviccn.  However,  we  would 
continue  to  require  that  a  hospital 
provide  laboratory  services  needed  to 
meet  its  patients'  needs  and  would 
specify  under  the  proposed  quality 
assessment  and  performance 
improvement  condition  that  a  hospital's 
assessment  and  performance 
improvement  program  most  include 
evaluation  of  its  rllagnnartr  services.  The 

Eractical  effect  of  this  approach  would 
B  to  stimulate  the  hospital  to  find  its 
own  performance  problems,  fix  them, 
and  continuously  strive  to  improve 
patient  outcomes  and  satisfoction.  as 
well  as  efficiency  and  economy. 

We  believe  that  the  proposed  COPs 
baaed  on  these  principles  reflect  a 
fundamental  change  in  HCFA's 
regulatory  approach,  a  change  that  to  a 
large  extent  establishes  a  shwed 


commitment  between  HCFA  and 
Medicare  providers  to  aoUave 
improvements  in  the  qaality  of  care 
furnished  to  their  patiants  The 
proposed  COPs  invest  hospitals  with 
internal  responsibility  for  improving 
their  parfonnanoa.  ratlMr  than  relying 
on  aa  extwnally-based  approach  in 
which  prescriptive  Federal 
requirements  are  enforced  through  the 
punitive  aspects  of  the  survey  process. 
This  change  would  enable  HCFA  and 
the  States  to  focus  more  resources  on 
joining  with  hospitals  (in  this  case, 
principally  non-accredited  hospitals)  in 
partnerships  for  improvement  It  should 
result  in  fewer  compliance  surveys  and 
the  reduced  need  to  threaten  or  take 
adverse  actions  that  could  jeopardize  a 
hospital's  reputation,  financial  viability, 
and  participation  in  the  Medicare  and 
Medicaid  programs. 

Yet  these  requireoents  provide  the 
Secretary  and  State  Medicaid  agencies 
with  more  than  adequate  regulatory 
basis  for  compelling  improved 
performance  or  termination  of 
participation  based  on  failure  to  correct 
seriously  deficient  performance  that  can 
or  does  threaten  the  health  and  safety  of 
patianls.  or  seriously  impairs  the 
hospital's  capacify  to  provide  needed 
care  and  services  to  patients.  Under  the 
current  regulations,  termination  actions 
are  initiated  based  on  the  evidence 
found  during  the  stirvey.  We  foresee  no 
rhangws  in  that  regard  in  applying  the 
new  COPs. 

Thus,  as  with  the  currant  COPs,  the 
enforceability  of  the  proposed  COPs  will 
be  rooted  in  the  evidence  found  during 
the  onsite  survey  when  poor 
performance  is  identified  and  corrective 
action  is  not  taken.  We  believe  that  if 
there  is  a  need  to  seek  a  provider 
agreement  termination  based  on  the 
proposed  COP.  although  a  hoq>ital  may 
argue  that  its  performance  met  the 
regulatory  standards,  HCFA  will  be 
successful  at  arguing  that  based  on  the 
evidence  found  during  a  survey  the 
raquiiements  of  the  regulation  were  not 
met  In  fact,  we  believe  the 
enforceability  is  strengthened  by 
standards  that  establish  outcome- 
oriented  performance  expectations. 
When  poor  performance  is  documented 
from  the  evidence  found  during  a 
survey  and  compared  to  the 
performance  expectations  embodied  in 
these  patient-centered,  outcome- 
oriented  COPs,  we  believe  the  contrast 
between  the  poor  performance 
identified  and  the  performance 
expectation  of  the  COP  will  be  clear. 

We  recognize  that  an  important  part 
of  the  successful  implementation  of 
these  proposed  regulations  will  depend 
on  how  effectively  State  and  Federal 


surveyon  are  able  to  learn  and 
internalize  this  patient-centered, 
outcome-oriented  approach  and 
incorporate  it  into  tne  survey  process. 
The  prop>osed  approach  embodied  in 
these  resulations,  in  fact,  parallels  the 
approach  that  we  have  taken  in  survey 
and  certification,  beginning  as  early  as 
1985  (for  intermediate  care  facilities  for 
the  mentally  retarded)  and  1986  (for 
nursing  homes).  In  concert  with  the 
States,  we  have  trained  survey om  to 
develop  information  bom  the  siuvey 
process  that  leads  to  conclusions  about 
now  the  provider's  performance  has 
impacted — ^positively  and  negatively— 
on  patients,  especially  in  terms  of  what 
the  patients  actually  experience.  For 
example,  for  nearly  a  decade,  nursing 
home  siuveyors  have  been  trained  to 
interview  residents  and  family 
members,  seeking  information  that 
contributes  to  their  assessment  of  how 
the  nursing  home's  performance  is 
experienced  by  the  residents  and  their 
families.  Before  the  use  of  outcome- 
oriented  surveys,  surveyon  focused 
almost  exclusively  on  record  reviews 
and  observing  care  processes  and 
oimnizational  structures. 

These  proposed  regulations  contain 
two  critical  improvements  that  support 
and  extend  the  change  to  patient- 
cantered,  outcome-oriented  surveys. 
First,  the  proposed  regulations  are 
designed  to  enable  surveyors  to  focus 
explicitly  on  assessing  outcomes  of  care, 
because  the  regulations  would  specify 
that  eech  individual  receive  the  care  her 
or  his  assessed  needs  show  is  necessary, 
rather  than  requiring  that  certain 
services  and  processes  be  in  place.  Also, 
the  addition  of  a  strong,  quality 
assessment  and  performance 
improvement  requirement  not  only 
stimulates  the  provider  to  continuously 
monitor  its  peiformance  and  to  find 
opportunities  for  improvement,  it 
anbrds  the  surveyor  the  opportunity  to 
assess  how  efiiectively  the  provider  has 
pursued  a  continuous  qualify 
improvement  agenda.  All  of  these 
changes  are  directed  toward  improving 
outcomes  of  care  and  satisfaction  for 
patients. 

We  have  already  begun  the  process  of 
identifying  the  tasks  necessary  to  train 
surveyors  and  their  supervisors  and 
managers  effectively  in  this  refined, 
expanded  approach.  In  addition,  HCFA 
is  implementing  a  new  State  survey 
agency  qualify  improvement  program 
that  is  designed  to  help  State  siuvey 
agencies  increue  their  focus  on 
improvement  sfaategies  in  the  suivmy 
and  certification  process.  As  more 
sources  of  performance  data  become 
available,  we  will  be  helping  State 
survey  agencies  to  team  now  to  use 
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these  data  eCCsctively  to  target  scarce 
survey  resources  and  to  identify  and 
implcnnent  opportunities  for 
improvement  (e.g..  reduction  in  Calls  or 
in  nosocomial  infection  rates). 

The  proposed  COPs  are  designed  to 
decrease  the  regulatory  burden  on 
hospitals  and  provide  them  with  greatly 
enhanced  flexibilify.  At  the  same  time, 
the  proposed  requirement  for  a  program 
of  contbiuous  qualify  assessment  and 
performance  improvement  would 
increase  performance  expectations  for 
hospitals  in  terms  of  achieving  needed 
and  desired  outcomes  for  patients  and 
increasing  patient  satisfaction  with 
services  provided.  We  invite  public 
comnumt  on  this  fundamental  shift  in 
our  regulatory  approach.  We  are 
aepecially  interested  in  comments  that 
address  how  HCFA  could  improve  this 
approach,  what  additional  flexibilify 
could  be  provided,  what  process 
requirements  are  critical  to  padeot  care 
and  safefy  and  how  well  HCFA's 
investmmit  in  the  hospital's 
participation  in  a  strong  oontinuoiis 
qualify  assessment  and  performance 
improvement  program  of  their  o%wn 
design  will  achieve  our  intended  goel  of 
improving  the  efficiency,  efbctiveness 
and  qualify  of  patient  outcomes  and 
satisMctiim. 

D.  Development  ofNatiotHd  Outcome-   • 
Based  Pvfbnnance  Measures  for 
Hospitals 

BeC(»e  inoceeding  to  a  detailed 
discussion  of  the  proposed 
requirements,  we  want  to  touch  Iwiefly 
on  the  prospects  for  standard  outcome- 
based  performance  measures  Cor 
hospital  services.  As  mentioned  above, 
HCFA  is  conunitted.  throu^  iU 
Strategic  Plan,  to  increasing  the  amount 
and  qualify  of  information  about  health 
care  to  beneficiaries,  providers,  plans, 
and  the  public  at  large.  The  ptirpose  of 
this  effort  is  to  improve  the  abilify  of: 

•  Beneficiaries  to  make  inConned 
choices  about  their  health  care; 

•  Providen  to  improve  the 
effectiveness  and  efficiency  of  their 
sovices.  improve  the  outcomes  of  care 
they  provide,  and  increase  beneficiary 
satisfaction  with  their  services; 

•  Organizations  such  as  health 
maintenance  organizations  and 
insurance  companies  to  choose 
providen,  and  evaluate  and  improve  the 
performance  of  providen  with  which 
they  contract;  and 

•  The  public  to  know  more  about  the 
availabilify  and  qualify  of  health  care 
services  in  their  communities. 

Through  various  initiatives,  such  as 
the  Consumer  Information  Program's 
mammography  screening  initiative, 
HCFA  is  implementing  its  broad-based 


information  strategy.  A  strong  qualify 
assessment  and  performance 
improvement  (QAPI)  reqiiirement  in  the 
proposed  hospital  conditfons  of 
participation,  as  well  as  similar 
requirements  in  proposed  HHA, 
hospice,  and  ESRD  conditions,  is 
intended  to  stimulate  providen  to 
develop  and  use  a  wide  variefy  of 
information  and  date,  from  intonal  and 
external  sources,  to  inform  their 
improvement  efforts.  We  go  into  more 
detail  on  this  and  industry  efforts  to 
implement  QAPI  later  in  the  discussion 
on  the  QAPI  conditions  in  section  ILB.5 
of  the  preamble. 

We  have  proposed  requiring  that 
HHAS  and  we  are  contemplating 
requiring  that  ESRD  CKdlities  repcxt 
certain  standard  ccne  date  to  HCFA  to 
serve  as  the  basis  of  a  national 
performance  meesures  date  baae,  ifridch 
could  then  be  used  for  provider 
imptovement,  consumer  information 
and  other  purposes.  We  are  able  to 
suggest  this  fn  HHAs  and  ESRD 
fadUties  because  extmsive  work  has 
been  done  on  perCuinance  meesures  in 
both  areas.  However,  with  hospitals  the 
challenge  is  greeter  and  sufilcieitf 
similar  work  has  not  been  done  on 
hospital  measures,  as  described  later  in 
section  ILB.5  of  this  preamble 
($482.25).  that  could  produce  common 
agreemmt  on  measiues  that  would  be 
acceptable  for  use  on  a  national  basis. 

Therefore,  we  have  decided  not  to 
include  in  the  ha^>ital  COPs  any 
requirement  for  hospitals  to  collect  and 
report  certain  standard  date  items  (for 
example,  nosocomial  infection  rates* 
medication  ecron.  reporte  of  falls  and 
other  injuries,  restraint  use.  various 
patient  characteristic  date  demento, 
eta.)  diet  could  produce  qualify  of  care 
predicton  in  the  fature.  Although  we 
eventually  intend  to  move  in  that 
direction  in  hospitals,  we  do  not  beUeve 
it  is  reasonable  to  eatablish  any  related 
requiremente  at  this  time,  in  view  of  the 
lack  of  any  ciuient  consensus  or  scieiM» 
that  could  esteblish  a  reliable  and  valid 
set  of  measures. 

However,  we  invite  oommente  from 
the  public  in  response  to  the  foUowing 
questions: 

1.  Should  HCFA  (either  sepamtefy  or 
in  a  public/private  partnerriiip  of  some 
sort)  assume  a  leadership  role  in 
developing  and  implementing  hospital- 
based  performance  measures  that  would 
serve  as  the  basis  of  a  national  qualify 
assessment  and  performance 
improvement  date  base? 

2.  If  so.  how  should  HCFA  proceed  to 
devefop  and  implement  this  sjrstem? 

3.  If  HCFA  does  not  assume  a 
leadership  role  in  this  area,  iiuiividual 
hospitals  invest  in  the  development  of 


multiple  sjrstems,  and  those  tyrtemi  are 
lat»  superseded  by  a  single  required 
system,  would  die  overall  burden  be 
greeter  than  if  a  single  system  had  been 
imposed  at  the  outset? 

4.  If  HCFA  does  not  assume  a 
leadership  role  in  this -area  and 
individual  hospitals  adopt  multiple 
systems  that  produce  nonstandardizad 
data,  to  what  extent  would  it  be  difficult 
or  impossible  to  use  these  date  to  make 
comparisons  between  hospitals? 

5.  Should  HCFA  require  or  ancour^e 
hospitals  to  use  the  standardized 
meesures  that  some  accredited  hospitals 
are  using?  The  advantage  would  be  that 
hospitals  using  such  standardised 
choices  would  not  have  to  develop  dwir 
own  measures  and  their  results  could  be 
compared  to  other  hospitals  with 
similar  characteristics.  Examples 
include:  (1)  Number  of  dajrs  from  irdtial 
surgery  to  discharge  fior  patiento 
undergoing  isolated  coronary  artery 
bypass  graft  procedures;  and  (2)  time 
from  the  emergency  depertnent  arrival 
to  procedure  for  trauma  patiento 
undergoing  specified  abdominal 
surgical  prooeduiea. 

6.  Would  it  be  appropriate  fat  HCFA 
to  include  any  "placeholder"  Inngiiagn 
in  the  revised  COPs  concerning  the 
eventual  need  for  hospitals  to  report 
relevant  data,  or  is  this  prematoreT 

7.  tf  HCFA  diould  inchide 
plaoriiolder  langoage,  what  rhangas 
should  we  make  to  these  proposed 
requiremente  to  set  the  stage  for  the 
development  and  implementation  of 
such  a  system? 

Even  without  a  performance  meesure- 
besed  national  system,  we  eoqiect 
hospitals  to  devdop  and  uae  Aeir  own 
maatuies  and  other  available  external 
information  to  inform  their  own  qualify 
assessment  and  improvement  progruns. 
and  to  participete  in  any  external 
qualify  improvement  programs  (such  aa 
a  national  program  to  reduce  the  use  of 
inappropriate  psychoactive  medications 
in  hospitals)  as  the  Secretary  may  direct 

n.  PkwiaioM  oftlM  Fniaeaed  lala 


A.  Overview 

Under  our  proposal,  the  hospital 
conditions  of  participation  would 
continue  to  be  set  forth  in  regulations 
under  42  CFRpart  482.  However,  since 
the  majorify  of  the  existing  requiremente 
in  part  482  would  be  revised, 
consolidated  with  other  requiremente. 
or  eliminated,  we  are  proposing  a 
complete  overhaul  of  the  organizational 
sch«ne.  The  most  significant  change 
would  be  our  proposal  to  group  together 
all  COPs  direcUy  related  to  patient  care 
in  Subpart  B.  Patient  Care  Activities. 
Then,  in  Subpart  C.  Organizational 
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Environment,  we  would  group  together 
thoee  organizational  activities  the 
hospital  muft  perfbnn  to  support  the 
deliveiy  of  patient  can.  We  Mlieve  that 
this  proposed  format  would  embody  the 
patiant-centered  focus  of  our  proposed 
cfaangaa,  emphasizing  the  continuous, 
ialagratod  caie  processes  that  a  patient 
experiences  across  all  aspects  of  the 
hospital  environment.  Also,  because 
functions  and  processes  for  delivering 
patient  care  often  require 
interdisciplinarv  teamwork  involving 
many  hospital  departments  and 
sarvioas.  the  proposed  regulations 
would  incorporate  a  functional 
framework  for  the  COPs  rather  than 
maintaining  «  Stovepipe  approach  that 
gives  the  appearance  that  patient  care 
activities  can  occur  in  isolation. 

The  complete  proposed  new 
aramizational  format  for  part  482  is  as 

fctUOWK 

PART  482— CONOmONS  OF 
PARTICIPATION  FOR  H06PfTALS 


482.1S0    Conditian  of  psiticipation: 
Utilization  iwiaw. 


482.5    Basis  and  soopa. 
482.10    Condition  of  participation:  Patiant 
rtgbls. 


C«« 

482.15    Condition  of  participation:  Patient 

•dmlMion,  aaaasamont,  and  plan  of  cax«. 
482.20    Condition  of  participation:  Patient 


482.25    Condition  of  puticipation:  Quality 
assassmaat  and  parfonnaacs 

482.30    Condition  of  participatitm: 

Diagnostic  and  tiieiapeutic  Mrvicas  or 

rahaibilitative  tervicaa. 
482.35    Condition  of  participation: 

Phaimaceutical  aarvice*. 
482.40    Condition  of  participation: 

Nutritiona]  •arvicM. 
482.45    Condition  of  participation:  Suigical 

and  anastbasia  MWioas. 
482.50    Condition  of  partidpatian: 

Emaigancy  MTvicas. 
482.55    Condition  of  participation: 

Dischaiy  planning. 


482.110    Condition  of  participation: 

Administration  of  organixational 

anvironmant 
482.115    CondiUon  of  participation: 

Infaction  control. 
482. 1 20    Condition  of  participation: 

Infbnnation  managemant. 
482.125    Condition  of  participation:  Human 

rsaourcas. 
482.130    Condition  of  participation: 

Phygical  anvironmant 
482.135    Condition  of  participation:  Ufa 

■afsty  from  fira. 
482.140    Condition  of  participation:  Blood 

and  blood  product  transfusions. 
482.145    Condition  of  participation: 

Potantiaily  infactious  blood  and  ttiood 

products. 


4fl2. 155    Special  provisions  applying  to 

psychiatric  hospitals. 
482.160    Condition  of  participation:  Special 

madical  racord  reqidiamant  Cor 

psjTchiatric  hospitals. 
482. 185    Condition  of  partidpatiaD:  Special 

staff  raquiremants  for  psychiatric 

hospitals. 
482.1 70    Special  rsquiramanU  for  hospital 

pravidacs  of  kmg-tann  cars  urn  v  hum 

rswii«4iads"). 

W«  note  that  although  we  are 
proposing  no  changes  to  the 
requirements  for  specialty  hospitals,  the 
existing  requirements  would  faia 
redesignated  numerically  to 
accommodate  the  proposed  changea  to 
die  preceding  COP*. 

B.  DiMcussion  of  Proposed  ConditkutM 

1.  Basis  and  Scope  (§  482.1) 

We  are  proposing  to  add  a  new 
paragraph  (a)(6)  to  the  statutory  basis 
section  fior  part  482  tiiat  sets  fourth, 
under  section  1138of  the  Act, 
reqitirements  for  hospital  protocob  for* 
organ  procurement  and  standards  for 
organ  pnxniremant  agencies'  agreements 
with  hospitals  for  organ  prociirements. 
This  provision  will  further  the  authority 
governing  oigan  procurements. 

2.  Patient  Rights  (§482.10) 

Under  section  1861(eX9)  of  the  Act, 
an  institution  may  be  recognized  by 
Medicare  as  a  hoapital  only  if,  in 
addition  to  meeting  the  specific 
reqitirements  in  the  preceding  sections 
of  that  provision,  it  meets  such  other 
requirements  as  the  Secretary  finds 
necaaaary  in  the  interest  of  patient 
health  and  safety.  In  our  view,  patient 
health  and  safety  cannot  be  protected 
simply  by  avoiding  obvious  risk  factors 
such  as  poor  infection  control  practices 
or  Inadequate  nuise  staffing  (as 
documented  in  recent  literature  on  the 
effects  of  Nursing  on  patient  outcomea 
such  as  morbidity,  mortality,  length  of 
stay,  and  cost— see  Keeler.  E.,etal., 
"Hospital  Characteristics  and  Quality  of 
Care."  JAMA  268  (1992):  1709-1714.; 
and  Krakauer,  H.,  et  a]..  "Evaluation  of 
the  HCFA  for  iho  Analysis  of  Mortality 
Following  Hospitalization,"  Health 
Services  Research  27  (1992):  317-335). 
Patient  rights  dealing  with  freedom  from 
physical  or  verbal  abuse,  harassment,  or 
inappropriate  restraints  are  examples  of 
direct  protections  of  patients'  physical 
and  emotional  health  and  safety.  In 
addition,  patients'  successful  recoveries 
from  illness  or  injury  depend  on  many 
factors  related  to  their  psychological 
and  emotional  health,  including  their 


general  Cseling  of  well-being.  Beceuse  of 
the  importance  of  these  psychological 
and  emotional  fisctors,  we  believe 
patient  health  and  safety  can  be 
protected  adequately  only  if  patient  care 
is  delivered  in  an  atmosphere  of  respect 
for  the  individual  patient's  comfort, 
dignity,  and  privacy. 

This  view  is  shared  by  other  parties 
involved  in  the  development  of  theae 
conditions  of  participation,  many  of 
whom  expreaaed  strong  support  for  the 
Induaton  of  specific  provisions 
addressing  patient  ri^ts.  Therefore,  we 
propoee  to  set  forth  a  new  condition  of 
participation  that  would  recognize 
explicitly  that  a  hoapital  must  protect 
and  promote  certain  patient  ri^ts. 

The  proposed  condition  is  composed 
of  five  standards  The  first  proposed 
standard  would  require  that  a  hospital 
inform  each  patient  of  his  or  her  rights 
in  advance  of  furnishing  care.  It  also 
would  require  that  a  hospital  have  a 
grievance  proceaa  and  must  indicate 
who  a  patient  ahould  contact  if  he  or 
she  desires  to  express  a  grievance.  Wa 
are  not  proposing  a  specific  method  aa 
to  how  a  hospital  should  notify  each 
patient  of  his  or  har  rights,  or 
establishing  structural  or  proceduial 
expectations  about  how  a  hoapital's 
patient  grievance  process  should  be  set 
up.  Instead,  wre  believe  each  hospital 
should  implement  a  patient  rights 
policy  that  reflects  its  specific  manner 
of  operations  and  minimizes 
administrative  burden,  as  long  as  the 
hospital  meets  the  underlying 
expectation  that  it  informs  patients 
about  their  rights  and  about  whom  to 
contact  when  patients  believe  these 
rights  have  been  violated. 

The  remaining  four  proposed 
standards  under  the  patient  ri^ts 
condition  would  establish  a  minimum 
set  of  required  patient  rights.  In 
developing  these  provisions,  we  closely 
examined  the  regulations  concerning 
patient  rights  for  other  provider  typea, 
such  as  nursing  homes  and  HHAs. 
Because  the  nature  of  patient  care  varies 
among  provider  types,  we  are  proposing 
only  those  patient  rights  that  we  believe 
are  appropriate  and  necessary  in  the 
hospitid  setting.  Based  on  the  strong 
support  from  all  parties  involved  in  the 
development  of  these  proposed  hospital 
conditions,  we  are  proposing  that  a 
patient  should  have  the  following  rights: 

•  The  right  to  be  informed  of  his  or 
her  rights,  to  participate  in  the 
development  and  implementation  of  the 
individual's  plan  of  care,  and  to  make 
decisions  regarding  that  care. 
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•  The  right  to  formulate  advance 
directives  and  to  have  those  directives 
followed. 

•  The  right  to  privacy  and  to  receive 
care  in  a  safe  setting. 

•  The  right  to  be  nee  from  vnbal  or 
physical  abuse  or  harassment 

•  The  right  to  confidentiality  of  his  or 
her  clinicsl  records. 

•  The  right  to  access  information 
contained  in  his  or  her  clinical  records 
within  a  reasonable  time. 

•  The  right  to  be  free  from  the  use  of 
seclusion  and  restraints  as  a  means  of 
coertrion,  convenience,  or  retaliation  by 
staff.  If  seclusion  or  restraints  are  used 
(including  psychopharmacological 
drugs  used  as  restraints)  they  must  be 
used  in  accordance  with  a  patient's  plan 
of  care  and  may  be  used  omy  as  a  last 
resort  and  in  the  least  restrictive  manner 
possible,  to  protect  the  patient  or  others 
from  hann.  Restraints  must  be  removed 
or  seclusion  ended  at  the  eariiest 
possible  time. 

We  believe  these  proposed  patimt 
rights  are  clearly  necessary  in  the 
interest  of  patient  health  and  safety  and 
are  for  the  most  part  self-explanatory. 
We  note  that  the  rights  concerning 
advance  directives  are  tied  directiy  to 
the  statute  (section  1866(f)  of  the  Act), 
and  the  hospital's  resptmsibilities  in 
these  areas  are  more  fully  described  in 
other  sectirau  of  the  regulations  (see 
existing  §489.102).  However,  we  believe 
it  is  appropriate  to  reCsrence  advance 
directives  in  the  proposed  patient  rights 
section,  consiatoxt  with  the  refsrence  to 
advance  directives  in  the  patient  rights 
sections  of  the  existing  regulations  for 
both  nuning  homes  and  HHAs. 

We  considered  proposing  a  specific 
time  period  within  which  a  hoq>ital 
would  be  required  to  provide  access  to 
requested  medical  reoords  under 
proposed  §  482.10(dH2),  but  concluded 
that  the  propoaed  requirement  that  a 
hospital  provide  access  to  such 
information  within  a  "reasonable"  time 
is  mora  faasible.  If  a  former  patient 
requests  access  to  3-year-old  closed 
medical  records,  which  could  be  in 
storage,  a  "reasonable"  time  to  retrieve 
them  likely  would  be  longer  than  if  the 
spouse  (Mrith  appropriate  power  of 
attorney)  of  an  inpatient  requests  to  see 
the  medical  records  of  her  or  his  spouse 
who  is  still  in  the  hospital.  In  the  former 
case,  a  "reasonable"  time  might  be 
measured  in  days,  whereas  it  could  be 
hours  in  the  latter  example.  Thus,  we 
believe  that  "reasonable"  must  be 
defined  in  terms  of  the  individual 
circumstances.  Most  important,  we 
believe  that  "reasonable"  means  that  the 
hospital  will  not  frustrate  the  legitimate 
efforts  of  individuals  to  gain  access  to 
their  OMfn  medical  records  and  will 


actively  seek  to  meet  those  requests  as 
quickly  as  its  recordkeeping  system 
permits.  If  a  hospital  receives 
complaints  from  patients  or  their  legal 
representatives  about  delays  in  gaining 
access  to  properly  requested  records,  we 
would  expect  that  the  hospital  would 
both  respond  quickly  to  resolve  the 
complaints  and  consider  the  complaints 
as  an  opportunity  for  improvement  as 
part  of  its  quality  assessment  and 
performance  improvement  program.  In 
summary,  we  b^eve  that  the  use  of  the 
word  "reasonable"  sets  the  proper 
performance  standard  for  the  hospital 
without  imposing  an  arbitrary  burden, 
while  at  the  same  time  enabling 
siuveyors  to  take  action  if  a  hospital  is 
systematically  frustrating  legitimate 
efforts  to  gain  access  to  medical  records. 
We  welcome  comments  on  the 
appropriateness  of  our  decision  not  to 
propose  any  specific  timeframe  for 
providing  access  to  a  patient's  records. 

We  also  strongly  considered 
expanding  the  proposed  patient  rights 
provisions  (or  establishing  separate 
requirements)  to  provide  hirther  detail 
related  to  a  patient's  right  to  be  free 
from  seclusion  or  restraints.  We 
recognize  that  the  use  of  restraints  or 
seclusion  has  the  potential  to  produce 
serious  consequences  for  a  patient's 
health  and  safety,  such  as  physical  and 
psychological  harm,  loss  of  diignity, 
violation  of  civil  rights,  and  even  death. 
Thus,  our  expectation  is  that  a  hospital 
would  impoae  restraints  or  seclusion 
only  when  absolutely  necessary  to 
prevent  immediate  injury  to  the  patient 
or  others  and  when  no  alternative 
means  are  sufBcient  to  accomplish  this 
purpose.  We  also  expect  that  when 
restxaints  or  seclusion  are  used,  the  plan 
of  care  should  address  how  and  when 
such  practices  are  to  be  employed,  and 
patients  placed  imder  restraints  or  in 
seclusion  would  be  released  as  soon  as 
they  no  longer  pose  an  immediate  threat 
of  injury  to  themselves  or  othen. 
Although  we  have  built  these 
expectations  into  the  proposed  patient 
ri^ts  provisions,  the  question  remains 
whether  it  would  be  advisable  to  add 
further,  more  prescriptive  requirements 
concerning  the  use  of  seclusion  or 
restraints.  One  possibility  would  be  to 
incorporate  into  the  regulations  a  series 
of  specific  requirements  governing  the 
use  of  restraints  and  seclusion,  as 
detailed  below: 

•  Seclusion  or  restraints  may  only  be 
used  to  the  extent  authorized  by  the 
signed  order  of  a  physician.  Written 
authorization  must  include  the  date  and 
time  of  the  order,  and  the  reason  for 
seclusion  or  restraint  For  restraint,  the 
order  must  include  the  type  of 


restraint(s)  and  the  number  of  rastnint 
points. 

•  Each  order  for  sedusicm  or 
restraints  must  be  in  writing,  must  be 
time-limited  and  specify  start  and  end 
times.  Implementing  a  time-limited 
order  does  not  require  applying  the 
intervention  for  the  entire  period  if  tiie 
patient  demonstrates  a  reduction  or 
change  in  the  behavior  that  led  to  being 
placed  in  restraint  or  seclusion. 

•  A  rene%val  order  may  be  issued  if 
the  phjrsidan  clinically  assesses  the 
patient  fece  to  face  and  determines  that 
seclusion  or  restraint  continues  to  be 
necessary  to  prevent  injury  to  self  or 
others,  and  there  is  no  less  restrictive 
method  of  preventing  the  injurious 
behavior. 

•  Orden  for  seclusion  or  restraint 
must  never  be  written  (m  a  standing  or 
as  needed  basis. 

•  Written  orden  for  rertraint  and 
seclusion  for  adults  must  be  valid  for  no 
more  than  6  hours;  written  orden  for 
restraint  and  seclusion  for  children  and 
adolescents  must  be  valid  ficn'  no  more 
than  2  houn. 

•  A  patient  in  seclusion  or  restraint 
must  be  checked  by  a  person  trained  in 
the  use  of  restraints  and  seclusion  at 
least  every  15  minutes  for  comfort,  body 
alignment,  cimdation,  hydration, 
faeding,  and  toilet  needs.  A  patient  in 
secluston  or  restraint  must  have  vital 
signs  checked  a  minimum  of  every  2 
houn.  Written  documentation  of  checks 
must  include,  at  a  minimum,  the  name 
of  the  person  doing  the  check,  the  date 
and  time  of  the  check,  and  the  patient's 
ctmdition. 

For  purposes  of  this  proposed  rule, 
we  have  opted  not  to  set  forth  these 
kinds  of  detailed  requirements  in  the 
regulations  but  instead  to  require  that  a 
hospital  achieve  the  intended  outcome 
that  restraints  or  seclusion  are  never 
imposed  inappropriately,  without 
limiting  a  hospital's  flexibility  in  how  it 
meets  this  requirement  However,  we 
welcome  comments  on  the  prevalence 
of  the  use  of  restraints  and  seclusion  in 
the  hospital  setting  and  whether  the 
above  standards,  or  alternative 
requirements,  are  needed  to  ensure 
patient  health  and  safety. 

Std}pait  B-^*atient  Care  Acttritiet 

3.  Patient  Admission,  Assessment,  and 
Plan  of  Care  (§482.15) 

The  fint  proposed  condition  under 
proposed  Subpart  B,  Patient  Care 
Activities,  would  combine  the 
requirements  for  patient  admission, 
assessment,  and  care  plan  development 
in  a  single  condition,  which  would  be 
followed  by  a  separate  condition  on 
patient  care.  We  believe  this 
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organization  ia  in  keeping  with  the 
patient  centered  orientation  of  these 
ragulaUons  and  would  help  illustrate 
our  view  that  patient  assessment  and 
planning  is  a  prerequisite  for  the 
delivery  of  high  quality  care. 

The  underlying  requirements  of  this 
COP  would  be  first  that  a  hospital 
ensure  that  each  patient  receives  a 
comprehensive  assessment  of  his  or  her 
care  needs,  including  an  initial  estimate 
of  posthospital  needs,  if  any,  and  then 
that  the  hospital  establish  a  coordinated 
plan  for  how  all  relevant  hospital 
disciplines  will  meet  those  needs.  A 
comprehensive  assessment  of  patient 
care  needs  is  critical  for  planning 
patient  care  and  achieving  desired 
health  care  outcomes.  Bemuse  patient 
asaeasment  activities  are  performed  by 
varioua  disciplines  within  the  hospital 
setting,  cooraination  of  the  information 
obtained  during  patient  assessment 
activities  is  vitid  to  assuring  a  wall- 
developed  plan  for  meeting  the  patient's 
identified  care  needs.  Moreover,  a 
coordinated  plan  for  cara  delivery  is 
increasingly  important  in  a  health  care 
environment  where  payment  incentives 
encourage  shorter  hospital  stays.  We 
note  for  an  assessment  to  be  truly 
"comprehensive,"  it  must  address  all  of 
a  patient's  anticipated  care  needs:  thus, 
we  believe  it  is  appropriate  to  include 
a  refnence  to  posthospital  needs  under 
tile  proposed  assessment  CX)P.  The 
inclusion  of  posthospital  needs  in  a 
comprehensive  assessment  does  not 
constitute  an  added  burden  on  hospitals 
but  simply  reflects  currant,  accepted 
practice  in  patient  assessment  activities. 
For  example,  in  conducting  a 
comprehensive  assessment  on  a  17-year- 
old  male  with  no  history  of  medical 
problems  who  will  undergo  surgery  to 
repair  a  fractured  femur  resulting  from 
a  football  injury,  it  would  be 
appropriate  to  gather  information  on 
who  will  be  available  to  assist  the 
patient  at  home,  who  is  available  to  take 
the  patient  to  follow-up  medical 
appointments,  and  necessary 
instructions  for  posthospital  needs  (e.g., 
crutch  walking,  body  positioning, 
medication  administration,  etc).  (We 
note  that,  in  accordance  with  section 
1861(ee)  of  the  Act,  the  proposed  CX)Ps 
would  continue  to  address  separately 
the  formal  discharge  planning 
procediires  required  to  ensure  that 
patients  receive  appropriate 
posthospital  care  and  services.  As 
explained  in  further  detail  later  in  this 
preamble,  we  are  proposing  to  retain  the 
existing  discharge  planning  COP  (now 
codified  at  §  482.43)  and  redesignate  it 
as  proposed  §482.55.) 

Under  the  first  proposed  standard, 
"Admission  and  comprehensive 


lent"  (proposed  §482. 15(a)).  we 
propose  to  retain  the  current  flexible 
requirement  (at  existing  §  482.12(c)(2)) 
under  which  patients  can  be  admitted  to 
the  hospital  by  any  licensed  practitioner 
allowed  by  the  State  to  do  so.  Then, 
with  respect  to  assessment,  we  would 
revise  the  requirement  under  existing 
S  482.22(c)(5)  Uiat  a  physical 
examination  and  medical  history  be 
done  no  more  than  7  days  before  or  48 
hours  after  an  admission.  Instead,  we 
propose  to  require  that  each  patient 
receive  a  comprehensive  assessment 
that  identifies  the  pstient's  condition 
and  care  needs  as  wrell  as  an  initial 
estimate  of  posthospital  needs,  if  any,  at 
the  time  of  admission  and  is  placed  in 
the  patient's  medical  record  within  24 
hours  of  admission. 

We  propose  to  provide  the  hospital 
and  medical  staff  the  flexibility  to 
define  the  content  and  activities  of  the 
comprehensive  patient  assessment  We 
recognize  that  to  require,  for  example, 
that  every  patient  have  an  evaluation  of 
rehabilitation  potential  or  nutritional 
status,  is  not  necessarily  appropriate. 
The  information  to  be  included  in  the 
comprehensive  assessment  would  be 
determined  by  the  hospital  based  on  the 
characteristics  and  needs  of  the  specific 
patient.  For  example,  when  the  patient's 
condition  or  symptoms  Indicate 
poasible  alcohol  or  drug  abuse,  an 
alcohol  or  drug  abtise  aasessment 
should  be  performed  as  part  of  a  mental 
status  assessment.  Again,  the 
performance  expectation  is  that  a 
hospital  would  ensure  that  each 
patient's  assessment  is  comprehensive 
relative  to  the  reason  the  patient  is  in 
the  hospital.  We  do  not  believe  it  is 
appropriate  to  prescribe  how  a  hospital 
meats  this  respoiuibility. 

We  are  proposing  that  the 
comprehensive  assessment  must  be 
completed  in  a  timely  manner 
consistent  with  the  pstient's  immediate 
needs  snd  placed  into  a  patient's 
medical  record  within  24  hours  of. 
admtsrion.  We  believe  that  this 
proposed  reouirement  sets  s  clear 
expectation  for  a  close,  efifective 
relationship  between  assessment  and 
care  planning,  a  relationship  that  is 
essential  to  achieving  desired  health 
care  outcomes.  We  view  the  maximum 
24-hour  timeframe  for  completion  of  the 
assessment  as  essential  for  adequate 
patient  care  and  safety,  since  by 
definition  a  patient  being  admitted  to  a 
hospital  is  at  a  point  of  immediate  need. 
The  24-hour  timeframe  should  pose  no 
burden  for  the  well-managed  hospital, 
since  in  all  likelihood  it  would  already 
be  performing  assessments  within  this 
timeframe  for  initial  care  plaiming  and 
decision  making  purposes. 


We  are  also  proposing  a  12-hour 
timeframe  for  placement  into  the 
patient's  medical  record  of  any 
assessment  information  collected  before 
admission  to  the  hospital.  For  example, 
a  fMtient  may  have  had  a  health  history 
and  physical  examination  completed  in 
the  physician's  office  before  admission. 
Allowing  a  copy  of  a  previously 
completed  health  history  and  physical 
examination  to  be  placed  in  the  hospital 
records  would  eliminate  duplication  in 
the  creation  of  these  records,  especially 
if  the  findings  during  the  physician 
office  visit  were  the  basis  of  the 
admission  to  the  hospital.  Unlike  under 
existing  regulations,  which  permit  use 
of  a  physical  examination  or  medical 
history  done  within  7  days  of  a  patient's 
admission,  the  proposed  requirements 
would  not  establish  an  arbitrary  limit  on 
the  use  of  such  information.  Instead,  we 
would  require  that  any  comprehensive 
assessment  information  recorded  before 
admission  be  updated  to  reflect  the 
patient's  condition  on  admission.  That 
is.  s  hospital  would  be  expected  to 
reassess  the  necessity  of  the  padenf  s 
admission  to  the  hospital  and 
document,  as  appropriate,  any  changes 
in  the  patient's  conoition  at  the  time  of 
admission.  We  believe  this  requirement 
would  reduce  the  hospital's  information 
collection  burden  without 
compromising  patient  health  and  safety. 
Becauae,  in  such  a  case,  the  history 
taking  and  physical  examination 
activities  essentially  are  completed 
before  admission,  we  believe  that  12 
hoius  is  a  reasonable  timeframe  for 
placement  of  that  assessment 
information  into  the  medical  record. 
That  is.  it  should  take  the  hospital  less 
time  to  update  the  assessment 
information  than  the  proposed  24-hour 
timeframe  for  a  comprehensive 
sssessment  performed  after  admission. 

The  second  standard  under  this  COP, 
proposed  §482. 15(b)(1),  would  require 
that  each  patient  have  an  initial  written 
plan  of  care  that  meets  the  needs 
identified  in  the  comprehensive 
sssessment  and  that  the  plan  of  care 
must  be  placed  in  the  medical  record 
within  24  hours  of  admission.  Thus, 
each  patient  would  be  assured  of  having 
a  comprehensive  assessment  and  an 
initial  care  plan  within  24  hours  of 
admission  to  the  hospital.  We  believe 
that  this  24-hour  timeframe  for  care 
planning  is  both  reasonable  and 
necessary,  given  the  continuing 
decreeses  in  average  lengths  of  stay  in 
hospitals. 

Presentiy,  responsibility  for  a 
patient's  plan  of  care  is  addressed  under 
various  separate  COPs,  including 
governing  body,  medical  staff,  and 
nursing  services.  In  place  of  this 
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fragmented  approach,  we  would  focus 
on  the  need  for  coordination  in  care 
plaiming  for  hospital  patients  by 
requiring  that  the  plan  include  care  to 
be  delivered  by  all  disciplines.  We 
would  not  specify  which  disciplines 
must  be  involved  in  care  planning; 
instead,  the  hospital  would  have  the 
flexibility  to  determine  which 
disciplines  should  be  involved  based  on 
the  nature  of  a  patient's  illness  or  in)ury. 
Similarly,  we  are  not  proposing  to 
require  that  a  hospital  haveja  single  care 
plan  that  documents  interd^cipliiMry 
care  planning  needs,  but  only  that  care 
planning  by  all  relevant  disciplines  be 
included  in  the  medicsl  record  using 
whatever  organizational  structure  or 
format  the  hospital  believes  is 
appropriate. 

Under  proposed  §  482.1 5(bX2).  we 
would  require  that  the  patient's  plan  of 
care  be  modified  to  meet  any  changes  in 
the  patient's  condition  that  afifocts  the 
patient's  needs.  We  believe  this 
requirement  is  preferable  to  a  mandate 
that  reassessments  be  conducted  at 
specified  time  intovals  on  all  patimts. 
instead,  each  pnctitioner  involved  in  a 
patient's  care  may  perform 
reassessments  snd  modify  the  plan  of 
care,  as  needed. 

We  welcome  comments  on  whether 
the  specific  proposed  timeframes  in  the 
regulation  text  are  reasonable  and 
consistent  with  current  medical  practice 
and  whether  the  timeframes  should  be 
used  as  benchmarks  to  reflect  patient 
health  and  safety  concerns  involving  the 
timeliness  of  the  assessment 
components. 

4.  Patient  Care  (§482.20) 

Patient  care  activities  occur  in  all 
arses  and  departments  of  a  hospital. 
These  activities  are  carried  out  by  a 
variety  of  staff  and  licensed 
practitioners  from  the  medical,  nursing, 
pharmacy,  dietetics,  rehabilitation,  and 
other  departments  and  services.  Rather 
than  describing  distinct  patient  cara 
responsibilities  for  each  service  or 
department,  we  have  organized  these 
regulations  to  raflect  the  integrated  way 
in  which  a  patient  experiences  care,  by 
establishing  s  single,  unified  patient 
cara  condition.  Thus,  by  consolidating 
patient  care  activities  into  one  COP,  the 
proposed  regulations  would  no  longer 
support  B  "stovepipe"  approach  to 

Ktient  care  aiKi  instead  foster  a 
spital's  efforts  to  integrate, 
coordinate,  and  evaluate  patient  care  in 
the  same  way  as  the  patient  experiences 
care  in  a  contemporary  hospit^  setting. 

Overall,  the  proposed  patient  care 
COP  would  require  that  each  Medicare 
patient  be  under  the  care  of  an 
appropriately  qualified  practitioner,  and 


that  the  care  provided  to  each  patient  be 
coordinated  and  based  on  the  plan  of 
care  required  under  proposed  §  482.15. 
The  firat  standard  under  the  proposed 
patient  care  COP  (§  482.20(a))  concerns 
the  assignment  of  a  practitioner 
responsible  for  each  Medicare  patient's 
care.  Under  this  standard,  we  would 
retain,  with  only  minor  editorial 
changes  and  one  substantive  change 
(discussed  below)  the  current 
requirements  in  §482.12(cXl).  (3).  and 
(4).  These  requirements,  while  specific 
and  detailed,  are  needed  to  implement 
section  1861(e)(1)  of  the  Act.  which 
defines  a  hospital  as  an  institution  that 
provides  services  by  or  imder  the 
supervision  of  physicians,  snd  section 
1861(eX4)  of  the  Act,  which  requires 
that  every  Medicare  patient  be  under  the 
care  of  a  physician.  It  is  necessary  to 
implement  the  latter  requirement  in  a 
way  that  recognizes  the  many  types  of 
practitionen  who  are  authorized  by 
State  scope  of  practice  laws  snd  hospital 
staff  bylaiws  to  treat  patients  in 
hospitals. 

Within  this  standard,  die  only 
substantive  change  from  current 
requirements  appean  at  proposed 
§482.20(sHlMvi),  which  would  permit  s 
clinical  psychologist  to  admit  and  treat 
patients  receiving  qualified  psychologist 
services  (as  defiiMd  in  section  1861(ii) 
of  the  Act),  to  the  extent  this  is 
p«mitted  under  State  law.  This  change 
is  needed  to  implement  a  change  in 
section  1861(e)(4)  of  the  Act  that  was 
made  by  section  104  of  Public  Law  103- 
432,  the  Social  Security  Act 
Ammdments  of  1W4. 

Proposed  paragraphs  (aX2)  and  (3)  of 
this  standard  restate  current 
requirements  under  §  482.12(c)(3)  and 
(4)  concen^ng  the  prAence  of  docton 
and  their  responsibilities  toward 
patients. 

The  second  proposed  standard, 
delivery  of  patient  care  (§  482.20(b)), 
would  require  that  each  patient  bs 
provided  care  and  treetment 
interventions  that  are  coordinated  by  all 
relevant  disciplines  snd  conform  to  the 
plan  of  care.  We  then  would  require  a 
hospital  to  evaluate  the  patient's 
progress  and  adjust  care  when 
appropriate  progress  is  not  being 
achieved.  That  is,  in  keeping  with  the 
requirement  under  proposed 
§  482.15(bX2)  that  the  plan  of  care  be 
modified  as  needed,  we  believe  it  is 
essential  to  include  under  this  COP  the 
companion  requirement  that  actual  care 
prodded  also  be  changed  as  needed, 
thus  establishing  the  essential  linkage 
between  evaluation  of  treatment  results 
and  care  plan  modification. 

We  also  prt^Mse  that  patient  cara 
services  are  provided  only  on  the  (uder 


of  qualified  practitionen  with 
delineated  clinical  privileges.  This 
proposed  provision  is  in  keeping  with 
the  overall  approach  of  the  patient  cara 
COP,  that  is,  the  focus  on  the  integration 
and  coordination  of  hospital  services 
rather  than  the  former  "stovepipe" 
approach.  Thus,  rather  than  specifying 
under  the  nutrition  services  (JOP  that 
thera{>eutic  diets  must  be  prescribed  by 
the  responsible  practitioner  (now 
required  under  §  482.28(bXl)).  we 
intend  that  such  departmoit-specific 
requirements  would  be  encompassed 
within  the  hospital's  overall 
responsibility  to  ensura  that  all  patient 
care  services  be  jwovided  in  accordance 
with  the  orden  of  qualified 
practitioners.  So.  if  a  surveyor  finds 
evidence  thst  therapeutic  diets  were 
prescribed  inspfHopriately,  the  hospital 
could  then  be  cited  for  a  deficiency 
under  this  standard  md,  if  applic^^,     , 
und«  proposed  §482.40  (Nutrition 
services)  if  the  outcome  of  this  problem 
was  that  patients'  nutritional  needs 
were  not  met 

Finally,  if  a  hospital  provides  care  to 
outpatients,  it  would  be  responsible  for 
ensuring  that  outpatient  care  meets  tibs 
same  quality  of  care  requirements  ss 
inpatient  care  and  that  inpatient  and 
outpatient  services  are  coordinated  to 
promote  continuity  of  care  fat  patients 
who  move  between  levels  of  care. 
Inpatient  and  outpatient  care  should  be 
coordinated,  so  that  a  patient  does  not 
experience  any  disruption  of  csre  or 
duplication  of  services  simply  becsuse 
of  a  change  from  inpatirat  to  outpatient 
status,  or  vice  versa.  We  recognize  that 
Some  procedures  can  sppropriately  be 
done  only  on  an  inpatient  basis,  and  we 
do  not  intend  to  require  that  every 
service  be  available  on  either  an 
inpatient  or  outpatient  besis.  The  intent 
of  this  proposed  provision  is  to  ensure 
that  if  a  service  is  provided  in  both  the 
inpatient  and  outpatient  settings,  the 
level  of  quslity  in  eech  setting  is  the 
same,  so  that  there  is  a  unifi»m  level  of 
care  throughout  the  hospital.  For 
example,  iniaction  centred  procedures 
and  pracidces  should  be  followed 
uniformly  throughout  the  hospital,  not 
merely  in  inpatient  areas,  and  we  would 
exped  a  hospital  to  investigste  adverse 
outcomes  among  outpatients  ss 
thoroughly  as  tluise  among  inpatients. 
Thus,  as  noted  below,  we  would  expect 
a  hospital's  quality  assessment  and 
performance  improvement  program  to 
encompass  outpatient  services,  if  the 
hospital  provides  those  services. 

5.  Quality  Assessment  snd  Psrfoimanoe 
Improvement  (§  482.25) 

The  currant  quality  assurance 
condition  of  patticipeticm  (§  482.21) 


M734 


FMkral 


/  Vol.  62.  No.  244  /  Friday.  December  10.  1997  /  Proposed  Rules 


rsUas  on  i  problem- focused  approsch  to 
identify  and  correct  problems  in  patient 
care  delivery.  During  the  last  decade, 
the  health  care  industry  has  moved 
beyond  the  problem-fociised  approach 
of  quality  assurance  in  favor  of  focusing 
on  systemic  quality  improvements,  as 
evidenced  by  the  JCAHO's  overhaul  of 
its  accreditstion  standards  over  the  last 
few  years.  We  propose  to  follow  suit  by 
requiring  s  Medicare-participating 
hoapital  to  participate  in  a  continuous 
effort  to  improve  its  performance, 
incorporating  to  the  greatest  extent 
possible  an  approach  that  focuses  on  the 
hospital's  performance  in  improving 
patient  outcomes  and  satisfsction. 
Specifically,  we  are  proposing  a  new 
OOP  that  would  require  that  each 
hospital  develop,  implement,  maintain, 
and  evaluate  an  efEsctive  data-driven 
quality  aasaaaaient  and  performance 
improvwiMiit  program. 

We  do  not  propose  to  prescribe 
specific  methodologies  to  achieve  this 
objective,  with  the  exception  of 
retaining  the  ciirrent  rule  on  autopsies 
(see  befow).  Instead,  we  would  specify 
that  a  hospital's  qualify  assessment  and 
performance  improvement  program 
should  reflect  the  complexify  of  the 
hospital's  organization  and  services. 
Thus,  each  hospital  would  be  free  to 
pursue  Qualify  improvement  in  a 
manner  best  suited  to  its  individual 
characteristics  and  resources.  However, 
every  hospital  would  be  responsible  for 
implementing  actions  that  result  in 
performance  improvements  across  the 
full  range  of  the  hospital's  services  to 
patients.  Also,  we  would  require  that  a 
hospital's  qualify  assessment  and 
peiUMUiance  improvement  program 
must  use  objective  measures  that  make 
it  possible  to  track  performance  to 
ensure  that  improvements  are  sustained 
over  time. 

The  proposed  qualify  assessment  and 
performance  improvement  condition 
(§482.25)  contains  three  standards,  the 
first  addressing  the  scope  and  direction 
of  the  performance  improvement 

firogram.  the  second  on  responsibilify 
or  the  program,  and  the  third  on 
autopsies.  The  first  proposed  standard 
would  require  that  a  hospital's  qualify 
assessment  and  performance 
improvement  program  include  the  use 
of  objective  measures  to  evaluate 
performance  changes  snd  would 
delineate  the  minimum  items  that  must 
be  included  in  the  hospital's  program. 
Specifically,  we  would  require  that  a 
hospital  objectively  evaluate  the 
following  areas  that  we  believe  are 
critical  to  hospital  performance:  Access 
to  care:  patient  satisfaction:  staff, 
administrative,  and  practitioner 
performance:  complaints  and 


grievances:  diagnostic  and  therapeutic 
services  provided:  medication  error 
incidents,  achievement  of  dnig  therapy 
goals,  and  incidents  of  adverse  drug 
efhcts;  nutritional  services,  including,  if 
spplicable,  patient's  responses  to 
therapeutic  diets  and  parenteral 
nutrition:  suigny  and  anesthesia 
services:  satsfy  issues,  including 
infection  control  and  physical 
environment:  emergency  services  (if 
provided):  discharge  planning  activities; 
and  the  results  of  autopsies.  We 
included  the  first  11  items  as  the 
minimum  elements  of  the  performance 
improvement  program  because  we 
believe  they  comprise  the  fundamental 
building  blocks  of  s  well-managed 
hotpitMl,  whose  primary  buiinms  is 
achieving  desired  outcoeies  for  patients 
snd  ensuring  their  satisfaction.  We  are 
proposing  the  twelfth  item,  "results  of 
autopsies,"  because  we  believe  that 
autopsies  can  be  an  important  source  of 
information  to  both  individual 
practitioners  and  hospitals  that  can 
point  to  opportunities  for  improvement 
in  both  practitioner  and  hospital 
performance.  We  are  asking  for 
conunents  on  the  minimum  content  of 
the  Qualify  Assessment  snd 
Improvement  Program  as  well  as  the 
twelve  elements  that  are  part  of  the 
Whole  Qualify  Assessment  standard. 

The  next  standard  (proposed 
§  482.25(a)(2))  would  then  state  that  for 
each  of  the  areas  listed  above,  and  any 
others  the  hospital  includes,  the 
hospital  must  measure,  analyze,  and 
track  qualify  indicators  or  other  aspects 
of  performance  that  the  hospital  adopts 
or  develops  that  reflect  processes  of  care 
and  hospital  operations.  These  maasiues 
must  be  shown  to  be  predictive  of 
desired  outcomes  or  be  the  outcomes 
themselves.  As  explained  below,  we 
also  would  require  a  hospital  to  use 
ho8pital-Sf>ecific  data,  as  well  as  Peer 
Review  Organization  (PRO)  and  other 
relevant  data,  in  its  qualify  assessment 
and  performance  improvement  strategy. 

Again,  when  we  use  the  word 
"measure,"  we  mean  that  the  hospital 
must  use  otqective  means  of  traddng 
performance  that  enable  a  hospital  (and 
a  surveyor)  to  identify  the  differences  in 
performance  between  two  points  in 
time.  For  example,  we  would  not 
consider  a  hospital's  subjective 
statement  that  it  is  "doing  better"  in  a 
given  performance  area  as  a  result  of  sn 
improvement  process  to  be  an 
acceptable  measure.  There  must  be 
identifiable  units  of  measure  that  any 
reasonably  knowledgeable  person 
would  be  able  to  distinguish  as  evidence 
of  change.  Not  all  objective  measures 
must  have  been  shown  to  be  valid  and 
reliable  (that  is,  subjected  to  scientific 


development)  to  be  useable  in 
improvement  projects,  but  they  must  at 
least  identify  a  atari  point  and  end  point 
stated  in  objective  terms,  most  often, 
numbers,  that  actually  relate  directly  to 
the  objectives  and  expected/desired 
outcomes  of  the  Improvement  project. 

We  do  not  believe  it  is  feasible  at  this 
time  to  propose  that  a  specific  set  of 
qualify  indicators  or  objective 
performance  measures  be  used. 
However,  systematic  collection  and 
analysis  of  qualify  indicators  or 
performance  measures  that  each 
hospital  identifies  should  foster  the 
eventual  development  of  a  data-driven 
system  of  hospital  indicators.  Many 
hospitals  are  already  very  active  in  this 
area.  We  recognize  that  collection  and 
analjrsis  of  clinical  outcome  data  may 
represent  an  increased  burden  on  some 
hospitals,  particidarly  on  the  subset  of 
hospitals  that  are  routinely  subject  to 
HCFA's  survey  process.  These  aoa- 
accredited  hospitals  typically  are 
smaller  than  )CAHO-accredited 
hospitals,  are  located  in  more  sparsely 
populated  areas,  and  may  not  have  the 
resources  for  extensive  data  gathering 
and  reporting.  However,  rather  than 
mandating  specific  performance 
measures,  we  would  allow  each  hospital 
the  flexibUify  to  identify  its  otra 
measures  of  performance  for  the 
activities  it  identifies  ss  priorities  in  its 
qualify  assessment  and  performance 
improvement  strategy.  With  this  in 
mind,  we  believe  the  proposed  qiialify 
assessment  and  performance 
improvement  condition  would  lay  the 
foundation  for  specific  hospital  qualify 
indicators  that  might  be  developed  by 
consensus  in  the  fotiue. 

We  snticipate  that  hospitals,  both 
large  and  sinall,  rural  aiul  urban,  will  or 
already  use  a  variefy  of  performance 
measures  to  inform  their  internal  qualify 
assessment  and  performance 
improvement  programs.  Some  of  these 
measures  may  be  designed  by  the 
hospital  itself,  while  i^hers  will  be 
developed  through  research  or  by 
consensus  groups  or  other  sources 
outside  the  hospital.  Regardless.  HCFA 
Intends,  through  its  survey  process,  to 
assess  the  hospital's  success  in  using 
performance  measures  principally  in 
terms  of  whether  the  hospital  can 
demonstrate  with  objective  data  that 
sustained  improvements  have  taken 
place  in:  (1)  Actual  care  outcomes, 
patient  satisfaction  levels,  or  other 
performance  data,  and/or  (2)  processes 
of  care  and  hospital  operations  that  are 
predictive  of  improved  outcomes  of  care 
and  satisfnction  for  patients.  HCFA  does 
not  intend  and  would  not  be  in  a 
position  to  judge  the  measures 
themselves;  instead,  we  would  assess 
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their  utilify  for  the  hospital  in  its  owm 
efforts  to  improve  its  performance. 

While  we  recognize  that  there  is  no 
single  system  available  for  the 
measvuement  of  a  hospital  performance, 
we  are  also  aware  of  efforts  in  the 
hospital  industry  to  find  ways  to 
increase  the  use  of  intra-  and  inter- 
hospital  performance  measurement 
S3rstems.  For  example,  imder  programs 
caUed  ORYX  and  ORYX  PLUS  K^AHO 
plans  to  require  hospitals  to  use  a 
defined  number  of  performance 
measures  that  evaluate  care  to  a 
percentage  of  pati«its  in  an  initiative  to 
integrate  performance  measures  with 
the  accreditation  process.  Initially,  we 
undwstand  these  programs  set  forth  an 
initial  framework  for  evaluating  a  wide 
range  of  performance  measurement 
systems.  The  specific  attributes  of  the 
measurement  systems  that  will  be 
evaluated  include:  the  performance 
measures  and  data  elements  (how  they 
focus  on  processes  and/or  outcomes 
related  to  patient  care  and 
organizational  performance);  the 
construction  of  the  database;  the  qualify 
of  the  database;  the  extent  of  risk 
adjustment/stratifieation  for  patient 
factors:  performance-related  faedbeck; 
and  the  relevance  of  the  performance 
measurement  sjrstem  for  accreditation. 

Under  this  proposed  rule,  wre  would 
require  a  hospital  to  engage  in  a  qualify 
assessment  and  performance 
improvement  program  that  uses 
objective  measures,  but  we  are  not 
proposing  that  a  hospital  be  required  to 
participate  in  a  system  of  performance 
measurement  with  other  luMpitals. 
However,  we  intend  to  develop  such  a 
requirement  for  inclusion  in  our  final 
rule,  and  welcmne  public  comments 
addressing  the  appropriateness  of  such 
a  requirement  or  how  it  could  best  be 
structured.  For  example,  one  possibilify 
is  that  the  final  rule  would  set  forth  the 
requirement  as  suggested  above,  and 
would  include  the  evaluation  critwia  ftv 
the  system  or  systems  the  hospitals 
might  use.  We  do  not  envision  that  wre 
would  lequfae  the  use  of  a  specific 
system.  A^ain.  we  are  not  proposing  any 
specific  provisions  at  this  time,  but  we 
invite  comment  on  whether  HCFA 
should  require  non-acaedited  hospitals 
to  paxticipato  in  one  or  mora 
petftumanre  meesurement  systems  as 
part  of  their  overall  qualify  assessment 
and  performance  improvement  program 
(both  internally  and  externally). 

Example  of  a  quality  impnnmmeat 
project.  HCFA  wants  to  assure  hospitals, 
particularly  smaller,  more  rural 
hospitals,  that  o\ir  expectations  for  the 
use  of  performance  measures  are 
commensurate  with  the  size  and 
resources  avdUable  to  the  hoq)itaL 


Powerful  improvement  programs  can  be 
and  are  often  premised  on  simple, 
straightforward  designs,  using  measures 
that  are  direct  and  uncomplicated.  For 
example,  a  hospital  might  collect 
information  on  a  routine,  sampled  basis 
about  the  rate  of  utilization  of 
psychoactive  medications  that  are 
initiated  during  a  hospital  stay,  when 
none  were  used  by  the  patient  [uior  to 
hospitalization.  This  data  collection 
could  be  a  part  of  the  hospital's  qualify 
assessment  and  performance 
improvement  program  associated  with 
the  proposed  drug  management 
requirementa  (proposed  §482.3S(b)). 
The  data  could  be  collected  manually  at 
electronically  and  could  be  analyzed  by 
case  mix,  age,  physician  specific 
prescribing  patterns,  the  shift  most 
likely  to  request  medication  ordere,  eto. 
This  data  would  fidfill  our  requirement 
diat  it  be  an  "objective  measure" 
because  the  unit  of  measure  in  this 
example  is  the  number  of  patienta  for 
whom  psychoactive  medications  are 
prescribed  after  admission.  If  this  data 
is  taken  for  1  month  as  a  start  period, 
and  taken  again  6  months  later  as  an 
end  pniod,  the  difiisrences  in  the 
number  of  patimta  for  whom 
psychoactive  medications  were 
prescribed  after  admission  (both 
increase  and  decrease)  would  inform  the 
hospital  staff  responsible  for  this  project 
how  well  (or  potniy)  their  intervention 
planworioed. 

The  hospital's  qualify  assessment  and 
performance  improvement  team  could 
then  use  that  data  to  design  a  specific 
improvement  project,  implement  it,  and 
continue  to  collect  data  to  demonstrate, 
in  a  nonstatistical  way  change  over  time 
(for  axanq>le.  a  steady  reduction  in 
orden  for  psychoactive  medications 
during  a  hospital  stay).  The  performance 
measures  tot  a  project  like  this  are 
immediate  and  simple  to  collect,  and 
weU  within  the  reach  of  any  hospital. 
Hospitals  that  have  mora  resources 
could  be  expected  to  produce  more 
sophisticated  meesures  that  involve 
more  complicated  issues,  but  the  key 
ejqiectation.  of  these  requirementa  is  that 
the  hospital  m^ce  an  aggressive  and 
contiimous  effiort  to  improve  ite 
performance  across  the  board.  HCFA  is 
more  interested  in  the  outcomes  of  such 
an  effmt  than  in  the  specific  processes 
the  hospital  uses  to  achieve  the 
performance  xmpsovementa.  We 
recognize  that  (1)  There  is  not  yet  a 
wide  menu  of  available  performance 
measures  that  have  been  shoMm  to  be 
reliable  and  valid  that  could  lie  offered 
to  a  hospital  to  use  to  meet  these 
requirementa;  (2)  a  hospital  cannot 
control  many  related  nonpatient  care 


outcomes  (such  as  siibstance  abuse 
practices  of  the  patient,  or  lack  of 
adequate  support  systems  to  ensure 
lasting  positive  outcomes  from  the 
hospital  stay,  etc.);  and  (3)  many 
hospitals  will  need  more  experience 
with  data  collection  methods  and  in  the 
design  implementation  and  monitoring 
of  improvement  projecta.  However, 
experience  in  many  hospitals,  other 
health  care  providers,  and  business  and 
industry  in  general  has  shown 
convincingly  that  creating  an 
expectation  for  continuous 
improvement  is  a  tar  more  powerful 
performance  incentive  than  mniTitiiiiiiiw 
a  set  of  process  and  structural 
requirementa. 

'Therefore,  we  want  to  stress  that  our 
emphasis  at  this  time  is  on  the 
improvement  of  processes.  The  process 
of  improvement  entails:  (1) 
Identification  of  an  organization's 
critical  patient  care  and  services 
componenta:  (2)  application  of 
performance  measures  that  are 
predictive  of  qualify  outcomes  that 
woidd  result  from  delivery  of  the 
patient  care  and  services:  and  (3) 
continuous  use  of  a  method  of  data 
collection  and  evaluation  that  identifies 
or  triggers  further  opportunities  for 
improvement  We  do  not  intend  for 
hospitals  to  collect  data  from 
performance  measures  for  the  sake  of 
meeting  a  regulatory  requirement  The 
hospital  must  have  the  flexibilify  to 
identify  the  processes  targeted  for 
improvement  based  on  the  imique  needs 
and  priorities  of  the  fadlify  and  ita 
patiffiito.  Moreovw.  we  would  expect 
die  processes  targeted  for  improwsment 
to  change  over  time  as  the  hospital 
makes  the  necessary  improvement 
efforts. 

As  stated  by  W.  Edwards  Deming.  the 
late  qualify  management  ejqwrt. 
"•  •  •  qinJify  comes  from  *  •  • 
improvement  of  process(es)"  and  the 
degree  to  which  improvement  occurs  is 
measured  through  analysis  of  collected 
data  (Katz,  Jacqueline.  Managing 
Qualify,  St  Louis:  Mosby  Year  Book. 
1992.  p.  122).  Likewise,  the  intent  of 
this  requirement  is  that  each  hospital 
will  engage  in  improvement  activities, 
based  onito  own  analysis  of  data,  that 
improve  care  outcomes  and  patient 
satisfMition  and  lead  to  greater 
efficiency  and  economy  of  opetatioiL 

How  to  Measure  Hospital  Quality 
Improvement  Efforts — C^)tionsfix- 
Egtablishing  a  RBquited  hiinimum  Level 
of  Improvement  Projects  Per  Year.  As 
the  preceding  discussion  illustiates, 
even  small,  rural  hospitals  arul  those 
without  sophisticated  "research" 
capabilities  can  develop  and  manage 
e^ctive  qualify  assessment  and 


6673« 


/  VoL  62.  No.  244  /  Friday.  December  19.  1997  /  Proposed  Rules 


improvement  programs  that 
demoiutrate  sustained  improvement 
over  time.  However,  we  are  concerned 
that  some  hospitals  may  make  token 
efforts  to  meet  this  requirement,  efforts 
that  ara  aimed  primarily  at  avoiding 
adverse  enforcement  action  resulting 
from  a  survey,  rather  than  at  improving 
proceaaet  and  outcomes  of  care  and 
••tialaction  for  patients.  Thus, 
depending  on  the  comments  we  receive, 
we  intend  to  develop  for  the  final 
regulation  a  requirement  that  a  hoepital 
engage  in  a  minimum  number  of 
improvement  pro{ects  that  are  based 
upon  the  hospital's  own  quality 
MMMBiants  of  its  (wrfonnance  and  that 
ihow  measured,  sustained  results  that 
actually  benefit  patients. 

We  are  not  proposing  specific 
laagDage  in  the  regulation  text  at  this 
time  because  we  recognize  there  are 
many  ways  in  which  a  minimum  level 
of  effort  can  be  set 

We  are  inviting  comment  not  only  on 
the  advisability  and  necessity  of  such  a 
requirement,  but  also  on  the  best 
approaches  to  achieve  this  minimufp 
level  of  effort.  At  a  minimum,  vn  wrould 
require  under  the  quality  assessment 
and  performance  improvement 
condition  of  participation  that  the 
number  of  distinct  successful 
improvement  activities  to  be  conducted 
annually  must  be  proportional  to  the 
scope  and  complexity  of  the  hospital's 
program.  The  success  of  the  activity 
would  be  measured  in  terms  of 
demonstrated  sustained  improvement 
over  time.  We  intend  to  then 
supplement  this  underlying  requirement 
with  a  more  precise  explanation  of  what 
would  be  expected  of  each  hospital. 
Among  the  possible  alternatives  that  we 
are  considering  are  the  following: 

(1)  Require  the  hospital  to  engage  in 
a  specific  number  of  improvement 
projects  equal  to  not  less  than  1  project 
per  1,000  patient  discharges. 

(2)  Require  a  minimum  set  number  of 
projects  (e.g.,  five)  that  are  hospital- 
wide  and  most  broadly  affect  patient 
outcomes  and  satisfiiction. 

(3)  Require  a  minimum  set  number  of 
projects  (e.g. ,  five)  that  are  not  hospital- 
wide,  but  that  are  developed  and 
implemented  in  various  areas  of  the 
hospital's  range  of  care  and  services 
(e.g.,  one  project  might  reduce  waiting 
time  in  the  emergency  room,  another 
might  focus  on  improving  the  accuracy 
of  medication  administration,  etc.). 

(4)  Require  a  minimum  number  of 
projects  based  on  bed-size,  rather  than 
discharges  (e.g.,  8  projects  in  a  600-bed 
hospital.  2  in  a  50-bed  hospital). 

(5)  Rather  than  requiring  a  minimum 
number  of  projects,  require  the  hospital 
to  demonstrate  (e.g.,  to  the  PRO  and/or 


survey  agency)  what  projects  they  ara 
doing  and  what  progress  is  being 
achieved. 

(6)  Again,  rather  than  specifying 
minimum  number  of  projects,  establish 
a  minimum  set  of  types  of  projects  that 
must  be  done  (e.g.,  hospital  operational 
processes  that  are  predictive  of  positive 
outcomes,  such  as  infection  control 
meesuras,  or  condition-specific  projects 
that  improve  certain  clinical  outcomes. 
such  aa  emergency  room  responses  to 
heart  attack  patients). 

We  ara  certain  there  are  many  other 
ways  to  approach  the  "minimum  effort" 
discussion.  The  examples  noted  above 
illustrate  some  of  the  possible 
approaches  to  ensuring  that  hospitals 
invest  substantial  efforts  in  quality 
asseaament  and  improvement  The 
purpose  of  these  examples  is  to  elicit 
comment  and  suggestions  in  this  regard, 
and  we  welcome  alternative  approaches. 
We  note  that  although  our  intention  is 
to  specify  in  the  final  rule  a  mtniiniim 
level  of  effort,  it  is  also  possible  that 
after  reviewing  all  the  comments  we 
may  conclude  that  it  is  neither  feasible 
nor  desirable  to  do  so. 

Other  Elements  of  the  Proposed 
Quality  Assessment  and  Performance 
Improvement  Condition.  We  propose  a 
new  requirement  at  §  482.25(a)(3)  that  a 
hospital  must  use  hospital-specific  as 
well  as  PRO  data  and  any  other 
available  relevant  data,  as  an  integral 
part  of  its  quality  assessment  and 
performance  improvement  strategy,  to 
develop  its  improvement  plans  and 
projects.  However,  if  a  hospital  elects 
not  to  participate  in  an  improvement 
project  with  its  PRO,  we  propose  at 
§  482.25(a)(4)  that  it  must  be  able  to 
demonstrate  a  level  of  achievement 
through  its  own  quality  assessment  and 
performance  improvement  strategy 
comparable  to  or  better  than  that  to  be 
expected  from  such  participation.  Thus, 
we  intend  that  each  hospital  have  the 
responsibility  to  engage  in  improvement 
projects  that  are  vigorous  and  needed  to 
improve  performance  across  the  range  of 
hospital  activities  that  affsct  patient 
outcomes.  For  example,  if  a  PRO 
proposes  a  cooperative  project  to 
improve  the  outcomes  for  Medicare 
patients  with  pneumonia,  and  the 
hospital  chooses  not  to  participate. 
HCFA  surveyon  would  expect  to  find 
that  projects  that  the  hospital  designed 
and  implemented  on  its  own  (e.g.,  an 
improvement  project  to  reduce  the  use 
of  psychoactive  medications  and 
physical  restraints  as  patient 
management  tools)  achieved 
improvements  that  were  demonstrably 
as  important  as  the  expected  outcomes 
that  would  have  been  expected  from  the 
pneumonia  study  had  the  hospital 


chosen  to  perticipate  in  that  cooperative 
study.  (In  assessing  the  comparability  of 
a  hospital  project  with  a  PRO  project, 
we  woidd  consider  the  number  ef 
patients  afiiscted.  the  projected  . 
magnitude  of  the  benefit  to  individual 
patients,  and  the  actual  changes 
achieved  by  the  project  to  the  changes 
achieved  by  participants  in  the  PRO 
project.) 

We  also  would  require  that  a  hospital 
set  priorities  for  performance 
improvement  based  on  the  prevalence 
and  severity  of  identified  problems.  Of 
course,  we  expect  that  a  hospital  will 
immediately  correct  problems  that  are 
identified  thix>ugh  its  quality  assessment 
and  performance  improvement  program 
that  actually  or  potentially  aflfiact  the 
health  and  safety  of  patients.  For 
example,  if  a  hospital's  quality 
assessment  and  performance 
improvement  process  identifies 
problems  with  accuracy  of  medication 
administration,  it  is  not  enough  fen-  the 
hospital  to  consider  this  area  a 
candidate  for  an  improvement  program 
that  may  or  may  not  be  chosen  from  a 
priority  list  of  potential  projects.  Rather, 
since  accuracy  of  medication 
administration  is  critical  to  the  health 
and  safety  of  patients,  the  hospital  must 
intervene  with  a  correction  and 
improvement  program  immediately. 
Overall,  a  hospital  would  be  expected  to 
give  priority  to  improvement  activities 
that  most  affect  clinical  outcomes. 

As  noted  above,  perhaps  the  most 
fundamental  cliange  proposed  in  the 
new  quality  assessment  and 
performance  COP  in  comparison  to  the 
present  condition  on  quality  assurance 
is  the  focus  on  taking  action  to  correct 
problems  identified  through  the 
hospital's  quality  assessment  and 
perrormance  improvement  program. 
This  change  is  reemphasized  in  the 
proposed  requirement  at  §  482.25(aK6) 
that  a  hospital  must  take  actions  based 
on  measurement  and  tracking  that  result 
in  demonstrable,  sustained 
improvements.  We  envision  a  hospital 
meeting  this  requirement  by  conducting 
a  systems/process  analysis  when 
adverse  outcomes  are  identified  and 
then  taking  action  to  afford  long-term 
correction  and  improvement  of  the 
identified  problems,  as  illustrated  in  the 
above  example  concerning  medication 
administration. 

The  second  proposed  standard  under 
this  COP,  proposed  §  482.25(b), 
basically  builds  on  the  current 
requirement  under  §482.21  that  the 
hospital's  governing  body  ensures  that 
there  is  an  effective,  hospital-wide 
quality  assessment  and  performance 
improvement  program,  as  well  as  on  the 
current  requirements  concerning 
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medical  staff  responsibilities  und» 
$  482.22(b)  and  (c).  Undw  the  new 
proposed  standard,  we  would  state  that 
the  hospital  governing  body,  medical 
staff,  and  administration  officials  ara 
responsible  for  ensuring  that  the 
hospital-wide  quality  assessment  and 
perxormance  iII^>rovement  efforts 
address  identified  priorities  in  the 
hospital  and  for  implementing  and 
evaluating  improvement  actions.  We 
would,  however,  eliminate  aeveral 
procedural  requirements  under  the 
current  medinl  staffing  provisions, 
such  as  those  concerning  the 
organization  of  the  medical  staff. 

Finally,  in  keeping  with  the  cross- 
cutting,  hospital-wide  approach  to 
quality  improvement  thet  we  believe 
represents  current  best  practices,  the 
standard  includes  a  requirement  that  all 
programs,  departments,  and  functions 
be  involved  in  the  hospital's  quality 
assessment  and  performance 
improvement  ptogram.  This  would 
include  ssrvices  mat  are  carried  out 
under  contrect  or  by  arrangement 

Under  the  diird  standard  in- this  OOP. 
we  wtxild  retain  the  cunent 
lequirement  on  autopsies  (existing 
S  482.22(d)).  Under  this  requirement  a 
hospital's  medical  staff  must  attempt  to 
secure  autopsies  in  cases  of  unusual 
deeths  or  of  medical,  legal,  or 
educational  interest  Althmigh  djig 
requirement  is  somewhat  prescriptive, 
we  believe  it  is  necessary  because 
sutopsies  an  a  valuable  educational  tool 
that  contzibute  to  the  quality  of  care  in 
a  hospital  and.  as  we  stated  dxive.  can 
be  used  by  the  hospital  to  improve  its 
pel  fui  manrw. 

6.  DiagBOstic  and  Therapeutic  Services 
or  Rehabilitative  Services  (§  482.30) 

Ws  sre  proposing  to  restate  and 
consolid^  cunent  standards  from 
several  COPs  that  relate  to  required  and 
optional  Mmgnnatic:  and  therapeutic 
services  into  one  COP.  The  condidon 
would  have  four  standards.  The  first 
standard  would  require  that  a  hospital 
be  primarily  engaged  in  providing,  Iqr  or 
under  the  supsrvision  of  one  of  the 
prsctitionsrs  described  in  42  CFR 
410.20(b)  (wdiich  specifies  by  wham 
physician  services  must  be  furnished  to 
be  eligible  far  Medicare  Part  B 
payment),  either  diagnostic  and 
therapeutic  services  to  inpatients,  or 
rehaUlitative  services  to  inpetients. 
This  standard  would  implement  the 
statutory  requirement  at  section 
1881(e)(1)  of  the  Act  If  a  hospital  does 
not  meet  this  standard,  it  would  be 
found  out  of  compliance  and  would  risk 
termination  of  its  participation  in  the 
Medicare  program. 


The  second  standard  of  this  condition 
at  proposed  §  482.30(b)  would  require 
that  a  hospital  furnish  diagnostic 
radiology  services,  as  reqiiired  under 
existing  §  482.26.  We  would  expect  a 
patient's  initial  needs  for  radiology 
services  would  be  identified  in  the 
comprehensive  assessment  performed  at 
admission.  In  addition  we  are  proposing 
that  a  hospital  Uiat  furnishes  emergency 
services  on  a  full-time  basis  must 
provide  diagnostic  radiology  services  on 
a  full-time  basis. 

Separ^e  mention  is  not  made  in  this 
condition  of  the  personnel,  safety,  and 
record  standards  that  are  now  found 
under  §  482.26(b),  (c),  and  (d).  As 
discussed  eartier  in  this  preamble, 
under  our  proposed  reorganization  of 
these  COPS,  we  try  to  deal  with  such 
common  elements  in  one  place  instead 
of  repeating  them  for  each  condition. 
Tharefate.  the  personnel  and  safety 
standards  accompanying  these 
conditions  are  now  encompessed  in  die 
proposed  Human  Rssouroes  end 
Physical  Environment  conditions, 
respectively. 

m  the  next  standard,  propoeed 
§  482.30(c).  we  would  require  homitals 
to  furnish  Ubtnatoiy  services,  including 
24  hour-a-day  emergency  laboratiHy 
services,  as  presently  required  under 
existing  regulations  (see  §482.27).  We 
are  also  proposing  to  retain  the  current 
requirement  at  §  482.27(a)  that 
laboratory  services  provided  to  patients 
in  the  bosfrital  must  meet  the 
requirements  of  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA),  as  codified  in  42  CFR  part  493. 
We  propose  to  delete  the  requirements 
of  existLig  $482.27(bX2).  (3)  and  (4). 
Section  482.27(b)(3)  requires  tbs 
hospital  laboratory  to  make  provisicms 
for  me  im>per  receipt  and  reporting  of 
specimens  the  laboratory  handles.  Since 
this  requirement  is  covcoed  under  CLIA 
provisions,  it  would  be  redundant  to 
place  it  in  the  proposed  hospital  COP. 
We  are  requesting  comment  on  our 
proposal  to  eliminate  the  current 
requirements  at  §482.27(bK2)  which 
requires  that  a  written  description  of 
laboratory  services  be  available  to  the 
medical  staff  and  at  §  482.27(b)(4)  which 
requires  the  medical  staff  and  a 
pathologist  to  determine  which  tissue 
specimens  require  a  microscopic  and/or 
macroscopic  examination.  We  recognize 
that  it  is  essential  for  practitionen  to 
know  what  laboratory  services  ue 
available  for  diagnosing  and  delivering 
care.  However,  we  believe  that  hospitals 
make  their  services  known  to  their 
practitionen.  and  wre  are  not  convinced 
that  a  regulation  is  necessary  to  assure 
that  this  process  occius.  In  addition, 
although  microscopic  and  macroscopic 


examination  of  tissue  specimens  may 
provide  valu^ile  information,  we  are 
requesting  conunent  on  whether  it  is 
necessary  to  have  a  regulation  which 
states  who  can  determine  what  tissue 
specimens  require  these  examinatifms. 

The  fourth  proposed  standard  at 
§  482.30(d)  would  state  that  a  hoqiital 
may  elect  to  offer  services  in  addition  to 
these  required  dii^ostic  snd 
therapeutic  services,  such  as  nuclear 
medicine,  ultra  sound,  rehabilitation 
medicine  services,  psychology  services, 
respiratory  care  services,  speech  and 
language  pathology  services,  audiology 
services,  social  work  and  vocational 
rehabilitation  senrices,  to  name  a  few. 
This  listing  illustrates  but  does  not  limit 
the  range  of  diagnostic  and  that^eotic 
services  a  hospital  may  provide,  tf  die 
hospital  elects  to  offer  such  additional 
optional  services,  those  services  must  be 
delivered  in  acondance  with  the 
requirements  of  psrt  482. 

7.  Pbarmacautical  Sarvicas  (§  482.35) 

Oiwiew.  Under  the  proposed 
condition  on  pharmacentiol  servioss, 
which  would  replace  curmit  §482.25, 
we  would  require  die  hospital  to 
provide  needed  medication  therapy 
through  a  safe,  scxouate,  and  effective 
system  that  minimizes  adverse  drug 
events  and  evaluates  the  patisnf  s 
response  to  the  therapy. 

m  ganeral.  we  propose  to  adopt 
requirements  that  intsgrate  drug  tbenpy 
sendees  and  support  a  comdination  of 
services  by  the  i^rious  disciplines  that 
provide  them  (medicine,  nuning,  end 
pharmacy).  This  integration  of  services 
is  intended  to  protect  patients  by 
establishing  s  four-layer  "safety  net"  to 
prevent  adverse  drug  events  (including 
medication  erron).  It  is  intended  also  to 
detect  system  enors  that  result  from  the 
multiple  nodes  in  the  drug  distribution 
process:  Ordering,  transcription. 
fHapmaing^  and  administration. 

"Tbe  first  layer  of  this  safety  net  is  a 
peer  review  activity  for  die 
identification  of  events  that  are 
predictive  of  adverse  drug  events  (see 
§482.35(aXl))-  The  second  Isyer  is  the 
detection  of  medication  errors  (see 
§  482.35(a)  (2)  and  (3)).  This  layer 
focuses  on  the  more  ol^ective  enors  of 
transcription,  dispensing,  and 
administration,  and  leaves  the  more 
sul^ective  drug  error  issues  to  peer 
review  and  nurse  review  mechanisms. 
The  third  layer  of  the  net  is  the 
comprehensive  drug  information 
resource,  which  endeavon  to  provide 
vital  drug  and  patient  information  at 
kejfs  points  in  the  drug  distribution 
process  (see  §  482.35(b)(4)).  The  fourth 
layer  of  the  net  relies  on  nuning 
personnel  to  review  drug  cnden  for 
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•ccuncy  of  th«  entire  lystem  before 
drug!  are  administered  (aee 
§482.35(bK5)). 

A*  a  consequence,  %ve  are  proposing 
to  delete  a  number  of  narrowly  focused, 
structure  and  process-oriented 
requirements,  as  follows: 

£a  existing  §  462.2S(a)— 

(1)  Requiring  a  full-time,  part-time  or 
consultant  pharmacist 

(2)  Requiring  the  pharmaceutical 
service  to  have  adequate  personneL 

In  existing  §  4«2.2S(b)— 

(1)  All  compounding  packaging,  and 
supervision  of  drugs  must  be  under  the 
supervision  of  a  pharmacist 

(2)  All  drugs  must  be  kept  in  a  locked 
storage  area.  (Note:  Locked  storage  of 
only  controlled  drugs  is  proposed  at 
S482.35(bXl).) 

(3)  Outdated,  mislabeled  or  othamriae 
unuseble  drugs  are  not  available  for 
patient  use. 

(4)  When  the  pharmacist  is  not 
available,  drugs  and  biologicals  naay 
only  be  removed  from  the  pharmacy  or 
drug  storage  aree  by  a  designated 
peraon. 

(6)  Drag  administration  erron, 
adverse  drug  reactions  and 
Incompatibilities  are  immediately 
reported  to  the  attending  physician  and 
the  quality  assurance  program. 

(9)  A  drug  formulary  system  must  be 
established  by  the  medical  staff  to 
■■sure  quality  pharmaceuticals  at  ■ 
leesonable  cost 

A  drug  formulary  is  a  system  for 
determining  the  beet  quality  and  least 
expensive  durugs.  listing  them  in  a 
formulary,  and  restricting  the  medical 
staff  to  the  drugs  listed  in  the  formulary. 
This  is  a  vastly  different  document  than 
the  "comprehensive  drug  information 
lesource"  referred  to  under 
S  482.25(b)(4)  of  this  proposed  rule.  A 
drug  formiilary  is  a  coat  control  and 
quality  mechsoism.  We  do  not  think  it 
would  be  a  wise  investment  of  survey 
agency  time  to  pursue  this  cost  control 
mechanism  through  enforcement  of  the 
COPs,  since  current  efforts  at  cost 
controls  and  an  emphasis  on  managed 
care  wrill  probably  be  fu  more  eCbctive 
at  constraining  drug  costs  in  hospitals. 

Finally,  we  plan  to  eliminate  toe 
explicit,  process-oriented  requirements 
for  administration  of  drugs,  and 
acceprtance  of  telephone  and  other  oral 
orders  for  drugs,  that  are  now  set  forth 
in  our  nursing  sen'lces  requirements  at 
1482.23(c)(2). 

DescriDtion  of  Standard*.  The  first 
proposed  standard  has  to  do  with 
monitoring  of  adverse  drug  events 
(AOEs)  and  with  eliminating  or 
minimising  medication  errors.  We 
believe  a  separate  standard  covering 
ADE  monitoring  is  needed  because  of  its 


importance  to  patient  care  quality  and 
patient  health  and  safety.  This  standard 
is  based  on  Journal  of  the  American 
Medical  Association  (JAMA)  papers  on 
adverse  drug  events  (see  Bates,  D.  W.,  et 
al.,  "Incidence  of  Adverse  Drug  Events 
and  Potential  Adverse  Drug  Events," 
JAMA,  274  (1995):  29-34.  and  Leepe,  L. 
L.,  0t  al.,  "Systems  Analysis  of  Adverse 
Drug  Events."  JAMA,  274  (1995):  35- 
43). 

These  papon  make  the  following 
salient  points: 

•  Forty-two  percent  of  serious  and 
lifo-threatening  ADEs  were  preventable 
(Bates,  page  33). 

•  Adverse  drug  events  have  multiple 
etiologies,  but  the  lack  of  readily 
acceaaible  and  current  drug  information 
along  with  patient  care  information  is  a 
significant  part  of  the  problem  with 
adverse  drug  events  (Le^M.  page  40). 

•  Computaiiaad  detection  programs 
that  search  for  events  likely  to  be 
assoriated  with  an  AI%  (e.g.,  naloxone, 
an  opiate  antagonist),  supplemented  by 
spontaneous  reporting  using  the 
computerised  information  system  and  a 
dedicated  person  or  group  with 
responsibility  for  evaluating  these 
events  have  been  found  to  represent  an 
efCective.  relatively  inexpensive  method 
for  identifying  AEffis  and  will  probably 
be  the  strategy  of  the  fiitura  (Betes,  pege 
33). 

•  The  most  common  defiects  vvere  in 
systems  to  disseminate  knowledge  about 
drugs  and  to  make  drug  and  patient 
information  readily  accessible  at  the 
time  it  is  needed.  System  rh^ngM  to 
improve  dissemination  and  display  of 
drugs  and  patient  data  should  make 
errors  in  the  use  of  drugs  less  likely 
(Laape,  pege  35). 

We  have  endeavored  to  implement 
the  principles  established  in  these 
papers  in  the  first  standard,  "Adverse 
Drug  Monitoring."  First  we  propose  that 
the  facility  must  establish  a  system  of 
evaluation  of  ADEs  by  searching  current 
clinical  records  for  events  that  are 
predictive  of  an  ADE  and  reporting 
them  to  the  quality  assessment  and 
performance  program  for  action.  We 
have  not  proposed  to  require  that  a 
computerized  system  be  used  by  all 
hospitals  since  these  regulations 
primarily  will  affect  small,  rural, 
nonaccredited  hospitals  who  may  not 
have  the  resources  to  develop  such  ■ 
computer  system. 

The  second  and  third  parts  of  the  ADE 
standard  deal  with  medication  errors.  A 
longstanding  body  of  research  exists 
concerning  medication  errors  in 
hospitals.  In  a  paper  by  Allan  and 
Baiter  (Allan.  Elizabeth  L.  and  Barker, 
Kenneth  N.,  "Fundamentals  of 
Medication  Error  Research."  American 


Journal  of  flospital  Pharmacy,  47  (1990): 
55S-71),  the  authors  documented 
medication  error  studies  in 
approximately  40  hospitals  and  nursing 
homes  in  the  United  States  and  Canada. 
These  studies  covered  a  period  of  time 
from  1962  to  1987.  The  hospitals' 
medication  error  rates  ranged  from  a 
high  of  20.6  percent  to  a  low  of  1.6 
percent  when  wrong  timing  errors  were 
excluded.  When  wrong  tiining  errors 
were  included,  the  rai^  we^  42.9 
percent  to  4.4  percent 

This  proposal  would  permit  an 
overall  medication  error  rate  in  a 
hospital  of  no  greeter  than  2  pereent  and 
require  zero  tolennoe  for  rignifir^nt 
medication  errors.  Significant 
medication  errors  are  defined  as  errors 
that  jeopardize  or  cause  serious 
potential  for  jeopardizing  the  health  and 
safety  of  the  petient  HC7A  has  used 
this  concept  for  many  yeers  in  fong-teim 
care  facilities,  and  has  considerable 
experience  at  defining  what  would 
constitute  a  significant  medication  error. 
The  overall  etior  rate  would  include 
slgnificent  as  well  as  nonsignificant 
(e.g.,  wrong  timing)  errors  and  would 
result  in  a  deficiency  citation.  Setting  an 
overall  limit  on  me<ucation  errors, 
including  significant  errors,  does  not 
mean  significant  errors  are  tolerated  if 
they  remain  below  2  percent  Rather, 
even  though  the  regulation  provides 
zero  tolerance  for  significant  errors.  If 
significant  errors  do  occur,  and  they  are 
added  to  the  nonsignificant  errors,  a 
deficiency  occurs  where  the  result  is 
greater  thian  2  percent  This  deficiency 
is  in  addition  to  the  separate  deficiency 
for  the  significant  errors.  We  are 
proposing  the  2-percent  standard 
because  research  and  expert  opinion  has 
determined  that  this  is  a  reesonable 
medication  error  rate  to  achieve,  given 
modem  drug  packaging  and  drug 
information  systems.  (See  Barker, 
Kenneth  N.,  et  al.,  "Consultant 
Evaluation  of  a  Hospital  Medication 
System:  Analysis  of  the  Existing 
System,"  American  Journal  of  Hospital 
Pharmacy,  41  (1984):  2013). 

In  the  Bates,  et  al,  paper,  adverse  drug 
events  are  categorized  as  follows: 
Ordering,  Transcription,  Dispensing  and 
Administration.  It  is  imf>ortant  to  point 
out  that  the  medication  error  regulation 
proposal  would  examine  all  these 
categories  except  ADEs  occurring  from 
physician  ordering  questions.  For  this 
issue  we  would  rely  on  the  licensed 
nurse  (that  is,  a  registered  ntuee  (RN), 
licensed  practical  nurse  (LPN),  or 
licensed  vocetional  nurse  (LVN)) 
review,  as  proposed  under 
§  482.35(b)(5).  This  is  necessary  because 
ph3rsician  ordering  questions  dealing 
with  the  drug,  the  dose,  the  route  of 
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administration,  etc.,  frequently  require 
consiiltation  before  a  positive 
determination  about  the  occurrence  of 
an  AI%. 

The  second  standard,  "Drug 
Management  Procedures,"  has  seven 
parts.  The  first  one  requires  that  drugs 
and  biologicals  be  kept  in  secure  areas; 
however,  those  drugs  that  are 
"controlled"  must  be  stored  in  locked 
areas  as  required  by  the  Comprehensive 
Drug  Abuse  Prevention  and  Control  Act. 
(We  are  not  requiring  that  biologicals  be 
stored  in  locked  areas  because  this  Act 
does  not  include  "biologicals"  in  its 
provisions.)  We  are  not  requiring  that 
the  areas  where  the  controlled  drugs  are 
stored  be  double  locked,  since  what  is 
usually  found  in  most  facilities  is  an 
individual  with  a  ring  of  keys 
containing  both  keys  to  the  double 
locked  compartment.  In  this  case 
"double  locjced"  is  hardly  an  added 
security  feature. -The  key  to  the  locked 
compartment  should  be  restricted 
strictly  to  individuals  who  have  an 
identified  need  to  access  these  drugs. 

The  requirement  for  the  facility  to 
maintain  a  rec(»d  of  receipt  and 
disposition  of  controlled  drugs  may  be 
met  in  ways  other  than  the  use  of  proof 
of  use  sheets  for  each  controlled  drug. 
For  example,  the  facility  may  use 
existing  patient  records  such  as  the 
medication  administration  record  as  a 
record  of  disposition  of  controlled 
drugs.  If  the  ncility  wishes  to  maintain 
records  of  receipt  and  disposition  of 
controlled  drugs  by  using  existing 
patient  care  records,  it  will  reduce  its 
paperwork  burden  considerably. 

Proposed  §  482.35(b)(3)  requires  that 
discrepancies  in  the  record  of  controlled 
drugs  be  reported  to  the  individual 
responsible  for  pharmaceutical  services 
and  to  the  hospital  administrator. 
Discrepancies  in  these  records  indicate 
that  controlled  drugs  are  being  used  for 
unauthorized  purposes.  Proposed 
§482.35(bM3)  would  require  that  these 
discrepancies  be  reported  to  responsible 
individuals  in  the  hospital,  who  will 
then  decide  whether  the  local  police  or 
the  Drug  Enforcement  Agency  should  be 
involved. 

The  fourth  part  of  the  Drug 
Management  Procedures  standard 
would  require  the  hospital  to  establish 
a  computerized  or  hard  copy  ability  to 
merge  patient  information  with  current 
OHnprehensive  drug  information  at  the 
points  of  drug  ordering,  dispensing,  and 
administration.  This  system  would 
promote  the  development  of 
information  systems  that  bring  patient 
information  and  drug  information 
together  at  critical  junctures  in  the  drug 
ordering  and  distribution  process. 
Comprehensive  drug  information 


resources  would  include  the  United 
States  Pharmacopoeia-Drug  Information, 
American  Medical  Association  Drug 
Evaluations,  and  the  American  Hospital 
Formulary  Service — ^Drug  Information. 
(These  drug  information  resources  are 
those  used  to  establish  Medicaid  drug 
use  review  under  the  provisions  of 
section  1927(g)(1)(B)  of  the  Social 
Security  Act.  Drug  information 
resources  would  not  include  the 
Physician  Desk  Refermice  since  this 
reference  is  not  considered 
comprehensive  and  was  not  listed  in  the 
statute.) 

The  fifth  pert  of  this  standard  would 
require  that  before  medicetions  are 
administered,  a  licensed  nurse,  or  a 
physician  if  he  or  she  is  perstmally 
administering  the  drug,  review  the 
patient's  information  and  the  drug 
order.  (The  comprehensive  drug 
information  would  also  be  available  for 
review  if  there  was  a  need  for  this 
information.)  The  purpose  of  this 
proposal  is  to  support  the  est^lished 
prectice  of  nursing  personnel 
questioning  the  dnig  order  from  the 
standpoint  of  the  correctness  of  the 
order  itself  in  relation  to  specific  petient 
and  drug  information  that  must  be 
readily  available  before  or  at  the  point 
of  drug  administration.  In  reviewing  this 
information  to  prevent  drug  errors,  a 
nurse  would  be  acting  only  within  the 
scope  of  her  or  his  State  licensure.  The 
expectation  is  that  the  nurse  would 
report  any  potential  errors  in  drug 
prescribing  to  the  physician,  so  the 
physician  could  determine  whether  the 
order  needed  to  be  changed.  This 
proposed  requirement  is  consistent  with 
current  research.  Laape  identified  a  total 
of  334  adverse  drug  events  that  were 
identified  by  review  of  all  admissions  in 
11  medical  and  surgical  units  in  2 
tertiary  hospitals  for  a  period  of  6 
months.  Of  the  334  adverse  drug  events, 
91  or  27  percent  were  intercepted 
(prevented).  Of  these  91  prevented 
adverse  drug  events,  86  percent  were 
prevented  by  nurses  and  12  percent  by 
pharmacists.  This  proposed  regulation 
is  intended  to  strengthen  the  potential 
for  nurses  and  pharmacists  to  intercept 
adverse  drug  events  of  all  kinds  by 
providing  them  with  readily  available 
information  necessary  to  prevent  these 
events. 

The  sixth  part  of  the  Drug 
Mcmagement  Procedures  standard  deals 
with  positive  identification  of 
medication.  The  current  regulations  do 
not  contain  a  requirement  for  positively 
identifying  drugs  brought  to  the  facility 
by  the  patient  and  then  obtaining 
physician  orders  before  they  can  be 
administered.  We  are  proposing  such  a 
requirement  here  because  when  an 


individual  is  hospitaliaed  it  indicates  a 
considerable  change  in  their  status. 
"Positively  identified"  in  the  context  ot 
this  proposed  rule  means  that  a 
phannacist  or  someone  with  similar 
drug  identification  skills  must  make 
sure  that  the  drugs  l»ou^  to  the 
facility  are  in  fact  the  same  drugs  that 
the  label  represents.  This  is  necessery 
because  patients  often  mix  drugs  within 
one  container,  or  they  separate  drugs 
from  their  proper  labelii^-  The  drugs 
that  the  individiul  was  taking  prior  to 
this  hospitalization  should  be  reviewed 
by  competent  medical  personnel  to 
determhie  if  these  drugs  are  still 
necessary,  or  if  they  may  interfne  with 
other  thocapies  that  are  underway  in  the 
hospital. 

l/nlike  current  regulations,  diis 
P'xiposed  rule  would  make  it  cleer  that 
self-administration  of  drugs  is 
permitted,  but  only  under  orders  and 
hospital  policy.  This  proposed  rule  is 
important  for  patients  being  prepared 
for  discharge.  These  patients  should 
become  familiar  with  self- 
administration  of  drugs  (especi^y  ejre 
drops,  inhalers,  intramuscular 
injections),  so  they  become  well- 
precticed  with  this  task  while  stiU 
under  competent  supervision. 

Regarding  our  seventh  proposal, 
existing  §  482.25(b)(5)  requires  that 
orders  for  drugs  and  biologicals  be 
automatically  stopped  after  a  reasonable 
period  of  time  as  predetermined  by  the 
medical  staff.  This  proposed  rule 
endeevors  to  achieve  the  same  objective 
as  the  ciirrent  rule,  that  is,  the  cessation 
of  drug  therapy  when  it  is  no  longer 
necessary.  However,  our  proposal 
would  not  limit  the  hospital  to  the 
option  of  automatic  stop  orders,  which 
discontinue  drug  therapy  (especially  on 
holidays  and  weekends)  by 
administrative  fiat  without  any  medical 
assessment  as  to  whether  the  drug 
therapy  has  achieved  its  therapeutic 
objectives.  The  proposed  rule  allows  the 
hospital  to  develop  its  own  approaches 
for  achieving  this  objective. 

The  last  standard  of  the 
Pharmaceutical  Services  COP  (proposed 
§  482.35(c))  deals  with  discharge  orders 
for  psychopharmacological  drugs. 
Under  this  standard,  we  would  require 
that  orders  for  psychopharmacologicai 
drugs  be  discontinued  upon  the 
patient's  discharge  unless  the  patient 
has  been  diagnosed  (using  standard 
criteria  for  such  diagnoses)  with  a 
mental  illness.  This  will  prevent  the  use 
of  these  drugs  (wrhich  may  be 
temporarily  necessary  during  a 
hospitalization)  from  becoming  routine 
after  discharge  unless  a  valid  reason  for 
their  use  is  established.  This  is 
particiilarly  necessary  in  patients 
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traiufaiTed  to  loog-tenn  cars  facilities, 
who  can  suffer  considerable  adverse 
effiacts  from  long-term  use  of 
antipsychotic  and  antianxiety  drugs  that 
may  have  been  started  in  the  hospital 
for  very  valid  reasons  but  that  may  no 
lonnr  be  valid  after  dischMge.  A  study 
by  Gairaid  (Gairard,  Judith,  et  al. 
"Evaluation  of  neuroleptic  drug  use  by 
nursing  home  elderly  under  proposed 
Medicare  and  Medicaid  regulations," 
JAMA.  265  (1991):  463-467)  showed 
that  the  rate  of  use  of  neuroleptic 
(antipsychotic)  drugs  among  nursing 
home  admissions  was:  16  percent  tviMn 
admitted  from  hospitals.  18  percent 
from  the  community,  and  21  percent 
frt)m  other  nursing  homes.  Regulation  of 
the  use  of  these  drugs  (in  the  absence  of 

E roper  differential  diagnoses)  in  nursing 
omes  have  been  in  eflfect  since  1990 
(see  42  CFR  483.25).  and  we  have  been 
criticized  because  similar  rules  were  not 
imposed  on  hospital  and  community 
practice  (Thurston,  Ronald  C.  Letters, 
JAMA,  265  (1991):  2962).  We  believe 
this  proposed  requirement  represents  a 
fikir  way  to  address  this  issue,  but  invite 
public  conunent  on  alternatives  for 
achieving  the  same  ob)ective. 

8.  Nutritional  Services  (§482.40) 

Currently,  the  food  and  dietetic 
aervicas  requirements  that  a  hospital 
must  meet  are  found  at  §  482.28.  These 
requirements  emphasize  the 
organizational  aspects  of  a  hospital's 
food  and  dietetic  services  program, 
including  provisions  that  specify 
allowable  contractual  arrangeiAents, 
employee  qtialifications.  and  other 
process-orianted  details. 

We  are  proposing  extensive  revisions 
to  these  provisions  under  a  new 
nutritional  services  condition  of 
participation.  In  keeping  with  the 
principles  discussed  above,  the  new 
condition  of  participation  would 
promote  a  patient-centered  approach  to 
nutrition.  Thus,  the  introductory 
language  for  these  proposed 
requirements  stataa  axplicitly  that  each 
patient  must  receive  adequate  nutrition, 
including  therapeutic  diets  or  parenteral 
nutrition  if  needed. 

The  proposed  condition  includes  only 
two  standards.  The  first  standard, 
"Sanitary  conditions."  requires  that 
food  provided  to  patients  be  obtained, 
stored,  prepared,  distributed  and  served 
under  sanitary  conditions.  (Note  that  the 
term  "food"  is  intended  to  include  all 
forms  of  nutrition,  liquid  or  solid, 
provided  to  prntients.)  Although  this 
requirement  is  not  contained  in  the 
current  hospital  conditions  of . 
participation,  we  believe  that  it  clearly 
is  an  underlying  necessity  for  any 
acceptable  nutritional  services  program. 


Thus,  we  are  proposing  to  include  it 
explicitly  under  the  nutritional  services 
condition.  The  only  other  standard 
would  require  that  menus' be  prepared 
in  advance  and  meet  the  nutritional 
needs  of  patients  based  on  the 
reconunended  dietary  allowances  of  the 
Food  and  Nutrition  Board  of  the 
National  Research  Council,  National 
Academy  of  Sciences.  We  believe  the 
Board's  guidelines  can  appropriately  be 
used  here  because  they  represent 
accepted  best  practices  and  are  already 
in  widespread  use  among  hospitals. 

In  developing  the  proposed 
requirements,  we  have  attempted  to 
incorporate  straightforward  statements 
of  a  hospital's  responsibilities,  while 
eliminating  procedural  requirements 
and  avoiding  unnecessary  details  of 
how  the  hospital  should  carry  out  its 
nutritional  services  function.  We  believe 
that  the  requirements  largely 
incorporate  current  best  practices  in 
hospital  nutrition  services,  while 
eliminating  several  burdensome  process 
requirements  that  are  not  central  to 
meeting  the  patient's  dietary  needs 
(such  as  the  requirement  under  ciurent 
§  482.28(b)(3)  that  a  current  therapeutic 
diet  manual  approved  by  the  dietitian 
and  medical  staff  be  readily  avaiU>le  to 
all  medical,  nursing,  and  food  service 
personnel.)  We  considered 
supplementing  the  requirements  with 
additional  provisions  concerning 
staffing  requirements  or  qualifications. 
Instead,  however,  we  decided  that  the« 
staffing  requirements  set  forth  under  the 
proposed  human  resources  condition  of 
participation  are  sufficiently  broad  to 
ensure  that  a  hospital  has  adequate 
qualified  staff  to  carry  out  its  nutritional 
services  function.  Rather  than 
prescribing  how  a  hospital  should 
oiguiize  itself  to  meet  its  nutritional 
services  responsibilities,  we  prefier  to 
allow  each  hospital  as  much  flexibility 
as  possible  in  this  regard,  so  that  it  can 
focus  on  incorporating  its  nutritional 
services  program  into  a  cross-cutting 
approach  toward  acliieving  optimal 
patient  outcomes.  Finally,  as  discussed 
above  in  section  ILB.4  of  this  preamble, 
we  note  that  the  existing  requirement 
under  §  482.28(b)(1)  that  a  therapeutic 
diet  be  prescribed  by  the  responsible 
practitioner  would  now  be  encompassed 
within  the  hospital's  responsibility 
under  proposed  §  482.20(b)  to  ensure 
that  all  patient  care  services  be  provided 
in  accordance  with  the  orders  of 
qualified  practitioners. 

9.  Surgical  and  Anesthesia  Services 
(§482.45) 

The  proposed  condition  on  surgical 
and  anesthesia  services  would  replace 
the  existing  regulations  at  §482.51 


(Condition  of  participation:  Surgical 
services)  and  §  482.52  (Condition  of 

Erticipation:  Anesthesia  services).  We 
ve  decided  to  address  both  areas 
under  a  single  condition  in  order  to 
simplify  the  organization  of  part  482. 
and  to  emphasize  the  close  relationship 
between  surgery  and  anesthesia. 

In  the  new  condition,  we  would 
delete  current  process-oriented 
standards  having  to  do  with  the 
organization  and  staffing  of  the 
hospital's  surgical  and  anesthesia 
departments  or  services  (existing 
§  482.51(a)  and  §  482.52(a)),  and  with 
hospital  policies  governing  surgical  and 
anesthesia  care  (existing  §  482.51(b)  and 
§  482.52(b)).  In  particular,  we  propose  to 
delete  the  current  ^wcific  requirements 
regarding  the  types  of  personnel  who 
can  serve  as  scrub  nurses  or  perform 
circulating  duties  in  the  operating  room. 
We  alao  would  eliminate  current  rules 
on  which  practitionen  can  administer 
anesthesia,  and  what  level  of 
supervision  must  be  provided  to  them. 
We  also  propose  to  delete  current 
prescriptive  requirements  specifying  the 
types  of  equipment  that  must  be 
maintained  in  operating  suites  (existing 
§4a2.51(b)(3)).  We  believe  those 
requirements  should  be  eliminated  in 
favor  of  those  that  focus  more  directly 
on  outcomes. 

In  place  of  the  current  requirements, 
we  propose  two  basic  rules  on  staffing. 
We  would  require  that  surgical 
procedures  be  performed  only  by 
practitioners  with  appropriate  rlinin^l 
privileges,  and  that  anesthesia  be 
administered  only  by  a  licensed 
practitioner  permitted  by  the  State  to 
administer  anesthetics. 

One  efiiect  of  our  proposed  staffing 
and  equipment  requirement  would  be  to 
allow  more  flexibility  to  certified 
registered  nurse  anesthetists  (CRNAs)  to 
practice  without  oversight  by  another 
practitioner.  Currently,  the  anesthesia 
condition  (§  482.52(a)(4))  requires  that  a 
CRNA  administer  anesthesia  only  under 
the  supervision  of  the  operating 
practitioner  or  of  an  anesthesiologist 
who  is  immediately  available  if  needed. 
To  allow  greater  flexibilify  to  hospitals 
and  practitioners  and  to  give  defiarence 
to  State  scope  of  practice  law,  we 
propose  to  delete  this  supervision 
requirement  and  allow  the  CRNA  to 
function  without  supervision  by  another 
practitioner,  where  this  is  in  accordance 
with  State  law.  We  emphasize  that 
CRNAs  are  allowed  to  practice  in  this 
way  only  where  doing  so  is  consistent 
with  State  law.  If  State  law  establishes 
a  more  stringent  rule,  the  hospitals  (42 
CFR  482.110)  would  be  required  to 
furnish  care  in  a  way  that  is  consistent 
with  that  rule. 
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To  ensure  that  our  requirements  are 
consistent  across  the  settings  in  which 
surgery  may  be  performed,  we  propose 
also  to  eliminate  the  supervision 
requirement  for  CRNAs  in  ambulatory 
surgical  centers  (ASCs)  (42  CFR  416.42) 
and  in  critical  access  hospitals  (CAHs) 
(fonnerly  rural  primary  care  hosiritals) 
(RPCHs)  (42  CFR  485.639)  and  allow  the 
CRNA  to  function  without  supervision 
by  another  practitioner,  where  this  is  in 
accordance  with  State  law.  In  addition, 
if  State  law  Mtablishes  a  more  stringmt 
rule,  the  ambulatory  surgical  centers  (42 
CFR  416.40)  and  critical  access 
hospitals  (42  CFR  485.608)  would  be 
required  to  furnish  care  in  a  way  that  is 
consistent  with  that  rule. 

We  believe  it  is  critical  to  the  health 
and  safety  (rf  surgical  patients  to  have 
accurate  information  on  each  patient's 
condition  before  anesthesia  is 
administered  and  a  surgical  piocadura 
is  undertaken.  Thacefore,  we  would 
require  tmder  piopoaed  §  482.45(b)  that 
a  comprehenaive  assessment  be 
peitmiued  before  surgery  (with  a 
naodified  assessment  being  permitted  in 
emergency  cases)  and  that  a 
preanesthesia  evaluation  be  done  by  an 
individual  qualified  to  administer 
anesthesia.  We  also  would  require  that 
a  postanesthesia  evaluation  for  proper 
recovery  be  done  by  an  individual 
qualified  to  administer  anesthesia.  We 
propose  to  delete  the  current 
prescriptive  rule  under  which  the 
postanesthesia  evaluation  must  be  done 
by  the  same  individual  who 
administered  the  anesthesia. 

In  the  standard  on  documentation  of 
care,  we  have  included  requirements  for 
entry  of  specified  information  in  the 
medical  record.  The  information  that 
would  be  required  includes  a  report  of 
the  comprehensive  or  modified  pre- 
surgical  assessment,  a  properiy  executed 
infmmed  consent  form,  an  operative 
report  describing  complications, 
reactions,  length  of  time,  techniques, 
findings,  tissues  removed  or  altned.  a 
record  of  intraop^tive  anesthesia,  and 
a  report  of  the  postanesthesia 
evaluation.  By  "properly  executed 
informed  consent."  we  mean  only  that 
the  patient  imderstands  the  infoimation 
the  honiital  wishes  to  convey.  The  pre- 
surgical  assessment  and  informed 
consent  form  would  have  to  be  entered 
in  the  record  before  surgery  exc^  in 
emergmcy  cases,  while  the  operative 
report,  intraoperative  anesthesia  record, 
anid  a  reprat  of  the  postanesthesia 
evaluaticm  would  have  to  be  entered  in 
the  record  promptfy  followdng  surgery. 
(The  postanesthesia  evaluation  report 
combines  the  current  requirements  for 
an  inpatient  postsneathesia  followi^ 
repast  (§  482.52(bX3)).  and  fw  an 


outpatient  postanesthesia  evaluation 
(§  482.52(b)(4))  into  a  single  new 
requirement.)  The  hospital  also  would 
be  required  to  maintain  a  complete,  up- 
to-date  operating  room  register.  We 
recognize  that  our  proposal  for  the 
documentation  requirements  for  the 
surgical  and  anesthesia  services  COP  is 
more  extensive  and  specific  than  many 
other  requirements  in  these  proposals. 
However,  such  documentation  ii 
common  to  ctirrent  practice  and 
imposes  no  additional  burden  to 
hospitals  as  these  dociunentation 
requirements  are  part  of  the  existing 
OOPs. 

10.  Emergency  Services  (§482.50) 

We  propose  to  delete  the  existing 
regulations  at  §  482.2  (Condition  of 
putidpation:  Provision  of  emergency 
services  by  nonparticipating  hospitals), 
and  to  add  a  sii^gle  new  emergency 
services  condition  that  would  rq>laoe 
both  cuirait  §482.12(Q  (Condition  of 
participation:  Governing  body; 
Standard:  Emergency  services)  and 
current  §482.55  (Condition  of 
participation:  Emergency  services).  We 
believe  §482.2  need  not  be  retained 
since  the  regulations  at  42  CFR  424.101 
set  forth  a  definition  of  "hospital"' that 
is  used  for  purposes  of  pa]rment  for 
services  to  Medicare  patients  that  are 
furnished  on  an  emergency  basis  by  a 
hosfrital  that  does  not  participate  in  the 
program.  By  addressing  the  two  latter 
areas  under  a  single  regulation,  we  hope 
to  simplify  the  organization  of  the 
regulations  and  eliminate  the  need  for 
the  user  of  the  regulations  to  refer  to 
separate  sections  to  review  the  rules  on 
closely  related  services.  For  the  reasons 
e]q>lained  below,  we  also  are  proposing 
to  add  a  separate  standard  for  hospitals 
that  offer  emergency  services  on  less 
than  a  full-time  basis. 

In  the  standard  on  hospitals  providing 
full-time  emogemry  services,  we  have 
emphasized  requirements  that  most 
diracUy  affect  tiie  safety  of  patients. 
These  are  the  requirements  regarding 
the  personnel  who  furnish  the  services, 
the  appropriateness  of  the  services  to 
patient  nmds,  and  the  integration  of 
emergency  services  with  those  of  other 
hospital  departments.  R^arding  the 
proposed  requirement  for  suffident 
numbers  of  personnel,  vre  note  that 
some  hospitals  may  choose  to  meet 
patient  needs  by  using  a  comparatively 
smaller,  but  more  highly  trained  and 
skilled  staffl  In  assewing  compliance 
with  tids  reqturement.  our  primary 
concern  will  be  to  determine  whetiier 
emergency  service  staffing  is  adequate 
to  produce  good  treatment  outcomes. 

We  an  proposing  the  second 
standard,  which  is  applicable  only  to 


hospitals  providing  part-time  emergency 
services,  in  order  to  allow  mcne 
flexibilify  to  hospitals  that  find  it 
necessary,  because  of  staffing 
limitations,  low  emergency  room 
volumes,  or  other  factors,  to  limit  die 
times  during  which  emergency  services 
can  be  offered.  Because  of  the  nature  of 
emergency  services,  it  clearly  would  be 
desirable  to  have  them  available  on  a 
24-liour  per  day,  7-day  per  week  basis. 
However,  many  hospitals,  particularly 
those  that  are  small  and  are  located  in 
remote  rural  areas,  find  it  difficult  to 
recruit  and  pay  staff  to  furnish 
emergency  senrices  on  this  schedule.  To 
avoid  a  situation  in  which  these 
hospitals  find  it  necessary  to  taminada 
emergency  services  altogetiier.  we 
propose  that  hospitals  that  are  located 
in  rural  areas  and  have  fswer  than  100 
beds  may  ofiier  emergency  services  on  a 
part-time  basis.  We  jnopose  to  use  the 
definition  of  "rural  area"  now  set  forth 
in  our  regulations  at  42  CFR 
412.62(fNlXii)-  Under  tiiat  definition,  an 
area  is  ccmsiderad  "rural"  if  it  is  located 
outside  any  Metropolitan  Statistical 
Area  (MSA)  or  New  England  County 
Metropolitan  Area  (NBCMA),  and 
outside  specified  htow  England 
countiea. 

We  emphasize  that  tiiis  flexibilify  is 
not  intended  to  foster  development  of 
dual  standards  of  care— during  its  stated 
hours  of  operation,  a  hospital 
emergency  department  or  service  must 
meet  exactiy  the  same  standards  as  full- 
time  departments  or  services.  However, 
at  the  times  when  it  chooses  not  to  ofEar 
emergency  services,  the  hospital  would 
be  required  to  meet  oidy  the  standard 
for  hospitals  that  do  not  offer  emergency 
care. 

Section  1867  of  the  Act  (Examination 
and  Treatment  of  Emergency  Medical 
Conditions  and  Women  in  Labor) 
imposes  certain  obligations  on 
Medicare-participating  hospitals  that 
have  emergmicy  departments.  If  an 
individual  comes  to  the  hospital's 
emergency  department  and  a  request  is 
made  on  the  individual's  behalf  for 
examination  or  treatment  for  a  medical 
condition,  the  hospital  must  provide, 
within  the  capabilify  of  its  emergency 
department,  an  appropriate  medical 
screening  examination  and,  if  necessary, 
either  st^ilizing  treatment  or  an 
appropriate  tranafsr.  Section  1867  of  the 
Act  does  not  deal  expliciUy  with  the 
situation  of  a  hospital  that  opens  its 
emergency  department  on  only  a  part- 
time  basis.  However,  it  is  our  policy  that 
a  hospital  that  ofiiers  emergmcy  services 
on  a  regular,  part-time  basis  is  not 
considoed  to  have  an  emergency 
department  under  section  1867  at  the 
scheduled  times  whm  emergency 
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I  ne  not  eveUable.  At  thoee  ttmas 

only,  the  hospital  is  not  subfect  to  the 
requirements  of  section  1867  of  the  Act. 
The  hospital  would  remain  obligated  at 
those  times  to  meet  the  requirements  of 
proposed  §  482.50(c)  for  appraisals  of 
emergency  cases,  initial  treatment,  and 
referral  when  appropriate.  At  all  other 
times  (that  is,  when  em«rgency  care  is 
offered),  the  hospital  is  fiilly  responsible 
for  compliance  with  the  statute  (and 
with  the  implementing  regulations  at  42 
CFR  489.24)  and  also  would  be 
obligated  to  meet  the  emergency 
services  requirements  set  forth  in 
proposed  §  482.50(a)  and  (b). 

We  expect  that  a  hospital  offering 
part-time  emergency  services  will  do  so 
in  good  feith,  and  not  "open"  and 
"close"  its  emergency  department 
selectively,  in  an  attempt  to  avoid 
meeting  its  statutory  obligations  to  some 
patients  baaed  on  their  perceived 
inability  to  pay.  We  will  continue  to 
investigate  all  allegations  we  receive  of 
violations  of  section  1867  of  the  Act  and 
will  not  hesitate  to  initiate  termination 
proceedings,  or  to  refer  cases  to  the 
Office  of  Inspector  General,  if  it  is  clear 
that  a  violation  has  occurred.  We 
welcome  comments  on  this  proposal. 

The  third  proposed  standard  deals 
with  hospitsis  not  offering  emergency 
services.  We  propose  to  continue  to 
require  such  a  hospital  to  provide  for 
appraisal  of  emergencies,  initial 
treatment,  and  referral  of  patients  when 
appropriate.  However,  we  propose  to 
delete  current  process-oriented 
requirements  having  to  do  with  the 
organization  of  the  hospital's  emergency 
services  (§  482.55(a)(1))  and  with 
policies  and  procedures  for  the  medical 
care  provided  in  the  emergency 
department  (§  482.55(a)(3)).  We  believe 
those  requirements  should  be 
eliminated  in  favor  of  those  that  focus 
on  activities  more  directly  related  to 
outcomes. 

11.  Discharge  Planning  ($482.55) 

Section  18ei(eK6)  of  the  Act  requires 
that  a  hospital  have  in  place  a  discharge 
planning  process  that  meets  the 
requirements  of  section  1861(ee)  of  the 
Act.  Under  section  1861  (ee),  a  discharge 
plaiming  process  must  apply  to  services 
furnished  by  the  hospital  to  Medicare 
beneficiaries,  and  meet  the  guidelines 
and  standards  established  by  the 
Secretary  of  HHS  to  ensure  a  timely  and 
smooth  transition  to  the  most 
appropriate  type  of  setting  for 
posthospital  or  rehabilitative  care. 
Section  1861(ee)(2)  further  requiies  that 
the  Secretary's  standards  and  guiddioaa 
include  seven  specific  elements,  as 
listed  in  that  provision.  On  December 
13. 1994.  we  published  a  final  rule  to 


implement  the  requirements  of  sections 
1861(e)(6)  and  1861(ee)  of  the  Act  by 
adding  new  $  482.43  (Condition  of 
participation:  Discharge  planning)  (59 
FR  64141).  For  the  reasons  explained  in 
the  preamble  to  that  final  rule,  wo 
elected  under  the  authority  in  section 
18ei(e)  of  the  Act  to  require  a  discharge 
planning  process  that  applies  to  all 
patients,  c  jt  just  to  Medicare 
beneficiaries. 

On  October  31, 1994,  Congress 
enacted  Public  Law  103-432,  the  Social 
Security  Act  Amendments  of  1994 
(SSAA'94).  Section  107  of  that 
legislation  amended  section  1801(eeX2) 
eflective  November  1,  1995,  to  require 
that  a  discharge  planning  evaluation  for 
a  Medicare  patient  include  an 
evaluation  of  the  need  for  hospice  care 
as  well  as  other  posthospital  care. 

Congress  included  in  the  Balanced 
Budget  Act  of  1997  (BBA  '97),  Public 
Law  105-33.  enacted  August  5, 1997. 
several  amendments  to  section 
1661(eeX2)  to  address  concerns  about 
reports  of  some  hospitals  referring 

Ctients  only  to  HHAs  with  which  they 
ve  financial  ties.  Subsection  4321(a) 
of  that  legislation,  effiBctive  November  3, 
1997,  amended  the  discharge  planning 
evaluation  requirements  in  section 
1861(eeM2)(D)  and  added  a 
subparagraph  (H)  to  section  1861(ee)(2). 
Tbeee  changes  are  consistent  with 
patient  rights,  the  first  core  condition  of 
patient-centered  care  in  this  regulation. 
As  a  result  of  these  changes  a  Medicare 
participating  hospital  now  must:  (1) 
Include  in  a  patients's  discharae 

Planning  evaluation  the  availability  of 
ome  health  services  through  Medicare 
participating  HHAs  which  serve  the 
patient's  geographic  area  and  which 
request  the  hospital  to  be  listed:  and  (2) 
ensure  that  a  patient's  discharge  plan 
does  not  specify  or  otherwise  limit  the 
qualified  participating  HHAs  and 
identify  any  HHA  wiUi  which  the 
hospital  has  a  "disclosable  financial 
interest"  if  the  patient  is  referred  to 
such  entities. 

We  propose  to  redesignate  §  482.43  as 
new  §482.55,  and  to  republish  it  writh 
only  the  changes  discussed  below.  In 
keeping  with  the  shift  in  focus  of  these 
regulations  from  process  to  outcome,  we 
propose  to  delete  the  requirement  that  a 
hospital's  discharge  planning  policiea 
and  procedures  be  specified  Ln  writing, 
and  to  add  the  requirement  that  the 
discharge  planning  process  assure  that 
appropriate  posthospital  services  are 
obtained  for  each  patient,  as  necessary. 

To  implement  section  107  of 
SSAA'94,  we  would  specify  under 
proposed  §  482.55(b)(3)  that  hospitals 
must  evaluate  the  need  for  hospice  as 
well  as  other  posthospital  care.  To 


implement  section  4321(a)  of  the  BBA 
'07  we  would  specify  under  proposed 
482.55(b)(7)  that  the  discharge  planning 
evaluation  must  include  a  list  of  home 
health  agencies  that  participate  in  the 
Medicare  program  and  whose  services 
are  available  to  the  patient,  serve  the 
area  in  which  the  patient  resides,  and 
request  to  be  listed.  Since,  section 
4321(a)  requires  listing  the  availability 
of  individuals  and  entities,  we  have 
been  questioned  as  to  who  those 
individuals  and  entities  era.  We  have 
determined  that  since  section  1861(m) 
of  the  Act  identifies  hone  health 
services  as  items  or  services  furnished 
by  a  home  heakh  agency,  or  by  others 
under  arrangement  with  the  ageacy, 
section  4321(a)  is  referring  to  Medicare 
participating  hone  heakh  agencies. 
Also  in  §  482.S5(b)(7),  we  have 
proposed  that  the  HHA  should 
determine  the  geographic  area  in  which 
the  patient  resides.  We  believe  the  HHA 
should  determine  the  geographic  area 
because  the  HHA  is  in  dM  best  position 
to  know  its  service  area  and 
presumably,  would  not  misrepresent  its 
services  by  requesting  to  be  listed  for  an 
area  it  does  not  serve.  Discharge 
planning  is  effective  if  there  are 
resources  available  to  the  patients  at 
discharge.  A  hospital's  ability  to  provide 
patients  with  outside  resources  for 
posthospital  care  are  essential  to  allow 
many  patients  to  stay  at  home  which  Is 
a  much  less  expensive  alternative  than 
institutionalization. 

Under  proposed  482.55(cM6),  we 
propose  to  require  that  the  hospital 
tailor  the  plan,  where  possible,  to  the 
preferences  of  the  petient  and  femily. 
Specifically,  we  would  sUte  that  the 
discharge  plan  must  inform  the  patient 
(or  patient's  family)  of  their  freedom  to 
choose  among  available  Medicare- 
partidpeting  providers  that  are  capable 
of  furnishing  the  needed  services  (such 
es  SNF  or  HHA  sMvices)  and  must,  if 
possible,  respect  the  patient's  or  family 
expressed  preference.  Also,  the 
discharge  plan  shall  not  specify  or 
otherwise  limit  the  qualified  providers 
that  are  ava&able  to  the  patient.  The 
intent  of  this  change  is  to  provide  the 
patient  with  the  freedom  of  choice  to 
determine  which  HHA  will  provide  care 
in  accordance  with  Section  1802  of  the 
Act,  which  states  that  beneficiaries  may 
obtain  health  services  from  any 
Medicare  participating  provider.  As 
written,  section  1861  (ee)  of  the  Act 
requires  Medicare  participating 
hospitals,  as  part  of  their  discharge 
evaluation,  to  provide  patients  with  a 
list  of  Medicare-certified  home  health 
agencies  that  serve  a  patient's 
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geographic  area  and  request  to  be  listed 
by  the  hospital. 

Hospitals  and  managed  care 
organizations  (MCO)  have  expressed 
concern  as  to  whether  the  BBA'97 
change  was  intended  to  apply  to 
patients  in  managed  care  plans.  MCO 
members  are  limited  as  to  what  services 
they  may  obtain  from  sources  other  than 
through  the  MCO.  Therefore,  providing 
members  with  a  standardized  list  of  all 
HHAs  in  the  area  can  be  misleading  and 
potentially,  financially  harmful  since 
MCO  enrollees  may  be  liable  for 
services  that  they  obtain  from  sources 
other  than  the  MOO,  and  patients  may 
interpret  a  list  of  HHAs  that  are  not 
available  to  them  under  their  health 
plan  to  mean  that  they  are  authorized  by 
the  MOO.  This  does  not  mean  that 
Medicare  MOO  members  in  particidar 
are  denied  the  freedom  of  choice  they 
are  entitled  to  under  section  1802  of  the 
Act  Medicare  beneficiaries  exercise 
their  freedom  of  choice  when  they 
voluntarily  enrolle  in  the  MOO  and 
agree  to  adhere  to  the  plans  provisions 
on  coversoe. 

To  alleviate  the  confusion,  hospitals 
can  provide  MOO  patients  with  a  list  of 
availabfe  and  accessible  HHAs  approved 
by  die  MCO.  Another  option  is,  when 
discussing  discharge  planning  with 
patients,  hospitals  can  determine 
whether  the  beneficiary  has  made  any 
prior  commitments  throng  enrollment 
in  a  managed  care  organization.  Where 
this  is  the  case,  the  patient  should  be 
informed  of  the  potential  consequences 
of  going  outside  the  plan  for  services. 
The  discharge  planning  process  is 
initiated  when  a  patient  is  admitted  to 
the  hospital.  The  collection  of  data 
includes  verifying  the  patient's  health 
insurance.  At  this  time,  the  hospital 
personnel  responsible  for  discharge 
planning  activities  can  retrieve  this 
informatfon  and  initiate  commimication 
with  the  MOO  to  coordinate  available 
and  accessible  posthospital  care.  We 
solicit  the  public  for  comments  on  this 
issue. 

HCFA  has  received  a  number  of 
questions  concerning  section  4321(a). 
These  questions  include:  How  does  the 
hospital  compile  the  list  of  agencies? 
What  is  the  hospital's  responsibility  and 
liability  for  providing  a  list?  Is  there  a 
form  for  home  health  agencies  to 
complete  to  request  placement  on  a 
ho^ital  's  list?  We  welcome  public 
comments  on  these  questions  and  we 
will  take  these  comments  into 
consideration  when  developing  the  final 
rule. 

The  process  of  mwHt^p  a  choice 
includes  being  provided  options  to 
make  an  informed  and  confident 
decision.  Hospital  providing  a  list  of 
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available  Medicare-certified  home 
health  agencies  will  assist  patients  in 
making  such  decisions.  Although  a 
hospital  is  free  to  design  the  list's 
format,  the  list  is  neither  a 
recommendation  nor  endorsement  by 
the  hospital  of  any  particular  home 
health  agency's  quality  of  care.  If  HHAs 
do  not  meet  all  criteria,  the  hospitals  are 
under  no  obligation  to  place  that  HHA 
on  the  list  The  list  should  be  legible 
and  should  not  be  used  to  specify  or 
limit  the  choice  of  a  HHA. 

Under  propoeed  §  482.55(cK7),  we 
would  state  that  the  dischaige  plan  must 
identify  those  entities  to  whom  the 
patient  is  referred  in  which  the  hospital 
has  a  disclosable  financial  interest  or 
those  entities  which  have  a  finAncial 
interest  in  the  hospital.  "Disclosable 
financial  interest"  will  be  defined  in  the 
rule-making  process  which  implements 
section  1866(aKl)(S)  of  the  Act  In  the 
interim,  we  suggest  that  hospitals 
reference  the  Disclosure  of  Ownership 
and  Control  provisions  of  42  CFR  420 
subpart  C.  which  sets  forth  requirements 
for  ]»ovi<fer8  to  disclose  ownership  and 
control  information  and  identities  of 
managing  emplo3rees.  If  a  hospital  refers 
patients  about  to  be  discharged  and  in 
need  of  services,  only  to  entities  it  owns 
or  controls,  then  the  hospital  is 
infringing  on  the  rights  of  the  patient  to 
choose  the  facility  they  would  like  to  go 
to  for  services.  The  proposed  disclosable 
financial  interest  requirement  is  an 
effort  to  increase  the  beneficiary's 
awareness  of  the  actual  or  potential 
financial  incentive  a  hospital  may 
receive  as  a  result  of  the  referral.  This 
regulation  supports  and  extends  our 
focus  on  patient-centered  outcomes  of 
care.  We  invite  comments  on  this 
proposed  requirement  and  other 
concerns  hospitals  may  have  regarding 
their  ability  both  operationally  and 
financially  to  undertake  this  approach. 
In  proposed  §  482.55(e).  we  propose 
to  add  the  requirement  that  the 
hospital's  discharge  planning  process  be 
an  integral  part  of  the  hospital's  quality 
assessment  and  performance 
improvement  program.  We  believe  this 
change  is  needed  to  enhance  the 
effectiveness  of  the  hospital's  discharge 
planning  program  and  to  emphasize  the 
important  role  of  discharge  planning  in 
contributing  to  overall  quality  of  care  in 
a  hospital. 

We  are  not  proposing  any  other 
changes  in  the  current  discharge 
planning  COP.  In  view  of  the  specificity 
of  section  1861(ee)  of  the  Act  and  the 
relatively  recent  implementation  of  that 
legislation  through  notice  and  comment 
rulemaking,  we  do  not  believe  there  is 
any  further  benefit  to  the  public  to  be 
obtained  by  again  requesting  public 


comment  on  the  parts  of  the  regulation 
that  we  are  republishing  without 
change.  Thus,  with  the  exception 
discussed  below,  we  are  soliciting 
comments  only  on  the  proposed 
changes  to  the  discharge  planning 
requirements,  rath«'  t^n  on  the  entire 
discharge  planning  COP. 

Propped  §4e2.55(b)  (5)  and  (6) 
require  that  hospital  personnel  must 
complete  the  required  discharge 
planning  evaluation  on  a  timely  h*iit 
and  include  it  in  the  medical  record, 
thus  ensuring  that  ^piopriate 
arrangements  for  poc^ospital  care  are 
made  before  discharge  aad  avoiding 
unnecessary  delays  in  diacfaaige.  We 
believe  these  requirementg,  which  has 
been  carried  over  wilWut  change  frtyn 
existing  §  482.43(b)  (5)  a^  (6),  are 
useful  because  dwy  ■mphmii.L  the  need 
for  prompt  action  to  assess  and  act  on 
the  disdwrge  plaoai^g  needs  of 
patients.  We  note  diet  we  considered 
including  under  proposed  $  482.55(c) 
similar  requirements  tbout  the 
discharge  plan  its«^  however,  we 
decided  not  to  do  so  heceuse  we  believe 
the  existing  requirements  will  ensure 
that  a  discharge  plan  is  completed  and 
available  far  enough  im  advance  of 
discharge  to  allow  it  to  he  put  into 
practice.  Nevertheless,  k  is  conceivable 
that  some  may  intarprst  the  absence  of 
an  explicit  rule  on  the  tieiing  of  the  plan 
as  an  indication  that  k  would  be 
acceptable  to  have  only  a  partial  or 
incomplete  plan  at  the  tisie  of 
discharge,  or  even  to  develop  an  after- 
the-fact  "plan"  that  does  not  anticipate 
needs  and  try  to  meet  them,  but  inntwad 
merely  recoids  and  eltom|iln  to 
rationalize  the  postdisckarge  cam 
already  received.  We  wekxune 
comments  on  wimther  the  possibility  4)f 
a  misunderstanding  of  this  point  is 
strong  enough  to  wansnt  adding,  in  the 
final  rule,  an  explick  requirement  that 
the  discharge  plan  itself  must  be 
completed  on  a  timely  besis  and  entered 
into  the  medical  record.  We  will 
considOT  the  comments  rsceived  on  this 
issue,  and  may  add  an  explicit 
requirement  on  this  point  to  the  finaj 
rule. 

Possible  Use  of  the  Unifonn  Needs 
Assessment  Insbiunent.  In  1986, 
Congress  directed  the  Secretary  to 
develop  a  imiform  needs  assessment 
instrument  (UNAI).  or  instruments,  to 
serve  primarily  as  a  standardized  nM»an« 
of  evaluating  an  individual's  needs  for 
posthospital  or  supportive  care. 
Congress  also  envisioned  the  possibility 
of  the  UNAI  being  used  for  determining 
whether  individuals  should  receive 
services  provided  under  publicly 
funded  programs  (that  is,  linking  the 
individual's  health  status  per  the  UNAI 
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to  dedsions  regarding  the  scope  and 
duration  of  services  to  be  covered).  In 
addition,  the  UNAI  was  envisioned  as  a 
vehicle  for  tracking  individual  patients 
across  diffsrent  Medicare  service 
providers  (primarily  HHAs  and  SNFa). 
Although  Congress  directed  the 
Secretary  to  produce  the  UNAI.  there 
was  no  direction  concerning  its 
implementation.  Thus,  there  is  no 
statutory  obligadon  to  use  the  UNAI  in 
practice. 

The  Secretary  appointed  a  panel  of 
experts,  with  HCFA  providing  the  staff 
support  servicea.  to  develop  the  UNAL 
The  expert  panel  was  successful  in 
devising  a  consensus  tool  that  was  brief, 
described  the  patient's  functional  sUtus. 
nursing  and  otnar  care  requiremaots, 
and  available  fiunily/cars  giver 
supports.  Tbs  UNAI  was  seen  ss  having 
content  validity  and  clinical  utility  as 
fudged  by  the  comments  of  a  group  of 
experts  and  a  stratified  random  sample 
of  providers.  The  final  UNAI  and  a 
comprehensive  report  about  its 
development  were  submitted  to  the 
Congress  in  1992.  While  the  panel  was 
enthusiastic  about  the  potential  for  the 
UNAI  ss  a  poathospital  discharge 
planning  tool  and  a  maaits  of  tracking  a 
patient  across  provider  types,  the  panel 
did  not  believe  the  UNAI  could  be  used 
to  evaluate  an  individual's  eligibility  for 
poathospital  services  under  the  cunant 
Medicare  benefit  structure. 

The  UNAI  and  the  Report  to  Congress 
have  been  widely  disseminated,  and 
many  hospitals  have  chosen  to  begin 
using  the  tool  because  it  provides  a 
useful  method  to  organize  their 
discharge  planning  processes.  Currently, 
HCFA  is  preparing  to  field  test  the 
UNAI  in  hospitals.  HHAs,  and  SNFs. 
The  field  test  will  rely  on  provider  staff 
to  complete  the  UNAI.  and  will  provide 
information  on  the  UNAI's  reliability, 
validity,  and  administrative  fsasibiUty. 
HCFA's  contractor  for  the  field  taal» 
Reeearch  Triangle  Institute,  is  also 
developing  a  "high  risk  screener." 
which  will  be  used  to  identify  those 
Medicaro  patients  in  need  of  an 
intensive  discharge  planning  evaluation 
and  thereby  reduce  the  nunmer  of 
petients  who  would  be  subject  to  the 
UNAL  For  example,  a  Medicare  patient 
who  has  a  minor  operation  and  will 
return  to  the  home  with  support  from  an 
able  spouse  and  adult  phildran  nearby 
likely  would  pass  the  screener  and  not 
receive  the  UNAI  as  part  of  the 
hospital's  discharge  planning  effort  for 
that  patient.  However,  an  elderly 
benefidaiy  who  suffors  a  severe  stroke, 
and  has  a  spouse  in  frail  health  and  no 
children  nearby  would  certainly  hil  the 
screener  and  would  receive  the  UNAI  as 


part  of  the  hospital's  discharge  planning 
tor  that  patient 

In  the  preamble  to  our  December  13. 
1994  final  nde  on  discharge  planning 
(59  FR  &4141),  we  disciissed  our  work 
on  the  UNAI,  but  we  did  not  establish 
a  requirement  for  iu  use.  Now,  with  a 
comprehensive  effort  to  change  the 
hospital  conditions  of  participation  to  a 
more  patient-centered,  outcome- 
oriented  approach,  and  a  strong 
emphasis  on  quality  assessment  and 
performance  improvemmt.  coupled 
with  HCFA's  intention  to  use  data— 
puticulariy  functional  assessment 
data — more  widely  in  care  giving, 
quality  improvement,  and  consumer 
information,  we  are  considering 
requiring  hospitals  to  use  the  UNAI  to 
assess  Medicare  patients  who  are  at-risk 
of  needing  poathospital  services.  The 
purpoess  of  imposing  the  UNAI  aa  a 
standard  hospital  discharge  planning 
tool  for  Medicare  patients  would  be  to: 
(1)  Ensure  that  all  relevant  factors  are 
considered  in  evaluating  an  individual's 
needs  for  continuing  care;  (2)  foster 
more  uniform  decisionmaking  about  the 
neeid  for  posthospital  care  services;  (3) 
direct  those  patients  to  the  most 
effective  end  efficient  approach  to 
poathospital  care  services;  (4)  provide 
posthospital  care  service  providers  with 
more  complete  and  consistent  baseline 
information  about  the  patient  in  order  to 
fiKiilitate  continuity  of  care  and  early 
assessment  and  care  planning  by  the 
posthospital  provider,  and  (5)  enable 
managed  care  organizations  and  HCFA 
to  track  the  course  of  outcomes  of 
individual  patients  across  provider 
types  «vithin  the  same  health  care 
episode.  One  primary  benefit  of 
■f  iMJaTrtiTing  the  needs  assessment 
piocoss  is  that  the  use  of  conunon 
UmguMe  and  definitions  enables  the 
type  (Mquality  monitoring  and 
improvement  efforts  that  depend  on 
consistent  data  and  health  status/ 
outcome  measures. 

The  establishment  of  common  data 
elementa  will  also  allow  the  same  types 
of  meesures  to  be  used  across  care 
settings.  Another  advantage  asaociated 
with  using  the  UNAI  across  provider 
types  is  that  we  intend  that  it  "map"  to 
other  sssessmsnt  toob.  such  ss  die 
Minimum  Data  Set  in  SNFs  and  the 
standard  core  assessment  data  set  we 
plan  to  propose  shortiy  for  use  in  HHAs. 
Thus,  ifa  UNAI  socompaniea  a  patient 
to  an  HHA,  the  HHA  can  use  most  of  the 
information  on  the  UNAI  to  complete  a 
number  of  items  on  the  HHA  standard 
assessment  data  set  This  ultimately 
would  decrease  provider  burden  by 
streemlining  the  assessment  processes 
and  eliminating  the  need  for  assessing 
and  reporting  redundant  information.  It 


also  would  enable  providers  and 
managed  care  entities  to  ttmck  and 
understand  care  outcomes  more  fully. 

The  UNAI  is  not  a  comprehensive 
assessment  tool,  nor  is  it  adequate  for 
comprehensive  care  planning.  Rather,  it 
gives  a  snapshot  view  of  the  patient's 
Kinctional  status  and  support  sjrstsms  in 
the  home  snd  community  to  help 
cangiverB  direct  the  patient  to  the  next 
source  of  care  and  to  give  the  continuing 
care  provider  beseline  information  to 
make  initial  assessment,  care  planning, 
and  snvioe  delivery  m<»e  efBcient  and 
individualixed. 

Ahhou^  we  are  not  now  formally 
proposing  to  require  use  of  the  UNAI, 
we  invite  comment  from  the  hospital 
community,  especially  diachaige 
planners,  as  well  as  from  SNFs.  HHAs. 
and  others,  about  the  desinbUity  of 
having  a  standard  approach  to 
posthospital  discharge  planning  Cor 
Medicare  patients  who  fidi  the  hi^wisk 
screener.  We  invite  comment  on  uie 
following  questions,  as  well  as  any  other 
related  coomients: 

(1)  Would  the  use  of  a  standard 
posthospital  discharge  planning  tool  for 
Medicare  patients  be  helpfril  to  the 
hospital,  the  patients,  and  the 
poathospital  care  providsrs  in  their 
efforts  to  ensure  the  patient  receives  the 
most  efEsctive,  efficient,  and  desiraUe 
posthospital  services  necessary  to 
address  the  patients'  continuing  care 
needs?  If  so,  why,  and  if  not.  why  not? 

(2)  Would  a  proposal  that  limits  the 
lequdred  use  of  the  UNAI  to  Medicare 
patients  only  (the  States  could  impose  it 
separately  if  they  wished  for  Medicaid 
patients)  create  duplicate  or  multiple 
systems  within  a  hospital  and  create 
more  problems  than  benefits?  Should 
the  UNAI  be  used  for  every  patient  over 
a  certain  age  (e.g.,  50)  for  whom 
discharge  planning  is  necessary?  How 
would  other  payers  (e.g.,  fse-for  service 
or  managed  care  plans)  be  affocted  by  a 
Federal  requirement  to  use  the  UNAI? 

Subpart  C—Organixatitmal 
BuviioniUBnt 

12.  Administration  of  Orgsnizational 
Enviranment  (§482.110) 

The  proposed  condition  on 
administration  of  orgudzational 
environment  would  replace  the  existing 
legulatioos  at  §462.11  (Condition  of 
participation:  Compliance  with  Federal. 
State,  and  local  laws)  and  §  482.12 
(Condition  of  participation:  Governing 
body).  rrOmh<n<"fl  tluse  provisions 
would  simplify  the  structure  of  the 
regulatioiu.  In  addition,  it  wrould 
emphesize  that  if  State  or  local  law 
provides  for  the  licensing  of  hospitds, 
and  an  institution  in  the  State  wishes  to 
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participate  in  Medicare  as  a  separate 

hospital  (rather  than  as  an 
organizational  unit  of  another  provider), 
that  institution  must  also  show  that  it  is 
regarded  as  a  separate  entity  by  the  State 
for  licensure  purposes. 

In  developing  me  proposed  new 
condition,  we  have  relocated  three  of 
the  standards  previously  in  the  current 
governing  body  COP.  These  are  the 
standard  on  medical  staff  (§  482.12(a)), 
the  standard  on  care  of  patients 
(§  482.12(c)),  and  the  standard  on 
emergency  services  (§  482.12(f)).  Under 
the  cross-functional  approach  we  are 
following  in  these  proposed  rules, 
medical  staff  issues  would  be  covered 
by  the  proposed  new  condition  on 
human  resources  (§482.125),  and 
patient  care  issues  would  be  covered  in 
the  new  COP  that  includes  patient  care 
(§  482.20).  As  discussed  above,  we 
propose  to  create  a  new  condition  on 
emergency  services  which  «vo\ild 
include  the  rules  now  stated  under 
§  482.12(f)  with  respect  to  appraisal, 
initial  treatment,  and  referral  of 
emergency  patients  by  hospitals  that  do 
notprovide  emeigency  services. 

The  primary  requirement  under  the 

Eroposed  governing  body  OOP  is  that  a 
ospital's  governing  body,  other 
organized  group,  or  an  individual 
(hereefter  "governing  body")  is  legally 
responsible  for  the  management  and 

Erovision  of  all  care  furnished  to 
ospital  patients,  including  the 
structure  needed  to  administer  the 
hospital  effectively.  Thus,  the  governing 
body  must  create  an  environment  that 
helps  ensure  the  provision  of  high 
quality  care  that  is  consistent  with 
patient  needs  and  the  effective 
administration  of  the  hospital.  In  the 
proposed  new  condition,  we  emphasize 
the  responsibility  of  the  hospital 
governing  body  for  the  entire  operation 
of  the  hospital,  including  care  furnished 
under  contracts  and  arrangements,  the 
appointment  of  an  administrator,  the 
appointment  of  the  medical  staff  and  its 
bylaws,  and  the  implementation  of 
effective  budgeting,  accounting,  and 
quality  control  programs.  Although 
these  requirements  necessitate  the  use 
of  certain  processes,  they  are  essential  to 
ensuring  that  the  entity  with  which  the 
Secretary  has  entered  into  a 
participation  agreement  is  in  fact  able  to 
ensure  patient  health  and  safety.  To 
help  ensure  this  accountability,  we  have 
Specified  the  responsibility  of  the 
governing  body  for  the  hospital's 
compliance  with  all  applicable 
conditions  of  participation  and 
standards.  In  addition,  performance  of 
these  basic  organizational  functions  is, 
in  our  view,  a  minimiiiTi  condition  for 
the  creation  of  an  environment  in  which 
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appropriate  patient-centered  activity 
can  occur. 

We  are  proposing  that  a  hospital  must 
notify  HCFA  or  the  State  survey  agency 
whenever  the  hospital  adds  a  new 
service  category  to  the  list  of  services  it 
offere  (proposed  §482.110(b)(2)(i)).  We 
believe  this  is  necessary  so  that  the  State 
siuvey  agency  may  determine  whether 
an  onsite  survey  of  the  new  service  is 
necessary  and  to  ensure  that  the  survey 
team  may  have  the  correct  number  and 
type  of  qualified  members  when  it  next 
visits  the  hospital.  This  should  then 
improve  the  speed  and  efficiency  with 
which  the  hospital's  certification 
process  can  be  accomplished. 

In  addition,  we  are  proposing  to 
require  that  a  hospital  notify  HCFA 
(through  its  regional  offices)  whraever  it 
adds  a  new  service  site  (proposed 
§  482.1 10(bM2)(u)).  For  example,  a 
hospital  would  need  to  notify  us  if  it 
were  to  acquire  a  physician's  office  and 
consider  it  an  offsite  hospital  outpatient 
clinic.  We  believe  this  is  necessary  so 
that  we  may  decide  whether  an  onsite 
survey  is  necessary  to  assure  that  the 
addition  does  not  alter  the  previous 
certification  decision  regarding  the 
hospital.  Further,  HCFA  would  need  to 
review  the  new  service  site  to  assure 
that  it  meets  the  level  of  integration 
required  for  inclusion  of  the  new  site  as 
a  part  of  the  provider.  This  will  ensure 
that  appropriate  payment  is  made.  We 
have  issued  instructions  outiining  the 
criteria  that  must  be  met  in  order  to 
demonstrate  integration  inherent  in 
classification  of  an  ofbite  service  as  part 
of  the  hospital  in  Program 
Memorandum  A— 96-7. 

Proposed  §482. 110(b)(3)  and  (4) 
restate  with  only  minor  editorial 
changes  current  requirements 
concerning  the  governing  body's 
responsibilities  for  an  institutional  plan 
and  budget  as  well  as  the  medical 
stafTs  bylaws.  We  propose  to  retain 
these  requirements,  in  accordance  with 
section  1861(e)  of  the  Act 

Under  proposed  §  482.110(c),  we 
would  redesignate,  with  changes,  the 
requirements  under  existing 
§  482.12(c)(5)  concerning  a  hospital's 
responsibility  to  identify  potential  organ 
donors.  We  recognize  that  these 
provisions,  in  particular  the 
requirement  that  a  hospital  have  written 
protocols  addressing  various  aspects  of 
its  organ  proctirement  responsibilities, 
are  more  prescriptive  and  process- 
oriented  than  other  parts  of  these 
proposed  rules.  However,  we  believe  it 
is  necessary  to  retain  these  regulations 
in  their  existing  form  to  implement 
section  1138  of  the  Act,  which 
specifically  requires  written  hospital 
protocols  for  organ  prociirement  The 


changes  to  this  section  are  discussed 
below.         .     . 

We  are  revising  §  482.1 10(cKii) 
(formeriy  §482.12(c)(5Mi)(A))  and 
adding  new  requirements  under 
§482.110(cKl)(iv)  concerning  organ 
procurement  organizations  (OPOs)  and 
hospitals.  The  development  of  thme 
requirements  is  in  response  to  issues 
raised  during  public  hearings  held  by 
the  Department  on  December  11  through 
13, 1996,  to  examine  the  allocation 
policies  for  liver  transplantation  and  to 
receive  comments  regarding  methods  to 
increase  organ  donation.  During  those 
hearings,  it  became  alnmdanUy  clear 
that  there  is  a  critical  shortage  of  organs 
available  for  lifesaving  transplantation. 
While  the  science  of  transplantation  has 
made  progress  over  the  last  two 
decades,  fives  that  could  be  saved 
continue  to  be  lost  because  of  an 
inadequate  supply  of  donor  organs.  For 
example,  an  estimated  12.000  to  15,000 
deaths  occur  in  the  United  States  eech 
year  that  could  yield  suitable  donor 
organs,  yet  in  1996  no  more  than  5.400 
resulted  in  donations.  In  April  1997. 
approximately  52.000  Americans  were 
waiting  for  organ  transplants.  Therefore, 
we  believe  it  is  appropriate  to  propose 
revisions  to  the  ciurent  hospital 
conditions  relating  to  organ  donation 
because  we  expect  these  revisions  will 
result  in  a  significant  nimiber  of  lives 
being  saved. 

The  existing  regulations  merely  repeat 
the  language  in  section  1138  of  the 
Social  Security  Act  which  requires 
hospitals  to  assure  that  families  are 
advised  of  the  right  to  donate  or  not 
donate  organs,  encourage  discretion  and 
sensitivity  to  bmily  values,  and  notify 
an  OPO  of  potential  donors.  We  are 
proposing  to  revise  the  hospital 
conditions  of  participation  regarding 
organ  donation  to  emphasize  the  role 
and  relationship  of  the  OPO  in  the 
process.  Althotigh  the  proposed  changes 
increase  the  importance  of  the  OPO,  our 
aim  is  that  they  %vill  result  in  a  more 
collaborative  organ  donation  process 
which  achieves  positive  results.  That  is, 
we  hope  hospitals  and  OPOs  will  work 
together  in  dealing  with  their  individual 
and  unique  circumstances  and,  using 
the  best  available  practices,  achieve 
significant  increases  in  the  rate  of  organ 
donations. 

Specifically,  we  are  proposing  to 
specify  that  the  hospital  must  ensure 
that  the  family  is  advised,  in 
collaboration  with  the  OPO  with  which 
the  hospital  has  an  agreement,  of  their 
right  to  donate  or  decline  to  donate 
(§482.110(c)(l)(u)).  This  proposal  is 
based  on  research  in  the  field  of  organ 
donation  that  indicates  that  consent  to 
donation  is  highest  when  the  request  is 
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made  by  the  staff  of  the  OPO  rather  than 
the  hospital.  OPO  staff  are  specialty 
trained  medical  personnel.  They  have 
training  in  bereavement  counseling  and 
extensive  experience  in  dealing  with 
families  undergoing  the  loas  of  a  loved 
one.  They  have  knowledge  of  brain 
death  and  ate  particularlv  skilled  in 
making  complicated  medical 
terminology  understandable  to  a 
grieving  family.  Most  importantly,  orgm 
donation  is  their  principal  field, 
whereas  hospital  staff  have  niunerous 
other  responsibilities.  Further,  donor 
consent  rates  tend  to  be  higher  when 
there  is  a  time  lapse  between  the 
hospital  notifying  the  family  of  a  death 
and  the  request  for  organ  donation. 

In  proposing  this  diange,  we 
considered  the  possibility  that  we  might 
be  viewed  as  holding  hosnitals 
responsible  for  ensuring  tnat  a  function, 
such  as  advising  a  family  of  their  organ 
donation  rishts.  be  performed  without 
providing  them  witn  the  ability  to 
control  the  situation.  That  is.  the 
hospital  caimat  control  the  OPO  and 
may  consider  that  it  may  be  a  victim  of 
poor  OPO  performance.  However,  the 
conditions  of  coverage  for  OPOs  include 
performance  standards  that  hold  OPOs 
accountable  for  achieving  a  specified 
number  of  donors  and  organs  based  on 
the  size  of  the  population  it  serves.  We 
believe  these  performance  standards 
will  motivate  OPOs  to  provide 
satisfactory  service  to  hospitals. 
Moreover,  we  note  that  the  proposed 
hospital  conditions  hold  hospitals 
accountable  for  ensuring  that  they  have 
written  protocols  and  do  the  followring: 

•  Identify  potential  organ  donors  as 
defined  by  the  OPO  with  which  the 
hospital  has  an  apeement; 

•  Notify  the  OPO  of  such  potential 

donors: 

•  Assure,  in  collaboration  with  the 
OPO  with  which  the  hospital  has  an 
agreement,  that  the  family  of  each 
potential  organ  donor  knows  of  its 
option  either  to  donate  organs  or  tissues 
or  to  decline  to  donate; 

•  Encourage  discretion  and 
sensitivity  with  respect  to  the 
circumstances,  views  and  beliefs  of  the 
families  of  {>otential  donors;  and 

•  Ensure  that  the  hospital  works 
cooperatively  with  the  OPO  with  which 
the  hcxspital  has  an  agreement,  in 
educating  staff  on  donation  issues, 
reviewing  death  records  to  improve 
identification  of  potential  donors,  and 
pnaintiiining  potential  donors  while 
necessary  testing  and  placement  of 
potential  donated  organs  take  place. 

We  expect  that  if  tne  hospitals  and 
OPOs  are  not  achieving  the  desired 
results  the  hospitals  would  reevaluate 
and  revise  their  protocols.  Hospitals 


would  not  be  cited  for  a  deficiency  of 
this  standard  if  the  hospital  has 
appropriate  protocols,  regardless  of  the 
success  of  OPO  staff  in  acquiring 
doiuns. 

We  also  are  proposing  to  revise  an 
existing  requirement  that  specifies  that 
the  hospital  must  notify  OPOs  of 
potential  organ  donors.  There  is  a  good 
deal  of  variabilify  among  hospitals  in 
reforral  patterns.  Some  hospitals  do  not 
call  the  OPO  unless  they  have 
determined  that  the  patient  is  medically 
suited  to  be  a  donor  and  the  family  has 
consented.  On  the  other  hand,  some 
hospitals  refer  all  deaths  to  the  OPO. 
Most  hospitals  have  established  criteria, 
such  as  age  or  absence  of  systemic 
disease,  to  determine  if  a  potential 
donor  should  be  referred  to  the  OPO. 

In  evaluating  the  organ  donor  shortage 
and  the  actions  that  hospitals  may  take 
with  regard  to  donor  referral,  we 
considered  the  following  options: 

•  Maintain  the  current  requirement 
which  provides  hospitals  ¥fith  the 
flexibilify  to  determine  appropriate 
referrals  through  their  written  protocols; 

•  Require  mandatory  reporting  of  all 
death  of  patients  under  age  75  to  the 

OPOs;  and 

•  Require  mandatory  reporting  of 
deaths  to  OPOs  using  protocols  defined 
bythaOPOs. 

During  our  analysis,  we  identified  a 
number  of  advantages  and 
disadvantages  to  each  of  these 
alternatives  before  we  concluded  with 
the  proposal  to  require  mandatory 
reporting  of  deaths  to  OPOs  using 
protocols  defined  by  the  OPO  as 
discussed  below.  Howfever,  we  are 
specifically  soliciting  comments  on  the 
advantages  and  disadvantages  of  the 
various  options,  and  inviting 
identification  of  additional  altenutives 
and  empirical  data  supporting  various 
opinions,  during  the  public  comment 
period. 

The  advantages  of  the  current 
requirement,  which  specifies  that 
hospitals  have  a  protocol  for  referring 
potential  donors,  are  that  it  provides 
hospitals  with  desired  flexibilify  and  it 
reiterates  the  language  of  the  statute. 
However,  there  are  significant 
disadvantages  to  this  approach.  The 
primary  concern  is  that  many  hospitals 
have  never  referred  a  potential  donor. 
As  noted  above,  we  believe  that  there 
has  been  a  large  number  of  potential 
donors  that  have  been  missed;  that  is, 
we  believe  the  number  of  potential 
donors  is  double  to  triple  the  number  of 
current  donors.  We  are  concerned  that 
this  flexibilify  has  resulted  in  a 
significant  number  of  hospitals  failing  to 
refer  all  potential  donors  and  some 
hospitals  not  referring  any  donors.  Some 


hospitals  view  as  potential  donors  only 
those  in  whom  consent  to  donate  has 
already  been  obtained  and  do  not  even 
attempt  to  ask  other  families  about  the 
poasibilify  of  donating:  others  reCor  only 
when  they  consider  the  deceased  to  be 
a  good  candidate  or  when  they  believe 
the  family  may  consent  to  the  donation. 
This  leads  to  a  loss  of  opportunify  for 
families  for  whom  the  ^  of  a  loved 
one's  organ  may  be  the  first  step  in  the   . 
healing  process  as  well  as  the  loss  of  a 
substantial  number  of  life-saving  organs. 
We  also  considered  the  alternative  of 
requiring  referrals  of  all  deaths  to  the 
OPO.  The  State  of  Pennsylvania  has 
implemented  this  practice.  The 
resulting  increase  in  donation  in  Eastern 
Pennsylvania  has  been  at  least  10- 
percent.  We  believe  telecommunication 
technology  currently  exists  to  pennit 
low-cost  and  efficient  iny lamentation 
of  a  policy  requiring  refanab  of  ail 
deems.  OPOs  that  have  implemented 
such  programs  indicate  that  reperting  of 
an  individual's  death  and  relevant 
medical  information  takas  only  5  to  10 
minutes  of  time  by  hospital  stalL  Under 
such  a  system  of  mandatory  deeth 
reporting,  it  is  reasonable  to  assume  that 
no  potential  donor  will  go  unidentified 
and  few,  if  any,  families  of  potential 
donors  will  go  without  being  given  the 
opportunify  to  donate.  This  system  also 
has  the  advantage  of  relieving  hospital 
staff  of  the  burden  of  making  any 
assessment  of  donor  suitabilify  or  the 
families'  willingness  to  donate.  Finally ,- 
as  more  families  are  educated  about 
organ  donation,  even  if  they  decide  not 
to  donate,  myths  that  inhibit  organ 
donation  may  be  dispelled. 

Despite  the  major  advantages  to  this 
alternative,  there  are  potential  problems. 
There  is  clearfy  a  significant  ccMt 
involved  in  providing  and  interpreting 
information  on  over  1  million  deaths 
annually.  Conservative  implementation 
estimates  of  this  alternative  are  about  $4 
million  annually  (1  million  deatiis  times 
5  minutes  of  hospital  and  OPO  time  at 
an  assumed  average  salary  cost  of 
$50,000),  and  may  be  as  greet  as  $8  to 
$10  million.  Arguably,  the  saving  of 
even  a  single  statistical  life  would 
)iistify  sudh  a  cost,  using  standard 
benefit-cost  analysis  assimiptions. 
Nonetheless,  we  recognize  that  these 
costs  should  not  be  imposed  if  less 
costly  approaches  can  also  achieve 
increased  organ  donation.  In  discussing 
this  alternative  with  the  OPO  industry, 
we  have  been  advised  by  some  OPOs 
that  they  are  concerned  about 
implementing  such  a  system  because 
they  would  have  to  handle  a  large 
number  of  unproductive  refarrals.  That 
is,  of  the  approximately  1  million  deaths 
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annually,  only  about  12,000  to  15,000 
arepotential  otsan  donors. 

This  proposed  regulation  includes  the 
requirement  that  hospitals  report  all 
potential  donors  using  protocols  as 
defined  by  the  OPO.  This  alternative  has 
the  advantage  of  providing  suppixt  fior 
OPOs  in  deeding  with  low  refenal 
hospitals,  while  providing  a  great  deal 
of  ffisxibilify  for  OPOs  to  respond  to 
local  communify  situatioiu  and 
resource  limitations.  As  noted  above,  we 
solicit  comments  on  alternatives  th^t 
could  be  more  responsive  to  the 
national  organ  shortage.  We  are  also 
considering  whether  to  propose  in  the 
OPO  conditions  of  coverage  a 
performance  standard  that  could  be 
used  to  determine  the  extent  of  organ 
donations.  In  principle,  procedural 
standards  related  to  organ  procurement 
could  be  replaced  by  an  outcome 
standard  related  to  organ  recovery. 
Ho%vever,  since  we  are  not  clear  as  to 
how  to  design  or  implement  the  most 
coet-e£bctive.  low-cost  standard  we 
would  welcome  public  coounent 

We  are  aware  tnat  this  proposal,  by 
giving  the  OPO  responsibility  for 
definins  potential  organ  donors  and  the 
protoool  for  referring  such  donors  to  the 
OPO.  raises  questions  about  the  impact 
that  it  wHl  have  on  the  donation  and 
retrieval  of  a  variefy  of  tissues  that  are 
also  uaed  in  patient  care.  Tissue 
transplants  also  are  important 
procedures  that  improve,  and 
sometimes  Aave,  the  lives  of  recipients. 
It  is  our  expectation  that  hospitals. 
OPOb.  eye.  and  tissue  banks  will  worii 
cooperatively  and  effectively  to 
facuitate  and  enhance  both  organ  and 
tissue  donation.  We  recognize  that  there 
is  considerable  local  variation  in  how 
these  arrangements  are  cutrentiy  carried 
out  and  how  they  might  be  done  under 
our  proposed  changes.  We  will 
appreciate  receiving  comments  on  how 
these  proposed  changes  are  likely  to 
impact  on  tissue  donation,  as  well  as 
suggestions  on  what  measxues  we  could 
appropriately  take  to  nijnrimi*^  both 
tissue  and  organ  donation. 

Finally,  we  are  proposing  to  add  a 
new  requirement  that  specifies  that 
hospitals  work  cooperatively  with  the 
designated  OPO  in  educating  hospital 
staff  on  donation  issues,  reviewing 
death  records  to  improve  identification 
of  potential  donors,  and  nrnintniniwig 
patients  while  necessary  testing  and 
placement  of  potential  donor  organs 
take  place  (proposed  §482.110(c)(lKiv)). 
We  do  not  believe  this  requirement  is 
undidy  bmdensome  on  hospitals  since 
all  reasonable  hospital  costs  incurred 
with  respect  to  any  organ  procurement 
effort  are  paid.  To  further  the 
cooperative  efforts  between  hospitals 


and  OPOs,  we  are  also  proposing  to  add 
a  requirement  that  hospitals  must 
provide  requested  data  related  to 
patients  eligible  fcnr  transplantation 
either  direcUy  te  the  Department  or 
through  the  Organ  Procurement  or 
Transplantation  Network.  This 
requirement  is  explained  fiirther  in 
S  482.120  "Information  Man^ement". 
We  invite  comments  on  the  content  of 
this  new  requirement 

13.  Infection  Control  (§482.115) 

The  prasmt  requiraments  on  infection 
control  ($482.42)  were  promulgated  as 
a  sepante  COP  largely  due  to  the 
seriousness  of  the  problem  of 
Nosocomial  infections.  Nosocomial 
infectioiu  subject  patimts  to  significant 
additioiud  pain  and  risk,  prolong 
hospital  stays,  attd  lead  to  significant 
additional  costs  in  health  care  spending. 

We  propose  to  maintain  g  gepetate 
COP  on  infection  control  because  we 
believe  it  is  vital  for  protecting  patient 
health  and  aaCsfy.  We  propose  to  retain 
most  of  the  standards  under  the  currant 
OOP,  but  we  would  strengthen  its  focus 
by  requiring  hospitals  to  take 
appropriate  actiois  that  result  in 
improvement  when  problems  are 
identified  in  their  infection  control 
programs.  This  is  in  concert  with  the 
proposed  qualify  assessment  and 
performance  improvement  COP,  of 
which  infection  control  must  be  an 
integral  part 

The  proposed  infection  control 
condition  places  accountabilify  (m 
hospitals  to  prevent  control,  and 
investigate  infections  and 
communicable  diseases,  and  t^^m 
actions  that  result  in  improvements. 
However,  the  proposed  condition  allows 
flexibilify  for  hospitals  to  determine 
how  to  meet  these  objectives.  This 
includes  the  flexibilify  to  determine 
how  much  training  in  infisction  control 
is  necessary  for  die  hospital's  personnel. 

We  propose  to  delete  the  present 
requirement  that  the  hospital  maintain  a 
log  of  incidents  related  to  infections  and 
communicable  diseases.  In  keeping  with 
the  outcome-oriented  approach  of  this 
rule,  we  propose  that  the  hospital  must 
have  a  method  of  identifying  problems 
in  its  infection  control  program  and  take 
appropriate  actions  that  result  in 
improvement  Although  use  of  a  log 
may  be  one  method  to  identify 
problems,  we  do  not  intend  to  prescribe 
how  a  hospital  should  identify 
problems. 

We  considered  requiring  ho^itals  to 
meet  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  Occupational 
Safiefy  and  Health  Administration 
(OSHA)  standards  for  providing  an 
environment  to  avoid  sources  of 


infections  and  communicable  diseases. 
However,  such  a  requirement  would 
raise  questions  as  to  which  CDC  or 
OSHA  standards  must  be  met 
Moreover,  where  alternative  sets  of 
professionally  recognized  standards 
exist  we  do  not  wish  to  restrict  hoq>ital 
flexibilify  by  mnnrfBting  compliance 
with  a  particular  body  of  standards, 
llierefore,  we  are  not  mjin<i«iHT|g  th^ 
hospitals  follow  any  specific  set  of 
infection  control  guidelines;  howew, 
sudi  guidelines  are  published  by  CDC, 
the  Association  of  Practitioners  in 
Infection  Control  (APIC),  Um  American 
Hospital  Association  (AHA),  and  the 
jCAHO  and  are  available  as  rasomoes  oo 
inCsction  control  practices. 

We  also  considered  includii^  specific 
requirements  concerning  employee 
health  status  issues.  However,  we 
believe  the  hospital's  oblation  to 
protect  patients  from  employees  with 
communicable  disoasoi  is  covered  in 

the  proposed  language  that  states  Aat 
the  hoqpital  maintain*  an  effisctive 
infection  control  program  that  protects 
patimts  and  hospital  staff  by  preventing 
and  ccmtrolling  infacticms  and 
communicable  diseeses.  Adequate 
assessments  of  emplojree  health  status 
fall  under  this  'angiiagtt  as  part  of  the 
protective  responsibilities  of  tbe 
hospital. 

14.  Information  Management  ($482,120) 

We  propose  to  consolidate  current 
$482.24  "Condition  of  participatioii: 
Medical  ream!  services",  and  record 
requirements  in  several  other  COPs  into 
a  new  "Infocmation  man^ement"  OCX* 
which  would  reflect  the  increasing 
automation  and  integration  of  patient 
care  data.  This  new  OCH>  would  require 
that  a  hospital  maintain  an  information 
system  to  record,  communicate,  and 
measure  hospital  performance  in  order 
to  assure  that  patient  needs  are 
documented  and  met  The  information 
S]fstem  is  also  needed  to  support  the 
hospital's  qualify  assessment  and 
performance  improvement  program. 

The  condition  consists  oftwo 
standards.  In  both  standards,  we  have 
not  retained  many  current  process* 
oriented  requirements  concerning  how  a 
hospital  must  maintain  its  nodical 
records;  instead,  we  have  kept  only 
those  requirements  needed  for  accurate 
documentation  of  a  patient  stay  and  for 
qualify  assessment  and  pmformance 
improvement  purposes.  These 
requirements  should  help  ensure  that 
orders  are  communicated  and 
documented  accurately,  thus  reducing 
the  risk  of  errors  that  could  jeopardize 
patienta'  health  and  safefy. 

The  first  standard.  "Health 
Information  System",  focuses  on  patient 
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cara  and  outcomes.  First,  we  would 
require  the  hospital  to  maintain  clinical 
records  on  all  patients.  This 
requirement  not  only  implements  a 
specific  statutory  requirement  (section 
1861(eX2)  of  the  Act),  but  also  provides 
a  basis  for  the  quality  assessment  and 
performance  improvement  activities 
that  we  expect  will  lead  to  a  high 
standard  of  cara  for  all  patients.  We 
have  retained  the  current  record 
retention  requirement  of  5  years  because 
we  believe  aocaas  to  records  during  this 
period  is  essmitlal  to  protect  the  health 
and  safety  of  current  patients,  since 
r\tn<H«n«  may  well  need  the  details  of 
prior  traetment  to  asieai  and  treat 
current  conditions.  Five  years  has  been 
the  wtnttniiin  requirement  since  1986 
and  it  has  provea  to  be  a  dear, 
workable,  and  not  overly  burdensome 
standard. 

One  part  of  this  standard  on  which  we 
espedaUy  seek  comment  concenu  the 
autbenticatioo  of  record  entriee.  Under 
propoeed  §  482.120(aX5K  we  would 
consolidate  the  praeant  requirements  at 
S4S2.24(cXlXi)  and  (U)  ragarding 
authentication  crfsntrtes  in  the  medical 
leoord  to  st^e  that  all  entries  must  be 
legible,  dated,  and  authenticated  in 
written  or  electronic  form  by  whomever 
is  responsible  for  ordering  m  providing 
the  service.  We  are  proposing  to  delete 
the  current  requirement  at 
S482.23(cX2Xii)  on  verfad  orders 
because  we  believe  our  proposed 
requirement  at  S4a2.120(a)(S)  would 
cover  authendcation  of  verbal  ordaia. 
Ttte  pnsent  requirement  at 
§  4«2.24(cXlXii).  which  states  that 
authentication  may  include  signaturea. 
written  initiab  or  computer  entry, 
would  also  be  deleted.  Although  these 
are  accepted  standards  of  practice,  we 
do  not  believe  it  is  necessary  that  the 
regulations  include  this  level  of 
prescriptive  detaiL 

We  are  seeking  comment  from  as 
broad  a  range  of  interests  ss  possible  on 
the  issue  of  authentication  of  medical 
record  entries.  We  recognise  that  there 
is  a  strong  interest  in  the  hoepital 
industry  in  modifying,  if  not 
eliminating,  the  requirement  for 
authentication,  because  of  questions 
shout  whether  authentication  adds 
value  to  the  quality  of  the  medical 
record,  especially  when  the 
countersignature  comes  sfter  the  service 
has  been  delivered  to  the  patient. 
However,  others  believe  that  absence  of 
authentication  leads  to  questions  of 
accountebiUty.  Therefore,  we  request 
comment  and  suggested  language,  as 
appropriate,  on  tms  issue. 

Regarding  the  iasue  of  verbal  orders, 
the  present  requirement  at 
S4a2.23(cX2Xii)  statM  that  verbal  ordws 


must  be  signed  or  initialed  by  the 
prescribing  practitioner  as  soon  as 
possible.  We  invito  comment  on  the 
issue  of  whether  a  timeframe  should  be 
specified  for  signing  verbal  orders.  We 
believe  that  many  States  have  laws 
governing  timeframes  in  which  verbal 
orden  must  be  signed^  therefore  a 
Federal  specification  may  not  be 


Currently,  transplant  centers  report 
date  to  the  Organ  Procurement  and 
Transplantetion  Network,  the  Scientific 
Registry,  and  organ  procurement 
organizations  reganung  the  disposition 
of  organs  msde  available  for  transplant 
These  data  include  informadon 
regarding  patients  waiting  for 
transplanta,  information  on  thoee  who 
have  received  a  transplant,  follow-up 
data  on  patients  who  nave  received  a 
transplant,  and  information  on  those 
offared  an  organ  for  transplant  but 
declining  to  use  the  organ  at  the  time. 
Moreover,  the  information  submission  is 
voluntary  on  the  part  of  the  tmnsplant 


For  the  most  part,  this  systam  of 
information  excmange  haa  wrorked  very 
welL  However,  firom  time  to  time,  some 
concerns  have  ariaen  regarding  the 
voluntary  nature  of  the  date  submission, 
ownership  of  the  date,  and  public  accees 
of  the  informatioa.  in  an  eChtt  to 
overcome  any  confusion  surrounding 
this  information  system  and  to  assure 
that  all  facilities  submit  appropriate 
date  timely,  we  era  proposing  to  include 
a  provision  in  section  482.120, 
Information  management,  related  to 
transplantetion  data. 

Specifically,  we  are  proposing  to  add 
a  requirament  that  hospitals  that 
perform  tiansplante.  whethar  they  an 
approved  by  Medicare  for  cuweiage  of 
the  transplant  or  not.  must  provide 
requested  date  related  to  patianta 
eligible  for  transplantetion  either 
directly  to  the  Department  or  through 
the  Organ  Procurement  and 
Transplantetion  Network.  The  proposal 
darlflea  that  data  submission  is  no 
longer  voluntary,  but  is  s  requirement 
for  the  hospital's  participation  in  the 
Medicare  program. 

We  believe  there  is  authority  in  both 
section  1861(eX9)  and  section  1138  of 
the  Act  for  this  requirement  Pint, 
section  1861(eX9)  provides  Uiat  die 
Secretary  may  require  hoepitals 
participating  in  the  Medicare  program 
"to  meet  such  other  requiremente  that 
the  Secretary  finds  necessary  in  the 
intereeto  of  the  health  and  safety  of 
individuals  who  are  furnished  services 
in  the  institution."  When  we  determine 
whether  hospitals  are  fit  for  inclusion 
(or  continued  indiision)  in  the  Medicare 
program,  wre  have  an  interest  in 


knowing  how  well  the  hospital  is 
performing  the  full  range  of  servicee  it 
provides  to  its  patients.  A  hospital's 
history  with  respect  to  the  transplant 
services  it  provides  is  one  area,  among 
many,  that  helps  tell  us  whether  the 
institution  is  providing  high  quali^ 
services  in  the  safe  and  healthful 
environmeirt  the  statute  requires,  and 
we  believe  that  reviewing  date  from  this 
area  of  operation  is  no  less  useful  lot 
this  purpose  than  evaluating  other 
surgical  or  care  areas  of  the  hospital. 
Second,  section  1138  reqidres  hospitals 
to  abide  by  the  rules  and  reqidremente 
of  the  Oigjim  Procurement  and^ 
Transplantation  Networks  ((MTNs). 
Where  OPTNs  require  hospitab  to 
furnish  the  kind  of  date  addieaeed  in 
this  proposed  rule,  hospitals  would  be 
obligited  to  provide  it 

The  second  standard  in  the 
bsfoimation  Maiiagnninnt  OOP, 
"Management  of  the  Information 
Systems",  contains  requiremaota  on  tba 
integrity,  effectivenees.  confldenriality, 
and  security  of  the  hospital's  date 
systems  that  an  similar  to  currant 
requiremente  shorn  of  thair  proceee- 
oriantad  details.  We  are  also  proposing 
in  this  standard  to  expand  the  currant 
raquiremant  in  S  482.25(bXa).  which 
dlscusaes  the  disawmlnation  of  a 
petient's  drug  profile  to  the  hoqiital's 
professional  stafL  We  propoee  building 
on  this  to  require  that  all  medical 
information  on  a  patient  be  available  to 
all  authorized  profsaaional  staff  who 
provide  medical  care  to  the  patient  Tlds 
is  consistent  with  the  emphasis  on  an 
intardisciplinary  plan  of  cara  for  each 
patient  and  an  integrated  approadi 
towards  a  patient's  needs.  Iwth  of  which 
depend  on  practitioners  having  aocunto 
and  current  information  to  deliver 
appropriate  and  i 


15.  Human  Raaourcea  (§482.125) 

Currant  regulations,  whidi  are 
organized  on  a  depertm«nt-by- 
departnssnt  basis,  contain  scattered 
requiremente  concerning  the 
qualifications  and  numerical  staffing 
standards  for  nursing  and  other  hospital 
staff,  and  for  doctors  of  medicine  or 
osteopathy  and  other  practitionen  with 
privileges  to  treat  hospital  patients.  For 
example,  there  is  a  separate  condition 
on  medical  staff  at  §  482.22.  and  several 
OOPs.  including  nursing  services 
($482.23).  medical  record  services 
($482.24).  pharmaceutical  services 
($  482.25).  and  others,  contain 
requiremente  for  screening  and 
credentialling  of  medical  staff  memben 
and  for  employment  of  (or  contracting 
with)  adequate  numbers  of  qualified 
nursing  ^"«^  other  nonp^ytirt*"  staff. 
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Under  the  integrated, 
interdisciplinary  approach  inherent  to 
these  proposed  regulations,  we  are 
consolidating  these  scattered  references 
into  a  single  condition  of  participation 
on  human  resources.  The  overall  goal  of 
the  new  proposed  COP  would  be  to 
ensure  that  all  hospital  areas  are  staffed 
with  sufficient  qualified  personnel  to 
meet  the  needs  of  the  hospital's 
patients.  We  also  propose  to  eliminate 
many  process-oriented  requiremente.  in 
partictilar  those  currenUy  set  forth  in 
$$  482.12(a)  and  482.22.  relating  to  the 
composition,  organization,  and  conduct 
of  a  hospital's  medical  staff.  Although  a 
process-oriented  requirement,  we  have 
retained  the  current  requirement  that 
the  medical  staff  operate  under  bylaws 
because  section  1861(eK3)  of  the  Act 
e^mlicitly  requires  them. 

tn  proposing  these  changes  to  the 
current  medical  staff  requiremente.  we 
do  not  intend  to  discount  the  value  to 
a  hospital  of  having  a  carefully  selected 
and  well-oiganized  medical  staff.  On  the 
contrary,  we  believe  it  is  self-evident 
that  the  medical  staff  has  a  critical  role 
in  ensuring  that  high  quality  cara  is 
delivered  consistenUy  and  that  any 
hazards  to  patiente  are  promptly 
detected  and  eliminated.  However, 
individual  hospitals,  their  employees  or 
contracton.  and  the  professionals  who 
have  been  granted  practice  privileges 
may  choose  to  have  medical  staff 
functions  performed  in  a  variety  of 
appropriate  ways,  and  we  do  not  believe 
it  is  necessary  to  prescribe  to  a  hospital 
what  the  composition  or  organization  of 
ite  medical  staff  should  be.  For  example, 
existing  $  482.12(a)(7)  has  been 
interpreted  by  some  to  prohibit 
hospitals  from  requiring  specialty  board 
certification  or  eligibility  as  a  necessary 
condition  for  medical  staff  membership. 
However,  there  is  considerable 
disagreement  between  hospitals  and 
physicians  as  to  whether  board 
certification  or  eligibility  is  an 
Important  indicator  of  professional 
competence.  In  view  of  this  diversity  of 
opinion  and  absent  any  indication  that 
the  quality  of  care  would  decline  if  the 
current  requirement  were  deleted,  we 
are  proposing  to  eliminate  the  current 
requirement  and  to  allow  each  hospital 
to  determine,  in  consultation  with  its 
medical  staff,  whether  requiring 
certification,  fellowship,  or  membership 
in  a  specialty  body  or  society  would 
enhance  the  quality  of  care  for  the 
hcMoital's  patiente. 

Tne  proposed  new  condition  consiste 
of  three  standards  that  support  the 
COP'S  aim  that  the  hospitalbe  staffed 
with  sufficient  qualified  personnel.  The 
fint  of  these  has  to  do  with  the 
qualifications  of  those  individuals  who 


furnish  health  care  services  to  patiente 
of  the  hospital.  We  wish  to  emphasize 
that  the  requirement  would  apply  to  all 
such  persons,  whether  or  not  they  are 
employed  or  compensated  by  the 
hospital  and.  if  they  are  compensated, 
without  regard  to  whether  they  are 
salaried  employees  or  contractors.  The 
standard  also  applies  to  those  separately 
licensed  practitioners,  such  as  docton 
of  medicine  or  osteopathy,  who 
typically  practice  independendy  and 
bill  patients  or  their  insurers,  rather 
than  the  hospital,  for  their  services. 

This  proposed  standard  reflecte  our 
view  that  the  conditions  of  participation 
should  not  prescribe  specific  Federal 
personnel  qualifit»tion  requiremente  for 
nonphysician  personnel,  or  attempt  to 
limit  or  specify  the  functions  they  may 
perform,  unless  the  Medicare  stetute 
requires  us  to  do  so.  We  believe  this  is 
the  best  course  of  action  for  several 
reasons.  Firat  most  States  have  in  effect 
laws  and  regulations  governing 
licensure  and  scope  of  practice  bu 
health  care  vrotkm.  We  believe 
individual  hospitals  and  their  medical 
staffs,  working  within  the  context  of 
applicable  State  law  and  regulations,  are 
best  able  to  determine  whi^  personnel 
to  use  and  how  to  use  them.  Moreover, 
the  emphasis  of  the  proposed 
requinonente  in  this  area,  as  in  other 
areas  affected  by  these  regulations,  is 
not  on  whether  staff  have  specific 
credentials  or  were  selected  under 
formalized  procedures,  but  on  whether 
the  outcome  of  the  hospital's  staffing 
practices  is  the  delivery  of  safe,  high 
qualify  care. 

We  recognize  that  there  may  be  some 
cases  in  which  the  absence  of  any  State 
requiremente  for  a  category  of  hospital 
worker  in  a  particidar  Stete  may  mean 
that  no  specific  credential  is  required 
for  performance  of  the  function  in  that 
Stete.  However,  the  hospital  would 
remain  obligated  under  proposed 
§  482.125(a)  to  ensure  that  personnel  are 
qualified  to  provide  or  supervise 
services,  and  would  be  fiilly 
accoimtable  imder  this  section  as  well 
as  under  other  relevant  parts  of  the 
regulations  (such  as  §  482.20,  Patient 
Care)  for  the  qualify  of  care  provided. 
Individual  hospitals  are  free  to  develop 
their  own  specific  credential 
requiremente  if  they  believe  that  doing 
so  is  in  the  best  interest  of  their  patiente. 

In  addition,  we  note  that  among  the 
resources  a  hospital  has  in  acquiring 
and  maintaining  qualified  staff  is  the 
National  Practitioner  Data  Bank,  which 
was  authorized  by  the  Health  Care 
Qualify  Improvement  Act  (HCQIA)  of 
1986  (Pub.  L.  99-660).  The  HCQIA 
reqiures  that  hospitals  request 
information  from  the  National 


Practitioner  Data  Bank  at  the  time  a 
physician,  dentist  or  other  health  care 
practitioner  applies  for  a  position  on  ite 
medical  staff  (courtesy  or  otherwise)  or 
for  clinical  privilmes  at  the  hospital; 
and  every  2  years  (biennially)  on  all 
physicians,  dentists,  and  other  health 
practitioners  who  are  on  ita  medical 
staff  (courtesy  or  otherwise)  who  have 
clinicaJprivileges  at  the  hospital. 

The  riCXilA  requires  that  hospitals 
report  to  the  National  Practitioner  Data 
Bank  all  professional  review  actions, 
based  on  reasons  related  to  professional 
competence  or  conduct  adversely 
affecting  clinical  privileges  of 
physicians  and  dentiste  hn  a  period 
longer  than  30  days;  or  vpluntary 
surrender  or  restriction  of  clinical 
privileges  for  physicians  and  dentiste 
while  under,  or  to  avoid,  investigation. 

We  recognize  that  some  may  ask 
whether  the  hospital's  responsibilify  to 
use  qualified  pmsonnel  is  sufficient  to 
assure  that  qualified  staff  are  used  in 
Stetes  with  weak  liceiuure  programs 
and.  in  such  States,  whether  Medicare 
should  imoose  additional  requiremente 
or  undertaike  a  largw  role.  Therefore,  we 
specifically  invite  public  commente  on 
this  issue  especially  with  r^ards  to 
specffic  examples  where  Stetes  have 
weak  or  no  licensure  requiremente  for 
hospital  health  professions.  We  hope 
that  commenters  who  believe  Medicare 
should  issue  additional  requiremente 
would  offer  specific  suggestions  and  any 
available  empirical  date  to  support  such 
sujmestions. 

Ine  second  proposed  standard. 
"Staffing  (S  482.125(b)).  retains  all  of  die 
nurse  staffing  requiremente  in  current 
regulations  at  §  482.23(b)  that  are 
essential  to  the  professional  role  and 
importance  of  nurses  in  a  hospital.  Of 
the  six  requiremente  in  this  standard, 
the  fint  two  are  general  in  nature  and 
the  remaining  four  deal  with  specific 
nursing  needs.  Under  the  first 
requirement  a  hospital's  staffing  must 
reflect  the  volume  of  patiente.  patient 
aciufy.  and  intensify  of  the  services 
provided  to  ensure  desirable  patient 
care  outcomes.  To  enforce  this 
requirement,  and  because  we  are 
concerned  about  an  apparent  trend  in 
the  country  toward  reductions  in 
hospital  nurse  staffing,  we  also  propose 
as  a  second  requirement  that  a  hospital 
must  develop  and  use  consistenUy  an 
explicit  process  to  determine  on  an 
ongoing  basis  the  level  of  nursing  staff 
(including  registered  nurses,  licensed 
practical  nurses,  and  nursing  assistante) 
needed  to  effectively  implement  the 
general  requirement  for  appropriate 
staffing.  This  methodology  and  evidence 
of  ite  use  in  meeting  the  nursing  staffing 
needs  of  the  patiente  must  be  available 


66750  Fadaral  Ragtoter  /  Vol.  92.  No.  244  /  Friday.  December  19.  1997  /  Proposed  Rules 


for  public  inspection.  We  m  intarasted 
in  receiving  comments  on  this  propoeel. 
specifically: 

(1)  Is  this  procese-oriented 
requirement  needed  and  is  it  strongly 
predictive  of  the  desired  quality 
outcomes  one  would  associate  with  the 
proposed  staffing  requirement  at 

8482.125(bMl)7 

(2)  If  not.  are  there  other  requirements 
(such  as  specific  numerical  ratios)  that 
would  better  achieve  the  desired 
outcomes? 

The  third  requirement  under  the 
staffing  standard  is  that  a  hospital 
maintain  24-hotir  registered  nurse 
coverage  if  it  does  not  have  a  waiver  in 
effect  under  42CFR  405.1910(c). 
Twenty-four  hour  nursing  coverage  is 
required  under  section  1861(eMS)  of  the 
Act.  and  thus  we  are  continuing  to 
include  this  raqulrament  The  remaining 
three  requirements  under  this  staffing 
ftandard  discuss  the  availability  of 
Mflstered  nurses  for  bedside  care,  the 
leeponsibility  of  a  registered  nurse  for 
rn^iMiging  nmsing  care  for  patients, 
adherence  of  nurses  to  hospital  polidee 
and  procedures,  and  hospital 
management  of  nonemployee  nursing 
poisonnel.  We  racotpixe  that  some  of 
the  other  nurse  staffing  requirements  are 
praacripdve  and  proceas-oriented.  but 
we  believe  that  they  help  ensure 
adequate  staffing  levels  in  hospitals.  We 
welcome  comments  on  how  theae 
requirements  could  be  revised  or 
simplified  without  )eoperdizing 
attainment  of  this  goal. 

The  third  proposed  standard  is 
"Education.  Tiaining  and  Performance 
Evaluation"  (S  482.125(d)).  The 
education  and  training  sections  are 
intended  to  ensure  that  hospital  staff  are 
awaie  of  their  job  responsibilities  and 
capable  of  meeting  them,  and  that 
reassigned  persoouel  receive  the 
Ofientation  or  training  needed  to  help 
them  adapt  to  new  or  additional  job 
demands.  We  im»p**— *—  that  under  this 
standard  the  hospital  would  be 
responsible  only  for  ensuring  that  the 
iiuttvidual  adeipialely  knows  the  nature 
of  his  or  her  spedflc  job  duties  in  the 
hospitaL  The  individual  would 
continue  to  be  respcmsible  for  his  or  her 
own  bMic  profaasional  education,  and 
for  any  r""**""*"fl  education  needed  to 
retaiJa  licensure  or  professional 
certification,  unless  the  hospital  chooses 
to  assume  this  responsibility  as  part  of 
a  compensation  or  inceBtiye 
arrangement 

The  second  part  of  this  standard 
requires  that  all  personnel  who  fiimish 
health  care  services  in  the  hospital 
demonstrate  in  practice  the  skills  and 
techniques  necessary  to  perform  their 
assigned  duties  and  responsibilities. 


While  we  believe  that  process 
requirements  that  focus  on  providing 
training  and  education  to  those  who 
provide  care  and  services  in  the  hospital 
are  predictive  of  positive  outcomes  and* 
satisfaction  for  patients  (and  protection 
from  negative  outcomes),  we  also 
believe  that  the  real  outcome 
expectation  of  the  requirements  is 
tetlected  in  the  demonstrated  skills  and 
techniques  staff  actually  use  on  a 
routine  basis.  This  is  why  we  are 
proposing  that  all  personnel  furnishing 
health  care  services  (which  would 
include  hospital  employees,  contractors, 
and  individuals  woning  under 
arrangements)  demonstrate  in  routine 
practice  the  skills  and  techniques 
necessary  to  perform  their  jobe. 

Such  a  requirement  closes  the  training 
and  education  loop.  It  is  not  enough  for 
the  hospital  to  demonstrate  that 
individuals  have  received  training,  or 
how  much  training  has  been  oflsred  and 
provided.  For  effective  patient  can,  it  is 
critif^  that  when  the  staff  perftmn  their 
duties,  they  actually  use  the  necessary 
skills  and  techniques  they  have  been 
taught  to  do  their  jobs  correctly.  For 
example,  every  hospital  employee  who 
comee  into  contact  with  patienta  is 
taught  infaction  control  techniques,  ooa 
of  which  is  hand  washing  in  between 
patient  contacts.  If  a  surveyor  observes 
staff  who  do  not  wash  their  hands 
between  patient  contacta.  it  is  of  little 
value  that  the  hospital  can  show  that 
staff  «rete  tatnht  to  wash  their  hands. 
One  of  the  tuS*  of  the  survey  process 
will  be  to  determine  if  a  lapse  in 
performance  is  simply  an  isolated 
tailure  of  one  employee  (although  that 
can  be  so  serious  as  to  poae  a  tfajreat  to 
patient  healUi  and  safety)  or  if  it 
represento  a  systemic  failure  posing  a 
widespread  danger.  Regardless,  this 
raquiiement  poees  no  extraordinary 
burden  on  the  hospital,  since  the 
performwice  expectation  of  all  staff — 
especially  those  who  direcUy  or 
indirecdv  serve  petient  needs — Is  that 
they  perfonn  their  duties  competentiy 
and  efficienUy.  This  outcome-oriantwi 
requirement  simply  makes  explicit  this 
expectation. 

16.  Physical  Environment  (§482.130) 

We  propose  to  replace  the 
reqiiirementa  on  physical  environment 
now  at  §  482.41  with  a  new  physical 
environnwnt  OOP  that  would  requira  in 
general  that  a  hospital  maintain  a 
physical  environment  that  is  free  of 
hyg«r><«  for  patients.  The  cvurent 
requirements  consist  of  three  safety 
standards  containing  separata 
lequirementa  for  buildings,  life  safety 
from  fire,  and  facilities.  Each  of  these 
standards  contains  requirementa  on  the 


process  of  implementing  safety 
standards  as  well  as  the  physical 
structures  and  property  that  must  be 
available  in  the  hoepital. 

Based  on  our  experience  with 
applying  these  current  requirementa  and 
suggestions  from  the  perties  involved  in 
the  development  of  these  proposed 
hospital  conditioiu,  we  are  proposing  to 
reorganize  these  requirements  into  two 
physical  enviroiunent  standards  and  a 
separate  CX3P  for  life  safety  issues,  as 
tiJiKT^iffati  below.  We  believe  this 
reorganization  emphasizes  the  role  of 
physical  structures  and  property  in 
ensuring  the  delivery  of  hi^  quality 

care. 

In  the  fint  proposed  standard.  "Safoty 
management"  (§  482.130(a)).  we  have 
set  forth  four  requirementa  that  we 
believe  are  fundamental  to  efEective 
nianagement  of  a  hospital's  physical 
envinHunent  These  include  preventing, 
reporting,  and  correcting  threetening 
situations,  equipment  failures,  and 
actual  incidento  that  involve  injury  to 
patienta  or  that  involve  damage  to 
property.  Also,  we  believe  proper  safety 
i¥»Mi«|jmnniit  should  inrb""  a 
requirement  that  a  hoepital  must  have 
an  emergency  preparedness  system  to 
respond  to  power  fdhires.  natural 
disMtars.  or  other  eeiaigaicies  that 
disrupt  the  hospital's  ability  to  provide 
care.  We  have  chosen  not  to  prescribe 
the  frequency  of  reporting  safety 
initiatives,  such  as  quarterly  reports  to 
the  governing  body,  because  «ve  believe 
the  wide  range  of  hospital  structuies 
and  property  requires  each  hospital  to 
define  iU  own  internal  reporting 
practices.  We  considered  specifying 
which  personnel  should  be  responsible 
far  safisty  managsment  initiativee.  but 
we  believe  no  staff  should  be  exempt 
from  ensuring  that  the  hospital 
environment  is  free  of  hazards.  We  also 
believe  hospitals  commonly  employ 
safety  engineen  and  othen  who  contact 
all  types  of  personnel  when  designing 
uxd  maii^inn  safety  initiatives. 

The  seooDd  proposed  standard, 
"Physical  Ptaotand  Equipment" 
(S  482.130(b)).  combines  tbree  cnrrant 
general  requirementa  for  a  hospital's 
physical  structures  and  property,  but 
does  not  include  the  level  of  detail  in 
current  regulations.  (For  example,  a 
requtremeat  concerning  the  location  of 
diagnostic  and  therapeutic  facilities  has 
been  deleted.)  The  requirementa  simply 
state  that  there  must  be  proper  storage 
and  dispofl  of  trash  and  medical  waste, 
proper  temperature  control,  light  and 
ventilation  throughout  the  hoepital. 
adequate  powerTught,  gas  and  water  for 
patient  care  during  emergencies,  and 
that  equipment  used  for  patient  care 
services  must  be  properly  maintained. 
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The  inclusion  of  medical  waste  and  air 
exchanges  is  new.  These  items  reflect 
health  and  safety  concerns  in  recent 
years  over  unsafe  medical  waste 
disposal,  the  proper  care  of  tuberculosis 
patients,  and  the  prevention  of  airborne 
particles  and  bacteria  in  hospitals, 
concerns  which  led  to  the  publication  of 
CDC  guidelines  on  the  disposal  of 
medical  waste  and  the  prevention  of 
transmission  of  mycobacterium 
tuberculosis  (see  Occupational  Exposure 
to  Bloodboroe  Pathogens,  56  FR  64004, 
December  6. 1991  (Final  Rule),  and 
Preventing  the  Transmission  of 
Mycobectwium  Tuberculosis  in  Health 
Care  Facilities,  59  FR  54242.  October  28. 
1994  (Notice).  The  requirement  on 
maintaining  equipment  is  a 
consolidation  of  several  references  in 
the  current  regulations. 


17.  Life  Safety  From  Fire  ($482,135) 

The  Ufe  Safety  Code  (LSC)  developed 
by  the  National  Fire  Protection 
Association  serves  as  the  basis  for  many 
Federal,  State,  and  local  fire  safety 
regulations,  including  those  contained 
in  the  Medicare  conditions  of 
participation  for  hospitals.  The  LSC  is  a 
nationally  recognized  standard  that 
includes  fire  protection  requirementa 
necessary  to  protect  patienta  and 
residenta  in  health  care  fecilities. 
Designed  to  provide  a  reasonable  degree 
of  safety  from  fire  and  similar 
emergencies,  the  LSC  covers 
construction,  fire  protection,  aiul 
occupancy  features  needed  to  minimjgp 
danger  to  life  from  fire,  smoke,  and 
fumes.  The  code  may  be  applied  to  both 
new  and  existing  buildings.  The 
National  Fire  Protection  Association 
revises  the  LSC  periodically  to  reflect 
advancementa  in  fire  protection. 

In  the  current  hospnal  COPs.  the 
ph)rsical  enviroiunent  COP  includes  a 
standard.  "Ufe  safety  bom  fire,"  that 
requires  that  hospitals  comply  with  the 
1965  edition  of  Uie  Life  Safety  Code 
(S482.41(bMl)).  Section  482.41(bHlMi) 
then  seta  forth  a  "grandfather"  clause 
specifying  that,  under  certain 
circumstances,  a  hospital  that  originally 
complied  with  the  1967  or  1981  edition 
of  the  LSC  hospitals  may  be  considered 
to  be  in  compliance  with  the  life  safety 
standard.  The  existing  regulations  also 
provide  that  HCFA  may  waive  specific 
provisions  of  the  LSC  that  would  result 
in  unreasonable  hardship  upon  a 
facility,  as  long  as  the  waiver  has  no 
adverse  effect  on  patient  health  and 
safety.  In  addition,  the  regulations 
permit  a  hospital  to  meet  a  fire  and 
safety  code  imposed  by  State  law  if 
HCFA  finds  that  the  State-imposed  code 
adequately  protecta  patienta  in 
hospitals. 


In  the  proposed  hospital  COPs,  we 
would  continue  to  incorporate  the  LSC 
by  reference.  However,  in  order  to  stiBss 
the  importance  of  fire  safety  standards 
for  patient  health  and  safety,  we 
propose  to  establish  a  separate 
condition.  "Life  safety  from  fire."  at 
proposed  §  482.135.  We  also  propose  to 
update  this  requirement  to  specify  that 
hospitals  must  meet  the  1994  edition  of 
the  LSC.  with  no  "grandfethering" 
under  any  of  the  earlier  codes.  However, 
we  are  also  currenUy  considering 
adoption  of  the  later  1997  edition  of  the 
LSC  instead  of  the  1994  edition.  We 
welcome  commenta  on  the  proposed 
adoption  of  the  1997  edition  also  and 
will  address  this  issue  in  the  final  rule 
for  this  proposed  nde. 

We  consider  compliance  with  the  LSC 
to  be  essential  to  the  safety  of  patienta. 
As  noted  above,  however,  compliance 
with  the  LSC  currentiy  is  a  standard 
within  the  existing  Physical 
Enviroiunent  condition  of  participation. 
The  surveyor  that  inspecta  a  hospital  for 
LSC  purposes  often  works  separately 
from  the  teem  that  condncto  the  rest  of 
the  hoepital  survey,  including  those 
portions  of  the  survey  that  involve  other 
physical  environment  issues.  When  the 
LSC  surveyor  determines  that  the  LSC  is 
not  met.  the  entire  Physical 
Environment  OOP  is  found  to  be  out  of 
compliance.  In  practice  then,  the  LSC 
standard  essentially  is  treated  as  a 
condition  level  requirement.  Therefore, 
we  believe  that  establishing  a  separate 
OOP  for  the  Life  Safiaty  Code  would 
accxirately  reflect  ite  importance  for 
patient  health  and  safety. 

We  are  proposing  to  adopt  the  1994 
edition  of  the  LSC  because  we  believe 
that  it  provides  the  highest  available 
level  of  protection  for  patients  and  staff 
in  hospitals,  with  littie  or  no  additional 
burden  to  providers  in  existing  facilities 
and  at  a  lower  cost  in  new  construction. 
The  1994  edition  of  the  LSC  contains 
distinct  seta  of  requirementa  for  new 
construction  and  existing  facilities. 
Newly  constructed  health  care  facilities 
must  have  automatic  sprinklers 
throughout,  allowing  them  to  meet 
somewhat  less  rigorous  standards  in 
other  areas.  For  example,  under  the 
1994  LSC.  exita  may  be  150  feet  apart 
rather  than  100  feet,  interior  finish  may 
be  Class  C  rather  than  Class  B.  Thus,  it 
may  actually  cost  less  to  construct  a 
new  building  in  conformance  with  the 
1994  LSC  than  under  the  1985  LSC. 

The  1994  LSC  does  not  impose  any 
additional  requirementa  for  existing 
buildings  beyond  those  specified  in  the 
1985  LSC.  Thus,  an  existing  hospital 
that  is  in  compliance  with  the  1985  LSC 
would  not  have  to  make  any  changes  to 
come  into  compliance  with  the  1994 


LSC.  Only  hospitals  that  still  comply 
only  with  the  1967  LSC  may  require 
some  additional  features  to  achieve 
compliance  with  the  1994  I.SC.  For  such 
hospitals,  we  believe  it  is  inappropriate 
to  require  compliance  with  a  code  that 
relies  on  outmoded  fire  protection  . 
methods.  We  note  that  we  are  proposing 
to  retain  both  the  waiver  provision  finm 
the  existing  regulations  and  the 
provision  permitting  use  of  a  State  code 
if  IKFA  finds  that  it  adequately  protecta 
patienta,  which  should  ensure  that 
hospitals  that  can  demonstrate  an  ability 
to  protect  petient  health  and  safety  are 
not  faced  with  unreasonable  burdens  to 
comply  writh  the  LSC  requirementa. 

18.  Blood  and  Blood  Product 
Transfusions  (§482.140) 

We  propose  establishing  tfds 
requirement  as  a  separste  COP  because 
of  ite  importance  for  patient  health  and 
safety.  The  transfusion  of  blood  and 
blood  producta  requires  a  high  d^ree  irf 
coordination  between  medical  and 
nursing  staff.  Therefore,  it  is  critical  that 
a  hospital  demonstrate  practices  that 
ensure  safe  and  accurate  transfusions 
with  a  minimum  of  tiansfusion-reUted 
reactions. 

Currmtiy,  specific,  process-oriented 
requirementa  for  pre-transfiision  testing 
of  blood  and  blood  producta  are  set 
forth  at  42  CFR  Part  493  (§§  493.1271, 
493.1273,  493.1275,  493.1277,  493.1279, 
493.1283,  and  493.1285).  We  considered 
proposing  to  include  all  these  CLIA 
requirementa  in  the  hospital  OCH*s  as 
well  as  requirementa  for  transfusions, 
maintaining  the  same  degree  of 
prescriptiveness.  However,  we  believe 
that  the  transfusion  COP  should 
incorporate  the  same  approach  used  in 
the  rest  of  the  propcMed  nde,  diat  is,  a 
balanced  approach  that  combines 
HCFA's  and  the  hospital's  responsibility 
to  ensure  that  essential  health  and  safety ' 
standards  are  met  Moreover,  many  of 
the  requirementa  set  forth  under  part 
493  are  already  stated  broadly  in  the 
proposed  hospital  COPs.  For  example, 
the  requirement  that  transfusion 
fecilities  are  administered  only  by 
qualified  personnel  already  appears  in 
general  terms  in  the  proposed  rule  at 
§482.125,  Human  Resources.  Likewise, 
the  requirement  that  blood  and  blood 
producta  be  stored  imder  appropriate 
conditions,  including  proper 
temperature,  is  implicit  in  §482.130, 
Physical  Environment. 

Therefore,  we  are  proposing  under 
§  482.140  a  new  OOP  on  blood 
transfusions  that  would  require  that 
hospitals — 

(1)  Have  procedures  for  averting, 
responding  promptiy  to,  investigating, 
tracking,  and  reporting  blood 
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transfusion  reactions  to  the  labotatory 
and.  as  appropriate,  to  Federal  and  State 
authorities;  and 

(2)  Take  appropriate  measores  to 
ensure  the  positive  identification  of  the 
blood  or  blood  product  and  the 
recipient,  that  blood  and  blood  products 
are  stored  at  the  appropriate  conditions, 
including  temperature,  to  prevent 
deterioration,  and  that  blood  and  blood 
products  are  readily  accessible  to  the 
appropriate  medical  and  nursing  staff. 

As  noted  above,  we  have  included 
these  requirements  because  they  are 
essential  to  patient  safety. 

19.  Infectious  Blood  and  Blood  Products 
(§482.145) 

This  condition  specifies  the  steps 
hospitals  must  take  when  they  become 
aware  that  they  have  administered 
potentially  HIV  (human 
immunodeficiency  virus)-positive  blood 
or  blood  products  to  a  patient  These 
requirements  restate  without  change  the 
requirements  in  existing  §  4a2.27(c). 
Potentially  infectious  blood  and  blood 
products,  which  were  set  forth  in  our 
September  9, 1996  final  rule  (61  PR 
47423).  Because  these  requirements 
«vere  so  recently  established  through 
notice  and  comment  rulemaking,  and 
would  merely  be  redesignated  under 
this  proposed  rule,  we  sre  not  accepting 
comments  on  this  section. 

20.  Utilixation  Review  (§462.150) 

We  propoae  to  maintain  the  present 
utilizaUon  review  (UR)  COP  as  presently 
set  forth  in  §  482.30.  We  believe  this  is 
appropriate  because  when  the  ciurent 
UR  COP  was  revised  in  1986  (51  PR 
22010),  we  strove  to  delete  overly 
burdensome  reqidrements  and  reflect 
'only  the  statutory  obligations  of 
hospitals  for  uttlixation  review.  These 
obligations  have  not  changed  since  that 
time. 

Since  all  Medicare-participating 
hospitals  must  have  an  agreement  with 
the  UtilizaUon  and  Quality  Control  Peer 
Review  Or^nization  (PRO)  in  the  State 
in  which  the  hospital  is  located  as  a 
condition  of  payment  in  accordance 
with  the  legiUations  at  §  466.86(b).  PRO 
review  ectivitiea  fulfill  the  UR 
requirements  for  hospitals.  Therefore, 
the  UR  COP  has  limited  applicability  in 
the  survey  process.  However,  in  unusual 
cases  where  a  PRO  does  not  in  fact 
peifoim  review  proviiled  for  in  its 
contract  with  the  hospital,  theee 
regulations  %«rould  ensure  that  the 
provisions  of  sections  1861(eM6)  and  (k) 
of  the  Act  concerning  utilization  review 
can  be  applied. 


21.  Provider  Agreement — Surveyor 
Access  to  Provider  Records  (§  489.53) 
In  addition  to  the  changes  deacribed 
elsewhere  in  this  document,  which 
would  affect  only  hospitals .  we  propose 
to  add  a  new  provision  that  would 
apply  to  all  providers  participating  in 
Medicare.  Under  this  new  provision, 
which  would  amend  our  provider 
agreement  regulations  at  42  CFR  489.53. 
HCFA  would  be  authorized  to  terminate 
a  provider's  participation  in  Medicare  if 
the  provider  refused  to  allow  access  to 
iU  facilities,  or  examination  of  its 
opentioiu  or  records,  by  or  on  bdialf  of 
HCFA.  m  necessary  to  verify  that  it  is 
complying  with  the  provisions  of  title 
XVm  and  the  applicable  regulations  of 
Chapter  IV  of  Title  42  of  the  Code  of 
Federal  Regulations,  or  with  the 
provisions  of  its  provider  agreement 

Under  Medicare,  the  surveys  needed 
to  verify  compliance  with  health  and 
safety  requirements  or  other  Medicare 
rulea  are  not  mere  paperwork  reviews, 
but  instead  require  State  surveyors  or 
HCFA  personnel  to  perform  firsthand 
observations  of  facilities  and  operations 
as  well  as  to  review  relevant  records. 
The  great  ma)ority  of  hospitals  and  other 
providers  recognise  the  need  for  these 
surveys  and  cooperate  willingly  with 
them.  However,  in  rare  cases  a  provider 
may  attempt  to  thwart  the  survey 
process  by  refusing  to  allow  access  to  its 
mdlities,  operations,  or  medical  or  other 
records.  WiUiout  tills  access,  it  may  be 
difficult  or  impossible  to  document 
provider  noncompliance  with 
applicable  conditions  of  participation  or 
other  requirements. 

We  bedieve  that  a  provider  that  has 
^raed  to  participate  in  Medicare  and 
aooapt  payment  for  treating  Medicara 
patients  has  an  inherent  obligation  to 
allow  access  to  its  facilities,  operations, 
and  records  to  the  extent  that  access  is 
needed  to  verify  that  the  provider  is 
complying  with  all  applicable  Medicare 
requirements.  If  this  access  were  denied, 
we  would  be  unable  to  carry  out  our 
obligations  to  administer  this  Medicare 
program.  In  addition,  the  health  and 
safsty  of  both  Medicara  and  other 
patienu  might  be  jeopardized,  since  we 
would  not  be  i^le  to  detect  unsafe 
practices  and  identify  them  for 
comctive  action.  However,  our  current 
regulations  do  not  make  this 
longstanding  obligation  explicit.  The 
proposed  rule  would  correct  this 
problem  by  adding  new  §  480.53(aXe)  to 
specify  that  HCFA  may  terminate  a 
provider  agreement  if  the  provider 
refuses  to  allow  access  to  its  facilities, 
or  examination  of  its  operations  or 
records,  to  verify  compliance  with 
applicable  Federal  law  and  regulations. 


The  specific  statutory  besis  for  the 
propoeed  rule  is  section  1871(a)(1)  of 
the  Act.  which  authorizes  the  Secretary 
to  prescribe  such  regulations  as  may  be 
neoeasary  to  carry  out  the 
administration  of  the  Medicara  program. 
However,  we  emphasize  that  this 
provision  does  not  create  a  new 
obligation  for  providen.  but  meraly 
codifies  an  existing  obligation.  For  this 
reason,  the  pro{X)Md  rule  would  not 
increase  the  compliance  burden  for 
hdlities.  Existing  limits  on  the  types  of 
information  requested  and  the  uses  to 
which  it  can  be  put  would  be 
maintained.  For  example,  as  part  of  the 
review  of  the  hospital's  quality 
assessment  and  performance 
improvement  program,  we  would  expect 
to  nave  access  to  hospital  incident 
reports  only  as  s  nonpunitive  review 
function  to  determine  how  the  hospital 
analyzes  and  tracks  these  data  and 
incorporates  the  data  into  its  quali^r 
assessment  and  perfiannanoe 
improvement  program. 


IIL  Impact 

We  generally  prepara  a  regulatory 
flexibility  analysis  that  is  consistent 
with  tiie  Regulatory  Flexibility  Act 
(WA)  (5  U.S.C  601  through  612)  unless 
we  cortify  that  a  proposed  rule  such  as 
this  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA.  all  non-profit  hospitals  and 
other  hospitals  writh  revenues  of  $5 
million  or  less  annually  are  considered 
fmall  entities.  States  and  individtials  an 
not  ccosidered  small  entities. 

hi  addition,  section  1102(b)  of  the 
Social  Security  Act  requires  us  to 
prepare  a  regulatory  impact  analysis  for 
any  proposed  nde  thst  may  have  a 
significant  impact  on  the  operation  of  a 
siibstantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conrorm  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds.  Although  the  provisions  proposed 
in  this  rule  do  not  lend  themselves  to  s 
quantitative  impact  estimate,  we  do  not 
anticipate  that  they  would  have  a 
substantial  economic  Impact  on  most 
hospitals.  However,  to  the  extent  that 
our  proposals  may  have  significant 
effects  on  providers  or  beneficiaries,  or 
be  viewed  as  controversial,  we  believe 
it  is  desirable  to  inform  the  public  of  our 
protections  of  the  likely  effiscts  of  the 
proposals. 

As  discussed  in  detail  above,  this 
proposed  rule  sets  forth  new  hospital 
conditions  of  participation  that  revise  or 
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eliminate  many  existing  requirements 
and  incorporate  critical  requirements 
into  four  "core  conditions."  These  four 
COPs— Patient  Rights;  Patient 
Admission,  Assessment,  and  Plan  of 
Care;  Patient  Care;  and  Quality 
Assessment  and  Performance 
Improvement — ^would  focus  both 
provider  and  surveyor  efforts  on  the 
actual  care  delivered  to  the  patient,  the 
performance  of  the  hospital  as  an 
organization,  and  the  impact  of  the 
treatment  furnished  by  the  hospital  on 
the  health  status  of  its  patients.  In 
developing  these  proposed  COPs.  we 
have  retained  structure  and  process- 
oriented  requirements  only  where  we 
believe  they  are  essential  to  achieving 
desired  patient  outcomes  or  preventing 
harmful  outcomes  (for  example, 
requiring  error  free  medication 
administration).  More  often  though,  we 
have  eliminated  structural  or  process- 
oriented  requirements  that  we  no  longer 
believe  are  necessary  (such  as  the 
prescriptive  details  concerning  bylaws, 
medical  staff  composition,  medical 
record  services,  etc.),  in  favor  of  an 
approach  that,  through  the  proposed 
core  COP  on  quality  assessment  and 
performance  improvement,  invests 
hospitals  with  internal  responsibility  for 
improving  their  performance.  This 
approach  is  intended  to  incorporate  into 
our  regulations  current  best  practices  in 
well-managed  hospitals,  relying  on  the 
hospital  to  identify  and  resolve  its 
perrormanca  problems  in  the  most 
effective  and  efficient  manner  possible. 

We  believe  that  the  proposed  COPs 
would  decrease  the  administrative 
burden  on  hospitals  to  comply  with 
detailed  Federal  requirements,  thus 
reducing  the  costs  incurred  by  the 
typical  hospital  in  meeting  the  Medicare 
conditions  of  participation.  (See  the 
information  collection  section  below  for 
examples  of  specific  changes  in  the 
recordkeeping  and  paperwork  burden  of 
hospitals  that  would  be  associated  with 
this  proposed  rule.)  Instead,  the 
proposed  COPs  would  provide  hospitals 
with  much  more  flexibility  to  determine 
how  best  to  pursue  our  shared  quality 
of  care  objectives  in  the  most  cost- 
effective  manner.  We  expect  hospitals  to 
develop  diffisrent  approaches  to 
compliance  based  on  their  varying 
resources  and  patient  populations, 
difforences  in  laws  in  various  localities 
(such  as  those  concerning  personnel 
standards),  and  other  factors. 

Given  the  uncertain  readiness  of  some 
individual  hospitals  to  comply  with 
performance  expectations  under  the 
proposed  COPs,  quantitative  analysis  of 
the  effects  of  these  proposed  changes  is 
not  possible.  Hospitals  with  quality 
assessment  and  performance 


improvement  programs  already  in  place 
that  meet  these  proposed  requirements 
may  see  a  reduction  in  administiative 
burden  because  they  would  no  longer 
have  to  comply  with  many  of  the 
process-oriented  requirements  of  the 
ciuient  COPs.  Other  hospitals  that  do 
not  currentiy  meet  the  proposed 
requirements  for  quality  assessment  and 
performance  improvement  may 
encounter  an  increased  burden  in  the 
short  term  because  resources  would 
have  to  be  devoted  to  the  development 
of  a  quality  assessment  and  performance 
improvement  program  that  covers  the 
complexity  and  scope  of  the  particular 
hospital's  services.  However,  even  in 
situations  where  the  proposed 
requirements  could  result  in  some 
immediate  costs  to  an  individual 
hospital,  we  believe  that  the  changes 
that  the  hospital  would  make  would 
produce  real  but  diffictdt  to  estimate 
long-term  economic  benefits  to  the 
hospital  (such  as  cost-effective 
performance  practices  or  higher  patient 
satisfaction  that  could  lead  to  increased 
business  for  the  hospital). 

We  are  considering  strengthening 
oigan  procurement  standards  and  we 
welcome  suggestions  for  an  outcome 
standard.  However,  with  or  without 
such  a  standard,  we  believe  the  resource 
implications  of  the  proposed  changes 
are  minimal  and  may  even  reduce 
hospital  costs.  When  hospitals  use  organ 
procurement  organization  staff  to  make 
the  required  requests  to  the  families  of 
potential  donors,  it  is  OPO  staff  rather 
than  the  hospital  staff  that  must  spend 
time  with  the  family.  As  to  the  option 
of  reporting  all  or  most  deaths  to  OPOs, 
this  relieves  the  hospital  of  making  the 
suitability  decision.  Fewer  than  400 
patients  a  year  die  in  an  average 
hospital.  Assuming  five  minutes  a 
telephone  call,  only  a  few  person-days 
would  be  needed  to  report  all  such 
deaths. 

For  the  reasons  explained  above,  the 
Secretary  certifies  that  this  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  providers,  and  that 
preparation  of  an  Initial  Regulatory 
Flexibility  Analysis  is  not  required. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  tltis  proposed 
rule  was  reviewed  by  the  Office  of 
Management  and  Budget 

IV.  Information  Coliection  and 
Recordkeeping  Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995.  agencies  are  required  to  provide 
60-day  noUce  in  the  Fedsrai  Register 
and  solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 


and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3505(cH2MA)  of  die  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  Whether  the  information  collection 
is  decessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  informatimi  collection 
burden: 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimi^B^  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

This  profKised  rule  contains 
information  collection  requirements  that 
are  subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1995. 
These  information  collection 
requiremmts  are  discussed  below. 

This  proposed  rule  revises  the 
hospital  conditions  of  participation 
contained  in  existing  42  CFR  part  482 
(§§482.1  through  482.66)  that  are 
applicable  under  the  Medicare  and 
Medicaid  programs.  The  information 
collection  requirements  contained  in 
these  existing  regulations  are  approved 
by  OMB  under  approval  number  0938- 
0328,  which  expires  on  July  31,  2000 
(§§482.12.  482.21.  482.22. 482.27. 
482.30,  482.41,  482.43.  482.53.  482.56. 
482.57,  482.60,  and  482.62)  and  0938- 
0698,  which  expires  on  January  31,  2000 
(§  482.27(c)).  For  tiie  most  part,  tiiese 
requirements  have  been  in  effect  for 
over  9  years.  In  this  proposed  rule,  we 
would  delete  some  of  these 
requirements,  retain  ethers,  and  add 
some  new  ones.  On  balance,  the 
proposed  regulations  would  result  in  a 
significantiy  smaller  information 
collection  burden  on  hospitals. 

A.  Proposed  Deleted  Requirements 

The  existing  information  collection 
requirements  that  we  propose  to  delete 
are: 

•  §482.12(e)(2)— The  requirement 
that  a  hospital  maintain  a  list  of  all 
contracted  services. 

•  §482.12(f)(2j— The  requirement 
that  the  governing  body  ensure  that  the 
medical  staff  has  written  policies  and 
procedures  for  appraisal  of  emergencies, 
initial  treatment,  and  referrals  when 
appropriate. 

•  §  482.22(c)— The  requirement  that  a 
hospital  must  have  written  bylaws  for 
medical  staff. 

•  §  482.27(a)(2)— The  requirement 
that  a  hospital  must  have  written 
description  of  laboratory  services. 
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•  §482.41(b>— The  requirement  that  ■ 
hospital  uae  the  applicable  provisions  of 
the  Life  Safety  Code  of  the  National  Fire 
Protection  Association.  (We  are 
including  application  of  a  later  edition 
of  the  Code  in  propoaed  $  482.140.) 

•  §  482.53(d)--the  requirement  that  a 
hospital  maintain  signed  and  dated 
reports  of  nuclear  medicine 
interpretations,  consultationa.  and 
procedures.  (We  proposed  to  delete  the 
requirement  specific  to  nuclear 
medicine  records,  but  expand 
recordkeeping  requirements  to  apply  to 
all  services  under  a  new  information 
management  requirement  in  propoaed 
§482.120.) 

B.  Propoaed  Retained  RequirementM 

The  existing  information  collection 
requiremenU  that  we  propoee  to  retain 
ara: 

•  §  482. 1 2(c)(5Mi)— The  requirement 
that  a  hospital  must  have  written 
protocols  related  to  the  identification  of 
potoatial  organ  donors  (propoaed 

S  482.110(c)).  _. 

•  §482.12(d)(l).  (2),and(4)— The 

requirement  that  a  hospital  must  have 
an  institutional  plan  and  budget 
(proposed  §482.nO(bK3)). 

•  S  482.27 — The  requirement  that  a 
hospital  undertake  certain  activitias 
when  it  learns  that  it  has  received  blood 
and  blood  products  that  an  at  increased 
risk  of  transmitting  HIV,  including  the 
requirement  that  tne  hospital  have 
speciBed  notifications  procedures  in 
place  and  retain  certain  doctunentation 
in  the  medical  record  (propoaed 
§482.145). 

•  §  482.30(c)(1)  and  (dK3)— The 
requirement  that  a  hospital  must  have  in 
effect  a  utilization  review  plan  that 
provides  for  review  of  services 
furnished  by  the  Institution  and  by 
members  of  the  medical  staff  to  patients 
entitled  to  benefits  under  the  Medicare 
and  Medicaid  programs  (proposed 
§482.150). 

For  those  Information  collection 
requirements  for  which  we  have  ciirrent 
OMB  approvals  that  will  expire 
sometime  in  the  future  (as  specified 
•■rlier  under  this  section),  we  are  asking 
for  public  comments  only  as  they 
pertain  to  the  overall  requirements 
under  the  new  propoaed  structure  of 
these  regulations. 

C.  Standard  Industry  Practice 

Under  5  CFR  1320.3(bM2).  the  burden 
associated  with  the  time,  effort,  and 
financial  resources  that  would  be 
necessary  to  comply  with  a  collection  of 
information  that  would  be  incurred  by 
persons  in  the  normal  course  of 
business  will  be  excluded  from  an 
information  collection  that  is  subject  to 


OMB  approval.  The  burden  in 
connection  with  these  types  of 
collection  activities  can  be  disragarded 
if  an  agency  can  dMnonstrate  that  the 
collection  activities  are  usual  and 
customary.  The  collection  requirements 
refarmced  below  are  usual  and 
customary  in  the  conduct  of  hospital 
business  Thus,  they  Call  under  this 

exclusion: 

•  §482.15(a)— The  requirement  that  a 

hospital  must  ensure  that  each  patient 
receives  a  comprehensive  aaaesament 
that  identifies  the  patient's  condition 
and  care  needs  at  the  time  of  admiaaion 
as  well  as  an  initial  estimate  of 
poathospital  needs,  if  any.  Should  the 
neada  of  a  patient  change,  the 
asaaasment  must  be  updated  to  reflect 

theae  changes. 

•  §482.15(b)— The  requirement  that  a 

hoapital  must  create  a  plan  of  care  for 
all  newly  admitted  patienU.  The  initial 
plan  of  care  must  be  placed  in  the 
medical  record  within  24  hoiuv  of 
atteiiwitm  and  must  include,  although 
not  neoaMarily  in  one  location  in  the 
medical  record,  care  to  be  delivered  by 
all  relevant  disciplines.  This  plan  must 
be  modified  to  meet  any  chai^ges  in  the 
patient's  condition  that  affect  the 
patient's  needs. 

•  §482.43 — ^The  requirement  that  a 
hospital  must  have  in  effect  a  discharge 
planning  process,  with  written  policies 
and  proceduraa  (proposed  §  482.55). 

•  §482.110(cKlKi«)— The 
requirement  that  a  hoapital  must  assure, 
through  the  OPO  with  which  the 
hoapital  has  an  agreement,  that  the 
fiunily  of  each  potential  organ  donor 
knows  of  its  option  either  to  donate 
organs  or  tissues  or  to  decline  to  donate. 

•  §482.120— The  requirement  that  a 
hospital  miut  maintain  information 
systems  to  record,  communicate,  and 
measure  hospital  perfonnance.  The 
information  systems  may  include 
iMniial  systems,  automated  systems,  or 
both,  depending  on  the  complexity  of 
the  hospital,  to  record  and  maintain  the 
fHni#iil  and  operations  data  neceaaary 

for  patient  care. 

•  §482.140— The  requirement  that  a 

hoapital  mtist  administer  blood  and 
blood  product  transfusions  according  to 
approved  medical  staff  and  nursing 
policies  and  procedures,  and  ensiue  the 
safety  of  individuals  being  transAised 
within  the  fiadUty. 

D.  New  Infonnation  Collection 
RequirementM 

The  propoaed  regulations  allow 
hospitals  greater  flexibility  in  the 
utilization  of  their  staff  and  resources 
while  strengthening  quality  control 
requirements  to  assure  patient  health 
and  safety.  The  new  proposed 


information  collection  requirements  that 
aie  subject  to  OMB  approval  represent 
minimal,  if  any,  burden  on  hospitals. 
As  we  have  discussed  earlier  in  this 
preamble,  in  order  to  perticipate  in 
Medicare  and  Medicaid,  hospitals  most 
be  certified  as  meeting  the  conditions  of 
participation  (and  hence  the 
infiarmation  collection  requirement! 
contained  in  the  conditions).  There  are 
approximately  6,700  hospitals  that 
participate  in  Medicare  or  Medicaid. 
Approximately  5,200  of  these  hospitals 
are  accredited  by  |CAHO  or  AOA.  HCFA 
deems  these  JCAHO  and  AOA 
accredited  hospitals  to  meet  the 
conditions  of  perticipaticm.  except  tat 
utiliation  re^ew  requirements.  The 
remaining  1.500  non-accredited 
hoapitals  must  be  surveyed  to  ensure 
compliance  with  the  conditions  of 
participation.  Therefare.  only  those 
hoapitals  that  are  not  accredited  by 
JCAHO  or  AOA  would  incur  burden 
from  the  new  infonnation  collection 
requirements  listed  below.  The 
hoapitals  that  would  be  sul^ect  to  the 
information  collection  requirements 
would  include  new  hoapitals 
(approximately  2  per  year)  and  current 
ones  undergoing  a  reoertiflcation 
(currently  a  hoapital  is  resurveyed 
approximately  every  5  years,  so  an 
average  of  20  percent  of  the  1,500 
hospitals  (300)  are  resurveyed  eech 
year).  However,  we  believe  that,  of  the 
302  hoapitals  sub)ect  to  a  survey  each 
year,  the  actual  number  surveyed  would 
only  be  250.  We  reached  this  conclusion 
because  at  least  52  of  the  hospitals  are 
already  implementing  theae  three  new 
requirements  and  would  inc\ir  no 
additional  biuden. 

Included  in  the  estimate  of  burden  for 
the  new  information  requirements  listed 
below  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gethering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

1.  §  482.10(a)— Standard:  Notice  of 
Rights 

a.  Requirement:  This  section  requirea 
a  hospital  to  have  in  eSsct  a  grievance 
process  for  patients  to  follow  if  they 
want  to  file  a  grievance.  The  hospital 
must  alao  indicate  who  the  patient 
should  contact  to  express  a  grievance. 

b.  Burden:  We  believe  the 
requirement  fior  a  grievance  proceas  yrill 
impose  an  estimated  burden  of  2  houn 
per  hospital  for  a  total  of  500  annual 
burden  hour*. 
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2.  §482.25 — Condition  of  Participation: 
Quality  Assessment  and  Performance 
Improvement 

a.  Requirement:  This  section  raquiras 
a  hospital  to  have  a  quality  assessment 
and  performance  improvement  program 
that  reflects  the  complexity  of  the 
boapltal's  organization  and  services 
(including  those  services  provided 
under  contract  or  arrangements)  and 
implamoits  actions  that  result  in 
improvements  across  the  fidl  range  of 
the  hospital's  services  to  patients. 

b.  Burden:  We  believe  this 
lequiranMnt  would  impose  an  estimated 
burden  of  3  hours  per  hospital  for  a  total 
of  750  annual  burden  hours. 

3.  §482.125(b>— Standard:  Staffing 

a.  Requirement:  This  section  raqoiies 
a  hospital  to  have  an  explicit  proceas  to 
determine  on  an  ongoing  basis  the 
needed  level  of  nurse  stafBng  needs. 
Tills  methodology  and  evideince  of  its 
use  in  meeting  the  nurse  sta£Bng  needs 
of  the  patient  must  be  available  for . 
pid>Uc  inspection. 

b.  Borden:  We  believe  this 
requlmnent  would  impose  an  estimated 
burden  of  3  hours  per  hospital  Cor  a  total 
of  750  annual  burden  houn. 

The  total  annual  burden  hours  for 
Implementation  of  the  new  proposed 
information  collection  requirements  for 
hospitals  is  estimated  to  be  2.000  hours. 

The  paperwork  burden  for  the 
proposed  new  information  collection 
requirements  would  not  be  effactive 
imtil  it  has  been  approved  by  OMB.  A 
notice  wfll  be  published  in  the  Federal 
Vagialei  when  approval  is  obtained. 
Organizations  and  individuals  desiring 
to  submit  comments  on  this  paperwork 
biuden  should  direct  them  to  the  Office 
of  Management  and  Budget,  Human 
Resources  and  Housing  Branch.  Room 
10235,  New  Executive  Office  Building. 
Washington.  D.C..  20503;  Attention: 
Allison  Henon  Eydt,  HCFA  Desk 
Officer. 


V. 


toCommenta 


Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  RegielBr  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
Individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  documenL 


UatofSnfafects 

42  CFR  Part  416 

Health  bcilities.  Kidney  diseases. 
Medicare.  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  482 

Gxant  progFams-haalth,  Hospitals. 
Medicaid.  Medicare.  Reporting  and 
recordkeeping  requirements 

42CFRPaxt485 

Grant  programs-health.  Health 
fiadlities,  Medicaid.  Medicare. 
Reporting  and  recordkeeping 
requirements. 

42CFRPart499 

Health  Cscilities.  Medicare.  Reporting 
and  recordkeeping  requirements. 

42  CFR  chanter  IV  would  be  amended 
as  set  forth  below: 
A.  Part  416  is  amended  as  follows: 

PART  416-AMBULATORY  SURGICAL 
SERVICE 

1.  The  authority  citation  for  part  416 
continues  to  read  as  follows: 


;  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
1395hh). 

Subpart  C-SpMMc  CpndWom  tar 


2.  Section  416.42(b)  is  leeiaed  to  read 
as  folloivs: 


f 416.42    CondMonlor 


(b)  Standard:  Administration  of 
anesthesia.  Anesthesia  is  administered 
only  by  a  licensed  practitioner 
permitted  by  the  State  to  administer 
anesthetics. 
•        •        •        •        • 

B.  Part  482  is  amended  as  follows: 

PART  462— CONOmONS  OF 
PARTICIPATION  FOR  HOSPfTALS 

1.  The  authority  citation  for  part  482 
continues  to  read  as  follows: 

AwAarttf.  Sees.  1102  and  1871  of  the 
Sodal  Security  Act.  unless  otherwise  noted 
(42  U.S.C  1302  and  1395hh). 


1462.1    (Redaeigneladea  1482.51 

2.  Section  482.1  is  redesignated  as 
§  482.5  in  subpart  A  and  is  ammided  by 
adding  a  new  paragraph  (a)(6)  to  read  as 
follows: 


(6)  Section  1138  of  the  Act  sets  forth 
requirements  for  hospital  protocols  for 
organ  procurement  and  standards  for 
organ  procurement  agencies'  agreements 
with  hospitals  for  organ  procuremenL 

I482J   (Ramowedl 


3.  Secticm  482.2  is  removed. 

4.  A  new  §482.10  is  added  to  subpKt 
A  to  read  as  follows: 

f4t2.1« 


14823 

(a)  Statutory  Basis. 


A  hospital  must  protect  and  promote 
each  patient's  ri^ts. 

(a)  Standard:  Notice  of  rights.  A 
hospital  must  inform  each  petieat  of  his 
or  her  rights  in  advance  of  fiimishing 
patient  care.  The  hospital  ibust  have  a 
grievance  process  and  must  indicate 
wdio  the  patient  can  contact  to  ejqueas 

a  grievance. 

(b)  Standard:  Exadse  ofri^ts. 

(1)  The  patient  has  the  ri^t  to  be 
informed  of  his  or  her  rights  and  to 
participate  in  the  development  and 
implementation  of  his  or  her  plan  of 
care. 

(2)  The  patient  has  the  right  to  : 

decisions  regarding  his  or  her  care. 

(3)  The  patient  has  the  right  to 
formulate  advance  directives  and  to 
have  hospital  staff  and  practitioners 
who  provide  care  in  the  hospital  comply 
with  those  directives,  in  accordance 
with  §489.100.  §489.102,  and 
§489.104. 

(c)  Standard:  Privacy  and  safety. 

(1)  The  patient  has  the  right  to 
personal  privacy  and  to  receive  care  in 
asafe  setting. 

(2)  The  patient  has  the  right  to  be  free 
from  verbal  or  physical  abuse  or 
harassment 

(d)  Standard:  Confidentiality  of 
patient  records. 

(1)  The  patient  has  the  right  to 
confidentiality  of  his  or  bar  gljnif-^l 
records. 

(2)  The  patient  has  the  rig|it  to  access 
information  contained  in  his  or  her 
clinical  records  within  a  reasonable 
tunefrsjne. 

(e)  Standard:  Seclusitm  and  restraint 
Tbe  patient  has  the  right  to  be  free  from 
the  use  of  seclusion  or  restraint,  of  any 
form,  as  a  means  of  coercion, 
convenience,  or  retaliation  by  stafiE.  If 
seclusion  or  restraints  are  used 
(including  psychopharmacological 
drugs  used  as  restraints),  they  must  be 
used  in  accordance  with  a  patient's  plan 
of  care.  Restraints  or  seclusion  may  be 
used  only  as  a  last  resort  and  in  the  least 
restrictive  manner  possible,  to  protect 
the  patient  or  others  from  harm,  and 
must  be  removed  or  ended  at  the  earliest 
possible  time. 
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Subparts  B  and  C  [Removed] 

5.  Subpwts  B  (§§482.11  and  482.12). 
C  (§§482.21  through  482.43).  and  D 
(§§482.51  through  482.77)  are  removed. 

8.  New  subpetti  B  and  C  are  added  to 
read  as  follow*: 

aubpt  ■— Pltani  Cm*  AtUnliee 

Sac. 

482.15    Conditioa  of  participation:  Patiant 

■dmiMton.  m— ■mant.  and  plan  of  care. 
482.20    Comtitinf  of  participartow  Patiant 


«ea.25    rfHii««*W"  of  pMticipation:  Quality 


482.30    Condition  of  participation: 


rahiMUtatlva  L 
482.35    Condition  of  partidpatioo: 

Phannacautical  MTvicaa. 
482.40    Condition  of  participaCian: 

Nutritioaal  MTvicaa. 
482.45    Candttinn  of  participation-  Svgical 

■iiJ  anaathaaia  iwrlnii 
482.50    Conditioa  of  participatkm: 


482.55    Condition  of  participation; 
Dischaffa  planning 


482.110    CondHton  of  participation: 

Adminiatratian  of  aisanixational 

anviianmant. 
482.115    Condition  of  partiripatino: 

Infactlan  uunlioL 
482.120    Condition  of  participation: 

IniocBMtioa  manaaamant 
482.12S    Condition  oTparticipation:  Human 


•asaasment  must  be  completed  in  a 
timely  manner  consistent  with  the 
patient's  immediate  needs  and  placed  in 
the  patient's  medical  record  within  24 
hours  of  admiaaion.  If  an  assessmiHit  is 
recorded  before  a  scheduled  admisaion, 
the  hospital  must  document  any 
changes  in  the  patient's  condition  on 
admission  and  place  the  updated 
assessment  in  the  medical  record  within 
12  hours  of  admission.  The 
comprehenslva  assessment  must  be 
updated  when  the  patient's  oaeds 
change, 
(b)  Standard:  Plan  of  can. 

(1)  Each  patknt  must  have  an  initial 
written  plan  of  care  that  meets  the  needs 
identified  in  the  comprehensive 
asseasmeoL  The  initial  plan  of  care 
must  be  placed  in  the  medical  record 
within  24  hours  of  admiaaion  and  must 
tnchi«U,  although  not  oacessarily  in  one 
location  in  the  medical  record,  care  to 
bo  delivaced  by  all  relerant  disciplinea. 

(2)  Tba  plan  of  care  ninst  be  modified 
to  meet  any  changaa  in  dw  patiaot's 
condition  that  afbct  the  patient's  needs. 


48X 1 30    Condition  of  participation: 

Physical  an  viranmant 
482.135    Condition  of  partitdpation:  Ufi 

■afcty  from  fir*. 
482. 140    Condition  of  partkdpatian:  Blood 

•nd  ttlood  product  Oansfiiaiona. 
482.145    Conditian  of  participation: 

Po««ntiaUy  infKtious  blood  and  bkmd 

pcoducts. 
482.150    Condition  of  partiripatinn- 

UUlixatioo  iwviow. 


The  hoapital  must  conduct  a 
comprehenaive  aaaeaamant  of  the  care 
neecu  of  each  patient,  including  an 
initial  asaeaament  of  poathoapital  a 
and  must  establish  a  coordinated  plan 
for  how  all  relevant  hoapital  diaciplinea 
will  meet  thoae  needs. 

(a)  Standard:  Admission  and 
comarahansive  assessment. 

(1)  A  patient  ia  admitted  to  the 
hoapital  only  on  the  recommendation  of 
a  licensed  practitioner  permittad  by  the 
State  to  admit  patients  to  a  hoapitaL 

(2)  The  hospital  must  ensure  that  each 
patiant  receives  a  comprehensi'vo 
aaaeaament  that  identiflaa  the  pedant's 
condition  and  care  needa  at  the  time  of 
admiaaion  aa  well  as  an  initial  aatimate 
of  poatlioapital  needs,  if  any.  The 


clinical  psychologist,  but  only  with 
reaped  to  such  qualified  psychologist 
services  and  only  to  the  extent 
permitted  by  State  law. 

(2)  A  doctor  of  medicine  or 
oateopathy  is  on  duty  or  on  call  at  all 


The  hospital  ensures  that  each 
Medicate  patiant  is  under  the  care  of  an 
appropriately  qualified  practitioner.  The 
care  provided  to  each  petient  is 
coordinatad  and  based  on  the  plan  of 
care. 

(a)  Standard:  Assignment  of 
responsible  practitioner  for  Medicare 
patients. 

(1)  Every  Medicare  patient  is  under 
the  care  et 

0)  A  doctor  of  medicine  or  oateopathy 
who  may  dalagate  tasks  to  other 
qualified  haalm  care  parsonnri  to  the 
extent  recognised  under  State  law  ora 
State's  ragidatory  mechanism; 

(ii)  A  doctor  of  dental  surnryor 
dental  medicine  who  is  legally 
authorized  to  practice  dentistry  by  the 
SUte  and  who  is  acting  within  the  scope 
of  his  or  her  license; 

(iii)  A  doctor  of  podiatrlc  medicine, 
but  only  with  respect  to  functions 
which  he  or  slkB  is  legally  authorixad  by 
the  State  to  perform; 

(iv)  A  doctor  of  optometry,  but  only 
with  reaped  to  fondions  which  he  or 
she  is  legally  authorized  by  the  State  to 
perform; 

(v)  A  chiropractor  who  is  licensed  by 
tba  State  or  legally  autiiorlxed  to 
palfDnn  the  services  of  a  chiropractor, 
but  only  with  reaped  to  treatment  by 
moans  of  m^""**  manipulation  of  the 
q>ine  to  coned  a  subluxation 
demonstrated  by  x-ray  to  exist;  or 

(vi)  In  the  case  of  a  patient  receiving 
Qualified  paychologist  aervlcea  m 
"      'inaectionl8ei(U)aftbeAct.a 


(3)  A  doctor  of  medicine  or 
oateopathy  is  responsible  for  the  care  of 
eadi  Medicare  patimt  with  rasped  to 
any  mi>d*r*>  or  psychiatric  problem  that 
is  present  on  admiaaion  or  developa 
during  boapitalization  and  is  not 
spedfically  within  the  scope  of  practice 
of  one  of  the  other  ^iraditionars  listed  in 
par^raph  (a)(1)  of  ttiis  section,  as  that 
scope  is  dcAned  by  the  medical  staff, 
authoriaad  by  State  law.  and  limited, 
under  peiagiephs  (aXlXv)  and  (aKlXvi) 
of  this  section,  with  reaped  to 
chiropractor*  and  clinical  psychologists. 
leauecUvelji 

^)  Standard:  D^ivery  of  patient  care. 

(1)  Fc»  each  patient,  the  hoapital 
provides  care  and  tzeatmoit 
interventions  that  are  coordinated  by  all 
relevant  diadplines  and  conform  to  the 
plan  of  care. 

(2)  The  hoapital  evaluates  the 
petient's  progreas  as  appropriate  to  the 
patient's  condition  and  adjusts  care,  as 

whan  progress  is  not  being 


achieved. 


(3)  Patient  care  servicas  are  provided 
in  accordance  with  the  order  of 
practitioner*  who  are  qualified  and  hanre 
delineated  tdinical  privilegaa  as 
spedfled  undar  §  482.125(a). 

(4)  If  the  hospital  (mnvides  care  to 
Quotients,  that  care  meet*  the  same 
requiremants  that  apply  to  inpatlettt 
care.  Inpatient  care  and  outpatient  care 
are  coordinated  to  ensure  continuity  of 
care  far  petients  who  move  betwem 
levebofcare. 


The  hoq>ital  must  devdop. 
implement.  "»•<"»■<",  and  evaluate  an 
effadive,  data-<kiven.  quality 
assessment  and  performence 
improvement  program.  The  program 
must  refled  tlM  complexity  of  the 
hospital's  organization  and  services 
(including  those  services  provided 
under  contrad  or  arrangement).  The 
hospital  must  implement  actions  that 
result  in  improvements  acroas  the  full 
range  of  the  hospital's  services  to 
patients. 

(a)  Standard:  Program  scope. 

(1)  The  hospital's  quality  assessment 
and  performance  improvement  program 
must  include,  but  not  be  limited  to,  the 
use  of  objective  meesures  to  evaluate— 

(i)  Access  to  care; 

(U)  Patiant  satisfBdion; 

(iii)  Staff,  administrative  and 
practitioner  performance; 
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(iv)  Complaints  and  grievances; 

(v)  Diagnostic  and  therapeutic 
services; 

(vi)  Medication  error  incidents, 
achievement  of  drug  therapy  goals  and 
incidents  of  adverse  drug  effods; 

(iii)  Nutritional  services,  including 
patient's  responses  to  therapeutic  diets 
and  parenteral  nutrition,  if  used; 

(yiii)  Surgery  and  anesthesia  services; 

(ix)  Emergency  services,  if  provided; 

(x)  Discharge  planning  activities; 

(xi)  Safety  issues,  including  infection 
control  and  physical  environment;  and 

(xii)  Results  of  autopsies. 

(2)  In  each  of  the  areas  listed  in 
paragraph  (a)(1)  of  this  section,  and  any 
others  the  hospital  includes,  the 
hospital  must  measure,  analyze,  and 
track  quality  indicators  or  other  aspects 
of  performance  that  the  hospital  adopts 
or  develops  that  refled  processes  of  care 
and  hospital  operations.  These 
performance  measures  must  be  shown 
to  be  predictive  of  desired  outcomes  or 
be  the  outcomes  themselves. 

(3)  The  hospital  must  use  hospital- 
specific  data,  as  well  as  PRO  data  and 
any  other  available  relewuit  data,  as  an 
integral  part  of  its  quality  assessment 
and  performance  improvement  strategy. 

(4)  Although  a  hospital  is  not  required 
to  participate  in  a  PRO  cooperative 
pro)ed,  the  hospital  must  be  able  to 
demonstrate  a  level  of  achievement 
through  its  own  quality  assessment  and 
performance  improvement  stratmy 
comparable  to  or  better  than  that  to  be 
expected  from  such  partidpation. 

(5)  The  hospital  must  set  priorities  for 
performance  improvement,  considering 
prevalence  and  severity  of  identified 
problems,  and  giving  priority  to 
improvement  activities  that  afiiad 
clinical  outcomes. 

(6)  The  hospital  must  take  actions  that 
result  in  performance  improvements 
and  must  track  performance  to  assiue 
that  improvements  are  sustained. 

(b)  Standard:  Program 
responsibilities. 

(1)  The  hospital  governing  body  (or 
organized  group  or  individiuJ  who 
assumes  fiill  legal  authority  and 
responsibility  for  operations  of  the 
hospital),  medical  staff  and 
administration  ofBdals  are  responsible 
for  ensuring  that  the  hospital-wide 
quality  assessment  and  performance 
improvement  efforts  address  identified 
priorities  in  the  hospital  and  are 
responsible  for  the  development, 
implementation,  maintenance  and 
evaluation  of  improvement  actions. 

(2)  All  hospital  programs, 
departments  and  functions,  including 
contracted  services  and  services 
provided  imder  arrangement,  must  be 
involved  in  developi^,  implementing. 


maintaining,  and  evaluating  the 
hospital's  program  of  quality  assessment 
and  performance  improvement. 

(c)  Standard:  Autopsies.  The  hospital 
must  attempt  to  secure  autopsies  in  all 
cases  of  unusual  deaths  and  of  medical- 
legal  and  educational  interest  The 
mechanism  for  documenting  permission 
to  perform  an  autopsy  must  be  defined. 
There  must  be  a  system  for  notifying  the 
medical  staff,  and  specifically  the 
attending  practitioner,  when  an  autopsy 
is  being  performed. 


§482.30   CondWonefpaHMpelloo: 
Diagnoalie  end  therapeutic  earvtoee  or 


(a)  The  hospital  is  primarily  engaged 
in  providing,  by  or  under  the 
supervision  of  one  of  the  practitioners 
described  in  §  410.20(b)  of  this  chapter, 
either  diagnostic  and  therapeutic 
services  to  inpatients,  or  rehabilitative 
services  to  inpatients. 

(b)  The  hospital  must  provide 
diagnostic  radiology  services,  induding 
24-hour  emergency  diagnostic  radiology 
services,  if  the  hospital  provides  full- 
time  emergency  services  (see 

§  482.50(a)). 

(c)  The  hospital  must  provide 
laboratory  services,  including  24-hour 
emergency  laboratory  services,  to  meet 
the  needs  of  patients.  The  laboratory 
services  must  be  furnished  in 
accordance  with  part  493  of  this 
chapter. 

(d)  If  the  hospital  elects  to  offer  other 
services  in  addition  to  the  required 
services,  they  must  be  delivered  in 
accordance  with  the  requirements  of 
thispart 

§482.36    CondMon  of pertioipellon: 
Ptiannaoautlcal  I 


The  hospital  provides  medication 
therapy,  as  needed,  through  a  safe, 
accurate,  effective  system  that 
minimizes  adverse  drug  events  and 
evaluates  the  patient's  response  to  the 
medication  therapy. 

(a)  Standard:  Adverse  drug  event 
moniUmng. 

(1)  The  hospital  develops  and 
operates  a  system  (mantial  or  electronic) 
to  search  active  clinical  records  for 
events  that  are  likely  to  be  assodated 
with  adverse  drug  events  and  refers 
these  events  to  the  hospital's  quality 
assessment  and  performance  program 
for  adioiL 

(2)  The  hospital  must  ensure  that  its 
overall  medication  error  rate  is  no 
higher  than  2.0  percent 

(3)  The  hospital  must  ensure  that  its 
patients  experience  no  significant 
medication  errors.  For  purposes  of  this 
section,  medication  errors  are 
considered  "significant"  if  they  actually 


jeopardize  or  cause  serious  potential  for 
jeopardizing  the  health  and  safety  of  the 
patient 

(b)  Standard:  Drug  management 
procedures. 

(1)  All  drugs  and  biologicals  are 
stored  in  secure  arecu.  In  addition,  all 
drugs  listed  in  Schedules  n,  m.  IV,  and 
V  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Ad  of  1976 
must  be  stored  in  locked  compartments 
Mrithin  secure  storage  areas.  Only 
authorized  personnel  may  have  acceas 
to  keys. 

(2)  The  hospital  keeps  ctirrent  and 
accurate  records  of  receipt  and 
disposition  of  all  controlled  drugs. 

(3)  Discrepandes  in  controlleodrugs 
are  reported  to  the  individual 
responsible  for  pharmaceutical  services 
and  to  the  administrator  of  the  hoapitaL 

(4)  A  comprehensive  drug  information 
resource  (computerized  or  hard  copy)  is 
available  to  professional  staff  for 
ordering,  dispensing,  and  administering 
of  medications.  This  information 
resource  is  readily  available  at  commtm 

.  points  of  drug  ordering,  disjiensing  and 
administration  in  the  facility,  and  is 
merged  with,  or  located  in  doae 
proximity  to,  individual  patiant 
information  at  those  common  points. 

(5)  Before  medications  are 
administered,  a  licensed  nurse  (that  is, 
a  registered  nurse,  licensed  practical 
nurse,  or  licensed  vocational  nurse)  or 

a  doctor  of  medicine  or  osteopathy  must 
review  the  individual  patient's 
information,  and  the  orders  of  the 
practitionm-  who  prescribed  the 
medication. 

(6)  Medications  brought  into  the 
hospital  by  the  patient  are  administered 
only  after  positive  identification  of  the 
medications,  and  only  on  the  order  of 
the  practitioner  responsible  for  the  care 
of  the  patient  under  §  482.15(a)(1),  in 
accordance  with  hospital  policy. 

(7)  The  hospital  has  polides  for 
discontinuing  medications  that  are  not 
spedfically  limited  as  to  time  and/or 
nimiber  of  doses  to  be  administered. 

(c)  Standard:  Discharge  orders  for 
psychopharmacological  drugs.  Orders 
for  psychopharmacological  drugs  ate 
discontinued  upon  discharge  of  the 
patient,  unless  the  patient  has  a 
psychiatric  diagnosis  listed  in  the  Third 
or  Fourth  Edition  of  the  American 
Psychiatric  Association's  Diagnostic  and 
Statistical  Manual  (DSM-m  or  DSM- 
IV),  or  in  Chapter  Five  (Mental 
Disordera)  of  the  International 
Classification  of  Diseases,  Ninth 
Revision,  Clinical  Modification  (ICD-9- 
CM)  which  is  available  through  the 
Government  Printing  OfiBce, 
Washington,  DC,  stock  number  017- 
022-01392-4  (1977). 
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|4«.4«    CendMon  of  pwtletpMion: 


The  hospital  must  provide  each 
patient  with  adequate  nutrition, 
including  therapeutic  dieU  or  parenteral 
nutrition  if  needed. 

(a)  Standard:  Sanitary  conditions.  The 
hospital  must  provide  food  to  the 
patient  that  is  obtained,  storad, 
pivparad.  distributed  and  served  under 
sanitary  conditions. 

(b)  Standard:  Menu$.  The  hospital 
must  prepare  menus  prepared  in 
advance  and  meet  the  nutritional  needs 
of  tba  patients  in  accordance  with  the 
recomiiMiidad  dietary  allowances  of  the 
Food  and  Nutrition  Board  of  tha 
National  Raaaarch  Council.  National 
Academy  of  Sciences. 

14^46    CowdKow  d  parttotpatfon: 

if  the  boapital  provides  surgical  or 
anaafhaiia  services,  they  are  provided 
through  the  usa  of  qualified  staff.  The 
patient  receives  appropriate  pre-  and 
post-procedure  evaluations,  and  all  care 
is  accurately  documented. 

(a)  Standard:  Staffing. 

(1)  Surgical  procaduraa  are  porfonnad 
only  by  practitionars  with  appropriate 
clinicd  privileges. 

(2)  Anaathaaia  is  administered  only  by 
a  Uoaaaad  ptactitioner  permitted  by  the 
State  to  administer  anesthetics. 

(b)  Standard:  EvahiationM. 

(1)  A  comprehensive  assessment  of 
the  patient's  condition  is  perfoimad 
before  surgery,  except  in  emergiBCy 
cases  whm  a  modified  aaaassmant  is 
acceptable. 

(2)  A  preanesthesia  evaluation  by  an 
individual  qualified  to  administer 
anesthesia  is  performed  prior  to  tha 
administration  of  anesthesia. 

(3)  A  postanesthesia  evaluation  for 
proper  anesthesia  recovery  is  performed 
by  an  individual  qualified  to  administer 


complications,  reactions,  length  of  time, 
techniques,  findings,  and  tisaues 
removed  or  altered  immediately 
following  surgery  enter*  it  in  the 
patient's  record  promptly  following 
surgery. 

(5)  The  hospital  mainUins  an 
intraoperative  anesthesia  record  enters 
it  in  the  patient's  record  promptly 
following  surgery  or  any  other 
procedures  requiring  anesthesia. 

(6)  Tha  hospital  writes  a  report  of  the 
results  of  the  postanesthesia  evaluation 
daacribed  in  paragraph  (bK3)  of  this 
section  and  enters  it  in  the  patient's 
record  promptly  following  completion 
of  the  procedure  for  which  anesthesia 
was  required. 


(c)  Standard:  Documentaikm  of  care. 

(1)  The  comprehensive  or  modified 
prasurgical  aasaasment  deacribad  in 
paragraph  (bXl)  of  this  section  is 
entered  in  the  patient  record  before 
surgery,  except  in  emergency  cases. 
where  the  asseasmant  may  be  antarad 
following  aurgery. 

(2)  A  properly  executed  informed 
consent  form  for  the  operation  is 
entered  in  the  patient's  record  by  the 
hospital  before  surgery,  except  in 
MMtgHKy  caaas  where  the  delay 
needed  to  obtafai  consent  would  place 
the  health  or  safety  of  the  patient  in 
serious  ieopardy. 

(3)  The  hospital  maintains  s  complete, 
up-to-date  operating  room  register. 

(4)  The  hospital  writes  or  dictates  an 
operative  report  deacribing 


The  hospital  provides,  within  its 
capabilitiss  and  ito  stated  mission, 
services  appropriate  to  tha  needs  of 
parsons  seeking  emergency  care.  If  the 
oospital  providea  emergency  aervioea  oo 
a  full-time  or  part-time  basis,  it  meeto 
the  applicable  standard  in  paragraph  (a) 
or  paragraph  (b)  of  this  section, 
respectively:  if  the  hospital  does  not 
provide  any  emergency  services,  it 
meets  the  standard  in  paragraph  (c)  ai 
this  section. 

(a)  StaiHkud:  Hoapitala  providing  fuU- 
time  emergancy  $ervices.  U  the  hospital 

Erovides  emergency  services  on  a  24- 
our-per-day.  7-day  per  week  basis,  the 
hospital  meets  the  following 
requirements  at  all  times: 

(1)  The  hospital  has  sufficient 
numbers  of  personnel.  Including  doctors 
of  medicine  or  osteopathy,  other 
practitioners  and  raftered  nursea.  to 
meat  patient  needs  for  emergency  care. 

(2)  The  services  are  appropriate  to 
patient  needs. 

(3)  The  emergency  sarvicas  provided 
are  integrated  with  other  dapajiments  of 
the  boapital. 

(b)  Standard:  Hogpitah  providing 
part-time  emergency  services.  If  the 
nospital  provides  emergency  sarvicas. 
but  not  on  a  24-hour  per  day.  7-day  per 
week  basis,  the  hospital  meeU  tha 
following  requirements: 

(1)  The  hospital  has  fewer  than  100 
bads  and  is  located  in  a  rural  ana  as 
definad  in  §4U.ft2(fXlXiU)  of  this 
chaptar. 

(2)  The  hospital  astablishes  regular 
hours  and  days  when  the  amergencv 
sacrices  are  available,  and  actually  has 
services  svailable  at  all  of  those  times. 

(3)  The  hospital  notifies  local 
emergency  services  personnel,  law 
enforcement  agencies,  physician  offices, 
and  other  health  focilities  of  whan  it 
does  and  does  not  offer  emergency 
services,  and  provides  those  it  has 


notified  with  at  least  5  calendar  days' 
advance  notice  of  any  changes  in  its 
emergency  services  schedule. 

(4)  The  hospital  posts  its  days  and 
hours  of  operation  of  emergency 
services  in  a  coiupicuous  place  where 
the  public  most  commonly  is  informed 
of  the  hospital's  location. 

(5)  The  nospital  complies  with  the 
reqmrements  of  paragraphs  (aKl) 
through  (aX3)  of  this  section  at  all  times 
when  it  does  offer  emergency  services. 

(6)  The  hospital  complies  with  the 
requirements  of  paragraph  (c)  of  this 
section  at  all  times  when  it  does  not 
oCbr  emergency  services. 

(c)  Standard:  Hospitals  not  providing 
emergency  services.  If  the  hospital  does 
not  provide  emergency  services,  the 
hospital  must  provide  for  appraisal  of 
amargencies,  initial  treatment,  and 
referral  whan  appropriate. 


Tha  hospital  must  have  in  affect  a 
discharge  planning  {nocess  that  apjrilaa 
to  all  patients.  This  process  sssures  that 
appropriate  posthospital  sarvicas  are 
(Mdned  for  each  patient,  as  necessary. 

(a)  Standard:  Identification  (^patients 
in  need  of  discharge  planning.  The 
boapital  must  identify,  at  an  early  stags 
of  hoapitaliaatifm,  all  patisnts  who  ara 
likely  to  suffer  adverse  health 
consequences  upon  discharge  if  there  is 
no  adequate  discbarae  planning. 

(b)  Standard:  IXscnargs  plarudrtg 
evaluation. 

(1)  The  hospital  must  provide  a 
discharge  planning  evaluation  to  the 
patiento  identified  in  paragraph  (a)  of 
thia  section,  and  to  other  patients  upon 
the  patient's  request,  the  request  of  a 
person  acting  on  the  patient's  behalf,  or 
the  request  of  the  physician. 

(2)  A  registered  nurse,  social  wariLsr, 
or  other  appropriately  qualified 
personnel  must  develop,  or  supervise 
the  development  of  the  evaluation. 

(3)  The  oiadiarge  planning  evaluation 
must  include  an  evaluation  of  the 
likelihood  of  a  patient  needing 
posthospital  services,  including  hospice 
services,  and  of  the  availability  of  those 


(4)  The  discharge  planning  evaluation 
must  include  an  evaluation  of  the 
Ukelihood  of  a  patient's  cepedty  for 
self-care  or  of  the  possibility  of  the 
patient  being  cared  for  in  the 
environment  from  which  he  or  sbm 
entered  the  hospital. 

(5)  The  hospital  personnel  must 
complete  the  evaluation  on  a  timely 
besis  so  that  appropriate  arrangnnents 
for  posthospital  care  are  made  before 
discharge,  and  to  avoid  imnecessary 
delays  in  discharge. 
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(6)  The  hospital  must  include  the 
discharge  planning  evaluation  in  the 
patient's  medical  record  for  use  in 
establishing  an  appropriate  discharge 
plan  and  must  discuss  the  results  of  the 
evaluation  with  the  patient  or 
individual  acting  on  his  or  her  behalf. 

(7)  The  evaluation  must  include  a  list 
of  HHAs  that  are  available  to  the 
patient,  that  participate  in  the  Medicare 
program,  the  geographic  area  (as  defined 
by  die  HHA)  in  which  the  patient 
resides,  and  that  request  to  be  listed  by 
the  hospital  as  available  to  provide 
home  health  services  to  patients  the 
hospital  discharges. 

(c)  Standard:  uiecharge  plan.  (1)  A 
registered  nurse,  social  weaker,  or  other 
appropriately  qualified  personnel  must 
develop,  or  supervise  the  development 
of,  a  discharge  plan  if  the  dischaige 
planning  evaluation  indicates  a  need  for 
a  discharge  plan. 

(2)  In  the  abaence  of  a  finding  by  the 
hospital  that  a  patient  needs  a  discharge 
plan,  the  patient's  physician  may 
request  a  dischaige  plan.  In  such  a  case, 
the  hospital  must  develop  a  discharge 
plan  for  the  patient 

(3)  The  hospital  must  arrange  for  the 
initial  implementation  of  the  patient's 
dischaige  plan. 

(4)  The  hospital  must  reassess  the 
patient's  discharge  plan  if  tlMue  ue 
fectors  that  may  affect  continuing  care 
needs  or  the  appropriateness  ofme 
discharge  plan. 

(5)  As  needed,  the  patient  and  femily 
members  or  interested  persons  must  be 
counseled  to  prepare  them  for 
posthospital  caie. 

(6)  TbB  discharge  plan  must  infinrm 
the  patient  or  patient's  femily  as  to  their 
freedom  to  choose  unong  participating 
Medicare  providers  of  care  when  a 
variety  of  willing  providers  is  available 
and  must,  whsn  possible,  reqiect 
patient  and  femily  preferences  when 
they  are  expreaaed.  Howevw,  the 
discharge  plan  must  not  specify  or 
otherwise  limit  qualified  providers  thst 
are  available  to  the  patient 

(7)  The  discharge  plan  must  identify, 
in  a  form  and  manner  specified  by  the 
Secretary,  any  home  health  ^ency  to 
whom  the  patient  is  refaned  in  which 
the  hospit^  has  a  disclos^le  finanrial 
interest,  as  specified  by  the  Secretary 
consistent  with  section  1866(a)(l)(S)  of 
the  Act,  or  those  entities  that  have  a 
financial  interest  in  the  hospitaL 

(d)  Standard:  Transfer  or  referral.  The 
hospital  must  transfer  or  refiar  patients, 
along  with  necessary  medical 
infanpation,  to  appropriate  fedlities, 
agencies,  of  outpatiant  services,  as 
needed,  for  followup  or  ancillary  care. 

(e)  Standard:  Reassessntent  (1)  The 
hospital  mtist  reassess  its  discharge 


planning  process  on  an  ongoing  basis. 
The  reassessment  nmst  include  a  review 
of  discharge  plans  to  ensure  that  they 
are  roroonsive  to  discharge  needs. 

(2)  Ine  hospital's  disc^zge  planning 
process  must  be  anintegral  part  of  the 
hospital's  quality  assessment  and 
performance  improvement  program. 

Subpart  C—Ofganlzattonai 


f4a2.110   CondMonofparticipMion: 

"     IOl( 


A  governing  body,  other  organized 
group,  or  an  individual  has  full  legal 
authority  and  responsibility  for  the 
management  and  provision  of  all 
hospital  services,  and  develops  and 
implements  policies  and  procedures 
necessary  for  the  effective 
administration  of  the  hospital.  This 
includes  care  furnished  under  ccmtracts 
or  arrangements,  fiscal  operations, 
continuous  quality  assessment  and 
performance  imi»ovemait,  and 
appointing  a  qiialified  administrator 
who  is  responsible  for  the  day-to-day 
operations  of  the  program. 

(a)  Standard:  Federal,  State  and  local 
laws.  The  hospital  is  in  compliance  with 
applicable  Federal,  State  and  local  fews 
related  to  the  health  and  safety  of 
patiento  and  licawure  of  hospitals. 

(b)  Standard:  Aditunistrative 
responMibilities.  (1)  The  governing  body, 
othar  organized  group,  or  responsible 
individual  is  responsible  for  all  services 
furnished  to  the  ho^>ital's  patiento, 
including  outpatient  services  and  those 
provided  under  contract  or 
arrangemento  (including  those  for 
shared  services  and  fmnt  ventures),  and 
ensures  diat  die  hospital  is  in 
compliance  with  all  applicable 
conditions  of  participation  and 
standards. 

(2)  The  governing  body,  other 
organized  group,  or  responsible 
individual  must  notify  HCFA  or  the 
State  survey  agency  when  the  hospital — 

(i)  Adds  a  new  service  cat^ory  to  the 
list  of  services  it  oSars;  or 
(ii)  Adds  a  new  service  site. 

(3)  The  governing  body,  other 
organized  group,  or  individual  that 
assumes  full  legal  authority  and 
responsibility  for  the  operation  of  the 
hospital  is  responsible  for  development, 
implementation,  and  administration  of 
the  institutional  plan  and  budget  The 
institutional  plan  and  budget  must 
include,  but  are  not  limited  to: 

(i)  An  annual  operating  budget  that 
includes  all  anticipated  income  and 
expenses  related  to  items  that  would, 
under  generally  accepted  accounting 
principles,  be  considered  income  and 


expeiase  items.  (This  paragraph  does  not 
require  the  preparation,  in  connection 
with  any  budget  of  an  item-by-item 
identification  of  the  componento  of  each 
type  of  anticipated  exp«iditure  or 
income.) 

(ii)  A  capital  expenditures  plan  for  at 
least  a  3-year  period  (iiududing  the  year 
to  which  the  operating  budget  described 
is  applicable)  that  includes  and 
identifies  in  detail  the  anticipated 
sources  of  finanring  for.  and  the 
objectives  of.  eech  anticipated 
expenditure  in  excess  of  $600,000  (or     - 
such  lesser  amoimt  as  may  be 
established  by  the  State  in  which  the 
hospital  is  located,  in  accudanoe  with 
section  1122(gXl)  of  the  Act)  related  to 
the  acquisition  of  land,  the 
improvement  of  land,  buildings,  and 
equipment,  and  the  replacement, 
modernization,  and  expansion  of  the 
buildings  and  equipment  that  would, 
under  generally  accepted  accounting 
principles,  be  considered  capital  items. 

(iii)  A  plan  submitted  to  the  agency 
designated  undm  section  1122(b)  of  the 
Act  or  if  no  such  agency  is  desi^iated, 
to  the  appropriate  health  planning 
agency  in  the  State  (but  this  shall  not 
t^ply  in  the  case  of  a  fedlify  exen^t 
from  review  under  section  1122  by 
reeson  of  section  1122(j)). 

(iv)  Review  and  updating  at  least 
annually. 

(v)  Preparation,  under  die  direction  of 
the  governing  body,  other  organised 
group,  or  responsible  individual,  by  a 
committee  consisting  of  representatives 
of  the  governing  body,  the 
administrBtive  staff,  and  die  nHMJirwl 
staff  of  the  institution  or  agmcy. 
(4)  The  governing  body,  other 
organized  group,  or  individual  diet 
assiimes  fiill  legal  authority  and 
responsibility  for  the  operation  of  the 
hospital  appointo  the  medical  staffs 
members  and  approves  ito  bylaws. 

(c)  Standard:  Organ  procurement 
responsibilities.  (1)  The  governing  body, 
other  organized  group,  or  responsible 
individuuBl  must  misuie  that  the  hospital 
has  Mrritten  protocols  that — 

(i)  Identify  potential  organ  donors  as 
defined  by  the  OPO  with  which  the 
hospital  has  an  agrenoaent; 

(ii)  Assure,  in  collaboiation  with  the 
OPO  with  wribich  the  hospital  has  an 
agreement  diat  the  femily  of  each 
potential  organ  donor  knows  of  ito 
option  either  to  donate  organs  or  tissues 
or  to  decline  to  donate; 

(iii)  Encourage  discretion  and 
sensitivity  with  respect  to  the 
circumstances,  views  and  beliefs  of  the 
bmilies  of  potential  donors;  and 

(iv)  Ensure  that  the  hospital  works 
cooperatively  with  the  OPO  with  which 
the  hospital  has  an  agreement  in 
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educating  staff  on  donation  Isauet, 
reviewing  death  records  to  improve 
identification  of  potential  donors,  and 
mj^intiiining  potential  donors  while 
necessary  testing  and  placement  of 
potential  donated  organs  take  place: 

(2)  The  hospital  must  notify  the  OPO 
designated  by  the  Secretary  under 

$  486.316(c)  of  this  chapter  of  all 
potential  organ  donors  using  protocols 
defined  by  the  OPO. 

(3)  A  hospital  in  which  organ 
transplants  are  performed  must  be  a 
member  of  the  Organ  Procurement  and 
TransplanUtion  Network  (OPTN) 
established  and  operated  in  accordance 
with  section  372  of  the  Public  Health 
Service  (PHS)  Act  (42  U.S.C.  274)  and 
abide  by  its  rules.  The  term  "rules  of  the 
OPTN"  means  those  rules  provided  for 
in  regulations  issued  by  the  Secretary  in 
accordance  with  section  372  of  the  PHS 
Act  No  hospital  is  considvred  to  be  out 
of  compliance  with  section  1138(aMlHB) 
of  the  Act.  or  with  the  requirements  of 
this  paragraph,  unless  the  Secretary  has 
given  the  OPTN  formal  notice  that  he  or 
she  approves  the  decision  to  exclude  the 
hospital  from  the  OPTN  and  has 
notified  the  hospital  in  writing. 

(4)  For  purposes  of  this  standard,  the 
term  "organ"  means  a  human  kidney, 
liver,  haut.  lung,  or 


f4tt.11S    CofMMIonol 


The  hospital  maintains  an  effective 
infection  control  program  that  protects 
patients  and  hospital  staff  by  preventing 
and  controlling  infections  and 
communicable  disease. 

(a)  Standard:  Sanitary  environment 
The  hospital  must  provide  a  sanitary 
environment  by  following  acceptable 
standards  of  practice  to  avoid  sources 
and  transmission  of  infectioiu  and 
communicable  diseases. 

(b)  Standard:  Infection  control 
program.  The  hospital  must  maintain  an 
active  program  for  the  prevention, 
control,  and  investigstion  of  infections 
and  communicable  diseases  that — 

(1)  Is  under  the  direction  of  a 
designated  infection  control  ofBcer; 

(2)  Is  an  integral  part  of  the  hospital's 
quality  assessment  and  performance 
improvement  program;  and 

(3)  Includes  a  method  of  identifying 
problems  and  taking  appropriate  actions 
that  result  in  improvement. 

|4tt.120    CondNtonel 


The  hospital  maintains  information 
systems  to  record,  communicate,  and 
measure  hospital  performance.  The 
information  systems  may  include 
manual  gystems,  automated  systems,  or 
both,  depending  on  the  complexity  of 


the  hospital,  to  record  and  maintain  the 
clinical  and  operations  data  necessary 
for  patient  care. 

(a)  Standard:  Health  information 
tyttem.  (1)  The  hospital  maintains 
clinical  records  on  all  patients. 

(2)  The  patient  recora  must  docimient 
the  patient  stay  (whether  infMtient  or 
outpatient).  This  includes  recording,  to 
the  extent  they  are  performed  or  used, 
the  diagnosis,  comprehensive 
Msnsment  and  plan  of  care, 
evaluations,  consent  forms,  notes  on 
treatments,  nursing,  medications, 
reactions,  a  summary  report  with 
provisions  for  followup  care,  and  any 
other  relevant  reports. 

(3)  The  interdisciplinary  plan  of  care 
is  a  part  of  the  patient  record,  and  any 
revisions  to  the  plan  of  can  are 
acctirately  documented  by  the  hospitaL 

(4)  The  patient  record  must  note. 
%vithin  30  days  of  discharge,  the  final 

liimgnntit  and  rlinif?»l  outCOmeS  of  the 

patient  stay. 

(5)  All  patient  record  entries, 
including  those  made  as  a  result  of 
verbal  oidets.  must  be  legible,  dated, 
and  authenticated  in  written  or 
electronic  form  by  whomever  is 
responsible  for  ordering  or  providing 
the  service. 

(6)  Patient  records  must  be  retained  in 
a  reproducible  format  for  at  least  5 
jrsais. 

(7)  The  hospital  must  retain  original 
films,  scans,  and  other  image  records  (or 
copiee),  as  appropriate,  for  at  least  5 
years. 

(8)  If  a  hospital  performs  any  type  of 
transplants,  it  must  provide  requested 
transplant-related  data  to  the  Organ 
Procurement  and  Transplantation 
Network,  the  Scientific  Registry,  the 
oigui  procurement  organizations,  and 
the  Department  of  Health  and  Human 
Services  as  reouested  by  the  Secretary. 

(b)  Standara:  Mainigement  of  the 
information  syttems. 

(1)  The  information  systems  must  be 
maintained  to  provide  for  the  timely 
recording,  integration,  and  retrieval  of 
data  as  well  as  the  transmission  of  data 
to  authorized  parties. 

(2)  The  information  systems  must 
contain  system  standards  and 
procedures  to  etuura  the  integrity, 
efficiency,  confidentiality,  and  security 
of  data. 

(3)  Medical  information  about  th* 
patient  (inpatient  or  outpatient)  must  be 
Bvailable  to  all  authorised  profiBssional 
personnel  providing  medical  can  to  the 
patient. 


I48M2S 

Human 


ConoMofi  Of 


All  hospital  areas  are  stafiied  with 
qualified  personnel,  who  are  present  in 


sufficient  numbers  to  meet  the  needs  of 
the  hospital's  patients. 

(a)  Standard:  Credentials/ 
qualifications.  (1)  The  hospital  ensures 
uiat  individuals  who  8up)ervi8e  and/or 
furnish  services  to  hospital  patients, 
including  services  furnished  under 
contracts  or  arrangements,  are  qualified 
to  provide  or  supervise  the  services,  and 
that  types  of  practidoners  allowed  to 
practice  without  direct  supervision  have 
delineated  clinical  privileges  for  these 
services. 

(2)  The  hospital  grants  clinical 
privileges,  and  periodically  reappraises 
and  renews  (or  denies  renewal  of)  those 
privileges.  If  State  law  requires  that  an 
employee,  contractor,  or  a  practitioner 
with  practice  privileges  be  licensed,  the 
hospital  verifies  (snd  periodically 
reverifies)  compliance  with  applicable 
licensure  requirements,  and  documents 
that  verification. 

(3)  The  medical  staff  operates  imder 
bylaws  that  are  approved  by  the 
governing  body,  establishes  the  criteria 
for  selection  of  its  members,  examines 
the  credentials  of  candidates  and 
reconmiends  eligible  candidates  to  the 
governing  body. 

(b)  Standard:  Staffing.  (1)  Staffing  for 
all  services  provided  by  the  hospital 
reflects  the  volume  of  patients,  patient 
acuity,  and  the  level  of  intensity  of  the 
services  provided  to  ensure  that  desired 
outcomes  of  care  are  achieved  and 
negative  outcomes  are  avoided. 

(2)  In  implementing  the  requirements 
of  paragraph  (b)  (1 )  of  this  section,  the 
hospital  must  develop  and  use 
consistently  an  explicit  process  to 
determine  on  an  ongoing  basis  the 
needed  level  of  nursing  staff  (including 
registered  nurses,  licensed  practical 
nurses,  and  nursing  assistants).  This 
methodology  and  evidence  of  its  use  in 
meeting  the  nursing  staffing  needs  of  the 
patients  must  be  available  for  public 
inspection. 

(3)  The  hospital  must  provide  24-hour 
nursing  services  furnished  or  supervised 
by  s  registered  nurse,  snd  have  a 
licensed  practical  nurse  or  registered 
nurse  on  duty  at  all  times,  except  for 
rural  hospitals  that  have  in  efiiect  a 
waiver  m  the  24-hour  nursing  service 
requirement  granted  under  §  488.54(c) 
of  this  chapter. 

(4)  A  registered  nurse  must  be 
immediately  available  for  bedside  care 
of  any  patient,  when  needed. 

(5)  A  registered  nurse  must  be 
responsible  for  the  provision  and 
ev^uation  of  musing  care  fxx  i 
patient  and  must  assign  the  nursing  < 
of  eech  patient  to  other  nursing 
personnel  in  accordance  with  the 
patient's  needs  and  the  specialized 
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qualifications  and  competence  of  the 
nursing  staff  available. 

(6)  The  hospital  must  msure  that  all 
licensed  muses  working  in  the  hospital 
adhere  to  the  policies  and  procedures  of 
the  hospital.  The  hospital  must  provide 
for  the  adequate  supervision  and 
evaluation  of  the  clinical  activities  of 
nonemployee  nursing  personnel. 

(c)  Standard:  Education,  trxmting,  and 
performance  evaluation.  (1)  The 
hospital  must  ensure  that  all  personnel 
furnishing  health  care  services  in  the 
hospital  are  provided  with  the  necessary 
education  and  training  on  the  nature  of 
their  duties  so  that  they  can  furnish 
services  effectively,  efficienUy.  and 
competently.  This  education  and 
training  includes,  but  is  not  limited  to, 
the  individual  job  description, 
performance  expectations,  applicable 
organizational  policies  and  procedures, 
safety  responsibilities,  infisction  control 
program,  and  quality  assessment  and 
performance  improvement  activities 
within  the  hospital. 

(2)  All  personnel  furnishing  health 
care  services  in  the  hospital  must 
demonstrate  in  practice  the  skills  and 
techniques  necessary  to  perform  their 
duties  and  responsibilities. 

1482.130   CondMonofperticipeten: 


The  hospital  must  maintain  a  safe 
physical  environment  free  of  hazards  for 
patients. 

(a)  Standard:  Safety  management.  (1) 
The  hospital  must  prevent  situations 
that  pose  a  threat  to  health  or  property 
whenever  possible;  when  they  do  occur, 
the  hospital  must  report  and  correct 
them  prompUy. 

(2)  The  hospital  must  prevent 
equipment  failures  whenever  possible; 
when  they  do  occur,  the  hospital  must 
report  and  correct  them  prompUy. 

(3)  The  hospital  must  prompUy  report 
and  investigate  all  incidents  that 
involve  injury  to  patients  or  that  involve 
damage  to  property. 

(4)  The  hospital  must  have  an 
emergency  preparedness  system  for 
managing  the  consequences  of  power 
failures,  natural  disasters  or  other 
emergencies  that  disrupt  the  hospital's 
ability  to  provide  care. 

(b)  Standard:  Physical  plant  and 
equipment.  (1)  There  must  be 
procedures  for  the  proper  routine 
storage  and  prompt  disposal  of  trash 
and  medical  waste. 

(2)  There  must  be  proper  light,       * 
temperature,  and  ventilation  controls 
throughout  the  hospital  including 
appropriate  air  exchanges  for  patient 
care. 

(3)  There  must  be  emergency  power 
and  lighting  for  life-support  equipment. 


regardless  of  location,  and  for 
emergency  exit  areas  and  stairwells.  The 
hospital  must  make  available  in  all 
other  areas  not  served  by  the  emergency 
supply  source,  battery  lamps  and 
flashlights.  The  hospital  must  make 
available  facilities  for  emergency  gas 
and  water  supply. 

(4)  All  eqmpment  used  to  famish 
patient  care  services  must  be  properly 
maintained. 

1482.186    Condition  olpartlclpetlon:Ut» 
safety  ffORi  nie. 

Except  as  provided  in  paragraphs  (a) 
and  (b)  of  this  section,  the  hospital  must 
meet  the  applicable  provisions  of  the 
1994  edition  of  the  Life  Safety  Code  of 
the  National  Fire  Protection  Association 
(LSC),  which  is  incorporated  by 
reference.  Incorporation  by  refsrence  of 
the  LSC,  1994  edition,  was  approved  by 
the  Director  of  the  Fedand  B«y«#»»r  in 
accordance  with  5  U.S.C  5S2(a)  and  1 
CFRpart  51.» 

*  (a)  Waivers.  After  consideration  of 
State  survey  ag«icy  findings,  HCFA 
may  waive  specific  provisions  of  the 
Life  Safety  Code  that,  if  rigidly  applied, 
would  residt  in  unreasonable  hardship 
upon  the  facility,  but  only  if  the  waiver 
does  not  adversely  affect  the  health  and 
safisty  of  patients. 

(b)  Exception.  The  provisions  of  the 
Life  Safety  Code  do  not  apply  in  a  State 
where  HCFA  finds  that  a  fire  and  safety 
code  imposed  by  State  law  adequately 
protects  patients  in  hospitals. 

1482.140   Condition  of  pertlclpetlon;  Blood 
and  Mood  product  transfusions. 

The  hospital  must  administer  blood 
and  blood  product  transfusions 
according  to  approved  medical  staff  and 
nuraing  policies  and  procedures,  and 
ensure  the  safety  of  individuals  being 
transfused  within  the  fecility. 

(a)  Standard:  Transfusion  reactions.  • 
The  hospital  must  have  procedures  for 
identifying,  averting,  responding 
promptiy  to.  investigating,  tracldng.  and 
reporting  blood  and  blood  product 
transfusion  reactions  to  the  laboratory 
and.  as  appropriate,  to  Federal  and  State 
authorities. 

(b)  Standard:  Safety  and  accessibility. 
The  hospital  must  take  appropriate 
measures  to  ensure  the  positive 
identification  of  the  blood  or  blood 
product  and  the  recipient.  Blood  and 
blood  product  must  be  stored  at  the 


'  When  this  proposed  rule  is  adopted,  the  1904 
edition  of  tlie  Life  Safety  Code  will  be  available  for 
inspection  at  the  HCFA  Information  Resource 
Center,  7500  Security  Boulevard.  Central  Building, 
Baltimore,  MD.  and  at  the  Of&ce  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.  Suite  700, 
Washington,  DC.  Copies  of  this  publication  may  be 
purchased  from  the  National  Fire  Protection 
Association,  Battennarch  Park,  Quincy,  MA  02269. 


appropriate  conditions,  iiKduding 
temperature,  to  prevent  deterioration. 
Blood  and  blood  products  must  be 
readily  accessible  to  the  appropriate 
medical  and  nursing  staff 

1482.146    CeodNtonofpefttclpelleii. 
Polsniially  InfecUous  Mood  and  Mood 

(a)  Potentially  HIV  infectious  blood 
and  blood  products.  Potentially  HTV 
infectious  blood  and  blood  products  are 
prior  collections  from  a  donor  who 
tested  negative  at  the  time  of  donation 
but  tests  repeatedly  reactive  for  the 
antibody  to  the  himian 
immunodeficiency  virus  (HIV)  on  a  later 
donation,  and  the  FDA-licensed,  more 
specific  test  or  other  follow-up  testing 
recommended  or  required  by  FDA  is 
positive  and  the  timing  of 
seroconversion  cannot  be  precisely 
estimated. 

(b)  Services  furnished  by  an  outside 
blood  bank.  If  a  hospital  regularly  uses 
the  services  of  an  outside  blood  bank,  it 
must  have  an  agreement  with  the  blood 
bank  that  governs  the  procurement, 
transfer,  and  availability  of  blood  and 
blood  products.  The  agreement  must 
require  that  the  blood  bank  promptiy 
notify  the  hospital  of  the  following: 

(1)  If  it  supplied  blood  and  blood 
products  collected  from  a  donor  who 
tested  negative  at  the  time  of  donation 
but  tests  repeatedly  reactive  for  the 
antibody  to  HIV  on  a  later  donation. 

(2)  The  results  of  the  FDA-licensed, 
more  specific  test  or  other  follow-up 
testing  recommended  or  required  1^ 
FDA  completed  within  30  calendar  days 
alter  the  donor's  repeatedly  reactive 
screening  test.  (FDA  regulations 
concerning  HTV  testing  and  lookback 
procedures  are  set  for&  at  21  CFR 
610.45 — et  seq.) 

(c)  Quarantine  of  blood  and  blood 
products  pending  completion  of  testing. 
If  the  blood  bank  notifies  the  hospital  of 
the  repeatedly  reactive  HIV  screening 
test  results  as  required  by  paragraph 
(b)(1)  of  this  section,  the  hospital  must 
determine  the  disposition  of  the  blood 
or  blood  product  and  quarantine  all 
blood  and  blood  products  from  previous 
donations  in  inventory. 

(1)  If  the  blood  bank  notifies  the 
hospital  that  the  result  of  the  FDA- 
licensed,  more  specific  test  or  other 
followup  testing  recommended  or 
reqiiired  by  FDA  is  negative,  absent 
other  informative  test  results,  the 
hospital  may  release  the  blood  and 
blood  products  from  quarantine. 

(2)  If  the  blood  bank  notifies  the 
hospital  that  the  result  of  the  FDA- 
licensed,  more  specific  test  or  other 
followup  testing  recommended  or 
required  by  FDA  is  positive,  the  hospital 


66762  Fadffral  Registar  /  Vol.  62.  No.  244  /  Friday.  December  19,  1997  /  Proposed  Rules 


must  dispose  of  the  blood  and  blood 
products  in  accordance  with  21  CFR 
606.40  and  notify  patients  in  accordance 
with  paragraph  (d)  of  this  section. 

(d)  Patient  notification.  If  the  hospital 
has  administered  potentially  HIV 
infiactious  blood  or  blood  products 
(either  directly  through  its  own  blood 
bank  or  under  an  agieemmt  described 
in  paFMraph  (b)  of  this  section)  or 
relaaaed  such  blood  or  blood  products 
to  another  entity  or  approprioto 
individual,  the  hospital  must  take  the 
following  actions: 

(1)  Promptly  make  at  least  three 
attempts  to  notify  the  patient's  attending 
physician  (that  is.  the  physician  of 
record)  or  the  physicisin  who  ordered 
the  blood  or  blood  product  that 
potentially  HIV  infectious  blood  or 
blood  products  were  transfused  to  the 
patient 

(2)  Ask  the  physician  to  immediately 
notify  the  patient,  or  other  Individual  as 
permitted  under  paragraph  (h)  of  this 
section,  of  the  need  for  HTV  testing  and 
counseling. 

(3)  If  the  physician  is  unavailable, 
declines  to  make  the  notification,  or 
later  Informs  the  hospital  that  he  or  she 
was  unable  to  notify  the  patient, 
promptly  make  at  least  three  attempts  to 
notify  the  patient,  or  other  individual  as 
permitted  under  paragraph  (h)  of  this 
section,  of  the  need  for  HIV  testing  and 
counseling. 

(4)  Document  in  the  patient's  medical 
record  the  notification  or  attempts  to 
give  the  required  notification. 

(e)  Timeframe  for  notification.  The 
notification  effort  begins  when  the 
blood  bank  notifies  the  hospital  that  it 
received  potentially  HIV  infectious 
blood  and  blood  products  and  continues 
for  8  weeks  unless — 

(1)  The  patient  is  located  and  notified: 
or 

(2)  The  hospital  is  unable  to  locate  the 
patient  and  documents  in  the  patient's 
medical  record  the  extenuating 
circumstancea  beyond  the  hospital's 
control  that  caused  the  notification  time 
frame  to  exceed  8  weeks. 

(0  Content  of  notification.  The 
notification  given  under  paragraphs  (d) 
of  this  section  must  include  the 
following  information: 

(1)  A  oasic  explanation  of  the  need  for 
HIV  testing  and  counseling. 

(2)  Enough  oral  or  written  information 
so  that  the  transfused  patient  can  make 
an  informed  decision  about  whether  to 
obtain  HIV  testing  and  counseling. 

(3)  A  list  of  programs  or  places  where 
the  patient  can  obtain  HIV  testing  and 
counseling,  including  any  requirements 
or  restrictions  the  program  may  impose. 

(g)  PoIicioM  and  proceduns.  The 
hospital  must  establish  policies  and 


procedures  for  notification  and 
documentation  that  conform  to  Federal, 
State,  and  local  laws,  including 
requirements  for  confidentiality  and 
medical  records. 

(h)  Notification  to  legal  npntentative 
or  relative.  If  the  patient  has  been 
adjudged  incompetent  by  a  State  court, 
the  physician  or  hospital  must  notify  a 
legal  repreeentative  designated  in 
accordance  with  State  law.  If  the  patient 
is  competent,  but  State  law  permits  a 
legal  representative  or  relative  to  receive 
the  information  on  the  patient's  behalf, 
the  physician  or  hospital  must  notify 
the  patient  or  his  or  her  legal 
representative  or  relative.  If  the  patient 
is  deceased,  the  physician  or  hospital 
must  continue  the  notification  procaaa 
and  inform  the  deceaaad  patient's  lapal 
representative  or  relative. 

1482.150    Condition  e(  pamdpalton: 

IflWHaiKWI  rWNW. 

The  hospital  must  have  a  utilization 
review  (UR)  plan  that  provides  for 
review  of  services  furnished  by  the 
institution  and  by  members  of  the 
medical  staff  to  patients  entitied  to 
benefits  under  the  Medicare  and 
Medicaid  programs. 

(a)  Standard:  Applicability.  The 
provisions  of  this  section  apply  except 
in  either  of  the  following 
circumstances— 

(1)  A  Utilization  and  Quality  Control 
Peer  Review  Organization  (PRO)  has 
assiuned  binding  review  for  the 
hospitals. 

(2)  HCFA  has  determined  that  the  UR 
procedures  established  by  the  State 
under  titie  XOC  of  the  Act  are  superior 
to  the  procedures  required  in  this 
section,  and  has  required  hospitals  in 
tiiat  State  to  meet  the  UR  plan 
requirements  under  §§  456.50  through 
456.245  of  this  chapter. 

(b)  Standard:  Composition  of 
utilization  review  committee.  A  UR 
committee  consisting  of  two  or  more 
practitioners  must  carry  out  the  UR 
function.  At  least  two  members  of  the 
committee  must  be  doctors  of  medicine 
or  osteopathy.  The  other  members  may 
be  any  of  the  other  types  of  practitioners 
specified  in  $  482.20(a). 

(1)  Except  as  specified  in  paragraphs 
(bX2)  and  (3)  of  this  section,  the  UR 
committee  must  be  one  of  the 
following — 

(i)  A  staff  committee  of  the  institution, 
(ii)  A  group  outside  the  institution 
that  is  established— 

(A)  By  the  local  medical  society  and 
some  or  all  of  the  hospitals  in  the 
locality;  or 

(B)  In  a  manner  approved  by  HCFA. 

(2)  If,  because  of  tne  small  size  of  the 
institution,  it  is  impracticable  to  have  a 


properly  functioning  staff  committee, 
the  UR  committee  must  be  established 
as  specified  in  paragraph  (b)(lKii)  of 
this  section. 

(3)  The  committee's  or  group's 
reviews  may  not  be  conducted  by  any 
individual  who — 

(i)  Has  a  direct  financial  interest  (for 
example,  an  ownership  interest)  in  that 
hospital;  or 

(ii)  Hais  been  professionally  involved 
in  the  can  of  the  patient  whose  case  is 
being  reviewed. 

(c)  Standard:  Scope  and  frequency  of 
review. 

(1)  The  UR  plan  must  provide  for 
review  for  Medicare  and  Medicaid 
patients  with  respect  to  the  medical 
necessity  of  each  of  the  following — 

(i)  Admissions  to  the  institution, 
(ii)  The  duration  of  stays, 
(iii)  Profsssional  services  furnished, 
including  drugs  and  biologicals. 

(2)  Review  of  admissions  may  be 
performed  before,  at.  or  after  hospital 
admission. 

(3)  Except  as  specified  in  paragraph 
(e)  of  this  section,  reviews  may  be 
conducted  on  a  sample  basis. 

(4)  Hospitals  that  are  paid  for 
inpatient  hospital  services  under  the 
prospective  payment  system  set  forth  in 
part  412  of  this  chapter  must  conduct 
review  of  duration  of  stays  and  review 
of  professional  services  as  follows: 

(i)  For  duration  of  stays,  these 
hospitals  need  review  only  cases  that 
thqr  loasonably  assume  to  be  outiier 
cases  based  on  extended  length  of  stay, 
as  described  in  $412.80(a)(l)(i)  of  this 
chapter;  and 

(ii)  For  professional  services,  these 
hospitals  need  review  only  cases  that 
they  reasonably  assume  to  be  outiier 
cases  besed  on  extraordinarily  high 
cosU.  as  described  in  §  412.80(a)(lHii)  of 
this  chapter. 

(d)  Standard:  Determination  regarding 
admissions  or  continued  stays. 

(1)  The  determination  that  an 
admission  or  continued  stay  is  not 
medically  necessarv — 

(i)  May  be  made  by  one  member  of  the 
UR  committee  if  the  practitioner  or 
practitioners  responsible  for  the  care  of 
the  patient,  as  specified  in  $  482.20(a). 
concur  with  the  determination  or  fail  to 
present  their  views  when  afforded  the 
opportunity;  and 

(ii)  Must  be  made  by  at  least  two 
members  of  the  UR  committee  in  all 
other  cases. 

(2)  Before  making  a  determination 
that  an  admission  or  continued  stay  is 
not  medically  necessary,  the  UR 
committee  must  consult  the  practitioner 
or  practitioners  responsible  for  the  care 
of  the  patient,  as  specified  in 

§  482.20(a),  and  afford  the  practitioner 


Fedoral  Ragfator  /  Vol.  62,  No.  244  /  Friday.  December  19,  1997  /  Proposed  Rules  66763 


or  practitioners  the  opportunity  to 
present  their  views. 

(3)  If  the  committee  decides  that 
admission  to  or  continued  stay  in  the 
hospital  is  not  medically  necessary, 
written  notification  must  be  given,  not 
later  than  2  days  after  the 
determination,  to  the  hospital,  the 
patient,  and  the  practitioner  or 
practitioners  responsible  for  the  care  of 
the  oatient.  as  specified  in  §  482.20(a). 

(e)  Standard:  Extended  stay  review. 
(1)  In  hospitals  that  are  not  paid  imder 
the  prospective  payment  system,  the  UR 
committee  must  make  a  periodic  review, 
as  specified  in  the  UR  plan,  of  each 
current  inpatient  receiving  hospital 
services  during  a  continuous  period  of 
extended  duration.  The  scheduling  of 
the  periodic  reviews  may — 

(ij  Be  the  same  for  all  cases;  or 

(ii)  Difiiar  for  different  classes  of  cases. 

(2)  In  hospitals  paid  under  the 
prospective  payment  system,  the  UR 
committee  must  review  all  cases 
reasonably  assumed  by  the  hospital  to 
be  outiier  cases  because  the  extended 
length  of  stay  exceeds  the  threshold 
criteria  for  the  diagnosis,  as  described  in 
§  412.80(a)(l)(i).  'The  hospital  is  not 
required  to  review  an  extended  stay  that 
does  not  exceed  the  outiier  threshold  for 
the  diagnosis. 

(3)  Tne  UR  committee  must  make  the 
periodic  review  no  later  than  7  days 
after  the  day  reoulred  in  the  UR  plan. 

(f)  Standard:  Review  of  professional 
services.  The  conunittee  must  review 
professional  services  provided,  to 
determine  medical  necesslfy  and  to 
promote  the  most  efficient  use  of 
available  health  Cacilities  and  services. 


Subpwt  E-{Rodosignatod  as  Subpart 
PI 

Subpart  E — Requirements  for 
Specialty  Hospitals  is  redesignated  as 


Subpart  D.  Sections  482.60.  482.61. 
482.623nd  482.66  are  redesignated  as 
§§482.155,  482.160, 482.165,  and 
482.170,  respectively. 
C  Part  485  is  amended  as  follows: 

PART  485-OONDITlONS  OF 
PARTiaPATION:  8PECIAUZED 
PROVIDERS 

1.  The  authority  citation  for  part  485 
continues  to  read  as  folloMrs: 

Aethority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
1395hh). 


Subpart  F—CondWona  or 
Participation:  CrtUcai 
(CAHa) 


Hoapltaia 


2.  Section  485.639(c)  is  revised  to 
reed  as  follows: 

§486.630   CondWonofpvUdpoHen: 


(c)  Administration  of  Anesthesia.  The 
CAH  designates  the  person  who  is 
allowed  to  administer  anesthesia  to 
CAH  patients  in  accordance  with  its 
approved  policies  and  procedures  and 
with  State  scope  of  practice  laws. 
Anesthesia  is  administered  only  by  a 
licensed  practitioner  permitted  by  the 
State  to  administer  anesthetics. 

D.  Part  489  is  amended  as  follows: 

PART  489— PROVIDER  AGREEMENTS 
AND  SUPPUER  APPROVAL 

1.  The  authority  citation  for  part  489 
continues  to  read  as  follows: 

Aethorlty:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
1395hh]. 

2.  Section  489.53  is  amended  by 
republishing  paragraph  (a)  introductory 


text,  redesignating  pan^raphs  (aK6) 
tiuough  (aXl4)  as  paFagr^>hs  (aX7) 
through  (a)(15).  respectively,  and  adding 
a  new  paragraph  (a)(6),  to  read  as 
follows: 

§486.66   TermlnallonbyHCFA. 

(a)  Basis  for  tarmination  ofagnanent 
with  any  provider.  HCFA  may  terminate 
the  agreement  with  any  provider  if 
HCFA  finds  that  any  of  the  following 
failings  is  attributable  to  that  provider 

(6)  It  refbses  to  allow  access  to  its 

focilities,  or  examination  of  its 
operations  or  records,  by  or  on  behalf  of 
HCFA,  as  necessary  to  verify  diat  it  is 
complying  with  the  provisions  of  titie 
XVm  and  the  applicable  regulations  of 
this  chapter,  or  with  the  provisions  of 
this  agreemenL  (However,  this 
paragraph  is  not  to  be  construed  to 
require  the  disclosure  of  the  records  of 
a  skilled  nursing  fiscUlfy  qualify 
assessment  and  assurance  committee,  if 
such  disclosure  would  be  inconsistent 
with  §  483.75(o)  of  Uxls  chapter.) 
•        •        •        •        • 

(Catalog  of  Federal  Domestic  Assistance 
Pmgnun  No.  93.773,  Medicare  Hospital 
Insurance;  Program  No.  93.778.  Medical 
Assistance  Program) 

Dated:  November  28, 1997. 

NaM7-ABB  Min  DeParls, 

Administrator.  Health  Care  Finandag 
Administmtion. 

Dated:  December  10, 1997. 
Doniia  E.  Shalala. 
Seaetaty. 
(ER  Doc.  97-32793  Filed  12-15-97;  tt4S  am) 

aaiMQ  ooM  4ias-si-r 
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December  19,  1M7 


Part  III 


Library  of  Congress 


Copyright  Office 


Copyright  Restoration  of  Worlcs  in 
Accorctance  With  the  Uruguay  Round 
Agreements  Act;  Ust  identifying 
Copyrights  Restored  Under  the  Uruguay 
Round  Agreements  Act  for  Which  Notices 
of  intent  To  Enforce  Restored  Copyrights 
Were  Filed  in  the  Copyright  Office; 
Notice 
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UBRARY  OF  CONGRESS 

Cof»yrlgM  Office 
IDocilMt  Ma  97-3BI 

Copyright  Reatoralion  of  WOrto  In 
Aooordance  With  the  Uruguay  Round 
Agreement*  Act;  Ust  Wofitttylng 
CopyrlghtB  Restored  Under  the 
Uruguay  RouthI  Agreements  Act  for 
Which  Notlcee  of  Intent  To  Enforce 
neetored  Copyrights  Were  Filed  m  the 
Copyright  Office 

AQBICV:  Copyright  OfBce.  Library  of 
CongraM. 

action:  Publication  of  Sixth  List  of 
Noticfls  of  Intant  to  Enforce  Copyrights 
Kaatored  Under  the  Uruguay  Round 
Act 


r:  The  Copyright  OfRce  is 
publishing  its  sixth  list  of  restored 
copyrights  for  which  it  has  received  and 
processed  Notices  of  Intent  to  Enforce  s 
copyright  restored  under  the  Urugusy 
Round  Agreements  Act.  Publicstion  of 
the  lists  creates  a  record  for  the  public 
to  identify  restored  copyright  owners 
and  works  for  which  Notices  of  Intent 
to  Enforce  have  been  filed  with  the 
Copyright  CMBce.  Copjrright  owners 
from  countries  eligible  to  file  on  fsnusry 
1, 1996.  must  file  Notices  of  Intent  to 
Enforce  copyright  in  their  restored 
works  in  the  Copyright  Office  by  no 
later  thsn  December  31, 1997. 
EFFECTIVE  DATE:  December  19. 1997. 
FOR  FURTHER  ■rORIIATX)M  CONTACT: 
Marilyn  ).  Kretsinger.  Assistsnt  Genersl 
Counsel,  or  Chsrlotte  Douglass, 
Principal  Legsl  Advisor  to  the  General 
Counsel.  Copyright  CC/I&R.  Post  Office 
Box  70400.  Southwest  SUtion, 
Washington.  D.C  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  707- 
8366. 

mjpPLBmMTun  ■yomunoN: 

L  Background 

The  Urugiiay  Round  Agreements  Act 
(URAA)  (Pub.LNo.  103-465:  108  SUt. 
4809  (1994))  provides  for  the  restoration 
of  copyright  in  certain  works  that  were 
in  the  public  domain  in  the  United 
States.  Under  section  104A  of  title  17  * 
of  the  United  Ststes  Code  as  provided 
by  the  URAA,  copyright  protection  was 
restored  on  Jsnusry  1 ,  1996,  in  certsin 
works  by  foreign  nstionsls  or 


•  Ths  URAA't  — (halt  of  17  U.S.C  10«A 
rspiaoM  ncttaa  10«A  UDdar  tiM  North  Anartcan 
Fraa  Trada  AyiMl  hasliMawlsHnii  Act 
(Pub.LJ4o.  109-1S2. 107  SlaL  M87.  2119  (1903)). 
The  Uruguay  Rooid  Trada  A^mmmtt,  Taxta  of 
Agraaaaant*.  UeplaaMatliig  BUI,  SMSBinl  of 


Admlniatratlva  Actiae.  and  Raqoirad  Supporting 
Slalaoianu.  H.II.  Doc.  No.  316.  103d  Coi^.  2d  SaM. 
324  (10S4).  Saa  SO  PR  90«14  (SapL  29. 1999). 


domicilisries  of  World  Trade 
Organization  (WTO)  or  Berne  coimtries 
thst  were  not  protected  in  the  United 
Ststes  for  the  ressons  listed  below.  17 
U.S.C.  104A  (1994).  Specifically,  to 
quslify  for  restoration,  s  wotk  must  be 
an  original  work  of  authorship  that: 

(1)  is  not  in  the  public  domain  in  its 
source  country  through  expiration  of 
term  of  protection: 

(2)  is  m  the  public  domsin  in  the 
United  Ststes  due  to: 

(i)  noncompliance  with  fbnaalities 
imposed  at  any  time  by  United  States 
copyright  law,  including  failure  to 
renew,  publishing  the  work  without'a 
proper  Doti(ie,  or  fsilure  to  comply  with 
any  manufacturing  requirements; 

Cii)  lack  of  subject  matter  protection  in 
the  case  of  sound  recordings  fixed 
belbre  Febnisry  15, 1972;  or 

(iii)  lack  of  national  eligibility  (e.g., 
the  work  is  from  a  country  with  which 
the  United  Statee  did  not  have  copyright 
relations  at  the  time  of  the  work's 
publicstion);  snd 

(3)  hss  St  lesst  one  suthortor  in  the 
esse  of  sound  recordings,  rightholdari 
who  wss,  St  the  time  the  work  was 
created,  a  national  or  domiciliary  of  an 
eligible  country.  If  the  work  was 
published,  it  must  hsve  been  first 
published  in  sn  eligible  country  and  not 
published  in  the  United  States  within 
30-days  of  first  publication.  See  17 
U.S.C  104A(h)(6). 

A  work  meeting  these  requirements  it 
protected  "for  the  remainder  6f  the  term 
of  copyright  thst  the  work  would  have 
otherwise  been  granted  in  the  United 
States  if  the  work  never  entered  the 
public  domain  in  the  United  States."  17 
use.  104A(a)(l)(B). 

Under  the  URAA,  copyright  in 
restored  works  vests  automatically  on 
tlie  date  of  restoration.  17  U.S.C 
104A(a)(l)(A).  That  date  is  January  1, 
1996,  if  the  particular  nation  was 
already  a  member  of  the  World  Trade 
Organization  (WTO)  or  the  Beme 
Convention.  Otherwise,  the  effactive 
date  of  reatoration  is  the  date  of  a 
particular  nation's  adherence  to  the 
WTO  or  the  Beme  Convention  or  the 
date  when  the  Praaidant  issues  a 
proclamation  extending  copyright 
reatoration  to  that  nation. 

Although  the  copyright  owner  may 
immediately  enforce  the  restored 
copyright  against  individuals  who 
infringe  his  or  her  rights  on  or  after  the 
effective  date  of  restoration,  the 
copyright  owner's  right  to  enforce  the 
reatored  copyright  is  delayed  against 
reliance  partiea.  Typically,  a  reliance 
party  is  one  who  was  already  uaing  the 
work  before  December  8, 1994,  the  date 
the  URAA  was  enacted.  See  17  U.S.C 
104A(h)(4).  Before  a  copyright  owner 


can  enforce  a  restored  copyright  against 
8  reliance  party,  the  copyright  owner 
must  first  file  or  serve  a  Notice  of  Intent 
to  Enforce  (NIE)  on  such  parties. 

A  copyright  owner  may  file  an  NIE  in 
the  Copyri^t  OfRce  within  24  months 
of  the  dste  of  restoration  of  copyright 
Alternatively,  an  owner  may  serve  an 
NIE  on  an  individual  reliance  party  at 
any  time  during  the  term  of  copyright; 
however,  such  notices  are  effective  only 
against  the  party  served  and  those  who 
havB  sctusl  knowledge  of  the  notice  snd 
its  contents.  NIEs  appropriately  filed 
with  the  Copyright  Office  and  published 
herein  serve  as  constructive  notice  to  all 
reliance  parties. 

n.  Administrative  Prnraaaing 

Pursuant  to  the  URAA,  the  Office  is 
publishing  its  sixth  four  month  list 
identifying  restored  works  snd  the 
ownership  for  Notices  of  Intent  to 
Enforce  a  restored  copyright  filed  with 
the  Office.  17  U.S.C.  104A(e)(l)(B).  The 
earlier  lists  were  published  between 
Msy  1, 1996,  and  August  22, 1997.  61 
PR  19372  (May  1, 1996).  61  FR  46134 
(Aug.  30. 1996).  61  FR  68454  (Dec.  27. 
1996).  62  FR  20211  (April  25,  1997)  and 
62  FR  44842  (August  22,  1997).  To 
allow  for  processing  NIE  informstion, 
the  Office  closes  the  record  for 

Eublication  approximately  two  weeks 
afore  publication.  Accordingly,  the 
NIEs  listed  herein  are  those  entered  into 
the  public  records  of  the  Office  between 
August  8,  1997.  and  December  5, 1997. 
NIEs  received  after  the  current  Office 
processing  cutoff  date,  but  on  or  before 
the  cutoff  date  of  December  31 ,  1997, 
will  be  published  on  January  30, 1998.' 
NIEs  ror  works  restored  to  copyright 
on  January  1, 1996,  must  be  postmarked 
on  or  before  December  31, 1997,  to  be 
accepted  in  the  Copyright  Office  for 
publication  in  the  Fedml  Register.  See 
17  U.S.C.  104A(d)(2).  Owners  of  works 
thst  are  still  within  their  eligible  filing 
period  may  continue  to  file  such  notice 
with  the  Copyright  Office  and  receive 
constructive  notice,  and  the  Office  will 
continue  to  publish  s  list  of  eligible 
NIEs  in  the  Faderal  Register. 

m.  Correction  of  Previouaiy  Filed  NIEs 

Correction  NIEs  for  msjor  errors  on 
any  NIE  filed  must  be  submitted  within 
the  eligibility  period.  37  CFR 
201.34(dH6Xi).  Minor  errors  may  be 
corrected  at  any  time  without  regard  to 
eligibility  for  filing,  pursuant  to  the 
interim  regulation  on  Correction  NIEs, 
published  st  62  FR  55736  (October  28. 
1907). 


>  NIE'i  racai vad  in  tba  Copyright  Offica  allar 
)aniiary  2S,  1998.  that  were  poatmarkad  no  brtar 
tlian  Daoamber  31.  1997,  will  be  publithad  in  the 
apptoptiala  fcxir  month  UaL 
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IV.  OnUiie  Availability  of  NIE  Lists 

NIEs  are  located  in  what  is  known  as 
the  Copyright  Office  History  Documents 
(COHD)  file  which  is  available  from 
computer  terminals  located  in  the 
Copyright  Office  itself  or  from  terminals 
located  in  other  parts  of  the  Library  of 
Congress  NIE  information  through  the 
Library  of  Congress  Information  System 
(LOOS).  The  hours  of  availabUity  are 
Monday  through  Friday  8:30  a.m.-5:00 
p.m.  U.S.  Eastern  Hme  (Copyright 
Office)  or  over  the  Internet  Monday- 
Friday  6:30  a.m.-9:30  p.m.  U.S.  Eastern 
Time,  Saturday  8:00  ajn.-5:00  p.m..  and 
Sunday  1:00  pjn.-5:00  p.m.  Alternative 
ways  to  connect  through  Internet  sie:  (i) 
use  the  Copyright  Office  Home  Page  on 
the  Worid  Wide  Web  at:  http:// 
wvrw.loc.gov/copyright;  (ii)  connect 
directly  to  LOOS  through  Uie  tehiet 
address  at  locis.loc.gov  or  (iii)  use  the 
Library  of  Congreas  gopher  LC  MARVEL 
at  marvel.loc.gov  port  70.  LC  MARVEL 
and  WWW  are  available  24  hours  s  day. 
LOOS  is  svailable  24  hours  a  day 
Monday  through  Friday.  Eastern  Time; 
Saturday,  untifs  p  jn.;  and  Sunday  after 
11  a.m.i 

Information  available  online  includes: 
the  title  or  brief  description  if  imtitled; 
an  English  translation  of  the  title;  the 
alternative  titles  if  any;  the  name  of  the 
copyright  owmer  or  owner  of  one  or 
more  exclusive  rights,  the  date  of  receipt 
of  the  NIE  in  the  Copyright  Office;  the 
date  of  publication  in  the  Faderal 
KagislMT.  and  the  address,  telephone  and 
telefiuc  number  of  the  o^jrright  owner. 
If  given  on  the  NIE.  the  online 
information  will  also  include  the 
author,  the  type  of  work,  and  the  rights 
covered  by  the  notice.  See  37  CFR 
201.33(f).  For  the  purpose  of  researching 
the  full  Office  record  of  NIEs  on  the 
Idlemet.  the  Office  has  made  nnlirnf 
searching  instructions  accessible 
through  the  Copyright  Office  Home 
Page.  Researchers  can  access  them 
through  the  Library  of  Congress  Home 
Page  on  the  Worid  Wide  Web  by 
selecting  the  copyright  linL  Select  the 
menu  item  "Copyri^t  Office  Records" 
and/or  "URAA.  GATT  Amends  U.S. 
law."  Finally,  images  of  the  complete 
NIEs  as  filed  are  on  optical  disc  and 
available  from  the  Copyright  Office. 
The  following  restorod  worics  are 
listed  alphabetically  by  copyright 
owner;  multiple  works  owned  by  a 
■    particular  copyright  owner  are  listed 
alphabetically  by  title.  Works  having 
more  than  one  copyright  proprietor  are 
listed  under  the  mst  owner  and  cross- 
refiarenced  to  the  succeeding  ownerfs). 


*Nat  all  filaa  ■«  avaUaUa  altar  9:30  pjn.  oa 
waatdayi.  On  Sundays,  all  fUas  may  not  ba 
availabla  from  5  pjn.-8  pan. 


A  cross-reference  to  the  composite 
owner  (e.g..  Title  I  owned  by  "A  B  &  C") 
will  state.  "SEE  A  B  &  C"  at  the  listing 
for  each  individual  owner,  (e.g..  for 
Owner  A.  for  Owner  B  and  for  Owner 
C). 

V.  Sixth  List  of  Notices  of  Intent  To 
Ennnse 

Alameda  Films,  SA. 

Los  amores  de  ima  viuda. 

El  ataud  del  vampiro. 

El  aviador  fenomeno. 

Una  bale  es  mi  testigo. 

El  Baron  del  Terror. 

La  cabeza  viviente. 

Cadena  de  mentiras. 

Caaicasados. 

El  caso  de  la  mu|er  asesinadita. 

Chabelo  y  Pepito  detectives. 

Chabelo  y  Pepito  vs.  los  monstruos. 

Las  cinco  advertencias  de  satanas. 

Cinco  asesinos  esperan. 

Qnco  mil  dolares  de  recompense. 

Comicos  y  cancfones. 

Corona  de  lagrimas. 

El  crepusculo  de  un  Dies. 

Cuando  acaba  la  noche. 

Cuando  regrese  mama. 

Cucurrucucu  Paloma. 

Del  suelo  no  peso. 

El  diablo  no  es  tan  diaUo. 

Los  diablos  del  terror. 

Un  dorado  de  Pancfao  Villa. 

La  edad  de  la  tentadon. 

El  espejo  de  la  lHu|a. 

La  flecha  envenenada. 

Futtral  Mexico  70. 

Una  Gringuita  en  Mexico. 

El  grito  de  la  muerte. 

Los  hermanos  Diablo. 

El  hombre  de  la  ametralladora. 

El  hombre  y  el  monstruo. 

Hora  y  media  de  balazos. 

El  indomable. 

Jovenes  y  Bellas. 

Juego  peligroso. 

La  maldicion  de  la  llorona. 

Manana  seran  hombres. 

Manosarriba. 

La  marca  del  muerto. 

El  Mariachi  canta. 

Me  ha  besado  un  hombre. 

Mi  desconodda  esposa. 

Mi  esposa  y  la  otra. 

Mi  vida  es  una  cancion. 

Misterios  de  ultratumba. 

La  muerte  es  puntual. 

El  mundo  de  los  vampiroa. 

Nadie  muere  dos  veoes. 

Negra  consentida. 

El  pantano  de  las  nnimf, 

El  pecado  de  Laura. 

Pension  de  artistas. 

Pepito  y  la  lampara  maraviUosa. 

Pistoleros  del  oeste. 

Polidas  y  ladrones. 

El  potro  salvaje. 

Principio  y  fin.  j 


Punosderoca. 

Raffles  Mexicano. 

Los  recuerdos  del  porvenir. 

El  renegade  bianco. 

Rio  hondo. 

El  robo  al  tren  oxreo. 

Rosario. 

Serenata  en  Mexico. 

Los  sheriffs  de  la  frontera. 

Soy  un  golfo. 

Te  vi  en  televinon. 

Tiempo  de  motir. 

Los  ties  amores  de  Lola. 

Tres  hermanos. 

Triangulo. 

Twist  locura  de  juventud. 

Vacaciones  en  Acapuloo. 

El  vampiro. 

Venganza  apache. 

Las  viaitacionea  del  diaUo. 

Una  viuda  sin  sosten. 

Yo  quiero  ser  mala. 

Yo  quiero  ser  torero. 

El  Zorro  vengador. 
Argos  Films  S  A.R.L. 

Hiroshima,  mon  amour. 
Aiiane.  SEE  Cogalda  k  Ariane. 
Ariane.  SEE  Cc^da.  Aiiane  &  Pretoria. 
Authors  Rights  Restoration  Corporation. 
Inc. 

24  horas  de  placer. 

800  legvias  por  el  Amazonas. 

96  horas  de  amor  (en  la  vida  de  Guty 
Cardenas). 

A  calzon  quitado. 

A  donde  van  nuestros  hijos? 

A  gozar.  a  gozar  que  el  mimdo  se  va 
aacabar. 

A  la  orilla  de  un  palmar. 

A  la  prima  se  le  arrima. 

A  lo  macho. 

A  media  luz  los  ties. 

A  paso  de  co)o. 

A  que  le  tiras  cuando  suenas, 

Mexicano. 
A  ritmo  da  salsa. 
A  ritmo  de  twist 
A  sablazo  limpio. 
A  tiro  limpio. 
A  volar,  joven. 
Abajo  el  telon. 
Las  abandonadas. 
El  abanico  de  Lady  Windermere. 
Abismos  de  pasion. 
Abnegacion. 
Los  aboneios  del  amtv. 
Abtigo  de  mink. 
Laabuelita. 

Aca  las  tortas.  ~ « 

Acapulco  a  go  ga 
Acapulco  gigolo. 
Acapulco. 
Acapulquena. 
Accion  sobre  ruedas. 
Aconalado. 
Acorralados. 
Acuerdate  de  vivir. 
Aden  y  Eva. 
Aden,  Eva  y  el  Diablo. 
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Adios,  cunado. 

Adios,  juventud. 

Adios,  ml  chaparrlta. 

Adios,  Nicanor. 

Adorables  criminalM. 

Adriana  Del  Rio.  actru. 

Eladuanal. 

La  adulters. 

Agapito  no  me  las  des. 

Agarrando  parejo. 

El  agente  OO-sexy. 

Agente  viajero. 

Agente  secretisimo. 

La  agonia  de  ser  madni. 

La  agonia  de  ser  madra. 

Aguila  descalza. 

El  aguila  descalza. 

El  aguila  negra. 

El  aguila  negra  en  la  ley  de  loe  fiiartes. 

Aguila  negra  vs.  enmascarados  da  la 

muerte. 
El  aguila  negra  vs.  los  diablos  de  la 

pradera. 
El  aguila  real. 
Aguilas  de  America. 
Ani  esta  el  detalle. 
Ahi  viane  Martin  Corona. 
Ahi  viene  Vidal  Tenorio. 
Ahi  vienen  loa  Argumedo. 
Ahi  vienen  los  gorrones. 
El  ahiiado  de  la  muerte. 
Ahora  as  cuando  chile  verde. 
Ahora  mis  pistolas  hablan. 
Ahora  soy  rico. 
El  ahorcado. 
Al  cabo  que  ni  queria. 
Al  compas  del  rock'n  roll. 
Al  diablo  con  la  musica. 
Al  diablo  las  mu)araa. 
Al  fin  a  solas. 
Al  fin  solos. 
Al  maigen  de  la  ley. 
Al  ro)o  vivo. 
Al  SOD  de  la  metralleta. 
Al  son  del  mambo  (El  rey  del  mambo). 
Aladino  y  la  lampara  maiaviUoaa. 
Alaima. 
Alasdoradas. 
El  alazan  y  el  roaiUo. 
Alazan  y  enamorado. 
Los  albaniles. 
Albur  de  amor. 
Los  albureros. 
Albures  rancheroa. 
La  alegre  casada. 
Xos  alegraa  aguilares. 
La  alagria  de  vivir. 
Aletandra. 

Algo  flota  sobre  el  agua. 
Alguien  tiene  que  morir. 
Alias  el  rata. 

Alicia  en  Idel  el  pais  del  dolar. 
Alia  en  el  Bajio. 
Alia  en  el  rancho  grande  (36). 
Alia  en  el  rancho  grande  (43). 
Alia  en  el  tropico. 
Alia  en  U  Plaza  Garibaldi. 
Alia  en  la  Plaza  Garibaldi  U. 
Alma  de  acero. 


Alma  grande  en  el  desierto. 

Alma  grande,  el  Yaqui  fusticiera 

Alma  Jarocha. 

Alma  Ilanera. 

Alma  Nortena. 

Amanda,  levantate  y  anda. 

Amaneci  en  tus  brazos. 

Un  amante  anda  suelto. 

La  MHDte  perfecta. 

Loaamantas. 

Loa  ■—"♦««■  frios. 

Amar  fue  su  pecado. 

La  amarguxB  de  mi  raza. 

Ambicion  mortal. 

Ambicion  sangrienta. 

Ambicion  sangrienta  (67). 

Ambiciosa. 

Amigo. 

Losamigos. 

Las  amiguitas  da  los  ricoa. 

Amok. 

Amor  a  balazo  limpio. 

Amor  a  la  mexicana. 

Amor  a  ritmo  de  go-go. 

Amor  con  amor  se  page. 

Amor  de  adolaacente. 

Amor  de  la  calle. 

Amor  de  lefoa. 

Amor  de  locuia. 

El  amor  de  loa  amoraa. 

El  amor  de  Maria  IsabaL 

El  amor  de  mi  vida. 

Amor  de  mis  amoraa. 

Amor  del  bueno. 

Amor  en  cuatro  tiempoa. 

Amor  en  la  sombca. 

Amor  an  las  nubea. 

Un  amor  extiano. 

El  amor  las  vtielve  locas. 

El  amor  Uego  a  Jaliaco. 

El  amor  loco. 

El  amor  no  as  negocio. 

El  amor  no  es  pecado. 

Amor  prohibdo. 

El  amor  tiene  cara  de  mujer. 

Amor  vendido. 

El  amor  y  asas  cosaa. 

Amor  y  pacado. 

Amor  y  saxo. 

Amordto  coiaaon. 

Amor  entre  nubas. 

Amoraa  da  aver. 

Los  amores  de  Cbucho  El  Roto. 

Loa  amores  de  Juan  Charrasqueado. 

Los  amores  de  Marieta. 

Amores  de  Satanas. 

Loa  amores  de  una  viuda. 

Anadeto  se  divorda. 

ElanaUabeto. 

Anatomia  de  una  violadon. 

Andante. 

Ando  volando  bafo. 

Andrea  de  barfaa  azul. 

Angelitos  negroa. 

Angel  del  barrio. 

Angel  del  infiemo. 

El  angel  exterminador. 

Angel  negro. 

Angel  river. 


El  angel  y  yo. 

AngBMe  de  arrabal. 

Los  angeles  de  Puebla. 

Angelica. 

Angelitos  del  trapedo. 

Angelitos  negros. 

Anillo  de  compromiso. 

El  anima  de  sayula. 

El  anima  del  ahorcado  contra  el  latigo 

negro. 
Animas  tru)ano. 
Anita  De  Montemar. 
Anonimo  mortal. 
Loa  anoa  ban  pasado. 
Anos  verdes. 
Los  anos  verdea. 
Ansiedad. 

Ante  el  cadaver  de  xm  lider. 
'  Antesala  de  la  silla  electrica. 
El  apenitas. 
Aprendiendo  a  vivir. 
Apsionada. 

Apuesta  contra  la  muerte. 
Loa  apuros  de  dos  gallos. 
Loa  apuros  de  mi  aihijada. 
Loa  apuros  de  un  mafioso. 
Aquel  Camoso  Remington. 
Aquella  Rosita  Alvirez. 
Aqui  eata  Heraclio  Bemal. 
Aqui  eatan  los  Villalobo. 
Aqui  llego  el  valenton. 
Aqui  esta  tu  enamorado. 
Annas  infamales  (carebroa 

diabolicoa). 
Loa  arfaoles  mueran  de  pie. 
El  ardiente  deaeo. 
Arizona. 
Anna  infernal. 
Airabalera. 
Arriba  el  norte. 
Aniba  el  telon  (los  parperoa). 
Aniba  las  manoa.  Texano. 
Anriba  las  mu)ars. 
Aniba.  Michoacan. 
Anullo  de  Dioa.  - 
Amiza. 

El  arte  de  enganar. 
Elasdeoroa. 
El  as  negro. 
Aaalto  an  Tijuana. 
Elaaalto. 

Aaaainato  en  la  Plaza  Garibaldi. 
Aaasinato  en  los  estudioa. 
Elasesino. 
El  asesino  de  metro. 
Aaesino  de  tontos. 
El  asesino  enmascarado. 
Asesino  invisible. 
Aaesino  por  instinto. 
El  asesino  se  embarca. 
El  asesino  X. 
Losasesinos. 

Aaesinos  de  la  lucha  libra. 
Asesinos  de  otros  mundos. 
Asesinos  en  la  noche. 
Asesion  a  sueldo. 
Asi  amaron  nuestros  padres. 
Aai  era  Pancho  Villa. 
Asi  es  mi  Mexico. 
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Asi  se  quiere  en  Jalisco.    - 

Asi  son  alias. 

Los  astronautas. 

Atacan  las  brujas  (Santo  en  la  casa  de 

las  bru)as). 
El  ataud  del  vampiro. 
Los  atiacadores. 
Atias  de  las  nubes. 
Audaz  bravero. 
La  ausente. 

Los  automates  de  la  muerte. 
El  automovil  girls. 
Autopsia  de  tm  fiantii(»nn> 
Ave  sin  nido  (Anita  de  Montemar). 
Ave  sin  rumbo. 

Aventura  en  el  centro  de  la  tierra. 
Las  aventuras  de  Carlos  Lacroix. 
Aventuras  de  chucho  el  roto. 
Aventuras  de  Juliancito. 
Aventuras  de  la  pandilla. 
Las  aventuras  de  las  hermanas  X. 
Las  aventuras  de  Pito  Perez. 
Aventuras  de  un  caballo  bianco  y  i»n 

nino. 
Aventuras  de  un  nuevo  rico. 
Aventiiras  en  Rio. 
Aventureas  de  josellto  y  pulgaicito. 
Aventurera. 
Loa  aventureroa. 
El  aviador  fenomeno. 
EI  aviso  inoportuno. 
Ay  amor  como  me  has  puesto! 
Ay  chabela! 

Ay  chaparros  como  abundani 
Ay  Jalisco  no  te  rajes!  (46). 
Ay  Jalisco  no  te  rajes!  (64). 
Ay  que  tiempos,  senor  Don  Simon. 
Azahares  para  tu  boda. 
Azahares  rojos. 
Baila  conmigo. 
Baila  mi  amor. 
Bailando  cha-cha-cha. 
Baile  de  graduadon. 
Bailemirey. 
Baileras.  palabras  tristes. 
Bajo  el  delo  de  Mexico. 
Bajo  el  iinperio  del  hampa. 
Bajo  la  influencia  del  miedo. 
Bajo  la  merttalla. 

Bala  de  plata  en  el  pueblo  maldito. 
Bala  de  plata. 
Una  bala  es  mi  testigo. 
Balaperdida. 
Balumcanan. 
Baluncanan. 
Baname  mi  amor. 
Bancazo  en  los  mochis. 
La  banda  de  la  sotana  negra. 
Banda  de  los  contrabandistaa. 
La  banda  del  acordeon. 
La  banda  del  carro  rojo. 
Banda  del  polvo  malditO. 
Banda  del  terror. 
La  banda  dela  sotana  negra. 
Bandera  rota. 
Labandida. 
Los  bandidos  (66). 
Los  bandidos  l??). 
Bandidos  de  Rio  Frio. 


Bang,  bang...al  hoyo. 

El  beno  de  afrodita. 

Elbarbaazul. 

Los  Barbaros  del  norte. 

El  baibero  prodigioso. 

La  barca  de  oro. 

El  baron  del  terror.  - 

Barrack's  coup. 

La  barranca  de  k  muerte. 

Barranca  sangrienta. 

El  barrendero. 

Barridos  y  regados. 

Barrio  bajo. 

Barrio  de  pasiones. 

Barrio  salvaje. 

Bam.  el  hombre  de  la  selva. 

Bashful. 

El  bastardo  (37). 

Bastardo,  el  (65)  (Rancho  solo  II). 

Bataclan  Mexicano. 

La  batalla  de  los  pasteles. 

Bellas  de  noche. 

El  bello  durmiente. 

Bendito  entre  las  mujeres. 

Benjamin  Aigumedo. 

Besame  mucho. 

Besito  a  papa. 

El  beso  de  ultratumbe. 

Un  beso  en  la  noche. 

ElbesomortaL 

Besos  en  la  arena. 

Besos  prohibidos. 

Besos.  besos  y  mas  besos. 

La  bestia  negra. 

Bestias  jovenes. 

Los  Beverly  de  Peralvillo. 

La  bien  amndii 

Bikinis  y  rock. 

Blanca  Nieves  y  sus  siete  amantes. 

Blessed  among  women. 

Bloody  Marlene. 

Blue  Demon  contra  el  poder. 

Blue  Demon  contra  las  diabollcas. 

Blue  Demon  contra  las  invasoras. 

Blue  Demon  contra  los  cerebros 

infemales. 
Blue  Demon  el  demonio  azul  (El 

demonio  azul). 
Blue  Demon  en  pasaporte  a  la  muerte. 
Blue  Demon  y  la  mafia  amarilla. 
Blue  Demon  y  Zovek. 
Blue  Demon,  el  destructor  de  aspias. 
Blue  Demon,  el  destructor  de.  - 
Bodas  de  fuego. 
Bodas  de  oro. 
Bodas  tragicas. 
Bohemio  de  aficion. 
El  bolero  de  Raquel. 
Bolero  inmortal. 
El  Bombero  atomico. 
El  Bombero  atomico. 
Bonitas  las  tapatias. 
Las  borrachas. 
Borrasca  en  las  almas. 
Borrasca  humana. 
El  boxeador. 
Braceras  y  mojados. 
Las  braceras. 
El  bracero  Delano. 


Las  bravuconas. 

El  brazo  fuerte. 

Bromas  S.A. 

El  bronco. 

El  bronco  reynosa. 

The  brothel. 

Labruja. 

Elbruto. 

El  buen  ladron. 

El  buena  suerte. 

La  buena,  la  mala  y  la  golfe. 

Buenas  noches,  ano  nuevo. 

Buenas  y  con  movidaa. 

Bueno  para  nada. 

Buenos  dias,  Acapuloo. 

Bugambilia. 

Burdel. 

Burlada. 

Burlesque. 

El  buscabullas. 

Buscando  un  campeon. 

Buscando  ima  sonrisa. 

Cabalgando  a  la  luna. 

El  caballito  volador. 

Caballo  a  caballo. 

Caballo  alazan  lucero. 

El  caballo  bayo. 

El  caballo  bianco. 

El  caballo  del  Diablo. 

Caballo  prieto  afamado. 

Caballo  prieto  azabache. 

Caballo  que  canta. 

Cabellos  de  acoo. 

Caballos  de  acero  (amor  sobre  ruedas). 

El  cabaretero  y  sus  golfas. 

Cabellera  blanca. 

Cabellero  a  la  medida. 

Cabeza  de  vaca. 

La  cabeza  viviente. 

Cabo  de  homos. 

Caceria  de  traficantes. 

Caceria  humana. 

Caceria  implacable. 

El  cachorro. 

Los  cachorros. 

En  cada  faria  un  amor. 

Cada  hijo  una  cruz. 

Cada  loco  con  su  tema. 

Cada  oveja  con  su  pareja. 

Cada  quien  su  lucha. 

Cada  quimi  su  musica. 

Cada  quien  su  vida. 

Cada  voz  lleva  su  angustia. 

Cadena  de  mentiras. 

Las  cadenas  del  maL 

Cadetes  de  la  navaL 

Cafe  Colon. 

Cafe  Concordia. 

El  caifen  del  barrio. 

El  cain  del  bajio. 

Cain  y  Abel. 

Cain.  Abel  y  el  otro. 

Calabadtas  tionas. 

Las  Calaveras  del  terror. 

Calibre  44. 

Una  calle  entre  tu  y  yo. 

Callejera. 

Callejon  sin  salida  (38). 

Callejon  sin  salida  (64). 
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El  calvario  de  una  esposa. 
Calzontzin  inspector. 
La  calzonuda. 
Cam  de  piedn. 
La  camara  del  terror. 
Caxnelia. 

Caminate  solitario. 
Un  camino  al  cielo. 
Camino  al  infiemo. 
Camino  de  Cuana}uato. 
Camino  de  infiemo. 
Camino  de  la  borca. 
El  camino  de  la  vida. 
El  camino  de  los  espantoa. 
El  camino  de  los  gatos. 
Camino  del  mal. 
Caminos  de  michocan. 
Campanas  ro|as. 
El  campeon  ciclista. 
Campeon  del  barrio. 
Campeon  olimpico. 
Loa  campeonet  justicieroa. 
Canaima. 
,Loa  canallaa. 


Canasta  Uruguaya. 

Una  cancion  a  la  virgen. 

Cancion  de  luna. 

La  cancion  de  Mexico. 

Cancion  del  alma  (37). 

Cancion  del  alma  (63). 

La  cancion  del  huerfuio. 

Candelaria. 

El  canta  mariachi. 

Canta  mi  corazon. 

Cantaclaro. 

Cantando  nace  el  amor. 

Canto  chamo. 

El  canto  de  la  sirena. 

El  canto  de  los  humildes. 

El  cantor  de  la  Mafia. 

Caperucita  y  pulagarcito  contra  loa 

monstruous. 
Caperucita  y  siu  ties  amigoa. 
Capitan  de  riirales. 
El  capitan  Mantaraya. 
El  capitan  Mantanaya. 
La  capture  de  Chucho  el  Roto. 
Captura  de  Gabino  Banera. 
Capulina  chisme  caliente. 
Capulina  Speedy  Gonzalea. 
Capulina  vs.  los  monstruoa. 
Capulina  vs.  loa  vampiroa. 
Capulina.  corazon  de  leon. 
Cara  de  angel. 
Una  can  para  escapar. 
El  can  parachada. 
El  cara  parchada  (79). 
El  can  parchada. 
Canbina  30-30. 
Lm  cameteras. 


inuevas. 
La  canvana  de  la  muerte. 
La  carcachita. 
La  carcel  de  Cananea. 
La  carcel  de  Laredo. 
Carcel  de  mujeres. 
Carcel  de  mu|erea. 
ElCardenal. 


ElCardenal. 
Loa  cargadores. 
Cargamento  mortal. 
Caigunanto  prohibido. 
GH|HBBnto  prohibido  (fuego 

infernal). 
Cargando  el  muerto. 
La  carinosa  motorizada. 
Las  carinosas. 
El  carinoso. 
Carita  de  cielo. 
Camaval  en  mi  bacrio. 
Came  de  horca. 
Came  de  preside. 
La  came  manda. 
Caperucita  Roia. 
La  carrera  del  million. 
Carreta  sangrienta. 
El  carro  de  la  muerte. 
Carrona. 

Una  carta  de  (unor. 
Cartas  de  amor. 
La  case  chica. 
La  case  Colorado. 
Case  de  citas. 
La  caaa  de  las  muchachaa. 
La  can  de  loa  espantos. 
Case  de  muferes  (66). 
Case  de  miutecas  pan  adultoa. 
Case  de  munacas. 
Caaa  de  perdicion. 
La  caaa  de  Troya. 
Case  de  vecindad. 
La  case  del  farol  rojc 
La  case  del  ogro. 
La  case  del  rancor. 
La  casa  del  sur. 
La  casa  del  terro. 
La  casa  del  terror. 
La  casa  embrujada. 
La  casa  prohibida. 
Las  casadas  wnganan  da  4  a  6. 
Caaadaa  infielea. 
Caacriwl. 
Casc:abelito. 
La  case  del  Pelicano. 
Casi  casados. 

El  case  de  la  mu)er  asesinadita. 
Caaoa  de  alarma  y,  sida. 
U  CMta  divina. 
EI  Castillo  de  la  pureza. 
El  Castillo  de  los  monstruoa. 
El  Casto  Susano. 
Caundo  habla  el  corazon. 
Cayo  de  la  gloria  el  diablo. 
Cazadores  de  asesinos. 
Cazadoraa  de  cabezas. 
Cazadores  de  espias. 
Celos. 

El  cementerio  del  tenor. 
El  ceniciento. 
Las  cenizas  del  diputado. 
El  centauio  del  norte. 
El  centauro  Pancho  Villa. 
Central  camionera. 
Chabelo  y  Pepito  contn  los 

monstruos. 
Chabelo  y  Pepito  detectives. 
Loachacalaa. 


El  chacharas. 

La  chamaca. 

Chanco  y  el  tesoro  de  los  mayas. 

Elchanfle. 

El  chanfle  IL 

Chanoc. 

Chanoc  (adventiuas  de  mar  y  selva). 

Chanoc  (adventureas  de  mar  y  selva). 

Chanoc  en  el  circo  union. 

Chanoc  en  el  fbso  de  serpientes. 

Chanoc  en  la  isla  de  la  muerte. 

Chanoc  en  las  garras  de  las  fieras. 

Chanoc  vs  el  tigre  el  vampiro. 

Chanoc  vs  el  tigre  y  el  vampiio. 

Chanoc  vs.  las  tarantulas. 

Chaparro  se  mete  en  todo. 

ChaiTO  a  la  fuerza. 

Charro  de  las  calaveras. 

Charro  de  levita. 

El  chano  inmortal. 

Charro  negro  contra  la  banda  del 

Cuervo. 
Charro  negro  contra  la  banda. 
El  charro  y  la  dama. 
Chirano. 
Chicano  karateca. 
Chicas  casaderas.  , 
Las  chicas  males  del  Padre  Mendez. 
Chico  Ramos  (un  bombro  llamado 

muerte). 
Un  chico  valiente. 
Los  Chiflados  del  rock'n  rolL 
Chilambalam. 
El  Chile. 
Chile  picante. 
Chin-chin  el  Teporocho. 
Chiquidracula. 
Chismoso  de  la  ventana. 
Las  chivas  rayadas. 
Elchivo. 
Lachoca. 

Chto  sluchilos'  v  militsiyi. 
Chucho  el  remendado. 
Chucho  el  roto. 
Chucho  el  roto  (34). 
Chucho  el  roto  (59). 
El  ciclon  de  Jalisco  (yo  soy  chano 

donde). 
El  ciclon  del  Caribe. 
El  ciclon. 
El  cielito. 
Qelito  lindo. 
Qelo  rojo. 
El  delo  y  la  tiena. 
El  cielo  y  tu. 
Cien  gritos  de  terror. 
Qen  muferes. 
La  ciguena  dijo  si. 
Cinco  asesinos  eaperan. 
Cinco  de  chocolate  y  uno  de  fresa. 
Cinco  en  la  carcel. 
Cinco  fueron  escogidos. 
Los  dnco  halcones. 
Cinco  nacos  asaltan  Las  Vegas. 
Las  cinco  noches  de  Adan. 
Cinco  pollas  en  peligro. 
Cinco  rostros  de  mujer. 
Elcinico. 
Eldrco. 
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El  circo  de  Capulina. 

El  circo  de  Capulina. 

El  circo  tragico. 

Una  cita  de  amor. 

La  ciudad  de  los  ninos. 

La  ciudad  de  los  ninos. 

La  ciudad  perdida. 

Click,  fotografo  de  modelos. 

El  club  de  los  suicidas. 

El  club  de  los  suicidas. 

Club  de  senoritas. 

La  cobarde. 

El  cofre  del  pirata. 

El  cofre  del  pirata. 

Las  colegialas. 

La  colina  de  la  muerte. 

Color  de  nuestra  pieL 

Lacomadrita. 

El  Comandante  Puria. 

Comezon  a  la  mexicana. 

Comezon  a  la  mexicana. 

La  comezon  del  amor. 

Los  comicos  de  la  legua. 

Comicos  y  canciones. 

Como  atrapar  marido. 

Como  buiro  sin  mecate. 

Como  enfriar  a  mi  marido. 

Como  gallos  de  pelea. 

Como  hay  gente  sinvraguenza. 

Como  perros  y  gatos. 

Como  pescar  marido. 

Como  te  quedo  el  ojo. 

Como  todas  las  madres. 

Como  tu  ningiinn 

Como  yo  te  queria. 

El  compadre  mas  padra. 

El  compadie  mendoza. 

El  complot  mongol. 

Las  computadoras. 

Con  amor  de  muerte. 

Con  el  dedo  en  el  gatillo  (40). 

Con  el  dedo  en  el  gatillo  (65). 

Con  el  nino  a  travesado. 

Con  la  misma  moneda. 

Con  la  muerte  en  ancas. 

Con  licencia  para  matar. 

Con  mas  corazon  que  odio. 

Con  quien  andan  nuestros  locoaT 

Con  su  amable  permiso. 

Concurso  de  bellaza. 

El  Conde  de  Montecristo. 

En  condominio. 

Conexion  criminal. 

Confidencias  de  un  ruletero. 

Confidencias  matrimoniales. 

Conl  el  diablo  en  el  cuerpo. 

Conqueta. 

La  conquisita  del  dorado. 

Conquistador  de  la  luna. 

Conserje  en  condominio. 

Conspiracion  bikini. 

Contigo  a  la  distancia. 

Contra  la  ley  de  Dios. 

Contra  viento  y  marea. 

Contiabando  del  peso. 

Contrabando  por  amor. 

Contiabando  y  traicion. 

Coqueta. 

Lacoralillo. 


Corazon  bandolero. 

Corazon  de  fiera. 

El  corazon  de  la  noche. 

Corazon  de  nino  (39). 

Corazon  de  nino  (62). 

Corazon  salvaje  (55). 

Corazon  salvaje  (67). 

El  corazon  y  la  espada. 

Corazones  de  Mexico. 

Comudo  soy  yo. 

Corona  de  lagrimaa. 

Coronacion. 

Las  coionelas. 

El  correro  dd  norte. 

Corrido  de  Maria  Pistolas. 

Loe  corrompidos. 

Corrupcion. 

Comipcion  encadenada. 

El  corsario  negro. 

El  cortado. 

Las  cosas  prohibidas. 

La  cosecba  de  mujeres. 

La  coyota. 

El  coyote  emplumado. 

El  coyote  y  la  bronca. 

Cieo  en  dios  (labios  sellados). 

El  crepusculo  de  un  Dios. 

Crepusculo. 

La  criada  bien  criada. 

La  criada  marai^lla. 

EI  criado  malcriado. 

Criados  malcriados. 

El  crimen  de  la  hacienda. 

Crimen  en  el  puerto. 

Crimen  y  castigo. 

El  criminal. 

Cristo  setenta. 

Cronicaroia. 

El  cracifijo  de  piedra. 

Cruz  de  amor. 

Cruz  de  olvido. 

Cruz  Diablo. 

Cuatro  contra  el  crimen. 

Cuando  acaba  la  noche  (50). 

Cuando  conio  el  alazan. 

Cuando  el  Diablo  sopla. 

Cuando  la  tieira  tenmlo. 

Cuando  levanta  la  nid>la. 

Cuando  llonn  los  valientea. 

Cuando  los  hi|os  pecan. 

Cuando  los  hijos  se  pierden. 

Cuando  los  hijos  se  van. 

Cuando  los  hijos  se  van  (41). 

Cuando  los  padres  se  quedan  solos. 

Cuando  me  enamoro. 

Cuando  me  vaya. 

Cuando  Mexico  canta. 

Cuando  quiere  tm  mexicano. 

Cuando  regiese  mama. 

Cuando  se  quiere,  se  quiere. 

Cuando  se  vuelve  a  Dios. 

Cuando  tejen  las  arenas. 

Cuando  tu  me  quieras. 

Cuando  viajan  las  estrellas. 

Cuando  viva  villa!  es  la  muerte.     . 

Cuanto  vale  tu  hijo. 

Cuartelazo. 

Cuarto  cerrado. 

El  cuarto  chino. 


Los  cuates  de  la  rosenda. 

Cuatrero. 

El  cuatrero. 

Cuatio  a  la  fiiga. 

Cuatro  contra  el  imperio. 

Cuatro  contra  el  mundo. 

Cuatro  hembras  y  un  macho  mmoa. 

Cuatro  hombres  marcados. 

Cuatro  horas  antes  de  morir. 

Los  cuatro  juanes. 

Las  cuatro  milpas  (37). 

Cuatro  milpas  (58). 

Cuatro  noches  contigo. 

Cuatro  pillos  y  un  vivales. 

Lacucaracha. 

Cuchillo. 

Cucumicucu  paloma. 

Cuentan  de  una  mujer. 

Cuentos  colorados. 

Cuemavaca  en  primavera. 

Cuemos  debajo  de  la  cama. 

El  cuerpazo  del  delito. 

Un  cuerpo  de  mujer. 

Cuide  a  su  marido. 

Cmdo  con  el  amor. 

La  culpa  de  los  homlses. 

Laculta  dama. 

El  omipleanos  del  perro. 

Cuna  de  valientes.  . 

Un  cura  de  locura. 

Curados  de  espanto. 

El  curandero  del  pueblo. 

La  dama  de  las  camelias. 

La  dama  del  alba. 

La  dama  torera. 

£1  Dandy  y  sus  mujeres. 

Los  de  abajo. 

De  bajo,  los  (con  la  division  del 

norte). 
De  Benjamin  Aigumedo. 
De  cocula  es  el  mariachi. 
De  color  moreno. 
De  hombre  a  hombre. 
Los  de  lios  de  berba  azuL 
De  los  EUA  Mexico  de  mi  corazon. 
De  los  EUA  Mexico  de  mi  corazon. 
De  pecado  en  pecado. 
De  pulquero  a  millonario. 
De  que  color  es  el  viento? 
De  ranchero  a  empiesario. 
De  sangre  Chicane. 
De  tal  palo  tal  astilla. 
De  tequila,  su  mezcal. 
De  todas  todas. 
Debieron  ahorcarlos. 
Del  Brazo  y  por  la  calle. 
Del  can  can  al  mambo. 
Del  diablo  a  caballo. 
Del  odio  nacio  el  amor. 
Del  rancho  a  la  television. 
Del  rancho  a  la  televison. 
Del  suelo  no  peso. 
Las  del  talon. 
Delincuente. 
Delincuentes  de  lujo. 
El  dengue  del  amor. 
Departamento  de  soltero. 
Deportados. 
Doecho  a  la  vida. 
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El  Darecho  de  1m  potm*. 

El  deracho  d«  oaoar. 

Lo«  derachos  de  loa  hi)cM. 

Desafio  a  muerte. 

El  dasalmado. 

Lew  dasaliDMltM. 

Lot  deMiraigado*. 

La  dBsconocida. 

Los  desenfranados. 

Deaeo  en  otono. 

El  daaeo  y  paaion. 

Eldaaeo. 

Loa  daahoredadoa. 

Daao  an  otono. 

Deapedia  da  aoltan. 

Daapadida  de  caaada. 

Daapedida  de  caaadai 

Daapedidad  de  solteia. 

El  daapertar  del  lobe. 

Dattino  de  una  mujer. 

Deaventura  de  un  mafloao. 

Detectives  o  ladronae. 

Devaatacionea  de  lea  plmtaa. 

El  dia  comenzo. 

Un  dia  con  el  diablo. 

Un  dia  con  el  diablo. 

Un  dia  de  Diciembie. 

El  dia  da  la  boda. 

El  dia  de  las  madrea. 

Diademadrea. 

Dia  de  martlTaa. 

Un  dia  de  vida. 

El  diablo  deaaparece. 

El  diablo  en  persona. 

El  diablo  no  es  tan  diablo. 

Los  diabloa  del  terror. 

IMabloa  an  el  dalo. 

Eldiabolico. 

Diamantas.  oro  y  amor. 

Dianudeleon. 

La  Diana  cazadora. 

El  diario  de  mi  madre,  (promt 

matrimonio). 
Diario  intimo  de  una  cabaretaca. 
Dies  de  otono. 
Dies  de  viiolencia. 
Dicen  qua  soy  comunista. 
Dicen  que  soy  bombre  malo. 
Dicen  que  soy  mujeriego. 
Difiision  del  arte. 
Dile  que  la  quiero. 
La  HiltgMiri^  de  la  muerte. 
DimaadeLeon. 
La  dinastia  de  la  muerte. 
Dios  loa  cria  (53). 
Dida  nos  manda  vtvir. 
Dios  sabra  juzgamoa. 
La  dioaa  del  puerto. 
La  dioaa  impure. 
^  Diacotec  fin  de  semana. 
Discoteca  es  amor. 
La  dispute. 
Distinto  amanecer. 
Distrito  federal. 
Una  dita  de  amor. 
La  divine  garza. 
Division  Narcoticoa. 
Divorciadas. 
Laa  do  galleraa. 


Loa  doce  malditoa. 

El  dolor  de  loe  hi)o. 

El  dolor  de  pafv  1*  mta. 

Domingo  salvage. 

Don  Juan  67. 

Don  Juan  tanorio. 

Don  quintin  el  amaifido. 

DonadiabU. 

Dona  macafaca. 

Dona  Malincha. 

Dona  Mariqulta  da  mi  coiazon. 

Dona  pel  beta. 

La  doncella  de  piedra. 

Donde  el  drcxilo  teimina. 

Donde  eata  el  preaideote. 

Donde  eatas  corazon? 

Donde  estas  coraxonT 

Un  dorado  de  Paacho  Villa. 

Dormitorio  para  senoritaa. 

Doa  almas  en  el  mundo. 

Loadoaamigos. 

Loa  doa  apoetolee. 

Dos  cabaUeroa  de  espeda. 

Doa  caballeroa  de  espada. 

Loa  doa  camalea. 

Doa  charroa  v  una  gltana. 

Dos  comprades. 

Dos  corazones  y  un  dele 

Dos  criados  malcriadoa. 

Doa  cuatea  a  todo  dar. 

Loa  doa  cuatreroa. 

Dos  de  le  vida  airada. 

Dos  diablilloa  en  apuroa. 

Dos  fsntf"""  y  una  muchacha. 

Doa  galloa  alborotadoa. 

Doa  galloa  en  palenqua. 

Dos  gallos  y  doa  gvdinas. 

Dos  nermanos  muriatoa. 

Los  dos  bermanoe. 

Doe  hi}oa  deeobedientee. 

Laa  dos  huerCanitas  (50). 

Las  dos  buerfianitas  (77). 

Dos  judiciales  en  aprietoa. 

Dos  maridos  baratos. 

Doa  meaeroa  ma|aderoa. 

Doamon)ea. 

Dos  mu)eraa  y  un  bombre. 

Dos  mundos  y  un  amor. 

Las  dos  nacos  en  el  planeta  ds. 

Dos  peeoa  dajada 

Loa  dos  pilletaa. 

Dos  pintores  pintoreacoa. 

Dos  pistorleros  violentoa. 

Loe  dos  rivales  (cxiando  loa  rivalaa  i 

■man). 
Doa  tales  por  cualea. 
Dos  tipas  de  cuidado. 
Dos  tipos  de  cuidado. 
Dos  tontos  y  un  loco. 
Dos  valientea. 
Dos  vecaa  por  semana. 
Dr.  Satan  y  la  magia  negra. 
Dr.  Satan. 
La  dude* 
U  duda  (53). 
Duelo  de  pistoleroa. 
Duelo  de  valientea. 
Duelo  en  las  montanas. 
Duelo  en  las  montanas. 


Duena  y  senora. 
El  duande  y  yo. 
La  dulce  enemiga. 
La  duqueaa  diabolica. 
Durazo.  la  historia  verdadera. 
Duro  pero  seguro. 
Duro  y  parejo  en  la  casita. 
Ecbenme  al  gato. 
p.oti*nm«  U  vampiio. 
La  edad  de  la  inocaocia. 
La  edad  de  la  tantadon. 
La  edad  de  la  violenda. 
Edad  de  menores. 
'  La  edad  de  piedra. 
La  edad  peligroaa. 
El. 

Ellayyo. 

Ellas  tambien  son  rebeldes.         > 
Elloa  tr^non  la  violaoda. 
Emanueio. 
Elembaiador. 
La  emboecada  mortaL 
Laemboscada. 
El  embuctero. 

&aQo  Varela  vs.  Camelia  la  Texana. 
En  buaca  de  la  muerte. 
En  cada  faria  un  amor. 
En  came  propia. 
En  el  can^no  andamos  (ATM2). 
En  el  pais  de  los  pies  ligeroa. 
En  el  paxque  hcmdo. 
En  eata  primavara. 
En  eatas  camas  nadie  duarme. 
En  la  palma  de  tu  mano. 
En  las  gaxras  de  la  dudad. 
En  foe  altos  de  Jalisco. 
En  tiempos  de  Don  Pocfirio. 
En  tiempoa  de  la  inquidon. 
En  un  buno  tree  batnima. 
Enamorada. 
Elenamorado. 
Loa  eoamoradoa. 
Encrudiada. 

El  encuentro  de  un  bombre  solo. 
Encuentro. 
La  endemoniada. 
Endemoniadoa  del  ring. 
Enemigoa  (55). 
El  enmascarado  de  plata. 
Los  ffnmsf^'^'*"*  "^  infianio. 
Loa  enredos  de  papa. 
Loa  enredos  de  una  gallega. 
Ensayo  de  un  crimen. 
Bnaayo  de  una  noche  de  bodas. 
Entre  bale  y  bale. 
Entre  balay,  bale. 
Entre  compadres  te  veas. 
Entre  comudos  te  veas. 
Entre  dos  amores. 
Entre  ficberas  anda  el  DUtlo. 
Enbe  gitanos  te  veas. 
Entre  nermanos. 
Entre  pobietones  y  ricachones. 
Entre  tu  amor  y  el  delo. 
La  entrega  de  chxicho  el  roto. 
Entrega  inmediata. 
La  entrega. 
Erotica. 
Esamiiaza. 
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Escandalo  de  estrellas. 

El  escapulario. 

Esclava  del  deseo. 

La  escondida. 

Escuadron  201. 

Esciiadron  salvage. 

Escuela  de  modelo. 

Escuela  de  musica. 

Escuela  de  placer. 

Escuela  de  ratraos. 

Escuela  de  vagabimdoa. 

Escuela  de  valientea. 

Escuela  de  verano. 

Escuela  de  verano. 

Escuela  para  bru|as. 

Escuela  para  casadas. 

Escuela  para  solteras. 

Escuela  para  suegras. 

Esos  de  penjamo. 

Esos  hombres. 

El  espadachin. 

La  espadachines  de  la  reina. 

Espaldas  mo|adas. 

Especialista  en  cbamacas. 

Espedalista  en  senoras. 

El  espectro  de  la  novia. 

Espejismo  de  la  dudad. 

El  espe|o  de  la  bruja. 

El  esperado  amor  desesperado. 

Esperame  en  Siberia,  vida  mia. 

La  esperanza  de  los  pobres. 

Espionaje  en  el  golfo. 

Espiritismo. 

Esposas  infieles. 

El  esqueleto  de  la  Senora  Morales. 

El  esqueleto  de  la  Sra.  Morales. 

La  esquina  de  mi  barrio. 

Esta  noche  no. 

Esta  noche  si. 

Esta  y  la  otra  por  un  solo  boleto.' 

Estafa  de  amor. 

Estafs  de  amor  (68). 

Estampida. 

Estas  ruinas  que  ves. 

La  estatua  de  came. 

Este  amor  si  es  amor. 

Este  era  un  viaje. 

Este  mimdo  en  que  vivimos. 

Estos  anos  violentos. 

Estoy  casado  )a  )a. 

Estoy  sentenciado  a  muerte. 

Estrategia  matrimonio. 

Estrella  sin  luz. 

La  estiella  vada. 

Una  estrella  y  dos  estrellados. 

Etemaagonia. 

Eva  y  Duio.  « 

El  extra. 

Extrana  cita. 

Extrana  pasajera. 

Un  extrano  en  la  casa. 

Un  extrano  en  la  escalera. 

El  extrano  hijo  del  sheriff. 

Las  fsbulosas  del  reventon. 

Las  fabulosas  del  reventon  U. 

Fallaste,  corazon. 

Falsificadores  asesinos. 

La  falsos  heroes. 

Faltas  a  la  moral. 


Una  Eamilia  de  tantas. 

La  Camilia  Perez. 

Familiaridades. 

Los  Ganfarrones. 

El  fantasma  de  la  casa  roja. 

El  fantasma  de  la  opereta.' 

El  fantasma  de  mediuioche. 

El  fantasma  del  convento. 

El  fantasma  del  lago. 

Fantastico  mundo  de  los  hippies. 

El  farol  de  la  vratana. 

Los  farsantes. 

El  fayuquero. 

La  fe  en  Dios. 

El  federal  de  caminoa. 

FeUddad. 

Feliz  ano.  amor  mio. 

Fenomenos  del  fudwL 

La  feria  de  las  floras. 

La  feria  de  San  Mtfco. 

La  feria  de  San  Marco*. 

Farias  de  Mexico. 

Los  Fernandez  de  Peralvillo. 

El  festin  de  la  lobe. 

Lasficheras. 

Fiebre  de  juventud. 

Lafiera. 

Las  Fieras. 

Fieras  contra  fieras. 

Fierecilla. 

La  fieredlla  del  puerto. 

Fiesta  en  el  corazon. 

Las  figures  de  arena. 

Fijate  que  suave. 

Fin  de  semana  en  GaribaldL 

El  fin  de  un  imperio. 

El  fiscal  de  hierro. 

Fiscal  de  hieno  m. 

La  flecha  envwnenada.  ' 

Flor  de  cana. 

Flor  de  canela. 

Flor  de  durazno. 

Flor  de  durazno  (45). 

Flor  de  fango. 

Flor  de  mayo. 

Flor  de  sangre. 

Flor  maichita. 

Flor  silvestre. 

Flores  de  papel. 

Las  flores  del  demonio. 

Los  forajidos. 

Forajidos  en  la  mira. 

Foso  de  las  serpientes. 

Frankestein,  el  vampiro  y  de. 

Fray  Don  Juan. 

Frente  al  destino.  '' 

Frente  al  pecado  de  ayw. 

Frontera  brava. 

Frontera  de  fiiego. 

Frontera  norte. 

Frontera  sin  ley. 

La  frontera  sin  ley. 

El  fronterizo. 

Fuego  cruzado  «i  el  Rio  Bravo. 

Fuera  de  la  ley. 

Fuera  de  la  ley  (37). 

Fuera  de  la  ley  (65). 

Fuerte,  audaz  y  valiente. 

La  fuerza  Inxtta. 


La  fuerza  de  la  sangre. 

La  fuerza  de  los  hiunildea. 

La  fuerza  del  deseo. 

La  fuerza  inutil. 

Lafiiga. 

La  fiiga  (37). 

La  fuga  (43). 

La  fuga  de  canaaco. 

La  fiiga  del  ro)o. 

Fuga  ma  la  Noche. 

Fugitivo  de  Sonora. 

Elnigitivo. 

Fugitivoa. 

La  fureza  del  deaeo.         ' 

La  fuiia  de  los  Karatecaa. 

La  furia  del  ring. 

Fuiia  en  el  Eden. 

Furia  roja. 

Furies  bajo  el  delo. 

El  fusilamiento. 

Fud>ol  de  alcoba. 

Gabino  Bairera. 

Una  Gallega  baila  maonba 

Una  Gallega  en  la  Habana. 

Una  Gallega  en  Mexico. 

Elgallero. 

Losgalleros. 

La  gallina  dueca. 

Una  gallina  muy  ponedora. 

Un  gallo  con  espolones. 

Cello  coiriente.  gallo  valiants. 

Un  gallo  de  cqpal  a)eno. 

El  ^illo  de  oro. 

Un  gallo  en  corral  ajeno. 

El  gangster. 

Elgaranon. 

El  garanon  XL 

Gaigamento  prohibido. 

La  gana  del  Leoperdo. 

Gatilleros  del  Rio  Bravo. 

Gatillo  Veloz. 

Lagatita. 

El  gato. 

El  gato  con  botes. 

El  gato  negro. 

El  gato  sin  botes. 

El  gavilan. 

El  gavilan  pollero. 

El  gavilan  vengador. 

Los  gavilanes. 

Los  gavilanes  negros. 

La  gaviota. 

Gemma. 

Gendarme  de  punto. 

El  gendarme  desconoddo. 

Lagenerala. 

Genioy  figure. 

La  Gitana  blanca. 

Una  Gitana  en  Jalisco. 

Gitana  tenias  que  ser.    - 

El  globero. 

El  globo  de  Cantolle. 

La  golfa  del  barrio. 

Las  golfes. 

Golfas  del  talon. 

Golondrina  presumida. 

La  gota  de  sangre. 

Gozaconmigo. 

Gozar,  gozar,  que  el  mundo  ae  va  a 
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■cabar. 
La  gran  aventura  del  Zorto. 
La  gran  aventura. 
El  gran  calaver. 
Cran  casino. 
El  gran  etpectaculo. 
Gran  hotel. 
El  gran  moyocoyo. 
El  gran  perro  muerto. 
El  gran  pillo. 
El  gran  premie. 
El  gran  rabadan. 
El  gran  relafo  mexicano. 
Las  grandes  agues. 
Gregorio  y  su  angel. 
Una  Gringuita  en  Mexico. 
Griteiune.  piedras  del  campo. 
El  grito  de  la  muerte. 
Un  grito  en  la  oocbe. 
Guadalajara  en  verano. 
Guadalajara  es  Mexico. 
Guadalupe  la  chinaca. 
Guantes  de  oro. 
Guardian  de  las  hormigas. 
Guardian  el  perro  Salvador. 
La  guarida  del  buitre. 
La  guerra  de  las  monjas. 
La  guerra  es  un  buen  negocio. 
La  guerra  santa. 
La  guerra  Xochil. 
La  guerrera  vengadora. 
La  guerrillera  de  Viljp. 
El  guerrillero  del  norta. 
La  guguena  diatraida. 
El  guia  de  las  turistas. 
Guitarras  de  medianoche. 
Guitarras.  lloren  guitarras. 
Guitarras,  lloren  guitarras. 
Gutierritos. 
Ha  entrado  una  mujer. 
El  hacha  diabolica. 
EI  halcon  solitario. 
Hallazgo  sangriento. 
El  hambre  nuestra  de  cada  dia. 
Han  matado  a  tongolele. 
Hasta  el  viento  tiene  miedo. 
Hasta  que  el  cuerpo  aguante. 
Hasta  que  perdio  Jalisco. 
Hay  angeles  con  espuelas. 
Hay  chihuahua  no  te  rajes. 
Hay  lugar  para  dos. 
Hay  un  nino  en  su  futuro. 
He  matado  un  hombre. 
El  hechizo  del  pantano. 
Hembras  de  tierra  caliente. 
La  herencia  de  la  Uorona. 
La  herencia  de  la  mafia. 
Herencia  de  muerte. 
La  herencia  maldita. 
La  hermana  Blanca. 
La  hermana  trinfquite. 
Las  hermanas  Karambazo. 
El  bMBUio  Capulina. 
IhtiniiMia  chicanos. 
Los  hermanoa  de  hiarro. 
Hermanos  de  sangre. 
Los  hermanos  del  viento. 
Los  hermanos  diablo. 
Loa  hannanos  muerte. 


Hetmoso  ideal. 

Heroe  a  la  fuem. 

El  heroe  de  Nacozari. 

El  heroe  descooocido. 

La  hija  de  la  otra. 

La  hija  de  nadie. 

La  hi)a  d«l  engano  (Don  Quintin  el 

amargado). 
La  hija  del  ministro. 
La  hija  del  odio. 
La  hija  del  payaso. 
La  hija  del  penal. 
La  hi)a  sin  pedre. 
Hifaa  casaderas. 
Hijas  casderas. 
Las  hijas  de  don  laureano. 
Las  hijas  del  amapolo. 
Las  h^  del  Zorto. 
Hijaao  de  mi  vidaza. 
El  hijo  de  Angela  Maria. 
El  hijo  de  charro  nwro. 
El  hijo  de  cruz  diabra. 
El  hijo  de  Gabino  Barrera. 
El  hijo  de  Huracan  Ramirez. 
El  hijo  de  la  calavera. 
El  hijo  de  los  pobres. 
El  Hijo  de  Pedro  Nava)a. 
Los  hijo  de  rancho  grande. 
El  hijo  del  diablo. 
El  hijo  del  palenque. 
Hijo  del  pistolero. 
El  hijo  del  viento. 
El  hijo  desobendiente. 
El  hijo  prodigo. 
Loa  bijos  ajenos. 
Los  hijos  de  la  calle. 
Hijos  de  la  osbscuridad. 
Los  hijos  de  Maria  Morales. 
Los  hijos  de  peralvillo. 
Los  hijos  de  Satan. 
Los  hijos  del  condenado. 
Hijos  del  criminal. 
Los  hijos  del  diablo. 
Los  hijos  del  divorcio. 
Hijos  del  muerto. 
Los  hijos  que  yo  sone. 
El  Hipnotizador. 
Hipocrita. 

Historia  de  im  canaslla. 
Historia  de  un  corazon. 
Historia  de  un  gran  amor. 
Historia  de  un  marido  infiel. 
Histories  violentas. 
Hombre  de  aire. 
El  hombre  de  la  ametralladora. 
EI  hombre  de  la  mandoline. 
El  hombre  de  los  bongos. 
El  hombre  de  negro. 
El  hombre  de  papel. 
El  hombre  del  alazan. 
Hombre  del  puente. 
El  hombre  inquieto. 
Hombre  o  demonio. 
El  hombre  papel. 
El  hombre  que  logro  ser  invisible. 
El  hombre  que  logro  ser  invisible. 
El  hombre  que  me  gusta. 
EI  hombre  sin  rostro. 
El  hombre  y  el  monstruo. 


Hombres  de  accion. 

Los  hombres  de  Lupe  Alvanz. 

Hombres  de  mar. 

Hombres  de  roca. 

Hombres  de  tierra  caliente. 

Los  hombres  no  deben  llorar. 

La  honradez  es  un  astorbo. 

Honraras  a  t\is  padres. 

La  bora  24. 

La  bora  de  la  verdad. 

La  bora  desnuda. 

Hora  y  media  de  balazoa. 

Horas  de  agonia. 

Una  horca  para  el  Texano. 

Hcnizontes  de  sangre. 

La  horripilante  bestia  btunana. 

El  hotel  del  los  chifladoa. 

Hoy  he  sonado  con  Dioa. 

La  huella  de  unos  labios. 

La  huella  del  chacal. 

La  huella  macabra. 

Huellas  de  un  pasado. 

Huevos  rancberos. 

Los  humillados. 

Huracan  Ramirez  vs.  La  monjita 

negra. 
Huracan  Ramirez. 
El  idolo. 

EI  idolo  del  futbol. 
Degales  y  mojados. 
La  ilegitima. 

La  ilusion  viaja  en  tranvia. 
Impaciencia  del  corazon. 
EI  imperio  de  Dracula. 
EI  impostor. 
EI  impostor  (36). 
Las  impuras. 

EI  increible  Profesor  Zovek. 
La  India. 
La  India  blanca. 
India  Maria. 
Loa  indolentes. 
EI  indomable. 
La  inflame. 
Las  infieles. 
Infiemo  de  almas. 
EI  infiemo  de  todos  tan  temido. 
La  inflacion  del  sexo. 
Inmaculada. 
La  inocente. 
Las  inocentes. 
La  insaciable. 
Las  interesadas. 
La  intrusa. 
EI  intniso. 

Invasion  de  los  muertos. 
La  invasion  de  los  vampiros. 
Invasion  siniestra. 
Las  invencibles. 
Los  invisibles. 
Isla  de  la  desesperacion. 
La  isla  de  los  dinosaurios. 
La  isla  de  los  hombres  soloa. 
La  isla  encantada. 
La  isla  maldita. 
Isla  para  dos. 
Las  Islas  Marias. 
Las  Islas  Marias. 
Itara,  el  guardian  de  la  muerte. 


Jacinto  el  tuUido. 

EI  jaguey  de  las  ruinas. 

Los  Japoneses  no  esperan. 

Jardin  de  la  tia  Isabel.  / 

El  jardin  de  los  cerezos. 

El  jefia  maximo. 

Jesus,  Nuestro  Senor. 

Jesus,  el  Nino  Oios. 

Jesus.  Maria  y  Jose. 

Eljinete. 

EI  jinete  de  la  muerte. 

Jinete  enmascarado. 

El  jinete  fiantasma  (67). 

EI  jinete  justiciero  en  retando  a  la 
muerte. 

El  jinete  negro. 

EI  jinete  sin  cabeza. 

Los  jinetes  de  la  bruja. 

Jinetes  de  la  llanura. 

Johnny  Chicano. 

La  Jornada  del  terror. 

El  jorobado. 

Joselito  vagabtmdo. 

Uiu  joven  de  16  anos. 

El  joven  Juarez. 

La  joven  mancomadora. 

Los  jovenes  amantes. 
Jovenes  de  la  zona  rosa. 
Jovenes  y  belles. 

Las  Joyas  del  pecado. 

Juan  Chartasqueado/Gabino  Barren. 

Juan  Colorado. 

Juan  el  desalmado. 

Juan  el  enterrador. 

Juan  Guerrero. 

Juan  nadie. 

Juan  Pistoles  (35). 

Juan  Pistoles. 

Juan  Polainas. 

Juan  Polanes.  r 

Juan  sin  miedo  (38). 

Juan  sin  miedo  (60). 

Juan  sin  miedo  (60). 

Juana  Gallo. 

Juana  la  cantinera. 

Juarez  y  Maximiliano. 

Judas. 

Judea. 

El  juego  de  la  guitana. 

Juegos  de  alcoba. 

El  juez  de  la  soga. 

EI  juez  de  la  soga. 

El  Jugador,  (el  rey  de  espadas). 

Jugandose  la  vida  (59). 

El  juicio  de  los  hijos. 

Juicio  de  Martin  Cortes. 

Juico  de  arcadio. 

Jimtos  pero  no  revueltos. 

La  justicia  del  gavilan  vengador. 

La  justicia  del  lobo. 

La  justicia  tiene  doce  anoa.  * 

El  justiciero  vengador. 

Juventud  desenfienada. 

Juventud  desnuda. 

Juventud  rebelde. 

La  juventud  se  impone. 

Juventud  sin  ley. 

Kaliman  en  el  siniestro  mundo. 

Keiko  en  peligro. 
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Kermesse. 

Kid  Tabaco. 

Laberinto  de  pasiones. 

El  ladron  fenomeno. 

Ladron  que  robe  a  ladron. 

Ladrones  de  ninos. 

Lagrimas  de  amor. 

Lagrimas  de  mi  barrio;. 

Lagrimas  robadas. 

Lagunilla  mi  barrio.   ' 

Lamberto  Quintero. 

Lanza  tus  penas  al  viento. 

Un  largo  viaje  hacia  la  muerte. 

The  last  Mexican. 

Ijwtima  de  rope. 

Latigo  contra  Satanas. 

Latigo  Negro  contra  los  fanwntes. 

El  latigo  negro. 

Latin  lover  en  Acapulco. 

Los  laureles. 

Lauro  Punales. 

Lazos  de  fuego. 

Lazos  de  sangre. 

Las  Leandras. 

Una  leccion  de  amor. 

Los  legionarios. 

Legitime  defense. 

La  leona  desnuda. 

Leones  del  ring  vs.  la  Cosa  Nostra. 

Los  leones  del  ring. 

La  ley  de  la  sierra. 

La  ley  de  las  pistolas. 

La  ley  del  gavilan. 

La  ley  del  mas  rapido. 

Ley  fuga. 

La  ley  Simpson  me  viene  Wilson.    - 

La  leyenda  del  bandido. 

La  leyenda  del  bandido  (65). 

La  leyenda  del  judicial. 

EI  libro  de  piedra. 

El  libro  de  piedra. 

El  lider  de  las  mesas. 

La  liga  de  las  canciones. 

La  liga  de  las  muchachas. 

Limosneros  con  garrote. 

Lio  de  &ldas. 

La  Uaga,  - 

Llamas  contra  el  viento. 

Llanto,  risas  y  nocauL 

EI  llanto  de  la  tortuga. 

El  llanto  de  los  pobres. 

Llegamos,  los  fiegamos  y  nos  fiiimos. 

Llegaron  los  gorrones. 

Llevame  en  tus  brazos. 

La  llorona  (33). 

Llovizna. 

Liuvia  de  abuelos. 

LIuvia  roja. 

Lo  mejor  de  teresa. 

Lo  que  el  viento  trajo. 

Lo  que  le  paso  a  Sanson. 

Lo  que  mas  queremos.  /■ 

Lo  que  no  se  puede  perdonar. 

Lo  que  solo  el  homfaro  puede  su&ir. 

Lo  que  va  de  ayer  a  h(^. 

Lo  veo  y  no  lo  creo. 

La  lobe. 

Las  lobes  del  ring. 

EI  lobo  bianco. 


EI  lobo  solitario. 
Loca  academia  de  modelos. 
La  loca  de  la  case. 
La  loca  de  los  milagroa. 
La  loca. 

Locos  peligrosos. 
Locos  por  la  television. 
La  locura  de  Don  Juan. 
Locura  de  terror. 
Locura  musical. 
Las  locuras  de  tin  tan. 
Lodo  y  Armino. 
Lola  la  trailera. 
Longitud  de  guerra. 
Luces  de  barriada. 
La  lucha  con  la  pantoa. 
Las  luchadoras  v.  la  momia. 
Las  luchadoras  va  el  robot  asesino. 
Las  luchadoras  vs  el  medico  asesino. 
Luciano  Romero. 
Lucio  Vazquez. 
El  lugar  sin  limites. 
Luna  de  miel  para  nueve. 
La  luna  enamorada. 
El  lunar  de  la  fatniljt, 
Lupe  balazos. 
Luponlni  de  Chicago. 
Una  luz  en  mi  camino. 
Macario. 
Macho  rebelde. 
El  macha 
Maclovia. 
Madre  a  la  fuerza. 
Madre  querida  (35). 
La  madrecita. 
Madres  del  mundo. 
,    La  madrina  del  Diablo. 
La  maestra  inolvidable. 
La  Maffia. 
La  Mafia  amarilla.' 
La  Mafia  de  La  fronteta. 
Mafia  en  Acapulco. 
Mafia  Mexicana. 
La  mafia  no  perdona. 
La  mafia  tiembla. 
La  mafia  tiembla  IL 
Magdalene. 
Ma^um  357. 
Elmego. 
Elmal. 
Mala  hembra. 
EI  mala  pata. 
La  maloasada, 
La  maldicion  de  la  Llorona. 
La  maldicion  de  la  Momia  Azteca. 
Maldicion  de  Nostradamus. 
La  maldicion  del  oro. 
Malditas  seen  las  mujeres. 
Los  malditos. 
La  malquerida. 
El  malvado  caravel. 
Malvado  caravel. 
Los  malvados. 
Mama  Dolores. 
Mama  Ines. 

Mama  nos  quite  los  novios. 
Mama  solita. 
Mama,  soy  Paquito. 
Manana  seran  hombres. 
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Lat  maninlttf 

El  tn*"*"*^**  del  unor. 

La  mancomadora. 

Manlatico  pasionaL 

Manicomio. 

La  mano  da  DIoa. 

Mano  que  aprieta. 

Manoa  arriba. 

La  mansion  del  tenor. 

Loa  mantenidoe. 

Manuel  Saldivar,  the  texano. 

Las  manianan  de  Dorotea. 

El  mar  (deaeo  y  la  paaion). 

Mar  sangriento. 

El  mary  tu. 

Maraton  de  baile. 

Maravillas  del  toreo. 

La  marca  del  mueito. 

La  marca  del  cuervo. 

La  marca  del  gavilan. 

La  marca  del  zotrillo. 

Marcaloy  Maria. 

La  marcha  Zacatecas. 

Marco  Antionio  y  Cleopatra. 

Maracelo  y  Maria. 

Mareiada. 

Los  maigaritoa. 

Maria  Candelaria. 

Maria  Cristina. 

Maria  de  mi  corazon. 

Maria  Elena. 

Maria  Eugenia. 

Maria  Isabel. 

Maria  Uo. 

Maria  la  vox. 

Maria  Magdalena. 

Maria  Montecristo. 

Maria  pistolas. 

Maria  pistolas. 

Maria  Sabina. 

El  mariachi  canta. 

El  mariachi  desconocido. 

Mariachi. 

MariachU. 

El  marichi  desconocido  (tintan  en  la 

habana). 
El  Marido  de  mi  novia. 
Un  marido  infiel. 
Los  maridos  enganan  de  7  a  9. 
Marihuana  (el  monstruo  verde). 
Marina. 

La  marquesa  del  barrio. 
Martin  Santos,  el  llanero. 
La  Martina. 
EL  martir  del  calvario. 
Mas  alia  de  la  muerte. 
Mas  alia  de  la  violencia. 
Mas  alia  del  amor. 
Mas  buenas  quel  el  pan. 
Mas  negro  que  la  noche. 
Mas  vale  pajaro  en  mano. 
El  mas  valiente  del  mundo. 
Masajistas  de  senoras. 
La  mascara  de  came. 
Mascara  de  hierro. 
La  maacara  de  }ade. 
La  matcira  de  la  muerte. 
Maacara  vs.  bikini. 
Matar  es  lacil. 


Mataron  a  Camella  la  Texana. 

Maten  al  fugitivo. 

Maten  al  leon. 

Matenme  porque  me  muero. 

Mater  noatra. 

Matemidad  impoaibie. 

Matinee. 

Maton  de  rancho. 

El  matrimonio  es  como  el  damond. 

Matrimonioa  juveniles. 

Me  cai  de  la  nube. 

Me  canse  de  rogarle. 

Me  dicen  el  asesino. 

Me  dicen  el  consentido. 

Me  gustan  valentones. 

Me  ha  besado  un  hombre. 

Me  ha  gustado  un  hombre. 

Me  he  de  comw  esa  tuna  (44). 

Me  he  de  comer  eaa  tuna  (70). 

Me  impofta  poco. 

Me  llaman  el  cantaclaro. 

Me  llaman  la  Chata  Aguayo. 

Me  llaman  violencia. 

Me  Ueva  el  tren. 

Me  lleva  la  tiisteia. 

Me  persigue  una  mu)er. 

Me  quiero  casar. 

Me  trees  de  un  ala. 

El  medallon  de  crimen. 

Medianoche. 

El  medico  de  las  locas. 

El  medico  modico. 

El  medio  pelo. 

Melodies  involvidables. 

Las  memories  de  mi  general. 

Memories  de  un  Mexicano. 

Memories  de  un  visitador  medico. 

Menores  de  edad. 

El  mensaje  de  la  muerte. 

El  mensaje  de  las  eatrellas. 

Mercado  de  ninoa. 

Meridano  100. 

Los  meses  y  los  diaa. 

El  metiche. 

El  Mexicano. 

El  Mexicano  fiso. 

Mexicanos  al  grito  de  guetia. 

Mexico  de  mi  corazon. 

Mexico  de  mi  corazon. 

Mexico  de  mis  recuerdos. 

Mexico  de  noche. 

Mexico  Undo  y  querido. 

Mexico  nunca  duerme. 

Mi  adorada  Clementina. 

Mi  adorada  Clementina. 

Mi  alma  por  un  amor. 

Mi  aventura  en  Puerto  Rico. 

Mi  caballo  el  cantador. 

Mi  caballo  prieto  rebekle. 

Mi  caballo. 

Mi  campeon. 

Mi  cancion  eres  tu. 

Mi  candidate. 

Mi  compadre  Capulina. 

Mi  corazon  canta. 

Mi  desconocida  esposa. 

Mi  esposa  busca  novio. 

Mi  esposa  me  comprende. 

Mi  esposa  y  la  otra. 


Mi  guitarra  y  mi  caballo. 

Mineroe. 

Mi  influyente  mujer. 

Mi  lupe  y  mi  cdiallo. 

Mi  madre  es  culpable. 

Mi  mesera. 

Mi  mino  Tizoc. 

Mi  mino,  mi  caballo  y  yo. 

Mi  mujer  no  es  mia. 

Mi  mujer  tiene  amante. 

Mi  nino,  mi  caballo  y  yo. 

Mi  noche  de  bodas. 

Mi  nomlue  es  gatillo. 

Mi  novio  as  un  salvaje. 

Mipedrino. 

Mi  papa  tuvo  la  culpa. 

Mi  pistola  y  tus  eapoaas. 

Mi  querido  capitan. 

Mi  querido  viejo. 

Mi  reino  por  un  torero. 

Mi  revolver  es  la  ley. 

Mi  vida  es  una  cancion. 

Mi  viuda  alegre. 

El  miedo  llego  a  Jalisco. 

Miedo  no  anda  en  burro. 

El  miedo  no  anda  en  bum. 

El  miedo  no  anda  en  burro. 

La  miel  se  file  de  la  luna. 

Mientras  el  cuerpo  aguante. 

Mientras  Mexico  duerme. 

Mientras  Mexico  duerme  (38). 

Mientras  Mexico  duerme  (83). 

Miercoles  de  Ceniza. 

Miguel  Strogoff. 

El  mil  abusoe. 

El  mil  amorea. 

El  mil  hijos. 

Mil  mascaras. 

Mil  miUas  al  sur. 

Un  milagro  de  amor. 

Milagro  en  el  barrio. 

Milagros  de  San  Martin  de  Porres. 

MiniCsldas  con  espuelaa. 

El  ministro  y  yo. 

Miradas  que  mantan. 

Mis  abuelitas...  nomas. 

Mis  hijos. 

Mismanos. 

Mis  padres  se  divorcian. 

Mis  secretarias  privadas. 

Mis  ties  viudas  alegres. 

Los  miserables. 

Mision  ciunplida. 

Mision  sangrienta. 

Mision  suicide. 

Mister  Barrio. 

Misterio. 

El  misterio  de  Hurecen  Ramirez. 

Misterio  de  la  cobra. 

Misterio  de  los  bongos  alucinantes. 

El  misterio  de  los  Mayas. 

El  misterio  del  carro  express. 

El  misterio  del  Latigo  Negro. 

Misterio  en  las  Bermudas. 

Misterios  de  la  magia  negra. 

Misterios  de  ultratumba. 

Los  misterios  del  hampa. 

El  misterioso  Senor  Marquina. 

Lasmodelos. 
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Modistodei 

El  Mofles  en  Acapulco. 

Mofles  y  Canek  en  mascaia  vs. 

CabeUera. 
El  Mofles  y  los  Mecanicos. 
Mojado  de  nadmiento. 
Mojados. 

Mojados  de  corazon. 
La  Momia  Azteca. 
Momias  de  Guanajuato. 
Las  momias. 

El  monasterio  de  loa  buitres. 
La  moneda  rota. 
La  Monja  Alfaez. 
El  monje  Uanco. 
El  monstruo. 

El  monstnio  de  la  montana  hueca. 
El  monstruo  de  los  vcrfcanes. 
El  monstruo  en  la  sombra. 
El  monstruo  resucitado. 
Monte  escondido. 
Morenita  clara. 
Morir  de  madrugada. 
Morirdepie. 
Morir  mil  mueites. 
Morir  para  vivir. 
El  more  da  Cumpes. 
Motin  en  la  carceL 
Una  movida  chueca. 
Las  movidas  del  mofles. 
Movidas  del  Mofles. 
Mr.  Doctor. 

Muchachas  de  uniforme. 
Muchachas.  mudiachas.  muchachas. 
Muchachas  que  taabejan. 
Muelle  ro)o. 
Muero  de  rise. 
La  muerte  de  un  gallen>. 
La  muerte  del  federal  de  r«ipinn« 
Muerte  del  Palomo. 
La  muerte  en  UkinL 
Muerte  en  la  feria. 
Muerte  en  Tijuana. 
La  muerte  enamorada. 
La  muerte  es  mi  par^ 
La  muerte  es  puntual. 
La  muerte  Uora  de  rise. 
La  muerte  pass  lists. 

MuerteS  ■minHarfw 

El  mueito  al  hoyo. 
El  muerto  murio. 
MueitoB  de  miedo. 
Muertos  de  risa. 
Los  muertos  hablan. 
Los  muertos  no  hablan. 
Lamugrosita. 
La  mujer  carcada. 
Una  mujer  con  pasado. 
Mujer  contra  mujer. 
Mujer  de  a  seis  litres. 
La  mujer  de  dos  cares. 
La  mujer  de  nadie. 
La  mujer  de  oro. 
La  mujer  de  todos. 
Una  mujer  decente. 
La  mujer  del  Diablo. 
La  mujer  del  puerto. 
La  mujer  del  puerto  (33). 
La  mujer  desnuda. 


La  mujer  do  otro. 

Mujer  en  condominio. 

Una  mujer  en  la  calle. 

La  mujer  marcada. 

Mujer  mexicana. 

La  mujer  murddago. 

La  mujer  murcielago. 

Mujer  o  fiera. 

Una  mujer  pan  los  sabados. 

La  mujw  polida. 

Una  mujeo*  que  no  miente. 

La  mujw  que  no  tuvo  inCsncia. 

La  mujer  que  se  vendio. 

La  mujer  que  tu  quietea. 

La  mujer  que  yo  perdL 

La  mujer  sin  alma. 

La  mujer  sin  cabeza. 

Una  mujer  sin  destino. 

La  mujer  sin  lagrimas. 

Una  mujer  sin  {wecio. 

Lamt^X. 

La  mujer  via  bestia. 

Mujeies  de  hoy. 

Mujeres  de  medianoche. 

Las  mujeies  de  mi  gencnaL 

Mt^eres  de  teatro. 

Mujeres  en  mi  vida. 

Mujeres  enganadas, 

Las  mujeres  panteras. 

Mujeres  que  trabajan. 

Mujeres  saciificadas. 

Mujeres  sa^rajes. 

Mujeres  sin  ahna. 

Mujoes,  mujeres.  mujeres. 

La  mulata  de  Cordoba. 

Mulata. 

El  mundo  de  los  aviones. 

El  mundo  de  los  vampiros. 

Mundo  loco  de  los  jovenes. 

El  mundo  salvaje  de  beru. 

Mundo.  demonio  y  came. 

La  mtmaca  perversa. 

Munecas  de  medianoche. 

Las  mimecas  infemales. 

Munecas  peligrosas. 

Murallas  de  pasion. 

El  museo  del  crimen. 

El  museo  del  horror. 

Miisica  ea  la  noche. 

Musica  y  dinero. 

Musica.  espueles  y  amor. 

Musica,  mujeres  y  anuv. 

Musico,  poeta  y  loco. 

Nacida  para  amar. 

Naddos  para  morir. 

Nadie  muere  dos  veoes. 

Nadie  te  querra  como  yo. 

La  nalgada  de  ora. 

Nana. 

El  nano. 

Napoleondto. 

Narcosecta  satanica.  ^ 

Narcoterror. 

Narda  o  el  verano. 

Naufragio. 

Los  naufiragos  de  liguria. 

Nave  de  los  dioses. 

La  nave  de  los  monstruos. 

Necesito  dinero. 


Necesito  im  marido. 

El  n^odo  del  odio. 

Negra  consentida. 

Lo  negro  del  negro. 

N^ro  es  mi  color. 

Neutron  contra  el  doctor  Caronte. 

Neutron  contra  los  asetinos  del 

karate. 
Neutron  el  anm—raii^^^  nsgro. 
Ni  de  aqui,  ni  de  alia. 
Ni  hablar  del  Peluquin. 
Ni  modo,  asi  somos. 
Ni  polnes,  ni  ricos. 
Ni  sangra,  ni  arena. 
Nido  de  aguilas. 
Nido  de  fieras. 
El  Nieto  del  Zorro. 
La  nine  de  la  module  azuL 
La  nina  de  la  mnrhilf  azul  (2da. 

venion). 
La  niiu  PopofL 
Nino  pobre  nino  rico. 
El  nino  fidendo. 
El  nino  y  la  ni  Ala. 
No  bests  ser  charro. 
No  deseeras  la  mujer  de  tu  hijo. 
No  hay  crucas  en  el  mar. 
No  jalen  que  descobijan. 
Nojiizgaras  a  tus  pa^es. 
Nomataras. 

No  me  defiendas,  compadre. 
No  me  olvides  nunca. 
No  me  platiques  mas. 
No  niego  mi  pasado. 
No  soy  monedita  de  oro. 
No  te  ofeodas,  Beatriz. 
No  tiene  la  culpa  el  Indio. 
No  vale  nada  la  vide. 
Nobleza  ranchera. 
Nobleza  ranchera  (38). 
La  noche  avanza. 
La  noche  avanza  (yo  soy  el  amo). 
Una  noche  bajo  la  tormenta. 
La  noche  del  gavilan. 
Noche  de  jueiga. 
La  noche  de  los  Mayas. 
La  noche  de  los  mil  gstos. 
Noche  de  muote. 
Noche  de  perdidon. 
Noche  de  ronda. 
La  noche  del  halcon. 
La  noche  del  jueves. 
La  noche  del  Ku  Kux  Klan. 
La  noche  del  pecado. 
Una  noche  embarazosa. 
La  noche  es  nuestn. 
La  noche  violenta. 
Noche  y  tu,  la  (el  caballero  varona). 
Noches  de  cabaret 
Las  noches  del  blanquita. 
Nomas  las  muieres  quedan. 
La  nortena  dAni  amorss. 
Nos  dicen  las  intocables. 
Nos  lleva  la  tristeza. 
Nos  veremos  en  el  Ceilo. 
Nosotros. 
Nosotros  los  feos. 
Nosotros  los  jovenes. 
Nosotros  los  pelados. 
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NcMotroa  lo«  pobrM. 

Noaotros  Ids  rateros. 

Nofltndamus. 

Nostndamus  el  genio  de  las  tinieblat. 

Nostradamus,  el  destructor  de 

monstruos. 
Nostradamus:  el  destructor. 
Nostradamus:  el  genio  de. 
Nostradamus:  la  maldicion  de. 
Nostradamus:  la  sangre  de. 
La  Dovia  del  mar. 
Las  novias  del  lechero. 
Noviaa  impacientes. 
Un  Qovio  para  dos  hermanas. 
Los  novioa  de  oils  hi)as. 
Novios  y  amantes. 
Losnoviae. 
Nuestras  vldas. 
Nuestros  odiosos  maridos. 
Nuetron  contra  el  criminal  sadico. 
Nuevo  amanecer. 
Un  nuevo  modo  de  amar. 
Nuevo  mundo. 

Los  Duevos  pistoleros  fiimnsos. 
Nunca  debieron  amarse. 
Nunca  es  tarda  para  amar. 
Nunca  me  hagan  eao. 
La  obligacion  de  asesinar. 
Obsesion  venganza. 
La  odalisca  numero  13. 
Odio. 

Oficio  mas  antiguo  del  mundo. 
El  o)o  de  vidrio. 
0)o  por  o}o. 
OJos  de  juventud. 
Ojos  tapatios. 
OK  Cleopatra. 
OK  Mister  Pancho. 
OK  Mister  Pancho. 
Okay,  Mister  Pancho. 
Okay,  Mister  Pancho. 
Olimpiada  en  Mexico. 
Los  olvidados  de  Dioa. 
Ondina. 
Operacion  67. 
Opendon  carambola. 
Operacion  contraespiona|e. 
Ora  Ponciano. 
Oie)a  rajada. 
El  organilleio. 
OiguUo  de  mufer. 
Onak  el  infiemo  de  Frankestein. 
Orlak.  el  infiemo  de  Frankestein. 
Oro  y  plata. 

Orquideas  para  mi  esposa. 
Otcmo  y  primavera. 
La  otra  ciudad. 
La  otra  mufer. 
Otia  primavera. 
La  otra  viiginidad. 
La  otra. 
Elotro. 

La  ove)a  negra. 
Las  ovefas  descarriadas. 
Oye,  Salome. 
Pa'  que  me  sirve  la  vida. 
Pablo  y  Carolina. 
Pachucos  y  muy  machos. 
Pacto  de  sangre. 


Pacto  diabolico. 

Padra  nuestro  que  estas  en  la  tierra. 

Un  padre  a  toda  maqiiina. 

Fadxe  de  mas  de  cuatro. 

El  Padre  Diablo. 

El  Padre  Pistolas. 

El  padtecito. 

Palenaue  sangriento. 

Paloma  brava. 

Paloma  herida. 

La  palomilla  al  rescata. 

la  palomilla. 

La  panchita. 

Pancho  Lopes. 

Pancho  pistolas  (episodio  no.  4). 

Pancho  pistolas. 

Pancho  Teqiiila. 

Pancho  villa  y  la  valentine. 

Pandilla  en  accion. 

Pandilla  en  el  misterio  del  jaguar. 

La  pandilla  se  divierte. 

El  pandillero. 

Pandilleros  olor  a  muerts. 

Pandilleros. 

Panico. 

El  pantano  de  las  animas 

La  pantera  negra. 

Papa  en  onda. 

Papacito  lindo. 

El  papelerito. 

Papito  querido. 

Los  paquetes  de  paquita. 

Un  par  de  robachicoe. 

Un  para  a  todo  dar. 

Para  morir  iguales. 

Para  siempre  amor  mio. 

Para  toda  la  vida. 

Para  todos  hay. 

Uno  paro  la  horca. 

Los  parranderos. 

El  pasafero  dies  mil. 

Pasaporte  a  la  muerte. 

Una  pasion  me  domina. 

Pasion  oculta. 

Pasion  por  el  peligro. 

La  pasion  segun  Bersnice. 

Paaionaria. 

Paaiones  tormentosat. 

Paao  a  la  juventud. 

Patadepalo. 

Patched  faced  (70). 

Patrulla  de  valientea. 

Patrullero  777. 

El  patrullero  777. 

Pax? 

La  paz. 

Pecado. 

Pacado  (61). 

El  pacado  de  Aden  y  Eva. 

Pecado  de  juventud. 

El  pecado  de  Laura. 

El  pecado  de  quererte. 

El  pecado  de  ser  pobre. 

El  pecado  de  una  madre. 

Pecado  mortal. 

El  pecador. 

Pecadora. 

Las  pecadoras. 

Pacados  de  amor. 


Pedro  Paramo  (66). 

Pegando  con  tubo. 

Pegando  con  tubo. 

En  peligro  de  muerte  (62). 

En  peligro  de  muerte  (86). 

Peligros  de  juventud. 

Los  pelotones  de  Juan  Camaney  IL 

Peluquero  de  senoras. 

Peluqueros. 

El  penal  de  la  loma. 

Penita  pena. 

El  penon  de  las  animas. 

Pension  de  artistes. 

Penthouse  de  la  muerte. 

Peor  que  las  fieras. 

Peor  que  los  buitres. 

Pepe  el  toro. 

Pepita  Jimenez. 

Pepito  as  del  volMite. 

Pepito  y  el  monstruo. 

Pepito  y  los  robechicos. 

La  pequena  enemiga. 

La  pequena  senora  de  peraz  (70). 

El  pequeno  Robin  Hood. 

Los  pequenos  privilegioa. 

PertUda. 

El  perdon  de  la  hija  de  nadie. 

Perdoname  mi  vida. 

Peregrine. 

Las  perfumadas. 

Perico  el  de  los  palotes. 

Laperla. 

Los  perros  de  dioa. 

Perros  de  press. 

La  Persecucion  y  muerte  de  Pancho 

Villa. 
La  Peraecucion  y  muerte  de  Pancho 

Villa. 
Persiguelas  y  alcanzalas. 
Los  perturfaadores. 
La  perversa. 
Los  perveraos. 
Peaadilla  mortal. 
La  picara  Susana. 
Picaro  con  suerta. 
El  picaro. 

EI  pichichi  del  barrio. 
Una  piedra  en  el  zapMo. 
Piemas  de  oro. 
Las  piemas  del  millon. 
Pies  de  gato. 
Pilotos  con  alas. 
Pilotos  de  combete. 
Pilots  de  la  muerte. 
Pina  madura. 
Lapintada. 

Pintame  angelitos  blacos. 
Las  piranas  aman  en  cuareama. 
El  pirate  a  negro. 
Un  pirata  de  doce  anos. 
Pistolaa  invencibles. 
Lapistolera. 
El  pistolero  del  diablo. 
El  pistolero  desconocido. 
El  pistolero  fantasma. 
Los  pistoleros. 
Pistoleros  ba}o  el  sol. 
Pistoleros  de  la  frontera. 
Pistoleros  del  oeste. 
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Pistoleros  fomosos. 

Pistoleros  famosos  0. 

Pistoleros  famosos  m. 

Pistoleros  famosos  m. 

Los  pistolocos.    ' 

Placeres  divertidos. 

Plagio  del  millonario. 

Planets  de  las  mujeres  invasoras. 

Los  platos  voladores. 

La  plaza  de  Puerto  Santo. 

Plazos  traicionero. 

El  plebeyo. 

Pobre  corazon. 

Pobre  del  pobre. 

Pobre  diablo. 

Pobre  huerfianita. 

Pobre  .  .  .  pero  hoiueda. 

Pobres  millonarios. 

Las  podbres  ilegales.  ^ 

El  poder  Negro. 

Poker  de  ases. 

Poker  de  reinas. 

Policia  Aduanal  Federal. 

Policia  de  narcoticos. 

Policia  rural. 

Policies  y  ladrones. 

El  polvo  maldito. 

Pompeyo  el  conquistador. 

Por  el  mismo  camino. 

Por  ellas,  aunque  mal  paguen. 

Poreso. 

Por  la  puerta  Calsa. 

Por  mis  pistolas. 

Por  que  naci  mujer? 

Por  que  peca  la  mujer? 

Por  querer  a  una  mujer. 

Por  ti  aprendi  a  querer. 

Por  tu  maldito  amor. 

Por  un  vestido  de  novia. 

Porque  naci  mujer. 

El  porto  salvaje. 

La  posesion. 

El  pozo  (64). 

El  pozo  (72). 

El  precio  de  la  gloria  (47). 

El  precio  de  la  gloria  (79). 

El  precio  de  una  vida. 

Preciosa. 

Prefiero  a  tu  papa. 

El  Premio  Nobel  del  amor. 

La  presidenta  municipal. 

Presos  sin  culpa. 

Prestame  a  tu  mujer. 

Prieto,  chaparro  y  panzon. 

Primavera  en  el  corazon. 

Primavera  sangrienta. 

El  primer  peso  .  .  .  de  la  mujer. 

Primera  comunion,  la  (mi  primera 

comunio). 
Primero  el  dolar. 
Primero  soy  Mexicano. 
El  prime  Basilio. 
La  princesa  hippie. 
Princesa  y  vagabundo. 
El  principe  de  la  iglesia. 
El  principe  del  desierto. 
Prisionera  del  pasado. 
Los  problemas  de  mama. 
El  proceso  de  Cristo. 


El  proceso  de  Las  senoritas  Vivanco. 

Profanacion. 

Pro&nadores  de  tumbas. 

ProCe  no  se  mande. 

El  profe. 

El  profeta  Mimi. 

Programado  para  matar. 

Prohibido.  •,. 

Pueblerina. 

Pueblito. 

Pueblo  de  odios. 

El  pueblo  del  terror. 

El  pueblo  fantasma. 

Pueblo  quieto. 

Pueblo  sin  Dios. 

Pueblo,  canto  y  esperanza. 

El  puente  del  castigo. 

La  puerta. 

Las  puertas  del  presidio. 

Puerto  de  tentacion. 

Pulgarcito. 

La  pulqueria  Q. 

La  Pulqueria. 

El  puma. 

El  puno  de  la  muerte. 

Punos  de  roca. 

Pura  vida. 

Que  bonito  amor. 

Que  bonito  es  querer. 

Que  braves  son  las  costenas. 

El  que  con  ninos  se  acuesta. 

Que  Dios  me  perdone. 

Que  familia  tan  cotorra. 

Que  haremos  con  papa? 

Que  haremos  con  papw? 

Que  hombre  tan  simpatico. 

Que  hombre  tan  sin  embargo. 

Que  lindo  cha-cha-cha. 

Que  lindo  cha-cha-cha. 

Que  me  entierren  con  la  banda. 

Que  me  maten  en  tus  brazos. 

Que  me  maten  en  tus  brazos  (los 

barbaros  del  no). 
Que  me  siga  la  tambora. 
El  que  muriode  amor  el. 
El  que  no  corre  vuela. 
Que  Doche  aquella. 
Que  padre  tan  padre. 
Que  perra  vida. 
Que  seas  feliz. 
Que  te  ha  dado  esa  mujer? 
Que  viva  Tepitoimi  barrio. 
El  que  no  corre  vuela. 
Los  que  volvieron. 
Quien  mate  al  abuelo? 
Quien  mato  a  Eva? 
Quien  mato  al  abuelo? 
Quien  te  quiere  a  ti? 
Quiereme  porque  me  muero. 
Quiero  ser  artiste. 
Quiero  vivir. 

Quiero  vivir  (la  muerte  es  mi  pareja). 
Quiero  vivir  mi  vidal 
Quietos  todos. 
Un  Quijote  sin  mancha. 
Quinceanera. 

Ra&ga  de  cuemo  de  chivo. 
Ra&ga  de  plomo. 
RafDes. 


Raices  de  sangre. 

Raices. 

Ramona. 

Rancho  solo  (Rancho  solo). 

El  rapido  de  las  9:15. 

El  rapido. 

Rapina. 

Rapto  al  sol. 

El  rapto  de  las  Sabinas. 

El  Rapto. 

El  Rapto. 

Rarotonga. 

Rastro  de  la  muerte. 

Rastro  de  muerte. 

El  rata. 

Rates  de  vecindad. 

Ratero. 

Rateros  ultimo  modelo. 

El  raton. 

El  rayo  de  Siiudoa. 

El  rayo  justiciero. 

La  razon  de  la  culpa. 

El  rebelion. 

Rebelde  sin  case. 

La  Rebelion  de  los  edolescentes. 

La  Rebelion  de  los  colgados. 

La  Rebelion  de  los  hijos. 

Las  recien  casadas. 

Recien  casados.  no  molester. 

Lerecogida. 

La  recta  final. 

El  recuerdo  de  aquelle  noche. 

La  red. 

El  redescubrimiento  de  Mexico. 

Refifi  entre  las  mujeres. 

Refugiados  en  Madrid. 

Regalo  de  reyes. 

Regreso  de  los  Hennanos  Diablo. 

El  regreso  del  carro  rojo. 

Regreso  del  vampiro. 

La  reina  del  mambo. 

El  reino  de  los  gangsters. 

Reir  Uorando. 

Relampago. 

Remolino  de  pesiones. 

Remolino. 

El  rencor  de  la  tierra. 

El  rencor  de  los  humildes. 

El  renegado  bianco. 

Renimcia  por  motivos  de  salud. 

Repartidores  de  muerte. 

Reporteje. 

Reportera  en  peligro. 

Requiem  por  un  canalla. 

Los  resbelosos. 

El  rescete. 

Resurreccion. 

Retando  a  la  muorte. 

Reto  a  la  vida. 

Retomo  a  la  juventud. 

Revanche. 

Reventa  de  esclavas. 

Un  reverendo  trinquetero. 

El  revoltoso. 

Revolver  en  guardia. 

El  Revolver  sangriento. 

El  rey. 

El  rey  de  Acepulco. 

El  rey  de  la  pistola. 
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EI  rey  de  los  alburM. 
El  rey  de  loc  ramino*. 
El  rey  de  los  ladrones. 
El  rey  de  los  Tahuras. 
El  rey  de  Mexico. 
El  rey  del  barrio. 
Rey  del  los  taxistas. 
El  rey  del  tomate. 
El  rey  se  divierte. 
Loa  rayaa  del  Palenque. 
Los  rayes  del  volante. 
Loa  Reyes  Magos. 
La  rielera. 
El  rifle  implacable. 
Rigo  es  amor. 
Rincon  brujo. 
Un  rincon  cerca  del  cielo. 
El  rincon  de  las  viigenes. 
El  rio  de  las  animas. 
Rio  escondido. 
Rio  Grande. 
Rio  hondo. 
Rio  salvaje. 
El  rio  y  la  muerte. 
La  rise  de  la  ciudad. 
Risa  de  la  rise. 
La  rival. 

Las  rosas  del  milagro. 
Robachtcos. 
Robinson  Crusoe. 
El  robo  al  tren  correro. 
El  robot  humano. 

Rocambole  vs.  la  secta  del  escorpion. 
Rogaciano  el  bupanguero. 
Romance  de  fleras. 
Romance  sobre  ruedas. 
Romeo  contra  Julieta. 
Romeo  y  Julieta. 
Rondalla. 
El  ropavejero. 
Rosa  "la  tequilera." 
La  rosa  blanca. 
La  rosa  blanca. 
Rosa  de  la  frontera. 
Roea  de  Xocbimilco. 
Rosa  del  Caribe. 
El  rosal  bendito. 
Roaalba. 
Rosario. 

Rosas  blancas  para  mi  bermana  negra. 
Rosauro  Castro. 
Rosenda. 

Rostro  de  la  muerte. 
El  rostro  de  la  muerte.  * 

Rostro  infernal. 
Rostros  olvidados. 
Rubi. 

Laruletera. 

Ruletero  a  toda  marcha. 
'  Rumbe  caliente. 
Rumbera  caliente. 
Rumbo  a  Brasilia. 
Rutilo  el  forastero. 
S.A.  Asesino. 
Sablazo  limpio. 
Sabras  que  te  quiero. 
Sabado  negro. 
Sagrario. 
Salon  Mexico. 


Salto  al  vacio. 

La  salvaje  ardiente. 

Los  saivajes. 

San  Felipe  de  Jesus. 

San  Miguel  el  alto. 

San  Miguel  el  alto. 

San  Simon  de  los  magueyes. 

Los  Sanchez  deben  morir. 

Sangre  de  Nostradamus. 

Sangre  de  nuestra  raza. 

La  sangre  derramada. 

Sangre  en  el  Rio  Bravo. 

Sangre  en  la  barranca. 

La  sangre  enemiga. 

La  sangre  manda. 

Sangre  torera. 

SanU  (68). 

Santa  Claus. 

La  santa  del  barrio. 

Santo  contra  la  invasion  de  Ice. 

Santo  el  enmascarado  de  plata  vs. 

Santo  en  el  botel  de  la  muerte. 

Santo  en  el  misterio  de  la  perla  negra. 

El  Santo  en  el  museo  de  cera. 

Santo  en  el  tesoro  de  Dracula. 

Santo  en  la  frontera  del  terror. 

Santo  en  la  venganza  de  la  Momia. 

Santo  en  la  venganza  de  las  mujeres 

vampiro. 
El  Santo  la  tigresa. 
Santo  Mantequilla  Napolee  an  la 

venganza. 
Santo  mision  suidda. 
El  santo  oficio. 

Santo  vs.  las  momias  de  Guanajuato. 
Santo  vs.  Capulina. 
Santo  vs.  el  asesino  de  la  television. 
El  Santo  vs.  las  mujeres  vampiro. 
El  santo  vs.  los  zombies. 
Santo  vs.  Blue  Demon  en  la  Atlantida. 
Santo  vs.  el  carebro  diabolico. 
Santo  vs.  el  espectro. 
Santo  vs.  el  estrangulador. 
Santo  vs.  el  hotel  de  la  muerte. 
Santo  vs.  el  rey  del  crimen. 
Santo  vs.  la  hija  de  Frankenstein. 
Santo  vs.  la  Mafia  del  vicio. 
Santo  vs.  las  lobas. 
Santo  vs.  los  asesinoa  de  otroe 

mundos. 
Santo  vs.  los  cazadores  de  cabezas. 
Santo  vs.  los  jinetes  del  terror. 
Santo  y  Blue  Demon  contra  loa 

monstruos. 
Santo  y  Blue  Demon  en  el  mundo... 
Santo  y  Blue  Demon  en  la  Atlantida. 
Santo  y  Blue  Demon  vs.  Dracula  y  el 

hombre  lo. 
Santo  y  Blue  Demon  vs.  doctor. 
Santo  y  el  aguila  real. 
Santo  y  la  invasion. 
Santo  y  los  cazadores  de  cabezas. 
Santo,  Blue  Demon  y  mil  mascaras. 
Los  Santos  Reyes. 
Santos  vs.  el  rey  del  crimen. 
Santos  vs.  los  zombies. 
El  Sargento  Capulina. 
La  satanica. 
Satanico  pandemonium. 


Elsatiro. 

Se  alquila  marido. 

Se  la  llevo  el  Remington. 

Se  los  chupo  la  bntja. 

Secreto  de  confiesion. 

El  aecieto  de  Juan  Palomo. 

El  secreto  de  la  monja. 

El  secreto  de  la  solterona. 

El  secreto  de  Fancbo  Villa. 

El  secreto  del  Texano. 

Secreto  profesional. 

Los  secretos  del  sexo  debil. 

El  secuestro  de  Camarena. 

El  secuestro  de  Lola. 

El  secuestro  de  un  polida. 

Secuestro  en  Acapulco  (60). 

Secuestro  en  Acapulco  (83). 

Sed  de  amor. 

Seda,  sangre  y  sol. 

La  seduccion. 

El  seductor. 

Seguire  tiis  pesos. 

La  segunda  mujer. 

Seis  dias  para  morir. 

La  selva  de  fuego. 

Semana  Santa  entre  los  cores. 

El  semental  de  Palo  Alto. 

El  seminarista. 

Senda  probibida. 

Sendas  del  destine. 

El  Senor  Alcalde. 

El  senor  director. 

El  senor  doctor. 

El  senor  fotografo. 

El  Senor  Gobemador. 

El  Senor  Tormenta. 

La  senora  de  enbente. 

La  Senora  Muerte. 

Senora  Tentacion. 

Senoritas. 

Las  Senoritas  Vivanoo. 

Sensualidad. 

La  sentencia. 

Sentenciado  a  muerte. 

Sentenciado  por  la  Mafia  (natives  de 

la  muerte). 
Serenata  en  Acapulo. 
Serenata  en  noche  de  luna. 
Serenata  macabn. 
Servicio  secreto. 
Sexo  contra  sexo. 
El  sexo  de  los  pobres. 
Sexo  me  da  rise. 
El  sexo  me  divierte. 
Sexo  sentido. 
Sexo  y  crimen. 
El  sexologo. 
The  shadow. 
Los  sherife  de  la  frontera. 
Si  Adelita  se  fuera  con  otro. 
Si  fuera  una  ciialquiera. 
Si  me  ban  de  matar  manana. 
Si  mi  cama  hablara. 
Si  quiero. 

Si  usted  no  puede.  yo  si. 
Si  volvieras  a  mi. 
Si  yo  fuera  diputado. 
Si  yo  fuera  millonario. 
Siempre  en  domingo. 


Siempre  estare  contigo. 

Siempre  hay  un  manana. 

Siempre  tuya. 

Sierra  de  sangre. 

La  sierra  del  terro. 

El  siete  copas. 

Las  siete  Cucas. 

Siete  en  la  mira. 

Siete  Evas  para  Adan. 

El  siete  leguas. 

El  siete  machos. 

Siete  muertes  para  el  Texano. 

Siete  muertes  para  el  Texano. 

Los  siete  ninos  de  Ecija. 

Siete  pecados. 

Los  siete  proscritoa. 

El  siete  vidas. 

Sigueme  corazon. 

Siguiendo  pistas. 

Silencio  de  muerte. 

El  silencioso. 

The  silvermasked  saint 

Simbad,  el  mareado. 

El  simio  bianco. 

Simitrio. 

Simon  del  desierto. 

Simon  del  desierto. 

Simon  el  estilista. 

Simplemente  un  crimen. 

Simplemente  vivir. 

Sin  fortune. 

La  sin  Ventura. 

Sindicato  de  telemirones. 

El  sinveiguenza. 

Sinverguenza. 

Sobre  el  muerto  las  coronas. 

Sobre  las  olas. 

Sobre  las  olas  (32). 

El  socio. 

Sol  en  llamas. 

El  sol  sale  para  todos. 

Sol  y  somtnra. 

Solamente  una  vez. 

Lasoldadera. 

Soledad. 

El  solitario  indomable. 

Solo  de  noche  vienes. 

Solo  pan  ti. 

Solo  Veracruz  es  hello. 

La  sombra. 

La  sombra  de  Cruz  Diablo. 

La  sombra  de  los  hijos. 

La  somfan  de  un  puado. , 

La  aomfara  del  caudillo. 

La  sombra  del  murcielago. 

La  sombra  del  otro. 

La  sombra  del  sol. 

La  sombra  en  defense  de  la  juventud. 

La  sombra  siniestra. 

Sombra  verde. 

Sombra  vs.  La  mano  negra. 

El  sombrero  de  tres  picoa. 

Somos  del  otro  Laredo. 

Son  tus  perjumenes  mujer. 

Sonata. 

La  sonrisa  de  la  Virgen. 

La  sonrisa  de  los  pobres. 

Sor  Alegria. 

Sor  Juana  Ines  de  la  Cruz. 
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Sor  Tequila. 

El  sordo. 

La  sotana  del  reo. 

Soy  charro  de  rancho  grande. 

Soy  Chicano  y  Mexicano. 

Soy  madra  soltera. 

The  stone  book. 

Su  excelenda. 

Su  gran  ilusion. 

Su  precio  unos  dolares. 

Su  primer  amor. 

Su  ultima  aventura. 

El  suavecito. 

Sube  y  baja. 

Sublime  melodia. 

Sucedio  en  Garibaldi. 

Sucedio  en  Garibaldi. 

Sucedio  en  Jalisco. 

Sucedio  en  Mexico. 

Un  sueno  de  amor. 

Suenos  de  amor. 

Suenos  de  oro. 

Suerte  de  Dios. 

Suicidate,  mi  amor. 

El  sultan  descalzo. ' 

Supmpolicia  ocho  ochenta. 

El  superfaombre. 

EI  supermacho. 

El  superman...Dilon  n. 

El  superman...Dilon. 

Los  supervivientes  de  los  Andes. 

Supreme  ley. 

Susana. 

Tabara. 

Tacos  al  carbon. 

Eltahur. 

Tal  para  cual. 

Los  tales  por  cuales. 

Tambien  de  dolor  se  canta. 

Tampico. 

Tan  bueno  el  giro  oHno  el  Colorado. 

Las  tapatias  nunca  pierden. 

Tarahumara. 

Tarde  de  agosto. 

Te  besare  en  la  boca. 

Te  odio  y  te  quiero; 

Te  quiero. 

Te  sigo  esperando. 

Te  solte  la  rienda. 

Te  vi  en  T.V. 

Teatro  del  crimm. 

Teatro  follies. 

Tehuantepec. 

El  temerario. 

Los  temibles. 

Las  tendatora. 

La  tercera  palabra. 

Teresa. 

El  terrible  gigante  de  las  nieves. 

El  tenor  de  la  frontwa. 

Terror  em  los  barrios. 

Tenor,  sexo  y  brujeria  (cautivo  del 

mas  alia). 
El  tesoro  de  Chucho  el  Roto. 
El  tesoro  de  Chucho  el  Roto. 
El  tesoro  de  la  muerte. 
Tesoro  de  mentiras. 
El  tesoro  de  Mocteztmia. 
El  tesoro  de  Pancho  Villa. 


El  tasoro  del  indito. 

El  tesoro  del  Rey  Salomon. 

El  testamento. 

El  testamento  del  vampiro. 

Testigo  silencioso. 

El  Texano. 

Tbaimi,  la  hija  del  pescador. 

Thanatos. 

La  tia  Alejandra. 

La  tie  de  las  mudiachas. 

Tiburon. 

Tiburon  (33). 

Tiburoneros. 

Tiempo  y  destiempo. 

Tierra  baja. 

La  tieira  de  fiiego  se  apoga. 

Tierra  de  hombres. 

Tierra  de  pasiones. 

Tierra  de  rencores. 

Tierra  de  sangre. 

Tierra  de  valientes. 

Tierra  de  violencia. 

Tieira  muerta. 

La  tierra  prometida. 

EI  tigre  de  Guanajuato. 

El  tigre  de  Jalisco. 

El  tigre  de  la  frontera. 

El  tigre  de  Yautepec. 

El  tigre  enmascarado. 

El  tigre  negro. 

Los  tigres  del  desierto. 

Tigres  del  ring. 

Los  tigres  del  ring. 

Tigres  del  ring  UL 

La  tigresa. 

La  tijera  de  oro. 

Timoteo,  el  incomprendido. 

Tin-Tan  y  las  modeloa. 

TInieblas. 

Tintanson  Cruzoe. 

Tio  de  mi  vide. 

Un  tipo  a  todo  dar. 

Un  tipo  dificil  de  matar. 

llrando  a  gol. 

Tirando  a  matar. 

Tizoc. 

Tlayucan. 

Todamaquina. 

Todo  el  horizonte  para  nuxit. 

Todo  por  nada. 

Todo  un  caballero. 

Todo  un  hombre  (82). 

Todos  los  Mexicanos  smnoa 

mujeri^os. 
Todos  son  mis  hijos. 
Torero  por  un  dia. 
Tormenta  en  el  ring. 
Tormenta  en  la  cumbre. 
Un  toro  me  llama. 
El  toro  negro. 
La  torn  de  los  suplidos. 
La  tortola  del  Ajusco. 
Traficantes  de  ninos. 
El  tragabalas. 
Tragedia  en  Michoecan. 
Traiganlos  vivos  o  muotoa. 
Traigomi45. 
Las  traigo  muertas. 
La  trampa  mortal. 
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Tnmpa  pan  un  cadaver. 

El  trampa. 

Trampas  de  amor. 

Los  ties  huastecoa. 

Los  ties  salvajes. 

Treinta  segundos  para  morir. 

Tren  que  corria. 

La  trenza. 

Las  ties  alegres  comadres. 

Los  ties  alegres  compadres. 

Los  ties  amores  de  Lola. 

Tres  angelitos  oegroe. 

Tres  baks  perdidas. 

Loa  tres  bohemios. 

Ties  bribones. 

Los  tres  calaveias.  '> 

Tres  citas  con  el  destine. 

Los  tres  compadres. 

Tree  contra  el  destine. 

Las  ties  coquetonas. 

Tres  de  la  vida  aiiada. 

Ties  de  presidio. 

Los  ties  Garcia. 

Ties  heimanos. 

Tres  hombres  malos. 

Los  ties  Huastecos. 

Ties  lecciones  de  amoi. 

Las  tres  magnificas. 

Tres  melodies  de  amor. 

Ties  mil  kilometros  de  amor. 

Los  tres  mosqueteros  de  Oios. 

Ties  mosqueteros  y  medio. 

Los  ties  mosqueteros. 

Tres  muchachas  de  Jalisco. 

Ties  mujeres  en  la  hoguera. 

Ties  noches  de  locura. 

Ties  palomas  alborotadas. 

Las  tres  pelonas. 

Las  tres  perfsctas  casadas. 

Tres  perfectas  casadas. 

Las  ties  perfectas  casadas. 

Tres  Romeos  y  una  Julieta. 

Tres  trinqueteros  en  Acapulco. 

Ties  tristes  tigres. 

Las  tres  tumbas. 

Tres  valientes  rsmaredas 

Loa  tres  Villaloboa. 

Las  tres  viudas  alegres. 

Los  tres  vivales. 

Tribu. 

Tribunal  de  )usticia. 

La  trinchera. 

El  trinquetero. 

Un  trio  de  ties. 

Trio  y  cuarteto. 

Triste  lecuerdo. 

Triuni«  la  pandilla. 

Los  triunfKlofes. 

El  triunfb  del  lobo. 

Tropicana. 

Trotacalles. 

Tu  hiio  debe  nacer. 

Tu  mu)er  es  la  mia. 

Tu  vida  contra  mi  vida. 

Tu  vida  entre  mis  manos  (mi  vida 

entie  tus  manoa). 
Tu  vida  entre  mis  manos. 
Tu  y  las  nubea. 
La  tumba. 


La  timiba  de  Matias. 

La  tumba  del  mofado. 

Tumba  para  un  narco. 

El  tunel  seis. 

Tuya  para  siempre. 

Tuyo  hasta  que  la  migra  nos  separe. 

T¥vist.  locura  da  juventud. 

La  ultima  aventura  de  Chaflan. 

La  ultima  lucha. 

La  ultima  nocbe. 

El  ultimo  caitucho. 

El  ultimo  disparo. 

El  ultimo  disparo. 

El  ultimo  Mndcano. 

El  ultimo  pistolevo. 

El  ultimo  tunel. 

Los  ultimos  dies  de  Pompe3ro. 

Ultra)e  al  amor. 

Un  ahna  pure. 

Un  sabado  mas. 

Una  candon  para  recoidar. 

Uno  para  la  borca. 

Uno  y  medio  contia  el  mundo. 

Ustedes  ios  ricos. 

Vacaciones  en  Acapulco. 

Vacaciones  mistariosaa. 

Vagabunda. 

Vagabundo. 

El  vagabundo. 

Vagabundo  en  la  Uuvia. 

Vagabundo  y  millonario. . 

Un  vago  sin  ofido. 

El  vagon  de  la  muerte. 

Valente  Quintero. 

Valentin  Armienta. 

Valentin  de  la  sierra. 

La  valentina. 

El  valiente  vive  hasta  qua  el  coberde 

quiere. 
Los  valientes  no  mueren. 
El  valla  de  Ios  misenblas. 
El  valor  da  vivir. 
Valaas  venian  de  Viena  y  loa  ninoa  de 

Paris. 
Vamonos  con  Pancbo  Villa. 
Vamonoa  para  la  feria. 
Las  vampiraa. 
El  vampiro. 
El  vampiro  sangriento. 
Vainilla  bronce  y  morir. 
Variedades  de  medianocfaa. 
Vaya  tipos. 

Ven  a  cantar  conmioo. 
Veneno  para  las  haoas 
La  venenosa. 
Venganza  sangrienta. 
El  vengador  de  Sinaloa. 
El  vengador  solitario. 
Vengadoias  enmascaradas. 
Venganza  apache. 
Venganza  de  Gabino  Bairera. 
La  venganza  de  Huracan  Ramires. 
La  ii|piiiii  de  la coyota. 
La  vanguiia  da  la  somhra. 
La  vai^iisa  de  Ios  Villaloboa. 
La  venganza  de  Ramooa. 
Venganza  del  Diablo. 
Venganza  del  resucitado. 
La  venganza  del  rojo. 


Venganza  en  el  circo. 

La  Venus  maldita. 

Verano  ardiente. 

Verano  salvaje. 

Verano  violento. 

La  verdad  de  la  lucha. 

La  verdadera  vocacion  de  Magdalene. 

El  verdugo  de  Seville. 

Verdugo  de  traidores.    -- 

Los  verduleros  in. 

El  vergonzoso. 

Vertigo. 

Vestidas  y  alborotadas. 

Vestido  de  novia. 

El  vestido  de  novia. 

Una  vex  en  la  nocha. 

Elviaie. 

El  viaje  (L.S.D.  viafe). 

Un  viaje  a  la  luna. 

Viaje  al  paiaiso. 

Vi^  Cuitastico  en  globo. 

Las  viboras  cambian  de  pieL 

Victimas  de  la  pobreza. 

Victimas  de  un  aaesino. 

Victimas  del  divordo. 

Victimas  del  pecado. 

La  vida  cambia. 

La  vida  de  Agustin  Laia. 

Vida  de  Pedro  Infmta. 

La  vida  intima  de  Marco  Antonio  y 

Qeopatra. 
La  vida  no  vale  nada. 
Viditanegra. 
La  viuda  negra. 
Los  viefos  somos  asi. 
Veinticuatro  bona  da  vida. 
Viento  distante. 
Viento  negro. 
Viento  salvaje. 
La  vinida  del  Key  Olmos. 
Vino  el  remolino  y  noa  levanto. 
El  violadar  ininnal. 
Elviolatero. 

La  Viigen  de  Guadalupe. 
La  Viigen  de  la  calle. 
La  Viigen  de  la  sierra. 
Vlfgen  de  medianoche. 
La  Viigen  del  cielo. 
La  viigen  desnuda. 
Las  vii^enes  locas. 
Una  viigen  modema. 
La  viitud  desnuda. 
La  visita  que  no  toco  el  timbre. 
Las  visitaciones  del  Di^lo. 
Vistete.  Ciistina. 
Una  viuda  sin  aoaten. 
Viuda  sin  sosten. 
Viva  Benito  Canataa! 
Viva  Oiihiuihua. 
Viva  Jalisco  que  es  mi  tiena. 
Viva  la  juventud. 
>^va  la  partanda. 
Viva  Mexico! 
Viva  mi  deagracia. 
Viva  quien  sabe  querer. 
Vive  como  sea. 
Elvividor. 

Vivillo  daade  chlquillo. 
Vivir  a  todo  dar. 
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Vivir  de  suenos. 

Vivir  del  cuento. 

Vivire  otra  vez. 

Vivo  o  muerto. 

El  Vizconde  de  Montecristo. 

El  Vizconde  de  Monteciisto. 

Voces  de  primavera. 

Volver,  volver. 

La  voragine. 

Voy  de  gallo. 

Voz  de  U  sangre. 

El  vuelo  701. 

El  vuelo  de  la  ciguena. 

El  vuelo  de  la  muerte. . 

Vuelta  al  paiaiso. 

La  vuelta  del  Mexicano. 

Vuelva  el  sabado. 

Vuelve  el  Dr.  Satan. 

Vuelve  el  lobo. 

Vuelve  el  ojo  de  vidrio. 

Vuelve  el  Texano. 

Vuelve  el  norteno. 

Vuelven  Ios  cinco  halcones. 

Vuelven  Ios  Garcia. 

Vuelven  Ios  Garcia. 

Vuelven  Ios  Argumedo. 

Xoxontla. 

Y  Dios  la  llamo  tierra. 

Y  la  mujer  hizo  al  hombre. 

Y  llego  la  paz. 

Y  manana  seran  mujeres. 
Ya  llegaron  Ios  gorrones. 
Ya  somos  hombres. 

Ya  tengo  a  mi  hijo. 

Yanco. 

Yegua  colorada. 

Yesoiia. 

Yo  amo,  tu  amas,  nosotros... 

Yo  baile  con  Don  Porfirio. 

Yo  baile  con  Don  Porfirio. 

Yo  donni  con  un  fAntmtni^i, 

Yo  fui  una  callejeia. 

Yo  mate  a  Juan  Chaiiasqueado. 

Yo  mate  a  Rosita  Alvarez. 

Yo  no  creo  en  Ios  hombres. 

Yo  no  me  caso.  compadre. 

Yo,  pecador. 

Yo  quiero  ser  mala. 

Yo  sabia  demasiado. 

Yo  soy  gallo  dondequiera. 

Yo  soy  la  ley. 

Yo  soy  muy  macho. 

Yo  soy  tu  padre. 

Yo  soy  usted. 

Yo  tambien  soy  de  Jalisco. 

Yo  y  mi  mariachi. 

Yo.  el  aventuiero. 

Yo.  el  mujeriego. 

Yo.  el  valiente. 

Zacazonapan. 

La  zandunga. 

Zangano. 

Zapata  en  Chinameca. 

Las  zapatillas  verdes. 

Elzaico. 

La  zona  del  silencio. 

Zona  roja. 

Zonga. 

Zorina. 


El  zoRo  bianco. 

El  zono  vengador. 

El  zurdo. 
Baron.  Alexander.  SEE  Baron,  Joeeph 

Alexander  a.k.a.  Alexander  Baron. 
Baron,  Joseph  Alexander  a.k.a. 
Alexander  Baron. 

The  victors. 
Berger,  Diamant  SEE  Pathe,  Diamant 

Beiger  &  Rene  Clair. 
Carlton  Film  Distributors.  Ltd: 

Bandwagon. 

Ghost  train  (1931). 

Ghost  tiain  (1941). 
Chilovkaia.  Elena  Evuenievna. 

Adam  i  Eva. 

Bagovys  Ostrov. 

Bagrovys  Ostrov. 

Beg. 

Belaia  gvardiia. 

Benefis  Lorda  Kerzona. 

Bogmia. 

Bulgakov:  six  plays. 

Cetyire  portreta. 

D'Javoliada. 

Dana  Zoyka. 

Diaboliad  &  other  stories. 

Dni  Tuibinyh. 

The  early  days  of  Mikhail  Bulgakov. 

The  Elpit-Rabkommun  building. 

Flight  &  bliss. 

Kabala  sviatos. 

Kiev  gorod. 

Kitaiskaia  istoriia. 

The  Komarov  case. 

Krasnaia  korona. 

Master  i  Margarita. 

Moskovskie  sceny. 

Moskva  Krasnokamnaia.  ~ 

The  night  of  the  third. 
Noskva  krasnoka  menaia. 
Noskva-zokh  godov. 
Notes  on  the  cu£f  &  other  stories. 
Pohozdenda  dcikova. 
Povesti. 
Psalom. 
Pushkin. 
Ranniaia  proza. 
Rokovye  jajca. 
Sobac'e  serdce. 
Traktar  o  zicisce. 
Travel  notes. 
Zapiski  na  marzeta. 
Zizn  gospodina  de  nolera. 
Zizn  gospodinade  nol  era. 
2k)ikina  kvartira. 
Cima  Fihns.  S.A.  de  CV. 

Adios,  amor. 
.  Alerta  alta  tension. 
Aitullo  de  Dios. 
El  caballo  del  DiaUo. 
La  came. 
Las  cautivas. 

Confssiones  de  una  adolescente. 
Los  coirompidos. 
Cronica  de  im  amor. 
Elena  y  Raquel. 
En  estas  camas  nadie  duenne. 
Los  enamorados. 


La  endemoniada. 
Fin  de  fiesta. 
La  hennanita  dinamita. 
Mujeres  de  media  noche. 
Nadie  te  queue  como  yo. 
El  oficio  mas  antiguo  del  mundo. 
Operacion  67. 
La  otra  mujer. 

Que  hombie  tan  sin  embaigo. 
Q  quelite. 

Santo  contta  el  estianguladar. 
El  secuestro. 
El  tesoro  de  Moctezuma. 
Verano  ardiente. 
La  viuda  blanca. 
Cine  Phonic.  SEE  Cogelda,  SGGC  ft  One 

Phonic. 
One  Vision.  SA. 
Anacleto  se  divoicia. 
Labairaca. 
Ca£B  de  chinos. 
'     Cairiba. 

Con  su  amable  permiso. 
Coiazon  de  nino. 
La  feria  de  las  flores. 
Lagatita. 

El  gran  mentiroso. 
La  hija  del  panadero.  < 

Jalisco  nunca  pierde. 
Juan  sin  miedo. 
Juntos  pero  no  revueltos. 
Maria  del  mar. 
Los  Millones  del  Chaplan. 
La  Mujer  que  quiere  a  dos. 
Pobie  diablo. 
Y  murio  por  nosotros. 
Cinematgrafica  RA,  SA. 
El  angel  y  yo. 

Asi  amaron  nuestros  padres. 
Blue  Demon  vs.  cerelnos  infamales. 
Blue  Demon  vs.  las  diabolicas. 
Blue  Demon  vs.  las  invasoras. 
Bonitas  las  tapatias. 
Chantaje  al  desnudo. 
El  charro  immortal. 
El  Chlcano  vengador 
Donde  las  dan,  las  toman. 
Historia  de  un  hogar. 
Los  derechos  de  Ios  hijos. 
Los  hijos  de  lancho  grande. 
Los  vadses  venian  de  Viena  y  Ios  ninos 

de  Paris. 
Marcelo  y  Maria. 
Mexico  de  mis  recuerdos. 
Ramorp  Sierra. 
Rutilo  el  fbrastero. 
El  ultimo  Mexicano. 
Una  pasion  me  domina. 
Cinematografica  Filmex,  S.A.  de  CV. 
Los  cadques. 
Los  cacos. 
Los  CaiCanes. 
Diamantes,  oro  y  amor. 
Los  dos  hermanos. 
La  justicia  tiene  12  anos. 
Mecanica  nacional. 
La  mentira. 

La  Montana  del  Diablo. 
Para  servir  a  usted. 
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Paiaiso. 
PaUy  ml  unor. 
El  p«yo. 

Las  puartas  del  parmlic. 
El  Mbor  de  U  venganM. 
Siempre  hay  una  {Kimaia ' 
Sinsalida. 
Tacoaal  caibon. 
Tiwnpas  de  amor. 
Una  vex  un  hombre. 
Cinamatografica  Jaliaco.  S.A.  de  CV. 
SEE  Qneproduccionat 
Intarnacionalea.  S.A.  DE  CV.. 
Productora  Filmica  Real,  S.A. 
CLaematograflca  Jalisco.  S.A.  de  CV. 
SEE  Priego  (Produccionea  Roim), 
SA.  de  CV..  CineproducdaaM 
Intemacionalea. 
Qneprodticcionea  Intemacionalea,  S.A. 
deCV. 
El  arte  de  eqganar. 
El  deeeo  en  otono. 
El  hi)o  da  Angela  Maria. 
ElSufento  Perez. 
El  trinquetaro. 
Cineproduccionea  Intemadonales,  S.A. 
de  CV.  SEE  Priego  (Produccionea 
Roeea).  SA  de  CV. 
Qneproducxdonea  Intemacionalea. 
Cineproduccionea  Intemacionalea.  S.A. 
Da  CV.  k  Productora  Filmica  Real. 
Sj\.DBCV. 
Burleeque. 
Cineproduccionea  Intemacionalea,  S.A. 
De  CV..  Oro  Films.  S.A.  De  CV.  ft 
Coamopolitan  Films.  S.A.  DB  CV. 
El  preeo  no.  9. 
Cineproduccionea  Intarnacionalea,  S.A. 
De  C.V.,  Produccionea  Ega,  S.A.  DE 
CV.  &  Gazcon  Films,  S~A.  DE  CV. 
Pancho  el  Sancho. 
Cineproduccionea  Intemacionalea,  S.A. 
De  CV..  Productora  Filmica  Real, 
S.A.  DE  CV.  ft  Cinemat^grafica 
Jalisco,  S.A.  DE. 
Las  computadoras. 
ate  Films.  SEE  Pathe  ft  Cite  Films. 
Qty  Entertainment  Corporation. 
Green  grow  the  rushes. 
Mikres  Aphrodites. 
Pygmalion. 

La  vie  conjugale:  Jean-Marc. 
La  vie  con|ugale:  Francoise. 
Clair.  Rene.  SEE  Pathe,  Diamant  Berger 

ft  Rene  Clair. 
Cogelda. 
Le  beteau  d'  Emile. 
Les  cin  gentuemen  maudits. 
En  effiBuillant  la  Marguerite. 
Huis  clos. 
Maxima. 

Ombre  et  lumiere. 
Retour  de  manivelle. 
La  tete  d'un  homme. 
Cogelda.  SEE  Films  Vendome  (A.Osso  ft 

COGELDA)  co-producers. 
Cogelda.  SEE  Orphee  ft  Cogelda. 
Q^lda  ft  Ariane. 
Le  Diable  et  les  dix  commandments. 


Cogelda  ft  Regina. 

Marianne  de  ma  jeune 
Cogelda  ft  Vandal. 

David  Colder. 
Cogelda  ft  Vera. 

Lea  espions. 
Cofrida.  Ariane  ft  Pretoria. 

Una  parisienne. 
Cogelda,  Haza  ft  Victoria. 

La  loi  du  nord. 
Cogelda.  SGGC  ft  Cine  Phonic. 

Rue  de  Testnipade. 
Cosmopolitan  Films,  S.A.  De  CV.  SEE 
Cinefffoducciones  Intemadonales, 
S.A.  DeCV.,  Oro  Films,  S.A.  De 
CV.  ft  Cosmopol. 
Crystal  Pictures,  Iiu:. 

Adventures  de  Gil  Bias  de  Sentillane. 

Doctor  des  grandee. 

The  mongou. 

One  step  to  atnaity. 

Tamango. 
Dl^urido  Waleratein. 

Cronica  de  un  subersivo 
latinnemericano. 

Cuando  quiero  llorar  no  lloro. 

La  empresa  perdona  un  momento  de 
locium. 

Eva.  Julia  y  Perla. 
Denver  Film  Productions,  bic 

lo  sto  con  gli  ippopotami. 
E.M.  Films,  CA. 

Con  el  corazon  en  la  mano. 

Macho  y  hembra. 

La  maxima  felicidad. 
Enoch  ft  Cie. 

S3rmphonie  concertante,  op.  8  pour 
violoncello  et  piano. 
Estate  of  Bartwra  Pynn. 

Excellent  women. 
Filmadora  Mexicana,  S.A. 

La  adulters. 

Alefandra. 

Alia  en  eu  befio. 

As  n^ro. 

El  banoafrodita. 

Bel  ami. 

Club  verde. 

Un  corazon  burlado. 

Cuando  se  quiere  se  quiere. 

Dios  nos  manda  vivir. 

Las  dos  huerfanas. 

Duena  y  senora. 

El  embe)ador. 

Enredate  y  veras. 

La  esquina  de  mi  bairio. 

Infiemo  de  almas. 

El  ladron. 

Lagrimas  de  sangre. 

Magdalena. 

Maria  Montecristo. 

Medianoche. 

La  mu^er  que  enganamos. 

No  soy  monedita  de  oro. 

Pecado. 

La  picara  Susana. 

Lo  que  el  viento  tra)o. 

El  que  murio  de  amor. 

El  secreto  profasional. 


Tinieblas. 

Una  piedra  en  el  zapato. 

La  vida  intima  de  Marco  Antonio  y 
Qeopatra. 

Yo  soy  tu  padre. 
Films  A2.  SEE  Pathe.  Gefirax  ft  Films 

A2. 
Films  Agiman.  SEE  Pathe  ft  Films 

Agiman. 
Films  Du  Losange. 

La  feme  de  I'aviateur. 

La  marouise  d'o. 

Perceval. 
Films  Vendome  (A.  Osso  and  UGC  DA) 
co-producers. 

La  maison  dans  la  dune. 
Films  Vendome  (A.Osso  ft  COGELDA) 
co-producers. 

La  table  aux  craves. 
Films  Vendome  (Adolphe  Osso) 
producer. 

Las  amours  finissent  a  I'aube. 

La  demande  en  mariage. 

Le  grand  rendez-vous. 

Rue  des  Saussaiea. 
G.  Schirmer,  Inc. 

Ad^o. 

Allegretto. 

Allegro  disperato. 

Andante. 

Five  etudes. 

Largo. 
Gazcon  nims,  S.A.  De  CV.  SEE 

Cineproducciones  Intemacionales. 
S.A.  De  CV.,  Producdones  Ega. 
S.A.  De  CV.  ft  Gezcon. 
Gefirax.  SEE  Pathe,  Gefirex  ft  Films  A2. 
Gendaieigasha. 

Eros  •«■  gyakusatsu. 
Gray  Films.  SEE  Pathe,  Gray  Films  ft 

Progefi. 
Greenwich  Film  Production. 

Ave  Maria. 

Cent  francs  I'amour. 

Une  corde,  un  colt 

Les  cousines. 

Le  dix  septieme  del. 

Le  dos  an  mur. 

Le  fil  a  la  patte. 

Le  grand  bidule. 

Uebelei. 

La  loi  du  nord. 

Les  longues  annees  39-45. 

Les  mal  partis. 

Un  millutl  dans  im  billard. 

Ouvert  contre  X. 

La  peeu  de  torpedo. 

Le  reflux. 

Les  revoltes  de  Lomanach. 

Le  rideeu  rouge. 

Sabra. 

Le  soleil  des  voyous. 

Le  tonnerre  de  Dieu. 

Un  veuve  en  or. 

Vanina. 

Le  voie  ladee. 

Le  voyage  du  pere. 
Gnipo  Galindo,  SA  de  CV. 

El  abandonado. 
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Aguilas  de  acero. 

Al  diablo  las  mujeres. 

Amaneci  en  tus  brazos. 

Asesinos  en  la  noche. 

Ay!  que  rechula  es  Puebla. 

El  beisbolista  fienomeno. 

Bendito  entre  las  mujeres. 

Buscando  una  sonrisa. 

Caceria  de  un  criminal. 

Carasuda.  ' 

Carabine  30-30. 

La  camra  del  millon. 

Cascabeiito. 

Los  dnco  hakoiies. 

La  dudad  perdida. 

Cuando  los  hijos  se  van. 

Cuentos  coloradoe. 

Cuna  de  valientes. 

De  tal  palo  tal  astilla. 

Debieron  ahorcarlos  antes. 

Eldesalmado. 

Dicen  que  soy  homtnre  malo. 

La  diligenda  de  la  muerte. 

Dos  locos  en  aprietos. 

Dos  tontos  y  un  loco. 

En  cade  puerto  un  amor. 

En  la  hadenda  de  la  flor. 

Espuelas  ^e  oro. 

Esta&  de  amor. 

El  fiintasma  de  la  case  roja. 

El  fronterizo. 
Gatilleros  del  Rio  Bravo. 

Los  gavilanes  n^ros. 

Horas  de  agonia. 
El  ladron  fenomeno. 
Lanza  tus  penes  al  viento. 
Limosnero  congarrote. 
El  llanto  de  los  pobres. 
Elmary  tu. 
Mi  revolver  es  la  ley. 
Mi  ultimo  fracaso. 
No  me  platiques  mas. 
Nosotros  los  pelados. 
Pancho  Tequila. 
Perdoname  mi  vida. 
Peaadilla  &tal. 
Por  que  ya  no  me  quieres? 
Que  padre  tan  padie. 
Rayito  de  luna. 
El  regreso  del  carro  rojo. 
El  rey  de  los  albures. 
El  rey  del  tomate. 
Romeo  contra  Julieta. 
Ruletero  a  toda  nmrcha. 
Se  los  chupo  la  tnuja. 
Secreto  de  coniission. 
Serenata  en  noche  de  luna. 
La  sexta  canera. 
Siete  en  al  mira  IL 
El  terror  de  la  frontera. 
,  Traiganlos  vivos  o  muertos. 
Los  tres  salvajes. 
Tu  recuerdo  y  yo. 
Vacadones  de  terror  IL 
Vestidas  y  alborotadas. 
Las  viudas  del  cha  cha  cha. 
Yo  no  me  caso,  compadra. 
Yo  y  mi  Tnm^tif^hi. 
Zacazonapan. 


Hani  Productions/ Art  Theatre  Guild  for 
Japan  Company.  Ltd. 

Hatsukoi:  jigokuheiL 
Ina.  Masaharu. 

No  r^rets  for  our  youth. 
Independent-International  Pictuiea 
Corporation. 

L'  altra. 

Un  Americeno  a  Roma.  ^ 

Amor  non  ho.  pen)'...pero'! 

Anema  e  core. 

Anivano  i  nostrL 

Le  awenture  di  Pinoochio. 

Bella  non  piangere! 

Biraghin. 

La  falsbetica  domata. 

I  cadetti  di  Guascogna. 

n  canto  della  vita. 

Cavalleria  rusticana. 

n  Conte  di  Montecristo. 

La  corona  di  fern. 

n  Cristo  proiUto. 

Davanti  a  lui  tremava  tutta  Roma. 

n  Diavolo  va  in  collegio. 

Domani  e'un  altro  giomo. 

La  donna  del  fiume. 

Dopo  divorzieremo. 

Due  notti  con  Cleopatra. 

I  due  or&nelli. 

E'arrivato  n  cavalioe! 

Era  lei  che  lo  voleval 

Eugenia  Grandet 

Fiacre  no.  13  (Ist  episode:  The  crime). 

Fiacre  no.  13  (2nd  episode:  The 
punishment). 

La  fiamnri^ta 

n  fidanzato  di  mla  moglie. 

La  figlia  del  Diavolo. 

Finisce  sempre  cosi'. 

Fratelli  D'ltalia. 

Gelosia. 

Giomi  felid. 

La  grande  speranza. 

Leinfedeli. 

Knock-out  ' 

Koenigamark. 

Lo  sai  che  i  pepaveri... 

Londra  chiama  polo  nord. 

I  maracoli  non  si  repetono. 

Miseria  e  nobilita. 

Natale  a  campo  119. 

La  nave  dalle  doime  malledette. 

Noi  caimibali. 

Peppino  e  N^oletta. 

La  portatrice  di  pane. 

La  Presidentessa. 

Ragazze DooggL 

La  resa  di  Titi*. 

Rigoletto. 

Larisaia.  _ 

La  rivincita  di  Montecristo. 

Roma  dtta  aperta. 

LaRomana. 

Senza  una  donna. 

Toto  all'infemo. 

La  tratta  delle  bianche. 

Gli  ultimi  cinque  minuti. 

Un  giomo  in  I^tura. 


Vendetta...Sarda. 

La  vispa  Teresa. 

La  vita  ricominda. 
Initial  Groupe. 

Roi  blanc,  dame  rouge. 
Lenfilm  Studios. 

(Blokada)  Leningradsky  metronom. 

(Blokada)  Opentsiya  "iskra." 

(Blokada)  pulkovsky  meridian. 

20-e  Dekabrya. 

713-y  prosit  posadko. 

72  gradusa  nlzhe  nulya. 

A  krepost  byla  nnmstupoaym. 

A  vy  lyubily  kogda-nibiHl? 

Afrikanych. 

Akademik  Ivan  Pavlov. 

Akhrer  Nikolay  CheriaMov. 

Aleko. 

Alexander  Popov. 

Alyesha  Ptitsyin  vyirabatyivaet 
kharakter. 

Anarama. 

Andreika. 

Anyuta. 

Asya. 

Avariya. 

Baltijwkaya  slave. 

BaltijTskoe  nebo. 

Barbos  V  gostyakh  u  Bobika. 

Barjrer  neizvMnosti. 

Baiyshnya  i  khul^guL 

Beda. 

Belinsky. 

Belyi  flyuger. 

B«egyuno8ti. 

Bessmertnaya  pesnya. 

Bezsemyi. 

Biletik  na  vtoroy  seeiu. 

Blagochestivaya  Marta. 

Bldkada.  luzhsky  mbedi. 

Boba  i  slon. 

Bolshaya  semya. 

Bolshaya  igca. 

Braslet-2. 

Brat3ra  Komarovjfi. 

Budni  i  prazdnild. 

Chapliniana. 

Chelovek  amfibiya. 

Chelovek,  kotoromu  vezlo. 

Chelovdn  s  budushim. 

Chetyemushld. 

Chesty  tovarischa. 

Chetyre  stranitsky  odnoy  molodoy 

rhimi. 

Chiomye  sukhari. 
Cholpin-utrennyaya  zvezda. 
Chto  by  ty  vybral? 
Chuzhaya  beda. 
Chuzhaya  rodnya. 
Chuzhaya  zhena  i  muzb  pod 

krovatyu. 
Chuzhaya. 
Chuzhiye  pisma. 
Chyemaya  chayka. 
Deuriya. 

Dela  davno  minuvshikh  dney. 
Delo  Riunyantseva. 
Delo. 
DenpervyL 
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Den  priyoma  po  lichnym  voproMm. 

Den  achaaVym. 

Den  solntM  i  dozhdjra. 

Deti  kak  deti. 

Devochka  i  krokodil. 

Devochka.  khochesh  ■nimatqra  v 

Uno? 
Devochka,  •  kotoioyl  ya  dnizhil. 
Dikaya  sobaka  Dingo. 
Dikiy  Cavrila. 
Dlinnoye.  dllnnoye  delo. 
Dnevnik  direktora  shkoly. 
Do  buduachey  veany. 
Doker. 

Dolgaya  schastlivaya  zhizn. 
Dom  naprotiv. 
Dom  stroitiya. 
Domoy. 
Don  Kikhot 
Don  Sezar  de  Bazan. 
Donskaya  povest. 
Doroga  na  ryubetsaL 
Doroga  pravdy. 
Doroga  ukhodit  vdaly. 
Dorogoy  moy  chelovek. 
Doaledivie  cbii  Pompei. 
Doatigaev  i  dnigie. 
Doverie. 

Dozhit  ds  raasveta. 
Dragotaennyia  Zioma. 
Drama  iz  starlnnoy  zhiznL 
Druzyya  i  gody. 
Dusha  zovyet. 

Dva  bileta  na  dnevnoyi  seans. 
Dva  kapitana.  ^ 

Dva  voskreseniya. 
DvadUyatyi  vek  nachinaataya. 
Dvadtsat  dney  bez  viony. 
Dve  v  novom  dome. 
Dvennadtaataya  noch. 
Dvennadtsat  mesyatsev. 
Dver  bez  zamka. 

Dzhek  Vosymyarkin-Amerikanets. 
Edinstvennaya. 
Ego  vremya  pridioL 
Ego  zvali  Robert. 
Eiyo  imya-veana. 
Ekskursant. 

Eali  pozovyet  tovarisch. 
Eaop. 

Eti  nevinnye  zabavy. 
Evgeniy  Onegin. 
Eahcho  ne  vecher. 
Ezhir. 

Fantazii  Faryatieva. 
Ferenc  Liszt. 
Pillpp  Traum. 
Fro. 
Camlet 

Gde  eto  vidano.  gde  eto  stykhano? 
Gde  ty,  lyubov  Dimyaaheva? 
Geroi  Shlpki. 
Colos. 

Goluboy  liod. 
Gonachiki. 
Gori.  gori  yasna 
GorizonL 

Gorod  ahzhlgaet  ogni. 
Gorod.  Osan.  Ritm. 


Goryachaya  dliaha. 

Goryachee  serdtae. 

Goaudarstvennyi  prestupnik. 

Goya,  ili  tyazhky  put  poznaniya. 

Greshny  angel. 

Groaameyster. 

Groza  nad  beloy. 

Gryaduschemu  veku. 

Guachak  iz  Rio-De-Zhaneyro. 

Gvozd  programmiy. 

I  dnigie  ofitaianye  litaa. 

Isnovautro. 

Zapasnoy  igrok. 

Idu  na  grozu. 

Igra. 

tarok. 

Ihma  •  sobachkoy. 

Iskaneli. 

Ispolnyayuachii  obyazannoati. 

Istochnik. 

Ivan  i  Koiombina. 

Is  Nyu-Yorka  v  Yasnuyu  Polyanu. 

Izhonky  Batalion. 

Sobache  aerdtae. 

Kadkina  vsyakiy  znaat 

KainXVm. 

Kak  Ivanuahka  durachok  sa  chudom 

khodil. 
Kak  veryovochka  ni  vyetsya. 
Kapitan. 

Kapronovaya  jrelochka. 
Karpukhin. 
Katerina  Izmailova. 
Khanuma. 

Khleb-imya  •uschestvitelnoe. 
Khod  beloy  korolevy. 
Kholodno-goryacho. 
Khoreograficheskie  miniatyury. 
Khoristka. 
Khozyain. 
Khronika  pikiruyuachego 

bombardirovachika. 
Kino  i  vremya. 
Knyaz  Igor. 
Kochubey. 

Kogda  pesnya  ne  konchaetsya. 
Kogda  razvodyat  moaty. 
Kolovraachenie  zhizni. 
Kolye  Sharlotty. 
Komediya  oahibok. 
Komiaaiya  po  raaaledovaniyu. 
Konchina. 

Kontaert  maaterov  iakuaatv. 
Korol  Lir. 
Kortik. 

Krakh.  inzhinera  Garina. 
Kraany  diplomat 
Knanye  pchioly. 
Krepoatnaya  aktriaa. 
Krik  o  pomoachL 
Krotkaya. 
Knig. 

Knityegorki. 

Kaeni3ra.  iyubimaya  zbana  Fiodoca. 
Kto  pridumal  koleao. 
Klyuch  bez  prava  peradachL 
Za  Vetlugoy  rekoy. 
Lavina. 
Labadinaya  pmaym. 


Lebedinoye  ozaro. 


Lea. 

Letnjraya  poesdka  k  moiyu. 
Letuchaya  m]rah. 
Uberal. 

Lichnaya  zhizn  direktora. 
Lichnaya  zhizn  Kuzyaeva  Valentina. 
Lichnoe  delo. 
Lubov  t  pervogo  vzglyada. 
Lyalka-Ruslan  i  ego  drug  Sanka. 
Lyubl3ru  tebya  zhizni 
Ljrubov  jrarovaya. 
Lyubov  yarovaya. 
Lyudi  golubykh  rek. 
Makar-sledopyt. 
Maksim  perepelitaa. 
Malchik  i  devochka. 
Malchik  8  konkami. 
Malchishki.  Eto  imanno  ya. 
Malchishki.  Novenky. 
Manu  vyahla  zamuzh. 
Mandat 
Maritsa. 

Mastera  russkogo  baleta. 
Mat'  i  machakha. 
Mechenyi  atom. 
Medovyi  mesyats. 
Menya  eto  ne  kasaetsya. 
Meschane. 
Mesto  deystviya. 
Mesyats  AvgusL 
Mif. 

Mikhayil  Lomonosov. 
Miortvyi  sezon. 
Mir  Nickolaya  Simonova. 
Mishel  i  Mishutka.  . 
Missiya  v  Kabula. 
Miaterlks. 

Mladahiyi  nauchnyi  sotiudnik. 
Moabitskaya  tetrad. 
Moya  zhizn.         / 
Molodaya  zhena. 
Monolog. 

Most  pereyti  nelzya. 
Moy  dobryi  papa. 
Musorgsky. 

Musykanty  odnogo  polka. 
Myatezhnaya  zastava. 
Na  beregakh  plenitelnoy  Nevy. 
Na  dikom  brege. 
Na  odnoyi  planete. 
Na  ostrove  dalnem. 
Na  perelome. 
Na  puti  v  Berlin. 
Na  voine  kak  na  voine. 
NachalnikChukotki. 
Nachalo. 

Nad  Nemanom  raaavet 
Naidi  menya.  L)ron]fa. 
Naah  koneapondent 
Navstrechu  zhizni. 
Na  bolit  golova  u  dyatla. 
Ne  imey  ato  rubley. 
Na  sabud.  .  .atantaiya  Lugovaya. 
Nebaenyie  lastochki. 
Neobyluiovenno3re  leto. 
Neobyknovennye  prikljruchaoiya 
KhiikaivaU. 


Federal  Regirter  /  Vol.  62.  No.  244  /  Friday,  December  19.  1997  /  Notices 


Neokonchennaya  povest. 
.   Neoplachennyi  dolg. 
Neveroyatny  leegudU  Khlamida. 
Nevesta. 

Nevslde  melodii. 
Neznakomyi  naslednik. 
Nikkolo  Paganini. 
Nikudyshnaya. 
Noch  na  14-y  paralleli. 
Nochnaya  smena. 
Nochnoy  gost. 
Novogodniye  priklyucheniya  Mashi  i 

Viti. 
O  tekh,  kogo  pomnyu  i  lyiiblyu. 
Obyasnenie  v  lyubvi. 
Obratnaya  svyaz. 
Obychny  mesyats. 
Obyknovennaya  arktika. 
Odinnadtsat  nadezhd. 
Odinozhdy  odin. 
Odnanoch. 
Ogni  Baku. 
Ona  vas  lyubit 
Opoznaniye. 
Oshibki  yunosti. 
Ostorozlmo,  Babushka! 
Ostrov  pogibshikh  korabley. 
Ostrov  so^Dvisch. 
Otkiyitaya  kniga. 
Otkiytaya  kniga. 
Otpusk  V  Sentyabre. 
Ottsy  i  deti. 
Ovod. 
Pamyat. 
Pavlovsk. 
Pekhota 

Pared  sudom  istorii. 
Perikola. 
Perv  yi  posetitei. 
Pervaya  Bastilya. 
Pervorossiyane. 
Pervyi  myach. 
Pervyi  reis. 
Pervyie  radosti. 
Pyostryie  rasskazy. 
Phkhita. 
Pikovaya  dama. 
Pirogov. 

Ploknaya  primeta. 
Plokhov  Uioroshiy  chelovek. 
Plyvi,  korablik. 
Pobeditel. 

Pod  kamennym  nebom. 
Pod  stuk  kolyes. 
Poddubenskiye  chastushki. 
Podnyataya  tselina. 
Podzomaya  truba. 
Poezd  miloserdiya. 
Poka  front  v  oborone. 
Poka  stoyat  gory. 
Poka  zhiv  chelovek. 
Polkovnik  v  otstavke. 
Polosatya  reyas. 
Pomni.  Kaspar. 

Poputnogo  vetra.  "sinyaya  ptitsa." 
Porozhniy  reys. 
Posledniy  dyuym. 
Posledniy  den  zimy. 
Povest  o  molodozhena. 
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Poymanny  monakh. 

Pozhar  vo  fligele. 

Poznavaya  belyi  svet 

Praktikant 

Premiya. 

Pri  otkryitikh  dveryakh. 

Priklyucheniya  Artyomki. 

Priklyucheniya  Printsa  Florizelya. 

Priklyucheniya  Sherlocka  Holmsa. 

Prinimayu  boy. 

Prints  i  nizchiy. 

Pristan  na  torn  ber^u. 

Privatny  syurpriz. 

Prizvanie. 

Proishestviyi,  kotorogo  nikto. 

Proshlym  letom. 

Proshu  slovo. 

Prostranstvo  dlya  manevra. 

Protivostoyanie. 

Prozchaniye  s  Peterbuigom. 

Prjrizhok  s  kryishyi. 

Puchina. 

Posle  svadby. 

Pyat  dnei. 

I^taya  chetvert 

I^atero  sneba. 

Pyatiorka  za  leto. 

Rabochiy  posyelok. 

Rafierti. 

Razlom. 

Rasskaz  o  prostoy  veshchi. 

Rasskazhi  mne  o  sebe. 

Razdumya. 

Razreshite  vzliot 

Razvyazka. 

Rebyachiy  patrul. 

Rebyata  s  Kanonerskoga. 

Respublika  Shkid. 

Rimsky-Korsakov. 

Rodnaya  krov. 

Rokirovka  v  dlinnuyu  storonu. 

Rudolfio. 

Rytsar  iz  knyazh-Gorodka. 

Ryadom  s  dnigom. 

Ryadom  s  nami. 

The  salt  of  the  Earth. 

Salyut.  Mariya! 

Samye  peystiye. 

Schastie  Anny. 

Schastlivogo  plavaniya. 

Schastye  Andrusa.  ' 

Seans  odnovremennoy  igry. 

Sedmoy  sputnik. 

Segodnya  ili  nikogda. 

Segodnya-novyi  attraktsion. 

Sekundomer. 

Sem  nevest  E&eirona  Zbnieva. 

Sem  not  v  tishine.  ^ 

Sem  schastlivykh  not 

Sentimentalny  roman. 

Seryi  volk. 

Serzhant  militsii. 

Shag  navstrechu. 

Shapka  Monomakha. 

Shelmenko-denschik. 

Sherlock  Holms  i  Doktor  Watson. 

Shinel. 

Shofyer  ponevole. 

Shopeniana. 


Shtorm. 

Shutite?  1.  Shutite. 

Shutite?  2.  Vandeibulle  brezzhit'sya 
gorizont. 

Shutite?  3.  Inache  my  propalL 

Silva. 

Siniye  zaitsy. 

Sinyaya  ptitsa. 

Skrepki. 

Sladkaya  zhenschina. 

Sled  na  zemle. 

Sled  rosomakhi. 

Sledy  na  snegu. 

Slomannaya  podkova. 

Sluchaynyie  passazhiiyi. 

Sluga  dviiikh  gospod. 

Smert  Pazukhina. 

Snegurochka. 

Snegurochku  vyzyvali? 

Snezhnaya  koroleva. 

Sobaka  Baskerviley. 

Sobaka  na  sene. 

Sobirayiishchiyesya  oblaka. 

Sofia  Kovalevskaya. 

Sofya  Kovalevskaya. 

Solux)vizcha  agiy. 

Solzemli. 

Soldaty. 

Solionyi  pios. 

Solomennaya  shlyapka. 

Spyashchaya  krasavitsa. 

Ssora  V  Lukashakh. 

Staraya,  staraya  skazka. 

Starik  Khottabych. 

Starozhil. 

Starshiy  syn. 

Staryie  steny. 

Stepan  Koldiligin. 

Stepanova  pamyatka. 

Stepen  riska. 

Strannyie  vzroslye. 

Strogaya  muzhskaya  zhizn. 

Strogovy. 

Sud. 

Sumka  inkassatora. 

Svadba  Krechinskogo. 

Svadba  v  Malinovke. 

Svet  v  kmdi. 

Svet  V  okne. 

Syn  Iristona. 

Tabachny  kapitan. 

Talanty  i  poklonnild. 

Tambu-Lambu. 

Ten. 

Tent 

Trassa. 

Tretyya  molodost 

Tri  tolstyaka. 

Trostinka  na  vetru. 

Troye  v  lodke.  ne  shchitaya  sobakL 

Tniffialdino  12  Bergamo. 

Tsarevich  Prosha. 

Tsement 

Tyetya  Lusha. 

U  tebya  est  ya. 

Ubit  pri  ispolnenii. 

Uchitel  peniya. 

Udar!  e^cho  edar! 

Udivitelnyi  zaklad. 
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1^1  padeniya. 
Ukhodya-ukhodi. 
Ukrotitalnitsa  tigrov. 
Ulitsa  Nyutona  dom  1. 
Ulitsa  polna  aeozhidannostey. 
Umnyie  vaahchi. 

V  chiornykh  peakaa. 

V  den  svadby. 

V  dni  Oktyabrya. 

V  gorda  S. 

V  ogna  broda  net. 

V  to  daliokoie  leto. 

V  tvoikh  nikakh  shizny. 
Vaayka. 

Vdovy. 

Vedjrma. 

Velikaya  sUa. 

Veniya. 

Veaennie  khlopoty. 

Veaennie  pereviortyahi. 

Veaioloye  anovideniya,  ill  amakh  i 

sliozy. 
Veana  v  Moakva. 
Vezuchiy  chelovek. 
Viktoriya. 
Virineya. 
Vodyanoyi. 
Volnyi  veter. 
VoUhebnaya  siia. 
Voxdukhoplavatal. 
Vozvraachenle  •  pobedoy. 
VozvTaachyennaya  muzyka. 
Vozvrazchionny  god. 
Vracha  vyxyvali? 
Vragi. 

Vaadnik  has  golovy. 
Vaagda  so  mnoyu. 
Vaago  dorozhe. 
Vaago  odna  zhizn. 
Vaye  oatayetsya  lyudyam. 
Vaye  leabaet  mgnovenie. 
Vtorajra  popjrtka  Viktora  Krokhina. 
Vyaokaya  proba. 
Vxryvniki. 

Ya  aluzhu  oa  granitse. 
Yaroalavna,  Koroleva  Frantaii. 
Yavlenie  Venery.  , 

Zaichik. 

2*  tekh.  kto  v  more. 
ZMBdka  N.F.I. 
Zafp  Avrory. 
Zavtra,  tietiego  aprelya. 
Zavtraahnie  zaboty. 
Zdaa  naah  dom. 
Zdravatvui  i  proachai. 
Zelionaya  kareta. 
Zaitonye  taepochki. 
Zelyeriiy  dol. 
2^avoronok. 
Zhdite  menya,  oatrova. 
Zbenltba. 

Zhanit'ba  Bal'zaminova. 
Zhenya.  Zhenechka  i  "Katyusha." 
Zherebyenok. 
Zhiteiskoye  delo. 
Zhivoy  trup. 
Zhizn  Barlloza. 
Zhizn  V  taitadeli. 
ZJiizn  Klima  Samgina. 


Zimneautro. 

Znak  vachaoati. 

Znakomtes.  Baluaw. 

Znoyinyyi  iyuL 

Zolotaya  mina. 

Zolotajra  pugovitaa. 

Zolouahka. 

ZviBByi  uzhin. 

Zvada  plenitalnogo  schaatiya. 

Zvasda. 
Lindgren.  Astrid. 

Pippi  Langstnunp  gar  omboitL 

Pippi  Langstnunp  I  soderhavat. 

Pippi  Langstnunp. 
LM  Productions.  SEE  Patha  k  LM 

Productions. 
Lumiere  k  Taladis. 

Signa  Arsana  Lupin. 
Lumiara. 

Amici  piu  di  prima. 

L'  amour  an  douce. 

L'  antechrisL 

Aigoman. 

Aaaaut  sur  la  villa. 

La  banda  a  papa. 

Un  caprice  da  Carolina  charia. 

CaroliJia  cheria. 

Uncave. 

La  chute  d'un  corpa. 

Conduite  a  gauche. 

La  coupe  a  oix  franca. 

Crazy  capo. 

Cydo. 

Da  ranfar  a  la  victoira. 

Lji  damlara  bourree  a  Paris. 

Las  deux  filleuls  du  parrain. 

Dis  bonfour  a  la  dame. 

Django  tire  le  premier. 

Due  deputati. 

Due  mafioai  nal  Car  west 

Due  mafioai. 

Due  sergenti  del  General  Custer. 

Et  qu'ca  saute. 

Faia-moi  mal  mais  couvre-moi  da 


FMtt  a'lea  faira  .  .  .  cea  legionnairea. 

Fanand  clochard. 

Pemand  cow-boy. 

La  fille  au  fouet. 

La  fille  au  violoncelle. 

Une  fille  nommee  amour. 

La  fils  de  Caroline  cherie. 

Lea  fils  du  parrain. 

Four  marmittoni  alle  grandi  manovre. 

France,  societe  anonyme. 

Furetu  sur  le  Bosphore. 

La  gloire  dea  canaillea. 

Lk  pand  delire. 

Laapoabras. 

La  gRwae  pagaille. 

Hard  sensation. 

Un  homme  en  or. 

Laa  hommea  ne  penaent  qu'a  ca. 

Lavie  a  I'envers. 

Les  aventiues  d'Arsene  Lupin. 

L.es  malabars  sont  au  parfum. 

Maman  colibri. 

La  mort  d'un  tueur. 

La  mort  de  la  belle. 


Noua  laa  fammaa. 

L'  oail  ecarlate. 

Operation  )aguar. 

OJMntion  Lady  Chaplin. 

OfMfation  Lotus  bleu. 

Paa  de  panique. 

Paulina  1880. 

Lea  petitea  alliees. 

Pomme  d'amour. 

Poupeea  naziea. 

Lea  pradateius  du  futur. 

Pxilsion  cannibal. 

Qui  chauffe  le  lit  de  ma  fiomme? 

Qui  etes-vous  Inspecteur  Chandler? 

Lea  rangers  defient  les  Kantekaa. 

La  roi  des  Mirmidous. 

Le  Roquevillard. 

Salut  Bertha. 

Si  elle  dit  oui ...  )e  dis  nonl 

Un  solo  grande  amore. 

La  soupe  aux  poulets. 

La  soupe  froioe. 

Special  magnum. 

Una  sull'altra. 

Tabarin. 

Themroc. 

Tomavara. 

Touche-a-tout. 

La  triple  mort  du  troiaiame 

personnage. 
Tiique,  gamin  de  Paris. 
Troika  sur  la  piste  blanche. 
Trois  pour  cent. 
Tuez-les  tous  et  revenez  setil. 
Une  afEsire  d'honunea. 
Les  vacationists. 
Vices  prives  et  vertus  publiquea. 
Voila  que  le  nonnes  dansent  le  tango. 
Y'a  un  OS  dans  la  moulinette. 
Laszozoa. 
Metro^^ldwyn  Majrer,  Inc. 
Appointment  in  London. 
The  betrayal. 

Canasta  de  cuentos  Mexicanoa. 
Captain  blackjack. 
Checkpoint. 
Child  and  the  killer. 
Compelled. 
Copacabana  palace. 
Crash  drive. 
Dangerous  exile. 
Depraved. 

Doctor  blood's  coffin. 
Feet  of  clay. 
Gang  war. 
Innocent  meeting. 
It  happened  here. 
It  happened  in  Rome. 
Large  rope. 
Lemon  popsicle. 
Manaccuaed. 
Mexican  trio. 
N4iddle  course. 
Moment  of  indiscretion. 
Operation  murder. 
The  possessed. 
Rebellion  of  the  hanged. 
Revolt  of  the  slavea. 
The  secret  place. 
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Sentenced  for  life. 
She  always  get  their  man. 
Son  of  a  stranger. 
Spanish  gardener. 
Spanish  sword. 
Take  it  all. 
Taste  of  money. 
They  who  dare. 
Three  crooked  men. 
Three  spare  wives. 
Three  Sundays  to  live. 
The  trails  of  Oscar  Wilde. 
Transatlanic.  • 

Triple  deception. 
Twist  of  Cate. 
Woman  of  mystery. 
A  woman  possessed. 
Your  past  is  showing. 
Mifune  Productions. 

Akage. 
Mushi  Productions  Kabushild  Kaisha. 
Janguru  taitei  (1965-1966). 
Shin  Janguru  taitei  susume  leo  (1966- 

1967). 
TetBUwan  atom  (1963-1966). 
National  Film  Board  of  ranaria, 
A  is  for  architecture. 
Angotee:  story  of  an  Eskimo  boy. 
The  discovery  of  innnlin 
How  to  build  an  igloo. 
An  introduction  of  iet  engines. 
Sky.  ^*^ 

The  story  of  Cinderella. 
Nikudan  O-Tsukuru-Kai/Art  Theatre 
Guild  for  Japan  Company,  Ltd. 
Nikudan. 
Orex  Films. 

Le  septieme  jura. 
Oro  Films,  SA.  De  CV.  SEE 

Cineproducciones  Intemacionalea, 
S.A.  De  C.V.,  Oro  Fihns.  S.A.  De 
CV.  k  Cdlunopolitan  Film. 
Orphee  ft  Cogelda. 

Le  chant  du  monde. 
Osao,  A.  SEE  Films  Vendome  (A.  Oaso 

and  UGC  DA)  co-producen. 
Oaao,  A.  SEE  Films  Vendome  (A.  Osso 

ft  COGELDA)  co-producers. 
Oaao,  Adolphe.  SEE  Films  Vendome 

(Adolphe  Osso)  pnxlucer. 
Pathe  ft  ate  Films. 
.  Parole  de  flic. 

La  vie  conjugale. 
Pathe  ft  Films  Agiman. 

Void  le  temps  des  assassini. 
Pathe  ft  LM  Productions. 

Le  passage. 
Pathe  ft  UGC 

Flic  story. 
Pathe  Televison  ft  UGC  DA. 

Les  trois  mosquetaires. 
Pathe,  Diamant  Berger  ft  Rene  Clair. 

Paris  qui  dort. 
Pathe,  Gefirex  ft  Films  A2. 

Le  toubib. 
Pathe,  Gray  Films  ft  Progefi. 

La  famme  et  le  pantin.*^ 
Pathe. 
Bobosse. 


Les  cinq  tulipes  rouges. 

L'  equipage. 

Faubourg  montmartre. 

Les  femmes  s'en  balancent 

Fortiuie  carree. 

Les  gaietes  de  I'escadron. 

Legang. 

Gringalet 

L'impossible  monsietu  Pipelet 

Je  suis  a  vac  toi. 

Justin  de  Marseille. 

Lemmy  pour  les  dames. 

Ma  Camme  est  formidable. 

Maison  de  danaes. 

La  malibran. 

Marie-octobre. 

La  mariee  est  trop  belle. 

Massacre  en  dmiteiles. 

Mathias  Sandorf. 

Les  mauvais  coups. 

Mefiez-vous  des  blondes. 

Memoires  d'un  flic. 

Milionnaires  d'un  jour. 

Le  miracle  des  loups. 

Les  miserables. 

La  mome  vert-de-gris. 

Mon  mari  est  merveilleux. 

Le  monde  tremblera. 

Le  monocle  noir. 

Monaieur  taxi. 

Mort  d'un  pouni. 

Mortouvif. 

Nous  les  gosses. 
Obsession. 
L'oeil  du  monode. 
Opera  musette. 
Parade  en  sept  nuits. 
Paradis  perdu. 
Partir. 

Le  petit  chose. 
La  petite  lise. 
Le  poignard  malis. 
Pontcural,  colonel  d'empire. 
Port  d'attache. 
Les  portees  de  la  nuit 
Pour  la  peau  d'un  flic. 
Premier  de  cordee. 
Le  revolte. 
Romance  de  Paris. 
Secrets. 

Seal  dans  la  nutt. 
Si  ca  peut  vous  Cadre  plaisir. 
Suivez-moi  jeune  homme. 
Tartarin  de  Tarascon. 
Theodore  et  compagnie. 
Tout  ca  ne  vaut  pas  ramonr. 
Lea  trois  mosquetaires. 
Une  si  jolie  petite  plage. 
Pedraza,  Salvador  E.  Celis. 

El  que  espera  en  la  oscuridad. 
Piazza.  SEE  Cogelda,  Piazza  ft  Victoria. 
Ploquin,  Raoul. 
L'entraineuse. 
L'heritier  de  mon  desir. 
Pretoria.  SEE  Cogelda,  Ariane  ft 

Pretoria. 
Priego  (Producdones  Rosas),  S.A.  de 

CV. 
Los  amigos  maravilla. 


Cada  oveja  con  su  pareja. 

La  case  de  los  espantos. 

Dos  alegres  gavilanes. 

Dos  inocentes  mujeriegos. 

Echenme  al  vampiro. 

Frontera  sin  ley. 

La  huella  macabra. 

Juramento  de  sansre. 

Martin  Romero,  etrapido. 

La  mascara  roja. 

Matar  o  morir. 

El  mundo  de  la  aventura. 

Para  todas  hay. 

Los  parranderos. 

Que  bonito  es  quem. 

El  rayo  de  Jalisco. 

Rostra  infernal. 
Priego  (Producdones  Rosas),  SA  de  CV, 
Cineproducdones  Internadonales, 
SA  de  CV  ft  Cinematografica  Jaliaco, 
SA  de  CV. 

Lapintada. 
Priego  (Producdones  Rosas),  SA  de  CV. 

Pasion  ocijJta. 

Los  problemas  de  nmma, 

Santo  vs.  la  invasion  de  loa 
mardanos. 

Santo  vs.  los  villanos  del  ring. 

Seguire  tus  pasos. 
Producciones  Ega,  S.A.  DE  CV.  SEE 
Cineproducdones  Internadonales, 
S.A.  DE  CV.,  Producciones  Ega, 
S.A.  DE  CV.  ft  Gaz. 
Producciones  Galubi,  S.. 

Como  si  fueramos  novioa. 
Producciones  Galubi,  S.A. 
Agarrando  parejo. 
El  agente  viajero. 
Al  son  del  mambo. 
La  alegria  de  vivir. 
Los  amores  de  Juan  Chamaqueado. 
Labandida. 
Barridos  y  regados. 
Cabellos  de  acero. 
Cafe  colon. 
Camino  del  maL 
Cantando  nace  el  amor. 
Cielito  Undo. 
Como  perros  y  gatoa. ' 
El  derecho  de  nacer.  . 

Los  desalmados. 
Los  desaraigadoa. 
La  doncella  de  piedra. 
Los  dos  camales. 
La  golCi  del  barrio. 
El  gran  campeon. 
Gritenme  piedras  del  campo. 
El  halcon  solitario. 
El  hijo  de  los  potnes. 
El  hijo  del  palenque. 
Impadenda  del  corazon. 
Los  invis^les. 
Juan  charrasqueado. 
Ladron  que  roba  a  ladron. 
Ladrones  de  ninos. 
EI  luchador  fenomeno. 
Magnum  357. 
La  malaguena. 
Manosd«seda. 
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Maquieroi 

Mi  praferida. 

La  muerte  del  ■oplon. 

La  muerte  enamorada. 

Muertos  de  miedo. 

La  mugroslta. 

La  muior  de  dos  caiaa. 

Nido  de  fieraa. 

La  nina  de  la  mochila  axul. 

No  me  quiens  tanto. 

La  noche  del  Ku  Kux  Klan. 

Noetns  laa  tirviontas. 

Orgullo  de  muier. 

Un  padre  a  toda  maquina. 

Un  par  a  todo  dar. 

Pecado  mortal. 

Pegando  con  tubo. 

Pilotoa  de  combate. 

El  pistolero  del  diablo. 

PUtoleroa  bajo  el  aoL 

El  plebeyo. 

Pobre  del  pobre. 

Que  perta  vida. 

El  rey  de  la  aelva. 

Santo  vs  loa  aaaeionoa  de  otroa 
mundoa. 

Se  oolicitan  modeloa. 

Sefenata  en  Acapulco. 

La  aombra  en  defiensa  de  la  juventud. 

EI  Sr.  Gobemador. 

Sucedio  «n  Acapulco. 

Un  suano  de  amor. 

Loa  tales  por  cualea. 

Ventairao. 

V\ialven  loa  cinco  halcones. 

Yo  fui  novio  de  Rosita  Alvirat. 

El  zarco. 
Produccionea  Galubi,  SA. 

Aganando  par^. 

La  muerte  enamorada. 

Se  lolicitan  modeloa. 

La  sombra  en  defense  de  la  fuventud. 

El  Sr.  Gobemador. 

Ventarroo. 

Eliarco. 
Produccionea  Matouk.  SA. 

La  calle  de  loa  amores. 

CiisoL 

Crucas  sobre  tfl  ]rermo. 

Cuanto  vale  tu  bijo. 

Division  narcoticos. 

Encrucifada. 

Guantea  de  oro. 

El  hombre  del  Alazan. 

Luciano  Romero. 

Mi  heroe. 

El  senor  tormenta. 

El  toro  h4egro. 

Tu  vida  entre  mis  manoa. 
Produccionea  Raul  DeAnda.  SA  de  CV. 

24  boras  de  vida. 

Acapulco  a  go  go. 

Alias  el  alacran. 

Almas  rebeldes. 

Amanecer  rancbero. 

Amor  a  la  Mexicana. 

Angeles  de  arrebal. 

Loa  apuros  de  mi  abijada. 

Aquieata  Juan  Colorado. 


Aai  as  mi  Mexico. 

Baila  mi  amor. 

Bajo  ielo  de  sonora. 

La  banda  del  cuervo. 

Bataclan  Mexicano. 

El  buscabullas. 

Caminoa  de  sangre. 

r«inp«n  ain  corona. 

La  carcal  de  canaoea, 

CaiTona. 

El  cbarro  negro  en  el  norte. 

El  cbarro  negro. 

Qelo  rojo. 

Con  loa  dorados  de  villa. 

Con  todo  el  corazon. 

Cosmisario  en  tvimo. 

Loa  cristaros. 

Elcuarto  mandaminenta. 

Cuatro  Docbes  contigo. 

Dal  rancho  a  la  capital. 

El  diablo  a  caballo. 

El  diablo  desaparece. 

Dos  caballeroa  de  eapada. 

Dos  galloa  de  pelea. 

Duelo  en  el  dasierto. 

La  duqueaa  diabolica. 

Enemigos. 

El  espadarhin. 

Eapionaje  en  el  golfo. 

Estampida. 

La  fe  en  Dioa. 

Prontera  norta. 

Fuera  de  la  ley. 

Lagaviota. 

Ganio  V  figuxa. 

Guadaia{ara  pues. 

La  guerra  de  loa  sexoa. 

Hay  angeles  sin  alaa. 

El  bijo  del  bandido. 

EL  bijo  del  cbarro  nagro. 

La  bi^s  del  ministro. 

El  hombre  de  negro. 

Hombres  de  roca. 

Juegoa  da  alcoba. 

Konjgaroia. 

La  leyanda  del  bandido  0. 

La  leyenda  del  bandido. 

El  lunar  de  la  Cunilia. 

Las  manzanas  de  Dorotea. 

La  maicha  zacatecas. 

La  mascara  de  came. 

La  maacaia  de  )ade. 

Matrimonio  y  mortaja. 

El  mucbacho  alagra. 

El  mucbacho  da  durango. 

La  muerte  en  bikinL 

La  muerte  en  la  {aria. 

La  mula  de  Cullen  Bakar. 

El  nagocio  dal  odio. 

El  padrino  aa  mi  compadra. 

Elpoxo. 

Prohibido. 

Qlan  mato  al  alnialo. 

Rancho  alegre. 

La  reina  deltropico. 

Ramolino. 

Rio  eacondido. 


Sangre  en  el  barrio. 


Sa  la  llevo  al  remington. 

Semritaa. 

Si  qmero. 

Siete  evas  para  un  adan. 

El  soUtario. 

La  sombra  de  chucbo  el  roto. 

Sota  caballo  y  rey. 

Soy  puro  Modcano. 

Su  precio unos  dolaraa. 

Tierra  de  violencia. 

La  tierra  del  MariachL 

Tormenta  en  la  ciunbre. 

Toros  amor  y  gloria. 

Tres  de  presidio. 

Tree  hombres  maloa. 

El  ultimo  chinaco. 

Un  hombre  peligroao. 

Una  aventura  en  la  noche. 

Una  cancion  a  la  virgen. 

Una  mufer  decente. 

Unidos  por  el  e)e. 

Vagabimdo  en  Lt  lluvia. 

El  vengador. 

La  venganza  del  chairo  negro. 

La  venganza  dal  diablo. 

La  vuMata  del  chairo  negro. 

Vualo  701. 

Yo  mate  a  Juan  Cbairaaqueado. 

Yo  mate  a  roaita  alvirax. 

El  zurdo. 
Produccionea  Raul  de  Anda.  SA  de  CV. 

El  Ardiante  daaeo. 

La  gran  aventura  del  Zono. 

El  hombre. 

Jugandoae  la  vida. 

Swvicio  secrato. 

Sucedio  en  Jalisco. 
Producteurs  associes. 

La  vol  du  sphinx.  r 

Productions  J.  Roitfeld. 

Cauae  toujours  mon  lapin. 

Nana. 
Productora  Ftlmica  Real.  S.A.  DE  CV. 
SEE  Cineproducciones 
Intemacionales,  S.A.  DE  CV.  ft 
Productora  Filmica  Real.  S.A. 
Prodtictora  FUmica  Real.  SJi.  DE  CV. 
SEE  Onaproduccionas 
Intemacionales,  S.A.  DE  CV., 
Productora  Filmica  Real.  S.A. 
Progafi.  SEE  Pathe,  Gray  Films  k 

iTogen. 
Progress  Film-Verleih  GmbH. 

AffsireBlum. 

Berlin  um  die  Ecke. 

Dain  unhwkannter  Bruder. 

Ehe  im  Schatten. 

Der  faU  Gleiwitz. 

Der  geteilte  HimmeL 

Goya. 

Ich  war  neunzehn. 

Jahrgang  45. 

Jakob,  der  Lugner. 

Das  Kaninchen  bin  ich. 

Die  Lagende  von  Paul  und  Paula. 

Lissy. 

Die  Morder  sind  unter  uns. 

Der  nackta  Mann  auf  dam  Sportplats. 

Rotation. 
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Die  Schauspielerin. 

Solo  Sunny. 

Sonnansticher. 

Spur  der  Steine. 

Sterne. 

Der  Untertan. 

Die  Verlobte. 

Wenn  du  grob  hist,  liebo'  Adam. 

Winter  ade. 
Regina.  SEE  Cogelda  &  Regina. 
Ri^ou  America  Corporation. 

"Poseidon"  is  nuining  to  the  rescue. 

"SOS"  nad  taigoy. 

100  soldat  i  dve  devushki. 

20  dney  bez  voiny. 

34-i  skoriy. 

40:0  v  pol'zu  BG. 

713-iy  prosit  posadku. 

A  byl  il  Kaiotin? 

A  shto  yerii  eto  lyubov. 

A  u  nas  byla  tishina. 

A-unl 

Aborigen. 

Adam  i  Yeva. 

Adam  zhenitsya  na  Yeve. 

Admiral  Nakbdmov. 

Admiral  Ushakov. 

Aelita. 

Aelita,  ne  pristavay  k  muzhchinam. 

Aerograd. 

Aeroport  so  sluzh^nogo  vkboda. 

Afonya. 

Afrilunich.  t- 

Agoniya. 

Ai-Gul'. 

Aibolit— 66. 

Akademikiz  Askaniyi. 

Akseleratka. 

Aktrisa. 

Aktsiya. 

Akvanavty. 

Al'bidum. 

Aleksandr  Nevskiy. 

Aleksandr  Popov. 

Alitet  ukhodit  v  gory. 

Ally  kamyen'. 

Aliyeparuaa. 

Alinazy  dlya  Mariyi. 

Alyonka. 

Alyosha  Pt]rt8in  virabatyvayet 
kharakter. 

Alyoshkina  lyubov. 

Alyoshkina  okhota. 

Amulanga. 

AnaKarenina. 

Audrey  Rublyov. 

Anna  na  sheye. 

Anna  Pavlova. 

Aimushka. 

Anton  Ivanovich  serditsya. 

Antosha  Rybkin. 

Antratsit. 

Apassionata. 

Aplodismenti,  aplodismenti. 

Aram  Khachaturyan. 

Arena  smelykh. 

Arena. 

Aitistka  iz  Gribova. 

Asaf  Messerer. 


Assa. 

Ataka. 

Atlantida. 

Atteetat  zieloati. 

Auktsion. 

Avariya — couch  menta. 

Avtomobil,  skripka  i  sobaka  Klyaksa. 

Babiye  tsarstvo. 

Babyi  log. 

Baby  ryamnskiye. 

Bal^. 

Baika. 

Bal  gospoden'. 

Balamut 

Balerina  (poema  o  tantsa). 

Ballad  about  old  weapoiL 

Ballada  o  Beringye  i  yego  dniz]rakh. 

Ballade  o  doblestnom  ritsara  Aivengo. 

Ballada  o  sokole  i  zvezde. 

Ballada  o  soldat*. 

Ballada  o  sporte. 

Ballady  batki  Knisha. 

Baltiydcaya  slave. 

Baltiyskoye  n^m. 

Baikhatniy  sezon. 

Vash  syn  i  brat. 

Beg  inokhodtsa. 

Beg. 

Begstvo  Mistera  McKinley. 

B^uny. 

Bei,  baiaban! 

Bela. 

Belejret  parus  odinokiy. 

Beliy  bim  chyomoye  ukho.         _ 

Beliy  oryol. 

Beliy  sneg  Rossiyi. 

Beliy  voron. 

Beliye  golubi. 

Beliye  nochi. 

Bel(»usskiy  vokzal. 

Beloye  solntse  pustyni. 

Bez  viny  vinovatiye. 

Bereg. 

Berega  v  tumane. 

Berega. 

Beregis'  avtomobilya. 

Beregite  muzhchin. 

Bermen  iz  "2k>lotogo  yakorya." 

Besbeniye  den'gL 

Beshenoye  zoloto. 

Beskriliy  utyonok. 

Bespokoinoye  khozyaistvo. 

Bsspredel. 

Bespridannitsa. 

Besprizomiy  sportsmen. 

Bessmertniy  gamizon. 

Bessonnaya  noch. 

Besstrashniy  ataman. 

The  best 

Bez  prava  na  oshibku. 

Bez  semyi. 

Bez  solntsa. 

Bez  sroka  davnostL 

Bez  strakha  i  upryoka. 

Bez  svideteley. 

Bez  tryokh  minut  rovno. 

Bez  vidimikh  prichin. 

Bezhinlug. 

Bezjrmyannaya  vysota. 


Bezottsovshchina. 
Bezotvetnaya  lyubov. 
Bezumniy  den. 
Byl  mesyats  may. 
B3rstieye  sobstvennoy  tani. 
Bitva  V  puti. 
Bitva  za  Moskvu. 
VkuskhldM. 
Vlastelin  mira. 
Blistayushchiy  mlr. 
Blizkaya  dal'. 
Bliznetsi. 
Blokada. 

Blondinka  za  uglom. 
Voina  i  mir. 
Borsha]ra  semjra. 
Borsha3ra  zizn'. 
Bol'shiye  li  malen'ldye. 
Bol'shoye  koamicheskoye 

puteshestviye. 
Bolotniye  soldaty.        _ 
Bolshajra  doroga. 
Bolahaya  ruda. 
Bolshaya  zemlya. 
Bolshoy  attraktsion. 
Bolshoy  kontaert 
Bombiat 
Bomzh. 

BorlM  prodolzhayetsya.  ' 
Borets  i  kloon. 
Boris  Godunov. 
Boris  Livanov. 
Bortsy.  • 

Boy  pod  scdralom. 
Boy  posle  pobedy. 
Boy  8  tenjru. 

Boyevoy  kinosbomik  #1. 
Boyevoy  kinosbomik  #3. 
Boyevoy  kinosbomik  f4. 
Boyevoy  kinosbomik  fS. 
Boyevoy  kinosbomik  #6. 
Boyevoy  kinosbomik  #10. 
Boyevoy  kinosbcnnik  fl2. 
Brat  geroya. 
Bratya  Karamazovy. 
Bratya  Vasilyevy. 
Brelok  s  sekretom. 
Brilliantovaya  ruka.  - 
Brizgi  shampanskogo. 
Brod. 

Bronenosets  Potyomkin. 
Budni. 

Budte  moim  muzhem. 
Budyonovka. 
Buket  fialok. 
Bukhta  smerti. 
Bulat-Batyr. 

Bumazhniye  glaza  Prishvina. 
Bursa. 

Byelaya  tsaplya. 
Byez  osobogo  riska. 
Byez  prava  na  proval. 
Byezbiletnaya  passazhirka. 
Captain's  daughter. 
^:hl^^•^c^^ 

Chapayev. 
Chaplinina. 
Charodeiy. 
Chasha  terpeniya. 
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Cbattnaya  zhizn'  Petra  Vinogradova. 

Chastnaya  zhizn'. 

Chastniy  detektiv  ili  operatiiya 

"Kooperatsiya. " 
Cheseinskiy  detektiv. 
Cheiovek  iz  rastorana. 
Chelovek  rodiUya. 
Cheiovek  s  planeti  Zemlya. 
Chelovek  s  nizhyom. 
Cheiovek  v  zelyonoy  perchatke. 
Chelovyeki217. 
Chelovyek  byez  paaporta. 
Chelovyek  chelovyeKU. 
Chelovyek  na  svoyom  meste. 
Chelovyek  niotkuda. 
Chelovyek  rodiUya. 
Chelovyek  s  akkordeonom. 
Chelovyek  s  bul'vara  Kaputsinov. 
Chelovyek  v  ahtadskom. 
Chelovyek.  kotoriy  aomnevayetsya. 
Chelovyek.  kotoriy  zakril  gorod. 
Chelovyek.  kotorogo  ya  lyublyu. 
Chelovyek-nevidimka. 
Chempion  mira. 
Charax  Gobi  i  Khingan. 
CbOTn  temiyi  k  zvyozdam. 
Cheiez  vsye  oodi. 
Chest  tovariancha. 
Cheat'. 

Cheatniy,  umniy.  nezhenatiy. 
Cheatnoye  voUhebnove. 
Chatyn  vizita  Samuelya  WoICi. 
Chetyte  i  pyat'.     • 
Chetvero. 

Chetvyorka  druzyei. 
ChetvyoTtaya  vysota. 
Chetvyortiy. 
Chilly  i  lyudi. 
Chifmllino. 
Chistiye  prudy. 
Chiatoye  nyebo. 
Chlen  pravitel'stva. 
Chomaya  kuritsa. 
Chto  s  toboy  proiskhodit? 
Chuchelo. 

Chudak  Iz  pyatogo  "B." 
Chudesnitsa. 
Chudesniy  kharakter. 
Chudesnoye  yabloko. 
Chudo  s  kosichkamL 
Chudootvoniaya. 
ChukiCek. 

Chushaya  belaya  i  ryaboy. 
Chnshaya  kompaniya. 
Chuzhaya  rodnjra. 
Chuzhaya  ihuba. 
Chuzhaya. 
Chuzhiye  pis'ma. 
Chyormaya  roza— emblema  pechali. 

krasnaya  roza — emblema  lyubvi. 
Chyomaya  strela. 
Chjromiy  bisnaa. 
Chyomiy  koridor. 
Chyomiy  monakh. 
Chyomiy  prints. 
Chyort  s  portfelyem. 
Da  zdiavstvuyet  Meksikat 
Dacha. 
Dachniki. 


Dai  lapu.  drug! 

Daite  zhalobnuyu  knigu. 

Dal'niye  stnmy. 

Daleko  na  zapade. 

Daleko  ot  Moakvy. 

Daxna  s  sobachkoy. 

Damy  priglashayut  kavalerov. 

Damskoye  tango. 

Dauriya. 

Davbul'di'va. 

David  Oistrakh. 

Dedushkina  dudochka. 

Deena-Dza-Dzu. 

Dela  i  lyudi. 

Dela  serdechnijre. 

Delay-razl 

Delo  #306. 

Dele  Artamonovikh. 

Delo  pyostrikh. 

Delo  Rum)rantseva. 

Deloviye  lyudi. 

Den'gneva. 

Dm'  i  vsya  zhizn'. 

Den'  komandira  diviziyi. 

Den'  molodogo  cheloveka. 

Den'  priyoma  po  lichnim  voproaam. 

Den'  rozhdeniya. 

Den'  svad'by  pridyotiya  utodmif . 

Deputat  Baltiki. 

Derevenskiy  detekdv. 

Denu  Uzala. 

Desyat'  tisyach  mal'chikov. 

Deti  Don  Kikhota. 

Deti  kapitana  Granta. 

Deti  Vanyushina. 

Detskiy  mir. 

Detskiysad. 

Detstvo  Gor'kogo.  V  lyudyakh. 

Detstvo  Nikity. 

Devchata. 

Devichya  vesna. 

Deviy  gory. 

Devochka  i  del 'fin. 

Devochka  na  share. 

Devushka  bezadresa. 

Devushka  s  guitaroy. 

Devushka  s  Kamchatki. 

Devushka  s  kharakterom. 

Devushka  s  korobkoy. 

Devyat'  dney  odnogo  goda. 

Dezertir. 

Dikaya  sobfJca  dingo. 

Dikiy  khmel'. 

Dikiy  myod. 

Direktor. 

Ditya  gostsirka. 

Dlinnojre,  dlinnoye  leto. 

Dl)a  tekh  kto  svalilsja  s  luny. 

Dnevnik  direktora  shkoli. 

Dnevnik  Karlosa  Espinoli. 

Dnevniye  zvyozdy. 

Dni  InochL 

Do  budiuhchei  vesni. 

Do  pervoy  krovy. 

Do  svidaniya,  malchiki. 

Dobro  pozhalovat',  ili  postoronnim 

vkhod  vospreshchyon. 
Dobrota. 
Dobrovol'tsi. 


Dobroye  utro. 

Dobryaki. 

Doch  isterzannoy  Pol'shi. 

Dochki-materi. 

Dodumalsya.  pozdravlyayu! 

Dokot  Vera. 

Doktor  Aibolit 

Dolgi  nashi. 

Dolgiy  put'. 

Dolina  slyoz. 

Doloy  kommertsiyu  na  lyubovnom 

fronte. 
Dom  i  khozyain. 
Dom  na  Trubnoy. 
Dom  s  prividenijrami. 
Dom,  ktoriy  poatroyil  Swifi. 
Dom.  V  kotorom  ya  zhlvu. 
Domovoy  i  khozyaika. 
Domovyonok  Kuzya. 
Domoyt 
Domoy. 

Don  Diego  i  Pelageya. 
Donetskyiye  shakhtyoii. 
Donskaya  povest'. 
Doroga. 

Doroga  domoy. 
Doroga  kmotyu 
Doroga  k  schastyu. 
Dorogaya  Yelena  Sergeyevna. 

Dorogoy  m«lrhik 

Dorogoy  moy  chelovyek. 

Dorogoye  udovolstviye. 

Dostoyaniye  respubliki. 

Dosye  cheloveka  v  "Mersedesye." 

Doveriye. 

Dozhdi. 

Dozhivyom  do  ponedel'nika. 

Dragotsenniy  podarok. 

Drug. 

Drug  moy  Kol'ka. 

Druzhok. 

Druz3ra  iz  tabora. 

Druzya  moyi. 

Dublyor  nachinayet  deistvovat 

Dubrovskiy. 

Duel. 

Duenya. 

Duma  na  Kavkaz3re. 

Dusha. 

Dvaberega. 

Dva  bileta  na  dnevnoy  seans. 

Dva  chasa  s  bardami. 

Dva  dnya  trevogi. 

Dva  drugs,  model'  i  podruga. 

Dva  drugs. 

Dva  dnya  chudes. 

Dva  kapitana. 

Dvadtsat'  bakinskikh  ko'missarov. 

Dvadtstat'  let  spustya 

Dvadtsat'  shest'  dney  iz  zhizni 

Dostoyevskogo. 
Dvazhdy  rozhdyonniy. 
Dve  glavy  iz  semeynoy  khroniki. 
Dve  materi. 
Dve  sterli. 
Dve  zhizni. 
Dvenadtsat'  stulyev. 
Dvenadtsataya  noch. 
Dvoxyanskoye  gnazdo. 
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Dvoye  i  odna. 
Dvoye  na  goloy  zmnle. 
Dvoye  v  stepi. 
Dvoynoy  obgon. 
DvyedorosL 
Dvye  ulybU. 
Dvye  vstrechi. 
Dvye  zhizni. 
Dyadya  Vanya. 
Dyadyushkin  son. 
Dzhamilya. 
Dzhend'meni  udachL 
Dzhulbars. 
Ego  ne  mozhet  bit'. 
Ei,  na  torn  beregu. 
Ekh,  yablochko... 
Ekho  dalyokikh  snegov. 
Ekipazh. 

Ekamen  na  bassmeitiye. 
Emil  Glials. 

Eskadron  guaar  letuchikh. 
Eta  trevoznnaya  zima. 
Eto  bilo  V  Donbasse. 
Eto  bilo  V  razvedke. 
Eto  my  ne  prokhodili. 
Eto  nachinalos'  tak. 
Eto  sil'neye  myenya. 
Eto  sladkoye  slovo  svoboda. 
Fakti  minuvsh^o  dnya. 
Fantaziya  na  tyemu  lyubvi. 
.  Fantazijri  Faryatyeva. 
FantazUst 
Fantazyor. 
Fantazyory. 
Fashizm  budyet  radiiL 
Fevial'akiy  vetyer. 
FiUppok. 
Fokusnik. 
Foma  Gordayev. 
Fontan. 

Ftak  dlya  shalopqra. 
Fkantsuz. 
Piedaiick  Shopin. 
Front  bac  flangov. 
Front  V  tylu  vraga. 
Front  za  liniyei  fitonta. 
Furtuna. 
Gaichy. 
Gamljret 
Gaiazh. 
Gaimon'. 

Gany  zanimayetsya  poUtikoy. 
Gavosh. 

Gde  nakhoditsya  nofelet? 
Gde  ty  teper'.  Maksim? 
Gde-to  plachet  i  Volga... 
Gde  vash  syn? 
Georgyi  Sedov. 
Geoigyi  Sviridov. 
Geroy  nashego  vremniL 
Geroy  y^o  romana. 
Gibel  "Orla." 

Gibel'  Marini  Tsvetayevoy. 
Gibel'  sensatsiyi. 
Gipeiboloyid  inzhenera  Grina. 
Glavniy  svidetel'. 
Glinka. 

Glush  povolzhskaya. 
GobaeL 


God.  kak  zhizn'. 

Golos. 

Golova  GorgonL 

Golubaya  strela. 

Goluboy  myach.    • 

Goluboy  ogonyok. 

Goluboy  portret 

Gonka  veka. 

Gonki  bez  finisha. 

Gonshchild. 

Gori,  gori.  mo3ra  zvezda. 

GorizonL 

Gorod  na  zaiye. 

Gorod  nevest 

Gorod  pervoy  lyubvL 

Gorod  pod  udarom. 

Gorod  prinyal. 

Gorod  zero. 

Goroda  i  gody. 

Gorodskiye  podrobnostL 

Gorozhane. 

Goiyachaya  dusha. 

Goiyachiy  sn^. 

Gcuyachiye  denyochld. 

Goryanka. 

Gospoda  skotininy. 

Gospodin  gimnazist 

Gospodin  oformitel. 

Gospodin  velikiy  Novgorod. 

Cost's  Kubani. 

Gosudantvenniy  chinovnik. 

Govorit  Moskva. 

Grafinya  Sheremetyeva. 

Granatoviy  braslet 

(kanitsa  na  zamke. 

Grazhdane  vselennoy. 

Grazhdanin  Llyoahka. 

Grekh  i  iskupleniye. 

&eshnitsa. 

Grozniy  vak. 

Gnmjra  Komakova. 

Guards. 

Gulyashchiye  luydi. 

Gusarskaya  hallada. 

Guttaparcheviy  mal'chik. 

Hodga  Nasreddin. 

I  byl  vecher,  i  bylo  utro... 

I  drugiye  ofitsial'niye  litaa.  ^ 

I  na  tikhom  okeane... 

I  togda  ya  skazal — nyet! 

I  vsya  lyubov'. 

I  vsyo-taki  ya  veiyu. 

I  zhizn',  i  slyozy  i  lyubov'. 

Ideal'noye  prestupleniye. 

Idealniy  muzh. 

Idi  i  smotri. 

Idiot 

Idushchiy  sledom. 

Qya  Muromets. 

Imenem  revolyutsiL 

Improvizatsiya  na  temu  biografiyL 

Imya. 

Inache  nelzya. 

Inkognito  iz  Petnburga. 

Inoplanetyanka. 

Inspektor  GAYL 

Interdevochka. 

Interventsiya. 

Ischeznoveniye. 


Ishchitye  zhenshchinu. 

Ishchu  cheloveka. 

Iskrenne  vash... 

Iskusheniye. 

Ispaniya. 

Ispoliraniye  zhelaniy. 

Ispoved'.  Khronika  otchuzhdeni]ra. 

Ispytaniye  vetnosti. 

Ispytater. 

Ispytatel'niy  srok. 

Istoki. 

Istoriya  Asi  Klyachinoy  kotoraya 

lyubila  da  ne  vyshla  gamiigli 
Istoriya  odnoy  bilyardnoy  knnun/it 
Ivan  Brovkin  na  tselinye. 
Ivan  Ckosniy. 

IvanNikulin — russkiy  matras. 
Ivan  Rybakov. 
Ivan  Vasiliyevich  menjmyet 

professiyu. 
Ivan  Velikiy. 
Ivanov. 
Ivanov  katyer. 
Ivanov,  Petrov.  Sidorov. 
Ivanovo  detstvo. 
Iz  zhizni  Fedora  Kuz'kina. 
Iz  ghimi  nachal'nika  ugolovnooo 

roziaha. 

Iz  ghimi  ntHiVhayiifttrhilrli 

Iz  zhizni  Potapoa. 
Izl»anniye. 
Idnannoe. 
Izhmskiy  batalyon. 
Izmennik  rodiny. 
Izyashchnaya  dizn'. 
.  Ja  ne  Rafael.     . 
Jubileinyj  kontsert 
K  novomu  bw^u. 
Kabare  moyey  dtiizni. 
Kadkina  vsyaJdy  znayeL 
Kafe  "Izotop". 
Kak  dome,  kak  dela? 
Kak  Ivanushka-durachok  za 

schastyem  khodil. 
Kak  Petyun'ka  yezdil  k  Djridiu. 
Kak  possorilis'  Ivan  Ivanovich  s 

Ivanom  Nildfbrovichon. 
Kak  starik  korovu  prodaval. 
Kak  Stat'  muzhchinoy. 
Kak  Stat'  schastlivim. 
K^  Stat'  zvezdoy. 
Kakoye  ono,  morye? 
Kalina  krasnaya. 
Kaliostro. 
Kalle  i  Buka. 
Kamenniy  gost'. 
Kamenniy  tsvetoL 
Kamenniy  tsvetok. 
Kamyshoviy  ray. 
Kanon  u-shu  (video-trener  1-4). 
Kanon  u-shu  (video-trener  5-8). 
Kanon  u-shu  (video-trener  9-12). 
Kapitan  Pronin — ^vnuk  mayora 

Pronina. 
Kapitanskaya  dochka. 
Kaplya. 

Kaplya  v  moye. 
Kapronoviye  seti. 
Karantin. 
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Kantel'. 

Karoavai. 

Kamaval'nava  noch. 

Kanuel'  na  bazamoy  ploahchadi. 

Karyera  Dimi  Corina. 

Karyera  Ruddy. 

Kaahchey  beaamertaiy. 


Katyenka. 

Kay  in  18. 

Kazhdiy  deayatiy. 

Kazyonniy  dom. 

Kentavri. 

Kaahka  i  boroda. 

Kaahka  i  Freddy. 

Kaahka  i  frukty. 

Kaahka  i  gangstery. 

Kaahka  i  gumanoid. 

Kaahka  i  mag. 

Kaalika  i  spetsnaz. 

Kaahka  i  tenoristy. 

Khleb  i  rozy. 

Khleb,  loloto,  nagan. 

Khmuioye  utro. 

Khochu  bit'  ministrom. 

Khochu.  chtob  on  priahol. 

Khod  konyom. 

Khod  •loDom. 

KhokkeyisU. 

Khoiodno)re  leto  pyat'daayat  tretyego. 

Khomut  dlya  Marldza. 

Khoroaho  tidim! 

Khotite  ver'te— khotita— net.. 

Khovanahrhina. 

Khozhdeniye  la  tri  morya. 

Khozyain  taigi. 

Khozyayeva  Gaoni. 

Khromoy  barin. 

Khronika  pikiniryuahchago 

bombardirovahdiika. 
Khroniki  Svyatoalava  Rikhter. 
Khrozyaika  gostinitsy. 
Khrustal'niy  bashmachok. 
Khutorok  v  stepi. 
Kin-Dza-Dza! 
Kino  la  dvadtsat'  lyat. 
Kinoal'manakh  "Molodoat"  (vypuak 

chetvyortiy). 
Kinoal'manakh  "Molodoat"  (vypuak 

tratiy). 
Kinoal'manakh  "Molodoat"  (vypuak 

vtOToy). 
Kinokontsert  k  25-letiyu  Krasnoy 

Armiyi- 
Kirk  demna. 
Kirkduahi. 
Kirpihiki. 

Kiah  i  dva  portfelya. 
Klad. 

Kletka  dlya  kanaieyek. 
Klyatva  Timura. 
Klyuch  bez  prava  peredachi. 
Knyaz'  Udacha  Andreyevich. 
Knyazhna  Mary. 
Ko  mnye.  Mukhtar! 
KOAPP. 

Kogda  derevya  byli  bol'shimi. 
Kogda  govorili  pushki. 
Kogda  nastupayet  sentyabr'. 


Kogda  raakhoditsya  tuman. 

Kogda  ya  stanu  velikanom. 

Kogda  zyemlva  drozhit. 

Korchuga  vellkogo  Davida. 

Kolybel'naya  dlya  brata. 

Kolybelnaya  dlya  muzhchin. 

Kollegi. 

Kollezhsldy  registrator. 

Kolokol  svyaahchennoy  kuzni. 

Koioniya  Lanfier. 

KoltBO  iz  Amsterdama. 

Kolumb  i  Leonardo 

Kolye  Sharlotti. 

Komandir  Bchastlivoy  nhrhuki. 

Komandirovka. 

Komediya  davno  minuvshikh  dney. 

Komediya  o  Lisistrate. 

Komendant  ptichyego  ostrova. 

Kometa. 

Koraitet  davyatnadtsati. 

Kommentariy  k  prosheniyu  o 

pomllovaniyi. 
Konununist. 
Kompozitor  Glinka. 
Kompozitor  Shostakovich. 
Kompozitor  Sviridov. 
Komu  na  Rusi  zhit'... 
Konets  Deryagina. 
Konets  i  nachalo. 
Konets  imperatora  taigy. 
Konets  Lyubavinikh. 
Konets  operatsiyi  "Rezident" 
Konets  polustanka. 
Konets  Sankt-Peterburga. 
Konets  Satiima. 
Konets  Staroy  Beryozovki'. 
Konets  sveta. 
Konets  vechnoati.  * 


na  perepravye  ne  menyayut 
Kontaeit. 

Kontsert  dlya  dvukh  akripok. 
Kontsert  S.  Rikhtera. 
Kontsert  v  Roaaii 
Kootaaft-val's. 
Koovelyer  amartL 
Konyok-gorbunok. 
Korabl'. 

Korabr  priahel'tsev. 
Korabli  shturmuyut  bastioni. 
Korol'  Leer. 
Korol'  Lir. 
Korol'  manezha. 
Korolevskaya  regata. 
Korona  ros8i]rskoy  imperiyi  ill  sonova 

neulovimiye. 
Korona  roasiyakoy  imperiyi. 
Korotkoye  leto  v  gorakh. 
Korpus  generala  Shubnikova. 
Kortik. 

Koahka  i  Biznea. 
Kosmicheskiy  reis. 
Kosolapiy  drug. 
Kostyor  v  beloy  nochy. 
Kot  v  meshkye. 
Kotovskyi. 

Krakh  inzhenera  Carina. 
Krakh  operatsiyi  "Terror." 
Krakh. 
Krasavets-muzhchina. 


Krasavitsa  Kharita. 

Krashniy  galstuk. 

Krasivo  zhit'  na  zapretish. 

Krasnaya  palatka. 

Krasnaya  ploshchad'. 

Kraaniy  chemozyom. 

Krasniye  kokokola. 

Krasnoye  i  chomoye. 

Krasnoye  i  chyomoye. 

Kreiser  "Veryag." 

Kreitserova  sonata. 

Kremlyovskiye  kuranti. 

Krepkiy  oreshek. 

Krepostnaya  Aktrisa. 

Kreat  i  mauzer. 

Krestyanskiy  syn. 

Krilya  kholoda. 

Krilya. 

Kriminalniy  kvartet 

Krotkaya. 

Krug. 

Krusheniye  emirata. 

Knitoye  polye. 

Kruzheva. 

Kto  rasskazhet  nebilitau. 

Kto  ailneye  yego. 

Kto  stuchitsya  v  dver*  ko  mnye., 

Kto  tam? 

Kto  ty  takoy? 

Kto  zaplatit  za  udaidiu. 

Kubanskiye  kazakL 

Kukla  8  millionami. 

Kukolka. 

Kurier. 

Kutuzov. 

Kuvirok  cherez  golovu. 

Kuznechik. 

Larets  Mariyi  Medichi. 

Lavina  s  gor. 

Lebedev  protiv  Lebedeva. 


Lebedinoye  ozero. 

Ledi  Makbet  Mtsenskogo  uyezda. 

Ledolom. 

Ledyanoy  dom. 

Legenda. 

Legenda  o  ledyanom  serdtae.        * 

Legenda  o  Tilye. 

Lmia  v  1918  godu. 

Lenin  v  oktyabrye. 

Lenin  v  Parizhe. 

Lenin  v  Pol'she. 

Leon  Garros  ishchet  druga. 

Lermontov. 

Lermontow. 

Leahiy. 

Leatnitsa. 

Letargiya. 

Letniye  sni. 

Letyat  zhuravli. 

Lgushchiye  bogu. 

Lichnoye  delo. 

Lichnoye  delo  audyi  Ivanovoy. 

LIdar. 

Liloviysfaar. 

Lisa. 

Lishniy  bilet 

Litso  vraga. 

Utsom  k  liUu. 
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Liven'. 

Lichnoye  delo  Anny  Akhmatovoy. 

Loakutik  i  yabloko. 

Lovkachi. 

Lovtsy  gubok. 

Luch  smerti. 

Lunnaya  raduga. 

Lunniye  nochL 

Lyana. 

Lyogkaya  zhizn'. 

LyotchUd. 

Ljrubimaya  devushka. 

Lyubimaya  zhenachchina  mekhanika 

Gavrilova. 
Lyubit'  cheloveka. 
L3rublyu.  Zhdu.  Lena. 
Lyubov  yarovaya. 
Lyubov*  i  golubi. 
Ljrubov'  i  nenaviat'. 
Lyubov'  moya  vechnaya. 
Lyubov'  moya.  pechal'  moym. 
L)rubov'  Otlova. 
Lyubov'  Serfima  Frolova. 
L]rubov'  zemnaya. 
Ljrubov'-  predvestiye  pechali. 
Ljrubovyu  za  lyubov'. 
Ljrubushka. 
Lyudi  i  manekeni. 
Lyudi  i  zveri. 
Ljrudi  na  moatu. 
Ljrudi  na  Nile. 
Lyudi  V  okeane. 
Ljrudmila. 
M. 

M.  Glinka:  romansy. 
M.  Musorgskyi:  romansy  i  pesni. 
Machekha. 

Maiakaya  noch  ill  Utoplennitsa. 
Maiskiye  zvyozdi. 
Maksima  perepelitsa. 
Mal'chik  i  devochka. 
Mal'chik  i  loa'. 
Mal'chik  s  okrayini.  - 
Mal'chiki. 
Mal'chiki. 
Malen'Uy  rizhik. 
Malinovka  i  medved'. 
Mama. 

Mama  vyshla  gamngh 
Maria  Stewart 
Marionetki. 
Marite. 

Marka  strani  Gondelupi. 
Mart-eprel'. 
Marusina  karuael'. 
Mary  Poppins.  do  svidanya. 
Mashen'ka. 
Masony. 
Mat'. 

Mat'  Mariya. 
Mat'i  machekha. 
Mater'  chelovecheakaya. 
Metros  s  "KometL" 
Matveyeva  radost*. 
Maya  Plisetskaya — ^znakomaya  i 

neznakomaya. 
Mayakovakyi  smeyotsya. 
Mayor  Vikhr. 
Mechta. 


Mechtateli. 

Medniy  angel. 

Mednoy  gory  khozyaika. 

Medoviy  mesyats. 

Medvezhya  svad'ba. 

Mekhanicheskiy  predatel'. 

Meksikanets. 

Melodiyi  beloy  nochi. 

Melodiyi  Dunayevskogo. 

Menyayu  sobaku  na  parovoz. 

Mesta  tut  tikhiye. 

Meter. 

My  izdzhaza. 

My  iz  Kronshtadta. 

My  niaskiy  narod. 

My  s  Urala. 

My  s  vami  gde-to  vstredialis'. 

My  smerti  smotreli  v  litso. 

My  vas  lyubim. 

My  vesely.  schastlivy.  talantivy. 

My  zamir. 

My  zhili  po  sosedstvu. 

Michman  Panin. 

Michurin. 

Miliy,  dorogoy.  lyubimiy. 

yedinatvenniy. 
Million  priklyucheniy. 
Mimino. 

Mimo  okon  iddut  poyezda. 
Minin  i  Pozharskyi. 
Minute  molchaniya.    - 
Mir  domu  tvoyemu. 
MirUlanovoy. 
MirUlanovoy. 
Mir  v  tryokh  izmereniyakh. 
Mir  vkhodyaahchemy. 
Mishelovka. 
Mishka  na  severye. 
Mishka,  Seryozha  i  ya. 
Miss  Mend. 
Miss  Millionersha. 
Missiya  v  Kabule. 
Mnimiy  bol'noy. 
Mnogo  shuma  iz  nichego. 
Molchaniya  doktora  Ivensa. 
Molitva  Sergiyu. 
Molodaya  gvardiya. 
Molodiye. 
Molodiye  kapitany. 
Molodiye  lyudi. 
Molodo-zeleno. 
Molodoat'  8  nami. 
Moneta. 
Monolog. 

Monolog  o  Pushkine.  - 
Moonzund. 
More  V  ogne. 
Moroka. 
Morozko. 

Morskiye  rasskaay. 
Morskoy  kharakter. 
Morskoy  okhotnik. 
Morye  studyonoye. 
Mosfilmu — 50  let 
Moskva  slezam  ne  vent 
Moskva  v  Oktyabrye. 
Moskva — Cassiopeya. 
Moskva — ^lyubov'  moya. 
Motilyok. 


Moy  dom — teetr. 

Moy  drug. 

Moy  izbrannik. 

Moy  laskoviy  i  nezhniy  i 

Moy  lyubimiy  kloun. 

Moy  mladahiy  biat 

Moy  nezhno  lyubimiy  detdcthr. 

Moy  papa — ideallist 

Moy  papa — kapitan. 

Moy  perviy  drug. 

Moya  An&M. 

Moyi  univerritety. 

Mramomiy  dom. 

Mumu. 

Mushketyory  dvadtaat'  let  apyatya. 

Muzh  i  doch  Tamari  AleksandrovnL 

Muzhiki! 

Muzhsldye  portreti. 

Muzhakoy  razgovor. 

Muzika  Nikolaya  Metnera. 

Mtizika  romantizma:  v  anaamUe  a 
Rikhterom. 

Muzikal'naya  istoriya. 

Muzikal'naya  smena. 

Myatezhnaya  barrikada. 

Myortviy  dom. 

Myortviy  sezon. 

Myortviye  dushi. 

Na  boikom  mestye. 

Na  dal'nem  voetoke. 

Na  dne. 

Na  dorogakh  voiny. 

Na  gorye  stojit  gora. 

Na  grabldkh  razvalinakh. 

Na  granatovikh  ostrovakh. 

Na  iskhode  nochi. 

Na  krai  sveta... 

Na  novom  mestye. 

Na  okrayine.  gi^to  v  gorode. 

Na  podmostkakh  staeny. 

Na  pomoshch.  bratsyl 

Na  pud  k  Leninu. 

Na  put  V  Berlin. 

Na  Rusi. 

Nasem  vetrakh. 

Na  severe,  na  jruge,  na  vostoka,  na 

zapade. 
Na  t^u  Arfaata  i  ulitai  Bubulinaa. 
Na  voine  kak  na  voine. 
Na  yasniy  ogon'. 
Na  zavtiashney  ulitse. 
Na  zlatom  kril'tae  aidelL 
Nabat  na  raasvetye. 
Nachal'niL 
Nachalo. 

Nachalo  nevedomogo  vdca. 
Nachalo. 

Nachni  s  nachala. 
Nad  Tissoy. 
Nadezhda. 
Nadezhda  i  opora. 
Nagradit'  (posmertno). 
Nakammjre. 
Nakhalyonok. 
Nakhlebnik. 
Nakoval'nya  ill  molot 
Nam  ne  dano  predugadaf. 
Nam  nekogda  zhdat'. 
Narodniye  talanti. 
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Nas  venchali  ne  v  tjaricvi. 

Naah  dom. 

Nash  obahchiy  drug. 

Nasho  aerdtae. 

Naahaatvive. 

Naahi  zmJuanlya. 

Nasladnitaa  po  pryamoy. 

Naaledatvo. 

Naaten'ka  Uatinova. 

Nastoyasbchiy  muahchina. 

Navazhdaniye. 

Ne  bUo  pwJiaU. 

Negoryuy 

Na  khochu  bit'  vzroaljrm. 

Ne  khoditya.  dyavki,  aamiuh. 

Ne  mosbat  bit'! 

Na  pokiday. 

Ne  stav'tya  leabenu  kapkany. 

Ne  atielyaite  v  belikh  lebedey. 

Ne  uletay,  iaiiil]ranin. 

Nabaaniy  tikbokbod. 

Nebeaniya  laatocbki. 

Nebyval'icbina. 

Naboi  zaiiil)a. 

NaboMoakvy. 

Nebo  to  mnoy. 

Nedonoaok  Napoleon  tieCiy. 

Nedoroal. 

Nagaaimoya  plamya. 

Neilaon  100%. 

Neispravimly  Igiin. 

Naitnl'ni3re  vody. 

Neizvaatniye  atranitsi  iz  ibizni 

razvedcbika. 
Nemnogo  l}ubvi. 
Neobicbaini]re  priklyticbeiiiya  Miateni 

Veeta  v  ttrana  bol'abevikov. 
Neobiknovenniy  gorod. 
Neobiknovenniye  priklyucheniya 

KarikaiVali. 
Neoblknovennojfe  leto. 
Neobiknovennoye  priklyubeniye  , 

Miabki  Strakatchova. 
Neokoncbennajra  povaat 
Neokonchennaya  pjreaa  dlya 

mekhaniheakogo  piaino. 
Neoplacbennoye  pii'mo. 
Naotpravlennoye  pia'mo. 
Nepobedimly. 
N«ix>ddayusbcbiyeaya. 
Nepodauden. 
Nepovtorimaya  vaana. 
Nepridumannaya  iatoriya. 
Neprikayanniy. 
Neproahennaya  lyubov*. 
Naakolko  dnei  iz  zbini  L.  L 

Oblotnova. 
Neakol'ko  moyikh  zhizney. 
Naaovenhennoletniye. 
Net  i  da. 

Neudobniy  cbelovek. 
Neulovimiye  matiteU. 
Neveroyatoiye  proklyucheniya 

italyantaev  v  Roaaijri. 
Neveata. 
Nevezbi. 

Neaabjrvayemaya  zhenahchina 
Naaabyvayemiy  1919  god. 
Nezbdanniy  goat'. 


Nezbdanno-negadanno. 

Nezhniy  vozrast. 

Nezvannly  drug. 

Ni  alova  o  futbolye. 

Nicolo  Paganini. 

Nihei. 

Nikolai  Bauman. 

Nikolai  Podvoiakiy. 

Nizami. 

Noch  bez  miloaerdiya. 

Noch  nad  Cbili. 

Noch  rozhdeni]ra. 

Noch  V  sentyahre. 

Nochnoy  ekipazb. 

Nochnoy  goat'. 

Nochnoy  patrul*. 

Nochnoye  proyiasheatvijre. 

Normandia — Neman. 

Noven'kaya. 

NovlyGuMver. 

Novlye  pokhozbdeniya  Shveika. 

Novijre  priklyucheniya  kapitana 

Vrungeljra. 
Novijre  priklyucbeniya  kota  v 


Noviye  priklyucheniya  neulovimykb. 

Novoselye  u  bcataa  krolika. 

Novoye  platye  korolya. 

Nya  aamiy  udacimiy  den*. 

Nyuxkina  zhizn'. 

O  bednom  guaare  aamolvita  tlowo. 

O  chyom  molchala  taiga. 

O  chyom  ne  uznayut  tribuny. 

O  druzyakb-tovariahrhakh . 

Olyubvi. 

O  apoit,  ty-mirl 

O  atrannoatyakh  sud'by. 

O,  noche  volshebnaya.  polnaya  negi... 

Ob  etom  zabyvat'  nal'zjra. 

ObeiiaL 

Obaabcbayu  byt'l 

Obida. 

Obiknovenniy  chelovek. 

Obiknovenniy  fa»hinn. 

Otriknovennoye  chudo. 

Obvaaneniye  v  l3rubvi. 

Ochen'  straahnajra  iatoriya. 

CXJien'  vazhnaya  peraona. 

Ochnaya  atavka. 

Odiniznaa. 

Odinnadtaatiy  patriarich. 

Odinnadtsatiy  patriarkh. 

Odinochnoye  plavaniye. 

Odiaokim  predostavlyayetaya 

obshchezhitiye. 
Odnazhdy  letom. 
Odnazhdy  dvadtaat'  let  apuatya. 
Odnolyuby. 
Ofitaeiy. 
Ogaryova,  6. 

Oglaaheniyu  ne  podlezhH. 
Ogl3ranis'. 
Ognenniye  vyorsty. 
Ognennoye  detatvo. 
Ognl  na  rekye. 


Okb  uzb  eta  Naatya! 
OkboU  na  lia. 


Okraina. 

Oktyabr'. 

Olenya  okhota. 

Ona  s  metloy.  on  v  chyomoi  ablyapjre. 

Ona  vas  lyubit 

Ona  zaschishchayet  rodinu. 

Oni  byli  aktyorami. 

Oni  byli  pendmi. 

Oni  ne  poidut. 

Oni  ahli  na  voatoL 

Oni  srazhalis'  za  rodinu. 

Oni  vatretilis'  v  puti. 

Oni  zhivut  ryadom. 

Opaaniye  druzya. 

Opaaniye  tropy. 

OJiaano  dlya  ddznii 

Opekun. 

C^Mrataiya  "Yl"  i  dnigiye 

prikl)rucheniya  Shurika. 
Optimiaticheskaya  tragediya. 
Orfey  apuakayetaya  ▼  ad. 
Orlyata  Chapaya. 
Oa'minozhki. 
Oaen'. 

Oaen',  Cbertanovo... 
Oaen'  slnyaya  boroda. 
Oaenniye  kolokola. 
Oaanniye  korabli. 
Oaennijra  svad'by. 
Oahibka  inzhenera  Kohina. 
Oabibka  rezidenta. 
Oalinwa  abkura. 
Oaobykh  primet  net 
Oaoboyak  Golobinykh. 
Oaobo  vazhnoye  zadaniye. 
Oaoboye  podrazdeleniye. 
Oasenniy  marafon. 
Oatanovilaya  poyezd. 
Oatavit' aled. 
Qatayua'  a  vami. 
Oatorozhno— Vaailyoki 
Oatrov. 

Oatiov  sokroviabch. 
Oatrov  koldun. 
Oatrov  aokroviabch. 
Oavobozhdeniye  (film  1 — Ognennaya 

duga). 
Oavobozhdeniye  (film  2 — Proryv). 
Oavobozhdeniye  (film  3 — 

Napravleniye  glavnogo  udara). 
OavoiMzhdeniye  (film  4 — Bitva  za 

Berlin). 
Oavobozhdeniye  (film  5 — Poaledniy 

shturm). 
Ot  aimy  do  zimy. 
Ot  semi  do  dvenadtaatL 
Ot  tebya  oni  alyozi. 
Ot  zari  do  zari. 
Ot  zarplaty  do  zarplaty. 
Otcbe  naah. 
Otchy  dom. 
Otello. 
Otets  isyn. 
Oteta  Sefgiy. 
Otkloneniye — nol'. 
Otkritoye  okno. 
Otkritoye  serdtse. 
Otpuak  V  sentyabre. 
Otioki  vo  vselennoy. 
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Otryad  Tnikaiachyova  srazhayetsya. 

Otsi. 

Otai  i  dedy. 

Otsi  i  deti. 

Otatavnoy  kozy  barabanabchik. 

Otvetniy  khod. 

Ovod. 

Ozhidaniye. 

Padal  proshlogodniy  sneg. 

Padeniya  Kondora. 

Padeniye  Berlina. 

Padeniye  dinastiyi  Romanovykh. 

Palata. 

Palle — odin  na  avete. 

Pamyat 

Pamyat'  serdtsa. 

Papirosnitsa  ot  Mosaerproma. 

Pared  planet 

Paraahutiaty. 

Paien'  iz  nashego  goroda. 

Paren'  iz  taigi. 

Parol'  ne  nuizhen. 

Partiyniy  bilet. 

Paaaazhirs  "Ekvatora." 

Paatukb  i  taar'. 

Pataany. 

Pavlukha. 

Pena. 

Peppy — dlinniy  chulok. 

Pervaya  konnaya. 

Perekhodniy  vozrast  ' 

Perekhvat 

Perestupi  porog. 

Pervaya  devushka. 

Pervaya  perchatka. 

Perviy  den'  mira. 

Perviy  esbelon. 

Perviy  kurier. 

Perviy  sneg. 

Perviy  troUeibua. 

Perviy  uchitel'. 

Perviye  radosti. 

Perviye  stranitsy. 

Pervoklassnitsa. 

Pervopechtnik  Ivan  Fyodorov. 

Pervoye  svidaniye. 

Peani  molodosti. 

Pesni  morya. 

Pesnya  o  Kol'tsove. 

Pesnya  rodnoy  strany. 

Pesnya  tabunshchika. 

Pesochniye  chasy. 

Peter  Pan. 

Peterburgskaya  kunatkamera. 

Petersbuigskaya  noch. 

Petrovka.  38. 

Petta. 

Piloty. 

Pingvinyonok. 

Pis'mo  iz  yunosti. 

Pyshka. 

Plata  za  istinu. 

Plenniki  udachy. 

Plikh  i  Plyukh. 

Plokhoy  khoroshiy  chelovek. 

Plyumbimi  ili  opasnaya  igra. 

Po  dannym  ugolovnogo  roziska. 

Po  doroge  a  oblakami.       j 

Po  glavnoi  ulitse  s  orkestrom. 


Po  shchuchyemu  veleniyu. 
Po  sledam  fil'ma  "Molodaya 

gvardiya." 
Po  sledam  geroya. 
Po  sledu  vlasteUna. 
Po  sobatvennomu  zhelaniyu. 
Po  tonkomu  I'du. 
Po  trave  bosikom. 
Po  zakonam  voyennogo  vremenL 
Po  zakonu. 
Pobeda. 

Pobeda  zhenshchiny. 
Pobeditel'. 

Pochti  nevydumannaya  iatoriya. 
Pochti  roveaniki. 
Pod  kupolom  tsirka. 
Pod  odnim  nebom. 
Pod  sevemim  siyaniyem. 
Pod  znakom  odnorogoi  koiovi. 
Podarok  dlya  slona. 
Podaryonka. 
Podkidysh. 
Podnyataya  tselina. 
Podranki. 
Podrugi. 
Podzhigateli. 
Poemaomore. 
Poema  o  kiilyakh. 
Poet 

Pogranichniy  pyos  ally. 
Poke  bezumstvuyet  miechta. 
Pokazivayet  Maya  Plisetakaya. 
Pokhisbcheniye. 
Pokhiahcheniye  veka. 
Pokhititel  vody. 

Pokhozbdeniya  zubnogo  vracha. 
Pokhozbdeniya  grata  Nevzorova. 
Pokoleniye  pobediteley. 
Pokrovskiye  vorota. 
Polevaya  gvardiya  Mozzfaukhina. 
Polikuahka. 
Pol3m' — trava  gor'kaya. 
Polosa  prepyatstviy. 
Polosa  vezeniya.  Kinoalmanakh 

"Molodost" 
Polosatiy  reis. 
Polovodye. 

Polshchad'  Vosstaniya. 
Polustanok. 

Polye  pereiti.  » 

Polyot  s  kosmonavtom. 
Polyushko-pc^ye. 
Pomni  imya  svoyo. 
Ponedernik — den'  tyazholiy. 
Poprigunya. 
PoputchiL 
Porokh. 

Portret  madmuazel'  Tarzhi. 
Portret  s  dozhdyom. 
Portret  zheni  khudozhnika. 
Poruchit'  generalu  Nesterovu. 
Poshchyochina,  kotoroi  ne  bylo. 
Poshekhonskaya  starina. 
Posilayu  vam  pyesu. 
Poslanniki  vechnosti. 
Posledniy  attraktsion. 
Posledniy  dom. 
Posledniy  god. 
Posiednij  kontsert. 


Posledniy  shans. 

Posledniy  tabor. 

Posledniy  vystieL 

Posledniye  kanikuH. 

Posledniye  zaipi. 

Poalednyaya  dmooa. 

Poslednyaya  dvoika. 

Poslednyaya  noch. 

Poslednyaya  okhota. 

Poslednyaya  vstrecha. 

Poslednyaya  zhertva. 

Poslealoviye. 

Poslye  do^dichka  v  chetveig. 

Poslye  togo,  kak... 

Posmotri  mne  v  glaza. 

Poaol  Sovetskogo  Soyuza. 

Postaraisya  ottat'ty  zhivym. 

Potomok  Chingiz-iQiana. 

Potryaaayuahc£iy  Berendeyev. 

Potaeluy  Maiy  PikSocd. 

Povesf  o  chelovecbeakom  aerdtae. 

Povest'  o  nastoyaahchem  chelovdEe. 

Povest'  o  neistovcHn. 

Poveat' o  nozvestnom  aktyon. 

Povesf  plamnon^ch  let 

Povorot 

Povtomaya  svadlia. 

Poy  peanyu,  poet. 

PoyedinoL 

Poyedinok  v  taige. 

Poyezd  idyot  na  voetok. 

Poyezd  v  zavtraahniy  den'. 

Poyezdka  v  Viabaden. 

Poyezdki  na  starom  avtomcMlye. 

Pindnyaya  lyubov. 

Pozdnyaya  yagoda. 

Pozovi  m3renya  v  del'  svetluyu. 

Pravda  leiienanta  Klimova. 

Pravo  lyubit'. 

Pravo  na  vystrri. 

Pravo  na  prtzhok. 

Pravo  pervoy  podpiai. 

Prazdnik  neposlushanijra. 

Prazdnik  Svyatogo  Yiigena. 

Prazdniki  detstva. 

Predatel'. 

Predatel'nitsa. 

Predchuvstviye  lyubvL 

Predel  zhwlanniy. 

Predialoviye  k  bitve. 

Predsedatel'. 

Predvaritel'noye  rassledovanijre. 

Preferans  po  pyatnitsam. 

Premiya. 

Prestupleniye. 

Prestupleniye  i  nakazaniye. 

Prestupleniye  Ivana  Karavajreva. 

Prezhde,  chem  rasstat'sya. 

Prezhdevremeimiy  chelovek. 

Prezhevalskyi. 

Prezumptsiya  nevinnosti. 

Pri  ispolneniyi  sluzhebnikh 

obyazannostey. 
Prichali. 
Prigovoryonniy. 
Prikaz:  ogon'  ne  otkrivat'. 
Prikaz:  pereiti  gianitsu. 
Prikazano  vzyat'  zhivym. 
PrikhodLuny. 
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Prikhodi  •vobodnjrm. 
Priklyucheniya  ponMyonka  Funtika. 
Priklyucheniya  Kventlna  Dorvwda, 

•trelka  korolMvskoy  armiyi. 
Priklyucheniya  elektronika. 
Priklyucbaniya  Kroaha. 
Priklyucheniya  malenldkh  druzey. 
Priklyucheniya  malen'kogo  papy. 
Priklyucheniya  printaa  florizelya. 
Priklyucheniya  Sherloka  Holmies 

doktora  Vatsona. 
Priklyucheni]ra  sorvantaa. 
Priklyucheniya  Toli  Klyukvina. 
Priklyucbaniya  Travki. 
Priklyucheniya  zheltogo 

chemodanchika. 
PriUyuchaniye  atiBgray. 
Priletal  morsianin  v  oaennyuyu  noch. 
Prinimayu  naaMiya. 
Prints  i  niahchiy. 
Priahla  i  govorjru. 
Priahol  aokkt  •  fronta. 
Pristupit'  k  likvidatsiyi. 
Prisvoyit'  zvaniye  ganja. 
Prival  stannikov. 
Prividenijre,  kotoroye  ne 

vozvraahchajretsya. 
Priyezhaite  na  Baikal 
Prijrexzhaya. 
Prizhok  na  zaiye. 
Priznat'  vinovnjrm. 
Prizvaniye. 

Pro  chudesa  chelovecheskiye. 
Pro  Dzhlitdana-velikana. 
Pro  lyubov',  druzhbu  i  audlm. 
Probuzhdeniye. 
Prodelki  v  starinnom  dukhe. 
Profeaaiya — kinoaktyor. 
Profeaaiya — kompozer. 
Proiashestviye  v  Utinoozyorake. 
Prokhindiada  ili  beg  na  meatye. 
Prolog. 

Propal  i  naahelsya. 
Propalo  lato. 

Propavaha3ra  ekspeditaiya. 
Propavahiye  sredi  zhivykh. 
Propazha  svidetelya. 
Proachal'naya  gMtrol'  "Aitiata." 
Proahchai,  ahpana  zainoskvoratska]ra. 
Proahchaniye. 
Proaperity. 
Proataya  iatoriya. 
Proati. 

Proati  menya,  Alyoaha. 
Proato  devochka. 
Prostoy  aluchay. 
Protaeaa. 

Protaeaa  o  tryokh  millionakh. 
Proverka  na  dorogakh. 
Pryamaya  liniya. 
Paevdonim  "Lukach." 
Ptitai  nad  gorodom. 
Publikatsiya. 
Pugalo. 

Pust'  on  oatanetaya  a  nami. 
Puat'  ya  umru,  Goapodi. 
Put'  k  medalyam. 
Put'  k  prichalu. 
Put'  alavy. 


Put'  V  "Saturn." 

Put' V  Oamaak. 

Putaaheatvennik  a  bagazhom. 

Putaaheatviye. 

Putyovka  v  zhizn'. 

Puzyr-kl. 

Pyad'  semyi. 

Pyadovoy  Alexandr  Matroaov. 

Pyat'  dney  otdikha. 

I^t'  dney,  pyat'  oochey. 

Pyat'  minut  strakha. 

Pyat'  pokhiahchannykh  monakhov. 

Pyat'  vacherov. 

Pyat'deayat  na  pyat'deayaL 

Pyatnadtsatilentiy  kapitan. 

Pyatoye  vremya  goda. 

Pygmalion. 

Pylpod  aolatsem. 

I^layuahchiy  Kontinent 

I^tr  Martynovich  gody  bolahoy 

zhizni. 
Pyotrperviy. 
I^otr  RyabiiBkiii. 
Raba  lyubvi. 
Raiakiye  yablochki. 
Ranoutrom. 
Raaplato. 

Raaakazhita  skazku.  &aktot. 
Raaakazy  o  Lanine. 
Raaaledovanijre. 
Rasatavaniya. 
Ravnopraviye. 
Raz  na  raz  ne  prikhoditsya. 
Raz,  dva — gorye  ne  badai 
Razborchiviy  zhenikh. 
Razbuditye  Mukhina. 
Razdumya. 
Razraahite  bileL 
Razlom. 
Razniye  audliy. 
Razorvanniy  knig. 
Raznotavetnijf*  KamuahkL 
Razvlecheniye  dlya  atarirhkiwr. 
Rebro  Adama. 
Rel'si  gudyat 
Reportazh  a  liniyi  ognjfa. 
Rerikh. 

Reapublika  SHKID. 
Retaept  yeyo  molodoati. 
Revizor. 

Ripkina  lyuboT'. 
Risk — blfl^rodnoye  delo. 
Rishad— vnuk  Zifi. 
RodinazovyoL 
Rodiny  soldat 
Roditeley  ne  vybirayuL 
Rodnaya  krov'. 
Rodnik. 

Rodniye  poluaa. 
Rodnya. 

Rokovaya  oahjrbka. 
Romana  o  vlyublyonnikh. 
Roman  tiki. 
Romeo  i  Jiilieta. 
Romka.  Fomka  i  Artoa. 
Roveanik  veka. 
Rozhdyonniye  buiey. 
Rozygrysh. 
Rudin. 


Ruf. 

RukiwerichI 

Rus'  iznachal'naya. 

Ruslan  i  LyudmUa. 

Ruaakiydom. 

Ruaakiy  lea. 

Ruaakiy  suvenir. 

Ruaakiy  vopros. 

Ruaakoye  polye. 

Rvaniye  baahmaki. 

Ryadom  s  vami. 

Rys'  vozvraahchayetsya. 

Ryzhik. 

S  lyubimymi  ne  raastavajrtea'. 

S  lyubovyu  popolam. 

S  oeba  na  zooiiyu. 

S  toboy  i  bez  tabjra. 

S  veaelyem  i  otvagoy. 

S.  Rikhter  igcayet  Shuoiana. 

Sadzhelaniy. 

Sadis'  ryadom.  Mishka! 

Sadko. 

Salamandra. 

Salavat  Yulayev. 

Salon  krasoti. 

Saltanat 

Samaya  obayatelnajra  i 

privlakatelnaya. 
Samiy  krarivty  kon'. 
Samiy  posledniy  dao*. 
Samly  zhaikiy  meeyatt. 
Samootverzhanniy  za)rat». 
Sampo. 

Santa-Eaperanaa. 
Saaba  vatupajret  v  zhiza'. 
Saahka. 

SchastUvaya.  Zhan'kal 
Scbaatlivdbik. 
Scbaatliviy  chervonets. 
Schastliviy  reia. 
Schastye. 

Schitaite  menya  vzroalim. 
Scbot  chelovecheakiy. 
Sdayotaya  kvartiia  a  rebyonkoaa. 
Sdelka. 

Sed'mojre  nebo. 
Sekiet  uspekha. 
Sekretar' obkoma. 
Sekretar'  raikoma. 
Sekretnaya  miasiya.    . 
Sekunda  na  podvig. 
Sel'akaya  uchiternitsa. 
Sel'aUv  viach. 
Sem'  chaaov  do  gibeli. 
Sem'  krikov  v  okeana. 
Sem'  nyanek. 
Sem'stikhiy. 
Sem'  nevest  yefreitora. 
Semero  smeiikh. 
Semero  aoldatikov. 
Seme3mojre  achaatye. 
Semiklaaaniki. 

Semnadtsat'  mgnoveniy  vesny. 
Semya  Ivanovikh. 
Semya  Oppengeim. 
Semya  ufyanovikh. 
SER  (Svoboda  eto  ray). 
Serafim  Polubea  i  dnigiye  zhiteli 

zemli. 
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Serayadruga. 

Serdtaa  chetiryokh. 

Serdtae  byotaya  vnov'. 

Serdtse  Korvaiana. 

Serdtse  materi. 

Serdtse  ne  kamen. 

Serdtse  Rosaiyi. 

Serebristaya  pyl'. 

Serebryaniiiye  Ozyora. 

Serebryanniye  truby. 

Serebrjrannoye  rivue. 

Seryozha. 

Sestra  muzikanta. 

Sevemaya  poveat*. 

Sevemaya  rapaodiya. 

Shag. 

Shakhmatnaya  goryachka. 

Shakhtyori. 

Shaltai-boltaL 

Shans. 

Shapka. 

Shchit  i  myech. 

Shel  chetvy(»tiy  god  voiny. 

Sherlock  Holmea  i  Dr.  Wataon. 

Sheatoy. 

Shestoye  iyulya. 

Shestviye  zolotikh  koney. 

Shivon>t-naviv(»ot 

Shkol'niy  val's. 

Shkola  mudiestva. 

Shkola  zlosloviya. 

Shli  aoldaty. 

Shlyapa. 

Shol  aoldat  a  fronta. 

Sholkovaya  kistochka. 

Shtonn. 

Shtoim  na  aushe. 

Shtormovo]re  preduprezhdenijre. 

Shtrafiioy  udar. 

Shla  aobaka  po  royalyu. 

Shumniy  dyen'. 

Shura  i  prosvim]ral. 

Shurochka. 

Shut 

Shutki  V  storonu. 

Shvedskaya  spichka. 

Sibiriada. 

Sibirakaya  atamanasha. 

Sibiiyachka. 

Sibioraki. 

Sil'neye  vaekh  inikh  veleniy. 

Sinegoriya. 

Sinyaya  ptitsa. 

Sinyaya  tetrad'. 

Sircmo  De  Berzherak. 

Skakal  kazak  cherez  dolinu. 

Skal'pirovanniy  trup. 

Skaz  pro  to,  kak  tsar*  Pyotr  arapa 

zhenil. 
Skazaniye  o  zemie  sibirskoy. 
Skazhi  aolntsu:  Da! 
Skazka  o  poteryannom  vremeni. 
Skazka  o  starom  Ekho. 
Skazka  o  tsare  saltane. 
Skazka  o  volshebnom  granate. 
Skazka  starogo  Usto. 
Skazka  stranstviy. 
Skazka-nebylitsy  deda  Yegora. 
Skazki  Shekhoezadi. 


Skazki...dcazki...skazki  Starogo 

Arbata. 
Skhvatka  v  Purge. 
Skoriy  poyezd. 
Skorost 

Skvemiy.  anekdot 
SkvoretB  i  lira. 
Skvoz'  ogon'. 
Sladkaya  zhenshchina. 
Slavniy  master  Vasilyi  Bazhenov. 
Sledopy. 

Slepoy  muzykanL 
Slomannaya  podkova. 
Slon  i  veryovochka. 
Slovo  dlya  zaahchity. 
Slovo  o  L've  Tolstom. 
Sluchai  na  mel'nitse. 
Sluchai  na  ahakhte  8. 
Shichai  a  Polininym. 
Sluchai  V  kvadrate  36-80. 
Sluchai  V  taige. 
Sluchai  V  vulkane. 
Sluchainaya  vstrecha. 
Sluga  dvukh  goapod. 
Sluga. 
Sluahaite! 

Slushadte.  na  toy  storone. 
Sluzhebniy  roman. 
Sluzhili  dva  tovariahrha. 
Slyozi  kapali. 
Smeliye  lyudi. 
Smart'  oa  vslyote. 
Smertniy  vrag. 
Smeehni]re  lyudL 
Smotri  V  oba. 
Smyateniye  chuvatv. 
Snezhnaya  koroleva. 
Snezhnaya  skazka. 
Sobaka  Baskerviley. 
Sobstvennoye  mneniye. 
Sofia  Perovakaya. 
Solntse  svetit  vsyem. 
Sokhranit'  gorod. 
Sokolovo. 
Sokrovishcha  AgrL 
Soldat  Ivan  Brovkin. 
Soldaty. 

Soldaty  svobody. 
Solnechniy  veter. 
Solnechnye  dni. 
Solntse  v  karmane. 
Solntse,  snova  solntse. 
Solo  dlya  chasov  s  boyem. 
Solo  dlya  slona  s  orkestrom. 
Solovey. 
Solyaris. 
Solyoniy  pyos. 
Sombrero. 
Sonata. 
Sonaty  Motsarta  igrayut  O.  Kogan  i  S. 

Rikhter. 
Sopemitsy. 
Sorok  dney  bez  vojrny. 
Sorok  perviy. 
Soroka-vorovka. 
Sotnidnik  Chk. 
Souchastiye  v  ubiystve. 
Souchastniki. 
Soverahenno  aeryozno. 


Soveat'. 

Sovaem  propaahchiy> 

Spartak. 

Spasatel*. 

Spasitye  nashi  dushi. 

Spasitye  utopayushchego.         « 

Spasyonnomu — ray. 

Spasyonnoye  pokoleniye. 

Spoluiiniy  den'  v  kontae  voiny. 

Spokoistviye  otmenyayetsya. 

Sport,  sport,  sport 

Sportivnaya  cheat*. 

Sportivniy  prazdnikmolodyozhL 

Sportloto — 82. 

Spyashchaya  kzasavitsa. 

Spyashchiy  lev. 

Sred'  byela  dnya. 

Srochniy  vizov. 

Srochno..jekretno...GUBChKa. 

Srok  davDosti. 

SSSR  glazami  italyantsev. 

SSSR  s  otkrytym  serdtsem. 

Ssudanabrak. 

Stachka. 

Stalingrad. 

Stalingradskaya  bitva. 

Stalker. 

Stanitsa  dal'ny^a. 

Staraya  azbuka. 

Staraya.  staraya,  skazka. 

Starets  Vasilyi  Gryaznov. 

Staiik  KhottriridL 

Starild-ra^ioinikL 

Starinniy  vodevil'. 

StMiy  dom. 

Stariy  kuvshln. 

Stariy  nayezdnik. 

Stariy  znakomiy. 

Stariye  dolgi. 

Stariye  steny. 

Staromodnaya  komediya. 

Staroye  i  novojre. 

Starshaya  sestra. 

Starshina. 

Starriiiy  syn. 

Stazhor. 

Stekljraniy  labirint 

Steklyanniy  glaz. 

Steklyanniye  busy. 

Step'. 

StepanRazin. 

Stepnaya  eskadrilya. 

Stepniye  zori. 

Sto  dnei  posle  detstva. 

Sto  gram  dlya  khrabrostL 

Stoyanka  tri  chasa. 

Strakh  vysoty. 

Strannaya  isteriya  doktora  Dzddla  i 

mistera  Haida. 
Strannaya  zhenshchina. 
Strannik. 
Stranniye  lyudL 
Stroitsya  most 
Stryapukha. 

Stseni  iz  semeynoi  zhizni. 
Stuchis'  V  lyubuyu  dver'. 
Stuk  V  dver'. 
Sud. 
Stydno  skazat'. 


66800 


Fadaral  Eagister  /  Vol.  62.  No.  244  /  Friday.  E)ecember  19,  1997  /  Notices 


Sud  chesti. 

Sud  sumassbedshikh. 

Sud'ba. 

Sud 'be  barabansbchiica. 

Sud'ba  chelovaka. 

Sud'ba  rezidenta. 

Sumka  inkassatora. 

Sunduk. 

Suprugi  Orlovy. 

Suvorov. 

Suyatasuyat 

Svad'ba. 

Svad'ba  Krechinakogo. 

Svad'ba  s  phanym. 

Svad'ba  v  Malinovka. 

Sveratnitsy. 

Svet  dalyokoy  zvesdy. 

Svetliy  put'. 

Sviatat'  viekb  oaverkh. 

Svidaniye  •  molodostyu. 

Svinarka  i  pastukb. 

Svobodnoye  padenijre. 

Svoy. 

Svoy  sredi  chuzlukh.  cbuzboy  aradi 

tvoyikh. 
Svoya  golova  aa  plechakh. 
Svoyimi  rukami. 
Syn. 

Syn  Polka. 
Syoatri. 
Sysbchik. 

Syuda  ne  zalitali  chaiki. 
Syuzhet  dlya  dvukb  rasskazov. 
Syuzbet  dlya  nebol'sbogo  raaakaza. 
Tabacbniy  kapitan. 
Tabor  ukhodit  v  nebo. 
Taina  "Chyornikb  drozdov." 
Taina  gomogo  podzsmelya. 
Taina  unerti  Gogolya. 
Taina  vecbnoy  nocni. 
Taina  villi  "Greta." 
Taina  zapisnoy  knizhki. 
Taina  zolotogo  bregeta. 
Tainaya  progulka. 
Tainy  aemyi  de  Gransban. 
Tainstvennaya  stena. 
Tainstvenniy  monakb. 
Tak  nachinalas'  legenda. 
Tak  zhit'  nel'zva. 
Takaya  zbaatokaya  igra — kbokkei. 
Takiye  vysckiye  gory. 
Takiye  zhe  kak  my! 
Takoy  boi'shoy  marchik. 
Taktika  bega  oa  diiimuyu  distantsiyu. 
Talanty  i  poklonniki. 


TaltaBan  lyubvi. 

Tam.  gde  dlinnaya  zima. 

Tarn,  gde  nas  nyet. 

Tam.  za  gorizontom. 

Tamozbnya. 

Tan  ka-traktirshrhitaa. 

Tanets  dyavola. 

Tankisti. 

Tantsplosbcbadka. 

Tantsi  na  krysbe. 

Tatyanin  den'. 

Tayozhniy  de 

Tchaikovskyi. 


Tcbitcberin. 

Tecbyot  Volga. 

Tegeran — 43. 

Telegramma. 

Ten'. 

Territoriya. 

Theatr. 

TikhiyDon. 

Tikbiye  vody  gluboki. 

Timur  i  yego  konumda. 

Tiahina. 

To  have  a  marL 

Tochka,  tocbka,  zapyataya... 

Tol'ko  tri  nocbi. 

Tommy. 

Torgovka  i  poeL 

Torgovtsi  slavoy. 

Torpedonostai. 

Tour  larael  (Aguzarova  meets  Bravo). 

Tovarisbcb  general. 

Tovariabcb  Arsenyi. 

Tiandiya. 

Traktir  na  Pyatnitskoy. 

Traktoristi. 

Tienar. 

Tretiy  taim. 

Tratya  me8hcbanaka3ra. 

Tretye  pokoleniye. 

Trevoznniy  bilet. 

Trevozbnoye  voskreaenye. 

Tri  dnya  Viktora  Tchemyahova. 

Tri  plyiu  dva. 

Trlseatry. 

Tri  sinikb  ozera  malinovogo  taveta. 

Trisolntaa. 

Tri  topolya  na  pijruabcbikhe. 

Tri  tovarisbcha, 

Tri  vremeni  goda. 

Tri  vatrecbi. 

Tridtsat'  tri. 

Trin — Trava. 

Trinadtsat'. 

Trio. 

Trizbdy  voakreaabiy. 

Troitse-Sergiyeva  lavra. 

Troitse-Sergiyevskaya  lavra. 

Tropy  Altaya. 

Troye. 

Tiroye  na  thoaae. 

Troye  a  odnoy  ulitsi. 

Troye  v  lodke  ne  achitaya  sobaki 

Troye  vysbli  iz  leaa. 

Trudnoye  scbaatye. 

Tryam.  zdravatvujrtel 

Tryasina. 

Tsarevicb  Prosha. 

Tsel'  yego  zbizni. 

Tseluyutsya  zori. 

Tsement. 

Tsena  bystrikb  sekund. 

Taentrovoi  iz  podnebesya. 

Taepnaya  reaktsiya. 

Tsigan. 

Tsiganskoye  scbaatye. 

Tsirk. 

Tsirkachonok. 

Tsvety  zapozdaliye. 

Tuchi  nad  Borskom. 

Tuman  iz  Londona. 


Tunnel. 

Tvoy  sovremennik. 

Tvoya  bol'shaya  Sibir*. 

Ty  i  ya. 

Ty  inogda  vspominay. 

Ty  mnye — ya  tyebye.     . 

Ty  moy  vostorg,  moyo  mucbenye... 

lye,  kotoriye  prozreli. 

l^ema. 

Tyeper'  puat'  ukbodit. 

l^oplaya  kompaniya. 

T>uk. 

U  Krutogo  Yara. 

U  Maksa  v  Koktebele. 

U  matrosov  net  voprosov. 

U  nas  na  zavode. 

U  nikb  yeat'  rodina. 

U  opaanoy  cberti. 

U  ozera. 

U  samogo  sinego  morya. 

U  tikboi  priatani. 

U  tvoyego  poroga. 

Ubit'  drakona. 

Ubiystovo  na  ulitse  Dante. 

Ubiytsi  vykbodyat  na  dorogu. 

Ucbenik  lekarya. 

Uchitel'. 

Uchitel'  tantsev. 

Udachi  vam,  gospoda. 

Udivitel'naya  bocbka. 

Ub  ty,  govoryaabcbaya  ryba. 

Ukbodya-ukbodi. 

Ukradenniy  poyezd. 

Ukroabcbniiye  ognya. 

Ukrosbcheniye  stroptivoy. 

Ukrotitel'nitsa  tigrov. 

Ulybnis'.  rovesnik! 

Umirat'  ne  strasbno. 

Umnaya  sobacbka  Sonya. 

Unikum. 

Unizbenniye  i  oakorblyonniye. 

Ura!  U  nas  kanikuli. 

Uragan  prikbodit  neozhidanno. 

Urok  istori3rL 

Urok  literaturi. 

Urok  zbizni. 

Usatiy  nyan'. 

Usbcbelye  Altamaaov. 

Uspekh. 

Utoli  moyi  pechali. 

Utomlyonoe  solntsa. 

Utienniy  obkbod. 

Utrenniye  p>oyezda. 

Utro  bez  otmetok. 

Utro  obrecbonnogo  priyiaka. 

Uvol'neniye  na  bereg. 

Uzniki  Yamagiri-Maru. 

V  ansamblye  s  Rikbterom. 

V  cbetverg  i  bolabe  nikogda. 

V  den'  prazdnika. 

V  dobriy  cbas! 

V  gorakh  Yugoslavijri 

V  gorod  vkbodit'  nel'zya. 

V  kvadrate  45. 

V  Lazorevoy  stepi. 

V  lyudyakb. 

V  mire  tantsa. 

V  Moskve  proyezdom. 

V  moyey  smerti  prosbu  vinit  Klavu  K. 
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V  nachale  veka. 

V  nachale  igri. 

V  nel^  "nochniye  teni." 

V  nocn  na  novoluniye. 

V  odno  prekrasnoye  detstvo. 

V  ogne  broda  nyet 

V  ozhidaniyi  chuda. 

V  poiskakb  kapitana  Granta. 

V  poiskakb  radosti. 

V  poslednyuyu  ochered'. 

V  prazdnichniy  vecher. 

V  rasputitsu. 

V  sbest'  chasov  vechera  posle  voiny. 

V  stepnoy  tisbi. 

V  styepi.  , 

V  trudniy  cbas. 

V  tvoykh  rukakb  zhizn. 

V  tylu  vraga. 

V  yedinom  stroyu. 

V  zone  oaobogo  vnimaniya. 
Vakansiya. 

Valentin  i  Valentina. 

Valentina. 

Valera. 

Vam  chto,  nasha  vlast'  nernravitsya? 

Vam  i  nye  snilos*. 

Vampiri  Geoni. 

Van'ka-vstan'ka. 

Vardevar — prazdnik  roz. 

Variant  "Zombi." 

Vaa  oidiidayet  grazhdanka 

NikancHOva. 
Vasiliaa  Prekrasnaya. 
Vaailyi  Bualayev. 
Vaailyi  i  Vasiliaa. 
Vaailyi  Surikow. 
Vasaas. 
Vasyok  Trubatdiyov  i  yego 

tovarishcbi 
Vcbera.  segodnya  i  vsegda. 
Vechsra  na  khutorye  bUz  Dikanki. 
Vechemiy  labirint. 
Ved'ma. 

Velikiy  samojred. 
Vdikiy  utashitel*. 
Velikiye  golorantsi. 
Velikliy  voyin  Albaniyi  Skandeibeg. 
Velikiy  put'. 
Velikolepniy  goaha. 
Ver'te  mnye,  lyudi. 

VOM. 

Vera  i  Anfisa  znakomyatsya. 

Vera.  Nadezbda,  Lyubov. 

Vemijre  dnizya. 

Vemost' materi. 

Vemymi  ostanemsya. 

Veroy  i  pravdoy. 

Versiya  polkovnika  Zorina. 

Veruyu  v  lyubov*. 

Veniyu  v  ladugu. 

Veaenniy  potok. 

Vesenniy  prizyv. 

Vesenniye  golosa. 

Vesennya  olimpiada,  ili  Nachal'nik 

khora. 
Vesna. 

Vesna  na  Odeie. 
Vesyolaya  kanareika. 
Vesyoliye  istorijd. 


Vesyoliye  rasplyuyevskyie  dni. 

Vesyoliye  rebyata. 

Vesyoliye  zvyozdi. 

Veter. 

Veter  "NadezhdL" 

Veter  stranstviy. 

Vezucbaya. 

Vibor  taeU. 

Vkhri  vrazhdelmiye. 

Victor  Vasnetsov.Vospominaniya. 

Vid  na  zbitelstvo. 

Virineya. 

Visbnyoviy  omut 

Vitya  Glusbakov-drug  apachey. 

Vi^t  damy. 

Vizit  k  minotavru. 

Vizit  veriiivosti. 

Vkuskbalvy. 

Vladivostok,  god  1918. 

Vlast'  Solovetskaya. 

Vlyublyon  po  sobstvennomu 

zbelaniyu. 
Vnimaniye!  Vsyem  postam... 
Vnimaniye:  cberepakha. 
Vo  imya  rodiny. 
Volcbonok  sredi  lyudei. 
Vokzal  dlya  dvoikh. 
Volga-Volga. 
Volnitsa. 
Volniy  veter. 
Volshebnaya  laka. 
Volsbebnaya  sema. 
Volshebnoye  zemo. 
Vooruzben  i  opben'  opasen. 
Vorobey  na  I'du. 
Vorota  v  nebo. 
Vos'moye  cbudo  sveta. 
Vosemnadtsatiy  god. 
Voskhozhdeniye. 
Voskreseniye. 
Vospitaniye  zbestokosti  u  zhenshchin 

isobak. 
Voa8tani]m  rybakov. 
Vozduahnaya  pocbta. 
Vozdusbniy  izvozchiL 
Vozle  etikh  c^n. 
Vozmezdiye. 
Voznesmiye. 
Vozviashcbeniye  Khadzhi 

Naareddina. 
Vozvrasbcbeniye  "Svyatogo  Luki." 
Vozvrashcbeniye  Bu<lbla]fa. 
Vozvrasbcbeniye  cbuvstv. 
Vozvrasbcbeniye  k  zbizni. 
Vozvrashdmaiye  rezidenta. 
Vozvrasbcbeniye  Vasiliya  Bortnikova. 
Vozvretanet 
Vperedi  dyen'. 
Vperviye  zamuzhem. 
Vragi. 
Vratar. 

Vrazbyi  tropL 
Vremya  i  semya  Konvey. 
Vremya  letat 
Vremya  letnikh  otpuskov. 
Vremya  otdykha  s  subboti  do  ponedel' 

nika. 
Vremya  scbastlivykb  nakbodok. 
Vremya  synovey. 


Vremya  zbelaniy. 

Vremya,  vperyod! 

Vsadnik  bez  golovy. 

Vsadnik  na  zolotom  konye. 

Vsadnik  nad  gorodom. 

Vsadnik  s  molniyei  v  nike. 

sem  spasibo. 

Vspominaya  Ranevskuyu. 

Vstrecba  na  Elbe. 

Vstrecbi  na  rassveta. 

Vstrecbi  s  Igorem  Uyinskim. 

Vstupleniye. 

Vsyo  delo  v  bratye. 

Vsyo  dlya  vas. 

Vsyo  nacbinayetsya  s  dorogL 

Vsyo  naoborot 

Vsyo  ostayotsya  lyudyam. 

Vtoroy  raz  v  Krimu. 

Vy  mne  pisali... 

Vybor. 

VybqrtselL 

Vyi. 

Vyigrish  odnogo  Kommersanta. 

Vykup. 

Vyruta  zastupom  yama  gluboraya. 

Vysokaya  nagrada. 

Vysokosniy  god. 

Vysokoyne  zvaniye. 

Vyaota. 

Vystral  v  tmane. 

Vystrel. 

Vystrel  v  spinu. 

Vriiesivshiysya  avtobus. 

VzlyoL 

Vzcnvanniy  ad. 

Vzrosliy  s]m. 

Vzrosliye  deti. 

XX  vyek  zakancbivayetsya. 

Ya  kupil  papu. 

Ya  nauchu  vas  mecbtat'. 

Ya  ne  utratil  prezhniy  sveL  A.  BloL 

Ya  sdelal  vsyo.  cbto  mog. 

Ya  shagayn  po  Moskve. 

Ya  al3fuiil  v  okbrane  Stalina  ili  opit 

dck.  mifologiyi. 
Ya  soldat.  mama. 
Ya  tebya  nikogda  ne  zabudu. 
Ya  V  polnom  poryadke. 
Ya  vas  dozbdus'. 
Ya  vas  lyubil... 
Ya  yego  nevesta. 
Ya  za  tebya  otvecbayu. 
Ya— Kuba. 
Ya — Tywnshan, 
YablokoLiazdora. 
Yad. 
Yaguar. 

Yakov  Sverdlov. 
Yaroslav  Dombrovskyi. 
Yaroslavna,  tbe  Queen  of  Fiance. 
Yedinstvennaya. 
Yedinstvennaya  doroga. 
Yegor  Bulycbev  i  drugiye. 
Y^orka. 

Ydcaterina  Voronina. 
Yel'. 

Yelovoye  yabloko. 
Yemelyan  Pugacbev. 
Yesbcho  lyublyu,  yesbcbo  nadejnis'.. 
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Yeshcho  moshno  uapet*. 

Yeshcho  rez  pro  lyuoov'. 

Yesli  by  ya  byl  nacharnikom. 

Yesli  eto  sluchitsya  s  toboy. 

Yesli  khochesh  by*'  schastlivyiii. 

YmU  ty  muzhchina. 

Yesli  ty  prav... 

Yesli  zavtra  byla  voina. 

Yest'  ideya! 

Yevdokiya. 

Yevdokiya  Rozhnovskaya. 

Yevgeniy  Onegin. 

Yevgeniy  Urbansky. 

Yavgeniya  Grande. 

Yevieyskoye  schastye. 

Yevropeyskaya  istoriya. 

Yeyo  put'. 

Yim  pokoryayetsya  nebo. 

Yolki-Palkl. 

Yubiley. 

Yuliya  Vrovskaya. 

Yunga  sevemogo  flota. 

Yuniye  kommunari. 

Yunost'. 

Yunoat'  komandirov. 

Yunoat'  Maksima. 

Yunost'  nashikh  ottsov. 

Za  devyat'  let  do  kontsa  voiny. 

Za  oblakami — nebo. 

Za  spichkami. 

Zm  vitrinoy  univennaga. 

Za  vlast'  Sovyetov. 

Za  vsyo  v  otveta. 

Za  yavnim  preimushchestyom. 

Zabavy  molodikh. 

Zabytaya  melodlya  dlya  flaity. 

2Lacharovannaya  desna. 

Zacharovanjiajra  veana. 

Zachem  cheloveku  krilya. 

Zagadka  Endhauza. 

Z^Klka  Kal'mana. 

Zagadochniy  naslednlk. 

Zagon. 

Zagovor  obrechyonnikh. 

Zaklyuchyonniye. 

Zakon. 

Zakon  zhiznl. 

Zakoimiy  brak. 

Zaluritiye  sezona. 

Zakroishchik  iz  Tonhka. 

Zamurovanniye  v  steklye. 

Zapasnoy  aerodrom. 

Zapasnoy  igrok. 

Zapiaki  piraU. 

Zapomnitye  ikh  litsa. 

Zapretnaya  zona. 

Zarye  navstrechyu. 

2^as«krechenniy  gorod. 

Zashchitnik  Sedov. 

Zastava  llyitcha. 

Zastava  v  gorakh. 

Zatyanuvshiysya  ekzamen. 

Zaveshchanlye. 

Zaveshchaniye  doktora  Douelya. 

Zavtra  byla  voyna. 

Zavtrak  u  predvoditelya. 

Zdes'  mogut  vodit'sya  tigry. 

Zdes'.  na  moyey  zemle. 

Zdravstvultye,  ya  vasha  tyotya. 


2^dnvatvuy  i  proahchai. 

Zdravstvuy,  Moskva. 

2^dravstvuy,  ryka. 

Zdravstvuytye,  detil 

Zaena,  Zinulya. 

Zelyoniy  ostrov. 

Zelyoniy  fiugon. 

Zelyoniy  ogonyok. 

Zelyoniye  tsepodiki. 

Zemlya  i  luydi. 

2Semlya  Sannikova. 

Zemlya  v  plenu. 

Zemlya.  do  vostrebovaniya. 

Zemlyaki. 

Zemlyanir.hniy  dozhdik. 

Zericalo. 

Zhaxkoye  leto  v  Kabule. 

Zhazhda  nad  nichyom. 

ZhdJ  menya. 

Zhelayu  uspekba. 

Zhelezniy  potoL 

Zhena. 

Zhena  keroainshchika. 

Zhena  predrevkoma. 

Zhena  ushla. 

Zhenatiy  kholostyak. 

Zhwnikh  s  togo  sveta. 

Zhenit'be. 

Zhenit'ba  Bal'zaminova. 

Zhenit'ba  Balzaminova. 

Zhenshchina. 

Zhenshchina.  kotoniya  poyot 

Zhenskaya  astrologiya. 

Zhenski)re  radosti. 

Zhenya.  Zhenechka.  and  Katyusha. 

Zheatokiy  romans. 

Zhestokost'. 

Zhil  otvazhniy  kapitan. 

Zhila-byla  devochka. 

Zhili-byli  starik  so  stanikhoy. 

Zhit'  po-svoysmu. 

Zhlteyskoye  delo. 

Zhivaya  gUna. 

Zhivaya  raduga. 

Zhivite  V  radoati. 

Zhiviye  i  myortviye. 

Zhivoy  trup. 

Zhivoy  trup. 

Zhivyot  takoy  paren'. 

Zhizn'  i  smart'  Ferdinanda  Lyuaa. 

Zhizn'  mojra — armiya. 

Zhizn'  na  grasBhoy  zemlye. 

Zhizn'  po  Tiaiitu. 

Zhizn'  poale  smerti. 

Zhizn'  prekrasna. 

Zhizn'  proshla  mimo. 

Zhizn'  s  nachala. 

Zhizn'  odna... 

Zhrebiy. 

Zhukovskyi. 

Zhuravl'  v  nebe. 

Zhuravushka. 

Zhumalist. 

Zigzag  udachi. 

Zimnyaya  skazka. 

Zimnyaya  vishnaya. 

Zimniy  vecher  v  Cagrakh. 

Zlovradnoye  voskreaenye. 

Zloy  dukh  Yambuya. 


Zmeyelov. 

Znamenitiy  i  iskusneishiy  Matvey 

Kazakov. 
Zodchiy  Moskvy  Osip  Bove. 
Zolotaya  rechka. 
Zolotijre  vorota. 
Zolotiye  yabloki. 
Zoloto. 
Zolotoy  dom. 
Ziolotoy  eshelon. 
Zolotoy  klyuchik. 
Zolotoy  telyonok. 
Zolotoye  ozero. 
Zolushka. 

Zontik  dlya  novobrachnykh. 
ZoriParizha. 
Zoya. 

Zudov.  vy  uvolenil 
Zvezda  ekrana. 

Zvezda  i  smmt'  iGioakina  Murieti. 
Zvezda  nadezhdy. 
Zvezda  plenitel'nogo  schastya. 
Zvezdopad. 

Zvonyat,  otkroite  dver'I 
Zvyozdniy  inspektor. 
Zvyozdniy  mal. 
Zvyozdy  i  soldaty. 
Zvyozdy  ne  gasnut 
Zvyozdy  vstrechayutsya  v  Moakve. 
Rolnikaite,  Maria. 

Ya  dolzhna  rasskazat 
Schirmer  (C).  Inc. 
24  preludes  and  fugues  for  piano  in  4 

volumes  (Vol.1). 
24  preludes  and  fugiies  for  piano  in  4 

volumes  (Vol.  2). 
24  preludes  and  fugues  for  piano  in  4 

volumes  (Vol.  3). 
24  preludes  and  fugues  for  piano  in  4 

volumes  (Vol.  4). 
Colas  breugnon. 

Concerto  for  violin  and  orchestra. 
Fifteen  years,  young  pioneer  song  for 

the  15th  anniversary  of  the. 
First  cello  concerto  in  G  minor,  op. 

49. 
Requiem,  op.  72  for  soloists,  mixed 

chorus,  children's  chorus  and 

symphony  orchestra. 
Rhapaodie  romaine  op.  11.  no.  1  en  la 

majeur  (chamber  music  -  strings 

and  piano). 
Rhapsodie  romaine  op.  11.  no.  1  en  la 

majeur. 
Second  cello  concerto  in  C  major,  op. 

77. 
Sonata  for  solo  violin,  op.  115  (1947). 
Sonata  en  fa  diese  mineur.  op.  24.  no. 

1, 
Suite,  for  symphony  orchestra  from 

the  ballet  golden  wheat-ears.  op. 

28a. 
S3rmphony  no.  3  for  chamber 

orchestra. 
Tares'  family,  op.  47. 
Ten  sonnets  by  Shakespeare  for  voice 

and  piano,  op.  52. 
Third  symphony  (requiem)  in  b-flat 

minor,  for  symphony  orchestra  and 
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chorus,  op.  22. 
Three  songs  of  revolutionary  Cuba, 

op.  73.  for  voice  and  piano. 
Trio  pour  clarinette.  violon  et  piano. 
Serraillier.  Anne. 
Ahmet  the  woodseller. 
The  ballad  of  Saint  Simeon. 
Beowulf  the  warrior. 
The  Bishop  and  the  Devil. 
The  challenge  of  the  Green  Knight 
Chaucer  and  his  world. 
The  clashing  rocks. 
Creatures. 
The  crooked  man. 
The  enchanted  island. 
A  SeJI  from  the  sky:  the  story  of 

Daedalus. 
Firstfoot 

Flight  to  adventure. 
Fiorina  and  the  wild  bird. 
The  Franklin's  tale. 
Going  steady. 
The  Gorgon's  head. 
Havelok  the  Dane. 
Heracles  the  strong. 
The  ivory  horn. 
Mariu>'s  wedding. 
The  mouse  in  the  wainscot. 
My  kitten  (Miss  Tibbies). 
A  pride  of  lions. 
A  puffin  quartet  of  poets. 
Robin  and  his  merry  men. 
Robin  in  the  greenwood. 
Suppose  you  met  a  witch. 
The  tale  of  the  three  landlubbers. 
There's  no  escape. 
The  turtle  drum. 
Two  rhymes. 
The  way  of  danger. 
SGGC.  SEE  Cogelda,  SGGC  &  Cine 

Phonic. 
Succession  Picasso. 
"Pour  toi".  poerae  pour  Maya. 
Les  amants  de  la  rue. 
Animal  form  jug  with  handle  and  four 

feet  35  X  1  X  30  cm. 
Animal  form  vase  with  hnnrfling  and 

height  36  cm. 
Another  version  of  above. 
The  architect's  table. 
L'  arene  (etude  pour  le  rideu  du  ballet 

"he  tricome"). 
Ariequin  assis  (le  peintre  Jacinto. 

Salvado). 
Arrastre.  Black  decoration  on  ochre 

earthenware,  diameter  42  cm. 
Arrastre.  Polychrome  decoration  on 

white  earthenware,  diameter  42  cm. 
L'  arroeoir  fleuri. 
At  work. 

L'  atelier  de  "La  Califbmie"  a  Cannes. 
L'  atelier. 

Au  "Lapin  Agile"  (wlequin  au  verre). 
L'  auhade  (nu  allongaavec 

musicienne). 
L'  auhade. 
Aubergine  and  knife  on  a  tartan 

ground.  31  x  38.5  cm. 
Autoportrait  "yo  licasso." 


Autoportrait  (tete). 
Autoportrait  a  la  palette. 
Autoportrait  aux  cheveux  courts. 
Autoportrait  en  gentilhomme  du 

XVnie  siecle. 
Autoportrait  mal  coiffs. 
Autoportrait 
Autour  de  chef-d'oeuvre  inccmnu: 

peintre.  modele.  couple  et  deux 

peintres,  1(e)  etat 
Autour  de  chef-d'oeuvre  inconnu: 

peintre.  modele,  couple  et  deux 

peintres.  IV(e)  etat 
Baboon  and  young. 
Bacchanale. 
La  bale  de  Cannes. 
Les  baigneurs  (la  plongeuse.  I'homme 

aux  mains  jointes.  I'homme  fontain, 

I'en&nt,  la  femme  aux  bras  ecartes, 

lej. 
Baigneurs  sur  la  plage  de  la  Garoupe. 
Baigneuse  assise  au  bord  de  la  mer. 
Baigneuse  debout 
Baigneuse. 

Baigneuses  au  ballon  UL 
Baigneuses  au  ballon. 
Ba^neuses  ouvrant  une  cabine. 
Baigneuses  sur  la  plage. 
Les  baigneuses. 
Lebaiser. 
Banderillas.  Black  decoration  on 

ochre  earthenware,  diameter  42  cm. 
Banderillas.  Polychrome  decoration 

on  white  earthenware,  diameter  42 

cm. 
Bather  and  cabin. 
Bather  with  beach  baU. 
Bathers  in  a  forest 
Bearded  face.  White  earthmware, 

diameter  24  cm. 
Bearded  faun. 

Bethsabee  (d'apres  Rembrandt). 
Bird  and  flowers,  32  x  38  cm. 
Bird.  White  earthenware,  20  x  28  cm. 
Black  mask,  diameter  31  cm. 
Black  owl  roosting,  diameter  42.5  cm. 
Black  pudding  and  eggs.  31  x  37  cm. 
El  Bobo  (d'apres  Velazquez  et 

Murillo). 
Bouquet  with  apple.  White 

earthenware,  diameter  24  cm. 
Bouteille  d'Anis  del  Mondo  et 

compotier  avec  g^ppe  de  raisin. 
Bouteille  de  Bass,  verre  et  journal. 
Bouteille  de  Pernod  et  verre. 
Bouteille  de  Vieux  Marc,  verre  et 

journal. 
Bouteille  sur  une  table. 
Brooding  woman. 
Brown  bfrd  on  a  green  ground,  32  x 

38.5  cm. 
Le  buffet  du  Catalan. 
Bull  on  beige  ground  31  x  38.5  cm. 
Bull  on  pink  earth  ground.  37  x  23  x 

37  cm. 
Bull's  head.  White  earthenware. 

diameter  42  cm. 
Bull. 
Bullfight  scene.  Banderilleros  on  light 


colored  ground.  31  x  38.5  cm. 
Bidlfight  scene.  Picador  on  blue 

ground.  31  x  38.5  cm. 
Bullfight  scene.  Picador  on  beige 

ground.  31  x  38.5  cm. 
Bullfight  scene.  Picador  on  grey 

ground,  31  x  38.5  cm. 
Bullfight  scene.  Picador  on  green 

ground.  31  x  38.5  cm. 
Bullfight,  diameter  15.5  cm. 
Bullfighting  scenes.  20  x  39  x  4  cm. 
Bust  of  a  woman,  26.5  x  22.5  cm. 
Buste  (etude  pour  "Les  demoiselles 

d'Avignon"). 
Buste  de  fenmie  a  la  chaise.  11(e)  etat. 
Buste  de  femme  a  la  chaise,  IX(e)  etat 
Buste  de  fenune  a  la  chaise,  Vn(e) 

etat 
Buste  de  fenune  au  bouquet 

(Fernanda). 
Buste  de  femme  ou  de  marin,  etude 

pour  "Les  demoiselles  d'Avignon." 
Buste  de  femme. 
Busts  of  women  in  matt  paint  25  x  14 

cm. 
Cafe  a  Royan  (Le  cafe). 
Card  player. 
Camet  de  Cannes. 
Camet  no  3,  chienne  allaitant  les 

petiU  (Pricka). 
Camet  no  3,  etude  d'ensemble  a  deux 

personnages:  I'etudiant  en 

medecine. 
Camet  no  3,  etude  d'ensemble  a  sept 

personnages:  cinq  demoiselles, 

I'etudiant  en  medecine  et  la  marin. 
Camet  no  3.  etude  d'ensemble  a  six 

personnages:  quatre  demoiselles. 

i'etudiant  en  medecine  et  la  marin. 
Camet  no  3.  etude  d'ensemble  a  un 

personnage:  la  demoiselles 

accroupie  de  dos  a  droite  et  la 

nature  morte. 
Camet  no  3.  etude  pour  I'etudiant  en 

medecine:  homme  de  profit  au  bras 

leve,  teiumt  un  crane. 
Camet  no  3.  etude  pour  la  demoiselle 

accroupie  de  dos.  a  droite:  nu  assis. 

jambes  ecartees. 
Cunet  no  3,  etude  pour  la  dmnoiselle 

assise  de  fece:  nu  assis,  jambaa 

croisees.  .». 

Camet  no  3,  etude  pour  la  demoiselle 

aux  bras  levesL  buste  de  nu  aux  bras 

laves. 
Camet  no  3.  etude  pour  la  demoiselle 

debout  a  droite:  nu  de  profvil 

ecartant  un  rideau  (a  I'envers). 
Camet  no  3.  etude  pour  la  demoiselle 

drixnit  a  droite  (?)  tete  de  profil  (a 

I'envers). 
Camet  no  3.  etude  pour  la  demoiselle 

debout  derriere. 
Camet  no  3.  etude  pour  la  demoiselle 

accroupie  de  dos,  a  droite:  nu  assis. 
Camet  no  3,  etude  pour  la  nature 

morte:  bouquet  de  fleurs  dans  tm 

vase  et  tranche  de  pasteque. 
Camet  no  3,  etude  pour  la  nature 
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morte:  fleura. 
Camet  do  3.  etude  pour  la  nature 

morte:  fruits  dans  une  coupe. 
Camet  no  3.  etude  poiu  la  nature 

morte:  vase. 
Camet  no  3,  etude  pour  la  nature 

morte:  tranches  de  (MSteque  sur  un 

plat. 
Camet  no  4,  etude  pour  "Lea 

demoiselles  d'Avignon." 
Camet  no  86.  dessin  d'apres  le  chef- 
d'oeuvre  inconnu:  quatre  etudes  de 

guitare. 
Le  celestine. 
Centaurs  fighting  and  taun  pluyiag 

pipes.  59  X  33  cm. 
Centaurs  fighting,  on  a  cream  ground, 

31  X  38.5  cm. 
La  chaise. 

Le  chandail  jaune  (Dora  Maar). 
The  Chamel  house. 
Lechamier. 

Chat  saisissant  un  oiseau. 
Chevre. 
Lachouette. 
Circus  scene,  height  35  cm.,  diameter 

at  base  10  cm. 
Circiis  scenes.  35  x  18  cm. 
Claude  a  la  balle. 
Claude  dessinant.  Francoise  et 

Paloma. 
Claude  ecrivant 
Cliche  Kahnweiler,  guitare,  clarinette 

et  bouteille  de  Bass,  Vll(e)  eUt 
Cogida.  Black  decoration  on  ochre 

earthenware,  diameter  42  cm. 
La  coiffure. 

Coloured  variant  on  no.  62. 
Combat  de  taureaux  et  chevaux. 
Composition  au  papillon. 
Composition. 
Compotiar  aux  fruits  et  au  pain  sur 

une  table. 
Corrida:  la  mort  de  la  femme  torero. 
Couple  a  Toiseau. 
Couple  dans  un  pre. 
Couple. 
Le  couple. 

Course  de  taureaux  (corrida). 
Course  de  taureaux  et  pigeons. 
Course  de  taureaux:  la  mort  du  torero. 
Crane  de  chevre,  bouteille  et  bougie. 
Ctmtt,  oursins  et  lampe  sur  une  table. 
Ckowned  female  head.  Ochre 

earthenware,  33  x  25  cm. 
La  crucifixion. 
Cubist  &ce.  White  earthenware, 

diameter  42  cm. 
La  cuisine,  n(e)  version. 
La  cuisine. 
Danae,  IV(e)  etat 

La  danse  aux  voiles  (no  a  la  dtaparie). 
La  danse  villageoise. 
La  danse. 

Etanseuse  naine  (la  nana). 
Dark  Neptime.  Ochre  earthenware 

21.5  X  21.5  cm. 
David  et  Bethsabee  (d'apres  Lucas 

Cranach)  11(e)  staL 


Decorated  with  faces.  Height  61  cm., 

diameter  at  base  16  cm. 
Decoration  based  on  bullfightllig 

themes,  done  in  April  of  1953. 

Diameter  16  cm.  (min.)  and  17.6 

cm.  (max.). 
Decoration  painted  on  patinated 

ground,  29.5  x  24  cm. 
Decoration  painted  on  patinated 

ground,  40  x  23.5  cm. 
Le  dejeuner  sur  I'herbe  (d'apres 

MaiMrt). 
Le  dejeuner  sur  I'herbe:  fismme  assise. 
Le  dejeuner  sur  I'herbe:  femoM  assise 

(verso). 
Le  defeuner  sur  I'hefbe:  femme  au 

bain. 
Le  dejeuner  sur  I'herbe:  homme  assis 

accoude. 
Les  demoiselles  au  bord  de  la  sein 

(d'apre  Courbet). 
Lea  demoiseUes  d'Avignon. 
Las  deux  amies. 
Deux  fsmmes  counnt  sur  la  plage  (La 

coune). 
Deuxfiainmes  nues. 
Deux  figures  sur  la  plage. 
Deux  nus  (le  dejetiner  sur  rheihe). 
Le  divan  japonais. 

Dove  on  bed  of  straw,  32.5  x  38.5  cm. 
La  dryade  (nu  dans  la  foret). 
En  pensant  a  Goya:  fammes  en  prison. 
L'  enfant  aux  Colomes. 
En&nt  jouant  avec  un  camion. 
L'  enlevement  des  Sabines  (d'apres 

David). 
L'  Enterrement  du  Comte  d'Oigaz 

d'apres  Picasso,  ni(e)  etat  b. 
Erotic  scene.  16.5  x  19  cm. 
Erotic  scene. 
Estocada.  Black  decoration  on  ochre 

earthenware,  diameter  42  cm. 
Estocada.  Polychrome  decoration  on 

white  earthenware,  diameter  42  cm. 
Etreintell. 
Etude  d'apres  un  model  en  platre 

(torse  de  Belvedere). 
Etude  pour  "Autoportrait  a  la 

palette." 
Etude  pour  "Camaval  au  bistrot" 
Etude  pour  "Guernica":  main  de 

gueirier  avec  epee  brisee. 
Etude  pour  "Guwnica":  mere  avec 

enfuit  mort 
Etude  pour  "Guernica":  tete  de 

cheirsl. 
Etude  pour  "Guemica":  tete  de  fianune 

en  pleurs. 
Etude  pour  "L'homme  au  mouton." 
Etude  pour  "La  foie  de  vivre" 

(triptyque). 
Etude  pour  "Le  dejeuner  sur  rherbe" 

d'apres  Manet. 
Etude  pour  "Le  damoiaelles 

d'Avignon." 
Etude  pour  "Les  demoisillea 

d'Avignon." 
Etude  pour  "Tete  de  femme" 

(Fernanda). 


Etude  pour  le  rideau  de  scene  du  "14 

Juillet"  de  Romain  Rolland. 
Etude  pour  une  sculpture  ceremique. 
Etudes. 
Evocation  (enterrement  de 

Casagemas). 
Face  framed  in  a  square.  White 

earthenware,  diameter  42  cm. 
Face  in  thick  relief.  White 

earthenware,  diameter  42  cm. 
Face  on  grid.  White  earthenware, 

diameter  42  cm. 
Face  painted  in  relief  on  blue  ground, 

31  x  36.5  cm. 
Face  surrounded  by  ringlets.  Ochre 

earthenware,  21.5  x  21.5  cm. 
Face  surrounded  by  ringlets.  Ochre 

earthenware.  31  x  31  cm. 
Face  with  green  noae.  Ochre 

earthenware,  21.5  x  21.5  cm. 
Face  with  leavea.  White  earthenware, 

diameter  42  cm. 
Face  with  lowered  eyes.  Decoration 

decoration  in  relief.  31  x  38.5  cm. 
Face  with  round  noae  and  fcnir 

potter's  marics  on  ochre 

earthenware,  31.5  x  27  cm. 
Face  with  slanting  featiires.  Ochre 

earthenware  21.5  x  21.5  cm. 
Face  with  slanting  features.  Ochre 

earthenware,  21.5  x  21.5  cm. 
Face  with  tie.  White  earthenware. 

diameter  25  cm. 
Face.  14  X 13  cm. 
Face,  IS  x  15  cm. 
Face,  height  13  cm. 
Face,  height  19  cm. 
Face. 

Fandlle  d'acrobates  avec  singe. 
La  famille  de  saltimbanques  (les 

bateleurs). 
La  fismille. 

Faun's  head  38  x  34  cm. 
Faun's  heed  with  broad  strokes  on  a 

beige  ground.  38.5  x  31  cm. 
Faun's  head,  38  x  38  cm. 
Faun's  head.  39  x  32  cm. 
Faun.  White  earthenware,  diameter  42 

cm. 
Faune  devoilant  une  fismme.  VI(e) 

etat 
Faune,  cheval  et  oiseau. 
Fauns  rf»nring  on  an  ivory  ground.  37 

X38.5  cm. 
Female  nude,  height  35.5  cm. 
Femme  a  I'artichaut 
Femme  a  1 'enfant. 
Femme  a  I'eventail. 
Le  femme  a  I'orange  ou  le  femme  a  la 

pomme. 
Femme  a  la  bougie,  combat  entra 

taureau  et  cheval. 
Femme  a  la  comeille. 
Femme  a  la  voiture  d 'enfant  (La 

femme  a  la  poussette). 
Femme  assise  (Marie-Thereaa  Walter). 
Femme  assise  dans  un  feuteuil  rouge. 
Femme  assise  dans  un  fsuteuil. 
Femme  assise. 
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Femme  au  corsage  bleu  (Dora  Maar). 
Femme  au  costume  ture  dans  un 

fauteulL 
Femme  au  drape. 
Femme  au  buteuil  rouge. 
Femme  au  fauillage. 
Le  femme  au  jardin. 
Le  femme  au  stylet 
Fenune  aux  bras  ecartes. 
Femme  avec  eventail  (apres  le  bal). 
Femme  debout 
Femme  en  pleurs. 
Femme  enceinte. 
Femme  lancant  une  pierre. 
Femme  nue  a  la  chaise  a  bascule. 
Femme  nue  au  bonnet  turc. 
Femme  nue  couchee  sur  un  divan 

bleu. 
Femme  nue  couchee. 
Femme  nue  dans  un  jardin. 
Fenune  nue  sous  im  pin. 
Fenune  nue,  etude  pour  "Les 

donoiselles  d'Avignon." 
Femme  portent  un  enfant 
Le  femme  qui  pleura.  I(er)  etat 
Le  famme  qui  pleure.  VII(e)  etat 
Le  famme  qui  pleure. 
Femme  se  coiSant. 
Femme  se  lavant  le  pied. 
La  fenune-fleur. 
Femme-vase. 
Femme. 

Femmes  a  leur  toilette. 
Les  femmes  d'Alger  (d'apres 

Delacroix). 
Femmes  d'Alger  (d'apres  Delacroix). 

I(er)  eUt 
La  fenetre  d'atelier. 
Figure  (piaquette  potir  un  monument 

d'Apollinaire). 
Figure  et  profil. 
Figure  witii  curves  and  eight  potter's 

marks  on  ochre  earthenware.  31.5  x 

27cnL 
Hgure. 
Figures  and  heads  in  relief  on  pink 

earthenware.  Four  different  aides. 
Figures  au  bord  de  la  mer. 
Fillette  a  la  boule. 
La  fillette  aux  pieds  nus. 
Fish  and  birds.  White  earthenware. 

height  51  cm.,  diameter  at  bulge  50 

cm. 
Fish  in  profile.  White  earthenware,  25 

X  33  cm.  Original  print  Edition. 
Fish  in  relief.  31  x  31  cm. 
Floral  decoration  in  black  and  ivory 

on  patinated  grotmd,.60  x  30  cm. 
La  flute  de  Pan. 
Footballeur. 
Forme  feminine. 
Lefou. 
Four  elements  in  the  form  of  a  bird, 

71  X 18  X  35  cm. 
Francoise  au  bandeau. 
Fruit  dish. 
Fmnee  a  Vallauris. 
Le  geunon  et  son  petit 
Girl  before  a  mirror. 


Girl  with  a-mandolin. 

Glass  of  abainth. 

Glass  under  lamp.  Ochre  earthenware, 

height  33  cm. 
Glass,  guitar  and  bottie. 
Goat  skull  and  bottle. 
Goafs  head  in  profile,  31  x  51  cm. 
Goat's  head  in  profile,  diameter  40.5 

cm. 
Goat,  diameter  26.2  cm. 
Grand  nature  morte  au  gueridcm. 
(kand  nu  au  feuteuil  rouge, 
(kand  nu. 
Grand  plat  rond  en  terre  cuite.  decor 

un  poisson  en  relief. 
Oana  profil. 
Qrand  vase  a  col  etxangle  en  terre 

cuite,  feune,  musiciens  et  fenmies. 
&and  vase  a  col  etrangle  en  terre 

cuite,  decor  bikini  jaune. 
La  grande  corrida,  avec  femme  torero. 
Ckem  floral  motife  and  white  emunel, 

24  X 10  cm. 
Green  still  life. 
Lagrue. 

La  guenon  et  son  petit 
Guonica. 
La  guerre. 

Guulaume  Apollinaire  en  artilleur. 
Guillaume  Apollinaire  et  Max  Jacob. 
Guitar. 

Guitare  "r*ime  Eva." 
Guitare,  bouteille,  compotier  et  verre 

sur  une  table. 
Guitare. 
La  guitare. 
Hands  on  fish.  Pink  earthenware, 

diameter  31.5  cm. 
Harlequin. 
Head  of  a  bun. 
Head  of  a  sleeping  wranan. 
Head  of  a  warrior. 
Head  of  a  woman. 
Head  of  Marie  Thereae. 
Head  of  the  medical  student 
Head. 

Hibou  sculpte. 
Hollandaise  a  la  coifie  (la  belle 

hollandaise). 
Homme  a  la  guitare.-  «• 
Homme  a  la  pipe  (Le  fiimeur). 
Homme  accoude  sur  une  table. 
Homme  assis  a  I'epee  et  a  la  fleur. 
Homme  au  chapeau. 
L'  homme  au  mouton. 
Homme  debout 

Houses  on  the  hill,  Horta  de  Ebro. 
Incised  bird.  32  X  38  cm. 
Interior  with  a  girl  drawing. 
Jacqueline  a  I'echarpe  noire. 
Jacqueline  assise  avec  son  chat 
Jacqueline  au  chat  assise  dans  un 

feuteuil. 
Jacqueline  dans  I'atelier. 
Jacqueline  en  costiune  ture. 
Jacqueline  in  a  hat.  26.5  x  22.5  cm. 
Jacqueline  in  a  pink  dress.  26.5  x  22.5 

cm. 
Jacqueline  on  russet  background.  26.5 


X  22.5  cm. 

Jacqueline  with  a  grey  bandeau  26.5  x 

22.5  cm. 
Jacquriine  with  long  nad(,  2ttJ  X  22.5 

cm. 
Jagged  fragment  of  brick. 
Jeanne. 

Jeime  fille  assise  dans  un  feuteuil. 
Jeune  fille  devant  un  miroir. 
Jeune  garcon  a  la  langouste. 
Le  jeune  peintre. 
La  joie  de  vivre  (pastorale). 
Jose  Ruiz  Blasco.  pare  de  I'aitiate. 
Joueur  de  guitare. 
Joueurs  de  ballon  sur  la  plage. 
Jug  decorated  with  a  goat  and  a  piper 

in  matt  patina.  25  x  13  cm. 
Jug  decorated  with  figures  dancing  the 

sardana,  height  22.9  cm.,  diameter 

at  base  11  cm. 
Jug  with  handle  hei^t  31.5  cm.. 

diameter  at  baae  12  cm. 
Kid.  decoration  p«<nf«H  in  engobe.  32 

X 15  X  28  cm. 
The  kitchen. 
Lady  wearing  mantilla.  47  x  11.5  x  7 

cm. 
Lampe  aux  perroquets  bleus. 
Lance-thrust,  diameter  38  cm. 
Landscap>e  decoration  height  31.5  cm., 

diametn  at  base  12.5. 
Landscape,  height  31  cm. 
Landscape. 
Large  bird  with  two  handles 

decorated  with  superimposed  faces. 

49  X  30  X  33  cm. 
Le  lectiue  de  la  tettre. 
Le  lecture. 
Ma  jolie. 
Ma  jolie:  guitare.  bouteille  de  bass. 

grappa  de  raisin  et  verre. 
Mademoiselle  Leonie  sur  une  chaiae 

longue,  IV(e)  etat 
Maisonnette  dans  un  jardin 

(maisonnette  et  arbres). 
Maisons  sur  la  coUine  (Horta  de  Ebro). 
Man  with  a  guitar. 
Man  with  a  hat 

Man  with  long  hair,  26.5  x  22.5  cm. 
Man's  head  incised  on  black  ground, 

38.5  X  32  cm. 
Man's  head  with  long  hair.  White 

earthenware,  31  x  31  cm. 
Mandoline  et  clarinette. 
Mandoline  et  guitare. 
Maquette  pour  la  couverture  de 

"Minotaure." 
Marie-Therese  accoudee. 
Marie-Therese  Walter  revant  de 

metamorphoses:  ellememe  et  le 
sciilpteur  buvant  avee  im  jeime 
acteur  jouant  le  r. 
Marmite  a  deux  anses  en  terre  cuite, 

decor  personnages  antiques. 
Marmite-poelon  en  terre  cuite,  decor 

visage-masque. 
Masque  de  femme. 
Masque. 
MasMcre  en  Coree. 
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Matador. 

Matemito. 

Maya  in  a  sailor  suit. 

Meloo  on  a  blue  taftan  ground.  32  x 

M.5cm. 
Laa  manines  (d'apioa  Valaxquax). 
Mara  at  an&nt. 
Matamorphoae  L 
Tbe  mill  at  HorU. 
Minolaura  avaugle  conduit  dans  la 

nuite  par  una  ftllatte  tenant  una 

coiombe  aux  ailas  daployeea. 
Minotaure  bleaae.  chaval  at 

parsonnage. 
Minotaure  carasaant  du  mufla  la  main 

d'une  doimeuse,  n(e)  etat. 
Minotaure  at  juaaant  morte  davant 

una  gfotta  faoa  a  una  )euna  fille  au 

voile. 
Minotaure. 

La  minoCauromacliia,  I(er)  elaL 
La  minotausomachia.  n(e)  etat: 
La  minotaufomacbie,  111(a)  etat 
La  minotauromacbia,  IV(a)  etat 
La  minotauromacbia.  V(e)  etat. 
La  minotauromacbia,  VI(a)  etat 
La  minotauromacbie,  VII(e)  etat 
Lamiroir. 

Mirror  and  dMitiaa. 
La  miaaraiaa  accroupia. 
Las  modistes. 
Monument  aux  Espagnola. 
Monument 
La  mort  de  Casasemas. 
Mottled,  fisb.  White  eartbenwara.  34 

X  41.5  cm.  Several  versions. 

Original  print.  Edition. 
Le  moulin  de  la  Galette. 
Mousquetaire  a  I'epee  assis. 
Mousquetaire  et  amour. 
Musician  assis  (trompettiste). 
KhMJcians  aus  masques. 
Musicians  aux  maiquea. 
Lanageusa. 

Nature  morte  a  la  cbaise  cannae. 
Nature  morta  a  la  tate  de  tauraau. 
Nature  morte  au  picbet  et  aux 

pommes. 
Nature  morta  au  verre  et  couteau  sur 

une  table. 
Nature  morte  avec  crane  de  boeof. 
Nature  morte  devant  une  fanetre  a 

Saint-Rapbael. 
Nature  morte  sous  la  lampe. 
Nature  morte  sur  un  piano  (Cort). 
Nigbt  fisbing  at  Antibea. 
Nocturne  becelonais. 
Nu  coucbe  au  collier. 
Nu  coucbe  et  bomme  jouant  de  la 

guitare. 
Nu  coucbe. 

Nu  dans  I'atalier.  l(er)  etat 
Nu  dans  Patellar.  in(e)  etat 
Nu  debout. 

Nude  seated  on  a  rock. 
L'  ombre. 

One  bandle  and  two  sprouts. 
One  bandle  witb  two  spouts  21  x  24 

xlScm. 


Ouvriaraa  au  travail. 

Owl  incised  on  a  beige  ground.  32  x 

38.5  cm. 
Owl  incised  on  a  brown  ground.  31  x 

36.5  cm. 
Owl's  bead.  Ocbra  aaftiwnwara.  21.5 

X  21.5  cm. 
Owl,  witb  eyea  in  relief,  in  yellow 

sulpbide  glazing.  22  x  12  x  25  cm. 
Painted  (acm,  32  x  38  cm. 
Painted  nudes,  baigbt  34  cm. 
Painter  and  mcxlal. 
Tbe  painter  and  two  models.  27  x  33 

cm. 
La  paix. 

Paloma  endormie. 
Palome  at  leis  tetania. 
Paaa  da  muleta.  Polydirome 

dacoradon  on  white  eaftheBwara, 

diameter  42  cm. 
Pase  de  capa.  Pol3rchrame  decoration 

on  wbite  aartbenware,  diameter  42 

cm. 
Paaa  de  Muleta.  Black  decoration  on 

ocbre  aartbenware,  diameter  42  cm. 
Paseo.  Black  decoration  on  ocbra 

aartbenware,  diameter  42  cm. 
Paaeo.  Polycbrome  decoration  on 

wbite  aartbenware.  dianelar  42  cm. 
Paul  deasinant 
Paul  en  arlaquin. 
Paysage  aux  deux  figuraa. 
Paysage  de  )uan-lea-Pins. 
Paysage. 

Paysages  aux  afficbes. 
Pecbe  de  miot  a  Antibea.  " 
Le  peintre  at  son  modale.  etat  final. 
Le  peintre  et  son  modele. 
Le  peintre  et  le  sculpteur  et  leurs 

modeles. 
Le  petit  picador. 
Petite  cbouette. 
Petite  Ssmme  enceinte. 
Petite  fille  a  la  corde. 
Picador  in  bullring.  32  x  38  cm. 
Picador  incised  in  tbick  relief, 

diameter  24  cm. 
Picador  returning  on  a  blue  ground, 

31  x  38.5  cm. 
Picador  witb  brown-white  decoration. 

diameter  22  cm. 
Picador,  diameter  18  cm. 
Picador,  diameter  42  cm. 
Picador,  incised  and  painted. 

diameter  42  cm. 
Picador.  Black  decoration  on  ocbra 

eartben%vara.  diameter  42  cm. 
Picador.  Polycbrome  decoration  on 

wbite  aartbenware,  diameter  42  cm. 
Picasso,  son  oeuvra  et  son  public.  I(er) 


moyenne,  decor  fleurl  et  nu. 
Picbet,  bougeoir  et  caserole  emaillee. 
Pierreuse,  la  main  siir  rapaule. 
Pierrot  et  arlequin. 
Pierrot 
Pigeon,  icdaed  aad  painted.  13  x  23 


}.  son  oeuvre  et  son  public, 

Vll(er)  etat. 
Picbet  de  forme  zoomorpbe  avec  anse, 

pied,  bee  at  forme  de  tete  d'oiseau 

et  trous  percas  sur  le  dos,  decor  de. 
Picbet  en  terre  cuite  de  taille 

moyenne. 
Picbet  en  terra  cuite  de  taille 


Tbe  pigeon. 

Pipe,  glass,  bottle  of  rum. 

Pipe,  vetra  et  bouteille  de  ihum. 

La  pissexise. 

Plat  en  teire  cuite.  decor  scene 

tauromacbique. 
Plate  witb  still  Ufa. 
Polycbrome  bird,  32  x  38  cm. 
Polycbrome  decoration  witb  womaa 

and  flowers. 
Poljrcbrome  Ck».  32x  38  cm. 
Polycbrome  picaidor.  diameter  24  cm. 
Porlzait  d'Ambroisa  VoUard. 
Portrait  d'Andra  Darain. 
Portrait  d'Er&Satte. 
Portrait  d'Igor  Stravinsky  (d'apra  une 

photonapbie). 
Portrait  dX)lga  (Olgi  pensive). 
Portrait  d'0%s  dans  un  CauteuiL 
Portrait  d'un  peintre  (d'apres  Le 

Greco). 
Portrait  de  Danid-Heiiry  Kabnweilar. 
Portrait  de  Dora  Maar. 
Portrait  de  Francoise  au  corsage  raye. 

X(e)  etat 
Portrait  de  Flancoise. 
Portrait  de  Gertrude  Stein. 
Portrait  de  Jacqueline  Roque  aux 

mains  croisaes. 
Portrait  de  la  mere  de  I'artiste. 
Portrait  de  I^eo  Stain. 
Portrait  de  Marie-Thereaa  Walter. 
Portrait  de  Marie-Thereee  a  la 

guirlande. 
Portrait  de  Maya  avec  sa  poupee. 
Portrait  de  Peibo  Manacb. 
Portrait  de  Seige  Diagbilev  et  d'Alfred 

Selisberg  (d'apres  une 

pbotograpbie). 
Portrait  du  pera  de  I'artuste. 
Pregnant  woman. 
La  Premiere  Communion. 
Priape. 

Pronl  au  chignon  fleuri. 
Profile  of  Jacqueline  on  a  light 

ground.  White  aartbenvrare, 

diameter  18.5  cm. 
Profile  of  Jacqueline.  Wbite 

earthenware,  41.5x41  cm. 
Project  for  a  monument  to  Guillaume 

Apollinaiie. 
Projet  de  costumes  pour  le  ballet  "Le 

Tricome":  un  negre. 
The  rape. 
Repose. 
Lereve. 
Reverie  d'opium:  fiuneur  en  calotte 

papale  decouvrant  le  mystere  de  la 

trinite  dans  les  seins  et  la  coiombe 

d'u. 
Le  rideau  de  "{>arade." 
Russet  and  brown  condor,  39  x  15  x 


F«dMl 
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41  cm. 

La  salle  a  mangn-  a  Vauvenargues. 

Le  salon  de  Picasso  rue  La  Boetie. 

Le  sauvetage  de  la  noyee,  IIL 

Le  sauvetage. 

Science  et  cbarlte. 

Le  sculpteur  et  sa  statue. 

La  sculpteur. 

Sculpture  de  Marie-Thecese.  XXCe) 

etat 
Seated  bather. 
Seated  woman. 
Sept  danaeuses  (d'q)ies  une 
pbotograpbie:  Olga  au  premier 
plan). 
She-goat 

Thesifl^  t  ^1. 

Sleeping  peesants. 
Small  indsed  face.  32  x  38  cm. 
Songs  et  mrasonges  de  Franco  I 
(Sueno  y  mentira  de  Franco  I),  I(er) 
etat 
Songs  et  m«isonges  de  Franco  I 
(Sueno  y  mentira  de  Fkanoo  D,  Il(er) 
elat  ;->-i-.; 

Songs  et  mensonges  de  Fkanco  I 
(Sueno  y  mentira  de  Franco  II).  I(w) 
etat 
Songs  et  mensonges  da  Fkanco  I 
(Sueno  y  mentira  de  Fkanco  fl), 
IV(er)  etat 
Songs  et  mensonges  de  Franco  II 
(Sueno  y  mentira  de  Franco  II), 
V(er)  etat 
Spotted  face,  32  x  38  cm. 
Still  life  "job." 

Still  life  with  candlestick  on  black 
and  white  ground.  32  x  38.5  cm. 
Still  life  with  fruit  and  glass. 
Still  life  witb  glass  and  apple.  32  x 

38.5  cm. 
Still  life  witb  grapes  and  scisson  on 
a  beige  and  brown  ground.  32  x  38.5 
cm. 
Still  life  witb  grapes  on  a  reddish- 
brown  ground.  32  x  38.5  cm. 
Still  life  witb  liqueur  bottie. 
StiU  life  with  red  bull's  heed. 
Still  life  witb  spoon.  White 
earthenware,  33  x  33  cm.  Original 
print  Edition. 
Still  life  witb  tomatoes  on  a  reddish- 
brown  ground,  32  x  38.5  cm. 
The  striped  bodice. 
Student  witb  pipe. 
Studio  in  a  painted  &«me. 
Studio  with  plaster  head. 
The  studio. 
Study  for  two  nudes. 
Sun  (in  pastel  crayon).  33  x  26  cm. 
La  teble. 

Le  teureau,  l[et)  etet 
Le  teureau.  Il(er)  etet 
Le  teureau,  in(er)  etet 
Le  teureau,  IV(er)  etet 
Le  teureau,  IX(er)  etet 
Le  teureau,  V(er)  etet 
Le  teureau,  Vl(er)  etet 
Le  teureau.  VII(er)  etet 


Le  taureau.  VIII(er) 
Le  teureau.  X(«')  etet 
Le  teureau.  XI(er)  etet 
Tenine:  pigeon  aux  petits  pois. 
Tete  d'animal  a  comas. 
Tete  d 'bomme. 
Tete  de  femme  (Fenwnde). 
Tete  de  fanmie  (projet  pour  tm 

monument). 
Tete  de  femme  a  la  resille. 
Tete  de  femrae  et  tete  de  duniette. 
Tete  de  fnnme. 
Tete  de  Guillmmie  i^K)liinaira 

(frontispice  de  le  iwemiere  edition 

d'Alcook). 
Tete  de  teureau  (minotaun). 
Tete  de  tauieau. 
Tete  et  bras  de  platre. 
Tete. 

Theatre:  autour  de  Reiriicandt 
Three  black  fish,  diameter  43  cm. 
Three  fish  hi  black  and  blue,  diameter 

41  cm. 
Three  musiciais. 

Three  women  at  the  spring. 

La  toilette. 

Les  toite  bleus. 

Tomette  en  terre  cutte  nee,  decor 

hibou  (douUe  fece). 
Tomette  bexagonale  en  tern  cuite 

rose,  decor  cbouette  (racto-verso). 
Tortured  fece,  surroooded  by  pakn 

leaves.  White  eerthenwan. 

diameter  42  cm. 
Tortured  bun's  fece.  White 

earthenware,  diametw  42  cm. 
Trois  femmes  a  la  fontaine  (la  aouroe). 
Trois  femmes. 
Les  trois  bollandaises. 
Two  acrobate  witb  a  dog. 
Two  fisb,  incised,  ivory  with  green 

accente.  31  x  38.5  cm. 
Two  fish,  one  blue  and  one  beige,  on 

an  ivory  ground.  31  x  38.5  cm. 
Two  fiisb.  one  reddish-brown  and  one 

Uue,  in  relief.  31  x  38.5  cm. 
Two  fried  eggs  and  a  piece  of  black 

pudding  on  a  grey  ground.  31  x  38.5 

cm. 
Two  nudes. 
Two-handled  vase  height  19.5  cm., 

diameter  at  base  16  cm. 
Une  anatomie:  trois  femmes.  VIIL 
Une  anatomie:  trois  femmes.  X. 
L'  usine  a  Horte  de  Ebro. 
Variation  d'apres  "Les  Menines"  de 

Velazquez:  Isabel  de  Velasco,  Maria 

BaiboU.  Nicolasico  Pertusato  et  le 

cbi. 
Variation  d'apres  "Les  Menines"  de 

Velazquez:  Isabel  de  Velasco. 
Variation  d'apres  "Les  Menines"  de 

Velazquez:  I'infente  Margarite 

Maria. 
Variation  d'apree  "Les  Menines"  de 

Velazques:  les  pigeons. 
Variation  d'apres  "Les  Menines"  de 

Velazquez:  vue  d'enaemble. 
Variation  sur  "Le  dejeimer  sur 


lliertw"  de  Manet  plateau  du  fond 
tire  en  bleu  gris. 
Variation  sur  "Le  deyeunar  sur 
rhearbe"  de  Manet,  superposition 
des  plateaux. 
Vase  a  pieds  et  deux  anses  en  tern 
cuite:  h«M"Tntt  a  col  casse  paint  sur 
uncote. 
Vase  decorated  with  braskstrokes.  24 

x28cm. 
Vase  ventru  en  terra  cuite  a  pans 

coupes  avec  deux  ■sees. 
Vase  witii  goats  height  23  caa.. 
diameter  at  top  12  cm.,  diameter  at 
bulge  20  cm. 
Vase  with  three  marics  24.5  x  28  cm. 
Vaae-finnme. 
Le  verre  d'abainthe. 
Vem  et  des. 
Verre  et  journal. 
Vem.  pipe,  esde  tnfle  et  de. 
La  vem. 
Uvie. 

La  vieux  guitariste  aveu^. 
Violin  and  grqies. 
Violon"|oUeEva." 
Viofon.  vem.  pipe  etencriar. 
Violon. 

>^sage  aux  deux  prailb. 
Visage  de  Marie-Tberese  Walter. 
Vive  la  France. 

Vue  sur  le  monument  da  Cofomb. 
Watermelon  with  knife  and  fork.  30  x 

37  cm. 
Wbite  earthenware.  32  x  38.5  cm. 
White  earthenware,  diunetsr  42  cm. 
Wbite  earthenware,  bei^  38  cm., 
diameter  at  the  top  lO  cm.,  diameter 
at  tbe  biilge  45  cm. 
Woman  by  a  window. 
Woman  in  a  chair. 
Woman  in  ivory  and  Ivown  midar- 

glaze.  35  X 11  X 11  cm. 
Wmnan  with  a  flowoed  bat 
Woman  vnth  a  long  neck  in  pink  and 

black  clay,  28  x  9  cm. 
Woman  witb  a  mandolin. 
Woman  with  amphora,  emgobe 
decoration  on  natural  grmmd.  45  x 
32  X 14  cm. 
Woman  with  flowered  bat  Ocbra 

earthenware,  33  x  25  cm. 
WcHnan's  feoe  and  five  potter's  marics 
on  ocbre  earthenware,  31.5  x  27  cm. 
Woman's  fece,  22  x  12  x  8  cm. 
Woman's  head  32  x  38  cm. 
Woman's  head  paioted.  Variation  on 

No.  190. 
Woman's  head,  painted,  height  24 

cm.,  total  width  19  cm. 
Woman's  head. 
Woman,  29  x  9  x  7  cm. 
Woman,  engobe  decoration  under 
beige-brown  glaze,  30  x  13  x  13  cm. 
Tamaris,  Cine. 

Les  parapluies  de  Cherbourg. 
TaurusFilm.  GmbH  &  Qmtpany  (a  Kirch 
Gruppe  Company). 
Die  Abenteuer  des  Ckafen  Bobby. 
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Ach  Eson. 

Der  Adler  vom  Vebatal. 

Adolphe  ou  Tags  tendra. 

Les  adventures  de  RtbU  Jacob. 

Agent  505-Todea{alle  Beirut. 

AUe  Menachen  werden  Brueder. 

Alle  Tage  ist  kein  Sonntag. 

Allotiia. 

Alnune  (1930). 

Alxaune  (1952). 

Ala  ich  noch  ein  Waldbauembub  war. 

Alt  Heidelberg. 

Der  alte  und  der  jimge  Koenig. 

Alter  Kabn  und  funge  Liebe. 

Am  Brunnen  vor  dem  Tore. 

Amid  per  la  pelle. 

An  einem  Freitag  in  Laa  Vegpa. 

Der  Angriff. 

Anna. 

Ansichten  eines  Clowna.  ' 

Die  Antwoit  kennt  nur  der  Wind. 

Aaaaaaino  made  in  Italy. 

Auf  der  Reeperbahn  nacbta  um  balb 

eina  (1954). 
Auf  der  Reeperbabn  nacbta  um  balb 

eina  (1969). 
Aua  einem  deutscben  Laben. 
Banktresor  713. 
Baraka  aur  X  13. 
Die  Beine  von  Dolorea. 
Daa  Bekenntnia  der  Ina  Kabr. 
Bekenntniaae  dea  Hocbataplevs  Felix 

Kiull. 
Bel  Ami. 
Bellissima. 

Berlin-AlexanderpUtz. 
Der  Bettelatudent. 
Bie  der  blonden  Katbrein. 
Bis  zum  Ende  aller  Tage. 
Bia  xxa  bitteren  Neige. 
Blaue  Jiings. 
Bobby  Dodd  greift  ein. 
Tbe  Bolsboi  ballet. 
Die  Bruecke. 
Buddenbrooka.  Teil  1. 
Buddenbrooka,  Teil  2. 
Buddenbrooka. 
Canaria. 

La  cairoza  d'oro. 
n  caatello  dei  morti  vivi. 
Cbarley's  Tante  (1955). 
Cbarley's  Tante  (1963). 
Die  Cbristel  von  der  Poat. 
Die  Cxardaafiierstin. 
Die  Deutacbmeister. 
Die  Diamantenboelle  am  Mekong. 
Doktor  Paustua. 
Das  Donkosakenlied. 
Daa  doppelte  Lottcben. 
Dort  oben,  wo  die  Alpen  glueb'n. 
Dr.  med.  Hiob  Fraetoriua. 
Drei  Mann  in  einem  Boot. 
Die  drei  von  der  Tankstelle. 
Die  Dreigroscbenoper. 
Das  Dreimaederlbaus. 
Duell  vor  Sonnenuntergang. 
Dynamit  in  gruener  Seide. 
Ecbappement  Ubre. 
Ecbo  der  Berge. 


Der  EdelweiariuMnig. 

Ebeinatitut  Aurora. 

Einer  von  una  beiden. 

Einmal  nocb  die  Heimat  aeb'n. 

Der  eiseme  Gustav.         <- 

Die  Elixiere  des  Teufels. 

Emil  und  die  Detaktive  (1931). 

Bmil  und  die  Detaktive  (1964). 

Ein  Engel  auf  Erden. 

Das  Erbe  von  B|oemdal. 

Ercole  al  centro  della  terra. 

Ercole  alia  conquista  di  Atlantide. 

EriiuMnmgen  an  die  Zukunft. 

Eroica. 

Erotica. 

Erotik  im  Buero— Waa  jeder 

Peraonalcbef  gem  vencbwaigt 
Ea. 

Fauat 

Ferien  vom  icb. 
n  figlio  dello  sceicco. 
Die  Fiscberin  vom  Bodenaee. 
Die  Fledermaus. 
Das  Qiegende  Klasaenrimmer. 
Flotte  Blester  auf  der  ScbulbanL 
Der  Flucb  dea  scbvranen  Rubin. 
Flucbtweg  St.  Pauli — Groaaalarm  fuer 

die  Davidswacbe. 
Die  Fluaspiratm  vom  MiaaiaaippL 
Foebn. 

Die  Foerstercbriatel. 
Foersterlieael. 
Freddy  und  der  Millionaer. 
Freddy  unter  fremden  StenMD. 
Der  froeblicbe  Wanderer. 
Der  Fruebreifian-Repart. 
Der  Fucbs  von  Paria. 
Fuenf  vor  12  in  Caraf»s. 
Gewitter  im  Mai. 
Gitanen  klingen  leiae  durcb  die 

Nacbt. 
Die  glaeaeme  Zelle. 
Der  Glockengiesaer  von  Tirol. 
Gluecklicbe  Reise. 
Die  Goldsucher  von  Arkanaaa. 
Gott  scbuetzt  die  Liebenden. 
Graefin  Mariza. 
Graf  Bobby,  der  Schrecken  dea  wilden 

Weatens. 
Le  grain  de  sable. 
La  grande  sauterelle. 
0  grande  silenzio. 
Gruen  ist  die  Heidi  (1951). 
Gruen  ist  die  Heidi  (1972). 
Gniss  und  Kuss  vem  Tegemaae. 
Guardie  e  ladri. 
Guerre  secrete. 
Gustav  Adolf  a  page. 
Das  baben  die  Maedcben  gem. 
El  Hakim. 
Der  Hauptmann  von  Koepenick 

(1931). 
Der  Hauptmann  von  Koepenick 

(1956). 
Das  Haus  in  Montevideo. 
Heidelbeiger  Romanze. 
Heidi. 

Heimat-Deine  Lieder. 
Heimatland. 


Heimatlos. 

Heint)»— Ein  Herz  gebt  i.uf  Reiaan. 

Heintfe — Einmal  w&d  Sonne  wieder 

scbeinen. 
Heintje— Mein  beater  Freund. 
Heiase  Braeute  auf  der  Scbubank.. 
Heisaer  Hafan  Hongkong. 
Heirenpartie. 

Herrlicbe  Zeiten  im  Spaaaart 
Im  weiaaen  Roeaal  (1960). 
Daa  indiscbe  Grabmal  (1938). 
Dea  indiacbe  Grabmal  (1059). 
Die  )ungen  Tiger  von  Hongkong. 
Kaept'n  Bay-Bay. 
Kaiaerjaeger. 

Wie  einst  Lili  Marleen  (1956). 
Teledis  Company,  Ltd. 
A  mirage  de  Rome.  j 

A  Veniae  una  nuit 
Accrocba  coaur. 
L'  afEaire  des  poiaona. 
L'  alibi. 

Allamagne  annee  zero. 
Andalouaie. 

Annette  et  la  dame  blonde. 
Aux  deux  colombea. 
Bataille  de  Frmca  (1939-1040). 
Belle  de  Cadix. 
Belles  mais  pauvras. 
Le  ble  en  berbe. 
Bonaoir  Paria,  Bon)our  I*amour. 
Un  calner  de  bal. 
Capricea. 

La  cavalcade  daa  beurea. 
Cacile  est  morte. 
Cette  vieille  canaille. 
Cinderella. 

Comma  un  cbeveu  aur  la  aoupe. 
Crime  et  cbatimant 
Un  dejeuner  de  soleil. 
Le  demier  des  size. 
Le  demier  sou. 

Les  demiers  fours  ate  PcMmpei. 
Destineea. 
Les  deu  orpbelines. 
Deux  bommas  dans  Manhattan. 
Diabolique  Docteur  Z. 
Le  dialogue  dea  Carmelites. 
Dossier  noir. 
Douce. 

Du  mouron  pour  les  petits  oiaeaux. 
Fabiola  (2  epoquea). 
Fauaae  maitreaaa. 
La  ferme  au  loups. 
Francois  Villon. 
Gibraltar. 
Le  grand  (eu. 
Guerre  secrete. 
Les  guerriers. 
L'  babit  vert 
Hercule. 

L'  homme  du  jour. 
J'accuse. 

J'etais  une  aventuriare. 
Jaloux  comma  un  tigre. 
Je  cbante. 
Jeanne  ace  bucber. 
Jenny. 
Le  Joueur. 


Katia. 

Lady  Panama. 

Les  lions  sont  lacbes. 

Le  magot  de  Josefa. 

La  main  du  Diable. 

La  maison  du  maltais. 

La  maison  du  silence. 

Mam'zelle  Bonaparte. 

Le  manage  de  cbifibn. 

Les  mauduts. 

La  millieme  fenetre. 

La  minute  de  verite.  < 

Moi  et  les  bommes  de  40  ans. 

MoUenard. 

Mysteres  d'Angkor. 

La  neige  etait  sale. 

Neuf  garcons,  un  coaur. 

Ni  vu  ni  connu. 

Normandie  niemen. 

La  nuit  est  mon  royaume. 

Ob  que  mambo. 

Papa,  maman,  la  bonne,  et  moe. 

Papa,  maman.  ma  fiamme.  et  moL 

Paria  Palace  Hotel. 

La  part  de  I'omlna. 

Pecbe  de  jeunessa. 

Plages. 

Pirates  du  ralL 

Piste  du  sud. 

PortArtbur. 

Le  sang  de  martyrs. 

Sept  bommes  et  ime  garce.  - 

S^t  pecbes  capitaux. 

Tous  les  chemins  mennent  a  Rome. 

Las  yeux  de  I'amour. 
Teledis  Company.  SA. 

Adbemar. 

LebeauSeiga. 

Lea  cousins. 

Desire. 

Destin  fabuleux  de  Desirea  Qaiy. 

Faisons  un  reve. 
Mon  pere  avait  raison. 
Le  mot  de  Cambronne. 
Nouveau  Testament 
Les  perles  de  la  couronne. 
Quadrille. 

RemoBtona  lea  Cbampa  Elyseea. 
Le  tresorde  Cantenac. 
Teledis.  SEE  Lumiere  &  Teledis. 
Teledis.  SEE  UGC  DA  International 

(UGC  DAI)  ft  Teledis. 
Tezuka  Productions  Company.  Ltd. 
Janguru  taitei  (1950-1954). 
Tetsuwan  atom  (1952-1968). 
Toho/Mifune  Productions. 

Fiuinkazan. 
Tovey.  Doreen. 

Cats  in  the  belfry. 
UGC  DA  International  (UGC  DAI). 
A  nous  les  petites  Anglaisaa. 
Accroche-tol,  y'a  du  vent! 
Adorables  demons. 
Ainsi  finit  la  nuit. 
Alerte  au  deuxieme  bureau.    - 
Alerte  en  Mediterranee. 
Un  aller  simple. 
Alio.  .  .jefaime. 
L'  ambitieuae. 
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Un  ami  viendra  ce  sour. 

Un  amour  de  pluie. 

L'  animal. 

L'  appel  du  silence. 

Apres  I'orage. 

Apres  vous  Duchesse. 

L'  Auberge  rouge  (black  and  white 

version). 
L'  Aubeige  tragique. 
Les  aventures  de  GU  Bias  de 

Santillane. 
L'  aventuria  de  Seville. 
Bal  de  nuit 
Une  balle  suffit 
Les  bleus  de  la  marine. 
Une  blonde  comme  ca. 
Le  bon  dieu  sans  confession. 
Lebossu. 

Le  bourgeois  gentilbonune. 
Les  branches  a  Saint-Tropez.    - 
Brelan  d'as. 

Les  bresiliennes  du  hois  da  Boulogne. 
Breves  amours. 
Cast  la  fauta  d'Adam. 
Lacage. 
Canal  grande. 
Canatrock. 

Cargaison  clandestine. 
Cargo  pour  la  reimion. 
Carrefour  des  passions. 
Le  carrousel  Canstaatique. 
Casse  tete  chinois  pour  un  judoka. 
Catherine,  11  suffit  d'un  amour. 
Un  certain  Monsieur  Jo. 
Get  homme  est  dangneux. 
Chantage. 

Chaque  jour  a  aon  secret  ' 

.  Chaste  et  pure. 
Chateeux  en  Espagne. 
Le  cheik  blanc 
Cheri  fais-moi  peur. 
Un  dair  de  lune  a  Maubeuge. 
Las  clandastines. 
Les  clandestins. 
Coincidences. 
Les  compagnes  de  la  nuit 
Compartiment  de  damea  aeulaa. 
Le  coq  de  regiment 
Coup  de  bambou. 
Coup  dur  chez  les  mous. 
Le  couteau  sous  la  gorge. 
Crainquebille. 

Le  crime  de  David  Levinstein. 
Croisieres  siderales.  . 
La  cuisine  au  beurre  (black  ft  white 

version). 
La  cuisine  au  beune. 
La  danseuse  nue. 
La  danseiise  rouge. 
Demain  I'Afiique. 
Le  demier  toumant 
Demiere  aventure. 
Les  demieres  vacancaa. 
Des  garcons  et  des  filles. 
Des  quintuples  au  pensionnat 
Le  desir  mene  les  honmies. 
Desnuda  inquietud. 
Deux  de  I'escadrille. 
Les  deux  gamines. 


Deuxieme  bureau  contra  inconnu. 

Le  diable  souffle. 

Le  dindon. 

Les  distractions. 

Un  divorce  beureux. 

Domenica. 

Don  Pasquale. 

Une  drole  de  bourrique. 

Dupont-Barbea. 

Les  duraton. 

L'  ecole  des  cocottes. 

L'  ecole  des  joumalistaa. 

L'  ecole  est  finie. 

L'  eden  et  ^nes. 

Embraye  .  .  .  bidasae  ca  f»«wM» 

L'  emigrante. 

Les  en&nts  du  soleiL 

Les  Mifants  ne  sont  pas  a  vendra. 

L'  ascadron  blanc. 

L'  escapade. 

Et  dix  de  fin. 

Et  ta  soeur. 

Etemel  conflit 

La  bile. 

La  famille  pont-biquat 

Las  fausses  omfidenoes. 

La  fiamme  Catale. 

La  fiamme  nue. 

Une  fille  cousue  de  blanc 

Filsde  France. 

La  fbire  aux  fiammes. 

Fortima  de  Marseille. 

Franco  DaPort 

Fimiee  blonde. 

Funny  boy. 

Le  garcon  sauvage. 

Geoiges  braqua  ou  ie  temps  dififiarent 

Gisele. 

La  grande  mamiere. 

Les  grands  moyens. 

Le  guerisseur. 

Guinguette. 

Hallucinations  sadiquea. 

Histoires  intardites. 

Hitler .  .  .  connais  pas. 

L'  homme  a  fenunes. 

L*  homme  de  Mykonoa. 

L'  homme  qui  cherche  la  voite. 

L'  homme  qui  ment. 

L'  homme  qui  revient  de  loin. 

L'  homme  qui  valait  des  miHiirfff. 

L'  homme  sans  nom. 

lis  ont  tue  Jaures. 

L'  increvable. 

Jamais  deux  sans  troia. 

Je  prends  la  chose  du  bon  cote. 

Le  jeu  avec  le  fisu. 

Les  jeunes  maris. 

Un  jour  avac  vous. 

Le  journal  d'un  fiou. 

Les  joyeuses  colonies  de  vacances. 

Le  Judoka,  agent  secret 

King  and  country. 

La  lecon  particuliere. 

Leguignon  guerisseur. 

n  letto  in  piazza. 

Lettre  ouverte. 

La  loi. 

La  louve  solitaire. 
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Lucrece. 

Luarece  Borgia. 

L8S  lumieres  du  aoir. 

Ma  femme,  ma  vache,  et  moi. 

Ma  femme,  mon  gosse,  et  moi. 

Ma  petite  folie. 

Ma  tante  dictateur. 

Macao,  I'enfer  du  )eu. 

Mademoiselle  Josette,  ma  femme. 

La  main  a  couper. 

La  main  chaude. 

La  maison  dans  la  dune. 

Lesmaitres  nageun. 

Le  mandai  d'amener. 

Mannon  70. 

La  maichand  de  fillea. 

Les  maichandes  d'illusiona. 

Match  contie  la  mort 

Mayerling  1. 

Mefiez-vous  fillettea. 

La  megere  apprivoisee. 

Mensonges. 

Mennoz. 

Message  chifte. 

Mieux  vautetre  riche  et  bien  portast 

que  pauvre  et  mal  fichu. 
Mission  speciale  a  Caiacas. 
Le  mome. 

Mon  ami  le  cambrioleur.  ■ 
Le  monde  est  comme  ca. 
Monsieur  De  Pourceaugnac. 
Monsieur  Leguignon  luapiste. 
Monsieur  personne. 
Mont-dragon. 
Lee  mordus  de  Paris. 
Les  mordus. 

La  Qorte  saison  daa  amouis. 
La  moucharde. 
Moumou. 
N'a  pris  les  des. 
Napoleon  Bonaparte,  empereur  des 

Fiancais. 
Les  naufrageurs. 
Nein. 

Nick  Carter  is  breaking  everything. 
Nina. 

Una  nuit  aux  Baleares. 
Une  nuit  de  folies. 
La  nuit  des  suspectaa. 
La  nuit  obscure. 
Les  nuits  blanches  de  Saint- 

Petersbouig. 
Obsession. 
Ou  est  passe  Tom? 
Le  pain  des  Jules. 
Les  paries  de  la  gloire. 
La  parte  du  feu. 
Pas  de  pitie  pur  les  caves. 
Pas  de  vacances  pour  monsieur  le 

maire. 
Paasibete. 

Le  passager  clandestin. 
Le  passe  muraille  (black  and  white 

version). 
Passion. 

Le  peleton  d'execution. 
Pension  Jonas. 
Le  pere  lampion. 
Les  petits  chats. 


Picasso. 

Plus  de  vacances  pour  le  bon  Dieu. 

Le  plus  heureux  des  hommas. 

La  plus  )oii  peche  du  monde. 

Poker. 

Police  judiciaire. 

La  porteuse  de  pain. 

Portrait  robot 

Pouic-pouic  (black  and  white  vesion). 

Pour  une  nuit  d'amour. 

Pour  une  poignee  de  diamants. 

Pourvu  qu'on  ait  I'ivresse. 

La  prisonniere. 

Proces  du  Vatican. 

Promesse  a  I'inconnue. 

La  provocation. 

La  punition. 

Quai  de  Crenelle. 

Quai  du  point  du  jour. 

Quand  sonnera  midi. 

Que  les  gros  salaires  levent  le  doigt. 

Quelques  pas  dans  la  vie. 

C^tte  ou  double. 

Raft  au  deuxieme  bureau. 

Rak. 

Rendez-vous  avec  la  chance. 

Requiem  pour  un  caid. 

Rien  be  va  plus.  » 

Rires  de  Paris. 

Robinson  Crusoe. 

Robinson  et  le  triporteur. 

Le  roi  des  camelots. 

RPZ ...  apjpelle  Berlin. 

Le  route  de  Saline. 

Le  route  napoleon. 

Sacreleonce. 

Le  Saint  mene  la  dense. 

Salut  les  frangines. 

San  Antonio  ne  pense  plus  qu'a  ca. 

Le  sang  des  tropiques. 

La  saut  de  I'ange. 

La  leconde  verite. 

Le  secret  de  Madame  Clapetn. 

Senso. 

Serenade  au  Texas. 

Service  de  nuit 

Sidi-Birahim. 

Signe  Charlotte. 

Simplet. 

Un  soir  a  Marseille. 

Un  soir  sur  la  plage. 

Soldat  Duroc.  ca  va  etre  ta  fete. 

Le  solitaire  passe  a  I'attaque. 

La  sonnette  d'alarme. 

La  sorciere. 

Sortileges. 

Le  souffle  du  deair. 

Souislapifie. 

Soupcons. 

Soyex  les  bienvenus. 

Stella.  t 

Streas. 

n  suffit  d'aimer. 

n  suffit  d'une  fois. 

Sur  un  arbre  perche. 

Surprise  party. 

Tamango. 

Tapage  nocturne. 

La  taveme  du  Poisson  Couronne. 


Telephone  public. 

Tempo  di  Roma. 

Le  temps  des  loups. 

La  tete  dans  le  sac. 

La  tete  du  client 

Therese  Martin. 

Le  toubib  prend  du  galon. 

Touchez  pas  aux  blondes. 

TourbilloiL 

Trans-europ-express. 

Un  tresor  de  femme. 

Les  tricbeurs. 

Tricoche  et  cacolet 

Le  triomphe  de  Michel  StrogoCF. 

Les  trois  cousinea. 

Trois  dans  un  mouUn. 

Trois  de  Saint-Cyr. 

Trois  femmes. 

Ursule  et  Grelu. 

Vacances  Portugaises. 

La  vache  et  le  prisonnier. 

La  valse  de  Paris. 
.  Les  veinards. 

La  vengeance  du  Doge. 

Veronique  ou  I'ete  de  mes  13  ana. 

Veronique. 

Le  Vicomite  de  Bragelonne. 

Une  vie  de  garcon. 

La  vie  en  rose. 

La  vie  est  belle. 

La  vie  normale. 

La  vierge  du  Rhin. 

Les  viladnes  manierea. 

Le  village  magique. 

Violence  Chamdle. 

Violettes  imperiales. 

Virginie. 

Le  visage  des  dieux. 

Vive  la  liberte. 

Vive  la  sodale. 

Voir  Venise  et  crevar. 

Le  voleur  de  crime. 

Voleur  malgre  lui. 

Les  voraces. 

Vous  interessez-vous  a  la  chose? 

Vous  pigez? 

Le  voyage  de  noces. 

Le  vo3rage  en  douce. 

Le  vrai  coupable.    . 
UGC  DA  International  (UGC  DAI)  k 
Teledis. 

Lordinateur  des  pompes  funriires. 

Les  Parisiennes. 

La  pays  d'ou  je  viens. 

Le  plus  vieux  metier  du  monde. 

Quand  min uit  sonnera. 

La  rendez-vous. 

Les  sept  peches  capitaux 

La  tour  prend  garde. 
UGC  DA.  SEE  Pilms  Vendome  (A.  Osso 

and  UGC  DA)  co-producers. 
UGC  DA.  SEE  Pathe  Televison  k  UGC 

DA. 
UGC  DAI.  SEE  UGC  DA  faxteraatioDal 

(UGC  DAI)  k  Teledis. 
UGC  DAI.  SEE  UGC  DA  Intunational 

(UGC  DAI). 
UGC  SEE  Pathe  k  UGC. 
Vandal  SEE  Cogelda  &  Vandal. 
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Varda,  Agnes. 
Le  bonheur. 

Cleo  de  5  a  7. 
Les  creatures. 

Daguerreotypes. 

La  pointe  courte. 
Vera.  SEE  Cogelda  k  Vera. 
Very. 

Goupi  mains  rouges. 
Victoria.  SEE  Cogelda.  Piazza  k  Victoria. 
Video  Universal.  S.A.  de  C.V. 

El  amor  de  mi  bohio. 

Amor  salvaje. 

Antesala  de  la  silla  electrica. 

Bajo  el  manto  de  la  hoche. 

Caliaret  Shanghai. 

El  calvario  de  ima  esposa. 

El  charro  del  arrabal. 

Contrabandistas  del  Caribe. 

Crimen  en  la  hacienda. 

Cruel  destino. 

El  derecho  y  el  deber. 

La  Diosa  de  Thaiti. 

Duelo  en  la  rnnwda, 

Embru)o  antillano. 

Etemamartir. 

El  bntastico  mundo  de  los  hippies. 

El  ferol  en  la  ventana. 

Gangsters  contra  chartos. 

Historia  de  un  gangster. 

Hombres  sin  alma  (serie  percal). 

Honraras  a  tus  padres. 

El  infiemo  de  los  pobres. 

Madre  querida  (2da  version). 

Madre  querida  (Ira  version). 

La  maldicion  de  mi  raza. 

La  mesera  del  cafe  del  Puerto. 

Los  mister  ios  del  hampa. 

Mujeres  sin  alma. 

Organizacion  criminal. 

Pasiones  infemales. 

Pasiones  tormentosas. 


Perdidon  de  mujeres  (serie  percal). 
Plazos  traisioneros. 
Que  idiotas  son  los  hombres! 
Quiereme  con  musica. 
El  reino  de  los  gangsters. 
Sagrario. 
Sandra. 

Secretaria  peligrosa. 
Siboney. 

El  sindicato  del  crimen. 
Tenia  la  bella  salvaje. 
Te  odio  y  te  quiero. 
Thaimi,  la  hija  del  pescador. 
La  tortola  del  Ajiisco. 
Una  mujer  de  Q^ente. 
La  viigen  de  la  calle. 
Zonga,  el  angel  diabolico. 
Walerstein,  Gregorio. 
A  media  luz  los  tres. 
Acuerdate  de  vivir. 
Aladino  y  la  lampara  maravillosa. 
Amar  fue  su  pecado. 
Amor  de  adolescente. 
Amor  de  la  calle. 
Amor  de  locura. 
Amor  en  cuatro  tiempos. 
Amor  vend  ido. 
Apasionada. 
Arrabalera. 

Los  baarlMros  del  norte. 
El  caballo  bayo. 
Callejera. 
Elcarinoso. 
Case  de  mimecas. 
Como  pescar  marido. 
El  corrido  de  Maria  Pistoles. 
La  emboscada  mortal. 
El  enmascarado  de  plata. 
La  entrega. 

Especialista  en  chamacas. 
La  estatua  de  came. 
Los  fenomenos  de  futbol. 


Las  figures  de  arena. 
Gutierritos. 

He  matado  a  un  hombre. 
Los  hermanos  del  hierro. 
El  hijo  de  Gabino  Barrera. 
El  joven  del  carrito. 
Los  jovenes. 
El  justiciero  vengador. 
LupeBalazos. 
El  medio  pelo. 
El  mensaje  de  la  muerte. 
El  Mexicano. 
Mi  madre  es  culpable. 
Mi  papa  tuvo  la  culpa. 
El  misterio  del  carro  express. 
La  mujer  desnuda. 
La  mujer  que  yo  ame. 
Napoleoncito. 
No  se  mande  profe. 
Orquideas  para  mi  esposa. 
Pasionaria. 
Elpicaro. 
Piemas  de  oro. 
Reventa  de  esclavas. 
Si  fuera  una  cualquiera. 
Si  volvieras  a  mi. 
Sobre  el  muerto  las  coronas. 
Te  sigo  esperando. 
Las  tres  pelonas. 
La  ultima  lucha. 
Una  movida  chueca. 
Vuelve  el  Norteno. 
Vuelven  los  Argumedo. 
Yo  soy  muy  macho. 
Weisweiller,  Canale. 
Les  enfents-terribles. 
Dated:  Decsmber  16. 1997. 
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This  MClion  of  the  FEDERAL  REGISTER 
contains  regulalory  documents  having  general 
appteabiWy  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5CFR  Part  1201 

PraclioM  wid  PfooMkiras 

AOBCV:  Merit  Systems  Protection 
Board. 

ACTION:  Interim  rule;  request  for 
comments. 


r:  The  Merit  Systems  Protection 
Board  (MSPB  or  the  Boerd)  is  amending 
its  rules  of  practice  and  procedure  to 
implement  provisions  of  the  Uniformed 
Services  Employment  and 
Reemplojrment  Rights  Act  of  1994 
(USERRA).  The  purpose  of  these 
amendments  is  to  provide  guidance  to 
the  parties  to  MSPB  cases,  and  their 
representatives,  on  how  to  proceed  in 
cases  raising  claims  that  an  agency 
employer  or  the  Office  of  Personnel 
Management  (OPM)  has  not  complied 
with  a  USERRA  provision  governing  the 
employment  and  reemployment  rights 
to  which  a  person  is  entitled  after 
service  in  the  uniformed  services. 
DATES:  Effective  date  December  22, 
1997.  Submit  written  comments  on  or 
before  F^ruaiy  20. 1998. 

AOORESSES:  Send  comments  to  Robert  E. 
Taylor.  Qerk  of  the  Board,  Merit 
Systems  Protection  Board.  1120 
Vermont  Avenue.  NW,  Washington.  DC 
2Q419.  Comments  may  be  sent  via 
e-mail  to  mspbOmspb.gov. 

FOR  FURTHER  MFORMATION  CONTACT: 
Robert  E.  Taylor,  Clerk  of  the  Board. 
(202)  653-7200. 

SUPPLEMENTARY  MFORMATION:  The 
Uniformed  Services  Employment  and 
Reemployment  Rights  Act  of  1994.  Pub. 
L.  103-353  (108  Stat.  3149).  consists 
principally  of  a  revision  of  chapter  43  of 
title  38  of  the  United  States  Code. 
"Employment  and  Reemployment 
Rights  of  Members  of  the  Uniformed 
Services." 


Under  USERRA,  Federal  employees 
have  expanded  employment  and 
reemployment  rights  and  benefits  after 
service  in  the  uniibnned  services, 
including  a  new  statutory  right  to 
appeal  USERRA  violations  to  MSPB. 
Previously,  a  Federal  employee  had  the 
right  to  appeal  only  an  allied  fadlure  to 
restore  to  duty,  or  improper  restoration 
to  duty,  after  military  service,  a  right 
provided  under  OPM  regulations  (5  CFR 
part  353). 

USERRA  provides  new  mechanisms 
for  Federal  employees  to  enforce  their 
employment  or  reemployment  rights.  In 
addition  to  the  right  to  appeal  to  MSPB. 
a  Federal  employee  has  the  right  to  seek 
assistance  from  the  Secretary  of  Labor, 
to  file  a  complaint  with  the  Secretary  of 
Labor,  and  to  request  representation 
before  MSPB  by  the  Special  Counsel  if 
the  Secretary  of  Labor  is  imable  to 
resolve  the  complaint  38  U.S.C.  4321, 
4322.  and  4324. 

USERRA  authorizes  OPM  and  the 
agencies  involved  in  enforcement  of 
USERRA  rights  for  Federal  employees — 
the  Department  of  Labor  (DOL).  Office 
of  Special  Counsel  (OSC).  and  the 
Board — to  promulgate  r^ulations  to 
carry  out  their  functions  under  the  Act 
38  U.S.C.  4331(bH2)(A). 

OPM  has  issued  interim  regulations, 
in  the  form  of  amendments  to  5  CFR 
parts  353. 870,  and  890.  to  implement 
USERRA  (60  FR  45650.  September  1, 
1995).  As  amended,  part  353  includes 
separate  MSPB  appeal  right  provisions 
for  USERRA  appeals  at  5  CFR  353.211 
and  for  appeals  involving  restoration  to 
duty  after  recovery  from  a  compensable 
injury  at  5  CFR  353.304. 

The  Board  is  amending  its  regulation 
at  5  CFR  1201.3(a),  describing 
appealable  actions,  to  conform  to  this 
change  by  OPM.  Section  1201.3(a)(12)  is 
amended  to  describe  only  restoration 
after  recovery  from  a  compensable 
injury  and  to  conform  the  language  to 
that  in  OPM's  regulation  at  5  CFR 
353.304.  USERRA  actions  are  described 
in  a  new  section  1201.3(a)(22),  which 
includes  citations  to  both  the  applicable 
enforcement  provision  of  USERRA  (38 
U.S.C.  4324)  and  the  OPM  regulation  at 
5  CFR  353.211. 

In  describing  appealable  USERRA 
actions  in  new  section  1201.3(a)(22),  the 
Board  has  relied  on  the  following 
provisions  of  the  Act.  The  enforcement 
mechanisms  for  Federal  employees 
under  38  U.S.C  4324  apply  to  an  agency 


employer's  or  OPM's  failure  or  refusal  to 
comply  with  the  provisions  of  chapter 
43  of  title  38.  38  U.S.C.  4322(aK2)(B). 
The  Act  prohibits  discrimination  against 
an  employee  on  the  basis  of  service  in 
the  uniformed  services  and  prohibits 
acts  of  reprisal  for  exercising  a  right  at 
seeking  to  enforce  a  protection  under 
chapter  43  of  title  38.  38  U.S.C  4311. 
One  kind  of  action  related  to  the  rights 
and  benefits  aSbrded  by  USERRA  is 
specifically  excluded  from  the 
enforcement  mechanism — an  "action 
relating  to  benefits  to  be  provided  under 
the  Thrift  Savings  Plan  under  title  5." 
38  U.S.C  4322(f). 

USERRA  does  not  prescribe  specific 
procedures  that  the  Board  must  apply  to 
appeals  brought  imder  chapter  43  of 
title  38.  The  Board  has  determined  that 
all  USERRA  cases  should  be  processed 
under  its  appellate  jiuisdiction 
procedures  and  that  its  original 
jurisdiction  procedures,  contained  in 
subpart  D  of  part  1201 ,  should  not  be 
applied  to  those  USERRA  appeals  filed 
by  the  Special  Counsel.  Appeals 
involving  restoration  after  military 
service  that  were  authorized  by  OPM 
regiilation  have  traditonally  fisllen  under 
the  Board's  appellate  jurisdiction. 
Congress  was  presumably  aware  of  that 
practice,  and  nothing  in  USERRA  or  its 
legislative  history  suggests  an  intent  that 
this  practice  be  changed. 

Subpart  B  of  part  1201  is  amended  at 
section  1201.2(a)  to  exclude  USERRA 
appeals  from  the  Special  Counsel 
actions  included  under  the  Board's 
"original  jiirisdiction,"  at  section 
1201.3(a)  to  add  USERRA  actions  to  the 
list  of  appealable  actions  as  new 
paragraph  (a)(22),  and  at  section  1201.31 
to  add  a  specific  provision  in  new 
paragraph  (e)  for  representation  of  a 
person  in  a  USERRA  appeal  by  the 
Special  Counsel  Subpart  D  of  part  1201  -^ 
is  amended  at  sections  1201.121  and 
1201.131  to  exclude  USERRA  appeals 
specifically  from  the  original 
jurisdiction  procedures  applying  to 
corrective  actions  brought  by  the 
Special  Coimsel. 

USERRA  does  not  establish  a  time 
limit  for  appealing  to  the  Board,  nor 
does  it  specifically  prohibit  the 
establishment  of  a  time  limit  Petersen 
V.  Department  of  the  Interior,  71 
M.S.P.R.  227  (1996);  Duncan  v.  U.S. 
Postal  Service,  73  M.S.P.R.  86  (1997); 
Jasper  y.  U.S.  Postal  Service,  73 
M.S.P.R.  367  (1997);  Wright  \. 
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Department  of  Veterans  Affaire,  73 
M.S.P.R.  453  (1997).  The  Board  is 
authorized  by  5  U.S.C.  1204(h)  to 
promulgate  regulations  to  carry  out  its 
functions  and  has  used  this  authority 
since  its  inception  to  prescribe  time 
limits  for  filing  appeals  wdth  the  Board. 
The  Board  is  also  authorized  by  38 
U.S.C.  4331(b)(2)(A)  to  promulgate 
regulations  to  carry  out  its  functions 
under  USERRA. 

The  Act  provides  a  person  three 
opportunities  to  file  an  appeal  with 
MSPB:  (1)  after  the  alleged  violation,  if 
the  person  does  not  file  a  complaint 
with  DOL:  (2)  after  DOL  notifies  the 
person  that  it  cannot  resolve  the  matter 
with  the  agency,  if  the  person  chooses 
not  to  have  the  matter  referred  to  the 
Special  Counsel;  and  (3)  after  being 
aovised  that  the  Special  Counsel 
chooses  not  to  represent  the  person  in 
an  appeal  to  MSPB.  38  U.S.C.  4324(b). 
If  a  matter  is  referred  to  the  Special 
Counsel,  the  Special  Counsel  may  file 
an  appeal  with  MSPB.  38  U.S.C. 
4324(a)(2). 

Any  filing  time  limit  established  by 
the  Board  by  regulation  must  allow 
sufficient  time  for  a  person  to  explore 
his  or  her  options,  including  possibly 
pursuing  the  matter  with  DOL  and  OSC, 
while  not  allowing  the  matter  to  become 
stale.  The  Board  has  ruled  that  if  a 
person  files  a  formal  complaint  with 
IX)L.  the  IXDL  procedure  must  be 
exhausted  before  an  appeal  may  be  filed 
with  MSPB.  Petersen,  71  M.S.P.R.  at 
233;  Jasper,  73  M.S.P.R.  at  370. 

The  Board  is  amending  its  regulation 
at  5  CFR  1201.22(b).  prescribing  time 
limits  for  filing,  to  provide  that  a 
USERRA  appeal  may  be  filed  direcUy 
with  MSPB  within  180  days  of  the 
alleged  violation.  If  a  person  seeks 
assistance  from  £)OL  under  38  U.S.C. 
4321  but  does  not  file  a  formal 
complaint  under  38  U.S.C.  4322(a),  he 
or  she  may  subsequentiy  file  an  appeal 
with  MSPB  at  any  time  during  the  180- 
day  period.  If  a  person  files  a  formal 
complaint  with  DOL  under  38  U.S.C. 
4322(a)  and  receivte  notification  from 
DOL  that  it  has  been  unable  to  resolve 
the  matter,  he  or  she  may  subsequently 
file  an  appeal  with  MSPB  within  30 
days  after  receipt  of  the  notification 
from  DOL  or  within  180  days  of  the 
alleged  violation,  whichever  is  later.  If 
DOL  refers  a  person's  complaint  to  OSC 
under  38  U.S.C.  4322(a)  and  the  person 
receives  notification  from  the  Special 
Counsel  that  OSC  will  not  represent  the 
person  before  MSPB,  he  or  she  may 
subsequently  file  an  appeal  with  MSPB 
within  30  days  after  receipt  of  the 
notification  from  the  Special  Counsel  or 
within  180  days  of  the  alleged  violation, 
whichever  is  later. 


This  guarantees  that  a  person  will 
have  at  least  six  months  from  the  time 
of  an  alleged  violation  of  USERRA  to 
file  an  appeal  with  MSPB.  If  a  person 
files  a  formal  complaint  with  DOL  or 
seeks  OSC  representation,  the  time  limit 
for  filing  with  MSPB  may  be  greater 
than  six  months. 

Where  the  Special  Counsel  chooses  to 
represent  a  person  in  a  USERRA  appeal 
before  MSPB.  the  Board  has  not  set  a 
time  limit  for  filing.  The  intent  is  to 
allow  the  Special  Counsel  time  to  secure 
voluntary  compliance  before  filing  an 
appeal  with  MSPB.  Because  DOL  will 
have  already  tried,  and  failed,  to  secure 
compliance  by  the  agency,  the  Board 
expects  that  the  Special  Counsel  will 
file  an  appeal  with  MSPB  expeditiously 
where  a  matter  cannot  be  resolved  with 
the  agency. 

In  addition  to  the  amendments  with 
respect  to  USERRA  discussed  above,  the 
Board  is  making  several  technical 
amendments  to  its  regulation  at  5  CFR 
1201.3(a). 

The  Board  is  publishing  this  rule  as 
an  interim  rule  pursuant  to  5  U.S.C. 
1204(h)  and  38  U.S.C.  4331. 

List  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure,  Qvil  rights.  Government 
employees. 

Accordingly,  the  Board  amends  5  CFR 
part  1201  as  follows: 

PART  1201— {AMENDED] 

1.  The  authority  citation  for  part  1201 
continues  to  read  as  follows: 

Aatfaortty:  5  U.S.C.  1204  and  7701,  and  38 
U.S.C.  4331,  unlssfl  otlierwiM  noted. 

2.  Section  1201.2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  1201.2    Ortginai  iurtadictten. 

•  •         •         •         • 

(a)  Actions  brought  by  the  Special 
Counsel  under  5  U.S.C  1214, 1215,  and 
1216: 

•  •        •        •        • 

3.  Section  1201.3  is  amended  by 
revising  paragraph  (a)(12),  by  removing 
"and"  at  the  end  of  paragraph  (a)(ig),  by 
removing  the  period  at  the  end  of 
paragraph  (a)(20)  and  adding  a  semi- 
colon in  its  place,  by  revising  the 
citation  in  the  parenthetical  at  the  end 
of  paragraph  (a)(21)  to  read  "(22  U.S.C 
4011)".  by  deleting  the  period  at  the  end 
of  paragraph  (a)(21)  and  substituting  "; 
and",  and  by  adding  a  new  paragraph 
(a)(22)  to  read  as  follows: 

11201.9   AppatlaiurtadtcHon 

(■)•  •  • 

(12)  Failure  to  restore,  improper 
restoration  of,  or  failure  to  return 


following  a  leave  of  absence  an 
employee  or  former  employee  of  an 
agency  in  the  executive  branch 
(including  the  U.S.  Postal  Service  and 
the  Postal  Rate  Commission)  following 
partial  or  full  recovery  frtim  a 
compensable  injury  (5  CFR  353.304); 

(22)  Non-compliance  by  a  Federal 
executive  agency  employer  or  the  0£Bce 
of  Personnel  Management  with  the 
provisions  of  chapter  43  of  tiUe  38  of  the 
United  States  Code  relating  to  the 
emplo)rment  or  reemployment  rights  or 
benefits  to  which  a  person  is  entitied 
after  service  in  the  uniformed  services 
(38  U.S.C.  4324,  5  CFR  353.211), 
excluding  any  action  related  to  benefits 
to  be  provided  under  the  Thrift  Savings 
Plan  under  tide  5  of  the  United  States 
Code  (38  U.S.C.  4322(0). 
•        •        •        •         • 

4.  Section  1201.22  is  amended  by 
redesignating  the  text  of  paragraph  (b)  as 
paragraph  (b)(1).  by  revising  the  first 
sentence  of  paragraph  (b)(1)  and  by 
adding  a  new  paragraph  (b)(2)  to  read  as 
follows: 


11201.22    FHIngan 
to 


(b)  •  •  •  (1)  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  an 
appeal  must  be  filed  no  later  than  30 
days  after  the  effective  date,  if  any,  of 
the  action  being  appealed,  or  30  days 
after  the  date  of  receipt  of  the  agency's 
decision,  whichever  is  later.  •   •   • 

(2)  (i)  Where  a  person  alleges  non- 
compliance with  the  provisions  of 
chapter  43  of  title  38  of  the  United 
States  Code  relating  to  the  employment 
or  reemployment  rights  or  benefits  to 
which  a  person  is  entitled  after  service 
in  the  uniformed  services  (see  paragraph 
(a)(22)  of  §  1201.3  of  this  part),  he  or  she 
may  file  an  appeal  directly  with  the 
Board  within  180  days  after  the  alleged 
act  or  incidence  of  non-compliance. 

(ii)  Where  a  person  seeks  assistance 
from  the  Secretary  of  Labor  under  38 
U.S.C.  4321  but  does  not  file  a 
complaint  under  38  U.S.C.  4322(a).  he 
or  she  may  file  an  appeal  directly  with 
the  Board  within  180  days  after  the 
alleged  act  or  incidence  of  non- 
compliance. 

(iit)  Where  a  person  files  a  complaint 
with  the  Secretary  of  Labor  under  38 
U.S.C.  4322(a)  and  receives  notification 
under  38  U.S.C.  4322(e)  that  the 
Secretary  has  been  luiable  to  resolve  the 
matter,  be  or  she  may  subsequentiy  file 
an  appeal  with  the  Board  within  30  days 
after  the  date  of  receipt  of  the 
Secretary's  notification  or  within  180 
days  after  the  alleged  act  or  incidence  of 
non-compliance,  whichever  is  later.  A 
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copy  of  the  Secretary's  notification  must 
be  submitted  with  the  appeal. 

(iv)  Where  the  Secretary  of  Labor 
refers  a  person's  complaint  to  the 
Special  Counsel  under  38  U.S.C.  4322(a) 
and  the  person  receives  notification  that 
the  Special  Coimsel  declines  to' 
represent  the  person  in  an  appeal  to  the 
Board,  he  or  she  may  subsequently  file 
an  appeal  with  the  Board  within  30  days 
after  the  date  of  receipt  of  the  Special 
Counsel's  notification  or  within  180 
days  after  the  alleged  act  or  incidence  of 
non-compliance,  whichever  is  later.  A 
copy  of  the  Special  Counsel's 
notification  must  be  submitted  with  the 
appeal. 

(v)  Where  the  Secretary  of  Labor  refiers 
a  person's  complaint  to  the  Special 
Counsel  under  38  U.S.C  4322(a)  and  the 
Special  Counsel  agrees  to  represent  the 
person  in  an  appeal  to  the  Board,  the 
Special  Counsel  may  file  an  appeal  with 
the  Board  at  any  time  thereafter. 


5.  Section  1201.31  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


11201.31 


(e)  The  Special  Counsel  may  represent 
a  person  in  an  appeal  alleging  non- 
compliance with  the  provisions  of 
chapter  43  of  titie  38  of  the  United 
States  Code  relating  to  the  employment 
or  reemployment  rights  or  benefits  to 
which  a  person  is  entiUed  after  service 
in  the  uitifbrmed  services  (see  paragraph 
(aK22)  of  §  1201.3  of  tids  part  and  38 
U.S.C.  4324).  In  such  an  appecd,  a  copy 
of  any  written  request  by  die  person  to 
the  Secretary  of  Labor  that  the  matter  be 
refiarred  to  the  Special  Counsel  for    ' 
litigation  before  the  Board  will  be 
accepted  as  the  written  designation  of 
representative  required  by  paragraph  (a) 
of  this  section. 

6.  Section  1201.121  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

11201.121    Scope  of  JurtwflcUen: 
iofaubparlsB,F,andK 


(c)  The  provisions  of  this  subpart  do 
not  apply  to  appeals  alleging  non- 
compliance with  the  provisions  of 
chapter  43  of  title  38  of  the  United 
States  Code  relating  to  the  employment 
or  reemployment  rights  or  benefits  to 
which  a  person  is  entiUed  after  service 
in  the  uxdfbrmed  services,  in  which  the 
Special  Coimsel  appears  as  the 
designated  representative  of  the 
appellant  Such  appeals  are  governed  by 
siibpart  B  of  this  part 


11201.131    (Amended] 

7.  Section  1201.131  is  amended  at 
paragraph  (a)  by  adding  after  "Special 
Counsel"  the  phrase,  "under  this 
subpart". 

Dated:  December  17, 1997. 
Robart  E.  Taylor, 
CHeik  of  the  Board. 
[FR  Doc.  97-33353  Filed  12-19-97;  8:45  am] 

BaUNO  CODE  7400-«1-U 


DEFENSE  NUCLEAR  FACIUTIE8 
SAFETY  BOARD 


10  CFR  Part  1703 

Rules  Implementing  ttie  Freedom  of 
Infonnation  Act 

AQENCV:  Defianse  Nuclear  Facilities 
Safety  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  Defionse  Nuclear 
Facilities  Saflsty  Board  (Board)  is 
amending  its  Freedom  of  Information 
Act  (FOIA)  rules  to  provide  for 
expedited  processii]^  of  certain  requests, 
to  conform  response  deadlines  with 
those  now  provided  in  the  statute,  and 
to  add  a  category  of  documents  to  be 
made  available  in  the  Public  Reeding 
Room.  These  changes  result  fit>m  new 
statutory  provisions  in  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996,  Pub.  L.  104-231. 
A  minor  change  is  also  made  in  the 
Board's  foe  provision. 
EFFECTIVE  DATE:  January  21, 1998. 
FOR  FUHTHBI  MFORMATiON  CONTACT: 
Robert  M.  Andersen,  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Ave.  NW,  Suite  700, 
Washington,  D.C.  20004,  (202)  208- 
6387. 

SUPPLEMBITARY  INFORMATION:  On 
October  21, 1997,  the  Board  published 
proposed  changes  to  its  Freedom  of 
Information  Act  rule  (62  FR  54594)  in 
response  to  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996, 
Pub.  L.  104-231.  One  additional  change 
was  proposed  to  the  Board's  FOIA  fee 
provision.  No  public  comments  were 
received  on  the  proposed  changes. 
Therefore,  the  amendments  are  being 
made  final  without  change. 

Executive  Order  No.  128S6 

These  amendments  do  not  meet  the 
criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  they  were  not  sxibject  to  Office  of 
Management  and  Budget  review. 

RegnlatDiy  FlenUUty  Ad 

These  amendments  will  not  have  a 
significant  economic  impact  on  a 


substantial  nimiber  of  small  entities 
since  these  rules  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  the  Regulatory 
Flexibifity  Act,  as  amended,  is  not 
required. 

Paperwork  Reduction  Ad 

These  regulations  will  impose  no 
additional  reporting  and  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

Lid  of  SnbfedB  in  10  CFR  Part  1703 

Freedom  of  information. 

For  the  reasons  stated  in  the 
preamble,  the  Board  amends  10  CFR 
part  1703  as  follows: 

PART  1703— PUBLIC  INFORMATION 
AND  REQUESTS 

1.  The  authority  citation  for  part  1703 
continues  to  read  as  follows: 

AathiM'Hy:  5  U.S.C  552  as  amended:  42 
U.S.C  2286b(c). 

2.  Sectfon  1703.103  is  amended  by 
adding  paragraph  (b)(12)  to  read  as 
follows: 

11703.103    Requecta  for  Board  reooida 
avaMaMe  through  the  public 


(b)*  •  • 

(12)  Copies  of  records  released 
pursuant  to  FOIA  requests,  along  with 
an  index  to  these  records.  The  format 
will  gmierally  be  the  same  as  the  format 
of  the  released  records. 

3.  Section  1703.105  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 


jlTOiLlOS    RaquaataforBoerdi 
evBHaMe  ttmMiQh  the  pultllc  raedbig  room 
(FOIA  requsata). 

(eHl)  Expedited  processing.  A  person 
may  request  expedited  processing  of  an 
FOIA  request  when  a  compelling  need 
for  the  requested  records  has  been 
shown.  "Compelling  need"  means: 

(i)  Cirtaunstances  in  which  the  lack  of 
expedited  treatment  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual; 

(ii)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  Federal 
Government  activity,  if  the  request  is 
made  by  a  person  primarily  engaged  in 
disseminating  infonnation;  or 

(iii)  The  records  pertain  to  an 
immediate  source  of  risk  to  the  public 
health  and  safety  or  worker  safety  at  a 
defense  nuclear  fecility  under  the 
Board's  jurisdiction. 

(2)  A  requester  seeking  expedited 
processing  should  so  indicate  in  the 
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initial  request,  and  should  state  all  bets 
supporting  the  need  to  obtain  the 
requested  records  rapidly.  The  requester 
must  also  state  that  these  facts  are  true 
and  correct  to  the  best  of  the  requester's 
knowledge  and  belief. 

(3)  When  a  request  for  expedited 
processing  is  received,  the  Board  will 
respond  within  ten  calendar  days  from 
the  date  of  receipt  of  the  request,  stating 
whether  or  not  the  request  has  been 
granted.  If  the  request  for  expedited 
processing  is  denied,  any  appeal  of  that 
decision  will  be  acted  upon 
expeditiously. 

4.  Section  1703.107(bM2Kiv)  is 
removed  and  reserved. 

5.  Section  1703.108(b)  is  revised  to 
I  ■■  follows: 


|170a.1M    ProoeeatoQ  ol  FOIA  rsQueata. 

(b)  Action  pursuant  to  this  section  to 
provide  access  to  requested  records 
shall  be  taken  within  twenty  working 
days.  This  time  period  may  be  axtended 
up  to  ten  additional  working  days,  in 
unusual  circumstances,  by  written 
notice  to  the  requester.  If  the  Board  will 
be  unable  to  satisfy  the  rattiest  in  this 
additional  period  of  time,  the  requester 
will  be  so  notified  and  given  the 
op(>ortunity  to- 
ll)  Limit  the  scope  of  the  request  so 
that  it  can  be  processed  within  the  time 
limit,  or 

(2)  Arrange  with  the  Designated  FOIA 
Officer  an  alternative  time  frame  for 
processing  the  original  request  or  a 
modified  request 
•         •         •         •        • 

Datwl:  December  IS.  1M7. 
loha  T.  Conway, 
Chairman. 
(PR  Doc.  97-33298  Filed  12-19-97;  B:4i  ami 


FARM  CREDTT  ADMINISTRATION 

12  CFR  Pwt  614 
RM  3062-AB81 

Loan  Poitciee  end  Operstiona;  Interest 


AOBMCY;  Farm  Credit  Administntion. 
ACTION:  Direct  final  rule  with 
opportunity  for  comment. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  through  the  FCA 
Board  (Board),  issues  a  direct  final  rule 
amending  its  regulations  concerning 
interest  rates  and  charges.  This  action  is 
consistent  with  the  FCA's  continuing 
efforts  to  reduce  regulatory  burden  and 
unnecessary  prior  approval 


requirements  whenever  possible.  The 
amendments  eliminate  the  prior 
approval  requirement  for  clianges  in 
interest  rate  policies  at  banks  for 
cooperatives  (BCs),  eliminate 
unnaoessery  or  duplicative  regulatory 
fsquirements.  clarify  existing 
remiirements  tiiat  are  retained. 

The  effect  of  the  amendments  is  to 
enable  BCs  to  revise  rate  policies  for 
discounting  negotiable  paper  without 
prior  FCA  approval,  to  eliminate  the 
requirement  that  fees  charged  by  an 
association  are  subject  to  bank  approval, 
and  to  clarify  that,  in  all  Farm  Credit 
System  (FCS  or  System)  banlu  and 
direct  lender  institutions,  the  board  of 
directors  is  responsible  for  setting 
interest  ntes  and  annually  reviewing 
interaat  nie  plans  in  conjunction  with 
the  letlew  and  approval  of  the 
institution's  aimual  business  plan. 
DATES:  If  no  significant  adverse 
comment  is  received  on  or  before 
Jantiary  21, 1998,  these  regulations  shall 
be  efiiactive  upon  the  expiration  of  30 
days  after  publication  in  the  Federal 
Raglalar  during  which  either  or  both 
Houses  of  Conmss  are  in  session. 
Notice  of  the  Mactive  date  will  be 
published  in  the  Federal  Register.  If 
significant  adverse  comment  is  received, 
the  FCA  will  publish  a  notice  of 
withdrawal  of  the  regulations  and 
indicate  how  the  Agency  expects  to 
proceed  with  further  rulemaking. 
AOOAESSCS:  Comments  may  be 
submitted  via  electronic  mail  to  "reg- 
conunOfca.gov"  or  facsimile 
transmission  to  (703)  734-5784. 
Comments  also  may  be  mailed  or 
deliverad  to  Patricia  W.  DiMuzio. 
Director,  Regulation  Development 
Division.  Office  of  Policy  Development 
and  Risk  Control.  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090.  Copies  of 
all  communications  received  will  be 
available  for  review  by  interested  parties 
in  the  Office  of  Policy  Development  and 
Risk  Control,  Farm  Credit 
Administration. 

FOA  FUirmER  MFORMATION  CONTACT: 
Linda  C.  Sherman,  Policy  Analyst. 
Regulation  Development  Division. 
Office  of  Policy  Development  and  Risk 
Control,  (703)  883-4498.  TDD  (703) 
883-4444:  or  Rebecca  S.  Orlich.  Senior 
Attorney,  Regulatory  Enforcement 
Division,  Office  of  General  Counsel. 
(703)  883-4020,  TDD  (703)  883-4444. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  regulations  in  12  CI^  part  614 — 
subpart  C  pertain  to  interest  rates  and 
charges  by  FCS  institutions.  Most  of  the 
regulations  in  subpart  G  were  originally 


promulgated  by  the  FCA  in  1972 
following  Congress'  modernization  and 
consolidation  of  existing  iaim  credit  law 
in  the  Farm  Credit  Act  of  1971.  The 
structure  of  the  System  has  changed 
considerably  in  tlie  past  25  years,  and 
the  regulatory  relationship  between  FCS 
institutions  and  the  FCA  has  become  an 
arm's-length  relationship.  The 
amendments  set  forth  below  reflect 
those  changes,  as  well  as  the  FCA's 
current  regulatory  philosophy  of 
■  removing  prior  approval  requirements 
not  mandated  by  the  ciurent  Farm 
Credit  Act  of  1971.  as  amended  (Act), 
and  unnecessary  to  the  safe  and  soimd 
operation  of  an  institution.  The  FCA 
will  continue  to  hold  FCS  institution 
boards  and  management  accountable  for 
their  internal  operations  through  the 
examination  process.  Likewise, 
regulatory  language  that  merely  restates 
statutory  provisions  is  eliminated. 

Five  sections  in  12  CFR  part  614 — 
subpart  G  are  eliminated,  and  the  two 
remidning  sections  are  renumbered  and 
moved  to  12  CFR  part  614— subpart  D. 
Because  the  changes  conform  existing 
regulations  to  the  statute  and  make  only 
minor  changes  to  the  regulatory 
language,  the  FXIA  believes  the  rule  to 
be  noncontroversial  and  anticipates  no 
significant  adverse  comment  firom  the 
public. 

n.  Description  of  Amendments 

1.  Section  614.4270— Policy 

The  provisions  in  this  section  are 
nearly  identical  to  provisions  in 
sections  1.8(b).  2.4(c),  and  3.10(a)  of  the 
Act  and  are  therefore  removed,  as  they 
are  duplicative  and  unnecessary. 

2.  Section  614.4280— Interest  Rates 

The  FCA  is  amending  existing 
§  614.4280,  which  concerns  interest  rate 
plans  and  policy,  to  make  it  applicable 
to  direct  lender  associations  as  well  as 
to  banks.  This  change  will  clarify  that 
the  board  of  directora  of  every  System 
direct  lender  is  responsible  for 
establishing  interest  rates  or  interest  rate 
plans.  This  change  is  consistent  wdth 
the  underwriting  regulation  adopted 
earlier  this  year,  §  614.4150,  which 
requires  the  boards  of  directors  of  both 
banks  and  associations  to  adopt  written 
policies  and  procedures  that,  at  a 
minimum,  prescribe  prudent  loan 
pricing  practices. 

Although  no  other  substantive 
changes  are  made  to  existing  §  614.4280. 
the  FCA  makes  two  technical  changes  to 
the  final  sentence.  The  fint  clause, 
which  states  that  the  board  "may  not 
delegate  its  ultimate  responsibilities  for 
setting  interest  rates,"  is  deleted  as 
unnecessary.  Because  the  boards  of 
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System  institutions  cannot  delegate 
their  "ultimate  responsibility"  for  any 
policy  decision,  the  FCA  believes  that 
the  deleted  clause  adds  nothing  to  the 
regulation.  At  the  end  of  the  final 
sentence,  the  FCA  has  replaced  the 
reference  to  "fiscal  plan  and  long-range 
financial  plan"  with  the  words 
"operational  and  strategic  business 
plan,"  to  conform  with  the  terms  used 
in  §  618.8440  and  elsewhere  in  FCA 
regulations.  The  revised  regulation  is 
redesignated  as  §  614.4155. 

3.  Section  614.4281— Discounts  and 
Related  Fees 

The  FCA  is  deleting  §614.4281. 
which  authorizes  BCs  to  "discoimt  or 
rediscount  notos,  drafts,  acceptances, 
and  other  negotiable  paper  at  such  rates 
as  may  be  determined  by  bank 
management  imder  policies  of  the  bank 
board  as  approved  by  the  Farm  Credit 
Administration."  The  FCA  has 
concluded  that  the  language  in 
§614.4281  is  not  necessary  to  authorize 
BCs  to  engage  in  any  of  the  activities 
listed,  as  they  are  already  authorized 
pureuant  to  section  3.7(a)  of  the  Act. 
The  prior  approval  is  not  required  by 
the  Act  or  necessary  to  the  safe  and 
sound  operations  of  the  institution. 

4.  Section  614.4290— Interest  on  Past 
Due  Loans 

Section  614.4290.  which  allows  banks 
and  production  credit  associations 
(PCAs)  to  provide  for  the  collection  of 
interest  at  a  higher  rate  after  maturity, 
is  deleted  as  uimecessary.  This  deletion 
will  not  aCEsct  the  ability  of  a  System 
direct  lender  to  provide  for  a  default 
interest  rate  in  its  loan  dociunents,  nor 
will  it  diminish  the  rights  of  borrowers. 
Section  4.13(a)(4)  of  die  Act. 
§  614.4376(c)  of  the  regulations,  and  the 
provisions  of  Regulation  Z  (Truth-in- 
Lending)  require  that  any  change  in  the 
interest  rate  applicable  to  an  individual 
borrower's  loan  be  disclosed  to  the 
borrower  within  certain  stated  periods 
of  time.  These  requirements  woiUd 
apply  to  interest  rate  changes  after 
maturity  and,  therefore,  provide 
sufficient  protection  for  individual 
borrowera. 

5.  Section  614.4300— Other  Charges  and 
Fees 

The  FCA  is  deleting  §  614.4300. 
which  states  that  banks  and  associations 
may  impose  reasonable  chautf^  or  fees 
on  membera.  borrowere,  or  applicants  in 
connection  with  loans  or  other  services 
rendered.  It  also  provides  that  the  fises 
charged  by  an  association  are  subject  to 
bank  prior  approval.  Regulatory 
authority  to  charge  fees  is  unnecessary 
because  such  authority  is  provided 


expressly  in  sections  1.5(6).  2.2(13).  and 
3.10(a)  of  the  Act. 

Consistent  with  the  FCA  Board's 
regulatory  philosophy  of  repealing 
regulations  that  prescribe  needlessly 
detailed  management  and  operational 
practices,  the  FCA  is  deleting  the 
requirement  that  banks  give  prior 
approval  to  affiliated  associations'  fees. 
Banlc  approvals  that  are  appropriate  to 
the  debtor-creditor  relationship  of  a 
bank  and  an  association  may  be  set  forth 
in  the  general  financing  agreement 
between  the  institutions.  Therefore,  the 
prior  approval  provision  is  unnecessary. 

6.  Section  614.4320— Production  Credit 
Associations 

The  FCA  is  deleting  §  614.4320, 
which  states  that  "the  rate  of  interest 
charged  by  an  association  shall  be  the 
rate  authorized  by  the  bank,  within 
programs  prescribed  by  the  bank  board" 
and  allows  for  difiierent  computations  of 
interest  payments  authorized  under 
such  programs.  This  regulation  in  part 
restates  section  2.4(c)  of  the  Act,  which 
provides  for  PCAs  to  charge  interest 
rates  "under  stand;irds  prescribed  by  the 
board  of  the  bank"  and  is  thus 
imnecessary.  The  regidatory  direction 
on  the  computation  of  interest  payments 
was  driven  by  limitations  in  computer 
accoimting  systems  that  no  longer  exist; 
thus,  it  is  now  obsolete. 

7.  Section  614.4321— Differential 
Interest  Rate  Programs 

Section  614.4321  describes  the  types 
of  interest  rate  programs  that  System 
banks  and  associations  may  adopt  under 
policies  of  their  boards  of  directon.  This 
section  was  recentiy  updated  by 
amending  outdated  language  and 
removing  an  unnecessary  prior 
approval.  See  61  FR  67186  (December 
20. 1996).  The  FCA  omtinues  to  believe 
that  it  is  important  to  set  forth  the 
principle  of  nondiscrimination  among 
similarly  situated  borrowers,  in  setting 
differential  interest  rates.  Therefore,  tiie 
language  in  this  section  is  retained,  and 
the  regulation  is  redesignated  as 
§  614.4160  and  moved  to  part  614, 
subpart  D. 

m.  Direct  Final  Rulemaking 

The  FCA  is  using  a  "direct  final" 
procedure  for  this  rulemaking.  In  a 
direct  final  rulemaking,  an  agency  gives 
notice  that  a  rule  will  become  final  at  a 
specified  future  date  unless  the  agency 
receives  significant  adverse  comment  on 
the  rule  during  the  comment  period 
established  in  the  rulemaking  notice. 
Direct  final  rulemaking  is  justified 
under  section  553(b)(B)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
551-59,  et  seq.  (APA).  Section  553(b)(B) 


is  the  APA's  "good  cause"  exemption 
for  omitting  notice  and  comment  on  a 
rule  where  an  agency  finds  "that  notice 
and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  However,  rather 
than  eliminating  public  comment 
altogether,  as  would  be  permissible 
under  section  553(bHB),  in  a  direct  final 
rule  the  FCA  gives  the  public  adequate 
opportunity  to  comment  on  or  object  to 
a  rule.  For  a  full  explanation  of  direct 
final  rulemaking,  see  62  FR  63644 
(December  3, 1997). 

The  FCA  believes  that  the  changes  to 
12  CFR  part  614— subpart  G  fit  the 
category  of  rules  appropriate  for  direct 
final  rulemaking.  These  changes  delete 
unnecessary  approvals,  remove 
duplicative  language,  and  incorporate 
prudent  oversight  standards  that  the 
FCA  already  applies  to  all  institutions. 
As  such,  the  amendments  are 
straightforward  and  noncontrovereial. 
For  diese  reasons,  the  FCA  does  not 
anticipate  that  there  will  be  significant 
adverse  comment  on  this  rulemaking. 

This  rule  has  a  30-day  comment 
period.  If,  during  tiiat  period,  the  FCA 
receives  a  significant  adverse  comment 
on  the  rule,  the  FCA  will  withdraw  the 
rule  and  may  either  issue  another  direct 
final  rule  or  promulgate  the  rule  in 
proposed  form.  A  significant  adverse 
comment  is  defined  as  one  where  the 
commenter  explains  why  the  rule  would 
be  inappropriate,  including  challmiges 
to  the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  In 
general,  a  significant  adverse  comment 
would  raise  an  issue  serious  enough  to 
warrant  a  substantive  response  from  the 
FCA  in  a  notice-and-comment 
proceeding. 

If  no  significant  adverse  commoit  is 
received,  the  FCA  will  publish  its 
customary  notice  of  the  effective  date  of 
the  rule  following  the  required 
Congressional  waiting  period  under 
section  5.17(c)(1)  of  the  Act 

List  of  Subjects  in  12  CFR  Part  614 

Agriculture,  Banks,  banking.  Flood 
insurance.  Foreign  trade.  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

For  the  reasons  set  out  in  the 
preamble,  part  614  of  chapter  VI,  tide  12 
of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  614— LOAN  POUOES  AND 
OPERATIONS 

1.  The  authority  citation  for  part  614 
is  revised  to  read  as  follows: 

Antiwrity:  42  U.S.C.  4012a.  4104a,  4104b, 
4106,  and  4128:  sees.  1.3. 1.5. 1.6. 1.7. 1.9. 
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1.10. 1.11.  2.0,  2.2.  2.3.  2.4,  2.10.  2.12.  2.13. 
2.15.  3.0.  3.1.  3.3,  3.7.  3.8.  3.10.  3.20.  3.28. 
4.3A.  4.12,  4.12A,  4.13,  4.13B.  4.14,  4.14A. 
4.14C  4.14D,  4.14E.  4.18,  4.18A.  4.19.  4.36, 
4.37,  5.9.  5.10,  5.17.  7.0.  7.2.  7.6.  7.7,  7.8. 
7.12.  7.13.  8.0.  8.5.  8.9  of  the  Fum  Credit  Act 
(12  U.S.C  2011.  2013.  2014.  2015.  2017. 
2018.  2019.  2071.  2073,  2074,  2075.  2091. 
2093.  2094.  2096.  2121.  2122.  2124.  2128, 
2129.  2131.  2141.  2149.  2154e.  2183.  2184. 
2199.  2201.  2202.  2202«.  2202c.  2202d. 
2202e,  2206.  2206a.  2207.  2219a.  2219b. 
2243.  2244.  2252.  2279a.  2279»-2.  2279b. 
2279b-l.  2279b-2.  2279f.  2279f-l.  2279aa. 
2279aa-5.  2279aa-e):  lec.  413  of  Pub.  L  lOO- 
233.  101  SUt.  1568.  1639. 

Subpart  D — General  Loan  PoUcias  for 
Banka  and  Aaaociationa 

2.  Sections  614.4280  and  614.4321  in 
subpart  G  are  redesignated  as 
§§  614.4155  and  614.4160  in  subpart  D. 
and  S  614.4155  is  revised  to  read  as 
follows: 


§•14.4166 

Loans  made  by  eacb  bonk  and  direct 
lender  association  shall  bear  interest  at 
a  rate  or  rates  as  may  be  determined  by 
the  institution  board.  The  bo«ud  shall 
set  interest  rates  or  approve  individual 
interest  rate  changes  either  on  a  case-by- 
case  basis  or  pursuant  to  an  interest  rate 
plan  within  which  management  may 
establish  rates.  Any  interest  rate  plan 
shall  set  loan-pricing  policies  and 
objectives,  provide  guidance  regarding 
the  circumstances  imder  which 
management  may  adjust  rates,  and 
provide  the  upper  and  lower  limits  on 
management  authority.  Any  interest  rate 
plan  adopted  shall  be  reviewed  on  a 
continuing  basis  by  the  board,  as  well  as 
in  conjimction  with  its  review  and 
approval  of  the  institution's  operational 
and  strategic  business  plan. 

Subpart  0—4ntara8t  Rataa  and 


Subpart  Q  [Removed  arKl  Reeerved) 

3.  Subpart  G,  consisting  of 
§§614.4270,  614.4281,  614.4290, 
614.4300  and  614.4320,  is  removed  and 
reserved. 

Dated:  December  16. 1997. 
nojrd  Fithlan. 

Secniaiy.  Farm  Cndit  Administration  Board. 
(FR  Doc  97-33260  Filed  12-19-97;  8:45  am) 
MLUNO  oooi  tns-ai-p 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Pan  71 

[Alrapaoe  Docket  Na  97-AOL-44] 

Modification  of  Class  E  Alrspacs; 
Grand  Rapids,  Ml 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


This  action  modifies  Class  E 
airspace  at  Grand  Rapids.  ML  An 
Instrument  L.anding  System  (ILS) 
Standard  Instnunent  Approach 
Procedure  (SLAP)  to  Runway  35  has 
been  developed  for  Kent  County 
International  Airport.  Controll(>d 
airspace  extending  upward  from  700  to 
1 ,200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  This  action  increases  the 
radius  of  the  existing  Class  E  airspeoe. 
vrecnVE  OATI:  0901  UTC.  Ftbmaty  26, 
1908. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch.  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPlfMeiTARV  INFORMATION: 

Hislory 

On  Friday,  September  19, 1097,  the 
FAA  proposed  to  amend  14  CFH  port  71 
to  modify  Class  E  airspace  at  Grand 
Rapids,  MI  (62  FR  49182).  The  proposal 
was  to  add  controlled  airapace 
extending  upward  from  700  to  1200  fiset 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  ainpace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
coniments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  profKisal 
were  received.  Class  E  airspace 
designations  extending  upward  frt>m 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9E,  dated  September 
10, 1997,  and  effective  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequenUy  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  aii»pcK»  at  Grand 


Rapids,  Ml,  to  accommodate  aircraft 
executing  the  ILS  Runway  35  SIAP  at 
Kent  County  International  Airport  by 
increasing  the  radius  of  the  existing 
controlled  airspace.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regiilation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  ofEsct  air 
traffic  procedures  and  air  navigation,  it 
is  certiJSed  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reforence. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aatkority:  49  U.S.C  106(g),  40103, 40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

fTI.I    [AmandecQ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E.  Ainpace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effactive 
September  16. 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  from  700  Feet  or  More 
Above  the  Surface  trf  the  Earth 


AGLMIE9    Grand lapMs. MI (levisMll 

Kent  County  International  Airport.  MI 
(Lat  42*52'58"N,  long.  85*31'2e''  W) 
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That  airspaoe  extending  upward  from  700 
feet  above  the  sur&ce  within  a  7.0-mile 
radius  of  the  Kent  County  Intemationai 
Airport 

•         *         •         •         • 

Issued  in  Dea  Plaines.  Illinois  on  November 
24. 1997. 

David  B.  JohnaoB, 

Acting  Manager,  Air  Traffic  Diviaoa. 

[FR  Doc.  97-33284  Filed  12-19-97;  8:45  am) 

■HjUNQ  OOOC  4M»-13-M 


DEPARTMENT  OF  THE  INTERIOR 

Offlcs  Of  Surface  Mining  RaclamsMon 
and  Enforosmsnt 

SOCFRPartMl 
[SPATS  Na.  AL-067-FORI 

AMMnw  Regulatory  Program 

AOBIQY:  Office  of  Sur&ce  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Alabama  regulatory 
program  (hereinafter  referred  to  as  the 
"Alabama  program")  under  the  Surbce 
Mining  Control  end  Reclamation  Act  of 
1977  (SMCRA).  Alabama  proposed 
revisions  to  the  Alabama  Su^ace 
Mining  Commission  Rules  pertaining  to 
hearing  ordere  and  decisions,  license 
application  requirements,  procedures- 
for  permit  application  review, 
determination  of  bond  forfeiture 
amount,  surfece  and  ground  vnXat 
monitoring,  disposal  of  excess  spoil, 
and  coal  mine  waste.  The  amendmrat  is 
intended  to  revise  the  Alabama  program 
to  provide  additional  safeguards,  clarify 
ambiguities,  and  improve  operational 
efficiency. 
EFFECTIVE  DATE:  December  22, 1997. 


FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  Abbs,  Director,  Birmingham 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  135 
Gemini  Circle,  Suite  215,  Homewood, 
Alabama  35209,  Telephone:  (205)  290- 
7282. 

SUPPLBiENTARY  information: 

L  Background  on  the  Alabama  Program 
n.  SutHnission  of  the  Proposed  Amendment 
nL  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

L  Backgronnd  on  the  Alabama  Program 

On  May  20, 1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Alabama  program.  Back^und 
information  on  the  Alabama  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  May  20, 1982,  Federal  Regiater  (47 
FR  22062).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  foimd 
at  30  CFR  901.15  and  901.16. 

n.  Suhmiaeion  of  tfaa  Pkopaeed. 
AmendaaeBt 

By  letter  dated  March  28, 1997 
(Administrative  Record  No.  ALr4)562), 
Alabama  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Alabama  submitted  the 
proposed  amendment  at  its  own 
initiative. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  April  25, 
1997,  Federal  Regiater  (62  FR  20138). 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
proposed  amendment.  "The  public 
comment  period  closed  on  May  27, 
1997.  Because  no  one  requested  a  public 
hearing  or  meeting,  none  was  held. 


During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to 
hearing  orders  and  decisions  (Rule  880- 
X-5A-.22),  and  placement  of  coal  mine 
waste  on  refuse  piles  (Rules  680-X- 
10C-.40  and  880-X-10D-.36).  OSM 
notified  Alabama  of  these  concerns  by 
telephone  and  fax  on  Jime  16, 1997 
(Administrative  Record  Na  AL-0570). 

By  letter  dated  July  9, 1997 
(Administrative  Record  No.  AL-0560), 
Alabama  responded  to  OSM's  concerns 
regarding  placement  of  coal  mine  waste 
on  refuse  piles  by  submitting  additional 
explanatory  information  to  its  proposed 
program  amendment  Regarding  OSM's 
concerns  on  hearing  ordexs  and 
decisions,  Alabama  submitted  an 
emergency  rule,  on  July  30, 1997 
(Administrative  Record  No.  AL-0572), 
that  changed  the  number  of  days  in 
which  hearing  officers  are  to  furnish 
written  decisions  on  l>«M»ring«  from  60 
days  to  30  days.  Based  upcm  the 
additional  explanatory  information  and/ 
or  revisions  to  the  proposed  program 
amendment  submitted  by  Alabama, 
OSM  reopened  the  public  comment 
period  in  the  October  17, 1997,  Fadoral 
Register  (62  FR  53996).  The  public 
comment  period  closed  on  November  3, 
1997. 

m.  Directar'a  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

A.  Nonsubstantive  Revisions  to  the 
Alabama  Progmin 

Alabama  proposed  revisions  to  the 
following  previously-approved  rules 
that  are  nonsubstantive  in  natiue  and 
consist  of  minor  editorial,  pimctuation. 
grammatical,  and  recodification 
changes: 


Topic 


State  reguMions 


Federal  coumarpert  legwiBilone 


Proceduraaior  Permit  Applicaton  Review 

Determination  of  Fortoiture  Amount  ...„ 

Hydrologic  Ground  Water  Monitoring  

Disposal  of  Excess  Spoil  „ 


Disposal  of  Excess  Spoil  and  Underground 
Development  Waste. 


880-X-7B-.07(5) 

880-X-9E-.0S(2)  and  m 

880-X-10C-.23(2)(a) 

880-X-10C-.36(13)(b)      and 

(15)(B)(3). 
880-X-10D-.33(13)(b)      and 

(15)(b)(3). 


(b)(1)      and 
(b)(1)      and 


30  CFR  761.12(e)(1>-(a)(3). 
30  CFR  800.50(d)(1)  and  (d)(2). 
30  CFR  816.41(e)(1). 
30  CFR  816.71  (i)  and  816.74(h)(4). 

30  CFR  81 7.71  (Q  Wd  ei7.74(h)(^. 


Because  Alabama's  proposed 
revisions  to  these  previously-approved 
rules  are  nonsubstantive  in  nature,  the 
Director  finds  that  the  proposed 
revisions  do  not  render  Alabama's  rules 
less  effective  than  the  Federal 
regulations.  ^ 


B.  Revisions  to  Alabama's  Regulations 
That  Are  Not  Substantively  Identical  to 
the  Corresponding  Provisions  of  the 
Federal  Regulations  Rules  880-X-lOC- 
.40  and  880-X-10D-.36  Cost  Mine 
Waste:  Refuse  Piles 

At  paragraphs  (3)(a),  Alabama 
proposed  en  exception  to  the 


requirement  that  limits  coal  mine 
operators  frt}m  spreading  coal  mine 
waste  in  layers  thicker  than  24  inches. 
If  engineering  data  substantiates  a 
minimum  safety  factor  of  1.5  for  the    - 
refuse  pile,  the  State  regulatory 
authority  may  approve  layers  exceeding 
24  inches  in  thickness.  The  Fedoal 
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ngulatioiu  at  30  CFR  816.63  and  617.83 
nquire  refuie  piles  to  meet  the 
requirements  of  816.81  end  817.81, 
respectively.  At  30  CFR  816.81(cM2)  and 
817.81(cK2).  respectively,  ■  dispmal 
{scility  shall  be  designed  to  attain  a 
minimum  long-term  static  safety  factor 
of  1.5.  The  Director  is  approving 
Alabama's  proposed  exception  because 
it  is  no  less  effective  than  the  Federal 
regulations. 

C.  Revisions  to  Alabama's  Regulations 
With  No  Comsponding  Fedml 
Regulations 

1.  Rule  880-X-5A-.22  Orders  and 
Decisions 

Alabama  proposed  to  replace  the 
existing  requirements  with  the 
following  new  requirements.  At 
paragraph  (l)(a),  the  hearing  oCBcer  is  to 
make  a  written  decision  within  30  days 
alter  the  close  of  "any"  hearing.  OSM 
has  regulations  for  hearings  that  provide 
time  frames  of  30  or  60  days  in  which 
written  decisions  must  be  furnished  to 
the  participants  of  the  hearing  based 
upon  the  reason  the  hearing  is  being 
held.  For  example,  the  Federal 
regulaUon  at  30  CFR  775.11(bM4) 
regarding  administrative  review  of 
decisions  on  permits  require  that 
decisions  be  made,  in  writing,  within  30 
days  after  these  hearings.  As  another 
example,  the  Federal  regulation  at  30 
CFR  769.18  regarding  decisions  on 
petitions  for  designating  lands 
unsuitable  for  mining  requires  that  a 
written  decision  be  made  within  60 
days  of  the  completion  of  the  hearing. 
.  The  Director  finds  that  Alabama's 
proposal  for  requiring  decisions  to  be 
made  within  30  days  after  the  doaa  of 
"any"  hearing  is  no  less  effective  than 
the  Federal  regulations  and  is  approving 
it 

At  paragraph  (iXb),  Alabama 
proposed  that  the  Division  of  Hearings 
and  Appeals  (DHA)  provide  copies  of  all 
orders  of  the  hearing  officer  to  all 
parties.  Parties  other  than  the  regulatory 
authority  will  receive  copies  of  the 
orders  by  the  first  cimu  mail.  The 
Federal  regulations  at  30  CFR  760.18(b) 
regarding  decisions  on  petitions  for 
designating  lands  unsuitable  for  mining 
and  30  CFR  775.1  l(bM4)  regarding 
administrative  review  of  decisions  on 
permits,  require  written  hearing 
decisions  to  be  sent  to  each  person  who 
participated  in  the  hearing.  The  Director 
finds  that  Alabama's  proposed 
amendment  is  not  inconsistent  with  the 
Federal  regulations  and  is  approving  it 

At  paragraph  (2),  Alabama  proposed 
that  any  party  may  petition  the 
Commission  for  an  expedited  review  of 
any  pending  appeal  if  the  hearing  officer 


&ils  to  render  a  decision  within  the 
time  spedfied  in  paragraph  (iHa).  OSM 
does  not  have  a  coimterpart  Federal 
regulation  that  provides  for  an 
expedited  review  of  any  pending  appeal 
if  the  hearing  officer  fails  to  render  a 
decision  within  specified  time  frames. 
The  Director  finds  that  Alabama's 
proposed  regulation  is  not  inconsistent 
with  the  Federal  regulations  and  ii 
approving  it. 

2.  Rule  880-X-6A-.06  Ucense 
Application  Requirement* 

At  paragraph  (k).  Alabama  proposed 
to  replace  the  reference  to  "Chapter 
880-X-7"  with  the  corrected  reference 
to  "Chapter  880-X-8.  "  The  Director  is 
approving  this  correction. 

3.  Rule  880-X-10C-.36  Disposal  of 
Excess  Spoil  and  880-X-10D-.33 
Disposal  of  Excess  Spoil  and 
Underground  Development  Waste 

At  paragraphs  (16)(a)  in  the  first 
sentence,  Alabama  proposed  to  remove 
the  language  "in  natural  ground  along 
the  periphery  of  the  fill."  The  Director 
is  approving  the  removal  of  this 
language  because  there  is  no  Federal 
counterpart  and  because  the  removal  of 
this  language  will  not  render  the 
Alabama  program  less  efiiective  than  the 
Federal  regulations. 

4.  Rules  880-X-10C-.38  and  880-X- 
10D-.34  Coal  Mine  Waste:  General 
Requirements 

Alabama  proposed  to  remove  existing 
paragraphs  (l)(d)  for  its  regulations  and 
to  redesignate  existing  paragraphs  (iMe) 
and  (iKffas  paragraph  (l)(d)  and  (l)(e), 
respectively.  The  Director  is  approving 
theses  revisions  because  there  is  no 
Federal  coiuiterpart  regulation  to 
existing  paragraph  (d)  that  the  State 
proposed  to  remove  and  because  its 
mnoval  will  not  render  the  Alabama 
program  less  effective  than  the  Federal 
regulations. 

IV.  Summary  and  Dj^toaitkai  of 


Public  Commentt 

OSM  solicited  public  comments  on 
the  proposed  amendment  No  public 
comments  were  received. 

Federal  Agency  CoMnments 

Pursuant  to  30  CFR  732.17(hXllXi). 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  Agencies  with  an  actual  or 
potential  interest  in  the  Alabama 
program.  OSM  received  comments  fitim 
the  U.S.  Fish  and  Wildlife  Service  dated 
April  24, 1W7  (Administrative  Record 
No.  AL-0564),  and  the  U.S.  Department 
of  Labor  Mine  Safety  and  Health 


Administration  dated  May  5, 1997 
(Administrative  Record  No.  AL-0565). 
The  agencies  stated  that  they  either  had 
no  comments  or  no  concerns  regarding 
the  amendment 

Envinmmental  Protection  Agency  (SPA) 

Pursuant  to  30  CFR  732.17(hHll)(li). 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  qiiality  standards  promulgated 
under  the  authcwity  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  None 
of  the  revisions  that  Alabama  proposed 
to  make  in  this  amendment  pertain  to 
air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  the 
EPA's  concurrence. 

Pursuant  to  30  CFR  732.17(h)(llMi). 
OSM  solicited  comments  on  the 
proposed  amendment  from  the  EPA 
(Administrative  Record  No.  AL-0563). 
The  EPA  did  not  respond  to  OSM's 
request. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(hX4),  OSM 
is  required  to  solicit  comments  on 
proposed  amendments  which  may  have 
an  effect  on  historic  properties  from  the 
SHPO  and  ACHP.  OSM  solicited 
comments  on  the  proposed  amendment 
from  the  SHPO  and  ACHP 
(Administrative  Record  No.  AL-0563). 
The  ACHP  did  not  respond  to  OSM's 
request  OSM  received  a  comment  dated 
Jime  3, 1997,  from  the  Alabama 
Historical  Commission  (Administrative 
Record  No.  AL-0567).  The  Alabama 
Historical  Commission  felt  that 
properties  eligible  for  inclusion  on  the 
National  Register  along  with  properties 
listed  on  the  National  Register  should  be 
included  hi  the  Alabama  Surface 
Mining  Commission  Rules  regarding 
procedures  for  areas  unsuitable  for 
mining  at  880-X-7B-.07(6)(a).  The 
Alabama  Historical  Commission  felt  that 
this  inclusion  of  properties  would  be 
appropriate  because  it  would  conform 
with  me  Advisory  Coimcil  on  Historic 
Properties'  regulations  at  36  CFR  Part 
800.  In  response  to  these  comments, 
Alabama  did  not  propose  to  amend  its 
regulation  at  880-X-7B-.07(6)(a)  which 
is  substantially  identical  to  the  Federal 
regulation  at  30  CFR  761.12(fKl),  and, 
therefore,  is  not  inconsistent  with  the 
Federal  requirement  Also,  in  acting  on 
State  program  amendments,  the 
Directory  only  addresses  those  sections 
of  a  State's  laws  and  regulations  where 
revisions  are  proposed  by  the  State. 
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V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Alabama 
on  March  28, 1997,  and  as  revised  on 
July  9  and  30, 1997. 

'The  Director  approves  the  rules  as 
proposed  by  Alabama  with  the 
provision  that  they  be  folly  promulgated 
in  identical  form  to  the  rules  submitted 
to  and  reviewed  by  OSM  and  the  public. 

The  Director  is  also  taking  this 
opportimity  to  correct  editorial  errors  in 
the  required  regulatory  program 
amendments  section  at  3D  CFR  901.16. 

The  Federal  regulations  at  30  CFR 
Part  901,  codifying  decisions  concerning 
the  Alabama>program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encoiuBge  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  DetemiinatioiiB 
Executive  Order  12866 

This  rule  is  exempted  firmi  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  r^ulatory  progrun*  "nd 


program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
subznittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interim  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 


significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promu^teid  by  OSM  will  be 
implemented  by  the  State.  In  nmHng  the 
determination  as  to  whethw  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Subjects  in  30  CFR  Part  901 

Intergovernmental  relations,  Surfece 
mining.  Underground  mining. 

Dated:  November  25, 1997. 
Brant  Wahlqniat. 

Regional  Director.  Mid-Continent  Regional 
Coordinating  Cento: 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  901  is  amended 
as  set  forth  below: 

PART901-nALABAMA 

1.  The  authority  citation  for  Part  901 
continues  to  read  as  follows: 

Aothortty:  30  U.S.C  1201  et  seq. 

2.  Section  901.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

1901.15    AppovalefAlabemeregiitalory 


Original  amendment  sub- 
mission date 


Date  of  final  pubNcalion 


Citation/description 


March  28.  1997 


December  22, 1997 


880-X-fiA-.22(1)(a),  (1)(b)  and  (2);  880-X-6A-.06(lc):  88O-X-7&-.07(5);  880-X- 
9E-.05(2)  and  (3);  88O-X-10C-.23(2)(a),  .36(13)(b)  and  (b)(1),  (15Mb)(3).  end 
(16)(a),  .38(1)(d)  through  (1)(f),  .40(3)(a);  880-X-10O-.33(13)(b)  and  (b)(1), 
(I5)(b)(3),  and  (16)(a),  .34(l)(d)  through  (1)(1),  and  .36(3)(a) 
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fWhiC 

3.  The  t6Xt  of  §  901.16  is  removed  and 
the  section  and  section  heading  are 
reserved. 

IFR  Doc.  97-33335  Filed  12-19-97;  8:45  am) 

■UMQ  OOOC  4310-OS-M 


UBRARY  OF  CONGRESS 
Cof»yrlgM  Onioe 
37CFRPart202 

(Deelwt  Na  97-q 

neylamUon  of  Claims  to  Copyright: 
Group  Reglslration  of  Serials 

agency:  Copyright  OfiBce.  Lil»ary  of 

Congress. 

action:  Final  rule;  technical 

amendment. 


r:  The  Copyright  OfBce  is 
making  a  technical  amendment  to  one  of 
the  addresses  designated  in  the  group 
registration  procedures. 
EFFECTIVE  DATE:  December  22. 1997. 
FOR  FUHTNER  JrOnMATION  CONTACT:  Kent 
Dunlap,  Principal  Legal  Advisor  to  the 
General  Counsel.  Copyright  GC/IftR  P.O. 
Box  70400,  Southwest  Station, 
Washington.  D.C.  20024.  Telephone: 
(202)  707-«380.  Teleftx:  (202)  707- 
8366. 

aUPPLEMENTARY  >»Om»ATICN;  In  1990. 
the  Copyright  Office  adopted  a  new 
registration  procedure  which  permitted 
group  registration  of  serial  publications 
under  certain  conditions.  55  PR  50556 
(1990).  This  proced'jre  is  part  of  the 
regulations  of  the  Copyright  Office  at  37 
CFR  Chap.  II.  §§  202.3(b)(5)  and 
202.20(c)(2)(xvii).  This  document 
amends  the  address  to  which  the 
complimentary  subscriptions  must  be 
mailed. 

List  ofSiAfacts  in  37  CFR  Part  202 

Claims.  Copyright.  Registration. 

Techaical  Ameiidineat 

In  consideration  of  the  foregoing,  the 
Copyright  Office  is  amending  part  202 
of  37  GFR.  chapter  II  in  the  manner  set 
forth  below. 

PART  202— REGISTRATION  OF 
CLAIMS  TO  COPYRIGHT 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

ABtkoriljr:  17  U.S.C.  702. 

1202.3    [Anwndad] 

2.  Section  202.3(bM5)(iU)  is  amended 
to  add  "-4161."  alter  "20540". 


Dated:  December  17. 1997. 
Marilyn  ).  Krataiafar. 
AMsisUutt  Genera}  Counsel. 
(FR  Doc.  97-33313  Filed  12-19-97;  8:45  ami 
MLUNQ  COOl  1410-30-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  S2 

[Region  2  Doctol  Na  NY  28-2-1768;  FRL- 
9036-8] 

Datsrmlnatlon  of  Attainment  of  the 
Ona  Hour  Orona  Standard  tor  the 
Pouqhkeepsle,  New  York  Oione 
Nonattainment  Area  and  Detorminatlon 
Regarding  Appikabillty  of  Certain 
neaaonable  Further  Prograas  and 
Attainment  Deiiionsli  atlon 
Repuiremenis 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  determining, 
through  direct  final  procedure,  that  the 
PougUieepsie  moderate  ozone 
nonattaiiunent  area  in  New  York  has 
attained  the  one-hour  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone.  This  determination  is  based 
upon  three  years  of  complete,  quality 
assured  ambient  air  monitoring  data  for 
the  years  1995-97.  This  daU 
demonstrates  that  the  one-hour  ozone 
NAAQS  has  been  attained  in  this  area. 
On  the  basis  of  this  determination,  EPA 
is  also  determining  that  certain 
reasonable  further  progress  and 
attainment  demonstradon  requirements, 
along  with  certain  other  related 
requirements,  of  Part  D  of  Title  1  of  the 
Clean  Air  Act  are  not  applicable  to  this 
area. 

In  the  proposed  rulea  section  of  this 
Federal  Regjstar.  EPA  is  proposing  this 
determination  and  soliciting  public 
comment  on  it  If  adverse  comments  are 
received  on  this  direct  final  rule,  EPA 
will  withdraw  this  final  rule  and 
address  these  comments  in  a  final  rule 
on  the  related  proposed  rule  which  is 
being  published  in  the  proposed  rules 
section  of  this  Federal  Re^^ster. 
DATES:  This  action  will  be  efiiactive 
Febraury  5. 1998  unless  advwse  or 
critical  comments  are  received  by 
January  21.  1998.  If  the  effective  date  is 
delayed,  a  timely  document  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Ronald  Borsellino,  Chief. 
Air  Programs  Branch.  Environmental 
Protection  Agency.  Region  2.  290 
Broadway,  New  York.  NY  10007-1866. 


Copies  of  the  relevant  material  for  this 
notice  are  available  for  inspection 
during  normal  business  hours  at: 
Environmental  Protection  Agency, 
Region  2  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  Yorii. 
New  York  10007-1866. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Kelly,  Air  Programs  Branch, 
Environmental  Protection  Agency. 
Region  2.  at  the  above  address.  Phone: 
212-637-4249. 

SUPPLEMENTARY  INRMMATKM: 

LBackgroniid 

Subpart  2  of  Part  D  of  Title  I  of  the 
Clean  Air  Act  (CAA)  contains  various 
air  quality  planning  and  state 
implementation  plan  (SIP)  submission 
requirements  for  ozone  nonattainment 
areas.  EPA  has  interpreted  provisions 
regarding  reasonable  further  progress 
(RFP)  and  attainment  demonstrations, 
along  with  certain  other  related 
provisions,  so  as  not  to  require  SIP 
submissions  if  an  ozone  nonattainment 
area  sub)ect  to  thoae  requirements  is 
monitoring  attainment  of  the  one-hour 
ozone  standard  (i.e.,  attainment  of  the 
NAAQS  is  demonstrated  with  three 
consecutive  years  of  complete,  quality 
assured  air  quality  monitoring  data).  Aa 
described  below,  EPA  has  previously 
interpreted  the  general  provisions  of 
subpart  1  of  part  D  of  Tide  I  (sections 
171  and  172)  so  as  not  to  require  the 
submission  of  SIP  revisions  concerning 
RFP.  attainment  demonstrations,  or 
contingency  measures.  As  explained  in 
a  memorandum  dated  May  10, 1995 
from  John  Seitz  to  the  Regional  Air 
Division  Directors,  entitied  "Reasonable 
Further  Progress,  Attainment 
Demonstration,  and  Related 
Requirements  for  Ozone  Nonattainment 
Arms  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard,"  EPA 
has  interpreted  the  more  specific  RFP, 
attainment  demonstration  and  related 
provisions  of  subpart  2  in  the  su  jae 
manner. 

First,  with  respect  to  RFP,  section 
171(1)  states  that,  for  purposes  of  part  D 
of  Titie  I,  RFP  "means  such  annual 
incremental  reductions  in  emissions  of 
the  relevant  air  pollutant  as  are  required 
by  this  part  or  may  reasonably  be 
required  by  the  Administrator  for  the 
purpose  of  ensiuing  attainment  of  the 
applicable  national  ambient  air  quality 
standard  by  the  applicable  date."  Thus, 
whether  dealing  with  the  general  RFP 
requirement  of  section  172(c)(2),  or  the 
more  specific  RFP  requirements  of 
subpart  2  for  classified  ozone 
nonattaiimient  areas  (such  as  the  15 
percent  plan  requirement  of  section 
182(b)(1)),  the  stated  purpose  of  RFP  is 
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to  ensure  attainment  by  the  applicable 
attainment  date.'  If  an  area  has  in  &ct 
attained  the  one-hour  standard,  the 
stated  purpose  of  the  RFP  requirement 
vdll  have  already  been  fulfilled  and  EPA 
does  not  believe  that  the  area  needs  to 
submit  revisions  providing  for  the 
further  emission  reductions  described  in 
the  RFP  provisions  of  section  182(b)(1). 

EPA  notes  that  it  took  this  view  with 
respect  to  the  general  RFP  requirement 
of  section  172(c)(2)  in  the  General 
Preamble  for  the  Interpretation  of  Titie 
I  of  the  Clean  Air  Act  Amendments  of 
1990  (57  FR  13498,  April  16, 1992),  and 
it  is  now  extending  that  interpretation  to 
the  specific  provisions  of  subpart  2.  In 
the  General  Preamble,  EPA  stated,  in  the 
context  of  a  discussion  of  the 
requirements  applicable  to  the 
evaluation  of  requests  to  redesignate 
nonattainment  areas  to  attainment,  that 
the  "requirements  for  RFP  will  not 
apply  in  evaluating  a  request  for 
redesignation  to  attainment  since,  at  a 
minimum,  the  air  quality  data  for  the 
area  must  show  that  the  area  has  already 
attained.  Showing  that  the  State  will 
make  RFP  towards  attainment  will, 
therefore,  have  no  meaning  at  that 
point."  (57  FR  at  13564.)  ^ 

Second,  with  respect  to  the 
attaiiunent  demonstration  requirements 
of  section  182(bKl)  an  analogous 
rationale  leads  to  the  same  result 
Section  182(b)(1)  requires  that  the  plan 
provide  for  "such  specific  annual 
reductions  in  emissions  *  *  *  as 
necessary  to  attain  the  national  primary 
ambient  air  quality  standard  by  the 
attainment  date  applicable  under  this 
Act."  As  with  the  RFP  requirements,  if 
an  area  has  in  fact  monitored  attainment 
of  the  one-hour  standard,  EPA  believes 
there  is  no  need  for  an  area  to  make  a 
further  submission  containing 
additional  measures  to  achieve 
attainment  of  the  one-hour  standard. 
This  is  also  consistent  with  the 
interpretation  of  certain  section  172(c) 
requirements  provided  by  EPA  in  the 


■  EPA  notes  that  paragraph  (1)  of  cubsectioo 
ie2(b)  is  entiUed  "PLAN  PROVISIONS  FOR 
REASONABLE  FURTHER  PROGRESS"  and  that 
subparagraph  (B)  of  paragraph  lB2(c)(2)  is  entitled 
"REASONABLE  FURTHER  PROGRESS 
DEMONSTRATION."  thereby  making  it  dear  that 
both  the  IS  percent  plan  requirement  of  section 
182(bXl)  and  the  3  percent  per  year  requirement  of 
■ection  lS2(c)(2)  are  specific  varieties  of  RFP 
lequiremants. 

'  See  also  "Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment,"  from  John 
Calcagni.  Director,  Air  Quality  Management 
Division,  to  Regional  Air  Division  Directors, 
September  4. 1992,  at  page  6  (stating  that  the 
"requirements  for  reasonable  further  progress  •   •   • 
will  not  apply  for  redesignations  because  they  only 
have  meaning  for  areas  not  attaining  the  standard") 
(hereinafter  referred  to  as  "September  1992 
Calcagni  memorandum"). 


General  Preamble  to  Titie  I,  as  EPA 
stated  there  that  no  other  measures  to 
provide  for  attainment  would  be  needed 
by  areas  seeking  redesignation  to 
attainment  since  "attainment  will  have 
been  reached."  (57  FR  at  13564;  see  a7so 
September  1992  Qdcagni  memorandiun 
at  page  6.)  Upon  attainment  of  the 
NAAQS,  the  focus  of  state  plaiming 
efforts  shifts  to  the  maintenance  of  the 
NAAQS  and  the  development  of  a 
maintenance  plan  under  section  175A. 

Similar  reasoning  applies  to  the 
contingency  measure  requirements  of 
section  172(c)(9).  EPA  has  previously 
interpreted  the  contingency  measure 
requirement  of  section  172(c)(9)  as  no 
longer  being  applicable  once  an  area  has 
attained  the  one-hotir  standard  since 
those  "contingency  measiu«s  are 
directed  at  ensuring  RFP  and  attainment 
by  the  applicable  date."  (57  FR  at  13564; 
see  also  September  1992  Calcagni 
memorandujn  at  page  6.)  As  the  section 
1 72(c)(9)  contingency  measures  are 
linked  with  the  RFP  requirements  of 
section  182(b)(1).  the  requirement  no 
longer  applies  once  an  area  has  attained 
the  one-hour  standard. 

This  action  is  only  a  suspension  of  the 
requirements  to  submit  the  SIP  revisions 
discussed  above.  If  the  area  were  to 
violate  the  one-hour  ozone  NAAQS.  the 
basis  for  the  determination  that  the  area 
need  not  make  the  pertinent  SIP 
revisions  would  no  longer  exist  The 
EPA  would  notify  the  state  of  that 
determination  and  would  also  provide 
notification  to  the  public  in  the  Federal 
Register.  Such  a  determination  would 
mean  that  the  area  would  have  to 
address  the  pertinent  SIP  requirements 
within  a  period  of  time,  which  EPA 
woiUd  dstablish  taking  into  account  the 
individual  circumstances  surrounding 
the  particular  SIP  submissions  at  issue. 

However.  EPA  recentiy  promulgated  a 
new  eight-hour  ozone  standard.  The 
President's  Directive  of  July  16, 1097 
outiines  how  EPA  will  make  the 
transition  from  the  old  one-hour 
standard  to  the  new  SIP  requirements 
for  the  eight-hour  standard.  The 
Directive  states  that  EPA  will  revoke  the 
one-hour  standard  once  an  area  has  air 
monitoring  data  shoMring  attainment  of 
the  one-hoiu-  standard.  If  EPA  revokes 
the  one-hour  standard  for  an  area,  the 
requirement  for  the  area  to  submit  RFP 
requirements  and  an  attainment 
demonstration  for  the  one-hour  standard 
will  be  permanentiy  ended. 

The  state  must  continue  to  operate  an 
appropriate  air  quality  monitoring 
network,  in  accordance  with  40  Q'R 
part  58,  to  verify  the  attainment  status 
of  the  area.  The  air  quality  data  relied 
upon  to  determine  that  the  area  is 
attaining  the  ozone  standard  must  be 


consistent  with  40  CFR  part  58 
requirements  and  other  relevant  EPA 
giudance  and  recorded  in  EPA's 
Aerometric  Information  Retrieval 
System  (AIRS). 

The  determination  that  is  being  made 
with  this  Federal  Register  document 
that  air  quality  data  shows  attainment  of 
the  one-hour  standard  is  not  equivalent 
to  the  redesignation  of  the  area  to 
attainment  Using  monitoring  data  to 
show  attainment  of  the  ozone  NAAQS  is 
only  one  of  the  criteria  siet  forth  in 
section  107(d)(3)(E)  that  must  be 
satisfied  for  an  area  to  be  redesignated 
to  attainment.  To  be  redesignated  the 
state  must  submit  and  receive  full 
approval  of  a  redesignation  request  for 
the  area  that  satisfies  all  of  the  criteria 
of  that  section,  including  the 
requirement  of  a  demonstration  that  the 
improvement  in  the  area's  air  quality  is 
due  to  permanent  and  enforceable 
reductions  and  the  requirements  that 
the  area  have  a  fully-approved  SIP 
meeting  all  of  the  applicable 
requirements  under  section  110  and  Part 
D  and  a  fully-approved  maintenance 
plan. 

Furthermore,  the  determination  made 
in  this  notice  does  not  shield  an  area 
from  fiitiue  EPA  action.  EPA  can  require 
emissions  reductions  from  sources  in 
the  area  where  there  is  evidence,  such 
as  photochemical  grid  modeling, 
showing  that  emissions  from  sources  in 
the  area  contribute  significantiy  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  other  nonattainment 
areas.  EPA  has  authority  under  section 
110(a)(2)  to  require  such  emission 
reductions  if  necessary  and  appropriate 
to  deal  with  transport  situations.  Also, 
EPA  can  require  SIPs  from  this  area  if 
EPA  or  the  state  proposes,  in  future 
actions,  that  the  area  is  in  violation  of 
the  eight-hour  standard. 

n.  Analysia  of  Air  Quality  Data 

On  November  17, 1997,  New  York 
requested  that  EPA  find  that  air 
monitoring  data  from  New  York  State 
for  the  Poughkeepsie  ozone 
nonattainment  area  shows  that  the  area 
is  attaining  the  one-hour  ozone 
standard.  New  York  State,  also  on 
November  17, 1997,  submitted  quality 
assured  data  (consistent  with  the 
requirements  contained  in  40  CFR  part 
58  and  recorded  in  AIRS)  through  the 
end  of  the  1997  ozone  season  and 
certified  that  these  data  met  EPA's 
requirements.  The  EPA  has  reviewed 
the  ambient  air  monitoring  data  for 
ozone  from  1995  through  1997  for  the 
Poughkeepsie  ozone  nonattainment 
area,  whidi  includes  Dutchess,  Putnam 
and  northern  Orange  Coimties  in  New 
York.  The  data  were  taken  from  the 
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EPA -approved  New  Yoric  State  air 
quality  monitoring  network.  It  should  be 
noted  that  New  York  expanded  air 
monitoring  in  the  Poughkeepsie  area 
from  one  to  three  monitors  during  the 
19908.  The  monitors  in  these  locations 
were  sited  to  measure  ozone 
concentrations  typical  of  concentrations 
across  the  area.  New  York  did  this  to 


better  define  the  extent  of  ozone 
nonattaimnent  in  the  area.  Expanding 
the  network  increased  the  opportunity 
for  finding  violations  of  the  ozone 
standard  in  the  Poughkeepsie  area.  EPA 
believes  that  these  data  are 
representative  of  the  Poughkeepsie 
ozone  nonattainment  area.  This  is 
especially  true  since  ozone  }%  not 


emitted  directly  from  sources,  but  is 
formed  from  pollutants  that  react  in 
sunshine  over  a  period  of  time.  The 
ozone  air  quality  data  for  the 
Poughkeepsie  ozone  nonattainment 
area,  summarized  in  Table  I,  shows  that 
the  area  has  met  the  one-hour  NAAQS. 


Table  I.— Exceeoances  of  the  One-hour  Ozone  Standard  for  Monitoring  Sites  in  the  Poughkeepsie  Ozone 

Nonattainment  Area 
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PMNe:  cxpecwa 
Tlw  0.12  ppm  one  hour 

numtMr  of  exi 


are  calculated  from  the 


numtMT  of 


ozone  slarxiard  is  attairwd  wrfian  ttte  three  year  everaoa 

are  rounded  to  ttie  nearest  tenth.  (See  CFR  Part  51.  Appendbt  H.] 


(  ),  adjusted  lor  missing  data  as  required  t>y  Appendix  H. 
o(  expected  exceedances  is  1.0  or  less.  The  expected 


As  noted  in  Table  I,  attainment  of  the 
one-hour  ozone  standard  is  achieved 
when  an  area's  monitoring  sites  have  1.0 
or  less  exceedances  per  year,  averaged 
over  a  three  year  period  from  1995 
through  1997.  Since  all  of  the  monitors 
in  the  Poughkeepsie  ozone 
nonattainment  area  average  1.0  or  less 
exceedances  per  year,  the  Poughkeepsie 
area  is  attaining  the  one-hour  NAAQS 
for  ozone.  Attaining  the  ozone  standard 
would  relieve  New  York  from 
submitting  a  reasonable  further  progress 
plan  whose  purpose  was  to  bring  the 
area  into  attainment.  Likewise,  New 
York  would  not  have  to  submit  an 
attainment  demonstration  since  the  area 
has  attained  the  one-hour  ozone 
standard. 

m.  Final  Action 

EPA  determines  that  the 
Poughlceepsie  ozone  nonattainment  area 
has  attained  the  one-hour  ozone 
standard  based  on  three  years  of  quality- 
assured  monitoring  data  at  all  three  sites 
in  the  area.  As  a  consequence  of  EPA's 
determination  that  the  Poughkeepsie 
area  lias  attained  the  one-hour  ozone 
standard,  the  requirements  of  section 
182(bHl)  concerning  the  submission  of 
the  15  f>ercent  plan  and  ozone 
attainment  demonstration  and  the 
requirements  of  section  172(c)(9) 
concerning  contingency  measures  shall 
not  be  applicable  to  the  area.  This  is 
effective  as  long  as  the  area  continues  to 
attain  the  one- hour  ozone  standard,  or 


until  EPA  revokes  the  one-hour 
standard. 

EPA  emphasizes  that  as  long  as  the 
one-hour  standard  applies  to  the 
Poughkeepsie  area,  these  determinations 
are  contingent  upon  the  continued 
monitoring  and  continued  attainment 
and  maintenance  of  the  one-hour  ozone 
NAAQS  in  this  affected  area.  If  while 
the  one-hour  standard  is  still  in  efiiect. 
a  violation  of  the  one-hour  ozone 
NAAQS  is  monitored  in  the 
Poughkeepsie  area  (consistent  with  the 
requirements  contained  in  40  CFR  part 
58  and  recorded  in  AIRS),  EPA  will 
provide  notice  to  the  public  in  the 
Federal  Register.  Then  EPA  would 
reinstate  the  requirements  of  section 
182(b)(1)  and  section  172(c)(9)  for  the 
Poughkeepsie  area  since  the  basis  for 
the  determination  that  they  are  not 
needed  would  not  exist. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  EPA  is  strictly  acting  on  the 
basis  of  real  data,  without  modification 
or  interpretation  that  impels  EPA  to 
make  the  determination  in  this 
docuunent  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  this  action  in  case  adverse  or 
critical  comments  be  filed.  This  action 
will  be  effective  February  5. 1908 
unless,  by  January  21,  1998,  adverse  or 
critical  comments  are  received. 


If  the  EPA  receives  such  comments, 
this  action  vrill  be  withdrawn  before  the 
effiective  date  by  publishing  a 
subsequent  dociunent  that  %vill 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  intnested  in  conunenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  February  5. 1998. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiue 
request  for  revisions  to  any  SIP.  Each 
request  for  revision  of  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
{actors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

Regulatory  Flexibility  Ad 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
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that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

This  action  removes  a  requirement 
that  the  Clean  Air  Act  required  the  State 
to  address.  Therefore,  because  this 
action  does  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  an  impact  on  any  small  entities. 

Unfunded  Mandate 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  iii  estimated  wnniml  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  biudensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  this  action 
does  not  include  a  fiaderal  mandate  that 
may  result  in  estimated  »^nnual  costs  of 
$100  million  or  more  to  either  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
federal  action  imposes  no  new 
requirements,  and  accordingly,  no 
additional  costs  to  State.  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C.  section  B01(a)(l)(A)  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoiuiting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  section  804(2). 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  20, 
1998.  Filing  a  petition  for 


reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
I>ostpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See.  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  oxides. 
Ozone,  Volatile  organic  compounds. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  December  4, 1997. 
William  J.  Muzpiakl, 
Acting  Regional  Administrator,  Region  2. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Anthority:  42  U.S.C  7401-7671q. 

Subpart  HH— New  York 

2.  Section  52.1683  is  amended  by 
adding  new  paragraph  (f)  to  read  as 
follows: 

St.1083   Control  stFMegy:  Ozone. 

(f)  Attainment  £)etermination — ^EPA 
has  determined  that,  as  of  February  5. 
1998,  the  Poughkeepsie  ozone 
nonattainment  area  (consisting  of 
Dutchess  and  Putnam  Counties  and 
northern  Orange  County)  has  air 
monitoring  data  that  attains  the  one- 
hour  ozone  standard  and  that  the 
requirements  of  section  182(b)(1)      - 
(reasonable  further  progress  and 
attainment  demonstration)  and  related 
requirements  of  section  172(c)(9) 
(contingency  measures)  of  the  Clean  Air 
Act  do  not  apply  to  the  area. 

[FR  Doc.  97-33080  Filed  12-19-47;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

46  CFR  Part  1110 

Nondiscrimination  in  Federally 
Assisted  Programs;  Technical 


AQENCY:  Natioiud  Foundation  on  the 
Arts  and  the  Humanities. 


ACTION:  Final  rule;  technical 
amendment 

SUMMARY:  This  final  rule  incorporates 
the  new  name  of  the  Institute  of 
Museum  and  Library  Services  (the 
"Institute"),  established  by  the  Museum 
and  Library  Services  Act  of  1996,  into 
the  regulations  promulgated  by  the 
National  Foimdation  on  the  Arts  and  die 
Humanities  regulations  regarding 
nondiscrimination  in  federally  assisted 
programs.  These  regulations  implement 
Tide  VI  of  the  Civil  Rights  Act  of  1964. 
thereby  prohibiting  discrimination  on 
the  grounds  of  race,  color,  or  national 
origin,  in  fisderally  funded  programs. 
DATES:  This  final  rule  is  effective 
December  22, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mary  Ann  Bittner,  Director  of 
Legislative  and  Public  AfEairs,  Institute 
of  Museum  and  Library  Services.  1100 
Pennsylvania  Avenue.  N.W., 
Washington,  D.C.  20405.  Telephone: 
(202) 606-8536. 

SUPPLEMENTARY  INFORMATION:  The 
Museum  and  Library  Services  Act  of 
1996,  set  forth  as  20  U.S.C.  961  et  seq., 
expanded  the  functions  of  the  Institute 
of  Museum  Services  to  create  a  new 
agency.  The  Institute  of  Museum  and 
Library  Services.  The  Institute,  like  its 
sister  agencies  The  National  Foundation 
on  the  Arts  and  the  Humanities,  is  a 
subdivision  of  the  National  Foundation 
on  the  Arts  and  the  Humanities. 

The  National  Foimdation  on  the  Arts 
and  the  Humanities  regulations 
governing  nondiscrimination  in 
federally  assisted  programs  and 
implementing  Titie  VI  of  the  Civil 
Rights  Act  of  1964,  are  set  forth  in  45 
CFR  Part  1110.  This  rule  conforms  these 
regulations  to  the  Museum  and  Library 
Services  Act  of  1996,  by  incorporating 
the  new  name  of  the  agency  into  the 
regulations'  provisions. 

The  National  Foundation  on  the  Arts 
and  the  Humanities  considers  this  rule 
to  be  a  technical  amendment  which  is 
exempt  frtim  notice-and-comment  under 
5  U.S.C.  553(b)(3)(A).  This  rule  is  not  a 
significant  rule  for  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  As  required  by  the 
Regulatory  Flexibility  Act,  The 
Foundation  certifies  that  these 
regulatory  amendments  will  not  have  a 
significant  impact  on  small  business 
entities. 

List  of  Subjects  in  45  CFR  Part  1110 

Qvil  rights. 

For  the  reasons  stated  in  the  summary 
and  pursuant  to  20  U.S.C.  961  et  seq.. 
45  CFR,  Chapter  XI,  Part  1110  is 
amended  as  follows: 
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PART  1110— NONOtSCRIMNATION  IN 
FEDERALLY  ASSISTED  PROGRAMS 

1.  The  authorities  citation  continues 
to  read  as  follows: 

Aalkarity:  Soc  602.  78  SUt  2S2  and  mc 
10(a)(1).  79  SUL  852. 

2.  Revise  $  1110.1  to  read  as  follows: 

filial    Pwpoae. 

The  purpose  of  this  part  is  to 
effectuate  the  provisions  of  title  VI  of 
the  Qvil  Rights  Act  of  1964  (hereafter 
referred  to  as  the  "Act").  42  U.S.C. 
2000d  et  seq.,  to  the  end  that  no  person 
in  the  United  States  shall,  on  the  ground 
of  race,  color,  or  national  origin,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  otherwise 
subfected  to  discrimination  under  any 
program  or  activity  receiving  Federal 
financial  assistance  from  the  National 
Endowment  for  the  Arts,  the  National 
Endowment  for  the  Humanities,  or  the 
Institute  of  Museum  and  Library 
Services. 

3.  Revise  the  first  sentence  of  S  1110.2 
to  read  as  follows: 

fllioa    AppUeaCton o« p«l 

This  part  applies  to  any  program  for 
which  Federal  financial  assistance  is 
authorized  under  a  law  administered  by 
the  National  Endowment  for  the  Arts, 
the  National  Endowment  for 
Humanities,  or  the  Institute  of  Museum 
and  Library  Services,  including  the 
federally  assisted  programs  and 
activities  listed  in  appendix  A  of  this 
part*   •  • 

4.  Amend  §  1110.13  by  revising 
paragraphs  (a),  (b),  and  (c)  to  read  as 
follows: 


fiiiais 


(a)  The  term  Foundation  means  the 
National  Foundations  for  the  Arts  and 
the  Humanities,  and  includes  the 
National  Endowment  for  the  Arts,  the 
National  Endowment  for  the 
Humanities,  the  Institute  of  Museum 
and  Library  Services,  and  each  of  their 
organizational  units. 

(b)  The  term  Endowment  means  the 
National  Endowment  for  the  Arts,  the 
National  Endowment  for  the 
Humanities,  or  the  Institute  of  Museum 
and  Library  Services. 

(c)  The  term  Chairman  means  the 
Chairman  of  the  National  Endowment 
for  the  Arts,  the  Chairman  of  the 
National  Endowment  for  the 
Humanities,  or  the  Director  of  the 
Institute  of  K/fiiseum  and  Library 
Services. 


Dated:  December  1«.  1997. 
Michael  S.  Sheptoo, 

General  Counml.  National  Endowment  for  the 
Humanities. 


General  Couneei.  National  Endowment  for  the 

ArU. 

[FR  Doc.  97-33303  Filed  12-19-97;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  DookM  Na  •7-14S:  RM-M91] 

Radio  Broadcasting  Sanrtoaa;  QIan 
Roaa  and  Stamford,  TX 

AOeiCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


The  Commission,  at  the 
request  of  Cleburne  Radio,  Inc, 
substitutes  Channel  221C1  for  Channel 
221C2  at  Glen  Rose  and  modifies  the 
license  of  Station  KCLE-FM  to  specify 
operation  on  the  higher  powered 
channel.  To  accommodate  the  upgrade 
at  Glen  Rose,  the  Commission  also 
substitutes  Channel  295A  for  Channel 
221C2  at  Stamford,  Texas,  and  modifies 
the  construction  permit  of  M  &  M 
Broadcasting  Company  to  specify  the 
Class  A  channel.  See  62  FR  36250,  July 
7. 1907.  Channel  221C1  and  Chaimel 
295A  can  be  allotted  to  Glen  Rose  and 
Stamford,  respectively,  in  compliance 
%vith  the  Commission's  minimum 
distance  separation  requirements.  The 
coordinates  for  Channel  221C1  at  Glen 
Rose  are  32-16-30  and  96-08-30.  The 
coordinates  for  Channel  295A  at 
Stamford  are  32-58-21  and  00-48-32. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  date:  January  26, 1998. 
FOR  FURTMER  MFOfMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

aupnamiTun  ■powmatwm:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-145. 
adopted  November  26, 1997,  and 
released  December  12, 1997.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hotirs  in  the 
FCC  Reference  C^enter  (Room  239),  1919 
M  Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS.  Inc..  (202)  857- 
3800. 1231  20th  Street.  NW, 
Washington.  DC  20036. 


List  of  Sabfects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aathortty.  47  U.S.C  154,  303.  334.  336. 

173.202    [AmendMQ 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  22lCiz  and  adding 
Channel  221C1  at  Glen  Rose;  by 
removing  Channel  221 A  and  adding 
Channel  295A  at  Stamford. 

Federal  Communicationa  CommiMion. 
Joha  A.  Kareesoa. 

Chief,  Allocationi  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  97-33185  Filed  12-19-97;  8:45  am] 
lOOOf  •nt-oi-P 


DEPARTMENT  OF  DEFENSE 

Dapartmant  of  tha  Navy 

48  CFR  Part  8231 

Dapartmant  of  ttia  Navy  Awyilaltlon 
RaguMiona;  Shipbuilding  CapablHIy 
I  Agr 


AGENCY:  Depertment  of  the  Navy,  DoD 
ACTION:  Interim  rule  with  rsipiast  for 
comments. 


r.  The  Deputy  Cor  Acquisition 
and  Business  Managranent.  Office  of  the 
Assistant  Secretary  of  the  Navy 
(Research.  Development  and 
^^cquisition).  has  issued  an  interim  rule 
amending  the  Navy  Acquisition 
Regulations  to  permit  the  Department  of 
the  Navy  (DoN)  to  enter  into  a 
shipbuilding  capability  preservation 
agreement  with  a  shipbuilder  where  it 
would  facilitate  the  achievement  of  the 
policy  ob|ectives  set  forth  in  section 
2501(b)  of  tide  10.  United  States  Code. 
DATES:  Effective  Date:  December  22, 
1997. 

Comment  date:  Comments  on  the 
interim  nde  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  February  20. 1998.  in  order  to 
be  considered  in  formulation  of  the  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Department 
of  the  Navy.  Office  of  the  Assistant 
Secretary  of  the  Navy.  Acquisition  and 
Business  Management,  Attn:  Mr. 
Clarence  Belton.  ABM-P&R.  2211  South 
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Clark  Place.  Arlington.  VA  22244-5104. 
Telefax  number  (703)  602-2117.  Please 
cite  "Shipbuilding  Capability 
Preservation  Agreements"  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Clarence  Belton.  (703)  602-2807. 

SUPPLEMBTTARY  INFORMATION: 

A.  Background 

This  interim  nile  adds  part  5231  to 
the  Department  of  the  Navy  Acquisition 
Regulations  (48  CFR  Chapter  52).  to 
implement  section  1027  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1998  (Pub.  L.  105-85).  Section 
1027  permits  the  DoN  to  enter  into  a 
shipbuilding  capability  preservation 
agreement  with  a  shipbuilder  where  it 
would  facilitate  the  achievement  of  the 
policy  objectives  set  forth  in  10  U.S.C. 
2501(b).  Such  an  agreement  would 
permit  the  contractor  to  claim  certain 
indirect  costs,  attributable  to  its  private 
sector  work,  on  its  Navy  shipbuilding 
contracts. 

B.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  the 
Navy  that  urgent  and  compelling 
reasons  exist  to  promulgate  this  interim 
nile  without  prior  opportunity  for 
public  comment.  This  rule  implements 
section  1027  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Pub.  L.  105-85),  which  became 
effective  upon  enactment  on  November 
18, 1997.  Congress  specifically  directed 
DoN  to  establish  application  procedures 
and  procedures  for  expeditious 
consideration  of  shipbuilding  capability 
preservation  agreements  within  30  days 
of  enactment  and  to  submit  a  report  on 
applications  for  such  agreements  to 
Congress  not  later  than  February  15, 
1998.  Given  these  statutory-imposed 
deadlines,  opportunity  for  public 
comment  prior  to  promulgation  of  this 
rule  is  not  possible.  However,  comments 
recisived  in  response  to  the  publication 
of  this  intmm  rule  will  be  considered 
in  formulating  the  final  rule. 

C.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq., 
because  most  contracts  awarded  to 
small  entities  are  awarded  on  a 
competitive  fixed-price  basis  and  do  not 
require  application  of  the  cost  principle 
contained  in  this  rule.  An  initial 
regulatory  flexibility  analysis  has 
therefore  not  been  performed. 


Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  Navy 
Acquisition  Regulations  subpart  will 
also  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (Shipbuilding 
Capability  Preservation  Agreement),  in 
correspondence. 

D.  Paperwork  Reduction  Act 

It  is  anticipated  that  collection  of 
information  requirements  will  not  be 
imposed  on  ten  or  more  persons  within 
any  12-month  period.  Therefore,  this 
rule  contains  no  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq..  and  5  CFR 
part  1320. 

List  of  Subfecta  in  48  CFR  Part  5231 

Government  procurement. 

For  the  reasons  set  forth  in  the 
preamble,  add  48  CFR  part  5231  to  read 
as  follows: 

PART  5231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Subpart  S231.2— Contracts  witti 
Commercial  Organizations 

5231.205    Selected  cosU. 
5231.205-90    Shipbuilding  capability 
preservation  agreements. 

AothoritT:  S  U.S.C.  301, 10  U.S.C  2501. 10 
U.S.C  7315,  E>oD  Directive  5000.35. 

Subpart  5231.2— Contracts  With 
Commercial  Organirations 

fS231.206    Selected  costs. 

$5231.205-00    Shipbuilding  c^iabillty 
preservation  agreements. 

(a)  Scope  and  authority.  Where  it 
would  facilitate  the  achievement  of  the 
policy  objectives  set  forth  in  10  U.S.C. 
2501(b).  the  Navy  may  enter  into  a 
shipbuilding  capability  preservation 
agreement  with  a  contractor.  As 
authorized  by  section  1027  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1998  (Public  Law  105-85), 
such  an  agreement  permits  the 
contractor  to  claim  certain  indirect  costs 
attributable  to  its  private  sector  work  as 
allowable  costs  on  Navy  shipbuilding 
contracts. 

(b)  Definition.  Incremental  indirect 
cost,  as  used  in  this  subsection,  means 
an  additional  indirect  cost  that  results 
from  performing  private  sector  work 
described  in  a  shipbuilding  capability 
preservation  agreement 

(c)  Purpose  and  guidelines.  The 
purpose  of  a  shipbuilding  capability 


preservation  agreement  is  to  broaden 
and  strengthen  the  shipbuilding 
industrial  base  by  providing  an 
incentive  for  a  shipbuildu'  to  obtain 
new  private  sector  work,  thereby 
reducing  the  Navy's  cost  of  doing 
business.  The  Navy  will  use  the 
following  guidelines  to  evaluate 
requests  for  shipbuilding  capability 
preservation  agreements: 

(1)  The  Assistant  Secretary  of  the 
Navy  for  Research,  Development  and 
Acquisition  must  make  a  determination 
that  an  agreement  would  focilitate  the 
achievement  of  the  policy  objectives  set 
forth  in  10  U-S.C.  2501(b).  The  primary 
consideration  in  making  this 
determination  is  whether  an  agreement 
would  promote  future  growth  in  the 
amount  of  private  sector  work  that  a 
shipbuilder  is  able  to  obtain. 

(2)  An  agreement  generally  will  be 
considered  only  for  a  shipbuilder  with 
littie  or  no  private  sector  work. 

(3)  The  agreement  shall  apply  to 
prospective  private  sector  work  only, 
and  shall  not  extend  beyond  5  years. 

(4)  The  agreement  must  project  an 
overall  benefit  to  the  Navy,  including 
net  savings.  This  would  be  achieved  by 
demonstrating  that  private  sector  work 
will  absorb  costs  that  otherwise  would 
be  absorbed  by  the  Navy. 

(d)  Cost-reimbursement  rules.  If  llie 
Navy  enters  into  a  shipbuilding 
capability  preservation  agreement  with 
a  contractor,  the  following  cost- 
reimbursement  rules  apply: 

(1)  The  agreement  shall  require  the 
contractor  to  allocate  the  following  costs 
to  private  sector  work: 

(i)  The  direct  costs  attributable  to  the 
private  sector  work; 

(ii)  The  incremental  indirect  costs 
attributable  to  the  private  sector  work; 
and 

(iii)  The  non-incremental  indirect 
costs  to  the  extent  that  the  revenue 
attributable  to  the  private  sector  work 
exceeds  the  sum  of  the  costs  specified 
in  paragraphs  (d)(lHi)  and  (dHlXii)  of 
this  subsection. 

(2)  The  agreement  shall  require  that 
the  sum  of  the  costs  specified  in 
paragraphs  (d)(l)(ii)  and  (d)(l)(iii)  of 
this  subsection  not  exceed  the  amount 
of  indirect  costs  that  would  have  been 
allocated  to  the  private  sector  work  in 
accordance  with  the  contractor's 
established  accounting  practices. 

(3)  The  Navy  may  agree  to  modify  the 
amount  calculated  in  accordance  with 
paragraph  (d)(1)  of  this  subsection  if  it 
determines  that  a  modification  is 
appropriate  to  the  particular  situation. 
In  so  doing,  the  Navy  may  agree  to  the 
allocation  of  a  smaller  or  larger  portion 
of  the  amount  calculated  in  accordance 
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writh  paragraph  (dHl)  of  this  •ubsecticn. 
to  private  sector  work. 

u)  Any  smaller  amount  shall  not  be 
less  than  the  sum  of  the  costs  specified 
in  paragraphs  (dMlXi)  and  (d)(1)(U)  of 
this  subsection. 

(ii)  Any  larger  amount  shall  not 
exceed  the  sum  of  the  costs  specified  in 
paragraph  (d)(l)(i)  of  this  subusectiou 
and  the  amount  of  indirect  costs  that 
would  have  been  allocated  to  the  private 
sector  work  in  accordance  with  the 
contractor's  established  accounting 
practices. 

(iii)  In  determining  whether  such  a 
modification  is  appropriate,  the  Navy 
will  consider  factora  such  as  the  impact 
of  pre-existing  firm-fixed-price  Navy 
contracts  on  the  amount  of  costs  that 
would  be  reimbursed  by  the  Navy,  the 
impact  of  pre-existing  private  sector 
work  on  the  cost  benefit  that  would  be 
received  by  the  contractor,  and  the 
extent  to  which  allocating  a  smaller  or 
larger  portion  of  costs  to  private  sector 
work  would  provide  a  sufficient 
incentive  for  the  contractor  to  obtain 
additional  private  sector  work. 

(e)  Procedure.  A  contractor  may 
submit  a  request  for  a  shipbuilding 
capability  preservation  agreement, 
together  with  appropriate  justification, 
through  the  Deputy  Assistant  Secretary 
of  the  Navy  for  Ships,  to  the  Assistant 
Secretary  of  the  Navy  for  Research, 
Development  and  Acquisition,  who  has 
approval  or  disapproval  authority.  The 
contractor  should  also  provide  an 
informational  copy  of  any  such  request 
to  the  cognizant  administntive 
contracting  officer. 

Dated:  Dwxmber  16,  li)97. 
MkkMlLQidu. 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  U.S.  Navy,  Alternate  FedenU 
Register  Officer. 
IFR  Doc.  97-33221  Filed  12-19-97:  8:45  am) 


DEPARTMENT  OF  COMMERCE 

National  Ocaante  and  Atmoaphartc 
AdminiatraMon 

50  CFR  Part  285 
(LD.  121897C] 

AttanUc  Tuna  Rahartoa;  Atlantic 
BhMflnTuna 


tuna  (ABT)  conducted  by  Angling 
category  fishermen  in  the  southern  area 
(the  waters  off  Delaware  and  states 
south).  Closure  of  this  fishery  is 
necessary  because  the  4  metric  tons  (mt) 
of  large  medium  and  giant  ABT 
allocated  for  this  subcategory  is 
projected  to  be  attained  by  December  17. 
1097.  The  intent  of  this  action  is  to 
prevent  overharvest  of  this  subcategory. 
In  addition,  effiactive  January  1, 1998. 
the  daily  catch  limit  for  ABT  is  adjusted 
to  one  fish  per  vessel,  which  may  be 
£rom  the  school,  large  school,  or  small 
medium  size  class.  This  action  is  being 
taken  to  lengthen  the  fishing  season  and 
ensure  reasonable  fishing  opportunities 
in  all  geographic  areas  without  risking 
overharvest  of  the  Angling  category. 
OATft:  The  closure  is  effective  11:30 
p.m..  local  time.  December  17. 1997, 
through  December  31. 1997.  The  daily 
catch  limit  adjustment  is  effiactive  12:30 
a.m..  local  time.  January  1. 1998.  until 
the  end  of  the  1998  winter  fishery. 
NMFS  will  publish  a  subsequent 
document  specifying  a  closure  or  any 
additional  adjustment 
FOR  RjmNER  aronMATIOH  OONTACT: 
Sarah  McLaughlin.  301-713-2347.  or 
Pat  Scida.  978-281-9208. 
SUPPLEMBfTAHY  MFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
ConvMition  Act  (16  U.S.C.  971  et  $eq.) 
governing  the  harvatt  of  ABT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285. 


r:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTIQN:  Qosura:  catch  limit  adjiutment. 

WUmtMVf:  NMFS  closes  the  fishery  for 
large  medium  and  giant  Atlantic  bluefin 


Implementing  regulations  for  the 
Atlantic  tuna  fisheries  at  50  CFR  285.22 
provide  for  a  total  annual  quota  of  4  mt 
of  large  medium  and  giant  ABT 
(measuring  greater  than  73  inches  (185 
cm))  to  be  harvested  in  the  southern 
area  (south  of  38*47'  N.  lat.)  by  vessels 
permitted  in  the  Angling  category  or  the 
Charter/Headboat  category.  NMFS  is 
required,  under  §  285.20(bKl).  to 
monitor  the  catch  and  landing  statistics 
and,  on  the  basis  of  these  statistics,  to 
project  a  date  when  the  catch  of  ABT 
wrill  equal  the  quota  applicable  to  any 
period. 

As  of  December  15, 1997,  reported 
recreational  fishery  landings  of  large 
medium  and  giant  ABT  in  the  southern 
area  totaled  approximately  3.8  mt. 
Information  on  fishing  eCbrt  and  catch 
rates  available  to  NMFS  indicates  that 
the  remaining  quota  is  likely  to  be  taken 
by  the  closure  date.  Therefore,  fishing 
for,  retaining,  possessing,  or  landing 
large  medium  or  giant  ABT  in  the 
southern  area  by  vessels  in  the  Angling 
category  or  Charter/Headboat  category 
must  ceaae  at  11:30  p.m..  local  time, 


December  17, 1997.  This  action  is  to 
prevent  overharvest  of  the  quota 
established  for  this  subcategory. 
Recreational  anglen  may  continue  to 
fish  for  large  medium  and  giant  ABT 
under  the  NMFS  tag  and  release 
program  (50  CFR  285.27).  The  Angling 
category  trophy  fishery  for  large 
medium  and  giant  ABT  remains  open  in 
the  northern  area  until  further  notice. 

Catch  Limit  Adjustment 

Implementing  regulations  for  the 
Atlantic  ttuia  fisheries  at  §  285.24  allow 
for  adjustments  to  the  daily  catch  limits 
in  order  to  lengthen  the  fishing  season 
and  ensure  reasonable  fishing 
opportunities  for  all  geographic  areas. 
The  Assistant  Administrator  for 
Fisheries,  NOAA.  may  increase  or 
reduce  the  per  angler  catch  limit  for  any 
size  class  bluefin  tuna  or  may  change 
the  per  angler  limit  to  a  per  boat  limit 
or  a  per  boat  limit  to  a  per  angler  limit 

The  1997  Angling  category  fishery 
closed  effiBCtive  October  19, 1997  (62  FR 
53247,  October  14,  1997).  The  1998 
Angling  category  fishery  for  ABT 
measuring  27  inches  and  greater  nvill 
open  January  1, 1998.  NMFS  adjusts  the 
daily  catch  limit,  effective  January  1, 
1998  as  follows:  No  more  than  one 
bluefin  tuna  may  be  retained  each  day 
per  Angling  category  vessel,  which  may 
be  from  the  school,  large  school,  or 
small  medium  size  class.  Based  on  the 
high  catch  rates  and  large  average  size 
of  ABT  landed  during  the  firat  few 
months  of  1997,  this  action  is  being 
taken  to  lengthen  the  fishing  season  and 
ensure  reasonable  fishing  opportunities 
in  all  geographic  areas  without  risking 
overharvest. 

Qiaiter/Headboat  vessels,  when 
engaged  in  recreadonal  fishing  for 
school,  large  school,  and  small  medium 
ABT.  are  subject  to  the  same  rules  as 
Angling  category  vessels.  The  trophy 
fish  catch  limit  of  one-per-vessel-per- 
year  will  remain  in  effect  for  1998. 

Subsequent  adj\istments  to  the  daily 
catch  liinit,  if  any.  shall  be  annoimced 
through  publication  in  the  Federal 
Register.  In  addition,  anglen  may  call 
the  Atlantic  Tiuias  Information  Line  at 
301-713-1279  or  978-281-9305  for 
updates  on  quota  monitoring  and  catch 
limit  adjustments. 

Claaaification 

This  action  is  taken  under  50  CFR 
285.20(b)(1)  and  285.24(d)(3)  and  is 
exempt  firom  review  under  E.0. 12866. 

r.  16U.S.C971s(as9. 
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Dated:  December  IB,  1997. 
BmcB  C  Morehesd, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-33300  Filed  12-17-97;  3:35  pm] 
BHXSIQ  CODE  361»-a-F 


DEPARTMENT  OF  COMMERCE 

Nattonai  Oceanic  and  AtnMwphertc 
Administration 

50CFRPart679 

[DockM  Ito.  970601188-7288-02;  LO. 
OTOTOTq 

RIW06<8AJ46 

Fiaherias  of  the  Exduaive  Economic 
Zone  Off  Alaaka;  QroundfWi  of  the 
Bering  See  and  Aleutian  lalands  Aree; 
Prohft>ited  Species  Catch  Umit  for 
Chionoecetes  opilio 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 


1:  NMFS  issues  regulations 
implementing  Amendment  40  to  the 
Finery  Management  Plan  for  the 
Groundfish  F^ery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP)  as 
recommended  by  the  North  Pacific 
Fishery  Management  Council  (Council). 
The  implementing  regulations  establish 
a  prohibited  species  catch  (PSC)  limit 
for  Chionoecetes  opilio,  a  crab  species, 
in  a  new  C  opilio  Bycatch  Limitation 
Zone  (OOBLZ)  of  the  Bering  Sea.  Upon 
attainment  of  a  C  opilio  bycatch 
allowance  apportioned  to  a  particular 
trawl  fishery  cat^ory.  the  COBLZ  will 
be  closed  to  directed  fishing  for  species 
in  that  trawl  fishery  category.  This 
meastire  is  necessary  to  further  protect 
the  stocks  of  Bering  Sea  C.  opilio  by 
limiting  the  incidental  take  of  this 
species  thereby  mitignHng  the  potential 
advesse  effiacts  of  trawl  fishing  activities 
on  the  C  opilio  stock.  This  measure  is 
intoaded  f    accomplish  the  objectives  of 
the  FMP  withTespect  to  the 
management  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAl)  groundfish  fiahaiy. 
PATO^EgBctive  January  21, 1998. 
ADDRESSES:  Comments  should  be  sent  to 
Chief.  Sxistainable  Fisheries  Division, 
Alaska  Region.  NMFS.  P.O.  Box  21668. 
Juneau,  AK  99802,  Attn:  Lori  J.  Gravel, 
or  delivered  to  the  Federal  Buildhig.  709 
West  9th  Street.  Juneau,  AK.  Copies  of 
the  Environmental  Assessmoit/ 
Regulatory  Impact  Review/Final 
Regulatory  Flexibility  Analysi8.(EA/ 


RIR/FRFA)  prepared  for  the  amendment 
may  be  obtained  from  the  North  Pacific 
Fishery  Management  Coimcil.  605  West 
4th  Avenue.  Suite  306.  Anchorage.  AK 
99501-2252;  telephone:  907-271-2809. 
FOR  FURTHER  MFORMATKNi  CONTACT:  Kim 
.    S.  Rivefa.  907-586-7228. 
SUPPLBiENTARY  MFORMATKM: 

Background 

The  U.S.  groundfish  fisheries  of  the 
BSAI  in  the  exclusive  economic  zone 
are  managed  by  NMFS  under  the  FMP. 
The  FMP  was  prepared  by  the  Coimcil 
under  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magntison-Stevens  Act)  and  is       .   ■< 
implemented  by  regulations  for  the 
fisheries  off  Alaska  at  50  CFR  part  679. 
General  regulations  that  also  pertain  to 
U.S.  fisheries  appear  at  subpart  H  of  50 
CFRpjarteOO. 

Anticipated  recruitment  of  male  C. 
opilio  crab  is  at  a  relatively  low  level, 
based  on  recent  NMFS  bottom  trawl 
survey  data.  The  1996  C.  opilio  season 
produced  only  64.6  million  lb  (29,302 
metric  tons)  for  the  235  vessels 
participating.  This  is  the  lowest  catch 
since  1984.  Survey  data  from  1996 
indicate  that  adult  males  are  abundant, 
but  females  and  pre-recruits  (males  that 
have  not  reached  legal  commercial  size) 
are  becoming  less  abundant  This  was 
corroborated  by  the  1997  survey  which 
showed  a  78  percent  increase  in  the 
large  male  (greater  than  102  mm.  legal 
size)  population,  45  percent  decrease  in 
the  pre-recruit  (less  than  102  mm)  male 
population,  and  a  22  percent  decrease  in 
the  small  (less  than  50  mm)  female 
population.  Although  the  increase  in  the 
large  male  population  should  lead  to  a 
stable  abundance  of  large  males,  the 
lack  of  very  small  crabs  may  indicate 
declining  abundance  over  a  longer  term. 
The  groundfish  fisheries  incidentally 
catch  c^ab.  An  objective  of  the  FMP  is 
to  minimize  the  impact  of  groimdfish 
fisheries  on  crab  and  other  prohibited 
species,  while  providing  for  rational  and 
optimal  use  of  the  region's  fishery 
resources.  AU  gear  types  used  to  catch 
groundfish  have  some  potential  to 
incidentally  catch  crab,  but  the  large 
majority  of  crab  bycatch  occun  in  trawl 
fisheries  for  fl<«tfi«h 

In  view  of  this  FMP  objective,  the 
Council  initiated  an  assessment  in 
January  1995  of  potential  measures  to 
further  limit  crab  bycidch  in  the 
groundfish  fisheries.  This  Coimcil 
initiative  was  also  responsive  to 
increasing  concern  about  the  potential 
impact  of  crab  bycatch  on  rfoHining 
stocks  and  future  harvests  in  the 
commercial  crab  fisheries.  Proposed 
alternatives  included  the  establishment 
of  bycatch  limits  for  C  opib'o. 


In  June  1996,  the  Council  formed  an 
industry  work  group  to  review  proposed 
PSC  limits  for  C.  opilio.  This  woik 
group  consisted  of  three  crab  fishery 
representatives,  three  trawl  fishery 
representatives,  and  one  shoreside 
processing  representative.  The  group 
met  November  6-7, 1996,  and  came  to 
a  consensus  on  a  PSC  limit  for  C.  opilio, 
based  on  the  best  available  scientific 
information  on  the  abundance  and 
distribution  of  the  8]}ecified  crab  species 
and  its  rate  of  bycatch  in  fisheries  for 
certain  species  of  groundfish.  The 
affected  industry  groups  proposed  the   ~ 
following:  (1)  Establishment  of  a 
COBL2.  (2)  an  annual  specification  of  a 
PSC  limit  for  C.  opilio  in  the  COBLZ 
based  on  the  total  abundance  of  C. 
opilio  as  indicated  by  the  most  recent 
NMFS  bottom  trawl  survey,  and  (3) 
establishment  of  upper  and  lower 
bounds  within  whidi  the  annual  C 
opilio  PSC  limit  must  be  specified. 

At  its  December  1996  meeting,  the 
Council  endorsed  the  industry  work 
group  agreement  and  adopted  it  as 
Amendment  40  to  the  FMP.  The  Council 
recommended  that  NMFS  initiate  a 
rulemaking  to  implement  the 
amendment.  A  notice  of  availability  of 
Amendment  40  was  published  in  the 
Federal  Registar  on  July  15,  1997  (62  FR 
37860).  and  invited  comment  on  the 
amendment  through  September  15. 
1997.  One  letter  containing  3  comments 
was  received  during  the  comment 
period  on  the  amendment.  A  proposed 
rule  to  implement  Amendment  40  was 
published  in  the  Federal  Regisler  on 
August  13, 1997  (62  FR  43307). 
Comments  on  the  proposed  rule  were 
invited  through  S^tember  29,  1997.  No 
additional  comments  were  received  by 
the  end  of  the  comment  period  on  the 
proposed  rule.  The  conunents  supported 
approval  of  Amendment  40  and  the 
proposed  nile  with  various  suggestions 
for  modifications.  Comments  on  the 
proposed  rule  are  summarized  and 
responded  to  in  the  Response  to 
Comments  section. 

The  proposed  rule  included  measures 
for  a  C.  opilio  PSC  limit  in  1997. 
However,  after  publication  of  the 
proposed  rule,  it  became  apparent  that 
the  proposed  1997  C.  opilio  PSC  limit 
would  not  be  approached. 
Consequently,  those  proposed  mecuures 
have  been  removed  from  this  fin»l  nile. 
NMFS  anticipates  that  the  Council  will 
specify  a  1998  PSC  limit  (4,654.000  C. 
opinio  crab)  and  the  fishery 
^portionment  thereof  as  part  of  the 
1998  groundfish  specification  procaaa. 
C.  opilio  bycatch  accrued  from  January 
1. 1998,  until  the  effiactive  date  of  the 
final  rule  would  apply  to  all  fisheries 
that  take  C  opilio  in  1996. 
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NMFS  clarifies  an  erroneous 
statement  made  in  the  preamble  to  the 
proposed  rule  (62  FR  43307  Auguat  13. 
1097)  which  indicated  that  upon 
attainment  of  a  C.  opilio  bycatch 
allowance  apportioned  to  a  particular 
trawl  fishery  category,  the  CXDBLZ 
would  be  closed  to  directed  fishing  for 
species  in  that  trawl  fishery  category, 
except  for  pollock  with  nonpelagic  trawl 
gMr,  according  to  §67g.21(e)(7)(i).  That 
statement  is  corrected  to  indicate  that 
the  COBLZ  would  be  closed  to  directed 
fishing  for  species  in  that  trawl  fishery 
category,  except  for  pollock  with  pelagic 
trawl  gear.  As  indicated  by  the  existing 
excepUon  at  §67g.21(e)(7)(i).  the 
bycatch  concern  is  for  the  nonpeiagic 
trawl  gear,  not  for  the  pelagic  trawl  gear. 
This  erroneous  statement  was  not 
repeated  in  the  text  of  the  proposed 
regulations  published  at  62  FR  43307. 
TfaMBralore.  no  change  from  the  proposed 
nile  to  the  final  rule  is  necessary. 

NMFS  has  determined  that  tms  action 
is  necessary  for  the  conservation  and 
management  of  the  groundfish  fishery  of 
the  BSAI  and  for  the  resource  allocation 
issue  between  the  groiuidfish  and  crab 
industries.  NMFS  approved 
Amendment  40  on  October  15, 1997, 
tmder  section  304(a)  of  the  Magniison- 
Stevens  Act  Additional  infonnadoB  on 
this  action  may  be  found  in  the 
preamble  to  the  proposed  rule  (62  FR 
43307)  and  in  the  EA/RIR/FRFA. 

Kaaponse  to  Comments 

Comment  1.  NMFS  should  modify  the 
stated  rationale  for  Amendment  40  from 
one  that  focuses  on  a  conservation 

GMem  to  one  that  acknowledges  the 
th  of  the  C.  opilio  resource  and  the 
allocation  issue  between  groundfish  and 
crab  industries.  The  trawl  industry,  in 
general,  believes  that  the  establishment 
of  a  C.  opilio  PSC  limit  is  simply  a 
distributive  decision.  The  rationale  for 
Amendment  40  should  focus  on  the 
allocation  aspect  of  the  industry 
agreement  and  should  plainly  state  that 
the  groundfish  and  crab  industries  have 
agTMd  to  limit  the  trawl  industry's  take 
of  C.  opilio  in  die  COBLZ  to  0.1133 
percent  of  abundance  as  determined  by 
the  annual  NMFS  bottom  trawl  survey. 
Response.  NMFS  acknowledges  that 
Amendment  40  addresses  an  allocation 
issue  between  groundfish  and  crab 
industries.  However,  NMFS  also 
recognizes  that  this  measure  provides 
protection  to  stocks  of  Bering  Sea  C. 
opilio  by  limiting  the  incidental  take  of 
this  species,  thereby  mitigating  the 
potentially  adverse  effects  of  trawl 
fishing  activities  on  tlie  C.  opilio  stock. 
Historically,  bycatch  management 
measures  instituted  for  groundfish 
fisheries  in  the  eastern  Bering  Ses  have 


focused  on  reducing  the  incidental 
capture  and  injury  of  species 
traditionally  harvested  by  other 
fisheries.  The  total  abundance  estimates 
for  C  opilio,  as  determined  by  the 
NMFS  annual  trawl  survey,  have 
declined  steadily  since  1993.  Although 
certain  segments  of  the  poptdation  may 
have  increased  (large  male  segment  by 
78  percent  in  1997),  others  have 
declined  (pre-recrult  male  segment  by 
45  percent  and  small  female  segment  by 
22  percent  in  1997).  Therefore,  a 
conservative  management  approach  is 
warranted. 

Comment  2.  If  NMFS  chooses  to 
retain  the  current  emphasis  on 
addressing  a  "conservation  problem," 
NMFS  should  concentrate  on  the 
significant  level  of  C.  opilio  discards  in 
the  directed  C  opilio  fishery.  Between 
the  years  1992  and  1994,  according  to 
Alaska  Department  of  Fish  and  Game 
(AOF&G)  data,  an  average  of  59,267,279 
C  opilio  crab  were  discarded  annually 
in  the  directed  crab  fishery.  Assuming  a 
mortality  rate  of  only  20  percent  (which 
is  reasonable  for  a  crab  fishery  that  takes 
place  in  the  winter  months),  die  impact 
of  approximately  12  million  dead  crab 
from  the  directed  fishery  is  fisr  greater 
than  the  impact  of  the  C.  opilio  PSC 
limit  of  0.1133  percent  of  abimdance 
(4.6  million  crab  for  1998).  even 
munipiJTig  the  entire  PSC  limit  is  taken 
and  all  trawl-caught  C.  opilio  are  killed, 
which  is  improb^Ie. 

Response.  NMFS  is  aware  that  C 
opilio  discards  in  the  directed  C.  opiho 
fishery  contribute  to  the  overall  crab 
bycatch  issue.  NMFS  also  agrees  that  all 
sources  of  mortality  are  of  concern  for 
a  resource,  such  as  C  opilio,  that 
experiences  a  reduction  in  biomass. 
NMFS  and  AOFftG  are  engaged  in 
research  initiatives  on  crab  handling 
mortality  and  bycatch  reduction  in  the 
directed  crab  fisheries.  Various  crab 
bycatch  proposals  for  FMP  amendments 
and  regulatory  amendments  were 
submitted  by  industry  groups  to  the 
Council  in  1997. 

Comment  3.  Due  to  the  current  NMFS 
catch  monitoring  programs  it  may  be 
difficult  initially  to  monitor  the  C  opilio 
PSC  limit  in  the  COBLZ.  We  accept  this 
unfortunate  situation  for  1998  alone. 
Trawl  industry  support  for  the  C.  opiUo 
bycatch  restrictions  «vas  based  on 
tracking  the  PSC  limit  against  the  area 
specified  as  the  COBLZ.  The  accord 
between  the  industries  was  landmark 
and  involved  a  great  deal  of  analysis 
and  negotiation  on  the  part  of  industry. 
Implementation  of  Amendment  40  after 
1998  should  proceed  without 
modification  of  the  PSC  limit  or  the 
COBLZ  area. 


Response.  Implementation  of 
Amendment  40  in  1998  will  proceed 
without  modification  of  the  PSC  limit  or 
the  area  monitored,  the  COBLZ.  The 
proposed  regulations  at 
§ 679.2 l(e)(l)(iii)  indicated  that  through 
December  31, 1997,  the  areas  to  account 
for  C.  opilio  bycatch  PSC  limit  would  be 
accounted  for  from  Federal  reporting 
areas  513.  514,  521,  523.  and  524  until 
changes  to  recordkeeping  and  reporting 
requirements  could  bis  made.  Due  to 
unanticipated  delays  in  implementing 
Amendment  40,  however,  tne  C.  opilio 
PSC  limit  and  Uie  COBLZ  will  not  be 
effective  until  January  1, 1998.  At  that 
time,  the  C  opilio  PSC  limit  will  be 
monitored  in  the  COBLZ.  This  will  be 
possible  pending  changes  to  the  1998 
recordkeeping  and  reporting 
requirements  that  will  reqidre  fishermen 
and  processors  to  indicate  by  citing 
logbooks  and  production  reports 
respectively,  when  fishing  occurs  in  the 
COBLZ. 

rtiaiigas  From  the  Proposed  Kale 

For  reasons  stated  above,  the 
regulatory  provisions  for  1997 
implementation  of  the  C.  opilio  PSC 
limit  and  the  establishment  of  the 
OOBLZ  in  1997  have  been  deleted. 


The  Administrator,  Alaska  Region, 
NMFS,  determined  that  Amendment  40 
is  necessary  for  the  conservation  and 
management  of  the  groundfish  fishery  of 
the  BSAI  and  that  it  is  consistent  with 
the  Magnuson-Stevens  Act  and  other 
applic^le  laws. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Council  prepared  an  FRFA  as 
part  of  the  RIR.  which  describes  the 
impact  this  rule  vroidd  have  aa  smdl 
entities.  Many  trawl  vessels  and 
processors  participating  in  the  BSAI 
groundfish  fishery  could  be  affected  by 
this  action.  Catcher  vessels  harvesting 
groundfish  in  the  BSAI  are  considered 
small  entities  and  would  be  athcted  by 
the  new  C.  opilio  PSC  limits.  In  1995. 
122  trawl  catcher  vessels  harvested 
BSAI  groiudfish.  Based  on  the  best 
available  information,  NMFS  anticipates 
that  this  rule  could  result  in  a  greater 
than  5-percent  reduction  in  gross 
revenues  for  any  one  of  these  vessels. 
Therefore,  this  rule  could  have  a 
significant  economic  impact  on  a 
substantial  munber  of  small  entities. 

A  number  of  alternatives  to  the  rule 
which  wotdd  have  lessened  the 
economic  impact  on  small  entities  were 
considered  and  rejected.  The  no  action 
alternative,  that  is  not  establishing  a 
PSC  limit  Ck  C.  opilio,  was  rejected 
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because  it  would  not  accomplish  the 
Council's  objective  of  limiting  bycatch, 
especially  if  the  BSAI  allocations  of 
flatfish  are  increased  in  the  future.  The 
alternative  of  establishing  a  fixed  limit 
of  C.  opilio  that,  upon  attainment, 
would  close  affected  trawl  fisheries  in 
Zone  2  (Federal  reporting  areas  508, 
509,  512.  and  516)  unless  the  optimum 
limit  was  specified  prior  to  the  fishing 
season,  was  rejected  because  if  the 
optimum  limit  was  not  correcUy 
specified  in  advance,  certain  trawl 
fisheries  (e.g..  yellowfin  sole  fishery) 
could  be  adversely  impacted.  Another 
alternative  was  to  set  a  fixed  limit  for 
Zone  2  of  C.  opilio  within  a  specific 
percentage  of  the  NMFS  bottom  trawl 
index.  This  alternative  was  rejected 
because  Zone  2  does  not  correspond  to 
crab  distribution  as  does  the  preferred 
COBLZ.  which  was  proposed 
specifically  for  C.  opilio  bycatch 
management  Alternatives  that 
addressed  modifying  reporting 
requirements  for  small  entities  or  the 
use  of  performance  rather  than  design 
standards  for  small  entities  were  not 
considered.  Such  alternatives  were  not 
relevant  to  this  action.  Exemptions  for 
small  entities  from  this  action  woidd 
not  be  appropriate  in  that  the  objective 
of  the  action  to  further  limit  C.  opilo 
bycatch  in  the  BSAI  groimdfish  fisheries 
would  not  be  adequately  addressed.  No 
steps  to  minimize  the  potential 
significant  economic  impacts  on  small 
entities  have  been  taken.  No  comments 
on  the  IRFA  were  received  during  the 
public  comment  period  for  the  proposed 
rule.  A  copy  of  the  EA/RIR/FR  is 
available  from  the  Council  (see 
ADDRESSES). 

List  of  Soblects  in  50  CFR  Part  679 

Alaska.  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  16, 1997. 
EoUand  A.  Schmittam, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Services. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679-flSHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 

ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Antfaority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.,  and  3631  et  seq. 

2.  In  §  679.2,  the  definitions  of  "C. 
Opilio  Bycatch  Limitation  Zone"  and 
"U.S.-Russian  Boundary"  are  added  in 
alphabetical  order  to  read  as  follows: 


f  679.2    Dafinltions 

•  •        •        •        » 

C.  Opilio  Bycatch  Limitation  Zone 
(COBLZ)  (see  S679.21(e)(7)(iv)(B)). 

*  •        •        •        » 

U.S.-Russian  Boundary  means  the 
seaward  boundary  of  R\issian  waters  as 
defined  in  Figure  1  of  this  part. 

3.  In  §679.21,  paragraphs  (e)(l)(iii) 
through  (vi)  are  redesignated  as 
paragraphs  (e)(l)(iv)  through  (vii). 
respectively,  a  new  paragraph  (e)(l)(iii) 
is  added,  paragraphs  (e)(3)(ii)(A)  and  (C) 
and  (e)(6)  are  revised,  paragraphs 
(e)(7)(iv)  through  (vii)  are  redesignated 
as  paragraphs  (e)(7)(v)  through  (viii), 
and  a  new  paragraph  (e)(7)(iv)  is  added 
to  read  as  follows: 

1679.21    Prohlt)(ted  specias  bycatch 


(e)  •  •  • 

(!)••• 

(iii)  C.  opilio.  The  PSC  limit  of  C. 
opilio  caught  by  trawl  vessels  while 
engaged  in  directed  fishing  for 
groundfish  in  the  COBLZ  will  be 
specified  annually  by  NMFS  under 
paragraph  (e)(6)  of  this  section,  based  on 
total  abundance  of  C.  opilio  as  indicated 
by  the  NMFS  annual  bottom  trawl 
survey  using  the  following  criteria: 

(A)  PSC  Limit.  The  PSC  limit  will  be 
0.1133  percent  of  the  total  abundance, 
unless; 

(B)  Minimum  PSC  Limit.  If  0.1133 
percent  multiplied  by  the  total    . 
abundance  is  less  than  4.5  million,  then 
the  minimum  PSC  limit  will  be  4.5 
million  animals;  or 

(C)  Maximum  PSC  Umit.  If  0.1133 
percent  multiplied  by  the  total 
abundance  is  greater  than  13  million, 
then  the  maximum  PSC  limit  will  be  13 
million  animals. 

•  *        *        •        • 

(3)  •  •-• 

(ii)  fled  king  crab,  C.  bairdi,  C.  opilio, 
and  halibut — (A)  General.  For  vessels 
engaged  in  directed  fishing  for 
g^undfish  in  the  GOA  or  BSAI,  the  PSC 
limits  for  red  king  crab,  C.  bairdi,  C. 
opilio,  and  halibut  will  be  apportioned 
to  the  trawl  fishery  categories  defined  in 
paragraphs  (e)(3}(iv)(B)  through  (F)  of 
this  section. 

•  *•••• 

(C)  Incidental  catch  in  midwater 
pollock  fishery.  Any  amount  of  red  king 
crab,  C  bairdi,  C.  opilio,  or  halibut  that 
is  incidentally  taken  in  the  midwater 
pollock  fishery  as  defined  in  paragraph 
(e)(3)(iv)(A)  of  this  section  will  be 
coimted  against  the  bycatch  allowances 
specified  for  the  pollock/ Atka  mackerel/ 


"other  species"  category  defined  in 
paragraph  (eK3)(iv)(F)  of  this  section. 

•        •        •        •        • 

(6)  Notification— ii)  General.  NMFS 
will  publish  annually  in  the  Federal 
Reipster  the  annual  red  king  crab  PSC 
limit  and,  if  applicable,  the  amount  of 
this  PSC  limit  specified  for  the  RKCSS, 
the  annual  C.  bairdi  PSC  limit,  the 
annual  C.  opilio  PSC  lindt,  the  proposed 
and  final  bycatch  allowances,  seasonal 
apportionments  thereof,  and  the  manner 
in  which  seasonal  apportionments  of 
nontrawl  fishery  bycatch  allowances 
will  be  managed,  as  required  under  this 
paragraph  (e). 

(ii)  PuWic  comment.  Public  comment 
will  be  accepted  by  NMFS  on  the 
proposed  annual  red  king  crab  PSC  limit 
and.  if  applicable,  the  amount  of  thi« 
PSC  limit  specified  for  the  RKCSS,  the 
annual  C.  bairdi  PSC  limit,  the  annual 
C.  opilio  PSC  limit,  the  proposed  and 
final  bycatch  allowances,  seasonal 
apportionments  thereof,  and  the  manner 
in  which  seasonal  apportionments  of 
nontrawl  fishery  bycatch  allowances 
will  be  managed,  for-a  period  of  30  days 
from  the  date  of  publication  in  the 
Federal  Register. 
(7)  *  •  • 

(iv)  C.  opilio,  C.  Opilio  Bycatch 
Limitation  Zone  (COBLZ),  closure— (A) 
C.  opilio  Bycatch  Allowance.  Except  as 
provided  in  paragraph  (e)(7)(i)  of  this 
section,  if,  during  the  fishing  year,  the 
Regional  Administrator  determines  that 
U.S.  fishing  vessels  participating  in  any 
of  the  fishery  categories  listed  in 
paragraphs  {e)(3)(iv)(B)  through  (F)  of 
this  section  will  catch  the  COBLZ 
bycatch  allowance,  or  seasonal 
apportionment  thereot  of  C.  opilio 
specified  for  that  fishery  category  under 
paragraph  (e)(3)  of  this  section,  NMFS 
will  publish  in  the  Federal  ^mj^tAmr  Uie 
closure  of  the  COBLZ,  as  defiiwd  in 
paragraph  (e)(7)(iv)(B)  of  this  section,  to 
directed  fishing  for  each  species  and/or 
species  group  in  tliat  fishery  category  for 
the  remainder  of  the  year  or  for  the 
remainder  of  the  season. 

(B)  C.  Opilio  Bycatch  Limitation  Zone. 
The  C.  Opilio  Bycatch  Limitation  Zone 
is  an  area  defined  as  tliat  portion  of  the 
Bering  Sea  Subarea  north  of  SG'SO'  N. 
lat  that  is  west  of  a  line  connecting  the 
following  coordinates  in  the  order 
listed: 
56»30'  N.  lat,  165»00'  W.  long. 
58nK)'  N.  lat,  165»00*  W.  long. 
59'*30'  N.  lat,  170«W  W.  long, 
and  north  along  170*00'  W.  long,  to  its 
intersection  with  the  U.S.-Russian 
Boundary. 
•        •        •        •        • 

[FR  Doc.  97-33302  Filed  12-19-97;  8:45  am] 
BNJJNQ  coos  aSIO-O-F 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100  and  114 
[NoUoa  1907-M1 


Dafinmon  of  "Mambar"  of  a 
Mambarshlp  Aaaoclatlon 

AOCNCY:  Federal  Election  Commiaslon. 
ACTION:  Notice  of  proposed  rulemaking. 


:  The  Commission  Is  proposing 
revisions  to  its  rules  governing  who 
qualifies  as  a  "member"  of  a 
memborship  association  to  reflect  the 
decision  of  the  United  SUtes  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  in  Chamber  of  Commerce  of  the 
United  States  v.  Federal  Election 
Commission.  A  membership  association 
can  solicit  contributions  from  its 
members  to  a  separate  segregated  fund 
established  by  the  association,  and  can 
include  express  electoral  advocacy  in 
communications  to  its  members.  The 
proposed  rules  would  describe  a  range 
of  financial  and  organizational 
attachments  that  would  be  suCBcient  to 
confer  this  status. 

DATES:  Comments  must  be  received  on 
or  before  January  21. 1998.  If  the 
Commission  receives  sufficient  requests 
to  taatify,  it  will  hold  a  hearing  in  early 
1998.  The  precise  date  euid  time  of  the 
hearing  will  be  announced  in  the 
Federal  Register.  Persons  wishing  to 
testify  should  so  indicate  in  their 
comments. 

AOOAESSES:  All  comments  should  be 
addressed  to  Susan  E.  Propper. 
Assistant  General  Counsel,  and  must  be 
submitted  In  either  written  or  electronic 
form.  Written  comments  should  be  sent 
to  the  Federal  Election  Commission.  999 
E  Sti«et.  N.W..  Washington.  DC  20463. 
Faxed  comments  should  be  sent  to  (202) 
219-3923.  with  printed  copy  follow-up. 
Electronic  mail  comments  should  be 
sent  to  members9fec.gov.  Commenters 
sending  comments  by  electronic  mail 
should  include  their  fiill  name  and 
postal  service  address  within  the  text  of 
their  comments.  Comments  that  do  not 
contain  the  full  name,  electronic  mail 


address  and  postal  service  address  of 
the  commenter  will  not  be  considered. 
The  hearing  will  be  held  in  the 
Commission's  ninth  floor  meeting  room. 
999  E  Street  N.W..  Washington.  D.C 
FOR  FUirmCR  MF0««IAT10N  CONTACT:  Ms. 
Susan  E.  Propper,  Assistant  General 
Coimsel,  or  Ms.  Rita  A.  Reimer. 
Attorney.  999  E  Street  N.W.. 
Washington.  DC  20463.  (202)  219-3690 
or  (800) 424-9530. 

aUPPLBfBITAIIY  agowMATION:  Although 
the  Federal  Election  Campaign  Act  of 
1971  as  amended  ("FECA"  or  "Act").  2 
U.S.C.  431  et  seq.,  prohibits  direct 
corporate  contributions  in  connection 
with  federal  campaigns.  2  U.S.C. 
441b(a).  it  permits  corporations, 
including  incorporated  membenhip 
associations,  to  solicit  contributions 
from  their  restricted  class  to  a  separate 
segregated  fund  ("SSF").  In  the  case  of 
membership  associations,  the  restricted 
class  consists  of  the  membor*  of  each 
association,  their  executive  and 
administrative  personnel,  and  their 
families.  These  contributions  can  be 
used  for  Csderal  political  piupoaea.  The 
Act  also  allows  membenhip 
associations  to  communicate  with  their 
membera  on  any  subject,  including 
communications  that  include  express 
electoral  advocacy.  2  U.S.C. 
441b(b)(2)(A).  441b{b)(4)(C).  The 
Commission's  implementing  regulations 
defining  who  is  a  "member"  of  a 
membenhip  association  are  found  at  11 
CFR  100.8(b)(4)(iv)  and  11  CFR  114.1(e). 

The  Commission's  original  "member" 
rules,  which  had  been  adopted  in  1977. 
were  the  subject  of  a  1982  United  States 
Supreme  Court  decision.  FE'C  v. 
National  Right  to  Work  Committee 
\"NRWC').  459  U.S.  196  (1982).  In  1993. 
following  a  series  of  advisory  opinions 
in  this  area,  the  Commission  revised  the 
text  of  the  rules  to  reflect  that  decision. 
58  FR  45770  (Aug.  30.  1993).  effective 
Nov.  10. 1993.  58  FR  59640.  The  revised 
rules  were  held  to  be  unduly  restrictive 
by  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  in 
Chamber  of  Commerce  of  the  United 
States  ("Chamber")  v.  FEC.  69  F.3d  600 
P.CCir.  1905).  amended  on  denial  of 
rehearing.  76  F.3d  1234  (D.C  Cir.  1996). 

On  February  24. 1997.  the 
Commission  received  a  Petition  for 
Rulemaking  from  James  Bopp.  Jr..  on 
behalf  of  the  National  Right  to  Life 
Committee.  Inc.  The  Petition  urged  the 
Commission  to  revise  its  member  rules 


to  reflect  the  Chamber  decision.  The 
Commission  published  a  Notice  of 
AvaiUbility  ("NOA")  in  the  Federal 
Ragtetar  on  March  29, 1997.  62  FR 
13355.  The  Commission  received  two 
comments  in  response  to  the  NOA. 

On  July  31, 1997,  the  Commission 
published  in  the  Federal  Register  an 
Advance  Notice  of  Proposed 
Rulemaking  ("ANPRM")  addressing 
these  rules.  62  FR  40982.  Because  the 
Chamber  decision,  the  petition  for 
rulemaking,  and  the  comments  received 
in  response  to  the  NOA  provided  few 
specific  suggestions  as  to  how  the  rules 
should  be  amended  to  comport  with  the 
decision,  the  Commission  did  not 
propose  sptecific  amendments  to  the 
rules.  Rather,  it  sought  general  guidance 
on  the  ^ton  to  be  considered  in 
determining  the  existence  of  this 
relationship. 

The  Commission  received  14 
comments  in  response  to  the  ANPRM. 
Commenten  included  the  American 
Association  of  Meat  Processon 
("AAMP"):  the  American  Dental 
Association  ("ADA");  the  American 
Federation  of  State,  County  and 
Municipal  Employees,  AFL-QO 
("AFSCME"):  the  American  Society  of 
Association  Executives  ("ASAE");  the 
Chicago  Board  of  Trade:  the  Chicago 
Mercantile  Exchange:  the  Connecticut 
Veterinary  Medical  Association;  the 
Metropolitan  Kansas  City  Board  of 
Reeltora;  the  National  Association  of 
Realton;  the  National  Qtizens  Legal 
Networii;  the  National  Right  to  Life 
Committee.  Inc.;  Michael  A. 
Schoenfield;  the  United  States  Chamber 
of  Commerce;  and  the  Wholesaler- 
Distributor  Political  Action  Committee 
("WDPAC").  After  reviewing  these 
comments,  the  Commission  Is  now 
seeking  further  comment  on  the  specific 
amendments  to  the  member  rules 
described  below. 

Background 

In  iU  NRWC  decision,  the  Supreme 
Court  rejected  an  argimient  by  a 
nonprofit,  noncapital  stock  corporation, 
whose  articles  of  incorporation  stated 
that  it  had  no  membera,  that  it  should 
be  able  to  treat  as  memben  individuals 
who  had  at  one  time  responded,  not 
necessarily  financially,  to  an  NRWC 
advertisement,  mailing,  or  personal 
contact.  The  Supreme  Court  rejected 
this  definition  of  "member,"  saying  that 
to  accept  it  "would  virtually  exaae  from 


Fedaral  Regiater  /  Vol  62,  No.  245  /  Monday,  Decembar  22,  1997  /  Proposed  Rules  66833 


the  statute  the  restriction  of  solicitation 
to  'membera.' "  Id.  at  203.  The  Court 
determined  that  "membera"  of  nonstock 
corporations  should  be  defined,  at  least 
in  part,  by  analogy  to  stockholdera  of 
business  corporations  and  memben  of 
labor  unions.  Viewing  the  question  from 
this  perapective  meant  that  "some 
relatively  enduring  and  independently 
significant  financial  or  organizational 
attachment  is  required  to  be  a 
'member' "  for  these  purposes.  Id.  at 
204.  The  NRWC's  assmted  membera  did 
not  qualify  under  this  standard  because 
they  played  no  part  in  the  operation  or 
administration  of  the  corporation, 
elected  no  corporate  officials,  attended 
no  membenhip  meetings,  and  exercised 
no  control  over  the  expenditure  of  their 
contributions.  Id.  at  206.  The  1993 
revisions  to  the  Commission's  rules 
were  intended  to  incorporate  this 
standard. 

The  current  rules  provide  that  either 
a  significant  financial  attachment  to  the 
membenhip  association  (not  merely  the 
payment  of  dues)  or  the  right  to  vote 
directly  for  all  memben  ofthe 
association's  highest  governing  body  is 
sufficient  in  and  of  itself  to  confer 
membenhip  rights.  However,  in  most 
instances  a  combinatiQn  of  regularly- 
assessed  dues  and  the  right  to  vote 
directly  or  indirectly  for  at  least  one 
member  of  the  association's  highest 
governing  body  is  required.  The  term 
"membenhip  association"  includes 
membership  organizations,  trade 
associations,  cooperatives,  corporations 
without  capital  stock,  and  local, 
national  and  international  labor 
organizations  that  meet  the 
requirements  set  forth  in  these  rules. 
The  United  States  District  Court  for 
the  District  of  Columbia  held  that  the 
current  rules  were  not  arbitrary, 
capricious  or  manifestly  contrary  to  the 
statutory  language,  and  therefore 
defarred  to  what  the  court  found  to  be 
a  valid  exercise  of  the  Conunission's 
regulatory  authority.  Chamber  of 
Commerce  ofthe  United  States  v.  FEC, 
Civil  Action  No.  94-2184  (D.D.C.  Oct 
28. 1994)(1994  WL  615786).  However, 
the  D.C.  Circuit  Court  of  Appeals 
reversed  this  ruling. 

The  case  was  jointly  brought  by  the 
Chamber  of  Commerce  and  the 
American  Medical  Association 
("AMA"),  two  associations  that  do  not 
provide  their  asserted  "membera"  with 
the  voting  rights  necessary  to  confer  this 
status  under  the  cvurent  rules.  The 
circuit  court  held  that  the  ties  between 
these  membera  and  the  Chamber  and  the 
AMA  are  nonetheless  sufficient  to 
comply  with  the  Supreme  Court's 
A/RiVC  criteria,  and  therefore  concluded 
that  the  Commission's  rules  are  invalid 


because  they  define  the  term  "member" 
in  an  imduly  restrictive  feshion.  69  F.3d 
at  604. 

The  Chamber  is  a  nonprofit 
corporation  whose  memben  include 
3,000  state  and  local  chamben  of 
commerce,  1,250  trade  and  professional 
groups,  and  215,000  "direct  business 
memben."  The  memben  pay  annual 
dues  ranging  bom  S65  to  $100,000  and 
may  participate  on  any  of  59  policy 
committees  that  determine  the 
Chamber's  position  on  various  issues. 
However,  the  Chamber's  Board  of 
Directon  is  self-perpetuating  (that  is. 
Board  memben  elect  their  successon); 
so  no  member  mtities  have  either  direct 
or  indirect  voting  rights  for  any 
memben  of  the  Board. 

The  AMA  challenged  the  exclusion 
from  the  definition  of  member  44,500 
"direct"  memben.  those  who  do  not 
belong  t9a  state  medical  association. 
Direct  memben  pay  anniml  dues 
ranging  from  $20  to  $420;  receive 
various  AMA  publications;  and 
participate  in  professional  programs  put 
on  by  the  AMA.  They  are  also  boimd  by 
and  subject  to  discipline  under  the 
AMA's  Principles  of  Medical  Ethics. 
However,  since  state  medical 
associations  elect  memben  of  the 
AMA's  House  of  Delegates,  that 
organization's  highest  governing  body, 
direct  memben  do  not  satisfy  the  voting 
criteria  set  forth  in  the  current  rules. 

The  Chamber  court,  in  an  Addendum 
to  the  original  decision,  noted  that  the 
Commission  "still  has  a  good  deal  of 
latitude  in  interpreting"  the  term 
"member."  76  F.3d  at  1235.  However,  in 
its  original  decision,  the  court  held  the 
rules  to  be  arbitrary  and  capricious  as 
applied  to  the  Chamber,  since  under  the 
ciirrent  rules  even  those  paying 
$100,000  in  annual  dues  cannot  qualify 
as  memben.  As  for  the  AMA,  the  rule 
excludes  memben  who  pay  up  to  $420 
in  annual  dues  and,  among  other 
organizational  attachments,  are  subject 
to  sanctions  under  the  Principles  of 
Medical  Ethics.  The  court  explained 
that  this  latter  attachment  "might  be 
thought.  []  for  a  profiassional.  [to  be)  the 
most  significant  organizational 
attachment"  69  F.3d  at  605  (emphasis 
in  original). 

The  current  rules  provide  a  "safe 
harbor"  for  memberriiip  associations, 
since  those  who  njeet  the  requirements 
set  forth  in  these  ndes  clearly  enjoy 
"member"  status.  Associations  can  also 
seek  advisory  opinions  pursuant  to  2 
U.S.C.  437f  to  determine  how  the  rules, 
as  interpieted  in  the  Chamber  of 
Commerce  decision,  apply  to  their 
particiilar  situations.  In  addition,  the 
Commission  believes  it  is  appropriate  to 
include  in  the  text  of  the  rules  more 


guidance  consistent  with  the  Chamber 
decision.  The  effiact  of  the  proposed 
rules  should  be  to  expand  the  class  of 
peraons  considered  as  "memben." 

Propoaed  Rerisioiis 

General  Considerations 

One  commenter  argued  that,  since  the 
NRWC  decision  involved  an  entity 
whose  by-laws  specifically  stated  that  it 
had  no  memben.  the  Supreme  Court's 
reasoning  in  that  decision  applies  only 
to  similar  entities.  That  commenter 
urged  the  Commission  to  reinstate  its 
original  definition  of  "member."  which 
included  "all  persons  who  are  currently 
satisfying  the  reqiiirements  for 
membenhip  in  a  membership 
organization." 

However,  the  Court's  discussion 
makes  clear  that  the  NRWCs  fiulure  to 
provide  for  memben  in  its  by-laws  was 
not  the  main  focus  of  its  reasoning.  It 
was  not  until  after  the  Court  noted  that 
the  NRWC's  asserted  "memben"  had  no 
governance  rights  or  significant  other 
attachments  to  the  organization,  supra, 
that  it  reiterated  an  earlier  statement 
that  the  "NRWC's  own  articles  of 
incorporation  and  other  publicly  filed 
dociunents  explicitly  disclaimed  the 
existence  of  membera."  459  U.S.  at  558- 
59.  The  Commission  believes  that  the 
lack  of  financial  or  organizational 
attachments,  as  well  as  the  feilure  to 
provide  for  memben  in  its  bylaws,  led 
to  the  Court's  conclusion  that  the 
asserted  memben  did  not  so  qualify. 

One  commenter.  noting  that  it  is 
possible  to  buy  a  single  share  of  stock 
over  the  telephone,  and  sell  it  later  that 
same  day,  argued  that  the  analogy  to 
stock  ownership  did  not  necessarily 
imply  a  strong  bond.  However, 
ownenhip  of  even  a  single  share  of 
stock  pwmits  the  owner  to  attend 
stockholder  meetings  and  thereby 
participate  in  the  governance  of  ibe 
corporation  during  whatever  time 
period  the  stock  is  held. 

Some  commenten  argued  that  the 
Commission  should  look  to  the  laws  of 
the  individual  states  where  membership 
associations  are  incorporated  to 
determine  who  qualifies  as  their 
membera.  The  NRWC  Court  assimied, 
"since  there  is  no  body  of  federal  law  of 
corporations,  []  Congress  intended  at 
least  some  reference  to  the  laws  of  the 
various  states  dealing  with  nonprofit 
corporations."  Id.  at  558  (citation 
omitted).  However,  that  statement  was 
in  response  to  the  argument  that  the 
Commission  should  have  acted  without 
reference  to  state  law.  The  Court 
explained  that,  "(gjiven  the  wide  variety 
of  treatment  of  the  subject  of 
membership  in  state  incorporation  laws. 
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and  the  focus  of  the  Commission's 
regulation  on  the  corporation's  own 
standards,  we  think  it  was  entirely 
permissible  for  the  Commission  in  this 
case  to  look  to  NRWC's  corporate 
charter  under  the  laws  of  Virginia  and 
the  bylaws  adopted  in  accordance  with 
that  charter."  Id.  Far  from  requiring  the 
Commiasion  to  take  that  action,  the 
Court  merely  said  this  was  a  parmiaaibla 
option  under  the  former  "member" 
definition. 

The  Conunission  is  now  proposing  to 
reviaathU  definition,  to  provide  greater 

Kidance  to  the  regulated  community  in 
jht  of  the  NRWC  decision.  While 
under  that  decision  the  Commission 
may  chooae  to  examine  state  law  in 
connection  with  a  particular  situation,  it 
does  not  believe  this  is  an  appropriate 
•tandard  to  include  in  the  regulatory 


Overview 

The  current  rules  set  out  three 
preliminary  requirements  that  an  entity 
must  meet  before  it  qualifies  as  a 
"membership  association"  for  purpoaea 
of  theae  rules:  It  must  expressly  provide 
for  "members"  in  its  articles  and  by- 
laws; it  must  expressly  solicit  members: 
and  it  must  expraaaly  acknowledge  the 
acceptance  of  membership,  such  as  by 
sending  a  membership  card  or  including 
the  member  on  a  membership 
newsletter  list.  11  CFR 
100.80>)(4NivMA).  114.1(eMl).  Theae 
three  requirements  were  not  challenged 
in  the  litigation  and  the  Commission  la 
not  propoaing  any  rhangae  to  this 
lampiaga. 

The  current  rules  also  raoogniae  aa 
members  thoae  who  have  a  stronger 
financial  interest  in  an  aaaociation  tlvn 
paying  dues  (for  example,  the 
ownership  of  a  stock  exchange  seat).  11 
CFR  100.8(bM4MivKBKl).  114.1(eK2Mi) 
The  Commission  is  not  propoaing  that 
these  rules  be  changed.  However,  it  is 
propoaing  three  alternatives 
{AHemativea  A.  B,  and  Q  to  the  other 
requirements  contained  in  the  current 
rulea. 

Prelimiimry  RequirementM 

The  Chamber  of  Commerce  and  some 
of  the  coDunenters  argued  that  the  three 
general  requirements  should  in  and  of 
themaehres  be  sufficient  to  confer 
membership  status.  However,  the 
Commission  questions  whether  thaea 
attachments,  standing  alone,  are 
sufficient  to  meet  the  "relatively 
enduring  and  independently  significant 
financial  or  organizadonal  attachment" 
standard  articulated  by  the  NRWC 
Court  While  that  Court  did  not  dlscuaa 
what  it  considered  to  be  a  significant 
flnanrial  attachment,  theae  three 


requirements  contain  no  financial 
attachment.  With  reference  to 
organizational  attachments,  the  Court 
cited  such  attachments  as  the  right  to 
play  some  part  in  the  operation  or 
administration  of  the  corporation:  the 
right  to  elect  corporate  officers;  and  the 
right  of  members  to  exercise  control 
over  the  expenditure  of  their 
contributions.  459  U.S.  at  558.  The  three 
requirements  £b11  far  short  of  any  such 
attachments.  For  this  reason  none  of  the 
alternatives  would  provide  that  theia 
three  requirements,  standing  alone,  be 
sufficient  to  confer  membership  stattis. 

Financial  Attachments 

All  three  alternatives  would  also 
retain  the  current  rule  recognizing  as 
members  persons  who  have  a  stronger 
financial  interest  in  an  aaaociation  than 
the  peyment  of  annual  duaa,  tvdn  as 
thoae  owning  seats  on  stock  exrnanges 
or  boards  of  trade.  11  CFR 
l00.8(bX4XWKB)(J):  ii4.l(eM2)(i). 
While  in  moat  instances  siich  persons 
would  qualify  under  the  other  proposed 
requirements,  the  Commission  believes 
it  is  appropriate  to  retain  this  separate 


On  May  16, 1997,  the  Commission 
determined  in  Advisory  Opinion 
("AO")  1997-5  that,  based  on  the  facts 
presented,  both  owners  and  lessees  of 
seats  on  the  Chicago  Mercantile 
Exchange  could  be  considered 
"members"  of  the  CME  for  purposes  of 
these  rules.  The  member-owners,  by 
virtue  of  their  ownership  stake,  qualify 
as  members  under  1 1  CFR 
100.8(bX4Xiv)(BKl)  and  114.1(eK2Xi). 
In  addition,  the  Commission  found, 
member- lessees  have  sufficient  ri^ts 
and  obligations  to  also  qualify  aa 
members.  Theae  attachments  include 
substantial  financial  obligations  to  the 
CME,  the  right  to  serve  on  policy- 
formulating  committees,  and  the 
possibility  of  sanctions  by  the  CME  that 
would  impact  on  their  profiasaional 
status.  AO  1997-5  overruled  AO  19efr- 
39  and  1987-31  (in  part),  which  had 
concluded  that,  because  only  one  seet 
was  involved,  only  one  membership  in 
the  Exchange  existed  with  respect  to 
each  leased  membership. 

The  Commission  sought  comments  in 
the  ANFRM  on  whether  to  include  the 
holding  of  AO  1997-5  in  the  regulatory 
IBXL  While  both  the  Chicago  Board  of 
Tnda  and  the  Chicago  Mercantile 
Exchange  urged  the  Commission  to  do 
this,  the  Commission  has  determined 
that  this  is  unnecessary,  since  the 
proposed  rules  would  so  clearly  cover 
both  owned  and  leased  memberships. 
Further.  AO  1997-5  remains  in  effect, 
should  the  regulated  communify  require 
additional  guidance  on  this  point 


Therelbre,  the  Commission  has  not 
included  language  to  this  efiiect  in  the 
text  of  the  proposed  rules. 

Dues 

The  ANPRM  suggested  that  a  certain 
level  of  annual  dues  might  be 
considered  in  and  of  itself  sufficient  to 
establish  membership.  Those  who  paid 
this  amount  would  be  considered 
members  regardless  of  whether  they  had 
any  organizational  attachments  to  the 
association.  The  ANPRM  suggested  that 
any  amount  of  annual  dues  set  by  an 
association  might  be  a  sufficient 
financial  attachment,  regardless  of 
amount;  or.  alternatively,  that  $200  per 
year  might  be  an  appropriate  cut-off 
point,  since  $200  is  the  amount  that 
Congreas  has  decided  is  such  a 
significant  attachment  to  a  political 
committee  that  itemized  disclosure  is 
required  for  contributions  to  a  political 
committee. 

Some  commenters  supported  the 
propoaal  that  any  amount  of  dues  set  by 
an  association  would  be  sufficient  to 
confer  membership;  while  others 
suggested  that  a  nominal  amount,  such 
as  S5  per  year,  should  be  sufficient.  No 
commenter  who  addressed  this  part  of 
the  ANPRM  agreed  with  the  proposed 
$200  per  year  figiire. 

The  Chamber  of  Commerce  stated  that 
a  $200  cut-off  would  exclude 
approximately  58%  of  its  members,  who 
pay  annual  dues  ranging  firom  $65 
through  tens  of  thousands  of  dollars. 
ASAE  pointed  out  that  an  association 
may  charge  an  initial  rate  for  the  first 
person  who  joins  from  an  organization, 
and  a  reduced  rate  for  subaequent 
joiners.  AAMP  noted  that  membership 
associations  sometimes  offer  a  reduced 
rate  for  the  first  year  of  membership,  in 
hopes  of  attracting  members  who  will 
continue  their  membership 
notwithstanding  the  higher  dues  for 
subsequent  years. 

The  three  alternatives  take  diffsrent 
approaches  to  this  question.  Alternative 
A  would  set  this  level  at  $50  per  yean 
Ahemative  B  would  retain  the  $200 
level  propoaed  in  the  ANPRM  for  those 
entities  not  formed  to  further  business 
or  economic  interests;  while  under 
Alternative  C  any  amoimt  of  annual 
dues  set  by  the  association  would  be, 
sufficient. 

Ahemative  A.  which  proposes  that 
$50  in  annual  dues  be  sufficient  to 
confer  membership  status,  if  no 
organizational  attachments  exist  other 
than  the  three  preliminary 
requirements,  reflects  the  Supreme 
Court's  language  in  the  NRWC  decision 
making  it  clear  that  more  than  a  token 
commitment  is  required  to  qualify  as  a 
significant  finAnriitl  attachment.  The 
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Commission  notes  that  it  is  also  likely 
that  many  persons  with  lesser  dues 
obligations  would  qualify  as  members 
through  the  organizational  attachments 
discussed  below. 

Alternative  B  would  distinguish 
between  the  types  of  organizations 
addressed  by  the  Chamber  of  Commerce 
decision  and  ideological,  social  welfare, 
and  political  organizations.  The  first 
category  would  include  organizations 
formed  to  further  business  or  economic 
interests  or  to  implement  a  system  of 
self-discipline  or  self-regulation  within 
a  line  of  commerce,  such  as  business 
leagues,  trade  associations,  labor 
organizations,  and  self-regulating 
professional  associations.  These  types  of 
organizations  clearly  provide,  as 
enunciated  by  the  Supreme  Court  in  the 
NRWC  case,  "some  relatively  enduring 
and  independently  significant  financial 
or  organizational  attachment."  459  U.S. 
at  204.  Persons  paying  regidar  dues  of 
any  amount  could  be  treated  as 
members  of  these  organizations  without 
doing  violence  to  the  intent  of  the 
statute.  Such  persons  join  to  foster  their 
business  or  economic  interests  and. 
thus,  create  an  attachment  that  is 
independent  of  any  political 
attachment.  This  is  in  contrast  to 
persons  who  join  ideological,  social 
welfare,  or  political  organizations.  In  the 
latter  case,  there  is  a  far  greater  risk  that 
"dues"  are  nothing  more  than  political 
support  indistinguishable  from  such 
support  frt)m  the  general  public.  In 
other  words,  there  is  a  Car  greater  risk 
'  that  the  Commission  would  "open  the 
door  to  all  but  unlimited  corporate 
solicitation  and  thereby  render 
meaningless  the  statutory  limitation  to 
members."  NRWC.  459  U.S.  at  204. 

For  organizations  that  do  not  fall  in 
the  categories  of  "business  leagues, 
trade  associations,  labor  organizations, 
or  self-regulating  professional 
associations,"  this  alternative  would 
provide  that  a  dues  pajrment  obligation 
by  itself  would  suffice  as  an  indication 
of  "relatively  enduring  and 
independenUy  significant  financial  or 
organizational  attachment"  if  it  exceeds 
$200  per  year.  This  is  the  amount 
Congress  chose  as  the  associational  level 
of  significance  for  donor  disclosure. 
Also,  although  this  "$200  dues  alone" 
provision  for  oiganizations  other  than 
business  leagues,  trade  associations, 
labor  organizations,  and  self-regulating 
professional  associations  would  be  more 
restrictive  than  Alternative  A,  it  still 
would  be  more  forgiving  than  the 
current  rule  wbereunder  there  is  no 
allowance  for  "member"  status  based 
solely  on  a  dues  obligation. 

Alternative  C  would  provide  that  an 
organization  that  qualified  as  a 


membership  association  could  consider 
as  "members"  all  persons  who  paid  the 
amount  of  aimual  dues  set  by  the 
association,  regardless  of  amount  This 
alternative  would  not  distinguish 
between  economic  and  ideological 
associations,  reasoning  that,  for 
example,  an  emotional  commitment  to 
an  organization  such  as  Mothers  Against 
Drunk  Driving  ("MADD ")  is  as 
significant  to  their  members  as  the 
economic  attachments  discussed  with 
regard  to  Alternative  B,  supra.  Also,  a 
number  of  organizations  that  clearly 
qualify  as  membership  associations, 
including  the  American  Association  of 
Retired  Persons  ("AARP"),  have  annual 
dues  of  less  than  $50  and  provide  none 
of  the  organizational  attachments 
discussed  below. 

Organizational  Attachments 

The  ANPRM  proposed  that,  for  a 
lesser  dues  obligation  than  that  which 
would  automatically  confer 
membership,  the  rules  might  specify 
other  factors  the  Commission  would 
consider  per  se  sufficient  to  provide  the 
required  organizational  attachment, 
provided  that  some  level  of  dues  was 
also  required.  Suggested  factors 
included  such  attachments  as  the  voting 
rights  contained  in  the  current  rule;  the 
right  to  serve  on  policy-making  boards 
and/or  vote  on  policy  issues;  eligibility 
to  be  elected  to  governing  positions  in 
the  organization;  and  whether  the 
member  could  be  subject  to  disciplinary 
action  by  the  association.  The  right  to 
vote  directiy  for  all  members  of  the 
highest  governing  body,  contained  in 
current  11  CFR  100.8(b)(4)(A)(3)and 
114(e)(l)(iii),  was  not  included  in  this 
listing  because  the  other  proposed 
attachments  would  cover  this  situation. 
No  commenter  suggested  additional 
attachments  for  inclusion  in  this  list 

Alternative  A  proposes  that, 
consistent  vtrith  the  NRWC  decision, 
certain  oiganizational  attachments  be 
considered  per  se  sufficient  for 
membership,  even  where  the  association 
charges  no  dues.  Of  the  above  listing, 
this  alternative  would  provide  that  die 
right  to  vote  on  policy  matters,  taken 
alone,  does  not  provide  the  significant 
attachment  envisioned  by  the  NRWC 
Court.  However,  each  of  the  other 
organizational  attachments  would  be 
sufficient  to  confer  membership  status 
even  where  no  dues  are  required.  As 
noted,  under  this  alternative,  payment 
of  less  than  $50  per  year  in 
predetermined  annual  dues,  coupled 
with  a  lesser  organizational  attachment, 
such  as  the  right  to  vote  on  policy  issues 
of  interest  to  the  membership 
association,  also  would  be  sufficient  to 
confer  membership  status. 


Under  Alternative  B.  persons 
affiliated  with  ideological,  social 
welfare,  or  political  organizations  v^io 
paid  less  than  $200  per  year  in  annutd 
dues  would  be  considered  members  for 
purposes  of  these  rules  if  they  had  some 
right  to  participate  in  the  governance  of 
the  organization.  Such  rights  would 
include  a  right  to  vote  for  at  least  one 
individual  on  the  highest  governing 
body  or  for  the  officers  of  the 
organization:  a  right  to  vote  on  policy 
questions  where  the  highest  governing 
body  is  obligated  to  abide  by  the  results 
(a  binding  referendum,  for  example, 
rather  than  a  mere  informational  survey) 
or  to  approve  or  disapprove  the  results 
(a  resolution  that  must  be  acted  upon, 
for  example);  a  right  to  join  (not  just  the 
opportunity  to  be  selected  for)  a 
committee,  board,  or  section  within  the 
organization  that  can  make  policy 
recommendations  which  the  highest 
governing  body  must  approve  or 
disapprove  (a  resolution  that  must  be 
acted  upon,  for  example);  or  (if  the 
opportunify  to  be  selected  for  such  a 
committee,  board,  or  section  is 
involved)  the  right  to  participate  on 
such  committee,  board  or  section 
because  of  oeing  selected.  To  round  out 
the  rules,  this  alternative  would  provide 
that  even  without  any  dues  obligation, 
persons  could  be  considered  "members" 
if  they  have  the  right  to  vote  for  at  least 
a  majorify  of  the  individuals  on  the 
highest  governing  body. 

These  "dues  plus  governance  ri^ts" 
provisions,  although  not  as  loose  as 
Alternative  A,  would  be  more  forgiying 
than  the  ciurent  rule  because  several 
options  other  than  voting  for  at  least  one 
momber  of  the  highest  governing  body 
would  suffice.  The  "vote  for  a  majorify 
alone"  rule  would  be  more  forgiving 
than  the  current  rule  because  voting  for 
all  persons  on  the  highest  governing 
body  would  not  be  required. 

The  standards  proposed  in  Alternative 
B  would  permit  virtually  all  the 
organizations  represented  by  the 
commenters  to  treat  those  they  consider 
members  as  "members"  under  federal 
election  law.  At  the  same  time,  they 
would  screen  out  ideological/social 
welfare/political  organizations  that  are 
not  willing  to  provide  for  a  dues 
requirement  and  minimal  governance 
rights.  These  organizations  must  be  held 
to  a  standard  that  clearly  demonstrates 
that  members  have  a  "relatively 
enduring  and  independentiy  significant 
financial  or  organizational  attachment." 

Alternative  C  does  not  address  the 
situation  where  persons  pay  no  dues  but 
have  significant  organizational 
attachments  to  an  association. 
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Que  by  Caae  Datmninatioiu 

The  currant  rules  at  11  CFR 
100.8(b)(4)(Jv)(C)  and  114.l(eM3) 
provide  that  peraons  who  do  not  meet 
the  praci«e  membership  requirements 
set  out  elsewhere  in  the  rules  may 
nevertheless  be  considered  members  on 
a  case  by  case  basis.  The  examples  given 
include  student  members  who  pay  a 
lower  amount  of  dues  while  in  school 
or  long  term  dues  paying  members  who 
qualify  for  lifetime  membership  status 
with  little  or  no  dues  obligation. 
However,  the  current  rules  require  that 
such  persons  may  qualify  as  members 
only  if  they  retain  voting  rights  in  the 
association.  Consistent  with  the 
Chamber  decision,  the  Commission  is 
proposing  that  this  voting  requirement 
be  dropped.  The  language  would  also  be 
modified  to  refer  to  an  organizational  or 
financial  attachnwnt,  rather  than  an 
organizational  and  financial  attachment 
This  approach  is  included  only  in 
Ahemahves  A  and  B.  as  it  would  not  be 
needed  if  Ahemative  C  were  adopted. 

Multi-tiered  AMSociationM 

The  current  rules  at  11  CFR 
100.B(b)(4)(iv)(B)  and  114.1(eX2)  that 
require  both  a  financial  and  an 
organizational  attachment  for  members 
of  most  membenhip  associatioiu  clearly 
include  two-tiered  associations,  such  as 
I  in  which  members  vote  for 
I  to  a  convention,  and  those 
I  elect  those  who  serve  on  the 
association's  highast  governing  body.  At 
the  tiine  of  the  1993  amendment,  the 
CominlMion  explained  that  multi-tiered 
associations  could  solicit  across  all  tien, 
as  long  as  the  various  tiera  met  the  same 
criteria  that  govern  solicitations  by  two- 
tiered  associations.  Explanation  and 
Justification  for  Ragulations  on  the 
Definition  of  "Member"  of  a 
hkmberthip  Association,  58  FR  45770 
(1993).  In  addition,  the  Commission 
authorized  bum  cooperatives  as  defined 
in  the  Agricultural  Marketing  Act  of 
1929  (12  U.S.C.  1141J)  and  those  entities 
eligible  for  assistance  under  the  Rural 
Electrical  Act  of  1936  as  amended  (7 
U.S.C.  901-950aa-l)  to  solicit  across  all 
tiers  even  though  the  precise 
attachments  set  forth  at  1 1  CFR 
100.8(bK4Kiv)(B)  and  114.l(eH2)  might 
not  always  be  present.  1 1  CFR 
114.7(k)(l).  Federations  of  trade 
associations  had  earlier  been  given  this 
same  right.  11  CFR  1 14.8(g).  as  had 
labor  organizations.  11  CFR  114.1(eK4). 
The  Chamber  of  Commerce  court,  in 
discussing  the  AMA's  organisational 
attachments,  cited  these  exoaptions  as 
another  basis  for  its  ruling  that  the  AMA 
should  be  able  to  cross-solicit 


multiple  tien  even  where  no  voting 
ri^to  were  present  69  P.3d  at  606. 

u  the  Commission  expands  the 
membership  definition,  many  multi- 
tiered  associations  that  do  not  presently 
qualify  for  cross-tier  solicitation  would 
likely  be  able  to  do  so.  In  addition,  all 
three  alternatives  would  provide  that 
direct  membership  in  any  level  of  a 
multi-tiered  association  be  construed  as 
membership  in  all  tiers  of  the 
association  for  purposes  of  these  rules. 
ASAE,  in  recommending  this  approach, 
noted  that  a  person  who  joins  one  tier 
of  a  multi-tiered  association  clearly 
demonstrates  an  intention  to  associate 
with  the  entire  organization.  This 
approach  would  also  make  enforcement 
easier  and  prevent  what  could  otherwise 
be  a  large  number  of  requests  for 
advisory  opinions  from  multi-tiered 
associations. 

The  Commission  is  therefore 
proposing  that  new  general  language  for 
this  purpose  replace  that  curranUy 
found  at  11  CFR  100.8(bM4Xlv)(D)  and 
114.l(eX4).  Cunmit  11  CFR  114.7(k)  and 
114.8(g)  would  be  repealed.  However, 
Alternative  B  would  in  addition  retain 
the  Commission's  long-standing 
regulatioiM  regarding  derations  of 
labor  organizations.  See  11  CFR 
100.8(b)(4)(iv)(D)  and  114.1(e)(4).  Those 
rules  relate  to  a  situation  where  the 
federation  is  not  affiliated  with  the 
member  organizations  (i.e.,  according  to 
explicit  legislative  history,  the  PACs  of 
the  federation  do  not  have  to  share 
contribution  limits  with  the  PACs  of  the 
member  unions,  just  as  the  PACs  of  a 
business  league  or  trade  association  do 
not  have  to^ism  limits  with  the  PACs 
of  member  corporations,  jfet  the 
federation  is  allowed  to  solicit  the 
members  of  the  member  organizations). 
See.  e.g.,  H.R.  Rep.  917,  94th  Cong..  2d 
Seas.  8  (1976):  FECv.  Sailors'  Union  of 
the  Pacific  Political  Fund,  624  F.Supp. 
492,  495  (N.D.  Cal.  1986),  affd  828  F.2d 
502  (9th  Cir.  1987).  This  rule  for  labor 
ffsderations  is  needed  to  preserve  a 
balance  with  trade  associations  which 
are  given  explicit  allowances  to  solicit 
persons  associated  with  member 
corporations. 

AO  1991-24  addressed  the  efforts  of 
the  Credit  Union  National  Association. 
Inc.  ("CUNA")  and  the  Wisconsin 
Credit  Union  League  to  make  partisan 
communications  across  multiple  tien  of 
the  organization.  While  the  Commission 
approved  the  propoeed  procedures, 
these  draft  rules  would  increase  the 
options  available  to  these  and 
comparably-situated  multi-tiered 
organizations.  In  AO  1993-24,  the 
Commission  determined  that  certain 
persons  were  not  memben  of  the 
National  Rifle  Association  for  purposes 


of  the  current  rules  because  they  did  not 
have  the  required  voting  rights.  The 
draft  rules,  if  approved,  would 
supersede  that  portion  of  the  AO  that 
requires  voting  rights  to  establish 
membership. 

The  Commission  also  welcomes 
comments  on  any  related  topic. 

Certification  of  No  Effect  Pursuant  to  5 
VS.C.  tOSCb)  (Regulatory  Flexibility 
Act) 

These  proposed  rules  would  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  the  rules  would 
broaden  the  ciirrent  definition  of  who 
qualifies  as  a  member  of  a  membenhip 
association,  thus  expanding  the 
opportunity  for  such  associations  to 
send  electoral  advocacy 
communications  and  solicit 
contributions  to  their  separate 
segregated  funds,  but  do  not  require  any 
expenditure  of  funds.  Therefore,  no 
significant  impact  would  result  for 
purposes  of  tltis  requirement 

listofSobfecIs 

II  CFRPartlOO 

Elections. 
11  CPRPoitlU 

Business  and  industry.  Elections. 
Labor. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend 
Subchapter  A.  Chapter  I  of  Tide  11  of 
the  Code  of  Federal  Regulations  as 
follows: 

PAflT  100— SCOPE  AND  DEFINnXWS 
(2  UAC.  4S1) 

1.  The  authority  citation  for  Part  100 
would  continue  to  read  as  follows: 

Aalhsrtlj:  2  U.S.C  431. 438(aM8)- 

2.  Section  100.8  would  be  amended 
by  revising  paragraph  (bH4Miv)  to  read 
as  follows: 

I100J    E]ipendltiife(2UAC.43im) 

•        •        •        •        • 

(b)*     •     • 

(4)-     •     • 

(iv)  (A)  For  purposes  of  paragraph 
(b)(4)  of  this  section  membership 
association  means  a  membenhip 
organization,  trade  association, 
cooperative,  corporation  without  capital 
stock,  or  a  local,  national,  or 
international  labor  organization  that: 

(1)  Expressly  provides  for  "memben" 
in  its  articles  and  by-laws; 

{2)  Expressly  solicits  memben;  and 

(5)  Expressly  acknowledges  the 
aocaptance  of  membership,  such  as  by 
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sending  a  membenhip  card  or  inclusion 
on  a  membenhip  newsletter  list 

(B)  For  purposes  of  paragraph  (b)(4)  of 
this  section,  the  term  members  iflcludes 
all  penons  who  are  currentiy  satisfying 
the  requirements  for  membenhip  in  a 
membenhip  association,  affirmatively 
accept  the  membenhip  association's 
invitation  to  become  a  member,  and 
either 

(1)  Have  some  significant  financial 
attachment  to  the  membership 
association,  such  as  a  significant 
investment  or  ownenhip  stake  (but  not 
merely  the  payment  of  dues); 

Alternative  A  for  paragraphs 
(bM4)(iv)(B)(2H4). 

(2)  Are  required  to  pay  on  a  regular 
basis  a  specific  amotmt  of  dues  of  at 
least  $50  per  year  that  are 
predetermined  by  the  association; 

(J)  Have  a  significant  organizational 
attachment  to  the  membenhip 
association.  Such  attachments  include 
the  right  to  vote  directiy  either  for  at 
least  one  member  who  has  full 
participatory  and  voting  rights  on  the 
highest  governing  body  of  the 
membenhip  association,  or  for  those 
who  select  at  least  one  member  of  those 
on  the  highest  governing  body  of  the 
memberdbip  association;  the  right  to 
serve  on  policy-making  boards  of  the 
membenhip  association;  eligibility  to  be 
elected  to  governing  positions  in  the 
membenhip  association;  and  the 
possibility  of  disciplinary  action  against 
the  member  by  the  membenhip 
association;  or 

(4)  Are  required  to  pay  on  a  regular 
basis  a  specific  amount  of  dues  of  less 
than  $50  per  year  that  are 
predetermined  by  the  association  and 
who  have  a  lesser  oi^ganizational 
attachment  to  the  membenhip 
association  than  those  set  fordi  in 
paragraph  (b}(iv)(B)(3)  of  this  section, 
such  as  the  right  to  vote  on  policy  issues 
of  interest  to  the  association. 

Alternative  B  for  paragraphs 
(b)(4)(iv)(B)(2H4). 

(2)  Are  required  to  pay  on  a  regular 
basis  a  specific  amount  of  dues  of  at 
least  $200  per  year  that  are 
predetermined  by  the  membenhip 
association; 

{3)  Are  required  to  pay  on  a  regular 
basis  a  specific  amoiuit  of  dues  less  than 
$200  per  year  that  are  predetermined  by 
the  membenhip  association  and  either 
the  association  is  a  business  league, 
trade  association,  labor  organizaticm.  or 
self-regiilating  professional  association 
or  such  persons  also  have: 

(a)  A  right  to  vote  for  at  least  one 
individual  on  the  highest  governing 
body  of.  or  for  the  officen  of,  the 
membenhip  association: 


(b)  A  right  to  vote  on  policy  questions 
where  the  highest  governing  body  of  the 
membenhip  association  is  obligated  to 
abide  by  the  results  (a  binding 
referendum,  for  example,  rather  than  a 
mere  informational  survey)  or  to 
approve  or  disapprove  the  results  (a 
resolution  that  must  be  acted  upon,  for 
example); 

(c)  A  right  to  join  (not  just  the ' 
opportunity  to  be  selected  for)  a 
committee,  board,  or  section  within  the 
membenhip  association  that  can  make 
policy  recommendations  which  the 
highest  governing  body  must  approve  or 
disapprove  (a  resolution  that  must  be 
acted  upon,  for  example);  or 

(d)  A  right  to  participate  by  virtue  of 
being  selected  to  serve  on  a  commitiee. 
board,  or  section  within  the 
membenhip  association  that  can  make 
policy  recommendations  which  the 
highest  governing  body  must  approve  or 
disapprove  (a  resolution  that  must  be 
acted  upon,  for  example);  or 

(4)  Have  the  right  to  vote  for  at  least 
a  majority  of  the  individuals  on  the 
highest  governing  body. 

Ahemative  C  for  paragraph 
(b)(4)(iy)(B)(2). 

[2]  Are  required  to  pay  on  a  regular 
basis  a  specific  amount  of  annual  dues 
that  are  predetermined  by  the 
association. 

Ahematives  A  and  B  fiu'  paragraph 
(bM4)(iv)(C). 

(C)  Notwithstanding  the  requirements 
of  paragraph  (b)(4)(iv)(B)  of  this  section, 
the  Commission  may  determine,  on  a 
case  by  case  basis,  that  penons  seeking 
to  be  considered  memben  of  a 
membenhip  association  for  purposes  of 
this  section  have  a  significant 
organizational  or  financial  attachment  to 
the  association  under  circumstances 
that  do  not  precisely  meet  the 
requirements  of  the  general  rule.  For 
example,  student  inemben  who  pay  a 
lower  amount  of  dues  while  in  school 
or  long  term  dues  paying  memben  who 
qualify  for  lifetime  mendMnhip  status 
with  littie  or  no  dues  obligation  may  be 
considered  memben. 

Alternatives  A,  B  and  C  for  paragraph 
(b)(4)(iv)(D). 

(D)  In  the  case  of  a  membership 
association  which  has  a  national 
federation  structure  or  has  several 
levels,  including,  for  example,  national, 
state,  regional  and/or  local  affiliates,  a 
penon  who  qualifies  as  a  member  of 
any  entity  within  the  federation  or  of 
any  affiliate  by  meeting  the 
requirements  of  paragraphs 
(bH4)(iv)(B)(I).  [2).  (5)  or  (4)  of  this 
section  shall  also  qualify  as  a  member 
of  all  affiliates  for  purposes  of  paragraph 
(b)(4)(iv)  of  this  section.  The  facton  set 
forth  at  11  CFR  100.5(g)(4)  shall  be  used 


to  determine  whether  entities  are 
affiliated  for  purposes  of  this  paragraph. 

Alternative  B  for  paragraph 
(b)(4)(iv)(E). 

(E)  Notwithstanding  the  requirements 
of  paragraphs  (b)(4)(iv)(BKl)  through  (4) 
of  this  section,  membos  of  a  local  union 
are  considered  to  be  members  of  any 
national  or  international  union  of  which 
the  local  union  is  a  part  and  of  any 
federation  with  which  the  local, 
national,  or  international  union  is 
affiliated. 


PART  114— CORPORATE  AND  LABOR 
UNION  ACTIVITY 

3.  The  authority  citation  for  Part  114 
would  continue  to  read  as  follows: 

Aatkority:  2  U.S.C  431(8)(B),  431(g)(B). 
432. 437d(aM8).  438(aH8).  and  441b. 

4.  Section  114.1  would  be  amended 
by  revising  paragraph  114.7(e)  to  read  as 
follows: 


f  114.1 


(e)  (1)  Membership  association  i 
a  membenhip  organization,  trade 
association,  cooperative,  corporation 
without  capital  stock,  or  a  local, 
national,  or  international  labor 
organization  that 

(i)  Expressly  provides  for  "memben" 
in  its  articles  and  by-laws; 

(ii)  Expressly  solicits  memben;  and 

(iii)  Expressly  acknowledges  the 
acceptance  of  membership,  such  as  by 
sending  a  membenhip  card  or  inclusion 
on  a  membenhip  newsletter  list 

(2)  The  term  members  includes  all 
persons  who  are  currentiy  satisfying  the 
requirements  for  membenhip  in  a 
membenhip  association,  affirmatively 
accept  the  membership  association's 
invitation  to  become  a  member,  and 
either 

(i)  Have  some  significant  financial 
attachment  to  the  membenhip 
association,  such  asna  significant 
investment  or  ownenhip  stake  (but  not 
merely  the  payment  of  dues); 

Alternative  A  for  paragraphs  (eX2Xii)- 
(iv). 

(ii)  Are  required  to  pay  on  a  regular 
basis  a  specific  amount  of  dues  of  at 
least  $50  per  year  that  are 
predetermined  by  the  association; 

(iii)  Have  a  significant  organizational 
attachment  to  the  membenhip 
association.  Such  attachments  include 
the  right  to  vote  directiy  either  for  at 
least  one  member  who  has  fiill 
participatory  and  voting  rights  on  the 
highest  governing  body  of  the 
membenhip  association,  or  for  those 
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who  select  at  least  one  member  of  those 
on  the  highest  governing  body  of  the 
membership  association:  the  right  to 
MTV*  on  policy-making  boards  or  vote 
on  policy  issues  of  interest  to  the 
membership  association;  eligibility  to  be 
elected  to  governing  positions  in  the 
membership  association;  and  the 
possibility  of  disciplinary  action  against 
the  member  by  the  membership 
association;  or 

(iv)  Are  required  to  pay  on  a  naular 
basis  a  specific  amount  of  dues  of  lass 
than  S50  per  year  that  are 
predetermined  by  the  association  and 
who  have  a  lesser  organizational 
attachment  to  the  membership 
association  than  those  set  forih  in 
paragraph  (e)(2)(iii)  of  this  section,  such 
as  the  right  to  vote  on  policy  issues  of 
interest  to  the  association. 

Alternative  B  for  paragraphs  (e)(2Mii)- 
(iv). 

(U)  Are  required  to  pay  on  a  regular 
basis  a  specific  amount  of  dues  of  at 
least  $200  per  year  that  are 
predetermined  by  the  membership 
association; 

(iii)  Are  required  to  pay  on  a  regular 
basis  a  specific  amount  of  dues  less  than 
$200  par  year  tiiat  are  predetermined  by 
tha  OMawership  association  and  either 
the  association  is  a  business  league, 
trade  association,  labor  organization,  or 
self-iegulating  professional  association 
or  sura  panoDs  also  have: 

(A)  A  right  to  vote  for  at  least  one 
individual  on  the  highest  governing 
body  of,  or  for  the  officers  of.  the 
membership  association: 

(B)  A  right  to  vote  on  policy  questions 
where  the  highest  governing  body  of  the 
membership  association  is  obligated  to 
abide  by  the  results  (a  binding 
referendum,  for  example,  rather  than  a 
mere  informational  survey)  or  to 
approve  or  disapprove  the  results  (a 
resolution  that  must  be  acted  upon,  for 
example); 

(C)  A  right  to  join  (not  just  the 
opportunity  to  be  selected  for)  a 
committee,  board,  os  section  Mrithin  the 
membership  association  that  can  make 

Gilicy  recommendations  which  the 
ghest  governing  body  must  approve  or 
disapprove  (a  resolution  that  must  be 
acted  upon,  for  example);  or 

(O)  A  right  to  participate  by  virtue  of 
being  selected  to  serve  on  a  committee. 
board,  or  section  within  the 
membership  association  that  can  make 
policy  recommendations  which  the 
highest  governing  body  must  approve  or 
disapprove  (a  resolution  tiiat  must  be 
acted  upon,  for  example);  or 

(iv)  Have  the  right  to  vote  for  at  li 
a  majority  of  the  members  on  the 
highest  governing  body. 


Alternative*  A  and  B  for  paragraph 
(aM3). 

(3)  Notwithstanding  the  requirements 
of  paragraph  (eX2)  of  this  section,  the 
Commission  may  determine,  on  a  case 
by  case  basis,  that  persons  seeking  to  be 
considered  members  of  a  membecahip 
association  for  purposes  of  this  section 
have  a  significant  organizational  or 
financial  attachment  to  the  association 
under  circumstances  tiiat  do  not 
precisely  meet  the  requiremants  of  the 
general  rule.  For  example,  student 
members  who  pay  a  lower  amount  of 
dues  while  in  school  or  long  term  dues 
paying  members  who  qualify  for 
lifetime  membership  status  with  little  or 
no  dues  obligation  may  be  considered 
members. 

AJtemativeB  A.  B  and  C  for  paragraph 
(eK4). 

(4)  In  the  case  of  a  membership 
association  which  has  a  national 
federation  structure  or  has  several 
affiliated  levels,  including,  for  example, 
national,  state,  regional  and/or  local 
affiliates,  a  person  who  qualifies  as  a 
member  of  any  entity  within  the 
federation  or  of  any  affiliate  by  meeting 
the  requirements  of  paragraphs  (eK2)(i), 
(ii),  (iii)  or  (iv)  of  this  section  shall 
qualify  as  a  member  of  all  affiliates  for 
puiposes  of  paragraph  (e)(1)  of  this 
sectton.  The  factors  set  forth  at  1 1  CFR 
100.5(g)(4)  shall  be  used  to  determine 
whether  entities  are  affiliated  for 
purposes  of  this  paragraph. 

Alternative  B  for  paragraph  (e)(5). 

(5)  Notwithstanding  the  requirements 
of  paragraphs  (e)(2)(i)  through  (iv)  of 
this  section,  members  of  a  local  union 
are  considered  to  be  members  of  any 
national  or  international  union  of  wliich 
the  local  union  is  a  part  and  of  any 
fsderatioo  with  which  the  local, 
national  or  international  union  is 
affiliated. 


f  114.7    [Amended] 

5.  In  Section  114.7,  paragraph  (k) 
would  be  removed. 

I114.S    [Amandad] 

6.  In  section  114.8,  paragraph  (g) 
would  be  removed  and  reserved. 

Dated:  December  17. 1997. 
)oka  Warran  McGanr. 
Chaiiman.  Pederal  Election  Commission. 
|FR  Doc.  97-33305  Filed  12-19-97:  8:45  ami 
1 0008  srts-01-u 


DEPARTMENT  OF  TRANSPORTATION 

Fedaral  Avlatton  Administration 

14CFRPwt71 

(Alrapaoa  Ooolnl  No.  97-AOL-61] 

PropoMd  Modification  of  Clasa  D 
Alfapaoa;  Minot  AFB,  ND;  and  Class  E 
Aifspaes;  Minot,  NO 


Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 


f:  This  notice  proposes  to 
modify  Class  D  airspace  at  Minot  Air 
Force  Base  (AFB),  ND,  and  Class  E 
airspace  at  Minot,  ND.  A  review  of  the 
Instrument  Landing  System  (ILS)  1  or 
Tactical  Air  Navigation  (TACAN) 
Runway  29  Standard  Instrument 
Approach  Procedure  (SlAP),  the 
Lostrument  Landing  System/Distance 
Measuring  Equipment  (ILS/DME)  2 
Runway  29  SLAP,  the  ILS/DME  Runway 
11  SL\P,  and  the  TACAN  Runway  11 
SIAP  for  Minot  AFB  necessitates  these 
modifications.  Controlled  airspace 
extending  upward  from  the  surface, 
controlled  airspace  extending  upward 
firom  700  feet  above  ground  level  (AGL), 
and  controlled  airspace  extending 
upward  fitun  1.200  feet  AGL  is  needed 
to  contain  aircraft  executing  these 
approaches.  This  profXMal  would 
increase  the  radius  and  remove  the 
extensions  to  the  Class  D  airspace  for 
Minot  AFB,  ND,  and  would  increase  the 
radius  and  add  a  northwest  extension  to 
that  portion  of  the  Minot,  ND,  Class  E 
airspace  associated  with  Minot  AFB, 
ND. 

DATM:  Comments  must  be  received  on 
or  before  January  26, 1998. 
A00RE8SE8:  Comments:  Send  comments 
on  the  proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  g7-AGL-61,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

Docket:  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois. 

RW  RIRTHER  MFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division. 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
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tuppijomtrun  mpofmA-noH: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  sulxnitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  Uie  factual  basis 
supporting  the  views  and  sug^stions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
leguLatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statemmt  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AGL-61."  The  postcard  %vill  be  date/ 
time  stamped  and  returned  to  the 
conunenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA. 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  MitnimiriTing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

ATaUaUUfy  irfNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviadon  Administration,  Office  of 
Public  A£hirs.  Attention:  Public  Inquiry 
Center.  APA-230. 800  Independence 
Avenue.  S.W..  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  piart  71  to  modify 
Class  D  airspace  at  Minot  AFB,  ND,  and 
Class  E  airspace  at  Minot,  ND.  A  recent 
joint  FAA/ Air  Force  review  of  the    . 


controlled  airspace  for  Minot  AFB 
revealed  a  need  to  reinstate  controlled 
airspace  inadvertently  dropped  during 
the  1993  United  States  airspace 
reclassification.  This  action  was 
completed  by  Final  Rule  on  November 
5, 1997  (97-AGL-59.  62  FR  59783). 
Further  review  of  the  current  instnunent 
approach  procedures  for  Minot  AFB, 
including  the  ILS  1  or  TACAN  Rimway 
29  SL\P,  the  ILS/DME  2  Runway  29 
SIAP.  the  ILS/DME  Runway  11  SIAP, 
and  the  TACAN  Runway  11  SIAP.  has 
indicated  a  need  to  modify  the  existing 
controlled  airspace  by  increasing  the 
radius  and  removing  the  extensions  to 
the  Class  D  airspace  for  Minot  AFB.  ND, 
and  increasing  the  radius  and  adding  a 
northwest  extension  to  that  portion  of 
the  Minot,  ND,  Class  E  ainpace 
associated  with  Minot  AFB,  ND. 
Controlled  airspace  pxtendiag  upward 
from  the  surface,  controlled  airspace 
extending  upward  from  700  feet  AGL. 
and  controlled  ainpace  extending 
upward  from  1,200  feet  AGL  is  needed 
to  contain  aircraft  executing  these 
approaches.  The  areas  would  be 
depicted  on  appropriate  aeronautical 
charts.  Class  D  airspace  designations  are 
published  in  paragraph  5000,  and  Class 
E  airspace  designations  for  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005.  of  FAA 
Order  7400.gE.  dated  September  10, 
1097,  and  eCbctive  September  16. 1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  and  Class  E 
airspace  designations  listed  in  this 
document  would  be  published 
siibsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
est^lished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  role"  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Tlie  Proposed  AmmdmeBt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71-DESIGNAT10N  OF  CLASS  A. 
CLASS  B,  CLASS  C  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTMQ 
POMTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  foUows: 

AmOmttj-  *9  U.S.Q  106(g),  40103, 40113, 
40120:  E.0. 10654,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

171.1    [Amanded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997.  and  effective 
September  16, 1997,  is  amended  as 
foUovvs: 

FarapaphSOOO    doss  D  Ainpace 

AGLNDD    MiDatAFB.NDClOTrteadl 

Minot  AFB.  ND 

(UL  48»25'56'^,  long.  101*21'29'^ 
That  airspace  extending  upward  from  tlie 
surfiKx  to  and  including  4,200  fset  KfSL  and 
witliin  a  5.3-mile  radius  of  Minot  AFB.  This 
Class  D  airspace  is  efilBctive  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Aiimen.  The  eSsctive 
date  and  time  will  thereafter  be  continuously 
publisiied  in  the  Airport/Facility  Directoiy. 


ParagmfA  BOOS    Class  E  Airmoce  Areas 
Extending  Upward  From  700  Feel  or  Uore 
Above  the  Surface  of  the  Earth 


AGLNDE5    Minot,  ND  [Ktviaed] 

KGnot.AFB.ra) 

(Ut.  48'25'56'Ti,  long.  lOllVZrVf) 
Deering  TACAN 

(Lat  48»24'55"N,  long.  101»21'58'^ 
Minot  Interaational  Airport,  ND 

(Lat  4««15'34"N,  long.  101*16'52'T¥) 
Minot  VORTAC 

(Ut  WIS'37"N,  long.  101»iri4-W) 

That  airspace  extending  upward  from  700 
iset  above  the  surface  within  a  7.1 -mile 
radius  of  Minot  AFB  and  within  1.5  miles 
each  side  of  the  Deering  TACAN  29^  ndial 
extending  from  the  7.1 -mile  radius  to  9.3 
miles  north%ve8t  of  the  airport  and  that 
airspace  within  a  7.0-nule  radius  of  Minot 
International  Airport  and  within  4.8  miles 
each  side  of  the  Minot  VORTAC  138*  radial 
extending  from  the  7.0-mile  radius  to  12.1 
miles  southeast  of  tiie  VORTAC  and  that 
airspace  extending  upwrard  from  1,200  fset 
above  the  surface  Mdthin  a  47-mile  radius  of 
Minot  AFB,  excluding  the  area  north  of 
latitude  49*00'00"N. 
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I  in  Dm  PlainM.  Illinois  on  November 
I.1M7. 

I  WlMMB. 

,  Air  Traffic  Division. 
|FR  Doc  97-33282  Filwl  12-l»-«7: 8:45  un] 


DEPARTMENT  OF  TRANSPORTATION 
Federri  Aviation  Administration 
14  CFR  Part  71 

[AirspM*  Doawt  Na  07-AOL-6O) 

Propoaed  Estabiislimant  of  Ciaaa  E 
Alrapaca;  Cooperstovim,  ND 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  propoaed  rulemaking. 


r:  This  notice  propoaea  to 
establish  Class  E  airspace  at 
Cooperstown.  ND.  A  Global  Positioning 
System  (GPS)  Standard  Instniment 
Approach  Procedure  (SIAP)  to  Runway 
13  and  a  GPS  SIAP  to  Runway  31  have 
been  developed  for  Cooperstown 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  fiset 
above  ground  level  (ACL)  and 
controlled  airspace  extending  upward 
from  1.200  feut  ACL  is  needed  to 
contain  aircraft  executing  the 
approaches.  This  proposal  would  create 
controlled  airspace  both  at  Cooperstown 
Municipal  Airport  and  include 
previously  uncontrolled  airspace  naartiy 
the  airport 

DATO:  Comments  must  be  received  on 
or  before  January  23.  1908. 

ABOMMn:  Commenta:  Send  comments 
on  the  proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Asaistant  Chief  Counsel.  AGL-7.  Rules 
Doclut  No.  97-AGI^50.  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018. 

Dockat:  The  official  docket  may  be 
flBoarfBSd  in  the  Office  of  the  Assistant 
Chief  Counsel.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois.  An 
informal  docket  may  also  be  examined 
during  pormal  business  hours  at  the  Air 
Traffic  Division.  Operations  Branch. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plsines. 


ran  nmrMEn  mfomumem  oomtact: 
Michelle  M.  Behm.  Air  Traffic  Division. 
Airspace  Branch.  AGL-S20.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 


SUfPI^MCNTARY  MFOfMATION 

Comments  iBviled 

Interested  parties  are  invited  to 
participate  in  this  propoaed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
ConununlGations  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  s  salf-addresaed. 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AGL-50."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commehter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
propoaed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA, 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  %irill  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591. 
or  by  calling  (202)  267-3464. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  nuiiling 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

ThePropoaal 

The  FAA  is  considering  sn 
■Bendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at 
Cooperstown.  ND.  to  accommodate 
aircraft  executing  the  GPS  Runway  13 


and  GPS  Runway  31  SL\Ps  at 
Cooperstown  Municipal  Airport 
Controlled  airspace  extending  upward 
frt>m  700  to  1200  feet  ACL  within  a  6.3- 
mile  radius  of  Cooperstown  Municipal 
Airport,  and  controlled  airspace 
extending  upward  from  1 ,200  feet  AGL 
in  three  previously  uncontrolled  Class  G 
airspace  areas  is  needed  to  contain 
aircraft  executing  the  instrument  flight 
rules  arrival  routing  from  the  northwest 
and  southeast  and  the  proposed 
approaches.  This  proposal  would  create 
Class  E  airspace  at  Cooperstown 
Municipal  Airport  and  in  three  Class  G 
airspace  areas:  the  entire  existing  Class 
G  ainpace  area  above  Cooperstown.  ND; 
the  entire  existing  Class  G  airspace  area 
approximately  halfway  between 
Coopersto%vn.  ND,  and  Devils  Lake.  ND, 
and  which  overlies  Johnson  Lake 
National  Wildlife  Refuge,  ND;  and  that 
portion  of  the  existing  Class  G  airspace 
area  between  Cooperstown,  ND,  and 
Valley  City,  ND,  which  lies  west  of 
longitude  97*49'30"W.  The  areas  would 
be  depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  designations 
extending  upward  from  700  feet  (Mr  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E.  dated  Septemtier  10, 
1907.  and  effisctive  September  16,  1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  docimient 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
propoaed  regulation  only  involves  an  *' 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Febriiary  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subfeds  in  14  CFR  Part  71 

Airspace,  Incorporation  by  refarence. 
Navigation  (air). 

The  Prapoeed  Amenomwnt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
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Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aathority:  49  U.S.C  10e(g),  40103, 40113, 
40120;  E.O.  10854,  24  Hi  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

fTI.I    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  efiisctive 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005    Class  E  Airspace  Areas 
Exter\dit\g  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 


AGLNDES    Cooperstown.  ND  (New) 

Cooperstown  Municipal  Airport,  ND 

(L«t.  4r25'22"N,  long.  98»06'21"W) 
Devils  Lake  VORTAC 

(Ut  48»06'48"N.  long.  98'54'29'^ 
Grand  Forks  Air  Force  Base,  ND 

(Lat  47"5r40"N,  long.  97«24'04"W) 
Valley  City  Barnes  County  Munidpal 
Aiipoit,  ND 
(Lat  48'56'28"N,  long.  98"01'03"W) 
Jamestown  VOR/DME 

(Lat.  46''55'58  "N,  long.  98*40'44'^ 
That  airspace  extending  upward  from  700 
feet  above  the  surface  tvitliin  a  6.3-niile 
radius  of  the  Cooperstown  Municipal  Airport 
and  that  airspace  extending  upward  from 
1,200  feet  above  the  surface  within  an  area 
bounded  on  the  east  by  longitude 
97'49'30"W,  on  the  south  by  the  7.9-mile 
radius  of  the  Valley  City  Barnes  County 
Municipal  Airport  and  by  V2-520,  on  the 
southwest  by  the  16.5-mile  radius  of  the 
Jamestown  VOR/DME  and  on  the  west  by 
V561;  that  airs|}ace  bounded  on  the 
northwest  by  the  34-mile  arc  of  the  Grand 
Forks  Air  Force  Base,  on  the  east  by  V561, 
on  the  southwest  by  tlie  16.5-mile  radius  of 
the  Jamestown  VOR/DME  and  VI 70,  and  on 
the  west  by  V55;  and  that  airspace  bounded 
on  the  north  by  V430,  on  the  east  by  the  34- 
mile  arc  of  the  Grand  Forlu  Air  Force  Base, 
on  the  south  by  V55,  on  the  west  by  V170, 
and  on  the  northwest  by  the  22-mile  radius 
of  the  Devils  Lake  VORTAC 
•         *         •         •         * 

Issued  in  Des  Plaines,  Qlinois  on  November 
24, 1997. 

David  B.  Johnson, 

Acting  Manager.  Air  Traffic  Division. 

(FR  Doc.  97-33283  Filed  12-19-97;  8:45  am) 

SIUJNO  COOe  4«10-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parta  51  and  85 
[AMS-FRL-693»-7] 
RIN  2060-AH62 

IM  Program  Requiramant— On-Board 
Diagnoatic  Chacka;  Amendment  to  the 
Final  Rule 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
change  a  provision  of  the  federal  vehicle 
inspection  and  maintenance  (I/M)  rules 
relating  to  the  implementation  deadline 
by  which  states  are  required  to  begin 
On-Board  Diagnostic  (OBD)  checks  as  a 
routine  part  of  basic  and  enhanced  I/M 
programs.  The  current  rule  requires 
Ozone  Transport  Region  (OTR)  areas 
with  low  enhanced  programs  to 
implement  OBD  checks  by  January  1, 
1999,  and  all  other  areas  to  implement 
OBD  checlu  by  January  1. 1998.  This 
notice  proposes  to  delay  for  a  period  of 
up  to  three  years  the  required 
implementation  deadline  for  OBD  in 
those  areas.  This  proposed  amendment 
will  set  a  new  implementation  date  for 
OBD  checks  as  January  1,  2001  for  all 
areas  with  basic  and  enhanced  I/M 
programs.  During  this  time  extension 
the  Agency  will  generate,  collect  and 
analyze  the  data  necessary  to  accord 
OBD  checks  the  appropriate  level  of 
emission  reduction  credits. 
Additionally,  certain  clarifying 
amendments  are  being  proposed  to 
allow  for  updates  to  the  Code  of  Federal 
Regulations  which  are  cross-referenced 
in  the  OBD  rule. 

DATES:  Written  comments  on  this 
proposal  must  be  received  no  later  than 
January  6, 1998. 

ADDRESSES:  Materials  relevant  to  this 
proposed  rulemaking  are  contained  in 
the  Public  Docket  No.  A-94-21.  The 
docket  is  located  at  the  Air  Docket, 
Room  M-1500  (6102),  Waterside  Mall 
SW.,  Washington,  DC  20460.  The  docket 
may  be  inspected  between  8:30  a.m.  and 
12  noon  and  between  1:30  p.m.  tmtil 
5:30  p.m.  on  weekdays.  A  reasonable  fiee 
may  be  charged  for  copying  docket 
material.  The  preamble,  regulatory 
language  and  regulatory  support 
document  ard  also  available 
electroiucally  frx>m  the  EPA  internet 
Web  site.  This  service  is  free  of  charge, 
except  for  any  cost  one  may  already 
incur  for  internet  connectivity.  The 
official  Federal  Register  version  is  made 
available  on  the  day  of  publication  on 
the  primary  Web  site  listed  below.  The 


EPA  Office  of  Mobile  Sources  also 
publishes  these  notices  on  the 
secondary  Web  site  listed  below. 
http://virww.epa.gov/EPA-AIR/  (either 

select  desired  date  or  use  Search 

feature) 
http://www.epa.gov/OMSWWW/  (look 

in  What's  New  or  under  the  specific 

rulemaking  topic) 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  minor  changes  in  format, 
pagination,  etc.  may  occiir. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leila  Cook,  OfBce  of  Mobile  Sources, 
National  Vehicle  and  Fuel  Emissions 
Laboratory,  2565  Plymouth  Road,  Ann 
Arbor,  Michigan,  48105.  Telephone 
(313) 741-7820. 

SUPPLEMBfTARY  INFORMATION: 

Regulated  Entities.  Entities  potentially 
regulated  by  the  minor  amendment  to 
the  I/M  rule  are  those  which  adopt, 
approve,  or  fund  I/M  prt^rams. 
R^ulated  categories  and  entities 
include: 


Category 


lux:al  government 
State  govemment 


Federal  government 


Examples  of  regu- 
lated entities 


Local  air  quality 

agenoes. 
State  air  quality  agerv 

6es  responsible  for 

I/M  programs. 
DOT. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  of  which  EPA  is 
now  aware  that  could  potentially  be 
regulated  by  this  proposed  I/M 
amendment.  Other  tjrpes  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
organization  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  of  40  CFR  51.350  of 
the  I/M  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Summary  of  Rule 

Under  the  Qean  Air  Act  as  amended 
in  1990  (the  Act),  42  U.S.C.  7401  et 
seq..  the  U.S.  Environmental  Protection 
Agency  (EPA)  published  in  the  Federal 
Register  on  November  5. 1992  (40  CFR 
part  51,  subpart  S)  rules  relating  to 
motor  vehicle  inspection  and 
maintenance  (I/M)  programs  (hereafter 
referred  to  as  the  I/M  rule;  see  57  FR 
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52950).  SubMquent  to  that  nils,  the  EPA 
published  in  the  Federal  Ragistar  on 
August  6.  1996.  (40  CFR  parts  51  and 
-  95)  nilas  relating  to  the  implementation 
of  On-board  Diiinostic  (OBD)  checks  as 
a  routine  part  of  I/M  programs  (hereafter 
isfcnsd  to  as  the  I/M  OBD  rule:  see  61 
FR40M0). 

The  statutory  requirement  for  OBD 
checks  as  an  I/M  program  requirement 
is  found  in  sections  182(c)(3)(CXvii)  and 
202(mH3)  of  the  Act.  Section 
lB2(c)(3)(CKvii)  requires  the  inspection 
of  emission  control  diagnostic  systems. 
In  the  I/M  OBD  rule.  EPA  interpreted 
the  statutory  requirement  to  include 
OBD  checks  in  addition  to  otherwise 
required  emission  testing,  and  thus 
promulgated  a  rule  which  required  both 
tests  as  part  of  the  regular  I/M  test 
procedure.  Per  the  I/M  OBD  rule,  until 
January  1.  2000.  both  OBD  and 
evaporative  system  tests,  where 
applicable,  wan  to  be  required  on  each 
suD)act  vehicle  of  nodel  veer  1996  and 
newer.  During  this  period  vehicles 
which  hil  the  OBD  check  would  not 
automatically  fail  the  I/M  test.  Only 
aflar  January  1 ,  2000.  would  failure  of 
the  OBD  test  require  mandatory  repair 
and  retest.  The  two-year  period  froitn 
when  OBD  checks  were  to  be  started, 
until  they  could  generate  I/M  failures. 
was  to  be  a  period  during  which  the 
Agency  would  evaluate  the  relative 
emctiveness  of  OBD. 

The  Agency  believes  that  sufficient 
data  must  be  generated  on  which  to  base 
an  appropriate  level  of  emission 
reduction  credits  for  OBD.  It  would  be 
premature  at  this  time,  therefore,  to 
require  the  states  to  perform  OBD 
checks  in  addition  to  the  regular 
exhaust  and  evaporative  testing  and 
attendant  costs.  EPA  now  believes  that 
the  data  needed  must  be  generated  by  a 
separate  study  that  compares  OBD's 
emission  reduction  potential  to  the 
Federal  Test  Procedure,  the  same 
procedure  used  to  certify  all  new 
automobiles  today.  The  Agency  is 
currently  conducting  such  a  study 
which  began  October  1.  1997.  Two  years 
are  naedad  to  ensure  ample  time  for 
fleet  penatiation  of  OBD-equipped 
vehicles,  so  that  enough  vehicles  can  be 
recruited  for  the  study.  The  third  year 
will  be  needed  to  allow  sufficient  time 
to  analyze  the  data  generated  by  the 
study  and  to  davdop  and  assign 
appropriate  credits. 

Today,  EPA  is  proposing  to  amend  40 
CFR  section  51.373  to  delay  to  January 
1.  2001  the  implementation  dnadllna  for 
OBD  checks  in  OTR  low  enhanced  aieas 
and  in  all  other  areas.  While  these  dates 
were  different  in  the  I/M  OBD  rule,  i.e., 
January  1.  1999  and  January  1.  1998, 
respectively,  today's  rule  delays  both  to 


the  same  deadline  of  January  1 ,  2(X)1 . 
This  amounts  to  a  two-year  delay  for 
those  OTR  low  enhanced  areas  and  a 
three  year  delay  for  all  other  areas. 

Additionally.  EPA  is  proposing  to 
reserve  40  CFR  85.2207  (a)  and  (e) 
which  address  failure  of  the  OBD  test  as 
a  basis  for  failure  of  the  1/M  test.  EPA 
proposes  to  reserve  these  subsections 
pending  resolution  of  the  appropriate 
level  of  emission  reduction  credits  for 
OBD. 

Additionally,  certain  clarifying 
amendments  are  being  proposed  to 
allow  for  updates  to  the  Code  of  Federal 
Regulations  which  are  cross-referenced 
in  the  OBD  rule.  Part  86  of  the  CFR. 
which  includes  the  technical 
specifications  for  OBD  systems,  is 
periodically  updated  to  include  new 
requirements  for  these  systems.  The 
current  rule  requires  compliance  with 
certain  I/M  program  requirements 
pursuant  to  section  86.094-17.  As  this 
section  has  now  been  amended  to 
include  new  subsections  which  also 
apply  to  OBD  systems,  this  action 
proposes  to  amend  the  sections  of  the 
OBD  rule  where  that  subsection  is 
referenced  to  obviate  the  need  for  future 
amendments  in  this  regard.  Where 
section  86.094-17  %vas  referenced 
before,  this  action  proposes  to  amend 
such  language  to  refisr  simply  to  certain 
vehicles  writh  "certified  OBD  systems". 

The  requirement  shall  remain  that 
states  revise  their  I/M  SIPs  by  August  6. 
1998.  to  implement  OBD.  This  is  due  to 
the  Act's  requirement  in  section 
202(m)(3)  that  states  revise  their  SIPs 
within  two  years  after  promulgation  of 
the  regulations  to  provide  for  OBD 
inspectioru.  As  the  I/M  OBD  rule  was 
promulgated  on  August  6.  1990,  states 
must  adopt  rules,  by  two  years  from  that 
date,  which  require  OBD  checks.  Only 
the  date  for  the  start  of  testing  is 
proposed  for  delay  here. 

Also  unchanged,  are  the  sections  that 
allow  for  states  to  implement  OBD 
inspections  before  December  31,  1999. 
and  to  allow  failure  of  OBD  to  result  in 
failure  of  the  I/M  test,  thereby  requiririg 
repair.  Both  efforts  shall  remain 
optional  to  the  states.  States  which 
choose  to  add  OBD  checks  to  their 
regular  tailpipe  and  evaporative  tests 
should  be  sble  to  do  so  without 
regulatory  hindrance.  Those  states 
should  benefit  from  increased  consumer 
acceptance  of  the  technology  and  the 
resolution  of  implementation  problems 
commonly  associated  with  the  startup  of 
a  new  testing  technology.  However. 
states  which  choose  to  conduct  OBD 
checks,  on  vehicles  so  equipped,  before 
the  proposed  new  deadline,  cannot  earn 
emission  reduction  credits  for  doing  so 
unless  they  also  perform  the  exhaust 


and  (where  applicable)  evaporative 
tests.  Only  after  the  Agency  has 
accorded  OBD  a  defined  level  of 
emissions  reduction  credit  can  states 
potentially  drop  the  exhaust  and 
evaporative  tests  and  still  earn  emission 
reduction  credits  for  performing  OBD 
checks  on  those  vehicles.  Should  EPA 
and  states  complete  testing  and  review 
of  OBD  systems  sooner  thsua  expected, 
the  Agency  may  be  able  to  make  credits 
available  to  states  who  choose  to 
implement  OBD  I/M  checks  prior  to  the 
projposed  deadline. 

Inese proposed  amendments  are 
consistent  with  the  relevant 
requirements  of  the  Clean  Air  Act. 
These  changes  will  not  result  in  any 
change  in  health  and  environmental 
benefits.  The  only  Act-required  deadline 
with  regards  to  OBD  testing  is  that 
described  above,  such  that  states  must 
revise  their  SIPs  by  the  date  certain  and 
that  requirement  has  been  retained  in 
this  amendment.  The  Act  does  not 
include  a  specific  deadline  for 
implementation  of  OBD  testing.  EPA 
believes  it  is  reasonable  to  extend  that 
deadline  for  the  reasons  stated  above. 

EPA  here  solicits  comments  on  this 
proposaL  Anyone  wishing  to  comment 
on  the  proposal  should  do  so  at  this 
time.  Because  the  current  deadline  for 
implementation  of  OBD  is  January  1, 
1998,  and  because  time  is  needed  to 
accept  and  respond  to  conunent.  time  is 
of  the  essence  in  the  promulgation  of 
this  rule.  For  the  reasons  stated  above  it 
will  be  necessary  to  limit  the  comment 
period  for  this  proposal  to  fifteen  days. 
A  thirty  day  comment  period  would  not 
allow  the  Agency  to  promulgate  a  fiaal 
rulemaking  action  until  after  the  January 
1, 1998  deadline.  The  agency  will  make 
every  effort  to  ensure  that  this  proposed 
rule  is  distributed  by  every  available 
mechanism  so  that  concerned 
stakeholders  will  have  ample  time  to 
comment 

Administrative  Requirements 

Regulatory  Flexibility  Act 

Pursuant  to  section  BOSfb)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and,  therefore,  is  not  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  A  small  entity  may  include  a 
small  government  entity  or  jurisdiction. 
A  small  govermnent  jurisdiction  is 
defined  as  governments  of  cities, 
counties,  towns,  townships,  villages. 
school  districta,  or  special  districta.  with 
a  population  of  less  than  50,000.  This 
certification  is  based  on  the  fact  that  the 
I/M  areas  impacted  by  this  rulemaking 


do  not  meet  the  definition  of  a  small 
govenmient  jurisdiction,  that  is, 
govemmenta  of  cities,  coimties,  towns, 
townships,  villages,  school  districta,  or 
special  districta,  with  a  population  of 
less  than  50.000.  The  I/M  rule  applies 
only  to  urbanized  areas  with 
populations  in  excess  of  100.000  or 
200,000  depending  upon  location. 

Unfunded  Mandates  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
where  the  estimated  costa  to  State,  local, 
or  tribal  govenunenta.  or  to  the  private 
sector,  will  be  $100  million  or  more. 
Under  Section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  and  is 
consistent  with  statutory  requirementa. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  govemmenta  that  may  be 
significantiy  impacted  by  the  rule.  To 
the  extent  that  the  requirementa  in  this 
action  would  impose  any  mandate  at  all 
as  defined  in  Section  101  of  the 
Unfunded  Mandates  Act  upon  the  state, 
local,  or  tribal  govemmenta,  or  the 
private  sector,  as  explained  above,  this 
rule  is  not  estimated  to  impose  costa  in 
excess  of  $100  million.  Therefore,  EPA 
has  not  prepared  a  statement  with 
respect  to  budgetary  impacta. 

Paperwork  Reduction  Act 

This  regulatory  action  does  not 
contain  any  information  collection 
requirementa  requiring  approval  by  the 
office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  amendment  to  the  I/M  OBD 
rule  is  not  a  significant  regulatory  action 
under  the  terms  of  Executive  Order 
12866  and  has  been  waived  from  Office 
of  Management  and  Budget  (OMB) 
review. 

List  of  Subjects 

40  CFR  Part  51 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Carbon  monoxide, 
Intergovenunental  relations.  Lead, 
Motor  vehicle  pollution,  Nitrogen  oxide. 
Ozone,  Particulate  matter,  Reporting 
and  recordkeeping  requirements.  Sulfer 
oxides.  Volatile  organic  compounds. 


40  CFR  Part  85 

Confidential  business  information, 
Imports,  Incorporation  by  reference, 
Labeling,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirementa,  Research,  Warranties. 

Dated:  December  16, 1997. 
Carol  ML  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  parts  51  and  85  of  chapter  I 
of  tide  40  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  51— (AMENDED] 

1.  The  authority  citation  for  Part  51 
continues  to  read  as  follows: 

Aiidicvttr.  42  U.S.a  7401-7671q. 

2.  Section  51.351  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

151.361    Enhanced  VM  partormanoa 
standard. 


(c)  On-Board  Diagnostics  (OBD).  The 
performance  standard  shall  include 
inspection  of  all  1996  and  later  light- 
duty  vehicles  and  light-duty  trucks 
equipped  with  certified  on-board 
diagnostic  systems,  and  repair  of 
malfunctions  or  system  deterioration 
identified  by  or  affecting  OBD  systems 
as  specified  in  §  51.357. 

•  •        •        •        • 

3.  Section  51.352  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

151.352    Basic  Ml  parfonnanca  standard. 

•  •        •        •        • 

(c)  On-Board  Diagnostics  (OBD).  The 
performance  standard  shall  include 
inspection  of  all  1996  and  later  light- 
duty  vehicles  and  light-duty  trucks 
equipped  with  certified  on-board 
diagnostic  systems,  and  repair  of 
malfunctions  or  system  deterioration 
identified  by  or  affecting  OBD  systems 
as  specified  in  §  51.357. 

•  *        •        •        • 

4.  Section  51.373  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

f  51.373   tmplamantatlen  daadllnaa. 

•  •        •        •        • 

(g)  On-Board  Diagnostic  checks  shall 
be  implemented  in  all  basic,  low 
enhanced  and  high  enhanced  areas  as 
part  of  the  1/M  program  by  January  1, 
2001. 

PART85-[AMENDECyi 

5.  The  authority  citation  for  Part  85 
continues  to  read  as  follows: 

Antbority.  42  U.S.C  7401-7671q. 


6.  Sectton  85.2207  is  amended  by 
removing  and  reserving  paragraphs  (a) 
and  (e). 

7.  Section  85.2231  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

186.2231    On-lioard  diagnoeticlsat 
aqulpinant  raquii  amenta. 

(b)  The  test  system  shall  be  capable  of 
communicating  with  the  standard  data 
link  connector  of  vehicles  with  certified 
OBD  systems. 

•        •        •        •        • 

(FR  Doc.  97-33315  Filed  12-l»-e7:  6:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[Region  2  Dodcet  Na  NY  26-2-17«b.  FRL- 
5936-7] 

Dvlarminatton  of  AttalnnMnt  of  ttie 
One-Hour  Ozone  Standard  for  the 
Poughkeepslo,  New  York 
Nonattainment  Area  and  Determination 
Regarding  ApplicaliUlty  of  Certain 
Reeeonable  Further  Progrees  and 
Attainment  Demonatralion 
Requirements 

agency:  Enviromnental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  find  that 
the  Poughkeepsie  ozone  nonattainment 
area  in  New  York  has  attained  the  one- 
hour  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone  and  that 
certain  reasonable  further  progress  and 
attaiiunent  demonstration  requirementa. 
along  with  certain  related  requirementa 
of  Part  D  of  Tide  I  of  Uie  Qean  Air  Act 
are  not  applicable  for  as  long  as  the  area 
cor  tinues  to  attain  the  one-hour  ozone 
standard.  In  the  Final  Rules  section  of 
this  Federal  Register,  EPA  is  making 
these  determinations  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  activity  and 
anticipates  no  adverse  commenta.  A 
detailed  rationale  for  this  activity  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  commenta  are  received  in 
response  to  that  direct  final  rule  no 
furthor  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  commenta,  the  direct 
final  nde  will  be  withdrawn  and  all 
public  conmiente  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  dociunent  Any  parties 
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interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

OATM:  Comments  must  be  received  on 
or  before  January  21 .  1998. 

AODAESSCS:  All  comments  should  be 

1  to  Ronald  Borsellino.  Chief,  Air 
I  Branch.  Environmental 
Protection  Agency,  Region  2,  290 
Broadway.  New  York.  NY  10007-1866. 
Copies  of  the  air  quality  data  cited  in 
the  notice  are  available  for  inspection 
during  normal  business  hours  at: 
Environmental  Protection  Agency. 
Region  2  onice.  Air  Programs  Branch, 
290  Broadway,  25th  Floor.  New  York. 
New  York  10007-1886. 

ran  nmTHER  mfomiatkm  contact: 

Robert  F.  Kelly,  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  2.  at  the  above  address.  Phone: 
212-637-4249. 

mtPPtOtEUXMr  MFOMfUTKM:  For 
additional  information,  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Ragialer. 

DatMl:  DaoamlMr  4. 1907. 
limiliMj  filMijaiil. 
Acting  Regional  Adminittmtor,  Region  2. 
[PR  Doc.  97-33079  Filed  12-19-97:  B:45  ami 


DEPARTMENT  OF  COMMERCE 

Nntionni  Ooannic  wid  Atrnonptwrtc 
Administration 

50  CFR  Pwts  MO  Mid  648 
n.0. 12(M7A] 

MnQnusofvStovwia  Act  Proviwonsj 
Qsnaral  Provtsk>n«  for  Dofnastic 
FWMrtos;  AppHcationa  for 
ExparliiMntai  FisMng  Parmits  (EFPs) 

AOBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  experimental 

fishery  propoaala;  request  for  comments. 


NMFS  issues  this  notice  to 
announce  that  the  Administrator, 
Northeast  Region,  NMFS  (Regional 
Administrator),  is  considering  approval 
of  an  experimental  fishing  proposal  that 
would  permit  vessels  to  conduct 
operations  otherwise  restricted  by 
regulations  governing  the  Fisheries  of 
the  Northeastern  United  States.  The 
experimental  fishery  would  involve 
fishing  for,  retention,  and  limited 
landing  of  dogfish  using  gillnets  in  the 
Nantucket  Shoal  Dogfish  Exemption 
Area.  Regulations  under  the  Magnuson- 
Stevens  Act  Provisions  require 
publication  of  this  notice  to  provide 
interested  parties  the  opportiuiity  to 
comment  on  the  propoaed  experimental 
fisheries. 

DATES:  Comments  must  be  received  by 
January  6, 1998. 

AD0WCT8C1.  Comments  should  be  sent  to 
Andrew  A.  Rosenberg.  Ph.D.,  Regional 
Administrator.  NMFS,  Northeast 
Regional  Office.  1  Blackburn  Drive. 


Gloucester,  MA  01930.  Mark  on  the 
outside  of  the  envelope  "Comments  on 
Proposed  Experimental  Fisheries." 
FOR  FUFtTHER  MF0RMAT10N  CONTACT: 
Mary  M.  Tokarcik,  Fishery  Management 
Specialist.  978-281-9326. 
SUPPI-EIIENTARY  mFOnNATION:  The  New 
England  Fisheries  Management  Council 
requested  an  experiment  to  fish  for 
dogfish  using  gillnets  in  the  Nantucket 
Shoal  Dogfish  Exemption  Area.  An 
application  for  an  experimental  fishing 
permit  (EFP)  was  received  by  the 
Regional  Administrator  on  November  6. 
1997. 

Fishing  woOld  be  conducted  in  the 
Nantucket  Shoal  Dogfish  Exemption 
Area,  as  described  in  §  648.80(aK9).  This 
exemption  area  currenUy  allows  for  the 
harvest  of  dogfish  using  6-inch  (15.24- 
cm)  minimum  mesh  trawl  gear  from 
June  1  through  October  15.  The 
experimental  fishing  activity  would  be 
conducted  by  vessels  using  6-inch 
(15.24-cm)  minimum  mesh  gillnet  gear. 
A  maximum  of  15  vessels  would 
participate  in  the  fishery  for  the  season 
May  1  through  November  30. 
Participants  would  be  limited  to  60  nets, 
no  oventight  sets  of  gear,  and  no 
simultaneous  fishing  for  regulated  New 
England  groundfish.  EFPs  would  be 
issued  to  participating  vessels  to  exempt 
them  from  the  gear  and  days-at-sea 
restrictions  of  the  Northeast 
Multispecies  Fishery  Management  Plan. 

Aothority:  16  U.S.C  1801  et  seq. 

Dated:  Decambw  15. 1097. 
Gary  C  Mattock. 

Director.  Office  of  Sustainable  Fitheriet, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-33301  Filed  12-19-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mles  that  are  applicabte  to  ttte 
put)tic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agericy  decisions  and 
ruKngs,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documanta  appearing  in  this 


DEPARTMEHT  OF  AGRICULTURE 

AgricuNitfal  Marfcating  Sarvica 

[DociBBlNo.CN-W-001] 

Nolleaof  Raouaat  for  Exfanaion  and 
Ravlalon  of  a  Currantlv  Aianriiiail 
Information  Coilaction 

AOENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Notice  and  request  for 
comments. 


In  accordance  with  the 
Paperworic  Reduction  Act  of  1905  (44 
U.S.C  Chapter  35).  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  for 
Cotton  Claasification  and  Market  Ne%vs 
Service. 

DATES:  CoDunents  on  this  notice  must  be 
received  on  or  before  February  20, 1998 
to  be  assiued  of  consideration. 
AOOmONAL  MFORMATION  OR  00MMENT8: 
Contact  Ronald  K.  Cole,  U.S. 
Department  of  Agriculture,  Agricultural 
Marketing  Service,  Cotton  Progranis. 
Market  News  Branch,  3275  Appling 
Road,  Memphis,  Tennessee,  38133; 
(901)  384-3016  telephone  and  (901) 
384-3036  Cax. 

SUPPLEMENTARY  MFORMATION: 

Title:  Cotton  Classification  and 
Market  News  Service. 

OMB  Number:  0581-0009. 

Expiration  Date  of  Approval:  06/30/ 
98. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  Cotton  Classification 
and  Market  News  Service  program 
provides  maricet  information  on  Cotton 
prices,  qiulity,  stocks,  demand  and 
supply  to  growers,  giimers,  merchan- 
dises, textile  miUs  and  the  public  for 
their  use  in  making  sound  business 


decisions.  The  Cotton  Statistics  and 
Estimates  Act,  7  U.S.C.  471-476. 
authorizes  and  directs  the  Secretary  of 
Agriculture  to:  (a)  Collect  and  pubUsh 
annually,  statistiqs  or  estimates 
concerning  the  grades  and  staple  lengths 
of  stocks  of  cotton,  known  as  the 
carryover,  on  hand  on  the  Ist  of  August 
each  year  in  warehouses  and  other 
establishments  of  every  character  in  the 
continental  U.S..  and  following  such 
publication  each  year,  to  publish  at 
intervals,  in  his/her  discretion,  his/her 
estimate  of  the  grades  and  staple  length 
of  cotton  of  the  then  current  crop  (7 
U.S.C.  471):  (b)  Collect,  authenticate, 
publish  and  distribute  by  telegraph, 
radfo.  mail,  or  otherwise,  timely 
information  of  the  market  supply, 
demand,  location,  and  market  prices  of 
cotton  (7  U.S.C.  473b).  The  Agricultural 
Mariceting  Act  of  1946.  7  U.S.C.  1621- 
1627.  authorizes  and  directs  the 
Secretary  of  Agriculture  to  collect  and 
disseminate  marinating  information, 
including  adequate  outlook  information 
on  a  market-area  basis,  for  the  purpose 
of  anticipating  and  meeting  consumer 
requirements,  aiding  in  the  mainte- 
nance of  form  income,  and  bringing 
about  a  balance  between  production  and 
utilization  of  a^cultural  products. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act  and  to  provide  the  cotton  industry 
the  type  of  information  they  need  to 
make  sound  business  decisions.  The 
information  collected  is  the  minimum 
required.  Information  is  requested  from 
growers,  cooperatives,  merchants, 
manufocturers,  and  other  government 
agencies.  This  includes  information  on 
cotton,  cottonseed  and  cotton  linters. 

The  information  collected  is  used 
only  by  authorized  employees  of  the 
USDA,  AMS.  The  Cotton  Industry  is  the 
primary  user  of  the  compiled 
information  and  AMS  and  other 
government  agencies  are  secondary 
users. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .0902  hours  per 
response  (218  hours  divided  by  2.217 
responses). 

Respondents:  Cotton  Merchandisers, 
Textile  Mills,  Ginners. 

Estimated  Number  of  Respondents: 
495. 

Estimated  Number  of  Responses  per 
Respondent:  4.883  (2,417  responses 
divided  by  495  respondents). 


Estimated  Total  Annual  Burden  on 
Respondents:  218  hours. 

Comments  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propoaed  collection  of  information 
including  the  validity  of  the 
methodology  and  assimiptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  ot 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Ronald  K. 
Cole.  U.S.  Department  of  Agriculture. 
Agricultural  MarifLeting  Service.  Cotton 
Programs,  Maricet  News  Branch,  3275 
Appling  Road.  Memphis.  Teimessee. 
38133.  All  comments  received  will  be 
available  for  public  inspection  during 
regular  business  hoiirs  at  the  same 
address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  December  16. 1997. 
MaiyE.  Atienxa, 

Deputy  Administratm;  Cotton  Programs. 
[FR  Doc.  97-33290  Filed  12-19-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

riMMiaialliia  State  Raaaareh. 
Education,  and  Exiansion  Sarvica 

Foreatry  Raaaareh  Advisory  Council 

AOENCY:  Cooperative  State  Research, 

Education,  and  Extension  Service. 

USDA. 

ACTION:  Notice  of  meeting. 


According  to  the  Federal 
Advisory  Committee  Act  of  October  6. 
1972.  (Pub.  L.  92-463,  86  Stat.  770-776) 
the  United  States  Department  of 
Agriculture  announces  a  meeting  of  the 
Forestry  Research  Advisory  Council. 
DATES:  Januaiy  12-13. 1998. 8:00  a.m.- 
5:00  pjn. 

PLACE:  ANA  Hotel,  2401  M  Street,  NW. 
Washington.  D.C. 
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TVPf  OF  MEETWQ:  Open  to  the  public.  , 
Penosu  may  participate  in  the  meeting 
if  time  Hid  space  permit. 
COMMNTS:  The  public  may  flle  written 
comments  before  or  after  the  meeting  by 
contacting  the  person  below. 
PUflPOK:  The  Council  agenda  will 
include:  Discussion  of  implications  of 
new  Reaaarch  and  Edacation  Title  of 
Farm  Bill:  Government  Performance  and 
Results  Act:  science  planning  as  it 
lelalae  to  Ibreatry  and  natural  resources: 
review  of  the  Cooperative  Forestry 
Research  Program  (Mclntire-Stennia); 
and  other  current  research  issues. 
FCM  MFOMfUTKM  CONTACT:  Dr.  Ralph  A. 
Otto.  Natural  Resources  and 
Environment,  Aerospace  Center,  Suite 
816.  Stop  2210,  WaaliiDgton.  O.C. 
20250-2210:  Telephone  (202)  401-4555. 

Done  si  Washington.  DC.  this  lAth  day  of 
DKsraber  1M7. 


r  Adirinittrator.  Cooperative  Stale 
arch.  Education,  and  Extention  Service. 
(PR  Doc.  97-33339  Piled  12-19-97:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

North  Forte  8L  Joe  River  Project;  kteho 
Panhandle  National  Forests,  Shoshone 
County.  Idaho 

AQCNCV:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


r:  The  St.  Joe  Ranger  District  of 
the  Idaho  Panhandle  National  Forest. 
USDA  Forest  Service  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  disclose  the  environmental  effects  of 
vegetation,  road  and  trail,  and 
watershed  restoration  activities  on 
National  Forest  lands  within  the  North 
Fork  St.  |oe  River  drainage.  The  profect 
area  is  located  immediately  north  of  the 
town  of  Avery.  Idaho.  Based  on  an  Inter- 
disciplinary assessment  of  resource 
conditions  within  the  area,  the  purpose 
and  need  for  this  proposal  is 
summarized  as: 

1.  Maintain  or  improve  long  term 
water  quality  within  the  project  area. 
Where  water  quality  is  currently 
limited,  work  towards  restoring 
properly  functioning  hydrologic 
condition.  2.  Maintain  or  improve 
habitat  for  native  Tish.  3.  Maintain  or 
doveiop  habitat  conditions  (including 
loraet  structure,  habitat  connectivity, 
security  habitat  and  limited  road 
densities)  to  contribute  to  the 
conservation  of  forest  dwelling  species. 
4.  Forest  structure:  Where  conditions 


permit,  maintain  or  begin  restoration  of 
large  diameter  trees  and  forest  structures 
once  more  common  within  the  North 
Fork  St.  joe  area.  5.  Forest  composition: 
Where  conditions  permit,  maintain  or 
begin  restoration  of  large,  potentially 
long  lived  serai  species  (western  white 
pine,  western  larch,  pooderosa  pine, 
white  beik  pine)  which  once  dominated 
the  forested  landscape  of  the  St.  Joe 
River  basin.  6.  Promote  fire  use  and 
control  strategies  for  safety  and 
efficiency  of  suppression  and  protection 
and  maintenance  of  resource  values. 
Trend  toward  allowing  fire  to  play  its 
natural  role  as  a  forest  disturtMnce 
mechanism.  Reduce  the  risk  of  very 
large  stand  replacing  fires  through 
vegetation  management  and  restore 
beneficial  fire  erocts.  7.  Maintain  or 
improve  the  unique  and  diverse 
recreational  opportunities  available 
within  the  area.  Provide  dispersed  and 
developed  campsites  for  the  increasing 
recreational  use.  Mitigate,  where 
feasible  and  necessary,  effects  of  the 
increasing  recreational  use  and 
supporting  infrastructure  (trails, 
campsites,  access  routes)  on  other 
resource  values.  8.  Reduce  the  risk  of 
blending  genetic  material  from  the 
poorly  adapted,  non-local  pondarosa 
pine  trees  planted  earlier  this  century 
with  that  of  the  native  ponderosa  pine. 
Replace  the  poorly  adapted  trees  with 
more  sustainable  native  species.  9. 
Timber  harvest,  when  feasible  and  cost 
effective,  will  be  used  when  it  can  help 
achieve  the  other  landscape  objectives 
so  as  to  also  contribute  wood  to  the 
local  timber  supply.  In  as  much  as  it  is 
compadble  with  other  objectives, 
harvest  activities  will  maintain  or 
improve  the  long  term  growth  and 
production  of  commercially  valuable 
wood  products  from  the  sites. 
DATES:  Comments  should  be  postmarked 
on  or  before  January  21, 1998.  Please 
include  your  name  and  address  and  the 
name  of  the  project  you  are  commenting 
on. 

AOORESSES:  Submit  written  commenU 
and  suggestions  on  the  proposed 
management  activities  or  requests  to  be 
placed  on  project  mailing  list  to  Brad 
Gilbert,  District  Ranger,  SL  Joe  Ranger 
District,  P.O.  Box  407,  SL  Maries,  ID 
83861.  Brad  Gilbert  is  the  Responsible 
Official. 

POM  PUmHER  MPOfMATKM  CONTACT:  Pete 
2Ummerman.  Project  Team  Leeder,  St. 
Joe  Ranger  District.  (208)  24S-2531. 
Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 


Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  [>erson 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (POIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  moy  be  granted  in  only 
very  limited  circumstances,  such  as  to 
protect  trade  secrets.  The  Forest  Service 
will  inform  the  requester  of  the  agency's 
decision  regarding  the  request  for 
confidentiality,  and  where  the  request  is 
denied,  the  agency  will  return  the 
submission  and  notify  the  requester  that 
the  conmients  may  be  resubmitted  with 
or  without  name  and  address  within  10 
days. 

SUPPLBUBTTARY  MFORftUTION:  The 

decision  area  contains  approximately 
75,000  acres  tvithin  the  Idaho 
Panhandle  National  Forests  in  Shoshone 
County,  Idaho.  All  the  proposed  projects 
would  occur  on  National  Forest  lands  in 
the  N.  Fork  St.  Joe  River  drainage 
immediately  north  of  Avery,  Idaho.  The 
legal  location  of  the  decision  area  is  as 
follows:  all  or  portions  of 

Townslxip  45  North,  Ranga  5  East;  Township 

45  North.  Range  6  East: 

Township  46  North.  Range  5  East;  Township 

46  North.  Range  6  East: 

Township  46  North.  Range  7  East;  Township 

47  North.  Range  5  East: 

Tovimship  47  North,  Range  6  East;  Towmstiip 
47  North,  Range  7  East: 

The  proposed  action  is  designed  to 
achieve  the  purpose  and  need  for  action 
as  described  above.  The  proposed 
activities  would  be  initiated  over  the 
next  ten  years.  While  many  of  the 
proposed  management  activities  may 
work  towards  achieving  more  than  one 
of  the  project  objectives,  they  have  been 
grouped  bere  into  four  basic  categories 
to  simplify  the  description. 

Vegetation 

The  St.  Joe  District  proposes  to  use 
prescribed  fire,  timber  harvest,  planting, 
and  other  methods  to  achieve  the 
desired  vegetation  conditions  described 
above  in  the  purpose  and  need. 
Proposed  individual  treatments  by 
method  are  as  follows  (please  note  that 
acreage  values  are  gross  and  would 
generally  include  10  to  25  percent 
untreated  area  within  the  sross  area). 

Prescribed  burning  would  be  the 
primary  treatment  on  approximately 
3,4Z0  acres.  (1)  Approximately  310  acres 
of  decadent  shrubfields  within  primary 
big  game  winter  range  would  be  burned 
to  stimulate  fresh  browse  production. 
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(2)  Approximately  2720  acres  would  be 
biuned  to  reintroduce  the  beneficial 
effiacts  of  fire  into  this  ecosystem, 
reduce  fiiel  loads,  and  create  fuel  breaks 
to  reduce  the  risk  of  larger,  more 
destructive  conflagrations  within  the 
landscape.  About  1,140  of  these  acres 
consist  of  decadent  shrubfields  outside 
of  primary  big  game  winter  range. 
Another  740  acres  consist  of  subalpine 
belds  along  the  northern  divide  where 
conifers  have  begim  encroaching  after 
seventy  plus  years  of  successful  fire 
suppression.  The  remaining  840  acres 
consist  of  lodge-pole  pine  stands  within 
the  unroaded  portions  of  the  North  Foric 
St  Joe  River  landscape.  (3) 
Approximately  270  acres  of  poorly 
aoapted  ponderosa  pine  planted  early  in 
this  century  would  be  burned  to  kill 
these  "off-site"  trees.  The  purpose  is  to 
prevent  these  trees  from  cross 
pollinating  with  the  native  ponderosa 
pine  (genetic  contamination).  These 
acres  would  be  replanted  with  better 
adapted  local  »tock.  of  ponden>sa  pine, 
western  white  pine,  and/or  western 
larch.  An  additional  970  acres  of  similar 
non-local  ponderosa  pine  would  be 
treated  in  this  manner  if  the  trees  prove 
uneconomical  to  harvest  prior  to 
burning  (see  harvest  of  non-local 
ponderosa  pine  below).  (4) 
Approximately  34  acres  in  and  aroimd 
wnite  bark  pine  stands  would  be  burned 
and/or  treated  mechanically  to  limit 
encroachment  by  other  tree  species  and 
facilitate  natural  and  planted 
regeneration. 
Timber  harvest,  in  combination  %vith 

Erescribed  fire  and  tree  planting,  would 
a  the  primary  treetment  on 
approximately  2.580  acres.  (1) 
Ri^neration  harvest  treatments  (harvest 
methods  designed  to  establish  a  new 
stand  of  more  desirable  tree  species) 
would  occtir  on  approximately  2.030 
acres.  Prescribed  fire  would  be  used  to 
reduce  fuels  and  prepare  the  sites  for 
planting.  About  1,060  of  these  acres 
consist  primarily  of  lodgepole  pine,  a 
short  lived  serai  tree  specie.  The 
remaining  970  acres  consist  of  poorly 
adapted  ponderosa  pine  planted  early  in 
this  century.  The  purpose  of  removing 
these  ponderosa  pine  is  to  prevent  these 
trees  from  cross  pollinating  with  the 
better  adapted  native  ponderosa  pine 
(genetic  contamination).  As  noted 
above;  if  any  or  all  of  these  "off-site" 
ponderosa  pine  stands  prove 
uneconomical  to  harvest  (they  occur 
piimarily  in  unroaded  areas  and  would 
require  the  more  expensive  helicopter 
logging)  they  would  still  be  burned  to 
kill  the  trees  prior  to  planting  to  better 
adapted  species. 

(2)  Commercial  thinning  (harvesting 
excess  and  less  desirable  trees  from  a 


stand  to  provide  more  growing  room  for 
the  remaining  trees)  would  occur  on 
approximately  550  acres. 

AcceM 

The  St.  Joe  District  proposes  to 
manage  the  transportation  network 
(roads  and  trails)  in  the  following  ways: 
(1)  Maintain  existing  access  (motorized 
and  non-motorized)  on  approximately 
145  miles  of  road  and  72  miles  of  trail 
within  the  area.  (2)  Approximately  5.7 
miles  of  new  road  would  be  constructed 
to  provide  access  for  timber  harvest 
activities  noted  above.  All  but  0.3  miles 
of  these  new  roads  would  be  either 
obliterated  or  stabilized  for  long  term 
storage  follo%iring  use.  The  0.3  miles  that 
would  be  kept  drivable  would  provide 
new  access  for  an  existing  mining  claim, 
thereby  allowing  obliteration  of  an 
additional  mile  of  existing  nxui 
currentiy  accessing  the  claim.  (3) 
Approximately  36  miles  of  existing  road 
would  be  eithOT  obliterated  or  stabilized 
for  long  term  storage.  (4)  Approximately 
1  mile  of  new  trail  would  be  constructed 
to  replace  trail  access  currently  served 
by  one  of  these  roads  which  are 
proposed  to  be  obliterated. 


Recreation 


.J 


The  St  Joe  District  proposes  to  make 
improvements  to  sevcnel  campsites  as 
follows:  (1)  Additional  campsites  and 
facilities  would  be  constructed  at  the 
Squaw  Creek  Campground.  (2)  Several 
dispersed  camp  sites  would  be 
hardened  within  the  Loop  Creek 
meadows  and  toilet  facilities  added  to 
protect  adjacent  resources. 

Aquatic  Restoration 

The  St  Joe  District  proposes  the 
following  aquatic  restoration  activities 
in  addition  to  those  identified  above 
(e.g.  road  stabilization,  etc.).  (1) 
Complete  exploratory  core  drilling  on 
three  old  railroad  grade  through-fills  to 
determine  and  evaluate  their  condition 
and  structural  integrity.  Based  on  the 
result,  develop  an  action  plan  to 
mitigate  potential  risks.  (2)  Plant  trees 
within  140  acres  of  riparian  areas 
ad)acent  to  the  North  Fork  St  Joe  River 
and  Clear  Creek.  (3)  Develop  and 
implement  a  stream  restoration  plan  for 
Loop  Creek  downstream  from  the  mouth 
of  Moss  Creek.  (4)  Construct  baffles  to 
facilitate  fish  passage  through  the  Loop 
Creek  water  bypass  tunnel. 


Preliminary] 

We  expect  issues  and  concerns  with 
this  project  to  include  the  effiects  on 
wildlife,  fish,  water  quality,  roadless, 
visual  quality/aesthetics  and  recreation 
as  well  as  the  effects  of  road 
construction,  clearcutting,  size  of 


opening,  and  economic  feasibility. 
Final  issues  will  be  developed  and 
analyzed  based  on  your  comments  and 
the  interdisciplinary  team's  analysis  of 
potential  effects  of  tiie  proposed  action 
on  the  various  resotirce  values.  These 
issues  will  be  used  to  develop 
alternatives  to  the  proposed  action  and 
guide  the  type  and  detail  of  analysis 
conducted. 

Additionally,  some  of  the  violation 
treatment  may  result  in  openings  of  over 
60  acres.  While  we  would  like 
comments  that  would  affect  alternatives 
early,  comments  on  the  size  of  openings 
and  their  effects  will  be  accepted  for60 
days  after  publication  of  this  notice. 
This  60  day  public  review  period  and 
approval  of  the  Regional  Forester  for 
exceeding  the  40  acre  limitation  for 
regeneration  harvest  would  be  required 
prior  to  the  signing  of  the  Record  of 
Decision. 

The  Forest  Service  will  consider  a 
range  of  alternatives  to  this  proposed 
action.  One  of  these  will  be  the  "No 
Action"  alternative.  Additional 
alternatives  will  examine  varying  levels 
and  locations  for  the  proposed  activities 
to  achieve  the  proposal's  purpose,  as 
well  as  to  respond  to  the  issues  and 
other  resource  values. 

Public  participation  is  an  important 
part  of  the  analysis  and  will  play  an 
important  role  in  developing  the 
alternatives.  The  mailing  list  for  public 
scoping  will  be  developed  from 
responses  to  this  NOI  and  responses  to 
the  Forest's  "Quarterly  Schedule  of 
Proposed  Actions."  In  addition,  the 
public  is  encouraged  to  visit  with  Forest 
Service  officials  during  the  analjrsis  and 
prior  to  the  decision.  "Hie  Forest  Service 
will  also  be  seeking  information, 
comments,  and  assistance  from  Federal. 
State,  and  local  agencies  and  other 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
proposed  actions.  Comments  from  the 
public  and  other  agencies  will  be  used 
in  preparation  of  the  Draft  EIS. 

The  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmentel  Protection  Agency 
(EPA)  and  available  for  public  review  in 
March  1998.  The  final  environmental 
impact  stetement  is  expected  to  be 
completed  in  May  1998. 

The  conunent  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First. 
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FacMyNo..  nam*,  and  loca- 


PA-1».  Troy 


reviewen  of  draft  environiiMntal  impact 
atatamanta  must  structura  their 
paftlcipatfoii  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  «derts  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  533  (1978).  Also, 
environmental  objections  that  could  be 
laiaad  at  the  draft  environmental 
■Wwnwit  stage  but  that  are  not  raised 
until  after  completion  of  the  ftnal 
environmental  statement  ouy  be  waived 
or  dismissed  by  the  courts.  City  of 
Angoon  v.  Model.  803  F  2d  1016.  1022 
(9th  Cir.  1986)  and  Witconsin  HeritageM. 
Inc.  V.  Harria.  490  F.  Supp.  1334. 1338 
(ED.  Wis.  1980).  Because  of  thaae  court 
rulings,  it  is  very  important  that  tboie 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
i  leapond  to  them  in  Oie  final 
sntal  impact  itateroent. 

To  aaaist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concern  on  the  propoeed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviews  may  wish  to 
refar  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  United  States  Department  of 
Agriculture  (USDA)  prohibits 
discrimination  in  its  programs  on  the 
besis  of  race,  color,  national  origin,  sex. 
religion,  age,  disability,  political  beliefs, 
and  marital  or  familial  status.  (Not  all 
prohibited  bases  apply  to  all  programs.) 
Persons  with  disabilities  who  require 
alternatives  means  of  communication  of 
program  information  (braille,  large 
print,  audiotape,  etc.)  should  contact 
USDA's  TARGET  Center  ad  (202)  720- 
2600  (voice  and  TDD). 

To  file  a  complaint,  write  the 
Secretary  of  Agriculture,  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250.  or  call  1-800-245-6340 
(voice)  or  202-720-1127  (TDD).  USDA 
taan  equal  employment  opportunity 
tmpioym. 


11. 1M7. 


Deputy  District  Ranger. 

fFR  Doc.  07-33344  FiM  12-10-07:  8:45  sm| 
coca  Mt»-1t-M 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection.  Packsrs  and 
Stockyards  Administratktn 

Posting  of  Stockyards 

Pursuant  to  the  authority  provided 
under  Section  302  of  the  Packers  and 
Stoclcyards  Act  (7  U.S.C  202),  it  was 
ascertained  that  the  liveatoclL  market 
named  below  is  a  stockyard  as  defined 
by  Section  302  (a).  Notice  was  given  to 
the  stockyard  owner  and  to  the  public 
as  required  by  Section  302  (b),  by 
posting  notices  at  the  stodnrard  on  the 
date  specified  below,  that  the  stockyard 
is  subject  to  the  provisions  of  the 
Packers  and  Stockyards  Act.  1921,  m 
amended  (7  U.S.C.  181  et  eeq.). 


I  of  stockyard 


Troy. 


Osleolpoel- 


September  17, 
1907. 


Dons  at  Wsshington.  D.C  this  12th  day  of 
DwMBberl007. 
DmiM  L.  Van  AdarM. 

Director.  Livettodc  h4aiketing  DMMion, 
Packert  and  Stockyards  Prograau. 

(FR  Doc  07-33331  Filed  12-10-97: 8:45  ami 


DEPARTMENT  OF  COMMERCE 

International  Trade  AdmlntstrstkMi 
(A-68»-«a4 

canam  corroaion  nsaisiBin  uanxm 
StasI  Flat  Producta  From  Japan:  Final 
Raaulta  of  Changad  CIrcumatancaa 
Antldumpkig  Duty  Adminiatrathra 
Raviawr,  and  RavocaMon  In  Part  of 
Antidumping  Duty  Order 

MBtcy:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice  of  final  reaidts  of 
changed  circumstances  antidumping 
duty  administrative  review,  and 
revocation  in  part  of  antidumping  duty 
order. 


:  On  November  10. 1907.  the 
Department  of  Conunerce  (the 
Department)  published  a  notice  of 
initiation  of  a  changed  circumstances 
antidumping  duty  administrative  review 
and  preliminary  results  of  review  with 
intent  to  revoke,  in  part,  the 


antidumping  duty  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Japan.  We  are  now 
revoking  this  order  in  part,  with  respect 
to  corrosion-resistant  steel  flat  products 
with  certain  dimensions  and  coatings, 
based  on  the  fact  that  domestic  paMm 
have  expressed  no  interest  in  the 
importation  or  sale  of  this  product, 
imported  from  Japan. 
EFFECTIVE  DATE:  December  22, 1997. 
FOR  FURTHER  MFORMATKM  COffTACT: 
Gideon  Katz  or  Maureen  Flannery,  AD/ 
CVD  Enforcement.  Office  9,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington.  D.C.  20230; 
telephone  (202)  482-5255  and  (202) 
482-3020.  respectively. 

The  Applicable  Statute  and 
Regulations:  Unless  otherwise 
indicated,  all  citations  to  the  statute  are 
references  to  the  provisions  effective 
January  1, 1995,  the  efEactive  date  of  the 
amendments  made  to  the  Tariff  Act  of 
1930  (the  Act)  by  the  Uruguay  Round 
Agreements  Act  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
cunent  regulations,  as  codified  at  19 
CFR  by  Part  351, 62  FR  27295  (May  19. 
1997). 

•UPPLEMDITARY  MFORMATKM: 

Background 

On  September  19, 1997,  Sudo 
Corporation  (Sudo)  requested  that  the 
Department  conduct  a  changed 
circumstances  administrative  review  to 
determine  whether  to  partially  revoke 
the  order  with  regard  to  imports  of 
certain  corrosion-resistant  carbon  steel 
flat  products  from  Japan.  The  order  with 
regaird  to  imports  of  other  types  of 
corrosion-resistant  carbon  steel  flat 
products  is  not  affected  by  this  request 
On  October  28,  1997,  domestic 
producers  AK  Steel  Corporation. 
Bethlehem  Steel  Corporation,  Inland 
Steel  Industries,  Inc.,  LTV  Steel 
Company,  Inc.,  National  Steel 
Corporation,  and  U.S.  Steel  Group,  a 
unit  of  USX  Corporation,  informed  the 
Department  in  vnriting  that  they  did  not 
object  to  the  changed  circumstances 
review  and  bad  no  interest  in  the 
importation  or  sale  of  electrolytic  zinc- 
coated  steel  coiled  rolls  produced  in 
Japan  as  described  in  detail  in  Sudo's 

letter. 

We  preliminarily  determined  that 
domestic  producers'  affirmative 
statement  of  no  interest  constituted 
changed  circumstances  sufficient  to 
warrant  a  partial  revocation  of  this 
order.  Consequentiy.  on  November  10, 
1997,  the  Department  published  a  notice 
of  initiation  and  preliminary  results  of 
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changed  circumstances  antidumping 
duty  administrative  review  and  intent  to 
revoke  this  order  in  part  (62  FR  60470). 
We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  this  changed 
circumstances  review.  We  received  a 
comment  from  domestic  producers  and 
a  rebuttal  comment  from  Sudo. 

Comment:  Domestic  producers  claim 
that  the  Department's  description  of  the 
merchandise  to  be  excluded  from  the 
order  is  overly  broad.  They  state  that  the 
Department,  in  its  preliminary  results, 
described  the  product  to  be  excluded 
from  the  order  only  by  width  and 
thickness,  ignoring  the  chemical 
composition  and  diickness  of  the 
coating.  Domestic  producers  claim  that 
their  statement  of  no  interest  was  based 
on  a  description  of  the  product  using  all 
of  the  above  criteria.  Sudo  agrees  that 
the  product  to  be  excluded  should  be 
defined  by  all  criteria. 

Department's  Position:  We  agree  with 
domestic  producers  and  with  Sudo,  and 
have  added  the  chemical  composition  of 
each  of  the  three  coating  layers  and  the 
thickness  of  the  total  coating  to  the 
characteristics  of  the  product  to  be 
excluded  from  the  antidumping  order. 

Scope  of  Review 

The  merchandise  covered  by  this 
changed  circumstances  review  is  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Japan.  This  changed 
circumstances  administrative  review 
covers  all  manu  facturers/exporters  of 
certain  corrosion-resistant  carbon  steel 
flat  products  meeting  the  following 
s]>ecifications:  widths  ranging  from  10 
millimeters  (0.394  inches)  through  100 
millimeters  (3.94  inches);  thicknesses, 
including  coatings,  ranging  from  0.11 
millimetera  (0.004  inches)  through  0.60 
millimetera  (0.024  inches);  and  a  coating 
that  is  from  0.003  millimeters  (0.00012 
inches)  through  0.005  millimetera 
(0.000196  inches)  in  thickness  and  that 
is  comprised  of  three  evenly  applied 
layers,  the  first  layer  consisting  of  99% 
zinc,  0.5%  cobalt,  and  0.5% 
molybdenutn,  followed  by  a  layer 
consisting  of  chromate,  and  finally  a 
layer  consisting  of  silicate. 

Final  Results  of  Review;  Partial 
Revocation  of  Antidumping  Duty  Order 

The  affirmative  statement  of  no 
interest  by  petitioners  in  certain 
corrosion-resistant  carbon  steel  flat 
products,  as  described  above,  produced 
in  Japan,  constitutes  changed 
circumstances  sufficient  to  warrant 
partial  revocation  of  this  order. 
Therefore,  the  Department  is  partially 
revoking  the  order  on  certain  corrosion- 
resistant  cartxm  steel  flat  products  from 


Japan  with  regard  to  products  which 
meet  the  specifications  detailed  above, 
in  accordance  with  sections  751  (b)  and 
(d)  and  782(h)  of  the  Act  and  19  CFR 
351.216(d)(1).  This  partial  revocation 
applies  to  all  entries  of  the  sul^ect 
merchandise  entered,  or  urithdrawn 
from  warehouse,  for  consumption  on  or 
after  October  27, 1995. 

The  Department  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  proceed 
with  liquidation,  without  regard  to 
antidumping  duties,  of  all  unliquidated 
entries  of  certain  corrosion-resistant 
carbon  steel  flat  products  with  the 
dimensions  and  coatings  described 
above  from  Japan,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  27, 
1995.  The  Department  will  further 
instruct  Customs  to  refund  with  interest 
any  estimated  duties  collected  with 
respect  to  unliquidated  entries  of  this 
product  from  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  27, 
1995,  in  accordance  with  section  778  of 
the  Act 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protection  ordera  (AFOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1997).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
convereion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  changed  circumstances 
administrative  review,  partial 
revocation  of  the  antidumping  duty 
order  and  notice  are  in  accordance  with 
sections  751  (b)  £ind  (d)  and  782(h)  of 
the  Act  and  sections  351.216  and 
351.222(g)  of  the  Department's 
regulations. 

Dated:  December  16. 1097. 

Robert  S.  LaRuasa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-33351  Filed  12-19-97;  8:45  am] 

eajJNQ  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Intamational  Trade  Administratkxi 

[A-4aB-824,  A^75-820.  A-688-843.  A-S8IK- 

829,  A-4a0^807,  A-401-806,  and  A-6a3- 
828] 

Notica  of  Postponsmant  of  Prsliminary 
Datermlnattons  of  Sales  at  Laas  Than 
Fair  Value:  Stainless  Stsai  Wire  Rod 
from  Germany Jtaly,  Japan,  Korea, 
Spain,  Sweden,  and  Taiwan 

AOENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  E)ecember  22, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Irene  Darzenta,  James  Maeder,  or  Erik 
Warga,  Import  Administration,  U.S. 
Department  of  Conunerce,  14th  Street 
and  Constitution  Avenue.  NW. 
Washington,  D.C.  20230;  telephone 
(202)  482-6320,  (202)  482-3330.  or 
(202)  482-0922,  respectively. 

Poatponement  of  Preliminazy 
Determinations 

On  August  19, 1997,  the  Department 
initiated  antidumping  duty 
investigations  of  imports  of  stainless 
steel  wire  rod  from  Germany,  Italy, 
Japan,  Korea,  Spain,  Sweden,  and 
Taiwan.  The  notice  of  initiation  stated 
that  we  would  issue  our  preliminary 
determinations  on  or  before  January  6, 
1998  (62  FR  45224,  August  26, 1997). 

On  December  1 1 ,  1997,  petitioners 
made  a  timely  request  pursuant  to  19 
CFR  351.205(e)  of  the  Department's 
regulations  for  50-day  postponements  of 
the  preliminary  determinations,  until 
February  25, 1998.  punuant  to  section 
733(c)(1)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  Petitioners 
requested  postponements  because  the 
Department  is  either  (a)  in  the  pHxtcess 
of  conducting  below-cost  investigations 
(in  the  Spain  and  Taiwan  cases)  or  (b) 
evaluating  petitioners'  requests  to 
initiate  below-cost  investigations  (in  the 
Italy,  Japan,  Korea  and  Sweden 
investigations),  and  it  is  the  petitioners' 
intention  that,  by  requesting 
postponements,  the  additional  time  will 
allow  the  E)epartment  to  include  data 
from  any  cost  investigations  in  its 
preliminary  determinations. 

In  the  investigation  of  stainless  steel 
wire  rod  from  Germany,  the  respondents 
have  informed  the  Department  that  they 
are  not  cooperating  in  the  investigation; 
as  a  result,  the  Department  will  have  no 
choice  but  to  use  the  most  adverse  facts 
available  in  its  determination.  Although 
no  additional  time  is  likely  to  be  needed 
for  the  Department  to  prepare  its 
preliminary  determination  in  the 
Germany  investigation,  petitionera  are 
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twiiMsting  poctpcmement  in  this  caa*  ■■ 
wall  BO  that  all  of  the  antidumping  caaea 
will  ramain  on  the  Mma  schedule  and, 
thus,  permit  the  International  Tiade 
CoouBiaaion  to  cumulate  the  caaea  if  it 
dsHM  appropriate  to  do  so.  For  these 
same  raasons.  petitioners  also  ask  the 
Department  to  poatpone  all  of  the  above- 
refarenced  casea  by  the  same  number  of 
days  In  order  to  ensure  that  they  remain 
on  identical  time  schedules. 

For  the  reasons  identified  by 
petitioners,  we  are  postponing  the 
preliminary  determinations  under 
Section  733(c)(1)  of  the  Act.  We  %vill 
make  our  preliminary  determinations  no 
later  than  February  25.  1998. 

This  notice  is  published  pursuant 
section  733(c)(2)  of  the  Act  and  19  CFR 
351.205(0. 

Dated:  December  16. 1997. 
Holly  Kns*. 

Acting  Deputy  Attittant  SecntaTyM}/CVD 
Enfbrcenwnt,  Group  U. 
(FR  Doc.  97-33SS0  Filed  12-19-97:  8:4S  am) 
BiLUNaoooc  aio-o».r 


DEPARTMEHT  OF  DEFENSE 

DapartoiMnl  of  the  Air  Fore* 

Propoaad  Collection:  Commont 
R*qu— t 

AOmCV:  Air  Force  Junior  Reserve 
OfBcer  Training  Corps.  Operations 
Section. 
action:  Notice. 

In  compliance  with  Section  3506  (c) 
(2)  (A)  of  the  Paperwork  Reduction  Act 
of  1995,  the  Air  Force  Iimior  Reserve 
OfHcer  Training  Corps,  Operations 
Section,  announces  the  proposed 
reinstatement  of  a  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
''t  estimate  of  the  burden  of  the 
information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  20, 
1998. 


information  collection  ahould  be  sent  to 
AFROTC/DOJ,  551  East  Maxwell  Blvd. 
Maxwell  Air  Force  Base,  AL  36112- 
6106. 

FOR  nmT>«fl  ■POWJATION  OOMT  ACR  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
aaaociated  collection  instrxunents. 
please  write  to  the  above  address  or  call 
AFROTC/DOJO  at  (334)  953-5116. 

Title,  Associated  Form,  and  OMB 
Number  Application  for  Establishment 
of  Air  Force  )\mior  ROTC  Unit. 
AFROTC  Fonn  59.  OMB  Number  0701- 
0114. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  information  about  schools  which 
would  like  to  host  an  Air  Force  Junior 
ROTC  unit. 

Affected  Public:  Schools  which  desire 
to  eatablish  an  Air  Force  Junior  ROTC 
unit 

Annual  Burden  Hours:  20. 

Number  of  Respondents:  40. 

Average  Burden  Per  Respondent:  30 
minutes. 

Frequency:  One  time. 

•UFfLaCNTARY  MFORMATION: 

Summary  of  Information  Collection 

Respondents  are  high  school  officials 
who  provide  information  about  their 
school  which  is  interested  in  hosting  an 
Air  Force  JROTC  unit.  The  completed 
form  is  used  to  determine  the  eligibility 
of  the  school  to  host  an  Air  Force  JROTC 
unit.  If  the  form  is  not  included  in  the 
file,  a  school  cannot  be  offered  the 
opportimity  to  host  an  AFJROTC  unit 
BaAara  A.  Canwkhael. 
Altemata  Air  Force,  Federal  Register  Liaison 
Officer 

(FR  Do&  97-33347  Filed  12-19-97:  8:45  am) 
caemmn-et-e 


DEPARTMENT  OF  DEFENSE 

Depoftment  of  the  Nsvy 

Public  Hearing  for  the  Draft 
Environmental  Impact;  Statement/ 
Environmental  Impact  ftoport  PEIS/ 
EIR)  for  the  Disposal  of  ttte  Long 
Baach  Naval  Station  (NAVSTA)  and  the 
Long  Beach  Naval  Shipyard  (N8Y) 

AGENCY:  Department  of  the  Navy.  DoD. 
ACTION:  Aimouncement  of  public 
hearing. 


I:  Written  comments  and 
recommendations  on  the  proposed 


:  The  Department  of  the  Navy 
and  the  City  of  Long  Beach  have 
prepared  and  filed  with  the  U.S. 
Environmental  Protection  Agency  a 
Draft  Environmental  Impact  Statement/ 
Environmental  Impact  Report  (DEIS/ 


EIR)  for  the  disposal  of  NAVSTA  and 
NSY  and  the  subaaquant  rmue  of  those 
properties  and  other  adjacent  properties. 
A  public  hearing  will  be  held  tor  the 
purpose  to  receive  oral  and  written 
comments  on  the  DEIS/EIR.  Federal, 
stats  and  local  agencies,  and  interested 
individuals  are  invited  to  be  present  or 
represented  at  the  hearing. 
DATES:  Hearing  date  is  as  follows: 

1.  January  14, 1998.  7:00  pjn..  Long 
Beach.  CA. 
AOOREWES:  Hearing  location  is: 

1.  Long  Beach — me  City  of  Long 
Beach  Council  Chambers,  333  West 
Ocean  Boulevard,  Long  Beach. 
California. 

TOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Melanie  Ault  (619)  532-4744. 
SUPPLBCNTARY  VIFORMATION:  Pursuant 
to  the  Council  on  Environmental 
Quality  reguladons  (40  CFR  parts  1500- 
1508)  implementing  the  procedural 
provisions  of  National  Environmental 
Policy  Act  (NEPA).  California  Public 
Resources  Code  21000  et  seq.,  and  14 
California  Code  of  Regulation  15000  et 
seq.,  implementing  the  procedural 
provisions  of  the  California 
Environmental  Quality  Act  (CEQA).  the 
Department  of  the  Navy  and  the  City  of 
Long  Beach  have  prepared  and  filed 
with  the  U.S.  Environmental  Protection 
Agency  a  DEIS/EIR  for  the  disposal  of 
NAVSTA  and  NSY  and  the  subsequent 
reuse  of  those  properties  and  other 
adjacent  properties.  The  DEIS/EIR  has 
also  been  prepared  in  accordance  with 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990  (DBCRA)  (10 
U.S.C  2687  note)  and  the 
recommendations  of  the  Defense  Base 
Closure  and  Realignment  Commission 
approved  by  the  President  and  accepted 
by  Congress  in  1991  and  1995. 

The  purpose  of  the  proi>osed  federal 
action  is  to  dispose  of  NAVSTA  and 
NSY  for  reuse  in  accordance  with 
DBCRA  established  procedures  for 
closing  and  realigning  military 
installations.  The  portion  of  NAVSTA 
addressed  in  this  action  includes  the 
main  station,  the  Navy  Mole,  and  Site 
6A-LB.  The  Navy  Fuel  Depot,  located 
on  the  Navy  Mole,  was  not  declared  to 
be  surplus  to  the  needs  of  the  federal 
government  and  will  remain  the 
property  of  the  Navy.  Of  die  250  acres 
NSY  site,  84  acres  are  subject  to 
reversion  under  the  terms  of  the  final 
judgment  in  United  States  of  America  v. 
1039  Acres  of  Land  etc.  et.  al.  The  Navy 
has  no  discretion  regarding  the 
reversion  of  this  property.  There  are  also 
602  acres  of  submerged  land  that  will 
revert  to  the  City  under  the  terms  of  that 
judgment.  The  remaining  land  at  NSY 
will  be  disposed  of  by  the  Navy  under 
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BRAC  and  federal  property  transfer 
laws.  Therefore,  the  fieKieral  action  Is  the 
disposal  of  a  total  of  454  acres. 
The  purpose  and  need  for  the 
proposed  local  action  is  to  reuse  Navy 
property  (NAVSTA  and  NSY)  in  order 
to  oSset  the  negative  socioeconomic 
effects  caused  by  the  base  closures.  A 
high  priority  of  reuse  of  the  Navy 
property  is  job  creation  and  economic 
redevelopment  in  accordance  with 
President  Clinton's  Five  Point  Program 
and  Governor  Wilson's  Executive  Order 
W-81-94.  The  City  of  Long  Beach,  as 
the  Local  Redevelopment  Authority 
(LRA).  proposes  to  reuse  the  NAV^A 
and  NSY  property  to  meet  the  projected 
demand  for  marine  terminal  expansion 
and  to  satisfy  the  need  for  new  police 
fiacillties.  In  order  to  meet  these  needs, 
the  LRA  expanded  its  plan  to  include  89 
acres  of  Port  of  Long  Beach  (POLB) 
lands  adjacent  to  the  Navy  property.  A 
ten-acre  parcel  (included  withhi  the  89 
acres)  north  of  Ocean  Boulevard,  which 
is  owned  by  POLB,  was  added  to  the 
project  in  response  to  comments 
received  on  another  EIR  which 
addressed  the  POLB  Pier  T.  The  term 
Long  Beqph  Complex  (LBC)  will  be  used 
to  define  the  Navy  property  and  the 
surrounding  Port  of  Long  Beach 
properties  in  the  DEIS/EIR.  Therefore, 
the  local  action  includes  1.229  acres  of 
projSerty  and  submerged  lands. 

Under  NEPA  and  DBCRA,  the  Navy 
has  two  disposal  options  for  the  454 
acres:  no  action,  or  disposal  of  the  non- 
reversionary  Navy  properties. 

Under  the  No  Action  Alternative,  the 
Navy  would  retain  ownership  of  the  454 
acres  of  nonreversionary  federal 
property,  while  current  use  of  the 
adjacent  POLB  would  continue.  The 
Navy  properties  have  been  closed,  all 
mission-related  activities  have  ceased, 
and  all  buildings  are  vacant  This 
caretaker  condition  would  remain 
indefinitely  under  the  No  Action 
Alternative.  Site  environmental  cleanup 
would  continue  until  completed.  The 
existing  lease  of  the  property  on  the 
Navy  Mole  to  POLB  would  remain 
through  its  term.  The  84  acres  on  NSY 
and  the  602  acres  of  submerged  land 
reverting  to  the  Qty  of  Long  Beach 
could  be  transferred,  but  it  is  assumed 
that  existing  uses  would  remain 
unchanged. 

Federal  disposal  would  precede 
implementation  of  the  reuse 
alternatives.  Three  reuse  alternatives  are 
evaluated  in  detail  in  the  DEIS/EIR: 
— ^LRA  Reuse  Alternative; 
— ^Auto  Terminal  Alternative;  and 
— ^Institutional  Campus  Alternative. 
A  brief  summary  of  the  three  reuse 
alternatives  is  presented  below. 


The  LRA  Reuse  Alternative  would 
include  development  of  marine 
container  terminal  facilities,  including 
container  staging  areas;  loading  and 
unloading  facilities;  trucking  focilities; 
on-dock  railyard  and  tracks, 
administration  and  maintenance 
fecilities;  access  roadway  and  entry 
gates;  and  other  related  facilities  on 
NAVSTA  and  portions  of  NSY.  A  ship 
repair  and/or  breaking  fecility  of 
approximately  18  acres  would  be 
centered  aroimd  and  include  Drydock  1. 
Vessels  would  be  staged  along  the  west 
side  of  Navy  Pier  E.  This  component 
would  prinoarily  use  existing  facilities 
and  structures  %vithin  the  designated 
area.  The  Navy  Pier  E  area  would  be 
used  for  development  of  a  mixture  of 
marine  cargo  facilities,  including  a 
deepwater  liquid  bulk  terminal  on  the 
southern  end  of  POLB  Pier  T, 
reconfiguration  of  existing  lumber  and 
scrap  metal  terminals,  relocation  of  the 
Qty  of  Long  Beach  police  headquartera 
and  training  academy  to  the  former  NSY 
Building  300.  relocation  and 
consolidation  of  oil  operations  on  Port 
of  Long  Beach  Pier  T.  and 
reconstruction  of  roadways  and  utilities 
to  serve  the  facilities.  The  southern  one- 
half  of  the  Navy  Mole  (excluding  the 
Fuel  Depot)  would  be  used  for  the 
development  of  a  neobulk/breakbulk 
terminal,  fecilities  for  ancillary  and 
water-dependent  uses,  and  Sea  Launch, 
a  satellite  assembly  and  transfer  facility. 
The  police  headquartera  component 
may  require  a  public  subsidy.  This 
alternative  would  require  demolition  of 
the  Roosevelt  Base  Historic  District,  an 
historic  resource  eligible  for  listing  in 
the  National  Register  of  Historic  Places. 

The  Auto  Terminal  Alternative  would 
retain  the  majority  of  the  Historic 
District,  whidi  would  provide  facilities 
for  an  auto  terminal  operator,  port 
terminal  operators,  and  a  naval 
museum,  which  may  require  public 
subsidy.  The  remainder  of  LBC  would 
support  the  same  uses  as  the  LRA  Reuse 
Alternative,  including  marine  container 
terminal  fecilities.  intermodal  rail 
facilities,  neobulk/breakbulk  facilities, 
ship  repair  facility,  a  liquid  bulk 
facility,  and  port  ancillary  uses  as 
described  above.  The  auto  terminal 
would  use  roll-on/roll-off  (Ro/Ro) 
transfer  of  wheeled  caigos  such  as 
automobiles  and  light  trucks.  Access  to 
the  auto  terminal,  port  terminal 
fecilities,  and  museum  would  be 
provided  by  a  proposed  grade-separated 
crossing  from  Reeves  Avenue.  This 
would  provide  uninterrupted  access  to 
the  site  over  the  proposed  intermodal 
rail  operations. 

The  Institutional  Campus  Alternative 
would  include  a  police  academy  and 


police  administrative  ofBces,  POLB 
administration,  fire  department,  and 
naval  museum  within  the  Historic 
District  Unlike  the  other  reuse 
alternatives,  all  of  the  Historic  District 
recreational  facilities  would  be  retained 
in  a  campus  setting  under  this 
alternative.  A  public  subsidy  may  be 
required  to  support  this  component  The 
remainder  of  LBC  would  include  n^wrine 
container  terminal  facilities,  intermodal 
rail  facilities,  neobulk/breakbulk 
facilities,  a  91-acre  ship  repair  facility, 
a  liquid  bulk  facility,  and  port  ancillary 
uses.  This  alternative  would  consolidate 
several  of  the  existing  City  of  Long 
Beach  Police  Department  functions, 
which  are  ciurentiy  being  performed  at 
several  different  locations  throughout 
the  City,  into  the  Historic  District 
buildings.  Similar  to  the  Auto  Terminal 
Alternative,  access  to  the  proposed 
institutional  uses  would  be  provided  via 
a  grade-separated  crossing  from  Reeves 
Avenue. 

In  accordance  with  NEPA 
requirements,  a  Notice  of  Intent  (NOI)  to 
prepare  a  joint  EIS/EIR  and  to  reopen 
scoping  for  the  disposal  and  reuse  of 
NAVSTA  and  NSY  was  published  in  the 
Federal  Register  on  July  21 ,  1997.  On 
July  18, 1997,  the  NOI  was  mailed 
direcUy  to  regulatory  agencies,  local 
jurisdictions,  elected  ofBcials.  public 
service  providen.  organizations,  and 
special  interest  memben  of  the  public. 
In  accordance  with  requirements  under 
CEQA.  a  Notice  of  Preparation  (NOP)  to 
prepare  a  joint  EIS/EIR  and  to  reopen 
scoping  for  the  disposal  and  reuse  of 
NAVSTA  and  NSY  was  distributed  on 
July  18. 1997.  to  regulatory  agencies, 
local  jurisdictions,  elected  officials,  and 
public  service  providers,  among  othen. 

As  part  of  the  EIS/EIR  scoping 
process,  the  Navy  and  the  City  held  a 
public  scoping  meeting  on  August  20. 
1997.  in  the  City  of  Long  Beach  Council 
Chambera.  The  meeting  was  advertised 
in  the  Long  Beach  Press  Telegram  on 
August  4. 11,  and  18. 1997.  as  well  as 
in  the  Federal  R;^ister. 

This  DEIS/EIR  analyzes  potential 
environmental  impacts  relating  to  land 
use;  socioeconomics;  utilities;  historic 
and  archaeological  resources;  aesthetics; 
biological  resources;  topography,  soils, 
and  geology;  hydrology  and  water 
quality;  hazardous  materials  and 
environmental  contamination;  public 
health  and  safety;  traffic  and 
transportation;  air  quality;  and  noise. 
Potentially  significant  and  mitigable 
environmental  impacts  include  impacts 
to  land  use;  biological  resources;  and 
noise.  Potentially  significant  and  not 
mitigable  impacts  are  related  to 
disturbance  and/or  demolition  of  the 
Historic  District  and  public  health  and 
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safety  impacts  from  potential  increase 
for  oil  spills  and  risks  posed  from  the 
liquid  bulk  facilities  explosion  hazard 
arcs.  Remediation  of  contaminated  areas 
will  continue  to  be  the  responsibility  of 
the  Navy. 

No  decision  on  the  proposed  action 
will  be  made  until  the  NEPA  and  CEQA 
procaiaea  have  been  completed. 

The  DFIS/EIR  has  been  distributed  to 
various  federal,  state,  and  local 
agencies,  local  groups,  elected  ofBcials, 
special  interest  groups,  and  individuals. 
The  DEIS/EIR  is  also  available  for 
review  at  the  following  libraries: 
— Long  Beach  Public  Library.  101 

Pacific  Avenue.  Long  Beach,  CA. 
— Alamitos  Public  Library.  1836  E. 

Third  Street,  Long  Beach,  CA. 
—Bach  Public  Library,  4055  Bellflower 

Blvd..  Long  Beach.  CA. 
—Bay  Shore  Public  Library.  195  Bay 

Shore.  Long  Beach.  CA. 
— Brewitt  Public  Library.  4036  E. 

Anaheim  Street.  Long  Beach.  CA. 
—Burnett  Public  Library.  560  E.  Hill 

Street,  Long  Beach.  CA. 
— Dana  Public  Library.  3660  Atlantic 

Avenue,  Long  Beach.  CA. 
—El  Dorado  Public  Library.  2900 

Studebaker  Road.  Long  Beach.  CA. 
— Harte  Public  Library.  1595  W.  Willow 

Street.  Long  Beach.  CA. 
—Los  Altos  Public  Library.  5614 

Britton.  Long  Beach,  CA. 
—Mark  Twain  Public  Library.  1325  E. 

Anaheim  Street.  L.ong  Beach.  CA. 
— San  Pedro  Regional  Branch  Library. 

931  S.  Gaffey  Street.  Los  Angeles.  CA. 
— Wilmington  Branch  Library,  1300  N. 

Avalon  Blvd.,  Los  Angeles,  CA. 
— Bell  Library,  4411  E.  Gage  Avenue, 

Bell.  CA. 
— Carson  Library,  151  E.  Carson  Street. 

Carson.  CA. 
— City  of  Commerce  Central  Library, 

5655  Jillson  Street,  Qty  of  Commerce, 

CA. 
— Compton  Library.  240  W.  Compton 

Blvd..  Compton,  CA. 
— Cudahy  Library,  5218  Santa  Ana 

Street,  Cudahy.  CA. 
—El  Segundo  Public  Library,  111  W. 
.Mariposa  Avenue.  El  Segundo.  CA. 
-^lawthome  Library.  12700  S.  Grevillea 

Avenue.  Hawthorne.  CA. 
— Inglewood  Public  Library.  101  W. 

Manchester  Blvd.,  Inglewood.  CA. 
— Lawndale  Library,  14615  Burin 

Avenue,  Lawndale.  CA. 
— Lynwood  Library.  11320  Bullis  Road. 

Lynwood,  CA. 
— Maywood  Library,  4323  E.  Slauson, 

Maywood.  CA. 
— Paramount  Library,  16254  Colorado 

Avenue.  Paramount.  CA. 
— Radondo  Beach  Main  Library.  303 

North  Pacific  Coast  Highway. 

Radondo  Beach.  CA. 


— Leland  R.  Weaver  Library.  4035 

Tweedy  Blvd..  South  Gate.  CA. 
— Diane  Qeyton  Library,  707  Electric 

Avenue,  Seal  Beach.  CA. 
— Torrance  Public  Library.  3301 

Torrance  Blvd.,  Torrance,  CA. 
—Vernon  Public  Library.  4504  S. 

Central  Avenue,  Vernon.  CA. 

The  Navy  and  the  Qty  will  conduct 
a  public  hearing  to  receive  oral  and 
written  comments  concerning  the  DEIS/ 
EIR  on  Wednesday.  January  14,  1998.  at 
7:00  p.m.  in  the  Qty  of  Long  Beach 
Council  Chambers.  A  brief  presentation 
will  precede  a  request  for  public 
information  and  comments.  Navy  and 
Qty  representatives  will  be  available  at 
the  hearing  to  receive  information  and 
comments  from  agencies  and  the  public 
regarding  issues  of  concern.  Federal, 
state,  and  local  agencies,  and  interested 
individuals  are  invited  to  be  present  or 
represented  at  the  hearing.  Oral 
comments  will  be  heard  and  transcribed 
by  a  stenographer.  To  assure  accuracy  of 
the  record,  all  comments  should  be 
submitted  in  writing.  All  comments, 
both  oral  and  written,  wrill  become  part 
of  the  public  record  in  the  study.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  oral  comments  to 
three  minutes.  Longer  comments  should 
be  summarized  at  the  public  hearing 
and  submitted  in  writing  either  at  the 
hearing  or  mailed  to  Ms.  Melanie  Ault, 
BRAC  Program  Office.  Southwest 
Division.  Naval  Facilities  Engineering 
Command.  1420  Kettner  Boulevard. 
Suite  501,  San  Diego.  California  02101- 
2404.  telephone  (619)  532-4744.  £» 
(619)  532-4743.  Written  comments  are 
requested  not  later  than  February  2. 
1998. 


17, 1997. 
MdwdLQaiu. 

Lieutenant  Commander,  fudge  Advocate 
Generari  Coqje.  U.S.  Navy,  Ahemata  Fedmal 
Register  Uaiaon  Officer. 
jFR  Doc.  97-33349  Filed  12-l»-97:  8:45  am) 


DEPARTMENT  OF  DEFENSE 

uepwinMni  Of  uw  iwy 

■Memi^  Of  me  New  neeeercn 
AovMo^  Cofwnittoe 

aqoicy:  Department  of  the  Navy. 
action:  Notice  of  meeting. 

•UMMARV:  The  Naval  Research  Advisory 
Committee  will  meet  to  acquaint 
Committee  members  with  technology 
issues  related  to  aircraft  systems 
development,  P/A-18E/F  and  V-22 
operations,  and  aircraft  tracking  and 


testing  operations.  All  sessions  of  this 
meeting  will  be  closed  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Monday,  January  12, 1998  from  2:00 
p.m.  to  4:00  p.m..  and  on  Tuesday, 
January  13. 1998  from  8:30  a.m.  to  4:00 
p.m. 

AOOMESSES:  The  meeting  will  be  held  at 
the  Office  of  Naval  Research,  Arlington. 
Virginia  and  at  Naval  Air  Systems 
Command  and  Naval  Air  Warfera 
Center,  Aircraft  Division,  Patuxent 
River,  Maryland. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Diane  Mason-Muir,  Office  of  Naval 
Research.  Naval  Research  Advisory 
Committee.  800  North  Quincy  Street. 
Arlington.  VA  22217-5660.  Telephone 
Number  (703)  695-6769. 
•IIPPI.EMENTARY  MFORMATION:  This 
notice  of  meeting  is  provided  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (Appendix  2  of  title  5. 
United  States  Code).  All  sessions  of  the 
meeting  will  be  devoted  to  briefings, 
demonstrations,  tours  and  discussions 
involving  technical  examination  of 
information  related  to  aircraft 
technologies  and  aircraft  operations. 
These  briefings,  demonstrations,  toun 
and  discussions  will  contain  classified 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in  fact 
properiy  classified  pursuant  to  such 
Executive  Order.  The  classified  and 
non-classified  matten  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  In  accordance  with  5  U.S.C. 
app.  2,  section  10(d),  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  5  U.S.C 
552b(cXl). 


10. 1997. 
Michael  I.  QBina. 

Lieutenant  Commander,  fudge  Advocate 
General'*  Corpe,  U.S.  Navy.  Attentate  Federal 
Regieter  Liaison  Officer. 
[FR  Doc.  97-33294  Filed  12-19-97;  8:45  ual 
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OEPARTMENT  OF  EDUCATION 

Notice  of  PropoMd  liifofnwUoti 
Collection  Reoueets 

AOENCY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request 


r:  The  Deputy  Chief  Information 
Officer.  Office  of  the  Chief  Information 
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Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
20, 1998. 

A00RE88E8:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill,  - 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  MFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 
SUPPI^MBITARY  MFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  D^uty  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  &t>m  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Ecmcation  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  De|>artment.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate.  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 


collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  16. 1997. 
Gloria  Parker. 

Deputy  Chief  Information  Officer.  Office  of 
the  Chief  Information  Officer. 

Office  of  PostBecondary  Educatioii 

Type  of  Review:  Extension. 

Title:  Consolidation  Loan  Rebate  Fee 
Report 

Frequency:  Monthly. 

Affected  Public:  Business  or  other  for- 
profit;  State,  local  or  Tribal  Gov't;  SEAs 
orLEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  400. 
Buiden  Hours:  5.200. 

Abstract:  The  Consolidation  ijtan 
Rebate  Fee  Report  for  payment  by  check 
for  Electronic  Funds  Transfer  (EFT)  will 
be  used  by  approximately  400  lenders 
participating  in  the  Title  IV.  Part  B  loan 
programs.  libe  information  collected  is 
used  to  transmit  interest  payment  rebate 
fees  to  the  Secretary  of  Education. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Alcohol  and  Other  Drug  (AOD) 
and  Violence  Prevention  Survey. 

Frequency:  On  occasion. 

Affected  Public:  Not-fbr-profit 
institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  250. 
Burden  Hours:  63. 

Abstract:  The  Department  of 
Education  requires  that  a  formal 
assessment  be  conducted  to  det«mine 
the  status  of  AOD  and  violence 
prevention  efforts  and  the  current  and 
emerging  needs  of  institutions  of  higher 
education.  The  Department  will  utilize 
findings  in  planning  and  policy 
development  and  ti^  contractor  will  use 
the  fiftdiny  to  help  it  better  meet  the 
needs  of  its  clients. 

(FR  Doc.  97-33261  Filed  12-19-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFI>ANo.:84.132A-3] 

Centers  for  Independent  Lhffng;  Notice 
InvMng  AppHcoUons  for  New  Awards 
for  Fiscal  Yew  (FY)  1996 

Purpose  of  Program:  This  program 
provides  support  for  planning. 

CondunMng,  ariminiatm-ing^  urtA 


evaluating  centers  for  independent 
living  (centers)  that  comply  with  the 
standards  and  assurances  in  section  725 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (Act),  consistent  with  the  State 
plan  for  establishing  a  statewide 
network  of  centers.  Centers  are 
consumer-controlled,  community-based, 
cross-disability,  nonresidential,  private 
nonprofit  agencies  that  are  designed  and 
operated  within  local  communities  by 
individuals  with  disabilities  and 
provide  an  array  of  independent  living 
(IL)  services. 

Eligible  Applicants:  To  be  eligible  to 
apply,  an  applicant  must— (a)  be  a 
consuumer-controlled,  community-based, 
cross-disability,  nonresidential,  private 
nonprofit  agency  as  defined  in  34  CFR 
364.4(b);  (b)  have  the  power  and 
authority  to  meet  the  requirements  in  34 
CFR  366.2(a)(1):  (c)  be  able  to  plan, 
conduct,  administer,  and  evaluate  a 
center  for  independent  living  consistent 
with  the  requirements  of  section  725(b) 
and  (c)  of  the  Act  and  Subparts  F  and 
G  of  34  CFR  Part  366;  and  (d)  either— 
(1)  not  currently  be  receiving  funds 
under  Part  C  of  Chapter  1  of  Title  VII  of 
the  Act;  or  (2)  propose  the  expansion  of 
an  existii^  center  through  the 
establishment  of  a  separate  and 
complete  center  (except  that  the 
governing  board  of  the  existing  center 
may  serve  as  the  governing  board  of  the 
new  center)  in  a  different  geographical 
location.  EUgibility  under  this 
competition  is  limited  to  entities  that 
meet  the  requirements  of  34  CFR  366.24 
and  propose  to  serve  areas  that  are 
imserved  or  underserved  in  the  States 
and  territories  listed  under  Available 
Funds. 

Deadline  for  Transmittal  of 
Applications:  March  6,  1998. 

Deadline  for  Intergovernmental 
Review:  May  6, 1998. 

Applications  Available:  Jantiaiy  9, 
1998. 

Available Funds:M.Z51,0i\  as 
distributed  in  the  following  manner 

Arizona $53,407 

Cslifinrnia 244.181 

Dslawaia 50.970 

Florida „.. — ..... — . 118,792 

GeoKgia  66.114 

Illinois  57.577 

Indiina  „.„.. . „....._....  43.025 

Louisiana .  29.835 

New  Janey 57311 

North  Carolina  63.162 

Ohio 76,485 

Pennsytvanla 77.288 

Guam  53.610 

American  Samoa 154,046 

Northern  Marisna  Islands  53.610 

Estimated  Range  of  Awards: 
$29,835-5154.046. 
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Estimated  Number  of  Awardr.  1-2  per 
eligible  State. 

Note:  Th«  D«pMitment  la  not  bound  by  any 
aatimatet  in  ihia  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulatioiu  (EDGAR)  in 
34  CFR  parts  74.  75,  77.  79.  80.  81.  82. 
85.  and  86;  and  (b)  the  regulations  for 
the  program  in  34  CFR  parts  364  and 
366. 

For  Further  Information  Contact: 
Merri  Pearson.  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W..  Room  3316.  Switzer  Building. 
Washington.  D.C  20202-2741. 
Telephone:  (202)  205-8484  (voice)  and 
(202)  205-8243  (TDD). 

Individuals  with  disabiliUes  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

For  Applications  Contact:  The  Grants 
and  Contracts  Services  Team  (GCST), 
U.S.  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
3317.  Switzer  Building,  Washington, 
D.C  20202-2550.  Telephone:  (202)  205- 
8351.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday.  The  preferred 
method  for  requesting  applications  is  to 
FAX  vour  request  to  (202)  205-8717. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 

Electronic  Access  to  This  Document: 
Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  docimients  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  any  of  the  following  sites: 
http://www.ed.gov/offices/OSERS/RSA/ 

rsakits.html 
http://ocfo.ed.ROv/fBdreg.htm 
http:// www  .e<rgov/news.  html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  any  of 
the  previous  sites.  If  you  have  questions 
about  using  the  pdf,  please  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498.  Anyone  may  also 
view  these  documents  in  text  copy  only 
on  an  electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free.  1-600-222-4022.  These 


documents  are  located  under  Option 
G — Files/ Announcements.  Bulletins  and 
Press  ReloMae. 

Note:  The  official  yoraion  of  a  document  is 
tlia  document  publiabed  in  the  Faderal 


I  Aethority:  29  U.S.C  721(c)  and 
(•)  and  7S6(f). 

Dated:  DKomber  16. 1997. 
Judith  E.  Henmaaua, 

Auistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc  97-33244  Filed  12-19-97;  8:4S  am) 


DEPARTMENT  OF  EDUCATION 
(CFDA  No.:  84.2800] 

Vocational  RahatMlltatlon  Sarvtoa 
Prqiacts  for  Amarloan  Indiana  with 
Dtaabllitlaa;  NoHca  Inviting 
AppHcationa  for  Naw  Awwrda  for  Flacai 
Yaar(FY)1Me 

Purpose  of  Program:  To  provide 
vocational  rehabilitation  services  to 
American  Indians  with  disabilities  who 
reside  on  Federal  or  State  reservations, 
consistent  with  their  individual 
strengths,  resources,  priorities, 
concerns,  abilities,  capabilities,  and 
informed  choice,  so  that  they  may 
prepare  for  and  engage  in  gainful 
employment. 

Eligible  Applicants:  Applications  may 
be  submitted  only  by  the  governing 
bodies  of  Indian  Tribes  and  consortia  of 
those  governing  bodies  located  on 
Federal  or  State  reservations. 

Deadline  for  Transmittal  of 
Applications:  May  19, 1998. 

Applications  AvaikMe:  December  22. 
1997. 

Available  Funds:  $6,200,000. 

Estimated  Range  of  Awards: 
$250,000-S350.000. 

Estimated  Average  Size  of  Awards: 
$300,000. 

Estimated  Number  of  Awards:  20. 

Note:  The  Department  is  not  bound  by  any 
eatimataa  in  tliis  notice. 

Profect  Period:  Up  to  36  month/ 
Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75.  77.  80,  81 .  and  82;  and 
(b)  The  regulations  for  this  program  in 
34  CFR  parts  369  and  371. 

Priority 

Under  34  CFR  75.105(cK2)(i)  and 
section  130(b)(4)  of  the  Rehabilitation 
Act  (tf  1973,  as  amended,  the  Secretary 
gives  preference  to  applications  that 
meet  the  following  competitive  priority. 
The  Secretary  awards  10  points  to  ui 
application  that  meets  this  competitive 


priority.  These  points  are  in  addition  to 
any  points  the  application  earns  under 
the  selection  criteria  for  the  program: 

Competitive  Preference  Priority- 
Continuation  of  Previously  Funded 
Tribal  Programs 

Section  130(b)(4)  of  the  Rehabilitation 
Act  of  1973,  as  amended,  provides  that 
in  making  new  awards  under  this 
program  the  Secretary  gives  priority 
consideration  to  applications  for  the 
continuation  of  tribal  programs  that 
have  been  funded  under  this  program. 
For  this  competition  in  fiscal  year  1998, 
the  Secretary  implements  this  priority 
by  giving  a  competitive  preference  of  10 
bonus  points,  in  accordance  with  34 
CFR  75.105(c)(2)(i),  to  applications  that 
meet  this  priority. 

Selection  Criteria:  In  evaluating  on 
application  for  a  new  grant  under  this 
competition,  the  Secretary  uses 
selection  criteria  chosen  from  the 
general  selection  criteria  in  §  75.210  of 
EDGAR.  The  selection  criteria  to  be 
used  for  this  competition  will  be 
provided  in  the  application  package  for 
this  competition. 

For  Applications  Contact;  The  Grants 
and  ContracU  Services  Team  (GCST). 
U.S.  Department  of  Education,  600 
Independence  Avenue.  S.W..  Room 
3317,  Switzer  Building.  Washington, 
D.C.  20202-2550.  Telephone:  (202)  205- 
8351.  Individuals  who  use  a 
telecommunicatians  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-877-«339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday.  The  preferred 
method  for  requesting  applications  is  to 
FAX  your  request  to  (202)  205-8717. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  repnxluce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 

For  Further  Information  Contact: 
Pamela  Martin.  U.S.  Department  of 
Education.  600  Independence  Avenue, 
S.W..  Room  3314,  Switzer  Building, 
Washington,  D.C.  20202-2650. 
Telephone:  (202)  205-8494. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
requeet  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document: 
Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
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Wide  Web  at  either  of  the  foUowing 
sites: 

http://ocfo.ed.gov./fBdreg/htin 
http*7/www.ed.gov/new8.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobet  Reader  Program  vrith 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6496. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  on 
electronic  bulletin  boaird  of  the 
Department  Telephone:  (202)  21&-1511 
or,  toll  free,  1-800-222-4922.  The 
docimients  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 


I  Aalfaortty:  29  U.S.C  711(c)  and 
750. 

Dated:  December  16, 1997. 

Jndith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

ReliabHitative  Services. 

[FR  Doc.  97-33245  Filed  12-19-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

EnvlronnMntal  ManaganMnt  Slta- 
Spadfic  Adviaory  Board.  Femaid 

AQBICV:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Piusuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Femaid. 
DATES:  Saturday,  January  17, 1998  8:30 
a.m.-12:00  p.m.  (public  comment 
session:  11:45  a.m.-12:00  p.m.). 
ADDRESS:  Alpha  Building.  10967 
Hamilton-Cleves  Highway,  Harrison, 
Ohio. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
S.  Applegate,  Chair  of  the  Femaid 
Citizens*  Advisory  Board,  P.O.  Box  544, 
Ross.  Ohio  45061.  or  call  the  Femaid 
Citizens'  Advisory  Board  office  (513) 
648-6478. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  EKDE  and  its  regulators  in  the  areas  of 
future  use,  cleanup  levels,  waste 
disposition  and  cleanup  priorities  at  the 
Femaid  site. 


TeBtatire  Agenda: 

8:30  ajn.    Call  to  Order 
8:30-8:45    Opening  Remaii^s 
8:45-0:00    Recommendations  on 
Coppo' Recycling 

— ^Waste  Retrieval 

—Off-Site  Disposal 

—Critical  Analysis  Team 
10:30-10:45    Break 
10:45-11:00    Committee  Reports 
11:00-11:45    1998  Qtizens'  Advisory 

Board  Planning 
11:45-12K)0    Public  Comment 
12K)0  p.m.    Adjourn 

A  final  agenda  will  be  available  at  the 
meeting,  Saturday.  January  17, 1998. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  chair  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  chair  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officer,  Gary  Stegner,  Public  AfEaire 
Officer.  Ohio  Field  Office.  U.S. 
Department  of  Energy,  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
a  maximum  of  5  minutes  to  present 
their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copjring  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4:00  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  John  S. 
Applegate,  Chair,  the  Femaid  Citizens' 
Advisory  Board.  P.O.  Box  544,  Ross, 
Ohio  45061  or  by  calling  the  Advisory 
Board  at (513) 648-6478. 

Issued  at  Wasliington,  DC  on  December  16, 
1997. 

Rachel  Samuel, 

Deputy  Advisory  Conunittee  Management 
Officer. 

IFR  Doc.  97-33308  FUed  12-19-^7;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmantal  Management  Site- 
Specific  Adviaory  Board,  Oak  Ridga 
Raaervation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463, 86  Stat  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Adviaory 
Board  (EM  SSAB),  Oak  Ric^ 
Reservation. 

DATES:  Wednesday.  January  7, 1998— 
6KM)  pjn.-9:30  pan. 
ADDRESS:  Ramada  hm,  420  South 
Illinois  Avenue,  Oak  Ridge,  Tennessee. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Marianne  Heiskell.  Ex-Offido  Officer, 
Department  of  Energy  Oak  Ridge 
Operations  Office.  105  Broadway.  Oak 
Ridge,  TN  37830.  (423)  576-0314. 

SUPPt^MENTARY  aaKMMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  Provided  the 
aimouncement  of  a  new  management 
and  integration  contract  has  been  made 
by  the  January  meeting,  a  presentation 
will  be  made  by  the  manager  of  that 
selected  contractor.  If  the  announced 
winner  of  the  management  and 
integration  contract  has  not  been  made, 
a  business  meeting  will  be  conducted 
with  no  technical  presentation 
provided. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Marianne  Heiskell  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  feshion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
near  the  beginning  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  IE- 190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Information  Resource  Center  at 
105  Broadway,  Oak  Ridge,  TN  between 
8:30  am  and  5KX)  pm  on  Monday, 
Wednesday,  and  Friday;  8:30  am  and 
7:00  pm  on  Tuesday  and  Thursday;  and 
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9:00  am  and  1:00  pm  on  Saturday,  or  l>y 
writing  to  Marianne  Heiskell, 
Department  of  Energy  Oak  Ridge 
Operations  Office.  105  Broadway.  Oak 
Ridge.  TN  37830.  or  by  calling  her  at 
(423) 576-0314. 

iMued  al  Waahington.  DC  on  Dacembar  17, 
19*7. 

Radwl  Samual. 

Deputy  Advisory  Committee  Management 
Officer. 
(FR  Doc.  97-33309  FUad  12-19-97;  8:45  am) 


available  for  public  inspection  in  the 
Public  Reference  Room. 
LotoD.Caakall. 
Secretary. 

(FR  Doc.  97-33276  Filed  12-19-97;  8:45  am] 
I OOM  cnT-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cofnmisaion 

[Docket  Na  RP9e-29-0011 

Florida  Qaa  Tranamlasion  Company; 
Notice  of  Compliance  Rling 

December  16. 1997. 

Take  notice  that  on  December  11, 
1997.  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  to 
become  park  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  effective 
December  1. 1997,  the  following  tariff 
sheets: 

Subatitute  Fourth  Revised  Sheet  No.  39 
Subatitute  Fourth  Revised  Sheet  No.  40 
Subatitute  Seventh  Revised  Sheet  No.  120 
Substitute  Fourth  Revised  Sheet  No.  121 
Substitute  Fifth  Revised  Sheet  No.  143 

FGT  states  that  on  October  31.  1997. 
FGT  filed  tariff  sheets  proposing  to  offer 
a  new  interruptible  Part  N  Ride  (PNR) 
service  under  Rate  Schedule  PNR. 
Subsequently,  on  November  26. 1997, 
the  Commission  issued  an  order  (Order) 
accepting  FGT's  proposal  subject  to 
FGT's  filing  revised  tariff  sheets 
clarifying  the  term  "total  cost 
commitment."  FGT  states  that  the 
instant  filing  is  being  made  in 
compliance  with  such  Order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.  Washington,  DC 
20426  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determing  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  procieeding.  Copies  of  this  filing  are 
on  file  with  the  Commisaion  and  are 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  Na  AC9e-6-0001 

Ftortda  Power  Corporation:  Notice  of 
niing 

December  16. 1997. 

Take  notice  that  on  November  3, 
1997,  Florida  Power  Corporation, 
tendered  for  filing  a  letter  seeking 
approval  to  begin  accruing  the  increase 
amount  of  $1 .2 1 3 .656  on  a  wholesale 
basis,  retroactive  to  January  1, 1995. 
FPC  states  that  it  is  only  seeking 
approval  for  an  increase  in  the  accrual 
amoimt,  not  in  rates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C 
20426  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  26. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LotoD-Caahell. 
Secretary. 

IFR  Doc.  97-33266  Filed  12-19-97;  8:45  am) 
INJLMQ  COOK  cnr-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Dodwl  No.  CP98-123-000] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Request  Under  Blanket 
Authorization 

December  16. 1997. 

Take  notice  that  on  December  8, 1997, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois),  One  Corporate  Drive,  Suite 
600,  Shelton.  Connecticut  06484.  filed 


in  Docket  No.  CP9S-1 23-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205, 157.211)  for 
authorization  to  construct  and  operate  a 
sales  tap  on  behalf  of  Duke  Energy 
Trading  &  Marketing,  LLC  (DETM)  for 
the  Bridge(>ort  Power  Station 
repowering  project,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Iroquois  proposes  to  construct  and 
operate  a  sales  tap  at  the  request  of 
DETM  and  both  Iroquois  and  DETM 
expect  Iroquois  to  deliver  up  to  83,000 
Mcf/d  to  DETM  at  the  proposed  sales 
tap. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  ff  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  CasiMll. 
Secrrtoiy. 

[FR  Doc.  97-33271  Filed  12-19-97;  8:45  am] 
HUMQ  COM  artr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Deckel  No.  EQ96-03-OOO] 

Liberty  Power.  Ltd.,  Notice  of 
Surrender  of  Exempt  Wholesale 
Generator  Status 

December  16.  1997. 

Take  notice  that  on  December  2, 1997. 
pursuant  to  section  365.7  of  the 
Commission's  regulations.  18  CFR 
365.7,  Liberty  Power.  Ltd.  filed 
notification  that  it  surrenders  its  status 
as  an  exempt  wholesale  generator  under 
section  32(a)(1)  of  the  Public  Utility 
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Holding  Company  Act  of  1935.  as 

amended. 

Lois  D.  Casheil. 

Se€:Tetary. 

IFR  Doc.  97-33273  Filed  12-19-97;  8:45  am] 

BNUNQ  CODE  STIT-OI-M 

DEPARTMENT  OF  ENERGY 

Fadaial  Energy  Regulatory 
Commission 

(Docket  Na  RP9e-88-000] 

Nautllua  Pipeline  Company,  LLC.; 
Notice  of  Proposad  Changes  in  FERC 
QasTarm 

December  16, 1997. 

Take  notice  that  on  December  11. 
1997.  Nautilus  Pipeline  Company, 
L.L.C.  (Nautilus)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1.  First  Revised  Tariff  Sheet 
No.  196.  to  become  effective  January  1, 
1998. 

Nautilus  states  that  the  purpose  of 
this  filing  is  to  comply  with  Order 
636-C  issued  on  February  27. 1997. 
whereby  the  matching  term  on  the  right- 
of-first-refusal  to  retain  existing  capacity 
was  shortened  from  twenty  years  to  five 
years. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  and  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoiaD.CMfaall. 
Secretary. 

[FR  Doc.  97-33279  nied  12-19-47;  8:45  am] 
OMJJNO  cooc  snr-ot-ai 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9e-8»-O00I 

Nautilus  Pipeline  Company.  LLC; 

Notice  of  Proposad  Chwigaa  in  FERC 
Gaa  Tariff 

December  16, 1997. 

Take  notice  that  on  December  12« 
1997,  Nautilus  Pipeline  Company. 
L.L.C.  (Nautilus)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1.  First  Revised  Tariff  Sheet 
No.  279  proposed  to  become  effective 
January  11, 1998. 

Nautilus  states  that  the  purpose  of 
this  filing  is  to  change  the  Form  of 
Service  Agreement  for  Rate  Schedule 
IT-l  to  reflect  interruptible  service  and 
not  firm  service  in  the  second  Whereas 
statement 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington.  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  and 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  R^tilations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisD.Caafaeli. 
Secretary. 

[FR  Doc.  97-33280  Filed  12-19-97;  8:45  am] 
BUJNQ  oooe  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  CP94-38-002] 

Ouachita  Rh^  Gas  Storage  Company 
LLC;  Notice  of  Petition  to  Amend 

December  16. 1997. 

Take  notice  that  on  November  17, 
1997.  Otiachita  River  Gas  Storage 
Company.  L.LC.  (Ouachita)  9801 
Westheimer.  Suite  602,  Houston,  Texas 
77042,  filed  in  Docket  No.  CP94-38-002 
a  petition  to  amend  the  existing 
authorizations  issued  in  Docket  Nos. 
CP94-36-000  and  CP94-38-001, 


pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  to  expand  the  working  gas 
capacity  of  the  South  Downsville 
Storage  Project,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

On  August  1, 1996.  the  Commission 
authorized  Ouachita  to  construct  and 
operate  the  South  Downsville  Storage 
Project,  an  imdergroimd  gas  storage 
field  with  related  pipeline  and  header 
fecilities  in  Union  and  Lincoln  Parishes. 
Louisiana.  The  August  1, 1996,  order 
approved  market-based  rates  for 
Ouachita's  storage  services  but  denied 
market-based  rates  for  hub  services.  On 
F^niaiy  26, 1997,  the  Commission 
approved  cost-based  rates  for  Ouachita's 
hui)  services  and  issued  Ouachita  a 
Subpart  G  blanket  certificate  to  render 
firm  and  interruptible  gas  storage 
services  and  interruptible  hub 
transportation  services. 

Ouachita  states  that  the  project  was 
originally  designed  with  a  working  gas 
storage  capacity  of  27  Bcf.  Ouachita 
explains  that  as  result  of  additional 
analysis,  it  has  determined  that  the 
working  capacity  of  the  project  can  be 
efficiently  increased.  Based  on  the 
results  of  a  recent  open  season, 
Ouachita  believes  it  can  subscribe  all  of 
the  expanded  capacity.  Accordingly, 
OuacUta  proposes  to  increase  the 
working  gas  storage  capacity  from  27 
Bcf  to  37.5  Bcf.  Ouachita  asserts  that  the 
increase  will  permit  it  to  spread  the 
fijced  costs  of  the  project  over  more 
units  of  storaged  capacity  and  thereby 
decrease  the  unit  cost  of  storage. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before  January 
6. 1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First  St, 
NE.  Washington,  D.C.  20426,  a  motion 
to  intervene  or  a  protest  in  accordance 
^th  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  R^ulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
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maintained  by  the  Secretary  of  the 
CommiHion  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  an  original  and  14  copies  with 
the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  dociunents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission't  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is* 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
wUl  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Ouachita  to  appear  or 
be  represented  at  the  hearing. 
LokaCMkall. 
Secretary. 

(FR  Doc.  97-33267  Fiiad  12-10-«7: 8:45  am] 
I  oooa  sriT-ov^i 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ftagulstory 
Commtesion 

[Docket  Na  CP9e-ia4-O0OI 

Panhandle  Eaatam  Pipe  Una 
Company;  Notlca  of  Request  Under 
BlanlMl  Authortiatfon 

December  16, 1997. 

Take  notice  that  on  December  9, 1997, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1B42.  Houston. 
Texas  77251-1642,  filed  in  Docket  No. 
CP98-1 24-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct, 
own  and  operate  a  new  delivery  point 
to  be  located  in  Pittsboro,  HendrUu 
County  Indiana,  under  Panhandle's 
blanket  certificate  issued  in  Docket  No. 
CP83-83-000,  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commiyion  and  open  to  public 
inspection. 

Specifically  Panhandle  proposes  to 
install  two  8-inch  hot  taps  and  check 
valves  on  Panhandle's  mainline 
{■cilities,  approximately  1,200  feet  of  8- 
inch  connecting  pipe,  and  install 
electronic  gas  measurement  equipment 
on  the  proposed  metering  facilities. 
Panhandle  states  that  the  proposed 
interconnection  will  be  utilized  to 
provide  transportation  service  to 
Indiana  Gas  Company  (Indiana  Gas)  for 
redelivery  to  Qualitech  Corporation,  a 
steel  plant  near  Pittsboro,  Indiana. 
Panhandle  states  that  Indiana  Gas  will 
also  constnict  ^cilities  to  accommodate 
receipt  of  the  gas  from  Panhandle.  The 
estimated  cost  of  the  proposed  fiacilitias 
is  approximately  $85,000,  which 
Panhandle  states  will  be  reimbursed  by 
Indiana  Gas.  Panhandle  states  that  the 
new  interconnection  will  be  designed  to 
deliver  up  to  36,000  DUd  of  natiual  gas. 

Panhandle  states  that  the  construction 
of  the  proposed  facilities  will  have  no 
effect  on  its  peak  day  and  annual 
delivery  requirement,  and  that 
Panhandle  has  sufficient  capacity  to 
accomplish  deliveries  without 
detriment  or  disadvantage  to  its  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 

file  pursuant  to  Rule  214  of  the         

Commission's  Procedural  Rules  (18  CFR 
385.214)  8  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Nattiral  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 


filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  alter  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gais  Act 


Sacntary. 

[FR  Doa  97-33272  Filed  12-19-97;  8:45  am] 
ooocanr-at^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

(Docket  Na  RP9e-87-0001 

StiaH  Gaa  PIpallna  Company;  Notice  of 
f*ropoaed  Changaa  In  FERC  Gaa  Tariff 

Dacamber  16. 1997. 

Take  notice  that  on  December  11, 
1997.  Shell  Gas  Pipeline  Company 
(SGPC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
First  Revised  Tariff  Sheet  Nos.  101  and 
102  to  become  effective  November  1, 
1997. 

SGPC  states  that  the  purpose  of  this 
filing  is  to  comply  with  Order  636-C 
issued  on  February  27, 1997,  whereby 
the  iPiitr*'^"B  term  on  the  right-of-first- 
refiual  to  retain  existing  capacity  was 
shortened  from  twenty  years  to  five 
years. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  and  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

UtoCCaahell. 

SeciHary. 

[FR  Doc  97-33278  Filed  12-19-97;  8:45  ami 
itrrr-et-M 
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DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commiealon 

[Docket  No.  QT96-7-000] 

Williaton  Basin  interstate  Pipeline 
Company;  Notice  of  Filing 

December  16, 1997. 

Take  notice  that  on  December  12. 
1997.  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  December  12, 1997: 

Eighth  Revised  Sheet  No.  775 
Eighth  Revised  Sheet  No.  776 
Tenth  Revised  Sheet  No.  777 
Eleventh  Revised  Sheet  No.  825 
Eighteenth  Revised  Sheet  No.  829 
Sixteenth  Revised  Sheet  No.  830 
Nineteenth  Revised  Sheet  No.  831 
Twenty-first  Revised  Sheet  No.  832 
Twenty-first  Revised  Sheet  No.  833 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  simply  to 
update  its  Master  Receipt/Delivery  Point 
List 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington.  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bmrome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lob  D.  Casbell. 
Secretary. 

[FR  Doc.  97-33274  FUed  12-19-97;  8:45  am] 
MUJNB  CODE  snr-oi-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Ito.  RP98-31-001] 

Williston  Basin  interstate  Pipeline 
Company;  Notice  of  Compiianoe  Hiing 

December  16, 1997. 

Take  notice  that  on  December  12, 
1997.  Williston  Basin  Interstate  Pipeline 


Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  the 
follovving  revised  tariff  sheets  to  become 
effective  December  1,  1997: 

Substitute  Original  Sheet  No.  283 A 
Substitute  Original  Sheet  No.  283B 
Substitute  Original  Sheet  No.  283C 

Williston  Basin  stetes  that  the  revised 
tariff  sheets  reflect  modifications  to 
Williston  Basin's  FERC  Gas  Tariff  in 
compliance  with  the  Conunission's 
"Order  Accepting  Tariff  Sheets  Subject 
to  Conditions"  issued  November  28, 
1997  in  the  above  referenced  docket  as 
more  folly  detailed  in  the  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stiwt,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regiilations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secntaiy. 
[FR  Doc.  97-33277  FUed  12-19-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Ftogulatory 
Commission 

[Docket  No.  CP97-7B»-0001 

Colorado  Interstate  Gas  Company; 
Notice  of  Intent  to  Prepare  an 
Environmental  Assessment  for  ttia 
Proposed  Campo  Lateral  Project  and 
Request  for  Comments  on 
Envircmmentai  Issues 

December  16, 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities,  about  115  miles  of  16-inch- 
xiiameter  pipeline,  proposed  in  the 
Campo  Lateral  Project,  i  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether 


the  project  is  in  the  public  convenience 
and  necessity. 

Summaiy  of  the  Proposed  Profect 

Colorado  Interstate  Gas  Company 
(QG)  wants  to  transport  Raton  Basin 
Area  gas  directiy  from  its  existing 
Picketwire  Lateral  through  its  Campo 
Regulator  Station  through  the  proposed 
new  Camp  Lateral  to  existing  delivery 
points  (south  of  the  Campo  Meter 
Stetion)  for  increased  service  to  three 
interstate  pipelines  (Transwestem 
Pipeline  Company,  Northern  Natiual 
Gas  Company,  and  El  Paso  Natural  Gas 
Company).  "The  proposed  Campo  Lateral 
would  bjrpass  upstream  botUenecks  on 
QG's  system  and  increase  the  capacity 
of  the  Picketwire  Lateral  from  43  MMcf 
per  day  to  about  110.5  MMcf  per  day. 
CIG  seeks  authority  to: 

•  Construct  and  operate  115.53  miles 
of  16-inch-diameter  pipeline  (to  be 
known  as  the  Campo  Lateral§  in  Las 
Animas  and  Baca  Counties,  Colorado; 

•  Increase  the  MAOP  of  the 
Picketwire  Lateral  from  1233  psia  to 
1308  psig. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.*  If  you 
are  interested  in  obtaining  detailed 
maps  of  a  specific  portion  of  the  project, 
or  procedural  information  please  write 
to  the  Secretary  of  the  Commission. 

Land  Requirements  for  ConatructioB 

Construction  of  the  proposed  facilities 
would  require  the  disturbance  of  about 
1.475  acres  of  land.  Following 
construction,  about  700  acres  would  be 
maintained  as  new  permanent  right-of- 
way.  A  total  of  about  0.05  acre  will  be 
maintained  for  five  (20  feet  by  20  feet 
each)  permanent  aboveground  block 
valve  sites.  Except  for  the  five 
permanent  block  valve  sites,  all  land 
would  be  restored  and  allowed  to  revert 
to  its  former  use. 

The  EA  Proceas  '* 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  fix)m  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 


•  Colorado  Interstate  Gas  Company's  application 
twas  Bled  with  the  Conunission  under  Soctioo  7  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  regulations. 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Kites  Maintenance  Branch,  888  First  Street, 
N.E..  Washington,  DC.  20426,  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
thoue  receiving  this  notice  in  the  mail. 
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environmental  issues.  By  this  Notice  of 
Intent,  the  Conuniasion  requests  public 
conunents  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
roposed  project  under  these  general 

ladings: 

•  Geology  and  soils; 

•  Water  resources,  fisheries,  and 
wetlands; 

•  Vegetation  and  wildlife; 

•  Land  use; 

•  Cultural  resources; 

•  Endangered  and  threatened  species. 
We vdUuso evaluate  possible 

alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 


E 


Our  independent  analysis  of  the 
issues  will  oe  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  afEected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
conunents  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Carrently  Idmtiflad  EnviroiuiMBta] 


We  have  already  identified  several 
issues  that  we  think  deserve  attention 
baaed  on  a  prelimtnary  review  of  the 
proposed  Cscilities  and  the 
environmental  information  provided  by 
Northern.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Nine  federally  listed  endangered  or 
threatened  species  may  occur  in  the 
proposed  project  area. 

•  The  Granada  Branch  or  the 
Cimarron  Cutoff  of  the  Santa  Fe  Trail 
would  be  crossed. 

•  About  14  miles  of  the  Comanche 
National  Grass  Lands  would  be  crossed. 

•  Five  peraimial,  streams  would  be 
croased:  Frijole,  San  Francisco,  Salt. 
Trinchara.  and  Chacuaco  Creeks. 

Publk  Participation 

You  can  make  a  diflaraoce  by  sending 
a  letter  addressing  your  specific 


comments  or  concerns  about  the  project 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
Lois  Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First  St, 
N.E.,  Room  lA,  Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Enviroiunental 
Review  and  Compliance  Branch,  PR- 
11.2) 

•  Reference  Docket  No.  CP97-769- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  January  15, 1998. 

Becoaaing  an  Inlanreiior 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  officii  P*!^  to  ^^ 
proceeding  or  become  an  "Intervenor." 
Among  other  things,  intwvenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  Intervenors  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  miut 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Conunission's  Rules  or 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(bM3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention. 

You  do  not  need  intervene  status  to 
have  your  comments  considered. 
LeteaCashall. 
Sscratoiy. 

(FR  Doc.  87-33268  Piled  12-ie-«7: 8:4S  ami 
lOOOe  V1T-M-M 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 


[Doekef  Na  CP9e  48  OOOf) 

K  N.  WattenlMrg  Tranamiaalon  Umllad 
Uabiltty  ComfMny;  Notice  of  intent  To 
Prepf  an  Envlronmenfl  Aaeeeemant 
for  tlw  IVopoeed  Front  Rimner 
Pipeline  Profect  and  Request  for 
Commenta  on  Environmental  leeuaa 

Decnnber  17, 1M7. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
^t^niM  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities  propoead  by  K  N  Wattenberg 
Transmission  Limiteid  Liability 
Company  (KNW)  as  the  Front  Runner 
Pipeline  Project^  This  EA  will  be  used 
by  the  Commission  in  its  decision- 
making process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  the  project  is  in 
the  public  convenience  and  necessity. 


SoBuiiary  of  dw  1 

KNW  proposes  to  construct,  acquire, 
and  operate  new  and  existing  pipeline 
facilities  to  establish  a  new  natural  gas 
transportation  system  along  the  Front 
Range  of  the  Rocky  Mountains  in  north 
central  Colorado.  KNW  would 
interconnect  three  segments  (about  75 
miles)  of  new  pipeline  with  two 
segments  (about  33.5  miles)  of  existing 
pipeline,  providing  new  capacity  for 
transporting  gas  between  the  Rockport 
"gas  hub"  in  northern  Weld  County  and 
natural  gM  processors,  users,  and 
tzansporten  in  southern  Weld  and 
northern  Adams  County  (northern 
Denver).  The  new  pipeline  would  have 
the  capacity  to  provide  users  at  the 
southern  end  with  250  million  cubic 
fiaet  (MMcf)  of  natural  gas  per  day,  and 
gas  producen  at  the  southen)  end  with 
the  ability  to  transport  80  MMcf  per  day 
to  new  mazkets  accessible  via  several 
existing  interstate  carrien  whose 
facilities  converge  at  Rockport' 
Specifically,  KNW  seeks  authority  to 
construct  and  operate: 

•  About  45.2  miles  of  new  24-inch- 
diameter  pipeline  extending  bom 
Rockport  (in  northern  Weld  Coimty) 
south  to  northern  Johnstown; 


<  KNWi  appUcaboa  wm  filad  with  iIm 
ConuniMion  uiid«r  Sactioo  7  of  the  Natutml  Gm  Ad 
■DdPart  157  of  the  CnwimiMJoo'*  ngaUtioim 

>  PipaliD*  carrian  having  faciUtiaa  at  Rockpoit 
inchufe  K  N  bitatalato  Gaa  Ttanamlaaioo  Company, 
Cotomdo  lalanlala  Gaa  Company.  Trailblaxar 
Pipalina  Company.  WUliama  ftotunl  Ga*  Company, 
and  Wyoming  IntariUte  Company. 


Federal  Regjater  /  Vol.  62,  No.  245  /  Monday.  December  22.  1997  /  Notices 


66861 


•  About  10.6  miles  of  new  16-inch- 
diameter  pipeline  extending  from  the 
Pan  Energy-Mark  Mewbourne  Gas 
Processing  Plant  westward  towards  an 
area  northwest  of  Platteville;  and 

•  About  19.3  miles  of  new  6-  and  12- 
inch-diameter  pipeline  extending 
eastward  from  the  Erie  area  in  southern 
Weld  County. 

To  complete  the  new  system,  KNW 
would  also  acquire  existing  gathering 
and  related  facilities  from  its  affiliate  K 
N  Gas  Gathering  Company  (KNGG). 
These  facilities,  which  KNGG  no  longer 
needs  to  meet  its  cturent  level  of  service 
requirements  in  Colorado,  include: 

•  About  9.5  miles  of  16-inch-diameter 
unprocessed  gas  pipeline  extending 
from  northern  Johnstown  to  an  area 
northwest  of  Platteville;  and 

•  About  24  miles  of  12-,  10-,  and  8- 
inch-diameter  processed  gas  pipeline 
extending  south  from  the  Amoco  gas 
processing  plant  near  Platteville  to  an 
area  southeast  of  Brighton  in  northern 
Adams  Coimty.  (This  segment  is 
essentially  21  miles  of  12-inch-diameter 
mainline  with  three  short,  small- 
diameter  laterals  extending  to  nearby 
customen.) 

KNW  would  need  to  clean  and  dry  the 
9.5-inile-long  segment  of  unprocessed 
gas  pipeline  before  converting  it  to 
processed  gas  service.  KNW  also  plans 
to  construct/install  mainline  valves, 
interconnects,  metering  and  valving  at 
gas  delivery/receipt  points,  and  pigging 
facilities  along  the  system. 

The  location  of  the  project  facilities  is 
shown  in  appendix  1.3  If  you  are 
interested  in  obtaining  more  detailed 
maps  of  a  specific  portion  of  the  project, 
or  procedural  information,  please  write 
to  the  Secretary  of  the  Commission. 

Land  Keqnirameats  finr  Conatmction 

Construction  of  the  proposed  facilities 
would  disturb  about  698  acres  of  land 
overall,  based  on  a  typical  75-foot-mde 
pipeline  construction  right-of-way  and 
including  extra  work  spaces  needed 
temporarily  at  waterbody,  road,  and 
railroad  crossings.  Following 
construction,  alMut  458  acres  would  be 
maintained  as  new  permanent  pipeline 
rights-of-way  (typically  SO-faet-wide)  or 
abiaveground  facility  sites.  (This  figure 
excludes  existing  easements  associated 
with  the  pipeline  segments  that  KNW 
would  acquire  from  KNGG.)  The 
remaining  240  acres  of  land  disturbed 


'  The  appeodices  referred  in  this  noUoe  aie  not 
liaing  printed  in  the  Federal  tagirtar.  Copiae  are 
available  from  the  Commiseioo'i  Public  Referance 
and  Files  Maintenance  Branch.  888  First  Stieqt.  NE. 
Washington.  DC  20426.  or  call  (202)  206-1371. 
Copies  of  the  appendices  were  sent  to  all  tboaa 
receiviag  this  notice  in  the  mail. 


during  construction  would  be  restored 
and  allowed  to  revert  to  its  former  uses. 

TheEAProceas 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  will  be  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  th«f 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils; 

•  Water  resources,  fisheries,  and 
wetlands; 

•  Vegetation  and  wildlife; 

•  Endangered  and  threatened  species; 
a  Land  use; 

•  Ciiltuial  resources; 

•  Air  quality  and  noise; 

•  Public  safety. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impact  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  presented  in  the  EA. 
Depending  on  the  conunents  received 
during  the  scoping  process,  the  EA  may 
be  published  and  mailed  to  Federal, 
state,  and  local  agencies,  public  interest 
groups,  interested  individuals,  afilacted 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Cmrendy  Identified  Environmeiital 


We  have  already  identified  two  issues 
that  we  think  deserve  attention  based  on 
a  preliminary  review  of  the  proposed 
facilities  and  the  enviroiunental 


information  provided  by  KNW.  This 
preliminary  list  may  be  changed  based 
on  your  comments  and  our  analysis. 

•  Eleven  federally  listed  endangered 
or  threatened  species  may  occur  in  the 
proposed  project  area. 

•  The  proposed  facilities  would 
require  at  least  three  waterbody 
crossings  which  would  impact  ° 
associated  wetland  and  riparian 
vegetation  which  are  considered 
sensitive  resources  in  the  project  area. 

PuUic  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project 
You  should  focus  on  the  potential 
environmental  effects  of  tiie  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes/locations),  and 
mecsures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
Lois  Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  St, 
NE.,  Room  lA,  Washington,  DC  20426; 

•  Label  one  copy  of  your  comments 
for  the  attedtion  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1; 

•  Reference  Docket  No.  CP98-49- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washingtcm.  DC  on 
or  before  January  16, 1998. 

Berowrfng  an  laterwenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor." 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeldng  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  ba  late 
intervention. 
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You  do  not  need  intervenor  statui  to 
have  your  comments  considered. 

Loi»acM>iii. 

Saawtaiy. 

[FR  Doc.  97-33270  FItod  12-19-97:  8:4S  un] 

MLUNQ  COM  •?17-«t-« 


DEPARTMENT  OF  ENERGY 

Faderal  En«rgy  Rsgulalory 

Comtntsslon 

NotiM  Of  A»-BuUt  Exhibits 

DaoHDlwr  18. 1997. 

TAe  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Comn^ion  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  As-Built 
Exhibits. 

b.  Proiect  No.:  8914-012. 

c.  Datea  Filed:  July  7.  1993  and 
December  5.  1997. 

d.  Applicant:  Rio  Blanco  Water 
Conservancy  District. 

e.  Noma  of  Project:  Taylor  Draw 
Profect 

f.  Location:  On  the  White  River  in  Rio 
Blanco  County,  Colorado. 

g.  FUed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  S  791(a)-825(r). 

h.  Applicant  Contact:  Ms.  Ann  Brady 
2252  East  Main  Street  Rangely.  CO 
81648  (970) 675-5055. 

i.  FERC  Contact:  Paul  Shannon.  (202) 
219-2866. 

i.  Comment  Date:  January  28, 1997. 

k.  Description  of  Filings:  Rio  Blanco 
Water  Conservancy  District  (Rio  Blanco) 
Bled  as-built  exhibit  drawings  showing 
clianges  to  the  projects  transmission  line 
and  ^undary.  Rio  Blanco  was 
authorized  to  construct  a  7.S-mile-long 
transmission  line  from  the  project  to  the 
Southwest  Rangely  Substation.  During 
construction,  Rio  Blanco  instead  tied 
into  an  existing  transmission  line  1.000 
feet  from  the  project's  powerhouse.  The 
as-built  exhibits  revise  the  project 
boundary  to  include  the  1.000-foot- long 
new  transmission  line. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  flio—  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 


Erotests,  or  motions  to  intervene  must 
B  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS" 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST'.  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  peiticidar  application  to  which  the 
WMi^  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington,  D.C 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  D.  Caaball. 
Secnttuy. 

(FR  Doc.  97-33275  Filed  12-l»-«7:  8:45  am) 
MUJNO  OOOC  SriT-St-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


(Fra.-6938-ll 

Agoncy  Information  Coiloctlon 
ActivtttM:  Submission  tor  OMB 
Revtsw.  Commont  Rsqusot;  Haxardous 
Wasts  Qsnsrator  Standards 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Hazardous  Waste  Generator 
Standards,  OMB  Control  Number  2050- 
0035.  expiring  on  2/28/98.  The  ICR 
describes  tlie  nature  of  the  information 
collection  and  its  expected  burden  and 


cost:  where  appropriate,  it  includes  the 
actual  data  collection  instnunent. 
DATES:  Comments  must  be  submitted  on 
or  before  January  21, 1998. 
FOR  FURTHER  MFORMATKW  CONTACT:  For 
a  copy  of  the  ICR,  call  Sandy  Farmer  at 
EPA.  (202)  260-2740,  or  download  off 
the  Internet  at  http://www.epa.gov/icr/ 
icr.htm  and  refer  to  EPA  ICR  No. 
0820.07. 

tUPPUMBITARY  MPORMATION: 

Title:  Hazardous  Waste  Generator 
Standards  (OMB  Control  Number  2050- 
0035:  EPA  ICR  No.  0820.07.)  expiring 
2/28/98.  This  is  a  request  for  extension 
of  a  currently  approved  collection. 

Abetract:  In  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  amended.  Congress  directed  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  implement  a  comprehensive  program 
for  the  safe  management  of  hazardous 
waste.  The  core  of  the  national  waste 
management  program  is  the  regulation 
of  haurdous  waste  &t>m  generation  to 
transport  to  treatment  and  eventual 
disposal,  or  frtim  "cradle  to  grave." 
Section  3001(d)  of  RCRA  requires  EPA 
to  develop  standards  for  small  quantity 
generators.  Section  3002  of  RCRA 
among  other  things  states  that  EPA  shall 
establish  requirements  for  hazardous 
waste  generators  regarding 
recordkeeping  practices.  Section  3002 
also  requires  EPA  to  establish  standards 
on  appropriate  use  of  containers  by 
generators. 

Finally,  section  3017  of  RCRA 
specifies  requirements  for  individuals 
exporting  hazardous  waste  from  the 
United  Sutes.  including  a  notification 
of  the  intent  to  export,  and  an  annual 
report  summarizing  the  types. 

auantities.  frequency,  and  ultimate 
estination  of  all  exported  hazardous 
waste  (additional  reporting 
requirements  for  exporters  and 
importers  of  recyclable  materials  are 
covered  under  ICR  Number  1647.01). 
This  ICR  targets  four  categories  of 
informational  requirements  in  part  262: 
pro-transport  requirements  for  both 
large  (LQG)  and  small  (SQG)  quantity 
generators  (including  the  generator  pre- 
transport  requirements  referenced  in  40 
CFR  part  265).  air  emission  standards 
requirements  for  LQGs  (referenced  in  40 
CFR  part  265.  subparts  I  and  I), 
recordkeeping  and  reporting 
requirements  for  LQGs  and  SQGs,  and 
export  requirements  for  LXy^  and  SQGs 
(Le.,  notification  of  intent  to  export  and 
annual  reporting). 

This  collection  of  information  is 
necessary  to  help  generators  and  EPA 
(1)  identify  and  understand  the  waste 
streams  being  generated  and  the  hazards 
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associated  with  them,  (2)  determine 
whether  employees  have  acquired  the 
necessary  expertise  to  perform  their 
jobs,  and  (3)  determine  whether  LQGs 
have  developed  adequate  procedures  to 
respond  to  unplanneid  sudden  or  non- 
sudden  releases  of  hazardous  waste  or 
hazardous  constituents  to  air,  soil,  or 
surface  water.  This  information  is  also 
needed  to  help  EPA  determine  whether 
tank  systems  are  operated  in  a  manner 
that  is  fully  protective  of  human  health 
and  the  environment  and  to  ensure  that 
releases  to  the  environment  are 
manased  quickly  and  efficiently. 
Additionally,  this  information 
contributes  to  EPA's  goal  of  preventing 
contamination  of  the  environment  from 
hazardous  waste  accumulation 
practices,  including  contamination  from 
equipment  lealcs  and  process  vents. 
Export  information  is  needed  to  ensure 
that  (1)  foreign  governments  consent  to 
U.S.  exported  wastes,  (2)  exported  waste 
is  actually  managed  at  facilities  listed  in 
the  original  notifications,  and  .(3) 
documents  are  available  for  compliance 
audits  and  enforcement  actions.  In 
general,  these  requirements  contribute 
to  EPA's  goal  of  preventing 
contamination  of  the  environment  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  imless  it 
displays  a  currentiy  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15.  The 
Federal  Register  document  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  tliis  collection  of 
information  was  published  on  9/3/97 
(62  FR  46491);  no  comments  were 
received. 

Burden  Statement:  The  average 
annual  public  reporting-burden  per 
response  for  LQGs  under  this  collection 
of  information  is  estimated  to  range 
from  21  minutes  to  32  hours,  and  the 
average  annual  public  reporting  burden 
per  response  for  SQGs  is  estimated  to 
range  from  21  minutes  to  7  hours.  The 
average  annual  recordkeeping  burden 
per  response  for  LQGs  under  this 
collection  of  information  is  estimated  to 
range  bom  27  minutes  to  1  hour,  and 
the  average  annual  recordkeeping 
burden  per  response  for  SQGs  is 
estimated  to  range  frtjm  18  minutes  to 
45  minutes.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate. 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating. 
and  verifying  information,  processing 


and  maintaJTiing  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Hazardous  Waste  Generators,  Hazardous 
Waste  Transporters  who  commingle 
waste  with  difCarent  Department  of 
Transportation  descriptions;  and 
Importers  or  Exporters  of  Hazardous 
Waste. 

Estimated  Number  of  Respondents: 
244.932. 

Frequency  of  Response:  On  Occasion. 

Estimated  Total  Annual  Hour  Burden: 
282.696  hours. 

Estimated  Total  Aimualized  Cost 
Burden:  Sl,B67, 304. 

Send  comments  on  the  Agency's  need 
ba  this  information,  the  accuracy  of  the 
provided  biuden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0820.07  and 
OMB  Control  No.  2050-0035 — in  any 
correspondence: 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street.  SW,  Washington,  DC  20460. 

(or  E-Mail 

Fanner.Sandy9epamail.epa.gov)  and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA.  725  17th  Street.  NW. 

Washington.  DC  20503. 

Dated:  December  16, 1997. 
JoMphRotnr, 

Director,  Regulatory  Information  Division. 
IFR  Doc.  97-33326  FUed  12-19-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6938-2] 

Agency  Infomurtion  Collection 
Acttvities:  Submission  for  OMB 
Review;  Comment  Request; 
Application  for  Prsauttiorization  of  a 
CERCLA  Response  Action 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq.y,  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Application  for  Preauthorization  of  a 
CERCLA  Response;  OMB  Control  No. 
2050-0106;  expiring  on  January  31. 
1998.  The  ICR  describes  the  nature  of 
the  information  collection  an^  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  21 ,  1998. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
a  copy  of  the  ICR  call  Sandy  Fanner  at 
EPA,  (202)  260-2740.  or  download  off  • 
the  Internet  at  http://www.epa.gov/icr/ 
icr.htm.  Refer  to  EPA  ICR  No.  1304.05. 

SUPPI^iBfTARY  MFORMATION: 

Title:  "Application  for  ^ 

Preauthorization  of  a  CERCLA  Response 
(OMB  Control  No.  2050-0106;  EPA  ICR 
No.  1304.05)  expiring  1/31/98.  This  is  a 
renewal  of  a  previously  approved 
collection. 

Abstract:  This  statement  supports  the 
request  for  renewal  of  the  information 
coUection  requirements  contained  in 
EPA's  final  rule  "Response  Claims 
Procedures  for  the  Hazardous  Substance 
Superfimd"  (40  CFR  part  307), 
hereinafter  referred  to  as  the  RCP.  The 
RCP  was  promulgated  on  January  21, 
1993,  and  the  ICR  for  this  rule  needs  to 
be  renewed.  The  information  collection 
requirements  under  the  RCP  will 
provide  the  information  necessary  to 
fulfill  the  statutory  requirements  of 
section  112  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  liability  Act  of  1980 
(CERCLA). 

Under  section  lll(aK2)  of  CERCLA, 
claimants  are  authorized  to  be 
reimbursed  from  the  Hazardous 
Substance  Superfund  (the  Fund)  for 
necessary  response  costs  inciured  as  a 
result  of  carrying  out  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP.  40  CFR  Part 
300).  In  addition,  section  122(b)(1)  of 
CERCLA  provides  the  President  (EPA, 
by  delegation  under  Executive  Order 
(E.O.)  12580]  with  the  discretionary 
authority  to  enter  into  agreements  with 
potentially  responsible  parties  (PRPs), 
whereby  the  PRPs  will  perform  a 
preauthorized  phase  of  a  response 
action  in  return  for  reimbursement  of  an 
agreed-on  portion  of  response  costs  fixim 
the  Fund  (i.e..  a  "mixed-funding" 
agreement). 

Section  112(b)(1)  of  CERCLA 
authorizes  EPA  (as  delegated  by  E.O. 
12580)  to  prescribe  the  appropriate 
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forms  and  procMhiras  for  filing  respoiue 
claims  against  the  Fund,  including  a 
provision  requiring  the  claimant  to 
make  a  sworn  verincation  of  the  claim 
to  the  best  of  his/her  knowledge.  EPA 
has  promulgated  the  RCP  pursuant  to 
the  section  112  authority. 

Under  the  RCP  and  pursuant  to 
sections  111(a)(2)  and  122(bKl)  of 
CERCLA.  individuals,  private  entities, 
and  potentially  responsible  parties 
(PRPs)  (including  States  and  political 
subdivisions)  are  eligible  to  submit 
claims  against  the  Fund  for 
reimbursement  of  response  costs.  As 
speciHed  by  section  111(a)(2)  of 
CERCLA  and  section  300.700(d)  of  the 
NCP,  all  proposed  response  actions 
must  be  approved  in  advance  by  EPA 
through  the  preauthorization  process  in 
order  for  a  subsequent  claim  to  be 
awarded.  Applicants  may  obtain 
preauthorization  from  EPA  for  proposed 
response  actions  by  completing  and 
submitting  the  "Application  for 
Preauthorization  of  a  CERCLA  Response 
Action"  (EPA  Form  207&-3).  EPA  will 
review  and  evaluate  such  applications 
and  will  respond  in  writihg  to 
applicants  within  approximately  45 
days  of  receipt  of  a  completed 
application.  Af^er  completing  this 
review,  EPA  will  develop  a 
Preauthorization  Decision  Document 
(POD).  The  POD  will  establish  a  record 
of  the  Agency's  preauthorization 
decision  and  will  contain  the  terms  and 
conditions  that  must  be  satisfied  for  the 
applicant  to  be  reimbursed  from  the 
Fund. 

After  an  applicant  has  obtained 
preauthorization  from  EPA  and  has 
completed  the  preauthorized  response 
action  (or  a  preauthorized  phase  of  a 
response  action),  he/she  may  submit  a 
claim  for  reimbursement  of  the  resultant 
response  costs.  In  order  to  file  a  claim, 
the  claimant  must  complete  and  submit 
to  EPA  the  "Daim  for  CERCLA 
Response  Action"  (EPA  Form  2075-41). 
EPA  will  review  and  evaluate  the 
information  contained  on  the  completed 
claim  form  and  will  make  a 
determination  on  whether  to  award  or 
deny  the  claim,  in  whole  or  in  part. 

The  application  for  preauthorization 
and  the  claim  form  may  be  obtained 
from  any  of  the  EPA  Regional  Offices, 
and  shall  be  submitted  to  the 
appropriate  EPA  Regional  Office  for 
review.  The  EPA  Regional  Office  will 
review  and  evaluate  the  application  for 
preauthorization  and  the  claim  form  in 
coordination  with  the  Office  of 
Emergency  and  Remedial  Response,  the 
Office  of  the  General  Counsel,  the  Office 
of  Enforcement  and  Compliance 
Assurance,  and  other  offices,  as 
necessary.  Both  forms  will  be  evaluated 


according  to  the  criteria  set  forth  in  the 
RCP.  The  information  contained  on  the 
application  and  the  claim  form  will  be 
retained  in  the  EPA  Regional  Office  for 
three  years  after  the  completion  of  a 
pro|ect  and  will  be  available  (if  iK>t 
deemed  confidential),  upon  request,  to 
the  public  through  the  public  docket  in 
accordance  with  the  Freedom  of 
Information  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  8/4/97 
(62  PR  41962);  xu>  commenU  were 

Burden  Statement:  EPA  estimates  that 
five  preauthorization  requests  will  be 
submitted  aimually  with  an  average  of 
258  work  hours  per  request.  It  is 
estimated  that  12  claim  applications 
will  be  submitted  annually  with  an 
average  of  42  work  hours  per  claim. 
Once  claims  are  awarded,  claimants  will 
have  to  maintain  records  for  10  years. 
Record  maintenance  will  be  performed 
by  10  claimants  annually  at  an  average 
of  15  hours  per  activity.  The  total 
annual  cosU  will  be  $107,650. 

The  total  burden  hours  for  completing 
the  preauthorization  application,  the 
claim  form,  and  maintaining  necessary 
records  is  an  average  of  317  hours.  Total 
annual  average  burden  for  all 
respondents  is  1,968  hours. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retalh,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresaas. 


Please  refer  to  EPA  ICR  No.1304.05  and 

OMB  Control  No.2050-0106  in  any 

correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137).  401  M 
Street,  SW,  Washington,  DC  20460  (or 

email 
Fanner.Sandy9epamail.epa.gov). 

and 

Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street.  NW, 

Washington.  DC  20503. 

Dated:  December  16. 1997. 
)oMph  Kataw, 

Director,  Regulatory  Information  Division. 
IFR  Doc.  97-33327  Filed  12-19-97;  8:45  am] 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

NotiM  d  Agancy  MMHng 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:10  a.m.  on  Tuesday,  December  16. 
1997,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
personnel  and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Joseph  H.  Neely  (Appointive),  seconded 
by  Director  Ellen  S.  Seidman  (Director, 
Office  of  Thrift  Supervision),  concurred 
in  by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency),  and 
Acting  Chairman  Andrew  C.  Hove,  Jr., 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(cH6).  (c)(8).  and  (c)(9)(A)(ii)  of  the 
"Govenmient  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2).  (c)(4),  (c)(6).  (c)(8). 
and  (c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street.  NW..  Washington,  DC 

Dated:  December  16, 1997. 

Federal  Deposit  Insurance  Corporation. 
Jamas  D.  LaPiam. 
Deputy  Executive  Secretary. 
IFR  Doc.  97-33419  Filed  12-18-97;  1034  am) 
MLUNQ  oooc  tn«-»t-M 
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FEDERAL  HOUSING  RNANCE  BOARD 


Privacy  Act  of  1874;  System  of 
Recofds 

AQBICV:  Federal  Housing  Finance 
Board. 

ACTION:  Notice  with  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (Privacy  Act),  the 
Federal  Housing  Finance  Board 
(Finance  Board)  is  providing  notice  of 
its  intent  to  amend  the  system  of  records 
entitled  FHFB-1  Employee  Attendance 
Records,  to  include  payroll  records  and 
a  new  routine  use  required  by  the 
Persona]  Responsibility  and  WoA 
Opportunity  Reconciliation  Act  of  1996 
(Reconciliation  Act). 
DATES:  This  amendment  will  become 
efEactive  as  proposed  without  further 
notice  on  January  21. 1998  imless 
comments  dictate  otherwise.  The 
Finance  Board  will  accept  comments  in 
writing  on  or  before  January  21, 1998. 
ADDRESSES:  Mail  comments  to  Elaine  L. 
Baker,  Secretary  to  the  Board.  Federal 
Housing  Finance  Board.  1777  F  Street. 
N.W.,  Washington,  D.C.  20006. 
Comments  will  be  available  for  public 
inspection  at  this  address. 
FOR  FURTHER  WTOnMATIQN  CONTACT: 
E.  Alan  Simpson,  Personnel  Officer. 
Office  of  Resource  Management.  202/ 
406-2585.  or  Janice  A.  Kaye,  Attorney- 
Advisor.  Office  of  General  Counsel,  202/ 
408-2505,  Federal  Housing  Finance 
Board.  1777  F  Street.  N.W..  Washington. 
D.C  20006. 

SUPPLEMENTARY  MFORMATKM:  Pursuant 
to  the  requiremenU  of  the  Privacy  Act. 
the  Finance  Board  is  publishing  a  notice 
of  an  amendment  to  its  system  of 
records  entitled  FHFB-l  Employee 
Attendance  Records,  to  expressly 
include  payroll  records  and  a  new 
routine  use  required  by  the 
Reconciliation  Act  See  5  U.S.C. 
552a(eM4)  and  (11);  Pub.  L.  104-193. 
sec.  316(f).  110  Stat  2175  (Aug.  22. 
1996).  codified  at  42  U.S.C.  653. 

Under  the  Reconciliation  Act.  the 
Finance  Board  is  required  to  disclose 
data  fit>m  the  system  of  records  entitled 
FHFB-1  Employee  Payroll  and 
Attendance  Records  to  the  Office  of 
Child  Support  Enforcement. 
Administration  for  Children  and 
Families.  Department  of  Health  and 
Human  Services,  for  use  in  the  National 
Database  of  New  Hires,  which  is  part  of 
the  Federal  Parent  Locator  Service 
(FPLS)  and  Federal  Tax  Offeet  System, 
DHHS/OCSE  No.  09-90-0074.  See  62 
FR  61663  (Oct  2. 1997)  (describing 
FPLS). 


FPLS  is  a  computerized  network 
through  which  states  may  request 
location  information  from  federal  and 
state  agencies  to  find  non-custodial 
parents  and  their  employees  for 
purposes  of  establishing  and  enforcing 
child  support  obligations.  On  October  1. 

1997.  FPLS  was  expanded  to  include 
the  National  Directory  of  New  Hires,  a 
database  containing  employment 
information  on  employees  recently 
hired,  quarterly  wage  data  on  private 
and  public  sector  employees,  and 
information  on  unemployment 
compensation  benefits.  On  October  1. 

1998.  FPLS  will  be  expanded  further  to 
include  a  Federal  Case  Registry  that  will 
contain  abstracts  on  all  participants 
involved  in  child  support  enforcement 
cases.  When  the  Federal  Case  Registry  is 
instituted,  its  files  will  be  matched  on 
an  ongoing  basis  against  the  files  in  the 
National  Directory  of  New  Hires  to 
determine  if  an  employee  is  a 
participant  in  a  child  support  case 
an3nvhere  in  the  country.  The 
appropriate  state  will  be  notified  if 
FPLS  identifies  a  person  as  a  participant 
in  a  child  support  case.  State  requests  to 
FPLS  for  location  information  ako  v^ 
continue  to  be  processed  after  October 
1. 1998. 

When  the  Finance  Board  hires  a 

Eerson,  it  may  disclose  to  FPLS  his  or 
er  name,  social  security  niunber,  home 
address,  date  of  birth,  date  of  hire,  and 
information  identifying  the  Finance 
Board  as  the  employer.  The  Finance 
Board  also  may  disclose  to  FPLS  the 
names,  social  security  numbers,  and 
quarterly  earnings  of  each  Finance 
Board  employee,  within  one  month  of 
^  the  end  of  the  quarterly  reporting 
period. 

Information  the  Finance  Board 
submits  to  FPLS  wUl  be  disclosed  by  the 
Office  of  Child  Support  Enforcement  to 
the  Social  Seciurity  Administration  for 
verification  to  ensure  that  the  social 
security  number  provided  is  correct  It 
also  will  be  disclosed  to  the  Secretary  of 
the  Treasury  for  use  in  verifying  claims 
for  the  advance  payment  of  the  earned 
income  tax  credit  or  to  verify  a  claim  of 
employment  on  a  tax  return. 

Accordingly,  the  Finance  Board 
hereby  amends  the  system  of  records 
entitled  FHFB-1  Employee  Attendance 
Records,  originally  published  in  the 
Federal  RegMer  in  September  1995.  see 
60  FR  46120  (Sept  5. 1995),  as  follows: 


CATEGORIES  OF  SOVnuALS  COVERED  BY  THE 
SYSTEM: 

Current  and  Cormer  Finance  Board 
employees. 

CATGQOMES  OF  RECORDS  W  THE  SYSTEM: 

Records  consist  of  salary  and  payroll 
data,  including  time  and  attendance 
information. 


nOUTME  USa  OF  RECORDS  MAINTASIEO  M  THE 
SYSTBS,  WCUJOWO  CATTOOnCB  OF  uasW  AND 
TMEPUnPOEMOFEUCMI 


2.  The  Department  of  Agriculture's 
National  Finance  Centw  for  pa^oll 
purposes. 
*        •        •        •        • 

7.  OPM  or  the  General  Accounting 
Office  (GAO)  when  the  information  is 
required  for  evaluation  of  payroll  or 
leave  administration. 

10.  The  Office  of  Child  Support 
Enforcmnent,  Administration  for 
Children  and  Families.  Department  of 
Health  and  Human  Services,  upon  its 
request  and  as  required  by  the  Personal 
Responsibilify  and  Work  Opportunity 
Reconciliation  Act  of  1996,  see  Pub.  L. 
104-193.  sec.  316(f),  110  Stat  2175 
(Aug.  22, 1996),  codified  at  42  U.S.C 
653,  for  the  purposes  of  establishing  and 
enforcing  ddld  support  obligations. 


SYSTBI MANAGER  AND/ 

Office  of  Resource  Management, 
Federal  Housing  Finance  Board,  1777  F 
Street,  N.W.,  Washington,  D.C  20006. 
•        •        •        •        • 

By  the  Federal  Housing  Finance  BoanL 

Dated:  Deoember  12, 1997. 
H^Uiam  W.  riiMhnn. 
Mattoffng  Director. 

[FR  Doc  97-332SS  FUed  12-19-47;  8:45  am] 
BtUSM  coos  S7SS-0MI 


FHFB-l 

systbiname: 

Employee  Attendance  and  Payroll 
Recoitis. 


FEDERAL  RESERVE  SYSTBI 

Chang*  in  Bank  Control  Nottcaa; 
AcquiaWons  of  Sharaa  or  Banka  or 
Bank  Hoklino  Companiaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
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Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  ofBces 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
6.1998. 

A.  Federal  Reserve  Bank  of  Cleveland 
Qeffery  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Street,  Qeveland,  Ohio 
44101-2566: 

1.  Lee  Allen  Novak.  Rebecca  Sue 
Novak,  and  Nicholas  Lee  Novak,  all  of 
Urichsville.  Ohio;  to  acquire  voting 
shares  of  FNB,  Inc.,  Dennison,  Ohio, 
and  thereby  indirectly  acquire  First 
National  Bank  of  Dennison.  Dennison. 
Ohio. 

B.  Pedaral  Rmmm  Bank  of  Atlanta 
(Lois  Berthaume.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta.  Georgia 
30303-2713: 

1.  Joseph  Rohlen  Kondisko,  and 
Allana  Minerva  Kondisko,  both  of 
Venice,  Florida,  and  William  Graham 
McKelvey.  and  Jeanne  WoUbrd 
McKelvey,  both  of  Salix.  Pennsylvania; 
to  collectively  control  outstanding 
voting  shares  of  Community  National 
Bank  Corporation,  Venice,  Florida,  and 
thereby  indirectly  acquire  Community 
National  Bank  of  Sarasota  County, 
Venice,  Florida. 

2.  Rachel  /.  Reeves.  Miami.  Florida:  to 
retain  31.63  percent,  and  acquire  an 
additional  10.37  percent,  for  a  total  of 
51  percent,  of  the  voting  shares  of 
NGLC.  Inc.,  Miami,  Florida,  and  thereby 
indirectly  acquire  Peoples  National 
Bank  of  Commerce,  Miami,  Florida. 

Board  of  Govmnon  of  the  Federal  Raaonre 
Syatam.  DKembar  17, 1097. 


I- 

Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-33334  Filed  12-19-97;  8:45  i 

I  oooa  «ie-et-r 


FEDERAL  RESERVE  SYSTEM 

Formationa  of,  AcqutaWona  by,  and 
Mergers  of  Bank  Holding  Companiee 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1641  et  seq.) 
(BHC  Act),  RegulaUon  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 


inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  ofBces  of 
the  Board  of  Governors.  Intereated 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Rmerve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  16, 
1998 

A.  Federal  Baaaiiii  Bank  of  AtlanU 
(Lois  Berthaume,  Vice  President)  104 
MarietU  Street.  N.W.,  Atlanta,  Georgia 
30303-2713: 

} .  CSommunity  National  Bank 
Coqntation.  BSOP.  Venice.  Florida;  to 
become  a  bank  holding  Company  by 
acquiring  30  (>ercent  of  the  voting  shares 
of  Community  National  Bank 
Corporation.  Venice.  Florida,  and 
thereby  indirectly  acquire  Community 
National  Bank  of  SarasoU  County. 
Venice,  Florida. 

B.  Federal  Baeei  »a  Beak  of  Pellea 
(Genie  D.  Short.  Vice  President)  2200 
North  Peerl  Street,  Dallas.  Texas  75201- 
2272: 

1.  State  National  Bancshazee,  Inc.. 
Lubbock.  Texas:  to  acquire  100  percent 
of  the  voting  shares  of  First  Sierra. 
Bancshares,  Inc.,  Truth  or 
Consequences.  New  Mexico,  and 
thereby  indirectly  acquire  Sierra  Bank. 
Las  Cruces,  New  Mexico. 

2.  State  National  Bancshares.  Inc.. 
Lubbock,  Texas,  and  State  National 
Bancshares  of  Delaware,  Inc.,  Dover, 
Delaware:  to  acquire  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Denver  City,  Denver  Qty.  Texas. 

Board  of  Gowmefs  of  the  Federal  R—rve 
System.  Dscamber  17. 1997.  t 

Deputy  Seentary  of  the  Board. 
(FR  Doc.  97-33332  Filed  12-19-47;  S:45  ami 
oooasne-ai-r 


FEDERAL  RESERVE  SYSTEM 

Nottca  of  Propoaaia  To  Engaga  In 
PannlaaMa  Nonbanking  AcUvNlaa  or 
To  Aoquira  Companlaa  That  are 

I  In  Parmtaalbta  f4ont)anklng 


The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 


Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  seciirities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  tvinlcing  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  16. 1998. 

A.  Federal  Reserve  Bank  of 
PUladripUa  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  10105-1521: 

1.  Franklin  Financial  Services 
CiMponitio/),  Chambersburg, 
Pennsylvania;  to  engage  de  novo 
throu^  its  subsidiary.  Farmers  and 
Merchants  Trust  Company  of 
Chambersburg.  Chambersburg. 
Pennsylvania,  in  community 
development  activities,  pursuant  to  $ 
225.28(b)(12)  of  the  Board's  Regulation 
Y:  Comments  on  this  application  must 
be  received  by  January  6, 1098. 

B.  Federal  Reaerve  Bank  of 
Richmond  (A.  Unwood  Gill  m. 
Assistant  Vice  President)  701  East  Byid 
Street.  Richmond.  Virginia  23261-4528: 

1.  BBB^  Corporation  and  BB&T 
Financial  Corporation  of  Virginia,  both 
of  Winston-Salem,  North  Carolina;  to 
acquire  Life  Bancorp,  Inc.,  Norfolk. 
Virginia,  and  thereby  indirectly  acquire 
Life  Savings  Bank,  F.S.B.,  Norfolk. 
Virginia,  and  thereby  engage  in 
operating  a  savings  and  loan 
association,  pursuant  to  § 
225.28(bH4)(ii)  of  the  Board's  Regulation 
Y;  engaging  in  real  estate  appraisal 
activities,  pursuant  to  §  225.28(bX2)(i) 
of  the  Board's  Regulation  Y;  engaging  in 
the  sale  of  credit  related  insurance, 
pursuant  to  S  225.28(b)(llJ(i)  of  the 
Board's  Regulation  Y;  and  engaging  in 
discount  brokerage  activities,  purauant 
to  §  225.28(bK7Xi)  of  the  Board's 
Regulation  Y. 
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Board  of  Goveraora  of  the  Federal  Reserve 
System,  December  17, 1997. 
Jeoniler  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-33333  FUed  12-19-97;  8:45  am] 

■■JJNQ  CODE  at1fr>01-F 


FEDERAL  TRADE  COMMISSION 
[FHe  No.  971-0081] 

Quinneaa  Pic;  Grand  Metropolitan  Pic; 
Anaiyaia  To  Aid  Public  Comment 

AQENCY:  Federal  Trade  Commission. 
ACTIOW;  Proposed  consent  agreement. 


SUMMAflY:  The  consent  agreement  in  thi^i 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order— embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  February  20,  1998. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W.. 
Washington,  D.C.  20580. 
ron  FURTHER  ViFORMATIOM  CONTACT: 
William  Baer.  Federal  Trade 
Commission,  6th  &  Pennsylvania  Ave.. 
NW,  H-374,  Washington,  DC  20580. 
(202)  326-2932.  George  S.  Gary,  Federal 
Trade  Commission,  6th  &  Pennsylvania 
Ave.,  NW.  H-374,  Washii^on.  DC 
20580.  (202)  326-3741. 
SUPPLEMEWTARY  INFORMATKM:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46.  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  December  15, 1997).  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  ReCsrence  Room,  Room  H- 


130,  Sixth  Street  and  Pennsylvania 
Avenue,  N.W.,  Washington.  D.C.  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6}(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 


Analysis  To  Aid  Public  Comment  on  the 
Provisionally  Accepted  Consent  Order 

The  Federal  Trade  Commission  has 
accepted  for  public  comment  from 
Guinness  pic  ("Guinness")  and  Grand 
Metropolitan  pic  ("Grand  Met")  an 
Agreement  Containing  Consent  Older 
("Proposed  Consent  Order").  The 
Proposed  Consent  Order  remedies  the 
likely  anticompetitive  effects  arising 
from  the  proposed  meiger  of  Qiiinness 
and  Grand  Met  in  two  relevant  product 
markets.  This  agreement  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  from 
interested  persons. 

Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  consent 
order  in  the  agreement. 

According  to  the  draft  of  complaint 
that  the  Commission  intends  to  issue, 
Guinness  and  Grand  Met  are 
competitors  in  the  sale  and  distribution 
in  the  United  States  of  premium  Scotch 
and  premium  gin.  The  premium  Scotch 
products  of  Guiimess  include  Johnnie 
Walkor  Red  and  Dewar's  White  Label 
and  the  premium  Scotch  brands  of 
Grand  Met  include  J&B  Rare,  J&B  Select, 
and  The  Famous  Grouse.  The  premium 
gin  brands  of  Guinness  include 
Tanqueray  gin  and  the  premium  gin 
brands  of  Grand  Met  are  Bombay 
Original  and  Bombay  Sapphire. 

The  Commission's  draft  of  complaint 
states  that  Guinness  and  Grand  Met 
entered  into  an  agreement  to  merge  thefr 
companies  on  May  11, 1997.  The  size  of 
the  transaction,  measured  in  terms  of 
the  market  capitalization  of  both  parties, 
is  about  $36  billion. 

The  Commission  is  concerned  that  the 
proposed  merger  would  eliminate 
substantial  competition  between 
Guinness  and  Grand  Met.  and  increase 
concentration  substantially,  in  the  very 
highly  concentrated  premium  Scotch 
and  premium  gin  markets,  resulting  in 
higher  prices.  The  Commission  stated  it 
has  i;gason  to  believe  that  the  proposed 
merger  would  have  anticompetitive 
efiiacts  and  violate  Section  7  of  the 


Clayton  Act  and  Section  5  of  the  Federal 
Trade  Commission  Act 

In  the  United  States  premium  Scotch 
market.  Guinness  is  the  largest 
competitor  with  about  68%  of  all  sales 
and  Grand  Met  is  the  second  largest 
competitor,  with  about  24%  of  sales. 
Together,  the  merged  firm  will  control 
approximately  92%  of  all  United  States 
premium  Scotch  sales.  The  proposed 
merger  would  increase  the  Herfindahl- 
Hirschman  hidex  ("HHI"),  the 
customary  measure  of  industry 
concentration,  by  over  3000  points  and 
produce  a  market  concentration  of  over 
8000  points.  In  the  United  States 
premiimi  gin  market.  Guinness  is  the 
largest  competitor  with  about  58%  of  all 
sales  and  Grand  Met  is  the  third  largest, 
and  about  15%  of  sales.  Together,  the 
merged  firm  will  control  approximately 
73%  of  all  United  States  premium  gin 
sales.  The  proposed  merger  would 
increase  the  HHI  by  over  1700  points 
and  produce  a  market  concentration  of 
over  6000  points. 

The  Proposed  Consent  Order,  if 
finally  issued  by  the  Commission, 
would  settle  all  of  the  charges  alleged  in 
the  Coirunission's  complaint  Under  the 
terms  of  the  Proposed  Consent  Order, 
Guiimess  and  Grand  Met  will  be 
required  to  divest  their  Dewar's  Scotch, 
Bombay  Original  gin,  and  Bombay 
Sapphire  gin  brands,  worldwide,  to  one 
or  two  acquirers  acceptable  to  the 
Conunission.  To  insure  an 
uninterrupted  supply  of  Dewar's  Scotch 
after  the  brand  divestiture,  Guirmess 
will  be  required  to  divest  additional 
assets,  including  Scotch  distilling 
capacity,  if  the  Commission  should 
determine  that  these  additional  assets 
are  necessary  for  the  acquirer  effectively 
to  compete.  Also,  to  insure  an 
uninterrupted  supply  of  Bombay 
Original  and  Bombay  Sapphire  gins, 
Guirmess  and  Grand  Met  may  be 
required  to  produce  these  gins  for  the 
acquirer,  in  England,  should  the 
independent  third  party  that  has  been 
producing  Bombay  Original  and 
Bombay  Sapphire  for  Grand  Met  not 
wish  to  continue  to  do  so  for  the 
acquirer. 

Guirmess  and  Grand  Met  will  be    ' 
required  to  complete  the  required 
divestitures  %vithin  six  (6)  months  from 
the  date  of  the  Commission's  acceptance 
of  the  consent  order  for  public 
comment  In  the  event  Guirmess  and 
Grand  Met  do  not  divest  Dewar's, 
Bombay  Original,  and  Bombay  Sapphire 
to  an  acquirer  or  acquirers  acceptable  to 
the  Commission  in  the  reqijusite  time, 
procedures  for  the  appointment  of  a 
trustee  to  sell  the  assets  have  been 
agreed  to  and  will  be  triggered. 
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Accompanying  the  Propoaed  Consent 
Order  is  an  Asset  Maintenance 
Agreement.  Under  its  terms.  Guinness 
and  Grand  Met  are  required  to  preserre 
and  maintain  the  competitive  viability 
of  all  of  the  assets  to  be  divested  in 
order  to  insure  that  the  competitive 
value  of  these  assets  will  be  maintained 
after  the  merger  but  before  the  assets  ate 
actually  divested. 

By  accepting  the  Proposed  Consent 
Order  subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  problems  alleged  in  the 
compliant  will  be  resolved.  The  purpose 
of  this  analysis  is  to  invite  and  facilitate 
public  comment  concerning  the 
Proposed  Consent  Order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Proposed  Consent 
Order,  nor  is  it  intended  to  modify  the 
terms  in  any  way. 
DomM  S.  Clark. 
Sacntary. 

Separate  Statement  of  Conuniaaioaar 
Maiy  L.  Azcuenaga  Concurring  in  Fart 
and  mwanflng  in  Pari  in  Guinnaai  PLC, 
File  No.  tn-IMMl 

Today,  the  Commission  accepts  for 
public  comment  a  consent  order  settling 
allegations  that  the  merger  of  Guinness 
PLC  and  Grand  Metropolitan  PLC  would 
violate  Section  7  of  the  Clayton  Act  and 
Section  5  of  the  Federal  Trade 
Commission  Act  The  complaint  alleges 
as  antitrust  product  markets:  (1) 
"premium  Scotch."  which  is  defined  as 
"blended  Scotch  whisky  that  is  made 
and  bottled  in  Scotland,  generally 
advertised,  promoted,  and  available 
throughout  the  United  States,  and  sold 
at  retail  at  prices  comparable  to  the 
prices  of  the  jfohimie  Walker  Red, 
Dewar's  White  Label,  and  J&B  Rare 
brands."  and  (2)  "premium  gin."  which 
is  defined  as  "gin  that  is  made  and 
bottled  in  England,  generally  advertised, 
promoted,  and  available  throughout  the 
United  States,  and  sold  at  retail  at  prices 
comparable  to  the  prices  of  Tanqueray. 
Bombay  Original,  and  Bombay  SappUre 
brands."  1  cannot  support  the  complaint 
as  written. 

Although  at  first  glance  the  markets 
may  sound  wacky  (to  use  the 
vernacular),  the  complaint  merits  our 
careful  attention.  For  reasons  that  are 
not  apparent,  the  proposed  product 
markets  exclude  brands  not  marketed 
throughout  the  United  SUtes.  if  there 
are  any,  that  compete  head  to  head  with 
the  natioiud  brands.  By  definition,  the 
"premium  gin"  product  market  also 
excludes  domestically  bottled  gia 
brands,  if  any,  that  are  sold  at  priOM 
comparable  to  Tanqueray  and  Bombay. 


I  see  no  reason  for  these  seemingly 
arbitrary  exclusicHis. 

More  importantly,  the  price 
limitations  in  the  product  markets  do 
not  seem  justifiable.  As  recognized  in 
Commission  precedent,  competition 
occurs  along  a  continuum  of  prices  as 
brands  compete  with  products  above 
and  below  their  prices.  In  Heublein, 
Inc.,  96  F.T.C  385  (1980),  for  example, 
the  Commission  dismissed  the 
complaint  based  on  findings  in  an  "all 
wine"  market  and  the  table,  dessert  and 
sparkling  wine  submarkets.  As  then 
Commissioner  Pitofiky  stated  in  the 
Heublein  opinion,  although  the 
competitive  offerings  of  the  wine 
industry  were  not  altogether 
homogeneous,  "those  diverse  products 
nevertheless  may  'appropriately  be 
designated  as  a  market'  for  antitrust 
analysis,"  96  F.T.C.  at  576  quoting  Coca 
Cola  Bottling  Co.  of  New  York.  Inc..  93 
F.T.C  110  (1979). 

Despite  my  disagreement  with  the 
allegations  in  the  complaint,  I  find 
reason  to  believe  that  the  merger  of 
Guinneas  PLC  and  Grand  Metropolitan 
PLC  would  violate  the  law  on  the  iMsis 
of  a  broader  maiiiet  and  that  an  ordw  to 
remedy  the  lessening  of  competition  in 
the  broader  market  would  be 
appropriate.  The  divestiture  of  the 
Dewar's  S(X)tch  and  Bombay  gin  brands 
will  have  some  remedial  effect  in  the 
broadar  market,  and  for  that  reason,  I 
have  voted  to  accept  the  order  for  public 
comment  After  the  public  comment 
period,  I  will  revisit  the  question 
whether  the  order  is  sufficient  or 
whether  the  Commission  should  reject 
the  order  and  seek  additional 
divestitures  in  an  administrative 
proceeding. 

(FR  Doc.  07-33306  Filed  12-19-97;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Office  of  ttie 


AQency  infonnellon  Collection 
ActlvWee:  r»ropoeed  Collectione; 
Convnent  Re^ueet 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(cK2)(A)  of  the  Paperwork 
Reduction  Act  of  1095.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plaiu  and  instruments,  call  the  OS 


Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proponed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minlmlge  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

iTopoeefl  rro|ecis  i 

Evaluation  of  the  Propoeed  Cash  and 
Counseling  Demonstration — New — Cash 
and  Counseling  is  a  consumer  directed 
care  model  for  individuals  with 
physical  or  developmental  disabilities. 
A  demonstration  project  utilizing  this 
model  has  been  proposed.  The  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation  is  planning  to  engage  in  an 
information  collection  for  the  purpose 
of  evaluating  this  demonstration. 
Respondents:  Individuals  or 
Households;  Burden  Information  for 
Baseline  Interview — Number  of 
Respondents:  15,250;  Burden  per 
Response:  .62  hours;  Total  Burden  for 
Baseline:  9,455  hours — Burden 
Information  for  Four-Month  Treeitment 
Group  Interview —  Number  of 
Respondents:  7,245;  Burden  per 
Response:  .5  hours;  Total  Burden  for 
Four-Month  Treatment  Group  Interview: 
3,622  hours — Burden  Information  for 
Eight-Month  Treatment  Group 
Interview — Niunber  of  Respondents: 
6.900;  Burden  per  Response:  .58  hours; 
Total  Burden  for  Eight-Month  Treatment 
Group  Interview:  4.002  hours — Burden 
Information  for  Nine-Month  FoUowup 
Interview — Number  of  Respondents: 
13,800;  Burden  per  Response:  .75  hours; 
Total  Burden  for  Nine-Month  FoUowup: 
10,350  hours — Total  Burden  for  Project 
27.429  hours. 

Send  comments  to  Cynthia  Agens 
Bauer,  OS  Reports  Qearance  Officer. 
Room  503H.  Humphrey  Building.  200 
Independence  Avenue  S.W.. 
Washington  DC.  20201.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  December  4. 1997. 


I  P.  William 

Deputy  Assistant  Secretary,  Budget 

(FR  Doc.  97-33355  Filed  12-19-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

The  OfSce  of  the  Secvelwy 

Informallon  Collection  ActMty  Under 
Emergency  Review  by  the  Office  of 
" .— --  ^    i(OMB) 


Title:  Survey  of  Biomedical  Equipment 
MaaufiBctaran  for  Year  2000 
Comiiliance 

Paperwork  Rednctioa  Act 
Keqnireiueuta 

We  are  reqitired  to  solicit  public 
conunents  imdw  section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995. 
Specific^y,  comments  are  invited  on 

(1)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  wiU  have  practical  utility; 

(2)  the  accuracy  of  the  estimate  of  tlw 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  (4)  ways  to 
minimizB  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
tedhniques  or  other  forms  of  information 
technology.  We  are  seeking  emergency 
OMB  approval  for  this  collection  of 
information. 

Deaciiptiun 

The  Deputy  Secretary  of  the 
Department  of  Health  and  Human 
Services,  on  behalf  of  the  government- 
wide  Biomedical  Equipment  Subgroup 
of  the  CIO  Council's  Year  2000 
Subcommittee,  is  surveying 
manu&cturen  of  biomedical  equipment 
about  the  Year  2000  compliance  of  their 
products.  The  existence  of  a  Year  2000 
date  problem  in  biomedical  equipment 
could  pose  potentially  serious  health 
and  safety  consequences. 

Manu&cturers  are  requested  to  post 
information  about  noncompliance 
products  on  a  web  site  and  link  this  to 
a  government  web  site  on  biomedical 
equipment  If  all  of  a  manufacturer's 
prociucts  are  compliant,  they  are 
requested  to  provide  notice  of  total 

eroduct  compliance.  Manufacturers 
ave  the  option  to  mail  the  information 
to  the  Department  of  Health  and  Human 
Services  for  posting  on  the  government 
web  site.  All  information  collected  will 
be  available  to  the  public  through  the 
government  web  site. 

To  be  Year  2000  compliant,  a  product 
must  be  able  to  accurately  process  date 
information  in  the  Year  2000  and 
between  the  twentieth  and  twenty-first 
centuries,  including  leap  year 
calculations.  Medi^  devices  and 


scientific  laboratory  equipment  may 
experience  problems  beginning  January 
1,  2000  if  the  computer  systems, 
software  applications,  or  embedded 
chips  used  in  these  devices  and 
equipment  contain  two-d^t  fields  for 
year  rroresentetion. 

The  Food  and  Drug  Administration 
(FDA)  regulates  medical  devices  and 
needs  information  regarding  the  Year 
2000  compliance  of  thrae  products. 
Under  a  previous  Good  Manufecturing 
Practices  regulation  and  the  current 
Quality  System  Regulation,  effective 
June  1, 1997,  manufecturers  must 
investigate  and  correct  problems  with 
medical  devices  that  present  a 
significant  risk  to  public  health.  This 
includes  devices  that  fail  to  operate 
according  to  their  specifications  because 
of  inaccurate  date  recording  and/or 
calculations.  Also,  section  518  of  the 
Food.  Drug  and  Cosmetic  Act  requires 
notification  of  users  or  purchasers  when 
a  device  presents  a  reasonable  risk  of 
substantial  harm  to  public  health.  These 
regulations,  however,  do  not  apply  to  all 
biomedical  equipment,  such  as 
scientific  laboratory  equipment,  but 
only  to  medical  devices.  Therefore,  a 
proactive  collection  of  Year  2000 
compliance  information  of  all 
biomedical  equipnwnt  is  necessary  to 
prevent  a  Year  2000  date  problem  from 
causing  any  public  health  risk  in  the 
patient  care  services  and  health  research 
initiatives  of  the  next  century. 

Burden  Information 

Respondents:  Biomedical  Equipment 
Manufecturers. 

Estimated  Number  of  Potentially 
Noncompliant  Products:  20,500. 

Estimated  Percentage  of  Responses 
Collected  Electronically:  75%. 

Estimated  Response  Time  to  Post  One 
Noncompliant  Product:  5  minutes. 

Estimated  Percentage  of  Written 
Responses:  25%. 

Estimated  Written  Response  Time  for 
One  Noncompliant  Product:  20  minutes. 

Estimated  Total  Annual  Burden:  2989 
hours. 

Additional  Information 

HHS  is  requesting  that  OMB  grant  a 
seven  day  approval  under  procedures 
for  emergency  processing.  ° 

Questions  aoout  this  information 
collection  can  be  directed  to  the  Project 
Coordinator,  Gayle  Finch,  Director, 
Office  of  Information  Technology 
Planning  and  Investment.  Humphrey 
Building,  200  Independent  Avenue, 
S.W.,  Washington,  D.C.  20201,  phone 
202-690-5515  or  fex  202-690-8715. 

Written  comments  about  the 
information  collection  described  above 
can  be  directed  to  Wendy  Taylor,  OMB 


Deak  Officer.  Office  of  Management  and 
Budget,  725  17th  Street.  N.W.,  Room 
10235,  Washington.  D.C  20503.  or  fax 
202-395-6074. 

Dated:  Deosnber  15, 1997. 
Tern  Joyce, 

RepoiU  Clearance  Offioar. 
(FR  Doc.  97-33310  Filed  12-19-97;  8.-45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nellonal  Commitloe  on  VNal  end 
SftteBce;  Meeting 

Pursuant  to  the  Federal  Advisory 
Conunittee  Act  the  D^iartment  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Mune;  National  Committae  on  Vital  and 
Health  Statistics  (NCVHS).  Sobconunittee  on 
PopulatioD-SpeciiSc  lasuas. 

Times  and  Dates:  lOKW  a.m.-SH)0  pan.. 
January  12. 1998;  KhOO  ajn.-4:00  p.m., 
January  13, 1998. 

Place;  Room  303A,  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue  S.W.. 
Washington  D.C  20201. 
Statih:Opea. 

Purpose:  The  Subcommittee  will  discuss 
data  needs  and  issues  asaocisted  trith 
Medicaid  managed  care.  Preaantatioas  will 
be  made  by  rBprasentativBt  of  flBdeial,  State 
and  local  agencies,  ptovidan.  plans,  and 
patient  advocacy  groups  wiio  wrill  describe 
their  data  needs  and  imins  lelatiog  to 
Medicaid  tniuyiH  care.  The  Sutxnmmtttae 
also  will  plan  site  visiu  to  selected  States  to 
assess  data  iasoai  in  Mediraid  man^tnri  can. 

Contact  Person  far  Afore  Informatkm: 
Sufastantiv«  program  infonnation  as  well  as 
a  roster  of  committee  membos  may  be 
obtained  £com  James  Scanion.  NCVHS 
Executive  Staff  Director,  Office  of  tlie 
Assistant  Seuetary  for  Plannii^  and 
Evaluation,  EHSiS.  Room  440-4),  Humphray 
Building.  200  Indqwndence  Avenue  S.W.. 
Washington  D.C.  20201,  telephone  (202)  690- 
7100.  or  Maijotie  S.  Graanbatg.  Executive 
Secretary,  NCVHS.  HCH&,  CDC,  Room  1100. 
Presidoitial  Building.  6525  Belcrest  Road. 
Hyattsville.  Maryland  20782.  telephone  301/ 
436-7050.  Additional  information  about  the 
full  Committae  is  available  on  tlw  NCVHS 
website,  when  the  tentative  ^igtMia  Cor  the 
Subcommittee  meeting  will  also  be  pasted 
wlien  available:  http://aspe.os.dhlis!gov/ 
ncviis 

Dated:  December  17, 1997. 

Director,  Divisioa  of  Data  Pt^icy. 
[FR  Doa  97-33354  Piled  12-l»-97;  8:45  am) 
COOC  4181-a4-M 
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DEPARTMBIT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  HeeHh  Care  Policy  and 


Agency  Infonnatlon  CoNectton 
AcUvWee:  Propoaed  Collection; 
Comment  Requeet 

AOmCY:  Agency  for  Health  Care  Policy 
and  Research.  HHS. 
action:  Notice. 


I  This  notice  announces  that 

the  Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  U  planning  to 
request  the  Office  of  Management  and 
Budget  (OMB)  to  allow  a  proposed 
information  collection  project  of 
"Medical  Expenditure  Panel  Survey- 
Insurance  Component  (MEPS-IC)  for 
1996  and  1999."  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  {44  U.S.C.  3506(c)(2)(A)). 
AHCPR  invites  the  public  to  comment 
on  this  proposed  information  collection. 

This  proposed  information  collection 
was  previously  published  in  the  Federal 
Rflgiatar  on  October  6.  1997  and  allowed 
60  days  for  public  comment.  As  a  result, 
public  comments  were  received.  The 
purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comment. 
DATES:  Comments  on  this  notice  must  be 
received  by  )anuary  21. 1998. 
AOOMCaacs:  Written  comments  should 
be  submitted  to  the  OMB  Desk  Officer 
at  the  following  address:  Allison  Eydt. 
Human  Resources  and  Housing  Branch. 
Office  of  Information  and  Regulatory 
AChirs,  OMB;  New  Executive  Office 
Building.  Room  10235:  Washington. 
20503. 

All  comments  will  become  a  matter  of 
public  record. 

FOR  RIRTHER  aiFORMATKM  CONTACT: 
Ruth  A.  Celtnieks.  AHCPR  Reports 
Clearance  Officer.  (301)  594-1406.  «xt 
1497. 

•U^PUMBNTAfrr  a^ORMATION: 

Propoeed  Profect 

"Medical  Expenditure  Panel  Survey — 
Insurance  Component  (MEPS-IC)  for 
1096  and  1999." 

The  AHCPR  plans  to  continue 
collection  of  the  MEPS-IC.  This  survey 
collects  information  from  employers 
(including  public  and  private  sectors) 
and  other  health  iiuurance  providers. 
The  survey  was  first  conducted  in  1997. 

The  MEPS-IC  is  the  integration  of  two 
previous  surveys  which  collected 
similar  information  from  two  different 
samples.  The  two  surveys  were: 

1.  The  1994  National  Employer  Health 
Insurance  Survey  (NEHIS)  sponsored  by 
AHCPR.  the  National  Center  for  Health 


Statistics  (NCHS)  and  the  Health  Care 
Financing  Administration  (HCFA).  The 
NEHIS  haid  a  sample  drawn  bom  (1)  a 
list  of  private  sector  establishments,  the 
Dunn  Market  Idantifien.  provided  by 
Dunn  and  Bradstieet.  a  mafor  supplier 
of  business  information,  (2)  a  list  of  all 
government  entities.  Federal.  State  and 
local,  provided  by  the  Censiu  Bureau, 
and  (3)  a  list  of  self-employed 
individuals  provided  by  the  NCHS:  and 

2.  The  1967  Health  Insurance  Plans 
Survey  (HIPS)  sponsored  by  AHCPR's 
piBdecessor,  die  National  Center  for 
Healtii  Statistics  Research.  The  HIPS 
sample  was  a  sample  of  employen  and 
other  health  insurance  providen 
generated  fitom  the  1967  National 
Medical  Expenditure  Survey,  a 
household  survey  similar  to  the  MEPS- 

HC. 

As  a  result,  the  sample  for  the  MEPS- 
IC  is  made  up  of  two  components: 

1.  A  list  sample  of  omployen  selected 
from  three  sample  frames,  private 
sector,  government  entities  and  self- 
employed  individuals,  avail  ible  lirom 
the  Bureau  of  the  Census:  and 

2.  a  sample  of  employera  and  other 
health  insurance  providen  identified  by 
respondents  to  the  MEPS-Household 
Component  (MEPS-HC).  The  MEPS-HC 
is  an  aimual  household  survey  designed 
to  collect  medical  expenditures  and 
ancillary  information  for  individuals. 

Data  will  be  produced  in  two  forms: 
(1)  Files  containing  employer 
information  from  the  list  sample  of 
selected  employers:  and  (2)  filee 
containing  calendar  yean  1907  and 
1996  insurance  data  collected  in  1098 
and  1999  from  employen  and  linked  to 
information  bora  the  household 
respondenU  of  the  1997  and  1998 
MEPS-HC  surveys. 

The  data  are  intended  to  be  used  for 
purpoaea  such  as: 

•  Generatng  national  and  State 
estimates  of  employer  health  care 

offerings: 

•  Producing  aggregate  data  on 
national  and  State  estimates  of  spending 
on  employer-sponsored  health 
iiuurance  for  analyzing  results  of 
national  and  State  health  care  policy 
and  providing  information  to  guide 
future  policy; 

•  Supplying  data  to  model  the 
demand  for  health  insurance:  and 

•  Providing  a  valuable  source  of 
information  concerning  household 
responses  regarding  choices  of  health 
plaiis  and  costs  and  benefits  of  these 
plans,  when  pooled  with  data  from  the 
MEPS-HC. 

These  data  provide  the  basis  for 
researchen  to  address  significant 
questions  for  employen  and 
policymaken  alike. 


Method  of  CoUectiDB 

The  data  will  be  collected  using  a 
combination  of  modes.  AHCPR  intends 
to  firat  contact  the  employera  by 
telephone.  This  contact  will  provide 
information  on  the  avaHability  of  health 
insurance  &t>m  the  employer  and 
essential  persons  to  contact  Based  upon 
this  information.  AHCPR  will  send  a 
mail  questionnaire  to  emplojren  and 
others  identified  by  employen.  In  order 
to  assure  high  response  rates.  AHCPR 
will  follow-up  with  a  second  mailing  at 
an  acceptable  time  interval,  followed  by 
a  telephone  call  to  collect  data  frtim 
those  who  have  not  responded  by  mail. 

Data  collected  from  each  employer 
will  include  a  description  of  the 
business  (e.g..  size,  industry)  and 
descriptions  of  health  insurance  plans 
available,  plan  enrollmenta.  total  plan 
costa  and  costa  to  employees. 

For  employen  that  can  be  matched  to 
the  MEPS-HC  respondents,  data  will 
also  be  collected  indicating  the  actual 
plan  selected  by  die  MEPS-HC 
respondent  and  the  plan  coata. 

As  part  of  the  process,  for  larger 
employen  with  high  burdens,  such  as 
State  employen  and  large  firms.  AHCPR 
will,  if  needed,  perform  personal  visita 
and  do  customized  collection,  such  as, 
acceptance  of  data  in  computerixed 
formaU.  Annual  burden  estimates 
foUow: 

Initial  Number  of  Retpondonts: 
40.000. 

Number  of  Survey*  Per  Retpondent:  1. 

Average  Burden  Per  Respondent:  .5 
hour. 

Estimated  Annual  Total  Burden: 
20,000  boun. 

Keqoaat  ior  Conunenta 

Commenta  are  invited  on:  (a)  The 
necesaity  of  the  proposed  collection:  (b) 
the  accuracy  of  the  Agency's  estimate  of 
burden  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minirp'"*  the  burden  of  the 
collection  of  information  upon  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Commenta  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection. 

Copies  of  these  proposed  collection 
plans  and  instruments  can  be  obtained 
from  the  AHCPR  Reporta  Qearance 
Officer  (see  above). 
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Dated:  December  15. 1997. 
JokaM. 
Adminittrator. 
[FR  Doc  97-33253  Filed  12-19-97;  g:45  am] 
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DEPARTMENT  OP  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  HeaNh  Care  PoHcy  and 


NoBce  of  Aaaa>emant  of  Medical 
Tecnnology 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR),  through  the 
Center  for  Practice  and  Technology 
Assessmmit  (CPTA),  announces  that  it  is 
initiating  an  assessment  of  the 
efiiBctiveness  of  Prostate-specific  antigen 
(PSA)  testing  in  patienta  iwith  benign 
prostatic  hyperplasia  (BPH). 

The  AHCPR  is  requesting  information 
on  the  utility,  and  costa  associated  with 
the  use  of  PSA  testing  and  the  specific 
indications  for  which  this  testing  is 
appropriate.  The  AHCPR  also  requesta 
information  on  patient  selection  criteria. 
The  assessment  consista  of  a  synthesis 
'of  information  found  in  published 
literature  and  obtained  from  appropriate 
organisations  in  the  private  sector. 
Public  Health  Service  (PHS)  agencies 
and  othen  in  the  Federal  Government 
AHCPR  essessmenta  are  conducted  in 
accordance  with  sections  904(b)  and  (d) 
of  die  PHS  Act  (42  U.S.C.  299a-2(b)  and 
(d)).  The  assessment  is  based  on  the 
most  current  knowledge  concerning  the 
clinical  effsctiveness  and  appropriate 
uses  of  the  technology  being  evaluated. 
The  information  being  sought  by  this 
notice  is  a  review  and  evaluation  of 
past,  current,  and  planned  research 
related  to  this  technology,  as  well  as  a 
bibliography  of  published,  controlled 
clinical  trials  and  other  well-designed 
cHnical  studies.  Information  related  to 
the  characteristics  of  the  patient 
.  population  most  likely  to  benefit  from 
PSA  testing  as  well  as  information  on 
the  clinical  acceptability,  effectiveness, 
and  the  extent  of  use  of  this  technology, 
is  also  being  sought  Following 
completion  of  the  assessment,  a 
recommendation  will  be  formulated  to 
assist  the  Health  Care  Financing 
Administration  (HCFA)  in  establishing 
Medicare  coverage  policy. 

The  AHCPR  is  interested  in  receiving 
information  which  would  help  in  the 
evaluation  or  review  of  the  technology 
as  described  above.  To  enable  the 
interested  scientific  community  to 
evaluate  the  information  and  analysis 
included  in  the  assessment  AHCPR  will 
discuss  in  the  assessment  only  those 


data  and  analyses  for  which  a  source(s) 
can  be  cited.  Respondento  are  therefore 
encouraged  to  include  with  their 
submissions  a  written  consent 
permitting  AHCm  "to  cite  and  make 
public  the  sources  of  the  data  and  the 
commenta  provided".  Otherwise,  in 
accordance  with  the  confidentiality 
statute  governing  information  collected 
by  AHCPR.  42  U.S.C.  299a-l(c).  no 
information  received  will  be  published 
or  disclosed  which  could  identify  an 
entity  or  individual  supplying  the 
information  or  any  individual  or  entity 
described  in  the  information.  In 
addition,  clearly  market  proprietary 
information  may  be  kept  confidential  in 
accordance  with  the  Freedom  of 
Information  Act  5  U.S.C  §  552(bX4). 

Any  person  or  group  wishing  to 
provide  AHCPR  with  information 
relevant  to  this  assessment  should  do  so 
in  writing  no  later  than  March  23. 1998 
to:  Douglas  B.  Kamerow,  MJ).,  MJ»Jl, 
Director.  Center  for  Practice  and 
Technology  Assessment.  Agency  for 
Health  Care  Policy  and  Research,  6000 
Executive  Boulevard,  Suite  310, 
Rockville.  MD  20852,  Phone:  (301)  594- 
4015. 

Dated:  December  IS.  1997. 
Je^M-Pliiafciig. 
Adminiatrator. 
[FR  Doc  97-33252  Filed  12-19-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Cantars  for 


Control 


[Number  81«] 


IndhrMuaf  Grants  for  Extranural  Injury 
naaaaroh  for  Primary  Prevention  of 
Unimanllonal  InKiriao,  Acuta  Cara, 
DIaablllty  Prevention,  and 
Biomachamcs;  Notiea  of  Avirilabllity  of 
Funda  for  Fiscal  Year  1996 

Introdoction 

The  Centera  for  Disease  Control  and 
Prevention  (CDC)  announces  that 
applications  are  being  accepted  for 
Injury  Prevention  and  Control  Research 
Granto  for  fiscal  year  (FY)  1998. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  lifo.  This  announcement 
is  related  to  the  priority  area  of 
Unintentional  Injuries.  (To  order  a  copy 
of  Healthy  People  2000,  see  the  Section 
Where  to  Obtain  Additional 
Information.) 


Anthority 

This  program  is  authmized  under 
Sections  301.  391-394  of  the  Public 
Health  Service  Act  (42  USC  241.  280h- 
280b-3),  as  amended.  Program 
regulations  are  set  forth  in  Title  42  CFR 
Part  52. 

Saaolw-Fraa  WorkplKx 

CDC  strongly  encourages  all  pant  and 
cooperative  agreement  recipienta  to 
provide  a  smoke-free  worlq>laoe  and  to 
promote  the  non-use  of  all  tobacco 
producta.  and  Public  Law  103-227,  the 
Pro-Childran  Act  of  1994.  prohibita 
smoking  in  certain  facilities  that  receive 
Fedo^  funds  in  which  educati(«. 
library,  day  care,  health  care,  and  auly 
childhood  development  services  are 
provided  to  children. 

Eligible  Applicants 

Eligible  applicanta  include  aU 
nonprofit  and  for-profit  organizations. 
Thus  State  and  lool  health  depwtmenta 
and  State  and  local  governmental 
agnicies,  univenities.  colleges,  research 
institutions,  and  other  public  and 
private  organizations,  including  small, 
minority  and/or  woman-owned 
businesses  are  eligible  fm  these  reseerdi 
grants.  Current  holden  of  CDC  ii^ury 
control  research  projecte  are  eligible  to 
apply. 

Nete:  An  oigsnization  described  in  tectioii 
501(cM4)  of  the  Intemel  Revenue  Code  of 
lam  which  engages  in  lobbying  activities 
shall  not  he  eligible  to  receive  Federal  funds 
constituting  an  award,  a  grant  contract  '*^". 
or  any  other  form. 

Availability  of  Funds 

Approximatriy  $2.7  million  is 
available  for  FY  1998  injury  research 
granto  diat  include  funding  for  projects 
that  address  primary  prevention  of 
unintentional  injuries  (home  and 
leisure,  and  motor  vehicle  related- 
injuries),  acute  care,  the  prevention  of 
secondary  conditions  in  persons  with 
disabilities,  and  biomechanics. 

Approximately  $1,800,000  is  available 
to  support  6-8  projecta  that  address 
primary  prevention  of  unintmtional 
injuries  (home  and  leisure,  and  motor 
vehicle  related-injuries),  acute  care,  and 
the  prevention  of  secondary  conditions 
in  persons  with  disabilities.  Awards 
will  be  made  for  a  12-month  budget 
period  within  a  project  period  not  to 
exceed  three  years.  The  maximum 
funding  level  per  year  will  not  exceed 
$300,000  (including  both  direct  and 
indirect  costa).  Applications  that  exceed 
the  funding  cap  of  $300,000  virill  be 
excluded  from  the  competition  and 
returned  to  the  applicant 

Approximately  $900,000  is  available 
to  support  3-5  projecta  that  address 
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biomechanics.  Awards  will  be  made  for 
a  12-month  budget  period  within  a 
project  period  not  to  exceed  three  yean. 
The  m«^i""""  funding  level  per  year 
will  not  exceed  $300,000  (including 
both  direct  and  indirect  costs). 
Applications  that  exceed  the  hmding 
cap  will  be  excluded  from  the 
competition  and  returned  to  the 
applicant. 

The  specific  program  prioritiea  for 
these  funding  opportunities  are  outlined 
with  examples  in  this  announcement 
under  the  subheading,  "Programmatic 
Prioritiaa." 

Continuation  awards  within  the 
project  period  will  be  made  based  on 
satisfactory  progress  demonstrated  by 
investigators  at  work-in-progress 
monitoring  worluhops  (travel  expenses 
for  this  annual  one  day  meeting  should 
be  included  in  the  applicant's  propoaed 
budget),  the  achievement  of  workplan 
milestones  reflected  in  the  continuation 
application,  and  the  availability  of 
Federal  funds.  In  addition,  if  funds  are 
available,  continuation  awards  may  be 
elWble  for  increased  funding  to  ofEMt 
inOadonary  costs. 

Use  of  FuB^-Raatrictiona  on  Lobbying 

Applicants  should  be  awrare  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  3 1 
U.S.C.  1352  (which  has  been  in  effiact 
since  December  23, 1989),  recipients 
(and  their  subtier  contractors)  are 
prohibited  from  using  appropriated 
Federal  funds  (other  than  profita  tnm  a 
Federal  contract)  for  lobbying  CaoflvaM 
or  any  Federal  agency  in  connection 
with  the  award  of  a  (>articular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  current  HHS 
Appropriations  Act  expressly  prohibits 
thlB  use  of  appropriated  funds  for 
indirect  or  "grass  roots"  lobbying  efforts 
that  are  deaigned  to  support  or  defeat 
legislation  pending  before  State 
legislatures.  Section  503  of  the  law 
provides  as  follows: 

Saction  503(s)  No  paxt  of  any  appropriation 
caatyasd  in  this  Act  shall  ba  uaad.  otiwr 
than  far  aarmal  and  rscognixad  exacutiv»- 
lagi^lative  ralationships.  for  publicity  or 
propaganda  purpoaas,  for  the  preparatioo, 
disMbution.  or  ua«  of  any  kit.  pamphlet, 
booUat.  publication,  radio,  television,  or 
video  presentation  designed  to  support  or 
dsCaat  JagislatiBn  panding  before  tha 
Congrees  or  muf  8Ma  la^lature.  except  in 


preeantation  to  the  Congress  or  any  State 
legislature  itself . 

(b)  No  part  of  any  appropriation  contained 
in  tills  Act  stiail  ba  uMd  to  pay  tha  salary  or 
sxpansas  of  any  grant  or  contract  recipient, 
or  ^snt  acting  for  such  recipient,  related  to 
any  activity  designed  to  influence  legislation 
or  appropriations  pending  before  tlia 
Congress  or  any  State  legislature. 

Prohibition  on  Uae  of  CDC  Fn«b  for 
I  G«a  Coatrol  Acthritia* 


The  Departments  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agendas  Appropriatioiu  Act. 
1998,  specifies  that:  "none  of  the  funds 
made  available  for  injury  prevention 
and  control  at  the  Centers  for  Disease 
Control  and  Prevention  may  be  uaed  to 
advocate  or  promote  gun  contioL" 

Anti-Lobbying  Act  requirements 
prohibit  lobbying  Congress  with 
appropriated  Federal  moniea. 
Specifically,  this  Act  prohibiU  the  use 
of  Federal  fiinds  for  direct  or  indirect 
commtmicatioiu  intended  or  designed 
to  influence  a  Member  of  Congreaa  with 
ragard  to  specific  Federal  legisladon. 
This  prohioition  includes  the  funding 
and  aaaistance  of  public  grassroots 
campaigns  intended  or  deaigned  to 
influence  Members  of  Congreaa  with 
ragnd  to  specific  legislation  or 
appropriation  by  Congreaa. 

In  addition  to  the  reatrictions  in  the 
Anti-Lobbying  Act.  CDC  interpreU  the 
Ungifgw  in  the  CDC's  Appropriations 
Act  to  mean  that  CDC's  ninds  may  not 
be  spent  on  political  action  or  other 
activities  designed  to  affect  the  passage 
of  specific  Federal.  Stale,  or  local 
le^slation  Intended  to  leatrict  or  control 
the  purchaae  or  use  of  flraarms. 

Background  and  Deflnitiona 

A.  Background 

By  nearly  every  measure,  injury  ranks 
aa  one  of  the  nation's  most  preaaiog 
health  problems.  More  than  150,000 
people  die  each  year  as  a  result  of  motor 
vehicle  crashes,  falla,  fires,  drownii^, 
poisonings,  suicides,  homicides,  and 
other  types  of  injuries.  Each  year,  56 
million  people  sustain  injuries  severe 
enough  to  require  medical  treatment, 
and  for  every  100  people  injured,  the 
effects  are  serious  enough  to  require  162 
days  of  restricted  activity.  Thirty-four 
million  injured  persoiu  visit  emergency 
departments  and  another  2.7  million  are 
hospitalized. 

Injury  is  the  leeding  cause  of  death  for 
Americans  between  the  agea  of  one  and 
44  years,  and  the  leading  catise  of 
potential  years  of  life  loat.  Young 
children  are  at  the  greatest  risk  from  car 
daaliea  (both  as  occupants  and 
pedeatriazu),  drownings,  and  Bxea. 
Adolescents  and  young  adults. 


especially  malea,  are  at  higheat  risk  of 
death  from  motor-vehicle  crashes  and 
gunshot  wounds.  For  people  older  than 
75,  fells  are  the  leading  cause  of  death. 

Although  the  greatest  cost  of  injury  is 
in  human  suffering  and  loss,  the 
financial  cost  of  injury  is  estimated  at 
more  than  $224  billion,  an  increase  of 
42  percent  in  the  last  decade.  These 
costs  include  direct  medical  care  and 
rehabilitation  coats  as  well  as  lost  wages 
of  the  individual  and  productivity 
losses  to  the  nation. 

Opportunities  to  understand  and 
prevent  unintentional  injuries  and 
reduce  their  effects  are  avaifeble. 
Maximizing  these  opportunities  for 
prevention  and  control  requires  a  broad 
approach  which  will  incorporate  many 
disciplines  that  previously  have  not 
been  an  integral  part  of  public  health 
•Sorts.  Many  of  these  opportunities  and 
raeeerch  priorities  are  identified  in 
Healthy  People  2000;  Injury  in  America 
(National  Academy  Praas.  2101 
Constitution  Avenue.  NW,  Washington. 
D.C.  20418— ISBNO-309-03545-7): 
Injuiv  Prevention:  Meeting  the 
Challenge  (supplement  to  the  American 
Journal  of  Preventive  Medicine.  (Vol.  5, 
no.  3. 1989);  and  Coat  of  Injury  (Dorothy 
P.  Rice,  Ellen  ).  MacKenzie,  and 
Associates,  Cost  of  Injury:  A  Report  to 
the  Congress.  San  Francisco,  Cailifomia: 
Institute  for  Health  and  Aging, 
University  of  California  and  Injury 
Prevention  Research  Center.  The  Johns 
Hopkins  University.  1989). 


B.  Definitioiu 

1.  Injtiry  is  defined  as  physical 
damage  to  an  individual  that  occurs 
over  a  short  period  of  time  as  a  raault 
of  acute  exposure  to  one  of  the  forms  of 
physical  energy  in  the  enviroiunent  or 
to  chemical  agents  or  the  acute  lack  of 
oxygen.  The  three  phases  of  injury 
control  are  defined  as  prevention,  acute 
care,  and  rehabiliution.  Within  theae 
phases  the  major  categories  of  injury  are 
intentional,  unintentional,  and 
occupational.  Intentional  injuries  raault 
from  interpersonal  or  self-inflicted 
violence,  and  include  homicide, 
assaults,  suicide  and  suicide  attempts, 
elder  and  child  abuse,  violence  against 
women,  and  aexual  assault. 
Unintentional  or  unintended  inj\iries 
include  those  that  result  from  motor 
vehicle  collisions,  falls,  fires, 
poisonings,  and  droMmings. 
Occupatioiial  injuriea  occur  at  the 
worksite  and  include  unintendonal 
trauma  such  aa  work-related  motor- 
vehicle  injuriea,  drownings, 
electrocutions,  and  intentional  injuries 
in  the  workplace  such  as  homicide.  Not 
Included  in  this  definition  of 
occupational  injuries  are  cumufetive 
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traiuna  disorders,  back  injuries  not 
caused  by  acute  trauma,  and  e&lBctrof 
repeeted  exposures  to  chemical  or 
physical  agents. 

2.  Individual  injury  control  raaearch 
projects  (ROl)  are  defined  as  reseuch 
desifmed  to: 

a.  Elucidate  the  chain  of  causation 

(he  etiology  and  mechanisms — of 
injuries  and  subseouent  disabilities:  or 

o.  Yield  results  directly  applicable  to 
identifying  interventions  to  prevent 
injury  occurrence  or  minlmliiy 
di8abiliW;or 

c.  Evaluate  the  effect  of  known 
interventions  on  injury  morbidity, 
mortality,  disability,  and  costs. 
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The  purposes  of  this  program  are  to: 

A.  Support  injury  prevention  and 
control  research  on  priority  issues  as 
delineated  in  Healthy  People  2000; 
Injury  in  America;  Injury  Prevention: 
Meeting  the  Challenge;  and  Cost  of 
Injury. 

B.  Encourage  profisssionals  from  a 
wide  spectrum  of  disciplines  such  as 
engineering,  medicine,  health  care, 
public  health,  behavioral  and  social 
sciencea,  and  others,  to  imdertake 
rBsean:h  to  prevent  and  control  injiuies. 

C.  Expand  the  development  and 
evaluation  of  current  or  new 
intervention  methods  and  strategies  for 
preventing  unintentional  injuries. 

D.  Build  the  scientific  base  for  the 
prevention  of  imintentional  injuries  and 
deaths. 

Prograai  Raqoiremento 

The  following  are  applicant 
requirements: 

A.  A  principal  investigator  who  has 
conducted  research,  published  the 
findings  in  peer-reviewed  Journals,  and 
has  specific  authority  and  responsU>ility 
to  carry  out  the  proposed  project 

B.  Demonstrated  experience  (on  the 
applicant's  project  team)  in  conducting, 
evaluating,  and  publishing  in  peer- 
reviewed  journals  injury  control 
research  (as  previously  defined). 

C  Effective  and  well-defined  woridng 
relationships  within  the  performing 
organization  and  with  outside  entities 
that  will  ensure  implementation  of  the 
proposed  activities. 

D.  The  ability  to  cany  out  an  injury 
control  research  project  as  previously 
defined  under  Background  and 
Definitions,  (B.2.a-c). 

E.  The  overall  match  between  the 
applicant's  proposed  theme  and 
research  objectives  and  the  program 
priorities  as  described  under  the 
heading  "Programmatic  Priorities." 

Nets:  Grant  funds  will  not  be  made 
availal}ls  to  support  the  provision  of  direct 


I  sorvicas.  KHgihIe  applicants  may  enter 
into  contracts,  including  consoctia 
agreements  (as  sat  forth  in  the  PHS  (kants 
Policy  Statement)  as  nacaasary  to  maet  the 
raquiiemants  of  the  progrsm  and  strei^ithen 
tha  o— II  aiyliration. 

Programmatic  Priorities 

Grant  applications  fw  reseeich 
projects  that  address  primary  prevention 
of  unintentional  injuriea  (home  ami 
leisure,  and  motor  vehicle  related- 
injuries  ).  acute  care,  the  prevention  of 
secondary  conditions  in  persons  with 
injury-related  disabilities,  and 
biomechanics  are  sought  The  foctis  of 
grants  should  reflect  the  brtMd-based 
need  to  control  injury  morbidity, 
mortality,  disability,  and  costs. 
Applications  must  address  a 
progranmiatic  priority  area  as  noted 
below.  Examples  of  possible  projects 
listed  tmder  the  priority  areas  below  are 
not  exhaustive,  hmovative  alternative 
approaches  are  encouraged. 
For  primary  prevention  of 
unintentioncd  injuries,  there  is 
programmatic  interest  in  the  areas  of 
home  and  leistire,  and  motor  vehicle 
injuries: 

(1)  Specifically,  there  is  special 
programmatic  intmest  in  the 
development  and  evaluation  of 
unintentional  injury  prevention 
strategies  that  can  be  applied  in 
inpatient  and  outpatient  clinical  and/or 
managed  care  settings  (e.g.,  HMOs, 
PPOs,  clinics,  clinicians'  offices, 
academic  health  centers,  etc.).  For 
example,  health  care-based  programs 
that  reduce  the  injury  risk  to  elderly 
drivers  with  medical  conditions,  fell 
prevention  programs  among  the  elderly, 
and  other  methods  of  delivering  injury 
prevention  through  clinical  practice  or 
managed  care  settings,  are  acceptable. 

(2)  There  is  interest  in  applying 
behavioral  research  to  injury  prevention 
science.  That  is,  the  application  of 
behavior  change  strategies  to  injury 
problems.  For  example,  applying 
"stages-of-change"  or  the 
transtheoretical  model  to  modify 
behaviors  that  will  increaae  the 
protection  of  motor  vehicle  occupants, 
testing  peer-to-peer  and  cross- 
generational  counseling  approaches, 
appljring  elements  of  social  learning 
theory  or  social  cognitive  theory  to 
changing  unintentional  injury  risk 
behaviors,  or  implementing 
interventions  that  take  advantage  of 
several  theoretical  approaches 
simultaneously  are  acceptable. 

(3)  There  is  programmatic  interest  in 
research  that  evaluates  the  e£fects  of 
making  low-cost  safety  devices  more 
available  and  or  accessible  to  special 
and  general  populations.  There  is 


interest,  as  well,  in  the  use  of  economic 
incentive  sjfstems,  such  as  discounts 
and  rebates,  or  throug}i  insurance 
programs  (health,  automobife  or  life). 
For  exampfe,  these  approachea  could  be 
studied  as  methods  tar  increasing  the 
use  and  maintenance  of  residential 
smoke  detectors  or  sprinkler  systems  in 
high  risk  or  rural  nei^iborhbods,  or  to 
promote  bicycle  helmet  ownoship  and 
uae  at  the  community  level. 

Community  based  research  is 
particularly  relevant,  and  studies  that 
replicate  successful  programs  in  new 
settings  or  with  other  popufetions  are 
eligible. 

Unintentional  injury  prevention 
proposals  primarily  adcuessing  the 
epidemiology  of  unintentional  injuriea 
will  not  be  mnded  undw  this 
annotmcement 

A  more  thorough  discussion  of 
methodologies  for  conducting 
prevention  eSactiveness  research  is 
presented  in  "A  Framework  for 
Assessing  the  Effectiveness  of  Disease 
and  Injury  Prevention,"  (CDC  Morbidity 
and  Mortality  Weekly  Report  March  27, 
1992,  Volume  41,  Number  RR-3,  pp.  5- 
11)  and  in  "Assessing  the  Effectiveness 
of  Disease  and  Injury  Prevention 
Programs:  Costs  and  Consequences'' 
(CDC  Morbidity  and  Mortality  Weekly 
Report  August  18, 1995,  Vol.  44,  No. 
RRIO).  To  receive  information  on  these 
reports  see  the  section  Where  to  Obtain 
Additional  Information. 

In  acute  care  there  is  progranunatic 
interest  in  intensifying  the  role  of  the 
hospital  emergency  department  and 
inpatient  hospital  trauma  smvices  in 
pid)lic  health  surveillance  (e.g., 
emergency  department  surveillance 
systems,  inpatient  trauma  registries), 
clinical  prevention  services  (e.g., 
protocols,  interventions,  and  referrals 
for  patients  injiued  in  interpersonal 
violence  or  identified  as  alcohol 
drinkers  who  drink  at  a  hazardous 
level),  evaluation  of  acute  care 
effectiveness  and  costs  (e.g.,  studies  of 
trauma  care  systems  in  terms  of  their 
impact  on  morbidity  and  disability, 
assessments  of  treatment  modalities  that 
are  used  conventionally  or  are  emerging 
rapidly  in  mainstream  clinical  practice). 

(1)  'There  is  interest  in  establishing 
electronic  linkages  and  common  data 
elements  across  clinical  information  and 
public  health  surveillance  systons  (e.g., 
incorporating  NQPCs  Data  ElemenU  for 
Emergency  Department  Systems, 
Release  1.0  in  distributed  record 
systems)  to  fecilitete  reporting  of  injury 
incidence  and  outcome  date.  There  is 
interest  in  developing  or  further  refining 
measures  of  injury  severity  (e.g.,  indices 
that  stratify  injuries  by  anatomic 
severity  to  fecilitete  evaluation  of 
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trauma  caie  procaaaes  and  outcomaa. 
Acute  care-baaed,  public  health 
•urveillanca  systema  are  moat  valuable 
where  they  provide  comprehensive 
coverage  of  defined  populations,  are 
used  to  identify  injury  causes,  risk 
CKtora,  treatments  and  outcomes,  and 
lend  themaehras  to  developing  or 
reflning  ^M"*^*!  and  epidemiologic 
measures  of  injuries  includinglheir 
severity  and  costs.  Information  on 
obtaining  Data  Elements  for  Emeigencv 
Department  Systems.  Release  1.0.  can  be 
found  under  tne  section  Where  to 
Obtain  Additional  Information. 

(2)  There  is  interest  in  evaluating  the 
effectiveness  and  costs  of  programs  that 
identify  patients  at  high  risk  for 
subaequent  Injury  and  provide  on-site 
interventions  or  referrals  to  further 
define  the  role  of  clinical  prevention 
servicea  in  acute  care  settinss.  There  is 
intaiest  in  research  that  evaluates  ways 
to  overcome  barriers  to  service 
provision  in  emergency  departments 
and  inpatient  trauma  services  to 
encourage  greater  use  of  clinical 
prevention  services  shown  to  be 
effiective  and  economical.  Acute  care 

Eractitioners  are  uniquely  positioned  to 
elp  reduce  or  eliminate  injury  risk 
factors  in  the  patient  populations  they 
aarve.  In  emergency  departments  and 
inpatient  trauma  services  there  are 
opportunities  to  introduce  or  extend 
clinical  prevention  services  (e.g., 
screening  and  brief  intervention  for 
pattmtff  with  mild  to  moderate  alcohol 
pf^4^|^HP«  and  identification  and  referral 
of  patients  with  severe  alcohol  problems 
to  apecialixad  alcohol  treatment 

(3)  There  is  interest  in  comprehensive 
evaluations  of  the  effectiveness  of 
trauma  care  systems  (e.g.,  baseline  and 
follow-up  study  of  State  or  regional 
trauma  care  systems  that  identifiea  the 
•yitHB's  impact  on  special  populations 
•uch  m  diildran  and  the  elderly  as  well 
as  overall  system  effectiveness).  There  is 
interest  in  systematic  studies  in  people 
of  standard  ways  of  delivering  acute 
care  aa  well  as  new  interventions, 
particularly  where  key  questions  peraist 
about  benefits,  risks,  and  costs  (e.g., 
clinical  trials  of  procedurea. 
medications,  or  protocols  used  in 
trauma  care).  Systematic,  empirically- 
baaed  studies  of  effiectivenesa  and  costs 
ara  needed  to  evaluate  poison  control 
lyatems,  tnuma  care  systems,  and 
apecific  dlagnoatic  and  therapeutic 
interventions  currently  used  or  rapidly 
emerging  in  acute  care  of  injured 
paraons. 

In  diaabiUty  prevention,  there  ia 
programmatic  intereat  in  community- 
MMd  iMeaich  to  prevent  the 

)  and  reduce  the  severity  of 


diaabilitiea  or  other  adverae  outcomaa 
among  persons  with  traumatic  brain 
injury  (TBI)  and  spinal  cord  injury 
(SQ).  Adverse  outcomes  include 
aecondary  conditions  such  as  pressure 
ulcers  and  contractures;  cognitive, 
behavioral,  or  psychological  disordera; 
■od  other  definable  conditions 
HWciated  witii  TBI  or  SQ.  Raaearch 
topics  relating  to  TBI  or  SCI  muat 
include  any  of  the  following; 

(1)  Identifying  risk  factors  associated 
with  adverse  outcomea  following 
rehabilitation. 

(2)  Developing  or  evaluating 
interventions  that  are  delivered  in  the 
conmiunity  aetting  or  as  part  of 
outpatient  rehabilitation  care  to  prevent 
or  minimize  the  impact  of  adverse 
outcomea  or  secondary  conditions. 

(3)  Defining  the  incidence  of  and 
adverse  outcomea  associated  with  mild 
TBI  (i.e..  nonfatal  TBI  not  resulting  in 
hospitalization)  in  a  defined  geopolitical 
population.  Research  propoaads  may 
address  all  age  groups  or  may  be  limited 
to  children  and  adoleacenta.  Alcohol 
and  drug  use  or  dependence  can  be 
among  a  range  of  outcomes  considered, 
but  should  not  be  the  primary  focus  of 
the  project. 

(4)  Defining  patterns  of  post  acute 
care  among  persons  with  SQ  or  TBI 
resulting  in  hospitalization,  using 
population-based  data.  The  evolving 
nature  of  health  care  delivery  may  have 
changed  the  availability  of 
rehabilitation,  the  location  where 
rehabilitative  services  are  delivered,  the 
timing  of  services  received,  and  the 
length  of  the  rehabilitation  period. 
Reaearch  in  this  area  should  define  the 
type  of  facility  where  rehabilitation 
services  are  received,  timing  of 
rehabilitation  service  delivery,  length  of 
rehabilitation  period,  and  payment 
source  for  services. 

Disability  prevention  propoaals 
primarily  addressing  alcohol  and  other 
drug  use  or  dependence  will  not  be 
funded  under  this  aimouncemenL 

In  biomechanics,  there  is 
progranunatic  interest  in  traumatic  brain 
and  spinal  cord  injury  (TBl/SQ).  This 
interest  includes  the  biomechanical 
evaluation  of  intervention  concepts  and 
strategiea  (e.g..  multi-uae  recreational 
helmets,  mouth  and  fece  protection 
devices  for  athletes,  energy-absorbing 
playground  siirfaces,  hip  pads,  motor 
vehicle  side  Impact  and  rollover 
countermeasuraa,  etc.).  There  is  special 
interest  in  defining  human  tolerance 
limits  for  injury  among  very  young 
children,  women,  and  older  persons;  the 
development  of  biofidelic  models  to 
elucidate  injury  physiology  and 
pharmacologic,  surgical,  rehabilitation, 
and  other  interventions;  improvements 


in  injury  assessment  technology: 
understanding  impact  injury 
mechanisms;  and  quantifying  infuiy- 
related  biomechanical  responses  for 
critical  areas  of  the  human  body  (e.g., 
brain  and  vertebral  injury  with  spinal 
cord  involvement).  Consideration  will 
also  be  given  to  the  biomechanics  of 
thoracic  and  abdominal  viscera, 
muscidature  and  joints  including  the 
articidar  cartilage,  tendons  and 
ligaments. 

Reporting  Rjequiremenla 

An  original  and  two  copies  of  the 
Bnnnrial  status  and  progress  reports  are 
due  90  days  after  the  end  of  each  budget 
period.  Final  financial  statiu  and 
progress  reports  are  due  90  days  after 
the  end  of  die  project  period. 

Application  Content 

Applications  for  injury  control 
research  grants  shoidd  Include: 

A.  The  project's  focus  that  justifies  the 
research  needs  and  describes  the 
scientific  basis  for  the  research,  the 
expected  outcome,  and  the  relevance  of 
the  findings  to  reduce  injury  morbidity, 
mortality,  disability,  and  economic 
losses.  This  focus  ^ould  be  based  on 
recommendations  in  Healthy  People 
2000;  Injury  In  America;  Injury 
Prevention:  Meeting  the  Challenge;  and 
Cost  of  Injury  and  should  seek  creative 
approaches  that  will  contribute  to  a 
national  program  for  injury  control. 

B.  Specific,  measurable,  and  time- 
framed  objectives. 

C.  A  detailed  plan  describing  the 
methods  by  which  the  objectives  will  be 
achieved,  including  their  sequence.  A 
comprehensive  evaluation  plan  is  an 
essential  component  of  the  application. 

D.  A  description  of  the  grant's 
principal  investigator's  role  and 
responsibilities. 

E^  A  description  of  all  the  project  staff 
regardleaa  of  their  funding  source.  It 
should  include  their  titie,  qualifications, 
experience,  percentage  of  time  each  will 
devote  to  the  project,  as  well  as  that 
portion  of  their  salary  to  be  paid  by  the 
grant. 

F.  A  description  of  those  activities 
related  to,  but  not  supported  by  the 
grant 

G.  A  description  of  the  involvement  of 
other  entities  that  will  relate  to  the 
proposed  project,  if  applicable.  It  should 
include  commitments  of  support  and  a 
clear  statement  of  their  rolaa. 

H.  A  detailed  firat  year's  budget  for 
the  grant  with  future  annual  projections, 
if  relevant.  Awards  will  be  made  for 
project  periods  of  up  to  three  years. 

I.  Applicants  must  identify  the 
principal  Injury  phase  (prevention, 
acute  care,  rehabilitation)  discipline 
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(biomechanics,  epidemiology)  or  tjrpe  of 
injury  (intentional,  unintentional)  upon 
Vhich  their  project  focuses. 

An  applicant  organization  has  the 
option  of  having  specific  salary  and 
fringe  benefit  amounts  for  individuals 
omitted  from  the  copies  of  the 
application  which  are  made  available  to 
outside  reviewing  groups.  To  exercise 
this  option:  on  the  original  and  five 
copies  of  the  application,  the  applicant 
must  use  asterisks  to  indicate  those 
individiials  for  whom  salaries  and  fringe 
benefits  are  not  shown;  the  subtotals 
must  still  be  shown.  In  addition,  the 
applicant  must  submit  an  additional 
copy  of  pege  four  of  Form  PHS-398, 
completed  in  full,  with  the  salary  and 
fringe  amounts  shown.  This  budget  page 
will  be  reserved  for  internal  staff  use 
only. 


Evalution  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  CDC  staff  for  completeness 
and  responsiveness  as  outlined  nnder 
the  previous  heading.  Program 
Requirements  (A-E),  Incomplete 
applicationa  and  applications  that  are 
not  responsive  will  be  returned  to  the 
applicant  without  further  consideration. 
Applications  that  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  by  a  peer  review 
group  to  determine  if  the  application  is 
of  stdScient  technical  and  scientific 
merit  to  warrant  further  review  (triage); 
the  CDC  will  withdraw  from  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process. 
Awards  will  be  made  based  on  priority 
score  ranking  by  the  Injury  Resouch 
Grants  Review  Committee  (IRGRC), 
programmatic  priorities  and  needs  as 
determined  by  the  Advisory  Committee 
for  Injury  Prevention  and  Qintrol,  and 
the  availability  of  funds. 

A.  The  first  review  will  be  a  peer 
review  conducted  by  the  IRGRC  on  all 
applications.  Facton  to  be  considered 
will  include: 

1.  The  specific  aims  of  the  research 
project,  i.e.,  the  broad  long-term 
objectives,  the  intended 
accomplishment  of  the  specific  reseerch 
propoul,  and  the  hypothesis  to  be 
tested. 

2.  The  background  of  the  proposal, 
i.e.,  the  basis  for  the  present  proposal, 
the  critical  evaluation  of  existing 
knowledge,  and  specific  identification 
of  the  injury  control  knowledge  gaps 
which  the  proposal  is  intendml  to  fill. 


3.  The  significance  and  originality 
from  a  acientific  or  technical  standpoint 
of  mb  specific  aims  of  the  proposed 
research,  including  the  adequacy  of  the 
theoretical  and  conceptual  framework 
for  the  research. 

4.  For  competitive  renewal 
applications,  the  progress  made  during 
the  prior  project  period.  For  new 

-    applications,  (optional)  the  progress  of 
preliminary  studies  pertinent  to  the 
application. 

5.  The  adequacy  of  die  proposed 
research  design,  approaches,  and 
methodology  to  carry  out  the  research, 
including  quality  assurance  procedures, 
plan  for  data  management,  and 
statistical  anal]fsis  plan. 

6.  The  extent  to  which  the  research 
findings  will  lead  to  feasible,  cost- 
effective  injury  interventions. 

7.  The  extent  to  which  the  evaluation 
plan  will  aUow  the  meesuranent  of 
progress  toward  the  achievement  of  the 
stated  objectives. 

8.  Qualifications,  adequacy,  and 
appropriateness  of  persoimel  to 
accomplish  the  proposed  activities. 

9.  The  degree  of  commitment  and 
cooperation  of  other  interested  parties 
(as  evidenced  by  letters  detailing  the 
nature  and  extent  of  the  involvement). 

10.  The  reasonableness  of  the 
proposed  budget  to  the  proposed 
research  and  demonstration  program. 

11.  Adequacy  of  existing  and 
proposed  &cilities  and  resources. 

B.  The  second  review  will  be 
conducted  by  the  Advisory  Committee 
for  Injury  Prevention  and  Control.  The 
Cactore  to  be  considered  will  include: 

1.  The  results  of  the  peer  review. 

2.  The  significance  of  the  propcoed 
activities  in  relation  to  the  priorities  and 
objectives  stated  in  Healthy  People 
2000;  Injury  in  America;  Injury 
Prevention;  Meeting  the  Challenge;  and 
Cost  of  Injury. 

3.  National  needs. 

4.  Program  balance  among  the  three 
phases  of  injury  control:  prevention, 
acute  care,  and  rehabilitation;  the  major 
disciplines  of  injiiry  control: 
bioibechanics  and  epidemiology;  target 
populations  (e.g.,  adolescents,  children, 
racial  and  ethnic  minorities,  rural 
residents,  farm  families,  and  people 
with  low  incomes);  and 

5.  Budgetary  considerations. 
C.  Continued  Funding: 
Continuation  awards  made  after  FY 

1998,  but  within  the  project  period,  will 
be  made  on  the  basis  of  die  availability 
of  fimds  and  the  following  criteria: 

1.  The  accomplishments  reflected  in 
the  progress  report  of  the  continuation 
application  indicate  that  the  applicant  is 
meeting  previously  stated  objectives  or 
milestones  contained  in  the  project's 


annual  woriqilan  and  aatisbctoiy 
progress  demonstrated  throu^ 
presentations  at  wtwk-in-progress 
monitoring  woriuhops. 

2.  The  objectives  for  the  new  budget 
pffiriod  are  realistic,  specific,  and 
measurable. 

3.  The  methods  described  will  cleariy 
lead  to  achievement  of  these  objectives. 

4.  The  evaluation  plan  will  allow 
management  to  monitor  whether  the 
methods  ara  effective. 

5.  The  budget  request  is  deeily 
explained,  adequately  justified, 
reasonable  and  consistent  with  die 
intended  use  of  grant  funds. 

Exacattve  Order  12372  Seview 

Applications  are  not  aubject  to  the 
review  requirements  of  Executive  Order 
12372. 

PiAUc  Health  System  Rqiortii^ 
Keqnirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  DomBstic  Aaaktaace 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.136. 

Odier  Requiranenls 

A.  Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Etepartment  of  Healtii  and  Human 
Services  RegiUations,  45  CFR  Part  46. 
r^arding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
sulqect  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  Mrith  the  appropriate 
guidelines  and  forms  provided  in  the 
application  kit 

B.  Animal  Subjects 

If  the  proposed  project  involves 
research  on  animal  subjects,  the 
applicant  must  comply  with  the  "PHS 
Policy  on  Humane  Care  and  Use  of 
Laboratory  Animals  by  Awardee 
Institutions."  An  applicant  organization 
proposing  to  use  vertebrate  animnU  in 
PHS-supported  activities  must  file  an 
Animal  Welfare  Assurance  with  the 
Office  for  Protection  finm  Research 
Risks  at  the  National  Institutes  of 
Healdi. 

C.  Women,  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  CDC  to  ensure 
that  women  and  racial  and  ethnic 
groups  will  be  included  in  CDC 
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•uppoited  raseaich  projects  Involving 
human  subjecU,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
1 5  and  include  American  Indian  or 
Alaska  Native,  Asian.  Black  or  African 
American,  Hispanic  or  Latino,  Native 
Hawaiian  or  otner  Pacific  Islander. 
Applicants  shall  ensure  that  women, 
racial  and  ethnic  minority  populations 
are  appropriately  represented  in 
applications  for  research  involving 
human  subjects.  Where  clear  and 
compelling  rationale  exist  that  inclusion 
is  inappropriate  or  not  feasible,  this 
situation  must  be  explained  as  part  of 
the  application. 

In  conducting  the  review  of 
applications  for  scientific  merit,  review 
groups  will  evaluate  proposed  plans  for 
inclusion  of  minorities  and  both  sexes 
as  part  of  the  scientific  assessment  and 
assigned  score.  This  policy  does  not 
apply  to  research  studies  when  the 
investigator  cannot  control  the  race, 
ethnicity  and/or  sex  of  subjects.  Further 
guidance  to  this  policy  is  contained  in 
the  Federal  Registar.  Vol.  60,  No.  179. 
Friday,  September  IS.  1995.  pages 
47947-47951. 

D.  Papetwork  Raduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  this  grant  program  will 
be  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act. 

Application  Sulmiaaion  and  OeadUnes 

A.  Pmapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  GranU  Management 
Specialist  (whose  address  is  reflected  in 
section  B.  "Applications").  It  should  be 
postmarked  no  later  than  two  months 
prior  to  the  planned  submission 
deadline,  (e.g..  January  26  for  February 
25  submission).  The  letter  should 
idertify  the  announcement  number, 
name  the  principal  investigator,  and 
specify  the  injury  phase  or  discipline 
addressed  by  the  proposed  project.  The 
letter  of  intent  does  not  influence 
review  or  funding  decisions,  but  it  will 
enable  CDC  to  plan  the  review  mora 
efficiently,  and  will  ensure  that  each 
applicant  receives  timely  and  relevant 
information  prior  to  application 
submission. 

B.  Applicationa 

Applicants  should  use  Form  PHS-398 
and  adhere  to  the  ERRATA  Instruction 
Sheet  for  Form  PHS-398  contained  in 


the  Grant  Application  ICit  Please  submit 
an  original  and  five  copies  on  or  before 
February  25,  1998  to:  Lisa  G.  TamaroCf, 
Grants  Management  Specialist,  GranU 
Management  Branch,  Procurement  and 
GranU  Office,  Centers  for  Disaaio 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  Room  300. 
AtlanU.  GA  30305. 

C.  Deadlinm 

1.  Applications  shall  be  considered  as 
meeting  the  deedline  if  they  are  either: 

A.  Received  at  the  above  address  on 
or  befora  the  deadline  date,  or 

B.  Sent  on  or  before  the  deadline  date 
to  the  above  address,  and  are  received 
in  time  for  the  review  process. 
ApplicanU  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obuin  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailings. 

2.  Applications  that  do  not  meet  the 
criteria  above  are  considered  late 
applications  and  will  be  returned  to  the 
applicant  . 

yflmn  To  Gbtain  Additioiial 
Information 


Application  'Pocket 

To  receive  additional  written 
information  call  1-888-GRANTS4.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  will 
need  to  refer  to  Announcement  #816. 
CDC  will  not  send  application  kiU  by 
Gscsimile  or  express  mail.  Please  refer  to 
Announcement  #816  when  requesting 
information  and  submitting  an 
application. 

Internet 

This  and  other  CDC  announcemenU 
are  also  available  through  the  CDC 
homepage  on  the  Internet.  The  address 
for  the  CDC  homepage  is  (http7/ 
www.cdc.gov).  For  your  convenience, 
you  may  be  able  to  retrieve  a  copy  of  the 
PHS  Form  398  from  (http:// 
www.nih.govSO/grants/nmding]. 

Business  Management  Technical 
Information 

If  you  need  further  assistance  after 
reviewing  the  contenU  of  the  documenU 
business  management  information  may 
be  obtained  from  Lisa  Tamaroff,  GranU 
Management  Specialist,  Procurement 
and  GranU  Office,  Canters  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE.,  Mailstop  E-13. 
Atlanta,  GA  30305.  telephone  (404) 
842-8796  or  Intemet:lgtlOcdc.gov. 


/^rognmunatic  Technical  Attistance 

If  you  have  programmatic  question 
you  may  obtain  information  from  Ted 
Jones.  Program  Manager,  Extramural 
Raaea^  GranU  Branch.  National 
Canter  for  Injury  Prevention  and 
Control,  Centers  for  Disease  Control  and 
PrevenUon  (CDC),  Mailstop  K-58.  4770 
Buford  Highway,  NE.,  AtlanU.  GA 
30341-3724.  telephone  (770)  488-4824. 
Internet:  tmjlOcdc.gov. 

Potential  applicanU  may  obtain  a 
copy  of  Healthy  People  2000  (Pull 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-O01-004r3-:i)  through 
the  Superintendent  of  DocumenU. 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 512-1800. 

The  document,  "DaU  ElemenU  for 
Emergency  Department  System.  Release 
1.0",  and  subsequent  revisions  can  be 
found  at  the  National  Center  for  Injury 
Prevention  and  Control  Web  site:  http:/ 
/www.cdcgov/ncipc/pub-res/ 
deedspage.htm. 

Information  for  obtaining  copies  of 
Injury  in  America  (National  Academy 
Press,  2101  Constitution  Avenue,  NW. 
Washington,  DC  20418— lSBNO-309- 
03545-7);  Injury  Prevention:  Meeting 
the  Challenge  (supplement  to  the 
American  Journal  of  Preventive 
Medicine.  (Vol.  5,  no.  3. 1989);  Cost  of 
Injury  (Dorothy  P.  Rice.  Ellen  J. 
MacKenzie,  and  Associates,  Cost  of 
Injury:  A  Report  to  the  Congress,  San 
Francisco.  California:  Institute  for 
Health  and  Aging.  University  of 
California  and  Injury  Prevention 
Research  Center,  The  Johitf  Hopkins 
University,  1989);  A  Framework  for 
Assessing  the  Effectiveness  of  Disease 
and  Injury  Pravmition,"  (CDC  Morbidity 
and  Mortality  Weekly  Report,  March  27. 
1992.  Volume  41,  Number  RR-3,  pp.  5- 
11);  and  in  "Assessing  the  Effectivenesa 
of  Disease  and  Injury  Prevention 
Programs:  CosU  and  Consequences" 
(CDC  Morbidity  and  Mortality  Weekly 
Report,  August  18, 1995,  Vol.  44.  No. 
RRIO)  is  included  on  a  separate  sheet 
with  the  application  kit. 

Dated:  Dacembsr  16. 1997. 
|aaapliR.Caf«ar, 

Acting  AMtodate  Dinctor.  Uanageatent  and 
OpeiatioM,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
|FR  Doc.  97-33297  Filed  12-19-97;  8:45  am) 
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DEPARTMCENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AdmlniatFBllon  for  Children  and 
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SubmlesionforOMB 
ComnierN  Re(|ueet 


Title:  The  Office  of  Child  Support 
Enforcement  OCSE-156.  Child  Support 


Enfioioement  Program  Quarterly  Report 
and  OCSE-158,  Child  Suppmt 
Enforcemmt  Program  Annual  Data 
Summary  Report 

OMB  No.:  0970-0057. 

Description:  The  authority  to  collect 
and  report  the  information  requested  on 
Ihese  forms  is  found  in  sections 
452(a)(4).  452(a)(5),  452(a)(10),  469  of 
the  Social  Security  Act  lliese  data  are 
highly  aggregated  and  used  in  a 


management  function  to  establish  th^ 
effiectiveness  and  efficiency  of  State  ^ 
child  support  programs.  The  Federal 
Office  of  Child  Suppmt  Enforcement 
will  used  the  data  to  carry  out  iu 
oversight  role  and  submit  the  Annual 
Report  to  Congress. 

Respondents:  State  govemmenU. 
District  of  Golimibta.  Guam.  \^igin 
Islands  and  Puerto  Rico. 

Aimual  Biuden  Estimates: 


• 

Instrufneot 

Number  of 
reapondema 

Number  of 
responses 

perra- 
apondant 

Avafaoe 

burden 
hours  per 
response 

Total  bur- 
den hours 

0CSE-1S6  -_      

54 

54 

4 
1 

3.7 

1.2 

799.2 
64.8 

OCSE-158 

*. 



Estimated  Total  Annual  Burden 
Hours:  864.0. 

Additional  btfmnation:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families.  Office  of 
Information  Services.  Division  of 
Information  Resource  Management 
Services,  370  L'Enfsnt  Promenade,  S.W.. 
Washington.  D.C.  20447,  Attn:  ACF 
RaporU  Clearance  Officer. 

OMB  Conunent 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  aftra 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  iU  full  eSect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  commenU  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 


directly  to  the  following:  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project.  725  17th  Street, 
N.W.,  Washington.  D.C  20503.  Attn: 
Ms.  Wendy  Taylcv.  » 

Dated:  Deoamber  15. 1997. 
BobSaigta. 

Acting  Hepmts  Clearance  Officer 
(PR  Doc.  97-33311  Filed  12-10-97;  8:45  am] 
OODK  41S«-»1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Admlntetratlon  fbr  ChHdran  and 
Familiea 

Submlealon  for  OMB  Revievv; 
Comment  Requeat 

Title:  The  OCSE^157  Child  Support 
Enforcement  Annual  Data  Report 


Instrument 


OCSE-157 


(MiB  No.:  0970-0057. 

Description:  The  information  obtained 
from  this  form  will  be  used  to  report 
child  Support  Enforcement  activities  to 
the  Con^«S8  as  required  by  law.  to 
complete  perfavmance  indicators 
utilized  in  the  program,  and  to  assist  the 
Office  of  Child  Support  Enforcement  in 
monitoring  and  evaluation  State  Child 
Stq>port  Enforcement  programs.  As  (^ 
October  1. 1988  this  information 
collection  will  replace  the  OC^-156 
and  OCSE-158. 

Respondents:  State.  Local  or  Tribal 
Govt 

Annual  Burden  Estimates: 


Number  of 
respondents 


54 


Number  of 

responses 

per  re- 

sponctent 


1 


Average 

txjrden 
hours  per 


Total  bur- 
dan  hours 


216 


Estimated  Total  Annual  Burden 
Hours:  216. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
Mfritinp  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services.  370  LTnfant  Promenade.  S.W., 
Washington.  D.C  20447.  Attn:  ACF 
ReporU  Clearance  Officer. 

OMB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 


Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  iU  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  commenU  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W..  Washington.  D.C  20503,  Attn: 
Ms.  Wendy  Taylor. 

Dated:  December  16. 1997. 
BobSaigis. 

Acting  Reports  Clearance  Officer. 
(FR  Doc  97-33312  Filed  12-19-97;  8.-45  am) 
BNJJNQ  coca  41S«-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AdministFatton  for  Children  and 
FamilleB 

Submiselon  for  OMB  Revieer; 
Comment  Requeat 

Title:  Statewide  Automated  Child 
Welfiue  Information  System  (SACWIS) 
Assessment  Review  Guide. 

OKfB  No.:  0970-0159. 

Description:  HHS  cannot  fulfill  iU 
obligation  to  effectively  serve  the 
nation's  Adoption  and  Foster  Care 
populations,  nor  report  meaningful  and 
reliable  information  to  Congress 
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(Adoption  and  Foster  Cue  Analyaii  and 
Rjpbrting  System  (AFCARS)  required 
by  section  479(bK2)  of  the  Social 
Security  Act,  or  CAPTA  reporting 
requirements)  about  the  extent  of  the 
problems  facing  thaee  ciiildren  or  the 
eSactiveness  of  various  methodologies 
designed  to  provide  assistance  to  this 
population,  without  access  to  timely 
and  accurate  information.  Forty-six 
States  and  the  CHstrict  o(  Columbia  have 
developed  or  have  committed  to 
develop  a  SACWIS  system  with 
enhanced  (75  percent)  Federal  floancial 


participation  (FFP).  The  purpose  of 
these  reviews  is  to  ensure  that  all 
aspects  of  the  project,  as  described  in 
the  approved  Advance  Planning 
Document  (APD),  have  been  adequately 
completed,  and  coofbrm  with  applicable 
regulations  and  policies. 

States  will  submit  the  completed 
SACWIS  Aaaeaement  Review 
Questionnaire  and  other  documentation. 
The  additional  documents  should  all  be 
raedily  available  to  the  State  as  a  result 
good  project  management 


Inatnjment 


The  information  collected  in  the 
Assessment  Review  Guide  will  allow 
State  and  Federal  officials  to  determine 
if  the  State's  SACWIS  system  meeU  the 
requirements  for  enhanced  title  IV-E 
Federal  financial  participation  defined 
at  45  CFR  13S5.50.  Additionally,  other 
States  will  be  able  to  use  the 
documentation  provided  as  part  of  this 
review  process,  in  their  own  S3rstem 
development  efforts. 

Respondents:  SUte.  Local  or  Tribal 
Govt 

Annual  Burden  Estimates: 


Number  of 


10 


Number  d 
perre- 


1 


Average 

burden 

hour*  per 


60 


Total  bur- 
den houra 


800 


Ssttmated  Total  AnnucJ  Burden 
Hours:  eOO. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families.  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade.  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Regiatar. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  efliBCt  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 

Eroposed  information  collection  should 
B  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street.  NW., 
Washington.  DC  20503.  Attn:  Ms. 
Wendy  Taylor. 

OatMi:  Oacsmber  17, 1997. 
BebSargla. 

Acting  RepotU  Clmxranc9  Officer. 
(PR  Doc  97-33330  Filed  12-19-97;  8:4S  aaal 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Administration 

AdvlMcy  CouncN;  Notloa  of  Maodng 

In  accordance  with  section  10(a)(2)  of 
the  Fedanl  Advisory  Committee  Act 
(Pub.  L.  92-463).  annoimcement  Is 
made  of  the  following  National 


Advisory  bodies  scheduled  to  meet 
during  the  month  of  February,  1998. 

Name:  Adviaory  CommiMion  oa 
Childhood  VaocioM  [ACCV). 

Date  and  Time:  Fsbruary  12, 1090;  9HM 
a.m.-S:00  p.m.;  February  13. 1998:  8:30  a-OL- 
4:00  p.m. 

Place:  The  Wastia  City  Canter.  1400  M 
Stiaet.  N.W..  Washington.  D.C  20005,  (202) 
429-1700. 

Tba  maating  la  open  to  tiie  pubUc 

TlMCaaunittaa  pravidas  advios  and 
raoaanBSDdationt  to  the  Sacratary  of  HHS  on 
th«  following:  [)ap«itin0nt  pfograns  which 
are  directed  at  rsducing  innnt  mottality  and 
improving  the  health  atatiu  of  pngnant 
women  and  InfanU:  bctor*  afiacting  the 
continuum  of  care  with  reapect  to  malamal 
and  child  health  cara,  including  outcomes 
following  ciiildbirth:  foctora  datefmiaing  the 
length  of  hoapital  aUy  following  childbirth; 
atratagiea  to  coordinate  the  variety  of  Federal, 
State,  and  local  and  private  programa  and 
efforts  that  ara  daaigned  to  deal  with  the 
health  and  aocial  |noblams  impacting  on 
infiuit  mottality;  aiod  the  implementation  of 
the  Healthy  Start  initiative  and  Infsnt 
mottality  obiactivea  from  Heahhy  Peoj 
2000:  National  Health  Promotion 
Diaeate  Piwention  Obfectivet. 

Agenda:  Topica  tiiat  will  be  diacuaaed 
include:  updataa  on  the  Childreo'a  Health 
biitiativa  and  the  Children'a  Health 
Insurance  Program:  Diaoepaodaa  in  Infant 
Mottality;  the  Healthy  Start  Program;  Early 
Poatpaitum  Diachaiga:  Unintended 
Pre^ancles;  and  OiaaHi»eillng  Issues. 

Contact:  Anyone  requiring  information 
r^^rding  tiie  Coimmittaa  ahould  contact  Dr. 
Fatar  C  van  Dyck.  Executive  Secretary. 
Adviaory  Committee  on  Infuit  Hottality. 
Health  Raaourcea  and  Setvioea 
Administration.  Room  18-31.  Parklawn 
Building.  5600  Fishers  I^ane.  Rockville.  MD 
20857.  Telephone  (301)  443-2204. 

Pitsona  intereated  in  attending  any  portion 
of  the  meeting  or  having  queetioiis  reprrling 
the  meetii^  ahould  contact  Ms.  Kerry  P. 
Neaaaler,  Health  Reeources  and  Servicas 
Adminiatration.  Matarnal  and  Child 
Bureau.  Telephone  (301)  443-2204. 


Agenda  itama  are  Bubject  to  chants  as 
prioritiea  indicate. 

Dated:  December  16. 1987. 
)aM  M.  HarrfaoB. 

Committee  A4anQgement  Officer,  HRSA. 
(FR  Doc.  97-33295  Filed  12-19-97;  8:45  am] 
>  OOOK  4ias-is-»  ■ 


DEPARTMENT  OF  THE  INTERKMI 

Qoologlcal  Survoy 

Fodorai  Qoographlc  Data  CommltlM 
(FQOC);  Public  Rovlaw  of  Data  Contant 
Standard  for  FacNIty  Location  and 


action:  Notice:  Request  for  commenU. 

•UMMAfir.  The  PGDC  is  conducting  a 
pubhc  review  of  the  Data  Content 
Standard  for  Facility  Location  and 
Identification.  The  purpose  of  this 
public  review  is  to  provide  data  users 
and  producers  with  an  opportunity  to 
comment  on  this  standaitl  in  order  to 
ensure  that  it  meets  their  needs. 
Specifically,  the  PGDC  requests 
responses  in  three  arees:  (1)  identify  any 
"ad  hoc"  or  "defocto"  standards  being 
used  that  address  data  content  for 
facility  location  and  identification:  (2) 
identify  additional  data  requirements  or 
concepts  not  contained  in  this  standard 
that  are  necessary  to  meet  a  user's 
requiremenU;  (3)  identify  any  iaaues 
that  a  user  may  have  in  implementing 
the  standard  in  the  users  information 
systems. 

Participants  in  the  public  review  are 
encouraged  to  provide  comments  that 
address  specific  issues/changes/ 
additions  that  may  result  in  revisions  to 
the  draft  facility  location  and 
identification  standard.  All  participants 
who  make  comments  during  the  public 
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review  period  will  receive  an 
acknowledgmeot  of  the  receipt  of  their 
comment  After  comments  have  been 
considered,  participants  will  receive 
notification  of  how  their  comments 
were  addressed.  After  the  formal 
adoption  of  the  standard  l^  the  FGDC, 
the  revised  standard  and  a  summary 
analysis  of  the  changes  will  be  made 
available. 

DATES:  Comments  must  be  recaiired  on 
or  before  April  10, 1908. 


CONTACT  AND  OnnWCIiCI.  The  complete 
proposal  is  included  in  this  notice.  It  is 
also  posted  at  Internet  address:  http:// 
www.^gdc.gov/Standards/Document8/ 
Standard8/Facility_IDA 

Requests  for  written  copies  of  the 
standard  should  be  addressed  to  "Data 
Content  Standard  for  Facility  Location 
and  Identification",  FGDC  Secretariat 
(attn:  JennifBr  Fox).  U.S.  Geological 
Survey,  590  National  Centm-.  12201 
Sunrise  Valley  Drive.  Reston,  Virginia, 
20192:  or  telephone  703-648-5514; 
facsimile  70^-648-5755;  or  Internet  at 
gdcdu8gs.gov. 

Reviewer's  comments  may  be  sent  to 
the  FGDC  via  Internet  mail  to:  gdc- 
fidOwww.fgdc.gov. 

Reviewer  comments  may  also  be  sent 
to  the  FGE)C  Secretariat  at  the  above 
address.  Please  send  one  hardcopy 
version  of  the  comments  and  a  soft  copy 
version,  preferably  on  a  3.5x3.5  diskette 
in  WordPerfect  5.0  or  6.0/6.1  format. 

For  answers  to  general  questions 
related  to  this  standard,  please  contact 
the  Federal  Geographic  Data  Committee 
(FGDC)  Facilities  Working  Group.  U.S. 
Army  Corps  of  Engineers,  General 
Engineering  Branch.  20  Massachusetts 
Avoiue,  NW.  Washington,  DC  20314- 
1000;  voice  telephone  numbers:  Kevin 
Backe  (703)  428-6505,  Nancy  Blyler 
(202)  761-8893:  fecshnile  telephone 
number  (703)  428-«991. 

For  answer  to  questions  related  to  the 
content  of  this  standard,  please  contact 
Bruce  Bargmeyer,  Facility  Identification 
Working  Group  Chairman,  U.S. 
Environmental  Protection  Agency 
(EPA).  Office  of  Information  Resources 
Management  (OIRM).  Enterprise 
Information  Management  Division 
(EIMD),  401  M  Street,  S.W., 
Washington,  DC  20460;  voice  telephone 
niunbers:  Bruce  Bargmeyer  (202)  260- 
5306,  Dave  Catlin  (202)  260-3069; 
facsimile  telephone  ntunber  (202)  401- 
8390. 

StJPPLEMBfTARV  arORMATKJN:  Following 
is  the  complete  proposal  for  the  "Data 
Content  Standard  for  Facility  Location 
and  Identification" 


nofactTllle 

Development  of  a  Federal  Geogr^hic 
Data  Committee  (FGDC)  Facilify  ID  Data 
Standard 

Subniittiiig  OigaalsalioB 

Facilities  Waridng  Group  (FWG) 

Obfactiw 

To  develop  a  Facility  Identification 
data  standard  that  supports 
identification  of  place-based  objecta  that 
are  gennally  known  as  focdlities. 

Scope 

This  geospatial  standard  will  consist 
of  a  set  of  standardized  data  elements 
which  identify  and  locate  place-based 
facilities.  This  includes  a  core  set  of 
identifying  information  such  as  a 
standard  identifier,  latitude  longitude, 
name,  and  facilify  type. 

The  effort  will  develop  a  set  of  "type" 
categories  to  classify  the  type  of  facilify 
identified  and  to  assist  in  linking  related 
place-based  facilify  objects  such  as  parts 
of  a  facilify  (e.g.,  smokestack)  to  a  whole 
facility.  Part  of  the  effort  will  be  to 
establish  what  is  included  within 
"fecilify"  types  and  to  establish  how 
extensions  can  be  made.  The  work  on  a 
facilify  fyping  scheme  will  consider 
relationdiips  to  fyping  schemes 
developed  in  related  standards. 

Justification^eiiefito 

Currently,  many  organizations 
maintain  facilify  data  utilizing  a  «vide 
variefy  of  identifiers.  The  lack  of  a 
standard  data  elementa  for  facilify 
identification  and  the  lack  of  a  core  set 
of  locational  and  identifying 
information  makes  sharing  data  very 
cumbersome  (expensive)  and  imposes  a 
large  reporting  burden  on  regulated/ 
managed  facilities. 

There  is  considerable  interest,  among 
organizations  that  share  information 
about  fecilities,  in  developing  a  data 
standard  that  supporta  sharing, 
reporting,  fnnnaging^  linHng  and  using 
data  about  facilities.  Development  of 
this  standard  through  the  FGDC  will 
ensuire  broad  participation  including 
national,  state,  and  local  government 
and  private  industry.  Several 
organizations,  inside  and  outside  the 
federal  government  have  indicated  an 
interest  in  this  standard,  including  EPA, 
DOD,  USAGE,  FEMA,  GSA,  AppUed 
Geographies,  ASCE,  and  the  New  York 
Gify  Transit  Authcmfy. 

The  Facilify  Idraitification  Standard 
will  benefit  Federal,  state  and  local 
govemmento,  and  companies  that  use  or 
report  facilities  information.  This 
Facilify  Identification  Standard  may 
also  be  used  to  support  the  FGDC's 
integrated  standanl  database  project 


This  standard  will  provide  new  data 
sharing  opportunities  for  the  National 
Spatial  Data  In&astructuxa. 


The  FWG  will  establish  a  Facilify 
Identification  project  team  to  develop  a 
draft  of  this  Standard.  Relevant 
standards  such  as  ISO/IEC  11179  «^ 
serve  as  input  to  this  work.  The  FWG  or 
participating  agencies  may  — »»hlHfh  and 
test  this  data  standard  baaed  on  existing 
S3rstems  and  proof  of  concept  efforts. 
The  FWG  will  package  the  standard  data 
element  definitions  as  an  FGEXi; 
standard.  The  standard  may  be 
established  to  operate  in  a  centraliad 
(automated  registration  authorify),  a 
decentralized  or  a  hybrid  fashion. 

Rdated  Standards 

Related  standards,  such  as  ISO/IEC 
11179  and  the  FGDC  Utilify  (and 
potentially  Hazardous  Waste)  standaixls, 
will  be  identified  and  reviewed.  Many 
organizations  have  developed  systems 
that  record  facilify  identifiers.  There 
will  serve  as  input  to  this  effort  It  is 
intended  for  this  standard  to  be 
compatible  with  the  use  of  existing 
facility  identifiers.  This  work  is  also 
related  to  the  FGDC  framework  concept 

Schedule 

The  FWG  will  form  a  Facilify 
Identification  project  team  and  begin 
vmtk  on  the  development  of  this 
standard  as  soon  as  this  project  is 
approved  by  the  FGDC  Standards 
Working  Group  (SWG).  The 
devel(^ment  of  a  working  draft  Facilify 
Identification  Standard  is  expected  to 
take  3—6  months.  A  proof  of  concept 
demonstration  may  also  be  conducted  in 
a  period  of  nine  months.  Once  the  FWG 
is  satisfied  with  the  content  of  this 
Standard  it  will  be  forwarded  to  the 
SWG  for  consideration  to  go  out  for 
public  review.  The  FWG  expects  to 
accomplish  the  development  of  this 
standard  in  18  months. 


The  FWG  has  resources  to  work  on 
the  content  development  of  this  FtKdlify 
Identificatian  Standard.  We  expect  to 
pursue  acquisition  of  additional 
resources  from  the  FGDC  for 
coordination  of  this  effort 

Potential  Partkapaiils 

The  primary  partidpanto  will  be  the 
members  of  the  FWG  which  includes 
representatives  from  federal  agencies, 
municipalities,  private  indust]^.  and 
professional  associations. 
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Targat  AuthorizatioD  Body 

The  FWC  proposes  pursing  the 
development  of  this  Facility 
Identification  Standard  as  an  FCOC 
standard.  The  FWG  may  consider 
pursuing  (at  a  later  date)  the 
development  of  the  Integrated  Standard 
as  an  ANSI  (American  National 
Standards  Institute)  Standard  within  an 
ANSI's  technical  committee.  FGOC 
would  serve  as  the  Target  Authorization 
Body  until  this  Facility  Identification 
Standard  becomaa  an  ANSI  Standard. 

Dated:  DKamber  15, 1907. 
lateFfachar. 

AeUng  Chief.  National  Mapping  DiviMioa,  U.S. 
Gtological  Survey. 

|FR  Doc.  97-33342  FIM  12-1B-97:  a:4S  am) 
■UMO  OOOa  4«10-»1-M 


DEPARTMENT  OF  THE  INTERIOR 
BuTMu  o(  Land  Management 

(CA-940-7123-00-aOiq 

Notice  of  Public  Scoping  MeeWngt 
South  Cow  Mountain  Recreation  Area 

AQCNCV:  Bureau  of  Land  Management. 

Interior. 

ACnONB:  Notice  of  intent  and  scoping 

period. 

■UMMARV:  The  South  Cow  Mountain 
Recreation  Area  is  currently  managed 
under  the  Management  Framework  Plan 
of  1971  (MFP)  and  the  ORV  plan  of 
1982.  Due  to  changing  public  values  and 
the  acquisition  of  additional  parcels,  it 
Is  nacasaary  to  amend  the  MFP.  No 
major  shift  in  management  strategy  ia 
anticipated.  The  aim  of  the  plan 
amendment  is  to  refine  the  existing 
successful  policies  and  address  social, 
economic  and  environmental  issues 
resulting  from  the  success  of  the  present 
management  strategy.  The  objectives  are 
to  better  serve  the  recreating  public  in 
an  environmentally  sound,  socially 
acceptable  manner.  A  series  of  scoping 
meetings  will  be  held  to  accept  public 
cominent  on  issues  that  should  be 
•ddieaaed  in  *hi«  plan  amendment 
Written  comments  will  also  be  accepted. 

MEFPNO  DATES: 

January  6,  1998: 
BLM  Qear  Lake  Field  Office,  2550 
North  State  St..  Ukiah,  CA 
January  7, 1998: 

Lark  Hall.  Room  2004,  Santa  Rosa 
Junior  Ck)llege.  Santa  Rosa.  CA 
Januarv  8. 1998: 
Golden  Gate  Club.  East  Ballroom. 
Presidio  of  San  Francisco.  San 
Francisco.  CA 
Jan.  14. 1998: 


Supervisors  Chambers,  Lake  County 
Courthouse.  255  North  Forbes. 
Lakepoft.  CA 

All  meetings  will  be  from  7  to  10  p.m. 

Written  commenU  can  be  sent  to: 
Bureau  of  Land  Management.  Clear  Lake 
Field  OfBce,  2550  North  SUle  St..  Ukiah 
CA  95482.  Attention:  Rich  Bums.  Field 
Manager. 

Comments  «vill  be  accepted  until 
Jenuaiy  30. 1998 

KM  PVmHEft  eiFOnMATION  COHTACT:  Jim 

Cooper.  Outdoor  Recreation  Planner  at 

the  Clear  Lake  Field  Office,  or  telephone 

(707) 468-4000. 

PfciliyL.niMia. 

Acting  Field  Managjtr. 

(FR  Doc.  97-33341  FUsd  12-ie-«7:  S:4S  am) 

■UJM  0001  4»is-4S-^ 

DEPARTMENT  OF  THE  INTERIOR 
■uwu  d  Land  Management 

(OfM»0-(»-1220-00:  08-0063] 
Oregon:  Camping  Stay  Umlta 

AOCNCY:  Bureau  of  Land  Management 

(BLM).  DOI. 

ACTION:  Establish  an  overnight  campii^ 

restriction  order  for  areas  on  BLM  land 

within  the  BLM.  Bums  District.  Hinea. 

OR. 


Per8on(s)  may  camp  within 
designated  campgrotmds,  developed 
recreation  sites  or  on  public  land  not 
doaed  or  otherwise  restricted  to 
camping  within  the  Bums  District  for  a 
period  of  not  more  than  14  days  within 
any  period  of  28  consecutive  days.  The 
14-day  limit  may  be  reached  either 
through  a  number  of  separate  visits  or 
through  a  period  of  continuous 
occupation  on  public  land.  After  the 
14  th  day  of  camping.  person(8)  must 
move  outside  of  a  25-mile  radius  of  the 

ftrevious  location.  When  the  camping 
imit  has  been  reached,  use  of  a  site 
shall  not  occur  again  until  at  least  14 
days  have  elapsed  from  the  last  day  of 


Under  special  circumstances  and 
upon  written  request,  the  authorized 
officer  may  give  written  permission  for 
extensions  to  the  14-day  camping  limit 
Persons  exempt  from  this  restriction 
order  include  agency  and  emergency 
personnel  in  the  performance  of  official 
duties. 

Definitiona 

As  used  in  this  restriction  order,  the 
term: 

a.  Camping  is  defined  as  preparing  a 
sleeping  beg  or  other  bedding  material 
for  use.  or  the  erecting  of  a  tent  or 


shelter  of  natural  or  synthetic  material, 
or  parking  a  motor  vehicle,  motor  home, 
or  trailer  for  overnight  occupancy. 

b.  Occupation  means  the  taking  or 
holding  possession  of  a  camp  or 
residence  on  public  land. 

c.  Public  land  means  any  land  or 
interest  in  land  owned  by  the  United 
States  and  administered  by  the  BLM. 

d.  Authorized  Officer  means  any 
employee  of  the  BLM  who  has  been 
delegated  the  authority  to  perform 
undw  Title  43  Code  of  Federal 
Regulations. 

e.  Developed  Site  means  sites  that 
contain  structures  or  capital 
improvements  primarily  used  by  the 
public  for  recreation  purposes. 
EFFECTIVE  DATE:  This  restriction  order 
will  go  into  effect  January  1, 1998.  and 
shall  remain  in  e^ct  unless  revised, 
revoked  or  amended. 

FOR  FIMTHER  MFOnMATION  CONTACT: 
District  Law  Enforcement  Ranger.  Bums 
District.  Bureau  of  Land  Management, 
HC  7*-12533  Hwy  20  West.  Mines. 
Oregon  97738.  Telephone  (541)  573- 
4400. 

SUFflXMBfTARY  eiFORMATKM:  This 
restriction  order  is  necessary  to: 

a.  Preclude  any  individual  or  group 
from  camping  for  an  excessively  long 
period,  thereby  denying  others 
recreation  opportunities; 

b.  Prevent  or  reduce  the  incidence  of 
unauthorized,  long-term  occupency  of 
anas  from  occurring  under  the  guise  of 
recreational  use; 

c.  Prevent  unacceptable  sanitary  and 
solid  waste  disposal  conditions; 

d.  Preserve  and  protect  the  natural, 
cultural,  and  scenic  values  of  areas  that 
are  typically  being  used  for  camping 
purposes;  and 

e.  Provide  consistency  to  visitors 
moving  from  one  BLM  district  to 
another. 

Authority  for  this  restriction  order  is 
contained  in  43  CFR  8364.1.  Violations 
of  this  restriction  order  maybe 
pimishable  as  listed  in  43  CFR  8360.0- 
7. 

Dated:  Dscamber  12. 1907. 
MickaaiT.Greao. 
DiMtrict  Manager. 
(FR  Doc  97-33258  Filed  12-19-97;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  HIslortc  Ptacea; 
Notification  of  ParKKng  Nominations 

Nominations  for  the  following 
properties  being  conaidned  for  listing 
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in  the  National  Roister  were  received 
by  the  National  PariL  Service  before 
December  13. 1997.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service.  P.O.  Box  37127, 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
January  6, 1998. 

Carol  D.  Shan, 

Keeper  of  the  National  Regigter,  Chief  <^ 
RagiBtration,  National  Register. 

ALASKA 

MataBoska-SasitBa  Boraa^-GsBsw  Ana 

Kirsch's  Place.  Mi.  1.5  Sunshine  Rd.,  or  mi. 
215.3  Alaska  Railroad.  Talkeetna  vicinity, 
97001631 

CALIFORNIA 

Moolaray  Conaty 

Parmelae.  Lou  Ellen.  House,  570  Archer  St, 
Monterey.  97001633 

San  Bernardino  County 

San  Bemardino  County  Court  House.  351 N. 
Airowhead  Avb..  San  Bernardino. 
97001632 

Saa  Lids  OUspo  Comty 

Robles,  Paso,  Carnegie  Library  (Carnegie 
Ufaraiy  MPS).  Qty  Park.  SCO  12th  St.  Paso 
Roblss.  97001635 

SaoU  Oraz  County 

Robinson,  Elias  H.,  House.  363  Ocean  St, 
SanU  Cruz.  97001634 

FuntmA 

Indian  River  County 

McKee  Jungle  Gardens.  350  US  1.  Veto 
Beach, 97001636 


I  Coonty 

St  Lbo  Abbey  Historic  District  33701  PL  52. 
St  Lao.  97001637 

(»ORGIA 

DsKalb  County 

University  Park— Emory  Ifi^ilands— Emory 
EsUtas  Historic  District  Roughly  boimded 
by  N.  Decatur  Rd..  Durand  Dr..  Peavine  Cr.. 
and  the  Dmid  Hills  Histmic  District, 
Decatur  vicinity,  97001638 

MAINE 

Sagadahoc  County 

Manley.  Joseph  and  Susan,  Summer  Cottage, 
E  side  of  Club  Rd..  0.1  mi.  S  of  Jet  of  ME 
216  and  Club  Rd.  Small  Point  97001642 

York  County 

Badger,  Samuel.  Monument  Addrass 

Restricted.  Kittery  Foreside,  97001640 
Jones,  John  Paul,  Memorial  Parle.  Bounded  by 

Newmarch  St  and  Hunter  Ave.,  Kittery 

Foreside,  97001639 
Traip,  Robert  and  Louisa.  House,  2 

Wentworth  St,  Kittery  Foreside,  97001641 


Woitworth,  Mark  F.  and  Eliza  J.,  House.  9 
Wentworth  St.  Kittery  Foreside.  97001643 

wisccmsiN 

Ontagsmis  Oiuiily 

Osprey  Site.  Address  Reetrictad.  Kaukauna 
vicinity,  97001644 

Vsmoa  County 

Lord,  Charles.  House,  113  Soudi  St,  Ontario, 
97001645 

Proposed  h4ove 

A  move  has  been  proposed  for  the 
fbUowdng: 

FLORIDA 

Jackson  County 

Norton.  Robert  Lee.  House  2045  Lee  St, 
Cypress.  96000914 

[FR  Doc.  97-33296  Filed  12-19-97;  8:45  am) 
aaiato  oooc  4S1S-7D-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Sarvlea 

Notice  of  Infant  to  Repatriate  Cultural 
Itama  In  tha  Poasaaaion  of  the 
UnhreraMy  Muaaum,  University  of 
Arkanaaa,  Fayatlavilla,  AR 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  iinder  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C  3005  (aj(2j, 
of  the  intent  to  repatriate  ctdtural  items 
in  the  possession  of  the  University 
Museum.  University  Arkansas  which 
meets  the  definition  of  "unassociated 
funerary  ol^ects"  under  Section  2  of  the 
Act 

The  981  cultural  items  Mrere  recovered 
from  37  archeological  sites  located  in 
the  Ouachita  Mountains  and  the  West 
Gulf  Coastal  Plan  of  southwestern 
AriEansas,  including  the  counties  of 
Clark.  Dallas.  Garland.  Howard,  Hot 
Springs,  Lafoyette,  Little  River,  Logan, 
Miller,  Mississippi.  Montgomery,  Perry, 
Scott,  Sevier,  and  Yell.  These  objects 
include:  animal  bones,  antlers,  antler 
tools,  arrowpoints.  an  awl,  axes,  a 
basket,  beads,  blades,  boatstones.  bone 
tools,  celts,  clay  balls  and  fragments, 
com,  earplugs,  earspools,  knives, 
leather.  lithlcs,  mano,  modified  stones, 
pigments,  pipes  and  pipe  fragments, 
projectile  points  and  fragments,  quartz 
crystals,  seeds,  shell  (conch,  mussel, 
terrapin,  beads,  disks,  gorget, 
fragments),  sherds,  a  skewer,  stone 
artifocts,  vessels  (bottles,  bowls,  jars, 
vases,,  fragments),  and  mixed  wood  and 
copper  pieces. 

m  1929,  29  cultural  items  from  sites 
in  Garland.  Hot  Springs,  and  Yell 
counties  were  accessioned  into  the 


Univehity  Museum  ooUectiona.  The 
donors  are  unknown. 

In  1931,  four  cultural  itraos  bom 
Garland  County  were  recovered  during 
University  Museum-sponsored 
excavations  and  accessioned  into 
University  Museum  collections. 

In  1931.  85  cultural  items  from 
Montgomery,  Logan,  and  Garland 
counties  were  accessioned  into  the 
University  Museum  collections.  The 
donors  are  unknown. 

In  1933, 117  cultural  items  from  Yell 
and  Scott  cpimties  were  recovered 
during  University  Museum-sponsored 
excavations  and  accessioned  into 
University  Museuim  collections. 

In  1934,  nine  cultural  items  from 
dark  County  were  recovered  during 
University  Museum-sponsored 
excavations  and  accessioned  into 
University  Museimi  collections. 

In  1940, 135  cultural  items  from  Hot 
Springs,  Garland,  and  Lafoyette  counties 
were  recovered  during  University 
Museum-sponsored  excavations  and 
accessioned  into  University  Museum 
collections. 

In  1947,  frnir  cultural  items  from 
Perry  and  Garland  counties  were 
purchased  from  Fain  White  King  by  the 
University  Museum. 

In  1951.  two  cultural  items  from 
Dallas  County  were  recovered  during 
University  Museum-sponsored 
excavations  and  accessioned  into 
University  Museum  collections. 

In  1955.  317  cultural  items  from 
Garland,  Miller.  La&yette.  and  Little 
River  counties  were  purchased  from 
Pete  Miroir  by  the  University  Museum. 

In  1960.  one  cultural  item  from  Scott 
County  was  donated  by  Mrs.  J.W.  Parks 
to  the  University  Museum. 

In  1961. 113  cultural  items  from 
Howard  Coimty  were  donated  by  Dr. 
Clarence  Webb  to  the  University 
Museum. 

In  1962,  40  cultural  items  from  Millw 
County  were  recovered  during 
University  Museum-sponsored 
excavations  and  accessioned  into 
University  Museum  collections. 

In  1962,  nine  cultural  items  from 
Little  River  County  were  recovered 
during  University  Museum-sponsored 
excavations  and  accessioned  into 
University  Museum  collections. 

In  1964, 16  cultural  items  from  Sevier 
Coimty  were  recovered  during 
University  Museum-sponsored 
excavations  and  accessioned  into 
University  Museiun  collections. 

In  1970,  three  cultural  items  from 
Scott  County  were  recovered  during  a 
University  field  school  and  accessioned 
into  University  Museum  collections. 

In  1981,  1982. 1986. 1988,  and  1991. 
Ill  cultural  items  from  Miller,  h  ward. 


66882 
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Sevier,  and  MiaeiMippi  Counda*  wera 
donated  to  the  Univenity  Muaeum  by 
unknown  penons. 

The  37  sites  from  which  the  cultural 
items  were  recovered  are  aaaoriatwri 
with  the  Fourche  Maline  culture  (500 
BC— «00  AD)  and  the  Caddoan  Culture 
(800—1600  AD)  based  on  material 
culture  and  site  organization.  Baaed  on 
tools,  ceramics,  and  manner  of 
interments,  these  sites  show  continuity 
of  occupations  through  these  periods. 
Accession  information  indicates  all  081 
cultural  items  were  recovered  from 
burial  contexts.  Archeological, 
ethnohistoric.  and  historical  document 
evidence  indicates  Caddoan  affiliation 
through  tools,  ceramics,  manner  of 
internments,  and  recorded  language 
terms  and  cultural  characteristics 
(1542-1543  AD)  are  correlated  to  the 
sites  included  in  the  above  counties. 

OfBcials  of  the  University  of  Arkansas 
have  determined  that,  pursuant  to  25 
U.S.C  3001(3)(B).  these  981  cultural 
items  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  bom  a  specific  burial  site 
of  an  Native  American  individual. 
Officials  of  the  University  of  Arkansas 
have  also  determined  that,  pursuant  to 
25  U.S.C  3001(2),  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  items 
and  the  Caddo  Tribe  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Caddo  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  objects  should 
contact  Michael  P.  Hoffman,  Curator  of 
Anthropolo»,  University  Museum, 
University  of  Arkansas.  PayetteviUe.  AR 
72701,  telephone  (501)  575-3855  before 
January  21, 1908.  Repatriation  of  these 
objecto  to  the  Caddo  Tribe  of  Oklahoma 
may  begin  after  that  data  if  no 
additional  claimants  come  forward. 
If  IS.  1M7. 


DvpaitmmntaJ  Consulting  Archaologiat. 
ManagBT,  Archeology  and  Ethnography 
Ptognm. 

|FR  Doc.  97-33292  Filed  12-19-07: 8:49  am) 
I  oooa  4»ta-i».# 


DEPARTMENT  OF  JUSTICE 

NoMoa  of  I  ftinimat  nf  dinaaiif  Dacfaa 
Piiiauant  to  tha  Cotnpfalianalva 
Envlroninafilal  Raaponaa, 
Cofnpanaation,  and  LlabHHy  Act 

hi  accordance  with  Departmental 
policy.  28  CFR  §  50.7,  notice  is  hereby 


given  that  propoaed  consent  decieea  in 
United  Statu  v.  Exater  Properties.  Inc., 
et  al..  Qvil  Action  No.  3:97CV141,  were 
lodged  on  December  2, 1007  with  the 
United  SUtea  Court  for  the  Eastern 
Diatrict  of  Virginia. 

In  February  1007.  the  United  Statea 
on  behalf  of  EPA  sued  Exeter  Properties, 
Inc.,  Bridgastone/Firestone,  Inc. 
("EPS"),  Perry  Realty  Investments 
("Peiry  Realty"),  and  Perry  Machinery 
Corporation  ("Perry  Machinery")  under 
Section  107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act.  42 
U.S.C  S  9607,  to  recover  $1.7  million  in 
past  response  coats,  alleging  that  the 
defendants  were  liable  as  past  owners/ 
operators  and  arrangers  for  disposal 
under  Section  107(a)  of  CERCLA  in 
connection  with  a  removal  action 
perfiormed  at  the  Exeter  Site  Located  in 
Hopewell,  Virginia.  These  consent 
decrees  represent  setUements  with  three 
defendants,  BFS,  Perry  Realty,  and 
Perry.  The  proposed  aiettiements  provide 
for  payments  of  $405,000  by  BFS  and 
S485,000  by  Perry  Realty  and  Peny 
Machinery  for  response  costs  in 
connection  with  the  removal  action. 

The  Department  of  Justice  «vill 
receive,  for  a  period  of  thirty  (30)  da3rs 
from  the  date  of  this  publication, 
comments  relating  to  the  propoaed 
consent  decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  D.C  20530,  and 
should  refer  to  United  Statee  v.  Exeter 
Propeitiee.  Inc.,  et  al.,  DO)  Ref.  •  00-11- 
2-1218. 

The  propoaed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
Statea  Attorney.  Eastern  District  of 
Virginia,  Main  Street  Centra,  Suite  1800. 
600  East  Main  Street.  Richmond.  VA 
23210;  the  Region  ill  Office  of  the 
Environmental  Protection  Agency,  841 
Chestnut  Street,  Philadelphia.  PA 
19107;  and  at  the  Consent  Decree 
Library,  1120  C  Street,  N.W.,  4th  Floor. 
Washii^on.  DC  20005,  (202)  624- 
0802.  Copies  of  the  proposed  coosent 
decrees  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  N.W.  4Ui  Floor, 
Washington,  D.C  2(XX)5.  In  requesting  a 
copy  please  refer  to  the  refarenced  case 
and  enclose  a  check  in  the  amount  of 
$11.00.  payable  to  the  Consent  Decree 
Ubcary. 
)oaiM.Gf 


DEFARmENT  OF  JUSTICE 


Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 

IFR  Doc.  97-33344  Filed  12-KM17:  8:45  am) 

aaiBM  oooa  44ia-ia-« 


Companaalion  and  LiabWty  Act 
r'CERCLA") 

In  accordance  with  Departmental 
policy.  28  CFR  S  50.7,  38  FR  10029,  and 
42  U^.C  0622(d),  notice  is  hereby  given 
that  a  proposed  consent  decree  in 
United  States  v.  HavUand  Pmperties. 
Steven  Roberts,  Myung  Chung.  Byung 
Chung,  Raymond  Sison,  and  Ines  Sison, 
07  Qv  8164  (BSJ)  (S.D.N. Y),  was  lodged 
on  November  4, 1907,  with  the  United 
SUtes  District  Court  for  the  Southern 
Diatrict  of  New  Y(Hk.  The  consent 
decree  provides  for  peyment  by  the 
settling  defendants  toward 
reimburaement  of  reaponse  coats 
incurred  in  connection  with  the 
remediation  of  hazardous  waste 
contamination  at  the  Haviland  Complex 
Superfiind  Site  ("the  Site"),  which  is 
located  in  the  Town  of  Hyde  Peril, 
Dutcheaa  County,  New  York.  The 
Consent  Decree  requires  the  defendants 
to  pay  to  total  of  $450,000  of  the  United 
Statea  and  $50,000  to  the  Sute  of  New 
York  over  a  three  year  period.  In 
addition,  the  defendants  have  agreed  to 
pay  to  the  United  Statea  and  the  State 
15%  of  the  net  proceeds  upon  any  sale 
of  the  property  in  exchange  for  the 
transfru'  to  the  purchaaer  of  the  property 
of  all  rights,  benefits  and  obligations 
under  the  consent  decree.  In  the 
alternative,  if  the  property  is  not  sold 
within  five  years  of  the  date  of  the  entry 
of  the  consent  decree,  the  United  States, 
at  its  option,  may  elect  to  require  the 
Defendanta  to  pay  the  sum  $30,000  in 
lieu  of  15%  of  the  net  proceeds. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  propoaed 
consent  decree.  Comments  should  be 
addreaaed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  D.C.  20530.  and 
ahould  refer  to  United  States  v. 
Haviland  Propettm,  Steven  Robots, 
Myung  Chuq^  Byung  Chung,  Raymond 
Sison,  and  Ines  Sison,  DO)  Ref.  No.  90- 
11-2-309. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Southern  District 
of  New  York.  100  Church  Street.  New 
York.  New  Yoric  10007  (contect 
Assistant  United  States  Attorney  Kathy 
S.  Marks):  the  Region  n  Office  of  the 
Environmental  I^tection  Agency.  290 
Broadway,  New  York.  New  Yoik  10007- 
1866  (contact  Assistant  Regional 
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Counsel  Michael  Mintzer);  and  at  the 
Consent  Decree  Library,  1120  G  Street. 
N.W..  4th  Floor,  Washington,  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  fit>m  the 
Consent  Decree  Library,  1120  G  Street, 
N.  W. .  4th  Floor.  Washington.  D.C 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a   * 
check  in  the  amount  of  $12.25  (25  cents 
per  page  reproduction  costs)  for  the 
consent  decree,  payable  to  the  Consent 
Decree  Library. 
leelM-Greas. 

Chi^,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  97-33345  Filed  12-19-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Offloa  of  Juatloa  ProgranMi, 

4. 

Agency  Infofmadon  CoNaelion 
Acttvitfaa:  Propooad  CoHoctloni 
Commant  Ra^iiaat 

ACTION:  Request  OMB  emergency 
approval  of  a  new  collection:  Drug  cooit 
grantee  data  collection  survey 

The  Department  of  Justice.  Office  of 
Justice  Programs  (OJP).  has  submitted 
the  following  information  collection 
request  utili^ng  emergency  review 
procedures,  to  OMB  for  review  and 
clearance  in  accordance  with  sections 
1320.13(aMlMU)  end  (a)((2Kiii}  of  the 
Paperwork  Reduction  Act  of  1995.  The 
0)P  has  determined  that  it  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  under  this  Part 
because  normal  clearance  procedures 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
Therefore,  OMB  approval  has  been 
requested  by  December  31, 1997.  If 
granted  the  emergency  approval  is  only 
valid  for  180  days.  All  comments  and 
questions  pertaining  to  this  pending 
request  for  emergency  approval  must  be 
directed  to  OMB,  Office  of  Information 
and  Regulatory  Afhirs,  Attention: 
Department  of  Justice  Desk  Officer  (Ms. 
Victoria  Wassmer),  Washington  DC, 
20503.  Comments  regarding  the 
nnergency  submission  of  this 
information  collection  may  also  be 
submitted  to  OMB  via  facsimile  at  202- 
305-7285. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  iiistrument  with 


instructions,  should  be  directed  to: 
Office  of  Justice  Programs,  Attention: 
Marilyn  Roberts,  Director,  Drug  Courts 
Program  Office.  6th  Floor,  810  7th  Street 
NW.  Washington,  DC.  20531.  Comments 
ere  encouraged  and  will  be  accepted 
until  February  20, 1998.  Your  comments 
should  address  one  or  more  of  the 
folloMdng  four  points: 

1.  Evaluate  wmetber  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whethw  the  Infonrmation  will  have 
practical  utility; 

12.  Evaluate  the  accuracy  of  die 
agency's  estimate  of  the  burden  of  die 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  die  assiimptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  informatfon  to  be 
collected,  and 

4.  Evaluate  whether  the  data 
collection  instrument  will  minimiKo  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  cKf  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection. 

1.  Type  of  Information  Collection: 
New  collection. 

2.  Title  of  the  Form/Collection:  Drug 
Court  Grantee  Data  Collection  Survey. 

3.  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  Drug 
Courts  Program  Office,  Office  of  Justice 
Programs,  United  States  Department  of 
Justice. 

4.  Affected  public  who  wHl  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local,  and 
Tribal  drug  courts.  Other.  None.  This 
survey  will  assist  in  the  national 
evaluation  of  drug  courts.  The  data  to  be 
collected  will  assist  in  determining  the 
effectiveness  of  these  grants  and  the 
information  will  be  shared  with  the 
drug  court  field  personnel  to  improve 
program  quality. 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  300  respondents  at  one  hour 
per  response  twice  a  year. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  600  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs, 
Qe4arance  Officer.  Information 
management  and  Security  Sta£f.  Justice 


Management  Division.  United  States 
Department  of  Justice.  Suite  850, 
Washington  Center  Building,  1001  C 
Street.  NW.  Washington.  DC  20530. 

Dated:  DeoemlMr  16, 1987. 
ftobatt  B.  Brifl^ 

Clearance  Office,  United  States  Department 
of  Justice. 

[FR  Do&  97-33246  Filed  12-l»-«7  8:45  ana) 
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NATIOHAL  SCIBiCE  FOUNDATION 


in 
t^pv^Hqmwnij  iwiM6a  oi 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  02- 
463,  as  amended),  the  Naticmal  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Ckunmittae  Code:  Special       ... 
Kmphasis  Panel  in  Human  Raaouice 
Development  (*1199). 

Date  and  Time:  January  7-9, 1998: 8:30 
a.m.  to  5  p.m. 

Place:  Natiooal  Science  Foundation,  4201 
Wilaoo  Boulevard.  Room  814.  Arliiq;toii.  VA 
22230. 

7>pe  o/Meotiiv;  Cloeed. 

Contact  Person:  Maigrete  Klein,  Program 
Oiractor,  Human  Retoiuce  Development 
Division.  Room  815.  Natioiial  Science 
Foundation.  4201  Wilson  Boolevud, 
Arlington.  VA  22230;  Teiapiione:  (703)  306- 
1637. 

Purpose  cf  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  preliminary  proposals 
for  the  Women  and  Girls  program. 

Reason  for  Closing:  Thmproposuis  being 
reviewed  include  infonnation  of  a 
proprietary  or  coniideDtial  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individnals  associated  witli  the 
proposals.  These  mattera  are  exempt  under  5 
U.S.C  5S2b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  December  16, 1997. 
M.  Kabeoca  mnkier. 

Coaunittee  Manageatent  Officec. 
[FR  Doc.  97-33264  Piled  12-19-97;  8:45  am) 
OOOE  7SBS-01-M 


POSTAL  SERVICE  BOARD  OF     * 
GOVERNORS 

Sunalilna  Act  Maattng;  Notification  of 
Kama  Added  to  I 


J»ATE  OF  MEETWG:  December  a,  1007. 
STATUS:  Qoaed. 

PREVIOUS  AIMOUNCaENT:  62  FR  63567. 
December  1, 1007. 

CHANGE:  At  its  meeting  on  December  8. 
1007.  the  Boerd  of  Governors  of  the 
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United  States  Postal  Service  voted 
unanimously  to  add  two  items  to  the 
agenda  of  its  closed  meeting  held  on 
thar  data: 

1.  Revisions  to  Guidelines  on 
Governors'  Official  Expenses. 

2.  Compensation  Issues. 

OONTACT  pwnoH  TOR  MOMS  mrcmuuiom: 
Thomas ).  Koertwr.  Secretary  of  the 
Board.  U.S.  Postal  Service,  475  L'En&nt 
Plaza.  S.W..  Weahington,  D.C  20200- 
1000.  Telephone  (202)  2e8-«800. 
TkoMsl.Kasiksr. 
Stcntaiy. 

(FR  Doc  tr-SSao?  Filed  12-17-«7;  4:29  pn| 
\  me-is-M 


POSTAL  SERVICE 

TWE  AND  OATIS:  1:00  p.m..  Monday. 

January  5. 1908;  8:30  a.m.,  Tuesday, 

January  6. 1908. 

KACt:  Washington.  D.C.  at  the  U.S. 

Postal  Service  Headquarters.  475 

L'Bniuit  Plaza,  S.W.,  in  the  Bea|aniin 

Franklin  Room. 

tTATUB:  January  5  (Cloeed):  January  6 

(Open). 

MATTENS  TO  K  CONSOEfKD: 

Monday,  January  5 — 1 M)  pan.  (Cloaed) 

1.  Update  on  Rate  Case,  Docket  No. 

R97-1. 

2.  Inspector  General's  Strategic  Plan. 

3.  Diversity  Study. 

4.  Government  Performance  and  Results 

Act 

Tuesday,  January  6 — 8:30  am.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 

December  8-9,  1997. 

2.  Remariu  of  the  Postmaster  General/ 

Chief  Executive  Officer. 

3.  Consideration  of  Board  Resolution  on 

Capital  Funding. 

4.  Annual  Report  on  Government  in  the 

Sunshine  Act  Compliance. 

5.  Diversity  Study  Report. 

6.  Capital  Investments. 

a.  Informational  Briefing  on  Corporate 
Call  Management  Prototype. 

b.  Tulxa.  Oklahoma,  Processing  & 
Distribution  Center. 

c.  Inspector  General  Office  Space. 

7.  Election  of  Chairman  and  Vice 

Chairman  of  the  Board  of 
Governors. 

8.  Tentative  Agenda  for  the  February  2- 

3, 1998,  meeting  in  Ft  Lauderdale, 

Florida. 
CONTACT  PERSON  FOR  MORE  ■TORMATION. 
Thomas  J.  Koerlwr.  Secretary  of  the 
Board,  U.S.  Postal  Service,  475  L'Enfant 


Plaza,  S.W.,  Washington.  D.C.  20260- 
1000.  Telephone  (202)  268-4800. 

Sscrataiy. 

(FR  Doc.  97-3347g  Piled  12-18-»7;  3:06  pm) 
me-is-M 


SECURITYES  AND  EXCHANGE 
COMMISSION 


DsHstlng:  NoMooof  AppflcsUon 
To  Wltttdnnv  Frani  usono  snd 
RsQMrslion;  (TIM  Acksrtay  Qraup, 
Inc^  CoNMiMNi  Slock.  $.01  Par  Vaki^ 
FII«Na1-10S2l 


IS.  1997. 

The  Ackniey  Group,  fate. 
("Company")  has  filed  an  applicatian 
with  tbs  Securities  and  Excnange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2rd)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and  ^-^ 

registration  on  the  American  Stock 
Exchange,  Inc.  ("Amax"  or 
"Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

Pursuant  to  a  Registration  Statement 
on  Form  8-A  that  became  efiiective  on 
Decaraber  3. 1997.  the  Company's 
Security  will  be  listed  for  trading  on  the 
New  York  Stock  Exchange  ("NYSE"). 
The  Company  has  represented  that 
trading  in  its  Sec\irity  is  scheduled  to 
commence  on  the  NYSE  at  the  opening 
of  business  on  December  15, 1997. 

The  Company  has  complied  with 
Amex  Rule  18  by  filing  with  the 
Exchange  a  certified  copy  of  the 
resolutions  adopted  by  the  Company's 
Board  of  Directors  authorizing  the 
withdrawal  of  the  Security  from  listing 
and  registration  on  the  Amex,  and  by 
setting  forth  in  detail  the  reasons  and 
{sets  supporting  the  proposed 
withdrawal. 

In  making  the  decision  to  withdraw 
its  Security  from  listing  and  registration 
on  the  Amex,  the  Company  sou^t  to 
facilitate  and  promote  trading  in  its 
Security,  and  to  enhance  the  Company's 
visibility  and  profile  in  the  ci|>ital 
markets.  The  Company  beliaves  this 
action  is  consistent  with  other  changes 
effected  by  the  Company  in  recent 
months,  including  the  changing  of  the 
Company's  name  and  the  corporate  and 
trade  names  of  varioiu  of  its 
subsidiaries,  as  well  as  the  realignment 
of  its  internal  operating  subdivisions. 

By  letter  dated  November  22,  1997, 
the  Amex  informed  the  Company  that  it 


had  no  ob|ection  to  the  withdrawal  of 
the  Company's  Security  from  listing  and 
re^tration  on  the  Amex. 

By  reason  of  Sactifn  12(b)  of  the  Act 
and  the  rules  thereunder,  the  Company 
shall  continue  to  be  obligated  to  file 
reports  with  the  Commission  and  tha 
NYSE  under  Section  13  of  the  Act. 

Any  interested  person  may,  on  or 
before  January  9, 1998,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W.,  Washington,  D.C  20549,  CacU 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
inveatoft.  Tha  Commission,  based  on 
the  information  submitted  to  it  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  nnleea 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Msifct  Rsgulation,  ptirsiiant  to  detossted 
authority. 

iG. 


Seawtaiy. 

(FR  Doc  97-33285  Filed  12-19-97;  8:4S  am] 


■HJJNO  0001  tOIS-SI-ll 


DCPARTMBIT  OF  STATE 
[PubNc  Nottoa  No.  SSSQ 


Nolios  of  MMling 

The  Overseas  Schools  Adviscuy 
Council,  Department  of  State,  will  hold 
its  Aimual  Meeting  on  Thursday. 
January  29, 1998,  at  9:30  a.m.  in 
Conference  Room  1406,  Department  of 
State  BuUding,  2201  C  Street.  N.W., 
Washington,  D.C  The  meeting  is  open 
to  the  public. 

The  Overseas  Schools  Advisory 
Council  works  closely  with  the  U.S. 
business  community  in  improving  those 
American-sponsored  schools  overseas 
which  are  assisted  by  the  Department  of 
State  and  which  are  attended  by 
dependents  of  U.S.  government  fomilies 
and  children  of  employees  of  U.S. 
corporations  and  foundations  abroad. 

lAis  meeting  will  deal  with  issues 
related  to  the  wcnk  and  the  support 
provided  by  the  Overseas  Schools 
Advisory  Gauncil  to  the  American- 
sponsored  overseas  schools. 

Members  of  the  general  public  may 
attend  the  meeting  and  Join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
memben  will  be  limited  to  the  seating 
available.  Access  to  the  State 
Department  is  controlled,  and 
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individual  building  passes  are  required 
for  each  attendee.  Persons  who  plan  to 
attend  should  so  advise  the  ofBce  of  Dr. 
Keith  D.  Miller,  Department  of  State. 
Office  of  Overseas  Schools,  SA-29, 
Room  245,  Washington.  D.C.  20522- 
2902,  telephone  703-875-7800,  prior  to 
January  7, 1998.  Visitors  will  be  asked 
to  provide  their  date  of  birth  and  Social 
Security  ntmiber  at  the  time  they 
register  their  intention  to  attend  and 
must  carry  a  valid  photo  ID  with  them 
to  the  meeting.  All  attendees  must  use 
the  C  Street  entrance  to  the  building. 

Dated:  December  8, 1997. 
Kstth  D.  MiUsr, 

Executive  Secretary,  Oveneos  SchoolM 
Adviaoiy  Council. 

(FR  Doc.  97-33343  Filed  12-19-97:8:45  am] 

C00C4nfr«-M 


DEPARTMENT  OF  STATE 
(Public  Notica  Na  28691 

Shipping  Coordinating  Conrnilttae 
Subconmilttee  on  Ship  Design  and 
Equipment;  Meeting  Notice 

The  Shipping  Coordinating 
Committee  will  conduct  an  open 
meeting  at  9:30  am  on  Thursday. 
January  8, 1998,  in  Room  2415,  at  U.S. 
Coast  Guard  Headquarters,  2100  2nd 
Street,  SW,  Washington,  DC  20593- 
0001.  The  purpose  of  the  meeting  is  to 
prepare  for  the  forty-fint  session  of  the 
Subcommittee  on  Ship  Design  and 
Equipment  of  the  International  Maritime 
Organization  (IMO)  which  is  scheduled 
for  March  9-13, 1998,  at  IMO 
Headquarten  in  London,  England. 

Among  other  things,  items  of 
particular  interest  are:  role  of  the  human 
element  in  maritime  casualties — 
guidelines  for  computer  applications: 
revision  of  the  High  Speed  Craft  Code: 
matters  relating  to  lifraaving:  safety  of 
passenger  submersible  craft;  safe  ocean 
towing  guidelines;  development  of  a 
code  on  polar  navigation;  and  ship 
structures  mattera. 

IMO  works  to  develop  international 
agreements,  guidelines,  and  standards 
for  the  marine  industry.  In  most  cases, 
these  form  the  basis  for  class  society 
rules  and  national  standards/ 
regulations.  Such  an  open  meeting 
supports  the  U.S.  Representetive  to  the 
IMC)  Subcommittee  in  developing  the 
U.S.  position  on  those  issues  raised  at 
the  IMO  Subcommittee  meetings.  This 
open  meeting  serves  as  an  excellent 
forum  for  the  U.S.  maritime  industry  to 
express  their  ideas  and  participate  in 
the  international  rulemaking  process. 
All  members  of  the  maritime  industry 
are  encouraged  to  send  representatives 


to  participate  in  the  development  of 
U.S.  positions  on  those  issues  affecting 
your  maritime  industry  and  remain 
abreast  of  all  activities  ongoing  within 
the  IMO. 

Memben  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  Mr.  Wayne 
Lundy,  U.S.  Coast  Guard  Headquarters, 
Commandant  (G-MSE-3),  2100  2nd 
Street,  SW,  Washington,  DC  20593-0001 
or  by  calling:  (2J2)  267-2206. 

Dated:  December  8, 1997. 
Rnaaell  A.  La  Maotia. 

ChainnoD,  Shipping  Coordinating  Committee. 
(FR  Doc.  97-33367  FUed  12-19-97;  8:45  am) 
MUMQ  COOC4nO-07HM 


DEPARTMENT  OF  TRANSPORTATION 

Avisftion  Proceedings,  Agieentents 
FHed  During  die  Week  Ending 
December  12, 1997 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 

Docket  Number:  OST-97-3211. 

Date  Filed:  December  9. 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 

PTC23  AFR-TC3  0027  dated 
December  2, 1997 

Expedited  Africa-TC3  Reso  0027 

Intended  effective  date:  January  1, 
1998 

Docket  Number:  OST-97-3212. 
Date  Filed:  December  9, 1997. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC23  ME-TC3  0023  dated  December 

30, 1997  rl-4 
PTC23  ME-TC3  0024  dated  December 

2, 1997  r5-14 
Middle  East-TC3  Expedited  Resos 
Intended  effective  date:  December  30, 

1997 

Docket  Number:  OST-97-3213. 
Diate  Filed:  December  9, 1997. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 

COMP  Telex  Reso  024f— Zimbabwe 
Local  Currency  Fare  Changes 
Intended  effective  date:  January  1. 
1998 

Docket  Number:  OST-97-3214. 
Date  Filed:  December  9, 1997. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC2  Telex  Mail  Vote  899 


Fares  fit>m  Algeria  to  Western  Africa 

rl-4 
Correction — ^Telex  dated  December  5. 

1997 
Intended  effective  date:  December  IB, 

1997 

Docket  Number  OST-97-3215. 
Date  FUed:  December  9, 1997. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 

PTC2  EUR  0128  dated  Decembor  5. 

1997  rl-2 
PTC2  EUR  0129  dated  December  S. 

1997  r3-21 
PTC2  EUR  0130  dated  December  S. 

1997  r22-36 
PTC2  EUR  0131  dated  December  5, 
.  1997  r37-40 
FTC2  EUR  0132  dated  Decembo-  5, 

1907  r41-43 
PTC2  EUR  0133  dated  Decembw  5, 

1997r44-46 
PTC2  EUR  0134  dated  December  5. 

1997  r47-49 
PTC2  EUR  0135  dated  December  5, 

1997  r50-51 
PTC2  EUR  0136  dated  December  5, 

1997  r52 
PTC2  EUR  01^  dated  December  5, 

1997  r53 
PTC2  EUR  0138  dated  December  5, 

1997 r54 
Minutes— PTC2  EUR  0125  dated 

December  5, 1997 
PTC2  EUR  0126  dated  December  5, 

1997 
Tables— PTC2  EUR  Fares  0021  Part  I 

dated  December  5,1997 
PTC2  EUR  Fares  0021  Part  II  dated 

December  5, 1997 
PTC2  EUR  Fares  00021  Part  m  dated 

December  5, 1997 
Intended  efiiective  date:  as  eariy  as 

March  1,1998 
Paolatle  V.  Twine, 
Documentary  Services. 
[FR  Doc.  97-33287  Filed  12-19-97;  8:45  am] 

BNXMQ  OOOC  4Sie-«t-P 


DEPARTMENT  OF  TRANSPORTATION 

Notice  Of  Application  for  Certtflealss  of 
Public  Convenience  and  Necessity  snd 
Foreign  Air  Csrrier  Pennits  Risd  Undsr 
Subpsrt  Q  During  the  Week  Ending 
December  12, 1997 

The  following  Applications  for 
Certificates  of  PubUc  Convenience  and 
Necessity  and  Foreign  Air  Carrira' 
Permits  were  filed  imder  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 


Ftdval 
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the  Answer  period  DOT  may  proce—  the 

application  by  expedited  proceduraa. 
Such  proceduiea  may  consist  of  the 
adoption  of  a  ahow-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  hirther 
proceedings. 

Docket  Number:  OST-«7-3217. 

Date  Filed:  December  10. 1907. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  7, 1008. 

Description:  Application  of  JHM 
Cargo  Expresso,  S.A..  purstiant  to 
Section  402  of  the  Act  and  Subpart  Q  of 
the  Regulations,  applies  for  a  foreign  air 
carrier  permit  authorizing  it  to  engaga  in 
nonscheduled,  including  charter, 
foreign  air  transportation  of  property 
and  mail  between  points  in  Casta  Rica 
and  Miami.  Florida  and  Los  Angeles. 
California,  with  all  such  flights 
originating  or  terminating  in  Coata  Rica. 

Docket  Number:  OST-07-3218. 
Date  Filed:  December  10. 1907. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  7. 1008. 

Description:  Application  of  Delta  Air 
Lines,  Inic..  pursuant  to  40  U.S.C 
Sections  41102.  41108,  and  Subpart  Q  of 
the  Regulations,  applies  for  a  new  or 
amended  Certificate  of  Public 
Convenience  and  Necessity  authorizing 
Delta  to  engage  in  scheduled  foreign  air 
transportation  of  persons,  property  and 
mail  as  follows:  (i)  between  Atlanta, 
Georgia  and  New  York.  New  York,  on 
the  one  hand,  and — (1)  Buenos  Aires. 
Azgantina:  (2)  La  Paz,  Bolivia:  (3) 
SMttafO,  Chile;  (4)  BogoU.  Colombia; 
(5)  Guayaquil  and  Quito,  Ecuador,  (6) 
Asuncion.  Paraguay;  (7)  Lima,  Peru;  (8) 
Montevideo,  Uruguay;  and  (0)  Caracas, 
Venezuela — on  the  other  hand,  (ii) 
Between  a  point  or  points  in  the  United 
States  and  a  point  or  points  in  Belize. 
Delta  further  requests  route  integration 
authority  to  permit  Delta  to  combine  the 
authority  conferred  by  the  grant  of  this 
application  with  all  of  Delta's  existing 
certificate  and  exemption  authority,  to 
the  extent  permitted  by  applicable 
international  agreements.  Finally,  Delta 
requeata  that  the  certificate  authority 
requested  herein  be  granted  for  a  term 
of  at  least  five  years. 
PaiUansV.TwiM. 
Documentary  Services. 
(FR  Doc.  97-33280  Piled  12-19-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
Fwtofiii  Avtalfon  Admintetration 
NoliM  of  AvailabMlty  of  Draft 


Miwni  IntemsUonfll  Airport,  MtamI,  FL 

AQ0«CY:  Federal  Aviation 
Administration.  DOT. 
action:  Notice  of  availability. 


The  Federal  Aviation 
Administration  (FAA)  is  making 
available  the  Draft  Environmentai 
Impact  Statement  (DEIS)  for  the 
propoaed  new  8600  feet  Runway  ft-26  at 
Miami  International  Airport,  Miami, 
Florida. 

FOR  FuimcR  mromtAVtm  gontact: 

Mr.  Bart  Vemace.  Federal  Aviation 
Administration,  Orlando  Airports 
District  Office,  5050  Hazeltine  National 
Drive,  Suite  400,  Orlando,  Florida 
32822,  (407)  812-6331.  extension  27. 
SUPfLEMBfTARY  WTOIIATIOW;  This 
notice  aimounces  that  the  FAA  ia 
making  available  for  review  and 
comment  to  governmental  agencies  and 
the  public  the  DEIS  for  the  propoaed 
new  8600  fset  Runway  8-26  at  Miami 
International  Airport.  Miami.  Florida. 
Any  person  may  review  the  DEIS  at  the 
location  listed  above  under  the  heading, 
FOR  FURTHER  *>DRIIATIOW  OOMTACT.  A 
public  hearing  is  scheduled  for  Frtiruary 
4. 1998  in  Miami.  Florida.  Location  and 
time  for  the  public  hearing  will  be 
aiuounced  at  a  later  date. 

Comments  may  be  directed  to  the 
individual  named  above  under  the 
heeding,  FOR  FURTHER  MFORMATKM 
CONTACT.  Comment  period  expiraa  on 
February  20. 1006. 

Issued  in  Orlando,  Florida.  Dscembsr  12. 
1997. 


lelu  W.  tefmoUs,  Jr.. 

Aasistant  Ktanagw,  Orkmdo  Aispoits  District 

Office. 

[FR  Doc.  97-33285  Filed  12-19-07;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fwtoral  AvMion  Administration 

Notic*  of  Intant  To  Rula  on  Application 
(98-05-C-OQ-PHL)  To  Impoaa  and  Uaa 
tha  Ravanua  From  a  Paaaangar  Facility 
Charga  (PFO  at  Pttlladalplila 
Intamational  Airport,  Ptilladalphia,  PA 

AQBICY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 


application  to  impoae  and  use  the 
revenue  from  a  F¥C  at  Philadelphia 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1000  (Title 
K  of  the  Omnibus  Budget 
Recondliation  Act  of  1900)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATSae  Comments  must  be  received  on 
or  before  January  21, 1008. 
ADDWCMC8.  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Oscar  Sanchez.  Project 
Manager,  Harrisburg  Airports  District 
Office,  3911  Hartzdale  Dr.,  suite  1. 
Camp  Hill,  PA  17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Dermis 
Bouey.  Director  of  Aviation  for  the  Qty 
of  Philadelphia  at  the  following  address: 
Philadelphia  International  Airport, 
Terminal  E,  Philadelphia,  Pennsylvania 
19153. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Philadelphia  Department  of  Aviation 
under  section  158.23  of  Part  158. 
FOR  FURTHER  WTOWiATION  CONTACT: 
Oscar  Sanchez,  Project  Manager. 
Harrisburg  Airports  District  Office,  3911 
Hartzdale  Dr.,  suite  1,  Camp  Hill,  PA 
17011.  717-782-4548.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

•UFn^MNTARY  arORMATION;  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impoae 
and  use  the  revenue  from  a  PFC  at 
Philadelphia  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1000)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  Deceoober  10, 1007.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Philadelphia 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  9.  1998. 

The  following  is  a  bnef  overview  of 
the  application. 

Application  number  OA-OS-C-OO- 
PHL. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effoctive  date:  April 
1. 1998. 

Proposed  charge  expiration  data: 
January  1, 1000. 

Total  estimated  PFC  revenue: 
$26,150,000. 
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Brief  description  of  proposed  projects: 
— Install  Security  Controlled  Access — 

Phase  in 
— Airport  Roadway  System 

Modifications 
— ^Rehabilitate  Aircraft  Parking  Apron 

on  East  Side  of  Terminal  E 
— Construct  Airport  High  Speed  Line 

Platforms 
— Install  Taxiway  Edge  Lidits 
— ^Terminal  A  Intemationd  Passenger 

Capacity  Enhancements 
— ^Reconstruct  Taxiway  J 
— Purchase  Passenger  Transfer  Vehicle 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  YoriL.  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Qty  of 
Philadelphia  Etepartment  of  Aviation. 

Issued  in  Jamaica.  New  York  on  December 
10, 1997. 


I  Felix. 

MazMgor,  Planning  &  Programming  Branch, 

Airports  Division,  Eastern  Region. 

[FR  Doc.  97-33288  Filed  12-19-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Saiaty 
Adminlatratlon 

Annual  LM  of  Dafact  and 
Noncompilanca  Daclalona  Aftacting 
Nonconforming  Imported  Vafildea 

AOENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 


ACTION:  Annual  list  of  defect  and 
noncompliance  decisions  affecting 
nonconforming  imported  vehicles. 

StJMMARV:  This  document  contains  a  list 
of  vehicles  recalled  by  their 
manu&cturers  during  Fiscal  Year  1007 
(October  1, 1996  through  September  30, 
1997)  to  correct  a  safety-related  defect  or 
a  noncompliance  with  an  applicable 
Federal  motor  vehicle  safety  standard 
(FMVSS).  The  listed  vehicles  are  those 
that  have  been  decided  by  NHTSA  to  be 
substantially  similar  to  vehicles 
imported  into  the  United  States  that 
were  not  originally  manufactured  to 
conform  to  all  applicable  FMVSS.  The 
registered  importers  of  those 
nonconforming  vehicles  are  obligated  to 
provide  their  owners  with  notification 
of.  and  a  remedy  for,  the  defects  or 
noncompliances  for  which  the  listed 
vehicles  were  recalled. 
FOR  FURTHER  MFORMATION  CONTACT: 
George  Entwistle.  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

8UPPI  rMTNTARY  MFORMATION:  Under  49 
U.S.C.  §  30141(a)(1)(A),  a  motor  vehicle 
that  was  not  originally  manufectured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  (FMVSS)  shall 
be  refused  admission  into  the  United 
States  imless  NHTSA  has  decided  that 
the  motor  vehicle  is  substantially 
similar  to  a  motor  vehicle  of  the  same 
model  year  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certffied 
under  49  U.S.C.  §  30115.  Once  NHTSA 
decides  that  a  nonconforming  vehicle  is 
eligible  for  importation,  it  may  be 
imported  by  a  person  who  is  registered 
with  the  agency  pursuant  to  49  U.S.C. 
§  30141(c).  Before  releasing  the  vehicle 
for  use  on  public  streets,  roads,  or 
highways,  the  registered  importer  must 
certify  to  NHTSA,  pursuant  to  49  U.S.C. 
§  30146(a),  that  the  vehicle  has  been 
Ivought  into  conformity  with  all 
applicable  FMVSS. 


If  a  vehicle  originally  manufectured 
for  importation  into  and  sale  in  the 
United  States  is  decided  to  contain  a 
defect  related  to  motor  vehicle  safety,  or 
not  to  comply  with  an  applicable 
FMVSS,  49  U.S.C.  8  30147(aMl)(A) 
provides  that  the  same  defect  or 
noncompliance  is  deemed  to  exist  in 
any  nonconforming  vehicle  that  NHTSA 
has  decided  to  be  substantially  similar 
and  for  which  a  roistered  importer  has 
submitted  a  certificate  of  conformity  to 
the  agency.  Under  49  U.S.C. 
§  30147(a)(1)(B),  the  registered  importer 
is  deemed  to  be  the  nonconforming 
vehicle's  manufacturer  for  the  purpose 
of  providing  notification  of.  and  a 
remedy  for.  the  defact  or 
noncompliance. 

To  apprise  registered  importers  of  the 
vehicles  for  which  they  must  conduct  a 
notification  and  remedy  (i.e.,  "recall") 
campaign,  49  U.S.C.  S  30147(a)(2) 
requires  NHTSA  to  publish  in  the 
Federal  Register  notice  of  any  defect  or 
noncompliance  decision  that  is  made 
with  respect  to  substantially  similar 
U.S.  certified  vehicles.  Annex  A 
contains  a  list  of  all  such  decisions  that 
were  made  during  Fiscal  Year  1997, 
i^^ch  ran  from  (October  1, 1996  through 
September  30, 1997.  The  list  identifies 
the  Recall  Niunber  that  was  assigned  to 
the  recall  by  NHTSA  after  the  agency 
received  the  manufacturer's  notification 
of  the  defect  or  noncompliance  under  49 
CFR  part  573.  After  September  30. 1998, 
NHTSA  will  publish  a  comparable  list 
of  all  defect  and  noncompliance 
decisions  afiiecting  nonconforming 
imported  vehicles  that  are  made  during 
the  current  fiscal  year. 

Anthority:  49  U.S.C.  $  30147(a)(2);  49  CFR 
593.8;  delegations  of  autliority  at  49  CFR  1.50 
and  501.8. 

Issued  on:  December  16, 1997. 
Marilynne  Jacobs, 
Director,  Office  of  Vehicle  Safety  Compiiancs. 

Annex  A 


Fiscal  Year  97  Recalls  Affecting  Vehicles  Imported  by  Registered  Importers 

Make 

Model 

Model  year 

RecalNo. 

bentley...„ 

bentley 

AZURE  „ .„.„... 

CONTINENTAL  

318TI  ^. 

32SI 

1908 
1994 
1995 
1992 
1989 
1990 
1994 
1905 
1996 
1997 
1997 
1090 
1094 
1995 

97V122000 
97V122000 
97V131000 
97V1310Q0 

BMW  

BMW  

BMW 

BMW  .    

52SI 

S25I „... 

5401 

S40t  ZZ'"Z..ZZZ..ZZZ    ZZ.ST'ZL.r 

Z3  

PARK  AVENUE 

PARK  AVENUE 

REGAL  . 

BLAZER  ..~!!™3Zr"!."™."!™ZZr™!.™™""" 

97V131000 
97V131000 
97V131000 
97V131000 
97V131000 

BMW  ..      

BMW 

BMW  

BUICK 

BUICK 

BUICK     ^_. 

BUICK  . 

CHEVROLET  „ „ 

97V064000 
97V058000 
97V01/000 
96V234000 

Fwkral 
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Fiscal  Year  97  Recalls  Affectinq  Vehicles  Imported  by  Reqistereo  Importers— Continued 


MocMyMT 


No. 


CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET  . 

CHEVROLET  . 

CHEVROLET 

CHRYSLER  .... 

OOOOE 

OOOQE 

OOOGE 

DODGE 

DOOQE 

OOOQE 

DOOGE 

DOOQE 

DOOQE 

DOOQE 

DOOQE 

DOOQE 

DOOQE 

DOOQE 

OOOQE 

DOOQE 

DOOQE 

DOOQE 

DOOQE 

DOOQE 

DOOQE 

DOOQE 

DOOQE 

DOOQE 

DOOQE 

DOOQE 

DOOQE 

DOOQE 


BLAZER  ._ 
BLAZER... 
BLAZER... 
BLAZER.. 
BLAZER... 
BLAZER... 
BLAZER... 
BLAZER  ... 

C30  

CAVAUER 

CAVAUER 

CAVALIER 

CORVETTE  .„ 

CORVETTE 

CORVETTE 

CORVETTE 

G30 

LUMINA  

LUMINA 

LUMINA 

MAUBU  

MONTE  CARLO 
MONTE  CARLO 

S10 

S10  _... 

810  

S10  

S10  

S10  

StO  ._.. 

810 

810 

810  

810  ..... 

810 

810 

810  

S10  

S10  

SUBURBAN 
SUBURBAN 
SUBURBAN 
SUBURBAN 
TOWN  ANO  COUNTRY 

B2S0  

CARAVAN 
CARAVAN 
CARAVAN 
CARAVAN 
CARAVAN 
CARAVAN 
CARAVAN 
CARAVAN 
CARAVAN 
CARAVAN 

0250 

DAKOTA 

QRANO  CARAVAN 
QRANO  CARAVAN 
QRANO  CARAVAN 
QRANO  CARAVAN 
QRANO  CARAVAN 
QRANO  CARAVAN 
QRANO  CARAVAN 

NEON  . 

NEON 

RAM  .. 


RAM 


RAM 
RAM 


1906 

97V066000 

1906 

96V234000 

1996 

97V0e0000 

1996 

97V0960QD 

1096 

97V09e001 

1907 

97VD96000 

1907 

97V096000 

1997 

97V096001 

1996 

97V037000 

1996 

96V2S0000 

1906 

96V2SO00O 

1996 

96V2S7000 

1997 

97V044000 

1907 

97V104000 

1997 

97V106000 

1997 

97V10e000 

1996 

06V186000 

1990 

97V068000 

199S 

97V017000 

1995 

97V066000 

1997 

97V107000 

1995 

97V017000 

1996 

97V066000 

1960 

96V19S0OO 

1901 

96V196000 

1992 

96V196000 

1993 

96V196000 

1904 

06V196000 

1994 

97V096000 

1994 

97V096001 

1996 

oeviosooo 

1996 

97V0g6000 

1996 

97V0e6001 

1996 

97V006000 

1996 

97V006001 

1996 

97V006000 

1096 

97V0e6001 

1996 

97V1 46000 

1996 

97V146001 

1991 

96V22e000 

1996 

OTvoeeooo 

1996 

97V066000 

1997 

97V066000 

1997 

96V215000 

1996 

97V08e000 

1991 

96V229000 

1991 

97V148000 

1901 

97V1 49000 

1992 

96V229000 

1992 

97V079000 

1992 

97V146000 

1902 

97V14900e 

1993 

97V14800D 

1993 

97V149000 

1907 

96V215000 

1996 

97V066000 

1997 

97V080000 

1902 

9eV229000 

1902 

97V079000 

1002 

97V148000 

1902 

97V140000 

1993 

97V148000 

1993 

97V149000 

1997 

96V215000 

1996 

96V228000 

1997 

97V0e0000 

1994 

96V230000 

1994 

97V0e4000 

1996 

96V230000 

1996 

97V068000 

1995 

97V064000 

1996 

97V068000 
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Fiscal  Year  97  Recalls  Affecting  Vehicles  Imported  by  Registered  Importers— Continued 


DOOQE  .. 

DODGE  .. 
DOOQE  .. 
OOOQE  .. 
DOOQE  .. 
DOOGE  .. 
DOOGE. 
FORD  ..„. 
FORD.;:.. 
FORD  _. 
FORD  ..... 
FORD  .».. 
FORD  -... 
FORD  ..... 
FORD..... 
FORO..„ 

FORD 

FORD  ..... 
FORD  -... 

FORD 

FORD..-. 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD....^ 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD 

FORO 

FORD 

FORD 

FORD 

FORO 

FREIGHTUNER 
GMC 

vm^^^  ■■■••■••■••*••••••••••••» 

GMC 

V3^^^/   •••••■••■••••••■•»•••••■•, 

GMC 

CjMC  ....... •...».••. •«, 

GMC 

GMC 

GMC        ™. 

uMC  *••«•••.•••••••••••••••„ 

due* 

GMC 

HARLEY  DAvioSON 

HARLEY  DAVIDSON 

HONDA  


RAM.. 
RAM  ... 
RAM.. 

SHADOW ».. 

SHADOW  

STRATUS  

STRATUS 

CONTOUR  

CROWN  VICTORIA 
CROWN  VICTORIA 
CROWN  VICTORIA 
CROWN  VICTORIA 

E150 

El  50  

E150 

EXPEOmON  .:_.^. 

EXPLORER  

EXPLORER  

EXPLORER  

EXPLORER  

EXPLORER  

EXPLORER  

EXPLORER  

F160  

F150  

F150  

F150 

F150  

F150  

TAURUS 
TAURUS 
TAURUS 
TAURUS 
TAURUS 
TAURUS 

TAURUS 

TAURUS 

TAURUS 

TAURUS 

TAURUS 

TAURUS 

TEMPO 

TEMPO 

TEMPO  . 

WINDSTAR 

WINDSTAR 

WINDSTAR 

FLSO  

JIMMY  . 

wIMMt    ■•••••*, 

JIMMY  

JIMMY 

JIMMY  

JIMMY 

816 

815 

SAFARI ....... 

SONOMA.... 
SONOMA  .„. 
SONOMA.... 
SONOMA.... 
SONOMA  ..„ 
SONOMA  „.. 

suburban 
suburban 
suburban 
suburban 

SOFTAIL  ...... 

SOFTAIL 

ACCORD  ..„. 
RODEO  


Model  year 


No. 


1996 

97V0e4000 

1997 

97V0e4000 

1997 

97V126000 

1992 

96V229000 

1902 

97V079000 

1096 

97V006000 

1997 

QTvoesooo 

1996 

97V067000 

1992 

97V024O00 

1994 

97V024000 

1905 

97V024000 

1996 

97VQ24000 

1905 

97V066000 

1906 

97V0e6000 

1907 

97V0e600Q 

1907 

96V2S2000 

1003 

97V083000 

1904 

97V0e3000 

1996 

97V138000 

1996 

97V074000 

1906 

97V1 36000 

1907 

97V074000 

1997 

97V1 36000 

1995 

97V0e6000 

1996 

97V066000 

1997 

96V2S1000 

1997 

96V2S6000 

1997 

97V066000 

1907 

97V1 47000 

1902 

97V019000 

1992 

97V02S000 

1993 

97V019000 

1903 

97V02S000 

1994 

97V019000 

1994 

97V02S000 

1995 

97V019000 

1995 

97V025000 

1996 

96Vie6000 

1996 

96V1 76000 

1997 

96V1 68000 

1997 

97V007000 

1992 

97V010000 

1993 

97V019000 

1994 

97V019000 

1996 

06V166000 

1997 

97V0e7000 

1996 

97V007000 

1904 

97V1 14001 

1905 

96V234000 

1996 

96V234000 

1996 

97V096000 

1996 

OTVOOOOOI 

1907 

07V006000 

1997 

97V006001 

1904 

OTVOOOOOO 

1996 

07V006000 

1996 

07V057000 

1904 

e7V006001 

1006 

07V006001 

1906 

97V006000 

1906 

97V006001 

1906 

97V0e6001 

1906 

97V14e000 

1006 

97V1 46001 

1001 

96V226000 

1006 

97V066000 

1006 

97V066000 

1997 

g7V066000 

1995 

g6V204000 

1996 

96V204000 

1995 

e6V217000 

1994 

06V1 70002 

6M90 
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Fiscal  Year  97  Recalls  Affectinq  Vehicles  Imported  by  registered  Importers— Continued 


JEEP 

KENWORTH 

LINCOLN 

LINCOLN 

LINCOLN 

UNCOLN- 

UNCOLN- 

LMCOLN. 

MCI 

MERCURY 

MERCURY 

MERCURY 

MERCURY 

MERCURY 

MERCURY  .... 

MERCURY  _.. 

MERCURY  ... 

MERCURY  .... 

MERCURY  .... 

MERCURY  .... 

MERCURY  .... 

MERCURY  .... 

MERCURY  .... 

MERCURY  .... 

NISSAN 

OLDSMOBILE 
OLDSMOeiLE 
PLYMOUTH  .. 
PLYMOUTH  .. 
PLYMOUTH  .. 
PLYMOUTH  .. 
PLYMOUTH  .. 
PLYMOUTH  .. 
PLYMOUTH  .. 
PLYMOUTH  .. 
PLYMOl/TH  .. 
PLYMOUTH  .. 
PLYMOUTH  .. 
PLYMOUTH  .. 
PLYMOUTH  .. 
PLYMOUTH  .. 
PLYMOUTH  .. 
PLYMOUTH  .. 
PLYMOUTH  .. 
PLYMOUTH  .. 
PLYMOUTH  .. 
PLYMOUTH  .- 
PLYMOUTH  .. 
PLYMOUTH  .. 

PONTIAC  

PONTIAC 
PONTIAC 
PONTIAC 
PONTIAC 
PONTIAC 
PONTIAC 

PONTIAC  

ROLLS  ROYCE 
ROLLS  ROYCE 


ROOEO 
RODEO 
CHEROKEE  ^ 
CHEROKEE  ^ 
CHEROKEE  -. 
CHEROKEE  -~ 
CHEROKEE  ... 
CHEROKEE  „.. 

CHEROKEE  

CHEROKEE  

QR4ND  CHEROKEE 
GRAND  CHEROKEE 

WRANGLER 

7B00 

CONTINENTAL 

CONTINENTAL  

CONTINB«TAL 
CONTINENTAL 
CONTINENTAL 
CONTINENTAL 

102O3  

SABLE  

SABLE  . 

SABLE  

SABLE  

SABLE 
SABLE 
SABLE 
SABLE 
SABLE 
SABLE 
SABLE 
TOPAZ 

TOPAZ _.. 

VILLAGER 

VILLAGER  

PATHFINDER 
CUTLASS 
CUTLASS 
BREEZE  .. 

BREEZE  

GRAND  VOYAGER 
GRAND  VOYAGER 
GRAND  VOYAGER 
GRAND  VOYAGER 
GRAND  VOYAGER 
GRAND  VOYAGER 
GRAND  VOYAGER 
GRAND  VOYAGER 
GRAND  VOYAGER 
GRAND  VOYAGER 

NEON  

VOYAGER 
VOYAGER 
VOYAGER 
VOYAGER  ..... 
VOYAGER  .__ 
VOYAGER  .».. 
VOYAGER  ..... 
VOYAGER  ..... 
VOYAGER  ..... 
GRAND  PRIX 
GRAND  PRIX 
GRAND  AM  ... 
GRAND  AM 
GRAND  AM 

SUNFIRE 

SUNFIRE 

SUNRRE 

FLYING  SPUR 
SILVER  SPUR 


yMT 

RecaNNo. 

1906 

97V034000 

IMS 

07V084001 

1980 

96V260000 

1900 

96V280000 

1901 

96V260000 

1903 

97V000000 

1904 

07V060000 

1906 

9/VOOOOOO 

1006 

97V0e600G 

1006 

07VO60OOO 

1906 

07V099000 

1907 

97V000000 

1097 

flTVOBOOOO 

1007 

97Vld900a 

looe 

97V010000 

looe 

oTvoesooo 

loes 

97V019000 

ion 

10* 

97V019000 

1004 

97Va2S000 

1007 

'97V063000 

1002 

97V019000 

looe 

97voesooo 

1003 

97V019000 

1003 

OTVoesooo 

1004 

97V019000 

1004 

97VQeSO0O 

1006 

97V019000 

1006 

97VQ2S000 

1906 

96V166000 

1006 

96V176000 

1907 

96V1 66000 

1003 

97V019000 

1004 

07V019000 

1006 

96V2S3000 

1906 

96V2S3001 

1004 

06V1 70001 

1000 

97V060000 

1004 

97V017000 

1006 

e7V006000 

1007 

97V0OSO00 

1901 

06V220000 

1001 

97V1 40000 

1001 

97V140000 

looe 

96V229000 

looe 

96V229000 

looe 

OTVOTgOOO 

looe 

97V14800D 

1002 

97V1 40000 

1903 

97V1 40000 

1003 

97V1 49000 

1906 

96V2280Q0 

1901 

g6V229000 

1001 

97V1 48000 

1001 

97V1 49000 

looe 

96V229000 

looe 

97V079000 

looe 

97V1 48000 

ifloe 

97V1 48000 

1003 

97V140000 

100S 

97V140000 

1904 

97V017000 

1906 

97V066000 

itoo 

96V2SO00O 

1906 

96V2S7000 

1007 

97V060000 

1006 

96V2S0000 

1006 

06V2S0000 

1006 

96V2S7000 

1006 

97V122000 

1906 

97V122000 

Federal  iCBgister  /  VoL  62,  No.  245  /  Monday,  December  22,  1997  /  Notices 


FISCAL  Year  97  Recalls  Affecting  Vehicles  Imported  by  Registered  Importers— Continued 


Make 

Modal 

Model  year 

RacalNo. 

TOYOTA  

CAMRY 

1907 

97V1S0000 

(FR  Doc.  97-33251  VOad  12-l»-g7;  8:45  am] 
aaxMQ  oooc  laio  ta  p 

DEPARTMENT  OF  TRANSPORTATION 

Surfaqe  Tranoportation  Boerd 
[STB  Finance  Oockat  Na  33615] 

Connecticut  Centrel  Reilfoed 
Compeny,  Inc.  Modified  Reil 
Certiflcete 

On  November  14, 1997,  Connecticut 
Central  Railroad  Company,  Inc.  (CCCL), 
a  class  in  shortline  railioad,  filed  a 
notice  for  a  modified  certificate  of 
public  convenience  and  necessity  undm 
49  CFR  1150,  Subpart  C— Modified 
Certificate  of  Public  Convenience  and 
Necessity  to  operate  approximately  4.0 
miles  of  abanaoned  rail  line  between 
milepost  3.0  in  Hartford,  CT.  and 
milepost  7.0  in  Wethersfield,  CT  (the 
Wethersfield  Secondary  Track),  owned 
by  the  Connecticut  Department  of 
Transportation  (C-DOT). 

The  involved  rail  line  was  abandoned 
by  Boston  and  Maine  Corporation 
pursuant  to  Board  authorization  granted 
in  Boston  and  Maine  Corporation — 
Abandonment  Exemption — in  Hartford 
County.  CT,  STB  Docket  No.  AB-32 
(Sub-No.  BOX)  (STB  served  Sept  17. 
1997).  C-DOT  acquired  the  rail  line  on 
October  28, 1997. 

Pursuant  to  a  supplement  to  the 
agreement  dated  March  28, 1996, 
between  C-DOTT  and  CCCL,'  which  is 
scheduled  to  terminate  on  May  17, 
2017,  operations  over  the  4-mile 
segment  of  the  Wethersfield  Secondary 
Track  were  scheduled  to  conunence  no 
sooner  than  November  17, 1997. 

The  rail  segment  qualifies  for  a 
modified  certificate  of  public 
convenience  and  necessity.  See 
Common  Carrier  Status  of  States.  State 
Agencies  and  InstrumenUilities.  and 
Political  Subdivisions.  Finance  Docket 
No.  28990F  (ICC  served  July  16, 1981). 

No  subsidy  is  involved.  There  may  oe 
preconditions  for  shippers  to  meet  in , 
order  to  receive  rail  service.  CCCL 
indicates  that  in  order  for  potential 
shippers  to  receive  service,  they  may  be 
required  to  enter  into  a  contractual 
agreement  with  it,  and  may  be  subject 
to  a  special  train  charge  as  set  forth  in 
CCCL's  tarift 


The  segment  rn»esents  a  connecting 
piece  of  tracicage  Unking  lines  over 
which  CCCL  has  already  obtained  a 
modified  rail  certificate.  Northerly,  the 
line  will  form  a  link  with  other  CCCL- 
operated  trackage,  and  will  connect 
with  Consolidated  Rail  Corporation 
(Conrail)  at  Hartford,  at  or  near  milepost 
2.6.  Southerly,  the  line  will  connect 
with  other  CCCL-opeiated  trackage  and 
with  a  laigOT  portion  of  CCCL's  system. 
By  this  southerly  connection,  the  line 
wdll  enjoy  interline  connections  already 
established  by  CCCL  with  the 
Providence  and  Worcester  Railroad 
Company  at  Middlefield,  CT,  and  with 
Conrail  at  Cedar  Hill  Yard  in  New 
Haven,  CT. 

This  notice  must  be  served  on  the 
Association  of  American  Railroads  (Car 
Service  Division)  as  agent  for  all 
railroads  subscribing  to  the  car-service 
and  car-hire  agreement*  Association  of 
American  Railroads,  50  F  St,  NW, 
Washington,  DC  20001;  and  on  the 
American  Short  Line  Railroad 
Association:  American  Short  Line 
Railroad  Association.  1120  G  St,  NW. 
Suite  520,  Washington,  DC  20005. 

Decided:  Docamber  15, 1997. 

By  the  Board.  David  M.  Konachnik. 
Director,  Office  of  Proceedings. 
Varaoo  A.  WillianM, 
Sscrataiy. 

[FR  Doc.  97-33337  Ftled  12-l»-07;  8:45  am] 
COM  4ai»-0».^ 


'  The  original  notice  of  lease/operating 
agreement,  dated  June  24. 1987,  governs  OCXX's 
operations  over  other  rail  lines  ovraed  by  C-OOT. 


DEPARTMENT  OF  THE  TREASURY 

Cuetoms  Service 

Receipt  of  Domeetic  Inteieeted  Party 
Petition  Concerning  TarW 
Ciaeeificatlon  of  Textile  Coetumee 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Notice  of  receipt  of  domestic 
interested  party  petition:  solicitation  of 
comments. 

SUMMARY:  Customs  has  received  a 
petition  submitted  on  behalf  of  a 
domestic  interested  party  requesting  the 
reclassification  of  certain  imported 
textile  costumes.  The  petitioner 
contends  that  Customs  is  incorrect  in 
classifying  textile  costumes  which  are 
flimsy,  not  durable,  and  not  normal 
articles  of  wearing  apparel,  under 
subheading  9505.90.6090,  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS).  as  "Festive,  carnival  or  other 


entertainment  articles,  including  magic 
tricks  and  practical  joke  articles;  parts 
and  accessories  thereof:  Other.  Other 
Other."  The  provision  is  duty  free  under 
the  general  column  one  rata  and 
costiunes  classifiable  under  this 
provision  are  not  subject  to  quota  or  visa 
restraints.  The  petitioner  contends  that 
all  imported  textile  costumes  should  be 
classified  in  Chapters  61  or  91,  HTSUS, 
asserting  that  tei^e  costimies  are 
excluded  from  claaeificatioa  under 
subheading  9505.0a6000.  HTSUS, 
pursuant  to  Note  1(e),  Chaptw  95, 
which  states  that  the  chwter  does  not 
cover  sports  clothing  or  rancy  dress,  of 
textiles,  of  cluster  61  or  62.  If  classified 
under  Chapter  61  or  62  of  the  HTSUS, 
the  costumes  would  be  dutiable  and 
may  be  subject  to  quota  and  visa 
restraints.  This  document  invites 
comments  with  regard  to  the  correctness 
of  the  current  classification. 
DATES:  Comments  must  be  received  on 
or  before  February  20, 1998. 
ADDRESS:  Written  comments  (prefarably 
in  triplicate)  are  to  be  addressed  to  U.S. 
Customs  Service,  Office  of  Regulations 
and  Rulings,  Attention:  Commercial 
Rulings  Division,  1300  Pennsylvania 
Avenue.  NW..  Washington,  D.C.  20229. 
Comments  submitted  may  be  inspected 
at  the  Commercial  Rulings  Division, 
Office  of  Regulations  and  Rulings, 
located  at  1300  Pennsylvania  Avenue., 
NW.,  3rd  Floor,  Washington.  D.C 
FOR  FURTHER  MFORMATKM  CONTACT:  Ann 
Segura  Minardi,  Textiles  Branch,  (202- 
927-1368). 


Background 

A  petition  has  been  filed  imder 
section  516,  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1516),  on  behalf  of 
an  American  manufacturer  of  textile 
costumes.  The  petitioner  contends  that 
virtually  identical  costumes  to  those 
manufactured  by  petitioner  are  being 
imported  into  the  U.S.  and  some  of 
these  textile  costumes  are  being 
erroneously  classified  by  Ciistoms  imder 
subheading  9505.90.6090.  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS),  as  "Festive,  carnival  or  other 
entertainment  articles,  including  magic 
tricks  and  practical  joke  articles;  parts 
and  accessories  thereof:  Other:  Other 
Other."  The  provision  is  duty  free  under 
the  general  column  one  rate  and 
costimies  classified  under  this  provision 
are  not  subject  to  quota  or  visa 
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iwtnints.  The  p«tidooer  claims  that  all 
imported  textile  coetimiet  should  be 
claasifiad  in  Chapters  61  or  62,  HTSUS. 
anerting  that  textile  costumes  are 
excluded  from  classification  under 
subheading  9505.90.6090.  HTSUS. 
pursuant  to  Note  1(e),  Chapter  95.  If 
classified  under  Chapters  61  or  62,  the 
costumes  would  be  dutiable  and  may  be 
subtect  to  quota  and  visa  restraints. 

OeMification  under  the  HTSUS  is 
made  in  accordance  with  the  General 
Rules  of  Interpretation  (GRls).  The 
systematic  detail  of  the  harmonized 
system  is  such  that  virtually  all  goods 
are  classified  by  application  of  GRI 1 , 
that  is,  according  to  the  terms  of  the 
headings  of  the  tariff  schedule  and  any 
relative  Section  or  Chapter  Notes.  In  the 
event  that  the  goods  cannot  be  classified 
solely  on  the  basis  of  GRI  1 ,  and  if  the 
headings  and  legal  notes  do  not 
otherwise  require,  the  remaining  GRIs 
may  then  be  applied.  The  Explanatory 
Notes  (ENs)  to  the  Harmonized 
Commodity  Description  and  Coding 
System,  which  represent  the  official 
interpretation  of  the  tariff  at  the 
international  level,  hcilitate 
classification  under  the  HTSUS  by 
offering  guidance  in  understanding  the 
scope  of  the  headings  and  GRIs. 

Itoeding  9505,  HTSUS,  includes 
artlclas  which  are  for  "Festive,  carnival, 
or  other  entertainment."  However,  Note 
1(e),  chapter  95,  HTSUS,  excludes 
articles  of  "fancy  dress,  of  textiles,  of 
chapter  61  or  62"  from  chapter  95.  The 
ENs  to  9505,  state,  among  other  things, 
that  the  heading  covers: 

(A)  Festive,  carnival  or  other  enteitainmant 
siticUs.  which  in  view  of  their  intended  uam 
ars  gsoarally  made  of  non-dunble  materiaL 
Tbay  iaduds: 

(S)  Articles  of  bncy  dress,  e.g.,  masks,  fdse 
ears  and  noaes,  wig*.  Um  beards  and 
moustaches  (not  being  articles  of  postidie- 
heerilng  S7.04),  and  paper  hats.  However,  tlie 
heading  excludes  fancy  drsas  of  textile 
malerials,  of  chapter  61  or  62. 

In  interpreting  the  phrase  "hncy 
dress,  of  textiles,  of  chapter  61  or  62." 
Customs  initially  took  the  view  that 
fancy  dress  included  "all"  costimies 
regardless  of  quality,  durability,  or 
nature  of  the  item.  However,  Customs 
has  reexamined  its  view  regarding  the 
scope  of  the  term  "fancy  dress"  as  it 
relates  to  costumes.  On  November  15, 
1994,  Customs  issued  Headquarters 
Ruling  Letter  (HQ)  957318.  which 
refiBned  to  the  settlement  agreement  of 
October  18, 1004.  reached  by  the  United 
States  and  Traveler  Trading  in  the  case 
of  Traveler  Trading  Co.  v.  United  Statet, 
Civil  Action,  #91-02-00084.  In  HQ 
957318.  Customs  stated  that  it  had 
agreed  to  classify  as  fastive  articles  in 


subheading  0505.90.6000.  HTSUS. 
costumes  of  a  flimsy  nature  and 
construction,  lacking  in  durability,  and 
generally  recognized  as  not  being 
normal  articles  of  apparel. 

Deecription  of  Marchandise 

The  importad  costuaaaa  which  are  the 
subject  of  HQ  957318  are  of  the  same 
clan  or  kind  of  merchandise  as  the 
costiunas  manufactured  by  petitioner. 
Costumes,  whether  imported  or 
domestically  manufactured,  are 
traditionally  worn  in  conftuction  with 
the  celebratioD  of  the  Halloween  festival 
or  to  costume  parties.  The  costumes  at 
isaue  are  constructed  of  fabric 
comprised  of  man-made  or  natural 
fibers,  but  not  of  paper.  The  costumes 
usually  depict  s  character,  creature,  or 
professional  person,  and  often  include 
accessories. 

laaaes  Raised 

Petitioner  asserts  that  Customs 
interpretation  of  the  term  "fancy  dress" 
is  incorrect  since  the  term  "fancy  dress" 
is  synonymous  with  the  word 
"costume."  In  support  of  this  assertion, 
petitioner  cites  the  "Cambridge 
International  Dictionary  of  English" 
(1995)  as  stating  that  the  word 
"costume"  is  American  for  the  British 
and  Australian  term  "fancy  dress."  In 
addition,  petitioner  cites  the  "Oxford 
English  Dictionary"  (2d  ed.  1089)  as 
stating  that  the  definition  of  the  term 
"fancy  dress"  is  "(a)  costume  arranged 
according  to  the  wearer's  fancy,  usually 
representing  some  fictitious  or  historical 
character." 

The  petitioner  states  that  the 
Nomenclature  Committee  of  the 
Customs  Cooperation  Council 
(predecessor  to  the  World  Customs 
Organization)  considered  the  scope  of 
the  term  "fancy  dress"  and  determined 
that  the  proper  classification  for 
costumes  was  in  Section  XI.  Further,  a 
recent  decision  by  the  Canadian 
International  Trade  Tribunal  held  that 
the  language  of  Note  1(e)  regarding 
"fancy  drms,  of  textiles"  included  the 
inexpensive  costiunies  before  the 
Tribunal  because  the  costumes  were 
"arranged  or  made  to  suit  the  wearer's 
fancy  to  represent  fictitious  characters" 
and  that  subheading  9505,  HTSUS. 
covered  "goods  (that)  are  more 
indicative  of  face  disguises  than  of 
actual  clothing." 

In  citing  the  ENs  to  Chapter  95, 
petitioner  aigues  that  the  examples  set 
forth  as  "articles  of  fancy  drees"  in  the 
ENs  include  only  items  that  act  as 
accessories  to  the  fancy  dress  but  are  not 
themselves  "fancy  dress"  because  they 
do  not  clothe  the  body.  Further, 
petitioner  claims  that  the  phrase  in  the 


ENs,  "articles  of  bncy  dress",  does  not 
include  those  articles  made  of  textile 
material  and  that  an  item  of  "Cancy 
dress"  is  the  actual  costiune,  not  the 
accessories. 

Petitioner  states  that  the  durability  of 
the  costume  is  irrelevant  to  the 
determination  of  whether  a  costujooe  is 
an  item  of  apparel.  Petitioner  cites  the 
case  of  Admiral  Craft  Equip  Corp.  v. 
United  States,  82  Cust  Ct  162, 164,  CD. 
4796  (1979),  in  support  of  their  position 
that  Customs  should  apply  a  "use"  test 
in  classifying  textile  costumes  and  the 
case  of  Dynamics  Classics,  Ltd.  v. 
United  States.  10  OT  666  (1986).  sa 
setting  forth  factors  to  be  considered  in 
applyhig  the  "use"  test  In  the  Dynamics 
case  the  court  cited  United  States  v. 
Catbonmdum  Co.,  63  CCPA  98, 102, 
CAJ).  1172,  536  F.2d  373  (1976),  for 
ststing  the  elements  used  to  establish 
the  chief  use  of  a  class  or  kind  of 
merchandise:  "(1)  the  general  physical 
characteristics  of  the  merchandise;  (2) 
the  expectations  of  the  ultimate 

!>urchaser,  (3)  the  channels  of  trade,  and 
4)  how  it  is  advertised  and  used." 
According  to  the  petitioner,  application 
of  these  factors  would  require  that  a 
Halloween  costume  be  classified  as  an 
article  of  apparel  in  Chapter  61  or  62. 

Finally  ,  petitioner  states  that  Court  of 
International  Trade  (CTT)  decisions 
interpreting  the  TariJEf  Schedules  of  the 
United  States  (TSUS),  are  inapplicable 
when  classifying  costumes  under  the 
HTSUS.  Petitioner  argues  that  Customs 
should  not  consider  the  CTT's  decisions 
in  Traveler  Trading  Co.  v.  United  States, 
713  F.Supp.  400  (Cnr  1989),  and  I.CJ. 
Worldwide,  Inc.  v.  United  States.  14  OT 
201  (1990),  because  both  were  decided 
under  the  TSUS.  Specifically,  it  is 
petitioner's  contention  that  the  courts* 
decisions  in  those  cases  rested  on  the  " 
*   *  '  very  broad  and  preclusive  nature 
of  the  TSUS's  definition  of  'toys'." 
Petitioner  further  asserts  that  die 
classification  of  costtunes  linder  the 
HTSUS  is  very  different  from  the  TSUS 
because  costumes  are  never  classifiable 
as  toys  under  the  HTSUS  and  costumes 
are  specifically  excluded  from 
classification  as  articles  of  fancy  dress  of 
textiles  pursuant  to  Note  1(e)  to  Chapter 
95. 

fioiiiiiieuts 

Pursuant  to  Section  17S.21(a), 
Customs  Regulations  (19  CFR  175.21(a)), 
before  making  a  determination  on  the 
matter.  Customs  invites  written 
comments  on  the  petition  from 
interested  parties. 

The  domestic  party  petition,  as  well 
as  all  comments  received  in  response  to 
this  notice  will  be  available  for  public 
inspection  in  accordance  with  the 
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Freedom  of  Information  Act  (5  U.S.C 
552).  1.4.  Treasury  Department 
Regulations  (31  CFR  1.4),  and  Section 
103.11(b).  Customs  Regulations  (19  CFR 
103.11(b)).  between  the  hours  of  9:00 
a.m.  to  4:30  pjn.  on  regular  business 
days,  at  the:  U.S.  Customs  Service. 
Office  of  Regulations  and  Rulings. 
Commercial  Rulings  Division.  1300 
Pennsylvania  Avenue.  NW..  3rd  Floor. 
Washington,  DC. 

Anthority 

This  notice  is  published  in 
accordance  with  Section  175.21(a).  - 
Customs  Regulations  (10  CFR  175.21(a)). 
19  U.S.C  1516. 

Drafting  iaformation:  The  principal 
author  of  this  document  was  Ann 
Segura  Minartli,  Textiles  Branch,  Office 
of  Regiilations  and  Rulings,  U.S. 
Customs  Service.  However,  personnel 
from  other  Customs  offices  participated 
in  its  development 

Approved:  December  5, 1907. 

VnlUaa  F.  Riley, 

Acting  Coauait^oner  of  Customs. 

Oaawbli.Ot>»asll. 

Actiqg  Ospiityr  Aastafont  Secratniy  of  the 
Treasaiy. 

(FR  Doc  S7-33291  Filed  12-19-97;  8:45  am] 


DEPARTMBin'  OF  THE  TREASURY 

Intemel  Revenue  Service 

Propoeed  Collection!  Conmienl 
Requeet  for  Form  2758 

AQBICV:  Internal  Revenue  Service  (KS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMAHV:  The  Departinent  of  the 
Tceesury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1005,  Pub. 
L  104-13  (44  U.S.C  3S06(c)(2XA)). 
CunenUy,  the  IRS  is  soliciting 
comments  concerning  Form  2758, 
Application  for  Extension  of  Time  To 
File  Certain  Excise,  Income, 
Information,  and  Other  Returns. 

DATB:  Written  comments  diould  be 
received  on  or  before  February  20, 1008 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revmue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


FOR  FURTHER  MFORMATKM  OONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3860,  Internal  Revenue 
S«vice.  room  5571. 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

SUPPlfMBfTARY  information: 

ritie:  Application  for  Extension  of 
Time  To  File  Certain  Excise,  Income, 
Information,  and  Other  Returns. 

OMB  Number:  1 545-0148. 

Form  Number:  2758. 

Abstract:  Internal  Revenue  Code 
section  6081  allows  a  reasonable 
extension  of  time  for  filing  any  return, 
declaration,  statement,  or  other 
document  Form  2758  is  used  by 
fiduciaries,  trustees,  and  certain  tax- 
exempt  organizations  to  request  an 
extension  of  time  to  file  their  returns. 
The  infbnnation  is  used  to  determine 
whether  the  extension  should  be 
granted. 

Cunent  Actions:  There  are  no  changes 
being  made  to  tha  fonn  at  this  time. 

Type  of  Review:  Extension  of  a 
cunentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
300.000. 

Estimated  Time  Per  Respondent:  3  hr., 
51  min. 

Estimated  Total  Annual  Burden 
Hours:  1.155.000. 

The  foUoiwing  paragraph  applies  to  all 
of  the  collections  of  information  covered 
l^  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  infonnation  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retians  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agem^.  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 


information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  roUection  of 
infbrauition  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  infonnation. 

Approved:  December  16, 1997. 
Garrick  R.  Steer. 
ntSReporuaaaranceOfpcar. 
[FR  Doc  97-33356  Filed  12-19-97;  8:45  am] 


DEPARTMBIT  OF  THE  TREASURY 


Proposed  Collection;  Comnient 
Request  for  Fbrm  8038-T 

AQCNCV:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 


r:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent  ,. 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Radiu^on  Act  of  1005.  Pub. 
L.  104-13  (44  U.S.C  3506(cX2HA)). 
Currentiy,  the  IRS  is  soliciting 
comments  concerning  Form  8038-T, 
Aifoitrage  Rebate  and  Penalty  in  Lieu  of 
Arbitrage  R^Mte. 

DATES:  Written  comments  should  be 
received  on  or  before  February  20, 1008 
to  be  assured  of  consideration. 


Direct  all  written  conunents 
to  Ganidc  R.  Shear.  Internal  Revenue 
Service,  room  5571, 1111  Constitutioa 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTNEH  SSTOmiATION  OOKTACT: 
Requests  for  additional  infuimaUan  ot 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3860.  Internal  Revenue 
Service,  room  5571, 1111  Constitntion 
Avenue  NW.,  Washington.  DC  20224. 

SUPPLBUBfTAWY  SrOHMATION; 

Title:  Arbitrage  Rebate  and  Penalty  in 
Lien  of  Arbitrage  Rebate. 

OMB  Number.  154S-1210. 

Form  Number.  8038-T. 

Abstract:  Form  8038-T  is  used  by 
issuers  of  tax  exempt  bonds  to  report 
and  pay  the  arbitrage  relate  and  to  diact 
and/or  pay  various  penalties  associated 
with  arbitrege  bonds.  These  issuers 
include  stete  ami  local  governments. 
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Cumnt  Actions:  There  are  no 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
2.500. 

Estimated  Time  Per  Respondent:  24 
hr.,  22  min. 

Estimated  Total  Annual  Burden 
Hours:  60,925. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contenta  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.Q  6103. 

Raqueat  for  Coaunento 

CommenU  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimiwi  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  coaU  and  coata  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  IS,  1M7. 
GaiTkk  K.  Shear, 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  97-333S8  Filed  12-l»-fl7:  8:45  wn| 


ACTION:  Notice  and  request  for 
comments. 


DEPARTMENT  OF  THE  TREASURY 
HlMniW  RWWNM  SWVlOA 

PfoposMl  CoHaclion;  Comifiant 
R«|UMt  tor  Forni  5306-SEP 

OOOiCV;  Internal  Revenue  Service  (IRS), 
Treasury. 


r:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2HA)). 
Currently,  the  IRS  is  soliciting 
commenta  concerning  Form  5306-SEP, 
Application  for  Approval  of  Prototype 
Simplified  Employee  Pension-SEP. 
OATfS:  Written  comments  should  be 
received  on  or  before  February  20,  1998 
to  be  assured  of  consideration. 
AOORESSES:  Direct  all  written  commenta 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FUmHER  MRMMATION  OONTACT:  ' 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPLBUBfTAIIV  MFORMATKM: 

Title:  Application  for  Approval  of 
Prototype  Simplified  Employee 
Pension-SEP. 

OMB  Number:  154S-0199. 

Form  Number:  5306-SEP. 

Abstract:  This  form  is  used  by  banks, 
credit  unions,  insurance  companies,  and 
trade  or  profassional  associations  to 
apply  for  approval  of  a  simplified 
employee  pension  plan  [SEP)  to  be  used 
by  more  thian  one  employer.  The  data 
collected  is  used  to  determine  if  the 
prototype  plan  submitted  is  an 
approved  plan. 

Current  Actions:  The  following 
changes  are  being  made: 

Line  2  has  been  re-aligned  on  the 
revised  form,  eliminating  line  2b(l), 
Latest  letter  serial  number.  This 
information  is  no  longer  needed  to 
process  an  application. 

Line  3  has  been  revised  to  eliminate 
the  concept  of  "long"  and  "short" 
amendmenta  because  this  information  is 
no  longer  important  in  processing  the 
application. 

Lines  6  and  7  have  been  added  to  the 
revised  form.  This  information  is 
important  in  helping  the  person 
reviewing  the  application  to  know  the 
type  of  submission  and  the  name  of  the 
mass  submitter,  if  applicable. 

Line  8d  has  been  deleted  because  this 
item  is  no  longer  appropriate. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 


Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
650. 

Estimated  Time  Per  Respondent:  11 
hr.,3emin. 

Estimated  Total  Annual  Burden 
Hours:  7,566. 

The  following  paragraph  applies  to  all 
of  the  collections  of  infcmnation  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contenta  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C  6103. 

KaqoHl  for  Commenta 

Commenta  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  commenta  will  become  a 
matter  of  public  record.  Commenta  are 
invited  on:  (a)  Whether  the  collection  of 
information  U  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility, 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondenta,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costa  and  costa  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  16, 1997. 
Gairick  R.  Shear, 
IRS  Reports  C/earance  Officer. 
(FR  Doc  97-33360  Filed  12-19-97;  8:45  am) 
■■iJNQ  COM  48l»-ai<4l 


DEPARTMENT  OF  THE  TREASURY 

Intsmal  RavwuM  Sarvic* 

Propo— d  CoHactlon;  Commwrt 
R«qu««t  For  Fonns  4804  and  4802 

AOBICV:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

commenta. 

lUMMAirr.  The  Department  of  the 
Treasury,  as  part  of  ita  continuing  effort 


Fadaral^Regbter  /  Vol.  62,  No.  245  /  Monday,  December  22,  1997  /  Notices 


6S895 


to  reduce  paperwoii^  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2KA)). 
Currently,  the  IRS  is  soliciting 
commenta  concerning  Form  4804. 
Transmittal  of  Information  Returns 
Reported  Magnetically/Electronically, 
and  Form  4802,  Transmittal  of 
Information  Returns  Reported 
Magnetically/Electronically 
(Continuation  of  Form  4804). 
OATCK  Written  commenta  should  be 
received  on  or  before  February  20, 1998 
to  be  assured  of  consideration. 


t:  Direct  all  written  commenta 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
KM  RMTHER  wrOWIATION  CONTACT: 
Raquesta  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPLEMENTARY  affORMATION: 

Title:  Form  4804.  Transmittal  of 
Information  Returns  Reported 
Magnetically/Electronically,  and  Form 
4802.  Transmittal  of  Information 
Returns  Reported  Magnetically/ 
Electronically  (Continiution  of  Form 
4804). 

Ohm  Number:  1545-0367. 

Form  Number:  Forms  4804  and  4802. 

Abstract:  Under  Internal  Revenue 
Code  sections  6041  and  6042,  all 
persons  engaged  in  a  trade  or  business 
and  milking  paymenta  of  taxable  income 
must  file  reports  of  this  income  with  the 
IRS.  In  certain  cases,  this  information 
must  be  filed  on  magnetic  media.  Forms 
4804  and  4802  are  transmittal  forms  for 
the  magnetic  media  and  indicate  the 
payer,  type  of  document,  and  total 
payee  records. 

-  Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Iiuiividuals.  business 
or  other  for-profit  organizations,  not-for- 
profit  institutions,  farms,  and  Federal, 
state,  local  or  tribal  govemmenta. 

Etiimated  Number  of  Responses: 
138,343. 

Estimated  Time  Per  Response:  20 
minutes. 

Estimated  Total  Armual  Burden 
Hours:  45,406. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contenta  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C  6103. 

Requeel  fiw  Commenta 

Commenta  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  commenta  will  become  a 
matter  of  public  record.  Commenta  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
i^rmation  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
qiiality.  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  wajrs  to 
minimize  the  burden  of  the  collection  of 
information  on  respondenta,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costa  and  coata  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  Deoember  17. 1997. 
GantckR.  Shear. 
IRS  Repmts  Clearance  Officer. 
(FR  Doc.  97-33361  Filed  12-19-97;  8:45  am] 
aajjNQ  oooK  4a»-M-u 


DEPARTMENT  OF  THE  TREASURY 


Propoaad  CoUaction;  Commant 
Raquast  for  Fonii  8710 

AOBICY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for 
commenta. 


The  Department  of  the 
Treasury,  as  part  of  ita  continuing  e£fort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. ' 
L.  104-13  (44  U.S.C  3606(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
commenta  concerning  Form  8716, 


Election  To  Have  a  Tax  Year  Odiflr  Than 
a  Required  Tax  Year. 
DATES:  Written  commenta  should  be 
received  on  or  before  February  20, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  commenta 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMATION  CONTACT: 
Requesta  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  WasUngton,  DC  20224. 

SUPPLEMBfTARY  MFORMATION: 

Title:  Election  To  Have  a  Tax  Yaw 
Other  Than  a  Required  Tax  Year. 

OMB  Number:  1545-1036. 

Form  Number:  8716. 

^)etract:  F(nin  8716  is  filed  by 
partnerships,  S  corporations,  and 
personal  service  corporations  under 
Internal  Revenue  Code  section  444(a)  to 
elect  to  retain  or  to  adopt  a  tax  year  that 
is  not  a  required  tax  year.  The  form 
provides  IRS  with  information  to 
determine  that  the  section  444(a) 
election  u  properly  made  and  identifies 
the  tax  year  to  be  retained,  changed,  or 
adopted. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  foi^ 
profit  organizations  and  tarms. 

Estimated  Niunber  of  Respondents: 
40.000. 

Estimated  Time  Per  Respondent:  4  hr., 
54  min. 

Estimated  Total  Aimual  Burden 
Hours:  196,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  infiumation  covered 
by  thu  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  infonnation 
unless  the  collection  of  infonnation 
displajrs  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contenta  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C  6103. 

Kaqneat  for  Comments 

Commenta  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  commenta  will  become  a 
matter  of  public  record.  Commenta  are 
invited  on:  (a)  Whether  the  collection  of 
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infonnation  U  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  infonnation 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approv«d:  Decamber  18, 1997. 
Ganick  R.  SWar. 
ntS  Reports  Clearance  Officer. 
|FR  Doc.  97-33362  Piled  12-19-97:  8:45  am) 


Monday 
December  22,  1997 


Part  li 


Department  of 
Transportation 

Research  and  Special  Programs 
Administration 

49  CFR  Part  172  et  al. 

Hazardous  Ktoterials:  Radiation  Protection 

Program  Requirement;  Hnal  Rules 

49  CFR  Part  172  et  al. 

Hazardous  IMaterials:  Withdrawal  of 

Radiation  Protection  Program;  Proposed 

Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Reeewch  and  Special  ProQraina 
AdmlntatratkKi 

49  CFR  Parte  172. 174. 175, 178,  and 
177 

(Dodwl  No.  RSPA-t7-48M  (HM-KM)] 

RM  21S7-A014 

Hazardous  Materials:  Radiation 
ProtactkNi  Program  Requirement 

AfQENCY:  Research  and  Special  Progranu 
Administration  (R5PA).  DOT. 
ACTION:  Revocation  of  direct  final  rule; 
Reinstatement  of  regulations. 

lUMMARY:  This  action  restores  regulatory 
text  that  was  removed  by  a  September 
2,  1997  direct  final  rule  because 
interested  parties  submitted  adverse 
comments  on  it  In  the  direct  final  rule, 
RSPA  removed  regulations  that  require 
persons  who  offer,  accept  for 
tianipoitation,  or  transport  radioactive 
materials  to  develop  and  maintain 
written  radiation  protection  programs. 
The  effiBct  of  this  action  is  that  the 
radiation  protection  program 
requirements  issued  on  September  28, 
1995  remain  in  effect.  RSPA  is 
publishing  a  notice  of  proposed 
rulemaking  elsewhere  in  this  issue  of 
the  Federal  Register  inviting  further 
comments  on  the  need  to  withdraw  or 
revise  the  radiation  protection  program 
requirements. 

DATES:  The  direct  final  rule  published  at 
62  FR  46214  is  revoked  and  the  text  of 
afiected  provisions  in  Subpart  I  of  Part 
172  and  §§  174.705.  175.706.  176.703 
and  177.827  are  reinstated  as  of 
September  30,  1997. 

FOR  FURTHIR  >gOmiATIOW  CONTACT:  Dr. 
Fred  D.  Ferate  II,  Office  of  Hasardous 
Materials  Technology.  (202)  36S--4545 
or  Charles  E.  Betts,  Office  of  Hazardous 
Materials  Standards.  (202)  366-8553; 
RSPA.  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW, 
Washington,  DC  20590-0001. 

•UPW-EMENTAWY  WroWJATION; 


On  September  28. 1995.  RSPA 
published  a  fiiud  rule  in  the  Federal 
Register  under  Docket  No.  HM-169A 
(60  FR  50292).  The  changes  made  in 
Docket  HM-169A  were  part  of  RSPA's 
ongoing  effort  to  harmonize  the 
Hazardous  Materials  Regulations  (HX4R: 
49  CFR  171-180)  with  international 
standards  and  to  improve  radiation 
safety  for  workers  and  the  public  during 
the  transportation  of  radioactive 
materials. 


One  of  the  substantive  regulatory 
changes  under  Docket  HM-169A  is  s 
requirement  to  develop  and  maintain  a 
written  radiation  protection  program 
(RPP).  The  RPP  requirements  are  found 
in  Subpart  I  of  Part  172of  LheHMR. 
Implementation  provisions  fior  rail,  air, 
vessel  and  highway  are  found  in 
S§  174.705.  175.706.  176.703.  and 
177.827,  respectively.  The  RPP 
requirements  spply.  with  certain 
exceptions,  to  each  person  who  oGhn 
for  transportation,  accepts  for 
transportation,  or  transports  Class  7 
(radioactive)  materials.  Compliance 
with  the  RPP  requirements  vras  required 
after  October  1, 1997. 

Following  publication  of  the 
September  28.  1995  final  rule,  many 
comments  were  received  concerning 
technical  difficulties  in  implementing 
the  RPP  requirements.  Subsequently,  on 
April  19.  1996.  RSPA  publUhed  in  the 
Federal  Register  a  request  for  comments 
on  the  implementation  of  the  RPP 
requirements  (Notice  96-7;  61  FR 
17349).  In  Notice  96-7,  RSPA  stated  iU 
intention  to  develop  guidance  for  the 
radioactive  material  industry  to 
{scilitate  compliance  with  the  RPP 
requirements. 

RSPA  received  23  comments  in 
response  to  Notice  96-7.  After 
considering  these  comments,  RSPA 
decided  that  the  concerns  expressed 
could  not  all  be  resolved  through 
guidance;  new  rulemaking  was  required 
in  order  to  adequately  address  many  of 
the  issues  raised  in  the  comments. 
RSPA  determined  that  the  current  RPP 
requirements  in  Subpart  I  of  Part  1 72, 
and  §§  174.705, 175.706, 176.703  and 
177.827  should  be  withdrawn,  because 
they  could  not  be  corrected  through 
rulemaking  action  prior  to  the  October 
1, 1997  complisnce  date.  Accordingly, 
RSPA  published  a  direct  final  rule  on 
September  2. 1997  (62  FR  46214]. 
withdrawing  the  RPP  requirements 
efiiective  September  30,  1997,  unless  an 
adverse  comment  or  notice  of  intent  to 
file  an  adverse  comment  was  received 
by  September  30. 1997.  The  preamble  to 
the  direct  final  rule  discussed  the 
coocatiu  expressed  in  response  to 
Notice  96-7. 

n.  Rerocetion  of  Direct  Final  Role 

The  procediues  governing  issuance  of 
direct  final  rules  are  in  49  CFR  106.39. 
These  procedures  provide  for  public 
notice  and  opportunity  for  comment 
subsequent  to  publication  of  a  direct 
final  rule.  They  also  provide  that  if  an 
adverse  comment  or  notice  of  intent  to 
file  an  adverse  comment  is  received, 
RSPA  will  issue  a  timely  docmnent  in 
the  Federal  Register  to  confirm  that  &ct 
and  withdraw  the  direct  final  rule  in 


whole  or  in  part  Under  the  procedures, 
RSPA  msy  then  incorporate  the  adverse 
comment  into  a  subsequent  direct  final 
rule  or  may  publish  a  notice  of  proposed 
rulemaking. 

Two  persons  submitted  adverse 
comments  on  the  direct  final  rule: 
Caliber  System,  Inc.  and  Davis 
Transport  Inc.  In  summary,  these  parties 
asserted  that  RSPA  did  not  adequately 
consider  worker  safety,  but  had 
overemphasized  the  comments  on 
economic  ability  to  comply  and 
overstated  the  inconsistency  and 
compliance  assurance  issues  associated 
with  the  rule. 

In  this  document,  RSPA  is  providing 
notice  that  the  provisioiu  ramoved  by 
the  September  2. 1997  direct  final  rule 
are  reinstated  because  two  adverse 
comments  were  submitted. 

RSPA  is  publishing  a  notice  of 
proposed  rulemaking  (NPRM)  elsewhere 
in  this  issue  of  the  Federal  Register  to 
address  the  merits  of  the  adverse 
comments  and  to  request  additional 
comments  concerning  the  need  to 
revoke  or  revise  the  RPP  requirements. 

m.  Paperworic  Reductioa  Act  of  1995 

Under  regulations  implementing  the 
Paperwork  Reduction  Act  of  1995, 
"•  •   •an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
tinless  it  displays  a  currently  valid  OMB 
control  number."  5  CFR 
1320.8(b)(iii)(6).  RSPA  has  reviewed  the 
HM-169A  final  r\ile  and  the  information 
collection  approval  for  radioactive 
materials  transportation  requirements. 
(OMB  control  number  2137-0510  was 
issued  in  January  1995  in  anticipadon  of 
the  final  rule  to  be  issued  imder  Docket 
HM-169A.  That  appBOval  expires  on 
January  31,  1998,  unless  renewed.) 
Based  on  (hat  review,  RSPA  concludes 
that  the  OMB  approval  is  limited  to 
information  collection  requirements 
other  than  the  RPP  requirements        / 
contained  in  Subpart  I  of  Part  172. 

In  the  NPRM.  which  RSPA  is 
publishing  concerning  the  need  to 
withdraw  or  revise  the  RPP 
requirements.  RSPA  is  requesting 
comments  concerning  the  annual 
information  collection  burden 
attributable  to  those  requirements,  and 
RSPA  will  seek  OMB  approval  if  the 
RPP  requirements  are  retained. 

IV.  1997  Edition  of  49  CFR  Parts  100- 
185 

Tide  49  of  the  Code  of  Federal 
Regulations  (CFR)  was  revised  effective 
October  1, 1997.  Because  of  the  lateness 
of  this  document.  Subpart  I  of  Part  172 
and  §§174.705. 175.706,  176.703  and 
177.827,  do  not  appear  in  the  1997 
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edition  of  the  CFR.  RSPA  is  publishing 
the  full  text  of  the  affected  regulations 
in  this  document,  as  follows. 

LktofSubfeds 

49CFRPaitl72 

Hazardous  materials  transportation, 
Hazardous  waste.  Labeling,  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  174 

Hazardous  matmials  transportation. 
Radioactive  materials.  Railroad  safety. 

49  CFR  Part  175  « 

Air  carriers.  Hazardous  materials 
transportation.  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 

49CFRPaitl76 

Hazardous  matisrials  transpcntation. 
Maritime  carrien.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49CFRPaitl77 

Hazardous  materials  transportation. 
Motor  cairien,  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
following  provisions  in  49  CFR  parts 
172, 174, 175, 176, and  177  are 
reinstated  to  read  as  follows: 

PART  172-HAZARDOU8  MATERIALS 
TABLE.  SPECIAL  PROVISIONS. 
HAZARDOUS  MATERIALS 
OOMMUMCATIONS.  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINMG  REQUIREMENTS 

1.  The  audiority  citation  for  part  172 
contimies  to  read  as  follows: 

49  UJS.C.  5101-5127: 49  CFR 


1.53. 

2.  In  Part  172,  Subpart  I  is  reinstated 
to  read  as  follows: 


Sec. 

172.801  Applicability  of  the  radiation 

protection  program. 
172.803  Radiation  protection  program. 

172.806  RacordlBseping  and  notifications. 

172.807  Transitional  provisions. 


f172J01    AppHeabiNyefltwiBdMlen 


(a)  Scope.  This  subpart  prescribes 
requirements  for  developing  and 
fnatnti|tning  a  ndiation  protection 
program. 


(b)  Applicability.  This  subpart  applies 
to  persons  who  offer  for  transportation, 
accept  for  transportation,  or  transports 
Class  7  (radioactive)  materials. 

§172.803    Radlstlofi  pioiectlon  pioyism. 

Each  person  who  offen  for 
transportation,  accepts  for 
transportation,  or  transports  Class  7 
(radioactive)  materials  must  develop, 
implement  snd  maintain  a  written  - 
radiation  protection  program  in 
accordance  with  the  following: 

(a)  Radiation  expostires  must  be  kept 
as  low  as  reasonably  achievable 
(ALARA).  with  economic  and  social 
fiacton  being  taken  into  account 

(b)  Radiation  exposures  must  be 
controlled  such  that: 

(1)  An  occupationally  exposed  hazmat 
employee's  annual  effective  dose 
equivalent  for  occupational  radiation 
exposure  will  not  exceed  12.5  mSv  (1.25 
rem)  in  sny  3  month  period  or  50  raSv 
(5  rem)  in  any  12  month  period.  For 
workers  imder  the  age  of  eighteen,  the 
radiation  dose  will  not  exceed  1.250 
mSv  (0.125  run)  in  any  3  month  period 
or  5.0  mSv  (0.5  rem)  in  any  12  month 
period; 

(2)  Radiation  exposures  to  memben  of 
the  general  public  must  be  less  than      i 
0.02  mSv  (2  mrem)  per  hour.  This  level 
will  be  meesured  as  if  an  individual 
were  present  for  an  hour  in  any  area 
where  the  general  public  could  be 
exposed  to  radiation  during  the  coiirse 
of  transportation,  except  that,  if  there  is 
an  occurrence  where  the  dose  to  a 
member  of  the  general  public  equals  or 
exceeds  0.02  miSv  (2  mrem)  in  one  hour, 
the  program  must  provide  limits  that 
«irill  prevent  an  individual  from 
receiving  ciunulative  doses  totaling  1.0 
mSv  (100  mrem)  in  any  week  or  5.0  mSv 
(500  mrem)  in  any  twelve-mondi  period: 

(3)  The  radiation  dose  to  an  embryo- 
fetus  in  a  pregnant  female 
occupationally  exposed  hazmat 
employee,  who  has  declared  her 
pregnancy  to  her  employer,  must  not 
exceed  5.0  mSv  (500  mrem)  during  the 
pregnancy.  This  limit  is  to  be  achieved 
by  limiting  the  radiation  dose  of  the 
declared  pregnant  worker  to  not  more 
than  5.0  mSv  (500  mrem)  during  the 
nine  months  and  not  greater  tiian  0.5 
mSv  (50  mrem)  in  any  one  month;  and 

(4)  The  radiation  doses  received  by 
occupationally  exposed  hazmat 
employees  must  be  monitored  by 
radiation  dosimetry  devices. 

(c)  The  Environmental  Protection 
Agency  report  entitled  "Radiation 
Protection  Guidance  to  Federal 
Agencies  for  Occupational  Exposure 
(January  1987)".  This  document  is 
available  from  the  U.S.  Environmental 


Protection  Agency,  Washington,  DC 
20460. 

(d)  Exceptions.  (1)  The  requirements 
of  tltis  subpart  do  not  apply  to: 

(i)  Persons  who  offer  lor 
transportation  or  transport  less  than  200 
TI,  not  including  TI  calculated  for 
criticality  control  purposes,  of  packages 
in  a  12-month  period;  or 

(ii)  Those  persons  whose  operations 
will  not  resuilt  in  a  hazmat  employee 
receiving  an  expostue  of  5  mSv  (500 
mrem)  or  more  per  year.  This  evaluation 
must  consider  the  hazmat  enqiloj^ers 
Class  7  (radioactive)  materials 
transportation  activities  for  a  period  of 
at  least  12  months.  An  evaluation  must 
be  conducted  by  a  person  experienced 
with  radiation  protection  programs  and 
transportation  regulations  and 
programs.  The  evaluator's  competency 
may  be  evidoiced  by  being  certified  l^ 
the  American  Board  of  Health  Physics, 
or  by  a  letter  of  recommendation  from 
a  State  Radiation  Official  listed  in  the 
most  current  issue  of  the  "Directory  of 
Posonnel  Respcmsible  For  Radiological 
Health  Programs"  published  annuaUy 
by  the  Conference  of  Radiation  Control 
Program  Directon,  Frankfort  KY. 

(2)  The  requirements  of  this  subpart 
may  be  satisfied  by  any  radiation 
protection  program  that  has  been 
approved  by  an  appropriate  federal  or 
stete  uency. 

(e)  Gaidance.  (1)  Each  hazmat 
employer  should  review  and  follow  the 
guidance  provided  in  the  following 
documents  when  establishing  and 
maintaining  tiisir  radiation  protection 
program: 

(i)  National  Coondl  on  Radiation 
Protection  and  Meesurements  (NCRP) 
Rsprat  No.  59,  "Operational  Radiation 
Safety  Program  (1978)".  The  guidance  in 
this  report  should  be  tailored  to  die 
practiod  needs  and  operations  of  the 
hazmat  employer  and  their 
occupationally  exposed  hazmat 
employees. 

(u)  NCRP  Rieport  No.  116.  "Limitation 
of  Exposure  to  Ionizing  Radiation 
(1993)". 

(2)  The  reports  refiarenoed  in 
paragraph  (eXl)  of  this  section  are 
available  from  NCRP  Publications,  7910 
Woodmont  Avenue,  Bethesda,  MD 
20814. 


i172J06 


(a)  A  hazmat  employer  must 
document  their  radiation  protection 
program  and  maintain  written  records  of 
the  radiation  protection  program 
activities,  including  dosimetry  records, 
described  in  this  subpart  Th«e  records 
must  be  made  avfulable  to  the  Associate 
Administrator  for  Hazardous  Materials 
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Safety  or  other  authorized  officials  in 
written  form  wfithin  seven  days  of  a 
nvritten  requeet. 

(b)  A  hazmat  employer  ouut  keep  a 
record  of  the  radiation  dose  that  each 
hazmat  employee  has  received  and 
provide  it  to  the  employee  in  reasonable 
time  following  a  request  during 
employment  and  no  more  than  three 
months  after  end  of  employment. 

(c)  Each  hazmat  employer  must  notify 
the  Associate  Administrator  for 
Haardous  Materials  Safety,  in  writing. 
if  •  hasmat  employee  receives  a  dose 
exceeding  12.5  mSv  (1250  mrem)  in  any 
calendar  quarter  or  50  mSv  (5.000 
mrem)  in  one  year,  or  if  a  member  of  the 
general  public  is  likely  to  receive  a  dose 
ew— ding  5  mSv  (500  mrem)  in  one 
3rear  as  a  result  of  the  hazmat  employer's 
transportation  activities.  Such  a 
notification  must  be  made  as  soon  as 
practicable  following  awrareneas  of  the 
occurrence. 

(d)  If  an  offeror  or  carrier  of  Class  7 
(radioactive)  materials  is  not  required  to 
establish  a  radiation  protection  program, 
they  must  develop  and  keep  records 
which  demonstrate  why  a  program  is 
not  required  (i.e.,  either  the  total  TI  of 
packages  transported  in  any  12  month 
period  is  less  than  200.  or  that  the 
current  Class  7  (radioactive)  materials 
transport  activities  are  the  same  as  the 
activities  that  were  reviewed  by  a 
competent  radiation  protection 
specialist  whose  evaluation 
demonstrated  that  no  worker  will 
receive  a  dose  exceeding  5  mSv  (500 
mrem)  in  one  year). 

fl72.M7    TrsnsWonal  provMona. 

Compliance  with  the  requirements  of 
this  subpart  is  required  after  October  1. 
1907. 

PART  174-«ARRIAQE  BY  RAIL 

3.  The  authority  citation  for  part  174 
continues  to  read  as  follows: 

Aatkoritr.  49  U.S.C  5101-5127;  49  CFR 
1.53. 

4.  Section  174.705  is  reinstated  to 
read  as  follows: 


I174.70S 

Unless  otherwise  excepted,  s  carrier 
shall  not  transport  a  Class  7 
(radioactive)  material  by  rail  unless  each 
of  its  occupationally  expoeed  hazmat 
employees  is  under  a  radiation 
protection  program  that  complies  with 
the  requirements  of  subpart  f  of  part  172 
of  this  subchapter. 

PART  ITS— CARRIAGE  BY  AIRCRAFT 

5.  The  authority  citation  for  part  175 
continues  to  read  as  follows: 


Aathortty:  49  U.S.C  5101-5127;  49  CFR 
1.53. 

6.  Section  175.706  is  reinsUted  to 
read  as  follows: 

%  i7a.70e    RaoMDon  pcoiaction  piuyiam. 

Unless  otherwise  excepted,  a  carrier 
shall  not  transport  a  Class  7 
(radioactive)  material  by  aircraft  unless 
each  of  its  occupattonally  exposed 
hazmat  employees  is  under  a  radiation 
protection  program  that  complies  with 
the  requirements  of  subpart  I  of  part  172 
of  this  subchapter. 

PART  178— CARRIAGE  BY  VESSEL 

7.  The  authority  citation  for  part  176 
continues  to  read  as  follows: 

Airtkarily:  49  U.S.C  S101-S127;  49  CFR 
1.53. 

8.  Section  176.703  is  reinstated  to 
read  as  follows: 

flTCTOS    RaoMion  pratecUon  ptoQiani. 

Unless  otherwise  excepted,  a  carrier 
shall  not  transport  a  Class  7 
(radioactive)  material  by  vessel  unless 
each  of  its  occuftationally  exposed 
hazmat  employees  is  under  a  radiation 
protection  program  that  complies  with 
the  requirements  of  subpart  I  of  part  172 
of  this  subchapter. 

PART  177^-CARRIAGE  BY  PUBLIC 
HIGHWAY 

9.  The  authority  citation  for  part  177 
continues  to  read  as  follo%vs: 

Aathority:  49  U.S.C  5101-6127;  49  CFR 
1.53. 

10.  Section  177.827  is  reinstated  to 
read  as  follows: 


I177.8Z7 

Unless  otherwise  excepted,  a  carrier 
shall  not  transport  a  Class  7 
(radioactive)  material  by  motor  vehicle 
unless  each  of  its  ocnHpationally 
exposed  hazmat  employees  is  under  a 
radiation  protection  program  that 
complies  with  the  requirements  of 
subpart  I  of  part  172  of  this  subchapter. 

Issued  in  Washington,  DC  on  December  12. 
1997.  under  authority  delegated  in  49  CFR 
Fsftl. 

Kallsjr  S.  Ceyasr. 

Acting  Adminittrator. 

(FR  Doc.  97-33031  Filed  12-19-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

RMMTCh  and  Special  Programa 
Adminiatration 

48  CFR  Part  172 

[Docket  No.  R8PA-«7-2860  (HM-16Mn 
RM21S7-A014 


Protactlon  Program  Raqulrawant 

AQENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Final  Rule;  extension  of 
complia^pe  date. 


RSPA  is  extending  until 
October  1, 1999,  the  date  for  mandatory 
compliance  with  the  Radiation 
Protection  Program  (RPP)  requirements 
adopted  in  the  final  rule  issued 
September  28, 1995.  During  this  period. 
RSPA  intends  to  consider  in  a  separate 
rulemaking  whether  the  RPP 
requirements  should  be  withdrawn  or 
revised  because  of  the  difficulties  and 
complexities  concerning 
implementation  of  and  compliance  with 
the  RPP  requiremenU.  RSPA  believes 
that  compliance  should  not  be  required 
with  requirements  that  may  be 
withdrawn  or  substantially  revised,  and 
that  overall  safety  in  the  transportation 
of  radioactive  materials  will  be 
advanced  by  reexamining  the  RPP 
requirements  before  requiring 
compliance  with  the  current 
requirements. 

EFFECTIVE  IMTC:  December  22. 1997. 
FOR  FURTHER  WTOmiATION  CONTACT:  Dr. 
Fred  Ferate  II.  Office  of  Hazardous 
Materials  Technology,  202-366-4545.  or 
Charles  E.  Betts,  Office  of  Hazardous 
Materials  Standards.  202-366-8553. 
RSPA.  U.S.  Department  of 
Transportation.  400  Seventh  Street.  SW. 
Washington,  DC  20590-0001. 

8UPPLEMBITARY  MFORMATKM:  On 
September  28, 1995.  RSPA  published  a 
final  rule  in  the  Federal  Register  in  this 
docket  as  part  of  RSPA's  ongoing  effort 
to  harmonize  the  Hazardous  Materials 
Regulations  (HMR),  49  CFR  Parts  171- 
180.  with  international  standards  and  to 
improve  safety  for  workers  and  the 
public  during  the  transportation  of 
radioactive  materials.  (60  FR  50292). 
One  of  the  substantive  regulatory 
changes  in  the  September  28, 1995  final 
rule  is  the  requirement  to  develop  and 
maintain  a  written  radiation  protection 
program  (RPP). 

Tne  RfT  requirements  apply,  with 
certain  exceptions,  to  eech  person  who 
offers  for  transportation,  accepts  for 
transportation,  or  transports  Class  7 
(radioactive)  materials.  The  RPP 
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requirements  are  set  forth  in  Subpart  I 
of  Part  172  of  the  HMR.  Implementation 
provisions  for  rail,  air,  vessel,  and 
highway  are  contained  in  §§  174.705, 
175.706. 176.703.  and  177.827. 
respectively.  Compliance  with  the  RPP 
requirements  has  been  required  since 
October  1, 1997. 

RSPA's  regulatory  evaluation 
prepared  in  support  of  the  September 
28. 1995  final  rule  considered  that 
carriers  would  be  primarily  affected  by 
the  RPP  requirements.  (Some  carriers  of 
radioactive  materials  are  already 
covered  by  monitoring  requirements 
contained  in  exemptions  from  quantity 
limitations  in  the  HMR.)  Many  shippers 
of  radioactive  material,  especially  those 
who  are  Department  of  Energy 
contractors,  or  Nuclear  Regulatory 
Commission  or  Agreement  State 
licensees,  are  already  subject  to  RPP 
requirements,  and  the  September  28, 
1905  final  rule  provides  that  the  RPP 
requirements  are  satisfied  by  any 
radiation  protection  program  that  has 
been  approved  by  an  appropriate 
Federal  or  State  agency.  40  CFR 
172.803(dX2). 

On  May  8. 1996.  RSPA  published  in 
the  Federal  Eagistar  editorial 
corrections  to  the  September  28. 1995 
final  rule  and  a  denial  of  the  one 
petition  for  reconsideration  (from  the 
Radiopharmaceutical  Shippers  and 
Carriers  Conference  (RSCCJ)  that  had 
been  timely  filed.  [61  FR  20747).  The 
editorial  corrections  included  changes 
to  §172.803. 

In  addition,  on  April  19, 1996,  RSPA 
published  in  the  Federal  Regislsr  a 
request  for  comments  on  the 
implementation  of  the  RPP 
requirements,  in  response  to  questions 
or  comments  expressing  difficulties  in 
implementing  or  complying  with  the 
RPP  requirements.  Notice  96-7  (61  FR 
17349).  In  Notice  9&-7,  RSPA  stated  its 
intention  to  develop  guidance  for  the 
radioactive  material  industry  to 
fiscilitate  compliance  with  the  RPP 
requirements. 

m  response  to  Notice  96-7.  RSPA 
received  numerous  comments,  a  new 
petition  for  rulemaking  from  RSCC  (that 
expanded  upon  its  denied  petition  for 
reconsideration),  and  three  additional 
documents  purporting  to  be  "petitions 
for  reconsideration"  of  the  September 
28. 1995  final  rule  (which  were  treated 
as  comments  in  response  to  Notice  96- 
7.  rather  than  petitions  for 
reconsideration,  because  they  ware  not 
submitted  within  30  days  after 
publication  of  the  September  28. 1995 
final  rule).  After  considering  these 
comments  and  petitions.  RS'A  decided 
that  the  concerns  expressed  could  not 
all  be  resolved  throi^  guidance.  The 


concerns  were  significant  enough  that 
RSPA  determined  it  would  be  preferable 
to  withdraw  the  RPP  requirements 
completely,  and- reconsider  this  matter 
from  the  beginning,  rather  than  try  to 
amend  Sul^art  I  before  the  upcoming 
October  1. 1997  compliance  date. 

For  this  reason,  RSPA  published  a 
direct  final  rule  on  September  2. 1997. 
withdrawing  the  RPP  requirements 
effective  September  30. 1997.  unless  (in 
accordance  with  RSPA's  procedural 
rules  at  49  CFR  106.39)  an  adverse 
comment  or  notice  of  intent  to  file  an 
adverse  comment  was  received  by 
Septembv  30. 1997.  [62  FR  46214). 
Because  two  persons  submitted  adverse 
comments  on  the  direct  final  rule,  RSPA 
is  publishing  a  separate  doc\unent. 
revoking  the  direct  final  rule  and 
leaving  the  RPP  requirements  in  effect 

As  noted  above  uid  in  the  direct  final 
rule,  many  shippers  of  radioactive 
materials  are  already  subject  to  an  RPP 
requirement  RSPA  considers  that  it 
may  also  be  appropriate  to  establish  in 
the  HMR  some  form  of  RPP  requirement 
for  carriers  and  any  shippers  not  already 
covered  by  other  existing  requirements, 
to  provide  a  formal  and  structured 
framework  for  ensuring  safety  during 
radioactive  material  transportation 
activities.  However,  RSPA  has  also 
concluded  that  the  problems  writh  the 
current  RPP  requirements  in  Subpart  I 
of  49  CFR  Part  172  are  sufficienUy  greet 
that  compliance  with  them  should  not 
be  required  while  RSPA  reconsiders  this 
entire  matter. 

As  a  first  step,  RSPA  intends  to 
publish  a  notice  of  proposed  rulemaking 
(NPRM)  in  the  near  future  to  address  the 
merits  of  all  the  comments  and  petitions 
directed  to  the  RPP  requirements  and  to 
request  additional  comments 
concerning  the  need  to  withdraw  or 
revise  the  RPP  requirements.  To  allow 
this  separate  rulemaking  to  proceed  in 
an  orderly  bshion.  without  the  threat  of 
enfiHcement  or  liability  based  on 
noncompliance,  and  in  response  to  a 
request  for  a  stay  of  the  compliance  date 
from  RSCC,  RSPA  is  extending  the  date 
for  mandatory  compliance  wi&  the  RPP 
requirements  imtil  October  1. 1999.  As 
also  discussed  below,  RSPA  has 
concluded  that  a  \mdt.  of  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  for  information  coUection 
requirements  precludes  Federal 
enforcement  of  the  RPP  requirements  at 
this  time. 

Regulatory  Analyses  and  NotioaS' 

A.  Executive  Order  12866  and  DOT 
Reg^atory  Policies  and  Procedures 

This  rule  provides  relief  to  persons 
who  offer  fiat  transportation,  accept  for 


transportation,  or  transport  Class  7 
(radioactive)  materials  by  extending 
until  October  1. 1999.  the  requirement 
to  develop  and  maintiiin  a  radiation 
protection  program.  The  effect  of  this 
rule  is  not  considered  a  significant 
regiilatory  action  under  Section  3(f)  of 
Executive  Order  12866,  and  this  rule 
was  not  reviewed  by  die  Office  of 
Management  and  Budget  This  rule  is 
not  considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  [44 
FR  11034  (February  26, 1979)). 

RSPA  has  not  prepared  a  regulatory 
evaluation  that  specifically  addresses 
the  issue  of  extending  the  date  iat 
developing  and  maintaining  a  radiation 
protection  program.  The  regulatory 
evaluation  prepared  in  support  of  the 
September  28. 1995  final  rule 
considered  that  the  health  benefits  to 
the  transportation  community  of 
limiting  radiation  exposures,  through  a 
radiation  protection  program,  would  be 
significant  That  regillatory  evaluation 
also  estimated  that  the  benefits  of 
making  U.S.  regulations  for  the 
transportation  of  radioactive  materials 
consistent  with  international  standards 
would  exceed  the  total  estimated  costs 
of  the  September  28, 1995  final  rule 
involved  in  converting  to  the 
international  system  of  units  (SI)  and 
meeting  the  RPP  requirements. 
However,  the  costs  of  implementing  the 
RPP  requirements  will  be  greatiy 
increased  (and  overall  safety  will  likely 
be  reduced)  if  compliance  with  the 
current  regulations  is  required,  then  if 
these  requirements  are  withdrawn  or 
significantiy  revised.  RSPA,  in  support 
of  the  NPRM,  will  be  preparing  a 
regulatory  evaluation  to  address  the 
issue  of  removing  die  radiation 
protection  program  requirement  from 
the  HMR. 

B.  Executive  Order  12612 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  T'Federalism").  The  Federal 
hazardous  material  transportation  law 
contains  express  preemption  provisions 
at  49  U.S.C.  5125  that  preempt  State, 
local,  and  Indian  tribe  requirements  if 

(1)  Complying  with  a  requirement  of 
the  State,  political  subdivision,  or 
Indian  tribe  and  Federal  hazardoiu 
material  transportation  law  or 
regulations  is  not  possible; 

(2)  The  requirement  of  the  State, 
political  subdivision,  or  Indian  tribe,  as 
applied  or  enforced,  is  an  obstacle  to 
accomplishing  and  carrying  out  Federal 
hazardous  material  transportation  law 
or  regulations;  or 
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(3)  The  requirament  of  the  State, 
political  mbdivision.  or  Indian  tribe 
concanu  any  of  the  following  "covered 
•ubfects"  and  it  not  substantially  the 
same  as  a  provision  of  Federal 
hazardous  material  transportation  law 
or  regulations: 

(A)  The  designation,  description,  and 
classification  of  hazardous  material; 

(B)  The  (wcking,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(C)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  thoae  documents; 

(D)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material:  and 

(E)  The  design,  manufacture, 
Cibricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  aualified 
for  use  in  transporting  hazardous 
material. 

Federal  law  (49  U.S.C  5125(bK2) 
provides  that  if  DOT  issues  a  regulation 
concerning  any  of  the  covered  subjects, 
DOT  must  determine  and  publiah  in  the 
Federal  Register  the  efiiactive  date  of 
Federal  preemption.  The  effective  date 
may  not  he  earlier  than  the  90th  day 
following  the  date  of  issuance  of  the 
final  rule  and  not  later  than  two  yean 
after  the  date  of  issuance. 

RSPA  is  not  aware  of  any  State,  local. 
or  Indian  tribe  requirement  that  would 
be  preempted  by  an  extension  of  the 
date  for  compliance  with  the  RPP 
requirements. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C  601-612.  directs  agenciea  to 
consider  the  potential  impact  of 
regulations  on  small  business  and  other 
small  entities.  In  the  regulatory 
evaluation  originally  prepared  to 
consider  RPP  requiromenU.  RSPA 
estimated  a  total  of  497  carriers 
(primarily  motor  carriers)  would  be 


subject  to  these  requirements.  All  but  a 
few  of  these  carriers  are  thought  to  meet 
criteria  of  the  Small  Business 
Administration  as  "small  business," 
e.g..  motor  fireight  carriers  with  annual 
revenue  less  than  $18.5  million. 

Extending  the  date  for  compliance 
with  the  RPP  requirements  will  allow 
those  carriers  to  continue  to  transport 
radioactive  materials,  until  October  1, 
1999,  without  having  to  develop  and 
implement  a  written  plan  (or  for  those 
carriers  transporting  radioactive 
materials  under  an  exemption,  a  plan 
that  goes  beyond  what  is  now  required). 
Based  on  the  above,  I  certify  that  this 
rule  will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandatea  Reform  Act  of 
1995 

This  rule  does  not  impose  unfunded 
mandates  under  the  Unninded 
Mandates  Reform  Act  of  1995.  It  does 
not  result  in  costs  of  SlOO  million  or 
more,  in  the  aggregate,  to  any  of  the 
following:  State,  local,  or  Indian  tribal 
governments,  or  the  private  sector.  This 
rule  is  the  least  burdensome  alternative 
that  achieves  the  objective  of  the  rule. 

E.  Paperwork  Reduction  Act 


This  rule  does  not  impoae  any 
information  collection  burdens.  RSPA 
has  concluded  that  the  information 
collection  approval  under  OMB  control 
number  2137-0510  (which  expires 
January  31, 1998,  unleas  renewed)  does 
not  cover  the  information  collection 
requirements  in  the  RPP  requirements. 
Because  Subpart  I  of  49  CFR  Part  172 
does  not  display  a  valid  OMB  control 
number,  no  person  is  required  to 
respond  to  its  RPP  requirements. 

If  RSPA  decides  to  reUin  the  RPP 
requirements,  in  the  form  of  Subpart  I 
of  49  CFR  Part  172  or  otherwise.  RSPA 
will  submit  this  information  collection 
and  recordkeeping  requirement  to  OMB 
for  approval.  As  part  of  that  process, 
RSPA  will  provide  interested  membera 
of  the  public  and  affected  agencies  an 


opportunity  to  comment  on  information 
collection  and  recordkeeping  requests, 
as  provided  in  OMB's  regulations. 

F.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assi^ied  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  contained  in  the  heading 
of  this  document  can  be  used  to  croas- 
reference  this  action  with  the  Unified 
Agenda.  The  September  28, 1995  final 
rule  and  the  May  8, 1996  final  rule  were 
publiahad  under  RIN  2037-AB60. 

List  of  Sabfects  in  49  C7E  Part  172 

Hazardous  materials  transportation. 
Hazardous  wraste.  Labeling,  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
following  provisions  in  49  Cni  part  172 
is  amended  as  follows: 

PART  172— HAZAMXMJS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUMCATKMS.  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAIMNQ  REQUIREMENTS 

1.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 


49  U.S.C  SlOl-4127, 49  CFR 


1.S3. 


2.  Section  172.807  is  revised  to  read 
as  follows: 

9172,807    TranaMonal  piowlslona. 

Ckunpliance  with  the  requirements  of 
this  subpart  is  required  after  October  1, 
1999. 

Issued  in  Wasliixigton.  DC  on  Dacemlier  12, 
1997,  under  authority  delegsted  hi  49  CFR 
Pirtl. 

Kallay  S.  CejrMT. 

Acting  AdminiMtrator. 

(FR  Doc  97-33030  Filed  12-19-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

RMMTCh  and  Special  Programs 
AdmlnlaUalioit 

49  CFR  Parte  172, 174, 178, 176,  and 
177 

[Dockst  No.  R8PA-07-2aBO  (HM-180B)] 

RM2137-A014 

Haardous  Materials:  Withdrawal  of 
Radiatton  Protection  Program 
Re(|ulreroent 

AOBtCV:  Research  and  Special  Programs 
Administratiim  (RSPA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  RSPA  is  proposing  to  amend 
the  Hazardous  Materials  Regulations 
(HMR)  to  remove  Subpart  I  of  49  CFH 
Part  172.  "Radiation  Protection 
Program"  and  related  modal  provisions 
that  require  persons  who  o£Eiv,  accept 
for  transportation,  or  transport 
radioactive  materials  to  develop  and 
pinintiiin  a  written  radiation  protection 
program.  This  action  is  necessary  to 
address  difficiilties  and  complexities 
concerning  implementation  of  and 
compliance  with  the  requirements  for  a 
radiation  protection  f>rogram,  as 
evidenced  by  comments  received  from 
the  radioactive  material  transportation 
industry  and  other  interested  parties. 
DATES:  Comments  must  be  received  on 
or  before  February  13. 1998. 
AOORESSES:  Address  conunents  to  the 
Dockets  Management  System,  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW,  Washington.  D.C 
20590-0001.  Comments  should  identify 
the  Docket  No.  (RSPA-97-2850  (HM- 
169B)]  and  be  submitted  in  two  copies. 
Persons  wishing  to  receive  confirmation 
of  receipt  of  their  comments  should 
include  a  self-addressed  stamped 
postcard.  The  Dockets  Management 
System  is  located  on  the  Plaza  level  of 
the  Nassif  Building  at  the  above  address. 
Public  dockets  may  be  reviewed 
between  the  hours  of  10:00  a.m.  and 
5:00  p.m.,  Monday  through  Friday. 
except  Feideral  holidays.  Conunents  may 
also  be  submitted  by  E-mail  to 
"rule89rspa.dot.gov."  In  every  case,  the 
comment  should  refer  to  the  Docket 
Nimtber  set  forth  above. 
TOR  FURTHER  MFORMATION  CONTACT:  Dr. 
Fred  D.  Ferate  II,  Office  of  Hazardous 
Materials  Technology,  (202)  366-4545 
or  Charles  E.  Betts,  Office  of  Hazardous 
Materials  Standards,  (202)  366-8553; 
RSPA,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW, 
Waahbigton,  DC  20590-0001. 


SUPPtEMBfTARY  INFORMATKM:  On 
September  28, 1995,  RSPA  published  a 
final  rule  in  the  Federal  Register  under 
Docket  No.  HM-169A  (60  FR  50292). 
The  changes  made  in  Docket  No.  HM- 
169A  were  part  of  RSPA's  ongoing  effi>rt 
to  harmonize  the  Hazardous  Materials 
Regulations  (HMR:  49  CFR  171-180) 
%viui  international  standards  and  to 
improve  radiation  safety  for  workers 
and  the  public  during  the  transportation 
of  radioactive  materials. 

One  of  the  substantive  regulatory 
changes  imder  Docket  No.  HM-169A  is 
a  requirement  to  develop  and  maintain 
a  written  radiation  protection  program 
(RPP).  The  RPP  requirements  are  found 
in  Subpart  I  of  Part  172  of  the  HMR. 
Implementation  provisions  for  rail,  air, 
vessel  and  highway  are  found  in 
§§  174.705,475.706, 176.703,  and 
177.827,  respectively.  The  RPP 
requirements  apply,  «vith  certain 
exoepticHis.  to  each  person  who  offers 
for  transportation,  accepts  for 
transportation,  or  transports  Class  7 
(radioactive)  materials.  Compliance 
with  the  RPP  requirements  vms  required 
after  Oc^ber  1,1997. 

Following  publication  of  the 
September  28, 1995  final  rule,  many 
comments  were  received  concerning 
technical  difficulties  in  implementing 
the  RPP  requirements.  SulMequenUy.  on 
AprU  19, 1996,  RSPA  published  in  the 
Fedwal  Register  a  request  for  comments 
on  the  implementation  of  the  RPP 
requirements  (Notice  9&-7;  61  FR 
17349).  In  Notice  96-7,  RSPA  sUted  its 
intention  to  develop  guidance  for  the 
radioactive  material  industry  to 
jEacilitate  compliance  with  the  RPP 
requirements. 

RSPA  received  23  comments  in 
response  to  Notice  96-7.  After 
considering  these  comments.  RSPA 
decided  that  the  concerns  expressed 
could  not  all  be  resolved  through 
guidance;  new  rulemaking  was  required 
in  order  to  adequately  address  many  of 
the  issues  raised  in  the  comments. 
RSPA  determined  that  the  ciurent  RPP 
requirements  in  Subpart  I  of  Part  172. 
and  §§  174.705. 175.706, 176.703,  and 
177.827  should  be  withdrawn,  because 
it  did  not  believe  they  could  be 
corrected  without  significant  review  and 
a  further  rulemaking  action. 
Accordingly,  RSPA  published  a  direct 
final  rule  on  September  2, 1997  (62  FR 
46214),  withdrawing  the  RPP 
reqiiirements  effective  September  30, 
1997,  tmless  an  adverse  comment  or 
notice  of  intent  to  file  an  adverse 
comment  was  received  by  September 
30, 1997.  Because  RSPA  received  two 
adverse  comments  it  is  revoking  the 
direct  final  rule  in  a  separate  document 
In  a  final  rule  publiahad  in  Docket  No. 


HM-169B,  RSPA  is  also  extending  until 
October  1, 1999.  the  date  for  compliance 
with  the  RPP  requirements,  because  it 
does  not  believe  it  would  be  appropriate 
to  require  compliance  with 
requirements  which  it  is  proposing  to 
withdraw  in  this  NPRM. 

Several  commenters  to  Notice  96-7 
cited  modal  di£fer«ices  as  a  Cactor 
which  makes  application  of  the  RPP 
requirements  difficult  Examples  given 
include  difficulties  in  tracking  doses  to 
workers  involved  in  shipping 
radioactive  material  by  rail  because  of 
multiple  transfers  from  one  company  to 
another  of  rail  can  during  transport,  or 
to  ship  crews  because  of  ships  being 
registered  under  foreign  flags,  or 
because  often  their  operaticms  are 
carried  out  in  foreign  ports.  Several 
commenten  stated  that  dose  to 
personnel  involved  in  bulk  or 
containerized  transport  of  radioactive 
material  by  highway,  rail,  or  vessel  is 
usually  much  lower  than  for  non-bulk 
shipments. 

Additional  comments  ]>ointed  to 
ambiguities  in  the  regulations.  Some  of 
the  ambiguities  cited  are  that  the 
regulations  do  not  make  clear  whetiier 
the  200  transport  index  (TI)  threshold  to 
qualify  for  an  exception  is  to  be  applied 
over  an  entire  company  or  at  each  site; 
that  concepts  such  as  "approved  by  a 
Federal  or  state  agoicy"  and 
"occupationally  exposed  hazmat 
worker"  are  vague;  and  that  the 
requirement  to  monitor  occupationally 
exposed  hazmat  worii^OTs  appears  to  be 
too  inclusive  and  may  be  interpreted  to 
extend  even  to  those  wtxkers  whose 
doses  woiild  be  expected  to  be  below 
the  limit  of  detection  of  the  dosimeters. 
Most  commenters  noted  the  practical 
impossibility  of  beng  able  to  assure 
compliance  with  tne  requirements  cited 
in  the  regulations  for  dose  and  dose  rate 
limits  for  members  of  the  general  public, 
and  the  imcertainty  as  to  which  persons 
are  included  in  the  category  of  "general 
pubUc." 

Several  commenters  cited 
inconsistencies  with  other  regulations. 
For  example,  in  contrast  to  the  HMR. 
the  Nuclear  Regulatory  Commission 
(NRC)  regulations  and  Environmental 
Protection  Agency  (EPA)  guidelines  do 
not  include  a  quarterly  occupational 
dose  limit,  or  a  weekly  dose  or  a  dose 
rate  limit  for  members  of  the  public;  the 
HMR  criteria  for  determining  w^iethw 
monitoring  is  required  differ 
appreciably  from  those  in  the 
International  Atomic  Energy  Agency 
(IAEA)  regulations;  the  HMR  aimual 
limit  for  memben  of  the  public  is 
different  from  that  of  the  NRC  and  the 
IAEA  regulations;  the  HMR 
recordkeeping  requirements  are 
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difEsrant  from  the  NRC's:  and  the  HMR 
require  monitoring  of  occupationally 
exposed  hazmat  workers,  while  the  NRC 
requirae  monitoring  adult  workers  with 
personal  dosimetry  only  if  their  annual 
dose  is  likely  to  exceed  5  mSv. 

Commenters  stated  that  there  are  also 
internal  inconsistencies  in  the  present 
RPP  requirements.  For  example,  one 
commenter  noted  that  entities  with  an 
RPP  are  required  to  comply  with  the 
stated  limits  for  dose  to  members  of  the 
general  public,  while  entities  which 
qualify  for  an  exception  are  not 
Another  commenter  indicated  that  the 
monthly  limit  of  0.5  mSv  for  a  declared 
pregnant  worker  renders  irrelevant  the 
additional  stated  limit  of  5  mSv  duilag 
the  term  of  pregnancy.  Conunenters  also 
stated  that  implementation  of  the  RPP 
requirements  would  force  affected 
shippers  and  carriers  to  adopt  the  most 
conservative  approach,  leading  to 
uniMcaasaiily  high  costs  and  potentially 
serious  disruption  of  the  market. 

In  addition  to  the  comments  received. 
RSPA  alao  received  six  petitions.  The 
Gb*t  was  a  petition  for  reconsideration 
received  from  the  Radiopharmaceutical 
Shippers  and  Carriers  Conference 
(RSOC)  in  response  to  publication  of 
Docket  No.  HM-169A  as  a  final  rule. 
This  petition  was  considered  and 
denied  in  a  May  8,  1996  Federal 
Register  notice  (61  FR  20748).  Three 
documents  purporting  to  be  "petitions 
for  reconsideration"  of  the  September 
28, 1995  final  rule  received  during  the 
comment  period  established  in  Notice 
9C-7,  were  treated  as  comments  rather 
than  petitions  for  reconsideration 
because  they  were  received  after  the 
thirty  day  period  in  the  September  28, 
1995  final  rule.  Petitions  for  ndemaking 
were  received  from  the  RSCC  and  the 
Nuclear  Energy  Institute  (NEI).  A 
discussion  of  these  remaining  five 
petitions  follows. 

Loddieed  Martin  (Energy  Research 
Corporation  and  Energy  Systems.  Inc.). 
Los  Alamos  National  Laboratories,  and 
the  Oak  Ridge  Operations  Office  of  the 
Department  of  Enei^  requested  that 
implementation  of  the  RPP 
requirements  be  postponed,  and  that  an 
exception  to  the  RPP  requirements  be 
allowed  for  lesi  thsn-truckload  (LTL) 
non-exclusive  use  shipments  of 
radioactive  material. 

RSCC  requested  smendments  to 
various  paragraphs  of  the  RPP 
requirements.  These  included  restricting 
the  0.02  mSv/hour  (2  mrem/hour)  limit 
to  members  of  the  public  and  other  non- 
occupationally  exposed  individuals  to 
those  radioactive  material  transportation 
activities  which  occur  at  fixed  bcilities; 
changing  the  threshold  to  qualify  for  an 
exception  from  200  TI  to  1000  TI;  and 


applying  the  1000  TI  threshold 
exception  for  each  fixed  Eacility.  It  was 
requested,  also,  that  regulations  be 
clarified  by  specifically  stating  that 
certification  by  the  American  Board  of 
Health  Physics  is  not  the  only 
acceptable  criterion  as  evidence  of 
competency  of  the  evaluator  referred  to 
in  49  CFR  172.803(d)(ii).  Finally,  it  was 
requested  that  the  wording  "200  TI"  be 
changed  to  "1000  TI"  and  "worker" 
changed  to  "occupationally  exposed 
hazmat  employee"  in  49  C3K. 
172.805(d);  and  that  the  effective  date  of 
October  1,  1997  be  postponed  until 
appropriate  guidance  is  available. 

the  NEI  petitioned  RSPA  to  rescind 
the  public  radiation  measurement 
requirement  in  49  CFR  172.803(bM2). 
The  arguments  presented  in  these 
petitions  have  been  conside|^  along  >■ 
with  the  other  comments  received. 
However,  the  disposition  of  the 
petitions  for  rulemaking  will  be  decided 
at  a  later  date. 

Two  persons  submitted  adverse 
comments  on  the  direct  final  rule: 
Caliber  System.  Inc.  and  Davis 
Transport  Inc.  Caliber  System.  Inc.. 
believes  that  the  concerns  raised 
through  public  comments  can  be 
addiessed  through  guidance  and  other 
meens.  It  contends  that  all  shippiars  and 
consignees  of  radioactive  materials 
already  have  formal,  approved,  written 
procedures  for  the  hancUing  of 
radioactive  material  and  exposure 
monitoring  for  their  personnel  and  as  a 
result,  all  shippers  and  consignees  are 
already  in  compliance  with  HM-169A. 
In  addition,  it  argues  that  carriers  who 
regularly  engage  in  transfwrting 
radioactive  materials  in  the  course  of 
their  main  business  also  have  formal, 
written  and  approved  programs.  Davis 
Transport.  Inc..  argues  that  RSPA  did 
not  adequately  consider  worker  safety, 
overemphasized  the  comments  on 
economic  U>ility  to  comply,  and 
overststed  the  inconsistency  and 
compliance  assurance  issues  associated 
with  the  rule. 

Before  the  September  28.  1995  final 
rule  under  Docket  No.  HM-109A.  the 
HMR  had  not  contained  a  performance 
standard  requiring  hazmat  employers  to 
minimize  radiation  exposure  to  the 
lowest  level  possible  through  a  RPP.  In 
the  past,  the  HMR  have  sought  to 
minimize  radiation  hazards  to  workera 
and  the  public  by  including 
requirements  on:  (1)  packagings 
designed  and  tested  to  contain  Type  A 
quantities  of  RAM  under  normal 
conditions,  and  Type  B  quantities  of 
radioactive  materials  under  both  normal 
and  accident  conditions  duiring 
transportation:  (2)  hazard 
communication,  such  as  shipping  paper 


information,  labels,  and  markings:  (3) 
limitations  on  permissible  rates  of 
external  radiation  and  package 
contamination;  and  (4)  segregation  and 
separation  of  paclcages  from  passengers 
and  hazmat  employees.  This  system  has 
worked  well,  but  it  can  be  improved. 

RSPA  believes  that  some  form  of  an 
RPP  requirement  may  be  appropriate  in 
the  HNQl,  to  provide  a  formal  and 
structured  framework  for  ensuring 
radiation  safefy  during  radioactive 
material  transportation  activities.  RSPA 
notes  that  many  shipfwra  of  radioactive 
material,  specifically  those  who  are 
Department  of  Energy  contractora  or 
NRC  or  Agreement  State  licensees,  are 
already  subject  to  RPP  requirements. 
RSPA  will  continue  to  review  criteria, 
such  as  those  adopted  by  the  IAEA 
Safefy  Series  Standards  Series  No. 
ST-1.  that  could  form  the  basis  of 
revised  RPP  requirements  in  the  HMR. 
As  a  result,  RSPA  may  propose  in  a 
future  rulemaking  the  establishment  of 
revised  RPP  requirements,  to  provide 
such  a  formal  and  structured 
frameworiL 

Kegnlatoiy  Analyaee  and  Noticee 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  provides  relief  to 
persons  who  offier  for  transportation, 
accept  for  transportation,  or  transport 
Class  7  (radioactive)  materials  by 
eliminating  the  need  to  develop  and 
maintain  a  radiation  protection 
program.  The  effect  of  this  rule,  as 
proposed,  is  not  considered  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  This  proposed  rule  is  not 
considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034;  February  26, 1979). 

RSPA  has  prepcued  a  regulatory 
evaluation  that  specifically  addr^ses 
the  issue  of  withdrawing  requirements 
for  a  radiation  protection  program.  The 
regulatory  evaluation  prepared  in 
support  of  the  final  rule  issued  under 
Docket  No.  HM-169A  (60  FR  50292; 
September  28, 1995)  estimated  annual 
costs  attributed  to  radiation  protection 
program  requirements  in  the  amount  of 
$6.6  million.  At  that  time,  RSPA  did  not 
have  sufficient  data  to  quantitatively 
assess  benefits  to  be  derived  from  the 
radiation  protection  program 
requirements.  However,  the  regulatory 
evaluation  considered  the  health 
benefits  to  the  transportation 
communify  of  limiting  radiation 
exposures  to  be  significant 
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The  benefits  of  removing  the  radiation 
protection  program  are,  at  a  minimum, 
the  $6.6  million  RSPA  estimated  that 
the  RPP  requirements  would  cost  to 
implement.  However.  RSPA  believes 
that  the  RPP  requirements  are  so  overly 
restrictive,  ambiguous,  and  inconsistent 
with  the  requirements  of  other  Federal 
agencies  that  they  would  tend  to  cause 
affected  parties  to  adopt  the  most 
conservative  approach,  leading  to 
unnecessarily  high  costs  in  order  to 
assure  compliance.  Thetefore,  RSPA 
believes  that  the  health  benefits  in 
implementing  these  requirements  would 
be  much  lower  than  originally 
anticipated.  Also,  because  of  the 
problems  with  the  RPP  requirements 
which  have  been  identified.  RSPA 
believes  that  any  improvements  to 
safety  through  implonentation  of  the 
current  RPP  requirements  would  be 
much  less  than  anticipated  and  their 
value  would  be  less  than  the  costs  of 
implementation.  Therefore,  RSPA 
beUeve  that  the  costs  of  implementation 
of  RPP  requirements  will  exceed  their 
benefits  and  that  withdrawing  the 
requirements  is  cost-effective. 


B.  Executive  Oder  12612 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  The  Federal 
hazardous  material  transportation  law 
contains  express  preemption  provisions 
at  49  U.S.C.  5125  that  premempt  State, 
local,  and  Indian  tribe  requirements  if 

(1)  Complying  with  a  requirement  of 
the  State,  political  subdivision,  or 
Indian  tribe  and  Federal  hazardous 
material  transportation  law  or 
regulations  is  not  possible; 

(2)  The  requirement  of  the  State, 
political  subdivision,  or  Indian  tribe,  as 
applied  or  enforced,  is  an  obstacle  to 
accomplishing  and  carrying  out  Federal 
hazardous  material  transportation  law 
or  regulations;  or 

(3)  The  requirement  of  the  State, 
political  subdivision,  or  Indian  tribe 
concerns  any  of  the  following  "covered 
subjects"  and  is  not  substantially  the 

"  same  as  a  provision  of  Federal 
hazardous  material  transportation  law 
or  regulations: 

(A)  The  designation,  description,  and 
classification  of  hazardous  material; 

(B)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(C)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 

P)  The  written  notification, 
recording,  and  reporting  of  the 


unintentional  release  in  transportation 
of  hazardous  material;  and 

(E)  The  design,  manufacture, 
bbricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

Federal  law  (49  U.S.C  5125(bK2) 
provides  that  if  DOT  issues  a  regulation 
concerning  any  of  the  covered  subjects, 
DOT  must  determine  and  publish  in  the 
Federal  R;^ister  the  effective  date  of 
Federal  preemption.  The  effective  date 
may  not  be  earlier  than  the  90th  day 
following  the  date  of  issuance  of  the 
final  rule  and  not  later  than  two  years 
after  the  date  of  issuance. 

RSPA  is  not  aware  of  any  State,  local, 
or  Indian  tribe  requiremmts  that  would 
be  preempted  by  a  withdrawal  of  the 
RPP  requirements,  as  proposed  herein. 
RSPA  invites  conunents  on  this  subject 
and,  if  any  person  believes  that  this 
proposed  rule  concerns  a  covered 
subject,  what  the  effective  date  of 
Federal  preemption  should  be. 

C.  Regfilatory  PlexiMity  Act 

The  Regulatory  Flexibilify  Act  (Act), 
as  amended.  5  U.S.C.  601-612.  directs 
agencies  to  consider  the  potential 
impact  of  regulations  on  small  business 
and  other  small  entities.  In  the 
regulatory  evaluation  originally 
prepared  to  consider  requirements  for  a 
radiation  protection  prbgram,  RSPA 
estimated  a  total  of  497  carriers 
(primarily  motor  carriers)  would  be 
subject  to  those  requirements.  All  but  a 
certain  few  of  those  carriera  are  thought 
to  meet  criteria  of  the  Small  Business 
Administration  as  "small  business," 
e.g.,  motor  freight  carriers  with  annual 
revenue  of  less  than  $18.5  million.  The 
effect  of  withdraMring  requirements  for  a 
radiation  protection  program  is  to  allow 
those  carriers  to  continue  to  transport 
radioactive  materials  without  having  to 
develop  and  implement  a  written  plan 
that  goes  beyond  what  is  now  required 
of  them  by  the  HMR,  by  a  RSPA 
exemption,  or  by  other  Federal 
departments  and  agencies. 

Based  upon  the  wove.  I  certify  that 
this  proposed  rule  will  not  have  a 
significant  adverse  economic  impect  on 
a  substantial  number  of  small  entities. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  does  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  $100 
nullion  or  more  to  either  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 


burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

E.  Paperwork  Reduction  Act 

Under  regulations  implementing  the 
Paperwori^  Reduction  Act  of  1995, 
"•  •  *  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currenUy  valid  OMB 
control  ntmiber."  5  C7R 
1320.8(b)(iu)(6).  RSPA  has  reviewed  die 
HM-169A  final  nde  and  the  information 
collection  approval  for  radioactive 
materials  transportation  requirements. 
(OMB  control  number  2137-0510  was 
issued  in  January  1995  in  anticipation  of 
the  final  rule  to  be  issued  under  Docket 
No.  HM-169A.  That  approval  expires  on 
January  31, 1998,  unless  renewed.) 
Based  on  that  review,  RSPA  omcludes 
that  the  OMB  approval  is  limited  to 
information  collection  requirements  for 
radioactive  materials  tranqrartation 
other  than  the  RPP  requirements 
contained  in  Subpart  I  of  Part  172. 

Section  1320.8{d).  Title  5,  Code  of 
Federal  R^ulations  requires  that  RSPA 
provide  interested  mehiben  of  the 
public  and  afiiacted  agencies  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  requests. 
RSPA  estimates  that  the  total 
information  collection  and 
recordkeeping  burden  for  a  Radiation 
Protection  Program  is: 
Number  of  Respmtdents:  497. 
Total  Annual  Responses:  497. 
Total  Annual  Burden  Hours:  94.286. 
Total  Annual  Burden  Cost:  $6.6 
million. 

These  figures  are  based  on  RSPA's 
estimates  from  the  regulatory  evaluation 
under  HM-169A.  As  previously 
indicated,  the  estimate  of  total  anniml 
burden  cost  may  be  higher  than  this 
estimate.  However.  RSPA  estimates  that 
approximately  497  (50%)  of  these 
carriera  will  be  required  to  implement 
and  maintain  a  full  radiation  protection 
program.  The  cost  of  a  radiation 
protection  program  was  considered  in 
two  parts.  Pint,  RSPA  considered  the 
cost  of  monitoring  those  workera  who 
are  not  currentiy  required  to  be 
monitored  by  the  existing  regulations  of 
the  Occupational  Safety  and  Health 
Administration  or  the  Nuclear 
Regulatory  Commission.  The  second 
cost  considered  was  that  of  the  hourly 
wages  of  technical  and  managerial 
workera  to  implement  the  radiation 
protection  program.  Other  costs  of  a 
radiation  protection  program  are  already 
accounted  for  in  the  requirements  of  the 
HMR  for  a  HAZMAT  employer  to  give 
their  HAZMAT  employees  safety 
training  relative  to  the  risks  associated 
with  the  material  a  person  transports. 
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Raquesti  for  •  copy  of  this 
information  collection  should  be 
directed  to  Deborah  Boothe.  Office  of 
Hazardous  Materials  Standards  (DHM- 
10),  Research  and  Special  Programs 
Administration.  Room  8102, 400 
Seventh  Street.  SW.  Washington,  DC 
20590-0001.  Telephone  (202)  366-8553. 

RSPA  specifically  requests  commenU 
on  the  information  collection  and 
recordkeeping  burdens  asaociated  with 
developing,  implementing  and 
lM{pt«ining  ■  radiation  protection 
program.  Written  comments  should  be 
addressed  to  the  Dockets  Unit  as 
identified  in  the  AOONCIICI  secUon  of 
this  rulemaking.  Comments  should  be 
received  prior  to  the  close  of  comment 
period  identified  in  the  DATES  section  of 
this  rulemaking.  If  a  decision  is  made  to 
retain  the  RPP  requirements,  RSPA  will 
submit  this  information  collection  and 
recordkeeping  requirement  to  the  OfBce 
of  Management  and  Budget  for 
approval. 

F.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  eech 
yaer.  The  RIN  number  contained  in  the 
hftaHi"g  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

UalorSvbiacI* 

49  CFR  Part  1 72 

Hazardous  materials  transportation. 
Hazardous  waste.  Labeling.  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements. 


49  CFR  Part  174 

Hazardoiu  materials  transportation. 
Raidioective  materials,  railroad  safety. 

49  CFR  Part  175 

Air  catriers.  Hazardous  materials 
transportation.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  176 

Hazardous  materials  transportation, 
Maritime  carriers.  Radioactive  materials, 
Repcwting  and  recordkeeping 
requirenoents. 

49  CFR  Part  177 

Hazardous  materials  transportation. 
Motor  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing.  49 
CFR  parts  172. 174. 175, 176.  aiul  177 
is  proposed  to  be  amended  as  fbllowK 

PART  17»-HAZAROOU8  MATEMALS 
TABLE.  SPECIAL  PROVISIONS. 
HAZARDOUS  MATEMALS 
COMMUMCAT10NS.  BKROENCY 
RESPONSE  MFORMATKM.  AND 
TRAININQ  REQUIREMEflTS 

1.  The  authority  citation  for  part  172 
would  continue  to  reed  as  follows: 

40  U.S.C  »101-«127: 40  CFR 


1.53. 

« 

Subpart  I— (Removedl 

2.  In  Part  172.  Subpart  I  wmuld  be 
removed. 

PART  174— CARRIAGE  BY  RAIL 

3.  The  authority  citation  for  part  174 
would  continue  to  read  as  follows: 


Aethortty:  49  U.S.C  5101-S127: 40  CFR 
1.53. 

§174.706    [Removed] 

4.  Section  174.705  would  be  removed. 

PART  175— CARRIAGE  BY  AIRCRAFT 

5.  The  authority  citation  for  part  175 
would  continue  to  reed  as  follows: 

Aatkovitr.  40  U.S.C  9101-5127;  40  CFR 
1.53. 

§175.706    [Remevedl 

6.  Section  175.706  would  be  removed. 

PART  176— CARRIAGE  BY  VESSEL 

7.  The  euthority  citation  for  part  176 
would  continue  to  reed  as  follows: 

Aathoritjr:  40  VSXL  5101-5127;  49  CFR 
1.53. 

§176.703    [Removed] 

8.  Section  176.703  would  be  removed. 

PART  177-CARRIAGE  BY  PUBLIC 
MQHWAY 

0.  The  authority  citation  for  pert  177 
woiild  continue  to  read  as  follows: 

40  U.S.C  5101-5127: 40  CFR 


1.53. 

§177.aC7    [Raflfiove^ 

10.  Sectimi  177.827  would  be 
removed. 

Isniad  ia  Washit^fon.  DC  on  Daoamber  12. 
1007  ondar  authority  delayitsd  in  40  CFR 
Paitl. 

Alaa  L  Rebarts. 

Asaodatm  Administrator  for  HaMordout 
ktateriaU  Safety. 
(FR  Doc.  07-33029  Filed  ia-l»-97;  8:45  ami 
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Pension  and  Welfare  Benefits 
Administration 
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Insurance  Company  General  Accounts; 
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Administration 
29  CFR  Part  2560 

RMIMO^AASt 

I 


Company  Qanaral  Aeeounts 

Pension  and  Welfare  BenefiU 

Administration,  Depaitmont  of  Labor. 
action:  Notica  of  propoeed  rulemaking. 

auMMARY:  This  dociunent  containa  a 
propoaed  regulation  whicb  dariflaa  tbe 
application  of  the  Employee  Retizeoient 
Income  Security  Act  of  1974  aa 
amended  (ERISA  or  the  Act)  to 
iiMurance  company  general  accounts. 
Pursuant  to  section  1400  of  tbe  Small 
Busineas  Job  Protection  Act  of  1096 
(Pub.  L.  104-188).  section  401  of  ERISA 
has  been  amended.  Section  401  now 
provides  that  tbe  Department  must  issue 
proposed  regulations  to:  Provide 
guidance  for  the  purpose  of 
determining,  where  an  insurer  issues 
one  or  more  policies  to  or  for  tbe  benefit 
of  an  employee  benefit  plan  (and  such 
policies  are  supported  by  assets  of  tbe 
Insiirer's  general  account),  which  assets 
held  by  the  insurer  (other  than  plan 
assets  held  in  its  separata  accounts) 
constitute  asseU  of  the  plan  for 
purposes  of  part  4  of  Title  I  of  ERISA 
and  section  4075  of  the  Internal 
Revenue  Code  of  1986  (the  Code);  and 
provide  guidance  with  respect  to  the 
application  of  Title  I  to  tbe  general 
account  assets  of  insurers.  If  adopted, 
tbe  regulation  will  affect  f>articipanU 
and  beneficiaries  of  employee  benefit 
plans,  plan  fiduciaries  and  Insuranoe 
company  general  accounts. 
DATIt:  Written  comments  and  requeaU 
(or  a  hearing  (preferably  at  leaat  three 
copies)  concerning  tbe  prooosed 
regulation  must  be  received  by  March 
23. 1008. 

jUXlwmfl  Interested  persons  are 
Invited  to  submit  written  comments 
(preferably,  at  least  three  copies) 
concerning  the  proposed  rule  to: 
Pension  and  Welfare  Benefits 
Administration,  Office  of  Exemption 
Determinations,  Room  N-564e.  200 
Constitution  Ave.,  N.W..  Washington. 
IX:  20210.  Attention:  "General  Account 
Contracts".  Written  commenU  may  also 
be  sent  by  the  Internet  to  tbe  following 
addreaa:  cmped«tpwba.dol.gov. 
TON  RIRTNDt  WFORMATION  CONTACT: 
Lyssa  E.  Hall.  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration.  U.S. 
Department  of  Labor,  Room  N-5049. 
200  Constitution  Avenue,  N.W.. 


Washington,  DC.  20210.  (202)  219- 
8194.  or  Timothy  Hauser,  Plan  BenefiU 
Seciuity  Division,  Office  of  tbe 
Solicitor,  (202)  219-8637.  These  are  not 
toll-free  numben. 
aU^PLEMBITARY  MTORMATION: 
A.Beckground  \ 

Life  insurance  companies  iaaoe  a 
variety  of  group  contracts  for  use  in 
connection  widi  employee  pension 
benefit  plans,  some  of  which  provide 
benefits  the  amount  of  which  ia 
guaranteed,  some  of  which  provida 
benefiU  that  may  fluctuate  with  te 
Investment  performance  of  tbe 
insurance  company,  and  some  of  which 
offer  elements  of  both.  Under  section 
401(bH2)  of  ERISA,  if  an  insurance 
company  issues  a  "guaranteed  benefit 
policy"  to  a  plan,  the  assets  of  the  plan 
U9  tlawiiail  to  include  the  policy,  but  do 
not,  aoWy  by  reason  of  tbe  issuance  of 
the  policy,  include  any  of  the  asseU  of 
the  insurance  company.  Section 
401(b)(2)(B)  defines  tbe  term 
"guaranteed  benefit  policy"  to  mean  an 
insurance  policy  or  contract  to  tbe 
extent  that  such  policy  or  contract 
provides  for  benefiU  the  amount  of 
whicb  U  guaranteed  by  tbe  insurer.  In 
addition,  in  paragraph  (b)  of  ERISA 
Interpretive  Bulletin  7S-2.  29  CFR 
2500.75-2  (1975).  tbe  Department  sUted 
that  if  an  insurance  company  issues  a 
contract  or  policy  of  Insurance  to  a  plan 
'  and  places  tbe  consideradon  for  such 
contract  or  policy  in  iU  general  asset 
account,  tbe  asseto  in  such  account  shall 
not  be  conslderBd  to  be  plan  aaaeti.* 

On  December  13, 1993.  the  Supreme 
Court  rendered  iU  decUion  in  John 
Hancock  Mutual  Life  Intuiance  Co.  ▼. 
Hani*  Trutt  &  Savings  Bank.  510  U.S. 
86  (1993)  (Harris  Triist)  which 
interpreted  the  meaning  of  "guaranteed 
benefit  policy".  In  iU  decision,  the 
Court  held  that  a  contract  qualifiea  aa  a 
guaranteed  benefit  policy  only  to  tbe 
extent  it  allocates  investment  risk  to  the 
Insurer 

fw|«  bold  thst  to  d«t«min«  wbstbar  • 
^,^,m^  HinllflTT  at  a  guaranteed  benefit 
peltey.  aaok  eaapenent  of  tbe  ooBtnct  bears 

^■■itnaHnn    A  COaSpOIMnt  fitS  wfthio  ths 

guaranteed  benefit  policy  exclusion  only  If  it 
allffcH^f  InvestmsDt  risk  to  the  Insurar.  Such 
sn  allocatioa  is  present  when  the  insurar 
providas  a  gsouine  guarantee  of  an  anrafata 
•mount  of  benefiU  pairable  to  ratiramant  plan 
paitldpanU  and  tltelr  beneficiaries. 

Therefore,  under  the  Supieme  Court's 
decision,  an  Insurer's  genatal  account 
includes  plan  asseU  to  tbe  extent  it 
contains  funds  which  are  attributable  to 


•ta^jpiifb)  of  29  Cnt  2509.75-3  w 
llhltl    I  hily  1.  lose,  01  FK  33847.  33S49  (July  1. 


any  nonguaranteed  componenU  of 
contracU  with  employee  benefit  plans. 
Because  John  Hancock's  contract 
provided  for  a  return  that  varied  with 
the  insurer's  investment  performance, 
tbe  Court  concluded  that  John  Hancock 
held  plan  asseU,  and  was,  therefore,  a 
fiduciary  with  respect  to  the 
management  and  disposition  of  those 
asseU.  Under  the  Court's  reasoning,  a 
broad  range  of  activities  involving 
insurance  company  general  accounU  are 
subject  to  ERISA's  fiduciary  standards. 

Because  of  tbe  retroactive  effect  of  tbe 
Supreme  Court  decision,  numerous 
transactions  engaged  in  by  insurance 
company  general  accounU  may  have 
violated  ERISA's  prohibited  transaction 
and  general  fiduciary  responsibility 
provisions.  If  tbe  underlying  asseU  of  a 
general  account  Include  plan  asseU. 
parsons  who  have  engaged  in 
transactions  with  such  general  accoimt 
may  be  viewed  as  parties  in  interest 
under  section  3(14)  of  ERISA  and 
disqualified  persons  under  section  4975 
of  the  Code,  including  fiduciaries  with 
reapect  to  plans  which  have  interesU  as 
policyholdere  in  the  general  account 
For  example,  insurance  companiea  are  a 
soiuce  of  loans  for  smaller  and  mid- 
sized companies.  Many  of  theae 
companies  have  party  in  interest 
relationships  wiUi  plans  that  have 
purchased  general  account  contracU. 
Application  of  the  prohibited 
transaction  rules  to  the  general  account 
of  an  insurance  company  as  a  result  of 
the  Harris  Trust  decision  could  call 
such  loans  into  question  under  ERISA. 
Lastly,  the  underlying  asseU  of  an  entity 
in  which  a  general  account  acquired  an 
equity  interest  may  include  plan  asseU 
as  a  result  of  the  Harris  Trust  decision. 
The  insurance  industry  believed  that, 
absent  legislative  or  administrative 
action,  it  would  be  subject  to  significant 
additional  litigation  and  potential 
liability  with  respect  to  the  operation  of 
iU  general  accounU.  On  March  25, 1994. 
the  American  Council  of  Life  hisurance 
(ACLI)  submitted  an  application  for  a 
daaa  exemption  from  certain  of  the 
reatrictioiu  of  sectioiu  406  and  407  of 
ERISA  and  from  certain  excise  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code.  The  ACLI  requested  broad 
exemptive  relief  for  transactions  which 
included  the  following:  all  internal 
operations  of  general  accounU.  all 
investment  tnmsactions  involving 
general  accotmt  asseU,  including 
tranaectioiu  with  parties  in  interest  with 
respect  to  plans  tbist  have  purchased 
general  account  contracU,  and  the 
purchase  by  the  general  account  of 
securities  issued  by.  and  real  property 
leased  to.  employen  of  employees 
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covered  by  plans  that  have  purchased 
general  account  contracU. 

On  August  22. 1994,  the  Department 
published  a  notice  of  proposed  Class 
Exemption  for  Certain  Transactions 
Involving  Insurance  Company  General 
AccounU.  (59  FR  43134).  Although  the 
ACLI  requested  exemptive  relief  for 
activities  in  connection  widi  tbe 
internal  operation  of  general  accounU, 
the  Department  determined  that  it  did 
not  have  sufficient  information 
regarding  the  operation  of  such  accoimU 
to  make  the  findings  required  by  section 
408(a)  of  ERISA.  Accordingly,  the 
proposed  class  exemption  did  not 
provide  relief  for  transactions  involving 
the  internal  operation  of  an  insurance 
company  general  account.  The  final 
exemption  (Prohibited  Transaction 
Exemption  (PTE)  95-60.  60  FR  35925), 
was  published  in  the  Federal  Regtster 
on  July  12, 1995. 


B.  Public  Law  104-188 

In  response  to  the  Supreme  Court 
decision  in  Harris  Trust,  Congress 
ameqded  section  401  of  ERISA  by 
adding  a  new  subsection  401(c)  which 
clarifies  tbe  application  of  ERISA  to 
insurance  company  general  accounU. 
Pub.  L.  104-188,  §  1460.  This  stahitory 
provision  provides  that  the  Secretary 
shall  issue  proposed  regulations  to 
provide  guidance  for  the  purpose  of 
determining,  in  cases  where  an  insurer 
issues  one  or  more  policies  to  or  for  the 
benefit  of  an  employee  benefit  plan  (and 
such  policies  are  supported  by  the 
asseU  of  such  insurer's  general  account), 
which  asseU  held  by  the  insurer  (other 
than  plan  asseU  held  in  iU  separate 
accotmte)  constitute  asseU  of  the  plan 
for  purposes  of  part  4  of  Tide  I  and 
section  4975  of  the  Code  and  to  provide 
guidance  with  respect  to  the  application 
of  Tide  I  to  an  insurer's  general  account 
asseU.  The  final  regulations  shall  be 
issued  not  later  than  December  31. 1997. 

Tbe  regidations  will  only  apply  to 
those  general  account  policies  which  are 
issued  by  an  insurer  on  or  before 
December  31, 1998.  In  the  case  of  such 
policies,  the  regulations  will  take  effect 
at  the  end  of  tbe  18  month  period 
following  the  date  on  which  the 
regulations  become  final.  Pub.  L.  104- 
188,  however,  authorizes  the  Secretary 
to  issue  additional  regulations  designed 
to  prevent  avoidance  of  the  regulations 
described  above.  These  additional 
regulations,  if  issued,  may  have  an 
earlier  eSiective  date. 

The  Department  must  ensure  that  the 
regulations  issued  under  Pub.  L.  104- 
188  are  administratively  feasible,  and 
protect  the  interesU  and  righu  of  the 
plan  and  of  iU  participanU  and 
beneficiaries.  In  addition,  the 


regulations  must  require,  in  connection 
with  any  policy  (other  than  a  guaranteed 
benefit  policy)  issued  by  an  insurer  to 
or  for  the  benefit  of  an  employee  benefit 

Elan,  that  (1)  An  independent  plan 
duciary  authorize  the  purchase  of  the 
policy  (unless  the  purchase  is  exempt 
under  ERISA  section  408(bK5));  (2)  the 
insurer  provide  information  in  policies 
issued  and  on  an  ^^nn^^^^l  basis  to 
policyholders  (as  prescribed  in  such 
regulations)  disclosing  the  methods  by 
which  any  income  and  expenses  of  the 
iiuurer's  general  account  are  allocated 
to  the  policy  and  the  actual  return  to  the 
plan  uinder  the  policy  and  such  other 
financial  information  as  the  Department 
determines  is  appropriate;  (3)  the 
iiuurer  disclose  to  the  plan  fiduciary  the 
extent  to  which  alternative 
arrangemenU  supported  by  the  asseU  of 
the  insurer's  separate  accoimU  are 
available,  whether  there  is  a  right  under 
the  policy  to  transfer  funds  to  a  separate 
account  and  the  terms  governing  any 
such  right,  and  the  extent  to  which 
support  by  asseU  of  the  insurer's  general 
account  and  support  by  asseU  of  the 
insurer's  separate  accounU  might  pose 
differing  risks  to  the  plan;  and  (4)  the 
insiuer  manage  general  account  asseU 
prudenUy.  taUng  into  account  all 
obligations  supported  by  such  general 
account 

Compliance  with  the  regulatfons 
issued  by  the  Department  will  be*" 
deemed  compliance  by  such  insurer 
with  sections  404, 406  and  407  of 
ERISA.  In  addition,  under  this  statutory 
provision,  no  person  will  be  liable 
under  part  4  of  Title  I  or  Code  section 
4975  for  conduct  which  occurred  before 
the  date  which  is  18  months  following 
the  issuance  of  the  final  regulation  on 
the  basis  of  a  claim  that  the  asseU  of  an 
insurer  (other  than  plan  asseU  held  in 
a  separate  accoimt)  constitute  plan 
asseU.  The  limitation  on  liability  is 
subject  to  three  exceptions:  (1)  The 
Department  may  cimunscribe  this 
limitation  on  liability  in  regulations 
intended  to  prevent  avoidance  of  the 
regulations  which  it  is  required  to  issue 
under  the  sUtutory  amendment;  (2)  the 
Department  may  Iving  actions  punuant 
to  paragraph  (2)  or  (5)  of  section  502(a) 
of  ERISA  for  breaches  of  fiduciary 
responsibility  which  also  constitute 
violations  of  Federal  or  Stote  criminal 
law;  and  (3)  civil  actions  commenced 
before  November  7, 1995  are  exempt 
from  the  amendment's  coverage. 

On  November  25, 1996,  the 
Department  published  a  Request  for 
Information  (RFT)  to  solicit  information 
and  commenU  from  the  public  to  be 
considered  by  the  Department  in 
developing  the  r^ulations  mandated  by 
Pub.  L.  104-188.  The  RFI  contained  a 


list  of  questions  designed  to  elicit 
information  that  would  be  helpfrd  to  the 
Department  in  developing  this  notice  of 
proposed  rulemaking. 

Discussion  of  the  Comments 

The  questions  asked  by  the 
Department  in  the  RFI  requested 
information  regarding  disclosures  to 
contractbolders,  market  value 
adJustmenU,  unilateral  contract 
amendmenU,  state  regulatory 
requiremenU  and  guaranteed  benefit 
policies. 

A  total  of  eight  substantive  responses 
to  the  RFI  were  received:  one  was  frvmi 
the  ACLI  itself;  the  remaining  commenU 
were  from  a  law  firm  representing  a 
group  of  major  life  insurance 
companies,  an  organization  representing 
insurance  regulaton,  two  law  firms 
representing  plans  which  have  invested 
in  insurance  company  general  account 
contracU,  an  insurance  company,  an 
association  representing  senior  finnnrjal 
executives  and  an  cuivocacy 
organization  representing  senior 
citizens. 


Disclosures 

Many  of  the  commenU  addressed  the 
need  for  insurance  com]}anies  to 
provide  adequate  and  meaningful 
disclosure  rcqjarding  the  financial 
soundness  of  the  insurance  company, 
the  nature  of  the  insurer's  general 
account  asseU,  transactions  vyith 
affiliates  and  the  investment  policies/ 
objectives  of  the  insurer  as  well  as 
contract  specific  information  r^arding 
ees,  commissions,  expenses, 
termination  requiremenU.  and 
allocation  methodologies. 

Several  of  the  commenters  stressed 
that  such  information  most  be  presented 
in  "plain  English"  using  a  format  which 
would  be  understood  by  lay  persons. 
Two  commenters  suggested  that  the 
Department  require  that  information  be 
supplied  in  standardized  form.  Another 
conunenter  stated  that  the  information 
in  the  Statutory  Annual  Statement  could 
be  adapted  to  provide  appropriate 
disclosures. 

A  conunenter  noted  that,  in  order  fior 
a  plan  fiduciary  to  make  a  prudent 
decision  regarding  the  investment  of 
plan  asseU  in  an  insurance  company 
general  account  contract,  the  insurance 
company  must  provide  the  fiduciary 
with  sufficient  information.  In  this 
r^ard.  another  conunenter  stated  *^* 
many  general  account  investmenU  are 
tantamount  to  an  illiquid  investment  in 
a  corporate  bond;  thus,  the  general  level 
of  disclosure  required  should  be 
comparable  to  that  made  available  to 
investors  of  other  illiquid  investmenU. 
A  number  of  commentera  agreed  that 
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the  items  of  Infbnnation  identified  in 
the  RFI  should  be  disclosed  to  pUn 
investors  on  sn  snnual  basis.  In  addition 
to  those  Items,  a  commanter  suggested 
that  the  disclosure  requiraments  should 
recogniM  the  fKt  that  the  general 
acfmii^  aiippoits  products  not  covered 
by  ERISA.  Another  stated  that 
information  regarding  the  current  value 
of  the  Investment  compared  to  the 
purchase  price  of  the  contract  should  be 
provided  annually.  Finally,  a 
commanter  noted  that  gross  and  net 
returns  on  the  contract  before  and  after 
adjustments  should  be  reported. 

With  respect  to  the  efCactive  date  of 
tba  disclosure  provisions  in  the 
regulation,  one  commenter  stated  that 
the  disclosure  provisions  should 
become  effective  prior  to  the  end  of  the 
18th  month  followring  publication  of  the 
final  regulation. 

Market  Value  Adjustments  (MVAs)  Deecriptkm  of  Propoeal 


State  Reguhtory  Requirements 

Two  commanters  stated  that  the 
Department  ahould  not  take  state 
insurance  requirements  into  account  in 
drafting  the  regulation  either  because 
ERISA  should  govern  employee  benefit 
plans  or  consideration  of  state 
regulatory  requiremenU  would  dilute 
the  strength  of  ERISA.  Another 
commenter  noted  that  state  regulatory 
raquinoMnta  either  overlap  or  addreas 
aech  of  the  requirements  imposed  by 
section  1460  of  Pub.  L.  104-188. 

Guaixmteed  Benefit  Policies 

Two  commenters  urged  the 
Department  to  issue  a  regulation 
denning  guaranteed  benefit  policy 
under  section  40l(bM2)  of  the  Act 
concurrently  with  the  regiilations  the 
Department  is  required  to  issue  under 
section  401(c).2 


Two  commenters  expraased  concern 
that  MVAs  may  operate  as  penalties 
impoaed  on  plans  which  terminate  or 
withdraw  funds  from  general  account 
contracts.  They  represent  that  MVAs 
should  not  be  used  to  enrich  the  insurer, 
but  should  be  f^r  to  terminating 
contracthoiders  as  well  as  remaining 
contractholders.  One  commenter 
suggested  that  MVAs  should  "cut  both 
ways."  i.e.,  if  market  value  is  above 
book  value,  the  terminating 
policyholdara  ahould  receive  the 
difference  between  book  and  market 
value  aa  the  adfustment  This 
commanlar  stated  that  MVAs  should  be 
baaed  on  regularly  published  indices 
that  reflect  the  categories  of  investments 
in  the  insurer's  general  account.  To  the 
extent  that  such  adjustments  represent 
lost  opportunity  costs,  the  insurer 
should  be  reauired  to  articulate  a 
justification  for  lU  estimate  of  the  lost 
opportunity. 

Finally,  one  commenter  stated  that 
MVAs  should  not  be  circumscribed  by 
the  Department  since  they  protect 
remaining  contractholders. 

Uniktteral  Contract  Amendments 

Three  commenters  either  opposed  an 
insurer's  ability  to  unilaterally  amend 
contract  terms  or  believed  that  the 
Department  should  impose  limits  on 
such  amendments.  In  toe  alternative, 
two  commentaia  au^aated  that  if 
unilateral  BBWiiiliiwuil  tn  made  and 
the  perttaa  cannot  agree  on  such 
changaa,  the  matter  should  be  rafsned 
to  binding  arbitration.  Another 
commenter  suggaated  that  the  account 
holder  be  permitted  to  exit  the 
arrangement  if  the  unilateral  change  was 
not  satisfactory. 


The  proposal  amends  29  CFR  Part 
2550  by  adding  a  new  section, 
2550.401C-1.  This  new  section  is 
divided  into  ten  major  parts.  Paragraph 
(a)  of  the  proposal  deacribea  the  scope 
of  the  regulation  and  the  general  rule. 
Propoaod  paragraphs  (b)  through  (f) 
contain  conditions  which  must  be  met 
in  order  for  the  general  rule  to  apply. 
Specifically,  per^raph  (b)  addresses  the 
requirement  that  an  independent 
fiduciary  expressly  authorize  the 
eoqulsition  or  purchase  of  a  Transition 
Policy.  Paragraph  (c)  deecribes  the 
disclosures  that  an  insurer  must  make 
both  prior  to  the  issuance  of  s 
Transition  Policy  to  s  plan  and  on  an 
annual  basis.  Paragraph  (d)  provides  for 
additional  disdostiras  regarding 
•aparate  account  contracts.  Paragraph 
(e)  contains  the  procedures  that  apply  to 
the  termination  or  diacootinuance  of  a 
Transition  Policy  by  a  policyholder. 
Par^raph  (f)  contains  notice  provisions 
re^rding  contract  terminations  and 
withdrawals  in  connection  with  iiwuter- 
initiated  amendmento.  Propoaed 
paragraph  (g]  sets  forth  a  prudence 
standard  for  the  management  of  general 
account  aasets  by  insurers.  The 
definitions  of  certain  terms  used  in  dw 
propoaed  regulation  are  contained  in 
nviyaph  (h).  Propoaed  paragraph  (i) 
deacribea  the  eflfoot  of  compliance  with 
the  regulation  and  proposed  paragraph 


>Th« 


«01lc)  bM  doM  not  r«|idi«  tka  tkuartHM*  to 


Tai  thii  Has.  Ika  DepatBMOt  ha*  not 
•  dacWoa  li^rrtli^  whath*  to  kaibato  • 


naiileHnn  doa*  KM  addraM  Iba  daftnltlan  of 
■       -IpoUey. 


(j)  contains  the  effective  dates  of  the 
regulation. 

1.  Scope  and  General  Rule 

Proposed  §  2550.401c-l(a)  and  (b) 
essentially  follow  the  language  of 
section  401(c)  of  ERISA.  Paragraph  (a) 
describes,  in  cases  where  an  insurer 
issues  one  or  more  policies  to  or  for  the 
benefit  of  an  employee  benefit  plan  (and 
such  policies  are  supported  by  aaaets  of 
■n  insurance  company's  general 
account),  which  assets  held  by  the 
ixuurer  (other  than  plan  assets  held  in 
its  separate  accounts)  constitute  plan 
aMata  far  purposes  of  SubtiUe  A.  and 
Parts  1  and  4  of  Subtitie  B.  of  Titie  I  of 
the  Act  and  section  4975  of  the  Internal 
Revenue  Code,  and  providea  guidance 
with  respect  to  the  application  of  TiUe 
I  and  section  4975  of  the  Code  to  the 
general  account  assets  of  insiirers. 

Propoaed  paragraph  (aX2)  states  the 
gnieral  rule  that  when  a  plan  acquires 
a  policy  issued  by  an  insurer  on  or 
before  December  31. 1998  (Transition 
Policy),  which  is  supported  by  assets  of 
the  insurer's  general  account,  the  plan's 
aaaets  include  the  policy,  but  do  not 
include  any  of  the  underlying  aaaets  of 
the  insurer's  general  accoimt  if  the 
insurer  satisfies  the  requirements  of 
paragraphs  (b)  through  (f)  of  the 
regulation.  The  term  Transition  Policy  U 
defined  in  paragraph  (h)(6)  as  a  policy 
or  contract  of  insurance  (other  than  a 
guaranteed  benefit  policy)  that  is  issued 
by  an  insiuer  to,  or  on  behalf  of.  an 
employee  benefit  plan  on  or  before 
December  31, 1998,  and  which  U 
supported  by  the  assets  of  the  insurer's 
general  accoimt.  A  policy  will  not  fail 
to  be  a  Transition  P«>l^cy  if  it  is  amended 
solely  for  the  purposes  of  complying 
with  the  provisions  of  this  regulation. 

2.  Authorization  by  an  Independent 
Fiduciary 

Propoaed  paragraph  (bKD  states  the 
general  requirement  that  an 
independent  fidtidary  who  has  the 
authority  to  manage  and  control  the 
assets  of  the  plan  must  expreasly 
authorize  the  acquisition  or  purchase  of 
the  Transition  Policy.  In  order  to  be 
independent,  the  fiduciary  may  not  be 
an  affiliate  of  the  insurer  issuing  the 
policy. 

Paragraph  (bX2)  of  the  proposed 
regulation  contaiiu  an  exception  to  the 
requirement  of  independent  plan 
fiduciary  authorization  if  the  insurer  is 
the  employer  maintaining  the  plan,  or  a 
party  in  interest  which  is  wholly-owned 
by  the  employer  maintaining  the  plan, 
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and  the  requirements  of  section 
408(b)(5)  of  ERISA  are  met' 

3.  Disclosure 

Section  401(c)(3)(B)  of  the  Act,  as 
added  by  Pub.  L.  104-188,  provides  that 
the  regulations  prescribed  by  the 
Secretary  shall  require  in  connection 
with  any  policy  issued  by  an  insurer  to 
or  for  the  benefit  of  an  employee  benefit 
plan  to  the  extent  the  policy  is  not  a 
guaranteed  benefit  policy  •  *  *  (B)  that 
the  insurer  describe  (in  such  form  and 
manner  as  shall  be  prescribed  in  such 
regulations),  in  azmual  reports  and  in 
policies  issued  to  the  policyholder  after 
the  date  on  which  saui  regulatfons  are 
issued  in  final  form  •  *  •  (i)  a 
description  of  the  method  by  which  any 
income  and  expenses  of  the  insurer's 
general  account  are  allocated  to  the 
policy  during  the  term  of  the  policy  and 
upon  termination  of  the  policy,  and  (ii) 
for  each  report,  the  actual  return  to  the 
plan  under  the  policy  and  such  other 
financial  information  as  the  Secretary 
may  deem  appropriate  for  the  period 
covered  by  each  such  annual  report 

Proposed  paragraph  (c)(1)  similarly 
imposes  a  duty  on  the  insurer  to 
disclose  specific  information  to  plan 
fiduciaries  prior  to  the  issuance  of  a 
Transition  Policy  and  at  least  cumually 
for  as  long  as  the  policy  is  outstanding. 
Proposed  paragraph  (c)(2)  requires  that 
the  disclosures  be  clear  and  concise  and 
%vritten  in  a  manner  calculated  to  be 
imderstood  by  a  plan  fiduciary. 
Although  the  Department  has  not 
mandated  a  specific  format,  the 
information  should  be  presented  in  a 
manner  which  Eacilitates  the  fiduciary's 
understanding  of  the  operation  of  the 
policy.  The  Department  expects  that, 
following  disclosure  of  the  required 
information  and  any  other  information 
requested  by  the  fiduciary  pursuant  to 
paragraph  (c)(4)(xii).  the  plan  fiduciary, 
with  independent  professional 
assistance,  if  necessary,  will  be  able  to 
ascertain  how  various  values  or 
amounts  relevant  to  the  plan's  policy 
such  as,  the  actual  return  to  be  credited 
to  any  accumulation  fund  under  the 
policy,  will  be  determined. 

Paragraph  (c)(3)  sets  forth  the  content 
requirement  for  the  information  which 
must  be  provided  to  the  plan  either  as 
part  of  the  Transition  Policy,  or  as  a 
separate  written  document  which 


'This  axnption  for  is-houaa  plan*  of  the  imurar 
under  tectioo  401(c)(3)  of  ERISA  is  similar  to  the 
statutory  exemption  contained  in  section  40e(b)(5) 
of  ERISA  which  provides  relief  from  the 
prohibitions  of  section  406  for  purchases  of  life 
insurance,  health  insurance  or  annuities  from  an 
insurer  if  the  plan  pays  no  more  than  adequate 
consideration  and  if  the  inaurar  is  the  employer 
maintaining  the  plan. 


accompanies  the  Transition  Policy.  For 
Transition  Policies  issued  before  the 
date  which  is  90  days  after  the  date  of 
publication  of  the  final  regulation,  the 
insurer  must  provide  the  information 
identified  in  paragraph  (c)(3)(i)  through 
(iv)  no  later  than  90  days  after 
publication  of  the  final  regulation.  For 
Transition  Policies  issued  90  days  after 
the  date  of  publication  of  the  final 
regulation,  the  insurer  must  provide  the 
information  to  a  plan  before  the  plan 
makes  a  binding  commitment  to  acquire 
the  policy. 

Under  paragraph  (cK3).  an  insurer 
must  provide  a  description  of  the 
method  by  which  any  income  and 
expenses  of  the  insurer's  general 
accoimt  are  allocated  to  the  policy 
during  the  term  of  the  policy  and  upon 
its  termination.  The  initial  disclosure 
under  this  paragraph  must  include. 
among  other  things,  a  statement  of  the 
method  used  to  determine  ongoing  fees 
and  expenses  that  may  be  assessed 
against  the  policy  or  deducted  frojn  any 
accumulation  fimd  under  the  policy. 
The  term  "accumulation  fund"  is 
defined  in  paragraph  (h)(5)  as  the 
aggregate  net  consideration  (i.e.,  gross 
considerations  less  all  deductions  from 
such  considerations)  credited  to  the 
Transition  Policy  plus  all  additional 
amounts,  including  interest  and 
dividends,  credited  to  the  contract,  less 
partial  withdrawals  and  benefit 
payments  and  less  charges  and  fees 
imposed  against  this  accumulated 
amount  under  the  Transition  Policy 
other  than  surrender  charges  and  market 
value  adjustments.  * 

The  insurer  must  also  include,  in  its 
description  of  the  method  used  to 
allocate  income  and  expenses  to  the 
Transition  Policy,  an  explanation  of  the 
method  used  to  determine  the  return  to 
be  credited  to  any  accumulation  fund 
under  the  policy,  a  description  of  the 
policyholder's  rights  to  transfer  or 
withdraw  all  or  a  portion  of  any  fund 
under  the  policy,  or  to  apply  such 
amounts  to  the  purchase  of  benefits,  and 
a  statement  of  the  precise  method  used 
to  calculate  the  charges,  fees  or  market 
value  adjustments  that  may  be  imposed 
in  connection  with  the  policyholder's 
right  to  withdraw  or  transfiar  amounts 
under  any  accumulation  fund.  Upon 
request,  the  insurer  must  provide  the 
information  necessary  to  independenUy 
calculate  the  exact  dollar  amounts  of 
charges,  fees  or  market  value 
adjustments. 


''This  definition  is  substantially  similar  to  the 
definition  contained  in  New  York  insurance 
regulations.  In  this  regard,  see  11  NYCRR  40.2 
(1996). 


In  developing  the  proposed 
regulation,  the  Department  reviewed  the 
disclosure  requirements  imposed  by 
New  York  insurance  regulations,  and 
incorporated  several  provisions  which 
we  believe  would  be  helpful  to  plan 
fiduciaries  prior  to  their  commitment  to 
purchase  a  Transition  Policy.  The 
information  disclosed  pursuant  to  thia 
paragraph  will  address  many  of  the 
concerns  expressed  by  the  commentei* 
in  response  to  the  RFI  r^arding  the  lack 
of  contract-level  disclosure  by  insurers. 
The  information  disclosed  pursuant  to 
this  paragraph  should  enable  plan 
fiduciaries  to  adequately  evaluate  the 
suitability  of  a  particular  policy  for  a 
plan. 

Proposed  paragraph  (cK4)  describes 
the  information  which  must  be  proviiled 
at  least  annually  to  each  plan  to  which 
a  Transition  Policy  has  been  issued.  In 
general,  the  information  is  intended  to 
provide  the  policyholder  with  an 
ovfflview  of  all  the  activity  that  has 
occurred  in  the  accimiulation  fund 
during  the  applicable  period.  These 
disclosures  should  enable  the 
policyholdra-  to  evaluate  the  insurer's 
performance  under  the  policy.  In  this 
regard,  the  insurer  must  provide  the 
following  information  to  each  plan 
regarding  the  applicable  reporting 
period:  the  balance  in  the  accumulation 
fimd  on  the  first  and  last  day  of  the 
period;  any  deposits  made  to  the 
accumulation  fund;  all  income 
attributed  to  the  policy  or  added  to  the 
accumulation  fund;  the  actual  rate  of 
return  credited  to  the  accumulation 
fund;  any  other  additions  to  the 
accumulation  fimd;  a  statement  of  all 
fees,  charges  or  expenses  assessed 
against  the  policy  or  deducted  from  the 
accumulation  fund;  and  the  dates  on 
which  the  additions  or  subtractions 
were  credited  to,  or  deleted  from,  the 
accumulation  fund. 

In  addition,  insurers  must  annually 
disclose  all  transactions  with  affiliates 
which  exceed  1  percent  of  group 
annuity  reserves  of  the  general  account 
for  the  prior  reporting  year.  The  annual 
disclosure  must  also  include  a 
description  of  any  guarantees  under  the 
policy  and  the  amount  that  would  be 
payable  in  a  lump  sum  pursuant  to  the 
request  of  a  policyholder  for  payment  of 
amounts  in  Uie  accumulation  fund 
und«'  the  policy  after  deduction  of  any 
charges  and  any  deductions  or  additions 
resulting  from  market  value 
adjustments. 

As  part  of  the  annual  disclosure,  an 
insurer  must  inform  policyholders  that 
it  will  make  available  upon  request 
certain  publicly-available  financial 
information  relating  to  the  finanri«^| 
condition  of  the  insurer.  Such 
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informatioa  would  include  rating 
^ncy  raports  on  the  insurer's  Rnancial 
■trangth.  Dm  risk  sdiusted  capital  ratio, 
an  adiMfial  opinion  certifying  to  the 
adequacy  of  the  insurer's  raaarvea  and 
the  insuier's  most  recent  SEC  Form  lOK 
and  Fprm  lOQ  (if  a  stock  companir). 
The  Department  believes  that  the 
annual  disclosures  required  under 
paragraph  (cM4)  will  provide  sufBcient 
information  to  the  plan  fiduciaries  to 
enable  them  to  assess  the 
appropriateness  of  continuing  the  plan's 
investment  in  the  Transition  Policy.  The 
Department's  primary  Intent  in 
mandating  the  disclosure*  under 
paragraphs  (c)(3)  and  (4)  U  to  ensure 
that  plan  Bduciaries  are  provided  with 
relevant  information,  including  the 
financial  strength  of  the  insurer,  in  an 
understandable  form  in  order  to  make  a 
meaningful,  informed  decision 
regarding  both  the  initial  investment  in 
a  Transition  Policy,  and  the  advisability 
of  leeving  the  accumulation  fund  with 
the  insurer.  Lastly,  the  information 
provided  by  the  insurance  company 
with  respect  to  iu  allocation 
methodologies  must  be  in  sufficient 
detail  to  enable  the  policyholder  to 
calculate  the  expenses  charged  against 
the  Transition  Policy  as  well  as  the 
income  credited  to  the  policy.  This 
information  will  allow  plan  fiduciaries 
to  monitor  the  actions  of  the  insurer 
with  respect  to  the  Transition  Policy. 

The  Depertment  solicits  comments  on 
the  propoaed  disclosure  requirements 
and  procedures,  both  as  to  their 
usefulness  for  plans  and  the  impact  on 
plans  and  insurera. 

It  was  Congressional  intent  under 
section  401(c)  of  ERISA  to  require 
substantive  disclosure  from  insurance 
companies  in  order  to  enable  plans  to 
effectively  monitor  the  performance  of 
iiuurance  company  general  account 
contracts.  In  this  regard,  the  Department 
does  not  intend  to  promulgate 
regulations  which  require  the  disclosure 
of  proprietary  information  if 
Congressional  intent  for  meaningful 
discloeure  can  otherwise  be  efiiactuated. 
Accordingly,  the  Department  requests 
comments  from  interested  persons  on 
whether  any  of  the  itenu  of  disclosure 
specified  in  the  proposed  regulation 
would  place  an  iiuurer  at  a  competitive 
disadvant^i  Iqr  giving  other  Insurance 
companie*  aoceas  to  their  proprietary 
information.  In  responding  to  this 
request,  please  specify  which  items  of 
inrormation  would  be  considered 
proprietary  and  the  rationale  for  that 
conclusion. 

I>Toposed  paragraph  (dKD  contains  an 
additional  discloeure  requirement 
regarding  the  availability  of  separate 
account  contracts.  Under  this  paragraph, 


the  insurer  must  explain  the  extent  to 
which  alternative  contract  arrangemenU 
supported  by  asseU  of  separate  accounts 
of  the  insurer  are  available  to  plans; 
whether  there  is  a  right  under  the  policy 
to  transfar  funds  to  a  separate  account: 
and  the  terms  governing  any  such  right. 
An  insurer  also  must  disclose  the  extent 
to  which  general  account  contracts  and 
leparate  account  contracts  pose 
di^ring  risks  to  the  plan.  Proposed 
paragraph  (d)(2)  contains  a  standardized 
sUtement  describing  the  relative  risks  of 
separate  accounts  and  general  account 
contracts  which,  if  provided  to 
policyholders,  will  be  deemed  to 
comply  with  paragraph  (d)(lXiii)  of  the 
regulation. 

4.  Termination  Procedure* 

Paragraph  (eMD  of  the  proposed 
regulation  provides  that  a  policyholder 
must  be  able  to  terminate  or  discontinue 
a  policy  upon  90  days  notice  to  an 
insurer.  The  policyholder  must  have  the 
option  to  select  one  of  two  payout 
a^HiiAlives.  both  of  which  must  be 
OMde  available  by  the  insurer. 

Under  the  fii«t  alternative,  an  insurer 
must  permit  the  policyholder  to  receive, 
without  penalty,  a  lump  sum  payment 
repreaenting  all  unallocated  amounts  in 
the  accumulation  fund  after  deduction 
of  unrecovered  expenses  and 
adjustment  of  the  book  value  of  the 
policy  to  iu  market  value  equivalency. 
The  Department  notes  that  for  purpoee* 
of  paragraph  (e).  the  term  penalty  doe* 
luit  include  a  market  value  adjustment 
(as  defined  in  proposed  paragraph 
(hK7))  or  the  recovery  of  cosU  actually 
incurred  including  unliquidated 
acquisition  expenses,  to  the  extent  not 
previously  recovered  by  the  insurer. 

In  response  to  the  concerns  expressed 
by  some  commenters  regarding  an 
insurer's  use  of  market  value 
adjustments  as  a  [wnalty  to  a 
withdrawing  policyholder,  the 
Department  has  defined  the  term  market 
value  ad)\utment  to  reflect  the  economic 
etfisct  on  a  Transition  Policy  of  an  early 
termination  or  withdrawal  in  the 
current  market.  Since  the  purpoee  of  the 
adjustment  is  to  protect  this  remaining 
policyholders,  it  should  ieprB*ent  the 
economic  effect  on  the  policy  of  a 
termination  under  current  economic 
conditions  and  not  penalize  the 
withdrawing  policyholder. 

Under  the  second  alternative, 
propoaed  peragnph  (eM2).  an  insurer 
must  permit  the  policyholder  to  receive 
a  book  value  payment  of  all  unallocated 
amounts  in  the  accumulation  fund 
under  the  policy  in  approximately  equal 
annual  installments,  over  a  period  of  no 
longer  than  five  yean,  with  interest 


These  termination  provisions  are 
designed,  in  part,  "to  protect  the 
interesUandrighUofplanls]  *   *  *" 
(See  ERISA  §40l(c)(2KB))  by  ensuring 
that  plans  are  not  locked  into 
economically  disadvantageous 
relationships.^  Under  the  terms  of  the 
proposed  regulation,  plan  fiduciaries 
v«rilf  receive  full  discloeure  of  the 
general  account  contract's  investment 
performance,  and  have  the  ability  to 
transfer  plan  assets  from  the  general 
account  to  other  investments.  In  this 
manner,  the  regulation  enables  plans  to 
rationally  protect  their  own  economic 
interesU  without  imposing  detailed 
federal  regulations  on  the  day-to-day 
operation  of  general  accounts. 

The  Department  recognize*,  however, 
that  insurers  have  a  legitimate  interest 
in  avoiding  adverse  selection  and 
excessive  liquidity  demands  by  plan 
contractholden.  Accordingly,  the 
iBgulation  permits  Insurers  to  impose  a 
market  value  adjustment  on  lump  sum 
withdrawals,  and  authorizes  insurers  to 
spreed  book  value  withdrawals  over  a 
five-year  poiod  at  a  rate  of  interest  as 
much  as  one  percentage  point  below  the 
rate  credited  to  the  contract's 
accumulation  fund  on  the  date  of 
termiiution.  Many  general  account 
contracts  already  permit  a  ten-yeer  book 
value  withdrawal  in  accordance  with 
provisions  of  state  law.  See.  e.g..  11 
NYCRR  S  40.5  (1997)  (siving 
contractholders  the  right  to  a  ten-year 
book  value  withdrawal  under  specified 
contracts  with  interest  at  a  rate  not  less 
than  1.5  percent  below  the  rate  credited 
at  the  time  of  termination).  In  proposing 
a  five-year  period  and  a  one  percent 
interest  adjustment  for  book  value 
withdrawals,  the  Department  has  sought 
to  balance  plans'  interest  in  a 
meaningful  right  to  book  value 
withdrawals  with  insurers'  interest  in 
maintaining  balanced  and  stable 
portfolios  of  investments  with  varying 
maturities.  Neither  the  book  value 
option  nor  the  maricet  value  option 
should  require  any  fundamental 
changes  in  current  investment  practices 
or  strain  the  cash  flows  of  well-managed 


insurera. 

The  Department  solicits  comments 
from  interested  persons  on:  (1)  The 
effect  on  insurers  and  non-terminating 
plan  policybolden  of  allowing 
terminating  plans  to  choose  either  a 


>Tha  pfopoMl  i*  limUar  to  tha  DapMtMMt**  rak 
■0««raiM  ooalracU  batwMB  plant  mm!  MfTici 
ptO¥i«i«.  Ske  29  C7R 1 2SSa40eb-2(c)  (pravkUiig 
that  "|n)o  ooalnct  or  amncMnanl  U  raaaonable 
within  tba  M^i«  of  McUon  40a(bX2)  of  tha  Ad 
•   ■  *  if  it  doaa  not  patarit  tsminatica  by  tha  plaii 
wltboat  p^«lty  to  tha  plan  on  laaaoniWy  ahott 
BOboa  undar  tha  dicuHMlancaa  tofcavaol  tha  plan 
btm  >mi>T-'"g  lockad  into  an  arranfmant  that  ha* 
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book  value  payment  or  market  value 
'  adjustment  on  termination  of  the 
contract;  (2)  the  benefit  to  plans  of  the 
proposed  termination  option  and;  (3) 
the  accuracy  and  burden  of  the 
proposed  market  value  adjustment 

5.  Insurer  hiitiated  Amendments 

Paragraph  (f)  describes  the  notice 
requirements  and  payout  provisions 
governing  insurer-initiated 
amendments.  Under  paragraph  (f),  if  an 
insurer  makes  an  insurer-initiated 
amendment,  the  insurer  must  provide 
written  notice  to  the  plan  at  least  60 
days  prior  to  the  eflbctiva  date  of  the 
amendment  The  notice  must  contain  a 
complete  description  of  the  amendment 
and  must  inform  the  policyholder  of  its 
right  to  terminate  or  discontinuB  the 
policy  and  withdraw  all  unallocated 
funds  in  accordance  with  paragraph 
(eXlJ  or  (e)(2)  by  sending  a  written 
request  to  the  name  and  address 
contained  in  the  notice.  Proposed 
paragraph  (f),  unlike  the  more  general 
termination  provisions  set  forth  in 
paragraph  (e),  is  e£bctive  upon 
publication  of  the  final  regulation  in  the 
Federal  Blister. 

An  insurer-initiated  amendment  is 
defined  in  paragraph  (h)(8)  as:  (1)  An 
amendment  to  a  policy  made  by  an 
insurer  punuant  to  a  unilateral  right  to 
amend  the  policy  terms  that  wotUd  have 
a  material  adverse  efiiact  on  the 
policyholder,  or  (2)  certain  unilateral 
eniunerated  changes  that  result  in  a 
reduction  of  existing  or  future  benefits 
under  the  policy,  a  reduction  in  the 
value  of  the  policy  or  an  increase  in  the 
cost  of  financing  Uie  plan  or  plan 
benefits,  if  such  change  has  more  than 
a  de  minimis  effect 

It  is  the  Department's  view  that 
sectfon  401(c)  is  similar  to  a  statutory 
exemption  to  the  general  fiduciary 
responsibility  provisions  of  ERISA  and. 
accordingly,  an  insurer  wrill  have  the 
burden  of  proving  that  such  changes 
will  not  have  more  than  a  de  minimis 
e£foct  on  the  policy.  The  regulation's 
insurer-initiatBd  amendment  provisions 
ensiue  that  a  plan  fiduciary  can 
terminate  or  discontinue  a  contract  that 
has  become  disadvantageous  as  a  result 
of  tmilateral  action  on  tiie  part  of  the 
insurer. 

The  Department  solicits  comments  on 
the  effect  of  the  insurer-initiated 
amendment  provisions  in  the  proposed 
regulation. 

6.  Prudence 

Proposed  paragraph  ^  sets  forth  the 
prudence  standard  ^plicable  to 
insurance  company  general  accounts. 
Unlike  the  prudence  standard  provided 
in  section  404(a)(1)(B)  of  ERISA. 


prudence  for  purposes  of  section 
401(c)(3)(D)  of  ERISA  is  determined  by 
reference  to  all  of  the  obligations 
supported  by  the  general  account,  not 
just  the  obligations  owed  to  plan 
policyholders.  In  this  regard,  the 
Department  notes  that  nothing 
contained  in  the  proposal  modifies  the 
application  of  the  more  stringent 
standard  of  prudence  set  forth  in  section 
404(a)(1)(B)  of  ERISA  as  applicable  to 
fiduciaries,  including  insuren,  who 
manage  plan  assets  maintained  in 
separate  accounts,  as  well  as  to  assets  of 
the  general  account  which  support 
policies  issued  after  December  31, 1998. 

7.  Definitions 

Proposed  paragraph  (h)  contains 
definitions  of  c»rtain  terms  used  in  the 
proposed  regulation. 

8.  Limitation  on  Liability 

Proposed  paragraph  (i)(l)  provides 
that  no  pmson  shall  be  liable  under 
parts  1  and  4  of  Titfe  I  of  the  Act  or 
section  4975  of  the  Code  for  conduct 
which  occurred  prior  to  the  effective 
dates  of  the  regulation-  on  the  basis  of  a 
claim  that  the  assets  of  an  insurer  (other 
than  plan  assets  held  in  a  separate 
account)  constitute  plan  assets. 
Paragraph  (i)(l)  further  provides  that  the 
above  limitation  on  liability  does  not 
apply  in  the  following  three 
circumstances:  (1)  An  action  brought  by 
the  Secretary  of  Labor  pursuant  to 
paragraph  (2)  or  (5)  of  section  502(a)  of 
the  Act  fw  a  breach  of  fiduciary 
responsibility  which  would  also 
constitute  a  violation  of  Federal  or  State 
criminal  law;  (2)  the  application  of  any 
Federal  criminal  law;  or  (3)  any  civil 
action  commenced  before  Novembw  7 
1995. 

Proposed  paragraph  (iK2)  states  that 
the  regulation  does  not  relieve  any 
person  from  any  State  law  regulating 
insurance  which  imposes  additional 
obligations  upon  insuren  to  the  extent 
not  inconsistent  with  this  regulation. 
Thus,  for  example,  nothing  in  this 
regulation  would  preclude  a  state  from 
requiring  an  insurer  to  make  additional 
disclosiues  to  policyholden,  including 
plans. 

Proposed  paragraph  (iK3)  of  the 
regulation  makes  deer  that  neither 
ERISA  nor  the  regulations  promulgated 
thereunder  precludes  a  claim  against  an 
instuer  or  othen  for  a  violation  of  the 
Act  which  is  not  contingent  upon  the 
assertion  that  the  insurer's  general 
account  assets  are  plan  assets,  regardless 
of  whether  the  violation  relates  to  a 
Transition  Policy.  Thus,  for  example,  a 
Transition  Policy  may  give  rise  to 
fiduciary  status  on  tfaie  part  of  the 
insurer  based  upon  the  insurer's 


discretionary  authority  over  the 
administration  or  management  of  the 
plan,  rather  than  its  authority  over  the 
management  of  general  account  assets. 
See  section  3(21)  of  the  Act.  Nothing  in 
ERISA  or  this  regulation  would 

eteclttde  a  finding  that  an  insurer  is 
able  imder  ERISA  for  breaches  of  its 
fiduciary  responsibility  in  coimectton 
with  plan  management  m 
administration  prior  to  the  effective 
dates  of  the  regulation.  Similarly, 
neither  ERISA  nor  the  regulation 
precludes  a  finding  that  an  insuiar  is  a 
fiduciary  by  reason  of  its  discretionary 
authority  or  control  over  plan  assets 
other  than  the  insurer's  general  account 
assets.  If  the  insurer  breaches  its 
fiduciary  responsibility  with  respect  to 
plan  assets,  it  may  be  liable  under 
ERISA  regardless  of  whether  the  insurer 
hes  issued  a  Ttansitiim  Policy  to  a  plan 
or  idtimately  placed  the  plan's  assets  in 
its  general  accoimt 

Paragr^>h  (iX4)  of  the  proposed 
regulation.provides  that  if  an  iiuurer 
feils  to  meet  the  lequiiements  of 
paragr^hs  (b)  through  (f)  of  the 
regulation  with  respect  to  a  specific 
plan  policyholder  the  result  of  such 
failure  woidd  be  that  the  general 
account  would  be  subject  to  ERISA's 
fiduciary  responsibility  provisions  mth 
respect  to  the  specific  plan  for  that 
period  of  time  during  whicdb  the 
requirement  of  the  regulation  was  not 
met  Once  back  in  compliance  with  the 
r^ulation,  the  insurer  would  no  longw 
be  subject  to  ERISA  or  have  potential 
liability  for  subsequent  periods  of  time 
when  the  requiranents  of  the  regulation 
are  met  In  addition,  the  regulation 
makes  clear  that  the  underljring  assets  of 
the  general  account  would  not 
constitute  plan  assets  for  other 
Transition  Policies  to  the  extent  that  the 
insurer  was  in  compliance  with  the 
requirements  of  the  regulation. 

9.  Effective  Dete 


Proposed  paragraph  (jKD  states  the 
general  rule  that  the  regulation  is 
effective  18  months  after  its  publication 
in  the  Federal  Ragistar. 

Paragraph  (jK2),  (3)  and  (4)  of  the 
proposed  regulation  provide  earlier 
effective  dates  for  paragraph  (b)  relating 
to  independent  fiduciary  approval, 
paragraphs  (c)  and  (d)  rdating  to 
disclosures,  and  paragraph  (f)  relating  to 
insurer  initiated  amendments. 

Paragraph  (jK2)  of  the  proposed 
regulation  states  that  if  a  Transition 
Policy  is  issued  before  the  date  which 
is  90  days  after  the  date  of  publication 
of  the  final  regulation,  the  disclosure 
provisions  in  paragraphs  (c)  and  (d) 
shall  take  effect  90  days  after  the 
publication  of  the  final  regulation. 
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Ptnsnph  (j)(3)  of  the  propoMd 
reguUtioD  provides  that  pangnphs  (c) 
and  (d)  ai«  efiiBctive  90  days  altar  the 
date  of  publication  of  the  laoulatlon  for 
a  Transition  Policy  issued  mm  such 
date.  In  this  regard,  the  Department 
believes  that  the  earlier  eCbctiva  datss 
are  consistent  with  tection  401(cM3HB) 
of  the  Act.  as  added  by  Pub.  L.  1(H-18B. 
which  states  that  the  disclosurea 
required  by  the  regulation  tie  piovlded 
after  the  date  that  the  reguletkHia  ate 
issued  in  final  form. 

Proposed  paragraph  (tNO  provides 
that  the  eftsctive  date  for  paragraphs  (b) 
and  (f)  of  the  proposed  regulation  is  the 
data  of  publication  of  the  final 
regulation  in  the  Federal  Segieler.  In 
addition,  this  paragraph  providea 
special  rules  for  insurer-initiated 
amendments  which  become  effactlve 
during  the  period  between  the  datea  of 
publication  of  the  proposed  and  final 
regulations.  For  example,  assume  that 
an  insurer  makes  sn  insurer- initiated 
amendment  to  a  Transition  Policv  alter 
publication  of  the  propoaed  regulations 
in  the  Federal  Register  but  prior  to  the 
tffyaiM^  of  the  final  regulations.  If 
adopted  as  proposed,  the  insurer  would 
have  30  days  to  notify  the  plan  of  the 
amendment.  The  notice  must  contain  a 
complete  description  of  the  amendment 
and  must  inform  the  plan  of  its  right  to 
terminate  the  contract  and  withdraw  all 
unallocated  funds.  If  the  plaaalacti  to 
receive  a  lump  sum  payment.  dM 
insurer  must  calcidate  such  amount 
using  the  more  favorable  (to  the  plan)  of 
the  market  value  adjustments 
determined  as  of:  (1)  The  effective  date 
of  the  amendment:  or  (2)  the  date  upon 
which  the  insurer  received  written 
notice  from  the  plan  requesting  s  lump 
sum  payment.  Specifically,  the  insurer 
must  provide  notice  of  the  amendment 
to  the  plan  within  30  days  of 
publication  of  the  final  regulation.  The 
notice  must  contain,  among  other 
things,  a  complete  description  of  the 
amendment  and  must  inform  the  plan  of 
its  right  to  terminate  or  discontinue  the 
policy  and  withdraw  all  unallocated 
ninds  in  aooordance  with  the 
requiraoMOts  of  paragraph  (e)  and  this 
pan^raph.  If  the  policyholder  elects  to 
receive  a  Iiunp  sum  payment  on 
lamiination  or  discontinuance  of  the 
policy,  the  insurer  must  use  the  more 
Mvorable  (to  the  plan)  of  the  market 
vahia  adfustments  determined  on  either 
the  effective  date  of  the  amendment  or 
determined  upon  receipt  of  the  written 
request  from  the  plan. 

Section  401(cX5XB)(i)  of  the  Act.  as 
added  by  Pub.  L.  104-188.  provides  an 
exception  to  the  general  18- month 
effective  date  for  regulations  intended  to 
prevent  the  avoidance  of  the  regulations 


set  forth  herein.  The  Department  is 
proposing  an  earlier  effective  date  for 
the  provisions  relating  to  the 
independent  fiduciary  approval, 
disclosures  and  insurw-initiated 
amendments.  The  Department  believes 
that  the  eerlier  efihctive  dates  protect 
the  interests  and  righU  of  a  plan  and  its 
participants  and  beneficiaries  by 
p»4nim»»ing  Um  potential  for  insurer*  to 
change  their  conduct  in  ways  which  are 
disadvantageous  to  plan  policyholders 
without  compUmaa  with  the  terms  and 
)f  die  rev 


of  tBe  regulation.  The 

It  notes  that  compliance  wdth 

the  specific  requirements  of  the 
regtdation  must  occur  as  of  the  date  that 
such  requirement  becomes  effective. 
Failure  to  comply  with  any  of  the 
lequiremenU  listed  in  paragraohs  (b) 
through  (f)  of  this  regulation  after  the 
effisctive  date  of  such  paragraphs  will 
residt  in  the  general  account  of  the 
iiuurer  holding  plan  assets  as  provided 
in  peragraph  (i)(4). 

Ksacunva 


AnalysiaU 
Order  12aM 

Under  Executive  Order  12866  (58  PR 
5173S.  Oct  4, 1993),  the  Departn^ent 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  deHoea  a 
"significant  regulatory  acdOB**  aa  M 
action  that  is  likely  to  reeult  in.  among 
other  things,  a  rule  raising  novel  policy 
issues  arising  out  of  the  President's 
priorities.  Pursuant  to  the  terms  of  the 
Executive  Order,  the  Department  has 
determined  thet  this  regidetory  ection  is 
a  "significant  regulatory  action"  as  that 
term  is  used  in  Executive  Order  12866 
because  the  action  would  raise  novel 
policy  issues  arising  out  of  the 
Pieaident's  priorities.  Thus,  the 
Department  believes  this  notice  is 
-significant."  and  subject  to  OMB 
review  on  that  basis. 

The  Office  of  Maiaagement  and  Budget 
has  determined  that  this  regulatory 
action  is  economically  significant 
because  it  may  adversely  aflect  in  • 
material  way  a  sector  of  the  economy. 
The  Department  therefore  solicits 
additional  information  from  the 
interested  public  regarding  the 
economic  Impect  of  the  proposed 
regulation.  Specifically,  the  Department 
requests  current  data  on  the  number  and 
characteristics  of  potentially  affocted 
insurance  contracts  that  would  provide 
the  besis  for  s  more  extensive  snalysis 
of  the  coeU  and  benefiu  of  the  propoeed 
regulation. 

These  regulations  mitigate  the 
constraints-imposed  by  QUSA  on  the 


operation  of  insurance  company  general 
acootuits.  The  Department  believes  that 
insurers  are  lilwly  in  neerly  all 
circumstances  to  avail  themselves  of  the 
relief  provided  under  the  proposed 
ragulation.  The  consequences  for  an 
insurer,  of  not  complying  with  the  safe 
harbor  aJEforded  by  the  regulation,  wrould 
subject  the  insurer's  general  account  to 
potential  liability  under  part  4  of  Titie 
I  of  ERISA.  Because  the  statute  simply 
directs  the  Department  to  issue  a 
regulation  and  specifies  much  of  the 
regulation's  content,  its  costs  and 
benefits  may  be  estimated  simply  by 
analyzing  the  regulation.  The 
Department  is  not  aware  of  any 
published  analysis  of  the  nature  or  level 
of  the  coets  the  statute  will  not  impose. 

The  Department  has  endeavored  to 
control  the  compliance  costs  associated 
%vith  the  regulation  by  providing  model 
language,  t^  requiring  disclosures  at  the 
outoet  of  the  contract  or  no  more  than 
annually,  and  by  allowing  disclosure 
materiau  to  be  besed  on  meterials 
prepared  for  other  reasons.  The 
Department's  analysis  of  the  impect  of 
the  resulation  has  concluded  that  it  will 
provide  greeter  protections  for  130,000 
pension  plans  holding  contracts  with 
110  insurers.  The  net  cost  of  these 
protections  is  estimated  to  be  no  mora 
than  $2  to  $5  million  per  year.  This 
estimate  of  the  potential  impact  of  the 
propoeed  regulation  is  baaed  on  the 
Department's  estimates  of  assets  held  in 
life  insurers'  general  accounts  and  the 
proportion  of  theee  that  might  be 
deemed  to  be  holding  ERISA  plan 
aaseU.  The  total  of  all  assets  held  by  life 
insurers  in  their  general  accoimts 
amounts  to  approximately  SI. 7  trillion. 
Based  on  daU  reported  on  Schedule  A 
available  from  Form  5500  series  reports, 
the  Department  estimates  that  the  assets 
of  contracts  potentially  directiy  afbcted 
by  the  regulation  have  a  current  value 
of  approximately  $40  billion  or  slighUy 
less  tnan  3  percent  of  general  account 
assets.  This  estimate  of  S40  billion 
represents  the  amount  reported  by  plans 
to  be  held  in  contracts  categorized  as 
unallocated  general  account  contracts 
whose  performance  is  linked  with  that 
of  the  general  accounts  in  the  annual 
fiiMtM-ial  reports  filed  by  plans.  As  such 
it  repreeents  an  upper  hound  of  the 
value  of  the  contracts  potentially 
afiiacted  bnr  the  regulation  because  some 
portion  of  theee  contracts  may  in  bet 
already  meet  the  conditions  specified,  in 
the  regulation.  The  Department  solicits 
additional  data  which  would  permit  a 
further  delineation  of  the  afiiected  assets. 

It  is  estimated  that  the  costs  of  this 
reguletion  will  primarily  arise  from  the 
cost  of  compliance  with  its  disclosure 
requirements.  The  benefits  to  plans. 
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participants  and  beneficiaries  arise  from 
the  improved  understanding  of  their 
investment  that  comes  from  the 
disclosure,  and  from  the  limits  on  the 
calculation  of  the  market  value 
adjustment  by  the  insurer  at  the  time  of 
termination  of  the  contract 


The  insurance  contracts  affected  by 
this  regulation  have  a  wide  range  of 
characteristics  that  caimot  in  a 
comprehensive  way  be  precisely 
defined.  They  may  differ  widely,  in 
particular  with  respect  to  the  conditions 
associated  with  their  termination 
provisions.  However,  the  regulation's 
disclosure  and  termination  provisions 
establish  minimnn)  standards,  which 
may  be  more  favorable  to  plans  than 
their  terms  absent  the  regulation.  As  a 
result,  some  plans  that  have  been  unable 
to  terminate,  or  might  not  have 
terminated,  their  contractual 
arrangements  may  now  terminate  those 
arrangements.  The  Department  does  not 
believe,  however,  that  the  regulation 
will  have  a  significant  adverse  financial 
impact  on  other  general  accoimt 
policyholders  or  insurers.  As  the 
American  Council  of  Life  Insurance  has 
noted  in  various  submissions,  the 
relevant  contracts  typically  alieedy 
permit  the  termination  and  withdrawal 
of  plan  assets  in  a  limip  sum  (subject  to 
a  market  value  adjustment)  or  in 
installments  over  a  period  of  years  at 
book  value  with  interest  Although  the 
regulation  protects  plans  by  permitting 
them  to  withdraw  plan  assets  in  a  lump 
sum  without  penalty,  it  also  protects  the 
legitimate  interests  of  Insurers  by 
permitting  them  to  recover  incurred 
costs  and  to  impose  a  market  value 
adjustment  designed  to  "accurately 
reflect  the  effect  on  the  value  of  the 
accumulation  fund  of  its  liquidation  in 
the  prevailing  market  for  fixed  income 
obligations."  Similarly,  the  regulation 
mitigates  any  adverse  economic  impact 
by  permitting  insurers  to  spread  book 
value  withdrawals  over  a  five-year 
period  at  a  reduced  rate  of  interest 
(assuming  the  relevant  contract  does  not 
give  the  plan  more  favorable 
termination  and  withdrawal  rights).  The 
Department  believes  that  these 
provisions  adequately  protect  the 
insurers  from  the  risks  of  "adverse 
selection"  or  disintermediation,  while 
providing  significant  protection  to  plan 
policyholders.  In  many  respects,  the 
regulation  simply  parallels  the  pre- 
existing rule  under  ERISA  that  a 
contract  between  a  plan  and  party  in 
interest  is  impermissible  unless  it 
permits  termination  without  penalty  so 
as  to  "prevent  the  plan  from  becoming 
locked  into  an  arrangement  that  has 


become  disadvantageous."  29  CFR 
2550.408b-2(c). 

A  portion  of  the  estimated  costs  of  the 
regulation  is  attributed  to  the 
termination  of  some  contracts  which, 
absent  the  regulation,  would  have 
remained  in  force.  Some  of  the  costs 
that  the  insurers  may  incur  are  offset 
however,  by  commensurate  benefits  to 
plans.  The  only  net  costs  of  the 
regulation  therefore,  are  the  cost  of 
supplying  the  disclosure  information 
and  transaction  costs  for  plans 
terminati'ng  their  insurance  contracts.  In 
the  view  of  the  Department  these  costs 
must  be  weighed  against  the  benefits 
that  accrue  to  plans  and  the  economy  in 
general  from  the  enhanced  transparency 
of  general  accotmt  products,  and  the 
resulting  increased  ability  plans  will 
have  to  rationally  manage  tiieir 
portfolios  and  allocate  assets  more 
efficientiy.  The  regulation  is  designed  to 
ensure  that  a  plan  fiduciary  will  have 
access  to  all  the  information  necessary 
to  assess  the  potential  and  actual 
performance  of  a  general  account 
contract  both  before  and  after  entering 
into  the  initial  agreement  with  the 
insurer.  The  regulation's  termination 
and  withdrawcd  provisions  additionally 
ensure  that  the  plan  fiduciary  can  act  on 
the  information  disclosed  by 
withdrawing  the  plan's  assets  in  favor  of 
other  investment  vehicles  or 
expenditures  if  it  is  prudent  or 
economically  advantageous  to  do  so. 
The  net  result  is  to  safeguard  plans' 
ability  to  allocate  their  resources  in  the 
most  economically  rational  maimer 
possible. 

The  analysis  of  the  impact  of  the 
regulation  does  not  attribute  any  cost  to 
the  possible  effect  of  the  r^ulation  on 
the  management  or  composition  of 
insurers'  general  account  portfolios. 
This  is  because  the  total  value  of  the 
contracts  potentially  affected  represent 
less  than  3  percent  of  general  account 
assets.  According  to  data  published  by 
the  American  Council  of  Life  Insurance, 
general  account  reserves  are  primarily 
invested  in  fixed  income  securities  of 
relatively  short  maturities.  The 
maximum  liquidity  requirement 
imposed  by  the  regulation  in  the  highly 
uidikely  event  that  all  of  the  affected 
plans  chose  to  terminate  the  contracts 
would  be  less  than  6-tenths  percent  of 
the  general  accounts  (this  reflects  the 
distribution  of  3  percent  of  general 
assets  over  5  years).  This  should  be 
readily  available  firom  the  cash  flow 
derived  from  the  current  distribution  of 
investments.  The  Department  therefore 
has  not  assigned  any  cost  of  the 
regulation  to  other  general  accoiuit 
policyholders. 


The  insurance  industry  has  not 
provided  the  Department  with  any 
information  reguding  the  magnitude  of 
their  costs.  Accordingly,  the  Department 
solicits  additional  information  from  the 
interested  public  regarding  the 
economic  analysis  in  the  pro[>osed 
regulation.  Specifically,  the  Department 
requests  comments  and  supporting  data 
on  the  costs  and  benefits  of  the 
proposed  regulation,  as  well  as 
information  on  whether  more  frequent 
contract  terminations  which  may  result 
from  enhanced  opportimities  provided 
by  the  proposed  r^^ulation  will  result  in 
an  increase  in  brokerage,  appraisal  and/ 
or  other  transactions  costs. 


Regniatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  eech  Fedwal  agency  to  pofcnm 
an  Initial  Regulatory  Flexibility 
Analysis  for  all  rules  that  are  likely  to 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
organizations,  and  governmental 
jurisdictions.  The  Pension  and  Welfere 
Benefits  Administration  has  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  summary  for 
the  basis  of  that  conclusion  follows: 

(1)  PWBA  is  promulgating  this 
regulation  because  it  is  required  to  do  so 
under  section  1460  of  the  Small 
Business  job  Protection  Act  of  1996 
(Pub.  L.  184-188). 

(2)  The  objective  of  the  proposed 
regulation  is  to  provide  guidance  on  the 
application  of  ERISA  to  policies  held  in 
insurance  company  general  accounts. 
The  legal  basis  for  the  proposed 
regulation  is  found  in  new  ERISA 
section  401(c);  an  extensive  list  of 
authorities  may  be  found  in  the 
Statutory  Authority  section,  below. 

(3)  The  direct  cost  of  compliance  will 
be  bom  by  insurance  compaiues;  the 
Department  estimates  that  no  "small" 
insurance  companies  (as  defined  by  the 
Small  Business  Administration  at  61  FR 
3280.  Jan  31, 1996)  offer  tba  type  of 
policies  regulated  here.  No  small 
governmental  jurisdictions  will  be 
affected.  It  is  estimated  that  121,000 
small  employee  benefit  plans  (those 
with  fewer  than  100  participants) 
purchase  the  regulated  policies,  and 
will  therefore  receive  the  benefit  of  the 
enhanced  disclosure  provided  by  the 
regulation.  Some  of  the  costs  of 
disclosure  may  be  passed  on  to  the 
plans  by  the  insurers. 

(4)  No  federal  reporting  is  required 
imder  the  proposed  rule.  It  is 
anticipated  that  the  majority  of  the 
disclosure  requirements  may  be  handled 
by  clerical  staJEf;  however,  there  will  be 
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•  need  for  profsMional  tttff 
invohrement. 

[5\  No  federal  rules  have  bean 
identified  that  duplicate,  overlap  or 
conflict  with  the  propoaed  nile.  To  the 
extent  poaaible,  the  overlap  in 
diadoauiea  between  this  rule  and  state 
and  SEC  reporting  raquirements  have 
bean  designed  to  allow  the  same 
materials  to  meet  both  requirements 
while  providing  the  necessary 
protections  for  employee  benefit  plans. 

(6)  No  significant  alternatives  which 
would  minimize  the  impact  on  small 
entities  have  been  identified.  It  would 
be  inappropriate  to  create  an  alternative 
with  lower  compliance  criteria,  or  an 
exemption  under  the  propoaed 
legulation.  for  small  plans  because  those 
are  the  entities  that  have  the  greateat 
need  for  the  disclosures  and  other 
protections  offoied  by  the  regulation. 

Paperwork  RadnctioB  Act 

The  proposed  regulation  contains 
information  collecticxis  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
The  title,  summary,  description  of  need, 
lespondenu  description,  and  eatimatad 
reporting  and  recordkeeping  burden  are 
shown  below. 

TilJe:  Disclosure  Regarding  Plan 
Aaaats  in  Insurance  Company  General 

Accounts. 

Sununary/Dmcription  of  Need: 
Section  1460  of  the  Small  Business  fob 
Protection  Act  of  1996  (Pub.  L.  104-186) 
amended  ERISA  by  adding  luiw  Section 
401(c).  which  reqviires  that  certain  steps 
be  taken  by  insurance  companies  which 
offer  and  itmintatn  policies  for  private 
sector  employee  benefit  plans  where  the 
MHta  are  held  in  the  insurer's  general 
■ocount  Pursuant  to  the  authority  given 
to  the  Secretary  under  the  sUtute.  the 
regulatfon  requires  certain  disdoauiw 
be  provided  at  the  outset  of  the  ooetiact 
and  annually,  and  other  disclosurea  be 
provided  upon  request 

ReMpondents  Degcription:  Individuals 
or  households:  Business  or  other  for- 
profit  Institotiona:  Not-for-profit 
institutions. 

Estimated  Reporting  and 
Recordkeeping  Burden:  Based  upon 
Form  5500  filing  data,  an  estimated 
134.000  plans,  primarily  pension  plans, 
have  invested  in  138.000  policies 
offered  by  approximately  110  insurance 
companiea.  Because  iiHurers  must 
already  assemble  nuich  of  the 
information  to  be  disdoeed  for  purposes 
of  state  disclosure  requirements  and 
their  own  administration  of  the 
contracts,  the  Department  does  not 
believe  the  additional  disclosure 
obli^tions  impoaed  by  the  regul^ion 


will  be  unduly  burdensome.  The 
additional  costs  can  be  divided  into 
start-up  expenses  incurred  immediately 
after  the  regulation  takes  effect,  and  a 
yearly  expense  thereafter.  Initially 
Insurers  will  be  required  to  modify 
disclosure  forms  and  computer 
programs  to  comply  with  the  new 
obligations  imposed  by  the  regulation. 
In  total,  the  Department  estimates  that 
this  initial  expense  will  cost  im>  more 
than  $2  to  $5  noillion.  Thereafter,  the 
Department  estimates  that  insurers  will 
generally  inc\ir  disclosure  and 
reproduction  expenses  of  between  $100 
and  $200  for  each  contract  to  which  the 
regulation  appliea. 

The  Departmoit  of  Labor  has 
submitted  a  copy  of  the  proposed 
information  collection  to  the  Office  of 
Management  and  Budget  in  accordance 
with  44  U.S.C.  §  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995  for  its 
review  of  its  information  collections. 
Intataatad  parsons  are  invited  to  submit 
comments  regarding  this  propoaed  new 
collection  of  information. 

The  Department  of  Labor  is 
particularly  interested  in  comments 

which: 

•  Evaluate  whether  the  propoaed 

collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functioiu  of  the  agency,  including 
whether  the  Informatton  will  have 
practical  utility: 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propoaed  collecrtion  of  information, 
including  the  validity  of  the 
methodmogy  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 

collected:  and 

•  Minimize  the  burden  of  the 

collection  of  information  on  thoae  who 
are  to  respond,  including  through  the 
UM  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  tedmology, 
e.g..  pannittittg  electronic  submission  of 
responses. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Aihirs  (OIRA).  Office  of  Management 
and  Budget  (OMB),  Room  10235.  New 
Executive  Office  Building.  Washington. 
DC.  20503;  Attention:  Deak  Officer  for 
the  Pension  and  Welfare  Benefits 
Administration.  OMB  requesU  that 
ooBaanU  be  received  within  30  days  of 
publication  of  the  Notice  of  Propoaed 
Rulemaking. 

Statutory  Anttority 

Tba  propoaed  regulation  set  forth 
herein  is  issued  p\irsuant  to  the 
authority  contained  in  sections  401(c) 


and  505  of  ERISA  (Pub.  L.  93-406.  Pub. 
L.  104-188.  88  SUL  894;  29  U.S.C. 
1101(t).  29  U.S.C  1135)  and  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17,  1978),  effective 
December  31. 1978  (44  FR  1065.  January 
3. 1979),  3  CFR  1978  Comp.  332,  and 
under  Secretary  of  Labor's  Order  No.  1- 
87.  52  FR  13139  (April  21, 1987). 

Liat  of  Sob^act*  iB  »  ^^"^  '*^  *^^ 

Employee  benefit  plans,  Employee 
Retirement  Income  Security  Act. 
Employee  stock  ownership  plans. 
Exemptions,  Fiduciaries,  Insurance 
Companies.  Investments.  Investment 
foreign.  Party  in  interest.  Pensions, 
Pension  and  Welfare  Benefit  Programs 
Office.  Prohibited  transactions,  Real 
estate.  Securities.  Surety  bonds.  Trusts 
and  trustees. 

For  the  reasoru  discussed  in  the 
preamble,  it  is  proposed  to  amend  29 
CFR  part  2550  as  foUowK 


PART  2S6(MAMENOEO] 

1.  The  authority  for  Part  2550  is 
revised  to  read  as  followrs: 

lalbsiHj  29  U.S.C  1135.  Section 
2590.401b-l  slao  issued  undar  sec  102. 
RMf^nisation  Plan  No-  4  of  197S,  43  FR 
47713.  3  CFR,  1«78  Comp..  p.  332.  Swrtion 
2550.401C-1  also  issued  undar  29  U.S.C 
1101.  Section  255a404c-l  alto  issued  under 
29  VS.C.  1104.  Ssctioo  2S5a407c-3  also 
iaaued  under  29  U.S.C  1107.  Section 
2550.408b-l  also  issued  imdsr  mc.  102, 
Reoigsnizstk>n  Plan  No.  4  of  1978, 43  FR 
47713,  3  CFR.  1978  Comp.,  p.  332.  and  29 
UAQ  1108(bKl).  Section  2550.412-1  also 
iMued  ondar  29  U.S.C  1112.  Ssoetaiy  of 
Labor's  Order  No.  1-87  (52  FR  13139). 

2.  New  section  2550.401C-1  is  added 
to  read  aa  foUowK 

jgBtnOio-l    DannMoiieC'plan 


(a)  in  gBimral.  (1)  This  section 
deecribes.  in  the  case  where  an  insurer 
issues  one  or  more  polidee  to  or  for  the 
benefit  of  an  employee  benefit  plan  (and 
such  policies  are  supported  by  assets  of 
an  insurance  company's  general 
account),  which  assets  held  by  the 
insurer  (other  than  plan  assets  held  in 
its  separate  accounts)  coiutitute  plan 
assets  for  pioposes  of  Subtitle  A.  and 
Parts  1  and  4  of  Subtitle  B.  of  Title  I  of 
the  Empfoyee  Retirement  Iiuxmie 
Security  Act  of  1974  (ERISA  or  the  Act) 
and  section  4975  of  the  Internal 
Revenue  Code  (the  Code),  and  provides 
guidance  with  respect  to  the  application 
of  Title  I  of  the  Act  and  section  4975  of 
the  Code  to  the  general  account  assets 
of  insurers. 

(2)  Generally,  when  a  plan  acquires  a 
policy  issued  by  an  tautaer  on  or  before 
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December  31. 1998  (Transition  Policy), 
whichjs  supported  by  assets  of  the 
insurer's  general  account,  the  plan's 
assets  include  the  policy,  but  do  not 
include  any  of  the  underlying  assets  of 
the  insurer's  general  accoimt  if  the 
insurer  satisfies  the  requirements  of 
paragraphs  (b)  through  (f)  of  this 
section. 

(b)  Approval  by  fiduciary  independent 
of  the  issuer. — (1)  In  general.  An 
independent  plan  fiduciary  who  has  the 
authority  to  manage  and  control  the 
assets  of  the  plan  must  expressly 
authorize  the  acquisition  or  purchase  of 
the  Transition  Policy.  For  purposes  of 
this  subparagraph,  a  fiduciary  is  not 
independent  if  the  fiduciary  is  an 
affiliate  of  the  insurer  issuing  the  policy. 

(2)  Notwithstanding  paragraph  (b)(1) 
of  this  section,  the  authorization  by  an 
independent  plan  fiduciary  is  not 
required  i£ 

(i)  The  insurer  is  the  employer    ' 
maintaining  the  plan,  or  a  party  in 
interest  which  is  wholly  owned  by  the 
employn'  main^ninipg  the  plan;  and 

(li)  'The  requirements  of  section 
408(b)(5)  of  the  Act  are  met 

(c)  Duty  of  Disclosure.— {!)  In  general. 
An  insurer  shall  furnish  the  follovring 
information  to  a  plan  fiduciary  acting  on 
behalf  of  a  plan  to  which  a  Transition 
Policy  has  been  issued.  Paragraph  (c)(2) 
of  this  section  describes  the  style  and 
format  of  such  disclosiue.  Paragraph 
(c)(3)  of  this  section  describes  the 
content  of  the  initial  disclosure. 
Paragraph  (c)(4)  of  this  section  describes 
the  information  that  must  be  disclosed 
by  the  insurer  at  least  once  per  year  for 
as  long  as  the 

Transition  Policy  remains 
outstanding. 

(2)  Style  and  format.  The  disclosure 
required  by  this  paragraph  shoiild  be 
clear  and  concise  and  written  in  a 
maimer  calculated  to  be  understood  by 
a  plan  fiduciary,  without  relinquishing 
any  of  the  substantive  detail  required  by 
paragraphs  (c)(3)  and  (c)(4)  of  this 
section.  The  information  does  not  have 
to  be  organized  in  any  particular  order 
but  should  be  presented  in  a  manner 
which  makes  it  easy  to  understand  the 
operation  of  the  policy.  To  the  extent 
paragraphs  (c)(3)  and  (c)(4)  of  this 
section  require  the  disclosure  of  the 
insurer's  methods  or  methodologies  for 
determining  various  values  or  amounts 
relevant  to  the  plan's  policy,  the 
disclosure  must  be  made  in  sufficient 
detail  and  with  such  clarity  that  the 
plan  fiduciary,  with  relevant  date  fivm 
the  insurer  and  appropriate  professional 
assistance,  can  determine  the  values  or 
amounts  applicable  to  the  plan's  policy. 
The  insurer  must  disclose  any  data 
necessary  for  application  of  the  methods 


or  methodologies  without  unreasonable 
delay  upon  the  request  of  the  plan 
fiduciary. 

(3)  Initial  Disclosure.  Prior  to 
obtaining  a  binding  commitment  firom  a 
plan  to  acquire  a  Transition  Policy,  the 
insurer  must  provide  to  the  plan,  either 
as  part  of  the  policy,  or  as  a  separate 
written  document  which  accompanies 
the  policy,  the  disclosure  information 
set  forth  in  paragraph  (c)(3)(i)  through 
(iv)  of  this  section.  In  the  case  of  a 
Transition  Policy  that  has  been  issued 
before  the  date  which  is  90  days'after 
the  date  of  publication  of  the  final 
regulation,  the  insurer  must  provide  the 
disclosure  information  no  later  than  90 
days  after  publication.  The  disclosure 
must  include  all  of  the  following 
information  which  is  applied^  to  the 
Transition  Policy: 

(i)  A  description  of  the  method  by 
which  any  income  and  expenses  of  the 
insurer's  general  account  are  allocated 
to  the  policy  during  the  term  of  the 
policy  and  upon  its  termination, 
including: 

(A)  A  statement  of  the  method  used 
by  the  insurer  to  determine  the  fises, 
charges,  expenses  or  other  amounts  that 
are  or  may  be  assessed  against  the 
policyholder  or  deducted  by  the  insurer 
from  any  acciunulation  fund  under  the 
policy,  including  the  extent  and 
frequency  with  which  such  fises, 
charges,  expenses  or  other  amounts  may 
be  modified  by  the  Insurance  company; 

(B)  A  stetement  of  the  method  by 
which  the  insiuer  determines  the  return 
to  be  credited  to  any  accumulation  fund 
under  the  policy,  including  a  stetement 
of  the  method  used  to  allocate  income 
and  expenses  to  lines  of  business, 
business  segmente,  and  policies  within 
such  lines  of  business  and  business 
segments,  and  a  description  of  how  any 
withdrawals,  transfsra,  or  payments  will 
affect  the  amount  of  the  return  credited; 

(C)  A  description  of  the  rights  which 
the  policyholder  or  plan  participant  has 
to  withdraw  or  transfBr  all  or  a  portion 
of  any  fund  under  the  policy,  or  to 
apply  the  amount  of  a  withdrawal  to  the 
purchase  of  or  payment  of  benefits,  and 
the  terms  on  which  such  withdravrals  or 
other  use  of  funds  may  .be  made, 
including  a  description  of  any  expense 
charges,  fees,  experience  rating  charges 
or  credits,  market  value  adjustments,  or 
any  other  charges  or  adjustments,  both 
positive  and  negative;' 

(D)  A  stetement  of  the  method  used  to 
calculate  the  charges,  fees,  credits  or 
market  value  adjustments  described  in 
paragraph  (i)(C)  of  this  section,  and. 
upon  the  request  of  a  plan  fiduciary,  the 
information  necessary  to  iadependentiy 
calculate  the  exact  dollar  amoiuits  of  the 
charges,  fees  or  adjustments.  The  initial 


disclosure  provided  to  the  plan  must  set 
forth  and  describe  each  of  the 
provisions  and  elements  of  the  formula 
for  making  the  market  value  adjustment 
in  sufficient  detail  and  with  such  clarity 
that  the  plan  fiduciary,  with  relevant 
date  from  the  insurer  and  with 
professional  assistance,  if  necessary,  can 
replicate  any  adjustment  proposed  by 
the  insurer.  If  the  formula  is  based  on 
interest  rate  guarantees  applicable  to 
new  contracte  of  the  same  class  or 
classes,  and  the  duration  of  the  assets 
tmderlying  the  accimiulation  fund,  the 
contract  must  describe  the  process  by 
which  those  components  are  ascertained 
or  obtained.  If  the  formula  is  based  on 
an  interest  rate  implicit  in  an  index  of 
publicly  traded  obligations,  the  idmtity 
of  the  index,  the  manner  in  which  it  is 
used,  and  identification  of  the  source  or 
publication  where  any  date  used  in  the 
formula  can  be  found,  must  be 
disclosed: 

(ii)  A  stetement  describing  the 
expense,  income  and  benefit  guarantees 
under  the  policy,  including  a 
description  of  tne  length  of  such 
guarantees,  and  of  the  insurer's  right,  if 
any.  to  modify  or  elimiimte  such 
guarantees:  and 

(iii)  A  description  of  the  rights  of  the 
parties  to  make  or  discontinue 
contributions  under  the  policy,  and  of 
any  restrictions  (such  as  timing, 
minimum  or  TnaYimnm  amounts,  and 
penalties  and  grace  periods  for  late 
payments)  on  the  making  of 
contributions  under  the  policy,  and  the 
consequences  of  the  discontinuance  of 
contributions  under  the  policy. 

(iv)  A  stetement  of  how  any 
policyholder  or  participant-initiated 
withdrawals  are  to  be  made:  first-in, 
first-out  (FIFO)  basis,  last-in,  first-out 
(LIFO)  basis,  pro  rate  or  another  basis. 

(4)  Annual  disclosure.  At  least 
aimually  and  not  later  than  90  days 
following  the  period  to  which  it  relates, 
an  insiirer  shall  provide  the  following 
information  to  each  plan  to  which  a 
Transition  Policy  has  been  issued: 

(1)  The  balance  of  any  accumulation 
fund  on  the  first  day  and  last  day  of  the 
period  covered  by  the  Annual  report; 

(ii)  Any  deposits  made  to  the 
accimiulation  fund  during  such  aimual 
period: 

(iii)  An  itemized  stetement  of  all 
income  attributed  to  the  policy  or  added 
to  the  accumulation  fund  during  the 
period,  and  a  description  of  the  method 
used  by  the  insurer  to  determine  the 
precise  amount  of  income; 

(iv)  The  actual  rate  of  return  credited 
to  the  accimiulation  fund  under  the 
policy  during  such  period,  steting 
whether  the  rate  of  return  was 
calculated  before  or  after  deduction  of 


66918  Ffldaral  Ragteter  /  Vol.  62.  No.  245  /  Monday.  December  22.  19B7  /  Proposed  Rules 


•xpenses  charged  to  the  accumulation 
toad; 

(v)  Any  other  additions  to  tha 
accumulation  fund  during  such  period: 

(vi)  An  itemised  statement  of  all  fan, 
chargaa.  axpenaea  or  other  amounts 
umimnrt  against  the  policy  or  deducted 
from  the  accumulation  fund  during  the 
reporting  year,  and  a  description  of  the 
method  used  by  the  insurer  to 
determine  the  precise  amount  of  the 
fees,  charges  and  other  expenses; 

(vii)  An  itemized  statement  of  all 
benefits  paid,  including  annuity 
purchases,  (o  participants  and 
beneficiaries  ht)m  the  accumulation 
fund; 

(viii)  The  dates  on  which  the 
additions  or  subtractions  were  credited 
to.  or  deleted  from,  the  accumulation 
fund  during  such  period; 

(ix)  A  description,  if  applicable,  of  all 
transactions  with  affiliates  which 
exceed  1  percent  of  group  annuity 
reserves  of  the  general  account  for  the 
prior  reporting  year. 

(x)  A  statement  describing  any 
expense,  income  and  benefit  guarantees 
unider  the  policy,  including  a 
description  of  the  length  of  such 
guarantees,  and  of  the  insurer's  right,  if 
any.  to  modify  or  eliminate  such 
guarantees; 

(xi)  The  amount  tliat  would  be 
payable  in  a  lump  sum  at  the  end  of 
such  period  pursuant  to  the  request  of 
a  policyholder  for  payment  or  transftsr  of 
amounts  in  the  accumulation  fund 
under  the  policy  after  the  insurer 
deducts  any  applicable  charges  and 
makes  any  appropriate  market  value 
adjustments,  upward  or  downward, 
under  the  terms  of  the  policy;  and 

(xii)  An  explanation  that  tne  insurer 
promptly  will  make  available  upon 
request  of  a  plan,  copies  of  the  following 
publicly-available  financial  data  or 
other  publicly  available  reports  relating 
to  the  financial  condition  of  the  insurer 

(A)  National  Association  of  Insurance 
Commissioners  (NAIC)  Statutory 
Annual  Statement,  with  Exhibits. 
General  Interrogatories,  and  Schedule  D. 
Part  lA.  Sees  1  and  2  and  Schedule  S- 
PartSE; 

(B)  Rating  agency  reports  on  the 
financial  strength  and  claims-paying 
ability  of  the  insurer, 

(C)  Risk  adjusted  capital  ratio,  with  a 
brief  description  of  its  derivation  and 
significance,  referring  to  the  risk 
characteristics  of  both  the  assets  and  the 
liabilities  of  the  insurer. 

(D)  Actuarial  opinion  (with 
supporting  documents)  of  the  insurer's 
Appointed  Actuary  certifying  the 
adequacy  of  the  insurer's  reserves  as 
required  by  New  York  State  Insurance 
Department  Regulation  126  and 


comparable  regulations  of  other  states; 
and 

(E)  The  insurer's  most  recent  SEC 
Form  lOK  and  Form  lOQ  (stock 
companies  only). 

(d)  Alternative  separate  account 
arrangements. — (1)  In  general.  An 
insurer  must  provide  the  plan  fiduciary 
with  the  fbllo^ng  additional 
information  at  the  same  time  as  the 
disclosure  required  under  paragraph  (c) 
of  this  section: 

(i)  A  statement  explaining  the  extent 
to  which  alternative  contract 
arrangements  supported  by  assets  of 
separate  accounts  of  insurers  are 
available  to  plans; 

(ii)  A  statement  as  to  whether  there  is 
a  right  under  the  policy  to  transfer  funds 
to  a  separate  account  and  the  terms 
governing  any  such  right:  and 

(iii)  A  statement  explaining  the  extent 
to  which  general  account  contracts  and 
separate  account  contracts  of  the  insurer 
may  pose  differing  risks  to  the  plan. 

(2)  An  insurer  will  be  deemed  to 
comply  with  the  requirements  of 
paragraph  (d)(l)(iii)  of  tiiis  section  if  the 
disclosure  provided  to  the  plan  includes 
the  following  statement: 

a.  Contractual  arrangements  tuppoitsd  by 
asMti  of  Mparate  accounts  may  poae 
differing  riiks'o  plan*  from  contractual 
anangmnenU  ■upported  by  asset*  of  general 
accounts.  Under  a  general  account  contract, 
the  plan'*  contributions  or  premium*  are 
plaosd  in  the  insurer'*  general  account  and 
commingled  with  the  insurer'*  corporate 
fiind*  and  assets  (excluding  separate 
accounts  and  *peciai  deposit  funds).  The 
insurance  compeny  combines  in  its  general 
account  piemiums  received  from  all  its  line* 
of  business.  These  premiums  are  pooled  and 
invested  by  Ihm  insurer.  General  account 
asaoti  in  the  aggregate  support  the  insurer's 
obligations  under  all  of  its  insurance 
contracts,  including  (but  not  limited  to)  its 
individual  and  group  life,  health,  disability, 
and  annuity  contracts.  Experience  rated 

I  account  policies  may  shara  in  the 
of  tbm  general  account  through 

I  credits,  dividends,  or  rats 
adtustmenU.  but  asseU  in  tlie  general  account 
are  not  segregated  for  the  exclusive  benefit  of 
any  partioilar  policy  or  obligation.  General 
account  assets  an  a^  available  to  the 
insurer  for  the  conduct  of  its  routine  business 
activities,  such  as  tlia  pa3rnMmt  of  salaries, 
rent,  other  ordinary  business  aspenses  and 
dividends. 

b.  An  insurance  compeny  separate  account 
is  a  segregated  fund  which  is  not 
commingled  with  the  insurar's  general  assets. 
Depending  on  tlie  particular  terms  of  the 
separate  account  contract,  incnna.  expenses, 
gains  arid  loaaes  associated  with  the  asasls 
allocated  to  a  separate  account  may  be 
credited  to  or  charged  against  the  separate 
account  without  ngaid  to  other  income, 
•acpaaaas.  gaiiB.  or  losses  of  the  insurance 
OTWi|nny.  and  the  investment  results  passed 
through  directly  to  tlw  poUcyholder*.  While 


most,  if  not  all.  general  account  investments 
are  maintained  at  book  value,  separate 
account  investments  are  normally 
maintained  at  market  value,  which  can 
fluctuate  according  to  marlcet  conditions.  In 
lai;ge  measure,  the  risks  associated  with  a 
separate  account  contract  depend  on  the 
particular  assets  in  the  separate  account 

c.  The  plan's  legal  rights  vary  under 
general  and  separate  account  contracts.  In 
general,  an  insurer  is  subject  to  ERISA's 
fiduciary  responsibility  provisions  with 
respect  to  the  assets  of  a  separate  account 
(other  than  a  separate  account  registered 
under  the  Investment  Company  Act  of  1940) 
to  the  extent  that  the  investment  performance 
of  such  assets  is  passed  directly  through  to 
the  plan  poUcyhoIdera.  ERISA  requires 
insurer*,  in  administering  separate  account 
assets,  to  act  solely  in  the  interest  of  the 
plan's  participants  and  beneficiaries: 
precludes  self-dealing  and  conflicts  of 
interest:  and  requires  insurers  to  adhere  to  a 
prudent  standard  of  care.  In  contrast,  ERISA 
generally  imposes  less  stringent  standards  in 
the  administration  of  general  account 
contracts  which  were  issued  on  or  before 
December  31. 1998. 

d.  On  the  other  hand,  state  instirance 
regulation  is  typically  more  restrictive  with 
respect  to  general  accounts  than  separate 
accounts.  In  addition,  insurance  company 
general  accotmt  policies  often  include 
various  guarantees  under  which  the  insurer 
tff^mj^  risks  relating  to  the  funding  and 
distribution  of  benefits.  Insurers  do  not 
usually  provide  any  guarantees  with  respect 
to  the  investment  returns  on  assets  held  in 
separate  accounts.  Of  course,  the  extent  of 
any  guarantee*  from  any  general  account  or 
separate  account  contract  will  depend  upon 
the  specific  policy  terms. 

e.  Finally,  separate  accounts  and  general 
accounts  pose  differing  risks  in  tlie  event  of 
the  insurer's  insolvency.  In  the  event  of 
insolvency,  funds  in  the  general  account  are 
available  to  meet  the  claims  of  the  insurer's 
general  creditors,  after  payment  of  amounts 
due  under  certain  priority  claims,  including 
amounts  onred  to  its  policyholders.  Funds 
held  in  a  separate  account  as  reserve*  for  its 
policy  oUigations,  lunvever.  msy  be 
protected  from  the  claims  of  creditors  other 
than  the  policyholders  participating  in  the 
separate  account  Whether  separate  account 
funds  will  he  granted  this  protection  ¥rill 
depend  upon  the  terms  of  the  applicable 
policies  and  the  provisions  of  any  applicable 
laws  in  effect  at  the  time  of  insolvency. 

(a)  Termination  procedures.  Within 
90  days  of  written  notice  by  a 
policyholder  to  an  insurer,  the  insurer 
must  permit  the  policyholder  to  exercise 
the  right  to  terminate  or  discontinue  the 
policy  and  to  receive  without  penalty 
either 

(1)  a  himp  sum  payment  representing 
all  unallocated  amounts  in  the 
accumulation  fund.  For  purposes  of  this 
paragraph  (e).  the  term  penalty  does  not 
include  a  maricet  value  adjustment  (aa 
defined  in  paragraph  (h)(7)  of  this 
section)  or  the  recovery  of  costs  actually 
incurred  which  would  have  been 
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recovered  by  the  insurer  but  for  the 
termination  or  discontinuance  of  the 
policy,  including  any  imliquidated 
acquisition  expenses,  to  the  extent  not 
previously  recovered  by  the  insurer;  or 

(2)  a  book  value  payment  of  all 
unallocated  amounts  in  the 
accumulation  fimd  imder  the  policy  in 
approximately  equal  annual 
installments,  over  a  period  of  no  longer 
than  five  yean,  togedier  with  interest 
computed  at  an  annual  rate  which  is  no 
less  than  thejannual  rate  which  was 
credited  to  thb  accujnulation  fund  under 
the  policy  as  of  the  date  of  the  contract 
termination  or  discontinuance,  mintis  1 
percentage  point. 

(f)  Insurer-initiated  amendments.  In 
the  event  the  insurer  makes  an  insurer- 
initiated  amendment  (as  defined  in 
paragraph  (h)(8)  of  this  section),  the 
Insurer  must  provide  written  notice  to 
the  plan  at  least  sixty  days  prior  to  the 
efCective  date  of  the  insurer-initiated 
amendment.  The  notice  must  contain  a 
complete  description  of  the  amendment 
and  must  inform  the  plan  of  its  right  to 
terminate  or  discontinue  the  policy  and 
withdraw  all  unallocated  fimds  without 
penalty  by  sending  a  written  request 
within  suich  sixty  day  period  to  the 
name  and  address  contained  in  the 
notice.  The  plan  must  be  offered  the 
right  to  receive  a  lump  sum  or 
installment  payment  described  in 
paragraph  (e)(1)  or  (e)(2)  of  this  section. 
An  insurer-initiated  amendment  shall 
not  apply  to  a  contract  if  the  plan 
fiduciary  exercises  its  right  to  terminate 
or  discontinue  the  contract  within  such 
sixty  day  period  and  to  receive  a  lump 
sum  or  installment  payment 

(g)  Prudence.  An  insurer  shall  manage 
those  assets  of  the  insurer  which  are 
assets  of  such  insurer's  general  accoimt 
(irrespective  of  whether  any  such  assets 
are  plan  assets)  with  the  care,  skill, 
prudence  and  diligence  imder  the 
circumstances  then  prevailing  that  a 
prudent  man  acting  in  a  like  capacity 
and  familiar  with  such  mattere  would 
use  in  the  conduct  of  an  enterprise  of  a 
like  character  and  with  like  aims,  taking 
into  account  all  obligations  supported 
by  such  enterprise.  This  prudence 
standard  applies  to  the  conduct  of  all 
insurera  wiui  respect  to  policies  issued 
to  plans  on  or  before  December  31, 
1998,  and  differs  from  the  prudence 
standard  set  forth  in  section  404(a)(1)(B) 
of  ERISA.  Under  the  prudence  standard 
provided  in  this  paragraph,  prudence 
must  be  determined  by  reference  to  all 
of  the  obligations  supported  by  the 
general  accoimt.  not  just  the  obligations 
owed  to  plan  policyboldera.  The  more 
stringent  standard  of  prudence  set  forth 
in  section  404(a)(1)(B)  of  ERISA 
continues  to  apply  to  any  obligations 


which  insurera  may  have  as  fiduciaries 
which  do  not  arise  from  the 
management  of  general  account  assets, 
as  well  as  to  insurera'  management  of 
plan  assets  maintained  in  separate 
accounts.  The  terms  of  the  regulation  do 
not  modify  or  reduce  the  fiduciary 
obligations  applicable  to  insuren  in 
connection  with  policies  issued  after 
December  31, 1998,  which  are 
supported  by  general  accoimt  assets, 
including  the  standard  of  prudence 
under  section  404(a)(1)(B)  of  the  Act 
(h)  Definitions.  For  purposes  of  this 
section: 

(1)  an  affiliate  of  an  insurer  means: 
(i)  Any  person,  directly  or  indirectly, 

through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  insvirer. 

(ii)  Any  officer,  director,  partner  or 
employee  of  such  insurer  or  of  a  person 
described  in  paragraph  (i)  of  this 
definition  including  in  the  case  of  an 
insurer,  an  insurance  agent  or  broker 
thereof,  whether  or  not  such  person  is 
a  common  law  employee,  and 

(iii)  Any  corporation,  partnerehip.  or 
unincorporated  enterprise  of  which  a 
person  described  in  paragraph  (ii)  of 
this  definition  is  an  officer,  director, 
partner  or  employee. 

(2)  The  term  control  means  the  power 
to  exercise  &  controlling  influence  over 
the  management  or  policies  of  a  person 
other  than  an  individual. 

(3)  The  term  guaranteed  benefit  policy 
means  a  policy  described  in  section 
401(b)(2)(B)  of  the  Act  and  any 
regulations  promulgated  thereunder. 

(4)  The  term  insurer  means  an  insurer 
as  described  in  section  401(b)(2)(A)  of 
the  Act 

(5)  The  term  accumulation  fiind 
means  the  aggregate  net  consideration 
(i.e..  gross  considerations  less  all 
deductions  from  such  considerations) 
credited  to  the  Transition  Policy  plus  all 
additional  amounts,  including  interest 
and  dividends,  credited  to  such 
Transition  Policy  less  partial 
withdrawals,  benefit  payments  and  less 
all  charges  and  fees  imposed  against  thi« 
accumulated  amount  under  the 
Transition  Policy  other  than  surrender 
charges  and  market  value  adjustments. 

(6)  The  term  Transition  Policy  means: 
(i)  a  policy  or  contract  of  insurance 

(other  than  a  guaranteed  benefit  policy) 
that  is  issued  by  an  insurer  to,  or  on 
behalf  of.  an  employee  benefit  plan  on 
or  before  December  31, 1998.  and  which 
is  supported  by  the  assets  of  the 
insurer's  general  account 

(ii)  A  policy  will  not  fail  to  be  a 
Transition  Policy  merely  because  the 
policy  is  amended  or  modified  to 
comply  with  the  requirements  of  section 
401(c)  of  the  Act  and  this  section. 


(7)  For  purposes  of  this  regulation,  the 
term  market  value  adjustment  means  an 
adjustment  to  the  book  value  of  the 
accumulation  fund  to  accurately  reflect 
the  efCect  on  the  value  of  the 
accumulation  fund  of  its  liquidation  in 
the  prevailing  market  for  fixed  income 
obligations,  taking  into  accoimt  the 
future  c:asb  flows  that  were  anticipated 
under  the  policy.  An  adjustment  is  a 
market  value  adjustment  within  the     , 
meaning  of  this  definition  only  if  the 
insurer  has  determined  the  amount  of 
the  adjustment  purauant  to  a  method 
which  was  previously  disclosed  to  the 
policyholder  in  accordance  with 
paragraph  (cK3)(i)(D)  of  this  section,  and 
the  method  permits  both  upward  and 
downward  adjustments  to  the  book 
value  of  the  accumulation  fund. 

(8)  The  term  insurer-initiated 
amendment  is  defined  in  paragraphs 
(h)(8)  (i)  and  (ii)  of  this  section: 

(i)  An  amendment  to  a  policy  made  by 
an  insurer  purauant  to  a  unilateral  right 
to  amend  the  policy  terms  that  would 
have  a  material  adverse  effect  on  the 
policyholder;  or 

(ii)  Any  of  the  following  unilateral 
changes  in  the  insurer's  conduct  or 
practices  with  respect  to  the 
policyholder  or  the  accumulation  fund 
under  the  policy  that  result  in  a 
reduction  of  existing  or  future  benefits 
under  the  policy,  a  reduction  in  the 
value  of  the  policy  or  an  increase  in  the 
cost  of  financing  the  plan  or  plan 
benefits,  if  such  changes  have  more  thiin 
a  de  minimis  effect  on  the  policy: 

(A)  A  change  in  the  methodology  for 
assessing  fees.  ex{>enses,  or  other 
charges  against  the  accumulation  fund 
or  the  policyholder; 

(B)  A  change  in  the  methodology  used 
for  allocating  income  between  lines  of 
business,  or  product  classes  within  a 
line  of  business; 

(C)  A  change  in  the  methodology  used 
for  determining  the  rate  of  return  to  be 
credited  to  the  accumulation  fiind  under 
the  policy; 

(D)  A  change  in  the  methodology  used 
for  determining  the  amount  of  any  fees, 
charges,  or  market  value  adjustments 
applicable  to  the  accumulation  fund 
under  the  policy  in  coimection  with  the 
termination  of  the  contract  or 
withdrawal  from  the  accumulation 
fund; 

(E)  A  change  in  the  dividend  class  to 
which  the  policy  or  contract  is  assigned; 

(F)  A  change  in  the  policyholder's 
ri^ts  in  connection  with  the 
termination  of  the  contract,  withdrawal 
of  fimds  or  the  purchase  of  annuities  for 
plan  participants;  and 

(G)  A  change  in  the  aimuity  purchase 
rates. 
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(lii)  For  purpoae*  of  this  definitioD. 
•ny  amendment  or  change  which  it 
made  with  the  affirmative  consent  of  the 
policyholder  is  not  an  insurer-initiated 
amendment. 

(i)  Limitation  on  liability.  (1)  No 
person  shall  be  subject  to  liability  under 
Parts  1  and  4  of  Title  I  of  the  Act  or 
section  4975  of  the  Code  for  conduct 
which  occurred  prior  to  the  effective 
dates  of  the  regulation  on  the  basis  of  a 
claim  that  the  assets  of  an  insurer  (other 
than  plan  assets  held  in  a  separate 
account)  constitute  plan  assets. 
Notwithstanding  the  foregoing,  this 
section  shall  not: 

(i)  Apply  to  an  action  brought  by  the 
Seoataiy  of  Labor  pursuant  to 
par^iaphs  (2)  or  (5)  of  section  S02(a)  of 
ERISA  ror  a  breach  of  fiduciary 
responsibility  which  would  also 
constitute  a  violation  of  Federal  or  State 
criminal  law; 

(ii)  Preclude  the  application  of  any 
Fedml  criminal  law;  or 

(iii)  Apply  to  any  civil  action 
commenced  before  November  7, 1995. 

(2)  Nothing  in  this  section  relieves 
any  person  from  any  State  law 
regulating  insurance  which  imposes 
additional  obligations  or  duties  upon 
insurers  to  the  extent  not  inconsistent 
with  the  provisions  of  this  section. 
Therefore,  nothing  in  this  section 
should  be  construed  to  preclude  a  State 
from  requiring  insurers  to  make 
additional  disclosures  to  policyholders, 
including  plans.  Nor  does  this  section 
prohibit  a  State  from  imposing 
additional  substantive  requirements 
with  respect  to  the  management  of 
general  accounts  or  from  otherwise 
regulating  the  relationship  between  the 
policyholder  and  the  insurer  to  the 
extent  not  inconsistent  with  the 
provisions  of  this  section; 


(3)  Nothing  in  this  section  precludes 
any  claim  against  an  iiuurer  or  other 
person  for  violations  of  the  Act  which 
do  not  require  a  finding  that  the 
underlying  assets  of  a  general  account 
constitute  plan  assets,  regardless  of 
whether  the  violation  relates  to  a 
Transition  Policy;  and 

(4)  If  the  requirements  in  paragraphs 
(b)  through  (f)  of  this  section  of  the 
regulation  are  not  met  with  respect  to  a 
plan  that  has  purchased  or  aoquirsd  a 
Transition  Policy,  the  plan's  assets 
include  an  undivided  interest  in  the 
underlying  assets  of  the  insurer's 
general  account  for  that  period  of  time 
for  which  the  requirements  are  not  met. 
However,  an  insurer's  Ulure  to  comply 
with  the  requirements  of  this  section 
with  respect  to  any  f>articular  Transition 
Policy  will  not  result  in  the  underlying 
assets  of  the  general  account 
constituting  plan  assets  with  respect  to 
other  Transition  Policies  if  the  insurer  is 
otherwise  in  compliance  with  the 
requirements  contained  in  the  section. 

Q)  Effective  date.  (\)ln  general. 
Except  as  provided  below,  this  section 
is  effective  bom  the  date  which  is  18 
months  after  its  publication  in  the 
Federal  Register. 

(2)  With  respect  to  a  Transition  Policy 
issued  before  the  date  which  is  90  days 
after  the  date  of  publication  df  the  fiEual 
regulation,  paragraphs  (c)  and  (d)  of  this 
section  shall  apply  to  the  policy  90  days 
after  the  date  of  such  publication. 

(3)  With  respect  to  a  Transition  Policy 
issiied  90  days  after  the  date  of 
publication  of  the  final  regulation, 
paragraphs  (c)  and  (d)  of  this  section 
shall  apply  to  the  policy  as  of  the  date 
of  such  publication. 

(4)  Paragraph  (b)  of  this  section, 
relating  to  independent  fiduciary 
approval,  and  paragraph  (f)  of  this 
section,  relatii^  to  insurer-initiated 


amendments,  are  effective  on  the  date  of 
publication  of  the  final  regulation  in  the 
Federal  Register.  In  the  event  an  insurer 
makes  an  insurer-initiated  amendment 
to  a  Transition  Policy  during  the  period 
between  the  dates  of  publication  of  the 
proposed  and  final  regulations,  the 
insurer  must  provide  written  notice  to 
the  plan  within  30  days  of  publication 
of  the  final  regulation.  The  document 
must  contain  a  complete  description  of 
the  amendment;  inform  the  plan  of  its 
right  to  terminate  or  discontinue  the 
policy  and  withdraw  all  unallocated 
funds  without  penalty  in  accordance 
with  the  requirements  of  paragraph  (e) 
of  this  section  and  this  paragraph;  and 
provide  that  the  plan  may  exercise  its 
right  by  sending  a  written  request  to  the 
name  and  address  contained  in  the 
notice  within  sixty  days  of  its  receipt  of 
the  notice  from  the  insurer.  In  the  event 
that  the  plan  exercises  its  right  to 
terminate  or  discontinue  the  policy,  the 
insurer  must  disregard  the  effect  of  any 
insurer-initiated  amendment  which 
would  have  the  effect  of  decreasing  the 
amount  distributed  to  the  plan.  In  the 
case  of  a  plan  electing  a  lump  sum 
payment,  the  insurer  must  use  the  more 
fevorable  (to  the  plan)  of  the  market 
value  adjustments  determined  on  either 
the  effective  date  of  the  amendment  or 
determined  upon  receipt  of  the  written 
request  from  the  plan  in  calculating  the 
lump  sum  representing  the  unallocated 
funds  in  the  accumulation  fund. 

Signed  at  Washington.  DC  this  ISth  day  of 
December,  1997. 
OloiaBafg. 

Assistant  Secretaiy.  Pension  and  Welfare 

Benefit*  Administration,  U.S.  Department  of 

Labor. 

(FR  Doc.  97-33088  Filed  12-19-97;  8:45  am) 
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National  InaWuta  on  OtaaMltty  and 
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Propoaad  Funding  PrtorWao  for  Fiacal 
Yaara  19iS-19M  for  Certain  Canlara 


•UMHMIV:  The  SecreUry  propoM* 
funding  priorities  for  four  Rehabilitation 
Research  and  Training  Canters  (RRTCs) 
and  two  Disability  and  Rehabilitation 
Research  Projects  (DRRPs)  under  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  1998-1999.  The  Secretary 
takes  this  action  to  focus  research 
attention  on  areas  of  national  need. 
These  priorities  are  intended  to  improve 
rehabiUtation  services  and  outcomes  for 
individuals  witii  disabilities. 
OATtt:  Comments  must  be  received  on 
or  before  January  21.  1998. 
AOOHESMS:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Donna  Nangle,  U.S. 
Department  of  Education.  600  Maryland 
Avenue,  S.W..  room  3418.  Switzer 
Building.  Washington.  D.C.  20202-2645. 
Conunents  may  also  be  sent  through  the 
Internet:  comment#ed.gov 

You  must  include  the  term  Disability 
and  Rehabilitation  Research  Projects 
and  Centers  in  the  subject  line  of  your 
electronic  message. 
FOR  RNITHER  ■TOnMATWH  CONTACT: 
Donna  Nangle.  Telephone:  (202)  20S- 
5880.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-2742.  Internet: 
Donna_NangleOed.gov. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print. 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPlfMBfTARY  MFOfMATION:  This 
notice  contains  proposed  priorities 
under  the  Disability  and  Rehabilitation 
Research  Projects  and  Centera  Program 
for  four  RRTCs  related  to:  secondary 
conditions  of  spinal  cord  injuries  (SQ): 
neuromuscular  diseases  (NMD): 
multiple  sclerosis  (MS):  and  community 
integration  for  persons  with  traumatic 
brain  injury  (TBI).  The  notice  also 
contains  proposed  priorities  for  two 
Disability  and  Rehabilitation  Research 
Projects  related  to:  dissemination  and 
utilization  of  research  information  to 
promote  independent  living:  and 
supported  living  and  choice  for  persons 
^with  mental  retardation. 

Thaaa  |Mt>posed  priorities  support  the 
National  Education  Coal  that  calls  for 
every  adiilt  American  to  possess  the 


skills  necessary  to  compete  in  a  global 
economy. 

The  authority  for  the  Secretary  to 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities  is  contained  in  sections  202(g) 
and  204  of  the  RehabiliUtion  Act  of 
1973.  as  amended  (29  U.S.C  761a(g) 
and  762). 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice,^ 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  a  particular  project  depends 
on  the  final  priority,  the  availability  of 
funds,  and  the  quality  of  the 
applications  received.  The  publication 
of  these  proposed  priorities  does  not 
preclude  the  Secretary  from  proposing 
additional  priorities,  nor  does  it  limit 
the  Secretary  to  funding  only  these 
priorities,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  soUcit  ■pplicaUons.  A  notice 
inviting  appiicstion*  under  tills  competition 
will  be  published  in  tlw  Federal  ■a^er 
concurrent  with  or  following  the  publication 
of  the  notice  of  final  priorities. 

RshabaitatioB  Research  and  Traiaiag 


Authority  for  the  RRTC  program  of 
NIDRR  is  conUined  in  section  204(b)(2) 
of  the  Rehabilitation  Act  of  1973.  as 
amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 
awards  to  public  and  private 
organizations,  including  institutioiu  of 
higher  education  and  Indian  tribes  or 
tribel  organizations  for  coordinated 
research  and  training  activities.  These 
entities  miut  be  of  sufficient  size,  scope, 
and  quality  to  efiiectively  carry  out.  the 
activities  of  the  Center  in  an  efficient 
iMMMir  consistent  with  appropriate 
State  and  Federal  laws.  They  must 
demonstrate  the  ability  to  carry  out  the 
training  activities  either  directiy  or 
through  another  entity  that  can  provide 
that  training. 

The  Secretary  may  make  awards  for 
up  to  60  months  through  grants  or 
cooperative  agreements.  The  purpose  of 
the  awards  is  for  planning  and 
conducting  research,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods, 
procedures,  and  devices  that  will 
benefit  individuals  with  disabilities, 
especially  those  with  the  most  severe 
disabilities. 

Description  of  Rehabilitation  Research 
and  Training  Centers 

RRTCs  are  operated  in  collaboration 
with  institutions  of  higher  education  or 


providers  of  rehabilitation  services  or 
other  appropriate  services.  RRTCs  serve 
as  centers  of  national  excellence  and 
national  or  regional  resources  for 
providen  and  individuals  with 
disabilities  and  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals. 

RRTCs  conduct  coordinated, 
integrated,  and  advanced  programs  of 
research  in  rehabilitation  targeted 
toward  the  production  of  new 
knowledge  to  improve  rehabilitation 
methodology  and  service  delivery 
systems,  to  alleviate  or  stabilize 
disabling  conditions,  and  to  promote 
maximum  social  and  economic 
independence  of  individuals  with 
disabilities. 

RRTCs  provide  training,  including 
graduate,  pre-service,  and  in-service 
training,  to  assist  individuals  to  more 
effectively  provide  rehabilitation 
services.  They  also  provide  training 
including  graduate,  pre-service,  and  in- 
service  training,  for  rehabilitation 
research  personnel  and  other 
rehabilitation  personnel. 

RRTCs  serve  as  Informational  and 
technical  assistance  resources  to 
providers,  individtuds  with  disabilities, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  these  individuals 
through  conferences,  workshops,  public 
education  programs,  in-service  training 
propams  and  similar  activities. 

r!kTCs  disseminate  materials  in 
alternate  formats  to  ensure  that  they  are 
accessible  to  individuals  with  a  range  of 
disabling  conditions. 

NIDRR  encourages  all  Centen  to 
involve  individuals  with  disabilities 
and  individuals  from  minority 
backgrounds  as  recipients  of  research 
training,  as  well  as  clinical  training. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and. 
thus,  has  built  this  accountability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34    * 
CFR  75.253(a).  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment 

Proposed  General  Requirements 

The  Secretary  proposes  that  the 
following  requirements  apply  to  these 
RRTCs  piusuant  to  these  absolute 
priorities  unless  noted  otherwise.  An 
applicant's  proposal  to  fulfill  these 
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proposed  requirements  will  be  assessed 
using  applicable  selection  criteria  in  the 
peer  review  process.  The  Secretary  is 
interested  in  receiving  comments  on 
these  proposed  requirements: 

Each  RRTC  must  provide:  (1)  Training 
on  research  methodology  and  applied 
research  experience;  and  (2)  training  on 
knowledge  gained  firom  the  Center's 
research  activities  to  persons  with 
disabilities  and  their  {amilies,  service 
providers,  and  other  appropriate  parties. 

Each  RRTC  must  develop  and 
disseminate  informatioiud  materials 
based  on  knowledge  gained  from  the 
Center's  research  activities,  and 
disseminate  the  materials  to  persons 
with  disabilities,  thefr  representatives, 
service  providers,  and  other  interested 
parties. 

Each  RRTC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  representatives,  in  planning  and 
implementing  its  research,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center. 

The  RRTC  must  conduct  a  state-of- 
the-science  conference  in  the  third  year 
of  the  grant  and  publish  a 
comprehensive  report  on  the  final 
outcomes  of  the  confarence  in  the  fmirth 
year  of  the  grant 

Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priorities.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  one  of  these 
absolute  priorities. 

Proposed  Priority  1 :  Secondary 
Conditions  of  Spinal  Cord  Injuries 

Backgrotmd 

There  are  approximately  10,000  new 
cases  of  SCI  each  year  and  the 
prevalence  of  SCI  is  estimated  between 
183,000  and  230,000  persons 
(Univenity  of  Alabama-Birmingham, 
"Facts  and  Figures  at  a  Glance,"  Spinal 
Cord  Injury  Factsheet.  August,  1997). 
The  etiology  of  SCI  has  been  very  well 
doctimented  and  the  medical 
characterization  of  this  condition  is  well 
established  (Maynard,  F.  M..  et  al., 
"International  Standards  for 
Neurological  and  Ftmctional 
Classification  of  Spinal  Cord  Injury — 
American  Spinal  Cord  Injury 
Association"  Spinal  Cord.  35(5),  j>g8. 
26ft-274,  May,  1997).  Past  medical 
advances  have  improved  the  probability 
of  surviving  SCI,  and  ongoing 
developments  and  improvements  in 
clinical  care  have  increased  the  lifis    * 
expectancy  and  quality  of  life  of  persons 
with  Sa  (Ditunno,  J.  F.  and  Foimal, 


C.  S.,  "Chronic  Spinal  Cord  Injury," 
New  England  journal  of  Medicine, 
330(8),  pgs.  550-556,  February,  1994). 
However,  the  life  expectancy  of 
individuals  with  SCI  is  still  lower  than 
the  general  population,  and  people  who 
are  living  with  SCI  continue  to  be  at 
higher  risk  than  the  general  population 
for  a  number  of  secondary  conditions. 
For  the  purposes  of  this  priority,  a 
secondly  condition  is  a  condition  that 
is  causally  related  to  a  >H«AhHT^g 
condition  (i.e.,  occun  as  a  result  of  the 
primary  disabling  condition)  and  that 
can  be  pathological,  an  impairment,  a 
functional  limitation,  or  an  additional 
disabilitv  (Pope,  A.  M.  and  Tarlov, 
A.  R.,  "nevention  of  Secondary 
Conditions,"  Disability  in  America,  pgs. 
214-241, 1991). 

Pressure  ulcen,  respiratory 
complications,  luinary  tract  infections 
(UTIs),  pain,  and  obesity  are  commonly 
reported  secondary  conditions  of  SCI 
(Lemons,  V.R.  and  Wagner,  F.Q,  Jr., 
"Respiratory  Complications  After 
Cervical  Spinal  Cord  Injury,"  Spine, 
9(20),  pgs.  2315-2320, 1994;  Anson, 
C  A.  and  Shepherd,  C  "Incidence  of 
Secondary  Complication  in  Spinal  Cord 
Injury,"  International  Journal  of 
Rehabilitation  Research,  19(1),  pgs.  55- 
66,  March,  1996).  Depression  in  SQ  is 
also  often  identified  as  a  secondary 
condition  (Elliott,  T.  R.  aiui  Frank.  R.  G., 
"Depression  Following  Spinal  Cord 
Injury,"  Archives  of  Physical  Medicine 
and  Rehabilitation,  Vol.  77,  pgs.  816- 
823. 1996).  Continued  research  efforts 
directed  toward  the  prevention  and 
treatment  of  secondly  conditions  of 
persons  with  SCI  will  improve  their 
health  and  well-being. 

Despite  past  efforts,  pressure  ulcers 
remain  a  daunting  problem  with  respect 
to  both  prevention  and  treatment  Most 
approaches  to  pressure  ulcer 
management  emphasize  prevention 
(Ditimno,  J.  F.,  op.  cit).  There  is  littie 
systematic  evidence  on  how  individuals 
with  sa  manage  a  pressure  ulcer  once 
one  develops  (Fuhrer,  M.  J.,  et  al., 
"Pressiue  Ulcers  in  Community- 
Resident  Persons  with  Spinal  Cord 
Injury:  Prevalence  and  Risk  Factors," 
Archives  of  Physical  Medicine  and 
Rehabilitation.  74,  pgs.  1172-1177, 
1993). 

Respiratory-related  conditions  have 
now  replaced  UTIs  as  the  major  cause 
of  death  in  the  SCI  population, 
particularly  among  individuals  with 
cervical  level  injuries  (University  of 
Alabama-Birmingham,  op.  cit). 
Pneumonia  continues  to  be  one  of  the 
most  common  secondary  conditions. 
Secretion  management  is  often 
problematic  due  to  impaired  cough 
(Ditunno, ).  F.  and  Formal,  C  S.,  op. 


cit).  The  efEactiveness  of  current 
therapeutic  interventions  to  reduce  the 
incidence  of  respiratory  conditions 
appean  to  be  marginal  (Lemons,  V.  R. 
and  Wagner.  F.  C,  Jr.,  op.  dt). 

Urinary  tract  infections  are  a  common 
secondary  condition  in  SQ.  Antibiotic 
prophylaxis  is  not  generally 
recommended.  Other  possible  strategies, 
such  as  vaccination,  immunotherapy, 
and  the  use  of  receptor  analogs  have 
been  suggested,  but  there  is  not  yet 
siifficient  data  on  the  efEactiveness 
(Galloway,  A.,  "Prevention  of  Urinary 
Tract  Infection  in  Patients  with  Spinal 
Cord  hijury— A  Microbiological 
Review,"  Spinal  Cord.  35(4),  pgs.  196- 
204,  April,  1997).  There  are  possible 
psjrcho-social-vocational  fiadors  that 
impact  bladder  management  programs 
(Nn)RR  1992  Consensus  Statonent. 
"The  Prevention  and  Management  of 
Urinary  Tract  Infections  Among  People 
with  Spinal  Cord  Injuries,"  journal  of 
American  Paraplegia  Society,  15(3),  pgs. 
194-204,  July,  1992). 

Pain  is  a  secondary  condition  that 
afEacts  a  significant  number  of  persons 
with  sa  (Yezierski,  R.  P.,  "Pain 
Following  Spinal  Cord  Injury:  the 
Qinical  Ftoblem  and  EiqwrimeDtal 
Stiidies,"  Pain,  68(2-3),  pgs.  185-194, 
1996).  Previous  research  hu  resulted  in 
a  number  of  classification  schemes  for 
sa  pain;  however,  there  is  no 
standardized  classification  system, 

limiHng  Comparability  of  finHinga  from 

the  literature.  The  numerous  individual 
variations  in  pain  as  a  secondary 
condition  accompan3ring  Sa  impede 
research  progress  in  the  alleviation  of 
pain  (Stover,  S.  L.,  et  al.,  "Management 
of  Neuromusculoskeletal  System," 
Spinal  Cord  Injury:  Clinical  Outcomes 
from  Model  Systems,  Chapter  8,  pgs. 
154-155,  1995). 

Obesity  can  contribute  to  heelth- 
related  problems  in  the  general 
population.  Obesity  in  Sa,  particulariy 
morbid  obesity,  is  more  likely  to 
contribute  to  health-related  problems. 
This  condition  is  closely  tied  to 
nutritional  status  and  the  ability  to 
engage  in  physical  activity  or  exercise. 
Limitations  on  the  latter  are  likely  to 
contribute  significanUy  to  the  problems 
stemming  from  this  secondary  condition 
(Blackmer,  J.  and  Marshall,  S.,  "Obesity 
and  Spinal  Cord  Injury:  An 
Observational  Study,"  Spinal  Cord, 
35(4),  pgs.  245-247,  April,  1997). 

Depression  is  more  common  among 
persons  with  Sa  thap  among  the 
general  population.  There  is  some 
evidence  that  depression  is  higher 
among  peraons  whose  Sa  is  of 
relatively  short  diuation  compared  to 
others  who  have  had  a  longer  time  to 
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adjust  (Steins.  S.  A.,  et  al..  "Spinal  Cord 
Injury  Rehabilitation:  Individual 
Expwience,  Personal  Adaptation,  and 
Social  Perspectives."  Archives  of 
Physical  Medicine  and  Rehabilitation, 
Vol.  78.  March.  1997).  Proper  diagnosis 
and  treatment  of  depression  in  persons 
with  SCI  has  not  yet  been  well 
established  (Elliott.  T.  R.  and  Frank.  R. 
C,  op.  cit.).  Prevention  and  treatment 
for  depression  and  other  psychosocial 
adjustment  problems  may  include 
increasing  opportunities  for  social 
interactions  through  community 
participation  (Rintala.  D.  H..  et  al..  "The 
Relationship  Between  the  Extent  of 
Reciprocity  with  Social  Supporters  and 
Measures  of  Depressive 
Symptomatology.  Impairment. 
Disability,  and  Handicap  in  Persons 
with  Spinal  Cord  Injury."  Rehabilitation 
Psychology.  39(1),  pas.  15-27,  1994). 

There  is  a  linkage  between 
maintaining  the  health  of  persons  with 
SCI  and  the  prevention  of  secondary 
conditions.  Health  maintenance 
activities  may  include,  but  are  not 
limited  to,  following  accepted  medical 
protocols,  proper  diet,  weight  control, 
and  exercise.  Persons  with  SCI  are 
increasingly  realizing  the  importance  of 
and  seeldng  access  to  health 
maintenance  activities  (Edwards.  P.. 
"Health  Promotion  Through  Fitness  for 
Adolescents  and  Young  Adults 
Following  Spinal  Cord  Injury."  SCI 
Nursing.  13(3),  pgs.  69-73.  September. 
1996). 

Because  of  the  differences  in  exercise 
tolerance  among  different  levels  of  SQ. 
one  uniform  exercise  protocol  can  not 
be  applied  to  all  individuals.  Exercise 
options  for  ptersons  with  SCI  will  be 
expanded  when  appropriate  exercise 

iirotocols  are  developed  for  the  different 
evels  of  injury  (Rimmer, ).  H..  "Fitness 
and  Rehabilitation  Programs  for  Special 
Populations,"  Brown  k  Benchmark. 
Madison,  WI,  Chapter  7,  1994).  Utile  is 
known  about  the  synergistic  effects  of 
exercise,  diet,  and  nutrition.  Questions 
remain  as  to  whether  and  how  these 
lifestyle  factors  work  together  to 
promote  health  and  prevent  secondary 
conditions. 

The  availability  and  dissemination  of 
information  about  this  injury  tends  to  be 
concentrated  in  speciality  areas.  This 
problem  can  be  frustrating  to  newly- 
injured  individuals  and  their  family 
membsrs.  Rapidly  accessing  the  most 
up-to-date  clinical  information  can  also 
be  problematic  for  non-specialty  health 
professionals. 

Proposed  Priority  1 

The  Secretary  proposes  to  establish  an 
RRTC  on  Secondsry  Conditions  of 
Spinal  Cord  Injuriaa  to  improve  general 


liealth.  well-being,  and  community 
integration  of  persons  with  spinal  cord 
injury.  The  RRTC  shall: 

(1)  Investigate  and  evaluate 
interventions  to  prevent  and  treat 
secondary  medical  conditions, 
including  but  not  necessarily  limited  to 
pressure  ulcers,  respiratory 
complications.  UTIs,  pain,  and  obesity; 

(2)  Investigate  and  evaluate 
interventions  to  prevent  and  treat 
depression;  and 

(3)  E)evelop  and  evaluate  exercise 
protocols,  stress  management 
techniques  and  diet  and  nutrition 
regiments. 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  must  coordinate  with 
all  other  relevant  SCI  research  activities, 
including  the  NIDRR-sponsored  Model 
SCI  Systems,  those  sponsored  by  the 
National  Center  for  Medical 
Rehabilitation  Research,  the  Centers  for 
Disease  Control,  and  NIDRR's  RRTCs  on 
Aging  with  A  Disability.  Personal 
Assistance  Services,  and  Managed  Care. 

Proposed  Priority  2:  Neuromuscular 


Background 

Neuromuscular  disease  is  a  taxonomic 
category  that  describes  diseases  of  the 
peripheral  neuromuscular  system,  both 
acquired  and  hereditary.  This  category 
encompasses  diseases  such  as 
amyotrophic  lateral  sclerosis,  post- 
polio.  Guillan-Barre,  muscular 
dystrophy,  myasthenia  gravis,  and  other 
muscular  atrophies  and  myopathies. 
NMDs  affect  approximately  400.000 
children  and  adults  in  the  United  States 
(LaPlante.  M.  et  al..  Disability  in  the 
United  States:  Prevalence  and  Cau»e$. 
1992).  Conditions  associated  with  these 
disorders  include  progressive  wealuiess, 
limb  contractures,  spine  deformity,  and 
Impaired  pulmonary  function.  Cardiac 
involvement  and  intellectual 
impairment  occur  with  some  NMDs. 
The  progression  of  these  degenerative 
diseases  takes  three  stages:  ambulatory, 
wheeldaair,  and  prolonged  survival 
(Bach.  J.  R.  and  Lieberman.  J.  S., 
"Rehabilitation  of  the  Patient  with 
Disease  Affecting  the  Motor  Unit." 
Rehabilitation  Medicine:  Principles  and 
Practice,  pg.  1099, 1993).  Past  research 
efforts  have  focused  on  documenting  the 
impairment  and  disability  profiles  of 
neuromuscular  disease  as  well  as  on 
mitigating  the  functional  consequences 
of  NMD.  Functional  independence  and 
community  integration  continue  to 
challenge  persons  with  NMDs. 

Among  the  functional  independence 
issues  that  affect  persons  with  NMD  are 
preserving  respiratory  function, 
i^>*intaiiiinp  muscls  stTOogth.  sssuiing 


good  nutrition,  and  combating  muscle 
fatigue.  Respiratory  insufficiency  due  to 
progressive  muscle  wasting  is  one  of  the 
leading  causes  of  illness  and  death 
among  persons  with  NMDs  (Bates.  D.. 
Respiratory  Function  in  Disease,  pgs. 
371-379. 1989).  For  persons  with 
NMDs,  maintaining  or  improving 
muscle  strength  is  a  major  functional 
concern.  The  relationships  among 
conditioning  exercise,  functional 
strength,  and  fotigue  is  not  well 
understood  in  this  population.  For 
example,  exercise  has  been  shown  to  be 
effective  in  improving  strength  and 
endurance  at  particular  points  in  the 
disease  progress,  but  many  questions 
remain  and  the  optimal  use  of  exercise 
across  different  NMD  categories  is  not 
known  (Brinkmann. ).  R.,  and  Ringel.  S. 
P..  "Effectiveness  of  Exercise  in 
Progressive  Neuromuscular  Disease," 
Journal  of  Neurological  Rehabilitation, 
Vol.  5,  pgs.  195-199,  1991).  Finally, 
feeding  problems  in  patients  with  NMDs 
are  frequently  underestimated  and 
poorly  analyzed  (Willig,  T.  N..  et  aL, 
"Swallowing  Problems  in 
Neuromuscular  Disorders."  Archives  of 
Physical  Medicine  and  Rehabilitation. 
Vol.  75.  No.  11.  pgs.  1175-1181. 1994). 

Persons  with  NMDs  must  maintain 
functional  independence  to  maximize 
their  ability  to  participate  in  home, 
work,  educational,  recreational,  and 
other  community  activities.  For 
instance,  respiratory  problems  often 
require  mechanical  ventilation.  Home 
ventilation  has  been  shown  to  be  useful 
for  a  growing  number  of  patients  with 
NMDs  (Winterholler,  M.,  et  al.. 
"Recommendation  of  Bavarian  Muscle 
Centen  of  the  German  Neuromuscular 
Disease  Society  for  Home  Ventilation  of 
Neuromuscular  Diseases  of  Adult 
PatienU,"  Nervenarzt,  Vol.  68.  No.  4, 
pgs.  351-357,  1997).  Despite  iU 
technical  simplicity,  home  ventilation 
leads  to  a  number  of  social,  medical  and 
in£rastruct\u«l  problems  (Paraplegia, 
Vol.  31,  pgs.  93-101.  1993). 

Many  persons  with  NMDs  have  had 
limited  opportiinity  for  educational  and 
work  experiences.  Research  has 
demoiutrated  the  "alteration  of 
cognitive  functions"  in  some  NMD 
diagnoses,  creating  special  challenges  to 
pursuing  education  (Fardeau-Gautier. 
M.  and  Fardeau,  M.,  "Socioeconomic 
Aspects  of  Neuromuscular  Diseases." 
Myology:  Basic  and  Clinical,  1994). 
Previous  research  found  a  significant 
relationship  between  psychosocial 
adjustment  and  unemployment  for  some 
persons  with  NMD  (Fowler.  W.  M..  Jr.. 
"^ployment  Profiles  in 
Neuromuscular  Diseases."  American 
Journal  of  Physical  Medicine  Gr 
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Rehabilitation,  Vol.  76.  No.  1,  pgs.  26- 
37, 1997). 

In  addition  to  issues  of  functional 
capacity  and  community  integration, 
there  is  an  emerging  policy  issue  related 
to  diagnosis  of  NMDs.  Rapid 
development  in  genetic  knowledge  and 
technologies  has  increased  the  ability  to 
test  asymptomatic  NMD  individuals  for 
late-onset  diseases,  disease 
susceptibilities,  and  carrier  status. 
Genetic  criteria  may  be  replacing 
diagnostic  and  clinical  classification 
systems  as  a  method  of  identifying 
NMDs  (Fowler,  W.  M.,  Jr.,  "hnpairment 
and  Disability  Profiles  of 
Neuromuscular  Diseases,"  American 
Journal  of  Physical  Medicine  & 
Rehabilitation,  Vol.  74,  No.  5,  pg.  S61, 
1995).  These  developments  raise  ethical, 
legal  and  financial  issues  related  to 
appropriate  timing  for  tests  and 
communication  of  results  ("American 
Society  of  Human  Genetics  and 
American  College  of  Medical  Genetics 
Report — Points  to  Consider:  Ethical, 
Legal,  and  Psychosocial  Implications  of 
Genetic  Testing  in  Children  and 
Adolescents,"  American  Journal  of 
Human  Genetics,  Vol.  57,  pgs.  1233- 
1241, 1995). 

Because  of  the  number  of  very  rare 
diseases  that  are  included  in  the 
proposed  World  Federation  of 
Neurology  Classifications  of  NMD  and 
the  low  incidence  and  prevalence  of  the 
more  well-known  NMDs,  the 
availability  and  dissemination  of 
information  about  these  diseases  is 
problematic.  This  difficulty  is 
characteristic  of  cases  where  there  is 
both  a  limited  amount  of  information 
and  a  very  small  audience.  This 
problem  can  be  frustrating  to  newly- 
diagnosed  individuals  and  their  family 
members.  Rapidly  accessing  the  most 
up-to-date  clinical  information  can  also 
be  problematic  for  the  non-specialist 

Ehysicians,  as  evidenced  by  the  well- 
aoMm  difficulty  in  diagnosing  these 
diseases  (Swash,  M.  and  Schwartz,  M. 
S.,  Neuromuscular  Diseases:  A  Practical 
Approach  to  Diagnosis  and 
Management,  pg.  3, 1988). 

Proposed  Priority  2 

The  Secretary  proposes  to  establish  an 
RRTC  on  NMDs  to  promote  the 
functional  independence  and 
community  integration  of  persons  with 
NMDs.  The  RRTC  shall: 

(1)  Investigate  and  evaluate 
interventions  to  preserve  functional 
capacity; 

(2)  Investigate  and  evaluate  ■> 
techniques  for  enhancing  community 
integration; 

(3)  Examine  the  risks  and  benefits 
related  to  the  use  of  genetic  testing;  and 


(4)  Establish  and  maintain  a 

clearinghouse  on  NMDs. 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  shall  coordiiute  with 
research  activities  by  the  National 
Institute  on  Neurological  Disorders  and 
Stroke,  and  other  related  NlDRR-funded 
projects  relevant  to  the  priority. 

Proposed  Priority  3:  Multiple  Sclerosis 

Backgroimd 

Multiple  sclerosis  is  a  disease  capable 
of  producing  significant  disability, 
particularly  in  the  young  adult 
population.  The  most  firequent  age  of 
onset  is  between  20  and  45  years,  with 
a  mean  onset  age  of  33.  The  female  to 
male  ratio  is  nearly  2:1  and  the  white  to 
non-white  ratio  is  also  nearly  2:1.  The 
total  population  of  individuals  with  MS 
in  the  United  States  is  estimated  at 
250,000-350,000.  The  causes  of  MS  are 
unlmown,  although  autoimmune,  viral, 
genetic,  and  environmental  foctors  are 
considered  to  have  potential  causal 
significance  (Smith,  C.  &  Schapiro,  R., 
"Neurology,"  Multiple  Sclerosis,  pg.  7, 
1996). 

Multiple  Sclerosis  randomly  attaclcs 
the  cental  nervous  system  and  may 
manifest  itself  over  several  decades  in  a 
wide  range  of  disabilities  including,  but 
not  limited  to,  inability  to  walk,  loss  of 
bowel  and  bladder  control,  blindness, 
mild  alteration  of  sensation,  paralysis  of 
limbs,  impaired  speech,  sexual 
dysfunction,  extreme  fatigue,  poor 
coordination,  spasticity,  and  cognitive 
dysfunction.  The  course  of  MS  is 
unpredictable.  The  disease  may  wax 
and  wane.  Significant  manifestation  can 
be  brought  on  by  heat,  overwork,  or  a 
common  cold  and  followed  by  return  to 
a  state  with  little  evidence  of  active 
disease.  Sometimes  there  are 
manifestations  with  no  apparent  trigger. 
A  small  group  of  those  vfiih  the  disease 
experience  continued  evolving 
neurological  deficits.  Generally, 
progression,  severity  and  specific 
s)rmptoms  caimot  be  foreseen. 

Vffiious  interventions  may  alleviate 
some  of  the  manifestations.  While 
medications  may  slow  the  disease 
course,  there  is  no  cure  for  MS.  Coping 
and  planning  can  be  difficult  and 
exhausting  for  those  who  make 
continual  adjustments  in  daily  activity. 
Work  schedules  or  family  plans  may  be 
disrupted  by  the  sudden  onset  of 
fatigue.  Driving  and  independent 
activity  may  be  difficult  due  to  MS- 
related  impairments.  Bladder 
difficulties  may  cause  a  person  to  avoid 
activities. 

Maintaining  healthy  lifestyle  habits 
can  assist  persons  with  MS  to  maintain 
maximnm  function  despite  the  disease. 


Exercise  can  strengthen  muscles  when 
possible  or  can  help  maintain  muscle 
tone  for  those  that  are  affected,  although 
the  potential  for  overexercise  must  be 
understood.  Adequate  rest  is  critical  for 
persons  with  MS  and  relaxation 
techniques  can  be  aids  as  well  (Chan, 
A.,  "Physical  Therapy."  Multiple 
Sclerosis,  pg.  87. 1996).  Various  diets 
have  been  suggested,  as  have  vitamin 
and  nutritional  supplements.  However, 
the  evidence  supporting  the  value  of 
those  measures  is  inconclusive.  Alcohol 
or  substance  abuse  can  be  problems  for 
persons  with  the  disease  whose 
neurological  deficits  have  caused 
decreased  tolerance.  Any  substance  that 
places  extra  strain  on  the  already- 
impaired  nervous  system  mtist  be  used 
with  extreme  caution.  Drag  interactions 
can  be  a  danger  if  the  person  is  on 
prescribed  medication  (Lechtenberg.  R., 
Multiple  Sclerosis  Fact  Book,  pg.  171, 
1989). 

It  is  difficult  to  assess  the 
emplojfment  status  of  persons  with  MS. 
This  is  due  in  part  to  the  nature  of  the 
disease  and  its  variable  impact  on 
individuals'  ability  to  worL  Information 
on  the  employment  status  of  persons 
with  MS  may  be  available  through  a 
secondary  analysis  of  databases  such  as 
the  1994-95  National  Health  Interview 
Survey  Disability  Supplement  Persons 
with  Ms  may  require  unique  work 
accommodations  such  as  sustained 
cooler  environments,  rest  breaks,  and 
flexible  work  schedules. 

Rehabilitation  techniques  are 
available  to  assist  the  person  with  MS 
in  daily  life,  including  at  the  workplace. 
Medications  can  be  effective  for  treating 
fetigue,  bladder,  bowel,  or  sexual 
difficulties.  Physical  therapists 
commonly  recommend  mobility  aids 
and  devices  to  help  with  visual 
impairments  or  difficulties  using  the 
hands.  At  times,  as  when  mobility 
impairments  occur,  there  may  be 
hesitation  or  unwillingness  on  the  part 
of  the  person  with  MS.  physicians,  or 
health  care  coverage  providers,  to  use 
assistive  technologies,  believing  that  the 
problem  will  go  away  (lezzoni,  L., 
"When  Walking  Fails."  The  Journal  of 
the  American  Medical  Association,  Vol. 
276,  No.  19,  ps.  1609. 1996). 

While  the  liie  expectancy  for  persons 
with  MS  is  nearly  identical  to  that  of 
healthy  individuals,  various 
c  anifestations  of  MS  can  be  expected 
over  the  course  of  decades.  As  a  person 
with  MS  ages,  depression,  cognitive 
dysfunction,  and  other  emotional  or 
physical  health  problems  may  play 
increasingly  larger  roles.  Treatment  and 
rehabilitation  modalities  may  be 
different  if  a  manifestation  is  caused  by 
aging,  as  opposed  to  MS. 
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NIDRR  is  particularly  Interasted  in 
receiving  public  comments  on  whether 
this  RRTC  should  pursue  two  resefirch 
questions  related  to  rehabilitation 
interventions:  (1)  the  extent  to  which 
women  with  MS  require  unique 
rehabilitation  interventions,  and  (2) 
whether  alternative  models  of  providing 
lehabilitation  interventions  may  be 
needed  for  persons  of  diflerent  cultural, 
economic,  minority,  ethnic  or 
geographic  backgrounds. 

Proposed  Priority  3 

The  Secretary  propoaaa  to  establish  an 
RRTC  on  MS  to  promot*  tha  health  and 
wellness,  and  improve  the  functioning 
and  employment  status  of  persons  writh 
MS.  The  RRTC  shall: 

(1)  Idenrify,  develop,  and  evaluate 
health  promotion  and  wellness 
activities,  including  those  that  address 
substance  abuse. 

(2)  Identify,  develop,  and  evaluate 
rehabilitation  techniques  to  manage  and 
improve  functioning,  including  those 
that  address  coping  with  the  uncertain 
course  of  MS  and  depression,  stress,  and 
cognitive  dysfunction: 

(3)  Investigate  the  employment  status 
of  persons  with  MS; 

(4)  Identify,  develop,  and  evaluate 
workplace  accommodations;  and 

(5)  Investigate  the  interaction  between 
aging  and  MS. 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  shall  collaborate  with 
the  Consortium  of  MS  Centers  and  the 
RRTC  on  Substance  Abuse. 

Propoted  Priority  4:  Community 
Integration  for  Penons  with  Traumatic 
Brain  Injury 

Background 

Each  year  approximately  1.9  million 
Amoricans  experience  traumatic  brain 
ii^Ollaa  (Collins.  |.  P..  "Types  of  Injuries 
by  Selected  Characteristics:  US  lOSS- 
1967,"  National  Center  for  Health 
Statistics.  Vital  Haalth  Stat.  10  (175). 
1990).  Brain  injury  is  frequently  s 
childhood  injury,  and  incidence  is 
highest  among  youth  and  young  adults, 
particularly  males  (NIDRR 
Rehabilitation  Research  and  Training 
Center.  University  of  Caliibmia.  San 
Francisco.  Disability  Statistics  Abstract. 
No.  14.  November.  1995).  The  number 
of  people  siuviving  brain  injuries  has 
increased  significantly  over  the  last  25 
years  due  to  improved  emergency 
medical  services  and  advances  in  acute 
care. 

Communify  integration  is  the  primary 
aim  of  rehabilitation  after  serious 
trauma.  For  the  purposes  of  this 
priorlfy.  communify  integration  is 
defined  as  integration  into  home-like 


settings,  social  networks,  and 
productive  activities  such  as 
employment,  school,  or  volunteer  work 
(Wilier,  B..  et  al..  "Aissasment  of 
Community  Integration  for  Traimutic 
Brain  Injury."  journal  of  Head  Trauma 
Rehabilitation.  Vol.  8.  No.  2.  pgs.  75-87. 
June,  1993).  Living  independently, 
pursuing  avocational  activities, 
volunteering,  educational  endeavors, 
employment,  and  participation  in  social 
activities  outside  the  home  ore 
important  community  integration 
outcomes. 

Sequelae  to  TBI  include  problems  of 
cognition  resulting  in  memory  and 
learning  difficulties  and  personalify  and 
behavior  problems,  including  irritability 
and  Impuisivity,  that  impact  on 
community  integration  outcomes.  In 
addition,  individuals  with  severe  TBI 
often  experience  fiatigue,  limited 
attention  span,  information  processing 
problems,  visual  perception  difficulties, 
and  depression.  Furthermore,  alcohol 
use  at  tne  time  of  in|ury,  as  well  as  pre- 
or  post-injury  heavy  drinking,  has  been 
related  to  worse  post-injury  outcomes 
(Kreutzer,  J.  S..  "A  Prospective 
Longitudinal  Multi-center  Analysis  of 
Alcohol  Use  Patterns  Among  Penons 
with  TBI,"  The  Joumai  of  Head  Trauma 
Rehabilitation.  Vol.  11,  No.  5,  pg.  58. 
October,  1996). 

Persons  who  experience  the  physical 
and  mental  consequences  of  TBI  require 
a  variety  of  programs  and  services  to  be 
successfully  reintegrated  in  the 
communify.  These  resources  may 
include  schools,  lilHarias.  recreation 
centan.  health  {acilities.  drug  treatment 
programs,  housing,  transportation,  and 
police  .and  law  enforcement  services. 
Often  these  programs  and  services  are 
not  fully  acoBSsible  to  this  population 
because  their  needs  are  not  known  or 
recognixad. 

The  sequelae  of  TBI  contribute  to 
significant  difficulties  obtaining  and 
retaining  employment  post-in)ury. 
Because  of  the  demographics  of  heed 
injury,  some  of  the  survivors  may  not 
have  worked  prior  to  the  injury.  Those 
who  were  employed  face  challenges  in 
seeking  to  return  to  work.  Despite 
incraasing  emphasis  on  vocational 
rehabilitation,  investigation  of  long-term 
outcomes  bos  indicated  unemployment 
nias  ranging  from  34  percent  to  75 
percent  at  two  to  15  years  after  injury. 
A  recent  longitudinal  investigation 
revealed  unemployment  rates  for 
rehabilitation  patients  as  high  as  76 
percent  during  the  first  four  years  after 
injury  (Sander,  A.  M..  "Neurobehavioral 
Functioning.  Substance  Abuse,  and 
Employment  after  Brain  Injury: 
Implications  for  Vocational 
Rehabilitation."  Journal  of  Head 


Trauma  Rehabilitation.  12  (5).  pgs.  26- 
41. 1997).  Past  research  has  examined 
the  efficacy  of  supported  employment 
and  other  strategies  for  improving 
employment  outcomes  for  individuals 
wiu  TBI.  Successful  strategies  consider 
the  structure  and  cultiire  of  the 
workplace  in  linking  these  to  the  needs 
of  individuals  with  TBI  to  succeed  in 
employment  settings  (Wehman.  P.  H..  et 
al.,  "Return  to  Vion.  for  Persons  with 
Severe  Traimtiatic  Brain  Injury:  A  Data- 
baaed  Approach  to  Program 
Development,"  Journal  of  Head  Trauma 
Rehabilitation.  10  (D^RS.  27-39. 1995). 

The  prevalence  of  TBI  in  children  is 
docimiented  by  the  National  Pediatric 
Trauma  Registry  located  at  the  RRTC  on 
Rehabilitation  and  Childhood  Trauma. 
Most  injured  children  are  one  to  14 
yean  of  age.  Children  with  disabilities 
Csce  numerous  problems  transitioning 
from  rehabilitation  to  educational 
settings.  Educaton  may  be  unaware  of 
the  impact  of  TBIs  on  school 
performance  and  uncertain  of  effective 
educational  programming.  Establishing 
a  stronger  link  between  hospitals  and 
school  professionals  is  an  essential  step 
toward  improving  educational  and 
functional  outcomes  (Fanner.  J.  E..  et  al., 
"Educational  Outcomes  in  Children 
with  Disabilities;  linking  Hospitals  and 
Schools."  NeuroRehabilitation,  Vol.  5, 
No.  1.  pgs.  49-56. 1995). 

Families  of  people  with  TBI  exhibit 
high  levels  of  distress,  depression  and 
anxiety.  As  a  result,  they  may 
experience  isolation  and  diminished 
social  intnaction  and  diminished 
abilify  to  make  decisions  regarding 
medical,  ethical,  and  financial  issues. 
Even  15  yean  post-injury,  family 
memben  of  persons  with  TBI  report 
tension,  friction,  and  distress  (Gervasio, 
A.  H..  "Kinship  and  Family  Memben" 
Psychological  Distress  after  TBI:  A  Large 
Sample  Study."  77ie  Journal  of  Head 
Trauma  Rehabilitation.  12(3),  pgs.  14- 
16, 1997). 

Because  of  improved  treatment  and 
increased  survival  rates,  many  more 
people  with  TBI  are  living  to  middle  age 
and  beyond.  For  people  with  TBI  who 
live  with  their  bmilies,  both  their  aging 
and  that  of  the  caregiven  may  create 
problems.  This  is  especially  true  for 
those  people  who  live  with  their  parents 
followdng  head  injury.  Shortages  of 
affordable  and  accessible  housing, 
personal  assistance  services,  and  respite 
care  may  pose  threats  to  communify 
integration  and  require  additional 
communify  resources. 

Proposed  Priorlfy  4 

The  Secretary  proposes  to  establish  an 
RRTC  on  Communify  Integration  of 
Persoiu  with  TBI  to  assist  Cunilias  to 
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cope,  and  to  improve  communify 
resources,  employment  outcomes,  and 
educational  programming.  The  RRTC 
shall: 

(1)  Identify  and  evaluate  model 
programs  and  services  that  support 
communify  integration; 

(2)  Identify,  develop,  and  evaluate 
strategies  to  improve  employment 
outcomes,  including  obtaining  initial 
emplo]mient  and  successful  retum-to- 
work; 

(3)  Identify  and  evaluate  efiiective 
practices  that  link  rehabilitation  and 
education  professionals  to  facilitate 
identification  and  appropriate 
educational  programming  for  children; 

(4)  Identify  and  evaluate  techniques  to 
assist  families  to  cope;  and 

(5)  Investigate  the  impact  of  aging  on 
communify  integration: 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  must: 

•  Coordinate  research  efforts  vnth  the 
TBI  Model  Systems  projects,  other 
NIDRR  TBI  projects  and  centers,  and  the 
RRTC  on  Substance  Abuse;  and 

•  Address  the  needs  of  persons  with 
TBI  who  are  substance  abusera. 
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Disabilify  and  RefaabilitaUon  Research 
Projects 

Authorify  for  Disabilify  and 
Rehabilitation  Research  Projects 
(DRRPs)  is  conUined  in  section  202  of 
the  Rehabilitation  Act  of  1973.  as 
amended  (29  U.S.C.  761a).  DRRPs  cany 
out  one  or  more  of  the  following  types 
of  activities,  as  specified  in  34  CFR 
350.13 — 350.19:  research,  development, 
demonstration,  training,  dissemination, 
utilization,  and  technical  assistance. 
Disabilify  and  Rehabilitation  Research 
Projects  develop  methods,  procedures, 
and  rehabilitation  technology  that 
maximize  the  full  inclusion  and 
integration  into  sociefy,  employment, 
independent  living,  family  support,  and 
economic  and  social  self-sufficiency  of 
individuals  with  disabilities,  especially 
individuals  with  the  most  severe 
disabilities.  In  addition,  DRRPs  improve 
the  effectiveness  of  services  authorized 
imder  the  RehabiliUtion  Act  of  1973,  as 
amended. 

Proposed  Priority  5:  Improving  Research 
Information  Dissemination  and 
Utilization  to  Promote  Independent 
Living 

Background 

One  of  the  peraistent  concerns  in  the 
area  of  knowledge  dissemination  and 
utilization  is  the  gap  between 
information  generated  fit)m  disabilify 
and  rehabilitation  research  and  its 
utilization  by  penons  with  disabilities 
in  their  efforts  to  live  independentiy  in 


the  communify.  Posons  with 
disabilities  can  draw  from  a  wealth  of 
information  derived  from  research,  such 
as  universal  design  concepts,xonsumer- 
dirpcted  personal  assistance  strategies, 
the  availabilify  of  assistive  technology, 
peer  counseling  techniques,  housing 
options,  and  self-Care  techniques.  This 
information  can  help  provide  persons 
with  disabilities  with  the  knowledge  to 
exercise  control  over  their  lives,  reduce 
their  reliance  on  othere  in  malring 
decisions,  perform  everyday  activities, 
and  participate  more  fiilly  in 
communify  life. 

To  generate  baseline  data  on 
information  dissemination  related  to 
independent  living,  the  National  Center 
for  the  Dissemination  of  Disability 
Research  (NCDDR)  conducted  a 
nationwide  survey  asking  persons  with 
disabilities  about  their  perceptions  of 
the  usefulness  of  research-based 
disabilify  information,  their  knowledge 
of  where  to  obtain  that  information,  and 
their  current  modes  of  receiving 
information.  Sevenfy-two  percent  of 
survey  respondents  affirmed  that 
disability  research  information  is  useful 
to  them.  Twenfy  percent  reported  that 
they  do  not  know  if  it  is  useful  to  them, 
and  eight  percent  responded  that  the 
information  is  not  useful.  The  survey 
also  asked  the  respondents  if  they  knew 
how  to  find  information  from  disabilify 
research.  Forfy-eight  percent  responded 
they  did.  and  32  percent  responded  that 
they  did  not  know  how  to  find  the 
information  (NCDDR,  "Research 
Exchange,"  Vol.  2.  No.  4. 1997). 

Even  if  research  information  is  in  the 
public  domain,  it  may  not  be  accessible 
to  persons  with  disabilities.  Highly 
technical  language,  obscure  journal 
articles,  and  under-publicized  or 
prohibitively  expensive  conference 
presentations  exemplify  some  of  the 
barrien  that  persons  with  disabilities 
face  in  their  efforts  to  access  research 
information.  There  may  also  be  physical 
barrien  when  research  information  is 
not  available  in  alternate  formats  (e.g., 
braille,  large  print,  tape  recording)  for 
persons  with  sensory  disabilities. 
NIDRR  has  funded  information 
dissemination  and  utilization  efforts 
related  to  living  independentiy  in  the 
communify,  using  a  variefy  of 
techniques,  media,  and  dissemination 
strategies.  NIDRR  also  disseminates 
information  through  national 
information  databases  and 
dissemination  programs,  such  as  the 
National  Rehabilitation  Information 
Center  (NARIC)  and  ABLEDATA.  a 
database  that  contains  information  on 
more  than  22,000  assistive  devices. 
Many  Centen  for  Independent  Living 
(CILs)  provide  information  and  referral 


activities  both  in  person,  in  print,  and 
electronically.  In  addition,  there  are 
folly  established  consumer-run 
publications,  television  networks, 
electronic  bulletin  boards,  and  world 
wide  web  pages  that  provide 
independent  living  information. 

The  Internet  is  a  primary  medium  for 
the  dissemination  of  disabilify 
information.  The  Internet  allows  this 
information  to  be  available  to  persons 
with  disabilities  in  daify  life  settings, 
rather  than  requiring  travel  to 
workshops  and  conferences.  The 
NCDDR  survey  showed  that  over  50 
percent  of  the  persons  with  disabilities 
living  independentiy  indicated  that  they 
have  never  used  the  Internet  to  obtain    . 
information.  25  percent  reported  using 
it  often  or  very  often. 

Although  many  persons  with 
disabilities  do  not  currendy  own 
computen  or  contract  with  Internet 
provider  services  themselves,  many 
institutions,  such  as  public  lilnaries, 
churches,  or  places  other  than 
employment  or  educational  sites  are 
increasingly  providing  alternate  poii;^ 
of  free  access.  Also,  the  decreasing  costs 
of  web  TV  and  other  accessing 
equipment  are  expected  to  make  this 
resource  more  universally  available  in 
the  foture. 

Proposed  Priority  5 

The  Secretary  proposes  to  establish  a 
DRRP  on  Improving  Research 
Information  Dissemination  and 
Utilization  to  Promote  Independent 
Living.  The  DRRP  shall: 

(1)  Using  the  NCDDR  survey  results  as 
baseline  information,  further  assess  the 
use  of  research  information  to  promote 
independent  living; 

(2)  Identify  the  barrien  to  increased 
use  of  research  information  by  persons 
with  disabilities: 

(3J  Based  on  the  input  of  persons  wiA 
disabilities,  identify  research  that 
promotes  independent  living; 

(4)  Develop  and  implement  strategies 
to  disseminate  research  information  to 
promote  independent  living,  using  a 
variefy  of  innovative  methods  and 
media; 

(5)  Develop  and  disseminate  strategies 
that  other  information  providen.  such 
as  CILs.  NIDRR-funded  grantees,  and 
consumer  publications,  can  use  to 
increase  the  utilization  of  research  to 
promote  independent  living,  and 
provide  technical  assistance  to  those 
entities  to  increase  the  dissemination 
and  utilization  of  this  information;  and 

(6)  Etevelop  and  implement  strategies 
to  assist  persons  with  disabilities  to 
increase  their  use  of  existing  and  fottire 
information  technologies  such  as  the 
Internet 
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In  carrying  out  the  purposes  of  the 
priority,  the  DRRP  must: 

•  Include  information  and  activities 
that  feature  concepts  of  consumer 
choice,  independence,  personal 
autonomy  and  self-direction;  and 

•  Coordinate  activities  with  the 
NCDDR. 

Proposed  Priority  6:  Supported  Living 
and  Choice  for  Penong  With  Mental 
Retardation 

Background 

Personal  autonomy  and  choice  are 
primary  rehabilitation  goals  for  persons 
with  mental  retardation.  Supported 
living  has  emerged  as  a  viable  approach 
toward  achieving  these  goals.  In  order 
for  the  potential  impact  of  supported 
living  to  be  realized,  information  on 
supported  living  must  be  provided  to  a 
wide  array  of  parties  involved  with 
promoting  choice  and  community  living 
for  persons  with  mental  retardation. 

Based  on  the  National  Health 
Interview  Survey  on  adults  living  in  the 
general  household  population  and 
surveys  of  people  in  formal  residential 
support  programs,  about  .78  percent  or 
1,250,000  of  the  adult  p>opulation  of  the 
U.S.  can  be  identified  as  being  limited 
in  a  major  life  activity  and  having  a 
primary  or  secondary  condition  of 
mental  retardation. 

NIDRR  has  supported  research  and 
demonstrations  in  the  area  of  mental 
retardation  and  developmental 
disabilities  since  1965.  Throughout  this 
time,  researchers  have  addressed  issues 
involving  deinstitutionalization, 
mainstreaming,  transition  from  school 
to  woriL.  supported  employment  and  the 
overall  supports  persons  with  mental 
retardation  and  developmental 
disabilities  need  to  live  as 
independently  as  possible  in  the 
community. 

Supported  living  refers  to  the 
development  and  provision  of 
assistance,  including  natural  supports, 
to  enable  (wrsons  with  mental 
retardation  to  live  in  settings  and 
participate  in  activities  that  contribute 
to  their  personal  goals  and  quality  of  life 
(Abery.  B.  H..  et  al..  "Research  on 
Community  Integration  of  Persons  with 
Mental  Retardation  and  Related 
Conditions:  Current  Knowledge, 
Emerging  Challenges  and 
Recommended  Future  Directions," 
Prepared  for  the  NIDRR  Long  Range 
Planning  Process,  pg.  4.  May,  1996). 
Supported  living  intends  to  increase 
control  and  choice  of  services  and 
supports  that  persons  with  mental 
retardation  receive. 

Access  to  community  servioaa  and 
commiuiity  supports  varies  graatly  by 


State.  Information  on  trends  in 
suppKJrted  community  living  and 
innovative  models  of  successful 
conununity  living  can  assist  States  to 
initiate  and  improve  effective  services. 
In  addition  to  parents  and  family 
members,  direct  service  personnel  such 
as  group  home  staff,  foster  family 
members  and  job  coaches,  are  primary 
sources  of  support  and  services  for 
persons  with  mental  retardation  living 
in  the  community. 

In  the  past  decade,  there  has  been 
growing  concern  about  recruitment  and 
retention  of  direct  service  personnel. 
Research  has  shown  high  turnover  rates 
of  between  55  percent  and  73  percent 
annually  (Bniddock,  D..  &  Mitchell.  D.. 
"Residential  Services  and 
Developmental  Disabilities  in  the 
United  States:  A  National  Survey  of 
Staff  Compensation.  Turnover,  and 
Related  Issues,"  American  Association 
on  Mental  Retardation,  Washington.  DC. 
1992).  In  order  to  attract  and  retain 
competent  direct  service  personnel, 
service  providers  must  provide  staff 
with  information  and  training  on 
effiective  and  innovative  approaches  to 
promote  independence.  Agency  trainers 
and  managers  require  information  about 
effective  training  techniques  that  teech 
support  providers  how  to  encourage  self 
advocacy  and  choice  making  to  persons 
with  mental  retardation.  In  addition, 

Eublic  awareness  activities  that  educate 
ath  the  public  and  policymakers  on  the 
importance  of  direct  service  workers  can 
enhance  the  image  of  community 
workers  and  the  individuals  with 
developmental  disabiUties  they  assist 
(Larson,  S.  A.,  et  al.,  "Residential 
Services  Personnel:  Recruitment, 
Training  and  Retention,"  Challenges  for 
a  Service  System  in  Transition,  pg.  321. 
1994). 

Recent  developments  in  two  major 
Federal  programs  significantly  affect  the 
nature  and  extent  of  community-based 
services  for  persons  with  mental 
retardation:  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  (welfare  reform)  and 
Medicaid.  Recant  welfore  reforms 
provide  States  with  increased  flexibility 
in  the  delivery  of  community-based 
public  services.  The  Medicaid  program 
is  the  primary  source  of  payment  for 
both  health  care  and  community-based 
long  term  care  services  for  persons  with 
mental  retardation  and  their  families. 
Providing  training  and  technical 
assistance  on  supported  living  to 
policymakers  and  services  providers 
involved  in  the  administration  of 
welfare  and  Medicaid  programs  will 
enable  them  to  take  advantage  of  new 
opportimities  to  shape  integrated  and 


flexible  programs  for  persons  with 
mental  retardation. 

Proposed  Priority  6 

The  Secretary  proposes  to  establish  a 
Dissemination.  Training,  and  Technical 
Assistance  Project  to  promote  supported 
living  and  choice  for  persons  with 
mental  retardation.  The  Project  shall: 

(1)  Identify  and  synthesize  research 
findings  on  state-of-the-art  models  of 
supported  living; 

(2)  Develop  and  disseminate  materials 
based  on  the  synthesis  and  provide 
training  and  technical  assistance  to 
consumers,  families,  service  providers. 
State  policy  makers  and  State  agencies; 
and 

(3)  Develop  and  disseminate  training 
materials  for  direct  service  staff  with 
input  &om  consumers  and  family 
members. 

In  carrying  out  the  purposes  of  the 
priority,  the  Project  shall  disseminate 
materials  and  coordinate  training 
activities  with  relevant  units  of  the 
Department  of  Health  and  Human 
Services,  State  public  and  private 
managed  care  representatives, 
individuals  with  disabilities  and  other 
NIDRR  Centers  addressing  related 
issues. 

Electronic  Access  to  This  Document 


Anyone  may  view  this  document,  as 
well  as  ail  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http.//ocfo.ed.gov/fiBdreg.htm 
http://www.ed.gov/new8.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
docimients  in  text  copy  only  on  an 
electronic  bulletin  boaird  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free,  1-800-222-4922.  The 
docimients  are  located  imder  Option 
G — Files/ Announcements.  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 


IiiTitatioii  To  CommeDt 

Interested  persons  are  invited  to 
submit  conunents  and  recommendations 
regarding  these  proposed  priorities.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
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inspection,  during  and  after  the 
comment  period,  in  Room  3424.  Switzer 
Building.  330  C  Street  S.W., 
Washington.  D.C,  between  the  hours  of 
9:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Applicable  Program  Regnlatioiis 

34  CFR  parts  350  and  353. 

PrograB  Aathority:  29  U.S.C.  760-762. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.13aA.  Disability  and 
RshabiUtation  Research  ProjecU.  and 
84.133B,  Rriidiilitation  Rasaurch  and 
Training  Centers) 

Dated:  December  16. 1997. 
fedtlhE.Haaun. 

Assistant  Seaetaryfbr  Special  Education  and 

BebabUHatiw  Seivices. 

(PR  Doc.  07-33259  Filed  12-19-07;  8:45  am) 


Monday 
December  22,  1997 


Part  V 


Department  of  the  Treasury 

Internal  Revenue  Service 
26  CFR  Part  54 

Department  of  Labor 

Pension  Welfare  Benefits  Administration 
29  CFR  Part  2590 

Department  of  Health  and 
Human  Services 

Health  Care  Financing  Administration 
45  CFR  Part  146 


Mental  Health  Parity;  interim  Rules 
HIPAA  Mental  Health  Parity  Act; 
Proposed  Rule 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
2eCFRPartS4 
rT-D.  8741] 
RIN  1546-nAVS3 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2590 
RIN121fr-AA62 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Rnanclng  Administration 

45  CFR  Part  146 
R1N083S-AI06 

Interim  Rulee  for  Mental  Healtti  Parity 

AQENCtES:  Internal  Revenue  Service. 
Department  of  the  Treasury;  Pension 
and  Welfare  Benefits  Administration, 
Department  of  Labor:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services. 
ACTION:  Interim  rules  with  request  for 
comments. 


r:  This  document  contains 
interim  rules  governing  parity  between 
medical/suigical  benefits  and  mental 
health  benefits  in  group  health  plans 
and  health  insurance  coverage  offered 
by  issuers  in  connection  with  a  group 
health  plan.  The  rules  contained  in  wis 
do(;ument  implement  changes  made  to 
certain  provisions  of  the  Internal 
Revenue  Code  of  1986  (Code),  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA  or  Act),  and  the 
Public  Health  Service  Act  (PHS  Act) 
enacted  as  part  of  the  Mental  Health 
Parity  Act  of  1996  (MHPA)  and  the 
Taxpayer  Relief  Act  of  1997.  Interested 
persons  are  invited  to  submit  comments 
on  the  interim  rules  for  consideration  by 
the  Department  of  the  Treasury,  the 
Department  of  Labor,  and  the 
Department  of  Health  and  Human 
Services  (Departments)  in  developing 
final  rules.  The  rules  contained  in  this 
document  are  being  adopted  on  an 
interim  basis  to  ensure  that  sponsors 
and  administrators  of  group  health 
plans,  participants  and  beneficiaries. 
States,  and  issuers  of  group  health 
insurance  coverage  have  timely 
guidance  concerning  compliance  with 
the  requirements  of  MHPA. 

DATES:  Effective  date.  The  interim  rule* 
are  effiective  January  1. 1998. 


Applicability  dates.  The  requirements 
of  MHPA  and  the  interim  rules  apply  to 
group  health  plans  and  health  insurance 
issuers  offering  health  insurance 
coverage  in  connection  with  a  group 
health  plan  for  plan  years  beginning  on 
or  after  January  1,  1998.  MHPA  includes 
a  sunset  provision  under  which  the 
MHPA  requirements  do  not  apply  to 
benefits  for  services  furnished  on  or 
after  September  30,  2001. 

Information  collection.  Affected 
parties  are  not  required  to  comply  with 
the  information  collection  requirements 
in  these  interim  rules  until  the 
Departments  publish  in  the  Federal 
Register  the  control  number&assigned 
to  these  information  collection 
requirements  by  the  Office  of 
Management  and  Budget  (OMB). 
Publication  of  the  control  numbers 
notifies  the  public  that  OMB  has 
approved  these  information  collection 
requirements  under  the  Paperwork 
Reduction  Act  of  1995.  The 
Departments  have  submitted  a  copy  of 
this  rule  to  OMB  for  its  review  of  the 
information  collections.  Interested 
persons  are  invited  to  send  comments 
regarding  these  burdens  or  any  other 
aspect  of  these  collections  of 
information  on  or  before  Fetnuary  20. 
1998. 

Ck)mments.  Written  comments  on 
these  interim  rules  are  invited  and  must 
be  received  by  the  Departments  on  or 
before  March  23, 1998. 
ADOnCMEa.  Comments  on  the 
information  collection  requirements 
should  be  sent  directly  to: 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building.  Washington,  DC 
20503.  Attention:  HCFA  Desk  Officer. 
Health  Care  Financing  Administration. 
Office  of  Financial  and  Human 
Resources,  Management  Planning  and 
Analysis  Staff.  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore.  MD 
21244-1850:  Attention:  John  Burke 
Written  comments  on  other  aspects  of 
the  interim  rules  should  be  submitted 
with  a  signed  original  and  three  copies 
(except  for  electronic  submissions  sent 
to  the  Internal  Revenue  Service  (IRS))  to 
any  of  the  addresses  specified  below. 
For  convenience,  comments  may  be 
addressed  to  any  of  the  Departments. 
Comments  addressed  to  any  Department 
will  be  shared  with  the  other 
Departments. 

Comments  to  the  IRS  can  be 
addressed  to:  CC:DOM:CORP:R  (REG- 
109704-97),  Room  5228,  Internal 
Revenue  Service,  POB  7604,  Ben 
Franklin  SUtion.  Washington.  DC 
20044. 


In  the  alternative,  comments  may  be 
hand-delivered  between  the  hours  of  8 
a.m.  and  5  p.m.  to:  CC:DOM:CORP:R 
(REG-109704-g7).  Courier's  Desk. 
Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW..  Washington, 
DC  20224. 

Alternatively,  taxpayers  may  transmit 
comments  electronically  via  the  IRS 
Internet  site  at:  http:// 
www.lrs.ustreas.gov/prod/tax^regs/ 
comments.html. 

Comments  to  the  Department  of  Labor 
can  be  addressed  to:  U.S.  Department  of 
Labor,  Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue,  NW.,  Room  N-5669, 
Washington.  IX)  20210;  Attention: 
MHPA  Comments. 

Alternatively,  comments  may  be 
hand-delivered  between  the  hours  of  9 
a.m.  and  5  p.m.  to  the  same  address. 

Comments  to  the  Department  of 
Health  and  Human  Services  can  be 
addressed  to:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HCFA- 
2891-IFC.  P.O.  Box  26688.  Baltimore. 
MD  21207. 

In  the  alternative,  comments  may  be 
hand-delivered  between  the  hours  of 
8:30  a.m.  and  5:00  p.m.  to  either: 
Room  309-G,  Hubert  Humphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington.  DC  20201 
or 
Room  C5-09-26.  7500  Seciuity 

Boulevard.  Baltimore,  MD  21244- 

1850 

All  submissions  to  the  Internal 
Revenue  Service  yvill  be  open  to  public 
inspection  and  copying  in  Room  1621. 
1111  Constitution  Avenue.  NW, 
Washington.  DC  from  9iK)  a.m.  to  4K)0 
p.m. 

Ail  submissions  to  the  Department  of 
Labor  will  be  open  to  public  inspection 
and  copying  in  the  Public  Documents 
Room.  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5638,  200  Constitution 
Avenue,  NW,  Washington,  DC  from  8:30 
a.m.  to  5:30  p.m. 

All  submissions  to  the  Department  of 
Health  and  Hiunan  Services  will  be 
open  to  public  inspection  and  copying 
in  Room  309-G  of  the  Department  of 
Health  and  Human  Services  offices  at 
200  Independence  Avenue,  SW. 
Washington.  DC  from  8:30  a.m.  to  5:00 
p.m. 

FOR  FUflTHER  MFORMATION  CONTACT: 
Terese  Klitenic,  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  at  (410)  786-1565; 
Mark  Connor,  Pension  and  Welfare 
Benefits  Administration.  Department  of 
Labor,  at  (202)  219-4377;  or  Russ 
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Weinheimer.  Internal  Revenue  Service. 
Department  of  the  Treasury,  at  (202) 
622-4695. 

Customer  service  information. 
Individuals  interested  in  obtaining  a 
copy  of  the  Department  of  Labor's 
booklet  entitled  "Questions  and 
Answers:  Recent  Changes  in  Health  Care 
Law."  which  includes  information  on 
MHPA,  may  call  the  following  toll-free 
number  1-800-998-7542. 


8UPPUBNENTARY  MFORMATION: 

A.  BacJcground 

The  Mental  Health  Parity  Act  of  1996 
(MHPA)  was  enacted  on  September  26. 
1996  (Pub.  L.  104-204. 110  Stat  2944). 
MHPA  amended  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  and  the  Public  Health  Service 
,    Act  (PHS  Act)  to  provide  for  parity  in 
the  application  of  certain  dollar  limits 
on  mental  health  benefits  with  dollar 
limits  on  medical/surgical  benefits. 
Provisions  implementing  MHPA  were 
later  added  to  the  Internal  Revenue 
Code  of  1986  (Code)  under  the  Taxpayer 
Relief  Act  of  1997  (Pub.  L.  105-34). 

1.  Regulatory  Responsibility 

The  provisions  of  MHPA  are  set  forth 
in  Chapter  100  of  Subtitle  K  of  the  Code, 
Part  7  of  Subtitle  B  of  Title  1  of  ERISA, 
and  Title  XXVH  of  the  PHS  Act*  The 
Secretaries  of  the  Treasury,  Labor,  and 
Health  and  Human  Services  share 
jurisdiction  over  the  MHPA  provisions. 
These  provisions  are  substantially 
similar,  except  as  follows: 

•  The  MHPA  provisions  in  the  Code 
generally  apply  to  all  group  health  plans 
other  than  governmental  plans,  but  they 
do  not  apply  to  health  insurance  issuers. 
A  taxpayer  that  fails  to  comply  with 
these  provisions  may  be  subject  to  an 
excise  tax  under  section  4980D  of  the 
Code. 

•  The  NfliPA  provisions  in  ERISA 
generally  apply  to  all  group  health  plans 
other  than  governmental  plans,  chiuch 
plans,  and  certain  other  plans.  These 
provisions  also  apply  to  health 
insiuance  issuers  that  offer  health 
insurance  coverage  in  connection  with 
such  group  health  plans.  Generally,  the 
Secretary  of  Labor  enforces  the  MHPA 
provisions  in  ERISA,  except  that  no 
enforcement  action  may  be  taken  by  the 
Secretary  against  issuers.  However, 
individuals  may  generally  pursue 
actions  against  issuers  under  ERISA 
and,  in  some  circumstances,  under  State 
law. 


'  Chapter  100  of  SubUtle  K  of  the  Code.  Part  7  of 
Subtitle  B  of  Title  I  of  ERISA,  and  Title  XXVH  of 
the  PHS  Act  wens  added  by  the  Health  Insurance 
Portability  and  Accountability  Act  of  1996  (HIPAA), 
Pub.  L.  104-191. 


•  The  MHPA  provisions  in  the  PHS 
Act  generally  apply  to  health  insurance 
issuers  that  offsr  health  insurance 
coverage  in  connection  with  group 
health  plans  and  to  certain  State  and 
local  governmental  plans.  States,  in  the 
first  instance,  enforce  the  PHS  Act  with 
respect  to  issuers.  Only  if  a  State  does 
not  substantially  enforce  any  provisions 
under  its  insurance  laws  will  the 
Department  of  Health  and  Human 
Services  enforce  the  provisions,  through 
the  imposition  of  civil  money  penalties. 
Moreover,  no  enforcement  action  may 
be  taken  by  the  Secretary  of  Health  and 
Human  Services  against  any  group 
health  plan  except  certain  State  and 
local  governmental  plans. 

The  interim  rules  oeing  issued  today 
by  the  Secretaries  of  the  Treasury, 
Labor,  and  Health  and  Hiunan  Services 
have  been  developed  on  a  coordinated 
basis  by  the  Departments.  In  addition, 
these  interim  rules  take  into  account 
comments  received  by  the  Departments 
in  response  to  the  request  for  public 
comments  on  MHPA  publishml  in  the 
Federal  Register  on  June  26, 1997  (62 
FR  34604).  Except  to  the  extent  needed 
to  reflect  the  statutory  differences 
described  above,  the  interim  rules  of 
each  Department  are  substantively 
identical.  However,  there  are  certain 
non-substantive  differences.  The  interim 
rules  reflect  certain  stylistic  differences 
in  language  and  structure  to  conform  to 
conventions  used  by  a  particular 
Department  Tliese  differences  have 
been  minimized  and  any  differences  in 
wording  are  not  intended  to  create  any 
substantive  difference. 

2.  Preemption  of  State  Laws 

The  McCarran-Ferguson  Act  of  1945 
(Pub.  L.  79-15)  exempts  the  business  of 
insurance  from  federal  antitrust 
regulation  to  the  extent  that  it  is 
r^ulated  by  the  States  and  indicates 
that  no  federal  law  should  be 
interpreted  as  overriding  State 
insurance  regulation  unless  it  does  so 
explicitiy.  Section  514(a)  of  ERISA 
preempts  State  laws  relating  to 
employee  benefit  plans  (including  group 
health  plans).  Section  731  of  ERISA  and 
section  2723  of  the  PHS  Act  provide 
that  Part  7  of  Subtitie  B  of  Titie  I  of 
PUSA  and  Part  A  of  Tide  XXVD  of  the 
PHS  Act  (including  the  MHPA 
provisions)  do  not  in  any  way  afiiact  or 
modify  section  514  of  ERISA  with 
respect  to  group  healthplans. 

Section  514(bH2)  of  ERISA  saves  from 
preemption  any  State  law  that  regulates 
insurance.  However,  section  731(a)  of 
ERISA  and  section  2723(a)  of  tiie  PHS 
Act  preempt  State  insurance  laws 
relating  to  health  insurance  issuers  in 
connection  with  group  health  insurance 


coverage  to  the  extent  such  laws 
"prevent  the  application  of  Part  7  of 
Subtitie  B  of  Titie  I  of  ERISA  or  Part  A 
of  Titie  XXVn  of  tiie  PHS  Act,  including 
the  MHPA  provisions.  (There  is  no 
corresponding  provision  in  the  Code.)  In 
this  regard,  the  conference  report  to 
HIPAA  states  that  the  conferees 
generally  intended  the  narrowest 
preemption  of  State  laws  with  regard  to 
health  insurance  issuers  (not  group 
health  plans)  with  respect  to  the 
provisions  of  Part  7  of  Subtitie  B  of  Title 
I  of  ERISA  and  Part  A  of  Titie  XXVH  of 
tiie  PHS  Act.2  Consequentiy,  the 
conftarence  report  to  HIPAA  states  that 
State  laws  with  regard  to  health 
insurance  issuers  that  are  broader  thag 
federal  requirements  in  certain  areas 
would  not  "prevent  the  application  of 
the  provisions  of  Part  7  of  Subtitie  B  of 
Titie  I  of  ERISA  or  Part  A  of  Title  XXVn 
of  the  PHS  Act.  Further,  the  conference 
report  to  MHPA  states  that  the 
application  of  these  preemption 
provisions  should  permit  the  operation 
of  any  State  law  or  provision  that 
requires  more  fevorable  treatment  of 
mental  health  benefits  imder  health 
insurance  coverage  than  that  required 
under  the  MHPA  provisions. 

Thus,  generally,  a  State  law  that 
requires  more  fevorable  treatment  of 
mental  health  benefits  imder  health 
insurance  coverage  offisred  by  issuers 
would  not  be  preempted  by  the 
provisions  of  MHPA  and  the  interim 
rules. 

B.  Overview  of  MHPA  and  tbe  Interim 
Rules 

The  MHPA  provisions  are  set  forth  in 
section  9812  of  the  Code,  section  712  of 
ERISA,  and  section  2705  of  the  PHS  Act 
MHPA  and  the  interim  rules  apply  to  a 
group  health  plan  (or  health  insurance 
coverage  ofiiBred  by  issuers  in 
connection  with  a  group  health  plan) 
that  provides  both  medical/suigical 
benefits  and  mental  health  benefits. 

The  MHPA  provisions  provide  for 
parity  in  the  application  of  aggregate 
lifetime  dollar  limits,  and  ann;i«l  dollar 
limits,  between  mental  health  benefits 
and  medical/surgical  benefits.  If  a  group 
health  plan  offers  two  or  more  benefit 
packages  under  the  plan,  the 


'However,  the  preemption  is  broader  for  the 
statutory  requirements  of  section  701  of  ERISA  and 
section  2701  of  the  PHS  Act  that  limit  the 
application  of  preexisting  condition  exclusions. 
Under  these  broader  provisions.  State  laws  cannot 
"differ"  from  the  preexisting  condition  exclusion 
requirements  of  section  701  of  ERISA  or  section 
2701  of  the  PHS  Act  except  as  specifically 
permitted  by  section  731(b)(2)  of  ERISA  and  aactiaii 
2723(b)(2)  of  the  PHS  Act.  These  provisions  pennit 
a  State  to  impose  on  health  insurance  Imiaii 
certain  stricter  limitations  relating  to  praexiitiiig 
condition  exclusions. 
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requirements  of  MHPA  and  the  interim 
rules  apply  separately  to  each  package. 
The  interim  rules  make  clear  that  the 
MHPA  requirements  apply  regardless  of 
whether  the  mental  health  benefits  are 
administered  separately  under  the  plan. 
In  addition,  the  interim  rules  make  clear 
that  the  MHPA  requirements  in  ERISA 
and  the  PHS  Act  apply  both  to  group 
health  plans  and  to  oaalth  insurance 
issuers  offering  coverage  in  connection 
with  a  group  health  plan. 

MHPA  and  the  interim  rules  do  not 
require  a  group  health  plan  (or  health 
insurance  coverage  offered  in 
connection  with  a  group  health  plan)  to 
provide  mental  health  benefits.  In 
addition,  MHPA  and  the  interim  rules 
do  not  affect  the  terms  and  conditions 
(including  cost  sharing,  limits  on  the 
number  of  visits  or  days  of  coverage, 
requirements  relating  to  medical 
neceasity,  requirements  that  patients  or 
providers  obtain  prior  authorization  for 
treatment,  and  requirements  relating  to 
primary  care  physicians'  referrals  for 
treatment)  relating  to  the  amount, 
duration,  or  scope  of  mental  health 
benefits  under  a  plan  (or  coverage) 
except  as  specifically  provided  in  regard 
to  parity  of  aggregate  lifietime  dollar 
limits  and  annual  dollar  limits.' 

].  Aggregate  Lifetime  Umita  and  Annual 
UmitM 

Under  MHPA  and  the  interim  rules,  a 
group  health  plan  (or  health  insurance 
coverage  offered  in  connection  with  a 
group  health  plan)  providing  both 
medical/surgical  benefits  and  mental 
health  benefits  may  comply  with  the 
MHPA  parity  requirements  in  any  of  the 
following  oeneral  ways: 

•  The  plan  (or  coverage)  may  comply 
by  not  including  any  aggregate  lifetime 
dollar  limit  or  annual  dollar  limit  on 
mental  health  benefits. 

•  The  plan  (or  covange)  may  comply 
by  imposing  a  single  aggregate  lifetime 
or  annual  dollar  limit  on  both  medical/ 
surgical  benefits  and  mental  health 
benefits  in  a  way  that  does  not 
distinsuish  between  the  two. 

•  Tne  plan  (or  coverage)  may  comply 
by  imposing  an  afm§0b»  lifetime  dollar 
limit  or  aimual  dollar  limit  on  mental 
health  benefiU  that  is  not  less  than  the 

lifetime  doUar  limit  or  auiual 


'InraapoaaalotlMl 
public  -T  ea  MHPA  i 

Padvallai^i«v(e2n(MaM).l  

BMptoy— t  OppoituaHy  Cammtmkm  (KBOC) 
Mtid  UiM  Um  AuMficMM  wttk  DtaabUitiM  Act 
(ADA)  HoMbMi  (llaafaUity-bMMi  dtotlnctioM 
(InchM&agMch  diJRoctioiia  raUtii^  to  th* 

•)tai< 


otiMfwus  nin  witUo  tiM  prolsctlcMM  Of 
501(c)  of  th«  ADA.  Th«  ADA  U  within  Um 
ragulatory  (uriadictiaa  ofth*  EEOC 


dollar  limit  on  medical/surgical 
benefits. 

•  In  the  case  of  a  plan  (or  coverage) 
imder  which  aggregate  lifetime  dollar 
limits  or  annual  dollar  limits  differ  for 
categories  of  medical/surgical  benefits, 
the  plan  (or  coverage)  may  comply  by 
calculating  a  weighted  average  aggregate 
lifetime  dollar  limit  or  weighted  average 
■nniial  dollar  limit  for  mental  health 
benefits.  The  weighted  average  must  be 
based  on  a  formula  in  the  interim  rtiles 
that  takes  into  account  the  limits  on 
difiiBrent  categories  of  medical/siugical 
benefits. 

In  addition,  under  MHPA  and  the 
interim  rules,  benefits  for  treatment  of 
substance  abuse  or  chemical 
dependency  may  not  be  cotmted  in 
applying  an  aggregate  lifetime  or  annual 
dollar  limit  that  applies  separately  to 
mental  health  benefits. 

2.  Exemptiont  from  the  Requiremente  of 
klHPA 

(a)  Small  Employer  Exemption 

Tlie  parity  requirements  imder  MHPA 
and  the  interim  rules  do  not  apply  to 
any  group  health  plan  (or  health 
insurance  coverage  offiarBd  in 
connection  with  a  group  health  plan)  for 
any  plan  year  of  a  small  employer.  The 
term  "small  employer"  is  defined  as  an 
employer  who  employed  an  average  of 
at  least  2  but  not  more  than  50 
employees  on  business  days  during  the 
preceding  calendar  year  and  who 
employs  at  least  2  employees  on  the  first 
day  of  the  plan  year.* 

For  purposes  of  the  small  emplojrer 
exemption,  all  persoiu  treated  as  a 
single  employer  under  subsections  (b). 
(c),  (m),  and  (o)  of  section  414  of  the 
Code  (26  U.S.C  414)  are  treated  as  one 
employer.  In  addition,  if  an  employer 
was  not  in  existence  throughout  the 
preceding  calendar  year,  whether  the 
employer  is  a  small  employer  is 
determined  on  the  average  niunber  of 
employees  the  employer  reasonably 
expects  to  employ  on  business  days 
during  the  current  calendar  year. 
Finally,  any  reference  to  an  employer  in 
the  small  employer  exemption  include* 
a  refaraDca  to  a  predecessor  of  the 
employer. 


«S«:tloa  SeSKa)  oftlM  Cod*.  MCtioa  732(a)  of 
ERISA,  and  MCtioo  27Zl(a)  oT  the  PHS  Act  provida 
m  apyliaa  Mdar  lb*  MHPA 
I  ••  tMO  is  aate  ptovialaaa  addad  by 
iOPAA  Md  llw  NMbotw*  Md  Mothan- Haalth 
Piulwlloa  Ad  of  leae.  Tba  axoaption  appllaa  to 
any  vovp  hasith  plaa  (aad  kaaitb  ituuranca 
mnwaga  olltrad  in  ooaaactfon  with  ■  group  haaitb 
plan)  far  any  plan  yaar  if.  ea  tba  fint  day  of  tha 
plan  yaar.  tha  plan  has  iawar  than  2  parUdpaals 
who  an  cunant  wnployaai 


(b)  Increased  Cost  Exemption 

The  second  exemption  from  the 
MHPA  requirements  applies  to  group 
health  plans  (or  health  insurance 
coverage  offered  in  connection  with  a 
group  health  plan)  if  the  application  of 
the  MHPA  parity  requirements 
described  in  paragraph  (b)(l)(i)  >  results 
in  an  increase  in  the  cost  under  the  plan 
(or  coverage)  of  at  least  one  percent 
This  exemption  is  available  only  if  the 
requirements  of  paragraph  (f)  are  met  If 
a  plan  offers  more  than  one  benefit 
package,  the  exemption  is  applied 
separately  to  eech  benefit  package. 
Except  as  provided  in  the  transititm 
period  described  in  paragraph  (h).  a 
plan  must  implement  the  parity 
requirements  for  the  first  plan  jrear 
beginning  on  or  after  January  1, 1998, 
and  must  continue  to  comply  with  the 
parity  requirements  imtil  September  30. 
2001  (the  simset  date  in  paragraph  (i)) 
unless  the  plan  satisfies  the  exemption 
described  in  paragraph  (0-  However,  the 
exemption  is  not  effective  until  30  dajrt 
after  the  notice  requirements  in 
paragraph  (f)(3)  are  satisfied. 

The  interim  rules,  in  paragraph  (fH2), 
describe  the  ratio  of  two  terms  used  to 
determine  if  a  plan  (or  coverage)  has 
experienced  a  cost  increase  of  one 
percent  or  more.  The  first  term  is  the 
total  cost  incurred  imder  parity 
(including  both  mental  health  costs  and 
medical/surgical  costs).  The  second 
term  is  the  total  cost  incurred  under 
parity  reduced  by  the  costs  required 
solely  to  comply  with  parity.  Costs 
required  solely  to  comply  with  parity 
include  mental  health  clainu  thiit  would 
have  been  denied  absent  amendments 
required  to  comply  with  parity,  the 
administrative  costs  related  to  those 
claims,  and  other  administrative  costs 
attributable  to  complying  with  the 
parity  requirements.  Prraiium  pa3rments 
are  not  considered  in  this  calciilation. 
The  ratio  is  expressed  by  the  following 
formula: 


m 


^1X)1000 


IE-(CE-»-AE) 

IE  represents  the  incurred  expenditures 
during  the  base  period.  CE  represents 
the  claims  incuned  during  the  base 
period  that  would  have  been  denied 
under  the  terms  of  the  plan  absent  plan 
amendments  required  to  comply  with 
the  parity  requirements  of  paragraph 
(b)(l)(i).  A£  represents  administrative 
costs  related  to  claims  in  CE  and  other 
administrative  costs  attributable  to 


'  Any  rafwanca  to  a  particular  paragraph  in  thia 
praambla  to  tha  intarim  rulaa  ia  a  tahwnca  to  tha 
octraapoodina  paragraph*  In  aach  of  tha 
Dapaftmaola'  iMaria  rulaa. 
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compljring  with  the  parity  requirements 
of  paragraph  (b)(l)(i). 

Examples  illustrate  how  the  rule  is 
applied  in  the  case  of  a  self-fimded 
plan,  a  fully  insured  plan,  and  a 
partially  insured  plan.  Moreover,  in  the 
case  of  a  partially  insured  plan  in  which 
the  partially  insured  portion  is  pooled 
for  rating  purposes,  the  costi  of  the  pool 
should  be  allocated  proportionally 
among  the  pool  members  by  reasonable 
methods,  including  proportional 
enrollment  Additional  provisions  in 
paragraph  (Q  describe  the  baseline  for 
determining  those  costs  that  are 
attributable  solely  to  compliance  with 
the  parity  requirements,  the  base  period 
used  to  calculate  whether  a  plan  may 
claim  the  exemption,  and  how  long  the 
exemption  appUes  once  it  is  claimed. 
The  iMse  period  must  begin  on  the  first 
day  in  any  plan  year  that  the  plan 


complies  with  the  requirements'of 
paragraph  (b)(l)(i)  of  this  section  and 
must  extend  for  a  period  of  at  least  six 
consecutive  calendar  months.  However, 
in  no  event  may  the  base  peritxi  begin 
prior  to  September  26, 1996  (the  date  of 
enactment  of  the  Mental  Health  Parity 
Act  (Pub.  L  104-204, 110  Stat.  2944)). 

Before  a  group  health  plan  may  claim 
the  one-percent  increased  cost 
exemption,  it  must  furnish  participants 
and  beneficiaries  with  a  notice  of  the 
plan's  exemption  from  the  parity 
requirements  that  includes  the 
information  described  in  paragraph 
(f)(3)(i).  A  plan  may  satisfy  this 
requirement  by  providing  participants 
and  beneficiaries  with  a  summary  of 
material  reductions  in  covered  services 
or  benefits,  imder  29  CFR  2520.104b- 
3(d),  if  it  includes  all  the  information 
required  by  paragraph  (f)(3)(i).  However, 


this  exemption  under  MHPA  is  not  . 
effiective  until  at  least  30  days  after  the 
notice  is  sent  to  the  participants  and 
beneficiaries  and  the  appropriate  federal 
agency  even  if  the  notice  is  incorporated 
into  a  summary  of  material  reductions 
in  covered  services  or  benefits. 

A  group  health  plan  that  is  not  subject 
to  Part  7  of  Subtitle  B  of  Title  I  of 
ERISA,  and  a  plan  sul^ect  to  Part  7  of 
Subtitle  B  of  Title  I  of  ERISA  that 
chooses  not  to  incorporate  the 
information  in  paragraph  (f)(3)(i)  into  a 
summary  of  material  reductions  in 
covered  services  or  benefits  (which 
must  be  furnished  to  participants  and 
beneficiaries  and  the  appropriate  federal 
agency),  may  use  the  following  model  to 
satisfy  the  notice  requirement  under 
paragraph  (f)(3)  of  the  interim  rules: 

aaxMO  CODE  asis-oi-P:  asio-as-P;  4ia»^-r 
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NOTICE  OF  GROtlP  HEALTH  Pl-ANS  RXEMPTION  FROM  THE  MENTAL  HEALTH  PARITY  ACT 


•  DESCMPTION  OP  THE  ONE  PUtCCNT  INCREASED  CX)ST  EXEMPTION  — TMiMClMii 
prvvMid  to  yM  aadM- tkt  r«^ir«BMlB  vf  tiM  M«rtal  HmM  PwMy  Act  ef  19W  (MHPA)  bM 

p^lJtiliiltoLlMiWewbrliiBlaHhtwMUfftlii i  cl  tM-pdoa  fr— tiw 

MHPA.  UMw  MHPA^  ■  gr— » IwUfc  plmm  •ifcrtog  >t>  mnMnVtmr^ait  — <  awtol  Iwllii 
It  —Ml  f  trtgato  WHi—  Mtur  MmtH  —  — tol  IwUfc  bwiilb  that  an 
ftnr  M^cal/targical  bMMflli.  la  aMMM,  a  piM  tlMt  dMt  Mt  tefMt  aa  Maeal  M- 
Marifa  — ikal/iartteal  tiaillmwaraMyay  at  laipiM  tach  a  Martfa 
irwip  kaaMi  Hu  «a  daiai  aa  awptiaa  fr— MMaaiaqairianaa  if  tka  plaa't 
*M  to  dH  aanlcadaa  af  MHPA's 


thaaaay 
teMMaM 


;a 


rtmll  of  jrour  group  hcakta 


Upoa 
LtotS 

which  dM 


ofthk 


hfjmt{m 


I'l 


\.  Naoieofthe  group  health  plan  and  the  plan  number  (FN):. 


2.  Name,  address,  and  telephone  mimbcf  of  plan  adminialralor  reapowaibic  for  providing  thb  notice: 


3.  For  single-employer  plans,  the  name,  address,  tekpbone  number,  (if  different  from  Line  2)  and  employer  identifkalion 
number  (EIN)  of  the  employer  sponsoring  the  group  health  plan: 


4.  Effective  date  ofihe  exemption  (at  leaatM  days  after  the  notices  are  sent): 


3.  For  Aather  information,  call: 


4t 
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To  claim  the  one-percent  increased 
coat  exemption,  a  group  health  plan  that 
is  a  church  plan  (as  defined  in  section 
414(e)  of  the  Code)  also  must  furnish  to 
the  Department  of  the  Treasury  a  copy 
of  the  notice  sent  to  participants  and 
beneficiaries  that  satisfies  the 
requirements  of  paragraph  (f)(3)(i).  To 
claim  the  one  percent  incr^ed  cost 
exemption,  a  group  health  plan  subject 
to  Part  7  of  Subtitle  B  of  Title  I  of  ERISA 
also  must  furnish  to  the  Department  of 
Labor  a  copy  of  the  notice  sent  to 
participants  and  beneficiaries  that 
satisfies  the  requirements  of  paragraph 
(0(3)(i).  To  claim  the  one  percent 
increased  cost  exemption,  a  group 
health  plan  that  is  a  nonfederal 
governmental  plan  also  must  furnish  to 
the  Department  of  Health  and  Human 
Services  a  copy  of  the  notice  sent  to 
participants  and  beneficiaries  that 
satisfies  the  requirements  of  paragraph 
(f)(3)(i).  In  all  cases,  the  exemption  is 
not  effective  until  30  days  after  notice 
has  been  sent  both  to  participants  and 
,  beneficiaries  and  to  the  appropriate 
federal  agency.  Any  notice  submitted  to 
the  Department  of  Labor  or  Health  and 
Human  Services  will  be  available  for 
public  inspection. 

The  Secretaries  have  designated  the 
following  addresses  for  delivery  of  these 
notices: 

For  notices  to  the  Department  of  the 
Treasury,  church  plans  should  mail  the 
notice  to:  Office  of  the  Assistant 
Commissioner,  Examination, 
Examination  Programs  CP:EX:E,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224:  Attention:  MHPA  one- 
percent  cost  exemption  notice. 

For  notices  to  the  Department  of 
Labor,  plans  should  mail  the  notice  to: 
Public  Documents  Room,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638, 
200  Constitution  Avenue,  NW.. 
Washington,  DC  20210;  Attention: 
MHPA  one-percent  cost  exemption 
notice. 

For  notices  to  the  Department  of 
Health  and  Human  Services,  plans 
should  mail  the  notice  to:  Health  Care 
Financing  Administration,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850;  Attention:  Insurance 
Standards:  Exemptions. 

Finally,  to  claim  the  one  percent 
increased  cost  exemption,  a  plan  (or 
issuer)  must  make  available  to 
participants  and  beneficiaries  (or  their 
representatives),  on  request  and  at  no 
charge,  a  summary  of  the  information 


described  in  paragraph  (f)(4).  An 
individual  who  is  not  a  participant  or 
beneficiary  and  who  presents  a  notice 
described  in  paragraph  (f)(3)(i)  is 
considered  to  be  a  representative.  For 
this  purpose,  individually  identifiable 
information  in  the  notice  may  be 
redacted.  The  summary  of  information 
must  include  the  incuired  expenditures, 
the  base  period,  the  dollar  amount  of 
claims  incurred  during  the  base  period 
that  would  have  been  denied  under  the 
terms  of  the  plan  absent  amendments 
required  to  comply  with  parity,  and  the 
administrative  expenses  attributable  to 
compl3ring  with  the  parity  requirements. 
In  no  event  should  a  summary  of 
information  include  individually    ' 
identifiable  information. 

Civil  money  penalties  as  described  in 
regulations  at  45  CFR  146.184(d)  apply 
to  an  issuer  or  nonfederal  governmental 
plan  that  fails  to  satisfy  the 
requirements  of  paragraph  (f). 

3.  MHPA 's  Effective  Date  and  Sunset 
Provision 

The  MHPA  provisions  are  generally 
effiactive  for  group  health  plans  (and 
health  insurance  issuers  offering  health 
insurance  coverage  in  connection  with  a 
group  health  plan)  for  plan  years 
beginning  on  or  after  January  1, 1998. 
MHPA  includes  a  sunset  provision 
under  which  the  MHPA  requirements 
do  not  apply  to  benefits  for  services 
furnished  on  or  after  September  30, 
2001. 

However,  for  requirements  of  this 
section  other  than  the  one-percent 
increased  cost  exemption,  the  interim 
rules  provide  a  limitation  on 
enforcement  actions  in  paragraph  (h)(2). 
Under  that  paragraph,  no  eulorcement 
action  can  be  taken  by  any  of  the 
Secretaries  against  a  group  health  plan 
(or  issuer)  that  has  sought  to  comply  in 
good  faith  with  the  requirements  of 
section  9812  of  the  Code,  section  712  of 
ERISA,  and  section  2705  of  the  PHS  Act 
with  respect  to  a  violation  that  occurs 
before  the  earlier  of  the  first  day  of  the 
first  plan  year  beginning  on  or  after 
April  1, 1998,  or  January  1, 1999. 
Compliance  with  the  requirements  of 
the  interim  rules  is  deemed  to  be  good 
faith  compliance  with  the  requirements 
of  section  9812  of  the  Code,  section  712 
of  ERISA,  and  section  2705  of  the  PHS 
Act 

With  respect  to  the  increased  cost 
exemption,  the  interim  rules  provide  in 
paragraph  (hK3)  a  transition  period  for 
compliance  with  the  requirements  of 


paragraph  (f).  Under  paragraph  (h)(3). 
no  enforcement  action  will  be  taken 
against  a  group  health  plan  (or  isauer) 
that  is  subject  to  the  KOiPA 
requirements  prior  to  April  1, 1998 
solely  because  the  plan  has  claimed  the 
increased  cost  exemption  under  section 
9812(c)(2)  of  the  Code,  section  712(c)(2) 
of  ERISA,  or  section  2705(c)(2)  of  the 
PHS  Act  based  on  assumptions 
inconsistent  with  the  rules  under 
paragraph  (f)  of  the  interim  rules, 
provided  that  the  plan  is  amended  to 
comply  with  the  parity  requirements  no 
later  than  March  31, 1998  and  the  plan 
complies  with  the  notice  requirenrants 
in  paragraph  (h)(3)(ii). 

A  group  health  plan  satisfies  this 
transition  period  notice  requirement 
only  if  the  plan  provides  notice  to  the 
applicable  federal  agency  and  posts 
such  notice  at  the  location(s}  where 
documents  must  be  made  available  for 
examination  under  section  104(b)(2)  of 
ERISA  and  the  regulations  thereunder 
(§  2520.104b-l(b)(3)).  The  notice  must 
indicate  the  plan's  intent  to  use  the 
transition  period  by  30  days  after  the 
first  day  of  the  plan  year  b^inning  on 
or  after  January  1,  1998,  but  in  no  event 
later  than  March  31, 1998.  For  a  group 
health  plan  that  is  a  church  plan,  die 
applicable  federal  agency  is  the 
Ctepartment  of  the  Treasury.  For  a  group 
health  plan  that  is  subject  to  Part  7  of 
Subtitle  B  of  Tide  I  of  ERISA,  the 
applicable  federal  agency  is  the 
Department  of  Labor.  For  a  group  health 
plan  that  is  a  nonfederal  governmental 
plan,  the  applicable  federal  agency  is 
the  Department  of  Health  and  Human 
Services.  In  all  cases,  the  notice  must 
include  the  date;  the  name  of  the  plan 
and  the  plan  number;  the  name, 
address,  and  telephone  number  of  the 
plan  sponsor  or  plan  administrator;  the 
employer  identification  ntmiber  (in  the 
case  of  single-employer  plans  only);  the 
individual  tocontact  for  further 
information;  the  signature  of  the  plan 
administrator;  and  the  date  signed.  In 
addition,  the  notice  must  be  provided  at 
no  charge  to  participants  and 
beneficiaries  (or  their  representatives) 
within  15  days  after  receipt  of  a  written 
or  oral  request  for  such  notification,  but 
in  no  event  does  the  notice  have  to  be 
provided  before  it  has  been  sent  to  the 
applicable  federal  agency.  For  this 
purpose,  plans  may  use  the  following 
model: 

muMta  oooc  ^no-tn-p-,  46io.4»-p-,  4tio-oi-p 
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ign-nrF  of  r.RotJp  heai  th  plans  usf.  of  transition  period 

•  IMPORTANT  — Tkb  Mtkait  rcqaircd  to  be  provided  if  a  (roap  iMakh  plaa  um  dM  trmMMoa  period  ■■dM-tl 
roqairoMato  of  tlM  Meatal  HmHk  Parity  Act  (MHPA).  Uader  MHPA,  a  groep  kaaMi  plaa  offcriat  botk 
Mdkal/iargical  aad  aaatal  haaltk  b«Mfits  fracraUy  caa  a*  laafHr  Mt  aaaaal  or  agfregale  HfeCiaM  dollar  liaiits  « 
■natal  iMaM  beaelto  tkat  are  lower  tkaa  aay  tack  dollar  Uaiits  for  aMdical/iar|ical  boaeflts.  la  additioa,  a  plaa 
tkat  does  aot  iaipoae  aa  aaaaal  or  aggregate  HfetiaM  doUar  liaiH  oa  aMdkaVwrgical  bcaefiti  geacrally  auy  aot 
iapoec  tack  a  Maiit  oa  oMatal  iMaMk  bcacffts.  However,  a  groap  iMaMk  plaa  caa  daiai  aa  ezeaiptioa  tnm  tkeee 
reqaireaMats  if  tiM  ptan'i  coats  lacriaai  am  percent  or  ofMre  dae  to  the  appHcatkn  of  MHPA's  reqaireaMBts. 
Uader  MHPA,  a  plaa  tkat  claiaM  tke  oae  perceat  iacreawd  cost  cieaptioa  prior  to  tke  iasaaace  of  tkc  MHPA 
iateria  ragatetioat  based  oa  assaaiptioas  iacoasisteat  witk  tke  MHPA  iateriai  regalatioas  auy  delay  coapNaace 
witk  tke  parity  reqaireaMats  of  MHPA  aatU  a  date  ao  brtor  tkaa  MM«k  31, 199t. 


Tbis  aotice  b  to  ioforai  yoo  tkat  tkc  plaa  is  atiliziBg  tkc  MHPA  traasitioa  period  aad  tkat  tkc  plaa  b  delayiag 
coaipUaaco  wkk  tke  parity  roqairsaMats  of  MHPA  aatU  a  tiaM  ao  later  tkaa  Marck  31. 19n. 


I.  Name  ofthe  group  health  plan  and  the  plan  number  (FN): 


2.  Name,  address,  and  telephone  number  of  plan  administrator  respoosibie  for  providing  this  notkc: 


3.  For  single-employer  plans,  the  name,  address,  telephone  number,  (if  different  from  Line  2),  and  employer  identification 
number  (EIN)  of  the  employer  sponsoring  the  group  health  plan: 


4.  For  further  information,  call: 


S.  Signature  of  plan  administrator 


Date: 


muAa 


oooc 


mm  eiiC; 


4S10-M-C:  41S»-«1-C 
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The  Secretaries  have  designated  the 
following  addresses  for  delivery  ofthe 
notices:  For  notices  to  the  Department  of 
the  Treasury,  plans  should  mail  the 
notice  to:  Office  of  the  Assistant 
Commissioner,  Examination, 
Examination  Programs  CP:EX:E,  1111 
Ckinstitution  Avenue,  NW.,  Washington, 
IX;  20224;  Attention:  MHPA  transition 
period  notice. 

For  notices  to  the  Department  of 
Labor,  plans  should  mail  the  notice  to: 
Public  Documents  Room,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  Attention: 
MHPA  transition  period  notice. 

For  notices  to  the  Department  of 
Health  and  Human  Services,  plans 
should  mail  the  notice  to:  Health  Care 
Financing  Administration.  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850;  Attention:  Insurance 
Standards:  Exemptions. 

C  Interim  Rules  and  Request  for 
Cominents 

Section  9833  ofthe  Code  (formerly 
section  9806),  section  734  of  ERISA 
(formerly  section  707),  and  section  2792 
ofthe  PHS  Act  provide,  in  part,  that  the 
Secretaries  of  the  Treasury,  Labor,  and 
Health  and  Human  Services  may 
promulgate  any  interim  final  rules  as 
they  determine  are  appropriate  to  carry 
out  the  provisions  of  Chapter  100  of 
Subtitle  K  of  the  Code,  Part  7  of  Subtitle 
B  of  Title  I  of  ERISA,  and  Part  A  of  Title 
XXVn  of  the  PHS  Act,  including  the 
MHPA  provisions. 

Under  Section  553(b)  ofthe 
Administrative  Procedure  Act  (5  U.S.C 
551  et  seq.)  a  general  notice  of  proposed 
rulemaking  is  not  required  when  an 
agency,  for  good  cause,  finds  that  notice 
and  public  comment  thereon  are 
impracticable,  uimecessary,  or  contrary 
to  the  public  interest. 

These  rules  are  being  adopted  on  an 
interim  final  basis  because  the 
Secretaries  ha^  determined  that 
without  prompt  guidance  some 
members  of  the  regulated  community 
may  not  know  what  steps  to  take  to 
comply  with  the  MHPA  requirements, 
whidi  may  result  in  an  adverse  impact 
on  participants  and  beneficiaries  with 
regard  to  dieir  mental  health  benefits 
imder  group  health  plans  and  the 
protections  provided  under  MHPA. 
Moreover,  MHPA's  requirements  will 
affect  the  regulated  community  in  the 
immediate  fature. 

MHPA's  requirements  are  efEsctive  for 
all  group  health  plans  and  for  health 
insurance  issuers  offisring  coverage  in 
connection  with  such  plans  for  plan 
jrears  b^nrring  on  or  after  January  1, 


1998.  Plan  administrators  and  sponsors, 
issuers,  and  participants  and 
beneficiaries,  will  need  guidance  on  the 
new  statutory  provisions  before  MHPA's 
efiiective  date.  As  noted  earlier,  these 
interim  rules  take  into  accoimt 
conunents  received  by  the  Departments 
in  response  to  the  request  for  public 
comments  on  MHPA  publishMl  in  the 
Federal  Register  on  June  26, 1997  (62 
FR  34604).  For  the  foregoing  reasons, 
the  Departments  find  that  the 
publication  of  a  proposed  regulation,  for 
the  purpose  of  notice  and  public 
comment  thereon,  would  be 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.)  (RFA)  requires  an 
agency  to  publish  a  regulatory  flexibility 
analysis  describing  the  impact  of  a 
proposed  rule  which  the  agency 
determines  would  have  a  significant 
impact  on  a  substantial  nui^wr  of  small 
entities.  The  RFA  requires  that  the 
agency  present  an  initial  regulatory 
flexibility  analysis  and  seek  public 
comment  on  its  analysis  when  the 
agency  publishes  a  general  notice  of 
proposed  rulemaking  (NPRM)  imder 
section  553  of  the  Administrative 
Procedures  Act  (5  U.S.C.  553  et  seq.) 
(APA).  Under  the  RFA,  small  entities 
include  small  businesses,  non-profit 
organizations  and  governmental 
agencies.  For  our  purposes,  under  the 
lU'A,  States  and  individuals  are  not 
considered  small  entities.  However, 
small  employers  and  small  group  health 
plans  are  considered  small  entities. 

Since  these  rules  are  issued  as  interim 
final  rules,  and  not  as  an  NPRM,  a 
formal  r^ulatory  flexibility  analysis  has 
not  been  prepared.  Nonetheless,  in  the 
discussion  below  on  the  rule's  impact 
on  the  r^ulated  community,  the 
Departments  present  an  analysis 
addressing  many  of  the  same  issues 
otherwise  required  by  the  RFA, 
including  the  likely  impact  of  Uie 
interim  rule  on  small  entities,  and  a 
discussion  of  regulatory  alternatives 
considoed  in  crafting  the  rule.  The 
Departments  invite  interested  persons  to 
submit  comments  for  consideration  in 
the  development  ofthe  final  rules 
implementing  the  MHPA.  Consistent 
with  the  RFA,  the  Departments 
encourage  the  public  to  submit 
comments  thiat  accomplish  the  stated 
purpoae  of  the  MHPA  and  minimira  the 
impact  on  small  entities.  Specifically, 
we  welcome  comments  addressing  tne 
impact  of  the  MHPA's  1  percent  cost 
exemption  for  plans  and  issuers  that  can 
demonstrate  that  implementation  of  the 
parity  rules  would  raise  their 


expenditures  by  more  than  one  percent 
We  also  welcome  comments  addressing 
the  operation  of  the  MHPA  provision 
requiring  that  plans  using  differential 
aggregate  lifetime  or  annual  limits  for 
various  categories  of  benefits  use  a 
weighted  average  of  such  differential 
limits  to  calculate  the  overall  aggregate 
lifetime  and  anniml  limits  for  the  plan. 

E.  Executive  Order  12866— 
Departments  of  Labor  and  HeaMi  aad 
Human  Services 

The  Office  of  Management  and  Budget 
has  determined  this  rule  to  be  a  ma|ar 
rule,  as  well  as  an  economically 
significant  regulatory  action  under 
Section  3(f)  of  Executive  Order  12866. 
The  following  analysis  fulfills  the 
requirement  under  the  Executive  Order 
to  assess  the  economic  impact  of  major 
and  economically  significant  regulatory 
actions. 

Executive  Order  12866  requires 
agencies  to  assess  the  costs  and  benefits 
of  available  regulatory  alternatives,  and 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  mayimiga 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  Section  3(f)  of  the 
Executive  Order  12866  requires  agencies 
to  prepare  a  regulatory  impact  analysis 
for  any  rule  which  is  deemed  a 
"significant  regulatory  action" 
according  to  specified  criteria,  including 
whether  the  rule  may  have  an  annual 
effect  on  the  economy  of  SlOO  million 
or  more  or  certain  other  specified 
effects;  or  whether  the  rules  raise  novel 
legal  or  policy  issues  arising  out  ofthe 
President's  priorities. 

This  analysis  was  conducted  by  the 
Departments  of  Labor  and  Health  and 
Human  Services.  It  discusses  the 
economic  impact  of  the  MHPA,  which 
this  rule  implements,  with  special 
emphasis  on  the  one  percent  cost 
exemption.  It  quantifies  the  number  of 
plans  and  individuals  who  might  be 
affected  by  the  exemption  rule, 
illustrating  the  exemption's  effect  in  the 
context  of  othw  statutory  MHPA 
provisions.  It  separately  considers  the 
impact  of  regulatory  discretion 
exercised  by  the  Departments  in 
connection  with  this  rule. 

a.  Ovemll  Impact  of  the  MHPA 

In  general,  the  MHPA  may  have  both 
direct  and  indirect  effects  on  group 
health  plans,  plan  sponsors,  and  plan 
participants.  Direct  effects  may  include 
broader  coverage  of  mental  health 
treatments  and  associated  increases  in 
mental  health  benefit  payments.  Indirect 
effects  may  include  the  steps  employen 
who  sponsor  plans  nuiy  take  to  reduce 
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or  offMt  their  expenditures  attributable 
to  compliance  with  the  MHPA.  such  as 
amending,  curtailing  or  dropping 
mental  health  benefits  or  other 
components  of  compensation,  as  well  as 
participants'  responses  to  any 
expenmtiire  increases  that  are  passed  to 
them. 

Direct  Effects 

The  most  direct  effect  of  the  MHPA  is 
broader  health  insurance  coverage  for 
mental  health  treatment.  In  many  health 
plans,  mental  health  coverage  is  more 
restrictive  than  medical/surgical 
coverage  due  to  lower  annual  and/or 
lifetime  dollar  limits,  more  restrictive 
limits  on  visits  and  stays,  and  other  plan 
provisions.  For  example,  a  recent  survey 
of  employee  benefit  plans  by  Hay/ 
Huggins  illustrates  the  diffierences  in 
plan  terms  and  lower  dollar  limits  of 
mental  health  services  and  medical/ 
surgical  services.  The  survey  reported 
that  indemnity  plans  typically  impoae  a 
lifetime  limit  of  $90,000  for  mental 
health  benefits.  On  the  other  hand, 
medical/surgical  benefits  of  a  typical 
indemnity  plan  provide  a  lifetime  limit 
of  SI. 000.000. 

Requiring  fuller  coverage  of  mental 
health  treatment  will  increase  mental 
health  benefit  payments  and  associated 
plan  expenditures.  Some  of  this  increase 
will  be  p>aid  by  plan  sponsors,  and  some 
will  be  paid  by  participants  in  the  form 
of  increased  premiums  and/or 
reductions  in  other  compensation. 
Aside  from  any  increased  administrative 
costs  involved,  these  plan  expenditure 
increases  generally  represent  one  side  of 
transfer  payments  rather  than  erosion  in 
overall  social  welfare.  In  other  words, 
additional  plan  expenditures  arising 
from  the  MHPA  are  balanced  by 
additional  benefits  paid  for  mental 
health  services.  One  result  will  be  that 
some  money  that  would  have  been 
spent  on  other  goods  or  services  will  be 
spent  instead  on  mental  health  services. 

The  direct  effects  of  the  MHPA  will  in 
turn  cause  other  effects  due  to 
subsequent  responses  by  afCected 
employers  (in  their  capacity  as  plans 
sponsors)  and  participants. 

Indirect  Effects  of  the  MHPA 

There  are  numerous  ways  in  which 
plan  sponsors  affected  by  the  MHPA 
might  react.  Some  might  take  no  action 
other  than  to  remove  or  increase  dollar 
limits  on  mental  health  benefits.  Others 
might  make  other  changes  to  their 
mental  health  benefits  in  order  to 
reduce  or  offset  expenditure  increases 
from  compliance  with  MHPA.  The 
statute  explicitly  preserves  plan 
sponsors'  right  to  provide  no  mental 
health  benefits,  or  to  set  the  "terms  and 


conditions  (including  cost  sharing, 
limits  on  numbers  of  visits  or  days  of 
coverage,  and  requirements  relating  to 
medical  necessity)  relating  to  the 
amotuit.  duration,  or  scope  of  mental 
health  benefits,"  except  with  respect  to 
■nniiAl  or  lifetime  dollar  limits.  Some 
plan  design  options  would  be  associated 
with  lower  plan  expenditure  increases 
from  compliance  vtWh  the  MHPA.  The 
statute  also  provides  an  "increased  cost 
exemption"  under  which  the  statute 
"shall  not  apply"  if  its  application 
"results  in  an  increase  in  the  cost .  .  . 
of  at  least  1  percent"  (ERISA  Section 
712(c)(2)).  Plan  sponsors'  responses  to 
the  MHPA  may  lessen  their 
expenditures  associated  with 
compliance:  that  is,  their  responses  may 
reduce  the  amount  of  transfers  arising 
from  the  MHPA. 

For  example,  many  mental  health 
plans  currendy  have  non-dollar  limits. 
According  to  the  U.S.  Bureau  of  Labor 
Statistics,  among  full-time  participants 
at  private  establishments  with  100  or 
more  employees  in  1993.  55  percent 
were  subject  to  separate  day  limits  for 
inpatient  mental  health  treatment,  and 
43  percent  were  subject  to  separate  visit 
limits  for  outpatient  mental  health 
treatment  (U.S.  Bureau  of  Labor 
Statistics,  Employee  Benefits  in  Medium 
and  Large  Private  Establishments,  1993). 
Plans  that  impose  non-dollar  limits  on 
mental  health  benefits  may  face  smaller 
expenditures  increases  from  the  MHPA. 

Many  plans  currently  subject  mental 
health  benefits  to  separate  cost  sharing 
provisions.  Among  full-time 
participants  in  medium  and  large 
private  establishments  in  1993, 15 
percent  were  subject  to  separate 
coinsurance  rates  and  4  percent  were 
subject  to  separate  copayment  rates  for 
inpatient  mental  health  care,  while  53 
percent  and  18  percent  were 
respectively  subject  to  separate 
coinsurance  and  copayment  rates  for 
outpatient  mental  health  care.  Cost 
sharing  generally  affects  plan 
expenditures  in  two  ways.  First,  by 
shifting  some  payments  for  services  to 
participants,  cost  sharing  directly 
reduces  the  expenditures  borne  by 
plans.  Second,  by  increasing  the  price  of 
services  feced  by  participants,  cost 
sharing  reduces  the  quantity  of  services 
that  participants  demand.  Because  of 
both  of  these  mechanisms,  plans  that 
have  more  cost  sharing  for  mental 
health  benefits  will  not  be  impacted  as 
much  by  the  MHPA  as  plans  that  have 
parity  in  cost  shariiM. 

Many  plans  use  I^O-style 
management  techniques  to  control 
mental  health  benefit  expenditures. 
Plans  that  have  HMO-style  mental 
health  "carve-outs"  but  no  mental 


health  limits  are  likely  to  pay  less  for 
mental  health  benefits  than  fee-for- 
service  plans  %vith  low  dollar  limits  that 
are  impermissible  imder  the  MHPA.  For 
example,  a  FFS  plan  with  utilization 
review  and  an  annual  mental  health 
limit  of  $10,000  averages  $6.51  per 
member  per  month,  while  an  unlimited 
"carve  out"  plan  pays  $6.12.  according 
to  a  Price  Waterhouse  LLP  actuarial 
model  developed  for  the  Departments 
based  on  the  same  data  as  above. 

There  are  a  number  of  reasons  why 
the  permissible  plan  designs  outlined 
here  should  have  littie  negative  effiact  on 
existing  mental  health  coverage.  First, 
the  modest  expendittire  increases 
necessitated  by  the  MHPA  would  be 
unlikely  to  prompt  many  major  design 
changes.  As  noted  below,  approximately 
10  percent  of  afiiected  plans  will  bee 
increased  expenditures  under  the 
MHPA  of  at  feast  one  percent,  according 
to  the  Price  Waterhouse.  LLP  analysis 
conducted  for  the  Departments.  Only  4 
percent  of  afiiected  plans  are  expected  to 
be  feced  with  increases  bom  the  MHPA 
of  1.5  percent  or  more,  according  to  the 
same  analysis.  Second,  the  largest 
expenditure  increases  and  therefore  the 
most  aggressive  responses  will  be 
associated  with  plans  that  have  the 
tightest  dollar  caps  today — that  is.  with 
plans  that  would  have  provided  the 
most  restrictive  coverage  anyway. 

Other  effects  resulting  from  the 
MHPA  may  include  plan  sponsors 
dropping  mental  health  coverage 
altogether,  or  dropping  or  curtailing 
other  health  benefits  or  components  of 
compensation.  Such  curtailments  could 
include  shifting  some  of  the  cost  of 
benefits  to  employees,  for  example  in 
the  form  of  increased  participant 

£remium  contributions  for  health 
Buefits.  Participants,  in  turn,  might 
respond  to  premium  increases  by 
dropping  their  health  benefits  or 
electing  less  expensive  plans.  As  with 

Elan  sponsor  amendments  to  mental 
ealth  benefits,  such  responses  by  plan 
sponsors  and  participants  are  expected 
to  be  modest  and/or  rare,  given  the 
generally  small  direct  effacts  of  the 
MHPA  on  plan  expenditures. 

b.  Review  of  Quantitative  Estimates 

The  Congressional  Budget  Office 
(CBO)  estimated  that  the  MHPA's  direct 
effect  would  be  to  increase  health  plan 
expenditures  by  0.4  percent  on 
aggregate.  (See  Congressional  Budget 
Office,  "CBOs  Estimates  of  the  Mental 
Health  Parity  Amendments  to  the  VA/ 
HUD  Appropriation  Bill,  as  Passed  in 
the  Senate,"  September  10. 1096.)  This 
assumes  that  plan  sponsors  make  no    - 
changes  to  their  plans  other  than  to  raise 
or  eliminate  dollar  limits  on  mental 
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healdi  benefits  consistent  with  the 
MHPA's  parity  requirements.  However, 
some  plan  sponsors  may  make  other 
changes  to  their  plans  in  order  to  reduce 
or  of&et  the  impact  of  the  MHPA  on 
their  expenditures.  For  example,  some 
plan  sponsors  might  amend,  curtail,  or 
drop  mental  health  benefits  or  healdi 
benefits  in  general.  Taking  into  accotmt 
the  likely  incidence  of  such  plan 
sponsor  responses  to  the  MHPA.  CBO 
estimated  that  the  true  aggregate 
increase  in  health  plan  expenditures 
attributable  to  the  MHPA  would  only  be 
0.16  percent. 

Combining  these  figures  with  those 
from  an  earlier  CBO  analysis,  the 
Departments  calculate  that,  in  dollar 
terms,  the  total  annual  direct  impact  of 
the  MHPA  would  be  to  increase 
aggregate  health  plan  expenditures  by 
$1.16  billion,  not  accoimting  for  plan 
sponsor  responses  to  reduce  that 
impact  Atxounting  for  those  responses, 
the  actual  increase  in  nnniml  aggregate 
health  plan  expenditures  would  be  $464 
million.  It  should  be  noted  that  these 
figures  do  not  account  for  the  MHPA's 
increased  cost  exemption,  its  exemption 
of  firms  with  50  or  fewer  employees,  the 
incidence  of  managed  care  plans  whose 
added  cost  under  the  MHPA  would  be 
smaller  than  those  of  managed  fee  for 
service  plans,  or  for  plans  that  are 
separately  subject  to  state  requirements 
equal  or  greater  than  the  MHPA's.  The 
Departments'  estimates,  reported  below, 
incorporate  these  adjustments. 
CBO  also  reports  tne  Joint  Committee 
,  on  Taxation's  estimate  that  the  MHPA 
will  reduce  federal  revenues  by  $560 
million  over  six  years.  CBO  explains 
that  most  of  the  0.16  percent  increase  in 
plan  expenditures  would  be  shifted 
back  to  employees  as  lower  pay,  thus 
eroding  the  income  and  payroll  tax 
bases.  On  an  annual  basis,  the  MHPA 
would  increase  expenditures  for  fiederal 
annuitants'  health  benefits  by  $30 
million,  CBO  reports.  Finally,  the 
MHPA's  impact  on  nonfederal 
governmental  entities  would  amount  to 
$50  million,  while  its  impact  on  the 
private  sector  would  probably  exceed 
$100  million,  according  to  CBO. 

The  CBO  estimates  were  based  on  a 
typical  fee-for-service  indemnity  plan 
with  customary  management  teclmiques 
to  control  expenditures,  and  not  on 
plans  with  other  types  of  delivery 
systems,  such  as  Health  Maintenance 
Oiganizations  (HMOs),  Preferred 
Provider  Organizations  (PPOs).  or  Point- 
of-Service  (POS)  plans.  In  feet,  plans 
using  diffisrent  delivery  systems  will 
fece  diffisrent  expenditure  increases 
under  the  MHPA.  For  example.  HMOs, 
which  typically  contract  with  health 
care  providers  at  discounted  rates  and 


tightiy  manage  utilization,  will  fece 
smaller  increases  under  the  MHPA. 

Coopers  &  Lybrand  (C&L)  also 
estimated  the  impact  of  the  MHPA 
(Ronald  E.  Bachman,  "An  Actuarial 
Analysis  of  S.  2031.  The  Mental  Health 
Parity  Act  of  1996,"  prepared  for  the 
American  Psychological  Association. 
Coopers  &  Lybrand  LLP,  September 
1996).  C&L  estimated  that  the  MHPA 
would  increase  plan  expenditures  by 
0.12  percent  per  plan  on  average  before 
taking  into  accoimt  any  responses  by 
plan  sponsors.  Taking  plans  sponsors' 
responses  into  account  and  using  the 
same  response  assumption  as  CBO.  C&L 
estinuited  that  plan  expenditures  wovild 
increase  by  less  than  0.05  percent.  In 
dollar  terms,  these  increases  would 
amount  to  $348  million  and  $139 
million  respectively. 

Unlike  CBO,  C&L  considered  four 
diffiorent  delivery  systems:  fise-for- 
service  with  standard  utilization  review 
on  tjrpical  medical  services,  fee-foi^ 
service  with  specialized  mental  health 
utilization  review,  PPO  and  POS  plans 
with  specialized  mental  health 
utilization  review,  and  HMO  and  carve- 
out  mental  health  plans.  Under  each 
delivery  system,  C&L  also  considered  a 
variety  of  annual  dollar  limits  ranging 
from  $10,000  to  unlimited  amoiuits, 
rather  than  aamiming  that  all  plans  in 
the  delivery  system  provided  the  same 
level  of  benefits. 

The  Departments  performed 
additional  quantitative  analysis, 
generally  analogous  to  CBO's,  in  the 
course  of  assessing  the  impact  of  the 
regulatory  discretion  reflected  in  this 
rule.  The  additional  analysis  suggests 
that  the  direct  impact  of  the  MHPA,  not 
accounting  for  plan  sponsors'  responses, 
would  be  to  increase  annual  aggregate 
health  plans  expenditures  by  0.29 
percent  or  $653  million.  Under  CBO's 
assumption  regarding  plan  spKinsor 
responses  to  reduce  the  added 
expenditure,  actual  added  expenditures 
would  amount  to  $261  million.  The 
Departments  did  not  attempt  to 
independentiy  quantify  such  responses. 
However,  the  Departments  estimate  that 
if  all  plans  eligible  for  the  one  percent 
cost  exemption  exercise  it,  the  increase 
in  plan  expenditures  would  be  reduced 
from  0.29  percent  to  0.14  percent  or 
$310  million.  The  Departments'  analysis 
is  detailed  below. 

c.  Exercise  of  Regulatory  Discretion 

One  Percent  Cost  Exemption 

The  main  area  in  which  the  agencies 
exercised  regulatory  discretion  is  in 
connection  with  the  one  percent  cost 
increase  exemption.  Alternative 
regulatory  interpretations  can  impn^jt 


the  outcome  of  the  niunber  of  plans, 
firms,  policyholders,  and  covered  lives 
that  would  be  exempted  from  the 
MHPA. 

The  Departments  considered  options 
concerning  the  interpretation  of  the  one- 
percent  cost  exemption  and  how  it 
should  be  implemented.  In  general,  they 
considered  (1)  whether  the  eligibility  for 
the  exemption  should  be  determined 
retrospectively  or  prospectively,  and 
what,  if  any,  rrdes  should  be  established 
widi  respect  to  how  eligibility  should  be 
determined,  (2)  whether  eligibility 
should  be  contingent  on  affirmative 
approval  from  an  enforcement  agency  or 
simply  subject  to  possible  review  by 
such  an  agency,  and  (3)  whether  plan 
sponsors  electing  exemptions  should  be 
required  to  notify  {>articipants  and/or 
enforcement  agencies  of  this  action  and/ 
or  to  disclose  to  these  parties  evidence 
documenting  eligibility  for  the 
exemption.  They  also  considered  the 
administrability  of  each  option,  seeking 
to  balance  the  costs  and  benefits  to 
plans  and  participants,  as  well  as  the 
benefits  and  burdens  of  the  regulatory 
scheme  on  the  federal  government 

Retro/prospective  Determination 

The  options  considered  ranged  from  a 
purely  retrospective  interpretation  to  a 
purely  prospective  one,  and  included 
intermediate  interpretations  that  blend 
these  two  approaches. 

Under  a  purely  retrospective 
interpretation,  the  one  percent  increased 
cost  exemption  would  be  based  on 
actually  incurred  expenditures 
increases,  measured  retrospectively  after 
implementation  of  the  statute.  In  other 
words,  all  plans  must  comply  and 
provide  parity  of  annual  and/or  lifetime 
dollar  limits  of  mental  health  and 
medical  services  for  the  first  year 
beginning  with  the  start  of  a  plan  year 
on  or  after  January  1 ,  1998.  If  during  the 
first  year,  a  plan  experiences  increases 
in  expenditures  equal  to  one  percent  or 
more  as  a  result  of  complying  with  the 
statute,  that  plan  woidd  then  be  eligible 
to  exercise  an  exemption  &t>m  the 
MHPA  for  subsequent  plan  years. 

The  calculation  for  determining  the 
percent  increase  would  be  based  on  the 
rati({  of  the  increase  in  plan 
expenditures  to  the  total  plan 
expenditures,  that  is.  both  medical  and 
mental  health  expenditures.  For  self- 
insured  plans,  the  numerator  would  be 
the  actual  value  of  mental  health  claims 
paid  in  excess  of  thej>revious  plan 
limits.  For  example,  if  the  animal 
mental  health  limit  were  $10,000  and 
the  medical/siugical  were  $1,000,000, 
then  the  siun  of  all  mental  health  claims 
paid  in  excess  of  $10,000  would  be 
included  in  the  numerator  of  the  ratio 
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uaad  for  that  plan  in  calculations  related 
to  the  one  percent  exemption.  The 
denominator  for  self-insured  plans 
would  be  the  total  value  of  medical  and 
mental  health  claims  excluding  mental 
health  claims  in  excess  of  SIO.OOO.  If  the 
result  is  an  incresse  of  one  or  more 
percent,  the  plan  would  be  exempt  from 
complying  with  the  statute  in  any  other 
year  until  the  statute  sunsets  in  2001. 
Because  there  is  a  lag  between  the  time 
that  claims  are  incurred  and  the  time 
they  are  reported,  complete  data  needed 
for  the  calciilation  might  not  be 
available  until  three  or  six  months  after 
the  end  of  the  first  plan  year  under  the 
MHPA.  With  respect  to  fully  insured 
plans,  the  calculation  would  be  slightly 
difierent  To  the  extent  that  difierent 
plans'  experiences  are  pooled  far 
purposes  of  setting  premiums,  their 
eligibility  for  the  exemption  would 
depend  on  their  pooled  experience 
under  MHPA.  rather  than  on  each  plan's 
individual  experienceL 

The  purely  retrospective 
interpretation  would  minimize  the 
availability  of  the  exemption,  and 
therefore  might  result  in  both  the 
greatest  incidence  of  parity  in  lifetime 
and  annual  dollar  limits  and  the  greatest 
incidence  of  other  plan  actions  to 
reduce  or  oCbet  the  increase  in 
expenditures  arising  from  the  MHPA.  It 
would  also  assure  that  all  plan  elections 
to  exercise  the  one  percent  increased 
cost  exemption  are  based  on  actual 
experience  under  the  MHPA's  parity 
requirements  and  not  on  projections  or 
estimates  of  such  experience. 

Under  a  purely  prospective 
interpretation,  a  plan  would  be  eligible 
for  tbe  oxemption  prospectively  if  its 
expected  additional  expenditures  from 
the  MHPA  act  equaled  or  exceeded  one 
percent  of  its  expected  total 
expenditures  absent  the  MHPA.  A  self- 
insured  plan  would  project  these 
figures,  relying  on  available  data  and 
actuarial  projection  methods.  A  fully 
insured  plan  would  compare  legitimate 
premium  quotes  with  and  without  the 
exemption  to  determine  if  the  difiierence 
equals  or  exceeds  one  percent.  The 
purely  prospective  interpretation  would 
maximize  the  availability  of  the 
exemption,  and  therefore  might  resivU  in 
both  the  least  incidence  of  parity  in 
lifetime  and  annual  dollar  limits  and  the 
least  Incidence  of  other  plan  actions  to 
reduce  or  oAet  expenditure  iacrMBM 
arising  from  the  MHPA. 

Other  inlHpMlatibns  were  also 
considered,  some  closer  to  a  purely 
retrospective  interpretation  and  others 
closer  to  a  purely  prospective  one.  For 
example,  one  interpretation  might  allow 
plans  to  prospectively  determine  their 
eligibility  and  ex«rci«e  the  exemption. 


but  only  besed  upon  a  narrowly 
constrained  analysis  of  their  own  prior 
experience,  taking  into  account  only  the 
potential  added  expenditure  from  the 
MHPA  associated  with  participants 
whose  past  mental  health  claims 
reached  or  nearly  reeched  MHPA- 
prohibited  dollar  limits.  Intnpretations 
closer  to  the  purely  retrospective  view 
would  lessen  the  availability  of  the 
exemption,  and  therefore  might  result  in 
both  greater  incidence  of  parity  in 
lifetime  and  annual  dollar  limits  and 
lesser  incidence  of  other  plan  actions  to 
reduce  or  oBaet  expenditure  increases 
arising  from  the  MHPA;  those  closer  to 
the  purely  prospective  view  would  do 
the  opposite. 

The  approach  adopted  under  this 
rule,  refsrenced  above,  can  be 
characterized  as  modified  retrospective 
approach,  based  on  a  relatively  brief 
base  period.  It  is  intended  to  assure  the 
accurate  measurement  of  increased  costs 
while  minimizing  the  burden  on  plan 
sponsors  who  wish  to  exercise  the 
exemption  as  soon  as  accurate 
measurements  can  be  made.  It  also 
assures  that  all  plan  elections  to 
exercise  the  one  percent  increased  cost 
exemption  are  based  on  actual 
experience  under  the  MHPA's  parity 
requirements  and  not  on  projections  or 
estimates  of  such  experience.  The  rule 
eases  compliance  burdens  by  providing 
a  transition  period  imder  which  certain 
plans  whose  plan  years  begin  during  the 
first  quarter  of  1998  can  exercise  the 
exemption  until  April  1. 1996. 

Exemption  Authority 

This  rule  provides  that  plans  may 
determine  their  o%im  eligibility  for  the 
exemption  and,  if  eligible,  exercise  the 
exemption,  without  affirmative  approval 
from  any  enforcement  agency. 

Notification  and  Disclosure 

The  Departments  also  exercised 
discretion  in  requiring  notice  and 
disclosure  in  connection  with  the  one 
percent  increased  cost  exemption.  The 
rule  requires  plans  exercising  the  one 
percent  increased  cost  exemption 
during  all  or  part  of  the  first  quarter  of 
1998  under  the  rule's  transition 
provisions  to  notify  the  feden>l 
government,  and  to  post  a  copy  of  this 
notice  at  the  worlcplace.  It  further 
reqtiires  plans  otherwise  exercising  the 
exemption  to  notify  participants  and  the 
federal  government,  and  to  disclose  on 
leqimef  to  these  parties  summary 
docuiiMntation  of  the  plans'  eligibility 
for  the  exemption. 

Notifications  and  disclosures  will  be 
of  benefit  to  {>articipants.  They  will  help 
assure  plans'  compliance  with  the 
MHPA,  and  will  promote  participants' 


imderstanding  of  their  and  their  plans' 
status  under  tLe  MHPA.  Moreover,  by 
promoting  participants'  understanding, 
notifications  and  disclosures  will 
inform  participants'  choices  among 
plans  and  their  fsedbaok  to  plan 
sponsors,  thereby  fostering  more 
vigorous  competition  among  plan 
sponsors  and  issuers  to  provide  benefits 
attractive  to  participants  at  competitive 
prices.  The  cost  of  these  notifications 
and  disdostires  is  outlined  below. 

Weighted  Average  Limits 

The  Departments  also  exercised 
discretion  in  developing  rules  that 
specify  when  plans  may  impose 
separate  dollar  limits  on  mental  health 
beoefits  equal  to  the  weighted  average  of 
limits  imposed  on  other  benefit 
categories,  and  in  how  this  weighted 
average  may  be  calculated.  In  general, 
the  rules  provide  that  such  mental 
health  limits  may  be  imposed  if  the 
benefit  categories  to  which  separate 
limits  apply  account  for  at  least  one- 
third  of  total  plan  expenditures  and  are 
comparable  in  scope  to  mental  health 
benefits.  The  average  is  calculated  by 
weighting  each  applicable  limit  to 
reflect  its  share  of  total  plan 
expenditiires.  Any  unlimited  categories 
are  figured  into  the  average  by  using  in 
place  of  a  limit  a  reasonable  estimate  of 
the  p»Tirfminn  plan  expenditure  that 
could  possibly  be  incurred  in 
connection  with  all  such  categories,  and 
weighting  this  estimate  to  reflect  the 
proportion  of  total  plan  expenditures 
attributable  to  all  such  categories. 

Alternative  rules  might  have 
permitted  more,  fewer,  or  different 
plans  to  impose  such  limits  on  mental 
health  benefits,  and/or  resulted  in 
calculated  averages  that  were  higher  or 
lower.  For  example,  if  unlimited 
categories  were  treated  as  having 
infinite  limits,  then  the  weighted 
average  of  category  limits  would  equal 
infinify  and  the  option  of  imposing  a 
weighted  average  limit  on  mental  health 
benefits  effectively  would  be  foreclosed. 
In  contrast,  if  limits  applicable  to 
benefit  categories  narrower  in  scope 
than  mental  health  benefits  could  be 
averaged  to  arrive  at  the  permissible 
mental  health  limit,  plans  might  be  able 
to  impose  very  low  limits  on  very 
narrow  benefit  categories,  with  littie 
efiiect  on  coverage  of  these  categories  but 
with  the  result  of  a  lower  permissible 
mental  health  benefit  limit. 

d.  Impact  of  Regulatory  Dimcntion 

Because  the  Departments  exercised 
regulatory  discretion  in  connection  with 
the  one  percent  cost  exemption,  it  is 
necessary  to  quantify  the  number  of 
plans  eligible  for  the  exemption.  This 
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requires  both  estimates  of  the  affected 
universe  and  estimates  of  the 
distribution  of  impacts  within  that 
universe.  CBO  reported  universe 
estimates  but  did  not  estimate  the 
distribution  of  impacts.  C&L  provided  a 
distribution  but  not  universe  estimates. 
Thus,  neither  source  provides  the 
necessary  basis  for  estimating  the  reach 
of  the  one  percent  cost  exemption.  To 
address  this  gap,  the  Departments, 
assisted  by  Price  Waterhouse  LLP. 
combined  the  CBO  and  C&L  analyses 
with  other  data  to  produce  relevant 
national  estimates,  as  follows. 

First,  the  Departments  estimated  the 
relevfint  universe  at  3.0  million  plans 
sponsored  by  2.8  million  employers 
covering  145  million  individuals.  To 
derive  these  estimates,  we  tallied  the 
number  of  group  health  plan 
policyholders  and  dependents  by  firm 
size  from  the  Census  Bureau's  March 
1996  Current  Population  Survey.  Cmisus 
enterprise  data  provided  average  firm 
sizes  in  each  size  category,  allowing  us 
to  estimate  the  number  of  employers 
covering  these  individuals.  I^MG  Peat 
Kiarwick's  1997  survey  provided  the 
average  number  of  plans  per  firm  in 
each  size  group,  supporting  estimates  of 
the  number  of  plans.  Data  from  the 
Bureau  of  Labor  Statistics'  Employee 
Benefits  Survey  and  the  Health  and 
Retirement  Study  provided  a 
proportionate  breakdown  of  plans  and 
individuals  in  each  firm  size  group 
across  plan  fypes  (HMO,  PPO,  and  fae 
for  service).  Likewise,  data  from  KPMG 
and  Fpster  Higgins  surveys  were  used  to 
divide  insiued  from  self-insured  plans. 

Second,  the  Departments  narrowed 
the  focus  to  plans  affected  by  the 
MHPA.  Approximately  296,000  plans, 
sponsored  by  136,000  employers  and 
covering  113  million  individuals,  would 
be  directly  affected  by  the  MHPA.  This 
excludes  firms  with  fewer  than  50 
employees  (which  are  exempt  under 
ERISA  Section  712  (c)(1)),  plans  already 
covered  by  state  mandates  to  provide 
parify  in  annual  and  lifetime  dollar 
limits  (based  on  C&L  and  Hay  Huggins 
reports  of  the  incidence  of  differential 
limits — roughly  29,000  plans  were 
excluded  here),  and  insured  plans  in  13 
states  that,  independent  of  the  MHPA, 
as  of  January  1. 1998  will  require  parity 
equivalent  to  or  surpassing  that  required 
by  the  MHPA.  (Those  13  states  are: 
Indiana.  Maryland,  Minnesota, 
Montana.  Arkansas,  Colorado. 
Coimecticut,  Maine,  Missouri,  New 
Hampshire,  North  Carolina,  Rhode 
Island,  and  Texas.)  Some  of  the  plans 
identified  here  as  affected  may  not  be 
affected.  The  MHPA  permits  self- 
insured  nonfederal  governmental  plans 
to  opt  out  of  compliance.  This  includes 


roughly  22,000  plans  covering  about  18 
million  individuals.  It  also  exempts 
plans  whose  costs  increase  by  one 
percent  or  more,  as  enimierated  below. 
Third,  the  Depertments  estimated  the 
overall  impact  of  the  MHPA  as  follows: 
affiected  plans'  potential  increases  in 
mental  health  expenditures  under  the 
MHPA  equal  $653  million,  or  0.29 
percent  of  affected  plans'  $226  billion  in 
total  expenditures.  (The  0.29  percent 
figure  is  benchmarked  to  CBO's  estimate 
that  the  average  cost  increase  for 
indemnity  plans  would  be  0.4  percent, 
but  it  is  adjusted  to  reflect  C&L's 
assessment  of  the  relative  magnitude  of 
cost  increases  for  different  plan  types. 
The  $226  billion  figure  is  benchmarked 
to  CBO's  $290  billion  universe,  but 
reduced  proportionately  to  reflect  the 
Department's  estimate  of  the  proportion 
of  the  total  universe  that  is  affected  by 
the  MHPA.)  Under  CBO's  assumption 
regarding  plan  sponsor  actions  to  reduce 
the  added  expenditure,  actual  added 
expenditures  would  amoimt  to  $261 
million.  Expenditures  could  be  smaller 
still  as  a  result  of  self-insured 
nonfederal  governmental  plans'  right  to 
opt  out  of  compliance  and  the  MHPA's 
one  percent  increased  cost  exemption, 
which  are  not  accounted  for  in  the 
foregoing  estimates.  Recall  also  that 
these  expenditures  represent  transfsr 
pajrments  and  not  social  costs. 

One  Percent  Cost  Exemption 

The  efiiact  of  this  rule  will  be  to 
prohibit  all  covered  plans  from 
imposing  annual  or  lifetime  dollar 
limits  on  mental  health  benefits  that  are 
lower  than  limits  imposed  on  medical 
and  surgical  benefits  during  at  least 
seven  months  of  the  first  plan  year 
begiiming  on  or  after  January  1 ,  1998. 
Specifically,  after  six  months,  the  rule 
permits  plans  to  exercise  an  exemption 
as  soon  as  they  document  a  cost 
increase  of  one  percent  or  more  and 
provide  30  days  notice  to  participants 
and  the  fedend  govwnment 

Exactiy  when  a  given  plan  will 
become  eligible  to  elect  the  one  percent 
increased  cost  exemption  will  depend 
on  the  timing  of  its  increased  costs  and 
its  documentation  of  those  costs.  In 
many  cases,  plans'  increased  costs 
imder  the  MHPA  will  not  equal  or 
exceed  one  percent  until  more  than  the 
initial  six  months  have  elapsed*For 
example,  added  costs  from  the  MHPA's 
provision  restricting  the  use  of  annual 
dollar  limits  on  mental  health  benefits 
would  likely  be  concentrated  late  in  the 
plans  year,  when  some  participants 
would  otherwise  have  reached  these 
limits.  In  addition,  plans  that  utilize  this 
nde'  transition  period  may  not  be 
affected  by  the  MHPA's  provisions  until 


after  the  first  three  months  of  the  plan 
year  have  elapsed.  Therefore,  these  may 
be  less  likely  to  inciir  added  costs  of  one 
percent  or  more  until  later  in  the  plan 
year,  or  until  a  subsequent  plan  year  (in 
which  they  would  be  affected  by  the 
*  MHPA  beginning  on  the  first  day  of  the 
plan  year). 

Whether  eligible  plans  wishing  to 
reduce  the  direct  impact  of  the  MHPA 
will  opt  to  pursue  the  exemption  or  opt 
for  alternative  responses  will  depend  on 
each  plan's  particular  circiunstances 
and  priorities. 

The  Departments  estimated  the 
number  of  affected  plans  with  potential 
increases  of  at  least  one  percent 
Roughly  30.000  plans,  or  about  10 
percent  of  a  plans  affected  Ity  MHPA. 
potentially  would  be  eligible  for  the 
one-percent  increased  cost  exemption. 
That  is,  all  else  being  equal,  complying 
with  the  MHPA  would  increase  30,000 
plans'  expenditures  by  at  least  one 
percent  These  plans  cover  about  5 
million  policyholders  and  11  million 
individuals.  This  is  the  universe 
f  potentially  affected  by  the  provisions  of 
this  rule  that  address  the  one  percent 
increased  cost  exemption. 

In  assessing  the  impact  of  this  nde. 
the  Departments  considered  the 
economic  consequences  of  its 
provisions  implementing  the  one 
percent  cost  exemption.  Several  fectors 
are  likely  to  affect  the  magnitude  of 
those  consequences. 

First,  imdw  any  interpretation,  only 
10  percent  of  MlffA-affected  plans  (or 
30,000  plans)  could  become  eligible  for 
the  exemption,  and  only  some  of  those 
would  elect  to  emrdse  it  The  estimated 
30,000  plans  that  would  become  eligible 
for  the  one-percent  cost  exemption 
represents  the  upp)er  limit  of  the  number 
of  plans  that  would  actually  exercise  the 
exemption.  Many  of  the  potentially 
eligible  plans  are  likely  to  forego  the 
exemption  in  fevor  of  other  permitted 
actions.  A  survey  of  300  large  firms 
conducted  by  William  M.  Mercer,  Inc., 
found  that  fewer  than  2  percent 
intended  to  pursue  the  one  percent 
increased  cost  exemption.  Extrapolated 
to  the  Departments'  estimated  plan 
universe,  this  suggests  that  6,000  plans, 
or  22  percent  of  the  30,000  that  are 
potentially  eligible,  would  pursue  the 
exemption. 

Second,  expenditure  increases  from 
the  MHPA  will  geneiftlly  be  modest, 
even  for  plans  potentially  eligible  for    * 
the  one  percent  cost  exemption.  Their 
potential  expenditure  increase  would  be 
$332  million  on  a  base  of  $23  billion  in 
total  expenditures,  or  1.47  percent 
overali 
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Third,  as  noted  above,  plana  can  be 
designed  in  ways  that  lessen  these 
expenditure  increases. 

Fourth,  the  2,215  self-insured 
nonfederal  governmental  plans  that 
might  become  eligible  for  the  one 
pareant  cost  exemption  are  separately 
permitted  to  opt  out  of  the  MHPA 
antirely,  thereby  exercising  an 
alternative  exemption  with  equivalent 
eflact  These  plans  cover  1.8  million 
individuals,  or  16  percent  of  individuals 
in  potentially  eligible  plans. 

Fifth,  the  estimates  presented  in  this 
analysis  are  conservative;  actual 
expenditures  arising  from  compliance 
with  the  MHPA  are  likely  to  be  less  than 
reported  here.  In  particular,  the 
estimates  may  imderstate  the  reach  and 
cost-e0Bctivaness  of  managed  mental 
health  programs  that  will  exist  during 
the  years  that  the  MHPA  is  in  efhct  (See 
Roland  Sturm,  "How  Expensive  is 
Unlimited  Mental  Health  Care  Coverage 
Under  Managed  Care?"  JAMA.  Nov.  12. 
1997— Vol.  278  No.  18). 

Sixth,  because  plan  expenditure 
luLiuaiOB  under  the  MHPA  (aside  from 
incraaMs  in  administrative  expenses) 
are  transfers,  the  availability  and  use  of 
the  exemption  does  not  dumge 
aggregate  social  weUue.  However,  the 
availability  and  use  of  the  exemption 
does  affect  the  size  and  incidence  of 
transfers  across  affected  parties. 

Finally,  this  rule  preserves  the 
availability  of  most  of  this  savings  imder 
the  one  percent  exemption — certain 
eligible  plans  are  permitted  to  exercise 
the  exemption  after  seven  months, 
thereby  operating  under  the  exemption 
for  up  to  38  of  the  45  months  during 
which  the  MHPA  is  in  effect. 

This  rule  also  requires  certain  notices 
and  disclosures  by  plans  exercising  the 
one  percent  increased  cost  exemption. 
The  Departments  undertook  to  estimate 
the  paperwork  burdens  associated  with 
these  provisions,  as  well  as  the  burden 
■Mociated  with  determining  whether  a 
plan  is  eligible  for  the  exemption.  These 
estimates  are  summarized  below. 

The  estimates  reported  immediately 
below  are  for  all  plans  afilBCted  by  the 
notice  and  disclosure  provisions  of  this 
rule.  The  Paperwork  Rieduction  Act 
(PRA)  analysis  that  follows  is  presented 
separately  for  afEacted  private-sector 
plans  and  for  plans  sponsored  by 
nonfederal  governmental  employers, 
which  are  under  the  jurisdictions  of  the 
Departments  of  Labor  and  of  Health  and 
Htunan  Services,  tespectively. 

With  respect  to  the  notice  to 
participants  and  beneficiaries  and  to  the 
federal  government  by  plans  exercising 
the  one  percent  cost  exemption,  the 
Tnjifimiim  possible  number  of  such 
notices  is  approximately  5.0  million 


(reflecting  all  plans  potentially  eligible 
to  elect  the  exemption),  while  a  more 
likely  flgtue  is  1.1  million  (reflecting  the 
Mercer  survey  cited  above).  Assuming 
each  notice  requires  2  minutes  of  labor 
at  $11  per  hour,  plus  S0.50  for  postage 
and  materials,  total  coats  would  amount 
to  up  to  $4.3  million  or  more  probably 
S931,000.  (These  assumptions  reflect 
plans'  ability  to  satisfy  this  notice 
requirement  through  the  provisions  of  a 
separately  required  sunmiary  of  material 
modifications,  as  well  as  availability  of 
a  model  notice  to  the  government, 
which  together  e8sant[ally  eliminate 
separate  preparation  burdens  under  this 
requirement  and  help  minimiae  ongoing 
burdens.) 

With  respect  to  requirement  for  group 
health  plans  to  notify  the  federal 
government  of  use  of  the  transition 
period,  and  to  post  these  notices  in  the 
workplace,  only  those  plans  whose  plan 
years  begin  during  the  first  three  months 
on  1998  and  who  are  potentially  eligible 
for  the  one  percent  cost  exemption  are 
potentially  affected  by  this  provision. 
These  notices  would  be  filed  and  posted 
«vithin  30  days  or  less  of  the  beginning 
of  the  plan  year,  so  all  would  be  filed 
in  1998.  Based  on  annual  reports  filed 
with  the  Department  of  Labor,  the 
Departments  estimate  that  60  percent  of 
all  eligible  plans,  accounting  for  72 
percent  of  participants  in  such  plans, 
begin  their  plan  years  during  these 
months.  This  amounts  to  18.000  plans. 
representing  the  maximum  number  of 
notices  that  would  be  filed. 
Extrapolating  from  the  Mercer  survey 
cited  ^mve.  about  4.000  of  these  plans 
might  intend  to  pursue  the  exemption, 
representing  a  more  probable  number  of 
notices  to  be  filed.  Applying  the  same 
per  unit  cost  assumptions  as  above  to 
the  filing  and  posting  of  these  notices, 
the  cost  of  these  notices  would  be  no 
more  than  $8,000  and  more  likely 
$2,000.  These  assumptions  reflect  the 
availability  of  a  model  notice,  the  use  of 
which  eliminates  preparation  costs  and 
helps  minimize  ongoing  burdens. 

With  respect  to  tne  requirement  for 
plans  to  disclose  on  request  summary 
information  documentijig  the  plan's 
eligibility  Cor  the  one  percent  increased 
cost  exemption,  the  number  of  such 
disclosures  will  depend  on  the  volume 
of  requests.  One  miight  expect  requests 
to  arise  most  commonly  when 
participants  are  at  or  near  plans'  dollar 
limits.  Hay  Huggins  estimates  for  the 
Congressional  Research  Service  (See 
Roland  Sturm.  "How  Expensive  is 
Unlimited  Mental  Health  Care  Coverage 
Under  Managed  Care?"  JAMA,  Nov.  12. 
1997— Vol.  278  No.  18)  suggest  that  0.73 
percent  of  participants  on  average  incur 
nyintal  hoalth  ''1«<«"*  of  more  than 


$10,000— a  typical  annual  limit — in  a 
given  year.  The  Departments  adjusted 
this  figure  to  reflect  the  estimated 
relationship  between  increased 
expenditures  under  the  MHPA  for  plans 
eligible  for  the  one  percent  increased 
cost  exemption  and  increased 
expenditures  under  the  MHPA  for  all 
afiiected  plans,  concluding  that  3.74 
percent  of  participants  in  plans  riigibla 
for  the  one  percent  increased  cost 
exemption  incur  claims  of  more  than 
$10,000  in  a  given  year.  Assuming  that 
this  proportion  of  participants  in  plans 
electing  the  exemption  request 
disclosures,  the  maximum  number  of 
such  disclosure  requests  would  be 
186,000.  while  a  more  probable  figure 
woiild  be  40.000.  Given  the  same  per 
unit  cost  assumptions  as  above,  the 
associated  costs  would  be  $161,000  and 
$35,000.  respectively. 

Finally,  with  respect  to  plan 
determinations  of  eligibility  for  the  one 
percent  increased  cost  exemption,  the 
Departments  expect  that  plans  wishing 
to  exercise  the  one  percent  increased 
cost  exemption  or  their  service 
provOers  will  revise  their  automated 
claim  record  systems  to  fecilitate 
calculation  of  the  plans'  increased  costs 
attributable  to  the  MHPA.  The  number 
of  plans  performing  such  functions  in- 
housa  that  might  %vish  to  exercise  the 
exemption  is  estimated  to  be  no  more 
than  5,346  and  more  probably  1,142. 
The  nimiber  of  service  providers 
(including  health  insurance  issuers  and 
third  party  administrators)  that  will 
perform  this  function  for  plans  that 
wish  to  exercise  the  exemption  is 
estimated  to  be  1.770  (including  400 
third  party  administrators.  650  health 
insurers.  645  HMOs,  and  75  Blue  Cross 
Blue  Shield  organizations).  Assuming  a 
start  up  cost  of  $5,000  per  affected 
entity,  the  total  start-up  cost  associated 
with  determining  plans'  eligibility  to 
exercise  the  exemption  amounts  to 
$14.6  milUon  to  $35.6  million,  to  be 
amortized  ovw  10  years  beginning  in 
1998. 

The  estimates  of  the  numben  and 
costs  pf  notices,  disclosures  and 
calculations  reported  above,  and  below 
in  connection  with  the  Paperworii 
Reduction  Act.  may  be  high  with 
respect  to  nonfederal  governmental 
plans.  An  estimated  2.215  self-insured 
nonfederal  governmental  plans  might 
become  eligible  for  the  one  percent  cost 
exemption.  These  plans  are  separately 
permitted  to  opt  out  of  the  MHPA 
entirely,  thereby  exercising  an 
alternative  exemption  %irith  equivalent 
affact,  and  without  becoming  subject  to 
the  calculation,  notice,  and  disclosure 
requirements.  These  plans  cover  1.8 
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million  individuals,  or  16  percent  of 
individuals  in  potentially  eligible  plans. 

Weighted  Average 

The  economic  impact  of  the 
Departments'  exercise  of  discretfon  in 
the  weighted  average  rule  is  also 
expected  to  be  modest. 

First,  separate  limits  for  benefit 
categories  other  than  mental  health  are 
not  very  common.  For  example,  among 
full-time  employees  at  establishments 
with  100  or  more  employees 
participating  in  non-HMO  group  health 
plans  in  1993.  only  a  fraction  were 
subject  to  separate  limits  for  many  major 
benefit  categories.  For  example,  just  14 
percent  were  subject  to  separate  limits 
for  inpatient  surgery,  just  13  percent 
were  subject  to  such  limits  for 
outpatient  surgery,  and  only  about  one 
in  four  were  subject  to  separate  limits 
for  both  inpatient  and  office  physician 
visits  (U.S.  Bureau  of  Labor  Statistics, 
Employee  Benefits  in  Mediiun  and 
Large  Private  Establishments,  1993). 
"Separate  limits"  in  this  context  include 
not  only  dollar  limits,  but  also  non- 
dollar limits,  such  as  inpatient  day  or 
outpatient  visit  limits,  as  well  as 
dinerential  coinsurance  rates, 
copayments,  or  deductibles.  'Therefore, 
the  proportion  with  separate  dollar 
limits  that  would  permit  imposition  of 
a  weighted  average  limit  on  mental 
health  benefits  would  be  even  smaller. 
In  addition,  such  separate  limits  are 
even  less  common  in  HMOs. 

Second,  discretion  exercised  in  the 
weighted  average  rule  affects  plans' 
ability  to  impose  weighted  average 
limits  on  mental  health  benefits  only  at 
the  margin.  In  other  words,  compared 
with  the  approach  set  forth  in  the  rule, 
alternative  approaches  would  have 
increased  or  decreased  the  proportion  of 
plans  that  are  able  to  impose  weighted 
average  limits  and  the  dollar  level  of 
calculated  averages  by  only  a  small 
amount 

Third,  not  all  plans  that  are  permitted 
to  impose  weighted  average  limits  on 
mental  health  benefits  will  elect  to  do 
so. 

Fourth,  some,  plans  that  under  the 
rule  are  not  permitted  to  impose 
weighted  average  limits  on  mental 
health  benefits,  under  an  alternative 
approach,  might  have  been  permitted  to 
impose  only  a  relatively  hi^  limit  As 
such,  their  expenditure  increases  from 
the  MHPA  might  have  been  nearly  the 
same  with  a  weighted  average  limit  on 
mental  health  benefits  as  with  no 
separate  limit  on  such  benefits. 
Consider  a  plan  with  a  $500,000  annual 
cap  on  all  inpatient  care  and  a  $250,000 
annual  cap  on  all  outpatient  care,  and 
a  $25,000  annual  cap  on  mental  health 


benefits.  Under  the  interim  rules,  such 
a  plan  could  not  impose  a  weighted 
average  limit  on  mental  health  benefits. 
Any  separate  limit  on  mental  health 
care  would  have  to  be  at  least  $750,000, 
or  at  least  $500,000  for  inpatient  care 
and  at  least  $250,000  for  outpatient  care. 
Had  the  plan  been  permitted  to  impose 
a  weighted  average  cap,  however,  it  still 
would  have  been  required  to  increase  its 
mental  health  cap  from  $25,000  to  some 
amount  between  $250,000  and 
$500,000,  dei}ending  on  the  weights. 

Finally,  as  with  the  one  percent  cost 
exemption  and  with  the  MHPA 
generally,  the  impact  of  regulatory 
discretion  in  the  weighted  average  rule 
will  be  reduced  because  self-insured 
nonfederal  governmental  plans  can  opt 
out,  the  MIMA'S  added  expenditure  is 
modest,  plans  can  be  designed  in  ways 
that  lessen  the  MHPA's  added 
expenditure,  and  the  estimates 
presented  here  are  conservative. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (P.L.  104-4)  requires  agencies  to 
prepare  several  analytic  statements 
before  proposing  any  rules  that  may 
result  in  annual  expenditures  of  $100 
million  by  state,  local  and  tribal 
governments  or  the  private  sector.  These 
rules  are  not  subject  to  the  Unfunded 
Mandates  Reform  Act  because  they  are 
interim  final  rules.  However,  consistent 
with  the  policy  embodied  in  the 
Unfunded  Mandates  Reform  Act,  the 
regulation  has  been  designed  to  be  the 
least  burdensome  alternative  for  state, 
local  and  tribal  governments,  and  the 
private  sector,  while  achieving  the 
objectives  of  the  MHPA. 

G.  Small  Business  Regulatory 
Enforcement  and  Fairness  Act  of  1995 

The  Administrator  of  the  Office  of 
Information  and  R^ulatory  Affairs  of 
the  Office  of  Management  and  Budget 
has  determined  that  this  is  a  major  rule 
for  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (5  U.S.C  Section  801  et.  seq.) 
(SBREFA). 

The  Secretaries  have  determined  that 
the  effective  date  of  these  interim  final 
rules  is  January  1, 1998.  Pursuant  to 
Section  808(2)  of  SBREFA,  the 
Secretaries  find,  for  good  cause,  that 
notice  and  public  procedure  thereon  are 
inyjracticable,  unnecessary  and  contrary 
to  the  public  interest 

These  rules  are  adopted  on  an  interim 
final  basis  because  the  Secretaries  have 
determined  that  without  prompt 
guidance  some  membere  of  the 
regulated  community  may  have 
difficulty  complying  with  the  MHPA 


requirements,  which  may  result  in  an 
adverse  impact  on  participants  and 
beneficiaries  with  regard  to  their  mental 
health  benefits  under  group  health  plany 
and  the  protections  provided  under 
MHPA.  Moreover,  MHPA's 
requirements  will  affect  the  r^ulated 
community  in  the  immediate  future. 

MHPA's  requirements  are  effective  for 
all  group  health  plans,  and  for  heilth 
insurance  issuers  offering  coverage  in 
connection  with  such  plans  for  plan 
years  beginning  on  or  after  January  1. 
1998.  Plan  administrators  and  sponsors, 
issuers  and  participants  and 
beneficiaries  will  need  guidance  on  the 
new  statutory  provisions  before^MHPA's 
effective  date.  As  noted  earlier,  these 
interim  rules  take  into  account 
comments  received  by  the  De{}artments, 
in  response  to  the  request  for  public 
comments  on  MHPA  published  in  the 
Federal  Ragiater  on  June  26. 1997.  62 
FR  34604.  For  the  foregoing  reasons,  the 
Departments  find  that  notice  and  public 
comment  would  be  impracticable, 
unnecessary  and  contrary  to  the  public 
interest 

H.  Paperwork  Reduction  Act— The 
Department  of  Labor  and  the 
Department  of  the  Treasury 

The  Department  of  Labor  and  the 
Department  of  the  Treasury  have 
submitted  this  emergency  processing 
public  information  collection  request 
(ICR),  consisting  of  three  distinct  ICRs  to 
the  Office  of  MaJoagement  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13.  44  U.S.C.  Chapter  35). 
The  Departments  have  asked  for  OMB 
clearance  as  soon  as  possible,  and  OMB 
approval  is  anticipated  by  the 
applicable  effiective  date. 

These  regulations  contain  three 
distinct  ICRs.  The  first  ICR  is  a  notice 
to  participants  and  beneficiaries  and  to 
the  federal  government  of  the  plan's 
election  of  the  exemption  from  the 
MHPA's  provisions  due  to  an  increase 
in  cost  under  the  plan  of  at  least  one 
percent  attributable  to  compliance  with 
these  provisions.  A  plan  may  satisfy  this 
requirement  by  providing  participants 
and  beneficiaries  with  a  notice  of 
material  reductions  in  covered  service 
or  benefits,  under  the  Department  of 
Labor's  regulations  at  29  CFR  section 
2520.104b-3(d),  that  includes  the 
information  in  paragraph  (f)(3)(i)  of  this 
intmim  final  rule  regarding  issuing  a 
notice  to  participants  and  beneficiaries 
of  the  plan's  exemption  from  these 
parity  requirements.  Before  the  one 
percent  increased  cost  exemption  is 
effective,  the  plan  must  also  notify  the 
fsderal  government  For  this  purpose, 
the  group  health  plan  may  either  send 
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the  Department  of  Labor  a  copy  of  tha 
summary  of  material  reductions  in 
covered  services  or  benefits  sent  to 
participants  and  beneficiaries, 
containing  the  plan  number  and  the 
plan  sponsor's  employer  identification 
number,  or  the  plan  (or  coverage)  may 
uae  the  Departments'  model  notice  in 
this  interim  final  rule  which  has  been 
developed  for  this  purpoae. 

The  second  ICR  is  a  summary  of  the 
information  used  to  calculate  the  plan's 
tncreaiori  costs  under  the  MHPA  for 
purpoaee  of  electing  the  one  percent 
increased  cost  exemption,  which  the 
plan  must  make  available  to  participants 
and  beneficiaries,  on  request  at  no 
charge. 

The  third  ICR  is  a  notice  of  a  group 
health  plan's  use  of  the  transition 
period.  The  rule  requires  plans 
exercising  the  one  percent  increased 
cost  exemption  during  all  or  part  of  the 
first  quarter  of  1998  under  the  rule's 
transition  provisions  to  notify  the 
federal  government,  and  to  post  a  copy 
of  this  notice  at  the  workplace. 

1.  Notice  to  Participants  and 
Beneficiaries  and  Ute  Federal 
Government  of  Electing  One  Percent 
Increased  Cost  Exemption 

i.  Department  of  Labor 

The  Department  of  Labor,  as  part  of  its 
continuing  eSbrt  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C  Chapter  35)  and  5  CFR 
1320.11.  This  program  helps  to  ensure 
that  requested  data  can  be  provided  in 
the  desired  format,  reporting  burden 
(time  and  financial  resources)  is 
minimized,  collection  instruments  are 
clearly  understood,  and  the  impact  of 
collection  requirements  on  respondents 
can  be  properly  assessed.  Currently,  the 
Pension  and  WelCara  Benefits 
Administration  is  soliciting  comments 
concerning  the  proposed  collection  of 
information.  Notice  to  Participants  and 
Beneficiaries  and  the  Federal 
Government  of  Electing  One  Percent 
Increased  Cost  Exemption.  A  copy  of  the 
proposed  ICR  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  contact  section  of  the  notice. 

Information  collection:  affected 
parties  are  not  required  to  comply  with 
the  ICRs  in  these  rules  until  the 
Department  of  Labor  publishes  in  the 
Fedsral  SegMsr  the  control  numbers 
i  to  these  ICRs  by  OMB.  The 


publication  of  the  control  numbers 
notifies  the  public  that  OMB  has 
approved  these  ICRs  under  the 
Paperwork  Reduction  Act  of  1995.  The 
Department  has  asked  for  OMB 
clearance  as  soon  as  possible,  and  OMB 
approval  is  anticipated  by  the 
applicable  effective  date. 

Lkites:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
February  20. 1998.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Addressee:  Gerald  B.  Liodrew,  Office 
of  Policy  and  Research.  U.S.  Department 
of  Labor.  Pension  and  WelCare  Benefits 
Administration.  200  Constitution 
Avenue.  Room  N-S647,  Washington. 
D.C.  20210.  Telephone:  202-219-4782 
(this  is  not  a  toll-free  number).  Fax:  202- 
219-4745. 

ii.  Department  of  the  Treasury 

The  collection  of  information  is  in 
54.981 2-lT.  This  information  is 
required  by  the  interim  final  rules  so 
that  participants  will  be  informed  about 
their  rights  under  MHPA.  and  so  that 
participants  and  beneficiaries,  and  the 
federal  government,  will  receive  notice 
of  a  plan's  election  of  the  one  percent 
increased  cost  exemption.  The  likely 
respondents  are  business  or  other  for- 
profit  institutions,  non-profit 
institutions,  small  businesses  or 
organizations,  and  Taft-Hartley  trusts. 
Responses  to  this  collection  of 
information  are  required  to  obtain  the 
benefit  (rf  the  exemption. 

Books  or  rseords  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally. 
tax  returns  and  tax  return  information 


are  confidential,  as  required  by  26 
U.S.C.  6103. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Mcuiagement  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  with  copies  to  the  Internal 
Revenue  Service.  Attn:  IRS  Reports 
Clearance  Officer.  T:FP.  Washington.  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  on  or 
before  February  20. 1998.  In  light  of  the 
request  for  OMB  clearance  by  the 
effective  date  of  the  MHPA.  submission 
of  conunents  within  the  first  30  days  is 
encotiraged  to  enstire  their 
consideration.  Comments  are 
specifically  requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information; 

How  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected; 

How  to  minimize  the  burden  of 
complying  with  the  proposed  collection 
of  information,  includiiig  the 
application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start  up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

L  Background 

MHPA  generally  requires  that  group 

health  plans  provide  parity  in  the 

application  of  dollar  limits  to  mental 

health  and  medical/surgical  benefits. 

The  statute  exempts  plans  from  this 

requirement  if  its  application  results  in 

an  increase  in  the  cost  under  the  plan 

or  coverage  of  at  least  one  percent.  This 

regulation  requires  a  plan  electing  this 

exemption  to  notify  participantsrand 

beneficiaries  and  the  federal 

government  of  the  plan's  election  of  the 

exemption.  This  ICR  covers  this 

notification  requirement 

to 
n.  Current  ActiiHis 

Under  29  CFR  2590.712(fX3)  (i)  and 
(ii).  and  26  CFR  54.9812-lT  a  group 
health  plan  electing  the  one  percent 
exemption  is  obligated  to  provide  a 
written  notice  of  that  election  to 
participants  and  beneficiaries  and  to  the 
federal  government  of  the  plan's 
election  of  the  exemption.  A  plan  may 
satisfy  this  requirement  by  providing 
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participants  and  beneficiaries  with  a 
notice  of  material  reductions  in  covered 
service  or  benefits,  imder  the 
Department  of  Labor's  regulations  at  29 
CFR  section  2520.104b-3(d).  that 
includes  the  information  in  paragraph 
(0(3)(i)  of  this  interim  final  rule 
regarding  issuing  a  notice  to 
participants  and  beneficiaries  of  the 
plan's  exemption  from  these  parity 
requirements.  To  satisfy  the  requirement 
to  notify  the  federal  government,  a 
group  health  plan  may  either  send  the 
Department  a  copy  of  the  summary  of 
material  reductions  in  covered  services 


or  benefits  sent  to  pfuticipants  and 
beneficiaries,  containing  the  plan 
number  and  the  plan  sponsor's 
employer  identification  number,  or  the 
plan  may  use  the  Department's  model 
notice  in  this  interim  final  rule  which 
has  been  developed  for  this  purpose. 
Based  on  past  experience,  the  staff 
believes  that  most  of  the  materials 
required  to  be  issued  under  this  notice 
procedure  will  be  prepared  by  contract 
service  providers  such  as  insiuance 
companies  and  third-party 
administrators. 

Type  of  Review:  New. 


Agencies:  U.S.  Department  of  LabOT. 
Pension  and  Welfare  Benefits 
Administration;  U.S.  Department  of  the 
Treasury.  Internal  Revenue  Service. 

Title:  Notice  to  Participants  and 
Beneficiaries  and  the  Federal 
Government  of  Electing  One  Percent 
Increased  Cost  Exemption. 

OA£B  Number:  XXXXXXX 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Group  health 
plans. 

Frequency:  On  occasion. 

Burden: 


Year 


1908 
1999 


2000  .. 
ToWs 


Toiri  re- 
spondents 
(range) 


5.612  to 
25.446. 


5,812  to 
25.446. 


Total  re- 
wonses 
(range) 


813,50510 
3.8MM. 


813.505  to 
3. 


Average 
time  per 
response 
(range) 
(minutes) 


Burden 
hours 
(range) 


6.324  to 
29,605. 


6,324  to 
29,605. 


Coal 
(rang^ 


$705,037 
to 


S705.037 
to 
$3.3MM 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  ICRs;  they  will  also 
become  a  matter  of  public  record. 

2.  Calculation  and  Disclosure  of 
Documentation  of  Eligibility  for 
Exemption 

L  Department  of  Labor 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  propcMed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35)  and  5  CFR 
1320.11.  This  program  helps  to  ensure 
that  requested  data  can  be  provided  in 
the  desired  format,  reporting  burden 
(time  and  financial  resources)  is 
minimized,  collection  instruments  are 
clearly  understood,  and  the  impact  of 
collection  requirements  on  respondents 
can  be  properly  assessed.  Currently,  the 
Pension  and  Welfare  Benefits 
Administration  is  soliciting  conunents 
concerning  the  proposed  collection  of 
information.  Disclosure  of 
Dociunentation  of  Eligibility  for 
Exemption.  A  copy  of  the  proposed  ICR 
can  be  obtained  by  contacting  the 


employee  listed  below  in  the  contact 
section  of  the  notice. 

Information  collection:  Affacted 
parties  are  not  required  to  comply  with 
the  ICRs  in  these  rules  until  the 
Department  of  Labor  publishes  in  the 
Federal  Register  the  control  numbers 
assigned  to  these  ICRs  by  OMB.  The 
publication  of  the  control  niunbers 
notifies  the  public  that  OMB  has 
approved  these  ICRs  under  the 
Paperwork  Reduction  Act  of  1995.  The 
Department  has  asked  for  OMB 
clearance  as  soon  as  possible,  and  OMB 
approval  is  anticipated  by  the 
applicable  effective  date. 

Dates:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
Fdmiary  20, 1998.  The  Department  of 
Labor  is  particularly  interested  in 
conunents  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
funqfions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propceed  collection  of  information, 
including  the  validity  of  die 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Addressee:  Gchald  B.  Lindrew,  Office 
of  Policy  and  Research,  U.S.  Department 
of  Labor,  Pension  and  Wel&re  Benefits 
Administration,  200  Constitution 
Avenue,  Room  N-5647,  Washington. 
D.C.  20210.  Telephone:  202-21»-4782 
(this  is  not  a  toll-free  nundm).  Fax:  202- 
219-4745. 

ii.  Department  of  the  Treasury 

The  collection  of  information  is  in 
Section  54.9812-lT.  This  information  is 
required  by  the  interim  final  rules  so 
that  participants  will  be  informed  about 
their  rights  under  MHPA,  and  so  that 
participants  and  beneficiaries  may 
receive  a  summary  of  the  informaticm 
upon  which  the  plan  based  its  election 
of  the  one  percent  increased  cost 
exemption.  The  likely  respondents  are 
business  or  other  for-profit  institutions, 
non-profit  institutions,  small  businesses 
or  organizations,  and  Taft-Hartiey  trusts. 
Responses  to  this  collection  of 
information  are  required  to  obtain  the 
benefit  of  the  exemption. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
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ratoinsd  at  long  aa  their  contenta  may 
become  material  in  the  adminlatration 
of  any  internal  revenue  law.  Genanlly, 
tax  return*  and  tax  return  information 
•re  confidential,  as  required  by  26 
U.S.C.  6103. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
(tf  Management  and  Budget,  Attn:  [)esk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Afhirs.  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer.  T:FP,  Washington.  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  on  or 
before  February  20, 1998.  In  light  of  tha 
request  for  OMB  clearance  by  the 
eflective  date  of  the  MHPA.  submission 
of  comments  within  the  first  30  days  is 
encouraged  to  ensure  their 
consideration.  Comments  are 
specifically  requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  writh  the  proposed  collection 
of  information: 

How  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected; 

How  to  minimiae  the  burden  of 
complying  with  the  proposed  collection 
of  information,  including  the 
application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 


Estimates  of  capital  or  start  up  coats 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

L  Background 

KfHPA  generally  requires  that  group 
health  plans  provide  parity  in  the 
application  of  dollar  limits  to  mental 
health  and  medical/surgical  benefits. 
The  statute  exempts  plana  from  this 
requirement  if  its  application  results  in 
an  increase  in  the  cost  under  the  plan 
or  coverage  of  at  least  one  percent.  This 
regulation  requires  plans  wishing  to 
elect  this  exemption  to  calcxUate  their 
increased  cosU  according  to  certain 
rulea.  It  further  requires  plans  electing 
this  exemption  to  disclose  to 
participants  and  beneficiaries  (or  their 
representatives),  on  request,  and  at  no 
charge,  a  summary  of  the  information 
upon  which  the  exemption  was  based. 
Tnis  ICR  coven  this  disclosure 
requirement 

n.  Currant  Actkma: 

Under  29  CFR  2590.712(f)(2)  and  26 
CFR  54.0812-lT,  a  group  health  plan 
wishing  to  elect  the  one  percent 
exemption  must  calculate  their 
increased  costs  according  to  certain 
rules.  Under  29  CFR  2590.712(f)(4)  and 
26  CFR  54.9812-lT.  a  group  health  plan 
electing  the  one  percent  exemption  is 
obligated  to  disclose  to  participants  and 
beneficiaries  (or  their  representatives), 
on  request  and  at  no  charge,  a  summary 
of  the  information  on  which  the 
exemption  was  based. 

Type  of  Review:  New. 


Agende*:  U.S.  Department  of  Labor, 
Pension  and  Welbre  Benefits 
Administration;  U.S.  Department  of  the 
Treasiuy.  Internal  Revenue  Service. 

Title:  Calculation  and  Disclosure  of 
Documentation  of  Eligibility  for 
Exemption. 

0^4B  Number:  XXXXXXX. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions:  Group  Health 
Plans. 

Frequency:  On  occasion. 

Calculation  burden:  It  is  expected  that 
plans  %vishing  to  exercise  the  one 
percent  increased  cost  exemption  or 
their  service  providers  will  revise  their 
automated  claim  record  systems  to 
facilitate  calctdation  of  the  plans' 
increased  costs  attributable  to  tiie 
MHPA.  The  niunber  of  plans  performing 
such  functions  in-house  that  might  wish 
to  exercise  the  exemption  is  estimated 
to  be  no  more  than  4,489  and  probably 
958.  The  number  of  service  providers 
(including  health  insurance  issuers  and 
third  party  administrators)  that  will 
perform  this  function  for  plans  using 
service  providers  that  wish  to  exercise 
the  exemption  is  estimated  to  be  1,770. 
Assiuning  a  cost  of  $5,000  per  affected 
entity,  the  total  cost  associated  with 
determining  plans'  eligibility  to  exercise 
the  exemption  amounts  to  $12.5  million 
to  $30.1  million,  to  be  amortized  over  10 
years  beginning  in  1998. 

Disclosure  burden:  In  addition  to  the 
calculation  burden,  plans  wishing  to 
elect  the  one  percent  increased  cost 
exemption  will  inciir  a  burden  in 
connection  with  disclosure  requests 
from  participants,  as  detailed  below. 


Total  re- 

spondarts 

(range) 

ToWra- 
iranga) 

Average 
lime  per 
response 
(minulaa) 

Biifden 

hours 

(range) 

Cost  (range) 

tnti  „„.,..              

„„„._.... 

25.406. 
5.61210 
25.466L 

3b!i88'to" 
140.412. 

30,188  to 
140/112. 

2  

236  io 
1.101. 

236to 
1.101. 

loaD                                                                              ,  ,„ 

$26,163  to 

2QQQ                                                                                                                                                                                          ...M........... ...*...■. M.M....M. 

$121,690 
$26,163  to 

$121,600 

Tntete 

5,612  to 
25,466. 

60.377  to 
280.824. 

2  

470  to 
2J201. 

$62,326  to 

$243,381 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  KIRs;  they  will  also 
become  a  matter  of  public  record. 

3.  Notice  of  Group  Health  Plan's  Use  of 
Trangition  Period,  and  Posting  Theieof 

L  Department  of  Labor 

The  Depcutment  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 


and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1905  (Pub.  L.  104-13, 
44  U.S.C  Chapter  35)  and  5  CFR 
1320.11.  This  program  helps  to  ensure 
that  requested  data  can  be  provided  in 


the  desired  format,  reporting  bxuden 
(time  and  financial  resources)  is 
minimized,  collection  instruments  are 
clearly  understood,  and  the  impact  of 
collection  requirements  on  respondents 
can  be  properly  assessed.  Currently,  the 
Pension  and  Welfare  Benefits 
Administration  is  soliciting  conunents 
concerning  the  proposed  collection  of 
information.  Notice  of  Group  Health 
Plan's  Use  of  Transition  Period.  A  copy 
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of  the  proposed  ICR  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  contact  section  of  the  notice. 

Information  collection:  affected 
parties  are  not  required  to  comply  with 
the  ICRs  in  these  rules  until  the 
Department  of  Labor  publishes  in  the 
Fadaral  Kegiater  the  control  numbers 
assigned  to  these  ICRs  by  OMB.  The 
publication  of  the  control  numbers 
notifies  the  public  that  OMB  has 
approved  these  ICRs  under  the 
l4iperworic  Reduction  Act  of  1095.  The 
Department  has  asked  for  OMB 
clearance  as  soon  as  possible,  and  OMB 
approval  is  anticipated  by  the 
applicable  effective  date. 

Dates:  Written  conunents  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
February  20, 1998.  The  E)epartment  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluat&whether  the  proposed 
collection  of  mformation  is  necessary 
for  the  proper  performance  of  the 
functiiHis  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Addressee:  Gerald  B.  Lindrew,  Office 
of  Policy  and  Research.  U.S.  Department 
of  Labor.  Pension  and  Welfare  Benefits 
Administration.  200  Constitution 
Avenue,  Room  N-5647,  Washington, 
D.C.  20210.  Telephone:  202-219-4782 
(this  is  not  a  toll-free  number).  Fax: 
202-219-4745. 

ii.  Department  of  the  Treasury 

The  collection  of  information  is  in 
Section  54.9812-lT.  This  information  is 


required  by  the  interim  final  rules  so 
that  participants  will  be  informed  about 
their  rights  under  MHPA.  and  so  that 
plans  electing  the  one  pwcent  increased 
cost  exemption  during  all  or  part  of  the 
first  quarter  of  1998  under  the  rules' 
transition  provisions  will  notify  the 
fisderal  government  and  post  the  notice 
in  the  workplace.  The  likely 
respondents  are  business  or  other  for- 
profit  institutions,  non-profit 
institutions,  small  businesses  or 
organizations,  and  Taft-Hartley  trusts. 
Rmponses  to  this  collection  of 
information  are  required  to  obtain  the 
bmiefit  of  the  exemption. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
RegiUatory  Affairs.  Washington,  DC 
20503,  Mrith  copies  to  the  Intemd 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  T:FP,  Washhigton,  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  on  or 
before  February  20, 1998.  In  light  of  the 
request  for  OMB  clearance  by  the 
efiiective  date  of  the  MHPA.  submission 
of  comments  within  the  first  30  days  is 
encouraged  to  ensure  their 
consideration.  Comments  are 
specifically  requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility: 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information; 

How  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected; 

How  to  minimize  the  burden  of 
complying  with  the  proposed  collection 
of  iniiramation.  including  dw 


application  of  automated  collection 
techniques  at  other  forms  of  information 
technology;  and 
Estimates  of  capital  or  start  up  costs 

and  costs  of  operation,  nmintwnanrw, 

and  purchase  of  services  to  provide 
information. 

LBackground 

MHPA  generally  requires  that  poop 
health  plans  provide  parity  inlhe 
application  of  dollar  limits  to  mental 
health  and  medical/surgical  benefits. 
The  statute  exempts  plans  from  this 
requirement  if  its  application  results  in 
an  increase  in  the  co«t  under  the  plan 
or  coverage  of  at  least  one  percent  This 
regulation  requires  a  notice  of  group 
health  plan's  use  of  transition  period, 
under  which  plans  electing  the  one 
percent  increased  cost  exemption 
during  all  or  part  of  the  first  quarter  of 
1998  under  the  rule's  transition 
provisions  mtist  notify  the  fsderal 
government  and  to  post  a  copy  of  the 
notice  in  the  workplace.  This  ICR  coven 
this  notification  requirement 

n.  Gonrent  Actkms 

Under  29  CFR  2590.712(h)(3)(U)  and 
26  CFR  54.9812-lT,  group  health  plans 
electing  the  one  percent  increased  cost 
exemption  during  all  or  part  of  the  first 
quarter  of  1998  under  the  rule's 
transition  provisions  must  notify  the 
federal  government  Based  on  past 
experience,  the  staff  believes  that  most 
of  the  materials  required  to  be  issued 
imder  this  notice  procedure  will  be 
prepared  by  contract  service  providers 
such  as  insurance  companies  and  third- 
party  administratcMS. 

type  of  Review:  New. 

Agencies:  U.S.  Department  of  Labor. 
Pension  and  Welfare  Benefits 
Administration;  U.S.  Department  of  the 
Treasury.  Internal  Revenue  Service. 

Title:  Notice  of  Group  Health  Plan's 
Use  of  Transition  Period. 

OMB  Number: 

Affected  Public:  Individuals  or 
households:  Business  or  other  for-profit; 
Not-for-profit  institutions;  Ckoup  Health 
Plans. 

Frequency:  On  occasion. 

Burden: 


Year 

Total  re- 

sporxlents 

(range) 

Total  re- 
nonses 
(range) 

Average 
time  per 
response 
(minutes) 

Burden 

hours 

(range) 

Cost 
(range) 

1998 

1999  .... _ 

3.348  to 
15.193. 

3.348  to 
15,193. 

2  

19  to  80  ... 

$1,514  to 
$6,910 

2000  ..           _      ...     _ 
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ymv 

Total  r«- 

•pondents 

(range) 

Total  re- 
(range) 

Average 
time  per 
response 
(minutes) 

Burden 
hours 
(range) 

Cost 
(range) 

Totals  ...- - ~ - —  •• 

3.348  to 
15.193. 

3348  to 
15.193. 

2  

19  to  89  ... 

$1,514  to 
$8,910 

Comments  submitted  in  response  to 
this  notice  wrill  be  summarized  and/or 
included  in  the  request  for  ONfB 
approval  of  the  ICRs;  they  will  also 
become  a  nutter  of  public  record. 

I.  Papenvork  Reduction  Act — 
Department  (tf  Health  and  HumaB 
Senrkaa 

Under  the  Paperwork  Reduction  Act 
of  19Q5  (PRA),  agencies  are  required  to 
provide  a  60-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  should  be  approved  by  OMB. 
section  3506(c)(2)(A)  of  the  PRA 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency: 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
burden: 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimirJt  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comment  on  each  of  these  issues  for  the 


information  collection  requirements 
discussed  below. 

Section  146.136  of  this  document 
contains  three  distinct  information 
collection  requirements,  as  summarized 
below: 

Type  of  Information  Requegt:  New 
collection. 

Title  of  Information  Collection: 
MenUl  Health  Parity  Act  of  1996; 
Information  Ciollection  Requirements 
Contained  in  45  CFR  146.136;  HCFA- 
2891-IFC. 

Form  Number:  HCFA-R-223  (OMB 
approval  •:  093&-XXXX). 

Use:  The  information  collection 
requirements  contained  in  this  interim 
final  rule  will  help  ensure  that  sponsors 
and  administrators  of  group  health 
plans  notify  the  lequired  individuals/ 
entities  of  a  plan's  exemption  from  the 
MHPA  parity  requirements  and  make 
the  data  used  to  calc\ilate  the  exemption 
available  to  aflscted  individuals  and 
entities. 

Frequency:  On  occasion. 

Affected  Public:  States,  businesses  or 
other  for  profit,  not-for-profit 
institutions.  Federal  Government, 
individuals  or  households.  ^ 

Notification  Requirements: 
Nonfederal  governmental  plans,  not 
ipt  from  the  parity  requirements  by 
in  of  an  opt  out  under  regulations 
at  45  CFR  146.180.  must  furnish 
participants  and  beneficiaries  with  a 
notice  of  the  plan's  exemption  from  the 


parity  requirements  based  on  increased 
costs.  A  plan  may  satisfy  this 
requirement  by  providing  participants 
and  beneficiaries  with  a  notice  of 
material  reductions  in  covered  service* 
or  benefiU.  under  29  CFR  2520.104b- 
3(d).  that  includes  the  information  in 
paragraph  (f)(3)(i).  Even  though  a  plan 
generally  is  not  required  to  furnish  a 
material  reduction  in  covered  services 
or  benefits  for  60  days,  in  no  case  will 
the  exemption  be  effective  imtil  30  days 
after  the  notice  is  sent  to  participants 
and  beneficiaries.  For  this  purpose,  a 
plan  that  does  not  furnish  ^e  summary 
of  nuiterial  reductions  in  covered 
services  or  benefits  may  satisfy  its 
notice  requirements  by  using  the  model 
exemption  notice  described  above  in 
this  preamble. 

In  addition,  the  nonfederal 
governmental  plan  (or  issuer  providing 
coverage  to  such  a  plan)  must  also 
furnish  to  the  Department  of  Health  and 
Hiunan  Services  a  notice  similar  to  the 
notice  sent  to  participants  and 
beneficiaries  before  the  exemption  is 
effective.  For  this  purpose,  the  plan  may 
either  send  the  Department  the 
summary  of  material  reductions  in 
covered  services  or  benefits  sent  to 
participants  and  beneficiaries,  or  the 
plan  (or  issuer)  may  use  the  model 
described  above.  In  all  cases,  the 
exemption  is  not  effective  until  30  days 
after  notice  has  been  sent 

Burden: 


r« 

Total  re^ 
(nmge) 

Total  re- 

Average 
time  per 
raaponae 

range 
(minules) 

Burden 
hour* 
Cange) 

Cost 
(range) 

1908  - - 

1900 

2000       —            _   *_. ~. _         .   . 

sobto 
4.002. 

261.000  to 
1.2  MM. 

2 

9.975. 

$228,000 
to  $1.1 

TOM 

aooto 

4,002. 

281 ,000  to 

1.2  MM. 

2  ™ 

2.133  to 
9.975. 

$228,000 
to  $1.1 

Availability  of  documentation: 
Nonfederal  governmental  plans  that  take 
the  exemption,  or  issuers  that  provide 
coverage  for  such  plans,  must  make 
available  to  participants  and 
beneficiaries,  on  request  and  at  no 


charge,  a  summary  of  the  data  used  to 
calculate  the  exemption  of  this  section. 
The  summary  of  data  must  include  the 
incurred  expenditures  (including 
identification  of  the  portion  of  the  total 
:  claims  and  the  portion  of 


the  total  representing  administrative 
expenses),  the  base  period,  the  claims 
incurred  during  the  base  period  that 
would  have  been  denied  under  the 
terms  of  the  plan  absent  amendments 
required  to  comply  with  parity,  and  the 
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administrative  expenses  attributable  to 
complying  with  the  parify  requirements. 


Burden: 


Yew 

ToWre- 

apondents 

(range) 

Total  re- 
wonses 
(range) 

Average 
lime  per 
response 

(irtraSes) 

Burden 

hours 

(range) 

Coal 
(range) 

1998  .....     _ u 

890*10 
4.002. 

800to 
4.092. 

oiTobio 

45.300. 
9.700  to 
45.300. 

2  ..... 

2       ^■ 

79 10372 
79  to  372 

1999 

2000 „ .s. 

$8,400  to 
$30,300 

$8,400  to 
$30,300 

Tolil         

aeoto 

4.002. 

19.400  to 
90.800. 

2  

158  to  744 

$16300  to 
$78,800 

Plans  that  take  the  exemption  virill 
incur  start  up  costs  for  preparing  to 
issue  the  information  they  must 
disclose.  We  estimate  the  start  up  costs 
for  nonfederal  governmental  plans  that 
take  this  exm^>tion  to  range  from  $2.1 
million  to  $5.5  million. 

Notice  Of  Use  of  Transititm  Period: 
With  respect  to  the  increased  cost 
exemption,  the  interim  rules  provide  in 
paragraph  (gX3)  a  transition  period  for 
compliance  with  the  requirements  of 
paragraph  (f).  Under  paragraph  (g)(3).  no 
enforcement  action  shall  be  taken 
against  a  nonfedoal  governmental  plan 


that  is  subject  to  the  MHPA 
requirements  prior  to  April  1, 1998 
solely  because  the  plan  claims  the 
increased  cost  exemption  under  section 
2705(cX2)  of  the  PHS  Act  based  on 
assumptions  inccmristeat  with  the  rules 
under  paragraph  (f).  provided  that  the 
plan  is  amended  to  comply  with  the 
parity  requirements  no  later  than  March 
31, 1998  and  the  plan  complies  with 
certain  notice  requirements.  A 
nonfederal  governmental  plan  satisfies 
the  notice  requirements  only  if  such 
plan  provides  notice  to  the  Department 
of  Health  and  Hiunan  Services  of  the 


plan's  intent  to  use  the  transition  period 
by  30  days  after  the  first  day  of  the  plan 
year  beginning  on  or  after  January  1, 
1998.  but  in  no  event  can  the  notice  be 
provided  later  than  March  31, 1998. 
Such  notice  shall  include  the  name  of 
the  plan;  the  name,  address,  and 
telephone  number  of  the  plan  sponsor 
m  plan  administrator;  the  employer 
identification  number,  and  the  plan 
number.  In  addition,  such  notice  must 
be  provided  at  no  charge  to  particifMtnts 
within  30  days  after  receipt  of  a  written 
request  for  such  notification. 
Burden: 


Yev 

Total  re- 
spondents 
(range) 

Total  re> 
sponaes 
(range) 

Average 
bme  per 
response 

Burden 

hours 

(range) 

Coel 
(range) 

1998  - „ 

1999  ...   _ „. 

531  to 
2,441. 

531  to 
2.441. 

— 

4to17  ™„ 

$2S0to 
$1,151 

2000 „ 

— 

Total 

531  to 
2.441. 

531  to 
2.441. 

2  

4  to  17  .„. 

$2S0to 
$1,151 

We  have  submitted  a  copy  of  tbis 
proposed  rule  to  OMB  for  its  review  of 
the  information  collection  requirements 
in  §  146.136.  These  requirements  are  not 
effective  imtil  they  have  been  approved 
by  OMB. 

If  you  comment  on  any  of  these 
information  collection  and 
recordkeeping  requirements,  please  mail 
copies  directly  to  the  following:  Health 
Care  Financing  Administration,  Office 
of  Information  Services,  information 
Technology  Investment  Management 
Group.  Division  of  HCFA  Enterprise 
Standards.  Room  C2-26-17.  7500 
Security  Boulevard.  Baltimore,  MD 
21244-1850.  ATTN:  John  Burice  HCFA- 
2891-IFC. 

We  have  submitted  a  copy  of  this  rule 
to  OMB  fat  its  review  of  these 
information  collections.  A  notice  will  be 


published  in  the  Federal  Register  when 
approval  is  obtained.  Interested  persons 
are  invited  to  send  comments  regarding 
this  burden  or  any  other  aspect  of  these 
collections  of  information.  If  you 
comment  on  these  information 
collection  and  recordkeeping 
requirements,  please  mail  copies 
directly  to  the  following  addresses: 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Waahington,  DC 
20530.  Attn:  Allison  Heiron  Eydt. 
HCFA  Desk  Officw.  DATED: 

Gerald  B.  Lindrew.  Deputy  Director. 
Pension  and  Welftre  Benefits 
Administration.  Office  of  Policy  and 
Research 


Statiitory  Aulliurity 

The  Department  of  the  Treastuy 
temporary  rule  is  adopted  pursuant  to 
the  authority  contained  in  sections  7805 
and  9833  of  the  Code  (26  U.S.C.  7805, 
9833).  as  amended  l^  HIPAA  (Pub.  L. 
104-191, 110  Stat  1936)  and  the 
Taxpayer  Relief  Act  of  1997  (Pub.  L. 
105-34,  111  Stat  788). 

The  Department  of  Labor  interim  final 
rule  is  adopted  pursuant  to  the  authority 
-contained  in  sections  107,  209,  505, 
701-703,  711.  712.  and  731-734  of 
ERISA  (29  U.S.C  1027, 1059, 1135, 
1171-1173, 1181, 1182,  and  1191- 
1194),  as  amended  by  HIPAA  (Pub.  L. 
104-191. 110  Stat  1936)  and  MHPA 
(Pub.  L.  104-204. 110  Stat  2944),  and 
Secretary  of  Labor's  OrdCT  No.  1-87, 52 
FR  13139,  April  21. 1987. 
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The  Ospaitment  of  Hadth  and  Human 
Service*  interim  final  rule  ia  adopted 
pursuant  to  the  authority  contained  in 
sections  2701.  2702.  2705.  2711.  2712, 
2713,  2721.  2722.  2723.  and  2792  of  the 
PHS  Act  (42  U.S.C.  300gg.  SOOgg-l. 
300gg-5.  300gg-ll.  300gg-12. 300gg- 
13.  300gg-21,  300gg-22.  300gg-23.  and 
300gg-02).  as  established  by  HIPAA 
(Pub.  L.  104-191. 110  SUt.  1936)  and 
MHFA  (Pub.  L.  104-204. 110  SUt. 
2044). 

List  of  Subjects 

26CFRPart54 

Excise  taxes.  Health  insurance. 
f*ensions.  Reporting  and  recordkeeping 
requirements. 

29  CPR  Part  2590 

Employee  beneHt  plans,  Emp1o3ree 
Retirement  Income  Security  Act,  Health 
care,  Health  insurance.  Reporting  and 
recordkeeping  requirements. 

45  CFR  Part  146 

Health  care.  Health  insurance. 
Reporting  and  recordkeeping 
requirements.  State  reguUtion  of  health 
insurance. 

Adoption  of  Amendments  to  the 
Eegulations 

Internal  Revenue  Service 

26  C3^  Chapter  I 

Accordingly.  26  CFR  Part  54  is 
amended  as  follows: 

PART  54-PENSION  EXCISE  TAXES 

Paragraph  1.  The  authority  citation 
for  part  54  is  amended  by  revising  the 
entries  for  sections  54. 980 1-1 T  through 
54.9801-6T  and  54.9802-lT.  by 
removing  the  entries  for  sections 
54.9804-lT.  and  54.9806-lT.  and  by 
«HHing  entries  for  sections  54.981 2-lT. 
54.9831-lT.  and  54.9833-lT  }o  read  in 
part  as  follows: 

Authority:  26  U.S.C  7805  •  *  • 
Section  54.9801-lT  also  issued  under  26 

U.S.C.  9833. 
Section  54.9e01-2T  also  issued  under  26 

U.S.C  9833. 
Section  S4.M01-3T  also  issued  under  26 

U.S.C  9S33. 
Section  54.B801-4T  also  issued  under  26 

U.S.C.  0833. 
Section  S4.9801-5T  also  issued  under  26 

U.S.C.  9801(cM4).  9801(e)(3).  and  9833. 
Section  S4.9801-6T  also  issued  under  26 

U.S.C  0033. 
Section  54.9802-17  also  issued  under  26 

U.S.C  0833. 
Section  54.0812-17  also  issued  under  26 

U.S.C  0833. 
Section  S4.9831-1T  also  Issued  under  26 

U.S.C.  0833. 
Section  54.0833-lT  also  issued  under  26 

U.S.C  0633. 


Par.  2.  In  §54.0601-1T.  paxiigraph  (a) 
is  revised  to  read  as  follows: 


fS4.8M»1-1T 


benafiU  described  in  §  54.0631- 


(a)  Statutory  bo»i».  Sections  54.9801- 
IT  through  54.9801-6T,  54.9802-lT. 
54.9812-lT.  54.9831-lT  and  54.9833- 
IT  (portability  sections)  implement 
Chapter  100  of  Subtitle  K  of  the  Internal 
Revenue  Code  of  1986. 
•        •        •        •        • 

Par.  3.  Section  54.9801-2T  is 

1.  Revising  the  introductory  text 

2.  Revising  the  definition  of  excepted 
benefits. 

3.  Revising  the  definition  of  health 
insurance  coverage. 

The  revisions  read  as  follows: 


fS4Jt01-OT 

Unless  otherwise  provided,  the 
definitions  in  this  section  govern  in 
applying  the  provisions  of  §§  54.9801- 
IT  through  54.9801-6T.  54.9802-lT. 
54.9812-lT.  54.9831-lT,  and  54.9833- 
IT. 


Excepted  benefits  means  the  benefits 
described  as  excepted  in  §  54.0831-'' 
lT(b). 

•  •        •        •        •    ' 

Health  insurance  coverage  means 
benefits  consisting  of  medical  care 
(provided  directiy,  through  insurance  or 
reimbursement,  or  otherwise)  under  any 
hospital  or  medical  service  policy  or 
certificate,  hospital  or  medical  service 
plan  contract,  or  HMO  contract  offered 
by  a  health  insurance  issuer.  However, 
benefits  described  in  §  54.9831-lT(b)(2) 
are  not  treated  as  benefits  consisting  of 
medical  care. 

•  •        •        •        • 

Par.  4.  In  §  54.9801-4T,  paragraph 
(a)(2)  is  revised  to  read  as  rollows: 

f  54.0801-47    Rulaa  raiaUng  to  cradltabla 
cowwaja  (tamper  sry). 

(a)  *  '  • 

(2)  Excluded  coverage.  Creditable 
coverage  does  not  include  coverage 
consisting  solely  of  coverage  of  excepted 
benefits  (described  in  §  54.9831-lT). 

*  •  •  •  • 

Par.  5.  In  S  54.9801-5T,  the  first 
sentence  of  paragraph  (aj(3)(vi)  is 
revised  to  read  as  follows: 


IS4J801-ST 
olpfavloua 


(a)  •  •  • 

(3)  •  •  • 

(vi)  Excepted  benefits:  categories  of 
benefits.  No  certificate  is  required  to  be 
furnished  with  respect  to  excepted 


IT. 


[Itodeeignalad  as  f  C4jm- 


f84J«>4-17 
1T1 

Par.  6.  Section  54.9804-lT  is 

redesignated  as  §  54.9831-^lT  and 
amended  by  revising  paragraph  (b)(1)  to 
read  as  follows: 


nitsa  lataUng  to 


fS4jm-17 
Qfoup  naallti 


(b)  Excepted  benefits — (1)  In  general. 
The  requirements  of  §§  54.9801-lT 
through  54.9801-6T.  54.9802-lT,  and 
54.9812-lT  do  not  apply  to  any  group 
health  plan  in  relation  to  its  provision 
of  the  benefits  described  in  paragraph 
(b)  (2),  (3).  (4),  or  (5)  of  this  section  (or 
any  combination  of  these  benefits). 


f54Jt06-17    [Radaaignalsdasi84je3»- 
IT] 

Par.  7.  Section  54.9806-lT  is 
redesignated  as  §  54.9833-lT  and 
amended  by: 

1.  Revising  paragraph  (aXl). 

2.  Revising  the  first  sentence  of 
paragraph  (a)(2). 

The  revisions  read  as  foUovrs: 

f84.9833-17    Effacttva  dalsa  (Ismporary). 

(a)  General  effective  datee — (1)  Non- 
collectively-bargained  plans.  Except  as 
otherwise  provided  in  this  section. 
Chapter  100  of  Subtitle  K  and 
§$54.9801-17  through  54.9806-lT, 
54.9802-lT,  and  54.9831-lT  apply  with 
respect  to  group  health  plans  for  plan 
years  beginning  after  June  30,  1997. 

(2)  Collectively  bargained  plans. 
Except  as  otherwise  provided  in  this 
section  (other  than  paragraph  (a)(1)  of 
this  section),  in  the  case  of  a  group 
health  plan  maintained  pursuant  to  one 
or  more  collective  bargaining 
agreements  between  employee 
representatives  and  one  or  more 
employers  ratified  before  August  21, 
1996,  Chapter  100  of  Subtitie  K  and 
§§  54.9801-lT  through  54.9801-€T. 
54.9802-lT,  and  54.9831-lT  do  not 
apply  to  plan  years  beginning  before  the 
later  of  July  1, 1997,  or  the  date  on 
which  the  last  of  the  collective 
bargaining  agreements  relating  to  the 
plan  terminates  (determined  without 
regard  to  any  extension  thereof  agreed  to 
after  August  21, 1996).*  *  * 

Par.  8.  Section  54.9812-lT  is  added 
to  reed  as  follows: 
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f64JS12-17    ParitylnlbaappUcalicnof 
oartsin  limits  to  mental  health  liei  wills 


(a)  Definitions.  For  purposes  of  this 
section,  except  where  the  context 
dearly  indicates  otherwise,  the 
following  definitions  apply: 

Aggregate  lifetime  limit  means  a 
dollar  limitation  on  the  total  amount  of 
specified  benefits  that  may  be  paid 
tmder  a  group  health  plan  for  an 
individual  (or  for  a  group  of  individuals 
considered  a  single  unit  in  applying  this 
dollar  limitation,  such  as  a  fiamily  or  an 
employee  plus  spouse). 

Aimual  limit  means  a  dollar 
limitation  on  the  total  amotmt  of 
specified  benefits  that  may  be  paid  in  a 
12-month  period  imder  a  plan  for  an 
individual  (or  for  a  group  of  individuals 
considered  a  single  unit  in  applying  this 
dollar  limitation,  such  as  a  family  or  an 
employee  plus  spouse). 

Meaical/surgical  benefits  meens 
benefits  for  medical  or  surgical  services, 
as  defined  under  the  terms  of  the  plan, 
but  does  not  include  mental  health 
benefits. 

Mental  health  benefits  means  benefits 
for  mental  health  services,  as  defined 
under  the  terms  of  the  plan,  but  does 
not  include  benefits  for  treatment  of 
substance  abuse  or  chemical 
deoendency. 

(b)  Requirements  regarding  lirruts  on 
benefita--(\]  In  general — (i)  General 
parity  requirement.  A  group  health  plan 
that  provides  both  mecUcal/surgical 
benefits  and  mental  health  benefits  must 
comply  with  peragraph  (b)  (2),  (3).  or  (6) 
of  this  section. 

(il)  Exception.  The  rule  in  paragraph 
(b)(l)(i)  of  this  section  does  not  apply  if 
a  plan  satisfies  the  requirements  of 
paragraph  (e)  or  (f)  of  this  section. 

(2)  Plan  with  no  limit  or  limits  on  less 
than  one-third  of  all  medical/surgical 
benefits.  If  a  plan  does  not  include  an 
aggregate  lifieitime  or  annual  limit  on  any 
medical/surgical  benefits  or  includes 
aggregate  lifetime  or  annual  limits  that 
apply  to  leaa  than  one-third  of  all 
medical/surgical  benefits,  it  may  not 
impose  an  aggregate  lifetime  or  annual 
limit,  respectively,  on  mental  health 
benefits. 

(3)  Plan  with  a  linut  on  at  least  two- 
thirds  of  all  mecUcal/surgical  benefits.  If 
a  plan  includes  an  aggregate  lifetime  or 
annual  limit  on  at  least  two-thirds  of  all 
medical/surgical  benefits,  it  must 
either — 

(i)  Apply  the  aggregate  lifetime  or 
annual  limit  both  to  the  medical/ 
surgical  benefits  to  which  the  limit 
would  otherwise  apply  and  to  mental 
health  benefits  in  a  manner  that  does 
not  distingtiish  between  the  medical/ 
surgical  and  mental  health  benefits;  or 


(ii)  Not  include  an  aggregate  Hfatiina 
or  annual  limit  on  mental  health 
benefits  that  is  less  than  the  aggregate 
lifetime  or  annual  limit,  respectively,  on 
the  medical/surgical  benefits. 

(4)  Examples.  The  rules  of  paragraphs 
(b)(2)  and  (3)  of  this  section  are 
illustrated  by  the  following  examples: 

RTaaqtia  1.  (i)  Prior  to  the  effective  date  of 
the  mental  health  parity  provisions,  a  group 
health  plan  had  no  annual  limit  on  medical/ 
smgicaLbensfits  and  liad  a  $10,000  annual 
limit  on  mental  health  benefits.  7o  oon^tiy 
with  the  parity  requirements  of  this 
paragraph  (b).  the  plan  sponsor  is 
considering  each  of  the  following  options: 

(A)  Eliminating  the  plan's  unnifl  limit  on 
mental  health  benefits; 

(B)  Replacing  the  plan's  previous  amiual 
limit  on  mental  health  benefits  with  a 
$500,000  annual  limit  on  all  benefits 
(including  medical/suigical  and  mental 
health  benefits);  and 

(C)  Replacing  the  plan's  previous  imwn<>l 
limit  on  mental  health  benefits  with  a 
$250,000  annual  limit  on  madical/suigical 
benefits  and  a  $250,000  annual  limit  on 
mental  health  benefits. 

(ii)  In  tliia  Sxaaip/e  1,  each  of  the  three 
options  lieing  considered  by  the  plan  sponsor 
would  comply  with  the  requirements  of  this 
section  because  they  offer  parity  in  the  dollar 
limits  placed  on  medicaiysurgical  and  mental 
health  benefits. 

F.xawple  2.  (i)  Prior  to  the  effective  date  of 
the  mental  health  parity  provisions,  a  group 
health  plan  had  a  $100,000  annual  limit  on 
medicai/suigical  inpatient  benefits,  a  SSO.OOO 
anmml  limit  on  medical/sutgical  outpatient 
benefits,  and  a  $100,000  annual  limit  on  all 
mental  health  benefits.  7o  comply  with  the 
parity  requirements  of  this  paragraph  (b),  the 
plan  sponsor  is  considering  each  of  the 
lbUo«ring  options: 

(A)  Replacing  the  plan's  previous  unnniil 
limit  on  mental  health  benefits  with  a 
$1504XX)  annual  limit  on  mental  health 
benefits;  and 

(B)  Replacing  the  plan's  previoiu  annual 
limit  on  mental  health  bmefits  with  a 
$100,000  annual  limit  on  mental  health 
inpatient  benefits  and  a  $50,000  annual  limit 
on  mental  health  outpatient  benefits. 

(ii)  In  this  Example  2,  each  option  under 
consideration  by  the  plan  sponsor  would 
comply  with  the  requirements  of  this  section 
because  they  offer  parity  in  the  dollar  limits 
placed  on  medical/surgical  and  mental 
health  benefits. 

Example  3.  (i)  A  group  health  plan  that  is 
subject  to  the  requirements  of  this  section  has 
no  aggregate  lifetime  or  ■nniml  limit  for 
either  medical/surgical  benefits  or  "nmt^^l 
health  benefits.  While  the  plan  provides 
medical/surgical  benefits  with  respect  to  both 
network  and  out-of-network  providers,  it 
does  not  provide  mental  health  benefits  with 
respect  to  out-of-netwrork  providers. 

(ii)  In  tliis  Example  3,  the  plan  complies 
with  the  requirements  of  this  section  because 
they  offer  parity  in  the  dollar  limits  placed 
on  medical/suigical  and  m«nti»l  health 
benefits. 

Bxanple  4.  (i)  Prior  to  the  efifective  date  of 
the  mental  health  parity  provisions,  a  group 


health  plan  had  an  annual  limit  on  ™«H^>il/ 
surgical  benefits  and  a  separata  but  identical 
annual  limit  on  mental  health  benefits.  7he 
plan  included  benefits  for  treatment  of 
substance  abuse  and  chemical  dependency  !■ 
its  definition  of  mental  health  benefits. 
Accordingly,  claims  paid  for  treatment  of 
substance  abuse  and  chemical  dependency 
were  counted  in  applying  the  ■nniMl  limit  on 
mental  health  benefits.  To  comply  with  the 
parity  requirements  of  this  paragnph  (b),  the 
plan  sponsor  is  considering  each  of  the 
folloMring  options: 

(A)  Making  no  rt>«fign  in  the  plan  so  »K«t 
claims  paid  for  treatment  of  substance  abuse 
and  chemical  dependency  continue  to  count 
in  applying  the  annual  limit  on  "rntil  haahh 
benefits; 

(B)  Amending  tlie  plan  to  count  rUi«M 
paid  for  treatment  of  «nh«»»rir»  abuse  and 
chemical  d^>endency  in  applying  the  unmul 
limit  on  medical/suigical  benefits  (rather 
than  counting  those  rl»ii««  in  applying  tike 
aimual  limit  on  mental  health  braefits); 

(C)  Amending  tlie  plan  to  provide  a  new 
category  of  benefits  for  treatment  of  chemical 
dependency  and  substance  abuse  that  is 
subject  to  a  seftarate,  lower  limit  and  under 
which  claims  paid  for  treatment  of  sulistance 
abuse  and  chemiral  dependency  are  counted 
only  in  applying  tlie  ■nnnal  limit  on  tliis 
separate  category;  and 

(D)  Amending  the  plan  to  eliminate 
distinctions  between  medical/suigical 
benefits  and  mental  liealth  lienefits  and 
establishing  an  overall  limit  on  benefits 
oQsred  under  the  plan  under  wtiich  rUim* 
paid  for  treatment  of  substance  abuse  and 
chemical  dependency  are  counted  with 
medical/suigical  benefits  and  mental  health 
benefits  in  applying  the  overall  limit 

(ii)  In  this  Example  4,  the  group  health 
plan  is  described  in  paragraph  (b)(3)  of  this 
section.  Because  mental  health  benefits  are 
defined  in  paragraph  (a)  of  this  section  as 
excluding  benefits  for  treatment  of  substance 
abuse  and  chemical  dependency,  the 
inclusion  of  benefits  for  treatment  of 
substance  abuse  and  chemical  dependency  in 
applying  an  aggregate  lifetime  limit  at  annual 
Ihnit  on  mental  health  benefits  under  option 
(A)  of  this  Example  4  would  not  comply  wridi 
the  requirements  of  paragraph  (b)(3)  of  this 
section.  However,  options  (B),  (C),  and  (D)  of 
this  Example  4  would  comply  witii  the 
requirements  of  paragraph  (bH3)  of  this 
section  because  they  offer  parity  in  the  dollar 
limits  placed  on  medical/surgical  and  mantal 
health  benefits. 

(5)  Determining  one-third  and  two- 
thirds  of  all  medical/surgical  benefits. 
For  purposes  of  this  paragraph  (b),  the 
determination  of  whether  the  portion  of 
medical/surgical  benefits  sul^ect  to  a 
limit  represents  one-third  or  two-thirds 
of  all  medical/surgical  benefits  is  based 
on  the  dollar  amount  of  all  plan 
payments  for  medical/surgical  benefits 
expected  to  be  paid  under  the  plan  fcn- 
the  plan  year  (or  for  the  portion  of  the 
plan  year  after  a  change  in  plan  benefits 
that  afiiacts  the  applicability  of  the 
aggregate  lifetime  or  annual  limits).  Any 
reasonable  method  may  be  used  to 
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detmniiM  whether  the  dollar  amounts 
expected  to  be  paid  under  the  plan  will 
constitute  one-third  or  two-thirds  of  the 
dollar  amount  of  all  plan  payments  for 
medical/surgical  benefits. 

(6)  Plan  not  daacribed  in  paragraph 
(b)(2)  or  (3)  of  this  section— (i)  In 
gBneral.  A  group  health  plan  that  is  not 
described  in  paragraph  (bX2)  or  (3)  of 
this  section,  must  eithar— 

(A)  Impoae  no  anregate  lifetime  tu 
annual  limit,  as  appropriate,  on  mental 
health  benefits;  or 

(B)  Impose  an  aggregate  lifetime  or 
annual  limit  on  mental  health  benefits 
that  is  no  less  than  an  average  limit  for 
medical/surgical  benefits  calculated  in 
the  following  manner.  The  average  limit 
is  calculated  by  taking  into  account  the 
w«ig|htwl  average  of  the  aggregate 
lUediiie  or  annual  limits,  as  appropriate, 
that  are  applicable  to  the  categories  of 
medical/surgical  benefits.  Limits  based 
on  delivery  systems,  such  as  inpatient/ 
outpatient  treatment  or  normal 
treatment  of  common,  low-coat 
conditions  (such  as  treatment  of  normal 
births),  do  not  constitute  categories  for 
purposes  of  this  paragraph  (b)(6)(i)(B). 
In  addition,  for  purposes  of  determining 
weighted  averages,  any  benefits  that  are 
not  within  a  category  that  is  subject  to 

a  separately-designated  limit  under  the 
plan  are  taken  into  account  as  a  single 
separate  category  by  using  an  estimate 
of  the  upper  limit  on  the  dollar  amount 
that  a  pUn  may  reasonably  be  expected 
to  incur  with  respect  to  such  benefits, 
taking  into  account  any  other  applicable 
reatrictions  under  the  plan. 

(Li)  Weighting.  For  purposes  of  this 
paragraph  (b)(6),  the  weighting 
applicable  to  any  category  of  medical/ 
surgical  benefits  is  determined  in  the 
«»"»«■»■*  set  forth  in  paragraph  (b)(5)  of 
this  section  for  determining  one-third  or 
two-thifds  of  all  medical/suigical 
benefits. 

(iii)  Example.  The  rules  of  this 
paragraph  (bM6)  are  illustrated  by  the 
following  example: 

tMmmflm.  (I)  A  group  health  plan  that  is 
subjsct  to  the  raquiraments  of  this  Mction 
Includes  •  SlOO.000  uinual  limit  on  m«dical/ 
suigical  benefits  rslated  to  card  io- pulmonary 
disiiMsi.  The  plan  does  not  include  an 
annual  limit  on  any  other  category  of 
medical/turgical  benefits.  The  plan 
detannine*  that  40%  of  th«  dollar  amount  of 
plan  pajrments  for  medical/surgical  benefits 
•re  related  to  cardio- pulmonary  diseases.  The 
plan  datannines  tiiat  $1,000,000  is  a 
fsasonable  estimate  of  the  upper  limit  on  the 
dollar  aaMMUit  thai  the  plan  may  incur  with 
respect  to  the  other  60%  of  payments  for 
medical/furgical  benefits. 

(ii)  In  tiii*  Example,  the  plan  Is  not 
described  in  paragraph  (bK3)  of  this  section 
because  thne  is  not  one  annual  limit  that 
applies  to  St  least  two-tliirda  of  all  medical/ 


surgical  benefits.  Purthar.  the  plan  is  not 
described  in  par^raph  (b)(2)  of  this  section 
because  mors  than  one-third  of  all  medical/ 
surgical  benefits  are  tubiect  to  an  annual 
limit.  Under  this  paragraph  (b)(e),  the  plan 
sponsor  can  choose  either  to  include  no 
annual  limit  on  mental  health  benefits,  or  to 
include  an  annual  limit  on  mental  health 
beneflu  that  it  not  less  than  the  weighted 
average  of  the  annual  limits  applicable  to 
each  category  of  medical/tui^cal  benefits.  In 
this  example,  tiie  minimum  weighted  sverage 
anntial  limit  that  can  be  applied  to  mental 
health  benefiu  is  SMO.OOO  (40%  x  $100,000 
*  60%  X  $1,000,000  '  $040,000). 

(c)  Rule  in  the  case  of  separate  benefit 
packages.  If  a  group  health  plan  offers 
two  or  more  benefit  packages,  the 
requirements  of  this  section,  including 
the  exemption  provisions  in  paragraph 
(0  of  this  section,  apply  separately  to 
each  benefit  package.  Examples  of  a 
group  health  plan  that  offers  two  or 
more  benefit  packages  include  a  group 
health  plan  that  offers  emplojraes  a 
choice  between  indenuiity  coverage  or 
HMO  coverage,  and  a  group  health  plan 
that  provides  one  benefit  package  for 
retirees  and  a  different  benefit  package 
for  current  employees. 

(d)  Applicability— (\)  Group  health 
plans.  The  requirements  of  this  section 
apply  to  a  group  health  plan  offering 
both  medical/surgical  benefits  and 
mental  health  benefits  regardless  of 
whether  the  SMntal  health  benefits  are 
administavad  separately  under  the  plan. 

(2)  Heahh  insurance  issuers.  See  29 
CFR  25g0.712(dM2)  and  45  CFR 
146.136(dM2),  which  provide  that  health 
insurance  issuan  offering  health 
insurance  covegagu  for  both  medical/ 
suigical  benefits  and  mental  health 
benaflls  In  connection  with  a  group 
health  plan  are  subject  to  rules  similar 
to  those  applicable  to  group  health 
plans  under  this  section. 

(3)  Scope.  This  section  does  not — 
(i)  Require  s  group  health  plan  to 

provide  any  mental  health  benefits;  or 
(ii)  Affect  the  terms  and  conditions 
(including  cost  sharing,  limits  on  the 
niunber  of  visits  or  days  of  coverage, 
requirements  relating  to  medical 
necessity,  reqiiiring  prior  authorization 
for  treatment,  or  requiring  primary  care 
physicians'  referrals  for  treatment) 
relating  to  the  amount,  duration,  or 
scope  of  the  mental  health  benefits 
under  the  plan  except  as  specifically 
provided  in  paragraph  (b)  of  this 
section. 

(e)  Small  employer  exemption — (1)  In 
general.  The  requirements  of  this 
section  do  not  apply  to  a  group  health 
plan  for  a  plan  year  of  a  raiall  employer. 
For  purposes  of  this  paregraph  (e),  the 
term  small  employer  means,  in 
c»nnection  with  a  group  health  plan 
with  respect  to  a  calendar  year  and  a 


plan  year,  an  employer  who  employed 
an  average  of  at  least  two  but  not  more 
than  50  employees  on  business  days 
during  the  preceding  calendar  year  and 
who  employs  at  lecut  two  employees  on 
the  first  day  of  the  plan  year.  See  section 
9831(a)  and  §  54.9831-lT(a),  which 
provide  that  this  section  (and  certain 
other  sections)  does  not  apply  to  any 
group  health  plan  for  any  plan  year  if^ 
on  the  first  day  of  the  plan  year,  the 
plan  has  fewer  than  two  ptuticipants 
who  are  current  employees. 

(2)  Rules  in  determining  employer 
size.  For  purposes  of  paragraph  (eKl)  of 
this  section — 

(i)  All  persons  treated  as  a  single 
employer  under  subsections  (b),  (c),  (m), 
and  (o)  of  section  414  are  treated  as  one 
employer, 

(li)  u  an  emplojrer  was  not  in 
existence  throughout  the  preceding 
calendar  year,  whether  it  is  a  small 
employer  is  determined  based  on  the 
average  number  of  employees  the 
emplojrer  reasonably  expects  to  employ 
on  business  days  dtiring  the  current 
calendar  year;  and 

(iii)  Any  reference  to  an  employer  for 
purposes  of  the  small  employer 
exemption  includes  a  reference  to  a 
predecessor  of  the  employer. 

(f)  Increased  cost  exemption— (1)  In 
general.  A  group  health  plan  is  not 
subject  to  the  requirements  of  this 
section  if  the  requirentents  of  this 
paragraph  (f)  are  satisfied.  If  a  plan 
offers  more  than  one  benefit  package, 
this  paragraph  (f)  applies  separately  to 
each  benefit  package.  Except  as 
provided  in  paragraph  (h)  of  this 
section,  a  plan  must  comply  with  the 
requirements  of  paragraph  (b)(l)(i)  of 
this  section  for  the  fint  plan  yeer 
beginning  on  or  after  January  1, 1908. 
and  must  contintie  to  comply  with  the 
requirements  of  paragraph  (bMl)(i)  of 
this  section  until  the  plan  satisfies  the 
requirements  in  this  paragraph  (f).  In  no 
event  is  the  exemption  of  this  paragraph 
(f)  effective  imtil  30  days  after  the  notice 
requirements  in  paragraph  (f)(3)  of  this 
section  are  satisfied.  If  the  requirements 
of  this  paragraph  (f)  are  satisfied  with 
respect  to  a  plan,  the  exemption 
continues  in  effect  (at  the  plan's 
discretion)  until  September  30.  2001. 
even  if  the  plan  subsequentiy  purchseas 
a  difierent  policy  from  the  same  or  a 
different  issuer  and  regardless  of  any 
other  changes  to  the  plan's  benefit 
structure. 

(2)  Calculation  of  the  one-percent 
incnaee—ii)  Ratio.  A  group  health  plan 
satisfies  the  requirements  of  this 
paragraph  (f)(2)  if  the  application  of 
paragraph  (b)(l)(i)  of  this  section  to  the 
plan  results  in  an  increase  in  the  cost 
under  the  plan  of  at  least  one  percent 
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The  application  of  paragraph  (b)(l)(i)  of 
this  section  results  in  an  increased  cost 
of  at  least  one  percent  imder  a  group 
health  plan  only  if  the  ratio  below 
equals  or  exceeds  1.01000.  The  ratio  is 
determined  as  follows: 

(A)  The  incurred  expenditures  during 
the  base  period,  divided  by, 

(B)  The  incurred  expenaitines  during 
the  base  period,  reduced  by 

(1)  The  claims  incurred  during  the 
base  period  that  would  have  been 
denied  under  the  terms  of  the  plan 
absent  plan  amendments  requked  to 
comply  with  this  section;  and 

[2]  Administrative  expenses 
attributable  to  complying  with  the 
requirements  of  this  section. 

(ii)  Formula.  The  ratio  of  paragraph 
(fX2)(i)  of  this  section  is  expressed 
mathematically  as  follows: 


m 


lE-(CE-fAE) 


^  1X)1000 


(A)  IE  means  the  incurred 

Tnditures  during  the  base  period. 
)  CE  means  th?  claims  incurred 
during  the  base  period  that  would  have 
been  denied  under  the  terms  of  the  plan 
absent  plan  amendniients  required  to 
comply  with  this  section 

(C)  AE  means  administrative  costs 
related  to  claims  in  CE  and  other 
administrative  costs  attributable  to 
complying  with  the  requirements  of  this 
section. 

(iii)  Incurred  expenditures.  Incurred 
expenditures  means  actiial  claims 
inctirred  during  the  base  period  and 
reported  within  two  months  following 
the  base  period,  and  administrative 
costs  for  all  benefits  under  the  group 
health  plan,  including  mental  health 
benefits  and  medical/surgical  benefits, 
during  the  base  period.  Incurred 
expenditiires  do  not  include  premiums. 

(iv)  Base  period.  Base  period  means 
the  period  used  to  calculate  whether  the 
plan  may  claim  the  one-percent 
increased  cost  exemption  in  this 
paragraph  (f).  The  base  period  must 
begin  on  the  first  day  in  any  plan  year 
that  the  plan  complies  with  tiie 
requirements  of  paragraph  (b)(l)(i)  of 
this  section  and  must  extend  for  a 
period  of  at  least  six  consecutive 
calendar  months.  However,  in  no  event 
may  the  base  period  begin  prior  to 
September  26,  1996  (the  date  of 
enactment  of  the  Mental  Health  Parity 
Act  (Pub.  L.  104-204, 110  Stat.  2944)). 

(v)  Rating  pools.  For  plans  that  are 
combined  in  a  pool  for  rating  purposes, 
the  calculation  under  this  paragraph 
(0(2)  for  each  plan  in  the  pool  for  the 
base  period  is  based  on  the  incurred 
expenditures  of  the  pool,  whether  or  not 
all  the  plans  in  the  pool  have 


participated  in  the  pool  for  the  entire 
base  period.  (However,  only  the  plans 
that  have  complied  with  paragraph 
(b)(l)(i)  of  this  section  for  at  least  six 
months  as  a  member  of  the  pool  satisfy 
the  requirements  of  this  paragraph 
(f)(2).)  Otherwise,  the  calctilation  imder 
this  paragraph  (f)(2)  for  eech  plan  is 
calculated  by  the  plan  administrator 
based  on  the  incurred  expenditures  of 
the  plan. 

(vi)  Examples.  The  rules  of  this 
paragraph  (0(2)  are  illustzated  by  the 
following  examples: 

KTampla  1.  (i)  A  group  health  plan  has  a 
plan  year  that  is  the  calendar  year.  The  plan 
satisfies  the  requirements  of  paragraph 
(bMl)(i)  of  this  section  as  of  January  1, 19M. 
On  September  15, 1998,  the  plan  determines 
that  $1,000,000  in  claims  have  been  incurred 
during  the  period  betMreen  January  1, 1998 
and  June  30, 1998  and  reported  by  August  30. 
1998.  The  plan  also  determines  that  SlOO/MO 
in  administrative  costs  have  been  incurred 
for  all  benefits  under  the  group  haaldi  plan, 
including  mental  health  benefits.  Tluis,  the 
plan  determines  that  its  incurred 
expenditures  fat  the  base  period  are 
$1,100,000.  The  plan  also  determines  that  the 
claims  incurred  during  the  base  period  that 
would  have  been  denied  under  the  terms  of 
the  plan  absent  plan  amendments  required  to 
comply  with  this  section  are  $40,000  and  that 
administrative  expenses  attributable  to 
complying  with  the  requirements  of  this 
section  are  $10,000.  Thiu,  the  total  ■mmmt 
of  expenditures  for  the  base  period  had  the 
plan  not  been  amended  to  comply  with  the 
requirements  of  parsgr^h  (b)(lHi)  of  this 
section  are  $1,050,000  ($1.100.00O-($40,000 
*  $10,000)  =:  $1,050,000). 

(ii)  In  this  Example  1,  the  plan  satisfies  the 
requirements  of  this  paragraph  (f)(2}  liecause 
the  application  of  this  section  restilts  in  an 
increased  cost  of  at  least  one  percent  tinder 
the  terms  of  the  plan  ($1,100,000/$!  ,050,000 
=  1.04762). 

Example  Z.  (i)  A  health  insurance  issuer 
sells  a  group  health  insurance  policy  that  is 
rated  on  a  pooled  basis  and  is  sold  to  30 
group  health  plans.  One  of  the  group  health 
plans  inquires  whether  it  qualifies  for  the 
one-percent  increased  cost  exemption.  The 
issuer  performs  the  calculation  for  the  pool 
as  a  whole  and  determines  that  the 
appUcation  of  this  section  results  in  an 
increased  cost  of  0.500  pen»nt  (for  a  ratio 
under  this  paragraph  (f)(2)  of  1.00500)  for  the 
pool.  The  issuer  informs  the  requesting  plan 
and  the  other  plans  in  the  pool  of  the 
calcidation. 

(ii)  In  this  Example  2,  none  of  the  plans 
satisfy  tlie  requirements  of  tills  paragrai^ 
(fK2)  and  a  plan  tliat  purchases  a  poUcy  not 
complying  with  the  requirements  of 
paragraph  (b)(lKi)  of  this  section  violates  the 
requirements  of  tttis  section. 

Example  3.  (i)  A  partially  insiued  plan  is 
collecting  the  infomution  to  determine 
whether  it  qualifies  for  the  exemption.  The 
plan  administrator  detennines  this  incurred 
expenses  for  the  base  period  for  the  self- 
funded  portion  of  the  plan  to  be  $2,000,000 
and  the  administrative  expenses  for  the  base 


period  for  the  self-funded  portion  to  be 
$200,000.  For  the  insured  portion  of  the  plun, 
the  plan  administrator  requests  data  from  the 
insurer.  For  tiie  insured  portion  of  the  plan, 
the  plan's  own  incurred  expenses  for  the  base 
period  are  $1,000,000  and  tiie  administrative 
expenses  for  the  base  period  are  $100,000. 
The  plan  administrator  detennines  that 
under  the  self-funded  portion  of  the  plan,  the 
claims  incurred  for  the  base  period  that 
would  have  been  denied  under  the  terms  of 
the  plan  atisent  the  amendment  are  $0 
because  the  self-funded  portion  does  not 
cover  mental  health  lienefits  and  tlie  plan's 
administrative  costs  attrilnitabie  to 
compljring  with  the  requirements  of  this 
section  are  Sl.000.  The  issuer  deteimiiMS 
that  under  the  insured  portion  of  the  plan, 
the  claims  incurred  Cor  the  base  period  that 
would  have  been  denied  imder  the  terms  of 
the  plan  absent  the  ■wmnHm«nt  are  $25,000 
and  the  administrative  costs  attributable  to 
complying  with  the  requirements  of  this 
section  are  $1,000.  Thus,  the  total  incurred 
expenditures  foar  the  plan  for  the  base  period 
are  $33004XX)  ($2,000,000  -^  $200,000  *■ 
$1,000,000  ■¥  $100,000  =  $3300,000)  and  tiis 
total  amount  of  expenditures  for  the  Imss 
period  had  the  plan  not  been  am«»n«4»H  to 
ccmiply  with  the  requirements  of  paragraph 
(b)(lHi)  of  this  section  are  $3,273,000 
($3.3004)00  -  (SO  -f  $1,000  *  $25,000  * 
$1,000)  ^  $3,273,000). 

(ii)  In  this  Example  3,  the  plan  does  not 
satisfy  the  requirements  of  this  paragraph 
(fX2)  because  the  application  of  this  section 
does  not  result  in  an  increased  cost  of  at  least 
one  percent  imder  the  terms  of  the  plan 
($3,300,000/$3,273.000  =  1.00825). 

(3)  Notice  of  exemption — (i) 
Participants  and  beneficiaries — (A)  Jh 
general.  A  group  health  plan  mtist 
notify  participants  and  beneficiaries  of 
the  plan's  decision  to  claim  the  one- 
percent  increased  cost  exemption.  The 
notice  must  include  the  following 
information: 

(1)  A  statement  that  the  plan  is 
exempt  from  the  requirements  of  this 
section  and  a  description  of  the  besis  for 
the  exemption; 

(2)  The  name  and  telephtme  mmdier 
of  the  individual  to  contact  for  further 
information; 

(5)  The  plan  name  and  plan  nimibar 
(PN); 

(4)  The  plan  administrator's  name, 
address,  and  telephone  number; 

(5)  For  single-employer  plans,  the 
plan  sponsor's  name,  address,  and 
telephone  number  (if  different  from 
paragraph  (0(3)(i)(A)(3)  of  this  section) 
and  the  plan  sponsor's  employer 
identification  number  (ESN); 

{6)  The  effective  date  of  the 
exemption; 

{7)  The  ability  of  participants  and 
beneficiaries  to  contact  the  plan 
adnunistrator  to  see  how  benefits  may 
be  affected  as  a  result  of  the  plan's  claim 
of  the  exemption;  and 

{8)  The  availability,  upon  request  and 
free  of  charge,  of  a  summary  of  the 
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information  required  under  paragraph 
(f)(4)  of  this  section. 

(B)  U$e  of  nunmary  of  matarial 
reductions  in  covw9dmnric«9  or 
benefits.  A  plan  may  wtlQat/  the 
requirements  of  paragraph  (f)(3KiHA)  of 
this  section  by  providing  participants 
and  beneficiaries  (in  accordance  with 
paragraph  (f)(3)(i)(C}  of  this  section) 
with  a  summary  of  material  reductions 
in  covered  services  or  benefits  required 
imder  29  CFR  2520.104b-3(d)  that  aiso 
Includes  the  information  of  this 
p>aragraph  (f)(3)(i).  However,  in  all  cases, 
the  exemption  is  not  effective  until  30 
days  after  notice  has  been  sent 

(C)  Delivery.  The  notice  described  in 
this  paragraph  (f)(3)(i)  is  required  to  be 
provided  to  all  participants  and 
beneficiaries.  The  notice  may  be 
furnished  by  any  method  of  delivery 
that  satisfies  the  requirements  of  section 
104(bKl)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (29  U.S.C. 
1024(b)(1))  (e.g..  first-class  mail).  If  the 
notice  is  provided  to  the  participant  at 
the  participant's  last  known  address, 
then  the  requirements  of  this  paragraph 
(fX3)(i)  are  satisfied  with  respect  to  the 
participant  and  all  beneficiaries  residing 
at  that  address.  If  a  beneficiary's  last 
known  address  is  different  fit>m  the 
participant's  last  known  address,  a 
separate  notice  is  required  to  be 
provided  to  the  beneficiary  at  the 
Denefidary's  last  known  address. 

(D)  Example.  The  rules  of  this 
paragraph  (n(3)(i)  are  illustrated  by  the 
following  example: 


.  (i)  A  group  health  plan  ha*  a 
plan  yaar  that  it  the  calendar  year  and  has 
an  open  enrollment  period  every  November 
1  through  No^mber  30.  The  plan  determinat 
on  Saptsmber  15  that  it  satisfies  the 
requirements  of  paragraph  (0(2)  of  this  . 
section.  As  part  of  its  open  enrollment 
materials,  the  plan  mails,  on  October  IS.  to 
ail  participants  and  beneficiaries  a  notice 
satisfying  the  raquiramanta  of  tliia  paragraph 
((M3Mi). 

(U)  In  this  Example,  the  plan  has  sent  the 
notice  in  a  maimer  that  complies  tvith  this 
pan«raph  (r)(3)(i). 

(11)  Federal  agencies.  A  group  health 
plan  that  is  a  church  plan  (as  defined  in 
section  414(e))  claimiikg  the  exemption 
of  this  peiapaph  (f)  for  any  benefit 
perlrsin  most  provide  notice  in 
aooocdance  with  the  requirement  of  this 
paragraph  (t)(3)(ii).  This  requirement  is 
satisfied  if  the  plan  sends  a  copy,  to  the 
address  designated  by  the  Secretary  in 
generally  applicable  guidance,  of  the 
notice  described  in  paragraph  (f)(3Mi)  of 
this  section  identifying  the  benefit 
package  to  which  the  exemption 
applies.  For  any  other  group  hselth 
plan,  see  29  CFR  2590.712(f)(3XiiXB). 


(4)  Availability  of  documentation.  The 
plan  must  make  available  to  participants 
and  beneficiaries  (or  their 
representatives),  on  request  and  at  no 
chiuge,  a  summary  of  the  information  on 
which  the  exemption  was  based.  An 
individual  who  is  not  a  participant  or 
baoeflciary  and  who  presents  a  notice 
described  in  paragraph  (f)(3Mi)  of  this 
section  is  considwed  to  be  a 
representative.  A  representative  may 
request  the  summary  of  information  by 
providing  the  plan  a  copy  of  the  notice 
provided  to  the  participant  under 
paragraph  (0(3)(i)  of  this  section  with 
any  individually  identifiable 
information  redacted.  The  summary  of 
information  must  include  the  incuned 
expenditures,  the  base  period,  the  dollar 
amount  of  claims  incurred  during  the 
base  period  that  would  have  been 
denied  under  the  terms  of  the  plan 
absent  amendments  required  to  comply 
with  paragraph  (b)(l)(i)  of  this  section, 
the  administrative  costs  related  to  those 
claims,  and  other  administrative  costs 
attributable  to  complying  with  the 
requirements  of  this  section.  In  no  event 
should  the  summary  of  information 
include  any  individually  identifiable 
information. 

(g)  Special  rules  for  group  health 
insurance  coverage — (1)  Sale  of 
nonparity  policies.  See  29  CFR 
2590.712(g)(1)  and  45  CFR  146.136(g)(1) 
for  rules  limiting  the  right  of  an  issuer 
to  sell  a  policy  without  parity  (as 
described  in  29  CFR  2590.712(b)  and  45 
CFR  146.136(b))  to  a  plan  that  meets  the 
requiremenU  of  29  CFR  2590.712  (e)  or 
(f)  and  45  CFR  146.136  (e)  or  (f)). 

(2)  Duration  of  exemption.  After  a 
plan  meets  the  requirements  of 
paragraph  (f)  of  this  section,  the  pisn 
may  rh«i|yi  liaiinrn  without  having  to 
meet  the  lequirements  of  paragraph  (f) 
of  this  section  again  before  September 
30.  2001. 

(h)  Effective  dates— (1)  In  general.  The 
requirements  of  this  section  are 
applicable  for  plan  years  beginning  on 
or  after  January  1, 1998. 

(2)  Limitation  on  actions,  (i)  Except  as 
provided  in  paragraph  (h)(3)  of  this 
section,  no  enforcement  action  is  to  be 
taken  by  the  Secretary  against  a  group 
health  plan  that  has  sought  to  comply  in 
good  fiaith  with  the  requirements  of 
section  9812,  with  respect  to  a  violation 
that  occurs  before  the  earlier  of — 

(A)  The  first  day  of  the  first  plan  year 
beginning  on  or  after  April  1,  1998;  or 

(B)  January  1,1999. 

(ii)  Compliance  with  the  requirements 
of  this  section  is  deemed  to  be  good 
fiaith  compliance  with  the  requirements 
of  section  9812. 


(iii)  The  rulm  of  this  paragraph  (hK2) 
are  illtistrated  by  the  following 
examples: 

Exaiapla  1.  (i)  A  group  health  plan  has  a 
plan  year  that  is  the  calendar  year.  The  plan 
complies  with  section  9812  in  good  Eaith 
using  assumptions  inconsistent  with 
paragraph  (b)(6)  of  this  section  relating  to 
weighted  averagas  for  categories  of  benefits. 

(ii)  In  thisfxampie  I,  no  enforcement 
action  may  be  taken  against  the  plan  with 
respect  to  a  violation  resulting  solely  from 
those  assumptions  and  occurring  befiore 
)anuary  1. 1909. 

g^r«pi»  2.  (i)  A  group  health  plan  has  a 
plan  year  tliat  is  the  calendar  year.  For  the 
entire  1998  plan  year,  the  plan  applies^a 
Si  .000.000  annual  limit  on  medical/surgical 
benefits  and  a  $100,000  annual  limit  on 
mental  health  benefits. 

(ii)  In  this  Example  2,  the  plan  has  not 
sought  to  comply  with  the  requirements  of 
section  9812  in  good  faith,  and  this 
paragraph  (h)(2)  does  not  apply. 

(3)  Transition  period  for  increased 
cost  exemption— {i)  In  general.  No 
enforcement  action  will  be  taken  against 
a  group  health  plan  that  is  subfect  to  the 
requirements  of  this  section  based  on  a 
violation  of  this  section  that  occurs 
before  April  1, 1998  solely  because  the 
plan  claims  the  increased  cost 
exemption  imder  section  9812(c)(2) 
based  on  assumptions  inconsistent  with 
the  rules  under  paragraph  (f)  of  this 
section,  provideid  that  a  plan 
amendment  that  complies  with  the 
requirements  of  paragraph  (b)(l)(i)  of 
this  section  is  adopted  and  effective  no 
later  than  March  31, 1998  and  the  plan 
complies  with  the  notice  requirements 
in  paragraph  (h)(3Kii)  of  this  section. 

(ii)  Notice  of  plan's  use  of  transition 
period.  (A)  A  group  health  plan  satisfies 
the  requirements  of  this  paragraph 
(h)(3Kii)  only  if  the  plan  provides  notice 
to  the  applicable  federal  agency  and 
posts  the  notice  at  the  location(s)  where 
dociunents  must  be  made  available  for 
examination  by  participants  and 
beneficiaries  uinder  section  104(b)(2)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  and  the 
regulations  thereunder  (29  CFR 
2520. 104b-l  (b)(3)).  The  notice  must 
indicate  the  plan's  decision  to  use  the 
transition  period  in  paragraph  (h)(3)(i) 
of  this  section  by  30  days  after  the  first 
day  of  the  plan  year  beginning  on  or 
after  January  1. 1998.  but  in  no  event 
later  than  March  31, 1998.  For  a  group 
health  plan  that  is  a  church  plan  (as 
defined  in  section  414(e)),  the 
applicable  federal  agency  is  the 
Department  of  the  Treasury.  For  a  group 
health  plan  that  is  not  a  church  plan, 
see  29  CFR  2590.712(h)(3)(ii).  The 
notice  must  include— 

(1)  The  name  of  the  plan  and  the  plan 
niunber  (PN): 
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[2)  The  name,  address,  and  telephone 
niunber  of  the  plan  administrator; 

(J)  For  single-employer  plans,  the 
name,  address,  and  telephone  niunber  of 
the  plan  sponsor  (if  different  from  the 
plan  administrator)  and  the  plan 
sponsor's  employer  identification 
number  (EDM); 

(4)  The  name  and  telephone  nimAer 
of  the  individual  to  contact  for  further 
information;  and 

(5)  The  signature  of  the  plan 
administrator  and  the  date  of  the 
signature. 

(B)  The  notice  must  be  provided  at  no 
charge  to  participants  or  tiieir 
representative  within  15  days  after 
receipt  of  a  written  or  oral  request  for 
such  notification,  but  in  no  event  before 
the  notice  has  been  sent  to  the 
applicable  fiaderal  agency. 

(i)  Sunset.  This  section  does  not  apply 
to  benefits  for  services  furnished  on  or 
after  September  30,  2001. 

Datad:  Dsoamber  16, 1997. 
KOchariP.Dolan. 
Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  16, 1997. 
Donald  C  LuMck, 
Acting  Assistant  Secretaiy  of  the  Treasuiy. 

Pension  and  Welfue  Benefila 
Administration 

29  CFR  Chapter  XXV 

29  CFR  Part  2590  is  amended  as 
follows: 

PART  2990— RULES  AND 
REGULATIONS  FOR  HEALTH 
INSURANCE  PORTAWLITY  AND 
RENEWABILITY  FOR  GROUP  HEALTH 
PLANS 

1.  The  authority  citation  for  Part  2590 
is  revised  to  reed  as  follows: 


:  Sacs.  107,  209,  SOS,  701-703. 
711,  712.  and  731-734  of  ERISA  (29  U.S.C 
1027, 1059, 1135, 1171-1173, 1181, 1182. 
and  1191-1194).  as  amended  by  Pub.  L.  104- 
191. 110  SUt  1936  and  Pub.  L  104-204. 110 
SUt  2944:  and  Secretary  of  Labor's  Order  No. 
1-87.  S2  FR  13139.  April  21. 1987. 

Subpart  B—OMiar  RaquirwMnts 

2.  Section  2590.712  is  revised  to  read 
as  follows: 

1 88801712    PfHyinlheappHcellono* 
csftein  NnWts  to  mental  lieeNIi  baneflts. 

(a)  Definitions.  For  piuposes  of  this 
section,  except  where  the  context 
clearly  indicates  otherwise,  the 
following  definitions  apply: 

A^egate  lifetime  limit  means  a 
dollar  limitation  on  the  total  amoimt  of 
specified  benefits  that  may  be  paid 
under  a  group  health  plan  (or  group 
health  insurance  coverage  ottued  in 


connection  with  such  a  plan)  for  an 
individual  (or  for^  group  of  individuals 
considered  a  single  unit  in  applying  this 
dollar  limitation,  such  as  a  family  or  an 
employee*plus  spouse). 

Armual  limit  means  a  dollar 
limitation  on  the  total  amoimt  of 
specified  benefits  that  may  be  paid  in  a 
12-month  period  imder  a  plan  (or  group 
health  insurance  coverage  ofiiered  in 
connection  with  such  a  plan)  for  an 
individual  (or  for  a  group  of  individuals 
considered  a  single  unit  in  applying  this 
dollar  limitation,  such  as  a  bmily  or  an 
employee  pliis  spouse). 

MeaicaUsurgical  benefits  means 
benefits  for  medical  or  surgical  services, 
as  defined  under  the  terms  of  the  plan 
or  group  health  insurance  coverage,  but 
does  not  include  mental  health  benefits. 

Mental  health  benefits  means  benefits 
for  mental  health  services,  as  defined 
under  the  terms  of  the  plan  or  group 
health  insurance  coverage,  but  does  not 
include  benefits  for  treatment  of 
substance  abuse  or  chemical 
dependency. 

(b)  Requirements  regarding  limits  on 
benefits— {!)— general — (i)  General 
parity  requirement.  A  group  health  plan 
(or  health  instuance  coverage  ofiiered  by 
an  issuer  in  connection  with  a  group 
health  plan)  that  provides  both  medical/ 
surgical  benefits  and  mental  health 
benefits  must  comply  with  paragraph 
(b)(2),  (3),  or  (6)  of  this  section. 

(ii)  Exception.  The  rule  In  paragraph 
(b)(l)(i)  of  this  section  does  not  apply  if 
a  plan,  or  coverage,  satisfies  the 
requirements  of  paragraph  (e)  or  (f)  of 
this  section. 

(2)  Plan  with  no  limit  or  limits  on  less 
than  one-third  of  all  medical/surgical 
benefits.  If  a  plan  (or  group  health 
insurance  coverage)  does  not  include  an 
aggregate  lifstime  or  annual  limit  on  any 
medical/siugical  benefits  or  includes 
aggregate  lifetime  or  annual  limits  that 
apply  to  less  than  one-third  of  all 
medical/surgical  benefits,  it  m^y  not 
impose  an  aggregate  lifetime  or  annual 
limit,  respectively,  on  mental  health 
benefits. 

(3)  Plan  with  a  limit  on  at  least  two- 
thirds  of  all  medical/surgical  benefits.  If 
a  plan  (or  group  health  insurance  ^ 
coverage)  includes  an  aggregate  lifetime 
or  annual  limit  on  at  least  two-thirds  of 
all  medical/siugical  benefits,  it  must 
either — 

(i)  Apply  the  aggregate  lifiBtime  or 
aimual  limit  both  to  tixe  medical/ 
surgical  benefits  to  which  the  limit 
would  otherwise  apply  and  to  mental 
health  benefits  in  a  manner  that  does 
not  distinguish  between  the  medical/ 
surgical  and  mental  health  benefits;  or 

(u)  Not  include  an  aggregate  lifetime 
tx  annual  limit  on  mental  health 


benefits  that  is  less  than  the  aggregate 
lifetime  or  annual  limit,  respectively,  on 
the  medical/surgical  benefits. 

(4)  Examples.  The  rules  of  paragraphs 
(b)(2)  and  (3)  of  this  section  are 
illustrated  by  the  following  examples: 

KTaaipia  t.  (i)  Prior  to  the  effective  date  of 
the  mental  health  parity  provisions,  a  group 
health  plan  had  no  anniuil  limit  on  medical/ 
surgical  benefits  and  liad  a  $10,000  annual 
limit  on  mental  health  benefits.  To  comply 
with  the  parity  requirements  of  this 
paragraph  (b),  the  plan  sponsor  is 
considering  each  of  the  following  options: 

(A)  Eliminating  the  plan's  annual  limit  on 
mental  health  benefits; 

(B)  Replacing  the  plan's  previous  ■nwnyl 
limit  on  mental  health  benefits  with  a 
$500,000  annual  limit  on  all  benefito 
(including  medical/surgical  and  mental 
health  benefits);  and 

(C)  Replacing  the  plan's  previous  ■wtMi 
limit  on  mental  health  benefits  with  a 
$250,000  annual  limit  on  medical/surgical 
benefits  and  a  $250,000  annual  limit  on 
mental  health  benefits. 

(ii)  fat  this  Example  I.  each  of  tlie  thraa 
options  being  considered  by  the  plan  sponsor 
would  comply  with  the  requirements  of  this 
section  because  they  ofEar  parity  in  tiie  dollar 
limits  placed  on  medical/surgioal  and  mental 
health  benefits. 

Example  2.  (i)  Prior  to  the  effective  date  of 
the  mental  health  parity  provisions,  a  group 
health  plan  had  a  $100,000  annual  limit  on 
medical/surgical  inpatient  benefits,  a  $50,000 
annual  limit  on  medical/suigical  outpatient 
benefits,  and  a  $100,000  annual  limit  on  all 
mental  health  benefits.  To  comply  with  the 
parity  requirements  of  this  paragraph  (b).  the 
plan  sponsor  is  considering  eadi  of  the 
following  options: 

(A)  Replacing  the  plan's  previous  annual 
limit  on  mental  health  benefits  with  a 
$150,000  annual  limit  on  w«»n*a*  health 
benefits;  and 

(B)  Replacing  the  plan's  previous  «»nnii«l 
limit  on  mental  health  benefits  with  a 
$100,000  annual  limit  on  mental  health 
inpatient  benefits  and  a  $50,000  annual  limit 
on  mental  health  outpatient  benefits. 

(ii)  In  this  Example  2,  each  option  under 
consideration  by  the  plan  sponsor  would 
comply  with  the  requirements  of  tliis  section 
because  they  o^r  parity  in  the  dollar  limits 
placed  on  medical/surgical  and  mental 
health  benefits. 

Example  3.  (i)  A  gniiq)  health  plan  that  is 
subject  to  the  requirements  of  this  section  has 
no  aggregate  lifetime  or  annual  limit  for 
either  medical/siugical  benefits  or  "'^"tal 
health  benefits.  While  the  plan  provides 
medical/surgical  benefits  with  rasped  to  both 
netwrork  and  out-of-network  providers,  it 
does  not  provide  mental  health  benefits  with 
respect  to  out-of-net«voik  providers. 

(ii)  In  this  Example  3,  the  plan  compUaa 
with  the  requirements  of  this  section  because 
they  offer  parity  in  the  dollar  limits  placed 
on  medical/suigical  and  mental  health 
benefits. 

Example  4.  (i)  Prior  to  the  effsctive  date  of 
the  mental  health  parity  provisions,  a  group 
health  plan  had  an  annual  limit  on  medical/ 
surgical  benefits  and  a  separate  but  identical 
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uinual  limit  on  manUl  health  buMflta.  Tb» 
plan  indudsd  benafiu  tor  tnataMat  of 
■ubstancs  abuM  and  chwnical  dspvafancy  In 
it!  dBfinition  of  mantrf  hnhh  bMMfllB. 
Accordingly,  ckima  paid  Cor  tnalaMBt  at 
■ubatance  abuae  and  chamfcal  dependency 
Mreie  counted  in  applying  the  annual  limit  on 
mental  health  benefit*.  To  comply  with  the 
parity  raquiremenu  of  thia  pafMiaph  (b),  the 
plaBBpooaor  ia  considering  aan  of  tha 
rollowing  options: 

(A)  Making  no  change  in  the  plan  ao  that 
claims  paid  for  treatment  of  substance  abuaa 
and  chemical  dependency  continue  to  count 
in  applying  the  "n"!!"!  limit  on  mental  health 
benefits; 

(B)  Amending  the  plan  to  count  claims 
paid  for  treatment  of  lubstance  abuse  and 
chemical  dependency  in  applying  the  annual 
limit  on  medical/surgical  benefits  (rather 
than  counting  those  claims  in  applying  the 
annual  limit  on  mental  health  baBnefits); 

(C)  Amending  the  plan  to  provide  a  new 
category  of  benefits  for  treatment  of  chemical 
dependency  and  substance  abuse  that  is 
nibiact  to  a  separata,  lower  limit  and  under 
which  claims  paid  for  treatment  of  substance 
abuse  and  chemical  dependency  are  counted 
only  in  applying  the  »nnii»l  limit  on  this 
separate  category:  and 

(D)  Amending  the  plan  to  eliminate 
distinctions  between  medicaiysurgical 
benefits  and  mental  health  benefits  and 
•■tabUahlng  an  overall  limit  on  benefits 
offered  under  the  plan  under  which  claims 
paid  for  treatment  of  substance  abuse  and 
rlwMiiif»l  dependency  are  counted  with 
medical/surgical  benefits  and  mental  health 
benefits  in  applying  the  overall  limit. 

(ii)  In  this  Example  4,  the  group  health 
plan  is  daecribad  in  paragraph  (bK3)  of  this 
•action.  Bocauaa  mental  health  benefits  are 
defined  in  paragraph  (a)  of  this  section  as 
excluding  benefits  for  treatment  of  substance 
abuse  and  chemical  dependency,  the 
inclusion  of  bonefita  for  traatmant  of 
substance  abuaa  and  chamiral  dependency  in 
applyii^  an  aggregate  lifetime  limit  or  aiuiual 
limit  on  mental  health  benefits  under  option 
(A)  of  this  Example  4  would  not  comply  with 
the  requirements  of  paragraph  (b)(3)  of  this 
section.  However,  options  (B),  (C).  and  (D)  of 
this  Example  4  would  comply  with  the 
raquirements  of  paragraph  (b)(3)  of  this 
•action  because  they  offer  parity  in  the  dollar 
limits  placed  on  medical/surgical  and  mental 
health  benefits. 

(5)  Determining  one-third  and  two- 
thirdt  of  all  awdical/$UTgical  benefits. 
For  purposes  of  this  paragraph  (b),  the 
determination  of  whether  the  portion  of 
medical/surgical  benefits  subject  to  a 
limit  represents  one-third  or  two-thirds 
of  all  medical/stugical  benefits  is  baaed 
on  tha  dollar  amount  of  all  plan 
payments  for  medicaiystirgical  benefits 
expected  to  be  paid  under  the  plan  for 
the  plan  year  (or  for  the  portion  of  the 
plan  jrear  after  a  change  in  plan  benefits 
that  affects  the  applicability  of  the 
aggregate  lifetime  or  annual  limits).  Any 
reasonable  method  may  be  used  to 
determine  whether  the  dollar  amoimts 
expected  to  be  paid  under  the  plan  will 


constitute  one-third  or  two-thirds  of  the 
dollar  amount  of  all  pl^  payments  for 
medical/surgical  benefits. 

(6)  Plan  not  described  in  paragraph  • 
(bX2)  or  (3)  of  this  section— (i)  In 
general.  A  group  health  plan  (or  group 
health  insurance  coverage)  that  is  not 
daacribed  in  paragraph  (b)(2)  or  (3)  of 
this  section,  must  eiUier — 

(A)  Impose  no  aggregate  lifetime  or 
annual  limit,  as  appropriate,  on  mental 
health  benefits;  or 

(B)  Impose  an  aggregate  lifetime  or 
annual  Umlt  on  mental  health  benefits 
that  is  no  less  than  an  average  limit 
calculated  for  medical/surgical  benefits 
in  the  following  manner.  The  average 
limit  is  calculated  by  taking  into 
account  the  weighted  average  of  the 
aggregate  lifetime  or  annual  limits,  as 
appropriate,  that  are  applicable  to  the 
categories  of  medical/surgical  benefits. 
Limits  based  on  delivery  systems,  such 
as  inpatientyoutpatient  treatment  or 
normal  treatment  of  common,  low-cdst 
conditions  (such  as  treatment  of  normal 
births),  do  not  constitute  categories  for 
purposes  of  this  paragraph  (b)(6)(i)(B). 
In  addition,  for  purposes  of  determining 
weighted  averages,  any  benefits  that  are 
not  within  a  category  that  is  subject  to 

a  separatalv-designated  limit  under  the 
plan'are  taken  into  accoimt  as  a  single 
separate  category  by  using  an  estimate 
of  the  upf)er  limit  on  the  dollar  amount 
that  a  plain  may  reasonably  be  expected 
to  incur  with  respect  to  suich  benefits, 
taking  into  account  any  other  applicable 
restrictions  under  the  plan. 

(ii)  Weighting.  For  purpoaes  of  this 
paragraph  (b)(6),  the  weighting 
applicable  to  any  category  of  medical/ 
surgical  benefits  is  determined  in  the 
manner  set  forth  in  paragraph  (b)(5)  of 
this  section  for  determining  one-third  or 
two-thirds  of  all  medical/surgical 
benefits. 

(iii)  Example.  The  rules  of  this 
paragraph  (b)(6]  are  illustrated  by  the 
following  example: 

faaaple.  (i)  A  group  health  plan  that  is 
adUsct  to  the  requirements  of  this  section 
includes  a  $100,000  annual  limit  on  medical/ 
surgical  benefits  related  to  cardie- pulmonary 
diseay.  The  plan  does  not  include  an 
annual  limit  on  any  other  category  of 
aadical/surgical  benefits.  The  plan 
dalanBiiias  that  40%  of  the  dollar  amount  of 
plan  payments  for  madical/surgical  benefits 
are  related  to  cardio-pulmonary  diseaaea.  Tha 
plan  determines  that  SI. 000.000  is  a 
reasonable  estimate  of  the  upper  limit  on  the 
dollar  amount  that  the  plan  may  incur  with 
laapect  to  the  other  60%  of  payments  far 
medical/surgical  benefits. 

(ii)  In  this  Example,  the  plan  is  not 
daacribed  in  paragraph  (b)(3)  of  this  section 
because  there  is  not  one  annual  limit  that 
appUaa  to  at  taaat  two-thirds  of  all  medical/ 
surgical  baosflta.  Fuitbar.  the  plan  is  not 


deecribed  in  paragraph  (bM2)  of  this  sectioo 
because  more  than  one-third  of  all  medical/ 
surgical  benefits  are  subject  to  an  annual 
limit.  Under  this  paragraph  (b)(6),  the  plan 
sponsor  can  choose  either  to  include  no 
annual  limit  on  mental  health  benefits,  or  to 
include  an  annual  limit  on  mental  health 
benefits  that  is  not  less  than  the  weighted 
average  of  the  annual  limits  applicable  to 
aarhastngnry  of  medical/surgical  benefits.  In 
this  example,  the  minimum  weighted  average 
annual  limit  that  can  be  applied  to  mental 
health  benefits  is  S640.000  (40%  x  $100,000 
■f  60%  X  $1,000,000  =  $640,000). 

(c)  Rule  in  the  case  of  separate  benefit 
packages.  If  a  group  health  plan  o£fers 
two  or  more  benefit  packages,  the 
requirements  of  this  section,  including 
the  exemption  provisions  in  paragraph 
(f)  of  this  section,  apply  separately  to 
each  benefit  package.  Examples  of  a 
group  health  plan  that  offen  two  or 
more  benefit  packages  include  a  group 
health  plan  that  offera  employees  a 
choice  between  indemnity  coverage  or 
HMO  coverage,  and  a  group  health  plan 
that  provides  one  benefit  package  for 
retirees  and  a  different  benefit  package 
for  current  employees. 

(d)  Applicability — (1)  Group  health 
plans.  The  requirements  of  this  section 
apply  to  a  group  health  plan  offering 
both  medical/surgical  benefits  and 
mental  health  benefits  regardless  of 
whether  the  mental  health  benefits  are 
administered  separately  under  the  plan. 

(2)  Health  insurance  issuers.  The 
requirements  of  this  section  apply  to  a 
health  insurance  issuer  offering  health 
insuraiu»  coverage  for  both  medical/ 
surgical  benefits  and  mental  health 
benefits  in  connection  with  a  group 
health  plan. 

(3)  Scope.  This  section  does  not — 
(i)  Require  a  group  health  plan  (or 

health  insurance  issuer  offering 
coverage  in  connection  with  a  group 
health  plan)  to  provide  any  mental 
health  benefits:  or 

(ii)  Afiiact  the  terms  and  conditions 
(including  cost  sharing,  limits  on  the 
number  of  visits  or  days  of  coverage, 
requirements  relating  to  medical 
necessity,  requiring  prior  authorization 
for  treatment,  or  requiring  primary  care 
physicians'  refarrals  for  treatment) 
relating  to  the  amount,  duration,  or 
scope  of  the  mental  health  benefits 
under  the  plan  (or  coverage)  except  as 
specifically  provided  in  paragraph  (b)  of 
this  section. 

(e)  Small  employer  exemption — (1)  In 
general.  The  requirements  of  this 
section  do  not  apply  to  a  group  health 
plan  (or  health  insurance  issuer  offering 
coverage  in  connection  with  a  group 
health  plan)  for  a  plan  year  of  a  small 
employer.  For  purposes  of  this 
paragraph  (e),  die  term  small  employer 
meens,  in  coimection  with  a  group 
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health  plan  with  respect  to  a  calendar 
year  and  a  plan  year,  an  employer  who 
employed  an  average  of  at  least  two  but 
not  more  than  50  employees  on  business 
days  during  the  preceding  calendar  year 
and  who  employs  at  least  two 
employees  on  the  fint  day  of  the  plan 
year.  See  section  732(a)  of  the  Act  and 
§  2590.732(8),  which  provide  that  this 
section  (and  certain  other  sections)  does 
not  apply  to  any  group  health  plan  (and 
health  insurance  issuer  offaring 
coverage  in  connection  with  a  group 
health  plan)  for  any  plan  year  if,  on  the 
fint  day  of  the  plan  year,  the  plan  has 
fewer  than  two  participants  who  are 
current  employees. 

(2)  Rules  in  determining  employw 
sixe.  For  purposes  of  paragrapn  (eHl)  of 
this  section — 

(i)  All  persons  treated  as  a  single 
employer  under  subsections  (b),  (c).  (m), 
and  (o)  of  section  414  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C.  414) 
are  treated  as  one  employer; 

(ii)  If  an  emplojrer  was  not  in 
existence  throughout  the  preceding 
calendar  year,  whether  it  is  a  small 
employer  is  determined  based  on  the 
average  ntimber  of  employees  the 
employer  reasonably  expects  to  employ 
on  Dusiness  days  during  the  ciuxent 
calendar  year,  and 

(iii)  Any  refiarence  to  an  employer  fior 
purpoees  of  the  smaU  employer 
exonptioa  includes  a  reference  to  a 
predecessor  of  the  employer. 

(f)  Increased  cost  exemption — (1)  In 
general.  A  group  health  plan  (or  health 
insurance  coverage  offiBied  in 
connection  with  a  group  health  plan)  is 
not  sub)ect  to  tha  requirements  of  this 
section  if  the  requirements  of  this 
paragraph  (f)  are  satisfied.  If  a  plan 
often  more  than  one  benefit  peckage. 
this  paragraph  (f)  applies  separately  to 
each  benefit  package.  Except  as 
provided  in  jMragraph  (h)  of  this 
section,  a  plan  must  comply  with  the 
requirements  of  paragraph  (b)(lKi)  of 
this  section  for  the  fint  plan  year 
beginning  on  or  after  January  1. 1998. 
and  must  continue  to  comply  with  the 
requirements  of  paragraph  (b)(l)(i)  of 
this  section  until  the  plan  satisfies  the 
requirements  in  this  paragraph  (f).  In  no 
event  is  the  exemption  of  this  paragraph 
(f)  efliective  tmtil  30  days  after  the  notice 
requirements  in  paragraph  (0(3)  of  this 
section  are  satisfied.  If  the  requirements 
of  this  paragraph  (f)  are  satisfied  with 
respect  to  a  plan,  the  exemption 
continues  in  efibct  (at  the  plan's 
discretion)  imtil  September  30,  2001. 
even  if  the  plan  subsequenUy  purchases 
a  different  policy  from  the  same  or  a 
difiierent  issuer  and  regardless  of  any 
other  changes  to  the  plan's  benefit 
structure. 


(2)  Calculation  of  the  one-percent 
increase— ii)  Ratio.  A  group  health  plan 
(or  group  health  insurance  coverage) 
satisfies  the  requirements  of  this 
paragraph  (fK2)  if  the  application  of 
paragraph  (b)(l)(i)  of  this  section  te  the 
plan  (or  to  such  coverage)  results  in  an 
increase  in  the  cost  imder  the  plan  (or 
for  such  coverage)  of  at  least  one 
percent  The  application  of  paragraph 
(bKlHi)  of  this  section  results  in  an 
increased  cost  of  at  least  one  percent 
imder  a  group  health  plan  (or  for  such 
coverage)  only  if  the  ratio  below  equals 
or  exceeds  l.OlfNX).  The  ratio  is 
determined  as  follows: 

(A)  The  incurred  expenditures  during 
the  base  period,  divided  by. 

(B)  The  incurred  expenditures  during 
the  base  period,  reduosd  by — 

(1)  The  claims  incurred  during  the 
base  period  that  would  have  been 
denied  imder  the  terms  of  the  plan 
absent  plan  amendments  required  to 
comply  with  this  section;  and 

{2]  Administrative  expenses 
attributable  to  complying  with  tha 
reouirements  of  this  section. 

(ii)  Formula.  The  ratio  of  paragraph 
(fH2)(i)  of  this  section  is  expressed 
mathematically  as  follows: 


m 


IE-(CE-^AE) 


^1.01000 


(A)  IE  means  the  incurred 

Tnditures  during  the  base  period. 
)  CE  means  the  claims  incurred 
during  the  base  period  that  would  have 
been  denied  under  the  trams  of  the  plan 
absent  plan  amendments  required  to 
comply  with  this  section 

(C)  AE  means  administrative  costs 
reUted  to  claims  in  CE  and  other 
administrative  costs  attributable  to 
complying  ivith  the  requirements  of  this 
section. 

(iii)  Incurred  expenditures.  Incurred 
expenditures  means  actual  claims 
incurred  during  the  base  period  and 
reported  within  two  months  following 
the  base  period,  and  administrative 
costs  for  all  benefits  under  the  group 
health  plan,  including  mental  health 
benefits  and  medical/surgical  benefits, 
during  the  base  period.  Incurred 
expenditures  do  not  include  premiums. 

(iv)  Base  period.  Base  period  means 
the  period  used  to  calculate  whether  the 
plan  may  claim  the  one-percent 
increased  cost  exemption  in  this 
paragraph  (f).  The  base  period  must 
begin  on  the  first  day  in  any  plan  year 
that  the  plan  complies  with  the 
requirements  of  paragraph  (b)(l)(i)  of 
this  section  and  must  extend  for  a 
period  of  at  least  six  consecutive 
calendar  months.  However,  in  no  event 
may  the  base  period  b^in  prior  to 


Septendwr  26. 1996  (the  date  of 
enactment  of  the  Mental  Health  Parity 
Act  (Pub.  L.  104-204, 110  StaL  2944)). 

(v)  Rating  pools.  For  plans  that  are 
combined  in  a  pool  for  rating  purposes, 
the  calculation  under  this  paragraph 
(fH2)  for  each  plan  in  the  pool  for  tha 
base  p«iod  is  based  on  the  incurred 
expenditures  of  the  pool,  whether  or  not 
all  the  plans  in  the  pool  have 
participated  4n  the  pool  for  the  entire 
base  period.  (However,  only  the  plans 
that  have  complied  with  par^raph 
(bMl)(i)  of  this  section  for  at  least  six 
months  as  a  member  of  the  pool  satisfy 
the  requirements  of  this  paragraph 
(fX2).)  Otherwise,  the  calculation  under 
this  para^aph  (fX2)  for  each  plan  is 
calculated  t^  the  plan  administrator  (or 
issuer)  based  on  the  incurred 
eimenditures  of  the  plan. 

(vi)  Examples.  The  rules  of  this 
paragraph  (f)(2)  are  illustrated  by  the 
following  examples: 


1.  (i)  A  group  healdi  plan  has  a 
plan  year  tliat  is  the  nakmdar  year.  The  plan 
satisfias  the  requirements  of  paragraph 
(bXlXi)  of  diis  section  as  of  January  1. 1998 
On  September  15, 1998.  the  plan  determines 
that  $1,000,000  in  claims  have  been  incurred 
during  the  period  between  January  1, 1998 
and  Jtme  30, 1998  and  repented  by  August  30. 
1998.  The  plan  also  determines  that  $100,000 
in  administrative  costs  have  been  incurred 
for  ail  benefits  under  the  group  health  plan, 
including  mental  health  benefits.  Thus,  the 
plan  determines  that  its  incurred 
expenditures  far  the  base  period  are 
$l,100,00a  The  plan  alao  determinas  that  the 
daims  incurred  during  the  base  period  that 
would  have  Iwen  denied  under  tlw  tmns  of 
the  plan  absent  plan  amendments  required  to 
coaq>ly  with  this  section  are  $40,000  and  that 
administrative  expenses  attributable  to 
compljring  with  the  requirements  of  this 
section  are  $10,000.  Thus,  the  total  amount 
of  expenditures  for  the  base  period  had  the 
plan  not  bean  amended  to  omnpty  with  dia 
requirements  of  paragraph  (bMlXD  of  this 
•action  are  $1,050,000  ($1,100,000  - 
($40,000  *  $10,000)  =  $1,050,000). 

(ii)  In  this  Example  1,  the  plan  — ti«lw»f  the 
requirements  of  this  paragr^h  (fK2)  becauae 
the  application  of  this  section  results  in  an 
increased  cost  of  at  least  one  percent  under 
the  terms  of  the  plan  ($1,100,000/ 
$1,050,000  =  1.04782). 

EXMPLE  2.  (i)  A  health  insurance  issuer 
■ells  a  group  health  insurance  policy  that  is 
rated  on  a  pooled  basis  and  is  sold  to  30 
group  health  plans.  One  of  the  group  health 
plans  inquires  whether  it  qualifies  for  the 
one-percent  increased  cost  exemptioa.  The 
issuer  performs  the  calculation  for  the  pool 
as  a  whole  and  determines  that  the 
application  of  this  section  results  in  an 
increased  cost  of  0.500  percent  (for  a  ratio 
under  this  paragraph  (f)(2)  of  1.00500)  for  tha 
pool.  The  issuer  informs  the  requesting  plan 
and  the  other  plans  in  the  pool  of  the 
calculation. 

(ii)  In  this  Example  2,  none  of  the  plans 
satisfy  the  requirements  of  this  para^aph 
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(f)(2)  tnd  a  plan  that  purchaae*  ■  policy  not 
complying  with  the  raquiramants  of 
pai^nph  (b)(l)(i]  of  this  aection  vioUtu  tha 
raquiramants  of  this  section.  In  addition,  an 
iaauar  that  iaauaa  to  any  of  the  plans  in  the 
pool  a  polky  aot  oomplyins  with  the 
requirainenta  of  paragraph  (D)(lKi)  of  this 
•action  violates  the  cequiraments  of  this 


t  Sl  (i)  A  partially  insured  plan  is 
~*"«'*<'»g  the  infonaation  to  determine 
whallMr  it  qualifies  for  th*  axamptioo.  Tha 
plan  adBlnistrator  dalHnioaa  the  incurred 
eniMiaaa  for  the  base  i>oriod  for  the  self- 
hmdad  portion  of  the  plan  to  be  S2.000,000 
and  tha  administrative  expenses  for  the  base 
period  for  the  self-hindod  portion  to  be 
S200.000.  ¥j>t  the  Inaured  portion  of  the  plan, 
the  plan  administrator  requests  data  from  the 
Insurer.  For  tha  insured  paction  of  the  plan, 
the  plant  own  inciirrad  expanses  for  the  baae 
period  are  Si  ,000.000  and  the  administrative 
expenses  for  the  baae  period  are  SlOO.OOO. 
TIm  plan  administrator  determines  that 
under  the  self-fundad  portion  of  the  plan,  the 
claims  incurred  for  tfa*  haaa  period  that 
would  have  been  denied  under  the  terms  of 
tha  plan  abaeni  the  amendment  are  SO 
harenaa  tba  salf-fundad  portion  doea  not 
m»w  BMDtal  health  banaflu  and  the  plan's 
•daUBistrative  coaU  attributable  to 
ooeiplying  with  the  requirements  of  this 
section  are  $1,000.  The  issuer  determines 
that  under  the  insured  portion  of  the  plan, 
tha  clalau  incurred  for  the  base  period  that 
would  hav«  been  denied  under  the  terms  of 
tha  plan  abaent  tha  aaMidMent  are  S25.000 
and  the  adminiatzatlve  costs  attributable  to 
ooaaplyiag  with  the  requirements  of  this 
•action  are  Sl.OOO.  Thus,  the  total  incurred 
expenditurea  for  the  plan  for  tha  baae  period 
are  S3.300.000  (S2.000.000  *  S200.000  > 
Si  .000.000  *  SlOOjOOO  -  S3300.000)  and  the 
total  amount  of  expenditures  for  the  baae 
period  had  the  plan  not  been  amended  to 
comply  with  the  requirements  of  paragraph 
(b)(l)(i)  of  thU  section  are  S3.273J)00 
(S3.300.000  -  (SO  -f  Si  ,000  *■  S2S.000  ♦ 
Sl.OOO) 'S3 .273.000). 

(ii)  In  this  Examph  3.  the  plan  does  not 
satisfy  the  requirements  of  this  paragraph 
(fM2)  because  the  application  of  this  section 
does  not  result  in  an  incraaaed  coat  of  at  least 
one  percent  under  the  terms  of  the  plan 
(S3.300,000/S3.273.000  -  1.0082S). 

(3)  Notice  of  exemption— {i) 
Participants  and  beneficiaritM — (A)  In 
gBneral.  A  group  health  plan  must 
notify  participants  and  beneficiaries  of 
the  plan's  decision  to  claim  the  one- 
peicent  incraased  cost  exemption.  The 
notice  must  include  the  following 
information: 

(1)  A  statement  that  the  plan  is 
exempt  from  the  requirements  of  this 
section  and  a  description  of  the  basis  for 
the  exemption; 

{2)  The  name  and  telephone  number 
of  the  individual  to  contact  for  further 
information; 

(J)  The  plan  name  and  plan  nimiber 
(PN): 

[4]  The  plan  administrator's  name, 
address,  and  telephone  niunber. 


(5)  For  single-employer  plans,  the 
plan  sponsor's  name,  address,  and 
telephone  niunber  (if  different  from 
paragraph  (f)(3KiKAX3)  of  this  section) 
and  the  plan  sponsor's  employer 
identiintion  niunber  (EIN); 

[6]  The  effective  date  of  the 
exemption; 

(7)  The  ability  of  participanU  and 
beneficiaries  to  contact  the  plan 
administrator  to  see  how  beoefits  may 
be  aSacted  as  a  result  of  the  plan's  claim 
of  the  exemption;  and 

[8]  The  availability,  upon  request  and 
free  of  charge,  of  a  summary  of  the 
information  required  under  paragraph 
(fH4)  of  this  section. 

(B)  Use  of  summary  of  material 
reductions  in  covered  services  or 
benefits.  A  plan  may  satisfy  the 
requirements  of  paragraph  (f)(3)(iHA)  of 
this  section  by  providing  particifmnts 
and  beneficiaries  (in  accordance  with 
paragraph  (f)(3KiKC)  of  this  section) 
with  a  sununary  of  material  reductions 
in  covered  services  or  boaefits  lequired 
under  §  2520.104b-3(d)  that  also 
includea  the  information  of  this 
paragraph  (fMSMi)-  However,  in  all  cases, 
the  exemption  is  not  effisctive  until  30 
days  after  notice  has  been  sent. 

(C)  Delivery.  The  notice  described  in 
this  paragraph  (0(3)(i)  is  required  to  tie 
provided  to  all  participants  and 
beneficiariea.  The  notice  may  Im 
furnished  by  any  method  of  delivery 
that  satisfies  the  requirements  of  section 
104(bHl)  of  ERISA  (e.g.,  first-class  mail). 
If  the  notice  is  provided  to  the 
participant  at  the  participant's  last 
known  address,  then  the  requirements 
of  this  paragraph  (f)(3Hi)  are  satisfied 
with  respect  to  the  participant  and  all 
beneficiaries  residing  at  that  address.  If 
a  beneficiary's  last  known  address  is 
different  from  the  pertidpant's  last 
known  addreea,  a  aeparate  notice  is 
required  to  lie  provided  to  the 
beneficiary  at  the  beneficiary's  last 
known  address. 

(D)  Example.  The  rules  of  this 
paragraph  (f)(3)(i)  are  illustrated  by  the 
fblloMTing  example: 

Example,  (i)  A  group  health  plan  has  a 
plan  year  that  is  the  calendar  year  and  has 
an  open  enrollment  period  every  November 
1  through  November  30.  The  plan  determines 
on  September  15  that  it  satisfies  the 
raquiraments  of  paragraph  (f)(2)  of  this 
•action.  As  part  of  its  open  enrollment 
materials,  the  plan  maili,  on  October  15,  to 
all  participants  and  beneficiaries  a  notice 
satisfying  tiia  requirements  of  this  paragraph 
(fKSMi). 

(11)  In  this  Example,  the  plan  has  sent  the 
notice  in  a  manner  that  complies  with  this 
paragraph  mm). 

(ii)  Federal  agencies — (A)  Church 
plans.  A  church  plan  (as  defined  in 


section  414(e)  of  the  Internal  Revenue 
Code)  claiming  the  exemption  of  this 
paragraph  (f)  for  any  beiMfit  package 
must  provide  notice  to  the  Department 
of  the  Treasury.  This  requirement  is 
satisfied  if  the  plan  sends  a  copy,  to  the 
address  designated  by  the  Secretary  in 
generally  applicable  guidance,  of  the 
notice  described  in  paragraph  (fK3Xi)  of 
this  section  idenUMng  the  benefit 
package  to  which  the  exemption 
applies. 

(B)  Group  health  plans  subfect  to  Part 
7  of  SubtitJe  B  of  Title  I  of  ERISA.  A 
group  health  plan  subfect  to  Part  7  of 
Subtitle  B  of  Title  I  of  ERISA,  and 
claiming  the  exemption  of  this 
paragraph  (f)  for  any  t>enefit  package, 
must  provide  notice  to  the  Department 
of  Labor.  This  requirement  is  satisfied  if 
the  plan  sends  a  copy,  to  the  address 
designated  by  the  Secretary  in  generally 
applicable  giiidance,  of  the  notice 
described  in  paragraph  (OOXD  of  this 
section  identifying  the  benefit  package 
to  which  the  exemption  applies. 

(C)  Nonfederal  governmental  plans.  A 
group  health  plan  that  is  a  nonfederal 
governmental  plan  claiming  the 
exemption  of  this  paragraph  (f)  for  any 
benefit  package  must  provide  notice  to 
the  Department  of  Health  and  Human 
Services  (HHS).  This  requirement  is 
satisfied  if  the  plan  sends  a  copy,  to  the 
address  designated  by  the  Secretary  in 
generally  applicable  guidance,  of  the 
notice  described  in  paragraph  (f)(3)(i)  of 
this  section  identifying  the  benefit 
package  to  which  the  exemption 
applies. 

(4)  Availability  of  documentation.  The 
plan  (or  issuer)  must  make  available  to 
participants  and  beneficiaries  (or  their 
representatives),  on  request  and  at  no 
charge,  a  summary  of  the  information  on 
which  the  exemption  was  based.  An 
individual  who  is  not  a  participant  or 
beneficiary  and  who  presents  a  notice 
described  in  paragraph  (f)(3)(i)  of  this 
section  is  considered  to  be  a 
representative.  A  representative  may 
request  the  stunmary  of  information  by 
providing  the  plan  a  copy  of  the  notice 
provided  to  the  participant  under 
paragraph  (f)(3)(i)  of  this  section  with 
any  individually  identifiable 
information  redacted.  The  summary  of 
information  must  include  the  incurred 
expenditures,  the  base  period,  the  dollar 
amount  of  claims  inciured  during  the 
base  f>eriod  that  would  have  been 
denied  under  the  terms  of  the  plan 
absent  amendments  required  to  comply 
with  paragraph  (bXlMD  of  this  section, 
the  administrative  costs  related  to  those 
claims,  and  other  administrative  costs 
attributable  to  complying  with  the 
requirements  of  this  section.  In  no  evmt 
should  the  siunmary  of  information 
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include  any  individually  identifiable 
information. 

(g)  Special  rules  for  g^up  health 
insurance  coverage — (1)  Sale  of 
nonparity  policies.  An  issuer  may  sell  a 
policy  without  parity  (as  described  in 
paragraph  (b)  of  this  section)  only  to  a 
plan  that  meets  the  requirements  of 
paragraphs  (e)  or  (f)  of  this  section. 

(2)  Duration  of  exemption.  After  a 
plan  meets  the  requirements  of 
paragraph  (f)  of  tltis  section,  the  plan 
may  change  issuere  without  having  to 
meet  the  requirements  of  paragraph  (f) 
of  this  section  again  before  September 
30,  2(X)1. 

(h)  Effective  dates— (1)  In  general.  The 
requirements  of  this  section  are 
applicable  for  plan  yeare  beginning  on 
or  after  January  1, 1998. 

(2)  Limitation  on  actions,  (i)  Except  as 
provided  in  paragraph  (h)(3)  of  this 
section,  no  enforcement  action  is  to  be 
taken  by  the  Secretary  against  a  group 
health  plan  that  has  sought  to  comply  in 
good  faith  with  the  reqttiraments  of 
section  712  of  the  Act.  with  respect  to 
a  violation  that  occun  before  the  earlier 
of- 

(A)  The  first  day  of  the  first  plan  year 
beginning  on  or  after  April  1. 1998;  or 

(B)  January  1,1999. 

(ii)  Compliance  with  the  requirements 
of  this  section  is  deemed  to  be  good 
£uth  compliance  with  the  requirements 
of  section  71 2  of  Part  7  of  SubtiUe  B  of 
Title  I  of  ERISA. 

(iii)  The  rules  of  this  paragraph  (hH2} 
are  illustrated  by  the  foUowing 
examples: 

Exaapla  1.  (1)  A  group  health  plan  has  a 
plan  year  that  is  the  calendar  year.  The  plan 
complies  with  section  712  of  Part  7  of 
Subtitle  B  of  Tide  I  of  ERISA  in  good  feith 
using  assumptions  inconsistent  with 
paragraph  (bH6)  of  this  section  relating  to 
wei^ted  averages  for  categories  of  benefits. 

(ii)  In  this  Example  1.  no  enforcement 
action  may  be  taken  against  the  plan  with 
laspect  to  a  violation  resulting  solely  from 
thMe  assumptions  and  occurring  before 
January  1. 1999. 

Example  2.  (i)  A  group  health  plan  has  a 
plan  year  that  is  the  calendar  year.  For  the 
entire  1998  plan  year,  the  plan  applies  a 
Sl,000,000  annual  limit  on  medical/surgical 
benefits  and  a  SIOOJXW  annual  limit  on 
mental  health  benefits. 

(11)  In  this  Example  2,  the  plan  has  not 
sought  to  comply  with  the  requirements  of 
section  712  of  the  Act  in  good  faith  and  this 
paragraph  (h)(2)  does  not  apply. 

(3)  Transition  period  for  increased 
cost  exemptiorh—ii)  In  general.  No 
enforcement  action  will  be  taken  against 
a  group  health  plan  that  is  subject  to  the 
requirements  of  this  section  based  on  a 
violation  of  this  secticm  that  oocun 
before  April  1. 1998  solely  because  the 
plan  claims  the  increased  cost 


exemption  under  section  712(cH2)  of 
Part  7  of  SubtiUe  B  of  Tide  I  of  ERISA 
based  on  assumptions  inconsistent  with 
the  rules  under  paragraph  (f)  of  this 
section,  provided  that  a  plan 
amendment  that  complies  with  the 
requirements  of  paragr^h  (b)(l)(i)  of 
this  section  is  adopted  and  effective  no 
later  than  March  31,  1998  and  the  plan 
complies  with  the  notice  requirements 
in  paragraph  (h)(3Xii)  of  this  section. 

(ii)  Notice  of  plan's  use  oftransitim 
period.  (A)  A  group  health  plan  satisfies 
the  requirements  of  this  paragraph 
(hX3)(ii)  only  if  the  plan  provides  notice 
to  the  applicable  federal  agency  and 
posts  such  notice  at  the  location(s) 
where  documents  must  be  made 
available  for  examination  by 
participants  and  beneficiaries  under 
section  104(b)(2)  of  ERISA  and  the 
regulations  thereimder  (29  CFR 
2520.104b-l(b)(3)).  The  notice  must 
indicate  the  plan's  decision  to  use  the 
transition  period  in  paragraph  (h)(3)(i) 
of  this  section  by  30  days  after  the  first 
day  of  the  plan  year  beginning  on  or 
after  January  1, 1998,  but  in  no  event 
later  than  March  31, 1998.  For  a  group 
health  plan  that  is  a  c±urch  plan,  the 
applicable  federal  agency  is  the 
Department  of  the  Treasury.  For  a  group 
health  plan  that  is  subject  to  Part  7  of 
SubtiUe  B  of  Tide  I  of  ERISA,  the 
applicable  federal  agency  is  the 
Department  of  Labor.  For  a  group  health 
plan  that  is  a  nonfederal  governmental 
plan,  the  applicable  federal  agency  is 
the  Department  of  Health  and  Hiunan 
Services.  The  notice  must  include — 

(1)  The  name  of  the  plan  and  the  plan 
number  (PN); 

(2)  The  name,  address,  and  telephone 
number  of  the  plan  administrator; 

[3]  For  single-employer  plans,  the 
name,  address,  and  telephone  number  of 
the  plan  sponsor  (if  different  from  the 
plan  administrator)  and  the  plan 
sponsor's  employw  identification 
number  (EIN); 

(4)  The  name  and  telephone  ntmiber 
of  the  individnal  to  contact  for  further 
information;  and 

(5)  The  signature  of  the  plan 
adntinistrator  and  the  date  of  the 
signature. 

(B)  The  notice  must  be  provided  at  no 
charge  to  participants  or  Uieir 
representative  vdthin  15  days  after 
receipt  of  a  written  or  oral  request  for 
such  notification,  but  in  no  event  before 
the  notice  has  been  sent  to  the 
applicable  federal  agency. 

(i)  Sunset.  This  section  does  not  apply 
to  benefits  for  services  ftunished  on  or 
after  September  30, 2001. 


Signed  at  Washington,  DC,  this  16th  day  of 
DecOTiber,  1997. 

OlauBaig, 

Assistant  Secretary.  Pension  Welfare  BenefHt 
Administration,  U.S.  Department  t^Labor. 

Health  Cmrwt  F1w»iwli^  Aiimtiitatfrt^ya 

45  CFR  Subtitle  A.  Sidxhapta-B 

45  CFR  Part  146  is  amended  as 
follows: 

PART  146— REQUIREMENTS  FOR  THE 
QROUP  HEALTH  INSURANCE 
MARKET 

1.  The  authority  citation  for  Part  146 
is  revised  to  read  as  follows: 

Aalhoslly.  Sees.  2701  through  2763, 2791, 
and  2792  of  the  PHS  Act  (42  U.S.C.  300gg 
through  300gg-63,  300gg-91,  and  300gg-g2). 

2.  A  new  Subpart  C  is  added  to  Part 
146  to  read  as  follows: 

Subpart  C—flequirMMfite  ReMad  to 


1146.136    Parity  in  the  appiicatton  of 
oartaHiymtts  to  menMtteerai  beneflta. 

(a)  Definitions.  For  purposes  of  this 
section,  except  where  the  context 
clearly  indicates  otherwise,  the 
following  definitions  apply: 

Aggregate  lifetime  limit  means  a 
dollar  limitation  on  the  total  amoimt  of 
specified  benefits  that  may  be  paid 
under  a  group  health  plan  (or  group 
health  insurance  coverage  offered  in 
connection  tvith  such  plan)  for  an 
individual  (or  for  a  group  of  individuals 
considered  a  single  imit  in  applying  this 
doUar  limitation,  such  as  a  family  or  an 
employee  plus  spouse). 

Armual  limit  means  a  dollar 
limitation  on  the  total  amount  of 
specified  benefits  that  may  be  paid  in  a 
12-month  period  under  a  plan  (or  group 
health  insurance  coverage  offisred  in 
connection  with  such  .plan)  for  an 
individual  (or  for  a  group  of  individuals 
considered  a  single  imit  in  applying  this 
dollar  limitation,  such  as  a  family  or  an 
employee  plus  spouse). 

Medical/surgical  benefits  means 
benefits  for  medical  or  stugical  services, 
as  defined  imder  the  terms  of  the  plan 
or  group  health  insurance  coverage,  but 
does  not  include  mental  health  benefits. 

Mental  health  benefits  means  benefits 
for  mental  health  services,  as  defined 
tmder  the  terms  of  the  plan  or  group 
health  insurance  coverage,  but  does  not 
include  benefits  for  treatment  of 
substance  abuse  or  chemical 
dependency. 

(b)  Requirements  regarding  limits  on 
benefit»-r-{l)  In  general — (i)  General 
parity  requirement.  A  group  health  plan 
(or  health  insiuance  coverage  offsred  by 
an  issuer  in  connection  with  a  group 
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health  plan)  that  provides  both  medical/ 
surgical  benefits  and  mental  health 
benefits  must  comply  with  (>aragraph 
(bM2}.  paragraph  (b)(3).  or  paragraph 
(b)(e)  of  this  section. 

(ii)  Exception.  The  rale  in  paragraph 
(b)(l)(i)  of  this  section  does  not  apply  if 
a  plan,  or  coverage,  satisfies  the 
requirements  of  paragraph  (e)  or 
paragraph  (f)  of  tnis  section. 

(2)  Plan  with  no  limit  or  limits  on  less 
than  one-third  of  all  medical/surgical 
benefits.  If  a  plan  (or  group  health 
insurance  coverage)  does  not  include  an 
aggregate  lifetime  or  annual  limit  on  any 
medicaiysurgical  benefits  or  includes 
aggregate  lifetime  or  annual  limits  that 
apply  to  less  than  one-third  of  all 
medical/surgical  benefits,  it  may  not 
Impoae  an  aggragate  lifetime  or  annual 
limit,  reapectively,  on  mental  health 
benefits. 

(3)  Plan  with  a  limit  on  at  least  two- 
thirds  of  all  medical/surgical  benefits.  If 
a  plan  (or  group  health  insurance 
0OVaM|a)  includes  an  aggregate  lifetime 
or  aniusal  limit  on  at  least  two-thirds  of 
all  medical/surgical  benefits,  it  must 
either — 

(i)  Apply  the  aggregate  lifetime  or 
annual  limit  both  to  the  medical/ 
surgical  benefits  to  which  the  limit 
would  otherwise  apply  and  to  mental 
health  benefits  in  a  manner  that  does 
aot  distinguish  between  the  medical/ 
surgical  and  mental  health  benefits;  or 

(ii)  Not  include  an  aggregate  lifetime 
or  annual  limit  on  mental  health 

I  tbat  ia  laaa  than  the  aggregate 
r  emmal  limit,  respectively,  on 
the  medical/surgical  benefits. 

(4)  Examples.  The  rules  of  paragraphs 
(b)  (2)  and  (3)  of  this  section  are 
illustrated  by  the  following  examples: 

ri— ph  1.  (i)  Prior  to  the  effectiv«  date  of 
the  mental  health  parity  proviaiona.  ■  group 
health  plan  had  no  annual  limit  on  medical/ 
surgical  benefiu  and  had  a  SlO.OOO  annual 
limit  on  mantal  health  beoafita.  To  comply 
writh  the  parity  raquirementa  of  this 
paiapaph  (b),  the  plan  aponaor  ia 
coasklering  each  of  the  following  options: 

(A)  Eliminating  the  plan's  annual  limit  on 
mental  heahh  baoafits: 

(B)  Repladaa  the  plan's  previous  annual 
limit  on  BMBtJ  health  benefits  with  a 
$500,000  annual  limit  on  all  beneRts 
(inchiding  medical/aurgical  and  mental 
health  benefiU):  and 

(C)  Replacing  the  plan 'a  previoua  annual 
limit  on  mental  health  benefits  with  a 
$250,000  annual  limit  on  madical/auxgical 
benefita  and  a  $250,000  annual  limit  on 
mental  health  benefita. 

(ii)  In  thia  Example  I.  each  of  the  three 
options  tMing  conaidered  l>y  the  plan  aponaor 
would  comply  %rith  the  rsquiiementa  of  thia 
section  because  tbay  offv  parity  in  the  dollar 
limits  placed  on  madical/suigical  and  mantal 
health  baoafits. 


I X.  (i)  Prior  to  the  afCactive  dale  of 
the  mental  health  parity  provisiona.  a  group 
health  plan  had  a  $100,000  annual  limit  on 
medical/aurgical  inpatient  benefita,  a  $50,000 
annual  limit  on  medical/aurgical  outpatient 
benefits,  and  a  SIOO.OOO  annual  limit  on  all 
mantal  health  benefita.  To  comply  with  the 
parity  rsqairementa  of  thia  paragraph  (b),  the 
plan  iponscr  is  considering  each  of  the 
following  options: 

(A)  Replacing  the  plan's  previoua  annual 
limit  on  mental  health  benefita  with  a 
$150,000  annual  limit  on  mental  health 
baibfiU;  and 

(B)  Replacing  the  plan'a  previous  annual 
limit  on  mental  health  benefita  with  a 
$100,000  annual  limit  on  mental  health 
inpatient  benefiU  and  a  S50.000  annual  limit 
on  mental  health  outpatient  benefita. 

(ii)  In  thia  Example  2,  each  option  under 
conaideration  by  the  plan  aponaor  would 
comply  with  the  requirements  of  thia  aaction 
becauae  they  oflar  parity  in  the  dollar  limits 
placed  en  medical/surgical  and  mantal 
heahh  benefits. 

Bxaapla  S.  (i)  A  group  health  plan  that  is 
subtact  to  the  requirements  of  thia  aection  has 
no  ^gregste  lifetime  or  annual  limit  for 
either  medical/aurgical  benefita  or  mantal 
health  benefiU.  While  the  plan  provides 
medical/aurgical  benefita  with  respect  to  both 
network  and  out-of-network  providers,  it 
does  not  provide  mental  health  benefita  with 
respect  to  out-of-networlc  pcoiders. 

(ii)  In  thia  Example  3.  the  plan  complies 
«vith  the  requiremenu  of  this  section  because 
thay  offer  parity  in  the  dollar  limits  placed 
on  medical/aurgical  and  mental  health 
benefits. 

Example  4.  (i)  Prior  to  the  effective  date  of 
the  menUl  health  parity  proviaiona,  a  group 
health  plan  had  an  annual  limit  on  medical/ 
surgical  benefita  and  a  separata  but  identical 
annual  limit  on  mental  health  benefits.  The 
pisn  included  benefits  for  treatment  of 
substance  abuse  and  chsmical  dependency  in 
its  definition  of  mental  health  benefits. 
Accordingly,  claims  paid  for  treatment  of 
aubstance  abuse  and  chemical  dependency 
were  counted  in  applying  the  annual  limit  on 
mental  health  benefita.  To  comply  with  the 
parity  tequirementa  of  thia  paragraph  (b),  the 
plan  aponaor  ia  considering  each  of  the 
following  options: 

(A)  Making  no  change  in  the  plan  so  that 
claims  paid  for  treatment  of  substance  abuse 
and  chemical  dependency  continue  to  count 
in  applying  the  annual  limit  on  mental  health 
benefiU: 

(B)  Amending  the  plan  to  count  claims 
paid  for  treatment  of  substance  abuse  and 
chemical  dependency  in  applying  the  annual 
limit  on  medical/aurgical  benefita  (rather 
than  counting  those  claims  in  applying  the 
annual  limit  on  mental  health  bwnefits); 

(C)  Amending  the  plan  to  provide  a  new 
category  of  benefits  for  treatment  of  chemical 
dependency  and  aubstance  sbuse  that  is 
subject  to  a  separate,  lower  limit  and  under 
which  daima  paid  for  treatment  of  aubstance 
abuse  and  chemical  dependency  are  counted 
only  in  spplying  the  annual  limit  on  this 
separata  category:  and 

P)  Amenthng  the  plan  to  eliminate 
distinctions  between  madical/suigical 
benefiu  and  mmtal  health  benefiU  and 


establishing  an  overall  limit  on  benefiU 
offisred  under  the  plan  under  which  claims 
paid  for  treatment  of  substance  abuse  and 
chemical  dependency  are  counted  with 
medical/surgical  benefiU  and  mental  health 
benefiu  in  applying  the  overall  limit. 

(ii)  In  this  Example  4,  the  group  health 
plan  is  described  in  paragraph  (b)(3)  of  this 
aection.  Because  mental  health  benefits  an 
defined  in  paramph  (a)  of  thU  section  as 
excluding  benefiU  for  treatment  of  aubstance 
abuse  and  chemical  dependency,  the 
incluaion  of  benefita  for  treatment  of 
substance  abuse  and  chemical  dependency  in 
applying  an  aggregate  lifetime  limit  or  annual 
limit  on  mental  health  benefiU  under  option 
(A)  of  thU  Example  4  would  not  comply  with 
the  raquiremenU  of  paragraph  (b)(3)  of  thU 
section.  However,  options  (B),  (C),  snd  (D)  of 
this  Example  4  would  comply  with  the 
raquiremenU  of  paragraph  (b)(3)  of  thu 
section  because  they  offer  parity  in  the  dollar 
limiu  placed  on  meidical/surgical  and  mental 
health  oanefiU. 

(5)  Determining  one-third  and  fwo- 
thJrds  of  all  medical/surgical  benefits. 
For  purposes  of  this  paragraph  (b),  the 
determination  of  whether  the  portion  of 
medical/surgical  benefits  subject  to  a 
limit  represents  one-third  or  two-thirds 
of  all  medical/surgical  benefits  is  based 
on  the  dollar  amount  of  all  plan 
payments  for  medical/surgical  benefits 
expected  to  be  paid  under  the  plan  for 
the  plan  year  (or  for  the  portion  of  the 
plan  year  after  a  change  in  plan  benefits 
that  afbcts  the  applicability  of  the 
aggregate  Hfetime  or  annuaJ  limits).  Any 
reasonable  method  may  be  used  to 
determine  whether  the  dollar  amounts 
expected  to  be  paid  under  the  plan  will 
constitute  one-third  or  two-thirds  of  the 
dollar  amount  of  all  plan  payments  for 
medical/surgical  benefits. 

(6)  Plan  not  described  inparoffaph 
(bX2)  or  paragraph  (b)(3)  of  this 
section--{i)  In  general.  A  group  health 
plan  (or  group  health  insurance 
coverage)  that  is  not  described  in 
paragraph  (b)(2)  or  paragraph  (b)(3)  of 
this  section,  must  either  impose — 

(A)  No  aggregate  lifetime  or  annual 
limit,  as  appropriate,  on  mental  health 
benefits;  or 

(B)  An  aggregate  lifiBtime  or  annual 
limit  on  mental  health  benefits  that  is 
no  less  than  an  average  limit  for 
medical/surgical  benefits  calculated  in 
the  following  manner.  The  average  limit 
is  calculated  by  taking  into  account  the 
weighted  average  of  the  aggregate 
lifetime  or  aimual  limits,  as  appropriate, 
that  are  applicable  to  the  categories  of 
medical/surgical  benefits.  Limits  based 
on  delivery  systems,  such  as  inpatient/ 
outpatient  treatment,  or  normal 
treatment  of  common,  low-cost 
conditions  (such  as  treatment  of  normal 
births),  do  not  constitute  categories  for 
piupoaes  of  this  paragraph  (b)(6)(i)(B). 
In  uidition.  for  purposes  of  determining 
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weighted  averages,  any  benefits  that  are 
not  within  a  catqpsry  that  is  subject  to 
a  separately-designated  limit  under  the 
plan  are  taken  into  account  as  a  single 
separate  category  by  using  an  estimate 
of  the  upper  limit  on  the  dollar  amotmt 
that  a  plan  may  reasonably  be  expected 
to  incur  with  respect  to  such  benefits, 
taking  into  account  any  other  applicable 
restrictions  under  the  plan. 

(ii)  Weighting.  For  purposes  of  this 
paragraph  (b)(6).  the  weighting 
applicable  to  any  category  of  medical/ 
surgical  benefits  is  determined  in  the 
manner  set  forth  in  paragraph  (b)(5)  of 
this  section  for  determining  one-third  or 
two-thirds  of  all  medical/surgical 
boiefits. 

(iii)  Examples.  The  rules  of  this 
paragraph  (b)(6)  are  illustrated  by  the 
ibllowing  example: 


(i)  A  group  health  plan  that  is 
subject  to  the  raquiremenU  of  tnls  section 
includes  a  $100,000  aimual  limit  on  medical/ 
surgical  benefiU  related  to  cardio-pulmonaiy 
diseases.  The  plan  does  not  inclutfe  an 
annual  limit  on  any  other  category  of 
medical/surgical  benefiU.  The  plui 
determines  that  40%  of  the  dollar  amount  of 
plan  paymenU  for  medical/suigical  benafiu 
axe  related  to  cardio-pulmonary  diseases.  The 
plan  determines  that  $1,000,000  is  a 
reasonable  estimate  of  the  upper  limit  on  the 
dollar  amount  that  the  plan  may  incur  with 
respect  to  the  other  60%  of  paymenU  fior 
medical/surgical  benefits. 

(ii)  In  this  Example,  the  plan  u  not 
described  in  paragraph  (b)(3)  of  this  section 
because  then  U  not  one  annual  limit  that 
appUes  to  at  least  two-thirds  of  all  medical/ 
surgical  benefiU.  Further,  the  plan  U  not 
described  in  paragraph  (b)(2)  of  this  section 
because  more  than  one-third  of  all  medical/ 
surgical  benefiu  are  subiect  to  an  annual 
limit  Under  this  paragraph  (b)(6),  the  plan 
sponsor  can  choose  either  to  include  no 
annual  limit  on  mantal  health  benefiU,  or  to 
include  an  »nnii*l  limit  on  mental  health 
benefiu  that  is  not  lass  than  the  weighted 
average  of  the  annual  limiU  applicable  to 
each  category  of  medical/surgioal  benefiU.  In 
this  example,  the  minimum  weighted  average 
annual  limit  that  can  be  applied  to  mental 
health  benefiU  is  $640,000  (40%  "  $100,000 
+  60%  "  $1,000,000  s  $640,000). 

(c)  Rule  in  the  case  of  separate  benefit 
packages.  If  a  group  hmlth  plan  oBets 
two  or  more  benefit  packages,  the 
requirements  of  this  section,  including 
the  exemption  provisions  in  paragraph 
(f)  of  this  section,  apply  separately  to 
each  benefit  package.  Examples  of  a 
group  health  plan  that  offers  two  or 
more  benefit  packages  include  a  group 
health  plan  that  offors  employees  a 
choice  between  indemnity  coverage  or 
HMO  coverage,  and  a  group  health  plan 
that  provides  one  benefit  package  for 
retirees  and  a  different  benefit  package 
for  current  employees. 

(d)  Applicability^!]  Group  health 
plans.  The  requirements  of  this  section 


apply  to  a  group  health  plan  offering 
both  medical/surgical  benefits  and 
mental  health  benefits  regardless  of 
whether  the  mental  heal&  benefits  are 
administered  separately  under  the  plan. 

(2)  Health  insurance  issuers.  The 
requirements  of  this  section  apply  to  a 
health  insurance  issuer  oCEaring  health 
insurance  coverage  for  both  medical/ 
surgical  benefits  and  mental  health 
benefits  in  connection  with  a  group 
health  plan. 

(3)  Scope.  This  section  does  not — 
(i)  Require  a  group  health  plan  (or 

health  insurance  issuer  offering 
coverage  in  connection  with  a  group 
health  plan)  to  provide  any  mental 
health  benefits;  or 

(ii)  Afiiect  the  terms  and  conditions 
(including  cost  sharing,  limits  on  the 
number  of  visits  or  days  of  coverage, 
requirements  relating  to  medical 
necessity,  requiring  prior  authorization 
for  treatment,  or  requiring  primary  care 
physicians'  refiarrals  for  treatment) 
relating  to  the  amoimt,  duration,  or 
scope  of  the  mental  henlth  benefits 
under  the  plan  (or  coverage)  except  as 
specifically  provided  in  paragraph  (b)  of 
this  section. 

(e)  Small  employer  exemption — (1)  In 
gemral.  The  requirements  of  this 
section  do  not  apply  to  a  group  health 
plan  (or  hecdth  insurance  issuer  offiaring 
coverage  in  connection  with  a  group 
health  plan)  for  a  plan  year  of  a  small 
employer.  For  purposes  of  this 
paragraph  (e),  \he  Xapa  small  employer 
means,  in  coimection  with  a  group 
health  plan  with  respect  to  a  calendar 
year  and  a  plan  year,  an  employer  who 
employed  an  average  of  at  least  two  but 
not  more  than  50  employees  on  business 
dajrs  during  the  preceding  calendar  year 
and  who  employs  at  least  two 
employees  on  the  first  day  of  the  plan 
year.  See  regulations  at  §  146.145(a), 
which  provide  that  this  section  (and 
certain  other  sections)  does  not  apply  to 
any  group  health  plan  (and  health 
insurance  issuer  oCforing  coverage  in 
connection  with  a  group  health  plan)  for 
any  plan  year  if,  on  the  first  day  of  the 
plan  year,  the  plan  has  fewer  than  two 
participants  who  are  current  employees. 

(2)  Rules  in  determining  employer 
size.  For  purposes  of  paragraph  (e)(1)  of 
this  section — 

(i)  All  persons  treated  as  a  single 
employer  under  subsections  (b),  (c).  (m), 
and  (o)  of  section  414  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C.  414) 
are  treated  as  one  employer, 

(ii)  If  an  employer  was  not  in 
existence  throughout  the  preceding 
calendar  year,  whether  it  is  a  small 
employer  is  determined  based  on  the 
average  number  of  employees  the 
emplo3rer  reasonably  expects  to  employ 


on  business  days  during  the  current 
calendar  year;  and 

(iii)  Any  reference  to  an  employer  for 
purposes  of  the  small  employer 
exemption  includes  a  reference  to  a 
predecessor  of  the  employer. 

(f)  Increased  cost  exemption— (1)  In 
general.  A  group  health  plan  (or  health 
insurance  coverage  offisred  in 
coimection  with  a  group  health  plan)  is 
not  subject  to  the  requirements  of  this 
section  if  the  requirements  of  this 
paragraph  (f)  are  satisfied.  If  a  plan 
offers  more  than  one  benefit  package, 
this  paragraph  (f)  applies  separately  to 
each  benefit  package.  Except  as 
provided  in  paragraph  (h)  of  this 
section,  a  plan  must  comply  with  the 
requirements  of  paragraph  (bKlXi)  of 
this  section  for  the  first  plan  year 
beginning  on  or  after  January  1, 1998, 
and  must  continue  to  comply  with  the 
requirements  of  paragraph  (bKlKi)  of 
this  secticm  until  the  plan  satisfies  the 
requirements  in  this  paragraph  (Q.  In  no 
event  is  the  exemption  of  this  paragraph 
(f)  effective  imtil  30  days  ahm  the  notice 
requirements  in  paragraph  (0(3)  of  this 
section  are  satisfied.  lif  the  requirements 
of  this  paragraph  (f)  are  satisfied  with 
respect  to  a  plan,  the  exemption 
continues  in  effect  (at  the  plan's 
discretion)  tmtil  Septembm  30,  2001, 
even  if  the  plan  subsequ«iUy  purchases 
a  different  policy  from  the  same  or  a 
different  issuer  and  regardless  of  any 
other  changes  to  the  plan's  benefit 
structure. 

(2)  Calculation  of  the  one-percent 
increase — (i)  Ratio.  A  group  health  plan 
(or  group  health  insurance  coverage) 
satisfies  the  requirements  of  this 
paragraph  (fK2)  if  the  application  of 
paragraph  (b)(l)(i)  of  this  section  to  the 
plan  (or  to  such  coverage)  results  in  an 
increase  in  the  cost  imder  the  plan  (or 
for  such  coverage)  of  at  least  one 
percent.  The  application  of  paragraph 
(bKl)(i)  of  this  section  results  in  an 
increased  cost  of  at  least  one  percent 
imder  a  group  health  plan  (or  for  such 
coverage)  only  if  the  ratio  below  equals 
or  exceeds  1.01000.  The  ratio  is 
determined  as  follows: 

(A)  The  incurred  expenditures  during 
the  base  period,  divided  by, 

(B)  The  incuired  expenoitures  during 
the  base  period,  reduced  by — 

(1)  The  claims  incurred  during  the 
base  period  that  would  have  been 
denied  imder  the  terms  of  the  plan 
absent  plan  amendments  requ^ed  to 
comply  with  this  section,  and 

(2)  Administrative  expenses 
attributable  to  complying  with  the 
requirements  of  this  section. 

(li)  Formula.  The  ratio  of  paragraph 
(f)(2)(i)  is  expressed  mathematically  as 
follows: 
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IE 


^  1.01000 


IE-(CE  +  AE) 

(A)  IE  means  the  incurred 
expenditures  during  the  base  period. 

(B)  CE  means  the  claims  incurred 
during  the  base  period  that  would  have 
bean  denied  under  the  terms  of  the  plan 
absent  plan  amendments  required  to 
comply  with  this  section. 

(C)  AE  means  administrative  costs 
related  to  claims  in  CEand  other 
administrative  costs  attributable  to 
complying  with  the  requirements  of  this 
section. 

(iii)  Incurred  expenditures.  Incurred 
expenditures  means  actual  claims 
incurred  during  the  base  period  and 
reported  within  two  months  following 
the  base  period,  and  adoinistntive 
costs  for  all  benefits  imder  the  group 
health  plan,  including  mental  health 
benefits  and  medical/surgical  benefits, 
during  the  base  period.  Incurred 
expenditures  do  not  include  premiums. 

(iv)  fiose  period.  Base  period  means 
the  period  used  to  calculate  whether  the 
plan  may  claim  the  one-percent 
increased  cost  exemption  in  this 
paragraph  (f).  The  base  period  must 
begin  on  the  first  day  in  any  plan  year 
that  the  plan  complies  with  the 
requirements  of  paragraph  (b)(1)(i)  of 
thi«  Mcticm  and  must  extend  for  a 
period  of  at  least  six  consecutive 
calendar  months.  However,  in  no  event 
may  the  base  period  begin  prior  to 
September  26. 1996  (the  date  of 
enactment  of  the  Mental  Health  Parity 
Act  (Pub.  L.  104-204.  110  Stat.  2944)). 

(v)  Rating  pools.  For  plans  that  are 
combined  in  a  pool  for  rating  purposes, 
the  calculation  under  this  paragraph 
(f)(2)  for  each  plan  in  the  pool  for  the 
base  period  is  based  on  the  incurred 
expenditiires  of  the  pool,  whether  or  not 
all  the  plans  in  the  pool  have 
participated  in  the  pool  for  the  entire 
base  period.  (However,  only  the  plans 
that  have  complied  with  paragraph 
(b)(lMi)  of  this  section  for  at  least  six 
months  as  a  member  of  the  pool  satisfy 
the  requirements  of  this  paragraph 
(fM2).)  Otherwise,  the  calculation  under 
this  paragraph  (fK2)  for  each  plan  is 
calculated  by  the  plan  administrator  (or 
issuer)  based  on  the  incurred 
expenditures  of  the  plan. 

(vi)  Examples.  The  rules  of  this 
paragraph  (f)(2)  are  illustrated  by  the 
following  examples: 

Exampls  1.  (i)  A  group  haalth  plan  hat  a 
plan  year  that  is  the  calamlar  ]r«ar.  The  plan 
Mtitfies  the  raquirementt  of  paragraph 
(b)(l)(i)  of  this  section  as  of  lanuary  1. 1998. 
On  September  IS,  1098.  the  plan  determines 
that  $1 .000.000  in  claims  have  been  inciured 
during  the  period  between  )anuary  1,  1998 
and  June  30. 1998  and  repotted  by  August  30. 


leee.  The  plan  also  determines  tliat  S100.000 
in  admlnistraUve  costs  have  been  incurred 
for  all  benefiu  under  the  group  health  plan, 
including  mental  bsahb  bsnsnU.  Thus,  the 
plan  determines  that  iu  incurred 
expenditures  for  the  baae  period  are 
Si. 100.000.  The  plan  also  detsrmines  that  the 
claims  incurred  during  the  baae  period  that 
would  have  been  denied  under  the  terms  of 
the  plan  absent  plan  amendments  required  to 
comply  with  this  section  are  S40.000  and  that 
administrative  expenses  attributable  to 
complying  with  the  requirements  of  tlUa 
section  are  SlO.OOO.  Thus,  the  toUl  amount 
of  expenditures  for  tlw  baae  period  had  the 
plan  not  been  amended  to  comply  with  the 
requiramenU  of  paragraph  (b)(l)(i)  of  tliis 
section  ere  Si. 050,000  (Si, 100.000— (S40.000 
*  S10,000)  :>  Si, 050.000). 

(ii)  In  this  Example  1.  the  plan  satisfies  the 
requiremenU  of  this  paragraph  (fK2)  because 
the  application  of  tiiis  section  results  in  an 
increased  coat  of  at  least  one  percent  under 
the  tenns  of  the  plan  (Sl.lOO.OOO/Sl, 050,000 
s  1.04762). 

F'^—p**  1.  (i)  A  health  insurance  issuer 
sails  a  group  health  insurance  policy  that  is 
rated  on  a  pooled-basis  and  is  sold  to  30 
group  health  plans.  One  of  the  group  health 
plans  inquires  whether  it  qualifies  for  the  one 
percent  increased  cost  exemption.  The  issuer 
performs  the  calculation  for  tiie  pool  as  a 
whole  and  determines  that  the  application  of 
this  section  results  in  an  increaaad  cost  of 
0.500  percent  (for  a  ratio  under  this 
paragraph  (f)(2)  of  1.00500)  for  the  pool.  The 
issuer  informs  the  requesting  plan  and  the 
other  plans  in  the  pool  of  the  calculation. 

(ii)  In  this  Example  2.  none  of  tiie  plans 
satisfy  the  requirements  of  this  paragraph 
(f)(2)  and  a  plan  that  purchases  a  policy  not 
complying  with  the  requirements  of 
paragraph  (b)(l)(i)  of  this  section  violates  Xba 
requirements  of  this  section.  In  addition,  an 
issuer  tiiat  issues  to  any  of  the  plans  in  the 
pool  a  policy  not  complying  with  the 
requirements  of  paragraph  (b)(l)(i)  of  this 
section  violates  the  requirements  of  this 
section. 

fjMunpk  3.  (i)  A  partially-insured  plan  is 
collecting  the  information  to  determine 
whether  it  qualifies  for  the  exemption.  The 
plan  administrator  determines  the  Incurred 
expenses  for  tlie  baae  period  for  the  self- 
funded  portion  of  tlie  plan  to  be  S2 ,000.000 
and  the  administrative  expenses  for  the  base 
period  for  the  self-funded  portion  to  be 
S200,00a  For  the  insured  portion  of  the  plan, 
tlie  plan  administrator  requests  data  &om  the 
insurer.  For  the  insured  portion  of  the  plan, 
the  plan's  own  incurred  expenses  for  the  baae 
period  are  Sl,000.000  and  the  administrative 
expenses  for  the  liaaa  period  are  SlOO.OOO. 
The  plan  administrator  determines  that 
under  the  self-funded  portion  of  the  plan,  the 
claims  incurred  for  the  base  period  that 
would  have  been  denied  under  the  terms  of 
the  plan  absent  the  amendment  are  SO 
because  the  self-funded  portion  does  not 
cover  mental  health  benefits  and  the  plan's 
administrative  costs  attributable  to 
complying  with  the  requirements  of  this 
section  are  Si  ,000.  The  issuer  determines 
tiiat  under  the  insured  portion  of  the  plan, 
the  claims  incurred  for  the  base  period  that 
would  have  been  denied  under  the  terms  of 


the  plan  absent  the  amendment  are  S25,000 
and  the  administrative  costs  attributable  to 
complying  with  the  requirements  of  this 
section  are  Si, 000.  Thus,  the  total  incurred 
expenditures  for  the  plan  for  the  baae  period 
■re  S3,300,000  (S2,000,000  *  S200.000  ■•■ 
S1,000,000  ••■  SlOOXMW  «  S3 ,300.000)  and  the 
total  amount  of  expenditures  for  the  base 
period  had  the  plan  not  been  amended  to 
comply  with  the  requirements  of  paragraph 
(bKlMD  of  thU  section  an  S3.273.000 
(S3.300.000  -  (SO  >  S1.000  >  $25,000  4- 
Sl,000)  =  S3,273,000). 

(ii)  In  this  Example  3,  the  plan  does  not 
satisfy  the  requirements  of  this  paragraph 
(f)(2)  because  the  application  of  this  section 
does  not  result  in  an  increased  cost  of  at  least 
one  percent  under  the  terms  of  the  plan 
(S3.300.000/S3,273.000  =  1.00825). 

(3)  Notice  (^exemption — (i) 
Participants  and  beneficiaries — (A)  In 
general.  A  group  health  plan  must 
notify  participants  and  beneficiaries  of 
the  plan's  decision  to  claim  the  one 
percent  increased  coat  exemption.  The 
notice  must  include  the  following 
information: 

(1)  A  statement  that  the  plan  is 
exempt  from  the  requirements  of  tliis 
section  and  a  description  of  the  basis  for 
the  exemption. 

(2)  The  name  and  telephone  ntunber 
of  the  individual  to  contact  for  further 
information. 

(J)  The  plan  name  and  plan  ntunber 
(PN). 

(4)  The  plan  administrator's  name, 
address,  and  telephone  number. 

(5)  For  single-employer  plans,  the 
plan  sponsor's  name,  address,  and 
telephone  number  (if  different  from 
paragraph  (f)(3)(iHA)(J)  of  this  section) 
and  the  plan  sponsor's  employer 
identification  ntunber  (EIN). 

(6)  The  effective  date  of  such 
exemption. 

[7]  The  ability  of  participants  and 
beneficiaries  to  contact  the  plan 
administrator  to  see  how  benefits  may 
be  affected  as  a  result  of  the  plan's 
election  of  the  exemption. 

(0)  The  availability,  upon  request  and 
free  of  charge,  of  a  summary  of  the 
information  required  under  paragraph 
(fK4)  of  this  section. 

(B)  Use  of  summary  of  material 
reductions  in  covered  aervices  or 
benefits.  A  plan  may  satisfy  the 
requirements  of  paragraph  (f)(3)(i)(A)  by 
providing  participants  and  beneficiaries 
(in  accordance  with  paragraph 
(f)(3)(i)(C))  with  a  summary  of  material 
reductions  in  covered  services  or 
benefits  consistent  with  Department  of 
Labor  regulations  at  29  CFR  2520.1D4b- 
3(d)  that  also  includes  the  information 
of  this  paragraph  (0(3)(i).  However,  in 
all  cases,  the  exemption  is  not  effective 
luitil  30  days  after  notice  has  been  sent 

(C)  Delivery.  The  notice  described  in 
this  paragraph  (f)(3)(i)  i*  required  to  be 
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provided  to  aUparticipants  and 
beneficiaries.  Ine  notice  may  be 
furnished  by  any  method  of  delivery 
that  satisfies  the  reqtiirements  of  section 
104(b)(1)  of  ERISA  (29  U.S.C. 
1024(b)(1))  (e.g..  first-class  mail).  If  the 
notice  is  provided  to  the  participant  at 
the  participant's  last  known  address, 
then  the  reqidrements  of  this  paragraph 
(0(3  )(i)  are  satisfied  with  respect  to  the 
participant  and  all  beneficiaries  residing 
at  that  address.  If  a  beneficiary's  last 
known  address  is  different  from  the 
participant's  last  known  address,  a 
separate  notice  is  required  to  be 
provided  to  the  beneficiary  at  the 
beneficiary's  last  known  address. 
(D)  Example.  The  rules  of  this 
paragraph  (f)(3)(i)  are  illustrated  by  the 
folloMring  example: 

Bxaoiple.  (i)  A  group  health  plan  has  a 
plan  year  tliat  is  the  calendar  year  and  has 
an  open  enrollment  period  every  November 
1  through  November  30.  The  plan  determines 
on  September  15  that  it  satisfies  the 
requiremenU  of  paragraph  (f)(2)  of  this 
section.  As  part  of  its  open  enrollment 
materials,  the  plan  mails,  on  October  15,  to 
all  participants  and  beneEciaries  a  notice 
satisfying  the  requirements  of  tills  parasranh 
(fK3)(i).  *^ 

(ii)  In  this  Example,  the  plan  has  sent  the 
notice  in  a  manner  that  complies  with  this 
paragraph  (fX3)(i). 

(ii)  Federal  agencies — (A)  Church 
plans.  A  church  plan  (as  defined  in 
section  414(e)  of  the  Internal  Revenue 
Code)  claiming  the  exemption  of  this 
paragraph  (f)  for  any  benefit  package 
must  provide  notice  to  the  Department 
of  the  Treasury.  This  requirement  is 
satisfied  if  the  plan  sends  a  copy,  to  the 
address  desigiated  by  the  Secretary  in 
generally  applicable  guidance,  of  the 
notice  described  in  paragraph  (f)(3)(i)  of 
this  section  identifying  the  benefit 
package  to  which  the  exemption 
applies. 

(B)  Group  health  plans  subject  to  Part 
7  of  Subtitle  B  of  Title  I  of  ERISA.  A 
group  health  plan  subject  to  Part  7  of 
SubtiUe  B  of  Title  I  of  ERISA,  and 
claiming  the  exemption  of  this 
paragraph  (f)  for  any  benefit  package, 
must  provide  notice  to  the  Department 
of  Labor.  This  requirement  is  satisfied  if 
the  plan  sends  a  copy,  to  the  address 
designated  by  the  Secretary  in  generally 
applicable  guidance,  of  the  notice 
described  in  paragraph  (f)(3)(i)  oftLis 
section  identifying  the  benefit  package 
to  which  the  exemption  applies. 

(C)  Non-Federal  governmental  plans. 
A  group  health  plan  that  is  a  non- 
Federal  governmental  plan  claiming  the 
exemption  of  this  paragraph  (f)  for  any 
benefit  package  must  provide  notice  to 
the  Department  of  Health  and  Human 
Services  (HHS).  This  requirement  is 


satisfied  if  the  plan  sends  a  copy,  to  the 
address  designated  by  the  Secretary  in 
generally  applicable  gtiidance,  of  the 
notice  described  in  paragraph  (f)(3)(i)  of 
this  section  identifying  the  benefit 
package  to  which  the  exemption 
applies. 

(4)  Availability  of  documentation.  The 
plan  (or  issuer)  must  make  available  to 
participants  and  beneficiaries  (or  their 
representatives),  on  request  and  at  no 
charge,  a  siunmary  of  the  information  on 
which  the  exemption  was  based.  An 
individual  who  is  not  a  participant  or 
beneficiary  and  m^o  presents  a  notice 
described  in  paragraph  (0(3)(i)  of  this 
section  is  considered  to  be  a 
representative.  A  representative  may 
request  the  simunary  of  information  by 
providing  the  plan  a  copy  of  the  notice 
provided  to  the  participant  tmder 
paragraph  (f)(3)(i)  of  this  section  witii 
any  individually  identifiable 
information  redacted.  The  simunary  of 
information  must  include  the  incurred 
expenditures,  the  base  period,  the  dollar 
amoimt  of  claims  incurred  diuing  the 
base  period  that  would  have  been 
denied  luider  the  terms  of  the  plan 
absent  amendments  required  to  comply 
with  paragraph  (b)(l)(i)  of  this  section, 
the  administrative  costs  related  to  those 
claims,  and  other  administrative  costs 
attributable  to  complying  with  the 
requirements  for  the  exemption.  In  no 
event  should  the  summary  of 
information  include  any  individually 
identifiable  information. 

(g)  Special  rules  for  group  health 
insurance  coverage — (1)  Sale  of 
nonparity  policies.  An  issuer  may  sell  a 
policy  without  parity  (as  described  in 
paragraph  (b)  of  this  section)  only  to  a 
plan  that  meets  the  requirements  of 
I)aragraph  (e)  or  paragraph  (f)  of  this 
section. 

(2)  Duration  of  exemption.  After  a 
plan  meets  the  requirements  of 
paragraph  (f)  of  this  section,  the  plan 
may  change  issuers  without  having  to 
meet  the  requirements  of  paragraph  (f) 
of  this  section  again  before  September 
30, 2001. 

(h)  Effective  dates— (i)  In  general.  The 
requirements  of  this  section  are 
applicable  for  plan  years  beginning  on 
or  after  January  1,  1998. 

(2)  Limitation  on  actions,  (i)  Except  as 
provided  in  paragraph  (h)(3)  of  this 
section,  no  enforcement  action  is  to  be 
taken  by  the  Secretary  against  a  group 
health  plan  that  has  sought  to  comply  in 
good  Caith  with  the  requirements  of 
section  2705  of  the  PHS  Act.  with 
respect  to  a  violation  that  occurs  before 
the  earlier  of — 

(A)  The  firat  day  of  the  first  plan  year 
bMinning  on  or  after  April  1, 1998;  or 

(B)  January  1, 1999. 


(ii)  Ck>mpliance  with  the  requirements 
of  this  section  is  deemed  to  he  good 
faith  compliance  with  the  requirements 
of  section  2705  of  the  PHS  Act 

(iii)  llie  ndes  of  this  paragraph  (hX2) 
are  illustrated  by  the  following 
examples: 

Exampb  l.  (i)  A  group  heahh  plan  has  a 
plan  jrear  that  is  the  calendar  year.  "Qie  plan 
compUes  with  section  2705  of  the  PHS  Act 
in  good  foith  using  assumptions  inconsistent 
with  paragraph  (bK6)  of  this  section  relating 
to  weighted  averages  for  categories  of 
benefits. 

(ii)  In  this  Example  1,  no  enforcement 
action  may  be  taken  against  the  plan  with 
respect  to  a  violation  resulting  solely  from 
those  assumptions  and  occurring  before 
January  1, 1999. 

Exan^le  2.  (i)  A  group  health  plan  hM  a 
plan  year  tiiat  is  the  calendar  year.  Fm  the 
entire  1998  plan  year,  the  plan  applies  a 
Si. 000 ,000  annual  limit  on  mediul/surgical 
benefits  and  a  S100,000  annual  limit  on 
mental  health  benefits. 

(ii)  In  this  Example  2,  the  plan  has  not 
sought  to  comply  with  the  requirements  of 
section  2705  of  tlie  PHS  Act  in  good  taith  and 
this  paragraph  (h)(2)  does  not  apply. 

(3)  Transition  period  for  increased 
cost  exemptiort—ii)  In  general.  No 
enforcement  action  will  be  taken  against 
a  group  health  plan  that  is  sub)ect  to  the 
reqturements  of  this  section  based  on  a 
violation  of  this  section  that  occius 
before  April  1, 1998  solely  because  the 
plan  claims  the  increased  cost 
exemption  under  section  2705(c)(2)  of 
the  PHS  Act  based  on  assumptions 
inconsistent  with  the  nUes  imder 
paragraph  (f)  of  this  section,  provided 
that  a  plan  amendment  that  complies 
with  the  requirements  of  paragraph 
(b}(l)(i)  of  this  section  is  adopted  and 
effective  no  later  than  March  31. 1998 
and  the  plan  complies  with  the  notice 
requirements  in  paragraph  (hK3)(ii)  of 
this  section. 

(ii)  Notice  of  plan's  use  of  transition 
period.  (A)  A  group  health  plan  satisfies 
the  requirements  of  this  paragraph 
(h)(3)(ii)  only  if  the  plan  provides  notice 
to  the  applicable  federal  agency  and 
posts  the  notice  at  the  location(s)  where 
documents  must  be  made  available  fw 
examination  by  p>articipants  and 
beneficiaries  imder  section  104(b)(2)  of 
ERISA  and  the  regidations  thereunder 
(29  CFR  2520.104b-l(b)(3)).  The  notice 
must  indicate  the  plan's  decision  to  use 
the  transition  period  in  paragraph 
(h)(3)(i)  of  this  section  by  30  days  after 
the  first  day  of  the  plan  year  beginning 
on  or  after  January  1, 1998,  but  in  no 
event  later  than  March  31. 1998.  For  a 
group  health  plan  that  is  a  church  plan, 
the  applicable  fiederal  agency  is  the 
Department  of  the  Treasury.  For  a  group 
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health  plan  that  is  subject  to  Part  7  of 
Subtitle  B  of  Title  I  of  ERISA,  the 
applicable  federal  agency  is  the 
Department  of  Labor.  For  a  group  health 
plan  that  is  a  nonfederal  governmental 
plan,  the  applicable  federal  agency  is 
the  Department  of  Health  and  Human 
Services.  The  notice  must  include— 

(1)  The  name  of  the  plan  and  the  plan 
number  (PN); 

(2)  The  name,  address,  and  telephone 
number  of  the  plan  administrator, 

(J)  For  single-employer  plans,  the 
name,  address,  and  telephone  number  of 
the  plan  sponsor  (if  different  from  the 
plan  administrator)  and  the  plan 


sponsor's  employer  identification 
number  (BIN); 

(4)  The  name  and  telephone  number 
of  the  individual  to  contact  for  further 
information;  and 

(5)  The  signature  of  the  plan 
administrator  and  the  date  of  the 
signature. 

(B)  The  notice  must  be  provided  at  no 
charge  to  participants  or  their 
represenUtive  within  15  days  after 
receipt  of  a  written  or  oral  request  for     • 
such  notification,  but  in  no  event  before 
the  notice  has  been  sent  to  the 
applicable  federal  agency. 


(i)  Sunset.  This  section  does  not  apply 
to  benefits  for  services  furnished  on  or 
after  September  30,  2001. 

Dated:  Decamber  16, 1997. 
Nanqr-Ana  Mia  IM^arls, 
AdminMratar.  Heahh  Can  Financing 
Adminittration. 

Datwi:  Dacambv  16. 1997. 
Dona  E.  Shalala. 

Secretary.  Department  of  Health  and  Human 
SetviceM. 

(FR  Doc  97-33282  Filed  12-l»-«7:  S:45  am] 
10008' 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

28CFRPart54 
[ne9-1O97O4-07] 
RM  1546-AV12 

HIPAA  Mental  Health  Parity  Act 

AOBICY:  Internal  Revenue  Service  (KS). 
Treesury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  Elsewhere  in  this  issue  of  the 
Federal  Register,  the  IRS  is  issuing 
temporary  regulations  relating  to  mental 
health  parity  requirements  imposed  on 
group  health  plans.  These  requirements 
were  added  to  the  Internal  Revenue 
Code  by  section  1532  of  the  Taxpayer 
Relief  Act  of  1997.  The  IRS  is  issuing 
the  temporary  regulations  at  the  same 
time  that  the  Pension  and  Welfare 
Benefits  Administration  of  the  U.S. 
Department  of  Labor  and  the  Health 
Care  Financing  Administration  of  the 
U.S.  Department  of  Health  and  Human 
Services  are  issuing  substantially 
similar  interim  final  regulations  relating 
to  mental  health  parity  requirements 
added  by  the  Mental  Health  Parity  Act 
of  1996  to  the  Employee  Retirement 
Income  Security  Act  of  1974  and  the 
Public  Health  Service  Act.  The 
temporary  regulations  provide  guidance 
to  employers  and  group  health  plans 
relating  to  the  new  mental  health  parity 
requirements.  The  text  of  those 
temporary  regiUations  also  serves  as  the 
text  of  these  proposed  regulations. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
March  23, 1998. 

ADDRESSES:  Send  submissions  to: 
CC:DOMKX)RP:R  {REG-109704-97). 
room  5226.  Internal  Revenue  Service. 
POB  7604.  Ben  Franklin  Station. 
Washington,  DC  20044.  Submissions 
may  be  hand-delivered  between  the 
hours  of  8  a.m.  and  5  p.in.  to: 
CCJXDM:CORP:R  (REG-109704-97}. 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW. 
Washington,  DC. 

Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  dixectiy  to  the  IRS  Internet 
site  at:  http://www.irs.ustreas.gov/prod/ 
tax_reg8/comments.html 
FOR  FURTHER  VIFORMATION  CONTACT: 
Concerning  the  regulations,  Russ 
Weinheimer,  (202)  622-4695; 
concerning  submissions  or  to  request  a 


hearing,  Mike  Slaughter,  202-622-7180. 
These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
referenced  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  OEBce  of 
Management  and  Budget 

The  collection  of  information  is  in 
§  54.981 2-lT  (see  the  temporary 
regulations  published  elsewhere  in  this 
issue  of  the  Federal  Regirter).  The 
collection  of  information  is  required  if 
a  plan  wishes  to  avail  itself  of  an 
exemption  provided  under  the  statute. 
The  likely  respondents  are  business  or 
other  for-profit  institutions,  nonprofit 
institutions,  small  businesses  or 
organizations,  and  Taft-Hartley  trusts. 
Rmponses  to  this  collection  of 
information  are  required  in  order  to 
obtain  the  benefit  of  being  exempt  from 
the  mental  health  parity  requirement. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally 
tax  returns  and  tax  retiim  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  E)epartment  of  the 
Treasury.  Office  of  Information  and 
Regulatory  Afhirs.  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service.  Attn:  IRS  Reports 
Clearance  Officer,  T:FP,  Washington,  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  by 
February  20. 1998.  Comments  are 
specifically  requested  concerning: 

— Whether  the  proposed  collection  of 
information  is  necessary  for  the 
proper  performance  of  die  functions 
of  the  Internal  Revenue  Service, 
including  whether  the  information 
will  have  practical  utility; 

— ^The  accuracy  of  the  estimated  burden 
associated  with  the  proposed 
collection  of  information  (see  the 
preamble  to  the  temporary  regulations 
published  elsewhere  in  this  issue  of 
the  Fednal  Register); 


— How  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected; 

— ^How  to  minimize  the  burden  of 
compljring  with  the  proposed 
collection  of  information,  including 
the  application  of  automated 
collection  techniques  or  other  forms 
of  information  technology;  and 

— ^Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  piirchase  of  services  to  provide 
information. 

Background 

The  temporary  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register  add  §  54.9812-lT  to  the 
Miscellaneous  Excise  Tax  Regulations. 
These  regulations  are  being  published  as 
part  of  a  joint  rulemaking  with  the 
Department  of  Labor  and  the 
Department  of  Health  and  Human 
Services  (the  joint  rulemaking). 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  TTie 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analyaaa 

Pursuant  to  sections  603(a)  and  605(b) 
of  the  Regulatory  Flexibility  Act,  it  is 
hereby  certffied  that  the  collection  of 
information  referenced  in  this  notice  of 
proposed  rulemaking  (see  §  54.9812-lT 
of  the  temporary  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register)  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Employers 
with  50  or  fewer  employees  are  not 
subject  to  the  law.  Moreover,  even  for 
employers  that  are  subject  to  the  mental 
health  parity  requirements,  no 
collection  of  information  is  required 
imless  they  qualify  for  and  claim  the  1% 
increased  cost  exemption.  Even  for 
employers  subject  to  the  law  who  claim 
the  exemption,  the  estimated  time  for 
each  response  is  2  minutes.  Thus,  for 
example,  an  employer  with  100 
employees  in  its  group  health  plan  that 
claimed  the  1%  increased  cost 
exemption,  that  took  advantage  of  the 
three-month  transitional  period 
provided  in  the  temporary  r^ulations 
and  that  received  10  requests  to 
examine  the  assumptions  used  in 
claiming  the  exemption  would  incur  a 
total  one-time  burden  of  less  than  4 
hours.  At  an  estimated  cost  of  $11  per 
hour,  this  would  result  in  a  one-time 
cost  of  less  than  $44.  This  is  not  a 
significant  economic  impact 

This  r^ulation  is  not  subject  to  the  • 
Unfunded  Mandates  Reform  Act  of  1995 
because  the  regulation  is  an  interpretive 
regulation.  For  further  information  and 
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for  analyses  relating  to  the  ioint 
rulemaking,  see  the  preamble  to  the 
joint  rulemaking.  Pursuant  to  section 
7805(0  of  the  Internal  Revenue  Code, 
this  notice  of  proposed  rulemaking  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

r«^iiMmf  mbA  ■■qii— ta  in^a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  resulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  origiiiel  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Regi^er. 


DrafliBg  Infermatioa 

The  principal  author  of  theae 
proposed  regulations  is  Russ 
Weinheimer,  Office  of  the  Chief 
Counsel.  Employee  Benefits  and  Exempt 
Organizations.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development.  The  proposed  regulations, 
as  well  as  the  temporary  regulations, 
have  been  developed  in  coordination 
with  personnel  from  the  U.S. 
Department  of  Labor  and  U.S. 
Department  of  Health  and  Human 
Services. 

List  of  Sabfacti  in  26  CFR  Part  54 

Excise  taxes.  Health  insurance. 
Pensions.  Reporting  and  recordkeeping 
requirements. 

Propoaed  Amendmenta  to  the 
Ragulationa 

Accordingly.  26  CFR  part  54  is 
proposed  to  be  amended  as  followa: 


PART  54-PEN8ION  EXCISE  TAXES 

Paragraph  1.  The  authority  citation 
for  part  54  is  amended  by  adding  an 
entry  in  ntunerical  order  to  read  as 
follows: 

AethorltT:  26  U.S.C  7805  *  *  * 

Section  54.9812-1  is  also  iasued 
under  26  U.S.C.  9833.  *  *  * 

Par.  2.  Section  54.9812-1  is  added  to 
read  as  follows: 


f54J6i2-i    Pwltylnlhaippieallonaf 
oartiin  Itmita  to  mental  haaitli  baneflta. 

[The  text  of  this  propoaed  section  ia 
the  same  as  the  text  of  §  54.981 2-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Ragtetarl. 
Mlchad  P.  DoUb. 

Dtputy  CommiMskmer  oflatemal  Revenue. 
IFR  Doc  97-33263  Filed  12-10-97-.  8:45  ami 


Monday 
December  22,  1997 


Part  VI 


Department  of  Labor 

Office  of  Federal  Contract  Compliance 
Programs 


41  CFR  Parts  60-1  and  60-999 
Government  Contracf%rs;  Affirmative 
Action  Requirements,  Executive  Order 
11246;  Approval  of  Information  Collectipn 
Requirements  and  OMB  Control  Numbers; 
Final  Rule;  Correction 
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DEPARTMENT  OF  LABOR 

Office  of  Federal  Contract  Compliance 


41  CFR  Parte  60-1  and  60-999 

RMiai»-AA01 

Qovemment  Contradora,  Afflrmaliva 
Action  Requlrementa,  Executive  Order 
11246;  Approval  of  Information 
CoUectton  Requlremente  and  0MB 
Control  Number*:  Correction 

AOBICY:  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP).  Labor. 
ACTION:  Pinal  rule;  technical 
amendments. 

lUMMWWT  This  document  informs  the 
public  that  the  Office  of  Management 
and  Budget  (OMB)  has  approved,  under 
the  Paperwork  Reduction  Act  of  1995 
(PRA),  the  collection  of  information 
requirements  contained  in  the  OFCCP 
rule  published  on  August  19. 1997, 
which  revised  a  limited  number  of 
regulations  implementing  Executive 
Order  11246  (62  FR  44174).  OMB  has 
approved  of  these  revisions  under 
existing  PRA  control  numbers  and  this 
document  makes  a  ministerial,  technical 
amendment  to  the  OFCCP  table 
displaying  all  control  numbers  for 
collections  of  information  in  OFCCP 
rules.  Today's  publication  also  makes 
other  minor  typographical  and  technical 
corrections  to  the  regulations 
implementing  Executive  Order  11240. 
EFFECnVf  DATC:  This  document  is 
effective  December  22. 1997. 
Information  collection  requirements 
contained  in  the  final  rule  published  at 
62  FR  44174  are  efiective  December  22. 
1997.  ^ 

FOR  nmTMDI  MFOMIATION  OOlinCT: 
James  I.  Melvin.  Director,  Division  of 
Policy,  Planning,  and  Program 
Development.  Office  of  Fedaial  Contract 
Compliance  Programs,  Room  N-3424. 
200  Constitution  Avenue.  N.W.. 
Washington,  DC.  20210.  Telephone: 
(202)  219-9430  (voice),  1-600-326- 
2S77  (TIH)).  Copies  of  this  document  in 
alternate  formats  may  be  obtained  by 
calling  OFCCP  at  (202)  219-0368  (voice) 
or  1-600-326-2577  (TDD).  The  alternate 
formats  available  are  large  print, 
electronic  file  on  computer  disk  and 
audio-tape.  This  document  also  is 
available  on  the  Internet  at  http:// 
w¥rw.dol.gov/dol/asa. 

tUPPtXMDTTAIIY  MPOMMTION: 

Paperwork  ReductioB  Act  Approval 

On  August  19. 1997.  OFCCP 
published  a  final  rule  revising  its 
regulations  implementing  Executive 


Order  11246.  as  amended,  which 
prohibits  all  nonexempt  Government 
contractors  and  subcontractors,  and 
federally  assisted  construction 
contractors  and  subcontractors,  from 
^itfrrttntnaring  in  employment  The 
Executive  Order  also  requires  these 
contractors  to  take  affirmative  action  to 
ensure  that  employees  and  applicants 
are  treated  without  regard  to  race,  color, 
reli^on,  sex.  and  national  origin. 

OFCCP  reviewed  the  collection  of 
information  aspects  of  the  r\ile  In 
accordance  with  the  PRA  and  OMB 
implementing  regulations  published  at  5 
CFR  part  1320  (62  FR  44187-88). 
OFCCP  believes  that  the  rule  will  not 
result  in  an  increase  in  paperwork 
burdens  from  what  was  previously 
required  by  the  OFCCP  regulations,  hi 
accordance  wiUi  the  PRA.  OFCCP 
submitted  to  OMB  the  information 
collection  requirements  contained  in  the 
rule.  On  October  16. 1997.  OMB 
approved  the  information  collection 
requirements  in  the  rule  as  revisions  to 
existing  PRA  control  numbers  1215- 
0072  (Supply  and  Service)  and  1215- 
0163  (Construction). 

In  accordance  with  OMB 
recommendations.  5  CFR  1320.3(fX3). 
OFCCP  publishes  a  single  table  in  41 
CFR  part  60-999  that  lists  the  OMB- 
■ssigned  control  ntimbers  for 
information  collection  reqiiirements 
contained  in  OFCCP  rules.  This 
document  makes  a  ministerial,  technical 
amendment  to  the  table  published  at  41 
CFR  60-999.2.  The  table  is  updated  to 
reflect  the  deletion  of  41  CFR  part  60- 
60  from  the  regulations. 

CorractioBS  to  Fart  60-1 

This  doomient  makes  a  technical 
correction  to  41  CFR  60-1.7(aXl) 
regarding  the  deadline  for  filing 
Standard  Form  100  ("EEO-1").  which  is 
publUhed  )ointiy  by  OFCCP  and  the 
Equal  Employment  Opportunity 
Conunission  (EEOC).  Certain  Isirgn 
contractors  are  required  to  file  an  EEO- 
1  annually.  Currentiy.  §60-1.7(aKl) 
states  that  the  EEO-1  filing  deadline  is 
on  or  before  March  31  of  each  year,  hi 
1991.  however,  the  EEO-1  filing 
deadline  was  changed  to  September  30 
of  each  year.  EEOC  amended  its 
regulations  to  change  the  EEO-1  filing 
deadline  to  September  30.  29  CFR 
1602.7;  56  FR  35753.  35754-55  Quly  26. 
1991).  The  instructional  materials 
accompanying  the  forms,  which  have 
been  approved  by  OMB  under  the  PRA 
(control  number  3046-0007).  state  that 
the  filing  deadline  is  September  30. 
Accordingly,  a  ministerial  correction  is 
made  to  §  60-1. 7(a)(1)  to  reflect  the 
September  30  EEO-1  annual  filing 
deadline. 


This  document  also makesa 
ministerial  correction  to  41  CFR  60- 
1.12(d)  to  reflect  the  appropriate 
efEactive  date  for  the  record  retention 
reqiiirements  in  §60-1.12  that  were 
issued  on  August  19. 1997.  at  62  FR      * 
44189.  Section  60-1. 12(d)  listed 
September  18. 1097.  as  the  effective  date 
of  the  §60-1.12  record  retention  rules. 
September  18. 1997.  was  the  general 
eflective  date  for  the  rules  issued  by 
OFCCP  on  August  19. 1997.  However,  as 
OFCCP  stated  in  the  preamble  to  those 
rules  at  62  FR  44187.  the  new  §  60-1.12 
record  retention  provisions  were  not  to 
be  effective  until  approved  by  OMB 
under  the  PRA  and  until  OFCCP 
displayed  valid  OMB  control  numbers. 
Consequentiy.  because  today's 
document  announces  the  OMB  approval 
of  the  record  retention  provisions  under 
the  PRA  and  displays  the  valid  control 
numbecs,  §00-1. 12(d)  is  corrected  to 
state  that  today's  date  is  the  e£fective 
dateof§60-1.12. 

Today's  publication  also  replaces  the 
word  "Director"  throughout  Part  60-1 
with  the  words  "Deputy  Assistant 
Secretary"  to  reflect  the  current  title  of 
the  bead  of  OFCCP.  The  Part  60-1  final 
rule  substituted  the  tide  of  "Deputy 
Assistant  Secretary"  for  the  titie 
"Director"  In  the  definition  section  of 
the  nde  and  in  the  regulatory  sections 
amended  on  August  19. 1997.  Today's 
document  makes  this  non-substantive 
nomenclatvire  change  uniform 
throughout  Part  60-1. 

In  addition,  today's  publication  makes 
a  number  of  other  minor,  typographical 
corrections  to  41  CFR  60-1.3. 1.12. 1.26. 
and  1.42.  These  changes  correct 
spelling,  capitalization  and  punctuation 
errors. 

Ragoiaiory  Analysaa  aod  Procednrae 

Administrative  Procedure  Act  (APA) 

This  final  rule  makes  minor  technical 
mnA  correcting  amendments  to  41  CFR 
parts  60-1  and  60-999.  Because  the 
amendments  in  this  document  are 
ministerial  and  non-substantive,  the 
APA  requirements  that  rule  changes  be 
published  in  proposed  form  and  have  a 
delayed  effective  date  are  unnecessary 
and  would  serve  no  useful  purpose. 
Therefore,  in  accordance  with  the  APA, 
5  U.S.C  553  (b)(3)(B)  and  (d)(3).  good 
cause  exists  to  waive  notice  of  proposed 
rulemaking  and  the  delayed  effective 
date. 

£xecutive  Order  12866 

This  ftnal  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  and  therefore  a 
regulatory  impact  analysis  is  not 
required. 
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Regulatory  Flexibility  Act  (RFA) 
This  final  rule  will  not  change 
existing  obligations  for  Federal 
contractors.  Consequentiy,  under  the 
RFA.  as  amended.  5  U.S.C.  605(b).  it  is 
certified  that  this  rule  vdll  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act 

This  final  rule  does  not  include  any 
Federal  mandate  that  may  result  in  the 
expenditiu«  by  state,  local  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year. 

LiatofSubfects 

41  CFR  Part  60-1 

Administrative  practice  and 
procedure.  Civil  rights.  Employment, 
Equal  employment  opportunity. 
Government  contracts.  Government 
prociirement,  Investigations,  Reporting 
and  recordleeeplng  requirements. 

41  CFR  Part  60-999 

Reporting  and  recordkeeping 
requirements.  Paperwork  I^uction 
Act.  OMB  control  numbers. 

Signed  at  Washington,  D.C.  tills  15th  day 
of  December  1997. 

Bernard  E.  Andenon, 

Assistant  Secretary  for  Employment 
Standards. 

SUrisjJ.Wiklier. 

Deputy  Assistant  Secretary  for  Federal 
Contract  Compliance. 

For  the  reasons  stated  above.  41  CFR 
parts  60-1  and  60-999  are  revised  to 
read  as  follows: 

PART  66-1— OBUGATIONS  OF 
CONTRACTORS  AND 
SUBCONTRACTORS 

1.  The  authority  citation  for  part  60- 
1  continues  to  read  as  follows: 

Aethority:  Sec.  201,  E.0. 11246  (30  FR 
12319).  as  amended  by  E.0. 11375  (32  14303) 
and  E.O.  K086  (43  FR  46501). 


2.  In  part  60-1  remove  the  word 
"Director"  and  add.  in  its  place,  the 
words  "Deputy  Assistant  Secretary"  in 
the  following  sections: 

(a)  Section  60-1.2  (in  two  places); 

(b)  Section  60-1.4(d); 

(c)  Section  60-1.5  (b)(1)  (in  two 
places),  (b)(2).  (c).  and  (d); 

(d)  Section  60-1.7  (a)(2)  (in  two 
places),  (a)(3)  (in  two  places),  (a)(4). 
(b)(1).  and  (b)(2)  (in  two  places); 

(e)  Section  60-1.9.  (a),  (b).  (c).  and  (d) 
(in  two  places); 

(f)  Section  6O-1.10;  . 

(g)  Section  60-1.21; 
(h)  Section  60-1. 23(b); 

(i)  Section  60-1.24  (c)(3),  (c)(4),  (c)(5). 
(d)  heading,  (d)(1),  and  (d)(2); 

(j)  Section  60-1.25  heading,  and  in 
the  text  (in  four  places); 

(k)  Section  60-1.28; 

(1)  Section  60-1.29(a)  (in  three 
places),  and  (b)  (in  two  places); 

(m)  Section  60-1. 40(c); 

(n)  Section  60-l.4l(b);  and 

(o)  Section  60-1.46  heading,  and  in 
the  text  (in  two  places). 

§60-1.3    [Amended] 

3.  In  §  60-1.3.  under  the  definition  of 
the  term  "Minority  group",  the  word 
"perspective"  is  revised  to  read 
"prospective";  under  the  definition  of 
"Subcontract",  in  paragraph  (2).  the 
second  "of  is  revised  to  read  "or";  and 
imder  the  definition  of  "Subcontractor", 
the  work  "Firsttier"  is  revised  to  read 
"first-tier". 

§60-1.7    [Amanded] 

4.  hi  §60-1.7(a)(l).  the  date  "tiie  31st 
day  of  March"  is  revised  to  read 
"September  30". 

§60-1.12    [Amended] 

5.  In  §60-1.12,  in  paragraph  (a),  in 
the  fifth  sentence,  the  word  "compliant" 
is  revised  to  read  "complaint";  and  in 
paragraph  (d).  the  date  "September  18. 
1997"  is  revised  to  read  "December  22. 
1997". 


§60-1.26    [Amandacq 

6.  fa  §60-1.26(aMl)(vii).  (c)(1)  and 
(c)(3).  all  references  to  "Chapter"  are 
revised  to  read  "chapter". 

§60-1.42    [Amended] 

7.  fa  §  60-1.42(a).  remove  the  comma 
after  the  zip  code  "20507"  and  add.  in 
its  place,  a  double-spaced  blank  line 
before  the  remaining  text  of  the 
paragraph. 

PART  60-999-OMB  COffTROL 
NUMBERS  FOR  OFCCP  INFORMATION 
COLLECTION  REQUIREMENTS 

8.  The  authority  citation  for  41  CFR 
part  60-999  continues  to  read  as 
foUoMTs: 

Autkoftty:  44  U.S.C.  Ch.  35. 

9.  The  table  fa  §  60-999.2  is  revised 
to  tead  as  follows: 

§60-002.2    Maplay. 


41  CFR  Part  where 
the  intormation  coUec- 
tion  requvament  is  lo- 
cated 


Part  60-1 

Part  60-2 

Part  60-3 

Part  60-4 

Part  60-20 

Part  60-30 

Part  60-40 

Part  60-50 

Part  60-250 

Part  60-741  , 


Currant  OMB  control 
Na 


1215-0072.  1215- 

0131.  121fr-0163. 
1215-0072. 
3046-0017. 
1215-0163. 
1215-0072.  1215- 

0163. 
1215-0072. 1215- 

0163. 
1215-0072.  1215- 

0163. 
1215-0072.  1215- 

0163. 
1215-0072. 1215- 

0131.  1215-0163. 
1215-0072.  1215- 

0131.  1215-0163. 
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REMINDERS 

The  items  in  this  list 
•dMorMly  oompMd  as 
10  Fsdsral  nsgllsr 
Indinion  or  smlMion 
MaMhaa  no  Isgal 


«iM 


RULES  QOINQ  INTO 
EFFECT  DECEMBER  22. 
1M7 

AGRICULTURE 

DEPARTMENT 

FMtoral  Crop  Ifwurance 

Corporatton 

Crop  inauranoe  rsguMkNiK 

P«as:puMahad  11-2&47 
DEFENSE  DEPARTMENT 
Navy  Oapartmant 
Acquisition  regulations: 

ShipbuHdng  capflbiMy 


publahed  12-22-97 

ENVIRONMENTAL 
PROTECTION  AOENCY 

Air  poUution  controi;  new 
motor  vehicles  and  engines: 
Heavy-duty  enginaa. 
highway  operated; 
amiwions  control: 
published  10-21-07 
Air  prograitis: 
Ambient  air  quality 
surveillano^~ 
Lead  ambient  air  quality 
monWortng;  shift  o* 
tocua  trom  mobtie 
aouioaa  to  sMionary 
poinl  souroaa:  pubtahad 
11-6^7 
Air  programs:  approval  and 
promulgation:  Stale  plans 
lor  designated  tadWies  and 
poNutants: 
New  Maxioo  el  al.: 
pubHahed  i0-2l-«7 
Airquallly  implementation 
plans;  approval  and 
promulgallon:  various 


publahed  10-23- 


07 


Virginia:  puMahed  10-21-07 
Airquaily  implemenlalion 
plana;  VAVapproval  and 
piomulBllon;  vailoua 
SMaa;  air  quaMy  plarwing 
purpoaaa;  JMlgnalon  ol 


Kamuoky  el  aL;  published 
10-23-07 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 


Animal  druga.  leads,  and 
raMad  produda: 
New  drug 


Semduramidn  and 
roxarsone:  published 
12-23-97 

MTERIOR  DEPARTMENT 
Land  Management  Buiaau 
Land  reeource  managemeni: 


tor  school  purpoaea; 
CFR  part  removed: 
published  11-21-97 

INTERIOR  DEPARTMENT 


EndwH)«rad  and  threatened 


Suisun  thistle,  etc.: 
publtshed  11-20-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Redamallon 
artd  Entoroement  Oflloe 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

tutifwiaainnri 

Alabama:  published  12-22- 
97 
UBRARY  OF  CONGRESS 
Copyright  omoa.  Ubrary  el 


CopyrigN  office  and 

procadurea: 

Copyright  daima;  group 

registration  of  aafWa: 

pubiahed  12-22-07 

MERIT  SYSTBIS 
PROTECTION  BOARD 

Practice  and  procedura: 
UnNormed  Services 
Employment  arxl 
naamptoyment  Righta  Act; 


involving  noncompliance 
of  employers  or  Office 
ol  Persorwiel 
Management;  pubiahad 
12-22-07 

ARTS  AND  HUMANTTIES. 
NATIONAL  FOUNDATION 

National  Foundation  on  the 
Ana  and  Via  HumanMaa 

Nondiacrimination  m  Fedarily 
assisted  programa:  technical 
wnendment;  pubiahed  12- 
22-07 

TRANSPORTATION 

D9ARTMB«r 


AdmMatratton 
Airworthiness  diredivea: 

da  llavMand:  published  11- 
10^7 

Boeing;  pubiahed  11-17-07 

TRANSPORTATION  .< 

DEPARTMENT 


Hazardous  matartala 
Iranaportallon— 


raquiramant:  pubiahad 
12-22-07 

COMMENTS  DUE  NEXT 
¥VEEK 

AGRICULTURE 
DEPARTMENT 
Agrioultural  Marttating 


Walnuts  grown  in  CaMomia: 
comments  due  by  12-2M7: 
published  1(K3a«7 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  kteuranoa 

Corporation 

Crop  inaurance  regulationa: 
Fraah  mwlcat  tomaloaa.  ato.; 
comments  due  by  12-20- 
97:  published  12-2-97 

COMMERCE  DEPARTMENT 

Export  Atliiiinlalialion 


Export  licensing: 
Cornmerce  control 
Sjwciaiy  designed; 
aaMKn:  oommenia 
due  by  12-29-97; 
pubiahed  10-29-97 

COMMERCE  DEPARTMENT 

National  Ooeanto  and 

ABnpapnen 

Fiahery  conaervation  and 


CMlibewi.  GuNandSo(4h 
Alanbc  fisheriee— 
GuM  ol  Mexico  reef  fiah: 
comments  due  by  12- 
204)7:  published  12-10- 
97 
Cvrtoboan.  QuH.  and  Soi4h 


Programa 

Hazardous  maleriala: 


Snapper  grouper  lahery; 
oommenta  due  by  12- 
20-07:  pubiahed  1(K30- 
07 
Magmann  Ad  proviaiona: 
oommento  due  by  12-20- 
97:  pubiahed  12-10^ 
ENVIRONMDfTAL 
PROTECTION  AGENCY 
PaaMcidaa:  tolerancaa  in  tood, 
animal  toada.  and  raw 
aghcutural  commodities: 

4-(2.2-dMuoro-1,3- 
beniodtoKOl-4-yO-1H- 
pyifOla4^<art)onitrile: 
oommanto  due  by  12-29- 
07:  pubiahed  10-20-07 

Avermecttn;  comments  due 
by  12-29-97;  pubished 
10-29-97 

LMnbda-cyhalothrin; 
comments  due  by  12-20- 
07:  pubiahed  10-20-07 


Tebuoonazoto:  commenia 
due  by  12-20-07; 
published  10-20-07 
FEDERAL 


Radto  stations:  table  o( 


Arizona;  conynents  due  by 

12-20-07;  pubished  11- 

1S«7 
MMaalppi;  commenia  due 

by  12-20-07:  pubiahed 

11-10-07 

North  Caroina  at  aL; 
comments  due  by  12-20- 
97:  pubished  11-19-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
HaaMi  Care  Rnancing 
Adnilnlalratlon 
Medicare: 
Physician  fee  acheduto 
(1998  CY);  payment 
policies  and  relative  vahia 
unit  ac^ustments  and 
clinical  psychologist  fee 
schedule:  establishment; 
comments  due  by  12-30- 
97:  published  10-31-97 
Phy^dan  fee  schedule 
(1996  CY):  payment 
poidea  and  relative  value 
unit  adjustments 
Practice  expense  relative 
value  units  adjustmenta; 
implementation  delay: 
comments  due  by  12- 
3047:  published  10-31- 
07 
INTERIOR  DEPARTMBIT 
FMi  and  WHdMa  Sarvtoa 
Endwigarad  and  threatened 


Findkigson  petitions,  etc.— 
Northern  goshSM^q 
comments  due  by  12- 
2047;  pubiahed  0-20- 
07 
PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits.  Federal 
employeea: 

Diaanroiment;  commenta 
due  by  12-20-07; 
pubiahad  11-28-07 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securitiea: 
Small  entiliea:  penalty- 
reduction  policy  statement; 
comments  due  by  12-31- 
07:  pubished  4-4-07 
STATE  D9ARTMENT 
Corauiar  services:  fee 
schedule: 

Adfuslments:  comments  due 
by  12-31-97:  pubHahed 
12-1-97 
TRANSPORTATION 
DEPARTMENT 
Coaat  Guard 
Porta  and  waterways  saiety: 
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MlBiiasippi  River.  LA; 
regulaied  navigation  area; 
comments  due  by  12-29- 
97:  pubished  10-30-07 

TRANSPORTATION 
DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  12-29-97; 
pubiahad  11-28-07 

TRANSPORTATION 
DEPARTMENT 

Fadaral  Aviation 


Air  cantor  certification  and 
operations: 

Air  tour  operators;  Hawaii; 
comments  due  by  12-29- 
97;  published  10-30-97 
Air  traffic  operating  and  flight 
mles,  eto.: 

Grand  Canyon  l^ational 
Paiy.  CO;  special  flight 
mles  in  vidnity  (SPAR 
No.  50-2>— 
Noise  timitatiorw; 
comments  due  by  12- 
30-97:  pubished  10-31- 
97 

Ainmrthiness  directives: 
Airtxjs;  comments  due  by 
12-29-97;  published  11- 
28-97 

AiftMs  Industrie:  comments 

due  by  12-31-97; 

published  12-1-97 
Boeing:  comments  due  by 

12-29-97:  published  10- 

2847 

Domier  comments  due  by 
12-2947;  published  11- 
2S07 

Empreaa  Brasiieira  de 
Aeronautica  S.A.; 
comments  due  by  12-29- 
97:  published  11-28-97 

Extra  Fhjgzeugbau  GmbH; 

comments  due  by  12-29- 

97:  published  10-23-97 
Foidcer;  comments  due  by 

12-2»«7;  pubiahed  11- 

2S47 


General  Electric  Co.; 
comments  due  by  12-30- 
97;  published  10-31-97 
Ainworthiness  standards: 
Special  conditiona— 
Laarjet  Ina  model  55 
airplane:  comments  due 
by  12-2947:  published 
11-12-07 
Claaa  E  airspace:  commenta 
due  by  12-2947;  pubiahad 
11-2047 

TRANSPORTATION 
OEPARTMBIT 
Raaaarch  and  Special 


PipeUne  safety: 
teak  detection  industry 
standard;  incorporation  by 
referefK*;  comments  due 
by  12-29-97:  published 
10-2947 

TREASURY  DEPARTMENT 
Customs  Sarvioa 

Export  control: 
Used  motor  vehicles: 
exportation  requirements; 
comments  due  by  12-29- 
97:  published  10-2847 

LIST  OF  PUBLIC  LAWS 

This  completes  the  listing  of 
Public  Laws  enacted  during 
the  1st  session  of  the  105th 
Congress.  It  may  be  used  in 
conjunction  ¥*ith  "PLUS" 
(Public  Laws  Update  Service) 
on  202-523-6641.  This  list  is 
also  available  online  at  http7/ 
www.nara.gov/nara/fedre^ 
fedreg.html. 

The  text  of  laws  Is  not 
published  in  the  Federal 
Ragiatar  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-2470).  The 


text  win  also  be  made 
available  on  the  Internet  from 
QPO  Access  at  http:// 
www.access.gpo.gov/8u_docs/. 
Son>e  laws  may  not  yet  be 
available. 

The  list  «Mn  resume  when  bills 
are  enacted  into  Pubic  Law 
during  the  2d  aession  of  the 
lOSth  Congress,  which 
convenes  on  January  27, 
1996.  A  cumulative  list  of 
Pubic  Laws  wUI  be  pubished 
in  the  Fadaral  RagMar  on 
December  31,  1007. 

H.R.  1668ff>.L  106-146 

Atlantic  Striped  Bass 
Conservation  Act  Anoendntents 
of  1997  (Dec.  16.  1997;  111 
Stat  2672) 

H.R.  226S/P.L  105-147 
No  Etectronic  Theft  (NET)  Act 
(Dec.  16,  1997:  111  StaL 
2678) 

H.a  247WP.L.  106-148 

To  amend  title  49,  United 
States  Code,  to  require  the 
National  Transportation  Safety 
Board  and  individual  foreign 
air  carriers  to  address  the 
needs  of  families  of 
passengers  involved  in  aircraft 
accidents  involving  foreign  air 
carriers.  (Dec.  16,  1997;  111 
Stat.  2681) 

H.R.  902SIP.L.  105-140 
To  amend  the  Federal  chatter 
for  Group  Hospitalization  and 
Medical  Sen^ices.  Inc.,  and  for 
other  purposes.  (Dec.  16, 
1997;  1 1 1  Stat.  2684) 

KR.  3094/P.L  106-150 

To  amend  section  13031  of 
the  Consolidated  Omnibus 
Budget  Recondliation  Act  of 
1985,  relating  to  customs  user 
fees,  to  allow  the  use  of  such 
fees  to  provide  for  customs 
inspectionai  personnel  in 
connection  with  the  arrival  of 
passengers  in  Florida,  and  for 


other  purposes.  (Oea  16, 
1997;  111  StaL  2685) 


HJ.  Raa.  9SIP.L  105-151 

Granfing  the  consent  and 
approval  of  Congress  for  the 
State  of  Maryland,  the 
Commonwealth  of  Virginia, 
and  the  District  of  Columbia  to 
amend  the  Washington 
Metropolitan  Area  Trwiait 
Regutatton  Compact  (Oac.  IS, 
1097:  111  Stat  2686) 

HJt  ZTMIPJL.  106-152 

Army  Resen«-Nalional  Guwd 
Equity  Reimbursement  Act 
(Dec.  17,  1907:  111  StaL 
2688) 

KR.  2977/P.L  105-153 

Federal  Advisory  Committee 
Act  Amendments  of  1997 
(Oea  17,  1997:  ill  StaL 
2689) 

Last  List  DecaadMT  17,  iat7 


Public  Laws  Electronic 
Notification  Sarvica 
(PENS) 


Note:  In  order  to  provide 
better  and  faster  service, 
PENS  will  begin  using  a  rtaw 
mailing-list  management 
software.  Effective  January  5, 
1997,  if  you  wish  to  continue 
or  begin  receiving  notification 
of  newly  enacted  Public  Laws, 
you  will  need  to  resubscribe 
or  sut>scribe  to  PENS  by 
sending  E-mail  to 
LISTPROC9ETC.FE0.GOV 
with  the  message: 

SUBSCRIBE  PUBLAWS-L 
FIRSTNAME  LASTNAME 

The  text  of  laws  is  not 
available  through  this  sennoa 
and  we  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKUST 


Tttit  ehrtdtal.  prepwwl  by  the  CHice  ol  me  Fedw*  Regtalw.  !• 
pubiihed  weaWy.  It  Is  arranged  in  the  ofdv  ol  CFR  Mea.  slodt 
nuinbefS.  prtoes.  and  revision  (Mas. 

An  aalsrish  (*)  precedes  sacti  enlry  ttwi  has  been  issued  sinca  laal 
week  «vl  wNch  is  now  avaHabts  tor  sals  at  ttw  Qovemmem  PfMino 

OMce. 

A  **•"  precadee  each  entry  thai  Is  new  evaNable  orvNne  through 
«w  Qovemment  PrMIng  Offtae's  GPO  >4ocess  aenrloe  at  hllp:// 
kgoWnanMr.  For  miormallen  about  GPOt 


A  cheoMat  of  current  CFR  volumes  comprtsing  a  conylela  CFR  sal. 

also  i«)pev8  in  the  lalesi  issue  ol  the  LSA  (Uat  ol  CFR  Sediona 

Allectod),  which  is  revissd  monlMy. 

The  ennuel  rale  tor  subscdpion  to  sa  revissd  vokjmes  is  Sest  .00 

dumsellr.  S237.75  addWonat  tor  torsign  mailng. 

Mril  ciders  to  the  Superimsndsni  o(  Documents.  Attn:  New  Orders, 

P.O.  Box  371964.  PIttaburgh.  PA  1S2SO-7964.  Al  ordsrs  nnust  be 

accompanied  by  remiOwKa  (chedi.  money  order.  GPO  OaposN 

Aooount.  VISA.  Mastar  Card,  or  Discover).  Chsrgs  owjsrs  may  b» 

tslsohoned  to  the  QPO  Order  Desk,  ktonday  through  Friday,  at  (MS) 

Sia-1tOO  trom  8:00  am.  to  4:00  p.m.  saslem  time,  or  FAX  your 

charge  orders  to  CMS)  S12-22S0. 

TMa  MockNyMbv  Prtos 

•1,  S  (t  ■eisrvsd) (869-032-00001-8) iSM 

M  (1996  Compitalion 
and  tats  100  and 
101) (86»-033-00002-A) mOO 

•4 mw-oan-mnyti 7i>o 

SParlK 

•I-8W  

•700-1199 

•1200-End,  6  (6 
Reserved) 


(8«9-032-00004-2) MJDD 

.  (869-033-0000^1) 26il0 


Fab.  1. 1997 

'Jan.  1.1997 
Jon.  1.1997 

Jan.  1.1997 
Jan.  I.  1997 


.  (869-O32-00006-9) 33J0O        Jan.  I.  1997 


7 
•0-26 

•87-62 

•63-209 

•810-299  ... 
•300-399  ... 

teo-tfn ... 

•700-699... 
•900-999  ... 
•1000-1199 
•120O-I499 
•ISOO-1899 
•1900-1939 
•I94(KI949 
•I9S0-I999 
•20Q04nd 


(86^4)32-00007-7) 26A>  Jan.  1.  1997 

(86M>32-00006-6) MM  Jan.  I.  1997 

(86^4)32-00009^) 22i»  Jan.  1.  1997 

.  (869-032-00010-7) UXO  Jan.  I.  1997 

(869^032-00011-6) 22il0  Jan.  1.  1997 

.  (86M)32-00012-3) 28iB  Jan.  I.  1997 

.  (86^4)3»4)00I3-I) IIJDO  Jan.  1.1997 

.  (869-032-00014-0) MUO  Jan.  1.  1997 

.  (8694)32-00016-8) 46A)  Jan.  1.  1997 

.  (869-032-00016^ 33i»  Jan.  1.  1997 

.  (869-032-00017-4) S3A)  Jan.  1.  1997 

.  (869-0324)0018-2) \9JBD  Jan.  1.  1997 

.  (869-032-00019-1) 40iB  Jan.  I.  1997 

.  (869-032-00020-4) 40X0  Jan.  1.  1997 

.  (8694)3^4>002l-2) 20JJ0  Jan.  1.  1997 

.(869^4)324)0022-1)......  3DJ10  Jan.  1.  1997 « 


01 

•1-199  .... 
•800-End 


101 

«H0  

•61-199  ... 
•80IM99. 
•600-End. 

•11  

itPmtK 

•1-199  . ... 

•200-219 

•220-299  . 

•300-499 

•600-699 

•600-End 

•IS 


(8694)32-00023-9). 
(869-0324)0024-7). 

.  (8694)324X]02S-S) . 
.  (8694)324)0026nS) 
.  (869^)32-00027-1) 
.(869-032-00028-0) 

.(8694)32-00029-8) 


39110 
33il0 

39j00 
HM 
XJBO 
42JD 


Jot.  1.  1997 
Jan.  1.1997 

Jan.  1.1997 
Jan.  I.  1997 
Jan.  1. 1997 
Jan.  1. 1997 


2a0O       Jan.  1. 1997 


.  (869^4)324)003fr-l) 1640 

.  (8694)324)0031-0) 2010 

.  (8694)324>0032-8) 34i» 

.  (8694)32-00033-6) 27i» 

.  (869-0324)0034-4) UJBO 

.  (8694)324»035-2) 40A) 

.(869^)32-00036-1) 2100 


Jan.  1.1997 
Jan.  1. 1997 
Jan.  1.  1997 
Jan.  1,  1997 
Jon.  I.  1997 
Jan.  1. 1997 

Jan.  1.1997 


141 

•1-69  

•60-139  .... 
•140-199  .. 
•200-1199 
•1200-End 


(8694)324)0037-9) 

.  (8694)32-00038-7) 38il0 

.  (8694)32410039-6) 16.00 

.  (869'4)324)004&^  —  XJOO 

.(8694)32410041-7) 21  A) 


(869^O324)004»^) 21ilO 

(86^4)324)0043^ 32J10 

(8694)32410044-1) 22JBD 


(8694)32-000454>) 
(8694)32-00046-8) 


3400 

21A) 
32il0 


(8694)32-00048^ 
(8694)3M10049-2) 
(a694)324»06O^ 


(869^)32^0061-4) 46A) 

(8694)32410052-2) 14A1 


(869402-00063-1) 
(8694)32-0006*^ 
(869-032-00056-7) 


33j00 
30ilO 
16il0 

26jn 


21 

•1-99  .... 

•100-169 

•170-199 

•200-299. 

•300-499. 

•600-699. 

•600-799. 

•80O-1299 

•1300-End 


•1-299 
•30D-End 


(8694)324n)66-6)  .. 
(8694)32410067-3)  „ 

(869^4)32-0005»-l)  —  42A) 

(86^4)3»100594» 21A) 

(86»41324»060-3) 27  A) 

(869402410061-1) TUO 

(8694)324)0062-0) 9A) 

(869^4)32410063-8) 50X0 

(869^)32-00064-6) 28.00 

(86940^4)0066-4) 9Sn 

(8694)32410066-2) 3lil0 

(8694O2410067-1) 13il0 

,  (8694)32-00068-9) 42il0 

(869402-00069-7) 31i)0 

.(8694O2-0007&-I) 26A) 


24  Pans: 

•0-199 

•20IM99. 

•60(^699. 

•700-1699 

•1700-Ehd 


,(8694)32410071-9) 32il0 

,(8694)32-00072-7) 29.00 

.  (869-032410073-5) 18A) 

.  (869^0^410074-3) 42i)0 

.(8694O2-00075-1) ^tM 

.(869^)32-00076-0) 42.00 


•«f1.0-1-1i0 

ti\M\-\.\» 

•tSl. 170-1 JOO  .... 
•ff  IJ01-I.400  ... 
•fi  1^1-1^40  ... 
•ff  1.441-1.500  ... 
•fllJOI-1.640  ... 
•If  1^1-1  Jfio... 
•fl  1  J51-I.907  ... 
•§1)908-1.1000  . 
•§$1.1001-1.1400 
•§§1.1401-End.... 

•2-29 

30-39  

•4IM9  

•30IM99 

SUKt'QTT •••«■ 

•600-End 


,  (8«»4O»)0077-8) 21  in 

.  (8694O2-00078-6) 44J10 

.  (8694)32410079^ 31.00 

.  (869402-0000(^-6) 22X0 

.  (8694024)0081-6) 39.00 

.(8694024)0082-4)  22X0 

(869^02-00083-2) 28X0 

.  (8«9'4O»10084-1) 33X0 

(869402410085-9) 34.00 

.  (86^402410086-7) 34X0 

.  (869-03»)0087-5) 35X0 

.  (8694O2-00088-3) 45.00 

.  (8694O2-00009-1) 36X0 

.  (8694O2-0009O-5) 25X0 

.  (86MO2410091-3) 17X0 

.  (86MO24)0092-l) 18.00 

.  (869402-0009341) 33X0 

.  (8694O2-00094-6) 6X0 

.  (869-032410095-3) 9i0 


Jan.  1, 1997 
Jan.  1,  1997 
Jan.  1.1997 
Jan.  1.  1997 
Jaa  1. 1997 

Jan.  1. 1997 
Jaa  1. 1997 
Jan.  1. 1997 

Jan.  1. 1997 
Jan.  1,1997 

Apr.  I,  1997 
Apr.  1. 1997 
Apr.  1, 1997 

/yv.  1,  1997 
Apr.  1.  1997 

Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 

/^v.  1,  1997 
Apr.  1,  1997 
Hfl.  1,  1997 

Apr.  1. 1997 
Apr.  1. 1997 
Apr.  I.  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1. 1997 
Apr.  I.  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1. 1997 

Apr.  1, 1997 

Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.1.  1997 
Apr.  1.  1997 

Apr.  1.  1997 

Apr.  I.  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
4Apr.  1,  1990 
Apr.  1,  1997 


ST 

•1-199 


(869402-00096-4) 48X0   Apr.  1,  1997 
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Stock  Number 

•200-End (8694024)0097-2) .... 

M  Parts: 

•1-42 (869-032-00098-1) 36.00 

(8694O2410099-9)  30X0 


•43-end 


M  Parts: 

•0-99 (8694O2-00100-5) 27X0 

•100-499 (8694O241010M) 12.00 

•50l><99 (8694024X1102-2) 41X0 

••900-1899 (8694O2-00103-1) 21X0 

•1900-1910  (§§1900  to 

1910.999) (869402-00104^9) 43X0 

•1910  (§§1910.1000  to 

•«» (8694024)0105-7) 29X0 

•191 1-1925 (8694O24X1106-5) 19X0 

•'926 (869-0324X1107-3) 31X0 

•1927-End (8694O2-00108-1) 40X0 

M  Parte: 
•1-199  

•TOO^kJ 


(86WO241010^4)) 33X0 

.....  (869-0324101 10-3) 28X0 

....  (8694)32-001 1 1-1) 32X0 


...  (869402-001 12-0) 20X0 

...  (8694)324101 13-8) 42X0 


31 

•0-199  .. 
•20IKnd 

32  Parte: 

1-39.  Vol.  I „. :„ ,54X) 

'-39.  Vol.  N „ ,955 

1-39.  Vol.  Ill „ iBjjo 

•'-'90  (86W024X)114-6) 42X0 

•'9'-399 (86^4024X11 15-4) 51X0 

•400-629 (8694)324X11 16-2) 33X0 

•630-699 (8694)324101 1 7-1) 22X0 

•700-799 (8694)324X)1 18^ 28X0 

•MO-End (86940^4101  \9-T) 27X0 

33Parta: 
•1-124  .. 
•125-199 

•200-End (8694O2-00122-7) 

34  Parts: 

•'-299  (8694)32-00123-5) 

•300-399 (869-0324X)124-3) 

•400-End _ (8694O2-00125-1) 


(8694)324)0120-1) 27X0 

(869402-00121^ 36X0 

31X0 


28X0 
27.00 
44X0 

(8694024X)1264J) 15X0 

36  Parte 

•'-'99  (869-0324)0127-8) 20X0 

•20O-299 (8694O2410128-6) 21.00 

30O*»d  (869-032-00129-4) 34X0 


•»7  (869-032410130^) 

38  Parte: 

•0-17  (869-032-00131-6) . 

•'•-End (869-0324X1132-4) , 


27X0 

34X0 
38X0 

.  (8694024X1133-2) 23X0 


40 

•'-<9  (8694024X)134-1) 31X0 

•50-51 (8694024X1135^ 23X0 

52  (52X1-52.1018) (8694O2-00136-7) 27X0 

52  (52.1019-End)  (86^41324X1137-6)  .* 32X0 

•53-«9  (869^[024X)138n3) 14X0 

60  — (869402410139^1) 52X0 

•61-62  .  /  «AJu 

•63-71  . 
•72-80  .. 
•81-85  .. 

86 

•87-i'»*! 
•136-149 

•150-189 (8694O2-00147-2) 

•190-259 (869-03W)0148-1) 

•260-265 (8694024)0149-9) 29.00 

•266-299 (86^4)32-00150-2) 24X0 


(8694O2-00140-5) 19X0 

(86W)32-O0I4W) 57X0 

(869402-00142-1) 35X0 

(8694O2-00143-0) 32X0 

(86^402-00144-6) SOXO 

(8694O2410145-6) 40.00 

(8694)324X1146-4) 35.00 

32.00 
22.00 


17X0       Apr.  1,  1997 


July  1.  1997 
July  1. 1997 

July  I,  1997 
July  1.  1997 
July  1,1997 
July  1,  1997 

July  1,  1997 

July  1,  1997 
July  1. 1997 
July  1, 1997 
July  1.  1997 

July  1,  1997 
July  1, 1997 
July  1,  1997 

July  1.  1997 
July  1.  1997 

2July  1.  1964 
»July  1.  1984 
2July  1,  1984 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1, 1997 
July  1,  1997 

July  1.  1997 
July  1,  1997 
July  I,  1997 

July  I,  1997 
July  1.  1997 
July  1,  1997 

July  1, 1997 

July  1,  1997 
July  1,  1997 
July  1.  1997 

July  I.  1997 

July  1,  1997 
JJy  1.  1997 

July  1.  1997 

July  1.  1997 
July  I,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  I.  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1. 1997 
July  1,  1997 
July  1.  1997 
July  I,  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  I.  1997 


TIOs 


SttKfc 


•300-399 (8694O2-00151-1) 27X0 

•*»-424 (869-032-00152^ 33X0 

•425-699 (869-0324X)153-7) 40X0 

•700-789 (869-032-00154-5) 38X0 

•790-End (869-<O2-00155-3) 19X0 

41  Chaplars: 

'. '-'  to  1-10 _ ^isa 

1. 1-1 1  to  AppendK.  2  (2  Reteraed) .. 13X0 

*^ — 14X0 

9 ."        Z"" 

10-17 "■""■""::"■  ™ 


18,  Vol.  I.  Pads  1-5 
18,  Vol.  11,  Ports  6-19 


.  4J0 

..  13X0 

.  9.50 

.  13X0 

..  13X0 

18,  Vol.  Ill,  Ports  2o« _...;;;::„..z;;    13x0 

'^'00  ,3joo 

•'-'00  (8694024X1156-1) 14X0 

'0' — (8694O2-00157-0) 36X0 

•102-200 (8694O2410158-6) 1 7X0 

201-End  — (869-032-00159-6) 15X0 

42  Parts: 

•1-399  (869-0284)0163-7) 32X0 

'•400-429 (8694O2410161-8) 35X0 

•430-End (8694)284X1165-3) 44X0 

43  Parte: 

•'-999  (8694)28410166-1) 30X0 

•lOOO-and  .......  (8694)284X)167-0) 45X0 

•44 (8694128-00168-8) ......     31X0 

46Parts: 

••'-'99 (869-03WI0166^ 30X0 

'•200-499 .........  (8694O2-00167-7) 18X0 

•500-1 199  (869-032410168-5) 29X0 

•1200-End (8694)28-00172-6) 36X0 

46  Parte: 

•1-40  (8694)284X1173-4) 26X0 

•41-69  (8694)28-00174-2) 21X0 

•70-89  (869-0324X1172-3) 11 XO 

•90-139 (869-026-00176-9) 26X0 

15.00 
20X0 
22X0 
21X0 
17X0 


•140-155 (86W)284)0177-7) 

•'56-165 -...(8694)28-00178-5) 

•166-199 (86W)28-00179-3) 

•20O499 (869-0324X1177-4) 

•500-End (869-0324X1178-2) 

47  Parte: 

•0-19  (8694)28-00182-3) 35X0 

••20-39 (869-032-00180-4) 27.00 

•40-69  (8694128-00184-0) 18X0 

•70-79  (8694)284X1185-8) 33X0 

•80*HJ  (8694)284X)186-6) ......     39X0 

48Chaplars: 

•1  (Ports  1-51)  (8694)204)0187-4) 45X0 

•1  (Ports  52-99)  (8694)284X)188-2) 29X0 

•2  ffarts  201-251) (8694)28-00189^1) 22X0 

16X0 
30X0 
29X0 
36X0 
25X0 


•2  (Ports  252-299)  (8694)284)0190-4) 

•3-6 (8694)284X)191-2) 

•7-U (869-0204X1192-1) 

•15-28  (8694128410193^ 

•29-End  —  (8694128410194-7) 

48Parts: 

•1-99  (869-032-00191-0) 31X0 

•100-185 (8694)28-00196-3) SOXO 

'W-199 (8694024X1193-6) 1 1X0 

•200-399  ...„ (8694)284)0198-0) 39X0 

•«10-999 (86941284)0199^8) 49X0 

•1000-1 199  (8694)28410200-5) 23X0 

•1200-End (86941284X1201-3) 15X0 

SO  Parts: 

34X0 
22X0 
26X0 


July  1.  1997 
^July  1.  1996 
July  1,  1997 
Jiiy  I,  1997 
July  1,  1997 

sjuly  1,  1964 

iJuly  1.  1984 

iJuly  1.  1984 

>Jiiy  1,  1984 

'July  1, 1964 

3July  1, 1984 

iJuly  1, 1964 

iJuly  1,  1964 

>July  I.  1984 

iJuly  1, 1984 

'July  1.  1964 

July  1. 1997 

July  1,  1997 

July  1,  1997 

July  1, 1997 


•'-'99  „ (869-028-00202-1) 

•200-599 (8694)28-00203-0) 

•600-End (8694)28-00204-8) . 


Oct.  1.  1996 
Oct.  1.  1997 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 

Oct.  I.  1996 

Oct.  1,  1997 
Oct,  1,  1997 
Oct.  1,  1997 
Oct.  I.  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1997 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1997 
Oct.  1.  1997 

Oct.  1,  1996 
Oct.  1,  1997 
Oct,  1,  1996 
Oct,  1,  1996 
Oct.  I.  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1.  1997 
Oct.  I,  1996 
Oct.  1.  1997 
Oct.  I,  1996 
Oct.  I,  1996 
Oct.  I,  1996 
Oct.  1.  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1996 


Vlll 
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cnindex  and  Findngi 


CoinptaleMt  (one-Nm*  maflng) 
CompMe  wt  (one-tim*  nnaing) 


2MjOO 

264i)0 


1996 
199S 


(849^>33-00047-«) 


Conpt^  1997  CWiel 

McroAdie  CFR  Edttion: 
SubtCflpNon  (moled  « iMued) 
MMdud  capiat . — 


«i»       Jon.  I.  1997 
9S1A)  1997 


247J0O 
IjOO 


»3aa>awc(ctf><Jtallon.Wi¥Oltfn>andtapw»>aui»otont 

»oi<db«w<cirwdaiopimanw<w«w«nc<io«CT. 

>nw  Jiiv  1  IMS  •dMon  of  32  cn  tatt  I-1W  contalni  o  not*  only  to 
tan  l^TnckflN..  Fo.  •»  M  I«it  o«  t»  Mmt  ^"M*?  B»g><a<tom 
k«  Poh  1-39,  con««  m*  tow  C»  voMmi  iM»d  ai  ol  Wy  HW4.  conWning 
IhoM  porti 

>Th*  JUy  I  IMS  adtat  of  41  C»  Chopto*  1-100  contoni  a  not*  arty 
to  Ot^tm  i  to  49  tKMiw*.  For  »»  M  text  of  piocuwmonf  r«giia«ara 
k«  Otopto*  1  to  49,  conaJt  l»  •••<»•«  CW  votorm  mma  a«  of  Wy  1, 
)9M  contdning  ffioM  ctnptot.  ^  ^^^    _    __i.^  »_ 

«No  anwndnwna  to  9m  »olum»  ««•  pwxmigafwl  Aatng  ■»  »>;;«  Apr 
I    1990  to  Ms.  31.  1997.  1h*  C3V  «atom  mrnH  Aprt  1.  1990.  *oiid  to 


*No  Qwwndwnh  to  toi  wtom  •«•  premdgtMd  <tolng  »w  P«^tod  A4y 
I.  199*  to  Am  30,  1997.  Ow  MiWM  iMMd  July  1.  I9M.  «mM  b*  ratainwL 
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Now  Av^faible  O^ne 

Code  of  Federal  Regulations 

vim 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
ReguiatUms  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Govenunent  Printing 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  1996  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  (rf  the  CFR  will  be 
released  concurrently. 

The  CFR  mA  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Roister. 

New  titles  and/or  volumes  win  be  added  to  diis  online 
service  as  they  become  available. 

http://wwwjKcess.gpo.gov/nan^cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  coiKact  the 
GPO  Access  User  Support  Team  via: 

•    Phone:  toH-free:  1-888-293-6498 
ir    EmaH:  gpo8ccessOgpo.gov 
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Economic  Davalopmant  Adminiatratkm 

NOTICES 

Trade  adjustment  assistance  eligibility  determination 
petitions: 
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Alaska;  fisheries  of  Exclusive  Economic  Zone- 
Bering  Sea  and  Aleutian  Islands  groundfish;  correction. 
67041 
NOTICES 

Marine  mammals; 
Incidental  taking;  authorization  letters,  etc. — 
California  Transportation  Department;  seismic  retrofit 
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Organization  and  administration: 
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See  Health  Resources  and  Services  Administration 
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Reaaarch  and  Special  Programs  Administration 
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Railroad  services  abandonment: 
CSX  Transportation.  Inc.,  67115-67116 
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RULES 
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See  Internal  Revenue  Service 

See  Thrift  Supervision  Office 

Workers'  Compensation  Programa  Office 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCEOF  PERSONNEL 
MANAQEMENT 

5CFR  Part 532 
RIN3206-A110 

PrwvaiNng  Rale  Systams;  Removal  Of 
Umatilla  County.  OR.  From  Spokane. 
WA,  Nonappropriated  Fund  Wage  Area 

agency:  Office  of  Personnel 
Management 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  an 
interim  rule  to  remove  Umatilla  County, 
OR,  from  the  area  of  application  of  the 
Spokane,  WA,  nonappropriated  fund 
(NAF)  Federal  Wage  System  (FWS) 
wage  area. 

DATES:  This  interim  rule  becomes 
effective  on  January  1, 1998.  Comments 
must  be  received  by  January  22, 1998. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Wiiutead,  Assistant 
Director  for  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management,  Room 
7H31.  1900  E  Street  NW.,  Washington, 
DC  20415,  or  FAX:  (202)  606-4264. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mart  Allen  at  (202)  606-2848,  or  send 
an  e-mail  message  to  maaIlenOopm.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Spokane  wage  area  is  presently 
composed  of  one  survey  area  county 
(Spokane,  WA)  and  three  area  of 
application  counties  (Adams  County, 
WA;  Walla  Walla  County.  WA;  and 
Umatilla  County,  OR).  The  removal  of 
Umatilla  County  from  the  area  of 
application  of  the  Spokane  wage  area  is 
appropriate  because  there  are  no  NAF 
FWS  employees  stationed  in  Umatilla 
County  and  no  Federal  agency 
anticipates  future  emplojrment  in  the 
county.  Under  section  5343(a)(l)(BMI)  of 
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title  5.  United  States  Code.  NAF  wage 
areas  "shall  not  extend  beyond  the 
immediate  locality  in  which  the 
particular  prevailing  rate  employees  are 
employed." 

The  Federal  Prevailing  Rate  Advisory 
Committee,  the  statutory  nationalTlevel 
labor-management  committee 
responsible  for  advising  OPM  on 
,    matters  concerning  the  pay  of  FWS 
employees,  has  reviewed  and  concurred 
by  consensus  with  this  change. 

Pursuant  to  5  U.S.C.  5S3(b)(3)(B),  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  Also,  pursuant  to  5  U.S.C 
553(d)(3).  I  find  that  good  cause  exists 
for  making  this  rule  effective  in  less 
than  30  days.  The  notice  is  being 
waived  and  the  regulation  is  being  made 
effective  in  less  than  30  days  because  it 
is  not  in  the  public  interest  for  Umatilla 
County  to  remain  in  the  Spokane  wage 
area  after  December  31, 1997.  Under 
section  532.205  of  tiUe  5.  Code  of 
Federal  Regulations,  the  highest 
minimum  wage  applicable  within  a 
wage- area  must  be  applied  to  the  entire 
wage  area.  The  current  Federal 
minimum  wage  is  $5.15  an  hour,  and 
the  minimum  wage  in  the  State  of 
Oregon  will  increase  to  $6.00  an  hour 
on  January  1 ,  1998.  If  Umatilla  County 
is  not  removed  from  the  Spokane  wage 
area  by  January  1, 1998.  the<pending 
increase  in  the  minimiun  wage  for  the 
State  of  Oregon  would  require  that  pay 
rates  for  NAF  FWS  employees  who  are 
stationed  in  Adams.  Spokane,  and  Walla 
Walla  Counties,  WA,  be  increased  to 
account  for  the  higher  minimum  wage 
in  the  State  of  Oregon  even  though  none 
of  the  NAF  FWS  employees  who  are 
stationed  in  the  Spokane  wage  area 
work  in  Oregon. 

Regulatory  Flexilrility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  affect  only  Federal 
agencies  and  employees. 

List  of  SubiectB  in  5  CFR  Part  532 

Administrative  practice  and 
procediuB,  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 


Office  of  Personnel  Management 

Janice  R.  Lachance, 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  532  as  follows: 

PART  532— PREVAIUNG  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C  5343.  5346;  $  532.707 
also  issued  under  5  U.S.C.  552. 

2.  Appendix  D  to  subpart  B  of  part 
532  is  amended  by  revising  the  wage 
area  listing  for  the  Spokane, 
Washington,  nonappropriated  fimd 
Federal  Wage  System  wage  area  to  read 
as  follows: 

Appendix  D  to  Subpart  B  of  Part  532— 
Nonappropriated  Fund  Wage  and  Survey 
Areas 


Washington 


Spokane 
Survey  Area 

Washington: 
Spokane 

Area  of  Application.  Survey  Area  Plus 

Washington: 
Adams 
Walla  Walla 


[PR  Doc.  97-33435  Filed  12-22-97;  8:45  am] 
MUJNQ  cooc  aas-«i-p 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martiettng  Service 

7CFR  Part  1209 
(FV-87-706IFR) 

Mushroom  Promotion,  Research,  and 
Consumer  Information  Order; 
Referendum  Procedures 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

StJMMARY:  This  rule  provides  procedures 
which  the  Department  of  Agriculture 
(Department)  will  use  in  conducting  the 
referendum  to  determine  whether 
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mushroom  producers  and  importers 
favor  continuance  of  the  Mushroom 
Promotion.  Research,  and  Consumer 
Information  Order  (Order).  In  order  to 
continue,  the  Order  must  be  approved 
by  a  simple  majority  of  producers  and 
importers  voting  in  the  referendum  and 
that  majority  must  represent  more  than 
SO  percent  of  the  mushrooms  produced 
and  imported  by  those  voting  in  the 
referendum.  These  procedures  will  also 
apply  to  any  subsequent  referenda  to 
amend,  continue,  or  terminate  the  order. 
EFFECTIVE  DATE:  December  24.  1907. 
Comments  must  be  received  by  January 
22. 1998. 

ApOimKS:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule  to: 
Research  and  Promotion  Branch.  Fruit 
and  VegeUble  Division.  Agricultural 
Marketing  Service  (AMS).  1400 
Independence  Avenue,  Room  253S-S. 
Stop  Code  0244.  Washington.  DC 
20250-0244.  fax:  (202)  20S-28OO.  Three 
copies  of  all  materials  should  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
Research  and  Promotion  Branch  during 
regular  business  hours.  All  comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register. 
FOR  FUfrmER  MFORMATION  ODNTACT: 
Stacey  L.  Bryson.  Research  and 
Promotion  Branch.  Fruit  and  VegeUble 
Programs.  AMS.  USDA.  1400 
Independence  Avenue,  Room  253S-S. 
Stop  Code  0244.  Washington.  DC 
20250-0244.  telephone  (202)  720-6930 
or  (888)720-9917. 

SUPPLEMEHTARY  WTOnMATION:  This  rule 
is  issued  under  the  Mushroom 
Promotion.  Research,  and  Consumer 
hifbimation  Act  of  1990  (7  U.S.C.  6107- 
6112).  hereinafter  referred  to  as  the  Act. 

This  rule  provides  the  procedures 
under  which  the  refisrendum  will  be 
conducted. 


Executive  Order  1 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  eCfact.  Section  1930  of  the 
Act  provides  that  nothing  in  the  Act 
may  be  coiutnied  to  preempt  or 
supersede  any  other  program  relating  to 
mushroom  promotion,  research, 
consumer  information,  or  industry 
information  organized  and  operated 
under  the  laws  of  the  United  Sutes  or 
any  State. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1927  of  the  Act.  after  an  Order  is 


implemented,  a  person  subject  to  the 
Order  may  file  a  petition  with  the 
Secretary  of  Agriculture  (Secretary) 
stating  that  the  Order  or  any  provision 
of  the  Order,  or  any  obligation  imposed 
in  connection  with  the  Order,  is  not  in 
accordance  with  law  and  requesting  a 
modification  of  the  Order  or  an 
exemption  from  the  Order.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  such 
hearing,  the  SecreUry  will  make  a  ruling 
on  the  petition.  The  Act  provides  that 
the  district  courts  of  the  United  States 
in  any  district  in  which  a  person  who 
is  a  petitioner  resides  or  carries  on 
business  are  vested  with  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  if  a  complaint  for  that  purpose 
is  filed  within  20  days  after  the  date  of 
the  entry  of  the  ruliiig. 

Executive  Order  12M8  and  Ragulatory 
Flexibility  Act 
Paperwork  Reductioa  Act 

This  rule  has  been  determined  not 
significant  for  purposes  of  Executive 
Order  12866.  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agency  has  examined  the  impact  of  this 
rule  on  small  entities. 

The  Act  became  effiactive  on 
November  20.  1990.  The  Order,  which 
is  authorized  under  the  Act,  berama 
effective  on  January  8. 1993. 

Section  1926  of  the  Act  provides  that 
the  Secretary  shall  conduct  a 
referendum  effective  5  years  after  the 
date  on  which  the  Order  became 
effective.  The  referendum  must  be 
conducted  ^timing  mushroom  producers 
and  importers  to  ascertain  whether  they 
favor  continuation,  termination,  or 
suspeiuion  of  the  Order.  Paragraph 
(b)(2)  of  §  1926  of  the  Act  requires  that 
the  Order  be  approved  by  a  majority  of 
producers  and  importers  voting  in  the 
referendum  which  m^rity.  on  average, 
annually  produces  and  imports  into  the 
United  States  more  than  50  percent  of 
mushrooms  annually  produced  and 
imported  by  all  those  persons  voting  in 
the  referendum. 

There  are  approximately  134 
producers  and  4  importers  of  fresh 
mushrooms  covered  by  the  program. 
Small  agricultural  service  firms,  wtiich 
will  include  the  importers  who  will  vote 
in  the  referendum,  have  been  defined  by 
the  Small  Business  Administration 
(SEA)  (13  CFR  121.601)  as  those  whose 
aimual  receipts  are  less  than  $5  million 
and  small  agricultural  producers  as 
those  having  annual  receipts  of 
$500,000.  Only  one  importer  has  been 


identified  to  have  $5  million  in  annual 
sales,  bi  addition,  there  are  134 
producers  at  or  over  the  $500,000 
armual  sales  receipts  threshold. 
Therefore,  it  could  be  concluded  that  a 
majority  of  producers  and  importers  are 
not  considered  small  businesses. 

The  total  volume  of  mushroom  sales 
in  the  United  States  during  the  1996-97 
production  year  (July  1. 1996,  through 
June  30,  1997)  was  776.7  million 
pounds  (553.8  million  pounds  for  the 
fresh  market  and  222.9  million  pounds 
for  the  processed  market).  The  value  of 
sales  for  the  crop  was  $765.8  million. 
Historically,  Pennsylvania  produced  45 
percent  of  total  volume  of  sales, 
followed  by  California  with  17  percent. 
Florida  with  5  percent.  Ohio  with  2 
percent,  and  Michigan  with  2  percent. 
Eighteen  other  States  account  for  the 
remainder. 

U.S.  fresh  market  exports  of 
mushrooms  totaled  5.3  million  pounds 
from  July  1996  through  June  1997,  with 
a  value  of  $20  million.  Canada  was  the 
principal  destination,  accounting  for 
about  74  percent  of  the  poundage  and 
about  38  percent  of  the  value  of  U.S. 
exports.  Japan  accounted  for  14  percent 
of  the  quantity  exported,  and  40  percent 
of  the  value  of  exports. 

Fresh  mushroom  imports  into  the 
United  States  for  the  same  period  were 
about  5.1  million  pounds,  with  a  value 
of  about  S12.1  million.  About  82  percent 
of  that  poundage  and  86  percent  of  the 
value  came  from  Canada,  and  about  10 
percent  of  the  poundage  and  about  5 
percent  of  the  value  caire  from  the 
People's  Republic  of  China. 

This  rule  provides  the  procedures 
under  which  mushroom  producers  and 
importers  may  vote  on  whether  they 
want  the  mushroom  promotion  and 
research  program  to  continue.  Such  a 
reffwenduin  is  required  by  the  Act 
There  are  approximately  138  eligible 
voters.  In  addition,  these  procedures 
will  apply  to  any  subsequent  referenda 
to  amend,  continue,  or  terminate  the 
order. 

The  Department  will  keep  all  of  these 
individuals  informed  tliroi^out  the 
referendtun  process  to  ensure  that  they 
are  aware  of  and  ate  able  to  participate. 
In  addition,  trade  associations  and 
related  industry  media  will  receive 
news  releases  and  other  information 
n»arding  the  referendum. 

Voting  in  the  referendum  is  optional. 
However,  if  producers  and  importers 
choose  to  vote,  the  burden  of  voting  will 
be  offset  by  the  benefits  of  having  the 
opportunity  to  vote  on  whether  they 
want  the  program  to  continue  or  not. 

The  Department  considered  requiring 
eligible  voters  to  vote  in  person  at 
various  Department  offices  across  the 


country.  However,  conducting  the 
referendum  from  one  central  location  is 
more  cost  effective  for  this  program.  In 
addition,  the  Department  will  accept 
ballots  sent  by  fax  as  well  as  by  mail. 
The  tax  nimiber  to  be  used  will  be 
published  soon  in  the  referendimi  order 
The  Department  will  provide  easy 
access  to  information  for  potential 
voters  through  a  toll  free  telephone  line. 

In  accordance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulaUons  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.Q  Chapter  35).  the 
referendum  ballot  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  and  has  been  assigned  OMB 
number  0581-0093.  It  is  estimated  that 
there  are  138  producers  and  importers 
who  will  be  eligible  to  vote  in  the 
referendtun.  It  will  take  an  average  of  15 
minutes  for  each  voter  to  read  the  voting 
instructions  and  complete  the 
referendum  ballot  The  total  burden  on 
the  total  number  of  voters  will  be  34.5 
hours. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

Background 

The  Act  authorized  the  Secretary  to 
establish  a  national  mushroom 
promotion,  research,  and  consumer 
information  program.  The  program  is 
funded  by  an  assessment  levied  on 
producers  and  importers  of  more  than 
500.000  pounds  annually.  Each 
producers  and  importer  covered  by  the 
program  pays  an  assessment  of  0.45 
cents  per  pound  of  fresh  mushrooms. 

Assessments  are  used  to  pay  for: 
research,  promotion,  and  consumer 
information;  administration, 
maintenance,  and  functioning  of  the 
Board;  and  expenses  incurred  by  the 
Secretary  in  implementing  and 
administering  the  Order,  including 
referendum  costs. 

Section  1926  of  the  Act  provides  that 
the  Secretary  of  Agriculture  (Secretary) 
shall  conduct  a  referendum  effective  5 
years  after  the  date  on  which  the  Order 
became  effective.  The  Order  became 
effective  on  January  8. 1993.  The 
referendum  must  be  conducted  among 
mushroom  producers  and  importers  to 
ascertain  whether  they  favor 
continuation,  termination,  or 
suspension  of  the  Order.  Paragraph 
(b)(2)  of  §  1926  of  the  Act  requires  tiiat 
the  Order  be  approved  by  a  majority  of 
producers  and  importers  voting  in  the 
referendum  which  majority,  on  average, 
annually  produces  and  imports  into  the 
United  States  more  than  50  percent  of 
mushrooms  annually  produced  and 


imported  by  all  those  persons  voting  in 
the  referendmn.  Only  mushroom 
producers  and  importers  who  either 
produced  or  imported,  on  average,  over 
500.000  pounds  of  mushrooms  annually 
during  the  representative  period  will  be 
eligible  to  vote  in  the  referendum. 
Producers  and  importers  will  be 
required  to  certify  the  pounds  of 
mushrooms  they  either  produced  or 
imported  during  the  representative 
period. 

In  accordance  with  §  1923  of  the  Act, 
a  producer  is  defined  in  the  Order  as 
any  person  engaged  in  the  production  of 
mushrooms  who  owns  or  shares  the 
ownership  and  risk  of  loss  of  such 
mushrooms  and  who  produces,  on 
average,  over  500,000  pounds  of 
mushrooms  per  year.  Importer  is 
defined  as  any  person  who  imports,  on 
average,  over  500,000  pounds  of 
mushrooms  annually  from  outside  the 
United  States. 

This  rule  provides  the  procedures 
imder  which  mushroom  producers  and 
importers  may  vote  on  whether  they 
want  the  mushroom  promotion  and 
research  program  to  continue.  There  are 
approximately  138  eligible  voters.  These 
procedures  are  similar  to  those 
published  (57  FR  31948)  prior  to  the 
mushroom  order  going  into  effect  This 
interim  fiiud  rule,  however,  provides 
that  ballots  are  to  be  cast  only  by  mail 
or  fax  and  not  at  polling  places. 

Persons  voting  in  a  referendum  will 
certify  their  eligibilify  to  vote  and  will 
designate  their  status  as  either  a 
mushroom  producer  or  importer. 
Producers  and  importers  will  be 
required  to  certify  the  poimds  of 
mushrooms  they  either  produced  or 
imported  during  the  representative 
period.  The  representative  period  will 
be  announced  in  a  referendum  order  at 
a  later  date. 

This  rule  will  add  a  new  subpart 
which  establishes  procedures  to  be  used 
in  a  referendum.  This  subpart  covers 
definitions,  voting,  instructions,  use  of 
subagents,  ballots,  the  referendum 
report,  and  confidentialify  of 
information. 

All  written  comments  received  in 
response  to  this  rule  by  the  date 
specified  herein  will  be  considered 
prior  to  finalizing  this  action. 

After  consideration  of  all  relevant 
material,  it  is  found  that  the  order 
provisions  subject  to  this  action  tend  to 
effectuate  the  declared  policy  of  the  Act. 
Pursuant  to  the  provisions  in  5  U.S.C. 
553.  it  is  found  and  determined  upon 
good  cause  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  action  into  effect  and  that 
good  cause  exists  for  not  postponing  the 


effective  date  of  this  rule  until  30  days 
aftw  publication  in  the  Federal 
Register,  because:  (1)  This  action 
provides  procedures  to  be  used  in 
connection  with  the  referendum  which 
will  take  place  in  early  1998;  (2)  the  Act 
requires  that  a  referendum  be  conducted 
5  years  after  the  date  on  which  an  order 
became  effiective;  (3)  these  procedures 
are  very  similar  to  procedures  used  in 
other  programs  and  to  the  procedures 
used  for  the  initial  referendimi  on  the 
mushroom  program;  and  (4)  the  30-day 
comment  period  will  provide  interested 
persons  sufficient  time  to  commeitf 
prior  to  the  issuance  of  a  final  rxile. 

List  ofSobfects  in  7  CFR  Part  1209 

Administrative  practice  and 
procedure.  Advertising.  Agricultural 
research.  Marketing  agreements. 
Mushrooms.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  TiUe  7.  chapter  XI  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1209— MUSHROOM 
PROMOTION,  RESEARCH.  AND 
CONSUMER  INFORMATION  ORDER 

1.  The  authority  citation  for  part  1209 
continues  to  read  as  follows: 

Authority:  7  U.S.C  6101-6112. 

2.  In  part  1209.  subpart  C  is  added  to 
read  as  follows:  * 

Subpart  C—Procadur*  for  ttM  Conduct 
of  Refaranda  in  ConnactkHi  With  ttia 
Muahroom  Promotion,  Raaaarch.  and 
Consumar  Information  Ordar 

Sec. 

1209.300  GeiMcaL 

1209.301  Definitioiu. 

1209.302  Voting. 

1209.303  Instructions. 

1209.304  Subagents. 

1209.305  BalloU. 

1209.306  Referendum  report. 

1209.307  Confidential  infbnnation. 

11209.300    General. 

A  referendum  to  determine  whether 
eligible  producers  and  importers  fevor 
continuation  of  the  Mushroom 
Promotion.  Research,  and  Consumer 
Information  Order  shall  be  conducted  in 
accordance  with  these  procedures. 

S  1209.301    Definitions. 

Unless  otherwise  defined  below,  the 
definition  of  terms  used  in  these 
procedures  shall  have  the  same  meaning 
as  the  definitions  in  the  Order. 

(a)  Administrator  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  with  power  to 
redelegate.  or  any  officer  or  employee  of 
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the  Department  to  whom  authority  has 
heen  delegated  or  may  hereafter  be 
delegated  to  act  in  the  Administrator's 
stead. 

(b)  Order  means  the  Mushroom 
Pix)motion,  Research,  and  Consumer 
Information  Order,  including  an 
amendment  to  the  Order. 

(c)  Referendum  agent  or  agent  means 
the  individual  or  individuals  designated 
by  the  Secretary  to  conduct  the 
referendum. 

(d)  Representative  period  means  the 
period  designated  by  the  Secretary. 

(e)  Person  means  any  individual, 
group  of  individuals,  partnership, 
corporation,  association,  cooperative,  or 
any  other  legal  entity.  For  the  purpose 
of  this  definition,  the  term 
"partnership"  includes,  but  is  not 
limited  to: 

(1)  A  husband  and  wife  who  h^ve  title 
to.  or  leasehold  interest  in,  mushroom 
production  facilities  and  equipment  as 
tenants  in  common,  joint  tenants, 
tenants  by  the  entirety,  or.  under 
community  property  laws,  as 
community  property,  and 

(2)  So-called  "joint  ventures", 
wherein  one  or  more  parties  to  the 
agreement,  informal  or  otherwise, 
contributed  capital  and  others 
contributed  labor,  management, 
equipment,  or  other  services,  or  any 
variation  of  such  contributions  by  two 
or  more  parties  so  that  it  results  in  the 
prodiiction  or  importation  of  fresh 
mushrooms  and  the  authority  to  transfer 
title  to  the  mushrooms  so  produced  or 
imported. 

(I)  Eligible  producer  means  any 
person  or  entity  defined  as  a  producer 
who  produces,  on  average,  over  500,000 
pounds  annually  of  fresh  mushrooms 
during  the  representative  period  and 
who: 

(1)  Owns  or  shares  in  the  ownership 
of  mushroom  production  facilities  and 
equipment  resulting  in  the  ownership  of 
the  mushrooms  produced; 

(2)  Rents  mushroom  production 
facilities  and  equipment  resulting  in  the 
ownership  of  all  or  a  portion  of  the 
mushrooms  produced; 

(3)  Owns  mushroom  production 
facilities  and  equipment  but  does  not 
manage  them  and,  as  compensation, 
obtains  the  ownership  of  a  portion  of 
the  mushrooms  produced;  or 

(4)  b  a  party  in  a  landlord-tenant 
relationship  or  a  divided  ownership 
■fiangement  involving  totally 
indef>endent  entities  cooperating  only  to 
produce  mushrooms  who  share  the  risk 
of  loss  and  receive  ■  share  of  the 
mushrooms  produced.  No  other 
acquisition  of  legal  title  to  mushrooms 
shall  be  deemed  to  result  in  persons 
becoming  eligible  producers. 


(g)  Eligible  importer  means  any  person 
or  entity  defined  as  an  importer  who 
iniports.  on  average,  over  500,000 
pounds  annually  of  &esh  mushrooms 
during  the  representative  period. 
Importation  occurs  when  commodities 
originating  outside  the  United  States  are 
entered  or  withdrawn  from  the  U.S. 
Customs  Service  for  consumption  in  the 
United  States.  Included  are  persons  who 
hold  title  to  foreign-produced 
mushrooms  immediately  upon  release 
by  the  U.S.  Customs  Service,  as  well  as 
any  persons  who  act  on  behalf  of  others, 
as  agents  or  brokers,  to  secure  the 
release  of  mushrooms  from  the  U.S. 
Customs  Service  when  such  mushrooms 
are  entered  or  withdrawn  for 
consumption  in  the  United  States. 

11200.302  Voting. 

(a)  Each  person  who  is  an  eligible 
prodecer  or  importer,  as  defined  in  this 
subpart,  at  the  time  of  the  referendum 
and  during  the  representative  period, 
shall  be  entitled  to  cast  only  one  ballot 
in  the  referendum.  However,  each 
producer  in  a  landlord-tenant 
relationship  or  a  divided  ownership 
arrangement  involving  totally 
independent  entities  cooperating  only  to 
produce  mushrooms,  in  which  more 
than  one  of  the  parties  is  a  producer, 
shall  be  entitled  to  cast  one  ballot  in  the 
referendum  covering  only  such 
producer's  share  of  the  ownership. 

(b)  Proxy  voting  is  not  authorized,  but 
an  officer  or  employee  of  an  eligible 
corporate  producer  or  importer,  or  an 
adininistiator,  executor,  or  trtistee  of  an 
eligible  producing  or  importing  entity 
may  cast  a  ballot  on  behalf  of  such 
producer  or  importer  entity.  Any 
individual  so  voting  in  a  referendum 
shall  certify  that  such  individual  is  an 
officer  or  employee  of  the  eligible 
producer  or  importer,  or  an 
administrator,  executor,  or  trustee  of  an 
eligible  producing  or  importing  entity, 
and  that  such  individual  has  the 
authority  to  take  such  action.  Upon 
request  of  the  refierendum  agent,  the 
individual  shall  submit  adequate 
evidence  of  such  authority. 

(c)  Ballots  are  to  be  cast  by  mail  or 
fax. 

11200.303  Inetructiona. 

The  referendum  agent  shall  conduct 
the  referendum,  in  the  maimer  herein 
provided,  under  the  supervision  of  the 
Administrator.  The  Administrator  may 
prescribe  additional  instructions,  not 
inconsistent  with  the  provisions  hereof, 
to  govern  the  procedure  to  be  followed 
by  the  referendum  agent.  Such  agent 
shall: 

(a)  Determine  the  time  of 
commencement  and  termination  of  the 


period  during  which  ballots  may  be 
cast. 

(b)  Provide  bidlots  and  related 
material  to  be  used  in  the  referendum. 
Ballot  material  shall  provide  for 
recording  essential  information 
including  that  needed  for  ascertaining: 

(1)  Whether  the  person  voting,  or  on 
whose  behalf  the  vote  is  cast,  is  an 
eligible  voter, 

(2)  The  total  volume  of  mushrooms 
produced  by  the  voting  producer  during 
the  representative  period;  and 

(3)  The  total  volume  of  mushrooms 
imported  by  the  voting  importer  during 
the  representative  period. 

(c)  Give  reasonable  advance  public 
notice  of  the  referendum: 

(1)  By  utilizing  available  media  or 
public  information  sources,  without 
incurring  advertising  expense,  to 
publicize  the  dates,  places,  method  of 
voting,  eligibility  requirements,  and 
other  pertinent  information.  Such 
sources  of  publicity  may  include,  but 
are  not  limited  to,  print  and  radio;  and 

(2)  By  such  other  means  as  the  agent 
may  deem  advisable. 

(d)  Mail  to  eligible  producers  and 
importers,  whose  names  and  addresses 
are  known  to  the  referendum  agent,  the 
instructions  on  voting,  a  ballot,  and  a 
summary  of  the  terms  and  conditions  of 
the  Order.  No  person  who  claims  to  be 
eligible  to  vote  shall  be  refused  a  ballot. 

(e)  Collect  and  safeguard  ballots 
received  by  fax. 

(f)  At  the  end  of  the  voting  period, 
collect,  open,  number,  and  review  the 
ballots  and  tabulate  the  results. 

(g)  Prepare  a  report  on  the 
referendum. 

(h)  Prepare  an  announcement  of  the 
results  for  the  public. 

11200.304    Subagenta. 

The  refiarendum  agent  may  appoint 
any  individual  or  individuals  deemed 
necessary  or  desirable  to  assist  the  agent 
in  performing  such  agent's  functions 
hereunder.  Each  individual  so 
appointed  may  be  authorized  by  the 
agent  to  perform  any  or  all  of  the 
functions  which,  in  the  absence  of  such 
appointment,  shall  be  performed  by  the 
agent. 

11200.306    Ballots. 

The  referendum  agent  and  subagents 
shall  accept  all  ballots  cast;  but,  should 
they,  or  any  of  them,  deem  that  a  ballot 
should  be  challenged  for  any  reason,  the 
agent  or  subagent  shall  endorse  above 
their  signature,  on  the  ballot,  a 
statement  to  the  effect  that  such  ballot 
was  challenged,  by  whom  challenged, 
the  reasons  therefore,  the  results  of  any 
investigations  made  with  respect 
thereto,  and  the  disposition  thereoL 


Federal  Register  /  Vol.  62,  No.  246  /  Tuesday,  December  23.  1997  /  Rules  and  Regulations    66977 


Ballots  invalid  under  this  subpart  shall 
not  be  counted. 

a 
11200.300    Refsfendum  report 

Except  as  otherwise  directed,  the 
refierendum  agent  shall  prepare  and 
submit  to  the  Administrator  a  report  on 
results  of  the  referendum,  the  manner  in 
which  it  was  conducted,  the  extent  and 
kind  of  public  notice  given,  and  other 
information  pertinent  to  analysis  of  the 
referendum  and  its  results. 

f  1200.307    Confidential  InfomMlion. 

The  ballots  and  other  information  or 
reports  that  reveal,  or  tend  to  reveal,  the 
identity  or  vote  of  any  person  covered 
under  the  Act  shall  be  held  confidential 
and  shall  not  be  disclosed. 

Dated:  December  11, 1997. 

Skanm  Boowr  LauritMii, 

Associate  Deputy  Administrator,  Fruit  and 
Vegetable  Programs. 

(FR  Doc.  97-32812  Filed  12-22-97;  8:45  am] 
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NUCL£AR  REGULATORY 
COMIMISSION 

lOCFRPartSO 
RIN31S&-AF73 

CodM  and  Standards;  IEEE  National 
Consansua  Standard,  Wittidra«»al 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule;  withdrawal. 


t:  The  Nuclear  Regulatory 
Commission  is  withdrawing  a  direct 
final  rule  that  would  have  amended 
Commission's  regulations  to  incorporate 
by  reference  the  most  recent  published 
version  of  EEEE  Std.  603-1991,  a 
national  consensus  standard  for  power, 
instrumentation,  and  control  portions  of 
safisty  systems  in  nuclear  power  plants. 
The  NRC  is  taking  this  action  because  it 
has  received  significant  adverse 
conunents  in  response  to  an  identical 
proposed  rule  which  was  concurrently 
published  in  the  Federal  Register. 
FOR  mmXER  MFOfWATION  CONTACT: 
Satish  K.  Anarwal,  Senior  Program 
Manager.  Office  of  Nuclear  Regulatory 
Research.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Telephone  (301)  415-6005.  Fax  (301) 
415-5074  (e-mail:  SKA«NRC.GOV). 
SUPPl£MENTARY  MFORMATION:  On 
October  17, 1997  (62  FR  53933),  the 
Nuclear  Regulatory  Commission 
published  in  the  Federal  Register  a 
direct  final  rule  amending  its 
regulations  at  10  CFR  50.55a(h)  to 
incorporate  by  reference  the  most 
recently  published  version  of  a  national 
consensus  standard.  The  direct  final 


nde  was  to  become  effective  on  January 
1, 1998.  The  NRC  also  concurrenUy 
published  an  identical  proposed  rule  on 
October  17,  1997  (62  FR  53975).  hi  these 
documents,  the  NRC  indicated  that  if  it 
received  significant  adverse  comments 
m  response  to  this  action,  the  NRC 
would  withdraw  the  direct  final  rule 
and  would  consider  the  comments 
received  as  in  response  to  the  proposed 
rule  and  address  these  comments  in  a 
subsequent  final  rule.  The  NRC  has 
received  significant  adverse  comments 
on  the  direct  final  rule.  Therefore,  the 
Commission  is  withdrawing  the  October 
17, 1997,  direct  final  rule.  The  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  issued  in  either 
a  notice  of  final  rulemaking  or  in  a 
notice  of  withdrawal  of  the  propcned 
rule. 

Dated  at  Rockville.  Maiyland.  this  I6th  day 
of  December.  1997. 

For  the  Nuclear  Regulatory  Commission. 
Jokm  C  Hojrie, 
Secretary  of  the  Commission. 
(FR  Doc.  97-33424  FUed  12-22-97;  8:45  am] 
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FEDERAL  HOUSING  RNANCE  BOARD 

12  CFR  Part  960 
(NO.07-N-101 

Questions  and  Answsrs  Regarding  Tha 
AffordaMa  Houaing  Program 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Staff  interpretation  of  affordable 
housing  regulations. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  publishing 
Questions  and  Answers  regarding  the 
Affordable  Housing  Program  (AHP).  The 
Questions  and  Answers  have  been 
prepared  by  staff  of  the  Finance  Board 
in  response  to  questions  about  changes 
in  the  Finance  Board's  regulation 
governing  the  AHP  that  will  go  into 
effect  on  January  1. 1998.  The  Questions 
and  Answers  constitute  informal  staff 
guidance  for  Finance  Board  personnel, 
the  Fed«al  Home  Loan  Banks  (Bank), 
Bank  members,  and  program 
participants.  The  Answers  are  intended 
to  be  interpretive  of  the  Finance  Board's 
regulation  governing  the  AHP.  and  are 
not  statements  of  agency  policy.  The 
Questions  and  Answers  have  not  been 
considered  or  approved  by  the  Board  of 
Directors  of  the  Finance  Board. 
FOR  RIRTHER  MFORMATION  CONTACT: 
Richard  Tucker.  Deputy  Director, 
Compliance  Assistance  Division,  (202) 
408-2848,  or  Janet  M.  Fronckowiak, 
Program  Analyst,  Compliance 


Assistance  Division.  (202)  408-2575,  or 
Diane  E.  Dorius,  Associate  Director. 
Program  Development  Division.  (202) 
408-2576.  Office  of  Policy.  Federal 
Housing  Finance  Board.  1777  F  Street. 
N.W..  Washington.  D.C.  20006. 

SUPPLEMENTARY  INRMMATKM:  On  August 
4, 1997.  the  Finance  Board  published  a 
final  rule  amending  its  existing 
regulation  governing  the  AHP.  See  62 
FR  41812  (Aug.  4. 1997).  The  final  rule 
will  become  effective  on  January  1, 
1998.  In  the  months  following 
publication  of  the  final  rule,  the  Finance 
Board  has  provided  training  to  the  stafb 
of  the  Banks  to  assist  them  in  mAlring  a 
smooth  transition  to  operation  under  the 
amended  AHP  regulation.  A  number  of 
questions  of  regulatory  interpretation 
were  raised  by  Bank  staff  as  a  result  of 
the  Finance  Board's  training  sessions. 
The  staff  of  the  Finance  Board  has 
prepared  answers  to  the  most  frequently 
asked  questions.  The  Questions  and 
Answers  constitute  informal 
interpretive  guidance  for  Finance  Board 
personnel,  the  Banks.  Bank  members, 
and  program  participemts.  The  Answers 
are  intended  to  be  interpretative  of  the 
AHP  regulation,  not  statements  of 
agency  policy,  and  they  have  not  been 
considraed  or  approved  by  the  Board  of 
Directors  of  the  Finance  Board. 

The  Questions  and  Answers  are 
grouped  by  the  provision  of  the  AHP 
regulation  that  diey  discuss  and  are 
presented  in  the  same  order  as  the 
regulatory  provisions.  The  text  of  the 
Questions  and  Answers  follows: 

Text  of  the  QnestioBs  and  Answren 

Questions  and  Answers  Regarding  the 
AHP 

Definitions  (§960.1) 

Low- and  Moderate-Income  and  Very 
Low-Income  Household  Eligtbilityfor 
Current  Occupants: 

Ql.  When  a  rental  project  involves 
both  purchase  and  rehabilitation,  which 
point  in  time  should  be  used  for 
purposes  of  determining  household 
eligibility? 

Al.  The  regulation  pmmits  a  choice  of 
determining  income  eligibility  either  at 
the  time  of  completion  of  the  purchase 
or  at  the  time  of  completion  of  the 
rehabilitation. 

Q2.  In  the  case  of  profects  involving 
the  purchase  or  rehabilitation  of  rental 
housing  with  current  occupants,  can  an 
occupying  household  that  is  a  very  low- 
income  or  a  low-  or  moderate-income 
household  at  the  time  the  AHP 
application  is  submitted  to  the  Bank  be 
deemed  to  be  a  very  low-income  or  a 
low-  or  moderate-income  household  at 
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the  time  the  purchase  or  rehabilitation 
of  the  housing  is  completed? 

A2.  Yes. 

Median  Income  for  the  Area: 

Q3.  How  can  median  income 
standards  published  by  the  U.S. 
Department  of  Agriculture  (USDA)  be 
available  for  all  projects  in  a  Bank's 
District  if  USDA  publishes  median 
income  standards  only  for  rural  areas? 

A3.  USDA  income  standards  would 
be  applicable  only  to  the  rural  areas 
identified  in  the  USDA  standards.  A 
Bank  selecting  this  median  income 
standard  would  have  to  select  another 
income  standard  to  be  used  in  non-rural 
areas. 

Sponsor: 

Q4-  Does  the  definition  of  "sponsor" 
include  a  not-for-profit  organization  that 
owns  a  for-profit  entity  that  is  the 
general  partner  in  the  partnership  that 
owns  an  AHP-eligible  rental  project? 

A4.  Yes. 

Advisory  Councils  (§  960.4) 

Terms  (section  960.4(d)): 

Ql .  Is  each  Advisory  Council  member 
required  to  be  appointed  for  a  three-year 
term? 

Al.  Yes. 

Q2.  Do  terms  already  served  or  which 
currently  are  being  served  by  Advisory 
Council  members  who  are  in  office  on 
January  1,  1998.  count  toward  the  limit 
of  three  consecutive  terms? 

A2.  No.  Only  terms  that  begin  on  or 
after  January  1, 1998,  the  effective  date 
of  the  revised  AHP  regulation,  count 
toward  the  limit  of  three  consecutive 
terms. 

Minimum  Eligibility  Standards  for  AHP 
Projects  (§960.5) 

Experienced  Counseling  Organization 
(section  960.5(a)(2)(u)): 

Ql.  What  is  a  homebuyer  or 
homeowner  counseling  program 
provided  by.  or  based  on  one  provided 
by,  an  organization  recognized  as 
experienced  in  homebuyer  or 
homeowner  counseling? 

Al.  A  program  such  as  one  that  is 
provided  by  a  counseling  organization 
approved  by  HUD  or  a  state  or  local 
agency  would  qualify.  Programs  that  are 
based  on  counseling  guides  such  as 
those  provided  by  the  American 
Homeowners  Education  and  Counseling 
Institute  also  would  meet  this 
requirement. 

Homeownersbip  Set-Aside  Incentives 
(section  960.5(a)(6)): 

Q2.  What  are  financial  or  other 
incentives  to  a  household  that  are 
required  of  a  inember  that  provides 
mortgage  financing? 

A2.  A  Bank  may  determine  what  it 
considers  to  be  financial  or  other 


incentives.  For  example,  financial 
incentives  could  include  lower  (or 
foregone)  origination  fees,  other 
discounted  fees,  reduced  interest  rates, 
lower  downpayment  requirements,  or 
reductions  in  other  closing  costs.  Two 
examples  of  other  non-financial 
incentives  are  using  underwriting 
standards  that  are  more  flexible  than  the 
member's  usual  practice,  and  making 
loans  with  longer  terms  than  the 
member  usually  makes. 

Counseling  Costs  (§  960.5(a}(7)): 

Q3.  Under  what  circumstances  can 
counseling  costs  be  paid  by  AHP 
subsidies? 

A3.  For  the  competitive  application 
program,  counseling  costs  may  be  paid 
with  AHP  subsidies  if  the  costs  are 
incurred  in  coimecdon  with  counseling 
of  homebuyers  who  actually  purchase 
an  AHP-assisted  unit  and  the  cost  of  the 
counseling  has  not  been  covered  by 
another  funding  source,  including  the 
member. 

For  the  homeownersbip  set-aside 
program,  counseling  hosts  may  be  paid 
with  AHP  subsidies  if  the  costs  are 
incurred  in  connection  with  counseling 
of  homebuyers  who  actually  purchase 
an  AHP-asaiated  unit;  the  cost  of  the 
counseling  has  not  been  covered  by 
another  funding  source,  including  the 
member,  and  the  AHP  subsidies  are 
used  to  pay  only  for  the  amount  of  such 
iMionable  and  customary  costs  that 
exceed  the  highest  amount  the  member 
has  spent  annually  on  homebuyer 
counseling  costs  within  the  preceding 
three  years.  A  member  may  certify  to  the 
amount  it  spent,  including  in-house 
costs,  over  the  preceding  three  years.  If 
a  member  is  not  covering  the  cost  of 
counseling  and  has  not  paid  for 
counseling  costs  in  the  previous  three 
years,  AHP  subsidies  may  be  used  to 
pay  for  reasonable  and  customary 
counseling  costs  incurred  in  connection 
with  counseling  of  homebuyers  who 
actually  purchase  an  AHP-assisted  unit 

Direct  Subsidy  Processing  Fee*        f>. 
(§960.5(b)(4)(iii)): 

Q4.  Does  the  prohibition  on  using 
AHP  funds  to  pay  for  direct  subsidy 
processing  fees  cover  fees  for  costs 
incurred  by  a  member  in  order  to  pass 
on  the  subsidy,  such  as  legal  and 
underwriting  costs? 

A4.  Yes. 

Member  Subsidy  Limits 
(§960.5(bHtO)): 

Q5.  A  Bank  may  establish  certain 
eligibility  requirements  for  its  AHP. 
May  the  limitation  on  the  amount  of 
AHP  subsidy  available  per  member  be 
based  on  a  percentage  of  a  member's 
assets  or  a  percentage  of  the  total 
available  AHP  fundis? 


AS.  District  eligibility  requirements 
must  apply  equally  to  all  members.  A 
limitation  based  on^  percentage  of  a 
member's  assets  would  result  in  larger 
members  being  eligible  to  comp>ete  for 
more  AHP  funds  than  smaller  members; 
therefore,  such  a  limitation  would  not 
be  permitted.  However,  since  limiting 
each  member  to  no  more  than  a  certain 
percentage  of  total  available  AHP  funds 
would  apply  equally  to  each  member, 
such  a  limitation  would  be  permitted. 

Procedure  for  Approval  of  AHP 
Applications  for  Fimding  (8  960.6) 

Scheduled  Funding  Periods 
(§  960.6(b)(1)): 

Ql.  If  a  Bank  schedules  one  funding 
period  per  year,  but  is  unable  to  allocate 
its  entire  annual  AHP  contribution  in 
that  period,  may  the  Bank  hold  a  second 
funding  period  to  allocate  the  remaining 
subsidies,  even  if  the  second  funding 
period  does  not  have  a  comparable 
amount  of  funds? 

Al.  Yes.  The  concept  of  allocating 
comparable  amounts  in  each  funding 
period  is  based  on  the  premise  that  a 
Bank  schedules  more  than  one  funding 
period  a  year.  If  a  Bank  plans  one 
funding  period  and  an  insufficient 
nhmber  of  qualifying  applications  are 
approved  in  that  period,  a  Bank  may 
hold  a  second  funding  period  to  allocate 
the  unused  subsidies  and  that  period 
does  not  have  to  be  comparable  in 
amount  to  the  first  period. 

Nominal  Price  (§  960.6(b)(4)(iv)(A)): 

Q2.  Regarding  the  conveyance  of 
government-owned  or  other  properties 
for  a  "nominal"  price,  what  is  a 
"nominal"  price? 

A2.  A  small,  negligible  amount,  most 
often  one  dollar,  is  a  nominal  price. 
Modest  expenses  related  to  the 
conveyance  of  the  property  may  also  be 
p«ud. 

Not-for-profit  Organization/ 
Government  Entity  Sponsor  Scoring 
Criterion  (§960.6(b)(4)(iv)(B)): 

Q3.  Does  the  definition  of  "sponsor" 
in  §960.1  apply  to  the  not-for-profit 
organization/government  entity  sponsor 
scoring  criterion  such  that  a  not-for- 
profit  or  government  entity  sponsor  of  a 
rental  project  must  have  an  ownership 
interest  in  the  project  in  order  for  the 
project  to  get  any  points  under  that 
criterion? 

A3.  Yes. 

First  District  Priority 
(§960.6(b)(4Hiv)(F)): 

Q4.  If  a  Bank  chooses  more  than  one 
criterion  for  which  an  AHP  application 
may  receive  points  under  the  First 
District  Priority  scoring  category,  how 
are  points  to  be  allocated  among  those 
criteria? 


Federal  Regirter  /  Vol.  62.  No.  246  /  Tuesday,  December  23,  1997  /  Rules  and  Regulations    66979 


A4.  If  a  Bank  permits  applications  to 
receive  points  for  meeting  more  than 
one  criterion  under  the  First  District 
Priority  scoring  category,  the  Bank  must 
split  the  total  number  of  points  for  the 
First  District  Priority  among  those 
criteria.  The  sum  of  the  points  allocated 
to  each  of  the  criteria  must  equal  the 
total  number  of  points  allocated  to  the 
First  District  Priority.  Each  application 
*  must  be  scored  according  to  the  extent 
to  which  it  meets  each  of  the  criteria. 
An  application  cannot  receive  mora 
than  the  total  ntmiber  of  points        * 
allocated  to  a  particular  criterion  if  the 
application  meets  that  criterion.  If  an 
application  meets  all  the  criteria  under 
the  First  District  Priority,  the 
application  cannot  receive  more  than 
the  total  number  of  points  allocated  to 
the  First  District  Priority. 

Subsidy-Per-Unit 
(§960.6(bK4HivKH)): 

Q5.  Is  subsidy-per-unit  based  on  AHP- 
targeted  units  only? 

A5.  Yes.  The  project  is  scored  based 
on  the  extent  to  which  the  project 
proposes  to  use  the  least  amount  of  AHP 
subsidy  per  AHP-targeted  unit.  AHP- 
targeted  imits  are  any  units  that  will  be 
purchased  by,  or  reserved  for  occupancy 
by  and  affordable  for,  households  with 
incomes  of  80  percent  or  less  of  area 
median  income. 

Funding  Alternates  (§  960.6(b)(5Xi)): 

Q6.  If  sufficient  AHP  funds  are 
recovered  or  repaid  firom  previously 
committed  AHP  awards,  must  they  be 
used  to  fund  projects  approved  as 
alternates  in  a  previous  funding  period? 

A6.  No.  Recovered  and  repaid  AHP 
subsidies  must  be  ratumed  to  a  Bank's 
AHP  fund.  A  Bank  may,  but  is  not 
required  to,  fund  alternate  projects  firom 
recovered  or  repaid  AHP  funds. 

Board  of  Directors  Approval 
(§960.6(bH5Xii)): 

Q7.  May  responsibility  to  approve  .or 
disapprove  AHP  applications  be 
delegated  by  the  board  of  directors  of  a 
Bank  to  a  committee  of  the  board? 

A7.  Yes.  Such  delegation  should  be 
done  on  an  anniial  basis. 

Modification  of  AHP  Applications  Prior 
to  Project  Completion  (§960. 7 J 

Material  Change  (§  960. 7(a)): 
Ql.  For  purposes  of  modifications  to 
AHP  applications  prior  to  project 
Completion,  what  constitutes  a  change 
in  a  project  that  "materially"  affects  the 
facts  under  which  the  project's 
application  was  originally  scored  and 
approved  for  AHP  funding? 

Al.  A  change  that  materially  affects 
the  facts  under  which  an  AHP 
application  was  originally  scored  and 
approved  is  any  change  that  has  the 
potential  for  rendering  the  project 


ineligible  or  for  changing  the  score  that 
the  project  received  in  the  funding 
period  in  which  it  was  originally  scored, 
had  the  changed  facts  been  operative  at 
that  time.  Examples  include  changes  in 
the  level  of  income  targeting  or  the 
number  of  targeted  units  in  a  project. 

Procedures  for  Funding  (§  960.8) 

Direct  Subsidy  Changes 
(§960.8(cX3)(i)): 

.  Ql.  When  a  Bank  has  approved  a 
direct  subsidy  for  an  interest  rate  or 
principal  write-down,  is  the  Bank 
required  to  reduce  the  amount  of  the 
direct  subsidy  when  interest  rates 
decrease? 

Al.  Yes.  The  Bank  must  reduce  the 
amount  of  AHP  subsidy  when  interest 
rates  have  decreased  from  the  time  of 
the  approval  of  the  AHP  application  to 
the  time  of  funding.  However,  the  Bank 
does  have  the  discretion  to  process  a 
project  modification  under  §  960.7  to 
cover  additional  amotmts  of  subsidy 
required  due  to  increased  project  costs 
or  the  loss  or  reduction  of  other  funding 
sources.  The  modification  could  be 
approved  by  the  Bank's  staff,  rather  than 
the  Bank's  board  of  directors,  if  the 
amoimt  of  AHP  subsidy  required  does 
not  exceed  the  amount  of  the  originally 
approved  subsidy. 

Modification  of  AHP  Applications  After 
Project  Completion  (§  960.9) 

Material  Change  (§  960.9): 
Ql.  For  purposes  of  modifications  to 
AHP  applications  after  project 
completion,  what  constitutes  a  change 
in  a  project  that  "materially"  affects  the 
facts  under  which  the  project's 
application  was  originally  scored  and 
approved  for  AHP  fimding? 

Al.  A  change  that  materially  affects 
the  facts  under  which  an  AHP 
application  was  originally  scored  and 
approved  is  any  change  that  has  the 
potential  for  rendering  the  project 
ineligible  or  for  changing  the  score  that 
the  project  received  in  the  funding 
period  in  which  it  was  originally  scored, 
had  the  changed  facts  been  operative  at 
that  time.  Examples  include  changes  in 
the  level  of  income  targeting  or  the 
number  of  targeted  imits  in  a  project 
Financial  Distress  (§  960.9(a)): 
Q2.  May  a  completed  project  qualify 
for  a  modification  if  it  is  at  risk  of  falling 
into  financial  distress? 

A2.  Yes.  A  project  must  provide 
sufficient  information  for  the  Bank  to 
determine  that  it  either  is  in  financial 
distress  or  is  at  substantial  risk  of  fidling 
into  financial  distress.  This  section  is 
intended  to  provide  flexibility  to  modify 
the  commitments  made  in  the  approved 
AHP  application  if  those  modifications 
will  help  to  avert  the  potential  finwnrial 


distress.  However,  if  a  completed 
project  needs  additional  AHP  funds,  it 
must  compete  for  those  additional 
funds. 

Initial  Monitoring  Requiraments 
(§960.10) 

Verification  of  Reasonable  and 
Customary  Costs  (§  §  960.10(cXlKW  and 
(cH2)(ii)): 

Ql.  What  t)rpes  of  documentation  may 
a  Bank  rely  on  in  order  to  establish  that 
a  project's  actual  costs  were  reasonable 
and  customary  in  accordance  with  the 
Bank's  project  feasibility  guidelines? 

Al.  If  a  project  is  fimd^  by  other 
funding  sources  (such  as  Federal  Low- 
Income  Housing  Tax  Credits,  FHA)  that 
require  a  cost  certification  upon 
completion  of  construction  or 
rehabilitation,  the  Bank  may  rely  upon 
that  cost  certification  to  make  its  own 
determination  whether  the  costs  are 
reasonable  and  customary.  If  a  cost 
certification  is  unavailable,  the  Bank 
shall  review  the  final  statement  of 
sources  and  uses  of  funds  to  make  that 
determination. 

Verification  of  Provision  of  Activities 
and  Services  (§  960.10(c)(2)(i)): 

Q2.  Is  a  site  visit  necessary  to  confirm 
that  the  services  and  activities 
committed  to  in  an  AHP  rental  housing 
application  have  been  provided? 

A2.  A  site  visit  is  not  necessary  if  the 
Bank  has  a  certification  and  sufficient 
documentation  to  provide  the  Bank  with 
reasonable  assurance  that  the  services 
and  activities  have  been  provided. 

Long-Term  Monitoring  (§  960. 11) 

Reasonable  Sampling  Plan 

(§960.11(a)(3)(iii)(C)): 

Ql.  What  would  be  considered  a 
reasonable  sampling  plan  for  the 
selection  of  projects  to  be  monitored  by 
a  Bank  each  year? 

Al.  A  Bank,  working  with  its  internal 
auditors,  may  develop  a  sampling 
methodology  that  is  designed  to  assure 
that  all  projects  are  monitored  according 
to  the  schedule  established  in 
§  960.11(a)(3)(iii)  of  Uie  revised  AHP 
regulation. 

Remedial  Action  for  Noncompliance 
(§960.12) 

Reasonable  Collection  Efforts 
(§960.12(aX2Xu)): 

Ql.  What  are  reasonable  collection 
efforts  in  the  recovery  of  AHP  subsidy 
by  a  member  firom  the  project  sponsor 
or  owner? 

Al.  Reasonable  collection  efforts  will 
depend  on  the  facts  and  circumstances 
of  a  given  situation,  including,  but  not 
limited  to,  the  expected  cost  of  recovery 
of  the  AHP  subsidy  and  the  amount  of 
subsidy  to  be  recovered.  Reasonable 
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collection  efforts  may  involve 
negotiaUon  and  pursuit  of  legal 
remedies  against  a  project  sponsor  or 
owner,  in  addition  to  the  enforcement  of 
a  member's  rights  under  a  mortgage  or 
other  lien  on  the  project. 

Use  of  Recovered  Interest  for  AHP- 
Eligible  Proiects  (§960.12(c)(lXi)}: 

Q2.  If  AHP  subsidy  and  interest  are 
recovered  by  a  Bank  from  a  member, 
does  the  interest,  as  well  as  the  AHP 
subsidy,  have  to  be  made  available  for 
other  AHP-eligible  projects  und6r 
§960.12(6)? 

A2.  Yes. 
Other  Issues 

Project  Completion  (§§960.1.  960.10 
and  960.11): 

Ql.  When  is  "project  completion"  to 
be  determined  for  monitoring  purposes? 

Al.  The  date  on  which  a  certiflcate  of 
occupancy  is  issued  is  one  way  to 
determine  project  completion.  In  areas 
that  do  not  require  certificates  of 
occupancy,  a  Bank  should  identify  in  its 
monitoring  procedures  alternative  ways 
that  it  will  use  to  determine  that  a 
project  is  completed. 

Use  of  AHP  Funds  for  Otherwise 
Eligible  Costs  (§  960.5): 

Q2.  May  a  Bank  prohibit  the  use  of 
AHP  funds  for  certain  types  of  costs  that 
are  otherwise  eligible  under  the  statute 
and  revised  AHP  regulation? 

A2.  No. 

Retention  and  Monitoring 
Requirements  Applicable  to  Projects 
Approved  Prior  to  January  1 ,  1 998 
(§  §  960. 1 .  960. 11.  and  960. 1 6): 

Q3.  What  are  the  retention  and 
monitoring  periods  for  projects 
approved  prior  to  January  1, 1998? 

A3.  The  retention  and  monitoring 
periods  for  projects  approved  prior  to 
January  1,  1998,  are  5  years  from  project 
completion  for  owner-occupied  housing 
and  15  years  from  project  completion 
for  rental  housing. 

Dated:  December  12.  1997. 
William  W.  Ginaberg. 
Managing  Director. 

|FR  Doc.  97-33254  Filed  12-22-97:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

FMtoral  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  97-NIIA-283-AO;  Amandmant 

3»-i(ett:  AO  97-2e-i9] 

RIN2120-AA64 

Airworthiness  Directives;  Aarospatiale 
MocM  ATR42-300  and  ATR42-320 
Sorias  Airplanes 

AQCNCY:  Federal  Aviation 
Administration,  DOT. 
ACTK)N:  Final  rule;  request  for 
comments. 


This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Aerospatiale  Model 
ATR42-300  and  ATR42-320  series 
airplanes,  that  currently  requires 
repetitive  ultrasonic  inspections  to 
detect  fatigue  cracks  of  the  lower  lugs  of 
the  barrel  of  the  main  landing  gear 
(MLG):  and  replacement  of  cracked 
lower  lugs  with  new  or  serviceable 
parts,  and  a  follow-on  inspection.  This 
amendment  expands  the  applicability  of 
the  existing  AD.  This  action  also 
provides  for  an  optional  terminating 
action,  which,  if  accomplished, 
terminates  the  repetitive  inspection 
requirement.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  in  this  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  of  the  lower  lugs  of  the  barrel 
of  the  MLG.  which  could  lead  to  the 
collapse  of  the  MLG. 
DATES:  Effective  January  7, 1998. 

The  incorporation  by  reference  of 
Messier-Dowty  Service  Bulletin  631- 
32-133,  dated  February  24,  1997,  as 
revised  by  Messier-Dowty  Service 
Bulletin  Change  Notice  No.  1,  dated 
March  18,  1997,  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  7, 
1998. 

The  incorporation  by  reference  of 
Messier-Dowty  Service  Bulletin  631- 
32-132.  dated  January  21,  1997.  as 
listed  in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  March  7.  1997  (62  FR 
7665.  February  20.  1997). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  22. 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 


283-AD,  1601  Land  Avenue.  SW., 
Ronton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  f, 

Street.  NW..  suite  700,  Washington,  DC. 
FOA  FURTMER  INFORMATION  CONTACT: 
Interdbtional  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMBfTARY  INFORMATION:  On 
February  10, 1997,  the  FAA  issued  AD 
97-04-09.  amendment  39-9933  (62  FR 
7665,  February  20,  1997).  which  is 
applicable  to  certain  Aerospatiale  Model 
ATR42-300  and  ATR42-320  series 
airplanes.  That  AD  requires  repetitive 
ultrasonic  inspections  to  detect  fatigue 
cracks  of  the  lower  lugs  of  the  barrel  of 
the  main  landing  gear  (MLG).  for 
airplanes  on  which  the  barrel  assembly 
has  been  overhauled  or  repaired.  If  any 
lower  lug  is  found  to  be  cracked,  the  AD 
further  requires  replacement  of  the  MLG 
barrel  assembly  with  new  or  serviceable 
parts,  and  a  follow-on  inspection.  That 
action  was  prompted  by  reports 
indicating  that,  due  to  fatigue  cracking 
in  the  lower  lugs  of  the  barrel,  the  MLG 
collapsed.  The  actions  required  by  that 
AD  are  intended  to  detect  and  correct 
such  fatigue  cracking,  which  could  lead 
to  the  collapse  of  the  MLG. 

Actioiis  Since  laauance  of  Prerioas  Rule 

Since  the  issuance  of  that  AD,  the 
Direction  Generate  de  1' Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  advises  that  further 
investigation  has  revealed  that  the 
fatigue  cracking  is  the  result  of  a  design 
flaw  that  may  also  affect  new  barrel 
assemblies  that  have  never  been 
overhauled  or  repaired.  In  addition,  the 
E)GAC  advises  that  the  interval  for  the 
repetitive  inspections  may  be  extended 
from  700  landings  to  900  landings. 

Relevant  Service  brfbrmation 

Messier-Dowty  has  issued  Service 
Bulletin  631-32-133,  dated  February 
24, 1997,  which  describes  procedures  to 
modify  the  lower  lugs  of  the  barrel  of 
the  MLG.  The  modification  entails 
reconditioning  the  lower  lugs  and 
installing  new  bushings  on  the  swinging 
lever.  Accomplishment  of  this 
modification  will  prevent  failure  of  the 
lugs  due  to  fatigue  cracking. 
Accomplishment  of  the  modification 
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eliminates  the  need  for  the  repetitive 
visual  inspections.  The  DGAC  classified 
this  service  bulletin  as  mandatory,  and 
issued  French  airworthiness  directive 
96-294(B)Rl,  dated  September  10, 1997, 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manu&ctiu«d 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regidations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  Informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  supersedes  AD  97-04-09 
to  continue  to  require  repetitive 
ultrasonic  inspections  to  detect  fatigue 
cracks  of  the  lower  lugs  of  the  barrel  of 
the  main  landing  gear  (MLG);  and 
replacmaent  of  cracked  lower  lugs  with 
new  or  serviceable  parts,  and  a  follow- 
on  inspection.  This  AD  expands  the 
applicability  of  the  existing  AD  to 
include  all  Model  ATR42-300  and  -320 
series  airplanes,  regardless  of  whether 
the  MLG  barrel  assemblies  installed  on 
those  airplanes  are  new,  overhauled,  or 
repaired.  Additionally,  this  AD  extends 
the  repetitive  inspection  interval  from 
700  to  900  landings. 

This  AD  also  provides  for  optional 
modification  of  the  lower  lugs  of  the 
barrel  of  the  MLG,  which,  if 
accomplished,  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  AD.  The 
modification  is  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  FAA  is  currenUy 
considering  requiring  the  modification 
of  the  lower  lugs  of  the  barrel  of  the 
MLG.  However,  the  planned  compliance 
time  for  the  installation  of  the 
modification  is  sufficienUy  long  so  that 
prior  notice  and  time  for  public 
comment  will  be  practicable. 


Determination  of  Rule's  Effective  Date 

Since  a  sitiiation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
.cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Niunber  97-NM-283-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  EKDT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AiRWORTHINE8S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g}.  40113.  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9933  (62  FR 
7665,  February  20, 1997),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-,  to  read  as  follows: 

97-26-lS    Aerospatiale:  Amendment  39- 
10262.  Docket  97-NM-283-AD. 
Supersedes  AD  97-04-09,  Amendment 
3»-9933. 
Applicability:  All  Mode!  ATR42-300  and 
ATR42-320  series  airplanes,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modiRed,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiRcation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AO;  and,  if  the  unsafie  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 
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Compliance:  Raquind  ••  indicated,  unless 
■ccompUshed  previously. 

To  detect  end  correct  bitigue  cracking  in 
the  lower  lugs  of  the  berrel  of  the  main 
landing  gear  (MLC).  and  consequent  collapse 
of  the  MLC.  accomplish  the  following: 

(a)  Perform  an  ultrasonic  inspection  to 
detect  fatigue  cracks  of  the  lower  lugs  of  the 
barrel  of  the  MLG,  in  accordance  with 
Messier-Dowty  Service  Bulletin  031-32-132, 
dated  January  21, 1997.  at  the  time  specified 
in  paragraph  (aMD  or  (a)(2)  of  this  AD,  as 
applicaole: 

(1)  Within  2  years  after  the  last  overhaul 
or  repair  of  the  lower  lugs  of  the  barrel  of  the 
MLC.  or  within  60  days  after  March  7.  1997 
(the  effective  date  of  AD  97-04-09, 
amendment  39-9933),  whichever  occurs 
later;  or 

(2)  Within  5  yean  after  the  installation  of 
a  new  MLC  barrel  assembly,  or  within  60 
days  after  the  effiecUve  date  of  this  AD, 
whichever  occurs  later. 

(b)  If.  during  any  inspection  required  by 
this  AO,  no  echo  is  detected,  or  if  the  echo 
is  less  than  20%,  repeat  the  ultrasonic 
inspection  thereafter  at  intervals  not  to 
exceed  900  landings- 

(c)  If.  during  any  inspection  required  by 
this  AD,  the  echo  is  greater  than  or  equal  to 
20%.  prior  to  further  flight,  replace  the  MLC 
barrel  assembly  with  a  new  or  serviceable 
MLC  berrel  assembly,  in  accordance  with  the 
service  bulletin. 

(1)  If  the  damaged  barrel  assembly  is 
replaced  with  an  overhauled  or  repaired 
■nembly.  within  2  years  after  installation  of 
that  overhauled  or  rapairad  part,  accomplish 
the  actions  specified  In  paragraph  (a)  of  this 
AD. 

(2)  If  the  damayri  barrel  assembly  is 
replaced  tvith  a  new  barrel  assembly,  within 
5  years  after  installation  of  that  new  part, 
accomplish  the  actions  specified  in 
paragraph  (a)  of  this  AD. 

(d)  Modification  of  the  lower  higs  of  the 
barrel  of  the  MLC  in  accordance  with 
Maasier-Dowty  Service  Bulletin  631-32-133. 
dated  February  24. 1997.  as  revised  by 
Messier-Dowty  Service  Bulletin  Change 
Notice  No.  1.  dated  March  18.  1997. 
constilutaalHadliating  action  for  the 
repetitive  tawpaction  requirements  of  this 
AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators ' 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existBDca  of  approved  alternative  methods  of 
I  with  this  AD.  if  any.  may  be 
1  the  International  Branch, 
ANM-116. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


(a)  The  actions  shall  be  dona  in  accordance 
wilS  Messier-Dowty  Service  Bulletin  631- 
32-133.  dated  February  24.  1997.  as  revised 
by  Messier-Dowty  Service  Bulletin  Change 
Notice  No.  1,  dated  March  18.  1997;  and 
Messier-Dowty  Service  Bulletin  631-32-132, 
dated  January  21, 1997. 

(1)  The  incorporation  by  reference  of 
Messier-Do%vty  Service  Bulletin  631-32-133. 
dated  February  24, 1997,  as  revised  by 
Messier-Dowty  Service  Bulletin  Change 
Notice  No.  1,  datad  March  18. 1997,  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Messier-Dowty  Service  Bulletin  631-32-132. 
dated  January  21.  1997.  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  March  7. 1997  (62  FR  7669. 
February  20, 1997). 

(3)  Copies  may  be  obtained  from 
Aerospatiale,  316  Route  de  BayoniM,  31060 
Toulouse,  Cedex  03.  France.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW..  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register.  BOO  North  Capitol  Street.  NW.,  suite 
700,  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  90- 
294(B)R1,  datad  September  10, 1997. 

(h)  This  amendment  becomes  eftectiva  on 
January  7. 1990. 

Issued  in  Renton,  Washington,  on 
December  15, 1997. 


DartaUM.! 

Acting  Manager.  Tramport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  97-33509  Filed  12-22-97;  0:45  am) 


MUJNQ  COOK  4a«»-i»-u 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatratlon 

21  CFR  Part  500 
(DOGliat  No.  96N-04171 

Carclnoganicity  Taating  of  CompourKte 
Uaad  in  Food-Producing  Animala 

AOENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

aUMMAMV:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
regulations  that  set  forth  the 
requirements  for  the  carcinogenicity 
testing  of  compounds  used  in  food- 
producing  animals.  The  amended 
regulations  will  eliminate  the  specific 
requirement  that  a  sponsor  must 
conduct  oral,  chronic,  dose-response 
studies.  This  action  is  intended  to  allow 
FDA  and  sponsors  greater  flexibility  in 
choosing  the  types  of  studies  used  for 
testing  the  carcinogenicity  of 
compounds  used  in  food-producing 


animals.  The  increased  flexibility  will 
make  it  easier  and  more  economical  for 
sponsors  to  complete  required  testing, 
llieae  actions  are  part  of  FDA's 
continuing  effort  to  achieve  the 
objectives  set  forth  in  the  President's 
"National  Parfonnance  Review" 
initiative,  which  is  intended  to  provide 
a  comprehensive  review  of  all  rules  in 
order  to  identify  those  that  are  obsolete 
and  burdensome  and  to  delete  or  revise 
them. 

EFFECTIVE  DATE:  February  23, 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Margcuet  A.  Miller,  Center  for 
Veterinary  Medicine  (HFV-100).  Food 
and  Drug  Administration,  7500  Standish 
PI.,  RockviUe.  MD  20855.  301-827- 
0205. 
SUPmXMENTARY  MFORMATION: 

LBackground 

In  the  Fedaral  Register  of  June  20. 
1996  (61  FR  31468),  FDA  proposed  to 
revise  the  requirements  for  the 
carcinogenicity  testing  of  compounds 
used  in  food-producing  animals  as  set 
forth  in  §  500.80(b)  (21  CFR  500.80(b)) 
of  the  new  animal  drug  approval 
regulations.  The  second  sentence  of 
S  500.80(b)  of  the  existing  regulation 
states,  "The  bioassays  that  a  sponsor 
conducts  must  be  oral,  chronic,  dose- 
response  studies  and  must  be  designed 
to  assess  carcinogenicity  and  to 
determine  the  quantitative  aspects  ()f 
any  carcinogenic  re8p>onse."  The 
proposed  rule  would  revise  the  siting 
language  to  eliminate  the  words  "must 
be  oral,  chronic,  dose-response  studies 
and  "  *   •  •. 

When  the  existing  regulation  was 
issued,  i  chronic  study  was  the  standard 
test  for  carcinogenicity.  However, 
advances  in  models  used  to  assess 
carcinogenicity  have  been  made  in 
recent  years.  For  example,  scientists 
now  agree  that  a  chronic  study,  as 
required  under  current  regulations,  may 
not  measure  the  appropriate  time  point 
necessary  to  assess  carcinogenicity  for 
some  compounds.  Study  designs  other 
than  a  chronic  study  may  result  in  a 
better  evaluation  of  the  compound  in  a 
number  of  cases. 

FDA  recognized  these  scientific 
advances  by  proposing  to  remove  the 
requirement  for  oral,  chronic,  dose- 
response  studies  so  that  sponsors  would 
have  the  option  of  using  other  study 
designs  when  assessing  the 
carcinogenicity  of  compounds  used  for 
food-producing  animals.  This  proposed 
change  would  allow  FDA  and  sponsors 
greater  flexibility  in  choosing  types  of 
studies  for  testing  the  carcinogenicity  of 
compounds  used  in  food-producing 
animals,  making  it  more  economical  and 
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easier  for  sponsors.  No  comments  were 
received  on  the  proposed  rule. 

IL  ConchdSon 

Because  the  agency  has  determined 
that  the  underlying  rationale  in  support 
of  the  amendment  remains  soimd  and 
because  no  comments  or  other 
information  were  received  suggesting 
any  modification,  the  revisions  set  forth 
in  the  proposed  rule  have  not  been 
modified  in  the  final  rule.  Accordingly, 
the  final  rule  deletes  the  specific 
requirement  that  required  a  sponsor  to 
conduct  oral,  chronic,  dose-response 
studies. 

As  stated  in  the  proposal,  this 
revision  is  consistent  with  the  goals  of 
the  President's  National  Performance 
Review.  The  agency's  actions  are  part  of 
its  continuing  effort  to  achieve  the 
objectives  set  forth  in  that  initiative, 
which  is  intended  to  provide  a 
comprehensive  review  of  all  rules  in 
order  to  identify  those  that  are  obsolete 
and  burdensome  and  to  delete  or  revise 
them.  « 

m.  Environmental  Impact 

FDA  has  carefully  considered  the 
potential  environmental  effects  of  this 
action  and  has  determined  that  this 
action  is  categorically  excluded  under 
21  CFR  25.30(h).  This  action  revises  the 
requirements  for  testing  the 
carcinogenicity  of  compounds  used  for 
food-producing  animals,  but  will  not 
cause  an  increase  in  the  existing  level  of 
use  or  cause  a  change  in  the  intended 
uses  of  the  product  or  its  substitutes. 
Therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

IV.  Anal]rsis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866, 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  and  under  the 
Unfimded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages,  and  distributive 
impacts  and  equity).  The  Regulatory 
Flexibility  Act  requires  agencies  to 
examine  the  economic  impact  of  a  rule 
on  small  entities.  The  Unfiinded 
Mandates  Reform  Act  requires  agencies 
to  prepare  an  assessment  of  anticipated 
costs  and  benefits  before  enacting  any 
rule  that  may  result  in  an  expenditure 
in  any  one  year  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 


private  sector,  of  $100,000,000  (adjusted 
annually  for  inflation). 

This  amendment  to  the  regulations 
setting  forth  the  requirements  for  the 
carcinogenicity  testing  of  compounds 
used  in  food-producing  animals  will 
eliminate  the  specific  requirement  that 
a  sponsor  must  conduct  oral,  chronic, 
dose-response  studies,  giving  the  agency 
and  sponsors  greater  flexibility  in 
choosing  the  types  of  studies  used  for 
testing  the  carcinogenicify  of 
compounds  used  in  food-producing 
animals.  The  resultant  expanded 
flexibility  will  make  it  easier  and  less 
costly  for  sponsors  to  complete  required 
testine. 

FDA  concludes  that  this  final  rule  is 
consistent  with  the  principles  set  forth 
in  the  Executive  order  and  in  these  two 
statutes.  In  addition,  the  agency  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  is  not 
subject  to  review  under  the  Executive 
order.  Because  the  final  rule  does  not 
impose  a  mandate  that  results  in  an 
expenditiu^  of  $100  million  or  more  by 
State,  local,  and  tribal  governments  in 
the  aggregate,  or  by  the  private  sector  in 
any  one  year,  a  written  statement  and 
economic  analysis  are  not  required  as 
prescribed  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  the  rule  will  clarify 
FDA  policy  and  simplify  the  pnxress  for 
submitting  certain  applications,  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act.  no  fiuther  analysis  is 
required. 

V.  Paperwork  Reduction  Act  of  1995 

FDA  has  determined  that  this  rule 
contains  no  collection  of  information 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

VI.  Federalism 

FDA  has  analyzed  the  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  12612  and  has 
determined  that  this  final  rule  does  not 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  21  CFR  Part  500 

Animal  drugs.  Animal  feeds.  Cancer, 
Labeling,  Polychlorinated  biphenyls 
(PCB's). 

Therefore,  tmder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  500  is 
amended  as  follows: 

PART  500— GENERAL 

1.  The  authorify  citation  for  21  CFR 
part  500  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  342,  343. 
348.  351,  352,  353,  360b,  371. 

S  500.80    [Amendacq 

2.  Section  500.80  Scope  of  this 
subpart  is  amended  in  paragraph  (b)  in 
the  second  sentence  by  removing  the 
phrase  "must  be  oral,  chronic,  dose- 
response  studies  and". 

Dated:  December  17, 1997. 
William  B.  Schultc. 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  97-33483  Filed  12-22-97;  8:45  am] 

BILUNQ  CODE  4iaiM>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  and  Injectable  Dosage 
Form  New  Animal  Drugs;  Imidocarb 
Dipropionate 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Schering- 
Plough  Animal  Health  Corp.  The  NADA 
provides  for  subcutaneous  or 
intramuscular  use  of  imidocarb 
dipropionate  solution  for  dogs  for 
treatment  of  babesiosis. 

EFFECTIVE  DATE:  December  23. 1997 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PI., 
RockviUe.  MD  20855.  301-594-1618. 

SUPPLBNENTARY  INFORMATION:  Schering- 
Plough  Animal  Health  Corp.,  1095 
Morris  Ave.,  Union,  N)  07083,  has  filed 
NADA  141-071  imizol®  (imidocarb 
dipropionate)  solution  for  subcutaneous 
or  intramuscular  use  for  treatment  of 
dogs  with  clinical  signs  of  babesiosis 
and/or  demonstrated  Babesia  organisms 
in  the  blood.  The  drug  is  limited  to  use 
by  or  on  the  order  of  a  licensed 
veterinarian.  The  NADA  is  approved  as 
of  November  7,  1997,  and  the 
regulations  are  amended  by  adding  new 
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21  CFR  522.1156  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.1  l(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Farklawn  Dr., 
rm.  1-23.  Rockville.  MD  20857,  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Under  section  512(cK2HFMii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
this  approval  for  use  in  nonfood- 
producing  animals  qualifies  for  3  years 
of  marketing  exclusivity  beginning 
November  7,  1997,  because  the 
application  contains  substantial 
evidence  of  the  effectiveness  of  the  drug 
involved  and  any  studies  of  animal 
saiMy  or,  in  the  case  of  food-producing 
■ninials,  human  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies)  required  for  approval  of  the 
application  and  conducted  or  sponsored 
by  the  applicant. 

The  agency  has  determined  under  21 
CFR  25.33(aj(l)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Ual  ofSvMects  ia  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  [)rugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  522  is  amended  as  follows: 

PART  922— IMPLAIITAT10N  OR 
INJECTABLE  DOSAGE  FORM  NEW 

1.  The  authority  ciution  for  21  CFR 
part  522  continues  to  read  as  follows: 

r  21  U.S.C  360b. 


2.  New  S  522.1156  U  added  to  read  as 
follows: 


1522.1156 


tftSfODtoilflM 


(a)  Speclflcatlon$.  Each  milliliter  of 
iniectable  solution  contains  1 20 
milligrams  of  imidocarb. 

(b)  Sponsor.  See  No.  000061  in 
S  510.600(c)  of  this  chapter. 

(c)  IReserved) 

(d)  Conditions  of  use — (1)  Ooga— <i) 
Amount.  6.6  milligrams  imidocarb  per 


kilogram  (3  milligrams  per  pound)  of 
body  weight. 

(ii)  Indications  for  use.  Treatment  of 
clinical  signs  of  babesiosis  and/or 
demonstrated  Babesia  organisms  in  the 
blood. 

(iii)  Limitations.  Use  subcutaneously 
or  intramuscularly.  Not  for  intravenous 
use.  Repeat  the  dose  after  2  weeks  for  a 
total  of  two  treatments.  Imidocarb  is  a 
cholinesterase  inhibitor.  Do  not  use 
simultaneously  with  or  a  few  days 
before  or  after  treatment  with  or 
exposure  to  cholinesterase- inhibiting 
drugs,  pesticides,  or  chemicals.  Federal 
law  restricts  this  drug  to  use  by  or  on 
the  order  of  a  licensed  veterinarian. 

(2)  [Reserved] 


15. 1M7. 
F.Siudloi; 

Director,  Center  for  Veterinary  ktedicine. 
[FR  Doc  97-33486  Fil«l  12-22-97: 8:45  am) 
4ia»-a«-# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Usa  In  Animal 
Feeds;  SaMnomycIn,  Bacitracin  Zinc, 
andRoxarsons 

AOdCV:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 


The  Food  and  Drug 
Administration  (FDA)  is  »m»nHing  the 
animal  drug  regulations  to  reflect 
approval  of  two  abbreviated  new  animal 
drug  applications  (ANADA's)  filed  by 
Alpharma  Inc.  The  ANADA's  provide 
for  using  approved  8alinom3rcin. 
bacitracin  zinc,  and  roxarsone  Type  A 
medicated  articles  to  make  Type  C 
medicated  broiler  chicken  Ceeds  used  for 
prevention  of  coccidiosis,  increased  rate 
of  weight  gain,  and  improved  feed 
efficiency. 

EFFECTIVE  DATE:  December  23. 1997. 
FOR  FUKTHCR  arOWMAHOW  CONTACT: 
Jeffrey  M.  Gilbert.  Center  for  Veterinary 
Medicine  (HFV-128).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-594-1602. 
•U^PIAKNTARY  ayOWMATION:  Alpharma 
Inc..  One  Executive  Dr..  P.O.  Box  1399, 
Fort  Lee,  N)  07024.  is  sponsor  of 
ANADA's  200-209  and  200-215  that 
provide  for  combining  approved 
salinomycin.  bacitracin  zinc,  and 
roxarsone  Type  A  medicated  articles  to 
make  Type  C  medicated  broiler  feeds 
containing  salinomycin  40  to  60  grams 
per  ton  (g/t).  bacitracin  zinc  10  to 


50  g/t.  and  roxarsone  34.1  g/t.  The  Type 
C  medicated  feed  is  used  for  the 
prevention  of  coccidiosis  caused  by 
Eimeria  tenella,  E.  necatrix,  E. 
acervulina,  E.  brurtetti,  E.  mivati,  and  E. 
maxima,  increased  rate  of  weight  gain, 
and  improved  feed  efficiency. 
Alpharma  Inc.'s  ANADA  200-209 

Srovides  for  using  approved  SACOX® 
ioechst-Roussel  Vet's  salinomycin 
ANADA  200-075).  ALBAC®  (Alpharma 
Inc's  bacitracin  zinc  ANADA  200-223), 
and  3-NITRO(9  (Alpharma  hic.'s 
roxarsone  NADA  7-891)  Type  A 
medicated  articles  to  make  the 
combination  drug  Type  C  medicated 
faeds.  Alpharma  Inc.'s  ANADA  200-215 
provides  for  using  approved  BIOCOX® 
(Hoffmann-LaRoche,  Inc.'s  salinomycin 
NADA  128-686),  ALBAC®  (Alpharma 
Inc.'s  bacitracin  zinc  ANADA  200-223). 
and  3-NITRO®  (Alpharma  Inc's 
roxarsone  NADA  7-891)  Type  A 
medicated  articles  to  make  the 
combination  drug  Type  C  nwdicated 
feeds. 

Alpharma  Inc's  ANADA  200-209  is 
approved  as  a  generic  copy  of  Hoechst- 
Roussel  Vet's  ANADA  200-143. 
Alpharma  Inc.'s  ANADA  200-215  is 
spproved  as  a  generic  copy  of 
HoChnann-LaRoche,  Inc.'s  NADA  139- 
190.  The  ANADA's  are  approved  as  of 
December  23,  1997,  and  the  regulations 
are  amended  in  21  CFR 
558.550(b)(l)(ixMc)  to  reflect  the 
appcpvals.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summaries. 

This  approval  is  for  use  of  three  single 
ingredient  Type  A  medicated  articles  to 
make  combination  drug  Type  C 
medicated  feeds.  One  ingredient, 
roxarsone.  is  a  Category  0  drug  as 
defined  in  21  CFR  558.3(bMl)(ii).  As 
provided  in  21  CFR  558.4(b).  an 
approved  form  FDA  1900  is  required  to 
make  Type  C  medicated  feed  frt>m  a 
Category  n  drug.  Under  section  512(m) 
of  the  act  (21  U.S.C.  360b(m)),  as 
amended  by  the  Animal  Drug 
Availability  Act  of  1996  (Pub.  L.  104- 
250),  medicated  feed  applications  have 
been  replaced  by  a  requirement  for  fiaed 
mill  licenses.  Therefore,  use  of 
salinomycin,  bacitracin  zinc,  and 
roxarsone  Type  A  medicated  articles  to 
make  Type  C  medicated  feeds  as 
provided  in  ANADA's  200-209  and 
200-215  is  limited  to  manufacture  in  a 
licensed  feed  mill. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2Hii),  a  summary  of 
safiety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  each  of  these  applications 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
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Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33  that  these  actions  are  of  a 
type  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Sub^ts  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Aothority:  21  U.S.C.  360b.  371. 

1568.560    [Amended] 

2.  Section  558.550  Salinomycin  is 
amended  in  paragraph  (b)(l)(ix)(c)  by 
removing  "No.  000004"  and  adding  in 
its  place  "Nos.  000004  and  046573". 

Dated:  October  30. 1997. 
Stephen  F.  Sundlof; 

Director,  Center  for  Veterinary  Medicine. 
IFR  Doc.  97-33370  Filed  12-22-97;  8:45  am] 
BILUNQ  COOC  4iai>-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Ssmduramicin  and  Roxarsone 

AQENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

StiMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Pfizer,  Inc. 
The  NADA  provides  for  using  approved 
single  ingredient  Type  A  medicated 
articles  to  make  combination  drug  Type 
C  medicated  broiler  chicken  feeds 
containing  semduramicin  and  roxarsone 
used  for  prevention  of  coccidiosis. 
EFFECTIVE  DATE:  December  23, 1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Estella  Z.  Jones.  Center  for  Veterinary 


Medicine  (HFV-135).  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855.  301-594-1643. 
SUPPLEMENTARY  INFORMATION:  Pfizer, 
Inc.,  235  East  42d  St.,  New  York,  NY 
10017,  filed  NADA  141-066,  which 
provides  for  combining  approved  Type 
A  medicated  articles  containing 
Aviax'TM  (semduramicin  sodium)  (22.7 
grams  per  pound  (g/lb.)}  and  3-Nitro 
(roxarsone)  (45.4,  90,  and  227  g/lb.)  to 
make  combination  drug  Type  C 
medicated  broiler  chicken  feeds 
containing  22.7  grams  per  ton  of 
semduramicin  and  45.4  grams  per  ton  of 
roxarsone.  The  Type  C  medicated  feed 
is  used  for  the  prevention  of  coccidiosis 
caused  by  Eimeria  acervulina,  E. 
bninetti,  E.  maxima,  E.  mivati/ E.  mitis, 
E.  necatrix,  and  E.  tenella  including 
some  field  strains  of  E.  tenella  that  are 
more  susceptible  to  semduramicin 
combined  with  roxarsone  than 
semduramicin  alone.  The  NADA  is 
approved  as  of  December  23. 1997.  and 
the  regulations  are  amended  by  adding 
21  CFR  558.555(b)(4)  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857.  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
the  act  (21  U.S.C.  360b(c)(2)(F)(ii)),  this 
approval  for  food-producing  animals 
qualifies  for  3  years  marketing 
exclusivity  beginning  December  23, 
1997,  because  the  application  contains 
substantial  evidence  of  the  effectiveness 
of  the  drug  involved,  any  studies  of 
animal  safety  or.  in  the  case  of  food- 
producing  animals,  human  food  safety 
studies  (other  than  bioequivalence  or 
residue  studies)  required  for  approval 
and  conducted  or  sponsored  by  the 
applicant 

"This  approval  is  for  use  of  approved 
Type  A  medicated  articles  to  malce 
combination  drug  Type  C  medicated 
feeds.  One  ingredient,  roxarsone,  is  a 
Category  II  drug  as  defined  in  21  CFR 
558.3  (b)(l)(ii).  As  provided  in  21  CFR 
558.4(b),  an  approved  FDA  form  1900  is 
required  for  making  a  Type  B  or  Type 
C  medicated  feed  as  in  this  application. 
Under  section  512(m)  of  the  act.  as 
amended  by  the  Animal  Drug 


Availability  Act  of  1996  (Pub  L.  104- 
250),  medicated  feed  applications  have 
been  replaced  by  a  requirement  for  feed 
mill  licenses.  Therefore,  use  of 
semduramicin  and  roxarsone  Type  A 
medicated  articles  to  make  Type  C 
medicated  feeds  as  provided  in  NADA 
141-066  requires  a  feed  mill  license 
rather  than  an  approved  FDA  Form 
1900. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Fart  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  lutder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

2.  Section  558.555  is  amended  by 
adding  paragraph  (b)(4)  to  read  as 
follows: 

&  KKA  KKK      ^■■■iil..i  ■■■ill  !■» 

9990.999    oai  I  luUfl  aiiiicin. 

*  *  •  •  • 

(b)*  •  • 

(4)  Amount.  Semduramicin  22.7 
grams  with  roxarsone  45.4  grams  per 
ton. 

(i)  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by 
Eimeria  acervulina,  E.  bninetti,  E. 
maxima,  E.  mivati/E.  mitis,  E.  necatrix, 
and  E.  tenella,  including  some  field 
strains  of  E.  tenella  that  are  more 
susceptible  to  semduramicin  combined 
with  roxarsone  than  semduramicin 
alone. 

(11)  Limitations.  Feed  continuously  as 
sole  ration.  Withdraw  5  days  before 
slaughter.  For  broiler  chickens  only.  Do 
not  feed  to  laying  hens.  Use  as  sole 
source  of  organic  arsenic.  Roxarsone  as 
provided  by  046573,  semduramicin  as 
provided  by  000069  in  §  510.600(c)  of 
this  chapter. 

Dated:  December  15. 1997. 
Stephen  F.  SoodloC 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc  97-33376  Filed  12-22-97;  8:45  am] 
aauNO  oooc  4i«».«i-f 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 

21  CFR  Part  566 

New  Animal  Oruga  for  Uae  In  Animal 
Robenldine  arKi  Bacitracin  Zinc 


AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnOM:  Final  nile. 

summary:  The  Food  and  Dtug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  flled  by 
Alpharma  Inc.  The  ANADA  provides  for 
using  approved  robenidine  and 
bacitracin  zinc  Type  A  medicated 
articles  to  make  Type  C  medicated 
broiler  chicken  feeds  used  for 
prevention  of  coccidioais  and  Incretued 
rate  of  weight  gain  and  improved  feed 
efficiency. 

EFFECTIVE  DATE:  December  23, 1997. 
FOR  FURTHCR  SrOWMATIOI  COHTACT: 
Jef&ey  M.  Gilbert,  Center  for  Veterinary 
Medicine  (HFV-28),  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855,  301-594-1602. 
SUPPIEMENTARY  MFORMAT10N:  Alpharma 
Inc.,  One  Executive  Dr.,  P.O.  Box  1399, 
Fort  Lee.  N)  07024.  is  the  sponsor  of 
ANADA  200-212  which  provides  for 
combining  approved  robenidine  and 
bacitracin  zinc  Type  A  medicated 
articles  to  make  Type  C  medicated 
broiler  feeds  containing  robenidine 
hydrochloride  30  grains  per  ton  (g/t)  and 
bacitracin  zinc  4  to  50  g/t  for  prevention 
of  coccidiosis  caused  by  Eimeria  tenella, 
E.  necatrix.  E.  acervuUna,  E.  brunetti,  E. 
mivati,  and  E.  maxima,  and  with 
bacitracin  zinc  4  to  30  g/t,  for  increased 
rate  of  weight  gain,  and  with  bacitracin 
zinc  27  to  50  g/t,  for  improved  feed 
efQciency. 

Alpharma  Inc.'s  ANADA  200-212  is 
approved  as  a  generic  copy  of 
Hoffmann-La  Roche.  Inc.'s  NADA  9&- 
933.  The  ANADA  is  approved  as  of 
December  23, 1997,  and  the  regulations 
are  amended  in  21  CFR 
558.515(d)(l)(vi)(b)  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

This  approval  is  for  use  of  two  single 
ingredient  Type  A  medicated  articles  to 
make  combination  drug  Type  C 
medicated  feeds.  One  ingredient, 
robenidine,  is  a  Category  II  drug  as 
defined  in  21  CFR  558.3(b)(l)(ii).  As 
provided  in  21  CFR  558.4(b),  an 
approved  form  FDA  1900  is  required  to 
make  Type  C  medicated  feed  ht>m  a 


Category  II  drug.  Under  section  512(m> 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  360b(m)),  as  amended  by 
the  Animal  Drug  Availability  Act  of 
1996  (Pub.  L.  104-250),  medicated  fised 
applications  have  been  replaced  by  a 
requirement  for  feed  mill  licenses. 
Therefore,  use  of  robenidine  and 
bacitracin  zinc  Type  A  medicated 
articles  to  make  Type  C  medicated  feeds 
as  provided  in  NADA  200-212  is 
limited  to  manufacture  in  a  licensed 
fieed  mill. 

In  accordance  vrith  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Bruich 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville.  MD  20857,  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  enviroiunent.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  ofSubtacts  in  21  CFR  Part  5M 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Aathortty:  21  U.S.C  360b,  171. 

1568.515    [Amended] 

2.  Section  558.515  Robenidine 
hydrochloride  is  amended  in  paragraph 
(d)(l)(vi)(6)  by  removing  "000004  and 
000061"  and  adding  in  iu  place 
"000004,  000061.  and  046573". 

Dated:  October  30,  1997. 
Stephen  F.  Snndlor. 

Dindor,  Center  for  Veterinary  Medicine. 
(PR  Doc.  97-33489  Filed  12-22-97;  8:45  ami 
BNJJNOOOOt  4t«»^-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  568 

New  Animal  Druga  for  Uaa  In  Animal 
Faada;  Amprolium  Plua  Ethopabata 
WHh  Bacitracin  Zinc  and  Roi^araona 

AQCNCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  enimAl 
drug  application  (ANADA)  filed  by 
Alpharma  Inc.  The  ANADA  provides  for 
using  approved  amprolium  plus 
ethopabate  tvith  bacitracin  zinc  and 
roxarsone  Tyf>e  A  medicated  articles  to 
make  T)rpe  C  medicated  broiler  chicken 
feeds  used  as  an  aid  in  the  prevention 
of  coccidiosis  and  increased  rate  of 
weight  gain  in  broiler  chickens  raised  in 
floor  pens. 

EFFECTIVE  DATE:  December  23, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Jeffrey  M.  Gilbert.  Center  for  Veteriruuy 
Medicine  (HFV-128),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-594-1602. 
SUPPI^MBTTARY  MFORMATION:  Alpharma 
Inc..  One  Executive  Dr.,  P.O.  Box  1399, 
Fort  Lee,  NJ  07024.  filed  ANADA  200- 
217  that  provides  for  combining 
approved  amprolium  plus  ethopabate 
with  bacitracin  zinc  and  roxarsone  Type 
A  medicated  articles  to  make  Type  C 
medicated  broiler  feeds.  The  Type  C 
medicated  feed  containing  amprolium 
113.5  grams  per  ton  (g/t)  plus 
ethopabate  36.3  g/t  with  bacitracin  zinc 
5  to  35  g/t  and  roxarsone  34  g/t,  is  used 
as  an  aid  in  the  prevention  of 
coccidiosis  where  severe  exposure  to 
coccidiosis  from  Eimeria  acervulina,  E. 
maxima,  and  E.  brunetti  is  likely  to 
occur,  and  for  increased  rate  of  weight 
gain  in  broiler  chickens  raised  in  floor 
pens. 

Alpharma  Inc.'s  ANADA  20&-217 
provides  for  using  approved  AMPROL 
HI-E®  (Merck's  amprolium  and 
ethopabate  NADA  13-461),  ALB  AC® 
(Alpharma  Inc.'s  bacitracin  zinc 
ANADA  200-223),  and  3-NITRO® 
(Alpharma  Inc.'s  roxarsone  NADA  7- 
891)  Type  A  medicated  articles  to  make 
the  combination  drug  Type  C  medicated 
feeds. 

Alpharma  Inc.'s  ANADA  200-217  is 
approved  as  a  generic  copy  of  Swisher 
Feed  Div.'s  NADA  39-284.  The  ANADA 
is  approved  as  of  December  23, 1997, 
and  the  regulations  are  amended  in  21 
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CFR  558.58(d)(lKiii)  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
nummary 

This  approval  is  for  use  of  three  Type 
A  medicated  articles  to  make 
combination  drug  Type  C  medicated 
feeds.  One  ingredient,  roxarsone,  is  a 
Category  II  drug  as  defined  in  21  CFR 
558.3(b)(l)(ii).  As  provided  in  21  CFR 
558.4(b).  an  approved  form  FDA  1900  is 
required  to  make  Type  C  medicated  feed 
from  a  Category  n  dnig.  Under  section 
512(m)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360b(m)),  as 
amended  by  the  Animal  Drug 
Availability  Act  of  1996  (Pub.  L.  104- 
250),  medicated  feed  applications  have 
been  replaced  by  a  requirement  for  feed 
mill  licenses.  Therefore,  use  of 
amproliimi  plus  ethopabate,  bacitracin 
zinc,  and  roxarsone  Type  A  medicated 
articles  to  make  Type  C  medicated  fiaeds 
as  provided  in  ANADA  200-217  is 
limited  to  manufacture  in  a  licensed 
feed  mill. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2Kii).  a  summary  of 
safety  and  efiiactiveness  data  and 
infbnnation  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Paridawn  Dr., 
rm.  1-23,  Rockville.  MD  20857.  between 
9  a.m.  ami  4  p.m..  Monday  through 
Friday. 

The  agency  has  determined  imder  21 
CFR  25.33(a)(1)  that  tliis  action  is  of  a 
t3rpe  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  reddegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558-NEW  ANNiAL  DRUGS  FOR 
USE  M  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Aniherily:  21  U.S.C.  360b.  371. 

1558.58    [Amended] 

2.  Section  558.58  Amprolium  and 
ethopabate  is  amended  in  piaragraph 
(d)(l)(iii)  in  the  table  in  the  entry  for 
"Bacitracin  5  to  35  plus  roxarsone  34 
(0.00375%)"  in  the  column 


"Limitations"  by  removing  "No. 
000004"  and  adding  in  its  place  "Nos. 
000004  and  046573". 

Dated:  October  30, 1997. 
Stephen  F.  SundloC 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc  97-33488  Filed  12-22-97;  8:45  am) 
BNJJNQ  CODE  41S0-M-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Servica 

26  CFR  Parte  25  and  602 

[TO  8743] 

RM  1545-AU12 

Safe  of  Residanca  From  Qtiallfiad 
Personal  Residence  Trust 

AQBICY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  permitting  the  reformation 
of  a  personal  residence  tr\ist  or  a 
qualified  personal  residence  trust  in 
order  to  comply  with  the  applicable 
requirements  for  such  trusts.  The  final 
regulations  also  provide  that  the 
governing  instruments  of  such  trusts 
must  prohibit  the  sale  of  a  residence 
held  in  the  trust  to  the  grantor  of  the 
trust,  the  grantor's  spouse,  or  an  entity 
controlled  by  the  granttw  or  the  grantor's 
spouse. 

DATES:  The  regidations  are  effective 
December  23. 1997. 
FOR  FURTMER  STORMATION  CONTACT: 
Lane  Damazo  (202)  622-3090  (not  a  toll- 
free  number). 

SUPPLEMENTARY  mPORMATION: 
Fapenrork  Kedoctioe  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C  3507)  under 
control  number  1545-1485.  Responses 
to  this  collection  of  information  are 
required  in  order  to  ensure  the  proper 
collection  of  the  gift  tax. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

'The  estimated  annual  burden  per 
respondent/recordkeeper  varies  from  3 
hours  to  3.25  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  3.1  hours. 

Cottunents  concerning  the  acciuacy  of 
this  burden  estimate  and  suggestions  for 


reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer  T:FP,  • 

Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  AfEaira. 
Washington,  DC  20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C  6103. 

Backgrouiul 

On  April  16, 1996,  the  IRS  published 
in  the  Federal  Register  a  notice  of 
proposed  rulemaking  (formm-ly  PS-004- 
96)  at  61  FR  16623.  The  IRS  received 
written  and  oral  comments  on  the 
proposed  regulations  and  held  a  public 
betting  on  July  24, 1996.  This  document 
adopts  final  r^ulations  with  respect  to 
this  notice  of  proposed  rtilemaking. 

Comments  with  respect  to  §  25.2702- 
5(aH2)  indicated  that  the  procedure 
permitting  reformation  of  trust 
instruments  will  be  helpful  to  taxpayers 
end  practitioners.  It  was  suggested  that 
an  additional  reformation  period  be 
made  available  for  trusts  for  which  the 
gift  tax  return  due  date  had  passed 
before  the  regulations  became  effective. 
Accordingly,  under  the  final 
regulations,  the  trustees  of  trusts  created 
before  January  1. 1997,  are  granted  a  90- 
day  period  after  these  regulatiotts 
become  final  in  which  to  reform  the 
trust. 

Some  of  the  comments  concerning  the 
amendments  to  §  25.2702-5(b)  and  (c) 
agreed  that  the  restrictions  in  the 
proposed  regulations  on  the  sale  of  die 
personal  residence  after  the  termination 
of  the  grantor's  retained  interest  in  a  ^ 
personal  residence  trust  or  a  qualified 
personal  residence  trust  further  the 
intent  of  Congress  in  otacting  section 
2702(aK3MAMii).  Other  commmits  stated 
that  the  restrictions  were  not  supported 
by  the  statute.  Treasury  and  the  IRS 
continue  to  believe  that  these 
regulations  are  consistent  with  the 
intent  of  Congress  and  cany  out  the 
purpose  of  the  personal  residence 
exception  to  section  2702. 

Otner  comments  suggested  that  the 
final  regulations  should  contain  an 
exception  permitting  the  sale  of  the 
residmoe  to  the  grantor  if  the  need 
arises.  Treasury  and  the  IRS  believe, 
however,  that  a  rule  of  this  nature  is  not 
necessary,  since  a  grantor  may  lease  the 
residence  after  the  retained  term  from  a 
trust  or  individual  to  nidiich  the 
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residence  passes  after  the  expiration  of 
the  initial  term.  The  right  to  lease  the 
*  residence  may  be  expressly  set  forth  in 
the  trust  document  creating  the  personal 
residence  trust.  If  the  residence  is  leased 
for  its  fair  market  value  rental,  the 
grantor  will  not  retain  the  economic 
benefit  of  the  property  for  purposes  of 
section  2036(a).  since  the  grantor  will  be 
paying  adequate  consideration  for  the 
use  of  the  property.  However,  if  the 
residence  is  leased  from  a  trust  that  is 
a  grantor  tnut  with  respect  to  the 
grantor,  the  IRS  under  some 
circumstances  may  contend  that  the 
grantor  has  retained  the  economic 
benefit  of  the  property. 

Commentators  raised  a  concern  that 
because  the  regulations  prohibit  the 
transfer  of  the  residence  to  the  grantor, 
or  the  grantor's  spouse,  etc..  the  trust 
could  not  provide  for  a  reversionary 
interest  or  a  testamentary  power  of 
disposition,  taking  efiiect  at  the  grantor's 
death  prior  to  the  expiration  of  the  trust 
term,  nor  could  the  trust  provide  for  a 
remainder  interest  in  fee  for  the 
grantor's  spouse  (e.g.,  remainder 
outright  to  spouse,  or  remainder  to 
child,  but  if  child  predeceases 
termination  of  the  tnist.  then  to  spouse.) 
The  final  regulations  permit 
dispositions  to  the  spouse. 

Rnally.  commentators  objected  to  the 
statement  in  the  preamble  to  the 
proposed  regulations  to  the  effect  that  if 
the  IRS  finds  a  pre-effective  date  trust  to 
be  inconsistent  with  the  purposes  of 
section  2702.  the  IRS.  by  established 
legal  doctrines,  may  treat  the  trust  as 
non-qualifying.  Treasury  and  the  IRS 
wish  to  clarify  that  the  IRS  will  apply 
these  regulations  only  to  post-eflective 
date  trusts.  Nevertheleas.  Treasury  and 
the  IRS  have  the  authority  to  apply 
established  legal  doctrines  to  disqualify 
a  pre-effective  date  trust  in  cases  where 
the  statutory  purjKMe  has  clecuiy  been 
violated. 

Special  Aaaly  sea  « 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
bean  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C  chapter  5)  does  not  apply  to  these 
Nfulations,  and,  because  these 
ragulations  do  not  impose  on  small 
entities,  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6).  does  not  apply. 
Therafora.  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  Notice  of  Proposed 
Rulemaking  preceding  these  regulations 


was  submitted  to  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Dale  Carlton,  Office  of  the 
Chief  Counsel.  IRS.  Other  persoimel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development 

List  of  Subjects 

26  CFR  Part  25 

Gift  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
legulationa 

Accordingly.  26  CFR  part  25  is 
amended  as  follows: 

PART  25— QIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31, 1964 

Paragraph  1-  The  authority  citation 
for  part  25  continues  to  read  in  part  as 
follows: 

Aathority:  26  U.&C  7805  *  *  * 

Par.  2.  Section  25.2702-5  is  amended 
as  follows: 

1.  Paragraph  (a)  heading  and  text  are 
redesignated  as  paragraph  (aMl)  heading 
and  text  and  paraoaph  (a)(2)  is  added. 

2.  In  paragraph(b)(1).  five  sentences 
are  added  after  the  third  sentence. 

3.  Paragraph  (cK5)(ii)(C)  is  revised. 

4.  Paramaph  (cKO)  is  added. 

The  additions  and  revisions  read  as 
follows: 


f2S.27<»-« 

(a)  •  •  • 

(2)  Modification  of  trust.  A  trust  that 
does  not  comply  with  one  or  more  of  the 
regulatory  requirements  under 
paragraph  (b)  or  (c)  of  this  section  will, 
nonetbaless.  be  traated  as  satisfying 
these  requirements  if  the  trust  is 
modified,  by  judicial  reformation  (or 
nonfudicial  reformation  if  effective 
under  state  law),  to  comply  with  the 
requirements.  In  the  case  of  a  trust 
created  after  December  31,  1996.  the 
reformation  must  be  commenced  within 
90  days  after  the  due  date  (including 
extensions)  for  the  filing  of  the  gift  tax 
return  reporting  the  transfer  of  the 
residence  under  section  6075  and  must 
be  completed  within  a  reasonable  time 
after  commencement.  If  tlie  reformation 
is  not  completed  by  the  due  date 
(including  extensions)  for  filing  the  gift 
tax  return,  the  grantor  or  grantor's 
spouse  must  attach  a  statement  to  the 
^ti  tax  return  stating  that  the 


reformation  has  been  commenced  or 
will  be  commenced  within  the  90-day 
period.  In  the  case  of  a  trust  created 
before  January  1,  1997,  the  reformation 
must  be  commenced  within  90  days 
alter  December  23. 1997  and  must  be 
completed  within  a  reasonable  time 
after  commencement. 

(b)  *   •   '  (1)  •   *   'In  addition,  the 
trust  does  not  meet  the  requirements  of 
this  section  unless  the  governing 
instrument  prohibits  the  trust  from 
selling  or  transferring  the  residence, 
direcdy  or  indirectly,  to  the  grantor,  the 
grantor's  spouse,  or  an  entity  controlled 
by  the  grantor  or  the  grantor's  spouse,  at 
any  time  after  the  original  duration  of 
the  term  interest  during  which  the  trust 
is  a  grantor  trust  For  purposes  of  the 
preceding  sentence,  a  sale  or  transfer  to 
another  grantor  trust  of  the  grantor  or 
the  grantor's  spouse  is  considered  a  sale 
or  transfer  to  the  grantor  or  the  grantor's 
spouse;  however,  a  distribution  (for  no 
consideration)  upon  or  after  the 
expiration  of  the  original  duration  of  tlie 
term  interest  to  another  grantor  trust  of 
the  grantor  or  the  grantor's  spouse 
pureuant  to  the  express  terms  of  the 
trust  will  not  be  considered  a  sale  or 
transfer  to  the  grantor  or  the  grantor's 
spouse  if  such  other  grantor  trust 
prohibits  the  sale  or  transfer  of  the 
property  to  the  grantor,  the  grantor's 
spouse,  or  an  entify  controlled  by  the 
grantor  or  the  grantor's  spouse.  In  the 
event  the  grantor  dies  prior  to  the 
expiration  of  the  original  duration  of  the 
term  interest,  this  paragraph  (b)(1)  does 
not  apply  to  the  distribution  (for  no 
consid(Bration)  of  the  residence  to  any 
person  (including  the  grantor's  estate) 
purauant  to  the  express  terms  of  the 
trust  or  pursuant  to  the  exercise  of  a 
power  retained  by  the  grantor  under  the 
terms  of  the  trust.  Further,  this 
paragraph  (bMl)  does  not  apply  to  any 
outi^ht  distribution  (for  no 
consideiation)  of  the  residence  to  the 
grantor's  spouse  after  the  expiration  of 
the  original  duration  of  the  term  interest 
purauant  to  tjie  express  terms  of  the 
trust.  For  purposes  of  this  paragraph 
(b)(1),  a  grantor  trust  is  a  trust  treated  as 
owned  in  whole  or  in  part  by  the  grantor 
or  the  grantor's  spouse  purauant  to 
sections  671  through  678,  and  control  is 
defined  in  S  25.2701-2(b)(5)(ii)  and  (iu). 


(c)*  •  ' 

(5)*  •  • 

(ii)*  *  * 

(C)  Sale  proceeds.  The  governing 
instrument  may  permit  the  sale  of  the 
residence  (except  as  set  forth  in 
paragraph  (c)(9)  of  this  section)  and  may 
permit  the  trust  to  hold  proceeds  from 
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the  sale  of  the  residence,  in  a  separate 
account. 

•         •        •        *        • 

(9)  Sale  of  residence  to  grantor, 
■  grantor's  spouse,  or  entity  controlled  by 
grantor  or  grantor's  spouse.  The 
governing  instrument  must  prohibit  the 
trust  from  selling  or  transferring  the 
residence,  directly  or  indirecUy.  to  the 
grantor,  the  grantor's  spouse,  or  an 
entity  controlled  by  the  grantor  or  the 
grantor's  spouse  during  the  retained 
term  interest  of  the  trust,  or  at  any  time 
after  the  retained  term  interest  that  the 
trust  is  a  grantor  trust.  For  purposes  of 
the  preceding  sentence,  a  sale  or  transfer 
to  another  grantor  trust  of  the  grantor  or 
the  grantor's  spouse  is  conside^d  a  sale 
or  transfer  to  the  grantor  or  the  grantor's 
spouse;  however,  a  distribution  (for  no 
consideration)  upon  or  after  the 
expiration  of  the  retained  term  interest 
to  another  grantor  trust  of  the  grantor  or 
the  grantor's  spouse  pursuant  to  the 
express  terms  of  the  trust  will  not  be 
considered  a  sale  or  transfer  to  the 
grantor  or  the  grantor's  spouse  if  such 
other  grantor  trust  prohibits  the  sale  or 
transfer  of  the  property  to  the  grantor, 
the  grantor's  spouse,  or  an  entity 
controlled  by  the  grantor  or  the  grantor's 
spouse.  In  the  event  the  grantor  dies 
prior  to  the  expiration  of  the  retained 
term  interest,  this  paragraph  (c)(9)  does 
not  apply  to  the  distribution  (for  no 
consideration)  of  the  residence  to  any 
persofk  (including  the  grantor's  estate) 
purauant  to  the  express  terms  of  the 
trust  or  pursuant  to  the  exercise  of  a 
power  retained  by  the  grantor  under  the 
terms  of  the  trust.  Further,  this 
paragraph  (c)(9)  does  not  apply  to  an 
outright  distribution  (for  no 
consideration)  of  the  residence  to  the 
grantor's  spouse  after  the  expiration  of 
the  retained  trust  term  pursuant  to  the 
express  terms  of  the  trust.  For  purposes 
of  this  paragraph  (c)(9).  a  grantor  trust 
is  a  trust  treated  as  owned  in  whole  or 
in  part  by  the  grantor  or  the  grantor's 
spouse  pursuant  to  sections  671  through 
678.  and  control  is  defined  in 
§25.2701-2(b)(5)(ii)  and  (iii). 

Par.  3.  Section  25.2702-7  is  amended 
as  follows: 

1.  The  firat  sentence  is  revised, 

2.  A  sentence  is  added  at  the  end  of 
the  section. 

The  revision  and  addition  read  as 
follows: 

S  25.2702-7    Effecthredate*. 

Except  as  provided  in  this  section. 
§S  25.2702-1  through  25.2702-6  apply 
as  of  January  28,  1992.  *  •  •  The  fourth 
through  eighth  sentences  of  §  25.2702- 
5(b)(1)  and  §  25.2702-5(c)(9)  apply  witii 


respect  to  trusts  created  after  May  16, 
1996. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  5.  In  §  602.101,  paragraph  (c)  is 
amended  by  adding  an  entry  in 
numerical  order  to  the  table  to  read  as 
follows: 

$602,101    OMB  Control  numbera. 

•         •        •        •         • 

(c)  •  *  • 


CFR  part  or  section  where 
identified  and  descrit)ed 


Current 
0MB  con- 
trol No. 


25.2702-5 


1545-1485' 


Michael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  December  4,  1997. 
Donald  C  Lubick, 

Acting  Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  97-33356  Filed  12-22-97;  8:45  am] 

BNXING  CODE  4830-01-U 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  199 

(D0O6OIO.8-R] 

mN0720^AA40 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
TRICARE  Selected  Resdrve  Dental 
Program 

agency:  Office  of  die  Secretary,  DoD. 
action:  Final  rule. 

summary:  This  final  rule  establishes  the 
TRICARE  Selected  Reserve  Dental 
Program  (TSRDP)  to  provide  dental  care 
to  members  of  the  Selected  Reserves  of 
the  Ready  Reserve.  The  final  rule  details 
operation  of  the  program. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  January  22,  1998. 

ADDRESSES:  Office  of  Health  Services 

Financing,  Department  of  Defense, 

Room  1B657,  Pentagon,  Washington,  DC 

20301-1200. 

FOR  FURTHER  INFORMATION  CONTACT: 


Cynthia  P.  Speight,  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs),  (703)  697-8975. 

SUPPtEMENTARY  INFORMATION: 
I.  Overview  of  the  Final  Rule 

Implementation  of  the  TRICARE 
Selected  Reserve  Dental  Program 
(TSRDP)  was  directed  by  Congress  in 
section  705  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996, 
Public  Law  104-106,  which  amended 
tide  10,  United  States  Code,  by  adding 
section  1076b.  This  law  directed  the 
implementation  of  a  dental  program  for 
membera  of  the  Selected  Reserve  of  the 
Ready  Reserve,  providing  for  voluntary 
enrollment  and  premium  sharing 
between  DoD  and  the  enrollee.  Section 
702  of  the  1997  National  Defense 
Authorization  Act,  Pub.  L.  104-201 
amended  10  U.S.C.  1076b,  by  revising 
the  program's  start  date  and  also 
changing  several  operational 
requirements. 

Included  in  the  program  are  the  50 
United  States  and  the  District  of 
Columbia,  Puerto  Rico,  Guam,  and  the 
U.S.  Virgin  Islands.  Enrollment  in  the 
TSRDP  will  be  voluntary  and 
accomplished  via  an  enrollment 
application  submitted  to  the  contractor. 
Initial  enrollment  shall  be  for  a  period 
of  12  months  followed  by  month-to- 
month  enrollment  as  long  as  the 
enrollee  chooses  to  continue  * 

enrollment.  The  costs  of  the  program 
will  be  shared  between  the  government 
and  the  enrollee.  The  premium  payment 
shall  be  collected  purauant  to 
procedures  established  by  the  Assistant 
Secretary  of  Defense  (Health  Affairs). 

Dental  coverage  under  the  TSRDP  will 
consist  of  basic  dental  care,  to  include 
diagnostic  services,  preventive  services, 
basic  restorative  services,  and 
emergency  oral  examinations.  EnroUees 
will  be  limited  to  an  annual  maximum 
of  $1,000  of  paid  allowable  charges  per 
year.  Minor  administrative  changes  have 
been  made  in  the  benefits  plan  section 
in  order  to  correct  outdated  codes. 

Under  this  final  rule,  where  possible. 
Reservists  may  make  use  of 
participating  dental  providera  in  their 
areas  and  may  benefit  irom  reduced  out 
of  pocket  costs  and  provider  submission 
of  claims  and  acceptance  of  contractor 
allowances  and  arrangements.  Enrollees 
using  non-network  providers  may  be 
balance  billed  amounts  in  excess  of 
allowable  charges.  Dental  claims  under 
the  TSRDP  will  be  paid  at  the  lower  of 
the  billed  charges  or  the  Usual, 
Customary  and  Reasonable  (UCR)  level, 
in  which  the  customary  rate  is 
calculated  at  the  85th  percentile  or 
higher  of  billed  charges. 
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TSROP  eligible  beneficiaries  will 
obtain  information  concerning  the 
program  and  the  enrollment  process 
from  the  dental  contractor.  In  the  event 
an  issue  arises  regarding  the  level  of 
dental  care  received  or  the  quality  of 
care,  all  appeals  and  grievances  should 
first  be  directed  to  the  contractor  for 
resolution.  Only  those  issues  that 
cannot  be  amicably  resolved  by  the 
contractor  should  be  forwarded  to  the 
TRICARE  Support  Office  for  review. 

This  final  rule  adopts  the  statutory 
preemption  authority  of  10  U.S.C. 
section  1103.  This  statute  broadly 
authorises  preemption  of  state  laws  in 
connection  with  DoD  contracts  for 
medical  and  dental  care.  The  Assistant 
Secretary  of  Defense  (Health  Affairs)  has 
I  the  Judgment  that  preemption  is 
'  and  appropriate  to  assure  the 
operation  of  a  conaiatent.  oCfective,  and 
efficient  federal  program.  Absent 

Ereemption  of  certain  State  and  local 
iws  on  insurance  regulation  and  other 
matters,  competition  would  be  severely 
limited  and  the  process  substantially 
delayed.  The  final  rule  incorporates 
language  to  clarify  that  the  preemption 
of  State  laws  section  includes 
preemption  of  State  and  local  laws 
imposing  premium  taxes  on  health  or 
dental  insurance  carriers  or 
underwriters  or  other  plan  managers,  or 
similar  taxes  on  such  entities. 
Aa  directed  in  the  enacting 
legislation,  the  Department  of  Defense 
utilized  a  full  and  open  competition  to 
obtain  a  dental  contractor  to  provide 
dental  insurance  coverage. 

n.  Public  Comments 

The  interim  final  rule  was  published 
on  May  16.  1997  (62  FR  26939).  We 
received  one  public  comment.  We  thank 
the  conunenter;  significant  items  raised 
by  the  commenter  and  our  analysis  of 
the  comments  are  summarized  below  in 
the  appropriate  sections  of  the 
preamble. 

1.  Benefits.  The  commenter 
recommended  expanding  the  benefits 
under  the  program  to  include 
periodontics. 

Response.  Under  the  law,  10  U.S.C 
1076b,  the  TRICARE  Selected  Reserve 
Dental  Program  shall  provide  benefits 
for  basic  dental  care  and  treatment, 
including  diagnostic  services, 
preventive  services,  basic  restorative 
services  and  emergency  oral 
examinations:  periodontics  was  not 
included. 

2.  Benefits.  We  received  a  comment 
suggesting  the  addition  of  crowns  as  a 
benefit  under  the  program. 

Response.  Under  the  law,  10  U.S.C. 
1076b,  the  TRICARE  Selected  Reserve 
Dental  Program  shall  provide  benefits 


for  basic  dental  care  and  treatment, 
including  diagnostic  services, 
preventive  services,  basic  restorative 
services  and  emergency  oral 
examinations.  Crowns  are  not  covered 
under  the  program  as  they  are  not 
considered  to  be  a  basic  restorative 
service. 

3.  Benefits.  Another  comment  we 
received  pointed  out  that  code  00130 
had  been  chansed  to  00140. 

Response.  We  concur  with  the 
comment  and  procedure  code  00130  has 
been  changed  to  00140. 

m.  RnJamaking  Procedures 

Executive  Order  12866  requires 
certain  regulatory  assessments  for  any 
"significant  regulatory  action."  defined 
as  one  which  would  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  have  other  substantial 
impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  fiexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  is  not  a  significant  regulatory 
action  under  the  provisions  of  Executive 
Order  12866,  and  it  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

The  final  rule  will  not  impose 
additional  information  collection 
requirements  on  the  public  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.Q  Chapter  55). 

List  of  Subjects  in  32  CFK  Part  199 

Qaims,  Health  insurance.  Individuals 
with  disabilities.  Military  personnel. 
Reporting  and  recordkeeping 
requirements.  

Accordingly.  32  CFR  part  199  is 
amended  as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Aathoftty:  5  U.S.C.  301: 10  U.S.C.  duptw 
55. 

2.  Part  199  is  amended  by  revising 
§  199.21  to  read  as  follows: 


I1M.21    TRICARE  Selectsd  I 
Dental  Program  (TSROP). 

(a)  Purpose.  The  TSRDP  is  a  premium 
based  indemnity  dental  insurance 
coverage  program  that  will  be  available 
to  members  of  the  Selected  Reserve  of 
the  Ready  Reserve.  Dental  coverage  will 
be  available  only  to  members  of  the 
Selected  Reserve,  no  family  coverage 
will  be  offered.  The  TSRDP  is 
authorized  by  10  U.S.C  107eb. 


(b)  General  provisions.  (1)  Benefits  are 
limited  to  diagnostic  services, 
preventive  services,  basic  restorative 
services,  and  emergency  oral 
examinations. 

(2)  Premium  costs  for  this  coverage 
will  be  shared  by  the  enrollee  and  the 
government. 

(3)  The  program  is  applicable  to 
authorized  providers  in  the  50  United 
States  and  the  District  of  Columbia, 
Puerto  Rico,  Guam,  and  the  U.S.  Vii-gin 
Islands. 

(4)  Except  as  otherwise  provided  in 
this  section  or  by  the  Assistant  Secretary 
of  Defense  (Health  AfEedrs)  or  designee, 
the  TSRDP  is  administered  in  a  manner 
similar  to  the  Active  Duty  Dependents 
Dental  Plan  under  §  199.13  of  this  part 

(5)  The  TSRDP  shall  be  administered 
through  a  contract. 

(c)  Definitions.  Except  as  may  be 
specifically  provided  in  this  section,  to 
the  extent  terms  defined  in  S§  199.2  and 
199.13(b)  of  this  part  are  relevant  to  the 
administration  of  the  TRICARE  Selected 
Reserve  Dental  Program,  the  definitions 
contained  in  §§  199.2  and  ld9.13(b)  of 
this  part  shall  apply  to  the  TSRDP  as 
they  do  to  CHAMPUS  and  the  Active 
Duty  Dependents  E)ental  Plan. 

(a)  Eligibility  and  enrollment-ll) 
Eligibility.  Enrollment  in  the  TRICARE 
Selected  Reserve  Dental  Program  is 
open  to  members  of  the  Selected 
Reserve  of  the  Ready  Reserve. 

(2)  Notification  of  eligibility.  The 
contractor  will  notify  persons  eli^le  to 
receive  dental  benefits  under  the 
TRICARE  Selected  Reserve  Dental 
Promam. 

(3)  Election  of  covemge.  Following 
this  notification,  interested  Reservists 
may  elect  to  enroll.  In  order  to  obtain 
dental  coverage,  written  election  by 
eligible  beneficiary  must  be  made. 

[A]  Enrollment.  Enrollment  in  the 
TRICARE  Selected  Reserve  Dental 
Program  is  voluntary  and  will  be 
accomplished  by  submission  of  an 
application  to  the  TSRDP  contractor. 
Initial  enrollment  shall  be  for  a  period 
of  12  months  followed  by  month-to- 
month  enrollment  as  long  as  the 
enrollee  chooses  to  continue 
enrollment. 

(5)  Period  of  coverage.  TRICARE 
Selected  Reserve  Dental  Program 
coverage  is  terminated  on  the  last  day  of 
the  month  in  which  the  member  is 
discharged,  transferred  to  the  Individual 
Ready  Reserve.  Standby  Reserve,  or 
Retired  Reserve,  or  ordered  to  active 
duty  for  a  period  of  more  than  30  days. 

(e)  Premium  sharing.  The  Government 
and  the  enrollee  will  share  in  the 
monthly  premium  cost 

(f)  Premium  payments.  The  enrollee 
¥rill  be  responsible  for  a  monthly 
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premium  payment  in  order  to  obtain  the 
dental  insurance. 

(1)  Premium  payment  method.  The 
premium  payment  may  be  collected 
pursuant  to  procedures  established  by 
the  Assistant  Secretary  of  Defense 
(Health  Affairs). 

(2)  Effects  of  failure  to  make  premium 
payments.  Failure  to  make  monthly 
renewal  premium  payments  will  result 
in  the  enrollee  being  disenroUed  from 
the  TSRDP  and  subject  to  a  lock-out 
period  of  12  months.  Following  this 
period  of  time,  eligible  Reservists  will 
be  able  to  reenroll  if  they  so  choose. 

(3)  Member's  share  of  premiums.  The 
cost  of  the  TSRDP  monthly  premium 
will  be  shared  between  the  Government 
and  the  enrollee.  Interested  eligible 
Reservists  may  contact  the  dental 
contactor  to  obtain  the  enrollee 
premium  cost.  The  member's  share  may 
not  exceed  $25  per  month. 

(g)  Plan  benefits.  (1)  The  TSRDP  will 
provide  basic  dental  coverage,  to 
include  diagnostic  services,  preventive 
services,  basic  restorative  services,  and 
emergency  oral  examinations.  The 
following  is  the  TSRDP  covered  dental 
benefit  (using  the  American  Dental 
Association,  The  Council  on  Dental  Care 
Program's  Code  On  Dental  Procedures 
and  Nomenclature): 

(i)  Diagnostic:  Comprehensive  oral 
evaluation  (00150).  and  Periodic  oral 
evaluation  (00120),  Intraoral-complete 
series  (including  bitewings)  (00210); 
Intraoral-periapical-first  film  (00220); 
Intraoral-periapical-each  additional  film 
(00230);  Bitewings-single  film  (00272); 
Bitewings-two  films  (00272);  Bitewings- 
four  films  (00274);  Panoramic  film 
(00330):  Pulp  Vitality  TesU  (00460). 

(ii)  Preventive:  Prophylaxis-adult 
(limit-two  per  year)  (OHIO);  Tropical 
application  of  fluoride  (excluding 
prophylaxis)-adult  (01204). 

(iii)  Restorative:  Amalgam-one 
surface,  permanent  (02140);  Amalgam- 
two  surfaces,  permanent  (02150); 
Amalgam-three  surfaces;  permanent 
(02160);  Amalgam-four  or  more 
surfaces,  permanent  (02161);  Resin-one 
siuiace.  anterior  (02330);  Resin-two 
surfaces,  anterior  (02331);  Resin-three 
surfaces,  anterior  (02332):  Resin-four  or 
more  surfaces  or  involving  incisal  angle 
(anterior)  (02335);  Pin  retention-per 
tooth,  in  addition  to  restoration  (02951). 

(iv)  Oral  Surgery:  Single  tooth 
(07110):  Each  additional  tooth  (07120); 
Root  removal-exposed  roots  (07130); 
Surgical  removal  of  erupted  tooth 
requiring  elevation  of  mucoperiosteal 
flap  and  removal  of  bone  and/or  section 
of  tooth  (07210);  Surgical  removal  of 
residual  tooth  roots  (cutting  procedure) 
(07250). 


(v)  Emergency:  Limited  oral 
evaluation — problem  focused  (00140); 
Palliative  (emergency)  treatment  of 
dental  pain-minor  procedures  (09110). 
(2)  Codes  listed  in  paragraph  (g)(1)  of 
this  section  may  be  modified  by  the 
Director,  OCHAMPUS,  to  the  extent 
determined  appropriate  based  on 
developments  in  conunon  dental  care 
practices  and  standard  dental  insurance 
prograjns. 

(h)  Maximum  annual  cap.  TSRDP 
enrollees  will  be  subject  to  a  mayjinnm 
$1,000.00  of  paid  allowable  charges  p»er 
year. 

(i)  Annual  notification  of  rates. 
TSRDP  premiums  will  be  determined  as 
part  of  the  competitive  contracting 
process.  Information  on  the  premium 
rates  will  be  widely  distributed. 

(j)  Authorized  providers.  The  TSRDP 
enrollee  may  seek  covered  services  from 
any  provider  who  is  fiilly  licensed  and 
approved  to  provide  dental  care  in  the 
state  where  the  provider  is  located. 

(k)  Benefit  payment.  Enrollees  are  not 
required  to  utilize  the  special  network 
of  dental  providers  established  by  the 
TSRDP  contractor.  For  enrollees  who  do 
use  this  network,  however,  providers 
shall  not  balance  bill  any  amount  in 
excess  of  the  maximum  payment 
allowable  by  the  TSRDP.  Enrollees 
using  non-network  providers  may  be 
balance  billed  amounts  in  excess  of 
allowable  charges.  The  maximum 
payment  allowable  by  the  TSRDP 
(minus  the  appropriate  cost-share)  will 
be  the  lesser  of: 

(1)  Billed  charges:  or 

(2)  Usual,  Customary  and  Reasonable 
rates,  in  which  the  customary  rate  is 
calculated  at  the  85th  percentile  of 
billed  charges  in  that  geographic  area,  as 
measured  in  an  undiscounted  charge 
profile  in  1995  or  later  for  that 
geographic  area  (as  defined  by  three- 
digit  zip  code). 

0)  Appeal  and  hearing  procedures. 
All  levels  of  appeals  and  grievances 
established  by  the  Contractor  for 
internal  review  shall  be  exhausted  prior 
to  forwarding  to  OCHAMPUS  for  a  final 
review.  Procedures  comparable  to  those 
established  under  §  199.13(h)  of  this 
part  shall  apply. 

(m)  Preemption  of  State  laws.  (1) 
Pursuant  to  10  U.S.C.  1103.  the 
Department  of  Defense  has  determined 
that  in  the  administration  of  chapter  55 
of  title  10,  U.S.  Code,  preemption  of 
State  and  local  laws  relating  to  health 
insurance,  prepaid  health  plans,  or 
other  health  care  delivery  or  financing 
methods  is  necessary  to  achieve 
important  Federal  interests,  including 
but  not  limited  to  the  assuurance  of 
imiform  national  health  programs  for 
military  families  and  the  operation  of 


such  programs  at  the  lowest  possible 
cost  to  the  Department  of  Defense,  that 
have  a  direct  and  substantial  effect  on 
the  conduct  of  military  affairs  and 
national  security  policy  of  the  United 
States.  This  determination  is  applicable 
to  the  dental  services  contracts  that 
implement  this  section. 

(2)  Based  on  the  determination  set 
forth  in  paragraph  (m)(l)  of  this  section, 
any  State  or  local  law  or  regulation 
pertaining  to  health  or  dental  insurance, 
prepaid  health  or  dental  plans,  or  other 
health  or  dental  care  delivery, 
administration,  and  financing  methods 
is  preempted  and  does  not  apply  in 
connection  with  the  TRICARE  Selected 
Reserve  Dental  Program  contract  Any 
such  law,  or  regulation  pursuant  to  such 
law,  is  without  any  force  or  effect,  and 
State  or  local  governments  have  no  legal 
authority  to  enforce  them  in  relation  to 
the  TRICARE  Selected  Reserve  Dental 
Program  contract.  (However,  the 
Department  of  Defense  may,  by  contract, 
establish  I^al  obligations  on  the  part  of 
the  TRICARE  Selected  Reserve  Dental 
Program  contractor  to  conform  with 
requirements  similar  to  or  identical  to 
requirements  of  State  or  local  laws  or 
regulations). 

(3)  The  preemption  of  State  and  local 
laws  set  forth  in  paragraph  (m)(2)  of  this 
section  includes  State  and  local  laws 
imposing  premium  taxes  on  health  or 
dental  insurance  carriers  or 
underwriters  or  other  plan  managers,  or 
similar  taxes  on  such  entities.  Such  laws 
are  laws  relating  to  health  insurance, 
prepaid  health  plans,  or  other  health 
care  delivery  or  financing  methods, 
within  the  meaning  of  section  1103. 
Preemption,  however,  does  not  apply  to 
taxes,  fees,  or  other  payments  on  net 
income  or  profit  realized  by  such 
entities  in  the  conduct  of  business 
relating  to  DoD  health  services 
contracts,  if  those  taxes,  fees  or  other 
payments  are  applicable  to  a  broad 
range  of  business  activity.  For  the 
purposes  of  assessing  the  effect  of 
Federal  preemption  of  State  and  local 
taxes  and  fees  in  connection  with  DoD 
health  and  dental  services  contracts, 
interpretations  shall  be  consistent  with 
those  applicable  to  the  Federal 
Employees  Health  Benefits  Program 
under  5  U.S.C.  8909(fl. 

(n)  Administration.  The  Assistant 
Secretary  of  Defense  (Health  Affairs)  or 
designee  may  establish  other  rules  and 
procedures  for  the  administration  of  the 
TRICARE  Selected  Reserve  Dental 
Program. 
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DMw):  DKMDber  IS.  1M7. 
L.M.  Bynam. 

AJtmntate  OSD  Federal  Aoctstar  Liaiaoa 
Officer,  Department  of  Dilutee. 
(FR  Doc.  97-33108  Fil«d  12-22-97;  8:45  am) 


DEPARTMENT  OF  DEFENSE 
Office  Of  the  Secretary 

32  CFR  19S 

[Doo  aoica-R] 

CMHan  Health  and  Medlcel  Program  of 
the  Uniformed  Servlcee  (CHAMPU8); 
TRICARE  Retiree  Dentel  Program 
(TRDP) 

iMKNCV:  Office  of  the  Secretary.  DoD. 
ACTION:  Final  rule. 


r:  This  flnal  rule  establishes  the 
TRICARE  Retiree  Dental  Program 
(TROP).  a  premium  beted  indemnity 
dental  insurance  coverage  program,  that 
will  be  available  to  retired  members  of 
the  Uniformed  Services,  their 
dependents,  and  certain  other 
beneficiaries. 

EFFCCnvc  OATI:  This  final  rule  is 
effective  January  22. 1998. 
ADOmWCT:  Office  of  Health  Services 
Financing  Policy,  Department  of 
Defsnae.  Room  16657  Pentagon. 
Washington.  DC  20301-1200. 
FOR  FURTNEII  mmmATtOH  CONTACT: 
Cynthia  P.  Speight.  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Afliin).  (703)  697-8975. 

HTPUMPITAWY  WFOWJATION: 

L  Ovarvtow  oftlM  Final  Role 

ImplenienUtion  of  the  TRICARE 
Retiree  Dental  Program  (TRDP)  was 
directed  by  Congress  in  section  703  of 
the  Natioiial  Defense  Authorization  Act 
lor  Fiscal  Year  1997.  Pub.  L  104-201. 
which  amended  title  10.  United  States 
Code,  by  adding  section  1076c.  This 
final  rule  also  incorporates  the  minor 
changes  in  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
which  expand  eligibility  lo  retiieas  of 
the  Public  Health  Service  and  the 
National  Oceanic  and  Atmospheric 
Administration,  and  active  duty 
survivors  and  their  dependents.  The  law 
directs  the  implementation  of  a  dental 
program  for:  (1)  Members  of  the 
Uniformed  Services  who  are  entitled  to 
retired  pay,  (2)  Members  of  the  Retired 
Reserve  under  the  age  of  60,  (3)  Eligible 
dependents  of  (1 )  or  (2)  who  are  covered 
by  the  enrollment  of  the  member,  and 
(4)  The  unremarried  surviving  spouse 


and  eligible  child  dependents  of  a 
daceeted  member  who  died  while  in 
status  described  in  (1)  or  (2):  the 
unremarried  surviving  spouse  and 
eligible  child  dependents  who  receive  a 
surviving  spouse  annuity;  or  the 
unremarried  surviving  apouae  and 
eligible  child  dependents  of  a  deceeaed 
member  who  died  while  on  active  duty 
for  a  period  of  more  than  30  days  and 
whose  eligible  dependents  are  not 
eligible  or  no  longer  eligible  for  the 
Active  Duty  Dependents  Dental  Plan. 

Included  in  toe  program  are  the  50 
United  States  and  the  District  of 
Columbia,  Canada.  Puerto  Rico.  Guam. 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  the 
U.S.  Virgin  Islands.  The  final  rule 
expands  the  coverage  of  the  program  to 
include  all  U.S.  Territories.  Enrollment 
in  the  program  is  voluntary  and 
members  enrolled  in  the  dental  plan 
will  be  responsible  for  paying  the  full 
cost  of  the  premiums.  Under  the  final 
rule,  the  initial  enrollment  period  has 
been  extended  from  1 2  months  to  24 
months  (similar  to  the  Active  Duty 
Dependents  Dental  Program)  in  order  to 
reduce  the  risk  of  adverse  selection.  The 
premium  payment  may  be  collected 
pursuant  to  procedures  established  by 
the  Assistant  Secretary  of  Defense 
(Health  Affairs).  Dental  coverage  under 
the  TRDP  will  provide  basic  dental  care, 
to  include  diagnostic  services, 
preventive  services,  basic  restorative 
services  (including  endodontics), 
surgical  services,  and  emergency  oral 
examinations.  Minor  administrative 
changes  have  been  made  in  the  plan 
beneflla  aectkm  in  order  to  correct 
outdeted  oodas  and  to  include  codes 
that  were  inadvertently  excluded  from 
the  list. 

Under  this  rule,  where  possible, 
members  entitled  to  retired  pay  and 
eligible  family  members  and  their 
dependents  may  make  use  of 
participating  dental  providers  in  their 
aiees  and  may  benefit  from  reduced  out- 
of-pocket  and  provider  submission  of 
claims  and  acceptance  of  contractor 
allowances  and  arrangements.  Enrollees 
using  non-network  providers  may  be 
balance  billed  amounts  in  excess  of 
allowable  charges.  Under  the  final  rule, 
the  maximum  pa3rment  allowable  by  the 
TKDP  (minus  the  appropriate  coat- 
share)  will  be  the  lesser  of  the  billed 
chargaa  or  the  Usual,  Customary  and 
Reasonable  rates,  in  which  the 
customary  rate  is  calculated  at  the  50th 
percentile  of  billed  charges  in  that 
geographic  aiae,  as  measured  in  an 
unoiscounted  chaiga  profile  in  1995  or 
later  for  that  geographic  area  (as  defined 
by  three-digit  zip  code).  TRDP  eligibles 
will  obtain  information  concerning  the 


program  and  the  application  procaaa 
from  the  contractor. 

This  final  rule  adopts  the  statutory 
preemption  authority  of  10  U.S.C.. 
section  1103.  This  statute  broadly 
authorizes  preemption  of  state  laws  in 
connection  with  DoD  contracts  for 
medical  and  dental  care.  The  Assistant 
Secretary  of  Defense  (Health  AfEsin)  has 
made  the  judgment  that  preemption  is 
necessary  and  appropriate  to  assure  the 
operation  of  a  consistent,  effiective.  and 
efficient  federal  program.  Absent 
preemption  of  certain  State  and  local 
laws  on  insurance  regulation  and  other 
matters,  competition  would  be  severely 
limited  and  the  process  substantially 
delayed.  The  final  rule  incorporates 
language  to  clarify  that  the  preemption 
of  State  laws  section  includes 
preemption  of  State  and  local  laws 
imposing  premium  taxes  on  health  or 
dental  insurance  carriers  or 
underwriters  or  other  plan  managers,  tn 
similar  taxes  on  such  entities. 

n.  PuUic  Comments 

The  proposed  rule  was  published  on 
June  24. 1997  (62  FR  34032-34035).  We 
received  one  public  comment.  We  thank 
the  commenter;  significant  items  raised 
by  the  commenter  and  our  analysis  of 
the  comments  are  summarized  below  in 
the  appropriate  sections  of  the 
preamble. 

1 .  Benefits:  We  received  a  comment 
that  an  error  exists  in  the  description  of 
procedure  code  00120,  00140.  and 
00150. 

Response:  We  appreciate  the 
coounent  and  we  have  replaced 
"examination"  with  "evaluation"  in  the 
description  of  the  procedure  codes 
00120,  00140.  and  00150. 

2.  Benefits:  The  commenter  pointed 
out  an  oversight  in  that  two  procedure*. 
Amalgam-one  surface,  permanent 
(02140)  and  Amalgam  (two-surCsce), 
permanent  (02150)  were  not  included  in 
the  benefits  of  the  program. 

Response:  We  concur  with  the 
comment  and  procedures  codes  02140 
and  02150  have  been  added  under  the 
restorative  benefits  under  the  program. 

3.  Benefits:  Another  comment  we 
received  pointed  out  that  several 
periodontic  (04261.  04262. 04268)  codes 
are  outdated  and  have  been  changed. 

Response:  We  appreciate  the 
comment.  These  periodontic  codes  have 
been  changed  in  the  final  rule  as 
follows:  code  04261  has  been  replaced 
by  Bone  replacement  graft-fint  site  in 
quadrant  (04263);  code  04262  has  been 
replaced  by  Bone  replacement-each 
additional  site  in  quadrant:  code  04268 
has  been  replaced  by  Guided  tissue 
regeneration-resorbable  barrier,  per  site, 
per  tooth  (04266)  and  Guided  tissue 
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regeneration-nonresorbable  barrier,  per 
site,  per  toolh  (includes  membrane 
removal]  (04267). 

4.  Benefits:  We  received  a  comment 
that  the  benefits  need  to  be  expanded  to 
include  prosthetic  services. 

Response:  Under  the  law,  10  U.S.C. 
1076c,  the  TRICARE  Retiree  Dental 
Program  shall  provide  benefits  for  basic 
dental  care  and  treatment,  including 
diagnostic  services,  preventive  services, 
basic  restorative  services  (including 
endodontics),  surgical  services,  and 
emergency  services;  prosthetic  services 
are  not  included. 

5.  Maximum  Annual  Cap:  The 
commenter  expressed  concern  about  the 
$1,000  maximum  annual  cap  and 
recommended  a  higher  annual 
maximum  benefit. 

Response:  As  the  government  does 
not  share  in  the  cost  of  the  premiiun,  the 
maximum  annual  cap  is  necessary  to 
ensure  that  the  monthly  premium  is  a 
reasonable/affordable  amount  for  the 
enrollee*.  It  is  important  to  note  that  the 
maximum  annual  cap  does  not  apply  to 
all  of  the  diagnostic  services  and  some 
of  the  preventive  services  covered  under 
the  program. 

6.  Benefit  Payment:  The  commenter 
pointed  out  a  mistake  in  the  Benefit 
payment  section.  The  section  states, 
"For  enrollees  who  do  not  use  these 
network  providers,  however,  providers 
shall  not  balance  bill  any  amount  in 
excess  of  the  maximum  payment 
allowable  by  the  TRDP." 

Response:  The  commenter  is  correct 
and  the  sentence  has  been  corrected  to 
state,  "For  enrollees  who  do  use  these 
network  providers,  however,  providers 
shall  not  balance  bill  any  amoimt  in 
excess  of  the  maximum  payment 
allowable  by  the  TRDP." 

7.  Balance  Billing:  A  commenter 
asked  if  balance  billing  is  limited  to 
115%  of  the  CHAMPUS  allowable 
charge  for  a  service. 

Response:  As  this  is  not  a  CHAMPUS 
program,  DoD's  statutory  authority  to 
limit  balance  billing  to  115%  of  the 
CHAMPUS  allowable  charge  does  not 
apply.  Non-network  providers  are  not 
limited  in  the  amount  they  may  balance 
bill  an  enrollee. 

m.  Rulemaking  Procedures 

Executive  Order  12866  requires 
certain  regulatory  assessments  for  any 
"significant  regulatory  action,"  defined 
as  one  which  would  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  have  other  substantial 
iinpacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 


analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  rule  will  impose  additional 
information  collection  requirements  on 
the  public,  associated  with  beneficiary 
enrollment,  under  the  Paperwork 
Reduction  Act  of  199S.  OMB  approval 
number  0720-0015  pending  a 
development  of  a  contractor-designed 
enrollment  form  which  has  now  been 
accomplished.  The  form  will  be 
submitted  to  OMB  concurrently  with 
publication  of  this  notice.  The 
collection  instrument  serves  as  an 
application  form  for  military  members 
entitled  to  retired  pay  and  eligible 
dependents  to  enroll  in  the  TRICARE 
Retiree  Dental  Program.  The  application 
will  allow  the  Department  of  Defense  to 
identify  enrollment  applicants,  evaluate 
their  eligibility  for  the  enrollment,  and 
determine  other  health  insurance 
coverage  which  an  applicant  may  have. 

Affected  Public:  Eligible  family 
members  and  their  dependents. 
Annual  Burden  Hours:  71,640. 
Number  of  Respondents:  286,570. 
Responses  per  Respondent:  1. 
Average  Burden  per  Response:  15 
minutes. 

Frequency:  Once,  at  time  of  initial 
application. 

Respondents  are  retirees  of  the 
Uniformed  Services  entitled  to  retired 
pay  and  eligible  family  members  and 
their  dependents  who  are  seeking 
enrolhnent  in  the  TRICARE  Retiree 
Dental  Program.  The  enrollment 
application  will  allow  the  Department 
to  collect  the  information  necessary  to 
properly  identify  the  program's 
applicants  and  to  determine  their 
eligibility  for  enrollment  in  the 
TRICARE  ReUree  Dental  Program.  In 
completing  and  signing  a  TRICARE 
Retiree  Dental  Program  enrollment  form, 
applicants  will  acknowledge  that  they 
understand  the  benefits  offered  under 
the  program  and  the  rules  they  must 
follow  to  continue  their  participation  in 
the  program.  Further,  applicants  will 
acknowledge  that  the  premium  will  be 
withheld  firom  retired  pay  when  such 
pay  is  available.  Initial  enrollment  will 
be  for  a  period  of  24  months  followed 
by  month-to-month  enrollment  as  long 
as  the  enrollee  chooses  to  continue 
enrollment. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Health  insurance.  Individuals 
with  disabilities,  Military  personnel, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  32  CFR  part  199 
amended  as  follows: 


PART  199— (AMENDED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  chapter 
55. 

2.  Part  199  is  amended  by  adding 
§  199.22  to  read  as  follows: 

S  199.22    TRICARE  Retirae  Dentel  Progrem 
(TRDP). 

(a)  Purpose.  The  TRDP  is  a  premium 
based  indemnity  dental  insurance 
coverage  program  that  will  be  available 
to  retired  members  of  the  Uniformed 
Services,  their  dependents,  and  certain 
other  beneficiaries,  as  specified  in 
paragraph  (d)  of  this  Section.  The  TRDP 
is  authorized  by  10  U.S.C.  1076c. 

(b)  General  provisions.  (1)  Benefits  are 
limited  to  diagnostic  services, 
preventive  smvices.  basic  restorative 
services  (including  endodontics), 
surgical  services,  and  emergency  oral 
examinations,  as  specified  in  paragraph 
tf)  of  this  section. 

(2)  Premium  costs  for  this  coverage 
will  be  paid  by  the  enrollee. 

(3)  The  program  is  applicable  to 
authorized  providers  in  the  50  United 
States  and  the  District  of  Columbia, 
Canada,  Puerto  Rico,  Guam.  American 
Samoa,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and  the  U.S. 
Virgin  Islands. 

(4)  Except  as  otherwise  provided  in 
this  section  or  by  the  Assistant  Secretary 
of  Defense  (Human  Affairs)  or  designee, 
the  TRDP  is  administered  in  a  manner 
similar  to  the  Active  Duty  Dependents 
Dental  Plan  under  §  199.13  of  this  part 

(5)  The  TRDP  shall  be  administered 
through  a  contract. 

(c)  Definitions.  Except  as  may  be 
specifically  provided  in  this  section,  to 
the  extent  terms  defined  in  §§  199.2  and 
199.13(b)  of  this  part  are  relevant  to  the 
administration  of  the  TRICARE  Retiree 
Dental  Program,  the  definitions 
contained  in  §§  199.2  and  199.13(b)  of 
this  part  shall  apply  to  the  TRDP  as  they 
do  to  CHAMPUS  and  the  TRICARE 
Active  Duty  E>ependents  Dental  Plan. 

(d)  Eligibility  and  enrollment. — (1) 
Eligibility.  Enrollment  in  the  TRICARE 
Retiree  Dental  Program  is  open  to: 

(i)  Membera  of  the  Uniformed 
Services  who  are  entitled  to  retired  pay; 

(ii)  Members  of  the  Retired  Reserve 
under  the  age  of  60; 

(iii)  Eligible  dependents  of  paragraph 
(d)(l)(i)  or  paragraph  (d)(l)(ii)  of  this 
section  who  are  covered  by  the 
enrollment  of  the  member;  and 

(iv)  The  unremarried  surviving  spouse 
and  eligible  child  dependents  of  a 
deceased  member  who  died  while  in 
status  described  in  paragraph  (d)(l)(i)  or 
paragraph  (d)(l)(ii)  of  this  section;  the 
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unramarried  surviving  spouse  and 
eligible  child  dependents  who  receive  a 
surviving  spouse  annuity:  or  the 
unremarried  surviving  spouse  and 
eligible  child  dependents  of  a  deceased 
member  who  died  while  on  active  duty 
for  a  period  of  more  than  30  days  and 
whose  eligible  dependents  are  not 
eligible  or  no  longer  eligible  for  the 
Active  Duty  Dependents  Dental  Plan. 

(2)  Notification  of  eligibility  The   . 
contractor  will  notiiy  persons  eligible  to 
receive  dental  benefits  under  the 
TRiCARE  Retiree  Dental  Program. 

(3)  Election  of  coverage.  Following 
this  notification,  interested  members 
entitled  to  retired  pay  and  eligible 
lamily  members  and  their  dependents 
may  elect  to  enroll.  In  order  to  obtain 
dental  coverage,  written  election  by  the 
eligible  beneficiary  must  be  made. 

M  Enrollment.  Enrollment  in  the 
TRICARE  Retiree  Dental  Program  is 
voluntary  and  will  be  accomplished  by 
submission  of  an  application  to  the 
TRDP  contractor.  Initial  enrollment 
shall  be  for  a  period  of  24  months 
followed  by  month-to-month  enrollment 
as  long  as  the  enrollee  chooses  to 
continue  aniolliiient. 

(5)  Fniod  cfcwmvgB.  TRICARE 
Rediee  Dental  Program  coverage  is 
tarmiiieled  when  the  member's 
entitlement  to  retired  pay  is  terminated, 
the  member's  status  as  a  wnhst  of  the 
Retired  Ressnra  is  tsnaiasled.  a 
dependent  child  losaa  eligible  child 
dependent  stat\u.  or  in  the  case  of 
remarriage  of  the  surviving  spouse. 

(6)  Continuation  of  dependents' 
enrollment  upon  death  of  enrollee. 
Coverage  of  a  dependent  in  the  TRDP 
under  an  enrollment  of  a  member  or 
surviving  spouse  who  dies  during  the 
period  of  enrollment  shall  continue 
until  the  end  of  that  period  and  may  be 
renewed  by  (or  for)  the  dependent,  so 
long  as  the  premium  paid  is  sufficient 
to  cover  continuation  of  the  dependent's 
enrollment.  Coverage  may  be  terminated 
when  the  premiums  paid  are  no  longer 
sufficient  to  cover  continuation  of  the 
enrollment. 

(e)  Premium  payments.  Persons 
enrolled  in  the  dental  plan  will  be 
responsible  for  paying  the  full  cost  of 
the  premiums  in  order  to  obtain  the 
dental  insurance. 

( 1 )  Premium  payment  method.  The 
premium  payment  may  be  collected 
pursuant  to  procedures  established  by 
the  Assistant  Secretary  of  Defense 
(Health  Affairs)  or  designee. 

(2)  Effects  of  failure  to  make  premium 
payments.  Failure  to  make  monthly 
renewal  premium  payments  will  result 
in  the  enrollee's  disenroUment  from  the 
TRDP  and  subject  to  a  locli-out  period 
of  12  months.  Following  this  period  of 


time,  persons  eligible  will  be  able  to 
reenroll  if  they  so  choose. 

(3)  Members  payment  of  premiums. 
The  cost  of  the  TRDP  monthly  premium 
will  be  paid  by  the  enrollee.  Interested 
beneficiaries  may  contact  the  dental 
conlnctor- insurer  to  obtain  the  enrollee 
pteadum  cost. 

(f)  Plan  benefits.  (1)  The  TRDP  will 
provide  basic  dental  care,  to  include 
diagnostic  services,  preventive  services, 
basic  restorative  services  (including 
endodontics),  surgical  services,  and 
emergency  oral  examinations.  The 
following  is  the  TRDP  covered  dental 
benefit  (using  the  American  Dental 
Association,  The  Council  on  Dental  Care 
Program's  Code  On  Dental  Procedures 
and  Nomenclature): 

(i)  Diagnostic  Periodic  oral  evaluation 
(00120):  Comprehensive  oral  evaluation 
(limited  to  one  exam  per  year  in  the 
same  dental  office)  (00150),  Intraoral- 
complete  series  (including  bitewings) 
(00210);  Intraoral-periapical-first  film 
(00220);  Intraoral-periapical-each 
additional  film  (00230);  Intraoral- 
occlusal  film  (00240);  Bitewings-single 
film  (00270);  Bitewings-two  films 
(00272);  Bitewings-four  films  (00274); 
Panoramic  film  (00330):  Caries 
susceptibility  tests,  by  report  (00425): 
Pulp  vitality  tesU  (00460). 

(it)  Preventive:  Prophsylaxis-adult 
(limit-once  per  yesr)  (OHIO): 
Prophylaxis-child  (01120);  Topical 
application  of  fluoride  (excluding 
prophylaxis)-child  (01203);  Topical 
application  of  fluoride  (excluding 
prophylaxis )-adult,  by  report,  once  per 
year  (01204);  Sealant-per  tooth  (01351); 
Space  maintainer-fixed-unilateral 
(01510);  Space  maintainer- fixed- 
bilateral  (01515);  Space  maintainer- 
removable-unilateral  (01520):  Space 
maintainer-removable-bilateral  (01525); 
Recementation  of  space  maintainer 
(01550). 

(iii)  Restorative:  Amalgam-one 
surface,  primary  (02110);  Amalgam-two 
surfaces,  primary  (02120);  Amalgam- 
three  surfaces,  primary  (02130); 
Amalgam-four  or  more  surfaces,  primary 
(02131);  Amalgam-one  surface, 
permanent  (02140);  Amalgam-two 
surfaces,  permanent  (02150);  Amalgam- 
three  surfaces,  permanent  (02160); 
Amalgam-four  or  more  surfaces, 
permanent  (02161);  Resin-one  surface, 
anterior  (02330);  Resin-two  surfaces, 
anterior  (02331);  Resin-three  surfaces, 
anterior  (02332):  Resin-four  or  more 
surfaces  or  involving  incisal  angle 
(anterior)  (02335);  Recement  inlay 
(02910);  Recement  crown  (02920); 
Prefabricated  stainless  steel  crown- 
primary  tooth  (02930):  Prefabricated 
stainless  crown-permanent  tooth 
(02931);  Prefabricated  resin  crown 


(02032);  Prefabricated  stainless  steel 
crown  with  resin  window  (02933);  Pin 
retention-per  tooth,  in  addition  to 
restoration  (02951);  Temporary  crown 
(fractured  tooth)  (02970). 

(iv)  Endodontic:  Pulp  cap-indirect 
(excluding  final  restoration)  (03120); 
Therapeutic  pulpotomy  (excluding  final 
restoration)  (03220);  Pulpal  therapy 
(resort>able  filling)-anterior,  primary 
tooth  (excluded  final  restoration) 
(03230);  Pulpal  therapy  (resorbable 
filling)-posterior,  primary  tooth 
(excluded  final  restoration)  (03240): 
Anterior  root  canal  (excluding  final 
watoration)  (03310);  Bicuspid  root  canal 
(excluding  final  restoration)  (03320); 
Molar  root  canal  (excluding  final 
restoration)  (03330);  Retreatment- 
anterior,  by  report  (03346);  Retreatment- 
bicuspid.  by  report  (03347); 
Retreatment-molar,  by  report  (03348); 
Apexification/recalcification-initial  visit 
(apical  closure/calcific  repair  of 
perforations,  root  resorption,  etc.) 
(03351):  Apexificstion/recalcification- 
telarim  medication  replacement  (apical 
closure/calcific  repair  of  perforatjpns. 
root  resorption,  etc.)  (03352); 
Apexification/recalcification-final  visit 
(includes  completed  root  canal  therapy- 
apical  closure/calcific  repair  of 
perforations,  root  resorption,  etc.) 
(03353);  Apicoectomy/Periradicular 
surgery-anterior  (03410):  Apicoectomy/ 
Pertradicular  surgery-bicuspid  (first 
root)  (03421);  Apicoectomy/ 
Periradicular  surgery-molar  (fint  root) 
(03425);  Apicoectomy/Periradicular 
surgery  (each  additional  root)  (03426); 
Rehnograde  filling-per  root  (03430);  Root 
amputation-per  root  (03450); 
Hemisection  (including  any  root 
removal),  not  including  root  canal 
therapy  (03920). 

(v)  Periodontic:  Gingivectomy  or 
gingivoplasty-per  quadrant  (04210); 
Gingivectomy  or  gingivoplasty-per  tooth 
(04211):  Gingival  curettage,  surgical,  per 

auadrant.  by  report  (04220);  Gingival 
ap  procedure,  including  root  planing- 
per  quadrant  (04240);  Mucogingival 
surgery-per  quadrant  (04250);  Osseous 
surgery  (including  flap  entry  and 
closure)-per  quadrant  (04260);  Bone 
replacement  graft-single  site  (including 
flap  entry  and  closure)  (04263);  Bone 
replacement  graft-multiple  sites 
(including  flap  entry  and  closure) 
(04264);  Guided  tissue  regeneration — 
resorbable  barrier  (04266);  Guided  tissue 
regeneration — nonresorbable  barrier 
(04267):  Pedicle  soft  tissue  graft 
procedure  (04270);  Free  soft  tissue  graft 

f>rocedure  (including  donor  site) 
04271);  Periodontal  scaling  and  root 
planing-per  quadrant  (04341); 
Periodontal  maintenance  procedures 
(following  active  therapy)  (04910); 
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Unscheduled  dressing  change  (by 
someone  other  than  treating  dentist) 
(04920). 

(vi)  Oral  Surgery:  Single  tooth 
(07110);  Each  additional  tooth  (07120); 
Root  removal -exposed  roots  (07130) 
Surgical  removal  or  erupted  tooth 
requiring  elevation  of  mucoperiosteal 
flap  and  removal  of  bone  and/or  section 
of  tooth  (07210);  Removal  of  impacted 
tooth-soft  tissue  (07220);  Removal  of 
impacted  tooth-partially  bony  (07230); 
Removal  of  impacted  tooth-completely 
bony  (07240);  Surgical  removal  of 
residual  tooth  roots  (cutting  procudure) 
(07250);  Oral  antral  fistula  closure 
(07260);  Tooth  reimplantation  and/or 
stabilization  of  accidentially  evulsed  or 
displaced  tooth  and/or  alveolus  (07270); 
Surgical  exposure  of  impacted  or 
uneruptad  tooth  to  aid  eruption  (07281); 
Biopsy  of  oral  tissue-hard  (07285); 
Biopsy  of  oral  tissue-soft  (07286); 
Surgical  repositioning  of  teeth  (074290); 
Alveoloplasty  in  conjunction  with 
extractions-per  quadrant  (07310);  Suture 
of  recent  small  wounds  up  to  5  cm 
(07910);  Complicated  suture-up  to  5  cm 
(0791 1);  Complicated  suture-greater 
than  5  cm  (07912);  Excision  of 
pericoronal  gingiva  (07971). 

(vii)  Emergency:  Limited  oral 
evaluation — problem  focused  (00140); 
Palliative  (emergency)  treatment  of 
dental  pain-minor  procedures  (09110). 

(viii)  Drugs:  Therapeutic  drug 
injection,  by  report  (09610);  Other  drugs 
and/or  medications,  by  report  (09630). 

(ix)  Postsurgical:  Treatment  of 
complications  (post-surgical)  unusual 
circumstances,  by  report  (09930). 

(2)  Codes  listed  in  paragraph  (0(1)  of 
this  section  may  be  modified  by  the 
Director.  OCHAMPUS.  to  the  extent 
determined  appropriate  based  on 
developments  in  common  dental  care 
practices  and  standard  dental  insurance 
prooams. 

(g)  Maximum  annual  cap.  TRDP 
enroUees  will  be  subject  to  a  maicimiiin 
cap  of  $1,000.00  of  paid  allowable 
chaises  per  enrollee  per  year. 

(hfAnnua/ noti^catjon  of  rates.  TRDP 
premiums  will  be  determined  as  part  of 
the  competitive  contracting  process. 
Information  on  the  premium  rates  will 
be  widely  distributed. 

(i)  Authorized  providers.  The  TRDP 
enrollee  may  seek  covered  services  from 
any  provider  who  is  fully  licensed  and 
approved  to  provide  dental  care  in  the 
state  whoe  the  provider  is  located. 

(j)  Benefit  payment.  Enrollees  are  not 
required  to  utilize  the  special  netwoiii 
of  dental  providers  established  by  the 
TRDP  contractor.  For  enrollees  who  do 
use  these  network  providers,  however, 
providers  shall  not  balance  bill  any 
amount  in  excess  of  the  maximum 


payment  allowable  by  the  TRDP. 
Enrollees  using  non-network  providers 
may  balance  billed  amounts  in  excess  of 
allowable  charges.  The  maximum 
payment  allowable  by  the  TRDP  (minus 
the  appropriate  cost-share)  will  be  the 
lesser  of: 

(1)  Billed  charges;  or 

(2)  Usual,  Customary  and  Reasonable 
rates,  in  which  the  customary  rate  is 
calculated  at  the  50th  percentile  of 
billed  charges  in  that  geographic  area,  as 
measured  in  an  undiscounted  charge 
profile  in  1995  or  latei  for  that 
geographic  area  (as  defined  by  three- 
digit  zip  code). 

(k)  Appeal  and  hearing  procedures. 
All  levels  of  appeals  and  grievances 
established  by  the  Contractor  for 
internal  review  shall  be  exhausted  prior 
to  forwarding  to  OCHAMPUS  for  a  final 
review.  Procedures  comparable  to  those 
established  under  §  199.13(h)  of  this 
part  shall  apply. 

(1)  Preemption  of  State  laws.  (1) 
Purauant  to  10  U.S.C.  1103.  the 
Department  of  Defense  has  determined 
that  in  the  administration  of  chapter  55 
of  tide  10.  U.S.  Code,  preemption  of 
State  and  local  laws  relating  to  health 
insurance,  prepaid  health  plans,  or 
other  health  care  delivery  or  financing 
methods  is  necessary  to  achieve 
important  Federal  interests,  including 
but  not  limited  to  the  assurance  of 
uniform  national  health  programs  for 
military  families  and  the  operation  of 
such  programs  at  the  lowest  possible 
cost  to  the  Department  of  Defense,  that 
have  a  direct  and  substantial  efiisct  on 
the  conduct  of  military  aChirs  and 
national  security  policy  of  the  United 
States.  This  determination  is  applicable 
to  the  dental  services  contracts  that 
implement  this  section. 

(2)  Based  on  the  determination  set 
forth  in  paragraph  (IKl)  of  this  section, 
any  State  or  local  law  or  regulation 
pertaining  to  health  or  dental  insurance, 
prepaid  health  or  dental  plans,  or  other 
health  or  dental  care  delivery, 
administration,  and  financing  methods 
is  preempted  and  does  not  apply  in 
connection  with  the  TRICARE  Retiree 
Dental  Program  contract.  Any  such  law. 
or  regulation  pursuant  to  such  law.  is 
without  any  force  or  efiisct.  and  State  or 
local  governments  ha\'e  no  legal 
authority  to  enforce  them  in  relation  to 
the  TRICARE  Retiree  Dental  Program 
contract.  (However,  the  Department  of 
Defense  may,  by  contract,  establish  legal 
obligations  on  the  part  of  the  TRICARE 
Retiree  Dental  Program  contractor  to 
conform  with  requirements  similar  to  or 
identical  to  requirements  of  State  or 
local  laws  or  regulations). 

(3)  The  preemption  of  State  and  local 
laws  set  forth  in  paragraph  (I)(2)  of  this 


section  includes  State  and  local  laws 
imptosing  premium  taxes  on  health  or 
dental  insurance  carriers  or 
underwriters  or  other  plan  managers,  or 
similar  taxes  on  such  entities.  Such  laws 
are  laws  relating  to  health  insurance, 
prepaid  health  plans,-  or  other  health 
care  delivery  or  financing  methods, 
within  the  meaning  of  section  1103. 
Preemption,  however,  does  not  apply  to 
taxes,  fees,  or  other  payments  on  net 
income  or  profit  realized  by  such 
entities  in  the  conduct  of  business 
reUting  to  DoD  health  services 
contracts,  if  those  taxes,  fees  or  other 
pajonents  are  applicable  to  a  broad 
range  of  business  activity.  For  the 
purposes  of  assessing  the  effect  of 
Federal  preemption  of  State  and  local 
taxes  and  fees  in  connection  with  DoD 
health  and  dental  services  contracts, 
interpretations  shall  be  consistent  with 
those  applicable  to  the  Federal 
Employees  Health  Benefits  Program 
under  5  U.S.C.  8909(f). 

(m)  Administration.  The  Assistant 
Secretary  of  E>efense  (Health  Affairs)  or 
designee  may  establish  other  rules  and 
procedures  for  the  administration  of  the 
TRICARE  Retiree  Dental  Program. 

Dated:  December  15. 1997. 
L.M.BjniiHB. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc  97-33110  Filed  12-22^7;  8:45  ami 
aajjNQcooE  sooo  w  m 


DEPARTMENT  OF  TRANSPORTATKM 
Coast  QiianI 

33CFRPani00 

(CQOO1-07-12O] 

MN211S-AE46 


Displays  Within  ttw  First 


AOaiCV:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation. 


This  document  provides 
notice  of  the  dates  and  times  of  the 
special  local  regufations  contained  in  33 
CFR  100.114,  Fireworks  Displays  within 
the  First  Coast  Guard  District.  All 
vessels  will  be  restricted  from  entering 
the  area  of  navigable  water  wnthin  a  500 
yard  radius  of  the  fireworics  faimch 
platform  for  each  event  listed  in  the 
table  below.  Implementation  of  these 
regufations  is  necessary  to  control  vessel 
traffic  within  the  regulated  area  to 
ensure  the  safety  of  spectators. 
EFFECTIVE  DATE:  The  regiilations  in  33 
CFR  100.114  are  effective  bom  one  hour 
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before  the  scheduled  start  of  the  event 
until  thirty  minutes  after  the  last 
firework  is  exploded  for  each  event 
listed  in  the  table  below  in 
SUPPlfMENTARY  ■gQWHaTIOM.  The  events 
are  listed  chronologically  by  month 
with  their  corresponding  number  listed 
in  the  special  local  regulation,  33  CFR 
100.114. 

ADOngHCI:  Comments  should  be 
mailed  to  Commander  (osr),  First  Coast 
Guard  District.  Captain  John  Foster 
Williams  Federal  Building,  406  Atlantic 
Ave.,  Boston.  MA  02110-3350,  or  may 
be  hand  delivered  to  Room  734  at  the 
same  address,  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
federal  holidays.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
the  above  addreH. 
FOR  nmTHER  MF0MIAT10N  CONTACT: 
Lieutenant  Commander  Guy  A. 
McArdle,  Office  of  Search  and  Rescue 
branch.  First  Coast  Guard  District  at 
(617) 223-a460. 

aUPfn^iKffTAftY  MTOMMATION:  This 
dociunent  implements  the  special  local 
regulations  in  33  CFR  100.114  (62  FR 
30988;  June  6,  1997).  All  vessels  are 
prohibited  from  entering  a  500  yard 
radius  of  navigable  water  surrounding 
the  launch  platform  used  in  each 
fireworks  display  listed  below. 

TaUe  1— Firetrorks  Oi^Uys 

December 

1.  First  Night  Fireworks  ^ 

Date:  December  31. 1997. 

Time:  12:00  am.  (midnight)  to  12:15 
•.m. 

Location:  Off  Waterfront  Park, 
between  Commercial  and  Long  Wharfs. 

Ut:  42»21.7N,  Long:  071»02.8"W 
(NAD  1983). 

2.  First  Night  Martha's  Vineyard 

Dete:  December  31, 1997. 
Time:  9:30  p.m.  to  11:00  p.m. 
Location:  Vineyard  Haven  Harbor. 
Lat:  41-27N,  Long:  070-35W  (NAD 
1983). 

4.  City  of  New  Bedford  First  Night 

Date:  December  31, 1997. 

Time:  12:00  a.m.  (midnight)  to  12:  30 
•.m. 

Location:  New  Bedford  Harbor, 
vicinity  of  state  pier. 

Ut:  41-38N,  Long:  07O-55W  (NAD 
1983). 

Dated:  December  2. 1997. 
tLM.  Larrabae, 

Rear  Admiral,  U.S.  Coatt  Guard,  Ckunmandmr. 
Fin*  Coast  Guard  Diatrict. 

(FR  Doc  97-33464  Filed  12-22-97;  8:45  am] 


POSTAL  SERVICE 

39  CFR  Pan  255 

Accasa  of  Handicapped  Persona  to 
Postal  Sarvices,  Programs,  Facilltias, 
and  Employmant 

AOCNCY:  Postal  Service. 
ACTIOM:  Final  rule. 

summary:  The  purpose  of  these  changes 
is  to  clarify  Postal  Service  regulations 
concerning  the  filing  and  processing  of 
complaints  of  discrimination  by 
handicapped  persons  in  obtaining 
access  to  postal  programs  and  services. 
References  to  Postal  Service  offices  and 
publications  have  also  been  updated. 
EFFECTIVE  DATE:  December  23. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Rodger  Carter,  Coordinator,  ABC 
Pro-am.  FaciliUes  HQ.  4301  Wilson 
Blvd.,  Suite  300.  Arlington  VA  22203- 
1861;  telephone  (703)  526-2867. 
SUPPI^MENTARY  MFORMATWN:  The  Postal 
Service  is  amending  its  regulations  in 
order  to  clarify  procedures  to  ensure,  in 
accordance  with  Section  504  of  the 
Rehabilitation  Act  of  1973.  29  U.S.C 
701  et  aeq.,  that  its  programs  and 
services  are  provided  in  a  non- 
discriminatory fashion  to  handicapped 
persons.  All  changes  are  designed  to 
make  the  regiiladons  easier  for  both 
postal  customers  and  employees  to 
understand  and  follow. 

The  Poatal  Service  has  not  previously 
amended  its  Part  255  regulations. 
References  to  particular  postal  offices 
and  publications,  may  of  which  were  no 
longer  in  existence  or  had  been 
reetructured.  have  been  revised.  Certain 
other  provisions  were  revised  or  deleted 
because  they  were  redundant,  such  as 
repetitive  provisions  concerning 
responding  to  a  complaint,  or  were 
duplicative  of  other  postal  regulations. 
For  instance.  Part  255  had  contained 
postal  regulations  implemmting  the 
RehabiliUtion  Act  in  Sections  255.1  and 
255.2.  and  also  a  few  provisions 
concerning  the  Architectiual  Barriers 
Act  (ABA)  of  1968. 42  U.S.C.  4151  et 
seq..  in  Section  255.3.  Since  ABA 
requirements  and  compliance  are  set 
forth  comprehensively  in  other 
regulations,  see  e.g.  49  FR  31528 
(August  7, 1984)  and  Postal  Service 
handbook  RE-4,  Standards  for  Facility 
Accessibility  by  the  Physically 
Handicapped,  they  have  been  removed 
from  Part  255.  Similarly,  provisions 
have  been  deleted  that  relate  to  actions 
taken  for  employees  in  accordance  with 
procedures  under  Section  501  of  the 
Rehabilitation  Act. 

Accordingly,  part  255  now  contains 
postal  regulations  that  implement 


Section  504  of  the  Rehabilitation  Act 
only,  which  regulations  are  set  forth  in 
a  clearer  and  more  comprehensive 
fashion.  Part  255.1  sets  forth  procedural 
provisions,  including  how  to  file  a 
complaint  and  time-frames  for 
responses  by  postal  officials.  Corrective 
actions  that  may  be  appropriate  are 
described  in  Parts  255.2  and  255.3, 
which  concern  special  service 
arrangements  and  discretionary  retrofits 
to  lacilities,  respectively.  Part  255.4, 
which  relates  to  internal  agency 
procedures  and  levels  of  authority, 
remains  unchanged. 

The  Postal  Service  expects  that  these 
amendments  will  make  its 
Rehabilitation  Act  procedures  easier  to 
use,  so  that  the  agency  can  provide 
timely  and  appropriate  responses  to 
requests  and  complaints  thereunder. 

List  of  Subjects  in  39  CFR  Part  25S 

Administrative  practice  and 
procedure,  Individuals  with  disabilities. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  39  CFR  Part  255  is 
amended  as  follows; 

PART  225— CAMENOED] 

1.  The  authority  citation  for  Part  255 
continues  to  read  as  follows: 

Aatbority:  39  U.S.C  101, 401,  403, 1001. 
1003,  3403,  3404:  29  U.S.C.  791,  794. 

2.  Section  255.1(cKl)  is  amended  by 
revising  the  first  sentence  to  read  as 
follows:  "Handicapped  customers  who 
believe  that  they  have  been 
discriminated  against  in  the  provision  of 
postal  services  or  programs  should  file 

a  written  complaint  with  their  local 
postmasters  or  other  local  postal  official 
responsible  for  such  services  or 
programs." 

3.  Section  255.1(cX2)  is  removed,  and 
paragraphs  (cK3)  through  (6)  are 
redesignated  as  paragraphs  (cH2) 
throu^  (5),  respectively. 

4.  In  §  255.1,  newly  redesignated 
paragraph  (cM2)  is  revised  to  read  as 
follows: 

I2S6.1    fHecrtmlnanon  aqelni! 


(c)»  •  • 

(2)  Resolution.  A  local  official 
receiving  a  complaint  by  a  handicapped 
customer  about  access  to  postal 
programs  and  services  must  process  it  in 
accordance  with  this  part.  The  official 
should  r^iew  the  complaint,  and 
consult  with  the  district  office  as 
needed,  to  determine  if  corrective  action 
is  necessary.  Corrective  action  can 
include  a  special  arrangement  for  postal 
services  under  §  255.2,  or  a 
discretionary  retrofit  to  the  Gscility 
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under  §  255.3.  The  decision  about 
which  corrective  action  to  take,  if  any, 
should  be  made  within  the  time  limits 
set  forth  in  paragraph  (c)(3),  or  sooner 
if  possible. 

•  •        •        *        • 

5.  In  §  255.1,  newly  redesignated 
paragraph  (c)(3)  is  amended  by  revising 
the  third  sentence  to  read  as  follows: 
"Whenever  it  appears  that  a  complaint 
cannot  be  resolved  within  60  days  of  its 
receipt,  a  written  report  and  explanation 
must  be  submitted  to  the  appropriate 
district  manager." 

6.  In  §  255.1,  newly  redesignated 
paragraph  (c)(4)  is  revised  to  read  as 
follows: 

•  •        •        •        • 

(c)*  •  * 

(4)  Automatic  review.  If  the  local 
official  proposes  to  deny  a  request  or 
complaiiat  by  a  handicapped  customer 
for  a  special  arrangement  or  the 
alteration  of  a  facility,  the  proposed 
decision  shall  be  submitted  to  the 
appropriate  district  manager.  The 
customer  must  be  notified  in  writing  of 
the  approved  decision. 

•  •        •        •        • 

7.  In  §  255.1,  newly  redesignated 
paragraph  (c)(5)  is  revised  to  read  as 
follows: 

•  •        •        •        ft 

(c)«  •  • 

(5)  Exhaustion  of  administrative 
remedies.  If  a  customer  service 
complaint  filed  under  this  paragraph  (c) 
is  not  resolved  within  60  days  of  its 
receipt,  the  customer  may  seek  relief  in 
any  other  appropriate  forum,  including 
the  right  to  appeal  to  the  Ciutomer 
Advocate  in  accordance  with  Postal 
Operations  Manual  166.  The  Postal 
Service  may  continue  to  consider  the 
complaint  after  the  expiration  of  the  60 
day  period. 

•  •        •        •        • 

8.  Section  255.2(aKl)  is  amended  by 
revising  "Domestic  Mail  Manual 
155.262"  to  read  "Postal  Operations 
Manual  631.42". 

9.  Section  255.2(a)(2)(i)  is  revised  to 
read  as  follows: 

f2S6.2    Special  anangements  for  postal 


(a)*  •  • 

(2)*  •  • 

(i)  Stamps  by  mail,  phone,  or  on 
consignment.  See  Postal  Operations 
Manual  151-153. 


154"  to  rmd  "Postal  Operations  Manual 
145.6". 

12.  Section  255.2(a)(2)(iv)  is  revised  to 
read  as  follows: 

(a)*   •  • 

(2)*  •  • 

(iv)  Postage-free  mailing  for  certain 
mailings.  See  Domestic  Kfaul  Manual 
E040,  Administrative  Support  Manual 
274.24,  and  International  Mail  Manual 
250. 

•  •         •         •         • 

13.  Section  255.2(b)(2)  is  revised  to 
read  as  follows:  C 

•  •        •        •        • 

(b)*  •  • 

(2)  Response  to  Customer  Request  or 
Complaint  for  a  Special  Arrangement.  A 
local  official  receiving  a  request  or 
complaint  seeking  a  special  arrangement 
must  provide  the  custodiers  with  any 
such  arrangement  as  may  be  required  by 
postal  regulations.  If  no  special 
arrangements  are  required,  the  postal 
official,  in  consultation  with  the  district 
office  as  needed,  may  provide  a  special 
arrangement  or  take  any  action  that  will 
acconunodate  the  customer,  including, 
among  others,  performing  a 
discretionary  retrofit,  providing  curb  or 
home  delivery,  or  directing  the 
customer  to  a  nearby  accessible  facility, 
if  he  or  she  determines  the  arrangement 
or  action  would  be  reasonable,  practical, 
and  consistent  with  the  economical  and 
proper  operation  of  the  particular 
program  or  activity. 

•  •        •        •        • 

14.  Section  255.2(c)  is  removed. 

15.  Section  255.3(a)(1)  is  to  read  as 
follows: 

§256.3    Accass  to  poalal  facmtiea. 

(a)*  •  * 

(1)  Legal  and  policy  requirements. 
Where  the  design  standards  of  the 
Architectural  Barriers  Act  (ABA)  of 
1968  do  not  apply,  the  Postal  Service 
may  perform  a  retrofit  to  the  facility  for 
a  handicapped  customer  in  accordance 
with  this  part 

•  •        •        •        * 

16.  Section  255.3(a)(2)  introductory 
text  is  amended  by  removing  "also"  and 
revising  the  phrase  "the  Barrier  Act's" 
to  read  "ABA"  in  the  first  sentence,  and 
by  removing  the  second  sentence. 

17.  Sections  255.3(a),  (a)(4).  and  (a)(5) 
are  removed. 

18.  Section  255.3(b)(2)  is  revised  to 
read: 


10.  Section  255.2(a)(2)(ii)  is  amended 
by  revising  "Domestic  Mail  Manual 
156.41"  to  read  "Postal  Operations 
Manual  652-653". 

11.  Section  255.2(a)(2)(iii)  is  amended 
by  revising  "Postal  Operations  Manual 


(b)*  •  * 

(2)  Response  to  customer  request  or 
complaint  for  an  alteration  to  a  facility. 
If  a  local  official  determines,  in 
consultation  with  the  district  office  as 
needed,  that  modification  to  meet  ABA 


standards  is  not  required,  discretionary 
alteration  may  be  made  on  a  case-by- 
case  basis  in  accordance  with  the 
criteria  listed  in  paragraph  (a)(2)  of  this 
section.  If  a  discretionary  alteration  is 
not  made,  the  local  official  should 
determine  if  the  customer  can  be 
provided  a  special  arrangement  under 
§255.2. 
•  •  • 

19.  Section  255.3(c)  is  removed. 
StaalajrF.Mraa, 

Chief  Counsel,  Legislative. 

[FR  Doc.  97-33478  Filed  12-22-97;  8:45  ami 
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POSTAL  SERVICE 
39  CFR  Part  954 

Rules  of  Practica  In  Procaadlnqs 
Ralattva  to  tha  Denial,  Suapanskm,  or 
Revocation  Of  Second-Class  MaH 
Privileges 

agency:  Postal  Service. 
ACTION:  Final  rule. 

StlMMARY:  The  Postal  Service  is  making 
several  technical  amendments  to  reflect 
new  terminology  adopted  in  connection 
with  Periodicals,  formerly  second-class 
mail,  and  to  update  tides  and  make 
other  technical  and  grammatical 
changes. 

EFFECTIVE  DATE:  December  23, 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Diane  M.  Mego,  (202)  268-5438. 
SUPPI^MBfTARY  INFORMATKM:  As  a  part 
of  Classification  Reform  proceedings, 
second-class  mail  was  renamed 
Periodicals.  As  of  Jidy  1, 1996,  second- 
class  mail  privileges  have  been  referred 
to  as  Periodicals  mailing  privileges 
(Domestic  Mail  Manual  §E2 11. 1.1). 
Administrative  decisions  determined 
under  that  section  now  refer  to 
Periodicals  mail  privileges.  Procedural 
rules  for  the  denial,  suspension,  and 
revocation  of  these  privileges  are  foimd 
at  39  CFR  954. 

Amendment  to  part  954  is  needed  to 
substitute  references  to  Periodicals  mail 
privileges  for  second-class  mail 
privileges.  Additional  amendment  is 
needed  to  reflect  the  revision  and 
rentunbering  of  the  Domestic  Mail 
Manual  on  July  1, 1993  (54  Fed.  Reg. 
34887  (1993)),  and  to  update  and  correct 
the  tides  of  the  Docket  Clerk,  Director, 
Law  Librarian,  and  Law  Library  to  the 
Recorder,  authorized  official.  Librarian, 
and  Library,  respectively.  Also,  several 
grammatical  amendments  reflecting 
gender  neutrality  are  being  made. 

These  revisions  are  changes  in  agency 
rules  of  procedure  before  the  Judicial 
Officer  and  do  not  substantially  afiect 
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any  rights  or  obligations  of  private 
parties.  Therefore,  it  is  appropriate  for 
their  adoption  by  the  Postal  Service  to 
become  affective  immediately. 

List  of  Subjects  in  39  CFR  Part  954 

Administrative  practice  and 
procedure.  Periodicals,  Postal  Service. 

Accordingly,  the  Postal  Service 
adopts  amendments  to  39  CFR  part  954 
as  specifically  set  forth  below: 

PART  954— (AMENDED] 

1.  The  authority  citation  for  part  954 
continues  to  read  as  follows: 

Aathority:  39  U.S.C  204,  401. 

2.  The  title  of  part  954  is  amended  by 
substituting  "Periodicals"  for  "Second- 
Class." 

1 964  J    [Amendad] 

3.  Section  954.2  is  amended  by 
substituting  "Periodicals"  for  "second- 
class." 

§•64.3    [Amendwl] 

4.  Section  954.3  is  amended  by 
substituting  "Periodicals"  for  "second- 
class." 

|M4J    [Amandad] 

5.  Section  954.5  is  amended  by 
substituting  "Periodicals"  for  "second- 
class." 

6.  Section  954.5  is  amended  by 
■ubstituting  "§  E213  of  the  Domestic 
Mail  Manual"  for  "Part  132  of  this 
chapter." 

7.  Section  954.5  is  amended  by 
adding  "or  she"  after  "he"  and  "or  her" 
after  "his"  wherever  it  appears. 

1 964.6    [Amandad] 

8.  Section  954.6  is  amended  by 
substituting  "Periodicals"  for  "second- 
class." 

9.  Section  954.6  is  amended  by 
adding  "or  she"  after  "he." 

1964.6    [Amandad] 

10.  Section  954.8  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk"  wherever  it  appears. 

11.  Section  954.8(b)  is  amended  by 
substituting  "Periodicals"  for  "second- 
class"  wherever  it  appears. 

12.  Section  954.8(b)  is  amended  by 
adding  "or  her"  after  "his." 

13.  Section  954.8(e)  is  amended  by 
adding  "or  she"  after  "he"  wherever  it 
appears. 

f  964.10    (Amendad] 

14.  Section  954.10  is  amended  by 
adding  "or  her"  after  "his"  and  "or  she" 
after  "he." 


1964.12    [Amandad] 

15.  Section  954.12  is  amended  by 
adding  "or  her"  after  "his"  and  "or  she" 
after  "he"  wherever  it  appears. 

f  964.13    [Amandad] 

16.  Section  954.13(a)  is  amended  by 
substituting  "authorized  official"  for 
"Director." 

17.  Section  954.13(a)  is  amended  by 
adding  "or  her"  after  "his"  and  "him." 

18.  Section  954.13(c)  is  amended  by 
adding  "or  she"  after  "he." 

1964.14  ^Amended] 

19.  Section  954.14(b)(6)  is  amended 
by  adding  "or  she"  after  "he." 

20.  Section  954.14(b)(8)  is  amended 
by  adding  "or  her"  after  "his." 


1964.16  [Ar 

21.  Section  954.16(d)(1)  is  amended 
by  substituting  "the  authorized 
official's"  for  "Director's." 

1964.17  [Amended] 

22.  Section  954.17(b)  is  amended  by 
adding  "or  her"  after  "his"  and  "or  she" 
after  "be"  wherever  it  appears. 

1964.18  [Amended] 

23.  Section  954.18(a)  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk"  wherever  it  appears. 

1964.19  [Amended] 

24.  Section  954.19(a)  is  amended  by 
adding  "or  she"  after  "be." 

f  964.26    [Amended] 

25.  Section  954.25  is  amended  by 
substituting  "Librarian"  for  "Law 
Librarian." 

26.  Section  954.25  is  amended  by 
substituting  "Library"  for  "Law 
Library." 

27.  Section  954.25  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk- 
Stanley  F.  Mires. 

Chief  Counsel.  Legi$lativt. 

|FR  Doc.  97-33480  Filed  12-22-97:  8:4$  araj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(CA  17»-O057  FRL-6934-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  August  4, 1997. 
The  revisions  concern  rules  firom  the 
Bay  Area  Air  Quality  District 
(BAAQMD).  This  approval  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  incorporate 
BAAQMD  rules  with  updated 
definitions  which  include  a  revised 
definition  of  volatile  organic  compound 
(VOC)  into  the  fiederally  approved  SIP. 
EFFECTIVE  DATE:  This  action  is  effective 
on  January  22,  1998. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  the 
rules  are  available  for  public  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 

Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street,  SW.. 
Washington.  DC  20460. 

Bay  Aiea  Air  Quality  Management 
District,  939  Ellis  Street.  San  Francisco. ' 
CA  94109. 

FOR  FURTHER  MFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Office. 
(AIR-4),  Air  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1197. 

SUf>PI.EMENTARY  INFORMATION: 

L  Applicability 

The  rules  being  approved  into  the 
California  SIP  include  the  following 
BAAQMD  rules:  Rule  8-4,  General 
Solvent  and  Surface  Coating  Operations; 
Rule  8-1 1 ,  Metal  Container,  Closure  and 
Coil  Coating:  Rule  8-12,  Paper.  Fabric, 
and  Film  Coating:  Rule  8-13,  Light  and 
Medium  Duty  Motor  Vehicle  Assembly 
Plants:  Rule  8-14,  Surface  Coating  of 
Large  Appliance  and  Metal  Furniture; 
Rule  8-19,  Surface  Coating  of 
Miscellaneous  Metal  Parts  and  Products; 
Rule  8-20,  Graphic  Arts  Printing  and 
Coating;  Rule  8-23.  Coating  of  Flat 
Wood  Paneling  and  Wood  Flat  Stock; 
Rule  8-29,  Aerospace  Assembly  and 
Component  Coating  Operations;  Rule  8- 
31 ,  Surface  Coating  of  Plastic  Parts  and 
Products;  Rule  8-32,  Wood  Products; 
Rule  8-38.  Flexible  and  Rigid  Disc 
Manufacturing:  Rule  8-43,  Surface 
Coating  of  Marine  Vessels:  Rule  8—45, 
Motor  Vehicle  and  Mobile  Equipment 
Coating  Operations;  Rule  8-50. 
Polyester  Resin  Operations. 
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n.  Background 

On  August  4,1997  in  62  FR  41905. 
EPA  proposed  to  approve  the  following 
BAAQMD  rules  into  the  California  SIP: 
Rule  8-4,  Genera]  Solvent  and  Stuface 
Coating  Operations;  Rule  8-11,  Metal 
Container,  Closure  and  Coil  Coating; 
Rule  8-12,  Paper,  Fabric,  and  Film 
Coating:  Rule  8-13.  Light  and  Medium 
Duty  Motor  Vehicle  Assembly  Plants; 
Rule  8-14.  Surface  Coating  of  Large 
Appliance  and  Metal  Fiurxitiire;  Rule  8- 
19,  Surface  Coating  of  Miscellaneous 
Metal  Parts  and  Products;  Rule  8-20. 
Graphic  Aits  Printing  and  Coating;  Rule 
8-23,  Coating  of  Flat  Wood  Paneling 
and  Wood  Flat  Stock;  Rule  8-29, 
Aerospace  Assembly  and  Component 
Coating  Operations;  Rule  8-31.  Surface 
Coating  of  Plastic  Parts  and  Products: 
Rule  8-32,  Wood  Products;  Rule  8-38, 
Flexible  and  Rigid  Disc  Manufacturing; 
Rule  8-43,  Surface  Coating  of  Marine 
Vessels;  Rule  8-45,  Motor  Vehicle  and 
Mobile  Equipment  Coating  Operations; 
Rule  8-50.  Polyester  Resin  Operations. 
These  rules  were  adopted  by  BAAQMD 
on  December  20. 1995  and  were 
submitted  by  the  CARB  to  EPA  on  July 
23. 1996. 

EPA  has  evaluated  the  revised 
definitions  in  the  above  rules  for 
consistency  with  federal  and  state 
definitions.  This  action  will  result  in  a 
more  accurate  assessment  of  ozone 
formation  potential,  will  remove 
unnecessary  control  requirements  and 
will  assist  States  in  avoiding 
exceedences  of  the  ozone  heialth 
standard  by  focusing  control  efforts  on 
compounds  which  are  actual  ozone 
proousors.  A  detailed  discussion  of  the 
rule  provisions  and  evaluations  has 
been  provided  in  62  FR  41865  and  in 
technical  support  documents  (TSDs) 
available  at  EPA's  Region  IX  office 
(TSDs  dated  April  10.  1997). 

m.  Re^Mmse  to  Public  Conunenis 

A  30-day  public  comment  period  was 
provided  in  62  FR  41865.  EPA  received 
one  comment  from  the  BAAQMD  on  the 
direct  final  rule.  BAAQMD  commented 
that  clarification  was  needed  in  EPA's 
approval  to  reflect  the  exact  compounds 
being  exempted.  EPA  stated  that  the 
district  rules'  definition  of  VOC  and 
exempt  compoimds  are  consistent  with 
EPA's  definitions  because  the  rules  were 
revised  to  exempt  three  compoimds 
(acetone,  parachlorobenzotrifluoride 
(PCBTF)  and  cyclic,  branched,  or  linear, 
completely  methylated  siloxanes  (VMS)) 
exempted  by  EPA.  By  the  time  these 
rules  were  submitted  to  EPA  by  CARB 
on  July  23. 1996.  EPA  had  made 
additional  revisions  to  the  definition  of 
VOC  and  exempt  compounds. 


BAAQMD  want  the  final  rule  to  reflect 
that  the  submitted  rules  to  not  exempt 
compounds  exempted  by  EPA  after 
December  20,  1995  (the  date  the  rules 
were  adopted).  EPA  has  evaluated 
BAAQMD's  comment  and  agrees  that 
clarification  is  needed.  The  comment 
does  not  effect  the  EPA's  approval  of 
Rules  8-4,  8-11.  8-12.  8-13.  8-14.  8-19. 
8-20.  8-23.  8-29.  8-31.  8-32,  8-38,  8- 
43,  8-45,  and  8-50  into  the  SIP,  it 
clarifies  the  compoilnds  exempted. 
Therefore.  EPA  is  now  approving  the 
submitted  BAAQMD  rules. 

IV.  EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rules  for  inclusion  into  the 
California  SIP.  EPA  is  approving  the 
submittal  imder  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  Part  D  of  the  CAA.  This 
approval  action  will  incorporate  these 
rules  into  the  federally-approved  SIP. 
The  intended  effiact  of  approving  these 
riiles  is  to  regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Administrative  Requiremeiils 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
S  U.S.C.  600  at  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Feder^  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 


have  a  significant  impact  on  any  small 
entities  afiiacted.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  sxich 
grotmds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C 
7410(aM2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1905 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdeiutome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significanUy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  fit)m  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(aKl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major"  as  defined  by  5  U.S.C 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Qean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
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appropriate  circuit  by  February  23, 
IMS.  Piling  ■  petiUon  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  ludicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bK2).) 

Ust  of  Subjects  in  40  CFK  Part  SI 

Enviroiunental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  refsrenca  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  tsgMar  on  July  1,  1982. 

Dated:  December  2. 1997. 
Hany  Saraydaiiaa, 

Acting  Regional  Adminittrator,  Begion  DC. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  aoMBdad  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aatharity:  42  U.S.C.  7401  et  »eq. 

Subpart  F—Callfomia 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)  (239)(i)(E)(^)  to 
read  as  follows: 

152.220    MantMcation  ol  plwt. 


ENVmCMMENTAL  PROTECTION 
AGENCY 

40CFRPW1S2 


(c)  •  •  • 

(239) •  •  • 

(!)••• 
(£)••• 

(2)  Rule  8-4,  Rule  8-11,  Rule  fr-12. 
Rule  S-13.  Rule  8-14.  Rule  8-19.  Rule 
8-20,  Rule  8-23.  Rule  8-29,  Rule  8-31, 
Rule  8-32,  Rule  8-38,  Rule  8-43,  Rule 
8-45.  Rule  8-50  amended  on  December 
20,  1995. 


Nnpfamenmiori  r*wns,  imnois 

AOetCY:  United  Sutes  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Direct  final  rule. 


IFR  Doc.  97-33324  Filed  12-22-97:  8:45  ami 
MUJNQCOOei 


In  this  action,  USEPA   , 
approves  a  State  Implementation  Plan 
(SIP)  revision,  submitted  by  the  SUte  of 
Illinois  on  April  25, 1997,  for  the 
general  conformity  rules.  The  general 
conformity  SIP  revision  enables  the 
State  of  Illinois  to  implement  the 
Federal  general  conformity 
requirements  in  the  nonattaiiunent  and 
maintenance  areas  at  the  State  level. 
General  Conformity  assures  that  Federal 
actions  conform  to  the  State  plan  to 
attain  and  maintain  the  public  health 
based  air  quality  standards.  In  tliis 
action.  USEPA  is  approving  the  Illinois 
General  Conformity  rules  through  a 
"direct  final"  rulemaking;  the  rationale 
for  this  "direct  final"  approval  and 
other  information  is  set  forth  below. 

DATES:  This  action  is  effective  February 
23.  1998  unless  adverse  written 
comments  are  received  by  January  22, 
1998.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  may  be  mailed 
to: ).  Elmer  Bortzer.  Chief.  Regulation 
Development  Section,  United  States 
Environmental  Protection  Agency, 
Region  5.  Air  and  Radiation  Division, 
Air  Programs  Branch  (AR-18J),  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

Copies  of  the  SIP  revision  are 
available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  Patricia  Morris  at  (312)  353- 
8656  before  visiting  the  Region  5 
Office.) 

United  States  Environmental  Protection 
Agency.  Region  5,  Air  and  Radiation 
Division.  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 

FOR  FURTHER  VIFORMATION  CONTACT: 
Patricia  Morris,  Regulation 
Development  Section  (AR-18J),  Air 
Programs  Branch.  Air  and  Radiation 
Division.  United  States  Environmental 
Protection  Agency.  Region  5,  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60604.  Telephone  Number  (312)  353- 
8656. 


SUPW.EMCMTARY  WFORMATIOIt 

LBackgrmuid 

Conformity  provisions  first  appeared 
in  the  Clean  Air  Act  (CAA)  amendments 
of  1977  (Public  Law  95-95).  Although 
these  provisions  did  not  define  the  term 
conformity,  they  provided  that  no 
Federal  department  could  engage  in, 
support  in  any  way  or  provide  financial 
assistance  for.  license  or  permit,  or 
approve  any  activity  which  did  not 
conform  to  a  SIP  that  has  been  approved 
or  promulgated  for  the  nonattainment 


The  CAA  Amendments  of  1990 
expanded  the  scope  and  content  of  the 
conformity  provisions  by  defining 
conformity  to  an  implementation  plan. 
Conformity  is  defined  in  Section  1 76(c) 
of  the  CAA  as  conformity  to  the  SIP's 
purpose  of  eliminating  or  reducing  the 
severity  and  number  of  violations  of  the 
National  Ambient  Air  Quality  Standards 
and  achieving  expeditious  attainment  of 
such  standards,  and  that  such  activities 
will  not:  (1)  cause  or  contribute  to  any 
new  violation  of  any  standard  in  any 
area,  (2)  increase  the  frequency  or 
severity  of  any  existing  violation  of  any 
standard  in  any  area,  or  (3)  delay  timely 
attainment  of  any  standard  or  any 
required  interim  emission  reductions  or 
other  milestones  in  any  area. 

The  CAA  requires  USEPA  to 
promulgate  criteria  and  procedures  for 
determining  conformity  of  all  other 
Federal  actions  in  the  nonattainment  or 
maintenance  areas  (actions  other  than 
those  under  Title  23  U.S.C.  or  the 
Federal  Transit  Act)  to  a  SIP.  The 
criteria  and  procedures  developed  for 
this  purpose  are  called  "general 
conformity"  rules.  The  actions  under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act  (referred  to  as  transportation 
conformity)  %vill  be  addressed  in  a 
separate  Federal  Register  notice.  The 
USEPA  published  the  final  general 
conformity  rules  in  the  November  30, 
1993,  Federal  Register  and  codified 
them  at  40  CFR  part  51 .  subpart  W— 
Determining  Conformity  of  General 
Federal  Actions  to  State  or  Federal 
Implementation  Plans.  The  general 
conformity  rules  require  the  States  and 
local  air  quality  agencies  (where 
applicable)  to  adopt  and  submits 
general  conformity  SIP  revision  to  the 
USEPA  not  later  than  November  30, 
1994. 

n.  Evaluation  of  State  Submittal 

Pursuant  to  the  requirements  under 
Section  176(c)(4)(C)  of  the  CAA,  as 
amended  November  15,  1990,  the 
Illinois  Environmental  Protection 
Agency  (lEPA)  submitted  a  SIP  revision 
to  the  USEPA  on  April  25, 1997.  The 
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submittal  was  found  complete  in  a  letter 
dated  July  8. 1997.  In  its  submittal,  the 
State  adopted  nil^s  (35  Illinois 
Administrative  Code  Part  255)  which 
re{>eat  verbetim  the  USEPA  general 
conformity  rule  (40  CFR  part  93,  subpart 
B)  with  only  minor  clarifications. 
General  conformity  is  required  for  all 
areas  which  are  designated 
nonattainment  or  maintenance  for  any 
of  the  six  National  Ambient  Air  Quality 
Standard  (NAAQS)  criteria  pollutants 
(ozone,  carbon  monoxide,  sulfur 
dioxide,  nitrogen  dioxide,  lead,  and 
(Mrticulate  matter). 

The  lEPA  held  a  public  hearing  on  the 
general  conformity  submittal  on  October 
25,  1996.  Several  comments  were 
received  on  the  rules  and  responded  to 
by  the  lEPA. 

m.  USEPA  Actimi 

The  USEPA  is  approving  the  general 
conformity  SIP  revision  for  the  State  of 
Illinois.  The  USEPA  has  evaluated  this 
SIP  revision  and  has  determined  that 
the  State  has  fully  adopted  regulations 
which  meet  the  provisions  of  the 
Federal  general  conformity  rules  in 
accordance  with  40  CFR  part  93,  subpart 
B.  The  appropriate  public  participation 
and  comprehensive  interagency 
consultations  have  been  undertaken 
during  development  and  adoption  of 
this  rule  by  the  lEPA. 
t^      The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
written  comments.  However,  in  a 
separate  document  in  this  Federal 
Register  publication,  the  USEPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  written 
comments  be  filed.  This  action  will  be 
efiioctive  on  February  23, 1998  unless, 
by  January  22. 1998,  adverse  or  critical 
written  comments  on  the  approval  are 
leceived. 

If  USEPA  receives  adverse  written 
comments,  the  approval  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  rulemaking 
that  will  withdraw  the  final  action.  All 
public  written  comments  received  will ' 
be  addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  USEPA  will  not  institute 
a  second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 


Ka^aler. 

Nothin 


Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  fiiture 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 


considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  section  600  et  seq..  USEPA 
must  prepare  a  regulatory  flexibility 
analysis  assessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities. 
5  U.S.C.  sections  603  and  604. 
Alternatively.  USEPA  may  certify  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  ^ected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
CAA  forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  EPA..  427  U.S. 
246,  256-66  (1976);  42  U.S.C 
7410(aH2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  signed 
into  law  on  March  22, 1995,  USEPA 
must  undortalw  various  actions  in 
association  with  any  proposed  or  final 
rule  that  includes  a  Federal  mandate 
that  may  result  in  estimated  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,-  of 
$100  million  or  more.  This  Federal 
action  approves  pre-existing 
requirements  under  state  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
state,  local,  or  tribal  governments,  or  the 
private  sector,  result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 


Enforcement  Fairness  Act  of  1996, 
USEPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptrollo' 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Regtsttr.  This  rule  is 
not  a  major  rule  as  defined  by  5  U^.C 
804(2). 

E-  Petitions  for  Judicial  Review 

Under  section  307(bKl)  of  tlie  Act, 
petitions  for  judicial  review  of  tliis 
action  must  be  filed  in  the  United  States 
Court  of  Af^jeals  for  the  appropriate 
circuit  by  February  23. 1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(bK2)). 

List  of  Subfects  in  40  CFK  Part  52 

Environmental  protection.  Air 
pollution  control.  General  conformity. 
Intergovernmental  relations. 

Dated:  December  5, 1997. 
Michelle  D.  Jordan, 
Acting  Regional  Administrator,  Region  V. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I.  tiUe  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  52-(AMEN0ED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aathofily:  42  U.S.C  7401  et  seq. 
Subpart  O-Wmois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(137)  to  read  as 
follows: 

{  S2.720    MentMcalion  of  plen. 

•        •        •        •        • 

(c)*  •  • 

(137)  Approval— On  April  25. 1997, , 
the  Illinois  Environmental  Protection 
Agency  submitted  a  revision  to  the  State 
Implementation  Plan  for  general 
conformity  rules.  The  general 
conformity  rules  enable  the  State  of 
Illinois  to  implement  the  general 
conformity  requirements  in  the 
nonattainment  or  maintenance  areas  at 
the  State  or  local  level  in  accordance 
with  40  CFR  Part  93,  Subpart  B— 
Determining  Conformity  of  General 
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Federal  Actions  to  State  or  Federal 

Implementation  Flans. 

(i)  Incorporation  by  refannce. 

(A)  Illinois  Administrative  Code,  Title 
35:  Environmental  Protection,  Subtitle 
B:  Air  Pollution.  Chapter  2: 
Environmental  Protection  Agency,  Part 
255  General  Conformity:  Criteria  and 
Procedures.  Adopted  at  21  111.  Reg. 
effective  March  6,  1997. 

(FRDoc.  07-33322  Filed  12-22-47;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPW1S2 

(CA17»-00S2a]  [FRL-a*11-f| 

Approval  and  Promulgation  Of 
Imptamontatlon  Plana;  Califomia  State 
Implamantatlon  Plan  Revision,  Mojava 
Oaaad  Air  Quality  Managamant  Oiatrict 

AOCNCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


t:  EPA  is  taking  direct  final 
action  on  a  revision  to  the  Califomia 
SUte  Implementation  Plan  (SIP).  The 
revision  concerns  Rule  1 115  frooi  the 
Mojave  Desert  Air  Quality  Management 
DUtrict  (MDAQMD).  This  approval 
action  will  incorporate  Rule  1115  into 
the  federally  approved  SIP.  The 
intended  effect  of  approving  this  rule  is 
to  regulate  emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  laquiiements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  rule  controls  VOC 
emissions  from  metal  parts  and 
products  coating  operations.  Thus,  EPA 
is  finalizing  the  approval  of  this  revision 
into  the  Califomia  SIP  under  provisions 
of  the  CAA  regarding  EPA  action  on  SIP 
submi(taJs.  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
'  nonattainment  areas. 
OATIS:  This  action  is  efi^sctive  on 
February  23. 1998,  unless  adverse  or 
critical  comments  are  received  by 
January  22. 1998.  If  the  effective  date  is 
delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 
AOOMCSSCS:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  DC  office  listed  below.  Copies  of 
the  rule  revisions  and  EPA's  evaluation 
report  for  each  rule  are  available  for 
public  inspection  at  EPA's  Region  IX 
office  during  normal  business  hours. 
Copies  of  the  submitted  rule  revisions 
are  available  for  inspection  at  the 
following  locations: 


Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco.  CA 
94105 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street,  S.W., 
Washington.  D.C.  20460 

Califomia  Air  Resources  Board, 
Stattooary  Source  Division,  Rule 
Evaluation  Section,  2020  "L  "  Street, 
Sacramento,  CA  92123-1095 

Mojave  Desert  Air  Quality  Management 
District,  15428  Civic  Drive.  Suite  200, 
Victorville.CA  92392 

TOM  FURTHER  MFORMATION  COMTACT: 

Jerald  S.  Wamsley,  Rulemaking  Office. 

AIR-4.  Air  Division,  U.S. 

Environmental  Protection  Agency. 

Region  DC,  75  Hawthome  Street,  San 

Francisco.  CA  94105.  Telephone:  (415) 

744-1226. 

SUPPt^MENTARY  MFORMATION: 

I.  Applicability 

The  rule  being  approved  into  the 
Califomia  SIP  is  Rule  1115.  Metal  Parts 
and  Products  Coating  Operations.  This 
rule  wee  submitted  by  the  Califomia  Air 
Resources  Board  (CARB)  to  EPA  on  July 
23.  199d«  s 

n.  Background 

On  March  3.  1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act.  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
Mojave  Desert  portion  of  San 
Bernardino  County.  California  (see  43 
FR  8964.  40  CFR  81.305).  On  May  26. 
1988.  EPA  notified  the  Covemor  of 
Califomia.  pursuant  to  section 
110(a)(2)(H)  of  the  1977  Act.  that  the 
above  district's  portion  of  the  Califomia 
SIP  was  inadequate  to  attain  and 
maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15,  1990.  the  Clean 
Air  Act  Amendments  of  1990  Ivere 
enacted.  Pub.  L.  101-549, 104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  ia2(a)(2)(A)  of  the 
CAA.  Congress  statutorily  adopted  the 
requirement  that  nonattainment  arees 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  eetaUished  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2HA)  applies  to  areas 
designated  as  nonattaiiunent  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 


as  interpreted  In  pre-emended 
guidance.^  EPA's  SIP-C:all  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Mojave  Desert  portion  of  San 
Bernardino  County  is  classified  as 
"severe".'  Therefore,  this  area  was 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15,  1991  deadline. 

The  State  of  Califomia  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  July  23. 
1996.  including  the  rule  being  acted  on 
in  this  document.  This  document 
addresses  EPA's  direct-final  action  for 
MDAQMD  Rule  1115.  Metal  Parts  and 
Products  (>>ating  Operations.  MDAQMD 
revised  and  adopted  Rule  1115  on  April 
22, 1996.  This  submitted  rule  was  found 
to  be  complete  on  October  30, 1996 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFK  part  51 
Appendix  V  >  and  is  being  finalized  for 
approval  into  the  SIP. 

MDAQMD  Rule  1115  is  a  prohibitory 
rule  governing  the  use  and  application 
of  coating  compounds  containing 
photochemically  reactive  volatile 
organic  compounds  (VCXDs)  in  the  metal 
parts  and  products  coating  industry. 
VOCs  contribute  to  the  production  of 
ground  level  ozone  and  smog.  This  rule 
was  originally  adopted  as  part  of  the 
MDAQMD  effort  to  achieve  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  and  in  response  to  EPA's  SIP- 
Call  and  the  section  182(a)(2)(A)  CAA 
requirement. 

Formerly,  on  January  5,  1993,  EPA 
proposed  a  limited  approval/ 
disapproval  of  MDAQMD's  Rule  1115 
(see  58  FR  322).  This  version  of  Rule 
1115  was  adopted  by  MDAQMD  on 
March  2,  1992  and  submitted  by  the 
CARB  to  EPA  on  June  19, 1992  as  a 
revision  to  the  C^ifomia  SIP.  EPA  has 
not  taken  final  action  on  the  January  5, 
1993  profKMal. 

In  response  to  EPA's  January  5, 1993 
proposal,  the  MDAQMD  Board  amended 
Rule  1115  and  adopted  these  revisions 


■  Among  othar  tliiags,  the  pr«-«aMndnient 
guidance  coniiits  of  tho«e  portion*  of  tha  proposed 
p(Mt-1SS7  ozone  and  carbon  monoxide  policy  tlial 
ooaoarn  RACT.  S2  FR  49044  (November  24.  19S7): 
"iMue*  Relating  to  VOC  tt^limion  CutpoinU. 
DaSciencie*.  and  Deviatioaa.  Clahficalion  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  (fte  Federal  lagtalir  on  May  25. 19SS): 
and  the  existing  cootroi  technique  guidelines 
(CTGs). 

'  Moiava  Desert  retaiited  its  designation  of 
nonattainment  and  was  classified  by  operation  of 
law  pursuant  to  sections  107(d)  and  181(a)  upon  the 
dale  of  enactment  of  the  CAA.  See  M  FR  SS694 
(Novembers.  1901). 

'  EPA  adopted  the  completeness  criteria  on 
February  IS.  1990  (SS  FR  5830)  and.  pursuant  to 
secbon  110(kKl)(A)  of  the  CAA.  revised  tha  criteria 
oa  At^ust  26.  1991  (56  FR  42216). 
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on  April  22, 1996.  The  CARB  submitted 
the  revised  mle  to  EPA  on  July  23,  1996. 
This  revision  of  Rule  1115  is  the  subject 
of  today's  approval  action.  EPA's 
evaluation  and  final  action  for  this  rule 
follows  below. 

m.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rtile 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
whicii  forms  the  besis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  fiootnote 
one.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provided  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  Q'A  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  dcxnmients. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 

Jiresumptive  nonns  for  what  is  RACT 
or  specific  source  categories.  Under  the 
CAA.  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to  this 
rule  is  entitled,  "Control  of  Volatile 
Organic  Emissions  from  Exist  Stationary 
Sources  Volume  VI:  Surface  Coating  of 
Miscellaneous  Metal  Parts  and 
Products."  USEPA.  Jime  1978,  EPA- 
450/2-78-015.  Further  interpretations 
of  EPA  policy  are  found  in  the  Blue 
Book,  referred  to  in  footnote  one.  In 
general,  these  guidance  dociunents  have 
been  set  forth  to  ensure  that  VOC  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

Currently,  there  is  no  version  of 
MDAQMD  Rule  1115,  Miscellaneous 
Metal  Parts  and  Products  Coating 
Operations,  in  the  SIP.  The  submitted 
rule  includes  the  following  provisions: 
rule  applicability;  definitions,  coating 
requirements;  add-on  emission  control 
device  requirements;  exceptions  from 
the  rule;  administrative  requirements; 
monitoring  and  records;  and  test 
methods  for  determining  compliance 
with  the  rule. 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
Mrith  the  CAA,  EPA  regulations,  and 
EPA  policy.  Therefore,  MDAQMD  Rule 
1115,  Miscellaneous  Metal  Parts  and 


Products  Coating  Operations,  is  being 
approved  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  part  D.  For  further 
information,  EPA's  review  of  the  April 
22, 1996  version  of  Rule  1115  can  be 
found  in  the  "Technical  Support 
Document"  for  today's  rulemaking 
action. 

As  discussed  earlier,  in  response  to 
EPA's  January  5, 1993  proposed  limited 
approval/disapproval  action,  the 
MDAQMD  Board  amended  Rule  1115 
on  April  22, 1996.  The  MDAQMD  Board 
responded  to  EPA's  comments  within 
the  proposed  limited  approval/ 
disapproval  and  subsequent 
correspondence  by  correcting  the  listed 
rule  deficiencies  and  providing  a  rule 
consistent  with  EPA  regulations  and 
policy.  Therefore,  given  today's 
approval  action,  EPA  does  not  intend  to 
fioudize  the  January  5, 1993  proposal. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  February  23, 
1998,  unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  docimient  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  mle.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  February  23, 
1998. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 


B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  imder  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Feder^  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  afiiected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  USXL 
7410(aH2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that     - 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  reqtiires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  inillion  of  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
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the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(aKl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major"  rule  as  defmed  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  23, 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
Slate  Implementation  Plan  for  the  Stale  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  )uly  1,  1M2. 

Dated:  September  27,  1997. 
Felicia  Marcos, 
Regional  Administrator,  Region  DC. 

Part  52.  chapter  1,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AuUierity:  42  U.S.C.  7401  et  seq. 

Subpart  F—Califomla 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(239)(i)(A)(2)  to 
read  as  follows: 

fS2.220    MwitMcatkMi  o(  plan. 


(c)-     •     • 
(239) •     •     • 

(i)'     •     ' 
(A)-     •     • 

(2)  Rule  1115.  adopted  on  March  2, 
1992  and  amended  on  April  22,  1996. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Ooctol  No.  NV10-S-174:  FRL- 

5934-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Revisions  to  the 
New  York  State  Implementation  Plan 
for  Ozone 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  is  approving  a  revision  to  the 
New  York  State  Implementation  Plan 
(SIP)  related  to  the  control  of  volatile 
organic  compounds.  The  SIP  revision 
consists  of  amendments  to  Part  200. 
"General  Provisions,"  Part  201, 
"Permits  and  Certificates."  Part  228, 
"Surface  Coating  Processes,"  Part  229, 
"Petroleum  and  Volatile  Organic  Liquid 
Storage."  Part  233.  "Pharmaceutical  and 
Cosmetic  Manufacturing  Processes," 
and  Part  234,  "Graphic  Arts."  The 
amendments  extend  reasonably 
available  control  technology  rules  to 
enlarged  nonattainment  areas  and  to  all 
of  New  York  State  which  is  part  of  the 
Northeast  Ozone  Transport  Region  as 
required  by  the  Clean  Air  Act.  In 
addition,  the  amendments  to  Part  228 
correct  deficiencies  in  New  York's 
existing  SIP,  as  required  by  the  Clean 
Air  Act. 

EFFECTIVE  DATE:  This  rule  is  effiective 
January  22.  1998. 

AOORESSE8:  Copies  of  the  State 
submittal  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  houra: 

Environmental  Protection  Agency, 
Region  II  Office,  Air  Programs  Branch, 
290  Broadway.  25th  Floor.  New  York. 
New  York  10007-1866. 

New  York  State  Department  of 
Environmental  Conservation,  Division 
of  Air  Resources,  50  Wolf  Road,  Albany, 
New  York  12233. 

Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center.  Air  Docket  (6102),  401  M  Street, 
S.W.,  Washington.  D.C.  20460. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Truchan.  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway,  2Sth  Floor,  New  York,  New 
York  10278.  (212)  637-4249. 

StJPPLEMENTARY  INFORMATION:  On  May 
24,  1995.  the  Environmental  Protection 
Agency  (EPA)  published  in  the  Federal 
Register  (60  FR  27464)  a  Notice  of 
Proposed  Rulemaking  (NPR)  concerning 
a  revision  to  the  New  York  State 
Implementation  Plan  (SIP)  for  ozone. 
The  State  requested  the  SIP  be  revised 
to  incorporate  revised  regulations 
contained  in  Title  6  of  the  New  York 
Code  of  Rules  and  Regulations  (NYCRR) 
Part  200.  "General  Provisions,"  Part  201 
"PermiU  and  Certificates,"  Part  228, 
"Surface  Coating  Processes,"  Part  229 
"Petroleum  and  Volatile  Organic  Liquid 
Storage  and  Transfer,"  Part  233, 
"Pharmaceutical  and  Cosmetic 
Manufacturing  Processes,"  and  Part  234, 
"Graphic  Arts."  These  regulations  were 
adopted  on  February  26,  1993,  and 
became  effective  on  April  4. 1993. 

Final  Action 

The  revisions  and  the  rationale  for 
EPA's  action  were  explained  in  EPA's 
May  24,  1995  NPR  and  will  not  be 
restated  here  since  EPA's  final  action 
does  not  differ  from  that  proposed  in  the 
NPR.  No  comments  were  received  on 
EPA's  proposed  action.  EPA  is 
approving  Parts  200.  201,  228,  229,  233 
and  234  because  they  are  consistent 
with  EPA  policy  and  guidance  and  also 
meet  the  requirements  of  sections  110. 
182(a)(2)(A).  182(b)(2)  and  184(b)  of  the 
Clean  Air  Act. 

It  should  be  noted  that  sections 
228.3(e).  229.3(g)  and  (h).  233.3(h).  and 
234.3(fl  permit  the  Commissioner  of  the 
New  York  State  Department  of 
Environmental  Conservation  (NYSDEC) 
to  accept  a  lesser  degree  of  control 
(alternative  requirements)  upon 
submission  of  satisfactory  technical 
and/or  economic  evidence  that  the 
source  has  applied  reasonably  available 
control  technology.  These  provisions 
also  require  that  any  lesser  degree  of 
control  must  be  submitted  to  the  EPA  as 
a  revision  to  the  SIP.  EPA  views  these 
provisions  as  giving  the  Commissioner 
the  authority  to  permit  alternative 
requirements  once  they  have  been 
submitted  and  approved  by  EPA  as  SIP 
revisions.  EPA  will  not  recognize  any 
variance  or  alternate  requirement  as 
being  federally  enforceable  until  it  is 
submitted  to  EPA  by  the  State  and  is 
approved  by  EPA  as  a  source  specific 
SIP  revision. 

Sections  229.4(a)(4),  233.4(b)(4)  and 
234.4(b)(1)(iv)  permits  the 
Commissioner  and  EPA  to  accept 
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alternative  analytical  methods  for 
determining  compliance  with  emission 
limits,  contained  in  these  Parts,  when 
approved  test  methods  are  not 
applicable.  These  provisions  require 
that  any  alternate  test  method  must  be 
approved  in  advance  by  the  NYSDEC 
and  EPA  before  they  can  be  used. 

Section  228.5(c)  permits  the 
Commissioner  to  accept  alternative 
analytical  methods  for  determining 
compliance  with  emission  limits, 
contained  in  part  228,  when  approved 
test  methods  are  not  applicable.  In  such 
a  case,  EPA  reserves  its  right  to 
demonstrate  the  applicability  of  Test 
Method  24  (40  CFR  part  60.  appendix 
A). 

It  should  be  noted  that  Part  201 
contains  the  requirements  for  the  State's 
permit  to  constnict  and  certificate  to 
operate  program.  These  provisions  are 
not  intended  to  meet  the  Title  V  Permits 
Program  required  by  the  Clean  Air  Act 
New  York  has  made  a  subsequent 
submittal  to  EPA  which  addresses  the 
Title  V  Permits  Program.  Also,  Part  201 
contains  a  previously  adopted  odor 
provision  which  EPA  will  act  on  in  a 
separate  rulemaking. 

SIP  Deficiencies 

The  revisions  to  Parts  200  and  228 
addressed  several  deficiencies  which 
EPA  identified  in  a  May  26.  1988  letter 
to  former  Governor  Cuomo  and  a 
January  30,  1991  letter  to  the  NYSDEC 
Commissioner  which  found  the  SIP 
substantially  inadequate  to  attain  the 
ozone  and  carbon  monoxide  standards. 
With  EPA's  approval  of  these 
regulations,  Q'A  is  maldng  a  finding 
that  New  York  has  now  corrected  all  but 
one  deficiency  which  involves  the  test 
methods  for  determining  captiue 
efficiency  for  VOC  emission  control 
systems. 

EPA  originally  provided  guidance  on 
such  test  methods,  but  states  and 
industry  inquired  whether  less  costly 
and  less  time  consuming  alternatives 
were  possible.  EPA  began  a  study  of 
capture  efficiency  test  methods  and 
issued  a  moratorium  on  the  need  to 
correct  any  deficient  regulations  until 
the  study  was  complete.  On  February  7, 
1995,  EPA  announced  the  completion  of 
this  study,  "Guidelines  For  Determining 
Capture  Efficiency."  and  required  any 
states  with  this  deficiency  to  correct 
their  VOC  regulations.  On  March  20. 
1995,  EPA  notified  New  York  that  such 
corrections  were  now  required.  Because 
the  regulations  which  are  the  subject  of 
this  Federal  Register  notice  were 
proposed  and  adopted  prior  to  March 
20, 1995,  EPA  is  approving  the 
regulations  which  are  the  subject  of  this 
rulemaking.  However,  submission  and 


approval  of  the  capture  efficiency  test 
methods  is  still  necessary  for  fiill 
approval  of  New  York's  SIP.  New  York 
is  in  the  process  of  developing  the 
necessary  revisions  to  address  capture 
efficiency  test  methods.  The  next  time 
the  State  submits  a  SIP  revision 
containing  these  regulations,  EPA  will 
require  that  they  contain  these  test 
methods. 

As  of  February  27, 1995,  EPA's 
moratoriiun  on  the  use  of  such  methods 
ended  and  the  methods  in  the  February 
27, 1995  guidance  document  are 
considered  by  EPA  to  be  accurate  and 
credible.  Should  a  situation  arise  which 
involves  capture  efficiency,  EPA  will 
require  confirmation  of  capture 
efficiency  values  using  the  appropriate 
test  method. 

Conclusion 

EPA  is  approving  Parts  200.  201.  228, 
229,  233  and  234  as  part  of  the  SIP. 
Sections  228.3(e)(1).  229.3(g)(1), 
233.3(h)(1),  and  234.3(f)(1)  aUow  for 
alternative  requirements  provided  they 
are  submitted  to  the  EPA  for  approval  as 
a  source  specific  SIP  revision.  EPA  will 
not  recognize  any  variance  or  alternate 
requirement  as  being  Cederally 
enforceable  until  it  is  submitted  to  EPA 
by  the  State  and  is  approved  by  EPA  as 
a  source  specific  SIP  revision.  Alternate 
analytical  methods  for  determining 
compliance  with  sur&ce  coating 
emission  limits  pursuant  to  Section 
228.5(c)  are  approved  based  on 
NYSDEC's  agreement  that,  for  purposes 
of  being  federally  enforceable.  New 
York  will  submit  these  alternate  test 
methods  to  EPA  for  approval. 

Nothing  in  this  rule  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
foctora  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Administrative  Requirements 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 


businesses,  small  not-for-profit 
enterprises,  and  government  entities 
Mrith  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  fedml 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Ckt.  v.  U.S.  EPA, 
427  U.S.  246. 255-66  (1976);  42  U.S.C 
7410(a)(2). 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
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General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "maior  rule"  as  defined  by  5 
U.S.C  804(2). 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  23,. 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  a^ect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  wtiich  a  petition  for  judicial 
raview  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Suhiects  in  40  CFR  PaH  S2 

EnvirounaDtal  protection,  Air 
pollution  oontrol.  Hydrocarbons, 


Incorporation  by  reference. 
Intergovernmental  relations,  Ozone. 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Dated:  November  26. 1997. 


JeaniM  M.  Fox, 

Regional  Administrator.  Region  D. 

Part  52.  chapter  I.  tiUe  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  saq. 

Subpart  HH— Naw  York 

2.  Section  52.1670  is  amended  by 
adding  new  paragraph  (c)(93)  to  read  as 
follows: 

fS2.1670    Mantlflcattonofpian. 


(93)  Revisions  to  the  New  York  State 
Implementation  Plan  (SIP)  for  ozone 
concerning  the  control  of  volatile 
organic  compounds  from  petroleum  and 
volatile  organic  compound  storage  and 
transfer,  surface  coating  and  graphic  arts 
sources,  dated  March  8,  1993  submitted 
by  the  New  York  State  £)epartment  of 
Environmental  Conservation  (NYSDEC). 

(i)  Incorporation  by  reference: 

(A)  Amendments  to  Title  6  of  the  New 
York  Code  of  Rules  and  Regulations 
(NYCRR)  Part  200  "General  Provisions." 
Part  201  "Permits  and  Certificates."  Part 
228  "Surface  Coating  Processes."  and 
Part  229  "Petroleum  and  Volatile 
Organic  Liquid  Storage  and  Transfer," 
Part  233  "Pharmaceutical  and  Cosmetic 
Manufacturing  Processes,"  and  Part  234 
"Graphic  Arts."  effective  April  4, 1993. 

3.  Section  52.1679  is  amended  by 
revising  the  six  entries  for  Parts  200, 
201.  228.  229,  233  and  234  to  the  table 
in  numerical  order  to  read  as  follows: 

152.1079    EPA— appravad  New  York  Stala 
ragulatkMia. 


New  York  State  regula- 
tion 


State  eflao- 
tivedale 


EPA  approval 


Comments 


Part  200.  General  Provi- 
sions. 

Part  201 .  Permits  and 
Certiticates. 

Part  228,  Surtooa  Coal- 
ing Processes: 
228.1-228.10 


Part  229,  Patoolaum  and 
Volatila  Organic  UquU 
Storage  and  Transfer. 

Part  233.  Pturmaceutical 
and  Cosmetic  Proc- 

Part  234.  Graphic  Arts  .... 


4/4/93    December  23.  1907.  FR     Redesignation  d  nonattainment  areas  to  attainment  areas  (200.1(nNn)) 
67006.  does  not  rakeva  a  source  from  compKanoe  wWi  prevkxjsiy  applicable  re- 

quiramanls  as  par  laOar  o(  Nov.  13. 1981  from  H.  Hovey,  NYSDEC. 

4/4/93    December  23.  1997.  FR 
67006. 


4/4/93    December  23. 1997.  FR  SIP  revisions  submitted  in  accordance  with  Section  228.3(e)(1)  are  effec- 

67006.  live  only  ri  approved  by  EPA 

4/4/93    December  23.  1907.  FR  SIP  revisions  submitted  in  accordance  with  Sectton  229.3(g)(1)  are  eflec- 

67006.  live  only  if  approved  by  EPA 

•  *                                •                                • 

4/4/93    December  23. 1997.  FR  SIP  reviitons  aubmWed  in  accordance  with  Section  223.3(h)(1)  are  elfeo- 

67006.  live  only  N  approved  by  EPA 

4/4/93    December  23. 1997.  FR  SIP  raviakina  submitted  in  accordance  with  Section  234.3(0(1)  are  effeo- 

67006.  live  only  if  approved  by  EPA 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 
(00-^44-1-6866(8);  FRL-6630-1) 

Claan  Air  Act  Approval  and 
Promulgation  of  State  Implamantation 
Plan  for  Colorado;  Cart>on  MorK>xide 
Contingency  Maasuraa  for  Colorado 
Springs  and  Fort  Collina 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  approves  the  SUte 
implementation  plan  (SIP)  revisions 
submitted  by  the  State  of  Colorado  with 
a  letter  dated  February  18.  1994.  This 
submittal  addresses  the  Federal  Clean 
Air  Act  requirement  to  submit 
contingency  measures  for  carbon 
monoxide  (CO)  for  the  Colorado  Springs 
and  Fort  Collins  areas  designated  as 
nonattainment  for  the  CO  National 
Ambient  Air  Quality  Standards 
(NAAQS).  The  rationale  for  the  approval 
is  set  forth  in  this  document;  additional 
information  is  available  at  the  address 
indicated  below. 


Federal  Regieter  /  Vol.  62.  No.  246  /  Tuesday.  December  23.  1997  /  Rules  and  Regulations    67007 


DATES:  This  action  is  effective  on 
February  23, 1998  unless  adverse  or 
critical  comments  are  received  by 
January  22. 1998.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
A0ORE8SES:  Comments  must  be 
submitied  to  Jeff  Houk  at  the  Region  Vm 
address.  Copies  of  the  State's  submittal 
and  other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations: 
Enviroiunental  Protection  Agency. 
Region  Vm,  Air  Programs.  999  18th 
Street.  Third  Floor.  South  Terrace. 
Denver,  Colorado  80202-2405;  and 
Colorado  Air  Pollution  Control  Division, 
4300  Cherry  Creek  Dr.  South,  Denver, 
Colorado  80222-1530. 
FOR  FURTHER  MFORMATKM  CONTACT:  Jeff 
Houk,  State  Program  Support  Unit.  EPA 
Region  Vm,  telephone  (303)  312-6446. 

SUPPUMENTAWY  affORMATION: 
L  Backgrouiid 

The  Colorado  Springs  and  Fort 
Collins,  Colorado  areas  were  designated 
nonattainment  for  CO  and  classified  as 
moderate  under  Sections  107(d)(4)(A) 
and  186(a)  of  the  Clean  Air  Act,  upon 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990.  ■  See  56  FR  56694 
(Nov.  6,  1991);  40  CFR  81.306  (Colorado 
Springs  Area  and  Fort  Collins  Area). 
The  air  quality  planning  requirements 
for  moderate  CO  nonatiainment  areas 
are  set  out  in  Subparts  1  and  3  of  Part 
D,  TiUe  I  of  the  Act.^  The  EPA  has 
issued  a  "General  Preamble"  describing 
EPA's  preliminary  views  on  how  EPA 
intends  to  review  SIPs  and  SIP  revisions 
submitted  under  Tide  I  of  the  Act, 
including  those  State  submittals  - 
containing  moderate  CO  nonattainment 
area  SIP  requirements  [see  generally  57 
FR  13498  (April  16, 1992)  and  57  FR 
18070  (April  28.  1992)).  Because  EPA  is 
describing  its  interpretations  here  only 
in  broad  terms,  the  reader  should  refer 
to  the  General  Preamble  for  a  more 
detailed  discussion  of  the 
interpretations  of  TiUe  I  advanced  in 
this  action  and  the  supporting  rationale. 

Moderate  CO  areas  with  a  design 
value  of  less  than  or  eqtial  to  12.7  parts 
per  million  (including  Colorado  Springs 


'  The  1990  Amendments  to  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  See  Pub.  L  No. 
101-549.  104  Stat.  2399  References  herein  are  to 
tiie  Qean  Air  Act.  as  amended  ("the  Act").  The 
Qaan  Air  Act  is  codified,  as  amended,  in  the  US. 
Code  at  42  IJ.S.C  Sections  7401,  el  $eq. 

'Subpart  1  contains  provisions  applicable  to 
nonattainment  areas  generally  and  Subpart  3 
contains  provisions  specifically  applicable  to  00 
oooaltainment  areas.  Al  times.  Subpart  1  and 
Subpart  3  overlap  or  conflict.  EPA  has  attempted  to 
clarify  the  relationship  among  these  provisions  in 
the  "General  Preamble"  and,  as  appropriate,  in 
today's  document  and  supporting  information. 


and  Fort  Collins)  are  not  required  by  the 
Act  to  submit  a  SIP  demonstrating 
attainment  of  the  NAAQS.  Rather,  these 
areas  are  required  to  submit  certain  SIP 
elements,  including  an  oxygenated  fuels 
program,  an  emissions  inventory,  and 
contingency  measiu'es. 

Those  States  containing  moderate  CO 
nonattainment  areas  such  as  Colorado 
Springs  and  Fort  Collins  were  required 
to  submit  contingency  measures  by 
November  15, 1993  (see  57  FR  13532). 
These  measures  must  become  effiective, 
without  further  action  by  the  State  or 
EPA,  upon  a  determination  by  EPA  that 
the  area  has  failed  to  achieve  reasonable 
further  progress  (RFP)  or  to  attain  the 
CO  National  Ambient  Air  Quality 
Standards  (NAAQS)  by  the  applicable 
statutory  deadline  (December  31. 1995). 
See  Section  172(cK9)  and  57  FR  13532- 
13533. 

n.  This  Action 

Section  110(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
The  Governor  of  Colorado  submitied 
revisions  to  the  SIP  for  Colorado  Springs 
and  Fort  Collins  with  a  letter  dated 
February  18. 1994.  The  revisions 
address  contingency  measures  for  CO. 
EPA  is  now  approving  the  Colorado 
Swings  and  Fort  Collins  contingency 
measures  as  adopted  by  the  State  of 
Colorado  on  November  12. 1993  and 
submitted  to  EPA  by  Colorado's 
Governor  on  February  18, 1994. 

A.  Analysis  of  State  Submission 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  ieasonable  notice  and  public 
hearing.-^  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

EPA  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  fiulher  EPA  review  and  action 
(see  Section  110(k)(l)  and  57  FR  13565). 
The  EPA's  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  Part  51, 
Appendix  V.  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 


lAlao  Section  172(cX7)  of  the  Act  raqinna  that 
plan  provisions  for  nonattainment  areas  meal  the 
applicable  provisions  of  Section  110(aK2). 


completeness  determination  is  not  made 
by  EPA  six  months  after  receipt  of  the 
submission. 

To  entertain  public  comment,  the 
State  of  Colorado,  after  providing 
adequate  notice,  held  a  public  hearing 
on  November  12, 1993  to  address  the 
Colorado  Springs  and  Fort  Collins 
contingency  measures.  Following  the 
public  hearing,  the  Colorado  Springs 
and  Fort  Collins  contingency  measures 
were  adopted  by  the  State. 

The  contingency  measures  were 
submitted  as  a  proposed  revision  to  the 
SIP  by  the  Governor  with  a  letter  dated 
Felmiary  18, 1994.  The  submittal  vras 
received  on  February  22, 1094.  and  was 
deemed  complete  by  operation  of  law 
on  August  22, 1994. 

B.  Contingency  Measures 

The  Clean  Air  Act  requires  States 
containing  certain  CO  nonattainment 
areas  to  adopt  contingency  measures 
that  will  take  effect  without  further 
action  by  the  State  or  EPA  upon  a 
determination  by  EPA  that  an  area  failed 
to  make  reasonable  fiuther  progress  or 
to  timely  attain  the  applicable  NAAQS. 
as  described  in  section  172(cK9).  See 
generally  57  FR  13532-13533.  Purauant 
to  section  172(b),  the  Administrator  has 
established  a  schedule  providing  that 
states  containing  moderate  CO 
nonattainment  areas  with  a  design  value 
of  less  than  or  equal  to  12.7  parts  per 
million  (ppm)  shall  submit  SIP  revisions 
containing  contingency  measures  no 
later  than  November  15, 1993.  (See  57 
FR  13532.)  ("Not  Uassified  "  areas,  ti>at 
is,  areas  that  had  a  design  value  less 
than  the  9.0  ppm  CO  NAAQS  at  the 
time  of  designation,  are  not  required  to 
submit  contingency  measures.) 

EPA  guidance  ("Technical  SupfKWt 
E)ocument  to  Aid  States  with  the 
Development  of  Carbon  Monoxide  State 
Implementation  Plans,"  EPA-452/R- 
92-003,  July  1992)  recommends  that 
implementation  of  the  contingency 
measures  provide  vehicle  miles 
travelled  (VMT)  reductions  or  emission 
reductions  sufficient  to  counteract  the 
effect  of  one  year's  growth  in  VMT. 
However,  the  Act  does  not  specify  how 
many  contingency  measures  are  needed 
or  the  magnitude  of  emissions 
reductions  that  must  be  provided  by 
these  measures.  EPA  believes  that 
contingency  measiu^s  must  provide  for 
continued  progress  toward  the 
attainment  goal.  This  would  be  the 
minimum  requirement  and  is  consistent 
with  the  statutory  scheme. 

Section  172(c)(9)  of  the  Act  specifies 
that  contingency  measures  shall  "take 
effect  *  *  *  without  further  action  by 
the  State,  or  the  [EPA]  Administrator." 
EPA  has  interpreted  this  requirement  (in 
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the  General  Preamble  at  57  FR  13533)  to 
mean  that  no  further  rulemaking 
activities  by  the  State  or  EPA  would  be 
needed  to  implement  the  contingencv 
measures.  In  general,  EPA  expects  all 
actions  needed  to  affect  full 
implementation  of  CO  contlngicy 
measures  to  occur  within  12  months 
after  EPA  notifies  the  State  of  its  bilure 
to  attain  the  standard  or  make  RFP. 

EPA  recognizes  that  certain  actions, 
such  as  notification  of  sources, 
modification  of  pannits,  etc.,  wmy  be 
needed  before  some  measurM  oimld  be 
implemented.  However,  States  must 
show  that  their  contingency  measures 
can  be  implemented  with  minimal 
fiutlMr  administrative  action  on  their 
part  and  with  no  additional  rulemaking 
action  such  as  public  hearing  or 
leuslative  review. 

The  CO  contingency  measures  for 
Colorado  Springs  and  Fort  Colliiu  were 
developed  by  the  Air  Pollution  Control 
Division  (APCD)  of  the  Colorado 
Department  of  Health  (CDH),  now  the 
Colorado  Department  of  Public  Health 
and  Environment  (CDPHE).  After  a 
public  hearing  on  November  12,  1993. 
the  Colorado  Air  Quality  Control 
Commission  (AQCC)  adopted  the 
measures.  The  Governor  submitted  the 
contingency  measures  to  EPA  with  a 
letter  dated  February  18,  1994. 

Within  12  months  of  notification  by 
EPA  that  either  the  Colorado  Springs  or 
Port  Collins  CO  nonattainment  area  has 
fiiled  to  attain  the  CO  NAAQS  by 
Dacember  31.  1995,  the  APCD  will 
implanwnt  the  contingency  measure, 
the  Enhanced  Vehicle  Inspection  and 
Maintenance  (I/M)  Program,  codified  in 
Colorado  Regulation  No.  11.  The 
enhanced  I/M  program  produces 
substantial  additional  emission 
laductions  over  the  "Basic"  I/M 
program  currently  in  operation  in  the 
Colorado  Springs  and  Fort  Collins  areas. 
The  enhanced  1/M  program  is  currently 
in  operation  in  the  Denver/Boulder  and 
Longmont  CO  nonattainment  areas.  EPA 
conditionally  approved  the  Colorado 
Enhanced  I/M  program  in  the  Federal 
Register  on  November  S.  1994  (59  FR 
55584). 

The  program  would  apply  in  those 
portions  of  El  Paso  County  (Colorado 
Springs)  and  Larimar  County  (Fort 
Collins)  in  which  the  Basic  I/M  program 
is  currently  in  operation.  These  areas, 
known  as  the  "AIR  Program  Area" 
within  each  County,  are  described  in  the 
authorizing  legislation  for  the  enhanced 
I/M  program. 

C.  Effectiveness  of  the  Contingency 
Measures 

In  Colorado  Springs,  emissions  from 
one  year's  growth  in  VMT  were 


estimated  by  the  Pikes  Peak  Area 
Council  of  Governments  (the 
Metropolitan  Planning  Organization  for 
the  area)  at  14.4  tons  per  day. 
Reductions  from  the  enhanced  I/M 
program  were  estimated  at 
approximately  34  tons  per  day.  EFA's 
emissions  reduction  requirements  are 
adequately  met  with  the 
implementation  of  this  contingency 
measure  for  Colorado  Springs. 

In  Fort  Collins,  APCD  estimates  that 
mobile  source  emissions  would  be 
lowered  by  13.95%  with  the 
implementation  of  the  enhanced  I/M 
program.  Since  the  estimated  one  jrear 
growth  of  VMT  is  3%  in  Fort  Collins, 
and  the  CO  emissions  inventory  for  this 
area  reports  that  approximately  80%  of 
the  CO  emissions  in  the  nonattainment 
ana  are  attributable  to  mobile  sources, 
tlie  reductions  from  the  enhanced  I/M 
program  provide  more  than  a  sufficient 
amount  of  reduction  as  a  contingency 
measiue.  Therefore,  EPA's  emissioiu 
reduction  requirements  are  adequately 
met  with  the  implementation  of  this 
contingency  measure  for  Fort  Collins. 

D.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  Sections  172(cM6).        « 
110(a)(2)(A)  and  57  FR  13556).  The  EPA 
criteria  addressing  the  enforceability  of 
SIPs  and  SIP  revisions  were  stated  in  a 
September  23,  1987  memorandum  (with 
attachments)  bom  J.  Craig  Potter. 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  (see  57  FR  13541).  State 
implementation  plan  provisions  also 
must  contain  a  program  to  provide  for 
enforcement  of  control  measures  and 
other  elements  in  the  SIP  [see  Section 
110(a)(2)(C)I. 

The  specific  measures  contained  in 
the  Colorado  Springs  and  Fort  Collins 
contingency  plan  are  addressed  above  in 
Section  II. B.  Regulation  No.  11.  which 
implements  this  contingency  measure, 
is  legally  enforceable  by  APCD.  There 
are  civil  penalties,  which  increase  with 
each  violation,  for  noncompliance  with 
the  regulation,  as  well  as  a  prohibition 
on  the  registration  of  any  vehicle  which 
has  not  complied  with  the  enhanced 
I/M  program  and  substantial  penalties 
for  nonregistration  of  vehicles.  The 
enforceability  of  Regulation  No.  11  is 
addressed  in  more  detail  in  EPA's 
November  8. 1994  Federal  Register 
document  conditionally  approving  the 
program.  The  State  of  Colorado  has  a 
program  that  will  ensure  that  the 
contingency  measures  are  adequately 
enforced.  EPA  believes  that  the  State's 
existing  air  enforcement  program  will  be 
adequate. 


m.  Final  Actioo 

EPA  is  approving  Colorado's  SIP 
revisions,  submitted  by  the  Governor 
with  a  letter  dated  February  18. 1994, 
for  the  Colorado  Springs  and  Fort 
Collins,  Colorado  nonattaiiunent  areas. 
This  submittal  addressed  CO 
contingency  measure  plans  that  were 
due  on  November  15, 1993.  These  plans 
involve  the  implementation  of  the 
Colorado  Enhanced  Vehicle  I/M 
Program  in  the  Colorado  Springs  and 
Fort  Collins  CO  nonattainment  areas  in 
the  event  that  EPA  makes  a 
determination  that  either  area  has  faitiad 
to  attain  the  CO  NAAQS  by  the  statutory 
attainment  date  of  December  31, 1995. 
A  copy  of  the  State's  SIP  revision  is 
available  at  the  address  listed  in  the 
AOORESSES  section  above. 

The  EPA  is  publishing  the  action  on 
the  contingency  measure  submittal 
without  prior  proposal  because  the     " 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
docimient  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to      ^ 
approve  the  contingency  measure  SIP 
revision  should  adverse  or  critical 
comments  be  filed.  Thus,  under  the 
procedures  established  in  the  May  10, 
1994  Federal  Register,  today's  direct 
final  action  will  be  effiactive  February 
23, 1998  unless,  by  January  22, 1998, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  doomient  that  will 
%vithdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  sbould  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  February  23. 
1998. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  CAA.  The  EPA  has  determined  that 
this  action  conforms  with  those 
requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
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IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995  memorandiun  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et.  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  ^t  are  less  than  50,000. 

SIP  revision  approvals  under  Section 
110  and  Subchapter  I,  Part  D.  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  the  EPA  certifies 
that  this  proposed  rule  would  not  have 
a  significant  impact  on  any  small 
entides  afiiected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis-would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
actions.  The  CAA  forbids  the  EPA  to 
base  its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Ck>.  v. 
U.S£.P.A.,  427  U.S.  246.  256-266  (S.  CL 
1976):  42  U.S.C.  section  7410(a)(2). 

C  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  Section 
205.  EPA  must  select  the  most  cost- 
efEactive  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 


requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
govranments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  fit>m  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U^.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rtile  in 
today's  Fednral  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  fudicial  Review 

Under  section  307(b)(1)  of  the  CAA. 
42  U.S.C.  7607(b).  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  F^ruary  23, 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bX2).) 

List  of  Sobtects  in  40  CFK  Part  52 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Motor 
vehicle  pollution.  Carbon  monoxide. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  28, 1995. 
Jack  W.  McGraw. 
Acting  Regional  Administrator,  Region  VIU. 

Editorial  Date:  This  document  was 
received  at  the  OCBca  of  the  Federal  Register 
December  17. 1997. 


Part  52.  Chapter  I.  tide  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  S2-{AMEN0ED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AatlMfity:  42  U.S.C  7401  et  seq. 

Sut)pan  G— Colorado 

'^  2.  Section  52.320  is  amended  by 
adding  paragraph  (cH71)  to  read  as 
follows: 

152.320   tdantMcaUonofplm. 
•        •        •        •        • 

(O*  •  • 

(71)  The  Governor  of  Colorado 
submitted  carbon  monoxide 
contingency  measures  for  Colorado 
Springs  and  Fort  CoUiiu  with  a  letter 
dated  February  18, 1994.  This  submittal 
was  intended  to  satisfy  the  requirements 
of  section  172(c)(9)  of  the  Clean  Air  Act 
for  contingency  measures  which  were 
due  on  November  15, 1993. 

(i)  Incorporation  by  reference. 

(A)  Colorado  Air  Qualify  Control 
Commission  Nonattainment  Areas 
regulation,  5  CCR  1001-20,  Section  VI. 
Cify  of  Fort  Collins  Nonattainment  Area, 
and  Section  VII,  Colorado  Springs 
Nonattainment  Area,  adopted  on 
November  12. 1993.  effiactive  on 
December  30. 1993. 


[FR  Doc  97-33320  Filed  12-22-97;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart58 

[A0-FRL-6n»-q 

RM20eO-AF71 

Wtthdrmrai  Of  Direct  Final  Rule  for 
Ambtant  Air  Quality  SurvoWanca  for 


AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  an  adverse  comment. 
EPA  is  withdrawing  the  direct  final  rule 
for  Ambient  Air  Qualify  Surveillance  far 
Lead.  EPA  published  the  direct  final 
rule  on  Novembers.  1997  at  62  FR 
59813.  As  stated  in  that  Federal 
Register  document,  if  adverse  or  critical 
comments  were  received  by  December 
5. 1997.  the  effiactive  date  would  be 
delayed  and  notice  woiUd  be  published 
in  the  Federal  Register.  EPA 
subsequenUy  received  adverse 
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comments  on  that  final  rule.  EPA  will 
address  the  comments  received  in  a 
subsequent  final  action  in  the  near 
future.  EPA  will  not  institute  a  second 
comment  period  on  this  document. 

DATES:  The  direct  final  rule  published  at 
62  FR  59813  is  withdrawn  as  of 
December  19, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Millar.  Emissions,  Monitoring, 
and  Analysis  Division  (MD-14),  OfHce 
of  Air  Quality  Planning  and  Standards, 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park.  NC  27711. 
Telephone:  (919)541-4036,  e-mail: 
millar.brendademai.epa.gov. 

SUPPt-EMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  located  in  the  final  rules  section  of 
the  November  5,  1997  Federal  Register 
and  in  the  informational  document 
located  in  the  proposed  rule  section  of 
the  November  5. 1997  Federal  Register. 

List  ofSubfecta  in  40  CFR  Part  M 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements.  Quality  assurance 
requirements.  Ambient  air  quality 
monitoring  network. 

Dated:  December  18.  1997. 
Robert  Brenner. 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

|FR  Doc.  97-33452  Filed  12-18-97:  4:30  pm| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

SO  CFR  Pan  622 

[Docket  Na  •4024«^137;  I.D.  121697D] 

Flsheriaa  of  the  Caribbean.  Quif  of 
Mexico,  and  Soutti  Atlantic;  Snappar- 
Qrouper  FIshary  off  the  Southern 
Atlantic  States;  Snowy  Qrouper; 
Commercial  Trip  UmH  Reduction 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceenic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Trip  limit  reduction. 

summary:  NMFS  reduces  the 
commercial  trip  limit  for  snowy  grouper 
in  the  exclusive  economic  zone  (EEZ) 
off  the  southern  Atlantic  states  to  300  lb 
(136  kg).  This  trip  limit  reduction  is 
necessary  to  protect  the  snowy  grouper 
resource. 

DATES:  Effective  12:01  a.m..  local  time.' 
December  20, 1997,  through  December 
31,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Eldridge,  813-570-5305. 
8UPPI.EMENTARY  INFORMATION:  The 
8napper-group)er  fishery  off  the  southern 
Atlantic  states  is  managed  under  the 
Fishery  Management  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South 
Atlantic  Region  (FMP).  The  FMP  was 
prepared  by  the  South  Atlantic  Fishery 
Management  Council  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  by 
regulations  at  50  CFR  part  622. 

The  commercial  quota  for  snowy 
grouper,  one  of  the  species  in  the 


snapper-grouper  complex,  is  344,508  lb 
(156,266  kg),  gutted  weight,  each  fishing 
year.  The  fishing  year  is  January  1 
through  December  31.  In  accordance 
with  50  CFR  622.44(c)(2),  a  commercial 
trip  limit  of  2,500  lb  (1,134  kg)  applies 
until  the  quota  is  reached.  When  the 
quota  is  reached,  or  is  projected  to  be 
reached,  NMFS  is  required  to  reduce  the 
commercial  trip  limit  to  300  lb  (136  kg), 
through  the  end  of  the  fishing  year. 

Based  on  current  statistics,  NMFS  has 
projected  that  the  commercial  quota  for 
snowy  grouper  will  be  reached  on 
December  19. 1997.  Accordingly,  the 
commercial  trip  limit  for  snowy  grouper 
in  or  from  the  EEZ  off  the  southern 
Atlantic  states  is  reduced  to  300  lb  (136 
kg)  effective  12:01  a.m.,  local  time, 
December  20,  1997,  through  December 
31. 1997.  During  this  period,  no  more 
than  300  lb  (136  kg),  round  weight  or 
gutted  weight,  of  snowy  grouper  may  be 
possessed  on  board  or  landed, 
purchased,  or  sold  from  a  vessel  that  has 
a  valid  commercial  permit  for  snapper- 
grouper  per  day.  The  possession  of  a 
valid  commercial  permit 
notwithstanding,  the  bag  and  possession 
limits  apply  when  a  vessel  is  operating 
as  a  charter  vessel  or  headboat. 

Classification 

This  action  is  taken  under  50  CFR 
622.43(a)  and  622.44(c)  and  is  exempt 
from  review  under  Executive  Order 
12866. 

Authority:  16  U.S.C  1801  e(  seq. 

Dated:  December  16, 1997. 
Bruce  C  Morehead, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  97-33385  Filed  12-18-97;  11:43 
am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)lic  of  the  proposed 
issuance  erf  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rute  making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  801, 803, 804, 806. 807, 
810, 820, 821. 1002,  and  1020 

[Doekal  No.  STIMMT?] 

Madlcal  Davicaa;  Rafurblahara, 
Rabuitdara,  Raconditlonars,  Sarvtears, 
and  "Aa  la"  Ramarfcatars  of  Medical 
Davicaa;  Raviaw  and  Raviaion  of 
CompHanca  Policy  QukJaa  and 
Regulatory  Raqulramanta;  Raquast  for 
Commanta  and  Information 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  its 
intention  to  review  and.  as  necessary,  to 
revise  or  to  amend  its  compliance  policy 
guides  and  regulatory  requirements 
relating  to  the  remarketing  of  used 
medical  devices  and  the  persons  who 
refurbish,  recondition,  rebuild,  service, 
or  remarket  such  devices.  The  agency  is 
considering  these  actions  because  it 
believes  evolving  industry  practices 
warrant  reevaluation  of  current  policy 
and  the  application  of  certain  re^iUatory 
requirements  in  order  to  ensure  that 
particular  remarketed  devices  meet 
suitable  performance  requirements  for 
their  intended  uses,  and  are  as  safe  as 
the  originally  marketed  finished  device. 
FDA  is  soliciting  comments,  proposals 
for  alternative  regulatory  approaches, 
and  information  on  these  issues.  In  a 
future  issue  of  the  Federal  Register, 
FDA  will  announce  an  open  meeting  of 
the  Good  Manufacturing  Practices 
(CMP)  Advisory  Committee  concerning 
these  matters. 

DATES:  Written  comments  by  March  23, 
1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 


Administration,  12420  Paridawn  Dr.. 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Casper  E.  Uldriks,  Center  for  Devices 
and  Radiological  Health  (HFZ-300), 
Food  and  Drug  Administration,  2098 
Gaither  Rd.,  Rockville.  MD  20850,  301- 
594-4692. 
SUPPLBIIENTARY  INFORMATION: 

L  Background 

Medical  device  mariceting  has  always 
involved  a  certain  amount  of 
remarketing  of  used  medical  devices 
that  were  refurbished,  rebuilt,  serviced, 
reconditioned,  cosmetically  enhanced 
or  marketed  "as  is"  for  further  use. 
Under  regulations  issued  by  FDA  for 
medical  devices,  including  radiation 
emitting  electronic  products,  at  parts 
801,  803,  804, 806, 807,  810,  820,  821, 
1002,  and  1020  (21  CFR  parts  801,  803, 
804,  806. 807. 810, 820, 821, 1002,  and 
1020),  most  such  processing  of  used 
devices  falls  within  the  definition  of 
manufacturing  or  is  identified  among 
activities  performed  by  manufacturers, 
thereby  subjecting  remarketers  to  the 
same  regulatory  requirements  as  other 
manufacturers.  These  requirements 
include:  labeling  (part  801);  medical 
device  reporting  (parts  803  and  804); 
corrections  and  removals  (part  806); 
registration,  listing  and  premarket 
notification  (part  807);  physician, 
patient  notification  and  recall  remedies 
(part  810);  ciurent  good  manufacturing 
practices  (part  820);  device  tracking 
(part  821);  and  for  electronic  devices, 
electronic  product  reports  (part  1002); 
and  electronic  product  perjormance 
standards  (part  1020). 

Remarketing  used  devices  may  consist 
of  activities  that  significanUy  change  the 
finished  device's  performance  or  safety 
specifications,  or  intended  use.  These 
types  of  activities  constitute 
"remanufacturing"  as  defined  in  the 
Quality  System  regulation  (QS)  (also 
known  as  the  current  good 
manufacturing  practice  (CGMP) 
regulation)  (§  820.3(w)).  Remarketing 
used  devices  can  also  consist  of 
activities  that  do  not  significanUy 
change  the  finished  device's 
performance  or  safety  specifications,  or 
intended  use.  These  activities  may 
consist  of  refurbishing,  reconditioning, 
rebuilding,  servicing  the  device,  or 
merely  selling  the  device  "as  is." 
Current  guidance,  discussed  fiirther  in 
section  n  of  this  document,  describes 


whom  FDA  considers  a  reconditionw  or 
rebuilder  of  a  device.  FDA  has  not 
issued  regiUations  or  guidance  defining 
what  activities  are  considered 
"servicing"  or  "refurbishing." 

n.  Current  Compliance  Policy  Guidae 
Relating  to  Remarketers  Who  Are 
Consideied  Reconditioiiers,  Rebuildere, 
and  X-Ray  Tube  Reloeders 

FDA  has  issued  two  compliance 
policy  guides  (CPG's)  that  relate  to 
persons  who  remarket  devices,  but  do 
not  change  the  finished  device's 
intended  use.  On  November  1. 1981, 
FDA  issued  CPG  7133.20,  which  set 
forth  the  agency's  position  that 
"adequate  enforcement  can  be 
effectively  accomplished"  by 
considering  reloaders  of  x-ray  tube 
housing  assemblies  to  be  assemblers  of 
x-ray  components  if  a  reloaded  x-ray 
tube  housing  assembly  is  the  only 
finished  device  produced  by  the  firms. 
This  CPG  further  stated  reloaders  must 
retain  complaint  files,  injury  reports, 
and  failure  analysis  records  that  must  be 
available  for  inspection  by  the  agency. 
FDA  has  exercised  its  enforcement 
discretion  with  respect  to  establishment 
registration  and  device  listing 
requirements  under  section  510  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360)  for  such  firms. 

On  December  29. 1987.  FDA  issued 
CPG  7124.28  to  address  the  application 
of  certain  requirements  of  the  act  and  its 
implementiiig  regulations  to  firms  that 
acquire  and  process  used  devices  for 
remarketing  purposes.  The  agency 
identified  the  reconditioner/rebuilder  of 
a  medical  device  as  "a  person  or  firm 
that  acquires  ownership  of  used  medical 
devices  and  restores  and/or  refurbishes 
these  (devices)  to  the  device 
manufacturer's  original  or  current 
specifications,  or  new  specifications,  for 
purposes  of  resale  or  commercial      • 
distribution." 

In  CPG  7124.28.  Uie  agency  stated  that 
reconditioners/rebuilders  of  medical 
devices  must  comply  with:  The 
registration,  and  premarket  notification 
requirements  of  the  act  (section  510) 
and  implementing  regulatory 
requirements  (part  807);  the  labeling 
requirements  of  the  act  (section  502) 
and  applicable  regulatory  requirements 
(part  801);  the  CGMP  requirements  of 
the  act  (section  520)  and  implementing 
regulatory  requirements  (part  820);  and. 
the  medical  device  reporting 
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requiraments  of  the  act  (section  519) 
and  implementing  regulatory 
requirements  (part  803).  FDA  intends  to 
revise  this  CPG  based  on  FDA's 
expariance  in  this  area  and  the 
conunants  received  to  this  advance 
notice  of  proposed  rulemaking  (ANPR). 

in.  Reasons  for  Review 

In  the  Federal  Register  of  October  7, 
1996  (61  FR  52602).  FDA  issued  a 
revised  QS  regulation  which  set  forth 
CCMP  requirements  for  medical  devices 
(part  820).  The  preamble  of  the  October 
7.  1996.  QS  regulation  acknowledged 
that: 

ICPG)  7124.28  contains  the  agency's  policy 
ragarding  the  provisions  of  the  act  and 
regulations  with  which  persons  who 
recondition  or  rabuiid  used  devices  are 
expected  to  comply.  This  CPG  is  in  the 
process  of  being  revised  in  light  of  FDA's 
experience  in  this  area.  FDA  is  not  including 
the  terms  "servicer"  or  "refurfoisher."  as  they 
relate  to  entities  outside  the  control  of  the 
original  equipment  manufacturer,  in  this 
IQS)  Bnal  regulation,  even  though  it  believes 
that  persons  who  perform  such  functions 
meet  the  deflnition  of  manufacturer. 
(61  FR  52602  at  52610) 

FDA  further  advised  that,  "(bjecauaa  of 
a  number  of  competitive  and  other 
issues,  including  sharply  divided  views 
among  members  the  GMP  Advisory 
Committee  at  the  September  1995 
meeting.  FDA  has  elected  to  address 
application  of  the  CMP  requirements  to 
persons  who  perform  servicing  and 
refurbishing  functions  outside  the 
control  of  the  original  manubcturer  in 
a  separate  rulemaking  later  this  year"  Id. 

In  addition  to  the  concerns  raised  in 
the  QS/CGMP  rulemaking  process 
relating  to  the  applicability  of  CCMP's 
to  remarketers.  issues  have  been  raised 
relating  to  the  applicability  of  other 
regulatory  requirements  to  remarketers. 
In  response  to  these  concerns.  FDA  has 
attempted  to  leam  more  about  the 
concerns  relating  to  remarketers.  In 
1994,  FDA  began  discussing  issues 
related  to  remarketers  with  the 
International  Association  of  Medical 
Equipment  Remarketers  (LAMER). 
Beginning  in  1994  and  continuing 
throogh  LAMER's  April  10  to  12. 1997, 
meeting,  representatives  of  the  FDA's 
Center  for  Devices  and  Radiological 
Health  have  attended,  and  on  occasion 
made  presentations  at,  various  meetings 
and  conferences  of  LAMER  membership 
Grms. 

Through  exchanges  at  these  meetings 
and  correspondence  with  LAMER's 
Regulatory  Affairs  Conunittee,  FDA  has 
preliminarily  noted  that  rising  costs  and 
health  care  expenses  have  apparently 
contributed  to  expanded  sales  of  a 
growing  variety  of  remarketed  devices. 
Much  of  this  activity  is  occurring 


outside  the  control  of  the  original 
equipment  manufacturer.  FDA  also 
tentatively  concluded  that  a  significant 
number  of  firms  that  have  been 
refurbishing  or  otherwise  remarketing 
electronic  radiation  emitting  medical 
devices  are  unaware  of  FDA's 
compliance  policy,  and  the  applicable 
regulations  and  statutory  requirements, 
such  as  the  filing  of  initial  and  other 
reports  under  parts  1002  and  1020,  with 
respect  to  their  activities. 

rv.  Proposed  Definitions  of 
Remarketing  Activities  That  Constitute 
Refurbishing,  "Am  Is"  RemarketiBg,  and 
Servicing 

As  stated  in  section  11  of  this 
document.  FDA  has  issued  guidance, 
which  is  being  considered  for  revision, 
that  describes  who  FDA  considers  to  be 
"reconditioners"  and  "rebuilders."  FDA 
has  not  issued  regulations  or  guidance 
deHning  what  persons  are  considered  to 
be  "refurbishers,"  "as  is"  remarketers, 
or  "servicers."  These  terms  have  been 
difficult  to  define  and  at  times  have 
been  used  interchangeably.  Compliance 
Policy  Guide  7124.28  states  only  that 
FDA  considers  rebuilders  or 
reconditioners  to  be  persons  who  have 
acquired  ownership  of  the  devices  and 
conduct  refurbishing  activities. 

FDA  is  soliciting  comments  on 
whether  to  propose  definitions,  as 
described  in  the  following  three 
paragraphs,  of  types  of  remarketers, 
either  in  guidance  or  in  a  regulation, 
that  may  or  may  not  relate  to  the 
ownership  of  the  devices.  Accordingly, 
FDA  is  soliciting  comments  on  whether 
it  should  propose  by  regulation,  or  issue 
by  guidance^  the  following  definitions 
or  a  variation  of  these  definitions  to 
describe  remarketing  activities  that  do 
not  significantly  change  a  finished 
device's  performance  or  safety 
specifications  or  intended  use. 

Refurbishers:  persons  who,  for  the 
purpose  of  resale  or  redistribution, 
visually  inspect,  functionally  test  and 
service  devices,  as  may  be  required,  to 
demonstrate  that  the  device  is  in  good 
repair  and  performing  all  the  functions 
for  which  it  is  designed.  The  device  may 
or  may  not  be  cosmetically  enhfuiced. 
Preventive  maintenance  procedures  may 
or  may  not  be  performed.  Refurbishers 
do  not  significantly  change  a  finished 
device's  performance  or  safety 
specifications,  or  intended  use. 

"As  Is"  Remarketers:  for  the  purpose 
of  resale  or  redistribution,  the 
operational  condition  of  the  device  is 
unknown.  The  extent  to  which  the 
device  meets  the  operational 
requirements  must  be  determined  by  the 
user  prior  to  patient  exposure.  The 
device  may  or  may  not  be  cosmetically 


enhanced.  "As  Is"  remarketers  do  not 
change  a  finished  device's  performance 
or  safety  specifications,  or  intended  use. 

Servicers:  persons  who  repair  a  device 
to  return  it  to  the  manufacturer's  fitness 
for  use  specifications,  and  perform  the 
manufactiuer's  recommended 
scheduled  preventive  maintenance. 
Servicers  do  not  significantly  change  a 
finished  device's  jserformance  or  safety 
specifications,  or  intended  use. 

FDA  believes  that  these  definitions 
encompass  activities  that  do  not 
significantly  change  the  finished 
device's  performance  or  safety 
specifications  or  Intended  use. 

V.  Rerisioas  Under  Consideration 

In  light  of  evolving  industry  practices, 
and  the  concerns  raised  by  the  GMP 
Advisory  Committee,  industry,  and 
others  described  previously,  FDA  is 
reevaluating  the  application  of  various 
regulatory  controls  to  remarketers  who 
do  not  significantly  change  a  finished 
device's  performance  or  safety 
specifications,  or  intended  use.  and  is 
reassessing  the  degree  of  regulatory 
control  necessary  to  ensure  the 
protection  of  the  public  health.  FDA 
intends  to  evaluate  the  current 
regulatory  approach  with  respect  to 
remarketers  who  are  refurbishers,  "as 
is"  remarketers.  and  servicers,  as 
defined  in  this  dociunent,  and  is 
soliciting  comments  on  whether  FDA 
should  retain  the  current  regulatory 
approach,  or  whether  the  agency  should 
use  alternative  approaches  to  regulate 
these  types  of  remarketers. 

The  agency  believes  that  any 
regulatory  approach  for  these  types  of 
remarketers  should,  at  a  minimum, 
include  compliance  with  requirements 
concerning:  Representations  of  quality 
under  section  501(c)  of  the  act  (21 
U.S.C.  351(c)):  false  or  misleading 
labeling  under  section  502  of  the  act  (21 
U.S.C.  352).  and  part  801;  notification 
and  recall  provisions  under  section  518 
of  the  act  (21  U.S.C.  360h).  and  part  810; 
corrections  and  removal  reporting 
requirements  under  section  519(0  of  the 
act  (21  U.S.C.  360i(f)).  and  part  806; 
medical  device  reporting  under  section 
519(a)  of  the  act.  and  parts  803  and  804; 
tracking  requirements  under  section 
519(e)  of  the  act,  and  part  821;  and 
radiological  health  requirements  under 
sections  532  through  542  of  the  act  (21 
U.S.C.  360ii  through  360ss),  including 
records  and  initial  reporting 
requirements  under  part  1002,  and 
standard  requirements  under  part  1020. 

Accordingly.  FDA  requests 
information  on  the  following  issues 
relating  to  remarketing  activities  that  do 
not  significantly  change  the  finished 
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device's  performance  or  safety 
specifications  or  intended  uses. 

(1)  Has  FDA  appropriately  defined  the 
terms,  "refurbisher,"  "as  is" 
remarketers.  and  "servicers"?  If  not, 
what  changes  to  these  definitions 
should  be  made?  • 

(2)  What  evidence  exists  regarding 
actual  problems  with  the  safety  and/or 
performance  of  remarketed  devices  that 
are  the  result  of  the  remarketing? 
Specific  examples  should  be  submitted. 

(3)  What  is  the  appropriate  level  of 
regulatory  controls  that  should  be 
applied  to  persons  who  remarket 
devices? 

(4)  Should  refurbishers,  "as  is" 
remarketers,  and  servicers  be  sub)ect  to 
the  same  or  difiierent  regulatory 
requirements? 

In  addition,  FDA  is  specifically 
considering  whether  to  propose 
rulemaking  regarding  modified 
registration,  listing,  and  CGMP 
requirements  for  these  types  of 
remarketers.  or  whether  to  make  some 
or  all  of  the  these  three  controls 
voluntary.  For  example,  the  agency 
could  propose  that  refurbishers  and/or 
servicers  be  required  to  register  and  list 
with  FDA  (part  807).  and  comply  with 
certain  CGMP  requirements,  such  as 
quality  system  requirements  (part  820, 
subpart  B),  production  and  process 
controls  (part  820.  subpart  G), 
acceptance  activities  (part  820.  subpart 
H).  corrective  and  preventive  action 
(part  820,  sabpart )),  labeling  and 
packaging  control  (  part  820.  subpart  K). 
and  records  (part  820.  subpart  M). 
Alternatively,  the  agency  could  propose 
that  refurbishers  and/or  servicers  be 
required  to  register  and  list,  but  comply 
only  with  CGMP  requirements  for 
maintaining  complaint  files 
(§  820.198(a))  and  conducting  failure 
analyses  (§  820.198(b)  and  (c)).  In 
making  comments  relating  to  the 
regulatory  approaches,  comments 
should  indicate  whether  their  comments 
relate  to  refurbishers.  "as  is" 
remarketers.  and/or  servicers,  as 
described  in  section  IV  of  this 
document.  Other  regulatory  approaches 
may  be  proposed  by  the  agency  or  by 
the  comments  which,  if  implemented, 
would  require  the  issuance  of  new 
guidance  documents,  or  consist  of 
changes  to  current  regulations  or 
changes  to  existing  guidances  CPG 
7124.28  and  CPG  7133.20. 
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VI.  Comments 

The  agency  will  consider  any 
comments  submitted  in  response  to  this 
ANPR,  or  comments  relating  to  the 
reevaluation  of  agency  guidances, 
including  CPG's  7124.28  and  7133.20. 
FDA  will  consider  the  record  of  any 
public  meetings  or  any  advisory 


committee  meetings,  along  with 
comments,  proposals  and  other 
information  received,  when  deciding 
whether  to  issue  or  revise  agency 
guidance  or  modify  any  existing 
regulations. 

Interested  persons  may,  on  or  before 
March  23, 1998  submit  to  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  ANPR. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.ro. 
and  4  p.m.,  Monday  through  Friday. 
FDA  does  not  anticipate  granting 
requests  for  extension  to  this  90-day 
comment  period. 

Dated:  December  3. 1997. 

William  K.  Hubbani, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-33372  Filed  12-22-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  52 

[ps-iss-eej 

RIN  1545^AJ23 

Petroleum  Tax  Imposed  on  Natural 
Gasoline 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Withdrawal  of  notice  of 

proposed  rulemaking. 

SUMMARY:  This  document  withdraws  a 
proposed  regulation  relating  to  the 
petroleum  tax  imposed  on  natural 
gasoline.  The  withdrawal  affects 
persons  that  produce  natural  gasoline  at 
fractionation  facilities  or  receive  natural 
gasoline  produced  at  those  facilities. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Ruth  Hoffman.  (202)  622-3130  (not  a 
toll-free  number). 

SUPPI.EMENTARY  INFORMATKM: 

Background 

Section  4611  imposed  a  tax  on  crude 
oil  (including  natural  gasoline)  received 
at  a  United  States  refinery.  On  April  26, 
1993,  a  notice  of  proposed  rulemaking 
(PS-158-86)  relating  to  this  tax  was 
published  in  the  Federal  Register  (58 
FR  21963).  The  proposed  regulation 
treats  any  facility  that  produces  natural 
gasoline  by  fractionation  or  similar 
operation  as  a  United  States  refinery. 
Under  this  rule,  tax  would  be  imposed 


on  natural  gasoline  when  it  is  produced 
frtim  natural  gas  liquids  at  a 
fractionation  facility. 

Since  the  publication  of  the  proposed 
regulation,  the  tax  imposed  by  section 
4611  has  expired.  Because  tax  is  not 
currently  imposed  under  section  4611, 
the  proposed  regulation  is  being 
withdrawn.  For  purposes  of  section 
4611  prior  to  its  expiration,  the  IRS  will 
follow  the  result  in  Enron  Gas 
Processing  Co:  v.  United  States.  96-1 
USTC 1  70,058  (S.D.  Tex.  1996).  in  all 
cases  involving  substantially  similar 
facts.  In  Enron,  the  U.S.  District  Court 
for  the  Southern  District  of  Texas  held 
that  fractionation  facilities  are  not 
United  States  refineries. 

List  of  Subjects  in  26  CFR  Part  52 

Chemicals,  Excise  taxes,  Reporting 
and  recordkeeping  requirements. 

Withdrawal  of  Notice  of  Proposed 
Rulemaking 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805,  the  notice  of  proposed 
rulemaking  that  was  published  in  the 
Federal  RegiBter  on  April  26, 1993  (58 
FR  21963)  is  withdrawn. 
Michael  P.  Dohui, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  97-33250  FUed  12-22-97;  8:45  am) 
BILLMO  CODE  4«3e-*1-U 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  56. 57, 62,  70.  and  71 

RINAA53 

Health  Standards  for  Occupational 
Noise  Exposure  In  Coal.  Metal  and 
Nonmetal  Mines 

--» 
AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 

ACTION:  Proposed  rule;  availability; 
request  for  comments. 


SUMMARY:  On  December  16, 1997. 
MSHA  published  a  notice  in  the  Federal 
Register  (62  FR  65777)  announcing  the 
availability  of  a  report  from  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  entitled  "Prevalence  of 
Hearing  Loss  For  Noise-Exposed  Metal/ 
Nonmetal  Miners."  The  Agency  further 
stated  its  intent  to  supplement  the 
rulemaidng  record  with  this  report  and 
to  make  it  available  to  interested  parties 
upon  request. 

MSHA  received  several  requests  from 
the  mining  community  that  they  be 
provided  an  opportunity  to  comment  on 
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the  report.  The  Agency  haa  determined 
that  it  is  in  the  public  interest  to  allow 
interested  parties  an  opportunity  to 
comment.  MSHA  is  reopening  the 
rulemaking  record  for  limited  comment 
on  the  report. 

DATES:  Submit  written  comments  on  the 
report  on  or  before  January  22,  1998. 
AOORESSESi  Comments  on  the  report 
may  be  transmitted  by  electronic  mail, 
fax,  or  mail.  Comments  by  electronic 
mail  must  be  clearly  identified  as  such 
and  sent  to:  p8ilvey*msha.HOV. 
Comments  by  fax  must  be  clearly 
identified  as  such  and  seat  to:  MSHA. 
Office  of  Standards.  Regulations,  and 
Variances.  703-235-5551.  Send  mail 
comments  to:  Mine  Safety  and  Health 
Administration.  Office  of  Standards. 
Regulations,  and  Variances,  4015 
Wilson  Boulevard,  Room  631, 
Arlington,  VA  22203-1984.  Interested 
persons  are  encouraged  to  supplement 
written  comments  with  computer  files 
or  disks. 

FOR  RWTHCR  MFOMKMTION  CONTACT: 
Patricia  W.  Silvey.  Director.  MSHA. 
Office  of  Standards.  Regulations,  and 
Variances.  703-23S-1910. 
SUfipt^MENTARY  INroMIATION:  On 
December  17.  1996,  MSHA  published  a 
proposed  rule  in  the  Federal  Register 
(61  FR  66348)  revising  iU  health 
standards  for  occupational  noise 
exposure  in  coal  and  metal  and 
nonmetal  mines. 

To  confirm  the  magnitude  of  the  risks 
of  NIHL  among  miners,  MSHA 
examined  evidence  of  reported  hearing 
loss  among  miners  from  a  variety  of 
sources — audiometric  data  bases 
tracking  hearing  acuity  among  coal 
miners,  individual  commenter  data, 
hearing  loss  data  reported  to  MSHA. 
and  workers'  compensation  data.  MSHA 
also  asked  NIOSH  to  examine  a  body  of 
audiometric  data  which  tracked  heai#ig 
acuity  among  coal  miners  and  one 
which  trackml  hearing  acuity  among 
metal  and  nonmetal  miners.  NIOSH 
completed  its  analysis  of  the 
audiometric  data  on  coal  miners  and 
issued  a  report  to  MSHA  entitled 
"Analysis  of  Audiograms  for  a  Large 
Cohort  of  Noise-Exposed  Miners," 
(Franks,  1996)  which  is  a  part  of  the 
existing  rulemaking  record. 

On  December  16. 1997.  MSHA  ' 
published  a  notice  in  the  Federal 
Register  (62  FR  65777)  announcing  the 
availability  of  a  report  frtim  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  entitled  "Prevalence  of 
Hearing  Loss  For  Noise-Exposed  Metal/ 
Nonmetal  Miners."  The  Agency  further 
stated  its  intent  to  supplement  the 
rulemaking  record  with  this  report  and 


to  make  it  available  to  interested  parties 
upon  request. 

MSHA  received  several  requests  from 
the  mining  community  that  tfaey  be 
provided  an  opportunity  to  comment  on 
the  report.  MSHA  has  evaluated  these 
requests  and  believes  that  a  30  day 
comment  period  will  provide  sufficient 
time  for  all  interested  parties  to  review 
the  report  and  comment.  All  interested 
members  of  the  mining  community  are 
encouraged  to  submit  comments  prior  to 
January  22. 1998. 

Dated:  Decambar  17. 1997. 
J.  Davttt  McAtaor, 

AMtistantSecntary  for  Mine  Safety  and 
Health. 
|FR  Doc  97-33447  FUmI  12-22-97;  8:45  ami 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcamant 

30  CFR  Part  913 
[SPATS  No.  IL  oea-FOR] 

lllinoto  Regulatory  Program 
Amendment 

aoeNCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Proposed  rule;  reopening  and 

extension  of  public  comment  period  on 

proposed  amendment. 

summary:  OSM  is  announcing  receipt  of 
a  request  and  additional  explanatory 
information  for  its  reconsideration  of 
two  regulations  disapproved  in  a 
previously  proposed  amendment  to  the 
Illinois  regulatory  program  (hereinafter 
referred  to  as  the  "Illinois  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
disapproved  regulations  concern  the 
determination  of  revegetation  success 
for  non-contiguous  surface  disturbance 
areas  less  than  or  equal  to  four  acres. 
The  additional  explanatory  information 
is  intended  to  clarify  the  regulations  by 
specifying  procedures  and  evaluation 
criteria  tluit  would  be  used  in  the 
implementation  of  the  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m..  e.s.t.  January  7. 
1998. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Andrew 
R.  Gilmore,  Director,  Indianapolis  Field 
Office  at  the  address  listed  below. 

Copies  of  the  Illinois  program,  the 
proposed  amendment,  the  additional 
explanatory  information,  and  all  written 
comments  received  in  response  to  this 


dociunent  %viU  be  available  for  public 
review  at  the  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  froe  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Indianapolis  Field  Office. 

Andrew  R.  Gilmore,  Director, 
Indianapolis  Field  Office,  Office  of 
Sur&ce  Mining  Reclamation  and 
Enforcement.  Minton-Capehart  Federal 
Building.  575  North  Pennsylvania 
Street,  Room  301,  Indianapolis,  Indiana, 
46204-1521,  Telephone:  (317)  226- 
6700.  Illinois  Department  of  Natural 
Resources.  Office  of  Mines  and 
Minerals.  524  South  Second  Street. 
Springfield.  Illinois,  62701-1787. 
Telephone:  (217)  782-4970. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Andrew  R.  Gilmore,  Director, 
Indianapolis  Field  Office,  Telephone: 
(317) 226-6700. 

SUFPI-aKNTARY  MFORMATKW: 

L    Background  on  the  Dlinois  Program 
n.    Disctission  of  the  Proposed  Amendment 
m.     Public  Comment  Procedures 
IV.    Proceduial  Detanninations 

L  Background  on  the  Illinois  Program 

On  June  1, 1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Illinois  program.  Background 
information  on  the  Illinois  program, 
including  the  Secretary's  findings,  the 
disposition  of  qomments.  and  the 
conditions  of  approval  can  be  found  in 
the  June  1, 1982,  Federal  Register  (47 
FR  23883).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  913.15,  913.16.  and  913.17, 

By  letter  dated  February  3. 1995 
(Administrative  Record  No.  IL-1615), 
Illinois  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Illinois  submitted  the  proposed 
amendment  in  response  to  an  August  5, 
1993,  letter  (Administrative  Record  No. 
IL-1400)  that  OSM  sent  to  Illinois  in 
accordance  with  30  CFR  732.17(c),  in 
response  to  required  program 
amendments  at  30  CFR  913.16  and  at  its 
own  initiative.  OSM  announced  receipt 
of  the  proposed  amendment  in  the 
February  27, 1995,  Federal  Register  (60 
FR  19522),  and  invited  public  comment 
on  its  adequacy.  The  public  comment 
period  ended  March  29, 1995.  A  public 
hearing  was  requested,  and  it  was  held 
on  March  24, 1995.  as  scheduled.  OSM 
identified  concerns  relating  to  the 
proposed  amendment,  and  notified 
Illinois  of  these  concerns  by  letters 
dated  April  28  and  August  3, 1995 
(Administrative  Record  Nos.  IL-1649 
and  IL-1660.  respectively).  By  letter 
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dated  November  1. 1995 
(Administrative  Record  No.  IL-1663), 
Illinois  responded  to  OSM's  concerns  by 
submitting  additional  explanatory 
information  and  revisions  to  its 
proposed  amendment.  OSM  reopened 
the  public  comment  period  in  the 
December  5. 1995,  Federal  Register  (60 
FR  62229).  The  public  comment  period 
closed  on  January  4,  1996.  OSM 
approved  the  proposed  amendment 
with  certain  exceptions  and  additional 
requirements  on  May  29. 1996  (61  FR 
26801). 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  August  5, 1997 
(Administrative  Record  No.  IL-1670). 
Illinois  requested  that  OSM  reconsider 
its  May  29,  1996,  disapproval  of  the 
following  regulatory  language  at  62  lAC 
1816.116(a)(3)(F)  and  1817.116(a)(3)(F). 

Non-contigaous  areas  less  than  or  equal  to 
four  acres  which  were  disturbed  from 
activities  such  as,  but  not  limited  to,  signs, 
boreholes,  power  poles,  stockpiles  and 
substations  shall  be  considered  successfully 
revegetated  if  the  operator  can  demonstrate 
that  the  soil  disturt>ance  was  minor,  i.e.,  the 
majority  of  the  subsoil  remains  in  place,  the 
soil  has  been  returned  to  its  original 
capability  and  the  area  is  supporting  its 
approved  post-mining  land  use  at  the  end  of 
the  resfionsibility  pteriod. 

In  its  letter  of  August  5. 1997.  Illinois 
provided  explanatory  information  to 
clarify  the  regulatory  language  by 
specifying  the  procedures  and 
evaluation  criteria  that  would  be  used  in 
the  implementation  of  the  regulations. 
By  letters  dated  September  26  ahd 
November  3,  1997  (Administrative 
Record  Nos.  IL-1671  and  IL-1672), 
Illinois  provided  additional  explanatory 
information.  Following  is  a  summary  of 
these  procedures  and  evaluation 
criteria: 

1.  Illinois  proposed  to  interpret  the 
regulatory  language  of  62  lAC 
1816.116(a)(3)(F)  and  1817.117(a)(3)(F) 
as  follows: 

Non-contiguous,  surface  disturbance  areas, 
with  an  approved  land  use  of  cropland  or 
pasture/hayland.  less  than  or  equal  to  four 
acres  which  have: 

1.  Minor  soil  disturbances  from  activities 
such  as  signs,  boreholes,  power  poles, 
stockpiles  and  substations; 

2.  The  majority  of  the  subsoil  remains  in 
place;  and 

3.  Were  not  affiected  by  coal  or  toxic 
material  handling,  may  use  the  following 
procedures  for  determination  of  revegetation 
success,  in  lieu  of  Section  (a)(4). 

(i)  The  operator  must  document  the 
required  thne  criteria  of  (F)  above  have  been 
met. 

(ii)  The  aCliBcted  area  is  successfully 
supporting  its  approved  post  mining  land  use 
when  compared  to  the  similar,  adjacent 


unaffected  areas  at  the  end  of  the 
responsibility  period. 

The  Department  will  evaluate  areas 
requested  by  the  operator,  using  qualified 
individuals,  and  determine  them  successfully 
revegeUted,  if  it  finds  subsection  (i)  and  (ii) 
have  been  met 

2.  Illinois  would  differentiate  the 
minor  disturbances  into  three  main 
types:  (1)  Areas  where  topsoil  was  left 
in  place,  usually  less  than  .25  areas.  (2) 
areas  where  topsoil  was  removed  and 
stockpiled  and  the  subsoil  was  left  in 
place,  usually  less  than  one  acre,  and  (3) 
areas  where  the  topsoil  was  removed 
and  stockpiled  and  portions  of  the  area 
were  excavated  for  foundations  or  for 
shaft  construction,  usually  four  acres  or 
less. 

3.  Illinois  would  ensure  all  non-toxic 
contaminants  are  either  prevented  firom 
mixing  with  the  subsoil  or  are 
adequately  removed  without  significant 
loss  of  the  in-place  subsoil. 

4.  Illinois  would  require  at  a 
minimtim  the  area  to  be  tilled  with  ah 
agricultural  subsoiler,  preferably  before 
topsoil  replacement  In  the  event  of  poor 
crop  performance  on  areas  being 
evaluated,  Illinois  will  require  tillage  to 
greater  depths  as  deemed  appropriate, 
based  on  timing,  soil  handling 
techniques,  and  equipment  used  for 
reclamation. 

5.  Illinois  would  assess  the  success  of 
the  area  by  the  determination  the  area 
is  supporting  is  postmining  use  and 
there  were  no  observable  differences 
between  these  areas  and  adjacent 
unaffected  areas.  All  determinations  of 
the  success  of  these  small  areas  would 
be  done  by  qualified  individuals 
experienced  in  the  field  of  agronomy 
and  soils.  The  evaluation  of  the  crop 
would  be  done  near  the  time  of  the 
harvest  of  the  crop  grown.  The 
observation  would  be  done  for  a 
minimum  of  two  years  of  the 
responsibility  period,  excluding  the  first 
year.  No  phase  III  bonds  would  be 
released  before  the  fifth  year  of  the 
responsibility  period. 

m.  Public  Comment  Procedures 


OSM  is  reopening  the  comment 
period  on  the  proposed  Illinois  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  proposed  amendment  in  light  of 
the  additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Illinois  program. 


Written  Comments 

Written  conaments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaiking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Indianapolis  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  prof>osed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866  (Regulatory  Planning  and 
Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
prograifl  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations    ■ 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  tiie  National 
Ec^Hronmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwoik  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.) 
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Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regidaUons. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Subjects  In  30  CFR  Part  913 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  December  12. 1097. 
■rant  WaUqiUat. 

Regiona]  Dinctor.  Mid-Continent  Regional 
Coordinating  Center. 
|FR  Doc  97-33430  FUmI  12-2a-e7:  •:4$  ami 


DEPARTMENT  OF  THE  INTERIOR 

Offlc*  of  Surface  Mining  Reclamallon 
and  Enlof  cement 

30  CFR  Part  946 

(VA-IIS-KWI 

Vlrglnie  Regulatory  Program 

AOENCY:  Office  of  SurfiM»  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Proposed  rule;  public  comment 

period  and  opportimity  for  public 

bearing.  ^ 


:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Virginia 
regulatory  program  (hereinafter  referred 
to  as  the  Virginia  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  revises  numerous 
provisions  of  the  Virginia  program  for 


surface  coal  mining  and  reclamation 
operations.  The  amendment  is  intended 
to  revise  the  State  program  to  be 
consistent  with  the  Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  on  January  22, 
1998.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  January  20, 1998.  Requests  to  speak 
at  the  hearing  must  be  received  by  4:00 
p.m.,  on  January  7, 1998. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr. 
Robert  A.  Penn,  Director.  Big  Stone  Gap 
Field  Office  at  the  first  address  listed 
below. 

Copies  of  the  Virginia  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  docvunent  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requestor  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Big 
Stone  Gap  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Big  Stone  Gap  Field 
Office.  1941  Neeley  Road.  Suite  201, 
Compartment  116.  Big  Stone  Cap, 
Virginia  24219.  Telephone:  (703)  523- 
4303 
Virginia  Division  of  Mined  Land 
Reclamation,  P.O.  Drawer  900,  Big 
Stone  Gap.  Virginia  24219, 
Telephone:  (703)  523-8100 
POR  FURTHER  MTORMATION  CONTACT: 
Mr.  Robert  A.  Penn,  Director.  Big  Stone 
Gap  Field  Office.  Telephone:  (703)  523- 
4303. 

SUPPUaPfTARY  arORMATION: 

I.  Backgrooiid  on  the  VirgiBia  Program 

On  December  15. 1981.  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Background 
information  on  Uie  Virginia  program, 
including  the  Secretary's  findings,  the 
disposition  of  conunents.  and  the 
conditions  of  approval  can  be  found  in 
the  December  15.  1981.  Federal  Regialar 
(46  FR  61085-61115).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  can 
be  found  at  30  CFR  946.12.  946.13. 
946.15.  and  946.16. 

n.  Diacuaaion  of  the  Propoeed 

AmeiMliiieiil 

By  letter  dated  December  1. 1907 
(Administrative  Record  VA-938).  the 
Virginia  Department  of  Mines.  Minerals 
and  Enei<gy  (DMME)  submitted 
numerous  amendments  to  the  Virginia 


program.  The  DMME  stated  that  the 
purpose  of  the  amendments  is  to 
address  issues  identified  by  OSM 
pursuant  to  30  CFR  732.17(d).  The 
DMME  stated  that  the  proposed 
amendments  are  intended  to  be 
materially  consistent  with  the 
corresponding  Federal  standards. 

The  proposed  amendments  are  as 
follows: 

4VAC  25-130-701 .5    Definitions. 
Two  definitions  are  amended: 
"Previously  mined  area"  and  "other 
treetment  facilities." 

4VAC  25-130-779.22    Land  use 
information.  This  provision  is  proposed 
for  deletion. 

4VAC  25-130-779.25    Cross  sections, 
maps,  and  plans.  Subsections  (a)  and  (b) 

are  amended. 

4V AC  25-130-780.23    Reclamation 
Plan;  Land  Use  Information. 
Subsections  (a),  (b).  and  (c)  are 
amended. 

4VAC  25-130-780.25    Reclamation 
Plan:  Siltation  Structures. 
Impoundments,  Banks,  Dams  and 
Embankments.  Subsections  (a),  (b),  (c), 
and  (f)  are  amended. 

4VAC  25-1 30-780.35    Disposal  of 
excess  spoil.  Subsection  (b)  is  amended. 

4VAC 25-130-783.25    Cross  sections, 
maps  and  plans.  Subsection  (a)  is 
amended  and  renumbered. 

4VAC  25-130-784.15    Reclamation 
Plan:  Land  Use  Information.  The 
existing  language  is  deleted  and 
replaced  with  new  language. 

4VAC  25-1 30-784. 1 6    Reclamation 
Plan:  Siltation  Stmctures. 
Impoundinents.  Banks.  Dams,  and 
Embankments.  Subsections  (a),  (b).  (c). 
and  (f)  are  amended. 

4VAC  25-130-784.23    Operation 
plan:  maps  and  plans.  Subsections  (b) 
and  (c)  are  amended. 

4VAC  25-130-800.40    RaquiremenU 
for  release  of  performance  bond.  New 
subsection  (aH3)  is  added. 

4VAC  25-130-816.48    Hydrologic 
balance:  siltation  structures. 
Subsections  (a),  (b).  and  (c)  are 
amended. 

4VAC  25-130-816.49 
impoundments.  Subsections  (a)  and  (c) 
areammded. 

4VAC  25-130-816.74    Disposal  of 
excess  spoil;  preexisting  benches. 
Subsections  (a)  through  (g)  are 
amended. 

4  VAC  25-130-816.81    Coal  mine 
waste;  general  requirements. 
Subsections  (a)  and  (c)  are  amended. 

4VAC  25-130-816.89    Disposal  of 
noncoal  mine  wastes.  Subsection  (d)  is 
deleted. 

4VAC  25-130-816.104    Backfilling 
and  grading:  thin  overburden.  The 
existing  introductory  paragraph  is 
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deleted  and  replaced  by  new  language, 
and  existing  paragraph  (a)  is  revised  and 
renumbered. 

4VAC  25-130-816.105    Backfilling 
and  grading;  thick  overburden.  The 
existing  introductory  paragraph  is 
deleted  and  replaced  by  new  language, 
and  existing  paragraph  (a)  is  revised  and 
renumbered. 

4VAC  25-130-817.46    Hydrologic 
balance;  siltation  structures. 
Subsections  (a),  (b),  and  (c)  are 
amended. 

4VAC  25-130-817.49 
Impoundments.  Subsections  (a)  and  (c) 
are  amended. 

4  VAC  25-130-81 7.74    Disposal  of 
excess  spoil;  preexisting  benches. 
Subsections  (a)  through  (g)  are 
amended. 

4  VAC 25-130-817.81    Coalmine 
waste;  general  requirements. 
Subsections  (a)  and  (c)  are  amended. 

4  VAC  25-1 30-81 7.89    Disposal  of 
noncoal  mine  Wastes.  Subsection  (d)  is 
deleted. 

4  VAC25-130-823.il     Applicability. 
Subtoction  (a)  is  amended. 

4  VAC  25-1 30-840. 1 1     Inspections 
by  the  division.  Subsections  (f),  (g),  and 
(h)  are  amended. 

4  VAC  25-130-843.14     Service  of 
notices  of  violation,  cessation  orders, 
and  show  cause  orders.  Subsection 
(a)(2)  is  amended. 

4  VAC  25-1 30-845. 1 7    Procedures 
for  assessment  of  civil  penalties. 
Subsection  (b)  is  amended. 

4  VAC  25-130-^45.18    Procedures 
for  assessment  conference.  Subsections 
(a)  and  (b),  and  new  subsection  (d)  is 
added. 

4  VAC  25-130-845.19    Request  for 
hearing.  Subsection  (a)  is  amended. 

4  VAC  25-130-846.1 7    Assessment  of 
an  individual  civil  penalty.  Subsection 
(b)(3)  is  deleted  and  replaced  by  a  new 
subsection  (c). 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Virginia  satisfy  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Virginia  program. 

Written  Comments 


Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemalung.  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Big  Stone  Gap  Field 
Office  will  not  necessarily  be 


considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  RIRTHER 
MFORMATKM  CONTACT  by  close  of 
business  on  January  7, 1998.  If  no  one 
requests  an  opportunity  to  comment  at 
a  public  hearing,  the  hearios  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatiy  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment.-and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  dt  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Big  Stone  Gap 
Field  Office  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
public  meeting  will  be  made  part  of  the 
Administrative  Record. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FliRTHER 
MFORMATKN*  CONTACT. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  firom  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conduct,ed  the  reviews  reqiured  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 


are  not  applicable  to  the  actual  language 
of  State  r^ulatoiy  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.1 7(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C  1292(d)J 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  reqidrements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regiilations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 
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List  of  Sub|Kt*  in  30  CFR  Part  MS 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  Dw»mbar  10. 1997. 
AUaaD.KMB. 

Regional  Director,  AppaJachian  Regional 
Coordinating  Center. 
IFR  Doc.  97-33431  Filed  12-22-97;  9:45  am) 


FOR  punmet  mnmtAnoH  oomtact: 

Stephen  E.  Isaacson,  Program 
Development  Branch,  OCHAMPUS. 
telephone  (303)  361-1172. 

SUPP1.EMEKTARY  MFOMHATION: 


DEPARTMENT  OF  DEFENSE 
Ofllc*  of  tlw  S«cr««ary 
32  CFR  Part  199 

[Dooaoioj-iq 

RM  0(7aO-AA3t 


oimI  Modicol  Pioyfwn  oi 
Sowlcoo  (CHAMPU8); 
EllgibNIty 


CivHIon  Hooith 
ttio  Unifui  iiMd 
Ravtakmoto 
Roc|uiroinonts 

AQBICY:  Office  of  the  Secretary,  DoO. 
ACnOW:  Proposed  rule. 

summary:  This  proposed  rule  ravises  the 
comprehensive  CHAMPUS  regulation 
pertaining  to  basic  CHAMPUS  benefits 
in  accordance  with  several  statutory 
changes.  This  proposed  rule:  sets  forth 
the  requirements  for  reinstatement  of 
CHAMPUS  eligibility  for  beneficiaries 
under  age  65  who  would  otherwise  have 
lost  eligibility  for  CHAMPUS  due  to 
eligibility  for  Medicare  as  a  result  of 
disability  or  end- stage  renal  disease 
(ESRO);  establishes  new  classes  of 
CHAMPUS  eligibles:  esUblishes  the 
Transitional  Assistance  Management 
Program  which  provides  transitional 
health  care  for  members  (and  their 
dependents)  who  served  on  active  duty 
in  support  of  a  contingency  operation 
and  for  members  (and  their  dependents) 
who  are  involuntarily  separated  from 
active  duty;  allows  former  spouses  who 
buy  a  conversion  health  policy  to  keep 
CHAMPUS  eligibility  for  twenty-four 
(24)  months  for  preexisting  conditiona 
that  are  not  covered  by  the  conversion 
policy;  and  makes  minor  technical 
revisions  to  the  double  coverage 
provisions.  This  proposed  rule  also  adds 
a  new  category  of  eligible  beneficiary 
under  the  Continued  Health  Care 
Benefit  Program. 

DATES:  Comments  must  be  received  by 
February  23. 1998. 
AOORESSCS:  Send  comments  to  the 
Office  of  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS).  Program 
Development  Branch,  Aurora,  CO 
80045-6900. 


LEligibUity 

This  proposed  rule  adds  or  revises  a 
number  of  eligibility  provisions. 
Following  is  a  brief  summary  of  the  ' 
classes  of  beneficiaries  affiected  by  this 
proposed  rule.  Generally,  each  class  is 
eligible  for  CHAMPUS  as  a  result  of  the 
change,  and  we  have  included  the  other 
salient  points  regarding  each,  but  the 
reader  should  refer  to  the  subaequent 
discussion  for  details  regarding  the 
specific  conditions  and  requirements  for 
each  class. 

CHAMPUS/Medicare  dual  eligibles. 

•  Must  be  under  age  65.  eligible  for 
Medicare  due  to  dis^ility  or  end-stage 
renal  disease,  and  enrolIc>d  in  Medicare 
PartB. 

•  Applies  to  all  categories  of 
CHAMPUS  beneficiaries  except 
dependents  of  active-duty  member*. 

•  Efiiective  October  1.  1991. 
Dependents  of  a  f>erson  who  dies  of 

an  injury,  illness,  or  disease  incurred  on 
the  way  to  or  from  training  with  a 
duration  of  30  days  or  less. 

•  Retiree  cost-sharing. 

•  Effective  November  14. 1986. 
Victims  of  abuse. 

•  By  a  member  who  was  discharged 
or  dismissed  as  a  result  of  a  court- 
martial  conviction  for  the  abuse. 

•  Eligibility  limited  to  one  year  from 
member's  separation. 

•  Coverage  limited  to  treatment  of 
conditions  resulting  from  abuse. 

•  Effoctive  November  14.  1986. 

•  By  a  member  of  former  member 
who  loses  eligibility  to  retired  pay  as  a 
result  of  the  abuse. 

•  Effective  October  23. 1992. 
Students  who  become  incapable  of 

self-support. 

•  Must  be  fu'.!-time  student 

•  The  incapacitating  condition  must 
occur  between  the  ages  of  21  and  23. 

•  Effective  October  23.  1992. 
Dependents  of  an  active  duty  member 

who  dies  while  on  active  duty. 

•  Thesti  individuals  have  always  been 
eligible  for  CHAMPUS  with  retiree  cost- 
sharing. 

•  The  most  recent  change  provides 
that  all  care  is  to  be  cost-shared  as  active 
duty. 

•  Special  cost-sharing  is  limited  to 
one  year. 

•  Effective  October  1. 1993. 

•  For  dependents  of  active-duty 
members  who  die  while  on  active  duty 
between  January  1,  1993.  and  October  1, 
1993,  only  care  for  pre-existing 


conditions  is  to  be  cost-shared  as  active 
duty. 

Dependents  placed  in  the  custody  of 
a  member  or  former  member  by  a  court 
or  a  recognized  placement  agency. 

•  Effis^ve  July  1, 1994,  itplaced by 
a  court 

•  Efiiective  October  5, 1994,  if  placed 
by  a  recognized  placement  a^ncv. 

•  This  categoiy  of  beneficiary  is  also 
added  to  the  Continued  Health  Can 
B«iefit  Program  efiiective  October  5, 
1994. 

Transitional  Assistance  Management 
Program  (TAMP) 

•  Claims  for  all  individuals  eligible 
under  TAMP  are  cost-shared  as  active- 
duty  dependents. 

•  Members  released  from  active  duty 
in  connection  with  contingency 
operations. 

•  Eligible  up  to'thirty  (30)  days. 

•  Efiective  April  6, 1991. 

•  Members  involuntarily  separated 
with  less  than  six  (6)  )rears  of  service. 

•  Eligible  up  to  sixty  (60)  days. 

•  E^ctive  October  1, 1990. 

•  Members  involuntarily  separated 
with  six  (6)  or  more  years  of  service. 

•  Eligible  up  to  120  days. 

•  E^ctive  October  1. 1900. 


n.  ReiiMtataaMiU  of  CHAMPUS 
Eli^biUty  far  CertaiB  Madkara 
Benefidariaa 

A.  Beguiation  Amendmait 

The  regulation  is  being  amended  to 
implement  a  series  of  laws  enacted  to 
reinstate  CHAMPUS  eligibility  for 
certain  individuals  who,  under  previous 
laws,  would  have  lost  their  CHAMPUS 
eligibility  due  to  their  eligibility  for 
Medicare.  This  section  briefly  describes 
the  amendment.  A  discussion  of  the 
legislative  enactments  Mrill  then  follow, 
providing  further  explanation  of  the 
amendment  and  the  various  interim 
actions  taken  for  implementation. 

The  amendment  provides  that 
CHAMPUS  eligibility  will  be  reinsUted 
for  beneficiaries: 

1.  Under  age  65; 

2.  Who  would  otherwise  have  lost 
eligibility  for  CHAMPUS  due  to 
eligibility  for  Medicare  as  a  result  of 
disability  (as  defined  in  42  U.S.C. 
426(b)(2))  or  as  a  result  of  end  stage 
renal  disease  (ESRD)  (as  defined  in  42 
U.S.C.  426-l(a));  and. 

3.  Who  are  enrolled  in  the 
supplementary  medical  insurance 
program  under  Medicare  Part  B. 

Under  this  amendment,  CHAMPUS 
eligibility  will  be  reinstated  effective 
upon  the  date  the  individual  meets  all 
three  requirements  cited  above  except 
that  eligibility  caimot  be  reinstated  for 
care  received  prior  to  October  1, 1991. 

Initially,  a  special  coordination  of 
benefits  procedure  was  established  by 
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law  under  which  CHAMPUS  benefits 
were  paid  for  care  received  by  these 
reinstated  eligible  beneficiaries.  Under 
that  special  procedure.  Medicare 
benefits  would  have  to  be  paid  first; 
then  CHAMPUS.  generally,  would  pay 
only  the  amount  of  the  remaining  bill 
which  exceeded  the  beneficiaries; 
CHAMPUS  deductible,  copayment,  and 
balance  billing  charge.  Therefore,  the 
beneficiary  usually  had  to  pay  a  portion 
of  the  bill  even  if  the  amount  remaining 
after  Medicare  payment  did  not  exceed 
the  payment  CHAMPUS  would  have 
made  i/the  patient  had  not  been  eligible 
for  Medicare. 

However,  under  the  most  recent 
legislation,  the  spep ial  coordination  of 
benefits  procedure  has  been  suspended 
and  the  normal  coordination  of  benefits 
procedure  used  by  CHAMPUS  has  been 
authorized  for  reinstated  eligible 
beneficiaries.  Under  that  procedure, 
after  Medicare  benefits  have  been  jiaid, 
CHAMPUS,  generally,  will  pay  the 
amount  of  the  remaining  bill  up  to  the 
amount  CHAMPUS  would  have  paid  if 
the  patient  had  not  been  eligible  for 
Medicare.  Because  some  clainxs  were 
processed  under  the  special 
coordination  of  benefits  procedure  prior 
to  enactment  of  this  recent  legislation, 
the  regulation  amendment  permits 
beneficiaries  to  resubmit  such  claims  for 
reprocessing  and  payment  under  the 
normal  coordination  of  benefits 
procedure. 

Use  of  the  normal  coordination  of 
benefits  procedure  was  first  authorized 
by  the  Def)artment  of  Defense 
Appropriations  Act  for  FY  1993.  It  was 
reflated  in  subsequent  appropriations 
acts  and  was  incorporated  into  the 
CHAMPUS  law  by  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1995 
(P.L.  103-337) 

B.  Background 

Both  section  704  of  the  National 
Defense  Authorization  Act  for  fiscal 
years  1992  and  1993  (P.L.  102-190)  and 
section  8097  of  the  Department  of 
Defense  Appropriations  Act,  1002.  (P.L. 
102-172)  contained  provisions  which 
reinstate  CHAMPUS  eligibility  for 
certain  individuals  who  would 
otherwise  have  lost  their  CHAMPUS 
eligibility.  As  the  Senate  Armed 
Services  Committee  report  stated, 
"Under  current  law,  a  CHAMPUS 
beneficiary  who  is  classified  as  fully 
disabled  for  two  years  under  Social 
Security  standards  automatically 
becomes  eligible  for  Medicare  and  loses 
CHAMPUS  eligibility.  This  provision 
would  authorize  CHAMPUS  to  be  a 
secondary  payer  to  Medicare  **•.•• 
This  action,  according  to  the  report, 
"provides  a  needed,  equitable  safely  net 


to  CHAMPUS  beneficiaries  who 
currently  lose  their  CHAMPUS  coverage 
through  no  fault  of  their  own  before  the 
normal  point  of  conversion  to  Medicare 
at  age  65." 

The  goal  of  this  provision  was  to  limit 
the  out-of-pocket  expenses  of  these 
individuals.  By  restoring  CHAMPUS 
eligibility  for  these  individuals,  the 
coordination  of  benefits  process  vrill 
ensure  that  the  Medicare  payment  is  at 
least  as  much  as  the  CHAMPUS 
payment  would  have  been  in  the 
absence  of  Medicare,  and,  if  it  is  not, 
CHAMPUS  will  pay  the  difference. 
Individuals  will  benefit,  not  only  in 
cases  where  the  CHAMPUS  cost-share 
or  deductible  is  less  than  Medicare's, 
-  but  by  being  included  in  the  more 
generous  CHAMPUS  coverage  of  certain 
services,  notably  prescription  drugs  and 
mental  health  services.  For  example. 
Medicare  does  not  cover  prescription 
druRs,  but  CHAMPUS  does. 

These  laws  set  forth  special 
procedures  for  determining  CHAMPUS 
payment  in  these  dual  eligibility  cases, 
and  these  were  distinct  from  the  normal 
coordination  of  benefits  procedures 
followed  by  CHAMPUS  in  double 
coverage  situations.  These  procedures 
are  explained  in  greater  detail  in  Section 
D  of  this  Section  II.  In  addition,  the  laws 
established  two  effective  dates 
depending  upon  the  beneficiary  class, 
and  they  limited  application  of  these 
provisions  to  certain  beneficiary  classes. 
Specifically,  only  those  beneficiaries 
whose  eligibility  for  Medicare  was 
based  on  disability  were  able  to  have 
their  CHAMPUS  eligibility  restored, 
while  those  beneficiaries  whose 
Medicare  eligibility  was  based  on  end- 
stage  renal  disease  (ESRD)  were  not 
affected  by  those  provision  and 
remained  ineligible  for  CHAMPUS. 

In  an  attempt  to  rectify  some  of  the 
inconsistencies  above,  further  statutory 
changes  were  made  for  FY  1993.  Section 
705  of  the  National  Defense 
Authorization  Act  for  FY  1993  (P.L. 
102-484.  enacted  October  23. 1992)  and 
Section  9084  of  the  Department  of 
Defense  Appropriations  Act,  1993  (P.L. 
102-396.  enacted  October  6,  1992) 
contain  provisions  which  afifect  these 
procedures.  The  Authorization  Act 
extended  the  dual  eligibility  provisions 
to  individuals  with  ESRD.  although  the 
Appropriations  Act  continued  to 
recognize  only  disabled  former  members 
and  their  dependents  as  eligible  for 
reinstatement  of  CHAMPUS  eligibility. 
On  the  other  hand,  the  Appropriations 
Act  required  use  of  normal  coordination 
of  benefits  procedures  for  disabled 
former  members  and  their  dependents 
while  the  Authorization  Act  continued 
to  require  use  of  the  special  payment 


procedures  for  all  beneficiaries  whose 
CHAMPUS  eligibility  was  reinstated. 
The  laws  also  changed  the  effective  date 
of  the  provisions,  making  them 
retroactive  to  October  1, 1991,  and 
eliminating  the  two  effective  dates. 
Lastly,  the  Appropriations  Act 
contained  a  $20  million  limitation  on 
the  total  CHAMPUS  payments  which 
could  be  made  under  some  of  the 
provisions.  This  limitation  is  further 
described  in  Section  F.  of  this  Section 

n. 

Section  302  of  the  Supplemental 
Appropriations  Act  of  1993  (P.L.  103- 
50,  enacted  on  July  2. 1993)  made 
additional  chaiiges  to  eliminate  some  of 
the  remaining  inconsistencies.  It 
restored  CHAMPUS  eligibility  for 
individuals  who  would  have  lost  their 
CHAMPUS  eligibility  due  to  Medicare 
eligibility  based  on  ESRD,  and  thus 
brought  the  Appropriations  Act  into 
agreement  with  the  Authorization  Act 
with  regard  to  the  individuals  affected. 
It  also  required  that  the  normal 
coordination  of  benefits  procedures  be 
used  for  all  beneficiaries  whose 
CHAMPUS  eligibility  has  been 
reinstated  under  these  provisions  and 
made  this  retroactive  to  October  1,  1991. 
This  also  affects  the  application  of  the 
$20  million  limitation  on  payments  as 
described  in  Section  F.  below. 

The  limitation  on  payments  was  not 
included  in  the  FY  1994  Appropriation 
Act,  but  the  procedural  differences  from 
the  authorization  act  continued.  As  of 
FY  1995  the  differences  were  resolved 
by  inclusion  in  the  Authorization  Act 
for  FY  1995  language  which  specified 
use  of  normal  double  coverage 
procedures  for  these  beneficiaries. 


C.  Eligibility 

We  are  applying  this  provision  to  all 
individuals  eligible  for  CHAMPUS 
under  title  IQ,  U.S.C,  section  1086(c). 
Initially  the  Appropriations  Acts  (both 
P.L.  102-172  and  P.L.  102-396) 
included  only  former  members  of  the 
Uniformed  Services  (those  who  are 
entitled  to  retired  or  retainer  pay  or 
equivalent  pay)  and  the  dependente  of 
such  former  members.  However,  the 
Authorization  Acts  (P.L.  102-190  and 
P.L.  102-484)  and  the  Supplemental 
Appropriations  Act  of  1993  (as  well  as 
subsequent  authorization  and 
appropriations  acts)  included  these 
beneficiaries  as  well  as  former  spouses, 
dependents  of  deceased  active  duty 
members,  and  dependents  of  deceased 
former  members. 

In  addition  to  meeting  the 
requirements  of  title  10,  U.S.C,  section 
1086(c),  individuals  also  must  meet  the 
following  requirements  in  order  to  have 
their  CHAMPUS  eligibility  restored. 
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1.  They  muit  be  under  age  65,  the  age 
at  which  the  beneficiary  would 
normally  be  required  to  switch  from 
CHAMPUS  to  Medicare  coverage. 

2.  They  would  otherwise  have  lost 
their  CHAMPUS  eligibility  due  to 
eligibility  for  Medicare  Part  A  as  a  result 
of  disability  a*  defined  in  42  U.S.C 
426(bK2)  or  EBRD  as  defined  in  42 
U.S.C.  426-1  (a).  Under  the  provisions  of 
the  1992  Authorization  and 
Appropriations  Acts,  only  those 
individuals  who  are  disabled  may  have 
their  CHAMPUS  eligibility  restored. 
Individuals  under  age  65  who  have  lost 
their  CHAMPUS  eligibiUty  based  on 
entitlement  to  Medicare  due  to  ESRD 
were  excluded  from  both  Acts. 
However,  the  Defense  Authorization  Act 
for  1993  and  the  Supplemental 
Appropriations  Act  of  1993  (and 
sutMequent  acts)  included  ESRO  as  a 
bMis  for  reinstating  CHAMPUS 
eligibility  for  all  beneficiaries  included 
In  title  10.  U.S.C.  section  1086(c). 

3.  The  individual  must  be  enrolled  in 
Part  B  of  Medicare.  If  an  individual  who 
is  enrolled  in  Part  B  subsequently 
disenrolls.  CHAMPUS  eligibility  will 
end  effective  with  the  date  of 
termination  of  Part  B  enrollment 
Likewise.  CHAMPUS  eligibility  cannot 
begin  prior  to  enrollment  in  Part  B  of 
Medicare. 

Any  individual  who  meets  these 
eligibility  requirements  must  enroll 
under  the  Defense  Enrollment  Eligibility 
Reporting  System  (DEERS).  Enrollment 
is  available  through  the  individual's 
Uniformed  Service  at  the  nearest 
military  personnel  office.  As  with  all 
CHAMPUS  eligibility,  it  is  solely  the 
individual's  responsibility  to  enroll 
under  DEERS,  and.  except  as  described 
in  Section  C.  below,  no  attempt  will  be 
made  by  the  OfBce  of  CHAMPUS 
(OCHAMPUS).  by  the  CHAMPUS 
contractors,  or  by  any  othenentity  to 
identify  or  enroll  eligible  individuals.  In 
enrolling  under  DEERS.  the  individual 
will  be  required  to  provide  the 
necessary  documentation  of  age, 
disability  or  ESRD.  and  Medicare 
enrollment  in  Parts  A  and  B. 

D.  Coordination  of  Benefits 

These  provisions  do  not  affect  in  any 
way  the  CHAMPUS  benefits  available. 
They  only  extend  CHAMPUS  eligibility 
to  the  affected  individuals  and  provide 
for  payment  procedures  for  CHAMPUS 
■s  secondary  payer  to  Medicare.  These 
provisions  also  do  not  affect  the 
statutory  limitations  regarding 
CHAMPUS'  status  as  secondary  payer  to 
all  other  coverage  except  Medicaid  and 
CHAMPUS  supplemental  plans. 
Therefore,  before  a  claim  is  submitted  to 
CHAMPUS.  it  first  must  be  submitted  to 


all  other  coverages  including  Medicare 
supplemental  plans. 

The  FY  1992  Authorization  and 
Appropriations  Acts  required  special 
payment  procedures  for  all  beneficiaries 
aCbcted  by  this  provision.  These 
procedures  «vere  Intended  to  ensure  that 
a  beneficiary's  out-of-pocket  expenses 
were  no  greater  than  they  would  have 
been  if  CHAMPUS  wrere  the  primary 
payer.  While  this  ensured  that 
beneficiaries  were  not  financially 
penalized  for  becoming  eligible  for 
Medicare  due  to  disability,  these 
procedures  often  resulted  in  less 
CHAMPUS  payment  (and  a 
commensurate  increase  in  beneficiary 
liability)  than  would  have  occurred 
under  the  normal  coordination  of 
benefits  procedures.  As  a  result  of  this, 
the  FY  1993  Appropriations  Act 
required  normal  coordination  of  benefits 
procedxires  to  be  used,  but  it  only 
applied  to  claims  for  disabled  former 
members  and  their  dependents.  The 
special  payment  procedures  still  were  to 
be  applied  to  former  memben  and  their 
dependents  who  are  eligible  for 
Medicare  based  on  ESRD  as  well  as  to 
all  affected  dependents  of  deceased 
active  duty  members,  dependents  of 
deceased  former  members,  and  former 
spouses  whether  their  eligibility  for 
Medicare  is  based  upon  disability  or 
ESRD.  As  a  result  of  the  Supplemental 
Appropriations  Act  of  1993  and 
subsequent  authorization  and 
appropriations  acts,  normal 
coordination  of  benefits  procedures  are 
to  be  applied  to  all  beneficiaries  whose 
CHAMPUS  eligibility  has  been 
reinstated  under  these  provisions. 

Under  normal  coordination  of  benefits 
procedures.  CHAMPUS  will  reimburse 
the  difference  between  the  billed 
amount  (or  the  amount  the  provider  is 
required  to  accept  as  full  payment)  and 
what  the  other  insurance  coverage  paid, 
if  that  difference  is  less  than  what 
CHAMPUS  would  have  paid  in  the 
absence  of  other  coverage.  In  most  cases, 
this  results  in  no  remaining  out-of- 
pocket  expense  for  the  beneficiary. 

Under  tJie  special  payment 

ftrocedures.  CHAMPUS  payment  was 
imited  to  the  amount  by  which  the 
patient's  Medicare  deductible,  cost- 
share,  and  appropriate  balance  billing 
costs  exceed  the  patient's  CHAMPUS 
deductible,  cost-share,  and  balance 
billing  costs.  Since  the  CHAMPUS  cost- 
shara  for  these  beneficiaries  is  often 
greater  than  the  Medicare  cost-share  or 
deductible,  in  many  cases  this  resulted 
in  no  CHAMPUS  payment,  and  the 
beneficiary  always  had  out-of-pocket 
expenses  (unless  the  beneficiary  also 
was  covered  by  a  Medicare  or 
CHAMPUS  supplemental  plan). 


Even  if  CHAMPUS  makes  no  payment 
it  is  still  advantageous  to  the  beneficiary 
for  the  claim  to  be  submitted  to 
CHAMPUS.  On  all  such  claims  the 
CHAMPUS  cost-sharing  and  deductible 
amounts  which  are  paid  by  other  health 
insurance,  including  Medicare,  will  be 
credited  toward  meeting  the  CHAMPUS 
deductible  and  the  catastrophic  cap. 
Only  by  submitting  these  claims  to 
CHAMPUS  can  the  deductible  and 
catastrophic  cap  entries  be  made,  and 
this  can  have  a  significant  impact  on 
CHAMPUS  payments  on  subsequent 
claims,  especially  once  the  catastrophic 
cap  has  been  met. 

If  the  care  received  by  a  beneficiary  is 
not  a  benefit  under  Medicare  but  is 
under  CHAMPUS  (e.g.  prescription 
drugs),  CHAMPUS  will  process  the 
claim  as  a  routine  claim.  If  the  care  is 
a  benefit  under  both  Medicare  and 
CHAMPUS,  the  procedtires  explained 
above  will  be  followed. 

In  all  cases,  claims  must  first  be 
processed  by  Medicare,  and  it  will  be 
necessary  for  a  Medicare  explanation  of 
benefits  to  be  forwarded  to  the 
CHAMPUS  claims  processing  contractor 
with  the  claim.  The  Medicare 
explanation  of  benefits  must  reflect  the 
Medicare  payment  and  the  patient's 
Medicare  deductible  and  cost-share. 

This  change  will  be  applied  on  a 
claim  by  claim  basis.  In  other  wonls,  if 
a  beneficiary  has  an  episode  of  care 
which  involves  an  inpatient  hospital 
stay  and  care  by  several  professional 
providers,  each  claim  submitted  for  the 
care  will  be  processed  independently, 
and  there  will  be  no  attempt  made  to 
consolidate  the  claims. 

The  follovtring  examples  are  provided 
to  demonstrate  the  normal  CHAMPUS 
coordination  of  benefits  procedures  and 
the  special  procedures  and  the  impact  of 
each  on  CHAMPUS  paymenU.  Although 
the  special  procedures  are  no  longer 
used,  we  are  including  them  in  the 
examples,  since  the  laws  required  them 
to  be  used  for  a  period  of  time  and  a 
large  number  of  claims  were  processed 
using  them. 

1.  Example  i— Normal 
Coordination  of  Benefits 


HospNil  bilB  for  inpatient  care 
Medicare  0RG-t>a9ed  amount  .. 
Medicare  inpatient  hospital  de- 
ductible   — 

Medicare  payment  

CHAMPUS  DRG-based  amount 


$5,722.00 
5,368.95 

652.00 
4,716.95 
4,949.50 


T 
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Example  l— Normal  Coordina- 
tion OF  Benefits— Continued 


CHAMPUS  beneficiary  cost- 
share  


'1,43050 


„ '  Pw  Claims  paid  under  the  CHAMPUS 
DRG-based  payment  system,  the  cost-share  is 
the  lesser  of  a  per  diem  amount  ($360  lor  FY 
1997)  or  25  percent  of  the  billed  charge.  For 
this  exampte  we  assumed  a  length-of-stay  at 
five  days. 

Step  1.  Determine  CHAMPUS 
payment  in  the  absence  of  any  other 
coverage.  This  amount  is  $3,519.09. 

Step  2.  Subtract  the  Medicare  primary 
payment  from  the  CHAMPUS  DRG- 
based  amount  This  leaves  $232.64. 

Step  3.  Subtract  the  Medicare  primary 
pajrment  from  the  hospital's  charges  (or 
the  amount  the  hospital  is  obligated  to 
accept  as  payment  in  lull,  if  that  is  less 
than  the  charges).  The  hospital  must 
accept  the  Medicare  DRG-based  amount 
as  pa)rment  in  full,  so  this  step  results 
in  $652.00. 

Step  4.  Subtract  any  applicable 
beneficiary  cost-sharing  amounts  from 
the  provider's  charges  (or  the  amount 
the  hospital  is  obligated  to  accept  as 
payment  in  full,  if  that  is  less  than  the 
charges).  This  results  in  $4,043.95. 

Step  5.  CHAMPUS  payment  is  the 
least  of  Steps  1  through  4.  CHAMPUS 
pays  $232.64.  The  beneficiary's  liability 
is  zero,  since  the  hospital  has  been  paid 
the  fidl  CHAMPUS  DRG-based  amount, 
and  it  must  accept  this  as  payment  in 
full. 


2.  Example  2— Special  Payment 
Procedures 

Hospital  biMs  lor  inpatient  care 
Patient  liability  under  medicare: 
Medicare  DRG-based 
amount  

$5,722.00 

5,368.95 
6S2  00 

Inpatient  hospital  Medicare 
deductil)ie 

Medicare  pays 

4  716  95 

Patient  liability  under 
CHAMPUS: 
CHAMPUS  DRG-based 
amount  

4,949.59 
M. 430.50 

Beneficiary  cost-share 

'For  claims  paid  under  the  CHAMPUS 
DRG-based  payment  system,  the  cost-share  is 
the  lesser  of  a  per  diem  amount  ($360  lor  FY 
1997)  or  25  percent  of  the  billed  charge.  For 
this  example  we  assumed  a  length-ol-stay  ol 
five  days. 

Since  the  beneficiary's  liability  imder 
Medicare  is  less  than  it  is  under 
CHAMPUS,  CHAMPUS  makes  no 
payment 

There  are  several  other  ramifications 
which  are  pertinent  here.  Since  the 
beneficiary  is  eligible  for  CHAMPUS, 
the  claim  must  be  submitted  to 
CHAMPUS  before  the  beneficiary  can  be 
billed  for  any  amounts.  CHAMPUS  must 


be  billed  if  there  is  any  remaining 
beneficiary  liability  after  Medicare 
processes  the  claim — even  if  the 
provider  is  certain  that  no  payment  will 
be  made  by  CHAMPUS.  Any  attempt  to 
bill  the  beneficiary  without  first  billing 
CHAMPUS  can  be  considered  a 
violation  of  the  statutory-based 
participation  requirement  and  can  result 
in  exclusion  of  the  provider  by 
CHAMPUS  and  possibly  by  Medicare. 
In  the  above  example,  once  the  claim  is 
submitted  to  CHAMPUS.  the  CHAMPUS 
DRG-based  allowance  ($4,949.59) 
becomes  the  full  payment  amount  for 
the  claim.  Even  though  CHAMPUS 
makes  no  payment,  the  beneficiary 
liability  is  decreased  bom  $652  (the 
Medicare  inpatient  deductible}  to 
$232.64  (the  difference  between  the 
CHAMPUS  DRG-based  allowance  and 
the  amount  Medicare  paid). 

3.  Example  3.— Normal 
Coordination  of  Benefits 


$460  is  the  provider  does  not 
participate. 

5.  Example  5.— Special  Payment 
Procedures 


Mental  Hiness  outpatient  care 
bin 

(This  is  a  benefit  where  Medi- 
care pays  onty  50  percent  ol 
the  allowed  charges.) 

Patient  liability  under  Medicare: 
50%  ol  allowed  charges  .... 

(Assumes  the  lull  ttilled  charge 
was  allowed  and  the  StOO 
deductit»te  has  t>een  met.) 

Patient  liability  under 
CHAMPUS: 
25%  of  allowed  charge 

(Assunnes  the  full  billed  charge 
was  allowed  and  the  $150 
deductit)le  has  tieen  met) 


$450.00 


225.00 


112.50 


Physician  bills  lor  surgery 

Medicare  allows 

Medicare  cx)st-share 

$1,200.00 

925.000 

185  00 

Medicare  payment  „. 

(Assumes  the  deductible  has 

t}een  met) 
CHAMPUS  allows 

740.00 
975  00 

CHAMPUS  cost-share 

243  75 

(Assumes  the  deductible  has 
been  met) 

Step  1 :  Determine  CHAMPUS 
payment  in  the  absence  of  any  other 
coverage.  This  amount  is  $731.25. 

Step  2:  Subtract  the  primary  payment 
from  the  billed  charge.  This  results  in 
$460.00. 

Step  3:  CHAMPUS  payment  is  the 
lesser  of  Steps  1  and  2.  CHAMPUS  pays 
$460.00,  and  the  beneficiary's  liability  is 
zero. 

4.  Example  4.— Special  Payment 
Procedures 


Physician  bills  lor  surgery 

Patient  liability  under  Medicare: 
Medicare  allows 

$1,200.00 
925  00 

Medicare  cost-share 

Medicare  payment 

185.00 
740  00 

(Assumes  the  deductible  has 

been  met) 
Patient  liability  under 

CHAMPUS: 
CHAMPUS  allows 

975  00 

CHAMPUS  cost-share 

(Assumes  the  deductible  has 
been  met) 

243.75 

Since  the  beneficiary's  liability  under 
Medicare  is  less  than  it  is  under 
CHAMPUS.  CHAMPUS  makes  no 
pajonent.  and  the  beneficiary's  liability 
is  $185  if  the  provider  participates  or 


Since  Medicare  liability  is  greater 
than  CHAMPUS  liability,  CHAMPUS 
pays  the  difference  of  $112.50,  and  the 
beneficiary  is  liable  for  the  remaining 
$112.50. 

-  E.  Effective  Date 

According  to  the  FY  1993 
Authorization  Act  and  subsequent 
authorization  and  appropriations  acts, 
the  effective  date  of  this  change  is 
October  1. 1991.  This  effective  date 
applies  only  if  the  individual  lost 
CHAMPUS  eligibility  prior  to  the 
effective  date.  If  CHAMPUS  eligibility 
was  lost  after  the  effective  date, 
CHAMPUS  eligibility,  and  use  of  the 
payment  procedures  required  by  this 
change,  will  begin  on  the  date  the 
individual  first  meets  the  eligibility 
requirements  in  Section  C.  above.  In  this 
case,  effective  means  that  the 
individual's  eligibility  will  begin  on  the 
effective  date  and  claims  will  be 
processed  accordingly. 

The  above  effective  date  is  changed 
from  the  effective  date  contained  in  the 
FY  1992  Authorization  and 
Appropriation  Acts.  The  procedures 
required  by  those  acts  were  effective  for 
former  members  and  their  dependents 
as  of  October  1, 1991,  and  for  all  other 
beneficiaries  in  tiUe  10,  U.S.C,  section 
1086(c)  as  of  December  5,  1991. 

As  noted  in  Section  C.  above,  it  is  the 
individual's  responsibility  to  establish 
eligibility  through  DEERS  in  oider  to 
have  claims  processed  by  CHAMPUS.  In 
many  cases  this  will  result  in  retroactive 
implementation  of  this  change  for 
claims  for  services  incurred  between  the 
effective  date  and  implementation  of  the 
change  pursuant  to  the  final  rule  for  this 
change.  In  order  to  provide  for  some 
closure  to  this  retroactive 
implementation,  we  propose  that 
beneficiaries  will  be  given  180  days 
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from  the  date  of  publication  of  the  final 
rule  to  apply  to  DEERS  for  reinstatement 
of  their  eligibility.  After  that  period,  we 
will  begin  eligibility  effective  with  the 
date  of  application  to  DEERS.  In 
addition,  these  beneficiaries  will  have 
180  days  from  the  date  of  publication  of 
the  final  rule  to  submit  claims  pursuant 
to  their  reinstated  eligibility  which  are 
outside  of  the  normal  CHAMPUS  claims 
filing  deadlines. 

F.  Limitation  on  Total  Payments 

The  FY  1993  Appropriations  Act 
provided  that  "S20,000,000  shall  be 
available  *  *  *  to  continue  Civilian 
Health  and  Medical  Program  of  the 
Uniformed  Services  (CHAMPUS) 
benefits,  until  age  65.  *   •   *  for  a  former 
member  of  the  uniformed  service  who  is 
entitled  to  retired  or  retainer  pay  or 
equivalent  pay,  or  a  dependent  of  such 
a  member,  who  becomes  eligible  for 
hospital  insurance  benefits  under  part  A 
of  title  XVIIl  of  the  Social  Security  Act 
'  *  *  solely  on  the  grounds  of  physical 
disability:  •  •  •  ."  We  treated  this  as  a 
TYiayimiim  limitation  on  the  amount  that 
could  be  spent  for  these  beneficiaries. 
The  Supplemental  Appropriations 
Act  of  1993  did  not  directly  alter  this 
provision.  However,  as  a  result  of  the 
changes  made  by  the  Supplemental 
Appropriations  Act  of  1993.  the 
limiUtion  applied  to  all  beneficiaries 
"described  by  section  108e(c)  of  title  10, 
United  States  Code."  and  ESRO  in 
addition  to  physical  disability  was 
included  as  a  qualifying  condition.  As  a 
result,  all  payments  made  for  reinstated 
beneficiaries  were  subject  to  the 
limitation.  This  limit  was  not  reached  in 
FY  1993.  and  it  was  not  included  in 
subsequent  appropriations  acts. 

m.  Ertablishment  of  New  aasaae  of 
CHAMPUS  Eligiblea 

Several  new  classes  of  CHAMPUS 
eligibles  have  been  added  by  changes  to 
the  Department  of  Defense 
Authorization  Acts  for  recent  years. 
These  new  classes  are: 

•  Eligible  spouses  (including  former 
spouses)  or  children  of  a  reservist  who 
died  after  September  30,  1985.  from  an 
injury  or  illness  incurred  or  aggravated 
while  on  active  duty  for  a  period  of  30 
days  or  less,  on  active  duty  for  training, 
or  on  inactive  duty  training,  or  while 
traveling  to  or  from  the  place  at  which 
the  reservist  was  to  perform,  or 
performed,  such  active  duty,  active  duty 
for  training,  or  inactive  duty  training. 
These  beneficiaries  are  eligible  for 
services  or  supplies  provided  on  or  after 
October  1, 1985,  and  were  added  by 
Section  652(c)  of  the  Department  of 
Defense  Authorization  Act.  1986  (P.L. 
99-145). 


•  Eligible  spouses  (including  former 
spouses)  or  children  of  a  reservist  who 
died  from  a  disease  incurred  or 
aggravated  after  November  14.  1986, 
while  on  active  duty  for  a  period  of  30 
days  or  less,  on  active  duty  for  training, 
or  on  inactive  duty  training,  or  while 
traveling  to  or  from  the  place  at  which 
the  reservist  was  to  perform,  or 
performed,  such  active  duty,  active  duty 
ror  training,  or  inactive  duty  training. 
These  beneficiaries  are  eligible  for 
services  or  supplies  provided  on  or  after 
November  14, 1986,  and  were  added  by 
SecUon  604(a)(1)  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1987  (P.L.  99-661). 

•  Eligible  spouses  (including  former 
spouses)  and  children  of  a  member  who 
are  victims  of  abuse  by  the  member  and 
the  member  receives  a  dishonorable  or 
bad-conduct  discharge  or  is  dismissed 
from  a  Uniformed  Service  as  a  result  of 
a  court-martial  conviction  for  abuse  of 
the  dependent,  or  was  administratively 
dischslrged  as  a  result  of  such  an 
offense.  Medical  benefits  are  limited  to 
treatment  of  injuries  resulting  from  the 
abuse  for  one  year  from  the  date  of  the 
person's  separation  from  the  Uniformed 
Service.  These  beneficiaries  are  eligible 
for  services  or  supplies  provided  on  or 
after  November  14.  1986.  and  were 
added  by  the  National  Defense 
AuthorizaUon  Act  for  Fiscal  Year  1987 
(P.L.  99-661). 

•  Eligible  spouses  (including  former 
spouses)  and  children  who  are  victims 
of  abuse  by  a  member  or  former  member 
of  a  Uniformed  Service  who.  while  a 
member  and  as  a  result  of  misconduct 
involving  abuse  of  •  dependent,  has 
eligibility  to  receive  retired  pay  on  the 
basis  of  years  of  service  terminated. 
These  beneficiaries  are  eligible  Cor 
services  or  supplies  provided  on  or  after 
October  23,  1992.  and  were  added  by 
Section  653  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993 
(P.L.  102-484). 

•  Otherwise  eligible  dependent 
children  who  are  not  married  and  are 
incapable  of  self-support  because  of  a 
mental  or  physical  disability  that 
occurred  between  the  ages  of  twenty- 
one  (21)  and  twenty-three  (23)  while  the 
child  was  enrolled  in  a  full-time  course 
of  study  in  an  institution  of  higher 
learning  approved  by  the  Administering 
Secretary  or  the  Department  of 
Education,  and  is  or  was  at  the  time  of 
the  member's  or  former  member's  death 
dependent  on  the  member  or  former 
member  for  over  one-half  of  his  or  her 
support.  The  incapacity  must  be 
continuous.  If  the  incapacity 
significantly  improves  or  ceases  at  any 
time.  CHAMPUS  eligibility  cannot  be 
reinstated  on  the  basis  of  the  incapacity 


unless  the  incapacity  recurs  and  the 
beneficiary  is  under  age  twenty-one  (21) 
or  is  under  age  twenty-three  (23)  and  is 
enrolled  as  a  full-time  student.  If  the 
child  was  not  incapacitated  on  his  or 
her  twenty-third  ^23rd)  birthday,  but 
becomes  incapacitated  after  that  date, 
no  CHAMPUS  eligibility  exists  on  the 
basis  of  the  incapacity.  These 
beneficiaries  are  eligible  for  services  or 
supplies  provided  on  or  after  October 
23. 1992,  and  were  added  by  Section 
653  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993 
(P.L.  102-484). 

•  Dependents  of  active-duty  members 
who  die  while  on  active  duty.  These 
individuals  were  previously  eligible,  but 
now  all  care  is  to  be  cost-shared  as 
active  duty  for  one  year.  These  special 
cost-sharing  provisions  apply  to  services 
or  supplies  provided  on  or  after  October 
1. 1993.  For  dependenU  of  activity-duty 
members  who  dies  while  on  active  duty 
between  January  1. 1993,  and  October  1, 

1993.  only  care  for  pre-existing 
conditions  is  to  be  cost-shared  as  active 
duty.  In  both  situations  it  is  important  • 
to  note  that  this  provision  does  not 
preclude  loss  of  eligibility  during  the 
one-year  period  as  a  result  of  any 
condition  which  routinely  results  in 
loss  of  CHAMPUS  eligibility  such  as 
reaching  age  limits,  remarriage,  etc. 
These  provisions  were  added  by  Section 
707(c)  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1995 
(PL.  103-337). 

•  Dependents  who  are  placed  in  the 
custody  of  a  member  or  former  member 
by  a  court  for  a  period  of  twelve  (12) 
consecutiv^  months  or  more.  These 
beneficiaries  are  eligible  for  services  or 
supplies  provided  on  or  after  July  1. 

1994.  and  were  added  by  Section  701  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1994  (PL.  103-160). 

•  Dependents  who  are  placed  in  the 
home  of  a  member  or  former  member  by 
a  placement  agency  which  is  recognized 
by  the  Secretary  of  Defense  in 
anticipation  of  the  legal  adoption  of  the 
child.  These  beneficiaries  are  eligible  for 
services  or  supplies  provided  on  or  after 
October  5. 1994,  and  were  added  by 
Section  701  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1995 
(P.L.  103-337). 

IV.  Transitional  Assistance 
Managnnent  Program 

Based  upon  the  provision  of  the 
National  Defense  Authorization  Act,  FY 
1991  (P.L.  101-510).  the  Persian  Gulf 
Conflict  Supplemental  Authorization 
and  Personnel  Benefits  Act  of  1991  (P.L. 
102-25),  and  the  National  Defense 
Authorization  Act.  FY  1995,  transitional 
health  care  benefits  under  CHAMPUS 
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have  been  authorized  for  certain  service 
members  and  their  faihilies  under 
limited  circumstances.  The  categories 
afiiected  include  members  and  their 
dependents  who  served  in  connection 
with  contingency  operations  and  those 
members  otherwise  subject  to 
involuntary  separations  from  active 
duty.  The  program  that  implements 
these  provisions  is  known  as  the 
Transitional  Assistance  Management 
Program  (TAMP).  All  individuals 
eligible  under  TAMP  will  be  subject  to 
the  same  cost-sharing  requirements 
applicable  to  dependents  of  active-duty 
members. 

Under  TAMP,  members  who  are 
released  from  active  duty  in  connection 
with  contingency  operations  are  eligible 
for  CHAMPUS  for  up  to  thirty  (30)  days 
or  until  covered  by  an  employer- 
sponsored  health  plan,  whichever 
occurs  first.  The  earliest  effective  date  of 
eligibility  for  these  beneficiaries  is  April 
6,  1991. 

UnderTAMP,  members  who  are 
involuntarily  separated  with  less  than 
six  (6)  years  of  active  service  are  eligible 
for  CHAMPUS  for  sixty  (60)  days. 
Members  who  are  involuntarily 
separated  with  six  (6)  or  more  years  of 
active  service  are  eligible  for  CHAMPUS 
for  120  days.  The  TAMP  provisions 
applicable  to  involuntary  separations 
are  effective  for  nine  years  beginning 
October  1,  1990. 

TAMP  also  provided  for  extended 
CHAMPUS  coverage  for  certain 
individuals  on  a  premium  basis. 
Previously,  these  individuals,  upon 
losing  CHAMPUS  eligibility,  were 
eligible  to  purchase  temporary  coverage 
under  a  plan  arranged  by  the 
Department  of  Defense  with  Mutual  of 
Omaha  Insurance  Company.  This  plan 
was  known  as  Uniformed  Services 
Voluntary  Insurance  Policy  (US  VIP). 
Section  4408  of  P.L.  102-484 
significantly  revised  this  program.  The 
program  is  now  required  to  provide 
coverage  with  premiums  and  benefits 
comparable  to  the  Federal  Employees 
Health  Benefits  Program  (FEHBP)  and 
for  18  to  36  months  depending  on  the 
eligibility  category.  The  program  is 
known  as  the  Continued  Health  Care 
Benefit  Program  (CHCBP)  and  is 
described  in  detail  in  32  CFR  Part 
199.20.  Eligibility  under  the  CHCBP  is 
extended  to  certain  members  who  are 
discharged  or  released  &t)m  active  duty, 
whether  voluntarily,  or  involimtarily. 
under  other  than  adverse  condition,  to 
certain  former  spouses  of  members  or 
former  members,  and  to  certain  children 
of  a  member  or  former  member  who 
otherwise  would  not  meet  the 
requirements  for  eligibility  as  a 
dependent  Althou^  tedmically  these 


individuals  are  not  CHAMPUS 
beneficiaries,  this  program  is  mentioned 
here  because  it  will  enable  these 
individuals  to  purchase  coverage  similar 
to  CHAMPUS.  The  program  began 
October  1. 1994.  and  specific 
implementation  procedures  have  been 
published. 

V.  Extension  of  Eligibility  Period  for 
Former  Spouses  Who  Buy  a  Convosion 
Health  Policy 

Subsections  4407(b)  and  (c)  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1993  amended  Section 
1086a  of  title  10  U.S.C.  to  allow 
otherwise  eligible  former  spouses  who 
buy  a  conversion  health  policy  to  keep 
CHAMPUS  eligibility  for  twenty-four 
(24)  months  for  preexisting  conditions 
that  are  not  covered  by  the  conversion 
policy.  The  previous  limit  on  such 
extended  CHAMPUS  benefits  was  one 
year.  This  provision  applied  only  to  the 
USVIP  policies,  and  the  CHCBP  does 
not  have  an  exclusion  for  preexisting 
conditions.  Since  the  USVIP  expired  on 
September  30,  1994.  this  two-year 
extension  of  CHAMPUS  benefits  was 
effective  only  until  September  30, 1996. 
Therefore,  we  re  not  including  any 
change  to  the  regulation  to  incorporate 
this  provision,  since  this  provision  has 
already  expired.  » 

VI.  Eligibility  Determinations 

Although  OCHAMPUS  is  tasked  with 
publishing  legislatively  mandated 
eligibility  changes  to  Title  10  U.S.C, 
determination  of  dependent  eligibility 
for  CHAMPUS  is  the  primary 
responsibility  of  the  Uniformed 
Services.  CHAMPUS  relies  primarily  on 
the  Defense  Enrollment  Eligibility 
Reporting  System  (DEERS)  for  eligibility 
verification.  However,  a  determination 
by  the  Uniformed  Services  that  a  person 
is  eligible  does  not  automatically  entitle 
such  a  person  to  CHAMPUS  payments. 
Before  any  CHAMPUS  benefits  may  be 
extended,  additional  requirements  of 
CFR  Part  199  must  be  met.  Disputes 
regarding  eligibility  as  a  dependent  or 
dates  of  beginning  eligibility  for  benefits 
under  CHAMPUS  can  only  be  resolved 
by  the  appropriate  Uniformed  Service 
Secretary. 

Vn.  Technical  Revisions  to  the  Double 
Coverage  Provisions 

We  are  also  making  several  wording 
changes  to  Paragraph  (a)  of  Section 
199.8,  Double  Coverage,  in  order  to 
make  it  conform  to  the  latest  version  of 
10  V.SJC.  1079(j)(l)  as  revised  by 
Section  713,  P.L.  102-190.  These 
changes  merely  revise  some  of  the 
wording  and  have  no  affect  on  the 
actual  double  coverage  procedures 


under  CHAMPUS.  We  are  making  them 
at  this  time,  since  Section  199.8  is  being 
revised  by  this  rule. 

Vm.  Addition  of  New  Category  of 
Eligible  Beneficiary  Under  the 
Continued  Health  Care  Benefit  Procram 
(CHCBP) 

Section  702  of  the  1995  National 
Defense  Authorization  Act  (P.L.  103- 
337)  expanded  the  eligibility  for  health 
care  coverage  under  the  CHCBP  to  a 
fourth  group  of  beneficiaries  from  the 
group  originally  authorized  in  the 
CHCBP  Final  Rule,  pubUshed  in  the 
Federal  Re^ster  on  September  30, 1994, 
(59  FR  49817).  EUgibility  to  enroll  in  the 
CHCBP  has  been  expanded  to  now 
include  luimarried  persons  placed  in 
the  legal  custody  of  a  member  or  former 
member  as  the  result  of  a  court  order  or 
by  a  placement  agency  recognized  by 
the  Secretary  of  Defense. 

Health  care  coverage  in  the  CHCBP  is 
for  a  specific  time  period.  For  the  new 
group  of  eligible  beneficiaries — 
unmarried  persons  placed  in  the  legal 
custody  of  a  member  or  former  member 
(age  21  if  not  in  college  or  up  to  age  23 
if  in  college) — coverage  can  be  up  to  a 
total  of  36  months.  These  individuals 
will  have  60  days  to  enroll  beginning 
the  date  they  become  eligible. 

This  change  is  effective  October  5. 
1994. 

K.  Regulatory  Procedures 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  fiexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  The  changes  set  forth  in  this 
proposed  rule  are  minor  revisions  to  the 
eidsting  regulation.  Since  this  proposed 
rule  does  not  impose  information 
collection  requirements,  it  does  not 
need  to  be  reviewed  by  the  Executive 
Office  of  Management  and  Budget  under 
authority  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35). 

List  of  Sul^ts  in  32  CFR  Part  190 

Claims,  Health  insurance,  Individuals 
with  disabilities.  Military  personnel. 
Reporting  and  recordkeeping 
requiremenls. 

Accordingly.  32  CFR  Part  199  is 
amended  as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 
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Authority:  5  U.S.C  301;  10  U.S.C.  chaptw 
55. 

2.  Section  199.2  is  amended  by 
adding  new  definitions  for  Abused 
dependent.  Deceased  reservist. 
Deceased  retiree.  Former  member. 
Member.  Reservist  in  alphabetical  order, 
by  ramoving  the  definition  for  Deceased 
tervice  member  and  adding  in 
alphabetical  order  a  new  definition  for 
Deceaaed  member,  and  by  revising  the 
definitions  for  Child.  Defense 
Enrollment  Eligibility  Reporting  System 
(DEERS).  Dependent.  Sponsor.  Spouse. 
Widow  or  Widower  Xo  read  as  follows: 

I1M.2    CMInMona. 

•  •        •        •        • 

0))*  •  • 

Abused  dependent.  An  eligible 
spouse  or  child,  who  meets  the  criteria 
in  §  199.3  of  this  part,  of  a  former 
member  who  received  a  dishonorable  or 
bad-conduct  discharge  or  was  dismissed 
from  a  Uniformed  Service  as  a  result  of 
a  court-martial  conviction  for  an  offense 
involving  physical  or  emotional  abuse 
or  was  administratively  discharged  as  a 
result  of  such  an  offiansa,  or  of  a  member 
or  former  member  who  has  had  their 
entitlement  to  receive  retired  pay 
terminated  because  of  misconduct 
involving  physical  or  emotional  abuse. 

•  •         •         •         • 

Child.  An  unmarried  child  of  a 
member  or  former  member,  who  meets 
the  criteria  (including  age  requirements) 
in  §199.3  of  this  part. 

Deceased  member.  A  person  who.  at 
the  time  of  his  or  her  death,  was  an 
active  duty  member  of  a  Uniformed 
Service  under  a  call  or  order  that  did 
not  specify  a  period  of  30  days  or  less. 

Deceased  reservist.  A  reservist  in  a 
Uniformed  Service  who  incurs  or 
aggravates  an  injury,  illness,  or  disease, 
during,  or  on  the  way  to  or  from,  active 
duty  training  for  a  period  of  30  days  or 
less  or  inactive  duty  training  and  dies  as 
a  result  of  that  specific  injury,  illness  or 
disease. 

Deceased  retiree.  A  person  who.  at  the 
time  of  his  or  her  death,  was  entitled  to 
retired  or  retainer  pay  or  equivalent  pay 
based  on  duty  in  a  Uniformed  Service. 
For  purposes  of  this  part,  it  also 
includes  a  person  who  died  before 
attaining  age  60  and  at  the  time  of  his 
or  her  death: 

(1)  Would  have  been  eligible  for 
retired  pay  as  a  reservist  but  for  the  fact 
that  he  or  she  was  not  60  years  of  age; 
and 

(2)  Had  elected  to  participate  in  the 
Survivor  Benefit  Plan  established  under 
chapter  73  of  tile  10  U.S.C 


Defense  Enrollment  Eligibility 
Reporting  System  (DEERS).  An 
automated  system  maintained  by  the 
Department  of  Defense  for  the  purpose 

of: 

(1)  Enrolling  members,  former 
members  and  their  dependents:  and 

(2)  Verifying  members',  former 
members'  and  their  dependents' 
eligibility  for  health  care  benefits  in  the 
direct  care  facilities  and  for  CHAMPUS. 

•  •        •        •        • 
Dependent.  Individuals  whose 

relationship  to  the  sponsor  (including 
NATO  members  who  are  stationed  in  or 
passing  through  the  United  States  on 
official  business  when  authorized)  leads 
to  entitlement  to  benefits  under  this 
part.  (See  §  199.3  of  this  part  for  specific 
categories  of  dependents). 

•  •        •        •        • 

Former  member.  A  retiree,  deceased 
member,  deceased  retiree,  or  deceased 
reservist  in  certain  circumstances  (see 
§  199.3  of  this  part  for  additional 
information  related  to  certain  deceased 
reservists'  dependents'  eligibility). 
Under  conditions  specified  under 
$  199.3  of  this  part,  former  member  may 
also  include  a  member  of  the  Uniformed 
Services  who  has  been  discharged  6t>m 
active  duty  (or,  in  some  cases,  full-time 
National  Guard  duty),  whether 
voluntarily  or  involuntarily,  under  other 
than  adverse  conditions  and  qualifies 
for  CHAMPUS  benefits  under  the 
Transitional  Assistance  Management 
Program  or  the  Continued  Health  Care 
Benefits  Program. 

•  •        •        •        • 

lumber.  A  person  on  active  duty  in 
a  Uniformed  Service  under  a  call  or 
order  that  does  not  specify  a  period  of 
30  days  or  less.  (For  CHAMPUS  cost- 
sharing  purposes  only,  a  former  member 
who  received  a  dishonorable  or  bad- 
conduct  discharge  or  was  dismissed 
frvm  a  Uniformed  Service  as  a  result  of 
a  court-martial  conviction  for  an  offense 
involving  physical  or  emotional  abuse 
or  was  administratively  discharged  as  a 
result  of  such  an  offense  is  considered 
a  member). 

•  •        •        •        • 

Reservist.  A  person  who  is  imder  an 
active  duty  call  or  order  to  one  of  the 
Uniformed  Services  for  a  period  of  30 
days  or  less  or  is  on  inactive  training. 

•  •        •        •         • 

Sponsor.  A  member  or  former  member 
of  a  Uniformed  Service  upon  whose 
status  his  or  her  dependents'  eligibility 
for  CHAMPUS  is  based.  A  sponsor  also 
includes  a  person  who.  while  a  member 
of  the  Uniformed  Services  and  after 
becoming  eligible  to  be  retired  on  the 
basis  of  years  of  service,  has  his  or  her 
eligibility  to  receive  retired  pay 


terminated  as  a  result  of  misconduct 
involving  abuse  of  a  spouse  or 
dependent  child.  It  also  includes  NATO 
members  who  are  stationed  in  or 
passing  through  the  United  States  on 
official  business  when  authorized.  It 
also  includes  individuals  eligible  for 
CHAMPUS  under  the  Transitional 
Assistance  Management  Program. 

Spouse.  A  lawfol  husband  or  wife, 
who  meets  the  criteria  in  §  199.3  of  this 
part,  regardless  of  whether  or  not 
dependent  upon  the  member  or  former 
member  for  his  or  her  own  support 

•  •        •        •        • 

Widow  or  Widower.  A  person  who 
was  8  spouse  at  the  time  of  death  of  a 
member  or  former  member  and  who  has 
not  remained. 

•  •        •        •        • 

3.  Section  199.3  is  revised  to  reed  as 
follows: 

flStiS    EMglb4My. 

(a)  General.  This  section  sets  forth 
those  persons  who,  by  the  provisions  of 
10  U.S.C  chapter  55,  and  the  NATO 
Statiis  of  Forces  Agreement,  are  eligible 
for  CHAMPUS  benefits.  A 
determination  that  a  person  is  eligible 
does  not  automatically  entitle  such  a 
person  to  CHAMPUS  payments.  Before 
any  CHAMPUS  benefits  may  be 
extended,  additional  requirements,  as 
set  forth  in  other  sections  of  this  Part, 
must  be  met.  Additionally,  the  use  of 
CHAMPUS  may  be  denied  if  a 
Uniformed  Service  medical  treatment 
hcility  capable  of  providing  the  needed 
care  is  available.  CHAMPUS  relies 
primarily  on  the  Defense  Enrollment 
Eligibility  Reporting  System  (DEERS)  for 
eligibility  verification. 

^)  CHAMPUS  eligibles—il)  Retiree.  A 
member  or  former  member  of  a 
Uniformed  Service  who  is  entitled  to 
retired,  retainer,  or  equivalent  pay  based 
on  duty  in  a  Uniform  Service. 

(2)  Dependent.  Individuals  whose 
relationship  to  the  sponsor  leads  to 
entitlement  to  benefits.  CHAMPUS 
eligible  dependent  include  the 
following: 

(i)  Spouse.  A  lawful  husband  or  wife 
of  a  member  or  former  member.  The 
spouse  of  a  deceased  member  or  retiree 
must  not  be  remarried.  A  former  spouse 
also  may  qualify  for  benefits  as  a 
dependent  spouse.  A  former  spouse  is  a 
spouse  who  was  married  to  a  military 
member,  or  former  member,  but  whose 
marriage  has  been  terminated  by  a  final 
decree  of  divorce,  dissolution  or 
annulment.  To  be  eligible  for 
CHAMPUS  benefits,  a  former  spouse 
must  meet  the  criteria  described  in 
paragraph  (bX2HiXA)  through  (b)(2Xi)(E) 
of  this  section  and  must  qui^ify  under 
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the  group  defined  in  paragraph 
(b)(2)(iKF)(l)or(b)(2)(i)(F}(2): 

(A)  Must  be  unremarried;  and 

(B)  Must  not  be  covered  by  an 
employer-sponsored  health  plan;  and 

(C)  Must  nave  been  married  to  a 
member  or  former  member  who 
performed  at  least  20  years  of  service 
which  can  be  credited  in  determining 
the  member's  or  former  member's 
eligibility  for  retired  or  retainer  pay;  and 

(D)  Must  not  be  eligible  for  Part  A  of 
Title  XVII  of  the  Social  Security  Act 
(Medicare)  except  as  provided  in 
paragraphs  (0(3)(viii)  and  (f)(3Kix)  of 
this  section;  and 

(E)  Must  not  be  the  dependent  of  a 
NATO  member;  and 

(F)  Must  meet  the  requirements  of 
paragraph  (bH2)(i)(FMl)  or  (bK2)(i)(FK2) 
of  this  section: 

(I)  The  former  spouse  must  have  been 
married  to  the  same  member  or  former 
member  for  at  least  20  years,  at  least  20 
of  which  were  creditable  in  determining 
the  member's  or  former  member's 
eligibility  for  retired  or  retainer  pay. 
Eligibility  continues  indefinitely  unless 
affected  by  any  of  the  conditions  of 
paragraphs  (b)(2)(i)(A)  through 
(b)(2)(i)(E). 

(i)  If  the  date  of  the  final  decree  of 
divorce,  dissolution,  or  annulment  was 
before  February  1,  1983,  the  former 
spouse  is  eligible  for  CHAMPUS 
coverage  of  health  care  received  on  or 
after  January  1. 1985. 

(ji)  If  the  date  of  the  final  decree  of  the 
divorce,  dissolution,  or  annulment  was 
on  or  after  February  1.  1983,  the  former 
spouse  is  eligible  for  CHAMPUS 
coverage  of  health  care  which  is 
received  on  or  after  the  date  of  the 
divorce,  dissolution,  or  annulment. 

[2]  The  former  spouse  must  have  been 
married  to  the  same  member  or  former 
member  for  at  least  20  years,  and  at  least 
15,  but  less  than  20  of  those  married 
years  were  creditable  in  determining  the 
member's  or  former  member's  eligibility 
for  retired  or  retainer  pay. 

(i)  If  the  date  of  the  final  decree  of 
divorce,  dissolution,  or  annulment  is 
before  April  1,  1985,  the  former  spouse 
is  eligible  only  for  care  received  on  or 
after  January  1,  1985,  or  the  date  of  the 
divorce,  dissolution,  or  aimulment, 
whichever  is  later.  Eligibility  continues 
indefinitely  unless  affected  by  any  of 
the  conditions  of  paragraphs  (b)(2)(i)(A) 
through  (b)(2)(i)(E). 

(ji)  If  the  date  of  the  final  decree  of 
divorce,  dissolution  or  annulment  is  on 
or  after  April  1,  1985,  but  before 
September  29, 1988.  the  former  spouse 
is  eligible  only  for  care  received  frtjm 
the  date  of  the  decree  of  divorce, 
dissolution,  or  annulment  until 
December  31,  1988.  or  for  two  years 


frtim  the  date  of  the  divorce, 
dissolution,  or  annulment,  whichever  is 
later. 

(ui)  If  the  date  of  the  final  decree  of 
divorce,  dissolution,  or  annulment  is  on 
or  after  September  29,  1988,  the  former 
spouse  is  eligible  only  for  care  received 
within  the  365  days  (366  days  in  the 
case  of  a  leap  year)  immediately 
following  the  date  of  the  divorce, 
dissolution,  or  annulment 

(ii)  Child.  A  dependent  child  is  an 
unmarried  child  of  a  member  or  former 
member  who  has  not  reached  his  or  her 
twenty-first  (21st)  birthday,  except  an 
incapacitated  adopted  child  meeting  the 
requirements  of  paragraph 
(b)(2)(ii)(H)(2)  of  this  section,  and  who 
bears  one  of  the  following  relationships 
to  a  member  or  former  member  of  one 
of  the  Uniformed  Services: 

(A)  A  legitimate  child;  or 

(B)  An  adopted  child  whose  adoption 
has  been  legally  completed  on  or  before 
the  child's  twenty-first  (21st)  birthday; 
or 

(C)  A  legitimate  stepchild;  or 

(D)  An  illegitimate  child  of  a  member 
or  former  member  whose  paternity/ 
maternity  has  been  determined 
judicially,  and  the  member  or  former 
member  directed  to  support  the  child;  or 

(E)  An  illegitimate  child  of  a  member 
or  former  member  whose  paternity/ 
maternity  has  not  been  determined 
judicially,  who  resides  with  or  in  the 
home  provided  by  the  member  or  former 
member,  and  is  or  continues  to  be 
dependent  upon  the  member  or  former 
member  for  over  one-half  of  his  or  her 
support,  or  who  was  so  dependent  on 
the  former  member  at  the  time  of  the 
former  member's  death;  or 

(F)  An  illegitimate  child  of  a  spouse 
of  a  member  who  resides  with  or  in  a 
home  provided  by  the  member  and  is, 
and  continues  to  be  dependent  upon  the 
member  for  over  one-half  of  his  or  her 


support;  or 

(G)  An  illegitimate  child  of  a  spouse 
of  a  former  member  who  resides  with  or 
in  a  home  provided  by  a  former  member 
or  the  former  member's  spouse  at  the 
time  of  death  of  the  former  member,  and 
is.  or  continues  to  be.  or  was.  dependent 
upon  the  former  member  for  more  than 
one-half  of  his  or  her  support  at  the  time 
of  death;  or 

(H)  An  individual  who  falls  into  one 
of  following  classes: 

{1)A  student.  A  child  determined  to 
be  a  member  of  one  of  the  classes  in 
paragraphs  (b)(2)(ii)(A)  through 
(b)(2){ii)(G)  of  this  section,  who  is  not 
married,  has  passed  his  or  her  21st 
birthday  but  has  not  passed  his  or  her 
23rd  birthday,  is  dependent  upon  the 
member  or  former  member  for  over  50 
percent  of  his  or  her  support  or  was 


dependent  upon  the  member  or  former 
member  for  over  50  percent  of  his  or  her 
support  on  the  date  of  the  membw's  or 
former  member's  death,  and  is  pursuing 
a  full-time  course  of  education  in  an 
institution  of  higher  learning  approved 
by  the  Secretary  of  Defense  or  the 
Ctepartment  of  Education  (as 
appropriate)  or  by  a  state  agency  under 
38  U.S.C.  Chapters  34  and  35. 

Note  to  paragraph  (bK2HuKHKl):  Courww 
of  education  offered  by  institutions  listed  in 
the  "Education  Directory,  "Ifigher 
Education"  or  "Accredited  Higher 
Institutions"  issued  periodically  by  the 
Department  of  Education  meet  the  criteria 
approved  by  the  Administering  Secretary  or 
the  Secretaiy  of  Education.  For  determination 
of  approval  of  courses  offered  by  a  foreign 
institution,  by  an  institution  not  listed  in 
either  of  the  above  directories,  or  by  an 
institution  not  approved  by  a  state  agency 
pursuant  to  38  U.S.C  chapters  34  and  35,  a 
statement  may  be  obtained  from  the 
Department  of  Education,  Washington,  D.C 
20202. 

l2)  An  incapacitated  child.  A  child 
determined  to  be  a  member  of  one  of  the 
classes  in  paragraphs  (b){2)(ii){A) 
through  (b)(2)(ii)(G)  of  this  section,  who 
is  not  married,  has  not  attained  the  age 
of  21,  and  is  Incapable  of  self-support 
because  of  a  mental  or  physical 
disability  that 

(j)  Existed  before  the  child's  twenty- 
first  (21st)  birthday;  or 

[ii]  Occurred  between  the  ages  of  21 
and  23  while  the  child  was  erut)lled  in 
a  full-time  coiuse  of  study  in  an 
institution  of  higher  learning  approved 
by  the  Administering  Secretary  or  the 
Department  of  Education  (see  Note  to 
paragraph  (b)(2){ii)(H)(2)),  and  is  or  was 
at  the  time  of  the  member's  or  former 
member's  death  dependent  on  the 
member  or  former  member  for  over  one- 
half  of  his  or  her  support;  and 

[Hi]  The  incapacity  is  continuous.  (If 
the  incapacity  significantly  improves  or 
ceases  at  any  time,  CHAMPUS 
eligibility  cannot  be  reinstated  on  the 
basis  of  the  incapacity,  unless  the 
incapacity  recurs  and  the  beneficiary  is 
under  age  21,  or  is  imder  age  23  and  is 
enrolled  as  a  full-time  student  under 
paragraph  (b)(2)(ii)(H)(2)(7i-)  of  this 
section.  If  the  child  was  not 
incapacitated  after  that  date,  no 
CHAMPUS  eligibility  exists  on  the  basis 
of  the  incapacity.  However, 
incapacitated  children  who  marry  and 
who  subsequently  become  unmarried 
through  divorce,  annulment,  or  death  of 
spouse,  may  be  reinstated  as  long  as 
they  still  meet  all  other  requirements). 

Note  to  paragraph  (b)(2)(ii)(H)(^):  An 
institution  of  higher  learning  is  a  college, 
university,  or  similar  institution,  including  a 
technical  or  business  school,  offering  post- 
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:  instruction  that 
hada  to  an  ■■■ni  lata  or  highar  dagrea.  if  tha 
•chool  i»  ampowered  by  tha  approprtata  Suta 
aducalion  authority  under  Slate  law  to  grant 
an  auociata,  or  highar.  dagraa.  When  thara  ia 
no  State  law  to  authorize  &»  granting  of  a 
dagraa.  tha  school  may  be  recognized  aa  an 
Inatitution  of  higher  learning  if  it  ia 
accredited  for  degree  programs  by  a 
recognized  accrediting  agency.  The  term  also 
shalllnclude  a  hospital  offaring  educational 
programs  at  the  poat-secondary  level 
ragudlaaa  of  whether  the  hoapiul  granU  a 
poat-sacondary  degree.  The  term  also  shall 
include  an  educational  institution  that  ia  not 
located  in  a  SUIa.  that  oflm  a  couraa  leading 
to  a  standard  coUaga  dagraa.  or  tha 
equivalent,  and  that  is  recognized  as  such  by 
tha  Sacietary  of  Education  (or  comparable 
oBcial)  of  the  country,  or  other  jurisdiction, 
in  which  the  institution  is  located  (38  U.S.C 
chapter  M.  section  1661.  and  chapter  35. 
section  1701).  Couraes  of  education  offered 
by  institutions  listed  in  the  "Education 
Dinctoay".  "Higher  Education"  or 
"Accraditad  Higher  Institutions"  issued 
periodically  by  the  Department  of  Education 
meet  the  criteria  approved  by  the 
Administering  Secretary  or  tha  Secretary  of 
gif^if^ti^Mi  For  determination  of  approval  of 
LUiilMa  eflared  by  a  foreign  institution,  by  an 
institution  not  listed  in  either  of  the  above 
directories,  or  by  an  institution  not  approved 
by  a  state  agency  pursuant  to  38  U.S.C 
chapters  34  and  35,  a  statement  may  ba 
obtained  from  the  Department  of  Education. 
Washington,  D.C.  20202. 

(J)  A  child  of  a  deceased  nsenrist.  A 
cJiild.  who  is  determined  to  be  a 
member  of  one  of  the  classes  in 
pangraphs  (b)(2Mii)(A)  through 
(bM2MiiHG)  of  this  section,  of  a  reservist 
in  a  Uniformed  Service  who  incurs  or 
aggravates  an  injury,  illness,  or  disease, 
during,  or  on  the  way  to  or  from,  active 
duty  training  for  a  period  of  30  days  or 
less  or  inactive  duty  training,  and  the 
reservist  dies  as  a  result  of  that  specific 
injury,  illness  or  disease. 

[4]  A  child  placed  in  legal  custody  of 
a  member  or  former  member.  A  child 
who  is  placed  in  legal  custody  of  a 
member  or  former  member  by  a  court  or 
who  is  placed  in  the  home  of  a  member 
or  former  member  by  a  recognized 
placement  agency  in  anticipation  of  the 
legal  adoption  of  the  child. 

(iii)  Abused  dependents. — (A) 
Categories  of  abused  dependents.  An 
abused  dependent  may  be  either  a 
spouse  or  a  child.  Eligibility  for  either 
class  of  abused  dependent  results  £rom 
being  either 

(ifThe  spouse  (including  a  former 
spouse)  or  child  of  a  member  who  ha* 
received  a  dishonorable  or  bad-conduct 
discharge,  or  dismissal  from  a 
Uniformed  Service  as  a  result  of  a  court- 
martial  conviction  for  an  offense 
involving  physical  or  emotional  abuse 
of  the  spouse  or  child,  or  was 
administratively  discharged  as  a  result 


of  such  an  offenaa.  Medical  benefits  are 
limited  to  care  lalatad  to  the  physical  or 
emotional  abuse  and  for  a  period  of  12 
months  following  the  member's 
separation  from  the  Uniformed  Service. 

f?)  Tha  spouse  (including  a  former 
spouse)  or  child  of  a  member  or  former 
member  who  while  a  member  and  at  a 
result  of  misconduct  involving  abuse  of 
the  spouse  or  child  has  eligibility  to 
receive  retired  pay  on  the  basis  of  years 
of  service  terminated. 

(B)  Reauireatents  for  categories  of 
abused  dependents.  (1)  Abused  spouse. 
As  long  as  the  spouse  is  receiving 
payments  from  the  Dod  Military 
Retirement  Fund  imder  court  order,  the 
spouse  is  eligible  for  health  care  luider 
the  same  comlitions  as  any  spouse  of  a 
retired  member.  The  abuaed  spouse 
must:. 

[J)  Under  paragraph  (bX2NiiiNANl)  of 
this  section,  be  a  lawful  husband  or  wifis 
or  a  former  spouse  of  the  member,  or 

[u)  Under  paragraph  (bX2XiiiXAM')  of 
this  section.  b«  a  lawful  husband  or  wife 
or  a  former  spouse  of  the  member  or 
former  member,  and  the  spouse  is 
receiving  payments  from  the 
Department  of  Defense  Military 
Retirement  Fund  under  10  U.S.C 
1408(h)  pursuant  to  a  court  order,  and — 

(A)  Be  a  victim  of  the  abuse;  and 

(B)  Have  been  married  to  the  member 
or  former  member  at  the  time  of  the 
abuse;  or 

(Q  Be  the  natural  or  adoptive  parent 
of  a  dependent  child  of  the  member  or 
former  member  who  was  the  victim  of 
the  abuse. 

12]  Abused  child.  The  abused  child 
must: 

(j)  Under  paragraph  (bX2XiiiXAXl)  of 
this  section,  be  a  dependent  child  of  the 
member  or  former  member. 

Ui)  Under  paragraph  (b)(2)(iuXAX^)  of 
this  section — 

(A)  Have  been  a  member  of  the 
household  where  the  abuse  occurred; 
and 

(B)  Be  an  luimarried  legitimate  child, 
including  an  adopted  child  or  stepchild 
of  the  member  or  former  member,  and 

(C)  Be  under  the  age  of  18;  or 

(D)  Be  incapable  ol  self  support 
because  of  a  mental  or  physical 
incapacity  th^t  existed  before  becoming 
18  years  of  age  and  be  dependent  on  the 
member  or  former  member  for  over  one- 
half  of  his  or  her  support;  or 

(£)  If  enrolled  in  a  tiill-time  course  of 
study  in  an  institution  of  higher 
learning  recognized  by  the  Secretary  of 
Defense  (for  the  purpose  of  10  U.S.C. 
140B(b)),  be  under  23  yeers  of  age  and 
be  dependent  on  the  member  or  former 
member  for  over  one-half  of  his  or  her 
support. 

[iii)  The  dependent  child  is  eligible 
for  health  care,  regardless  of  whether 


any  court  order  exists,  imder  the  same 
conditions  as  any  dependent  of  a  retired 
member. 

(3)  TAhfP  eligibles.  A  former  member, 
including  his  or  her  dependents,  who  is 
eligible  under  the  provisions  of  the 
Transitional  Assistance  Management 
Program  as  described  in  paragraph  (e)  of 
this  section. 

(c)  Beginning  dates  of  eligibility.  (1) 
Beginning  dates  of  eligibility  dependent 
on  the  class  to  which  the  individual 
belongs  and  the  date  the  individual 
became  a  member  of  the  class.  Those 
who  join  after  the  class  became  eligible 
attain  individual  eligibility  on  the  date 
they  join. 

(2)  Beginning  dates  of  eligibility  for 
each  class  of  spouse  (excluding  spouses 
who  are  victims  of  abuse  and  eligible 
spouses  of  certain  deceased  reservists) 
are  as  follows: 

(i)  A  spouse  of  a  member  for 

(A)  Medical  benefits  authorized  by  the 
DependenU'  Medical  Care  Act  of  1056. 
December  7, 1956; 

(B)  Outpatient  medical  benefits  imder 
the  Basic  Program,  October  1, 1966; 

(C)  Inpatient  medical  benefits  under 
the  Basic  Program  and  benefits  luider 
the  Program  for  Persons  with 
Disabilities  (formerly  known  as  the 
PrtJgram  for  the  Handicapped).  January 
1. 1967: 

(ii)  A  spouse  of  a  former  member 

(A)  For  medical  benefits  under  the 
Basic  Program.  January  1,  1967; 

(B)  Ineligible  for  benefits  under  the 
Program  for  Persons  with  Disabilities 
(formerly  known  as  the  Program  for  the 
Handicapped); 

(iii)  A  former  spouse: 

(A)  For  medical  benefits  imder  the 
Basic  Program,  dates  of  beginning 
eligibility  are  as  indicated  for  each 
category  of  eligible  former  spouse 
identified  in  paragraph  (bX2Xi)  of  this 
section; 

(B)  Ineligible  for  benefits  under  the 
Prtig^am  for  Persons  with  Disabilities 
(formerly  known  as  the  Program  for  the 
Handicapped). 

(3)  Beginning  dates  of  eligibility  for 
spouses  who  are  victims  of  abuse 
(excluding  spouses  who  are  victims  of 
abuse  of  certain  deceased  reservists)  are 
as  follows: 

(i)  An  abused  spouse  meeting  the 
requirements  of  paragraph  (b)(2)(iii)  of 
this  section,  including  an  eligible  former 
spouse: 

(A)  For  medical  and  dental  care  for 
problems  associated  with  the  physical 
or  emotional  abuse  under  the  Basic 
Program  for  a  period  of  up  to  one  year 
(12  months)  following  the  person's 
separation  from  the  Uniformed  Service, . 
November  14,  1986. 

(B)  For  medical  and  dental  care  for 
problems  associated  with  tha  physical 


( 
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or  emodonal  abuse  under  the  Program 
for  Persons  with  Disabilities  (formerly 
known  as  the  Program  for  the 
Handicapped)  for  a  period  up  to  one 
year  (12  months)  following  the  person's 
separation  from  the  Uniformed  Service. 
November  14. 1986. 

(ii)  An  abused  spouse  meeting  the 
requirements  of  paragraph  (b)(2)(iii)  of 
this  section,  including  an  eligible  former 
SfKiuse: 

(A)  For  all  benefits  under  the 
GRAMPUS  Basic  Program,  October  23. 
1992. 

(B)  Ineligible  for  benefits  under  the 
Program  for  Persons  with  Disabilities 
(formerly  known  as  the  Program  for  the 
Handicapped). 

(4)  Beginning  dates  of  eligibility  for 
spouses  of  certain  deceased  reservists, 
including  spouses  who  are  victims  of 
abuse  of  certain  deceased  reservists,  are 
as  follows: 

(i)  A  spouse  meeting  the  requirements 
of  paragraph  (b){2)(i)  of  this  section, 
including  an  eligible  former  spouse: 

(A)  For  benefits  under  the  Basic 
Program,  November  14,  1986. 

(B)  Ineligible  for  benefits  under  the 
Program  for  Persons  with  Disabilities 
(formerly  known  as  the  Program  for  the 
Handicapped). 

(ii)  An  abused  spouse  of  certain 
deceased  reservists,  meeting  the 
requirements  of  paragraph  0>)(2)(iii)  of 
this  section,  including  an  eligible  former 
spouse,  for  the  limited  benefits  and 
period  of  eligibility  described  in 
paragraph  (b)(2)(iii)  of  this  section: 

(A)  For  benefits  under  the  Basic 
Program.  November  14, 1986. 

(B)  For  benefits  under  the  Program  for 
Persons  with  Disabilities  (formerly 
known  as  the  Program  for  the 
Handicapped),  November  14,  1986. 

(iii)  An  abused  spouse  of  certain 
deceased  reservists,  including  an 
eligible  former  spouse,  meeting  the 
requirements  of  paragraph  (b)(2)(iii)  of 
this  section: 

(A)  For  benefits  under  the  Basic 
Program,  October  23,  1992. 

(B)  Ineligible  for  benefits  under  the 
Program  for  Persons  with  Disabilities 
(formerly  known  as  the  Program  for  the 
Handicapped). 

(5)  Begiiming  dates  of  eligibility  for 
each  class  of  dependent  children, 
(excluding  dependent  children  of 
certain  deceased  reservists,  abused 
children  and  incapacitated  children 
whose  incapacity  occurred  between  the 
ages  of  21  and  23  while  enrolled  in  a 
full-time  course  of  study  in  an 
institution  of  higher  learning),  are  as 
follows: 

(i)  Legitimate  child,  adopted  child,  or 
legitimate  stepchild  of  a  member,  for 


(A)  Medical  benefits  authorized  by  the 
Dependents'  Medical  Care  Act  of  1956, 
December  7, 1956. 

(B)  Outpatient  medical  benefits  imder 
the  Basic  Program,  October  1, 1966. 

(C)  Inpatient  medical  benefits  under 
the  Basic  Program  and  benefits  under 
the  Program  for  Persons  with 
IMsabilities  (formerly  known  as  the 
Program  for  the  Handicapped),  January 
1.1967. 

(ii)  Legitimate  child,  adopted  child  or 
legitimate  stepchild  of  former  members: 

(A)  For  meaical  benefits  under  the 
Basic  Program,  January  1,  1967. 

(B)  Ineligible  for  benefits  under  the 
Program  for  Persons  with  Disabilities 
(formerly  known  as  the  Program  for  the 
Handicapped). 

(iii)  Illegitimate  child  of  a  male  or 
female  member  or  former  member 
whose  paternity /maternity  has  been 
determined  jucUcially  and  the  member 
or  former  member  has  been 'directed  to 
support  the  child,  for 

(A)  All  benefits  for  which  otherwise 
enUded,  August  31. 1972. 

(B)  Program  for  Persons  with 
Disabilities  (formerly  known  as  the 
Program  for  the  Handicapped)  benefits 
limited  to  dependent  children  of 
members  only,  August  31, 1972. 

(iv)  Illegitimate  child  of: 

(A)  A  male  member  or  former  member 
whose  paternity  has  not  been 
determined  judicially; 

(B)  A  female  member  or  former 
member  who  resides  with,  or  in  a  home 
provided  by  the  member  or  former 
member,  or  who  was  residing  in  a  home 
provided  by  the  member  or  former 
member  at  the  time  of  the  member's  or 
former  member's  death,  and  who  is  or 
continues  to  be  dependent  on  the 
member  for  over  one-half  of  his  or  her 
support,  or  was  so  dependent  on  the 
member  or  former  member  at  the  time 
of  death; 

(C)  A  spouse  of  a  member  or  former 
member  who  resides  with  or  in  a  home 
provided  by  the  member  or  former 
member,  or  the  parent  who  is  the  spouse 
of  the  member  or  former  member  or  was 
the  spouse  1)f  a  member  or  former 
member  at  the  time  of  death,  and  who 
is  and  continues  to  be  dependent  upon 
the  member  or  former  member  for  over 
one-half  or  his  or  her  support,  or  was  so 
dependent  on  the  member  or  former 
member  at  the  time  of  death;  for: 

(1)  All  benefits  for  which  otherwise 
eligible.  January  1. 1969. 

(2)  Program  for  Persons  with 
Disabilities  (formerly  known  as  the 
Program  for  the  handicapped)  limited  to 
dependent  children  of  members  only. 
January  1, 1969. 

(v)  An  adopted  child.  21  years  or 
older,  with  an  incapacitating  condition 


that  existed  before  the  age  of  21,  who 
was  adopted  after  the  age  of  21,  who  has 
been  residing  vrixh  a  member  or  former 
member  for  at  least  12  months  prior  to 
the  date  of  the  adoption  and  is.  or 
continues  to  be,  dependent  upon  the 
member  or  former  member  for  over  one- 
half  of  his  or  her  support,  or  was  so 
dependent  upon  the  former  member  at 
the  time  of  the  former  member's  death: 
for 

(A)  All  benefits  for  which  otherwise 
entitled,  October  23. 1992. 

(B)  Program  for  Persons  with 
Disabilities  (formerly  known  as  the 
Program  for  the  Handicapped)  benefits 
limited  to  dependents  of  members  only, 
October  23, 1992. 

(6)  Begiiming  dates  of  eligibility  for 
children  of  certain  deceased  reservists 
who  meet  the  requirements  of  paragraph 
(b)(2)(ii)(HK3)  of  this  secUon.  excluding 
incapacitated  children  who  meet  the 
requirements  of  paragraph 
(b)(2)(u)(H)(2)  of  this  section,  for 

(i)  Benefits  under  the  Basic  program. 
November  14. 1986. 

(ii)  Not  eligible  for  benefits  under  the 
Program  for  Persons  with  Disabilities 
(formerly  known  as  the  Program  for  the 
Handicapped). 

(7)  Beginning  dates  of  eligibility  for 
children  who  are  victims  of  abuse  who 
meet  the  requirements  of  paragraph 
(b)(2)(iii)  of  this  section,  including 
incapacitated  children  who  meet  the 
requirements  of  paragraph 
(b)(2)(ii)(H)(2)  of  this  section  for 

(i)  Medical  and  dental  care  for 
problems  associated  with  the  physical 
or  emotional  abuse  under  the  Basic 
Program  for  a  period  of  up  to  one  year 
(12  months)  following  the  person's 
separation  from  the  Uniformed  Service, 
November  14.  1986. 

(ii)  Medical  and  dental  care  for 
problems  associated  with  the  physical 
or  emotional  abuse  under  the  Program 
for  Persons  with  Disabilities  (formerly 
known  as  the  Program  for  the 
Handicapped)  for  a  period  up  to  one 
year  (12  months)  following  the  person's 
separation  from  the  Uniformed  Service, 
November  14,  1986. 

(8)  Beginning  dates  of  eligibility  for 
incapacitated  children  who  meet  the 
requirements  of  paragraph 
(b)(2)(ii)(HK2)  of  this  section,  whose 
incapacity  occurred  between  the  ages  of 
21  and  23  while  enrolled  in  a  full-time 
course  of  study  in  an  institution  of 
higher  learning  approved  by  the 
Administering  Secretary  or  the 
Department  of  Education,  and,  are  or 
were  at  the  time  of  the  member's  or 
former  member's  death,  dependent  on 
the  member  or  former  member  for  over 
one-half  of  their  support  for 
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(i)  All  benefits  for  which  otherwise 
entitled;  October  23. 1992. 

(ii)  Program  for  Persons  with 
Disabilities  (formerly  known  as  the 
Program  for  the  Handicapped)  benefits 
limited  to  children  of  biembers  only. 
October  23.  1992. 

(9)  Beginning  dates  of  eligibility  for  a 
child  who  meets  the  requirements  of 
paragraph  (b)(2)(ii)(H)(4)  and: 

(i)  Has  been  placed  in  custody  by  a 
court: 

(A)  All  benefits  for  which  entitled, 
July  1.1994. 

(B)  Program  for  Persons  with 
Disabilities  (formerly  known  as  the 
Program  for  the  Handicapped)  benefits 
limited  to  children  of  members  only, 
July  1. 1M4. 

(ii)  Hm  bean  placed  in  custody  by  a 
recognizing  adoption  agency: 

(A)  All  benefiU  for  which  entitled. 
October  5. 1904. 

(B)  Program  for  Persons  with 
Disabilities  (formerly  kiujwn  as  the 
Program  for  the  Handicapped)  benefits 
limited  to  children  of  members  only. 
October  5,  1994. 

(10)  Beginning  dates  of  eligibility  for 
a  retiree  for 

(i)  Medical  benefits  under  the  Basic 
Program  January  1, 1967. 

(ii)  Retirees  and  their  dependents  are 
not  eligible  for  benefits  under  the 
Program  for  Persons  with  Disabilities 
(formerly  known  as  the  Program  for  the 
Handicapped). 

(d)  Dual  eligibility.  Dual  eligibility 
occurs  when  a  person  is  entitled  to 
benefits  from  two  sources.  For  example, 
when  an  active  duty  member  is  also  the 
dependent  of  another  active  duty 
member,  a  retiree,  or  a  deceased  active 
duty  member  or  retiree,  dual  eligibility, 
that  is.  entitlement  to  direct  care  from 
the  Uniformed  Services  medical  care 
system  and  CHAMPUS  is  the  result. 
Since  the  active  duty  status  is  primary, 
and  it  is  the  intent  that  all  medical  care 
be  provided  an  active  duty  member 
through  the  Uniformed  Services  medical 
care  system,  CHAMPUS  eligibility  is 
terminated  as  of  12:01  a.m.  on  the  day 
following  the  day  the  dual  eligibility 
begins.  However,  any  dependent 
children  in  a  marriage  of  two  active 
duty  persons  or  of  an  active  duty 
member  and  a  retiree,  are  CHAMPUS 
eligible  in  the  same  manner  •• 
de(>endent  children  of  a  marriage 
involving  only  one  CHAMPUS  sponsor. 
Should  a  spouse  or  dependent  who  has 
dual  eligibility  leave  active  duty  status, 
that  person's  CHAMPUS  eligibility  is 
reinstated  as  of  12:01  a.m.  of  the  day 
active  duty  ends,  if  he  or  she  otherwise 
is  eligible  as  a  dependent  of  a 
CHAMPUS  sponsors. 


Note  to  paragfvph  (d):  No  CHAMPUS 
ehgit>ility  ariMs  ••  the  ratuh  of  the  marriage 
of  two  active  duty  members. 

(e)  Eligibility  under  the  Transitional 
Assistance  Management  Progmm 
(TAMP).  Transitional  health  care 
benefits  under  CHAMPUS  are 
authorized  for  the  applicable  time 
period  described  as  follows  for 

(1)  Up  to  thirty  (30)  days  or  until 
again  covered  by  an  employer-  ^ 
sponsored  health  plan,  whichever 
occurs  earlier,  following  release  from 
active  duty  for. 

(!)  Activated  Guard/Raaerve  and  their 
dependents: 

(ii)  Involuntary  stop-loaa  and  their 
dependents;  and 

(iii)  Voluntary  stop-loss  and  their 
dependents;  and 

(iv)  Members  who  accepted  Voluntary 
Separation  Incentives  (VSI). 

(2)  Sixty  (60)  days  for  regular  DoD 
military  and  their  dependents  when  the 
sponsor  is  involuntarily  separated  with 
less  than  six  years  of  active  service. 
Involuntary  separation  must  occur 
during  the  five  year  period  beginning 
October  1, 1990. 

(3)  One  hundred  twenty  (120)  days  for 
regular  military  and  their  dependents 
when  the  sponsor  is  involuntarily 
separated  with  six  or  more  years  of 
active  service.  Involuntary  separation 
must  occiu-  during  the  five  year  period 
beginning  October  1, 1990.  Each  branch 
of  service  will  determine  eligibility, 
including  dates,  for  its  members  and 
their  dependents  and  provide  data  to 
DEERS. 

(0  Changes  in  status  which  result  in 
tennination  of  CHAMPUS  eligibility. 
Changes  in  status  which  result  in  a  loss 
of  CHAMPUS  eligibility  as  of  12:01  a.m. 
of  the  day  following  the  day  the  event 
occurred,  unless  otherwise  indicated, 
are  as  follows: 

(1)  Changes  in  the  status  of  a  member. 
(i)  When  an  active  duty  member's 
period  of  active  duty  ends,  excluding 
retirement  or  death. 

(ii)  When  an  active  duty  member  is 
placed  on  desertion  status  (eligibility  is 
reinstated  when  the  active  duty  member 
is  removed  bom  desertion  status  and 
returned  to  military  control). 

Note  to  paragraph  (fXi):  A  member  serving 
■  sentence  of  confinement  in  conjunction 
with  a  sentence  of  punitive  discharge  is  still 
cooaidarad  on  active  duty  until  such  time  as 
the  discharge  is  executed. 

(2)  Changes  in  the  status  of  a  retiree. 
(i)  When  a  retiree  ceases  to  be  entitled 
to  retired,  retainer,  or  equivalent  pay  for 
any  reason,  the  retiree's  dependents  lose 
their  eligibility  imless  the  dependent  is 
oUMTWiae  eligible  (e.g.,  some  former 
spouses,  some  dependents  who  are 


victims  of  abuse  and  some  incapacitated 
children  as  outlined  in  paragraph 
(b)(2)(ii)(H)(2)  of  this  secUon). 

(ii)  A  retiree  also  loses  eligibility 
when  no  longer  entitled  to  retired, 
retainer,  or  equivalent  pay. 

Note  to  paragraph  (f)(2):  A  retiree  who 
waives  his  or  her  retinK],  retainer  or 
equivalent  pay  is  still  considered  a  leliiee  for 
the  purposes  of  CHAMPUS  eligibility. 

(3)  Changes  in  the  status  of  a 
dependent,  (i)  Divorce,  except  for 
certain  classes  of  former  spouses  as 
provided  in  paragraph  (b)(2)(i)  of  this 
section  and  the  member  or  former 
member's  own  children  (i.e.,  legitimate, 
adopted,  and  |udicially  determined 
ille^timate  children). 

Note  to  ponograph  (fXSMi):  An  unadoptod 
■tepdiild  lose*  eligibility  as  of  12:01  a.m.  of 
the  day  following  the  d^r  tha  divorce 
iMComes  final. 

(ii)  Annulment,  except  for  certain 
classes  of  former  spouse  as  provided  in 
paragraph  (b)(2)(i)  of  this  section  and 
the  member  or  former  member's  own 
children  (i.e.,  legitimate,  adopted,  and 
judicially  determined  illegitimate 
children). 

Note  to  paroffaph  (f)(3)(U):  An  unadopted 
stepchild  loses  eligibility  as  of  12K)1  a.m.  of 
the  day  following  the  day  the  annulment 
becomes  final. 

(iii)  Adoption,  except  for  adoptions 
occurring  after  the  death  of  a  member  or 
former  member. 

(iv)  Marriage  of  a  child,  except  when 
the  marriage  is  terminated  by  death, 
divorce,  or  annulment  before  the  child 
is  21  or  23  if  an  incapacitated  child  as 
provided  in  paragraph  (b)(2)(ii)(H)(2)  of 
this  section. 

(v)  Marriage  of  a  widow  or  widower, 
except  for  the  child  of  the  widow  or 
widower  who  was  the  stepchild  of  the 
deceased  member  or  former  member  at 
the  time  of  death.  The  stepchild 
continues  CHAMPUS  eligibility  as  other 
classes  of  dependent  children. 

(vi)  Attainment  of  entitlement  to 
hospital  insurance  benefits  (Part  A) 
luider  Medicare  except  as  provided  in 
paragraphs  (f)(3)(viii)  and  (f)(3)(ix)  of 
this  section.  (This  also  applies  to 
individuals  living  outside  the  United 
States  where  Medicare  benefits  are  not 
available). 

(vii)  Attainment  of  age  65,  except  for 
dependents  of  active  duty  member's  and 
beneficiaries  not  eligible  for  Part  A 
Medicare.  CHAMPUS  eligibility  is  lost 
at  12:01  a.m.  on  the  last  day  of  the 
month  preceding  the  month  of 
attainment  of  age  65. 

Note  to  paragraph  (f)(3)(vii):  If  the  person 
is  not  eligible  for  Part  A  of  Medicare,  he  or 
abe  must  file  a  Social  Security 
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Administration  "Notice  of  Disallowance" 
certifying  to  that  &ct  with  the  Uniformed 
Service  responsible  for  the  issuance  of  his  or 
her  identification  card  so  a  new  card  showing 
CHAMPUS  eligibility  can  be  issued. 
Individuals  who  lose  their  CHAMPUS 
eligibility  because  they  have  reached  the  age 
limitation  or  were  eligible  for  Part  A. 
Medicare  cannot  be  reinstated  under 
CHAMPUS.  Additionally,  individuals 
entitled  only  to  supplementary  medical 
insurance  (Part  B)  of  Medicare,  but  not  Part 
A,  or  Part  A  through  the  Premium  HI 
provisions  (provided  for  under  the  1972 
Amendments  to  the  Social  Security  Act, 
retain  eUgibility  under  CHAMPUS  (refer  to 
§  199.8  of  this  part  for  additional  information 
when  a  double  coverage  situation  is 
involved). 


(vii)  End  stage  renal  disease. 
Medicare  coverage  begins  with  the  third 
month  after  the  month  a  course  of 
maintenance  dialysis  be^ns.  or  with  the 
first  month  of  dialysis  if  the  individual 
participates  in  a  self-dialysis  training 
program  during  the  3-month  waiting 
period,  or  with  the  month  in  which  a 
patient  enters  the  hospital  to  prepare  to 
receive  a  transplant  (providing  the 
transplant  is  performed  within  the 
foUotving  2  months).  If  a  transplant  is 
dela)red  more  than  2  months  after  the 
preparatory  hospitalization.  Medicare 
coverage  will  b^^  with  the  second 
month  prior  to  the  month  of  transplant. 
All  beneficiaries,  except  dependents  of 
active  duty  members,  lose  their 
CHAMPUS  eligibility  when  Medicare 
coverage  becomes  available  to  a  f>erson 
because  of  chronic  renal  disease  unless 
the  following  conditions  have  been  met. 
CHAMPUS  eligibilitv  will  continue  if: 

(A)  The  individual  is  imder  65  years 
old: 

(B)  The  individual  became  eligible  for 
Medicare  imder  the  provisions  of  42 
U.S.C  426-1  (a): 

(C)  The  incUvidual  is  enrolled  in  Part 
B  of  Medicare;  and 

(D)  The  individual  has  applied  and 
qualified  for  continued  CHAMPUS 
eligibility  through  the  Defense 
Eli^bility  Enrollment  System  PEERS). 

(ix)  Individuals  with  certain 
disabilities.  Each  case  relating  to 
Medicare  eligibility  resulting  frt>m  being 
disabled  requires  individual 
investigation.  All  beneficiaries  except 
dependents  of  active  duty  members  lose 
their  CHAMPUS  eligibility  when 
Medicare  coverage  becomes  available  to 
a  disabled  person  imless  the  following 
conditions  have  been  met.  CHAMPUS 
eligibility  will  continue  if: 

(A)  The  individual  is  under  65  years 
old: 

(B)  The  individual  became  eligible  for 
Medicare  tinder  the  provisions  of  42 
U.S.C  426(b)(2): 

(C)  The  individual  is  enrolled  in  Part 
B  of  Medicare;  and 


(D)  The  individual  has  applied  and 
qualified  for  continued  CHAMPUS 
eligibility  through  the  Defense 
Eligibility  Enrollment  System  (DEERS). 
(x)  Disabled  students,  that  is  children 
ajge  21  or  22,  who  are  pursuing  a  full- 
time  course  of  higher  education  and 
who,  either  during  the  school  year  or 
between  semesters,  sufi^er  a  disabling 
illness  or  injiuy  with  resultant  inability 
to  resume  attendance  at  the  institution 
remain  eligibility  for  CHAMPUS 
medical  benefits  for  6  months  after  the 
disability  is  removed  or  imtil  the 
student  passes  his  or  her  23rd  birthday, 
whichever  occurs  first.  However,  if 
recovery  occurs  before  the  23rd  birthday 
and  there  is  resumption  of  a  full-time 
course  of  higher  education,  CHAMPUS 
benefits  can  be  continued  imtil  the  23rd 
birthday.  The  normal  vacation  periods 
during  an  established  school  year  do  not 
change  the  eligibility  status  of  a 
dependent  child  21  or  22  years  old  in 
a  full  time  student  status.  Unless  an 
incapacitating  condition  existed  before, 
and  at  the  time  of,  a  dependent  child's 
21st  birthday,  a  dependent  child  21  or 
22  years  old  in  student  status  does  not 
have  eligibility  and  may  not  qualify  for 
eligibility  imder  the  requirements 
related  to  mental  or  physical  incapacity 
as  described  in  paragraph  (b)(2)(ii)(H)(2) 
of  this  section. 

(g)  Reinstatement  of  CHAMPUS 
eligibility.  Circumstances  which  result 
in  reinstatement  of  CHAMPUS 
eligibility  are  as  follows: 

(1)  End  stage  renal  disease.  Medicare 
coverage  ceases  for  end  stage  renal 
disease  patients  with  the  36th  month 
after  the  month  in  which  a  successful 
kidney  transplant  takes  place  or  with 
the  12th  month  after  the  month  in 
which  the  course  of  maintenance 
dialysis  ends.  Unless  CHAMPUS 
eligibility  has  been  continued  imder 
paragraph  (0(3)(viii)  of  the  section,  at 
this  point  CHAMPUS  eligibility  resumes 
if  the  person  is  otherwise  still  eligible. 
He  or  she  is  required  to  take  action  to 
be  reinstated  as  a  CHAMPUS 
beneficiary  and  to  obtain  a  new 
identification  card. 

(2)  Disability.  Some  disabilities  are 
permanent,  others  temporary.  Each  case 
must  be  reviewed  individually.  Unless 
CHAMPUS  eligibility  has  been 
continued  under  paragraph  (f)(3)(ix)  of 
this  section,  when  disability  ends  and 
Medicare  eligibility  ceases,  CHAMPUS 
eligibility  resumes  if  the  person  is 
otherwise  still  eligible.  Again,  he  or  she 
is  required  to  take  action  to  obtain  a 
new  CHAMPUS  identification  card. 

(h)  Determination  of  eUgibility  status. 
Determination  of  an  individual's 
eligibility  as  a  CHAMPUS  beneficiary  is 
the  primary  responsibility  of  the 


Uniformed  Service  in  which  the 
member  or  former  member  is,  or  was,  a 
member,  or  in  the  case  of  dependents  of 
a  NATO  military  member,  the  Service 
that  sponsors  the  NATO  member.  For 
the  purpose  of  program  integrity,  the 
appropriate  Uniformed  Service  shall, 
upon  request  of  the  Director, 
OCHAMPUS.  review  the  el^bility  of  a 
specific  person  when  there  is  reason  to 
question  the  eligibility  status.  In  such 
cases,  a  report  on  the  results  of  the 
review  and  any  action  taken  will  be 
submitted  to  the  Director,  OCHAMPUS, 
or  a  designee. 

(i)  Procedures  for  determination  of 
eligibility.  Procedures  for  the 
determination  of  eligibility  are 
prescribed  within  the  Department  of 
Defense  Instruction  1000.13  available  at 
local  military  facilities  personnel 
oCBces. 

(j)  CHAMPUS  procedures  for 
verification  of  eligibility.  (1)  Eligibility 
for  CHAMPUS  benefits  will  be  verified 
through  the  Defsnae  Enrollment 
Eligibility  Reporting  System  (DEERS) 
maintained  by  the  Uniformed  Services, 
except  for  abused  dependents  as  set 
forth  in  paragraph  (b)(2)(iii)  of  this 
section.  It  is  the  responsibility  of  the 
CHAMPUS  beneficiary,  or  parent,  or 
legal  representative,  when  appropriate, 
to  provide  the  necessary  evidence 
required  for  entry  into  the  DEERS  file  to 
establish  CHAMPUS  eligibility  and  to 
ensure  that  all  changes  in  status  that 
may  afiect  eligibility  be  reported 
immediately  to  the  appropriate 
,  Uniformed  Service  for  action. 

(2)  Ineligibility  for  CHAMPUS 
benefits  may  be  presumed  in  the 
absence  of  prescribed  eligibility 
evidence  in  the  DEERS  file. 

(3)  The  Director,  OCHAMPUS,  shall 
issue  guidelines  as  necessary  to 
implement  the  provisions  of  thi« 
section. 

4.  Section  199.4  is  amended  by 
revUing  paragraphs  (e)(5)(iiiKB),  (fMD. 
(f)(2)  heading  and  introductory  text. 
(f)(2)(u).  (f)(2)(iii).  (f)(2Miv),  (fH3) 
heading  and  introductory  text,  (0(3 Ki), 
(0(3}(iii),  (f)(4)  introductory  text  and 
(fH4)(ii)  to  read  as  follows: 

f  199.4    Basic  program  benefits. 

(e)«  •  • 

(5)  •  •  • 

(iii)«  •  • 

(B)  In  most  instances,  for  costs  related 
to  kidney  transplants.  Medicare  (not 
CHAMPUS)  benefits  will  be  applicable. 
If  a  CHAMPUS  beneficiary  participates 
as  a  kidney  donor  for  a  Medicare 
beneficiary,  Medicare  will  pay  for 
expenses  in  connection  witii  the  kidney 
transplant  to  include  all  reasonable 
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preparatory,  operation  and 
postoperation  recovery  expei 
associated  with  the  donation 
(postoperative  recovery  expenses  are 
limited  to  the  actual  period  of  recovery). 
(See  §  109.3  of  this  part  for  additional 
information  on  end  stage  renal  disease.) 
•        •        •        •        • 

(!)*•• 

(1)  General.  As  stated  in  paragraph  (a) 
of  this  section,  the  Basic  Program  is 
essentially  a  supplemental  program  to 
the  Uniformed  Services  direct  medical 
care  system.  To  encourage  use  of  the 
Uniformed  Services  direct  medical  care 
system  wherever  its  facilities  are 
available  and  appropriate,  the  Basic 
Program  benefits  are  designed  so  that  it 
is  to  the  financial  advantage  of  a 
CHAMPUS  beneficiary  or  sponsor  to  use 
the  direct  medical  care  system.  When 
medical  care  is  received  from  civilian 
sources,  a  CHAMPUS  beneficiary  is 
responsible  for  payment  of  certain 
deductible  and  cost-sharing  amounts  in 
connection  with  otherwise  covered 
services  and  supplies.  By  statute,  this 
(oint  financial  responsibility  between 
the  beneficiary  or  sponsor  and 
CHAMPUS  is  mora  favorable  for 
dependents  of  memben  than  for  other 
classes  of  beneficiaries. 

(2)  Dependents  of  memben  of  the 
Uniformed  Services.  CHAMPUS 
beneficiary  or  sponsor  liability  set  forth 
for  dependents  of  members  is  as 
follows: 


(ii)  Inpatient  coet-Mharing.  Dependents 
of  members  of  the  Uniformed  Services 
are  responsible  for  the  payment  of  the 
first  S25  of  the  allowable  institutional 
costs  incurred  with  each  covered 
inpatient  admission  to  a  hospital  or 
other  authorized  institutional  provider 
(refer  to  $  199.6  of  this  part),  or  the 
amount  the  beneficiary  or  sponsor 
would  have  been  charged  had  the 
inpatient  care  been  provided  in  a 
Uniformed  Service  hospital,  whichever 
is  greater. 

(iii)  Outpatient  cost-sharing. 
Dependents  of  members  of  the 
Uniformed  Services  are  responsible  for 
payment  of  20  percent  of  the 
CHAMPUS-determined  allowable  cost 
or  charge  beyond  the  annual  fiscal  year 
deductible  amount  (as  described  in 
paragraph  (fl(2)(i)  of  this  section)  for 
otherwise  covered  services  or  supplies 
provided  on  an  outpatient  basis  by 
authorized  providera. 

(iv)  Ambulatory  surgery. 
Notwithstanding  the  above  positions 
pertaining  to  outpatient  cost-sharing, 
dependents  of  members  of  the 
Uniformed  Services  are  responsible  for 
payment  of  $25  for  surgical  care  that  is 


authorized  and  received  while  in  an 
outpatient  status  and  that  has  been 
designated  in  guidelines  issued  by  the 
Director.  OCHAMPUS,  or  a  designee. 

(3)  Former  members  and  dependents 
of  former  members.  CHAMPUS 
beneficiary  liability  set  forth  for  former 
members  and  dependents  of  former 
members  is  as  follows: 

(i)  Annual  fiscal  year  deductible  for 
outpatient  services  or  supplies.  The 
annual  fiscal  year  deductible  for 
otherwise  covered  outpatient  services  or 
supplies  provided  former  members  and 
dependents  of  former  members  is  the 
same  as  the  annual  fiscal  year  outpatient 
deductible  applicable  to  dependents  of 
active  duty  members  6f  rank  E-5  or 
above  (refer  to  paragraph  (f)(2)(i)  (A)  or 
(B)  of  this  section). 
•        •        •        •        • 

(iii)  Outpatient  cost-sharing.  Former 
members  and  dependents  of  former 
members  are  responsible  for  payment  of 
25  peicent  of  the  CHAMPUS- 
determined  allowable  cost*  or  charges 
beyond  the  annual  fiscal  year  deductible 
amount  (as  described  in  paragraph 
(f)(2)(i)  of  this  section)  for  otherwise 
covered  services  or  supplies  provided 
on  an  outpatient  basis  by  authorized 
providers. 

(4)  Former  spouses.  CHAMPUS 
beneficiary  liability  for  former  spouses 
eligible  under  the  provisions  set  forth  in 
S  199.3  of  this  part  is  as  follows: 

(ii)  Inpatient  cost-sharing.  Eligible 
former  spouses  are  responsible  for 
payment  of  cost-sharing  amounts  the 
same  as  those  required  for  former 
members  and  dependents  of  former 
members. 

6.  Section  199.8  is  amended  by 
revising  paragraphs  (a)  and  (dKl)  to  read 
as  follows. 


flMJ    DouWs< 

(a)  Introduction.  (1)  in  enacting 
CHAMPUS  legislation,  Congress  clearly 
has  intended  that  CHAMPUS  be  the 
secondary  payer  to  all  health  benefit 
and  insurance  plans.  10  U.S.C 
1079(j)(l)  specifically  provides: 

A  benafit  may  not  be  paid  under  ■  plan 
ICHAMPUS)  covered  by  this  Motion  in  the 
case  of  s  person  enrolled  in  or  covered  by 
any  other  insurance,  medical  service,  or 
health  plan  to  the  extent  tliat  the  benefit  also 
is  a  benefit  under  the  other  plan,  except  in 
tlie  case  of  a  plan  (Medicaid)  administered 
under  title  19  of  the  SocUl  Seciuity  Act  (42 
U.S.C.  1396.  et  $eq.). 

(2)  The  provision  in  paragraph  (a)(1) 
of  this  section  is  made  applicable 


specifically  to  retired  members, 
dependents,  and  survivors  by  10  U.S.C 
1086(d).  The  underlying  intent,  in 
addition  to  preventing  waste  of  Federal 
resources,  is  to  ensure  that  CHAMPUS 
beneficiaries  receive  maximum  benefits 
while  ensuring  that  the  combined 
payments  of  CHAMPUS  and  other 
health  benefit  and  insurance  plans  do 
not  exceed  the  total  charges. 

tt  *  #  ft  A 

(d)*  •  • 

(1)  CHAMPUS  and  Medicare.  Under 
certain  circumstances  a  CHAMPUS 
beneficiary  can  also  be  eligible  for 
Medicare.  In  any  double  coverage 
situation  involving  Medicare,  Medicare 
is  always  the  primary  payer.  When  Part 
A.  "Hospital  Insurance."  of  Medicare  is 
involved,  the  Medicare  "lifetime 
reserve"  benefit  must  be  used  before 
CHAMPUS  benefits  may  be  used.  The 
procedures  to  be  followed  for  these 
circumstances  are  as  follows. 

[i]  Dependents  of  active  duty 
members.  For  dependents  of  active  duty 
members,  payment  will  be  determined 
in  accordance  with  paragraph  (c)  of  this 
section. 

(ii)  Medicare  end  stage  renal  diseaee 
beneficiaries.  In  any  case  involving  a 
Medicare  end  stage  renal  diseasa 
beneficiary  as  provided  in 
§  199.3(f)(3)(viii),  CHAMPUS  secondary 
payments  will  be  determined  in 
accordance  with  paragraph  (c)  of  this 
section. 

(iii)  Medicare  disabled  berwficiaries. 
In  any  case  involving  a  Medicare 
disabled  beneficiary  as  provided  in 
S  199.3(f)(3)(ix).  CHAMPUS  payment  is 
determined  in  accordance  with 
paragraph  (c)  of  this  section. 

7.  Section  199.20  is  amended  by 
adding  paragraph  (dXlXiv)  to  read  as 
follows. 


f  199.20    Centinuad 
Program  (CHCBP). 


aA^,_aa^  ^ M^^^^^lA 


(d)  •  •  • 

(iv)  An  uiunarried  person  who: 

(A)  Is  placed  in  the  legal  custody  of 
a  member  of  former  member  by  a  court 
or  who  is  placed  in  the  home  of  a 
member  or  former  member  by  a 
recognized  placement  agency  in 
anticipation  of  the  legal  adoption  of  the 
child:  and 

(B)  Either. 

(1)  Has  not  attained  the  age  of  21  if 
not  in  school  or  age  23  if  enrolled  in  a 
full  time  course  of  study  at  an 
institution  of  higher  learning;  or 

(2)  Is  incapable  of  self-support 
because  of  a  mental  or  physical 
incapacity  which  occurred  while  tha 
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person  was  considered  a  dependent  of 
the  member  or  former  member;  and 

(C)  Is  dependent  on  the  member  or 
former  member  for  over  one-half  of  the 
person's  support;  and 

(D)  Resides  with  the  members  or 
former  member  unless  separated  by  the 
necessity  of  military  service  or  to 
receive  institutional  care  as  a  result  of 
disability  or  incapacitation;  and 

(E)  Is  not  a  dependent  of  a  member  or 
former  member  as  described  in  §  199.3 
(bK2). 

Dated:  December  15. 1997. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  97-33111  Filed  12-22-97;  8:43  am] 

SNJJNQ  CODE  MOO-Ot-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  62  and  66 
(U8CG    97    3112.  CGD  97-018] 
RIN211S-AF45 

Merger  Of  the  UnHorm  Stata  Watarways 
Marking  System- With  the  United  States 
Aids  to  Navigation  System 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  a 
five  year  phased-in  merger  of  the 
Uniform  State  Waterway  Marking 
System  with  the  United  States  Aids  to 
Navigation  System.  This  proposed 
merger  would  eliminate  distinctions 
between  these  two  systems  and  create 
safer,  less  confusing  waterways. 
DATES:  Comments  are  requested  by 
February  23. 1998. 

ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  Facility, 
(USCG-97-31121,  U.S.  Department  of 
Transportation.  Room  PL-401,  400 
Seventh  Street  SW..  Washington.  DC 
20590-0001,  or  deliver  them  to  room 
PI^-401.  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  10  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  366- 
9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401.  located  on  the  Plaza  Level 
of  the  Nassif  Building  at  the  above 
address  between  9:30  a.m.  and  2  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Paulette  Twine,  Chief,  Documentary 
Services  Division,  U.S.  Department  of 
Transportation,  telephone  (202)  366- 
9329  or  Dan  Andrusiak,  Short  Range 
Aids  to  Navigation  Division,  USCG 
Headquarters,  Telephone:  (202)  267- 
0327. 

SUPPI.EMEMTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages  youi 
participation  in  this  rulemaking  by  the 
submission  of  vmtten  data,  views,  or 
aigiunents.  Your  comments  should 
include  your  name  and  address,  and 
identify  this  rulemaking  IUSCG--97- 
3112]  and  the  specific  section  of  this 
notice  of  proposed  rulemaking  to  which 
each  comment  applies,  along  with  the 
reason  for  each  comment.  Please  submit 
two  copies  of  all  comments  and 
attachments  in  an  unboimd  format,  no 
larger  than  8V2  by  11  inches,  suitable  for 
copying  and  electronic  filing  to  the  DOT 
Docket  Management  Facility  at  the 
address  under  ADDRESSES.  If  you  want 
acknowledgment  of  receipt  of  yoiu 
comment,  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  conunent 
period  and  may  change  this  proposed 
rule  in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  You  may  request  a  public 
hearing  by  submitting  a  request  to  the 
address  under  ADDRESSES.  The  request 
should  include  the  reasons  a  hearing 
would  be  beneficial.  If  the  Coast  Guard 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
it  will  hold  a  public  hearing  at  a  time 
and  place  axmoimced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  Uniform  State  Waterways 
Marking  System  (DSWMS).  33  CFR 
66.10,  prescribes  regulatory  markers  and 
aids  to  navigation  that  may  mark 
navigable  waters  that  the  Commandant 
designates  as  state  waters  in  accordance 
with  33  CFR  66.05-5.  The  USWMS  may 
also  mark  the  non-navigable  internal 
waters  of  a  state. 

The  United  States  Aids  to  Navigation 
System  (USATONS),  33  CFR  62. 
prescribes  regulatory  markers  and  aids 
to  navigation  that  mark  navigable  waters 
of  the  United  States.  Navigable  waters, 
defined  by  33  CFR  2.02-25,  include 
territorial  seas  and  internal  waters  that 
have  been  or  can  be  used  for  interstate 
commerce,  either  by  themselves  or  in 
connection  with  other  waterways. 

Section  66.10-l(b),  allows  the  use  of 
USATONS  on  state  and  non-navigable 


internal  waters,  and  many  states  already 
use  the  USATONS  instead  of  the 
USWMS. 

to  1992,  the  National  Association  of 
State  Boating  Law  Administrators 
(NASBLA)  passed  a  resolution 
requesting  that  the  Coast  Guard: 

1.  Change  the  meaning  of  the  red  and 
white  striped  buoy  from  the  USWMS 
meaning  of  obstruction  to  the 
USATONS  meaning  of  safewater; 

2.  Change  the  black  USWMS  buoy  to 
the  green  USATONS  buoy,  and 

3.  Use  a  phased-m  implementation 
period  for  these  changes. 

NASBLA  requested  these  changes 
because  they  believe  the  current 
USWMS  markings,  which  are  different 
from  the  USATONS  markings,  confuse 
boaters  and  could  cause  casualties. 

to  1993.  NASBLA's  Law  Enforcement 
&  Uniform  Boating  Laws  Committee 
conducted  a  survey  concerning  the 
differences  between  the  USWMS  and 
the  USATONS.  The  survey  focused  on 
the  red  and  white  striped  buoy  and  the 
green  versus  black  buoy.  Of  the  42  states 
that  responded  to  the  survey,  11  states 
indicated  that  th^  use  the  red  and 
white  striped  buoy  as  defined  by  the 
USWMS,  15  states  indicated  that  they 
use  the  USWMS's  black  buoy,  and  35 
states  indicated  that  the  USWMS  should 
reflect  the  same  characteristics  as  the 
USATONS. 

On  December  29, 1995.  the  Coast 
Guard  published  an  advanced  notice  of 
proposed  rulemaldng  (CGD  94-091)  (60 
FR  67345)  to  gauge  public  opinion 
tovirard  conformtog  the  USWMS  with 
the  USATONS.  On  March  27, 1996,  a 
notice  of  proposed  rulemaking  was 
published  (61  FR  13472)  that,  among 
other  thmgs,  proposed  eliminating  the 
USWMS.  The  Coast  Guard  received 
adverse  comments  from  ten  states.  Many 
of  the  comments  stated  concerns  that 
elimination  of  the  USWMS  would 
eliminate  regulatory  markers  and  would 
cause  the  states  to  bear  the  costs  of 
purchasing  aids  and  revising  boatmg 
manuals.  As  a  result  of  these  comments, 
the  Coast  Guard  removed  the  proposal 
to  eliminate  the  USWMS  fixjm  the  final 
rule.  The  Coast  Guard  then  contacted 
the  NASBLA  and  each  state  that 
conunented  and  discussed  their 
concerns. 

Apart  from  the  two  distmctions 
explained  above,  a  Coast  Guard 
comparison  of  the  USWMS  and  the 
USATONS  showed  Uiat  almost  all  of  the 
requirements  of  the  USWMS  are 
contained  in  the,USATONS.  The 
differences  between  the  two  systems 
are: 

1.  The  USMWS  has  the  additional 
requirement  of  orange  bands  on 
regulatory  buoys; 
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2.  The  USWMS  allows  for  lighte  on 
mooring  buoys  whereas  the  USATONS 
is  silent:  and, 

3.  The  USWMS  uses  the  cardinal 
system  of  marking  obstructions  and  the 
USATONS  uses  the  lateral  system  of 
marking  obstructions. 

By  adding  to  the  USATONS  the 
requirement  for  orange  bands  on 
regulatory  buoys,  by  allowing  lights  on 
naooring  buoys,  and  by  allowing  a 
phaaed-in  implementation  period  for 
the  marking  of  obstructions  with  the 
USATONS  lateral  system,  the  two 
systems  could  be  merged.  The  Coast 
Guard  proposes  to  make  these  changes 
to  the  USATONS,  provide  a  five  year 
phased-in  implementation  period,  and 
merge  the  USWMS  into  the  USATONS. 

If,  however,  you  think  that  a  different 
phase-in  period  is  necessary,  please 
submit  a  comment  (see  AOORESSCt) 
explaining  why  a  difiiarent  phase-in 
period  is  necessary  and  a  proposed 
length  for  this  phase-in  period. 

Diicuaaion  of  Propciaed  Rnla 

Regulatory  and  Information  Markers 

The  USATONS  provides  a  system  for 
regulatory  markers  nearly  identical  to 
the  USWMS.  The  only  USWMS 
requirement  not  prescribed  by  the 
USATONS  is  that  buoys  have  two 
horizontal  orange  bands,  one  just  above 
the  water  line  and  one  at  the  top  of  the 
buoy.  The  Coast  Guard  proposes  to 
amend  33  CFR  62.33  to  add  the  USWMS 
requirement  of  two  horizontal  orange 
bands  to  the  USATONS. 

Channel  Markers 

The  USWMS  black  buoy  would  be 
replaced,  via  a  phaaed-in  process,  with 
the  green  buoy  required  by  the 
USATONS.  The  phase-in  process  would 
be  linked  to  the  aid's  lifecycle  to  avoid 
unnecessary  replacement  costs  to  the 
states. 

Red-and-White  Striped  Buoy 

The  meaning  of  the  red-and-white 
striped  buoy  would  change  from  the 
USWMS  "do  not  pass  between  the  buoy 
and  the  nearest  shore"  to  the  USATONS 
"safewater  all  around."  Obstructions 
now  marked  with  the  USWMS  red-and- 
white  striped  buoy  could  be  marked,  via 
a  phase-in  process,  with  the  USATONS' 
sidemark  prescribed  in  33  CFR  e2.25(b), 
or  with  an  isolated  danger  mark 
prescribed  in  33  CFR  62.29. 

Cardinal  Mtirks 

In  the  USWMS.  white  buoys  with  a 
red  top  band  mean  that  the  mariner  can 
pass  safely  south  or  west  of  the  buoy, 
and  white  buoys  with  a  black  top  band 
mean  that  the  mariner  can  pass  safely 
north  or  east  of  the  buoy.  "The 


USATONS  does  not  contain  cardinal 
marks,  and  areas  presently  marked  with 
these  USWMS  aids  could  be  replaced 
with  the  USATONS  isolated  danger 
mark  prescribed  in  33  CFR  62.29.  or  a 
side  mark  prescribed  in  33  CFR 
62.25(b). 

Mooring  Buoys 

Unlike  the  USWMS,  the  USATONS  is 
silent  on  prescribing  lights  on  mooring 
buoys.  The  Coast  Guard  proposes  to 
amend  33  CFR  62.35  to  allow  for  slow 
flashing,  white  lights  on  mooring  buoys. 

NumbtKV,  Letters,  or  Words  on  Markers 

The  guidance  in  the  USATONS,  33 
CFR  62.43  (a)  ft  (b),  is  similar  to  that  in 
the  USWMS  33  CFR  66.10-25.  so  the 
merging  of  the  two  systems  would  not 
an^ect  numbers,  letters,  or  words  on 
markers. 

Reflectors  and  Retroreflective  Materials 

The  USATONS  guidance  for  the  uses 
of  retroreflective  material,  33  CFR 
62.43(c),  is  less  restrictive  than  the 
USWMS  guidance  found  in  33  CFR 
66.10-30,  so  the  merger  would  not 
require  a  change  in  the  use  of  reflectors 
or  retroflective  material. 

Navigation  Li^ts 

The  USATONS  requirements  for  the 
use  of  navigation  lights.  33  CFR  62.45. 
is  similar  to  that  of  the  USWMS  found 
in  33  CFR  66.10-35,  so  the  merger 
would  not  affect  the  use  of  navigation 
lights. 

Size,  Shape,  Material,  and  Construction 
of  Markers 

No  specific  guidance  for  size,  shape, 
material  and  construction  of  markers 
exisU  in  the  USATONS.  The  USWMS 
wording  on  these  items,  found  in  33 
CFR  66.10-20,  is  not  necessary  and  is 
not  proposed  for  insertion  into  the 
USATONS. 

Ownership  Identification 

The  USWMS,  in  33  CFR  66.10-40. 
allows  for  the  discretionary  use  of 
ownership  identification  on  aids  to 
navigation.  The  USATONS  does  not 
prohibit  use  of  ownership  identification. 
Ownership  identification,  however, 
should  not  be  placed  on  an  aid  in  a  way 
that  would  change  the  meaning  of  the 
aid  to  navigation.  The  Coast  Guard 
proposes  to  add  a  section  to  the 
USATONS  starting  language  to  this 
e£bct 

Changes  to  33  CFR  Subpart  66.05 

The  merging  of  the  USWMS  with  the 
USATONS  would  also  reqidre 
conforming  editorial  corrections  to 
Subpart  66.05  entitled.  "State  Aids  to 


Navigation,"  to  reflect  the  proposed 
changes. 

Changes  to  33  CFR  Subpart  66.10 

Sections  66.10-5,  66.10-10,  66.10-20. 
66.10-25,  66.10-30.  66.10-40.  and 
66.10-45  are  proposed  for  removal 
because  the  provisions  of  these  sections 
are  contained  in  the  USATONS,  or  are 
proposed  for  insertion  into  the 
USATONS. 

The  only  sections  that  will  remain  in 
subpart  66.10  will  be  the  general 
section,  the  aids  to  navigation  section, 
and  that  portion  of  the  navigation  lights 
section  which  refers  to  lights  on 
cardinal  marks.  These  sections  may  be 
used  until  the  end  of  the  five  year 
implementation  period. 

General,  Section  66.10-1 

This  section  will  be  revised  to  reflect 
the  merger  of  the  two  systems,  the  five 
year  implementation  period,  and  to 
remove  references  to  deleted  sections. 

Aids  to  Navigation.  Section  66.10-15 

This  section  provides  information 
concerning  the  marking  of  channels  and 
the  cardinal  system  of  marking,  and  as 
such  will  remain  until  the  end  of  the 
phase-in  period. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26. 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  Merging  the 
USWMS  with  the  USATONS,  via  a 
phasad-in  implementation  period,  will 
not  impose  an  increased  monetary 
burden  on  the  States  currently  using  the 
USWMS.  There  is  currently  no  price 
difference  between  aids  with  the 
USWMS  markings  and  aids  with 
USATONS  markings.  Further,  because 
the  replacement  of  the  aid  is  linked  to 
its  lifecycle,  purchase  of  a  USATON  aid 
is  not  required  until  the  end  of  the 
USWMS  aid's  lifecycle.  any  additional 
costs  are  eliminated. 

Consequently,  the  Coast  Guard 
believes  that  this  rulemaking  will  not 
impose  any  additional  costs  on  the 
states.  If.  however,  you  believe  that  this 
proposal  will  have  an  economic  impact. 
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please  submit  a  conunent  (see 
ADDRESSES)  explaining  why  you  think 
this  proposal  will  have  economic 
impact,  and  explain  any  alternatives 
you  believe  would  eliminate  the 
economic  impact  of  this  proposal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considers  whether  this  proposal,  if 
adopted,  will  have  a  si^iificant  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 

The  USWMS  is  a  system  that 
regulates  state  aids  to  navigation. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  U,  however, 
you  think  that  your  business  or 
organization  qualifies  as  a  small  entity 
and  that  this  proposal  would  have  a 
significant  economic  impact  on  your 
business  or  oiganization,  please  submit 
a  conunent  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  proposal 
would  economically  affect  it 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L  104-121).  the  Coast  Guard  wants  to 
-  assist  small  entities  in  understanding 
this  proposed  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  U 
your  small  business  or  organization  is 
affected  by  this  rule  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Mr.  Dan  Andrusiak,  Short  Range  Aids  to 
Navigation  Division.  USCG 
Headquarters.  Telephone:  (202)  267- 
0327. 

Collection  of  Information 

This  proposal  contains  no  increase  in 
coUection-of-information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Pursuant  to  14  U.S.C.  85.  the  Coast 


Guard,  as  delegated  by  the  Secretary, 
Department  of  Transportation,  has 
responsibility  to  create  all  regulations 
concerning  aids  to  navigation  for  all 
waters  subject  to  the  jurisdiction  of  the 
United  States.  This  proposal  does  not 
affect  the  states  ability  to  prescribe 
regulations  for  its  own  internal  non-. 
navigable  waters. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  paragraph 
2.B.2.e(23).  (34)(a).  and  (34)(i)  of 
Commandant  Instruction  M16475.1B. 
this  proposal  is  categorically  excluded 
fit>m  further  environmental 
documentation.  Merging  the  USWMS 
with  the  USATONS  would  have  no 
environmental  implications.  A 
Categorical  Exclusion  Determination  is 
available  in  the  rulemaking  docket  for 
inspection  or  copying  where  indicated 
imder  ADDRESSES. 

List  of  Subjects 

33  CFR  Part  62 

Navigation  (water). 

33  CFR  part  66 

Intergovernmental  relations. 
Navigation  (water).  For  the  reasons  set 
out  in  the  preamble,  the  Coast  Guard 
proposes  to  amend  33  CFR  parts  62  and 
66  as  follows: 

PART  82— UNrTEO  STATES  AIDS  TO 
NAVIGATION  SYSTEM 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Antliority:  14  U.S.C  85;  33  U.S.C.  1233;  43 
U.S.C  1333;  49  CFR  1.46. 

§6^1    [Amended] 

2.  In  §  62.1,  redesignate  paragraph  (b) 
as  paragraph  (b)(1),  and  add  a  paragraph 
(b)(2)  to  read  as  follows: 

S82.1    Purpose. 

•        •        *        »        • 

<bj*  *  • 

(2)  The  regulations  found  in  33  CFR 
subpart  66.10  expire  on  [Insert  date  five 
years  from  the  date  of  publication  in  the 
Federal  Register  of  the  final  rule.],  at 
which  time  the  provisions  of  this  part 
will  apply. 


§62.21    [AmeiKtod] 

3.  In  §  62.21(a),  add  after  the  words 
"The  navigable  waters  of  the  United 
States",  the  words  ",  and  non-navigable 
state  waters  after  [Insert  date  5  years 
frx)m  publication  in  the  Federal  Register 
ofthe  final  rule.]," 

4.  In  §  62.33,  redesignate  the 
introductory  text  as  paragraph  (a). 


redesignate  existing  i>aragraphs  (a) 
through  (d)  as  (a)(1)  to  {a)(4),  and  add  a 
new  paragraph  (b)  to  read  as  follows: 

S62.33    Information  and  rsgulalory  marlcs. 

*        •        *        •        • 

(b)  When  a  buoy  is  used  as  an 
information  or  regulatory  mark  it  shall 
be  white  with  two  horizontal  orange 
bands  of  international  orange  placed 
completely  around  the  buoy 
circumference.  One  band  shall  be  at  the 
top  of  the  buoy  body,  with  a  second 
band  placed  just  above  the  waterline  of 
the  buoy  so  that  both  bands  are  clearly 
visible. 

§62.35    [Amandsd] 

5.  hi  §  62.35  add  the  following  words 
to  the  end  of  the  text-  "Lighted  mooring 
buoys  may  display  a  slow  flashing  white 
light." 

6.  Add  §  62.54  to  Supart  B  to  read  as 
follows: 

§62.54    Ownership  IdsntllteaUoo. 

Ownership  identification  on  private 
or  state  aids  to  navigation  is  permitted 
so  long  as  it  does  not  change  or  hinder 
an  underatanding  of  the  meaning  of  the 
aid  to  navigation. 

PART  66— PRIVATE  AIDS  TO 
NAVIGATION 

7.  The  authority  citation  lor  part  66 
continues  to  read  as  follows: 

Authority:  14  U.S.C  83,  85;  43  U.S.C 
1333;  49  CFR  1.46. 

§66.01-10    [Amended] 

8.  In  §  66.01-10  delete  paragraph  (b) 
and  remove  the  paragraph  designation 
(a). 

9.  Revise  §  66.05-1  to  read  as  follows: 

§06.06-1    Purpose. 

The  purpose  of  the  regulations  in  this 
subpart  is  to  prescribe  the  conditions 
under  which  state  governments  may 
regulate  aids  to  navigation  owned  by 
state  or  local  governments,  or  private 
parties.  With  the  exception  of  the 
provisions  of  subpart  66.10.  which  are 
valid  flintil  [Insert  date  five  years  from 
date  of  publication  in  the  Federal 
Register  of  the  final  rule.],  aids  to 
navigation  must  be  in  accordance  with 
the  United  States  Aids  to  Navigation 
System  in  part  62  of  this  subchapter. 

10.  In  §  66.05-5.  revise  the  section 
heading  and  paragraph  (b)  to  read  as  ' 
follows: 

§66.05-6    Deflnttions. 

•         *         •         •         • 

(b)  The  term  Uniform  State  Waterway 
Marking  System  (USWMS)  means  the 
system  of  private  aids  to  navigation 
which  may  be  operated  in  State  waters. 
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Subpart  66.10.  which  describes  the 
USWMS,  expires  on  [Insert  date  five 
years  from  the  date  of  publication  in  the 
Federal  Register  of  the  final  rule.). 


166.06-20(0(3)    [AiMfMledl 

11.  In  §  66.05-20(c)(3)  add  to  the 
beginning  of  the  paragraph  the  words  "If 
prior  to  (Insert  date  five  years  from  the 
date  of  publication  in  the  Federal 
Register  of  the  final  rule.),"  and 
uncapitalized  the  word  "Specification". 

12.  Revise  §66.10-1  to  read  as 
follows: 

§66.10-1    General. 

(a)  Until  [Insert  date  five  years  from 
date  of  publication  in  the  Federal 
Register  of  the  final  rule.],  the  Uniform 
State  Waterway  Marking  System's 
(USWMS)  aids  to  navigation  provisions 
for  marking  channels  and  obstructions 
may  be  used  in  those  navigable  waters 
of  the  U.S.  that  have  been  designated  as 
state  waters  for  private  aids  to 
navigation  and  in  those  internal  waters 
that  are  non-navigable  waters  of  the  U.S. 
All  other  provisions  for  the  use  of 
regulatory  markers  and  other  aids  to 
navigation  shall  be  in  accordance  with 
the  United  States  Aid  to  Navigation 
System,  described  in  part  62  of  this 
subchapter. 

(b)  The  USATONS  may  be  used  in  all 
U.S.  waters  under  state  jurisdiction, 
including  non-navigable  state  waters. 

§66.10-6    [Removed] 

13.  Remove  §66.10-5. 

§66.10-10    [Removed] 

14.  Remove  §  66. 10-10. 

§66.10-20    [Removed] 

15.  Remove  §66.10-20. 

§66.10-25    [Removed] 

16.  Remove  §66.10-25. 

§66.10-30    [Removed] 

17.  Remove  §66.10-30. 

18.  Revise  §  66.10-35  to  read  as 
follows:  * 

§66.10-35    Navigation  llghta. 

(a)  A  red  light  shall  only  be  used  on 
a  solid  colored  red  buoy.  A  green  light 
shall  only  be  used  on  a  solid  colored 
black  or  a  solid  colored  green  buoy. 
White  lights  shall  be  used  for  all  system 
buoy  other  buoys.  When  a  light  is  used 
on  a  cardinal  or  a  vertically  stripped 
white  and  red  buoy  it  shall  always  to 
quick  fiashing. 

(b)  [Reserved) 

§66.10-40    [Removed] 
18.  Remove  §66.10-40. 


§66.10-45    [Removed] 

19.  Remove  §66.10-45. 

Dated:  December  17.  1997. 
Emaat  R.  Riatta. 

RearAdmiml.  VS.  Coast  Guard.  Assistant 

Commandant  for  Operations. 

(FR  Doc  97-33466  Filed  12-22-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IL156b;  FRL-6900-4] 

Approval  and  Promulgation  of 
Implamentation  Plan;  lllinoia 

AOENCY:  United  States  Environmental 
Protection  Agency  (USBPA). 
ACnOM:  Fhroposed  rule. 

summary:  The  USEPA  proposes  to 
approve  a  revision  to  the  Illinois  State 
Implementation  Plan  (SIP)  for  the 
general  conformity  rules.  The  general 
conformity  SIP  revisions  enable  the 
State  of  Illinois  to  implement  the 
Federal  general  conformity 
requirements  in  the  nonattainment  and 
maintenance  areas  at  the  State  or  local 
level  in  accordance  with  40  CFR  part  93, 
subpart  B — Determining  Conformity  of 
General  Federal  Actions  to  State  or 
Federal  Implementation  Plans. 
DATES:  Written  comments  on  this 
proposed  action  must  be  received  by 
January  22.  1998. 

A(X)RESSES:  Written  comments  should 
be  sent  to: ).  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch.  (AR-ISJ).  USEPA. 
Region  5,  77  West  )ackson  Boulevard, 
Chicago.  Illinois  60604-3590. 

(Copies  of  the  request  and  the 
USEPA's  analysis  are  available  for 
inspection  at  the  following  address: 
(Please  telephone  Patricia  Morris  at 
(312)  353-6656  before  visiting  the        , 
Region  5  office.)  USEPA.  Region  5.  Air 
and  Radiation  Division,  77  West  fackson 
Boulevard.  Chicago,  Illinois  60604- 
3590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Morris  (312)  353-8656. 

SUPPt-EMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  December  5. 1997. 
Michelle  D.  )ordan. 

Acting  Regional  Administrator.  Region  V. 
|FR  Doc.  97-33323  Filed  12-22-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA179-0062b:  FRL-S011-3] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Mojave 
Desert  Air  Quality  Management  District 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
miscellaneous  metal  parts  and  products 
coating  industry.  The  intended  effect  of 
proposing  approval  of  Mojave  Desert  Air 
Quality  Management  District  Rule  1115 
is  to  regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  the  Final  Rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  state's  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
.relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  (Domments  on  this  proposed  rule 
must  be  received  in  writing  by  January 
22,  1998. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Andrew 
Steckel.  Rulemaking  Office  (AIR-4),  Air 
Division.  U.S.  Environmental  Protection 
Agency.  Region  9.  75  Hawthorne  Street. 
San  Francisco.  CA  94 1 05-3901 . 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
R^ion  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revision  is  also  available  for  inspection 
at  the  following  locations: 
Mojave  Desert  Air  Quality  Management 

District.  15428  Civic  Drive,  Suite  200, 

Victorville.  CA  92392 
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California  Air  Resources  Board, 
Stationary  Source  Divison,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento.  CA  95812. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerald  S.  Wamsley,  Ridemaking  Office 
(Air-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415) 744-1226. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Mojave  Desert  Air 
Quality  Management  District  Rule  1115, 
Miscellaneous,  Metal  Part  and  Products 
Coating  Operations,  submitted  to  EPA 
on  July  23.  1996  by  the  California  Air 
Resources  Board.  For  further 
information,  please  see  the  information 
provided  in  the  Direct  Final  action  that 
is  located  in  the  Rules  Section  of  this 
Federal  Register. 

Authority:  42  U.S.C.  7401-7871q. 

Dated:  September  27, 1997. 
Felicia  Maims, 
Regional  A  dministrator. 
(FR  Doc.  97-33318  Filed  12-22-07:  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPan52 
ICO-44-1-«ee6(b);  FRL-6930-2] 

Clean  Air  Act  Approval  and 
Promulgation  of  State  Implementation 
Plan  for  Colorado;  Cartwn  Monoxide 
Contingency  Measures  for  Colorado 
Springs  and  Fort  Collins 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rtde. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Colorado  with  a  letter  dated  February 
18, 1994.  This  submittal  addresses  the 
Federal  Clean  Air  Act  requirement  to 
submit  contingency  measures  for  carbon 
monoxide  (CO)  for  the  Colorado  Springs 
and  Fort  Collins  areas  in  Colorado 
designated  as  nonattainment  for  the  CO 
National  Ambient  Air  Quality  Standards 
(NAAQS). 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  conunents.  The  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 


rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn,  and  all 
public  comments  received  during  the 
30-day  comment  period  set  forth  below 
will  be  addressed  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  January 
22,  1998. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Jeff  Houk 
at  the  EPA  Regional  Office  listed  below. 
Copies  of  the  State's  submittal  and 
documents  relevant  to  this  proposed 
rule  are  available  for  inspection  during 
normal  business  hours  at  the  following 
location:  Air  Programs.  Environmental 
Protection  Agency,  Region  Vm,  999 
18th  Street,  Suite  500,  Denver.  Colorado 
80202-2405. 

FOR  FURTHER  MFORMATION  CONTACT:  Jeff 
Houk  at  (303)  312-6446. 
SUPPLaeiTARV  MFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  September  28, 1995. 

Editorial  note:  This  document  was 
received  at  the  Oilice  of  tlie  Federal  Register 
December  17, 1997. 

Jack  W.  McGraw, 

Acting  Regional  Administrator,  Region  VM. 
[FR  Doc.  97-33319  Filed  12-22-97;  8:45  am) 
BHJJNQ  cooc  assft-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  144  and  146 
[FRL-6939-1] 

Federal  Register  Notice  of 
Stakeholders  Meeting  on  Revisions  to 
the  Underground  Injection  Control 
Regulations  for  Class  V  Injection  Wells 

AOENCY:  Environmental  Protection 
Agency. 

ACTION:  Announcement  of  stakeholders 
meetings.' 


summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  will  hold 
public  meetings  on  January  20,  1998  in 
Washington,  DC  and  January  27  in 
Chicago,  IL.  The  purpose  of  these 
meetings  will  be  to  gather  information 
and  collect  opinions  bora  parties  who 
will  be  afiiBcted  by  or  are  otherwise 
interested  in  the  Revisions  to  the 
Underground  Injection  Control  (UIC) 
Regulations  for  Class  V  Injection  Wells. 
Typically,  Class  V  wells  are  shallow 


wells  which  inject  a  variety  of  fluids 
direcUy  below  the  land  surface.  The 
Class  V  wells  under  consideration  for 
new  requirements  include  motor  vehicle 
waste  disposal  wells,  cesspools,  and 
industrial  waste  disposal  wells  in 
ground  water-based  source  water 
protection  areas.  EPA  will  consider  the 
comments  and  views  expressed  in  these 
meetings  in  developing  the  proposed 
regulation.  EPA  is  especially  interested 
in  seeking  input  horn  small  entities  and 
small  entity  representatives.  EPA 
encourages  the  full  participation  of  all 
stakeholders  throughout  this  process. 
DATES:  The  stakeholder  meetings 
regarding  the  Revisions  to  the 
Underground  Injection  Control 
Regulations  for  Class  V  Injection  Wells 
will  be  held  on: 

1.  January  20. 1998,  9:30  a.m.  to  3:30 
p.m.  EST  in  Washington,  DC 

2.  January  27, 1998,  9:30  am  to  3:30 
pm  EST  in  Chicago,  IL 
ADDRESSES:  To  register  for  the  meeting, 
please  contact  the  EPA  Safe  Drinking 
Water  HoUine  at  l-«00-426-4791,  or 
Jennifer  Greenamoyer  of  EPA's  Office  of 
Ground  Water  and  Drinking  Water  at 
(202)  260-7829.  Participants  registering 
in  advance  %vill  be  mailed  a  packet  of 
materials  before  the  meeting.  Interested 
parties  who  cannot  attend  the  meeting 
in  person  may  participate  via 
conference  call  and  should  register  with 
the  Safe  Drinking  Water  HoUine. 
Conference  lines  will  be  allocated  on 
the  basis  of  first-reserved,  first  served. 
Members  of  the  public  who  cannot 
participate  via  conference  call  or  in 
person  may  submit  comments  in  writing 
by  January  30, 1998  to  Jennifer 
Greenamoyer.  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W. 
(4606).  Washington,  DC  20460  or  E-mail 
to 

greenamoyer.jennifei^epamail.epa.gov. 
The  stakeholder  meetings  will  be  held 
in  the  following  locations: 

1.  Washington  Information  Center, 
401  M  Street,  S.W.,  Room  3, 
Washington.  DC  20460 

2.  EPA,  Region  V,  Ralph  Metcalfe 
Federal  Building.  Lake  Michigan  Room 
(12th  Floor).  77  West  Jackson  Blvd.. 
Chicago,  IL  60604 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  on  meeting 
logistics,  please  contact  the  Safe 
Drinking  Water  Hotline  at  l-«00-426- 
4791.  For  information  on  the  activities 
related  to  this  rulemaking,  contact: 
Jennifer  Greenamoyer.  U.S.  EPA  at  (202) 
260-7829. 

SUPPLEMENTARY  INFORMATION:  The 
Environmental  Protection  Agency  is 
developing  revisions  to  the 
Underground  Injection  Control 
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Regulations  for  Class  V  Injection  Wells 
(40  CFR  parts  144  and  146)  to  addrsM 
the  risk  posed  by  Class  V  injection  wells 
to  drinking  water  supplies.  EPA  is 
considering  changes  to  the  Class  V 
Undergnnud  Injection  Control 
regulations  that  would  add  new 
requirements  for  relatively  high-risk 
Class  V  wells  in  areas  near  drinking 
water  supplies.  Under  consideration  is  a 
ban  on  Class  V  motor  vehicle  waste 
disposal  wells  and  large-capacity 
cesspools  located  in  ground  water-based 
source  water  protection  areas  being 
delineated  by  States  under  the  1996 
Amendments  to  the  Safe  Drinking  Water 
Act.  In  addition,  fluids  released  in  Class 
V  industrial  waste  disposal  wells  in 
ground  water-based  source  water 
protection  areas  could  be  required  to 
meet  certain  standards  of  quality. 

EPA  is  considering  proposing  these 
new  requirements  because  available 
information  shows  that  Class  V  motor 
vehicle  waste  disposal  wells,  cesspools, 
and  industrial  waste  disposal  wells  poee 
a  high  risk  of  ground  water 
contamination.  Targeting  the 
requirements  to  those  wells  near  ground 
water-based  drinking  water  supplies 
would  achieve  substantial  protection  of 
underground  sources  of  drinking  water. 
The  rule  addieeeed  in  this  notification 
is  being  developed  in  response  to  a 
January  28,  1997  consent  decree  with 
the  Sierra  Club  Legal  Defense  Fund  and 
has  a  court  deadline  of  June  18,  1997  for 
profKMal  and  July  31.  1999  for  final. 
EUaabetk  Fellows, 

Acting  Dinctor,  Office  of  Ground  Water  and 
Drinlung  Water. 

|FR  Doc.  97-33325  Filed  12-22-97:  8:45  am] 
■ajJNO  COM 


ENVinONMEHTAL  PROTECTION 
AGENCY 

40CniPwt799 

(<yfTt-421MA;  nU.-<7«2-«] 
RM  1071MIC7« 

TmUoq  Consent  Ordec  snd  Eiport 
NottfloMlon  Re^utfements  fof  1|1t2* 

AOBCV:  Environmental  Protection 
Agency  (EPA). 
ikCnOM:  Proposed  nde. 


r:  On  June  28, 1996.  EPA 
propoeed  a  test  rule  under  section  4(a) 
of  the  Toxic  Substances  Control  Act 
(TSCA)  to  require  manufacturers  and 
proceesors  of  21  hasaidous  air 
poUutanU  (HAPs)  to  tast  these 
subatancaa  for  certain  health  efEscts. 
Included  as  one  of  these  cheinical 


substances  was  1,1,2-trichloroethane 
(CAS  No.  79-00-5).  EPA  invited  the 
submission  of  proposals  for  enforceable 
consent  agreements  (ECAs)  for 
pharmacokinetics  testing  of  the  HAPs 
chemicals  and  received  a  proposal  for 
testing  1,1,2-trichloroethane  from  the 
HAP  Task  Force.  In  a  previous 
dociunent  EPA  solicited  interested 
parties  to  monitor  or  participate  in 
negotiations  on  an  ECA  for  1,1,2- 
trichloroethane.  EPA  is  proposing  that  if 
an  ECA  is  successfully  concluded  for 
1,1.2-trichioroethane,  then  the 
subsequent  publication  of  the  TSCA 
section  4  testing  consent  order  (Order) 
in  the  Federal  Register  would  add  1.1.2- 
trichloroethane  to  the  table  of  testing 
consent  orders  for  substances  and 
mixtures  with  Chemical  Abstract 
Service  Registry  Numbers.  As  a  result  of 
the  proposed  addition  of  1,1.2- 
trichloroethane,  all  exporters  of  1,1,2- 
trichloroethane,  including  persons  who 
do  not  sign  the  ECA,  would  be  subject 
to  export  notification  requirements 
under  section  12(b)  of  TSCA. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by  EPA 
on  or  before  January  27, 1998. 
AOORCSWS:  Each  comment  must  bear 
the  docket  control  number,  OPPTS- 
42198A.  All  comments  should  be  sent 
in  triplicate  to:  OPPT  Document  Control 
Officer  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency.  401  M  St..  SW..  Rm. 
C-099.  East  Tower,  Washington,  DC 
20460. 

Comments  and  data  may  also  be 
submitted  electronically  to: 
oppt.ncic#epamail. epa.gov.  following 
the  instructions  under  Unit  IV.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
inmrmation  claimed  as  CBI  must  uso  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  document 
Persons  submitting  information  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  make  the 
infonnation  available  to  the  public 
writhout  further  notice  to  the  submitter. 
POM  RMTMM  IIOIMATWII  CONTACT:  For 
additional  information:  Susan  B.  Hazen, 
Dtiector.  Environmental  Assistance 


Division  (7408),  Rm.  ET-543B.  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St,  SW.,  Washington.  IX  20460: 
telephone:  (202)  554-1404.  TDD:  (202) 
554-0551;  e-mail  address:  TSCA- 
Hotline9e(>amail.epa.gov. 

For  technical  information:  Richard  W. 
Leukroth.  Jr..  Project  Manager.  Chemical 
Information  and  Testing  Branch  (7405). 
Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460;  telephone:  (202)  260-0321;  e- 
mail  address: 

leukroth.rich9epamail.epa.gov. 
StJPPtEMBaARY  INf=0RMAT10N: 

I.  Electronic  Availability 

Internet:  Electronic  copies  of  this 
document  and  various  support 
documents  are  available  mm  the  EPA 
Home  Page  at  the  Federal  Register 
— Environmental  Documents  entry  for 
this  document  under  "Laws  and 
Regulations"  (http://www.epa.gov/ 
fedrgstr/EPA-TOX/1997/). 

n.  Development  of  Enforceable  Consent 
Agreement  for  1,1.2-Trichloroethane 

1.1,2-Trichloroethane  was  one  of  the 
chemicals  proposed  for  health  effects 
testing  in  a  proposed  HAPs  test  rule 
under  section  4(a)  of  TSCA  in  the 
Federal  Register  of  June  26. 1996  (61  FR 
33178)  (FRL-4869-1).  In  the  proposed 
HAPs  test  rule.  EPA  invited  the 
submission  of  proposals  for 
pharmacokinetics  (PK)  testing  for  the 
chemicals  included  in  the  proposed 
HAPs  test  rule.  These  proposals  could 
provide  the  basis  for  negotiatioif  of 
ECAs.  which,  if  successfully  concluded, 
would  be  incorporated  into  Orders.  The 
PK  studies  would  be  used  to  conduct 
route-to-route  extrapolstion  of  toxicity 
data  from  routes  other  than  inhalation  to 
predict  the  effects  of  inhalation 
exposure,  as  an  alternative  to  testing 
proposed  under  the  HAPs  test  rule.  A 
proposal  for  PK  testing  for  1.1.2- 
tricnloroethane  was  submitted  by  the 
HAP  Task  Force  to  EPA  on  November 
2S,  1986.  The  Agency  reviewed  this 
alternative  testing  proposal  and 
prepared  a  preliminary  technical 
analysis  of  the  proposal  which  it  sent  to 
the  HAP  Task  Force  on  June  26, 1997. 
The  HAP  Task  Force  responded  on  July 
31. 1907.  that  it  has  s  continued  interest 
in  pursuing  the  EGA  process  for  1.1.2- 
trichloroethane.  EPA  bes  decided  to 
proceed  with  the  ECA  process  fw  1,1.2- 
trichloroethane.  EPA  has  published  a 
dociunent  soliciting  interested  peities  to 
monitor  or  psrticipete  in  negotiations  on 
HI  ECA  for  PK  testing  of  1.1.2- 
tiichloroethane  in  the  Fedaval  1 
of  December  19, 1997.  The  j 
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for  ECA  negotiations  are  described  at  40 
CFR  790.22(b). 

If  the  ECA  for  1,1,2-trichloroethane  is 
successfully  concluded,  and  an  Order  is 
published  in  the  Federal  Register, 
testing  to  develop  needed  data  would  be 
required  of  those  persons  that  have 
signed  the  agreement.  Section  12(b)  of 
TSCA  provides  that  if  any  person 
exports  or  intends  to  export  to  a  foreign 
country  a  chemical  substance  or  mixture 
for  which  the  submission  of  data  is 
required  under  section  4  of  TSCA,  that 
person  shall  notify  EPA  of  this  export  or 
intent  to  export.  This  requirement 
applies  to  data  obtained  from  either  a 
test  rule  or  an  ECA  and  Order  under  the 
authority  of  section  4  of  TSCA.  EPA 
intends  the  ECA  to  include  the  export 
notification  requirements  of  section 
12(b)  of  TSCA,  codified  at  40  CFR  part 
707.  subpart  D. 

IIL  Publication  of  Testing  Consent 
Order 

EPA  is  proposing  that  if  an  ECA  is 
successfully  concluded  for  1,1,2- 
trichloroethane,  the  publication  of  the 
Order  in  the  Federal  Register  would 
add  1,1,2-trichloroethane  to  the  table  in 
40  CFR  799.5000.  Testing  consent 
orders  for  substances  and  mixtures  with 
Chemical  Abstract  Service  Registry 
Numbers. 

Exporters  of  chemicals  listed  at  40 
CFR  799.5000  are  required  under  40 
CFR  799.19.  Chemical  imports  and 
exports,  to  comply  with  the  export 
notification  requirements  of  40  CFR  part 
707,  subpart  D.  This  proposed  rule, 
when  fiiialized,  would  amend 
§  799.5000,  and,  in  accordance  with  40 
CFR  799.19.  all  exporters  of  1,1,2- 
trichloroethane,  including  persons  who 
do  not  sign  the  ECA,  would  be  subject 
to  export  notification  requirements 
under  40  CFR  part  707,  subpart  D. 

Under  40  CFR  707.65(a)(2)(ii),  a 
person  who  exports  or  intends  to  export 
for  the  first  time  to  a  particular  foreign 
country  a  chemical  subject  to  TSCA 
section  4  data  requirements  must  submit 
a  one-time  notice  to  EPA  identifying  the 
chemical  and  country  of  import.  A 
single  notice  can  cover  multiple 
chemicals  and  multiple  countries.  If 
additional  importing  countries  are 
subsequentiy  added,  additional  export 
notices  must  be  submitted  to  EPA.  Other 
procedures  for  submitting  export 
notifications  to  EPA  are  described  in  40 
CFR  707.65. 

Under  40  CFR  707.67,  the  contents  of 
the  export  notification  frtim  the  exporter 
or  intended  exporter  to  EPA  shall 
include: 

1.  The  name  of  the  chemical  (i.e.,  in 
this  case,  1,1.2-trichloroethane). 


2.  The  name  and  address  of  the 
exporter. 

3.  The  coimtry(ies)  of  import. 

4.  The  date(s)  of  export  or  intended 
export. 

5.  The  section,  of  TSCA  under  which 
EPA  has  taken  action  (i.e..  in  this  case, 
section  4  of  TSCA). 
Following  receipt  of  the  12(b) 
notification  from  the  exporter  or 
intended  exporter,  under  40  CFR 
707.70,  EPA  will  provide  notice  of  the 
export  or  intended  export  to  the  affected 
foreign  govenunent(s). 

IV.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  including  the  public 
version,  that  does  not  include  any 
information  claimed  as  CBI.  has  been 
established  for  this  rulemaking  under 
docket  control  number  OPPTS-42198A. 
The  public  version  of  this  record  is 
available  for  inspection  from  12  noon  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center. 
Rm.  NE  B-607,  401  M  St,  SW.. 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directiy  to  EPA  at: 

opptncic9epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number,  OPPTS- 
42198A.  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

V.  Regulatory  Assessment 
Requirements 

A.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  EPA  does  not 
believe  that  the  impacts  of  this  proposed 
rule  constitute  a  significant  economic 
impact  on  small  entities. 

Export  regulations  promulgated 
pursuant  to  section  12(b)  of  TSCA — 40 
CFR  part  707,  subpart  D — require  only 
a  one-time  notification  to  each  foreign 
coimtry  of  export  for  each  chemical  for 
which  data  are  required  imder  section  4 
of  TSCA.  In  an  analysis  of  the  economic 
impacts  of  the  July  27. 1993, 
amendment  to  the  rules  implementing 
section  12(b)  of  TSCA  (58  FR  40238), 
EPA  estimated  that  the  one-time  cost  of 
preparing  and  submitting  the  TSCA 
section  12(b)  notification  was  $62.60. 


See  U.S.  EPA,  "Economic  Analysis  in 
Support  of  the  Final  Rule  to  Amend 
Rule  Promulgated  Under  TSCA  Section 
12(b)."  OPPT/ETD/RIB.  June  1992, 
contained  in  the  record  for  the  HAPs 
riilemaking  (OPPTS-42187).  Inflated 
through  the  last  quarter  of  1996  using 
the  Consumer  Price  Index,  the  current 
cost  is  estimated  to  be  $69.56.  Although 
data  available  to  EPA  regarding  expKjrt 
shipments  of  the  HAPs  chemicals  are 
limited,  a  small  exporter  would  have  to 
have  annual  revenues  below  $6,956  per 
chemical/countiy  combination  in  order 
to  be  impacted  at  a  1%  or  greater  level. 
For  example,  a  small  exporter  filii^  3 
notifications  per  year  would  have  to 
have  annual  sales  revenues  below 
$20,868  (3  X  $6,956)  in  order  to  be 
classified  as  impacted  at  the  greater  than 
1%  level.  EPA  believes  that  it  is 
reasonable  to  assume  that  fiew,  if  any. 
small  exporters  would  file  sufficient 
export  notifications  to  be  impacted  at  or 
above  the  1%  level.  Based  on  this,  the 
export  notification  requirements 
triggered  by  the  ECA  for  1,1.2- 
trichloroethane  would  be  luilikely  to 
have  a  significant  economic  impact  on 
small  exporters.  Because  EPA  lus 
concluded  that  there  is  no  significant 
impact  on  small  exporters,  the  Agency 
does  not  need  to  determine  the  number 
or  size  of  the  entities  that  would  be 
imp^ed  at  a  1%  or  greater  level. 

Therefore,  the  Agency  certifies  that 
this  proposed  rule,  if  finalized,  would 
not  have  a  significant  economic  impact 
on  small  entities. 

B.  Executive  Order  12866;  Executive 
Order  12898;  Executive  Order  13045 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993).  this  proposed 
rule  is  not  a  "significant  regulatory 
action"  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB).  It 
does  not  involve  special  considerations 
of  envirohmental-justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629,  February  16,  1994),  nor 
raise  any  issues  regarding  children's 
environmental-health  risks  under 
Executive  Order  13045  (62  FR  1985, 
April  23, 1997)  because  the  Executive 
order  does  not  apply  to  actions  expected 
to  have  an  economic  impact  of  less  than 
$100  million. 

C.  Paperwork  Reduction  Act 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  an  information  collection 
request  unless  it  displays  a  currenUy 
valid  control  number  assigned  by  OMB. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
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approved  by  OMB  pursuant  to  the 
Paperwork  Reduction  Act.  44  U.S.C 
3501  et  seq.,  under  OMB  control 
number  2070-0030  (EPA  ICR  No.  0795). 
The  public  reporting  burden  for  the 
collection  of  information  is  estimated  to 
average  0.55  hours  per  response. 

D.  Unfunded  Mandates  Reform  Act 

Title  U  of  the  Unfunded  Nf4andates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
certain  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector,  and  to  seek  input  from 
State,  local,  and  tribal  governments  on 
certain  regulatory  actions.  EPA  haa 
determined  that  this  action  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State.  local,  and  tribal 


governments,  in  the  aggregate,  or  the 
private  sector  in  any  1  year.  Therefore, 
this  action  is  not  subiect  to  the 
requirements  of  sections  202  and  205  of 
UMRA.  The  requirements  of  sections 
203  and  204  of  UMRA  which  relate  to 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments  and  to  regulatory 
proposals  that  contain  a  significant 
Federal  intergoverrmiental  mandate, 
respectively,  also  do  not  apply  to  this 
proposed  rule  because  the  rule  would 
only  afiisct  the  private  sector,  i.e..  those 
companies  that  test  chemicals. 

List  of  Subjects  in  40  CFR  Part  7M 

Enviroiunental  protection.  Chemicals, 
Exports,  Hazardous  substances.  Health, 
Laboratories,  Reporting  and 
recordkeeping  requirements. 


Dated:  December  16, 1997. 

Lyna  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
chapter  I  be  amended  as  follows: 

PART  79»-(AMENDED] 

1.  The  authority  citation  for  part  799 
woidd  continue  to  read  as  follows: 

Aatkoritjr:  15  U.S.C  2603,  2S11,  2625. 

2.  Section  799.5000  is  amended  by 
adding  1,1.2-trichloroethane  to  the  table 
in  CAS  number  order  to  read  as  follows: 

f  799.5000    Tasting  coneant  orders  for 
substanoea  and  mixtures  with  Ctiemical 
Abdraet  Sarvloe  Registry  I 


Subtlancs  or  mixture  name 

Taslino 

CAS  Number 

Fn  Puoncation  Daw 

• 

7»-<»-4 

• 

■                          • 
I.U-TricNofoeihwie 

•                        ■ 

1 

•  • 

•  • 

•                               • 
pnseft  dale  of  final  mle]. 

•                                                          • 

[FR  Doc.  97-33449  Filed  12-22-97:  8:45  am) 


ENVIflONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 
|pPFTS-'«S197A:  Fm.-8762-e) 
RM2070-AC79 

Testing  Consent  Order  and  Export 
Notification  Requirements  for  Ethylsns 
DichkHtde 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 


On  June  26,  1996,  EPA 
proposed  a  test  rule  under  section  4(a) 
of  the  Toxic  Substances  Control  Act 
(TSCA)  to  require  manufacturers  and 
processors  of  21  hazardous  air 
poUutanU  (HAPs)  to  test  these 
substances  for  certain  health  effects. 
Included  as  one  of  these  chemical 
substances  was  ethylene  dichloride 
(CAS  No.  107-06-2).  EPA  invited  the 
submission  of  proposals  for  enforceable 
consent  agreements  (ECAs)  for 
pharmacokinetics  testing  of  the  HAPs 
chemicals  and  received  a  proposal  for 


testing  ethylene  dichloride  from  the 
HAP  Task  Force.  In  a  previous 
document  published  EPA  has  solicited 
interested  parties  to  monitor  or 
participate  in  negotiations  on  an  BCA 
far  ethylene  dichloride.  EPA  is 
proposing  that  if  an  ECA  is  successfully 
concluded  for  ethylene  dichloride,  then 
the  subsequent  publication  of  the  TSCA 
section  4  testing  consent  order  (Order) 
in  the  Federal  Reaiater  would  add 
ethylene  dichloride  to  the  table  of 
testing  consent  orders  for  substances 
and  mixtures  «vith  Chemical  Abstract 
Service  Registry  Numbers.  As  a  result  of 
the  proposed  addition  of  ethylene 
dichloride.  all  exporters  of  ethylene 
dichloride,  including  persons  who  do 
not  sign  the  BCA.  would  be  subject  to 
export  notification  requirements  under 
section  12(b)  of  TSCA. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by  EPA 
on  or  before  January  27, 1908. 
AOOftCSSES:  Each  comment  must  bear 
the  docket  control  number,  OFPTS- 
42197A.  All  comments  should  be  sent 
in  triplicate  to:  OPPT  Document  Control 
Officer  (7407).  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
ProtecUon  Agency,  401  M  St.,  SW..  Rm. 
C-099,  East  Tower.  Washington.  DC 
20460. 

Comments  and  data  may  also  be 
submitted  electronically  to: 


oppt.ncic#epamail.epa.gov.  following 
the  instructions  under  Unit  IV.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
infionnation  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  document. 
Persons  submitting  information  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  make  the 
information  available  to  the  public 
without  further  notice  to  the  submitter. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
additional  information:  Susan  B.  Hazen. 
Director,  Environmental  Assistance 
Division  (7408).  Rm.  ET-543B,  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460; 
telephone:  (202)  554-1404.  TDD:  (202) 
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554-0551;  e-mail  address:  TSCA- 
HotlineOepamail.epa.gov. 

For  technical  information  :  Richard 
W.  Leukroth,  Jr.,  Project  Manager, 
Chemical  Information  and  Testing 
Branch  (7405),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone:  (202) 
260-0321;  e-mail  address: 
leukroth.rich@epamail.epa.gov. 
8UPPL£MENTARY  INFORMATION: 

L  Electronic  Availability 

Internet:  Electronic  copies  of  this 
document  and  various  support 
documents  are  available  from  the  EPA 
Home  Page  at  the  Federal  Register 
— ^Environmental  Documents  entry  for 
this  document  under  "Laws  and 
Regulations"  (http://www.epa.gov/ 
fedrg8tr/EPA-TOX/1997/). 

n.  Development  of  Enforceable  Consent 
Agreement  for  Ethylene  Dichloride 

Ethylene  dichloride  was  one  of  the 
chemicals  proposed  for  health  effects 
testing  in  a  proposed  HAPs  test  rule 
under  section  4(a)  of  TSCA  in  the 
Federal  Register  of  June  26, 1996  (61  FR 
33178)  (FRL-4869-1).  In  the  proposed 
HAPs  test  rule,  EPA  invited  the 
submission  of  proposals  for 
pharmacokinetics  (PK)  testing  for  the 
chemicals  included  in  the  proposed 
HAPs  test  rule.  These  proposals  could 
provide  the  basis  for  negotiation  of 
ECAs,  which,  if  successfully  concluded, 
would  be  incorporated  into  Orders.  The 
PK  studies  would  be  used  to  conduct 
route-to-route  extrapolation  of  toxicity 
data  from  routes  other  than  inhalation  to 
predict  the  effects  of  inhalation 
expostire,  as  an  alternative  to  testing 
proposed  under  the  HAPs  test  rule.  A 
proposal  for  PK  testing  for  ethylene 
dichloride  was  submitted  by  the  HAP 
Task  Force  to  EPA  on  November  25, 
1996.  The  Agency  reviewed  this 
alternative  testing  proposal  and 
prepared  a  preliminary  technical 
analysis  of  the  proposal  which  it  sent  to 
the  HAP  Task  Force  on  June  26, 1997. 
The  HAP  Task  Force  responded  on  July 
31, 1997,  that  it  has  a  continued  interest 
in  pursuing  the  ECA  process  for 
ethylene  dichloride.  EPA  has  decided  to 
proceed  with  the  ECA  process  for 
ediylene  dichloride.  EPA  has  published 
a  document  soliciting  interested  parties 
to  monitor  or  participate  in  negotiations 
on  an  ECA  for  PK  testing  of  ethylene 
dichloride  in  the  I^ederal  Register  of 
December  19,  1997.  The  procedures  for 
ECA  negotiations  are  described  at  40 
CFR  790.22(b). 

If  the  ECA  for  ethylene  dichloride  is 
successfully  concluded,  and  an  Order  is 
published  in  the  Federal  Register, 


testing  to  develop  needed  data  would  be 
required  of  those  persons  that  have 
signed  the  agreement.  Section  12(b)  of 
TSCA  provides  that  if  any  person 
exports  or  intends  to  export  to  a  foreign 
country  a  chemical  substance  or  mixtiu« 
for  which  the  submission  of  data  is 
required  under  section  4  of  TSCA,  that 
person  shall  notify  EPA  of  this  export  or 
intent  to  export.  This  requirement 
applies  to  data  obtained  from  either  a 
test  rule  or  an  ECA  and  Order  imder  the 
authority  of  section  4  of  TSCA.  EPA 
intends  the  ECA  to  include  the  export 
notification  requirements  of  section 
12(b)  of  TSCA,  codified  at  40  CFR  part 
707,  subpart  D. 

m.  Publication  of  Testing  Consent 
Order 

EPA  is  proposing  that  if  an  ECA  is 
successfully  concluded  for  ethylene 
dichloride,  the  publication  of  the  Order 
in  the  Federal  Register  would  add 
ethylene  dichloride  to  the  table  in  40 
CFR  799.5000,  Testing  consent  orders 
for  substances  and  mixtures  with 
Chemical  Abstract  Service  Registry 
Niunbers. 

Exporters  of  chemicals  listed  at  40 
CFR  799.5000  are  required  under  40 
CFR  799.19,  Chemical  imports  and 
exports,  to  comply  with  the  export 
notification  requirements  of  40  CFR  part 
707,  subpart  D.  This  proposed  rule, 
when  finalized,  would  amend 
§  799.5000,  and,  in  accordance  with  40 
CFR  799.19,  all  exporters  of  ethylene 
dichloride,  including  persons  who  do 
not  sign  the  ECA,  would  be  subject  to 
export  notification  requirements  under 
40  CFR  part  707.  subpart  D. 

Under  40  CFR  707.65(a)(2)(ii).  a 
person  who  exports  or  intends  to  export 
for  the  first  time  to  a  particular  foreign 
country  a  chemical  subject  to  TSCA 
section  4  data  requirements  must  submit 
a  one-time  notice  to  EPA  identifying  the 
chemical  and  country  of  import.  A 
single  notice  can  cover  multiple 
chemicals  and  multiple  countries.  If 
additional  importing  countries  are 
subsequently  added,  additional  export 
notices  must  be  submitted  to  EPA.  Other 
procedures  for  submitting  export 
notifications  to  EPA  are  described  in  40 
CFR  707.65. 

Under  40  CFR  707.67,  the  contents  of 
the  export  notification  from  the  exporter 
or  intended  exporter  to  EPA  shall 
include: 

1.  The  name  of  the  chemical  (i.e.,  in 
this  case,  ethylene  dichloride). 

2.  The  name  and  address  of  the 
exporter. 

3.  The  country(ies)  of  import 

4.  The  date(s)  of  export  or  intended 
export 


5.  The  section  of  TSCA  tmder  which 
EPA  has  taken  action  (i.e.,  in  this  case, 
section  4  of  TSCA). 
Following  receipt  of  the  12(b) 
notification  fit>m  the  exporter  or 
intended  exporter,  under  40  CFR 
707.70,  EPA  will  provide  notice  of  the 
export  or  intended  export  to  the  affected 
foreign  govemment(8). 

rv.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  including  the  public 
version,  that  does  not  include  any 
information  claimed  as  CBI,  has  been 
established  for  this  rulemaking  under 
docket  control  number  OPPTS-42197A. 
The  public  version  of  this  record  is 
available  for  inspection  frtim  12  noon  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE  B-607,  401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
direcUy  to  EPA  at: 

opptncicOepamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number,  OPPTS- 
42197A.  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

V.  R^^atory  Assessment 
Requirements 

A.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  EPA  does  not 
believe  that  the  impacts  of  this  proposed 
rule  constitute  a  significant  economic 
impact  on  small  entities. 

Export  regulations  promulgated 
pursuant  to  section  12(b)  of  TSCA — 40 
CFR  part  707,  subpart  D— require  only 
a  one-time  notification  to  each  foreign 
country  of  export  for  each  chemical  for 
which  data  are  required  under  section  4 
of  TSCA.  In  an  analysis  of  the  economic 
impacts  of  the  July  27. 1993. 
amendment  to  the  rules  implementing  . 
section  12(b)  of  TSCA  (58  FR  40238). 
EPA  estimated  that  the  one-time  cost  of 
preparing  and  submitting  the  TSCA 
section  12(b)  notification  was  S62.60. 
See  U.S.  EPA,  "Economic  Analysis  in 
Support  of  the  Final  Rule  to  Amend 
Rule  Promulgated  Under  TSCA  Section 
12(b)."  OPPT/ETD/RIB.  June  1992. 
contained  in  the  record  for  the  HAPs 
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rulemaking  (OPPTS-42187).  Inflated 
through  the  last  quarter  of  1996  using 
the  Consumer  Price  Index,  the  current 
cost  is  estimated  to  be  $69.56.  Although 
data  available  to  EPA  regarding  export 
shipmenU  of  the  HAPs  chemicals  are 
limited,  a  small  exporter  would  have  to 
have  annual  revenues  below  S6,956  per 
chemical/country  combination  in  order 
to  be  impacted  at  a  1%  or  greater  level. 
For  example,  a  small  exporter  filing  3 
notifications  per  year  would  have  to 
have  annual  sales  revenues  below 
$20,868  (3  X  $6,956)  in  order  to  be 
classiHed  as  impacted  at  the  greater  than 
1%  level.  EPA  believes  that  it  is 
reasonable  to  assume  that  few.  if  any, 
small  exporters  would  file  sufficient 
export  notifications  to  be  impacted  at  or 
above  the  1%  level.  Based  on  this,  the 
export  notiHcation  requirements 
triggered  by  the  ECA  for  ethylene 
dichloride  would  be  unlikely  to  have  a 
significant  economic  impact  on  small 
exporters.  Because  EPA  has  concluded 
that  there  is  no  significant  impact  on 
small  exporters,  the  Agency  does  not 
need  to  determine  the  number  or  size  of 
the  entities  that  would  be  impacted  at 
a  1%  or  greater  level. 

Therefore,  the  Agency  certifies  that 
this  proposed  rule,  if  finalized,  would 
not  have  a  significant  economic  impact 
on  small  entities. 

B.  Executive  Order  12866;  Executive 
Order  12898:  Executive  Order  13045 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  this  proposed 
rule  is  not  a  "significant  regulatory 
action"  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB).  It 
does  not  involve  special  considerations 


of  environmental-justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629,  February  16.  1994),  nor 
raise  any  issues  regarding  children's 
environmental-health  risks  under 
ExecuUve  Order  13045  (62  FR  1985. 
April  23. 1997)  because  the  Executive 
Older  does  not  apply  to  actions  expected 
to  have  an  economic  impact  of  less  than 
$100  million. 

C.  Paperwork  Reduction  Act 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
res{>ond  to.  an  information  collection 
request  unless  it  displays  a  currently 
valid  control  number  assigned  by  OMB. 
The  OMB  control  numbers  forEPA's 
regulations  are  listed  in  40  C3=R  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq..  under  OMB  control 
number  2070-0030  (EPA  ICR  No.  0795). 
The  public  reporting  burden  for  the 
collection  of  information  is  estimated  to 
average  0.55  hours  per  response. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
certain  regulatory  actions  on  State* 
local,  and  tribal  governments  and  the 
private  sector,  and  to  seek  input  from 
State,  local,  and  tribal  governments  on 
certain  regulatory  actions.  EPA  has 
determined  that  this  action  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 


governments,  in  the  aggregate,  or  the 
private  sector  in  any  1  year.  Therefore, 
this  action  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA.  The  requiremenU  of  sections 
203  and  204  of  UMRA  which  relate  to 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments  and  to  regulatory 
proposals  that  contain  a  significant 
Federal  intergovernmental  mandate, 
respectively,  also  do  not  apply  to  this 
proposed  rule  because  the  rule  would 
only  affect  the  private  sector,  i.e.,  those 
companies  that  test  chemicals. 

List  ofSui^ects  in  40  CFR  Part  799 

Environmental  protection.  Chemicals. 
Exports,  Hazardous  substances.  Health, 
Laboratories.  Reporting  and 
recordkeeping  requirements. 

Datad:  Decamber  16, 1997. 
Lynn  R.  GoidbBaa, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
chapter  I  be  amended  as  follows: 

PART  799— (AMENDED] 

1.  The  authority  citation  for  part  799 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2603,  2611,  2625. 

2.  Section  799.5000  is  amended  by 
adding  ethylene  dichloride  to  the  table 
in  CAS  number  order  to  read  as  follows: 

f799.S000    Testing  consent  orders  for 
substances  and  mixtures  with  Chemical 
Abstract  Service  Registry  Numbers. 


CAS  Number 


107-06-2 


SutMlance  or  mixture  name 


Ettiyiene  dicMoride ^.. 


Testing 


FR  Publication  Date 


(Insert  date  of  final  rule]. 
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(FR  Doc.  97-33448  Filed  12-22-97;  8:45  am] 
BHLXiNQ  COM  asao-eo-F 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wlldilfe  Service 

50  CFR  Part  17 
RIN  1016-AE06 

Endangered  and  Threatened  Wildlife 
and  Plante;  Reopening  of  Confment 
Period  on  Proposed  Endangered 
Status  for  ttie  Preble's  Meadow 
Jumping  Mouse 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

public  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
provides  notice  that  the  comment 
period  on  the  Service's  proposal  to  list 
the  Preble's  meadow  jumping  mouse 
(Zapus  hudsonius  preblei)  as 
endangered  throughout  its  range  (62  FR 
14093,  March  25. 1997)  is  reopened  as 
of  December  23, 1997.  The  Service  is 
soliciting  any  new  information  or 
comments  on  the  proposed  listing  of  the 
Preble's  meadow  jumping  mouse.  The 
Service  notes  that  information  and  data 
collected  since  the  publication  of  the 
proposed  rule  has  been  or  will  be 
provided  to  the  Service,  and  will 
become  part  of  the  record  for  the 
Service's  evaluation  of  the  proposed 
listing.  This  information  includes 
surveys  that  evaluate  the  status  of  the 
mouse  at  various  locations  and  a  report 
on  habitat  requirements. 
DATES:  The  public  comment  period  is 
reopened  for  30  days.  All  conunents 
should  be  received  on  or  before  January 
22, 1998. 

ADDRESSES:  Written  comments  and 
materials  should  be  sent  to  the  Colorado 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  25486.  Denver  Federal 
Center.  Denver.  Colorado  80225. 
Comments  and  materials  received  will 
be  available  for  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  Fish  and  Wildlife  Service's 
Colorado  Field  Office,  755  Parfet  Street, 
Suite  361,  Lakewood,  Colorado. 
FOR  FURTHER  INFORMATKM  CONTACT: 
LeRoy  W.  Carlson,  Colorado  Field 
Supervisor,  telephone  303/275-2370 
(see  ADDRESSES  section). 

SUPPI^MENTARY  INFORMATION: 

Background 

The  Preble's  meadow  jumping  mouse, 
a  small  rodent  m  the  family  Zapodidae, 


is  known  to  occur  only  in  eastern 
Colorado  and  southeastern  Wyoming.  It 
lives  primarily  in  heavily  vegetated 
riparian  habitats.  Habitat  loss  and 
degradation  caused  by  agricultural, 
residential,  commercial,  and  industrial 
development  have  resulted  in  concern 
over  its  continued  existence. 

On  March  25, 1997,  the  Service 
published  a  proposed  rule  (62  FR 
14093)  to  list  the  Preble's  meadow 
jumping  mouse  as  an  endangered  - 
species  without  critical  habitat  On  May 
5. 1997,  the  Service  extended  the 
comment  period  through  July  28, 1997. 
and  announced  three  public  hearings, 
which  were  held  on  May  19.  21,  and  22, 
1997  (62  FR  24387).  The  Service 
received  additional  written  comments 
during  that  comment  period,  which  are 
being  reviewed  by  the  Service  in  making 
its  final  determination  whether  to  list 
the  Preble's  meadow  jumping  mouse  as 
endangered.  The  Service's  conclusion 
must  include  an  evaluation  of  the  best 
scientific  and  commercial  data 
available,  i.e.,  species  abundance,  new 
data  received  during  the  comment 
period,  re-evaluation  of  existing  data, 
and  efforts  being  taken  to  protect  the 
species. 

To  assist  in  its  analysis  of  species 
status,  the  Service  requests  any 
comments  that  have  not  already  been 
submitted,  which  provide  new 
information  or  data,  and/or  reflect  the 
information  and  data  that  has  become 
available  since  the  publication  of  the 
proposed  rule.  The  Service  (see 
ADDRESSES)  can  provide  guidance  on  the 
availability  of  additional  information. 

Written  comments  may  be  submitted 
on  or  before  January  22. 1998.  to  the 
Service  office  identified  in  the 
ADDRESSES  section  above.  All  comments 
must  be  received  before  the  close  of  the 
comment  period  to  be  considered. 

Legal  notices  announcing  reopening 
of  the  comment  period  are  being 
published  in  newspapers  concurrently 
with  this  Federal  Register  notice. 

Author  The  author  of  this  notice  is  Peter 
Plage,  Colorado  Field  QRice  (see  ADDRESSES 
above),  telephone  303/275-2370. 

Authoritjr:  Authority  for  this  action  is  the 
ESA  of  1973.  as  amended  (16  U.S.C.  1531  et 
seq.). 

Dated:  Decemtwr  17, 1997. 
Terry  T.  Terrell, 

Deputy  Regional  Director,  Fish  and  Wildlife 

Service,  Region  6,  Denver,  Colorado. 

(FR  Doc.  97-33408  Filed  12-22-97;  8:45  am] 

aaUNQ  CODE  4310-S5-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 


[DoctotNo.  97120e2gft-729ft-01;  1.0. 
112097B] 

Groundfish  Hshery  of  the  Bering 
and  Aleutian  Islands;  Corrsction 


AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTKM:  Proposed  rule;  correction. 

StJMMARY:  NMFS  is  correcting  the  date 
by  which  comments  must  be  received 
about  the  proposed  1998  harvest 
specifications  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands.  The  correct  date  is  January  14, 
1998. 

DATES:  Comments  must  be  received  by 
January  14, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Kinsolving  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  proposed  rule  was  published  in  the 
Federal  Register  on  December  15. 1997 
(62  FR  65638).  that  set  forth  the 
proposed  annual  TACs.  prohibited 
species  catch  allowances,  seasonal 
allowances  of  the  pollock  TAC,  and 
amounts  for  the  pollock  and  sablefisb 
Community  Development  Quota 
reserve. 

Need  for  Correction 

As  published,  the  proposed  rule 
invited  comments  and  contained  the 
date  by  which  comments  must  be 
received.  The  date  is  in  error  and  NMFS 
is  hereby  correcting  that  error. 

Correction  of  Publication 

In  the  December  15,  1997,  issue  of  the 
Federal  Register  (62  FR  65638J,  in  the 
third  colunm  under  the  DATES  heading, 
the  wording  should  be  corrected  to  read 
as  follows: 

DATES:  Comments  must  be  received  by 
January  14,  1998. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  December  17, 1997.  ^  • 

David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  97-33436  Filed  12-22-97;  8:45  am] 
BIUMQ  CODE  3610-22-^ 


^ 


67042 


Notices 


Fadoral  RagMn- 

Vol.  62.  No.  246 

Tuesday,  December  23,  1997 


This  section  o(  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigation, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  ol  authonty,  Ming  of 
palilions  and  applications  and  agerxry 
statements  ol  organization  and  functions  are 
examples  of  documents  appeanng  m  this 


COMMISSION  ON  CIVIL  RIGHTS 
Sunshin*  Act  M««Ung 

AGENCY:  U.S.  Commission  on  Civil 

Rights. 

DATE  ANO  time:  Friday.  lanuary  9, 1998, 

9:30  a.m. 

KACE:  U.S.  Commission  on  Civil  Rights, 

624  Ninth  Street,  N.W..  Room  540, 

Washington,  DC  20425. 

STATUS: 

Agenda 

I.  Approval  of  Agenda 
n.  Approval  of  Minutes  of  December  5. 
1997  Meeting 

III.  Announcements 

IV.  Staff  Director's  Report 

V.  Project  Planning 

VI.  Future  Agenda  Items. 

COMTACT  PERSON  FOR  FUfTTHER 

MRMMATKM:  Barbara  Brooks.  Press  and 

Communications  (202)  376-8312. 

Stephanie  Y.  Moore. 

General  Counsel. 

(FR  Doc.  97-33531  Filed  12-19-97;  9:23  am) 

MUJNOOOOCi 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  OfBce  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Pafwrwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  This 
collection  has  been  submitted  under  the 
emergency  Paperwork  Reduction  Act 
procedures. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Title:  rSoAA's  Teacher  At  Sea  Program. 
Agency  Form  Number:  None. 
Type  of  Request:  Reinstatement  of  a 

Sreviously  approved  collection. 
urden:  309  nours. 
Number  of  Respondents:  375. 
Avg.  Hours  per  Response:  Ranges 
between  15  minutes  and  2  hours 
depending  on  the  requirement. 
Needs  ana  Uses:  The  Teacher  At  Sea 
Program  provides  educators  with  the 
opportunity  to  participate  in  research 
projects  aboard  NOAA  vessels.  The 
respondents  are  educators  and  must 
provide  information  about  themselves 
and  their  teaching  situation,  provide  2 
recommendations,  medical  history,  and 
submit  a  follow-up  report  with  ideas  for 
classroom  applications. 

Affected  Public:  Individuals. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  a  benefit. 

OS4B  Desk  Officer:  David  Rostker. 
(202) 395-3897. 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272.  Department  of  Commerce, 
Room  5327,  14th  and  Constitution 
Avenue.  N.W.,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  should  be  sent  within  30 
days  of  this  Notice  to  David  Roatker, 
OMB  Desk  Officer,  Room  10202,  New 
Executive  Office  Building.  725  17th 
Street.  N.W.,  Washington.  DC  20503. 

Dated:  December  18,  1997. 
Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  97-33440:  Filed  12-22-97;  8:45  am) 

MJJNQ  COOC:  SSIft-a-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Rrms 
for  Determination  of  Eligibility  to  Apply 
for  Trade  Adjustment  Assistance 

AQENCY:  Economic  Development 
Administration  (EDA),  Commerce. 

ACTION:  To  give  firms  an  opportimity  to 
comment 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


UST  OF  PETITION  ACTION  BY  TRADE  ADJUSTMENT  ASSISTANCE  FOR  PERIOD  11/18/97-12/17/97 


Dale  peti- 

Firm natne 

Address 

tion  accept- 
ed 

Product 

MAY  CORPORATION 

250        PRAIRIE        CENTER 
DRIVE.  MINNEAPOLIS.  MN 
55344. 

11/24/97 

WHEELED  RECUNERS. 

GENERAL  SWtTCHGEAR,  INC 

14729      SPRING      AVENUE. 

12A12/97 

SWITCHGEAR      ELECTRICAL      POWER      DISTRIBUTION 

SANTA   FE   SPRINGS.   CA 

UNITS. 

90670. 

CHILD  CRAFT  INDUSTRIES, 

501  EAST  MARKET  STREET. 

\2I03I97 

HARDWOOD    TWIN    BUNK    BEDS,    CHESTS.    HUTCHES, 

INC. 

SALEM.  IN  47167. 

NIGHTSTANDS    AND    CHANGING    TABLES    FOR    BED- 
ROOMS. 

PRECO  MANUFACTURING, 

8837     BREWERTON     ROAD. 

12/04/97 

STERUNG  SILVER  JEWELRY. 

INC. 

BREWERTON.  NY  13029. 

B  &  L  PLASTICS,  INC  

99      HARTFORD      AVENUE, 
PROVIDENCE.  Rl  02909. 

\2J0W7 

PLASTIC  BLOW  MOLDED  BOTTLES,  CARBOYS  AND  BEL- 

LOWS. 

EDGEWOOD  FINE  LOG 

11365      NORTH      GOVERN- 

12/10«7 

PREFABRICATED  LOG  HOMES. 

STRUCTURES.  LTD. 

MENT   WAY,   HAYDEN.    ID 
83835. 
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List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  11/18/97-12/17/97— Continued 


Firm  name 


precision  die  cutting, 

INC. 
CORSAIR  NECKWEAR  COM- 
PANY, INC. 

TRI-CITIES  MANUFACTUR- 
ING. INC. 

DEPENDABLE  GLASS 

WORKS,  INC. 
J  &  M  INDUSTRIES,  INC  


Address 


GREENWOOD  MOP  & 
BROOM,  INC. 

CIRCUIT  MASTER  ASSEM- 
BLY. INC. 


27595   S.W.    95TH   AVENUE. 

WILSONVILLE,  OR  97070. 
2900-A      ELYSIAN      FIELDS, 

AVENUE,  NEW  ORLEANS, 

LA  70122. 
P.O.  BOX  558.  HIGHWAY  43 

SOUTH,    TUSCUMBIA.    AL 

35674. 
509  EAST  GIBSON  STREET. 

COVINGTON.  LA  70434. 
300    PONCHATOULA    PARK- 
WAY,  PONCHATOULA.   LA 

70454. 
119      GRENOLA      AVENUE, 

GREENWOOD,  SC  29648. 
5443         115TH        AVENUE, 

NORTH.  CLEARWATER,  FL 

33760. 


Date  peti- 
tion accepi- 
ed 


12/11/97 
12/11/97 

12/11/97 

12/12/97 
12/17/97 

12/17/97 
12/17/97 


Product 


COMPUTER  PARTS. 
NECKTIES. 


ELECTRONIC  ASSEMBUES  FOR  MOTOR  VEHICLES  RE- 
QUIRING A  FAN— HEATERS,  AIR  CONDITIONERS,  RADI- 
ATORS. 

GLASS  TABLE  TOPS,  CERAMIC  PEDESTALS  AND  CUT 
GLASS  PANES. 

TEXTILE  BAGS. 


BROOMS  MADE  OF  BROOMCORN. 
PRINTED  CIRCUIT  BOARDS. 


The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230,  no 
later  than  the  close  of  business  of  the 
tenth  day  following  the  publication  of 
this  notice. 

(The  Catalog  of  Federal  Domestic  Assistance 
official  program  number  and  title  of  the 
program  under  which  these  petitions  are 
submitted  is  11.313.  Trade  Adjustment 
Assistance) 

Dated:  December  16, 1997. 
Anthony  J.  Meyer. 

Coordianator,  Trade  Adjustment  and 
Technical  Assistance..  /,  . 

IFR  Doc.  97-33410  Filed  12-22-97;  8:45  am] 
BNJJNa  COOC  SSIO-M-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[OrderNa942] 

Grant  of  Auttwrtty  for  Subzone  Status, 
JVC  America,  Inc.  (Videotape 
Products),  Tuscaloosa  County,.  AL 

Pursuant  to  its  authority  imder  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  conunerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  City 
of  Birmingham,  Alabama,  grantee  of 
Foreign-Trade  Zone  98,  for  authority  to 
establish  special-purpose  subzone  status 
at  the  videotape  and  videocassette 
manufacturing  plant  of  JVC  America. 
Inc..  in  Tuscaloosa  County,  Alabama, 
was  filed  by  the  Board  on  March  25, 
1997.  and  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (FTZ  Docket  23-97.  62  FR 
17146,  4-9-97);  and. 


Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
videotape  and  videocassette 
manufacturing  plant  of  JVC  America, 
Inc.,  located  in  Tuscaloosa  County, 
Alabama  (Subzone  98C),  at  the  location 
described  in  the  application,  and  subject 
to  the  FTZ  Act  and  the  Board's 
regulations,  including  §400.28. 

Signed  at  Washington.  DC.  this  15th  day  of 
December  1997. 

Robert  S-LaRi 


Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreigft- 
Trade  Zones  Board. 

Attest: 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

IFR  Doc.  97-33468  Filed  12-22-97;  8:45  am] 

aiLUNacooe  jsio-os-p 

DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zor>es  Board 
[Order  Na  944] 

Expansion  of  Foreign-Trade  Zone  143, 
Sacramento,  California  Area 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jime  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  application  from  the 
Sacramento- Yolo  Port  District,  grantee 
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of  Foreign-Trade  Zone  143.  for  authority 
to  expand  FTZ  143-Site  1  (to  686  acres) 
and  Site  2  (to  1.280  acres)  in  the 
Sacramento.  California,  area,  was  filed 
by  the  Board  on  March  19.  1997  (FTZ 
Docket  17-97.  62  FR  15459,  4/1/97); 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Regiater 
and  the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest: 

Now,  therefore,  the  Board  hereby 
orders:  

The  application  to  expand  FTZ  143  is 
approveid.  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signwl  at  Washington.  DC.  this  15th  day  of 
December  1997. 
Robert  S.  LaKeasa. 

Assistan  t  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreifft- 
Trade  Zones  Board. 

Attest: 
loha  I  Da  PMrte.  Jr.. 
Executive  Secretary. 
(FR  Doc.  97-33470  Filed  12-22-97:  8:45  am) 


DEPARTMENT  OF  COMMERCE 

Forslgn-Trada  Zones  Board 
(Order  Na  Ml] 

Expansion  o<  Foralgn-Trada  Zona  29 
(Louisvilla,  Kantucky)  and  Approval  for 
Manufacturing  Authority  (Military 
Ordnanca) 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  application  nom  the 
Louisville  and  Jefferson  County 
Riverport  Authority,  grantee  of  Foreign- 
Trade  Zone  29.  Louisville.  Kentucky,  for 
authority  to  expand  FTZ  29  to  include 
additionitl  sites  and  for  authority  to 
manu&cture/refurbish  military 
ordnance  under  FTZ  procedures  within 
FTZ  29.  was  filed  by  the  Board  on 
September  26,  1996  (FTZ  Docket  71-96. 
61  FR  52909,  10/9/96); 

Wh«rea»,  notice  inviting  public 
comment  was  given  in  the  Federal 
lafiBlir  and  the  application  has  been 
procaaaad  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and. 


Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest: 

Now.  therefore,  the  Board  hereby 
order*:  ^^ 

The  application  to  expand  FTZ  29 
and  for  authority  to  manufacture 
military  ordnance  under  FTZ 
procedures  is  approved,  subject  to  the 
Act  and  the  Board's  regulations, 
including  Section  400.28. 

Signed  at  Washington.  DC.  this  15th  day  of 
Decnnbar  1997. 
Robnl  S.  LaRusaa. 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest 
}ekB|.DaFBala.lr.. 

Executive  Secretary. 

(FR  [)oc.  97-33467  Filwl  12-22-97:  8:45  am) 

MUMO  COM  isia-oa-^    . 


DEPARTMENT  OF  COMMEnCE 

FOralgn-Trada  Zonaa  Board 
(Order  No.  Ma] 

Expansion  of  Foraign-Trada  Zona  49, 
Cincinnati.  OMo,  Aiao.  Appwwl  o( 
Manufacturing  AcMvftyWWhln  FTZ  49. 
Cincinnati  Milacron,  Inc.  (Hortsonlal 
Tumlng/Qrinding  MacMnary) 

Punuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  (the  Act)  of 
June  18.  1934.  as  amended  (19  U.S.C 
81a-81u).  the  Foreign-Trade  Zones 
Board  (the  Board)  adopts  the  following 
Order 

IfVhereas.  an  application  from  the 
Greater  Cincinnati  Foreign  Trade  Zone, 
Inc.  (GCFTZ).  grantee  of  FTZ  46.  for 
authority  to  expand  its  general-purpose 
zone  in  the  Cincinnati,  Ohio,  area,  to 
include  a  second  site  located  in 
Cincinnati.  Ohio,  owned  by  Cincinnati 
Milacron.  Inc.  (CM),  and  for  authority, 
on  behalf  of  CM.  to  manulactura 
horizontal  turning  and  grinding 
machinery  and  metalworking 
consumable  products  under  FTZ 
procedures  within  FTZ  46  (filed  S-23- 
97,  FTZ  Doc.  42-97.  62  FR  30567.  6-«- 
97): 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
BagMMT  and  the  application  has  been 
processed  punuant  to  the  FTZ  Act  and 
the  Board's  regulations:  and. 

Whereas,  the  Board  adopU  the 
findiop  and  fnoauBMdatioos  of  the 
examinar's  repefl.  md  Aads  that  the 


requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest; 

Now.  therefore,  the  Board  hereby 
authorizes  the  grantee  to  expand  its 
zone  as  requested  in  the  application, 
and  approves  the  request  for 
manufocturing  authority,  subject  to  the 
Act  and  the  Board's  regulations, 
including  Section  4(X).28. 

Signed  at  Washington.  DC.  diis  15th  day  of 
Dscewbsr.  1997. 
Rehsrt  S.  I  atesaa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

Attest 
|ehB|.OaPoBte.|r.. 

Executive  Secretary. 

(FR  Doc.  97-33469  Filed  12-22-47:  8:45  am) 

■HJJNO  CODE  ]S1»-De-r 

DEPARTMENT  OF  COMMERCE 

Intamational  Trada  Administration 

Initiation  of  Antidumping  and 
Countarvalling  Duty  Admlniatrathw 


AOBICV:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 


The  Department  of  Comimerce 
has  received  requests  to  conduct 
administrative  reviev^s  of  various 
antidumping  and  coimtervailing  duty 
orden  and  findings  with  November 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews.  . 

EFFECTIVE  DATE:  December  23. 1998. 

TOM  FURTHER  MFOMMATION  COIfTACT: 
Holly  A.  Kuga.  Office  of  AD/CVD 
Enforcement.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N.W., 
Washington,  D.C.  20230,  telephona: 
(202) 482-4737. 


SUPPLEMENTARY  MFOMMTKM: 
Background 

The  Department  of  Commerce  has 
received  timely  requests,  in  accordance 
with  19  CFR  351.213(b)  (1997).  for 
administradve  reviews  of  various 
anddimiping  and  countervailing  duty 
ordsn  and  findings  with  November 
anniversary  dates. 
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Initiaiton  of  Reviews  adnainistrative  reviews  of  the  foUowring      the  final  results  of  these  reviews  not 

In  accordance  with  section  19  CFR  antidumping  and  countervailing  duty  later  than  November  30. 1998. 

351.221(c)(l)(i),  we  are  initiating  orders  and  findings.  We  intend  to  issue 


Antidumping  Duty  Proceedings 

South  Korea:  arcular  WeMed  Non-Alloy  Steel  Pipe  A-580-809 

Hyundai  Pipe  Co.,  Ltd. 

Korea  Iron  &  Steel  Co.,  Ltd. 

SeAH  Steel  Corporation,  Ltd. 

Shinbo  Steel  Co.,  Ltd. 
The  People's  Republic  of  China:  Fresh  Garlic  A-67&-831  

Fook  Huat  Tong  Kee  Pte.  Ltd. 

Countervailing  Duty  Prooeadinga 
None. 

Suspension  Agreements 
Singapore:  Certain  Refrigeration  Compressors  C-559-001  _ ^.. 


Period  to  be  reviewed 


11/1/96-10^1/97 


11/1/B6-1(V31/97 


4/1/96-3/31/97 


During  any  administrative  review 
covering  all  or  part  of  a  period  Calling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  anddimiping  duty 
order  imder  section  351.211  or  a 
determination  under  section  351.218(d) 
(sunset  review),  the  Secretary,  if 
requested  by  a  domestic  interested  party 
within  30  days  of  the  date  of  publication 
of  the  notice  of  initiation  of  the  review, 
will  determine  whether  antidumping 
duties  have  been  absorbed  by  an 
exporter  or  producer  subject  to  the 
review  if  the  subject  merchandise  is 
sold  in  the  United  States  through  an 
importer  that  is  affiliated  with  such 
expcHler  or  producer.  The  request  must 
include  the  name(s)  of  the  exporter  or 
producer  for  which  the  inquiry  is 
requested. 

For  transition  ordera  defined  in 
section  751(c)(6)  of  the  Act.  the 
Secretary  will  apply  paragraph  (j)(l)  of 
this  section  to  any  administrative 
review  initiated  in  1996  or  1998  (19  CFR 
351.213(j)(l-2)). 

Interested  parties  must  submit 
applications  fm  disclosure  under 
administrative  protective  orden  in 
accordance  with  19  CFR  353.34(b)  and 
35S.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C  1675(a)).  and  19  CFR 
351.22l(cMlKi). 

OatKl:  December  17, 1997. 
Uchard  W.  Moralaarf, 
Acting  Deputy  Assistant  Secretary.  Group  U. 
Import  AdminiMtration. 
(FR  Doc.  97-33471  Filed  tZ-3»-S7;  8:45  ami 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharfc 
Admlnlatration 

P.D.  080e97A] 

Small  Takaa  of  Marina  Mammala 
Incidantal  to  Spadflad  Activitiaa: 
Saiamic  Ratrofit  of  ttta  Rlchmontf>San 
Rafaal  Bridga,  San  Francisco  Bay,  CA 

AQBICY:  National  Marine  Fishwies 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  issuance  of  an 
incidental  harassment  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  to  take 
small  numbere  of  Pacific  harbor  seals 
and  possibly  California  sea  lions  by 
harassment  incidental  to  seismic  retrofit 
construction  of  the  Richmond-San 
Rafoel  Bridge,  San  Francisco  Bay,  CA 
(the  Bridge)  has  been  issued  to  the 
California  Department  of  Transportation 
(Caltrans)  for  a  period  of  1  year. 
DATES:  Tlus  autnorization  is  effective 
from  December  16. 1997,  through 
December  15. 1998. 
ADDRESSES:  The  application, 
authorization,  and  environmental 
assessment  (£A),  and  a  list  of  references 
used  in  this  document  are  available  by 
writing  to  the  foUowring  offices:  Marine 
Mammal  Division.  0£Bce  of  Protected 
Resources,  NMFS.  1315  East-West 
Highway,  Silver  Spring.  MD  2091O- 
3225.  or  the  Southwest  Region,  NMFS. 
501  West  Ocean  Blvd.,  SuUe  4200,  Long 
Beach,  CA  90802.  or  by  telephoning  one 
of  the  following  contacts. 
FOR  FWUHBt  ■POHMATMW  OOWTACT: 
Kenneth  R  Hollingshaad.  Office  of 


Protected  Resources,  NMFS,  (301)  713- 
2055,  or  Irma  Lagomarsino,  Southwest 
Regional  Office,  NMFS,  (562)  980-4016. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  and  P)  of  die 
MMPA  (16  U.S.C.  1361  et  seq.)  directs 
the  Secretary  of  Commerce  (Secretary) 
to  allow,  upon  request,  the  incidental, 
but  not  intentional,  taking  of  marine 
mammals  by  U.S.  citizens  who  engage 
in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  ffnrfingy 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s),  will  not  have  an  immitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses, 
and  the  permissible  methods  of  taking 
and  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 
as  "  ...an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likisly  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival" 

Section  101(aX5)(D)  of  die  MMPA 
provides  an  ejqiedited  process  by  which 
citizens  of  the  United  States  can  i^>ply 
ha  an  authmization  to  incidentally  take 
small  numbers  of  marine  mammals  by 
harassment  The  MMPA  d^nes 
"harassment"  as:^..any  act  of  pursuit, 
torment,  or  annoyance  which  (a)  has  the 
potential  to  injure  a  marine  mainmiil  or 
marine  mamma)  stock  in  the  wild;  or  (b) 
has  the  potential  to  disturb  a  "»^"«hp 
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nwminal  or  marine  mammal  stock  in  the 
wild  by  causing  disruption  of  behavioral 
pattams,  including,  but  not  limited  to. 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

Subaection  lOKaHSKD)  provides  a  45- 
day  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  public 
nc^ice  and  comment  period  on  any 
propoeed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 
must  either  issue,  or  deny  issuance  of. 
the  authorization. 


ofRaquast 

On  hily  7, 1997,  NMFS  received  an 
application  from  PiltiMM.  laquesting  an 
authorization  for  the  possible 
harassment  of  small  numbers  of  Pacific 
harbor  seals  [Phoca  vitulina)  and 
possibly  some  California  sea  lions 
[Zalophut  califomianus).  incidental  to 
seismic  retrofit  construction  of  the 
Bridge.  Accordingly.  NMFS  published  a 
notice  in  the  Federal  Kagiater  on 
September  3.  1997  (62  FR  46480). 
requesting  comments  on  NMFS' 
proposal  to  authorize  Caltrans,  under 
section  101(a)(5)(D)  of  the  MMPA.  to 
take,  by  harassment,  small  numbcns  of 
marine  mammals  incidental  to  seismic 
retrofit  construction  of  the  Bridge. 

The  Bridge  will  be  seismically 
retrofitted  to  withstand  a  future  severe 
earthquake.  Construction  is  scheduled 
to  begin  in  December  1997  and  extend 
through  December  2001.  A  detailed 
description  of  the  work  planned  is 
contained  in  Caltrans'  1996  Final 
Natural  Environmental  Study/Biological 
Assessment  for  the  Richmond-San 
Rafael  Bridge  Seismic  Retrofit  Project. 
Among  other  things,  seismic  retrofit 
work  will  include  excavation  around 
pier  bases,  hydro- jet  cleaning, 
installation  of  steel  casings  around  the 
piers  with  a  crane,  installation  of  micro- 
piles,  and  installation  of  precast 
concrete  jackets.  Foundation 
construction  will  require  approximately 
2  months  per  pier,  with  construction 
occurring  on  more  than  one  pier  at  a 
time.  In  addition  to  pier  retrofit, 
superstructure  construction  and  tower 
retrofit  work  will  also  be  carried  out. 
The  construction  duration  for  the 
seismic  retrofit  of  foundation  and 
towers  on  Piers  52  through  57  will  be 
approximately  7  to  8  months.  Because  of 
work  restrictions  and  mitigation 
measures,  the  seismic  retrofit 
construction  in  this  area  is  expected  to 
be  completed  within  two  authorized 
work  periods. 

As  tbe  seisiiiic  retrofit  construction 
between  Pfers  52  and  57  may  potentially 
result  in  disturbance  of  pinnipeds  at 


Caitro  Rocks,  an  MMPA  authorization  is 
warranted. 

Commeirta  and  raapoaaai 

A  notice  of  receipt  of  the  application 
and  proposed  authorization  was 
published  on  September  3.  1997  (62  FR 
46480).  and  a  30-day  public  comment 
period  was  provided  on  the  application 
and  proposed  authorization.  In  addition 
a  press  release  was  issued  on  September 
10. 1997.  and  a  public  notice  was 
published  in.a  newspaper  of  general 
circulation  in  the  San  Francisco  Bay 
area.  During  the  comment  period, 
comments  were  received  bom  the 
Marine  Mammal  Commission  (MMC), 
Caltrans.  and  the  California  Law  Project 
(CLP).  Information  on  the  activity  aiui 
authorization  request  that  are  not 
subject  to  reviewer  comments  can  be 
found  in  the  proposed  authorization 
notice  and  is  not  repeated  here. 

Comments  on  h4MPA  Authorijationa 

Comment  1:  CLP  was  of  the  opinion 
that  the  purpose  and  intent  of  the  IHA 
provision  in  section  101(a)(5)(D)  of  the 
MMPA  is  to  allow  incidental  marine 
mammal  taking  when  the  harassment 
will  be  "short-term  and  non-lethal." 
Because  neither  the  Caltrans  application 
nor  the  EA  made  clear  that  the  seismic 
retrofit  project  would  have  "short-term 
and  non-lethal"  impacts  to  harbor  seals, 
a  section  101(a)(5)(D)  authorization 
under  the  MMPA  would  be 
inappropriate.  CLP  notes  that  the  project 
would  extend  beyond  the  1-year  time 
limit  specified  in  section  101(aK5)(D) 
and  that  subsequent  renewals  would  be 
necesssiy.  CLP  notes  that  Congress 
intended  that  projects  of  this  length  (up 
to  5  consecutive  years)  be  permitted 
under  the  more  protective  provisions  of 
section  lOKaXSXA). 

Response-.  NMFS  does  not  agree. 
When  implementing  section 
101(aK5)(D)  in  1994,  the  House  of 
Representatives  noted:  "It  is  not  the 
Committee's  intent  to  wreaken  any  of  the 
existing  standards  which  protect  marine 
mammals  and  their  habitats  from 
incidental  takes  under  this  section. 
However,  the  Committee  recognizes  that 
the  regulatory  agencies  must  be  afforded 
some  procedural  flexibility  in  order  to 
streamline  the  review  of  authorizations 
under  this  section."  (H.  Rapt  103-439, 
103rd  Congress.  2nd  Sess.,  pp.  29,  30.) 
Provided  the  taking  is  not  expected  to 
result  in  the  serious  injiiry  or  mortality 
of  marine  mammals,  a  section 
101(a)(5KD)  authorization  is 
appropriate.  That  issue  is  addiesied 
below. 

The  U.S.  Congress  did  not  intend  to 
limit  incidental  harassment 
authorizations  to  activities  that  would 


take  place  in  a  single  year  or  less,  only 
that  the  authorization  would  be  valid  for 
no  more  than  1  year.  After  that  period, 
the  activity  participants  could  reapply. 
This  interpretation  of  the  statute  is 
supported  by  the  statement  "The 
Committee  notes  that,  in  some 
instances,  a  request  will  be  made  for  an 
authorization  identical  to  one  issued  in 
the  previous  year.  In  such 
circumstances,  the  Committee  expects 
the  Secretary  to  act  expeditiously  in 
complying  with  the  notice  and  comment 
requirements."  (H.  Rept.  103-439, 103rd 
Congress,  2nd  Sess.,  p.  29.) 

Comment  2:  CLP  believes  that  without 
more  protective  mitigation,  injury  or 
mortality  of  harbor  seals  could  occur, 
and,  therefore,  the  use  of  an  IHA  may 
be  inappropriate  because  no  serious 
injury  or  death  would  be  authorized. 

Response:  NMFS  disagrees  that  the 
issuance  of  an  IHA  under  section 
101(a)(5)(D)  is  inappropriate  for  this 
project  In  the  IHA.  NMFS  is  requiring 
Caltrans  to  expand  several  of  its 
mitigation  measures  to  furthw  decrease 
the  potential  for  serious  injury  or 
mortality  of  harbor  seals  during 
constniction  activities  (see  Comments 
on  Mitigation  and  Mitigation  Measures). 
Moreover,  the  monitoring  and  reporting 
programs  have  been  greaUy  expanded 
(see  Monitoring  and  Reporting  sections). 
NMFS  expects  the  mitigation 
requirements  of  the  IHA  to  preclude 
harbor  seals  from  serious  injury  or 
mortality  and  will  result  in  the  least 
practicable  impact  to  harbor  seals  from 
construction  activities.  Comment  3:  CLP 
recommends  that  NMFS  require  that 
Bridge  retrofit  construction  be  halted  if 
any  "harmful  disturbance"  occurs 
during  the  pupping  or  molting  season. 

Response:  NMFS  will  not  be  requiring 
Caltrans  to  stop  work  if  certain 
threshold  seal  disturbances  are  observed 
because  certain  construction  operations 
cannot  be  stopped  in  progress  without 
jeopardizing  the  structural  integrity  of 
the  Bridge  and  NMFS  does  not  expect 
incidental  harassment  of  harbor  seals 
from  construction  activities  to  have 
more  than  a  negligible  impact  on  the 
harbor  seal  population.  Nevertheless,  if 
any  unauthorized  marine  mammal 
taking  (serious  injury  or  mortality) 
occurs  as  a  result  of  seismic  retrofit 
construction  activities.  Caltrans  will  be 
subject  to  the  penalties  of  the  MMPA. 
f4K^S  will.  ho%vever,  reevaluate  the 
appropriateness  of  the  IHA  before 
Caltrans  reapplies  for  a  new  IHA  next 
year,  based  on  required  reports  (see 
Reporting  section). 

Comment  4:  CLP  concludes  that 
harbor  seals  that  inhabit  San  Francisco 
Bay  (SFB)  are  a  "population  stock" 
under  the  MMPA  and  believes  NMFS 
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should  consider  the  impacts  of  the 
retrofit  construction  relative  to  the  SFB 
population  stock. 

Response:  NMFS  disagrees  that  the 
best  available  information  indicates  that 
harbor  seals  that  inhabit  SFB  are  a 
"population  stock"  under  the  MMPA. 
Studies  have  shown  that  adult  harbor 
seals  in  SFB  have  a  high  degree  of  site 
fidelity  as  indicated  by  (1)  high 
occurrence  of  red  peli^ed  seeds  in  SFB; 
(2)  organochlorine  containment  levels 
are  higher  in  harbor  seals  that  haul-out 
in  SFB;  and  (3)  limited  movement  of 
adult  harbor  seals  tagged  in  SFB  to 
nearby  coastal  areas.  Nevertheless,  data 
are  not  available  that  demonstrate  that 
harbor  seal  pups  bom  at  haul-out  sites 
in  SFB  return  to  breed  and  pup  at  the 
same  site  where  they  were  bom.  Thus, 
at  this  time,  scientists  do  not  know 
whether  pups  bom  in  SFB  show  the 
same  degree  of  site  fidelity  as  adults  Or 
whether  they  utilize  other  haul-outs 
either  within  SFB  or  in  nearby  coastal 
areas  when  they  mature.  Studies  of 
adult  harbor  seals  tagged  in  SFB 
indicate  that  the  level  of  movement  to 
nearby  coastal  areas  (20  percent)  (Kopec 
and  Harvey  1995,  Harvey  and  Torok 
1994)  would  be  sufficient  to  preclude 
isolation  if  those  seals  were  breeding 
with  seals  found  along  the  coast 
(Harvey,  J.,  Moss  Landing  Marine 
Laboratory,  pers.  commun.,  November 
1997).  Moreover,  genetic  studies  have 
not  been  conducted  to  determine 
whether  seals  in  SFB  have  unique 
genetic  variation  or  genotypes.  In 
contrast,  NMFS  has  separated  harbor 
seals  within  inland  waters  of 
Washington  as  a  population  stock  under 
the  MMPA  based  on  (1)  extremely  low 
mixing  with  coastal  harbor  seals,  (2) 

!>ollutant  loads,  (3)  fishery  interactions, 
4)  existence  of  unique  haplotypes  in 
inland  Washington  harbor  seals,  and  (5) 
difierences  in  mean  pupping  dates.  The 
best  available  information  does  not 
demonstrate  that  harbor  seals  in  SFB  are 
a  unique  biological  population  (Harvey. 
J.,  pers.  commun.,  1997;  Allen,  S.,  NPS, 
pers.  commun.,  November  1997;  Hanan. 
D.,  CDFG,  pers.  commun.,  November 
1997).  For  these  reasons,  NMFS  does 
not  consider  harbor  seals  in  SFB  to  be 
a  population  stock  imder  the  MMPA. 

Under  section  1 1 7  of  the  MMPA, 
NMFS  is  required  to  prepare  stock 
assessment  reports  (SARs)  for  every 
marine  mammal  stock  that  occurs  in 
U.S.  waters.  NMFS  has  convened  two 
expert  working  groups  (NMFS  and  Non- 
NMFS  scientists/managers)  to  draft 
guidelines  for  preparing  SARs  (Barlow 
et  al.  1995,  Wade  and  Angliss  1997). 
Furthermore,  SARs  are  available  for 
public  review  and  comment  and  are 
reviewed  by  regional  scientific  review 


groups  (all  non-NMFS  scientists).  Using 
these  guidelines  and  in  consultation 
with  the  Pacific  Scientific  Review 
Group,  NMFS  published  a  SAR  that 
considers  harbor  seals  that  occur  in 
California  as  a  separate  pKipulation  stock 
(Barlow  et  al.  1995).  This  SAR  reports 
a  population  abundance  estimate  of 
34,554  harbor  seals.  This  stock  of  harbor 
seals  is  not  considered  "depleted"  or 
"strategic"  under  the  MMPA  or  listed  as 
an  endangered  or  threatened  species 
under  the  Endangered  Species  Act  For 
these  reasons,  NMFS  is  considering  the 
impact  of  seismic  retrofit  construction 
of  the  Bridge  on  the  California  harbor 
seal  stock. 

Harbor  Seal  Concerns 

Comment  5:  CLP  believes  the  Federal 
Register  notice's  statement  "evidence  to 
date  has  not  indicated  that 
anthropogenic  disturbances  have 
resulted  in  increased  mortality  to  harbor 
seals"  in  62  FR  46480  (September  3, 
1997),  is  incorrect  as  several  studies 
document  this.  The  Boles  and  Stewart 
(1980)  study  merely  describes  behavior 
patterns  consistent  with  one  found  with 
Bay  harbor  seals  and  does  not  support 
a  finding  that  human  disturbance  does 
not  result  in  serious  harm  or  mortality. 

Response:  In  retrospect,  NMFS 
believes  the  statement  made  was  too 
broad  and  it  should  reflect  that,  to  date, 
studies  have  not  indicated  that  airborne 
anthropogenic  noise  has  resulted  in 
increased  harbor  seal  mortality.  NMFS 
would  be  interested  in  specific  harbor 
seal  studies  that  indicate  otherwise.  It 
should  be  recognized  that  most  of  this 
information  ft  from  studies  on  the 
impact  of  noise  from  rocket  launches 
and  sonic  booms  on  harbor  seals  and  sea 
lions  in  the  California  Channel  Islands 
and,  in  the  past,  has  been  mostly 
qualitative.  Upcoming  studies  have  been 
redesigned  to  be  more  quantitative. 

Comment  6:  CLP  states  that  there  is 
no  evidence  that  seals  will  adapt  to 
construction,  and  harbor  seals  have 
abandoned  sites  in  SFB.  Harbor  seals 
hauling-out  in  areas  of  frequent  but  non- 
threatening  disturbances  show  a 
relatively  higher  tolerance  for  such 
events  when  compared  with  more 
isolated  areas  where  disturbance  is  rare. 
Observations  of  harbor  seals  at  Castro 
Rocks  foimd  that  seals  flush  easily  in 
response  to  himian  disturbance. 

Response:  NMFS  agrees  that  there  is 
no  scientific  evidence  that  demonstrates 
harbor  seals  will  acclimate  to 
disturbance  frtim  construction  activities. 
NMFS  also  believes  that  seals  are  likely 
to  acclimate  to  activities  they  perceive 
as  non-threatening.  Although  harbor 
seal  colonies  have  abandoned  haul-out 
sites  in  SFB,  colonies  also  have 


acclimated  to  various  levels  of  human 
activity.  In  particular,  despite  the 
regular  exposure  to  traffic  noises  from 
the  Bridge,  vessel  traffic  fit>m 
commercial  activities  at  the  Chevron 
Long  Wharf,  and  vessel  trafiic  fitjm 
recreational  boating  and  commercial 
shipping  in  the  area,  harbor  seals 
continue  to  haul-out,  pup,  breed,  and 
molt  at  Castro  Rocks.  For  these  reasons, 
NMFS  believes  that  harbor  seals  at 
Castro  Rocks  may  acclimate  to  certain 
seismic  retrofit  construction  activities  if 
they  perceive  these  activities  as  non- 
threatening. 

Comment  7:  CLP  believes  that  seal 
counts  by  Caltrans  personnel  during 
June  1994/1996  misrepresent  the 
number  of  pups  using  Castro  Rocks. 
Response:  IVesentation  of  the  seal 
counts  by  Caltrans  personnel  during 
June  1994  and  1996  was  not  intended  to 
establish  the  period  in  which  pups  are 
bom  at  Castro  Rocks.  The  best  available 
information  indicates  that  in  SFB  harbor 
seal  pups  are  first  observed  in  mid- 
March,  peak  numbers  of  pups  are 
observed  in  early  May,  and  by  the  first 
week  of  June,  the  majority  of  the  pups 
are  weaned  (Kopec,  D.,  Romberg 
Tiburon  Centers,  pers.  commim., 
November  1997;  (i.e.,  Kopec  1997)). 

Comment  8:  The  statement  in  the 
Federal  Register  notice  (62  FR  46480, 
September  3. 1997)  that  "haul-out 
groups  are  temporary,  unstable 
aggregations"  does  not  accurately 
represent  the  current  knowledge  of 
harbor  seal  population  dynamics.  Seals 
in  SFB  show  strong  site  fidelity. 

Response:  The  statement  is  from 
Sullivan  (1982)  and  is  not  refuted  by 
Kopec  and  Harvey  (1995).  However, 
because  harbor  seals  show  strong  site 
fidelity  (Kopec  and  Harvey  1995, 
Stewart  and  Yochem  1994),  the 
statement  may  be  misleading. 

Comment 9: The  findingot Bowles 
and  Stewart  (1980)  referenced  in  the 
Federal  Register  notice  (62  FR  46480) 
that  "harbor  seals  tendency  to 
flee.. .decreased  during  the  pupping 
season,"  does  not  support  die  claim  that 
young  seals  are  protected  from  "  ...the 
startle  .response  of  the  herd." 

Response:  Reviewing  the  referenced 
source,  NMFS  has  determined  that  there 
is  no  evidence  that  harbor  seals  are  less 
sensitive  to  disturbance  during  the 
pupping  season  than  at  other  times. 
This  agrees  with  Kopec's  observations 
(Kopec  1997).  See  Mitigation  Measures. 

Comments  on  Mitigation  Measures 

Comment  10:  CLP  had  several 
concerns  regarding  NMFS'  conclusions 
on  the  impact  of  disturbance  on  molting 
harbor  seals  and  the  appropriateness  of 
Caltrans'  proposed  work  closure  period 
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(February  1-June  30).  For  example.  CLP 
believes  there  is  no  scientific  evidence 
to  support  the  conclusion  in  the  Federal 
Register  notice  (62  FR  46480.  Septomber 
3.  1997)  that  harbor  seals  have  evolved 
adaptive  mechanisou  to  deal  with 
natiiral  disturbance  from  predators  and 
seabirds  during  the  molt.  CLP  states  this 
is  supported  by  the  behavior  of  harbor 
seals  to  haul  out  in  very  isolated 
locations  precisely  to  avoid  disturbance, 
and  it  is  not  CKtual  to  suggest  that 
•eebirds  cause  seals  to  flush  into  the 
water.  Existing  as  they  do  at  the  top  of 
the  food  web,  CLP  states,  harbor  seels 
using  Castro  Rocks  have  no  natural 
predators.  CLP  states  that  the  very 
sensitive  molting  season  of  seals  using 
Castro  Rocks  extendi  to  at  least  early  or 
mid-August.  Caltrans'  application  and 
the  EA  failed  to  adequately  aaaeaa  the 
project's  impacts  to  moltiiig  Mela  during 
July  and  August.  For  these  lessens.  CLP 
recommended  that  the  Qoaure  I*eriod 
be  extended  to  include  the  entire  molt. 

ResponBe:  The  process  of  molting  is 
an  important  and  energetically 
demanding  part  of  a  seal's  annual  cycle 
(Leatherwood  et  al.  1992).  While  on 
land,  harbor  seals  bask  in  the  sun  to     , 
warm  their  body  surface  and  promote ' 
flow  of  blood  to  the  sldn  which  is 
essential  for  new  hair  growth.  While 
little  is  known  about  the  efCect  of 
disturbance  on  molting  harbor  seals, 
energetic  costs  are  probably  higher  for 
seals  that  spend  more  time  in  the  water 
during  the  molt  since  a  seal's  metabolic 
rate  increases  in  the  water  (DeLxing.  R., 
NMFS,  pers.  commun..  November 
1997).  Nevertheless,  NMFS  believes  that 
it  is  lilcely  that  harbor  seals  have 
evolved  adaptive  mechanisms  to  deal 
with  exposure  to  the  water  during  the 
molt  for  the  following  reasons.  First,  on 
some  harbor  seal  haul-outs  during  the 
molting  season  seals  must  enter  the 
water  once  or  even  twice  a  day  due  to 
tidal  fluctuations  limiting  access  to  the 
haul-out.  Second,  since  harbor  seels  lose 
hair  in  patches  during  the  molt,  they  are 
never  completely  hairless  and  would 
not  be  as  vulnerable  to  heat  loss  in  the 
water  during  this  period  compared  to 
otlMr  seals  (e.g..  elephant  seals)  that  lose 
their  all  their  nair  at  one  time.  Finally, 
due  to  the  large  amount  of  time  hauled- 
out  harbor  seals  allocate  to  scanning 
their  environment,  it  is  likely  tliat 
terrestrial  predation  was  an  important 
selection  pressure  during  the  early 
evolution  of  harbor  seal  behavior  (Da 
Silva  and  Terhune  1988)  and  could  be 
the  reason  why  hauled-out  harbor  seals 
appear  to  be  so  sensitive  to  disturbance. 
Disturbance  would  not  have  been 
isolated  to  only  non-molting  seasons 
and  thtis,  harbor  seals  most  likely 


evolved  mechanisms  to  tolerate 
exposure  to  water  during  the  molt. 
Some  harbor  seal  colonies  in  California 
continue  to  be  subject  to  disturbance 
from  wildlife  such  as  seabirds  (Hanan, 
D.  pers.  commun.,  1997)  and  human 
activities.  If  the  levels  of  harbor  ssel 
disturbance  during  the  moh  are 
relatively  high,  seals  are  likely  to  utilize 
other  local  haul-out  sites  during  the 
molt  (Delx>ng.  R.,  pers.  commun.  1997; 
Henan,  D..  pers.  commun.  1997;  Harvey. 
J.,  pen.  oominim.  1997).  Hanan  (1996) 
found  that  although  harbor  seals  tagged 
at  an  isolated  southern  California  haul- 
out  tended  to  exhibit  site-fidelity  during 
the  molt,  some  seals  were  observed 
molting  at  other  neeiby  haul-outs. 

The  primary  objectives  of  the  Kopec 
and  Harvey  (1995)  study  was  to 
determine  the  population  dynamic  and 
movements,  investigate  the 
concentration  of  pollutants,  and  assess 
the  health  of  harbor  seals  within  and 
near  SFB.  Although  the  number  of 
molting  seals  was  recorded  during  most 
field  observations,  molt  observations 
were  incidental  to  Kopec  and  Harvey's 
(1995)  primary  census  counts  (Kopec 
1997).  Thus,  although  Kopec  and 
Harvey  (1995)  refer  to  the 
"reproductive/molting"  period  at  Castro 
Rocks  as  occurring  between  March-July, 
no  data  are  presented  to  support  this 
conclusion.  Moreover,  they  report  tluit 
"In  San  Francisco  Bay,  pupping  occtirs 
from  March  to  May.  and  molt  in  June. 
This  corresponds  with  the  greatest 
number  of  harbor  seals  counted  in 
*  *  'Castro  Rocks."  For  these  reasons, 
NMFS  concluded  that  the  moposed 
Closure  Period  (February  l^une  30) 
would  encompass  all  of  the  pupping 
and  breeding  season,  and  nearly  the 
entire  harbor  seal  molting  season  at 
Castro  Rocks. 

Recently  available  unpublished 
information  indicates  that  the  peek 
number  of  actively  molting  harbor  seals 
occurs  in  early  )uly  at  Castro  RocIls 
(Kopec  1997),  which  coincides  with  the 
peak  of  the  molt  for  harbor  seals  near 
and  within  SFB  (S.  Allen,  pers. 
commun.,  1997).  By  early  August,  only 
five  to  seven  percent  of  the  seals  are 
actively  molting  at  Castro  Rocks  (Kopec 
1997). 

Based  on  new  information  on  harbor 
seels  molting  at  Castro  Rocks.  NMFS  has 
expanded  the  Closure  Period  to  include 
the  entire  month  of  )uly  (see  Mitigation 
Measures).  The  modified  Closure  Period 
(February  15  •  July  31)  is  designed  to 
encompass  the  entire  harbor  seal 
pupping  and  breeding  seasons  and 
nearly  the  entire  molting  season  at 
Castro  Rocks  (see  Mitigation  Measures). 
This  represents  a  period  of  five  and  one- 
half  months  in  which  no  work  may  be 


conducted  on  the  substructure,  towers, 
or  superstructure  between  Piers  52  and 
57,  inclusive  (please  see  related 
comment  11  below).  Any  harbor  seals 
that  are  still  molting  when  work  begins 
after  the  Closure  Period  are  likely  to 
utilize  other  SFB  haul-out  sites  if  they 
are  substantially  disturbed  by 
construction  activities  in  the  area 
(DeLong,  R.,  pers.  commun.,  1997; 
Hanan,  D.,  pers.  commun.  1997;  Harvey, 
J.,  pers.  commun.  1997).  Expanding  the 
Closure  Period  further  would  result  in 
another  season  of  work  near  Castro 
Rocks  and  in  prolonged  disturbance  to 
seals  utilizing  Castro  Rocks.  The  Closure 
Period  could  be  expanded  diuing  the 
second  year  of  the  project  if  monitoring 
results  indicate  that  impacts  may  be 
greater  tlian  negligible. 

Comment  11:  ClP  believes  that  the 
proposed  seasonal  restrictions  are  not 
■umcient  to  protect  seals  during  the 
eariier  pupping  and  nursing  season 
because  work  will  be  allowed  to 
continue  on  the  superstructure  and 
could  negatively  impact  seals  during  the 
spring  pupping  and  summer  molting 
seasons.  Furthermore.  CLP  notes  that 
the  IHA  notice  contradicts  the  EA's 
superstructure  seasonal  closure  period. 
For  these  reasons,  CLP  reconunends  that 
the  work  closure  area  include  a 
prohibition  on  superstructure  work 
between  Piers  52  and  57. 

Response:  NMFS  agrees  and,  as 
mentioned  in  comment  10  above,  has 
modified  the  Closure  Period  to  include 
all  retrofit  construction  activities  on  the 
substructure  (e.g..  piers),  towers,  and 
superstructure  between  Pier's  52  and  57, 
inclusive  (see  Mitigation  Measures). 
Since  the  Closure  Period  has  been 
expanded  to  include  nearly  the  entire 
molting  season  (see  above),  NMFS  has 
modified  the  Closure  Period  to  begin  on 
February  15,  instead  of  February  1.  In 
SFB,  harbor  seal  pups  are  first  observed 
in  mid-March,  peak  nimibers  of  pups 
are  observed  in  early  May,  and,  by  the 
first  week  of  June,  all  pups  are  weaned 
(Kopec  and  Harvey  1995).  Thus,  the 
Closure  Period  will  include  the  entire 
pupping  season  at  Castro  Rocks  and  a 
substantial  pre-pupping  period  when 
females  are  moving  into  pupping  areas. 
As  mentioned  previously,  imposing  a  6- 
nlonth  Work  Closure  Period  (i.e., 
February  1-July  31)  would  likely  result 
in  another  season  of  work  near  Castro 
Rocks  and  in  prolonged  disturbance  to 
seals  at  Castro  Rocks. 

Comment  12:  The  CLP  believes  that 
the  size  of  Caltrans'  proposed  exclusion 
zone  around  Castro  Rocks  is  arbitrary 
and  inconsistent  with  both  the  existing 
scientific  literature  or  reported  reactions 
and  actual  observations  of  disturbance 
behavior  at  Castro  Rocks.  For  these 
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reasons,  CLP  recommends  that  the 
'     exclusion  zone  be  expanded  to  a 

minimum  of  200  m  (656  ft)  on  all  sides 
of  Castro  Rocks  and  that  the  zone  be 
expanded  if  monitoring  indicates  seals 
are  adversely  effected  by  boats  traveling 
outside  the  zone  boundaries. 

Response:  The  purpose  of  the 
exclusion  zone  is  to  establish  an  area 
around  Castro  Rocks  in  which  retrofit 
construction  activity  will  be  prohibited 
during  the  pupping,  breeding,  and  the 
majority  of  the  molting  season  (the 
Work  Closure  Period)  to  minimize  the 
impacts  to  seals  during  the  sensitive 
periods  of  their  life  cycle.  Caltrans 
originally  proposed  that  the  exclusion 
zone  be  located  between  the  Bridge 
center  line,  between  Piers  52  and  57, 
and  extend  to  200  ft  (61  m)  south  of  the 
most  southwestern  portion  of  Castro 
Rocks. 

Reactions  of  harbor  seals  to 
disturbance  depends  upon  the  distance 
of  the  activity  to  the  seal,  type  of  the 
activity  (e.g.,  boat  traffic,  aircraft 
overflights,  loud  sounds,  etc.),  phase  of 
seal  life  cycle  (e.g..  pupping  season, 
non-pupping  season),  and  the  history  of 
disturbance  the  colony  has  previously 
experienced.  Depending  on  the  activity, 
a  wide  range  of  seal  "reaction 
distances"  have  been  reported  in  the 
literature  (e.g.,  30-1,800  m  (98-5900  ft)). 
In  an  adjacent  SFB  estuary,  Bolinas 
Lagoon,  81  percent  of  distm-bances 
(boats,  hikers,  dogs)  were  within  100 
and  200  m  (328  and  656  ft)  of  a  harbor 
seal  haul-out  (Swift  and  Morgan  1993). 
Although  seals  at  Castro  Rocks  have 
habituated  to  background  traffic  noise 
fixim  the  Bridge,  they  respond  to 
imusual  noises,  such  as  hammering, 
truck  horns,  back-up  signal  beeps,  work 
boats,  and  other  human  activity  on  the 
Bridge  (Kopec,  D.,  letter  to  CLP,  dated 
October  3, 1997). 

NMFS  agrees  that  the  exclusion  zone 
should  be  expanded  to  further  minimize 
the  impact  of  seismic  retrofit 
construction  activities  during  the 
Closure  Period.  For  this  reason,  NMFS 
is  requiring  Caltrans  to  greatly  expand 
the  northern  boundary  of  the  exclusion 
zone.  For  example,  the  northern 
boundary  has  been  extended  from  the 
Bridge  center  line  to  250  ft  (76.2  m) 
north  of  the  most  northern  tip  of  Castro 
Rocks  (approximately  200  ft  (61  m)) 
north  of  the  Bridge  center  line).  An 
expansion  of  this  boundary  further 
north  is  impractical  due  to  the  need  for 
a  safe  navigation  corridor  north  of  the 
Bridge  for  work  vessel  access  to 
construction  staging  areas  near  the  east 
end  of  the  Bridge.  "The  southern 
boimdary  of  the  exclusion  zone  will  be 
250  ft  (76.2  m)  south  of  the  southern  tip 
of  Castro  Rocks.  Due  to  the  location  of 


this  boundary  relative  to  the  Bridge  (600 
ft/183  m),  it  is  unlikely  that  the 
unrestricted  area  further  south  would  be 
practicable  for  use  during  construction 
(e.g.,  corridor  to  a  staging  area  on  the 
south  side  of  the  Bridge).  Any  further 
expansion  of  the  southern  boundary 
would  encroach  onto  waters  outside 
Caltran's  control  (e.g.,  right-of-way)  and 
could  affect  Chevron's  oil  pier 
operations  further  south.  The  eastern 
boundary  will  be  300  ft  (91.4  m)  east  of 
the  eastern  tip  of  Castro  Rocks,  and  the 
western  boundary  will  be  300  ft  (91.4  m) 
west  of  the  western  tip  of  Castro  Rocks. 
Similarly,  any  further  expansion  of 
these  boundaries  would  encroach  onto 
waters  outside  Caltrans'  control. 
Caltrans  will  minimize  vessel  traffic  in 
the  exclusion  zone  when  conducting 
construction  activities  during  the  Work 
Period.  For  these  reasons,  NMFS 
believes  these  boimdaries  will  have  the 
least  practicable  impact  on  the 
California  harbor  seal  population. 

Comment  13:  Caltrans  recommends 
that  the  prohibition  on  pile  installation 
and  the  limitation  on  maximum  noise 
levels  to  86  DBA  re  20  uPa  at  50  m 
between  7  p.m.  and  7  a.m.  be  modified 
to  the  hours  between  9  p.m.  and  7  a.m.. 
Caltrans  states  that  this  is  necessary  to 
allow  for  the  Bridge  retrofit  contractor  to 
use  two  working  shifts  instead  of  one 
shift.  Caltrans  also  recommends 
removing  the  24-hr  construction  noise 
limitation  near  Castro  Rocks  during  the 
pupping/molting  restriction  period 
because  no  work  will  be  conducted 
between  Piers  52  and  57.  inclusive  on 
the  substructure,  towers,  or 
superstructure  during  this  period. 

Response:  NMFS  agrees.  Although  the 
night  time  restriction  for  pile 
installation  and  maximum  noise  levels 
was  originally  developed  by  Caltrans  to 
minimize  human  residential  noise 
disturlMuice,  NMFS  is  also  requiring 
night  time  restrictions  because  it 
believes  that  it  could  protect  seals  at 
Castro  Rocks  if  they  change  their 
hauling-out-patterns  from  daytime  to 
night  time.  NMFS  has  modified  the  time 
period  for  this  requirement  from  7  p.m.- 
7  a.m.  to  9  p.m.-7  a.m.  because 
restricting  this  mitigation  measure 
further  would  allow  only  one  work 
shift,  would  likely  result  in  another 
season  of  work  near  Castro  Rocks,  and 
thus,  would  result  in  prolonged 
disturbance  to  seals  utilizing  Castro 
Rocks  (see  Mitigation  Measures).  NMFS 
also  agrees  that  the  24-hr.  noise 
limitation  near  Castro  Rocks  is  no  longer 
necessary  due  to  all  work  ceasing  on  the 
substructure,  towers,  and  superstructure 
on  Pier's  52-57,  inclusive,  during  the 
pupping,  breeding,  and  majority  of  the 
molting  season. 


Comment  14:  CLP  recommends  that 
NMFS  require  Caltrans  to  conduct 
certain  o&ite  mitigation  that  will 
enhance  the  protection  of  alternative 
haul-out  sites,  many  of  which  are  under 
pressure  from  human  disturbance.  Such 
mitigation  might  take  the  form  of 
education  signs  or  posters  at  haul-outs 
and  other  locations  to  reduce  potential 
for  human  disturbance. 

Response:  NMFS  believes  that  the 
mitigation  measures  imposed  under  the 
IHA  will  effectively  mitigate  the  activity 
to  the  lowest  level  practicable  and  still 
allow  the  project  to  continue  near  to 
schedule.  As  a  result,  additional  off-site 
mitigation  measures  are  unwarranted. 
NMFS  believes  that  mitigation  banking 
is  appropriate  only  under  those 
circumstances  when  the  impact  caimot 
be  mitigated  onsite. 

Monitoring  and  Reporting  Concerns 

Comment  15:  CLP  believes  that  the 
proposed  monitoring  plan  is  inadequate 
and  should  be  replaced  by  a 
comprehensive,  quantitative  monitoring 
program.  CLP  recommends  that  the  IHA 
establish  upper  limits  of  disturbance 
beyond  which  the  source  construction 
activity  is  curtailed.  CLP  believes  the 
IHA  should  require  continuous  site 
monitoring  and  immediate  reporting 
that,  when  triggered,  will  temporarily 
halt  construction  activity  near  Castro 
Rocks  and  mil  impose  additional 
mitigation. 

Response:  NMFS  has  significantly 
expanded  the  requirements  of  the 
monitoring  program  that  must  be 
implemented  by  Caltrans  under  its  WA 
(see  Monitoring).  For  example,  the 
monitoring  program  includes  pre- 
construction  monitoring  of  Castro  Rocks 
(e.g.,  baseline  information)  and  frequent 
monitoring  each  week  within  the  Woik 
Period  to  document  the  effects  of 
construction  activities  on  harbor  seals  at 
Castro  Rocks.  The  monitoring  of  at  least 
one  alternative  haul-out  site  in  SFB  is 
also  required  to  evaluate  whether  harbor 
seals  at  Castro  Rocks  could  be  hauling 
out  at  other  sites  in  SFB  as  a  result  of 
construction.  Monitoring  will  also  occur 
during  the  Closure  Period  to  evaluate 
whether  construction  activities  are 
disturbing  the  seals  during  their 
pupping,  breeding  and  molting  periods. 
Moreover,  night  time  censussing  of 
harbor  seals  will  occur  during  the 
Closure  Period  and  Work  Period  at 
Castro  Rocks  to  evaluate  whether  harlior 
seal  haul-out  behavior  may  be  affected 
by  construction  activities  during  these 
periods.  NMFS  believes  this  improved 
monitoring  program  will  be  sufficient  to 
collect  appropriate  data  to  adequately 
evaluate  the  biological  impact  of 
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construction  activities  on  Castro  Rocks 
harbor  seals. 

Comment  16:  CLP  suggested  that 
enhanced  protection  and  monitoring  of 
other,  limited,  haul-out  sites  in  SFB  are 
critical  to  monitoring  measures  and 
must  be  implemented  under  National 
Environmental  Policy  Act  (NEPA)  and 
MMPA. 

Response-.  In  the  IHA,  NMFS  is 
requiring  Caltrans  to  simultaneously 
monitor  at  least  one  other  harbor  seal 
haul-out  site  in  SFB  to  document 
potential  changes  in  harbor  seal 
population  dynamics  in  SFB  from 
seismic  retrofit  construction  disturbance 
of  seals  at  Castro  Rocks. 

NEPA  Concerns 

•    Comment  1 7:  CLP  states  that  NMFS 
must  comply  with  NEPA.  which  is  the 
statute  requires  the  preparation  of  an 
environmental  impact  statement  (EIS) 
where  a  Federal  project  may  have  a 
significant  advene  impact  on  the 
environment. 

Response-.  NMFS  is  issuing  the  IHA  in 
compliance  with  NEPA.  After  assessing 
the  eSscts  of  the  Bridge  project 
(undertaken  with  the  mitigation 
meesures)  on  marine  mammals  in  an 
EA,  NMFS  found  that  issuance  of  the 
IHA  will  not  have  a  significant  effect  on 
the  human  environment.  Accordingly, 
an  EIS  was  not  prepared. 

For  the  Bridge  project  as  a  whole,  the 
lead  Federal  agency  is  the  Federal 
Highway  Administration  (FHA).  On 
August  15.  1997,  the  FHA  determined 
that  the  retrofit  project  is  categorically 
excluded  from  NEPA.  In  that 
determination,  the  FHA  stated  that  the 
retrofit  project  does  not  have  a 
significant  effect  on  the  human 
environment. 

In  addition,  Caltrans  determined  that 
the  retrofit  project  is  statutorily  exempt 
from  the  California  Environmental 
Quality  Act  (CEQA)  under  section  180.2 
of  the  Streets  and  Highways  Code  and 
section  2180(bM4)  of  the  Public 
Resources  Code. 

Comment  18:  CLP  states  that  CLP 
believes  that  an  EIS  must  be  prepared, 
unless  the  project  is  "fully  mitigated." 
to  avoid  "devastating  impacts"  (e.g.. 
abandonment)  on  the  future  viability  of 
Castro  Rocks  as  a  harbor  seal  haul-out 
site  and  adversely  affecting  the 
population  stock  that  relies  on  Castro 
Rocks. 

Response:  NMFS  does  not  agree  that 
abandonment  of  Castro  Rocks  as  a  haul- 
out  site  is  likely  from  the  seismic  retrofit 
construction  of  the  Bridge,  provided 
Caltrans  undertakes  the  mitigation 
measures  required  in  the  IHA.  NMFS 
expects  that  the  short-term  impact  of 
construction  to  have  a  temporary  mod- 


ification in  behavior  by  harbor  seals  at 
Castro  Rocks  and  possibly  by  some 
California  see  lions.  At  worst, 
disturbance  from  construction  activities 
is  expected  to  cause  the  harbor  seals  to 
haul-out  at  night  at  Castro  Rocks 
(Kopec,  D.,  letter  to  CLP,  dated  October 
3,  1997),  or  to  utilize  alternative  haul- 
out  sites  in  the  SFB  for  a  short  period 
(Harvey,  J.,  1997,  pers.  commun.). 
Therefore,  NMFS  expects  the  impacts 
from  the  seismic  retrofit  construction  of 
the  Bridge  to  have  no  more  than  a 
negligible  impact  on  the  California 
haroor  seal  population  and  does  not 
expect  harbor  seals  to  permanently 
abandon  Castro  Rocks  as  a  rookery  or 
haul-out.  With  the  mitigation  measures 
NMFS  is  requiring,  the  Bridge  project  is 
expected  to  result  in  minimal 
disturbance  to  harbor  seab  at  Castro 
Rocks. 


MidgatioB  Mei 

To  limit  incidental  harassment  to  the 
lowest  practicable  level.  NMFS  will 
require  Caltrans  to  implement  the 
following  mitigation  measures.  First. 
Caltrans  must  cease  seismic  retrofit 
construction  work  from  February  15  to 
July  31  on  the  Bridge  substructure, 
towers,  and  superstructure  between 
Pier's  52  and  57,  inclusive  (Closure 
Period).  Seismic  retrofit  work  may  occur 
from  August  1  to  February  14  on  the 
Bridge  substructure,  towers,  and 
superstructure  between  Pier's  52  and  57. 
inclusive  (Work  Period).  Second,  no 
water  craft  associated  with  construction 
activities  will  be  deployed  during  the 
year  within  the  "exclusion  eone"  except 
when  construction  equipment  is 
required  for  seismic  retrofit  construction 
between  Piers  52  and  57.  inclusive,  and 
within  the  Work  Period.  Vessel  traffic 
will  be  minimized  in  the  exclusion  zone 
when  construction  activities  are 
occurring  during  the  Work  Period.  The 
boundary  of  the  exclusion  zone  is 
rectangular  in  shape  (1700  ft  by  800  ft 
(518.2  m  by  244  m))  and  completely 
encloses  Castro  Rocks  and  Pier's  52-57. 
inclusive.  The  northern  boundary  of 
exclusion  zone  will  be  located  250  ft 
(76.2  m)  from  the  most  northern  tip  of 
Castro  Rocks,  and  the  southern 
boundary  will  be  located  250  ft  (76.2  m) 
from  the  most  southern  tip  of  Castro 
Rocks.  The  eastern  boundary  will  be 
located  300  ft  (91.4  m)  from  the  most 
eastern  dp  of  Castro  Rocks,  and  the 
western  boundary  will  be  located  300  ft 
(91.4  m)  from  the  most  western  tip  of 
Castro  Rocks.  This  excliuion  zone  will 
be  restricted  as  a  controlled  access  area 
and  will  be  marked  off  with  buoys  and 
warning  signs  for  the  entire  year.  Lastly, 
between  9  p.m.  snd  7  a.m.,  no  piles  may 
be  installed  on  the  Bridge,  and 


construction  noise  may  not  exceed  86 
DBA  re  20  uPa  at  50  ft  (15  m). 

Summary  of  Monitoring 

NMFS  will  require  Caltrans  to 
monitor  the  impact  of  seismic  retrofit 
construction  activities  on  harbor  seals  at 
Castro  Rocks.  Monitoring  will  be 
conducted  by  one  or  more  NMFS- 
approved  monitors.  Caltrans  will 
monitor  at  least  one  additional  harbor 
seal  haul-out  within  SFB  to  evaluate 
whether  harbor  seals  use  alternative 
hauling-out  areas  as  a  result  of  seismic 
retrofit  distiubance  at  Castro  Rocks. 

The  monitoring  protocol  will  be 
divided  into  the  Work  Period  Phase 
(August  1  -  February  14)  and  the  Closure 
Period  Phase  (February  15  -  July  31). 
During  the  Work  Period  Phase  and 
Closure  Period  Phase,  the  monitorfs) 
will  conduct  observations  of  seal 
behavior  afc  least  3  days/week  for 
approximately  one  tidal  cycle  each  day 
at  Castro  Rocks.  The  following  data  will 
be  recorded:  (1)  Number  of  seals  on  site; 
(2)  date;  (3)  time;  (4)  Udal  height;  (5) 
number  of  adults,  subadults,  and  pups; 
(6)  number  of  individuals  with  red 
pelage;  (7)  number  of  females  and 
males:  (8)  nim:iber  of  molting  seals;  and 
(9)  details  of  any  observed  disturbances. 
Concurrently,  the  monitorfs)  will  record 
general  construction  activity,  location, 
duration,  and  noise  levels.  At  least  2 
nights/week,  the  monitor  will  conduct  a 
harbor  seal  census  after  midnight  at 
Castro  Rocks.  In  addition,  during  the 
Work  Period  Phase  and  prior  to  any 
construction  between  Pier's  52  and  57, 
inclusive,  the  monitor(s)  will  conduct 
baseline  observations  of  seal  behavior 
once  a  day  for  a  period  of  five 
consecutive  days  immediately  before 
the  initiation  of  construction  in  the  area 
to  establish  pre-construction  behavioral 
patterns.  During  the  Work  Period  and 
Closure  Period  Phases,  the  monitor{s) 
will  conduct  observations  of  seal 
behavior  at  the  alternative  San 
Francisco  Bay  harlrar  seal  haul-out  at 
least  3  days/week  (Work  Period)  and  2 
days/week  (Closure  Period),  diiring  a 
low  tide. 

In  addition.  NMFS  proposes  to 
require  under  a  second  authorization 
that,  inmiediateiy  following  the 
completion  of  the  seismic  retrofit 
construction  of  the  Bridge,  the 
monitor<8)  will  conduct  observations  of 
seal  behavior  at  least  5  days/week  for 
spproximately  1  tidal  cycle  (high  tide  to 
high  tide)  each  day.  for  one  week/month 
during  the  months  of  April,  July, 
October,  and  January.  At  least  2  nights/ 
week,  the  monitor  will  conduct  an 
additional  harbor  seal  census  after 
midnight 


Federal  Register  /  VoL  62.  No.  246  /  Tuesday.  December  23.  1997  /  Notices  67051 


Reporting 

Caltrans  will  provide  weekly  reports 
to  the  Southwest  Regional  Administer, 
NMFS,  including  a  summary  of  the 
previous  week's  monitoring  activities 
and  an  estimate  of  the  number  of  harbor 
seals  that  may  have  been  disturbed  as  a 
result  of  seismic  retrofit  construction 
activities.  These  reports  will  provide 
dates,  time,  tidal  height,  maximum 
nimilwr  of  harbor  seals  ashore,  number 
of  adults  and  sub-adults,  number  of 
females/males,  number  of  redcoats,  and 
any  observed  disturbances.  A 
description  of  retrofit  activities  at  the 
time  of  observation  and  any  sound 
pressure  level  measurements  made  at 
the  haulout  will  also  be  provided. 

A  draft  interim  report  must  be 
submitted  to  the  Southwest  Regional 
Administrator  on  August  1, 1998.  A 
draft  final  report  must  be  submitted  to 
the  Southwest  Regional  Administrator 
within  90  days  after  the  expiration  of 
Caltrans  Incidental  Harassment 
Authorization.  A  final  report  must  be 
submitted  to  the  Southwest  Regional 
Administrator  within  30  days  after 
receiving  comments  from  the  Regional 
Administrator  on  the  draft  final  report 

NEPA 

NMFS  has  prepared  an  EA  that 
concludes  that  the  impacts  of  Caltrans' 
seismic  retrofit  construction  of  the 
Bridge  will  not  have  a  significant  impact 
on  the  human  environment  A  copy  of 
the  EA  is  available  upon  request  (see 
ADDRESSES). 

Conclusions 

NMFS  has  determined  that  the  short- 
term  impact  of  the  seismic  retrofit 
construction  of  the  Bridge,  as  described 
above,  will  resiilt.  at  worst,  in  the 
temporary  modification  in  behavior  by 
harbor  seals  and  possibly  by  some 
California  sea  lions.  While  behavioral 
modifications,  including  temporarily 
vacating  the  haul-out,  may  be  made  by 
these  species  to  avoid  the  resultant 
visual  and  acoustic  disturbance,  this 
action  is  expected  to  have  a  negligible 
impact  on  the  animals.  In  addition,  no 
take  by  injury  and/or  death  is 
anticipated,  and  harassment  takes  will 
be  at  the  lowest  level  practicable  due  to 
incorporation  of  the  mitigation 
measures  mentioned  above. 

Since  NMFS  is  assured  that  the  taking 
will  not  result  in  more  than  the 
incidental  harassment  (as  defined  by  the 
MMPA)  of  small  numbers  of  Pacific 
harbor  seals  and  possibly  of  California 
sea  lions;  would  not  have  an 
unmitigatable  adverse  impact  on  the 
availability  of  these  stocks  for 
subsistence  uses;  and  would  result  in 


the  least  practicable  impact  on  the 
stocks.  NMFS  has  determined  that  the 
requirements  of  section  101(a)(5)(D) 
have  been  met  and  the  authorization  can 
be  issued.  For  the  above  reasons,  NMFS 
has  issued  an  IHA  for  a  1-year  period 
beginning  on  the  date  noted  above  (see 
EFFECTIVE  DATES)  for  the  incidental 
harassment  of  harbor  seals  and 
California  sea  lions  by  the  seismic 
retrofit  of  the  Richmond-San  RafiMl 
Bridge,  San  Francisco  Bay,  California, 
provided  the  above  mentioned 
monitoring  and  reporting  requirements 
are  incorporated. 

Dated:  December  16, 1997. 
Hilda  Diaz-Soltero, 

Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
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DEPARTMENT  OF  COMMERCE 

NatkNwi  Oceanic  and  Atmospheric 
Administration 

(LD.  1217V7A] 

Atlantic  Coastal  Fisherias  Cooperativa 
Management  Act;  Masting 

agency:  National  Marine  Fisheries  * 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Coordination  meeting. 


SUMMARY:  NMFS  and  the  U.S.  Fish  and 
WildlifB  Service  (USFWS)  will  hold  a 
joint  meeting  to  discuss  coordination  of 
activities  that  support  Atlantic  States 
Marine  Fisheries  Commission  coastal 
fisheries  management  plans  under  the 
Atlantic  Coastal 'Fisheries  Cooperative 
Management  Act  (Pub.  L.  103-206)  and 
the  Atlantic  Striped  Bass  Conservation 
Act  (Pub.  L.  102-103). 
DATES:  The  meeting  will  convene  on 
Thursday.  January  15, 1998,  at  10:00 
a.m.  and  will  adjourn  at  approximately 
3:00  p.m.  The  meeting  is  open  to  the 
public. 

ADDRESSES:  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  Silver 
Spring.  MD  20910. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Anne  Lange,  Intergovernmental  and 
Recreational  Fisheries,  NMFS  8484 
Georgia  Avenue.  Silver  Spring,  MD 
20910.  Telephone:  (301)  427-2014. 
SUPPLEMENTARY  INFORMATKM:  NMFS- 
USFWS  hold  semi-annual  coordination 
meetings  established  under  a 
Memorandum  of  Understanding  to 
develop  and  implement  a  program  to 
support  interstate  fishery  management 
efforts  associated  with  the  Atlantic 


Coastal  Fisheries  Cooperative 
Management  Act.  The  main  agenda 
items  for  this  meeting  are  discussion  of 
the  1996-1997  Workplan;  an  update  on 
implementation  of  the  Atlantic  Coast 
Cooperative  Statistics  Program;  status  of 
cooperative  coastal/citizen  tagging 
efforts;  distribution  of  FY1998  Atlantic 
Coastal  Act  funds;  a  1998  striped  bass 
workshop;  Striped  Bass  Act 
reauthorization;  and  ASMFC  Fishery 
Management  Plan  work  for  1998. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Lange  (see  FOR  FURTHER 
INFORMATWN  CONTACT)  at  least  7  days 
prior  to  the  meeting  date. 

Dated:  December  17, 1997. 
Richard  Schaafer. 

Chief,  Staff  Office  for  Intergovenunental  and 
Recreational  Fisheries,  National  Marine 
Fisheries  Service. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administfation 

P.0. 121S97BI 

Permits;  Foreign  Fishing 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  foreign 
fishing  applications. 

summary:  NMFS  publishes  for  public 
review  and  comment  sununaries  of 
applications  submitted  by  the 
Government  of  Estonia  and  the 
Government  of  Lithuania  requesting 
authorization  to  conduct  fishing 
operations  in  the  U.S.  Exclusive 
Economic  Zone  (EEZ)  in  1998  under 
provisions  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act). 

ADDRESSES:  Comments  may  be 
submitted  to  NMFS,  Office  of 
Sustainable  Fisheries,  International 
Fisheries  Division,  1315  East- West 
Highway,  Silver  Spring,  MD  20910;  and/ 
or  to  the  Regional  Fishery  Management 
Councils  listed  below: 

Paul  J.  Howard,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway.  Saugus.  MA 
01906.  (617)  231-0422; 
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David  R.  Keifer.  Executive  Director, 
Mid-Atlantic  Fishery 

Management  Ckiuncil,  Federal 
Building.  Room  2115.  300  South  New 

Street.  Dover.  DE  19901-6790.  (302) 
674-2331. 

FOR  FUfTTHCR  MFORMATION  COMTACT: 
Robert  A.  Dickinson.  Office  of 
Sustainable  FUheries.  (301)  713-2337. 
SUPPI^MCHTARY  MFOnMATKM:  In 
accordance  with  a  Memorandum  of 
Understanding  with  liw  Secretary  of 
State.  NMFS  publishes  for  public  review 
and  comment  summaries  of  applications 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  fishing 
vessels  to  ^h  in  the  U.S.  EEZ  under 
provisions  of  the  Magnuson-Stevens  Act 
(16  U.S.C.  1801  et  seq.). 

This  notice  concerns  the  receipt  of  an 
application  from  the  Government  of 
Estonia  and  the  receipt  of  an  application 
from  the  Government  of  Lithuania 
requesting  authorization  to  conduct 
|oint  venture  ()V)  operations  in  1998  in 
the  Northwest  Atlantic  Ocean  for 
Atlantic  mackerel  and  Atlantic  herring. 
The  large  stem  trawler/processors 
JACOB  HURT  and  SOELA  are  identified 
as  the  Estonian  vessels  that  would 
receive  Atlantic  mackerel  and  Atlantic 
herring  frt>m  U.S.  vessels  in  JV 
operations,  and  the  large  stem/trawler 
processors  MAIRONIS  and  UTENA  are 
identified  as  the  Lithuanian  vessels  that 
would  receive  Atlantic  mackerel  and 
Atlantic  herring  from  U.S.  vessels  in  JV 
operations. 

While  both  applicatiqns  also  request 
authorization  for  the  named  vessels  to 
directly  harvest  Atlantic  mackerel  and 
Atlantic  herring,  since  no  "Total 
Allowable  Level  of  Foreign  Fishing" 
(TALFF)  is  available  for  either  of  these 
species,  no  foreign  vessels  can  be 
permitted  to  directly  harvest  Atlantic 
mackerel  or  Atlantic  herring. 

Dated:  December  16.  1997. 
Bmca  C  Horvhud. 
Acting  Director.  Off  ice  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  97-33386  Filed  12-22-97:  8:45  ami 
■LUNOCOM  3S1S-2a-P 


DEPARTMEHT  OF  COMMERCE 

National  Ocaanic  arid  Atmoapharic 
Adminiatration 

.p.D.  120697A] 

Marina  Mammala;  Scientific  Raaaarch 
Ptmn  No.  473-1433 

AGENCY:  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 


ACTION:  Issuance  of  permit 

•UMMARY:  Notice  is  hereby  given  that 
Ms.  Janice  M.  Straley.  P.O.  Box  273. 
Sitka,  Alaska  99835  has  been  issued  a 
permit  to  take  humpback  whales 
[Megaptem  novaeangliae),  killer  whales 
(Orcj/ius  oica).  minke  whales 
{Balaenoptera  acutorostrata),  gray 
whales  [.Eschrichtius  robustus),  and  fin 
whales  [B.  physalus)  for  purposes  of 
scientific  research. 
AOORESSES:  The  permit  and  rabted 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East- West 
Highway,  Room  13130.  Silver  Spring. 
MD  20910  (301/713-2289);  and 

Regional  Administrator,  Alaska 
Regional  Office,  NMFS,  NOAA.  709 
West  9th  Street,  Federal  Building. 
Juneau.  Alaska  99802  (907-586-7221). 
SUPm^MENTARY  INFORMATION:  On 
October  31. 1997.  notice  was  published 
in  the  Federal  Register  (62  FR  58943) 
that  the  above-named  applicant  had 
submitted  a  request  for  a  scientific 
research  permit  to  inadvertently  harass 
humpback  whales  (Megaptera 
novaeangliae)'.  during  the  course  of 
photo-identification  research  from 
December  1. 1997,  to  November  30. 
2002  in  Alaska  waters,  and  to 
opportimistically  photo-identify  killer 
whales  {Orcinus  orca).  minke  whales 
(Balaenoptera  acutorostrata],  gray 
whales  [Eschrichtius  robustus),  and  fin 
whales  (B,  physalus)  during  the  course 
of  the  humpback  whale  studies.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  Pari  216),  the 
Endangered  Species  Act  (ESA)  of  1973. 
as  amended  (16  U.S.C  1531  et  teq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

Issuance  of  this  permit,  as  required  by 
the  ESA.  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith:  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit:  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  December  12, 1997. 
Ann  D.  Teriwsh, 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  Natiortal 
Marine  Fisheries  Service. 
|FR  Doc.  97-33437  Filed  12-22-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminiatration 

[LD.  121797C] 

Marina  Mammala;  Sciantific  Raaaarch 
Paniiit  No.  875-1401 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for 

amendment. 

SUiMARY:  Nodce  is  hereby  given  that  Dr. 
Christopher  W.  Clark,  Cornell 
University,  Ithaca,  New  York  14850,  has 
requested  an  amendment  to  permit  No. 
875-1401. 

DATES:  Written  comments  must  be 
received  on  or  before  January  22. 1998. 
ADDRESSES:  The  application  for 
amendment  and  related  documents, 
including  a  draft  environmental 
assessment  (EA)  that  examines  the 
environmental  consequences  of  issuing 
the  requested  amended  permit,  are 
available  for  review  upon  written 
request  or  by  appointment  in  the 
following  offices: 

Permits  Division.  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway,  Room  13705,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Regional  Administrator,  Southwest 
Region,  501  West  Ocean  Boulevard. 
Suite  4200,  Long  Beach.  CA  90802-4213 
(562/980-4001). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director.  Office  of 
Protected  Resources.  NMFS,  1315  East- 
West  Highway.  Room  13705,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
application  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  for  amendment  to  the 
Marine  Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPt-EMENTARY  INFORMATION:  The 
subject  amendment  to  permit  No,'975- 
1401  is  requested  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222.23). 
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Permit  No.  875-1401  currendy 
authorizes  the  harassment  of  several 
species  of  marine  mammals  during  the 
conduct  of  research  to  study  the  effects 
of  low-fiwiuency  sound  produced  by  the 
Navy's  Surface  Towed  Array 
Surveillance  System  Low  Frequency 
Active  (SURTASS  LFA)  system  on  the 
behavior  of  blue  whales  (Balaenoptera 
musculus)  and  fin  whales  (Balaenoptera 
physalus)  feeding  in  the  Southern 
California  Bight  during  September/ 
October  of  1997  and/or  1998.  An 
amendment  to  the  Permit  to  conduct 
playback  experiments  on  gray  whales 
[Eschrichtius  robustus)  migrating  along 
the  central  California  coast  during 
January  1998  is  in  final  review. 

Dr.  Clark  is  now  requesting  that  the 
Permit  be  amended  to  provide  for  the 
conduct  of  playback  experiments  using 
the  SURTASS  LFA  sound  source  to 
study  behavioral  responses  of  breeding 
and  nursing  humpback  whales 
[Megaptera  novaeangliae)  and  foraging 
sperm  whales  [Physeter  macrocephalus) 
in  Hawaii  during  February-April  of 
1998.  Individuals  of  several  other 
cetacean,  pinniped,  and  sea  turtle 
species  may  be  taken  (i.e.,  by 
harassment  or  auditory  temporary 
threshold  shift)  during  the  proposed 
experiments. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  a  draft  EA 
examining  the  environmental 
consequences  of  issuing  the  requested 
amended  permit  has  been  prepared. 
Based  upon  this  draft  EA.  NMFS  has 
preliminarily  concluded  that  issuance  of 
the  requested  permit  will  not  have  a 
significant  e£fect  on  the  human 
environment 

Dated:  December  18. 1997. 
Ann  O.  Terimali. 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  97-33474  Filed  12-22-97;  8:45  am] 
■HXMQ  oooc  asio-a-r 


DEPARTMENT  OF  COMMERCE 

Wstional  Ocaanic  and  Atmoapharic 
Adminiatration 

(1.0.  i2i7t7D] 

Marina  Mammala;  Parmit  No.  985 

AQBICY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce.'^  *' 

ACTION:  Receipt  of  application  for 
amendment 


summary:  Notice  is  hereby  given  that 
Alaska  Department  of  Fish  and  Game. 
P.O.  Box  25526.  Juneau,  AK  99802- 
5526.  has  requested  an  amendment  to 
permit  no.  965. 

DATES:  Written  or  tele&xed  comments 
must  be  received  on  or  before  January 
22.  1998. 

ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  NMFS. 
1315  East-West  Highway.  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Alaska  Region,  NMFS.  P.O.  Box 
21668.  Juneau.  AK  99802  (907/586- 
7221). 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief.  Permits  and 
Dociunentation  Division.  F/PRl,  Office 
of  Protected  Resources.  NMFS,  1315 
East- West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  amendment  request  would  be 
appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
conmients  will  not  be  accepted  by  email 
or  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  to  permit  no.  965, 
issued  on  Jime  19,  1995  (60  FR  34233) 
is  requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  etseq.).  the 
regulations  governing  the  taking  and 
importing  of  marine  mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlifa  (50  CFR 
222.23). 

Permit  no.  965  authorizes  the  permit 
holder  to:  to  take  a  mmriTn^ifn  of  125 
Steller  sea  lions  [Eumetopias  jubatus) 
by  trapping,  darting,  sampling,  and  gas 
anesthesia  (including  a  nmyimiim  of  20 
by  recapture  for  follow-up  blood 
sampling  and  removal  of  instnmients);  a 
maximum  of  400  Steller  pups  over  6 
months  old  by  hand  capture,  gas 


anesthesia,  and  marking;  a  mavimum  of 

10,000  Stellers  by  harassment  during 
the  course  of  capturing  suitable  animals; 
a  maximum-of  15  Stellen  by 
unintentional  mortality  during  the 
course  of  capture  and  chemical 
immobilization  and  salvaged  specimens 
of  stranded  animals,  premature  pups, 
and  mortalities  associated  with  this  and 
other  research  activities.  The  holder  is 
also  authorized  to  take  up  to  30 
rehabilitated  California  sea  lions 
[Zaiophus  califomianus)  by  injection 
with  experimental  immobilization  drugs 
and  a  maximimi  of  3  for  unintentional 
mortality.  All  takes  will  be  over  a  5-ye8r 
period. 

The  permit  holder  requests 
amendment  to  the  permit  fon 
Underwater  capture  of  10  additional  (25 
total)  juvenile  Steller  sea  lions  throu^ 
use  of  a  leash  around  their  necks,  with 
the  opposite  end  of  the  leash  attached 
to  a  buoy  at  the  surface;  and  use  of 
diazepam,  xylazine,  or  medetomidine  as 
a  sedative  with  either  flumazenil, 
tolazoline,  or  atipamezole  as  the 
reversal  agent. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmeqtal  impact  statement. 

Dated:  December  18, 1997. 
Ann  D.  Terbuah, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  97-33475  FUed  12-22-97;  8:45  am] 
BHJJNQ  cooc  3B10-«-F 


COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

Sunshina  Act  Maating 

AGENCY  HOtJMNQ  THE  MEETMQ: 
Commodity  Futures  Trading 
Commission. 

TME  AND  DATE:  11:00  a.m.,  Friday, 
January  30, 1998. 

PLACE:  1155  21st  St,  N.W.,  Washington. 
DC.  9th  Fl.  Confierence  Room. 
STATUS:  Qosed. 

MATTBIS  TO  BE  OONSUERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  jyonMATIOW. 
Jean  A.  Viekh,  202-418-5100. 
JettiA.Wsbh, 

Secretary  <rf  the  Commission. 
(FR  Doc  97-33628  FUad  12-19-97;  2:38  pml 
SM1-M-II 
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COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Sunahine  Act  Meeting 

AGENCY  HOUMNQ  THE  MEETMQ: 

Commodity  Futures  Trading 

Commission. 

TME  AND  DATE:  11:00  B.m.,  Friday. 

January  23.  1998. 

PLACI:  1155  21st  St.  N.W..  Washington. 

D.C.  9th  FI.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSOEREO:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  MTORMATION: 

Jean  A.  Webb.  202-418-5100. 

)eMiA.W«bb. 

Secntary  of  the  CommisMion. 

[FR  Doc.  97-33829  Filml  12-19-97:  2:38  pml 
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COMMODITY  FUTURES  TRAOING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLUHQ  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TME  AND  DATE:  11:00  a.m..  Friday. 

January  16. 1998. 

PLACE:  1155  21st  St.  N.W..  Washington, 

D.C,  9th  FI.  Conference  Room. 

STATtJS:  Closed. 

MATTERS  TO  BE  CONSIOEREO:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Wabb. 

Secretary  of  the  CommiMMion. 

IFR  Doc.  97-33630  Filed  12-19-97;  2:36  pm| 
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COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETBIO: 
Commodity  Futiires  Trading 
Commission. 

TME  AND  DATE:  11:00  a.m.,  Friday, 
January  2,  1998. 

PLACE:  1155  21st  St,  N.W.,  Washington, 
DC.  9th  FI.  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIOEREO:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  eiFORMATION: 
Jean  A.  Webb,  202-418-5100. 
leaaA-Wakb. 

Saentary  of  the  Commisuon. 
IFR  Doc  97-33632  Filed  12-19-97;  2:36  pml 
■1-e«-M 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLOINQ  THE  MEETMQ: 

Commodity  Futures  Trading 

Commission. 

TME  AND  DATE:  2:00  p.m..  Monday, 

January  26. 1998. 

PLACE:  1155  21st  St.  N.W.,  Washington, 

DC.  9th  FI.  Conference  Room.- 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

lean  A.  Webb. 

Secretary  of  the  Commiuion. 

[FR  Doc.  97-33633  Filed  12-19-97;  2:36  pm] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETMQ: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m..  Monday. 

January  5,  1998. 

PLACE:  1155  21st  St.  NW..  Washington. 

DC,  9th  FI.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATXM: 

Jean  A.  Webb.  202-418-5100. 

lean  A.  Wabb. 

Secretary  of  the  Commission. 

(FR  Doc  97-33635  Filed  12-19-97;  2:36  pm] 
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COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TME  AND  DATE:  2:00  p.m..  Wednesday, 

January  21. 1998. 

PLACE:  1155  21st  St.  NW.,  Washington, 

DC.  9th  FI.  Conference  Room. 

STATtJS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  97-33636  Filed  12-19-97;  2:36  pm| 
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COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLOMQ  THE  MEETMQ: 

Commodity  Futures  Trading 

Commission. 

TME  AND  DATE:  11:00  a.m.,  Friday. 

January  9.  1998. 

PLACE:  1155  2l8t  St..  N.W..  Washington. 

D.C.  9th  FI.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIOEREO:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  97-33631  Filed  12-19-97;  2:36  pml 

BILUNO  COOC  SM1-01-M 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLOMQ  THE  MEETMQ: 

Commodity  Futures  Trading     . 

Commission. 

TME  AND  date:  2:00  p.m.,  Monday, 

January  12, 1998. 

place:  1155  21st  St,  NW..  Washington. 

DC.  9th  FI.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-33634  Filed  12-19-97;  2:36  pm| 

■lUMO  COOK  USI-OI-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Propoeed  Collection;  Comment 
Requeet 

agency:  Defense  Finance  and 
Accounting  Service  (DFAS). 
ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Deftftnse 
Finance  and  Accounting  Service 
announces  the  proposed  reinstatement 
of  customer  service  data  collection  and 
seeks  public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
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agency,  including  whether  the 
informatioll^hall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  23, 
1998. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
E)efense  Finance  and  Accounting 
Service,  Customer  Service,  ATTN:  Mr. 
Darren  Gomez.  1931  Jefferson  Davis 
Highway,  Arlington,  VA  22240-5291. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  request  information  on  this  proposed 
information  collection  or  to  obtain  a 
copy  of  the  proposal  and  associated 
collection  instruments,  please  write  to 
the  above  address,  or  call  DFAS 
Customer  Service  at  (703)  607-3930. 
Title;  Associated  Form;  and  OMB 
Number:  Customer  Satisfaction  Surveys- 
Generic  Clearance,  OMB  Number  0730- 
0003. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
determine  the  kind  and  quality  of 
services  DFAS  customers  want  and 
expect,  as  well  as  their  satisfaction  with 
DFAS's  existing  services. 

Affected  Public:  Individuals  or 
Households,  Business  or  other  for  profit. 
Not-for-profit  institutions.  Federal 
Government,  and  State.  Local  or  Tribal 
Government. 

Annual  Burden  Hours:  Estimated 
2.958. 

Number  of  Respondents:  Estimated 
20.  150. 
Responses  per  Respondent:  1 . 
Average  Burden  per  Response:  6 
minutes. 

Frequency:  Annually. 
SUPPLEMENTARY  INFORMATION:  Summary 
of  Information  Collection 

DFAS  will  conduct  a  variety  of 
activities  to  include,  but  not  necessarily 
limited  to  customer  satisfaction  surveys, 
transaction  based  comment  cards, 
transaction  based  telephone  interviews, 
Interactive  Voice  Response  Systems 
(rVRS)  telephonic  surveys,  etc.  If  the 
customer  feedback  activities  were  not 
conducted,  DFAS  would  not  only  in 
violation  of  E.O.  12862,  but  would  also 
not  have  the  knowledge  necessary  to 
provide  the  best  service  possible  and 
provide  unfiltered  feedback  from  the 
customer  for  our  process  improvement 
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activities.  The  information  collected 
provides  information  about  customer 
perceptions  and  can  help  identify 
agency  operations  that  need  quality 
improvement,  provide  early  detection  of 
process  or  systems  problems,  and  focus 
attention  on  areas  where  customer 
service  and  functional  training  or 
changes  in  existing  operations  will 
improve  service  delivery. 

Dated:  December  17, 1997. 
L.M.  Bjmiun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-33365  Filed  12-22-97;  8:45  am] 
BILUNG  CODE  SOCKMM-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army. 

ACTION:  Notice  to  amend  systems  of 
records. 

SUMMARY:  The  Department  of  the  Army 
is  amending  systems  of  records  notices 
in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  actions  will  be 
effective  without  further  notice  on 
January  22,  1998  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer,  Records 
Management  Program  Division,  U.S. 
Total  Army  Personnel  Command, 
ATTN:  TAPC-PDR-P,  Stop  C55,  Ft 
Belvoir,  VA  22060-5576. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  bom 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  systems 
reports. 


Dated:  December  17, 1997. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

AOaslaTRADCC 

SYSraiNAME: 

Army  School  Student  Files  (February 
2.  1996,  61  FR  3916). 

changes: 


SYSTEM  MAHAOER(S)  AND  AOORES8: 

Delete  entry  and  replace  with 
'Commander,  U.S.  Anny  Combined 
Arms  Command.  ATTN:  ATZL-IMS-AR 
(Privacy  Act  Officer).  Fort  Leavenworth. 
KS  66027-2309.* 


A0351aTRADOC 

SYSTEM  NAME: 
Army  School  Student  Files. 

SYSTBI  LOCATION: 

All  Army  schools,  colleges,  and 
training  centers. 

CATEQOmES  OF  MOIVIDUALS  COVERB)  BY  THE 
SYSTEM: 

Students  who  attend  formal  and/or 
non-resident  courses  of  instruction  at 
Army  schools,  colleges  and  training 
centers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  academic  records 
consisting  of  courses  attended,  length  of 
each,  extent  of  completion  and  results; 
aptitudes  and  personal  qualities, 
including  corporate  fitness  results; 
grade  and  rating  attained;  and  related 
information;  collateral  individual 
training  records  comprising  information 
posted  to  the  basic  individual  academic 
training  record  or  other  long  term 
records;  faculty  board  files  pertaining  to 
the  class  standing/rating/classification/ 
proficiency  of  students;  class  academic 
records  maintained  by  training 
instructors  indicating  attendance  and 
progress  of  class  member  instructors 
indicating  attendance  and  progress  of 
class  members. 

AUTHORffY  FOR  MAINTENANCE  OF  THE  SYSTai: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE(s): 

To  determine  eligibility  of  students 
for  attendance,  monitor  progress,  record 
completion  of  academic  requirements, 
and  document  courses  which  may  be 
prerequisites  for  attendance/ 
participation  in  other  courses  of 
instruction. 
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nOUTME  USES  OF  RECORDS  MAINTAMEO  IN  TNE 
SYSTEM,  INCLUOMO  CATEOOfllES  Of  USER*  AMD 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  begianing  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

raUOn  AND  MMCnCES  FOR  STOWNQ. 
WITWIVINO.  ACCMMia.  RETAIWNO.  AWO 
MSPOSMO  OF  RECOROt  M  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders,  cards, 
computer  magnetic  tapes/disks: 
printouts. 

retrkvabmjty: 

By  individual's  name.  Social  Security 
Number/military  service  number. 

SAFEGUARDS: 

Information  is  stored  in  locked 
cabinets  or  rooms,  accessed  only  by 
authorized  individuals  having  ofHcial 
need  thereof. 

User  IdentiHcation  passwords  are 
assigned  each  person  with  authorized 
access  to  the  records.  Each  sign-on  is 
authenticated  by  system  software. 
IdentiTication  passwords  are  change 
every  six  months,  additions  and 
deletions  occur  at  any  time  a  new 
person  is  assigned  or  someone  leaves. 
The  above  meets  Army  Information 
System  Sec:urity  Regulation 
requirements. 

RCTBniON  AMD  DMMSAL: 

Individual  and  class  academic  records 
are  destroyed  after  40  years:  collateral 
individual  training  records  and  faculty 
board  files  are  destroyed  after  1  year. 

SYSTEM  MANAOER(S)  AND  AOORCSS: 

Commander.  U.S.  Army  Combined 
Arms  Command.  ATTN:  ATZL-IMS-AR 
(Privacy  Act  Officer),  Fort  Leavenworth, 
KS  66027-2309. 

NQfnFICATION  RROCBNMR 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Academic  Record  Office  of  the  Army 
school,  college,  or  training  center 
attended. 

Individual  should  provide  full  name, 
student  number,  course  title  and  class 
number,  or  description  of  type  training 
received  and  dates  of  attendance/ 
enrollment. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Academic  Record  Office 
of  the  Army  School,  college,  or  training 
center  attended. 

Individual  should  provide  full  name, 
student  number,  course  title  and  class 
number,  or  description  of  type  training 
received  and  dates  of  attendance/ 
enrollment. 

CONTESTtNO  RECORD  PROCEOUNCS: 

The  Army's  rules  for  accessing 
records,  contesting  contents:  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21:  32  CFR  part  505:  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  categories: 

From  the  staff  and  faculty  of 
appropriate  school,  college,  or  training 
center  rssponsible  for  the  instruction. 

Mii»  IKIMS  CLA1P)  FOR  TMi  SVSTBI: 

None. 

A0361bTRAOOC 

SYSTEM  NAME: 

Army  Correspondence  Course 
Program  (ACCP)  (February  2.  1996,  61 
FR3917). 


SVSTOI  LOCATION: 

Delete  entry  and  replace  with 
'Commander.  U.S.  Army  Training 
Support  Center,  ATTN:  ATIC-TIS.  Fort 
Eustis,  VA  23604-5166.' 


SYSTEM  MANAOER(S)  AMD  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  U.S.  Arrny  Transportation 
Center.  ATTN:  ATZS-IMO-RM  (Privacy 
Act  Officer).  Fort  Eustis,  VA  23604- 
5000.' 


AOaSlbTRAOOC 

SYSTEM  NAME: 

Army  Correspondence  Course 
Program  (ACCP). 

SYSTEM  UXAnON: 

Commander,  U.S.  Army  Training 
Support  Center,  ATTN:  ATIC-TIS,  Fort 
Eustis,  VA  23604-5166. 

CATEGORIES  OF  INDRflOUAtS  COVERED  BY  THE 

SYSTEM: 

Members  of  the  Army.  Navy,  Marine 
Corps,  and  Air  Force.  Reserve  Officer 
Training  Corps  and  National  Defense 
Cadet  Corps  students.  Department  of 


Defense  civilian  employees,  and 
approved  foreign  military  (jftsonnel 
enrolled  in  a  non-resident  course 
administered  by  the  Army  Institute  for 
Professional  Development. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Files  contain  name,  grade/rank.  Social 
Security  Number,  address,  service 
component,  branch,  personnel 
classification,  military  occupational 
specialty,  credit  hours  accumulated, 
examination  and  lesson  grades,  student 
academic  status,  curricula,  course 
description. 

AUTHORITY  FOR  MAINTEHANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  record  lessons  and/or  exam  grades: 
maintain  student  academic  status: 
course  and  subcourse  descriptions: 
produce  course  completion  certificates 
and  reflect  credit  hours  earned:  and 
produce  management  summary  reports. 

ROUTME  USES  OF  RKORDS  MAWfTAMED  M  THE 
SYSTEM.  MCLUOeiQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

ROUan  AND  PRACTKCS  FOR  STORWIO, 
WilWWNU.  ACCCSSSiO.  nCTUmtO,  AND 
DttPOeMG  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Magnetic  tapes,  discs,  paper 
printouts,  and  microfiche. 

RETRKVAaaJTY: 

By  Social  Security  Number. 

SAFKMiARDS: 

Random  number  sign-on 
authentication  for  each  inquiry  made  to 
the  system  is  required.  Sign-on  decks  to 
enable  such  access  are  updated  weekly, 
safeguarded  under  Army  Regulation 
380-19.  Information  Systems  Security, 
and  are  unique  to  one  terminal  only. 
Access  is  granted  only  to  designated 
personnel  at  the  Army  Institute  for 
Professional  Development  responsible 
for  the  administration  and  processing  of 
non-resident  students. 

RETBinON  AND  disposal: 

Machine  records  are  retained  during 
student's  enrollment,  after  which 
student's  records  are  transferred  to  the 
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Academic  Records  System  History  File 
for  indefinite  retention.  Non-resident 
students  are  assigned  a  12  month 
enrollment  period.  A  hard  copy 
transcript  reflecting  the  student's 
personal  and  academic  data  is 
produced:  this  is  retained  by  the  Army 
Institute  of  Professional  Development 
for  3  years,  then  transferred  to  the 
National  Personnel  Records  Center,  St. 
Louis,  MO,  where  it  is  retained  for  37 
years,  then  destroyed. 

SYSTm  MANAGERfB)  AND  ADDRESS: 

Commander,  U.S.  Army 
Transportation  Center,  ATTN:  ATZS- 
IMO-RM  (Privacy  Act  Officer).  Fort 
Eustis,  VA  23604-5000. 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Training 
Support  Center,  ATTN:  ATIC-TIS.  Fort 
Eustis,  VA  23604-5166. 

Individual  should  provide  full  name. 
Social  Security  Number,  and  signature 
for  identification. 

Individual  making  request  in  person 
must  provide  acceptable  identification 
such  as  driver's  license  and  military 
identification. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Training  Support  Center,  ATTN:  ATIC- 
TIS.  Fort  Eustis.  VA  23604-5166. 

Individual  should  provide  full  name. 
Social  Security  Number,  and  signature 
for  identification. 

Individual  making  request  in  person 
must  provide  acceptable  identification 
such  as  driver's  license  and  military 
identification. 

CONTESTMQ  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  content,  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21:  32  CFR  part  505:  or  may  be  obtained 
6x)m  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  individual  upon  enrollment, 
fit)m  class  records  and  instructors,  and 
fit>m  graded  examinations. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
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A0600OARP 

SYSTEM  NAME: 

Career  Management  Files  of  Dual 
Component  Personnel  (February  22, 
1993,  58  FR  10132). 

CHANGES: 
SYSTEM  DENTFIER: 

Delete  entry  and  replace  with 
•A0600ARPC'. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  U.S.  Amy  Reserve 
Personnel  Center,  ATTN:  ARPC-IMG-F, 
9700  Page  Boulevard,  St.  Louis,  MO 
63132-5200.' 


A0600ARPC 

SYSTEM  NAME: 

Career  Management  Files  of  Dual 
Component  Personnel. 

SYSTEM  LOCATION: 

U.S.  Army  Reserve  Personnel  Center. 
9700  Page  Boulevard,  St.  Louis,  MO 
63132-5200. 

CATEGORIES  OF  MOIVDUALS  COVERED  BY  THE 
SYSTEM: 

Any  reserve  or  warrant  officer  on 
active  duty  as  a  Regular  Army  enlisted 
man:  any  reserve  officer  on  active  duty 
as  a  Regular  Army  warrant  officer.  ^ 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  rank,  Social  Security  Number, 
basic  pay  entry  date,  promotion 
eligibility  date,  mandatory  removal  date, 
military  education,  copies  of  officer 
evaluation  reports,  academic  reports, 
qualification  records,  letters  of 
appreciation  and  commendation, 
general  orders,  concerning  awards:  and 
similar  documents,  records  and  reports. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  3013:  and  E.O. 

9397  (SSN). 

PURPOSE(S): 

To  advise  reserve  officers  when  they 
will  be  considered  for  promotion, 
military  education  that  needs  to  be 
completed  for  eligibility;  to  determine  if 
officer  should  be  removed  for 
substandard  performance  of  duty;  to 
advise  of  eligibility  for  retirement  as 
either  an  officer  or  enlisted  person;  to 
apprise  individuals  of  changes  in  the 
reserve  program  affecting  them. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  INCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 


552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
US.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVmO.  ACCESSING.  RETAMMG,  AND 
DISPOSatQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders;  magnetic 
tape/disc. 

retrievabiuty: 

By  individual's  surname  and  Social 
Security  Niunber. 

safeguards: 

All  records  are  restricted  to  officially 
designated  individuals  having  need 
therefor  in  assigned  duties.  Records  are 
maintained  in  secured  buildings: 
automated  data  are  stored  in  vaults. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  are  combined 
v«rith  Army  personnel  records.  Dual 
Component  officer  and  enlisted  Official 
Military  Personnel  Files  are  retained  at 
the  U.S.  Army  Enlisted  Records  and 
Evaluation  Center,  if  serving  as  ah 
enlisted  person  and  the  U.S.  Total  Army 
Personnel  Command,  if  a  warrant 
officer.  Officer  Military  Personnel 
Records  Jackets  are  to  be  maintained  at 
the  dual  component  individual's  current 
unit  of  assignment.  Dual  Component's 
Career  Management  Individual  Files  are 
maintained  at  the  U.S.  Army  Reserve 
Personnel  Center,  ATTN:  ARPC-IMG-F. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  U.S.  Army  Reserve 
Personnel  Center,  ATTN:  ARPC-IMG-F. 
9700  Page  Boulevard,  St.  Louis.  MO 
63132-5200. 

NOTFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center,  ATTN:  ARPC-IMG-F, 
9700  Page  Boulevard,  St.  Louis,  MO 
63132-5200. 

For  verification  purposes,  individual 
should  provide  full  name,  Skxual 
Security  Number,  current  address  and 
telephone  number  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
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Reserve  Personnel  Center.  ATTN: 
ARPC-IMG-F.  9700  Page  Boulevard.  St. 
Louis.  MO  63132-5200. 

For  verification  purposes,  individual 
should  provide  full  name.  Social 
Security  Number,  current  address  and 
telephone  number  and  signature. 

CONmrVM  RECORD  PROCEDURES: 

The  Army's  rule  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  SOS;  or  may  be  obtained 
from  the  system  manager. 

RCCOM)  SOURCf  CATEQOaKS: 

From  Army  records  and  reports. 

EXEMPTIONS  GUMMED  FOR  THE  SYSTEM: 

None. 
A0600USAREUR 

SYSTEM  NAME: 

USAREUR  Community  Automation 
System  (UCAS)  (February  22.  1993.  58 
FB  10133). 

CNANOES: 


SYSTEM  MANAaSR(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander- in-Chiei.  United  States 
Army,  Europe,  and  Seventh  Army, 
ATTN:  AEACC.  CMR  420.  APO  AE 
09014-0100.' 


A0600USAREUR 
SYSTEM  NASK: 

USAREUR  Community  Automation 
System  (UCAS). 

SYSTEM  location: 

Each  United  States  Army  Europe 
community.  United  States  Army  Europe 
and  Seventh  Army.  APO  A£  09014- 
0100. 

CATEOORKS  OT  MOIVOUALS  COVERED  BY  THE 

SYsmc 

U.S.  Army  Europe  (USAREUR)  and 
Seventh  Ariny  military  and  civilian 
members  and  their  dependents. 

CATEQOMCS  OT  RECORDS  IN  THE  SYSTBI: 

Name.  Social  Security  Number, 
command  and  unit  of  assignment, 
military  occupational  skill,  sex.  date  of 
birth,  date  eligible  to  return  from 
overseas,  basic  active  service  date,  pay 
entry  basic  date,  expiration  term  of 
service,  date  of  rank,  rank/grade, 
promotion  status,  citizenship,  marital 
status,  spouse's  Social  Security  Number 
(for  military  spouse),  insurance  and 
beneficiary  data  for  Department  of 
E)efense  Form  93  (Record  of  Emergency 


Data)  and  Department  of  Veterans 
Affairs  Form  29-«286  (Serviceman's 
Group  Life  Insurance  Election) 
completion  in  an  automated  format  (DD 
Form  93-E  and  SCLV  Form  8286-E), 
address,  work  and  home  telephone 
numbers,  type  of  tour,  dependent  status 
and  relationships,  marriage  data,  type 
and  date  of  cost  of  living  allowance, 
port  call  date,  departure  date  and  order 
number,  exceptional  family  member 
status,  household  goods/hold  baggage, 
vehicle-shipment  dates/destinations/ 
weights. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations:  E.O.  9397  (SSN);  and  Army 
Regulation  600-8.  Military  Personnel 
Operations. 

PURPO«E(S): 

The  primary  purpose  of  UCAS  is  to 
provide  a  central  database  containing  all 
information  required  to  in-process  or 
out-process  individuals  within  a 
USAREUR  community.  This  data  base  is 
shared  among  five  community  work 
centers  that  need  information  on 
arriving  and  departing  personnel.  These 
work  centers,  the  Central  Processing 
Facility.  Personnel  Services  Company. 
Finance  Office.  Housing  Office  and  the 
Transportation  OfTice.  have  access  to 
certain  portions  of  the  UCAS  data  base. 
Data  base  information  updates  made  by 
each  work  center  are  shared  by  all  work 
centers  that  need  the  information.  The 
centralized  data  base  reduces  in- 
processing  and  out-processing  time 
since  individuals  no  longer  need  to 
furnish  the  same  information  at  each 
work  centers. 

ROUTINE  uses  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMQ  CATEQORKS  CT  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  untier  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(bX3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POUOES  AND  PRACTICES  FOR  STORMO, 
RETRIEVINQ,  ACCESSMQ,  RETAINMQ,  AND 
OMPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Computer  magnetic  tapes  and  discs; 
computer  printouts. 

RETRIEVASmrY: 

By  Social  Security  Number,  name,  or 
other  individual  or  group  identifier. 


Physical  security  devices,  computer 
hardware  and  software  security  features, 
and  personnel  clearances  for  ^ 

individuals  working  with  the  system.  . 
Automated  media  and  equipment  are 
protected  by  controlled  access  to 
computer  rooms. 

RCTENTION  AND  disposal: 

Information  is  destroyed  30  days  after 
individual's  tour  of  duty  with  that 
community  ends. 

SYSTEM  MANAQEH<S)  AND  ADDRESS: 

Commander-in-Chief.  United  States 
Army.  Europe,  and  Seventh  Army, 
ATTN:  AEACC.  CMR  420,  APO  AE 
09014-0100. 

NOTIFICATION  PROCHHIRES: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander-in-Chief.  United  States 
Army,  Europe,  and  Seventh  Army. 
ATTN:  AEACC,  CMR  420,  APO  AE 
09014-0100. 

Individuals  should  provide  sufficient 
details  to  permit  locating  pertinent 
records,  such  as  full  name,  Social 
Security  Number,  and  current  address. 
Request  must  be  signed  by  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
themselves  contained  in  this  record 
about  system  should  address  written 
inquiries  to  the  Commander-in-Chief. 
United  States  Army.  Europe,  and 
Seventh  Army.  ATTN:  AEACC.  CMR 
420.  APO  AE  09014-0100. 

Individual  should  provide  sufficient 
details  to  permit  locating  pertinent 
records,  such  as  full  name.  Social 
Security  Number,  and  current  address. 
Request  must  be  signed  by  individual. 

CONTESTSia  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21:  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEQORCS: 

From  the  individual:  Army  records, 
reports  and  other  official  documents; 
Army  Standard  Automated  Management 
Information  Systems. 

KXEMPTKMB  CLASie)  FOR  THE  SYSTBl: 

None. 

A0600-8OARP 

SYSTEM  NAME: 

Individual  Ready.  Standby,  and 
Retired  Reserve  Personnel  Information 
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System  (February  22, 1993.  58  FR 
10134). 

CHANQES: 
SYSTBI  DENnnER: 

Delete  entry  and  replace  with  'A060&- 
8ARPC'. 
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SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander.  U.S.  Army  Reserve 
Personnel  Center.  ATTN:  ARPC-IMG-F, 
9700  Page  Boulevard,  St.  Louis.  MO 
63132-5200.' 


A0600-8ARPC 

systbiname: 

Individual  Ready,  Standby,  and 
Retired  Reserve  Personnel  Information 
System. 

svstbi  location: 

U.S.  Army  Reserve  Personnel  Center, 
9700  Page  Boulevard,  St.  Louis,  MO 
63132-5200. 

CATHXNUES  of  MnVDUALS  COVERED  BY  THE 
SYSTBI: 

Members  of  the  U.S.  Army  Reserve 
and  assigned  to  a  Reserve  unit  and  not 
serving  on  extended  active  duty  in  an 
entitled  reserve  status. 

CATEGORIES  OF  RECORDS  Bl  THE  SYSTEM: 

Personal  and  military  status  and 
qualifications  data. 

AUTHOWrY  FOR  MAMTa«ANCE  OF  THE  system: 

5  U.S.C.  301,  Departmental 
Regulations:  10  U.S.C.  3013;  and  E.O. 
9397  (SSN). 

purpose(s): 

To  maintain  personnel  data  on 
members  assigned  to  individual  ready, 
standby,  and  retired  Army  Reserves;  to 
select  and  order  individuals  to  military 
active  duty  training,  to  identify 
personnel  for  promotion;  to  determine 
those  not  qualified  for  retention  in  the 
reserve  forces;  to  issue  annual  statement 
of  retirement  credits;  to  select  qualified 
members  for  potential  assignment  to 
active  Army  units  and  reserve 
component  imits  in  the  event  of 
mobilization. 

ROUTViE  USES  OF  RECORDS  MAVfTAMED  M  THE 
SYSTEM,  mCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 


The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAININQ,  AND 
DBPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  magnetic  tapes  and  discs. 

retrievability: 
By  Social  Security  Number. 

SAFEGUARDS: 

Records  are  located  in  secured 
building:  access  requires  an  ID  badge 
and  is  limited  to  individuals  having 
official  need  therefor. 

retbition  and  doposal: 

Records  are  maintained  for  7  months 
after  individual  completes  statutory  or 
contractual  reserve  conunitment. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander.  U.S.  Army  Reserve 
Personnel  Center,  ATTN:  ARPC-IMG-F, 
9700  Page  Boulevard,  St.  Louis,  MO 
63132-5200. 

NOTFICATION  PROCaNJRE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center,  ATTN:  ARPC-IMG-F, 
9700  Page  Boulevard,  St.  Louis,  MO 
63132-5200. 

For  verification  purposes,  individual 
should  provide  fiill  name.  Social 
Sec\jrity  Number,  current  address  and 
telephone  number,  and  signature. 

RECOflO  ACCESS  PROCBMReS: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Reserve  Personnel  Center,  ATTN: 
ARPC-IMG-F,  9700  Page  Boulevard,  St. 
Louis,  MO  63132-5200. 

For  verification  purposes,  individual 
should  provide  fuU  name,  Social 
Security  Number,  current  address  and 
telephone  number,  and  signature. 

OONTESTBIQ  RECORD  PROCBMMES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  Official  Military  Personnel 
File  and  the  Military  Personnel  Records 
Jacket. 


EXEMPTIONS  CLABIB)  FOR  THE  SYSTEM: 

None. 
A0600-8NQB 
SYSTEM  NAME: 

Standard  Installation/Division 
Personnel  System  Army  National  Guard 
(SIDPERS-ARNG)  (February  22, 1993. 
58  FR  10135). 

CHANGES:      - 


RETBinON  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Data  on 
all  members  of  the  Anny  National 
Guard  is  archived  to  magnetic  media 
monthly  and  destroyed  after  two  (2) 
years.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'National  Guard  Bureau,  Army  National 
Guard  Readiness  Center,  ATTN:  NGB- 
ARP-CS,  111  South  Geoi^  Mason 
Drive,  Arlington,  VA  22204-1382.' 

A0600-8NQB 
SYSTEM  NAME: 

Standard  Installation/Division 
Personnel'System  Army  National  Guard 
(SIDPERS-ARNG). 

SYSTBi  LOCATION: 

The  system  operates  at  two  levels. 
Each  state  ARNG  headquarters  has 
primary  responsibility  for  editing  and 
updating  the  database:  the  National 
Guard  Bureau  (NGB)  centrally  collects 
and  controls  data  flows  to/from  the 
states  thereby  creating  the  database  for 
reports  preparation  to  Headquarters. 
Department  of  the  Army,  Etepartment  of 
Defense,  and  other  agencies.  Addresses 
for  each  state  headquarters  may  be 
obtained  from  the  National  Guard 
Bureau,  Army  National  Guard  Readiness 
Center,  ATTN:  NGB-ARP-CS.  Ill  South 
George  Mason  Drive,  Arlington,  VA 
22204-1382. 

CATEOORgS  OF  BIDrVPUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  the  Army  National  Guard. 

CATEQORSS  OF  RECORDS  Bl  THE  SYSTEM: 

Soldier's  name.  Social  Security 
Number,  grade/rank,  sex,  race,  ethnic 
group,  current  military  assignment, 
military  qualifications,  dates  relevant  to 
military  service,  civilian  occupation, 
and  other  similar  relevant  data. 

AUTHORmr  FOR  MABfTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations:  10  U.S.C.  3013:  and  E,0. 
9397  (SSN). 
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nnvoMCs): 

The  principal  purposes  are  to  report 
accessions  and  losses  to  ARNG  strength; 
to  provide  information  for  personnel 
management;  and  to  support  automated 
interfaces  with  authorized  information 
systems  for  pay.  mobilization,  etc. 

HOUTWe  uses  OF  RECOnOS  MAMTAJNCO  M  THE 

tvsTiM.  mcLuomo  cateoomu  of  mom  and 

THf  PUHPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  5S2a(bH3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

pouoa  AND  Pfucncn  for  sromNO. 

RfTmCVMO,  ACCCSSMQ,  RCTAMmO,  AND 
DMPO— «Q  OF  RECOnO*  W  THE  EVSTEM: 

CTORAQE: 

Magnetic  tapes/discs. 

RETRICVAIILfrV: 

By  name  and  Social  Security  Number. 

Access  to  data  storage  area  and 
distribution  of  printouts  is  controlled. 
Approval  of  functional  manager  must  be 
obtained  before  data  may  be  retrieved  or 
distributed.  , 

RETDmON  AND  DISPOSAL: 

Data  on  ail  members  of  the  Army 
National  Guard  isarchived  to  magnetic 
media  monthly  and  destroyed  after  two 
(2)  years. 

•VSTDI  MANAOER(S)  AND  A0ORE8S: 

National  Guard  Bureau,  Army 
National  Guard  Readiness  Center, 
ATTN:  NGB-ARP-CS,  111  South  George 
Mason  Drive,  Arlington.  VA  22204- 
1382. 

NorvtCATiON  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  National 
Guard  Bureau.  Army  National  Guard 
Readiness  Center.  ATTN:  NGB-ARP-CS. 
Ill  South  George  Mason  Drive. 
Arhngton.  VA  22204-1382. 

For  verification  purposes,  individual 
should  provide  full  name,  service 
identification  number,  present  address 
and  telephone  number,  and  signature. 

RECORD  ACCESS  PROCEOUnn: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 


inquiries  to  the  National  Guard  Bureau, 
Army  National  Guard  Readiness  Center, 
ATTN:  NGB-ARP-CS,  111  South  George 
Mason  Drive,  Arlington.  VA  22204- 
1382. 

For  verification  purposes,  individual 
should  provide  full  name,  service 
identification  number,  present  address 
and  telephone  number,  and  signature. 

CONTESTINQ  RECORD  PROCEOUaES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
firom  the  system  manager. 

RECORD  SOURCE  CATEQOaCS: 

From  the  individual,  individual's 
personnel  and  pay  files,  other  Army 
records  and  reports. 


EXEMPTIONB 
None. 


ClAa«D  FOa  TNE  aVITEM: 


Aoeoo  e  icTAPC 

SYSTEM  NAMK 

Casualty  Information  System  (CIS) 
(February  22.  1993.  58  FR  10139). 

CHANQES: 


SYSTEM  MAMK 

Delete  entry  and  replace  with  'Army 
Casualty  Information  Processing  System 
(AOPSr. 


A0600  a  -IcTAPC 
SYSTOINAME: 

Army  Casualty  Information 
Processing  System  (ACIPS). 

SYSTEM  location: 

U.S.  Total  Army  Personnel  Command. 
2461  Eisenhower  Avenue,  Alexandria. 
VA  22331-0481. 


CA1 


OF  MOMDUAtS  OOVERCD  BY  TNi 


Anny  personnel  who  are  reported  as 
casualties  in  accordance  with  Army 
Regulation  600-8-1.  Army  Casualty 
Operations,  Assistance,  Insurance  and 
Line  of  Duty  Administrative  Procedures. 

CATEOORKS  OF  RaCOaOS  M  THE  SYSTEM: 

Individual's  name.  Social  Security 
Number,  date  of  birth,  branch  of  service, 
organization,  duty,  military 
occupational  specialty  (MOS),  rank,  sex. 
race,  religion,  home  of  record,  and  other 
pertinent  information;  Military 
Personnel  Records  Jacket  (MPRI). 
health/dental  records,  all 
correspondence  between  Department  of 
the  Army  and  soldier,  soldier's  primary 


next  of  kin/secondary  next  of  kin, 
inquiries  from  other  agencies  and 
individuals,  DD  Form  1300  (Report  of 
Casualty). 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013;  Pub.  L.  93-289;  and 
E.O.  9397  (SSN). 

PURPOeE(S): 

To  respond  to  inquiries;  to  provide 
statistical  data  comprising  type, 
number,  place  and  cause  of  incident  to 
Army  members. 

ROUTME  USES  OF  RECORDS  MAVITASIEO  M  THE 
SYSTEM.  MCLUOMO  CATEOORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552alb)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Anny's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POUCKS  AND  PRACTICES  FOR  STORSM, 
RETRKVMQ,  ACCCSSMO.  RETASIO.  AND 
DttP08S«Q  OF  REOOnOa  M  THE  system: 

STORAOC: 

Magnetic  tapes,  computer  printouts, 
punch  cards,  paper  records  in  file 
cabinets. 

RETIHEVAaaJTY: 

By  individual's  name  and/or  Social 
Security  Number  or  any  other  data 
element. 

aAFBMlARDe: 

All  information  is  restricted  to  a 
secure  area  in  buildings  which  employ 
security  guards. 

Computer  printouts  and  magnetic 
tapes  and  files  are  protected  by 
password  known  only  to  properly 
screened  personnel  possessing  special 
authorization  for  access. 

RETENTION  AND  DWPOaAt: 

Records  are  permanent. 

SVSTBi  MANAQCR(S)  AND  ADDRESS: 

Commander.  U.S.  Total  Army 
Personnel  Command.  2461  Eisenhower 
Avenue.  Alexandria,  VA  22331-0481. 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Total  Army  Persormel 
Command,  ATTN:  TAPC-PEC,  2461 
Eisenhower  Avenue,  Alexandria.  VA 
22331-0481. 
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Individual  should  provide  full  name, 
current  address  and  telephone  number, 
and  should  identify  the  person  who  is 
the  subject  of  the  inquiry  by  name,  rank 
and  Social  Security  Number. 
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RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Total 
Army  Personnel  Command,  ATTN: 
TAPC-PEC,  2461  Eisenhower  Avenue, 
Alexandria,  VA  22331-0481. 

Individual  should  provide  full  name, 
current  address  and  telephone  number, 
and  should  identify  the  person  who  is 
the  subject  of  the  inquiry  by  name,  rank 
and  Social  Security  Number. 

CONTESTMQ  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  casualty  reports  received  from 
Army  commanders  and  from 
investigations  conducted  by  Army 
commanders  under  AR  15-6, 
Procedures  for  Investigating  Officers 
and  Boards  of  Officers. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
A0601-141  OASQ 
SYSTEM  name:  " 

Army  Medical  Procurement  Applicant 
Files  (February  22.  1993.  58  FR  10144). 

chanoes: 


SYSTai  manager(s)  and  address: 

Delete  entry  and  replace  with 
'Commander,  U.S.  Army  Recruiting 
Command.  ATTN:  Health  Services 
Division,  Fort  Knox,  KY  40121-2726.' 


A0601-141  DASQ 
SYSTEM  name: 

Army  Medical  Procurement  Applicant 
Files. 

SYSTEM  location: 

Primary  location:  Commander,  U.S. 
Army  Recruiting  Command,  ATTN: 
Health  Services  Division,  Fort  Knox.  KY 
40121-2726. 

Secondary  location:  Army  Medical 
Department  Procurement  Counselor 
field  offices.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  record  systems 
notices. 


categories  of  individuals  covered  by  the 
system: 

Potential  applicants  for  the  Army 
Medical  Department  procurement 
programs,  to  include  applicants  for 
appointment  in  the  Regular  Army  and 
U.S.  Army  Reserve. 

CATEGORIES  OF  RECORDS  M  THE  SYSTOil: 

Interview  sheets,  counselor 
evaluations,  resume,  Curriculum  Vitae. 
autobiography,  letters  of 
recommendation,  selection/non- 
selection  letters.  Special  Orders, 
correspondence  to,  from,  and  about 
applicant;  Selection  Board/Committee 
results.  Statement  of  Interests, 
Objectives  and  Motivation,  Letter  of 
Appointment,  service  agreement. 
Application  for  Appointment  (DA  Form 
61).  professional  degrees,  license 
certifications,  quality  assurance 
documents,  prior  service  records, 
physical,  and  birth  certificate. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
10  U.S.C.  3013  and  4301. 

PURPOSE(S): 

To  evaluate  an  applicant's 
acceptability  and  potential  for 
appointment  in  a  component  of  the 
Army  Medical  Department;  to  evaluate 
qualifications  for  assignment  to  various 
career  areas;  to  determine  educational 
and  experience  background  for  award  of 
constructive  service  credit;  to  determine 
dates  of  service  and  seniority;  to 
document  service  agreement  with  the 
U.S.  Army;  to  provide,  statistical 
information  for  effective  management  of 
the  Army  Medical  Department 
Personnel  Procurement  Program. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
LhD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DBPOSWQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABILn^: 

By  applicant's  surname. 


SAFEGUARDS: 

Records  are  restricted  to  designated 
officials  having  need  therefor  in  the 
performance  of  official  duties. 

RETENTION  AND  DISPOSAL: 

Records  of  selected  applicants  are 
held  for  10  years  before  being  destroyed 
by  shredding:  those  for  applicants  not 
selected  are  held  2  years  and  then 
destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  U.S.  Army  Recruiting 
Command.  ATTN:  Health  Services 
Division.  Fort  Knox.  KY  40121-2726. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  ^ 

Commander.  U.S.  Army  Recruiting 
Command.  ATTN:  Health  Services 
Division,  Fort  Knox,  KY  40121-2726. 

For  verification  purposes,  the 
individual  should  provide  full  names, 
Social  Security  Number,  sufficient 
details  to  permit  locating  pertinent 
records,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Recruiting  Command,  ATTN:  Health 
Services  Division,  Fort  Knox,  KY 
40121-2726. 

For  verification  purposes,  the 
individual  should  provide  full  name. 
Social  Security  Number,  sufficient 
details  to  permit  locating  pertinent 
records,  and  signature. 

CONTESTMQ  RECORD  PROCEDURES: 

The  Anny's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORCS: 

From  the  individual;  academic 
transcripts;  faculty  evaluations; 
employer  evaluations;  military 
supervisor  evaluations;  American 
Testing  Program;  Educational  Testing 
Service;  selection  board/committee 
records;  prior  military  service  records. 

EXEMPTIONS  CLAMB)  FOR  THE  SYSTBh 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5). 
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but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1).  (2). 
and  (3),  (c)  and  (e)  and  published  In  32 
CFR  part  505.  For  additional 
information  contact  the  system  manager. 

Aoaoe*  CF8C 

SYSTIMNAMi: 

Family  Life  Communications 
Information  and  Referral  Service 
(February  22.  1993.  58  FR  10154). 

CHANQn: 


tYSTCM  LOCATION: 

Delete  entry  and  replace  with  'U.S. 
Army  Community  and  Family  Support 
Center.  2461  Eisenhower  Avenue, 
Alexandria.  VA  22331-0301.  Segments 
of  the  system  are  located  at  Family 
Assistance/Quality  of  Life  Offices  at 
major  commands  and  installations, 
Army-wide.' 

AOaoeaCFSC 

SYSTUfl  NAME: 

Family  Life  Communications 
Information  and  Referral  Service. 

SYSTKM  location: 

U.S.  Army  Community  and  Family 
Support  Center,  2461  Eisenhower 
Avenue.  Alexandria.  VA  22331-0301. 
Segments  of  the  system  are  located  at 
Family  Assistance/Quality  of  Life 
Offices  at  major  commands  and 
installations.  Army-wide. 

CATEOOMES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Army  service  members,  civilian 
employees,  their  families,  social  service 
organizations  (Federal,  State,  local) 
acting  on  behalf  of  the  member, 
employee,  or  family  member.  Other 
military  service  personnel  and  civilian 
employees  may  be  included  when  such 
individuals  are  stationed  with  Army 
elements. 

CATCQOWES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  mailing  address  and  telephone 
number  of  the  individual: 
documentation  reflecting  nature  or  basis 
of  service  desired  or  required  in  the 
following  typical  matters,  but  only  to 
the  extent  or  degree  required  to 
determine  the  proper  office,  command, 
or  installation  that  should  handle 
details,  resolve  problems,  or  provide 
responses:  Pay,  medical,  education, 
housing,  voting,  commissary/exchange 
privileges  and  practices,  community 


service  programs  provided  by  chaplains, 
alcohol/drug  abuse.  Equal  Employment 
Opportunity;  related  processing  papers. 

AUTMOMTY  FOR  MAINTENANCE  OF  THE  SYSTBH: 

5  U.S.C.  301.  Departmental 
Regulations. 

PURPO«c(s): 

To  provide  assistance  to  service 
members  (active  duty,  reserve/  retired), 
civilian  employees  and  their  families  in 
programs  that  affect  family  life. 
Statistical  data  may  be  provided 
commanders  or  managers  at  all  levels  of 
the  Army  in  support  of  their  functions 
or  programs. 

ROUTMC  uses  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUMNQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(bH3)  as  follows: 

Information  may  be  disclosed  to 
bonafide  Federal,  State,  or  local  social 
service  or  welfore  oi;ganizations. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

FOUCm  ANO  PRACTICES  FOR  STORmO, 
RCTNiVINQ,  ACCESSING.  RET  AMMO,  ANO 
DISPOSmG  OF  RECORDS  M  THi  SVSTBI: 

STORAOC: 

Paper  records  in  file  folders;  magnetic 
tape,  disc,  cassette. 

RETRIEV  ABILITY: 

By  individual's  surname. 
SAFEOaAmW: 

Records  are  maintained  in  buildings 
guarded  by  security  personnel  and 
rooms  are  secured  by  locked  doors 
when  not  in  use.  All  records  are 
restricted  to  individuals  having  official 
need  therefor  in  the  performance  of 
their  assigned  duties.  Information  in 
automated  media  is  further  protected  by 
an  authorized  password  system  for 
access  terminals,  controlled  access  to 
operation  rooms,  and  controlled  output 
distribution. 

RETENTION  AND  disposal: 

Information  is  retained  for  2  years 
following  resolution  of  the  problem  or 
provision  of  information,  after  which  it 
is  destroyed  by  shredding  or  erasing. 
Information  in  automated  media  used  to 
provide  statistical  data  is  retained 
indefinitely;  however,  individually 
identifiable  data  are  purged  within  2 
years  following  resolution  of  problem. 


SYSTEM  MANAOER(S)  AND  ADDRESS: 

Commander,  U.S.  Army  Community 
and  Family  Support  Center,  2461 
Eisenhower  Avenue,  Alexandria,  VA 
22331-0301. 

NOTIFICATK3N  procedure: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
either  the  Conmiander,  U.S.  Army 
Community  and  Family  Support  Center, 
2461  Eisenhower  Avenue,  Alexandria. 
VA  22331-0301,  or  the  Major  Army 
Command  or  installation  to  which 
initial  inquiry  was  directed. 

Individual  should  provide  his/her  full 
name.  Social  Security  Number,  current 
address  and  telephone  number,  and 
signature. 

record  access  procedures: 

Individuals  seeking  access  to  records 
about  themselves  should  write  the 
Commander,  U.S.  Army  Community 
and  Family  Support  Center,  2461 
Eisenhower  Avenue,  Alexandria,  VA 
22331-0301  or  the  Major  Army 
Command  or  installation  to  which 
initial  inquiry  was  directed. 

Individual  should  provide  his/her  full 
name.  Social  Security  Number,  current 
address  and  telephone  number,  and 
signature. 

CONTESTWO  record  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  cOtitained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  his/her  family; 
social  or  welfare  organizations  under 
Federal,  State,  or  local  jurisdiction; 
official  military  or  civilian  records; 
other  components  of  the  Department  of 
Defense. 

EXBfTTXMS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0640  DARP 

SYSTEM  NAME: 

Personnel  Management/Action  Officer 
Files  {February  22.  1993,  58  FR  10162). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Delete  entry  and  replace  with  'A0640 
ARPC'. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  U.S.  Army  Reserve 
Personnel  Center,  ATTN:  ARPC-IMG-F, 
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9700  Page  Boulevard.  St.  Louis,  MO 
63132-5200. 


A0640  ARPC 

SYSTBMNAME: 

Personnel  Management/ Action  Officer 
Files. 

SYSTEM  LOCATION: 

U.S.  Army  Reserve  Personnel  Center. 
9700  Page  Boulevard,  St  Louis.  MO 
63132-5200. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  the  Individual  Ready 
Reserve  (IRR).  Standby  Reserve,  Retired 
Reserve,  unit  personnel. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Correspondence;  orders;  pay 
vouchers;  efficiency  reports;  assignment 
instructions;  medical  evaluations; 
request  for  waiver  of  disqualifications; 
grade  determinations;  flagging  actions 
which  preclude  completion  of  favorable 
personnel  actions;  transcripts;  requests 
for  transfer  to  another  Branch,  status,  or 
service;  claims  for  pay;  assignment 
instructions  for  Active  Duty  or  Active 
Duty  for  Training;  applications  for  delay 
or  exemption  from  Active  Duty/ Active 
Duty  for  Training;  nominations  for 
decorations  or  awards;  notification  of 
removal  from  active  Reserve  status  for 
physical  disqualification,  non- 
participation,  being  passed  over  twice 
for  promotion,  or  elimination  action; 
application  for  waiver  of 
disqualifications  for  enlistment  in  U.S. 
Army  Reserves;  request  for  dischai;ge  or 
voiding  of  enlistments;  requests  for 
transfer  to  or  from  the  Ready  Reserve, 
Standby  Reserve,  or  Retired  Reserve; 
claims  for  pay  not  received  while  on 
active  duty;  request  for  assignment/ 
attachment  to  Army  National  Guard 
units,  mobilization  designation 
positions  or  detachments,  reinforcement 
training  units,  and  U.S.  Army  Reserve 
school  student  detachments: 
applications  for  participation  in  Army 
Reserve  Logistics  Career  Program  and 
Foreign  Area  Officer  Program;  decisions 
pertaining  to  the  career  management  of 
officers  and  senior  enlisted  personnel. 

AUTHOnrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations;  10  U.S.C.  3013;  and  E.O. 
9397  (SSN). 

PUf«POSE(S): 

To  respond  to  inquiries  from  an 
individual  or  other  government  agencies 
concerning  reserve  status  of  Army 
personnel. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  begiiming  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POUCtES  AND  PRACTICES  FOR  STORMQ. 
RETRIEVING,  ACCESSING,  RETAMMQ,  ANO 
DISPOSmQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  cabinets;  card 
files. 

retrievabiuty: 
By  individual's  surname. 

SAFEGUARDS: 

Records  are  accessed  only  by 
designated  individuals  having  official 
need  therefore  in  the  performance  of 
assigned  duties. 

RETBOION  AND  DISPOSAL: 

Records  are  maintained  for  a  period  of 
6  months  to  3  years  depending  on  the 
type  of  action  involved,  after  which  they 
are  destroyed  by  shredding. 

SYSTEM  MANAQER(S)  ANO  ADDRESS: 

Commander,  U.S.  Army  Reserve 
Personnel  Center,  ATTN:  ARPC-IMG-F, 
9700  Page  Boulevard.  St.  Louis.  MO 
63132-5200. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center,  ATTN:  ARPC-IMG-F, 
9700  Page  Boulevard,  St  Louis,  MO 
63132-5200. 

For  verification  purposes,  individual 
should  provide  full  name,  and  current 
and  telephone  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Reserve  Personnel  Center,  ATTN: 
ARPC-IMG-F.  9700  Page  Boulevard.  St 
Louis.  MO  63132-5200. 

For  verification  purposes,  individual 
should  provide  fiill  name,  and  current 
address  and  telephone  number. 

CONTESTMG  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 


appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual:  Army  records 
and  reports. 

EXBWnONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0640-10  DARP 

SYSTBI  name: 

Philippine  Army  Files  (February  22. 
1993.  58  FR  10163). 

CHANGES: 

SYSTEM  IOB«TinER: 

Delete  entry  and  replace  with  'A0640- 
10  ARPC*. 


SYSTBN  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  U.S.  Anny  Reserve 
Personnel  Center.  ATTN:  ARPC-IK«J-F, 
9700  Page  Boulevard.  St.  Louis,  MO 
63132-5200.' 


A0640-10  ARPC 
SYSTEM  NAME: 

Philippine  Army  Files. 
SYSrai  LOCATION: 

U.S.  Army  Reserve  Personnel  Center, 
9700  Page  Boulevard,  St.  Louis.  MO 
63132-5200. 

CATEGORIES  OF  MOtVIDUALS  COVERED  BY  THE 
SYSTBI: 

Members  of  the  Philippine 
Commonwealth  Army  who  were 
inducted  for  service  with  the  U.S. 
Armed  Forces  Far  East  under  the 
Military  Order  of  the  President  of  the 
United  States  dated  July  26.  1941; 
Philippines  who  served  in  Guerrilla 
units  officially  recognized  and  listed  in 
the  Recognized  Philippine  Guerrilla 
Rosters. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

World  War  II  claim  folders  which 
contain  enlistment  papers,  orders 
inducting  individual  into  U.S.  Armed 
Forces  Far  East  service,  soldier's 
qualification  card,  unit  orders  of 
assignment,  efficiency  rating  sheets,  pay 
vouchers  or  receipts,  affidavits  and 
certificates,  service  records, 
determination  of  status  under  the 
Missing  Persons  Act 

AUTHORITY  FOR  MABITBiANCE  OF  THE  SYSTBI: 

10  U.S.C.  3013;  37  U.S.C  556;  and  3« 
U.S.C.  107. 
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PURPOSE(8): 

To  answer  inquiries  regarding 
individuals  who  served,  or  allegedly 
served,  with  the  Philippine 
Commonwealth  Army  including 
recognized  Guerrilla  Forces,  during 
Worid  War  II,  in  the  Philippines. 

nOUDNE  USES  Of  RECORDS  MAINTAINED  IN  THC 
SYSTEM,  INCLUO«NQ  CATEGORIES  OF  USERS  AMD 
THf  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(bl  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Veterans  Affairs 
to  verify  or  certify  service  with  the  U.S. 
Armed  Forces  Far  East  or  recognized 
gueirilla  units:  provide  available 
medical  records  or  other  documents  to 
assist  in  determining  benefits. 

To  the  Department  of  Justice  to  certify 
or  verify  service  regarding  application  of 
individual  for  citizenship. 

To  the  Department  of  Health  and 
Human  Services  to  verify  type  of  service 
that  is  used  to  assist  in  determining 
eligibility  for  benefits. 

To  the  Department  of  State  to  provide 
statement  of  service  or  verification  of 
type  of  service  performed. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply., 
to  this  system. 

POUOES  ANO  PRACTICES  FOR  STORiNQ, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
OnPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

tTORAQE: 

Paper  records  in  file  folders. 

RETnCVAB«JTV: 

By  name,  service  number,  VA  claim 
number,  units  assigned  to  during  period 
of  service  in  question,  names  of  parents, 
birth  date  and  place,  name  of  spouse 
and  children  if  applicable.  (Due  to 
similarity  of  names  complete  file  must 
be  screened  to  determine  proper 
individual.) 

Records  are  maintained  in  area 
accessible  only  to  designated  personnel 
having  official  need  therefor. 

WtlfcWIIOM  AND  OWPOaAI.: 

Records  are  permanent. 

SYSTBI  MANAOER(S)  ANO  ADDRESS: 

Commander,  U.S.  Army  Reserve 
Personnel  Center.  ATTN:  ARPC-IMG-F. 
9700  Page  Boulevard,  St.  Louis,  MO 
63132-5200. 


NOT1PICATKM  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center,  ATTN:  ARPC-IMG-F, 
9700  Page  Boulevard.  St.  Louis,  MO 
63132-5200. 

For  verification  purposes,  individual 
should  provide  full  name,  service 
number.  VA  claim  number,  if 
applicable,  and  name  and/or  number  of 
the  unit  to  which  assigned  during  the 
period  of  service. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Reserve  Personnel  Center,  ATTN: 
ARPC-IMG-F,  9700  Page  Boulevard,  St. 
Louis,  MO  63132-5200. 

For  verification  purposes,  individual 
should  provide  full  name,  service 
number,  VA  claim  number,  if 
applicable,  and  name  and/or  number  of 
the  unit  to  which  assigned  during  the 
period  of  service. 

CONTESTWG  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEOOMCt: 

From  records  of  military  service 
compiled  during  period  of  individual's 
service  with  the  Philippine 
Commonwealth  Army  and/or  the  U.S. 
Armed  Forces  Far  East  prior  to 
December  7,  1941  up  to  August  1945. 

EXBimoNS  cu>— ID  ran  the  SYtlBI: 
None. 

A0640-10b  NOB 

SYSTEM  NAME: 

Military  Personnel  Records  Jacket 
(NGB)  (February  22.  1993,  58  FR  10164). 

CHANGES: 


SYSTEM  MANAQER(S)  ANO  AOOAESS: 

Delete  entry  and  replace  with 
'National  Guard  Bureau,  Army  National 
Guard  Readiness  Center.  ATTN:  NGB- 
ARP-C.  Ill  George  Mason  Drive. 
Arlington.  VA  22204-1382.' 

A064O-10b  NOB 

SYSTBitlAME: 

Military  Personnel  Records  Jacket 
(NGB). 


SYSTEM  LOCATION: 

The  custodian  of  the  Military 
Personnel  Record  will  either  be  the 
State  Personnel  Service  Center  (PSC) 
located  in  conjunction  with  the  Office  of 
the  Adjutant  General  or  each  National 
Guard  Armory  in  those  non-PSC  states: 
Guam,  Puerto  Rico,  the  Virgin  Islands, 
and  the  District  of  Columbia. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  members  of  the  Army  National 
Guard  not  on  active  duty. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Categories  of  records  are  outlined  in 
AR  640-10.  Examples  of  the  type  of 
document  included  in  the  Military 
Personnel  Records  Jacket  (DA  Form  201) 
are  the  individual's  service  agreement, 
record  of  emergency  data,  certificates  of 
release  or  discharge  from  active  duty 
(DD  Form  214)  and  other  service 
computation  documents,  active  duty 
orders,  military  occupational  speci^ty 
orders.  Servicemen's  Group  Life 
Insurance  election,  security 
questionnaire  and  clearance,  transfer 
requests  and  orders,  promotions, 
reductions,  personnel  qualification 
record  (DD  Form  2091),  oath  of 
extensions  of  enlistment,  selective 
reserve  incentive  program  agreements, 
notice  of  basic  eligibility  (NOBE)  for  GI 
Bill,  and  discharge  documents  and 
orders. 

AUTHOMTV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  3013;  and  E.O. 
9397  (SSN). 

PURP06E(S): 

These  records  are  created  and 
maintained  to:  Manage  the  member's 
National  Guard  Service  effectively; 
Historically  document  the  member's 
military  service;  and  Safeguard  the 
rights  of  members  and  the  Army. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(bX3)  as  follows: 

To  the  Central  Intelligence  Agency; 
Department  of  Agriculture;  Department 
of  Commerce;  Department  of  Health  and 
Human  Services;  Department  of 
Education:  Department  of  Labor, 
Department  of  State;  Department  of  the 
Treasury:  Department  of  Transportation; 
Federal  Aviation  Agency;  National 
Transportation  Safety  Board;  American 


Federal  Register  /  Vol.  62.  No.  246  /  Tuesday,  December  23,  1997  /  Notices  67065 


Battle  Monuments  CommissicHi; 
Department  of  Veterans  A&irs;  Federal 
Communications  Commission;  U.S. 
Postal  Service;  Office  of  Personnel 
Management:  Selective  Service  System; 
Social  Security  Administration;  state, 
county  and  city  welfare  organizations 
when  information  is  required  to 
consider  applications  for  benefits;  penal 
institutions  when  the  individual  is  a 
patient  or  an  inmate;  state,  county  and 
city  law  enforcement  authorities. 

NOTE:  Record  of  the  identity, 
diagnosis,  prognosis,  or  treatment  of  any 
client/patient,  irrespective  of  whether  or 
when  he/she  ceases  to  be  a  client/ 
patient,  maintained  in  connection  with 
the  performance  of  any  alcohol  or  drug 
abuse  prevention  and  treatment 
function  conducted,  regulated,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United 
States,  shall,  except  as  provided  therein, 
be  confidential  and  be  disclosed  only  for 
the  purposes  and  under  the 
circumstances  expressly  authorized  in 
42  U.S.C.  290dd-2.  This  statute  takes 
precedence  over  the  Privacy  Act  of  1974, 
as  amended,  in  regard  to  accessibility  of 
such  records  except  to  the  individual  to 
whom  the  record  pertains.  Blanket 
Routine  Uses  do  not  apply  to  these 
records. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  -notices  also  apply 
to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVINO,  ACCE8SINQ,  RETAIMNQ,  ANO 
OtSPOSINQ  OF  RECOROS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABILITY: 

By  individual's  name. 

SAFEGUARDS: 

Records  maintained  in  areas 
accessible  only  to  authorized  personnel 
having  need  therefor  in  the  performance 
of  official  business.  The  Military 
Personnel  Records  Jacket  is  transferred 
firom  station  to  station  in  the  personal 
possession  of  the  individual  whose 
record  it  is,  or  by  U.S.  Postal  Service. 

RETENTION  AND  DISPOSAL: 

Military  persoimel  records  are 
retained  until  updated  or  service  of 
individual  is  terminated.  Following 
separation,  the  disposition  of  the 
records  is  to  the  U.S.  Army  Reserve 
Personnel  Center  or  to  the  National 
Personnel  Records  Center  in  accordance 
with  640-10. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

National  Guard  Bureau,  Army  • 

National  Guard  Readiness  Center, 


ATTN:  NGB-ARP-C;  111  George  Mason 
Drive,  Arlington,  VA  22204-1382. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander  of  the  unit  to  which  the 
Army  National  Guard  member  is 
assigned. 

For  separated  personnel,  information 
may  be  obtained  from  the  Coiomander, 
U.S.  Army  Reserve  Personnel  Center, 
9700  Page  Boulevard,  St  Louis,  MO 
63132-5200. 

For  discharged  or  deceased  personnel, 
contact  the  National  Personnel  Records 
Center,  9700  Page  Boulevard,  St.  Louis, 
MO  63132-5200. 

For  verification  purposes,  individual 
should  provide  fiill  name,  service 
identification  number,  current  military 
status,  and  current  address.. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  conunander  of  the  unit 
to  which  the  Army  National  Guard 
member  is  assigned. 

For  separatedpefsonnel,  information 
may  be  obtained  from  the  Commander, 
U.S.  Army  Reserve  Personnel  Center, 
9700  Page  Boulevard,  St.  Louis,  MO 
63132-5200. 

For  discharged  or  deceased  personnel, 
contact  the  National  Persoimel  Records 
Center,  9700  Page  Boulevard,  St.  Louis, 
MO  63132-5200. 

For  verification  purposes,  individual 
should  provide  full  name,  service 
identification  number,  current  military 
status,  and  current  address. 

For  personal  visits,  the  requester 
should  provide  acceptable 
identification,  i.e.,  military 
identification  card  or  other 
identification  normally  acceptable  in 
the  transaction  of  business. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  educational  and 
financial  institutions,  law  enforcement 
agencies,  personal  references  provided 
by  the  individual.  Army  records  and 
reports,  third  parties  when  information 
furnished  relates  to  the  service 
member's  status. 

EXBiPnONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


A0640-10C  NOB 

SYSTBI  NAME: 

Official  Military  Personnel  File  (Army 
National  Guard)  {February  22. 1993,  58 
FR  10165). 

CHANGES: 
SYSTBM  IDBfTIFIER: 

Delete  entry  and  replace  with  'A0600- 
8-104C  NGB'. 


SYSTEM  LOCATKM: 

Delete  entry  and  replace  with 
'National  Guard  Bureau,  Army  National 
Guard  Readiness  Center,  ATTN:  NGB- 
ARP-CO,  111  George  Mason  Drive, 
Arlington,  VA  22204-1382.' 


STORAGE: 

Delete  entry  and  replace  with 
'Microfiche  are  stored  on  (PERMS/ODI) 
Persoimel  Electronic  Record 
Management  System/Optical  Digital 
Imagery.  Temporary  files  purged  and 
scanned  on  ODI,  selected  data 
automated  for  management  purposes  on 
disks,  and  (COM)  Computer  Output 
Microfiche.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'National  Guard  Biu-eau,  Army  National 
Guard  Readiness  Center.  ATTN:  NGB- 
ARP-CO,  111  George  Mason  Drive. 
Arlington,  VA  22204-1382.' 

A0640-8-104C  NOB 

SYSTEM  NAME: 

Official  Military  Personnel  File  (Army 
National  Guard)  (February  22,  1993,  58 
FR  10165). 

SYSTBI  LOCATION: 

National  Guard  Bureau,  Army 
National  Guard  Readiness  Center, 
ATTN:  NGB-ARP-CO,  111  George 
Mason  E<nve,  Arlington,  VA  22204- 
1382. 

CATEQORKS  OF  INDIVIDUALS  COVERED  BY  TME 
SYSTai: 

Each  commissioned  or  warrant  officer 
in  the  Army  National  Guard  not  on 
active  duty. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTBI: 

Records  include  enlistment  contract, 
physical  evaluation  board  proceedings: 
statement  of  service;  group  life 
insiuance  election:  emergency  data 
form;  application  for  appointment; 
qualification/evaluation  report;  oath  of 
office;  medical  examination-,  security 
clearance;  application  for  retired  pay; 
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application  for  conaction  of  military 
laimrds:  application  for  active  duty; 
transfer  or  discharge;  active  duty  report; 
voluntary  reduction;  line  of  duty  and 
misconduct  determinations;  dischaiga 
or  separation  reviews;  police  record 
checks;  consent/declaration  of  parent/ 
guardian;  award  reconunendations; 
academic  reports;  casualty  reports:  field 
medical  card;  retirement  points: 
deferment;  pre-induction  processing 
and  commissioning  data;  transcripts  of 
military  records;  survivor  benefit  plans; 
efficiency  reports:  records  of 
proceedings.  10  U.S.C.  815  and 
appellate  actions;  determination  of 
moral  eligibility;  waiver  of 
disqualifications;  temporary  disability 
record;  change  of  name;  statements  for 
enlistment;  retired  benefits;  application 
for  review  by  physical  evaluation  board; 
birth  certificate;  citizenship  statements 
and  status:  educational  transcripts: 
flight  status  board  reviews;  efficiency 
appeals:  promotion/reduction/ 
recommendations  approvals/ 
declinations  announcements/ 
notifications  and  reconsiderations; 
notification  to  deferred  officers  and 
promotion  passover  notifications; 
absence  without  leave  and  desertion 
records:  FBI  reports:  Social  Security 
Administration  correspondence; 
miscellaneous  correspondence, 
documents,  and  orders  relating  to 
military  service  including  information 
pertaining  to  dependents,  inter  or 
intraservice  details,  determinations, 
reliefs;  pay  entitlements,  releases, 
transfers;  and  other  relevant  documents. 

Ai/THOnrrv  FOR  MASfTCNANCC  or  T>«  svmit: 

5  U.S.C.  301.  DepartmenUl 
Regulations:  10  U.S.C.  3013;  and  E.O. 
9397  (SSN). 

PUNPOat(S): 

These  records  are  created  and 
maintained  to  manage  the  member's 
Army  National  Cuard  service 
efiisctively;  document  the  member's 
military  service  history;  and,  safeguard 
the  rights  of  the  member  and  the  Army. 


MMiTwa  uaas  or  ascoeos  mamtmmb)  m  thi 
•vtrm,  mcujoma  catcoomu  of  us0«8  and 
TNI  PMvoacs  OF  SUCH  uses: 

In  addition  to  those  disclosuna 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  S 
U.S.C.  552albH3)  as  follows: 

To  the  Department  of  State  to  issue 
passport/visa;  to  document  persona- 
non-grata  status,  attache  assignments, 
and  related  administration  of  personnel 
assigned  and  performing  duty  with  the 
Oapaitment  of  State. 


To  the  Department  of  Justice  to  file 
fingerprint  cards;  to  peiform 
intallisence  function. 

To  tne  Department  of  Labor  to 
■ocompUah  actions  required  under 
Federal  Emplojrees  Compensation  Act. 

To  the  Department  of  Health  and 
Human  Services  to  provide  services 
authorized  by  medical  and  health 
functions  autixiriaed  by  10  U.S.C  1074- 
1079. 

To  the  Atomic  Bnetgy  Conunission  to 
accomplish  requirements  incident  to 
Nuclear  Accident/Incident  Control 
Officer  functions. 

To  the  American  Red  Croas  to 
accomplish  coordination  and  complete 
sanrice  functions  including  blood  donor 
programs  and  emergency  investigative 
support  and  notifications. 

To  the  Federal  Aviation  Agency  to 
obtain  flight  certification  and  licenses. 

To  the  General  Services 
Administration  for  records  storage, 
archival  services,  and  for  printing  of 
directories  and  related  material 
requiring  personal  data. 

To  the  U.S.  Postal  Service  to 
accomplish  postal  service  authorization. 

To  the  Department  of  Veterans  Affeirs 
to  provide  information  relating  to 
benefits,  pensions,  in-service  loans, 
insurance,  and  appropriate  hospital 
support. 

To  the  Bureau  of  Immigration  and 
Naturalization  to  comply  with  statutes 
relating  to  in-service  alien  registration, 
and  annual  residence  information. 

To  the  Office  of  the  President  of  the 
United  States  of  America:  To  exchange 
required  information  relating  to  White 
House  Fellows,  regular  Army 
promotions,  aides,  and  related  support 
functions  staffed  by  Army  members. 

To  the  Federal  Maritime  Commission 
to  obtain  licenses  for  military  members 
accredited  as  captain,  made,  and  harbor 
master  for  duty  as  Transportation  Corps 
warrant  officer. 

To  each  state  and  U.S.  poaseaaion  to 
support  state  bonus  applications;  to 
fulfill  income  tax  requirements 
appropriate  to  the  service  member's 
home  of  record;  to  record  name  changes 
in  state  bureaus  of  vital  statistics;  and 
for  National  Guard  Affairs. 

To  civilian  educational,  and  training 
institutions  to  accomplish  student 
registration,  tuition  support.  Graduate 
Record  Examination  tests  requirement, 
and  related  school  requirements 
incident  to  in-service  education 
programs  in  compliance  with  10  U.S.C, 
Chapters  102  and  103. 

To  the  Social  Security  Administration 
to  obtain  or  verify  Social  Security 
Numbers;  to  transmit  Federal  Insurance 
Compensation  Act  deductions  made 
from  in-service  members'  wages. 


To  the  Department  of  Transportation 
to  coordinate  and  exchange  neceasary 
information  pertaining  to  inter-service 
relationships  between  U.S.  Coast  Guard 
and  Army  National  Guard  when  service 
members  perform  duty  tvith  the  U.S. 
Coast  Cusiid  elements  or  training 
activities. 

To  Civil  Authorities  for  Compliance 
¥dth  10  U.S.C  814. 

NOTE:  Record  of  the  identity, 
diagnosis,  prognosis,  or  treatment  of  any 
cUent/patient,  irrespective  of  whether  or 
wiien  he/she  ceases  to  be  a  client/ 
patient,  ntaintained  in  coimection  with 
the  performance  of  any  alcohol  or  drug 
abuse  prevention  and  treatment 
function  conducted,  regulated,  or 
directly  or  indirectly  assisted  by  any  . 
department  or  agency  of  the  United 
States,  shall,  except  as  provided  therein, 
be  confidential  and  be  disclosed  only  for 
the  purposes  aiul  under  the 
circumstances  expressly  authorized  in 
42  U.S.C.  290dd-2.  This  statute  takes 
precedeiHX  over  the  Privacy  Act  of  1974, 
in  regard  to  accessibility  of  such  records 
except  to  the  individual  to  whom  the 
record  pertains.  Blanket  Routine  Uses 
do  not  apply  to  these  records. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

pouacs  AND  Mucncaa  FOR  sTonNQ, 

RmaEVMQ,  ACCCS8N4Q,  RETAaaNO,  AND 
I  OF  RECORDS  M  THE  SYSTBi: 


STORAOE: 

Niicrofiche  are  stored  on  (PERMS/ 
GDI)  Personnel  Electronic  Record 
Management  System/Optical  Digital 
Imagery.  Temporary  files  purged  and 
scanned  on  ODI.  selected  data 
automated  for  management  purposes  on 
disks,  and  (COM)  Computer  Output 
Microfiche. 

retrkvabiuty: 
By  Social  Security  Ntunber. 

SAFEQUAROa: 

Records  are  maintained  in  secured 
areas  accessible  only  to  authorized 
personnel;  automated  media  protected 
by  authorized  password  system  for 
access  terminals,  controlled  access  to 
operation  rooms,  and  controlled  output 
distribution. 

RETENTION  AND  disposal: 

Microfiche  and  paper  records  are 
permanent:  retained  in  active  file  until 
termination  of  service  following  which 
they  are  retired  to  the  custody  of  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center,  9700  Page  Boulevard, 
St.  Louis.  MO  63132-5200. 
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SYSTEM  MANAQER(S)  AND  ADDRESS: 

National  Guard  Bureau,  Army 
National  Guard  Readiness  Center, 
ATTN:  NGB-ARP-CO,  111  George 
Mason  Drive,  Arlington,  VA  22204- 
1382. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  National 
Guard  Bureau,  Army  National  Guard 
Readiness  Center.  ATTN:  NGB-ARP-CO. 
Ill  George  Mason  Drive.  Arlington.  VA 
22204-1382. 

For  verification  purposes,  individual 
should  provide  full  name,  service 
identification  number,  current  or  former 
military  status,  current  home  address, 
and  signature. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  National  Guard  Bureau, 
Army  National  Guard  Readiness  Center, 
ATTN:  NGB-ARP-CO,  111  George 
Mason  Drive,  Arlington,  VA  22204- 
1382. 

For  verification  purposes,  individual 
should  provide  full  name,  service 
identification  number,  current  or  former 
military  status,  current  home  address, 
and  signature. 

CONTESTMO  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army"  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

fCCORD  SOURCE  CATEGORIES: 

From  the  individual,  educational  and 
financial  institutions,  law  enforcement 
agencies,  personal  references  provided 
by  the  individual.  Army  records  and 
reports,  third  parties  when  information 
furnished  relates  to  the  Service 
member's  status. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
|FR  Doc.  97-33364  Filed  12-22-97;  8:45  am) 
BILLING  COOE  9000  0«  F 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

summary:  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 


Officer,  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
22, 1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affeirs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education.  600 
Independence  Avenue,  S.W..  Room 
5624,  Regional  Office  Building  3,  ^ 

Washington,  DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPI.EMeNTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information:  (5)  Respondents  and 
firequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 


Dated:  December  17, 1997. 

Gloria  Paricer, 

Deputy  Chief  Information  Officer,  Office  of 
the  Chief  Information  Officer. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  New. 

Title:  Case  Studies  of  the 
Implementation  of  the  Crossroads  Cafe 
Project. 

Frequency:  Weekly. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  State,  local  or  Tribal  Gov't,  SEAs 
or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  316. 
Burden  Hours:  1,458. 

Abstract:  This  study  is  designed  to 
provide  the  U.S.  Department  of 
Education  with  information  on  the 
implementation  of  the  Crossroads  Cafe 
Project,  a  distance  education  model  for 
delivering  English-as-a-Second 
Language  (ESL)  services  to  adult  ESL 
learners.  The  study  will  also  provide  a 
pilot  test  of  a  design  for  an  impact 
evaluation  of  the  Crossroads  Cafe 
Project.  Data  will  be  gathered  from 
approximately  200  adult  ESL  learners 
and  teachers  at  3  state  sites,  as  well  as 
state  implementation  team  members  and 
technical  assistance  providers. 

[FR  Doc.  97-33395  Filed  12-22-97;  8:45  am] 
BILUNG  COOE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonprollferation  Policy;  Propossd 
Sutasqsnt  Arrangement 

AGENCY:  Department  of  Energy. 
ACTION:  Subsequent  arrangement. 

SUMMARY:  Pursuant  to  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160),  notice  is  hereby  given 
of  a  proposed  "subsequent 
arrangement"  under  the  Agreement  for 
Cooperation  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Canada  Concerning  the 
Civil  Uses  of  Atomic  Energy  and  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Argentine  Republic  Concerning  the 
Civil  Uses  of  Atomic  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following:  R'IT)/AR(CA}-1  for  the 
transfer  of  2  kilograms  of  zirconium 
alloy  metal  doped  with  9.6  grams  of 
unirradiated  enriched  uranium 
containing  8.9  grams  of  the  isotope  U- 
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235  (93.04  percent  enrichment)  from 
Canada  to  Argentina  for  use  in 
experiments  of  irradiation  growth  of 
zirconium  alloy  at  low  temperattirea. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  Dacember  17. 1997. 

Par  the  Department  of  Energy. 
ClHfftaP.nti«eraU. 

Dinctor.  International  Policy  and  Analyai* 
Dtvition.  Office  of  Amu  Control  and 
Non  proliferation. 

(PR  Doc.  97-33441  Piled  12-22-97;  8:4S  am) 


DEPARTMENT  OF  ENERGY 

Offlos  of  Anns  Control  and 
NonproUfwUon  Policy;  Propoocd 


AQCNCY:  Department  of  Energy. 
ACflON:  Subsequent  Arrangement. 


r:  Pursuant  to  Section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(42  U.S.C.  2160).  notice  is  hereby  given 
of  a  proposed  "subsequent 
arrangement"  under  the  Agreement  for 
Cooperation  in  the  Peaceful  Uses  of 
Nuclear  Energy  Between  the  UnilMi 
States  of  America  and  the  Europoan 
Atomic  Energy  Community 
(EURATOM)  and  the  Agreement  for 
Cooperation  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  the  Republic  of 
Indonesia  Concerning  Peaceful  Uses  of 
Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following:  RTD/IE(EU)-12  for  the 
transfar  of  35.000  grams  of  uranium  in 
the  form  of  metal  and  oxide  containing 
less  than  7.000  grams  of  the  isotope  U- 
235  (19.75  percent  enrichment)  bom 
UKAEA.  Dounraay.  United  IGngdom  to 
Indonesia  for  manufacturing  fuel 
elements  to  be  used  at  the  MPR-30  and/ 
or  RPI-10  Research  Reactorfs)  in 
Sepong.  Indonesia. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subaequent  arrangement  will 
take  effect  no  aooBar  than  fifteen  days 


alter  the  date  of  publication  of  this 
notice. 

Dated:  December  17. 1997. 

For  tile  Department  of  Energy. 
Charie  P.  FifciHarald. 

Director,  International  Policy  and  Analysis 
Division,  Office  of  Arms  Control  and 
Nonptoliferation. 

|FR  Doc.  97-33442  Piled  12-22-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
[Dedwl  Na  EA-16q 

Application  To  Export  Electric  Energy; 
Duke  Eitergy  Trading  arKJ  Marketing, 
LLC. 

AOSICV:  Office  of  Fossil  Energy.  DOE. 
ACnON:  Notice  of  application. 


r:  Duke  Energy  Trading  and 
Marketing.  LL.C.  (Duke  Energy)  has 
applied  for  authorization  to  transmit 
uactric  energy  from  the  United  States  to 
Maxim. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  January  22. 1998. 
AOOnCSSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  ft 
Power  Im/Ex  (FE-27).  Office  oPPossil 
Energy.  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW. 
Washington.  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  nOTTMEn  ■rOWJATlOW  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-«667. 
SUPPtXMEKTARY  MTOMUTION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
reqidre  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C-  824a(e)). 

On  December  11. 1997,  Duke  Energy 
applied  to  the  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
for  authorization  to  export  electric 
energy  to  Mexico,  as  a  power  marketer, 
pursuant  to  section  202(e)  of  the  FPA. 
Specifically.  Duke  Energy  has  proposed 
to  transmit  to  Mexico  electric  energy 
purchased  bom  electric  utilities  and 
other  suppliers  within  the  U.S. 

The  exported  energy  would  be 
delivered  to  Mexico  over  transmission 
CKdlities  owned  by  San  Diego  Gas  ft 
Electric  Company.  The  El  Paso  Electric 
Company,  Central  Power  and  Light 
Company,  and  Comission  Federal  de 
Electricidad.  the  national  electric  utility 
of  Mexico.  Each  of  the  transmission 
facilities,  as  more  fully  described  in  the 
application,  has  previously  been 


authorized  by  a  Presidential  {>ermit 
issued  pursuant  to  Executive  order 
10485,  as  amended. 

Procedural  Matters 

Any  persons  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  such  p>etitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  Duke  Energy's  request 
to  export  electric  energy  to  Mexico 
should  be  clearly  marked  with  Docket 
EA-166.  Additional  copies  are  to  be 
filed  with  Kris  Errickson,  Legal/ 
Regulatory  Coordinator,  Duke  Energy 
Trading  and  Marketing,  L.L.C.,  One 
Westchase  Center.  10777  Westheimer 
Street,  Suite  650,  Houston,  TX  77042; 
Christine  M.  Pallenik,  Managing 
Counsel.  Duke  Energy  Trading  and 
Maribeting,  4  Triad  Center,  Suite  1000. 
Salt  Lake  City,  UT  84180,  AND  Gordon 
).  Smith,  Esq.,  John  ft  Hengerer,  1200 
17th  Street,  NW,  Suite  600,  Washington. 
DC  20036. 

A  final  decision  will  be  made  on  this 
application  after  the  enviroiunental 
impacts  have  been  evaluated  pursuant 
to  the  National  Envirotunental  Policy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  action  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above.  Further  information 
may  also  be  obtained  on  the  program      » 
through  the  World  Wide  Web  by 
accessing  the  Fossil  Energy  Home  Page 
at  http://wMrw.fia.doe.gov  then  selecting 
"Regulatory"  from  the  options  menu. 

In  Washington,  DC  on  December  12. 1997. 
Anthoay  |.  Coaa, 

Manager,  Electric  Power  Regulation,  Ofpce 
of  Coal  S-  Power  Im/Ex,  Office  of  Coal  S- 
Power  Systems,  Office  of  Fossil  Energy. 
(PR  Doc  97-33444  Plied  12-22-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 
(Dodiet  No.  EA-102-B) 

Application  To  Export  Elactrtc  Energy; 
Enron  Power  Marketing,  Inc. 

AQENCV:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  application. 
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f:  EiUY>n  Power  Marketing,  Inc. 
(Enron)  has  applied  for  renewal  of  its 
authority  to  transmit  electric  energy 
from  the  United  States  to  Mexico. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  bie  submitted  on  or 
before  January  22,  1998. 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  ft 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  E)epartment  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

RM  FURTHER  MFORMATKM  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPI.EMENTARY  INFORMATKM:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  February  6, 1996,  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Eneigy  (DOE)  authorized  Enron,  a 
power  marketer,  to  transmit  electric 
energy  bom  the  United  States  to 
Mesdco.  The  term  of  the  authorization 
was  for  a  period  of  two  years.  On 
December  5, 1997,  Enron  filed  an 
application  with  FE  for  renewal  of  this 
authority  which  expires  on  February  6, 
1998. 

The  exported  energy  would  be 
delivered  to  Mexico  over  transmission 
focilities  owned  by  San  Diego  Gas  ft 
Electric  Company,  The  El  Paso  Electric 
Company,  Central  Power  and  Light 
Company,  and  Comission  Federal  de 
Electricidad.  the  national  electric  utility 
of  Mexico.  Each  of  the  transmission 
fiacilities,  as  more  fully  described  in  the 
application,  has  previously  been 
authorized  by  a  Presidential  permit 
issued  pursuant  to  Executive  order 
10485,  as  amended. 

Procedural  Matter* 

Any  persons  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  S§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  Enron's  request  to 
renew  its  export  authorization  to 
Mexico  should  be  clearly  marked  with 
Docket  EA-102-B.  Additional  copies 
are  to  be  filed  direcUy  with  Christi  L. 


Nicolay,  Enron  Power  Marketing,  Inc., 
Post  Office  Box  1188,  EB641-C. 
Houston.  TX  77251  and  David  B.  Ward. 
Ward  &  Anderson.  1000  Thomas 
Jefferson  Street,  NW,  Suite  503, 
Washington,  DC  20007.  Jesse  A.  Dillon, 
Senior  Counsel,  PPftL,  Inc.,  Two  North 
Ninth  Street,  Allentown,  PA  18101  and 
Douglas  H.  Rosenberg,  Preston  Gates  & 
Ellis,  LLP,  5000  Columbia  Center,  701 
Fifth  Avenue,  Seattie,  WA  98104-7078. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  action  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above.  Further  information 
may  also  be  obtained  on  the  program 
through  the  World  Wide  Web  by 
accessing  the  Fossil  Energy  Home  Page 
at  http://www.fe.doe.gov  then  selecting 
"Regulatory"  bom  the  options  menu. 

In  Washington.  DC  on  December  12. 1997. 
Anthony  J.  Como, 

Manager,  Electric  Power  Regulation,  Office 
of  Coal  6r  Power  Im/Ex,  Office  of  Coal  B" 
Power  Systems,  Office  of  Fossil  Energy. 
(PR  Doc.  97-33443  Piled  12-22-97;  8:45  am) 
aajJNQ  COOE  646»^)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  ER96-421-000] 

Cinergy  Services,  Inc.,  Notice  of  HIing 

December  17. 1997. 

Take  notice  that  on  E)ecember  15. 
1997,  Cinergy  Services,  Inc.,  on  behalf 
of  CinCap  IV,  LLC,  filed  an  amendment 
to  its  October  31, 1997  and  December  9, 
1997,  filings  in  the  above-captioned 
docket.  This  amendment  would  allow 
CinCap  IV,  to  enter  into  transactions 
with  affiliated  power  marketers  and 
EWGs.  Cinergy  Services,  Inc.,  has 
requested  a  January  15, 1998,  effective 
date  for  the  amendment  to  Rate 
Schedule  FERC  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 


or  protests  should  be  filed  on  or  before 

December  29,  1997.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  |r.. 

Acting  Sacretary. 

(PR  Doc.  97-33391  Piled  12-22-97;  8:45  am) 

BNJJNO  CODE  «n7-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER92-633-003] 

Louisville  Gas  and  Eiactrtc  Company; 
Notice  of  Rling 

December  17, 1997. 

Take  notice  that  on  September  17, 
1997,  Louisville  Gas  and  Electric 
Company  (LG&E)  filed  a  notification  of 
a  change  in  status  describing  a  proposed 
transaction  between  certain  affiliates  of 
LG&E  and  Big  Rivers  Electric 
Corporation  (Transaction).  LG&E's  only 
role  in  the  Transaction  is  to  cede  a 
portion  of  its  retail  service  territory  to 
an  affiliate,  LG&E  SUtion  Two  Inc. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Stireet,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  29, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[PR  Doc.  97-33390  Filed  12-22-97;  8:45  amj 
aiUaM  CODE  SS10-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  CP07-Z79-003] 

Warren  Transportation,  Inc.;  Notice  of 
Tariff  Filing 

December  17.  1997. 

Take  notice  that  on  December  10. 
1997.  Warren  Transportation.  Inc. 
(WTI).  1000  Louisiana.  Suite  5800. 
Houston.  Texas  77002.  filed  for 
inclusion  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1 .  to  be  effective 
on  December  15. 1997: 

First  Revised  Stieet  No.  1. 

WTI  states  that  it  is  Piling  this  sheet 
to  reflect  a  change  in  the  designated 
contact  person  for  communications 
regarding  its  FERC  Tariff.  WTI  states 
that  because  this  sheet  has  no 
substantive  effect  to  its  tariff,  it  is 
requesting  waiver  of  the  30-day  notice 
requirement  of  Section  154.207.  WTI 
also  states  that  it  is  submitting  at 
Appendix  A  to  its  filing,  its  intended 
usage  of  the  Version  1.1  GISB  data 
elements  for  the  implementation  of  the 
electronic  GISB  standards  on  December 
15,  1997,  as  required  by  a  November  6. 
1997  Letter  Order  in  Docket  Nos.  CP97- 
279-000,  et  al. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reforonce  to  said 
application  should  on  or  before 
December  23,  1997,  Tile  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  nied  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Linwood  A.  Walsoa.  )r.. 
Acting  Secretary. 
|FR  Doc.  97-33389  Filed  12-22-97;  0:45  un) 

MLUNO  COOC  (T17-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proitct  No.  2612-OOS  Maine] 

Central  Maine  Power  Company;  Notice 
of  Availability  of  Draft  Envlronmentai 
Assessment 

December  17. 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  relicensing  of  the 
Flagstaff  Project,  located  in  Somerset 
and  Franklin  Counties,  Maine,  and  has 
prepared  a  draft  Environmental 
Assessment  (DEA)  for  the  project.  In  the 
DEA,  the  Commission's  staif  has 
analyzed  the  potential  environmental 
impacts  of  the  existing  project  and  has 
concluded  that  approval  of  the  project, 
with  appropriate  environmental 
protection  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A,  of  the  Commission's  offices 
at  888  First  Street,  N.E.,  Washington, 
D.C.  20426. 

Any  comments  should  be  filed  within 
30  days  &om  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell. 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Room  2-A.  Washington,  DC.  20426. 
Please  affix  "Flagstaff  Project  No.  2512" 
to  all  comments.  For  further 
information,  please  contact  Edward  R. 
Meyer  at  (202)  208-7998. 
Linwood  A.  Walaon.  |r.. 
Acting  Secmtary. 
(PR  Doc.  97-33392  Filed  12-22-97:  8:45  am) 

MLUNO  COOC  STir-OI-M 


ENVIRONMENTAL  PftOTECTION 
AGENCY 

[FRL-6939-2] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Rnal 
Standards  for  Hazardous  Air  Pollutants 
From  Wood  Furniture  Manufacturing 
Operations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq],  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  40  CFR  part  63.  subpart  JJ, 
Final  Standards  for  Hazardous  Air 
Pollutants  From  Wood  Furniture 
Manufacturing  0{>erations.  OMB 
number  2060-0324,  Expiration  Date 
February  28,  1998.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  22, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR.  call  Sandy  Farmer  at 
EPA.  by  phone  at  (202)  260-2740.  by  E- 
Mail  at  Farmer.Sandy9epamail.epa.gov 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr/icr.htm.  and  refer  to 
EPA  ICR  No.  1716.02. 

SUPPLEMENTARY  INFORMATION: 

Ti(7e:  40  CFR  part  63.  subpart  JJ.  Final 
Standards  for  Hazardous  Air  Pollutants 
From  Wood  Furniture  Manufacturing 
Operations,  OMB  number  2060-0324,' 
EPA  ICR  number  1716.02,  Expiring 
February  28,  1998.  The  Agency  is 
requesting  an  extension  of  a  currently 
approved  collection. 

Abstract:  Respondents  to  this 
information  collection  request  are  the 
owners  and  operators  of  both  now  and 
existing  wood  furniture  manufacturing 
operations  that  are  major  sources  of 
hazardous  air  pollutants.  Respondents 
are  required  to  submit  both  initial  and 
regular  semiannual  compliance  reports 
and  to  perform  recordkeeping  activities. 
The  information  is  used  to  determine 
that  all  sources  subject  to  the  rule  are 
complying  with  the  standards.  The 
information  to  be  collected  is  mandatory 
under  the  rule.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  document  required  under  5 
CFR  1320.8(d),  soliciting  comments  on 
this  collection  of  information  was 
published  on  August  19,  1997  (  FR 
44122  );  two  comments  were  received. 

Burden  Statement:  The  aimual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1.67  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
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by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  Respondents/ 
Affected  Entities:  Wood  Furniture 
Manufacturers. 

Estimated  Number  of  Respondents: 
750. 

Frequency  of  Response:  On  occasion, 
quarterly,  semi-annually  and  annual 
reports  are  required. 

Estimated  Total  Annual  Hour  Burden: 
91 ,430  hours. 

Estimated  Total  Aimualized  Cost 
Burden:  $34,830. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.1716.02  and 
OMB  Control  No.  2060-0324  in  any 
correspondence. 

Ms.  Sandy  Fanner,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW,  Washington,  DC  20460; 
and 

Office  of  Information  and  Regulatory 
«  Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street.  NW, 
Washington,  DC  20503. 

Dated:  December  17, 1997. 
Joaoph  Retxor, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  97-33454  Filed  12-22-97;  8:45  am) 
MLUNO  COOC  Mid  BO  T 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6939-9I 

Environmental  Laboratory  Advisory 
Board;  Nominees,  Meeting  Date  and 
Agenda 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  open  meeting. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  will  convene  an  open 
meeting  of  the  Environmental 
Laboratory  Advisory  Board  (ELAB)  on 
January  16.  1998,  ftt)m  1  pm  to  5  pm. 
This  meeting  immediately  follows  the 
National  Environmental  Laboratory 
Accreditation  Conference  (NELAC) 
Third  Interim  Meeting  and  will  be  held 
in  the  Sheraton  National  Hotel  at  900 
South  Orme  Street  in  Arlington,  VA. 
Directions  can  be  obtained  from  the 
hotetby  calling  703/521-2122. 

The  agenda  will  include  discussions 
on  (1)  the  fact  findings  of  the  Good 
Laboratory  Practices  subcommittee, 
which  will  present  its  final  report;  (2) 
consideration  of  a  request  to  establish  a 
separate  fact  finding  subcommittee  on 
third  party  assessors;  and  (3)  a  report 
from  NELAC  on  issues  regarding 
implementation.  Comments  on  the 
N^^C  standards,  as  discussed  during 
the  Third  Interim  Meeting,  will  be 
solicited.  Standards  are  scheduled  to  be 
posted  on  the  electronic  bulletin  board 
on  December  13, 1997.  The  Internet  site 
address  for  the  standards  is:  http:// 
ttnwww.rtpnc.epa.gov/htmiynelac/ 
nelac.htm. 

The  public  is  encouraged  to  attend. 
Time  will  be  allotted  for  public 
comment  Written  comments  are  most 
valuable  and  should  be  directed  to  Ms. 
Jeanne  Mourrain;  Designated  Federal 
Officer.  USEPA;  NERL  (MI>-75A); 
Research  Triangle  Park,  NC  27711.  If 
questions  arise,  pletise  contact  Ms. 
Mourrain  at  919/541-1120,  fax  919/ 
541-4261.  or  E-mail 
mourrain.jeanne9epamail.epa.gov. 

Dated:  December  10, 1997. 
Nancy  W.  Wentwarth. 
Director,  Quality  Assurance  Division. 
(FR  Doc.  97-33453  Filed  12-22-97;  8:45  am) 
BiLUNQ  cooE  asao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[Of>P-64036:  FRL  5764-2) 

Notice  of  Termination  of  the  Use  of 
Methamldophos  on  All  Crops  Except 
Cotton  and  Potatoes,  and  Cancellation 
of  All  Methamldophos  24(c)  Food-Use 
Registration  Not  Lal>eled  for  Use  on 
Tomatoes  Only 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FUTRA),  as  amended,  EPA  is  issuing  a 
notice  of  its  response  to  requests  for 


amendment  by  Bayer  Corporation  and 
Valent  USA,  the  sole  U.S.  registrants  of 
the  insecticide  methamldophos,  to 
terminate  the  use  of  methamldophos  on 
all  agricultural  crops  except  cotton  and 
potatoes  by  deleting  all  other  uses  from 
all  methamldophos  FIFRA  section  3 
registrations,  and  to  cancel  all  section 
24(c)  food-use  registrations  not  labeled 
for  use  on  tomatoes  only. 
DATES:  These  terminations  and 
cancellations  are  effective  on  December 
31. 1997,  subject  to  the  existing  stocks 
provision  specified  herein. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Philip  Poll,  Special  Review  and 
Reregistration  Division  (7508W), 
Environmental  Protection  Agency.  401 
M  St,  SW..  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail:  Special  Review  Branch,  Crystal 
Station  #1,  3rd  floor,  2800  Crystal  Drive. 
Arlington,  VA.  (703)  308-8038;  e-mail: 
poli.philip9epamail.epa.gov. 

SUPPLEMENTARY  MFORMATKNC 
L  Introduction 

Section  6(0(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled  or 
amended  to  terminate  one  or  more  uses. 
The  Act  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  and  provide  for 
a  30-day  public  comment  period. 
Thereafter,  the  Administrator  of  EPA 
may  approve  such  a  request,  unless  the 
Administrator  determines,  in  the  case  of 
a  pesticide  that  is  registered  for  a  minor 
agricultural  use,  that  the  cancellation  or 
termination  of  uses  would  adversely 
affect  the  availability  of  the  pesticide  for 
use.  If  such  a  determination  is  made, 
unless  certain  exceptions  apply,  the 
Administrator  may  not  approve  or  reject 
a  request  until  180  Jays  have  passed 
from  the  date  of  publication  in  the 
Federal  Register  of  the  notice  of  receipt 

Methamldophos  is  registered  for 
minor  agricultiual  uses  that  would  be 
affected  by  a  termination  of  uses  and 
cancellation  of  registrations. 
Accordingly,  in  a  July  2, 1997  Federal 
Register  notice  announcing  receipt  of 
these  requests  for  termination/ 
cancellation,  the  Administrator  set  forth 
a  180-day  effective  schedule  for 
approval  of  the  requests. 

n.  BaiJcground 

EPA  conducted  an  occupational  risk  ~ 
assessment  that  estimated  risks 
associated  with  short-and  intermediate- 
term  exposures  of  agricultural  woricers 
to  methamldophos.  The  assessment 
indicated  that  the  risks  to  workers  of 
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acute  exposure  exceeded  EPA's  level  of 
concern.  In  addition  to  the  risk 
assessment.  EPA  had  California  and 
nationwide  human  incident  data 
indicating  acute  worker  exposure 
incidents  associated  with 
methamidophos  use.  EPA  met  with 
Bayer  and  Valent.  the  sole  U.S. 
methamidophos  registrants,  on  August 
1, 1996.  to  present  EPA's  concerns  and 
discuss  voluntary  measures  to  reduce 
risk.  At  the  meeting,  the  registrants 
proposed  the  use  terminations  and 
product  cancellations  announced  in  this 
notice,  as  well  as  other  measures 
including  additional  spray  drift 
language,  a  phase-in  of  closed  mixing 
and  loading  systenu.  and  participation 
in  industry-wide  education  efforts. 

In  the  Federal  Register  of  July  2.  1997 
(62  FR  35812)  (FRL  5724-7).  EPA  issued 
a  notice  announcing  receipt  of  the 
methamidophos  registrants'  requests  to 
terminate  uses  and  cancel  registrations 
under  sections  3  and  24(c)  of  FIFRA, 
and  provided  notice  of  EPA's  intent  to 
accept  those  requests.  In  letters  dated 
November  12.  1996.  and  February  21, 
1997  respectively,  Bayer  and  Valent 
requested  that  FIFRA  section  3 
registrations  be  amended  to  terminate 
(by  use  deletion)  the  use  of 
methamidophos  on  broccoli,  Brussels 
sprouts,  cabbage,  cauliflower,  celery, 
and  sugar  beets,  and  that  section  24(c) 
registrations  labeled  for  melons, 
cucumbers,  lettuce,  alfalfa,  bermuda 
grass,  peppers,  clover,  and  eggplant  be 
canceled,  leaving  tomatoes  as  the  only 
remaining  food  use  with 
methamidophos  24(c)  registrations. 

The  following  comments  were 
received  by  the  Agency  in  response  to 
the  notice  published  in  the  Federal 
Register  of  July  2, 1997: 

1.  Comment  from  Bayer  Corporation. 
A  comment  was  received  by  the  Agency 
from  Bayer  Corporation  concerning  the 
existing  stocks  provision  as  stated  in  the 
notice  of  July  2, 1997.  Bayer  Corporation 
requested  that  the  Agency  amend  the 
existing  stocks  provision  to  allow  the 
existing  stocks  already  in  possession  of 
the  dealers  as  of  December  31, 1997,  to 
be  distributed,  sold,  or  used  legally  until 
they  are  exhausted. 

Agency  response.  The  Agency  after 
reviewing  the  existing  stocks  provision 
as  listed  in  the  notice  published  in  the 
Federal  Register  of  luly  2.  1997,  concurs 
with  the  company  request.  The  Agency 
believes  that  the  amount  of 
methamidophos  in  inventory  is 
relatively  small  and  will  decrease 
rapidly  after  the  December  31.  1997 
enective  date  for  these  voluntary 
terminations/cancellations.  Therefore, 
the  existing  stocks  provision  listed  in 


the  notice  of  July  2,  1997  is  amended  to 
read: 

After  December  31. 1997.  methamidophos 
registrants  may  not  sell  or  distribute  any 
storks  of  canceled  methamidophos  products 
or  methamidophos  products  containing  any 
terminated  uses.  Persons  other  than  the 
registrant  will  be  permitted  to  sell,  distribute, 
and  use  the  product  until  their  supplies  are 
exhausted. 

2.  Comment  from  Bayer  Corporation. 
A  comment  was  received  by  the  Agency 
from  Bayer  Corporation  inquiring  about 
several  24(c]  registrations  that  currently 
exist  for  cotton  use  only.  Bayer 
Corporation  questioned  that  since 
cotton  is  one  of  the  crops  being 
maintained  on  the  section  3  label 
language  would  it  be  allowable  to 
maintain  these  existing  24(c)  labels  as 
well.  These  24(c)'s  were  not  listed  in  the 
)uly  2,  1997  Federal  Register  notice  as 
cancellations.  The  24(c)'8  in  question 
are:  CA790188.  AR810044.  AR87(X)07, 
MS810014  and  MS810055. 

Agency  response.  The  Agency  agrees 
that  since  these  24(c)  registrations  are 
only  for  the  agricultural  crop  cotton, 
and  this  crop  has  been  retained  under 
a  FIFRA  section  3  registration  they  may 
be  maintained. 

3.  Comment  from  Tomen  Agro, 
Incorporated.  A  comment  was  received 
by  the  Agency  bora  Tomen  Agro,  Inc. 
requesting  that  the  tolerances  for  the 
canceled  crop  uses  be  retained  in  40 
CFR  180.315  because  these  commodities 
are  being  legally  treated  in  other 
countries  and  imported  into  the  United 
States.  Withdrawal  of  these  tolerances 
would  be  disruptive  to  international 
trade  associated  with  these 
commodities. 

Agency  response.  As  an 
administrative  matter,  the  Agency 
normally  proposes  to  revoke  the  existing 
tolerance  for  a  crop  shortly  after  the 
agricultural  use  has  been  terminated. 
However,  as  commenters  have 
expressed  an  interest  in  leaving  the 
tolerances  in  place  and  as  these 
cancellations  were  a  voluntary  measure 
by  the  registrants  and  were  not  due  to 
any  dietary  risk  to  humans  posed  by 
methamidophos  residues  on  these  food 
crops,  the  Agency  will  not  propose  to 
revoke,  at  this  time,  the  tolerances  for 
the  terminated  or  canceled  crop  uses 
listed  in  40  CFR  180.315. 

Under  section  408(1)(5)  as  amended 
by  The  Food  Quality  Protection  Act  of 
1996  (FQPA),  food  lawfully  treated, 
prior  to  the  cancellation  notice  and 
crops  treated  with  existing  stocks,  will 
not  be  rendered  adulterated  despite  the 
lack  of  a  tolerance,  so  long  as  the 
residue  on  the  food  complies  with  the 
tolerance  in  place  at  the  time  of 
treatment.  These  tolerances  will  be 


modified  or  revoked  at  the  time  that  the 
Reregistration  Eligibility  Decision  (RED) 
document  is  published  (presently 
scheduled  for  1998),  and  the  results  of 
the  tolerance  reassessment  will  be 
published  in  a  Federal  Register  notice. 

in.  Final  Actions  and  Existing  Stocks 
Provision 

This  notice  terminates  (by  use 
deletion  from  section  3  registrations)  the 
use  of  methamidophos  on  broccoli, 
Brussels  sprouts,  cabbage,  cauliflower, 
celery,  and  sugar  beets,  and  the  section 
24(c)  registrations  labeled  for  melons, 
cucumbers,  lettuce,  alfalfa,  bermuda 
grass,  peppers,  clover,  and  eggplant  are 
canceled.  These  terminations  and 
cancellations  are  effective  December  31, 
1997.  The  Agency  has  determined  that 
after  December  31.  1997, 
methamidophos  registrants  may  not  sell 
or  distribute  any  stocks  of  canceled 
methamidophos  products  or 
methamidophos  products  containing 
any  terminated  uses.  Persons  other  than 
the  registrant  will  be  permitted  to  sell, 
distribute,  and  use  the  product  until 
their  supplies  are  exhausted. 

List  of  Subiects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  December  17, 1997. 

lack  E.  Hooangar. 

Acting  Director.  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  97-33456  Filed  12-22-97;  8:45  ami 

MUJNQOOOf  SSSO  SO  F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(Report  No.  2244] 

Petition*  for  Reconsideration  and 
Clarification  of  Action  in  Rulantaking 
Procaadlngs 

December  17, 1997. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239.  1919  M  Street, 
N.W.,  Washington,  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  January  7,  1998.  See  Section  1.4(b) 
(1)  of  the  Commission's  rule  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
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be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Policy  and  Rules  Concerning 
the  Interstate,  Interexchange 
Marketplace  Implementation  of  Section 
254(g)  of  the  Communications  Act  of 
1934,  as  amended  (CC  Docket  No.  96- 
61). 

Number  of  Petitions  Filed:  5 . 

Subject:  Implementation  of  the  Pay 
Telephone  Reclassification  and 
Compensation  Provisions  of  the 
Telecommunications  act  of  1996  (CC 
Docket  No.  96-128). 

Number  of  Petitions  Filed:  11. 

Federal  Communications  Commission. 

Magalie  Roaan  Salas, 

Secretary. 

jFR  Doc.  97-33425  Filed  12-22-97;  8:45  am] 

BKJJNG  CODE  Snt-t-m 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Fee  for  Services  to  Support  FEMA's 
Offsite  Radiological  Emergency 
Preparedness  (REP)  Program 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  FEMA 
Rule  44  CFR  Part  354,  published  in  the 
Federal  Register  on  March  24,  1995,  (60 
FR  15628),  FEMA  has  established  a 
fiscal  year  (FY)  1998  hourly  rate  of 
$31.46  for  assessing  and  collecting  fees 
fix)m  Nuclear  Regulatory  Commission 
(NRC)  licensees  for  services  provided  by 
FEMA  personnel  for  FEMA's  REP 
Program. 

DATES:  This  user  fee  hourly  rate  is 
effective  for  FY  1998  (October  1, 1997, 
to  September  30,  1998). 
FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  O.  Megs  Hepler,  III,  Division 
Director,  Exercises  Division, 
Preparedness,  Training  and  Exercises 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2867. 
8UPPI.EMENTARY  INFORMATION:  As 
authorized  by  Public  Law  105-65  (111 
5tat.  1377),  an  hourly  user  fee  rate  of 
S3 1.46  will  be  charged  to  NRC  licensees 
of  commercial  nuclear  power  plants  for 
all  site-specific  biennial  exercise  related 
services  provided  by  FEMA  personnel 
for  the  REP  Program.  This  hourly  user 
fee  rate  will  be  charged  in  accordance 
with  the  provisions  of  44  CFR  354, 
published  in  the  Federal  Register  on 
March  24,  1995,  (60  FR  15628).  All 
funds  collected  under  this  rule  will  be 
deposited  in  the  U.S.  De{)artment  of  the 


Treasury  to  offset  appropriated  funds 
obligated  by  FEMA  for  the  REP  Program. 

The  hourly  rate  is  established  on  the 
basis  of  the  methodology  set  forth  in 
FEMA  Rule  44  CFR  354.4(b), 
"Determination  of  site-specific  biennial 
exercise-related  component  for  FEMA 
personnel,"  and  will  be  used  to  assess 
and  collect  fees  for  site-specific  biennial 
exercise  related  services  rendered  by 
FEMA  personnel. 

The  hourly  rate  is  intended  only  to  be 
applied  to  charges  to  NRC  licensees  for 
services  provided  by  FEMA  personnel 
for  the  site-specifrc  biennial  exercise- 
relate  component  referenced  above,  not 
for  charges  for  services  provided  by 
FEMA  personnel  under  the  flat  fee 
component  referenced  at  44  CFR 
354.4(d)  nor  for  services  provided  by 
FEMA  contractors.  Services  provided  by 
FEMA  contractors  will  be  charged  in 
accordance  with  44  CFR  354.4  (c)  and 
(d)  for  the  recovery  of  appropriated 
funds  obligated  for  the  Emergency 
Management  Planning  and  Assistance 
(EMPA)  portion  of  FEMA's  REP  Program 
budget. 

Dated:  December  16. 1997. 
KayCGosB, 

Associate  Director  for  Preparedness,  Training, 
and  Exercises. 

|FR  Doc.  97-33433  Filed  12-22-^7;  8:45  am) 
BIUJNQ  COOE  CriS-OS-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  Hied  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
fowarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington.  D.C.  20573. 
Pacat  International-Pacific  Atlantic 
International,  1019  Fairway  Valley 
Drive.  Woodstock,  GA  30189,  Gunter 
Wegner,  Sole  Proprietor 
Trafik  Services,  Inc.,  300  Wapanoag 
Trial,  East  Providence,  RI 02915, 
Officers:  Robert  A.  Mega,  President, 
William  Mega,  Vice  President. 

Dated:  December  17, 1997. 
Ronald  D.  Murphy, 
Assistant  Secretary. 

(FR  Doc.  97-33366  Filed  12-22-97;  8:45  am) 
BILUNC  COOE  e730-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Hokling  Companies 

The  notificants  listed  below'have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  vmting  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  he  received  not  later  than  January 
7, 1998. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  90  Hennepin  Avenue. 
P.O.  Box  291,  Minneapolis,  Minnesota 
55480-0291: 

1.  Marlen  E.  Bents,  Ceylon. 
Minnesota;  to  retain  24.3  percent,  and 
acquire  an  additional  .8  percent  of  the 
voting  shares  of  Ceylon  Bancorporation. 
Inc.,  Ceylon,  Minnesota,  and  thereby 
indirectly  acquire  State  Bank  of  Ceylon, 
Ceylon,  Mitmesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  18, 1997. 
Jennifier  ).  Johnson, 
Deputy  Secretary  of  the  Board. 
[PR  Doc.  97-33459  Filed  12-22-97;  8:45  am] 

BtLUNG  COOE  SZ10-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
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indicatsd.  The  application  alao  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
reguding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  16, 
1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303-2713: 

1 .  Buckhead  Community  Bancorp. 
Inc.,  Atlanta,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  olThe 
Buckhead  Community  Bank,  N.A.. 
Atlanta.  Georgia  (in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
Syttem.  Decemtier  18,  1997. 

IsMiifcf  ).  Joluison, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-33460  Filed  12-22-97;  8:45  am) 

SMJJNQ  cooc  «I10-01-# 


FEDERAL  TRADE  COMMISSION 
Charges  for  Certain  Disclosuras 

AOENCY:  Federal  Trade  Commission. 
ACTION:  Notice  regarding  charges  for 
certain  disclosiues. 

SUMMARY:  The  Federal  Trade 
Commission  announces  that  the  current 
ceiling  on  allowable  charges  under 
Section  612(a)  of  the  Fair  Credit 
Reporting  Act  (FCRA)  will  remain 
unchanged  for  1998.  Under  recent 
amendments  to  the  FCRA.  the  Federal 
Trade  Commission  is  required  to 
increase  the  $8.00  amount  referred  to  in 
paragraph  (lKA)(i)  of  Section  612(a)  on 
January  1  of  each  year,  based 
proportionally  on  changes  in  the 
Consumer  Price  Index,  with  fractional 
changes  rounded  to  the  nearest  fifty 
cents.  Since  the  FCRA  amendments 
only  took  effect  on  September  30.  1997, 
the  modified  amount  shows  no  increase 
based  on  the  Consumer  Price  Index  for 
the  period  in  question,  and  remains  at 
$8.00. 

EFFECTIVE  DATE:  January  1,  1998. 
ADDRESSES:  Federal  Trade  Commission, 
Washington,  DC  20580. 


FOR  FUmHCN  MRMMATION  OONTACT: 

Lisa  Marie  Daniel.  Bureau  of  Economics. 
Federal  Trade  Commission, 
Washington.  DC  20580,  202-328-3394. 

SUPPt.EMBITAIIY  SIFOHMATIOH:  The  Fair 
Credit  Reporting  Act.  originaily  enacted 
in  1970,'  was  extensively  amended  in 
1996.  Most  of  the  amendments  to  the 
law.  including  that  which  is  discussed 
in  this  notice,  went  into  efiiect  on 
September  30.  1997.  Section 
612(a)(1)(A)  states  that,  except  as 
provided  in  certain  subsections,  a 
consumer  reporting  agency  may  impose 
a  reasonable  charge  on  a  consumer  for 
maiung  a  disclosure  to  the  consumer 
pursuant  to  Section  609.  which  charge 
shall  not  exceed  $8  and  shall  be 
indicated  to  the  consumer  before 
making  the  disclosure.  Section  612(aH2) 
goes  on  to  state  that  the  Federal  Trade 
Commission  ("the  Commission")  shall 
increase  the  $8.00  amount  referred  to  in 
paragraph  (l)(A)(i)  of  Section  612(a)  on 
January  1  of  each  year,  based 
proportionally  on  changes  in  the 
Consumer  Price  Index  (CPI).  tvith 
fractional  changes  rounded  to  the 
nearest  fifty  cents. 

The  Commission  considers  the  $8 
amount  referred  to  in  paragraph  (iXAHi) 
of  Section  612(a)  to  be  the  baseline  for 
the  effective  ceiling  on  reasonable 
charges  dating  from  the  time  the 
amended  FCRA  took  effect,  i.e.. 
September  30.  1997.  In  November  of 
each  year,  the  Commission  will 
calculate  the  proportional  increase  in 
the  Consumer  Price  Index  (using  the 
most  general  CPI.  which  is  for  all  urban 
consumers,  all  items)  for  the  twelve 
months  dating  from  September  30th  of 
the  previous  year  to  September  30th  of 
the  current  year  The  Commission  will 
then  determine  what  modification,  if 
any,  from  the  original  base  of  $8  should 
be  made  effective  on  January  1  of  each 
subsequent  year,  given  the  requirement 
that  fractional  changes  be  rounded  to 
the  nearest  fifty  cents. 

The  Commission  determines  that 
there  will  be  no  modification  from  the 
base  of  S8.00  for  January  1,  1998,  as  the 
Act  only  went  into  effect  on  September 
30.  1997. 

By  direction  of  the  Comousaioa. 
Donald  S.  Clark. 
Secretary. 

|FR  Doc.  97-33438  Filed  12-22-97;  8:45  am) 
SNXSMCOOC  STBS-ei-M 


FEDERAL  TRADE  COMMISSION 
[Rto  No.  fri-OOST] 

cue  imamattonal  me.;  HFS 
Incorporalad!  Analysto  To  Aid  PubNc 
Commant 

AOeiCY:  Federal  Trade  Conunission. 
ACTION:  Proposed  consent  agreement 


•  IS  US.C  SM^iont  1681-16«tu:  Title  VI  of  tbs 
CoosuoMr  Cradit  Protectioo  Act 


The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
fiederal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  un£sir 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order^mbodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  February  23. 1998. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159.  6th  St.  and  Pa.  Ave.,  N.W., 
Washington.  D.C.  20580. 
FOR  FURTHER  RIFORMATION  CONTACT: 
William  Baer,  Federal  Trade 
Commission,  6th  &  Pennsylvania  Ave.. 
NW.  H-374,  Washington.  DC  20580. 
(202)  326-2932.  Jacqueline  K.  Mendel. 
Federal  Trade  Commission.  6th  ft 
Pennsylvania  Ave..  NW.  S-2308, 
Washington,  EX:  20580.  (202)  328-2603. 
SUPPt.EMENTARY  INFORMATION:  Punuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
about-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Conunission  Actions  section  of  the  FTC 
Home  Page  (for  December  17,  1997),  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/o8/actions97.htm."  A 
paper  copy  can  be  obtained  frtim  the 
FTC  Public  Reference  Room,  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
conunents  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
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principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Anal3rsis  of  Proposed  Consent  Order  to 
Aid  Public  Conunent 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  agreement  containing 
a  proposed  Consent  Order  from  CUC 
International  Inc.  ("CUC")  and  HFS 
Incorporated  ("HFS")  (collectively,  "the 
Parties")  under  which  the  Parties  would 
be  required  to  divest  Interval 
International  Inc.  ("Interval"),  one  of 
two  worldwide  full-service  timeshare 
exchange  service  companies,  to  Interval 
Acquisition  Corporation  ("lAC").  lAC  is 
controlled  by  a  venture  capital  firm. 
Willis  Stein  &  Partners.  L.P.,  and 
includes  Interval's  current  management. 
The  buying  group  also  includes  Marriott 
Ownership  Resorts,  Inc.,  a  subsidiary  of 
Marriott  International,  Inc.,  Hyatt 
Vacation  Ownership  Resorts,  Inc.,  and 
Carlson  Companies.  Inc.  If  the  sale  of 
Interval  is  not  made  to  the  Willis  Stein 
bu)ring  group,  the  Parties  are  required  to 
divest  Resort  Condominiums 
International,  Inc.  ("RCI"),  the  other 
worldwide  full-service  timeshare 
exchange  service  company,  currently 
owned  by  HFS.  The  agreement  is 
designed  to  remedy  the  anticompetitive 
efforts  resulting  from  CUC's  acquisition 
of  HFS. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Public  comment  is 
invited  regarding  all  aspects  of  the 
agreement  including  the  proposed 
divestiture  of  Interval  to  lAC.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  the  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  agreement  or 
make  final  the  agreement's  proposed 
Order.  If  the  Commission  decides  after 
the  public  comment  period  that  LAC  is 
not  an  acceptable  acquirer,  the  Parties 
have  120  days  to  divest  either  Interval 
or  RCI  to  another  Commission-approved 
buyer. 

The  proposed  complaint  alleges  that 
the  proposed  acquisition,  if 
consummated,  would  constitute  a 
violation  of  Section  7  of  the  Clayton 
Act,  as  amended,  15  U.S.C.  §  18,  and 
Section  5  of  the  FTC  Act,  as  amended, 
15  U.S.C.  §45,  in  the  market  for  the 
worldwide  sale  of  timeshare  exchanges 
services. 

The  relevant  market  in  which  to 
analyze  the  effects  of  the  proposed 
transaction  is  the  sale  of  timeshare 
exchange  services  on  a  worldwide  basis. 


An  important  benefit  of  timeshare 
ownership  (also  known  as  vacation 
ownership)  is  the  right  to  exchange  the 
use  of  that  unit  for  another  comparable 
unit  at  a  different  resort  property  (or  at 
the  same  resort  for  another  time  period). 
The  owner  of  a  particular  resort  unit 
relies  on  the  timeshare  exchange 
company  to  provide  the  exchange 
properties  and  to  process  the  exchange. 
Exchange  companies  grade  and  rate 
time  periods  as  well  as  property  quality. 

CUC's  acquisition  of  HFS  will  result 
in  a  virtual  monopoly  in  the  market  for 
full-service  timeshare  exchanges.  As  a 
result,  timeshare  resort  developers  and 
owners  would  not  have  the  same 
exchange  opportunities  if  they  did  not 
use  the  services  of  the  merged  company. 
Therefore,  after  the  acquisition,  CUC 
would  have  the  ability  to  increase  prices 
for  the  sale  of  timeshare  exchange 
services  to  both  groups  of  customers,  as 
well  as  decrease  the  level  of  services 
provided. 

Further,  timely  entiy  in  the  mail^et  for 
the  sale  of  timeshare  exchange  services 
on  the  scale  necessary  to  offset  the 
competitive  harm  resulting  from  the 
combination  of  CUC  and  HFS  is  highly 
unlikely  because  there  are  significant 
network  externalities  that  lead  to  high 
entry  barriers.  Like  telephones,  fax 
machines  and  automated  teller 
machines,  membership  in  a  timeshare 
exchange  requires  other  people  with  . 
whom  to  interact  The  owner  of  an 
interest  in  a  timeshare  resort  would 
have  no  reason  to  join  a  timeshare 
exchange  that  had  no  other  members. 
And  the  more  members  (i.e.,  potential 
exchange  partners)  that  belong  to  an 
exchange,  the  more  attractive  the 
exchange  becomes  to  other  potential 
market  participants.  Attaining  the 
critical  mass  required  to  be  a  viable 
competitor  would  take  many  yean 
because  timeshare  developers  consider 
joining  a  timeshare  exchange  only  if  it 
includes  other  quality  resorts. 
Timeshare  owners,  in  turn,  want  to 
affiliate  with  exchanges  that  give  them 
the  broadest  timeshare  vacation  choices. 
Thus,  a  new  timeshare  exchange  would 
not  enter  effectively  unless  it  could 
provide  consumers  a  level  of  timeshare 
vacation  choices  comparable  to  those 
offered  by  RCI  or  Interval. 

Developing  a  timeshare  exchange 
comparable  to  RCI  and  Interval  would 
be  a  difficult  endeavor.  First,  most 
resorts  sign  exclusive,  multi-year 
contracts  with  one  timeshare  exchange. 
The  lengthy  terms  of  these  contracts 
effectively  prevent  new  entrants  from 
securing  a  sufficient  base  of  resorts  to 
become  competitive.  Second,  individual 
resorts  would  be  reluctant  to  leave  the 
established  exchanges  and  affiliate  with 


a  new  exchange  that  did  not  offer  a 
catalog  of  opportunities  comparable  to 
that  of  the  existing  exchanges. 
Timeshare  exchange  affiliation  is  an 
important  sales  tool  for  timeshare  resort 
developers,  who  must  offer  an  array  of 
exchange  opportunities  that  is 
competitive  with  those  offered  by  other 
developers.  Finally,  there  are  significant 
supply  side  economies  of  scale 
associated  with  the  sophisticated 
computer  systems  necessary  to  operate 
the  exchanges. 

No  significant  efficiencies  would 
result  from  the  merger  of  RCI  and 
Interval.  Although  consumers  might 
receive  some  marginal  benefit  from 
dealing  with  an  exchange  with 
additional  properties  listed,  that  benefit 
does  not  outweigh  the  substantial  loss  of 
competition  between  the  two  exchanges. 
Customers  did  not  perceive  any 
additional  benefit  from  the  merger  of  the 
two  exchanges.  Moreover,  the  fact  that 
Interval  is  a  strong  competitor  even 
though  it  is  smaller  than  RCI  suggests 
that  both  firms  have  already  achieved 
the  requisite  network  externalities  and 
that  a  merger  would  not  provide  any 
significant  incremental  benefit. 

The  proposed  Consent  Order  would 
remedy  the  alleged  violations  by 
replacing  the  lost  competition  that 
would  result  from  the  acquisition. 
Under  the  proposed  Consent  Order,  the 
Parties  are  required  to  divest  Interval  to 
lAC  %vithin  ten  days  CUC's  acquisition 
of  HFS.  In  the  event  that  the  Parties  do 
not  satisfy  that  requirement,  they  must 
divest  RCI,  the  larger  timeshare 
exchange  service,  within  six  months  of 
signing  the  consent  agreement.  The 
Commission  may  appoint  a  trustee  to 
divest  RCI  if  the  Parties  do  not  do  so.  . 
In  the  event  that  the  Commission 
decides  to  reject  lAC  as  the  acquirer  of 
Interval  when  making  the  order  final 
after  the  public  comment  period,  the 
Parties  must  rescind  the  divestitiire  to 
lAC,  and  would  have  120  days  to  divest 
either  Interval  or  RCI  to  a  Commission- 
approved  acquirer. 

The  Commission  has  not  required  a 
hold  separate  agreement  in  this  case 
because:  (1)  The  proposed  Order 
contemplates  a  short  divestiture  time 
period  and  (2)  the  Order  contains  crown 
jewel  provisions  that  would  substitute  a 
larger  asset  package  if  the  Parties  fail  to 
accomplish  the  divestitiue  required 
under  the  Order. 

Under  the  provisions  of  the  proposed 
Order,  the  Pairties  are  required  to 
provide  the  Commission  with  a  report  of 
compliance  with  the  divestiture 
provisions  of  the  Order  within  thirty 
(30)  days  following  the  date  this  Order 
becomes  final,  and  every  thirty  (30)  days 
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thereafter  until  the  required  divestiture 
is  completed. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  interpretation  of  the 
agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 
Secntary. 

|FR  Doc.  97-33439  Filed  12-22-97:  8:45  ami 
SNJJNOCOOC  nso-ai-M 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Policy  Dhflslon, 
FAR  Secretariat  Revision  of  Standard 
Fonns 

agency:  General  Services 
Administration. 

ACTION:  Notice. 

SUMMAMY:  The  General  Services 
Administration/FAR  Secretariat  has 
revised  SF  1423.  Inventory  Verification 
Survey,  SF  1426,  Inventory  Schedule  A- 
Metals  in  Mill  Product  Form:  SF  1428. 
Inventory  Schedule  B;  SF  1430. 
Inventory  Schedule  C— (Work-In- 
Process):  SF  1432.  Inventory  Schedule 
D— (Special  Tooling  and  Special  Test 
Equipment):  SF  1434,  Termination 
Inventory  Schedule  E  (Short  Form  for 
Use  With  SF  1438  Only)  to  remove  the 
need  for  particular  cettiJBcation 
requlraofients,  and  update  the  burden 
statement. 

Since  these  forms  are  authorized  for 
local  reproduction,  you  can  obtain  new 
camera  copy  in  three  ways: 

On  the  U.S.  Government  Management 
Policy  CI>-ROM: 

On  the  internet.  Address:  http:// 
WMrw.gsa.gov/forms,  or; 

From  CARM,  Attn.:  Barbara  Williams. 
(202) 501-0581. 

FOR  FUirmCR  MFORMATION  CONTACT: 

FAR  Secretariat,  (202)  501-4755.  This 
contact  is  for  information  on  completing 
the  form  and  interpreting  the  FAR  only. 

DATES:  Effective  December  23,  1997. 

Dated:  Decembw  16.  1997. 
Barbara  M.  WUUaa^ 

Dtpuly  Standard  and  Optional  Forms 

kkmagBment  Officer. 

|FR  Doc.  97-33472  Filed  12-22-97:  8:45  aln) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 

Safety  and  Occupational  Health  Study 
Section;  NIOSH  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Safely  and  Occupational  Health 
Study  Section.  National  Institute  for 
OccupaUonal  Safely  and  Health  (NIOSH). 

Timet  and  Dales:  8  a.n).-5:30  p.m., 
February  12,  1998.  8  a.in.-S:30  p.m., 
February  13. 1998. 

Place:  Old  Town  Alexandria  Holiday  Inn. 
480  King  Street.  Alexandria.  Virginia.  22314. 

Status:  Open  business  seMion.  8  a.m.-8:30 
a.m..  Febniary  12. 1998:  Cloaed  evaluation 
saaaions  8:30  a.m.-S:30  p.m..  February  12, 
1998:  and  8  a.in.-5:30  p.m..  Fefacuary  13, 
1998. 

Purpose.-  The  Safety  and  Occupational 
Health  Study  Section  will  review,  discuss, 
and  evaluate  grant  application(t)  in  rasponse 
to  the  Institute's  standard  grants  review  and 
funding  cycles  pertaining  to  research  issues 
in  occupational  safety  and  health  and  allied 
areas.  It  is  the  intent  of  NIOSH  to  support 
btx>ad -based  research  endeavors  in  kiseping 
with  the  Institute's  program  goals  which  will 
lead  to  improved  understanding  and 
appreciation  for  the  magnitude  of  the 
aggregate  health  Ixirden  associated  with 
occupational  injuries  and  illaaaaes.  as  well  as 
to  support  more  focused  reaaaich  projects 
which  will  lead  to  improvements  in  the 
delivery  of  occupational  safety  and  health 
services  and  the  prevention  of  worii-related 
injury  and  illness.  It  is  anticipated  that 
research  funded  will  promote  these  program 
goals. 

Matters  to  be  discussed:  The  meeting  will 
convene  in  open  session  from  8  a.m.-8:30 
a.m.  on  Febniary  12. 1998.  to  address  matters 
related  to  the  conduct  of  Study  Section 
business.  The  meeting  will  proceed  in  cloeed 
session  from  8:30  a.m.  until  scheduled 
adjournment  (5:30  p.m.)  on  Fsfamaiy  12, 
1998.  The  meeting  will  continue  in  closed 
session  from  8  a.m.  until  scheduled 
adjournment  (5:30  p.m.)  or  earlier  on 
February  13.  1998.  The  purpose  of  the  cloeed 
sessions  is  for  the  Safety  and  Occupational 
Health  Study  Section  to  consider  safety  and 
occupational  health  related  grant 
applications.  These  portions  of  the  i 
will  be  cloeed  to  the  public  in  t 
with  provisions  set  forth  in  section  552(c]  (4) 
and  (6)  title  5  U.S.C,  and  the  Determination 
of  the  Associate  Director  for  Management  and 
Operations.  CDC.  pursuant  to  Pub.  L  92-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  hiore  Information: 
Pervis  C.  Major,  Ph.D.,  ScienliRc  Review 
Administrator,  Office  of  Extramural 
Coordination  and  Special  Projects,  Office  of 
the  Director.  NIOSH,  1095  Willowdale  Roed. 


Morgantown,  West  Virginia  26505. 
Tei^hoiia  304/285-5979. 

Dalsd:  December  17, 1997. 
CaraiyB }.  Russell, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  97-33412  Filed  12-22-97:  8:45  am) 
muMta  coot  siss-is-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97N-O510] 

Agency  Information  Collection 
Actlvitlea:  Proposed  Collection; 
Comment  RsQusst 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

ttJMMAWY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperworl^  Reduction  Act  of  1995  (the 
PItA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Kegister 
coiKeming  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 
of  information,  and  allow  60  days  foc' 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  recordkeeping  requirements  for 
manufacturers  of  medicated  animal 
feeds. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  February 
23, 1998 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
DoclLBts  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  nn.  1-23. 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  MFORMATION  CONTACT: 
Denver  Presley.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-827-1472. 

SUPPI.EMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
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1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 
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Current  Good  Manufacturing  Practice 
Regulations  lor  Medicated  Feeds — (21 
CFR  Part  225)— (OMB  Control  Number 
0910-0152— Reinstatement) 

Under  section  501  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  351),  FDA  has  the  statutory 
authority  to  issue  current  good 
manufacturing  practice  (CGMP) 
regulations  for  drugs,  including 
medicated  feeds.  Medicated  feeds  are 
administered  to  animals  for  the 
prevention,  cure,  mitigation  or 
treatment  of  disease,  or  growth 
promotion  emd  feed  efficiency.  Statutory 
requirements  for  CGMF's  have  been 
codified  under  part  225  (21  CFR  225). 
Medicated  feeds  that  are  not 
manufactured  in  accordance  with  these 
regulations  are  considered  adulterated 
under  section  501(a)(2)(B)  of  the  act. 
Under  part  225,  a  manufacturer  is 
required  to  establish,  maintain,  and 
retain  records  for  a  medicated  feed, 
including  records  to  docimient 
procedures  required  during  the 
manufacturing  process  to  ensure  that 
proper  quality  control  is  maintained. 
Such  records  would,  e.g.,  contain 
information  concerning  receipt  and 
inventory  of  drug  components,  batch 
production,  laboratory  assay  results  (i.e., 
batch  and  stability  testing),  labels,  and 
product  distribution. 


This  information  is  needed  so  that 
FDA  can  monitor  drug  usage  and 
possible  misformulation  of  medicated 
feeds,  to  investigate  violative  drug 
residues  in  products  from  treated 
animals,  and  to  investigate  product 
defects  when  a  drug  is  recalled.  In 
addition.  FDA  will  use  the  CGMP 
criteria  in  part  225  to  determine 
whether  or  not  the  systems  and 
procedures  used  by  manufacturers  of 
medicated  feeds  are  adequate  to  ensure 
that  their  feeds  meet  the  requirements  of 
the  act  as  to  safety  and  also  meet  their 
claimed  identity,  strength,  quality,  and 
purity  as  required  by  section 
501(a)(2)(B)  of  the  act. 

A  license  is  required  when  the 
manufacturer  of  a  medicated  feed 
involves  the  use  of  a  drug  or  drugs 
which  FDA  has  determined  requires 
more  control  because  of  the  need  for  a 
withdrawal  period  before  slaughter  or 
carcinogenic  concerns.  Conversely,  for 
those  medicated  feeds  for  which  FDA 
has  determined  that  the  drugs  used  in 
their  manufacture  need  less  control,  a 
license  is  not  required  and  the 
recordkeeping  requirements  are  less 
demanding.  Respondents  to  this 
collection  of  information  are 
commercial  feed  mills  and  mixer- 
feeders. 


Table  i.— Estimated  Annual  Recxjrdkeeping  Burden  (Registered  Ucense  Holders)'  2 


21  CFR  Section 


22S.42(b)(5)  through  (b)(8) 
225.58(c)  and  (d) 
225.80(b)(2) 

225.102(bK1)  through  (b)(5) 
225.110(b)(1)  and  (b)(2) 
225.115(b)(1)  and  (b)(2) 
Total 


No.  of 
Recordkeepers 


1.600 
1,600 
1,600 
1.600 
1,600 
1,600 


Annual 
Frequency  per 
Recordkeeping 


24 
24 
24 
24 
24 
24 


Total  Artnual 
Records 


38.400 
38,400 
38,400 
38,400 
38.400 
38.400 


Hours  per 
Reoordkeeper 


0.41 

0.2s 

0.16 

1.0 

0.25 

0.25 


Total  Hours 


IJ^l,^ ^.^S*^„"^^  '^  °P«™*'"9  a™l  maintenance  costs  associated  with  this  collection  of  information. 
t<ommefcial  feed  mills. 

Table  2.— Estii^ted  Annual  Recordkeeping  Burden  (Registered  License  Holders) 


16.000 
9.600 
6.400 

38,400 
9,600 
9,600 

89,600 


I  2 


21  CFR  Section 


225.42(b)(5)  through  (b)(8) 
225.58(0)  and  (d) 
22S.80(b)(2) 

225.102(b)(1)  througti  (b)(5) 
225.110(b)(1)  and  (b)(2) 
225.115(b)(1)  and  (b)(2) 
Total 


No.  of 
Recordkeepers 


200 
200 
200 
200 


Annual 
Frequency  per 
Recordkeeping 


3 

3 
3 
3 


Total  Annual 
Records 


600 

600 
600 
600 


Hours  per 
Reoordkeeper 


0.16 
0.16 
0.063 
0.5 

•V 


Total  Hours 


2MiJ?-fSte!'s*'^*^'  "^  "  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

'There  is  no  burden  because  medicated  feeds  are  consumed  on  site  (225.110  Distribution  Records;  225.115-Complaim  files). 


100 

100 

50 

300 


550 
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Table  3.— Estimated  Annual  Recordkeeping  Burden  (Nonregistered) 


I   2 


21  CFR  Section 

No.ol 
Reooidkeipert 

Afwwirf 
Frequenqrpar 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Reconjkaeper 

Total  Hours 

225.142 
225  158 

225.180 
225  202 
Total 

13.000 
13.000 
13.000 
13.000 

24 

24 

24 
24 

316.800 
316.800 
316.800 
316.800 

0.41 
0.25 
0.16 
1.5 

132.000 

79.200 

52.800 

475.200 

739J^U0 

f  There  aie  no  cs^al  costs  or  operating  and  maintenance  costs  associated  with  this  collection  ol  information.   ^ 
2  Commercial  teed  miHs. 

Table  4.— Estimated  Annual  Recordkeeping  Burden  (hJONREGisTERED) 


I   2 


21  CFR  Section 


225.142 
225.158 
225.180 
225.202 
Total 


Ho.a» 


45.000 
45.000 
45.000 
45.000 


AnrHial 
Frequency  per 
Recordkeeping 


3 
3 
3 
3 


Total  AnfHjal 
Records 


135.000 
135.000 
135.000 
135,800 


Hours  per 
Recordkeeper 


0.16 
0.16 
0.083 
0.5 


*  Tbere  we  no  i.  mttltt  ooals  or  operating  and  maintenance  coets  associated  with  this  coUeclion  o<  intormatkm. 
>Mbier-leeders. 


Total  Hours 


22.500 
22.500 
11,250 
67.500 
123,750 


The  estimate  of  the  times  required  for 
record  preparation  and  maintenance  is 
based  on  agency  communications  with 
industry.  Other  information  needed  to 
finally  calculate  the  total  burden  hours 
(i.e..  number  of  recordkeepers.  number 
of  medicated  foods  being  manufactured, 
etc.)  is  derived  from  agency  records  and 
experience. 

Dated:  Dacember  IS.  1M7. 
WUUaa  K.  Habbard, 
Asuxiate  Commiaaioner  for  Policy 
Coordination. 

|FR  Doc.  B7-334«7  Filad  12-22-07;  8:45  am) 
HLUNO  COM  41W-01-y 


DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdministratkHi 
(Docket  No.  94N-0376] 

Plascon.  Inc.,  dba  Anderson  Plasma 
Csnter;  Denial  of  Request  for  a  Hsaring 
and  Revocation  of  U.S.  Licansa  Na 
S72-003 

AOENCV:  Food  and  Drug  Administiation. 

HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  denying  the 
request  for  a  hearing  and  revokes  the 
establishment  license  (U.S.  license 
number  572-003)  and  product  license 
issued  to  Plascon,  (nc.  doing  businsM 
as  Anderson  Plasma  Center,  for  the 
manufacture  of  Source  Plasma.  The 
agency  finds  that  there  is  no  genuine 


and  substantial  issue  of  fact  justifying  a 
hearing  on  the  revocation  of  Plascon's 
licenses.  The  licenaas  are  revoked  due 
to  the  firm's  Csilure  to  comply  with  the 
applicable  biologies  regulations  and 
license  standards  designed  to  ensure  the 
safety,  purity,  and  potency  of  the 
manufactured  products. 
DATES:  The  revocation  of  the 
establishment  license  (U.S.  License  No. 
572-003)  and  product  license  is 
aflactive  December  23.  1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Deno  B.  Murphy.  Center  for  Biologies 
Evaluation  and  Research  (HFM-17). 
Food  and  Drug  Administration.  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448. 301-827-6210. 
SUPPI.EMEHTARY  INFORMATKM: 

I.  Bacliground 

In  the  Federal  Register  of  November 
17, 1995  (60  PR  57719).  FDA  announced 
an  opportunity  for  a  hearing  on  its 
proposal  to  revoke  the  establishment 
license  (U.S.  License  No.  572-003)  and 
product  license  issued  to  Plascon.  Inc.. 
doing  business  as  Anderson  Plasma 
Center,  for  the  manufacture  of  Source 
Plasma  (60  FR  57719).  By  letter  dated 
December  12. 1995.  Plascon  requested  a 
hearing  on  the  proposed  revocation.  The 
agency  is  denying  the  request  for  a 
heeling  and  is  revoking  U.S.  License  No. 
572-003.  which  includes  the 
establishment  license  and  product 
license,  because  the  agency  Tinds  there 
is  no  genuine  and  substantial  issue  of 
fact  regarding  the  basis  for  the  proposed 
revocation  for  the  firm's  failure  to 
comply  with  applicable  Federal 


regulations  and  license  standards.  FDA 
has  documented  Plascon's  failure  to 
conform  to  such  standards  during 
inspections  of  Plascon  in  1989, 1991, 
1992,  and  1993. 

During  a  December  1989  inspection  of 
Plascon.  FDA  investigators  documented 
numerous  deviations  from  the  current 
good  manufiacturing  practice  (CGMP) 
regulations.  The  deviations  included, 
but  were  not  limited  to.  the  following: 
(1)  Failure  to  adequately  determine 
donor  suitability  (part  606  (21  CFR  part 
606))  (§  606.100(b)(1))  and  (part  640  (21 
CFR  part  640))  (§  640.63(c));  (2)  failure 
to  maintain  accurate  donor  records 
($606.160(bKl)):  (3)  failure  to  ensure 
that  personnel  were  competent  in  the 
performance  of  their  duties 
(§  606.20(b)):  and  (4)  poor  record 
keeping  practices  related  to  quality 
control,  equipment  calibration,  and 
maintenance  (§  606.160(b)(5)  and  (b)(7)). 

An  FDA  inspection  of  Plascon  in 
September  1991  revealed  similar  CGMP 
deficiencies,  as  well  as  additional 
violations,  including:  (1)  Failure  to 
follow  the  standard  operating 
procedures  (SOP's)  for  documenting 
donor  weight  loss  of  10  or  more  pounds 
or  referring  these  donors  to  the 
physician  on  call  (§606.100):  (2)  failure 
to  record  donor  blood  losses 
(§606. 160(b));  (3)  failure  to  maintain 
adequate  facilities  (§  606.40):  and  (4) 
failure  to  properly  maintain  equipment 
(§606.60). 

During  an  inspection  of  Plascon  from 
August  through  October  1992.  FDA 
inspectors  found  CGMP  deviations 
similar  to  those  documented  during  the 
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previous  two  inspections,  despite 
Plascon's  assurances  that  the  firm  was 
in  compliance  with  Federal  regulations. 
The  violations  observed  during  this 
inspection  included:  (1)  Failure  to 
adequately  investigate  donor  adverse 
reactions  (§§  606.170(a).  606.100(b)(9), 
and  606.160(b)(l)(iii)):  (2)  failure  to 
maintain  complete  and  accurate  records 
of  donors  (§  606.160(b)(1));  (3)  failure  to 
maintain  the  plasma  at  a  proper  storage 
temperature  (§§6O6.1OO(b)(10)  and 
640.76(a)(1));  (4)  failure  to  adequately 
observe,  standardize,  or  calibrate 
equipment  (§§606.100(b)(15)  and 
606.60);  (5)  failure  to  maintain  adequate 
facilities  (§606.40);  and  (6)  failure  to 
follow  SOP'S  (§  606.100).  FDA  issued  a 
warning  letter  to  Plascon  on  November 
12, 1992.  In  the  warning  letter.  FDA 
stated  that  Plascon  was  responsible  for 
ensuring  that  operations  at  all  of  its 
centers  were  in  full  compliance  with  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  21  U.S.C.  301  et  seq.,  and  its 
implementing  regulations,  and 
requested  that  Plascon  take  prompt 
action  to  correct  the  deviations  noted. 
The  warning  letter  notified  Plascon  that 
failure  to  take  prompt  corrective  action 
could  result  in  regulatory  action  without 
further  notice,  including  license 
suspension  and/or  revocation.  On 
January  6,  1993,  Plascon  sent  a  letter  to 
FDA  promising  corrective  action. 

FDA  conducted  another  inspection  of 
Plascon  in  July  1993  and  documented 
continued  deficiencies,  including:  (1) 
Failure  to  adequately  determine  donor 
suitability  (§§  606.100(b)(1)  and 
640.63(c));  (2)  failure  to  maintain 
adequate  facilities  (§  606.40):  and  (3) 
failure  to  provide  adequate  equipment 
maintenance  (§606.60). 

At  the  conclusion  of  each  of  these 
inspections.  FDA  issued  to  Plascon  a  list 
of  observations  ftt)m  the  inspection 
(Form  FDA-483).  which  detailed 
Plascon's  continuing  noncompliance 
with  the  applicable  regulations  and 
license  standards.  After  each  inspection. 
Plascon  promised  corrective  action. 
Subsequently.  FDA  conducted  an 
inspection  of  Plascon  on  December  11 
through  December  17,  1993,  and  FDA 
again  documented  numerous  CGMP 
deviations.  The  CGMP  violations 
observed  included  the  following,  among 
others:  (1)  Failure  to  adequately 
determine  donor  suitability 
(§§  606.100(b)(1)  and  640.63(c));  (2) 
failure  to  investigate  adverse  donor 
reactions  (§  606.170(a));  (3)  failure  to 
perform  adequate  physical  examinations 
on  donors  (§  640.63(b)  and  (c));  (4) 
failure  to  perform  and  maintain  records 
of  quality  control  for  equipment  and 
reagents  (§§  606.60(a).  606.160(b)(5)  and 
(b)(7));  and  (5)  failure  to  maintain 
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complete  and  accurate  records  and  to 
follow  SOP'S  (§§  606.160(b)  and 
640.65(b)(3)). 

Due  to  the  serious  nature  of  the 
deviations  fi:om  the  applicable 
regulations  and  the  standards  in 
Plascon's  licensesv  which  the  agency 
determined  to  constitute  a  danger  to 
health,  on  January  11,  1994,  FDA 
suspended  Plascon's  licenses  and 
denied  the  firm's  pending  license 
supplements  for  automated  collection  of 
Source  Plasma.  FDA's  suspension  letter 
noted  that  the  basis  for  the  suspension 
was  Plascon's  serious  noncompliance 
with  donor  protection  standards  that  are 
designed  to  assure  a  continuous  and 
healthy  donor  population,  and  the 
firm's  noncompliance  with  standards 
designed  to  assure  the  continued  safety, 
purity,  potency,  and  quality  of  the 
manufactured  products.  (Letter  from 
FDA  to  Plascon,  January  11,  1994,  at  p. 
4.)  The  suspension  letter  stated  that 
•   "[tlhe  nature  of  the  deficiencies  *  •  * 
leads  us  to  conclude  that  they  are  a 
direct  consequence  of  [Plascon's] 
disregard  for  the  applicable  regulations 
and  standards  in  [Plascon's)  license 
application."  [Id.]  The  suspension  letter 
notified  Plascon  that  its  licenses  were 
suspended  and  that  FDA  would  proceed 
to  revoke  Plascon's  licenses  unless  the 
firm  requested  that  revocation  be  held 
in  abeyance  pending  resolution  of  the 
matters  involved  and  provided  FDA 
with  a  written  description  of  the 
"specific  actions  taken  to  correct  all 
deficiencies  noted"  in  the  suspension 
letter. 

By  letter  dated  January  20,  1994, 
Plascon  requested  that  FDA  hold  the 
proposed  revocation' of  its  licenses  in 
abeyance  and  extend  until  January  31, 
1994.  the  time  for  Plascon  to  prepare 
and  submit  a  corrective  action  plan.  On 
January  27,  1994,  FDA  granted  the 
request  for  a  time  extension  to  submit 
the  corrective  action  plan.  By  letter 
dated  January  28.  1994.  Plascon 
requested  that  FDA  extend  until 
February  21, 1994,  the  time  for  Plascon 
to  submit  a  corrective  action  plan.  On 
February  10.  1994.  FDA  granted  the 
second-time  extension  request.  By  letter 
dated  February  21. 1994,  Plascon 
submitted  its  corrective  action  plan  to 
FDA. 

After  considering  Plascon's  corrective 
action  plan,  FDA,  by  letter  dated  May  5, 
1994,  denied  the  firm's  request  that  the 
license  revocation  be  held  in  abeyance. 
FDA  explained  that  the 

"current  and  previous  inspections  of 
fPlasconl  have  revealed  continuing 
significant  deviations  from  applicable 
regulations  and  standards  specified  in 
[Plascon's]  license  and  establish[|  a  pattern  of 


bilura  to  implement  appropriate  and  lasting 
corrections  of  these  deviations." 
(Letter  from  FDA  to  Plascon  dated  May 
5, 1994.  at  p.  1.)  FDA  advised  Plascon 
that  its  corrective  action  plan  was 
incomplete  and  inadequate  and  detailed 
some  of  the  plan's  inadequacies.  In 
addition,  FDA  explained  that  the 
"nature  of  the  deficiencies  and 
continued  noncompliance  •  •  • 
demonstrates  careless  disregard  for  the 
applicable  regulations  and  5ie  standards 
of  [Plascon's)  license."  [Id.  at  p.  2.) 
FDA's  letter  notified  Plascon  that  "[ijn 
cases  involving  willfubiess,  the  agency 
rieed  not  provide  an  opportunity  for  the 
licensee  to  demonstrate  or  achieve 
compliance,"  and  that  FDA  was 
"initiating  proceedings  to  revoke" 
Plascon's  licenses.  [Id.) 

Subsequently,  in  the  Federal  Register 
of  November  17,  1995,  FDA  aimounced 
a  notice  of  opportimity  for  a  hearing 
(NOOH)  on  the  prop>osed  revocation  of 
the  establishment  license  and  product 
license  issued  to  Plascon.  In  the  NOOH, 
FDA  advised  Plascon  that  a  request  for 
a  hearing  may  not  rest  upon  mere 
allegations  or  denials,  but  must  set  forth 
a  genuine  and  substantial  issue  of  fact 
that  requires  a  hearing  (60  FR  57719  at 
57720).  The  NOOH  further  stated  that  if 
it  appeared  conclusively  &t)m  the  face 
of  the  data,  information,  and  factual 
analyses  submitted  in  support  of  the 
request  for  a  hearing  that  there  was  no 
genuine  and  substantial  issue  of  fact  for 
resolution  at  a  hearing,  the 
Conunissioner  of  Food  and  Drugs  (the 
Commissioner)  would  deny  the  hearing 
request  (60  FR  57719  at  57720). 

In  a  letter  dated  December  12,  1995, 
Plascon  requested  a  hearing  on  the 
proposed  license  revocation.  On  January 
12, 1996,  Plascon  submitted  "data  and 
information"  in  support  of  its  request. 
(See  §  12.24  (21  CFR  12.24).)  In  its  letter, 
Plascon  stated  that  the  firm  "does  not 
deny  that  during  a  series  of  inspections 
between  1989  and  1993  by  FDA 
inspectors,  a  variety  of  deviations  from 
the  applicable  federal  regulations  were 
observed."  (Letter  from  Plascon  to  FDA, 
January  12. 1996.  at  p.  1-2.)  However, 
Plascon  argued  that  FDA's 
determination  that  Plascon's  continued 
operation  posed  a  danger  to  health  was 
not  supported  by  an  adequate  factual 
basis.  Plascon  argued  that  a  "reasonable 
and  valid  connection  must  be 
established  between  the  deviations 
noted  [by  FDA]  and  the  'danger  to 
health"  alleged."  [Id.  at  p.  1.)  Plascon 
further  argued  that  a  hearing  was 
necessary  so  that  the  "largely 
unsupported  conclusion  of  a  public 
health  danger  can  be  set  forth,  explored, 
and  tested  during  the  course  of  a 
hearing."  [Id.) 
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Piascon's  letter  of  January  12.  1996. 
also  referred  to  and  enclosed  a  letter 
that  Plascon  sent  to  FDA  on  June  29. 
1994,  regarding  the  disposition  of 
inventory  of  Sourco  Plasma  on  hand  at 
Plascon  when  FDA  suspended  Piascon's 
licenses.  In  its  )une  29.  1994.  letter,  the 
Hrm  stated  that  it  did  not  seek  to 
"justify  or  minimize  the  deviations  from 
regulatory  requirements  that  were 
observed  during  the  various  FDA 
inspections"  (letter  from  Plascon  to 
FDA.  June  29,  1994,  at  p.  2).  and 
conceded  that  the  conditions  at 
Piascon's  facilities  during  the  December 
1993  inspection  were  "deplorable."  {Id. 
at  p.  3.)  Nevertheless,  Plascon  argued 
that  "the  safety,  purity,  potency,  and 
quality  of  much  of  the  Source  Plasma 
collected  during  that  time  period  can 
indeed  be  assured."  [Id.  at  p.  2.) 

II.  Applicable  Regulations 

In  accordance  to  §601.6  (21  CFR 
601.6),  whenever  the  Commissioner  has 
reasonable  grounds  to  believe  that  any 
of  the  grounds  for  revocation  of  a 
license  exist,  and  that  by  reason  thereof 
there  is  a  danger  to  health,  he  may 
notify  the  licensee  that  his  license  is 
suspended  (§  601.6(a).)  Upon 
suspension  of  a  license,  the 
Commissioner  shall  either:  (1)  Proceed 
in  accordance  to  the  provisions  of 
§601. 5(b)  (21  CFR  601.5(b))  to  revoke 
the  license:  or  (2)  if  the  licensee  agrees, 
hold  revocation  in  abeyance  pending 
resolution  of  the  matters  involved 
(§  601.6(b).) 

The  grounds  for  revocation  are  set 
forth  at  $  601.5(b).  In  accordance  to 
§  601.5(b)(4),  if  the  Commissioner  finds 
that  the  establishment  or  the  product  for 
which  a  license  has  been  issued  fails  to 
conform  to  the  applicable  standards 
established  in  the  license  and  the 
regulations  designed  to  ensure  the 
continued  safety,  purity,  and  potency  of 
the  manufactured  product,  he  shall 
notify  the  licensee  of  his  intention  to 
revoke  the  license,  setting  forth  the 
grounds  for,  and  offering  an  opportunity 
for  a  hearing  on,  the  proposed 
revocation.  Except  as  provided  in 
§601.6  or  in  cases  involving  willfulness, 
the  notification  of  intent  to  revoke  shall 
provide  a  reasonable  period  for  the 
licensee  to  demonstrate  or  achieve 
compliance  with  the  applicable 
requirements  before  proceedings  will  be 
instituted  for  revocation  of  the  license 
(§  601.5(b).) 

The  procedures  for  hearings  on  the 
revocation  of  biologies  licenses  are  set 
forth  in  part  12  (21  CFR  part  12).  (See 
§601.7.)  The  criteria  for  deciding 
whether  to  grant  or  deny  a  hearing  are 
.stated  in  §  12.24(b).  These  regulations 
provide  that  a  request  for  a  hearing  may 


not  rest  upon  mere  allegations  or 
denials,  but  must  set  forth  a  genuine 
and  substantial  issue  of  fact  that 
requires  a  hearing  (§  12.24(b)(l)(2).)  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  a  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing  on  the 
revocation  of  the  license,  the 
Commissioner  will  deny  the  hearing 
request  and  enter  summary  judgment 
against  the  licensee.  (§  12.24(b)(1):  see 
also  Costie  v.  Pacific  Legal  Found..  445 
U.S.  198,  214-15  (1980);  Wejn6e/:ger  v. 
Hynson.  Westcott  S-  Dunning,  Inc..  412 
U.S.  609.  62t>-21  (1973).)  Moreover, 
where  the  issues  raised  in  the  hearing 
request  are.  even  if  true,  legally 
insufHcient  to  alter  the  decision,  the 
Commissioner  need  not  grant  a  hearing. 
(§  12.24(b)(4)  (hearing  request  will  not 
be  granted  "if  the  Commissioner 
concludes  that  the  action  would  be  the 
same  even  if  the  factual  issue  were 
resolved  in  the  way  sought").) 
Therefore,  to  warrant  a  hearing,  Plascon 
must  set  forth  a  genuine  and  substantial 
issue  of  fact  concerning  the  grounds  for 
revocation  of  its  licenses. 

in.  Piascon's  Hearing  Request  and  the 
Commissioner's  Findings 

Piascon's  challenge  to  the  proposed 
revocation  of  its  establishment  and 
product  licenses  is  a  narrow  one. 
Piascon's  hearing  request  and  the  data 
and  information  the.  firm  submitted  in 
support  of  its  hearing  request  do  not 
challenge  whether  Plascon  failed  to 
comply  with  applicable  regulations  and 
the  standards  set  forth  in  the  Firm's 
licenses:  instead,  Plascon  only  disputes 
whether  Piascon's  deviations  from 
FDA's  regulations  constitute  a  "danger 
to  health."  (See,  e.g..  Letter  from 
Plascon  to  FDA.  January  12.  1996.  p.  3 
("The  fact  that  there  were  deviations 
from  regulatory  requirements  •   •   • 
does  not  automatically  establish  that  a 
'danger  to  health'  was  present.  Danger  to 
who?  The  employees?  The  donors? 
*   *   *  These  are  factual  issues  that 
require  exploration  at  the  requastsd 
hearing  *   "   •").)  Forthe  reMonaset 
forth  below,  the  agency  flnds  that  there 
is  no  genuine  and  substantial  issue  of 
fact  justifying  a  hearing  and  therefore 
denies  Piascon's  request  for  a  hearing. 

Before  proceeding  to  the  basis  for 
Piascon's  request  for  a  hearing,  the 
agency  notes  that  FDA's  decision  to 
initiate  revocation  proceedings  without 
providing  Plascon  with  a  further 
opportunity  to  demonstrate  or  achieve 
compliance  was  appropriate.  As  noted 
above.  FDA's  regulations  provide: 

Except  as  provided  in  |21  CFRl  601.6  or  in 
cases  involving  willfulness,  the  notification 


|of  intent  to  revoke]  shall  provide  a 
reasonable  period  for  the  licensee  to 
demonstrate  or  achieve  compliance  with  the 
requirements  of  this  chapter.  t>efore 
proceedings  will  be  instituted  for  revocation 
of  the  license. 
(§  601.5(b).) 

After  FDA  suspended  Piascon's 
licenses  in  January  1994,  in  response  to 
Piascon's  request,  FDA  held  revocation 
of  the  firm's  licenses  in  abeyance 
pending  resolution  of  the  matters 
involved.  (See  §  601.6(b).)  FDA's 
January  11,  f994,  suspension  letter 
notified  Plascon  that  FDA  would 
proceed  with  revocation  unless,  inter 
alia,  the  firm  notified  FDA  in  writing  of 
the: 

specific  actions  taken  to  correct  all 
deficiencies  noted  in  this  letter  including  a 
detailed  explanation  of  all  retraining  of  all 
personnel  as  well  as  the  means  by  which 
such  training  is  to  be  evaluated. 
(Letter  from  FDA  to  Plascon,  January  11. 
1994.  at  p.  6.) 

FDA  granted  both  of  the  extensions 
that  Plascon  requested  for  submission  of 
a  corrective  action  plan.  Subsequently, 
after  considering  Piascon's  February  21. 
1994,  submission.  FDA  advised  Plascon 
by  letter  that  the  firm's  corrective  action 
plan  was  incomplete  and  inadequate 
and  that  the  firm's  claim  that  sufficient 
corrective  actions  would  be 
implemented  and  sustained  was  not 
credible  in  light  of  the  firm's  careless 
disregard  of  the  applicable  regulations 
and  standards.  In  this  letter,  FDA  also 
notified  Plascon  that  it  no  longer  would 
hold  the  license  revocation  in  abeyance 
and  that  the  agency  would«initiate 
revocation  proceedings.  (Letter  from 
FDA  to  Plascon,  May  5,  1994,  at  p.  2.) 
Citing  the  May  5, 1994,  letter,  the 
November  17.  1995,  NOOH  also  noted 
Piascon's  "careless  disregard  of  the 
applicable  regulations  and  standards" 
and  stated  that  FDA  had  advised 
Plascon  "that  no  additional  time  would 
be  provided  in  which  to  demonstrate 
compliance"  before  FDA  would  initiate 
revocation  proceedings  (60  FR  57710  at 
57720). 

The  agency  notes  that  Piascon's 
hearing  request  and  the  data  and 
information  it  submitted  in  accordance 
to  that  request  do  not  challenge  the  May 
5. 1994.  letter's  assertion  that  Plascon 
had  acted  in  careless  disregard  of  the 
applicable  regulations  and  standards. 
Similarly,  the  firm  has  not  objected  to 
FDA's  decision  to  institute  revocation 
proceedings  without  providing  Plascon 
further  opportunity  to  demonstrate  or 
achieve  compliance.  (Letter  from 
Plascon  to  FDA,  December  12, 1995; 
Letter  from  Plascon  to  FDA,  January  12, 
1996.) 
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While  the  Commissioner  does  not 
need  to  reach  the  issue  of  whether 
FDA's  decision  not  to  provide  further 
opportunity  to  demonstrate  or  achieve 
compliance  was  proper  under  §  601.5, 
he  notes  that  §  601.5  requirements  have 
been  satisfied  because  Piascon's 
conduct  was  willful  within  the  meaning 
of  §  601.5.  Courts  that  have  considered 
the  meaning  of  willfulness  in  the 
context  of  license  revocation 
proceedings  have  noted  that  willful 
conduct  can  be  found  when  a  person 
acts  with  careless  disregard  of  statutory 
requiremente.  (See.  e.g..  Potato  Sales 
Co.,  Inc.  V.  United  States  Dept.  ofAgric, 
92  F.3d  800,  805  (9th  Cir.  1996);  Cox  v. 
United  States  Dept.  ofAgric,  925  F.2d 
1102. 1105  (8th  Cir.  1991).  cert,  denied. 
502  U.S.  860  (1991);  Lawrence  v. 
Commodity  Futures  Trading  Corp.,  759 
F.2d  767.  773  (9th  Cir.  1985);  Finer  Food 
Sales  Co.  v.  Block,  708  F.2d  774,  778 
•  (D.C.  Cir.  1983):  American  Fruit 
Purveyors  Inc.  v.  United  States,  630  F.2d 
370.  374  (5th  Cir.  1980),  cert,  denied, 
450  U.S.  997  (1981).)  Piascon's  pattern 
of  continued  noncompliance  with  the 
applicable  license  standards  and 
regulations,  despite  ample  notice  fixim 
the  FDA  of  the  firm's  noncompliance 
and  repeated  assurances  firom  Plascon 
that  the  firm  would  come  into 
compliance,  demonstrates  careless 
disregard  of  the  applicable 
requirements.  Thus,  the  agency  finds 
that  Piascon's  conduct  was  willful 
within  the  meaning  of  §601.5,  and  thus 
it  was  not  necessary  to  provide  Plascon 
with  further  opportunity  to  demonstrate 
or  achieve  compliance. 

The  next  issue  for  consideration  is 
whether  the  data  and  information 
Plascon  submitted  raise  a  genuine  and 
substantial  issue  of  fact  for  resolution  at 
a  hearing  (§  12.24(b)(l}.)  FDA's 
proposed  revocation  of  Piascon's 
establishment  and  product  licenses  is 
based  on  Piascon's  failure  to  adhere  to 
the  applicable  regulations  and  the 
standards  in  Piascon's  license 
application,  not  on  a  finding  that  these 
failures  constitute  a  "danger  to  health." 
(Letter  firom  FDA  to  Plascon,  May  5, 
1994.  at  p.  1-3;  60  FR  57719.)  FDA's 
focus  on  Piascon's  failure  to  comply 
with  the  applicable  regulations  and 
standards  conforms  to  the  applicable 
regulations.  (See  §601. 5(b)(4).) 

The  grounds  for  revocation  set  forth 
in  §601.5Cb)(4)  have  been  established  in 
this  case.  As  described  above,  FDA's 
inspections  documented  Piascon's 
deviations  from  the  applicable 
regulations  and  standards  during  four 
inspections  between  1989  and  1993. 
Plascon  has  not  only  failed  to  submit 
any  data  and  information  challenging 
FDA's  inspectional  findings,  but  also 


has  admitted  that  the  firm  failed  to 
comply  with  the  applicable  regulations. 
Indeed,  by  the  firm's  own 
characterization,  the  conditions 
observed  during  the  1993  inspection, 
which  led  to  the  suspension  and 
proposed  revocation  of  Piascon's 
licenses,  were  "deplorable."  (See  Letter 
bom  Plascon  to  FDA,  June  29,  1994,  at 
p.  3  ("(Ut  is  a  source  of  great  regret"  that 
the: 
conditions  observed  by  FDA  investigators 

•  *   *  during  the!)  Decemt)er  13-17,  1993 
inspection  of  [Plascon]  were  so  deplorable, 
resulting  in  the  issuance  of  a  Form  FDA-483 
with  66  inspectional  observations  •  *  * 
[T]he  facility  was  not  operating  in  an 
acceptable  manner,  and  [Plascon)  accepts  full 
responsibility  for  that  extremely  unfortunate 
situation.); 

see  also  id.  at  p.  2  ("Without  for  a 
moment  seeking  to  justify  or  minimize 
the  deviations  from  regulatory 
requirements  that  were  observed  during 
the  various  FDA  inspections  over  the 
more  than  four  year  period  of  time 

•  •  •"):  id.  at  p.  25  ("The  final 
inspection,  in  December  of  1993,  was  by 
far  the  'worst'  of  these  inspections 

•  •  •");/</.  at  28  ("2/ the  December 
1993  inspection  had  been  a  completely 
successful  one,  instead  of  the  disaster 
that  it  obviously  was  *  *  *"};  Letter 
from  Plascon  to  FDA  dated  February  21, 
1994,  Corrective  Action  Plan,  at  p.  2 
("Plascon,  Inc.  has  terminated 
employees  who  were  not  following 
proper  protocol  during  the  most  recent 
FDA  inspection.").) 

Having  conceded  the  existence  of  the 
"deplorable"  conditions  at  Plascon,  the 
firm  confines  its  challenge  to  the 
proposed  revocation  of  its  licenses  to 
whether  FDA  established  the  existence 
of  a  danger  to  health  when  the  agency 
suspended  Piascon's  licenses  on  May  5, 
1994.  More  specifically,  Plascon  argues 
that  the  regulatory  deficiencies  observed 
did  not  affect  the  quality  of  the  Source 
Plasma  manufactured  by  the  firm  and 
that  FDA  has  not  established  the 
existence  of  a  "danger  to  health."  (Letter 
from  Plascon  to  FDA  dated  January  12, 
1996,  at  p.  1.)  However,  while  the  issue 
of  whether  the  Commissioner  had 
reasonable  grounds  to  believe  that  by 
reason  of  the  existence  of  the  grounds 
for  revocation  of  Piascon's  licenses  there 
was  "a  danger  to  health"  was  relevant 
to  the  decision  to  suspend  the  firm's 
licenses,  it  has  no  bearing  on  the 
revocation  of  those  licenses  under 
§  601.5(b). 

Piascon's  hearing  request  will  be 
granted  only  if  the  material  submitted 
shows  that  there  is  a  genuine  and 
substantial  issue  of  fact  for  resolution  at 
a  hearing  (§  12.24(b)(1)).  A  hearing  will 
not  be  granted  on  factual  issues  that  are 
not  determinative  with  respect  to  the 
action  requested  (§  12.24(b)(4)).  As  the 


District  of  Columbia  Circuit  Court  of 
Appeals  observed,  "Only  disputes  over 
facts  that  might  affect  the  outcome  of 
the  suit  under  the  governing  law  will 
properly  preclude  the  entry  of  summary 
judgment.  Factual  disputes  that  are 
irrelevant  or  unnecessary  will  not  be 
counted."  Copanos  6r  Sons  v.  FDA,  854 
F.2d  510,  523  (D.C.  Cir.  1988).  Piascon's 
hearing  request  raises  only  an  irrelevant 
factual  dispute,  the  resolution  of  which, 
even  if  in  Piascon's  favor,  would  have 
no  bearing  on  the  merits  of  the 
revocation  of  its  licenses. 

For  the  reasons  set  forth  above,  the 
agency  finds  that  Plascon,  Inc.,  doing 
business  as  Anderson  Plasma  Center, 
has  failed  to  show  that  there  is  a 
genuine  and  substantial  issue  of  fact 
justifying  a  hearing  on  the  revocation  of 
its  establishment  and  product  licenses. 
The  agency  also  finds  that  significant 
deviations  ftxjm  the  biologies 
regulations  and  the  standards  set  forth 
in  the  firm's  licenses  existed  which 
warrant  revocation  of  Piascon's  licenses. 
Therefore,  under  section  351  of  the 
Public  Health  Service  Act  (42  U.S.C. 
262)  and  under  §§  12.28.  601.5.  and 
601.7,  the  Commissioner  denies  the 
request  for  a  hearing  and  revokes  the 
establishment  (U.S.  License  No.  572- 
003)  and  product  licenses  issued  to 
Plascon,  Iiic.,  doing  business  as 
Anderson  Plasma  Center,  for  the 
manufacture  of  Source  Plasma. 

Dated:  December  16, 1997. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-33373  Filed  12-22-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Program  Announcement  Number  FDA- 
CFSAN-08-1  Cooperative  Agreement 
for  Validation  of  Analytical  Methods, 
Standards,  and  Procedures 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN). 
i ;  announcing  its  intention  to  accept 
and  consider  a  single  source  application 
for  award  of  a  cooperative  agreement  to 
support  AOAC  International  in  the 
amount  of  $100,000.  The  cooperative 
agreement  will  provide  support  for  the 
Validation  of  Analytical  Methods. 
Standards,  and  Procedures. 
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DATES:  Submit  applications  by  January 
6.  1998. 

AOOAESSES:  An  application  is  available 
from  and  should  be  submitted  to  Robert 
L.  Robins  (address  below).  Applications 
hand  carried  or  commercially  delivered 
should  be  addressed  to  the  Park  Bldg.. 
12420  Parklawn  Dr..  rm.  1-40. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  administrative  and 
financial  management  aspects  of 
this  notice:  Robert  L.  Robins.  Grants 
Management  Officer,  or  Rosemary 
T.  Springer.  Grants  Management 
Specialist,  Offlce  of  Regulatory 
Affairs  Support  and  Assistance 
Management  Branch.  State 
Contracts  and  Assistance 
Agreements  Branch  (HFA-520), 
Food  and  Drug  Administration, 
Park  Bldg..  5600  Fishers  Lane.  rm. 
3-40.  Rockville.  MD  20857.  301- 
443-6170. 
Regarding  the  programmatic  aspects 
of  this  program:  Bemadette 
McMahon.  Office  of  Plant  and  Dairy 
Foods  and  Beverages  (HFS-337). 
Center  for  Food  Safety  and  Applied 
Nutrition.  Food  and  Drug 
Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-205- 
4038. 
SUPPt.EMENTARY  INFORMATION:  FDA  is 
announcing  its  intention  to  accept  and 
consider  a  single  source  application 
from  AOAC  International  for  supporting 
the  Validation  of  Analytical  Methods. 
Standards,  and  Procedures.  FDA's 
authority  to  enter  into  grants  and 
cooperative  agreements  is  set  out  in 
section  301  of  the  Public  Health  Service 
Act  (42  U.S.C.  241).  FDA's  research 
program  is  described  in  the  Catalog  of 
Federal  Domestic  Assistance  at  section 
93,103.  Before  entering  into  cooperative 
agreements.  FDA  carefully  considers  the 
benefits  such  agreements  will  provide  to 
the  public. 

I.  Background 

Until  1979.  AOAC  International 
operated  as  part  of  the  U.S.  FDA.  whose 
employees  performed  as  Executive 
Director  and  Journal  Editor,  among 
other  positions.  At  that  time,  on  the 
recommendation  of  an  independent 
panel.  AOAC  International  became 
independent  of  FDA  and  was 
established  as  a  nonprofit  association. 

Since  the  separation  of  FDA  and 
AOAC  International.  FDA  has  continued 
to  provide  Tmancial  support  to  AOAC 
International  through  a  cooperative 
agreement.  In  the  beginning.  FDA  was 
motivated  to  ensure  that  AOAC 
International  would  have  funds  needed 
to  continue  publishing  new  editions 


(every  5  years)  of  Official  Methods  of 
Analysis  of  AOAC  (OMA).  the 
compilation  of  all  methods  validated 
through  the  collaborative  process, 
which  is  of  interest  to  regulated 
industry.  AOAC  International  no  longer 
requires  FDA's  support  to  underwrite 
the  publication  of  OMA.  which  is  now 
AOAC  International's  main  source  of 
revenue.  FDA's  current  support  for 
AOAC  International,  both  financially 
and  with  activities  of  its  employees,  is 
motivated  by  its  recognition  of  AOAC 
International's  critical  role  in 
organizing,  operating,  and  maintaining 
an  internationally  recognized  system  for 
establishing  collaborated  methods  of 
analysis.  It  is  imperative  to  FDA  that  an 
organization  such  as  AOAC 
International  continue  to  function 
efficiently,  especially  in  scientific  areas 
in  which  internationally  recognized 
analytical  methods  are  required  to 
support  regulatory  decisions. 

AOAC  International  consists  of  the 
following  members:  A  governing  board 
(Board  of  Directors,  including  officers) 
concerned  with  administration  and 
policy  making:  Official  Methods  Board: 
Editorial  Board;  special  and  standing 
committees  which  serve  in  advisory  and 
liaison  capacities:  other  groups 
concerned  with  development  of 
methods,  publication,  and  general 
activities:  and  the  headquarters  staff 
which  conducts  the  day-to-day 
business. 

In  recent  years.  AOAC  International 
has  initiated  additional  activities  aimed 
at  the  improvement  of  the  analytical 
sciences,  including  training  programs 
on  critical  subjects  such  as  modem 
analytical  technologies,  application  of 
quality  assurance  principles,  and 
statistical  principles  and  applications. 
The  association  established  a  Research 
Foundation  to  assess  and  certify 
commercial  test  kits,  defined  an 
additional  level  of  validated  methods 
(the  "peer  verified"  methods),  and  is 
investigating  the  potential  for 
developing  analytical  standard  reference 
materials.  AOAC  International  has 
embraced  opportunities  to  use 
electronic  media  to  distribute  its 
validated  methods  and  other  supporting 
materials  through  use  of  the  World 
Wide  Web  and  CD-ROM  formats. 

II.  Purpose  of  Agreement 

The  primary  purpose  is  to  provide 
financial  and  scientific  support  for 
AOAC  International  cooperative 
volunteer  system  of  scientific  analytical 
methods  development  and  approval. 
This  system  produces  methods  that 
meet  predetermined  levels  of  quality  for 
analysis  of  foods,  animal  feeds,  drugs 
and  cosmetics;  such  methods  are  critical 


to  the  acceptability  of  regulatory 
analytical  results  performed  by  FDA  and 
by  the  regulated  industry.  AOAC 
International  has  excelled  in  planning, 
coordinating,  and  managing  the 
activities  essential  to  developing  tested 
analytical  procedures  applicable  to  a 
wide  range  of  sample  types  of  interest 
to  industry,  government,  and.academia. 
This  is  one  of  very  few  programs  which 
provide  methodology  validated  through 
a  formal  interlaboratory  collaborative 
study  process. 

To  accomplish  this  overall  goal. 
AOAC  International  will: 

1.  E)evelop  standards  and  criteria  for 
evaluation  of  results  in  analytical 
methods  validation,  balancing  the  needs 
for  statistical  acceptability,  international 
harmonization,  and  practicality  in  an 
era  of  shrinking  fiscal  resources. 

2.  Identify  needs  for  new  and 
improved  analytical  methods  for  food 
composition  and  safety,  vitamins  and      * 
nutrients,  food  additives,  p>esticide  and 
industrial  chemical  residues,  drug 
formulations,  animal  drug  residues, 
cosmetics  chemistry  and  microbiology, 
color  additives  and  any  other  products 
or  substances  affecting  the  public  health 
and  safety. 

3.  Recruit  and  support  logistically  the 
volunteer  experts  necessary  to  the 
successful  development,  review,  and 
testing  of  needed  methods. 

4.  Apply  quality  assurance  principles 
to  validation  studies. 

5.  Encourage  FDA  and  regulated 
industry  to  do  more  related  research  in 
analytical  sciences. 

6.  Sponsor  and  participate  in 
international  forums. 

7.  Promote  wider  use  of  validated 
methods. 

8.  Increase  opportunities  for 
interaction  of  FDA-related  science  in 
international  activities. 

AOAC  International  maintains  no 
laboratories  itself,  conducts  no  research, 
performs  no  tests.  The  actual  work  of 
developing  and  testing  methods  is  done 
by  scientists  of  Federal,  State,  provincial 
and  municipal  regulatory  agencies, 
colleges  and  universities,  commercial 
firms,  and  other  private  laboratories. 

AOAC  International  provides  the 
framework  within  which  the 
collaborative  study  process  occurs.  With 
AOAC  International  as  a  focal  point  of 
analytical  expertise,  sufficient  - 
cooperating  volunteer  members  can  be 
found  to  effect  the  complex  process  of 
testing  a  method  simultaneously  in 
multiple  laboratories.  AOAC 
International  staff  members  facilitate 
logistics  required  for  operations, 
including  the  necessary  meetings, 
recruitment  of  volunteers  and 
collaborating  laboratories,  the  voting 
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process,  and  eventual  publication  in 
both  the  Journal  of  AOAC  International 
and  OMA.  AOAC  International's 
existence  as  an  internationally 
recognized  organization  means  that 
AOAC  International  official  methods  are 
internationally  acceptable  based  on  the 
association's  prior  efforts  to 
"harmonize"  standards  of 
acceptability.Methods  are  developed 
and  subjected  to  interlaboratory 
collaborative  study  by  Associate 
Referees,  under  the  guidance  of  General 
Referees  and  the  Official  Methods  Board 
and  its  Committees.  AOAC  International 
staff  and  methods  committee  members 
assist  in  recruiting  laboratories  with 
appropriate  expertise  to  participate  in 
approved  collaborative  studies. 
Volunteer  statisticians  assigned  to  the 
Committee  by  AOAC  International  assist 
the  Associate  Referee  in  evaluating 
study  results.  If  the  statistical  evaluation 
of  analytical  results  demonstrates  that 
the  method  is  capable  of  producing 
accurate  and  precise  results  in  multiple 
laboratories,  it  is  recommended  for 
official  status.  After  assenting  mail  vote 
by  the  association,  the  description  of  the 
newly  approved  official  method  is 
incorporated  by  the  editorial  staff  into 
the  next  annual  revision  of  OMA; 
details  of  the  collaborative  study  are 
published  in  the  Journal  of  AOAC 
International. 

AOAC  International  conducts  an 
annual  international  meeting,  which 
includes  presentation  of  symposia, 
reports  methods  and  collaborative 
studies,  and  deliberation  decisions  by 
the  Official  Methods  Board  and  its 
Committees. 

in.  Substantive  Involvement  by  the 
FDA 

FDA  supports  AOAC  International 
under  this  cooperative  agreement 
because  the  existence  of  AOAC 
Interantional  and  its  programs  benefits 
both  FDA  and  other  regulators 
monitoring  regulated  products; 
regulated  industries  benefit  equally 
bom  these  activities.  The  availability  of 
validated  methods  also  benefits  FDA- 
regulated  industry  which  needs 
validated  analytical  methods  to  comply 
with  regulatory  requirements  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 
Beyond  the  financial  support,  this 
agreement  also  commits  FDA's 
personnel  to  participation  in  the 
scientific  and  administrative  operations 
of  AOAC  International. 

Members  of  AOAC  International  are 
chemists,  microbiologists,  toxicologists 
and  others  engaged  in  the  analysis  of 
foods,  animal  feeds,  drugs,  agricultural 
commodities  and  environmental 
matrixes.  Members  identify  and  develop 
methods  to  be  tested  and  organize  the 


interlaboratory  validation  studies. 
Members  receive  and  review  the  results 
of  validation  studies.  Members  receive 
and  review  methods  recommendations, 
and  members  study,  devise  and 
recommend  policies  and  protocols 
addressing  methods,  validation  studies, 
quality  assurance,  safety  and  statistical 
analysis. 

FDA  involvement  in  AOAC 
International  activities  continues  at  a 
high  level,  with  a  significant  percentage 
of  Associate  and  General  Referee  and 
Committee  positions  filled  by  FDA 
personnel.  Any  laboratory  or  individual 
may  participate  in  the  development, 
testing,  and  collaborative  study  of  new 
or  improved  methods.  The  international 
voluntary  participation  among  scientists 
in  government,  academic,  and  industry 
laboratories  enhances  the  credibility 
and  acceptability  of  methods  and  saves 
time  and  money  through  shared  efforts 
and  costs. 

IV.  Review  Procedure 

This  application  will  undergo  dual 
peer  review.  An  ad  hoc  review  panel  of 
experts  will  review  and  evaluate  the 
application  based  on  its  scientific  merit. 
A  second  level  review  will  be 
conducted  by  the  National  Advisory 
Environmental  Health  Sciences  Council. 

V.  Mechanism  of  Support 

A.  Award  Instrument 
Support  for  this  program,  if  granted, 

will  be  in  the  form  of  a  cooperative 
agreement.  In  1998.  FDA  is  providing 
approximately  $100,000  for  this  award. 
The  award  will  be  subject  to  all  policies 
and  requirements  that  govern  the 
research  grant  programs  of  the  Public 
Health  Service  (PHS),  including  the 
provisions  of  42  CFR  part  52,  45  CFR 
part  74,  and  the  PHS  Grants  Policy 
Statement. 

B.  Length  of  Support 
The  length  of  support  will  be  one  (1) 

year  with  the  possibility  of  an 
additional  four  (4)  years  of 
noncompetitive  support.  Continuation, 
beyond  the  first  year,  will  be  based 
upon  performance  during  the  preceding 
year  and  the  availability  of  Federal 
fiscal  year  appropriations. 

C.  Memorandum  of  Understanding 
(MOU) 

FDA  and  AOAC  International  will 
develop  a  MOU  to  cover  and  clarify 
AOAC  International's  publication  of 
FDA  manuals. 

VI.  Reporting  Requirement 

Program  progress  reports  and 
financial  status  reports  will  be  required 
annually,  based  on  date  of  award.  These 
reports  will  be  due  within  30  days  after 


the  end  of  the  budget  period.  A  final 
program  progress  report  and  financial 
status  report  will  be  due  90  days  after 
expiration  of  the  project  period  of  the 
cooperative  agreement. 

Vn.  Application  Due  Date 

Applications  should  be  submitted  to 
Robert  L.  Robins  (address  above)  by 
January  6.  1998. 

Dated:  December  16. 1997. 

William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-33371  Filed  12-22-«7;  8:45  am] 
BUJJNQ  COOE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97N-016(q 

Agency  Infonnation  Collection 
Activities;  Announcement  of  0MB 
Approval 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitied 
"Food  Labeling:  Nutrient  Content 
Claims  and  Health  Claims;  Restaurant 
Foods"  has  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1995  (the  PRA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-1223. 
SUPPLEMENTARY  INFORMATKM:  On 
September  17,  1997,  the  agency 
submitted  the  proposed  infonnation 
collection  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currentiy  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0349.  The 
approval  expires  on  November  30,  2000. 

Dated:  December  10.  1997. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  97-33374  Filed  12-22-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(DoclMt  No.  97N-01821 

Agency  information  Coliactlon 
Activitiaa;  Announcement  of  OMB 
Approval 

aoINCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice^ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Requests  for  Samples  and  Protocols: 
Ofncial  Release"  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1905  (the  PRA). 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  19, 1997 
(62  FR  49244).  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  section  3507  of  the 
PRA  (44  U.S.C.  3507).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  (o  respond  to.  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0206.  The 
approval  expires  on  November  30,  2000. 

Dated:  December  16. 1997. 
WUlUn  K.  HttbiMrd, 
Associate  Commissioner  for  Policy 
Coordination. 
IFR  Doc.  97-33375  Filed  12-22-97:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Dodwt  No.  97N-0496] 

Agency  Information  Collection 
Activities;  AnrKHincemant  of  OMB 
Approval 

AOENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


t:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 


"Medical  Devices,  Investigational 
Device  Exemptions,  Treatment  Use"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Schlosburg.  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
8UPPI.EMENTARY  MFORMATION:  On  August 
25,  1997.  the  agency  submitted  the 
proposed  information  collection  to  OMB 
for  review  and  clearance  under  section 
3507  of  the  PRA  (44  U.S.C.  3507).  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0348.  The 
approval  expires  on  October  31,  2000. 

Dated:  [)ecember  16. 1997. 
William  K.  Hubbwd. 
Associate  Commissioner  for  Policy 
Coordination. 
IFR  Doc.  97-33461  Filed  12-22-97;  8;45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dodiet  No.  97N-02S4] 

Agancy  Information  Collaction 
Activities;  Announcement  of  OMB 
Approval 

AOBCY:  Food  and  Drug  Administration. 

HHS. 

ACTION;  Notice.    

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Information  Required  in  a  Premarket 
Notification  Submission  (21  CFR 
807.87.  807.92,  and  807.93)  (OMB 
Control  Number  0910-0281— 
Reinstatement)"  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (the  PRA). 
FOR  FURTHER  INFOftMATIOM  CONTACT: 

Margaret  R  Schlosburg.  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  July  16, 1997  (62  FR 
38098).  the  agency  announced  that  the 
proposed  information  collection  had 


been  submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0281.  The 
approval  expires  on  September  30, 
2000. 

Dated:  Decemtwr  16. 1997. 
WUliam  K.  HubtMrd. 
Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  97-33484  Filed  12-22-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  arKi  Drug  Administration 

[Docket  No.  97N-0022] 

Agency  Information  Collaction 
Activities;  Announcamant  of  OMB 
Approval 

AOCNCY:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Notice. 


The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Notice  of  Availability  of  Sample 
Electronic  Product"  has  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Schlosburg.  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  8600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  17, 1997 
(62  FR  48870),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  section  3507  of  the 
PRA  (44  U.S.C.  3507).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0048.  The 
approval  expires  on  November  30,  2000. 
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Dated:  December  16, 1997. 

William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-33485  Filed  12-22-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-6401] 

Agency  Information  Collection 
Activities:  Sul>mission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  fiuictions:  (2)  the  accuracy 
of  the  estimated  burden:  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Reinstatement  without  change 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Negative  Case 
Action  Review  Process  (NCA)/Annual 
Report  and  Supporting  Regulations  42 
CFR  431.800;  Form  No.:  HCF-6401 
OMB  #0938-0300;  Use:  HCFA  uses  the 
NCA  reviews  to  assure  that  beneficiaries 
are  not  being  denied  medical  assistance 
that  they  are  eligible  for  and  that 
recipients  are  being  given  adequate  and 
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timely  notice  of  termination.  The  results 
of  NCA  reviews  are  used  by  states  and 
the  Federal  Government  to  identify 
problem  areas  and  plan  corrective 
action  initiatives.  Frequency:  Annually; 
Affected  Public:  State,  Local  or  Tribal 
Government;  Number  of  Respondents: 
51;  Total  Annual  Responses:  51;  Total 
Annual  Hours:  6,770. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
AttenWon;  Allison  Eydt.  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 
Dated:  November  6, 1997. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  Office  of 
Information  Services,  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards. 
IFR  Doc.  97-33399  Filed  12-22-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
Isection  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  will  publish  periodic 


summaries  of  proposed  projects  being 
developed  for  submission  to  OMB  under 
the  Paperworic  Reduction  Act  of  1995. 
To  reqvrest  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  Act  of  1 990.  Title  /V  (OMB 
No.  0915-0206)— Extension.  No 
Change— The  HRSA  HIV- AIDS  Bureau 
proposes  to  continue  to  collect 
aggregated  data  firom  44  grantees  and 
their  90  local  service  providers  that  are 
funded  under  Section  2671  of  the  Public 
Health  Service  Act  (42  USC  300ff-71). 
Data  are  collected  firom  grantees  and 
providers  on  the  organizational 
structures,  service  delivery  approaches, 
numbers  and  demographic 
characteristics  of  clients  served,  service 
utilization,  and  activities  related  to 
outreach,  prevention,  and  education. 
The  data  collection  strategy  includes  six 
tables  that  the  grantees  and  their  local 
service  providers  use  to  submit 
information  annually  about  program 
and  client  characteristics.  The  data 
collected  are  used  within  and  outside 
the  HIV-AIDS  Bureau  and  HRSA  to 
inform  the  administration  and  Congress 
about  the  Title  IV  program  and  are  used 
by  grantees  and  the  HIV-AIDS  Bureau 
for  other  planning  and  policy  efforts.  No 
changes  to  the  data  tables  are  planned. 
Burden  estimates  are  as  follows: 


Type  of  form 


Designation  of  Local  Reporting  Entities 

Local  Networtc  Profile  

Service  Mix  Profile 

Demographic  and  ClirHcal  Status 

Service  Utilization  Summary  

Prevention  and  Education  Activities 

Total 


Number  of  Re- 
spondents 


44 
134 
134 
134 
134 
134 


134 


Responses 
per  respond- 
ent 


Average  hours 
per  response 


2S 

S 
2.8 

33.0 

20.0 
4.0 


Total  burden 
hours 


11 

•7 

STS 

4.422 

2,680 

536 


8,091 
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Send  comments  to  Patricia  Royston. 
HRSA  Reports  Clearance  Officer.  Room 
14-36,  Parklawn  Building.  5600  Fishers 
Une.  Rockville,  MD  20857.  Written 
comments  should  be  received  on  or 
before  February  23. 1998. 

Dated:  December  17. 1997. 
|aiM  Harriaon. 

Acting  Director.  Division  of  Policy  Review 
and  Coordination. 
|FR  Doc.  97-33414  Filed  12-22-97;  8:45  am) 
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DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMrith  RMOurcM  and  SanrtoM 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
aearance  Office  on  (301)-44S-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 


Propoaed  Project:  Performance 
Outcome  Demonstration  Study — New 

Through  Titles  VII  and  VIII  programs, 
the  Bureau  of  Health  Professions 
provides  both  policy  leadership  and 
support  for  health  professions  workforce 
enhancement  and  educational 
infrastructure  development.  An 
outcome-based  performance 
meesurement  system  is  central  to  the 
ability  of  the  Bureau  to  determine 
whether  program  support  is  meeting  its 
national  health  workforce  objectives, 
and  to  signal  where  program  course 
correction  is  necessary. 

In  addition,  the  Govermnent 
Performance  and  Results  Act  (GPRA) 
requires  each  agency  to  develop 
comprehensive  strategic  plans,  to 
submit  annual  performance  plans  that 
set  specific  performance  goals  for  each 
program  activity,  and  to  report  annually 
on  ue  actual  performance  achieved 
compared  to  the  performance  goals. 

The  Bureau  of  Health  Professions  has 
developed  a  comprehensive 
performance  monitoring  system  (CPMS) 
which  consists  of  cross-cutting 
indicators  designed  to  capture  the 
common  activities  across  programs, 
cluster  level  indicators  designed  to 
capture  common  activities  for  programs 
with  a  similar  focus,  and  program 
specific  indicators  designed  to  capture 
activities  which  are  specific  to  selected 
individual  programs.  At  the  core  of  the 
Bureau's  performance  monitoring 
system  are  four  cross-cutting  goals  with 
respect  to  workforce  quality,  supply, 
diversity  and  distribution.  External 


customer  input  was  utilized  to  validate 
the  Bureau's  proposed  outcomes  and 
indicators,  and  to  assist  with  a 
preliminary  assessment  of  the  suitability 
of  data  sources.  A  pilot  study  of  nine 
program  sites  within  the  Washington 
metropolitan  area  was  completed  to 
determine  the  availability  of  the  data 
along  with  the  clarity  of  the  definitions 
and  instructions.  The  results  of  the  pilot 
indicate  that  these  data  can  be  collected 
from  grantees. 

A  wider  demonstration  will  be  done 
to  assess  the  ability  of  current  grantees, 
in  the  second  year  of  the  project  period 
or  later,  to  supply  the  data  without  the 
benefit  of  a  site  visit  and  to  further 
refine  the  definitions  and  instructions. 
Since  data  are  collected  by  discipline, 
the  estimate  of  burden  hours  per 
response  is  different  for  projects  that 
involve  a  single  discipline  and  projects 
that  involve  multiple  disciplines. 

As  part  of  the  demonstration  study, 
grantees  will  be  sent  a  Data  System 
Questionnaire  that  asks  for  information 
on  grantee  capacity  for  using 
information  technology  to  store  and 
transmit  data.  This  information  will  be 
used  to  determine  the  best  way  to  use 
information  technology  when  the  CPMS 
is  fully  implemented.  It  is  expected  that 
the  distribution  and  submission  of  the 
CPMS  data  forms  will  eventually  be 
fully  automated  and  that  the  data 
collection  tool  will  be  an  interactive 
program  which  prompts  respondents  to 
report  only  those  data  relevant  to  their 
programs.  Burden  estimates  are  as 
follows: 


Type  of  respondent 


Data  System  Ouestioftnaire 

CPMS  Tables  Protects  mvotving  a 

CPMS  Tables:  Projects  invotving  muitipie  discipNf>es 

Tot* » ~ 


Number  of 
respondents 


511 
64 


644 


Responses 
per  re- 
spondent 


Total  re- 
sponses 


644 

511 

64 


1219 


Hours  per 
response 


.17 
6 

40 


Total  hour 
burden 


107 
4,088 
2,560 


6.755 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Laura  Oliven,  Human  Resources  and 
Housing  Branch.  Office  of  Management 
and  Budget.  New  Executive  Office 
Building,  Room  10235,  Washington. 
D.C.  20503. 

Dated:  DecemlMr  17,  1997. 
)•■■  Harrison. 

Acting  Director.  Division  of  Policy  Review 
and  Coordination. 

jFR  Doc.  97-33417  Filed  12-22-97;  8:45  un| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  ResourcM  and  SarvlcM 
Administration 

National  Advisory  Council  on  Migrant 
Health;  Meeting 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Notice  of  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  announcement  is 
made  of  the  following  National 


Advisory  body  scheduled  to  meet 
during  the  month  of  January  1998. 

Name:  National  Advisory  Council  on 
Migrant  Health  (NACMH). 

Date  and  Time:  Starts:  Thursday,  January 
22, 1998  at  9:00  am:  Ends:  Saturday,  January 
24. 1998  at  5:00  pm. 

Place:  Mayflower  Park  Hotel.  405  Olive 
Way,  Seattle.  WA,  206/382-6991. 

The  meeting  is  open  to  the  public. 

Agenda:  This  will  be  a  meeting  of  the 
Council.  The  agenda  includes  an  overview  of 
general  Council  business  activities  and 
priorities.  Topics  of  discussion  will  include 
a  report  on  the  current  status  of  Welfare  and 
Immigration  Reform  legislation,  1998 
Recommendations,  and  nominations  for  new 
members  to  the  Council. 
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The  Council  meeting  is  being  held  in 
conjunction  with  the  Seventh  Annual 
Western  Migrant  Stream  Forum,  January  23— 
25, 1996.  The  Stream  Fonun  will  take  place 
at  the  Madison  Renaissance  Hotel,  515 
Madison  Street,  Seattle,  WA,  800/278-4159. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Susan 
H«gler,  Migrant  Health  Program,  staff  support 
to  the  National  Advisory  Council  on  Migrant 
Health,  Bureau  of  Primary  Health  Care, 
Health  Resources  and  Services 
Administration.  4350  East-West  Highway. 
Room  7-5A1,  Bethesda,  Maryland  20814, 
Telephone  301/594-4302.  Agenda  Items  are 
subject  to  change  as  priorities  dictate. 

Dated:  December  17, 1997. 
Jane  M.  Harrison. 

Acting  Director,  Division  of  Policy  Review 
ond  Coordination. 

(FR  Doc.  97-33416  Filed  12-22-97;  8:45  am] 

BHXMG  OOOE  41M-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  collection;  comment 
request;  Evaluation  of  PHS  Small 
Business  Innovation  Research  and  NIH 
Small  Business  Technology  Transfer 
Rasaarch  Programs 

summary;  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
PHS  and  National  Institutes  of  Health 
will  publish  periodic  summaries  of 
proposed  projects  to  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval. 
PROPOSED  COU.ECTION:  Title:  The  Small 
Business  Innovation  Research  Grant 
Applications  Phase  I  and  Phase  II.  Small 
Business  Technology  Transfer  Grant 
Applications  Phase  I  and  Phase  U.  Type 
of  Information  Collection  Request. 
Revision  of  OMB  No.  0925-0195. 
expiration  4/30/98.  Need  and  Use  of 
Information  Collection:  This  study  will 
assess  the  PHS  Small  Business 
Innovation  Research  and  NIH  Small 
Business  Technology  Transfer  Research 
Program  Application  Forms.  Frequency 
of  Response:  Annually.  Affected  Public: 
Business  or  for  other  for-profit 
organizations.  The  annual  reporting 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  3400.  Estimated 
Number  of  Responses  per  Respondent: 
1.  Average  Burden  per  Response:  32. 
Estimated  Total  Annual:  108.000. 
Burden  Hours  Requested:  108,000.  The 
annualized  cost  to  respondents  is 
estimated  at:  0.  There  are  no  Capital 
Costs  to  report.  There  are  rib  Operating 
or  Maintenance  Costs  to  report. 


REQUEST  fSQR  COMMBfTS:  Written 

comments  and/or  suggestions  from  the 
public  and  affiBCted  agencies  are  invited 
on  one  or  more  of  the  following  points. 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automate,  electronic, 
mechanical  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 
FOR  FURTHER  INFORMATION:  To  request 
more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 
collection  plans  and  instruments, 
contact  Mr.  Sonny  Kreitman,  NIH  SBUU 
STTR  Program  Coordinator.  Rockledge 
n,  Rm.  0186.  Bethesda.  Maryland 
20892-7910  or  call  non-toll  fiw  number 
301-435-2770  or  Fax  301-480-0146  or 
e-mail  your  request  to  skl3n@nih.gov. 
COMMB*TS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60-days  of  the  date  of 
this  publication. 

Dated:  December  10, 1997. 
Geoffivy  E.  Grant. 

Director.  Office  of  Policy  for  Extramural 

Research  Administration. 

|FR  Doc.  97-33383  Filed  12-22-97;  8:45  am] 

nUJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institution  of  Health 

National  Center  for  Resaarch 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Center  for  Research  Resources 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Science  Education 
Partnership  Award. 

Date:  February  3, 1998. 

Time:  8:00  a.m. 

Place:  Holiday  Inn  Bethesda, 
Montgomery  Room,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814,  301-652- 
2000. 


Contact  Person:  Dr.  Jill  Carrington, 
Scientific  Review  Administrator.  6705 
Rockledge  Drive.  MSC  7965,  Rorai 
6018,  Bethesda,  MD  20892-7965.  301- 
435-0822. 

Purpose/Agenda:  To  evaluate  and 
review  grant  applications. 

This  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  Title 
5.  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.306,  National  Instihites  of 
Health.  HHS) 

Dated:  December  15. 1997. 

LaVeme  Y.  Stringfield, 

Committee  Management  Officer.  NIH. 

(FR  Doc.  97-33381  Filed  12-22-97;  8:45  am) 

HLUNQ  OOOE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Nationai  Center  for  Research 
Resources;  National  Advisory 
Research  Resources  Council  and  its 
Planning  Subcommittee  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Research  Resources 
Council  (NARRC),  National  Center  for . 
Research  Resources  (NCRR).  This 
meeting  will  be  open  to  the  public  as 
indicated  below.  Attendance  by  the 
public  will  be  limited  to  space  available. 

This  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463.  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  propeity  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  apphcations,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  katherine  Kaplan,  Public  Affairs 
Specialist,  NCRR,  National  Institutes  of 
Health.  1  Rockledge  Center,  Room  5144, 
6705  Rockledge  Drive,  MSC  7965, 
Bethesda,  Maryland  20892-7965.  (301) 
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435-0868.  will  provide  a  summary  of 
the  meeting  and  a  roster  of  the  members 
upon  request.  Other  information 
pertaining  to  the  meeting  can  be 
obtained  from  the  Executive  Secretary 
indicated.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language,  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  th^  meeting. 

Name  of  Committee:  The 
Subcommittee  on  Planning  of  the 
National  Advisory  Research  Resources 
Council 
Date  of  Meeting:  January  29, 1998 
Place  of  Meeting:  National  Institutes 
of  Health,  9000  Rockville  Pike, 
Conference  Room  3B31.  Building  31. 
Bethesda,  Maryland  20892. 

Open:  January  29.  7:30  a.m.-8:45  a.m. 

Purpose/ Agenda:  To  discuss  policy 
issues. 

Name  of  Committee:  National 
Advisory  Research  Resources  Council 
Date  of  Meeting:  January  29-30. 1998 

Place  of  Meeting:  National  Institutes 
of  Health.  9000  Rockville  Pike, 
Conference  Room  10,  Building  31C, 
Bethesda,  Maryland  20892. 

Open:  January  29,  9  a.m.  until  recess 

Closed:  January  30,  8:30  a.m.  until 
9:30  a.m. 

Open:  January  30. 10:00  a.m.  until 
adjournment 

Purpose/Agenda:  Report  of  Center 
Director  and  other  issues  related  to 
Council  business. 

Executive  Secretary:  Louise  Ramm. 
Ph.D.  Deputy  Director.  National  Center 
for  Research  Resources,  Building  31, 
Room  3B11.  Bethesda.  MD  20892, 
Telephone:  (301)  496-6023. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Laboratory  Animal 
Sciences  and  Primate  Research:  93.333. 
Clinical  Research:  93.337.  Biomedical 
Research  Support:  93.371,  Biomedical 
Research  Technology:  93.389.  Research 
Centers  in  Minority  Institutions:  93.198. 
Biological  Models  and  Materials  Research: 
93.167,  Research  Facilities  Improvement 
Program:  93.214  Extramural  Research 
Facilities  Construction  Projects,  NatiomI 
Institutes  of  Health) 

Dated:  December  15, 1997. 
LaVerae  Y.  Slringfield. 
Committee  Management  Officer.  NIH. 
jFR  Doc.  97-33382  Filed  12-22-97:  8:45  ami 

BILUNQ  CODE  414»-ei-H 


DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Center 
for  ScientiHc  Review  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review 
individual  grant  applications. 

Name  of  SEP:  Biological  and 
Physiological  Sciences. 

Date:  January  5.  1998. 

Time:  2:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4152. 
Telephone  Conference. 

Contact  Person:  Dr.  Marcelina  Powers. 
ScientiHc  Review  Administrator,  6701 
Rockledge  Drive,  Room  4152,  Bethesda. 
Maryland  20892.  (301)  435-1720. 

Name  of  SEP:  Biological  and 
Physiological  Sciences. 

Date:  January  8.  1998 

Time:  10:00  a.m. 

Place:  NIH.  Rockledge  2.  Room  4152. 
Telephone  Conference. 

Contact  Person:  Dr.  Marcelina  Powers. 
ScientiHc  Review  Administrator.  6701 
Rockledge  Drive.  Room  4152.  Bethesda. 
Maryland  20892.  (301)  435-1720. 

Name  of  SEP:  Multidisciplinary 
Sciences. 

Date:  March  9-10. 1998. 

Time:  8:00  a.m. 

Place:  Woodfin  Suites,  Rockville, 
Maryland. 

Contact  Person:  Dr.  Nadarajen 
Vydelingum.  Scientific  Review 
Administrator,  6701  Rockledge  Drive. 
Room  5210.  Bethesda.  Maryland  20892. 
(301)435-1176. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  March  19-20.  1998. 

Time:  8:30  a.m. 

Place:  Holiday  Inn.  Bethesda. 
Maryland. 

Contact  Person:  Dr.  Jean  Hickman. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4178.  Bethesda. 
Maryland  20892.  (301)  435-1146. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337,  93.393- 
93.396.  93.837-93.844.  93.846-93.878. 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  December  15, 1997. 
LaVeme  Y.  Stringfieid. 
Committee  Management  Officer,  NtH. 
(FR  Doc.  97-33380  Filed  12-22-97;  8:45  am] 

WLUNO  COOC  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Pharnnaceutlcal  Compositions 
And  Methods  For  Treatment  of 
Hyperprol  iterative  Epitheital  Skin 
Diseases  and  Cancer 

agency:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
action:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  §  209(c)(1)  and  37  CFR 
404.7(a)(l)(I)  that  the  National  Institutes 
of  Health.  Department  of  Health  and 
Human  Services,  is  contemplating  the 
grant  of  an  exclusive  worldwide  license 
to  practice  the  inventions  embodied  in 
the  U.S.  Patent  Application  SN  07/ 
677,429  "Pharmaceutical  Compositions 
And  Methods  For  Preventing  Skin 
Tumor  Formation  And  Causing 
Regression  Of  Existing  Tumors"  filed  3/ 
29/91  and  U.S.  Patent  Application  SN 
08/389,845  "Method  For  The  Treatment 
Of  Hyperproliferative  Epithelial  Skin 
Disease  By  Topical  Application  Of 
Hydroxy lated  Aromatic  Protein  *  *  *" 
filed  2/2/95  now  U.S.  Patent  5.610.185 
issued  3/11/97  to  Nascent 
Pharmaceuticals.  L.L.C.  of  San 
Francisco.  CA.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license 
field  of  use  may  be  limited  to: 
Therapeutics  for  treatment  and 
prevention  of  various  hyperproliferative 
skin  diseases  in  humans. 
DATE:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  NIH  on  or  before  March  23. 
1998  will  be  considered. 
ADDRESS:  Requests  for  copies  of  the 
patent  or  patent  application,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  licenses  should  be 
directed  to:  Joseph  G.  Contrera.  M.S.. 
J.D..  Technology  Licensing  Specialist. 
Office  of  Technology  Transfer.  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  Telephone:  (301) 
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496-7056  ext.  244;  Facsimile  (301)  402- 
0220.  A  signed  Confidentiality 
Agreement  will  be  required  to  receive 
copies  of  the  patent  application. 
SUPPLEMENTARY  INFORMATION: 
The  07/677.429  (*429)  invenUon 
describes  the  use  of  Staurosporine  and 
closely  related  compounds  in  treating 
precancerous  conditions  of  the  skin  by 
topical  application.  Staurosporine  has 
been  known  for  at  least  a  decade  as  an 
inhibitor  of  protein  kinase  C.  a  major 
cellular  enzyme  involved  in  cell 
signalling  and  second  messenger 
systems. 

The  08/389.845  ('845)  invention  is 
directed  towards  a  method  of  treating 
hyperproliferative  epithelial  cell  lesions 
by  topical  application  of  hydroxylated 
aromatic  protein  cross-linking 
compounds  which  are  derived  from 
cinnamic  acid.  These  compounds  utilize 
dual  methods  of  action,  that  is.  growth 
inhibition  and  protein  cross  linking. 
Both  the  '429  and  '845  inventions  may 
be  applied  towards  a  wide  range  of  sldn 
disorders,  including  warts,  cervical 
tumors,  pre-malignant  lesions,  basal 
carcinomas  and  squamous  carcinomas. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
§  209  and  37  CFR  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless  within  ninety  (90)  days 
from  the  date  of  this  published  notice, 
NIH  receives  written  evidence  and 
argument  that  establishes  that  the  graiit 
of  the  license  would  not  be  consistent 
with  the  requirements  of  35  U.S.C.  §  209 
and  37  CFR  404.7. 

Applications  for  a  license  in  the  field 
of  use  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  licenses.  Comments 
and  objections  submitted  to  this  notice 
will  not  be  made  available  for  public 
inspection  and,  to  the  extent  permitted 
by  law,  will  not  be  released  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
§552. 

Dated:  December  9. 1997. 

Barbara  M  McGaray, 

Deputy  Director,  Office  of  Technology 
Transfer. 

(FR  Doc.  97-33384  Filed  12-22-97;  8:45  am) 
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ACTION:  Notice  of  receipt  of  permit 
applications. 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

AGENCY:  Fish  and  Wildlife  Service. 


SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (16  U.S.C.  1531 
et  seq.). 

Permit  No.  777965 

Applicant:  LSA.  Irvine,  Califoraia 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Delhi  Sands 
flower-loving  fly  (Rhaphiomidas 
terminatus  abdominalis)  in  San 
Bernardino  and  Riverside  Counties, 
California  in  conjunction  with  presence 
or  absence  surveys  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  837010 

Applicant:  Bruce  Koebele,  Pearl  City,  Hawaii 

The  applicant  requests  a  permit  to 
reduce  and  remove  to  possession 
specimens  of  plants  Achyranthes 
splendens  var.  rotundata  and 
Chamaesyce  skottsbergii  var.  kalaeloana 
from  the  Naval  Air  Station,  Barbers 
Point,  Hawaii,  in  conjunction  with 
scientific  studies  and  the  augmentation 
of  existing  populations  for  the  purpose 
of  enhancing  their  survival. 
Permit  No.  818627 

Applicant:  Oregon  Department  of  Fish  and 
Wildlife,  Corvallis,  Oregon 

The  applicant  requests  an  amendment 
of  his  permit  to  take  (capture,  otolith 
mark,  captively  rear,  sacrifice,  and 
release)  the  Oregon  chub  (Oregonichthys 
crameri)  in  Lane  and  Lirm  Counties. 
Oregon,  in  conjunction  with  ecological 
research  and  growth  rate  studies  for  the 
purpose  of  enhancing  its  survival. 
Permit  No.  837434 

Applicant:  Dawn  Lawson.  Carlsbad. 
California 

The  applicant  requests  a  permit  to 
take  (harass  by  sunoy,  capture  and 
release,  collect  and  sacrifice  voucher 
specimens)  the  Conservancy  fairy 
shrimp  (Branchinecta  conservatio), 
longhom  fairy  shrimp  (Branchinecta 
longiantenna),  and  vernal  pool  tadpole 
shrimp  (Lepidurus  packardi)  in 
conjunction  with  presence  or  absence 
surveys  in  vernal  pools  located  in 
Sacramento  County.  California  for  the 
purpose  of  enhancing  their  survival. 


Permit  No.'s  837303.  782703.  813545. 
837306,  781084, 837580. 837447 

Applicants:  David  M.H.  Goodward.  Grand 
Terrace.  California:  Micliael  Couffer.  Corona 
Del  Mar.  California:  Brock  Ortega,  Encinitas. 
California;  Robert  K.  Lauri,  Tustin, 
California:  Anita  M.  Hayworth.  EnciniUs. 
California:  Robert  A.  Weppler,  Riverside. 
California;  Larisa  A.  Roznowski.  Tustin. 
California 

These  applicants  request  a  permit  to 
take  (harass  by  survey)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
presence  or  absence  surveys  throughout 
the  species  range  in  California,  for  the 
purpose  of  enhancing  its  survival. 
Permit  No.  837307 

Applicant:  Holly  Boessow.  El  Cajon. 
California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino]  in  Riverside,  Orange,  and 
San  Diego  Counties,  California,  and  take 
(harass  by  survey)  the  Laguna  Mountain 
skipper  [PyTg^s  ruralis  lagunae)  in  San 
Diego  County,  California,  in  conjunction 
with  presence  or  absence  surveys  for  the 
purpose  of  enhancing  their  survival. 
Permit  No.  827493 

Applicant:  Brian  M.  Leatherman,  Costa  Mesa. 
California 

The  applicant  requests  an  amendment 
to  his  permit  to  take  (harass  by  survey) 
the  Quino  checkerspot  butterfly 
{Euphydryas  editha  quino), 
southwestern  willow  flycatcher 
(Empidonax  trail ii  extimus],  and  the 
least  Bell's  vireo  [Vireo  bellii  pusillus) 
in  conjunction  with  presence  or  absence 
surveys  throughout  the  species  range  in 
California  and  Nevada  for  the  purpose 
of  enhancing  their  survival. 
Permit  No.  837326 

Applicant:  Jimmy  W.  Meyer.  Cantonment. 
Florida. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  three 
pairs  of  captive  bred  Hawaiian  (=nene) 
geese  (Nesochen  I=Bnintol  sandvicensis) 
for  the  purpose  of  enhancing  its 
propagation  and  survival. 
Permit  No.  795938 

Applicant:  EtP  Associates,  Sacramento, 
California. 

The  applicant  requests  an  amendment 
to  his  permit  to  take  (harass  by  survey, 
capture  and  release,  collect  voucher 
specimens)  the  Riverside  fairy  shrimp 
[Streptocephalus  wootonf)  throughout 
the  range  of  the  species  in  California  in 
conjunction  with  presence  or  absence 
surveys  and  scientific  research  for  the 
purpose  of  enhancing  its  survival. 
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Permit  No.  837308 


Applicant:  John  K.  Konecny,  Escondldo. 
California. 

The  applicant  requests  a  permit  to 
take  (locate,  mark,  and  monitor  nests: 
and  capture,  band,  and  release)  the 
California  least  tern  (Sterna  antiUarum 
bmwni],  take  (harass  by  survey;  locate 
and  monitor  nests;  capture,  band,  and 
release)  the  least  Bell's  vireo  (Vino 
bellii  pusillus)  and  the  southwestern 
willow  flycatcher  [Empidonax  trallii 
extimus)  and  take  (harass  by  survey)  the 
light-footed  clapper  rail  (Rallus 
longimsths  levipes)  in  conjunction  with 
population  monitoring  and  presence  or 
absence  surveys  in  southern  California 
for  the  purpose  of  enhancing  their 
survival. 
Permit  No.  778195 

Applicant:  Helix  Environmental.  La  Mesa, 
California. 

The  applicant  requests  an  amendment 
to  his  permit  to  take  (harass  by  survey) 
the  Quino  checkerspot  butterfly 
(Euphydryas  editha  quino)  in 
conjunction  with  presence  or  absence 
surveys  in  Riverside,  Orange,  and  San 
Diego  Counties.  California,  for  the 
purpose  of  enhancing  its  survival. 
Permit  No.  834488 

Applicant:  Gregg  Miller.  Tustin,  California. 

The  applicant  requests  an  amendment 
to  his  permit  to  take  (harass  by  survey) 
the  Quino  checkerspot  butterfly 
(Euphydryas  editha  quino)  in 
conjunction  with  presence  or  absence 
surveys  in  Riverside,  Orange,  and  San 
Diego  Counties.  California,  for  the 
purpose  of  enhancing  its  survival. 
Permit  No.  837439 
Applicant:  Guy  P.  Bruyea,  Hemet.  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino),  Laguna  Mountain  skipper 
(Pyrgus  niralis  lagunae).  El  Segundo 
blue  butterfly  (Euphilotes  battoides 
allyni),  Palos  Verdes  blue  butterfly 
(Clucopsyche  lygdamus 
palosverdesensis).  and  the  Delhi  Sands 
flower-loving  fly  (Rhaphiomidas 
terrninatus  abdominalis)  throughout 
each  species'  range  in  California  in 
conjunction  with  presence  or  absence 
surveys  for  the  purpose  of  enhancing 
their  survival. 
Permit  No.  788133 

Applicant:  Vincent  Scheldt.  San  Diego. 
California. 

The  applicant  requests  an  amendment 
to  his  permit  to  take  (harass  by  survey) 
the  Quino  checkerspot  butterfly 
[Euphydryas  editha  quino)  in 
conjunction  with  presence  or  absence 


surveys  in  Riverside,  Orange,  and  San 
Diego  Counties.  California,  for  the 
purpose  of  enhancing  its  survival. 
Permit  Nos.  837760,  837581,  837579 

Applicants:  Kendall  H.  Osborne,  Riverside. 
California:  David  C.  Hawks.  Riverside, 
California;  Michael  W.  Gates,  Riverside, 
California 

The  applicants  request  permits  to  take 
(harass  by  survey)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino).  Laguna  Mountain  skipper 
(Pyrgus  niralis  lagunae).  El  Segundo 
blue  butterfly  (Euphilotes  battoides 
allyni),  Palos  Verdes  blue  butterfly 
(Clucopsyche  lygdamus 
palosverdesensis),  and  the  Delhi  Sands 
flower-loving  fly  (Rhaphiomidas 
terrninatus  abdominalis)  throughout 
each  species'  range  in  California  in 
conjunction  with  presence  or  absence 
surveys  for  the  purpose  of  enhancing 
their  survival. 

DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  January  22, 1998. 

ADDRESSES:  Written  data  or  cotnments 
should  be  submitted  to  the  Chief, 
Division  of  Consultation  and 
Conservation  Planning.  Ecological 
Services.  Fish  and  Wildlife  Service,  911 
N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181;  FAX:  (503)  231-6243. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments, 
including  names  and  addresses, 
received  will  become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 

FOn  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above:  telephone: 
(503)  231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

Dated:  December  16.  1997. 
Thomas  Dwyer, 

Acting  Regional  Director,  Region  1,  Portland, 
Oregon. 
IFR  Doc.  97-33413  Filed  12-22-97;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Mir>eral8  Management  Service 

Notice  and  Agenda  for  Meeting  of  the 
Royalty  Policy  Committee  of  the 
Minerals  Management  Advisory  Board 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  Secretary  of  the 
Department  of  the  Interior  (Department) 
has  established  a  Royalty  Policy 
Committee,  on  the  Minerals 
Management  Advisory  Board,  to  provide 
advice  on  the  Department's  management 
of  Federal  and  Indian  minerals  leases, 
revenues,  and  other  minerals  related 
policies. 

Committee  membership  includes 
representatives  from  States,  Indian 
Tribes  and  allottee  organizations, 
minerals  industry  associations,  the 
general  public,  and  Federal 
Departments. 

At  this  next  meeting,  the  Minerals 
Management  Service  (MMS)  will  be 
prepared  to  respond  to  questions 
concerning  plans  to  implement 
previously  approved  reports. 

The  Committee  will  hear  status 
reports  from  subcommittees  as  well  as 
some  of  the  current  efforts  being 
undertaken  by  the  Royalty  Management 
Program. 

DATES:  The  meeting  will  be  held  on 
Monday.  January  26.  1998,  8:30  a.m.- 
4:00  p.m.  Mountain  time. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Embassy  Suites,  Denver  Southeast, 
7525  East  Hampden  Avenue,  Denver, 
Colorado  80231,  telephone  number 
(303) 696-6644. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  A.  Miller,  Chief,  Program 
Services  Office,  Royalty  Management 
Program.  Minerals  Management  Service. 
P.O.  Box  25165.  MS  3060,  Denver, 
Colorado  80225-0165,  telephone 
number  (303)  231-3413,  fax  number 
(303) 231-3362. 

SUPPLEMENTARY  INFORMATION:  The 
location  and  dates  of  future  meetings 
will  be  published  in  the  Federal 
Register. 

The  meetings  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  may  be  limited  to  the 
space  available. 

Members  of  the  public  may  make 
statements  during  the  meeting,  to  the 
extent  time  permits,  and  file  wrritten 
statements  with  the  Committee  for  its 
consideration. 

Written  statements  should  be 
submitted  to  Mr.  Michael  A.  Miller,  at 
the  address  listed  above.  Minutes  of 
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Committee  meetings  will  be  available  10 
days  following  each  meeting  for  public 
inspection  and  copying  at  the  Royalty 
Management  Program,  Building  No.  85, 
Denver  Federal  Center,  Denver, 
Colorado. 

These  meetings  are  being  held  by  the 
authority  of  the  Federal  Advisory  - 
Committee  Act,  Pub.  L.  No.  92-463,  5 
U.S.C.  Appendix  1,  and  Office  of 
Management  and  Budget  Circular  No. 
A-63,  revised. 

Dated:  December  17, 1997. 
Lucy  Querques  Denett. 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  97-33377  Filed  12-22-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Cape  Cod  National  Seashore  Advisory 
Commission;  Meeting;  South  Wellfleet, 
Massachusetts 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  App.  1,  section  10),  that  a 
meeting  of  the  Cape  Cod  National 
Seashore  Advisory  Commission  will  be 
held  on  Friday,  January  23,  1998. 

The  Commission  was  reestablished 
pursuant  to  Pub.  L.  9&-349,  Amendment 
24.  The  purpose  of  the  Conmiission  is 
to  consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  with  respect  to 
matters  relating  to  the  development  of 
the  Cape  Cod  National  Seashore,  and 
with  respect  to  carrying  out  the 
provisions  of  sections  4  and  5  of  the  Act 
establishing  the  Seashore. 

The  Commission  members  will  meet 
at  1:00  p.m.  at  Headquarters,  Marconi 
Station,  South  Wellfleet,  Massachusetts 
for  the  regular  business  meeting  to 
discuss  the  following: 

1.  Adoption  of  Agenda 

2.  Approval  of  Minutes  of  Previous 

Meeting  11/21/97 

3.  Reports  of  Officers 

4.  Report  of  Nickerson  Subcommittee 

5.  Lower  Cape  water  study  update:  Cape 

Cod  Compiission 

6.  Superintendent's  Report 
Budget 

Highlands  Center  for  Arts  & 

Environment 
General  Management  Plan 
News  from  Washington 

7.  Old  Business 

8.  New  Business 

9.  Agenda  for  next  meeting 

10.  Date  for  next  meeting 

11.  Public  comment 
12  .  Adjournment 

The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 


to  attend  the  meeting  in  addition  to  the 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent,  Cape  Cod 
National  Seashore,  99  Marconi  Site 
Road,  Wellfleet,  MA  02667. 
Maria  Burks, 
Superintendent. 

[FR  Doc.  97-33426  Filed  12-22-97;  8:45  am) 
BIUMQ  CODE  4310-7IM> 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Golden  Gate  National  Recreation  Area 
and  Point  Reyes  National  Seashore 
Advisory  Commission;  Notice  of 
Meetings 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  meetings  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore  Advisory 
Commission  will  be  held  monthly  for 
the  remainder  of  calendar  year  1998  to 
hear  presentations  on  issues  related  to 
management  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore.  Meetings  of 
the  Advisory  Commission  are  scheduled 
for  the  following  dates  at  San  Francisco, 
San  Mateo,  and  at  Point  Reyes  Station, 
California: 

Wednesday,  January  14:  San  Francisco.  CA 
Wednesday.  February  11:  San  Mateo.  CA 
Wednesday.  March  11:  San  Francisco.  CA 
Saturday.  March  28:  Point  Reyes.  CA 
Wednesday.  April  8:  San  Francisco,  CA 
Wednesday,  May  13:  San  Francisco,  CA 
Saturday,  May  16:  Point  Reyes,  CA 
Wednesday.  June  10:  San  Francisco,  CA 
Wednesday,  July  8:  San  Francisco,  CA 
Wednesday,  August  13:  San  Francisco,  CA 
Wednesday,  September  9:  San  Francisco,  CA 
Saturday.  October  14:  San  Francisco.  CA 
Saturday.  October  17:  Point  Reyes.  CA 
Wednesday,  November  18:  San  Francisco,  CA 

All  meetings  of  the  Advisory 
Commission  will  be  held  at  7:30  p.m.  at 
GGNRA  Park  Headquarters,  Building 
201,  Fort  Mason,  Bay  and  Franklin 
Streets,  San  Francisco  or  at  10:30  a.m. 
at  the  Dance  Palace,  comer  of  5th  and 
B  Streets,  Point  Reyes  Station, 
California,  unless  otherwise  publicly 
noticed.  The  March  28th  meeting  will 
begin  at  1:30  p.m.  Meetings  in  San 
Mateo  County  will  be  held  at  the  San 
Mateo  City  Council  Chambers,  San 
Mateo  aty  Hall,  330  West  20th  Avenue, 


San  Mateo,  California.  Some  meetings 
now  scheduled  to  be  held  in  San 
Francisco  may  be  held  at  public 
facilities  in  San  Mateo  County  or  Marin 
County.  Information  confirming  the 
time  and  location  of  each  of  these 
Advisory  Commission  meetings  can  be 
received  by  calling  the  Office  of  the 
Staff /Assistant  at  (415)  561-4633. 
Information  confirming  the  time  and 
location  of  all  Advisory  Commission 
meetings  can  be  received  by  calling  the 
Office  of  the  Staff  Assistant  at  (415) 
556-4633. 

The  Advisory  Commission  was 
established  by  Pub.  L.  92-589  to  provide 
for  the  free  exchange  of  ideas  between 
.    the  National  Park  Service  and  the  public 
and  to  facilitate  the  solicitation  of 
advice  or  other  counsel  from  members 
of  the  public  on  problems  pertinent  to 
the  National  Park  Service  systems  in 
Marin,  San  Francisco  and  San  Mateo 
Counties. 

Members  of  the  Commission  are  as 
follows: 

Mr.  Richard  Bartke,  Chairman 

Ms.  Amy  Meyer,  Vice  Chair 

Ms.  Naomi  T.  Gray 

Dr.  Howard  Cogswell 

Mr.  Michael  Alexander 

Mr.  Jerry  Friedman 

Ms.  Lennie  Roberts 

Ms.  Yvonne  Lee 

Ms.  Sonia  Bolanos 

Mr.  Trent  Orr 

Mr.  Redmond  Keman 

Ms.  Jacqueline  Young 

Mr.  Merritt  Robinson 

Mr.  R.  H.  Sciaroni 

Mr.  John  J.  Spring 

Dr.  Edgar  Waybum 

Mr.  Joseph  Williams 

Mr.  Mel  Lane 

Anticipated  agenda  items  at  meetings 
this  year  will  include  but  be  limited  to 
the  following: 

•  Redwood  Creek  restoration  projects 

•  report  and  public  comment  on  Fort 
Baker  Comprehensive  Plan  and  EIS 

•  Muir  Woods  Transportation  Study 

•  Alcatraz  historic  structure 
stabilization  and  natural  resource 
management  public  access  projects 

•  review  of  Fort  Mason  historic 
building  uses 

•  reports  and  review  of  the  Cliff  House 
Restoration  Plan  and  other  elements 
of  the  Sutro  Design  Plan 

•  San  Mateo  issues  and  SF  Watershed 
issues 

•  Presidio  Lobos  Creek  plans 

•  update  report  on  the  Presidio  Trust 
activities 

•  Presidio  Vegetation  Management  Plan 

•  update  presentations  on  the  GGNRA 
Presidio  Natural  Resource 
Stewardship  Program 
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•  Ciissy  Field  projects  design  briefing 

•  updates  on  Army  environmental 
remediation  at  the  Presidio 

•  updates  on  Presidio  transportation 
planning 

•  report  on  National  Historic  Landnoark 
designation  for  the  Golden  Gate 
Bridge 

•  reports  on  work  of  the  Golden  Gate 
National  Parks  Association 

•  reports  on  programs  and  projects  of 
GGNRA  "Park  Partners" 

•  updates  on  issues  concerning 
management  and  planning  at  Point 
Reyes  NS 

These  meetings  will  also  contain 
Superintendent's  and  Presidio  General 
Manager's  Reports. 

Specific  final  agendas  for  these 
meetings  will  be  made  available  to  the 
public  at  least  15  days  prior  to  each 
meeting  and  can  be  received  by 
contacting  the  Office  of  the  Staff 
Assistant,  Golden  Gate  National 
Recreation  Area,  Building  201.  Port 
Mason.  San  Francisco,  California  94123 
or  by  calling  (415)  561-4633. 

These  meetings  are  open  to  the 
public.  They  will  be  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meetings 
will  be  available  to  the  public  after 
approval  of  the  full  Advisory 
Commission.  A  transcript  will  be 
available  three  weeks  after  each 
meeting.  For  copies  of  the  minutes 
contact  the  Office  of  the  Stafi^  Assistant. 
Golden  Gate  National  Recreation  Area. 
Building  201.  Fort  Mason.  San 
Francisco,  California  94123. 

Datod:  December  15,  1997. 
Brian  O'Nitill. 

General  Superintendent.  Golden  Gate 
National  Recreation  Area. 
IFR  Doc.  97-33428  Filed  12-22-97;  8:45  am) 

iajuNOCOM  43ie-i«-r 


DEPARTMENT  OF  THE  INTERIOR 

National  ParfcSafvica 

National  Wildlifa  and  Scmilc  RIvw 
SystMn:  OtUo;  Big  and  UttIa  Dart>y 


agency:  National  Park  Service.  Interior. 
ACTION:  Notice  of  Approval. 


;  The  Secretary  of  the  Interior 
hereby  announces  approval  of  an 
application  by  the  Governor  of  Ohio  to 
include  additional  segments  of  the  Big 
and  Little  Elarby  Creeks.  Ohio,  as  state 
administered  components  of  the 
National  Wild  and  Scenic  Rivers 
System. 

FOR  FUirmER  INFORMATION  CONTACT: 
Angle  Tomes,  Rivers.  Trails  and 


Conservation  Assistance  Program. 
National  Park  Service.  Midwest 
Regional  Office,  310  West  Wisconsin 
Street.  Suite  lOOE.  Milwaukee, 
Wisconsin  53202;  or  telephone  414- 
297-3605. 

SUPPt-EMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  the  Secretary  of 
the  Interior  by  section  2  of  the  Wild  and 
Scenic  Rivers  Act  (Pub.  L.  90-542,  as 
amended;  16  U.S.C.  1273.  et  seq.)  and 
upon  pro{>er  application  of  the  Governor 
of  the  State  of  Ohio,  an  additional  3.4 
miles  of  the  Big  and  Little  Darby  Creeks 
are  hereby  designated  and  are  added  to 
the  existing  segments  of  the  Big  and 
Little  Darby  Creeks,  a  state-administered 
component  of  the  National  Wild  and 
Scenic  Rivers  System. 

On  March  25.  1996,  the  Governor  of 
Ohio  petitioned  the  Secretary  of  the 
Interior  to  add  an  additional  3.4  miles 
to  the  85.9  miles  of  the  Big  and  Little 
Darby  Creeks,  designated  as  components 
of  the  National  Wild  and  Scenic  Rivers 
System  March  10.  1996.  The  evaluation 
report  for  that  designation,  prepared  by 
the  National  Park  Service  in  September 
19Q3.  states  that  the  additional  segments 
now  under  consideration  were  eligible 
and  would  be  suitable  for  national  wild 
and  scenic  river  designation  once  they 
were  added  to  the  State  Scenic  River 
System.  The  evaluation  also  concluded 
that  these  segnSents  of  the  Big  and  Little 
Darby  Creeks  meet  the  criteria  for  scenic 
classification  under  the  Act. 

These  additional  segments  were 
added  to  the  Ohio  Scenic  River  System 
October  3. 1994.  Public  comment 
regarding  national  designation  of  the 
additional  segments  was  solicited  in 
Ohio  and  the  required  90-day  review  for 
Federal  Agencies  %vas  provided.  Public 
and  Federal  Agency  conunents  support 
national  designation  of  the  additional 
Big  and  Little  Darby  Creek  segments. 
The  State  of  Ohio  has  fulfilled  the 
requirements  of  the  Act  by  including 
these  additional  segments  in  the  Ohio 
Scenic  River  System.  The  State's 
program  to  permanently  protect  the 
river  is  adequate.  Current  State  and 
local  management  of  the  river  is 
proceeding  according  to  the  Big  and 
Little  Darby  Creek  Plan  and 
Environmental  Assessment  submitted 
with  the  original  application. 

As  a  result,  the  Secretary  has 
determined  that  the  additional  3.4  miles 
of  the  Big  and  Little  Darby  Creeks 
should  be  added  to  the  existing 
designation  of  Big  and  Little  barby 
Creeks  as  a  state-administered 
component  of  the  National  Wild  and 
Scenic  Rivers  System,  as  provided  for  in 
section  2(a)(ii)  of  the  Wild  and  Scenic 
Rivers  Act. 


Accordingly,  the  following  additional 
river  segments  are  classified  as  scenic 
pursuant  to  section  2(b)  of  the  Act  to  be 
administered  by  State  and  local 
government: 

Big  Darby  Creek:  Scenic — From  its 
confluence  with  Little  Darby  Creek  (KM 
34.1)  upstream  to  the  northern  boundary 
of  Battelle-Darby  Creek  Metro  Park  (RM 
35.9)  (1.8  miles). 

Big  Darby  Creek:  Scenic — From  the 
U.S.  Route  40  bridge  (RM  38.9) 
upstream  to  the  Conrail  Railroad  trestle 
crossing  (RM  39.7)  (0.8  miles). 

Little  Darby  Creek:  Scenic— From  it 
confluence  with  Big  Darby  Creek  (RM 
0.0)  to  a  point  eight-tenths  of  a  mile 
upstream  (RM  0.8)  (0.8  miles). 

This  action  is  taken  following  public 
involvement  and  consultation  with  the 
Departments  of  Agriculture.  Army, 
Energy,  and  Transportation,  the  Federal 
Energy  Regulatory  Commission,  and  the 
U.S.  Environmental  Protection  Agency 
as  required  by  section  4(c)  of  the  Wild 
and  Scenic  Rivers  Act.  All  comments 
received  have  been  supportive. 

Notice  is  hereby  given  that  effective 
upon  this  date,  the  above-described 
additional  river  segments  are  approved 
for  inclusion  in  the  National  Wild  and 
Scenic  Rivers  System  to  be  administered 
by  the  State  of  Ohio. 

Dated:  December  8. 1997. 
WUliam  W.  Schenk. 
Regional  Director.  Midwest  Region. 
IFR  Doc  97-33427  Filed  12-22-97;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcamant  Administration 
[DodwtNa  97-11] 

Ronald  D.  Springat.  M.D..  Qrant  of 
Raatrfctad  Ragistratlon 

On  January  28, 1997.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Ronald  D.  Springel. 
M.D.,  (Respondent)  of  Spokane, 
Washington,  notifying  fairn  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  deny  his  application  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  for  reason  that  such 
registration  would  be  inconsistent  with 
the  public  interest. 

By  letter  dated  February  24, 1997. 
Respondent,  through  counsel,  timely 
filed  a  request  for  a  hearing,  and 
following  prehearing  procedures,  a 
hearing  was  held  in  Seattle.  Washington 
on  July  15  and  16.  1997.  before 
Administrative  Law  Judge  Gail  A. 
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Randall.  At  the  hearing,  both  parties 
called  witnesses  to  testify  and 
introduced  documentary  evidence.  After 
the  hearing,  both  sides  submitted 
proposed  fundings  of  fact,  conclusions 
of  law  and  argument  On  October  6, 
1997,  Judge  Randall  issued  her  Opinion 
and  Recommended  Ruling, 
recommending  that  Respondent  be 
granted  a  DEA  Certificate  of  Registration 
subject  to  several  restrictions  thai  would 
remain  in  efiiact  for  three  years  from  the 
effective  date  of  the  final  order.  On 
October  28, 1997,  Respondent's  counsel 
filed  exceptions  to  the  Administrative 
Law  Judge's  Opinion  and 
Recommended  Ruling,  and  on 
November  6, 1997,  Judge  Randall 
transmitted  the  record  of  these 
proceedings  to  the  Acting  Deputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  recoid  in  its  entirety, 
and  purauant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  tact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  except  as 
specifically  noted  below,  the  Opinion 
and  Recommended  Ruling  of  the 
Administrative  Law  Judge.  His  adoption 
is  in  no  manner  diminished  by  Any 
recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  graduated  from 
medical  sdiool  in  1978,  and  is  currently 
licensed  to  practice  medicine  in  the 
State  of  Washington.  In  1981  or  1982, 
while  practicing  in  Pennsylvania, 
Respondent  be^me  addicted  to  drugs. 
Respondent  obtained  controlled 
substances  for  his  own  use.  by  having 
prescriptions  filled  that  he  had  issued  in 
names  of  otherihan  his  own.  On  August 
17. 1983.  Respondent  entered  a  plea  of 
nolo  contendere  in  the  l.whigh  County 
Court,  to  three  misdemeanor  counts  of 
possession  of  a  controlled  substance  and 
three  felony  counts  of  prescribing  a 
controlled  substance  outside  the  course 
of  his  medical  practice  in  violation  of 
the  laws  of  the  Commonwealth  of 
Pennsylvania.  Respondent  was  placed 
on  probation  without  verdict  and  was 
ordered  to  surrender  his  DEA  Certificate 
of  Registration.  Consequendy. 
Respondent  surrendered  his  previous 
DEA  Certificate  of  Registration  on 
Aiigtist  26, 1983. 

On  July  25,  1984,  Respondent  was 
convicted  in  the  United  States  District 
Court  for  the  District  of  Alaska, 
following  his  plea  of  guilty  to  two 
felony  counts  of  attempting  to 
knowingly  acquire  possession  of  a 
controlled  substance  by  fraud  in 
violation  of  21  U.S.C.  843  and  846,  and 
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three  counts  of  acquiring  possession  of 
a  controlled  substance  by  fi^ud  in 
violation  of  21  U.S.C.  843.  The  court 
sentenced  Respondent  to  two  yean 
imprisonment  with  all  but  75  days 
suspended,  and  then  placed  Respondent 
on  probation  for  five  years. 

C5n  August  31. 1984,  Respondent  was 
convicted  in  the  Superior  Court  Cor  the 
State  of  Alaska  of  four  felony  counts 
related  to  the  unlawful  handling  of 
controlled  substances  and  one 
misdemeanor  count  of  mAking  an 
unsworn  falsification  of  an  application 
for  a  temporary  permit  to  practice 
medicine  in  Alaska.  Respondent  was 
sentenced  to  five  years  probation. 
Thereafter,  on  September  5, 1984, 
Respondent's  application  for  a  medical 
license  was  denied  by  the  Alaska  State 
Medical  Board. 

In  1984,  Respondent  underwent 
approximately  42  days  of  inpatient 
treatment  for  chemical  dependency. 
Respondent  then  moved  to  the  State  of 
Washington,  and  in  1987,  he  suffered  a 
relapse  of  his  drug  addiction,  using 
drugs  including  heroin.  During  his 
relapse.  Respondent  was  employed  at  a 
narcotic  treatment  program,  where  he 
ujilawfully  acquired  approximately  35 
milliliten  of  methadone,  a  Schedule  U 
controlled  substance.  As  a  result,  on 
August  26. 1988,  Respondent  was 
convicted  in  the  United  States  District 
Court  for  the  Eastern  District  of 
Washington  of  one  count  of  unlawful 
acquisition  of  a  controlled  substance  in 
violation  of  21  U.S.C  843(a)(3).  and  was 
sentenced  to  one  year  imprisonment  to 
be  followed  by  two  years  of  supervised 
release.  In  light  of  this  conviction,  on 
August  28, 1988,  Respondent's 
probation  based  upon  his  conviction  in 
the  United  States  District  Court  for  the 
District  of  Alaska  was  revoked  and  he 
was  sentenced  to  three  yeara 
imprisonment 

As  a  result  of  his  relapse 
Respondent's  license  to  practice 
medicine  in  the  State  of  Washington 
was  summarily  suspended  on  March  4. 
1988.  by  the  Washington  Board  of 
Msdical  examiners  (Washington  Board). 
Thereafter,  on  August  1, 1988,  the 
Washington  Board  revoked 
Respondent's  Washington  medical 
license  and  ordered  that  Respondent  not 
petition  for  reinstatement  of  his  license 
any  earlier  than  36  months  from  the 
effective  date  of  the  sununary 
suspension  order;  that  he  successfully 
complete  an  inpatient  treatment 
program;  and  that  he  remain  drug  and 
alcohol  free  for  at  least  12  months  prior 
to  his  reinstatement.  In  addition,  on 
September  27. 1988,  Respondent's 
license  to  practice  medicine  in  the 
Commonwealth  of  Peimsylvania  was 


automatically  suspended  by  the  State 
Board  of  Medical  Examiners  due  to  his 
drug  related  convictions. 

Respondent  went  to  two  difCerent 
treatment  facilities,  entering  the  second 
facility  on  March  17. 1988.  He  has 
remained  drug-free  and  in  recovery 
since  that  date.  Respondent  testified  at 
the  bearing  in  this  matter  that  he  has 
developed  a  strong  support  system,  and 
that  he  continues  to  r^ularly  attend  12- 
step  self-help  group  meetings.  In 
addition.  Respondent  completed  a  five 
year  contract  with  the  Washington 
Physicians  Health  Program  (WPHP)  in 
1994.  which  consisted  of  five  elements: 
total  abstinence  from  alcohol  and  any 
other  addicting  chemical;  attendance  at 
Alcoholics  Anonymous  and/or 
Narcotics  Anonymous  meetings; 
behavioral  monitoring;  chemical 
monitoring;  and  work  site  monitorii>g 
for  the  first  five  years  under  contract 
After  successfully  completing  his 
contract.  Respondent  has  remained  in 
the  program  on  a  voluntary  basis,  and 
was  asked  by  the  WPHP  board  to  serve 
on  the  advisory  committee,  representing 
the  rest  of  the  participants  in  the 
program  before  the  board. 

In  December  of  1989,  Respondent 
started  a  business  which  provided 
services  to  employers  and  employees  to 
facilitate,  among  other  things, 
compliance  with  drug-free  workplace 
regulations.  Over  the  years,  this 
business  endeavor  has  grown  into  six 
related  enterprises  which  offer  various 
services,  to  include  employee  assistance 
programs,  occupational  health  services, 
drug-screen  collection  services, 
qualified  medical  review  officers' 
services,  and  educational  services  to 
train  employees  and  supervisors  about 
the  drug-free  workplace  regulatory 
requirements.  The  companies  curtenUy 
have  approximately  2,000  clients  in  the 
Western  United  States,  including  the 
State  of  Washington. 

On  April  18. 1991.  the  Washington 
Board  reinstated  Respondent's  license  to 
practice  medicine  in  the  State  of 
Washington  with  restrictions,  including 
that  he  shall  not  obtain  a  DEA 
registration  to  handle  controlled 
substances.  On  November  4, 1994, 
Respondent  was  granted  an  unrestricted 
license  in  the  State  of  Washington, 
following  the  Washington  Board's 
finding  &at  Respondent  "is  not  a  risk  to 
the  public  in  his  practice  as  a 
physician.  ..." 

At  the  hearing  in  this  matter, 
numerous  professional  and/or  personal 
associates  and  clients  of  Respondent 
either  testified  or  submitted  affidavits 
attesting  to  the  high  quality  of  services 
performed  by  Respondent  and  his 
companies:  to  Respondent's 
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distinguished  reputation  and  character 
and  to  their  belief  that  the  registration 
of  Respondent  to  handle  controlled 
substances  poses  no  risk  to  the  public  or 
his  patients.  The  Director  of  the  WPHP 
testified  that  the  chance  of  Respondent 
suffering  another  relapse  is  "quite 
unlikely"  given  that  he  had  been  drug- 
free  and  in  recovery  for  over  nine  jraan 
at  the  time  of  the  hearing. 

Respondent  testified  that  he  is  now 
seeking  a  DEA  registration  because  he 
cannot  fiilly  perform  the  occupational 
health  aspect  of  his  bujiaeaaas  without 
being  able  to  prescribe  controlled 
substances.  In  addition,  he  wants  to 
volunteer  as  the  back-up  physician  at  a 
local  narcotic  treatment  program,  and 
would  need  to  be  able  to  handle 
controlled  substances  to  effectively 
perform  his  duties.  Finally,  he  believes 
that  being  granted  a  DEA  Certificate  of 
Registration  would  make  him  a 
complete  physician  and  would 
recognize  the  Esct  that  he  is  a  "repaired" 
physician. 

Pursuant  to  21  U.S.C  823(f).  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  such 
re^tration  would  be  inconsistent  with 
the  public  interest.  In  determining  the 
public  interest,  the  following  fsctOTS  are 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority'. 

(2)  The  applicant's  expericmce  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  «vith  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive:  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  fiM:tor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  be  denied. 
See  Henry/.  Schwarx,  Jr..  M.D..  Docket 
No.  88-«2.  54  PR  16.422  (1989). 

Regarding  factor  one.  it  is  undisputed 
that  Respondent's  application  for  a 
lioanse  to  practice  medicine  in  Alaska 
was  denied  in  1984,  and  his  medical 
license  in  Pennsylvania  was  suspended 
in  1968.  It  is  also  undisputed  that  while 
Respondent's  license  to  practice 
medicine  in  the  State  of  Washington 
was  revoked  in  1988,  and  then 
reinstated  subiect  to  restrictions  in  1991. 


Respondent  has  posaeaaed  an 
unrestricted  medical  license  in  that  state 
since  1994. 

Factors  two  and  four.  Respondent's 
experience  in  dispensing  controlled 
substances  and  his  compliance  with 
applicable  laws  relating  to  controlled 
substances,  are  relevant  in  this 
proceeding.  Respondent  became 
addicted  to  drugs  in  the  early  1980's. 
Respondent  repeatedly  violated  both 
state  and  Federal  laws  by  fraudulently 
obtaining  controlled  substances  for  his 
own  use.  In  the  early  1980's,  he 

Erescribed  controlled  substances  using 
is  previous  DEA  registration  to  acquire 
the  drugs.  While  Respondent  did 
receive  extensive  treatment  in  1984  for 
his  admitted  chemical  dependency,  he 
sufhrad  a  relapse  in  1987,  abusing 
various  drugs  including  heroin.  In  late 
1967,  Respondent  unlawfully  acquired 
methadone  from  a  narcotic  treatment 
program  where  he  was  working. 
Therefore,  as  Judge  Randall  concluded, 
"the  Government  has  proven  by  a 
preponderance  of  the  evidence  that  in 
the  1980'8,  the  Respondent  unlawfully 
acquired,  prescribed ,  and  posaeaaed 
controlled  substances,  as  well  as 
unlawfully  consumed  them."  The 
Acting  Deputy  Administrator  notes  that 
there  is  no  evidence  in  the  record  that 
Respondent  ever  unlawfully  prescribed 
and/or  dispensed  controlled  substances 
for  anyone  other  than  himself. 

As  to  factor  three,  it  is  undisputed 
that  Respondent  has  been  convicted  on 
several  occasions  of  controlled 
substances  related  offenses.  In  August 
1963.  be  pled  nolo  contendere  in  the 
Commonwealth  of  Pennsylvania  to  three 
misdemeanor  counts  of  illegal 
possession  of  a  controlled  substance, 
and  to  three  fslony  counts  of  prescribing 
controlled  substances  outside  the  course 
of  medical  practice.  In  July  1984, 
Respondent  was  convicted  in  the  United 
Slates  Court  for  the  District  of  Alaska  of 
five  felony  counts  of  obtaining  a 
controlled  substance  by  fraud,  and  in 
August  1984.  Respondent  was  convicted 
in  an  Alaska  state  court  of  four  felony 
counts  relating  to  the  unlawful  handling 
of  controlled  substances  and  one 
misdemeanor  count  relating  to  the 
falsification  of  an  application  for  a 
license  to  practice  medicine  in  Alaska. 
Further,  in  August  1988,  Respondent 
was  convicted  in  the  United  States 
District  Court  for  the  Eastern  District  of 
Washington  of  one  count  of  the 
unlawful  acquisition  of  a  controlled 
substance.  As  a  result  of  these 
convictions.  Respondent  was 
incarcerated  for  a  period  of  time. 

Finally,  regarding  hictor  five. 
Respondent  has  admitted  to  a  long 
history  of  substance  abuse  in  the  1980's. 


He  abused  his  privilege  as  a  DEA 
registrant  to  obtain  the  drugs,  he  stole 
methadone  from  his  employer,  and  he 
abused  heroin.  Clearly,  this  conduct 
posed  a  threat  to  the  public  safety. 

The  Acting  Deputy  Administrator 
concludes  that  based  upon  the 
foregoing,  the  Government  has 
established  a  prima  Cscie  case  for  the 
denial  of  Respondent's  application  for  a 
DEA  Certificate  of  Registration. 
However,  all  of  Respondent's  unlawful 
conduct  and  his  convictions  stemmed 
from  his  drug  addiction.  Respondent 
testified  that  he  has  been  dn^-free  since 
March  1988,  and  there  is  no  evidence  in 
the  record  of  the  contrary.  In  fact,  the 
evidence  presented  by  ilespondent 
showii  a  strong  commitment  to 
continued  recovery.  Respondent 
continues  to  voluntarily  participate  in 
the  WPHP,  and  the  Director  of  the 
program  testified  that  after  over  nine 
jrears  of  being  drug-free,  it  is  unlikely 
that  Respondent  will  suffer  a  relapse  of 
his  drug  abuse.  Like  Judge  Randall,  the 
Acting  Deputy  Administrator  also  finds 
it  noteworthy  that  Respondent's 
business  enterprises  are  centered 
around  the  detection  and  preventing  of 
drug  abuse  in  the  workplace.  Finally, 
the  Acting  Deputy  Administrator  finds 
significant  the  witness  testimony  and 
affidavits.  oCEsred  on  behalf  of 
Respondent,  attesting  to  his  personal 
and  professional  integrity,  and  to  his 
continued  commitment  to  sobriety. 

The  Administrative  Law  Judge 
racommended  granting  Respondent's 
application  for  a  DEA  Certificate  of 
R^istration,  but  also  found  persuasive 
the  Government's  argument  that  "these 
multiple  ofienses  are  significant 
(enotj^l  to  warrant  an  extremely  close 
look  at  any  future  registration  for 
Respondent."  Therefore,  Judge  Randall 
recommended  that  the  following 
conditions  and  restrictions  be  placed 
upon  Respondent's  registration: 

"1.  That  the  Respondent  maintain  a 
log  of  all  controlled  substance 
prescriptions  he  issues.  At  a  minimum, 
the  log  should  indicate  the  date  that  the 
prescription  was  written,  the  name  of 
the  fwtient  for  whom  it  was  «vritten.  and 
the  name  and  dosage  of  the  controlled 
8ubstance(s)  prescribed.  The 
Respondent  should  maintain  this  log  for 
a  period  of  three  years  from  the  effective 
date  of  the  final  order.  Upon  request  by 
the  Special  Agent  in  Charge  of  the  DEA 
Field  office  in  Seattle,  or  his  designee, 
the  Respondent  shall  submit  or 
otherwise  make  reasonably  available  his 
prescription  log  for  inspection. 

2.  For  three  years  after  the  effective 
date  of  the  final  order,  the  Respondent 
should  continue  his  association  with  the 
WPHP,  and,  if  for  any  reason  the  WPHP 
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no  longer  requires  random  urine 
screens,  the  Respondent  shall  continue 
these  monthly  screens  at  his  own 
expense.  The  Respondent  shall  provide 
copies  of  the  reports  of  the  results  of  the 
screens  upon  reasonable  request  by  DEA 
personnel. 

3.  For  three  years  after  the  effective 
date  of  the  final  order,  regardless  of  the 
applicable  Washington  state  law.  the 
Respondent  may  not  prescribe  or 
dispense  controlled  substances  to 
himself  or  to  any  members  of  his  femily. 
The  only  exception  to  this  limitation  is 
that  the  Respondent  may  possess  and 
consume  controlled  sufa«tances  which 
are  medically  necessary  for  his  own  use, 
and  which  be  has  obtained  lawfully 
from  another  duly  authorized 
physician." 

'The  Acting  Deputy  Administrator 
agrees  with  the  Administrative  Law 
Judge  that  Respondent  should  be  issued 
a  DEA  Certificate  of  Registration,  but 
that  some  restrictions  on  his  registration 
are  warranted  in  light  of  his  past 
substance  abuse,  and  his  use  of  his 
previous  DEA  registration  to 
fraudulently  obtain  controlled 
substances. 

In  his  exceptions  to  Judge  Randall's 
recommended  ruling.  Respondent 
contends  that  the  proposed  language  of 
the  second  condition  to  be  imposed  on 
Respondent's  registration,  if  granted,  is 
ambiguous,  since  it  requires  that 
Respondent  "continue  these  monthly 
screens"  and  he  is  not  currently 
undergoing  "monthly"  urine  screens. 
Respondent  argues  that  he  is  currently 
participating  in  Phase  III  of  the  WPHP, 
which  provides  for  random  toxicology 
testing,  but  does  not  provide  for. 
monthly  testing.  Consequently, 
Respondent  purposes  that  the  restriction 
be  rewritten  to  require  that  he  continue 
his  participation  in  Phase  m  of  the 
WPHP,  which  includes  random  urine 
screens,  for  three  years  after  the 
effective  date  of  the  final  order.  The 
Acting  Deputy  Administrator  agrees 
with  Respondent  since  the  record  does 
not  indicate  that  Respondent  is 
currently  required  to  undergo  monthly 
urine  screens. 

Therefore,  the  Acting  Deputy 
Administrator  concludes  that 
Respondent  should  be  granted  a  DEA 
Certificate  of  Registration  subject  to  the 
conditions  as  recommended  by  Judge 
Randall  with  slight  modifications. 
Respondent's  registration  shall  be 
subject  to  the  following  conditions  for 
three  years  frxim  the  date  of  issuance  of 
the  registration: 

(1)  Respondent  shall  maintain  a  log  of 
all  controlled  substances  that  he 
prescribes.  At  a  minimum,  the  log  shall 
include  the  name  of  the  patient,  Uie  date 


that  the  controlled  substance  waq 
prescribed,  and  the  name,  dosage  and 
quantity  of  the  controlled  substance 
prescribed.  Upon  request  by  the  Special 
Agent  in  Charge  of  the  Seattle  DEA 
office,  or  his  designee.  Respondent  shall 
submit  or  otherwise  make  available  diis 
prescription  log  for  inspection. 

(2)  Respondent  shall  continue  his 
participation  in  Phase  m  of  the 
Washington  Physicians  Health  Program, 
including  such  random  urine  screens, 
meetings,  and  other  requirements  as 
mandated  by  the  program.  Respondent 
shall  immediately  notify  the  Special 
Agent  in  Charge  of  the  Seattle  DEA 
office,  or  his  designee,  of  any  urine 
screens  found  to  be  positive  for  the 
presence  of  controlled  substances. 

(3)  Respondent  shall  not  prescribe  or 
dispense  any  controlled  substances  to 
himself  or  to  any  members  of  his  family, 
and  shall  only  administer  to  himself 
those  controlled  substances  Intimately 
dispensed  ^Uprescribed  to  him  by 
another  duly  authorized  practitioner. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  punuant  to  the 
authority  vested  in  him  by  21  U.S.C  823 
and  824,  and  28  C.F.R.  0.100(b)  and 
0.104,  hereby  ordere  that  the  application 
for  a  DEA  Certificate  of  Registration 
submitted  by  Ronald  D.  Springe!,  M J)., 
be,  and  it  hereby  is  granted,  subject  to 
the  above  described  restrictions.  This 
order  is  eSsctive  January  22, 1998. 

Dated:  December  IS,  1997. 
JaiDM  S.  MiUbnl. 
Acting  Deputy  Administrator. 
[FR  Doc.  97-33363  Filed  12-22-97;  8:45  am] 

BIUJNQ  CODE  441ft-0»4l 


DEPARTMENT  OF  LABOR 

Buraau  of  Labor  Statistics 

Propoaed  Collection;  Commant 
Request 

ACTKM:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-dearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  {44  U.S.Q  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 


understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Buraau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed 
revision  of  the  "International  Price 
Program — U.S.  Import  Price  Indexes." 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  addressee  section  of  thi« 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
February  23, 1998. 

The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

AOOnesSES:  Send  comments  to  Karin  G. 
Kurz.  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue,  N.E.,  Washington.  D.C.  20212. 
Ms.  Kurz  can  be  reached  on  202-606- 
7268  (this  is  not  a  toll  free  number). 

SUPPLEMENTARY  MFOIMATION: 
Background 

The  U.S.  Import  Price  Indexes, 
produced  continuously  by  the  Bureau  of 
Labor  Statistics'  International  Price 
Program  (IPP)  since  1971,  measure  price 
change  over  time  for  all  categories  of 
imported  products,  as  well  as  many 
services.  "The  Office  of  Management  and 
Budget  has  listed  the  Import  Price 
Indexes  as  a  major  economic  indicator 
since  1982. 

The  indexes  are  widely  used  in  both 
the  public  and  private  sectors.  The 
primary  public  sector  use  is  deflation  of 
the  U.S.  Trade  statistics  and  the  Gross 
Domestic  Product;  the  indexes  also  are 
used  in  formulating  U.S.  trade  policy 
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and  in  trade  negotiations  with  other 
countries.  In  the  private  sector,  uses  of 
the  import  Price  Indexes  include  market 
analysis,  inflation  forecasting,  contract 
escalation,  and  replacement  cost 
accounting. 

The  International  Price  Program 
indexes  are  viewed  as  a  sensitive 
indicator  of  the  economic  environment. 
The  Department  of  Commerce  uses  the 
monthly  statistics  to  produce  monthly 
and  quarterly  estimates  of  inflation- 
adjusted  trade  flows.  Without 
continuation  of  data  collection,  it  wrould 
be  extremely  difficult  to  construct 
accurate  estimates  of  the  U.S.  Gross 
Domestic  Product.  In  addition.  Federal 
policy-makers  in  the  Department  of  the 
Treasury,  the  Council  of  Economic 
Advisors,  and  the  Federal  Reserve  Board 


utilize  these  statistics  on  a  regular  basis 
to  improve  these  agencies'  formulation 
and  evaliution  of  monetary  and  fiscal 
policy,  and  evaluation  of  the  general 
business  environment 

Current  Actions 

The  IPP  continues  to  modernize  data 
collection  and  processing  to  permit 
more  timely  release  of  its  indexes  and 
to  reduce  reporter  burden.  The  IPP  is 
using  the  telephone  rather  than  personal 
visits  for  new  item  initiation  in  limited 
situations.  We  believe  that  initiation  by 
telephone  reduces  reporting  burden 
with  no  loss  in  response.  Other 
potential  initiation  techniques  to  reduce 
burden  being  reviewed  include  less 
frequent  sampling  of  more  stable  item 
areas,  use  of  broader  item  areas  in 


certain  cases,  and  retention  of  items 
initiated  in  previous  samples.  To  reduce 
the  time  required  for  processing  new 
items,  direct  entry  of  initiation  data 
frt>m  the  field  will  be  tested.  Also,  for 
repricing,  the  use  of  fax  telephone  lines 
to  permit  direct  collection  and  entry 
into  our  database  is  being  considered.  In 
addition,  use  of  the  Internet  for  monthly 
repricing  is  being  reviewed,  contingent 
upon  the  resolution  of  questions  relating 
to  the  security  of  the  data. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  International  Price  ProgramAJ.S. 
Import  Product  Information. 

OMB  Number  1220-0026. 

Affected  Public:  Business  or  other  for- 
profit 


Form 


Form  28048 
Form  3006  . 
Fomi  30070 

ToM  .... 


Totttn- 


1725 
1725 
3235 


4960 


Frequency 


AnmMNy 

AnnuaNy  

Monitily,  quartsfly 


Total  wmual 


172S 

1725 

36540 


41.960 


Aver- 

■0« 

time 

per  re- 
sponse 
(hours) 


1 
.334 

.56 


Estimated 

total  burden 

(hours) 


1725 

576.15 

21582.4 


23864 


Total  Burden  Co§t  (capitxMl/tUutup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  resp>onse  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Signwl  at  WMhington.  D.C.  this  18th  day 
of  December,  1907. 
W.  SiMit  KmI.  )r. 

Qtief,  Division  of  ManagBment  Syttaau, 
Bureau  ofLatxtr  Statittics. 
(PR  Doc.  97-33445  Filed  12-22-97;  8:45  ami 

I  POOC  4SY«-a4-M 


DEPARTMEffT  OF  LABOR 

Occupational  Safety  and  Haaltti 
Administration 

Washington  State  Standards;  Notics  of 
Approval 

1.  Background 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations  prescribes  procedures 
under  Section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 


(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
punuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  Section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  January  26,  1973,  notice  was 
published  in  the  Federal  ReglelBr  (36 
FR  2421)  of  the  approval  of  &e 
Washington  plan  and  the  adoption  of 
subpart  F  to  pert  1952  containing  the 
decision. 

The  Washington  plan  provides  for  the 
adoption  of  State  standards  that  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  Section  6 
of  the  Act  Section  1953.20  provides 
that  where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
reouired. 

ui  rssponse  to  Federal  standard 
changes,  the  State  has  submitted  by 
letter  dated  November  6, 1986,  from 
Richard  A.  Davis.  Director,  to  James  W. 
Lake,  Regional  Administrator,  a  State 
standard  at  WAC  296-56  comparable  to 
the  Federal  Marine  Terminal  standard 
29  CFR  1917.  as  published  in  the 


Federal  Regiater  (48  FR  30886)  on  July 
5. 1983.  The  State's  submission  was 
adopted  on  December  11, 1984.  effective 
January  10. 1985,  under  Washington 
Administrative  Order  84-24.  National 
OfBce  review  revealed  discrepancies 
and  the  submission  was  retiuiied  to  the 
State  for  correction.  On  November  23, 
1992,  the  State  resubmitted  its  Marine 
Terminal  standard,  consolidating  all 
action  taken  on  the  standard  to  date  and 
including  the  changes  necessary  to 
correct  the  discrepancies  previously 
identified.  The  State's  consolidated 
standard  was  adopted  on  October  30, 
1992.  effective  December  8, 1992.  under 
Washington  Administrative  Order  92- 
06.  Significant  differences  are:  The 
scope  of  the  standard  is  expanded  to 
include  all  waterfront  operations;  the 
definition  of  confined  spaces  is  broader; 
the  railroad  facilities  standard.  WAC 
296-56-60019,  only  applies  to  standard 
gauge  railroad  operations  since  there  are 
no  other  gauge  railroads  in  the  State  and 
the  State  referenced  its  multipiece  and 
single  piece  rim  standards  which  are  as 
effective  as  OSHA's.  The  State  also 
included  the  following  standards  and 
additions  not  contained  in  the  federal 
standard:  requirements  for  an  accident 
prevention  program;  additional  slinging 
requirements;  additional  line  handling 
requirements;  additional  railroad 
operation  requirements;  additional  log 
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handling  requirements;  inclusion  of 
explosive  requirements;  specific  fint  aid 
and  first  aid  kit  requirements:  additional 
machinery  operator  requirements; 
additional  auxiliary  gear  requirements; 
additional  cargo  handling  gear  tables; 
cargo  board  and  other  type  pallet  board 
requirements:  additional  industrial 
truck  requirements;  safety  latches  for 
hooks  requirements;  crane  control 
requirements;  additional  crane 
requirements:  additional  requirements 
for  communication  for  the  crane 
operator;  additional  chute  and  conveyor 
requirements:  additional  material 
handling  equipment  certification 
requirements;  additional  requirements 
while  working  near  water;  additional 
terminal  facility  maintenance 
requirements:  fall  protection 
requirements;  requirements  for  docks 
and  dock  facilities;  requirements  for 
access  to  vessels;  requirements  for 
electric  and  hand  powered  manlifts; 
Jacob's  ladder  requirements:  additional 
employee  exit  requirements;  additional 
illumination  requirements; 
requirements  for  petroleum  docks,  boat 
marinas  and  canneries  and  cold  storage 
docks  and  standard  signals  for 
longshore  crane  signals. 

In  response  to  Federal  standard 
changes,  the  State  has  submitted  by 
letter  dated  February  17, 1995.  from 
Mark  O.  Brown.  Director,  to  Richard 
Terrill.  Acting  Regional  Administrator,  a 
State  standard  comparable  to  the 
Federal  standard.  1915.7. 1915.11. 
1915.12. 1915.13. 1915.14. 1915.15, 
1915.16  and  Appendix  A  &  B.  Confined 
and  Enclosed  Spaces  and  Other 
Dangerous  Atmospheres  in  Shipyard 
Employment,  published  in  the  Federal 
■abater  (59  FR  37815)  on  July  25. 1994. 
The  State  standard  was  adopted  on 
January  18. 1995.  effactive  March  10. 
1995.  under  Admfaiistrative  Order  94- 
22.  In  a  letter  dated  November  17, 1995. 
from  Mark  O.  Brown.  Director,  to 
Richard  Terrill.  Acting  Regional 
Admhiistratw,  and  incorporated  as  part 
of  the  plan,  the  state  submitted  an 
amendment  idoitical  to  1915.12. 
1915.14  and  1915.15  corrections  to  the 
Confined  and  Enclosed  Spaces  and 
Other  Dangerous  Atmospheres  in 
Shipyard  Employment,  published  in  the 
Fedand  Rubier  (60  FR  14218)  on 
March  16. 1995.  In  the  same  letter,  the 
State  transmitted  A  State  initiated 
change  to  its  standard  WAC  296-304- 
010.  which  is  the  scope  and  application 
section  of  the  Confined  and  Enclosed 
Spaces  and  Other  Dangerous 
Atmospheres  in  Shipyard  Employment, 
to  make  it  identical  to  the  federal 
standard.  The  State  standard 
amenchnents  were  adopted  on  October 


20, 1995,  effective  January  16. 1996. 
under  Administrative  Order  94-19. 
On  its  own  initiative,  the  State  of 
Washington  has  submitted  by  letter 
dated  August  19, 1994,  from  Mark  O. 
Brown,  Director,  to  James  W.  Lake, 
Regional  Administrator,  amendments  to 
WAC  296-32.  Telecommunications.  The 
changes  consist  of  correcting  a  reference 
to  a  section  or  parts,  alternatives  to  sign 
wording,  elimination  of  male  gender 
terms,  repealing  the  term  "Division  of 
Industrial  Safety  and  Health",  and 
renumbering  or  lettering  of  paragraphs 
to  comply  with  the  state  code  reviser's 
requirements.  The  State's  submission 
was  adopted  on  July  20. 1994.  with  an 
effective  date  of  September  20. 1994. 
under  Washington  Administrative  Order 
94-07.  The  original  State  standard 
received  approval  on  May  4, 1976  (41 
FR  18484). 

On  its  own  initiative,  the  State  of 
Washington  has  submitted  by  letter 
dated  Novembm- 17, 1995,  from  Mark  O. 
Brown,  Director,  to  Richard  S.  Terrill, 
Acting  Regional  Administrator,  a  state 
standard  change  to  WAC  296-24- 
13501(2),  Color  Identification,  to  be 
identical  to  29  CFR  1910.144(a)(3).  The 
State's  submission  was  adopted  on 
October  20, 1995,  with  an  effective  date 
of  January  16. 1996.  under  Washington 
Administrative  Order  94-16.  The 
original  state  standard  received 
approval  on  January  30. 1976  (41  FR 
4689)  and  the  revocation  of  29  CFR 
1910.144(b).  received  approval  on  May   - 
21. 1991  (56  FR  23305). 

On  its  own  initiative,  the  State  of 
Washington  has  submitted  by  letter 
dated  October  6, 1995.  from  Mari:  O. 
Brown,  Director,  to  Richard  S.  Terrill, 
Acting  Regional  Administrator,  an 
addition  of  state  standard  WAC  296-24- 
19514.  Reporting  of  Injuries  to 
Employees  Operating  Mechanical  Power 
Presses,  to  be  identical  to  29  CFR 
1910.217(g).  This  state  stoadard  was 
inadvertently  repealed  by 
Administrative  Order  88-11  on  July  6. 
1988.  The  State's  submission  was 
adopted  on  August  9. 1995.  effective 
September  25. 1995.  under  Washington 
Administrative  Order  95-04.  The 
original  state  standard  received 
approval  on  May  4, 1976  (41  FR  18484). 

On  its  own  initiative,  the  State  of 
Washingt<m  has  submitted  by  letter 
dated  February  12, 1991,  from  Joseph  A. 
Dear,  DirectOT,  to  James  W.  Lake, 
R^onal  Administrator,  an  addition  of 
State  standard  WAC  296.24-76555, 
Alternating  Tread-type  Stain.  This 
amendment  incorporated  guidelines 
from  WISHA  Regional  Directive  85-3 
for  the  evaluation  and  inspection  of 
alternating  tread-t)rpe  fixed  industrial 
stain,  and  was  adopted  in  response  to 


OSHA  Instruction  STD  1-1.11.  (The 
Federal  standard  does  not  include 
alternating  tread-type  stain.)  The  State's 
submission  was  adopted  January  10, 
1991.  effective  February  12. 1991.  under 
Washington  Administrative  Order  90- 
18.  In  a  letter  dated  September  8, 1992. 
from  Joseph  A.  Dear,  Director  to  James 
W.  Lake.  Regional  Administrator,  minor 
changes  to  the  standard  were  made.  The 
State's  submission  was  adopted  on 
August  10. 1992,  effective  September 
10. 1992,  imder  Washington 
Administrative  Order  92-06. 

The  administrative  orden  were 
adopted  punuant  to  RCW  34.04.040(2). 
49.17.040, 49.17.050,  Public  Meetings 
Act  RCW  42.30,  Administrative 
Procedures  Act  RCW  34.04,  and  the 
State  Register  Act  RCW  34.08.  The 
changes  were  incorporated  as  part  of  the 
State  plan. 

2.DBcisioD 

OSHA  has  determined  that  the  State 
standards  for  Marine  Terminals. 
Confined  Spaces  for  Shipyards,  and 
Alternating  Tread-type  Stain  are  at  least 
as  effective  as  the  comparable  Federal 
standards,  as  required  by  Section 
18(cM2)  of  the  Act  The  State's  Marine 
Terminals  standard,  as  amended,  has 
been  in  effect  since  January  10. 1985 
and  December  8. 1992;  the  Confined 
Spaces  for  Shipyards  standard  has  been 
in  effect  since  March  10, 1995;  and  the 
Alternating  Tread-type  Stair  standard 
has  been  in  efiiect  since  February  12. 
1991.  During  this  time  OSHA  has 
received  no  indication  of  significant 
objection  to  these  different  State 
standards  either  as  to  their  effectiveness 
in  comparison  to  the  Fedoal  standards 
or  as  to  their  conformance  with  product 
clause  requirements  of  section  18(cX2) 
of  the  Act  (A  diffiorent  State  standard 
applicable  to  a  product  which  is 
distributed  or  used  in  intentate 
ccnnlnerce  must  be  required  by 
compelling  local  conditions  and  not 
unduly  burden  interstate  commerce.) 
OSHA  therefore  approves  these 
standanls;  however,  the  right  to 
reconsider  this  approval  is  reserved 
should  substantial  objections  be 
submitted  to  the  Assistant  Secretary. 
OSHA  has  also  determined  that  me 
differences  between  the  State  and 
Federal  amendments  for 
Telecommunications  are  minimal  aad 
thus  are  substantially  identical.  OSHA 
therefore  approves  this  amendment; 
however,  the  right  to  reconsider  this 
approval  is  reserved  should  substantial 
Directions  be  submitted  to  the  Assistant 
Secretary.  OSHA  has  further  determined 
that  the  State's  amendments  for 
Confined  Spaces  in  Shipyards. 
Mechanical  Power  Presses,  and  Color 
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Identification  are  identical  to  the 
comparable  Federal  amendments,  and 
therefore  approves  the  amendments. 

3.  Location  of  Supplement  for 
Inspection  and  Cop3ring 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  1111  Third 
Avenue,  Suite  715,  Seattle,  Washington 
98101-3212:  State  of  Washington 
Department  of  Labor  and  Industries, 
WISHA  Services  Division,  7273 
Linderson  Way,  S.W..  Tumwater, 
Washington  98501;  and  the  Office  of 
State  Programs.  Occupationid  Safiety  and 
Health  Administration.  Room  N-3476, 
200  Constitution  Avenue,  NW, 
Washington,  D.C  20210.  For  electronic 
copies  of  this  Federal  Register  notice, 
contact  OSHA's  WebPage  at  http:// 
www.osha.gov/. 

4.  Public  Participation 

Under  29  CFR  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Washington  State 
Plan  as  a  proposed  change  and  making 
the  Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reason:  The  standards  and 
amendments  were  adopted  in 
accordance  with  the  procedural 
reauirements  of  State  law  and  further 
public  participation  would  be 
repetitious. 

This  decision  is  effective  December 
23, 1997. 

(Sac  18.  Pub.  L.  91-596,  84  STAT.  6108  |29 
U.&C  667]) 

Signad  at  Saanle,  Wsshington.  this  27th 
day  of  October  1997. 

Richard  S.  TairiU. 

Acting  Regional  Administrator. 

(FR  Doc.  97-33388  Filed  12-22-97;  8:^5  un] 
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HAIKMAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Electronic  Records  Work  Group; 
Availability  of  Materials  for  Ravlaw  and 
Commant;  Raquast  for  Commant 

AOCNCV:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
materials  for  public  review  and 
comment;  request  for  comment. 


summary:  This  notice  provides 
information  on  where  the  public  may 
obtain  copies  of  materials  prepared  for 
and  by  the  Electronic  Records  Worli 
Group  and  summaries  of  the  Work 
Group  meetings.  It  also  describes  how  to 
provide  comments  to  the  Work  Group, 
and  solicits  comments  on  issues  that  the 
Work  Croup  should  address.  The 
Electronic  Records  Work  Group  is 
charged  tvith  identifying  worlcable 
alternatives  to  the  disposition  practices 
currendy  authorized  under  NARA's 
General  Records  Schedule  20  Cor 
Electronic  Records. 

All  materials  prepared  for  the 
Electronic  Records  Work  Group  and 
related  information  on  their  activities 
will  be  posted  on  NARA's  GRS  20 
Internet  Web  page  at  <http:// 
www.nara.gov/record8/grs20/>. 
Individuals  who  do  not  have  Internet 
access  may  call  the  person  indicated  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  to  request  paper  copies  of  these 
materials. 

DATES:  Comments  on  the  preliminary 
list  of  issues  must  be  received  by 
January  9. 1998. 

A00RCSSE8:  Comments  should  be  sent 
electronically  to  the.e-mail  address 
<grs2O0Bn:h2.nara.gov>.  If  you  do  not 
have  access  to  e-mail,  comments  may  be 
mailed  to  Electronic  Records  Work 
Group  (NWR).  Room  2100,  8601 
Adelphi  Rd.,  College  Park.  MD  20740- 
6001.  or  bxed  to  301-713-6850. 
FOR  FURTHER  MFONMAT10N  CONTACT:  To 
request  paper  copies  of  materials  posted 
on  the  GRS  20  Internet  Web  page, 
contact  Jean  Cooke  at  301-713-7110. 
extension  228. 

SURFlfMENTARY  INFORMATION:  The  initial 
meeting  of  the  Electronic  Records  Work 
Group  was  held  on  December  19. 1997. 
At  that  meeting,  the  Work  Group 
received  a  list  of  issues  to  be  discussed 
by  the  Work  Group  and  a  list  of 
resources  on  which  the  Group  should 
draw  in  dealing  with  records 
disposition  issues.  Members  of  the  Work 
Group.  consiUtants  to  the  pro)ect,  and 
interested  members  of  the  public  are 
asked  to  recommend  additions  to,  or 
other  changes  in  the  issues  to  be 
discussed  and  the  list  of  resources  by 
January  9. 1996.  Following  is  the  list  of 


Preliminary  List  of  issues  To  Be 
Addressed  by  the  Electronic  Records 
Work  Group 

The  Electronic  Records  Work  Group  is 
charged  with  developing  a  practical, 
implementable  approach  to  replacing 
the  disposition  authorities  currently 
provided  by  GRS  20.  This  issues  list  is 
a  "first  cut"  at  identifying  those  issues 


which  need  to  be  addressed  as  part  of 
the  project.  The  list  is  meant  to 
stimulate  discussion  and  lead  to  the 
identification  of  other  issues.  Comments 
on  the  list  and  suggestions  for  additions 
should  be  sent  to  the  NARA  through  its 
web  page  at  <www.nara.gov/record8/ 
grs20>  or  by  fax  to  Michael  Miller  at 
301-713-6650. 

Scope  of  the  GRS 

1.  The  GRS,  including  GRS-20. 
should  cover  only  administrative 
records.  How  should  administrative 
records  be  defined  and  how  should  the 
programmatic  records  excluded  from 
GRS-20  be  scheduled? 

2.  How  should  the  GRS  fit  into  the 
overall  spectrum  of  disposition 
guidance  and  authorization?  What  other 
approaches  are  there  for  developing 
disposition  authorities  for  records 
common  to  several  agencies? 

3.  Is  there  a  role  for  a  specific  GRS 
covering  records  used  to  operate  and 
manage  central  computer  focilities  and 
local  area  networks?  If  so  what  should 
that  GRS  include? 

4.  Is  there  a  rationale  for  not  applying 
the  GRS  to  electronic  records  of  some 
agencies? 

Implemeatation  Issues 

5.  What  implementation  options  are 
available  to  agencies  now  and  for  the 
next  5-7  years  and  into  the  future? 

6.  If  records  in  an  application  system 
•uch  as  email  or  word  processing  are 
not  arranged  according  to  the  agency 
filing  system,  how  does  one  go  about 
implementing  a  disposition  schedule? 

7.  Is  it  possible  to  schedule  the 
disposition  of  individual  records 
(documents)  in  word  processing  and  e- 
mail  applications?  If  not.  what  are  the 
alternatives? 

8.  What  approaches  are  there  for 
replacing  the  disposition  "delete  (or 
destroy)  when  no  longer  needed?" 

9.  Do  agency  staff  have  a  difficult  time 
understanding  and  applying  GRS  20?  If 
so,  what  lessons  should  be  applied  to 
developing  the  replacement? 

Dated:  December  19. 1997. 
Lnrto  f .  Bailanlo. 

Deputy  Archivist  oftha  United  States. 
(FR  Doc.  97-33651  Filed  12-22-97;  8:45  am] 
MLUNQ  COOK  TSIS-ai-T 


NUCI.EAR  REGULATORY 
COMMISSION 

Agency  Information  CoNection 
Acthdtlas:  Submission  for  0MB 
Raviaw!  Convnant  rac^uast 

AOENCV:  U.S.  Nuclear  Regulatory 
Commifsion  (NRC). 
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ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  conunent. 


SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.a  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  informatitm  unlftus  it 
displays  a  cturently  valid  OMB  control 
number. 

1.  Type  of  submission,  now,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  25 — Access 
Authorization  for  Licensee  Personnel. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  C)n  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  regulated  focilities  and 
other  organizations  requiring  access  to 
NRC  claissified  information. 

B.An  estimate  of  the  number  of 
responses:  522. 

7.  The  estimated  number  of  aimual 
respondents:  20. 

8.  An  estimate  of  the  total  number  of 
hours  needed  aimuaUy  to  complete  the 
requirement  or  request:  257  hours  (197 
hours  reporting  and  60  hours 
recordkeeping)  or  3.8  hours/response. 

9.  An  indication  of  whether  Action 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  NRC  regulated  focilities 
and  other  organizations  are  required  to 
provide  information  and  nmintwin 
records  to  ensure  that  an  adequate  level  * 
of  protection  is  provided  NRC  classified 
information  and  material. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street.  NW  Qower  level). 
Washington.  DC.  C^ffl  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov)  imder  the  FedWorld 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  on 
the  NRC  home  page  site  for  60  days  after 
the  signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  C^ffi  reviewer  by 
January  22. 1998.  Norma  Gonzales. 
Office  of  Information  and  Regulatory 
Affairs  (3150-0046),  NEOB-10202, 
Office  of  Management  and  Budget, 
Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Qearance  Officer  is  Brenda 
Jo.  Shelton.  301-415-7233. 


Dated  at  Rockvilie.  Maryland,  tiiis  17th  day 
of  December  1997. 

For  the  Nuclear  R^uiatoiy  Commisaion. 

Bmda  Jo.  Shehon. 

NRC  aearance  Officer,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  97-33421  Filed  12-22-97;  8:45  am] 


NUCI.EAR  REGULATORY 
COMMISSION 

Sisam  Qanarator  Tuba  Inapaction 
Tachniquas;  Issue 

AQBICY:  Nuclear  Adulatory 
CommissioiL 

ACTION:  Notice  of  Issuance. 


r:  The  Nucleer  Regulatory 
Commission  (NRC)  has  issued  Generic 
Letter  (GL)  97-05  to  all  holders  of 
operating  licenses  for  pressurized-water 
reactors,  except  those  who  have 
permanenUy  ceased  operations  and 
have  certified  that  fiiel  has  been 
permanenUy  removed  from  the  reactor 
vessel,  to  emphasize  the  importance  of 
performing  steam  generator  tube 
inservice  inspections  using  qualified 
techniques  in  accordance  with  the 
requirements  of  Appendix  B  to  10  CFR 
Part  50,  and  to  require  certain 
information  from  addressees  to 
determine  whether  they  are  in 
compliaiu»  with  the  current  licensing 
basis  for  their  respective  facilities  given 
their  steam  generator  tube  inservice 
inspection  practices.  This  generic  letter 
only  requests  information  from  the 
addressees  under  the  provisions  of 
Section  182a  of  the  Atomic  Energy  Act. 
as  amended,  and  10  CFR  50.54(f). 

The  generic  letter  is  available  in  the 
NRC  Public  Document  Room  under 
accession  number  9712120014. 

DATES:  The  generic  letter  was  issued  on 
December  17, 1997. 


Not  applicable. 

FOR  FURTHER  ■TORMATION  OONTACT: 
Phillip  J.  Rush,  at  (301)  415-2790: 

8UPPIXMENTARY  MFORMATION:  This 
generic  letter  does  not  constitute  a 
beckfit  as  defined  in  10  CFR  50.109(a)(1) 
since  it  does  not  impose  modifications 
of  or  additions  to  structures,  systems  or 
components  or  to  design  or  operation  of 
an  addressee's  focility.  It  also  does  not 
impose  an  interpretation  of  the 
Commission's  rules  that  is  either  new  or 
different  from  a  previous  staff  position. 
TUb  staff,  therefore,  has  not  perfoimed 
a  backfit  analysis. 

Dated  at  Rockvilie,  Maryland,  this  17th  day 
of  December  1997. 


For  tlie  Nuclear  Regulatoiy  Coramissioo. 
Jack  W.  Boa. 

Acting  Director.  EHvision  of  Reactor  Program 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc  97-33423  Filed  12-22-47;  8:45  am) 
I  COOK  TWi  SI-» 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  MaaUny 

AGENCY  HOLOMQ  THE  MEETMO:  Nuclear 

R^ulatory  Commission. 

DATE:  Weeks  of  December  22.  29. 1997, 

January  5.  and  12. 1998. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockvilie  Pike.  Rockvilie. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSnERBk 

Week  of  December  22 

There  are  no  meetings  the  vnA.  of 
December  22. 

Week  of  December  29 — Tentative 

There  are  no  meetings  the  week  of 
December  29. 

Week  of  January  S~^Tentative 

There  are  no  meetings  the  week  of 
Januarys. 

Week  of  January  12— Tentative 

Wednesday.  January  14 

9:30  a.m.    Briefing  by  E)»cutive  Branch 
(closed— Ex.1) 

Thursday,  January  15. 

9:00  a.m.    Affirmation  Session  (public 
meeting)  (if  needed) 

Note:  The  schedtile  for  commission 
meetings  is  subject  to  change  on  sboit  notioa. 
To  verify  the  status  of  meetings  call 
(recording)— <301)  415-1292.  Contact  person 
for  more  informatioa:  Bill  Hill  (301)  415- 
1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/8mj/ 
schedide.htm. 

This  notice  is  distributed  by  mail  to 
sevoal  hundred  subscribers:  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch.  Washington.  D.C  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedide  electronically,  please  send  an 
electronic  message  to  wmhOnrc.gov  or 
dlcw0nrc.gov. 
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D«t«d:  Dwamber  18. 1M7. 
WilUaiB  M  HUl.  Jr., 
SECY  Tracking  Officer.  Ofpca  of  the 
Secntary. 

(FR  Doc  97-33550  Filed  12-19-47: 11:55 
un) 
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NUCLEAR  REGULATORY 
COMMISSION 

ConsolkMed  Guidance  about 
Matertala  Ucenaaa:  Progfam-SpecHIc 
Guidance  About  Rxed  Gauge 
Licenaee;  Availability  of  Draft  NUREQ 

AOBfCY:  Nuclear  Ragulatoiy 

Commission. 

ACTION:  Notice  of  availability  and 

request  for  conunents. 


r:  The  Nuclear  Regulatory 
Commission  is  announcing  the 
availability  of  and  requesting  comment 
on  draft  NUREC-1556.  Volume  4. 
"Consolidated  Guidance  about  Materials 
Licenses:  Program-Specific  Guidance 
about  Fixed  Gauge  Licenses."  dated 
October  1997. 

NRC  is  using  Business  ProceM 
Redesign  (BPR)  techniques  to  radeeigD 
its  materials  licensing  procxaa.  e> 
described  in  NUREG-1539. 
"Methodology  and  Findings  of  the 
NRCs  Materials  Licensing  Proeaaa 
Redeaign."  A  critical  element  of  the  new 
process  is  consolidating  and  updating 
numerous  guidance  documents  into  a 
NUREG-series  of  reports.  This  draft 
NUREC  report  is  the  fourth  program- 
specific  guidance  developed  to  support 
an  improved  materials  licensing 
process. 

It  is  intended  for  use  by  applicants, 
licensees.  NRC  license  reviewers,  and 
other  NRC  personnel.  It  combines  and 
updates  the  guidance  for  applicants  and 
Ucenaees  previously  found  in  Draft 
Regulatory  Guide  and  Value/Impact 
Statement,  PC  404-4,  "Guide  for  the 
Preparation  of  Applications  for  Licenses 
for  the  Use  of  Sealed  Sources  in 
Nonportable  Gauging  Devices,"  dated 
January  1985.  and  the  guidance  for 
licensing  staff  previously  found  in 
Policy  and  Guidance  Directive.  PC  85- 
4.  "Standard  Review  Plan  for 
Applications  for  the  Use  of  Sealed 
Soufoea  in  Nonportable  Gauging 
Davicxs,"  dated  February  6.  1985.  and 
Policy  and  Guidance  Directive.  PC  85- 
8.  Revision  1.  "Licensing  of  Fixed 
Gaugaa  and* Similar  Devices."  dated 
June  29.  1988.  In  addition,  this  draft 
report  also  contains  pertinent 
information  found  in  Technical 
Aaeistance  Requests  and  Information 
Noticae. 


This  draft  report  takes  a  risk- 
informed,  performance-based  approach 
to  licensing  fixed  gauges,  i.e.,  it  reduces 
the  amount  of  information  needed  from 
an  applicant  seeking  to  possesi  and  use 
a  relatively  safe  device.  Theae  fixed 
gauges  contain  sealed  sources  of 
radioactive  material  and  incorporate 
faeturaa  engineered  to  enhance  their 
saCaty.  NRC's  considerable  experience 
with  these  licensees  indicates  that 
radiation  exposures  to  workers  are 
generally  low,  if  the  gauges  are  operated 
as  finaignod  and  workers  follow  basic 
safaty  procedures.       ^ 

This  draft  report  is  strictly  for  public 
comment  and  is  NOT  for  use  in 
preparing  or  reviewing  applicatioiu  for 
fixed  gauges  until  it  is  published  in  final 
form.  It  is  being  distributed  for  comment 
to  encourage  public  participation  in  its 
development 

DATES:  The  comment  period  ends  March 
23,  1998.  Comments  received  after  that 
time  will  be  considered  if  practicable. 


Submit  written  comments 
to:  Chief.  Rules  and  Directives  Branch. 
Division  of  Administrative  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
ex:  20555-0001.  Hand  deliver 
comments  to  1 1 545  Rockville  Pike, 
Rockville,  Maryland,  between  7:15  a.m. 
and  4:30  p.m.  on  Federal  workdays. 
Comments  may  also  be  submitted 
through  the  Internet  by  addressing 
electronic  mail  to  DLMlWMRC.GOV. 

Those  considering  public  comment 
may  request  a  bee  single  copy  of  draft 
NUREG-1556.  Volume  4.  by  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Attn:  Sally  L.  Merchant. 
Mail  Stop  TWFN  8F5.  Washington,  DC 
20555-0001.  Alternatively,  submit 
requests  through  the  Internet  by 
addressing  electronic  mail  to 
SLM20NRC.GOV.  A  copy  of  draft 
NUREG-1S58.  Volume  4.  is  also 
available  for  iiupection  and/or  copying 
for  a  fee  in  the  NRC  Public  Document 
Room.  2120  L  Street.  NW.  (Lower 
Level).  Washington.  DC  20555-0001. 

FOR  PIOTTHER  MFOftMATION  CONTACT: 
Sally  Merchant.  Mail  Stop  TWFN  8-F5. 
Division  of  Industrial  and  Medical 
Nuclear  Safety.  Office  of  Nuclear 
Materiak  Safety  and  Safsguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  telephone  (301) 
415-7874;  electronic  mail  address: 
slm2«NRC.GOV.  * 

Dated  at  Rockville,  Maryland,  this  Iftth  day 
of  Dacsmber.  1997. 


For  the  Nuclear  Ragulatoty  Commission. 
LafTT  W.  Campar. 

Chief,  Medical,  Academic,  and  Commercial 
Use  Safety  Branch,  Diviuon  oflnduttrial  and 
Medical  Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
|FR  Doc.  97-33422  Filed  12-22-97;  8:45  ami 


NUCLfAR  REGULATORY 
COIMMISSION 

Malaftala  Uoanaea:  Progrant  Specific 
Guidance  About  SeW-Shlelded 
IrrartlBlor  Uceneee;  Availability  of  OrafI 
NUREQ 

AQENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability  and . 

request  for  comments. 


r:  The  Nuclear  Regulatory 
Commission  is  announcing  the 
availability  of  and  requesting  comment 
on  draft  NUREG-1556,  Volimie  5, 
"Consolidated  Guidance  about  Materials 
Licenses:  Program-Specific  Guidance 
about  Self-Shielded  Irradiator 
Licenses,"  dated  October  1997. 

NRC  is  using  Business  Process 
Redesign  (BPR)  techniques  to  redesign 
its  materials  licensing  process,  as 
described  in  NURBG-1539. 
"Methodology  and  Findings  of  the 
NRCs  Materials  Licensing  Process 
Redesign."  A  critical  element  of  the  new 
proceas  is  consolidating  and  updating 
numerous  guidance  documents  into  a 
NUREG-series  of  reports.  This  draft 
NUREG  report  is  the  fifth  program- 
specific  guidance  developed  to  support 
an  improved  materials  licensing 
process. 

It  is  intended  for  use  by  applicants, 
licensees,  NRC  license  reviewera.  and 
other  NRC  personnel.  It  combines  and 
updates  the  guidance  for  applicants  and 
licensees  previously  found  in 
Regulatory  Guide  10.9,  "Guide  for  the 
Preparation  of  Applications  for  Licenses 
for  the  Use  of  Self-Contained  Dry 
Source-Storage  Gamma  Irradiaton," 
dated  December  1988,  and  the  guidance 
for  licensing  staff  previously  found  in 
Policy  and  Guidance  Directive.  FC  84- 
16,  Revision  1,  "Standard  Review  Plan 
for  Applications  for  Use  of  Self- 
Contained  Dry  Source-Storage  Gamma 
Irradiators."  dated  January  26. 1989.  In 
addition,  this  draft  report  also  contains 
information  found  in  pertinent 
Technical  Assistance  Requests  and 
Information  Notices. 

This  draft  report  takes  a  risk- 
informed,  performance-based  approach 
to  licensing  self-shielded  irradiaton, 
i.e.,  it  reduces  the  amount  of 
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information  needed  from  an  applicant 
seeking  to  possess  and  use  a  relatively 
safe  device.  These  self-shielded 
irradiators  contain  sealed  sources  of 
radioactive  material  and  incorporate 
features  engineered  to  enhance  their 
safety.  NRC's  considerable  experience 
with  these  licensees  indicates  that 
radiation  exposures  to  workers  are 
generally  low,  if  the  irradiators  operate 
as  designed  and  worken  follow  basic 
safety  procedures. 

Tbus  draft  report  is  strictly  for  public 
comment  and  is  NOT  for  use  in 
preparing  or  reviewing  applications  for 
self-shielded  irradiators  until  it  is 
published  in  final  form.  It  is  being 
distributed  for  comment  to  encourage 
public  participation  in  its  development. 
DATES:  The  comment  period  ends  March 
23, 1998.  Comments  received  after  that 
time  will  be  considered  if  practicable. 
AOONEStCS:  Submit  written  comments 
to:  Chief,  Rules  and  Directives  Branch, 
Division  of  Administrative  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Hand  deliver 
comments  to  11545  Rockville  Pike, 
Rockville.  Maryland,  between  7:15  a.m. 
and  4:30  p.m.  on  Federal  workdays. 
Comments  may  also  be  submitted 
through  the  Internet  by  addressing 
electronic  mail  to  DLMl9NRC.GOV. 
Those  considering  public  conunent 
may  request  a  free  sii^e  copy  of  draft 
NUREG-1556,  Voliune  5,  l^  writing  to 
the  U.S.  Nuclear  Regtilatory 
Commission,  ATTN:  Mn.  Patricia  C 
Vacca.  Mail  Stop  TWFN  8F5. 
Washington.  DC  20555-0001. 
Alternatively,  submit  requests  through 
the  Internet  by  addressing  electronic 
mail  to  PCV«NRC.GOV.  A  copy  of  draft 
NUREG-1556,  Volume  5,  is  also 
available  for  inspection  and/or  copying 
for  a  fae  in  the  NRC  Public  Dociunent 
Room,  2120  L  Street,  NW.  (Lower 
Level).  Washington.  DC  20555-0001 
FOR  FURTHER  MFORMATION  CONTACT:  Mn. 
Patricia  C.  Vacca,  Mall  Stop  TWFN  8- 
F5.  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Materials  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  telephone  (301) 
415-7908;  electronic  mail  address: 
PCV9NRC.GOV. 

Dated  at  Rockville.  Maryland,  this  16th  day 
of  December  1997. 

For  the  Nuclear  Regulatory  Commission. 
Lany  W.  Camper. 

Chief,  Medical,  Academic,  and  Commercial 
Ute  Safety  Branch,JXvision  t^Jndtutzial  and 
Medical  Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
|FR  Doc.  97-33420  Filed  12-22-97;  8:45  am] 
OOOCTMO-SI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releeae  Na  34-38463;  FHe  Na  8R-CB0E- 
97-631 

Self-Ragulatory  Organizationa;  Notice 
of  HIIng  and  Immadlale  EffacUvenass 
of  Pfopoaad  Rule  Change  by  the 
Chicago  Board  Optiona  Exchange, 
Incorporated  Relating  to  the  Uating 
and  Trading  of  OfMlona  on  the  Doer 
Jonaa  High  YMd  Select  10  Index 

Daconber  16. 1997. 

Pursuant  to  Section  19(b)(U  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  8, 1997,  the  Qiicago  Board 
Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  U,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-ftegulatoiy  Oigaiusation'a 
Statament  of  the  Terms  of  Substance  of 
die  Propeeed  Rule  Change 

The  Exchange  proposes  to  amend 
Exchange  Rules  24.1.  24.6,  and  24.9  to 
provide  for  the  listing  and  trading  of 
options  on  the  Dow  Jones  High  Yield 
Select  (10  Index  ("Index"),  a  narrow- 
based  index  comprised  of  the  ten 
highest  yielding  stocks  from  the  Dow 
Jones  Industrial  Average  ("DJIA"). 
Options  on  the  Index  will  be  cash- 
settled  and  will  have  European-style 
exercise  provisions. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Exchange,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoae  oC  and 
Statutory  Basis  for,  the  Propoaed  Role 
Change 

hi  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpoae  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  seeks  to  list  and  trade 
cash-settled.  European-style  stock  index 
options  on  the  Index.  The  Index  is  an 
equal-dollar  weighted  index  comprised 
of  the  ten  highest  yielding  stocks  from 
the  DJIA.2  l^e  Index  was  designed  to 
replicate  a  popular  contrarian  strategy 
which  assumes  that  the  ten  highest- 
yielding  stocks  in  the  DJIA  are  oversold 
and,  therefore,  underpriced  relative  to 
the  other  DJIA  stocks.  Because  a  number 
of  mutual  funds  and  unit  investment 
trusts  employ  this  strategy,  the 
Exchange  believes  that  options  based  on 
the  same  general  strat^y  would  provide 
a  valuable  hedging  and  investment  tool. 

According  to  the  Exchange,  the  Index 
satisfies  the  generic  criteria  for  listing 
options  on  narrow-based  indexes  set 
forth  in  Exchange  Rule  24.2. 
"Designation  of  the  Index,"  as  well  as 
the  generic  criteria  appearing  in  the 
Commission's  ordw  that  approved 
Exchange  Rule  24.2  ("Generic  Index 
Approval  Order").^  Because  the 
Exchange  submitted  this  proposed  rule 
change  in  accordance  widi  the 
expedited  approval  procedures  set  forth 
in  Exchange  Rule  24.2  and  the  Generic 
Index  Approval  Order,  the  Exchange 
may  list  and  trade  options  on  the  Index 
as  soon  as  30  days  from  December  8, 
1997,  the  filing  date  of  the  propoaed 
rule  change. 

(a)  Index  Design.  The  Index  will  be 
constituted  at  the  end  of  the  calendar 
year,  and  will  be  comprised  of  the  ten 
highest-yielding  stocks  from  the  DJIA, 
determined  as  of  the  cloae  of  trading  on 


>15U.S.CS78s(bXl). 


*  The  DflA  is  compriMd  of  30  of  the  laigaat 
oompeniei  traded  on  the  New  York  Stock  Rirrhengn 
The  D|IA  currently  coasicts  of  the  following 
companies:  Allied  Signal,  Incorporated:  Aluminum 
Company  of  America:  American  Express  Company; 
ATST  Corporation:  Boeing  Company;  Caterpillar, 
Incorporated;  Chevron  Corporation;  Coca  Cola 
Company;  Du  Pont  E.I.  de  Nemours;  Fartmin  Kodak 
Company,  Exxon  Corporation;  General  Electric 
Company:  General  Motors  Corporation;  Goodyear 
Tire  and  Rubber  Company:  Hewlett  Packard 
Company:  International  Business  Machines; 
International  Paper  Company;  Johnson  and 
Johnson;  JP  Morgan  and  Company.  Incorporated; 
McOonald^Corpontioti:  Marck  and  Company. 
IiKxnporatad:  Minnesota  Mining  and 
Manufacturing;  Philip  Morris  Companies, 
Incorporated;  Procter  and  Gamble  Company:  Sean 
Roaiwck  and  Company;  Traveler's  Group 
Incorporated;  Union  Carbide  Corporation;  United 
Technologies  Corporation;  Wal  Mart  Stores. 
Incorporated;  and  Walt  Disney  Company.  Earlier 
this  year,  the  Commission  approved  the  Exchange's 
proposed  rule  change  to  list  and  trade  options  on 
the  DJIA.  See  Securities  Exchange  Act  Rislease  No. 
39011  (Sept.  3. 1997),  62  FR  47S40  (Sept.  11,  1997). 

>  SeeSecurities  Exchange  Act  Reiaaae  fto.  34157 
Oune  3. 1994),  59  FR  30062  (June  10,  1994). 


67102 


Federal  Register  /  Vol.  62,  No.  246  /  Tuesday.  December  23,  1997  /  Notices 


the  third  business  day  prior  to  the  last 
business  day  of  the  calendar  year.  The 
Exchange  provided  information  in  its 
proposed  rule  change  filing  that 
identified  the  ten  DJIA  stocks  that 
would  make  up  the  Index  if  it  were 
constituted  as  of  November  20, 1997 
("Sample  Index")  *  All  of  the  stocks  in 
the  Sample  Index  are  "reported 
securities"  as  defined  in  Rule  llAa3-l 
under  the  Act.'  In  addition,  all  of  the 
stocks  in  the  Sample  Index  meet  the 
Exchange's  listing  criteria  for  equity 
options  as  set  forth  in  Exchange  Rule 
S.3.  Accordingly.  100%  of  the  stocks  in 
the  Sample  Index,  by  number  and 
weight,  are  eligible  to  serve  as 
underlying  securities  pursuant  to 
Exchange  rules. 

In  its  proposed  rule  change  filing,  the 
Exchange  also  provided  statistical 
information  indicating  that  each  of  the 
stocks  in  the  Sample  Index  has  a  market 
capitalization  well  in  excess  of  $75 
million.  As  of  November  20. 1997,  the 
stocks  comprising  the  Sample  Index 
ranged  in  market  capitalization  from 
$9.55  billion  (Goodyear  Tire  and  Rubber 
Company)  to  $154.58  billion  (Exxon 
Corporation).  The  total  market 
capitalization  of  the  Sample  Index  as  of 
that  date  was  $598.77  billion.  The  mean 
market  capitalization  was  $59.88 
billion,  and  the  median  market 
capitalization  was  $49.43  billion. 

Additional  information  provided  by 
the  Exchange  demonstrates  that  each  of 
the  component  stocks  in  the  Sample 
Index  has  experienced  monthly  trading 
volume  well  in  excess  of  1  million 


shares  over  the  six  month  period 
through  October.  1997.  During  that 
period,  monthly  trading  volumes  for  the 
Sample  Index  stocks  ranged  fit)m  a  low 
of  6.1  million  shares  (Goodyear  Tire  and 
Rubber  Company — August,  1997),  to  a 
high  of  174  million  shares  (Philip 
Morris — June.  1997).  Because  the  Index 
will  be  equal-dollar  weighted  at  the 
outset,  each  component  stock  will 
comprise  10%  of  the  Index.  As 
described  below,  the  Index  will  be 
rebalanced  once  each  calendar  quarter 
at  which  time  each  stock  will  be 
ad)usted  so  that  each  component  will 
once  again  have  equal  dollar  weight 
within  the  Index. 

(b)  Calculation  of  the  Index.  The 
Index  will  be  calculated  by  the 
Exchange  or  its  designee  on  a  real-time 
basis  using  last-sale  price  information, 
and  will  be  disseminated  by  the 
Exchange  every  15  seconds.  If  a 
component  stoick  is  not  being  traded 
currently,  the  Exchange  will  use  the 
most  recent  price  at  which  the  stock 
traded  to  calculate  the  Index.  The  initial 
value  of  the  Index  will  be  set  to  equal 
the  value  of  the  DJX  as  of  December  31 , 
1997.* 

The  Index  is  equal-dollar  weighted 
and  reflects  changes  in  the  prices  of  the 
component  stocks  relative  to  the  Index 
base  date.  January  1,  1998,  when  the 
Index  will  be  set  to  equal  the  value  of 
the  DJX.  Initially,  each  of  the 
component  stocks  is  represented  in 
equal  dollar  amounts:  the  level  of  the 
Index  is  equal  to  the  combined  market 
value  of  the  assigned  number  of  shares 


for  each  of  the  Index  components, 
divided  by  the  current  Index  divisor. 
The  Index  divisor  is  adjusted  to  reflect 
non-market  related  changes  in  the  prices 
of  the  component  securities  and  changes 
in  the  composition  of  the  Index. 
Changes  which  result  in  divisor 
adjustments  include,  but  are  not  Umited 
to,  quarterly  rebalancings,  special 
dividends,  spin-offs,  certain  rights 
issuances,  and  mergers  and  acquisitions. 

(c)  Maintenance  of  the  Index.  The 
Exchange  will  maintain  the  Index. 
Exchange  staff  will  rebalance  the  Index 
quarterly  on  expiration  Fridays  in 
March,  June,  September,  and  on  the  last 
business  day  in  December.  If  it  becomes 
necessary  to  remove  a  stock  h-om  the 
Index  (for  example,  because  of  a 
takeover,  merger,  or  component  change 
in  the  DJIA),  it  will  be  replaced  by  the 
stock  from  the  DJIA  which  has  the 
highest  yield  of  those  stocks  not  already 
included  in  the  Index.  As  of  the  third 
business  day  before  the  last  business 
day  of  the  calendar  year,  the  Exchange 
will  determine  the  ten  highest  yielding 
stocks  from  the  DJIA.  The  Exchange  will 
disseminate  notice  of  these  ten  stocks 
on  that  day.  The  reconstituted  Index,  as 
determined  three  business  days  before 
the  last  business  day  of  the  calendar 
year,  will  become  effsctive  as  of  January 
1  of  the  next  calendar  year.  The 
following  table  prepared  by  the 
Exchange  shows  the  stocks  eligible  for 
inclusion  in  the  Index  from  1987 
through  1996.  The  table  illustrates  that 
turnover  from  one  year  to  the  next 
generally  involves  two  or  three  stocks.' 
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If  the  Index  fails  at  any  time  to  satisfy 
one  or  more  of  the  required 
maintenance  criteria,  the  Exchange  will 
immediately  notify  the  Commission  of 
that  fact  and  will  not  open  for  tiding 
any  additional  series  of  options  on  the 


^Tha  tan  ttock*  urn:  ATftT  Corporttion.  Chevron 
Corporation.  Du  Pont  E.1.  da  Nmnouri.  Exxon 
CorporatkMi.  GMMnI  Mmots  Corpontioa.  Coodyaar 


Tira  and  Rubbar  Conpainr. 

Couipaiiy,  IP  Mofaan  and  Company,  Mlnnaaou 

Mining  and  Manufacturing,  and  Ptiilip  Moiria 

Conipaniaa. 

•l7CFR240.HAa3-l. 

*Tba  OPC  ia  iha  indax  upon  which  options  on  tha 
DHA  ara  baaad.  Tha  valua  of  (ha  DfX  ia  aqual  lo  Iba 


Index  unless  the  Exchange  determines 
that  such  failure  is  insignificant  and  the 
Commission  concurs  in  that 
determination,  or  unless  the 
Commission  approves  the  continued 


laval  of  tha  0|1A  dividad  by  100.  As  of  Novambar 
20.  IM7.  tha  valua  of  tha  DPC  «va*  78.27. 

'  In  tha  labia  abova.  tha  aymbola  iipiiint  tha 
felkming  DflA  Mocka:  Oil    C— I  MMOfs:  UK— 
Union  Catbida.  CHV— ChaTran:  EK— BHbnan 
Kodak;  XOS— Exxon  CoqMration;  S— Saan 
Roabuck  *  Company;  T— AT»T  Corporation:  ALD— 
Alllad  Signal  Inc.;  GT— Goodyaar  Tira  and  Rubber 
Cooipany:  DO — El  du  Pont  da  Namour*  and 
Company:  WX— Waatinghouta  Electric  Corporation: 


listing  of  options  on  the  Index  imder 
Section  19(bK2)  of  the  Act.* 

(d)  Trading  of  Option  Contracts  Based 
on  the  In<hx.  The  Exchange  proposes  to 
base  trading  in  Index  options  on  the  full 
value  of  the  Index.  The  Exchange  may 


AXP— American  Express:  TX— Texaco  Inc.:  IBM— 
International  Business  Machines:  JPM — JP  Morgan: 
^— Woolworth  Corporation:  MO— Philip  Morris 
Companiaa.  Inc.:  UTX— United  Technologies 
Corporatioa:  BA— Boeing  Company;  MMM— 
Minnaaota  Mining  and  ManuCacturing;  and  IP — 
International  Paper  Company.  An  italicized  ticker 
symbol  represents  a  new  component  stock. 
•I5U.S£.S78s(bKZ). 
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elect  to  list  full-value,'  long-term  index 
option  series  ("LEAPS**"),  as  provided 
in  Exchange  Rule  24.9,  "Terms  of  Index 
Option  Contracts."  The  Exchange  also 
may  provide  for  the  listing  of  reduced- 
value  LEAPS,  for  which  the  underlying 
value  would  be  computed  at  one-tenth 
of  the  value  of  the  Index.  The  current 
and  closing  Index  value  for  any  such 
reduced-value  LEAP  will  be  rounded  to 
the  nearest  one-hundredth. 

(e)  Exercise  and  Settlement  of  Option 
Contracts  Based  on  the  Index.  Options 
listed  and  traded  on  the  Index  will  have 
European-style  exercise  features  and 
will  be  "A.M.-Settled  Index  Options" 
within  the  meaning  of  the  Exchange 
Rules  in  Chapter  XXIV,  "Index 
Options,"  including  Exchange  Rule 
24.9,  which  is  being  amended  to 
reference  options  based  on  the  Index. 
Option  contracts  based  on  the  Index 
will  expire  on  the  Saturday  following 
the  third  Friday  of  the  expiration 
month.  Thus,  the  last  day  for  trading  in 
an  expiring  series  will  be  the  second 
business  day  preceding  the  expiration 
date,  typically  a  Thursday. 

(f)  Exchange  Rules  Applicable  to  the 
Trading  of  Index  Option  Contracts. 
Except  as  modified  in  this  proposed  rule 
change,  the  Exchange  Rules  in  Chapter 
XXrv  will  apply  to  options  hsted  and 
traded  on  the  Index.  In  addition,  option 
contracts  based  on  the  Index  will  be 
subject  to  the  position  limit 
requirements  of  Exchange  Rule  24.4A, 
"Position  Limits  for  Industry  Index 
Options." 

The  Exchange  has  represented  that  it 
possesses  the  necessary  systems 
capacity  to  support  new  series  that 
would  result  from  the  introduction  of 
option  contracts  based  on  the  Index.  In 
addition,  the  Options  Price  Reporting 
Authority  ("CM»R")  informed  the 
Exchange  that  additional  traffic 
generated  by  options  on  the  Index  is 
within  OPRA's  capacity.^ 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act,*°  in  general,  and  furthers  the 
objectives  of  Section  6(b)(S),>^  in 
pMtrticuIar,  in  that  it  will  permit  trading 
in  option  contracts  based  on  the  Index 
in  accordance  with  rules  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  to  promote  just 
and  equitable  principles  of  trade. 


■See  leaner  from  )aa«ph  P.  Corrigan,  Executive 
Director,  OPRA.  to  William  Speth,  Exchange,  dated 
November  20.  1997. 

'•l5U.S.CS7Bf. 

<MSU.S.C§7Sf(bXS). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the     "^ 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  with  respect 
to  the  proposed  rule  change. 

m.  Date  of  Eflfiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change 
complies  with  the  requirements  set  forth 
in  the  Generic  Index  Approval  Order,'* 
it  constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
administration  of  an  existing  Exchange 
rule,  and,  therefore,  has  become 
effective  pursuant  to  Section  19(b)(3)(A] 
of  the  Act  '3  and  subparagraph  (e)  of 
Rule  19b-4  thereunder.'*  Pursuant  to  the 
Generic  Index  Approval  Order,  the 
Exchange  may  not  list  Index  options  for 
trading  prior  to  30  days  after  December 
8, 1997,  the  date  the  proposed  rule 
change  was  filed  with  the  Commission. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protecrtion  of  investors. 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  CoBBaaents 

Interested  persons  are  invited  to 
submit  v«Titten  data,  views  and 
argiiroents  concerning  the  foregoing. 
Persons  mailing  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proi>osed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 


Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CBOE-97- 
63  and  should  be  submitted  by  January 
13. 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc  97-33404  Filed  12-22-07;  8:45  am] 
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SECURTTIES  AND  EXCHANGE 
COMMISSION 

[Ralaaae  Na  34-3M60;  RIe  Na  SR-CHX- 
•7-31] 

SeH-Regulatory  Organizations;  Notica 
of  Rling  and  Immediata  Effactfvanaaa 
of  Proposed  Rule  Cliange  by  tt*e 
Chicago  Stock  Exchange,  Inc.  Relating 
to  a  Rebate  to  Mambars  of  Duas  and 
Certain  Fees 

December  15, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  11, 1997,  the  Chicago  Stoclc 
Exchange,  Inc.  ("CHX"  or  "E^Kihange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
herns  I.  n.  and  ni  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  2  The 
Commission  is  publishing  this  notice  to 
solicit  OMnments  on  the  proposed  rule 
change  &t>m  interested  persons. 

I.  Self-Regulatory  Oi^ganizatioa's 
Statement  of  the  Tenu  of  Sofaetaiice  ef 
the  Fro|»uaed  Rule  Change 

The  Exchange  proposes  to  rebate  to 
members  (1)  an  amount  equal  to  six 
mcMiths  of  membership  dues  and  (2)  an 
amount  equal  to  twelve  mcmths  of  floor 
telephcme  booth  and/or  post  space 
charges  applicable  to  them,  as  set  fcHth 
in  the  Exchange's  Membership  Dues  and 
Fees  Schedule. 


"  See  note  3,  supra. 

"15U.S.C§78stb)(3KA). 

>«17CFR240.19b-^a). 


«»17  era  2O0.3O-3(aXl2)- 

'  15  U.S.C  78«(b)(l). 

'  See  letter  from  |.  Craig  Long.  Attorney,  Foley  a 
Lardner.  to  Katharine  England.  Assistant  Director, 
Division  of  Market  Regulation.  Commission,  dated 
December  to.  1997  ("Amendment  No.  1").  The 
Exchange  initially  submitted  the  propoaal  on 
December  B.  1997.  However,  at  the  Commission's 
request,  the  Exchange  filed  Amendment  No.  1  to  the 
proposed  rule  change  on  December  11,  1997  to 
provide  the  reasoning  for  rebating  the  duet  and 
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II.  Self>Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tite  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
signiflcant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  rebate  to  members  an 
amount  equal  to  six  months  of 
membership  dues  and  an  amount  equal 
to  twelve  months  of  floor  telephone 
booth  and/or  post  space  charges 
applicable  to  them  because  the 
Exchange  has  already  adequately 
covered  its  costs  for  the  year. 

The  Exchange's  Finance  Committee 
has  determined  that  the  proposed 
rebates  would  be  consistent  with  the 
general  guidelines  adopted  by  the 
Committee  with  respect  to  the 
appropriate  level  of  capital  and  retained 
earnings  that  the  Exchange  should 
possess  at  any  given  time.  Furthermore, 
the  Committee  has  focused  on  the 
Exchange's  capitalization  and 
determined  that  even  after  the  proposed 
rebate,  the  Exchange  will  have  ample 
capital  and  resources  to  continue  to 
fuinil  its  proscribed  duties  in  its 
capacity  as  a  self-regulator  and  as  a 
registered  national  securities  exchange.  ^ 

2.  Statutory  Basis 

The  Exchange  represents  that 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,*  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(4) '  in  particular,  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 
dues.  fees,  and  other  charges  among  the 
Exchange's  members  and  other  persons 
using  its  facilities 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effisctivenesa  of  the 
Propoaed  Rule  Change  and  Timing  for 
lion  Action 


The  foregoing  rule  change  constitutes 
or  changes  a  due.  fee.  or  other  charge 
imposed  by  the  Exchange  and.  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act "  and 
subparagraph  (e)  of  Rule  10b— 4 
thereunder.' 

At  any  time  within  60  days  of  the 
niing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Soliciation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Chicago  Stock 
Exchange,  Inc.  All  submissions  should 
refer  to  File  No.  SR-CHX-97-31  and 
should  be  submitted  by  January  13, 
1998. 

For  the  Commission,  by  the  Division  of 
Marliet  Regulation,  pursuant  to  delegated 
authority." 

I  PR  Doc.  97-33403  Filed  12-22-97;  8:45  am) 
MLUNQ  COOC  M1»-ei-M 


'  Sm  Amwidinaal  No.  1. 
*  15  U.S.C  TSUb). 

*i»u.s.C7allbX4). 


*15U.S.C78t(b)(3)(A). 

'17CFR240.19»>-4. 

■  17  CFR  200.30-3(aHl2). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39451;  Rta  No.  SR-NASO- 
97-68] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Incorporated  Relating  to 
Process  Fees  on  Memt}ers  That  Are 
Parties  to  Arbitration  Proceedings 

December  IS.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  11,  1997, 
the  National  Association  of  Securities 
Dealers,  Incorporated  "NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  U,  and 
III  belou',  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  Rule  10333  of  the  NASD's  Code 
of  Arbitration  Procedure  ("Code")  to 
add  a  process  fee  on  members  that  are 
parties  to  arbitration  proceedings.  Below 
is  the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  brackets. 

10333.  Member  Surcharge  and  Process 
rees 

(a)  Each  member  (who  is  named  as] 
that  is  a  party  to  an  arbitration 
proceeding,  whether  in  a  Claim, 
Counterclaim,  Cross-claim  or  Third- 
Party  Claim,  shall  be  assessed  a  non- 
refundable surcharge  pursuant  to  the 
schedule  below  when  the  Director  of 
Arbitration  perfects  service  of  the  claim 
naming  the  member  on  any  party  to  the 
proceeding.  For  each  associated  person 
who  is  named,  the  surcharge  shall  be 
assessed  against  the  member  or 
members  that  employed  the  associated 
person  at  the  time  of  the  events  which 
gave  rise  to  the  dispute,  claim  or 
controversy.  No  member  shall  be 
assessed  more  than  a  single  surcharge  in 
any  arbitration  proceeding.  The 
surcharge  shall  not  be  (subject  to 
reimbursement)  chargeable  to  any  other 
party  under  Rules  10332(c)  and  10205(c) 
of  the  Code. 
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Amount  in  Dispute 


$.01-$2.500 

S2,500.01-S5,000  

S5.000.01-S10.000 

$10,000.01-$25.000 

$25,000.01-530,000 , 

S30,000.01-S50,000 

S50,000.01-S100.000  

$100,000.01-5500,000  

$500,000.01-S1, 000,000  

SI, 000,000.01-55,000,000  .. 
<!5,000,000.01-S1 0.000,000 
Over  $10,000,000 


Sur- 
ctiarge 


$150 

200 

•  300 

400 

600 

800 

1,000 

1,500 

2,000 

2,500 

3,000 

3.600 


(b)  For  purposes  of  this  Rule,  service 
is  perfected  when  the  Director  of 
Arbitration  properly  serves  the 
Respondents  to  such  proceeding  under 
Rule  10314  of  the  Code. 

(c)  If  the  dispute,  claim,  or 
controversy  does  not  involve,  disclose, 
or  specify  a  money  claim,  the  non- 
refundable surcharge  shall  be  $1,200  or 
such  greater  or  lesser  amount  as  the 
Director  of  Arbitration  or  the  panel  of 
arbitrators  may  require,  but  shall  not 
exceed  the  maximum  amount  specified 
in  the  schedule. 

(d)  Each  member  that  is  a  party  to  an 
arbitration  proceeding  will  pay  a  non- 
refundable process  fee  as  set  forth  in  the 
schedule  below  for  each  stage  of  a 
proceeding.  The  process  fee  shall  not  be 
chargeable  to  any  other  party  under 
Rules  10332(c)  and  10205(c)  of  the 
Code.  If  an  associated  person  of  a 
member  is  a  party,  the  member  that 
employed  the  associated  person  at  the 
time  of  the  events  which  gave  rise  to  the 
dispute,  claim  or  controversy  will  be 
charged  the  process  fees.  The 
prehearing  process  fee  will  accrue 
according  to  the  schedule  set  forth 
below,  but  will  be  due  and  payable 
when  the  prehearing  conference  is  held, 
or.  if  no  prehearing  conference  is  held, 
when  the  parties  are  nfkified  of  the  date 
and  location  of  the  first  hearing  session. 
The  hearing  fee  will  accrue  and  be  due 
and  payable  when  the  parties  are 
notified  of  the  date  and  location  of  the 
first  hearing  session.  All  accrued  but 
unpaid  fees  will  be  due  and  payable  at 
the  conclusion  of  the  member's  or 
associated  person 's  involvement  in  the 
proceeding.  No  member  will  pay  more 
than  one  prehearing  and  hearing 
process  fee  for  any  case.  The  process 
fees  will  stop  accruing  when  either  the 
member  enters  into  a  settlement  of  the 
dispute  or  the  member  is  dismissed 
from  the  proceeding  or,  if  the  member 

is  paying  a  process  fee  as  a  result  of  an 
associated  person  being  named  as  a 
party,  when  the  associated  person 
enters  into  a  settlement  or  is  dismissed 
from  the  proceeding,  whichever  is  later. 


Prehearing  Process  Fee  Schedule 
(proceedings  where  more  than 
$25,000  is  in  dispute) 

Service  of  Claim  (accrues  when 
the  claim  has  been  submitted 
and  is  ready  to  be  served  on 
the  respondents) 550 

Case  Preparation  (accrues  when 
the  first  answer  to  the  claim  is 
received  or  due  and  discovery 
and  motions  proceedings  com- 
mence    jso 

Prehearing  Activities  (accrues 
when  the  parties  are  first  noti- 
fied of  the  names  ofvny  of  the 
arbitrators  selected  to  hear  the 
matter  or  are  given  the  names 

of  arbitrators  to  select) 400 

Total _ $600 

Hearing  Process  Fee  Schedule  (accrues 
and  becomes  due  and  payable  when 
the  parties  are  notified  of  the  date 
and  location  of  the  first  hearing  ses- 
sion) 


Damages  requested 

Sl-S30,000  „., 

SSO.OOO.OI-SSO.OOO  

S50.000.01-$100,000  

$100.000.01-$500,000  

S500.000.01-S1 ,000.000  „.. 
$1,000,000.01-S5.000,000  . 

More  than  $5.000.000 

Unspecified  


Hearing 

process 

fse 

sa 

1,000 
1,500 
2,500 
3,500 
4,500 
5,000 
2,000 


n.  Self-Regnlatory  Oi^anizatioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-R^ulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  Regulation  is  proposing  to 
amend  Rule  10333  of  the  Code  to  add 
a  process  fee  to  be  charged  to  members 
at  several  stages  of  arbitration 
proceedings.  The  proposed  rule  change 
is  the  last  stage  of  a  three  stage  effort  to 
make  the  NASD's  dispute  resolution 


program  self-funding  by  charging  fees  to 
participants  in  arbitration  proce&dings.' 

The  previously  approved  surcharge 
and  the  other  pending  fee  increases  wiU 
add  approximately  $12  million  to  the 
revenue  stream  of  the  Office  of  Dispute 
Resolution  ("Office").  In  addition,  they 
will  shift  much  of  the  direct  cost  of 
operating  the  dispute  resolution  forum 
to  the  users  of  the  forum.  The  final  1998 
Budget  for  the  Office,  however,  which 
includes  transfer  pricing  of  services 
provided  by  other  NASD  departments  to 
the  Office,  projects  total  expenses  of 
approximately  $35.2  million  versus 
projected  revenue  of  approximately 
$29.1  million,  leaving  a  revenue 
shortfall  of  approximately  $6.1  million. 
The  proposed  fees  are  designed  to 
recover  all  of  the  Office's  costs  that  are 
not  recovered  through  filing  fees, 
hearing  session  deposits,  forum  fees,* 
{md  member  surcharges  and  to  make  the 
Office's  activities  self-funding  in  a 
manner  that  generally  reflects  the  extent 
of  the  use  of  resources  in  a  given  case. 
The  process  fees  will  be  assessed  in 
two  parts:  (1)  The  Prehearing  Process 
Fee  for  the  activities  in  the  case  &x)m  the 
filing  of  the  claim  up  to  and  including 
the  Prehearing  Conference;  and  (2)  the 
Hearing  Process  Fee  for  the  activities 
relating  to  the  evidentiary  hearing, 
award  and  case  closing.  If  the  member 
concludes  its  involvement  in  a  case 
through  dismissal  or  settlement,  the 
process  fees  accrued  to  that  point  will 
be  assessed.  In  addition,  if  an  associated 
person  of  a  member  is  named  in  a 
proceeding,  but  the  member  is  not 
named,  the  member  employing  the 
associated  person  at  the  time  of  the 
events  that  gave  rise  to  the  dispute  will 
be  assessed  the  process  fees  when  the 
associated  person's  involvement  in  the 
case  is  concluded. 

The  Prehearing  Process  Fee  will 
accrue  in  three  cumulative  stages.  When 
a  claim  is  filed,  a  $50  fee  will  accrue 
against  each  member  named  in  the 
claim.3  When  the  first  answer  to  the 


'  The  first  two  stages  involved  increasing  tlw 
surcharge  on  members  named  in  arbitration 
proceedings  and  increasing  filing  fees  and  hearing 
session  deposits.  The  increase  in  the  member 
surcharge  was  submitted  to  the  SEC  for  approval  in 
rule  filing  SR-NASD-97-40  and  was  approved  by 
the  SEC  It  was  implemented  on  July  1. 1997.  Ttie 
proposed  incr«ases  in  filing  fises  and  hearing 
session  deposits  were  originally  submitted  to  the 
SEC  for  approval  in  rule  filing  SR-NASD-97-39. 
resubmitted  in  rule  filing  SR-NASD-97-79.  and  ate 
cunently  pending  SEC  approval. 

'  Fonun  fees  are  the  chai-ges  for  hearing  sessions 
assessed  at  the  end  of  a  proceeding.  Forum  fees  are 
calculated  by  multiplying  the  number  of  hearing 
sessions  by  the  applicable  hearing  session  deposit 

'  As  discussed  above,  if  an  associated  person  of 
a  member  is  named,  but  the  member  employing  the 
associated  person  is  not  named,  the  process  fee  will 

Couinued 
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claim  is  raceivsd  or  dus»  an  additional 
$150  foe  will  accrue.  Finally,  whan  the 
arbitratort  are  selected,  a  fee  of  S400 
«vill  accrue  against  each  member  in  the 
case,  for  a  maximum  assessment  against 
each  member  of  $600.  The  Prehearing 
Process  foe  will  be  due  and  payable 
when  the  prehearing  conference  is  held, 
or,  if  no  prehearing  conference  is  held, 
when  the  parties  are  notified  of  the  date 
and  location  of  the  first  hearing.  These 
fees  will  not  be  dependent  on  the 
amount  of  the  claim. 

The  Hearing  Process  Pee  will  accrue 
and  become  due  and  payable  when  the 
parties  are  notified  of  the  date  and 
location  of  the  first  hearing  session.  The 
Hearing  Process  Fee  mil  be  a  graduated 
fee  ranging  from  $1000  to  $5000.  based 
on  the  amount  in  dispute. 

If  an  associated  pwson  is  named,  the 
member  firm  that  employed  the 
associated  person  at  the  time  the  claim 
arose  will  be  assessed  fees;  however,  a 
member  will  only  be  assessed  once  for 
each  case  even  if  both  the  member  and 
an  associated  person  (or  more  than  one 
associated  person)  of  the  member  are 
named  as  respondents.  * 

NASD  Regulation  believes  that,  by 
structiiring  the  process  fees  in  the 
manner  proposed,  the  Office's  costs  will 
be  recovered  even  if  there  are  significant 
variations  in  the  number  of  ceses  that 
proceed  all  the  way  through  a  hearing. 
Moreover.  NASD  Regulation  believes 
that  the  pnfposed  process  fees  may 
encourage  settlements  because 
significantly  greater  fees  will  be 
incurred  by  members  once  the  matter 
proceeds  to  hearing. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(bK5)  of 
the  Act*  in  that  the  propoaed  rule 

r  MBployiiig  lbs 
I  pmoa  al  dM  Hhm  of  tiM  avwls  wUck 
■•«•  rim  to  (ka  dfapwH.  RafwMOM  ia  tkU  tul« 

tka  pMOMdii^  «»iU  alM  rafcr  to  tha  dii  u— lira 
whaca  Itm  ■ambw  it  not  niwad  in  Uia  paocaadtm. 
kut  ia  aaaaaaad  Um  laa  bacaM—  a  praaaol  or.  ukati 
applicaMa.  fcriBar  ■■■ocialid  pataoa  of  iIm  aaaikar 
ia  niniail  in  Iha  pforaadlf 
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change  provides  for  the  equitable 
allocation  of  reasonable  charges  among 
members  and  other  persons  using  the 
,  Association's  arbitration  Cscility  and 
paqufaes  member  firm  users  to  absorb  a 
lueaoiialiln  share  of  the  costs  of 
operating  the  arbitration  program. 

B.  Self-Reguhtory  Organization '» 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  the 
propoaed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization'* 
Statement  on  Comments  on  the 
Propoeed  Rule  Change  Received  from 
hkmben,  Patticipants  or  Other* 

No  written  comments  were  solicited 
on  received  with  respect  to  the 
propoaed  rule  change. 

HL  Dele  of  Efiactiveoaaa  oftke 
Piopoaad  Rufa  fTianyi  and  Timim^  fw 
Coonaiasioii  Actioa 

The  proposed  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3MA)  of  the  Act  •  and 
subparagraph  (e)  of  Rule  lOb-4 
thereunder. '  in  that  the  proposal 
constitutes  a  fse  which  the  NASD 
imposes  on  its  member*.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purpoaes  of  the 
Act. 

IV.  SoUdtatiea  efGeeMneats 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington,  DC.  20549.  Cof>ies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  propoaed  rule 
chai^  Uiat  are  filed  wdth  the 
Commission,  and  all  Kvritten 
communications  relating  to  the' 
propoaed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provUions  of  5  U.S.C.  552.  will  be 
svailable  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-88  and  should  be 
submitted  by  January  13.  1998. 

For  tha  Commission,  by  the  Division  of 
Maricat  Ragulatioo.  pursuant  to  delegated 
authority. 

Margaret  H.  McFariaad. 
Deputy  Secretary. 
(FR  Doc  97-33405  Filed  \Z-JLZ-97:  8:45  am) 


DEPARTMEHT  OF  TRANSTOflT AT10N 
Com!  Quwd 

(CQO08-f7-04S| 


Sfllely  Atfvtoofy  CofmnKtee 

AQBCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 


The  Lower  Mississippi  River 
Waterway  Safety  Advisory  Committee 
will  meet  to  disciiss  various  navigation 
safsty  matten  affecting  the  Lower 
Mississippi  River  area.  The  meeting  will 
be  open  to  the  public 
OATBi:  The  meeting  will  be  held  from  9 
a.m.  to  approximately  11  a.m.  on 
Wednesday,  |anuaiy  28, 1096. 


:  The  meeting  will  be  held  in 
the  basement  conference  room  of  the 
Hale  Boggs  Federal  Building  located  at 
501  MagaziDe  Street,  New  Orleans. 
Louisiana. 


POM  FUIITN0I  mromiAVfsm  camDCt-. 
M.  Monty  Ledet.  USCG,  c/o 
Commander.  Eighth  Coast  Guard 
District  (m).  Room  1341,  Hale  Boggs 
Federal  Building.  501  Magazine  Street. 
New  Orieans.  LA  70130-3306. 
telephone  (504)  580-4686. 
•um^MBfTARY  erowiOTiow:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C  App.  2  §  1  et  seq.  The  meeting  is 
open  to  Um  public.  Members  of  the 
public  may  present  written  or  oral 
statements  at  the  meeting.  The  agenda 
for  the  meeting  ccmsists  of  the  following 
iteau: 

Election  of  Committee  Chairman. 
Election  of  Committee  Vice  Chairman. 
Approval  of  the  September  10, 1997 

minutes. 
Subconunittee  Reports. 
Old  Business. 
New  Business. 
Adjournment 


•l».U.S.C7Sa(bK3)(A). 
'17CFR240.19b-«(a). 


ee  Senricea  Car  IndhridMb 
wMiDfeabiUlies 

For  information  on  {Mdllties  or 

services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
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meeting,  contact  M.  Monty  Ledet,    - 
Marine  Safety  Division.  Eighth  Coast 
Guard  District,  at  the  number  listed  in 
FOR  FURTHER  INFORMATION  above,  as  SOOn 
as  possible. 

Dated:  December  15. 1997. 
T.W.  Jesiah. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District 
(FR  Doc.  97-33463  Filed  12-22-97;  8:45  am) 
Sa^aM  COOK  4S1»-«4-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnlstiation 

Agency  Information  Collection  Activity 
Under  OMB  Review 

AGENCY:  Department  of  Transportation. 
Federal  Aviation  Administration  (DOT/ 
FAA). 
ACnoN:  Notice. 

StJMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.)  this  notice 
announces  that  the  information 
collection  request  described  below  has 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  FAA  is  requesting  a 
clearance  in  accordance  with  5  CFR 
*1320.10.  The  following  information 
describes  the  nature  of  the  information 
collection  and  its  expected  burden. 
DATES:  Submit  any  comments  to  OMB 
and  FAA  by  February  23, 1998. 

8UPPLBMENTARY  MFORMATKM: 

Title:  Flight  Standards  Customer 
Satisfaction  Survey  #2. 

Need:  The  need  is  for  the  Flight 
Standards  Service  to  survey  customers 
in  keeping  with  our  strategic  initiative 
to  improve  the  quality  of  our  service  by 
anticipating  customer  needs  and 
responding  to  the  public  interest.  The 
action  of  conducting  customer 
satisfaction  surveys  is  consistent  with, 
and  mandated  by.  such  executive  and 
federal  level  issuances  as  the  September 
1993  Presidential  Executive  Order.  Vice 
President  Gore's  Report  of  the  National 
Performance  Review,  and  the  FAA's 
Strategic  Plan. 

The  completion  of  this  survey  is 
voluntary.  No  assurance  of 
confidentiality  is  provided  as  the 
respondents  are  not  asked  to  reveal 
information  about  themselves,  except  if 
they  wish  to  do  so  voluntarily  in  the 
comments  section.  Additionally,  we  are 
stating  in  the  questionnaires  themselves 
that  any  names  or  identifying 
information  will  be  redacted  by  the 
contractor  before  a  list  of  comments  is 
turned  over  to  the  FAA. 


Respondents:  A  combination  of 
approximately  53,625  airmen,  air 
operators,  or  air  agencies  are  expected  to 
respond. 

Frequency:  Every  18  months. 

Burden:  The  Federal  burden  is 
approximately  $205,500;  the  respondent 
burden  is  approximately  10,725  hours 
and  $375,000. 

FOR  FURTHER  INFORMATION:  or  to  obtain 
a  copy  of  the  request  for  clearance 
submitted  to  OMB,  you  may  contact  Ms. 
Judith  Street  at  the  Federal  Aviation 
Administration,  Corporate  Information 
Division,  ABC-100.  800  Independence 
Avenue,  SW,  Washington.  DC  20591. 

Comments  may  be  submitted  to  the 
agency  at  the  address  above  and  to: 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Room  10202,  Attention  FAA 
Desk  Officer.  725  17th  Street.  NW. 
Washington,  DC  20503. 

Issued  in  Washington.  DC.  on  December 
17, 1997. 

Steve  Hopkins, 

Manager,  Corporate  Information  Division, 
ABC-100. 

[FR  Doc.  97-33462  Filed  12-22-97;  8:45  am] 

BHJJNB  CODE  4S1S-1S-M 


Equipment  MOPS):  b.  WG-3 
(System/Service  Performance 
Criteria);  c.  WG-5  (AMS(R)S 
Satcom  Voice): 

(6)  Other  Business: 

(7)  Date  and  Place  of  Next  Meeting. 
Attendance  is  open  to  the  interested 

public  but  limited  to  space  avail^ility. 
With  the  approval  of  the  chairqaan. 
members  of  the  public  may  present  oral 
statements  at  the  meeting  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036:  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www/rtca/org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC.  on  December 
17. 1997. 

Janice  L.  Peters, 

Designated  Official. 

(FR  Doc.  97-33461  Filed  12-22-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 


DEPARTMENT  OF  TRANSPORTATION      P«derrt  Transit  Administration 


Federal  Aviation  Administration 

frrCA  Special  Committee  165; 
Minimum  Operational  Perforniance 
Standards  for  Aeronautlcai  Mobile 
Satellite  Services 

Ptirsuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L 
92^63.  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  Special  Committee 
(SC)-165  meeting  to  be  held  January  7, 
1998,  starting  at  9:00  a.m.  The  meeting 
will  be  held  at  RTCA,  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington, 
DC  20036. 

This  plenary  meeting  will  be 
preceded  by  a  meeting  of  SC-165 
Working  Group  (WG)-3,  AMSS  System/ 
Service  Criteria,  on  January  5-6. 

The  plenary  agenda  will  be  as  follows: 

(1)  Welcome  and  Introductions; 

(2)  Review  and  Approval  of  the 

Summary  of  the  Previous  Meeting; 

(3)  Chairman's  Remarks; 

(4)  Overview  of  New  Developments 

Relevant  to  AMSS  and  SC-165: 

a.  Required  Commimications 
Performance  (SC-169/WG-2); 

b.  AMCP  WG-A  on  AMSS;  c.  AMS 
(R)S  Spectrum  Issues; 

d.  AEEC  741  and  761  Characteristics; 
e.  Industry,  Users,  Government 
Comments; 

(5)  Review  of  Working  Group  Activities: 

a.  WG-1  (AMSS  Avionics 


National  Highway  Traffic  Safety 
Administration 

Intelligent  Vehicle  Initiative;  Request 
for  Information 

AGENCIES:  Federal  Highway 
Administration  (FHWA),  Federal 
Transit  Administration  (FTA).  and 
National  Highway  Traffic  Safety 
Administration  (NHTSA).  DOT. 
ACTION:  Notice;  request  for  information. 

SUMMARY:  The  USDOT  is  seeking 
comments  from  all  sources  (public, 
private,  governmental,  academic, 
professional,  public  interest  groups,  and 
other  interested  parties)  on  the 
Intelligent  Vehicle  Initiative  (IVI).  The 
IVI  is  being  established  as  a  major  new 
component  of  the  Intelligent 
Transportation  S3rstems  (ITS)  Program. 
The  intent  of  the  IVI  is  to  improve 
significanUy  the  safety  and  efficiency  of 
motor  vehicle  operations  by  reducing 
the  probability  of  motor  vehicle  crashes. 
To  accomplish  this,  the  IVI  will 
accelerate  the  development,  availability, 
and  use  of  driving  assistance  and 
control  intervention  systems  to  reduce 
deaths,  injuries,  property  damage,  and 
the  societal  loss  that  result  from  motor 
vehicle  crashes.  These  systems  would 
help  drivers  process  information,  make 
decisions,  and  operate  vehicles  more 
effectively.  These  systems  would 
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include  provisions  for  warning  drivers, 
recommending  control  actions, 
intervening  with  driver  control,  and 
introducing  temporary  or  partial 
automated  control  of  the  vehicle  in 
hazardous  situations.  The  IVI  systems 
also  would  improve  mobility  and 
highway  efnciency  through  the 
application  of  selected  motorist 
information  services.  Sensing, 
processing,  and  communications 
technologies  would  be  installed  in 
passenger  vehicles,  trucks,  and  buses, 
and  may  be  complemented  by  highway 
infirastructure  technology.  These 
integrated  technologies  would  be  linked 
to  automated  actuators  and  controls  as 
well  as  in-vehicle  driver  interfaces  that 
adhere  to  well-founded  human  factors 
requirements.  The  purpose  of  this 
document  is  to  solicit  comments  on  the 
approach,  to  obtain  expressions  of 
interest  in  the  participation,  and  to 
request  responses  to  specific  questions 
provided  in  this  document.  This  is 
neither  a  request  for  proposals  nor  an 
invitation  for  bids. 
DATES:  Comments  on  this 
announcement  should  be  submitted  on 
or  before  January  30,  1998. 
AOOnntEa:  Responses  to  this 
announcement  must  be  mailed  directly 
to  the  Federal  Highway  Administration, 
Intelligent  Transportation  Systems  joint 
Program  Office.  HVH-1,  Room  3400. 
Washington  D.C.  20590.  See 
Supplementary  Information  section  for 
electronic  access  and  filing  addresses. 
POM  FURTHCR  INFORMATION  CONTACT:  For 
FHWA:  Mr.  Ray  Resendes,  ITS  Joint 
Program  Office,  (202)  366-2182:  Mr. 
George  Ostensen,  (703)  285-2021;  or 
Ms.  Rose  McMurray,  (202)  366-2742. 
For  NHTSA:  Dr.  Joseph  Kanianthra. 
(202)  366-5662.  For  FTA:  Mr.  Walter 
Kulyk,  (202)  366-5991.  All  are  located 
at  the  United  States  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
houre  are  from  7:45  a.m.  to  4:15  p.m.. 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

SUrPLBfKNTAIIV  MFOfMATKM: 

Etectronk  Accaaa  and  Filing  Addraaaaa 

You  may  submit  comments  and  data 
by  sending  electronic  mall  (E-mail)  to: 
rayrnond.resendesOfhwa. dot.gov. 

E-mail  responses  are  encouraged. 
Your  comments  on  these  important 
issues  are  greatly  appreciated,  but  the 
USDOT  will  not  be  able  to  acknowledge 
responses. 

Background 

Within  the  ITS  Program,  the  USDOT 
has  conducted  research  and 
development  to  improve  driving  safety 


and  efficiency.  These  include  the  Driver 
Vehicle  Interface,  Collision  Avoidance, 
Automated  Highway  Systems,  and 
Motor  Carrier  Research  Programs.  The 
IVI  will  take  advantage  of  these 
maturing  USDOT  programs  and  the 
synergism  inherent  in  their  close 
coordination.  The  IVI  will  unite  these 

ftrograms  into  a  common  framework 
bcusing  on  multi-functional  integration 
of  proven  systems  using  autonomous 
vahicla-based  technology 
complemented  by  highway-based 
technologies.  The  mix  of  desirable  and 
cost-effective  technologies  may  vary 
among  passenger  vehicles,  trucks,  and 
buses. 

During  the  past  few  months,  the  staffs 
of  the  FHWA,  the  NHTSA.  and  the  FTA 
have  met  to  review  the  ongoing  and 
planned  research  and  development 
programs  of  these  three  agencies  that 
may  contribute  to  the  IVI.  These 
agencies  have  identified  areas  of 
common  interest,  synergies  among 
ongoing  projects,  compatibilities  among 
paaaenger  vehicles,  trurJis,  and  buses, 
and  opportunities  for  joint  participation. 
Following  these  interagency 
discussions,  the  USDOT  decided  that 
this  progress  should  be  shared  with  all 
interested  public  and  private  sector 
stakeholden  and  comment  should  be 
sought. 

Given  the  differing  interests  and 
priorities  of  various  stakeholden,  the 
USDOT  recognizes  that  to  formulate  and 
develop  an  IVI  program,  it  is  desirable 
to  have  the  joint  participation  of  these 
groups  for  information  purposes. 
Therefore,  the  USDOT  proposes  the 
establishment  of  a  working  group  that 
would  provide  information  to  the 
USDOT  so  that  the  agency  can 
adequately  define  and  implement  the 
rVI  program.  The  working  group  would 
be  administered  by.  and  report  findings 
to,  the  Intelligent  Transportation  Society 
of  America  (ITS  America). 

Motor  vehicle  crashes  and  other 
incidents  exact  high  penalties  in 
fatalities,  injuries,  and  economic  costs 
resulting  from  emergency  and  health 
care,  property  damage,  and  highway 
congestion.  The  NHTSA  estimates  that 
the  financial  burden  of  these  crashes 
exceeds  $150  billion  per  year.  If 
highway  safety  is  to  be  improved 
significantly,  the  number  of  higb%vay 
crashes  must  be  cut. 

The  objectives  of  the  IVI  program  are 
to  advance  the  state  of  availability  of  in- 
vehicle  systems  to:  (1)  Improve  highway 
safety  by  reducing  the  number  and 
severity  of  crashes,  and  (2)  improve 
highway  eRlciency.  mobility,  and 

Eroductivity.  and  environmental  quality 
y  increasing  traffic  throughput, 
lowering  vehicle  operating  costs,  and 


achieving  more  predictable  travel  times. 
These  objectives  would  be  realized  by 
facilitating  and  accelerating  the  early 
availability,  use,  and  acceptance  of 
effective  driving  assistance,  control 
intervention,  and  motorist  information 
capabilities.  Achievement  of  the  safety- 
related  benefits  is  the  highest  IVI 
program  priority. 

It  is  envisioned  that  the  IVI  program 
would  include  cooperative  efforts  with 
partners  from  the  motor  vehicle 
industry  to  develop  advanced  systems, 
integrate  them  into  vehicles  and 
appropriate  infrastructure,  and  evaluate 
performance  in  real-world  conditions. 
The  rvi  program  would  also  develop 
and  validate  performance  specifications 
and  design  guidelines  for  systems  that 
would  improve  significantly  the  safety 
of  motor  vehicle  operations. 

Jointly  with  industry  and  other 
stakeholders,  the  USDOT  would 
establish  measurable  objectives  and 
milestones  for  IVI  systems  applicable  to 
passenger  vehicles,  commercial  trucks, 
and  both  intercity  and  transit  buses. 

The  IVI  is  a  multi-agency  USDOT 
research,  development,  and  evaluation 
program.  It  is  intended  that  the  IVI 
program  would  extend  and  expand 
current  partnerehips  with  the  private 
sector  and  other  stakeholders.  It  would 
merge  all  vehicle-focused  ITS  activities 
under  one  program.  The  IVI  would 
emphasize  the  significant  and 
continuing  role  of  the  driver  in  highway 
safety.  It  would  cover  applications  for 
passenger  vehicles,  light  trucks,  vans, 
sport  and  utility  vehicles,  commercial 
trucks,  transit  and  intercity  buses,  and 
specialized  vehicles,  such  as,  emergency 
and  enforcement  vehicles,  highway 
maintenance  vehicles  and  snow  plows, 
on  all  types  of  highways. 

The  fvl  safety  features  would  include 
capabilities  to  warn  driven  of 
hazardous  situations,  recommend  safe 
remedial  vehicle  control  actions,  assist 
driven  in  avoiding  highway  collisions. 
and  in  some  cases,  intervene  with 
partial  or  tem{>orary  control.  Hazardous 
situations  may  arise  due  to  any 
combination  of  driver,  vehicle,  or 
highway-related  problems.  The  FVI 
safety  features  would  rely  heavily  on 
advanced  electronic  and 
communication  capability  and  would 
supplement  the  capabilities  of  motor 
vehicle  driven  to  operate  vehicles 
safely.  Also,  the  IVI  may  include 
vehicles  with  selected  motorist 
information,  navigation,  adverse 
weather  information  and  traveler 
assistance  features  to  reduce  the 
complexity  of  driving  and  to  improve 
travel  mobility.  It  is  expected  that  the 
IVI  system  capabilities  would  be 
tailored  to  specific  types  of  vehicles. 
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such  as  passenger  vehicles,  trucks,  and 
buses. 

An  effort  has  been  initiated  within  the 
USDOT  to  define  and  coordinate  the 
Department's  ongoing  vehicle-related 
safety  research.  This  effort  includes  the 
identification  of  areas  of  common 
interest,  synergies  among  ongoing 
projects,  compatibilities  among  vehicle 
types,  and  opportunities  for  joint 
participation.  The  work  associated  with 
the  initial  effort  is  nearing  completion. 
During  the  course  of  this  work,  it  has 
become  clear  that  suggestions  from  the 
public  and  private  sectors  on  program 
content  and  direction  would  be  helpful. 
In  recognition  of  this  opportunity,  the 
USDOT  proposes  the  establishment  of  a 
working  group  that  would  offer 
information  so  that  the  agency  can 
adequately  define  the  IVI  program. 

In  order  to  fulfill  the  program 
requirements,  the  IVI  must  identify  and 
conduct  the  necessary  research  to 
ensure  that  the  driver  warning,  driver 
assistance,  driver  intervention,  and 
travel  information  systems  work 
effectively  and  reliably  in  both 
independent  and  integrated  modes,  that 
they  operate  in  a  consistent  and  efficient 
manner  and  are  easily  undentood  by 
driven,  and  that  driven  accept  and  use 
the  systems. 

Ongoing  and  recently  completed  work 
on  crash  avoidance,  in-vehicle 
information  systems,  automated 
highway  systems,  and  motor  carrier 
issues  would  provide  a  strong 
foundation  for  the  IVI  research. 
Research  would  continue  throughout 
the  IVI  program.  This  research  would 
address  areas  such  as  human  facton, 
sensor  performance,  conditions  where 
warnings  are  needed  and  conditions 
where  warnings  would  be  a  nuisance, 
modeling,  evaluation  methods,  and 
other  in-vehicle  and  highway-based 
technologies.  The  IVI  would  include 
assessment  of  driver  acceptance.  A  mix 
of  analytic,  test  track,  and  on-road 
research,  and  testing  is  anticipated. 
Following  testing  in  an  exp)erimental 
environment,  fleets  of  equipp>ed 
vehicles  would  be  evaluated  in  on-road 
operational  settings  at  various  stages  of 
the  program.  The  USDOT  would 
aggressively  punue  partnenhips  and 
other  cooperative  arrangements  with  the 
motor  vehicle,  trucking,  and  bus 
industries  and  their  supplien.  States 
and  other  government  organizations, 
academic  institutions,  and  other 
interested  parties  to  fulfill  the  program 
requirements. 

The  USDOT  develop>ed  a  roadmap  of 
how  the  IVI  program  would  proceed.  A 
diagram  of  the  roadmap  is  shown  at  the 
end  of  this  document. 


This  roadmap  represents  an  attempt 
to  illustrate  the  broad  IVI  program 
elements  and  the  sequence  in  which 
these  program  elements  would  be 
accomplished.  The  duration  of  the  IVI 
program  runs  from  left  to  right  and  it  is 
not  drawn  to  scale.  The  major  boxes  in 
the  roadmap  include  the  following: 

1.  Crosscutting  activities  represent 
groups  of  actions  that  influence  and 
guide  all  the  major  program  elements. 
They  include  such  topics  as: 
Architecture  and  standards 
development;  research,  development, 
and  testing  in  human  factors, 
communications,  and  technology; 
acquisition,  expansion,  and  validation 
of  evaluation  tools  such  as  simulation 
models;  development  and  execution  of 
an  outreach  plan  to  ensure  joint 
participation  of  industry  and  other 
stakeholden;  development  and 
implementation  of  field  op>eration 
evaluation  plans;  and,  program  planning 
and  administration  covering  IVI 
program  definition  and  ovenight,  and 
any  other  crosscutting  functions  and 
responsibilities  not  covered  elsewhere. 
The  technical  issues  for  many 
individual  services  are  expected  to  be 
indep}endent  of  the  vehicle  platforms 
and  when  this  occun  such  issues  would 
be  studied  together. 

2.  Development  of  services  would 
cover  the  research,  development, 
testing,  and  evaluation  of  individual 
crash  avoidance  and  efficiency- 
enhancing  systems,  such  as  those  listed 
under  the  caption  "Candidate  Services" 
in  this  document. 

3.  Selection  of  services  for  integration 
represents  the  activities  necessary  to 
select  specific  IVI  services  (and  systems 
to  fulfill  those  services)  and  the  mix  of 
services  that  should  be  included  in 
integrated  packages  of  multiple  IVI 
services.  Selection  involves  extensive 
work  on  estimating  the  benefits  and 
costs,  as  well  as  anticipated  user 
acceptance  of  integrated  systems  that 
provide  a  combination  of  services. 

4.  The  integrated  system  design  and 
development  step  coven  the  research, 
development,  and  prototyp>e  testing 
necessary  to  fulfill  the  requirements  for 
fully  describing  IVI  capabilities,  as  well 
as  system  and  subsystem  sp>ecifications 
for  the  construction  of  the  vehicles  and 
the  infrastructure  modific^ons 
necessary  for  field  operational  tests  of 
integrated  systems. 

5.  The  operational  tests  and 
evaluations  activity,  as  exp>ected, 
implements  the  plans  for  field  tests  in 
real-world  settings  on  actual  highways, 
executes  a  complete  evaluation  of  the 
integrated  IVI  services  subjected  to  the 
operational  tests,  develops  deployment 
plans,  establishes  performance 


thresholds  based  on  objective  test 
performance,  and  developis 
recommendations. 

6.  Product  deployment  refen  to  the 
actions  by  motor  vehicle  manufacturen 
and  their  supplien  to  make  and  offer  IVI 
systems  to  highway  usen  in  production 
motor  vehicles.  It  is  anticipated  that  the 
IVI  systems,  after  operational  tests 
demonstrate  the  benefits  of  their 
integrated  services,  would  be  adopted 
by  the  manufacturen  as  pert  of  their 
standard  product  line.  Product 
development  also  includes  actions  by 
State,  regional,  and  local  governments  to 
install  infivstructure-based  IVI  system 
components  on  their  highway  systems. 
This  activity  is  indicated  as  the  final 
step  and  the  ultimate  objective  of  the  IVI 
program. 

Candidate  Services 

The  USDOT  has  concluded  that  the 
following  services  are  prime  candidates 
for  improvement  thixjugh  application  of 
advanced  in-vehicle  technology.  It  is 
expected  that  during  the  course  of  the 
IVI  program,  the  mix  of  individual  IVI 
services  selected  for  integration  may 
vary  among  pessenger  vehicles,  trucks, 
and  buses.  Please  note  that  these 
services  include  some  existing  or 
slightly  modified  ITS  user  services.  The 
following  categories  of  advanced 
technologies  are  identified  as  candidate 
IVI  services  because  they:  (1)  Improve 
safety;  (2)  may  impact  safety;  (3)  provide 
platform-specific  functions;  or  (4) 
provide  supporting  capebilities  for  other 
future  services. 

Safety  Services 

1.  Rear  End  Collision  Avoidance 

This  feature  would  sense  the  presence 
and  speed  of  vehicles  and  objects  in 
front  of  the  equipped  vehicle  and  would 
provide  warnings  and  limited  control  of 
the  vehicle  speed  (coasting, 
downshifting,  or  braking)  to  minimize 
risk  of  collisions  with  vehicles  and 
objects  in  the  vehicle's  lane  of  travel.  It 
is  expected  that  the  fint  implementation 
of  this  service  would  be  through 
autonomous  in-vehicle  systems.  These 
systems  would  monitor  the  motion  and 
location  of  vehicles  and  other  objects  in 
fit)nt  of  the  vehicle  and  would  advise 
the  driver,  through  an  appropriate 
driver-vehicle  interface,  of  imminent 
rear-end  crashes.  These  systems  may 
share  some  elements  of,  and  are 
expected  to  compfement  the 
performance  of,  adaptive  cruise  control 
systems  which  are  expected  to  precede 
collision  avoidance  systems  as  a 
commercial  product.  Later  venions  of 
these  systems  may  include  automatic 
braking  in  the  event  of  an  impending 
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crash.  The  performance  of  these  systems 
may  be  enhanced  through  future 
combination  with  other  systems,  such  as 
other  collision  avoidance  systems,  route 
guidance-navigation  systems  with 
enhanced  map  data  bases,  and 
cooperative  communication  with  the 
highway  infrastructure  to  set  adaptive 
cruise  control  systems  at  safe  speeds. 

2.  Road  Departun  Collision  Avoidance 

This  feature  would  provide  warning 
and  control  assistance  to  the  driver 
through  lane  or  road  edge  traciung  and 
by  determining  the  safe  speed  for  road 
geometry  in  front  of  the  vehicle.  It  is 
expected  that  the  first  implementation 
of  this  service  would  be  through 
autonomous  in-vehicle  systems.  These 
systems  would  monitor  the  lane 
position,  motion  relative  to  the  road 
edge,  and  vehicle  speed  relative  to  road 
geometry  and  road  conditions  and 
would  advise  the  driver,  through  an 
appropriate  driver-vehicle  interlace,  of 
imminent  unintentional  road  departme. 
Later  versions  of  these  systems  may 
include  cooperative  communication 
with  the  hignway  inhastructure  to 
automatically  provide  safe  speeds  for 
upcoming  road  geometry  and 
conditions.  The  performance  of  these 
systems  may  be  enhanced  through 
future  combination  with  other  systems; 
such  as  other  collision  avoidance 
systems,  drowsy  driver  advisory 
systems,  and  route  guidance-navioation 
systems  with  enhanced  map  data  baaes. 

3.  Lane  Change  and  Merge  Collision 
Avoidance 

It  is  expected  that  the  first 
implementation  of  this  service  would  be 
through  in-vehicle  systems  which  may 
be  augmented  with  vehicle-to-vehicle 
communications.  These  systems  would 
monitor  the  lane  position,  relative  speed 
and  position  of  vehicles,  including 
motorcycles,  beside  and  to  the  reer  of 
the  vehicle  and  would  advise  the  driver 
during  the  decision-phase  of  a  lane- 
change  maneuver,  through  an 
appropriate  driver-vehicle  interface,  of 
the  potential  for  a  collision.  Liiter 
versions  of  these  systems  may  provide 
additional  advice  of  an  imminent  crash 
to  the  driver  during  the  action-phase  of 
the  lane  change  or  entry-exit  maneuver. 
The  performance  of  these  systems  may 
be  enhanced  through  future 
combination  with  other  systems;  such  as 
other  collision  avoidance  systems  and 
roadside  communication  and  sensing 
systems. 

4.  Intersection  Collision  Avoidance 

It  is  expected  that  the  first 
impiementetion  of  this  service  would  be 
through  in-vehicle  systems  which  ara 


augmented  by  information  from 
enhanced  map  data  bases  or  from 
cooperative  communication  with  the 
highway  infrastructiire.  These  systems 
would  monitor  position  relative  to 
intersection  geometry,  relative  speed 
and  position  of  other  vehicles  in  the 
vicinity  of  the  intersection  and  would 
advise  the  driver,  through  an 
appropriate  driver-vehicle  interface,  of 
appropriate  action  to  avoid  a  violation 
of  right-of-way  or  to  avoid  an  impending 
collision.  Complexities  of  providing  this 
service  include  the  need  to  sense  the 
position  and  motion  of  vehicles  and 
determining  the  intent  of  these  vehicles 
to  turn,  slow  down,  stop,  or  violate 
right-of-way.  A  fully  autonomous  in- 
vehicle  system  would  probably  not  be 
capable  of  providing  this  service. 

5.  Railroad  Cmssing  Collision 
Avoidance 

This  feature  would  provide  in  vehicle 
warnings  to  drivers  when  they  approach 
a  railroad  crossing  that  is  unsafe  to  enter 
due  to  approaching  or  present  rail 
traffic.  Initial  implementation  of  this 
feature  is  anticipated  for  buses  and 
trucks  carrying  hazardous  cargo.  This 
service,  which  would  share  many 
onboard  vehicle  components  with 
intersection  collision  avoidance 
systems,  is  dependent  on 
communications  and  the  deployment  of 
infrastructure  components. 

6.  Vision  Enhancement 

It  is  expected  that  the  fint 
implementation  of  this  service  would  be 
through  autonomous  in-vehicle  systems. 
These  systems  would  use  infrared 
radiation  from  pedestrians  and  roadside 
feetures  to  provide  the  driver  with  an 
enhanced  view  of  the  roed-ahead.  Later 
versions  of  these  systems  may  include 
additional  information  from 
improvements  in  the  highway 
infrastructure,  such  as  infrered 
reflective  lane  edge  markings. 

7.  Location-Specific  Alert  and  Warning 

This  feature  would  provide  intelligent 
in-vehicle  warning  information  by 
integrating  vehicle  speed  and  pertinent 
vehicle  dynamics  information  with 
knowledge  of  road  geometry  (from  a 
map  database  or  beacon  input).  Later 
venions  woulH  include  information 
about  environmental  and  road  surface 
conditions  to  provide  the  driver  with 
warnings,  such  as  excessive  speed  for 
curves  or  aleris  on  upcoming  traffic 
signs  and  signalized  intersections.  This 
feature  may  include  the  ability,  at 
unusually  complex  and  hazaridous 
highway  locations,  to  provide  in-vehicle 
warnings  which  replicate  one  or  more 
types  of  roadside  signs.  These 


capabilities  would  be  integrated  with 
other  in-vehicle  navigation  and  route 
guidance  features  with  collision 
avoidance  warning. 

8.  Automatic  Collision  Notification 

It  is  expected  that  the  first 
implementation  of  this  service  would  be 
through  in-vehicle  systems  which  are 
augmented  by  communication  links  to 
Public  Safety  Answering  Points  (PSAP). 
These  systems  would  monitor  position 
of  the  vehicle  and  severity  of  the  crash. 
This  information  would  be  transmitted 
automatically  to  the  appropriate  PSAP 
for  the  location  of  the  crash.  These 
systems  may  also  be  combined  with 
manually  activated  systems  for 
requesting  roadside  assistance. 

9.  Smart  Restraints  and  Occupant 
Protection  Systems 

This  feature  would  provide  advance 
warning  of  impending  (forward  or  side) 
crashes  and  would  pre-deploy  the 
appropriate  occupant  protection 
systems  in  a  vehicle  prior  to  the  impact 
to  obtain  maximum  protection  for  the 
vehicle  occupants.  If  reliable  under  all 
potential  impact  situations,  this  might 
permit  slower  deployment  speeds  for 
the  air  bags,  allow  pre-tensioned  or  load 
limited  belt  systems  or  smart  head 
protection  systems  and  ultimately  more 
protection  for  the  vehicle  occupants. 

Safisty  Impacdiig  Senricee 

10.  Navigation/Routing 

This  fiaature  wotild  provide  location 
and  route  guidance  input  to  the  driver 
and  would  support  the  various  collision 
avoidance  capabilities  with  road 
geometry  and  location  data.  It  would 
also  provide  the  necessary  capability  to 
filter  traffic  information  to  select  those 
messages  that  are  applicable  to  the 
vehicle  location  and  route  of  traveL  It 
would  also  offer  the  capability  to 
recommend  optimal  routing  based  on 
driver  preferences.  More  advanced 
versions  of  this  service  may  integrate 
real-time  traffic  conditions  into  the 
calculations  of  optimal  routes.  For 
paratransit  applications  this  would 
assist  passenger  demand  and  record 
keeping. 

11.  Real  Time  Traffic  and  Traveler 
Information 

These  IVI  systems  would  have 
capabilities  to  access  in-vehicle 
databaaas  and  receive  travel-related 
information  from  the  infrastructure 
(roadside  or  wide-area  transmissions). 
Information  categories  would  include 
items,  such  as  vehicle  location  and 
route  guidance  instructions,  motorist 
and  traveler  services  information,  safety 
and  advisory  information,  and  other 
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real-time  updates  on  conditions,  such  as 
congestion,  work  zones,  environmental, 
and  road  surface  conditions.  This 
feature  would  provide  an  integrated 
approach  to  the  presentation  of 
information  to  the  driver  for  safety 
warnings  and  other  advisories  related  to 
the  driving  task.  More  advanced  system 
capabilities  would  include  the  ability  to 
react  to  dynamic  information  on 
environmental  and  road  condition 
thereby  augmenting  information 
contained  in  the  static  map  databases. 

12.  Driver  Comfort  and  Convenience 
This  service  is  included  in  the  IVI 
program  to  ensure  that  the  increasing 
number  of  comfort  and  convenience 
features  in  vehicles,  such  as  cellular 
telephones  and  fax  machines,  do  not 
distract  the  driver  or  increase  the 
complexity  of  the  driving  task.  This 
service  would  integrate  these  features 
into  the  driver  vehicle  interface  to 
permit  prioritization  of  information 
sources  and  reduce  distractions.  Real- 
time dispatching  for  fleet  operations  is 
included  in  this  category. 

Platform  Specific  Services — 
Commercial  Vehicle 

13.  Vehicle  Stability  Warning  and 
Assistance 

An  early  version  of  this  service  would 
assist  drivere  in  maintaining  safe  speeds 
on  curves  by  measuring  the  follover 
stability  properties  of  a  typical  heavy 
vehicle  as  it  is  operated  on  the  roadway, 
and  by  providing  the  driver  with  a 

Saphical  depiction  of  the  vehicle's 
ading  condition  relative  to  its  rollover 
propensity.  More  advanced  services 
would  employ  an  active  brake  control 
system  coupled  with  electronic  brake 
system  technology  and  infrastructure 
provided  information  to  selectively 
apply  brakes  to  stabilize  the  vehicle 
and,  thus,  reduce  the  incidence  of  rear 
trailer  rollover  in  double-  and  triple- 
trailer  combination  vehicles  during 
crash  avoidance  or  other  emergency 
steering  maneuvers. 


14.  Etriver  Condition  Warning 

This  service  would  provide  a  driver 
monitoring  and  warning  capability  to 
alert  the  driver  to  problems,  such  as 
drowsiness  or  other  typ)es  of 
impairments.  It  is  expected  that  the  first 
implementation  of  this  service  would  be 
on  commercial  and  transit  vehicles. 

15.  Vehicle  Diagnostics 

The  vehicle  diagnostic  information 
service  would  be  an  extension  of  current 
vehicle  monitoring  and  self-diagnostic 
cafmbilities.  such  as  oil  pressure  and 
coolant  temperature  gauges.  This  service 
would  monitor  vehicle  safety-related 


functions.  Examples  of  conditions 
monitored  include  braking  system 
integrity,  tire  pressure,  sensor  and 
actuator  performance,  and  the 
communication  system.  This 
information  is  intended  to  be  useful  to 
the  driver,  as  well  as  to  assist  and 
support  fleet  maintenance  and 
management  functions. 

16.  Cargo  Identification 

This  service  would  focus  on  heavy 
vehicle  operations,  especially  hazardous 
material  transportation.  This  feature 
would  identify  and  monitor  key  safety 
parameters  of  the  cargo,  such  as 
temperature,  and  pressure.  The  driver 
would  be  warned  if  any  unsafe 
conditions  existed. 


17.  Automated  Transactions 
This  feature  would  implement 

capabilities  for  electronic  transactions, 
such  as  electronic  toll  collection, 
parking  fee  payment,  transit  fare 
payment  and  additional  commercial 
vehicle-related  functions,  such  as 
credentials  and  permit  verification, 
using  such  technology  as  transponders 
and  "smart  cards." 

18.  Safety  Event  Recorder 

This  feature  would  record  selected 
driver  and  vehicle  {>aranieters  to 
support  the  reconstruction  of  conditions 
leaciing  to  a  critical  safety  event.  Data 
fit)m  this  recorder  could  provide  input 
to  the  crash  notification  subsystem  for 
transmission  of  collision  data  to  the 
emergency  service  provider. 

Platform  Specific  Senricaa— Transit 
Vehicles 


19.  Obstacle/Pedestrian  Detection 
This  service  would  warn  the  driver 

when  pedestrians,  vehicles,  or  obstacles 
are  in  close  proximity  to  the  driver's 
intended  path.  This  could  be 
accomplished  with  on-board  sensors  or 
infrastructiue-based  sensore 
communicating  to  vehicles. 

20.  Tight  Maneuver/Precision  Docking 
This  service  would  position  the  bus  or 

commercial  vehicle  very  precisely 
relative  to  the  curb  or  loading  platform. 
The  driver  would  maneuver  the  bus  into 
the  loading  area  and  then  turn  it  over  to 
automation.  Sensors  would  continually 
determine  the  lateral  distance  to  the 
curb,  fixmt  and  rear,  and  the 
longitudinal  distance  to  the  end  of  the 
vehicle  loading  area.  The  driver  would 
be  able  to  override  at  any  time  by 
operating  brakes  or  steering,  and  would 
be  expected  to  monitor  the  situation  and 
take  emergency  action  if  necessary  (for 
example,  if  a  pedestrian  steps  in  front  of 
the  vehicle).  When  the  vehicle  is 


properly  docked,  it  would  ^op  and 
revert  to  manual  control.  In  freight  or 
bus  terminals  this  service  could  increase 
facility  throughput  as  well  as  safety. 

21.  Transit  Passenger  Monitoring 
This  service  would  assist  the  driver  in 

detecting  any  passenger  activities  that 
may  affect  the  safety  or  security  of  the 
vehicle's  operation. 

22.  Transit  Passenger  Information 

This  service  would  provide  transit 
passengers  with  real-time  transit 
network  information  during  travel  The 
emphasis  within  the  IVI  program  would 
be  to  reduce  the  non-driving  task 
workload  of  the  driver  by  providing 
alternative  means  for  passengers  to 
access  location  and  transit  service 
information. 

Platform  Specific  Services — %wfaal 
Vehicle 

23.  Fully  Automated  Control  at  Certain 
Facilities 

This  service  would  enhance  efficiency 
and  productivity  by  providing 
automated  movement  of  vehicles  in 
dedicated  facilities.  Initial  applications 
may  include  automated  bus  movement 
in  maintenance  areas  and  automated 
container  movement  within  a  terminal 
area.  The  transit  bus  application  could 
be  a  preliminary  use  of  automation  in  a 
low-speed,  controlled  environment.  The 
automated  container  movement 
application  would  consist  of  using 
vehicle  automation  technologies  to 
move  containera  within  rail-,  truck-,  or 
ship-yards  or  other  centralized  facilities. 

Supporting  Services 

24.  Low  Friction  Warning  and  Control 
Assist 

This  service  would  initially  warn  the 
driver  of  reduced  traction,  but  in 
advanced  configuration,  would  also 
provide  control  assist  capabilities  to  • 
assist  the  driver  in  regaining  control  of 
the  vehicle.  Sensors  on-board  the 
vehicle  would  detect  when  the  tire-to- 
road  surface  coefficient  of  friction  is 
reduced  due  to  water,  ice,  or  road 
surface  condition. 

25.  Longitudinal  Control 

Longitudinal  control  would  range 
fitjm  normal  cruise  control  to  advanced 
cooperative  cruise  control  and 
applications  which  permit  full 
automatic  braking.  Intelligent  cruise 
control  senses  the  presence  and  relative 
velocity  of  moving  vehicles  ahead  of  the 
equipped  vehicle,  and  adjusts  the  speed 
of  travel  to  maintain  a  safe  separation . 
between  vehicles.  Vehicle  speed  is 
adjusted  either  by  allowing  the  vehicle 
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to  coatt  or  by  trantmiMkm 
downshifting.  Mors  advancad 
longitudinal  control  aystemi  would  be 
capabia  of  detecting  a  vehicle  ahead  in 
the  same  lane,  which  may  be  traveling 
at  any  speed  or  may  be  fully  stopped. 
A  full  range  of  braking  capability  and 
operating  speeds  would  be  available  to 
the  equipped  vehicle,  including  stop- 
and-go  traffic  operations.  This  service 
can  bis  provided  by  autonomous  in- 
vehicle  systems  or  with  assistance  from 
vehicle-to-vehicle  and  vehicle-    ' 
infrastructure  cooperation. 

26.  Lateral  Control 

This  service  would  sense  the  center  of 
the  lane  and  continually  actuate  the 
steering  to  keep  the  vehicle  in  the  center 
of  its  lane.  For  the  service  to  dependably 
detect  the  lane  boundaries,  some 
infrastructure  cooperation  may  be 
requited,  such  as  accurately  painted 
lane  marker  stripes,  embedded  magnetic 
nails,  or  radar-reflective  stripes.  The 
driver  would  be  able  to  assume  control 
at  any  time. 

Pwpaae  of  CoaBent  SoUcitatioa 

This  document  solicits  comments  on 
the  IVI.  expressions  of  interest  to 
participate  with  a  proposed  working 
group  to  provide  the  USDOT  with 
infonnation  so  that  the  agency  can 
adequately  define  and  implement  the 
IVI  program,  and  comments  on  other 
questions  or  issues  lagardii^g  this  topic. 
It  must  be  emplMriMG  that  the  working 
group  is  being  established  for  the 
purpoae  of  providing  information  to  ITS 


America  so  the  USDOT  can  fonnulate 
the  rvi  program.  The  USDOT  could 
potentially  enter  into  partnerships  with 
members  of  the  working  group. 

IVItasMa 

Important  issues  related  to  the  IVI  are 
facing  the  USDOT  and  others,  in  both 
the  public  and  private  sectors. 
RMponses  to  this  following  questions  are 
requested  to  help  the  DOT  as  it  finalizes 
the  organization  of  the  IVI  program.  As 
appropriate,  please  refarenoe 
expecisoces  you  may  have  had  that 
addraas  tlw  issues. 

1.  Would  you  or  ]rour  organization  be  ■ 
interested  in  participating  in  the 
working  group,  or  in  coofwrative 
research  and  development  for  the  IVI 
program?  If  yes.  in  what  way?  If  not, 
what  would  encourage  you  to 
participate? 

2.  (a)  Does  the  sequence  of  stepa 
outlined  in  the  roedmap  provide  a 
meaningful  description  of  the  system 
integration  process?  Are  there  other 
•ImmbIs  that  need  to  be  added  to  the 
roadmap?  What  criteria  should  be  used 
in  the  selection  of  systems  to  be 
integrated?  What  steps  need  to  be  taken 
to  ensure  compatible  deployment 
timetables  for  the  infrastructure  and  in- 
vehicle  parts  of  cooperative  systems? 

(b)  Each  of  the  listed  services  is 
currently  the  subfect  of  a  development 
program  within  the  USDOT.  or  is 
already  a  fully  developed  servif».  Are 
there  services  that  should  be  added  or 
deleted  frt»  thia  Uat? 


(c)  The  USDOT  beUeves  that  it  U 
feasible  to  develop  systems  to  provide 
the  listed  services  in  the  near  term.  Are 
there  other  longer-term  services  that  the 
USDOT  should  be  considering? 

3.  What  new  areas  of  research  and 
development  would  be  required  to 
support  the  IVI  program? 

4.  What  are  the  critical  issues  that 
need  to  be  addressed  and  the  activitiea 
that  should  be  initiated  to  hasten  the 
deployment  of  advanced  technology 
systems  for  providing  each  of  the  listed 
services? 

5.  What  data  are  ctirrently  available  to 
quantify  the  expected  benefits,  user 
acceptance,  and  costs  of  systems  that 
can  provide  the  listed  services?  What 
approaches  can  be  used  to  obtain  new 
eadmates  of  those  benefits,  user 
acceptance,  and  costs? 

(23  U.S.C  307  oote  and  31S:  sees.  6051- 
a08«.Pub.  L  102-240.  105  Stat.  1914,  2189 
as  — SBlliiil  by  MC.  404.  Pub.  L  102-388.  106 
Sut  1584.  and  Boc.  338.  Pub.  L.  104-59. 109 
SUt  803.  604:  and  49  CFR  1.48) 
11. 1M7. 


Klcardo  Martiiin, 

Adminiftrator  for  National  Highway  Traffie 

Safaty  Administration . 


11. 1997. 


Fwdaral  TranMH  Administrator. 


11. 1997. 
iLWjrUB. 

Fadand  Midway  Administrator. 
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DEPARTMENT  OF  TRANSPORTATION 

Reaevch  and  SfMClai  Prograwe 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notico  of  Applications  For  Exetnptions 

AQBICV:  ReMsrch  and  Special  Programs 
Administration.  DOT. 
action:  List  of  applicanU  for 
exemptions. 

SUMMARY:  In  accordance  with  the 

S>rocedures  governing  the  application 
or,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 


CFR  Part  107,  Subpart  B),  notice  is 

hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1— Motor  vehicle,  2— Rail 
freight,  3 — Cargo  vessel.  4 — Cargo 
aircraft  only.  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  )anuary  22,  1998. 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs 

NEW  EXEIlAPTKDNS 


Administration,  Room  8421,  DHM-30. 

U.S.  Department  of  Transportation, 
Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  MFORMATKM:  Copies  of  the 
applications  (See  Docket  Number)  are 
available  for  inspection  at  the  New 
Docket  Management  Facility.  PL-401.  at 
the  U.S.  Department  of  Transportation, 
Nassif  Building.  400  7th  Street.  SW. 
Washington,  DC  20590. 


AfjpNcalion 
nutnbsr 


11 


12000-M 


12001-M 


12aB-N 


12003-^ 


12004-N 


12006-^ 


1201 1-N 


12014-N 


DodMl  number 


RSPA-97-3227 


RSPA-47-3228 


RSPA-97-3229 


RSPA-97~3230 


RSPA-97-3231 


RSPA-A7-3232 


RSPA-07-3233 


RSPA-97-3234 


RSPA-97-3236 


Applicant 


Rttone-Poulenc. 
ShsSon,  CT. 


Phmax  Technoiogiaa. 
St  PiTBbufB.  FL 


AKwmarle  Corporalion, 
Baton  Rouge,  LA 


Yellowstone  Pipe  Un* 
Co.,  Thompson  FaNs, 
MT. 


CocporaBon. 
Park.  NJ. 


12015-N 


RSPA-97-323e 


AM*  SA.  PortugM 


Boeing  North  American. 
Inc.,  Canoga  Park, 
CA. 

Compaonia  das  Con- 

tainars  Raaarvovs. 
Franca. 

The  Trane  Co..  TEN-^ 
Packaging  Sarvtoas. 


RaguMtonis)  aftadad 


49  CFR  174.67(i)A(D 


48  CFR  172.400 


49  CFR  172.101.  B14 


40CFR174.e7(g) 


40  CFR  172.102.  T-15, 
T-37. 


48  CFR  173.304, 
173.34(e)(9),  175.3, 
178.51. 

48  CFR  173.302 


48CFR173J2b(b) 


EM  Atocham  North 
Amarica,  ktc,  PMIa- 
datpNa.PA 


48  CFR  173J0e(a)(1) 


48CFR174.67(i)A(i) 


Nalura  ol  aKempimn  Ihereol 


To  authorize  raS  cars  to  remain  connected  (kx- 
ing  untoading  operation  o(  Oass  3  and  8  ma- 
larial wMhoul  the  physicai  presence  of  an 
untoadar.  (mode  2). 

To  aulhorize  the  transportation  in  commerce  of 
Division  1.3C  material  in  M13A2  metal  con- 
Itfnar*  wNhoul  raquirad  labaMng.  (modaa  1. 

3). 

To  aulhorixe  Vw  iranaportaUon  In  commerce  of 
toxic  tiqukJ.  corrosive.  Inorgank:.  n.o.s..  Divi- 
sion 6.1,  PtH  Zone  B,  in  uninsulated  MC  330 
or  MC  331  Xank  trailers,  (mode  1). 

To  aulhorize  the  use  of  pressure  as  an  attera- 
tiwa  malhod  of  removing  frozen  liquid  from 
tank  car  bottom  outlets  instead  of  steam  and 
hot  water,  (mode  2). 

To  aulhorize  the  transportation  in  commerce  of 
hydrogen  peroxide,  stabilized.  Division  5.1, 
tie!  exceed  the  72%  maximum  concentratton 
alowed  m  IM  101  tank  cars  and  cargo  tanks, 
(modes  1.3). 

To  aulhorize  the  manufacture,  mark  and  sale  of 
non-spedtlcatton  cylinders  comparable  to 
DOT-Spectfcalion  4BA  tor  uae  in  transporting 
cert^  Class  2  material,  (modee  1,  2.  4). 

To  aulhorize  the  transportatton  in  commerce  of 
a  apedaly  designed  unit  equipped  with  a  cyl- 
inder chairged  with  xenon  gas.  Division  2^, 
as  pan  of  a  space  station  project,  (mode  1). 

To  aulhorize  alternative  interrwl  inspection  pa- 
rted of  IMO  Type  1  portable  tanks  used  in 
fhwfr^a^^>C  service  tor  ttie  trar>aportatmn  of  Di- 
vision 6.1  material,  (modes  1.  2,  3). 

To  authorize  the  transportatton  in  commerce  of 
used  refrigerating  machines  containing  no 
mora  than  1000  pounds  of  Class  A  refrig- 
aranls  riasssd  in  Division  2.2.  (mode  l). 

To  autttorize  tank  cars  containing  various  haz- 
ardous materials  to  remain  standing  with  urv 
toading  connectioru  attacf>ed  when  unloading 
has  been  temporarily  dtocontinued  or  unload- 
ing incomptele  without  the  physical  presence 
of  wi  untoader.  (mode  2). 
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This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportation  Act 
(49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  December 
17, 1997. 

|.  Suzanne  Hedgepeth, 

Director.  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 
(FR  Doc.  97-33378  Filed  12-22-97;  8:45  am] 
SiUJNQCOOE  4»10-a0-« 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 


ACTION:  List  of  applications  for 
modification  of  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Material  Regulations  (49  CFR 
Part  107,  Subpart  B),  notice  is  hereby 
given  that  the  Office  of  Hazardous 
Materials  Safety  has  received  the 
applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shovtm  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transfKirtation,  etc.) 
are  described  in  footnotes  to  the 


application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Ckimments  must  be  received  on 
or  before  January  7, 1998. 

ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
\dministration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

(Domments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURT»«R  MFORMATKM  COfaACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit. 
Room  8426,  Nassif  Building,  400  7th 
Street  SW,  Washington,  DC. 


Applica- 
tion No. 


10798-M 
11458-M 
11962-M 
12007-M 
'12009-fMI 


Docket  No. 


RSPA-97-3061 
RSPA-97-3225 
RSPA-97-3226 


Applicant 


Olin  Corporation,  Norwalk.CT'  ... 
Reckitt  &  Colman,  Montvale.  NJ' 

Bayer  Corp..  Pittsburgh.  PA' 

sec  Products,  HoUister.  CA* 


U.S.  Department  of  Justice.  Washington.  DC^ 


ModW^onol 
exemption 


10798 
11458 
11962 
12007 
12009 


'  To  modily  the  exemption  to  provide  tor  Class  9  as  an  additionai  dass  of  material  contained  in  tanks  cars  wh«h  remain  standino  with  untoad- 
mg  connections  attached  when  no  product  is  being  transfened.  ^^ 

'To  modify  tt»e  exemptton  to  provide  for  cargo  vessel  as  an  additional  mode. 

»To  reissue  the  exemptkxi  originally  issued  on  an  emergency  basis  to  authorize  the  transportatton  in  commerce  of  sodium  Division  4  3  in  ac- 
cumulators. 


m 


<To  reissue  me  exemption  originally  issued  on  an  emergency  basis  to  authorize  the  transportatton  in  commerce  of  chtoropicrin.  Diviston  6.1 
reusable  DOT4BA260  cylinders  equipped  with  alternative  plug.  ^^ 

*To  rei^  ex&np»ion  originally  issued  on  an  emergency  basis  to  authorize  the  transportatton  in  commerce  of  anhydrous  ammonia  in  non- 


This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Hazardous  Materials 
Transportations  Act  (49  U.S.C.  1806;  49 
CFR  1.53(e)). 

Issued  in  Waslungton,  DC,  on  Decemlwr 
17. 1997. 

|.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 
|FR  Doc.  97-33379  Filed  12-22-97;  8:45  am) 
■ajJNGCOOC  4»io-ao-M 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docfcel  No.  AB-65  (Sub-^lo.  552X); 
STB  DockM  Na  AB-290  (Sub-No.  201X)] 

CSX  Transportation,  Inc. — 
Abandonment  Exemption— in  Raleigh 
County.  WV;  Norfolk  and  Western 
Raihway  Company— Discontinuance  of 
Trackage  Rights  Exemption— in 
Raleigh  County.  WV 

On  December  3, 1997.  CSX 
Transportation,  Inc.  (CSXT),  and 
Norfolk  and  Western  Railway  Company 
(N&W)  •  filed  with  the  Surface 
Transportation  Board  (Board)  a  petition 


■  NSW  is  a  wholly  own«d  subsidiary  of  Norfolk 
Southern  Railway  Company. 


under  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
for  CSXT  to  abandon  and  N&W  to 
discontinue  trackage  rights  over 
approximately  6.24  miles  of  line 
between  milepost  CAR-0.58  at  Beckley 
Junction,  WV,  and  milepost  CAR-6.82 
at  the  end  of  the  track  at  Cranberry,  WV, 
which  traverses  U.S.  Postal  Service  7[SP 
Codes  25801,  25813,  25827,  25832, 
25919.  and  25920,  in  Raleigh  County, 
WV.  The  line  includes  the  stations  of 
Beckley,  located  at  milepost  CAR-1, 
Sprague,  located  at  milepost  CAR-4, 
Skelton,  located  at  milepost  CAR-5,  and 
Cranberry,  located  at  milepost  CAR-6. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  CSXT's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 
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The  interest  of  nilxDad  employees 
will  be  protected  by  On§on  Short  Line 
R.  Co.—  Abandonomnt    Go*hen.  360 
I.C.C  91  (1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  Bnal 
decision  will  be  issued  by  March  23, 
1998. 

Any  ofEsr  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 

Ctition  for  exemption.  Each  OFA  must 
accompanied  by  the  filing  fee,  which 
currently  is  set  at  $900.  See  49  CFR 
.1002.2(0(25). 

All  interested  persons  should  be 
•ware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  undv 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  DO  later  than  January  12. 1998.  Each 


trail  use  request  must  be  accompanied 
by  a  S150  filing  fee.  See  49  CFR 
1002.2(0(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  Nos.  AB-55 
(Sub-No.  552X)  and  AB-290  (Sub-No. 
201X)  and  must  be  sent  to:  (1)  Surface 
Transportation  Board.  Office  of  the 
Seoetary,  Case  Control  Unit,  1925  K 
Street.  N.W..  Washington.  DC  20423- 
0001:  and  (2)  Charles  M.  Rosenberger, 
CSX  Transportation.  Inc..  500  Water 
Street— J150,  Jacksonville,  FL  32202: 
and  James  R.  Paschall,  Norfolk  Southern 
Corporation,  Three  Commercial  Place. 
Norfolk.  VA  23510-2191. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
ragulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 


(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.1 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS).  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service 

Dsdded:  DKxmber  12, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Offica  of  Piocsedii^s. 
VanMo  A.  WilUaiea. 
Secretary. 
IFR  Doc.  97-33336  FiM  12-22-97;  8:45  am) 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editoriai  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule. 
STKJ  Notice  docunwnts.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewttere  in  ttte  issue. 


DEPAirrMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFR  Part  457 
Rm0683-AA78 

HytKid  Seod  Crop  Insurance 
Regulations;  and  Common  Crop 
Insurance  Regulations,  Hyi>rld  Seed 
Com  Crop  Insurance  Provisions 

CojTectioii 

In  rule  document  97-32498  beginning 
on  page  65344.  in  the  issue  of  Friday. 
Deromber  12, 1997,  make  the  following 
corrections: 

1457.152  [Corredadl 

1.  On  page  65351,  in  the  third 
column,  in  §457.152  paragraph 
designated  11(a).  in  the  fifth  line,  "and" 
should  read  "that". 

2.  On  page  65352,  in  the  first  coltmm, 
in  §457.152  paragraph  designated 
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12(c)(6),  in  the  last  line,  "result  of  lor 
variety;  and"  should  read  "result  of 
12(c)(5)  from  the  result  of  section 
12(c)(2)  if  there  are  more  than  one  type 
or  variety:  and". 
BHXSMOooc  isos-evo 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  506, 544, 545, 552. 559, 
560. 561. 563, 565. 567. 575 

[Na97-12q 

Tschnical  Amandmants 

CoTtection 

In  rule  document  97-32829  beginning 
on  page  66260  in  the  issue  of  Thursday, 
December  18. 1997.  in  the  BTECTIVE 
DATE  section  "December  18. 1998" 
should  read  "December  18, 1997". 
BauMQCooE  iae»«i4 


Tuesday 
December  23,  1997 


Part  II 


Department  of  Labor 

Office  of  Workers  Compensation 
Programs 

20  CFR  Parts  10  and  25 
Claims  for  Compensation  Under  the 
Federal  Employees'  Compensation  Act; 
Compensation  for  Disability  and  Death  of 
Noncitizen  Federal  Employees  Outside 
the  United  States;  Proposed  Rule 
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DEPARTMENT  OF  LABOR 

Office  of  Workers'  Comperwatlon 
ProQrems 

20  CFR  Parts  10  and  25 
nm  Number  121S-AB07 

Claims  for  Compensatlori  under  ttie 
Federal  Employees'  Compensation 
Act;  Compensation  for  Oisablllty  aiHl 
Deatti  of  Nondtizen  Federal 
Employees  Outside  ttte  United  States 

AQBICV:  Office  of  Workers' 
Compensation  Progranu.  Employment 
Standards  Administration.  Labor. 
ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  The  Department  of  Labor 
proposes  to  revise  the  regulations 
governing  the  administration  of  the 
Federal  Employees'  Compensation  Act 
(FECA).  which  provides  benefits  to  all 
civilian  Federal  employees  and  certain 
other  groups  of  employees  and 
individuals  who  are  injured  or  killed 
while  performing  their  jobs.  The  Office 
of  Workers'  Compensation  Programs 
(OWCP)  administers  tbe  FECA. 

The  existing  rules  have  been  entirely 
rewritten  using  plain  English  and  have 
also  been  reorganized  into  a  more 
accessible  format.  A  number  of 
significant  changes  are  made  in  the 
proposed  regulations,  including  new 
sections  implementing  amendments  to . 
the  law  which  provide  for  suspension  of 
benefits  during  incarceration  and 
termination  of  benefits  for  conviction  of 
fraud  against  the  program:  changes  to 
the  continuation  of  pay  (COP) 
provisions,  including  reducing  to  30 
days  the  time  within  which  COP  may  be 
used  where  there  is  a  recurrence  of 
disability;  paying  for  an  attendant  as  a 
medical  expense  instead  of  as  a 
supplemental  payment  to  the  claimant: 
inclusion  of  OWCP  nurse  services  in  the 
definition  of  vocational  rehabilitation 
services:  clarifying  the  review  process 
by  distinguishing  between  modification 
on  the  Director's  own  motion  (in  which 
case  no  new  evidence  or  argument  is 
needed  to  reopen  claim)  and 
reconsideration  at  the  request  of  the 
claimant  (which  will  require  the 
claimant  to  provide  new  evidence  or 
argument  to  reopen  the  claim); 
restricting  opportunities  to  postpone 
oral  bearings;  clarification  of  subpoena 
authority;  streamlining  the  standards  for 
review  of  attorney  fiaes;  provision  of 
more  detailed  guidance  in  regard  to 
claims  involving  the  liability  of  a  third 
party;  and  clarification  of  procedures 
with  respect  to  claims  filed  by  non- 
Federal  law  enforcement  officers.  Also 


included  in  the  proposed  regulations  is 
a  major  revision  of  the  medical  fee 
schedule  to  include,  for  the  first  time, 
pharmacy  and  inpatient  hospital  bills. 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  23. 
1998. 

ADDRESSES:  Send  written  comments  to 
Thomas  M.  Markey,  Director  for  Federal 
Employees'  Com[>ensation.  Employment 
Standards  Administration,  US. 
Department  of  Labor,  Room  S-3229,  200 
Constitution  Avenue  NW..  Washington, 
DC  20210:  Telephone  (202)  219-7552. 

FOR  FURTHER  MFORMATION  COMTACT: 

Thomas  M.  Markey,  Director  for  Federal 
Employees'  Compensation,  Telephone 
(202)719-7552.  a-^- 

SUPPlfMBfTARY  MTORMATION:  The  FECA 
provides  compensation  for  wage  loss, 
medical  care,  and  vocational 
rehabilitation  to  Federal  employees  and 
certain  other  individuals  who  are 
injured  in  the  performance  of  their 
duties,  or  who  develop  illness  as  a 
result  of  factors  of  their  Federal 
employment.  It  also  provides  monetary 
benefits  to  the  survivors  of  employees 
who  are  killed  in  the  performance  of 
duty  or  die  as  the  result  of  factors  of 
their  Federal  employment 

The  program's  regulations  were  last 
substantially  revised  in  1987.  Since 
then,  new  provisions  have  been  added 
to  the  statute,  and  experience  has  shown 
that  certain  parts  of  tlie  regulations  need 
clarification  or  revision  to  improve  and 
streamline  the  claims  process.  In 
addition,  there  has  been  a  significant 
increase  in  the  number  and  complexity 
of  OWCP  issues  requiring  adjudication, 
which  has  strained  the  administrative 
resources  available  to  fulfill  OWCP's 
statutory  mandate  to  adjudicate  and 
administer  claims.  In  addition,  several 
developments  have  enabled  OWCP  to 
devise  a  fee  schedule  applicable  to 
hospital  inpatient  and  pharmacy  bills. 
For  all  of  these  reasons,  the  rules  have 
been  comprehensively  rewritten. 

The  proposed  rules  look  significanUy 
difftsrent  than  the  existing  rules.  This  is 
both  because  they  have  been  completely 
reorganized  into  a  format  reflecting  the 
organization  of  the  claims  process  itself 
and  because  they  are  presented  in  a 

auestion-and-answef  format  instead  of 
le  narrative  form  used  in  the  existing 
rules.  We  believe  that  the  new 
organization  and  style  of  the  regulations 
presents  the  information  in  a  way 
consistent  with  the  needs  of  the  user, 
and  will  help  the  reader  more  eesily 
find  information.  In  addition, 
unnecessary  information  has  beaa 
eliminated  and  material  which  simply 
repeats  the  language  of  the  statute  itself 


has  been  removed  from  various  portions 
of  the  regulations. 

The  regulations  have  been  re- 
numbered and  substantially  re-worded. 
The  sections  have  been  grouped  by  type 
of  clainu,  where  appropriate,  so  that  the 
reader  who  wants  to  know  about  filing 
death  claims,  for  example,  need  only 
turn  to  one  section  to  get  essentially  all 
the  basic  information  about  how  such 
claims  are  filed. 

A  description  of  other  significant 
changes  made  by  these  regulations 
follows.  Cross  references  from  new 
sections  to  the  existing  ones  are  made  to 
allow  the  reader  to  better  follow  the 
changes. 

Subpart  A,  General  Provisiims 

This  subpart  is  substantially  the  same 
as  current  subpart  A  (§§  10.1  through 
10.23).  with  the  addition  of  material 
describing  the  penalties  imposed  as  a 
result  of  the  amendments  to  the  FECA 
that  added  5  U.S.C.  8146. 

Introduction 

Section  10.2  has  been  revised  to 
reflect  two  changes:  employees  of  the 
Alaska  Railroad  are  no  longer  covered 
under  the  FECA;  and  administration  of 
the  FECA  for  Panama  Canal 
Commission  employees  was  returned  to 
OWCP  in  1989. 

Definitions  and  Forms 

Section  10.5  now  includes  definitions 
that  used  to  appear  in  several  later 
subparts.  Definitions  of  terms  defined  in 
the  FECA  itself,  such  as  injury,  organ 
and  United  States  Medical  Officers  and 
Hospitals,  no  longer  appear  in  the 
regulations,  because  it  is  felt  to  be 
unnecessary  to  repeat  these  statutory 
provisions. 

Section  10.5(a)  revises  the  definition 
of  Benefits  or  Compensation  to  clarify 
that  those  terms  include  the  amounts 
paid  out  of  the  Employees' 
Compensation  Fund  for  medical 
examinations  conducted  at  the  request 
of  OWCP  as  part  bf  the  claims 
adjudication  process,  consistent  with 
OWCP's  longstanding  practice. 

Section  10.5(g)  moves  the  definition 
for  Earnings  From  Employment  Or  Self- 
Employment  from  its  existing  location 
in  Section  10.125(c)  and  revises  it  to 
clarify  that  earnings  from  self- 
employment  include  a  reasonable 
satliiiiite  of  the  cost  to  have  someone 
else  perform  the  duties  of  an  individual 
who  accepts  no  remuneration.  This 
revision  is  consistent  with  several 
decisions  by  the  Employees' 
Compensation  Appeisls  Board  (ECAB)  in 
this  area.  See.  e.g..  Edward  O.  Hamilton. 
39  ECAB  1131  (1988);  William  C 
Austin.  39  BCAB  357  (1088). 
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Section  10.5(h)  replaces  the  lengthy 
and  cumbersome  list  which  constituted 
the  old  definition  for  Employee  with  a 
shorter  list  that  omits  references  to 
coverage  afforded  pursuant  to  other 
specific  statutes,  since  the  material 
omitted  merely  refierenced  other 
statutory  provisions. 

Section  10.5(i)  simplifies  and  updates 
the  definition  of  Employer  or  Agency  by 
broadening  it  to  make  clear  that  it 
encompasses  the  vtuious  tides  now  used 
by  difierent  agencies  for  persons 
designated  to  perform  the  employer's 
tasks  in  the  FECA  claims  process.  This 
streamlining  is  not  intended  to  in  any 
way  chanse  existing  practice. 

'The  definition  olKnovringfy in  section 
10.5(n)  is  new.  It  adopts  the  definition 
fior  this  term,  consistently  used  by  the 
ECAB  in  niunerous  forfeiture  cases 
construing  section  8106(b)(2).  See.  e.g., 
Garry  Don  Young,  45  ECAB  621  (1904); 
Lewis  George,  45  ECAB  144  (1993). 

Section  10.5(x)  replaces  the  existing 
discussion  of  Recurrence  Of  Disability 
found  in  §  10.121,  which  merely 
provides  that  a  recurrence  occurs  when 
the  original  injury  causes  the  employee 
to  stop  work  again.  The  definition  of 
recurrence  being  added  to  the 
regulations  reflects  OWCP's 
understanding  of  the  term  reoirrence  as 
explained  by  the  ECAB  in  numerous 
cases  which  have  thoroughly  examined 
both  the  medical  and  non-medical 
aspects  of  this  issue.  The  new  definition 
will  also  enable  OWCP  to  recognize  the 
changes  that  have  occurred  in  the  nature 
of  fiederal  employment  in  this  era  of 
continued  government  downsizing  by 
specifically  addressing  some  situations 
that  arise  as  agencies  close  worii  sites. 
See,  e.g..  Terry  R.  Hedman,  38  ECAB 
222  (1986):  John  W.  Normand,  39  ECAB 
1378  (1988);  Don  J.  Mazurek  (Docket  No. 
93-2063,  January  23, 1995). 

The  definitions  of  Occupational 
Diteate  or  Ulness,  Physician  and 
Student  have  been  shortened,  with  no 
intent  to  make  a  substantive  change,  by 
deleting  (or  simply  referring  to) 
definitional  material  which  already 
appears  in  the  FECA. 

In  §  10.6,  current  §  10.5(b)  is  updated 
to  include  a  new  category  of 
"dependents"  for  purposes  of 
implementing  new  section  8148  of  the 
FECA.  That  amendment  requires  a 
suspension  of  benefits  when  a  claimant 
is  incarcerated  for  a  felony,  but  allows 
instead  payments  of  a  portion  of  those 
benefits  to  eligible  dependents. 

Rights  and  Penalties 

Sections  which  merely  repeat 
provisions  of  the  statute  (such  as  the 
reference  to  the  FECA  as  the  exclusive 
remedy  for  eihployees  and  their 


families)  have  been  removed.  Proposed 
§  10.16  provides  information  about 
various  provisions  of  criminal  law 
relating  to  the  FECA  claims  process.  In 
addition  to  the  description  of  the 
penalties,  a  statement  has  been  added 
explaining  that  enforcement  of  the 
criminal  laws  applicable  to  FECA 
activities  is  solely  within  the 
jurisdiction  of  the  Department  of  Justice. 
l^iiB  is  intended  to  eliminate  confusion 
on  the  part  of  some  individuals  who  ask 
that  OWCP  enforce  these  criminal  law 
provisions. 

Section  10.17  implonents  a  recent 
addition  to  the  FECA,  section  8148(a). 
Pursuant  to  section  8148(a),  any 
beneficiary  convicted  of  defi«uding  the 
fiaderal  government  in  connection  with 
a  FECA  claim  forfeits  his  or  her  right  to 
further  compensation  "as  of  the  date  of 
such  convif^on."  To  implement  this 
provision  in  a  uniform  maimer 
consistent  with  the  intent  of  the  statute, 
the  term  "conviction"  is  interpreted  in 
this  section  as  occurring  either  on  the 
date  that  a  guilty  plea  is  made  in  open 
court  or  the  date  that  a  vodict  of  guilty 
is  returned  after  trial. 

This  interpretation,  which  is 
consistent  with  opinions  issued  by  the 
Comptroller  General  and  instructions 
issued  by  that  office,  ensures 
consistency  among  various  government 
agencies  and  permits  uniform 
application  of  these  procedures  despite 
variations  among  jurisdictions  with 
respect  to  how  the  term  "conviction" 
has  been  defined  for  other  purposes.  In 
addition,  choice  of  the  date  a  guilty  plea 
is  made  in  open  court  or  a  verdict  of  ' 
guilty  is  retiuned  after  trial  fecilitates 
implementation  of  the  statutory 
provisions  because  the  date  is  easy  to 
ascertain  following  the  submission  of 
pertinent  fectual  evidence,  such  as  a 
copy  of  a  plea  agreement  or  a  judgment 
order  that  has  been  filed  in  a  criminal 
case. 

Section  10.16  implements  another 
recent  addition  to  the  FECA,  section 
8148(b).  Pursuant  to  section  8148(b), 
which  is  similar  to  provisions  of  several 
state  workers'  compensation  statutes 
and  a  provision  in  the  Social  Security 
Act,  any  beneficiary  incarcerated  for 
either  a  state  or  federal  felony 
conviction  forfeits  his  or  her  right  to 
compensation  during  the  period  of  s&ch 
incarceration.  However,  this  section  also 
provides  the  OWCP  with  the 
discretionary  authority  to  allocate  "a 
percentage  of  the  benefits  that  would 
have  been  payable"  to  an  incarcerated 
beneficiary  among  his  or  her 
dependents  using  the  percentages  stated 
in  section  8133(a)(1)  through  (5). 

In  exercise  of  this  discretion,  OWCP 
has  selected  the  gross  current 


entitiement  of  an  incarcerated 
beneficiary  as  a  "percentage"  of  such 
beneficiary's  "monthly  pay"  under 
section  8101(4).  and  the  proposed 
regulation  provides  that  the  resulting 
amount  will  be  divided,  using  the  ' 

percentages  of  section  8133(aMl) 
through  (5).  among  his  or  her 
dependents  during  the  period  of  any 
such  incarceration. 

Subpart  B,  Filii^  Noticea  and  OaisH: 
Suheaitting  Evidence 

This  subpart  contains  most  of  the 
information  in  current  §§  10.100 
through  10.122. 10.130,  and  10.140.  The 
material  in  current  §  10.102(e).  which 
addresses  the  employer's  authority  to 
provide  copies  of  forms  and  other 
records  pertaining  to  a  claim,  is  now 
addressed  generally  in  subpart  A, 
$  10.12.  Current  §  10.104.  r^arding 
physicians'  repcMts.  has  been  moved  to 
subpart  D  (Medical  and  Related 
Benefits).  Current  §  10.109(a) 
(concerning  the  payment  of  the  hnUnn^ 
of  schedule  awards)  has  been  moved  to 
subpart  E  (Compensation  and  Related 
Benefits). 

The  discussion  of  development  of 
claims  by  OWCP  foimd  in  current 
S  10.110(b)  has  been  omitted  from  the 
proposed  regulations.  This  discussion 
has  proven  to  be  misleading,  and  was 
mistakenly  assumed  to  be  a 
commitment  by  OWCP  to  undotake 
development,  despite  the  feet  that  it 
only  describes  wbust  OWCP  may.  on  an 
ad  hoc  basis,  do  even  though  the  burden 
of  proof  to  establish  the  elements  of  the 
claim  is  on  the  claimant  at  all  times. 
The  statements  in  current  §  10.120  and 
§  10.121(d)  reqtdring  the  employer  to 
report  termination  of  disability  on  Form 
CA-3  have  been  removed,  as  this 
procedure  is  no  longm  required.  Current 
%  10.150.  which  describes  OWCP's 
function  within  the  sphere  of  woriters' 
compensation  law  generally,  has  been 
entirely  removed  as  unnecessary. 

Notices  and  Claims  for  Injury,  Disease, 
and  Death — Employee  or  Surrivor's 
Actions 

In  §  10.100  and  10.102,  which  discuss 
notices  of  injury  and  occupational 
disease,  the  statements  that  the 
employer  (or  another  perscm)  may  file  a 
notice  of  injury  on  the  employee's 
behalf  are  new,  although  the  practice  it 
describes  is  a  longstanding  one.  This 
provision  is  being  added  to  the 
regulations  to  encourage  prompt  filing 
of  claims.  OWCP  cannot  provide  case 
management  services,  which  assist  in  a 
rapid  return  to  work  in  the  crucial  early 
days  of  disability,  without  prompt 
notice.  An  informational  statement  that 
a  claimant  may  withdraw  a  claim  before 
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it  has  been  adjudicated  has  also  bean 
added  to  these  sections  as  well  as  to 
§10.106. 

Section  10.101  highlights  the  need  for 
the  employee  to  file  a  wage  loss  claim 
'(form  CA-7  or  CA-«)  in  wder  to  receive 
wage-loss  beneHts  (compensation):  this 
is  in  addition  to  the  initial  notice  of 
injury  (form  CA-1  or  CA-2)  which  must 
be  filed  for  every  injury,  whether  or  not 
the  injury  results  in  lost  wages.  The 
need  to  file  a  separate  claim  for  wage 
loss  has  in  the  past  sometimes  been  a 
point  of  confusion  among  claimants, 
who  do  not  realize  that  even  though 
they  filed  the  form  notifying  OWCP  of 
an  injury.  OWCP  has  no  way  of  luiowing 
that  the  person  has  slopped  work  and 
lost  wages  unles»  the  CA-7  or  CA-8 
claims  for  wage  loss  are  also  filed.  In 
addition,  the  10-day  time  frame  within 
which  the  employee  must  Hie  the  wage- 
loss  claim  has  been  changed  to  14  days 
to  conform  to  the  two-week  pay  cycle 
observed  by  most  federal  agencies  and 
by  OWCP.  The  longstanding  practice 
that  an  employee  may  file  a  claim  for 
permanent  impairment  (that  is,  for  a 
schedule  award)  by  letter  if  Form  CA- 
7  has  already  been  Bled  is  specified  in 
§10.104. 

Section  10.105  clarifies  the 
circumstances  under  which  a  notice  of 
recurrence  (Form  CA-2a)  is  required, 
rather  than  a  new  notice  of  injury  (Form 
CA-1  or  CA-2).  The  statement  in  (a) 
concerning  the  need  to  file  a  new  notice 
of  injury  or  episode  of  occupational 
disease  is  being  added  as  a  clarification 
that  reflects  current  OWCP  practice. 

The  statement  in  §  10. 106  that  the 
employer  may  file  the  claim  on  the 
survivor's  behalf  is  new.  It  is  added  to 
encourage  prompt  Tiling  of  claims.  The 
regulations  also  explain  that  the  claim 
may  be  withdrawn  before  adjudication 
in  order  to  conserve  resources. 

Notices  and  Claims  for  Infury,  Disease, 
and  Death — Employer's  Actions 

Proposed  §10.110.  which  discusses 
the  employer's  responsibilities  when  a 
notice  of  traumatic  injury  or 
occupational  disease  has  been  received, 
shortens  the  time  frame  for  submission 
of  notices  of  injury  and  occupational 
disease  from  10  to  five  work  days,  and 
the  regulations  now  make  clear  that  the 
employer  should  not  wait  for  any 
supporting  evidence  before  sending  the 
form  to  OWCP.  These  changes  reflect 
OWCP's  increasing  emphasis  on  early 
receipt  of  notices  of  injury  and  claims 
for  compensation,  which  enables  rapid 
initiation  of  adjudication  and  case 
management  procedures,  as  well  as 
payment  of  benefits,  and  an  earlier 
return  to  work. 


Proposed  §10.111  discusses  the 
employer's  responsibilities  when  a 
claim  for  compensation  due  to  disability 
or  permanent  impainneot  has  been 
received.  It  also  changes  the  time  frames 
for  submittal  of  a  claim  for  initial 
disability  when  the  employee  is 
receiving  continuation  of  pay.  Similarly, 
a  statement  emphasizing  that  the 
employer  should  provide  the  employee 
with  a  Form  CA-8  to  claim  continuing 
disability  has  been  added  to  §  10.112. 
Both  changes  represent  long-standing 
practice  on  the  part  of  OWCP  and  most 
federal  employers. 

The  statement  that  the  employer  may 
not  charge  for  assisting  survivors  in 
filing  claims,  which  is  found  in  current 
§10.108.  has  been  removed  as 
unnecessary  from  §10.113.  which 
discusses  the  employer's 
respoiuibilities  when  an  employee  dies 
from  a  work-related  injury  or  disease. 

Evidence  and  Burden  of  Proof 

Section  10.115  describes,  in  a  more 
comprehensive  and  speciHc  manner 
than  the  existing  regulations,  the  Ave 
basic  requirements  which  have  long 
been  required  of  a  claimant.  It  supplants 
the  description  in  the  existing 
§  10.110(a).  which  is  more  procedural 
and  technical,  and  which  contains 
information  (such  as  what  medical 
evidence  is  required)  that  is  already  in 
development  letters  and  occupational 
disease  checklists  provided  directly  to 
the  claimant.  The  need  to  submit 
supporting  medical  evidence  when 
wage  loss  benefits  are  claimed  is 
enif>hasized.  as  this  requirement  is  not 
always  clear  to  employees. 

Section  10.116  includes  a  reference  to 
OWCP's  use  of  checklists  to  assist  the 
claimant  and  employer  in  determining 
what  information  needs  to  be  submitted 
for  certain  occupational  disease  cases. 
While  these  checklists  have  been  in  use 
for  many  years,  and  provide  specific 
guidance  on  what  information  is 
required  for  different  types  of  claims, 
they  have  not  previously  been 
mentioned  in  the  regulations. 

Decisions  on  Entitlement  to  Benefits 

New  §10.125  revises  the  language  in 
existing  §10.130  to  include,  in  the  list 
of  authorities  used  to  adjudicate  claims, 
decisions  of  the  Employees' 
Compensation  Appeals  Board 
interpreting  the  FECA  itself.  This 
statement  is  added  to  provide  claimants 
and  employers  with  a  general  idea  of  the 
precedents  used  in  making 
determinations. 

Sections  10.160-10.166  of  the  existing 
regulations  authorize  OWCP  to  appoint 
a  representative  and  to  supervise  the 
management  of  the  claimant's  funds  by 


the  representative  payee.  Section  10.424 
of  the  new  regulations  regarding 
representative  payees  provides  that  a 
representative  payee  will  be  appointed 
only  in  situations  in  which  no  court  or 
administrative  body  authorized  to  do  so 
has  appointed  a  guardian  or  other  party 
to  manage  the  financial  affairs  of  the 
claimant,  since  such  an  appointment 
constitutes  sufficient  authorization  for 
payment  of  FECA  benefits  by  OWCP  to 
the  party  so  appointed.  Furthermore, 
OWCP  no  longer  will  attempt  to 
supervise  a  representative  payee's 
activities,  but  will  instead  rely  upon 
appointment  of  a  guardian  under 
applicable  state  law  and  supervision  in 
accordance  with  those  procedures  as 
necessary. 

Subpart  C,  Continuation  of  Pay 

This  subpart  covers  the  same  material 
as  current  subpart  C  (§§10.200  through 
10.209).  The  general  rules  found  in 
current  §10.201  have  been  rearranged 
and  placed  in  different  sections.  The 
criteria  for  eligibility  in  current 
§10.201(a)  are  now  found  in  §  10.205. 
Current  §10.201(b)  is  now  found  at 
§10.215;  current  §  10.201(d)  is  now 
found  at  §  10.200;  and  current 
§§10.201(e)  and  (f)  are  now  found  at 
§10.223. 

Eligibility  for  CXDP 

Sections  10.205  (d)  and  10.207 
address  the  time  frames  applicable  for 
paying  continuation  of  pay  (COP)  when 
there  is  a  recurrence  of  injury.  Under 
the  current  rule,  COP  is  payable  only 
when  the  disability  begins  within  90 
days  of  the  date  of  injury  (see  current 
§10.201).  Similarly,  when  an  injured 
employee  returns  to  work  but  stops 
again,  any  remaining  COP  is  payable  for 
the  additional  time  lost  (see  current 
§10.208(b)(3)).  The  proposed  rules 
shorten  the  90-day  period  to  a  30-day 
period  in  both  situations. 

The  90-day  period  presently  set  forth 
in  §  10.202(a)  and  (b)  was  initially 
adopted  to  ensure  that  injured  workers 
(who  filed  claims  for  COP  within  30 
days)  would  receive  the  full  45  days  of 
COP,  while  at  the  same  time  afi^ording 
employers  and  OWCP  sufficient  time  to 
develop  and  adjudicate  claims.  Such  a 
grace  period  is  no  longer  necessary 
since  the  employing  agencies  are 
referring  Form  CA-7s  and  CA-8s 
(claims  for  compensation)  to  OWCP  in 
a  timely  manner  and  OWCP  is 
adjudicating  about  93  percent  of  these 
claims  and,  where  appropriate, 
authorizing  the  payment  of  claims  for 
disability  compensation  (CA-7s  and 
CA-88)  within  14  days  of  receipt. 

OWCP  has  focused  on  minimizing  or 
eliminating  lost  work  time  entirely. 
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which  requires  eaiiy  intervention  in  the 
case.  When  the  employer  pays  COP, 
OWCP  may  not  necessarily  even  know 
about  lost  work  time.  The  artificial 
extension  of  the  COP  period  under  the 
90-day  rules  makes  it  difficult  to 
intervene  in  cases  where  lost  time  is 
continuing  at  the  point  when  early 
intervention  is  crucial.  It  is  no  longer 
necessary  to  forego  the  opportiinity  for 
this  early  intervention  to  ensure  that 
income  is  not  disrupted.  Indeed,  since 
COP  was  first  introduced,  payment 
performance  has  improved  measurably, 
and  the  time  frames  were  reduced  in 
1987  from  six  months  to  the  current  90 
days.  OWCP's  early  intervention  efforts 
now  support  an  additional  reduction  of 
the  period  to  30  days,  which  is  the 
period  chosen  by  Congress  as  the  time 
frame  within  which  the  initial  claim  has 
to  be  filed. 

Calculation  of  COP 

Proposed  §10.217  reworks  material 
foimd  in  current  §  10.201(b}.  which 
contains  a  lengthy  discussion  of  when 
COP  is  payable.  Among  other  things,  the 
discussion  addresses  situations  where 
an  employee  continues  to  work  in  a 
diSarent  position  because  he  or  she  is 
unable  to  Mroric  in  the  job  held  on  the 
date  of  injury.  The  existing  rule  has 
been  re-written  to  remove  excess 
verbiage  and  to  make  clear  that  COP  is 
chargeable  where  the  employee  who 
continues  to  work,  but  in  a  diffarent  job, 
wfould  otherwise  inctir  a  reduction  in 
pay  because  of  the  injury,  but  for  COP. 
There  is  no  intention  to  change  the 
substance  of  the  current  rule.  Since  the 
methods  of  computing  pay  differ  among 
agencies,  it  is  difficult  to  capture  all  the 
variables,  so  we  invite  comments 
particularly  from  agencies  on  whose 
practices  these  new  rules  could 
inadvertently  have  an  unintended 
adverse  effect. 

Contxoyettion  and  Termination  of  COP 

Section  10.222(b)  allows  an  employer 
to  terminate  COP  when  a  preliminary 
notice  of  a  disciplinary  action  issued 
before  the  injury  becomes  final  or 
otherwise  effective  during  the  COP 
period.  Current  §10.201  states  that  the 
final  written  notice  of  termination  of 
employment  for  cause  must  have  been 
issued  before  the  date  of  injtuy.  The 
proposed  change  corrects  an  overly  rigid 
rule  and  better  reflects  the  disciplinary 
process  itself.  It  simply  ensures  that  the 
employee  and  the  employer  are  put  in 
the  same  position  as  that  which  would 
have  existed  but  for  the  injury;  the 
salary  would  not  have  continued 
because  of  the  disciplinary  action  and 
therefore  COP  should  not  be  paid. 


Subpart  D,  Medical  and  Related 
Benefits 

This  subpart  contains  most  of  the 
information  found  in  current  subpart  E 
(§§10.401  through  10.413),  except  that 
some  of  the  material  about  medical 
reports  and  payments  (§§10.410  through 
10.413)  has  been  moved  to  new  subpart 
I.  The  definitions  contained  in  current 
§10.400  have  been  shortened  and 
moved  to  subpart  A.  This  subpart  also 
addresses  the  subjects  of  current 
§§10.104(a)  and  10.305.  Current 
§10.401(d),  which  addresses  the  status 
of  federal  health  units,  has  been 
removed  as  superfluous.  Current 
§10.406.  which  concerns  dental 
benefits,  has  been  removed  entirely  as 
dental  care  is  just  one  of  many 
specialized  forms  of  treatment 
authorized  under  the  FECA,  and  it 
presents  no  special  issues  which  need  to 
be  addressed. 

Emergency  Medical  Care 

In  §10.300,  the  statement  that  the 
employer  need  not  issue  a  Form  CA-1 6 
more  than  one  week  after  the  occurence 
of  the  claimed  injtuy  has  been  added. 
This  statement  reflects  long-standing 

Eractice,  consistent  with  a  purpose 
ahind  the  issuance  of  this  form,  which 
is  designed  to  ensure  that  necessary 
immediate  medical  care  is  not  hindered 
through  uncertainty  by  the  provider  of 
who  is  responsible  for  payment  Section 
10.301  addresses  often-asked  questions 
and  reflects  long-standing  policy,  by 
making  clear  that  the  physician 
designated  on  the  CA-16  may  refer  a 
claimant  for  additional  treatment  and 
OWCP  will  pay  the  appropriate 
associated  costs. 

Section  10.303  is  new  and  is  intended 
to  provide  uniform  guidance  to 
employers  who  have  questions  about 
whether  it  is  proper  to  use  a  Form  CA- 
16  to  authorize  medical  testing  at  OWCP 
expense  when  their  employees 
experience  an  exposure  to  a  workplace 
hazard.  It  has  been  a  patter  of 
longstanding  practice  for  OWCP  to 
discourage  the  use  of  Form  CA-16  in 
this  kind  of  situation  and  to  remind 
employers  that  they  may  be  under  an 
obligation  independent  of  the  FECA  to 
provide  their  employees  with  medical 
testing  and/or  other  services.  This 
regulation  reflects  this  practice,  as  well 
as  OWCP's  policy  regarding  payment  for 
preventive  treatment. 

Medical  Treatment  and  Related  Issues 

In  §  10.310,  the  references  to  cost- 
effoctiveness  with  respect  to  appliances 
and  supplies  and  to  generic  equivalents 
of  prescribed  medications  are  new.  They 
reflect  the  need  for  OWCP  to  control 


costs  wherever  possible  in  the  current 
medical  environment  OWCP  will  not 
approve  an  elaborate  appliance  or 
service  where  a  more  iMsic^ne  is 
suitable,  and  full  reimbursement  for  the 
appliance  or  service  may  not  be  made 
without  prior  approval  by  OWCP. 

OWCP  receives  many  questions  from 
employees  and  chiropractors  concerning 
the  parameters  of  chiropractic  care,  and 
§  10.311  provides  more  specific 
guidance.  Two  changes  to  current 
practice  are  made  for  administrative 
convenience:  the  definition  of 
"subluxation"  which  appears  in  current 
§  10.400(e)  has  been  moved  to  new 
§  10.5(aa),  and  a  statement  that  OWCP 
will  not  necessarily  require  the  x-ray  or 
a  report  of  the  x-ray  before  adjudication 
has  been  added. 

Section  10.312,  which  concerns  the 
services  of  clinical  psychologists,  is  also 
new.  Treatment  of  FECA  claimants  by 
clinical  psychologists  has  become  much 
more  common.  Cases  where  a  claimant 
exhibits  or  alleges  both  physiological 
and  psychological  conditions  have 
presented  problems  concerning  the 
proper  scope  of  practice  and  the  needs 
of  C5WCP  for  comprehensive  medicAl 
reports  addressing  both  conditions. 
Section  10.312  specifies  that  a  clinical 
psychologist  may  treat  a  FECA  claimant 
as  a  physician  within  the  scope  of 
practice  allowed  by  applicable  state  law. 

Section  10.313  has  been  added  to 
address  frequently  asked  questions 
concerning  preventive  measures.  It 
reflects  OWCP  policy  as  stated  in  its 
internal  procedures.  What  distinguishes 
situations  where  preventive  treatment 
may  be  authorized  from  those  where  it 
may  not  be  authorized  is  the  presence 
of  a  verifiable  work-related  injury. 
Without  such  an  injury,  preventive 
treatment  cannot  be  authorized. 

Attendants 

Section  10.314,  which  concerns  the 
services  of  attendants,  represents  a 
significant  departure  from  current 
practice.  At  present,  an  allowance  may 
be  paid  directly  to  a  claimant  for  the 
services  of  an  attendant  (limited  by 
statute  to  a  mayiTmim  of  $1,500  per 
month).  Because  the  payment  is  made 
directly  to  the  claimant.  OWCP  has  no 
opportunity  to  properly  account  for  the 
expenditures,  nor  to  monitor  the  quality 
of  the  services  provided. 

The  payment  is  a  tax-free 
augmentation  of  compensation,  and  as 
the  proposed  rule  makes  clear,  the 
Director  has  determined  that  requests 
for  this  augmentation  will  no  longer  be 
considered.  Individuals  who  have  been 
awarded  an  attendant  allowance  before 
the  effective  date  of  the  final  rule, 
however,  would  continue  to  receive  it  as 
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long  as  the  service  U  otherwise 
necessary.  Although  the  augmentation 
|Mi3nnent  will  no  longer  be  coiuidered, 
and  no  new  awards  made,  any  necesaary 
Mfvicea  will  still  be  payable  (up  to 
SISOO  per  month)  but  by  direct 
payments  to  the  provider,  as  is  generally 
the  case  for  all  other  services. 

There  are  several  reasons  for  this 
change.  Foremost  among  these  is  that  it 
offers  OWCP  greater  fiscal  control  and 
quality  review,  while  continuing  to 
ensure  that  any  necessary  personal  care 
services  will  continue  to  be  available  to 
the  claimant.  First,  augmentation  itself 
is  paid  very  rarely.  The  attendant 
services  for  which  the  supplemental 
income  provided  for  under  5  U.S.C. 
8111(a)  is  intended,  is  not  often 
neceaaaiy  without  the  concurrent  need 
tot  medical  services.  Under  these 
circumstances,  the  trained  medical 
personnel  necessary  to  perform  the 
medical  functions  also  take  care  of  the 
personal  care  needs,  and  both  are,  and 
can  continue  to  be  paid  for  as  a  medical 
service. 

Second,  even  when  only  personal  care 
services  are  necessary,  OWCP  may  pay 
for  them  directly  under  5  U.S.C.  8103. 
The  administrative  resources  expended 
in  considering  applications  for  this 
augmentation  of  compensation  under 
section  8111(a)  are  excessive,  and  most 
are  denied  because  there  is  no  showing 
that  the  services  are  necessary.  It  is 
expected  that  fewer  requests  for  these 
services  will  be  received  when  the 
payments  are  made  directly  to  the 
provider  like  almost  all  other  services. 
Where  the  claimant  can  show  that  the 
services  are  necessary  (by  providing 
sufficient  medical  documentation), 
however,  they  will  still  be  provided  for. 

Another  reason  for  this  change  is  that 
by  paying  the  providers  of  such  service, 
OWCP  will  gain  both  increased 
financial  accountability  and  better 
quality  control  than  now  exists. 
Currently,  the  allowance  is  paid  directly 
to  the  claimant  resulting  in  OWCP 
having  no  efiiactive  administrative 
control;  we  are  unable  to  determine 
whether  the  provider  is  charging  too 
much  for  the  services,  for  example,  or 
even  in  some  cases  whether  the 
allowance  is  actually  being  spent  for  the 
services.  By  paying  for  any  necessary 
services  directly,  under  section  8103, 
instead  of  providing  an  allowance  to  the 
claimant,  under  section  8111(a),  these 
costs  will  be  subject  to  the  same 
administrative  controls  to  which  most 
other  bills  for  services  and  supplies  are 
subject.  Bills  will  be  submitted  to 
OWCP  directly  by  the  provider,  they 
will  be  subject  through  the  OWCP  fee 
schedule  to  a  maximum  monthly  charge 
of  $1,500:  bills  for  services  will  be 


scrutinized  to  ensure  the  charges  ara 
correct;  it  will  be  OWCP.  not  the 
claimant,  who  will  be  responsible  for 
resolving  any  problems  with  the 
payments;  and  a  record  of  payments  to 
the  provider  will  be  reported  to  the 
Internal  Revenue  Service  on  form  1099 
at  the  end  of  each  year. 

In  addition  to  financial 
accountability,  the  quality  of  services 
can  better  be  monitored.  Providing 
supplemental  compensation  to  the 
injured  employee  under  section  8111 
hsis  in  many  instances  encouraged 
family  members  to  take  on  the  personal 
care  services,  even  though  they  may  not 
be  trained  or  well-suited  to  this  task. 
Paying  the  provider  directly  will  give 
OWCP  an  added  degree  of  review  to 
ensure  that  the  necessary  services  are 
being  provided  by  a  home  health  aide, 
licensed  practical  nurse  or  similarly 
trained  individual  better  able  to  provide 
the  care  needed.  Where  a  family 
member  can  show  he  or  she  has  the 
appropriate  qualifications  and  training, 
there  will  be  nothing  to  prevent  them 
from  providing  the  service  and  receiving 
payment 

Section  10.316,  which  concerns  an 
emplojree's  request  to  change  his  or  her 
primary  treeting  physician,  clarifies  that 
an  employee  need  not  consult  OWCP  for 
approval  when  the  physician  initially 
selected  refera  the  employee  to  a 
specialist  appropriate  to  the  nature  of 
the  injury.  Examples  of  frequently- 
approved  requests  for  a  chainge  of 
physician  are  also  provided  to  illustrate 
the  decision-making  process. 

Directed  Medical  Examinations 

Sections  10.320  and  10.321  concern 
second  opinion  and  refaree 
examinations.  A  statement  has  been     - 
added  to  make  cleer  that  the  claimant  is 
not  entitled  to  have  anyone  attend  such 
examinations  (except  for  a  physician  of 
his  or  her  choice,  at  a  second  opinion 
examination)  unless  OWCP  finds  that 
exceptional  circumstances,  such  as  the 
need  for  having  an  interpreter  for  a 
hearing- impaired  claimant,  exist.  This 
statement  was  added  to  address 
situations  where  representatives  and 
other  parties  wished  to  sit  in  on 
examinations,  even  though  this  action 
can  be  disruptive.  The  statement  that  a 
case  file  may  be  sent  for  second  opinion 
or  referee  review  where  an  actual 
examination  is  not  needed,  or  where  the 
employee  is  deceased,  reflects  long- 
standing pracdoe  and  is  consistent  with 
ECAB  precedent  on  this  issue. 

In  §  10.323,  which  addresses  fiailure  to 
report  for  or  obstruction  of  a  second 
opinion  or  referee  examination,  a 
sentence  has  been  added  providing  that 
actions  of  an  employee's  representative 


will  be  considered  the  actions  of  the 
employee  for  the  purposes  of  this 
section.  This  statement  was  added  to 
address  situations  where  representatives 
prevent  or  disrupt  examinations, 
thereby  hindering  OWCP  from  obtaining 
information  needed  to  adjudicate  and 
manage  claims  and  is  consistent  with 
ECAB  precedent  on  this  issue. 

Medical  Reports 

In  §  10.330,  the  list  of  contents  for 
medical  reports  has  been  expanded  to 
include  the  extent  of  disability  and 
prognosis  for  recovery,  as  these  items 
are  especially  useful  in  managing 
disability  cases.  Inclusion  of  these  items 
reflects  OWCP  practice,  and  should  help 
medical  providers  and  employees 
provide  OWCP  the  information  it 
requires  to  reach  a  decision  in  the  case. 

To  reduce  confusion  about 
submission  of  medical  reports,  the 
statement  that  use  of  form  reports  is  not 
required  has  been  added  to  §  10.331. 
Also,  this  section  makes  clear  that 
reports  must  have  signatures,  although 
recognizing  that  many  medical 
providers  use  signature  stamps  in  lieu  of 
actual  signatiues.  OWCP  reserves  the 
right  to  request  an  original  signature  on 
any  medical  report.  The  use  of  Form 
CA-1 7  to  obtain  interim  medical  reports 
is  expressly  confined  to  employees  with 
disabling  traumatic  injuries,  as  this  form 
is  not  properly  used  with  occupetional 
disease  cases. 

Subpart  E,  Conpensation  and  Kelaled 
Benefits 

This  subpart  contains  most  of  the 
information  found  in  current  subpart  D 
(§§  10.300  through  10.324),  and  it 
addresses  the  subjects  of  current 
§§  10.109,  10.126  through  10.128,  and 
§§  10.160  through  10.166.  The  very 
detailed  guidance  currently  given  with 
respect  to  the  appointment  and 
responsibilities  of  representative  payees 
has  been  condensed  into  one  paragraph, 
new  $  10.424,  as  most  of  the  current 
material  is  procedural  rather  than 
regulatory  in  nature. 

No  counterpart  to  current  §  10.310, 
which  provided  for  buy-back  of  annual 
or  sick  leave,  is  included  in  the  new 
regulations.  This  process  is  not 
authorized  or  required  by  the  FECA,  nor 
is  it  controlled  by  OWCP.  It  is 
controlled  by  each  employing  agency,  in 
accordance  with  its  general  rules 
regarding  leave  repurchase.  The  only 
relationship  between  those  rules  and 
FECA  is  the  general  prohibition  against 
paying  wage-loss  compensation  benefits 
for  any  specific  period  where  leave  has 
been  used.  OWCP  needs  to  know, 
therefore,  whether  leave  has  been  taken 
in  order  to  determine  whether 
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compensation  is  payable  for  the  same 
period.  By  including  a  refisrence  in  the 
regulations  to  the  repurchase  of  leave, 
however,  OWCP  has  inadvertently  given 
the  impression  that  OWCP  controls  or  - 
supervises  leave  buy-back  for  injiired 
workers,  and  disputes  concerning  leave 
buy-back  have  often  been  incorrectly 
submitted  to  OWCP  for  resolution.  To 
avoid  this  confusion,  the  reference  to 
leave  buy-back  has  been  removed. 
Individuals  who  %irish  to  repurchase 
leave  should  consult  with  uieir 
employing  agency.  Com{}ensation  will 
not  be  fiaid  where  leave  has  been  used. 
Once  restoration  of  leave  has  been 
authorized,  htnrever.  OWCP  will 
entertain  a  claim  for  benefits  for  that 
period  of  time. 

Compensation  for  Disability  and 
Impairment;  Compensation  for  Death 

In  S  10.400.  which  defines  total 
disability,  a  statement  explidUy 
recognizing  OWCPs  view  that  most 
employees  will  eventually  return  to 
work  has  been  added.  This  statement 
represents  long-standing  policy  as 
reflected  in  OWGP's  case  management 
procedures. 

In  §  10.404,  which  concerns  payment 
of  compensation  for  schedule 
impairment,  a  statement  that  OWCP 
uses  the  American  Medical 
Association's  Guides  to  the  Evaluation 
of  Permanent  Impairment  as  its  frame  of 
reference  for  calculating  such  awards 
has  been  added.  OWCP  has  used  this 
publication  in  calculating  schedule 
awards  for  many  years,  and  the  ECAB 
has  approved  its  use.  Since  the 
publication  is  periodically  updated. 
OWCP  generally  uses  the  newest  edition 
in  eSisct  at  the  time  of  the  decision  in 
calculating  loss  of  use. 

OWCP  has  received  a  number  of 
petitions  over  the  yeara  to  add  various 
internal  organs  to  the  list  of  schedule 
memben.  We  have  considered  each 
organ  suggested  and,  after  much 
deliberation,  decided  against  any 
additions.  This  decision  is  consistent 
with  most  state  workere'  compensation 
systems,  which  generally  do  not  provide 
schedule  awards  for  internal  organs. 

In  §  10.406  and  §  10.411.  which 
concern  maximum  and  minimum  rates 
of  compensation,  the  word  "basic"  has 
been  prefixed  to  "monthly  pay"  to 
indicate  that  locality  adjustments  are 
not  included  in  determinations  of 
maximum  and  minimum  rates  of 
compensation.  Also,  statements  have 
been  added  to  recognize  that 
compensation  paid  due  to  an  assault 
which  occurred  during  an  attempted  or 
actual  assassination  ofa  federal  official 
in  the  performance  of  duty  is  exempted 
from  the  maximum  rates. 


In  S  10.413.  the  provisions  of  current 
§  10.109  have  been  shortened  so  as  not 
to  repeat  those  appearing  in  the  FECA 
itself. 

In  §  10.417.  the  second  and  third 
paragraphs  provide  that  OWCP  may.  at 
least  twice  each  year,  request  reports  to 
verify  student  status  or  the  inability  of 
a  child  over  18  years  of  age  to  support 
himself  or  herself.  This  reporting 
schedule  is  consistent  with  most  school 
enrollment  schedules,  and  helps  avoid 
situations  where  overpayments  occur, 
by  reminding  recipients  that  individuals 
ovOT  the  age  of  18  who  are  not  enrolled 
in  school  for  any  particular  seidbster  are 
not  eligible  for  survivor  benefits. 

Adjustments  to  Compensation 

Section  10.421(c)  is  new  and  reflects 
long-standing  practice  regarding  the 
concurrent  receipt  of  compensation 
from  OWCP  and  severance  or  separation 
pay  from  the  nnployer.  With  the 
increasing  use  of  such  benefits  as  the 
government  downsizes,  the  frequency 
with  which  this  is  an  issue  has 
increased,  and  so  a  provision  addressing 
this  issue  was  included  in  the 
regulation.  This  provision  is  consistent 
with  ECAB  precedent  on  this  issue. 

Section  10.421(d)  is  also  new  and 
implements  the  changes  made  to  the 
FECA  when  the  Federal  Employees' 
Retirement  System  (FERS)  was 
instituted.  Federal  employees  whose 
retirement  benefits  are  provided  by  the 
FERS  receive  benefits  under  the  Social 
Security  (SSA)  retirement  system  as  part 
of  their  package  of  retirement  benefits. 
Federal  employees  eligible  to  receive 
retirement  benefits  under  the  Qvil 
Service  Retirement  Act  (CSRA)  must 
elect  between  FECA  benefits  and  CSRS 
retirement  benefits  and  cannot  receive 
both  at  the  same  time.  With  the 
enactment  of  the  FERS.  Congress 
amended  the  dual  benefit  provisions  of 
the  FECA  (section  8116(d)).  A  FECA 
beneficiary  may  receive  FECA  benefits 
and  SSA  benefits,  except  that  OWCP  is 
required  to  reduce  FECA  benefits  by  the 
amount  of  any  SSA  retirement  benefits 
attributable  to  the  individual's  Federal 
employment 

In  §  10.423,  which  concerns 
assignment  of  compensation  payments 
to  creditora.  a  statement  concerning 
garnishment  of  benefits  for  alimony  and 
child  support  has  been  added.  The 
language  reflects  changes  to  various 
federal  laws,  making  clear  that  FECA  as 
well  as  other  Federal  benefits  may  be 
attached  to  fulfill  alimony  and  child 
support  obligations. 

Overpayments 

The  regulations  concerning 
overpayments  have  been  extensively  re- 


written to  highlight  and  clarify  a  FBCA 
beneficiary's  obligation  to  be  aware  of 
the  period  for  which  benefits  are  paid, 
and  the  manner  in  which  overpayments 
are  declared,  contested,  and  collected. 

The  language  in  §  10.430  has  been 
added  to  describe  how  OWCP  notifies  a 
recipient  of  compensation  that  a 
pa3rment  has  becm  made,  whether  by 
paper  check  or  electronically.  This 
language  was  added  to  clarify  that  a 
recipient  is  required  to  be  aware  of  the 
•  time  period  for  which  each  payment  of 
compensation  for  wage  loss  or  schedule 
award  is  received  and  to  advise  OWCP 
of  any  discrepancies  noted.  Absent 
affirmative  evidence  to  the  contrary,  the 
beneficiary  will  be  presumed  to  have 
received  the  notice  of  payment,  whether 
mailed  or  transmitted  electronically. 
Sections  10.436  and  10.437  discuss 
the  two  circumstances  under  which  an 
overpayment  can  be  waived  punuant  to 
section  8129(b).  Section  10.436 
discusses  the  criteria  to  be  used  in 
determining  whether  recovery  would 
"defieat  the  purpose"  of  the  FECA. 
Section  10.437  discusses  the  criteria  to 
be  used  in  determining  whether 
recovery  would  "be  against  equity  and 
good  conscience."  Waiver  under 
§  10.436  because  recovery  would  defeet 
the  purposes  of  FECA  is  available  only 
to  currenUy  or  fiormerly  entitled 
beneficiaries,  which  continues  the 
application  of  that  provision  in  the 
existing  regulations.  In  $  10.437,  the 
manner  in  which  OWCP  applies  the 
"against  equity  and  good  conscience" 
test  for  waiver  of  an  overpayment  is 
revised  to  provide  that  this  particular 
test  applies  to  all  individuals  who  are 
"without  feult"  and  have  received 
compensation  because  of  an  error  of  feet 
or  law,  regardless  of  whether  or  not  they 
are  present  or  former  beneficiaries 
under  the  Act  This  change  restores  the 
statutory  distinction  between  the 
application  of  the  two  tests  for  waiver 
contained  in  section  8129(b).  which  was 
unintentionally  removed  as  a  result  of 
the  1987  revision  of  the  regulations. 

In  new  section  10.441,  language  has 
been  added  to  clarify  that  an 
overpayment  is  a  dd}t  that  is  subject  to 
the  Debt  Collection  Act  of  1982  and  that 
if  such  a  debt  is  not  repaid  OWCP  will 
attempt  to  recover  the  debt  by  any 
available  means  including  ofiiset  of 
salary,  annuity  benefits  or  referral  for 
collMtion  to  a  collection  agency  or  to 
the  Department  of  justice. 

Sulifiart  F,  Continuing  Endtlanoit  to 
Benefits 

This  sub(>art  contains  most  of  the 
information  found  in  current  §§  10.123 
through  10.128.  It  also  includes  some 
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material  from  current  §§  10.107  and 
10.110. 

Claims  for  Continuing  Disability 

The  regulation  concerning  continuing 
receipt  of  compensation  benefits,  new 
§  10.500,  has  been  written  to  include  a 
specific  statement  that  OWCP's  goal  is 
to  return  each  disabled  employee  to 
work  as  soon  as  medically  able.  The 
deHnition  of  "suitable  work"  has  also 
been  revised  to  clarify  the  criteria  by 
which  it  is  determined  that  work  is 
"suitable".  These  changes  were  made 
because  these  concepts  are  important  to 
the  program  and  important  for  both 
employees  and  employers  to 
understand. 

The  language  in  §  10.50G(a)  has  been 
added  to  inform  claimants,  employing 
agencies  and  others  of  OWCP's  long- 
standing practice  of  requiring  claimants 
to  periodically  submit  medical  evidence 
in  support  of  continuing  disability.  It 
also  includes  a  description,  based  on  a 
consistent  line  of  BCAB  precedent,  of 
the  type  of  medical  evidence  necessary 
to  support  a  claim  for  continuing 
compensation. 

The  language  in  new  §  10.500(b)  has 
been  added  to  clarify  that  OWCP  can 
require  non-invasive  testing  and 
functional  capacity  evaluations  and  that 
Cailura  to  undergo  such  testing  may 
result  in  suspension  of  benefits. 

The  discussion  of  weighing  medical 
evidence  in  $  10.500(c)  has  been  added 
to  describe  OWCP's  long-standing 
method  of  evaluating  medical  evidence. 
It  explains  that  the  conclusions  reached 
in  medical  reports  are  not  necessarily 
accsqpted  at  face  value.  Instead,  OWCP 
considscs  the  entire  report  and 
determines  the  weight  to  be  accorded  it 
based  on  a  number  of  foctors,  including 
the  extent  to  which  the  report  shows  a 
familiarity  with  the  history  of  the  case, 
whether  it  contains  objective  Hndings 
(as  opposed,  for  example,  to 
unsubstantiated  complaints),  and  the 
strength  of  the  reasoning  supporting  any 
opinion  rendered. 

Return  to  Work — Employer't 
Responsibilities 

The  discussion  of  an  employer's 
responsibilities  to  return  an  employee  to 
work  in  §  10.505  has  been  revised  to 
specifically  reference  the  provisions  of 
section  8151.  which  grants 
reinstatement  rights  to  injured 
employees  and  requires  employers  to 
take  steps  to  reemploy  them.  Language 
has  also  been  added  to  inform 
employees,  employers  and  others  that 
the  Office  of  Personnel  Management 
(not  OWCP)  administers  this  provision. 
In  the  past,  employees  and  former 
employees  have  sought  OWCP 


intervention  in  disputes  concerning 
reemployment  rights  based  upon  the 
mistaken  belief  that  OWCP  had 
jurisdiction  over  such  matters  and 
authority  over  agency  decisions 
concerning  employment  decisions.  This 
provision  of  the  regulations  is  being 
added  to  correct  that  misunderstanding 
of  OWCP's  role  in  regard  to 
reemployment. 

Section  10.506  includes  a  new    . 
provision  allowing  employers  to  contact 
employees  at  reasonable  intervals  to 
request  periodic  medical  reports 
addressing  their  ability  to  return  to 
work.  TIRs  statement  is  consistent  with 
OWCP's  case  management  procedures, 
which  are  designed  to  include  the 
employing  agency  in  the  effort  to  return 
the  injured  employee  to  work.  The 
provision  is  not  intended  to  allow 
employers  to  obtain  medical  reports  for 
any  reason  other  than  evaluation  of  an 
employee's  ability  to  return  to  work. 

Ine  discussion  of  payment  of 
relocation  expenses,  in  §  10.508.  has 
been  revised  to  include  a  provision  that 
OWCP  may  pay  relocation  expenses 
when  the  new  employer  is  other  than  a 
federal  employer,  a  situation  which  the 
current  $  10.123(f)  does  not  address. 
Requests  for  reimbursement  in  this 
context  do  not  arise  frequently,  and  the 
expenses  claimed  are  usually  modest. 

section  10.509  adds  a  discussion,  not 
contained  in  the  current  regulations,  of 
OWCP's  practice  with  respect  to  injured 
employees  who  have  returned  to  light- 
duty  work  and  are  separated  when  their 
employers  eliminate  their  light-duty 
positions  in  a  subsequent  reduction-in- 
force  (RIF)  as  part  of  a  general  agency 
downsizing  at  a  particular  work  site. 
Consistent  with  established  ECAB 
precedent,  OWCP  does  not  consider 
such  a  termination  of  employment  to  be 
a  recurrence  of  employment-related 
disability,  since  it  is  not  caused  by  a 
change  in  the  nature  or  extent  of  the 
employee's  accepted  medical  condition 
or  a  change  in  the  duties  of  the  light- 
duty  position,  which  clearly  would  have 
continued  to  be  availabl^i  in  the  absence 
of  the  RIF. 

In  such  cases,  OWCP  will  determine 
the  employee's  wage-earning  capacity 
based  on  his  or  her  actual  earnings  in 
the  former  light-duty  position,  if  such  a 
determination  is  appropriate  and  has 
not  already  been  made.  Unless  the 
employee  has  been  working  in  a 
position  for  which  the  employer  has 
prepared  a  written  position  description, 
OWCP  will  assume  that  the  employee 
was  engaged  in  non-competitive 
employment  that  does  not  represent  the 
employee's  wage-earning  capacity.  This 
requirement  is  consistent  with  ECAB 
precedent  concerning  wage-earning 


capacity  determinations,  which 
provides  that  OWCP  may  not  use  an 
unclassified  or  "odd-lot"  position  that 
has  been  specifically  tailored  to  fit  the 
work  limitations  of  a  particular  injured 
employee  to  determine  the  wage-earning 
capacity  of  that  employee.  ' 

Return  to  Work — Employee's 
Responsibilities 

Section  10.516  incorporates  into  the 
regulations  the  procedures  followed 
when  OWCP  rejects  an  employee's 
reasons  for  refusing  a  position  that 
OWCP  has  found  suitable.  OWCP 
adopted  these  procedures  several  years 
ago  in  accordance  with  the  decision  of 
the  ECAB  in  Maggie  Moore,  42  ECAB 
484  (1991).  The  proposed  regulation 
provides  for  a  15-day  period  during 
which  an  employee  may  accept  the 
offered  job  without  penalty  after  OWCP 
has  determined  that  his  or  her  proffered 
reasons  for  declining  to  accept  an  offer 
of  suitable  work  are  not  reasonable. 

Section  10.518  adds  a  discussion  of 
"vocational  rehabilitation  services"  to 
the  regulations.  This  definition  is 
intended  to  clarify  that  such  services 
include  the  services  of  registered  nurses 
working  at  the  direction  of  OWCP  to 
assist  employees  in  returning  to  work. 
These  nursing  services,  which  generally 
take  place  in  the  weeks  immediately 
following  the  injury,  are  an  integral  part 
of  OWCP's  efforts  to  return  injured 
employees  to  work.  Vocational 
rehabilitation  includes  a  variety  of 
services,  all  of  which  are  designed  to 
assist  an  injured  employee's  return  to 
work.  Including  this  definition  of 
vocational  rehabilitation  services 
clarifies  that  OWCP  considers  nuraing 
services  to  be  such  services  and  that  the 
benefits  and  sanctions  set  forth  in 
section  8104  and  section  8113(b),  which 
apply  to  other  vocational  services,  will 
also  apply  to  nurse  services.  This 
discussion  also  states  that  OWCP 
considers  vocational  evaluation,  testing, 
training  and  placement  services,  and 
functional  capacity  evaluations  to  be 
vocational  rehabilitation  services. 

Section  10.520  incorporates  into  the 
regulations  an  explanation  of  how 
OWCP  determines  an  employee's  wage- 
earning  capacity  after  completion  of  a 
vocational  rehabilitation  program.  This 
discussion  is  intended  to  inform 
employees  and  others  of  OWCP's  long- 
standing practice  in  this  area  and  is 
consistent  with  ECAB  precedent 
concerning  determination  of  wage- 
earning  capacity. 

Reports  of  Earnings  From  Employment 
and  Self-Employment 

The  FECA  authorizes  OWCP  to 
require  FECA  claimants  to  report 
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earnings  from  employment  or  self- 
employment  The  "earnings"  from 
employment  or  self-employment  that 
must  be  reported  by  any  employee  who 
is  receiving  compensation  fdr  either 
partial  or  total  disability  are  defined  in 
§  10.5(g).  The  language  in  §  10.525(b) 
has  been  added  to  duify  the  distinction 
between  the  effects  of  having  earnings, 
which  may  at  may  not  result  in  a 
reduction  of  FECA  compensation,  and 
the  effects  of  Csiling  to  report  earnings, 
which  can  resiUt  in  the  forfeiture  of  all 
compensation  paid  or  found  to  be 
payable  during  the  reporting  period. 

The  discussion  of  volunteer  activity 
in  §  10.526  has  been  added  to  clarify 
that  employees  receiving  compensation 
for  partial  or  total  disability  are  required 
to  report  volunteer  activity  as  part  of 
their  report  of  earnings  from 
employment  and  self-employment 
Volunteer  service  can  be  a  valuable 
indicator  of  the  kind  of  gainful 
employment  that  the  employee  may  be 
able  to  undertake,  and  thus  OWCP  may 
be  able  to  use  diis  information  to  help 
determine  the  employee's  wage-earning 
c^Mcity. 

The  language  in  §  10.527  has  been 
added  to  the  regulations  to  inform 
employees  and  others  of  the  foct  that 
OWCP  attempts  to  verify  reports  of 
earnings  in  a  number  of  ways,  including 
computer  matches  with  the  Ofiice  of 
Personnel  Management  and  state 
workers'  compensation  agencies. 

Reduction  and  Tennination  of 
Compenaation 

Sections  10.540  and  10.541  ate  new 
and  reflect  OWCP's  long-standing 
practices  with  respect  to  how  and  under 
what  circumstances  it  will  provide 
beneficiaries  virith  written  notice  that  it 
intends  to  either  reduce  or  terminate 
their  compensation  in  the  next  30  days, 
as  well  as  the  administrative  steps  it 
will  take  after  it  provides  such  notice. 
These  provisions  are  to  inform 
employees  and  others  when  and  how 
OWCP  notifies  beneficiaries  of  its 
intention  to  terminate  compensation 
and  to  clarify  that,  in  situations  when 
the  beneficiary  has  no  reasonable 
expectation  that  compensation  will 
continue,  OWCP  will  not  provide  this 
pre-teimination  notice. 

Sid»pait  G,  Disallowances  and  ^peals 

This  subpart  contains  most  of  the 
information  found  in  current  §$  10.130 
through  10.145,  except  for  the  material 
found  in  current  $  10.142,  which  is 
moved  to  subpart  H. 


Reconsiderations  and  Reviews  by  the 
Director 

Review  of  a  decision  on  application  of 
the  claimant  is  addressed  in  ciurent 
§  10.138(b),  and  review  of  a  decision  on 
the  Director's  own  motion  is  addressed 
in  current  §  10.138(a).  Sections  10.605 
through  10.610  revise  and  expand  the 
description  of  reviewing  a  decision  on 
application  of  the  ctaimant  and  on  the 
Director's  own  motion  in  order  to  clarify 
the  difference  between  these  two 
separate  procedures.  These  provisions 
state  that  the  Director's  authority  is  not 
subject  to  a  request  or  application. 
Further,  these  provisions  adopt  OWCP'i 
long-standing  position  that  the  Director 
does  not  need  new  evidence  or 
argument  to  review  a  decision  and  that 
the  decision  by  the  Director  to  review  a 
decision  is  not  a  proper  subject  for 
review  or  appeal. 

In  many  cases,  claimants  appear  not 
to  have  understood  the  distinction 
between  the  two  distinct  review 
procedures  authorized  by  section 
8128(a).  Some  individuals,  who  remain 
dissatisfied  with  an  OWCP  decision 
after  exhausting  all  their  review  and 
appeal  rights,  have  asked  the  Director  to 
review  the  decision  with  which  they 
disagree  pursuant  to  the  Secretary's 
authority  under  section  8128(a). 
delegated  to  the  Director,  to  review  a 
decision  on  his  or  her  own  nwtion.  The 
distinction  between  the  Director's 
authorify  to  review  a  decision  on  his  or 
her  own  motion  and  a  claimant's 
application  for  review  is  not  new  in 
practice.  Claimants  have  never  been 
entiUed  to  "apply"  for  review  outside 
the  process  described  as  a 
"reconsideration"  in  the  review  and 
appeal  options  accompanjong  all 
adverse  decisions.  When  a  request  to  the 
Director  to  review  a  decision  on  his  or 
her  own  motion  is  received,  it  has  been 
OWCP's  long-standing  practice  to  treat 
it  as  a  reconsideration  request  rather 
than  an  additional  avenue  for  claimants 
to  seek  review. 

To  alleviate  the  confusion  that  has 
been  demonstrated  in  regard  to  this 
issue,  §  10.610  specifically  states  that 
OWCP  will  not  consider  a  request  for 
review  on  the  Director's  own  motion. 
The  statutory  provbion  authorizing  a 
claimant  to  request  review  of  a  decision 
"upon  application"  is  fulfilled  by  the 
application  for  reconsideration.  Since 
no  other  mechanism  for  a  claimant 
dissatisfied  with  a  decision  to  obtain  a 
review  "upon  application"  is  available, 
OWCP  will  continue  to  treat  requests 
that  the  Director  review  a  decision  on 
his  or  her  own  motion  as  requests  for 
reconsideration. 


A  number  of  ECAB  cases  have 
addressed  the  question  of  whether  the 
Direfrtor  is  required  to  have  new 
evidence  or  argument  to  review  a 
decision  under  section  8128(a).  In  Eli 
Jacobs,  32  ECAB  1147  (1981),  Uie  ECAB 
held  that  the  Director  may  reopen  a 
claim  at  any  time  without  specifying 
what  standard,  if  any,  applied  to  that 
decision.  In  a  later  decision,  Daniel  E. 
Phillips,  40  ECAB  1111,  petition  for 
reconsideration  denied.  41  ECAB  201 
(1989),  however,  over  the  dissent  of  one 
member  of  the  panel,  the  ECAB  held 
that  to  reopen  and  rescind  acceptance  of 
a  claim,  tlw  Director  must  establish  that 
the  (Higinal  decision  was  erroneous 
througH  the  use  of  "new  or  difiarent 
evidence."  The  ECAB  reached  this- 
conclusion  without  specifying  any 
statutory  or  regulatory  basis  for  tltis 
limitation.  Its  only  rationale  was  its 
opinion  that  reopening  a  decision 
should  not  become  a  surreptitious  route 
for  OWCP  to  readjudicate  a  claim.  In 
later  cases  that  formulation  %V8S 
expanded  to  include  allo«iring  reopening 
and  rescission  of  a  prior  decision 
through  new  or  different  evidence,  legal 
argument  or  rationale.  See,  e.g.,  Beth  A. 
Quimby,  41  ECAB  683  (1990);  Billie  C 
Rae,  43  ECAB  192  (1991);  Shelby  J. 
Rycroft.  44  ECAB  795  (1993);  Laura  H. 
Hoexter  (Nicholas  P.  Hoexter).  44  ECAB 
987  (1993). 

Section  10.610  adopts  the  long- 
standing position  of  the  Director  that  the 
plain  language  of  section  8128(a) 
authorizes  the  Director,  without  pre- 
condition, to  review  a  decision  "at  any 
time."  The  existing  regulations  contain 
a  provisicm.  carried  over  in  $  10.608. 
limiting  the  right  of  a  claimant  to  obtain 
a  merit  review  and  a  new  decision  from 
OWCP  to  those  situations  in  which  the 
claimant  meets  one  of  the  requirements 
set  out  in  §  10.138(b).  Without  this 
limitation,  the  effective  administration 
of  the  program  could  be  undermined  by 
taxing  the  limited  resources  available  to 
administer  the  program  through 
frivolous  requests  for  review.  Allowing 
the  claimant  to  reopen  the  claim  just  to 
have  the  same  evidence  reviewed  again 
would  both  waste  the  claims  staff  time 
and  slow  down  the  appellate  process. 

In  view  of  the  £act  that  the  statute 
imposes  no  limitation  upon  the  right  of 
the  Director  to  review  a  decision  "at  any 
time,"  §  10.610  grants  the  Director  an 
unconditional  right  to  review  any 
decision  mthout  requiring  new 
evidence  or  argiunent  Effective 
administration  of  the  program  reqiures 
that  the  Director  be  able  to  review 
decisions  at  any  time  without  having  to 
supply  new  evidence  or  argument 

Tnis  does  not  mean,  however,  that  the 
claimant  has  no  recourse  when  the 
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Director  reviews  a  decision  and  issues  a 
new  decision  with  which  he  or  she 
disagrees.  Any  adverse  decision  is 
subject  to  the  full  range  of  review  and 
appeal  options  which  protects  the 
claimant  from  arbitrary  action.  Congress 
clearly  did  not  contemplate  restricting 
the  Dirrctor's  ability  to  reopen  a  claim 
when  it  gave  the  Director  authority  to 
review  a  decision  "at  any  time". 

Consistent  with  this  broad  authority. 
§  10.610  provides  that  the  determination 
whether  or  not  to  -vview  a  decision  on 
his  or  her  own  motion  is  not  subject  to 
reconsideration,  review  or  appeal.  Since 
the  Director  has  unfuttored  discretion  in 
deciding  whether  or  not  to  review  a 
decision,  and  any  claimant  unhappy 
with  a  new  decision  issued  after  such  a 
review  by  the  Director  is  provido<l  the 
same  rights  to  seek  reconsideration, 
review  or  appeal  associated  with  any 
OWCP  decision,  no  purpose  would  be 
served  by  allowing  further  review  of  the 
Director's  decision  to  review  a  previous 
decision. 

Hearingg 

In  §  10.615  a  provision  has  been 
added  granting  hearing  representatives 
discretion  to  conduct  an  oral  hearing  by 
telephone  or  telcjconforence.  Section 
10.616(b)  revises  the  time  period  in 
which  a  claimant  can  request  a  change 
in  the  format  of  a  hearing.  A  request 
received  by  the  Branch  of  Hearings  and 
Review  before  the  date  OWCP  issues  a 
notice  that  the  rfx:ord  is  closed  for 
written  review,  or  has  set  a  date  for  an 
oral  hearing,  will  be  granted.  Later 
requests  will  be  subject  to  OWCP's 
discretion. 

Section  10.617(g)  makes  clear  that  the 
hearing  representative  may  terminate  a 
hearing  at  any  time  that  he  or  she  deems 
the  actions  of  the  claimant  and  his  or 
her  representative  to  be  disruptive.  This 
provision  reflects  current  practice. 

The  discussion  of  issuing  subpoenas. 
§  10.619,  has  been  revised  to  set  forth 
the  criteria  for  issuing  a  subpoena.  To 
alleviate  confusion  that  has  been 
demenstrated  concerning  the 
circumstances  under  which  subpoenas 
can  be  issued,  §  10.619(a)  specifically 
provides,  consistent  with  practice  based 
upon  ECAB  precedent,  that  subpoenas 
will  be  issued  at  the  request  of  a 
claimant  only  in  connection  with 
hearings.  Moreover,  it  makes  clear  that 
this  method  of  gathering  evidence  is  to 
be  used  as  a  last  resort.  Because  the 
hearing  is  an  informal  procedure,  not 
bound  by  rules  of  evidence  or  formal 
rules  of  procedure,  the  need  for 
subpoenas  is  limited  and  is  sufficiently 
accommodated  by  providing  that  a 
subpoena  can  bo  issued  for  documents 
when  the  information  is  not  available  by 


other  means  and  for  witnesses  when 
oral  testimony  is  the  best  way  to 
ascertain  the  facts.  To  avoid  disruptions 
of  the  hearing  process  and  encourage 
early  and  active  development  of  the 
evidence,  S  10.619(a)(1)  provides  that  a 
subpoena  must  be  requested  within  60 
days  after  the  date  of  the  original 
hearing  request. 

To  clarify  the  role  of  a  representative 
of  the  employer  at  a  hearing,  the 
discussion  of  this  subject,  in  §  10.621(b), 
has  been  revised  to  specifically  note  that 
a  hearing  representative  may  deny  a 
request  by  the  claimant  that  the  agency 
representative  testify  where  the 
claimant  cannot  establish  that  such 
testimony  would  be  relevant  or  because 
the  representative  does  not  have  the 
appropriate  level  of  knowledge. 

Section  10.622  revises  the  rules 
concerning  postponement  of  oral 
hearings  to  address  problems  that  have 
arisen  since  the  institution  of  the 
current  rulos  concerning  postponements 
in  1987.  Oral  hearings  an  scheduled  at 
locations  within  a  reasouable  proximity 
to  claimants'  places  of  residence.  As  a 
result,  hearings  are  scheduled 
throughout  the  country,  several  times  a 
year  in  some  locations  and  only  once  a 
year  in  other  locations.  For  each  trip, 
one  hearing  representative  is  assigned  a 
number  o^cases  as  the  "docket".  Before 
the  trip,  the  hearing  representative  must 
review  each  file,  research  the  issues, 
and  prepare  the  record,  all  of  which 
requires  many  hours  of  work. 

Scheduling  and  workload  constraints 
prevent  OWCP  from  sending  the  same 
hearing  representative  to  the  same  city 
each  time.  Thus,  when  a  hearing  is 
postponed,  it  often  requires  that  another 
hearing  representative  repeat  the 
preparation  for  the  hearing  undertaken 
by  the  previous  representative. 
Furthermore,  in  many  cases  it  is  too  late 
to  schedule  another  case  fbr  that  slot  on 
the  docket,  thus  needlessly  delaying 
hearings  for  other  claimants. 

The  current  rule,  found  at  S  10.137, 
which  allows  a  postponement  for  "good 
cause"  if  the  request  is  received  at  least 
three  days  prior  to  the  date  of  the 
hearing,  has  proven  completely 
ineffective  at  controlling  the  waste  of 
resources  caused  by  postponements. 
Disputes  over  what  constitutes  "good 
cause"  sometimes  take  longer  and 
require  more  resources  than 
rescheduling  the  hearing  itself.  The 
result  is  delay,  not  only  for  the  claimant 
whose  hearing  was  scheduled  and 
postponed,  but  for  other  claimants 
adversely  affected  by  the  inefficiency  of 
the  current  process. 

Thus,  new  procedures  are  being 
adopted  which  provide  that,  once  the 
oral  hearing  is  scheduled,  it  cannot  be 


postponed  unless  the  hearing  can  be 
rescheduled  on  that  same  trip.  In  the 
event  that  an  oral  hearing  cannot  be 
rescheduled  on  that  same  trip,  the 
claimant  will  be  provided  a  review  of 
the  written  record  instead.  The 
proposed  limitation  is  a  reasonable 
compromise  which  will  improve  the 
administration  of  the  program.  The 
program's  resources  must  be  preserved 
to  ensure  the  best  service  to  all  those 
seeking  a  hearing.  Constant  and 
repeated  postponement  of  oral  hearings 
constitute  a  serious  drain  on  those 
resources.  The  review  of  the  written 
record  by  a  hearing  representative  as  a 
substitute  for  an  oral  hearing  has  served 
as  an  effective  way  to  provide  the 
review  contemplated  by  the  FECA  on  a 
more  timely  basis  than  resources 
otherwise  would  permit. 

In  most  cases,  the  issues  relate  to 
written  evidence  (particularly  medical 
evidence).  A  face-to-£ace  hearing  does 
little  to  clarify  medical  issues,  since  the 
determination,  in  most  cases,  must  be 
made  on  the  basis  of  written  medical 
evidence  in  the  file.  A  review  of  the 
written  record  has  been  selected, 
therefore,  as  an  effective  way  to  provide 
the  review  of  the  decision  by  a  hearing 
representative  where  the  claimant  must 
postpone  the  hearing. 

Another  change  to  the  oral  hearing 
procedure  is  to  allow  fi  claimant  to 
express  a  preference  for  scheduling  an 
oral  hearing.  OWCP  will  attempt  to 
comply  with  any  scheduling  preferences 
of  which  it  is  advised  at  the  time  of  the 
original  request.  Once  the  notice  of 
hearing  is  sent,  the  claimant  can  request 
a  change  in  the  day  and  the  time  of  the 
hearing  within  the  same  docket. 

Review  by  the  Employees' 
Compensation  Appeals  Board  (ECAB) 

Claims  on  appeal  often  have 
continuing  issues,  such  as  payments  of  " 
bills  or  actions  on  collateral  issues  such 
as  recurrences,  requiring  actions  by 
OWCP.  Sometimes,  because  the  case  is 
under  the  jurisdiction  of  the  ECAB. 
there  are  questions  as  to  what  can  and 
cannot  be  done  by  OWCP  when  cases 
are  before  the  ECAB.  To  clarify  this 
issue,  language  has  been  added  to  the 
regulations,  in  §  10.626,  which  explains 
the  circumstances  under  which  OWCP 
still  has  jurisdiction  over  issues  in  cases 
pending  before  the  ECAB. 

Subpart  H,  Specialized  Topica 

This  subpart  contains  most  of  the 
information  found  in  ciurent  subparts  G 
and  H  (§§  10.500  through  10.624).  as 
well  as  the  material  found  in  §  10.142. 
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Representation 

Current  §  10.143  states,  with  no 
elaboration,  that  a  claimant  may 
authorize  any  individual  as  a 
representative  in  a  claim  before  OWCP. 
Section  10.700  more  fully  describes  who 
may  act  as  a  representative,  what 
authority  a  representative  has.  and 
specifies  that  there  can  be  only  one 
representative  in  a  claim  at  a  time. 
These  provisions  essentially  incorporate 
current  practice. 

The  FECA  gives  to  the  Director,  as  the 
Secretary's  delegate,  the  authority  to 
approve  fees  associated  with 
representation  of  a  claim  under  the 
FECA.  In  the  past.  OWCP  claims 
personnel  have  reviewed  all  bills  for 
representatives'  services,  even  if  the 
claimant  did  not  disagree  with  the 
amount  billed.  To  reduce  the  workload 
imposed  by  extensive  review  of  bills 
with  which  claimants  do  not  disagree. 
§  10.702  implements  a  new  procedure 
by  which  OWCP  would  automatically 
approve  all  fees  unless  the  represented 
party  objects  to  the  amount  billed.  lu 
that  case,  OWCP  will  give  that  party  an 
opportunity  to  submit  further 
informaUon.  OWCP  will  then  adjudicate 
the  request  according  to  the  criteria  set 
forth  in  §  10.703(c).  This  section  adopts 
the  criteria  in  the  existing  regulations  at 
§  10.145(b),  after  removing  items  that 
are  essentially  duplicative. 

Thir^-Party  Uability 

Current  §  10.501  through  §  10.507 
essentially  restate  provisions  of  sections 

8131  and  8132  of  the  FECA.  Much  of 
that  material  has,  therefore,  been 
removed  as  redundant.  Sections  10.704 
to  10.719  explain,  interpret  and  clarify 
duties  of  FECA  claimants  and  their 
counsel  pursuant  to  sections  8131  and 

8132  of  the  FECA.  SecUon  10.705(b) 
incorporates  into  the  regulations  a 
specific  reference  to  the  fact  that  the 
Office  of  the  Solicitor  (SOL)  administers 
the  subrogation  aspects  of  certain  FECA 
claims  for  OWCP.  (This  does  not, 
however,  preclude  an  employing  agency 
from  participating  in  administering  the 
subrogation  aspect  of  its  employees' 
cases  under  a  specific  agreement  with 
OWCP.)  Section  10.706  explains  how  a 
FECA  beneficiary  is  informed  of  the 
obligation  to  pursue  a  claim  against  a 
third  party.  Section  10.707  provides  a 
list  of  all  actions  that  must  be  taken  by 
a  FECA  beneficiary  in  order  to  comply 
with  the  requirement  in  section  8131  of 
the  FECA  that  a  claimant  prosecute  an 
action  against  a  third  party  when 
required  to  do  so  by  OWCP.  The 
purpose  of  this  section  is  to  inform 
claimants  that  failure  to  comply  with 
any  of  the  requirements  in  this  section 


could  result  in  forfeiture  of  all  FECA 
benefits  arising  out  of  the  injury  at 
issue.  Section  10.708  further  details  the 
penalties  that  can  be  applied  to  a  FECA 
beneficiary  who  fails  to  prosecute  a 
claim  or  to  assign  it  to  the  United  States 
when  requested  to  do  so  by  indicating 
that  OWCP  may  order  forfeiture  of  such 
benefits  or  alternatively  could  suspend 
such  benefits  until  the  request  to  assign 
or  prosecute  is  complied  with.  In  many 
instances,  review  of  the  information 
available  to  OWCP  indicates  that  there 
is  a  possibility  of  third  party  liability, 
which,  upon  further  investigation  by 
private  counsel  consulted  by  the  FECA 
beneficiaries,  is  either  not  economical  to 
pursue  or  simply  not  meritorious. 
Section  10.709  sets  forth  the  procedure 
to  be  followed  by  a  FECA  beneficiary  to 
be  released  from  the  obligation  to 
prosecute  an  action  against  a  third 
party- 
Section  10.710  is  being  added  to  the 
regulations  to  clarify  that  any  person 
who  has  filed  a  FECA  claim  that  has 
been  accepted  or  who  has  received 
FECA  benefits  in  connection  with  a 
claim  filed  by  another  person  must 
report  any  receipt  of  money  or  other 
property  as  a  result  of  the  liabilify 
arising  out  of  that  injury  to  OWCP  or 
SOL  writhin  30  days  of  receipt.  Section 
10.711  is  being  added  to  the  regulations 
in  order  to  provide  a  step  by  step 
explanation  of  the  calculation  of  the 
reftind  to  be  paid  to  the  United  States 
and  any  credit  against  future  benefits 
calculated  in  accordance  with  the 
formula  contained  in  section  8132  of  the 
FECA.  The  only  change  contemplated 
frrtm  existing  practice  by  this  formula  is 
elimination  of  the  opportunity  to  oCEset 
pa3anent  of  medical  expenses  to  federal 
facilities  or  other  parties  from  any 
recovery.  This  practice  has  been 
allowed  as  an  administrative 
accommodation,  but  rarely  occius  and  is 
no  longer  considered  necessary.  Any 
medical  expenses  paid  directly  by  the 
FECA  beneficiary  should  be  submitted 
directly  to  OWCP  for  reimbursement  as 
appropriate. 

Section  10.712  incorporates  into  the 
regulations  OWCP's  longstanding 
practices  in  regard  to  what  amounts  are 
included  in  the  gross  recovery  reported 
in  connection  with  third  party  liabilify 
fbr  an  injury  covered  by  the  FECA. 
Section  10.713  is  being  incorporated 
into  the  regulations  to  require  that  a 
FECA  beneficiary  who  receives  a 
structured  settlement  (one  which 
provides  for  payment  of  funds  over  a 
specified  period  of  time  rather  than 
immediately)  report  as  the  gross 
recovery  the  present  value  of  the  right 
to  receive  all  of  the  payments  called  for 
in  the  settlement.  This  requirement  is  in 


keeping  with  the  plain  language  of 
secUon  8132  of  the  FECA.  which  covers 
the  receipt  of  "money  or  other  property" 
and  the  recognition  that  the  right  to 
receive  a  stream  of  payments  in  the 
futvue  is  clearly  a  valuable  property 
right.  This  definition  is  intended  to 
overrule  the  holding  of  the  ECAB  in 
Benjamin  S.  Purser.  Jr..  42  ECAB  204 
(1990). 

Section  10.714  sets  forth  the  manner 
in  which  OWCP  calculates 
disbursements  which  it  makes  in 
connection  with  a  FECA  claim  to  be 
refunded  in  accordance  with  the 
formula  set  out  in  section  8132  and 
S  10.711  of  these  regulations.  The  only 
change  from  existing  practice  is  to  allow 
for  subtraction  from  the  total  of 
refundable  disbursements  of  the  cost  of 
any  medical  examination  that  the  FECA 
beneficiary  establishes  that  the 
employing  agency  should  have  made 
available  at  no  charge  to  the  employee 
under  a  statute  other  than  the  FECA. 
This  change  is  being  made  to  ensure 
that  employees  who  sustain  injuries 
covered  by  the  FECA  are  not  treated  less 
fovorably  than  those  who  receive  such 
treatment  but  have  not  sustained 
injuries  covered  by  the  FECA. 

OWCP  has  decided  to  impose  interest 
charges  on  refunds  due  to  the  United 
States  pursuant  to  section  8132  of  the 
FECA  as  set  forth  in  §  10.715.  This  is  a 
change  in  current  policy  and  is 
consistent  with  the  Debt  Collection  Act 
of  1982.  In  view  of  the  fact  that  certain 
FECA  beneficiaries  currently  receiving 
compensation  payments  owe  refunds 
and  have  refused  to  pay,  a  provision  is 
being  added  to  the  regulations  at 
§  10.716  allowing  collection  of  such 
refund  by  withholding  from  payments 
currendy  payable  under  FECA.  Section 
10.717  is  being  added  to  the  regulations 
to  clarify  OWCP's  longstanding 
interpretation  that,  since  an  injury 
caused  by  medical  malpractice  in 
treating  a  FECA -covered  injury  is  itself 
an  injury  covered  by  FECA.  any 
recovery  received  in  a  negligence  suit 
arising  out  of  such  malpractice  is  a 
recovery  subject  to  section  8132  of  the 
FECA.  Similarly.  §  10.718  is  being 
added  to  the  regulations  to  make  clear 
another  longstanding  OWCP 
interpretation:  that  insurance  payments 
to  a  beneficiary  pursuant  to  a  policy  the 
beneficiary  has  purchased  do  not 
constitute  a  recovery  pursuant  to  section 
8132. 

Section  10.719  is  being  added  to  the 
regulations  to  interpret  the  phrase 
"same  injury"  for  the  purposes  of 
implementingsection  8132  of  the  FECA. 
While  an  argument  can  be  made  that  the 
statute  intended  that  each  recovery  for 
a  medical  condition  or  wound  should  be 
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treated  separately  for  the  purpose  of 
calculating  any  required  refund  or  credit 
against  future  benefits  (an  argument 
which  has  been  accepted  by  one  district 
court,  in  Benfamin  S.  Purser,  Jr.  v. 
United  States  Department  of  Labor,  943 
F.Supp.  898  (M.D.  Tenn.  1996).  the 
approach  being  adopted  by  these 
regulations  is  more  consistent  with  the 
intent  of  section  8132  and  the 
administration  of  the  FECA.  Attempting 
to  separate  out  each  diffiarent  "injury" 
incurred  in,  for  example,  an  automobile 
accident  as  a  result  of  which  an  injured 
employee  may  have  multiple  medical 
conditions  affecting  numerous  body 
parts  in  order  to  allocate  a  single 
settlement  from  the  other  driver  into 
pieces  appears  to  be  an  artificial 
exercise  that  serves  no  purpose  set  forth 
by  the  statute.  Such  an  interpretation 
invites  artful  drafting  of  settlement 
agreements  designed  to  negate  the 
intended  effect  of  the  statute  to,  in  part, 
shift  the  costs  of  FECA  onto  parties  who 
have  caused  injuries  covered  under  the 
FECA.  Since  each  claim  for  FECA 
benefits  arising  out  of  a  single  incident 
is  administered  as  one  file,  regardless  of 
the  number  of  wounds  or  medical 
conditions  involved,  attempting  to 
separately  account  for  the  recovery 
atMbutable  to  each  wround  and  to  ofbet 
any  credit  against  future  benefits  only  to 
■eidical  payments  attributable  to  that 
wound  would  be  nearly  impossible, 
except  in  the  most  arbitrary  manner  and 
even  then  would  be  time-consuming, 
cumbersome  and  a  source  of  immense 
delay  and  confusion. 

Federal  Grand  and  Petit  furors 

Current  §  10.620  on  the  definition  of 
jurors  has  been  moved  to  the  list  of 
definitions  at  §  10.5(h),  while  current 
S  10.621  on  the  applicability  of  the  other 
subparts  of  the  regulations  has  been 
removed  as  unnecessary. 

Peace  Corps  Volunteers 

Current  §  10.600  on  the  definition  of 
Peace  Corps  volunteers,  §  10.601  on  the 
applicability  of  the  FECA,  S  10.602  on 
when  disability  compensation 
commences.  $  10.603(a)  through  (c)  on 
special  pay  rate  considerations,  and 
§  10.604  on  the  period  of  service  of 
volunteers  essentially  restated 
provisions  of  the  FBCA  and  other 
relevant  statutes  and  have  therefore 
been  removed  as  redundant 

Non-Federal  Law  Enforcement  Officers 

Current  §  10.612(d)  on  the  eligibility 
of  non-federal  law  enforcement  officers, 
§  10.617(c)  on  the  adjudication  of  these 
claims.  §  10.618  regarding  consultation 
with  the  Attorney  General  and  other 
agencies,  and  S  10.619  on  cooperation 


with  state  and  local  agencies  essentially 
restated  provisions  of  the  FECA  and 
have  therefore  been  removed  as 
redundant. 

Subsections  (a)  and  (c)  of  §  10.735 
combine  current  §§  10.611  and  10.612. 
which  have  been  rewritten  to 
accommodate  the  question  and  answer 
format  and  to  delete  material  that 
simply  restated  provisions  of  the  FECA. 
without  any  attempt  to  make  a 
substantive  change.  Subsection  (b)  is 
new  and  restates  other  parts  of  the 
FECA  for  use  as  a  general  rule.  The  last 
sentence  of  subsection  (b)  reflects 
OWCPs  longstanding  practice  with 
reapect  to  the  issue  of  coverage  under 
this  subpart  for  individuals  who  only 
perform  administrative  functions  in 
support  of  eligible  officers. 

The  last  sentence  of  $  10.736  is  new 
and  reflects  a  recent  ECAB  decision 
which  construed  the  time  limitation 
provision  of  5  U.S.C  8193(cX3)- 

Section  10.738  has  been  rewritten 
with  minor  changes  throughout  to 
address  a  growing  body  of  ECAB 
precedent  regarding  the  nature  and 
extent  of  coverage  for  officers  who  are 
injured  in  situations  that  involve 
potential  federal  crimes  (as 
distinguished  from  actual  crimes  that 
have  resulted  in  a  criminal  prosecution). 

Section  10.739  is  new  and  describes 
the  type  of  objective  evidence  necessary 
to  establish  the  existence  of  a  potential 
federal  crime  for  purposes  of  coverage 
consistent  with  several  ECAB  decisions 
on  this  point.  An  enumeration  of  the 
various  methods  for  making  this  type  of 
showing  is  necessary  to  assist  OWCP  in 
its  adjudication  of  a  growing  number  of 
these  sorts  of  claims. 

Section  10.741  is  new  and 
substantially  rewrites  the  existing 
regulation  at  §  10.616  to  reflect 
longstanding  administrative  practices 
reguding  the  interpretation  of  what 
constitutes  "comparable"  benefits 
consistent  with  DGAB  precedent. 
Section  10.741(c)  is  added  to  the 
regulations  to  explain  how  these 
benefits  are  calculated  in  certain 
circumstances  where  the  officer 
contributes  to  the  fund  which  is  the 
source  of  the  benefit.  These  provisions 
are  needed  to  provide  OWCP  with 
guidance  in  adjudicating  these  matten, 
which  have  generated  a  number  of 
inquiries  from  officers  and  their 
representatives.  This  interpretation  is 
consistent  with  OWCPs  current  practice 
in  calculating  how  much  of  the  eligible 
officer's  FECA  benefit  must  be  oQset  as 
a  result  of  the  receipt  of  comparable 
benefits. 


Subpart  I,  Information  for  Medical 
Providen 

This  subpart  is  designed  to  gather  in 
one  section  all  of  the  information 
needed  by  medical  providen.  It 
combines  some  of  current  §§  10.410 
through  10.413  with  §§  10.450  through 
10.457. 

It  also  contains  proposed  revisions  in 
the  rules  establishing  procedures  for 
submission  and  reimbursement  of 
inpatient  hospital  services  and 
pharmaceutical  bills  under  the  FECA. 
These  revisions  would  supplement  rules 
in  effect  since  1966.  which  provide  for 
a  fee  schedule  for  reimbursement  of 
medical  procedures  and  services.  This 
fee  schedule  currenUy  applies  to  all 
physician  services  as  defined  under  the 
FECA,  and  to  outpatient  professional 
services. 

Medical  BUls 

In  §  10.801,  references  to  National 
Drug  Codes  and  Revenue  Center  Codes 
have  been  added  to  the  list  of  codes 
which  the  medical  provider  must 
specify.  References  to  UB-82  have  been 
changed  to  UB-92,  as  the  latter  has 
become  the  standard  billing  form  for 
hospitals.  A  statement  that  pharmacy 
bills  are  to  be  submitted  on  the 
Universal  Claim  Form  has  also  been 
added. 

Medical  Fee  Schedule 

Sections  10.809  and  10.810  are  new. 
OWCP  believes  that  expanding  ita 
ability  to  control  and  monitor  medical 
costs  is  a  critical  element  in  ongoing 
efforts  to  enhance  the  management  of 
injuries  under  FECA.  Under  these  rules, 
both  pharmacy  bills  and  inpatient 
hospital  bills  will  be  subject  to  cost 
containment  methods. 

Under  the  FECA,  OWCP  authorizes 
payment  for  medical  services  and 
establishes  limits  for  fees  for  such 
services  (March  10.  1986,  51  FR  8276- 
82,  as  amended).  Since  1994,  the 
schedule  for  payment  of  professional 
services  has  been  based  on  the  relative 
value  units  (RVU's)  devised  by  the 
Department  of  Heelth  and  Human 
Services.  Health  Care  Financing 
Administration  (HCFA).  When 
appropriate  for  the  schedule,  OWCP 
devises  its  own  RVU's  for  procedures 
not  covered  under  the  HCFA  schedule, 
for  procedures  without  an  assigned  RVU 
under  the  HCFA  schedule,  for  services 
HCFA  covers  under  other  schedules, 
and  for  services  unique  to  OWCP.  such 
as  second  opinion  and  impartial 
medical  evaluations.  In  addition.  OWCP 
devises  its -own  converaion  fectors  to 
meet  program  needs. 

The  Department  recognizes  the  worth 
of  using  a  schedule  to  reimburse 
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covered  medical  services  in  that  it 
provides  an  equitable  method  to 
implement  cost  control  measures,  and  it 
enhances  the  ability  to  manage  injury 
claims,  especially  the  appropriateness  of 
the  medical  services  provided  and  their 
relatedness  to  the  compensable  injury. 
These  same  principles  underlie  the 
extension  of  cost  controls  to  pharmacy 
and  hospital  bills. 

Pharmacy  bills:  At  present,  pharmacy 
payments,  which  constitute  nearly  6% 
of  the  total  medical  outiays  of  the 
program,  are  not  controlled  by  the  fee 
schedule.  These  rules  would  reimburse 
pharmacies  under  a  set  schedule.  To 
standardize  payments  for  medicinal 
drugs,  the  program  has  devised  a  fee 
schedule  based  on  the  Average 
Wholesale  Price  (A WP)  of  each 
individual  drug  plus  a  dispensing  fee 
established  by  the  Director.  AWP  prices 
will  be  obtained  from  a  file  provided  by 
a  nationally  recognized  vendor 
containing  medicinal  drugs  listed  by 
their  unique  National  Drug  Codes 
(NDCs).  AWP  prices  will  be  updated  on 
a  regular  basis. 

Tae  AWP  is  set  by  the  industry,  and 
represents  what  pharmacies  are 
expected  to  pay  foe  the  dnig.  The 
dispensing  fee  will  be  twenty  percent  of 
the  cost  of  the  drug  up  to  a  rnHximnni 
of  $12.50.  Thus,  if  the  AWP  of  a  drug 
is  $20.00,  there  would  be  a  dispensing 
fee  of  $4.00,  and  the  maximum 
allowable  charge  for  the  drug  would  be 
$24.00.  If  the  AWP  of  the  drug  was 
$500.00.  however,  the  dispensing  fee 
would  be  limited  to  $12.50,  and  the 
maximum  allowable  charge  would  be 
$512.50. 

The  basic  methodology  is  widely 
practiced.  In  all.  23  state  workers' 
compensation  programs  have  some  form 
of  control  over  drug  costs  through  the 
use  of  a  maximum  allowable  schedule; 
17  of  these  states  have  a  set  schedule  for 
prescription  drugs  and  six  more  have 
reimbursement  formulas  based  on 
average  wholesale  price  similar  to  that 
proposed  for  the  FECA  program  or 
comparable  data.  OWCP's  Division  of 
Coal  Mine  Workers'  Compensation  uses 
this  formula  for  reimbursement  of  drugs 
under  the  Black  Lung  Benefits  Act. 
Hospital  bills:  Proposed  §  10.810 
concerns  hospital  bills.  CurrenUy.  only 
hospital  outpatient  services  are  subject 
to  a  fee  schedule.  The  OWCP  now 
proposes  to  reimburse  hospital  inpatient 
services  under  a  prospective  payment 
system  (PPS)  that  is  based  on  the 
systems  used  by  the  Health  Care 
Financing  Administration's  Medicare 
program  (42  CFR  parts  412  etal). 

Tne  OWCP  now  proposes  to  use  the 
HCFA  prospective  payment  system 
(PPS)  using  Diagnostic  Related  Groups 


(DRGs)  (42  CFR  part  412.  et  al.)  as  the 
foundation  of  a  PPS  for  determining  the 
allowable  reimbursement  for  inpatient 
services  covered  under  FECA.  OWCP 
has  already  successfully  converted  the 
foundation  of  its  professional  medical 
fee  schedule  to  the  HCFA  RVUs,  and  the 
use  of  the  HCFA  PPS  will  establish  a 
common  base  for  payment  of  medical 
services  under  both  agencies.  OWCP's 
proposal  to  use  the  HCFA  PPS  is 
compatible  with  hospital  inpatient  cost 
control  measures  used  by  other  federal 
agencies  such  as  the  Department  of 
Veterans  Affairs  (VA)  and  the 
Department  of  Defense.  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS),  who  are  also 
using  DRG-based  reimbursement 
systems.  In  addition,  several  state 
workers'  compensation  programs  are 
using  DRG-based  systems  to  control  the 
cost  of  inpatient  services  for  work- 
related  injuries. 

The  HCFA  PPS  is  based  on  die 
premise  that  similar  medical  conditions 
and  surgeries  require  similar  inpatient 
services  and  resources,  and  that  those 
conditions  and  surgeries  can  be 
categorized  into  DRGs  according  to  the 
primary  diagnoses  and  major  surgical 
procedures  performed,  as  coded  under 
the  International  Classification  of 
Diseases,  9th  Revision  (ICD-9-CM). 
Under  the  HCFA  PPS,  hospitals  receive 
a  fixed,  predetermined  reimbursement 
for  each  beneficiary's  inpatient  stay  . 
according  to  the  assigned  DRG  and 
whether  or  not  the  length  of  stay  is 
considered  to  be  an  outiier  (the  number 
of  inpatient  days  is  not  within  the 
nationally  calculated  range  for  the 
assigned  DRG). 

Under  the  HCFA  PPS.  the 
reimbursement  rate  is  hospital-specific 
and  is  determined  through  a  complex 
formula  that  considers  national  average 
costs  for  all  inpatient  services, 
geographic  wage  and  overhead  indices, 
medical  education  costs,  patient  mix, 
indigent  care  costs,  and  capital 
investments.  The  HHS  PPS  DRG  rates 
are  updated  each  year  and  are  described 
in  detail  in  the  Federal  Register  (42  CFR 
part  412,  et  al.) 

OWCP's  decision  to  use  the  HCFA 
PPS  as  the  foundation  of  its 
reimbursement  system  is  based  on 
research  that  explored  available  options, 
and  on  a  study  of  FECA  inpatient  bills. 
OWCP  reviewed  a  representative  sample 
of  inpatient  services  reimbursed  under 
FECA,  assigned  DRGs  in  accordance 
with  the  HCFA  DRG  grouper  rules,  and 
used  the  HCFA  pricer  program  to 
determine  allowable  amounts  under 
Medicare. 

In  the  study,  fourteen  DRGs 
accounted  for  61%  of  the  dollars  billed 


and  64%  of  the  inpatient  stays.  A  wide 
range  of  diagnostic  conditions  and 
medical  procedures  were  represented  in 
the  study,  nevertheless,  and  they 
compnised  a  diverse  list  of  DRGs.  It  is 
evident  from  the  study  analyses  that 
there  is  considerable  variation  in  the 
amounts  different  hospitals  bill  FECA 
for  similar  services.  These  billed 
amounts  are  greater  by  a  mean  of  45% 
than  the  amounts  that  would  be  allowed 
if  the  inpatient  stay  were  paid  imder  the 
HCFA  PPS. 

In  instances  of  musculoskeletal  soft 
tissue  injuries,  however,  the  OWCP, 
study  indicated  that  the  injured  worker 
under  FEC\  may  at  times  require  a  very 
short  stay  compared  to  that  common  for 
a  patient  under  HCFA's  Medicare 
program.  For  that  reason,  the  billed 
amounts  under  FECA  were  in  some 
cases  actually  less  than  that  allowed 
under  the  HCFA  PPS  for  the  same  DRG. 
Short  inpatient  stays,  however,  are  not 
uncommon  for  worin-related  injuries  and 
often  are  considered  appropriate  for 
post-trauma  observation  and  for 
diagnostic  procedures.  Services  at 
psychiatric  and  rehabilitation  hospitals 
were  excluded  from  this  portion  of  the 
analysis  because  they  are  not  currentiy 
subject  to  the  HHS  PPS  for  acute  care. 
AJthough  there  are  differences  in  the 
medical  conditions  treated  under  the 
HCFA  and  the  FECA  beneficiary 
populations,  the  study  indicated  that 
the  HCFA  PPS  using  DRGs  is  well- 
suited  to  OWCP's  efforts  to  expand  its 
ability  to  monitor  and  control  inpatient 
costs  covered  imder  FECA.  Other 
federal  agencies  have  reached  similar 
conclusions,  such  as  CHAMPUS  (32 
CFR  part  199)  and  the  VA  (38  CFR 
17.55). 

HCFA  currenUy  collects 
comprehensive  hospital-specific  fiscal 
data,  and  has  considerable  experience  in 
this  regard.  They  have  been  paying  for 
inpatient  services  under  a  PPS  since 
October  1983.  OWCP  does  not  have  the 
resources  to  collect  such  data  now  or  in 
the  foreseeable  future.  In  addition,  the 
Department  believes  that  duplicate 
collection  of  data  is  not  an  efficient  use 
of  staff  and  resources. 

It  is  proposed,  therefore,  that  OWCP 
base  reimbursement  of  inpatient 
services  covered  under  FECA  on  the 
HCFA  PPS  as  described  below: 

a.  Hospitals  must  submit  bills  for 
inpatient  services  covered  under  FECA 
on  the  Standard  Form  UB-92,  or  its 
equivalent,  with  all  common 
information  completed.  This 
information  includes  the  hospital's 
Medicare  number,  the  patient's  Social 
Security  number,  the  FECA  claim 
number  when  available,  the  billed 
amount,  and  the  primary  conditions 
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treated  and  procedures  performed  coded 
under  the  current  edition  of  the 
International  Classification  of  Dia«MM. 
9th  Revision,  Clinical  Modification 
(1CD-9-CM),  Volumes  1. 11.  and  HI,  tad/ 
or  in  accordance  with  that  specified  in 
the  yearly  update  of  the  HCFA 

Tlations  (42  CFR  part  412.  et.  al.) 
OWCP's  adaptation  of  the  HCFA 
PPS  includes  use  of  the  HCFA  grouper 
and  pricer  programs,  and  an  adjustment 
factor  (AF)  to  the  HCFA  DRG  maximum 
allowable,  which  considers  the 
luiiqueness  of  work-related  in|uries.  For 
example,  the  median  age  of  the  FECA 
patient  is  about  42  years,  rather  than 
over  65,  as  is  the  case  under  the 
Medicare  program.  Secondly,  a  low 
volume  of  FECA  patients  is  expected  at 
any  one  hospital  compared  to  the 
number  of  patients  covered  under  the 
Medicare  program.  Thirdly,  at  times 
there  will  be  a  need  for  more 
comprehensive  diagnostic  and  test 
prooKluies  to  determine  the  vnak- 
ralatedness  of  conditions,  and/or 
conditions  that  may  delay  return  to 
work.  Finally.  FECA  patients  may  have 
nationally  common  length  of  stays 
(LOSs)  different  than  those  for  Medicare 
patienU,  and  FECA's  goal  to  return 
injiired  employees  to  work  as  soon  as 
possible  is  not  a  Medicare  goal  for  a 
retiredpopulation. 

OWCP  believes,  however,  that  the 
HCFA  PPS  is  well-suited  to  be  the 
foundation  of  an  OWCP  PPS  for 
inpatient  services,  and  that  it  provides 
a  comprehensive  data  resource  not 
otherwise  available  to  the  Department. 
OWCP's  proposal  to  use  an  ad|ustment 
factor  (AF)  to  adapt  the  HCFA  PPS  to 
individual  program  needs  is  consistent 
%yith  similar  methods  used  by  other 
federal  and  state  agencies.  The  AFs  used 
under  the  OWCP  PPS  are  based  on  the 
results  of  comprehensive  studies  of 
inpatient  services  conducted  by  OWCP 
in  1996  and  1990.  and  on  ongoing 
analyses  of  medical  costs  and  services 
provided  under  FECA. 

c.  Under  OWCP's  proposed  PPS.  tiie 
HCFA  allo«vable  for  a  specific  DRG  at  a 
particular  facility  constitutes  OWCP's 
Threshold  Amount  (TA)  for  the  DRG. 
The  OWCP  AF  to  each  TA  considers:  (1) 
Lengths  of  stay  (LOS)  that  are  outside 
the  HCFA  LOS  parameters;  (2)  LOS  Uiat 
are  within  the  HCFA  LOS  parameters 
but  under  OWCP  are  consistentiy  on  the 
short  or  long  end  of  the  parameter  for 
particular  DRGs;  and  (3)  cost  ouUiers 
that  are  the  result  of  unique  care 
requirements,  particularly  expensive 
hardware  such  as  that  frequently  used 
in  joint  replacements,  or  are  attributable 
to  inflated  charges. 

In  addition:  (1)  The  proposed  OWCP 
PPS  per  diem  rate  will  not  be  less  than 


Uiat  allowable  under  Uie  HCFA  DRG 
program  when  based  on  the  50th 
percentile  LOS  as  reported  in  the 
Federal  Register  by  HCFA  for  tiie 
Medicare  program;  and  (2)  the  total 
dollar  amounts  reduced  from  billed 
amounts  will  be  consistent  with 
reduction  rates  under  other  portions  of 
the  OWCP  medical  fee  schedule  and 
with  cost  to  charge  ratios  for  inpatient 
services  reported  by  HCFA. 

The  following  abbreviations  are  used 
in  OWCP's  formulae  for  setting  the  AF: 
TA— Threshold  Amount— the  HCFA 
Medicare  program  maximum 
allowable  for  a  specific  DRG  at  a 
particular  facility. 
TA/H50 — Threshold  Amount  Per  Diem 
rate— the  daily  rate  when  the  TA  is 
divided  by  the  HCFA  national  50th 
percentile  LOS  days. 
HCFA  LOS — The  length  of  sUy  days  as 
defined  under  the  HCFA  national  data 
sets  reported  in  the  Federal  Weglelir 
yearly;  three  sets  are  used  for  these 
formulae: 
H25  -  2Sth  percentile 
H50  s  50th  percentile 
H75  -  75th  percentile 
OWCP  LOS— The  actual  number  of 
inpatient  days  billed  for  covered 
services  provided  a  claimant  under 
FECA. 

OWCP's  formulae  for  setting  the  AF 
are: 

(1 )  The  OWCP  DRG  standard  maximum 
allowable  (MA) 

The  OWCP  LOS  is  within  the  HCFA 
LOS  parameters,  the  25th  (H25)  to  the 
75th  (H75)  percentiles,  and  the  billed 
amount  is  not  greatiw  than  t«vlce  the 
OWCP  TA. 
(TA  X  1.24)— |(TA/H50«0.12)  "  (H75- 

LOS)J  =  MA 

(2)  The  OWCP  Short  Stay  Maximum 
Allowable  (MASS) 

The  OWCP  LOS  is  less  tiian  the  HCFA 
25th  percentile  (H25).  Short  stays 
regardless  of  billed  amounts  are  covered 
under  this  formula. 
1(TA/H50)  •  (1.72*LOS))  ♦  ((TA/ 
H50*0.33)  *  (H5&-LOS)l  =  MASS 
This  formula  allows  for  higher  costs 
typically  associated  with  the  first  days 
of  an  inpatient  stay,  and  an  incentive 
allowance  for  IP  days  less  than  the  H25. 

(3)  The  OWCP  Long  Stay  and/or  Cost 
OuUier  Maximum  Allowable  (MACO) 
The  OWCP  LOS  is  (a)  greater  Uian  the 

HCFA  75th  (H75)  percentile  LOS, 
considered  a  long  stay,  or  (b)  the  billed 
amount  is  considered  a  cost  ouUier 
(greater  than  twice  the  TA)  but  the  LOS 
is  within  the  HCFA  LOS  parameters 
(H25  to  H75). 

(TA  X  1.24)  +  [(Billed  Amount -(TA  x 
1.24))  X  0.50)  «  MACO 


This  formula  adjusts  for  the  outlier 
length  of  stay,  or  confinements  with 
documented  ouUier  costs  when  the 
length  of  stay  is  within  the  H25-H75. 
The  cosU  beyond  the  OWCP  MA. 
however,  are  only  paid  at  50%  of  the 
billed  amount  There  is  no  additional 
adjustment  for  niunber  of  inpatient 
days.  If  the  long  stay  billed  amount  is 
less  than  the  TA  x  1.24.  then  no  charges 
arepaid  at  the  50%  rate. 

Tnese  formulae  always  result  in  a 
payment  greater  than  the  HCFA 
Medicare  program  allowable  per  diem 
rate  (TA/H50).  They  are  consistent  with 
reimbursement  principles  used  by 
CHAMPUS,  the  VA.  and  state  workers' 
compensation  programs  for  short  and 
long  stays,  and  for  cost  outliers. 

d.  OWCP  proposes  to  use  a  separate 
schedule  to  reimburse  facilities  not 
covered  {FNCb)  under  the  HCFA  PPS. 
such  as  those  that  only  provide 
rehabilitation  or  psychiatric  services. 
The  information  required  on  each  bill 
will  be  the  same  as  that  reqiiired  of 
•cute  care  facilities,  including  ICD-9- 
CM  coding  of  diagnostic  conditions 
being  treated  and  any  major  procedures 
performed.  During  a  two-year  phase-in 
period,  this  FNC  schedule  is  to  be  based 
on  HCFA-calculated  cost  to  charge  ratio 
(OCR)  data  for  acute  care  inpatient 
services,  cunentiy  set  at  about  55%.  on 
data  shared  by  CHAMPUS  and  state 
workers'  compensation  programs,  and 
on  the  1996  OWCP  inpatient  hospital 
services  study. 

The  FNC  schedule  will  be  applied  to 
inpatient  services  provided  at  FNCs 
when  CCR  data  is  available  to  OWCP. 
When  OCR  data  is  not  avaifable. 
reimbursements  will  be  negotiated  prior 
to  services  baaed  on  locality  FNC 
estimated  OCR  and  available  cost  data. 
FNC  Per  diem  rate  *  CCR  •  1.24  =  FNC 

MA 

Outlier  costs  will  be  negotiated  based 
on  the  FNC  formula. 

20  CFR  Part  25 

Subpart  A— General  Provisions 

Former  §  25.3  regarding  the  use  of 
local  workers'  compensation  law  and 
the  Special  Schedule  has  been  deleted 
as  imnecessary. 

Subpart  C— Extensions  of  the  Special 
Schedule  of  Compensation 

Section  25.200(a)  now  includes  a 
specific  statement  that  direct-hire 
employees  of  the  U.S.  Military  Forces 
covered  by  the  Philippine  Medical  Care 
Program  and  the  Employees' 
Compensation  Program  purauant  to  the 
agreement  signed  by  the  United  States 
and  the  Republic  of  the  Philippines  on 
March  10. 1982  who  are  also  membera 
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of  the  Philippine  Social  Security  System 
are  not  covered  by  the  modified  Special 
Schedule  that  is  otherwise  applicable  in 
the  Republic  of  the  Philippines. 

In  aadition,  old  reserveo  §§  25.23  and 
25.24  have  been  deleted  as  unnecessary. 
Furthermore,  old  §  25.25  has  also  been 
deleted  to  reflect  OWCP's  prior  policy 
determination  (and  concomitant 
administrative  practice)  to  apply  the 
lesser  of  the  provisions  of  local  law  in 
the  Republic  of  Korea  or  FECA  (not  the 
special  schedule). 


Statutory  Authority 

Section  8149  of  the  Federal 
Employees'  Compensation  Act,  (5  U.S.C, 
8101.  et  seq.).  provides  the  general 
statutory  authority  for  the  Secretary  to 
prescribe  rules  and  regulations 
necessary  for  administration  and 
enforcement  of  the  Act.  Section  5  U.S.C. 
8103  provides  specific  authority 
regaroing  medi(^  treatment  and  care, 
including  determining  the 
appropriateness  of  charges.  The  Debt 
Collection  Act  of  1982.  as  amended 
authorizes  imposition  of  interest  charges 
and  collection  of  debts  by  withholding 
funds  due  the  debtor. 

Executive  Order  12866 

This  proposed  regulatory  action 
constitutes  a  "significant"  rule  within 
the  meaning  of  Executive  Order  12866. 
The  Department  believes,  however,  that 
this  regulatory  action  will  not  have  a 
significant  economic  impact  on  the 
economy,  or  any  person  or  organization 
subject  to  the  proposed  changes.  The 
proposed  changes  will  have  Uttle  or  no 
effect  on  the  level  of  benefits  paid 
(which  in  any  case  involve  payments 
almost  exclusively  to  Federal  employees 
from  funds  appropriated  by  Congress); 
nor  will  there  be  a  significant  econoihic 
impact  upon  the  hospitals  and 
pharmacies  which,  for  the  first  time, 
will  be  subject  to  the  fee  schedules 
established  by  these  rules.  The  total 
dollar  amount  paid  for  inpatient 
hospital  services  in  fiscal  year  1996  was 
$81,955,562.00.  and  subjecting  these 
charges  to  the  DRG  schedule  is  expected 
to  result  in  a  20  percent  decrease  in  the 
amount  paid,  or  about  $16.4  million. 
The  total  dollar  amoiut  paid  for 
pharmacy  costs  in  fiscal  year  1996  was 
$31.9  million,  and  subjecting  these 
charges  to  the  fee  schedule  is  expected 
to  result  in  a  10  to  15  percent  decrease 
in  the  amount  paid,  or  about  S3-4.5 
million.  Insofar  as  the  proposed 
amendments  make  it  easier  to  seek 
benefits  under  the  FECA  and  streamline 
the  administration  of  the  program,  they 
would  decrease  administrative  costs. 
The  proposed  changes  have  been 
reviewed  by  the  Office  of  Management 


and  Budget  for  consistency  with  the 
President's  priorities  and  the  principles 
set  forth  in  Executive  Order  12866. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  as  well 
as  E.0. 12875.  this  rule  does  not  include 
any  federal  mandate  that  may  result  in 
increased  expenditiues  by  state,  local 
and  tribal  governments,  or  increased 
expenditures  by  the  private  sector  of 
more  than  $100  million. 

P^ierwork  Reduction  Act 

The  new  collection  of  information 
contained  in  this  rulemaking  has  been 
submitted  for  review  to  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  No  person  is 
required  to  respond  to  a  collection  of 
information  request  unless  the 
collection  of  information  displays  a 
valid  OMB  control  number. 

The  new  information  collection 
requirements  contained  in  this  proposed 
rule  are  set  forth  in  §§  10.801  and 
10.802,  and  they  relate  to  information 
required  to  be  submitted  by  pharmacies 
and  hospitals  covering  certain  in-patient 
bills.  The  Department  is  proposing  to 
create  a  new  form  (Universal  Pharmacy 
Billing  Form)  which  will  be  used  by 
pharmacies  in  submitting  claims  for 
pajnnent  Another  form  (the  claimant 
reimbursement  form)  will  be  used  by 
claimants  seeking  reimbursement  for 
medical  expenses  for  which  they  have 
paid  the  providers  direcUy.  The  public 
reporting  burden  for  these  collections  of 
information  is  estimated  to  average  as 
follows:  Universal  Pharmacy  Billing 
Form- It  will  take  five  (5)  minutes  to 
complete  the  form,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed  and 
completing  and  reviewing  the  collection 
of  information;  Claimant 
Reimbursement  Form — ^we  estimate  it 
will  take  an  average  of  ten  (10)  minutes 
to  complete  this  form,  including 
reviewing  instructions,  searching  for 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

The  Department  would  like  to  solicit 
comments  to:      • 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Type  of  Review:  New  Collection. 

Agency:  Employment  Standards 
Administration. 

Title:  Claimant  Medical 
Reimbursement  Form  (CA-91S). 

OMB  Number:  None. 

Affected  Public:  Individuals  or 
hous^olds.  Federal  Government. 

Total  Respondents:  40,500. 

Frequency:  On  occasion. 

Total  Responses:  40,500. 

Average  Time  per  Response:  10 
minutes. 

Total  Hours:  6.723. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  0. 

Type  of  Review:  New  Collection. 

Agency:  Employment  Standards 
Administration. 

Title:  NCPDP  Universal  Pharmacy 
Billing  Form  (79-1  A). 

OMB  Number:  None. 

Affected  Public:  Businesses  or  other 
for-profit;  Not-for-profit  Institutions; 
Individuals  or  households;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Total  Respondents:  406,198. 

Frequency:  On  occasion. 

Total  Responses:  406, 198. 

Average  Time  per  Response:  5 
minutes. 

Total  Hours:  33.714. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  0. 

Send  comments  regarding  this  burdm 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
the  Office  of  information  Management, 
U.S.  Department  of  Labor,  Room  N- 
1301,  200  Constitution  Avenue. 
Washington,  IX:,  20210;  and  to  the 
Office  of  Informatioaand  Regulatory 
Affiairs,  Attn:  ESA  Desk  Officer,  OMB 
New  Executive  Office  Bldg.,  725  17th 
Street  NW.,  Room  10235.  Washington. 
DC  20003. 

Regulatory  Flexibility  Act 

The  Department  believes  that  the  rule 
will  have  "no  significant  economic 
impact  upon  a  substantial  number  of 
small  entities"  within  the  meaning  of 
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section  3(a)  of  the  Regulatory  Flexibility 
Act.  Pub.  L.  No.  96-354,  91  Stat.  1164 
(5  U.S.C.  605(b)).  The  provisions  of  the 
proposed  rules  extending  cost  control 
meesures  to  hospital  inpatient  services 
and  pharmacies  is  the  only  provision  of 
the  regulations  which  may  have  a 
monetary  effect  on  small  businesaes. 
That  eflact  will  not  be  significant  on  a 
substantial  number  of  those  businesses, 
however,  for  no  one  business  bills  a 
significant  amount  to  OWCP  for  FECA- 
related  services,  and  the  effect  on  those 
bills  which  are  submitted,  while  a 
worthwhile  savings  for  the  government 
in  the  aggregate,  will  not  be  significant 
for  individual  businesses  affected. 

The  two  new  cost  containment 
provisions  are:  (1)  a  set  schedule  for 
payment  of  pharmacy  bills:  and  (2)  a 
prospective  payment  system  for  hospital 
inpatient  services.  The  two 
methodologies  are  fully  explained  in  the 
text  of  the  preamble,  including  the  fact 
that  the  use  of  Diagnostic  Related 
Croups  (DRCs)  for  setting  payment  for 
in-patient  hospital  charges  eeaentially  is 
an  adaptation  of  a  system  used  by  the 
Health  Care  Finance  Agency  (HCFA)  in 
payment  of  Medicare  bills.  The  use  of 
Average  Wholesale  Prices  (AWP)  in 
setting  the  maximum  reimbursable 
amount  for  pharmacy  bills  is  also 
commonplace  in  the  industry. 

The  method  selected  by  OWCP  is 
therefore  one  which  contains 
efficiencies  both  for  the  government  and 
providers.  The  government  benefits 
because  OWCP  did  not  reinvent  the 
wheel,  but  minimized  resources  by 
adopting  existing  and  well-recognized 
systems  already  in  place.  The  providers 
benefit  because  submitting  a  bill  to 
OWCP  and  receiving  payment  will  be 
almost  the  same  process  as  submitting  it 
to  Medicare,  a  program  with  which 
hospitals  are  already  familiar  and  have 
in  place  for  billing,  so  they  will  not  have 
to  learn  a  new  process  and  the  FECA 
bills  will  not  represent  an  unnecessary 
administrative  cost  because  the  FECA 
bill  process  will  not  be  essentially 
distinguished  from  that  for  Medicare. 
Similarly,  the  pharmacies  are  used  to 
billing  through  clearing  houses  and 
having  charges  subject  to  limits  by 
private  insurers.  By  adopting  the 
uniform  billing  statement  and  a  bmiliar 
cost  control  methodology.  OWCP  has 
kept  close  to  the  environment  with 
which  the  pharmacies  are  already 
familiar.  The  methods  chosen,  therefore, 
represent  a  familiar  environment  to  the 
providers. 

The  costs  savings  resulting  from  the 
implementation  of  these  cost 
containment  methods  are  significant 
only  in  the  aggregate  and  will  have  no 
significant  effect  on  any  individual 


businesses.  First,  the  need  for  cost 
containment  in  the  FECA  program  is 
self  evident  and  these  methods  are 
already  utilized  by  Medicare. 
CHAMPUS  and  Veterans 
Administration  among  government 
entities,  and  for  the  private  insurance 
carriers  which  cover  Federal  employees 
as  part  of  the  Federal  employees'  hmlth 
benefit  insurance  programs.  The  costs  to 
providers  whose  charges  may  be 
reduced  are  relatively  small,  both  in 
incremental  and  in  actual  terms. 

Incrementally,  FECA  bills  simply  do 
not  represent  a  large  share  of  any  one 
provider's  total  business.  Since  Federal 
employees  are  spreed  throughout  the 
United  States  and  this  system  covers 
only  those  Federal  employees  who  are 
injured  on  the  job  and  require  either 
prescription  drugs  or  inpatient  hospital 
care  (a  tiny  subaet  of  all  employees),  the 
number  of  bills  submitted  by  any  ope 
provider  which  may  be  subject  to  these 
provisions  is  likely  to  be  very  small. 

Second,  in  actual  terms,  the  amount 
by  which  these  bills  might  be  reduced 
will  not  have  a  significant  impact  on 
any  business.  As  noted  earlier  in  this 
preamble,  in  fiscal  year  (FY)  1996,  the 
program  paid  $81.9  million  dollars  on 
about  15.700  bills  received  for  in-patient 
hospital  services  (an  average  charge  of 
$5,225.00  per  stay).  The  toUl  number  of 
hospitals  on  our  provider  files  Is  about 
5,000.  for  an  average  patient  load  of 
sli^tly  over  three  FECA-claimant 
patients  per  hospital.  If  we  assume  that 
no  hospital  had  more  than  three 
*|>atients.  then  the  average  annual 
billings  subject  to  these  rules  for  any 
hospital  would  be  about  $15,775 
(3x$5,225).  As  also  noted  earlier  in  the 
preamble,  the  DRG  method  will  reduce 
the  $61.9  million  by  about  20  percent, 
or  $16.4  million.  Thus,  the  average 
dollar  amoiut  of  the  reduction  in  bills 
submitted  by  any  one  hospital  resulting 
from  these  rules  would  be  about 
$3,150.00. 

A  similariy  small  actual  dollar 
reduction  applies  to  pharmacy  charges. 
OWCP  paid  about  $32,000,000  for 
pharmacy  charges,  although  we  caimot 
identify  exactly  what  portion  of  this 
amount  was  paid  to  institutions,  since 
much  of  this  dollar  figure  represents 
reimbursements  directly  to  claimants. 
We  cannot  identify  with  certainty  the 
number  of  pharmacies  who  provided 
supplies,  for  the  same  reason,  but  there 
are  about  4.000  pharmacies  in  our 
provider  files.  Similarly,  we  cannot 
determine  the  exact  number  of  bills 
paid,  since  we  capture  only  those 
submitted  by  a  provider  for  direct 
payment  and  not  those  submitted  by  a 
claimant  for  reimbursement.  Assuming 
for  purposes  of  this  analysis  that  the 


reimbursements  were  evenly  divided 
among  pharmacies  already  part  of  our 
provider  files,  we  divide  4,000 
providers  in  to  the  total  number  of 
dollars  paid  to  get  an  average  annual 
aggregate  of  charges  paid  to  a  provider 
of  about  $8,000.00.  It  is  estimated  that 
the  schedule  would  result  in  an  average 
reduction  of  five  percent  in  pharmacy 
charges;  based  on  these  figuree,  the 
average  pharmacy  would  see  a 
reduction  in  the  total  amotmt  of  charges 
submitted  of  about  $400. 

These  figures  illustrate  that  the  "cost" 
of  these  rules  to  any  one  provider  is 
negligible.  On  the  other  hand,  OWCP 
win  see  substantial  aggregate  cost 
savings  as  a  result  (estimated  at 
$18,000,000).  These  savings  benefit 
OWCP  (by  strengthening  the  integrity  of 
the  program),  the  employing  agencies 
(which  ultimately  foot  the  bill  for  FECA 
through  the  chargeback  system),  and 
taxpayer  and  rate  payers  to  whom  the 
ultimate  costs  of  the  program  are 
eventually  charged  through 
appropriations. 

The  Assistant  Secretary  for 
Employment  Standards  has  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that 
these  rules  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  no  r^ulatoiy 
impact  analysis  is  required. 

List  of  Subjects  for  20  CFK  Paris  10  and 
25 

Administrative  practice  and 
procedures.  Claims,  Government 
employees,  Labor.  Workers' 
compensation. 

For  the  reesons  set  forth  in  the 
preamble,  it  is  proposed  that  20  CFR 
Chapter  I  be  amended  as  follows: 

1.  It  is  proposed  that  part  10  be 
revised  to  read  as  follows: 

PART  10-CUUMS  FOR 
COMPENSATION  UNDER  THE 
FEDERAL  EMPLOYEES' 
COMPENSATION  ACT.  AS  AMENDED 


Sac. 
Introduction 

10.0  What  are  the  provisions  of  the  FECA. 
in  general? 

10.1  What  rules  govern  the  administration 
of  the  FECA  and  this  chapter? 

10.2  What  do  these  regulations  contain? 

10.3  Have  the  collection  of  information 
requirements  of  this  part  been  approved 
byOMB? 

Definition*  and  Forms 

10.5  What  definitions  apply  to  these 
regulations? 

10.6  What  special  statutory  definitions 
apply  to  dependents  and  survivofs? 
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10.7    What  forms  are  needed  to  process 
claims  under  the  FECA? 

Information  in  Program  Records 

10.10  Are  all  documents  relating  to  claims 
filed  under  the  FECA  considered 
confidential? 

10.11  Who  maintains  custody  and  control 
of  FECA  records? 

10. 1 2  How  may  a  FECA  claimant  or 
beneficiary  obtain  copies  of  protected 
records? 

10.13  What  process  is  used  by  a  person  who 
wanU  to  correct  FECA-related 
docimients? 

RighU  and  PenalUes 

10.15  May  compensation  rights  be  waived? 

10.16  What  are  the  criminal  law  penalties 
for  malung  a  false  report  in  connection 
with  a  claim  under  the  FECA? 

10.17  Is  a  beneficiary  who  defiauds  the 
government  in  connection  with  a  claim 
for  benefits  still  entiUed  to  those 
benefits? 

10.18  Can  a  beneficiary  who  is  incarcerated 
based  on  a  felony  conviction  still  receive 
benefits? 

Subpart  B-Filing  NoUcea  and  Claime: 
Submitting  Evidence 

Notices  and  Oaims  for  Injury,  Disease  and 
Death— Employee  or  Survivor's  Actions 

10.100  How  and  when  is  a  notice  of 
traumatic  injury  filed? 

10.101  How  and  when  is  a  claim  for  wage 
loss  compensation  on  account  of 
traumatic  injury  filed? 

10.102  Hbw  and  when  is  a  notice  of 
occupational  disease  filed? 

10. 103  How  and  when  is  a  claim  for  wage 
loss  compensation  on  account  of 
occupational  disease  filed? 

10.104  How  and  when  is  a  claim  for 
permanent  impairment  filed? 

10.105  How  and  when  is  a  claim  for 
recurrence  filed? 

10.106  How  and  when  is  a  notice  of  death 
and  claim  for  benefits  filed? 

Notices  and  Oaimsfor  Injury,  Disease  and 
Death — Employer's  Actions 

10. 1 10  What  should  the  employer  do  when 
an  employee  files  a  notice  of  traumatic 
injury  or  occupational  disease? 

10.111  What  should  the  employer  do  when 
an  employee  files  an  initial  claim  for 
compensation  due  to  disability  or 
permanent  impairment? 

10.112  What  should  the  employer  do  when 
an  employee  files  a  claim  for  continuing 
compensation  due  to  disability? 

10.113  What  should  the  employer  do  when 
an  employee  dies  fitjm  a  work-related 
injury  or  disease? 

Evidence  and  Burden  of  Proof 

10.115  What  evidence  is  needed  to 
establish  a  claim? 

10.116  What  additional  evidence  is  needed 
in  cases  based  on  occupational  disease? 

1 0. 1 1 7  What  happens  if  the  employer 
contests  any  of  the  fiacU  as  stated  by  the 
claimant? 

10.118  Does  the  employer  participate  in  the 
claims  process  in  any  other  way? 


10.119  What  action  will  OWCP  take  with 
respect  to  information  submitted  by  the 
employer? 

10.120  May  a  claimant  submit  additional 
evidence? 

10.121  What  happens  if  OWCP  needs  more 
evidence  from  the  claimant? 

Decisions  on  Entitlement  to  Benefits 

10.125  How  does  OWCP  determine 
entitlement  to  benefits? 

10.126  What  does  the  decision  contain? 

10.127  To  whom  is  the  decision  sent? 

Subpart  C—Continua«ion  of  Pay 

10.200    What  is  continuation  of  pay? 
Eligibility  for  COP 

10.205  What  other  conditions  must  be  met 
to  receive  COP? 

10.206  May  an  employee  who  uses  leave 
after  an  injury  later  decide  to  use  COP 
instead? 

10.207  May  an  employee  who  retiuns  to 
work,  then  stops  work  again  due  to  the 
effects  of  the  injury,  receive  COP? 

Responsibilities 

10.210  What  are  the  employee's 
responsibilities  in  COP  cases? 

10.211  What  are  the  employer's 
responsibilities  in  COP  cases? 

Calculation  of  COP 

10.215  How  does  OWCP  compute  the 
number  of  days  of  COP  used? 

10.216  How  is  the  pay  rate  for  COP 
calculated? 

10.217  Is  COP  charged  if  the  employee 
continues  to  work,  but  in  a  different  job 
that  pays  less? 

Controversion  and  Termination  of  COP 

10.220  When  is  an  employer  not  required  to 
pay  COP? 

10.221  How  is  a  claim  for  COP 
controverted? 

10.222  When  may  an  employer  terminate 
COP  which  has  already  begun? 

10.223  Are  there  other  circumstances  under 
which  OWCP  will  not  authorize  payment 
of  COP? 

10.224  What  happens  if  OWCP  finds  that 
the  employee  is  not  entided  to  COP  after 
it  has  been  paid? 


Subpart  D-Medical  and  Related  Benefits 
Emergency  Medical  Care 

10.300  What  are  the  basic  rules  for 
authorizing  emergency  medical  care? 

10.301  May  the  physician  designated  on 
Form  CA-16  refer  the  employee  to 
another  medical  specialist  or  medical 
facility? 

10.302  Should  the  employer  authorize 
medical  care  if  he  or  she  doubts  that  the 
injury  occurred,  or  that  it  is  work- 
related? 

10.303  Should  the  employer  use  a  Form 
CA-16  to  authorize  medical  testing  when 
an  employee  is  exposed  to  a  workplace 
hazard  just  once? 

10.304  Are  there  any  exceptions  to  these 
procedures? 


Medical  Treatment  and  Related  Issues 

10.310  What  are  the  basic  rules  for 
obtaining  medical  care? 

10.311  What  are  the  special  mies  for  the 
services  of  chiropractors? 

10.312  What  are  the  special  rules  for  the 
services  of  clinical  psychologists? 

10.313  Will  OWCP  pay  for  prevenUve 
treatment? 

10.314  Will  OWCP  pay  for  the  services  of 
an  atteiuiant? 

10.315  Will  OWCP  pay  for  transportaUon  to 
obtain  medical  treatment? 

10.316  After  selecting  a  treating  physician, 
may  an  employee  choose  to  be  treated  by 
another  physician  instead? 

Directed  Medical  Examinations 

10.320  Can  OWCP  require  an  employee  to 
be  examined  by  another  doctor? 

10.321  What  happens  if  the  physician 
selected  by  OWCP  does  not  agree  with 
the  physician  selected  by  the  employee? 

10.322  Who  pays  for  second  opinion  and 
referee  examinations? 

10.323  What  are  the  consequences  of  foiling 
to  report  for  or  obstructing  a  second 
opinion  or  referee  examination? 

.10.324    May  an  employer  require  an 
employee  to  undergo  a  physical 
examination  in  connection  with  a  work- 
related  injury? 

Medical  Reports 

10.330  What  are  the  requirements  for 
medical  reports? 

10.331  How  and  when  should  the  medical 
report  be  submitted? 

10.332  What  additional  medical 
information  will  OWCP  require  to 
support  continuing  payment  of  benefiU? 

10.333  What  additional  medical 
information  mil  OWCP  require  to 
support  a  claim  for  a  schedule  award? 

Medical  Bills 

10.335  How  are  medical  bills  submitted? 

10.336  What  are  the  time  frames  for 
submitting  bills? 

10.337  If  OWCP  reimburses  an  employee 
only  partially  for  a  medical  expense, 
must  the  provider  refund  the  balance  of 
the  amount  paid  to  the  employee? 

Subpart  E— Compensation  and  Related 
Benefits 

Compensation  for  Disability  and  Impairment 

10.400  What  is  total  disability? 

10.401  When  and  how  is  compensation  for 
total  disability  paid? 

10.402  What  is  partial  disability? 

10.403  When  and  how  is  compensation  for 
partial  disability  paid? 

10.404  When  and  how  is  compensation  for 
a  schedule  impairment  paid? 

10.405  Who  is  considered  a  dependent  in  a 
claim  based  on  disability  or  impairment? 

10.406  What  are  the  maximum  and 
minimum  rates  of  compensation  in 
disability  cases? 
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Compeiuation  for  Death 

10.410  What  an  the  ratM  of  compeiuation 
payable  in  death  caaes? 

10.41 1  What  are  the  maxinnim  and 
minimum  ratea  of  compenaation  in  death 

ia412  Will  OWa>  pay  the  coaU  of  burial 
and  tranaportation  of  the  remains? 

10.413  If  a  penon  die*  while  receiving  a 
•chedule  award,  to  whom  is  the  balance 
of  the  schedule  award  payable? 

10.414  What  reports  of  dependents  are 
needed  in  death  cases? 

ia41S  What  must  a  beneficiary  do  if  the 
number  of  beneficiariaa  daoMaea? 

10.416  How  does  a  rhanfi  Ib  tlw  number  of 
beneficiariaa  afisct  the  amount  of 
compenaetion  paid  to  the  other 
baiwBciaries? 

10.417  What  reports  are  needed  when 
compensation  payments  continue  for 
children  over  age  18? 

AdfusUnentM  to  Compenaation 

10.420  How  are  coat-of-living  adiuatments 
applied? 

10.421  May  a  beneficiary  receive  other 
kinds  of  payments  Crom  the  fedanl 
government  concurrently  with 
compensation? 

10.422  May  compensation  payments  be 
iaaued  in  a  lump  sum? 

10.423  May  compensation  payments  be 
assigned  to.  or  attached  by,  craditora? 

10.424  May  someone  other  than  the 
beneficiary  be  designated  to  tecaiv* 
compensation  payments? 

C^mrpaymenta 

10.430  How  does  OWCP  notify  an 
individual  of  a  payment  made? 

10.431  What  does  OWCP  do  when  an 
overpayment  is  identified? 

10.432  How  can  an  individual  present 
evidence  to  OWtZP  in  response  to  a 
pteliminary  notice  of  an  overpayment? 

10.433  Under  what  circumstances  can 
OWCP  waive  recovery  of  an 
overpayment? 

10.434  If  OWCP  finds  that  the  recipient  of 
an  overpayment  was  not  at  fault,  what 
criteria  are  used  to  decide  whether  to 
wraive  recovery  of  it? 

10.435  Is  an  individual  responsible  Cor  an 
overpayment  that  resulted  &om  an  error 
by  OWCP  or  another  government 
agency? 

10.436  Under  what  circumstances  would 
recovery  of  an  overpayment  defaat  the 
purpoee  of  the  FECA? 

10.437  Under  what  circumstances  «vould 
recovery  of  an  overpeyment  be  against 
equity  and  good  conscience? 

10.438  Can  OWCP  require  the  individual 
who  received  the  overpayment  to  submit 
additional  financial  information? 

10.439  May  other  issues  be  addreaaed  at  the 
pre-recoupment  hearing? 

10.440  How  does  OWCP  communicate  its 
final  decision  concerning  recovery  of  an 
overpayment,  and  what  appeal  right 
accompanies  it? 

10.441  How  are  overpaymenta  collected? 


Subpert  F— ConUnuinQ  EnMiwnenl  to 


10.500    What  are  the  basic  rules  governing 
continuing  receipt  of  compensation 
banafiu? 

Return  to  Work — Employer'*  ResponaibiUties 

10.505  What  actioiu  must  the  employer 
take? 

10.506  May  the  employer  monitor  the 
employee's  medical  care? 

10.507  How  should  the  employer  make  an 
offer  of  suitable  work? 

10.508  May  relocation  expenses  be  paid  for 
an  emplo3ree  who  would  need  to  move 
to  accept  an  offer  of  reemployment? 

10.509  If  an  employee's  light-duty  (ob  is 
eliminated  due  to  downsizing,  what  is 
the  effsct  on  compensation? 

BMvun  to  Wotk — Emfdoyee'a  Reaponaibilitiea 

10.515  What  actiona  must  the  employee 
taka? 

10.516  How  wM  an  employee  know  if 
OWCP  considers  a  )ob  to  be  suiuble? 

10.517  What  are  the  penalties  for  refusing 
to  accept  a  suitable  (ob  offsr? 

10.518  Doea  OWCP  provide  aervicea  to  help 
employees  return  to  work? 

iaS19    What  action  will  OWCP  take  if  an 
employee  refuses  to  undeigo  vocational 
lehabiliution? 

iaS20    How  does  OWCP  detarafeM 
compensation  after  an  employee 
completes  a  vocational  rehabilitation 
program? 

Reports  of  Earnings  From  Employment  and 
Self-Employment 

10.525    What  information  must  the 

employee  report? 
10.528    Must  the  employee  report  aalf- 

employment? 

10.527  Does  OWCP  verify  reports  of 
earnings? 

10.528  What  action  nvill  OWCP  taka  if  the 
employee  faila  to  file  a  report  of  activity 
indicating  an  ability  to  work? 

10.529  What  action  will  OWCP  take  if  the 
employee  filea  an  incomplete  report? 

Reporta  cf  Depertdenta 

10.535  How  are  dependents  defined,  and 
what  information  must  the  employee 
rapott? 

10.536  What  U  the  penalty  for  fiilii^  to 
submit  a  report  of  dependents? 

10.537  What  reports  are  needed  when 
compensation  payments  continue  for 
children  over  aga  18? 

Reduction  and  Termination  of  Compenaation 

10.540    When  and  how  is  compensation 
reduced  or  terminated? 

ia541     What  action  will  OWCP  take  after 
iaauing  %vritten  notice  of  ita  intention  to 
reduce  or  terminate  compensation? 


ia607    What  is  the  deedline  for  requesting 
reconsideration? 

10.608  How  does  OWCP  decide  whether  to 
grant  or  deny  the  request  for 
reconsideration? 

10.609  How  does  OWCP  decide  whether 
new  evidence  requires  modification  of 
the  prior  decision? 

ia610    %Vhat  is  a  review  by  the  Director? 

Heannga 

10.615  What  is  a  hearing? 

10.616  How  does  a  claimant  obtain  a 
hearing? 

10.61 7  How  is  an  oral  bearing  conducted? 

10.618  How  is  a  review  of  the  written 
record  conducted? 

10.610  May  subpoenas  be  issued  for 
¥fitnesses  and  documents? 

ia620    Who  pays  the  coats  assodated  «rith 

subpoenas? 
ia621    What  is  the  employer's  role  when  an 

oral  hearing  has  been  requeeted? 
iae22    May  a  claimant  withdraw  a  requaat 

for  or  postpone  a  hearing? 

Reviews  by  the  Employeea'  Comperaation 
Appeala  Board  (SCAB) 

10.625    What  kinds  of  decisioiu  may  be 

appealed? 
ia626    Who  has  )urisdiction  of  caaos  on 

i4>paal  to  the  ECAB? 


10.600    How  can  final  decisions  of  OWCP  be 
reviawred? 

Reconaiderationa  and  Reviewa  by  the  Director 

10.605  What  is  reconsideration? 

10.606  How  does  a  claimant  request 
reconsideration? 


AeprBeenlotian 

10.700  May  a  claimant  designataa 
representative? 

10.701  Who  may  serve  as  a  representative? 

10.702  How  are  fsea  for  services  peid? 

10.703  How  era  fee  applications  approved? 

Third  Party  LiabiUty 

10.705  When  must  an  employee  or  other 
FECA  beneficiary  lake  action  against  a 
third  party? 

ia706    How  will  a  beneficiary  know  if 
QWCP  or  SOL  haa  determined  that 
■ctioo  against  a  third  party  is  required? 

10.707    What  muat  a  FECA  beneficiary  who 
ia  required  to  take  action  against  a  third 
party  do  to  satisfy  the  requirement  that 
the  claim  be  "proeecuted'7 

ia708    Can  a  FECA  beneficiary  who  refuses 
to  comply  with  a  request  to  assign  a 
claim  to  the  United  States  or  to  prosecute 
the  claim  in  his  or  her  o%vn  name  be 
penalized? 

10.709  What  happens  if  a  beneficiary 
directed  by  OWCP  or  SOL  to  take  action 
against  a  third  party  does  not  believe  that 
a  claim  can  be  successfully  prosecuted  at 
a  raaaonable  cost? 

10.710  Under  what  circumstances  must  a 
recovery  of  money  or  other  property  in 
(»nnection  with  an  infury  or  deeth  for 
which  benefits  are  payable  under  the 
FECA  be  reported  to  OWCP  or  SOL? 

10.711  How  much  of  any  settlement  or 
Judgment  must  be  peid  to  the  United 
States? 

ia71 2    What  amounts  are  included  in  the 
groaa  recovery? 
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10.713  How  is  a  structured  settlement  (that 
is,  a  settlement  providing  for  receipt  of 
funds  over  a  specified  period  of  time) 
treated  for  purposes  of  reporting  the 
gross  recovery? 

10.714  What  amounts  are  included  in  the 
refundable  disbursements? 

10.715  Is  a  beneficiary  required  to  pay 
interest  on  the  amount  of  the  refund  due 
to  the  United  States? 

10.716  If  the  required  refund  is  not  paid 
%vithin  30  days  of  the  request  for 
repajrmeni,  can  it  be  collected  from 
payments  due  under  the  FECA? 

10.717  k  a  settlement  or  judgment  received 
as  a  result  of  allegations  of  medical 
malpractice  in  treating  an  injury  covered 
by  the  FECA  a  gross  recovery  that  must 
be  reported  to  OWCP  or  SOL? 

10.718  Are  payments  to  a  beneficiary  as  a 
result  of  an  insurance  policy  which  the 
beneficiary  has  purchased  a  gross 
recovery  that  must  be  reported  to  OWCP 
or  SOL? 

10.719  If  a  settlement  or  judgment  is 
received  for  more  than  one  wound  or 
medical  condition,  can  the  refundable 
disbursements  paid  on  a  single  FECA 
claim  be  attributed  to  different 
conditions  for  purposes  of  calculating 
the  refund  or  credit  owed  to  the  United 
States? 

Federal  Grand  and  Petit  Jurora 

10.725  When  is  a  federal  grand  or  petit 
juror  covered  under  the  FECA? 

10.726  When  does  a  juror's  entitlement  to 
disability  compensation  begin? 

10.727  What  is  the  pay  rate  of  jurors  for 
compensation  purposes? 

Peace  Corpa  Volunteers 

10.730  What  are  the  conditions  of  coverage 
for  Peace  Corps  volunteers  and  volunteer 
leaders  injured  while  serving  outside  the 
United  States? 

10.731  What  is  the  pay  rate  of  Peace  Corps 
volimteers  and  volunteer  leaders  for 
compensation  purposes? 

Non-Federal  Law  Enforcement  Officers 

10.735  When  is  a  non-federal  law 
enforcement  officer  covered  under  the 
FECA? 

1 0. 736  What  are  the  time  limiu  for  filina  a 
claim? 

10.737  How  is  a  claim  filed,  and  who  can 
file  a  claim? 

10.738  Under  what  circumstances  are 
benefits  payable? 

10. 739  What  kind  of  objective  evidence  of 
a  potential  federal  crime  must  exist  for 
coverage  to  be  extended? 

10.740  In  what  situations  will  OWCP 
automatically  presume  that  a  law 
enforcement  officer  is  covered  by  the 
FECA? 

10.741  How  are  benefits  calculated? 

Subpart  i— Information  for  Madical 
Provldefa 

Medical  Records  and  Bills 

10.800  What  kind  of  medical  records  must 
providers  keep? 

10.801  How  are  medical  bills  to  be 
submitted? 


10.802  How  should  an  employee  prepare 
and  submit  requests  for  reimbursement 
for  medical  expenses,  transportation 
costs,  loss  of  wages,  and  incidental 
expenses? 

10.803  What  are  the  time  limitatioiu  on 
OWCP's  payment  of  bills? 

Medical  Fee  Schedule 

10^805    What  services  are  covered  by  the 
OWCP  fee  schedule? 

10.806  How  are  the  maximum  fees  defined? 

10.807  How  are  payments  for  particular 
services  calculated? 

10.808  Does  the  fee  schedule  apply  to  every 
kind  of  procedure? 

10.809  How  are  payments  for  medicinal 
drugs  determined? 

10.810  How  are  payments  for  inpatient 
medical  services  determined? 

10.811  When  and  how  are  fees  reduced? 

10.812  If  OWCP  reduces  a  fee,  may  a 
provider  request  reconsideration  of  the 
reduction? 

10.813  If  OWCP  reduces  a  fee,  may  a 
provider  bill  the  claimant  for  the 
balance? 

Exclusion  of  Providers 

10.815  What  are  the  grounds  for  excluding 
a  provider  from  payment  under  the 
FECA? 

10.816  What  will  cause  OWCP  to 
automatically  exclude  a  physician  or 
other  provider  of  medical  services  and 
supplies? 

10.817  Wheaare  OWCP's  exclusion 
procedures  initiated? 

10.818  How  is  a  provider  notified  of 
OWCP's  intent  to  exclude  him  or  her? 

10.819  What  requirements  must  the 
provider's  reply  and  OWCP's  decision 
meet? 

10.820  How  can  an  excluded  provider 
request  a  hearing? 

10.821  How  are  hearings  assigned  and 
scheduled? 

10.822  How  are  subpoenas  or  advisory 
opinions  obtained? 

10.823  How  will  the  administrative  law 
judge  conduct  the  hearing  and  issue  the 
recommended  decision? 

10.824  How  can  a  party  request  review  by 
the  Director  of  the  administrative  law 
judge's  recommended  decision? 

10.825  What  are  the  efiecU  of  exclusion? 

10.826  How  can  an  excluded  provider  be 
reinstated? 

Authority:  5  U.S.C  301. 8103, 8145  and 
8149;  31  U.S.C.  3716  and  3717; 
Reorganization  Plan  No.  6  of  1950, 15  FR 
3174,  64  StaL  1263;  Secretary's  Order  5-96, 
62  FR  107. 


Subpart  A— General  Provisions 
Introduction 

§10.0    What  are  the  provisions  of  ttte 
FECA.  in  general? 

The  Federal  Employees' 
Compensation  Act  (FECA)  as  amended 
(5  U.S.C.  8101  et  seq.)  provides  for  the 
payment  of  workers'  compensation 
benefits  to  civilian  officers  and 


employees  of  all  branches  of  the 
Government  of  the  United  States.  The 
regulations  in  this  part  describe  the 
rules  for  filing,  processing,  and  paying 
claims  for  benefits  imder  the  FECA. 

(a)  The  FECA  has  been  amended  and 
extended  a  number  of  times  to  provide 
workers'  compensation  benefits  to 
volimteers  in  the  Civil  Air  Patrol  (5 
U.S.C  8141).  members  of  the  R^rve 
Officers'  Training  Corps  (5  U.S.C.  8140). 
Peace  Corps  Volunteers  (5  U.S.C.  8142). 
Job  Corps  enrollees  and  Volimteers  In 
Service  to  America  (5  U.S.C.  8143). 
members  of  the  National  Teachers  Corps 
(5  U.S.C.  8143a),  certain  student 
employees  (5  U.S.C.  5351  and  8144), 
certain  law  enforcement  officers  not 
employed  by  the  United  States  (5  U.S.C. 
8191-8193),  and  various  other  classes  of 
persons  who  provide  or  have  provided 
services  to  the  Government  of  the 
United  States. 

(b)  The  FECA  provides  for  payment  of 
several  types  of  benefits,  including 
compensation  for  wage  loss,  schedule 
awaids.  medical  and  related  benefits, 
and  vocational  rehabilitation  services 
for  conditions  resulting  firom  injuries 
sustained  in  performance  of  duty  while 
in  service  to  the  United  States. 

(c)  The  FECA  also  provides  for 
payment  of  monetary  compensation  to 
specified  survivors  of  an  employee 
whose  death  resulted  from  a  work- 
related  injury  and  for  payment  of  certain 
burial  expenses  subject  to  the  provisions 
of  5  U.S.C.  8134. 

(d)  All  types  of  benefits  and 
conditions  of  eligibility  listed  in  diis 
section  are  subject  to  the  provisions  of 
the  FECA  and  of  this  part.  This  section 
shall  not  be  construed  to  modify  or 
enlarge  upon  the  provisions  of  the 
FECA. 

S10.1    What  rules  govern  the 
administration  of  the  FECA  and  this 
chapter? 


In  accordance  with  5  U.S.C.  8145  and 
Secretary's  Order  5-96,  the 
responsibility  for  administering  the 
FECA,  except  for  5  U.S.C.  8149  as  it 
pertains  to  the  Employees' 
Compensation  Appeals  Board,  has  been 
delegated  to  the  Assistant  Secretary  for 
Employment  Standards.  The  Assistant 
Secretary,  in  turn,  delegated  the 
authority  and  responsibility  for 
administering  the  FECA  to  the  Director 
of  the  Office  of  Workers'  Compensation 
Programs  (OWCP).  Except  as  otherwise 
provided  by  law.  the  Director.  OWCP 
and  his  or  her  designees  have  the 
exclusive  authority  to  administer, 
interpret  and  enforce  the  provisions  of 
theAcL 
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1102    What  do  tlMaa  rsgutotions  contain? 

Part  10  of  this  chapter  sets  forth  the 
regulations  governing  administration  of 
ail  claims  filed  under  the  FECA.  except 
to  the  extent  9i>ecified  in  certain 
particular  provisions.  Its  provisions  are 
intended  to  assist  persoiu  seeking 
compensation  benefits  under  the  FECA, 
as  well  as  personnel  in  the  various 
federal  agencies  and  the  Department  of 
Labor  who  process  claims  filed  under 
the  FECA  or  who  perform 
administrative  functions  with  respect  to 
the  FECA.  Part  10  applies  to  part  25  of 
this  chapter  except  as  modified  by  part 
25.  The  various  subparts  of  this  part 
contain  the  following: 

(a)  Subpart  A:  The  general  statutory 
and  administrative  framework  for 
processing  claims  under  the  FECA.  It 
contains  a  statement  of  purpose  and 
scope,  together  «vith  definitions  of 
terms,  descriptions  of  basic  forms, 
information  about  the  disclosure  of 
OWCP  records,  and  a  description  of 
rights  and  penalties  under  the  FECA, 
including  convictions  for  fraud. 

(b)  Subpart  B:  The  rules  for  filing 
notices  of  injury  and  claims  for  benefits 
under  the  FECA.  It  also  addresses 
evidence  and  burden  of  proof,  as  well  as 
the  process  of  making  decisions 
concerning  elijdbility  for  benefits. 

(c)  SubfMrt  C:  The  rules  governing 
claims  for  and  payment  of  continuation 
of  pay. 

(d)  Subpart  D:  The  rules  governing 
emergency  and  routine  medical  care, 
second  opinion  and  referee  medical 
examinations  directed  by  OWCP.  and 
medical  reports  and  records  in  general. 
It  also  addrBssas  the  kinds  of  trestnient 
which  may  be  authorized  and  how 
medical  bills  are  paid. 

(e)  Subpart  E:  The  rules  relating  to  the 

Cyment  of  monetary  compensation 
nefits  for  disability,  impairment  and 
death.  It  includes  the  provisions  for 
identifying  and  processing 
overpayments  of  compensation. 

(f)  Subpart  F:  The  rules  governing  the 

Cyment  of  continuing  compensation 
nefits.  It  includes  provisions 
concerning  the  employee's  and  the 
employer's  responsibilities  in  returning 
the  employee  to  work.  It  also  contains 
provisions  governing  reports  of  earnings 
and  dependents,  recurrences,  and 
reduction  and  termination  of 
compensation  benefits. 

(gl  Subpart  G:  The  rules  governing  the 
appeals  of  decisions  under  the  FECA.  It 
includes  provisions  relating  to  hearings, 
reconsiderations,  and  appeals  before  the 
Employees'  Compensation  Appeals 
Board. 

(h)  Subpart  H:  The  rtiles  concerning 
legal  representation  and  for  adjustment 
and  recovery  trotn  a  third  party.  It  also 


contains  provisions  relevant  to  three 
groups  of  employees  whose  status 
requires  special  application  of  the 
provisions  of  the  FECA:  federal  grand 
and  petit  jurors.  Peace  Corps  volunteers, 
and  non-federal  law  enforcement 
officers. 

(i)  Subpart  I:  Information  for  medical 
providers.  It  includes  rules  for  medical 
reports,  medical  bills,  and  the  OWCP 
medical  fee  schedule,  as  well  as  the 
provisions  for  exclusion  of  medical 
providers. 


flOS 
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been  approved  by 


The  collection  of  information 
requirements  in  this  part  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
numbers  1215-0055. 1215-0067.  1215- 
0103.  1215-0115. 1215-0154. 1215- 
0155, 1215-0167. 1215-0176  and  1215- 
0182. 

Definitions  and  Forms 

§10l5    What  daflnMona  ipply  to 


Certain  words  and  phrases  found  in 
this  part  are  defined  in  this  section  or 
in  the  FECA  statute.  Some  other  words 
and  phrases  that  are  used  only  in 
limited  situations  are  defined  in  the 
later  subparts  of  these  regulations. 

(a)  Benefits  or  Compensation  means 
the  money  OWCP  pays  to  or  on  behalf 
of  a  beneficiary  from  the  Employees' 
Compensation  Fund  for  lost  wages,  a 
loss  of  wage-earning  capacity  or  a 
pennanent  physical  impairment,  as  well 
as  the  money  paid  to  beneficiaries  for  an 
employee's  death.  These  two  terms  also 
inchida  any  other  amounts  paid  out  of 
the  Employees'  Compensation  Fund  for 
such  thingm  as  medical  treatment, 
medical  examinations  conducted  at  the 
request  of  OWCP  as  part  of  the  claims 
adjudication  process,  vocational 
rehabilitation  services,  services  of  an 
attendant  and  funeral  expenses,  but 
does  not  include  continuation  of  pay. 

(b)  Beneficiary  means  an  individiiial 
who  is  entitled  to  a  benefit  under  the 
FECA  and  this  part. 

(c)  Claim  means  a  written  assertion  of 
an  Individual's  entitlement  to  benefits 
under  the  FECA,  submitted  in  a  maimer 
authorized  by  this  part. 

(d)  Claimant  means  an  individual 
whose  claim  has  been  filed. 

(e)  Director  means  the  Director  of 
OWCP  or  a  person  designated  to  carry 
out  his  or  her  functions. 

(f)  Disability  means  the  incapacity, 
because  of  an  employment  injiuy.  to 
earn  the  wages  the  employee  was 
receiving  at  the  time  of  injury.  It  may  be 
partial  or  total. 


(g)  Earnings  fiom  employment  or  self' 
employment  means: 

(1)  Gross  earnings  or  wages  before  any 
deductions  and  includes  the  value  of 
subsistence,  quarters,  reimbursed 
expenses  and  any  other  goods  or 
services  received  in  kind  as 
remuneration:  or 

(2)  A  reasonable  estimate  of  the  cost 
to  have  someone  else  perform  the  duties 
of  an  individual  who  accepts  no 
remuneration.  Neither  lack  of  profits, 
nor  the  characterization  of  the  duties  as 
B  hobby,  removes  an  unremunerated 
individual's  responsibility  to  report  the 
estimated  cost  to  have  someone  else 
perform  his  or  her  duties. 

(h)  Employee  means,  but  is  not 
limited  to.  an  individiial  who  fits  within 
one  of  the  follovdng  listed  groups: 

(1)  A  civil  officer  or  employee  in  any 
branch  of  the  Government  of  the  United 
States,  including  an  officer  or  employee 
of  an  instrumentality  wholly  owned  by 
the  United  States: 

(2)  An  individual  rendering  personal 
service  to  tlie  United  States  similar  to 
the  service  of  a  civil  officer  or  employee 
of  the  United  States.  %vithout  pay  or  for 
nominal  pay.  when  a  statute  authorizes 
the  acceptance  or  use  of  the  service,  or 
authorizes  peyment  of  travel  or  other 
expenses  of  the  individual; 

(3)  An  individual,  other  than  an 
independent  contractor  or  an  individual 
employed  by  an  independent  contractor, 
employed  on  the  Menominee  Indian 
Reservation  in  Wisconsin  in  operations 
conducted  under  a  statute  relating  to 
tribal  timber  and  logging  operations  on 
that  reservation: 

(4)  An  individual  appointed  to  s 
position  on  the  office  staff  of  a  former 
President:  or 

(5)  An  individual  selected  and  serving 
as  a  federal  petit  or  grand  juror. 

(i)  Employer  or  Agency  means  any 
civil  agency  or  instrumentality  of  the 
United  States  Government,  or  any  other 
organization,  group  or  institution 
employing  an  individual  defined  as  an 
"employee"  by  this  section.  These  terms 
also  refer  to  officers  and  employees  of 
an  employer  havii^  responsibility  for 
the  supervision,  direction  or  control  of 
employees  of  that  employer  as  an 
"immediate  superior,"  and  to  other 
employees  designated  by  the  employer 
to  cany  out  the  functions  vested  in  the 
employer  under  the  FECA  and  this  part, 
including  officers  or  employees 
delegated  responsibility  by  an  employer 
for  authorizing  medical  treatment  for 
injured  employees. 

(j)  Entitlement  means  entitiement  to 
benefits  as  determined  by  OWCP  under 
the  FECA  and  the  procedures  described 
in  this  part 
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(k)  FECA  means  die  Federal 
Employees'  Compensation  Act.  as 
amended. 

0)  Hospital  services  means  services 
and  supplies  provided  by  hospitals 
within  the  scope  of  their  practice  as 
defined  by  State  law. 

(m)  Impairment  means  any  anatomic 
or  functional  abnormality  or  loss.  A 
permanent  impairment  is  any  such 
abnormality  or  loss  after  maximum 
medical  improvement  has  been 
achieved. 

(n)  Knowingly  means  with  knowledge, 
consciously,  willfully  or  intentionally, 
(o)  Medical  services  means  services 
and  supplies  provided  by  or  under  the 
supervision  of  a  physician. 
Reimbiusable  chiropractic  services  are 
limited  to  physical  examinations  (and 
related  laboratory  tests),  x-rays 
performed  to  diagnose  a  subluxation  of 
the  spine  and  treatment  consistiiig  of 
manual  manipulation  of  the  spine  to 
correct  a  subluxation. 

(p)  Medical  support  services  means 
services,  drugs,  supplies  and  appliances 
provided  by  a  person  other  than  a 
physiciai;  or  hospital. 

(q)  Occupational  disease  or  illness 
means  a  condition  produced  by  the 
work  environment  over  a  period  longer 
than  a  single  workday  or  shift 

(r)  OWCP  means  the  Office  of 
Workers'  Compensation  Programs. 

(s)  Pay  rate  for  compensation 
purposes  means  the  employee's  pay,  as 
determined  under  5  U.S.C.  8114,  at  the 
time  of  injury,  the  time  disability  begins 
or  the  time  compensable  disability 
recurs  if  the  recurrence  begins  more 
than  six  months  after  the  injured, 
employee  resumes  regular  full-time 
employment  with  the  United  States, 
whichever  is  greater,  except  as 
otherwise  determined  imder  5  U.S.C. 
8113  with  respect  to  any  period. 

(t)  Physician  means  an  individual 
defined  as  such  in  5  U.S.C.  8101(2), 
except  during  the  period  for  which  his 
or  her  license  to  practice  medicine  has 
been  suspended  or  revoked  by  a  State 
licensing  or  regulatory  authority. 

(u)  Qualified  hospital  means  any 
hospital  licensed  As  such  under  State 
law  which  has  not  been  excluded  under 
the  provisions  of  subpart  I  of  this  part. 
Except  as  otherwise  provided  by 
regulation,  a  qualified  hospital  shall  be 
deemed  to  be  designated  or  approved  bv 
OWCP.  ^ 

(v)  Qualified  physician  means  any 
physician  who  has  not  been  excluded 
under  the  provisions  of  subpart  1  of  this 
part.  Except  as  otherwise  provided  by 
regulation,  a  qualified  physician  shall 
be  deemed  to  be  designated  or  approved 
by  OWCP. 


(w)  Qualified  provider  of  medical 
support  services  or  supplies  means  any 
person,  other  than  a  physician  or  a 
hospital,  who  provides  services,  drugs, 
supplies  and  appliances  for  which 
OWCP  makes  payment,  who  possesses 
any  applicable  licenses  required  under 
State  law  and  who  has  not  been 
excluded  under  the  provisions  of 
subpart  I  of  this  part 

(x)  Recurrence  of  disability  means  an 
inability  to  work  after  an  employee  has 
retxuned  to  work,  caused  by  a 
spontaneous  and  material  change  in  a 
medical  condition  which  had  resulted 
from  a  previous  injury  or  illness  without 
an  intervening  injury  or  new  exposure 
to  the  work  enviromnent  that  caused  the 
illness.  This  term  also  means  an 
inability  to  work  that  takes  place  when 
a  light-duty  assignment  made 
specifically  to  accommodate  an 
employee's  physical  restrictions  due  to 
his  or  her  work-related  injury  or  illnras 
is  withdrawn  (except  when  such 
withdrawal  occurs  for  reasons  of 
misconduct,  non-performance  of  job 
duties  or  a  reduction-in-force).  or  when 
the  physical  requirements  of  such  an 
assigiunent  are  altered  so  that  they 
exceed  his  or  her  established  physical 
restrictions. 

(y)  Representative  means  an 
individual  properly  authorized  by  a 
claimant  in  writing  to  act  for  the 
claimant  in  coimection  with  a  claim  or 
proceeding  imder  the  FECA  or  this  part 

(z)  Student  means  an  individual 
defined  at  5  U.S.C.  8101(17).  Two  terms 
used  in  that  particular  defiiiition  are 
further  defined  as  follows: 

(1)  "Additional  type  of  educational  or 
training  institution"  means  a  technical, 
trade,  vocational,  business  or 
professional  school  accredited  or 
licensed  by  the  United  States 
Govenunent  or  a  state  government  or 
any  political  subdivision  thereof 
providing  courses  of  not  less  than  three 
months'  duration,  that  prepares  the 
individual  for  a  livelihood  in  a  trade, 
industry,  vocation  or  profession. 

(2)  "Year  beyond  the  high  school 
level"  means: 

(i)  The  12-month  period  beginning  the 
month  after  the  individual  graduates ' 
from  high  school,  provided  he  or  she 
had  indicated  an  intention  to  continue 
schooling  within  four  months  of  high 
school  graduation,  and  each  successive 
12-month  period  in  which  there  is 
school  attendance  or  the  payment  of 
compensation  based  on  student 
attendance;  or 

(ii)  If  the  individual  has  indicated  that 
he  or  she  will  not  continue  schooling 
within  four  months  of  high  school 
graduation,  the  12-month  period 
beginning  with  the  month  that  the 


individual  enters  school  to  continue  his 
or  her  education,  and  each  successive 
12 -month  {>eriod  in  which  there  is 
school  attendance  or  the  payment  of 
compensation  based  on  student  status. 

(aa)  Subluxation  means  an  incomplete 
dislocation,  off-centering,  misalignment, 
fixatitm  or  abnormal  spacing  of  the 
vertebrae  which  must  be  demonstrable 
on  any  x-ray  film  to  an  individual 
trainod  in  the  reading  of  x-rays. 

(bb)  Surviving  spouse  means  the 
husband  or  wife  living  with  or 
dependent  for  support  upon  a  deceased 
iemployee  at  the  time  of  his  or  her  death, 
or  living  apart  for  reasonable  cause  or 
because  of  the  deceased  employee's 
desertion. 

(cc)  Temporary  aggravation  of  a  pre- 
existing condition  means  that  factors  of 
employment  have  direcUy  caused  that 
condition  to  be  more  severe  for  a  limited 
period  of  time  and  have  left  no  greater 
impairment  than  existed  prior  to  the 
employment  injury. 

(dd)  Traumatic  injury  means  a 
condition  of  the  body  caused  by  a 
specific  event  or  incident  or  series  of 
events  or  incidents  within  a  single 
workday  or  shift  Such  condition  must 
be  caused  by  external  force,  including 
stress  or  strain,  which  is  identifiable  as 
to  time  and  place  of  occurrence  and 
member  or  fonction  of  the  body 
affected. 

f10.6    WiMlapacialatMutorydaflnmona 
apply  to  dapandanta  and  survivors? 

(a)  5  U.S.C.  8133  provides  that  certain 
benefits  are  payable  to  certain 
enumerated  survivors  of  employees  who 
have  died  from  an  injury  sustained  in 
the  performance  of  duty. 

(b)  5  U.S.C.  8148  also  provides  that 
certain  other  benefits  are  payable  to 
certain  family  members  of  employees 
who  have  been  incarcerated  due  to  a 
felony  conviction. 

(c)  5  U.S.C.  81 10(b)  further  provides 
that  any  employee  who  is  found  to  be 
eligible  for  a  basic  benefit  shall  be 
entitied  to  have  such  basic  benefit 
augmented  at  a  specified  rate  for  certain 
persons  who  live  in  the  beneficiary's 
household  or  who  are  dependent  uf>on 
the  beneficiary  for  support. 

(d)  5  U.S.C.  8101,  8110.  8133  and 
8148,  which  define  the  natiire  of  such 
survivorship  or  dependency  necessary 
to  qualify  a  beneficiary  for  a  survivor's 
benefit  or  an  augmented  benefit  apply 
to  the  provisions  of  this  part. 

fl0.7    What  forms  are  needed  to  process 
claims  under  the  FECA? 

(a)  Notice  of  injury,  claims  and  certain 
specified  reports  shall  be  made  on  forms 
prescribed  by  OWCP.  Employers  are 
expected  to  maintain  an  adequate 
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supply  of  the  basic  forms  needed  for  the 


proper  recording  and  reporting  of 
injuries. 


Form  Ho. 

(1)CA-1  

(2)  CA-2  

(3)  CA-2a  ... 

(4)  CA-3  

(5)  CA-5  

(6)  CA-5b  ... 

(7)  CA-6  

(8)  CA-7  

(9)  CA-8  

(10)  CA-12  . 
(11)CA-16  . 
(12)CA-17  . 

(13)  CA-20  . 

(14)  CA-20a 


Titie 


Federal  Employee's  Notice  o«  Traumatic  Injury  and  Claim  lor  Continuation  ol  Pay/Compensation. 

Notice  ol  Occupational  Disease  and  Claim  tor  Compensation. 

Notice  ol  Employee's  Recunence  ol  Disatxiity  and  Claim  lor  Pay/Compensation. 

Report  ol  Termination  ol  Disability  arxl/or  Payment. 

Claim  kx  Compensation  by  Widow.  Widower  and/or  ChiWreo. 

Claim  lor  Compensation  by  Parents.  Brothers.  Sisters.  Grandparerits.  or  Grandchildren. 

Official  Superior's  Report  ol  Employee's  Death. 

Claim  tor  Compensation  Due  to  Traumatic  Injury  or  Occupaliorwl  Disaaas. 

Claim  tor  Continuing  Compensation  on  Account  ol  DisabtMy. 

Claim  tor  Continuance  ol  Compensation. 

Aultwrizalion  ol  Examination  and/or  Treatment 

Duly  Status  Report. 

Atterxling  Ptiysician's  Report. 

Attending  Physician's  Supplemental  Report 


(b)  Copies  of  the  forms  listed  in  this 
paragraph  are  available  for  public 
inspection  at  the  Office  of  Workers' 
Compensation  Programs.  Employment 
Standards  Administration,  U.S. 
Department  of  Labor.  Washington,  DC 
20210.  They  may  also  be  obtained  from 
district  offices,  employers  (i.e.,  safety 
and  health  offices,  supervisors),  and  the 
Internet. 

Information  in  Program  Recordr 

fiaiO    Are  all  docuntenta  relaMng  to 
dalnw  Med  under  Itie  FECA  considered 


must  comply  with  the  rules  and 
regulations  of  the  Department  of  Labor. 

f  iai2    How  may  a  FECA  ctaimant  or 

idj  " 


All  records  relating  to  claims  for 
benefits,  including  copies  of  such 
records  maintained  by  an  employer,  are 
considered  confidential  and  may  not  be 
released,  inspected,  copied  or  otherwise 
disclosed  except  as  provided  in  the 
Freedom  of  Information  Act  and  the 
Privacy  Act  of  1974.  All  FECA-related 
records  are  covered  by  the  government- 
wide  Privacy  Act  system  of  records 
entitled  DOL/GOVT-1  (Office  of 
Workers'  Compensation  Programs. 
Federal  Employees'  Compensation  Act 
File).  The  routine  uses  to  which  such 
records  may  be  put  are  set  forth  in  the 
Notice  published  in  the  Federal 
Kagiater  by  the  Department  of  Labor. 
The  regulations  and  routine  uses 
promulgated  by  the  Department  of  Labor 
control  decisions  regarding  access  to  all 
FECA-related  records. 

fiail    Wtw  melwlatna  custody  and 
control  of  FECA  ricorda? 

All  documents  covered  by  DOU 
GOVT-1  are  official  records  of  OWCP 
and.  as  such,  are  maintained  by  and 
under  the  control  of  OWCP.  While  an 
employer  may  establish  procedures  an 
injured  employee  or  FECA  beneficiary 
should  follow  in  requesting  access  to 
documents  it  maintains,  any  decision 
issued  in  response  to  such  a  request 


(a)  A  claimant  seeking  copies  of  his  or 
her  official  FECA  file  should  address  a 
request  to  the  District  Director  of  the 
OWCP  office  having  custody  of  the  file. 
A  claimant  seeking  copies  of  FECA- 
related  dociunents  in  the  custody  of  the 
employer  should  follow  the  procedures 
established  by  that  agency.  In 
responding  to  a  claimant's  reouest.  the 
employer  must  comply  with  the  rules 
and  regulations  of  the  Department  of 
Labor  which  govern  all  aspects  of 
safeguarding  the  records. 

(b)  Any  appeal  from  a  decision 
denying  access  to  the  FECA-related 

documents  must  be  filed  with  the     

Solicitor  of  Labor  as  provided  in  29  CFR 
part  71. 


§10.13    What  proeoee  la  uaed  by  a  peraon 
wtw  wanta  to  correct  FECA  ralaSad 
documentaT 

Any  request  to  amend  a  record 
covered  by  DOL/GOVT-1  should  be 
directed  to  the  district  ofBce  having 
custody  of  the  official  file.  No  employer 
has  the  authority  to  issue 
determinations  with  regard  to  requests 
for  the  correction  of  records  contained 
in  or  covered  by  DOL/GOVT-1.  Any 
request  for  correction  received  by  an 
employer  must  be  referred  to  OWCP  for 
review  and  decision. 

Ri^ts  and  Penalties 

fiaiS    May compensaUon rtghta be 


No  employer  or  other  person  may 
require  an  employee  or  other  claimant 
to  enter  into  any  agreement,  either 
before  or  after  an  injury  or  death,  to 
waive  his  or  her  right  to  claim 
compensation  under  the  FECA.  No 


waiver  of  compensation  rights  shall  be 
valid. 

fiaie  Wlwlaratttecrimlnaliawpenaltiea 
for  maUng  a  falae  report  In  connection  witli 
a  dahn  under  the  FECA? 

(a)  A  number  of  statutory  provisions 
make  it  a  crime  to  file  a  false  or 
fraudulent  claim  or  statement  with  the 
government  in  connection  with  a  claim 
under  the  FECA.  Included  among  these 
provisions  are  sections  287, 1001, 1920. 
and  1922  of  title  18,  United  States  Code. 
Enforcement  of  these  and  other  criminal 
provisions  that  may  apply  to  claims 
under  the  FECA  are  within  the 
jurisdiction  of  the  Department  of  Justice. 

(b)  In  addition,  administrative 
proceedings  may  be  initiated  under  the 
Program  Fraud  Civil  Remedies  Act  of 
1986  (PFCRA).  31  U.S.C.  3801-12,  to 
impose  civil  penalties  and  assessments 
against  persons  who  make,  submit,  or 
present,  or  cause  to  be  made,  submitted 
or  presented,  false,  fictitious  or 
fraudulent  claims  or  Mrritten  statements 
to  OWCP  in  connection  with  a  claim 
under  the  FECA.  The  Department  of 
Labor's  regulations  implementing  the 
PFRCA  are  found  at  29  CFR  part  22. 

fiai7  la  a  benefldary  who  dafrauda  the 
government  in  connection  wHh  a  datan  for 
benefHa  atiH  entitled  to  thoee  benefits? 

When  a  beneficiary  either  pleads 
guilty  to  or  is  found  guilty  on  charges 
of  defrauding  the  federal  government  in 
connection  with  a  claim  for  benefits,  the 
beneficiary's  entitlement  to  any  further 
compensation  benefits  will  terminate 
effective  the  date  either  the  guilty  plea 
is  accepted  or  a  verdict  of  guilty  is 
returned  after  trial,  for  any  injury 
occurring  on  or  before  the  date  of  such 
guilty  plea  or  verdict.  Termination  of 
entitlement  under  this  section  is  not 
affected  by  any  subsequent  change  in  or 
recurrence  of  the  beneficiary's  medical 
condition. 
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f10.l8    Can  a  beneficiary  who  ia 
Incarcerated  baaed  on  a  felony  conviction 
atlll  recehre  benefits? 

(a)  Whenever  a  beneficiary  is 
incarcerated  in  a  state  or  federal  jail, 
prison,  penal  institution  or  other 
correctional  facility  due  to  a  state  or 
federal  felony  conviction,  he  or  she 
forfeits  all  rights  to  compensation 
benefits  during  the  period  of 
incarceration.  A  beneficiary's  right  to 
compensation  benefits  for  the  period  of 
his  or  her  incarceration  is  not  restored 
after  such  incarceration  ends,  even 
though  payment  of  compensation 
benefits  may  resume. 

(b)  If  the  oeneficiary  has  eligible 
dependents,  OWCP  will  pay 
compensation  to  such  dependents  at  a 
reduced  rate  during  the  period  of  his  or 
her  incarceration,  by  applying  the 
percentages  of  5  U.S.C.  8133(aKl) 
through  (5)  to  the  beneficiary's  gross 
current  entitlement 

(c)  If  OWCP's  decision  on  endtlement 
is  pending  when  the  period  of 
incarceration  begins,  and  compensation 
is  due  for  a  period  of  time  prior  to  such 
incarceration,  payment  for  that  period 
will  only  be  made  to  the  beneficiary 
following  his  or  her  release. 

Subpart  B— Rling  NotiCM  and  Claims; 
Submitting  Evidanca 

Notices  and  Claims  for  Injury,  Disease, 
and  Death — Employee  or  Survivor's 
Actims 

fiaiOO   How  and  when  ia  a  notice  of 
traumatic  injury  Wad? 

(a)  To  claim  benefits  under  the  FECA, 
an  employee  who  sustains  a  work- 
related  traumatic  injury  must  give 
notice  of  the  injury  in  writing  on  Form 
CA-1,  which  may  be  obtained  from  the 
employer.  The  employee  must  forward 
this  notice  to  the  employer.  Another 
person,  including  the  employer,  may 
give  notice  of  injury  on  the  employee's 
behalf.  The  person  submitting  a  notice 
shall  include  the  Social  Security 
Number  (SSN)  of  the  injiued  employee. 

(b)  For  injuries  sustained  on  or  after 
September  7, 1974.  a  notice  of  injury 
must  be  filed  within  three  years  of  the 
injury.  (The  form  contains  the  necessary 
words  of  claim.)  The  requirements  for 
filing  notice  are  further  described  in  5 
U.S.C.  8119.  Also  see  §10.205 
concerning  time  requirements  for  filing 
claims  for  continuation  of  pay. 

(1)  If  the  claim  is  not  filed  within 
three  years,  compensation  may  still  be 
allowed  if  notice  of  injury  was  given 
within  30  days  or  the  employer  had 
actual  knowledge  of  the  injury  or  death 
within  30  days  after  occurrence.  This 
knowledge  may  consist  of  written 
records  or  verbal  notification.  An  entry 


into  an  employee's  medical  record  may 
also  satisfy  this  requirement  if  it  is 
sufficient  to  place  the  employer  on 
notice  of  a  possible  work-related  injury 
or  disease. 

(2)  OWCP  may  excuse  failure  to 
comply  with  the  three-year  time 
requirement  because  of  truly 
exceptional  circumstances  (for  example, 
being  held  prisoner  of  war). 

(3)  The  claimant  may  withdraw  his  or 
her  claim  (but  not  the  notice  of  injury) 
by  so  requesting  in  writing  to  OWCP  at 
any  time  before  OWCP  determines 
eligibility  iar  benefits. 

§10.101  How  and  whan  is  a  dahn  for  wage 
lose  compenaalion  on  account  of  traumatic 
injury  filed? 

(a)  Form  CA-7  is  used  to  claim 
compensation  for  initial  periods  of 
disability. 

(1)  An  employee  who  is  disabled  with 
loss  of  pay  for  more  than  three  calendar 
days  due  to  an  injury,  or  someone  acting 
on  his  or  her  behalf,  must  file  Form  CA- 
7  before  compensation  can  be  paid. 

(2)  The  employee  shall  complete  the 
front  of  Form  CA-7  and  submit  the  form 
to  the  employer  for  completion  and 
transmission  to  OWCP.  The  form  should 
be  completed  as  soon  as  possible,  but  no 
more  than  14  calendar  days  after  the 
date  pay  stops  due  to  the  injury  or 
disease. 

(3)  The  requirements  for  filing  claims 
are  further  described  in  5  U.S.C.  8121. 

(b)  Form  CA-6  is  used  to  claim 
compensation  for  additional  periods  of 
disability  after  Form  CA-7  is  submitted 
to  OWCP. 

(1)  It  is  the  employee's  responsibility 
to  submit  Form  CA-8.  Without  receipt 
of  such  claim,  OWCP  has  no  knowledge 
of  continuing  wage  loss.  Therefore, 
while  disability  continues,  the 
employee  should  submit  a  claim  on 
Form  CA-8  each  two  weeks  imtil 
otherwise  instructed  by  OWCP. 

(2)  The  employee  shall  complete  the 
front  of  Form  CA-8  and  submit  the  form 
to  the  employer  for  completion  and 
transmission  to  OWCP. 

(3)  The  employee  is  responsible  for 
submitting,  or  arranging  for  the 
submittal  of,  medical  evidence  which 
establishes  both  that  disability 
continues  and  that  the  disability  is  due 
to  the  work-related  injury.  Form  CA-20a 
is  attached  to  Form  CA-6  for  this 
purpose. 

§10.102    How  and  when  ia  a  notice  of 
occupaUonai  diaaaae  filed? 

(a)  To  claim  benefits  under  the  FECA, 
an  employee  who  has  a  disease  which 
he  or  she  believes  to  be  work-related 
must  give  notice  of  the  condition  in 
writing  on  Form  CA-2.  which  may  be 


obtained  from  the  employer.  The 
employee  must  forward  this  notice  to 
the  employer.  Another  person, 
including  the  employer,  may  do  so  on 
the  employee's  behalf.  The  person 
submitting  a  notice  shall  include  the 
Social  Security  Nimiber  (SSN)  of  the 
injured  employee.  The  claimant  may 
withdraw  his  or  her  claim  (but  not  the 
Notice  of  Injury)  by  so  requesting  in 
writing  to  OWCP  at  any  time  before 
OWCP  determines  eligibility  for 
benefits. 

(b)  For  occupational  diseases 
sustained  as  a  result  of  exposure  to 
injurious  work  factors  that  occurs  on  or 
after  September  7, 1974,  a  notice  of 
occupational  disease  must  be  filed 
within  three  years  of  the  onset  of  the 
condition.  (The  form  contains  the 
necessary  words  of  claim.)  The 
requirements  for  timely  filing  are 
described  in  §  10.100(b)(1)  through  (3). 

(c)  However,  in  cases  of  latent 
disability,  the  time  for  filing  claim  does 
not  begin  to  run  until  the  employee  has 
a  compensable  disability  and  is  aware, 
or  reasonably  should  have  been  aware, 
of  the  causal  relationship  between  the 
disability  and  the  employment  (see  5 
U.S.C.  8122(b)). 

§  10.1MHOW  and  whan  la  a  daim  for  MMga 
ioaa  compensation  on  account  of 
occupational  diaaaae  fliad? 

Compensation  for  the  initial  period  of 
disability,  additioiul  periods  of 
disability,  and  impairment  of  a  body 
part  is  claimed  as  described  in  $§  10.101 
and  10.104. 

• 

§10104    How  and  whan  is  a  dalm  for 
permanent  impairment  Med? 

Form  CA-7  is  used  to  claim 
compensation  for  impairment  to  a  body 
part  covered  under  the  schedule 
established  by  5  U.S.C.  8107.  If  Form 
CA-7  has  already  been  filed  to  claim 
disability  compensation,  an  employee 
may  file  a  claim  for  impairment 
compensated  according  to  the  schedule 
by  sending  a  letter  to  OWCP  which 
specifies  the  nature  of  the  benefit 
claimed. 

§iai05    How  and  when  is  a  dalm  for 
fecurrenca  filed? 

(a)  A  recurrence  should  be  reported 
on  Form  CA-2a  if  it  causes  the 
employee  to  lose  time  from  work  and 
incur  a  wage  loss.  However,  a  notice  of 
recurrence  should  not  be  filed  for  time 
loss  due  to  traumatic  injury  during  the 
period  covered  by  continuation  of  pay. 
Also,  a  notice  of  recurrence  should  not 
be  filed  when  a  new  injury  or  event 
contributing  to  an  occupational  disease 
has  occurred.  In  these  instances,  the 
employee  should  file  Form  CA-1  or 
CA-2. 
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(b)  The  employee  has  the  burden  of 
establishing  by  the  weight  of  reliable, 
probative  and  substantial  evidence  that 
the  recurrence  of  disability  is  causally 
related  to  the  original  injury. 

(1)  The  employee  must  include  a 
statement  with  Form  CA-2a  describing 
his  or  her  duties  upon  retiun  to  work 
after  the  original  injury,  stating  whether 
there  were  any  other  injuries  or  illness, 
and  giving  a  general  description  of  his 
or  her  physical  condition  during  the 
intervening  period.  The  employer  may 
submit  comments  concerning  the 
employee's  statement. 

(2)  The  employee  should  arrange  for 
the  submittal  of  a  detailed  medical 
report  from  the  attending  physician  as 
described  on  Form  CA-2a.  The 
employee  should  also  submit,  or  arrange 
for  the  submittal  of,  similar  medical 
reports  for  any  examination  and/or 
treatment  received  after  returning  to 
work  following  the  original  injury. 

f  10.106    How  and  when  Is  •  notice  of 
death  and  daim  for  iMnafits  filed? 

(a)  If  an  employee  dies  from  a  work- 
related  traumatic  injury  or  an 
occupational  disease,  any  survivor  may 
file  a  claim  for  death  benefits  using 
Form  CA-5  or  CA-5b.  which  may  be 
obtained  Erom  the  employer.  The 
survivor  must  provide  this  notice  in 
writing  and  forward  it  to  the  employer. 
Another  person,  including  the 
employer,  may  do  so  on  the  survivor's 
behalf.  The  claimant  may  also  submit 
the  completed  Form  CA-5  or  CA-5b 
directly  to  OWCP.  The  claimant  shall 
disclose  the  SSNs  of  the  survivors  in 
addition  to  the  SSN  of  the  deceased 
employee.  The  claimant  may  withdraw 
his  or  her  claim  (but  not  the  notice  of 
death)  by  so  requesting  in  writing  to 
OWCP  at  any  time  before  OWCP 
determines  eligibility  for  benefits. 

(b)  For  deaths  that  occur  on  or  after 
September  7.  1974,  a  notice  of  death 
must  be  filed  within  three  years  of  the 
death.  The  form  contains  the  necessary 
words  of  claim.  The  requirements  for 
timely  filing  are  described  in  §  10.100(b) 
(1)  through  (3). 

(c)  However,  in  cases  of  death  due  to 
latent  disability,  the  time  for  filing  the 
claim  does  not  begin  to  run  until  the 
claimant  is  aware,  or  reasonably  should 
have  been  aware,  of  the  causal 
relationship  between  the  death  and  the 
employment  (see  5  U.S.C.  8122(b)). 

(d)  The  Tiling  of  a  notice  of  injury  will 
satisfy  the  time  requirements  for  a  death 
claim  based  on  the  same  injury.  If  an 
injured  employee  or  someone  acting  on 
the  employee's  behalf  does  not  file  a 
claim  before  the  employee's  death,  the 
right  to  claim  compensation  for 


disability  other  than  medical  expenses 
ceases  and  does  not  survive. 

(e)  A  survivor  must  be  alive  to  receive 
any  payment;  there  is  no  vested  right  to 
such  payment.  A  report  as  described  in 
§  10.414  of  this  part  must  be  Hied  once 
each  year  to  support  continuing 
payments  of  compensation. 

Notices  and  Claims  for  Injury,  Disease, 
and  Death — Employer's  Actions 

S  10.110    What  should  the  employer  do 
when  an  employee  flies  a  notice  of 
traumatic  injury  or  occupational  disease? 

(a)  The  employer  shall  complete  the 
agency  portion  of  Form  CA-1  (for 
traumatic  injury)  or  CA-2  (for 
occupational  disease)  no  more  than  five 
calendar  days  after  receipt  of  notice 
from  the  employee.  The  employer  shall 
also  complete  the  Receipt  of  Notice  and 
give  it  to  the  employee. 

(b)  The  employer  must  transmit  the 
form  to  OWCP  within  five  calendar  days 
if  the  injury  or  disease  will  likely  result 
in: 

(1)  A  medical  charge  against  OWCP; 

(2)  Disability  for  work  oeyond  the  day 
or  shift  of  injiuy; 

(3)  The  need  for  more  than  two 
appointments  for  medical  examination 
and/or  treatment  on  separate  days, 
leading  to  time  loss  from  work; 

(4)  Future  disability; 

(5)  Permanent  impairment;  or 

(6)  Continuation  of  pay  pursuant  to  5 
U.S.C.  8118. 

(c)  The  employer  should  not  wait  for 
submittal  of  supporting  evidence  before 
sending  the  form  to  OWCP. 

(d)  Ifnone  of  the  conditions  in 
paragraph  (b)  of  this  section  applies,  the 
Form  CA-1  or  CA-2  shall  be  retained  as 
a  permanent  record  in  the  Employee 
Medical  Folder  in  accordance  with  the 
guidelines  established  by  the  Office  of 
Personnel  Management. 

fiaill    What  should  ttte  employer  do 
wtten  an  employee  files  an  Initial  claim  for 
compensation  due  to  disability  or 
permanent  Impairment? 

(a)  When  an  employee  is  disabled  by 
a  work-related  injury  and  loses  pay  for 
more  than  three  calendar  days,  or  has  a 
permanent  impairment  or  serious 
disfigurement  as  described  in  5  U.S.C. 
8107,  the  employer  shall  furnish  the 
employee  with  Form  CA-7  for  the 
purpose  of  claiming  compensation. 

(b)  If  the  employee  is  receiving 
continuation  of  pay  (COP),  the  employer 
should  give  Form  CA-7  to  the  employee 
by  the  30th  day  of  the  COP  period  and 
submit  the  form  to  OWCP  by  the  40th 
day  of  the  COP  period.  If  the  employee 
has  not  returned  the  form  to  the 
employer  by  the  40th  day  of  the  COP 
period,  the  employer  should  ask  him  or 
her  to  submit  it  as  soon  as  possible. 


(c)  Upon  receipt  of  Form  CA-7  from 
the  employee,  or  someone  acting  on  his 
or  her  behalf,  the  employer  shall 
complete  the  appropriate  portions  of  the 
form.  As  soon  as  possible,  but  no  more 
than  five  working  days  after  receipt 
from  the  employee,  the  employer  shall 
forward  the  completed  Form  CA-7  and 
any  accompanying  medical  report  to 
OWCP. 

110.112    What  should  the  employer  do 
wt>en  an  employee  files  a  claim  for 
continuing  compensation  due  to  disability? 

(a)  If  the  employee  continues  in  a 
leave-without-pay  status  due  to  a  work- 
related  injury  after  the  period  of 
compensation  initially  claimed  on  Form 
CA-7,  the  employer  shall  furnish  the 
employee  with  Form  CA-8  for  the 
purpose  of  claiming  continuing 
compensation. 

(b)  Upon  receipt  of  Form  CA-8  fitjm 
the  employee,  or  someone  acting  on  his 
or  her  behalf,  the  employer  shall 
complete  the  appropriate  portions  of  the 
form.  As  soon  as  possible,  but  no  more 
than  five  working  days  after  receipt 
from  the  employee,  the  employer  shall 
forward  the  completed  Form  CA-8  and 
any  accompanying  medical  report  to 
OWCP. 

f  10.113    What  should  tt«e  employer  do 
wfien  an  employee  dies  from  a  work-related 
Injury  or  diaeaae? 

(a)  The  employer  shall  immediately 
report  a  death  due  to  a  work-related 
traumatic  injury  or  occupational  disease 
to  OWCP  by  telephone,  telegram,  or 
telefax.  No  more  than  10  working  days 
after  notification  of  the  death,  the 
employer  shall  complete  and  send  Form 
CA-6  to  OWCP. 

(b)  When  possible,  the  employer  shall 
fiimish  a  Form  CA-5  or  CA-5b  to  all 
persons  likely  to  be  entitled  to 
compensation  for  death  of  an  employee. 
The  employer  should  also  supply 
information  about  completing  and  filing 
the  form. 

(c)  The  employer  shall  promptly 
transmit  Form  CA-5  or  CA-5b  to 
OWCP.  The  employer  shall  also 
promptly  transmit  to  OWCP  any  other 
claim  or  paper  submitted  which  appears 
to  claim  compensation  on  account  of 
death. 

Evidence  and  Burden  of  Proof 

§10.115    What  evidence  Is  needed  to 
establish  a  claim? 

Forms  CA-1.  CA-2.  CA-5  and  CA-5b 
describe  the  basic  evidence  required. 
OWCP  may  send  any  request  for 
additional  evidence  to  the  claimant  and 
to  his.  or  her  representative,  if  any. 
Evidence  should  be  submitted  in 
writing.  The  evidence  submitted  must 
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be  reliable,  probative  and  substantial. 
Each  claim  for  compensation  must  meet 
five  requirements  before  OWCP  can 
accept  it  These  requirements  are  as 
follows: 

(a)  The  claim  was  filed  within  the 
time  limits  specified  by  the  FECA; 

(b)  The  injured  person  was,  at  the 
time  of  injury,  an  employee  of  the  U.S. 
as  defined  in  5  U.S.C.  8101(1)  and 

§  10.5(h)  of  this  part; 

(c)  The  fact  that  an  injiuy,  disease  or 
death  occurred; 

(d)  The  injury,  disease  or  death 
occurred  while  the  employee  was  in  the 
performance  of  duty;  and 

(e)  The  medical  condition  for  which 
compensation  or  medical  benefits  is 
claimed  is  causally  related  to  the 
claimed  injury,  disease  or  death.  For 
wage  loss  benefits,  the  claimant  must 
also  submit  medical  evidence  showing 
that  the  condition  claimed  is  disabling. 
The  rules  for  submitting  medical  reports 
are  found  in  §§  10.330  through  10.333. 

f  10.110    What  additional  evidence  Is 
1  in  cases  based  on  occupational 


(a)  The  employee  must  submit  the 
specific  detailed  information  described 
on  Form  CA-2  and  on  any  checklist 
(Form  CA-35.  A-H)  provided  by  the 
employer.  OWCP  has  developed  these 
checklists  to  address  particular 
occupational  diseases.  The  medical 
report  should  also  include  the 
information  specified  on  the  checklist 
for  the  particular  disease  claimed. 

(b)  The  employer  should  submit  the 
specific  detailed  information  described 
on  Form  CA-2  and  on  any  checklist 
pertaining  to  the  claimed  disease. 

{10.117    What  happens  If  the  employer 
contests  any  of  the  tacts  as  staled  t>y  the 
claimant? 

(a)  An  employer  who  has  reason  to 
disagree  with  any  aspect  of  the 
claimant's  report  shall  submit  a 
statement  to  OWCP  that  specifically 
describes  the  factual  allegation  or 
argument  with  which  it  disagrees  and 
provide  evidence  or  argument  to 
support  its  position.  The  employer  may 
include  supporting  documents  such  as 
witness  statements,  medical  reports  or 
records,  or  any  other  relevant 
information. 

(b)  Any  such  statement  shall  be 
submitted  to  OWCP  with  the  notice  of 
traumatic  injury  or  death,  or  within  30 
calendar  days  from  the  date  notice  of 
occupational  disease  or  death  is 
received  from  the  claimant.  If  the 
employer  does  not  submit  a  written 
explanation  to  support  the 
disagreement.  OWCP  may  accept  the 
claimant's  report  of  injury  as 


established.  The  employer  may  not  use 
a  disagreement  with  an  aspect  of  the 
claimant's  report  to  delay  forwarding 
the  claim  to  OWCP  or  to  compel  or 
induce  the  claimant  to  change  the  claim. 

S  10.1 18    Does  the  employer  participate  In 
the  claims  process  In  any  other  way? 

(a)  The  employer  is  responsible  for 
submitting  to  OWCP  all  relevant  and 
probative  factual  and  medical  evidence 
in  its  possession,  or  which  it  may 
acquire  through  investigation  or  other 
means.  Such  evidence  may  be  submitted 
at  any  time. 

(b)  The  employer  may  ascertain  the 
events  surrounding  an  injury  and  the 
extent  of  disability  where  it  appears  that 
an  employee  who  alleges  total  disability 
may  be  performing  other  work,  or  may 
be  engaging  in  activities  which  would 
indicate  less  than  total  disability.  This 
authority  is  in  addition  to  that  given  in 

§  10.118(a).  However,  the  provisions  of 
the  Privacy  Act  apply  to  any  endeavor 
by  the  employer  to  ascertain  the  &cts  of 
the  case  (see  §§  10.10  and  10.11). 

(c)  The  employer  does  not  have  the 
right,  except  as  provided  in  subpart  C  of 
this  part,  to  actively  participate  in  the 
claims  adjudication  process. 

fiailO   What  action  will  OWCP  take  with 
respect  to  information  submitted  by  the 
eimpioyer? 

OWCP  will  consider  all  evidence 
submitted  appropriately,  and  OWCP 
will  inform  the  employee,  the 
employee's  representative,  if  any,  and 
the  employer  of  any  action  taken.  Where 
an  employer  contests  a  claim  at  time  of 
the  initial  submittal  and  the  claim  is 
later  approved,  OWCP  will  notify  the 
employer  of  the  rationale  for  approving 
the  claim. 

{10.120    May  a  Claimant  submit  additional 


A  claimant  or  a  person  acting  on  his 
or  her  behalf  may  submit  to  OWCP  at 
any  time  any  other  evidence  relevant  to 
the  claim. 

{10.121    What  happens  If  OWCP  needs 
more  evidence  from  tlie  claimant? 

If  the  claimant  submits  factual 
evidence,  medical  evidence,  or  both,  but 
OWCP  determines  that  this  evidence  is 
not  sufficient  to  meet  the  burden  of 
proof,  OWCP  will  inform  the  employee 
of  the  additional  evidence  needed.  The 
claimant  will  be  allowed  up  to  30 
calendar  days  to  submit  the  evidence 
required.  OWCP  is  not  required  to  notify 
the  claimant  a  second  time  if  the 
evidence  submitted  in  response  to  its 
first  request  is  not  sufficient  to  meet  the 
burden  of  proof. 


Decisions  on  Entitlement  to  Benefits 

{10.125    How  does  OWCP  determine 
entniement  to  benefits? 

(a)  In  reaching  any  decision  with 
respect  to  FECA  coverage  or 
entitlement,  OWCP  considers  the  claim 
presented  by  the  claimant,  the  report  by 
the  employer,  and  the  results  of  such 
investigation  as  OWCP  may  deem 
necessary. 

(b)  OWCP  claims  staff  apply  the  law, 
the  regulations,  and  its  procedures  to 
the  facts  as  reported  or  obtained  upon 
investigation.  They  also  apply  decisions 
of  the  Employees'  Compensation 
Appeals  Board  and  administrative 
decisions  of  OWCP  as  set  forth  in  FECA 
Program  Memoranda. 

{iai26    What  does  the  decision  contain? 

The  decision  shall  contain  findings  of 
fact  and  a  statement  of  reasons.  It  is 
accompanied  by  information  about  the 
claimant's  appeal  rights,  which  may 
include  the  right  to  a  hearing,  a 
reconsideration,  and/or  a  review  by  the 
Employees'  Compensation  Appeals 
Boud.  (See  subpart  G  of  this  part.) 

{iaiZ7   To  whom  is  the  decision  sent? 

A  copy  of  the  decision  shall  be  mailed 
to  the  employee's  last  known  address.  If 
the  employee  has  a  designated 
representative  before  OWCP,  a  copy  of 
the  decision  should  also  be  mailed  to 
the  representative.  Notification  to  either 
the  employee  or  the  representative  will 
be  considered  notification  to  both.  A 
copy  of  the  decision  will  also  be  sent  to 
the  employer. 

Subpart  C— Continuation  of  Pay 

{10.200    What  Is  continuation  of  pay? 

(a)  For  most  employees  who  sustain  a 

traumatic  injury,  the  FECA  provides 
that  the  employer  must  continue  the 
employee's  regular  pay  during  any 
periods  of  resulting  disability,  up  to  a 
maximum  of  45  calendar  days.  'This  is 
called  continuation  of  pay,  or  COP.  The 
employer,  not  OWCP,  pays  COP.  Unlike 
workers'  compensation  benefits,  COP  is 
subject  to  taxes  and  all  other  payroll 
deductions  that  are  made  from  regular 
income. 

(b)  While  the  employer  must  generally 
continue  the  pay  of  an  employee 
entitled  to  COP,  the  employer  may  make 
certain  preliminary  determinations 
regarding  an  employee's  entitlement  to 
COP  (including  not  paying  salary  under 
§  10.220  or  terminating  COP  under 

§  10.221),  and  may  in  all  circumstances 
controvert  the  payment.  OWCP  has  the 
exclusive  authority  to  finally  determine 
questions  of  entitlement  and  aU  other 
issues  relating  to  COP. 
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(c)  The  FECA  excludes  certain 
persons  Erom  eligibility  for  COP.  CX3P 
cannot  be  authorized  for  members  of 
these  excluded  groups,  which  include 
but  are  not  limited  to:  persons  rendering 
personal  service  to  the  United  States 
similar  to  the  service  of  a  civil  officer  or 
employee  of  the  United  States,  without 
pay  or  for  nominal  pay;  volunteers  (for 
instance,  in  the  Civil  Air  Patrol  and 
Peace  Corps):  Job  Corps  and  Youth 
Conservation  Corps  enroUees; 
individuals  in  work-study  programs, 
and  grand  or  petit  jurors  (unless 
otherwise  federal  employees). 

Eligibility  for  COP 

110206   What  other  condttiona  muM  be 
mat  to  receive  COPT 

(a)  To  be  eligible  for  COP,  a  person 
must: 

(1)  Have  a  "traumatic  injury"  as 
deHned  at  §  10.5(dd)  which  is  job- 
related  and  the  cause  of  the  disability; 

(2)  File  Form  CA-1  within  30  days  of 
the  date  of  the  injury  (but  if  that  form 
is  not  available,  using  another  form 
would  not  alone  preclude  receipt);  and 

(3)  Begin  losing  time  from  work  duer 
to  the  traumatic  injury  within  30  days 
of  the  injury. 

(b)  OWCP  may  find  that  the  employee 
is  not  entitled  to  COP  for  other  reasons 
consistent  with  the  statute  (see 

S  10.220). 


110.200    Meyan 
afleraniniury 


decide  to  use  COP 


On  Form  CA-1.  an  employee  may 
elect  to  use  accumulated  sick  or  annual 
leave,  or  leave  advanced  by  the  agency, 
instead  of  electing  COP.  The  employee 
can  change  the  election  between  leave 
and  COP  for  prospective  periods  at  any 
point  while  eligibility  for  COP  remains. 
The  employee  may  also  change  the 
election  for  past  periods  and  request 
COP  in  lieu  of  leave  already  taken  for 
the  same  period.  In  either  situation,  the 
following  provisions  apply: 

(a)  The  request  must  be  made  to  the 
employer  within  one  year  of  the  date  the 
leave  was  used  or  the  date  of  the  written 
approval  of  the  claim  by  OWCP, 
whichever  is  later. 

(b)  Where  the  employee  is  otherwise 
eligible,  the  agency  shall  restore  leave 
taken  in  lieu  of  any  of  the  45  COP  days. 
Where  any  of  the  45  COP  days  remain 
unused,  the  agency  shall  continue  pay 
prospectively. 

(c)  The  use  of  leave  may  not  be  used 
to  delay  or  extend  the  45-day  COP 
period  or  to  otherwise  affect  the  time 
limitation  as  provided  by  5  U.S.C.  8117. 
Therefore,  any  leave  used  during  the 
period  of  eligibility  counts  towards  the 
45  day  maximum  entitlement  to  COP. 


1 10.207    May  an  employea  who  returns  to 
work,  ttien  stopa  work  again  due  to  the 
•Meets  of  the  intury.  receive  COPT 
If  the  employee  recovers  from 
disability  and  returns  to  work,  then 
becomes  disabled  again  and  stops  work, 
the  employer  shall  pay  any  of  the  45 
days  of  entitlement  to  COP  not  used 
during  the  initial  period  of  disability 
where: 

(a)  The  employee  completes  Form 
CA-2a  and  elects  to  receive  regular  pay: 

(b)  OWCP  did  not  deny  the  original 
claim  for  disability; 

(c)  The  disability  recurs  and  the 
employee  stops  work  within  30  days  of 
the  time  the  employee  first  ret\imed  to 
work  following  the  initial  period  of 
disability;  and 

(d)  Pay  has  not  been  continued  for  the 
entire  45  days. 

Responsibilities 

f  10.210    What  are  the  employee'e 
reeponait)Uitles  In  COP  caaea? 

An  employee  who  sustains  a 
traumatic  injury  which  he  or  she 
considers  disabling,  or  someone 
authorized  to  act  on  his  or  her  behalf, 
must  take  the  following  actions  to 
ensure  continuing  eligibility  for  COP. 
The  employee  must: 

(a)  Complete  and  submit  Form  CA-1 
to  the  employing  agency  as  soon  as 
possible,  but  no  later  than  30  days  from 
the  date  the  traumatic  injury  occurred. 

(b)  Ensure  that  medical  evidence 
supporting  disability  resulting  from  the 
claimed  traumatic  injury,  including  a 
statement  as  to  when  the  employee  can 
return  to  his  or  her  date  of  injury  job. 

is  provided  to  the  employer  within  10 
calendar  days  after  filing  the  claim  for 
COP. 

(c)  Ensure  that  relevant  medical 
evidence  is  submitted  to  OWCP,  and 
cooperate  with  OWCP  in  developing  the 
claim. 

(d)  Ensure  that  the  treating  physician 
speciHes  work  restrictions  and  provides 
them  to  the  employer  and/or 
representatives  of  OWCP. 

(e)  Provide  to  the  treating  physician  a 
description  of  any  specific  alternative 
positions  off^ered  the  employee,  and 
ensure  that  the  treating  physician 
responds  promptly  to  the  employer  and/ 
or  OWCP,  with  an  opinion  as  to  whether 
and  how  soon  the  employer  could 
fwrform  that  or  any  other  specific 
position. 

110211    What  are  the  etnployer'a 
reeponaibilitiee  in  COP  cases? 

Once  the  employer  learns  of  a 
traumatic  injury  sustained  by  an 
employee,  it  shall: 

(a)  Provide  a  Form  CA-1  and  Form 
CA-16  to  authorize  medical  care  in 


accordance  with  §  10.300.  Failure  to  do 
so  may  mean  that  OWCP  will  not 
uphold  any  termination  of  COP  by  the 
employer. 

(b)  Advise  the  employee  of  the  right 
to  receive  COP,  and  the  need  to  elect 
among  COP,  annual  or  sick  leave  or 
leave  without  pay,  for  any  period  of 
disability. 

(c)  Inform  the  employee  of  any 
decision  to  controvert  COP  and/or 
terminate  pay.  and  the  basis  for  doing 
so. 

(d)  Complete  Form  CA-1  (or  other 
form  approved  by  the  Secretary)  and 
return  it.  along  with  all  other  available 
pertinent  information,  (including  the 
basis  for  any  controversion),  to  OWCP 
within  five  calendar  days  after  receiving 
the  completed  form  from  the  employee. 

Calculation  of  COP 

f  10.219    How  does  OWCP  compute  the 
number  of  deys  of  COP  ueed? 

COP  is  payable  for  a  maximum  of  45 
calendar  days,  and  every  day  used  is 
counted  toward  this  maximum.  The 
following  rules  apply: 

(a)  Time  lost  on  the  day  or  shift  of  the 
injury  does  not  count  toward  COP. 
(Instead,  the  agency  must  keep  the 
employee  in  a  pay  status  for  that 
period); 

(b)  The  first  COP  day  is  the  first  day 
disability  begins  following  the  date  of 
injury  (providing  it  is  within  the  30 
days  following  the  date  of  injury), 
except  where  the  injury  occurs  before 
the  beginning  of  the  work  day  or  shift, 
in  which  case  the  date  of  injury  is 
charged  to  COP; 

(c)  Any  part  of  a  day  or  shift  (except 
for  the  day  of  the  injury)  counts  as  a  full 
day  toward  the  45  calendar  day  total: 

(d)  Regular  days  off  are  included  if 
COP  has  been  used  on  the  regular  work 
days  immediately  preceding  and 
following  the  regular  day(s)  off;  and 

(e)  Leave  usedduring a  period  when 
COP  is  otherwise  payable  is  counted 
toward  the  45  day  COP  maximum  as  if 
the  employee  had  been  in  a  COP  status. 

110.216    How  Is  ttte  pay  rate  for  COP 
calculated? 

The  employer  shall  calculate  COP 
using  the  period  of  time  and  the  weekly 
pay  rate. 

(a)  The  pay  rate  for  COP  purposes  is 
equal  to  the  employee's  regular 
"weekly"  pay  (the  average  of  the  weekly 
pay  over  the  preceding  52  weeks). 

(1)  The  pay  rate  excludes  overtime, 
but  included  applicable  premium, 
Sunday  and  holiday  pay,  night  and  shift 
differential  or  other  extra  pay. 

(2)  Changes  in  pay  or  salary  (for 
example,  promotion,  demotion,  within- 
grade  increases,  termination  of  a 
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temporary  detail,  etc.)  which  would 
have  otherwise  occurred  during  the  45- 
day  period  are  to  be  reflected  in  the 
weekly  pay  determination. 

(b)  The  weekly  pay  for  COP  purposes 
is  determined  according  to  the  following 
formulas: 

(1)  For  full  or  part-time  workers 
(permanent  or  temporary)  who  work  the 
same  number  of  hours  each  week  of  the 
year  (or  of  the  appointment),  the  weekly 
pay  rate  is  the  hourly  pay  rate  (A)  in 
effect  on  the  date  of  injury  multiplied  by 
(x)  the  number  of  hours  worked  each 
week  (B):  A  x  B  =  Weekly  Pay  Rate. 

(2)  For  part-time  workers  (permanent 
or  temporary)  who  do  not  work  the 
same  number  of  hours  each  week,  but 
who  do  work  each  week  of  the  year  (or 
period  of  appointment),  the  weekly  pay 
rate  is  an  average  of  the  weekly 
earnings,  established  by  dividing  (-^)  the 
total  earnings  (excluding  overtime)  from 
the  year  immediately  preceding  the 
injury  (A)  by  the  number  of  weeks  (or 
part  of  a  week)  worked  in  that  year  (B): 
A+B  =  Weekly  Pay  Rate. 

(3)  For  intermittent,  seasonal  and  on- 
call  workers,  whether  permanent  or 
temporary,  who  do  not  work  either  the 
same  number  of  hours  or  every  week  of 
the  year  (or  period  of  appointment),  the 
weekly  pay  rate  is  the  average  weekly 
earnings  established  by  dividing  (+)  the 
total  earnings  during  the  full  12-month 
period  immediately  preceding  the  date 
of  injury  (excluding  overtime)  (A),  by 
the  number  of  weeks  (or  part  of  a  week) 
worked  during  that  year  (B)  (that  is, 
A-t-B);  or  150  times  the  average  daily 
wage  earned  in  the  employment  during 
the  days  employed  within  the  full  year 
immediately  preceding  the  date  of 
injury  divided  by  52  weeks,  whichever 
is  greater. 

§10.217    Is  COP  charged  if  the  smployse 
continues  to  work,  but  in  a  dlffafcnt  )ob  that 
payslaaa? 

If  the  employee  cannot  perform  the 
duties  of  his  or  her  regular  position,  but 
instead  works  in  {mother  job  with 
different  duties  with  no  loss  in  pay, 
then  COP  is  not  chargeable.  COP  must 
be  paid  and  the  days  counted  against 
the  45  days  authorized  by  law  whenever 
an  actual  reduction  of  pwy  results  from 
the  injury.  This  includes  work  which 
results  in  loss  of  salary  or  premium  (that 
is,  Sunday  or  night  differential)  pay 
authorized  for  the  employee's  normal 
administrative  workweek. 

Controversion  and  Termination  of  COP 

§  1 0.220    When  Is  an  employer  not  required 
to  pay  COP? 

An  employer  shall  continue  the 
regular  pay  of  an  eligible  employee 


without  a  break  in  time  for  up  to  45 
calendar  days,  except  when: 

(a)  The  disability  was  not  caused  by 
a  traumatic  injury; 

(b)  The  employee  is  not  a  citizen  of 
the  United  States  or  Canada; 

(c)  No  written  claim  was  filed  within 
30  days  from  the  date  of  injury; 

(d)  The  injury  was  not  reported  until 
after  employment  has  been  terminated; 

(e)  The  injury  occurred  off  the 
premises  and  was  otherwise  not  within 
the  performance  of  official  duties; 

(f)  The  injury  was  caused  by  the 
employee's  willful  misconduct,  intent  to 
injure  or  kill  himself  or  herself  or 
another  person,  or  was  proximately 
caused  by  intoxication  by  alcohol  or 
illegal  drugs;  or 

(g)  Work  did  not  stop  until  more  than 
30  days  following  the  injury. 

§10221    How  Is  a  daim  for  COP 
controverted? 

When  the  employer  stops  an 
employee's  pay  for  one  of  the  reasons  in 
§  10.220,  the  employer  must  controvert 
tl^e  claim  for  COP  on  Form  CA-1, 
explaining  in  detail  the  basis  for  the 
refiisal.  The  final  determination  on 
entiUement  to  COP  always  rests  with 
OWCP. 

§  10222    When  may  an  employer  terminate 
COP  which  has  already  begun? 

(a)  Where  the  employer  has  continued 
the  pay  of  the  employee,  it  may  be 
stopped  only  when  at  least  one  of  the 
following  circumstances  is  present: 

(1)  Medical  evidence  which  on  its 
face  supports  disability  due  to  a  vyork- 
related  injury,  is  not  received  within  10 
calendar  days  after  the  claim  is 
submitted  (unless  the  employer's  own 
investigation  shows  disability  to  exist); 

(2)  The  medical  evidence  from  the 
treating  physician  shows  the  individual 
is  not  disabled  fitim  his  or  her  regular 
position; 

(3)  Medical  evidence  fit}m  the  treating 
physician  shows  that  the  employee  is 
not  totally  disabled  and  the  employee 
refuses  a  written  offer  of  a  suitable 
alternative  position  as  determined  by 
OWCP: 

(4)  The  employee  returns  to  work 
with  no  loss  of  pay; 

(5)  The  employee's  period  of 
employment  expires  or  employment  is 
otherwise  terminated  (as  established 
prior  to  the  date  of  injury): 

(6)  OWCP  directs  the  employer  to  stop 
COP;  and/or 

(7)  COP  has  been  paid  for  45  calendar 
days. 

(b)  An  employer  may  not  interrupt  or 
stop  COP  to  which  the  employee  is 
otherwise  entitled  because  of  a 
disciplinary  action,  unless  a  preliminary 


notice  was  issued  to  the  employee 
before  the  date  of  injury  and  the  action 
becomes  final  or  otherwise  takes  effect 
during  the  COP  period. 

(c)  An  employer  must  file  a 
controversion  with  OWCP,  setting  forth 
the  basis  on  which  it  terminated  COP, 
no  later  than  the  effective  date  of  the 
termination. 

§  10.223    Are  there  other  drcumstanoes 
under  which  OWCP  will  not  authorize 
payment  of  COP? 

When  OWCP  finds  that  an  employee 
refuses  or  obstructs  a  required  medical 
examination,  the  right  to  COP  is 
suspended  until  the  refusal  or 
obstruction  ceases.  COP  already  paid  or 
payable  for  the  period  of  suspension  is 
forfeited.  If  already  paid,  the  COP  may 
be  charged  to  annual  or  sick  leave  or 
considered  an  overpayment  of  pay 
consistent  with  5  U.S.C.  5584. 

§10.224    What  happens  if  OWCP  finds  that 
the  employee  Is  not  entitled  to  COP  after  it 
has  been  paid? 

Where  OWCP  finds  that  the  employee 
is  not  entitled  to  COP  after  it  has  been 
paid,  the  employee  may  chose  to  have 
the  time  charged  to  annual  or  sick  leave, 
or  considered  an  overpayment  of  pay 
under  5  U.S.C.  5584.  The  employer 
must  correct  any  deficiencies  in  COP  as 
directed  by  OWCP. 

Sul)part  D    Medical  and  Ralatad 
Banaflts 

Emergency  Medical  Care 

§10.300    What  are  the  basic  rules  for 
authorizing  emergency  medical  care? 

(a)  When  an  employee  sustains  a 
work-related  traumatic  injury  that 
requires  medical  examination,  medical 
treatment,  or  both,  the  employer  shall 
authorize  such  examination  and/or 
treatment  by  issuing  a  Form  CA-16. 
This  form  may  be  used  for  occupatfonal 
disease  or  illness  only  if  the  employer 
has  obtained  prior  permission  from 
OWCP. 

(b)  The  employer  shall  issue  Form 
CA-16  within  four  hours  of  the  claimed 
injury.  If  the  employer  gives  verbal 
authorization  for  such  care,  he  or  she 
should  issue  a  Form  CA-16  within  48 
hours.  The  employer  is  not  required  to 
issue  a  Form  CA-16  more  than  one 
week  after  the  occurrence  of  the  claimed 
injury.  The  employer  may  not  authorize 
examination  or  medical  or  other 
treatment  in  any  case  that  OWCP  has 
disallowed. 

(c)  Form  CA-16  must  contain  the  full 
name  and  address  of  the  qualified 
physician  or  qualified  medical  facility 
authorized  to  provide  service.  The 
authorizing  official  must  sign  and  date 
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the  form  and  must  state  his  or  her  title. 
Form  CA-16  authorizes  treatment  for  60 
days  from  the  date  of  issuance,  unless 
OWCP  terminates  the  authorization 
sooner. 

(d)  The  employee  has  an  initial  choice 
of  physician.  The  employer  shall  allow 
the  employee  to  select  a  qualified 
physician,  after  advising  him  or  her  of 
those  physicians  excluded  under 
subpart  I  of  this  part.  The  physician  may 
be  in  private  practice,  including  a  health 
maintenance  organization  (HMO),  or 
employed  by  a  federal  agency  such  as 
the  Department  of  the  Army,  Navy,  Air 
Force,  or  Veterans  Affairs.  Any  qualified 
physician  may  provide  initial  treatment 
of  a  work-related  injury  in  an 
emergency:  See  also  $  10.825(b). 

§  10.301  May  lh«  physician  designated  on 
Fofm  CA-16  refer  the  employee  to  anottMr 
medlcai  specialist  or  medical  fadllty? 

The  physician  designated  on  Form 
CA-16  may  refer  the  employee  for 
further  examination,  testing,  or  medical 
care.  OWCP  will  pay  this  physician  or 
facility's  bill  on  the  authority  of  Form 
CA-16.  The  employer  should  not  issue 
a  second  Form  CA-16. 

}  10.302  Should  the  employer  authorize 
medical  care  It  he  or  she  doubts  tliat  the 
Injury  occurred,  or  that  it  is  work-related? 

If  the  employer  doubts  that  the  injury 
occurred,  or  that  it  is  work-related,  he 
or  she  should  authorize  medical  care  by 
completing  Form  CA-16  and  checking 
block  6B  of  the  form.  If  the  medical  and 
factual  evidence  sent  to  OWCP  shows 
that  the  condition  treated  is  not  work- 
related,  OWCP  will  notify  the  employee, 
the  employer,  and  the  physician  or 
hospital  that  OWCP  will  not  authorize 
payment  for  any  further  treatment. 

f  10.303    Should  tt>e  employer  uae  a  Form 
CA-16  to  authorize  medical  testing  whan  an 
employee  is  exposed  to  a  workplace  hazard 
)ust  once? 

(a)  Simple  exposure  to  a  workplace 
hazard,  such  as  an  infectious  agent,  does 
not  constitute  a  work-related  injury 
entitling  an  employee  to  medical 
treatment  under  the  FECA.  The 
employer  therefore  should  not  use  a 
Form  CA-16  to  authorize  medical 
testing  for  an  employee  who  has  merely 
been  exposed  to  a  workplace  hazard, 
unless  the  employee  has  sustained  an 
identiHable  injury  or  medical  condition 
as  a  result  of  that  exposure.  OWCP  will 
authorize  preventive  treatment  only 
under  certain  well-defined 
circumstances  (see  §  10.313). 

(b)  Employers  may  be  required  under 
other  statutes  or  regulations  to  provide 
their  employees  with  medical  testing 
and/or  other  services  in  situations 
described  in  paragraph  (a)  of  this 


section.  For  example,  regulations  issued 
by  the  Occupational  Safety  and  Health 
Administration  at  Chapter  XVII  of  Title 
29  of  the  Code  of  Federal  Regulations 
require  employers  to  provide  their 
employees  with  medical  consultations 
and/or  examinations  when  they  either 
exhibit  symptoms  consistent  with 
exposure  to  a  workplace  hazard,  or 
when  an  identifiable  event  such  as  a 
spill,  leak  or  explosion  occurs  and 
results  in  the  likelihood  of  exposure  to 
a  workplace  hazard.  In  addition,  5 
U.S.C.  7901  authorizes  employers  to 
establish  health  programs  whose  staff 
can  f>erform  tests  for  workplace  hazards, 
counsel  employees  for  exposure  or 
feared  exposure  to  such  hazards,  and 
provide  health  care  screening  and  other 
associated  services. 

f  10.304    Are  ttiare  any  exceptions  to  these 
procedures? 

In  cases  involving  emergencies  or 
unusual  circumstances,  OWCP  may 
authorize  treatment  in  a  manner  other 
than  as  stated  in  this  subpart. 

Medical  Treatment  and  Related  hsueu 

f  10.310    Wftiat  are  ttte  baaic  rules  for 
oMalnlrtg  medlcai  care? 

(a)  The  employee  is  entitled  to  receive 
all  medical  services,  appliances  or 
supplies  which  a  qualified  physician 
prescribes  or  recommends  and  which 
OWCP  considers  necessary  to  treat  the 
work-related  injury.  The  employee  need 
not  be  disabled  to  receive  such 
treatment.  If  there  is  any  doubt  as  to 
whether  a  specific  service,  appliance  or 
supply  is  necessary  to  treat  the  work- 
related  injury,  the  employee  should 
consult  OWCP  prior  to  obtaining  it. 

(b)  Any  qualined  physician  or 
qualified  hospital  may  provide  such 
services,  appliances  and  supplies.  A 
qualified  provider  of  medical  support 
services  may  also  furnish  appropriate 
services,  appliances,  and  supplies. 
OWCP  may  apply  a  test  of  cost- 
effectiveness  to  appliances  and 
supplies.  With  respect  to  prescribed 
medications,  OWCP  may  require  the  use 
of  generic  equivalents  where  they  are 
available. 

§10.311    What  are  the  special  rules  tor  ttte 
services  of  chiropractors? 

(a)  The  services  of  chiropractors  that 
may  be  reimbursed  are  limited  by  the 
FECA  to  treatment  to  correct  a  spinal 
subluxation.  The  costs  of  physical  and 
related  laboratory  tests  performed  by  or 
required  by  a  chiropractor  to  diagnose 
such  a  subluxation  are  also  payable. 

(b)  In  accordance  with  5  U.S.C. 
8101(3).  a  diagnosis  of  spinal 
"subluxation  as  demonstrated  by  X-ray 
to  exist"  must  appear  in  the 


chiropractor's  report  before  OWCP  can 
consider  fMiyment  of  a  chiropractor's 
bill. 

(c)  A  chiropractor  may  interpret  his  or 
her  x-rays  to  the  same  extent  as  any 
other  physician.  To  be  given  any  weight, 
the  medical  report  must  state  that  x-rays 
support  the  Hnding  of  spinal 
subluxation.  OWCP  will  not  necessarily 
require  submittal  of  the  x-ray,  or  a 
report  of  the  x-ray.  but  the  report  must 
be  available  for  submittal  on  request. 

(d)  A  chiropractor  may  also  provide 
services  in  the  nature  of  physical 
therapy  under  the  direction  of  a  ^ 
qualified  physician. 

f  10.312    What  are  the  special  rules  for  the 
aarvicai  of  clinical  psychologists? 

A  clinical  psychologist  may  serve  as 
a  physician  only  within  the  scope  of  his 
or  her  practice  as  defined  by  state  law. 
Therefore,  a  clinical  psychologist  may 
not  serve  as  a  physician  for  conditions 
that  include  an  organic  component 
unless  the  applicable  state  law  allows 
clinical  psychologists  to  treat  organic 
conditions.  A  clinical  psychologist  may 
also  perform  testing,  evaluation  and 
other  services  under  the  direction  of  a 
qualified  physician. 

f  10.313    Will  OWCP  pay  for  preventive 
treatment? 

The  FECA  does  not  authorize 
payment  for  preventive  measures  such 
as  vaccines  and  inoculations,  and  in 
general,  preventive  treatment  may  be  a 
responsibility  of  the  employing  agency 
under  the  provisions  of  5  U.S.C.  7901 
(see  §  10.303).  However,  OWCP  can 
authorize  treatment  for  the  following 
conditions,  even  though  such  treatment 
is  designed,  in  part,  to  prevent  further 
injury: 

(a)  Complications  of  preventive 
measures  which  are  provided  or 
sponsored  by  the  agency,  such  as  an 
adverse  reaction  to  prophylactic 
immunization. 

(b)  Actual  or  probable  exposure  to  a 
known  contaminant  due  to  an  injury, 
thereby  requiring  disease-sf>ecific 
measures  against  infection.  Examples 
include  the  provision  of  tetanus 
antitoxin  or  booster  toxoid  injections  for 
puncture  wounds;  administration  of 
rabies  vaccine  for  a  bite  from  a  rabid  or 
potentially  rabid  animal;  or  appropriate 
measures  where  exposure  to  human 
immiuiodeficiency  virus  (HIV)  has 
occurred. 

(c)  Conversion  of  tuberculin  reaction 
from  negative  to  positive  following 
exposure  to  tuberculosis  in  the 
performance  of  duty.  In  this  situation, 
the  appropriate  therapy  may  be 
authorized. 

(d)  Where  injury  to  one  eye  has 
resulted  in  loss  of  vision,  periodic 
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examination  of  the  uninjured  eye  to 
detect  possible  sympathetic 
involvement  of  the  uninjured  eye  at  an 
early  stage. 

f  10.314    Will  OWCP  pay  for  the  services  of 
an  attendant? 

Yes,  the  OWCP  will  pay  for  the 
services  of  an  attendant  up  to  a 
maximum  of  Si  ,500  per  month,  where 
the  need  for  such  services  has  been 
medically  documented.  In  the  exercise 
of  the  discretion  afforded  by  5  U.S.C. 
8111(a),  the  Director  has  determined 
that,  except  where  payments  were  being 
made  prior  to  (insert  the  effective  date 
of  the  final  rule),  direct  payments  to  the 
claimant  to  cover  such  services  will  no 
longer  be  made.  Rather,  the  cost  of 
providing  attendant  services  will  be 
paid  under  section  8103  of  the  Act.  This 
decision  is  based  on  the  following 
fiactors: 

(a)  The  additional  payments 
authorized  under  section  8111(a)  shoidd 
not  be  necessary  since  OWCP  will 
authorize  payment  for  personal  care 
services  under  5  U.S.C.  8103,  whether 
or  not  such  care  includes  medical 
services,  so  long  as  the  personal  care 
services  have  been  determined  to  be 
medically  necessary  and  are  provided 
by  a  home  health  aide,  licensed 
practical  nurse,  or  similarly  trained 
individual. 

(b)  A  home  health  aide,  licensed 
practical  nurse,  or  similarly  trained 
individual  is  better  able  to  provide 
quality  personal  care  including 
assistance  in  feeding,  bathing,  and  using 
the  toilet.  In  the  past,  provision  of 
supplemental  compensation  directly  to 
injured  employees  may  have 

.  encouraged  Camily  members  to  take  on 
these  responsibilities  even  though  they 
may  not  have  been  trained  to  provide 
such  services.  By  paying  for  the  services 
under  section  8103,  OWCP  can  better 
determine  whether  the  services 
provided  are  necessary  and/or  adequate 
to  meet  the  needs  of  the  injured 
employee.  In  addition,  a  system 
requiring  the  personal  care  provider  to 
submit  a  bill  to  OWCP  will  result  in 
greater  fiscal  accountability  as  the 
amount  billed  will  be  subject  to  OWCP's 
fee  schedule. 

Sia315    Will  OWCP  pay  for  tranaportation 
to  obtain  medlcai  treatment? 

The  employee  is  entitled  to 
reimbiusement  of  reasonable  and 
necessary  expenses,  including 
transportation  needed  to  obtain 
authorized  medical  services,  appliances 
or  supplies.  To  determine  what  is  a 
reasonable  distance  to  travel,  OWCP 
will  consider  the  availability  of  services, 
the  employee's  condition,  and  the 


means  of  transportation.  Generally,  25 
miles  from  the  place  of  injury,  the  work 
site,  or  the  employee's  home,  is 
considered  a  reasonable  distance  to 
travel.  The  standard  form  designated  for 
federal  employees  to  claim  travel 
expenses  should  be  used  to  seek 
reimbursement  under  this  section. 

S  10.316    After  selecting  a  treating 
physician,  may  an  employee  choose  to  Im 
treated  t»y  another  physician  instead? 

(a)  When  the  physician  originally 
selected  to  provide  treatment  for  a  work- 
related  injury  refers  the  employee  to  a 
specialist  for  further  medical  care,  the 
employee  need  not  consult  OWCP  for 
approval.  In  all  other  instances, 
however,  the  employee  must  submit  a 
written  request  to  OWCP  with  his  or  her 
reasons  for  desiring  a  change  of 
physician. 

(b)  OWCP  will  approve  the  request  if 
it  determines  that  the  reasons  submitted 
are  sufficient  Requests  that  are  often 
approved  include  those  for  transfer  of 
care  from  a  general  practitioner  to  a 
physician  who  specializes  in  treating 
conditions  like  the  work-related  one,  or 
the  need  for  a  new  physician  when  an 
employee  has  moved.  The  employer 
may  not  authorize  a  change  of 
physicians. 

Directed  Medical  Examinations 

§  10.320    Can  OWCP  require  an  employee 
to  be  examined  by  another  doctor? 

OWCP  sometimes  needs  a  second 
opinion  from  a  medical  specialist.  The 
employee  must  submit  to  examination 
by  a  qualified  physician  as  often  and  at 
such  times  and  places  as  OWCP 
considers  reasonably  necessary.  The 
employee  may  have  a  qualified 
physician,  paid  by  him  or  her,  present 
at  such  examination.  However,  the 
employee  is  not  entitled  to  have  anyone 
else  present  at  the  examination  unless 
OWCP  decides  that  exceptional 
circumstances  exist.  For  example,  where 
a  hearing-impaired  employee  needs  an 
interpreter,  the  presence  of  an 
interpreter  would  be  allowed.  Also, 
OWCP  may  send  a  case  file  for  second 
opinion  review  where  actual 
examination  is  not  needed,  or  where  th^ 
employee  is  deceased. 

§10.321    What  happena  if  the  physician 
selected  by  OWCP  does  not  agree  with  the 
physician  aeiected  by  the  employee? 

If  a  conflict  exists  between  the 
medical  opinion  of  the  employee's 
physician  and  the  medical  opinion  of 
either  a  second  opinion  physician  or  an 
OWCP  medical  adviser  or  consultant. 
OWCP  shall  appoint  a  third  physician  to 
make  an  examination  (see  5  U.S.C. 
8123(a)).  This  is  called  a  referee 


examination.  OWCP  will  select  a 
physician  who  is  qualified  in  the 
appropriate  sp>ecialty  and  iKrho  has  had 
no  prior  connection  with  the  case.  The 
employee  is  not  entiUed  to  have  anyone 
present  at  the  examination  unless 
OWCP  decides  that  exceptional 
circumstances  exist.  For  example,  where 
a  hearing-impaired  employee  needs  an 
interpreter,  the  presence  of  an 
interpreter  would  be  allowed.  Also,  a 
case  file  may  be  sent  for  referee  medical 
review  where  there  is  no  need  for  an 
actual  examination,  or  where  the 
employee  is  deceased. 

§10.322    Who  pays  for  aaoond  opinion  and 
referee  examinationa? 

OWCP  will  pay  second  opinion  and 
referee  medical  specialists  directly. 
OWCP  will  reimburse  the  employee  all 
necessary  and  reasonable  expenses 
incident  to  such  an  examination, 
including  transportation  costs  and 
actiial  wages  lost  for  the  time  needed  to 
submit  to  an  examination  required  by 
OWCP. 


§ia323    WhataretheconsequencMof 
failing  to  rsport  for  or  obstructing  a  aacond 
opinion  or  referee  examination? 

If  an  employee  refuses  to  submit  to  or 
in  any  way  ol»tructs  an  examination 
required  Ity  OWCP.  his  or  her  right  to 
compensation  under  the  FECA  is 
suspended  until  such  refusal  or 
obstruction  stops.  The  action  of  the 
employee's  representative  is  considered 
to  be  the  action  of  the  employee  for 
purposes  of  this  section.  The  employee 
will  forfeit  compensation  otherwise 
paid  or  payable  under  the  FECA  for  the 
period  of  the  refusal  or  obstruction,  and 
any  compensation  already  paid  for  that 
period  will  be  declared  an  overpayment 
and  will  be  subject  to  recovery  pursuant 
to  5  U.S.C  8129. 

§  10.324    May  an  awployar  raquira  an 
employaa  to  undergo  a  pbysical 
examination  in  connection  wMh  a  worti- 
relatad  injury? 

The  employer  may  have  authority 
independent  of  the  FECA  to  require  the 
employee  to  undergo  a  medical 
examination  to  determine  whether  be  or 
she  meets  the  medical  requirements  of 
the  position  held  or  can  perform  the 
duties  of  that  position.  Nothing  in  the 
FECA  or  in  this  part  affects  such 
authority.  However,  no  agency-required 
examination  or  related  activity  shall 
interfere  with  the  employee's  initial 
choice  of  physician  or  the  provision  of 
any  authorized  examination  or 
treatment,  including  the  issuance  of 
Form  CA-16. 
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Medical  Reports 

110.330  What  are  the  raqulrenwnts  for 
nadicai  faportsT 

In  all  cases  reported  to  OWCP,  a 
medical  report  from  the  attending 
physician  is  required.  This  report 
should  include: 

(a)  Dates  of  examination  and 
treatment; 

(b)  History  given  by  the  employee; 

(c)  Physical  Bndings; 

(d)  Results  of  diagnostic  tests; 

(e)  Diagnosis: 

(f)  Course  of  treatment: 

(g)  A  description  of  any  other  'x^ 
conditions  found  but  not  due  to  the 
claimed  injury: 

(h)  The  treatment  given  or 
recommended  for  the  claimed  injury: 

(i)  The  physician's  opinion,  with 
medical  reasons,  as  to  causal 
relationship  between  the  diagnosed 
condition(s)  and  the  factors  or  * 
conditions  of  the  employment; 

(j)  The  extent  of  disability  affecting 
the  employee's  ability  to  work  due  to 
the  injury; 

(k)  "The  prognosis  for  recovery;  and 

(1)  All  other  material  findings. 

1 10.331  How  and  wttan  should  the 
medical  report  b»  submitted? 

(a)  Form  CA-16  may  be  used  for  the 
initial  medical  report;  Form  CA-20  may 
be  used  for  the  initial  report  and  for 

.  subsequent  reports;  and  Form  CA-20a 
may  be  used  where  continued 
compensation  is  claimed.  Use  of 
medical  report  forms  is  not  required, 
however.  The  report  may  also  be  made 
in  narrative  form  on  the  physician's 
letterhead'stationery.  The  report  should 
bear  the  physician's  signature  or 
signature  stamp.  OWCP  may  require  an 
original  signature  on  the  report. 

(b)  The  report  shall  be  submitted 
directly  to  OWCP  as  soon  as  possible 
after  medical  examination  or  treatment 
is  received,  either  by  the  employee  or 
the  physician.  (See  also  §  10.210.)  The 
employer  may  request  a  copy  of  the 
report  from  OWCP.  The  employer 
should  use  Form  CA-17  to  obtain 
interim  reports  concerning  the  duty 
status  of  an  employee  with  a  disabling 
traumatic  injury. 

fliLStt    What  addMonal  medical 

I  wW  OWCP  lepuira  to  support 
lymaeC  ol  DenaniaT 

In  all  cases  of  serious  injtuy  or 
disease,  especially  those  requiring 
hoapital  treatment  or  prolonged  care, 
OWCP  will  request  detailed  narrative 
reports  ttom  the  attending  physician  at 
periodic  intervals.  The  physician  will  be 
asked  to  describe  continuing  medical 
traatmant  for  the  condition  accepted  bjr 
OWCP.  a  prognosis,  a  descziption  of 


work  limitations,  if  any,  and  the 
physician's  opinion  as  to  the  continuing 
causal  relationship  between  the 
employee's  condition  and  factors  of  his 
or  her  federal  employment. 

f  10.333    Wttal  additional  medical 
Information  will  OWCP  require  to  support  a 
claim  for  a  schedule  award? 

To  support  a  claim  for  a  schedule 
award,  a  medical  report  must  contain 
accurate  measurements  of  the  function 
of  the  organ  or  member.  These 
measurements  may  include:  the  actual 
degree  of  loss  of  active  or  passive 
motion  or  deformity;  the  amount  of 
atrophy;  the  decrease,  if  any,  in 
strength;  the  disturbance  of  sensation: 
and  pain  due  to  nerve  impairment. 

Medical  Bills 

fia336    How  are  medteal  bills  submmed? 

Usually,  medical  providers  submit 
bills  directly  to  OWCP.  The  rules  for 
submitting  and  paying  bills  are  stated  in 
subpart  I  of  this  part.  An  employee 
claiming  reimbursement  of  medical 
expenses  should  submit  an  itemized  bill 
as  described  in  §  10.802. 

flO.336    What  are  the  time  framea  for 
aubmming  l>ills? 

To  be  considered  for  payment,  bills 
must  be  submitted  by  the  end  of  the 
calendar  year  after  the  year  when  the 
expense  was  incurred,  or  by  the  end  of 
the  calendar  year  after  the  year  when 
OWCP  first  accepted  the  claim  as 
compensable,  whichever  is  later. 

f  10.337    If  OWCP  reimburses  an  employee 
only  perttally  for  a  medical  expertse,  must 
«te  provider  refund  the  betenoe  of  the 
■mount  peid  to  tfie  smployeeT 

(a)  The  OWCP  fee  schedule  sets 
maximum  limits  on  the  amounts 
payable  for  many  services  (see  $  10.805). 
The  employee  may  be  only  partially 
reimbursed  for  medical  expenses 
because  the  amount  he  or  she  paid  to 
the  medical  provider  for  a  service 
exceeds  the  maximum  allowable  charge 
set  by  the  OWCP  fee  schedule. 

(b)  If  this  happens,  OWCP  shall  advise 
the  provider  ot  the  maximum  allowable 
charge  for  the  service  in  question  and 
ask  the  provider  to  refund  to  the 
employee,  or  credit  to  the  emplo]ree's 
account,  the  amount  he  or  she  paid 
which  exceeds  the  maximum  allowable 
charge.  The  provider  may  request 
reconsideration  of  the  fee  determination 
as  provided  by  $  10.812. 

(c)  If  the  provider  does  not  refrind  to 
the  employee  or  credit  to  his  or  her 
account  tba  amount  of  money  paid  in 
excess  of  the  charge  which  OWCP 
allows,  OWCP  may  make  raesonable 
leimbursement  to  the  employee  after 


reviewing  the  facts  and  circumstances  of 
the  case. 

Subpart  E— Compensation  and  Related 
Benefita 

Compensation  for  Disability  and 
Impairment 

fiaaoo   What  la  total  disability? 

(a)  Permanent  total  disability  is 
presumed  to  result  from  the  loss  of  use 
of  both  hands,  both  arms,  both  feet,  or 
both  legs,  or  the  loss  of  sight  of  both 
eyes.  However,  the  presumption  of 
permanent  total  disability  as  a  result  of 
such  loss  may  be  rebutted  by  evidence 
to  the  contrary,  such  as  evidence  of 
continued  ability  to  work  and  to  earn 
wages  despite  the  loss. 

(b)  Temporary  total  disability  is 
defined  as  the  inability  to  return  to  the 
position  held  at  the  time  of  injury  or 
earn  equivalent  wages,  or  to  perform 
other  gainful  employment,  due  to  the 
work-related  injury.  Except  as  presumed 
under  paragraph  (a)  of  this  section,  an 
employee's  disability  status  is  always 
considered  temporary  pending  return  to 
work. 

1 10.401    Wtien  and  Immv  ia  compenastion 
for  total  disability  peyebie? 

(a)  Compensation  is  payable  when  the 
employee  starts  to  lose  pay  if  the  injury 
causes  fMrmanent  disability  or  if  pay 
loss  continues  for  more  than  14  days. 
Otherwise,  compensation  is  p>ayabie  on 
the  fourth  day  after  pay  stops. 
Compensation  may  not  be  paid  while  an 
injured  employee  is  in  a  continuation  of 
pay  status  or  receives  pay  for  leave. 

(b)  Compensation  for  total  disability  is 
payable  at  the  rate  of  66V3  percent  of  the 
pay  rate  if  the  employee  has  no 
dependents,  or  75  percent  of  the  pay 
rate  if  the  employee  has  at  least  one 
dependent. 

fia402    Whel  ia  partial  MaebHIty? 

An  injured  employee  who  cannot 
return  to  the  position  held  at  the  time 
of  injury  (or  earn  equivalent  wages)  due 
to  the  work-related  injury,  but  who  is 
not  totally  disabled  for  all  gainful 
employment,  is  considered  to  be 
partially  disabled. 


fia403    Whenandhowlai 
for  peMsi  dIeebMty  peidT 

(a)  5  U.S.C.  8115  outlines  how 
compensation  for  partial  disability  is 
determined.  If  the  employee  has  actual 
earnings  which  &irly  and  reasonably 
represent  his  or  her  wage-earning 
capecity,  those  earnings  may  form  the 
basis  for  payment  of  compensation  for 
partial  disability.  If  the  emplojree's 
actual  —rninga  do  not  fsiriy  and 
raasooably  represent  his  or  her ' 
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earning  capacity,  or  if  the  employee  has 
no  actual  earnings,  OWCP  uses  the 
factors  stated  in  5  U.S.C  8115  to  select 
a  position  which  represents  his  or  her 
wage-earning  capacity.  However,  OWCP 
will  not  secure  employment  for  the 
employee  in  the  position  selected  for 
establishing  a  wage-earning  capacity. 

(b)  Compensation  for  partial  disability 
is  payable  as  a  percentage  of  the 
difference  between  the  employee's  pay 
rate  for  com|>ensation  purposes  and  the 
employee's  wage-earning  capacity.  The 
percentage  is  66%  percent  of  this 
difference  if  the  employee  has  no 
dependents,  or  75  percent  of  this 
difference  if  the  employee  has  at  least 
one  dependent. 

(c)  Tne  formula  which  OWCP  uses  to 
compute  the  compensation  payable  for 
partial  disability  employs  the  following 
terms:  pay  rate  for  compensation 
purposes,  which  is  defined  in  §  10.5(8) 
of  this  part;  current  pay  rate,  which 
means  the  salary  or  wages  for  the  job 
held  at  the  time  of  injiuy  at  the  time  of 
the  determination:  and  earnings,  which 
means  the  employee's  actual  earnings. 
or  the  salary  or  pay  rate  of  the  position 
selected  by  OWCP  as  representing  the 
employee's  wage-earning  capacity. 

(d)  The  employee's  wage-earning 
capacity  in  terms  of  percentage  is 
computed  by  dividiiig  the  employee's 
earnings  by  the  current  pay  rate.  The 
comparison  of  earnings  and  "current" 
pay  rate  for  the  job  held  at  the  time  of 
injury  need  not  be  made  as  of  the 
beginning  of  partial  disability.  OWCP 
may  use  any  convenient  date  for  making 
the  comparison  as  long  as  both  wage 
rates  are  in  effect  on  the  date  used  for 
comparison. 

(e)  The  employee's  wage-earning 
capacity  in  terms  of  dollars  is  computed 
by  first  multiplying  the  pay  rate  for 
compensation  purposes  by  the 
percentage  of  wage-earning  capacity. 
The  resulting  dollar  amount  is  then 
subtracted  from  the  pay  rate  for 
compensation  purposes  to  obtain  the 
employee's  loss  of  wage-earning 
capacity. 

fia404    When  and  how  is  compenaation 
for  a  schedule  Impelrment  paid? 

Compensation  is  provided  for 
specified  periods  of  time  for  the 
permanent  loss  or  loss  of  use  of  certain 
members,  organs  and  functions  of  the 
body.  Such  loss  or  loss  of  use  is  known 
as  permanent  impairment. 
Compensation  for  proportionate  periods 
of  time  is  payable  for  partial  loss  or  loss 
of  use  of  each  member,  organ  or 
function.  OWCP  evaluates  the  degree  of 
impairment  to  schedule  membera, 
organs  and  functions  as  defined  in  5 
U.S.C.  8107  according  to  the  standards 


set  forth  in  the  specified  (by  OWCP) 
edition  of  the  American  Medical 
Association's  Guides  to  the  Evaluation 
of  Permanent  Impairment  available 
from  the  Order  Department,  OP-025493, 
American  Medical  Association,  P.O. 
Box  109050,  Chicago.  Illinois.  60610. 

(a)  5  U.S.C.  8107(c)  provides  a  list  of 
schedule  members.  Pursuant  to  the 
authority  provided  by  5  U.S.C. 
8107(c)(22),  the  Secretary  has  added  the 
following  organs  to  the  compensation 
schedule  for  injuries  that  were  sustained 
•on  or  after  September  7, 1974: 


Member 


Breast  (one) „„ 

Kidney  (one)  

Lung  (one)  ... 

Penis — 

Testide  (one) * 

Ovary  (one) _. 

UlerusA»rvix  and  vuiva^ragina 


Weeks 


52 
156 
160 
156 
205 

52 
160 

52 
205 


(b)  Compensation  for  schedule  awards 
is  payable  at  66%  percent  of  the 
employee's  pay,  or  75  percent  of  the  pay 
when  the  employee  has  at  least  one 
dependent. 

(c)  The  period  of  compensadon 
payable  under  5  U.S.C.  8107(c)  shall  be 
reduced  by  the  period  of  compensation 
paid  or  payable  under  the  schedule  for 
an  earlier  injury  if: 

(1)  Compensation  in  both  cases  is  for 
impairment  of  the  same  member  or 
function  or  different  parts  of  the  same 
member  or  function,  or  for 
disfigurement;  and 

(2)  OWCP  finds  that  compensation 
payable  for  the  later  impairment  in 
whole  or  in  part  would  duplicate  the 
compensation  payable  for  the  pre- 
existing impairment. 

(d)  Compensation  not  to  exceed 
$3,500  may  be  paid  for  serious 
disfigurement  of  the  face,  head  or  neck 
which  is  likely  to  handicap  a  person  in 
securing  or  maintaining  employment. 

f  10.405    Who  Is  considered  a  dependent  In 
a  daim  based  on  diaability  or  impalnnent? 

(a)  Dependents  include  a  wife  or 
husband;  an  immarried  child  under  18 
years  of  age;  an  unmarried  child  over  18 
who  is  incapable  of  self-support;  a 
student,  until  he  or  she  reaches  23  years 
of  age  or  completes  four  years  of  school 
beyond  the  high  school  level;  or  a 
wholly  dependent  parent. 

(b)  Augmented  compensation  payable 
for  an  unmarried  child,  which  would 
otherwise  terminate  when  the  child 
reached  the  age  of  18,  may  be  continued 
while  the  child  is  a  student  as  defined 
in  5  U.S.C.  8101(17). 


§ia406    What  ars  the  maximum  and 
minimum  rates  of  compensation  In 
disability  cases? 

(a)  Compensation  for  total  or  partial 
disability  may  not  exceed  75  percent  of 
the  basic  monthly  pay  of  the  highest 
step  of  grade  1 5  of  the  General 
Schedule.  (Basic  monthly  pay  does  not 
include  locality  adjustments.)  However, 
this  limit  does  not  apply  to  disability 
sustained  in  the  performance  of  duty 
which  was  due  to  an  assault  which 
occurred  during  an  attempted 
assassination  of  a  federal  official 
described  under  10  U.S.C.  351(a)  or 
1751(a). 

(b)  Compensation  for  total  disability 
may  not  be  less  than  75  percent  of  the 
basic  monthly  pay  of  the  first  step  of 
grade  2  of  the  General  Schedule  or 
actual  pay,  whichever  is  less.  (Basic 
monthly  pay  does  not  include  locality 
adjustments.) 

Compensation  for  Death 

f  10.410    What  are  the  raise  of 
compenaation  payable  in  deelh  caeeeT 

The  rates  of  compensation  payable  in 
death  cases  are  stated  in  5  U.S.C  8133. 

fiaail    Whet  are  the  meximum  md 
minimum  retes  of  compenaation  In 


(a)  Compensation  for  death  may  not 
exceed  the  employee's  pay  or  75  percent 
of  the  basic  monthly  p>ay  of  the  highest 
step  of  grade  15  of  the  General 
Schedule,  except  that  compensation 
may  exceed  the  employee's  basic 
monthly  pay  if  such  excess  is  created  by 
authorized  cost-of-living  increases. 
(Basic  monthly  pay  does  not  include  ^ 
locality  adjustments.)  However,  the 
maximum  limit  does  not  apply  when 
the  death  occurred  during  an 
assassination  of  a  federal  official 
described  under  18  U.S.C.  351(a)  or  18 
U.S.C.  1751(a). 

(b)  Compensation  for  death  is 
computed  on  a  minimiiin  pay  rate  equal 
to  the  basic  monthly  pay  of  an  employee 
at  the  first  step  of  grade  2  of  the  General 
Schedule.  (Basic  monthly  pay  does  not 
include  locality  adjustments.) 

S10.412   Will  OWCP  pay  the  coets  of  bufW 
and  transportation  of  the  rsmeina? 

In  a  case  accepted  for  death  benefits. 
OWCP  will  pay  up  to  $800  for  funeral 
and  burial  expenses.  When  an 
employee's  home  is  within  the  U.S.  and 
the  employee  dies  outside  the  U.S..  or 
away  from  home  or  the  official  duty 
station,  an  additional  amount  may  be 
paid  for  transporting  the  remains  to  the 
employee's  home.  An  additional 
amount  of  $200  is  paid  to  the  personal 
representative  of  the  decedent  for- 
reimbursement  of  the  costs  of 
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terminating  the  decedent's  status  as  an 
employee  of  the  United  States. 

fia413  H  a  person  dies  wtttle  racelvtng  a 
schedule  award,  to  wttom  Is  ttie  balance  of 
ttw  sch«dui«  award  payable? 

The  circumstances  under  which  the 
balance  of  a  schedule  award  may  be 
paid  to  an  employee's  survivors  are 
described  in  5  U.S.C.  8109.  Therefore,  if 
there  is  no  surviving  spouse  or  child. 
OWCP  will  pay  benefits  as  follows: 

(a)  To  the  parent,  or  parents,  wholly 
dependent  for  support  on  the  decedent 
in  equal  shares  with  any  wholly 
dependent  brother,  sister,  grandparent 
or  orandchild; 

(d)  To  the  parent,  or  parents,  partially 
dependent  for  support  on  the  decedent 
in  equal  shares  when  there  are  no 
wholly  dependent  brothers,  sisters, 
grandparents  or  grandchildren  (or  other 
wholly  dependent  parent):  and 

(c)  To  the  parent,  or  parents,  partially 
dependent  upon  the  decedent,  25 
percent  of  the  amount  payable,  shared 
equally,  and  the  remaining  75  percent  to 
any  wholly  dependent  brother,  sister, 
grandparent  or  grandchild  (or  wholly 
dependent  parent),  share  and  share 
alike. 

|ia414    What  reports  o(  dapettdents  are 
needed  In  death  casea? 

If  a  beneficiary  is  receiving 
compensation  benefits  on  account  of  an 
employee's  death,  OWCP  will  ask  him 
or  her  to  complete  a  re{>ort  once  each 
year  on  Form  CA-12.  The  report 
requires  the  beneficiary  to  note  changes 
in  marital  status  and  dependents.  If  the 
beneficiary  hils  to  submit  the  form  (or 
an  equivalent  written  statement)  within 
30  days  of  the  date  of  request.  OWCP 
shall  suspend  compensation  until  the 
requested  form  or  equivalent  written 
statement  is  received.  The  suspension 
will  include  compensation  payable  for 
or  on  behalf  of  another  person  (for 
example,  compensation  payable  to  a 
widow  on  behalf  of  a  child).  When  the 
form  or  statement  is  received, 
compensation  will  be  reinstated  at  the 
appropriate  rate  retroactive  to  the  date 
of  suspension,  provided  the  beneficiary 
is  entitled  to  such  compensation. 

f  10.415    What  must  a  benaflclary  do  If  the 
number  of  beneflclartes  decreases? 

The  circumstances  under  which 
compensation  on  account  of  death  shall 
be  terminated  are  described  in  5  U.S.C. 
8133(b).  A  beneficiary  in  a  claim  for 
death  benefits  should  promptly  notify 
OWCP  of  any  event  which  would  affect 
his  or  her  entitlement  to  continued 
compensation.  The  terms  "marriage" 
and  "remarriage"  include  common-law 
marriage  as  recognized  and  defined  by 
state  law  in  the  state  where  the 


beneficiary  resides.  If  a  beneficiary,  or 
someone  acting  on  his  or  her  behalf, 
receives  a  check  which  includes 
payment  of  compensation  for  any  period 
after  the  date  when  entitlement  ended, 
he  or  she  must  promptly  return  the 
check  to  OWCP. 

{10.416    How  does  a  change  in  the  number 
of  beneflclarlas  affect  ttte  amount  of 
compensation  paid  to  the  other 
benefldarias? 

If  compensation  to  a  beneficiary  is 
terminated,  the  amount  of  compensation 

Eayable  to  one  or  more  of  the  remaining 
eneficiaries  may  be  reapportioned. 
Similarly,  the  birth  of  a  posthumous 
child  may  result  in  a  reapportionment  of 
the  amount  of  compensation  payable  to 
other  beneficiaries.  The  parent,  or 
someone  acting  on  the  child's  behalf, 
shall  promptly  notify  OWCP  of  the  birth 
and  submit  a  copy -of  the  birth 
certificate. 

110.417    What  reports  are  needed  when 
compensation  payments  continue  tor 
children  over  age  1ST 

(a)  Compensation  payable  on  behalf  of 
a  child,  brother,  sister,  or  grandchild, 
which  would  otherwise  end  when  the 
person  reaches  18  years  of  age,  shall  be 
continued  if  and  for  so  long  as  he  or  she 
is  not  married  and  is  either  a  student  as 
defined  in  5  U.S.C.  8101(17),  or 
physically  or  mentally  incapable  of  self- 
support. 

(b)  At  least  twice  each  year,  OWCP 
will  ask  a  beneficiary  receiving 
compensation  based  on  the  student 
status  of  a  dependent  to  provide  proof 
of  continuing  entitlement  to  such 
compensation,  including  certification  of 
school  enrollment. 

(c)  Likewise,  at  least  twice  each  year, 
OWCP  will  ask  a  beneficiary  or  legal 
guardian  receiving  compensation  based 
on  a  dependent's  physical  or  mental 
inability  to  support  himself  or  herself  to 
submit  a  medical  report  verifying  that 
the  dependent's  medical  condition 
persists  and  that  it  continues  to 
preclude  self-support. 

Adjustments  to  Compensation 

{ 10.420    How  are  cost-of-living 
ad)ustments  applied? 

(a)  In  cases  of  disability,  a  beneficiary 
is  eligible  for  cost-of-living  adjustments 
under  5  U.S.C.  8146(a)  where  injury- 
related  disability  began  more  than  one 
year  prior  to  the  date  the  cost-of-living 
adjustment  took  effect.  The  employee's 
use  of  continuation  of  pay  as  provided 
by  5  U.S.C.  81 18.  or  of  sick  or  annual 
leave,  during  any  part  of  the  period  of 
disability  does  not  affect  the 
computation  of  the  one-year  period. 

(bj  Where  an  injury  does  not  result  in 
disability  but  compensation  is  payable 


for  permanent  impairment  of  a  covered 
member,  organ  or  function  of  the  body, 
a  beneficiary  is  eligible  for  cost-of-living 
adjustments  under  5  U.S.C.  8146(a) 
where  the  award  for  such  impairment 
began  more  than  one  year  prior  to  the 
date  the  cost-of-living  adjustment  took 
effect. 

(c)  In  cases  of  recurrence  of  disability, 
where  the  pay  rate  for  compensation 
purposes  is  the  pay  rate  at  the  time 
disability  recurs,  a  beneficiary  is  eligible 
for  cost-of-living  adjustments  under  5 
U.S.C.  8146(a)  where  the  effective  date 
of  that  pay  rate  began  more  than  one 
year  prior  to  the  date  the  cost-of  living 
adjustment  took  effect. 

(d)  In  cases  of  death,  entitlement  to 
cost-of-living  adjustments  under  5 
U.S.C.  8146(a)  begins  with  the  first  such 
adjustment  occurring  more  than  one 
year  after  the  date  of  death.  However,  if 
the  death  was  preceded  by  a  period  of 
injury-related  disability,  compensation 
payable  to  the  survivors  will  be 
increased  by  the  same  percentages  as 
the  cost-of-living  adjustments  paid  or 
payable  to  the  deceased  employee  for 
the  period  of  disability,  as  well  as  by 
subsequent  cost-of-living  adjustments  to 
which  the  survivors  would  otherwise  be 
entitled. 

I  ia421    May  a  beneficiary  receive  other 
kinds  of  patyments  from  ttie  federal 
government  concurrently  with 
compensation? 

(a)  5  U.S.C.  8116(a)  provides  that  a 
beneficiary  may  not  receive  wage^loss 
comp>ensation  concurrentiy  with  a 
federal  retirement  or  survivor  annuity. 
The  beneficiary  must  elect  the  benefit 
that  he  or  she  wishes  to  receive,  and  the 
election,  once  made,  is  revocable. 

(b)  An  employee  may  receive 
compensation  concurrently  with 
military  retired  pay,  retirement  pay, 
retainer  pay  or  equivalent  pay  for 
service  in  the  Armed  Forces  or  other 
uniformed  services,  subject  to  the 
reduction  of  such  pay  in  accordance 
with  5  U.S.C  5532(b). 

(c)  An  employee  may  not  receive 
compensation  for  total  disability 
concurrently  with  severance  pay  or 
separation  pay.  However,  an  employee 
may  concurrently  receive  compensation 
for  partial  disability  or  permanent 
impairment  to  a  schedule  member  with 
severance  pay  or  separation  pay. 

(d)  Pursuant  to  5  U.S.C.  8116(d),  a 
beneficiary  may  receive  compensation  r 
under  the  FECA  for  either  the  death  or 
disability  of  an  employee  concurrently 
with  benefits  under  title  11  of  the  Social 
Security  Act  on  account  of  the  age  or 
death  of  such  employee.  However,  this 
provision  of  the  FECA  also  requires 
OWCP  to  reduce  the  amount  of  any  such 
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compensation  by  the  amoimt  of  any 
Social  Security  Act  benefits  that  are 
attributable  to  the  federal  service  of  the 
employee. 

(e)  To  determine  the  employee's 
entitiement  to  compensation,  OWCP 
may  require  an  employee  to  submit  an 
affidavit  or  statement  as  to  the  receipt  of 
any  federally  funded  or  federally 
assisted  benefits.  If  an  employee  fails  to 
submit  such  affidavit  or  statement 
within  30  days  of  the  date  of  the 
request,  his  or  her  right  to  compensation 
shall  be  suspended  until  such  time  as 
the  requested  affidavit  or  report  is 
received.  At  that  time  compensation 
will  be  reinstated  retroactive  to  the  date 
of  suspension  provided  the  employee  is 
entiUed  to  such  compensation. 

fia422    May  compansatlon  payments  be 
Issuad  in  a  lump  sum? 

(a)  In  exercise  of  the  discretion 
afforded  under  5  U.S.C.  8135(a),  OWCP 
has  determined  that  lump-sum 
payments  will  not  be  made  to  persons 
entitied  to  wage-loss  benefits  (that  is, 
those  payable  under  5  U.S.C.  8105  and 
8106).  Therefore,  when  OWCP  receives 
requests  for  lump-sum  payments  for 
wage-loss  benefits,  OWCP  will  not 
exercise  further  discretion  in  the  matter. 
This  determination  is  based  on  several 
factors,  including: 

(1)  The  purpose  of  the  FECA.  which 
is  to  replace  lost  wages; 

(2)  Tne  prudence  of  providing  wage- 
loss  benefits  on  a  regidar,  recurring 
basis;  and 

(3)  The  high  cost  of  the  long-term 
borrowing  that  is  needed  to  pay  out 
large  lump  sums. 

(b)  However,  a  lump  sum  payment 
may  be  made  to  an  employee  entiUed  to 
a  schedule  award  under  5  U.S.C.  8107 
where  OWCP  determines  that  such  a 
pa)rment  is  in  the  employee's  best 
interest.  Lump-sum  payments  of 
schedule  awards  generally  will  be 
considered  in  the  employee's  best 
interest  only  where  the  employee  does 
not  rely  upon  compensation  payments 
as  a  substitute  for  lost  wages  (that  is,  the 
employee  is  working  or  is  receiving 
annuity  payments).  An  employee 
possesses  no  absolute  right  to  a  lump- 
sum payment  of  benefits  payable  under 
5  U.S.C.  8107. 

(c)  Lump-sum  payments  to  surviving 
spouses  are  addressed  in  5  U.S.C. 
8135(b). 

f  10.423    May  compensation  payments  be 
assigned  to,  or  attached  by.  creditors? 

(a)  As  a  general  rule,  compensation 
and  claims  for  compensation  are  exempt 
from  the  claims  of  private  creditors. 
This  rule  does  not  apply  to  claims 
submitted  by  federal  agencies.  Further, 


any  attempt  by  a  FECA  beneficiary  to 
assign  his  or  her  claim  is  null  and  void. 
However,  pursuant  to  provisions  of  the 
Social  Security  Act,  42  U.S.C.  659,  and 
regulations  issued  by  the  Office  of 
Personnel  Management  (OPM)  at  5  CFR 
part  581,  FECA  benefits,  including 
survivor's  benefits,  may  be  garnished  to 
collect  overdue  alimony  and  child 
support  payments. 

(b)  Garnishment  for  child  support  and 
alimony  may  be  requested  by  providing 
a  copy  of  the  state  agency  or  court  order 
to  the  district  office  handling  the  FECA 
claim. 

§10.424    May  somaona  Other  man  the 
banefldary  be  designated  to  receive 
compensation  payments? 

A  beneficiary  may  be  incapable  of 
managing  or  directing  the  management 
of  his  or  her  benefits  because  of  a 
mental  or  physical  disability,  or  because 
of  legal  incomi>etence,  or  because  he  or 
she  is  under  18  years  of  age.  In  this 
situation,  absent  the  appointment  of  a 
guardian  or  other  party  to  manage  the 
financial  affairs  of  the  claimant  by  a 
court  or  administrative  body  authorized 
to  do  so,  OWCP  in  its  sole  discretion 
may  approve  a  person  to  serve  as  the 
representative  payee  for  funds  due  the 
beneficiary. 

Overpayments 

fia430    How  does  OWCP  notify  an 
indhrtdual  of  a  payment  made? 

(a)  In  addition  to  providing  narrative 
descriptions  to  recipients  of  benefits 
paid  or  payable,  OWCP  includes  on 
each  pericidic  check  an  indication  of  the 
period  for  which  payment  is  being 
made.  A  form  is  sent  to  the  recipient 
with  each  supplemental  check  which 
states  the  date  and  amount  of  the 
payment  and  the  period  for  which 
payment  is  being  made.  For  payments 
sent  by  electronic  funds  transfer  (EFT), 
a  notification  of  the  date  and  amount  of 
payment  appears  on  the  statement  from 
the  recipient's  financial  institution. 

(b)  By  these  means,  OWCP  puts  the 
recipient  on  notice  that  a  payment  was 
made  and  the  amount  of  the  payment. 
If  the  amount  received  differs  from  the 
amount  indicated  on  the  written  notice 
or  bank  statement,  the  recipient  is 
responsible  for  notifying  OWCP  of  the 
difference.  Absent  affirmative  evidence 
to  the  contrary,  the  beneficiary  will  be 
presumed  to  have  received  the  notice  of 
payment,  whether  mailed  or  transmitted 
electronically. 

{ia431    What  does  OWCP  do  when  an 
overpayment  Is  Identified? 

Before  seeking  to  recover  an 
overpayment  or  adjust  benefits,  OWCP 


will  advise  the  beneficiary  in  writing 

(a)  The  overpayment  exists,  and  the 
amount  of  overpayment: 

(b)  A  preliminary  finding  shows 
either  that  the  individual  was  or  was  not 
at  fault  in  the  creation  of  the 
overpayment; 

(c)  He  or  she  has  the  right  to  inspect 
and  copy  Government  records  relating 
to  the  overpayment;  and 

(d)  He  or  she  has  the  right  to  present 
evidence  which  challenges  the  fact  or 
amount  of  the  overpayment,  and/or 
challenges  the  preliminary  finding  that 
he  or  she  was  at  fault  in  the  creation  of 
the  overpayment.  He  or  she  may  also 
request  that  recovery  of  the 
overpayment  be  waived. 

fia432    How  can  an  Individual  present 
evidanca  to  OWCP  In  response  to  a 
preliminary  notice  of  an  overpayment? 

The  individual  may  present  this 
evidence  to  OWCP  in  writing  or  at  a  pre- 
recoupment  hearing.  The  evidence  must 
be  presented  or  the  hearing  requested 
within  30  days  of  the  date  of  the  written 
notice  of  overpayment.  Failure  to 
request  the  hearing  within  this  30-day 
time  period  shall  constitute  a  waiver  of 
that  right 

§ia433    Under  what  drcumstancas  can 
OWCP  waive  recovery  of  an  ovarpaymantT 

(a)  OWCP  may  consider  waiving  an 
overpayment  oiily  if  the  individual  to 
whom  it  was  made  was  not  at  fault  in 
accepting  or  creating  the  overpayment. 
Each  recipient  of  compensation  benefits 
is  responsible  for  taking  all  reasonable 
measures  to  ensure  that  payments  he  or 
she  receives  from  OWCP  are  proper.  The 
recipient  must  show  good  faith  and 
exercise  a  high  degree  of  care  in 
reporting  events  which  may  aBed 
entitiement  to  or  the  amount  of  benefits. 
A  recipient  who  has  done  any  of  the 
following  will  be  found  to  be  at  fault 
with  respect  to  creating  an 
overpayment: 

(1)  Made  an  incorrect  statement  as  to 
a  material  fact  which  he  or  she  knew  or 
should  have  known  to  be  incorrect;  or 

(2)  Failed  to  provide  information 
which  he  or  she  knew  or  should  have 
known  to  be  material;  or 

(3)  Accepted  a  payment  which  he  or 
she  knew  or  should  have  known  to  be 
incorrect.  (This  provision  applies  only 
to  the  overpaid  individual.) 

(b)  Whether  or  not  OWCP  determines 
that  an  individual  was  at  fault  with 
respect  to  the  creation  of  an 
overpayment  depends  on  the 
circumstances  surrounding  the 
overpayment.  The  degree  of  care 
expected  may  vary  with  the  complexity 
of  those  circumstances  and  the 
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individual's  capacity  to  realize  that  he 
or  she  is  being  overpaid. 

f  10.434    If  OWCP  nnds  that  the  recipient  of 
an  overpaynwnt  was  not  at  fault,  what 
criteria  are  used  to  decMe  wttether  to  waive 
recovery  of  It? 

If  OWCP  Tinds  that  the  recipient  of  an 
overpayment  was  not  at  fault, 
repayment  will  still  be  required  unless: 

(a)  Adjustment  or  recovery  of  the 
overpayment  would  defeat  the  purpose 
of  the  FECA  (see  §  10.436).  or 

(b)  Adjustment  or  recovery  of  the 
overpayment  would  be  against  equity 
and  good  conscience  (see  §  10.437). 

f  10.43&    !•  an  Individual  responsible  for  an 
overpayment  that  resulted  from  an  error  by 
OWCP  or  another  government  agency? 

(a)  The  fact  that  OWCP  may  have 
erred  in  making  the  overpayment,  or 
that  the  overpayment  may  have  resulted 
from  an  error  by  another  Government 
agency,  does  not  by  itself  relieve  the 
individual  who  received  the 
overpayment  from  liability  for 
repayment  if  the  individual  also  was  at 
fault  in  accepting  the  overpayment. 

(b)  However.  OWCP  may  find  that  the 
individual  was  not  at  fault  if  failure  to 
report  an  event  affecting  compensation 
benefits,  or  acceptance  of  an  incorrect 
payment,  occurred  because: 

(1)  The  individual  relied  on 
misinformation  given  in  writing  by 
OWCP  (or  by  another  governmental 
agency  which  he  or  she  had  reason  to 
believe  was  connected  with  the 
administration  of  benefits)  as  to  the 
interpretation  of  a  pertinent  provision  of 
the  FECA  or  its  regulations:  or 

(2)  OWCP  erred  in  calculating  cost-of- 
living  increases,  schedule  award  length 
and/or  percentage  of  impairment,  or  loss 
of  wage-earning  capacity. 

f  10.436    Under  wtial  eircumstancas  would 
recovery  of  an  overpayment  defeal  ttte 
purpose  of  the  FECA? 

Recovery  of  an  overpayment  will 
defeat  the  purpose  of  die  FECA  if  such 
recovery  would  cause  hardship  to  a 
currently  or  formerly  entitled 
beneficiary  because: 

(a)  The  beneficiary  &om  whom  OWCP 
seeks  recovery  needs  substantially  all  of 
his  or  her  current  income  (including 
compensation  benefits)  to  meet  current 
ordinary  and  necessary  living  expenses: 
and 

(b)  The  beneficiary's  assets  do  not 
exceed  a  specified  amount  as 
determined  by  OWCP  from  data 
furnished  by  the  Bureau  of  Labor 
Statistics.  A  higher  amount  is  specified 
for  a  beneficiary  with  one  or  more 
dependents. 


f  1 0.437    Under  wftat  circumstances  would 
recovery  of  an  overpayment  be  agatnat 
equity  and  good  conscience? 

(a)  Recovery  of  an  overpayment  is 
considered  to  be  against  equity  and 
good  conscience  when  any  individual 
who  received  an  overpayment  would 
experience  severe  financial  hardship  in 
attempting  to  repay  the  debt. 

(b)  Recovery  of  an  overpayment  is 
also  considered  to  be  against  equity  and 
good  conscience  when  any  individual, 
in  reliance  on  such  payments  or  on 
notice  that  such  payments  would  be 
made,  gives  up  a  valuable  right  or 
changes  his  or  her  position  for  the 
worse.  In  making  such  a  decision, 
OWCP  does  not  consider  the 
individual's  current  ability  to  repay  the 
overpayment. 

(1)  To  establish  that  a  valuable  right 
has  been  relinquished,  it  must  be  shown 
that  the  right  was  in  fact  valuable,  that 
it  cannot  he  regained,  and  that  the 
action  was  based  chiefly  or  solely  in 
reliance  on  the  payments  or  on  the 
notice  of  payment.  Donations  to 
charitable  causes  or  gratuitous  transfers 
of  fiinds  to  other  individuals  are  not 
considered  relinquishments  of  valuable 
rights. 

(2)  To  establish  that  an  individual's 
position  has  changed  for  the  worse,  it 
must  be  shown  that  the  decision  made 
would  not  otherwise  have  been  made 
but  for  the  receipt  of  benefits,  and  that 
this  decision  resulted  in  a  loas. 

f  10.438    Can  OWCP  require  the  Indhrtdual 
wtw  racalwad  tita  overpayment  to  aubmit 


(a)  The  individual  who  received  the 
overpayment  is  responsible  for 
providing  information  about  income, 
expenses  and  assets  as  specified  by 
OWCP.  This  information  is  needed  to 
determine  whether  or  not  recovery  of  an 
overpayment  would  defeat  the  purpose 
of  the  FECA.  or  be  against  equity  and 
good  conscience.  This  information  will 
also  be  used  to  determine  the  repayment 
schedule,  if  necessary. 

(b)  Failure  to  submit  the  requested 
information  within  30  days  of  the 
request  shall  result  in  denial  of  waiver, 
and  no  further  request  for  waiver  shall 
be  considered  until  the  requested 
information  is  furnished. 

110.430    May  Other  laaues  be  addreaaad  at 
Ute  pre  recoupmanl  hearing? 

At  the  pre-recoupment  hearing,  the 
OWCP  representative  will  consider  all 
issues  in  the  claim  on  which  a  formal 
decision  has  been  issued.  The  hearing 
will  thus  fulfill  OWCP's  obligation  to 
provide  pre-recoupment  rights  and  a 
hearing  under  5  U.S.C.  8124(b).  Pre- 
recoupment  hearings  shall  be  conducted 


in  exactly  the  same  manner  as  provided 
in  §  10.615  through  §  10.622. 

f  10.440    How  does  OWCP  communicate 
its  final  decision  concerning  recovery  of  an 
overpayment,  and  what  appeal  right 
accompanies  It? 

(a)  OWCP  will  send  a  copy  of  the  final 
decision  to  the  individual  from  whom 
recovery  is  sought:  his  or  her 
representative,  if  any:  and  the 
employing  agency. 

(d)  The  only  review  of  a  final  decision 
concerning  an  overpayment  is  to  the 
Employees'  Compensation  Appeals 
Board.  The  provisions  of  5  U.S.C. 
8124(b)  (concerning  hearings)  and  5 
U.S.C.  8128(a)  (concerning 
reconsiderations)  do  not  apply  to  such 
a  decision. 

f  10.441    How  are  overpayments  collected? 

(a)  When  an  overpayment  has  been 
made  to  an  individual  who  is  entitled  to 
further  payments,  the  individual  shall 
refund  to  OWCP  the  amount  of  the 
overpayment  as  soon  as  the  error  is 
discovered  or  his  or  her  attention  is 
called  to  same.  If  no  refund  is  made, 
OWCP  shall  decrease  later  payments  of 
compensation,  taking  into  account  the 
probable  extent  of  future  payments,  the 
rate  of  com{>ensation.  the  financial 
circumstances  of  the  individual,  and 
any  other  relevant  factors,  so  as  to 
minimize  any  hardship.  Should  the 
individual  die  before  collection  has 
been  completed,  collection  shall  be 
made  by  decreasing  later  payments,  if 
any.  payable  under  the  FECA  with 
respect  to  the  individual's  death. 

(o)  When  an  overpayment  has  been 
made  to  an  individual  who  is  not 
entitled  to  further  payments,  the 
individual  shall  refund  to  OWCP  the 
amount  of  the  overpayment  as  soon  as 
the  error  is  discovered  or  his  or  her 
attention  is  called  to  same.  The 
overpayment  is  subject  to  the  provisions 
of  the  Debt  Collection  Act  of  1982  and 
may  be  reported  to  the  Internal  Revenue 
Service  as  income.  If  the  individual  fails 
to  make  such  refund,  OWCP  may 
recover  the  same  through  any  available 
means,  including  offset  of  salary, 
annuity  benefits,  or  other  Federal 
payments,  including  tax  refunds  as 
authorized  by  the  Tax  Refund  Offset 
Program,  or  referral  of  the  debt  to  a 
collection  agency  or  to  the  Department 
of  Justice. 

Subpart  F — Conttmiing  Entittement  to 
Benefits 

f  10.500    What  are  the  basic  rutas 
governing  continuing  receipt  of 
compensation  benefits? 

OWCP's  goal  is  to  return  each 
disabled  employee  to  suitable  work  as 


Federal  Register  /  Vol.  62,  No.  246  /  Tuesday,  December  23.  1997  /  Proposed  Rules  67153 


soon  as  medically  able.  "Suitable  work" 
is  defined  as  employment  which  is: 
appropriate  to  the  nature  of  the  injury; 
the  degree  of  physical  impairment:  the 
employee's  usual  work:  the  employee's 
age:  the  employee's  qualifications  for 
other  work;  and  the  availability  of  the 
work. 

(a)  Benefits  are  available  only  while 
the  effects  of  a  work-related  condition 
continue.  Compensation  for  wage  loss 
due  to  disability  is  available  only  for 
any  periods  during  which  an 
employee's  work-related  medical 
condition  prevents  him  or  her  from 
earning  the  wages  earned  before  the 
work-related  injury.  Payment  of  medical 
benefits  is  available  for  all  treatment 
necessary  due  to  a  work-related  medical 
condition.  The  employee  is  responsible 
for  providing  sufficient  medical 
evidence  to  justify  payment  of  any 
compensation  sought. 

(Ij  To  support  payment  of  continuing 
compensation,  narrative  medical 
evidence  must  be  submitted  whenever 
OWCP  requests  it  but  not  less  than  once 
a  year.  It  must  contain  a  physician's 
rationalized  opinion  as  to  whether  the 
specific  period  of  alleged  disability  is 
causally  related  to  the  employee's 
accepted  iniury  or  illness. 

(2)  The  pnysician's  opinion  must  be 
based  on  the  facts  of  the  case  and  the 
complete  medical  background  of  the 
employee,  must  be  one  of  reasonable 
medical  certainty  and  must  include 
objective  findings  in  support  of  its 
conclusions.  Subjective  complaints  of 
pain  are  not  sufficient,  in  and  of 
themselves,  to  support  payment  of 
continuing  compensation.  Likewise, 
medical  restrictions  based  solely  on  the 
fear  of  a  possible  future  injury  are  also 
not  sufficient  to  support  payment  of 
continuing  compensation.  See  §  10.330 
for  a  fuller  discussion  of  medical 
evidence. 

(b)  OWCP  may  require  any  kind  of 
non-invasive  testing  to  determine  the 
employee's  functional  capacity.  In 
addition,  OWCP  may  direct  the 
employee  to  undergo  a  second  opinion 
or  referee  examination  in  any  case  it 
deems  appropriate  (see  §§  10.320  and 
10.321). 

(c)  In  considering  the  medical  and 
factual  evidence,  OWCP  will  weigh  the 
probative  value  of  the  attending 
physician's  report,  any  second  opinion 
physician's  report,  any  other  medical 
reports,  or  any  other  evidence  in  the 
file.  If  OWCP  determines  that  the 
medical  evidence  supporting  one 
conclusion  is  more  consistent,  logical, 
and  well-reasoned  than  evidence 
supporting  a  contrary  conclusion, 
OWCP  will  use  the  conclusion  that  is 
supported  by  the  weight  of  the  medical 


evidence  as  the  basis  for  awardiBg  or 
denying  further  benefits.  If  medical 
reports  that  are  equally  well-reasoned 
support  inconsistent  determinations  of 
an  issue  under  consideration,  OWCP 
will  direct  the  employee  to  undergo  a 
referee  examination  to  resolve  the  issue. 
The  results  of  the  referee  examination 
will  be  given  special  weight  in 
determining  the  issue. 

(d)  Once  OWCP  has  advised  the 
employee  that  it  has  accepted  a  claim 
and  has  either  approved  continuation  of 
pay  or  paid  medical  benefits  or 
compensation,  benefits  will  not  be 
terminated  or  reduced  unless  the  weight 
of  the  evidence  establishes  that: 

(1)  The  disability  for  which 
compensation  was  paid  has  ceased; 

(2)  The  disabling  condition  is  no 
longer  causally  related  to  the 
employment; 

(3)  The  employee  is  only  partially 
disabled; 

(4)  The  employee  has  returned  to 
work; 

(5)  The  beneficiary  was  convicted  of 
fraud  in  connection  with  a  claim  under 
the  FECA,  or  the  beneficiary  was 
incarcerated  based  on  any  felony 
conviction;  or 

(6)  OWCP's  initial  decision  was  in 
error. 

Return  to  Woric — Employer's 
Responsibilities 

flO.505    What  actions  must  the  employer 
take? 

Upon  authorizing  medical  care,  the 
employer  should  advise  the  employee  in 
writing  as  soon  as  possible  of  his  or  her 
obligation  to  return  to  work  under 
§  10.210  and  as  defined  in  this  subpart. 
The  term  "return  to  woA"  as  used  in 
this  subpart  is  not  limited  to  returning 
to  work  at  the  employee's  normal 
worksite  or  usual  position,  but  may 
include  returning  to  work  at  other 
locations  and  in  other  positions.  In 
general,  the  employer  should  make  all 
reasonable  efforts  to  place  the  employee 
in  his  or  her  former  or  an  equivalent 
position,  in  accordance  with  5  U.S.C. 
8151(b)(2).  if  the  employee  has  fully 
recovered  within  one  year.  The  Office  of 
Personnel  Management  (not  OWCP) 
administers  this  provision. 

(a)  Where  the  employer  has  specific 
alternative  positions  available  for 
partially  disabled  employees,  the 
employer  should  advise  the  employee  of 
the  specific  duties  and  physical 
requirements  of  those  positions. 

(b)  Where  the  employer  has  no 
specific  alternative  positions  available 
for  an  employee  who  can  perform 
restricted  or  limited  duties,  the 
employer  should  advise  the  employee  of 


any  accommodations  the  agency  can 
make  to  accommodate  the  employee's 
limitations  due  to  the  injury. 

(c)  The  employer  must  make  any  job 
offer  in  writing.  The  offer  must  include 
a  description  of  the  duties  of  the 
position,  the  physical  requirements  of 
those  duties,  and  the  date  by  which  the 
employee  is  either  to  return  to  work  or 
notify  the  employer  of  his  or  her 
decision  to  accept  or  refuse  the  job  offer. 
The  employer  must  send  a  complete 
copy  of  any  job  offer  to  OWCP  when  it 
is  sent  to  the  employee. 

S  10.506    May  the  empioyor  monitor  the 
employee's  medical  care? 

The  employer  may  monitor  the 
employee's  medical  progress  and  duty 
status  by  obtaining  perioidic  medical 
reports.  Form  CA-17  is  provided  for  this 
purpose.  To  aid  in  returning  an  injured 
employee  to  suitable  employment,  the 
employer  may  also  contact  the 
employee's  physician  in  writing 
concerning  the  work  limitations 
imposed  by  the  effects  of  the  injury  and 
possible  job  assignments.  When  such 
contact  is  made,  the  employer  shall 
send  a  copy  of  any  such  correspondence 
to  OWCP  and  the  employee,  as  well  as 
a  copy  of  the  physician's  response  when 
received.  The  employer  may  also 
contact  the  employee  at  reasonable 
intervals  to  request  periodic  medical 
reports  addressing  his  or  her  ability  to 
return  to  work. 

{10.507    How  should  the  employer  make 
an  offer  of  suitable  work? 

Where  the  attending  physician  or 
OWCP  notifies  the  employer  in  writing 
that  the  employee  is  partially  disabled 
(that  is.  the  employee  can  perform  some 
woiic  but  not  return  to  the  position  held 
at  date  of  injury),  the  employer  should 
act  as  follows: 

(a)  If  the  employee  can  perform  in  a 
specific  alternative  position  available  in 
the  agency,  and  the  employer  has 
advised  the  employee  of  the  specific 
duties  and  physical  requirements,  the 
employer  should  notify  the  employee 
immediately  of  the  date  of  availability. 

(b)  If  the  employee  can  perform 
restricted  or  limited  duties,  the 
employer  should  determine  whether 
such  duties  are  available  or  whether  an 
existing  job  can  be  modified.  If  so.  the 
employer  shall  advise  the  employee  of 
the  duties,  their  physical  requirements 
and  availability. 

S  10.508    May  relocation  expenses  be  paid 
for  an  employee  who  wouM  need  to  move 
to  accept  an  offer  of  reemployment? 

If  possible,  the  employer  should  offer 
suitable  reemployment  in  the  location 
where  the  employee  currently  resides.  If 
this  is  not  practical,  the  employer  may 
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offer  suitable  reemployment  at  the 
employee's  former  duty  station  or  other 
location.  Where  the  distance  between 
the  location  of  the  offered  job  and  the 
location  where  the  employee  ciurently 
resides  is  at  least  50  miles.  OWCP  may 
pay  such  relocation  expenses  as  are 
considered  reasonable  and  necessaiy  if 
the  employee  has  been  terminated  from 
the  agency's  employment  rolls  and 
would  incur  relocation  expenses  by 
accepting  the  offered  reemployment. 
OWCP  may  also  pay  such  relocation 
expenses  when  the  new  employer  is 
other  than  a  federal  employer.  To 
determine  whether  a  relocation  expense 
is  reasonable  and  necessary,  OWCP 
shall  use  as  a  guide  the  federa^t^avel 
regulations  for  permanent  changes  of 
duty  station. 

flOMt    If  an  employee's  figm-duty  |ob  Is 
Blimlwalsd  due  to  downsizing,  what  Is  the 
effect  on  compensetloo? 

(a)  In  general,  an  employee  will  not  be 
considered  to  have  experienced  a 
compensable  reciurence  of  disability  as 
defined  in  §  10.5(x)  merely  because  his 
or  her  employer  has  eliminated  the 
employee's  light-duty  position  in  a 
reduction-in-force  or  some  other  form  of 
downsizing.  When  this  occurs.  OWCP 
will  determine  the  employee's  wage- 
earning  capacity  based  on  his  or  her 
actual  earnings  in  such  light-duty 
position  if  this  determination  is 
appropriate  on  the  basis  that  such 
earnings  fairly  and  reasonably  represent 
the  employee's  wage-earning  capacity 
and  such  a  determination  has  not 
already  been  made. 

(b)  For  the  purposes  of  this  section 
only,  a  "light-duty  position"  means  a 
classified  position  that  conforms  to  the 
established  physical  restrictions  of  the 
injured  employee  and  for  which  the 
employer  has  already  prepared  a  written 
position  description  such  that  the 
position  constitutes  "regular"  federal 
employment.  In  the  absence  of  a  "light 
duty  position"  as  described  in  this 
paragraph.  OWCP  will  assume  that  the 
employee  was  instead  engaged  in  non- 
competitive employment  which  doaa 
not  represent  the  employee's  wage- 
earning  capacity,  i.e..  work  of  the  type 
provided  to  injured  employees  who 
cannot  otherwise  be  employed  by  the 
federal  government  or  in  any  well- 
known  branch  of  the  general  labor 
market. 

Return  to  Work — Employee's 
Responsibilities 

f  10419    Whet  actions  must  the  employee 
taiiaT 

(a)  If  an  employee  can  resume  regular 
federal  employment  because  total 
disability  has  ceased,  he  or  she  must  do 


so.  No  farther  compensation  for  wage 
loss  is  payable  once  the  employee  has 
recovered  from  the  work-related  injury 
to  the  extent  that  he  or  she  can  perform 
the  duties  of  the  position  held  at  the 
time  of  injury,  or  earn  equivalent  wages. 

(b)  If  an  employee  cannot  return  to  the 
job  held  at  the  time  of  injury  due  to 
partial  disability  frt>m  the  eR^ects  of  the 
work-related  injury,  but  has  recovered 
enough  to  perform  some  type  of  work, 
he  or  she  must  accept  suitable  work. 
(See  §  10.500  for  a  deflnition  of 
"suitable  work".)  This  wotk  may  be 
with  the  original  employer  or  thurough 
job  placement  efforts  made  by  or  on 
behalf  of  OWCP. 

(c)  If  the  employer  has  advised  an 
employee  in  writing  that  specific 
alternative  positions  exist  within  the 
agency,  the  employee  shall  provide  the 
description  and  physical  requirements 
of  such  alternate  positions  to  the 
attending  physician  and  ask  whether 
and  when  he  or  she  will  be  able  to 
perform  such  duties. 

(d)  If  the  employer  has  advised  an 
employee  that  it  is  willing  to 
accommodate  his  or  her  work 
limitations,  the  employee  shall  so 
advise  the  attending  physician  and  ask 
him  or  her  to  specify  the  limitations 
imposed  by  the  injury.  The  employee  is 
responsible  for  advising  the  employer 
immediately  of  these  limitations. 

(e)  From  time  to  time,  OWCP  may 
require  the  employee  to  report  his  or  her 
efforts  to  obtain  suitable  employment, 
whether  with  the  federal  government, 
state  and  local  governments,  or  in  the 
private  sector. 

|104ie    How  wW  an  employee  know  If 
OWCP  consider*  a  )ob  to  be  suttaMe? 

OWCP  shall  advise  the  employee  that 
it  has  found  the  offered  work  to  be 
suitable  and  afford  the  employee  30 
days  to  accept  the  job  or  present  any 
reasons  to  counter  OWCP's  finding  of 
suitability.  If  the  employee  presents 
such  reasons,  and  OWCP  determines 
that  the  reasons  are  unacceptable,  it  will 
notify  the  employee  of  that 
determination  and  that  he  or  she  has  15 
days  in  which  to  accept  the  offered 
work  without  penalty.  At  that  point  in 
time,  OWCP's  notification  need  not  state 
the  reasons  for  finding  that  the 
employee's  reasons  are  not  acceptable. 

flOSIT    What  are  the  penaltle*  for 
refusing  to  accept  a  suitable  job  offer? 

(a)  5  U.S.C.  8106(c)  provides  that  a 
partially  disabled  employee  who  refuses 
to  seek  suitable  work,  or  refuses  to  or 
neglects  to  work  after  suitable  work  is 
offered  to  or  arranged  for  him  or  her,  is 
not  entitled  to  compensation.  An 
employee  who  refuses  or  neglects  to 


work  after  suitable  work  has  been 
offered  or  secured  for  him  or  her  has  the 
burden  to  show  that  this  refusal  or 
failure  to  work  was  reasonable  or 
justified. 

(b)  After  providing  the  two  notices 
described  in  §  10.516.  OWCP  will 
terminate  the  employee's  entitlement  to 
further  compensation  under  5  U.S.C. 
8105,  8106.  and  8107.  as  provided  by  5 
U.S.C.  8106(c)(2).  However,  the 
employee  remains  entitled  to  medical 
benefits  as  provided  by  5  U.S.C.  8103. 

flOSlS    Does  OWCP  provide  servloes  to 
help  employees  return  to  work? 

(a)  OWCP  may.  in  its  discretion, 
provide  vocational  rehabilitation 
services  as  authorized  by  5  U.S.C.  8104. 
These  services  include  assistance  from 
registered  nurses  working  under  the 
direction  of  OWCP.  Among  other  things, 
these  nurses  visit  the  worksite,  ensure 
that  the  duties  of  the  position  do  not 
exceed  the  medical  limitations  as 
represented  by  the  weight  of  medical 
evidence  established  by  OWCP,  and 
address  any  problems  the  employee  may 
have  in  adjusting  to  the  work  setting. 
The  nurses  do  not  evaluate  medical 
evidence;  OWCP  claims  staff  perform 
this  function. 

(b)  Vocational  rehabilitation  services 
may  also  include  vocational  evaluation, 
testing,  training,  and  placement  services 
with  either  the  original  employer  or  a 
new  employer,  when  the  injured 
employee  cannot  return  to  the  job  held 
at  the  time  of  injury.  These  services  also 
include  functional  capacity  evaluations, 
which  help  to  tailor  individual 
rehabilitation  programs  to  employees' 
physical  reconditioning  and  biehavioral 
modification  needs,  and  help  employees 
to  meet  the  demands  of  current  or 
potential  jobs. 

110519    What  action  win  OWCP  lake  If  an 
employee  refuses  to  undergo  vocational 
rehabilitation? 

Under  5  U.S.C.  8104(a),  OWCP  may 
direct  a  permanently  disabled  employee 
to  undergo  vocational  rehabilitation.  If 
an  employee  without  good  cause  fails  or 
refuses  to  apply  for,  undergo,  participate 
in,  or  continue  to  participate  in  a 
vocational  rehabilitation  effort  when  so 
directed,  OWCP  will  act  as  follows: 

(a)  Where  a  suitable  job  has  been 
identified.  OWCP  will  reduce  the 
employee's  future  monetary 
compensation  based  on  the  amount 
which  would  likely  have  been  his  or  her 
wage-earning  capacity  had  he  or  she 
luidergone  vocational  rehabilitation. 
OWCP  will  determine  this  amount  in 
accordance  with  the  job  identified 
through  the  vocational  rehabilitation 
planning  process,  which  includes 
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meetings  with  the  OWCP  nurse  and  the 
employer.  The  reduction  will  remain  in 
effect  until  such  time  as  the  employee 
acts  in  good  faith  to  comply  with  the 
direction  of  OWCP. 

(b)  Where  a  suitable  job  has  not  been 
identified,  because  the  failure  or  refusal 
occurred  in  the  early  but  necessary 
stages  of  a  vocational  rehabilitation 
effort  (that  is.  meetings  with  the  OWCP 
nurse,  interviews,  testing,  counseling, 
functional  capacity  evaluations,  and 
work  evaluations),  OWCP  cannot 
determine  what  would  have  been  the 
employee's  wage-earning  capacity. 

(c)  Under  the  circumstances  identified 
in  paragraph  (b)  of  this  section,  in  the 
absence  of  evidence  to  the  contrary, 
OWCP  will  assume  that  the  vocational 
rehabilitation  effort  would  have  resulted 
in  a  return  to  work  with  no  loss  of  wage- 
earning  capacity,  and  OWCP  will  reduce 
the  employee's  monetary  compensation 
accordingly  (that  is.  to  zero).  This 
reduction  will  remain  in  effect  until 
such  time  as  the  employee  acts  in  good 
feith  to  comply  with  the  direction  of 
OWCP. 

110520    How  does  OWCP  determine 


a  vocational  lohabHItaMon  program? 
After  completion  of  a  vocational 
rehabilitation  program.  OWCP  may 
adjust  compensation  to  reflect  the 
injured  worker's  wage-earning  capacity. 
Actual  earnings  will  be  used  if  they 
fairly  and  reasonably  reflect  the  earning 
capacity.  The  position  determined  to  be 
the  goal  of  a  training  plan  is  assumed  to 
represent  the  employee's  earning 
capacity  if  it  is  suitable  and  performed 
in  sufficient  numbers  so  as  to  be 
reasonably  available,  whether  or  not  the 
employee  is  placed  in  such  a  position. 

Reports  of  Earnings  From  Employment 
and  Self-Employment 

S10S2S    What  information  must  the 
amployae  report? 

(a)  An  employee  who  is  receiving 
compensation  for  partial  or  total 
disability  must  advise  OWCP 
immediately  of  any  return  to  work, 
either  part-time  or  full-time.  In  addition, 
an  employee  who  is  receiving 
compensation  for  partial  or  total 
disability  will  periodically  be  required 
to  submit  a  report  of  earnings  from 
employment  or  self-employment,  either 
part-time  or  full-time.  (See  §  10.5(g)  for 

a  definition  of  "earnings".) 

(b)  The  employee  must  report  even 
those  earnings  which  do  not  seem  likely 
to  affect  his  or  her  level  of  benefits. 
Many  kinds  of  income,  though  not  all, 
will  result  in  reduction  of  compensation 
benefits.  While  earning  income  will  not 
necessarily  result  in  a  reduction  of 


compensation.  Gailure  to  report  income 
may  result  in  forfeitiire  of  dl  benefits 
paid  during  the  reporting  period. 

S10.S26    Must  the  employee  report  sair- 
employment? 

The  employee  is  required  to  report 
self-employment,  including  volunteer 
work  or  any  other  kind  of  activity  which 
shows  that  the  employee  is  no  longer 
totally  disabled  for  work. 

S10527    Does  OWCP  verify  reports  of 
earnings? 

To  make  proper  determinations  of  an 
employee's  entitlement  to  benefits, 
OWCP  may  attempt  to  verify  the 
earnings  reported  by  the  employee 
through  a  variety  of  means,  including 
but  not  limited  to  computer  matches 
with  the  Office  of  Personnel 
Management  and  inquiries  to  the  Social 
Seciuity  Administration.  Also,  OWCP 
may  perform  computer  matches  with 
records  of  state  workers'  compensation 
administrations  to  determine  whether 
private  employers  are  paying  workers' 
compensation  insurance  premiums  for 
recipients  of  benefits  under  the  FECA. 

f10528   What  action  will  OWCP  tatoM  the 
employee  fails  to  file  a  raport  of  activity 
indicating  an  abNity  to  work? 

OWCP  periodically  requires  each 
employee  who  is  receiving 
compensation  benefits  to  complete  an 
affidavit  as  to  any  work,  or  activity 
indicating  an  ability  to  work,  which  the 
employee  has  performed  for  the  prior  15 
months.  If  an  employee  who  is  required 
to  file  such  a  report  fails  to  do  so  within 
30  days  of  the  date  of  the  request,  his 
or  her  right  to  compensation  for  wage 
loss  under  5  U.S.C.  8105  or  8106  is 
suspended  until  OWCP  receives  the 
requested  report.  At  that  time,  OWCP 
will  reinstate  compensation  retroactive 
to  the  date  of  suspension  if  the 
employee  remains  entitled  to 
compensation. 

f10529    What  action  will  OWCP  take  if  the 
employee  flies  an  incomplele  report? 

(a)  If  an  employee  knowingly  omits  or 
understates  any  earnings  or  work 
activity  in  maiung  a  report,  he  or  she 
shall  forfeit  the  right  to  compensation 
with  respect  to  any  period  for  which  the 
report  was  required.  A  false  or  evasive 
statement,  omission,  concealment,  or 
misrepresentation  with  respect  to 
employment  activity  or  earnings  in  a 
report  may  also  subject  an  employee  to 
criminal  prosecution. 

(b)  Where  the  right  to  compensation  is 
forfeited.  OWCP  shall  recover  any 
compensation  already  paid  for  the 
period  of  forfeiture  pursuant  to  5  U.S.C. 
8129  and  other  relevant  statutes. 


Reports  of  Dependents 

S10535    How  are  dependents  defined,  and 
what  information  must  the  employee 
report? 

(a)  Dependents  are  defined  in 

§  10.405.  While  the  employee  has  one  or 
more  dependents,  the  employee's  basic 
compensation  for  wage  loss  or  for 
permanent  impairment  shall  be 
augmented  as  provided  in  5  U.S.C. 
8110.  (The  rules  for  death  claims  are 
found  in  §  10.414.) 

(b)  An  employee  who  is  receiving 
augmented  compensation  on  account  of 
dependents  must  advise  OWCP 
immediately  of  any  change  in  the 
number  or  status  of  dependents.  The 
employee  should  also  promptly  refund 
to  OWCP  any  amounts  received  on 
account  of  augmented  compensation 
after  the  right  to  receive  augmented 
compensation  has  ceased.  Any 
difference  between  actual  entitlement 
and  the  amount  already  paid  beyond  the 
date  entitlement  ended  is  an 
overpayment  of  compensation  and  may 
be  recovered  pursuant  to  5  U.S.C  8129 
and  other  relevant  statutes. 

(c)  An  employee  who  is  receiving 
augmented  compensation  shall  be 
periodically  required  to  submit  a 
statement  as  to  any  dependents,  or  to 
submit  supporting  documents  such  as 
birth  or  marriage  certificates  or  court 
orders,  to  determine  if  he  or  she  is  still 
entitled  to  augmented  compensation. 

}10536    What  la  the  penalty  tor  tailing  to 
submit  a  report  of  dependents? 

If  an  employee  fails  to  submit  t 
requested  statement  or  supf>orting 
document  within  30  days  of  the  date  of 
the  request,  OWCP  will  suspend  his  or 
her  right  to  augmented  compensation 
until  OWCP  receives  the  requested 
statement  or  supporting  document  At 
that  time,  OWCP  will  reinstate 
augmented  compensation  retroactive  to 
the  date  of  suspension,  provided  that 
the  employee  is  entitled  to  receive 
augmented  compensation. 

S10537   What  reports  are  needed  when 
compensation  payments  continue  for 
chiklren  over  age  18? 

(a)  Compensation  payable  on  behalf  of 
a  child  that  would  otherwise  end  when 
the  child  reaches  18  years  of  age  will 
continue  if  and  for  so  long  as  he  or  she 
is  not  married  and  is  either  a  student  as 
defined  in  5  U.S.C.  8101(17),  or 
physically  or  mentally  incapable  of  self- 
support. 

(b)  At  least  twice  each  year,  OWCP 
will  ask  an  employee  who  receives 
compensation  based  on  the  student 
statufof  a  child  to  provide  proof  of 
continuing  entitlement  to  such 
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compensation,  including  certification  of 
school  enrollment. 

(c)  Likewise,  at  least  twice  each  year, 
OWCP  will  ask  an  employee  who 
receives  compensation  based  on  a 
child's  physical  or  mental  inability  to 
support  himself  or  herself  to  submit  a 
medical  report  verifying  that  the  child's 
medical  condition  persists  and  that  it 
continues  to  preclude  self-support. 

(d)  If  an  employee  fails  to  submit 
proof  within  30  days  of  the  date  of  the 
request.  OWCP  will  suspend  the 
employee's  right  to  compensation  until 
the  mqnaatort  information  is  received. 
At  that  time  OWCP  will  reinstate 
compensation  retroactive  to  the  date  of 
suspension,  provided  the  employee  is 
entitled  to  such  compensation. 

Reduction  and  Termination  of 
Compensation 

f  10.540    WtMn  and  how  la  eowipanaaXon 
raducad  or  lermlnatad? 

(a)  Except  as  provided  in  fiaragraphs 
(b)  and  (c)  of  this  section,  where  the 
evidence  establishes  that  compensation 
should  be  either  reduced  or  terminated. 
OWCP  will  provide  the  beneficiary  with 
written  notice  of  the  proposed  action 
and  give  him  or  her  30  days  to  submit 
relevant  evidence  or  argument  to 
support  entitlamaot  to  continued 
payment  of  compensation.  This  notice 
will  include  a  description  of  the  reasons 
for  the  proposed  action  and  a  copy  of 
the  evidence  uf>on  which  OWCP  is 
basing  its  determination.  Payment  of 
compensation  will  continue  until  any 
evidence  or  argument  submitted  has 
been  reviewed  and  an  appropriate 
decision  has  been  issued,  or  until  30 
days  have  elapsed  if  no  additional 
evidence  or  argument  is  submitted. 

(b)  OWCP  will  not  provide  such 
written  notice  when  the  beneficiary  has 
no  reasonable  basis  to  expect  that 
payment  of  compensation  will  continue. 
For  example,  when  a  claim  has  been 
made  for  a  specific  period  of  time  and 
that  specific  period  expires,  no  %vritten 
notice  will  be  given.  Written  notice  will 
also  not  be  given  when  a  beneficiary 
dies,  when  OWCP  either  reduces  or 
terminates  compensation  when  an 
employee  returns  to  work,  when  OWCP 
terminates  medical  benefits  only  after  a 
phyaician  indicates  that  further  medical 
treatment  is  not  necessary  or  has  ended, 
or  when  OWCP  denies  payment  for  a 
particular  medical  expense. 

(c)  OWCP  will  also  not  provide  such 
written  notice  when  compensation  is 
suspended  or  forfeited  due  to  one  of  the 
following:  a  beneficiary's  conviction  tor 
fraud  in  connection  with  a  claim  uiuler 
the  FECA,  a  benaficiary's  incarceration 
baaed  on  any  felony  conviction,  an 


employee's  failure  to  report  earnings 
from  employment  or  self-employment, 
an  employee's  failure  or  refusal  to  either 
continue  performing  suitable  work  or  to 
accept  an  offer  of  suitable  work,  or  an 
employee's  refusal  to  undergo  or 
obstruction  of  a  directed  medical 
examination  or  treatment  for  substance 
abuse. 

flO.541    What  action  WIN  OWCP  taltaaflar 
laautng  wrtttsn  notioa  of  Ha  Intention  to 
reduce  or  tarminala  compenaatlon? 

(a)  If  the  beneficiary  submits  evidence 
or  argument  prior  to  the  issuance  of  the 
decision.  OWCP  will  evaluate  it  in  light 
of  the  proposed  action  and  undertake 
such  further  development  as  it  may 
deem  appropriate,  if  any.  Evidence  or 
argument  which  is  repetitious, 
cumulative,  or  irrelevant  will  not 
require  any  further  development.  If  the 
beneficiary  does  not  respond  within  30 
days  of  the  «vritten  notice,  OWCP  will 
issue  a  decision  coiuistent  with  its  prior 
notice.  OWCP  will  not  grant  any  request 
for  an  extension  of  this  30-day  period. 

(b)  Evidence  or  argument  which 
refutes  the  evidence  upon  which  the 
propoaed  action  was  based  will  result  in 
the  continued  payment  of 
compensation.  If  the  beneficiaiy  submits 
evidence  or  argument  which  fails  to 
refute  the  evidence  upon  which  the    . 
proposed  action  was  based  but  which 
requires  further  development,  OWCP 
will  not  provide  the  beneficiary  with 
another  notice  of  its  proposed  action 
upon  completion  of  such  development. 
Once  any  further  development  of  the 
evidence  is  completed,  OWCP  will 
either  continue  payment  or  issue  a 
decision  consistent  with  its  prior  notice. 

Subpart  O    nmrirnm  Pfoc— • 

fiaooo    How  can  Anal  dadalona  of  OWCP 

ba  caivlawadr 

There  are  three  methods  for  reviewing 
an  initial  final  decision  of  the  OWCP 
(§§  10.125-10.127  discuss  how 
decisions  are  made).  Theae  methods  are: 
reconsideration  by  the  district  office;  a 
hearing  before  an  OWCP  hearing 
representative:  and  appeal  to  the 
Employees'  Compensation  Appeals 
Board  (ECAB).  For  each  method  there 
are  time  limitatioiu  and  other 
restrictions  which  may  apply,  and  not 
all  options  are  available  for  all 
decisions,  so  tha  omployM  should 
consult  the  eaquiraoMaii  Ml  forth 
below.  Further  rules  yiilag  appeals 
to  ECAB  are  found  at  part  501  of  this 
title. 


Reconsiderations  and  Reviews  by  the 
Director 

fiaoOS    What  la  raconaideratton? 

The  FECA  provides  that  the  Director 
may  review  an  award  for  or  against 
compensation  upon  application  by  an 
employee  (or  his  or  her  representative) 
who  racsivaa  an  adverse  decision.  The 
employee  shall  exercise  this  right 
through  a  request  to  the  district  office. 
The  request,  along  with  the  supporting 
statements  and  evidence,  is  called  the 
"application  for  reconsideration." 

f  10.606    How  doea  a  claimant  request 
reconaldaration? 

(a)  An  employee  (or  representative) 
seeking  reconsideration  should  send  the 
application  for  reconsideration  to  the 
address  as  instructed  by  OWCP  in  the 
final  decision. 

(b)  The  application  for 
reconsideration,  including  all 
supporting  documents,  must: 

(1)  Be  submitted  in  writing: 

(2)  Set  forth  arguments  and  contain 
evidence  that  either: 

(i)  Shows  that  OWCP  erroneously 
applied  or  interpreted  a  specific  point  of 
law; 

(ii)  Advances  a  relevant  legal 
argument  not  previously  considered  by 
OWCP;  or 

(iii)  Constitutes  relevant  and  pertinent 
new  evidence  not  previously  considered 
by  OWCP. 

f  10.607    What  la  tt>e  dewNlne  for 
requesting  reconalderatlon7 

(a)  An  application  for  reconsideration 
must  be  sent  within  one  year  of  the  date 
of  the  OWCP  decision  for  which  review 
is  sought.  If  submitted  by  mail,  the 
application  will  be  deemed  timely  if 
postmarked  by  the  U.S.  Postal  Service 
within  the  time  period  allowed.  If  there 
is  no  such  postmark,  or  it  is  not  legible, 
other  evidence  such  as  (but  not  limited 
to)  certified  mail  receipts,  certificate  of 
service,  and  affidavits,  may  be  used  to 
establish  the  mailing  date. 

(b)  OWCP  will  consider  an  untimely 
application  for  reconsideration  only  if 
the  application  demonstrates  clear 
evidence  of  error  on  the  part  of  OWCP 
in  its  most  recent  merit  decision.  The 
application  must  establish,  on  its  face, 
that  such  decision  was  erroneous. 


|ia«06    Hew doaa OWCP dadda whadiar 
to  grant  or  deny  ttia  i 


(a)  A  timely  request  for 
reconsideration  may  be  granted  if 
OWCP  determines  tiiat  the  employee 
has  presented  evidence  and/or  argument 
that  meets  at  least  one  of  the  standarda 
described  in  $  10.«06(bX2).  If 
reconsideration  is  granted,  the  caae  Is 
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reopened  and  the  case  is  reviewed  on  its 
merits  (see  §  10.609). 

(b)  Where  the  request  is  timely  but 
fails  to  meet  at  least  one  of  the  standards 
described  in  §  10.606(b)(2),  or  where  the 
request  is  untimely  and  fails  to  present 
any  clear  evidence  of  error,  OWCP  will 
deny  the  application  for  reconsideration 
without  reopening  the  case  for  a  review 
on  the  merits.  A  decision  denying  an 
application  for  reconsideration  caimot 
be  the  subject  of  another  application  for 
reconsideration.  The  only  review  for 
this  type  of  non-merit  decision  is  an 
appeal  to  the  ECAB  (see  §  10.625),  and 
OWCP  will  not  entertain  a  request  for 
reconsideration  or  a  hearing  on  this 
decision  denying  reconsideration. 

§10.609    How  does  OWCP  decide  whether 
new  evidence  requlrea  modification  of  ttie 
prior  dadalon? 

When  application  for  reconsideration 
is  granted,  OWCP  %vill  review  the 
decision  for  which  reconsideration  is 
sought  on  the  merits  and  determine 
whether  the  new  evidence  or  argument 
requires  modification  of  the  prior 
decision. 

(a)  After  OWCP  decides  to  grant 
reconsideration,  but  before  undertaking 
the  review,  OWCP  will  send  a  copy  of 
the  reconsideration  application  to  the 
employer,  which  will  have  15  days  from 
the  date  sent  to  comment  or  submit 
relevant  documents.  OWCP  will  provide 
any  such  comments  to  the  employee, 
who  win  have  15  days  from  the  date  the 
comments  are  sent  to  him  or  her  within 
which  to  comment.  If  no  comments  are 
received  from  the  employer,  OWCP  will 
proceed  with  the  merit  review  of  the 
case. 

(b)  A  claims  examiner  who  did  not 
participate  in  making  the  contested 
decision  will  conduct  the  merit  review 
of  the  claim.  When  all  evidence  has 
been  reviewed,  OWCP  will  issue  a  new 
merit  decision,  based  on  all  the 
evidence  in  the  record.  A  copy  of  the 
decision  will  be  provided  to  the  agency. 

(c)  An  employee  dissatisfied  with  this 
new  merit  decision  may  again  request 
reconsideration  under  this  subpart  or 
appeal  to  the  ECAB.  An  employee  may 
not  request  a  hearing  on  this  decision. 

fiaoiO   What  Is  a  review  by  the  Director? 
The  FECA  specifies  that  an  award  for 
or  against  payment  of  compensation 
may  be  reviewed  at  any  time  on  the 
Director's  own  motion.  Such  review 
may  be  made  without  regard  to  whether 
there  is  new  evidence  or  information.  If 
the  Director  determines  that  a  review  of 
the  award  is  warranted  (including,  but 
not  limited  to  circumstances  indicating 
a  mistake  of  fact  or  law  or  changed 
conditions),  the  Director  (at  any  time 


and  on  the  basis  of  existing  evidence) 
may  modify,  rescind,  decrease  or 
increase  compensation  previously 
awarded,  or  award  compensation 
previously  denied.  A  review  on  the 
Director's  own  motion  is  not  subject  to 
a  request  or  petition  and  none  shall  be 
entertained. 

(a)  The  decision  whether  or  not  to 
review  an  award  under  this  section  is 
solely  within  the  discretion  of  the 
Director.  The  Director's  exercise  of  this 
discretion  is  not  subject  to  review  by  the 
ECAB,  nor  can  it  be  the  subject  of  a 
reconsideration  or  hearing  request. 

(b)  Where  the  Director  reviews  an 
award  on  his  or  her  own  motion,  any 
resulting  decision  is  subject  as 
appropriate  to  reconsideration,  a 
hearing  and/or  appeal  to  the  ECAB. 
jurisdiction  on  review  or  on  appeal  to 
ECAB  is  limited  to  a  review  of  the 
merits  of  the  resulting  decision.  The 
Director's  determination  to  review  the 
award  is  not  reviewable. 

Hearings  ■ 

{10.615    What  is  a  hearing? 

A  hearing  is  a  review  of  an  adverse 
decision  by  a  hearing  representative. 
Initially,  the  claimant  can  choose 
between  two  formats:  an  oral  hearing  or 
a  review  of  the  written  record.  At  the 
discretion  of  the  hearing  representative, 
an  oral  hearing  may  be  conducted  by 
telephone  or  teleconference.  In  addition 
to  the  evidence  of  record,  the  employee 
may  submit  new  evidence  to  the  hearing 
representative. 

S  10.616    How  does  a  claimant  obtain  a 
hearing? 

(a)  A  claimant,  injured  on  or  after  July 
4, 1966,  who  has  received  a  final 
adverse  decision  by  the  district  office 
may  obtain  a  hearing  by  writing  to  the 
address  specified  in  the  decision.  The 
hearing  request  must  be  sent  within  30 
days  (as  determined  by  postmark  or 
other  carrier's  date  marking)  of  the  date 
of  the  decision  for  which  a  hearing  is 
sought  The  claimant  must  not  have 
previously  submitted  a  reconsideration 
request  (whether  or  not  it  was  granted) 
on  the  same  decision. 

(b)  The  claimant  may  specify  the  type 
of  hearing  desired  when  making  the 
original  hearing  request.  If  the  request 
does  not  specify  a  format,  OWCP  will 
schedule  an  oral  hearing.  The  claimant 
can  request  a  change  in  the  format  of  the 
hearing  by  making  a  written  request  to 
the  Branch  of  Hearings  and  Review.  A 
request  received  by  the  Branch  of 
Hearings  and  Review  before  either  the 
date  OWCP  issues  notice  that  the  record 
is  closed  for  written  review,  or  the  date 
OWCP  issues  a  notice  that  OWCP  has 
set  a  date  Cor  an  oral  hearing,  will  be 


granted.  A  request  received  after  that 
date  will  be  subject  to  OWCP's 
discretion.  The  decision  to  grant  or  deny 
a  change  of  format  is  not  reviewable. 

§10.617    How  Is  an  oral  hearing 
conducted? 

(a)  The  hearing  representative  retains 
complete  discretion  to  set  the  time  and 
place  of  the  hearing,  including  the 
amount  of  time  allotted  for  the  hearing, 
considering  the  issues  to  be  resolved. 

(b)  Unless  otherwise  directed  in 
writing  by  the  claimant,  the  hearing 
representative  will  mail  a  notice  of  the 
time  and  place  of  the  oral  hearing  to  the 
claimant  and  any  representative  at  least 
30  days  before  the  scheduled  date.  The 
employer  will  also  be  notified  at  least  30 
days  before  the  scheduled  date. 

(c)  The  hearing  is  an  informal  process, 
and  the  hearing  representative  is  not 
bound  by  common  law  or  statutory  rules 
of  evidence,  by  technical  or  formal  rules 
of  procedure  or  by  section  5  of  the 
Achninistrative  Procedure  Act.  During 
the  hearing  process,  the  claimant  may 
state  his  or  her  arguments  and  present 
new  written  evidence  in  support  of  the 
claim. 

(d)  Testimony  at  oral  hearings  is 
recorded,  then  transcribed  and  placed  in 
the  record.  Oral  testimony  shall  be  made 
under  oath. 

(e)  OWCP  will  furnish  a  transcript  of 
the  oral  hearing  to  the  clainumt  and  the 
employer,  who  have  15  days  from  the 
date  it  is  sent  to  comment.  Any 
comments  received  from  the  employer 
shall  be  sent  to  the  claimant,  who  will 
be  given  an  additional  15  days  to 
comment  from  the  date  OWCP  sends 
any  agency  comments. 

(f)  The  hearing  remains  open  for  the 
submittal  of  additional  evidence  until 
the  date  the  decision  is  mailed  to  the 
claimant's  last  known  address  and  to 
any  representative.  A  copy  of  the 
decision  will  also  be  mailed  to  the 
employer. 

(g)  "Tlie  hearing  representative 
determines  the  conduct  of  the  oral 
hearing  and  may  terminate  the  hearing 
at  any  time  he  or  she  determines  that  all 
relevant  evidence  has  been  obtained,  or 
because  of  misbehavior  on  the  part  of 
the  claimant  and/or  representative  at  or 
near  the  place  of  the  oral  presentation. 

leview  Qv -OTe  wiillsn 


§10.616    How  is  a 
record  ooftduclsd? 

(a)  The  hearing  representative  will 
review  the  official  record  and  any 
additional  evidence  submitted  by  the 
claimant  and  by  the  agency.  The  hearing 
representative  may  also  conduct 
whatever  investigation  is  deemed 
necessary.  New  evidence  and  arguments 
may  be  submitted  at  any  time  up  to  the 
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time  the  hearing  is  closed,  but  it  should 
be  submitted  as  soon  as  possible  to 
avoid  delaying  the  hearing  process. 

(b)  The  claimant  should  submit,  with 
his  or  her  application  for  review,  all 
evidence  or  argument  that  he  or  she 
wants  to  present  to  the  hearing 
representative.  A  copy  of  all  pertinent 
material  will  be  sent  to  the  employer, 
which  will  have  15  days  from  the  date 
it  is  sent  to  comment.  (Medical  evidence 
is  not  considered  "pertinent"  for  review 
and  comment  by  the  agency,  and  it  will 
therefore  not  be  furnished  to  the  agency. 
OWCP  has  sole  responsibility  for 
evaluating  medical  evidence.)  Any 
comments  received  from  the  employer 
shall  be  sent  lo  the  claimant,  who  will 
be  given  an  additional  15  days  to 
comment  from  the  date  OWCP  sends 
any  agency  comments. 


flMIt    May  •ubpoenaa  be  Issued  tor 
i  sntf  docMftisotB  f 


A  claimant  may  request  a  subpoena, 
but  the  decision  to  grant  or  deny  such 
a  request  is  within  the  discretion  of  the 
hearing  representative.  The  hearing 
representative  may  issue  subpoenas  for 
the  attendance  and  testimony  of 
witnesses,  and  for  the  production  of 
books,  records,  correspondence,  papers 
or  other  relevant  documents.  Subpoenas 
are  issued  for  documents  only  if  they 
are  relevant  and  cannot  be  obtained  by 
other  means,  and  for  witnesses  only 
where  oral  testimony  is  the  best  wsy  to 
ascertain  the  facts. 

(a)  A  claimant  may  request  a 
subpoena  only  as  pert  of  the  hearings 
process,  and  no  niopoena  will  be  issued 
under  soy  other  part  of  the  claims 
process.  To  request  a  subpoena,  the 
requestor  must: 

(1)  Submit  the  request  in  writing  and 
send  it  to  the  hearing  representative  as 
early  as  possible  but  no  later  than  60 
days  (as  evidenced  by  postmark, 
electronic  marker  or  other  objective  date 
mark)  after  the  date  of  the  original 
hearing  request. 

(2)  Explain  why  the  testimony  or 
evidence  is  directly  relevant  to  the 
issues  at  hand,  and  a  subpoena  is  the 
best  method  or  opportunity  to  obtain 
such  evidence  because  there  are  no 
other  means  by  which  the  documents  or 
testimony  could  have  been  obtained. 

(b)  No  subpoena  will  be  issued  for 
attendance  of  employees  of  OWCP 
acting  in  their  official  capacities  as 
decision- makers  or  policy 
administrators.  For  hearings  taking  the 
form  of  a  review  of  the  written  record, 
no  subpoena  for  the  appearance  of 
witnesses  will  be  considered. 

(c)  The  hearing  representative  issues 
the  subpoena  under  his  or  her  own 
name.  It  may  be  served  in  person  or  by 


certified  mail,  return  receipt  requested, 
addressed  to  the  person  to  be  served  at 
his  or  her  last  known  principal  place  of 
business  or  residence.  A  decision  to 
deny  a  subpoena  can  only  be  appealed 
as  part  of  an  appeal  of  any  adverse 
decision  which  results  from  the  hearing. 

§10  620    Who  pays  ttw  costs  associated 
wHt)  subpoenas? 

(a)  Witnesses  who  are  not  employees 
or  former  employees  of  the  fedasal 
government  shall  be  paid  the  same  fces 
and  mileage  as  paid  for  like  services  in 
the  District  Court  of  the  United  States 
where  the  subpoena  is  returnable, 
except  that  expert  witnesses  shall  be 
paid  a  fee  not  to  exceed  the  local 
customary  fee  for  such  services. 

(b)  Where  OWCP  asked  that  the 
witness  submit  evidence  into  the  case 
record  or  asked  that  tlie  witness  sttend, 
OWCP  shall  pay  the  fees  and  mileage. 
Where  the  claimant  requested  the 
subpoena,  and  where  the  witness 
submitted  evidence  into  the  record  at 
the  request  of  tlie  claimant,  the  claimant 
shall  pay  the  fees  and  mileage. 

|ia«21    WIMIetfte employer's  role  wtien 


(a)  The  employer  may  send  a 
representative  to  observe  the 
proceeding,  but  the  agency 
representative  cannot  give  testimony  or 
argument  or  otherwise  participate  in  the 
hearing,  except  where  tne  claimant  or 
the  hearing  representative  speciHcally 
asks  the  agency  representative  to  testify. 

(b) Thebeering  representative  may 
deny  a  request  by  the  claimant  that  the 
agency  representative  testify  where  the 
claimant  cannot  show  that  the 
testimony  would  be  relevant  or  where 
the  agency  representative  does  not  have 
the  appropriate  level  of  knowledge  to 
provide  such  evidence  at  the  hearing. 
The  employer  may  also  comment  on  the 
hearing  transcript,  as  described  in 
§  10.618(b). 

f10.«22    May  e  cWment  wWidrew  a 
faouest  tor  or  ooalDorte  a  tiearlnB? 

(a)  The  claimant  and/or  representative 
may  withdraw  the  hearing  request  at 
any  time  up  to  and  including  the  day 
the  hearing  is  held,  or  the  decision 
issued.  Withdrawing  the  hearing  request 
means  the  record  is  returned  to  the 
jurisdiction  of  the  district  ofTice  and  no 
further  requests  for  a  hearing  on  the 
underlyingdecision  will  be  considered. 

(b)  OWO>  will  entertain  any 
reasonable  request  for  scheduling  the 
oral  hearing,  but  such  requests  should 
be  made  at  the  time  of  the  original 
request;  scheduling  is  at  the  sole 
discretion  of  the  hearing  representative, 
and  is  not  reviewable.  Once  the  oral 
hearing  is  scheduled  and  OWCP  has 


mailed  appropriate  written  notice  to  the 
claimant,  the  oral  hearing  cannot  be 
postponed  at  the  claimant's  request  for 
any  reason,  unless  the  hearing 
representative  can  reschedule  the 
hearing  on  the  same  docket  (that  is, 
during  the  same  hearing  trip).  When  the 
request  to  postpone  a  scheduled  hearing 
cannot  be  accommodated  on  the  docket, 
no  further  opportunity  for  an  oral 
hearing  will  be  provided.  Instead,  the 
hearing  will  take  the  form  of  a  review 
of  the  written  record  and  a  decision 
issued  accordingly.  In  the  alternative,  a 
teleconference  may  be  substituted  for 
the  oral  hearing  at  the  discretion  of  the 
hearing  representative. 

Review  by  the  Employees' 
Compensation  Appeals  Board  (ECAB) 

fia62S    WhaHdndaofdecMonamaybe 


Only  final  decisions  of  OWCP  may  be 
appealed  to  the  ECAB.  However,  certain 
types  of  final  decisions,  described  in 
this  part  as  not  subject  to  further  review, 
cannot  be  appealed  to  the  ECAB. 
Decisions  that  are  not  appealable  to  the 
ECAB  include:  decisions  concerning  the 
amounts  payable  for  medical  services, 
decisions  concerning  exclusion  and 
reinstatement  of  medical  providers, 
decisions  by  the  Director  to  review  an 
award  on  his  or  her  own  motion,  and 
denials  of  subpoenas  independent  of  the 
appeal  of  the  underlying  decision.  In 
appeals  before  the  ECAB,  attorneys  from 
the  OfTice  of  the  Solicitor  of  Labor  shall 
represent  OWCP. 

fiaaae    Whohaejurtedlctionofeaaeeon 
appeal  toihe  ECAB7 

While  a  case  is  on  appeal  to  the 
ECAB,  OWCP  has  no  jurisdiction  over 
the  claim  with  respect  to  issues  which 
directly  relate  to  the  issue  or  issues  on 
appeal.  The  OWCP  continues  to 
administer  the  claim  and  retains 
jurisdiction  over  issues  unrelated  to  the 
issue  or  issues  on  appeal  and  issues 
which  arise  af^er  the  appeal  as  a  result 
of  ongoing  administration  of  the  case. 
Such  issues  would  include,  for  example, 
the  ability  to  terminate  benefits  where 
an  individual  returns  to  work  while  an 
appeal  is  pending  at  the  ECAB. 

Subpart  H — Special  Provisions 

Representation 

f  10.700    May  a  daimairt  designate  a 
representative? 

(a)  The  claims  process  under  the 
FECA  is  informal.  Unlike  many  worken' 
compensation  laws,  the  employer  is  not 
a  party  to  the  claim,  and  OWCP  acts  as 
an  impartial  evaluator  of  the  evidence. 
Nevertheless,  a  claimant  may  appoint 
one  individual  to  represent  his  or  her 
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interests,  but  the  appointment  must  be 
in  writing. 

(b)  There  can  be  only  one 
representative  at  any  one  time,  so  after 
one  representative  has  been  properly 
app>ointed,  OWCP  will  not  recognize 
another  individual  as  representative 
until  the  claimant  withdraws  the 
authorization  of  the  first  individual.  In 
addition,  OWCP  will  recognize  only 
certain  types  of  individuals  (see 
§10.701). 

(c)  A  properly  appointed 
representative  who  is  recognized  by 
OWCP  may  make  a  request  or  give 
direction  to  OWCP  regarding  the  claims 
process,  including  a  hearing.  This 
authority  includes  presenting  or 
eliciting  evidence,  making  arguments  on 
facts  or  the  law.  and  obtaining 
information  from  the  case  file,  to  the 
same  extent  as  the  claimant.  Any  notice 
requirement  contained  in  this  subpart  or 
the  FECA  is  fully  satisfied  if  served  on 
the  representative,  and  has  the  same 
force  and  efl°ect  as  if  sent  to  the 
claimant 

f  10.701    Who  may  serve  aa  a 
rapreaentative? 

A  claimant  may  authorize  any 
individual  to  represent  him  or  her  in 
regard  to  a  claim  under  the  FECA, 
unless  that  individual's  service  as  a 
representative  would  violate  any 
applicable  provision  of  law  (such  as  18 
U.S.C.  205  and  208).  A  federal  employee 
may  act  as  a  representative  oidy: 

(a)  On  behalf  of  immediate  family 
members,  defined  as  a  spouse,  children, 
parents,  and  siblings  of  the 
representative,  provided  no  fee  or 
gratuity  is  charged;  or 

(b)  While  acting  as  a  union 
representative,  defined  as  any  officially 
sanctioned  union  official,  provided  such 
representation  would  not  conflict  with 
any  other  provision  of  law,  and  no  fee 
or  gratuity  is  charged. 

S  10.702    How  are  fees  for  services  paid? 

A  representative  may  charge  the 
claimant  a  fee  and  other  costs  associated 
with  the  representation  before  OWCP. 
The  claimant  is  solely  responsible  for 
paying  the  fee  and  other  charges.  The 
claimant  will  not  be  reimbursed  by 
OWCP,  nor  is  OWCP  in  any  way  liable 
for  the  amount  of  the  fee. 
Administrative  costs  (mailing,  copying, 
messenger  services,  travel  and  the  like, 
but  not  including  secretarial  services, 
paralegal  and  other  activities)  need  not 
be  approved  before  the  representative 
collects  them.  Before  any  fee  for  services 
can  be  collected,  however,  the  fee  must 
be  approved  by  the  Secretary. 
(Collecting  a  fee  without  this  approval 


may  constitute  a  misdemeanor  under  18 
U.S.C.  292.) 

S 1 0.703    How  are  fee  applications 
approved? 

(a)  Fee  application.  (1)  The 
representative  must  submit  the  fee 
application  to  the  district  office  and/or 
the  Branch  of  Hearings  and  Review, 
according  to  where  the  work  for  which 
the  fee  is  charged  was  performed.  The 
application  shall  contain  the  following: 

(i)  An  itemized  statement  showing  the 
representative's  hourly  rate,  the  number 
of  hours  worked  and  specifically 
identifying  the  work  performed  and  a 
total  amount  charged  for  the 
representation  (excluding 
administrative  costs). 

(ii)  A  statement  of  agreement  or 
disagreement  with  the  amount  charged, 
signed  by  the  claimant  The  statement 
must  also  acknowledge  that  the 
claimant  is  aware  that  he  or  she  must 
pay  the  fees  and  that  OWCP  is  not 
responsible  for  paying  the  fee  or  other 
costs. 

(2)  An  incomplete  application  will  be 
returned  with  no  further  comment 

(b)  Approval  where  there  is  no 
dispute.  Where  a  fee  application  is 
accompanied  by  a  signed  statement 
indicating  the  claimant's  agreement 
with  the  fee  as  described  in  paragraph 
(a)(2)  of  this  section,  the  application  is 
deemed  approved. 

(c)  Disputed  requests.  (1)  Where  the 
claimant  disagrees  with  the  amount  of 
the  fee,  as  indicated  in  the  statement 
accompanying  the  submission,  OWCP 
will  evaluate  the  objection  and  decide 
whether  or  not  to  approve  the  request. 
OWCP  will  provide  a  copy  of  the 
request  to  the  claimant  and  ask  him  or 
her  to  submit  any  further  information  in 
support  of  the  objection  within  15  days 
from  the  date  the  request  is  forwarded. 
After  that  period  has  passed,  OWCP  will 
evaluate  the  information  received  to 
determine  whether  the  amount  of  the 
fee  is  substantially  in  excess  of  the  value 
of  services  received  by  looking  at  the 
following  factors: 

(i)  Usefulness  of  the  attorney's 
services; 

(ii)  The  nature  and  complexity  of  the 
claim; 

(iii)  The  actual  time  spent  on 
development  and  presentation  of  the 
claim;  and 

(iv)  Customary  local  charges  for 
similar  services. 

(2)  Where  the  claimant  disputes  the 
attorney's  request  and  files  an  objection 
with  OWCP,  an  appealable  decision  will 
be  issued. 


Third  Party  Liability 

§10.705  When  must  an  employee  or  otiter 
FECA  beneficiary  take  action  against  a  ttiird 
party? 

(a)  If  an  injury  or  death  for  which 
benefits  are  payable  under  the  FECA  is 
caused,  wholly  or  partially,  by  someone 
other  than  a  federal  employee  acting 
within  the  scope  of  his  or  her 
employment,  the  claimant  can  be 
required  to  take  action  against  that  third 
party. 

(b)  The  Office  of  the  Solicitor  of  Labor 
(SOL)  is  hereby  delegated  authority  (b 
administer  the  subrogation  aspects  of 
certain  FECA  claims  for  OWCP.  Either 
OWCP  or  SOL  can  require  a  FECA 
beneficiary  to  assign  his  or  her  claim  for 
damages  to  the  United  States  or  to 
prosecute  the  claim  in  his  or  her  own 
name. 

§10.706    How  will  a  beneficiary  know  If 
OWCP  or  SOL  has  determined  tttat  action 
against  a  third  party  is  required? 

When  OWCP  determines  that  an 
employee  or  other  FECA  beneficiary 
must  take  action  against  a  third  party,  it 
will  notify  the  employee  or  beneficiary 
in  writing.  If  the  case  is  transferred  to 
SOL,  a  second  notification  may  be 
issued. 

§10.707    What  must  a  FECA  beneficiary 
wlio  is  required  to  take  action  against  a 
third  party  do  to  satisfy  ttw  requirement 
that  the  claim  be  "prosecuted"? 

At  a  minimum,  a  FECA  beneficiary 
must  do  the  following: 

(a)  Seek  damages  for  the  injury  or 
death  from  the  third  party,  either 
through  an  attorney  or  on  his  or  her  own 
behalf; 

(b)  Either  initiate  a  lawsuit  within  the 
appropriate  statute  of  limitations  period 
or  obtain  a  written  release  of  this 
obligation  frxjm  OWCP  or  SOL  unless 
recovery  is  possible  through  a 
negotiated  settlement  prior  to  filing  suit; 

(c)  Refuse  to  settle  or  dismiss  the  case 
for  any  amount  less  than  the  amount 
necessary  to  repay  OWCP's  refundable 
disbursements,  as  defined  in  §  10.714. 
without  receiving  permission  from 
OWCP  or  SOL; 

(d)  Provide  periodic  status  updates 
and  other  relevant  information  in 
response  to  requests  from  OWCP  or 
SOL; 

(e)  Submit  detailed  information  about 
the  amount  recovered  and  the  costs  of 
the  suit  on  a  "Statement  of  Recovery" 
form  approved  by  OWCP;  and 

(f)  Pay  any  required  refund. 
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fiarot    Can  a  FECA  tMfwflciary  who 
rafusa*  to  co«npiy  with  a  requasi  to  assign 
a  claim  to  tha  Unltad  Statas  or  to  proaacuta 
tfta  claim  In  hia  or  har  own  nama  ba 
panallxad? 

When  a  FECA  beneficiary  refuses  a 
request  to  either  assign  a  claim  or 
prosecute  a  claim  in  his  or  her  own 
name,  OWCF  may  determine  that  he  or 
she  has  forfeited  his  or  her  right  to  all 
past  or  future  compensation  for  the 
injury  with  respect  to  which  the  request 
is  made.  Alternatively.  OWCP  may  also 
suspend  the  FECA  beneficiary's 
coispensatlon  payments  until  he  or  she 
complies  with  the  request. 

fia70»    What  happana  If  a  banafictery 
(Nractad  by  OWCP  or  SOL  to  take  action 
against  a  third  parly  doaa  not  ballava  thai 
a  claim  can  ba  aucoaaahilly  proaacutad  al 
a  raaaonaMa  coat? 

If  a  beneficiary  consults  an  attorney 
and  is  informed  that  a  suit  for  damages 
against  a  third  party  for  the  injury  or 
death  for  which  benefits  are  payable  is 
unlikely  to  prevail  or  that  the  costs  of 
such  a  suit  are  not  justified  by  the 
potential  recovery,  he  or  she  should 
reauest  that  OWCF  or  SOL  releaaa  him 
or  her  fit)m  the  obligation  to  proceed. 
This  request  should  be  in  writing  and    • 
provide  evidence  of  the  attorney's 
opinion.  If  OWCP  or  SOL  agrees,  the 
beneficiary  will  not  be  required  to  take 
further  action  against  the  third  party. 

1 10.710    Urtdar  what  drcumatarteaa  muat  a 
racovary  of  money  or  ottiar  properly  In 
connection  with  an  Injury  or  death  lor  which 
banaflts  are  payable  uttdar  tha  FECA  ba 
raponad  to  OWCP  or  SOLT 

Any  person  who  has  filed  a  FECA 
claim  that  has  been  accepted  by  OWCP 
(whether  or  not  compensation  has  been 
paid),  or  who  has  received  FECA 
benefits  in  connection  with  a  claim  filed 
by  another,  is  required  to  notify  OWCP 
or  SOL  of  the  receipt  of  money  or  other 
property  as  a  result  of  a  settlement  or 
judgment  in  connection  with  the 
circiunstances  of  that  claim.  This 
includes  an  injured  employee,  and  in 
the  case  of  a  claim  involving  the  death 
of  an  employee,  a  spouse,  children  or 
other  de(>endents  entitled  to  receive 
survivor's  benefits.  OWCP  or  SOL 
should  be  notified  in  writing  within  30 
days  of  the  receipt  of  such  money  or 
other  property  or  the  acceptance  of  the 
FECA  claim,  whichever  occurs  later. 

fia711    How  much  of  any  sattiamant  or 
judgment  muat  ba  paid  to  the  Unltad 
Stalaa? 

The  statute  permits  a  FECA 
beneficiary  to  retain,  as  a  minimum, 
one-fifth  of  the  net  amount  of  money  or 
property  remaining  after  a  reasonable 
attorney's  faa  and  the  costs  of  liti§ttion 
hava  bam  daducted  from  the  thifd-party 


recovery.  The  U.S.  shares  in  the 
litigation  exfwnse  by  allowing  the 
beneficiary  to  retain,  at  the  time  of 
distribution,  an  amount  equivalent  to  a 
reasonable  attorney's  fee  proportionate 
to  the  refund  due  the  United  States. 
After  the  refund  owed  to  the  United 
States  is  calculated,  the  FECA 
beneficiary  retains  any  surplus 
remaining,  and  this  amount  is  credited, 
dollar  for  dollar,  against  future 
compensation  for  the  same  injury,  as 
defined  in  §  10.719.  OWCP  will  resume 
the  payment  of  compensation  only  after 
the  FECA  beneficiary  has  been  awarded 
compensation  which  exceeds  the 
amount  of  the  surplus. 

(a)  Tba  refund  to  the  United  States  is 
calculated  as  follows,  using  the 
Statement  of  Recovery  form  approved 
by  OWCP: 

(1)  Determine  the  gross  recovery  as  set 
forth  in  §  10.712; 

(2)  Subtract  the  amount  of  attorney's 
fees  actually  paid,  but  not  more  than  the 
maximum  amount  of  attorney's  fees 
considered  by  OWCP  or  SOL  to  be 
reasonable,  from  the  gross  recovery 
(Subtotal  A): 

(3)  Subtract  the  costs  of  litigation,  as 
allowed  by  OWCP  or  SOL  (Subtotal  B); 

(4)  Subtract  one  fifth  of  Subtotal  B 
from  Subtotal  B  (Subtotal  C); 

(5)  Compare  Subtotal  C  and  the 
refundable  disbursements  aa  «****"^  In 
$10,714.  Subtotal  O  is  the  lowar  of  the 
two  amounts. 

(6)  Multiply  Subtotal  D  by  a 
percentage  that  is  determined  by 
dividing  the  gross  recovery  into  the 
amount  of  attorney's  fees  actually  paid, 
but  not  more  than  the  maximum  amount 
of  attorney's  Csaa  considered  by  OWCP 
or  SOL  to  be  raaaonable.  to  determine 
the  government's  allowance  for 
attorney's  fees,  and  subtract  this  amount 
from  Subtotal  D. 

(b)  The  credit  against  future  benefits 
(also  referred  to  as  the  surplus)  is 
calculated  as  follows: 

(1)  If  Subtotal  C,  as  calculated 
according  to  paragraph  (a)(4)  of  this 
section,  is  less  than  the  refundable 
disbursements,  as  defined  in  §  10.714. 
there  is  no  credit  to  be  applied  against 
future  benefits: 

(2)  If  Subtotal  C  is  greater  than  the 
refundable  disbursements,  the  credit 
against  future  benefits  (or  surplus) 
amount  is  determined  by  subtracting  the 
refundable  disbursements  frtim  Subtotal 
C 

(c)  An  example  of  how  these 
calculations  are  made  follows.  In  this 
example,  a  federal  employee  sues 
another  party  for  causing  injuries  for 
which  the  employee  has  received 
$22,000  in  banefiU  under  the  FECA. 
•ubjact  to  rafund.  The  suit  is  settled  and 


the  injured  employee  receives  $100,000. 
all  of  which  was  for  his  injury.  The 
injured  worker  paid  attorney's  fees  of 
$25,000  and  costs  for  the  litigation  of 
$3,000. 

(1)  Gross  recovery . .. .. SlOO.OOO 

Attoniey's  faes -  25.000 

(2)  SubtoUl  A „....  75,000 

(3)  CosU  of  suit I. -  3.000 

SubtoUl  B -72,000 

One-fifth  of  SubtoUl  B  - 14.400 

(4)  Suljtotal  C  57.600 

Refundable  Disbursement  22,000 

(5)  Sulttotsl  D  (lo%v0r  of  Subtotal 
C     or     tefundable     disbuise- 

menU)  „ 22.000 

(8)  Government's  allowance  for 
attorney's  fees  (25.000/ 
100,000x22,000)  -5,S00 

(Attorney's  fees  divided  by  gross 

recovery    then    multiplied    l)y 

SubtoUl    D)    Refund    to    the 

United  States  16,500 

(7)  Credit  against  future  benefiu 

157,600-22.0001    (SubtoUl    C 

minus     raliindable     disburse- 

menU)  .,» 35.600 

fia712    WItat  amounta  are  inchidad  In  tha 


(a)  When  a  settlement  or  judgment  is 
paid  to,  or  for,  one  individual,  the  entire 
amount,  except  for  the  portion 
representing  damage  to  real  or  personal 
property,  is  reported  as  the  gross 
recovery.  If  a  settlement  or  judgment  is 
paid  to  or  for  more  than  one  individual 
or  in  more  than  one  capacity,  such  as  a 
joint  payment  to  a  husband  and  wife  for 
personal  injury  and  loss  of  consortium 
or  a  payment  to  a  spouse  representing 
both  loss  of  consortium  and  wntingful 
death,  the  gross  recovery  to  be  reported 
is  the  amount  allocated  to  the  injured 
employee.  If  a  judge  or  jury  specifies  the 
percentage  of  a  contested  verdict 
attributable  to  each  of  several  plaintiffs, 
OWCP  or  SOL  will  accept  that  division. 

(b)  In  any  other  case,  where  a 
judgment  or  settlement  is  paid  to  or  on 
behalf  of  more  than  one  individual. 
OWCP  or  SOL  will  determine  the 
appropriate  amount  of  the  FECA 
beneficiary's  gross  recovery  and  advise 
the  beneficiary  of  its  determination. 
FECA  beneficiaries  may  accept  OWCP's 
or  SOL's  determination  or  demonstrate 
good  cause  for  a  different  allocation. 
Whether  to  accept  a  specific  allocation 
is  at  the  discretion  of  SOL  or  OWCP. 
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S  10.713    How  is  a  structured  aattlamant 
(that  is,  a  settlement  providing  for  receipt  of 
funds  over  a  specified  period  of  time) 
treated  for  purposes  of  reporting  ttte  gross 
recovery? 

In  this  situation,  the  gross  recovery  to 
be  reported  is  the  present  value  of  the 
right  to  receive  all  of  the  payments 
included  in  the  structured  settlement, 
allocated  in  the  case  of  multiple 
recipients  in  the  same  maimer  as  single 
payment  recoveries. 

S  10.714    What  amounta  ara  includad  in  tha 
rafundabia  diaburaamanta? 

The  refundable  disbursements  of  a 
specific  claim  consist -of  the  total  money 
paid  by  OWCP  bom  the  Employees' 
Compensation  Fund  with  respect  to  that 
claim  to  or  on  behalf  of  a  FECA 
beneficiary,  less  charges  for  any  medical 
file  review  (i.e.,  the  physician  does  not 
examine  the  employee)  done  at  the 
request  of  OWCP.  Charges  for  medical 
examinations  also  may  be  subtracted  if 
the  FECA  beneficiary  establishes  that 
the  examinations  were  required  to  be 
made  available  to  the  employee  under  a 
statute  other  than  the  FECA  by  the 
employing  agency  or  at  the  employing 
agency's  cost. 

1 10.715    la  a  banafieiary  required  to  pay 
Intaraat  on  tha  amount  of  tha  refund  due  to 
Iha  United  StalaaT 

If  the  refund  due  to  the  United  States 
is  not  submitted  within  30  days  of 
receiving  a  request  for  payment  from 
SOL  or  OWCP,  interest  shall  accrue  on 
the  refund  due  to  the  United  States  bom 
the  date  of  the  request  The  rate  of 
interest  assessed  shall  be  the  rate  of  the 
current  value  of  funds  to  the  United 
States  Treasury  as  published  in  the 
Federal  Register  (as  of  the  date  the 
request  for  payment  is  sent).  Waiver  of 
the  collection  of  interest  shall  be  in 
accordance  with  the  provisions  of  the 
Department  of  Labor  regulations  on 
Federal  Claims  Collection  governing 
waiver  of  interest.  29  CFR  20.61. 

f  10.716    If  the  required  refund  Is  not  paid 
within  30  days  of  the  request  for  repayment, 
can  it  tM  collectad  from  payments  due 
under  the  FECA? 

If  the  required  refund  is  not  paid 
within  30  days  of  the  request  for 
payment.  OWCP  can,  in  its  discretion, 
collect  the  refund  by  withholding  all  or 
part  of  any  payments  currently  payable 
to  the  beneficiary  under  the  FECA  with 
respect  to  any  injury.  The  waiver 
provisions  of  §§  10.432  through  10.440 
do  not  apply  to  such  determinations. 


§10.717    Is  a  aattlamant  or  iudgmant 
received  as  a  result  of  allagatlons  of 
medical  malpractica  in  treating  an  Injury 
covered  by  the  FECA  a  groas  racovary  that 
muat  be  reported  to  OWCP  or  SOL? 

Since  an  injury  caused  by  medical 
malpractice  in  treating  an  injury 
covered  by  the  FECA  is  also  an  injury 
covered  under  the  FECA,  any  recovery 
in  a  suit  alleging  such  an  injury  is 
treated  as  a  gross  recovery  that  must  be 
reported  to  OWCP  or  SOL. 

§10.718    Ara  payments  to  a  beneficiary  as 
a  result  of  an  irtsuranca  policy  which  the 
beneficiary  has  purefwaad  a  gross  recovery 
that  must  ba  raported  to  OWCP  or  SOL? 

Since  payments  received  by  a  FECA 
beneficiary  pursuant  to  an  insurance 
policy  purchased  by  someone  other  than 
a  liable  third  party  are  not  payments  in 
satisfaction  of  liability  for  causing  an 
injury  covered  by  the  FECA,  they  are 
not  considered  a  gross  recovery  covered 
by  section  8132  that  requires  filing  a 
Statement  of  Recovery  and  paying  any 
required  refund. 

§ia7l9    if  a  aattlamant  or  iudgmant  is 
raoaivad  for  mora  than  one  wound  or 
medical  condition,  can  tha  rafundabia 
diaburaamanta  paid  on  a  single  FECA  daim 
ba  attributed  to  diffarant  conditions  for 
purposes  of  calculating  tha  rafund  or  credit 
owed  to  tha  United  Stalaa? 

(a)  All  wounds,  diseases  or  other 
medical  conditions  accepted  by  OWCP 
in  connection  with  a  single  claim  are 
treated  as  the  same  injury  for  the 
purpose  of  computing  any  required 
refund  and  any  credit  against  future 
benefits  in  connection  with  the  receipt 
of  a  recovery  firom  a  third  party,  except 
that  an  injury  caused  by  medical 
malpractice  in  treating  an  injury 
covered  under  the  FECA  will  be  treated 
as  a  separate  injury  for  purposes  of 
section  8132. 

(b)  If  an  injury  covered  imder  the 
FECA  is  caused  under  circimistances 
creating  a  legal  liability  in  more  than 
one  person,  other  than  the  United 
States,  to  pay  damages,  OWCP  or  SOL 
will  determine  whether  recoveries 
received  from  one  or  more  third  parties 
should  be.  attributed  to  separate 
conditions  for  which  compensation  is 
payable  in  connection  with  a  single 
FECA  claim.  If  such  an  attribution  is 
both  practicable  and  equitable,  as 
determined  by  OWCP  or  SOL,  in  its 
discretion,  the  conditions  will  be  treated 
as  separate  injuries  for  purposes  of 
calculating  the  refund  and  credit  owed 
to  the  United  States  under  section  8132. 


Federal  Grand  and  Petit  furors 

§10.725    Whan  ia  a  federal  grand  or  pain 
Juror  covered  under  the  FECA? 

(a)  Federal  grand  and  petit  jurors  are 
covered  under  the  FECA  when  they  are 
in  performance  of  duty  as  a  juror,  which 
includes  that  time  when  a  juror  is: 

(1)  In  attendance  at  court  pursuant  to 
a  summons; 

(2)  In  deliberation; 

(3)  Sequestered  by  order  of  a  judge;  or 

(4)  At  a  site,  by  order  of  the  court,  for 
the  taking  of  a  view. 

(b)  A  juror  is  not  considered  to  be  in 
the  performance  of  duty  while  traveling 
to  or  from  home  in  coimection  with  the 
activities  enumerated  in  paragraphs 
(a)(1)  through  (4)  of  this  section. 

§10.726    Whandoaaajuror'aantitlamani 
to  diaabiHty  companaalion  begin? 

Pursuant  to  28  U.S.C.  1877. 
entitlement  to  disability  compensation 
does  not  commence  until  the  day  after 
the  date  of  termination  of  service  as  a 
juror. 

§ia727    What  ta  tha  pay  rata  of  Jurors  for 
companaalion  purpoaas? 

For  the  purpose  of  computing 
compensation  {>ayable  for  disability  or 
death,  a  juror  is  deemed  to  receive  pay 
at  the  minimum  rate  for  Grade  GS-2  of 
the  General  Schedule  unless  his  or  ber 
actual  pay  as  an  "employee"  of  the 
United  States  while  serving  on  court 
leave  is  higher,  in  which  case  the  pay 
rate  for  compensation  purposes  is 
determined  in  accordance  with  5  U.S.C. 
8114. 

Pleace  Corps  Volunteers 

§10.730    What  ara  tha  condHiona  of 
coverage  for  Peace  Corpa  voluntaars  and 
voluntaar  leaders  injured  while  aarving 
outside  the  United  Stalaa? 

(a)  Any  injury  sustained  by  a 
volunteer  or  volunteer  leader  while  he 
or  she  is  located  abroad  shall  be 
presumed  to  have  been  sustained  in  the 
performance  of  dilty,  and  any  illness 
contracted  during  such  time  shall  be 
presumed  to  be  proximately  caused  by 
the  employment.  However,  this 
presumption  will  be  rebutted  by 
evidence  that: 

(1)  The  injury  or  illness  was  caused 
by  the  claimant's  willful  misconduct, 
intent  to  bring  about  the  injury  or  death 
of  self  or  another,  or  was  proximately 
caused  by  the  intoxication  by  alcohol  or 
illegal  drugs  of  the  injured  claimant;  or 

(2)  The  illness  is  shown  to  have 
preexisted  the  period  of  service  abroad; 
or 

(3)  The  injury  or  illness  claimed  is  a 
manifestation  of  symptoms  of,  or 
consequent  to.  a  preexisting  congenital 
defect  or  abnormality. 
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(b)  If  the  presumption  that  an  injury 
or  illness  was  sustained  in  the 
performance  of  duty  is  rebutted  as 
provided  by  paragraph  (a)  of  this 
MCtion,  the  claimant  has  the  burden  of 
proving  by  the  submittal  of  substantial 
and  probative  evidence  that  such  injury 
or  illness  was  sustained  in  the 
performance  of  duty  with  the  Peace 
Corps. 

(c)  If  an  injury  or  illness,  or  episode 
thereof,  comes  within  one  of  the 
exceptions  described  in  paragraph  (aM2) 
or  (3)  of  this  section,  the  claimant  may 
nonetheless  be  entitled  to 
compensation.  This  will  be  so  provided 
he  or  she  meets  the  burden  of  proving 
by  the  submittal  of  substantial, 
probative  and  rationalized  medical 
evidence  that  the  illness  or  injury  wras 
proximately  caused  by  factors  or 
conditions  of  Peace  Corps  service,  or 
that  it  was  materially  aggravated, 
accelerated  or  precipitated  by  factors  of 
Peace  Corps  service. 


f10.73l    WtMi  Is  ttte  pay  rale  of 
Cofpe  volunteers  and  voiuntaar 
I  pucpoeeeT 


The  pay  rate  for  these  claimants  is 
defined  as  the  pay  rate  in  effect  on  the 
date  following  separation,  provided  that 
the  rate  equals  or  exceeds  the  pay  rate 
on  the  date  of  injury.  It  is  defined  in 
accordance  with  5  U.S.C.  8142(a).  not 
8101(4). 

Non-Federal  Law  Enforcement  Officers 

flO.736    Wftan  la  a  non-fedaral  law 
enforcement  offlcar  covered  under  ttte 
FECA7 

(a)  A  law  enforcement  officer  (officer) 
includes  an  employee  of  a  state  or  local 
government,  the  governments  of  U.S. 
possessions  and  territories,  or  an 
employee  of  the  United  States 
pensioned  or  pensionable  under 
sections  521-535  of  Title  4,  DC.  Code, 
whose  functions  include  the  activities 
listed  in  5  U.S.C.  8191. 

(b)  Benefits  are  available  to  officers 
who  are  not  "employees"  under  5 
U.S.C.  8101,  and  who  are  determined  in 
the  discretion  of  OWCP  to  have  been 
engaged  in  the  activities  listed  in  5 
U.S.C.  8191  with  respect  to  the 
enforcement  of  crimes  against  the 
United  States.  Individuals  who  only 
perform  administrative  functions  in 
support  of  officers  are  not  considered 
officers. 

(c)  Except  as  provided  by  5  U.S.C. 
8191  and  8192  and  elsewhere  in  this 
part,  the  provisions  of  the  FECA  and  of 
subparts  A.  B,  and  D  through  I  of  this 
part  apply  to  officers. 


fiarsa    what  era  ttMtlmanfnlts  tor  nimg 
a  dalmT 

OWCP  must  receive  a  claim  for 
benefits  under  5  U.S.C  8191  within  five 
jrears  after  the  injury  or  death.  This  five- 
year  limitation  is  not  subject  to  waiver. 
The  tolling  provisions  of  5  U.S.C. 
8122(d)  do  not  apply  to  these  claims. 

I  ia737    How  la  a  claim  filed,  and  wfto  can 
file  a  claim? 

A  claim  for  injury  or  occupational 
disaaaa  should  be  filed  on  Form  CA- 
721;  a  death  claim  should  be  filed  on 
Form  CA-722.  All  claims  should  be 
submitted  to  the  officer's  employer  for 
completion  and  forwarding  to  OWCP.  A 
claim  may  be  filed  by  the  officer,  the 
officer's  survivor,  or  any  person  or 
association  authorized  to  act  on  behalf 
of  an  officer  or  an  officer's  survivors. 

§  10.738    Under  wltat  circumatances  are 
benefits  payable? 

(a)  Benefits  are  payable  when  an 
officer  is  injured  while  apprehending,  or 
attempting  to  apprehend,  an  individual 
for  the  commission  of  a  federal  crime. 
However,  either  an  actual  federal  crime 
must  be  in  progress  or  have  been 
committed,  or  objective  evidence  (of 
which  the  officer  is  aware  at  the  time  of 
injury)  must  exist  that  a  potential 
federal  crime  was  in  progress  or  had 
already  been  committed.  The  actual  or 
potential  federal  crime  must  be  an 
integral  part  of  the  criminal  activity 
toward  which  the  officer's  actions  are 
directed.  The  fact  that  an  injury  to  an 
officer  is  related  in  some  way  to  the 
commission  of  a  federal  crime  does  not 
necessarily  bring  the  injury  within  the 
coverage  of  the  FECA.  The  FECA  is  not 
intended  to  cover  officers  who  are 
merely  enforcing  local  laws. 

(b)  For  benefits  to  be  payable  when  an 
officer  is  injured  preventing,  or 
attempting  to  prevent,  a  federal  crime, 
there  must  be  objective  evidence  that  a 
federal  crime  is  about  to  be  committed. 
An  officer's  belief,  unsupported  by 
objective  evidence,  that  he  or  she  is 
acting  to  prevent  the  commission  of  a 
federal  crime  will  not  result  in  coverage. 
Moreover,  the  officer's  subjective  intent, 
as  measured  by  all  available  evidence 
(including  the  officer's  own  statements 
and  testimony,  if  available),  must  have 
been  directed  toward  the  prevention  of 
a  federal  crime.  In  this  context,  an 
officer's  own  statements  ahd  testimony 
are  relevant  to,  but  do  not  control,  the 

4  determination  of  coverage. 

f  10.739    What  kind  of  obiectlva  evidence 
of  a  potential  federal  crime  muet  exist  tor 
coverage  to  be  extended? 

Based  on  the  facts  available  at  the 
time  of  the  event,  the  officer  must  have 
an  awareness  of  sufficient  information 


which  would  lead  a  reasonable  officer, 
under  the  circumstances,  to  conclude 
that  a  federal  crime  was  in  progress,  or 
was  about  to  occur.  This  awareness 
need  not  extend  to  the  precise 
particulars  of  the  crime  (the  section  of 
Title  18,  United  States  Code,  for 
example),  but  there  must  be  sufficient 
evidence  that  the  officer  was  in  Cact 
engaged  in  actual  or  attempted 
apprehension  of  a  federal  criminal  or 
prevention  of  a  federal  crime. 

f  10.740    In  what  sHuationa  wiN  OWCP 
automatically  presume  tfiat  a  law 
enforcement  officer  ia  covered  by  the 
FECA? 

(a)  Where  an  officer  is  detailed  by  a 
competent  state  or  local  authority  to 
assist  a  federal  law  enforcement 
authority  in  the  protection  of  the 
President  of  the  United  States,  or  any 
other  person  actxially  provided  or 
entitled  to  U.S.  Secret  Service 
protection,  coverage  will  be  extended. 

(b)  Coverage  for  officers  of  the  U.S. 
Parle  Police  and  those  officers  of  the 
Uniformed  Division  of  the  U.S.  Secret 
Service  who  participate  in  the  District  of 
Columbia  Retirement  System  is 
adjudicated  under  the  principles  set 
forth  in  paragraph  (a)  of  this  section, 
and  does  not  extend  to  numerous 
tangential  activities  of  law  enforcement 
(for  example,  reporting  to  work, 
changing  clothes).  However,  officers  of 
the  Non-Uniformed  Division  of  the  U.S. 
Secret  Service  who  participate  in  the 
District  of  Columbia  Retirement  System 
are  covered  under  the  FECA  during  the 
performance  of  all  official  duties. 

110.741    HowarabenelNaealcuialad? 

(a)  Except  for  continuation  of  pay, 
eligible  officers  and  survivors  are 
entitled  to  the  same  benefits  as  if  the 
officer  had  been  an  employee  under  5 
U.S.C  8101.  However,  such  benefits 
may  be  reduced  or  adjusted  as  OWCP  in 
its  discretion  may  deem  appropriate  to 
reflect  comparable  benefits  which  the 
officer  or  survivor  received  or  would 
have  been  entitled  to  receive  by  virtue 
of  the  officer's  employment. 

(b)  For  the  purpose  of  this  section,  a 
comparable  benefit  includes  any  benefit 
that  the  officer  or  survivor  is  entitled  to 
receive  because  of  the  officer's 
employment,  including  pension  and 
disability  funds,  state  workers' 
compensation  payments,  Public  Safety 
Officers'  Benefits  Act  payments,  and 
state  and  local  lump  sum  payments. 
Health  benefits  coverage  and  proceeds 
of  life  insurance  policies  purchased  by 
the  employer  are  not  considered  to  be 
comparable  benefits. 

(c)  The  FECA  provides  that,  where  an 
officer  receives  comparable  benefits. 
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compensation  benefits  are  to  be  reduced 
proportionally  in  a  manner  that  reflects 
the  relative  percentage  contribution  of 
the  officer  and  the  officer's  employer  to 
the  fund  which  is  the  source  of  the 
comparable  benefit.  Where  the  source  of 
the  comparable  benefit  is  a  retirement  or 
other  system  which  is  not  fully  funded, 
the  calculation  of  the  amount  of  the 
reduction  will  be  based  on  a  per  capita 
comparison  between  the  contribution  by 
the  employer  and  the  contribution  by  all 
covered  officers  during  the  year  prior  to 
the  officer's  injury  or  death. 

(d)  The  non-receipt  of  compensation 
during  a  period  where  a  dual  benefit 
(such  as  a  lump  sum  payment  on  the 
death  of  an  officer)  is  being  offset 
against  compensation  entitlement  does 
not  result  in  an  adjustment  of  the 
respective  benefit  percentages  of 
remaining  beneficiaries  because  of  a 
cessation  of  compensation  under  5 
U.S.C.  8133(c). 

Subpart  I— Jnfortnation  for  Medical 
Provldefs 

Medical  Records  and  Bills 

S  10.800    What  kind  of  medical  records 
muat  providers  keep? 

Agency  medical  officers,  private 
physicians  and  hospitals  are  required  to 
keep  records  of  all  cases  treated  by  them 
under  the  FECA  so  they  can  supply 
OWCP  with  a  history  of  the  injury,  a 
description  of  the  nature  and  extent  of 
injury,  the  results  of  any  diagnostic 
studies  performed,  the  nature  of  the 
treatment  rendered  and  the  degree  of 
any  impairment  arising  from  the  injury. 

§  10.801    How  era  medical  bills  to  be 
submitted? 

(a)  All  charges  for  medical  and 
surgical  treatment,  appliances  or 
supplies  furnished  to  injured 
employees,  except  for  treatment  and 
supplies  provided  by  nursing  homes, 
shall  be  supported  by  medical  evidence 
as  provided  in  §  10.800.  The  physician 
or  provider  shall  itemize  the  charges  on 
the  standard  Health  Insurance  Claim 
Form,  HCFA  1500  or  OWCP  1500.  (for 
professional  charges),  the  UB-92  (for 
hospitals),  the  Universal  Claim  Form 
(for  pharmacies),  or  other  form  as 
warranted,  and  submit  the  form 
promptly  to  OWCP. 

(b)  The  provider  shall  identify  each 
service  performed  using  the  Physician's 
Current  Procedural  Terminology  (CPT) 
code,  the  Health  Care  Financing 
Administration  Common  Procedure 
Coding  System  (HCPCS)  code,  the 
National  Drug  Code  (NDC),  or  the 
Revenue  Center  Code  (RCC),  with  a  brief 
narrative  description.  Where  no  code  is 


applicable,  a  detailed  description  of 
services  performed  should  be  provided. 

(c)  The  provider  shall  also  state  each 
diagnosed  condition  and  furnish  the 
corresponding  diagnostic  code  using  the 
"International  Classification  of  Disease, 
9th  Edition,  Clinical  Modification" 
(ICD-9-CM),  or  as  revised.  A  separate 
bill  shall  be  submitted  when  the 
employee  is  discharged  from  treatment 
or  monthly,  if  treatment  for  the  work- 
related  condition  is  necessary  for  more 
than  30  days. 

(l)(i)  Hospitals  shall  submit  charges 
for  medical  and  surgical  treatment  or 
supplies  promptly  to  OWCP  on  the 
Uniform  Bill  (UB-92).  The  provider 
shall  identify  each  outpatient  radiology 
service,  outpatient  pathology  service 
and  physical  therapy  service  performed, 
using  HCPCS/CPT  codes  with  a  brief 
narrative  description.  The  charge  for 
each  individual  service,  or  the  total 
charge  for  all  identical  services,  should 
also  appear  in  the  UB-92. 

(ii)  Other  outpatient  hospital  services 
for  which  HCPCS/CPT  codes  exist  shall 
also  be  coded  individually  using  the 
coding  scheme  noted  in  this  paragraph. 
Services  for  which  there  are  no  HCPCS/ 
CPT  codes  available  can  be  presented 
using  the  RCCs  described  in  the 
"National  Uniform  Billing  Data 
Elements  Specifications",  current 
edition.  The  provider  shall  also  furnish 
the  diagnostic  code  using  the  ICD-9- 
CM.  If  the  outpatient  hospital  services 
include  surgical  and/or  invasive 
procedures,  the  provider  shall  code  each 
procedure  using  the  proper  CPT/HCPCS 
codes  and  furnishing  the  corresponding 
diagnostic  codes  using  the  ICD-9-CM. 

(2)  Pharmacies  shall  itemize  charges 
for  prescription  medications, 
appliances,  or  supplies  on  the  Universal 
Claim  Form  and  submit  them  promptly 
to  OWCP.  Bills  for  prescripUon 
medications  must  include  the  NDC 
assigned  to  the  product,  the  generic  or 
trade  name  of  the  drug  provided,  the 
prescription  number,  the  quantity 
provided,  and  the  date  the  prescription 
was  filled. 

(3)  Nursing  homes  shall  itemize 
charges  for  appliances,  supplies  or 
services  on  the  provider's  billhead 
stationery  and  submit  them  promptly  to 
OWCP. 

(d)  By  submitting  a  bill  and/or 
accepting  payment,  the  provider 
signifies  that  the  service  for  which 
reimbursement  is  sought  was  performed 
as  described  and  was  necessary.  In 
addition,  the  provider  thereby  agrees  to 
comply  with  all  regulations  set  forth  in 
this  subpart  concerning  the  rendering  of 
treatment  and/or  the  process  for  seeking 
reimbursement  for  medical  services. 


including  the  limitation  imposed  on  the 
amount  to  be  paid  for  such  services. 

(e)  Bills  submitted  by  providers  must: 
be  itemized  on  the  Health  Insurance 
Claim  Form  (for  physicians),  the  UB-92 
(for  hospitals),  or  the  Universal  Claim 
Form  (for  pharmacies);  contain  the 
signature  or  signature  stamp  of  the 
provider;  and  identify  the  procedures 
using  HCPCS/CPT  codes,  RCCs,  or 
NDCs.  Otherwise,  OWCP  may  return  the 
bill  to  the  provider  for  correction  and 
resubmission. 

S  10.802    How  stKMiM  an  employea  prepare 
and  submit  requests  for  reimbursement  for 
medical  expenses,  transportation  costs, 
loss  of  wages,  and  incidental  expeneee? 

(a)  If  an  employee  has  paid  bills  for 
medical,  surgical  or  dental  services, 
supplies  or  appliances  due  to  an  injury 
sustained  in  the  performance  of  duty,  he 
or  she  may  submit  an  itemized  bill  on 
the  Health  Insurance  Claim  Form,  HCFA 
1500  or  OWCP  1500.  together  with  a 
medical  report  as  provided  in  §  10.800, 
to  OWCP  for  consideration. 

(1)  The  provider  of  such  service  shall 
state  each  diagnosed  condition  and 
furnish  the  applicable  ICI>-9-CM  code 
and  identify  each  service  performed 
using  the  applicable  HCPCS/CPT  code, 
with  a  brief  narrative  description  of  the 
service  performed,  or,  where  no  code  is 
applicable,  a  detailed  description  of  that 
service. 

(2)  The  bill  must  be  accompanied  by 
evidence  that  the  provider  received 
payment  for  the  service  from  the 
employee  and  a  statement  of  the  amount 
paid.  Acceptable  evidence  that  payment 
was  received  includes,  but  is  not  limited 
to,  a  signed  statement  by  the  provider, 

a  mechanical  stamp  or  other  device 
showing  receipt  of  payment,  a  copy  of 
the  employee's  canceled  check  (both 
front  and  back)  or  a  copy  of  the 
employee's  credit  card  receipt. 

(b)  If  services  were  provided  by  a 
hospital,  pharmacy  or  nursing  home,  the 
employee  should  submit  the  bill  in 
accordance  with  the  provisions  of 

§  10.801(a).  Any  request  for 
reimbursement  must  be  accompanied  by 
evidence,  as  described  in  paragraph  (a) 
of  this  section,  that  the  provider 
received  payment  for  the  service  from 
the  employee  and  a  statement  of  the 
amount  paid. 

(c)  OWCP  may  waive  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section  if  extensive  delays  in  the 
filing  or  the  adjudication  of  a  claim 
make  it  unusually  difficult  for  the 
employee  to  obtain  the  required 
information. 

(d)  OWCP  will  not  accept  copies  of 
bills  for  reimbursement  unless  they  bear 
the  original  signature  of  the  provider. 
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with  evidence  of  payment.  Payment  for 
medical  and  surgical  treatment, 
appliances  or  supplies  shall  in  general 
be  no  greater  than  the  maximum 
allowable  charge  for  such  service 
determined  by  the  Director,  as  set  forth 
in  §  10.805. 

(e)  An  employee  will  be  only  partially 
reimbursed  for  a  medical  expense  if  the 
•mount  he  or  she  paid  to  a  provider  for 
the  service  exceeds  the  maximum 
allowable  charge  set  by  the  Director's 
schedule.  In  this  instance.  OWCP  shall 
advise  the  provider  of  the  maximum 
allowable  charge  for  the  service  in 
question  and  allow  the  provider  the 
opportunity  to  refund  to  the  employee, 
or  credit  to  the  employee's  account  the 
amount  paid  by  the  employee  which 
exceeds  the  maximum  allowable  charge, 
or  request  reconsideration  of  the  fee 
determination  as  provided  by  §  10.812. 

(f)  if  the  provider  fails  to  make 
appropriate  refund  to  the  employee,  or 
to  credit  the  employee's  account,  within 
60  days  after  the  date  of  this  notiflcation 
by  OWCP,  or  the  date  of  a  subsequent 
reconsideration  decision  which 
continues  to  disallow  all  or  a  portion  of 
the  appealed  amount.  OWCP  shall 
iniUata  exclusion  procedures  as 
provided  by  §  10.815. 

(g)  After  notiHcation  as  provided  in 
paragraph  (e)  of  this  section,  OWCP  may 
make  reasonable  reimbursement  to  the 
employee,  based  on  a  review  of  the  facts 
and  circumstances  of  the  case,  if  the 
provider  does  not  refund  or  credit  to  the 
employee's  account  the  amount  of 
money  paid  in  excess  of  the  charge 
allowed  by  OWCP. 

fiaaos    What  ar*  the  Itma  NmHattona  an 
OWCTs  payment  of  Mils? 

OWCP  will  pay  providers  and 
reimburse  employees  promptly  for  all 
bills  received  on  an  approved  form  and 
in  a  timely  manner.  However,  no  bill 
will  be  paid  for  expenses  incurred  if  the 
bill  is  submitted  more  than  one  year 
beyond  the  end  of  the  calendar  year  in 
which  the  expense  was  incurred  or  the 
service  or  supply  was  provided,  or  more 
than  one  year  beyond  the  end  of  the 
calendar  year  in  which  the  claim  was 
first  accepted  as  compensable  by  OWCP, 
whichever  is  later. 

Medical  Fee  Schedule 

110806    What  aarvicas  are  covered  by  the 
OWCP  fee  schwJuia? 

(a)  Payment  for  medical  and  other 
health  services  furnished  by  physicians, 
hospitals  and  other  providers  for  work- 
related  injuries  shall  not  exceed  a 
maximum  allowable  charge  for  such 
service  as  determined  by  the  Director, 
except  as  provided  in  this  section. 


(b)  The  schedule  of  maximum 
allowable  charges  does  not  apply  to 
charges  for  services  provided  in  nursing 
homes,  but  it  does  apply  to  charges  for 
treatment  furnished  in  a  nursing  home 
by  a  physician  or  other  medical 
professional. 

(c)  The  schedule  of  maximum 
allowable  charges  also  does  not  apply  to 
charges  for  appliances,  supplies, 
services  or  treatment  furnished  by 
medical  facilities  of  the  U.S.  Public 
Heelth  Service  or  the  £)epartments  of  the 
Army.  Navy,  Air  Force  and  Veterans 
Affairs. 


f  lasoe    HcMv  mm  the  maximum 


For  professional  medical  services,  the 
Director  shall  maintain  a  schedule  of 
maximum  allowable  fees  for  procedures 
performed  in  a  given  locality.  The 
schedule  shall  consist  of:  an  assignment 
of  a  value  to  procedures  identified  by 
Health  Care  Financing  Administration 
Common  Procedure  Coding  System/ 
Current  Procedural  Terminology 
(HCPCS/CPT)  code  which  represents  the 
relative  skill,  effort,  risk  and  time 
required  to  perform  the  procedure,  as 
compared  to  other  procedures  of  the 
same  general  class;  an  index  based  on  a 
relative  value  scale  that  considers  skill, 
labor,  overhead,  malpractice  insurance 
and  other  related  costs;  and  a  monetary 
value  assignment  (conversion  factor)  for 
one  unit  of  value  in  each  of  the 
categories  of  service. 

§10.407    How  ave  peyfnanta  lof  perticiiier 


Payment  for  a  procedure  identified  by 
a  HCPCS/C:PT  code  shall  not  exceed  the 
amount  derived  by  multiplying  the 
relative  values  for  that  procedure  by  the 
geographic  indices  for  services  in  that 
aree  and  by  the  dollar  amount  assigned 
to  one  unit  in  that  category  of  service. 

(a)  The  "locality"  which  serves  as  a 
basis  for  the  determination  of  average 
cost  is  defined  by  the  Bureau  of  Census 
Metropolitan  Statistical  Areas.  The 
Director  shall  base  the  determination  of 
the  relative  per  capita  cost  of  medical 
care  in  a  locality  using  information 
about  enrollment  and  medical  cost  per 
county,  provided  by  the  Health  Care 
Financing  Administration  (HCFA). 

(b)  The  Director  shall  assign  the 
relative  value  units  (RVUs)  published  by 
HCFA  to  all  services  for  which  HCFA 
has  made  assignments,  using  the  most 
recent  revision.  Where  there  are  no 
RVUs  assigned  to  a  procedure,  the 
Director  may  develop  and  assign  any 
RVUs  that  he  or  she  considers 
appropriate.  The  geographic  adjustment 
factor  shall  be  that  designated  by 
Geographic  Practice  Cost  Indices  for 


Metropolitan  Statistical  Areas  as 
devised  for  HCFA  and  as  updated  or 
revised  by  HCFA  from  time  to  time.  The 
Director  mil  devise  conversion  factors 
for  eech  category  of  service,  and  in 
doing  so  may  adapt  HCFA  conversion 
I  as  appropriate  using  OWCP's 
ling  experience  and  internal  data. 
(c)  For  example,  if  the  unit  values  for 
a  particular  surgical  procedure  are  2.48 
for  physician's  work  (W),  3.63  for     • 
practice  expense  (PE),  and  0.48  for 
malpractice  insurance  (M),  and  the 
dollar  value  assigned  to  one  unit  in  that 
category  of  service  (surgery)  is  $61.20, 
then  the  maximum  allowable  charge  for 
one  performance  of  that  procedure  is  the 
product  of  the  three  RVUs  times  the 
corresponding  geographical  indices  for 
the  locality  times  the  conversion  factor. 
If  the  geographic  indices  for  the  locality 
are  0.988  (W).  0.948  (PE).  and  1.174  (M). 
then  the  maximum  payment  calculation 
is: 

((2.48)(0.988)  ♦  (3.e3)(0.948)  ♦  (0.4«)(1.174)1 

XS61.20 
(2.45  *  3.44  *  .56)  x  $61.20 
S.45  X  Sei.20  '  $394.74 

fioaoe    Doae  the  fee  achMlula  apply  to 
every  kind  ol  prooedute? 

Where  the  time,  effort  and  skill 
required  to  perform  a  particular 
procedure  varies  widely  from  one 
occasion  to  the  next,  the  Director  may 
choose  not  to  assign  a  relative  value  to 
that  procedure.  In  this  case  the 
allowable  charge  for  the  procedure  will 
be  set  individually  based  on 
consideration  of  a  detailed  medical 
report  and  other  evidence.  At  its 
discretion.  OWCP  may  set  fees  without 
regard  to  schedule  limits  for  specially 
authorized  consultant  examinations,  for 
examinations  performed  under  5  U.S.C. 
8123,  and  for  other  specially  authorized 
services. 

(  10lS09    How  eve  paymanls  tor  medicinal 
drups  detarmlnad? 

Payment  for  medicinal  drugs 
prescribed  by  physicians  shall  not 
exceed  the  amount  derived  by 
multiplying  the  average  wholesale  price 
of  the  medication  by  the  quantity  or 
amount  provided,  plus  a  dispensing  fee. 

(a)  All  prescription  medications 
identified  by  National  Drug  Code  (NDC) 
will  be  assigned  an  average  wholesale 
price  representing  the  proiduct's 
nationally  recognized  wholesale  price  as 
determined  by  surveys  of  manufacturers 
and  wholesalers.  The  Director  will 
establish  the  dispensing  fee. 

(b)  The  NEXZs,  the  average  wholesale 
prices,  and  the  dispensing  fee  shall  be 
reviewed  from  time  to  time  and  updated 
as  necessary. 
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f  10810    How  are  payments  for  inpatiant 
medical  aarvices  determined? 

(a)  OWCP  will  pay  for  inpatient 
medical  services  according  to  pre- 
determined, condition-specific  rates 
based  on  the  Prospective  Payment 
•    System  (PPS)  devised  by  HCFA  (42  CFR 
puts  412. 413, 424.  485,  and  489).  Using 
this  system,  payment  is  derived  by 
multiplying  the  diagnosis-related  group 
(DRG)  wei^t  assigned  to  the  hospital 
discharge  by  the  provider-specific 
factors. 

(1)  AH  hospital  discharges  will  be 
classified  according  to  the  DRGs 
prescribed  by  the  HCFA  in  the  form  of 
the  DRG  Grouper  software  program.  On 
this  list,  each  DRG  represents  the 
average  resources  necessary  to  provide 
care  in  a  case  in  that  DRG  relative  to  the 
national  average  of  resources  consumed 
per  case. 

(2)  The  provider-specific  factors  will 
be  provided  by  HCFA  in  the  form  of 
their  PPS  Pricer  software  program.  The 
software  takes  into  consideration  the 
type  of  facility,  census  division,  actual 
geographic  location  (MSA)  of  the 
hospital,  case  mix  cost  per  discharge, 
number  of  hospital  beds,  intern/beds 
ratio,  operating  cost  to  charge  ratio,  and 
other  factors  used  by  HCFA  to 
determine  the  specific  rate  for  a  hospital 

•    discharge  under  their  PPS.  The  Director 
may  devise  pricer  adjustment  factors  as 
appropriate  using  OWCP's  processing 
experience  and  internal  data. 

(3)  OWCP  will  base  payments  to 
facilities  excluded  frtjm  HCFA's  PPS  on 
consideration  of  detailed  medical 
reports  and  other  evidence. 

(4)  The  Director  shall  review  the  pre- 
determined hosfHtal  rates  at  least  once 
a  year,  and  may  adjust  any  or  all 
components  when  he  or  she  deems  it 
necessary  or  appropriate. 

(b)  The  Director  shall  review  the 
schedule  of  fees  at  least  once  a  year,  and 
may  adjust  the  schedule  or  any  of  its 
components  when  he  or  she  deems  it 
necessary  or  appropriate. 


flOJil    When  and  how  are  laeaieduoed? 

(a)  OWCP  shall  accept  a  provider's 
designation  of  the  code  to  identify  a 
billed  procedure  or  service  if  the  code 
is  consistent  with  medical  reports  and 
other  evidence.  Where  no  code  is  - 
supplied,  OWCP  may  determine  the 
code  based  on  the  narrative  description 
of  the  procedure  on  the  billing  form  and 
in  associated  medical  reports.  OWCP 
wHl  pay  no  more  than  the  maximum 
allowable  fiae  for  that  procedure. 

(b)  If  the  charge  submitted  for  a 
service  supplied  to  an  injured  employee 
exceeds  the  maximum  amount 
determined  to  be  reasonable  according 
to  the  schedule.  OWCP  shall  pay  the 


amount  allowed  by  the  schedule  for  that 
service  and  shall  notify  the  provider  in 
writing  that  payment  was  reduced  for 
that  service  in  accordance  with  the 
schedule.  OWCP  shall  also  notify  the 
provider  of  the  method  for  requesting 
reconsideration  of  the  balance  of  the 
charge. 

f  10.812  HOWCPreduceaafee,maya 
provider  requeat  reconaideration  of  the 
reduction? 

(a)  A  physician  or  other  provider 
whose  charge  for  service  is  only 
partially  paid  because  it  exceeds  a 
maximum  allowable  amount  set  by  the 
Director  may,  within  30  days,  request 
reconsideration  of  the  fee 
determination. 

(1)  The  provider  should  make  such  a 
request  to  the  OWCP  district  office  with 
jiuisdiction  over  the  employee's  claiin. 
The  request  must  be  accompanied  by 
documentary  evidence  that  the 
procedure  performed  was  incorrectly 
identified  by  the  original  code,  that  the 
presence  of  a  severe  or  concomitant 
medical  condition  made  treatment 
especially  difficult,  or  that  the  provider 
possessed  unusual  qiialifications.  In 
itself,  board-certification  in  a  specialty 
is  not  sufficient  evidence  of  unusual 
qualifications  to  justify  an  exception. 
These  are  the  only  three  circumstances 
which  will  justify  reevaluation  of  the 
paid  amount. 

(2)  A  list  of  OWCP  district  offices  and 
their  respective  areas  of  jurisdiction  is 
available  upon  request  from  the  U.S. 
Department  of  Labor,  Office  of  Workers' 
Compensation  Programs,  Washington, 
D.  C.  20210.  Within  30  days  of  receiving 
the  request  for  reconsideration,  the 
OWCP  district  office  shall  respond  in 
writing  stating  whether  or  not  an 
additional  amount  will  be  allowed  as 
reasonable,  considering  the  evidence 
submitted. 

(b)  If  the  OWCP  district  office  issues 
a  decision  which  continues  to  disallow 
a  contested  amount,  the  provider  may 
apply  to  the  Regional  [)irector  of  the 
region  with  jurisdiction  over  the  OWCP 
district  office.  The  application  must  be 
filed  within  30  days  of  the  date  of  such 
decision,  and  it  may  be  accompanied  by 
additional  evidence.  Within  60  days  of 
receipt  of  such  application,  the  Regional 
Director  shall  issue  a  decision  in  writing 
stating  whether  or  not  an  additional 
amount  will  be  allowed  as  reasonable. 
considering  the  evidence  submitted. 
This  decision  shall  be  final,  and  shall 
not  be  subject  to  further  review. 


t10813    WOWCPredMeaeatae.Hiaya 
pravtdar  MM  ttia  daknant  tor  the  iMlanoaT 

A  provider  wdiose  fee  for  service  is 
partially  paid  by  OWCP  as  a  result  of 


the  application  of  its  fee  schedule  or 
other  tests  for  reasonableness  in 
accordance  with  this  subpart  shall  not 
request  reimbursement  &t)m  the 
employee  for  additional  amounts. 

(a)  Where  a  provider's  fee  for  a 
particular  service  or  procedure  is  lower 
to  the  general  public  than  as  provided 
by  the  schedule  of  maximum  allowable 
charges,  the  provider  shall  bill  at  the 
lower  rate.  A  fee  for  a  (>articular  service 
or  procedure  which  is  higher  than  the 
provider's  fee  to  the  general  public  for 
that  same  service  or  procedure  vnU  be 
considered  a  charge  "substantially  in 
excess  of  such  provider's  customary 
charges"  for  the  purposes  of  §  10.815(d). 

(b)  A  provider  whose  fee  for  service 
is  partially  paid  by  OWCP  as  the  result 
of  the  application  of  the  schedule  of 
maximum  allowable  charges  and  who 
collects  or  attempts  to  collect  from  the 
employee,  either  directly  or  through  a 
collection  agent,  any  amount  in  excess 
of  the  charge  allowed  by  OWCP,  and 
who  does  not  cease  such  action  or  make 
appropriate  refund  to  the  employee 
within  60  days  of  the  date  of  the 
decision  of  OWCP,  shall  be  subject  to 
the  exclusion  procedures  provided  by 

§  10.815(h). 

Exclusion  of  Providers 

f10815    What  are  the  grounds  for 
excluding  a  providar  from  payment  under 
the  FECA? 

A  physician,  hospital,  or  provider  of 
medical  services  or  supplies  shall  be 
excluded  from  payment  under  the  FECA 
if  such  physician,  hospital  or  provider 
has: 

(a)  Been  convicted  under  any  criminal 
statute  of  fi^udulent  activities  in 
connection  with  any  federal  or  state 
program  for  which  payments  are  made 
to  providers  for  similar  medical, 
surgical  or  hospital  snvices,  appliances 
or  supplies; 

(b)  Been  excluded  or  suspended,  or 
has  resigned  in  lieu  of  exclusion  or 
suspension,  from  participation  in  any 
federal  or  state  program  referred  to  in 
paragraph  (a)  of  this  section; 

(c)  Knowingly  made,  or  caused  to  be 
made,  any  false  statement  or 
misrepresentation  of  a  material  fact  in 
connection  with  a  determination  of  the 
right  to  reimbursement  under  the  FECA, 
or  in  connection  with  a  request  for 
payment; 

(d)  Submitted,  or  caused  to  be 
submitted,  three  or  more  bills  or 
requests  for  payment  within  a  twelve- 
month poind  undw  this  subpart 
containing  charges-which  the  Director 
finds  to  be  substantially  in  excess  of 
such  provider's  customary  charges, 
unless  the  Director  finds  thvn  is  good 
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cause  for  the  bills  or  requests  containing 
such  charges; 

(e)  Knowingly  failed  to  timely 
reimburse  employees  for  treatment, 
services  or  supplies  furnished  undof 
this  subpart  paid  by  OWCP; 

(0  Failed,  neglected  or  refused  on 
three  or  more  occasions  during  a  twelve- 
month period,  to  submit  full  and 
accurate  medical  reports,  or  to  respond 
to  requests  by  OWCP  for  additional 
reports  or  information,  as  required  by 
the  FECA  and  §  10.800  of  this  subpart; 

(g)  KnoMringly  furnished  treatment, 
services  or  supplies  which  are 
substantially  in  excess  of  the  employee's 
needs,  or  of  a  quality  which  fails  to  meet 
professionally  recognized  standards;  or 

(h)  Collected  or  attempted  to  collect 
from  the  employee,  either  directly  or 
through  a  collection  agent,  an  amount  in 
excess  of  the  charge  allowed  by  OWCP 
for  the  procedure  performed,  and  has 
{ailed  or  refused  to  make  appropriate 
refund  to  the  employee,  or  to  cease  such 
collection  attempts,  within  60  days  of 
the  date  of  the  decision  of  OWCP. 


f  10.816    Whel  wtN  cauee  OVVCP  to 
automatically  exclude  a  phystdan  or  oltMr 
provktof  of  medical  aarvlcaa  and  suppHoa? 

(a)  OWCP  shall  automatically  exclude 
a  physician,  hospital,  or  provider  of 
medical  services  or  supplies  who  has 
been  convicted  of  a  crime  described  in 

§  10.815(a),  or  has  been  excluded  or 
suspended,  or  has  resigned  in  lieu  of 
exclusion  or  suspension,  from 
participation  in  any  program  as 
described  in  §  10.815(b). 

(b)  The  exclusion  applies  to 
participating  in  the  program  and  to 
seeking  payment  under  the  FECA  for 
services  performed  after  the  date  of  the 
entry  of  the  judgment  of  conviction  or 
order  of  exclusion,  suspension  or 
resignation,  as  the  case  may  be,  by  the 
court  or  agency  concerned.  Proof  of  the 
conviction,  exclusion,  suspension  or 
resignation  may  be  by  a  copy  thereof 
authenticated  by  the  seal  of  the  court  or 
agency  concerned. 

110817   Whan  are  OWCP'aaxcluaion 


Upon  receipt  of  information 
indicating  that  a  physician,  hospital  or 
provider  of  medical  services  or  supplies 
(hereinafter  the  provider)  has  engaged  in 
activities  enumerated  in  paragraphs  (c) 
through  (h)  of  §  10.815.  the  Regional 
Director,  after  completion  of  inquiries 
he  or  she  deems  appropriate,  may 
initiate  procedures  to  exclude  the 
provider  from  participation  in  the  FECA 
program.  For  the  purposes  of  this 
section.  "Regional  Director"  may 
include  any  officer  designated  to  act  on 
his  or  her  behalf. 


I  ia818    How  Is  a  provtder  notiltod  ol 
OWCP**  Intent  to  exclude  him  or  her? 

The  Regional  Director  shall  initiate 
the  exclusion  process  by  sending  the 
provider  a  letter,  by  certified  mail  and 
with  return  receipt  requested,  which 
shall  contain  the  following: 

(a)  A  concise  statement  of  the  grounds 
upon  which  exclusion  shall  be  based; 

(b)  A  summary  of  the  information, 
with  supporting  documentation,  upon 
which  the  Regional  Director  has  relied 
in  reaching  an  initial  decision  that 
exclusion  proceedings  should  begin; 

(c)  An  invitation  to  the  provider  to: 

(1)  Resign  voluntarily  from 
participation  in  the  FECA  program 
without  admitting  or  denying  the 
allegations  presented  in  the  letter,  or 

(2)  Request  that  the  decision  on 
exclusion  be  based  upon  the  existing 
record  and  any  additional  documentary 
information  the  provider  may  wish  to 
provide; 

(d)  A  notice  of  the  provider's  right,  in 
the  event  of  an  adverse  ruling  by  the 
Regional  Director,  to  request  a  formal 
hearing  before  an  administrative  law 
fudge; 

(e)  A  notice  that  should  the  provider 
fail  to  answer  (as  described  in  §  10.819) 
the  letter  of  intent  within  30  calendar 
days  of  receipt,  the  Regional  Director 
may  deem  the  allegations  made  therein 
to  be  true  and  may  order  exclusion  of 
the  provider  without  conducting  any 
further  proceedings;  and 

(f)  The  name  and  address  of  the 
OWCP  representative  who  shall  be 
responsible  for  receiving  the  answer 
from  the  provider. 


|ia8i* 

provtdaf  a  reply  and  OWCPa  dadalon 


(a)  The  provider's  answer  shall  be  in 
writing  and  shall  include  an  answer  to 
OWCP's  invitation  to  resign  voluntarily. 
If  the  provider  does  not  offer  to  resign, 
he  or  she  shall  request  that  a 
deteonination  be  made  upon  the 
existing  record  and  any  additional 
information  provided. 

(b)  Should  the  provider  fail  to  answer 
the  letter  of  intent  within  30  calendar 
days  of  receipt,  the  Regional  Director 
may  deem  the  allegations  made  therein 
to  be  true  and  may  order  exclusion  of 
the  provider. 

(c)  By  arrangement  with  the  official 
representative,  the  provider  may  inspect 
or  request  copies  of  information  in  the 
record  at  any  time  prior  tothe  Regional 
Director's  decision. 

(d)  The  Regional  Director  shall  issue 
his  or  her  decision  In  writing,  and  shall 
send  a  copy  of  the  decision  to  the 
provider  by  certified  mail,  return  receipt 
requested.  The  decision  shall  advise  the 


provider  of  his  or  her  right  to  request, 
within  30  days  of  the  date  of  the  adverse 
decision,  a  formal  hearing  before  an 
administrative  law  judge  under  the 
procedures  set  forth  in  §  10.820.  The 
filing  of  a  request  for  a  hearing  within 
the  time  specified  shall  stay  the 
effectiveness  of  the  decision  to  exclude. 

f  10820    How  can  an  excluded  provider 
raqueat  a  hearing? 

A  request  for  a  hearing  shall  be  sent 
to  the  official  representative  named 
under  §  10.818(f)  and  shall  contain: 

(a)  A  concise  notice  of  the  issues  on 
which  the  provider  desires  to  give 
evidence  at  the  hearing; 

(b)  Any  request  for  a  more  definite 
statement  by  OWCP; 

(c)  Any  request  for  the  presentation  of 
oral  argument  or  evidence;  and 

(d)  Any  request  for  a  certification  of 
questions  concerning  professional 
medical  standards,  medical  ethics  or 
medical  regulation  for  an  advisory 
opinion  from  a  competent  recognized 
professional  organization  or  federal, 
state  or  local  regulatory  body. 


110821    Howaral 
aehedulad? 

(a)  If  the  designated  OWCP 
representative  receives  a  timely  request 
for  hearing,  the  OWCP  representative 
shall  refier  the  matter  to  the  Chief 
Administrative  Law  Judge  of  the 
Department  of  Labor,  who  shall  assign 
it  for  an  expedited  hearing.  The 
administrative  law  judge  assigned  to  the 
matter  shall  consider  the  request  for 
hearing,  act  on  all  requests  therein,  and 
issue  a  Notice  of  Hearing  and  Hearing 
Schedule  for  the  conduct  of  the  hearing. 
A  copy  of  the  hearing  notice  shall  be 
served  on  the  provider  by  certified  mail, 
return  receipt  requested.  The  Notice  of 
Hearing  and  Hearing  Schedule  shall 
include: 

(1)  A  ruling  on  each  item  raised  in  the 
request  for  hearing; 

(2)  A  schedule  for  the  prompt 
disposition  of  all  preliminary  matters, 
including  requests  for  more  definite 
statements  and  for  the  certification  of 
questions  to  advisory  bodies;  and 

(3)  A  scheduled  hearing  date  not  less 
than  30  days  after  the  date  the  schedule 
is  issued,  and  not  less  than  15  days  after 
the  scheduled  conclusion  of  preliminary 
matters,  provided  that  the  specific  time 
and  place  of  the  hearing  may  be  set  on 
10  days'  notice. 

(b)  The  purpose  of  the  designation  of 
issues  is  to  provide  for  an  effective 
hearing  process.  The  provider  is  entitled 
to  be  heard  on  any  matter  placed  in 
issue  by  his  or  her  response  to  the 
Notice  of  Intent  to  Exclude,  and  may 
designate  "all  issues"  for  purposes  of 
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hearing.  However,  a  specific  designation 
of  issues  is  required  if  the  provider 
wishes  to  interpose  afflrmatiCre  defenses, 
or  request  the  issuance  of  subpoenas  or 
the  certification  of  questions  for  an 
advisory  opinion. 

$10,822    How  are  autipoenaa  or  adviaory 
opinion*  obtained? 

(a)  The  provider  may  apply  to  the 
administrative  law  judge  for  the 
issuance  of  subpoenas  upon  a  showing 
of  Bood  cause  therefor. 

(d)  a  certification  of  a  request  for  an 
advisory  opinion  concerning 
professional  medical  standards,  medical 
ethics  or  medical  regulation  to  a 
competent  recognized  or  professional 
organization  or  federal,  state  or  local 
regulatory  agency  may  be  made: 

(1)  As  to  an  issue  properly  designated 
by  the  provider,  in  the  sound  discretion 
of  the  administrative  law  judge, 
provided  that  the  request  will  not 
unduly  delay  the  proceedings; 

(2)  By  OWCP  on  its  own  motion  either 
before  or  after  the  institution  of 
proceedings,  and  the  results  thereof 
shall  be  made  available  to  the  provider 
at  the  time  that  proceedings  are 
instituted  or.  if  after  the  proceedings  are 
in£tituted.  within  a  reasonable  time  after 
receipt.  The  opinion,  if  rendered  by  the 
organization  or  agency,  is  advisory  only 
and  not  binding  on  the  administrative 
law  judge. 

{10.823    How  will  the  admlniatrathra  law 
)udga  conduct  the  hearing  and  isaue  the 
recommended  decision? 

(a)  To  the  extent  appropriate, 
proceedings  before  the  administrative 
law  judge  shall  be  governed  by  29  CFR 
part  18. 

(b)  The  administrative  law  judge  shall 
receive  such  relevant  evidence  as  may 
be  adduced  at  the  hearing.  Evidence 
shall  be  presented  under  oath,  orally  or 
in  the  form  of  written  statements.  The 
administrative  law  judge  shall  consider 
the  Notice  and  Response,  including  all 
pertinent  documents  accompanying 
them,  and  may  also  consider  any 
evidence  which  refers  to  the  provider  or 
to  any  claim  with  respect  to  which  the 
provider  has  provided  medical  services, 
hospital  services,  or  medical  services 
and  supplies,  and  such  other  evidence 
as  the  administrative  law  judge  may 
determine  to  be  necessary  or  useful  in 
evaluating  the  matter. 

(c)  All  hearings  shall  be  recorded  and 
the  original  of  the  complete  transcript 
shall  become  a  permanent  part  of  the 
official  record  of  the  proceedings. 

(d)  Pursuant  to  5  U.S.C.  8126,  the 
administrative  law  judge  may: 

(1)  Issue  subpoenas  mr  and  compel 
the  attendance  of  witnesses  within  a 
radius  of  100  miles; 


(2)  Administer  oaths; 

(S)  Examine  witnesses;  and 

(4)  Require  the  production  of  books, 
papers,  documents,  §nd  other  evidence 
with  respect  to  the  proceedings. 

(e)  At  the  conclusion  of  the  nearing. 
the  administrative  law  judge  shall  issue 
a  written  decision  and  cause  it  to  be 
served  on  all  parties  to  the  proceeding, 
their  representatives  and  the  Director. 

S  10.824    How  can  a  party  request  review 
by  the  Director  of  the  administrative  law 
Judge's  recommended  decision? 

(a)  Any  party  adversely  affected  or 
aggrieved  by  the  decision  of  the 
administrative  law  judge  may  file  a 
petition  for  discretionary  review  with 
the  Director  within  30  days  after 
issuance  of  such  decision.  The 
administrative  law  judge's  decision, 
however,  shall  be  effective  on  the  date 
issued  and  shall  not  be  stayed  except 
upon  order  of  the  Director. 

(b)  Review  by  the  Director  shall  not  be 
a  matter  of  right  but  of  the  sound 
discretion  of  the  Director. 

(c)  Petitions  for  discretionary  review 
shall  be  filed  only  upon  one  or  more  of 
the  following  grounds: 

(1)  A  finding  or  conclusion  of  material 
fact  is  not  supported  by  substantial 
evidence; 

(2)  A  necessary  legal  conclusion  is 
erroneous; 

(3)  The  decision  is  contrary  to  law  or 
to  the  duly  promulgated  rules  or 
decisions  of  the  Director; 

(4)  A  substantial  question  of  law. 
policy,  or  discretion  is  involved;  or 

(5)  A  prejudicial  error  of  procedure 
was  committed. 

(d)  Each  issue  shall  be  separately 
numbered  and  plainly  and  concisely 
stated,  and  shall  be  supported  by 
detailed  citations  to  the  record  when 
assignments  of  error  are  based  on  the 
record,  and  by  statutes,  regulations  or 
principal  authorities  relied  upon. 
Except  for  good  cause  shown,  no 
assignment  of  error  by  any  party  shall 
rely  on  any  question  of  £act  or  law  upon 
which  the  administrative  law  judge  had 
not  been  afforded  an  opportunity  to 
pass. 

(e)  A  statement  in  opposition  to  the 
petition  for  discretionary  review  may  be 
filed,  but  such  filing  shall  in  no  way 
delay  action  on  the  petition. 

(f)  If  a  petition  is  granted,  review  shall 
be  limited  to  the  questions  raised  by  the 
petition. 

(g)  A  petition  not  granted  within  20 
days  after  receipt  of  the  petition  is 
deemed  denied. 

(h)  The  decision  of  the  Director  shall 
be  final  with  respect  to  the  provider's 
participation  in  the  program,  and  shall 
not  be  subject  to  further  review  by  any 
court  or  agency. 


$10,825    What  are  the  effects  of  exclusionT 

(a)  OWCP  shall  give  notice  of  the 
exclusion  of  a  physician,  hospital  or 
provider  of  medical  services  or  supplies 
to: 

(1)  All  OWCP  district  offices; 

(2)  All  federal  employers: 

(3)  The  HCFA; 

(4)  The  State  or  Local  authority 
responsible  for  licensing  or  certifying 
the  excluded  party;  and 

(5)  All  employees  who  are  known  to 
have  had  treatment,  services  or  supplies 
from  the  excluded  provider  within  the 
six-month  period  immediately 
preceding  die  order  of  exclusiou. 

(b)  Notwithstanding  any  exclusion  of 
a  physician,  hospital,  or  provider  of 
medical  services  or  supplies  under  this 
subpart,  OWCP  shall  not  refuse  an 
employee  reimbursement  for  any 
otherwise  reimbursable  medical 
treatment,  service  or  supply  if: 

(1)  Such  treatment,  service  or  supply 
was  rendered  in  an  emergency  by  an 
excluded  physician;  or 

(2)  The  employee  could  not 
reasonably  have  been  expected  to  have 
known  of  such  exclusion. 

(c)  An  employee  who  is  notified  that 
his  or  her  attending  physician  has  been 
excluded  shall  have  a  new  right  to  select 
a  qualified  physician. 

$10,826    How  can  an  excluded  provMar  be 


(a)  If  a  physician,  hospital,  or  provider 
of  medical  services  or  supplies  has  been 
automatically  excluded  pursuant  to 

§  10.816,  the  provider  excluded  will 
automatically  be  reinstated  upon  notice 
to  OWCP  that  the  conviction  or 
exclusion  which  formed  the  basis  of  the 
automatic  exclusion  has  been  reversed 
or  withdrawn.  However,  an  automatic 
reinstatement  shall  not  preclude  OWCP 
from  instituting  exclusion  proceedings 
based  upon  the  underlying  facts  of  the 
matter. 

(b)  A  physician,  hospital,  or  provider 
of  medical  services  or  supplies  excluded 
from  participation  as  a  result  of  an  order 
issued  pursuant  to  this  subpart  may 
apply  for  reinstatement  one  year  after 
the  entry  of  the  order  of  exclusion, 
unless  the  order  expressly  provides  for 

a  shorter  period.  An  application  for 
reinstatement  shall  be  addressed  to  the 
Director  for  Federal  Employees' 
Compensation,  and  shall  contain  a 
concise  statement  of  the  basis  for  the 
application.  The  application  should  be 
accompanied  by  supporting  documents 
and  affidavits. 

(c)  A  request  for  reinstatement  may  be 
accompanied  by  a  request  for  oral 
argument.  Oral  argument  will  be 
allowed  only  in  unusual  circumstances 
where  it  will  materially  aid  the  decision 
process. 
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(d)  The  Director  for  Federal 
Employees'  Compensation  shall  order 
reinstatement  only  in  instances  where 
such  reinstatement  is  clearly  consistent 
with  the  goal  of  this  subpart  to  protect 
the  FECA  program  against  fraud  and 
abuse.  To  satisfy  this  requirement  the 
provider  must  provide  reasonable 
assurances  that  the  basis  for  the 
exclusion  will  not  be  repeated. 

2.  It  is  proposed  that  part  25  be 
revised  to  read  as  follows: 

PART  25— COMPENSATION  FOR 
mSABIUTY  AND  DEATH  OF 
NONCmZEN  FEDERAL  EMPLOYEES 
OUTSIDE  THE  UNITED  STATES 

Subpart  A— General  Provtelona 

25.1  How  are  claims  of  federal  emplojraea 
who  are  neither  citizens  nor  residents 
adjudicated? 

25.2  In  general,  what  is  the  Director's  policy 
regarding  such  claims? 

25.3  What  is  the  authority  to  settle  and  pay 
such  claims? 

25.4  What  type  of  evidence  is  requiied  to 
establish  a  claim  under  this  part? 

25.5  What  special  rules  does  OWCP  apply 
to  claims  of  third  and  fourth  country 
nationals? 

25.6  How  does  OWCP  adjudicate  claims  of 
non-citizen  residents  of  possessions? 

Subpart  B— The  Special  Schedule  of 
Compeneation 

25.100  How  is  compensation  for  disability 
paid? 

25. 101  How  is  compensation  for  death 
paid? 

25.102  What  flaneral  provisions  does  OWCP 
apply  to  IBB  Special  Schedule? 

Subpart  C— Extensions  of  the  Spectel 
Schedule  d  Compensation 

25.200  How  is  the  Special  Schedule  applied 
in  the  Republic  of  the  Philippines? 

25.201  How  is  (he  Special  Schedule  applied 
in  Australia? 

25.202  How  is  the  Special  Schedule  applied 
for  Japanese  seamen? 

25.203  How  is  the  Special  Schedule  applied 
to  non-resident  aliens  in  the  Territory  of 
Guam? 

Anthority:  5  U.S.C.  301.  8137.  8145  and 
8149:  1940  Raorganizalion  Plan  No.  2,  sec.  3, 
3  CFR  1943-1948  Comp.,  p.  1064: 60  Sut. 
1095:  Reorganizatk»  Plan  No.  19  of  1950, 
tec.  1,  3  CFR  1943-1953  Comp.,  p.  1010:  64 
Slat.  1271:  Secretary's  Order  5-96, 62  PR  107. 

Subf»art  A — Qeneral  Provisions 

1 25. 1     How  are  claims  of  federal 
employees  who  are  neither  citlxene  nor 
realdants  adjudicated? 

This  part  describes  how  OWCP  pays 
compensation  under  the  FECA  to 
employees  of  the  United  States  who  are 
neither  citizens  nor  residents  of  the 
United  States,  any  territory  or  Canada, 
as  well  as  to  any  dependents  of  such 
employees.  It  has  been  determined  that 
the  compensation  provided  under  the 


FECA  is  substantially  disproportionate 
to  the  compensation  for  disability  or 
death  which  is  payable  in  similar  cases 
under  local  law.  regulation,  custom  or 
otherwise,  in  areas  outside  the  United 
States,  any  territory  or  Canada. 
Therefore,  with  respect  to  the  claims  of 
such  employees  whose  injury  (or  injury 
resulting  in  death)  has  occurred*- 
subsequent  to  December  7, 1941,  or  may 
occur,  the  regulations  in  this  part  shall 
apply. 

I2S.2    In  general,  wrhet  Is  the  Direelor's 
policy  regarding  such  claims? 

(a)  Pursuant  to  5  U.S.C  8137.  the 
benefit  features  of  local  workers' 
compensation  laws,  or  provisions  in  the 
nature  of  workers'  compensation,  in 
effect  in  areas  outside  the  United  States, 
any  territory  or  Canada  shall,  effective 
as  of  December  7, 1941  and  as 
recognized  by  the  Director,  be  adopted 
and  apply  in  the  caaei  of  employees  of 
the  United  States  who  are  neither 
citizens  nor  residents  of  the  United 
States,  any  territory  or  Canada,  unless  a 
special  schedule  of  compensation  for 
injury  or  death  has  been  established 
under  this  part  for  the  particular 
locality,  or  for  a  class  of  employees  in 
the  particular  locality. 

(bj  The  benefit  provisions  adopted 
under  paragraph  (a)  of  this  section  are 
those  dealing  with  money  payments  for 
injury  and  death  (including  medical 
beinefits),  as  well  as  those  dealing  with 
services  and  purposes  forming  an 
integral  part  of  the  local  plan,  provided 
they  are  of  a  kind  or  character  similar 
to  services  and  purposes  authorized  by 
the  FECA. 

(1)  Procedural  provisions, 
designations  of  classes  of  beneficiaries 
in  death  cases,  limitations  (except  those 
affecting  amounts  of  benefit  payments), 
and  any  other  provisions  iMt  direcUy 
affecting  the  amounts  of  the  benefit 
payments,  in  such  local  plans,  shall  not 
apply,  but  in  lieu  thereof  the  pertinent 
provisions  of  the  FECA  shall  apply, 
unless  modified  in  this  section. 

(2)  However,  the  Director  may  at  any 
time  modify,  limit  or  redesignate  the 
class  or  classes  of  beneficiaries  entiUed 
to  death  benefits,  including  the 
designation  of  persons,  representatives 
or  groups  entitled  to  payment  under 
local  statute  or  custom  whether  or  not 
included  in  the  classes  of  beneficiaries 
otherwise  specified  by  this  subchapter. 

(c)  Compensation  in  all  cases  of  such 
employees  paid  and  closed  prior  to 
(insert  the  effective  date  of  the  final 
rule)  shall  be  deemed  compromised  and 
paid  under  5  U.S.C.  8137.  In  all  other 
cases,  compensation  may  be  adjusted  to 
conform  with  the  regulations  in  this 
part,  or  the  beneficiary  may  by 


compromise  or  agreement  with  the 
Director  have  compensation  continued 
on  the  basis  of  a  previous  adjustment  of 
the  claim. 

(d)  Persons  employed  in  a  country  or 
area  having  no  well-defined  workers' 
compensation  benefits  structure  shall  be 
accorded  the  benefits  provided — either 
by  local  law  or  special  schedule — in  a 
nearby  country  as  determined  by  the 
Director.  In  selecting  the  benefit 
structure  to  be  applied,  equity  and 
administrative  ease  will  be  given 
consideration,  aa^well  as  local  custom. 

(e)  Compensation  for  disability  and 
death  of  non-citizens  outside  the  United 
States  under  this  part,  whether  paid 
under  local  law  or  special  schedule, 
shall  in  no  event  exceed  that  generally 
payable  under  the  FECA. 

f2S.3    What  Is  the  authority  to  aetUe  and 
pay  auch  daima? 

In  addition  to  the  authority  to  receive, 
process  and  pay  claims,  when  delegated 
such  representative  or  agency  receiving 
delegation  of  authority  shall,  in  respect 
to  cases  adjudicated  under  this  part,  and 
when  so  authorized  by  the  Director, 
have  authority  to  make  lump  sum 
awards  (in  the  manner  prescribed  by  5 
U.S.C.  8135)  whenever  such  authorized 
representative  shall  deem  such 
setUement  to  be  for  the  best  interest  of 
the  United  States,  and  to  compromise 
and  pay  claims  for  any  benefits 
provided  for  under  this  part,  including 
claims  in  which  there  is  a  dispute  as  to 
questions  of  fact  or  law.  The  Director 
shall,  in  instructions  to  the  particular 
representative  concerned,  establish  such 
procedures  in  respect  to  action  under 
this  section  as  he  or  she  may  deem 
necessary,  and  may  specify  the  scope  of 
any  administrative  review  of  such 
action. 

f2S.4    What  type  of  evidence  is  required  to 
eatabHah  a  claim  under  thia  part? 

Claims  of  employees  of  the  United 
States  who  are  neither  citizens  nor 
residents  of  the  United  States,  any 
territory  or  Canada,  if  otherwise 
compensable,  shall  be  approved  only 
upon  evidence  of  the  following  nature 
without  regard  to  the  date  of  injury  or 
death  for  which  claim  is  made: 

(a)  Appropriate  certification  by  the 
Federal  employing  establishment;  or 

(b)  An  armed  service's  casualty  or 
medical  record;  or 

(c)  Verification  of  the  employment 
and  casualty  by  military  personnel;  or 

(d)  Recommendation  of  an  armed 
service's  "Claim  Service"  based  on 
investigations  conducted  by  it. 


Federal  Register  /  Vol.  62.  No.  246  /  Tuesday.  December  23,  1997  /  Proposed  Rules  67169 


S2S.5    What  special  rules  does  OWCP 
apply  to  daima  of  third  and  fourth  country 
nationals? 

(a)  Definitions.  A  "third  country 
national"  is  a  person  who  is  neither  a 
citizen  nor  resident  of  the  United  States 
who  is  hired  by  the  United  States  in  the 
person's  coun^  of  citizenship  or 
residence  for  employment  in  another 
foreign  country,  or  in  a  possession  or 
territory  of  the  United  States.  A  "fourth 
country  national"  is  a  person  who  is 
neither  a  citizen  nor  resident  of  either 
the  country  of  hire  or  the  place  of 
employment,  but  who  otherwise  meets 
the  definition  of  third  country  national. 
"Benefits  applicable  to  local  hires"  are 
the  benefits  provided  in  this  part  by 
local  law  or  special  schedule,  as 
determined  by  the  Director.  With 
respect  to  a  United  States  territory  or 
possession,  "local  law"  means  only  the 
law  of  the  particular  territory  or 
possession. 

(b)  Benefits  payable.  Third  and  fourth 
country  nationals  shall  be  paid  the 
benefits  applicable  to  local  hires  in  the 
country  of  hire  or  the  place  of 
emplojrment,  whichever  benefits  are 
greater,  provided  that  all  benefits 
payable  on  account  of  one  injiuy  must 
be  paid  imder  the  same  benefit 
structure. 

(1)  Where  no  well-defined  workers' 
compensation  benefits  structure  is 
provided  in  either  the  country  of  hire  or 
the  place  of  employment,  the  provisions 
of  §  25.2(d)  shall  apply. 

(2)  Where  equitable  considerations  as 
determined  by  the  Director  so  warrant, 
a  fourth  country  national  may  be 
awarded  benefits  applicable  to  local 
hires  in  his  or  her  home  country. 

f2S.6    How  does  OWCP  adjudicate  claims 
of  non^itlMn  residents  of  possessions? 

An  employee  who  is  a  bona  fide 
permanent  resident  of  any  United  States 
possession,  territory,  commonwealth  or 
trust  territory  will  receive  the  full 
benefits  of  the  FECA,  as  amended, 
except  that  the  application  of  the 
minimum  benefit  provisions  provided 
therein  shall  be  governed  by  Uie 
restrictions  set  forth  in  5  U.S.C.  8138. 

Subpart  B— The  Special  Schedule  of 
Compensation 

S  25.100    How  is  compensation  for 
disability  paid? 

Compensation  for  disability  shall  be 
paid  to  the  employee  as  follows: 

(a)  Permanent  total  disability.  In  cases 
of  permanent  total  disability,  66% 
percent  of  the  monthly  pay  during  the 
period  of  such  disability. 

(b)  Temporary  total  disability.  In  cases 
of  temporary  total  disability,  66% 


percent  of  the  monthly  pay  during  the 
period  of  such  disability. 

(c)  Permanent  partial  disability.  In 
cases  of  permanent  partial  disability, 
66V3  percent  of  the  monthly  pay,  for  the 
following  losses  and  periods: 

(1)  Arm  lost:  280  weeks' 
compensation. 

(2)  Leg  lost:  248  weeks'  compensation. 

(3)  Hand  lost:  212  weeks' 
compensation. 

(4)  Foot  lost:  173  weeks' 
compensation. 

(5)  Eye  lost:  140  weeks' 
compensation. 

(6)  Thumb  lost:  51  weeks' 
compensation. 

(7)  First  finger  lost:  28  weeks' 
compensation. 

(8)  Great  toe  lost:  26  weeks' 
compensation. 

(9}  Second  finger  lost:  18  weeks' 
compensation. 

(10)  Third  finger  lost:  17  weeks' 
compensation. 

(11)  Toe,  other  than  great  toe,  lost:  8 
weeks'  compensation. 

(12)  Fourth  finger  lost:  7  weeks' 
compensation. 

(13)  Loss  of  hearing:  Chie  ear,  52 
weeks'  compensation;  both  ears.  200 
weeks'  compensation. 

(14)  Phalanges:  Comftensation  for  loss 
of  more  than  one  phalanx  of  a  digit  shall 
be  the  same  as  for  the  loss  of  the  entire 
digit.  Compensation  for  loss  of  the  first 
phalanx  shall  be  one-half  of  the 
compensation  for  the  loss  of  the  entire 
digit. 

(15)  Amputated  arm  or  leg: 
Compensation  for  an  arm  or  a  leg,  if 
amputated  at  or  above  the  elbow  or  the 
knee,  shall  be  the  same  as  for  the  loss 
of  the  arm  or  leg;  but,  if  amputated 
between  the  elbow  and  the  vmst,  or 
between  the  knee  and  the  ankle,  the 
compensation  shall  be  the  same  as  for 
the  loss  of  the  hand  or  the  foot. 

(16)  Binocular  vision  or  percent  of 
vision:  Compensation  for  loss  of 
binocular  vision,  or  for  80  percent  or 
more  of  the  vision  of  an  eye  shall  be  the 
same  as  for  the  loss  of  the  eye. 

(17)  Two  or  more  digits: 
Compensation  for  loss  of  two  or  more 
digits,  one  or  more  phalanges  of  two  or 
more  digits  of  a  hand  or  foot  may  be 
proportioned  to  the  loss  of  use  of  the 
hand  or  foot  occasioned  thereby,  but 
shall  not  exceed  the  compensation  for 
the  loss  of  a  hand  or  a  foot. 

(18)  Total  loss  of  use:  Compensation 
for  a  permanent  total  loss  of  use  of  a 
member  shall  be  the  same  as  for  loss  of 
the  member. 

(19)  Partial  loss  or  partial  loss  of  use: 
Compensation  for  permanent  partial 
loss  or  loss  of  use  of  a  member  may  be 
for  proportionate  loss  of  use  of  the 
member. 


(20)  Consecutive  awards:  In  any  case 
in  which  there  shall  be  a  loss  or  loss  of 
use  of  more  than  one  member  or  parts 
of  more  than  one  member  set  forth  in 
paragraphs  (c)(1)  through  (19)  of  this 
section,  but  not  amounting  to 
permanent  total  disability,  the  award  of 
compensation  shall  be  for  the  loss  or 
loss  of  use  of  each  such  member  or  part 
thereof,  which  awards  shall  run 
consecutively,  except  that  where  the 
injury  affects  only  two  or  more  digits  of 
the  same  hand  or  foot,  paragraph  (c)(17) 
of  this  section  shall  apply. 

(21)  Other  cases:  In  ^I  other  cases 
within  this  class  of  disability  the 
compensation  during  the  continuance  of 
disability  shall  be  that  proportion  of 
compensation  for  permanent  total 
disability,  as  determined  under 
paragraph  (a)  of  this  section,  which  is 
equal  in  percentage  to  the  degree  or 
percentage  of  physical  impairment 
caused  by  the  disability. 

(22)  Compensation  under  paragraphs 
(c)(1)  through  (21)  of  this  section  for 
permanent  partial  disability  shall  be  in 
addition  to  any  compensation  for 
temporary  total  or  temporary  partial 
disability  under  this  section,  and 
awards  for  temporary  total,  temporary 
partial,  and  permanent  partial  disability 
shall  nm  consecutively. 

(d)  Temporary  partial  disability.  In 
cases  of  temporary  parti^  disability, 
during  the  period  of  disaoility  that 
proportion  of  compensation  for 
temporary  total  disability,  as 
determined  imder  paragraph  (b)  of  this 
section,  which  is  equal  in  percentage  to 
the  degree  or  percentage  of  physical 
impairment  caused  by  the  disability. 

§25.101    How  Is  compeneation  for  death 
paid? 

If  the  disability  causes  death,  the 
compensation  shall  be  payable  in  the 
amount  and  to  or  for  the  benefit  of  the 
persons,  determined  as  follows: 

(a)  To  the  undertaker  or  person 
entiUed  to  reimbursement,  reasonable 
funeral  expenses  not  exceeding  $200. 

(b)  To  the  surviving  spouse,  if  there  is 
no  child,  35  percent  of  Uie  monthly  pay 
until  his  or  her  death  or  remarriage. 

(c)  To  the  surviving  spouse,  if  mere  is 
a  child,  the  compensation  payable 
under  paragraph  (b)  of  this  section,  and 
in  addition  thereto  10  percent  of  the 
monthly  wage  for  each  child,  not  to 
exceed  a  total  of  66  V3  percent  for  such 
surviving  spouse  and  children.  If  a  child 
has  a  guardian  other  than  the  surviving 
spouse,  the  compensation  payable  on 
account  of  such  child  shall  be  paid  to 
such  guardian.  The  compensation  of  any 
child  shall  cease  when  he  or  she  dies, 
marries  or  reaches  the  age  of  18  years, 
or  if  over  such  age  and  incapable  of  self- 
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support,  becomes  capable  of  self-        ^ 
support. 

[a)  To  the  children,  if  there  is  no 
surviving  spouse.  25  percent  of  the 
monthly  pay  for  one  child  and  10 
percent  thereof  for  each  additional 
child,  not  to  exceed  a  total  of  66^ 
percent  thereof,  divided  among  such 
children  share  and  share  alike.  The 
compensation  of  each  child  shall  be 
paid  until  he  or  she  dies,  marries  or 
reaches  the  a^e  of  18.  or  if  over  such  age 
and  incapable  of  self-support,  becomes 
capable  of  self-support.  The 
compensation  of  a  child  under  legal  age 
shall  be  paid  to  its  guardian,  if  there  is 
one.  otherwise  to  the  person  having  the 
custody  or  care  of  such  child,  for  such 
child,  as  the  Director  in  his  or  her 
discretion  shall  determine. 

(e)  To  the  parents,  if  one  is  wholly 
dependent  for  support  upon  the 
deceased  employee  at  the  time  of  his  or 
her  death  and  the  other  is  not 
dependent  to  any  extent.  25  percent  of 
the  monthly  pay;  if  both  are  wholly 
dapaadent.  20  percent  thereof  to  each; 
if  one  is  or  both  are  partly  dependent. 

a  proportionate  amount  in  the  discretion 
of  the  Director.  The  compensation  to  a 
parent  or  parents  in  the  percentages 
specified  shall  be  paid  if  there  is  no 
surviving  spouse  or  child,  but  if  there  is 
■  surviving  spouse  or  child,  there  shall 
be  paid  so  much  of  such  percentages  for 
•  parent  or  paiAits  as,  when  added  to 
the  total  of  the  percentages  of  the 
surviving  spouse  and  children,  will  not 
exceed  a  total  of  66^  percent  of  the 
monthly  pay. 

(f)  To  tne  Drothers,  sisters, 
grandparents  and  grandchildren,  if  one 
is  wholly  dependent  upon  the  deceased 
employee  for  support  at  the  time  of  his 
or  her  death,  20  percent  of  the  monthly 
pay  to  such  dependent:  if  more  than  one 
are  wholly  dependent,  30  percent  of 
such  pay,  divided  among  such 
dependents  share  and  share  alilce:  if 
there  is  no  one  of  them  wholly 
dependent,  but  one  or  more  are  partly 
dependent,  10  percent  of  such  pay 
divided  among  such  dependents  share 
and  share  alike.  The  compensation  to 
such  beneficiaries  shall  be  paid  if  there 
is  no  surviving  spouse,  child  or 
dependent  parent.  If  there  is  a  surviving 
spouse,  child  or  dependent  parent,  there 
shall  be  paid  so  much  of  the  above 
percentages  as.  when  added  to  the  total 
of  the  percentages  payable  to  the 
surviving  spouse,  children  and 
dependent  parents,  will  not  exceed  a 
total  of  66%  percent  of  such  pay. 

(g)  The  compensation  of  each 
beneficiary  under  paragraphs  (e)  and  (f) 
of  this  section  shall  be  paid  until  he  or 
she.  if  a  parent  or  grandparent,  dies, 
marries  or  ceases  to  be  dependent,  or,  if 


a  brother,  sister  or  granddiild,  dies, 
marries  or  reaches  the  age  of  18  years, 
or  if  over  such  age  and  incapable  of  self- 
support,  becomes  capable  of  self- 
support.  The  compensation  of  a  brother, 
sister  or  grandchild  under  legal  age  shall 
be  paid  to  his  or  her  guardian,  if  there 
is  one,  otherwise  to  the  person  having 
the  custody  or  care  of  such  person,  for 
such  person,  as  the  Director  in  his  or  her 
discretion  shall  determine. 

(h)  Upon  the  cessation  of  any  person's 
compensation  for  death  under  this 
subpart,  the  compensation  of  any 
remaining  person  entitled  to  continuing 
compensation  in  the  same  case  shall  be 
adjusted,  so  that  the  continuing 
compensation  shall  be  at  the  same  rate 
such  person  would  have  received  had 
no  award  been  made  to  the  person 
whose  compensation  ceased. 

(i)  In  cases  where  there  are  two  or 
more  classes  of  persons  entitled  to 
compensation  for  death  under  this 
subpart,  and  the  apportionment  of  such 
compensation  as  provided  in  this 
section  would  result  in  injustice,  the 
Director  may  in  his  or  her  discretion 
modify  the  apportionments  to  meet  the 
requirements  of  the  case. 


f2S.l02    What  general  provtslens  I 
OWCP  apply  to  ttie  Special  Schedule? 

(a)  The  definitions  of  terms  in  the 
FECA,  as  amended,  shall  apply  to  terms 
used  in  this  subpart. 

(b)  The  provisions  of  the  FECA, 
unless  modified  by  this  subpart  or 
otherwise  inapplicable,  shall  be  applied 
whenever  possible  in  the  application  of 
this  subpart. 

(c)  The  provisions  of  the  regulations 
for  the  administration  of  the  FECA,  as 
amended  or  supplemented  from  time  to 
time  by  instructions  applicable  to  this 
subpart,  shall  apply  in  the 
administration  of  compensation  under 
this  subpart,  whenever  they  can 
reasonably  be  applied. 

Subpart  C — Extanaiona  of  tha  Spacial 
Schedule  of  Companaatlon 

125.200    How  Is  the  Special  Schedule 
applied  m  the  Republic  of  the  PhlMppineaT 

(a)  Modified  special  schedule  of 
compensation.  Except  for  injury  or 
death  of  direct-hire  employees  of  the 
U.S.  Military  Forces  covered  by  the 
Philippine  Medical  Care  Program  and 
the  Employees'  Compensation  Program 
pursuant  to  the  agreement  signed  by  the 
United  States  and  the  Republic  of  the 
Philippines  on  March  10, 1982  who  are 
also  members  of  the  Philippine  Social 
Security  System,  the  special  schedule  of 
compensation  established  in  subpart  B 
of  this  part  shall  apply,  with  the 
modifications  or  additions  speciRed  in 


paragraphs  (b)  through  (k)  of  this 
section,  in  the  Republic  of  the 
Philippines,  to  injury  or  death  occiuring 
on  or  after  July  1.  1968,  with  the 
following  limitations: 

(1)  Temporary  disability.  Benefits  for 
payments  accruing  on  and  after  July  1, 
1969,  for  injuries  causing  temporary 
disability  and  which  occurred  on  and 
after  July  1, 1968,  shall  be  payable  at  the 
rates  in  the  special  schedule  as  modified 
in  this  section. 

(2)  Permanent  disability  and  death. 
Benefits  for  injuries  occurring  on  and 
after  July  1,  1968,  which  cause 
permanent  disability  or  death,  shall  be 
payable  at  the  rates  specified  in  the 
special  schedule  as  modified  in  this 
section  for 

(i)  All  awards  not  paid  in  full  before 
July  1,  1969. and 

(ii)  Any  award  paid  in  full  prior  to 
July  1,  1969:  Provided,  that  application 
for  adjustment  is  made,  and  the 
adjustment  will  result  in  additional 
benefits  of  at  least  $10.  In  the  case  of 
injuries  or  death  occurring  on  or  after 
December  8, 1941  and  prior  to  July  1, 
1968,  the  special  schedule  as  modified 
in  this  section  may  be  applied  to 
prospective  awards  for  permanent 
disability  or  death,  provided  that  the 
monthly  and  aggregate  maximum 
provisions  in  effect  at  the  time  of  injury 
or  death  shall  prevail.  These  maxima  are 
$50  and  $4,000.  respectively. 

(b)  Death  benefits.  400  weeks' 
compensation  at  two-thirds  of  the 
weekly  wage  rate,  shared  equally  by  the 
elioible  survivors  in  the  same  class. 
-  fc)  Death  beneficiaries.  Benefits  are 
payable  to  the  survivors  in  the  following 
order  of  priority  (all  beneficiaries  in  the 
highest  applicable  classes  are  entitled  to 
share  equally): 

(1)  Surviving  spouse  and  unmarried 
children  under  18,  or  over  18  and  totally 
incapable  of  self-support 

(2)  Dependent  parents. 

(3)  Dependent  grandparents. 

(4)  Dependent  grandchildren,  brothers 
and  sisters  who  are  unmarried  and 
under  18,  or  over  18  and  totally 
incapable  of  self-support. 

(dj  Burial  allowance.  14  weeks'  wages 
or  $400,  whichever  is  less,  payable  to 
the  eligible  survivoKs),  regardless  of  the 
actual  expense.  If  there  is  no  eligible 
survivor,  actual  burial  expenses  may  be 
paid  or  reimbursed,  in  an  amount  not  to 
exceed  what  would  be  paid  to  an 
eligible  survivor. 

^)  Permanent  total  disability.  400 
weeks'  compensation  at  two-thirds  of 
the  weekly  wage  rate. 

(0  Permanent  partial  disability. 
Where  applicable,  the  compensation 
provided  in  paragraphs  (c)(1)  through 
(19)  of  §  25.100,  subject  to  an  aggregate 
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limitation  of  400  weeks'  compensation. 
In  all  other  cases,  provided  for 
permanent  total  disability  that 

firoportion  of  the  compensation 
paragraph  (e)  of  this  section)  which  is 
equivalent  to  the  degree  or  percentage  of 
physical  impairment  caused  by  the 
disability. 

(g)  Temporary  partial  disability.  Two- 
thirds  of  the  weekly  loss  of  wage- 
earning  capacity. 

(h)  Compensation  period  for 
temporary  disability.  Compensation  for 
temporary  disability  is  payable  for  a 
maximum  period  of<0  weelcs. 

(i)  Maximum  compensation.  The  total 
aggregate  compensation  payable  in  any 
case,  for  injury  or  death  or  both,  shall 
not  exceed  $8,000,  exclusive  of  medical 
costs  and  burial  allowance.  The  weekly 
rate  of  compensation  for  disability  or 
death  shall  not  exceed  $35. 

(j)  Method  of  payment.  Only 
compensation  for  temporary  disability 
shall  be  payable  periodically. 
Compensation  for  permanent  disability 
and  death  shall  be  payable  in  full  at  the 
time  the  extent  of  entitlement  is 
established. 

(k)  Exceptions.  The  Director  in  his  or 
her  discretion  may  make  exceptions  to 
regulations  in  this  section  by: 

(1)  Reapportioning  death  benefits,  for 
the  sake  of  equity. 

(2)  Excluding  from  consideration 
potential  death  beneficiaries  who  are 
not  available  to  receive  payment. 

(3)  Paying  compensation  for 
permanent  disability  or  death  on  a 
periodic  basis,  where  this  method  of 
payment  is  considered  to  be  in  the  best 
interest  of  the  beneficiary. 

%  25.201    How  Is  the  Special  Schedule 
applied  in  Australia? 

(a)  The  special  schedule  of 
compensation  established  by  subpart  B 
of  this  part  shall  apply  in  Australia  with 
the  modifications  or  additions  specified 
in  paragraph  (b)  of  this  section,  as  of 
December  8,  1941,  in  all  cases  of  injury 
(or  death  from  injury)  which  occurred 
between  December  8,  1941  and 
December  31, 1961,  inclusive,  and  shall 
be  applied  retrospectively  in  all  such 
cases  of  injury  (or  deatl;  fixim  injury). 
Compensation  in  all  such  cases  pending 
as  of  July  15, 1946,  shall  be  readjusted 
accordingly,  with  credit  taken  in  the 
amount  of  compensation  paid  prior  to 
such  date.  Refund  of  compensation  shall 
not  be  required  if  the  amount  of 
compensation  paid  in  any  such  case, 
otherwise  than  through  fiaud, 
misrepresentation  or  mistake,  and  prior 
to  July  15,  1946,  exceeds  the  amount 
provided  for  under  this  paragraph,  and 
such  case  shall  be  deemed  compromised 
and  paid  under  5  U.S.C.  8137. 


(b)  The  total  aggregate  compensation 
payable  in  any  case  luider  paragraph  (a) 
of  this  section,  for  injury  or  death  or 
both,  shall  not  exceed  the  sum  of 
$4,000,  exclusive  of  medical  costs.  The 
maximum  monthly  rate  of 
compensation  in  any  such  case  shall  not 
exceed  the  sum  of  $50. 

(c)  The  benefit  amounts  payable 
under  the  provisions  of  the 
Commonwealth  Employees' 
Compensation  Act  of  1930-1964. 
Australia,  shall  apply  as  of  January  1, 
1962,  in  Australia,  as  the  exclusive 
measure  of  compensation  in  cases  of 
injury  (or  death  from  injury)  according 
on  and  after  January  1, 1962,  and  shall 
be  applied  retrospectively  in  all  such 
cases,  occurring  on  and  after  such  date: 
Provided,  that  the  compensation 
payable  under  the  provisions  of  this 
paragraph  shall  in  no  event  exceed  that 
payable  under  the  FECA. 

§25.202    How  Is  the  Special  Schedule 
applied  for  Japanese  seamen? 

(a)  The  special  schedule  of 
compensation  established  by  subpart  B 
of  this  part  shall  apply  as  of  November 
1,  1971,  with  the  modifications  or 
additions  specified  in  paragraphs  (b) 
through  (i)  of  this  section,  to  injuries 
sustained  outside  the  continental 
United  States  or  Canada  by  direct-hire 
Japanese  seamen  who  are  neither 
citizens  nor  residents  of  the  United 
States  or  Canada  and  who  are  employed 
by  the  Military  Sealift  Command  in 
Japan. 

(b)  Temporary  total  disability.  Weekly 
compensation  shall  be  paid  at  75 
percent  of  the  weekly  wage  rate. 

(c)  Temporary  partial  disability. 
Weekly  compensation  shall  be  paid  at 
75  percent  of  the  weekly  loss  of  wage- 
earning  capacity. 

(d)  Permanent  total  disability. 
Compensation  shall  be  paid  in  a  lump 
sum  equivalent  to  360  weeks'  wages. 

(e)  Permanent  partial  disability.  (1) 
The  provisions  of  §  25.100  shall  apply  to 
the  types  of  permanent  partial  disability 
listed  in  paragraphs  (c)(1)  through  (19) 
of  that  section:  Provided  that  weekly 
compensation  shall  be  paid  at  75 
percent  of  the  weekly  wage  rate  and  that 
the  number  of  weeks  allowed  for 
specified  losses  shall  be  changed  as 
follows: 

(i)  Arm  lost:  312  weeks, 
(ii)  Leg  lost:  288  weeks, 
(iii)  Hand  lost:  244  weeles. 
(iv)  Foot  lost:  205  weeks, 
(v)  Eye  lost:  160  weeks, 
(vi)  Thumb  lost:  75  weeks, 
(vii)  First  finger  lost:  46  weeks, 
(viii)  Second  finger  lost:  30  weeks, 
(ix)  Third  finger  lost:  25  weeks, 
(x)  Fourth  finger  lost:  15  weeks. 


(xi)  Great  toe  lost:  38  weeks. 

(xii)  Toe,  other  than  great  toe  lost:  16 
weeks. 

(2)  In  all  other  cases,  that  proportion 
of  the  compensation  provided  for 
permanent  total  disability  in  paragraph 
(d)  of  this  section  which  is  equivalent  to 
the  degree  or  percentage  of  physical 
impairment  caused  by  the  injury. 

(0  Death.  If  there  are  two  or  more 
eligible  survivors,  compensation 
equivalent  to  360  weeks'  wages  shall  be 
paid  to  the  survivors,  share  and  share 
alike.  If  there  is  only  one  eligible 
survivor,  compensation  equivalent  to 
300  weeks'  wages  shall  be  paid.  The 
following  suLTvivors  are  eligible  for  death 
benefits: 

(1)  Spouse  who  lived  with  or  was 
dependent  upon  the  employee. 

(2)  Unmarried  children  under  21  who 
lived  with  or  were  dependent  upon  the 
employee. 

19)  Adult  children  who  were 
dependent  upon  the  employee  by  reason 
of  physical  or  mental  disability. 

(4)  Dependent  parents,  grandp>arents 
and  grandchildren. 

(g)  Burial  allowance.  $1,000  payable 
to  the  eligible  survivor(s),  regardless  of 
actual  expenses.  If  there  are  no  eligible 
survivors,  actual  expenses  may  be  paid  ' 
or  reimbursed,  up  to  $1,000. 

(h)  Method  of  payment.  Only 
compensation' for  temporary  disability 
shall  be  payable  periodically,  as 
entitlement  accrues.  Compensation  for 
permanent  disability  and  death  shall  be 
payable  in  a  lump  sum. 

(i)  Maxima.  In  all  cases,  the  maximum 
weeUy  benefit  shall  be  $130.  Also, 
except  in  cases  of  permanent  total 
disability  and  death,  the  aggregate 
maximum  compensation  payable  for 
any  injury  shall  be  $40,000. 

(j)  Prior  injury.  In  cases  where  injury 
or  death  occurred  prior  to  November  1, 
1971,  benefits  will  be  paid  in 
accordance  with  regulations  previously 
promulgated,  contained  in  the  20  CFR, 
parts  1  to  399,  edition  revised  as  of 
January  1,  1971. 

§25.203    How  is  the  Special  Schedule 
applied  to  non-resident  aliens  in  the 
Territory  of  Guam? 

(a)  The  special  schedule  of 
compensation  established  by  subpart  B 
of  this  part  shall  apply,  with  the 
modifications  or  additions  specified  in 
paragraphs  (b)  through  (k)  of  this 
section,  to  injury  or  death  occurring  on 
or  after  July  1,  1971  in  the  Territory  of 
Guam  to  non-resident  alien  employees 
recruited  in  foreign  countries  for 
employment  by  the  military 
departments  in  the  Territory  of  Guam. 
However,  the  Director  may,  in  his  or  her 
discretion,  adopt  the  benefit  features 
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and  provisions  of  local  workers' 
compensation  law  as  provided  in 
■ubpart  A  of  this  part,  or  substitute  the 
special  schedule  in  subpart  B  of  this 
part  or  other  modifications  of  the 
special  schedule  in  this  subpart  C,  if 
such  adoption  or  substitution  would  be 
to  the  advantage  of  the  employee  or  his 
beneflciary.  This  schedule  shall  not 
apply  to  any  employee  who  becomes  a 
permanent  resident  in  the  Territory  of 
Guam  prior  to  the  date  of  his  or  her 
injury  or  death. 

(b)  Death  benefits.  400  weeks' 
compensation  at  two-thirds  of  the 
weekly  wage  rate,  shared  equally  by  the 
eligible  survivors  in  the  same  class. 

(c)  Death  beneficiaries.  Beneficiaries 
of  death  benefits  shall  be  determined  in 
accordance  with  the  laws  or  customs  of 
the  country  of  recruitment. 

(d)  Burial  allowance.  14  weeks'  wages 
or  S400,  whichever  is  less,  payable  t(^ 
the  eligible  survivorfs),  regardless  of  the 
actual  expense.  If  there  is  no  eligible 
survivor,  actual  burial  expenses  may  be 
paid  or  reimbursed,  in  an  amount  not  to 
exceed  what  would  be  paid  to  an 
eligible  survivor. 


(e)  Permanent  total  disability.  400 
weeks'  comp>ensation  at  two-thirds  of 
the  weekly  wage  rate. 

(f)  Permanent  partial  disability. 
Where  applicable,  the  compensation 
provided  in  paragraphs  (c)(1)  through 
(19)  of  §  25.100,  subject  to  an  aggregate 
limitation  of  400  weeks'  compensation. 
In  all  other  cases,  that  proportion  of  the 
compensation  provided  for  permanent 
total  disability  (paragraph  (e)  of  this 
section)  which  is  equivalent  to  the 
degree  or  percentage  of  physical 
impairment  caused  by  the  disability. 

(g)  Temporary  partial  disability.  Two- 
thirds  of  the  weekly  loss  of  wage- 
earning  capacity. 

(h)  Compensation  period  for 
temporary  disability.  Comp>ensation  for 
temporary  disability  is  payable  for  a 
maximum  period  of  80  weeks. 

(i)  Maximum  compensation.  The  total 
aggregate  compensation  payable  in  any 
case,  for  injury  or  death  or  both,  shall 
not  exceed  $24,000,  exclusive  of 
medical  costs  and  burial  allowance.  The 
weekly  rate  of  compensation  for 
disability  or  death  shall  not  exceed  $70. 

(j)  Method  of  payment.  Compensation 
for  temporary  disability  shall  be  payable 


periodically.  Compensation  for 
permanent  disability  and  death  shall  be 
payable  in  full  at  the  time  the  extent  of 
entitlement  is  established. 

(k)  Exceptions.  The  Director  may  in 
his  or  her  discretion  make  exception  to 
the  regulations  in  this  section  by: 

(1)  Reapportioning  death  benefits  for 
the  sake  of  equity. 

(2)  Excluding  from  consideration 
potential  beneficiaries  of  a  deceased 
employee  who  are  not  available  to 
receive  payment. 

(3)  Paying  compensation  for 
permanent  disability  or  death  on  a 
periodic  basis,  where  this  method  of 
payment  is  considered  to  be  in  the  best 
interest  of  the  employee  or  his  or  her 
beneficiaiy(ies). 

Signed  at  Washington.  0.C  this  ZSth  day 
of  November,  1997. 
AWxis  M.  Haraua. 
Secretary  of  Labor. 

BaraardE.  AndanoB, 

Assistant  Secretary  for  Employment 
Standards  Administration. 

(FR  Doc.  97-32511  Filed  12-22-97;  8:4S  am) 
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Department  of 
Health  and  Human 
Services      

Health  Care  Financing  Administration 

42  CFR  Part  483 

Medicare  and  Medicaid;  Resident 
Assessment  in  Long  Term  Care  Facilities; 
Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Car*  Financing  Administration 

42  CFR  Part  483 
[HCFA-218(M1 
RIN  0938-AE61 

Medicare  and  Medicaid;  Resident 
Assessment  in  Long  Term  Car* 

Facilities 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rule. 


This  nnal  rule  establishes  a 
resident  assessment  instrument  for  use 
by  long  term  care  facilities  participating 
in  the  Medicare  and  Medicaid  programs 
when  conducting  a  periodic  assessment 
of  a  resident's  functional  capacity.  The 
resident  assessment  instrument  (RAI) 
consists  of  a  minimum  data  set  (MDS) 
of  elements,  common  definitions,  and 
coding  categories  needed  to  perform  a 
comprehensive  assessment  of  a  long 
term  care  facility  resident.  A  State  may 
choose  to  use  the  Federally  established 
resident  assessment  instrument  or  an 
alternate  instrument  that  is  designed  by 
the  State  and  approved  by  us.  These 
regulations  establish  guidelines  for  use 
of  the  data  set  and  designation  of  the 
assessment  instrument. 

The  provisions  contained  in  these 
regulations  implement  statutory 
requirements.  The  resident  assessment 
instrument  is  intended  to  produce  a 
comprehensive,  accurate,  standardized, 
reproducible  assessment  of  each  long 
term  care  facility  resident's  functional 
capacity. 

EFFECTIVE  DATE:  Except  for  §§483.20(fl 
and  483.315(h),  these  regulations  are 
effective  March  23, 1998.  Sections 
483.20(fl  Facility  computerization 
requirements  and  483.315(h)  State 
computerization  requirements  are 
effective  June  22,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Hake,  (410)  786-3404. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  28, 1992,  we  published 
in  the  Federal  Register,  at  57  FR  61614, 
a  proposed  rule  with  an  opportunity  for 
public  comment,  "Resident  Assessment 
in  Long  Term  Care  Facilities,"  which 
established  a  resident  assessment 
instrument  that  all  long  term  care 
facilities  participating  in  the  Medicare 
and  Medicaid  programs  must  use  when 
conducting  an  assessment  of  a  resident's 
functional  capacity.  We  proposed  that  a 
State  may  choose  to  use  the  Federally 


established  resident  assessment 
instrument  or  an  alternate  instrument 
that  is  designed  by  the  State  and 
approved  by  us.  We  proposed  that  a 
facility  must  enter  information  from  the 
resident  assessment  into  a  computer,  in 
accordance  with  HCFA-specified 
formats.  At  least  monthly,  the  facility 
must  transmit  electronically  the 
information  contained  in  each  resident 
assessment  to  the  State. 

The  resident  assessment  instrument 
would  consist  of  a  minimum  data  set 
(MDS)  of  screening  and  assessment 
elements,  including  common  definitions 
and  coding  categories  for  use  by  a 
facility  in  performing  a  comprehensive 
assessment  of  a  long  term  care  facility 
resident,  in  addition  to  containing 
identifying  information  such  as  name, 
birthdate,  and  occupation,  the  MDS 
consists  of  standardized  items  that 
assess,  for  example,  a  resident's 
communication  patterns,  cognitive 
patterns,  physical  functioning  and 
structural  problems,  health  conditions, 
and  medications.  The  proposed  rule 
established  guidelines  for  use  of  the 
data  set,  and  designated  one  or  more 
assessment  instruments  that  a  State  may 
require  a  facility  to  use. 

We  prop>osed  to  add  a  new  §483.315, 
which  would  require  a  State  to  specify 
for  use  in  long  term  care  facilities 
within  the  State  either  the  HCFA- 
designated  resident  assessment 
instrument  or  an  alternate  instrument. 
The  State  would  request  and  receive 
approval  from  us  before  implementing 
or  modifying  an  alternate  instrument. 
The  uniform  MDS  was  included  in 
§  483.315(b).  We  also  provided  as 
attachments  to  the  regulations  the 
utilization  guidelines  for  the  resident 
assessment  instrument,  MDS  common 
deflnitions,  and  resident  assessment 
protocols  (RAPs). 

U.  Analysis  of  and  Responses  to  Public 
Comments 

We  received  146  timely  letters  in 
response  to  our  December  28,  1992, 
proposed  regulation.  Most  were  from 
provider  organizations  and  nursing 
home  staff.  We  also  heard  from 
consumer  organizations,  professional 
organizations,  nursing  home  residents 
and  their  families,  and  State  and  Federal 
agencies. 

Prior  to  addressing  comments  on 
specific  regulatory  sections,  we  will 
provide  a  summary  of  public  comments 
on  major  topics,  and  discuss  some  of  the 
general  issues  raised  by  these 
regulations  tin  the  order  in  which  those 
issues  appeared  in  the  preamble  to  the 
proposed  rule). 


Summary  of  Public  Comments 

Summary  of  Public  Comments  on  KfDS 

During  the  public  comment  period, 
respondents  suggested  over  70  different 
additions  to  the  MDS.  Many 
commenters  suggested  modifying  items 
to  increase  clarity.  For  example,  the 
item  "wheeled  self  was  divided  into 
two  items,  "wheeled  self  on  unit"  and 
"wheeled  self  off  unit"  to  further 
differentiate  a  resident's  capabilities. 
Commenters  also  suggested  the  addition 
of  items  that  provided  information 
needed  by  clinical  staff  caring  for 
residents.  Data  suggest  that  nursing 
home  residents  experience  pain  on  a 
regular  basis,  but  the  MDS  items 
associated  with  pain  did  not 
differentiate  the  intensity  and  location 
of  pain  (chest,  joint,  other).  We 
expanded  MDS  items  associated  with 
pain  to  assist  clinicians  in  determining 
the  nature  and  scope  of  pain  for  care 
planning  purposes. 

There  was  a  concern  expressed  by 
commenters  that  the  MDS,  as  originally 
designed,  could  not  be  used  for 
determining  nursing  home  payment  or 
monitoring  quality  of  care,  either  at  the 
resident  and  or  the  facility  level.  To 
address  this  concern,  we  added  items  to 
the  MDS  that  are  needed  to  support  a 
case-mix  classification  system  for  long 
term  care  facility  payment  known  as. 
Resource  Utilization  Groups  III,  which 
is  a  mechanism  for  determining  the 
level  of  resources  necessary  to  care  for 
an  individual  based  upon  his  clinical 
characteristics  as  measured  by  the  MDS. 
This  classification  system  was 
developed  under  the  auspices  of  the 
HCFA-funded  Multistate  Nursing  Home 
Case-mix  and  Quality  demonstration, 
whose  purpose  is  to  develop,  implement 
and  evaluate  a  case-mix  payment  system 
for  SNF  services  under  Medicare.  The 
original  four  States  participating  in  the 
demonstration  began  using  the  MDS-t- 
(an  alternate  RAI  that  consists  of  the 
original  MDS,  plus  additional 
assessment  items  specified  by  the  State 
for  use  in  all  Medicare  and  Medicaid- 
certified  nursing  homes  in  the  State), 
based  on  the  Resource  Utilization 
Groups  III  classification  system  in  their 
Medicaid  programs  in  1994,  as  have 
several  other  States  subsequently. 

Section  4432  of  the  Balanced  Budget 
Act  of  1997  (Public  Law  105-33), 
amends  section  1888  of  the  Social 
Security  Act  (the  Act),  by  adding  a  new 
subsection  (e).  The  Balanced  Budget  Act 
and  the  Prospective  Payment  System 
(PPS)  will  require  national 
implementation  in  Fiscal  Year  1998  of 
a  casemix  payment  system  for  Medicare 
that  is  based  on  MDS  data.  The 
Secretary  determines  the  manner  and 
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time  &Bmes  within  which  resident 
assessment  data  are  collected  at  the 
State  and  national  levels  to  develop  and 
implement  casemix  payment  rates.  The 
resident  assessment  data  submitted  to 
the  State  is  a  resource  upon  which  the 
Secretary  can  draw  for  development  and 
implementation  of  the  PPS  system. 

We  added  other  items  to  the  original 
MDS  to  ensure  that  key  indicators  of 
quality  of  care,  (known  as  quality 
measures)  could  be  derived  from  the 
MDS  and  monitored  longitudinally  at 
the  resident  and  fiicility  level.  The 
addition  of  items  needed  to  support 
payment  and  quality  monitoring 
programs  will  also  strengthen  the 
clinical  relevancy  of  the  MDS  by 
providing  important  information  to 
facility  staff  about  the  resident's 
potential  for  achieving  the  highest  level 
of  functioning.  One  example  of  such 
items  are  nursing  care  interventions 
related  to  rehabilitation  and  restorative 
care  for  the  resident,  such  as  range  of 
motion,  training  and  skill  practice  in 
walking,  transferring,  eating,  dressing/ 
grooming,  and  communication. 

Commenters  were  particularly 
concerned  with  the  ability  of  the  MDS 
to  assist  in  assessing  the  quality  of  life 
for  nursing  home  residents.  Revisions 
we  made  within  the  section  on  mood 
and  behavior,  in  particular,  have  the 
potential  for  providing  important 
information  regarding  the  resident's  risk 
for  depression,  as  well  as  the  presence 
of  depression.  Nursing  home  residents 
have  a  high  risk  of  developing 
depression,  with  clinical  experts 
estimating  that  at  least  60  percent  of 
current  nursing  home  residents  have 
some  level  of  depression.  However, 
analysis  of  MDS  records  for  a  large 
group  of  residents  showed  that  the 
mood  and  behavior  items  were  checked 
for  only  16  percent  of  the  residents.  We 
found  that  nursing  homes  that  have 
clinical  staff  %vitb  expertise  in  this  area 
identify  more  residents  with  mood  and 
behavior  problems.  Concerned  that 
residents  with,  or  at  risk  of,  depression 
may  not  be  identified,  we  have  modified 
the  mood  and  behavior  items  to  help 
facility  staff  identify  objective  behaviors 
frequently  associated  with  depression. 
We  also  added  a  scale  to  measure  the 
frequency  with  which  these  symptoms 
occur.  An  item  indicating  the  use  of  a 
behavior  management  program  was 
modified  to  allow  the  assessor  to 
identify  specific  strategies  that  were 
being  used  with  the  resident  to  deal 
with  mood  and  behavior  symptoms. 

Finally,  commenters  expressed 
concern  that  the  MDS  was  not 
appropriate  to  use  with  some  groups  of 
nursing  home  residents,  such  as  the 
non-elderly  or  short  term  stay 


populations.  To  better  understand  the 
changing  nursing  home  population,  we 
have  added  an  item  in  Section  P  that 
identifies  different  populations  often 
served  by  nursing  homes  (for  example, 
pediatric  resident,  hospice  care 
resident).  To  address  commenters' 
concerns,  we  also  added  items  focusing 
more  on  short-term  nursing  and  therapy 
needs,  and  issues  important  to  terminal 
residents,  such  as  pain.  We  also 
expanded  the  item  on  discharge 
planning  to  assess  the  resident's 
potential  for  discharge,  including  the 
resident's  desire  to  return  to  the 
community  and  the  presence  of  a 
support  person  who  is  positive  towards 
discharge.  This  item  will  also  be  useful 
in  developing  a  RAP  on  discharge 
planning  that  was  suggested  by  a 
number  of  commenters. 

Summary  of  Public  Comments  on 
Triggers 

Commenters  believed  that  the  trigger 
legend  was  too  complex  and  needed  to 
be  simplified  or  eliminated.  It  is 
substantially  revised,  and  we  have 
reduced  the  nimiber  of  triggers  for 
particular  RAPs.  We  have  also 
eliminated  the  categories  of  automatic 
and  potential  triggers  as  this  had  not 
been  well  understood  and  sometimes 
led  to  imnecessary  work  by  nursing 
home  staff. 

Summary  of  Public  Comments  on  the 
RAP  Summary  Form 

We  revised  the  RAP  Summary  Form 
and  accompanying  instructions  to 
reduce  confusion  regarding  their  use 
that  was  noted  by  commenters. 
Specifically,  the  revised  form  provides  a 
column  for  indicating  if  the  RAP  was 
triggered.  It  provides  more  specific 
instruction  and  direction  on  the  type  of 
information  that  we  would  expect  a 
facility  to  document  for  each  triggered 
RAP,  including  rationale  to  support 
decision-making  r^arding  whether  to 
proceed  with  a  care  plan  for  a  triggered 
RAP.  Additionally,  because  we  consider 
the  RAPs  part  of  the  utilization 
guidelines  for  the  MDS,  we  designated 
the  RAP  Summary  form  as  Section  V  of 
the  MDS.  This  will  provide  nursing 
home  staff  and  surveyors  with  more 
complete  information  on  resident  care 
problems  and  outcomes.  This  will  also 
permit  surveyors  to  monitor  the 
completion  of  the  RAPs. 

Summary  of  Public  Comments  on  RAPs 

Most  of  the  commenters  valued  the 
RAPs  as  part  of  the  RAI  for  improving 
the  quality  of  care.  A  number  of 
commenters  indicated  the  need  for  the 
addition  of  new  RAPs.  Specifically,  we 
received  comments  suggesting  the 


creation  of  RAPs  on  discharge  planning, 
pain,  terminal  care/imminent  death, 
resident  rights,  bowel  incontinence/ 
constipation,  abnormal  lab  values,  and 
foot  care.  A  new  RAP  on  discharge 
planning  is  already  develop>ed  and  we 
expect  to  develop  other  RAPs  during 
1997. 

There  was  also  concern  that  many  of 
the  current  RAPs  do  not  address  the 
needs  of  short-stay  residents.  Work  is 
currenUy  in  progress  and  we  expect  to 
publish  revised  RAP  Guidelines  that 
address  the  needs  of  this  population  in 
1997. 

Conunents  on  MDS  and  RAPS 

Comment:  Most  commenters  asserted 
that  the  original  MDS  did  not  provide 
enough  information  in  some  areas. 
These  commenters  noted  that  the  areas 
of  nursing  diagnosis  and  medical  needs, 
and  certain  information  needed  for  care 
planning,  were  lacking.  Some 
commenters  stated  that  professional 
nurses  are  knowledgeable  regarding 
areas  that  are  not  addressed  on  the  MDS 
and  automatically  incorporate  them  into 
the  assessment  and  care  plan.  Another 
commenter  pointed  out  that  the  MDS-t- 
includes  additional  information  that  is 
helpful  in  care  planning 

Response:  As  discussed  elsewhere,  we 
have  added  a  number  of  items  that 
nursing  home  staff  have  identified  as 
useful  in  assessing  a  resident's 
functional  capability  and  medical 
problems.  We  have  also  clarified  items 
that  had  been  confusing  for  facility  staff 
in  the  pasL  Some  of  the  items  added  to 
the  MDS  were  previously  on  the  MDSf . 
We  believe  that  the  MDS  captures 
information  on  most  of  the  areas  of 
concern  in  assessing  nursing  home 
residents.  While  we  agree  that  there  are 
additional  items  that  would  provide 
necessary  information  for  nursing  home 
staBs'  use  in  care  planning,  it  is  not 
possible  for  us  to  design  an  instrument 
that  covers  every  potential  item  that  a 
nursing  home  needs  to  know  to  provide 
care  to  residents.  The  RAI  is  not 
intended  to  replace  or  substitute  for  a 
resident's  full  clinical  record.  The 
facility  should  document  in  those 
clinical  records  pertinent  information 
whether  or  not  required  by  the  RAI.  A 
facility  is  responsible  for  providing  care 
that  is  necessary  to  assist  a  resident  in 
attaining  or  maintaining  his  or  her 
highest  practicable  well-being, 
regardless  of  whether  the  care  areas  are 
captiired  on  the  MDS.  A  facility  may 
document  additional  information 
regarding  the  resident's  statvis  wherever 
it  chooses  in  the  resident's  clinical 
records. 

Comment:  One  commenter  uiged  that 
we  move  cautiously  in  adding  any  other 
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data  elements  to  the  MDS,  explaining 
that  some  States  with  a  non-MDS  based 
case-mix  system  are  having  difficulty 
merging  the  MOS  and  their 
reimbursement  system.  Other 
commenters  disagreed  regarding  the 
need  to  add  items  to  the  MDS  at  this 
time.  They  thought  that  we  should 
maintain  the  status  quo  until  the 
industry  and  surveyors  have  more  fully 
understood  and  integrated  the  current 
Instrument  into  their  way  of  doing 
business.  Commenters  mentioned  that 
the  MDS  is  a  screening  tool  that  already 
contains  most  of  the  relevant  items.  One 
commenter  stated  that  the  original  MDS 
underwent  extensive  scrutiny  and 
testing  during  its  development  and 
should  be  kept  as  is  for  at  least  10  years 
in  order  to  maintain  consistency  for « 
providers,  computer  companies, 
research,  and  case-mix  reimbursement. 

Response:  We  disagree  regarding  the 
need  to  maintain  the  MDS  for  the  next 
several  years  in  the  form  it  was 
originally  issued  in  1990  (not  as  revised 
in  1995  in  version  2.0).  Many  of  the 
changes  in  version  2.0  of  the  MDS  were 
made  to  address  areas  that  had  been 
particularly  troublesome  or  poorly 
understood  by  clinicians  responsible  for 
completing  the  RAI.  Moreover,  changes 
in  the  MDS  have  not  been  frequent 
enough  to  cause  significant  disruption 
for  focilities.  Nearly  all  States  began  to 
require  use  of  the  original  RAI  in  late 
1990  or  early  1991.  and  most  did  not 
require  facilities  to  use  the  new  RAI 
until  January  1996  (with  some  States 
deferring  that  requirement  to  1997). 
This  means  that  the  original  RAI  was  in 
place  for  nearly  5  years  before  facilities 
were  expected  to  change  to  the  new 
instrument.  Additionally,  it  is  less 
burdensome  and  confusing  to 
incorporate  neoaeianr  improvements  in 
the  RAI  at  this  dme  than  it  will  be  after 
implementation  of  requirements  in  this 
regulation  for  facility  computerization 
of  MDS  information.  Overall,  the 
advantages  of  implementing  version  2.0 
of  the  RAI  in  1996  far  outweigh 
maintenance  of  the  original  assessment 
system. 

If  clinically  warranted  and  supported 
by  affected  parties,  we  anticipate 
reviewing  the  MDS  every  3  to  5  years  to 
determine  whether  it  needs  to  be 
revised,  and  sponsoring  the 
development  of  a  new  version  of  the 
RAI  approximately  every  5  years.  For  all 
RAI  refinement  activities,  we  will  seek 
the  input  of  interested  and  affected 
parties. 

Comment:  Several  other  commenters 
expressed  the  belief  that  we  should 
conduct  more  RAI  training  on  a  national 
level  and  institute  a  facility  support 


effort,  rather  tlum  making  major  changes 
to  the  instrument. 

Response:  We  support  the  need  for 
more  RAI  training  at  all  levels  and  have 
numerous  activities  underway  to 
strengthen  the  knowledge  of  facility 
staff  and  surveyors  about 
comprehensive  assessment  and  its 
linkage  to  resident  care  planning  and 
quality  of  care.  The  neea  for  additional 
RAI  training  has  been  consistently 
supported  by  the  States,  provider, 
consumer  and  professional  associations 
with  which  we  have  worked  to  develop 
version  2.0  of  the  RAI.  In  1995. •we 
published  a  new  edition  of  the  Resident 
Assessment  Instrument  User's  Manual 
for  version  2.0  of  the  RAI  that  contains 
new  information  on  the  use  of  the  RAPs 
and  linking  the  RAI  to  care  plans.  We 
have  developed  "train  the  trainer" 
materials  for  use  in  both  provider  and 
surveyor  training,  and  have  begun  a 
multi-year  effort  to  develop  educational 
materials  for  both  providers  and 
surveyors  at  both  basic  and  advanced 
levels.  We  train  ail  long  term  care 
facility  surveyors  on  the  RAI  as  part  of 
our  basic  health  surveyor  course  and 
have  offered  specialty  courses  on 
advanced  resident  aneaament  issues  for 
surveyors  as  well  as  other  State  staff  on 
a  routine  basis.  We  also  offered  a  full- 
day  program  on  resident  assessment  for 
all  long  term  care  facility  surveyors 
during  each  of  the  HCFA  regional 
conferences  held  during  1994.  We  are 
committed  to  working  in  partnership 
with  providers  and  States  to  identify 
training  needs  and  develop  methods  to 
facilitate  the  dissemination  of  consistent 
information  and  improve  providers'  use 
of  the  RAI  in  order  to  improve  care 
outcomes  for  nursing  home  residents. 

We  believe  tiiat  the  industry  also 
shares  a  raaponsibility  to  promote 
understanding  of  the  RAI  within 
facilities.  Provider  and  professional 
organizations  should  offer  sessions  on 
resident  assessment  during  their  annual 
meetings  or  as  special  continuing 
education  programs  held  throughout  the 
course  of  the  year.  Our  staff  have 
participated  in  a  number  of  national 
meetings  and  will  continue  to  do  so.  as 
warranted.  However,  we  believe  that 
providers  can  best  learn  how  to 
integrate  RAI  requirements  into  their 
daily  practice  from  other  providers  who 
have  implemented  successful  programs. 
We  encourage  the  use  of  "peer 
teaching"  programs  in  a  variety  of 
forms. 

Beneficiary  organizations  have  also 
played  an  important  role  in  getting 
information  on  the  RAI  out  to  their 
members.  The  organizations  have 
educated  residents,  families  and 
ombudsmen  r^arding  the  role  of 


resident  assessment  in  quality  care  and 
how  to  use  the  RAI  in  care  planning  and 
conflict  resolution.  They  also  provided 
invaluable  input  in  modifying  the  RAI. 

As  part  of  a  contract  with  us,  the 
Research  Triangle  Institute  evaluated 
the  extent  to  which  facilities  had 
implemented  the  RAI  as  well  as  the 
accuracy  of  the  assessments  being 
conducted.  The  Research  Triangle 
Institute  compared  available  assessment 
information  for  23  specific  assessment 
items  in  facilities  both  before  and  after 
the  implementation  of  the  RAI.  Their 
sample  consisted  of  over  260  facilities 
in  10  States.  The  Research  Triangle 
Institute's  results  showed  that: 

•  The  percent  of  residents  with  no 
assessment  information  available  for 
particular  health  status  issues  decreased 
on  average  by  81  percent; 

•  The  percent  of  residents  with 
accurate  infom^ation  documented  on 
assessment  items  increased  on  average 
by  24  oercent; 

•  Tne  percent  of  residents  with 
available  information  on  all  23  items 
increased  by  53  percent. 

The  Research  Triangle  Institute's 
study  asserts  that  facilities  are  using  the 
RAI.  and  that  the  RAI  has  resulted  in  the 
presence  of  more  accurate  information 
on  which  a  facility  can  base  its 
individualized  care  plans. 

Comment:  Commenters  addressed  the 
usefulness  of  the  RAPs.  Of  those  who 
responded  to  this  request  for  comment, 
some  said  that  the  RAPs  are  useful  and 
provide  a  structured  framework  for 
making  sense  of  the  MDS  data  through 
analysis,  interpretation,  and  synthesis, 
believing  that  the  RAPs  tie  the 
assessment  process  together.  A 
consumer  advocacy  organization 
believed  that  the  RAPs  assist  facility 
staff  in  learning  causes  of  problems  and 
identifying  potential  risks  of  decline 
that  require  further  staff  attention.  A  fiaw 
said  that  the  RAPs  have  improved  the 
quality  of  care  in  nursing  homes,  or 
could  with  the  appropriate  training  and 
administrative  support 

Response:  The  RAPs  are  structured 
decision  frameworlcs  which  contain 
guidelines  for  additional  assessment  of 
relevant  resident  attributes,  risk  factors, 
clinical  history  and  other  factors.  They 
assist  with  clinical  decision-making  and 
help  nursing  home  staff  gather  and 
analyze  necessary  information  to 
develop  an  appropriate  and 
individualized  care  plan. 

The  Guidelines  section  of  each  RAP 
assists  staff  to  determine  whether  a 
problem  exists  and  to  identify  relevant 
causal  factors  that  affect  the  resident's 
condition.  The  RAPs  also  offer 
suggestions  regarding  how  a  facility  can 
eliminate  or  minimize  factors 
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contributing  to  the  resident's  problem, 
or  how  a  facility  can  maximize  a 
resident's  strengths  to  achieve  the 
highest  practicable  well-being.  In  this 
way.  the  RAPs  help  facility  staff  to 
develop  an  individualized  care  plan  that 
meets  the  needs  of  the  resident 

According  to  the  report  of  the 
Research  Triangle  Institute's  study, 
directors  of  nursing  indicated  the  RAP 
triggers  and  guidelines  were  used 
routinely  in  over  90  percent  of  the 
facilities  participating  in  the  survey. 
Three-quarters  of  the  directors  of 
nursing  stated  that  they  believed  that 
use  of  the  RAP  triggers  had  increased 
their  facility's  ability  to  identify 
residents'  clinical  problems,  and  two- 
thirds  believed  that  using  the  RAPs  had 
increased  their  facility's  abilify  to 
identify  residents'  potential  for 
rehabilitation  improvement 

Among  the  180  directors  of  nursing 
who  thought  the  RAP  triggers  had 
increased  identification  of  clinical 
problems.  45  percent  were  able  to 
identify,  without  prompting,  specific 
RAPs  for  which  this  increase  was  most 
pronounced.  They  most  frequently  cited 
cognitive  loss/dementia  (21  percent), 
ADL/functional  rehabilitation  potential 
(17  percent),  delirium  (16  percent),  and 
communication  (15  percent).  Sevenfy- 
two  percent  of  the  directors  of  nursing 
interviewed  stated  that  they  did  not 
believe  it  had  been  at  all  difficult  for 
staff  to  provide  necessary  care  in 
response  to  the  newly  identified  clinical 
problems. 

Comment:  Some  commenters  believed 
that  the  RAPs  are  too  prescriptive,  and 
that  we  are  "legislating  a  cookbook 
approach." 

Response:  RAPs  function  as  resident- 
care  related  assessment  tools  rather  than 
as  clinical  standards.  RAPs  do  not 
contain  prescriptive  mandates  tb 
perform  particular  diagnostic  tests  or 
specialized  assessments.  Rather,  RAPs 
lead  facility  staff  through  a  process  that 
enables  them  to  gain  a  better 
understanding  of  the  resident's  status  in 
a  particular  area. 

For  each  resident,  facility  staff  are 
required  to  make  decisions  regarding 
whether  each  RAP  that  triggered  for  that 
resident  identifies  a  problem  that 
requires  care  planning  and  intervention. 
Staff  are  required  to  proceed  with  a  care 
plan  only  if  clinically  appropriate.  As 
part  of  the  RAP  review  process,  facilities 
are  required  to  document  key 
information  regarding  a  particular  area 
or  condition  that  includes  objective 
findings  and  subjective  complaints  of 
the  resident.  Irrespective  of  RAI 
requirements,  this  type  of  information 
should  be  routinely  assessed  and 
documented  by  a  facility  as  a  part  of 


good  clinical  practice.  We  do  not 
require  that  a  facilify  provide 
documentation  that  addresses  each 
issue  or  question  raised  in  a  particular 
RAP  guideline.  We  disagree  that  the 
RAPs  represent  a  cookbook  approach. 
The  RAPs  are  tested  assessment 
protocols  that  lead  facility  staff  through 
a  focused,  logically  progressive,  clinical 
evaluation  of  the  resident,  relative  to  the 
particular  area  addressed  by  the  RAP. 
The  RAPs  are  not  intended  to  prescribe 
courses  of  action  for  a  facility.  Rather, 
they  provide  a  structured,  problem- 
oriented  framework  for  organizing  MDS 
information  and  additional  clinically 
relevant  information  that  identifies 
medical  problems.  Upon  completion  of 
the  RAPs,  the  facility  staff  will  have: 

•  Identified  clinical  issues  unique  to 
the  resident  that  may  adversely  affect 
his  or  her  highest  practicable  level  of 
well-bein^; 

•  Identified  factors  that  place  the 
resident's  highest  practicable 
functioning  at  risk; 

•  Considered  whether  the  identified 
potential  problems  could  be  prevented 
or  reversal  or  risk  factors  minimized, 
and  evaluated  the  extent  to  which  the 
resident  is  able  to  attain  a  higher  level 
of  well-being  and  functional 
independence;  and 

•  evaluated  ongoing  care  practices  for 
the  individual  resident. 

Comment:  One  commenter  asked  that 
we  not  mandate  standards  for  care 
planning  until  there  is  better 
understanding  of  how  the  assessment 
process  works.  The  commenter  stated 
that  a  great  deal  of  work  needs  to  be 
done  in  setting  up  appropriate  standards 
for  care  planning. 

Response:  Neither  the  RAPs,  nor  any 
other  component  of  the  RAI  contains 
required  standards  of  care  or  standards 
regarding  the  specific  interventions  and 
time  frames  for  evaluation  that  must  be 
present  in  care  plans.  As  noted  in  the 
responses  above,  the  RAPs  are  a 
structured  framework  that  lead  the 
facilify  through  more  in-depth 
assessment;  they  do  not  mandate  a 
course  of  action  for  care  planning.  A 
facilify  has  a  great  deal  of  flexibilify  in 
developing  a  care  plan  to  meet  a 
resident's  individual  needs. 

Comment:  Some  who  commented 
thought  that  the  RAPs  are  too  complex 
and  difficult  to  use.  One  expressed  the 
belief  that  the  RAPs  are  not  the  only 
correct  criteria  for  providing  good  care. 
Another  pointed  out  that  it  has  been  a 
difficult  learning  process  for  facilities  to 
understand  that  the  MDS  provides  only 
raw  data  about  a  resident.  Commenters 
recommended  that  some  of  the  RAP 
items  be  included  in  the  MDS  as  core 
assessment  items. 


Response:  We  agree  that  there  has 
been  a  steep  learning  curve  in  terms  of 
facilities'  understanding  of  the  RAPs 
and  their  abilify  to  integrate  them  into 
day-to-day  clinical  process. 
Anecdotaily,  and  more  recently 
supported  in  the  Research  Triangle 
Institute  study,  facilities  report  that 
understanding  and  use  of  the  RAPs  has 
lagged  well  behind  that  of  the  MDS. 
Recognizing  that  the  system  required  a 
major  learning  process,  we  have  tried  to 
address  the  RAPs  in  newer  versions  of 
our  train-the-trainer  courses  offered 
annually  for  State  RAI  coordinators. 
Initially,  our  courses  and  materials 
focused  on  use  of  the  MDS.  then  use  of 
the  RAPs.  then  integration  of  the  RAI  in 
care  planning.  Many  States  are  still  in 
the  process  of  conducting  training 
sessions  for  providers  on  use  of  the 

RAPs  and  care  planning 

We  also  have  made  revisions  to  the 
RAP  Summary  form  and  our 
instructions  regarding  use  of  the  RAPs 
in  order  to  make  them  easier  to 
understand  and  use.  We  will  continue 
to  refine  our  training  products  as  well 
as  evaluate  facilify  staffs'  ability  to  use 
the  RAPs.  If  problems  are  identified,  we 
are  open  to  exploring  ways  to  revise  the 
RAP  format  or  content  in  order  to  make 
the  comprehensive  assessment  process 
more  meaningful  and  productive  for 
both  facility  staff  and  residents.  We 
have  incorporated  some  additional  RAP 
triggers  into  the  MDS  and  integrated 
assessment  procedures  contained  in  the 
RAP  Guidelines  throughout  the 
instructions  contained  in  the  October 
1995  edition  of  the  RAI  User's  Manual. 

Comment:  A  few  commenters 
suggested  that  we  make  the  RAPs 
available  to  facilities  on  request. 
Commenters  asserted  that  often  there  is 
not  a  copy  at  the  nurse's  station. 

Response:  We  agree  that  it  is 
important  for  the  RAPs  to  be  available 
for  staff  use.  In  1990,  we  sent 
information  to  each  nursing  home 
administrator  regarding  the  RAI,  and 
this  information  included  a  copy  of  the 
RAPs.  Additionally,  in  1990,  we 
provided  each  State  with  a  camera- 
ready  copy  of  the  original  version  of  the 
RAI,  and  in  1995,  we  provided  each 
State  with  a  camera-ready  copy  of  the 
new  RAI.  version  2.0.  States  were  then 
responsible  for  providing  facilities  with 
a  copy  of  the  revised  RAI  including  the 
RAPs. 

We  do  not  believe  it  is  our 
responsibility  to  ensure  that  each 
nursing  home  currently  has  a  copy  of 
the  RAPs.  Facilities  could  request  a 
copy  frt>m  States,  provider  organizations 
or  from  "bther  sources.  However,  we  are 
exploring  strategies  to  improve 
consistent  distribution  of  RAI 
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infonnation  to  mining  homes  and 
•oaure  that  clinical  staff  have  accass  to 
the  RAI  Uaar'a  Manual.  We  believe  that 
for  the  RAP*  to  be  used  as  intended,  a 
copy  of  the  RAPs  should  be  available  at 
each  nursing  station.  States  are 
responsible  for  communicating  with 
Eacilities  regarding  the  State- specified 
instrument  and  should,  therefore, 
ensure  that  the  facilities  have  the  most 
current  RAPs. 

Comment:  Some  commenters  wanted 
more  flexibility  in  using  the  RAPs.  They 
thought  the  RAPs  should  be  adaptable, 
and.  as  professionals,  facility  staff 
should  be  able  to  pick  and  choose 
appropriate  interventions  from  those 
suggested  in  the  RAPs.  Commenters  also 
suggested  that  we  make  the  RAPs 
optjonel.  On*  commenter  believed  that 
ue  teal  product  and  process  forces 
health  care  professionals  into  a  format 
that  stifles  flexibility  and  interferes  with 
the  assessment  and  care  planning 
process.  Another  suggestion  was  to 
allow  a  facility  to  use  the  RAPs  as  a 
flexible  assistive  device  in  care 
planning. 

Response:  We  agree  that  facility  staff 
■re  capable  professionals  and.  as  such, 
should  bfl  able  to  use  the  RAPs  as  is 
appropriate  for  each  individual  resident. 
This  has  always  been  our  intent 
regarding  their  use.  A  facility  may 
nHmtament  the  RAP  assessment. 

Wt  believe  (hat  negative  feelings 
regarding  the  utility  of  the  RAPs  are 
associated  with  lack  of  understanding  of 
their  use.  As  aforementioned,  our 
training  in  the  past  did  not  focus  on  the 
RAPs.  It  has  been  our  experience  that 
facility  staff  who  have  been  properly 
trained  on  the  RAPs  and  integrated 
them  into  their  clinical  practice  are 
convinced  of  their  utility  and  positive 
effects  on  resident  outcomes. 

Wo  do  not  believe  (hat  use  of  the 
RAPs  should  be  optional,  as  they  reflect 
necessary  components  of  a 
comprehensive  assessment.  The  RAPs 
represent  a  standard  methodology  for 
assessing  and  analyzing  certain  aspects 
of  resident  status.  As  part  of  the 
utilization  guidelines  for  the  RAI,  the 
RAPs  ensure  con.<isten(  iden(irication  of 
medical  problems  and  description  of 
functional  capabili(ies.  They 
supplement  the  MDS  to  provide  ■ 
standardized  comprehensive  assessment 
as  is  required  by  (he  Omnibus  Budget 
Reconciliation  Ac(  of  1987  (OBRA  '87). 

Comment:  A  few  rommenters 
suggested  that  we  collaborate  with  the 
Department's  Agency  for  Health  Care 
Policy  and  Research  and  the  industry  (o 
make  (he  RAPs  more  germane  to  current 
industry  practice,  knowledge,  and 
standards.  One  commenter  wanted  us  to 
provide  actual  assessment  tools  and 


dacisioo  trees.  A  State  pixivider 
■eaociation  recommended  that  the  RAI 
contain  fewer  RAPs,  and  furthermore, 
that  we  encourage  facilities  to  develop 
their  own  triggers  consistent  with  their 
care  plannins  sjrstem. 

Aesponse:  We  collaborated 
extensively  with  the  industry  in 
developing  the  original  18  RAPs.  The 
Department's  Agency  for  Health  Care 
Policy  and  Research  was  not  yet  in 
existence  when  we  developed  the 
original  RAPs.  In  revising  the  RAPs.  we 
will  seek  the  input  of  interested  and 
affected  parties.  Regarding  the  comment 
to  develop  assessment  tools  and 
decision  trees,  it  would  be  difficult  for 
us  to  develop  decision  trees  that  cover 
all  possible  scenarios.  We  do  not  wish 
to  require  such  a  methodology  for 
completing  the  RAPs.  as  it  would  limit 
the  flexibility  of  facilities.  Most 
providers  have  tended  to  request  that 
we  develop  more  RAPs,  rather  than 
fewer.  We  have  an  ongoing  process  for 
developing  new  RAPs  by  clinical 
experts  and  validating  the  RAPs  through 
testing.  Also,  we  will  review  the  content 
of  the  current  RAPs  to  ensure  that  they 
contain  information  pertinent  to  the 
changing  nursing  home  population.  We 
do  not  anticipate  issuing  changes  to  the 
RAPs  more  CrequentJy  than  once  a  year. 
States  may.  with  our  approval,  revise 
their  inatnimants  as  frequently  as  they 
deem  neoeaaary. 

Triggers  are  risk  factors  or  strengths 
that  are  indicative  of  a  need  for 
additional  assessment.  They  do  not 
au(omatically  flag  all  problems  worthy 
of  care  planning.  The  original  triggers 
were  developed  using  an  expert 
consensus  process  and  have  been 
empirically  validated.  As  such,  it  is 
inappropriate  (o  suggest  that  a  facHity 
identify  its  own  triggers  based  on  their 
care  planning  systems.  A  facility  may 
choose  to  add  additional  triggers,  but 
must  use  at  least  the  triggers  identified 
in  the  State  RAI.  Facility  staff  may 
choose  to  aaaaas  residents  using  the 
RAPs  even  if  the  RAPs  are  not  triggered. 

Comment:  Commenters  suggested  that 
we  emphasize  that  the  RAP  process  is 
not  limited  to  the  completion  of  the 
RAP  Summary  form.  It  includes  the 
need  to  understand  why  the  resident's 
condition  triggered  the  RAP.  The 
commenter  also  recommended  that  the 
RAI  Training  Manual  contain  a  set  of 
examples  concerning  how  to  use  the 
information  in  the  RAPs  as  part  of  the 
assessment  process. 

Response:  We  agree  that  the  RAP 
process  is  not  merely  filling  out  (he  RAP 
Summary  form,  bu(  is  an  important  link 
between  gathering  assessment 
information  and  developing  the 
appropriate  care  plan.  In  April  1992.  we 


issued  guidance  to  our  regional  offices 
and  the  States  regarding  the  RAP 
process  and  other  policy  iasuas.  We  also 
shared  this  information  Mdth  provider 
and  consumer  organizations.  We  have 
revised  the  RAI  User's  Manual  to 
include  this  guidance  and  more  specific 
instructions  and  examples,  including 
RAP  docxunentation  and  linkages  to  care 
planning.  In  October  1995,  we 
distributed  to  States  and  associations 
"train  the  trainer"  materials  that 
included  special  course  content  for  RAI 
surveyors  and  trainers.  This  included 
instructions  on  using  the  RAPs. 

Comment:  A  commenter  urged  that 
we  structure  the  RAPs  so  that  they 
identify  resident  problems, 
complicating  conditions  and  risk 
fiacton.  The  individual  stated  that  some 
RAPs  are  currently  in  this  structure  and 
that  this  would  make  the  RAPs  easier  to 
use. 

Responte:  We  believe  that  all  RAPs 
presently  contain  this  information. 
However,  we  are  open  to  reviewing  the 
RAPs  to  ensure  that  their  format  is 
coiuistent  as  a  part  of  our  ongoing  RAP 
review  and  refinement  process  that  we 
began  in  1995. 

Comments  on  the  Development  of  a 
Computerized  National  Data  Base  of 
Assessment  Information 

Comment:  Generally,  commenters  that 
supported  the  proposed  requirement  to 
computerize  the  MDS  included  State 
governments  and  national  and  State 
provider  organizations.  One  State 
expressed  the  belief  that 
computeriza(ion  should  be  optional; 
they  thought  that  States  should 
determine  when  and  whether 
participation  is  feasible  given  the  States' 
prevailing  conditions. 

Response:  We  intend  to  implement  a 
Federal  process  for  assuring  and 
improving  quality  in  this  country's 
nuraing  homes  which  relies  on  resident- 
level  MDS  assessment  data  reported  by 
nursing  homes  participating  in 
Medicaid  and  Medicare.  Furthermore, 
our  intention  is  to  improve  the  Federal 
long  term  care  survey  process  by  using 
information  derived  from  MDS  data  to 
identify  potential  quality  problems 
within  nursing  facilities.  'The  goals  of 
this  approach  are  twofold:  to  improve 
care  received  by  beneficiaries  by 
enhancing  the  timeliness  and 
effectiveness  of  facility  monitoring;  and 
to  better  utilize  survey  agency  resources 
by  targeting  potential  problem  facilities- 
and  by  focusing  onsite  survey  activities 
on  specific  problem  areas  within  a 
facility. 

We  view  the  collection  of  MDS  data 
and  its  use  within  a  standardized  survey 
process,  as  defined  under  our  State 
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Operations  Manual  as  being  consistent 
with  our  current  practices.  Under  the 
present  survey  process,  the  facility  must 
submit  specific  information  to  the  State 
survey  agency,  including  data  on 
resident  census,  facility  staffing  and 
ownership  status.  These  facility-specific 
data,  along  with  other  information 
gathered  by  the  survey  team  (for 
example,  facility  deficiency 
information)  are  currently  maintained 
both  at  State  agencies  and  within  a 
national  data  base  maintained  by  HCFA. 
In  addition,  survey  teams  review 
residents'  clinical  records  and  other 
resident-specific  information.  The 
submission  and  use  of  MDS  data  within 
the  context  of  facility  regulation  is 
entirely  consistent  with  existing 
practices  and  our  obligation  to  collect 
the  information  necessary  to  ensure  the 
quality  of  care  provided  to  residents  of 
Medicare  and  Medicaid  certified  long 
term  care  facilities. 

Automated  data  collection  is  essential 
to  meaningful  analysis  of  the  quantity  of 
data  collected.  The  MDS  data  system 
would  allow  us  to  expand  our  existing 
system  for  gathering  data  related  to 
quality,  and  provide  us  with  ob)ective 
and  detailed  measures  of  the  hralth 
status  and  care  outcomes  for  residents  of 
a  facility.  Coupled  with  facility 
characteristic  and  deficiency  history 
data,  we  expect  the  MDS  system  will  be 
more  reliable  and  effective  in 
supporting  early  identification  of 
potential  care  problems  and  directing 
the  survey  process  towards  these 
identified  problem  areas. 

In  their  roles  as  our  agents  for 
conducting  regulatory  survey  and 
quality  assurance  activities.  States  will 
be  required  to  process  and  analyze  MDS 
data  reported  by  facilities  to  meet  the 
objectives  stated  above.  MDS 
information  collected  by  States  will  also 
be  used  to  construct  a  national 
repository  of  MDS  assessments.  The 
national  data  base  will  be  used  to  serve 
numerous  functions:  to  study  and  refine 
the  quality  measures  used  to  direct 
survey  activities  of  State  agencies  (for 
example,  to  enhance  the  ability  of  these 
indicators  to  support  survey  targeting); 
to  understand  the  characteristics  of  the 
nation's  nursing  home  residents  and  the 
services  they  receive;  to  measure  the 
impact  of  regulation  and  assist  in  the 
formulation  of  national  health  care 
policy;  and  to  provide  researchers  with 
information  needed  to  evaluate  the 
outcomes  of  various  types  of  care  and  to 
improve  standards  of  clinical  practice. 

(Jur  authority  to  require 
computerization  of  MDS  information  is 
based  on  our  general  authority  to  set 
health  and  safety  standards  for 
providers  under  sections  1819(f)(1)  and 


1919(f)(1)  of  the  Act.  We  will  use  the 
computerized  data  to  establish 
standards,  evaluate  a  facility's 
compliance  with  these  standards,  and 
review  the  standards'  effectiveness  and 
their  continued  appropriateness.  For 
example,  analysis  of  MDS  assessments 
within  a  national  repository  might 
indicate  an  increase  in  the  number  of 
residents  suffering  bom  depression.  We 
may  then  develop  standards  to  assist 
facility  staff  in  detecting  and  treating  the 
disease.  Such  a  standard  could  then  be 
evaluated  and  its  effectiveness  assessed 
by  a  process  of  continually  re-analyzing 
the  MDS  data  base  for  changes  in  the 
prevalence  of  this  characteristic  over 
time. 

Computerization  of  RAI  data  is  also 
consistent  with  our  authority  under 
sections  1819(h)(3)  and  1919(h)(3)  of  the 
Act  to  perform,  review  and  validate 
facility  surveys.  As  is  discussed  above, 
we  intend  to  revise  the  survey  process 
to  utilize  computerized  assessment  data. 
The  new  process  will  be  an  information- 
based  approach,  oriented  around  quality 
measures  derived  from  computerized 
MDS  data,  as  well  as  other  sources  of 
information.  Furthermore,  sections 
1819(gK2)(A)(I)  and  igi9(g)(2)(A)(I)  of 
the  Act  mandate  that  we  subject 
facilities  to  a  "standard"  survey.  The 
availability  of  computerized  assessment 
data  will  improve  our  ability  to  make 
the  survey  process  more  standard  and 
consistently  implemented  within  the 
across  the  States. 

Ciurently,  part  of  the  standard  survey 
includes  an  assessment  of  the  status  of 
a  sample  of  residents  over  time  to 
determine  whether  the  facility  has 
assisted  the  residents  to  attain  or 
maintain  their  highest  practicable  level 
of  well-being.  Computerized  assessment 
data  will  be  instrumental  in  that  it  will 
allow  a  complete  monitoring  of 
characteristics  of  "all"  residents, 
including  changes  in  their  functional 
status  over  time.  Furthermore,  under  the 
current  survey  process,  we  can  only 
determine  changes  in  resident  status 
and  a  facility's  relative  success  in 
maintaining  resident  well-being  cross- 
sectionally  during  an  annual  onsite 
survey.  MDS  computerization,  on  the 
other  hand,  provides  the  ability  to 
monitor  resident  functional  status  and 
other  characteristics  through  a 
longitudinal  process  of  continuous 
measurement. 

These  uses  of  computerized  RAI  data 
also  provide  justification  for  requiring 
computerization  under  our  overall 
program  supervision  responsibilities 
and  general  rulemaking  authority  under 
section  1102  of  the  Act,  to  the  extent 
that  the  information  will  be  used  for 
general  monitoring  of  care  and 


beneficiary  needs.  This  computerized 
information  will  ensure  that  program 
standards  set  forth  in  sections  1819(b) 
and  1919(b)  of  the  Act  are  met,  that  the 
program  is  being  properly  administered, 
and  that  beneficiaries  are  being  served, 
as  contemplated  generally  by  die  Act. 
We  address  elsewhere  the  further  uses 
of  the  data  for  monitoring  the  Medicaid 
and  Medicare  programs. 

In  addition  to  the  authority  cited 
above,  to  the  extent  that  the  RAI  data  are 
collected  solely  for  Medicaid  purposes, 
section  1906(a)(6)  of  the  Act  requires 
State  agencies  to  make  reports  as 
required  by  the  Secretary.  As  discussed 
above,  the  RAI  data  are  essential  for  the 
Secretary's  evaluation  and  monitoring 
responsibilities  under  the  Act 

We  disagree  with  suggestions  to  offer 
States  a  choice  to  participate  in  the 
proposed  national  MDS  data  base  for  a 
number  of  reasons.  First,  the  processes 
being  regulated  by  Federal  authority  via 
State  agencies  (healthcare  delivery  and 
associated  standards  of  care)  do  not 
have  varying  criteria  from  one  State  to 
the  next.  In  other  words,  standards  of 
medical  care  and  health  service  delivery 
do  not  vary  across  States;  health 
standards  in  New  York  are  the  same  as 
those  in  Alaska.  This  commonality  has 
reasonably  led  to  the  formulation  of  one 
national  set  of  regulations  to  evaluate 
provider  performance  with  respect  to 
these  common  health  standards.  It  is  our 
belief  that  this  standard  regulatory 
approach  is  in  the  best  interest  of  the 
nation's  healthcare  consumera  with 
respect  to  both  ensuring  consistent 
delivery  of  services  across  States  and 
with  respect  to  the  healthcare  industry's 
reasonable  expectation  to  operate  under 
a  single  set  of  rules  and  requirements. 
Thus,  as  this  standard  approach  to  "* 

facility  regulation  evolves  over  time, 
with  its  s[>ecific  objectives  for 
continuous  improvement  and 
refinement,  it  is  appropriate  for  us  to 
require  our  agents  (in  other  words, 
States)  to  adopt  the  standard  processes 
and  mechanisms  required  to 
consistently  implement  these  new    . 
approaches. 

Specifically,  allowing  Statasrto  choose 
not  to  adopt  a  standard  system  for  MDS 
information  will  adversely  affect  our 
ability  to  meet  the  objectives  for  these 
data.  The  following  goals  cannot  be  met 
without  consistent  implementation  of 
the  MDS  system  and  process  standards 
across  all  States: 

•  The  ability  to  construct  a  modem 
regulatory  model  provides  a  reliable  and 
objective  means  of  measuring  facility 
performance.  MDS  information  gathered 
and  maintained  by  a  standard  system  in 
each  State  provides  an  information 
structure  capable  of  providing  this 
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alternate  approach  to  measuring  quality 
and  creates  the  foundation  for  an 
information-based  regulatory  model. 
The  ability  to  successfully  implement 
such  an  approach  is  directly  tied  to 
process  standardization  across  States. 

•  If  States  are  allowed  to  chooae  not 
to  operate  this  standard  system,  then  we 
would  not  be  capable  of  developing  and 
implementing  a  facility  targeting  system 
or.  information-based  survey  process 
consistently  across  States;  thus,  at  best, 
an  environment  would  exist  in  which 
facilities  in  one  State  would  be  subject 
to  different  quality  monitoring  and 
survey  approaches  than  facilities  in  a 
neighboring  State. 

•  Our  ability  to  build  a  centralized 
national  repository  to  support  our 
various  objectives  with  respect  to 
quality  monitoring,  policy,  program  and 
regulatory  development  and  evaluation, 
and  to  facilitate  healthcare  research,  is 
dependent  on  our  ability  to  receive 
reliable  and  timely  MDS  information 
from  each  State.  Without  a  standardized 
MDS  collection  system  in  each  State, 
the  development  of  this  MDS  repository 
will  be  severely  limited  if  not  entirely 
impossible  due  to  the  prohibitive  costs 
associated  with  interacting  with  varying 
system  implementations  in  each  State. 
Furthermore,  without  full  participation 
of  each  State  in  this  program,  the 
general  representativeness  and 
usefulness  of  the  information  in  the  data 
base  will  likely  be  skewed  or  biased, 
depending  on  which  States  choose  to 
participate.  This  would  affect  the 
validity  of  the  information  and  could 
seriously  limit  its  application  for  health 
resource  planning  and  research  of  value 
to  State  and  Federal  governments. 
providers  and  consumers. 

*••  Finally,  States  will  play  a  critical 
role  in  informing  consumers  in  that 
States  will  make  aggregate  MDS 
information  available.  This  information 
will  allow  potential  residents  or  their 
family  members  to  select  a  facility  that 
may  best  suit  their  needs.  Without  a 
standard  approach  and  system  for 
developing  these  public  information 
resources,  consumers  and  advocacy 
groups  wiU^ot  have  reliable,  consistent 
and  comparable  information  healthcare 
providers  across  States. 

Comment:  In  commenting  on  what 
specific  uses  States  would  have  for  the 
computerized  data,  commenters 
discussed  using  the  data  in  the  nursing 
home  survey  process.  One  State 
believed  that  the  data  would  assist  State 
survey  agencies  to  focus  the  survey 
process  and  set  norms.  A  consumer 
advocacy  organization  pointed  out  that, 
based  on  the  strengtlis  and  weaknesses 
of  a  facility,  a  State  could  individualize 
the  composition  of  the  survey  team  sent 


to  evaluate  the  facility's  regulatory 
compliance.  In  other  words,  the  number 
and  ty(>e  of  surveyors  sent  onsite  would 
be  based  on  the  types  of  potential  care 
problems  identified  at  the  facility.  For 
example,  if  a  facility  had  a  high 
prevalence  of  antipsychotic  drug  use, 
the  survey  team  would  include  a 
pharmacist.  This  approach  has  the  dual 
benefits  of  maximizing  limited  survey 
agency  resources  by  better  targeting 
them  against  the  most  likely  problem 
areas,  and  for  minimizing  the  general 
invasiveness  of  the  survey  process 
within  the  facility  by  focusing  the 
process  on  key  problem  areas. 

The  MDS  data  set  provides  objective 
and  consistent  measures  of  a  number  of 
facility  care  and  outcome  f>arameters. 
By  comparing  individual  providers  to 
"gold  standards"  and  other  peer  group- 
based  norms  on  each  of  these 
parameters.  States  can  identify  high  and 
low  facility  performance  outliers  on 
measures  associated  with  the  quality  of 
care  and  the  quality  of  life  for  residents 
of  these  fiscilities.  Commenters  also 
suggested  that  the  data  could  be  used  to 
replace  some  resident-level  information 
currently  collected  during  the  survey 
pr(x»ss  on  a  form  called  the  Resident 
Census  and  Conditions  of  Residents 
(HCFA-672),  as  well  as  other  reporting 
forms  for  State  and  Federal  needs, 
which  would  reduce  facility  burden. 
The  MDS  assessment  contains  detailed 
resident  characteristics  that  can  be  used 
to  eliminate  all  other  forms  and 
resident-level  data  collected  by  facilities 
to  meet  State  and  Federal  requirements. 
One  commenter.  however,  believed  that 
the  information  should  not  be  collected 
by  the  survey  agency  and  used  for 
investigations  or  enforcement 

Response:  As  described  in  prior 
responses,  MDS  data  will  assist  State 
survey  agencies  in  a  plethora  of  ways  to 
achieve  greater  efficiencies  in 
monitoring  quality  of  care  and  ensuring 
the  highest  levels  of  quality  of  care  and 
quality  of  life  for  residents  of  nursing 
hcilities.  These  examples  include: 

•  Problem  identification:  the 
capability  to  reliably  target  areas  for 
investigation  of  potential  resident  care 
problems  prior  to  and  in  support  of  the 
onsite  survey  process; 

•  Survey  targeting  and  scheduling: 
the  ability  to  determine  survey 
frequency  and  scope  based  on  specific 
indicators  of  potential  care  problems; 

•  Tailoring  survey  team  composition 
to  specific  problem  potentials  in 
facilities  to  most  efficiently  use  limited 
staff  and  resources.  It  is  important  to 
note  that  States  currently  are  not 
prohibited  from  considering  nursing 
home  characteristics  when  determining 
survey  team  composition,  provided  that 


the  team  includes  a  registered  nurse. 
The  State  Operations  Manual  notes  in 
section  2801  that  to  the  extent  practical, 
the  team's  composition  should  reflect 
the  type  of  facility  surveyed:  and 

•  Conducting  cost/benefit  analysis  of 
care  approaches,  based  on  resident 
outcome  data  adjusted  for  case-mix 
classification  categories.  This  is 
consistent  with  the  Department's 
medical  treatment  effectiveness 
initiative. 

Many  software  programs  currently 
used  by  nursing  homes  to  enter  MDS 
information  already  have  the  capacity  to 
generate  timely  resident  census 
information  such  as  that  found  on  the 
HCFA  form  672.  Several  States  are  also 
developing  systems  to  facilitate  this 
activity  for  providers.  The  availability  of 
the  MDS  standard  system  will  provide 
significantly  more  detail  on  resident 
characteristics  than  general  census 
information,  and  will  make  use  of 
definitions  that  have  been  clinically 
developed  and  refined  to  maximize  both 
reliability  and  validity.  As  such,  the 
MDS  will  create  a  whole  new  model  for 
understanding  and  communicating 
about  resident  characteristics.  This  new 
model  will  far  outperform  the  limited 
view  of  residents  that  can  be  derived 
from  information  from  current  sources, 
such  as  the  Form  672. 

We  further  believe  that  automated 
resident  status  information  has  much 
more  potential  to  further  decrease  the 
amount  of  paper  work  associated  with 
the  survey  process.  We  have  recently 
completed  an  evaluation  of  the  survey 
process  and  intend  to  make  ongoing 
refinements  to  incorporate  new 
technologies  and  increase  the  efficiency 
of  the  survey  process. 

Comment:  One  commenter  stated  that 
using  computerized  data  to  target 
surveys  would  resemble  a  "big  brother" 
environment  and  not  one  conducive  to 
accurate  assessments  for  fear  of 
investigations  based  upon  minimal  data. 

Response:  We  disagree  that  using 
assessment  data  to  target  the  survey 
process  would  resemble  a  "big  brother" 
environment  or  that  fear  of 
investigations  would  affect  the  accuracy 
of  assessments.  Facilities  already  submit 
significant  resident-level  information  to 
support  both  survey  agency  functions 
and  for  claims  processing  under 
Medicaid  and  Medicare.  These  data 
have  been  collected  for  years  without 
the  adverse  effects  suggested  by  a  "big 
brother"  analogy;  instead,  to  the  extent 
that  facility  information  has  been  made 
public  (for  example,  release  of  survey 
and  complaint  results  and  findings),  this 
release  has  served  to  provide  valuable 
information  to  those  interested  in 
promoting  the  quality  of  life  in  nursing 
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facilities.  There  is  no  reason  to  believe 
that  collection  and  analysis  of  MDS 
information  will  not  similarly  be  used 
in  the  interests  of  the  general  public 
with  respect  to  their  right  to  know  the 
quality  of  healthcare  services  delivered 
by  Medicaid  and  Medicare  providers. 
The  MDS  simply  provides  a  better, 
more  powerful  mechanism  than  is 
currently  available  to  observe  and  report 
resident  condition  or  to  monitor  facility 
quality  and  safeguard  the  rights  of 
residents  of  these  facilities.  The  MDS  is 
a  tool  for  measuring  healthcare  facility 
performance,  which  also  creates  a 
foundation  for  improving  the 
effectiveness  of  regulatory  agencies  as 
well  as  their  operational  efficiency. 

Having  a  standard  MDS  repository 
available  within  State  and  Federal 
agencies  provides  a  rich  information 
resource  to  serve  many  objectives:  it 
will  provide  access  to  reliable 
information  and  standard  measures  of 
resident  characteristics  for  the  many 
groups  interested  in  improving  care  and 
quality  of  life  in  nursing  homes, 
including  consumer  advocates  and 
researchers;  and.  the  MDS  will  support 
many  other  programs  within  States 
including  providing  the  basis  for 
Medicaid  payments  as  is  currently  in 
effect  in  a  number  of  States. 

Clearly,  the  availability  of  MDS 
information  within  standardized 
Federal  systems  maintained  by  States 
directly  benefits  the  general  public  as 
consumers  of  healthcare  services  and 
generally  enhances  the  public 
knowledge  of  the  quality  of  these 
services. 

Fiuthennore.  we  expect  that  the  MDS 
repository  will  enable  HCFA  or  its  State 
agent,  or  both,  to  provide  facilities  with 
analytic  reports  based  on  aggregated 
resident  characteristics.  This  is 
consistent  with  a  quality  improvement 
model,  as  it  allows  facilities  to  compare 
themselves  to  other  homes  that  are 
similar  in  terms  of  size  and  resident 
demographics.  This  directly  promotes 
facilities  as  they  seek  to  develop  their 
own  in-house  quality  assurance 
programs.  Ultimately,  facilities  may  use 
the  data  in  ways  that  would  analyze 
allocation  of  resources,  and  demonstrate 
efficiencies  in  caring  for  certain  types  of 
residents,  and  in  turn,  negotiate  with 
managed  care  organizations  for 
admission  of  certain  types  of  residents. 

We  recognize  that  information 
contained  within  the  MDS  assessment  is 
sensitive  and  must  be  safeguarded,  and 
that  protecting  the  privacy  of  residents 
is  essential.  In  establishing  a  system  of 
records  for  storage  of  MDS  data,  both 
HCFA  and  the  States  (as  HCFA's 
contractors  in  performing  survey 
functions)  must  comply  with  the 


Privacy  Act,  which  applies  to  Federal 
systems  of  records  containing 
individually-identifiable  information. 
While  we  can  make  public  aggregate 
summaries  of  the  data,  there  are  strict 
Federal  guidelines  for  the  release  of 
individually-identifiable  information  by 
Federal  agencies  to  any  individual  or 
organization.  We  can  only  release 
individually-identifiable  information  if 
a  disclosure  provision  exists  in  the 
Privacy  Act  System  of  Records  that  is 
published  In  the  Federal  Register.  We 
review  requests  on  an  individual  basis, 
according  to  the  provisions  of  the 
Privacy  Act.  Refer  to  the  more  detailed 
discussion  later  in  this  preamble 
concerning  protection  of  privacy. 
In  summary,  it  is  clear  that  the 
availability  of  structured  analyses 
derived  from  MDS  information  will 
empower  those  working  with  a  variety 
of  approaches  to  improve  the  lives  of 
residents  of  nursing  homes.  Whereas  the 
big  brother  term  suggests  a  scenario  in 
which  the  interests  of  the  individual  are 
sacrificed  to  promote  the  interests  of  the 
State,  this  is  clearly  not  the  case  with 
respect  to  the  objectives  for  MDS 
information.  Instead,  MDS  information 
will  be  used  to  directly  support  the 
interests  of  individual  nursing  home 
residents  by  substantially  enhancing  our 
understanding  of  healthcare  delivery  in 
nursing  homes  and  by  creating  a 
standard  fiamework  for  monitoring  the 
quality  of  this  care. 

Comment:  A  few  commenters  noted 
that  computerized  assessment  data 
would  support  a  case-mix 
reimbursement  system,  and  that  it 
would  be  helpful  to  be  able  to  compare 
facilities  with  similar  case-mix  levels. 

Response:  Our  Office  of  Research  and 
Demonstrations  began  the  Nursing 
Home  Case-mix  and  Quality 
Demonstration  in  1989.  One  goal  of  the 
demonstration  is  to  design,  implement 
and  evaluate  a  nursing  home  payment 
and  quality  monitoring  system  for 
Medicare  skilled  nursing  facilities  based 
on  resident-level  information  contained 
in  an  expanded  set  of  MDS  data.  States 
participating  in  the  demonstration  are 
also  using  MDS  data  to  calculate 
reimbursement  under  Medicaid. 
Computerized  information  from  the 
demonstration's  data  base  will  provide 
information  on  outcomes  and  processes 
of  care,  stratified  by  case-mix  and  other 
characteristics  in  the  six  participating 
States.  This  will  also  provide  a 
mechanism  by  which  to  evaluate  the 
effect  of  reimbursement  on  quality 
issues. 

Several  other  Medicaid  agencies  in 
States  not  participating  in  the 
demonstration  have  chosen  to 
independently  implement  an  MDS- 


based  case-mix  system  for  setting 
payment  rates  for  facilities  and  for 
determining  coverage.  Numerous  other 
States  are  currently  studying  moving 
toward  a  case-mix  payment  system 
based  on  the  MDS.  Furthermore.  States 
have  identified  a  plethora  of  othiar 
functions  to  be  supported  by 
information  contained  on  the  MDS 
assessment  form,  these  functions 
include:  utilization  review,  service 
placement,  and  improvement  in  the 
States'  ability  to  monitor  and  evaluate 
the  cost-effectiveness  and  quality  of  care 
and  services  provided  under  the 
Medicaid  program. 

At  least  two  States  have  already 
incorporated,  or  plan  to  incorporate. 
MDS  information  into  their  Medicaid 
management  information  system.  West 
Virginia  notes  that  to  do  so  will  allow, 
the  State  to  fine-tune  its  long  term  care 
rate  setting  and  payment  methodology. 
West  Virginia  integrated  its  stand-alone 
long  term  care  payment  process  into  the 
Medicaid  management  information 
system.  The  system  captures  monthly 
diata  to  calciUate  the  resident-specific 
case-mix  index.  An  electronic  billing 
system  was  infplemented  through  the 
Medicaid  management  information 
system,  which  i^culates  the  base  rate 
reimbursement  for  all  Medicaid 
beneficiaries,  as  well  as  the  additional 
payment  due  based  on  the  case-mix 
acuity  determined  from  an  expanded  set 
of  MDS  data.  The  MDS  reporting  system 
not  only  enables  the  Medicaid  agency  to 
conduct  utilization  review,  but  also 
allows  the  survey  agency  to  use  the 
reports  for  quality  of  care  issues. 
Another  State  nas  a  legislative 
mandate  to  integrate  to  the  fullest  extent 
possible,  its  MDS  system,  preadmission 
screening  and  aimtial  resident  review 
system,  and  treatment  authorization 
request  system.  The  State  points  out 
that,  because  it  uses  a  composite  per 
diem  rate,  the  State  agency  has  little 
ability  to  comprehensively  review  and 
adjust  approval  or  reimbursement 
systems  in  order  to  improve  the  quality 
of  care,  increase  efficiency,  or  control 
costs  in  long  term  care.  We  believe  that 
integration  of  the  MDS  and  the 
Medicaid  management  information 
system  will  support  the  objectives  of  Its 
Medicaid  program,  including  provision 
of  the  highest  practical  level  of  care  and 
management  of  available  funds  in  a 
fiscally  prudent  maimer  to  maximize 
purchasing  power.  The  State  maintains 
that  its  system  will  provide  information 
to  facilities.  State  and  Federal  agencies, 
and  to  the  public  that  vdll  improve  the 
quality  and  cost  effectiveness  of  care 
delivered  in  the  State. 

Comment:  Another  use  of 
computerized  resident  data  that 
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commenters  addressed  was  to  support 
policy  analysis  and  monitoring  of 
trends.  One  State  noted  that  the  data 
could  be  used  to  inform  and  improve 
general  Medicare  and  Medicaid  policies. 
Another  State  gave  the  example  of  using 
the  data  as  a  tracking  system  for 
prevalence  of  pressure  sores,  restraints, 
and  drug  therapy.  A  commenter  stated 
that  data  could  be  used  by  the 
appropriate  quality  monitoring 
personnel  in  the  State  to  increase  the 
probability  of  detecting  and  analyzing 
State-wide  health  care  problems. 
Another  State  commenter  suggested 
using  the  data  at  the  resident-speciHc 
level  to  determine  an  individual's  needs 
for  assistance  with  activities  of  daily 
living  and  other  required  services.  The 
commenter  also  discussed  analyzing 
aggregate  information  for  residents  by 
facility. 

Response:  We  agree  that  these  data 
will  benefit  both  the  policy  and 
operational  components  of  States  and 
the  Federal  Government  as  well  as 
provide  valuable  information  to  the 
consumers  of  long  term  care  services. 

Potential  benefits  in  policy 
development  and  evaluation  expected 
from  this  information  include  the 
following: 

•  Foremost  is  the  added  operational 
efBciency  derived  firom  the  MDS'  ability 
to  support  a  multitude  of  applications 
and  programmatic  objectives.  As  a 
single  form  designed  to  capture  a 
comprehensive  view  of  residents  and 
related  facility  care  practices,  when 
submitted  within  the  context  of  a 
standardized  data  management  system, 
it  greatly  reduces  the  operational  costs 
of  data  gathering  as  compared  to  current 
program  requirements  involving 
multiple  forms  and  submissions  from 
the  facility.  For  example,  many  States 
receive  three  different  categories  of 
resident  information  from  ^cilities, 
each  requiring  separate  forms  and 
submission  rules:  placement 
determination  forms  (for  example, 
preadmission  screening  and  resident 
review),  payment-oriented  clinical 
information  to  support  case-mix 
adjustment  (for  example,  Minnesota's  or 
West  Virginia's  case-mix  assessments), 
and  survey-oriented  forms  describing 
resident  characteristics.  With  the 
breadth  of  data  collected  on  the  MDS, 
the  requirements  in  each  of  these 
examples  can  easily  be  met  via  a  single 
submission  of  MOS  data;  thus,  the 
operational  overhead  and  associated 
costs  for  both  facility  and  State  are 
reduced. 

•  At  the  national  level,  policy 
decision-mailing,  development,  and 
evaluation  are  supported  through  the 
creation  of  a  standard  means  to  analyze 


State  differences  in  the  quality  of 
services  and  resident  care  outcomes  in 
the  nation's  17,000  certified  long  term 
care  facilities. 

•  By  deriving  both  payment  and 
quality  functions  from  a  single 
instrument,  a  framework  is  developed  to 
closely  monitor  the  relationship 
between  payment  and  corresponding 
service  delivery,  and  to  provide  an 
objective  basis  upon  which  incentives  to 
promote  and  reward  outstanding  care 
patterns  and  outcomes  can  be  built. 

With  respect  to  support  for  survey 
agency  operations,  creation  of  a 
standardized  MDS  repository  in  State 
agencies  provides  the  framework  for  the 
development  of  an  information-driven 
survey  process  by  which  the  frequency 
and  scope  of  facility  review  are  based  on 
objective  measures  of  a  facility's 
performance  in  comparison  to 
established  standards.  This  information- 
based  survey  concept  and  its  beneOts 
are  discussed  in  prior  sections  of  this  » 
regulation. 

Comment:  We  also  received  other 
suggestions  and  examples  of  ways  that 
States  are  currently  using  computerized 
MDS  data.  A  few  States  indicated  that 
they  are  using  or  could  use  the  data  for 
resident  review  requirements  under  the 
preadmission  screening  and  resident 
review  program  (PASRR).  Other  ideas 
included: 

•  Relating  to  research  support,  MDS 
information  will  support  both  basic 
clinical  research  activities  as  well  as 
practical  applications  such  as 
identifying  issues  for  "best  practice" 
conferences. 

•  Using  the  resident  data  to  identify 
strengths  of  each  facility,  staffing 
patterns,  common  diagnoses,  and 
resident  characteristics  (suggested  by  a 
professional  orcanization). 

•  Using  the  aata  for  health  planning 
related  to  long  term  care  services, 
certificate  of  need  decision-support, 
projecting  nursing  home  bed  need,  and 
determining  characteristics  and  care 
needs  of  current  residents. 

•  Identifying  industry  and  surveyor 
training  needs  with  respect  to  changing 
demographics  and  industry  structural 
delivery  mechanisms  (for  example,  as 
service  delivery  blends  across  multiple 
traditional  care  settings). 

One  State  commenter  expressed  the 
belief  that  the  paperwork  burden  in  that 
State  would  be  reduced  by  having  MDS 
data  available  for  a  variety  of  purposes. 

Response:  We  agree  that  potential 
benefits  exist  for  all  of  the  above  listed 
uses  of  automated  assessment 
information.  A  standardized  system  for 
MDS  data  collection  and  analysis  that 
we  will  be  providing  to  States  will 
facilitate  States'  and  facilities'  ability  to 


make  use  of  these  data  by  creating  an 
infrastructure  for  managing,  analyzing 
and  distributing  information  to  meet 
these  varying  program  objectives. 

Comment:  A  commenter  did  not  think 
that  a  facility  could  determine  staffing 
patterns  frx)m  the  MDS  data  set.  which 
would  negate  its  ability  to  be  used  in 
determining  differential  rates  of 
payment. 

Response:  The  commenter  is  partially 
correct,  in  that  the  RAI  does  not 
explicitly  collect  information  on 
staffing.  However,  staffing  standards, 
staffing  mix,  and  minimum  staffing 
requirements  are  already  well 
understood  with  respect  to  the  intensity 
of  care  required  for  a  given  resident  and 
his  or  her  clinical  characteristics.  There 
are,  in  fact,  several  commercially 
available  systems  that  currently  use 
MDS  data  and  derived  resident 
characteristics  information  to  assist 
facility  administrators  in  setting 
appropriate  staffing  levels  according  to 
the  mix  of  resident  care  requirements  in 
their  facility. 

Furthermore,  with  respect  to  State 
payment  and  rate  setting.  States  that 
currently  use  an  MDS-based  case-mix 
payment  approach  have  adopted  the 
resource  utilization  group  methodology 
for  the  payment  determination.  This 
methodology  is  based  on  resource 
groupings  that  are  created  through  time 
studies  of  facility  staff  as  they  carry  out 
their  daily  care  tasks.  These  time  study 
data  are  then  linked  to  corresponding 
resident  characteristics  data  to 
determine  levels  of  care  resource 
utilization  (staff  time,  supplies,  etc.)  for 
given  sets  of  care  needs. 

Thus,  in  this  approach,  staff 
requirements  are  implicit  in  the    - 
determination  of  each  distinct  care 
grouping,  each  of  which  is  then 
associated  with  a  specific 
reimbursemeht  rate.  Residents  with 
complex  care  characteristics  fall  into  a 
higher  reimbursement  group  which 
directly  reflects  the  additional  staff 
resources  required  to  care  for  that 
resident.  In  more  sophisticated  States, 
these  models  have  been  extended  to 
allow  for  staffing  pay  rate  differences 
across  various  regions  within  the  State 
(for  example,  urban  vs.  rural  staff  pay 
differentials). 

The  current  MDS  2.0  assessment  form 
includes  calculations  for  several  of  the 
most  common  variations  of  the  resource 
utilization  group's  scoring  in  the 
standard  specification  for  MDS  data. 
Therefore,  States  that  do  not  currently 
use  case-mix-based  reimbursement  will 
still  have  an  implicit  and  proven 
method  of  measuring  the  relative  care 
and  staffing  requirements  of  residents 
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according  to  widely  accepted  norms  for 
such  comparisons. 

Again,  the  ability  to  support  this 
functionality  is  created  by  the 
deplo)rment  of  the  standardized  system 
for  managing  State  MDS  data 
repositories,  upon  which  such  resource 
utilization  groups-oriented  analyses  will 
be  derived. 

Comment:  We  requested  public 
comment  on  whether  to  collect  a  sample 
or  100  percent  of  MDS  data.  Of  those 
who  commented,  most  believed  it 
would  be  preferable  to  collect  100 
percent  of  facility  data.  One  State 
thought  that  collecting  only  a  sample  of 
data  would  not  produce  the  necessary 
level  of  detail  required  for  a 
multipurpose  data  base  system.  The 
commenter  further  stated  thaff 
operational  activities  generally  focus  on 
specific  individuals,  which  would 
usually  require  information  on  all 
residents  from  all  facilities.  Another 
noted  that  100  percent  would  be 
advantageous  for  rate  setting  and  quality 
assurance,  recognizing  that  the  intended 
use  of  the  data  influences  the  collection 
requirements.  The  commenter  said  that 
an  aggregate  of  100  percent  of  facility 
data  would  serve  well  for  the  Fedend 
level  data  set  A  third  State  believed  that 
having  facilities  submit  data  for  all 
residents  would  make  the  State  survey 
agency's  sampling  procedure  in  the  long 
term  care  survey  process  more  effective, 
as  well  as  result  in  a  comprehensive 
national  data  base.  One  State  thought 
that  sampled  data  would  be 
disadvantageous  in  that  it  would 
provide  incomplete  or  inaccurate 
representation  and  would  be  influenced 
by  factora  such  as  population  density. 

Those  opposing  collection  of  100 
percent  of  the  data  listed  the  associated 
cost,  the  size  of  the  data  base,  and  the 
man  hours  involved  in  collecting  and 
maintaining  the  data.  F>rpponents  of 
collecting  a  sample  of  facility  data  noted 
that  current  survey  protocols  determine 
compliance  with  State  and  Federal 
requirements  based  on  a  sample,  and 
that  MDS  data  set  required  for  m. 

submission  should  be  no  different  A 
national  provider  organization  said  that 
collecting  100  percent  of  the  data  would 
not  meet  the  underlying  intent  of  the 
law  pertaining  to  the  implementation  of 
comprehensive  assessments,  the 
resultant  care  plans,  and  improved 
quality  of  care.  A  national  provider 
organization  believed  that  if  100  percent 
of  the  data  is  collected  at  the  facility 
level,  the  State  should  send  us  a 
stratified  sample  on  a  quarterly  basis, 
while  if  a  sample  is  gathered  at  the 
facility  level,  the  State  should  send  us 
the  entire  sample  on  a  quarterly  basis. 


Response:  There  are  many  drawbacks 
associated  with  sampling.  An 
incomplete  representation  or  smaller 
number  of  records  would  make 
estimates  of  trends  more  difficult 
Problems  with  resampling  wotild 
prevent  the  development  of  longitudinal 
measures.  Such  problems  include: 

•  The  retention  of  any  bias  in  the 
initial  sample  that  would  increase  over 
time  and  would  affect  the  reliability  of 
the  data. 

•  The  unequal  btiirden  on  facilities  in 
the  sample  to  correct  errors,  respond  to 
inquiries  and  provide  data. 

•  The  need  to  develop  complex 
instructions  that  would  direct  facilities 
how  to  replenish  the  sample  when 
subjects  drop  out.  We  would  require 
other  instructions  to  handle  changes  of 
ownership  in  facilities,  facilities  that 
leave  the  Medicare  and  Medicaid 
programs,  and  facilities  that  go  out  of 
btisiness. 

In  short,  it  would  be  difficult  and 
expensive  to  construct  and  maintain  a 
statistically  significant  sample  of 
residents  for  whom  we  would  require  a 
facility  to  transmit  its  MDS  records  to 
the  State. 

Fiuthermore,  since  the  facility  must 
obtain  the  information  required  by  the 
MDS  on  each  resident  for  clinical  care 
planning,  and  given  that  most  facilities 
today  have  alrrady  automated  this 
process,  the  added  requirement  of 
submission  of  data  adds  comparatively 
little  overhead  and  associated  costs  to 
this  process.  Certainly,  there  is  some 
fixed  cost  associated  with  developing 
and  supporting  transmission  of  a  single 
resident's  record  to  the  State,  but  the 
marginal  cost  of  transmitting  all 
residents'  records  is  negligible. 
Therefore,  there  is  no  cost  saving  to  the 
facility  to  transmit  MDS  assessments  for 
a  sample  versus  the  entire  population  of 
residents. 

We  agree  with  the  comments  that 
support  requiring  facilities  to  transmit 
100  percent  of  all  required  MDS 
assessments.  We  are  requiring  that  a 
facility  submit  all  initial,  annual,  and 
quarterly  reviews,  as  well  as  partial 
assessments  completed  upon  discharge, 
transfer,  death,  or  reentry  to  the  facility, 
for  all  residents,  and  that  a  State  submit 
those  assessments  to  us. 

Generally,  selection  of  a  statistically 
representative  sample  of  MDS 
assessments  adds  another  complicated, 
costly  and  unnecessary  layer  to 
producing  useful,  valid  data  that  can  be 
used  to  inform  States,  nuraing  homes, 
and  us  about  the  quality  of  care  and  the 
status  of  residents  in  musing  homes. 
One  hundred  percent  of  the  data  is 
necessary  for  the  following  reasons: 


•  It  is  necessary  for  longitudinal 
tracking  of  residents  across  time  and 
facility  admissions.  This  will  allow  us 
to  track  special  subpopulations  of 
residents  such  as  those  with  pressure 
sores  or  Alzheimer's  disease.  It  will 
allow  the  detection  of  certain  trends, 
such  as  characteristics  of  new 
admissions  to  nursing  facilities,  and  it 
will  allow  the  detection  of  rare  but 
significant  events,  such  as 
hospitalizations  for  pneiunonia. 
fractures  or  other  conditions. 

•  The  universe  of  data  is  also 
necessary  to  link  to  facility  level  data 
bases,  such  as  ASPEN  deficiency  data  in 
State  agencies  and  the  Online  Survey. 
Certification  and  Reporting  System,  and 
to  link  to  Medicare  and  Medicaid  claims 
files  at  the  national  or  State  level  to 
determine  patterns  of  utilization  and 
resource  use  pre-  and  post-admission  to 
nursing  homes,  and  to  determine 
resource  utilization  in  nursing  homes. 

•  It  allows  for  targeting  individual 
and  aggregate  resident  outcomes  for  use 
in  an  information-driven  survey  process 
that  would  be  impossible  without  a 
universal  data  base. 

The  imiverse  of  MDS  assessments 
makes  possible  the  analysis  of  data  at 
any  level  (for  example,  resident,  unit 
within  a  facility,  facility.  State,  r^onal, 
national,  or  for  specific  resident 
populations).  An  incomplete 
representation  or  smaller  number  of  *" 
MDS  assessment»,  as  well  as  issues 
associated  with  resampling  that  were 
mentioned  above,  would  limit  trend 
analyses. 

Working  with  the  universal 
population  of  resident  assessments  will 
eliminate  the  technical  difficulty  and 
expense  of  selecting  and  maintaining  a 
representative  sample  such  as  will  be 
necessary  to  support  longitudinal 
analyses.  Creating  and  implementing  a 
complex  sampling  process  would  be 
burdensome  to  facilities  and  States,  and 
the  burden  could  fall  unequally  on 
selected  States  or  selected  facilities.  If 
facilities  were  required  to  perform 
sampling,  there  would  be  additional 
cost  to  upgrade  their  software  and 
training  for  this  capability. 
Additionally,  some  sampling 
methodologies  would  require 
complicated  survey  analyses  to  adjust 
sampling  design.  This  would  also  be 
expensive. 

In  conclusion,  the  marginal  additional 
cost  of  obtaining  the  full  universe  of 
assessments  will,  in  fact,  be  exceeded  by 
the  cost  and  difficulty  of  maintaining  a 
representative  sample  of  assessments 
large  enough  to  provide  the  necessary 
information  for  all  the  uses  proposed  for 
the  data  base. 
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Comment:  A  State  suggested 
submitting  100  percent  of  data  to  the 
State,  which  would  then  submit  only  a 
sample  to  us.  The  State  contended  that 
it  needed  tho  most  complete  data  set 
possible.  The  State  also  noted  that  its 
data  base  would  be  manageable  and 
would  not  warrant  sampling. 

Response:  We  disagree  with  the 
concept  of  sending  a  sample  of  data  to 
us.  Our  regional  ofPices  have  many  of 
the  same  needs  as  State  survey  agencies 
for  100  percent  of  resident- level  data  for 
certified  long  term  care  facilities  within 
their  States  as  one  method  to  target  and 
conduct  Federal  monitoring  surveys  in 
nursing  homes.  Furthermore,  we  need 
100  percent  of  the  data  to  develop  and 
refine  quality  measures,  which  will  be 
an  integral  part  of  the  data-driven 
survey  process. 

All  the  factors  enumerated  in  the 
above  comment  regarding  the  negative 
aspects  of  sampled  submissions 
between  facilities  and  States  apply 
equally  to  the  submission  between 
States  and  the  national  data  base:  there 
is  no  advantage  in  terms  of  cost  saving 
by  using  a  sampling  approach  as  it  is  no 
more  costly  or  complex  to  transmit 
assessments  for  the  full  population.  In 
fact,  managing  sampled  data  sets  is 
actually  more  costly;  and.  the  ability  to 
meet  the  objectives  for  these  data  at  the 
national  level  in  terms  of  support  for 
policy  decision-making,  development 
and  evaluation,  as  well  as  for  support 
for  research  initiatives,  requires  access 
to  a  complete  population-based 
repository  of  assessments. 

Comment:  Commenters  discussed 
whether  a  national  data  base  would 
provide  useful  information  to  States  for 
making  comparisons  for  management, 
performance,  measurement,  and 
research  purposes.  Of  those  who 
addressed  this,  all  agreed  that  such 
information  would  be  valuable.  One 
State  said  that  it  would  be  helpful  for 
them  to  be  able  to  compare  their  State 
with  others  regarding  length  of  stay  for 
residents  with  certain  diagnoses  and  for 
utilization  rates  of  special  treatments 
and  procedures. 

Response:  As  discussed  previously. 
we  agree  that  there  are  many  useful 
purposes  for  information  from  this 
proposed  national  MDS  data  base.  One 
example  of  this  submitted  by  a 
commenter  is  that  the  data  base  could 
provide  information  for  interstate 
comparisons  of  resident  lengths  of  stay 
according  to  diagnoses  or  outcomes. 

Fundamentally,  the  MDS  data. 
represented  within  the  context  of  a 
standardized  information  system, 
provides  the  foundation  for  organizing 
complex  clinical  and  facility 
information  in  ways  that  can  be  easily 


generalized  to  support  numerous 
current  and  future  obiectives  at  the 
facility.  StatJ.  and  Federal  levels.  It 
provides  a  common  framework  for 
communicaUag  about  resident  clinical 
characteriatict,  care  outcomes,  and 

auality,  aa  well  as  facilities'  service 
elivery  and  quality.  Many  of  these 
specific  objectives  have  been  identified 
throughout  this  regulation. 

Finally,  the  RAI  nas  been  translated 
into  at  least  seven  languages  and  is 
being  used  in  several  European  and 
Asian  countries  for  care  planning  to 
improve  clinical  care  and  for  research 
purposes.  The  international 
development  of  comparable  data  sets 
would  facilitate  performance  of  cross- 
national  research  studies  to  examine  the 
effects  of  diSareiKes  in  care  patterns  on 
long  term  care  leaident  outcomes.  These 
studies  may  provide  a  great  deal  of 
information  on  the  geriatric  long  term 
care  population  across  all  countries. 

Comment:  Of  those  who  addressed 
how  data  should  flow,  the  majority  of 
commenters.  including  a  national 
provider  organization,  stated  that  data 
should  flow  through  the  States  to  us. 
Some  expreased  the  belief  that  States 
should  also  maintain  their  own  data 
base.  One  commenter  recommended 
that  data  be  transmitted  to  us  by  the 
States  on  an  annual  basis.  A  few 
commenters  believed  that  the  States 
should  send  summary  information  to  us. 
One  commenter  said  that  initially, 
facilities  will  need  a  great  deal  of 
technical  assistance,  and  it  would  be 
easiest  for  that  to  come  from  the  States. 
A  national  provider  organization 
wanted  States  mandated  to  devise 
methods  for  disseminating 
computerization  information  to  facilities 
and  for  providing  technical  assistance. 
One  State  noted,  however,  that  States 
should  not  be  required  to  collect  and 
store  information,  if  there  are  no 
expectations  about  how  the  data  will  be 
used. 

Response:  We  agree  that  States  should 
have  the  responsibility  to  provide  some 
level  of  general  and  technical  assistance 
to  facilities  as  relates  to  our  and  States' 
requirements  for  encoding  and 
transmission  of  MOS  data.  We 
understand  that  States  have  varying 
levels  of  experience  with  the  use  of 
computerized  information  systems  and 
data  bases.  However,  several  States  have 
already  established  an  MDS  data  base 
for  case-mix.  quality  assurance  or 
survey  and  certification  purposes,  or 
both,  and  have  provided  necessary 
training  and  assistance  to  facilities 
which  enabled  them  to  successfully 
implement  automated  systems. 

We  have  established  technical  and 
user  groups  as  pari  of  the  systems 


design  process.  These  groups  consist  of 
States,  provider  and  consumer 
representatives  and  experts  in  systems 
design.  Their  expertise  and  knowledge 
will  be  used  to  facilitate  provider  and 
State  automation.  We  will  also  work 
with  States  to  ensure  that  personnel 
have  the  necessary  technical  expertise 
and  training  to  fulfill  State  automation 
responsibilities.  Also,  system 
specifications  and  other  relevant 
materials  are  already  available  via  an 
internet  web-site,  initially  established  to 
support  MDS  software  vendors,  and 
otherwise  available  from  HCFA. 

The  pilot  testing  of  the  MDS  standard 
system  and  associated  procedures  is 
another  step  ciurently  undertaken  by  us 
to  ensure  that  all  aspects  of  this 
standard  MDS  system  are  fully 
understood  with  respect  to  technical 
operational  requirements.  State  and 
facility  user  support  needs,  and  general 
issues  associated  with  deployment  and 
system  acceptance.  Information  from 
this  test  phase  will  directly  support  our 
ability  to  assist  States  in  successfully 
installing  and  operating  this  system  and 
ensure  that  facilities  can  easily^ 
accomplish  their  assessment  submission 
requirements. 

We  fully  appreciate  the  magnitude  of 
support  and  effort  that  will  be  necessary 
to  ensure  that  appropriate  training  is 
developed  and  disseminated  to  all  who 
will  be  involved  in  implementing  this 
data  base,  and  are  in  the  process  of 
developing  additional  procedures  and 
communication  strategies  to  address 
this  need. 

Finally,  a  central  requirement  for  the 
MDS  standard  system  design  is  to 
ensure  that  maximum  attention  is  given 
to  understanding  and  assessing  current 
technologies  employed  by  facilities  and 
States  so  that  the  MDS  system  will  best 
integrate  and  accommodate  these 
existing  systems.  We  intend  that  this 
will  both  facilitate  system  acceptance 
across  all  user  levels,  and  minimize 
support  and  other  implementation  costs. 
Also,  we  will  emphasize  technologies 
that  lend  themselves  to  ease  of  use  and 
^ user- friendliness  in  the  selection 
process  for  each  level  of  the  standard 
systems,  but  especially  as  this  relates  to 
systems  used  by  focilities  to  Submit 
MDS  assessments  to  their  State  agency. 
Also,  one  of  the  implicit  benefits  of  the 
decision  to  develop  a  standard  system 
for  MDS  data  management  is  that  this 
provides  the  greatest  ability  to  centralize 
support  efforts,  and  also  reduces  costs 
for  multi-state  facility  chains  and 
software  vendors  by  reducing  the 
variation  of  systems  with  which  they 
will  interface,  in  that  they  need  only 
support  access  to  a  single  standard 
system  across  States. 
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Comment:  A  few  commenters  thought 
that  the  data  should  be  sent  directly  to 
us  without  being  sent  to  the  State  first. 
One  said  that  it  would  be  costly  and 
duplicative  if  States  maintained  their 
own  data  base.  One  State  agreed  that 
State  data  bases  would  be  duplicative 
and  suggested  that' States  have  access  to 
a  HCFA  data  base  through  the  Online 
Survey,  Certification  and  Reporting 
System.  The  State  commenter  noted  that 
this  could  be  difficult  for  States  that 
have  adopted  an  alternate  Resident 
Assessment  Instrument,  since  it  would 
be  necessary  to  remove  extraneous  data 
collected  by  the  alternate  instrument.  A 
State  put  forth  the  idea  of  creating  a 
single  national  entity  for  the  centralized 
collection  of  MDS  data.  The  conunenter 
suggested  that  States  could  then  arrange 
for  periodic  digital  communications 
with  the  entity,  believing  that  this 
method  would  be  more  efficient  than 
each  State  having  to  develop  the 
capacity  to  receive  facility  data. 

Response:  We  support  having  each 
facility  initially  submit  100  percent  of 
the  MDS  data  to  the  State.  This  would 
enable  States  to  maintain  a  data  base  for 
use  in  Medicare  and  Medicaid  activities 
that  are  primarily  State  responsibilities: 
quality  assurance,  longitudinal  tracking 
of  care  outcomes  for  survey, 
certification  and  licensing,  and  in  some 
States,  case-mix  reimbursement 
classification  systems.  Several  States  are 
already  using  computerized  MDS 
information  for  this  purpose,  having 
decided  that  the  derived  benefits 
outweigh  the  costs  of  establishing  and 
maintaining  such  a  system.  Our 
experience  has  been  that  States  realize 
even  more  programmatic  uses  for  the 
data  once  it  is  available  to  them. 

While  we  could  develop  a  central 
mechanism  for  collecting  information 
from  providers,  there  are  significant 
disadvantages  associated  with  this 
approach:  (1)  It  would  impose  an 
additional  layer  between  facilities  and 
States  with  associated  impact  on 
timeliness  and  accuracy  of  information; 

(2)  With  so  many  of  the  objectives  for 
MDS  data  being  at  the  State  level,  direct 
submission  of  information  to  us  creates 
an  unnatural  information  flow  which 
will  have  an  impact  on  the  ability  of 
States  to  meet  these  objectives, 
especially  as  many  of  the  objectives, 
such  as  the  information-based  survey 
process,  are  so  dependent  on  timely 
access  to  MDS  assessment  information; 

(3)  With  the  many  State-specific  uses  for 
MDS  information,  such  as  case-mix 
payment,  many  of  which  require 
specialized  elements  recorded  in  the 
State-unique  S  Section  of  the  MDS.  we 
could  not  possibly  centralize  support  for 
these  functions  or  even  accommodate 


all  these  variations  in  a  central 
repository;  thus,  direct  submission  to  us 
would  defeat  the  goal  of  supporting 
unique  State  objectives;  and,  (4)  States 
are  in  a  much  more  appropriate  position 
to  support  their  individual  facilities 
with  respect  to  the  MDS  assessment, 
submission  and  data  validation 
processes. 

The  information  provided  by  a  State- 
maintained  MDS  data  base  is  not 
duplicative  of  a  national  data  base. 
States  vary  with  regard  to  their 
demographics,  licensing  policies, 
quality  assurance  and  reimbursement 
systems.  States  are  a  logical  level  for 
maintenance  of  MDS  information  since 
each  State  performs  and  must  manage 
its  own  survey  and  regulation  processes. 
Information  provided  by  MDS 
assessments  cannot  be  obtained  bom 
our  Online  Survey,  Certification  and 
Reporting  System.  The  Online  Survey, 
Certification  and  Reporting  System  itself 
is  not  designed  to  provide  the  quantity 
and  specificity  of  the  information  in  the 
proposed  MDS  data  base.  Furthermore, 
a  central  MDS  repository  is  necessary  to 
support  objectives  such  as  policy  and 
regulation  development,  but  would  not 
be  as  readily  available  for  State 
functions  as  State-specific  data.  Since 
specific  functions  (for  example, 
information-based  survey  process)  are 
performed  bom  this  data  base  at  the 
State  level,  it  would  be  inefficient  to 
require  States  to  support  these  functions 
via  access  to  a  central  repository. 

We  disagree  that  it  will  be 
significantly  more  expensive  for  States 
with  alternate  instruments  to  collect 
MDS  data.  The  design  of  every  aspect  of 
the  standard  MDS  system,  from  the 
record  transmission  format  to  the  State 
data  base  repository,  is  intended  to 
support  the  customizations  required  by 
individual  States.  Thus,  although  there 
will  be  some  additional  costs  during  the 
initial  system  implementation  in  States 
requiring  custom  formats,  the  system 
design  makes  these  costs  insignificant. 
At  this  time,  there  is  no  State  variant  of 
the  MDS  that  cannot  be  acconunodated 
within  the  context  of  the  standard 
system  architecture. 

With  respect  to  transmissions 
between  the  State  and  national 
repositories,  we  are  requiring  that  a 
facility  transmit  only  the  core  MDS 
items  on  the  HCFA-designated  RAI,  the 
State  will  only  maintain  the  State- 
specific  elements  at  the  State  level. 

Comment:  A  State  noted  that  it 
currently  collects  computerized  data 
from  only  Medicaid-certified  nursing 
facilities  because  the  State  can 
reimburse  them.  The  State  asked  if 
computer  requirements  apply  to 
Medicare-certified  facilities,  and 


whether  Medicare  fecilities  would 
submit  directly  to  us. 

Response:  Tne  requirement  to  place 
the  MDS  in  machine  readable  format 
applies  to  all  Medicare  and  Medicaid 
certified  nursing  homes.  There  are  no 
plans  to  have  Medicare-only  facilities 
submit  MDS  information  directly  to  us. 
In  the  impact  statement,  we  address 
how  certified  facilities  will  be 
reimbursed  for  information  systems 
equipment  and  supplies,  as  well  as  data 
encoding  and  transmission.  Long  term 
care  facilities  certified  to  participate  in 
Medicare  are  required  under  section 
1819(b)(3)  of  the  Act  to  use  the  State- 
specified  RAI.  The  State's  authority  to 
collect  computerized  data  from 
Medicare  facilities  springs  from  its  role 
as  an  agent  for  us  in  performing 
Medicare  surveys  under  section  1864  of 
the  Act. 

Comment:  Commenters  discussed 
auditing  procedures  that  would  ensure 
the  accuracy  of  the  data  entered  into  the 
national  data  base.  Some,  including 
State  commenters,  believed  that  the 
accuracy  of  the  data  should  be  verified 
through  the  survey  and  certification 
process.  A  State  commenter  believed 
that  it  would  take  surveyors 
approximately  5  minutes  to  compare  a 
resident's  actual  records  with  a 
computer  printout.  One  commenter 
pointed  out  that  if  the  accuracy  is 
checked  during  the  survey,  a  facility 
will  take  the  assessment  seriously  and 
the  assessment  would  not  be  viewed  as 
"paperwork."  Another  supported  using 
surveyors  to  audit  the  match  between  a 
resident,  his  or  her  MDS  and  a  computer 
editing  software  system. 

Response:  We  agree  that  auditing  the 
accuracy  of  MDS  data  on  an  on-going 
basis  is  very  important  in  validating  the 
ability  of  the  data  to  support  key 
operational  and  policy  decisions. 
Indeed,  the  establishment  of 
mechanisms  to  ensure  acceptable 
reliability  levels  is  critical  to  our  ability 
to  move  forward  with  using  MDS  data 
for  quality  assessment  and  improvement 
activities,  as  well  as  other  programmatic 
purposes.  Currently,  the  survey  process 
includes  evaluation  of  the  accuracy  of 
assessments,  as  required  by  sections 
1819(g)(2)(A)(n)  and  1919  (g)(2)(A)(II)  of 
the  Act.  Surveyors  compare  information 
from  the  most  recently  completed  RAI 
with  the  current  status  of  a  sample  of 
residehts  found  onsite  at  the  time  of 
survey.  We  may  modify  and  enhance 
the  methods  for  accomplishing  this  task 
to  reflect  access  to  more  longitudinal 
resident  status  information. 

Several  States,  particularly  those  with 
case-mix  reimbursement  systems,  have  a 
separate  auditing  system  in  which  nurse 
reviewers  conduct  an  onsite  assessment 
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using  Um  MDS  and  compar*  it  to  that 
completed  by  the  facility  in  ordar  to 
verify  the  accuracy  of  the  CKility't 
aMea«ment.  We  have  recently 
completed  a  study  of  such  OMthoda  and 
will  be  considering  how  to  most 
efficiently  assure  the  quality  of  MDS 
data.  The  methods  under  consideration 
could  involve  onsite  review  by 
surveyors  or  others,  as  designated  by  us, 
or  ofbite  data  anal]rsis  and  evaluation, 
or  both.  We  are  also  considering 
whether  auditing  would  be  carried  out 
in  conjunction  with  the  survey  process, 
as  well  as  the  timing  and  frequency  of 
audiU. 

Comment:  Commenters  discussed 
methods  for  data  verification.  A  few 
commenters  stated  that  we  should  not 
require  auditing  and  we  should  accept 
data  as  submitted.  One  State  noted  that 
any  auditing  process  will  result  in  cost 
increases.  Another  commenter  pointed 
out  that  the  data  should  be  error  free 
before  the  facility  submits  it.  A 
commenter  suggested  that  we  not 
require  auditing  unless  the  MDS  data  is 
used  for  reimbursement  purpoaaa.  A  few 
commenters.  including  a  national 
provider  organization,  disagreed  with 
the  idea  of  double  entering  data  as  a 
means  of  ensuring  data  integrity.  They 
stated  that  it  would  be  too  coatly. 
lasulting  in  an  unnecessary  expenditure 
of  time,  cost,  and  effort. 

Response:  We  strongly  disagree  with 
the  comments  that  verifying  accuracy  of 
the  data  is  not  necessary.  Foremost,  it  is 
imperative  that  the  data  be  accurate  and 
reliable  for  it  to  be  used  in  any  policy 
making,  planning  or  resource  utilization 
capacity.  Accurate  resident  status 
iniormation  is  necessary  not  only  for 
reimbursement  systems  but  for  the 
health  planning  at  the  State  and  Federal 
level.  Secondly,  accurate  assessments 
are  necessary  for  quality  care  at  the 
facility  level,  given  that  caiv  planning 
should  be  based  on  tha  lasident's 

While  data  verification  may  be  costly 
in  the  short  run,  we  believe  that  it  is 
cost  efOcient  in  the  long  run,  in  that 
accurate  data  will  help  prevent 
unnecessary  expenditures  or  poor 
policy  or  reimbursement  decisions  that 
might  result  from  erroneous 
information. 

Several  States  that  have  computerized 
MDS  data  bases  have  encountered 
significant  inaccuracies  in  the  data 
originally  received  from  facilities.  This 
problem  was  rectified  by  establishing  a 
process  for  ongoing  validation  of  the 
accuracy  of  the  data  through  on-line 
electronic  systems  feedback  to  facilities, 
or  other  systems  for  frequent  cross 
checks  and  communication. 


On-Una  data  editing  systems  can 
facilitate  timely  detection  and 
correction  of  inaccuracies.  Virtually  all 
the  Statee  that  have  computerized  MDS 
data  bases  have  developed  built-in  edit 
checks  for  obvious  inaccuracies  which 
wrould  disallow  entry  of  conflicting  or 
iirvalid  data,  for  example,  for  a  resident 
coded  simultaneously  as  comatose  yet. 
inconsistently,  enjoying  playing  cards. 

We  agree  that  double  entering  data  to 
ensure  validity  would  be  expensive  and 
we  are  not  requiring  it.  We  emphaaiza, 
however,  the  important  role  that 
validation  plays  in  the  establishment  of 
a  data  base.  To  this  end.  we  published 
standardized  range  and  relational  edits 
in  May  1995  that  MDS  data  will  have  to 
pass  in  order  to  be  accepted  at  the  State 
level. 

Comment:  Some  commenters  placed 
responsibility  for  the  accuracy  of  the 
data  on  the  facility.  According  to  a 
commenter,  having  the  edit  checking 
pcocaea  occur  at  the  facility  is  critical. 
otherwise  the  State  system  would 
quickly  become  overburdened  with 
rejecting  records  beck  to  the  facility  for 
correction.  One  recommendation  was 
for  a  facility  to  have  a  system  for 
visually  checlung  MDS  information 
prior  to  submitting  the  data. 
Commenters  noted  that  computer 
software  can  validate  that  the  MDS  is 
complete  and  that  responses  are  within 
an  acceptable  range,  and  can  also 
generate  a  condensed  MDS  with  the 
responses,  and  staff  can  compare  this  to 
the  MDS  to  verify  accuracy.  A  State 
commenter  proposed  that  we  require  a 
facility  to  maintain  an  accuracy  rate  of 
95  percent  for  its  data  to  be  accepted  by 
the  State.  Commenters  suggested  that  a 
facility  only  transmit  updates  and 
changes  to  the  data  base  once  the 
original  assessment  is  on  file.  Another 
proposal  was  for  us  to  require  a  facility 
to  incorporate  surveillance  and 
correction  procedures  as  part  of  its 
quality  assurance  program. 

Response:  We  concur  that  a  facility 
has  a  responsibility  to  submit 
assessment  data  that  is  accurate,  and 
there  are  many  ways  to  accomplish  this. 
A  facility  is  required  by  section 
1919(b)(3)  of  the  Act  to  conduct  a 
comprehensive,  accurate,  standardized 
and  reproducible  assessment  of  e^h 
resident's  functional  capacity.  We  are 
adding  to  $  483.20(g)  the  facility's 
responsibility  to  accurately  msitss 
residents,  as  well  as  §483.20(fX3). 
which  notes  the  fiscility's  responsibility 
to  transmit  accurate  data  to  the  State. 
We  believe,  however,  that  the  State  also 
has  a  role  in  verifying  the  accuracy  of 
the  data  and  systematically  monitoring 
and  evaluating  the  quality  and  accuracy 


of  the  assessment  data  which  will  be 
submitted  from  facilities. 

States  will  monitor  completeness  and 
accuracy  of  MDS  data  submissions  from 
the  facility.  A  hcility  will  be  in 
compliance  unless  an  unacceptable 
percentage  of  the  records  completed  by 
the  facility  during  a  tai^  period  are 
either  not  submitted  to  the  State  or  not 
accepted  by  the  State  because  of  data 
errora.  We  will  determine  compliance 
based  on  a  review  of  missing  records  for 
the  target  period,  allowing  sufRcient 
time  after  the  close  of  the  specified 
period  for  relevant  records  to  be 
submitted  from  the  facility  to  the  State. 

Our  initial  plan  is  to  have  States 
accept  required  records  submitted  by 
the  focility,  except  when  sf>ecific  data 
errora  occur.  Currently,  plans  are  for 
States  to  reject  records  only  if: 

•  A  submission  file  has  a  missing  or 
misplaced  header  record  or  trailer 
record; 

•  Any  record  in  the  file  does  not  have 
the  correct  record  length  with  the  last 
data  character  being  the  "end  of  record" 
delimiter  required  by  the  standard  data 
specifications: 

•  The  submission  file  contains  an 
invalid  facility  ID  code  (Fac_Id  in  the 
data  specifications)  in  the  header  record 
or  data  record;  or 

•  The  total  number  of  records  in  the 
submission  file  does  not  correspond  to 
the  record  count  given  in  the  trailer 
record. 

We  will  evaluate  this  process  and  make 
necessary  changes  basisd  on  experience. 

A  facility  is  in  compliance  unless 
there  is  an  unacceptable  error  rate  for 
the  set  of  records  completed  by  the 
facility  during  a  specified  period. 
Determination  of  compliance  is  based 
on  a  review  of  records  accepted  by  the 
State,  allowing  sufficient  time  after  the 
close  of  the  specified  period  for  relevant 
records  to  be  submitted  from  the  facility 
to  the  State.  The  error  rate  in  question 
is  the  total  number  of  fields  in  error,  due 
to  either  range  or  consistency  errora  as 
identified  in  the  MDS  2.0  data 
specifications  in  effect,  divided  by  the 
total  number  of  required  fields  across  all 
records  for  the  specified  period.  The 
fields  that  we  require  for  each  type  of 
record  (for  example,  admission 
assessment,  quarterly  assessment, 
discharge  tracking  form,  etc.)  are 
detailed  in  the  MDS  2.0  data 
specifications. 

Further,  States  have  a  role  in  training 
facility  peraonnel  in  methods  of 
preventing  cmd  correcting  data  errora. 
The  suggestion  by  a  commenter  that  we 
require  a  facility  to  incorporate 
surveillance  and  correction  procedures 
as  part  of  its  quality  assurance  program 
may  be  a  viable  option. 
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Comment:  Other  commentera  believed 
that  Statas  should  bear  primary 
responsibility  for  the  accuracy  of  the 
RAI  data.  One  State  suggested  that  the 
States  should  provide  facilities  with 
report  formats  that  cross  check 
interrelated  data.  Another  commenter 
proposed  that  a  State  keep  verification 
requirements  for  transmitting  data 
separate  from  verification  of  clinical 
consistency  of  the  data.  A  commenter 
pointed  out  that  it  was  unclear  whether 
we  intended  that  States  notify  a  facility 
of  errant  data  before  transmitting  the 
data  to  us.  One  suggestion  was  for  the 
State  to  check  data  for  completeness, 
accuracy  and  compliance  with 
processing  instructions.  Another  was 
that  the  State  specify  a  standardized 
format  for  transmitting  data  that  would 
require  compliance  with  edits.  A  few 
commentera  thought  that  the  States 
should  be  responsible  for  the  quality  of 
the  data  transmitted  to  us. 

Response:  The  responsibility  for  data 
accuracy  must  reside  with  the  facility, 
the  source  of  the  data,  and  a  facilify 
should  ensure  that  MDS  dat%pass  all 
standard  accuracy  edits  before 
transmission  to  the  State.  The  State  does 
have  a  responsibility  to  monitor 
accuracy  of  data  submitted  by  a  focility 
and  aid  the  facility  in  achieving 
accuracy.  The  State  will  pterform 
standard  accuracy  edits  on  data  files  as 
they  are  received  and  report  any  errors 
found  to  the  facility.  A  State  will  also 
be  able  to  monitor  the  error  rate  for  a 
facility  over  time  and  produce  an  error 
summary  report  to  share  with  the 
facility.  The  State  will  also  have  the 
ability  to  monitor  the  error  rates  for  any 
MDS  software  vendor.  When  systematic 
problems  are  found  for  a  vendor,  the 
State  will  have  the  opportunity  to  work 
with  that  vendor  to  correct  the 
problems.  We  may  also  develop 
procedures  for  onsite  data  accuj^cy 
visits  to  the  facility  when  error  rates  are 
high.  We  will  determine  the  frequency 
of  such  visits  during  our  formal  systems 
design  process.  MDS  data  submitted  to 
the  State  will  be  transmitted  to  us  at 
least  monthly.  We  will  again  edit  the 
data  for  accuracy.  Accuracy  edits  will  be 
performed  at  the  facility.  State,  and 
HCFA  levels. 

Comment:  We  received  a  number  of 
other  suggestions  to  ensure  the  accuracy 
of  data.  One  was  to  allow  the  registered 
nurae  assessment  coordinator  to  validate 
the  data.  A  few  suggested  a  computer 
system  that  has  a  basic  set  of  edit 
checks,  like  high-low  checks, 
completeness  checks,  clinical 
inconsistencies,  and  incorrect  data 
checks.  A  consumer  advocacy 
organization  pointed  out  that  some 
States  currently  have  special  nurae 


auditora  who  validate  the  match 
between  a  resident  and  his  or  her  MDS. 
A  State  suggested  that  the  reliability  of 
MDS  data  be  verified  by  periodic, 
random,  onsite  review  of  individual 
records  performed  by  either  State 
program  agency  staff  or  by  a  contracting 
organization.  Another  noted  that  if 
validity  becomes  an  issue,  we  could 
consider  a  regulatory  mechanism  for 
appointing  independent  assessora. 

Response:  We  agree  that  the  computer 
systems  should  have  basic  edit  checks, 
which  ought  to  be  in  place  both  at  the 
facility  level  and  at  the  State  level.  The 
standard  data  specifications  we  have 
developed  include  valid  ranges  and 
required  formatting  for  MDS  items  and 
consistency  between  MDS  items. 
Detailed  information  concerning  these 
data  specifications  is  available  on  our 
MDS  Worid  Wide  Web  site  (at  http:// 
www.hcfa.gov/Medicare/hsqb/md820/) 
and  is  otherwise  available  from  us  and 
the  State  survey  agency.  We  anticipate 
that  facilities  will  be  able  to  select 
commercially  available  software 
packages  that  use  these  data 
specifications.  We  note  that  the  current 
regulation  grants  States  the  authority  to 
take  over  the  assessment  process  if  a 
facility  knowingly  and  willfully  certifies 
false  assessment  statements.  Section 
483.20(c)(4)  allows  the  State  to  require 
that  assessments  be  conducted  and 
certified  by  individuals  who  are 
independent  of  the  facility  and  who  are 
approved  by  the  State.  New  York,  for 
example,  contracts  with  their  peer 
review  organization  to  conduct  onsite 
audits  of  the  Patient  Review  Instrument, 
used  to  calculate  Medicaid 
reimburaement.  Nuraes  sample  a  certain 
number  of  resident  records.  If  the 
records  do  not  pass  standards  based  on 
resource  utilization  group,  the  facility 
loses  its  "delegated  status"  to  conduct 
assessments  and  must  hire  an 
independent  assessor  for  1  year. 

Comment:  Many  of  the  comments  we 
received  regarding  privacy  and 
confidentiality  issues  demonstrated 
concern  regarding  privacy  issues  and 
indicated  that  residents'  identities  need 
to  be  protected.  Some  of  the 
commenters  believdtl  that  MDS 
information  should  be  available  or 
reported  in  the  aggregate  format.  A  few 
commentera  wanted  identifying  data 
available  at  the  State  level  but  not  in 
any  public  data  sets  created.  One 
commenter  questioned  why  we  should 
have  access  to  assessment  information 
of  private  pay  residents.  A  national 
provider  organization  stated  that  the 
need  for  information  in  planning  and 
quality  assurance  should  not  be  met  at 
the  expense  of  the  resident's  and 
facility's  right  to  confidentiality. 


Commenters  suggested  that  we  develop 
ways  to  block  resident  identifien  or 
develop  an  alternate  system  of 
identification  like  numerical  coding. 
Response:  We  agree  that  protecting 
the  privacy  of  the  resident  is  essential. 
In  establishing  this  system  of  records, 
both  we  and  the  State  (as  HCFA's 
contractor  in  performing  survey 
functions)  must  comply  with  the 
Privacy  Act  (5  U.S.C.  552a),  which 
applies  to  Federal  systems  of  records 
containing  individually  identifiable 
information.  While  aggregate  summaries 
of  the  data  can  be  made  public,  there  are 
strict  Federal  guidelines  for  the  release 
of  individually  identifiable  information 
by  Federal  agencies  to  any  individual  or 
organization.  A  release  of  peraonal 
identifiable  information  can  only  be 
made  in  limited  circumstances 
described  in  the  Privacy  Act  Disclosure 
may  be  made  imder  the  Privacy  Act  for 
"routine  uses,"  which  are  compatible 
with  the  purpose  for  which  the 
information  was  collected.  These 
routine  uses  are  described  in  the  Privacy 
Act  System  of  Records,  which  is 
published  in  the  Federal  Register. 
Requirements  associated  with  routine 
uses  are  also  set  forth  in  the  System  of 
Records.  In  most  cases,  a  "data  use 
agreement"  is  required  with  the 
recipient  being  boimd,  in  turn,  by  the 
Privacy  Act.  Some  States  have 
additional  laws  strengthening  the 
protection  of  privacy  of  the  resident 

We  would  have  difficulty  assuring  the 
qualify  of  care  in  facilities  if  we  only 
had  access  to  periodic  aggregate  data. 
While  allowing  evaluation  of  prevalence 
rates  (percent  of  residents  who  have  a 
particular  condition  at  a  given  point  in 
time)  over  time,  such  data  would  largely 
preclude  any  quality  of  care  indicatora 
based  on  incidence  rates  (percent  of 
residents  who  acquire  a  given  condition 
in  a  facility  between  two  points  in  time). 
For  example,  periodic  aggregate  data 
might  show  the  prevalence  of  decubitus 
ulcers  in  the  resident  population,  but 
we  could  not  review  it  to  determine  the 
incidence  of  such  ulcere  while  residents 
are  in  the  care  of  the  facilify.  A  high 
prevalence  of  ulcere  may  indicate  that 
the  facility  accepts  residents  with 
existing  ulcere  from  the  hospital,  but  a 
high  incidence  may  indicate 
substandard  care.  If  access  were  limited 
to  aggregate  data,  it  would  also  be 
impossible  to  evaluate  other  important 
outcome  measures  potentially  indicative 
of  quality  of  care. 

Our  quality  assurance  activities  in 
Medicare  and  Medicaid  certified 
facilities  are  not  limited  to  selected 
residents  (for  example.  Medicare  or 
Medicaid  residents,  or  both).  Our  long 
term  care  survey  process  directs  State 
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survey  agencies  to  review  the  care 
provided  to  all  rwtidanU  of  certified 
facilities,  regardless  of  payor  source.  For 
example,  quality  assurance  survey 
teams  review  a  random  sample  of 
residents  without  respect  to  payor.  We 
would  often  have  difnculties  evaluating 
the  quality  of  care  in  Medicare  and 
Medicaid  certified  facilities  if  access  to 
data  is  limited  to  residents  who  are 
Medicare  or  Medicaid  funded.  This  is 
especially  true  in  a  facility  in  which 
Medicare  or  Medicaid  residents,  or  both, 
are  a  minority.  This  requirement  is. 
therefore,  in  keeping  with  the  quality 
protections  that  are  afforded  to  all 
residents  in  certified  long  term  care 
facilities.  We  will  not  give  out 
Identifying  information  unless  there  is  a 
dempnstrated  need  for  it:  the  routine 
use  permits  disclosure  only  if  we 
determine  that  the  research  cannot  be 
reasonably  accomplished  unless  the 
record  is  providecl  in  individually 
identifiable  form. 

Comment:  One  commenter  was 
unclear  why  confidentiality  is  an  issue, 
since  we  already  have  systems  in  place 
to  guard  confidentiality,  and  these 
systems  could  carry  over  into  the  MDS 
system.  A  professional  organization 
recommended  developing  a  software 
program  that  could  block  identifying 
information  except  when  needed  by 
designated  persons. 

Some  conunenters  addressed  the 

Question  of  who  should  have  aooaM  to 
le  data  base.  Sevafal  suggasUons  ware 
submitted,  including: 

•  The  State  survey  and  certification 
agency; 

•  The  reimbursement  agency  (without 
resident  identifiers): 

•  The  ombudsman  (one  commenter 
suggested  without  resident  identifiers 
while  another  said  consistent  with 
current  .access  rights  for  resident 
records): 

•  The  submitting  facility  (with  no 
access  to  other  facilities):  and 

•  Aggregate  data  should  be  available 
to  the  public.  Commenters  proposed 
that  a  State  have  access  to  facility  data 
in  its  own  State  with  resident  identifiers 
and  to  other  States  and  the  national  data 
without  identifiers. 

Retponte:  As  aforementioned,  under 
the  Privacy  Act.  when  personal 
information  in  the  possession  of  the 
Federal  Government  on  an  individual  is 
accessed  by  name.  Social  Security 
number  or  any  other  identifying  symbol. 
we  must  publish  a  system  of  records 
notice.  This  notifies  the  public  that  we 
are  collecting  the  information  and  will 
be  accessing  it  in  an  individually 
identifiable  way. 

The  notice  lists  routine  uses  for  the 
information,  including  a  list  of  entities 


to  which  we  may  release  information 
upon  request,  the  uses  for  which  we 
may  release  information,  and  conditions 
under  which  we  may  release 
individually  identifiable  information. 
The  Privacy  Act  requires  that  the 
routine  uses  be  consistent  with  the 
purpose  for  which  the  information  is 
collected.  The  Privacy  Act  does  not 
mandate  us  to  release  the' information. 
The  system  of  records  notice  will 
support  research  as  a  routine  use,  but 
will  require  safeguards  to  ensure  the 
maximum  protection  of  individually 
identified  information.  It  requires  that 
persons  or  entities  requesting  the 
information  sign  an  agreement  to  not  re- 
release  the  data.  The  system  of  records 
notice  also  permits  release  to 
government  agencies  for  purposes  of 
monitoring  nursing  home  care.  We 
already  have  a  routine  use  disclosure 
provision  in  place  for  handling  data 
requests  by  those  conducting  health 
services  or  other  appropriate  research 
for  most  of  our  systems.  We  evaluate 
each  request  on  an  individual  basis, 
including  whether  it  is  appropriate  to 
release  any  data  with  identifying 
information. 

Comment:  A  few  commenters 
recommended  that  we  not  release 
resident-specific  information  unless  the 
resident  has  directly  consented.  One 
State  suggested  that  we  and  States  issue 
"designator"  numbers  that  would  allow 
resident-specific  information  to  be 
released.  A  commenter  suggested  that 
we  build  fines  and  penalties  into  the 
system  for  breach  of  confidentiality. 

Response:  As  aforementioned,  we  will 
follow  all  provisions  of  the  Privacy  Act. 
as  well  as  the  Freedom  of  Information 
Act  in  managing  the  information  from 
this  proposed  data  base.  Our  Freedom  of 
Information  Act  officer  decides  whether 
to  release  the  records  if  a  request  is 
made  at  the  Federal  level.  Under  the 
Freedom  of  Information  Act. 
individually  identified  RAI  data 
generally  would  be  exempt  from 
disclosure  as  medical  (and  similar)  files, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  privacy  (5  USC  522(b)(6)). 
Under  the  Ptivacy  Aot.  individually 
identified  records  may  not  be  disclosed. 
except  for  good  cause,  including  routine 
uses  consistent  %vith  the  purposes  for 
which  the  information  was  collected  (5 
USC  522a(b)).  (Aggregate  data,  not 
individually  identifiable,  could  be 
released  under  either  law.) 

For  records  collected  under  the 
authority  of  our  RAI  requirements. 
States  are  bound  by  the  Privacy  act  as 
our  agent.  In  addition,  most  States  have 
their  ovm  rules  governing  protection  of 
privacy  for  records  maintained  at  the 


State  level.  We  expect  each  State  to  take 
the  appropriate  steps  to  ensure  that 
resident-identifiable  information  is 
prdtected. 

We  are  adding  language  to 
§483.20(0(5)  that  prohibiU  a  State  from 
releasing  resident-identifiable 
information  to  the  public,  and  provides 
that  a  facility  may  release  resident- 
identifiable  information  to  an  agent  only 
in  accordance  with  a  contract  under 
which  the  agent  agrees  not  to  use  or 
disclose  the  information  except  to  the 
extent  the  facility  itself  is  permitted  to 
do  so.  We  note  that  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  (Public  Law  104-191)  provides 
stiff  penalties  for  persons  who 
wrongfully  disclose  individually 
identifiable  health  information.  Such 
penalties  can  include  fines  or 
imprisonment,  or  both. 

KAl  data  would  be  part  of  a  resident's 
clinical  record,  and  as  such,  would  be 
protected  from  improper  disclosure  by 
facilities  under  current  law.  Facilities 
are  required  by  sections 
1819(c)(l)(A)(iv)  and  1919(c)(l)(A)(iv)of 
the  Act  and  1 483.75  (I)(3)  and  (1)(4).  to 
keep  confidential  all  information 
contained  in  the  resident's  record  and  to 
maintain  safeguards  against  the 
unauthorized  use  of  a  resident's  clinical 
record  information,  regardless  of  the 
form  or  storage  method  of  the  records. 
We  recognize  that  there  are 
circumstances  that  may  necessitate  the 
release  of  information  from  the 
resident's  clinical  record.  However, 
these  instances  are  limited  by  regulation 
to  circumstances  required  by  (1)  transfer 
to  another  health  care  institution,  (2) 
law.  (3)  third  party  payment  contract,  or 
(4)  the  resident  (§  483.75(l)(4)). 

The  transmission  is  limited  to  (1) 
using  a  private  dial-up  network  based 
on  a  direct  telephone  connection  from 
the  facility  or  (2)  mailing  a  diskette  from 
the  facility.  In  the  case  of  either 
telephone  communications  or  the  mail, 
the  information  transmitted  is  secure, 
with  interception  of  information  being 
prohibited  by  Federal  and  State  law, 
imd  strong  penalties  apply.  We  and  the 
States  both  receive  large  volumes  of 
unencrypted  voice  phone  calls, 
unencrypted  data  telecommunications 
(for  example,  claims  data),  and 
unencrypted  mailings,  all  including 
resident-specific  information. 

Section  1902(a)(7)  of  the  Act  requires 
Medicaid  agencies  to  provide  safeguards 
that  restrict  the  use  or  disclosure  of 
information  concerning  applicants  and 
recipients  to  purposes  directly 
connected  with  the  administration  of 
the  plan.  Moreover,  under  the 
agreement  between  the  Secretary  and 
the  State  survey  agency  pertaining  to 
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section  1864  of  the  Act,  the  State  is 
required  to  adopt  policies  and 
procedures  to  ensure  that  information 
contained  in  its  records  from  the 
Secretary  or  from  any  provider  will  be 
disclosed  only  as  provided  in  the  Act  or 
regulations. 

States  may  allow  other  agencies 
within  the  State  to  have  access  to  MDS 
data  to  the  extent  that  it  is  related  to  the 
operation  of  the  Medicaid  programs.  All 
agencies  must  adhere  to  the 
confidentiality  requirements  of  the 
Medicare  and  Medicaid  programs 
relative  to  this  information.  We  are  also 
providing  in  §483.315(j)  that  a  State 
may  not  release  resident-identifiable 
information  to  the  public.  Further,  the 
State  may  not  release  resident- 
identifiable  RAI  data  to  a  contractor 
without  a  written  agreement  undn- 
which  the  contractor  agrees  to  restrict 
access  to  the  data. 

We  believe  that  adherence  to 
§  483.10(b)(1),  NoUce  of  rights  and 
services,  adequately  addr^es  the 
commenter's  suggestion  that  residents 
be  notified.  We  believe  that  using 
designator  numbers  as  a  vehicle  to 
permit  release  of  resident-specific 
information  is  not  feasible.  Because 
such  a  system  would  require  that  all 
providers  use  the  same  number  for  the 
same  resident,  (in  other  words,  to  enable 
tracking  of  residents  across  different 
providers),  implementation  would  be 
extremely  burdensome. 

Comment:  Commenters  addressed 
other  issues  pertaining  to  privacy  and 
confidentiality.  We  received  a 
recommendation  to  contact  specific 
individuals  who  could  assist  in 
developing  the  security  of  a  data  base. 
Another  recommendation  was  to 
carefully  control  computer  access  (in 
other  words  who  can  get  to  the  data  via 
computer  at  the  facility  and  at  the 
State). 

Response:  Both  at  the  facility  and  the 
State,  access  to  the  MDS  records  for 
residents,  whether  those  records  are 
hard  copy  or  electronic,  must  be  secured 
and  controlled  in  compliance  with  our 
requirements  for  safeguarding  the 
confidentiality  of  clinical  records.  The 
facility  must  take  precautions  to  ensure 
that  only  authorized  staff  have  access  to 
confidential  information.  Electronic 
MDS  data  should  reside  on  stand-alone 
computers  in  secured  physical 
locations,  or  access  to  those  data  should 
incorporate  standard  user  ID  and 
password  techniques. 

Comment:  A  few  commenters  thought 
that  only  the  facility  in  which  a  resident 
resides  should  be  able  to  make  changes 
in  the  data  entered.  One  commenter 
proposed  that  the  data  system  require 
the  facility  to  "close-out"  a  resident's 


information  upon  discharge  or  transfer, 
which  would  prevent  the  facility  from 
changing  that  information.  It  would  also 
prevent  "a  receiving  facility"  from 
entering  new  data  on  a  transferred 
resident  until  the  information  base  is 
closed  by  the  transferring  facility. 

Response:  We  are  in  agreement  that 
no  other  facility  may  make  changes  in 
the  MDS  data.  A  facility  may  only 
change  MDS  hard  copy  and  electronic 
data  as  allowed  by  our  policy.  This 
policy  requires  that  after  the  facility 
performs  the  assessment,  it  is  "sealed," 
and  electronic  records  are  "locked." 
HCFA  policy  also  require  facilities  to 
complete  tracking  forms  indicating 
resident  discharge  &t)m  and  reentry  to 
the  facility.  The  facility  must  complete 
and  submit  these  forms  and 
corresponding  electronic  records  to  the 
State  within  specified  time  frames.  It 
would  not  be  appropriate  to  require  one 
facility  to  "wait  for"  a  discharge  record 
from  another  facility  before  entering  and 
submitting  data  for  Medicaid  payment. 
This  could  result  in  payment  delays  for 
the  one  facility  when  another  facility  is 
delinquent  on  submitting  MDS  records. 

MDS  data  bases  at  the  State  will  be 
used  for  a  variety  of  purposes,  including 
quality  monitoring,  Medicaid  and 
Medicare  payment,  and  policy  analysis. 
It  would  prove  quite  ciunt)ersome  and, 
at  times  unworl^ble,  for  all  data 
changes  to  always  be  made  by  the 
facility  of  residence  and  then  updated  in 
the  State  data  bases  after  resubmission 
from  the  facility. 

Comment:  Commenters  discussed  the 
schedule  for  submission  of  data  by 
facilities,  for  example  on  an  annual  or 
quarterly  basis.  A  national  advocacy 
organization  supported  continuous  data 
flow,  pointing  out  that  States  need  up- 
to-date  information  due  to  the  survey 
cycle  and  their  need  to  be  able  to 
respond  to  complaints  when  they  are 
received.  One  commenter  said  that  most 
facilities  in  their  State  routinely 
transmit  on  a  weekly  basis.  Other 
commenters  questioned  how  ciurent 
would  be  the  data  that  are  to  be 
maintained.  The  few  who  responded 
agreed  that  the  data  do  need  to  be  up- 
to-date  and  agreed  with  others  who  said 
that  transmission  should  coincide  with 
the  RAI  requirements.  Others  addressed 
the  need  for  a  transaction  log  to 
document  transmission. 

Some  commenters  noted  that 
reimbursement  agencies  may  require 
data  on  a  more  frequent  basis  for  the 
piupose  of  rate  setting.  It  was  also 
mentioned  that  requiring  transmission 
on  a  more  frequent  basis  would  be  an 
administrative  burden.  A  few 
commenters  wanted  the  quarterly 
reviews  to  be  transmitted  also.  A 


national  provider  group  suggested 
quarterly  submission,  staggered  in  order 
to  facilitate  managing  the  large  volume 
of  data.  For  example,  at  the  end  of  each 
month,  Vi2  of  the  facilities  would 
submit  data  for  the  preceding  3  months. 

One  commenter  recommended  that 
States  transmit  data  to  us  on  an  annual 
basis.  There  was  some  support  for 
collecting  data  on  a  quarterly  basis.  A 
few  commenters  believed  that  the  States 
should  send  us  summary  information.  A 
few  States  suggested  submitting  data  on 
the  same  schedule  as  the  MDS  is 
completed — that  is,  upon  admission, 
within  14  days  of  a  significant  change, 
and  annually.  Others  agreed  that  annuial 
submission  would  be  adequate.  A  few 
proposed  that  data  be  transmitted  twice 
a  year.  One  commenter  believed  that  all 
States  should  submit  data  on  the  same 
date. 

Response:  In  order  for  MDS 
information  to  be  timely  enough  for  use 
in  ongoing  quality  assurance  programs, 
a  facility  must  submit  MDS  data  at  least 
monthly  to  States.  This  would  entail 
submitting  all  full  MDS  assessments 
(initial,  annual  and  significant  change), 
and  any  partial  assessments  (quarterly, 
discharge,  and  reentry)  completed  since 
the  facility  last  transmitted  data  to  the 
States. 

States  will  also  submit  data  to  us  at 
least  monthly.  The  regional  offices  also 
need  timely  information  in  order  to 
perform  Federal  monitoring  siuveys.  To 
a  certain  extent,  the  role  of  the  regional 
office  mirrors  that  of  State  survey 
agencies.  Hence,  the  regional  offices 
need  timely,  complete  information. 
Furthermore,  this  is  necessary  to  enable 
us  to  timely  evaluate  State  trends  or 
regional  problems.  For  example,  linking 
resident  status  information  with  SNF 
cost  report  data  could  identify  potential 
Medicare  utilization  problems  in 
relation  to  certain  outcomes  or  resident 
status  changes. 

Analysis  regarding  the  timeliness  of 
MDS  data  and  frequency  of  transmission 
requirements  has  shown  that  the  MDS 
data  base  must  contain  quarterly  review 
information  if  it  is  to  be  used  for  quality 
monitoring  purposes  by  State  survey 
agencies.  Much  of  the  work  being  done 
to  develop  quality  measures  relies  on 
quarterly  assessment  data  for  each 
resident.  Leading  researchers  and 
survey  experts  agree  that  the  quarterly 
review  data  are  needed  for  the  timely 
and  reliable  identi'fication  of  resident 
outcomes  for  this  purpose.  There  is 
under  development,  discussion  and 
testing,  a  case-mix  demonstration 
payment  system  using  MDS  data  in 
calculating  appropriate  payment  rates. 

Comment:  Commenters  made 
suggestions  regarding  what  edits  should 
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be  allowed  without  requiring  the  facility 
to  produce  a  new  electronic  record  or 
hard  copy.  One  Slate  wanted  any 
change  in  MDS  information  to  result  in 
a  new  hard  copy.  Another  State 
proposed  that  we  allow  a  typographical 
error  to  be  corrected  at  any  time.  A 
consumer  advocacy  organization 
proposed  that  if  a  facility  makes  changes 
to  a  computerized  copy,  it  should  be 
held  to  the  same  standard  as  written 
records.  Another  coramenter  believed 
that  MDS  software  should  create  an 
audit  trail  of  changes  made  to  an 
assessment  that  would  include  the  name 
of  the  person  making  the  change,  the 
date,  the  old  value,  and  the  new  value. 
The  commenter  suggested  that  we 
permit  a  facility  to  keep  the  most 
current  copy  in  a  hard  copy  format.  A 
State  commenter  believed  that  the 
computer  program  should  have  the 
ability  to  update  the  assessment 
information  without  changing  the 
original  version.  Another  State  did  not 
want  to  make  changes  if  the  data  had 
been  transmitted  after  the  2l8t  day  after 
admission.  Another  State  proposed 
using  those  things  that  meet  the  criteria 
for  significant  change  with  regard  to 
edits. 

Response:  According  to  current 
policy,  a  facility  may  correct 
typographical  or  factual  errors  within 
required  time  frames.  To  make  revisions 
on  paper  records,  a  facility  enters  the 
correct  mponse.  draws  a  line  through 
the  previous  response  without 
obliterating  it.  and  initials  and  dates  the 
corrected  entry.  Computer-based 
systems  must  have  a  way  to  indicate 
and  differentiate  between  the  original 
and  corrected  entries  on  the  printout  of 
the  corrected  form,  and  to  ensure  that 
the  correct  information  is  transmitted  to 
the  State.  Again,  we  note  that  the 
assessment  must  be  accurate.  A 
significant  correction  of  prior 
assessment  is  completed  at  the  facility's 
prerogative,  because  the  previous 
assessment  was  inaccurate  or  completed 
incorrectly.  Version  2.0  of  the  MDS 
contains  an  item  response  that,  when 
checked,  indicates  that  the  assessment 
Is  a  significant  correction  of  a  prior 
comprehensive  assessment.  A  number 
of  providers  have  called  to  our  attention 
that  the  wording  of  this  item  precludes 
its  use  when  the  prior  assessment  that 
is  being  corrected  was  a  Quarterly 
Review  Assessment.  We  will  add  code 
to  the  MDS  version  2.0  that  will  provide 
a  mechanism  for  this, 

A  significant  correction  of  prior 
assessment  differs  from  a  significant 
change  in  status  assessment,  in  which 
there  has  been  an  actual  change  in 
resident's  health  status.  If  there  has  been 
a  significant  change  in  health  status,  the 


facility  cannot  merely  correct  the 
affected  items  on  the  MDS.  The  facility 
must  complete  a  full  new  assessment. 
Any  subsequent  changes  should  be 
noted  elsewhere  in  the  resident's  record 
(for  example,  in  the  progress  notes).  As 
stated  previously,  however,  the 
procedures  and  policy  governing  issues 
of  data  storage,  retrieval,  validation  and 
maintenance  in  facilities  will  also  be  ^ 
addressed  more  fully  in  a  forthcoming 
HCFA  publication,  such  as  a  State 
Operations  Manual. 

Cotninent:  Some  commentera 
requested  that  the  requirements  we 
issue  allow  electronic  signatures.  This 
would  avoid  duplication  by  not 
requiring  that  the  facility  keep  on  file  a 
hard  copy  with  signatures. 

Response:  In  the  development  of  the 
system,  we  will  consider  requirements 
for  electronic  sigiuitures. 

Comment:  Commentera  addressed 
how  and  to  what  extent  we  should 
standardize  electronic  formats  and  how 
to  revise  the  format  to  be  consistent 
with  technological  changes.  One  State 
did  not  think  that  a  standardized 
electronic  format  is  necessary,  and 
proposed  that  we  request  summary 
reports,  findings  and  group  data  instead 
of  individualized  data,  which  would 
obviate  the  need  for  a  standard  format. 
Several  othera  expressed  the  belief  that 
we  should  specify  a  format.  A  national 
provider  organization  pointed  out  that  a 
standardized  format  would  facilitate 
collecting,  merging,  and  analyzing 
national  data.  Another  commenter  noted 
that  it  would  also  decrease  software 
development  costs.  A  State  provider 
organization  pointed  out  that  nothing 
would  be  more  frustrating  and  costly 
than  software  that  is  not  well  thought 
out  and  requires  several  revisions.  The 
commenter  suggested  that  we  already 
have  experience  in  formatting  because 
of  the  case-mix  demonstration  project. 

A  State  expressed  the  belief  tnat  it 
would  be  easier  to  maintain  a  single 
format  than  have  to  deal  with  different 
software  languages  and  media  types. 
The  commenter  further  said  that  we  or 
the  States  should  be  responsible  for 
making  formatting  changes  and  sharing 
them  with  those  affected.  Another 
recommendation  was  to  use  Online 
Survey.  Certification  and  Reporting 
System  and  create  a  subsystem  for  MDS 
data.  By  accessing  an  "enhancement 
log."  the  system  would  be  under 
constant  review  and  revision. 

Response:  We  concur  that  many  of 
these  suggestions  have  merit.  In  the 
spring  ofl995,  we  developed  and 
issued  a  standard  record  layout  and  data 
dictionary.  These  were  made  available 
to  facilities  and  software  vendors  as 
well  as  the  Slates.  When  these 


regulations  go  into  effect,  the 
assessment  records  that  facilities 
transmit  to  States  must  conform  to  the 
standard  layout.  Hence,  software 
vendors  have  been  strongly  encouraged 
to  use  the  layout  and  data  dictionary 
when  developing  software  products  for 
MDS  veraion  2.0.  We  believe  that  this 
will  ensure  uniformity  in  format  but 
still  allow  facility  fiexibility  and  choice 
in  terms  of  the  software  products  they 
use  to  encode  MDS  records. 

Comment:  A  national  provider  group 
proposed  that  we  require  States  to 
develop  and  make  available  a  software 
package  that  would  transmit  data  in  the 
appropriate  format.  A  few  commentera 
expressed  the  belief  that  as  long  as  they 
meet  Federal  standards.  States  and 
facilities  should  be  able  to  develop 
additional  standards. 

Response:  We  have  developed,  and 
are  in  the  process  of  testing,  a  national 
system  for  MDS  data  transmission  that 
will  be  made  available  to  all  States  that 
includes  commercially  available 
standard  transmission  software.  We  are 
mandating  that  the  facility  transmit 
MDS  data  to  the  State  according  to 
minimum  data  validity  specifications 
and  using  standard  communication  and 
transmission  protocols.  The  State  may 
choose  to  impose  additional  data 
validity  specifications,  exceeding  our 
mandated  minimum  specifications. 

Comment:  We  received  a  few 
suggestions  regarding  specific 
organizations  with  whom  we  could 
coiksult  in  developing  a  standardized 
format.  One  suggestion  was  to  form  a 
technical  advisory  board  that  would 
consist  of  Federal  and  State  personnel, 
providera,  hardware  and  software 
vendore.  and  resident  advocacy  groups. 
Another  was  to  contact  a  specific 
standards  committee  to  obtain  their 
input  on  developing  a  format. 

Response:  We  sought  technical 
assistance  from  those  parties  as  part  of 
a  technical  advisory  group  that  we 
organized  as  part  of  the  systems  design 
process.  We  met  with  several  of  the 
groups  mentioned  above  early  in  the 
design  process  to  get  input  on  a  number 
of  systems  development  issues.  We  will 
continue  to  seek  input  throughout  the 
development.  We  are  committed  to 
working  closely  with  interested  and 
affected  parties  in  the  design  process. 

Comment:  Commenters  suggested  that 
the  standardized  format  should  be  in 
either  ASQI  or  EBCDIC,  and  should 
include  data  item  description,  data  item 
beginning  and  ending  column,  data  item 
length,  and  whether  the  data  is  right  or 
left  justified.  One  State  noted  that  some 
States  have  already  begun  to 
computerize  and  that  the  format  should 
be  receptive  to  those  programs. 
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particulariy  (qt  States  utilizing  our  RAI. 
A  State  commenter  believed  that  a  data 
dictionary  should  be  provided  for  each 
data  submission,  which  would  provide 
a  vehicle  for  documenting  problems 
with  the  data  submission. 

Response:  As  previously  stated,  we 
have  been  working  closely  with  States 
that  are  computerized.  Several  States 
were  instrumental  in  developing  the 
data  dictionary  and  record  layout.  With 
their  expntise,  we  constructed  a 
standard  layout  that  still  allows 
flexibility  for  States  which  have  added 
MDS  items.  Facilities  and  States  must 
conform  to  the  standard  record  layout, 
which  is  currently  constructed  in  ASCII. 

Comment:  Several  commenters 
wondered  how  facility  noncompliance 
with  the  requirement  to  transmit  the 
MDS  data  would  be  enforced. 

Response:  As  stated  earlier  in  this 
preamble,  facility  noncompliance  with 
the  reporting  requirement  established  by 
this  filial  rule  will  be  subject  to  the  full 
range  of  enforcement  remedies  set  forth 
in  part  488.  subpart  F,  "Enforcement  of 
compliance  for  long-term  care  facilities 
with  deficiencies."  We  will  treat  a 
facility's  failure  to  comply  with  MDS 
reporting  requirements  as 
noncompliance  under  the  definition  in 
§488.301.  At  a  minimum,  we  will 
require  a  plan  of  correction,  and  vtrill 
impose  the  mandatory  denial  of 
payment  for  new  admissions  sanction  if 
the  facility  has  not  achieved  substantial 
compliance  within  3  months  from  the 
date  of  the  finding  of  noncompliance.  In 
such  a  case,  if  the  facility  is  still  not  in 
compliance  with  requirements  within  6 
months  from  the  date  of  the  finding,  we 
will  terminate  its  provider  agreement. 
Also,  we  may  impose  one  or  more  other 
remedies,  as  determined  by  us  or  the 
State,  in  accordance  with  part  488, 
subpart  F. 

Facility  failure  to  meet  acceptable 
standards  of  performance,  including 
failure  to  transmit  the  MDS  data,  or 
failure  to  otherwise  improve  upon  its 
past  poor  performance,  or  failure  to 
transmit  or  to  maintain  compliance 
relative  to  this  reporting  requirement 
could  be  considered  by  us  to  be 
indicative  of  the  facility's  inability  or 
unwillingness  to  perform  the  resident 
assessment  itself.  We  believe  that  this  is 
a  reasonable  conclusion  because  if  the 
requirement  to  conduct  a  resident 
assessment  has  been  satisfied  and 
completed,  then  the  administrative 
reporting  requirement  would  simply 
and  logically  follow.  Noncompliance 
that  is  repeated  or  which  recurs 
intermittently  becomes  part  of  the 
facility's  noncompliance  history  which 
is  a  factor  when  we  or  the  State  selects 
the  appropriate  enforcement  response. 


We  will  sanction,  accordingly,  a  fKility 
that  demonstrates  little  or  no 
commitment  to  continual,  rather  than 
cyclical,  compliance.  A  State  will  be 
easily  able  to  ascertain  whether  a 
facility  is  transmitting  the  required 
information  timely  and  in  the  manner 
that  we  prescribe,  those  facilities  that 
fail  to  meet  the  standard  may  be  subject 
to  the  full  range  of  available  remedies, 
including  denial  of  payment  for  new 
admissions  and  dvil  money  penalties. 
We  do  not  expect  perfection  relative  to 
compliance  with  this  reporting 
requirement;  we  wll  incorporate 
limited  tolerance  into  the  compliance 
assessment  process,  whereby  good  fiaith 
efforts  made  by  facilities  will  be 
considered.  An  additional  level  of 
tolerance  will  exist  during  early  phases 
of  implementation  of  the  requirement. 
Comment:  A  number  of  commentera 
addressed  a  wide  variety  of  issues 
relating  to  the  computerization  of  MDS 
information.  A  State  commenter 
stressed  that  we  should  emphasize  the 
benefits  to  facility  staff  and  residents.  A 
consumer  advocacy  group  expressed  the 
belief  that  we  should  address  how 
computerization  v»dll  affect  utilization  of 
the  RAPs  and  the  individualization  of 
the  care  plaiming  process. 

Response:  As  mentioned  in  the 
previous  discussion  of  data  uses,  we 
believe  that  the  automation  of  this 
information  will  be  extremely  helpful  to 
facilities.  We  note  that  computerization 
of  resident  assessment  information  does 
not  relieve  facilities  of  their 
responsibility  to  develop,  by  an 
interdisciplinary  team,  a 
comprehensive,  individualized  care 
plan.  While  software  packages  exist  that 
will  automatically  print  a  plan  of  care 
based  on  responses  to  MDS  items  that 
trigger  a  RAP,  an  individual  must  still 
exercise  professional  clinical  judgment 
in  customizing  the  care  plan  to  suit  each 
resident's  individual  needs. 

Comment:  Commenters  proposed  that 
we  develop  regulations  and  manual 
instructions  relating  to  transmitting 
data.  A  State  wanted  a 
telecommunications  program  to  be 
mandated.  Another  State  expressed  the 
belief  that  we  should  penalize  facilities 
which  do  not  comply  with  submission 
requirements. 

Response:  Once  we  develop  key 
specifications  for  data  transmission,  we 
will  issue  clarifying  policy  and  give 
instructions  to  States  and  providera  in  a 
State  Operations  Manual  transmittal. 
We  will  require  that  a  facility  comply 
with  the  policy  and  regulations  covering 
this  data  base  in  order  to  participate  in 
the  Medicare  and  Medicaid  programs. 
As  mentioned  above,  we  are  requiring 
that  a  facility  electronically  transmit  its 


data  via  telecommunicatioiiB 
infirastructure  to  the  State.  Penalties  for 
not  compI]riog  with  submission 
requirements  are  addrssaed  with  the 
comments  on  proposed  §  483.20(bH6), 
Automated  data  processii^  requirement 

Comment:  Some  commentera 
discussed  software  vendon  who  have 
developed  RAI  packages.  Commentera 
suggested  that  we  develop  a  program  to 
test  vendor  software  for  minimal 
acceptability. 

Response:  We  are  developing  several 
aids  to  promote  the  acctuacy  of  RAI 
software  packages  developed  by 
conunercial  vendore.  These  efforts 
include  the  following  documents  and 
data  files,  being  published  on  our  World 
Wide  Web  site  (at  http://v«rww.hcfa.gov/ 
Medicare/hsqb/mds20/)  and  otherwise 
available  from  us. 

•  Detailed  specifications  for  data 
validity  (valid  ranges  and  consistency 
requirements  for  MDS  items). 

•  Detailed  logic  and  a  test  data  base 
for  RAP  determination. 

•  Detailed  specifications  for  the  file 
structure,  record  layout,  pjjd  field 
formatting  for  MDS  files  submitted  by 
facilities. 

•  Detailed  logic,  a  test  data  base,  and 
a  test  program  for  Resource  Utilization 
Group  calculation. 

We  are  also  developing  a  standard 
State-level  MDS  processing  system  to  be 
distributed  to  each  State.  One  feature  of 
this  system  allows  RAI  software 
developera  to  transmit  test  files  of  MDS 
data  to  the  State  and  receive  a  detailed 
log  of  all  data  validity  errora 
encountered  in  the  test  file. 

We  will  continue  to  promote 
processes  for  assuring  the  accuracy  of 
software  packages  developed  by  vendore 
even  though  the  approaches  to  this 
effort  will  change  over  time. 

Comment:  In  the  preamble  to  the 
proposed  rule,  we  encouraged  comment 
on  developing  a  mechanism  for  advising 
us  on  the  need  and  method  to  update 
the  MDS  and  RAPs.  Commentera  agreed 
that  we  do  need  a  method  to  update  the 
RAI.  Several  suggested  that  we  establish 
a  clinical  advisory  panel  or  commission 
similar  to  the  project  team,  clinical 
panel  and  advisory  committee  that 
developed  the  RAI.  Other  ideas 
included  an  annual  update  schedule, 
including  any  changes  in  the  MDS  as  an 
addendum;  sending  periodic 
questionnaires  to  providera.  State 
agencies  and  organizations:  and  a  yearly 
comment  period. 

Response:  We  have  always  recognized 
that  the  RAI  will  need  to  reflect 
advances  in  clinical  practice  and 
assessment  technology.  We  will  be 
making  periodic  revisions  to  the  RAI.  In 
1994,  we  awarded  a  contract  to  the 
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Hebrew  Rehabilitation  Center  for  Aged, 
under  which  wo  will  revise  the  RAI  over 
a  few  years.  The  contractor  will  convene 
representatives  of  States,  provider 
organizations,  professional  associations, 
and  consumer  organizations.  These 
groups  will  advise  us  regarding  the  need 
to  add  or  refine  items  or  definitions,  and 
regarding  areas  that  are  less  well 
understood,  and  require  clarification.  As 
in  the  past,  the  revision  process  will  be 
one  in  which  we  seek  input  from  the 
many  interested  and  affected  groups. 

Comment:  We  solicited  comment  on 
how  to  coordinate  the  assessment 
process  with  other  assessment  protocols 
such  as  home  health  assessments  and 
the  uniform  needs  assessment 
instrument  (comments  on  coordinating 
with  FASRR  are  discussed  with  the 
comments  on  proposed  § 483.20(b)(5), 
Coordination).  Some  who  commented 
merely  agreed  that  it  is  necessary  to 
coordinate  assessments.  Others  gave 
suggestions,  for  example,  that  we  issue 
,    a  stronger  directive  that  a  facility 
provide  a  copy  of  the  MDS  as  part  of 
their  post-discharge  cara,  use  the  RAI  in 
all  long-term  care  settings,  and 
coordinate  with  the  home  and 
community  baaed  waiver  MDS  of  OBRA 
•90. 

Response:  We  recognize  the  need  to 
coordinate  an  individual's  health  care 
across  various  health  care  settings  and 
the  importance  of  assessments  in  this 
process.  Currently,  we  have  no  statutory 
authority  to  require  this  coordination 
except  in  the  case  of  coordination  of  the 
RAI  with  preadmission  screening 
programs  for  individuals  who  are 
mentally  ill  and  mentally  retarded. 
However,  there  is  groat  interest  in  the 
development  of  clinical  data  sets  like 
the  MDS  for  several  provider  types, 
including  end-stage  renal  disease 
facilities  and  home  health  agencies. 
Work  is  well  underway  to  develop 
screening  tools  in  some  of  these  areas. 

§  483.20(b)(1)  Resident  Assessment 
Instrument 

Comment:  Commenters  addressed  the 
proposed  requirement  that  the 
assessment  process  must  include  direct 
observation  and  communication  with 
the  resident,  as  well  as  communication 
with  licensed  and  nonlicensed  direct 
care  staff  on  all  shifts.  Most  supported 
the  requirement.  A  few  commenters 
were  concerned  with  enforcement  of  the 
requirement.  Some  wanted  us  to  require 
that  the  facility  communicate  with  the 
resident  only  when  clinically  feasible, 
since  the  resident  may  not  have  the 
cognitive  skills  to  verbally 
communicate. 

Response:  The  resident  is  a  primary 
source  of  information  when  completing 


the  assessment  and  may  be  the  only 
source  of  information  for  many  items.  In 
the  RAI  User's  Manual  and  in  the  State 
Operations  Manual.  Transmittal  No. 
272,  we  have  instructed  facility  staff  to 
talk  with  and  observe  the  resident.  It  is 
still  possible  to  interact  with  a  resident, 
even  if  he  or  she  is  unable  to 
communicate  verbally.  Staff  can  closely 
observe  the  resident  and  respond  to 
many  MDS  items  based  on  observation. 
Wo  acknowledge  that  evaluating  facility 
compliance  may  be  difficult  but  we 
believe  that  this  requirement  is  too 
important  to  delete.  However,  we  do  not 
want  to  require  a  specific  process  for 
documenting  collection  of  data  across 
shifts.  This  would  burden  lacilities  and 
limit  their  flexibility  to  implement  a 
process  that  is  most  appropriate  for  each 
facility's  specific  situation  and 
practices. 

Comment:  A  few  commenters 
believed  that  only  the  direct  care  staff 
responsible  for  providing  care  to  the 
resident  on  all  shifts  should  be  included 
in  the  assessment  process.  Others 
wanted  us  to  require  that  the  facility 
talk  to  other  people,  such  as  a  resident's 
family  members/guardians,  the 
attending  physician,  and  other  licensed 
personnel. 

Response:  We  did  not  limit  the 
assessment  process  to  only  those  staff 
members  responsible  for  actually 
providing  hands-on  care  because  we 
believe  that  facility  staff  who  are  not  the 
primary  care-givers  often  have  valuable, 
first-hand  information  about  a  resident. 
For  example,  housekeeping  staff  who 
routinely  talk  with  residents  may  be 
aware  that  a  resident  prefers  extra 

Eillows  on  her  bed  bM:ause  it  alleviates 
er  back  pain.  In  the  State  Operations 
Manual  Transmittal  No.  272  and  in  the 
RAI  User's  Manual  we  suggest  that 
information  sources  for  the  assessment 
should  include,  but  are  not  limited  to, 
discussion  with  the  resident's  attending 
physician,  appropriate  licensed  health 
professionals  and  family  members. 
Family  members  are  a  valuable  source 
of  information  regarding  the  resident, 
particularly  for  cognitively  impaired 
residents,  for  whom  family  is  often  the 
only  source  of  information  regarding  the 
resident.  For  example:  a  resident's 
spouse  may  be  the  only  person  who 
kiiows  what  the  resident  was  like  prior 
to  admission  to  the  nursing  home,  and 
is  able  to  provide  background 
information  that  is  necessary  for  staff  to 
complete  the  Customary  Routine  section 
of  the  MDS. 

We  require  that  a  physician  be  a  part 
of  the  interdisciplinary  team  that 
prepares  the  care  plan.  We  acknowledge 
that  a  doctor's  schedule  may  not  allow 
consistent  participation  in  the 


assessment  process.  While  we 
encourage  facilities  to  discuss  the 
resident's  status  with  the  attending 
physician  to  gain  and  validate 
information,  we  are  not  requiring  it.  The 
statute  is  silent  regarding  the 
participation  of  individuals  other  than 
health  professionals. 

Comment:  Some  commenters  wanted 
us  to  clarify  that  communication  with 
all  shifts  can  be  both  verbal  and  written. 
For  example,  information  could  be 
exchanged  at  pre-shiit  meetings, 
through  progress  notes  or  other 
documentation  in  the  clinical  record,  or 
by  other  means. 

Response:  We  agree  that  information 
can  be  exchanged  in  a  number  of  ways, 
and  discuss  possible  mechanisms  in  the 
RAI  User's  Manual.  At  this  time  we  do 
not  wish  to  mandate  a  communication 
process;  rather,  each  facility  should 
determine  how  to  best  exchange 
information  about  the  resident. 

While  we  did  not  receive  comments 
regarding  the  facility  assessing  the 
resident  using  the  RAI  specified  by  the 
State,  we  are  adding  to  §  483.315(c)  that 
the  State  must  obtain  our  approval  of  a 
State-specified  instrument.  'This  is  more 
consistent  with  sections  1819(e)(5)  and 
1919(e)(5)  of  the  Act.  Furthermore,  we 
are  specifying  those  domains  or  areas 
that  the  facility  must  assess.  We  listed 
these  domains  in  the  assessment 
requirement  previously,  and 
inadvertently  omitted  them  at  former 
paragraph  (b)(2);  a  State  suggested  that 
removing  the  domains  weakened  the 
requirement.  Additionally,  surveyors 
use  the  regulatory  tags  for  particular 
domains  to  cite  deficiencies  when  a 
facility  has  problems  only  in  certain 
assessment  areas.  The  State  is 
responsible  for  obtaining  approval  from 
us  for  its  instrument  and  to  specify  its 
approved  instrument  to  facilities. 
Facilities  must  therefore  rely  upon  the 
State's  assertion  that  the  instrument  is 
approved  by  the  Secretary. 

Proposed  §  483.20(b)(2)  When  Required 

Comment:  Several  commenters 
addressed  our  proposed  requirement 
that  a  facility  complete  the 
comprehensive  assessment  within  14 
days  after  a  resident's  admission.  Some 
commenters  agreed  with  the  14-day 
time  period,  and  wanted  us  to 
emphasize  that  the  RAI  and  quarterly 
review  are  a  minimum,  stressing  that  all 
the  resident's  needs  must  be  identified 
and  care  planned  as  necessary.  A 
commenter  requested  clarification 
regarding  completion  "within  14  days 
after  admission,"  stating  that  it  could  be 
interpreted  differently.  For  example,  the 
facility  could  construe  the  requirement 
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to  mean  "14  days  after  admission"  or 
"the  fourteenth  day  of  admission." 
Response:  Completion  of  the  RAI 
specified  by  the  State  does  not 
necessarily  fulfill  a  facility's  obligation 
to  perform  a  comprehensive  assessment 
As  previously  stated,  §483.25  requires 
that  a  facility  ensure  that  each  resident 
attains  or  maintains  his  or  her  highest 
practicable  well-being.  A  facility  is 
responsible  for  assessing  areas  that  are 
relevant  for  individual  residents, 
regardless  of  whether  they  are  included 
in  the  RAI.  For  example,  in  completing 
the  MDS,  the  assessor  simply  indicates 
whether  or  not  a  factor  is  present.  If  the 
MDS  indicates  the  presence  of  a 
potential  resident  problem,  need,  or 
strength,  the  assessor  should  then 
investigate  the  resident's  condition  in 
more  detail.  The  RAPs  may  assist  in  this 
investigation. 

Other  problems  that  are  relevant  for 
an  individual  resident  may  not  be 
addressed  by  the  RAI  at  all.  For 
example,  the  MDS  includes  a  listing  of 
those  diagnoses  that  affect  the  resident's 
functioning  or  needs  in  the  past  7  days. 
While  the  MDS  may  indicate  the 
presence  of  medical  problems  such  as 
unstable  diabetes  or  orthostatic 
hypotension,  there  should  be  evidence 
of  additional  assessment  of  these  factors 
if  relevant  to  the  development  of  a  care 
plan  for  an  individual  resident.  Another 
example  of  resident  concerns  not 
addressed  by  the  MDS  is  sexual 
patterns.  Some  facilities  have  responded 
by  creating  additional  assessment  tools 
which  they  complete  for  all  residents  in 
addition  to  the  State  RAI.  This  is  not  a 
Federal  requirement.  Additional 
assessment  is  necessary  only  for  factors 
that  are  relevant  for  an  individual 
resident.  Facility  staff  have  stated  that 
many  of  the  items  added  to  version  2.0 
of  the  MDS  may  eliminate  the  need  for 
supplementation  of  items  in  fiacility 
specific  assessments  and  will  hopefully 
contribute  to  a  more  comprehensive 
assessment  for  each  resident. 

A  facility  is  also  responsible  for 
assessing  and  intervening  in  response  to 
acute  or  emergent  problems  such  as 
respiratory  distress  or  fever.  While  this 
may  seem  obvious,  surveyors  have 
reported  numerous  instances  in  which 
this  has  not  occurred. 

A  facility  must  complete  the  initial 
assessment  no  later  than  14  days  after  a 
resident's  admission.  For  example,  if  a 
resident  is  admitted  on  July  1,  the 
assessment  must  be  completed  by  July 
15.  Although  Federal  requirements 
dictate  the  completion  of  RAI 
assessments  according  to  certain  time 
frames,  standards  of  good  clinical 
practice  dictate  that  the  assessment 


process  is  more  fluid,  and  should  be  on- 
going. 

Comment:  A  few  commenters 
recommended  that  we  require  the 
assessment  within  the  month  that  the 
annual  is  due  and  not  a  narrowly 
defined  "every  365  days." 

i?esponse;  The  statute  requires  that  a 
facility  conduct  an  assessment  no  less 
often  than  once  every  12  months.  The 
facility  should  use  the  completion  date 
of  the  last  assessment  (in  other  words, 
the  date  the  registered  nurse  coordinator 
has  certified  the  completion  of  the 
assessment  on  the  RAP  Summary  form 
in  section  V)  to  calculate  when  the 
annual  assessment  is  due.  Current 
policy  is  that  the  next  assessment  is  due 
within  365  days.  As  we  are  not  aware 
of  any  problems  regarding  this  policy,  it 
will  remain  unchanged. 

Comment:  Commenters  proposed 
alternatives  to  the  requirement  that  a 
facility  complete  an  initial  assessment 
within  14  days  of  a  resident's 
admission.  A  commenter  suggested  that 
a  facility  complete  the  MDS  within  14 
days  of  admission,  and  the  RAPs  and 
care  plan  within  7  days  of  completing 
the  MDS  (instead  of  completing  the 
MDS  and  the  RAP  process  in  14  days). 
This  would  allow  adequate  time  to 
complete  and  document  the  in-depth 
assessment.  Others  believed  that  21 
days  to  complete  the  assessment  and  30 
days  to  complete  the  care  plan  is 
necessary. 

Response:  As  mentioned  above,  the 
statute  currently  specifies  the  time 
frame  for  the  initial  assessment,  which 
does  not  allow  us  any  latitude.  We  have 
defined  the  RAI  to  include  the  MDS, 
triggers  and  utilization  guidelines, 
including  the  RAPs.  Since  the  RAPs  are 
part  of  the  comprehensive  assessment, 
they  too  must  he  completed  within  14 
days  after  admission  or  detection  of  a 
significant  change.  Current  care 
plaiming  requirements  allow  7  days 
after  completion  of  the  RAI  for 
completion  of  the  plan  of  care. 

Comment:  A  consumer  advocacy 
group  suggested  that  we  require  an 
assessment  similar  to  the  quarterly 
review  upon  the  resident's  return  from 
a  hospitalization,  since  some  change  in 
the  resident's  condition  had 
necessitated  the  hospital  visit.  Another 
commenter  recommended  that  we 
require  an  assessment  when  the  use  of 
restraints  for  an  individual  increased 
over  a  prescribed  threshold. 

Response:  We  agree  that  it  may  be 
beneficial  for  the  facility  to  complete 
another  assessment  upon  return  frtim 
hospitalization  or  upon  an  increase  in 
restraint  usage.  An  increase  in  restraint 
use  is  an  example  of  a  situation  in 
which  a  significant  change  reassessment 


is  probably  necessary.  If  it  becomes 
necessary  to  restrain  a  resident  or 
increase  restraint  usage,  it  is  likely  that 
the  resident's  condition  has  deteriorated 
and  there  are  behaviors  of  new  onset  or 
increased  fi^uency.  In  this  case,  the 
facility  must  revise  the  care  plan.  If  a 
resident's  condition  has  significantly 
changed  prior  to  or  after  hospitalization, 
the  facility  must  complete  a 
comprehensive,  significant  change 
assessment  on  the  resident's  return  to 
the  facility.  Some  facilities  have 
instituted  a  policy  requiring  a 
comprehensive  RAI  assessment  each 
time  a  resident  is  readmitted  after 
hospitalization.  We  prefer,  however,  to 
leave  our  requirement  so  that  it  is  based 
on  what  is  clinically  warranted  (in  other 
words,  whether  the  resident's  condition 
meets  the  definition  of  a  significant 
change). 

Comment:  Several  commenters, 
including  some  State  and  national 
provider  organizations,  were  concerned 
with  the  impact  that  the  14-day 
requirement  would  have  on  facilities 
whose  residents  are  typically  short-stay, 
such  as  residents  in  hospital-based 
SNFs.  A  few  wanted  us  to  exempt 
facilities  which  have  an  average  length 
of  stay  less  than  30  days  from  having  to 
complete  the  assessment.  Others  wanted 
all  facilities  to  have  30  days  in  which  to 
complete  the  assessment.  Some 
commenters  suggested  that  we  develop 
an  alternate  instrument  that  pertains  to 
the  specific  care  needs  of  short-stay 
residents.  For  example,  they  maintained 
that  the  MDS  does  not  contain  enough 
detail  on  the  rehabilitative  aspects  of 
care,  nor  does  it  capture  important 
information  about  a  post-acute 
resident's  health  conditions.  Others 
proposed  that  we  allow  a  Eacility  to 
complete  only  those  MDS  items  that  are 
appropriate  for  short-stay  residents  and 
skip  the  rest.  A  few  commenters  wanted 
us  to  convene  a  clinical  advisory  panel 
that  would  assist  in  identifying  the 
clinical  characteristics  of  short-stay 
populations  and  determining  which 
MDS  elements  are  critical  for  them. 

Response:  From  the  comments 
received,  it  is  evident  that  there  are  a 
variety  of  strategies  that  people  believe 
would  be  useful  in  dealing  with  the 
assessment  of  short-stay  residents.  We 
cannot,  under  the  law.  extend  the  time 
fiame  for  completion  of  the  RAI.  Nor 
can  we  currently  exempt  any  facility 
certified  under  the  long  term  care 
facility  requirements,  even  though  it 
may  provide  care  exclusively  or 
primarily  for  individuals  needing  a 
short  period  of  rehabilitation  prior  to 
return  to  the  community.  While  we  are 
aware  that  this  has  long  been  a  concern 
voiced  by  some  providers,  various 
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clinical  experts  have  long  believed  that 
the  maiority  of  the  RAl  gathers  useful 
information  for  short-stay  individuals  as 
well  as  long-term  residents  In  1992  and 
1993,  we  consulted  with  several  panels 
of  expert  clinicians  and  health 
professional,  provider,  and  consumer 
groups  to  identify  MDS  items  that  were 
not  pertinent  for  short-stay  individuals. 
Of  the  few  items  that  the  panels 
proposed  as  not  being  relevant  for  short- 
stay  individuals,  there  was  no 
consensus  on  TH"«*"**t"g  items,  with  all 
groupa  in  ^xeement  that  all  individuals 
in  certified  facilities  would  benefit  from 
the  RAl  assessment  process. 

We  agree  that  the  original  MDS  did 
not  contain  enough  wievant  information 
pertinent  to  short-stay  populations.  We 
have  added  some  items  to  version  2.0 
related  to  special  therapies  and  care 
needs  (previously  included  in  the 
MDS>,  an  alternate  RA!  used  by  some 
States)  that  are  very  relevant  for  short- 
stay  populations.  A  national  association 
representing  hospital-based  skilled 
nursing  facilities  reported  Tinding  these 
MDS*  items  useful  in  identifying 
nursing  and  therapy  needs  for  short 
term  stay  residents  and  for  determining 
Medicare  coverage  and  subsequent 
reimbursement. 

We  have  also  added  an  item  to  collect 
information  on  pain  that  will  assist 
facilities  in  providing  more  focused  care 
for  short-stay  residents.  Furthermore, 
we  will  clarify  and  add  material  to 
several  of  the  RAFs  specific  to  short-stay 
populations  as  part  of  our  contract  with 
the  Hebrew  Rehabilitation  Center  for 
Aged  to  refine  the  RAl,  in  an  effort  to 
facilitate  a  more  effective  and  efRcient 
assessment  for  these  residents. 

Moreover, ^as  this  concern  has 
continued  to  be  voiced  by  providers  and 
as  the  number  of  individuals 
undergoing  a  short-term,  generally 
rehabiliUtive  stay  in  certifled  sldlled 
nursing  facilities  has  continued  to 
increase,  we  have  begun  to  revisit  this 
issue.  We  are  currently  consulting  with 
providers,  consumer  groups  and 
professional  associations  for  the 
purpose  of  informing  them  about  our 
work  on  developing  a  module  of 
assessment  items  that  would  be 
completed  as  an  alternative  to  many  of 
the  core  MDS  items.  In  this  way, 
probably  through  the  use  of  the  "skip 
pattern"  logic  in  the  MDS,  facilities 
providing  care  for  "short  term  stay" 
individuals  could  perform  a 
standardized,  reproducible  assessment 
that  is  more  relevant  to  the  resident 
population,  while  still  adhering  to  the 
statutory  requirement  to  perform  a 
comprehensive  assessment  based  on  the 
MDS. 


Comment:  Several  commenters 
expressed  the  belief  that  the  MDS  is  not 
appropriate  or  does  not  collect  enough 
information  for  special  care 
populations,  like  pediatrics,  individuals 
with  AIDS,  individuals  with  head 
injuries,  individuals  who  are  terminal 
and  are  receiving  hospice  care,  and 
properly  placed  residents  who  have 
mental  illness  or  mental  retardation. 
The  concerns  were  similar  to  those  who 
addressed  short  stay  residents.  A  State 
provider  organization  asserted  that  the 
MDS  is  designed  for  a  homogeneous, 
chronic  long  term  car*  resident  and 
suggested  thist  we  develop  a  variety  of 
aaaaasment  parameters.  Another  State 
ocfanization  stated  that  70  percent  of 
the  MDS-f  elemenU  do  not  apply  to 
children.  The  commenter  went  on  to  say 
that  about  one- fifth  of  those  that  do 
apply  are  demographic  in  nature. 
Commenters  noted  that  facility  staff 
need  to  know  what  kinds  of  behavior 
usually  heralded  the  onset  of  a 
psychiatric  crisis  for  a  resident  with 
mental  illness,  and  that  the  MDS  does 
not  sufficiently  capture  behavioral 
disorders,  mood  disturbances,  activity 
potential,  and  cognitive  functioning  for 
individuals  with  mental  illness  or 
mental  retardation.  To  address  these 
concerns,  commenters  recommended 
that  we: 

•  Waive  special  care  populations 
from  the  RAl  reouirement; 

•  Devriop  additional  RAPs  to  address 

specific  needs; 

•  Develop  additional  MDS  elements 
in  modules  for  "special  care"  residents: 

•  Have  skip  patterns;  or 

•  Develop  a  new  instrument. 
Response:  We  acknowledge  that  the 

MDS  may  not  be  completely  responsive 
to  the  needs  of  special  populations  in 
nursing  homes  today.  We  expect  to  use 
MDS  data  to  gain  a  better  saose  of  the 
clinical  characteristics  and  care  needs  of 
the  diverse  population  of  long  term  care 
facilities,  and  to  reHne  the  RAl  as  it 
appears  warranted  over  time.  In  the 
meantime,  some  of  the  items  that  were 
added  to  the  MDS  are  more  responsive 
to  the  needs  of  these  residents.  For 
example,  items  that  assess  the  presence, 
type,  intensity,  and  treatment  of  pain 
were  added  to  version  2.0;  this  is 
particularly  important  for  residents  in  a 
hospice  program.  We  have  expanded 
significantly  the  MDS  items  associated 
with  mood  and  behavior,  and  also 
included  the  use  of  programs  for 
treatment  of  mood  and  behavior 
problems.  Again,  we  note  that  the 
statute  does  not  allow  us  to  exempt 
certain  populations. 

Comment:  A  State  commenter 
requested  that  we  exempt  terminal/ 
hospice  residents  from  RAl 


requirements  since  the  philosophy  of 
hospice  care  is  vastly  different  from  the 
rehabilitative  approach  of  the  typical 
nursing  facility.  Another  State 
commenter  noted  that  SNF/NF  residents 
who  are  residents  of  a  certified  hospice 
will  have  two  assessments  and  two  care 
plans  because  of  two  sets  of 
requirements;  it  is  possible  that  the  care 
plans  may  be  conflicting. 

Response:  When  a  resident  of  a 
Medicare  participating  SNF/NF  elects 
the  Medicare  hospice  benefit,  the 
hospice  and  the  SNF/NF  must 
coordinate,  establish,  and  agree  upon  a 
plan  of  care  for  both  providers  which 
reflects  the  hospice  philosophy  and  is 
based  on  an  assessment  of  the 
individual's  needs  and  unique  Uving 
situation  in  the  SNF/NF.  This 
coordinated  plan  of  care  must  identify 
the  care  and  services  that  the  SNF/NF 
and  hospice  will  provide  in  order  to  be 
responsive  to  the  unique  needs  of  the 
individual  and  his  or  her  expressed 
desire  for  hospice  care.  The  plan  of  care 
must  include  directives  for  managing 
pain  and  other  distressing  symptoms 
and  be  revised  and  updated  by  the  SNF/ 
NF  and  hospice,  as  necessary,  to  reflect 
the  individual's  current  status. 

Our  policy  is  that  when  a  resident  of 
a  SNF/NF  elects  to  receive  Medicare 
coverage  of  services  under  the  hospice 
benefit,  both  the  Medicare  hospice 
conditions  of  participation  and  the  SNF/ 
NF  requirements  apply.  This  means  that 
the  facility  must  assess  a  resident  using 
RAl.  Some  confusion  arose  among  the 
SNF/NF  providers  concerning  the 
completion  of  RAPs  that  were  not 
clinically  appropriate.  We  have  issued  a 
clarification  memorandum  reminding 

!>roviders  that  the  RAPs  are  guidelines 
or  assessment.  They  are  not  meant  as 
prescriptive  courses  of  actions.  Rather, 
they  are  intended  as  frameworks  for 
assessment  that  are  clinically  indicated 
depending  on  the  needs  of  each 
individual  resident.  For  example,  some 
of  the  RAP  guidelines  may  include 
content  suggestive  of  an  aggressive 
work-up  to  determine  causal  factors  that 
may  not  be  appropriate  for  individuals 
who  are  terminally  ill  (for  example,  an 
aggressive  work-up  to  determine  the 
cause  of  weight  loss  would  generally  not 
be  appropriate  or  expected  for  a  resident 
receiving  hospice  care.)  Many  of  the 
RAPs,  however,  such  as  "Activities"  or 
maintenance  of  the  resident's 
"Activities  of  Daily  Living"  should  lead 
to  more  aggressive  assessment  if  they 
are  useful  in  helping  facility  staff 
increase  the  resident's  comfort  level  and 
ability  to  attain  or  maintain  his  or  her 
highest  practicable  well-being  and 
create  an  atmosphere  in  which  the 
resident  will  be  able  to  die  with  dignity. 
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It  is  important  to  remember  that  RAP 
documentation  and  the  plan  of  care  may 
also  reflect  a  resident's  right  to  refuse 
treatment  or  services. 

In  summary,  we  developed  the  RAPs 
to  assist  facilities  in  planning 
appropriate  and  individualized  care  for 
residents.  As  we  revise  the  RAP 
guidelines  over  the  next  few  years,  we 
intend  to  incorporate  material 
specifically  related  to  terminal  care  to 
hotter  address  the  needs  of  the  hospice 
residents  residing  in  SNF  and  NFs. 

Comment:  Some  commenters  wanted 
changes  in  the  proposed  definition  of 
"readmission."  One  asked  for 
clarification  of  what  a  "temporary" 
absence  meant,  asserting  that  a  5-month 
absence  could  be  temporary  for 
someone  who  has  lived  in  the  facility 
for  10  years.  A  State  provider 
organization  thought  that  "temporary 
absence"  should  not  be  defined  only  as 
a  hospitalization,  but  should  allow  for 
other  absences  lijce  doctor's  visits. 

Response:  We  do  not  consider  it  to  be 
a  temporary  absence  when  a  resident 
leaves  a  facility  for  a  doctor's  visit;  we 
do  not  require  that  a  facility  conduct  a 
new  assessment  merely  because  of  such 
a  visit.  Readmission  is  defined  as  a 
resident  returning  to  a  facility  finm  the 
hospital  or  therapeutic  leave.  We 
consider  an  absence  to  be  temporary 
when  the  facility  fully  expects  the 
resident  to  return.  For  example,  if  a 
resident  leaves  the  facility  for  a  few 
days  during  a  holiday  season,  the 
nursing  home  would  not  need  to 
complete  a  new  assessment  (unless 
there  has  been  a  significant  change).  If 
the  resident  is  absent  for  an  extended 
period  of  time,  however,  it  may  be 
difficult  for  the  facility  to  determine  if 
a  significant  change  has  occurred,  and 
the  facility  may  wish  to  conduct  an 
assessment.  Furthermore,  if  the  resident 
is  absent  for  a  year  or  more,  the  facility 
must  conduct  its  annual  reassessment 
upon  the  resident's  return.  However,  we 
are  not  attaching  a  time  frame  to 
temporary  absence.  This  holds 
regardless  of  where  the  resident  went 
and  how  long  he  or  she  was  absent  fitjm 
the  facility.  This  policy  recognizes  that 
there  is  variation  in  bed  hold  and 
discharge  policies  in  the  States. 
Comment:  A  few  commenters 
expressed  concern  with  the  proposed 
provision  in  §483.20{b)(2)(i)  that  would 
allow  a  facility  to  amend  assessment 
information  up  to  21  days  after 
admission  in  some  situations.  One 
commenter  thought  the  entire  MDS  was 
amendable.  A  national  provider 
organization  recommended  that  we 
permit  a  facility  to  correct  "technical" 
items  on  the  MDS  beyond  the  21st  day 


because  these  items  would  not  alter  the 
triggers  or  RAP  process. 

Response:  In  die  past,  we  had  not 
allowed  a  facility  to  correct  non-factual 
errors  once  the  assessment  was 
completed.  Rather,  these  non-factual 
errors  were  to  be  noted  elsewhere  in  the 
resident's  clinical  record  (for  example 
progress  notes).  A  facility  corrected  non- 
factual  errors  on  the  next  assessment  (in 
other  words  quarterly,  annual, 
significant  change).  A  facility  needs  to 
complete  a  new  MDS  when  the  non- 
factual  error  would  have  an  impact  on 
the  resident's  care  plan.  In  this  case,  a 
facility  should  perform  another 
comprehensive  assessment  (in  other 
words  the  MDS  and  RAPs)  within  14 
days  of  noting  the  error.  We  would  note 
that  non-factual  errors  associated  with  a 
resident's  assessment  and  significant 
change  associated  with  the  resident  are 
two  different  concepts;  however,  both 
can  result  in  completing  a  new 
comprehensive  assessment.  As 
discussed  below,  we  are  deleting  the  21- 
day  provision. 

Comment.  A  State  provider  group 
disagreed  with  our  proposed  delineation 
in  §483.20(b)(2)(i)(B)  of  categories 
within  the  MDS  that  can  be  amended, 
because  the  commenter  did  not  believe 
that  facilities  and  surveyors  would  be 
able  to  consistenUy  differentiate  which 
items  on  the  MDS  could  be  changed. 
The  commenter  proposed  changing  the 
requirement  to  read  "Further  resident 
observation  and  interaction  indicates  a 
need  to  alter  the  initial  assessment." 
Response:  The  provision  to  amend 
certain  sections  within  21  days  has  been 
confusing  for  facilities.  We  are  deleting 
the  21 -day  provision.  We  require  that  a 
facility  complete  the  MDS  and  RAPs 
within  14  days  of  a  resident's 
admission,  within  14  days  of  a 
significant  change  in  a  r^ident's  status, 
and  at  least  annually.  By  the  fourteenth 
day,  the  registered  nurse  must  sign  and 
date  the  RAP  Summary  fomi^to  signify 
that  the  assessment  is  complete,  within 
regulatory  time  frames.  Within  7  days  of 
completing  the  assessment,  the  facility 
must: 

•  Encode  the  MDS  and  RAP  summary 
in  a  machine  readable  format; 

•  Run  the  encoded  MDS  through 
edits  specified  by  us.  The  facility  must 
correct  any  information  on  the  encoded 
MDS  that  does  not  pass  HCFA-specified 
edits. 

Within  7  days  of  completing  the 
assessment,  the  facility  must  be  able  to 
transmit  the  edited  MDS  and  RAP 
Summary  form  to  the  State  according  to 
State  or  Federal  time  frames.  Therefore, 
the  facility  must: 

•  "Lock"  the  edited  MDS  record; 


•  Certify  that  the  MDS  meets  HCFA- 
specified  edits;  and 

•  Print  the  edited  MDS  and  RAP 
Summary  form  and  place  them  in  the 
resident's  record.  The  hard  copy  of  the 
assessment  must  match  the  assessment 
that  the  facility  transmits  to  the  State.  A 
facility  must,  therefore,  correct  the  hard 

.    copy  to  reflect  changes  associated  with 
the  edit  correction  process. 

We  believe  that  tnis  change  eliminates 
the  confusion  for  facilities  as  to  what 
sections  could  be  changed.  It  will  also 
decrease  the  number  of  corrections  the 
facilify  will  have  to  make  and 
subsequently  transmit  to  the  State  due 
to  changed  assessment  information. 

In  §483.20  (b)(2)(ii)  and  (b)(2)(iii).  we 
proposed  that  a  facility  must  assess 
current  residents  of  a  nursing  facilify  by 
October  1.  1991  and  residents  of  a 
skilled  nursing  facility  by  January  1. 
1991.  We  are  deleting  paragraphs 
(b)(2)(ii)  and  (b)(2)(iii)  because  these 
requirements  are  no  longer  necessary. 
They  were  necessary  when  the  proposed 
regulation  was  written  to  make  sure  that 
individuals  already  residing  in  long 
term  care  facilities  were 
comprehensively  assessed  according  to 
the  new  requirements. 

Comment  There  were  many 
comments  related  to  the  definition  of 
significant  change  at  proposed 
§483.20(b)(2)(iv).  Commenters  proposed 
amendments  to  the  definition,  deletions 
to  the  definition,  and  additions  to  the 
definition.  These  comments  follow. 

Several  commenters  were  concerned 
that  the  definition  leaves  too  much 
room  for  interpretation  and  were 
particularly  concerned  about  how  this 
would  be  evaluated  during  the  survey 
process.  One  commenter  pointed  out 
that  the  definition  for  significant  change 
leaves  much  to  the  professional 
judgment  of  the  surveyor  to  decide  what 
constitutes  a  significant  change.  A  few 
suggested  that  we  delete  "or  should 
have  determined"  fixjm  the  criterion  for 
significant  change  because  it  invites 
surveyor  second-guessing  of  facility 
multi-disciplinary  staff  judgment  long 
after  the  fact. 

Other  comments  related  to  the  notion 
of  permanency  in  the  definition. 
Commenters  asserted  that  the 
distinction  between  acute  and  chronic 
changes  is  often  difficult  to  determine, 
and  tnat  the  emphasis  on  permanency  of 
the  change  is  too  exclusive.  Some 
commenters  preferred  the  language  in 
the  State  Operations  Manual  at 
Appendix  R  or  in  the  original  RAl 
Training  Manual.  They  l^lieved  that 
there  is  inconsistency  between  the 
proposed  regulation  and  the  State 
Operations  Manual  training  manual,  for 
example,  the  definition  of  "permanent." 
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Commentos  wranled  us  to  clarify  what 
permanent  meant  Another  requested 
that  we  delete  "permanent"  and 
"apparently  permanent"  from  the 
criterion,  and  that  we  add  "Is  significant 
(major)  or  likely  to  be  permanent."  The 
commenter  believes  that  this  will  be 
more  consistent  with  the  State 
Operations  Manual  Transmittal  No.  250. 
which  contains  surveyor  guidelines  and 
protocols. 

A  commenter  was  concerned  about 
whether  the  examples  of  significant 
change  in  the  proposed  regulation  were 
intended  to  be  all-inclusive,  and 
believed  they  should  be  expanded  and 
clarified.  For  example,  the  commenter 
believed  that  the  regulation  should 
clarify  what  a  "sudden  improvement  in 
resident  status"  means. 

A  few  commenters,  including  a 
national  and  a  State  provider 
organization,  recommended  that  we 
change  proposed  paragraph  (b)(2)(iv)  to 
read  "within  14  calendar  days  after  the 
{■cility  determines  *  *  *  that  there  has 
been  a  significant  decline  or 
improvement  in  the  resident's  physical 
or  mental  condition  such  that  in  the 
clinical  judgment  of  the  assessor  the 
change  in  condition  appears  to  be  major 
or  permanent."  They  believed  that  this 
wording  would  be  more  consistent  with 
the  original  training  manual. 

A  few  commenters  believed  that 

!>roposed  paragraphs  (b)(2)(iv)  (A)  and 
G)  are  redundant.  One  commenter  was 
confused  as  to  which  elements  of  the 
MDS  the  facility  reviews  in  determining 
if  a  significant  change  has  occurred 
according  to  the  criterion  at  paragraph 
(b)(2Miv)rA).  A  consumer  advocacy 
organization  wanted  paragraph 
(b)(2)(iv)(A)  to  read  "Apparent 
permanent  deterioration  or 
improvement  in  two  or  more  activities 
of  daily  living  or  apparent  deterioration 
or  improvement  in  any  combination  of 
two  or  more  activities  of  daily  living, 
communication  or  cognitive  abilities." 

A  few  provider  organizations  wanted 
the  criterion  revised  to  read 
"Deterioration  in  behavior  or  mood  to 
the  point  where  daily  problems  arise  or 
relationships  have  become 
problematic."  This  wording  would  be 
more  consistent  with  the  original 
training  manual. 

A  few  recommended  that  we  delete 
"requires  staff  intervention"  or  else 
clearly  define  the  phrase.  Commenters 
suggested  that  we  change  the  wording  to 
•"benefits  from  staff  intervention."  One 
believed  that  the  criterion  should  not  be 
limited  to  situations  requiring  staff 
interventions  because  there  may  be 
instances  in  which  deterioration  is  not 
perceived  by  staff  as  disruptive  or 
detrimental,  and  staff  would,  therefore. 


not  intervene.  For  example,  staff  would 
not  intervene,  in  the  commenter's 
scenario,  in  a  case  in  which  a  resident 
is  depressed  snd  whose  behavioral 
presentation  is  passive. 

One  suggestion  was  to  reword 
paragraph  (b)(2)(iv)(D)  to  read  "A 
marked  or  sudden  deterioration  in  a 
resident's  health  status  •  •  ■".  This 
would  clarify  that  this  criterion  does  not 
include  the  expected  clinical 
progression  of  a  given  diagnosis  or 
condition. 

A  few  commenters  suggested  that  we 
delete  paragraph  (b)(2)(iv)(D)  because  it 
is  too  subjective.  One  commenter  stated 
that  this  criterion  would  have  surveyors 
citing  facilities  for  everything;  for 
example,  just  the  fact  that  the  resident 
is  old  means  that  their  life  may  be  in 
danger  of  ending. 

A  commenter  suggested  deleting  "a 
factor  associated  with"  at  paragraph 
(b)(2)(iv)(E)  because  it  does  not  add 
anything  to  the  definition.  Othera 
offered  suggestions  for  clarifying  the 
criterion  at  paragraph  (b)(2)(iv)(E).  A 
few  commenters  proposed  adding 
"*  *  *  that  has  not  responded  to 
treatment  in  the  last  14  days,"  which 
would  give  the  clinician  a  time  frame  in 
which  to  evaluate  the  effectiveness  of  an 
intervention.  Another  commenter 
proposed  adding  "  *  ■  *  that  has  not 
responded  to  treatment  within  clinically 
accepted  time  period  standards." 

A  national  provider  group  proposed 
that  we  delete  the  criterion  at  paragraph 
(b)(2)(iv)(F)  and  replace  it  with 
"improved  behavior,  mood,  or 
functional  health  status  to  the  extent 
that  the  established  plan  of  care  no 
longer  matches  what  is  needed  by  the 
resident."  The  commenter  believed  that 
this  would  confine  the  definition  of 
change  to  a  functional  measure  and 
focus  the  criteria  on  a  positive  outcome. 

A  commenter  suggested  that  we  add 
two  criteria  to  paragraph  (b)(2)(iv): 
"(ivHH)  Potentially  reveraible 
deterioration  in  mental  functioning  due 
to  suspected  delirium.  (iv)(I) 
Deterioration  in  a  resident's  family  or 
social  circumstances  which  places  the 
resident's  psychosocial  well  being  in 
danger."  The  commenter  believed  that 
the  criteria,  as  published  in  the 
proposed  rule,  do  not  identify  changes 
that  may  be  temporary,  but  which  could 
be  noteworthy.  Furthermore,  the- 
commenter  does  not  believe  that  enough 
attention  has  been  paid  to  the 
psychosocial  aspects  of  change. 

One  State  commented  that  the 
definition  should  not  be  in  the 
regulation  text,  but  should  remain  in 
interpretive  guidelines,  asserting  that  it 
will  affect  the  objectivity  of  the 
assessors  in  determining  significant 


changes  since  these  guidelines  will 
become  more  concrete. 

Response:  These  substantial 
comments  regarding  significant  change 
assessments  warranted  extensive 
evaluation  of  the  definition  for 
significant  change  assessment.  Over  the 
past  several  years,  we  have  been 
providing  clarification  regarding  the 
significant  change  reassessment 
requirement  in  surveyor  training  and 
other  training  that  we  have  conducted, 
as  well  as  through  verbal  and  written 
communication  to  States  and  providers. 
We  believe  that  it  is  necessary  to 
include  the  definition  of  significant 
change  in  the  regulation  text.  However, 
the  definition  contained  in  this  final 
regulation  is  dramatically  altered  from 
that  which  appeared  in  our  proposed 
rule,  largely  in  response  to  the 
comments  we  received  and  the 
collective  experience  of  providera  and 
States  since  implementing  the  RAI 
process  in  1900.  This  changed 
definition  will  remain  in  the  regulation 
text  to  reinforce  a  facility's 
responsibility  to  conduct  significant 
change  reassessments. 

A  key  to  determining  whether  a 
significant  change  has  occurred  is 
whether  the  resident's  status  has 
changed  to  the  extent  that  the  plan  of 
care  no  longer  reflects  the  resident's 
needs  and  uie  fiacility's  plan  to  address 
them. 

We  are  revising  the  definition  of 
significant  change,  as  follows:  A 
significant  change  means  a  decline  or 
improvement  in  a  resident's  status  that 
will  not  normally  resolve  itself  without 
intervention  by  stafi  or  by  implementing 
standard  disease-related  clinical 
interventions,  that  has  an  impact  on 
more  than  one  area  of  the  resident's 
health  status,  and  requires 
interdisciplinary  review  or  revision  of 
the  care  plan,  or  both.  An  example  of  a 
condition  that  will  normally  resolve 
itself  without  intervention  by  staff  is  a 
resident's  5  i>ound  weight  loss,  which 
would  trigger  a  significant  change 
reassessment  under  the  old  definition. 
However,  if  a  resident  had  the  flu  and 
experienced  nausea  and  diarrhea  for  a 
week,  a  5  pound  weight  loss  may  be  an 
expected  outcome.  If  the  resident  did 
not  become  dehydrated  and  started  to 
regain  weight  af^er  the  symptoms 
subsided,  a  comprehensive  assessment 
would  not  be  required.  Generally,  if  the 
condition  has  not  resolved  at  the  end  of 
approximately  2  weeks,  staff  should 
begin  a  comprehensive  assessment. 

A  significant  change  reassessment  is 
probably  indicated  if  decline  or 
improvement  are  consistently  noted  in 
two  or  more  areas  of  decline,  or  two  or 
more  areas  of  improvement: 
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Decline 

•  Any  decline  in  activities  of  daily 
living  physical  functioning  in  which  a 
resident  is  newly  coded  as  3.  4  or  8 
(Extensive  assistance,  Total 
dependency,  Activity  did  not  occur): 

•  Increase  in  the  number  of  areas 
where  Behavioral  Symptoms  are  coded 
as  "not  easily  altered"  (for  example,  an 
increase  in  the  use  of  code  1  for  E4B); 

•  Resident's  decision-making  changes 
from  0  or  1  to  2  or  3; 

•  Resident's  incontinence  pattern 
changes  from  0  or  1  to  2,  3  or  4,  or 
placement  of  an  indwelling  catheter 

•  Emergence  of  sad  or  anxious  mood 
as  a  problem  that  is  not  easily  altered; 

•  Emergence  of  an  unplanned  weight 
loss  problem  (5  percent  change  in  30 
days  or  10  percent  change  in  180  days); 

•  Begin  to  use  trunk  restraint  or  a 
chair  that  prevents  rising  for  resident 
when  it  was  not  used  before; 

•  Emergence  of  a  condition  or  disease 
in  which  a  facility  judges  a  resident  to 
be  unstable; 

•  Emergence  of  a  pressure  ulcer  at 
Stage  U  or  hi^er.  when  no  ulcers  were 
previously  present  at  Stage  II  or  higher; 
or 

•  Overall  deterioration  of  resident's 
condition;  resident  receives  more 
support  (for  example,  in  activities  of 
daily  living  or  decision-making). 

Improvement 

•  Any  improvement  in  activities  of 
daily  living  physical  functioning  where 
a  resident  is  newly  coded  as  0. 1  or  2, 
when  previously  scored  as  a  3,  4  or  8; 

•  Decrease  in  the  number  of  areas 
where  Behavioral  Symptoms  or  Sad  or 
Anxious  Mood  are  coded  as  "not  easily 
altered;" 

•  Resident's  decision-making  changes 
from  2  or  3  too  or  1; 

•  Resident's  incontinence  pattern 
changes  from  2.  3  or  4  to  0  or  1;  or 

•  Overall  improvement  of  resident's 
condition;  resident  receives  fewer 
supports. 

We  may  revise  this  list  over  time, 
eliminating  or  adding  items  as  well  as 
other  situations  that  meet  the  significant 
change  definition.  In  an  end-stage 
disease  status,  a  full  reassessment  is 
optional,  depending  on  a  clinical 
determination  of  whether  the  resident 
would  benefit  from  iL 

We  believe  that  this  definition  is 
clearer  than  the  proposed  definition.  It 
also  addresses  many  of  the  commenters' 
concerns,  including  noting  that  the 
change  can  be  for  improvement  or 
deterioration,  and  eliminates  the  need  to 
interpret  whether  a  change  is 
permanent. 

A  self-limited  condition  is  a  condition 
that  will  run  its  course  without 


intervention.  It  is  of  limited  duration. 
Because  this  implies  a  decline  in  status, 
we  are  retaining  the  phrase,  "a  sudden 
or  marked  improvement." 

Comment:  Commenters  requested  that 
we  specify  that  the  time  limits  for 
reassessments  begin  once  the  assessor 
makes  a  clinical  determination  that  the 
change  in  resident  status  is  permanent, 
major,  or  both  (in  other  words,  within 
14  days).  This  would  prevent  an 
inconsistent  outcome. 

Response:  In  paragraph  (b)(2)(iv),  we 
proposed  that  the  facility  miist  conduct 
the  reassessment  within  14  days  after 
the  facility  determines  that  a  significant 
change  has  occurred.  We  are  retaining 
this  provision  (in  §483.20(b)(2)(ii)). 

Comment:  Some  commenters 
addressed  the  overall  goal  of 
reassessments  due  to  significant  change. 
One  commenter  stated  that  the  clinical 
goal  should  be  to  identify  functional 
changes  and  evaluate  their  source.  Early 
identification  of  illness,  injury,  etc..  may 
allow  intervention  to  reverse  and 
prevent  permanent  loss  of  function.  The 
commenter  cautioned  that  the 
evaluations  can  be  expensive  and 
counter-productive.  Others  maintained 
that  some  changes  are  the  natural  result 
of  the  aging  process  or  of  disease 
processes  like  Alzheimer's  disease. 
Some  believed  that  these  changes  can  be 
anticipated  and  care  planned  without 
conducting  a  new  assessment.  A 
commenter  wanted  us  to  add  a  new 
criterion  to  the  definition  for  potentially 
reversible  deterioration  in  mental 
functioning  due  to  suspected  delirium. 

Response:  We  believe  the 
commenter's  suggestion  for  a  new 
criterion  is  included  under  the  new 
definition.  The  primary  role  of  the 
RAPs,  which  a  facilify  also  must 
complete  for  a  significant  change 
reassessment,  is  to  help  the  facility  to 
identify  causal  or  risk  factors  that  can  be 
eliminated  or  minimized.  Completing 
the  RAP  process  helps  the  facility 
determine  what  services  the  resident 
needs.  It  would  be  more  costly  if  the 
facilify  does  not  detect  a  significant 
change  and  the  resident  is  allowed  to 
decline.  The  resident  could  develop 
complications  bom  the  onset  of  a  health 
problem  or  require  hospitalization. 
Furthermore,  significant  change 
reassessments  will  help  the  staff  to 
determine  if  a  change  is  the  expected 
result  of  a  disease  process  or  could  be 
revereed.  Such  would  be  the  case  in  a 
drug-induced  delirium. 

Comment:  A  few  commenters  thought 
that  the  final  regulation  should  allow  for 
consultation  with  a  physician  (the 
medical  director,  for  example)  to 
determine  the  significance  or 
permanence  of  a  resident's  change. 


Therefore,  they  maintained,  the  facilify 
staff  would  not  have  the  responsibilify 
to  make  the  determination  and  would 
not  be  cited  for  it. 

Response:  We  encourage  consultation 
with  physicians,  but  it  is  not  our  intent 
to  absolve  facilities  from  their 
responsibility  to  monitor  resident  status. 
The  statute  requires  that  a  registered 
nurse  conduct  or  coordinate  the 
assessment.  The  registered  nurse,  by 
virtue  of  licensure  requirements  and 
State  practice  acts,  has  responsibilify  for 
assessing  and  monitoring  an 
individual's  status,  and  notifying  a 
physician,  as  is  warranted  by  changes  in 
the  individual's  status. 

Proposed  §  483.20(b)(3).  Quarterly 
Review  (Redesignated  as  §  483.20(c)) 

Comment:  Several  commenters 
discussed  the  proposed  quarterly  review 
requirements.  Most  agreed  that  a  facilify 
should  assess  a  resident  at  least 
quarterly.  A  few,  including  a  State, 
wanted  us  to  mandate  the  use  of  a 
standard  form.  They  believe  that  this 
would  provide  consistency. 

Response:  OBRA  '87  required  that  a 
long  term  care  facility  examine  each 
resident  no  less  frequently  than  once 
every  3  months  and,  as  appropriate, 
revise  the  resident's  care  plan.  We  are 
accepting  the  recommendation  to 
mandate  a  standard  instrument.  Not 
only  will  this  provide  consistency 
across  the  nation,  but  it  will  facilitate 
computerization  of  the  quarterly  review 
assessment  items.  In  keeping  with  the 
Federal  requirement  for  a  imiform 
resident  assessment  instrument,  the 
Quarterly  Review  form  is  considered 
part  of  the  RAI.  States  may  modify  this 
form  or  use  an  alternate  instrument  by 
submitting  a  request  to  us.  However, 
each  State's  Quarterly  Review  form 
must  include  at  least  those  items  on  the 
HCFA  Quarterly  Review  form. 

Comment:  One  commenter  said  that 
the  requirement  for  a  quarterly 
assessment  should  be  taken  in  the  spirit 
of  four  times  a  year  and  not  a  rigid  every 
90  days.  This  would  allow  the  facility 
to  be  flexible  so  that  a  resident's  health 
status  or  the  facilify  schedule  could  be 
taken  into  account. 

Response:  If  a  resident  is  experiencing 
a  transient  condition  or  is  out  of  the 
facility  when  his  or  her  quarterly  review 
is  due,  the  facilify  can  wait  until  the 
resident's  condition  stabilizes  or  the 
resident  returns  to  the  facility.  The 
facility  should  document  the 
circumstances  associated  with  the  delay 
in  conducting  the  quarterly  review. 
Regarding  timing  of  the  quarterly 
review,  we  draw  from  the  statutory 
language,  which  states  that  the  facilify 
must  examine  each  resident  no  less 
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frequently  than  once  every  3  months. 
This  is  also  consistent  with  the 
regulations  in  effect  prior  to  the 
publication  of  the  proposed  regulation. 
We  would  also  point  out  that  the 
calculation  of  when  the  quarterly  review 
is  due  based  on  when  the  last 
asaeument  or  quarterly  review 
completed  by  the  facility.  For  example, 
if  a  &c>lity  completed  a  quarterly  review 
March  1 .  and  completed  a  signlRcant 
change  reeaeeaniMnt  April  15.  the 
facility  must  complete  the  next 
quarterly  assessment  no  later  than  July 
15.  If  there  had  not  been  a  significant 
change,  the  next  quarterly  assessment 
would  have  been  due  no  later  than  June 

1. 

Coaunent:  A  few  commenters  wanted 
us  to  provide  that  the  quarterly  review 
determines  if  a  comprehensive 
reassessment  is  necessary.  Furthermore, 
they  stated  that  the  care  plan  may  need 
to  be  revised  as  a  result  of  the  quarterly 
assessment.  One  commenter  proposed 
that  quarterly  reviews  must  also  review 
any  section  of  the  MDS  relevant  to 
problems  triggering  or  found  in  the 
assessment. 

Response:  The  purpose  of  the 
quarterly  review  is  to  ensure  that  the 
resident  assessment  data  is  accurate, 
and  that  the  facility  continues  to  have 
an  accurate  picture  of  the  resident,  in 
order  to  monitor  and  plan  care.  If  the 
quarterly  review  indicates  that  a 
significant  change  has  occurred,  the 
facility  needs  to  conduct  a 
comprehensive  reassessment.  This  also 
applies  to  the  comment  proposing  a 
requirement  to  review  other  areas  in  the 
MDS  if  the  quarterly  review  finds  a 
problem.  The  facility  is  not  limited  to 
only  reviewing  the  required  portions  of 
the  MDS  that  comprise  the  quarterly 
review.  While  we  encourage  facilities  to 
review  any  section  that  might  be 
relevant  to  an  individual  resident,  we 
are  not  requiring  at  this  time  that  a 
facility  review  particular  sections.  We 
are  providing  in  §  483.20(d)  that  the 
facility  must  revise  the  plan  of  care 
when  indicated  by  the  assessment. 

Comment:  Several  commenters. 
wanted  additional  MDS  items  or 
sections  required  as  part  of  the  quarterly 
review.  One  commenter  thought  that  the 
quarterly  review  should  include  the 
entire  MDS.  providing  additional 
longitudinal  information  for  an 
outcome-based  quality  assessment 
system.  Some  commenters  wanted  all  or 
a  portion  of  Section  N,  Skin  Condition, 
from  the  MDS-t-.  added.  One  commenter 
noted  that  skin  condition  is  a  vital  part 
of  nursing  care  and  the  resident's 
psychosocial  well-being.  Others  wanted 
at  least  one  item  added  from  former 
Sections  B.  Cognitive  Patterns.  C. 


Communication/Hearing  Patterns.  E, 
Physical  Functioning  and  Structural 
Problems.  F.  Continence  in  Last  14 
Days.  H.  Mood  and  Behavior  Patterns. 
K.  Health  Conditions.  L.  Oral/ 
Nutritional  Status,  and  P.  Special 
Treatments  and  Procedures. 

Response:  We  are  not  requiring  that  a 
facility  complete  the  entire  MDS  on  a 
quarterly  basis,  as  we  thought  the 
additional  burden  this  would  impose 
was  not  warranted  clinically.  Based 
heavily  upon  suggestions  submitted  by 
commenters,  we  have  added  several 
items  to  the  quarterly  review,  including 
an  item  on  skin  condition.  The  primary 
use  of  the  quarterly  assessments  is  to 
regularly  ensure  that  the  care  plan  is 
responsive  to  the  needs  of  the  resident. 
A  secondary  use  of  the  information 
collected  tlm)ugh  quarterly  assessments 
is  that  of  quality  monitoring  at  the 
resident  and  facility  level.  Some  of  the 
items  on  the  quarterly  review  form  have 
been  identifiml  as  quality  measures.  An 
example  of  a  quality  indicator  is  urinary 
incontinence.  The  MDS  item  H.l  is  one 
of  the  items  that  we  use  to  monitor 
quality  of  care  associated  with  urinary 
incontinence.  A  mandated  quarterly 
review  assessment  will  provide  for  the 
consistent  collection  and  use  of  such 
data. 

We  are  also  requiring  that  a  facility 
transmit  its  quarterly  review  aaaesament 
records  to  the  State.  There  are  several 
reasons  for  this.  Analysis  of  resident- 
level  data  over  time  is  necewary  to 
generate  quality  measures  (in  other 
words,  a  quality  indicator  system 
requires  quarterly  assessment  data  for 
each  resident).  As  noted  in  the 
discussion  on  establishment  of  the 
national  data  base,  a  facility  can  identify 
opportunities  to  improve  its  own 
outcome  and  care  practices  through  the 
quality  measures.  Quarterly  data  will 
also  help  a  facility  in  its  quality 
assurance  program.  Furthermore,  if 
MDS  data  is  to  be  used  for  quality 
monitoring  purpoees  by  surveyors,  it 
must  be  timely.  This  means  that  we 
must  require  facilities  to  transmit  their 
quarterly  review  records,  in  addition  to 
admission,  annual  and  significant 
change  assessments,  in  order  to  use 
MDS  data  in  the  long  term  care  survey 
process.  Leading  researchers  and  survey 
experts  in  this  area  believe  that 
quarterly  data  is  absolutely  necessary 
for  the  timely  and  reliable  identification 
of  resident  outcomes,  both  at  the  facility 
level  and  the  resident  level. 

Proposed  §  483.20(b)(4)  Use 
(Redesignated  as  §  483.20(d)) 

Comment:  A  few  commenters 
requested  a  definition  of  maintaining 
"all  resident  assessments."  They  were 


confused  as  to  whether  this  meant  fust 
the  MDS,  or  also  the  Identification  Face 
Sheet,  documentation  of  the  quarterly 
reviews,  the  RAP  Summary  sheet,  and 
information  pertaining  to  the  decision  to 
proceed  to  care  planning. 

Response:  "All  resident  assessments" 
includes  all  the  documents  mentioned 
by  the  commenters — all  MDS  forms 
(Sections  AA  through  R.  and  V — the 
RAP  Summary  Form),  the  Quarterly 
Review  forms,  and  Discharge  and 
Reentry  forms.  The  RAP  Summary  form 
indicates  which  RAPs  were  triggered, 
whether  care  planning  was  done  for 
each  of  the  RAP  conditions,  and  where 
data  from  the  RAP  assessment  process  is 
documented. 

We  also  require  that  a  facility 
complete  a  subset  of  items  when  a 
resident  is  discharged,  which  includes 
identifying  information  about  the 
resident,  the  type  of  discharge  and  the 
destination  upon  discharge.  As 
mentioned  in  the  discussion  on  the 
national  data  base,  we  are  also  requiring 
that  the  facility  transmit  this 
information  to  the  State  and  to  us.  This 
will  allow  for  the  closure  of  a  resident's 
current  stay  at  the  facility.  Furthermore. 
W9  are  requiring  that  a  facility  complete 
a  subset  of  MDS  items  upon  a  resident's 
reentry  to  the  facility  (§  483.20(f)).  This 
will  allow  the  facility  to  "reopen"  the 
resident's  record  in  the  facility  system 
as  well  as  at  the  State  and  natioiial 
levels. 

Comment:  We  requested  that  the 
public  advise  us  on  what  the 
requirements  should  be  for  facilities  to 
keep  a  hard  copy  of  the  MDS  on  a 
resident's  file  if  the  assessment  is 
computerized.  A  few  commenters  urged 
us  to  allow  flexibility.  One  pointed  out 
that  society  is  malung  large  strides 
toward  paperless  environments,  and  a 
Federal  regulation  should  not  inhibit 
such  progress.  Other  commenters 
thou^t  that  a  hard  copy  should  remain 
in  the  resident's  record  even  if  the 
assessment  is  computerized. 
Commenters  recommended  that  hard 
copies  stay  in  the  record  for  2  years,  as 
the  proposed  regulation  discussed. 
Another  commenter  suggested  1  year.  A 
consumer  advocacy  group  noted  that 
hard  copies  should  always  be  accurate 
because  it  is  the  copy  most  likely  to  be 
used  by  direct  care  staff.  A  State  said 
that  a  hard  copy  on  the  record  is 
essential  because  appropriate  staff  may 
not  always  be  available  to  retrieve  data 
bom  the  computer.  A  few  commenters 
did  not  want  us  to  require  that  a  facility 
keep  a  hard  copy  of  the  MDS  in  a 
resident's  active  record.  Commenters 
believed  that  paper  records  are 
expensive  to  maintain,  and  it  should  be 
acceptable  if  a  hard  copy  were  readily 
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accessible  to  staff,  residento,  and 
surveyors.  A  State  commenter  thought 
that  a  coding  system  would  need  to  be 
created  to  handle  old  assessments  and 
reassessments.  Commenters  submitted 
other  ideas.  One  suggestion  was  to  keep 
the  original  MDS.on  the  chart  and  not 
require  a  computerized  copy.  Another 
was  to  allow  either  the  original  or  a 
computerized  version.  A  State  suggested 
printing  a  hard  copy  at  the  time  of 
survey,  and  that  all  electronic 
assessment  records  should  be  created 
according  to  the  intervals  called  for 
under  the  MDS.  The  commenter 
believed  that  the  computerized  system 
should  be  able  to  save  or  change 
information  as  needed.  Another  State 
said  that  we  should  require  no  further 
storage  of  a  hard  copy  version  once  the 
facility  produces  and  transmits  a 
computer  version. 

Response:  In  order  to  be  used  as 
intended,  by  clinical  staff  at  all  levels, 
we  believe  that  it  is  necessary  for  the 
facility  to  keep  a  hard  copy  in  the 
resident's  record  of  all  assessments  for 
the  past  15  months.  This  issue  is  also 
discussed  in  responses  to  comments  on 
§  483.20(b)(5).  We  agree  that  direct  care 
staff  would  be  most  likely  to  use  a  hard 
copy  of  the  assessment,  and  believe  that 
it  would  be  problematic  for  clinical  staff 
to  be  expected  to  retrieve  assessments 
from  the  computer,  both  in  terms  of 
their  ability  and  willingness  to  do  so 
and  also  having  the  necessary 
equipment  available  on  all  clinical 
units.  Unless  all  charting  is 
computerized,  we  believe  that  a  facility 
should  maintain  RAI  assessments  as  a 
part  of  the  resident's  clinical  record. 
However,  if  a  facility  has  a  "paperless" 
system  in  which  each  resident's  clinical 
record  is  entirely  electronic,  the  facility 
does  not  need  to  maintain  a  hard  copy 
of  the  MDS.  To  qualify  for  this 
exception,  the  facility's  MDS  system 
must  meet  the  following  minimum 
criteria: 

•  The  system  must  maintain  15 
months'  worth  of  assessment  data  (as 
required  in  §  483.20(d))  and  must  be 
able  to  print  all  assessments  for  that 
period  upon  request; 

•  The  facility  must  have  a  back-up 
system  to  prevent  data  loss  or  damage; 

•  The  information  must  always  be 
readily  available  and  accessible  to  staff 
and  surveyors;  and 

•  The  system  must  comply  with 
requirements  for  safeguarding  the 
confidentiality  of  clinical  records. 

Furthermore,  the  facility  must 
maintain  evidence  that  identifies  the 
Registered  Nurse  Assessment 
Coordinator  and  other  staff  members 
that  completed  a  portion  of  the 
assessment. 
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Comment:  Commenters  expressed 
concern  with  the  proposed  requirement 
to  maintain  assessments  from  the 
previous  2  years  on  the  rasidoit's 
clinical  record.  One  stated  that  the 
intent  of  this  requirement  is  unclear,  as 
it  does  not  appear  to  serve  any  purpose 
for  facility  staff  in  care  planning,  in  that 
facility  staff  will  be  using  the  most 
recent  assessment  information  they  have 
to  aid  them  in  the  development  of  the 
care  plans.  According  to  commenters, 
maintaining  2  years'  worth  of 
assessment  data  in  the  resident's  active 
record  would  be  too  bulky  and 
cimibersome.  It  could  even  add  to 
facility  costs  associated  with  purchasing 
large  chart  binders  and  chart  racks.  One 
commenter  stated  that  the  full  2-year 
cycle  of  a  resident  would  have 
approximately  42  pages  of  assessment 
documentation  in  the  chart.  If  the 
resident  had  two  episodes  of 
"significant  change"  in  that  time  period, 
this  would  add  an  additional  18  pages. 
Commenters  maintained  that  a  thick 
record  would  be  prohibitive  and 
intimidating,  adding  that  quantity  does 
not  always  translate  into  quality. 

Several  commenters  maintained  that 
surveyors  look  at  only  the  previous 
year's  assessment  information.  Also,  the 
MDS  does  not  require  that  the  assessor 
look  back  over  more  than  180  days,  so 
1  year's  worth  of  data  would  be 
sufficient.  They  stated  that  earlier 
assessment  information  would  be  easily 
retrievable  from  the  record  if  needed. 
Commenters  asserted  that  medical 
information  that  is  more  than  12  months 
.  old  is  likely  irrelevant  and  outdated.  A 
commenter  believed  that  the 
regulation's  intent  could  be  met  if 
historic  materials  were  retrievable  and 
available  to  the  assessor  during  the 
reassessment  and  course  of  care.  A 
commenter  suggested  that  we  require 
that  the  facility  maintain  all  full 
comprehensive  resident  assessments 
completed  within  a  12-month  period  in 
a  resident  record.  One  commenter 
wanted  the  2-year  requirement  to  be 
effective  on  the  date  of  the  final  rule. 
Response:  The  original  intent  of  the 
proposed  requirement  was  to  enable  a 
facility  to  better  monitor  a  resident's 
decline  and  progress  over  time.  We  are 
not  able  to  determine  if  requiring  that  a 
facility  maintain  assessment 
information  for  a  2-year  period  has 
facilitated  the  analysis  of  this 
longitudinal  data.  We  believe  that  the 
information  is  necessary  to  evaluate  the 
resident's  plan  of  care,  but  have 
decreased  the  required  time  period  to  15 
months  of  assessment  records,  since  the 
survey  cycle  a'lows  for  up  to  15  months 
between  surveys.  Additionally, 
computerizing  MDS  records  will  allow 


a  facility  to  access  prior  assessments  in 
a  timely  and  more  efficient  manner. 

Comment:  A  professional  organizaticm 
did  not  believe  that  2  years  of 
assessment  data  was  enough  to  capture 
a  decline  in  the  resident's  status  and 
thought  that  we  should  require  a  facility 
to  maintain  3  years  of  assessment  data. 
Another  suggestion  was  that  we  require 
a  facility  to  maintain  at  least  two 
comprehensive  assessmrats  in  the 
record  with  the  appropriate  quarterly 
review  and  RAP  summary  forms. 

Response:  Requiring  that  a  facility 
maintain  assessment  data  on  a  resident's 
record  for  3  years  would  be  too 
cumbersome  for  most  facilities; 
however,  a  facility  can  maintain  as 
many  years  of  assessment  information 
as  it  likes.  It  is  possible  that  having  this 
amount  of  longitudinal  data  would  be 
helpful  for  a  facility  in  tracking  resident 
progress.  However,  we  are  only 
requiring  that  a  facility  keep  15  months 
of  the  documentation  associated  with 
the  RAI  in  the  resident's  active  record. 

Comment:  Commenters  requested  that 
we  permit  a  facility  to  keep  prior 
assessment  data  in  a  "thinned"  chart  or 
another  appropriate  location  as  opposed 
to  on  the  active  chart.  A  few 
commenters  did  not  feel  that  we  should 
mandate  where  the  facility  keeps 
documenfation.  Commenters  suggested 
that  we  revise  the  requirement  to 
provide  that  the  facility  must  maintain 
in  active  status  all  resident  assessments 
completed  within  the  previous  2  years 
and  use  the  results  of  die  assessments  to 
develop,  review  and  revise  the 
resident's  comprehensive  plan  of  care. 

Response:  As  sfated  above,  we  are 
revising  the  regulation  to  require  that  a 
facility  maintain  15  months  of 
assessment  records.  We  would  note, 
however,  that  a  facility  need  not  store 
assessment  data  in  one  binder  to  meet 
this  requirement.  A  facility  may  choose 
to  maintain  the  data  in  a  separate  binder 
or  kardex  system,  as  long  as  the 
information  is  kept  in  a  centralized 
location  and  is  accessible  to  all 
professional  staff  members  (including 
consultants)  who  need  to  review  the 
information  to  provide  care  to  the 
residents.  It  is  not  acceptable  for  the 
assessment  data  to  be  stored  where  staff 
cannot  easily  use  it. 

Comment:  Another  suggestion  was  we 
require  the  facility  make  available  the  2 
years  of  data  within  1  hour  of  request. 

Response:  We  emphasize  that  the 
primary  purpose  of  maintaining  the 
assessment  data  is  so  that  a  facility  can 
monitor  resident  progress  over  time. 
The  information  should  be  readily 
available  at  all  times. 
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Proposed  §  483.20(b)(5)  Coordination 
(Redesignated  as  §  483.20(e)) 

Comment:  Commenters  addressed  the 
proposed  requirement  that  the  facility 
coordinate  the  assessment  with  any 
State-required  preadmission  screening 
program.  Most  who  addressed  this  issue 
agreed  that  coordination  was  needed  to 
prevent  duplicative  efforts,  particularly 
as  part  of  the  Level  11  PASRR.  Some, 
including  States  and  provider 
organizations,  stated  that  the 
responsibility  for  coordination  should 
be  a  State  function  and  not  the  facility's 
responsibility,  noting  that  a  facility  has 
little  or  no  control  over  the  screenings. 
One  commenter  noted  that  the  facility 
should  not  be  penalized  during  a  survey 
because  the  State  mental  health 
authorities  are  unable  to  do  appropriate 
plans  of  care.  A  commenter  requested 
that  we  not  mandate  this  coordination 
because,  in  most  States,  coordination 
will  be  extremely  difTicult  to 
accomplish.  A  commenter  suggested 
that  we  provide,  instead,  that  the  facility 
coordinate  assessments  to  the  maximiun 
extent  possible. 

Response:  We  agree  that  coordinating 
the  MDS  with  Federal  PASRR 
requirements,  to  the  extent  practicable, 
will  prevent  duplicative  efforts  and  the 
unnecessary  expenditure  of  resources. 
The  proposed  regulation  required  that 
the  facility  coordinate  "to  the  maximum 
extent  practicable"  with  the  PASRR 
program  and  we  are  retaining  this 
language  as  is. 

With  respect  to  the  responsibilities 
under  the  PASRR  program,  the  Stale  is 
responsible  for  conducting  the  screens, 
preparing  the  PASRR  report,  and 
providing  or  arranging  the  specialized 
services  that  are  needed  as  a  result  of 
conducting  the  screens.  The  State  is 
required  to  provide  a  copy  of  the  PASRR 
report  to  the  facility.  This  report  must 
list  the  specialized  services  that  the 
individual  requires  and  that  are  the 
responsibility  of  the  State  to  provide. 
All  other  needed  services  are  the 
responsibility  of  the  facility  to  provide. 
The  PASRR  report  also  lists  some 
nursing  facility  services  the  State 
PASRR  evaluator  recommends  for  the 
facility  to  consider  including  in  the  plan 
of  care.  We  note  that  the  survey  agency 
should  not  cite  a  facility  when  the  State 
fails  to  fulfill  its  responsibility. 
However,  if  a  facility  fails  to  hilHll  its 
responsibilities  to,  for  example,  prepare 
fully  developed  care  plans,  then  the 
survey  agency  may  cite  it. 

We  would  also  like  to  point  out  that 
the  requirements  relating  to  the 
preadmission  screening  and  annual 
resident  review  program  were  amended 
on  (Jctober  19,  1996  by  Public  Law  104- 


315.  In  summary,  the  legislation 
amended  section  1919(e)(7)  of  the  Act 
by  removing  the  Federal  requirement  for 
the  annual  resident  review.  Section 
1919(b)(3)(E)  of  the  Act  was  also 
amended  by  the  addition  of  a 
requirement  that  a  nursing  facility 
notify  the  State  mental  health  authority, 
mental  retardation,  or  developmental 
disability  authority,  as  applicable, 
promptly  after  there  is  a  significant 
change  in  the  physical  or  mental 
condition  of  a  resident  who  is  mentally 
ill  or  mentally  retarded.  Finally,  the 
legislation  amended  section 
1919(e)(7)(B)  of  the  Act  to  require  that 
the  State  mental  health  or  menUl 
retardation  authorities  conduct  a  review 
and  determination  after  the  nursing 
facility  has  informed  them  that  there  has 
been  a  significant  change  in  the 
resident's  physical  or  mental  condition. 
In  developing  regulations  to  implement 
the  new  provisions  of  the  law.  we  will 
try  to  ensure  that  States  and  facilities 
are  not  be  subjected  to  duplicative 
requirements  or  the  urmecessary 
expenditure  of  resources. 

Comment:  Commenters  were 
concerned  that  the  condition  of  a 
resident  may  necessitate  a  new 
comprehensive  assessment  done  earlier 
than  annually,  which  would  be 
administratively  problematic  for  State 
mental  health  authorities  trying  to 
coordinate  their  reviews. 

Response:  From  the  beginning  of  the 
PASRR  program,  a  significant  change  in 
the  condition  of  a  resident  with  mental 
illness  or  mental  retardation  has 
required  a  judgement  call  to  be  made 
concerning  whether  an  annual  resident 
review  was  necessary.  While  this 
requirement  may  initially  have  caused 
some  difficulty  in  scheduling,  these 
procedures  should  already  be  in  place. 

Comnient:  A  few  commenters 
submitted  suggestions  as  to  specific 
ways  that  the  RAI  and  PASRR  could  be 
coordinated.  One  suggested  that  we 
expand  items  11  and  12  in  the  former 
Section  I.  Identification  Information, 
which  pertain  to  mental  health  history 
and  conditions  related  to  mental  illness 
or  mental  retardation.  Another 
suggested  that  we  grant  psychologists 
the  same  status  under  these  regulations 
to  practice  to  the  full  extent  of  their 
licensure  as  has  been  recognized  under 
the  PASRR  regulations.  One  commenter 
believed  that  Level  II  screening  could 
serve  as  part  of  the  cognitive, 
psychosocial,  mood,  and  behavior 
RAPs.  A  State  commenter  recommended 
that  the  mental  health  authority  use  the 
MDS  for  nursing  decisions  to  refer 
someone  into  the  community  mental 
health  system  for  further  review. 
Another  commenter  proposed  that  the 


focility  forward  a  copy  of  the  MDS  to 
the  State  mental  health  authority,  and 
that  relevant  information  from  hospital 
admissions  be  incorporated  into  the 
MDS. 

Response:  There  are  several  elements 
of  the  MDS  that  could  assist  in 
determining  if  the  resident  has  mental 
illness  or  mental  retardation  and 
whether  nursing  home  level  of  care  or 
specialized  services,  or  both,  are 
necessary.  We  have  changed  the 
language  in  the  Section  AB, 
Demographic  Information  of  the  MDS  to 
be  consistent  with  PASRR  language  and 
definition  regarding  mental  illness  and 
developmental  disabilities.  We  will 
further  consider  the  coordination  of  the 
RAI  and  PASRR  in  the  development  of 
the  regulations  to  implement  the  new 
legislation. 

Conijnent;  A  commenter  suggested 
that  we  add  paragraph  (b)(5)(i),  which 
would  provide  that  State  mental  health 
and  mental  retardation  authorities  may 
determine  for  those  residents  whose 
mental  status  and/or  intellectual 
functioning  has  remained  stable  over  a 
2-year  period,  based  on  annual  resident 
review  criteria,  as  defined  under  subpart 
C,  §483.100  et  seq.,  and  on-site 
evaluation  and  record  review,  whether 
the  data  contained  in  the  aimual  RAI/ 
MDS  is  sufficient  to  make  a 
determination  of  continued  need  for  NF 
services  and/or  specialized  services,  or 
whether  further  evaluation  is  required. 
The  commenter  believed  that  much  of 
the  information  needed  for  Level  II 
screening  caa  be  obtained  from  the  RAI, 
especially  for  long-standing  nursing 
home  residents  with  mental  illness  or 
mental  retardation.  The  State  mental 
health  authority  would  still  be  making 
the  determination  of  level  of  services  as 
required  under  the  PASRR 
requirements. 

Response:  We  agree,  as  noted  above, 
that  the  RAI  data  may  serve  as  the  basis 
for  State  mental  health  and  mental 
retardation  authorities  to  evaluate  and 
make  determinations  about  the  need  for 
NF  care  and  for  specialized  services. 
However,  section  1919(e)(7)  of  the  Act 
prohibits  a  State  mental  retardation 
authority  and  a  State  from  delegating 
their  responsibilities  to  a  nursing 
facility  or  to  an  entity  that  has  a  direct 
or  indirect  affiliation  or  relationship 
with  a  facility.  However,  those 
responsible  for  conducting  the 
evaluations  should  use  applicable  up-to- 
date  data  iroai  the  MDS. 

Comment:  A  State  commenter 
suggested  including  results  of  the 
PASRR  reviews  on  the  MDS,  for 
example  the  dates  of  the  reviews, 
special  needs,  dates  of  recent 
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hospitalizations,  and  whether  the 
resident  needs  sp)ecialized  services. 

Response:  We  encourage  facilities  to 
keep  the  results  of  a  resident's  PASRR 
with  his  or  her  MDS.  We  are  not 
mandating  that  a  facility  record  PASRR 
information  on  the  MDS.  The  decision 
about  how  much  information  to  share 
with  a  facility  is  up  to  the  State's 
discretion,  as  is  the  choice  of 
assessment  instrument  and  the 
coordination  of  the  various  assessments. 
We  believe  that  a  State  should  have  the 
flexibility  to  determine  what  a  facility 
must  retain. 

Comment:  A  State  ccmimenter 
submitted  several  MDS  elements  that 
help  them  identify  residents  who  have 
mental  illness  or  mental  retardation 
(including  a  list  of  ICI>-9  codes 
recorded  in  the  former  Section  J  that 
would  indicate  a  developmental 
disability).  The  commenter  noted  that 
RAI  software  exists  that  enables  tiiem  to 
make  this  determination.  Other  MDS 
items  are  useful  in  deciding  if  someone 
is  exempt  from  PASRR  because  of 
terminal  illness,  dementia,  or  a  severe 
medical  condition. 

Response:  We  concur  that  several 
MDS  items  would  be  helpful  in 
identifying  residents  with  mental  illness 
or  mental  retardation.  We  encourage 
States  to  develop  or  refine  PASRR 
programs,  or  individuals  performing 
surveys  of  the  facilities,  as  well  as  those 
conducting  preadmission  screening 
under  Public  Law  104-315,  to  use  the 
information  to  the  maximum  extent 
possible.  We  disagree  with  the 
commenter  who  suggested  that  an 
individual  with  a  terminal  illness, 
dementia  or  a  severe  medical  condition 
is  exempt  from  the  screening 
requirements.  We  believe  the 
commenter  misconstrued  the  current 
requirement  at  §483.130.  which  permits 
a  State  to  make  advance  group 
determinations  when  included  in  an 
approved  State  plan.  Categorical 
determinations  are  categories  for  which 
the  State  mental  health  or  mental 
retardation  authorities  may  make  an 
advance  determination  that  nursing 
home  services  or  specialized  services 
are  needed  for  an  individual  with 
mental  illness  or  mental  retardation. 
These  categories  may  include  cases  in 
which  the  resident  has  received 
convalescent  care  after  an  acute 
physical  illness  that  required 
hospitalization  and  do  not  meet  the 
criteria  for  an  exempt  hospital 
discharge.  Dementia  is  not  considered  a 
serious  mental  illness  for  the  purposes 
of  PASRR.  Therefore,  a  person  with  a 
primary  diagnosis  of  dementia  would 
not  be  considered  to  have  mental  illness 
and  would  not  be  subject  to  PASRR 


scre«iing  (unless  he  or  she  is  also 
mentally  retarded). 

Proposed  §  483.20(b)(6)  Automated  Data 
Processing  Requirement  (Redesignated 
as  §  483.20(f)) 

Comment:  Several  commenters 
believed  that  the  proposed  October  1, 
1994  date  for  capability  of 
computerization  was  unrealistic.  A 
national  provider  organization  stated 
that,  based  on  the  regulation  process 
and  time  frames,  it  was  possible  that  we 
would  require  that  the  systems  be  in 
place  before  the  final  rule  was 
published,  and  this  would  be  unfair.- 
Commenters  offered  alternative  dates, 
which  included  an  implementation  date 
of  October  1, 1995;  at  least  2  years  fitim 
the  effective  date  of  the  final  rule;  and 
postponing  implementation  until  a 
reimbursement  mechanism  is  in  place. 
Another  suggestion  was  that  we  publish 
a  rule  specifically  on  computerization. 

Response:  We  agree  that  an 
implementation  date  for  facility 
computerization  of  October  1, 1994 
should  be  deferred  until  June  22. 1998. 

To  redesignated  §  483.20(f),  we  are 
adding  the  requirement  that  a  facility 
transmit  at  least  monthly  to  the  State  all 
assessments  completed  in  the  previous 
month.  This  includes  admission 
assessments,  significant  change 
reassessments,  annual  reassessments, 
quarterly  reviews,  and  information 
captured  upon  reentry  to  the  facility, 
transfer,  discharge  and  death.  We  are 
requiring  the  latter  information  for  a 
number  of  reasons.  States  that  are 
already  computerized  have  noted  that 
this  information  is  required  to  close  out 
the  resident's  record  at  the  State  level 
for  the  facility  from  which  the  resident 
was  discharged.  We  are  aware  that  there 
are  some  States  which,  for  Medicaid 
payment  purposes,  must  know  where 
Medicaid  recipients  are  every  24  hours. 
Information  upon  reentry,  transfer, 
discharge  and  death  will  allow  State 
and  Federal  agencies  to  analyze  long 
term  trends  in  resource  utilization, 
particularly  in  regards  to  movement 
across  various  types  of  care  providers. 
Additionally,  discharge  information  will 
permit  facilities  to  close  out  residents' 
records  on  their  system.  In  the  State 
Operations  Manual,  we  will  provide 
facilities  with  instructions  on  which 
MDS  items  must  be  completed  to 
document  this  information. 
Furthermore,  as  discussed  elsewhere, 
we  believe  that  the  information  will 
provide  facilities  with  invaluable  data 
the^  can  use  in  a  variety  of  ways. 
Comment:  A  State  commenter 
asserted  that  we  should  develop 
penalties  for  non-compliance  regarding 
the  computerization  requirement.  The 


commenter  questioned  whether  the 
penalties  would  fall  on  individual 
facilities.  States,  or  both.  The  State 
suggested  that,  as  an  alternate  to 
penalties,  we  could  provide  monetary 
incentives  for  timely  and  accurate 
submission. 

Response:  The  requirements  to 
encode  the  assessments  in  a  machine 
readable  format  and  transmit  the 
information  to  the  State  are  like  all  other 
requirements  that  a  facility  must  meet  to 
participate  in  the  Medicare  and 
Medicaid  programs.  We  believe  that 
computer-aided  data  analysis  facilitates 
a  more  efficient,  comprehensive  and 
sophisticated  review  of  health  data. 
Manual  record  reviews,  on  the  other 
hand,  are  labor  intensive  and  more  time 
consuming,  and  may,  therefore,  tend  to 
be  more  occasional  or  anecdotal. 
Additionally,  utilization  of  the  quality 
measures  and  other  types  of  quality 
monitoring,  such  as  observation  of 
trends  and  patterns,  is  enhanced 
throu^  computer  aided  data  analysis. 

Facility  noncompliance  with 
requirements  established  by  this  final 
rule  will  be  subject  to  the  full  range  of 
enforcement  remedies  set  forth  in  part 
488.  subpart  F,  Enforcement  of 
Compliance  for  Long-Term  Care 
Facilities  with  Deficiencies.  However,  at 
a  minimum,  we  will  require  that  a 
facility  complete  a  plan  of  correction 
and  we  will  impose  the  mandatory 
denial  of  payment  for  new  admissions 
sanction  if  the  facility  has  not  achieved 
substantial  compliance  within  3  months 
from  the  date  of  the  finding  of 
noncompliance.  Further,  if  the  facility  is 
still  not  in  compliance  within  6  months 
fitim  the  date  of  the  finding,  we  will 
terminate  its  provider  agreement.  We 
may  impose  one  or  more  other 
remedies,  as  determined  by  us  or  the 
State  in  accordance  with  part  488. 
Additionally,  noncompliance  that  is 
repeated  or  that  recurs  intermittently 
becomes  part  of  the  facility's 
noncompliance  history,  which  is  a 
factor  when  we  or  the  State  selects  the 
appropriate  enforcement  response.  A 
facility  that  demonstrates  little  or  no 
commitment  to  continual,  rather  than 
cyclical,  compliance  will  be  sanctioned 
by  us  accordingly.  We  are  not  offering 
incentives  for  timely  and  accurate 
submission  at  this  time,  but  may 
consider  such  a  concept  as  we  revise  the 
survey  process. 

Proposed  §  483.20(c)  Accuracy  of 
Assessments  (Redesignated  as 
§  483.20(g)) 

Proposed  paragraph  (c)  described  the 
requirements  regarding  who  conducts 
and  coordinates  the  assessment, 
certifying  its  completion  and  accuracy,    - 
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and  penaltiM  for  knowingly  and 
wilinilly  falsifying  the  assessment.  In 
this  Hnal  rule,  we  are  redesignating 
content  of  proposed  paragraph  (c) 
related  to  accuracy  of  assessments  as 
paragraph  (g).  coordination,  as 
paragraph  (h).  certification,  as  paragraph 
(i).  and  penalties  for  falsification,  as 
paragraph  (j). 

Proposed  §  483.20(c)(1)  Coordination 
(Redesignated  as  §483. 20(h)) 

Comment:  Commenters  requested 
clarification  on  the  definition  of  "health 
professionals."  Some,  including  a  State 
commenter.  wanted  to  know  if  nurse 
aides  who  are  on  the  State's  nurse  aide 
registry  could  complete  and  document 
portions  of  the  assessment. 

Retponae:  A  liceiued  health  professional, 
•a  definod  at  $483.7S(e).  includes  a 
physician,  physician  assistant,  nurse 
practitioner,  physical,  speech  or  occupational 
therapist,  physical  or  occupational  therapy 
assistant,  registered  professional  nurse, 
licensed  practical  nurse,  or  licensed  or 
certiTied  social  worker.  Furthermore,  the 
definition  of  nurse  aide,  at  %  4S3. 75(e), 
specifically  excludes  licensed  health 
professionals. 

A  facility  may  assign  responsibility 
for  completing  the  RAI  to  a  number  of 
qualified  staff  members.  It  is  the 
facility's  responsibility  to  ensure  that  all 
participants  in  the  assessment  process 
have  the  requisite  knowledge  to 
complete  an  accurate  and 
comprehensive  assessment.  In  most 
cases,  participants  in  the  assessment 
process  are  licensed  health 
professionals.  Some  State  licensure  and 
practice  acts  specifically  prohibit 
nursing  assistants,  and  in  some  cases 
licensed  practical  nurses,  from 
conducting  assessments.  While  nurse 
aides  certainly  can  and  should 
contribute  their  knowledge  of  the 
resident  to  the  assessment  process, 
nurse  aides  typically  are  not  trained  in 
speciHc  assessment  skills,  some  of 
which  require  a  significant  amount  of 
knowledge. 

Comment:  A  commenter  stated  that 
staff  that  are  mandated  to  complete 
certain  sections  of  the  assessment,  like 
gait  and  movement,  behavior,  and 
aspects  of  incontinence,  do  not  have  the 
appropriate  skills,  clinical  experience, 
or  training  to  understand  and  assess  the 
issues  involved.  The  commenter  stated 
that  surveyors  lack  this  expertise  and 
training  also. 

Response:  We  are  not  requiring  that 
specialized  professionals  complete  any 
sections  of  the  MDS.  As  stated  in  the 
previous  response,  a  facility  must 
ensure  that  staff  conducting  the 
•Messment  have  the  requisite 
knowledge  to  accurately  complete  the 
assessment.  We  disagree  with  the 


generalization  that  facility  staff  and 
surveyors  do  not  have  the  skills  and 
training  necessary  to  accurately  assess 
residents.  We  conduct  a  significant 
amount  of  training  for  surveyors  on  how 
to  gauge  the  accuracy  of  assessments. 
Provider  groups  and  facilities  also 
conduct  training  in  these  areas. 

Comment:  A  commenter  expressed 
concern  that  requiring  the  participation 
of  professionals  other  than  registered 
nurses  could  place  a  burden  on  a  facility 
that  does  not  employ  staff  in  certain 
disciplines.  The  commenter 
recommended  that  the  we  combine  the 
requirements  for  coordination  and 
certiHcation  to  provide  that  each 
assessment  must  be  conducted  or 
coordinated  by  a  health  professional,  in 
cooperation  with  other  health 
professionals,  as  desired,  and  that  a 
registered  nurse  must  review,  sign  and 
certify  the  completion  of  the 
assessment. 

Response:  See  previous  responses.  We 
do  not  require  the  participation  of 
specialized  professionals  other  than 
registered  nurses.  The  personnel 
participating  in  an  assessment  are 
determined  by  the  needs  of  the 
individual  resident.  For  someone  who 
has  significant  rehabilitation  potential, 
for  example,  it  would  be  reasonable  for 
a  physical  therapist  to  conduct  part  of 
the  ■■■essment.  It  is  acceptable,  though, 
for  •  registered  nurse  to  conduct  the 
entire  assessment  as  long  as  it  is 
accurate. 

Comment:  A  consumer  advocacy 
organization  suggested  that  we  prohibit 
the  use  of  assessment  nurses  hired 
solely  for  the  purpose  of  completing  the 
MDS  and  who  have  no  relationship  to 
care  provided.  This  suggestion  was 
based  on  a  reference  in  the  preamble  to 
the  proposed  rule  (p.  61633)  to  staff  who 
have  clinical  knowledge  about  the 
resident,  such  as  staff  nurses. 

Response:  The  requirements  for  care 
planning  state  that  a  registered  nurse 
with  responsibility  for  the  resident  be  a 
part  of  the  interdisciplinary  team  that 
prepares  the  care  plan.  This  implies  that 
the  registered  nurse  is  directly  involved 
in  the  resident's  care  and  is  fully 
knowledgeable  about  the  resident.  We 
believe  that  the  assessment  is  conducted 
most  accurately  and  efficiently  in 
conjunction  with  the  registered  nurse 
who  has  primary  responsibility  for  the 
resident's  care.  We  believe  that  this  is  in 
line  with  the  intent  of  Congress. 
However,  it  would  be  beyond  our 
purview  to  prohibit  "assessment 
nurses."  A  facility  is  required  by  the 
statute  to  complete  an  accurate 
assessment. 

An  evaluation  of  the  RAI  process, 
conducted  by  the  Research  'Triangle 


Institute  in  1993.  under  contract  with 
us,  indicates  that  it  is  rare  for  a  facility 
to  designate  a  sole  sta^  member  to 
conduct  the  entire  assessment. 
Registered  nurses,  who  are  often  the 
primary  assessors  get  substantial 
contribution  from  others  in  at  least  some 
MDS  domains,  even  in  facilities  which 
designate  an  "assessment  specialist 
nurse."  We  cannot  necessarily  state  that 
a  nurse  hired  solely  to  conduct 
assessments  does  not  have  the  necessary 
clinical  knowledge.  Additionally,  the 
siuvey  process  would  detect 
inaccuracies  in  the  assessment  if  an 
assessor  did  not  have  the  necessary 
clinical  knowledge  to  accurately 
complete  resident  assessments. 

Proposed  §  483.20(c)(2)  Certification 
(Redesignated  as  §  483.20(i)) 

Comment:  Commenters  suggested  that 
we  require  that  an  individual  who 
completes  portions  of  the  assessment 
date  his  or  her  signature.  This  would 
also  apply  to  the  assessment  coordinator 
when  he  or  she  signs  and  certifies  the 
completion  of  the  assessment. 

Response:  We  agree  with  this 
suggestion  and  have  changed  the  form 
to  reflect  this. 

Proposed  §  483.20(c)(3)  Penalty  for 
Falsification  (Redesignated  as 
§483.20(j)) 

Comment:  Commenters,  including  a 
national  provider  organization, 
supported  the  distinction  between 
clinical  disagreement  and  false 
statements.  A  commenter  requested  a 
definition  of  clinical  disagreement  One 
commenter  expressed  concern  regarding 
guidelines  for  surveyors  and  protections 
to  ensure  hard  copy  validity.  For 
example,  if  there  is  oversight  in 
completing  a  section  of  the  MDS.  but 
the  registered  nurse  signs  to  certify 
completion,  we  could  cite  the  facility 
for  falsification.  A  commenter  also 
suggested  that  clinical  disagreement  on 
the  RAP  Summary  form  does  not 
.  constitute  a  material  or  false  statement. 

Response:  It  is  the  responsibility  of 
the  nurse  coordinating  the  assessment  to 
make  sure  that  the  MDS  is  complete 
before  he  or  she  certifies  completion. 
Failure  to  do  so  could  result  in  a 
deficiency,  based  upon  information 
gathered  by  the  surveyor. 

For  purposes  of  this  regulation, 
clinical  disagreement  pertains  to  coding 
an  item  based  on  observation  of  the 
resident  over  time  and  on  clinical 
judgment.  If.  based  on  observation,  one 
nurse  codes  a  resident  as  needing 
supervision  for  locomotion  while 
another  nurse  codes  the  same  resident 
as  needing  limKed  assistance  based  on 
her  observation,  we  would  consider  that 
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to  be  clinical  disagreement  and  not 
falsification.  However,  if  an  assessor 
were  to  complete  the  assessment 
without  observing  the  resident  and 
gathering  data,  we  would  consider  that 
to  be  a  material  and  false  statement. 
Clinical  disagreement  applies  to  the 
entire  RAI,  including  the  RAP  Summary 
form,  and  care  planning  decision 
making  process.  The  survey  process  is 
not  intended  to  usurp  clinical  decisions 
bom  the  facility. 

§483.315  Specification  of  Resident 
Assessment  Instrument 

This  section  describes  requirements 
for  the  States  in  specifying  a  resident 
assessment  instrument.  It  also  lists  the 
components  an  instrument  must  contain 
if  a  State  wishes  to  specify  an 
instrument  other  than  the  Federally 
designated  RAI. 

Our  December  28, 1992  proposed  rule 
placed  the  entire  MDS  and  instructions 
for  its  use  in  the  regulation  text.  The 
proposed  rule  also  required  that  a 
facility  encode  the  MDS  in  a  machine- 
readable  format,  in  accordance  with 
HCFA-specified  formats.  We  are 
removing  the  MDS  from  the  regulation 
text.  Because  the  law  requires  a 
standard  assessment,  the  regulation 
mandates  that  a  State  instrument 
contain,  in  its  exact  form,  the  contents 
of  our  designated  instrument,  as  set 
forth  in  the  State  Operations  Manual. 
This  instrument  is  comprised  of  the 
MDS  and  common  definitions,  the 
triggers  and  utilization  guidelines 
(including  resident  assessment 
protocols  (RAPs)).  We  will  ordinarily 
not  approve  an  instrument  that  does  not 
contain  the  HCFA-designated  resident 
assessment  instrument  (RAI).  The  States 
may  add  items  to  the  Federal 
instrument,  but  may  not  change  the 
MDS  items,  definitions  or  trigger?, 
delete  any  items,  or  alter  the  utilization 
guidelines  pertaining  to  the  RAPs.  This 
is  necessary  for  the  standardization  and 
consistency  required  by  law.  We  believe 
that  removing  the  MDS  from  the 
regulations  text  is  advantageous.  It  will 
allow  us  to  easily  modify  Ae  MDS  so 
that  it  requires  collection  of  information 
that  is  clinically  relevant  and  meets 
evaluative  needs  as  clinical  practice 
evolves.  By  directly  discussing  and 
negotiating  with  affected  parties,  it  will 
be  possible  to  maintain  a  resident 
assessment  process  that  reflects  current 
standards  of  clinical  practice  while 
obtaining  public  comment. 

It  has  always  been  our  intent  that  we 
would  revise  the  RAI  on  an  ongoing 
basis  to  reflect  changes  in  clinical 
practice  and  advances  in  assessment 
technology.  The  first  revision  of  the 
MDS  and  RAPs,  known  as  version  2.0, 


was  published  in  Transmittal  No.  272  of 
the  State  Operations  Manual  in  April, 
1995,  and  is  contained  in  the  preamble 
of  this  rule.  For  the  purpose  of  this  rule. 
State  and  provider  requirements  related 
to  the  RAI  pertain  to  the  most  current 
version  of  the  RAI  that  has  been 
published  by  us  (that  is,  presently  dated 
10/18/94H,  but  subject  to  fiiture 
revision).  We  expect  to  publish 
revisions  to  the  RAI,  such  as  new  or 
revised  RAPs,  in  the  State  Operations 
Manual  no  more  frequently  Uian 
annually,  in  order  to  minimize  the 
burden  on  providers  of  transitioning  to 
a  revised  RAI. 

We  believe  that  the  regulatory 
provisions  that  we  are  including  in  the 
final  rule  adequately  describe  the 
fundamental  MDS  requirements  and 
that  the  form  and  details  of  the  MDS  are 
best  set  forth  in  interpretive  issuances. 
This  will  permit  us  to  easily  modify 
details  such  as  the  measiuement  scales 
for  a  particular  condition,  or  the 
symptoms  that  may  be  relevant  to  that 
condition,  and  to  respond  to  advances 
in  clinical  standards. 

We  relied  heavily  on  public 
comments  received  on  the  proposed 
rule  in  modifying  the  MDS  and  RAPs 
contained  in  version  2.0  of  the  RAI.  We 
also  drew  on  the  expertise  of  a  small 
work  group  comprised  of 
representatives  of  three  States  that  had 
extensive  experience  in  working  with 
the  industry  to  successfully  implement 
the  RAI  requirements.  In  this  way,  we 
were  able  to  address  "real  world" 
concerns  as  well  as  misinterpretations 
regarding  individual  MDS  items.  We 
also  received  comments  on  a  draft  of  the 
revised  RAI  during  a  public  meeting 
with  national  associations  representing 
nursing  home  providers,  professional 
disciplines  and  consumers  on  December 
10, 1993.  Under  HCFA  contract.  Dr. 
John  Morris  of  the  Hebrew 
Rehabilitation  Center  for  Aged  led  the 
RAI  revision  effort  from  1993  to  1994 
and  oversaw  field  testing. 

Proposed  §  483.315(a)    State 
Responsibilities  (Redesignated  as 
§  483.315(c)) 

Comment:  A  State  commenter  noted 
that  30  days  to  specify  an  instrument 
after  we  designate  or  change  its 
instrument  is  not  enough  time.  The 
commenter  stated  that  the  survey 
agency  would  need  to  coordinate  with 
the  State  Medicaid  agency.  Furthermore, 
any  change  to  the  HCFA-designated  RAI 
would  require  the  State  to  study  the 
benefits  and  costs  of  modifying  the 
State-specified  RAI  vs.  the  revised 
HCFA-designated  RAI.  notifying  and 
training  facilities,  modifying  computer 
systems,  etc.  The  commenter  suggested 


180  days.  For  the  aforementioned 
reasons,  a  commenter  recommended 
that  providers  have  advance  notice  of 
changes  to  the  RAI.  Another  commenter 
asked  if  we  would  extend  the  time 
without  specifying  the  number  of  days. 
Response:  We  agree  that  30  days  may 
not  be  enough  time  for  a  State  to  decide 
whether  to  adopt  our  changes  or  seek 
approval  for  an  alternate  instrument. 
However,  we  believe  that  the 
commenter's  recommendation  of  180 
days  is  too  long.  Therefore,  we  are 
changing  the  requirement  to  give  States 
90  days  to  decide  whether  they  accept 
our  changes  or  wish  to  specify  an 
alternate. 

Comment:  Commenters  questioned 
whether  the  State  would  be  required  to 
seek  approval  from  us  to  re-adopt  our 
forms  every  time  we  make  a  revision  to 
the  forms.  One  commenter  asked  if  a 
State  that  has  already  specified  the 
HCFA-designated  RAI  will  now  have  to 
respecify  it.  Commenters  suggested  that 
a  State  that  has  specified  our  instrument 
should  be  expected  to  automatically 
adopt  any  revisions  without  additional 
paper  work. 

Response:  Our  State  Operations 
Manual  Transmittal  No.  272  contains 
information  on  a  State's  responsibilities 
related  to  respecification  of  its  RAI.  We 
require  that  a  State  notify  us  of  its  intent 
to  use  our  revised  RAI  or  alternate 
instrument  and  specify  the  effective 
date  for  its  use.  A  State  will  continue  to 
respecify  its  instrument  whenever  we 
change  the  Federally-designated  RAI. 
This  enables  us  to  monitor  when  a  State 
decides  that  it  no  longer  wishes  to  use 
our  instrument.  As  the  quarterly  review 
form  is  now  part  of  the  Federally- 
designated  RAI,  we  require  a  State  to 
specify  the  form  to  their  facilities  or  to 
include  an  alternative  form  in  the 
package  that  it  submits  to  us. 

Comment:  Commenters  suggested 
revisions  to  paragraph  (a)(2).  A 
commenter  wanted  to  change  "*  *  • 
State  must  assiue  implementation"  to 
read  "must  assist  wiUi  implementation 
of  RAI  through  training  and  technical 
assistance."  The  commenter  stated  that 
training  and  technical  assistance  does 
not  ensure  implementation,  and 
proposed  that  we  add  paragraph 
(a)(2)(I),  which  would  provide  that 
States  must  assure  implementation  of 
RAI  through  the  survey  process. 
Another  suggested  that  we  require  that 
the  State  ensure  facility  implementation 
by  providing  the  necessary  technical 
direction  and  education  and  training  to 
facilities  at  least  annually.  This  would 
accommodate  changes  in  facility  and 
surveyor  staff,  facilitate  proficiency  and- 
maintenance  of  assessment  skills. 
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Response:  We  accept  an  amended 
version  of  the  first  two  suggestions.  We 
are  providing  in  §483.31  S(c)(3)  that, 
after  specifying  an  instrument,  the  State 
must  aiao  provide  periodic  educational 
programs  for  facility  staff  to  assist  with 
implementation  of  the  RAI.  This 
parallels  sections  1819(g)(1)(B)  and 
1919(gKlXB)  of  the  Act.  We 
acknowledge  that  training  does  not 
necessarily  mean  implementation.  We 
do  not  wish  to  specire  intervals  at 
which  training  must  be  conducted. 
Training  should  be  bued  on  provider 
needs  and  should  be  targeted  to  focus 
on  identified  facility  wealuiesses.  We  do 
not  wish  to  talie  away  State  discretion 
in  this  area.  We  are  also  providing  in 
§  483.315(c)(4)  that  a  State  must  audit 
implementation  of  the  RAI  tlutiugh  the 
survey  process.  Furthermore,  we  are 
reordering  the  text  to  be  more  sequential 
in  regard  to  the  action  the  State  must 
take. 

Comment:  A  commenter  stated  tliat 
the  proposed  requirement  at 
§  483.315(a)(3)  could  have  a  negative 
impact  on  facility  ass— ment  and  care 
planning  schedules.  The  commenter 
suggested  that  we  permit  a  facility  to 
use  its  current  RAI  until  we  approve  an 
alternative.  Another  commenter 
raquaatad  that  we  allow  States  180  days 
to  secure  approval  for  an  alternative 
instead  of  the  proposed  4  months. 

Response:  It  appears  that  the 
commenter  misunderstood  when  we 
would  require  a  facility  to  implement  a 
newly  specified  RAI.  A  facility  does  not 
have  to  use  a  newly  specified  RAI  or 
State  alternate  RAI  until  the  date  tiiat 
the  State  requires  it.  which  would  be 
well  after  the  State  receives  approval 
from  us.  Once  the  State  receives  our 
approval  for  an  alternate  instrument,  the 
State  must  specify  the  instrument  for 
use  in  all  Medicare  and  Medicaid 
certified  long  term  care  facilities.  The 
State  would  need  a  realistic 
implementation  time  frame  which 
would  not  unreasonably  have  an  impact 
on  bcilities.  This  time  frame  should 
accommodate  training  and  the 
absorption  of  change. 

Wiui  respect  to  the  proposed 
requirement  that  States  have  4  months 
to  obtain  our  approval,  we  are 
eliminating  the  time  frame  entirely.  The 
time  frame  was  necessary  initially  when 
States  were  specifying  instruments  for 
the  October,  1990  implementation  of 
OBRA  '87.  Furthermore,  our  experience 
working  with  States  that  are  developing 
alternate  instruments  is  that  a  State  may 
reouire  more  than  4  months. 

In  $483.31S(a)(4).  we  proposed  that, 
within  30  days  of  receiving  our  approval 
of  an  alternate  RAI,  the  State  must 
specify  the  RAI  for  use  by  all  Medicare 


and  Medicaid  facilities.  We  are 
changing  the  requirement  to  allow 
States  60  days  to  specify  the  instrument 
to  their  long  term  care  focilities 
(redesignated  $  483.315(c)(2)).  This  will 
give  the  State  time  to  contact  each  of 
dieir  certified  facilities  as  well  as 
reproduce  the  form  for  distribution  to 
them.  Additionally,  we  are  deleting  the 
provision  that  says  that  HCFA  approval 
of  an  alternate  RAI  continues  for  2 
years.  Our  experience  shows  that  many 
States  make  changes  to  their  instrument 
on  a  more  frequent  basis. 

Comment:  A  few  commenters 
questioned  whether  a  State  would  need 
to  notify  us  if  it  redesigns  the  RAP 
Summary  sheet. 

Response:  Since  the  RAP  Summary 
sheet  is  part  of  the  State-specified  and 
HCFA-approved  RAI,  the  SUte  would 
need  to  obtain  our  approval  to  alter  the 
sheet.  Since  we  are  removing  the  MDS 
from  the  regulations  text,  we  are  making 
substantial  changes  to  §  483.315.  which 
addresses  the  contents  of  the  HCFA- 
designated  RAI.  We  are  adding  to  the 
regulations  text  the  major  domains 
contained  on  the  revised  MDS.  This 
reemphasizes  the  statutory  mandate  that 
alternate  instruments  contain  at  least  all 
the  MDS  elements.  For  the  same  reason, 
we  are  also  listing  the  assessment 
domains  addressed  in  our  RAPs. 

Proposed  §  483.315(c)  Secretarial 
Approval  (Redesignated  as  §  483.315(g)) 

Comment:  Commenters  suggested  that 
we  delete  this  paragraph.  According  to 
commenters,  if  States  are  allowed  to 
reorder  sections  of  the  MDS.  use  other 
RAPs,  etc.  it  would  be  difficult  to  have 
consistency  in  data  collection  and 
submission  to  us.  The  commenter 
suggested  that  we  require  a  State  that 
wants  an  alternate  instrument  to  include 
a  HCFA  section  that  would  incorporate 
our  system. 

Response:  We  agree  with  the 
commenters'  suggestion  to  delete  most 
of  the  content  of  proposed  paragraph  (c). 
We  are  replacing  it  with  a  provision  that 
requires  the  State's  alternate  instrument 
to  comply  with  the  standard  format, 
vocabulary  and  organization 
requirements  set  forth  in  the  State 
Operations  Manual  (redesignated 
paragraph  (g)).  There  are  a  number  of 
factors  that  warrant  consistent  ordering 
of  data  and  assessment  items  across  all 
States.  First,  nursing  home  chains  that 
operate  facilities  in  a  number  of  States 
would  benefit  from  some  consistency  in 
the  ordering  of  the  MDS  items,  if  not 
simply  to  facilitate  effective  use  of  their 
training  and  education  resources. 
Second,  software  vendors  would  also 
welcome  standardization  of  the  ordering 
of  the  MDS  items  in  all  States,  as  many 


of  them  market  their  software  to 
fiacilities  throughout  the  country  and  to 
nursing  home  chains  that  operate  in  a 
number  of  States.  It  also  would 
minimize  the  effort  in  revising  their 
software.  Third,  we  could  also  achieve 
consistency  in  training  State  surveyors 
on  tise  of  the  RAI.  Fourth,  educational 
materials,  resources,  and  education 
programs  for  nursing  homes  and  schools 
that  prepare  health  care  professionals 
could  be  developed  more  cost- 
effectively  and  distributed  more  widely 
with  some  consistency  in  how  the  MDS 
is  ordered.  Finally,  data  submission  to 
us  and  States  will  require 
standardization  in  the  ordering  of  the 
MDS  items.  Therefore,  to  facilitate 
standardization  across  States,  we  are 
requiring  consistent  drdering  of  MDS 
sections.  We  will  require  that  States 
desiring  to  add  additional-data  and 
assessment  items,  add  those  items  in 
section  S  of  the  MDS,  which  has  been 
designated  as  the  section  for  State- 
specific  items. 

Comment:  A  few  commenters  thought 
that  we  should  convene  a  clinical 
advisory  panel  to  evaluate  any  alternate 
RAPs  that  States  submit.  They  were 
concerned  that  the  proposed  supporting 
documentation  could  merely  be  the 
consensus  of  the  same  experts  who 
designed  the  alternates.  This  would  not 
protect  the  scientific  integrity  of  the 
assessment  system. 

Response:  We  will  convene  a  clinical 
panel  periodically  to  evaluate  the  need 
to  modify  the  RAI,  and  to  review  and 
evaluate  newly  developed  RAPs, 
including  those  developed  both  by  us 
and  States.  The  process  by  which  State- 
developed  RAPs  are  submitted  for  our 
approval  is  also  described  in  the  State 
Operations  Manual.  We  intend  to  have 
an  open,  inclusive  revision  process. 

Comment:  Commenters  suggested  that 
we  require  that  any  alternate  instnunent 
be  cross-validated  with  the  MDS  on  a 
large  sample  of  residents.  States  should 
submit  the  data  &t>m  the  cross- 
validation  to  us  for  comparison  of 
outcomes  between  States  who  use  the 
HCFA-designated  RAI  and  those  that  do 
not. 

Response:  Alternate  instruments  must 
contain  all  MDS  items.  This  negates  the 
need  to  cross-validate  with  the  MDS. 
We  have  reviewed  the  revised  items  and 
new  items  added  to  the  MDS  for  face 
validity,  and  we  tested  the  individual 
items  in  early  1994.  We  encourage 
States  to  field  test  and  validate  the  new 
items,  as  well  as  allow  review  by  other 
qualified  individuals  prior  to  including 
the  additional  items  on  their  instrument 
and  submitting  it  for  approval. 
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State  Requirement  to  Establish  a  Data 
Base  of  Resident  Assessment 
Information 

Consistent  with  the  purpose  of  the 
proposed  rule  and,  after  considering  the 
comments  submitted,  we  are  adding  a 
new  paragraph  (h)  to  §483.315.  which 
delineates  State  requirements  in 
establishing  a  data  base  of  resident 
assessment  information.  In  the  proposed 
rule,  we  posed  questions  about  the 
State's  role  in  collecting  and 
maintaining  the  RAI  data  base,  and  we 
concluded  that  specific  requirements 
are  necessary  to  ensure  uniformity. 
Furthermore,  we  believe  these 
reqiiirements  are  necessary  to 
successfully  design  and  implement  a 
national  data  base  of  resident 
assessment  information.  Paragraph  (h) 
includes  provisions  for  specifying  a 
transmission  method  for  a  facility  to 
send  information  to  the  State,  specifying 
edits  that  the  data  must  pass,  and 
provisions  to  transmit  the  data  to  us.  A 
State  will  also  be  responsible  for 
resolving  incorrect  data  submitted  by  a 
facility.  While  the  facility  will  edit  the 
data  before  transmission  to  the  State,  the 
State,  which  has  already  computerized 
assessment  information,  may  note  that 
the  data  transmitted  is  not  entirely 
complete  or  acciuate,  and  must  send  it 
back  to  the  facility  for  correction. 
Additional  edits  at  the  State  level  will 
help  identify  incorrect  assessment 
informadon. 

A  State  must  edit  the  data  it  receives 
from  a  facility  according  to  formats  we 
specify,  but  may  add  State-specific  edits 
that  do  not  cancel  or  interfere  with 
HCFA-specified  edits.  This  will  help 
ensure  diat  the  data  we  receive  is 
uniform,  complete  and  accurate. 
Furthermore,  we  are  requiring  that  a 
State  generate  reports  and  analyze  data, 
as  specified  by  us.  For  example,  we 
could  require  States  to  run  a  profile  of 
each  facility,  which  would  allow  the 
facility  to  anal3rze  the  prevalence  of  a 
certain  medical  diagnosis  amongst  its 
residents. 

For  a  number  of  reasons,  as  discussed 
below,  we  are  requiring  each  State  to 
use  a  complete  system  that  is  developed 
or  approved  by  us.  We  will  develop  a 
single,  open  system  by  which  States  will 
manage  and  analyze  data.  We  believe 
that  there  are  a  number  of  advantages  to 
standardizing  both  the  data  analysis  and 
the  data  management  functions  which 
outweigh  potential  disadvant^es. 

Cost 

Initial  system  costs  will  be 
substantially  reduced  by  producing  a 
single  system  versus  funding  the 
development  of  50  different  systems. 


Ongoing  maintenance  costs  will  be 
substantially  higher  if  States  implement 
their  own  proprietary  MDS  systems.  The 
costs  associated  with  modifying 
individual  State  systems  to  incorporate 
changes  in  the  MDS  or  HCFA 
specifications,  formats  or  edits  would  be 
50  times  those  associated  with 
modification  of  a  standardized  system 
and  distribution  of  new  software  or 
other  specifications  to  each  State. 

Additional  cost  savings  for  data 
analysis  activities  will  be  realized  by  us. 
Given  that  we  envision  standardizing 
the  State  data  analysis  function,  system 
standardization  at  the  data  management 
level  will  ensure  that  the  necessary 
infrastructure  to  support  data  analysis  is 
already  in  place.  If  States  develop 
proprietary  data  management  systems, 
we  would  probably  have  to  fund 
additional  system/structural  costs  when 
our  proposal  data  analysis  requirement 
becomes  effiactive. 

Data  Reliabilify 

It  would  be  difficult  to  maintain 
quality  controls  and  ensure  adequate 
data  reliability  across  50  State  systems. 
For  example,  each  time  we  issue  a 
change  in  transmission  specifications  or 
data  fields,  each  of  50  States  would  have 
to  modify  their  proprietary  systems  to 
accommodate  the  requirement.  Past 
experience  with  MDS  software  vendors, 
as  well  as  other  Federal  systems, 
demonstrates  that  there  is  a  great  degree 
of  variation  in  the  abilify  of  vendors  or 
agencies  to  consistently  implement 
system  changes.  This  would  pose  a 
serious  threat  to  the  long  term  integrity 
of  the  national  MDS  data  repository. 
Standardization  would  ensure  that 
changes  are  implemented  completely, 
reliably,  timely  and  in  a  coordinated 
manner  across  all  States. 

Programmatic  Needs 

Our  desire  to  implement  an  MDS 
data-driven  long  term  care  survey 
process  based  on  qualify  measures 
cannot  be  efficiently  realized  without 
standardization  at  the  initial  "data 
management"  level.  Assuming  that  we 
are  redesigning  our  provider  survey 
model  as  an  automated,  data-driven 
system,  each  survey  agency  will  have  to 
be  able  to  integrate  directly  with  the 
State  MDS  repository.  If  each  State  has 
a  unique  design  for  this  repository,  this 
integration  will  not  be  possible  in  a 
cost-effective  manner.  Each  State  would 
have  to  use  HCFA-developed  MDS  data 
format  specifications  to  extract  MDS 
data  into  the  standardized  survey 
system.  Allowing  the  development  of  50 
State  proprietary  systems  would  also 
result  in  long  term  inefficiencies  in  that 
each  State  woidd  be  required  to  rewrite 


their  data  extraction  procedures  each 
time  we  want  to  make  a  change  to  the 
survey  process,  quality  measures  pr  in 
the  MDS  itself.  Even  if  we  had 
unlimited  resources  for  State 
ciistomization,  this  would  have  a 
serious  impact  on  our  ability  to 
introduce  changes  in  a  timely  and 
consistent  manner. 

HCFA  Initiatives  to  Implement 
Standardized  Clinical  Data  Sets 

These  changes  are  an  integral  part  of 
the  Administration's  efforts  to  achieve 
broad-based  improvements  in  the 
qualify  of  care  furnished  through 
Federal  programs  and  in  the 
measurement  of  that  care,  while  at  the 
same  time,  reducing  procedural  burdens 
on  providers.  Quality  assessment  and 
performance  improvement  rests  on  the 
assumption  that  a  provider's  own 
qualify  management  system  is  the  key  to 
improved  performance.  Our  objective  is 
to  achieve  a  balanced  approach 
combining  our  responsibility  to  ensure 
that  essential  health  and  qualify 
standards  are  achieved  and  maintained 
with  a  provider's  responsibilify  to 
monitor  and  improve  its  own 
performance.  To  achieve  this  ol^ective. 
we  are  now  developing  revised 
requirements  for  several  major  health 
care  provider  types.  All  of  these 
proposals  are  directed  at  (1)  improving 
outcomes  of  care  and  satisfaction  for 
patients,  (2)  reducing  burden  on 
providers  while  increasing  flexibilify 
and  expectations  for  continuous 
improvement,  and  (3)  increasing  the 
amount  of,  and  quality  of.  information 
available  to  everyone  on  M^ch  to  base 
health  care  choices  and  e^its  to 
improve  qualify.  We  note  that  our 
revised  approach  to  quality  assurance 
responsibilities  is  closely  linked  both  to 
the  Administration's  commitment  to 
reinventing  health  care  regulations  and 
to  our  own  strategic  {^an.  These 
initiatives  have  three  common  themes. 
First,  they  promote  a  partnership 
between  us  and  the  rest  of  the  health 
care  communify,  including  the  provider 
industry,  practitioners,  health  care 
ccHisumers.  and  the  States.  Second,  they 
are  based  on  the  belief  that  we  should 
retain  only  those  regulations  that 
represent  the  most  cost-effective,  least 
intrusive,  and  most  flexible  means  of 
meeting  our  qualify  of  care 
responsibilities.  Finally,  they  rely  on  the 
principle  that  making  powerful  data 
available  to  consumers  and  providers 
can  produce  a  strong  nonregulatory 
force  to  improve  quality  of  care. 

The  MDS  is  the  first  of  several  clinical 
data  sets  we  envision  creating  and 
implementing  in  various  care  settings. 
Standardized  information  on  clinical 
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status  and  health  care  outcomes  is 
necessary  for  more  objective  and 
focused  quality  monitoring. 
Consequently,  interest  in  standardized 
clinical  data  seta  has  skyrocketed,  with 
much  activity  occurring  in  this  arena  in 
both  the  public  and  private  sectors.  We 
view  our  efforts  with  the  MDS  as  a 
prototype  for  the  next  several  years, 
during  which  we  propose  to  build  and 
implement  clinical  data  sets  across 
several  provider  types.  These  data  sets 
will  feed  into  quality  indicator  systems, 
which  will  supplement  our  traditional 
survey  processes.  At  this  point,  we  are 
beginning  work  on  designing  a 
comprehensive  standardized  assessment 
tool  for  home  health  agencies  as  well  as 
field  testing  the  uniform  needs 
assessment  instrument,  which  we  are 
evaluating  for  use  by  all  providers  and 
view  as  forming  the  "core"  of  all  care- 
setting  sfMcific  data  sets.  Additionally, 
we  propose  development  of 
standardized  patient  process  and 
outcome  measurss  for  the  End  Stage 
Ranal  Disease  program  and  a 
standardized  instrument  for  the 
Intennediate  Care  Facility  for  the 
Mentally  Retarded  program  in  fiscal 
years  1996-97.  In  view  of  these 
initiatives,  it  would  be  much  more 
economical  and  efficient  to  put  in  place 
now,  within  each  State,  standardized 
system  designs  and  structures  to 
support  increased  clinical  data 
management  and  analysis.  Otherwise, 
we  will  be  responsible  for  funding  and 
coordinating  State  efforts  to  implement 
data  systems  for  each  provider  type  as 
we  implement  new  requirements. 
In  the  system  design  process  we 
explored  several  options,  particularly 
regarding  State  systems  and  gathered  a 
significant  amount  of  information  about 
current  status  of  State  systems.  For 
example,  we  sent  two  questionnaires  to 
the  Slates  to  determine  whether  they 
had  developed  an  MDS  system,  what 
the  configuration  might  be,  and  what 
sort  of  direction  and  assistance  non- 
computerized Stales  would  want  from 
us.  We  convened  several  meetings 
across  the  country  which  were  attended 
by  more  than  45  States.  At  these 
meetings  we  presented  the  concept  of 
standardization.  Reaction  was  quite 
supportive.  We  are  aware  that  States 
which  already  have  systems  will  have  to 
make  significant  adjustments  and  will 
provide  assistance  in  the  process. 

m.  Provisions  of  the  Final  Rule 

In  summary,  in  this  final  rule,  we  are 
adopting,  wiOiout  change,  the 
provisions  of  the  proposed  rule  with  the 
exception  of  the  following. 

•  We  are  adding  greater  specificity  to 
the  proposed  requirement  that  each 


focility  establish  a  data  base  of  resident 
assessment  information  and  transmit 
MDS  data  to  the  State  at  least  monthly 
(§  483.20(f)). 

•  We  are  adding  a  new  requirement 
that  each  State  establish  a  data  base  of 
resident  assessment  information 
received  from  facilities,  using  a  system 
to  manage  and  analyze  data  that  is 
developed  or  approved  by  us,  and 
transmit  that  information  to  us  at  least 
monthly  (§483. 3 15(h)). 

•  We  are  adding  a  definition  of 
"significant  change"  in  a  resident's 
physical  or  mental  condition  to  clarify 
when  a  facility  must  conduct  a 
comprehensive  sssessment  of  a  resident 
(S  483.20(b)(2)). 

•  Instead  of  including  the  entire 
content  of  the  MDS,  the  utilization 
guidelines  for  resident  assessment 
instruments,  common  definitions, 
resident  assessment  protocols  and 
instructions  in  the  regulations  text  or  in 
an  appendix  to  the  text,  we  are 
providing  descriptions  of  the  RAi,  the 
MDS,  and  RAPs.  We  are  providing  a 
description  of  the  assessment  areas 
included  in  the  MDS  ($  483.315(e)),  and 
a  description  of  the  domains  addressed 
in  the  RAPs  ($  483.315(f)).  both  of  which 
must  be  included  in  the  RAI  specified 
by  s  State  (§  483.20(b)(1)). 

•  To  address  concerns  about 
confidentiality  of  resident  data,  we  are 
providing  that  a  Escility  and  a  State  may 
not  release  resident-identifiable 
information  to  the  public,  and  may  not 
release  the  information  to  an  agent  or 
contractor  without  certain  safeguards 
(§§483.120(0(5)  and  483.315(i)). 

•  In  this  final  rule,  we  are  not 
adopting  the  proposed  technical 
revisions  to  part  456  concnming 
inspection  of  care  reviews  of  SNFs  and 
ICFs.  We  will  include  these  revisions  in 
another  document. 

IV.  Regulatory  Impact  Statement 

A.  General 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  a  regulatory 
flexibility  analysis  unless  we  certify  that 
s  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  all  nursing  homes  are 
considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  Impact  on  the  operations  of 
a  substantial  number  of  small  nual 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 


of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

0.  Affected  Entities 

We  require  that  all  certified  nursing 
homes  assess  residents  using  a 
standardized  data  set  known  as  the 
MDS.  Nursing  homes  have  been 
collecting  this  information  manually 
since  October  1990.  Most  States 
implemented  a  second  generation 
assessment  instrument,  known  as  MDS 
2.0,  on  January  1,  1996.  The  use  of  the 
MDS  as  the  core  of  the  comprehensive 
assessment  requirement  has  improved 
the  quality  of  nursing  home  services  by 
ensuring  that  the  assessment  is 
consistently  based  on  all  information 
that  is  necessary  to  evaluate  a  resident's 
needs.  Accurate  and  comprehensive 
resident  assessments  have  improved  the 
accuracy  of  the  care  planning  process 
and,  ultimately,  the  care  provided  by 
the  nursing  home.  The  myriad  benefits 
associated  with  the  MDS  have  been  well 
documented  in  a  study  we 
commissioned  to  evaluate  the  outcomes 
of  using  the  MDS.  One  of  the  more 
striking  changes  documented  by  the 
study  was  an  association  of  the  use  of 
the  MDS  with  a  significant  reduction  in 
hospitalization  among  more  cognitively 
impaired  nursing  home  residents, 
without  a  concomitant  increase  in 
mortality.  The  study  also  identified 
major  reductions  in  rates  of  decline 
(especially  among  various  types  of 
residents)  in  important  areas  such  as 
nutritional  status,  vision,  and  urinary 
incontinence.  Hovirever.  in  order  to 
realize  the  full  benefiu  of  the  MDS,  the 
information  needs  to  be  computerized, 
and  configurable  as  an  analytical  tool. 
Publication  of  this  rxile  will  sllow  this 
goal  to  be  realized. 

The  sutomation  and  transmission  of 
MDS  data  by  nursing  homes  and  States 
to  us  will  improve  the  delivery  of 
quality  care  in  the  nation's  nursing 
homes  in  several  ways.  An  automated 
MDS  data  base  will  provide  information 
that  will  benefit  both  the  policy  and 
operational  components  of  State  and 
Federal  governments,  as  well  as  furnish 
valuable  information  to  long  term  care 
providers.  The  MDS  system  will  also 
establish  a  means  of  providing 
consumers  with  quality-related 
information  to  make  health  care 
decisions. 

More  specifically,  the  MDS  data  base 
will  enable  us  and  the  States  to  provide 
nursing  homes  with  aggregated  State 
and  national  resident  status  information 
and  trends.  This  will  allow  nursing 
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homes  to  compare  themselves  to  similar 
homes  and  is  consistent  with  a  quality 
improvement  model.  Furthermore,  by 
establishing  their  own  in-house  quality 
assurance  analyses  from  these 
computerized  data,  nursing  homes  will 
be  able  to  evaluate  the  effectiveness  of 
treatment  modalities  given  a  certain 
outcome.  This  type  of  information  will 
assist  nursing  homes  in  making  better 
use  of  their  staff  and  other  resources, 
and  also  eliminate  the-allocation  of 
resources  that  do  not  achieve  desired 
outcomes.  In  short,  the  MDS  data  base 
will  provide  nursing  homes  with  the 
information  to  identify  and  correct  their 
own  problems. 

States  will  have  access  to  timely  MDS 
data  that  will  improve  their  ability  to 
focus  on-site  inspection  activities 
associated  with  the  long  term  care 
survey  process.  Since  we  require  MDS 
data  for  all  residents  regardless  of  payor 
source  in  nursing  homes,  these  data 
elements  can  be  configured  into  quality 
measures.  The  quality  measures  flag 
individual  residents  and  facilities  when 
there  may  be  a  problem  with  the  quality 
of  care  provided.  For  example,  the 
indicators  may  identify  those  residents 
who  were  admitted  to  a  nursing  home 
without  pressure  sores,  but  who 
developed  sores  in  the  nursing  home. 
Similarly,  a  nursing  home  that  has  a 
relatively  high  percentage  of  residents 
with  pressure  sores  may  indicate  a 
problem  when  compared  to  other 
facilities.  This  resource  will 
significantly  improve  States'  abilify  to 
identify  areas  of  potential  quality 
concerns  in  an  effective  and  efficient 
manner,  and  facilitate  the  partnership  of 
States  and  industry  in  identifying 
opportunities  to  improve  care.  At  both 
the  Federal  and  State  level,  information 
from  the  MDS  data  base  will  provide  a 
valid  and  reliable  tool  for  evaluating 
and  improving  the  efficacy  and 
effectiveness  of  survey  and  certification 
activities. 

States  have  also  identified  a  myriad  of 
other  intended  uses  for  MDS  data  that 
include  Medicaid  payment,  utilization 
review,  preadmission  screening  and 
resident  review,  Medicaid  coverage 
authorization,  and  State  policy  analysis 
and  trending.  It  is  our  intention  that  a 
standardized  MDS  data  system  will 
support  States'  unique  needs  and 
should  not  necessitate  the  creation  of 
distinct  and  duplicative  data  bases  at 
the  State  level. 

C.  Costs  Associated  With  Automating 
the  MDS 

We  anticipate  that  both  nursing 
homes  and  States  will  incur  some 
incremental  costs  from  contputerizing 
and  transmitting  the  MDS.  We  estimate 


total  start-up  costs  of  $20.3  million, 
which  represents  costs  inciured  by 
nursing  homes  (we  will  be  supplying 
the  MDS  systems  directly  to  the  States). 
We  also  estimate  total  ongoing  annx>al 
costs  of  about  $34.7  million,  which 
includes  $27  million  in  costs  for  nursing 
homes  and  $7.7  million  in  costs  for 
States.  Total  costs  include  Medicare 
benefit  costs  of  $9.5  million.  Total  costs 
also  include  an  annual  administrative 
cost  of  $3.5  million  that  will  be 
absorbed  within  HCFA's  program 
management  appropriation.  However, 
the  benefits  associated  with 
computerizing  the  MDS  far  outweigh 
the  additional  costs  of  automating  the 
data.  The  following  represents  our 
estimates  of  the  individual  costs 
associated  with  this  effort 

Nursing  Homes 

Upon  publication  of  this  rule,  all 
nursing  homes  must  computerize  the 
MDS.  Most  costs  associated  with 
computerizing  the  MDS  will  be  related 
to  hardware  and  software.  At  the  current 
time,  we  estimate  that  approximately  70 
percent  of  the  nation's  17,000  Medicare, 
Medicaid  or  dually  certified  nursing 
homes  have  already  computerized  die 
MDS  or  have  the  capabilify  to  do  so. 
Another  16  percent  of  nursing  homes 
already  have  some  Idnd  of  computer 
system  that  will  require  upgrading  to 
meet  the  requirements  for  MDS,  and 
only  14  percent  have  no  computer 
system  at  all.  Additionally,  some 
facilities  with  currently  operating  MDS 
systems  may  require  hardware  and 
software  upgrades  to  support  aspects  of 
the  national  MDS  system  (for  example, 
a  foster  modem  or  installation  of  the 
Windows  operating  system). 

Under  the  Balanced  Budget  Act  of 

1997.  nursing  homes  will  be  reimbursed 
for  Medicare  under  a  prospective 
payment  system  for  cost  reporting 
periods  beginning  on  or  after  July  1. 

1998.  Prior  to  July  1, 1998,  costs 
inciured  by  nursing  homes  associated 
with  computerizing  the  MDS  will  be 
paid  on  a  reasonable  cost  basis. 
Generally,  these  costs  are  considered 
capital  costs  and  are  subject  to  the 
applicable  Medicare  rules.  Additionally, 
it  is  likely  that  nursing  homes  will  also 
incur  certain  routine  services  costs 
which  will  also  be  paid  on  a  reasonable 
cost  basis'.  These  costs  are  subject  to  cost 
limits.  In  the  past,  the  routine  cost 
limits  have  included  an  add-on  to 
account  for  the  costs  associated  with  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (OBRA  1987).  including  the  cost  of 
conducting  resident  assessment.  When  a 
provider  incurs  cost  related  to  OBRA 
1987  that  exceed  its  limit  (including  the 
add-on),  we  have  allowed  the  fiscal 


intermediary  to  make  an  adjustment  to 
the  costs  limits.  This  policy  is  described 
in  a  notice  published  in  the  Federal 
Registo-  on  October  7, 1992  (57  FR 
46177). 

The  Balanced  Budget  Act  of  1997  also 
prescribes  a  public  process  for  the 
determination  of  rates  for  payment 
under  Medicaid  State  Plans  for  nursing 
home  services  in  wdiich  the  proposed 
rates,  the  methodologies  imderlying  the 
establishment  of  such  rates,  and  the 
justifications  for  the  proposed  rates  are 
published,  thereby  giving  providers, 
beneficiaries  and  their  representatives, 
and  other  concerned  State  residents  an 
opportunity  for  review  and  comment 
States  have  flexibility  in  designing  the 
details  of  their  payment  systems  for  NF 
care,  and  to  the  extent  that  NFs  incur 
costs  in  computerizing  the  MDS  (such 
as  the  acquisition  of  hardware  or 
software,  staff  training,  or  additional 
staffing),  the  State  may  take  these  costs 
into  account  in  setting  its  rates. 

•  Hardware:  We  estimate  total 
hardware  costs  associated  with 
automating  the  MDS  to  be 
approximately  $2,500  for  a  typical 
nursing  home,  which  includes  the 
computer  and  communications 
components  capable  of  running  MDS 
software  and  transmitting  MI>S 
assessments,  and  a  laser  printer.  This 
estimate  is  based  on  the  most  recent  cost 
data  available  for  a  system  that  includes 
an  Intel  Pentium  processor.  As  noted 
earlier  in  this  rule,  we  expect  that  only 
14  percent  of  all  nursing  homes  will 
need  to  buy  an  entirely  new  system. 
Seventy  percent  of  all  nursing  homes 
are  already  using  an  automated  MDS 
collection  tool  (although  some  may 
require  upgrading  in  order  to  transmit 
the  MDS  data),  and  the  remaining  16 
percent  already  have  some  sort  of 
computer  system  that  simply  requires 
upgrading. 

The  aforementioned  cost  estimate  is 
based  on  the  tjrpe  of  system  that  we 
anticipate  many  nursing  homes  will 
choose  to  purchase.  At  a  minimum,  a 
nursing  ho^ne  should  have  at  least  a  486 
personal  computer,  either  connected  to 
a  network  or  as  a  stand-alone,  with  8 
megabytes  of  RAM,  at  least  100 
megabytes  of  available  bard  disk  space, 
a  14  inch  color  monitor,  keyboard, 
mouse,  a  3.5  floppy  drive  and  a  laser 
printer.  To  operate  the  transmission 
software,  this  machine  must  nm  the 
Windows  operating  system,  version  3.1 
or  higher.  All  nursing  homes  will  also 
need  a  28.8  Kbps  modem  for 
telecommunication  of  data,  as  well  as  a 
common  data  communications  software 
package  to  transmit  MDS  assessments  to 
the  State.  This  communicating  package 
must  meet  our  specifications  related  to 
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transmission  of  MDS  data  and 
reprosents  current  technology. 

Ongoing  hardware  maintenance  costs 
for  nursing  homes  are  expected  to 
average  about  $100  annually. 

•  Software:  Nursing  homes  desiring 
to  meet  only  the  requirement  for  data 
submission  can  use  a  less  costly 
software  package  to  accomplish  the 
basic  encoding  and  formatting 
functions.  A  nursing  home  must  submit 
MDS  records  to  the  State  that  conform 
to  a  specific  ASCII  layout  and 
incorporate  them  into  files  with  header 
and  trailer  records  that  conform  to 
required  formatting  standards.  However, 
we  anticipate  that  most  nursing  homes, 
seeking  to  gain  efficiency  in  general 
operations,  will  choose  more  capable 
programs,  some  of  which  could  be  used 
to  meet  (1)  other  clinical  or  operational 
needs  (for  example,  care  plarmipg,  order 
entry,  quality  assurance,  billing)  or,  (2) 
^other  regulatory  requirements  for 
reporting  resident  information.  The 
standardized  record  formatting 
specifications  and  additional  policies  on 
MDS  automation  that  we  developed 
should  be  used  by  individual  nursing 
homes,  multi-facility  chains,  and 
software  vendors  to  develop  products 
for  encoding  and  transmission  of  MDS 
2.0  data.  This  information  has  been 
available  to  the  public  for  about  two 

{rears  through  the  Internet,  and  is 
ocated  on  the  HCFA  Web  site. 

There  are  currently  over  ItM)  vendors 
marketing  MDS  software  products. 
While  we  are  not  requiring  record 
specifications  and  automation  policies 
until  this  rule  is  published,  we 
developed  them  earlier  to  provide 
guidance  to  the  industry  and  to 
minimize  the  need  for  a  facility  to 
modify  and  replace  systems  once  this 
regulation  is  published.  At  this  time,  we 
estimate  that  such  software  packages 
will  be  available  on  the  market  for 
approximately  Si. 250  for  those  nursing 
homes  that  have  not  yet  become  MDS 
automated.  We  expect  that  a  nursing 
home's  private  sector  software  vendor 
will  provide  primary  support  to  the 
facility  in  terms  of  MDS  encoding  and 
transmission  to  the  State.  State 
personnel,  however,  will  work  with 
facilities  and  software  vendors  in 
educating  them  about  this  process. 

•  Supplies:  Supplies  necessary  for 
collection  and  transmission  of  data 
including  diskettes,  computer  paper, 
and  toner,  will  vary  according  to  the 
size  of  the  nursing  home  in  terms  of 
residents  served  and  assessments 
required.  Dividing  the  nursing  homes 
into  groups,  supply  costs  are  estimated 
at  the  following  three  levels:  small 
facilities  (with  less  than  145  residents), 
S175/year;  medium  facilities  (with  145 


to  345  residents).  S225/year,  and  large 
facilities  (with  greater  than  345 
residents).  $275/year. 

•  Maintenance:  There  are  costs 
associated  with  normal  maintenanqe  of 
computer  equipment,  such  as  the 
replacement  of  disk  drives  or  memory 
chips.  Typically,  such  maintenance  is 
provided  via  extended  warranty 
agreements  with  the  original  equipment 
manufacturer,  system  reseller,  or  a 
general  computer  support  firm.  These 
maintenance  costs  are  estimated  to 
average  no  more  than  $100  per  year. 

•  Training:  Nursing  home  staff  will 
need  training  on  automating  the  MDS. 
Since  many  nursing  homes  will  choose 
to  have  their  staff  input  MDS  data  at  the 
time  of  the  resident  assessment,  we 
estimate  that  a  typical  nursing  home 
will  train  two  nurses  for  about  3  hours 
each.  We  expect  that  this  training  will 
be  supplied  by  the  vendor  supplying  the 
MDS  encoding  software,  and  estimates 
that  the  training  will  cost  an  average 
nursing  home  about  $144  based  on  an 
average  hourly  rate  for  nurses  of  $24. 

Other  nursing  home  staff  will  need 
training  in  transmitting  the  data  to  the 
State  and  interpreting  messages  of 
record  errors.  We  expect  that  this 
training  will  require  about  3  hours  of 
staff  time,  and  will  cost  an  average 
nursing  home  about  $66,  based  on  an 
average  hourly  rate  of  $12  for  technical 
staff.  This  cost  also  includes  travel 
expenses  and  travel  time,  since  facility 
staff  may  need  to  travel  to-a  centralized 
training  site  within  the  State  (we 
anticipate  that  training  will  be  provided 
in  multiple  sites  in  the  State  once  the 
system  is  implemented).  We  expect  that 
the  State  survey  agencies  will  supply 
this  training. 

•  Data  entry:  Nursing  homes  will 
have  flexibility  in  the  method  used  to 
enter  data,  but  the  method  must  comply 
with  our  requirements  for  safeguarding 
the  confidentiality  of  clinical  records. 
Data  can  be  entered  directly  by  a    - 
clinical  staff  member  (that  is.  the  nurse 
responsible  for  coordinating  or 
completing  the  assessment),  from  a  hard 
copy  of  a  completed  MDS  by  a  clerical 
sta^  member,  or  by  a  data  entry  operatdr 
with  whom  the  nursing  home  may 
contract  to  key  in  the  data.  We  estimate 
that  data  entry  staff  could  require 
approximately  15  minutes  to  enter  each 
MDS.  Nursing  homes  must  collect  and 
transmit  MDS  data,  which  for  the 
admission  UMSsment,  annual  updates, 
as  well  as  significant  changes  in  the 
resident's  status,  significant  correction 
aMMunents,  quarterly  review 
aMmments.  which  include  a  subset  of 
the  MDS  items,  discharge  records,  and 
reentry  records.  Additionally,  nursing 
homes  must  allow  time  for  data 


validation  and  preparation  of  data  for 
transmission,  as  well  as  for  correction  of 
returned  records  that  failed  checks  at 
the  State  data-editing  level.  We  estimate 
that  a  100  bed  facility  will  incur  an 
annual  data  entry  cost  of  $1,250,  (or 
$12.50  per  resident  per  year),  based  on 
an  estimate  of  five  MDSs  per  bed 
(annual  plus  "significant  changes")  and 
an  hourly  rate  of  $10. 

•  Data  Transmission:  The  State 
agencies  will  fund  the  costs  of 
transmitting  data  from  the  aiming 
homes  to  their  respective  States. 
However,  nursing  home  staff  time  must 
manage  the  data  transmission  function, 
correct  communications  problems,  and 
manage  reports  logs  transmitted  from 
the  State  agency.  We  estimate  that  it 
will  take  an  additional  hour  of  staff  time 
to  perform  data  transmission  related 
tasks  each  month.  This  staff  time  will 
cost  an  average  size  nuning  home  about 
$144  per  year. 

States 

We  expect  that  overall  responsibility 
for  fulfilling  requirements  to  operate  the 
State  MDS  system  will  rest  with  the 
survey  agency.  However,  the  State  may 
enter  into  an  agreement  with  the  State 
Medicaid  agency,  another  State 
component,  or  a  private  contractor  to 
perform  day-to-day  operations  of  the 
system.  If  the  State  N^S  system  is 
operated  by  an  entity  other  than  the 
survey  agency,  the  State  must  ensure 
that  the  survey  agency  has  suitable 
access  to  this  system  to  fully  support  all 
MDS-driven  functions  that  the  State  will 
require  of  the  survey  agency  (for 
example,  quality  indicator  reporting, 
survey  targeting).  The  State  is  also 
responsible  for  reporting  MDS  data  to  a 
central  repository  to  be  established  by 
us. 

States  will  primarily  use  the  MDS 
data  to  focus  the  long  term  care  survey 
process  and  to  provide  nursing  homes 
and  consumers  with  MDS-derived 
information.  A  State's  MDS  system 
includes  the  following  components: 
computing  hardware  that  includes  data 
base,  communication,  supporting  file, 
and  print  servers  for  client  workstations; 
local  and  wide-area  data  networks;  and 
application  software  for  performing  all 
aspects  of  MDS-related  functions  and 
tasks.  As  such,  the  MDS  system  will  be 
designed  and  developed  within  a  broad 
class  of  systems  known  as  Client/Server 
architecture. 

We  plan  to  provide  each  State  with  a 
standardized  hardware  environment 
scaled  to  meet  each  State's  anticipated 
processing  volumes.  Additionally,  a 
standardized  suite  of  software 
applications  tvill  be  provided  to  each 
State  to  perform  all  MDS-related 
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functions,  including  receipt  and 
validation  of  MDS  records,  posting  of 
records  to  the  master  repository,  and 
anal3rtical  applications  to  be  used  to 
inform  and  support  the  long  term  care 
survey  process.  A  HCFA  contractor  mil 
work  closely  with  each  State  to 
customize  the  "turn-key"  MDS  system 
to  integrate  it  into  a  State's  current 
computer  and  network  structure.  The 
contractor  will  visit  each  State  to  install 
and  test  equipment,  and  ensure  that  the 
MDS  system  is  fully  operational.  We 
currently  plan  to  phase  in  State 
deployment  of  the  system,  roughly  from 
August  through  December  1997. 

We  will  place  this  system  in  each 
State  and  it  will  be  operated  by 
persoimel  within  the  designated  State 
agency.  We  are  requiring  that  the  State 
systems  do  the  following:  receive  MDS 
records  from  nursing  homes; 
authenticate  and  validate  the  records 
received  from  nursing  homes;  provide 
feedback  to  the  nursing  homes  by 
indicating  acknowledgment  of  the 
transmission  of  the  data  and  specifying 
the  status  of  record  validation:  store  the 
MDS  records  in  a  permanent  data  base 
within  the  State;  create  system 
management  reports  and  logs;  generate 
provider  performance  reports  including 
quality  indicator  reports  designed  to 
support  a  future  data-driven  survey 
process  and  provider  survey  targeting 
functions;  perform  other  aiulytical 
functions,  as  defined  by  us;  create  ad- 
hoc  reports;  and  retransmit  validated 
MDS  records  from  each  State  agency  to 
a  national  MDS  data  repository 
developed  and  maintained  by  us. 

Just  as  in  nursing  homes,  some  States 
are  already  using  some  sort  of  an 
automated  MDS  collection  tool.  At  least 
12  States  have  already  developed  MDS 
data  bases.  In  nearly  all  cases,  the  State 
Medicaid  agency  has  been  the  driving 
force  in  getting  MDS  data  to  the  State 
level.  System  designs  and  approaches 
have  varied  considerably  (that  is.  while 
two  States  have  recently  moved  to 
modem  tzanaaiasion,  oither  States  still 
perfiDrm  data  entry  at  the  State  level 
from  hard  copies  forwarded  by  nmsing 
homes). 

We  we  providiBg  the  MDS  system  to 
States  primarily  for  use  in  the  Siuvey 
and  Cmtificatioo  program.  As  such, 
most  Federally  reimbursable  coats 
incurred  by  the  States  for  automating 
the  MDS  will  be  funded  through  that 
program.  However,  we  anticipate  that 
many  States  will  also  choose  to  use 
MDS  data  in  administering  their 
Medicaid  prograou.  When  that  is  the 
case,  Fednal  reimbursement  is 
applicable  to  the  extent  a  State  uses  the 
MDS  for  administering  its  Medicaid 
program.  As  a  result,  it  may  be 


appropriate  for  a  State  to  allocate  some 
MDS  costs  to  its  Medicaid 
administrative  cost  claims. 

When  a  State  does  use  MDS  in 
administering  its  Medicaid  programs,  it 
should  apportion  Federal  costs 
associated  with  automating  the  MDS 
and  operating  the  data  system  between 
the  Medicare  and  Medicaid  Survey  and 
Certification  program,  and  the  Medicaid 
program  (as  administrative  costs,  when 
applicable).  The  State  should  apportion 
MDS  costs  to  these  programs  based  on 
the  State's  determination  of  each 
program's  utilization  of  the  MDS 
system.  Costs  charged  to  the  Medicare 
and  Medicaid  Survey  and  Certification 
program  will  be  prorated  in  terms  of  the 
proportion  of  SNFs  and  NFs  in  the  State 
that  participate  in  the  Medicare  and 
Medicaid  programs.  Costs  for  SNFs  and 
NFs  are  split  equally  between  the  two 
programs.  The  Federal  financial 
pcuticipation  rate  for  the  Medicaid 
Survey  and  Certification  Program  is  75 
percent.  The  Federal  financial 
participation  rate  for  costs  apportioned 
as  Medicaid  administrative  costs  is  50 
percent.  When  the  State  licensure 
program  benefits  from  the  automation  of 
the  MDS,  the  State  should  also  share  in 
the  MDS  automation  costs. 

Several  States  asked  if  we  could 
reimburse  Medicaid  administrative 
costs  associated  virith  the  development 
of  MDS  at  Federal  financial 
participation  rates  greater  than  50 
percent,  the  rate  used  in  computing 
Medicaid  reimbursement  for  general 
administration  of  the  program. 
Specifically,  they  asked  if  we  vrill 
reimburse  these  costs  at  the  same  rates 
used  to  reimburse  the  costs  of  desisting, 
developing,  implementing  and 
operating  a  Medicaid  Management 
Information  Systems  (MMIS). 

Section  1903(aX3)  of  the  Act  and 
implementing  r^ulations  at  §433.111 
describe  the  MMIS  as  a  mechanized 
claims  processing  and  information 
retriev^  system.  Federal  financial 
participation  is  available  at  90  percent 
in  expenditures  for  design, 
develc^mient.  installation  or 
enhancement  of  the  system,  while  75 
percent  is  available  far  costs  relatii^  to 
its  operations  (namely,  processing 
claims  and  producing  related 
management  informaticm).  The  MDS  is 
not  a  Medicaid  clauns  processing  and 
iafonnatioa  retrieval  system.  We 
reimburse  other  systems  not  directiy 
related  to  performing  MMIS  fimctions, 
such  as  the  MDS,  at  the  50  percent  level 
of  Federal  financial  participatioB. 

Commenters  adced  whetner 
automated  systems  to  collect  and 
analyze  data  for  rate  setting  purposes 
meet  the  MMIS  definition.  Because  rate 


setting  is  outside  the  claims  payment 
and  information  retrieval  processes 
required  by  section  1903(a)(3)  of  the 
Act,  those  costs  are  not  eligible  for 
enhanced  Medicaid  reimbiu-sement 
under  the  MMIS  definition.  Hovraver.  in 
those  instances  when  specific  data 
elements  from  a  separate  system  like 
MDS  must  be  transferred  to  the  MMIS 
in  order  to  calculate  individual  provider 
payments,  the  cost  of  modifying  and 
operating  the  MMIS  to  accept  and  use 
the  data  from  the  outside  source 
qualifies  for  enhanced  Federal  fiimrKJal 
participation  if  the  State  follows  the 
regulations  and  guidance  found  in 
§§433.110  through  433.112,  433.116 
and  in  Part  11  of  the  State  Medicaid 
MantiaL 

For  example,  a  major  function  of  the 
MMIS  is  to  produce  both  Iwneficiary 
and  provider  profiles  for  program 
management  and  utilization  review 
purposes.  NF  resident  and  provider 
profiles  are  required  by  §  433.116(g). 
However,  both  NF  resident  and  NF 
provider  profiles  historically  have  been 
very  limited  because  the  data  elements 
on  a  nursing  facility  claim  provide  few 
details  of  services  provided.  A  State 
may  wish  to  improve  the  MMIS 
profiling  capability  by  importing  MDS 
data  to  i»epare  augmented  profiles  of 
nursing  facility  and  nursing  funlity 
residents.  If  the  State  does  that,  the 
enhanced  Federal  financial 
participation  will  be  available  for  the 
costs  of  modifying  and  operating  the 
MMIS  to  accept  and  use  the  data  from 
MDS  if  the  State  acts  in  accordance  with 
the  r^ulations  in  §§433.110  through 
433.112. 433.116  and  the  guidance  in 
Part  11  of  the  State  Medicaid  Manual. 
Please  note  that  we  ciurently  encourage 
States  to  modify  their  MMIS  to  accept 
encounter  documents  fit>m  Medicaid 
managed  care  organizations  to  extend 
the  K^fiS  profiling  cafnbilify  to  cover 
both  managed  can  and  fse-for-service 
providers  and  patients.  Therefore,  it 
seems  appropriate  that  we  would 
reimburse  tlM  cost  of  modifying  MMIS 
to  accommodate  MDS  usage  also  at  the 
eahanced  MMIS  rates,  if  the  State  meets 
the  conditions  in  the  afbremoitioned 
regulations  and  State  Medicaid  Manual. 
The  following  is  our  estimate  of  State 
costs  for  autoaaating  the  MDS: 

•  Hardware:  We  will  hire  a  contractor 
to  purchase,  deliver,  and  install  the 
MDS  equipment  in  each  State.  Since  we 
will  be  providing  the  equipment  to  the 
States,  the  States  will  not  inciir  any  cost 
for  hardware.  This  equipment  will 
include  both  a  comraunications  server 
and  a  data  base  server.  The  number  of 
nursing  homes  withu  each  State  will  bo 
the  driving  fisctor  in  determining  each 
State's  computer  needs.  We  will  i 
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system  requirements  to  meet  the  data 
storage  and  transmission  needs  of  the 
individual  State.  ' 

•  Software:  Since  we  are  developing 
the  software  for  each  State's  MDS 
system,  we  will  pay  the  costs  associated 
with  this  system  and  supply  the  system 
directly  to  the  States.  Software  that  we 
will  supply  to  the  States  will  include 
communications  software  and  data  base 
software,  as  well  as  customized 
analytical  software  to  generate  reports. 
When  a  State  develops  its  own 
customized  MDS  applications,  the  costs 
of  developing  and  maintaining  these 
additional  software  applications  (mmI 
any  related  hardware  components)  will 
not  be  Federally  funded. 

•  Operational  Staff  Time:  States  may 
plan  to  reassign  existing  staff  or  hire 
additional  full-time  equivalents  to 
manage  the  automation  project  and 
perform  day-to-day  operation  of  the 
standardized  MDS  system.  The  staff 
memtwn  assigned  to  MDS  automation 
tasks  %vill  need  to  have  skills  in  a  variety 
of  areas:  technical  computer,  network, 
and  telecommunication  skills;  data 
processing  operations;  and.  user  support 
and  training  (including  support  for  both 
State  and  tKility  usen).  In  hiring  or 
nassigning  staff,  we  encourage  States  to 
recruit  generalists  who  can  perform  a 
wide  range  of  the  above  tasks. 

Each  State's  actual  staffing 
requirements  will  vary  depending  on 
the  State's  size  (that  is.  as  measured  by 
the  niunber  of  nursing  homcis  regulated). 
To  assist  in  determining  staffing 
requirements  within  particular  States, 
we  assigned  States  to  one  of  three 
categories  based  on  the  number  of 
certified  nursing  homes  in  their 
Jurisdiction:  less  than  144. 144  to  356, 
and  those  greater  than  356  facilities.  We 
estimate  that  1.5  full-time  equivalents 
will  be  required  to  manage  all  MDS- 
related  operations  for  each  of  the  three 
categories;  for  instance.  States  in  the 
smallest  group  should  budget  for  1.5 
full-time  equivalents.  3  full-time 
equivalents  in  the  second  group,  and  4.5 
full-time  equivalents  in  the  largest 
group.  This  includes  an  MDS 
Automation  Project  Coordinator. 

Specifically,  an  average  sized  State 
regulating  about  300  nursing  homes  will 
require  about  three  full-time  equivalents 
to  fulfill  the  following  MDS-related 
tasks:  MDS  project  coordination 
(ovenight  oi  daily  o{>erations);  technical 
operations  (systems  management, 
configuration  and  troubleshooting); 
training  and  support  operations  (facility 
and  MDS  software  vendor  startup 
training):  and  operations  (functions 
associated  with  transmission  logging 
and  SDor  tracking  and  resolution).  We 
I  that  MDS-related  staffing  cosU 


for  an  average  size  State  will  be  about 
S133,000  per  year. 

•  Supplies  and  Maintenance  of 
Equipment:  States  can  expect  about 
$600  per  year  in  additional  costs  for 
products  that  are  consumed,  such  as 
printer  toner  and  pap>er.  The  MDS  data 
management  and  analysis  equipment  to 
be  installed  within  each  State  is 
comprised  of  standard  "off-the-shelf 
hardware  and  software  components  that 
are  generally  covered  under  typical 
service  agreements  that  the  States  may 
already  have  in  place.  We  will  ask 
States  to  extend  these  agreements  to 
cover  hardware  components  delivered 
as  part  of  the  MDS  project.  These  costs 
will  again  vary  according  to  the  size  of 
the  State  requirements,  but  on  average, 
the  typical  State  will  incur  about  $750 
per  year  in  additional  cost  for  systems 
maintenance.  We  will  maintain  and 
upgrade  centrally  the  standardized  MDS 
sofiwara  components  that  we  develop 
and  distribute  to  States. 

•  Training:  We  plan  to  centralize 
training  of  State  personnel  who  will  be 
responsible  for  administrative  and 
teciuiical  aspects  of  system  operations. 
Additionally,  we  will  provide  separate 
training  on  the  technical  aspects  of  the 
system  including  its  communications, 
networking,  data  base  and  software 
application  functions,  daily  operations 
and  on-soing  systems  management. 

In  order  to  promote  national 
consistency  in  MDS  system  operations 
and  troubleshooting,  we  request  that 
each  State  designate  one  individual  as 
the  MDS  Automation  Project 
Coordinator.  This  person  will  be  our  key 
contact  within  each  State  for  managing 
MDS  system  issues.  We  are  planning  to 
convene  at  least  one  national  meeting  of 
the  MDS  Automation  Project 
Coordinators  each  year.  We  will  use  this 
forum  to  present  new  information, 
gather  suggestions  for  system 
improvements,  exchange  ideas  on  MDS 
system  operations,  administration  and 
troubleshooting  issues,  and  to  discuss 
objectives  for  hiture  system 
development  and  refinement. 

With  our  technical  support  and 
guidance.  States  will  work  closely  with 
the  provider  community  in  providing 
information  on  specific  requirements 
related  to  the  submission  of  MDS 
assessments  to  a  repository  maintained 
by  the  State.  The  standardization  of  the 
State  MDS  system  extends  back  to  the 
provider  communications  function,  in 
that  nursing  homes  will  use  a  common 
data  communications  software  package 
to  transmit  MDS  assessments  to  the 
State.  State  personnel  will  work  with 
the  nuning  homes  and  software  vendon 
in  educating  them  about  this  process. 
We  expect  that  the  commitment  of  staff 


resources  to  this  task  will  be  most 
intensive  during  the  first  6  months  of 
this  process.  However,  States  should 
also  expect  some  ongoing  allocation  of 
full-time  equivalents  to  support  this 
process  on  an  ongoing  basis. 

We  anticipate  annual  travel  costs 
associated  with  training  for  an  average 
size  State  to  be  about  $2,700  per  year. 

•  Data  Transmission:  States  will 
incur  data  communication  costs  for 
transmission  of  MDS  assessments  from 
nursing  homes.  These  costs  have  two 
basic  elements: 

(1)  Fixed  monthly  line  fees  of 
approximately  $32.50  per  line  per 
month.  The  number  6f  lines  required 
varies  from  4  to  16  according  to  the 
number  of  nursing  homes  supported  by 
a  State.  On  average,  a  State's  fixed  line 
cost  will  be  $3,806  per  year. 

(2)  Line  connect  and  long  distance 
charges  of  approximately  $.27  per 
minute.  We  estimate  that  the  typical 
nuraing  home  will  require,  on  average, 

5  minutes  ($1.35)  of  connection  time  per 
month  for  MDS  submissions.  This 
translates  into  an  average  connection 
cost  of  $5,376  per  year  per  State. 

We  %vill  fund  the  cost  of  the  SUtes 
transmitting  their  MDS  data  to  our 
central  repository.  Therefore,  we  do  not' 
expect  that  States  will  incur  data 
transmission  costs  to  us. 

D.  Conclusion 

While  we  acknowledge  that  nursing 
homes  and  States  will  bear  some 
incremental  costs  associated  with  this 
proposal,  these  costs  are  well  justified 
when  considered  within  the  context  of 
the  anticipated  increased  quality  of  care 
for  nuning  home  residents,  as  well  as 
the  potential  uses  of  the  automated  data 
by  the  facilities.  States,  and  us.  The 
foregoing  estimates  may  actually 
overstate  anticipated  costs  because  they 
do  not  take  into  account  cost-savings 
achieved  by  improving  nursing  homes' 
management  information  systems,  as 
well  as  potential  improvements  in 
resident's  overall  health  status.  Nor  do 
they  represent  the  savings  inherent  In  a 
more  focused,  uniform  approach  by 
both  the  States  and  us  in  assessing 
quality  of  care  in  the  nation's  nursing 
homes. 

For  these  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act  because  we 
have  determined,  and  we  certify,  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  ruraf  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
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was  reviewed  by  the  Office  of 
Management  and  Budget 

V.  Information  Collection  Requirements 

Sections  4204(b)  and  4214(d)  of 
OBRA  '87  provide  a  waiver  of  Office  of 
Management  and  Budget  review  of 
information  collection  requirements  for 
the  purpose  of  implementing  the 
nursing  home  reform  amendments. 
Therefore,  the  information  collection 
requirements  referenced  in  this  rule  are 
exempt  from  the  Paperwork  Reduction 
Act  of  1995. 

List  of  Subjects  in  42  CFR  Part  483 

Grant  programs — health.  Health 
facilities.  Health  professions.  Health 
records,  Medicaid,  Medicare,  Nursing 
homes,  Nutrition,  Reporting  and 
recordkeeping  requirements.  Safety. 

42  CFR  chapter  IV  is  amended  as 
follows: 

PART  483— REQUIREMENTS  FOR 
STATES  AND  LONG  TERM  CARE 
FAaLITIES 

1.  The  authority  citation  for  part  483 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
1395hh). 

2.  In  §483.20,  paragraphs  (d)  through 
(f)  are  redesignated  as  (k)  through  (m), 
respectively,  paragraphs  (b)  and  (c)  are 
revised  and  new  paragraphs  (d)  through 
(j)  are  added  to  read  as  follows: 

f  483.20    Resident  assessment 

•        •        •        »        • 

(b)  Comprehensive  assessments. 

(1)  Resident  assessment  instrument.  A 
facility  must  make  a  comprehensive 
assessment  of  a  resident's  needs,  using 
the  resident  assessment  instrument 
(RAI)  specified  by  the  State.  The 
assessment  must  include  at  least  the 
following: 

(i)  Identification  and  demographic 
information. 

(ii)  Customary  routine. 

(iii)  Cognitive  patterns. 

(iv)  Communication. 

(v)  Vision. 

(vi)  Mood  and  behavior  patterns. 

(vii)  Psychosocial  well-being. 

(viii)  Physical  functioning  and 
structural  problems. 

(ix)  Continence. 

(x)  Disease  diagnoses  and  health 
conditions. 

(xi)  Dental  and  nutritional  status. 

(xii)  Skin  condition. 

(xiii)  Activity  pursuit. 

(xiv)  Medications. 

(xv)  Special  treatments  and 
procedures. 

(xvi)  Discharge  potential. 


(xvii)  Documentation  of  siuunary 
information  regarding  the  additional 
assessment  performed  through  the 
resident  assessment  protocols. 

(xviii)  Documentation  of  participation 
in  assessment. 

The  assessment  process  must  include 
direct  observation  and  communication 
wdth  the  resident,  as  well  as 
communication  with  licensed  and 
nonlicensed  direct  care  staff  members 
on  all  shifts. 

(2)  When  required.  A  facility  must 
conduct  a  comprehensive  assessment  of 
a  resident  as  follows: 

(i)  Within  14  calendar  days  after 
admission,  excluding  readinissions  in 
which  there  is  no  significant  change  in 
the  resident's  physical  or  mental 
condition.  (For  purposes  of  this  section, 
"readmission"  means  a  return  to  the 
facility  following  a  temporary  absence 
for  hospitalization  or  for  therapeutic 
leave.) 

(ii)  Within  14  calendar  days  after  the 
facility  determines,  or  should  have 
determined,  that  there  has  been  a 
significant  change  in  the  resident's 
physical  or  mental  condition.  (For 
purposes  of  this  section,  a  "significant 
change"  means  a  major  decline  or 
improvement  in  the  resident's  status 
that  will  not  normally  resolve  itself 
without  further  intervention  by  staffer 
by  implementing  standard  disease- 
related  clinical  interventions,  that  has 
an  impact  on  more  than  one  area  of  the 
resident's  health  status,  and  requires 
interdisciplinary  review  or  revision  of 
the  care  plan,  or  both.) 

(iii)  Not  less  often  than  once  every  12 
months. 

(c)  Quarterly  review  assessment.  A 
facility  must  assess  a  resident  using  the 
quarterly  review  instrument  specified 
by  the  State  and  approved  by  HCFA  not 
less  frequently  than  once  every  3 
months. 

(d)  Use.  A  facility  must  maintain  all 
resident  assessments  completed  within 
the  previous  15  months  in  the  resident's 
active  record  and  use  the  results  of  the 
assessments  to  develop,  review,  and 
revise  the  resident's  comprehensive 
plan  of  care. 

(e)  Coordination.  A  facility  must 
coordinate  assessments  with  the 
preadmission  screening  and  resident 
review  program  under  Medicaid  in  part 
483.  subpart  C  to  the  maximum  extent 
practicable  to  avoid  duplicative  testing 
and  effort. 

(f)  Automated  data  processing 
requirement.  (1)  Encoding  data.  Within 
7  days  after  a  facility  completes  a 
resident's  assessment,  a  facility  must 
encode  the  following  information  for 
each  resident  in  the  facility: 

(i)  Admission  assessment 


(ii)  Annual  assessment  updates. 

(iii)  Significant  change  in  status 
assessments. 

(iv)  Quarterly  review  assessments. 

(v)  A  subset  of  items  upon  a  resident's 
transfer,  reentry,  discharge,  and  death. 

(vi)  Background  (face-sheet) 
.    information,  if  there  is  no  admission 
assessment. 

(2)  Transmitting  data.  Within  7  days 
after  a  facility  completes  a  resident's 
assessment,  a  facility  must  be  capable  of 
transmitting  to  the  State  information  for 
each  resident  contained  in  the  MDS  in 

a  format  that  conforms  to  standard 
record  layouts  and  data  dictionaries, 
and  that  passes  standardized  edits 
defined  by  HCFA  and  the  State. 

(3)  Monthly  transmittal  requirements. 
A  facility  must  electronically  transmit, 
at  least  monthly,  encoded,  accurate, 
complete  MDS  data  to  the  State  for  all 
assessments  conducted  during  the 
previous  month,  including  the 
following: 

(i)  Admission  assessment 

(ii)  Aimual  assessment. 

(iii)  Significant  change  in  status 
assessment 

(iv)  Significant  correction  of  prior  full 
assessment 

(v)  Significant  correction  of  prior 
quarterly  assessment. 

(vi)  Quarterly  review. 

(vii)  A  subset  of  items  upon  a 
resident's  transfer,  reentry,  discharge, 
and  death. 

(viii)  Background  (face-sheet) 
information,  for  an  initial  transmission 
of  MDS  data  on  a  resident  that  does  not 
have  an  admission  assessment 

(4)  Data  format.  The  facility  must 
transmit  data  in  the  format  specified  by 
HCFA  or,  for  a  State  which  has  an 
alternate  RAI  approved  by  HCFA,  in  the 
format  specified  by  the  State  and 
approved  by  HCFA. 

15)  Resident-identifiable  information. 
(i)  A  facility  may  not  release 
information  that  is  resident-identifiable 
to  the  public. 

(ii)  "The  facility  may  release 
information  that  is  resident-identifiable 
to  an  agent  only  in  accordance  with  a 
contract  under  which  the  agent  agrees 
not  to  use  or  disclose  the  information 
except  to  the  extent  the  facility  itself  is 
permitted  to  do  so. 

(g)  Accuracy  of  assessments.  The 
assessment  must  accurately  reflect  the 
resident's  status. 

(h)  Coordination.  A  registered  nurse 
must  conduct  or  coordinate  each 
assessment  with  the  appropriate 
participation  of  health  professionals. 

(i)  Certification.  (1)  A  registered  nurse 
must  sign  and  certify  that  the 
assessment  is  completed. 

(2)  Each  individual  who  completes  a 
portion  of  the  assessment  must  sign  and 
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certify  Um  accuracy  of  that  poition  of 
the  Missemmit. 


(\)P0nalty  for  falsification.  (1)  Under 
Medicare  eBd  Medicaid,  an  individual 
who  willfully  and  knowingly — 

(i)  Certifies  a  material  and  taiae 
statement  in  a  resident  assessment  is 
sub)ect  to  a  civil  money  penalty  of  not 
more  than  Si. 000  for  each  assessment; 
or 

(ii)  Causes  another  individual  to 
certify  a  material  and  false  statement  in 
a  resident  assessment  is  subject  to  a 
civil  money  penalty  of  not  more  than 
$5,000  for  each  aaaassoMiit. 

(2)  Clinical  disa^Mment  does  not 
constitute  a  material  and  false 
statement. 


3.  Subpart  F  consisting  of  §  483.3i5  is 
added  to  reed  as  follows: 

SubfMTt  F— ftoquirements  That  Mtist 
ba  Mat  by  Stataa  and  State  Agancias, 
Raaldant  Asaasamant 

f4«3.315    SpecHlcatton  of  raaMant 
aaaeeament  toatrument. 

(a)  Statutory  basis.  Sections  1819(e)(5) 
and  1919(e)(5)  of  the  Act  require  that  a 
State  specify  the  resident  assessment 
instrument  (RA!)  to  be  used  by  long 
term  care  facilities  in  the  State  when 
conducting  initial  and  periodic 
assessments  of  each  resident's 
functional  capacity,  in  accordance  with 
$483.20. 

(b)  State  options  in  specifying  an  RAI. 
The  RAJ  that  the  State  specifies  must  be 
one  of  the  following: 

(1)  The  instrument  designated  by 
HCFA.     ' 

(2)  An  alternate  instrument  specified 
by  the  State  and  approved  by  HCFA. 
using  the  criteria  specified  in  the  State 
Operations  Manual  issued  by  HCFA 
(HCFA  Pub.  7)  which  is  available  for 
purchaae  through  the  National 
Technical  Information  Service,  52M 
Port  Royal  Rd..  Springfield.  VA  22151. 

(c)  State  requirements  in  specifying  an 
RAI. 

(1)  Within  30  days  after  HCFA  notifies 
the  State  of  the  HCFA-designated  RAI  or 
changes  to  it.  the  State  must  do  one  of 
the  following: 

(i)  Specify  the  HCFA-designated  RAI. 
(ii)  Notify  HCFA  of  its  intent  to 
specify  an  alternate  instrument. 

(2)  Within  60  days  after  receiving 
HCFA  approval  of  an  alternate  RAI.  the 
State  ouiat  specify  the  RAI  for  use  by  all 
loog  IHB  care  facilities  participating  in 
the  Madkani  and  Medicaid  programs. 

(3)  After  specifying  an  instrument,  the 
State  must  provide  periodic  educational 
programs  for  facility  staff  to  assist  with 
implementation  of  the  RAI. 

(4)  A  State  must  audit  implementation 
of  the  RAI  through  the  survey  process. 


(5)  A  State  must  obtain  approval  from 
HCFA  before  making  any  modifications 
to  iU  RAI. 

(6)  A  State  must  adopt  revisions  ta  the 
RAI  that  are  specified  by  HCFA. 

(d)  HCFA-designated  RAI.  The  HCFA- 
designated  RAI  is  published  in  the  State 
Operations  Manual  issued  by  HCFA 
(HCFA  Pub.  7),  as  updated  periodically, 
and  consists  of  the  following: 

(1)  The  minimum  data  set  (MDS)  and 
common  definitions. 

(2)  The  resident  assessment  protocols 
(RAPs)  and  triggen  that  are  necessary  to 
accurately  assess  residents,  established 
by  HCFA. 

(3)  The  quarterly  review,  based  on  a 
subset  of  the  MDS  specified  by  HCFA. 

(4)  The  requirements  for  use  of  the 
RAI  that  appear  at  §  483.20. 

(e)  Minimum  data  set  (h4DS).  The 
MDS  includes  assessment  in  the 
following  areas: 

(1)  Identification  and  demographic 
information,  which  includes 
information  to  identify  the  resident  and 
facility,  the  resident's  residential 
history,  education,  the  reason  for  the 
assessment,  guardianship  status  and 
information  regarding  advance 
directives,  and  information  regarding 
mental  health  history. 

(2)  Customary  routine,  which 
includes  the  resident's  lifestyle  prior  to 
admission  to  the  facility. 

(3)  Cognitive  patterns,  which  include 
memory,  decision  making, 
consciousness,  behavioral  measures  of 
delirium,  and  stability  of  condition. 

(4)  Communication,  which  includes 
scales  for  measuring  hearing  and 
communication  skills,  information  on 
how  the  resident  expresses  himself  or 
herself,  and  stability  of  communicative 
ability. 

(5)  Vision  pattern,  which  includes  a 
scale  for  measuring  vision  and  vision 
problems. 

(6)  Mood  and  behavior  patterns, 
which  include  scales  for  measuring 
behavioral  indicators  and  symptoms, 
and  stability  of  condition. 

(7)  Psychosocial  well-being,  which 
includes  the  resident's  interpersonal 
relationships  and  adjustment  factora. 

(8)  Physical  functioning  and 
structural  problems,  which  contains 
scales  for  measuring  activities  of  daily 
living,  mobility,  potential  for 
improvement,  and  stability  of 
functioning. 

(9)  Continence,  which  includes 
assessment  scales  for  bowel  and  bladder 
incontinence,  continence  patterns, 
interventions,  and  stability  of 
continence  status. 

(10)  Disease  diagnoses  and  health 
conditions,  which  includes  active 
medical  diagnoses,  physical  problems. 


pain  assessment,  and  stability  of 
condition. 

(11)  Dental  and  nutritional  status, 
which  includes  information  on  height 
and  weight,  nutritional  problems  and 
accommodations,  oral  care  and 
problems,  and  measure  of  nutritional 
intake. 

(12)  Skin  condition,  which  includes 
current  and  historical  assessment  of 
skin  problems,  treatments,  and 
information  regarding  foot  care. 

(13)  Activity  purauit.  which  gathera 
information  on  the  resident's  activity 
preferences  and  the  amount  of  time 
spent  participating  in  activities. 

(14)  Medications,  which  contains 
information  on  the  types  and  numbera 
of  medications  the  resident  receives. 

(15)  Special  treatments  and 
procedures,  which  includes 
measurements  of  therapies,  assessment 
of  rehabilitation/restorative  care,  special 
programs  and  interventions,  and 
information  on  hospital  visits  and 
physician  involvement. 

(16)  Discharge  potential,  which 
snosann  the  possibility  of  discharging 
the  resident  and  discharge  status. 

(17)  Documentation  of  summary 
information  regarding  the  additional 
assessment  performed  through  the 
resident  assessment  protocols. 

(18)  Documentation  of  participation 
in  assessment 

(f)  Resident  assessment  protocols 
(RAPs).  At  a  minimum,  the  RAPs 
address  the  following  domains: 

(1)  Delirium. 

(2)  Cognitive  loss. 

(3)  Visual  function. 

(4)  Communication. 

(5)  ADL  functional/rehabilitation 
potential. 

(6)  Urinary  incontinence  and 
indwelling  catheter. 

(7)  Psychosocial  well-being. 

(8)  Mood  state. 

(9)  Behavioral  symptoms. 

(10)  Activities. 

(11)  Falls. 

(12)  Nutritional  status. 

(13)  Feeding  tubes. 

(14)  Dehydration/Huid  maintenance. 

(15)  Dental  care. 

(16)  Pressure  ulcere. 

(17)  Psychotropic  drug  use. 

(18)  Physical  restraints. 

(g)  Criteria  for  HCFA  approval  of 
alternate  instrument.  To  receive  HCFA 
approval,  a  State's  alternate  instrument 
must  use  the  standardized  format, 
organization,  item  labels  and 
definitions,  and  instructions  specified 
by  HCFA  in  the  latest  issuance  of  the 
State  Operations  Manual  issued  by 
HCFA  (HCFA  Pub.  7). 

(h)  State  MDS  collection  and  data 
base  requirements.  (1)  As  part  of  facility 
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survey  responsibilitjjBS,  the  State  must 
establish  and  maintain  an  MDS 
Database,  and  must  do  the  following: 

(i)  Use  a  system  to  collect,  store,  and 
analyze  data  that  is  developed  or 
approved  by  HCFA. 

lii)  Obtain  HCFA  approval  before 
modifying  any  parts  of  the  HCFA 
standard  system  other  than  those  listed 
in  paragraph  (h)(2)  of  this  section 
(which  may  not  be  modified). 

(iii)  Specify  to  a  facility  the  method  of 
transmission  of  data  to  the  State,  and 
instruct  the  facility  on  this  method. 

(iv)  Upon  receipt  of  data  firom  a 
facility,  edit  the  data,  as  specified  by 
HCFA,  and  ensure  that  a  facility 
resolves  errora. 

(v)  At  least  monthly,  transmit  to 
HCFA  all  edited  MDS  records  received 
during  that  period,  according  to  formats 
specified  by  HCFA,  and  correct  and 
retransmit  rejected  data  as  needed. 

(vi)  Analyze  data  and  generate 
reports,  as  specified  by  HCFA. 

(2)  The  State  may  not  modify  any 
aspect  of  the  standard  system  that 
pertains  to  the  foUowins: 

(i)  Standard  approvable  RAI  criteria 
specified  in  the  State  Operations 


Manual  issued  by  HCFA  (HCFA  Pub.  7) 
(MDS  item  labels  and  definitions,  RAPs 
and  utilization  guidelines). 

(ii)  Standardized  record  formats  and 
validation  edits  specified  in  the  State 
Operations  Manual  issued  by  HCFA 
(HCFA  Pub.  7). 

(iii)  Standarid  facility  encoding  and 
transmission  methods  specified  in  the 
State  Operations  Manual  issued  by 
HCFA  (HCFA  Pub.  7). 

(i)  State  identification  of  agency  that 
collects  RAI  data.  The  State  must 
identify  the  component  agency  that 
collects  RAI  data,  and  ensure  that  this 
agency  restricts  access  to  the  data  except 
for  the  following: 

(1)  Reports  that  contain  no  resident- 
identifi^le  data. 

(2)  Transmission  of  data  and  reports 
to  HCFA. 

(3)  Transmission  of  data  and  reports 
to  the  State  agency  that  conducts 
surveys  to  ensure  compliance  with 
Medicare  and  Medicaid  participation 
requirements,  for  purposes  related  to 
this  function. 

(4)  Transmission  of  data  and  reports 
to  the  State  Medicaid  agency  for 
purposes  directly  relatMi  to  the 


administration  of  the  State  Medicaid 
plan. 

(5)  Transmission  of  data  and  reports 
to  other  entities  only  when  authorized 
as  a  routine  use  by  HCFA. 

(j)  Resident-identifiable  data.  (1)  The 
State  may  not  release  information  that  is 
resident-identifiable  to  the  public. 

(2)  The  State  may  not  release  RAI  data 
that  is  resident-identifiable  except  in 
accordance  with  a  written  agreement 
under  wliich  the  recipient  agrees  to  be 
bound  by  the  restrictions  described  in 
paragraph  (i)  of  this  section. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778.  Medical  Assistance 
Program:  and  No.  93.773,  Medicare — 
Hospital  Insurance) 

Dated:  December  3, 1997. 

Nancy-Aaa  Mia  DaParle, 

Administrator,  Health  Can  Financing 
Administration. 

Dated:  December  9, 1997. 
DoBBa  E.  Shalala. 
Secretary. 

[PR  Doc  97-32828  Filed  12-22-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Buslneea-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Part  1944 
RIN  067»-AC15 

Rural  Rental  Housing  (RRH) 
AsslstarK*  * 

AOENaeS:  Rural  Housing  Service.  Rural 
Business-Cooperative  Service,  Rural 
Utilities  Service,  and  Fann  Service 
Agency,  USDA. 
ACTION:  Final  rule. 


r:  The  Rural  Housing  Service 
(RHS),  formerly  Rural  Housing  and 
Community  Development  Service 
(RHCOS),  a  successor  Agency  to  the 
Farmers  Home  Administration  (FmHA), 
amends  its  regulations  for  the  Rural 
Rental  Housing  (RRH)  program.  This 
action  is  taken  to  implement  legislative 
reforms  mandated  by  the  Agriculture, 
Rural  Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1997,  Pub.  L.  104- 
180,  enacted  August  6, 1996,  and  to 
implement  Pub.  L.  105-86,  enacted 
November  18.  1997,  which  amends  the 
maximum  loan  term  for  Section  515 
loans  from  50  years  to  30  yeara.  The 
intended  effect  of  these  reforms  is  to 
improve  the  effectiveness  and  efHciency 
of  the  Section  515  RRH  program. 
DATES:  The  effective  date  of  this  final 
rule  is  January  22,  1998. 
ro«  FURTHER  MFORMATION  CONTACT: 
Linda  Armour  or  Carl  Wagner,  Senior 
Loan  Specialists.  Multi-Family  Housing 
Processing  Division,  RHS,  U.S. 
Department  of  Agriculture.  Room 
5349— South  Building,  Stop  0781,  1400 
Independence  Ave.,  S.W.,  Washington, 
D.C.  20250-0781,  telephone  (202)  720- 
1608. 

SUPPt^MEMTARY  INFORMATION: 

Claasillcation 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12886  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  chapter  35  and  have  been 
assigned  OMB  control  number  0575- 


0047,  in  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  Under  the 
Paperwork  Reduction  Act  of  1996,  no 
peraons  are  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  number.  The  valid 
OMB  control  number  assigned  to  the 
collection  of  information  in  these  final 
regulations  is  displayed  at  the  end  of  the 
affected  section  of  the  regulation.  This 
rule  does  not  impose  any  new 
information  collection  requirements 
from  those  approved  by  OMB. 

Civil  Justice  Reform 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform. 

In  accordance  with  this  rule:  (1)  all 
state  and  local  laws  and  regulations  th^ 
are  in  conflict  with  this  rule  will  be 
preempted:  (2)  no  retroactive  effect  will 
be  given  to  this  rule;  and  (3) 
administrative  proceedings  in 
accordance  with  7  CFR  part  11  must  be 
exhausted  before  bringing  suit  in  court 
challenging  action  taken  under  this  nUe. 

Uniunded  Mandates  Refiann  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4.  establiahea  requirements  for 
Federal  agencies  to  assess  the  effecU  of 
their  regulatory  actions  on  State,  local, 
and  tribal  Bovemments  and  the  private 
sector.  Undes  section  202  of  the  UMRA, 
RHS  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  tq  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
RHS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-eff^Bctive  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  program  to  eliminate 
unnecessary  regulations  and  improve 
those  that  remain  in  force. 


Programs  AflTected 

The  affected  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Number  10.415,  Rural  Rental 
Housing  Loans. 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  Final 
Rule  related  Notice  to  7  CFR  part  3015, 
subpart  V,  this  program  is  subject  to 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  RHS  has 
conducted  intergovernmental 
consultation  in  the  manner  delineated 
in  RD  Instruction  1940-J. 

EDVironmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  RHS  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  afi'ecting  the 
quality  of  the  human  environment  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190.  an  Environmental  Impact 
Statement  is  not  required. 

Background 

On  August  6, 1996,  Congress  enacted 
the  Agriculture,  Rural  Development, 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act, 
1997,  Pub.  L.  104-180  (herein  referred 
to  as  the  Act).  The  Act  included  six 
reforms  to  the  multifainily  housing 
(MFH)  program,  which  the  Agency  was 
directed  to  implement  without  delay. 
Four  of  the  six  reforms  were  directive 
and  could  be  implemented  as  enacted 
without  the  need  for  public  comment. 
However,  public  comment  was  needed 
for  the  other  two  reforms,  which 
provided  for  substantive  changes  in  the 
manner  in  which  MFH  loan  requests  are 
processed  and  gave  the  Secretary 
administrative  discretion  in  their 
implementation.  Because  of  the 
mandate  to  implement  the  reforms 
immediately,  the  rule  was  published  as 
an  interim  final  rule  on  May  7,  1997  (62 
FR  25062],  eff^ective  upon  publication. 
The  rule  included  a  60-day  comment 
period,  which  ended  on  July  7, 1997. 

Diacuasion  of  Comments 

A  total  of  seventeen  written 
comments  were  received  from 
developers,  nonprofit  groups.  Rural 
Development  staff,  members  of 
Congress,  and  state  housing  agencies. 
The  Agency  appreciates  the  time  and 
effort  that  went  into  these  comments, 
many  of  which  offered  detailed  and 
constructive  suggestions. 

Several  commentora  expressed  their 
support  for  the  four  directive  reforms. 
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which  have  been  adopted  without 
change  in  this  final  rulemaking 
dociunent: 

(1)  Assurance  That  Project  Transfers 
Are  in  the  Best  Interest  of  the  Tenants 
and  the  Government 

Two  commenton  indicated  support 
for  the  provisions  pertaining  to  project 
transfiers.  One  stressed  the  importance 
of  maintaining  the  Agency's  inventory 
in  good  condition  to  avoid  health  and 
safety  problems. 

(2)  EUmiiuition  of  the  Occupancy 
Surcharge 

Two  commentors  indicated  their 
support  of  this  legislative  change.  One 
suggested  that  the  monies  collected 
prior  to  the  elimination  of  the  siucharge 
be  used  for  other  program  opportunities 
such  as  fimding  the  Section  538 
program  or  for  servicing  rental 
assistance  (RA),  if  not  returned  to  the 
properties.  The  Agency  will  consider 
these  reconunendations  on  this  issue. 

(3)  Changes  to  the  Equity  Loan  Program 

Two  comments  were  received  on  the 
equity  loan  program.  One  indicated 
support  for  the  legislative  changes  and 
noted  that  the  Agency  has  not  yet 
established  an  office  of  rental  housing 
preservation  which  would  make 
decisions  relative  to  prepayment  and 
incentives,  as  authorized  by  section  537 
of  the  Housing  Act  of  1949.  The  second 
commentor  expressed  the  opinion  that 
the  preservation  of  low  income  housing 
stock  could  not  be  accomplished 
without  significant  financial  incentives 
for  borrowers  and  predicted  that  new 
^proaches  to  the  prepayment  issue 
would  be  forthcoming  from  the  courts  or 
Congress  in  the  near  fiiture. 

(4)  Implementation  of  Penalties  for 
Equity  Skimming  by  Project  Owners  and 
Managers 

Two  commentors  indicated  their 
support  for  this  legislation.  Ckie  urged 
the  Ag«acy  to  act  quickly  in  pursuing 
parties  viho  abuae  the  program  to  the 
detriment  of  residents  and  other 
bonowec*. 

The  majority  of  the  ccHnments  on  the 
interim  final  rule  addressed  the  two 
reforau  that  included  admiilistrative 
discretion  in  their  implementatioa:  (1) 
Prioritization  of  assistaBce  and  (2) 
assurances  that  the  amount  of  assistance 
provided  is  no  more  than  necessary. 
Based  on  comments  received,  several 
minor  changes  have  been  made  in  the 
final  rule. 

(1)  Prioritization  of  Assistance 

Sections  1944.228,  "Ranking  of  rural 
places  based  on  greatest  need  for 


Section  515  housing,"  and  1944.229. 
"Establishing  the  list  of  designated 
places  for  which  Section  515 
applications  will  be  invited,"  were 
added  to  7  CFR  part  1944  to  implement 
the  statutory  requirements  pertaining  to 
prioritization  of  Section  515  assistance. 
The  statute  directs  the  Secretary  to 
identify  and  designate  rural  areas  with 
the  greatest  need  for  Section  515 
housing,  taking  into  consideration  the 
incidence  of  poverty,  the  lack  of 
affordable  housing  and  existence  of 
substandard  housing,  the  lack  of 
mortage  credit,  the  niral  characteristics 
of  the  location,  and  other  factors 
determined  by  the  Secretary  that 
demonstrate  the  need  for  affordable 
housing. 

Section  1944.228  of  the  interim  nile 
provides  that  places  will  be  ranked  as 
follows:  Places  must  qualify  as  rural 
areas  in  accordance  with  7  CFR  3550.10. 
lack  mortgage  credit  for  borrowers  in 
accordance  with  §  1944.211(aK2),  and 
demonstrate  a  need  for  multi&mily 
housing  based  on  the  following  Csctors, 
with  equal  weight  given  to  each:  the 
incidence  of  poverfy,  measured  by 
determining  households  below  60 
percent  of  the  county  rural  median 
income;  the  incidence  of  substandard 
housing,  measured  by  determining  the 
number  of  occupied  housing  units 
lacking  complete  plumbing  or  having 
more  than  one  occupant  per  room;  and 
the  lack  of  affordable  hoiising,  measured 
by  determining  households  below  60 
percent  of  rural  median  income  who  are 
paying  mure  than  30  percent  of  income 
in  rent 

Twelve  commentors  addressed  the 
provisions  of  §  1944.228  and  offined 
thoughtful  suggestions  for  modifying  the 
ranking  system.  Specific  areas 
addressed  were: 

Ranking  Factors 

Several  comment(HS  Colt  Ae  ranking 
factors  should  be  expanded.  One 
commentor  suggested  using  additional 
fsctora  such  as  the  availriiuity  of 
existing  subsidized  housing,  the  niunber 
of  vacancies  in  existing  subiudized 
housing,  demand,  the  availability  of 
services,  the  anticipated  growth  (rf  the 
area,  and  the  availability  of  adequate 
utilities.  We  agiuu  that  these  fKtors 
need  to  be  considered  and.  in  bet.  they 
»e  taken  into  consideratioa.  either  in 
the  selection  of  ranked  frfaces  for  the 
designated  place  list  or  in  the  market 
feasibility  deteraunatioa.  For  example, 
alter  places  have  been  ranked  using  the 
Census  data,  the  list  is  reviewed  to 
determine  if  any  c^  the  "build  Kid  fill" 
conditions  exist,  one  of  which  is  a  high 
vacancy  rate  in  existing  RHS  or  similar 
assisted  rental  units.  Places  with  any 


"build  and  fill"  condition  may  not  be 
included  on  the  designated  place  list; 
they  are  deferred  until  the  condition  no 
longer  exists.  The  other  recommended 
fecton  (demand,  anticipated  growth, 
availabilify  of  housing,  services,  and 
utilities)  are  part  of  the  market 
feasilMlify  determination.  The  Agency 
believes  this  is  the  most  effective  way  to 
take  these  fecton  into  consideration.  It 
would  not  be  feasible  to  obtain  and 
maintain  current  market  data  on  all 
rural  communities  for  inclusion  in  tfie 
initial  ranking  process. 

Weights  of  the  Ranking  Factors 

Three  commentora  felt  the  formula 
provided  an  advantage  to  larger  rural 
communities  and  two  of  these  expressed 
the  opinion  that  the  Agency  shoidd 
consider  percentages  instead  of  raw 
ntunben  to  give  smaller  rural 
communities  a  better  opportimity  to 
compete.  La  Csct.  the  formula  used  by 
the  Agency,  which  was  not  published  in 
the  Federal  Regista-,  considered  both 
raw  numbera  and  percentages.  A 
ranking  score  was  assigned  to  each 
place  for  the  three  fectora  (income,  rent 
overburden,  and  substandard  housing) 
based  on  the  percentage  of  its  total 
households  and  on  the  actual  niimber  of 
households  or  substandard  units.  Each 
scon  for  these  six  rankings  was  totaled 
to  reach  a  final  ranking  score.  This 
method  targets  conununities  that 
demonstrate  a  high  potential  need  for 
housing  assistance  both  by  raw  numbers 
and  hi^  percentages  of  their  total 
hous^olds.  This  has  resulted  in  a  good 
mix  of  small  to  mid-size  rural 
communities,  and  we  plan  to  continue 
with  this  methodology. 

One  conunentor  suggested  giving  less 
weight  to  substandard  housing;  another 
siiggested  giving  au>re  weight  to  rent 
overburden.  We  considered  these 
suggestions  and  ran  data  for  several 
States  with  the  actuated  fectocs.  The 
results  were  inconclusive  and  we  fori 
that,  in  the  absence  of  suppoctiag  data 
or  documentatioa.  it  would  be 
premature  to  m^ce  changes  in  the 
Yonaula.  We  intend  to  leave  the  weights 
unchanged  far  the  remainder  of  the  3- 
year  designated  place  cycle  but  wiU 
continue  to  evaluate  the  benefits  of 
modifying  the  formula  for  future  cycles. 

Use  of  60  Perceat  of  Counfy  Rural 
Median  lacoaae 

Two  coBuaentors  din  agreed  with  the 
Agency's  use  of  60  percent  of  county 
rival  median  income  to  determine 
households  in  poverty.  One  comaMntor 
suggested  using  M  percent;  die  other 
felt  strongly  that  30  percent  more 
closely  represented  households  in 
poverty,  and  thus  areas  of  greatest  need. 
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as  required  by  the  statute.  The  Agency 
has  compared  the  various  percentage*  of 
county  rural  median  income  in  several 
states  to  the  National  poverty  figure. 
Based  on  our  review,  we  agree  that  30 
percent  more  closely  approximates  the 
National  poverty  figure.  As  a  result, 
ranking  will  be  based  on  households  at 
or  below  30  percent  of  county  riiral 
median  income.  The  ranking  data  has 
been  calculated  for  all  States  based  on 
this  figure  and  will  be  used  to  select  any 
additional  designated  places.  Places  that 
are  currently  on  the  designated  place 
list  will  remain  on  the  list  for  the 
remainder  of  their  3-year  designation 
period,  or  until  removed  or  deferred  in 
accordance  with  $  1944.229(d).  The 
revised  ranking  data  and  list  of 
designated  places  are  discussed  further 
in  the  "Implementation  Proposal". 

Adding  Counties  to  the  Ranking  List 

Two  commentors  suggested  the 
Agency  rank  counties  as  well  as 
communities.  This  is  an  issue  that  was 
considered  at  length  in  the  development 
of  the  interim  final  rule.  Because  the 
statute  mandates  the  Secretary  to 
identify  and  target  areas  of  greatest 
need,  we  felt  that  a  county-wide 
designation  was  too  broad,  since  the 
needs  of  the  communities  within  a 
county  can  vary  widely.  If  an  entire 
county  were  designated,  an  applicant 
might  well  choose  areas  that  have 
higher  incomes  and  less  substandard 
housing,  even  though  the  true  need  for 
housing  may  be  greater  in  another 
community.  We  believe  it  is  necetaafy 
to  identify  and  designate  specific 
communities  to  ensure  that  funds  are 
directed  to  areas  of  greatest  need  and. 
therefore,  we  have  not  revised  this 
provision. 

Flexibility  in  the  Ranking  Factors 

Eight  commentors  felt  the  ranking 
factora  should  allow  more  flexibility  for 
state  and  local  conditions.  This  is 
another  issue  that  was  discussed  at 
length  in  the  development  of  the  interim 
final  rule.  We  recognize  that  conditions 
and  goals  vary  from  state  to  state;  » 

however,  we  believe  it  is  critical  to 
maintain  National  standards  for 
program  consistency.  In  addition,  it 
would  be  difficult  for  States  to  obtain 
obfective  data  that  could  be  added  to  the 
ranking  formula.  Instead  of  providing 
flexibility  in  the  ranking  factors,  we 
provided  fiexibility  in  the  selection  of 
designated  places.  This  was 
accomplished  in  the  regulation  by 
allowing  States  to  select  places  fit>m 
further  down  the  ranking  list,  but  still 
within  the  top  ranked,  that  have  been 
identified  as  high  need  areas  in  the  state 
Consolidated  Plan  or  state  needs 


assessment.  To  provide  further 
fiexibility,  we  have  included  provisions 
in  the  final  rule  for  States  with  an  active 
state  leveraging  program.  Details  are 
given  below  under  the  heading 
"Designated  places  for  States  with  an 
active  state  leveraging  program". 

As  published  in  the  interim  final  rule, 
S  1944.229,  "EsUblishing  the  list  of 
designated  places  for  which  Section  515 
applications  will  be  invited",  provides 
that  the  number  of  designated  places 
may  equal  up  to  5  percent  of  the  State's 
total  eligible  rural  places  but  must 
equal,  in  all  cases,  at  least  10  places.  To 
be  included  on  the  list  of  designated 
places,  a  place  must  have  250  or  more 
households  as  a  minimum  feasibility 
threshold  for  multifamily  housing  and 
may  not  have  any  of  the  "build  and  fill" 
condiUons  specified  in  §  1944.213(f)(2). 
Places  that  meet  the  minimum  size 
threshold  and  do  not  have  any  "build 
and  fill"  conditions  are  then  selected  in 
rank  order  to  form  the  list  of  designated 
places.  This  section  provides  the 
fiexibility  for  States,  with  National 
Office  concurrence,  to  select  up  to  10 
percent  of  their  designated  places  to 
provide  geographic  diversity  or  to  leech 
high  need  areas,  provided  such  places 
are  within  the  top-ranked  10  percent  of 
the  state's  total  rural  places. 

Nine  conunenton  addressed  the 
provisions  of  §  1944.229  in  the 
following  I 


Establishing  the  Number  of  Designated 
Places 

Five  commentors  felt  that  the  limit  of 
5  percent  of  the  state's  total  eligible 
rural  places  was  too  restrictive  and  did 
not  provide  sufficient  diveraity. 
Recommended  percentages  ranged  from 
10  to  20  percent.  One  commentor 
recommended  a  percentage  of  places 
equal  to  25  percent  of  the  stale's  total 
rural  households.  An  aualyala  of  several 
states  showed  that  the  latter  suggestion 
was  equivalent  to  approximately  10 
percent  of  the  states'  total  rural  places. 
We  reviewed  the  ranking  data  for 
several  States  and  found  that  there  was 
little  difisrence  in  the  ranking  scores 
between  places  that  rank  in  the  top  5 
percent  compered  to  those  within  the 
top  10  to  20  percent,  simply  because  of 
the  volume  of  places  being  ranked. 
Therefore,  a  small  increase  in  the 
percentage  of  designated  places  will  still 
target  the  neediest  conununities. 
Accordingly,  the  5  percent  limit  has 
been  modified  in  the  final  rule  to  allow 
States  to  designate  up  to  10  percent  of 
their  total  eligible  rural  places.  In 
addition,  based  on  comments  that 
expressed  concern  that  Indian 
reservations,  colonies.  Empowerment 
Zone  and  Enterprise  Communities  (£Z/ 


ECs),  and  Rural  Economic  Area 
Partnership  (REAP)  communities  were 
frequently  not  included  on  the  list  of 
designated  places,  the  final  rule 
provides  that  States  may  designate  these 
special  high-need  areas  in  addition  to 
their  10  percent  or  minimum  10  places. 

Build  and  Fill  Conditions 

Three  coounentora  mentioned  their 
support  for  "build  and  fill",  which  is 
widely  understood  to  mean  that  no 
additional  Section  515  housing  will  be 
approved  if  other  Section  515  or  similar 
assisted  units  have  been  approved,  are 
under  construction,  or  not  yet  filled. 
However,  the  "build  and  fill"  provisions 
include  other  conditions  which  indicate 
that  the  market  does  not  currently  need 
additional  rental  housing:  existing 
Section  515  or  similar  assisted  housing 
units  are  experiencing  high  vacancies:  a 
request  for  a  Servicing  Market  Rate  Rent 
(SMR)  is  pending  or  in  effect  and  still 
needed;  or  the  need  in  the  market  aree 
is  for  additional  rental  subsidies  and  not 
for  additional  housing  units.  Places  with 
any  of  these  conditions  may  not  be 
included  on  the  designated  place  UsL 
States  are  responsible  for  reviewing 
their  ranking  list,  consulting  with  HUD 
and  other  housing  agencies,  and 
deferring  places  with  "build  and  fill" 
conditions.  In  response  to  the  conunents 
we  received  recommending  that  the 
Agency  consider  these  or  similar  market 
factors  in  the  ranking  data,  we  believe 
the  provision  which  defera  places  with 
"build  and  fill"  conditions 
accomplishes  just  that.  One  commentor 
noted  that  places  were  listed  on  the 
designated  place  list  with  high 
vacancies  in  assisted  housing 
complexes.  Any  such  instances  should 
be  brought  to  the  attention  of  the  RHS 
State  office  stafi  for  their  review.  The 
Agency  will  continue  to  stress  the 
importance  of  reviewing  the  designated 
phica  list  annually  for  "build  and  fill" 
conditions.  Another  commentor 
recommended  including  low  income 
housing  tax  credit  (LIHTC)  units  in  the 
definition  of  assisted  housing 
complexes  for  purposes  of  "build  and 
fill".  We  agree  and  have  added  a 
specific  reference  to  LIHTC  units  in  the 
"build  and  fill"  provisions  in 
§1944.213(0(2). 

Minimtui  Number  of  Households  for 
Designated  Places 

Four  commentors  objected  to  the 
requirement  that  designated  places  have 
a  minimum  of  250  households  and 
noted  that  market  demand  should  be  the 
determining  factor,  not  an  arbitrary  size 
requirement  We  agree  that  market 
demand  should  determine  project 
fisasibility;  however,  we  feel  that  places 
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with  fewer  than  250  households  rarely 
have  sufficient  demand  or  the  support 
services  necessary  for  multifomily 
complexes.  We  believe  it  is  prudent  to 
maintain  a  National  feasibility  standard 
and,  therefore,  have  retained  this 
provision.  We  have  also  retained  the 
ability  for  States  that  have  been 
successful  in  developing  and  operating 
multifamily  units  in  very  small 
communities  to  request  an  exception 
from  the  National  Office  to  establish  a 
lower  state-wide  feasibility  threshold.  In 
addition,  based  on  concerns  that  Indian 
reservations  are  sometimes  excluded 
because  households  are  frequently  split 
between  two  or  more  communities 
within  the  same  reservation,  we  have 
modified  this  provision  to  specify  that, 
for  Indian  reservations,  there  must  be 
250  or  more  households  on  the 
reservation. 

Designated  Places  for  States  With  an 
Active  State  Leveraging  Program 

Eight  conunents  were  received  from 
Rural  Development  State  staff,  state 
housing  agencies,  members  of  Congress, 
and  applicants,  urging  the  Agency  to 
provide  more  flexibility  for  States  with 
an  active  state  leveraging  program.  It 
was  noted  that,  in  many  cases,  the  areas 
targeted  by  the  state  agencies  did  not 
correspond  to  the  RHS  designated 
places.  As  a  result,  funds  that  had  been 
set  aside  by  state  agencies  for  leveraging 
with  RHS  funds  were  not  able  to  be 
fully  used.  The  Agency  is  committed  to 
partnering  with  other  providers  of 
resources;  however,  at  the  same  time, 
we  have  a  legislative  mandate  to 
designate  rural  areas  of  greatest  need 
and  to  direct  RHS  funds  to  those  areas. 
To  accomplish  both  priorities,  we  have 
added  provisions  in  the  final  rule  to 
allow  States  with  a  formal  state 
leveraging  program  and  agreement  with 
their  state  agency  to  develop  a 
partnenhip  designated  place  list  with 
the  state  agency,  which  must  be 
approved  by  the  National  Office.  Places 
selected  for  the  list  must  be  high-need 
areas  based  on  criteria  consistent  with 
the  Agency's  statutory  requirements  as 
well  as  the  state's  authorizing 
requirements.  All  loan  requests 
(including  those  for  places  on  the 
partnership  designated  place  list)  will 
be  scored  together  as  one  group.  In  order 
of  point  score  or,  where  there  are  point 
score  ties,  in  order  of  point  score  and 
number  assigned  in  accordance  with 
§  1944.231(b)(3).  two  ranking  lists  will 
be  formed:  the  RHS  ranking  list  will 
include  loan  requests  for  places  on  the 
RHS  place  list,  and  the  partnership 
ranking  list  will  include  loan  requests 
for  places  on  the  partnership  place  list. 
Selection  for  further  processing  will  be 


as  follows:  Loan  requests  must  firat  be 
selected  from  the  RHS  ranking  list  that, 
based  on  total  development  cost  (TDC), 
are  proportionate  to  the  State's  RHS 
allocation.  Loan  requests  will  then  be 
selected  in  order  of  highest  point  score 
(or  point  score  and  tie-breaker  nimiber), 
regardless  of  whether  the  loan  requests 
are  on  the  RHS  ranking  list  or  the 
partnenhip  ranking  list  For  example,  a 
State  with  a  Section  515  allocation  of  $2 
million  has  three  loan  requests  on  the 
RHS  ranking  list  with  point  scores  of  20, 
9.  and  5  respectively;  and  two  loan 
requests  on  the  partnership  ranking  list 
with  point  scores  of  18  and  15.  The  first 
loan  request  that  will  be  processed  is 
the  highest  ranked  proposal  on  the  RHS 
list,  with  a  jxiint  score  of  20.  This 
request  has  a  TDC  of  $1.2  million,  of 
which  the  RHS  loan  request  is  $500,000. 
The  next  request  that  will  be  processed 
is  the  second  ranked  proposal  on  the 
RHS  list,  with  a  point  score  of  9.  This 
loan  request  has  a  TDC  of  $1  million,  of 
which  the  RHS  loan  request  is  $750,000. 
The  total  amount  of  RHS  funds 
requested  for  these  two  proposals 
($1,250,000)  is  less  than  the  RHS 
allocation  of  $2  million;  however,  the 
total  TDC  for  the  two  requests  equals 
$2.2  million,  which  exceeds  the  State's 
allocation.  This  satisfies  the  provision 
that  loans  must  be  fimded  in  places  on 
the  RHS  designated  place  list 
proportionate  to  the  RHS  allocation. 
Having  satisfied  this  provision,  the  next 
loan  requests  will  be  selected  in  order 
of  highest  point  score,  regardless  of 
whetiier  they  are  on  the  RHS  list  or  the 
partnership  list.  In  this  example, 
assuming  tiiere  are  sufficient  funds 
remaining,  the  next  loan  request  to  be 
processed  would  be  the  18-point  request 
on  the  partnership  list,  followed  by  the 
15-point  request  on  the  partnership  list, 
and  then  by  the  5-point  request  on  the 
RHS  list 

Section  1944.230  was  added  in  the 
interim  final  rule  to  establish  provisions 
on  loan  application  submission 
deadlines  and  the  availability  of  fimds. 
This  section  specifies  that  the  Agency 
will  publish  annually  in  the  Federal 
Register  a  Notice  of  Funds  Availability 
(NOFA),  any  limits  on  the  amount  of 
individual  loan  requests,  the  dates  for 
the  funding  cycles,  and  the  deadline  for 
submission  of  loan  applications. 

Five  commentors  addressed  this 
section.  Two  commentors  expressed 
their  support  for  the  NOFA  system;  one 
commentor  was  opposed;  the  other  two 
offered  suggestions  but  did  not  indicate 
strong  feelings  one  way  or  the  other. 
One  of  the  supporters  felt  the  NOFA 
system  was  a  very  cost  effective  way  for 
developers  to  participate  in  the  program 
without  having  development  money 


tied  up  for  several  years  waiting  for 
funds  to  become  available.  We  agree, 
and  would  like  to  add  that  the  decision 
to  move  to  a  NOFA  system  was  reached 
with  extensive  input  from  the  Section 
515  stakeholders  who  participated  in 
the  development  of  the  reform 
regulations. 

The  commentor  who  opposed  the 
NOFA  system  felt  that  it:  (1)  Encouraged 
applicants  to  expend  funds  for 
proposals  that  might  not  materialize;  (2) 
eliminated  nonprofit  applicants  because 
they  lack  the  time  and  money  to  put 
togethOT  an  application;  and  (3)  nearly 
'  eliminated  leveraging  because  of  the 
problems  coordinating  with  partners. 
On  the  first  issue,  we  believe  the  NOFA 
system  will  be  more  cost  effective,  not 
less,  since  applicants  do  not  have  to 
incur  costs  over  a  period  of  time  waitii^ 
for  funds  to  become  available.  The 
submission  requirements  for  applicants 
are  the  same  imder  the  NOFA  system  as 
under  the  previous  regulations,  so  the 
cost  of  submittirkg  a  loan  request  has  not 
changed;  the  difference  is  that,  under 
the  previous  system,  applicants  were 
required  to  maintain  the  site  option  and 
update  the  market  and  financial 
information  annually  and  still  were  not 
guaranteed  of  funding  because  of  the 
backlog  of  requests  and  limited 
availability  of  funds.  Under  the  NOFA 
system,  applicants  know  within  a  short 
timeframe  whether  their  loan  request 
has  been  selected.  No  further  costs  are 
incurred  imless  or  until  the  applicant 
reapplies  in  the  next  funding  cycle.  As 
a  point  of  interest,  the  Agency  is 
reviewing  the  Section  515  submission 
requirements  to  determine  if  the  initial 
cost  to  applicants  can  be  reduced,  for 
example,  by  modifying  the  iiutial 
market  analysis  requirements.  These 
changes  are  being  considered  as  part  of 
the  Agency's  "reinvention"  regulation, 
which  is  scheduled  to  be  published  for 
comment  early  in  1998.  On  the  second 
issue,  we  do  not  believe  the  NOFA 
system  precludes  nonprofits  from 
applying.  In  fiscal  year  1997,  the  period 
of  time  for  submitting  applications  was 
shortened  because  of  the  time  involved 
in  writing  and  publishing  the 
regulations.  However,  in  future  years, 
the  Agency  will  publish  NOFA  as  early 
as  possible  in  the  fiscal  year  and 
provide  a  longer  application  period.  In 
addition,  places  are  designated  for  3 
years,  so  applicants  can  continue  to 
develop  applications  prior  to 
publication  of  NOFA.  On  the  third  issue 
of  coordinating  NOFA  with  other 
funding  cycles,  we  believe  this  issue 
will  also  be  alleviated  by  the 
publication  of  NOFA  early  in  the  fiscal 
year.  The  earlier  publication  of  NOFA 
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will  enable  State*  to  coordinate  the  RHS 
funding  cycle  with  the  state  agency's 
funding  cycle.  Three  other  commentora 
on  this  section  also  mentioned  the 
importance  of  coordinating  with  other 
funding  cycles  and  publishing  the 
NOFA  aa  early  as  poaaible. 

One  commentor  suggested  adding  a 
provision  that  a  project  must  have  mil 
funding  committed  by  the  end  of  the 
fiscal  year  and  must  start  construction 
within  a  specified  number  of  days  (270 
was  suggested)  or  lose  its  obligation.  We 
■giae  that  it  is  necessary  to  establish  and 
enforce  processing  deadlines  or 
timeframes  and  we  are  addressing  this 
issue  in  the  reinvention  of  the 
multifamily  regulations. 

Section  1944.231.  processing  loan 
requests,  was  revised  in  the  interim 
final  rule  to  incorporate  processing 
procedures  for  the  NOFA  system  and  to 
add  provisions  for  scoring  and  ranking 
loan  requests  under  the  new  system.  Six 
commentors  addressed  this  section  in 
the  following  i 


Application  Requirements 

Two  commentors  discussed  the 
application  process  and  requirements, 
cine  suggssled  that  the  Agency  develop 
a  uniform  application  package  and 
checklist  to  ensure  that  all  applications 
are  received  in  the  same  format  and 
judged  by  compliance  to  that  format.  We 
think  this  is  an  excellent  idea  and  are 
developing  a  checklist  and 
administrative  guidance  on  determining 
a  complete  application  that  will  be 
provided  to  States  concurrently  with  the 
publication  of  this  rule.  The  other 
commentor  objected  to  the  elimination 
of  the  term  "preapplication".  believing 
this  served  no  usehil  purpose  and  was 
changed  merely  for  the  sake  of  change. 
We  adopted  the  term  "initial  loan         '' 
request"  (or  "initial  application") 
because  we  believe  it  to  be  more 
appropriate  for  the  NOFA  process, 
which  is  a  one-step  annual  selection 
process  instead  of  the  two-step  process 
previously  used,  in  which 
preapplications  were  kept  on  hand  until 
funds  became  available.  We  also  feel  the 
terms  are  more  consistent  with  those 
used  by  other  lenders. 

Scoring  Loan  Requests 

The  interim  regulation  provides  that 
loan  requests  will  be  scored  based  on 
five  Gsctors: 

(1)  The  preeence  and  extent  of 
leveraged  assistance  (including  services, 
abatement  of  taxes,  etc.)  for  the  units 
that  will  serve  RHS  income-eligible 
tenants,  not  including  tax  credits  or 
donated  land.  (0  to  20  points) 

Five  commentors  addressed  this  loan 
scoring  (actor.  One  commentor  felt  the 


Agency  needed  to  quantify  amounts  for 
ief>ifM  and  tax  abataments:  another  felt 
the  0-20  point  range  was  too  subjective. 
The  same  commentor  recommended 
that  the  Agency  reexamine  its  decision 
to  give  points  for  leveraged  assistance 
because  the  benefits  of  the  leveraged 
funds  might  be  oKset  by  an  increase  in 
demand  for  rental  assistaiK^.  Another 
commentor  felt  that  leveraging  should 
not  dominate  the  scoring  and  suggested 
that  the  Agency  consider  aevwal 
additional  factors,  which  are  discussed 
below  in  "Other  scoring  foctors".  One 
commentor  said  it  was  unclear  whether 
tax  credit  funds  were  eligible  to  receive 
points  for  leveraging,  and  three 
commentors  recommeiuled  that  tax 
credit  funds  thst  sre  dedicated  back  to 
the  project's  development  or  operation 
or  to  tenant  subsidies  be  eligible  to 
receive  points. 

In  response  to  the  comment  that  the 
range  of  0  to  20  points  is  too  subjective, 
the  Agency  provided  separate 
administrative  guidance  to  RHS  staff  at 
the  time  the  regulation  was  published  to 
ensure  that  all  loan  requests  were  scored 
consistently.  We  also  provided  guidance 
on  establishing  a  value  for  services  and 
tax  abatements.  On  the  issue  of  whether 
tax  credit  funds  may  be  considered 
leveraged  assistance  for  purposes  of 
awarding  points,  we  agree  that  any 
funds  the  applicant  contributes  to  the 
proposal  in  excess  of  his  or  her  required 
contribution,  including  tax  credit 
proceeds,  should  be  eligible  for 
consideration  for  points  as  long  as  there 
is  an  equal  or  positive  impact  on  basic 
rents.  We  have  modified  this  provision 
accordingly  in  the  final  rule.  Regarding 
the  demand  for  rental  assistance  (RA). 
we  do  not  foresee  a  HMlor  impact  on  RA 
usags,  especially  with  the  increased 
interest  in  developing  mixed-income 
complexes  that  require  only  partial  RA. 

(2)  The  loan  request  is  for  units  to  be 
developed  in  a  colonia.  tribal  land,  or 
EZ/EC  community,  or  in  a  place 
identified  in  the  state  Consolidated  Plan 
or  state  needs  assessment  as  s  high  need 
community  for  multifamily  housing.  (20 
points) 

No  comments  were  received  on  this 
kian  selection  factor:  however,  the 
Agency  inadvertently  omitted  REAP 
(Rural  Economic  Area  Partnership) 
communities  in  the  list  of  high  need 
areas  in  the  interim  final  rule.  This 
omission  has  been  corrected  in  the  final 
rule. 

(3)  The  loan  request  is  in  support  of 
a  National  Office  initiative  announced 
in  NOFA.  (20  poinU) 

One  commentor  addressed  this  factor, 
expressing  a  concern  that,  without 
specific  parameters,  the  factor  could  be 


used  for  politically  motivated 
initiatives. 

This  factor  was  developed  to  ensure 
there  is  flexibility  in  the  regulation  for 
initiatives  that  are  consistent  with  the 
statute  that  would  enable  the  Secretary 
to  direct  funds  to  specific  areas  or  for 
specific  purposes  in  the  event  of 
unforeseen  circumstances  or  events.  We 
feel  it  is  important  to  maintain  this 
flexibility  and,  in  the  absence  of  other 
opposing  comments,  we  have  retained 
this  provision. 

(4)  The  loan  request  is  in  support  of 
an  optional  factor  developed  by  the 
State  that  promotes  compatibility  with 
special  housing  initiatives  in 
conjunction  with  state-administered 
housing  programs  such  as  HOME  funds 
or  low  income  housing  tax  credits 
(LIHTC).  A  factor  thus  developed  cannot 
duplicate  factors  already  included  in 
this  paragraph  and  must  be  provided  to 
the  National  Office  prior  to  the  funding 
cycle  for  concurrence  and  inclusion  in 
the  NOFA.  (20  pointo) 

One  comment  was  received  on  this 
provision.  The  commentor  felt  that  the 
factor  needed  further  description  and 
expressed  a  concern  that  it  could  be 
used  to  give  preference  to  LIHTC  loan 
requests,  effectively  excluding  other 
loan  requests. 

This  provision  was  included  to  give 
Rural  Development  State  Directors  more 
flexibility  in  working  with  their  states  to 
accomplish  common  housing  goals, 
which  we  believe  is  critical  to  the 
Agency's  partnership  efforts.  Factors 
developed  under  this  provision  require 
National  Office  concurrence,  and  we 
have  retained  this  provision  in  the  final 
rule. 

(5)  The  loan  request  includes  donated 
land  meeting  the  provisions  of 

$  1944.215(r)(4).  (5  points) 

One  commentor  felt  that  the  Agency 
needed  to  redefine  its  provisions 
pertaining  to  preference  for  donated 
land  in  §  1944.215(r)(4),  staUng  that  the 
1-year  ownership  requirement  was  too 
restrictive.  The  same  commentor 
expressed  the  opinion  that  the  value  of 
land  provided  at  no  cost  to  the  project 
should  be  included  as  leveraging  or 
factored  into  the  evaluation  of  costs. 

On  the  first  issue,  the  provisions  for 
donated  land  preference  are  based  on 
statute,  and  pertain  to  land  donated  by 
States,  units  of  local  government,  public 
bodies,  and  nonprofit  organizations.  The 
1-year  ownership  restriction  was  added 
to  prevent  abuse  of  this  preference  and 
may  be  waived  by  the  State  Director  if 
it  is  clearly  documented  that  there  was 
no  intent  to  circumvent  the  provisions. 

On  the  issue  of  including  donated 
land  as  leveraged  assistance  or  factoring 
the  value  into  the  evaluation  of  costs. 
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the  regulations  do  provide  for  this. 
Section  1944.211(a)(4)  provides  that  the 
borrower's  contribution  may  be  in  the 
form  of  cash,  land,  or  a  combination 
thereof.  Any  land  value  (as  determined 
by  the  appraisal)  that  exceeds  the 
borrower's  required  contribution  may  be 
considered  leveraged  assistance  up  to 
the  amount  which,  when  added  to  the 
loan  and  grant  amounts  £rom  all 
sources,  does  not  exceed  the  security 
value  of  the  project.  This  applies  to  all   - 
donated  land;  therefore,  donated  land 
meeting  the  provisions  of 
§  1944.211(a)(4)  may  receive  5  points 
under  the  donated  land  scoring  Cactor 
and  may  also  be  eligible  for  points  for 
leveraged  assistance  under  the  leveraged 
assistance  factor.  We  have  revised  the 
point  score  factor  for  leveraged 
assistance  to  remove  the  exclusion  of 
donated  land. 

Other  Scoring  Factors 

Several  commentors  suggested 
additional  factors  for  scoring  loan 
requests.  One  commentor  recommended 
awarding  points  for  proposals  in 
communities  with  RUS  financed  water 
or  sewer  systems  to  encourage  total 
rural  development.  We  agree  there  is 
merit  in  encouraging  total  rural 
development;  however,  awarding  points 
for  RUS  financed  facilities  would 
penalize  other  communities  with 
adequate  systems  that  were  not 
developed  through  RUS,  or 
communities  whose  residents  are 
unable  to  support  the  cost  of  these 
systems.  In  developing  the  interim  final 
rule,  we  considered  a  similar  provision 
whereby  conununities  would  be 
required  to  have  water  and  sewer 
systems  to  qualify  as  a  designated  place; 
however,  for  the  same  reason,  i.e.,  that 
communities  that  could  not  support  the 
cost  would  be  penalized,  we  did  not 
adopt  this  provision.  Another 
commentor  noted  that  leveraged 
assistance  should  not  dominate  the 
scoring,  and  suggested  other  factors  to 
consider  such  as  design,  construction 
quality,  experience  of  the  development 
team,  resident  services,  ease  of 
maintenance,  and  compatibility  with 
the  conununity.  We  agree  these  factors 
are  critical  to  a  successful  proposal  and, 
in  developing  the  interim  final  rule,  we 
considered  awarding  points  for  many  of 
these  same  factors.  However,  we  felt  it 
would  not  be  possible  to  develop 
standards  for  factors  that  require 
subjective  judgments,  such  as  an 
assessment  of  quality  or  experience,  that 
could  be  equally  applied  to  all 
proposals.  With  our  competitive 
selection  process,  we  believe  it  is 
essential  to  maintain  an  objective 


scoring  process  and,  therefore,  we  have 
not  adopted  these  factors. 

Nonprofit  Preference 

One  commentor  supported  the 
preference  for  nonprofit  applicants  but 
asked  for  clarification  on  how  the 
preference  was  given;  another 
commentor  stated  that  loan  requests 
from  nonprofit  applicants  should  be 
selected  by  merit  and  not  by  lottery.  In 
response  to  the  first  comment, 
preference  is  given  to  loan  requests  from 
nonprofit  or  public  body  applicants 
meeting  the  provisions  of  §  1944.231(e) 
by  giving  preference  in  the  event  of 
point  score  ties.  If  there  are  point  score 
ties  for  loan  requests  from  two  or  more 
applicants  meeting  the  provisions  of 
§  1944.231(e),  selection  is  made  by 
lottery.  In  response  to  the  suggestion 
that  applicants  be  selected  by  merit  and 
not  by  lottery,  we  feel  it  would  not  be 
possible  to  develop  objective  standards 
for  judging  the  quality  or  experience  of 
applicants  that  could  be  uniformly 
applied;  therefore,  we  have  retained  the 
lottery  provisions  for  point  score  ties. 

Conditional  Commitments 

Two  commentors  recommended  that 
the  Agency  issue  a  conditional  or  "soft" 
commitment  when  funding  from  other 
sources  Is  contingent  upon  RHS 
funding.  We  recognize  that  this  has  been 
a  problem  in  many  instances,  with  both 
parties  wanting  the  other  to  make  the 
first  commitment.  The  following  policy 
will  be  followed:  The  Agency  will 
publish  NOFA  as  early  in  the  year  as 
possible  to  coordinate  with  other 
funding  cycles.  Loan  proposals  that 
include  secondary  funds  from  other 
sources  that  have  been  requested  but 
have  not  yet  been  committed  will  be 
scored  and  ranked  based  on  the 
requested  funds:  Provided,  That  (1)  the 
applicant  includes  evidence  of  a  filed 
application  for  funds,  and  (2)  the 
funding  date  of  the  requested  funds  will 
permit  processing  of  the  loan  request  in 
the  current  year,  or,  in  the  event  the 
applicant  does  not  receive  the  requested 
funds,  will  permit  processing  of  the  next 
highest  ranked  proposal  in  the  current 
year.  States  will  issue  a  conditional 
commitment  letter  to  the  applicant  with 
a  specific  deadline  for  providing  a 
commitment  of  funds  from  the  other 
lender.  If  the  deadline  is  not  met,  the 
application  will  be  returned  as 
incomplete.  The  next  highest  ranked 
proposal  will  then  be  selected  for 
further  processing. 


(2)  Assurances  That  the  Amount  of  ' 
Assistance  Provided  is  No  More  Than 
Necessary 

Section  1944.213  was  revised  in  the 
interim  final  rule  to  implement  the 
statutory  reforms  pertaining  to 
necessary  assistance.  Four  commentors 
expressed  their  support  for  these 
provisions  and  recommended  minor 
revisions  as  follows: 

Developer's  Fees 

One  commentor  noted  that  the  section 
on  developer's  fees  was  included  twice, 
once  in  §  1944.213(a)(l)(iv)  and  again  in 
§  1944.213(a)(2).  This  error  has  been 
corrected  in  the  final  rule. 

Fee  Norms 

One  commentor  expressed  support  for 
the  fee  norms  in  §  1944.213(a)(1)  but 
suggested  that  the  rule  clarify  that  the 
fee  norms  are  to  be  used  only  in  cases 
where  an  executed  Memorandum  of 
Understanding  (MOU)  with  the  state 
agency  is  not  in  effect 

The  regulation  pages  provided  to  RHS 
staff  included  a  provision  to  this  effect, 
as  well  as  other  administrative 
guidance,  that  was  not  published  in  the 
Federal  Register.  Interested  parties  may 
obtain  a  copy  of  the  regulation  pages 
from  any  Rural  Development  office. 

Loan  Request  Analysis 

The  same  commentor  expressed 
support  for  the  requirement  that  RHS 
consult  with  the  applicant  and  the  state 
allocating  agency  in  cases  of  potential 
excess  assistance  to  strive  to  reach  an 
agreement  for  reducing  any  excess,  and 
asked  that  the  phrase  "and  state  agency" 
be  added  after  the  words,  "In  the  event 
that  excess  assistance  is  not  reduced 
through  an  agreement  with  the 
applicant,"  in  §  1944.213(a)(3)(iii).  This 
revision  has  been  made  in  the  final  rule. 

Excess  Assistance 

Two  commentors  suggested  that  if 
excess  assistance  is  determined,  the 
funds  be  put  into  project  reserves  or 
otherwise  used  to  benefit  the  project, 
instead  of  reducing  the  amount  of 
assistance.  One  of  the  commentors 
noted  that  current  mandated  reserve 
levels  are  minimal  and  it  would  make 
good  sense  to  increase  the  reserve  level. 

We  agree  that  additional  funds  could 
be  used  to  benefit  the  project;  however, 
we  do  not  believe  this  would  be 
consistent  with  our  statutory  mandate  to 
provide  only  the  amount  of  assistance 
necessary  for  the  development  of  the 
project.  As  a  point  of  interest,  the 
project  reserve  requirements  are  being 
revised  as  part  of  the  reinvention  effort, 
which  should  alleviate  the  problems  we 
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have  experienced  because  of 
underfunded  reserves. 

In  addition  to  the  reforms  discussed 
above,  this  rule  includes  a  change  in  the 
1  loan  term  for  Section  515 
I  SO  ytmn  to  30  years.  This 
change  is  mandated  by  Pub.  L  105-86, 
enacted  November  18, 1907. 

Impienwntatioa  Propoaal 

The  provisions  of  this  rule  become 
effective  30  days  from  the  date  of 
publication  and  all  loans  will  be 
processed  in  accordance  with  the 
revised  regulations.  The  final  rule 
changes  the  income  basis  for  the  ranking 
data  from  60  percent  of  county  rural 
median  income  to  30  percent  and 
increases  the  number  of  designated 
places  that  may  be  selected.  This,  in 
turn,  may  affect  loan  requests  on  hand 
that  were  issued  an  AO-622,  "Notice  of 
E^reapplication  Review  Action."  inviting 
a  formal  application  prior  to  November 
7. 1996  (the  date  Agency  staff  were 
advised  not  to  issue  additional  AD-622s 
pending  the  implementation  of  the  new 
statutory  requirements).  For  purposes  of 
this  discussion,  these  loan  requests  will 
be  referred  to  as  "AD-622s". 

The  interim  final  rule  announced  the 
Agency's  intent  to  fund  AD-6228  on 
hand,  in  date  order  received,  provided 
they  met  the  new  statutory  requirements 
and  were  in  designated  places.  Agency 
staff  were  directed  to  return  AD-622s 
that  were  not  in  designated  places.  This 
was  later  amended  by  a  Notice 
published  in  the  Federal  Register  (62 
FR  32752)  on  June  17, 1997,  which 
directed  Agency  staff  to  hold  the  AD- 
622s  until  after  the  publication  of  the 
final  rule  because  of  anticipated  changes 
in  the  designated  place  requirements. 

Based  on  the  large  number  of 
comments  supporting  an  increase  in  the 
number  of  designated  places,  the  final 
rule  has  been  modified  to  allow  States 
to  §e]ect  designated  places  up  to  10 
percent  of  their  total  rural  places.  Places 
currently  on  the  designated  place  list 
will  remain  on  the  list  for  the  duration 
of  their  3-year  designation  period  or 
until  removed  or  deferred  in  accordance 
with  §  1944.229(d).  States  may  add 
places  from  the  new  ranking  list  up  to 
the  maximum  10  percent. 

Using  the  revised  place  list.  States 
may  process  AD-622s  in  designated 
places,  in  date  order  the  complete 
application  was  received,  up  to  the 
amount  of  the  State's  allocation. 
Existing  A£)-622s  may  be  processed  in 
this  manner  until  the  beginning  of  FY 
2000.  As  in  FY  1997.  NOFA  for  FY  1998 
will  list  those  States  that  have  AD-622s 
on  hand  that  will  use  their  direct 
allocation. 


Uat  ofSubfacts  la  7  CFR  Part  1M4 

Administrative  practice  and 
procedure.  Aged,  Handicapped,  Loan 
programs — bousing  and  community 
development.  Low  and  moderate 
income  housing — Rental,  Mortgages, 
Nonprofit  organizations.  Rent  subsidies. 
Rural  areas. 

Therefore,  chapter  XVm,  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1944— HOUSING 

1.  The  authority  citation  for  part  1944 
continues  to  read  as  follows: 

Attthority:  5  U.S.C  301;  42  U.S.C  1480. 

Subpart  E — Rural  Rental  and  Rural 
Cooperathre  Housing  Loan  Pollclas, 
Procoduraa,  and  Authorizations 

2.  Section  1944.205  is  amended  in  the 
definition  of  "Eligible  tenants  or 
cooperative  members"  by  revising  the 
words  "exhibit  C  of  subpart  A  of  this 
part  1944  (available  in  any  FmHA  or  its 
successor  agency  under  Pub.  L.  103-354 
office)"  to  read  "7  CFR  3550.53",  and  by 
acuiing  in  alphabetical  order  definitions 
to  read  as  follows: 

11944.206    DaflnMona. 

•  •         •         •         • 

EZ/EC.  Empowerment  Zone  or 
Enterprise  Community. 

REAP.  Rural  Economic  Area 
Partnership. 

•  •        •        •        • 

3.  Section  1944.213  is  amended  by 
removing  paragraph  (a)(l)(iv),  in 
paragraph  (a)(3)(iii)  by  adding  the  words 
"and  state  agency"  following  the  words 
"In  the  event  that  excess  assistance  is 
not  reduced  through  an  agreement  with 
the  applicant";  and  by  adding  the  word 

".  UHTC"  following  the  word  "HUD"  in 
the  introductory  text  of  paragraph  (f)(2) 
and  in  the  first  sentence  of  paragraphs 
(n(2)(ii)and(n(2)(iii). 

4.  Section  1944.214  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11944^14    Ralaa  and  tarma. 

•  *        •        *        * 

(b)  Amortization  period.  Each  loan 
will  ba  scheduled  for  payment  within  a 
period  that  is  necasaaiy  to  asaura  that 
the  loan  will  be  adequately  secured. 
taking  into  account  the  probable 
depreciation  of  the  security.  The 
payment  period  will  not  exceed  30 
years;  however,  if  necessary  to  ensure 
affordability,  the  loan  may  be  amortized 
for  a  period  not  to  exceed  50  years. 

5.  Section  1944.228  is  amended  in 
paragraphs  (c)(1)  and  (c)(3)  by  revising 


the  words  "60  percent"  to  reed  "30 
percent". 

6.  Section  1944.229  is  amended  by 
revising  paragraphs  (a),  (bHl).  (c).  and 
(d),  and  by  adding  a  new  paragraph  (f) 
to  read  as  follows: 

f  1944.229    EstabllsMng  ttw  Uat  ol 
daslgnalad  plaoaa  lor  wtilctt  Section  515 
appUcaUona  wiN  ba  invltad. 

(a)  Establishing  the  number  of 
designated  places.  Initially,  the  number 
of  designated  places  may  equal  up  to  10 
percent  of  the  state's  total  eligible  rural 
places  ranked  in  accordance  with 
§  1944.228.  but  must  equal,  in  all  cases, 
at  least  10  places.  For  example,  in  a 
state  with  1 ,000  total  rural  places,  the 
State  may  designate  up  to  10  percent,  or 
100  places.  However,  in  a  state  with  60 
total  rural  places,  the  State  would  use 
the  minimum  number  of  10  places, 
since  10  percent  of  60  equals  6.  In  states 
where  10  percent  equals  more  than  the 
minimum  number  of  10.  consideration 
in  determining  the  number  of  places  to 
include  on  the  list  should  be  given  to 
the  size  and  population  of  the  state, 
funding  levels,  and  the  potential  for 
leveraging.  If  warranted  by  funding 
levels,  the  Administrator  may  authorize 
in  NOFA  the  selection  of  designated 
places  up  to  20  percent  of  the  States' 
total  rural  places. 

(1)  States  may  designate  a  higher 
number  of  places  than  10  percent  or  the 
minimum  10  places  to  reach  high-need 
areas  in  accordance  with  paragraph 
(c)(3)  of  this  section. 

(2)  States  that  anticipate  high  loan 
activity  because  of  leveraging  may 
designate  a  number  of  places  higher 
than  10  percent  or  the  minimum  10 
places  with  the  concurrence  of  the 
National  OfTice. 

(b)*   •   • 

(1)  Must  have  250  or  more  households 
as  a  mtnimtim  feasibility  threshold  for 
multi-fiunjly  housing,  or,  for  Indian 
reservations,  must  have  250  or  more 
households  within  the  boundaries  of  the 
reservation;  and 
•        •        •        •        • 

(c)  Selection  of  designate  places. 
Places  meeting  the  requirements  of 
paragraph  (b)  of  this  section  will  be 
selected  from  the  ranking  list  as  follows: 

(1 )  At  least  80  percent  of  the  State's 
total  designated  places  must  be  selected 
in  rank  order  from  the  list. 

(2)  With  concurrence  from  the 
National  OfRce.  up  to  20  percent  of  the 
State's  designated  places  may  be 
selected  for  geographic  diversify.  For 
example,  in  a  state  with  1,000  total  nual 
places,  the  State  has  elected  to  select 
designated  places  equal  to  the 
maximum  10  percent,  or  100  places.  Of 
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the  100  places,  at  least  80  percent,  or  80 
places,  must  be  selected  from  the  places 
that  meet  the  requirements  of  paragraph 
(b)  of  this  section  in  order  of  their 
ranking;  up  to  20  percent,  or  20  places, 
may  be  selected  for  geographic 
diversity.  Places  selected  for  geographic 
diversity  must  be  the  highest  ranked 
place  in  each  geographic  division 
designated  by  the  State,  which  must 
correspond  with  established  State 
divisions,  such  as  districts,  regions,  or 
servicing  areas. 

(3|ln  addition  to  the  designated 
places  selected  in  accordance  with 
paragraphs  (c)(1)  and  (c)(2)  of  this 

•  section.  States  may  designate  the 
following  high  need  areas  for  multi- 
family  housing: 

(i)  Places  identified  in  the  state 
Consolidated  Plan  or  similar  state  plan 
or  needs  assessment  report 

(ii)  EZ/ECs,  Indian  reservations  or 
communities  located  within  the 
boundaries  of  tribal  allotted  or  trust 
land,  colonias,  or  REAP  communities. 

(d)  Length  of  designation.  Places  will 
remain  on  the  list  of  designated  places 
for  3  years  or  until  a  loan  request  is 
selected  for  funding  or  the  community 
is  otherwise  deferred  for  other  "build 
and  fill"  conditions,  whichever  occurs 
first  Places  that  are  deferred  before  the 
end  of  the  3-year  designation  period 
will  be  reviewed  annually  for  potential 
inclusion  on  the  next  year's  list  of 
designated  places.  A  place  may  be 
removed  from  the  list  prior  to  the  end 
of  the  3-year  designation  period  because 
of  a  substantial  loss  of  income-eligible 
population  or  an  increase  in  the 
affordable  rental  housing  supply,  for 
example,  a  place  that  experiences  the 
closing  of  a  military  base  or  other  major 
employer. 

•  •        •        •        • 

(f)  Partnership  designated  place  list. 
States  with  an  active  leveraging  program 
and  formal  partnership  agreement  with 
the  state  agency  may  establish  a 
partnership  designated  place  list 
consisting  of  places  identified  by  the 
partnership  as  high  need  areas  based  on 
criteria  consistent  with  the  Agency's 
and  the  state's  authorizing  statutes.  The 
partnership  agreement  and  partnership 
designated  place  list  must  have  the 
concurrence  of  the  Administrator. 
Ranking  and  selection  of  loan  requests 
for  places  on  the  partnership  designated 
place  list  will  be  in  accordance  with 
$  1944.231(b)(3)(iii)  and  §  1944.231 
(b)(6)  of  this  subpart. 

7.  Section  1944.231  is  amended  by 
revising  paragraphs  (b)(2)(iii)(A)  and 
(b)(2)(iii)(B),  and  by  adding  paragraphs 
(b)(3)(iii)  and  (b)(6)  to  read  as  follows: 


11944.231    Preceaaing  loan 


(b)'  *  • 
(2)  •  •  • 
(iii)*  *  • 

(A)  The  presence  and  extent  of 
leveraged  assistance  for  the  units  that 
will  serve  RHS  income-eligible  tenants 
at  basic  rents  comparable  to  those  if 
RHS  provided  full  financing.  Eligible 
types  of  leveraged  assistance  include 
loans  and  grants  from  other  sources, 
contributions  bom  the  borrower  above 
the  required  contribution  indicated  by 
the  Sources  and  Uses  Comprehensive 
Evaluation,  and  tax  abatements  or  other 
savings  in  operating  costs  provided  that, 
at  the  end  of  the  abatement  period  when 
the  benefit  is  no  longer  available,  the 
basic  rents  are  comparable  to  or  lower 
than  the  basic  rents  if  RHS  provided  full 
financing.  Scoring  will  be  based  on  the 
presence  and  extent  of  leveraged 
assistance  for  each  loan  request 
compared  to  the  other  loan  requests 
being  reviewed,  computed  as  a 
percentage  of  the  total  development  cost 
of  the  units  that  will  serve  RHS  income- 
eligible  tenants.  A  total  monetary  value 
will  be  determined  for  leveraged 
assistance  such  as  tax  abatements  or 
services  in  order  to  compare  such  items 
equitably  with  leveraged  funds.  As  part 
of  the  loan  application,  the  applicant 
must  include  specific  information  on 
the  source  and  value  of  the  services  for 
this  purpose.  Proposals  will  then  be 
ranked  in  order  of  the  percent  of 
leveraged  funds  and  assigned  a  point 
score  accordingly.  Loan  proposals  that 
include  secondary  funds  from  other 
sources  that  have  been  requested  but 
have  not  yet  been  committed  will  be 
processed  as  follows:  the  proposal  will 
be  scored  based  on  the  requested  funds: 
Provided,  that  the  applicant  includes 
evidence  of  a  filed  application  for  the 
funds;  and  the  funding  date  of  the 
requested  funds  will  permit  processing 
of  the  loan  request  in  the  current 
funding  cycle,  or,  if  the  applicant  does 
not  receive  the  requested  funds,  will 
permit  processing  of  the  next  highest 
ranked  proposal  in  the  current  year.  The 
Agency  will  issue  a  conditional 
commitment  to  the  applicant  with  a 
specific  deadline  for  providing  a 
commitment  of  funds  from  the  other 
source.  If  the  deadline  is  not  met,  the 
application  will  be  returned  as 
incomplete  and  the  next  ranked 
proposal  will  be  processed.  (0  to  20 
points) 

(B)-The  loan  request  is  for  units  to  be 
developed  in  a  colonia,  tribal  land,  EZJ 
EC,  or  REAP  community,  or  in  a  place 
identified  in  the  state  Consolidate  Plan 
or  state  needs  assessment  as  a  high  need 


community  for  multi-funily  >«^ifing, 
(20  points) 

(3)*  •  • 

(iii)  States  «vith  a  partnership 
designated  place  list  developed  in 
accordance  with  §  1944.229(f)  of  this 
subpart,  will  score  and  rank  loan 
requests  as  follows: 

(A)  All  loan  requests  (including  those 
for  places  on  the  partnership  designated 
place  list)  will  be  reviewed  and  scored 
together  as  one  group,  following  the 
process  described  in  paragraph  (b)(2)  of 
this  section. 

(B)  Using  the  point  score  and  rank 
order  established  in  accordance  with 
paragraphs  (bK3)(i)  and  (b)(3)(ii)  of  this 
section,  two  separate  ranking  lists  will 
be  formed:  the  RHS  ranking  list  will 
consist  of  loan  requests  for  places  on  the 
State's  designated  place  list^  the 
partnership  ranking  list  will  consist  of 
loan  requests  for  places  on  the 
partnership  designated  place  list. 
Selection  of  loan  requests  for  further 
processing  will  be  in  accordance  with 
paragraph  (b)(6)  of  this  section. 

(6)  Selection  of  loan  requests  for 
further  processing  for  States  with  a 
partnership  ranking  list.  States  with  a 
partnership  ranking  list  developed  in 
accordance  with  paragraph  (b)(3)(iii)  of 
this  section,  will  use  the  following 
process: 

(i)  Loan  requests  must  first  be  selected 
in  rank  order  from  the  RHS  ranking  list 
that,  based  on  total  development  cost 
(TDC),  are  proportionate  to  the  State's 
RHS  allocation  amount. 

(ii)  After  loan  requests  have  be«i 
selected  in  accordance  with  paragraph 
(b)(6)(i)  of  this  section,  remaining  RHS 
funds  must  be  used  for  the  next  highest 
scoring  loan  requests  (or  point  score  and 
tie-breaker  number  assigned  in 
accordance  with  paragraph  (b)(3)  of  this 
section),  regardless  of  whether  they  are 
on  the  RHS  ranking  list  or  the 
partnership  ranking  list. 
*        •        •        •        • 

8.  Section  1944.233  is  amended  in 
paragraph  (a)(3)  by  revising  both 
occurrences  of  the  words  "debt  service" 
to  read  "basic  rent",  and  in  paragraph 
(b)(5)  by  revising  the  words  "a  debt 
service"  to  read  "basic  rents". 

9.  Exhibit  A  of  subpart  E  is  amended 
in  section  IV.B.2.C.  in  the  second 
sentence  by  revising  the  words  "50 
years"  to  read  "30  years,  with  an 
amortization  period  not  to  exceed  50 
years.  "^ 

10.  Exhibit  A-7  of  subpart  E  is 
amended  by  removing  paragraph  VII 
and  by  redesignating  paragraphs  Vm 
and  IX  as  paragraphs  VII  and  VIII 
respectively. 
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1 1 .  Exhibit  A-9  off  tubpart  E  ia 
amended  by  adding  a  new  paragraph  17 
to  read  as  follows: 

Exhibit  A-9— Additional  Information 
To  be  Submitted  for  Rural  Rental 
Housing  (RRH)  and  Rural  (Cooperative 
Housing  (RCH)  Loan  Requeata 


1 7  Comments  roust  be  submitted  in 
accordance  with  7  CFR,  part  3015, 
subpart  V,  "Intergovernmental  Review 
of  Department  of  Agricultiue  Programs 
and  Activities."  See  RD  Instruction 
1940-I  (available  in  any  Rural 
Development  office). 

12.  Exhibit  H  of  subpart  E  is  amended 
in  the  fourth  sentence  by  revising  the 
words  "50- year  maximum  life  of  the 
loan"  to  read  "30-year  maximum  life  of 
the  loan". 

Deled:  Dacembaf  IB.  1M7. 

UmhrSaemtory,  RiuaJ  Development. 

(FR  Doc  97-33396  FIM  12-22-97;  8:49  ami 

iaiJNOCooa  Mia-xv-u 
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DEPARTMENT  OF  AGRICULTURE  respectively.  (These  are  not  toll  free  and  Formulas  for  AllocaUon  of  Loan 

Rural  Housing  Service  numbers).  and  Grant  Program  Funds."  The 

SUPPLEMEHTARY  INFORMATION:  foUowmg  guidance  has  been  provided 

Notice  of  Availability  of  Funds;  MultK  Pron-ania  Affected  *°  °^  ^^^®  Offices  on  FY  1998 

Family  Housing,  Single  Family  ^^  appropriations  and  access  to  funds. 

Housing  The  following  programs  are  subject  to  Separate  guidance  has  been  provided  to 

AQENCY-  Rural  Housing  «tervir«  I  idn A  |J«  P'^visions  of  Executive  Order  12372  our  State  Offices  for  assistance  available 

!^™!^mT^  ^  •  that  requires  intergovernmental  in  our  Multi- and  Single-Family 

^^'^^^  ^°^^-    consultation  with  State  and  local  Housing  Programs  as  follows: 

housing  funds  for  fiscal  year  1998  (FY  Domestic  Assistance  under  Nos.  /.  Ceneiul 

1998).  This  action  is  taken  to  comply  10.405    Fann  Labor  Hooiing  (LH)  Loans  and 

with  42  U.S.C.  1490p  which  requires  Grants  A.  This  provides  MFH  allocations  for 

that  RHS  publish  in  the  Federal  10.410    Very  Low  to  Moderate  Income  the  Rural  Rental  Housing  Program 

RegiaternoticeofUieavailabiUtyofany  ,„.I*°"1J°*V?f°' •     c  (RRH)  to  individual  States  for  FY  1998. 

housing  assistance.  10.41 1    Rural  Housmg  Site  Loans  and  Self-.  Allocation  computations  have  been 

EFFECTIVE  DATE:  December  23. 1997.  10.4r5  ''rS'SX^'i^"'  P"^°™^  '"  accordance  witii  7  CFR 

FOR  FURTHER  INFORMATION  CONTACT:  10.«7    Very  Low  Income  Housing  Repair  1940.575  and  1940.578.  For  FY  1998, 

Cynthia  L.  Reese-Foxworth,  Senior  Loan  Loans  and  GranU  State  Directors,  under  the  Rural  Housing 

Officer,  Multi-Family  Housing  10420    Rural  Self-Help  Housing  Technical  Assistance  Grants  (RHAG),  will  have  the 

Processing  Division,  Room  5337  (STOP  Assistance  flexibility  to  transfer  their  initial 

0781),  or  Gloria  Denson,  Senior  Loan  l°1,ll    o"™{  Sf°*^  Assistance  Payments  allocations  of  budget  authority  between 

Officer.  Smgle  Family  Housing  l°11l    Jrii^o^AnT  ^.'^1^''?''  <^"°»»  the  Single  Family  Housing  (SFH) 

ProcessingDivision,  Room  5^4,  (STOP  "ILl      ^  ApphcaUon  Packaging  sectioV504  Rural  Housing  Grants,  and 

0783),  U.S.  Department  of  Agriculture,  ,  section  533  Housing  Preservation  Grant 

1400  Independence  Ave.,  SW.  Discussion  of  Notice  (HPG)  programs. 

!3f^?l'^,°J2;^'^°r^,lV^l^i'^°°^  7  CFR  chapter  XVffl,  part  1940,  B.  MFH  loan  levels  for  FY  1998  are  as 

(202)  720-1604.  and  (202)  720-1474.  subpart  L  contains  tiie  "Metiiodology  foUows: 

MFH  Loan  Programs  Credit  Sales t^nnnnnn. 

Section  514  Farm  Ubor  Housing  (LH)  Loans " " fc'nnn'nnn 

Section  515  Rural  Rental  Housing  (RRH):                                     "    ! " IS.000,000 

New  ConstnicUon  &  Equity  Loans ,n=  nnn  nnn 

Section  515  Rural  Rental  Housing  (RRH):                                                                                  I  "  "  "»5.000,000 

Rehabilitation/Repair  Loans  ^ 

Section  516  LH  Grants  (RHAG)  ZZZZZ. ,n  ^'^ 

SecUon  521  Rental  Assistance  (RA):                                                      "" " lo.ooo.ooo 

RRH  New  ClonsUnction  '■  „,  .„„ 

Labor  Housing Z'"Z " 27,167.208 

SecUon  525  or  509  Housing  Application:                                      4,511.160 

Packaging  Grants  (RHAG)  ,  .^  ,^ 

Section  533  Housing  Preservation:                                                                                  i.ooo.ooo 

Grants  (HPG)  (RHAG) ,„  „„  ,^ 

Section  538  Guaranteed  Rural  Rental:                                                        " " 10.SZOWO 

Housing  Program  *  '' 

ij^llh^S^^^  ^  been  authorized  for  FT  1998.  The  Agency  is  currenUy  working  toward  the 'rompl'etion'ortibe'i^ 
^ui^lX  ^"^^  '^  "  """"P*'*^  tfaot  •  No««^  of  FundLni  Availability  (n6fA)  will  be  Kd  at  a  dSfe  toteS- 

'  To  be  determined. 


n.  Funds  not  Allocated  to  States 

A.  Credit  Sales  Authority.  For  FY 
1998.  $4,000,000  will  be  set  aside  for 
credit  sales  to  program  and  nonprogram 
buyers.  Credit  sale  funding  will  not  be 
allocated  by  State.  When  this  loan 
authority  is  expended.  States  vtrill 
resume  the  use  of  the  appropriate  loan 
fimds  to  finance  sales  to  program 
eligible  buyers. 

B.  Section  514  Fann  LH  Loans. 
1.  These  loans  are  funded  in 

accordance  with  7  CFR  1940.579(a). 

FY  1998  appropriation  $15,000,000 

Available  for  off-farm  loam  8,000,000 

Available  for  on-farm  loans  1,000,000 


Available  for  Rehab/Repair  3,000,000 

National  Office  reserve 3,000,000 

2.  Section  516  LH  Gmnts.  The  grants 
are  fonded  in  accordance  with  7  CFR 
1940.579(b).  Unobligated  prior  year 
balances  and  cancellations  will  be 
added  to  the  amount  shown. 

FY  1998  Appropriation  $10,000,000 

Available  for  LH  Grants  7,000,000 

National  Office  Reserve 3,000,000 

in.  Section  515  RRH  and  Section  521 
RA  Funds  (Allocated  to  the  States) 

State  allocations  have  been  developed 
with  the  methodology  and  formulas 
stated  in  7  CFR  part  1940,  subpart  L. 


A.  Section  515  RRH  Loan  Funds  (for 
New  Construction  Loans): 

Amount  Available  for  Allocation.  See 
the  end  of  this  Notice  for  State 
allocations. 

Total  available  $105,000,000 

Less  set-aside  for  nonprofits  9,450,000 
Less  set-aside  for  under- 
served  counties  and 

colonias 5.250,000 

Less  general  reserve 11,550,000 

Less  designated  reserve 7.500,000 

Total  Available  Cor  Alloca- 
tion  71,250,000 

1.  National  Office  Reserves.  These 
reserves  are  broken  down  as  follows: 
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Gananl  iMarv*  

DMignatad  rM«rvw: 

SUI*  RA  

Bquity 


2300.000 
S.000.000 


ToUl  National  Offica 


19.050,000 


2.  National  Offica  Set-asidm.  The 
following  legislatively  mandated  set- 
asides  of  funds  ara  part  of  the  National 
Office  Set-aside: 

Nonprofit  Mt-asida 

Undanarvad  countiaa  and 
colonias  ..-....^~.._.....~.~... 


B.  Rentai  AtaUtance  (RA).  A  total  of 
$31,678,368  will  be  available  for  RRH 
new  construction  RA,  of  which 
$4,511,160  is  available  for  LH  new 
construction  RA.  This  amount  equates 
to  an  estimated  2,528  units  for  the  new 
construction  RRH  loan  program. 

Bstimalad  total  new  con- 
ttniction: 

RA  uniU  availabla  ..„ 2.528 

I  Labor  Housii«  (LH)  360 


Sil.550.000    IV.  State  Allocations  for  Rahabilitation/ 
Repair  Loant 

A.  Repain  and  Rehabilitation.  States 
with  repair  and  or  rehabilitation  loans 
will  have  a  separate  Section  515 
allocation  for  repair  and  rehabilitation 
loans.  These  funds  may  not  be  used  for 
the  purpose  of  new  construction.  Tenant 
health  and  safety  continues  to  be  a 
priority.  Allocated  repair  and 
rehabilitation  funds  must  be  FIRST 
targeted  to  RRH  facilities  that  have 

ghysical  conditions  that  effect  the 
ealth  and  safety  of  tenants  and  then 
made  available  to  bcilities  that  have 
deferred  maintenance.  See  the  end  of 
this  Notice  for  State  repairs  and 
rehabilitation  allocations. 


Leas  Designated  Set-Aside 
EZ/EC 


Total  Availabla  for  Dis- 
tribution   


8004NW 


0.679.000 


$9,450,000 
S.2S0.000 


B.  Section  515  RRH  Loan  Fund*  (for 
Repain  and  Rehabilitation): 

Amount  Available  for  Allo- 
cation: 
Rahaband  repair  appro- 

priaUoo $45,000,000 

Gaoaral  raaarva iJOOOjOOO 


SdMolal  Available  for 
dlaeatioB  to  Slataa  . 

■elaaida  

National  Office  Re- 


2.188 

275 

200 


Total  Availabla  for  Dla- 
tribution 


40.000.000 


Total  sUta  allocated 
new  construction  RA 


1.683 


V.  Section  533  Housing  Preservation 
Grants  (HPG) 

Amount  Available  for  Allocation.  See 
end  of  this  Notice  for  HPG  State 
allocations. 


Total  availabla  '....^.... — 


$10,820,000 
541X100 


V7.  Useful  dates  to  remember 

Mar.  15. 1998:  Last  day  to  submit 
documentation  to  participate  in  State 
RA  reserve. 

February  23.  1998:  Last  day  to  submit 
applications  to  the  National  Office  for 
the  Nonprofit  and  Underserved/ 
Colonias  Set-Asides. 

h4ay  18.  1998:  Estimated  last  day  for 
applicants  to  file  HPG  preapplications. 
Estimated  date  for  pooling  of  Section 
515  Rehab/repair  loans  funds  and  RA. 

August  14,  1998:  Estimated  date  for 
new  construction  RRH  and  RA  to  be 
pooled. 

Sia^  Faadljr  Houaing  (SFH) 

/.  General 

A.  This  provides  SFH  allocations  for 
programs  available  to  individual  States 
for  Fiscal  Year  (FY)  1996.  Allocation 
computations  have  been  made  in 
accordance  with  7  CFR  1940.563 
through  1940.568  of  this  instruction.  For 
FY  1908,  State  Directors  will  have  the 
flexibility  to  transfer  up  to  25  percent  of 
their  initial  allocations  of  budget 
authority  between  the  section  504  Rural 
Housing  Grant  program  and  the  section 
533  Housing  Preservation  Grant 
program. 

B.  The  SFH  levels  authorized 
(including  carry-over  balances)  for  FY 
1998  are  as  follows: 


Section  S02  Cuarantaad  Rural  Housing  (RH)  Loana: 

Nonsubaidized  Guarantees 

Rannancins  Guarantaaa      .•...»..................m.......*.m....«..«..m. 

Section  502  Direct  RH  Loans: 

Vary  Low-IncooM  Subsidized  Loans 

Low-tBGoaa  Subsidised  Loans  — ...... 

NonsubaMlaad  i4)ant ......«..»«....». 

Credit  Sales  (Program  and  Non  Program)  

Section  504  Housing  Repair  Loans   ~_... 

Section  S04  Grants  ~ ~~. 

Section  509  Compensation  for  Construction  Defects* 

Section  523  Mutual  and  Self  Help  Housing  ............... 

Section  523  Self-Help  Site  Loans 


Section  525  Supervisory  and  Technical  Assistance  Grants* 
Section  524  RH  Site  Loans  — 

o0CtiOD  30oC^  W^nf  U  OrAIlti^^*~\^Jtf^^'OW|  •••■•••••••••••••■••«•••*••■•••••■•••••■■•••••••••*••••••••••••••••■••••••••••••••••••••••••■•••«■••*••••••■••••••••••••••••■ 

Sections  525/509  Housing  Application: 

Packaging  Grants  (HAPG/~~{C^arTyover)     .......m...........»... .»...................».»*....................... .»........*........•.....•......•...•*......•.•• 

Natural  Disaster  Funds ......~ ~~... 

*  Unobligated  or  canceled  funds  from  prior  FY  have  bean  added  to  the  amount  shown. 

**  $100  million  for  loan*  to  refinance  section  502  Direct  loans  with  guaranteed  funds.  These  funds  will  be  held  until 
Ing  passage  of  a  statutoiv  provision  to  permit  using  guaranteed  funds  for  refinancing  502  direct  loaiu.  If  the  statutoi 
passed  by  )uly  1.  1998.  tfiese  hutds  vrill  he  used  for  nonsubsidiaad  guaranteea.  This  SlOO  million  is  included  in  the  $3 
sidised  guarantees. 
'  To  be  determined. 


$3,000,000,000 
100.000,000 

400,000.000 

600.000.000 

0 

20.906.420 

29.977.000 

24.900.000 

495,000 

26,000.000 

587,000 

231,000 

600^)00 

1.508313 

808.000 

0) 

July  1.  1998,  pend- 
ry  provision  u  not 
Dillion  for  noiuub- 


C.  SFH  Funding  not  allocated  to 
States: 

1.  Section  502  direct  nonsubsidised 
funds  (loan  making  and  servicing). 


There  were  no  FY  1998  funds 
rtealgnlefl  for  loeiu  for  nonsubaidized 
loan  making  or  servicing.  Subsidized 


funds  will  continue  to  be  used  for 
qualified  very  low-  and  low-income 
applicants  when  the  payment  subsidy 
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formula  shows  there  is  no  need  for  the 
subsidy. 

2.  Credit  sale  authority.  For  FY  1998, 
$20,996,420  is  available  for  Real  Estate 
Owned  (REO)  credit  sales  to  SFH 
program  and  nonprogram  buyers.  Credit 
sale  authority  will  not  be  allocated  by 
State. 

3.  Section  509  Compensation  for 
Construction  Defects.  The  approval 
official  must  determine  that.tiie 
construction  is  defective,  in  accordance 
with  7  CFR  1924.265.  All  claims  for 
compensation  for  construction  defects 
must  be  submitted  to  the  National  Office 
for  authorization  of  hmds  prior  to 
approval. 

4.  Section  523  Mutual  and  Self-Help 
Site  Loans.  The  State  Director  must 
request  fimding  authority  prior  to 
obligating  loan  funds  for  the  project. 

5.  Section  523  Mutual  and  Self-Help 
Technical  Assistance  Grants.  A 
technical  review  and  analysis  must  be    ' 
completed  by  the  Technical  and 
Management  Assistance  (T&MA) 
Contractor  on  all  predevelopment.  new, 
and  existing  (refunding)  grant 
applications.  This  analysis  is  a 
prerequisite  for  approval  for  all  grant 
requests  with  the  exception  of  those 

Amount  available  for  nHor^tion' 
Section  504  Loans: 

ToUl  Available 

Less  S%  for  Undenerved  f>ii«itT—  and  Colonias  .... 

Less  General  Reserve ^..„. 

Less  Designated  Targeted  Reserve  

Basic  Formula — Administrative  Allocation 

Section  504  Grants: 

Total  Available  ,i.„ , 

Less  5%  for  100  Underserved  Counties  or  Colonias 

Less  General  Reserve _. 

Lass  Targeted  Reserve  _ _.....,.. 


grants  that  were  funded  at  75  percent  of 
the  total  grant  authorized  for  tiie  grantee 
in  Fiscal  Year  (FY)  1997. 

6.  Section  524  RH  Site  Loans.  The 
State  Director  must  request  funding 
authority  prior  to  obligating  loan  funds 
for  Jhe  project 

7.  Sections  525/509  Housing 
Application  Packaging  Grants  (HAPG). 
To  be  determined. 

8.  Deferred  Mortgage  Payment 
Demonstration.  There  is  no  fimding 
provided  for  deferred  mortgage 
authority  or  loans  for  deferred  mortgage 
assumptions. 

n.  state  Allocatknis 

A.  Section  502  nonsubsidixed 
guaranteed  RH  loans. 

Amount  Available  for 
Allocation: 

Total  Available   S3,'000.000,000 

Less  National  Office  Re- 
serve    4504)00.000 

Less  Base  Allocatitm  o 

Less  Refinancing  Sectfon 

502  Direct  „....-...  100.000.000 

Basic  Formula — ^Ad- 
ministrative   


Allocation 


2.450.000,000 


B.  Section  502  Direct  RH  Loans. 

Amount  Available  for 
Allocation: 

Total  Available  $1,000,000,000 

Less  required  set  aside 
for  Undecaerved  coim- 
ties/colonias  $50,000,000 

Less  General  Reserve  38,500,000 

Administrator's  Reserve  15.000.000 

Hardships  24XX),000 

Homeleasness  ~.„„7. 1300.000 

Homeownership  Paitner- 
«hips 15.000.000 

Rural  Housing  Dem- 
onstration Program 5.000.000 

Less  Designated  Re- 
serves  .......................... 


Self-Help  ................„::;... 

Targeted  ..:. 

Basic  Formoia  Adminis- 
trative  Allocation  


165.000.000 

■■■-    150.000.000 

15.000.000 

747.000.000 

C.  Section  504  Housing  Loans/Grants 

Section  504  Grant  funds  are  included 
in  the  Rural  Housing  Assistance  Grant 
Program  (RHAG)  in  the  FY  1998 
Appropriation.  Ftmds  included  in 
RHAG  may  be  transferred  in  accordance 
with  Public  Law  105-86. 


Basic  Formula>Administrative  Allocation 


$29,977,000 

1.500,000 

2.000.000 

2.000.000 

24.477.000 

24.900.000 
1.245.000 
1.494.000 
1,494.000 

20.867.000 


Dated:  December  16. 1997. 
fan  E.  Shadbwn. 

Administrator,  Rural  Housing  Service, 
iaxam  cooe  ssio-xv-u 
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RURAL  HOUSING  SERVICE 
SECTION  S15  RURAL  RENTAL  HOUSING  PROGRAM 


FY  IMS  NnV  CONSTmJCnON  8TATI  AU.OCATKMM 

■TOTT 


FOmiULA 
ALLOC 


ALLOC. 


CONSTRUCT. 
ALLOC 


nI7 
comsthuct. 

RAUMTS 


NCWCONSTK. 
RA  VALUES 


RA  DOLLAR 
VALUE 


m^.Vi^;^ 


-  •^^ 
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RURAL  HOUSING  SERVICE 

Section  518  •  Repair/RehabUltation  Allocations 

Multt-Famity  Houalng 


STATE 

% 

OF 
PORT- 
FOLIO 

RH8L0AN 

AMT.REa 

FROM 

W97  SURVEY 

UMTS 

PORTFOUO 

% 

ALLOC. 

ADMIN. 
ALLOC 

TOTAL 

PORTFOUO 

ALLOC. 

1 

emkhthi 

AL 

li^f.liillir^^rKvM 

15.952 

S 

1.544462 

S 

AK 

0.1t% 

847 

AZ 

0.7*% 

i. 

620.000 

3.697 

$ 

348404 

$ 

1        348404 

AR 

2.19% 

I 

6,564,742 

9.991 

$ 

967.447 

$ 

1        967447 

CA 

4.74X 

1 

8.035461 

21.642 

$ 

2496.636 

s 

1    2.095.636 

CO 

0.74% 

$ 

676.000 

3473 

s 

326414 

$ 

I        326414 

DE 

0.21% 

1. 

570.000 

1.300 

s 

125481 

$ 

$        125481 

MO 

1.14% 

$ 

1.389.736 

5.187 

% 

502467 

$ 

6       502467 

FL 

4M% 

i 

2.959.868 

19.406 

* 

1.879.023 

5 

$     1479.023 

VI 

0.0t% 

± 

242.500 

375 

$ 

36.312 

$           63488 

f        100.000 

OA 

a.83% 

» 

1.592.200 

16.108 

$ 

1,559,768 

$           ^T 

$     1,559.768 

Hi 

0.11% 

841 

VtFA 

0.00% 

ID 

1.00% 

4.980 

IL 

2.51% 

4,888.605 

11,468 

1 

1,110,468 

$ 

$     1,110468 

IN 

3.22% 

1.538.976 

14.710 

6 

V424,397 

$ 

6     1,424497 

lA 

iM% 

i 

392,000 

14.104 

1       392400 

KS 

1.43% 

3.287.100 

6.516 

s 

630,957 

$ 

S       630.957 

KV 

2.68% 

.! 

1.011.750 

11409 

$     1.011.750 

LA 

2.54% 

2434.400 

11.698 

$     1489464 

ME 

1.73% 

4475.000 

7485 

$ 

763.620 

$ 

$       763.620 

MA 

0.53% 

100.000 

2407 

$        100.000 

CT 

0.53% 

2499 

Rl 

0.09% 

421 

« 

4.22% 

4.021.584 

19480 

6 

1.866.919 

$ 

$     1.886.919 

MN 

2.5«% 

2.552J90 

13.189 

$ 

1.275.179 

$ 

I     1,276.179 

MS 

3.35% 

3.580.923 

15462 

$ 

V497415 

$ 

6     1,497415 

MO 

4.34% 

870.000 

19426 

$       870.000 

MT 

0.53% 

500.000 

2.407 

1 

233.074 

$ 

1       233474 

NE 

0.54% 

360.500 

3,854 

$       360.600 

MV 

0.43% 

200.000 

1.950 

S 

188422 

$ 

S        188.822 

NJ 

0.74% 

1 

3.396 

■■ 

NM 

0.50% 

710.000 

3.660 

t 

354,405 

$ 

S        354.405 

HY 

2.79% 

1.593.610 

12.752 

$ 

1,234400 

$ 

$     1.234.800 

NC 

4.S3% 

7.224.327 

21.151 

$ 

2,048,091 

$ 

S     2,048.090 

ND 

0.78% 

320.000 

3.551 

1 

$        320.000 

OH 

3.34% 

3.096.700 

15445 

s 

1,476,202 

$ 

$     1.476.202 

OK 

1.73% 

8,695.001 

7,909 

% 

766,843 

$ 

$        765.843 

OR 

1.30% 

2,300.000 

«.9S5 

s 

574.697 

S 

6        574.697 

PA 

2.33% 

2,090.980 

10.651 

$ 

1,031,357 

$ 

S     1.031.357 

PR 

1.10% 

1 

5,040 

1 

SC 

Z77% 

4.294.250 

12.638 

$ 

1,223.762 

$ 

S     1423.762 

SO 

1.43% 

1.162.500 

6.652 

$ 

634.443 

s 

$        634,443 

TH 

2.87% 

4.165,036 

13.112 

$ 

1.269.660 

$ 

$     1,269.660 

TX 

5.92% 

3.892400 

27.035 

$ 

2.617.850 

$ 

t     2.617.850 

UT 

0.48% 

1,750.000 

2.124 

$ 

205.671 

$ 

$        205.671 

VT 

0.28% 

405,000 

1469 

$ 

122.880 

$ 

8        122480 

NH 

0.58% 

1,950,000 

3.097 

$ 

299.888 

$ 

$       299.888 

VA 

2.15% 

3,871,300 

9.801 

$ 

949.049 

5 

I       949.049 

WA 

2.04% 

822.000 

9.322 

1 

$       822,000 

WV 

1.80% 

1,776,790 

7.333 

6 

710.068  1 

$ 

$       710.068 

VM 

2.32% 

511,500 

10.697                             1 

$        511.500  1 

WY 

0.42% 

717,500 

1,904     S 

184.366  1 

$ 

$        184.368  1 

I 

OISTR 

100.00%!  5  106.395.948  1 

456.906  IS 

34.079.499  | 

$            63.688 

t  40.000.000 

NORESV.                                1                               1                               1 

$     5.000.000  1 

TTUAVAM-                                1                                 1                                 1 

$  45.000,000 

1 
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.» 

■wNMAO 

iM»#MOrH« 

•HI, 

•TATI 

AUOCATKM 

FACTON 

STATI 

WMOILA 
AtXOCATKM 

TOTAt 

AtXOCATXM 

1 

A4, 

1100.000 

0.02M7 

•  12S.4S7 

•  22*.4*7 

AK 

•  100.000 

0.00007 

•2S.7M 

•  12B.7M 

AX 

*  100.000 

0.01700 

•77.0M 

•  177.SM 

All 

« 100.000 

0.OSS10 

•  101.1M 

•201.1M 

CA 

1100.000 

0.OWS3 

•xes.7M 

•9eS.7M 

oe 

•100.000 

o.oooao 

•90.70* 

•  190.704 

M 

•  100.000 

o.ooiao 

—a» 

•100.990 

MO 

/         (MO-OOO 

0.00000 

•  19S.S9* 

K 

•100.000 

o.eMoo 

•19S.SSS 

•23*J09 

■• 

•  lOOlOOO 

o.oaM7 

HS0.1W 

•MO.M* 

HI 

•  lOOlOOO 

0.007S0 

fum 

>1S*J0I 

«»M 

•  100.000 

0.000*7 

•90.SS2 

•  120ja2 

B 

•  100.000 

0.0OM3 

•S23M 

•192.SM 

I 

•  100.000 

0.022S0 

•mM» 

•  IMkMB 

H 

•loeuioo 

o.oais7 

•S».IM 

•104.400 

A 

•  100.000 

0.01S40 

•B0.070 

•ltS.07* 

U 

•  100.000 

0.01  ISO 

•«0.*M 

•  140.409 

BV 

•ioe.000 

o.o»aos 

•1SX.S21 

•2*2321 

LA 

•  100.000 

o.ni7o 

•  190.S14 

•29S.SM 

Hi 

•  100.000 

0.0W1S 

•  MJM 

•  190J00 

HA 

•  100.000 

0.0070S 

•94.7a 

•1»*.79> 

CT 

•  1W.000 

0.0OWS 

•  1B.SS7 

•119.0S7 

m 

•  100.000 

0.00100 

MJ70 

•10437* 

m 

•  100.000 

0.01077 

•isObSn 

•2*0309 

mm 

•  1O0.000 

0.0t07S 

•7SJS1 

•17*3*1 

HS 

•  lOOlOOO 

o.esiw 

•  IMJtl 

•a9*3U 

HO 

•  100.000 

O.OSMO 

•  107.729 

•907.72* 

HT 

•100.000 

O.O0OJO 

•27.1M 

•1X7.1M 

m 

•  100.000 

0.0071  S 

•91.222 

•  1913X2 

tUf 

•100.000 

0.0020S 

•  11.S17 

•  111317 

MJ 

•100.000 

0.00M7 

•20.770 

•  12*.770 

Ml 

•  100.0M 

0.01497 

•02.020 

•  10232* 

MV 

•  100.000 

OOSTSJ 

•120.S04 

•2ae.*04 

PK 

•  10O.00O 

0.OMO7 

•1M.094 

•2M3a4 

NO 

•  100.000 

0.00*19 

•  1S.0M 

•  11S3M 

OM 

•  100.000 

ttffHtlt 

•101.070 

•2*1370 

o« 

•  100.000 

0.01S17 

>OS.O*i 

•  in340 

ON 

•  100.000 

0.01429 

•S2J19 

•  102319 

PA 

•  lOOOOO 

0.0SM7 

•  101^*04 

•M1.404 

m 

■  100.000 

0.04029 

•21S.S7S 

•S1S370 

•c 

•  100.000 

0.09000 

•117.7M 

•217.7M 

so 

•  100.000 

O.O0SO7 

•2S.149 

•190.149 

m 

•  100.000 

0.02t79 

•  1S0.1M 

•2S0.1M 

TX 

•loaooo 

0.07040 

•9*4.77* 

•404.77* 

MX 

•  100.000 

0.00490 

•1*.SM 

•  11*3*0 

VT 

•  100.000 

0.00409 

•  17.047 

•  117347 

MN 

•  100.000 

0.00*09 

•22.0M 

•  1223M 

VI 

•100.000 

0.00879 

•11.S** 

•  11130* 

VA 

•100.000 

0.090*0 

•  11S>«01 

•21*3*1 

««A 

•100.000 

0.01749 

•7S.SM 

•17*32* 

WV 

•  100.000 

0.01SS7 

M4.S21 

•104321 

m 

•  100.000 

0.01S79 

•02.01* 

•  1*2.01* 

WV 

•  1004100 

0.00907 

•  19.444 

•  119/444 

OVTN. 

ft.JOO.OOO 

1.00000 

•4.97S.000 

••.070.000 

NM>MS. 

••41300 

nSSTASOi 

•0003M 

riiAVAa. 

•  10320300 
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RURAL  HOUSINO  SERVICE 

FISCAL  YEAR  199S  ALLOCATICN  IN  TlfOUSANDS 

SECnCM  302  DIRECT  RUtAL  HOUSINO  LOANS 


STATE 


siAn 


STATB 


PACICO 


I 
'A1TVB 


TOIALmfM 
ALLOCAini 


ftCBSTTTS 

SIMO 

SMU 

ALAKA 

OlOOMIM 

•M» 

SOU 

AUBOHA 

0.M4SC2 

ttlUMO 

Sl«»4* 

ooono* 

S1JI.SI2 

SISwSI>  . 

CAUKBMA 

e.o«s«iff 

ssxtn 

ss»^n 

nmmADO 

ftMnrof 

>M« 

IM« 

DOLAWAO 

•.aiMsn 

s«n 

M3n 

MAKVLAW 

enissM 

MLSr 

SBJ07 

OaBlS40( 

sxar 

SZUI7 

OBCBflU 

O.0OI4SM 

mm 

SZ7JB 

HAWAI 

ooocnts 

wm 

SSgOS* 

WMCOLMO* 

WA 

suae 

■JO* 

■MHO 

aonMm 

SSwTI* 

SITI* 

luna 

aoafcn* 

niuHS 

PMH 

NIAHA 

O.CBWtS 

»US4 

SHIW4 

KWA 

0.010474 

SllltS 

SIUSS 

KANSAS 

o.«r3« 

Si.4M 

SI14M 

KBmXXY 

eOMUB 

S2I.SI0 

Sa.S30 

IIWHIK 

4094*715 

nsjM 

SISJM 

MAI« 

o.«i«ni4 

■JD»4 

9UM 

MASMCBDMin 

a«otn« 

«.!•• 

•JOS 

ocMacncur 

ooaaMR 

*^3fn 

Msn  ■ 

aooiss4t 

SI4J* 

-SU» 

MaOOAM 

oaasisis 

SM3» 

SMja 

IHIHMTA 

o-OiMon 

SIASW 

n«M» 

MHSMH 

oiaisaBif 

SMUMI 

kOMOOa 

0.0SSTn9 

wtm 

siuw 

kOfTAHA 

aoasMU 

S4.74T 

K747 

IMH II  ■  1 

OXMS7S2 

tk/m* 

S^4S* 

MBVAOA 

OlOOOBSI 

SZJ31 

SUSI 

MBWniaSY 

o.oama4 

nj» 

sijm 

MBWkCXBO 

aoiiano 

am 

Mjaa 

MBwvcnc 

00MM4I 

SUNS 

uk-m 

NOKTHCAMUIA 

OOMMOS 

(Silifli 

SMUOS 

MWHQAXCTA 

aootsisi 

SUM 

SSJ44 

OHO 

ooimsi 

SIMW 

S29.M0 

o.aii4au 

SIVO 

SI2JM 

OBBOON 

a4IS«M> 

SIUM 

num 

nMBYLVAMA 

0.0«*>tST 

SHff4 

e<ST4 

runouoo 

OOOMtS 

SITJKT 

STjn 

SODIHCAICUIA 

aoas«24» 

Si9.2J0 

ntjst 

SOOTH  DAKOTA 

o.«ea«2 

-      S<«»1 

tun 

TnHIHIMl 

4«ana4( 

S1I.7M 

Sa.794 

TKXAS 

O.QiB«IS 

%m:c» 

S«L2lf 

OTAH 

O.0O«0(lt 

turn 

S1«B 

VBIMCKT 

ooaojcn 

ani 

asa 

HBWKAIOOMS 

oooTzni 

SS.4» 

ssw4ie 

VnUMH  SANDS 

0.00900SS 

SI.4»S 

SI.4tJ 

vmoooA 

o.aam4i 

SDjOi 

SZljMS 

wAaamoH 

ontMo 

»XM2 

nuo 

WSSrVBOOIA 

ooitsow 

SI1104S 

SI1U04S 

waoaraai 

o.assTia 

»IT4» 

SITvlW 

WYOMHO 

OOMOS 

sun 

sun 

STA1E  TOTALS 

i.«gnM 

SMUW 

S74M0O 

OfALMSaVB 

- 

SMJOO 

lOOWDBMmvSDOOUnSSMOGUMAS 

SSOpOOO 

SELFfSLT 

SlSOtOOO 

»s.soo 

TOTAL 


djooouooo 
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RURAL  HOUSINO  SERVICE 

nSCAL  Y^^  1991  ALLOCAIKN  IN  THOUSANDS 

SECTION  302  OOECT  RURAL  HOUSINO  LOANS 


RURAL  HOUSING  SERVICE 

FISCAL  YEAR  1998  ALLOCATI(»I  IN  THOUSANDS 

SECTKXt  S02  GUARANTCED  LOANS  (NC^tSUBSIEHZED) 


STAT 


lOTALmwi 

DLUocAnam 


STATES 


STATE  BASIC 
FOKMULAFACICR 


STATC  BASIC  FOKMULA  / 

ADMBONSTATIVE 

ALLOCATION 


•Mia 
nuia 


U%M» 


Dfjsa 


»JIS 


•ua 
nun 
ncTu 


njn 


niias 

SBJM 


SMM 
HIM 

tK-m 
t>jm 


nijsi 

MUM 

PJil 


■«»• 

HUM 


mm* 
mm 
•on 
ajs» 


mat* 

ajn 

um 

tfjm 


•MI3 


•Mil 


ai.i« 
aij« 


MOMTANA 


KT4T 


mjn 


NoaniDMCorA 


a«iMs 

m<4m 

a,>« 

ai^n 


aT.«« 


1?J4» 


a«ni 


UTAB 


aa 

ajii 

ajw 


auo 


•tjm 
JLSL 


TOTAL 


TOIAI. 


IFR  Doc.  97-33397  Filed  12-22-97;  8:45  am] 

BtUJNG  CODE  3410-XV-C 


TOTAL  FYIfM 
ALLOCAUCH 


ALABAMA 

a<ns3t47 

tC2.l<7 

162.167 

00061361 

$15,076 

%\iJVK 

AUZONA 

00155290 

S3t.030 

S3tj09O 

AUCANSAS 

002IM6I 

S52J36 

152416 

CALIFORNIA 

00534061 

$121,531 

°     1I2U39 

COLOHADO 

ooiooior 

t24,6<2 

»4,6C2 

OOAWARE 

00014043 

153*1 

15J11 

MMtYLMO 

00104730 

125653 

VijOi 

nxaiM  .  . 

OiHOnST 

t75JI7 

175,517 

(Tprtm/^ 

aottsjn 

•94J5I 

194J5I 

KAWAD 

O.0OC3323 

1301406 

1301406 

WPACBLANDS 

WA 

11,000 

tmoo 

■MHO 

«»,047 

twtn 

IXMOB 

00236)93 

10.79I 

10.791 

INDIANA 

00236023 

lS7ja2 

157J02 

IOWA 

O0I3I422 

S37.0t3 

tn,a«3 

KANSAS 

OOI23012 

t3ai31 

noun 

Ksmucxv 

002S6790 

170,235 

tnuis 

LOUSIMIA 

162.749 

'       M.749 

MAIC 

00113916 

127 J9t 

«7JM 

MASSAOOISETTS 

0011746* 

121.761 

m.7M 

co»MBciicur 

O0aC57Qt 

ll<i,092 

ll«^fl»l 

RHOOE  ISLAND 

0.0017216 

H2IC 

iOI« 

MXaOEMN 

00337111 

112,576 

H2.SW 

MINNESOTA 

,  0.0I(47M 

145J42 

MSJC 

MBSBSIPn 

a023W70 

163,593 

163,393 

MBSOUtl 

0.02536f7 

1C2.I21 

1C2.I21 

MOfTANA 

0.0067t3t 

116l4C 

nt.Mi 

NBBtASKA 

ooonaw 

*^        taouio 

tsuw 

NEVADA 

0.0099735 

njn 

nj» 

NSW  JERSEY 

00091135 

121411 

122.411 

NEW  MEXICO 

00117200 

121,7I» 

121,702 

NEWYORX 

003C9739 

«90l549 

MkS« 

NORTH  CAXOLBU 

00471742 

1115,530 

1115,530 

NORTH  DAKOTA 

00040M7 

1101009 

iiaoo3 

OHO 

00379011 

1P2J92 

192J92 

OKLAHOMA 

00175713 

143.032 

143^032 

ORBOON 

0.0I6C2I2 

1401705 

tm.-m 

PENNSYIVAMA 

O043I3C7 

1I07J56 

1107JS6 

PUERTO  SCO 

00230931 

161.453 

161.453 

SOUraCARClMA 

00249510 

161,105 

161,105 

SOUIH  DAKOTA 

00065435 

1111025 

1164125 

TENNESSEE 

0C376I39        .,' 

W7J03 

SC7ja9 

TEXAS 

006(5011 

usuto 

S1C2JC3 

UTAH 

00099(61 

19.762 

19,762 

VERMONT 

00057475 

114J076 

s\*jm 

NBWHAkirSHBE 

00075234 

111,425 

inL435 

M^CTO 

mino 

VmOMIA 

00271404 

161,111 

161,111 

WASHBXnON 

0.0300905 

149,302 

149J02 

WESTVRGMA 

00172519 

142,250 

142J50 

WBCQNSIN 

0.0222167 

154,510 

IHSW 

WYOMMO 

00035006 

11573 

11,373 

HATBTOTAU 

10000000 

12.450.000 

12,450,000 

GENERAL  RESERVE 

1450.000 

SET  ASIDE  FOR  S02  REFINANdNG 

tioaooo 

13.000.000 
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OEFAimiENT  OF  AGRICULTURE 

Rural  Housing  Sarvtoa 

Nottoe  of  Funding  Availability  (NOFA) 
for  the  Section  515  Rural  Rental 
Housing  Program 

AOCNCY:  Run!  Housing  Service  (RHS). 

USDA. 

action:  Notice. 


This  NOFA  announces  the 
timeframe  to  submit  applications  for 
Section  515  Rurai  Rental  Housing  loan 
funds  and  Section  52 1  Rental  Assistance 
(RA)  for  new  construction.  This 
document  also  describes  the  allocation 
of  loan  funds  and  new  construction 
rental  assistance  (RA).  application 
process,  submission  requirements,  and 
areas  of  special  emphasis  or 
consideration. 

DATES:  The  closing  deadline  for  receipt 
of  applications  in  response  to  this 
NOFA  U  5:00  p.m.,  local  time  for  each 
Rural  Development  State  Office  on 
March  23.  1998.  except  as  noted.  The 
application  closing  deadline  is  firm  as 
to  date  and  hour.  RHS  will  not  consider 
any  application  that  is  received  after  the 
closing  deadline.  Applicants  intending 
to  mail  applications  must  provide 
sufficient  time  to  permit  delivery  on  or 
before  the  closing  deadline  date  and 
time.  Acceptance  by  a  post  office  or 
private  mailer  does  not  constitute 
delivery.  Facsimile  (FAX).  COD.  and 
postage  due  applications  will  not  be 
accepted. 

AOOAESSES:  Applicants  wishing  to  apply 
for  assistance  must  contact  the  Rural 
Development  State  Office  serving  the 
place  in  which  they  desire  to  submit  an 
application  for  rural  rental  housing  to 
receive  further  information  and  copies 
of  the  application  package.  Rural 
Development  will  date  and  time  stamp 
incoming  applications  to  evidence 
timely  receipt,  and.  u{)on  request,  will 
provide  the  applicant  with  a  written 
acknowledgment  of  receipt.  A  lining  of 
Rurai  Development  State  Offices,  their 
addresses,  telephone  numbers,  and 
person  to  contact  can  be  found 
elsewhere  in  this  Notice. 
FOR  FURTHER  MFORMATION  CONTACT: 
Most  States  will  have  a  loan  limit; 
therefore,  applicants  must  contact  the 
appropriate  Rural  Development  State 
Office  listed  elsewhere  in  this  Notice  for 
funding  availability.  For  general 
information,  applicants  may  contact 
Linda  Armour.  Cynthia  L.  Reese- 
Foxvrorth.  or  Carl  Wagner.  Senior  L,oan 
Officers.  Multi-Family  Housing 
Processing  Division.  Rural  Housing 
Service.  United  States  Department  of 
Agriculture.  Stop  0781.  1400 


Independence  Avenue,  SW, 
Washington.  DC.  20250.  telephone  (202) 
720-1604  (this  is  not  a  toll  firae  number). 

SUPPLEMBfTARY  MPOraiATKM: 

Programs  Aflsctsd 

The  Rural  Rental  Housing  Program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  Number  10.415.  Rural 
Rental  Housing  Loans.  Rental  assistance 
is  listed  in  the  Catalog  under  Number 
10.427.  Rural  Rental  Assistance 
Payments. 

Roral  Pavlop— I  State  OfBcea  With  tO- 
Day  A^bcatlaa  DeadliiiM 

Note:  Talephona  aumbers  listed  are  not 
toU-frM. 
Arisona  Sute  Office.  Pboaoix  Corpoiata 

Center,  3003  N.  Central  Ave..  Suite  900, 

Phoenix,  AZ  B5012-2906.  (602)  2SO-e755, 

Steve  Langstaff 
Califbrala  Slate  Office.  194  West  Main  Street. 

Suite  F.  Woodland.  CA  95695-2915.  (916) 

6ee-2090.  Robert  P.  Andvaon 
Connecticut— Served  by  MaasachuaetU  Stete 

Office 
Delaware/Maryland  State  Office.  5201  South 

Dupoat  Highway,  PO  Box  400,  Camden.  DE 

19934-9998.  (302)  697-4314.  W.  Arthur 

Greenwood 
Florida  and  Virgin  blandt  State  Office,  4440 

N.W  25th  Place.  PO  Box  147010. 

Gainesville.  PL  32614-7010.  (352)  338- 

3465.  )oMph  P  FriU 
Georgia  State  Office,  Stephens  Federal 

Building.  355  E.  Hancock  Avenue,  Athena. 

GA  30601-2768.  (706)  546-2164,  Wayne 

Rogers 
Guam— Served  by  Hawaii  State  Office 
Hawaii,  Guam,  and  Western  Pacific  Areas 

SUte  Office.  Room  311.  Federal  Building, 

154  Waianuenue  Avenue,  Hiio,  HI  96720, 

(808)  933-3005.  Abraham  Kubo 
Idaho  Sute  Office.  3232  Elder  Street,  Boise. 

ID  83705,  (208)  378-5627.  Roni  Atkins 
Ulinoia  SUte  Office,  Illini  Plaza.  Suite  103, 

1817  South  Neil  Street.  Champaign.  IL 

61820.  (217)  396-5412  (axt  256).  Barry  L. 

Ramsey 
Indiana  Sute  Office.  5975  Lakeside 

Boulevard.  Indianapolis,  IN  46278,  (317) 

290-3115.  John  Young 
Iowa  State  Office.  873  Federal  Building,  210 

Walnut  Street.  Des  Moines,  LA  50309,  (515) 

284-4493.  Bruce  McGuire 
Kansas  State  Office.  1200  SW  Executive 

[Mv«,  PO  Box  4653,  Topeka.  KS  66604. 

(913)  271-2720.  Gary  Shumaker 
Louisiaaa  SUte  Office,  3727  Government 

SUsst.  Alexandria.  LA  71302,  (318)  473- 

7950,  Yvonne  R.  Emerson 
Maryland— Served  by  Delaware  Sute  Office 
Massachusetts,  Connecticut,  and  Rhode 

Island  State  Office.  451  West  Street, 

Amherst,  MA  01002.  (413)  253-4327. 

Donald  Colbum 
Michigan  Slate  Office.  3001  Coolidge  Road, 

Suite  200.  East  Lansing,  MI  48823,  (515) 

337-6635  (axt.  1609),  Julie  Putnam 
Minnesota  State  Office.  410  AgriBank 

Building,  375  Jackson  Street,  St.  Paul,  MN 

55101-1853.  (612)  290-3912  Mary  Aim 

Erickson 


Missouri  State  Office,  601  Business  Loop  70 

West,  Parkade  Center,  Suite  235,  Columbia. 

MO  65203.  (573)  876-0990.  Gary  Frisch 
Montana  State  Office.  Unit  1.  Suite  B,  900 

Technology  Blvd.,  Bozeman,  MT  59715. 

(406)  585-2515,  Marylou  Falconer 
Nebraska  State  Office,  Federal  Buildii^. 

room  308, 100  Centennial  Mall  N.  Lincoln, 

NE  68508.  (402)  437-5557,  Byron  Fischer 
Nevada  Sute  Office,  1390  South  Curry  Street. 

Carson  Qty.  NV  89703-5405.  (702)  887- 

1222,  Jackie ).  Coodnough 
New  Hampshire — Served  by  Vermont  Stats 

Office 
New  Jersey  Sute  Office.  Tamsfield  Plaza. 

Suite  22.  790  Woodland  Road.  Mt  Holly. 

NJ  06060.  (609)  265-3630,  George  Hyatt.  Jr. 
New  Mexico  Sute  Office.  6200  Jefferson  St. 

NE,  Room  255,  Albuquerque,  NM  87109. 

(505)  761-4944,  Carmen  N.  Lopez 
North  Carolina  Sute  Office.  4405  Bland 

Road.  Suite  260,  Raleigh,  NC  27609.  (919) 

873-2062.  Eileen  NowUn 
North  Dakote  Stete  Office,  Federal  Building. 

Room  208,  220  East  Rosser,  PO  Box  1737. 

Bismarck.  ND  58502.  (701)  250-4771. 

Kathy  David 
Oregon  SUte  Office,  101  SW  Main.  Suite 

1410.  Portland,  OR  9724-2333.  (503)  414- 

33S0,  Jillene  DavU 
Pennsylvania  Sute  Office.  One  Credit  Union 

Place.  Suite  330.  Harrisburg.  PA  17110- 

2996.  (717)  782-4574.  Gary  Rothrock 
Puerto  Rico  Stele  Office,  New  San  Juan  Office 

BIdg.,  Room  501. 159  Carlos  E.  Chardon 

Street,  Hato  Rey,  PR  00918-5481,  (809) 

766-5095  Ext  256,  Lourdes  Colon 
Rhode  Island— Served  by  Masaachusette 

State  Office 
South  Carolina  State  Office,  Strom 

Thurmond  Federal  Building,  1835 

Assembly  Street,  Room  1007.  Columbia.  SC 

29201.  (803)  765-5690.  Frances  S.  Kelley 
Utah  State  Office,  Wallace  F.  Bennett  Federal 

Building.  125  S.  Stete  Street.  Room  5438. 

Salt  Lake  City,  UT  84138.  (801)  524-3242. 

Robert  L  Miliante 
Vermont  and  New  Hampahire  Stete  Office. 

Qty  Center,  3rd  Floor,  89  Main  Street. 

Montpelier,  VT  05602,  (802)  828-6020. 

Russell  Higgins 
Virgin  Islands— Served  by  Florida  Stete 

Office 
Virginia  Stete  Office,  Culpeper  Building. 

Suite  238, 1606  Sante  Rosa  Road, 

Richmond,  VA  23229,  (804)  287-1582, 

Gayle  Calhoun 
Washington  State  Office,1835  Black  Lake 

Blvd.  SW.,  Suite  B,  Olympia,  WA  98512- 

5717,  (360)  704-7707,  Deborah  Davis 
Western  Pacific  Territories— Served  by 

Hawaii  Stete  Office 
West  Virginia  Stete  Office,  Federal  Building. 

75  High  Street,  Room  320.  Morgantown. 

WV  26505-7500,  (304)  291-4793,  Sue 

Snodgrass 
Wisconsin  Stete  Office.  4949  Kirschiling 

Court.  Stevens  Point.  WI  54481,  (715)  345- 

7620,  Sherry  Engel 
Wyoming  Stale  Office.lOO  East  B,  Federal 

Building.  Room  1005,  PO  Box  820.  Casper. 

WY  82602,  (307)  261-6315,  Charles  E.  Huff 
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Rural  Development  Stete  Offices  V/Uh  60- 
Day  Deadlines 

Alaska  Stete  Office,  800  West  Evergreen. 

Suite  201,  Palmer.  AK  99645.  (907)  745- 

2176,  Ron  Abbott 
Arkansas  Stete  Office.  700  W.  Capitol  Ave.. 

Rm.  5411,  Little  Rock,  AR  72201-3225, 

(501)  324-6701,  Cathy  Jones 
Colorado  Stete  Office.  655  Parfet  Street, 

Room  ElOO.  Lakewood,  CO  80215,  (303) 

236-2801  (ext.  122),  "Sam"  Mitchell 
New  York  Stete  Office,  The  Galleries  of 

Syracuse.  441  S.  Salina  Street.  Suite  357. 

Syracuse,  NY  13202.  (315)  477-6419, 

George  N.  Von  Pless 
Oklahoma  Stete  Office.lOO  USDA.  Suite  108, 

Stillwater,  OK  74074-2654.  (405)  742- 

1070,  Patsy  Graumann 
South  Dakote  Stete  Office,  Federal  Building. 

Room  308.  200  Fourth  Street,  SW.  Huron, 

SD  57350,  (605)  352-1132,  Dwight 

Wull%veber 
Texas  Stete  Office,  Federal  Building.  Suite 

102, 101  South  Main,  Temple,  TX  76501. 

(254)  742-9760,  Eugene  G.  Pavlat 

Explanation  of  60-Day  NOFA 
Application  Deadline 

Customers  in  the  above  listed  States 
will  benefit  from  haying  a  60-day 
application  period  so  thiat  the  Agency's 
NOFA  process  will  coincide  wi3i  the 
time  restraints  placed  upon  them  by 
participating  lenders  and  State  Housing 
Finance  Agencies  (SHFA).  Participating 
lenders  such  as  commercial  banks 
leverage  their  funds  with  RHS  fimds. 
State  organizations  can  provide 
Community  Development  Block  Grants 
(CDBG)  and  HOME  funds  as  another 
means  of  leveraging  RHS  funds.  State 
Hoiuing  Finance  Agencies  have  certain 
timeframes  whereby  applicants  can 
apply  for  tax  credits.  Therefore,  to  assist 
oiu  customers  in  obtaining  leveraged 
funds  and  participate  with  other 
funding  sources,  a  60-day  application 
period  is  provided. 

Discussion  of  Notice 

L  Antlunity  and  Allocation 

A.  Authority 

Section  515  of  the  Housing  Act  of 
1949  (42  U.S.C.  1485)  provides  RHS  the 
authority  to  make  loans  to  any 
individilal.  corporation,  association, 
trust,  Indian  tribe,  public  and  private 
nonprofit  organizations,  consumer 
cooperative,  or  partnership  to  provide 
rental  or  cooperative  housing  and 
related  facilities  for  elderly  or 
handicapped  persons  or  £unilies  of  low 
or  moderate  income  as  well  as  other 
persons  and  families  of  low  income  in 
niral  areas.  Rental  assistance  is  a  tenant 
subsidy  available  to  very-low  and  low- 
income  Camilies  residing  in  rural  rental 
housing  facilities  with  RHS  finanring. 
and  is  requested  with  application  for 
such  facilities. 


B.  Allocation  Methodology 

Based  on  the  allocation  formula 
contained  in  7  CFR  part  1940.  subpart 
L  "Methodology  and  Formulas  for 
Allocation  of  Loan  and  Grant  Program 
Fimds,"  RHS  has  allocated  available 
funds  directly  to  each  Rural 
Development  State  Office. 

The  Rural  Housing  Service  has 
published  regtilations  outlining  its 
application  and  review  process  for  the 
Section  515  Rural  Rented  Housing  new 
construction  program.  These  regulations 
can  be  foimd  at  7  CFR  part  1944, 
subpart  E.  and  provide  that  some  prior 
year  applicants  who  filed  acceptable 
loan  requests  in  prior  years  may  proceed 
with  their  loan  requests  provided  they 
comply  with  the  aforementioned 
regulations.  Additionally,  in  fiscal  year 
1996,  some  States  have  requested 
authorization  to  transfer  all  or  a  portion 
of  their  new  construction  allocation  to 
their  rehabilitation  and  repair 
allocation.  States  in  this  category  need 
not  wait  until  the  NOFA  deadline  to 
obligate  funds.  Applicants  are  strongly 
advised  to  contact  their  State  Office  to 
ascertain  its  funding  status.  The 
following  States  have  applications  on 
hand  from  prior  years  in  designated 
places  that,  if  obligated,  will  use  all  of 
their  direct  allocations  or  may  be 
transferring  their  new  construction 
allocation  to  their  rehabilitation  and 
repair  allocations: 

Alabama,  Colorado,  Idaho,  Illinois, 
Kentucky,  Maine,  Mississippi,  North 
Dakota,  Ohio,  Teimessee,  and  Texas. 

Other  States  also  have  applications  on 
hand  that  may  use  part  of  their 
allocation  for  new  construction  or  will 
use  a  portion  of  their  new  construction 
allocation  for  rehabilitation  and  repair 
purposes.  Therefore,  potential 
applicants  are  encouraged  to  apply  in 
those  States  during  the  NOFA  period; 
however,  there  is  no  guarantee  that 
funds  will  be  availabte.  The  Agency  is 
not  responsible  for  any  costs  associated 
with  the  applicant's  decision  to  submit 
an  application  package.  If  funds  are  not 
availd)le,  those  applications  will  not  be 
reviewed  and  will  be  returned  to  the 
applicanL 

Limited  fimds  are  available,  at  the 
National  Office,  to  all  States  for  eligible 
nonprofit  organizations  and  to  some 
States  for  the  100  most  Underserved 
Counties  and  Colonias  Set-asides. 
Accordingly,  all  potmtial  applicants 
and  interested  parties  must  contact  the 
appropriate  Rural  Development  State 
Office  to  ascertain  funding  availability 
from  the  State's  allocation  and  potential 
availability  of  funds  from  the  set-asides 
for  nonprofit  organizations  and 
underserved  areas.  Since  funds  are  so 


limited,  every  effort  must  be  made  to 
ensure  that  RHS  funds  are  levnaged 
with  other  financing  sources  to  reach 
the  most  underserved  areas.  Available 
funds  should  be  utilized  in 
communities  where  economic  growth 
can  be  stimulated  via  the  construction 
of  Multi-Family  Housing.complexes. 

n.  Application  Procxas 

All  applications  for  section  515  new 
construction  funds  must  be  filed  with 
the  appropriate  Rural  Development 
State  Office  and  must  meet  the 
requirements  of  7  CFR  part  1944. 
subpart  E  and  section  IV  of  this  NOFA. 
Incomplete  applications  will  not  be 
reviewed  and  will  be  returned  to  the 
applicant.  No  application  will  be 
accepted  after  5:(X)  p.m.,  local  time,  on 
the  application  deadlines  previously 
mentioned,  unless  that  date  and  time  is 
extended  by  a  Notice  published  in  the 
Federal  Register. 

HL  Application  Submission 
Requirements 

A.  Each  application  shall  include  all 
of  the  information,  materials,  forms  and 
exhibits  required  by  7  CFR  part  1944, 
subftart  E  as  well  as  comply  with  the 
provisions  of  this  NOFA.  Applicante  are 
encouraged,  but  not  required,  to  include 
a  checklist  and  to  have  their 
applications  indexed  and  tabbed  to 
facilitate  the  review  process.  The  Rural 
Development  State  c5ffice  will  base  its 
determination  of  completeness  of  the 
application  and  the  eligibility  of  each 
applicant  on  the  information  provided 
in  the  application. 

B.  Applicants  are  advised  to  contact 
the  Rural  Development  State  Office 
serving  the  place  in  which  they  desire 
to  submit  an  application  for  the 
following: 

1.  Application  information: 

2.  Any  restrictions  on  funding 
availability  (applications  that  do  not 
conform  to  or  exceed  the  State's  limit  on 
size  of  project  or  dollar  amotmt  will  be 
returned  to  the  applicant);  and 

3.  List  of  designated  places  for 
funding  new  section  515  facilities. 

IV.  Areas  of  Special  Rmpha^f  or 
Consideration 

A.  The  selection  criteria  contained  in 
7  CFR  part  1944,  subpart  E  includes  two 
optional  criteria,  one  set  by  the  National 
Office  and  one  by  the  State  Office,  to 
support  special  initiatives  at  the 
National  and  State  Office  level.  These 
initiatives  will  not  be  used  this  fiscal 
year.  However.  States  are  strongly 
encouraged  to  develop  special 
initiatives  for  fiscal  year  1999.  as  this 
criteria  will  be  used. 
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B.  The  Agency  has  published 
elsewhere  in  this  Federal  Register  a 
Notice  which  provides  the  availability 
of  funds  set-aside  for  NonproHt  entities 
and  the  100  most  Underserved  Counties 
and  Colonias  (Cranston-Gonzalex  Act). 
That  Notice  indicates  that  $9.45  million 
is  available  nationwide  in  a  set-aside  for 
eligible  Nonprofit  organizations  and 
$5.25  million  is  available  in  a  set-aside 
for  the  100  most  Underserved  Counties 
and  Colonias.  That  Notice  also  gives  a 
deadline  of  February  23.  1998  as  the  last 
day  for  submission  of  applications  for 
participation  in  the  Nonprofit  and 
Underserved  Counties  and  Colonias  Set- 
Asides. 

C.  The  Agency  has  published 
elsewhere  in  this  Federal  Register,  a 


Notice  which  provides  the  availability 
of  funds  set-aside  for  the  State  Rental 
Assistance  Program.  That  Notice 
indicates  that  $2.5  million  is  available 
for  States  with  viable  State  Rental 
Assistance  Programs.  In  order  to 
participate.  States  are  to  submit  a 
written  request  with  specific 
information  about  the  State  RA  program, 
i.e..  memorandum  of  understanding, 
documentation  from  the  provider,  etc., 
to  the  National  Office  no  later  than 
March  15.  1998. 

D.  In  accordance  with  the  Welfare  and 
Immigrations  Reform  Att.  States  are 
reminded  to  inform  potential  applicants 
that  modest  community  rooms  in 
section  515  complexes  are  highly 
encouraged  to  provide  a  place  for 


special  activities  and  services  that  will 
aid  residents  in  improving  job  skills, 
education,  or  their  understanding  of  the 
impact  of  changes  in  Government 
programs  as  well  as  to  provide  a  space 
for  resident  and  community  meetings. 

E.  Loan  requests  Filed  in  response  to 
this  NOFA  are  subject  to  the  regulatory 
provisions  with  respect  to  the  Final 
Rule  entitled  "Rural  Rental  Housing 
(RRH)  Assistance,"  which  is  published 
elsewhere  in  this  issue  of  the  Federal 
Regieter. 

Dated:  December  16. 1997. 
Jan  E.  ShMiborB. 

AdminiMtTotor,  Rural  Houting  Service. 
|FR  Doc  97-33398  Filed  12-22-97;  8:45  am] 
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Office  of  Personnel 
Management 

5  CFR  Part  551 

Pay  Administration  Under  the  Fair  l.al>or 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  551  " 

RIN320e-AQ70 

Pay  Administration  Under  the  Fair 
Labor  Standards  Act 

AQCNCY:  OfTice  of  Personnel 

Management. 

action:  Final  rule. 


v     t 


r:  The  U.S.  Office  of  Personnel 
Management  (OPM)  amends  the  pay 
administration  under  the  Fair  Labor 
Standards  Act  (referred  to  as  "the  Act" 
or  "FLSA")  rules.  We  made  text  clearer, 
standardized  terms,  changed  to  the 
active  voice,  reorganized  material  for 
added  clarity,  inserted  or  revised 
headings  to  reflect  content  accurately, 
reduced  internal  cross-referencing, 
corrected  typographical,  punctuation, 
and  grammatical  errors,  and  used  "plain 
English."  We  included  guidance 
published  in  the  suiuetted  Federal 
Personnel  Manual,  added  certain  work 
in  the  computer  software  field  to  the 
professional  exemption  criteria,  added 
an  exemption  for  certain  pilots,  added 
the  statutory  exclusion  of  customs 
officers,  and  included  regulations  on 
child  labor  and  claims  and  compliance. 
DATES:  Effective  December  23.  1997. 
FOM  FURTHER  WTORMATION  CONTACT: 
Jef&ey  D.  MlUer.  Director.  Classification 
Ap{>eals  and  FLSA  I^rograms,  by 
telephone  on  202-606-2990;  by  fax  on 
202-606-2663;  or  by  e-mail  at 
ADOMSOEOopm.gov. 

SUPPt.EM6NTARY  INFORMATION:  We 
received  15  submissions: 
1  was  from  an  individual  and  was  not 
a  comment: 

4  were  from  individuals: 

5  were  from  3  agencies  (3  were  from  1 
agency); 

4  were  from  5  labor  organizations  (1  was 

submitted  jointly  by  2  labor 

organizations):  and 
1  was  from  the  Office  of  Compliance  in 

the  Legislative  Branch. 

General  Comments 

We  inserted  the  word  "comparable" 
after  the  word  "other"  in  the  phrase 
"other  white  collar"  throughout  the  text 
to  make  the  wording  consistent. 

An  individual  commended  the  clarity 
of  the  supplementary  information 
introducing  the  proposed  regulations  as 
particularly  intelligible. 

Another  individual  suggested  that  the 
modified  or  added  portions  of  the 
regulation  publisheid  in  the  Code  of 
Federal  Regulations  be  shown  in  bold 
face.  This  cannot  be  done  in  the  Federal 


Register.  However,  we  will  post  on  the 
OPM  web  site  (www.opm.gov)  a  version 
of  the  final  regulations  in  which 
changed  or  added  material  is  shown  in 
bold  face.  Individuals  who  do  not  have 
Internet  access  may  request  a  copy  by 
calling  202-606-2990  or  by  sending  a 
request  by  e-mail  to 
ADOMSOE0OPM.GOV. 

One  labor  organization  commented 
that  it  was  not  clear  which  portions  of 
part  551  of  tide  5,  Code  of  Federal 
Regulations,  the  proposed  regulations 
asaanded.  Subparts  A  and  B  are 
amended  and  subparts  F  and  C  are 
added.  This  final  rule  does  not  amend 
subparts  C,  D,  or  E. 

The  same  labor  organization  pointed 
out  that,  in  its  opinion,  many  Federal 
employees  are  tvrongfuUy  denied  FL,SA 
overtime  pay  and  recommended  three 
guiding  principles  to  address  this 
problem. 

First,  an  agency  should  not  declare  an 
employee  to  be  exempt  if  there  is 
reasonable  doubt  about  whether  an 
employee  meets  any  exemption  criteria. 

Second,  OPM's  regulations  should  be 
designed  to  reduce  ambiguity,  thereby 
reducing  the  chances  that  agencies  will 
incoiractly  determine  an  employee  to  be 
FLSA  exempt. 

Third,  OPM's  regulations  pertaining 
to  exemptions  should  be  consistent  with 
the  Department  of  Labor's 
administration  of  the  Act  and  should 
not  be  susceptible  to  a  more  expansive 
interpretation  than  comparable 
Department  of  Labor  regulations. 

We  believe  the  proposed  regulations 
published  on  August  25.  1997. 
adequately  addrused  these  concerns. 
Nonetheless,  we  kept  these  suggested' 
principles  in  mind  as  we  made 
revisions.  For  example,  sections  551.201 
and  551.202  in  pariicular  emphasize 
that  an  employee  is  presumed  to  be 
nonexempt  unless  the  agency  correctly 
determines  that  the  work  the  employee 
performs  clearly  meets  one  or  more  of 
the  exemption  criteria. 

Another  labor  organization  asserted 
thst  the  "salary  basis  test"  that  is 
included  in  the  Department  of  Labor's 
FLSA  regulations  is  applicable  to 
Federal  employees  for  whom  OPM 
administers  the  Act. 

The  Department  of  Labor  has 
determined  that  such  tests  do  not  apply 
to  public  employees  (see  section  541.5d 
of  tide  29.  Code  of  Federal  Regulations). 

1.  Section  551.102— Authority  and 
A  dministmtion 

The  Office  of  Compliance  in  the 
Legislative  Branch  stated  that  OPM's 
description  of  its  responsibilities  was 
inaccurate  in  three  respects. 


First,  the  proposed  regulations  imply 
that  the  nine  listed  employing  entities 
and  their  employees  are  covered  by  the 
FLSA.  However,  the  employees  of  these 
entities  are  not  included  in  the 
definition  of  "employee"  under  section 
3(e)(2)  of  the  Act.  The  Congressional 
Accountability  Act  of  1995  extends  the 
rights  and  protections  of  the  FLSA  to 
the  employees  of  these  entities,  so  it  is 
the  Accountability  Act.  not  the  FLSA. 
that  actually  applies. 

Second,  tne  proposed  regulatioiu 
state  that  the  Office  of  Compliance 
administers  the  law  for  the  listed 
entities.  However,  while  the  Office  of 
Compliance  is  assigned  cenain 
administrative  responsibilities  under 
the  Accountability  Act.  that  Act  does 
not  authorize  the  Office  of  Compliance 
to  administer  the  law,  as  section  4(f)  of 
the  FLSA  authorizes  OPM  to  administer 

die  FLSA. 

Third,  the  proposed  regulations  refer 
to  the  Office  of  Technology  Assessment 
While  it  is  included  in  the 
Accountability  Act,  the  Office  of 
Technology  Assessment  no  longer  exists 
and  therefore  should  not  be  included  in 
a  description  of  the  responsibilities  of 
the  Office  of  Compliance. 

In  response  to  tnese  comments,  we 
deleted  the  introductory  language  of 
proposed  paragraph  (d)  and  substituted 
in  its  place  the  language  provided  by  the 
Office  of  Compliance  to  describe  its 
responsibilities.  We  deleted  proposed 
paragraph  (d)(9)  to  omit  mention  of  the 
Office  of  Technology  Assessment 

2.  Section  551.103— Ck)verage 

An  agency  requested  that  the 
proposed  regulations  be  amended  to 
reflect  that  members  of  the  Uniformed 
Services  are  not  covered  by  the  FLSA 
and  ensuing  regulations. 

There  are  seven  Uniformed  Services. 
The  four  Uniformed  Services  that 
comprise  the  Military  Departments 
include  the  United  States  Army,  United 
States  Navy,  United  States  Marines,  and 
the  United  States  Air  Force. 
Additionally,  three  of  the  Uniformed 
Services  are  in  Executive  Departments. 
The  United  States  Coast  Guard  is  in  the 
Department  of  Transportation.  The 
Commissioned  Corps  of  the  National 
Oceanic  and  Atmospheric 
Administration  is  in  the  Department  of 
Commerce.  The  Commissioned  Corps  of 
the  Public  Health  Service  is  in  the 
Department  of  Health  and  Human 
Services. 

Members  of  the  Uniformed  Services 
are  not  considered  employees  as  defined 
in  section  2105  of  title  5,  United  States 
Code,  or  other  statutes  that  address  the 
pay,  benefits,  and  duties  of  Federal 
employees.  Further,  officers  of  the 
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Uniformed  Services  are  appointed  by 
the  President  and,  in  many  cases,  by 
and  with  the  consent  of  the  Senate.  The 
pay  and  benefits  of  members  of  the 
Uniformed  Services  are  controlled  by 
the  provisions  of  title  37.  United  States 
Code. 

Officers  of  the  Uniformed  Services  are 
appointed  to  serve  when  and  where 
needed  to  meet  the  needs  of  their 
respective  Services.  Therefore,  rules 
regarding  workweek  requirements  in  the 
current  and  proposed  regulations  are 
inapplicable  to  members  of  all 
Uniformed  Services. 

We  adopted  the  agency's 
recommendation.  In  proposed 
paragraph  (a)(2),  we  inserted  the  words 
"a  civilian  employee"  before  the  word 
"appointed."  1*0  proposed  paragraph 
(b).  we  added  members  of  the 
Uniformed  Services  to  the  list  of 
persons  not  covered  by  the  Act  We 
revised  proposed  paragraph  (b)(2)  by 
deleting  the  "or"  after  the  semicolon. 
We  revised  proposed  paragraph  (b)(3)  by 
deleting  the  period  and  substituting  a 
semicolon  followed  by  "or." 

3.  Section  551.104— Definition  of 
Agency 

The  Office  of  Compliance  in  the 
Legislative  Branch  suggested  a  revision 
of  the  definition  of  "agency"  if  OPM's 
final  defiiution  of  "agency"  includes  a 
specific  excliision  of  the  entities  in  the 
legislative  branch  whose  employees  are 
not  covered  under  the  FLSA. 

The  language  is  in  keeping  with  the 
explanation  of  the  responsibilities  of  the 
Office  of  Compliance  discussed  in  item 
1  and  added  to  section  551.102(d), 
therefore,  we  adopted  the  revision. 

4.  Section  551.104— Definition  of  Claim 

We  added  a  sentence  explaining  that 
the  term  "claim"  is  used  generically  in 
subpart  G  to  include  complaints  under 
the  child  Tabor  provisions  of  the  Act. 

5.  Section  551.104— Definition  ofDe 
Minimis  Activity  or  WoHctime 

One  agency  pointed  out  that  section 
785.47  of  tide  29,  Code  of  Federal 
Regulations,  requires  an  employer  to 
count  as  hours  worked  any  part, 
however  small,  of  the  employee's  fixed 
or  regular  working  time  or  practically 
ascertainable  period  of  time  the 
employee  is  regularly  required  to  spend 
on  assigned  duties. 

The  two  labor  organizations  pointed 
out  that  the  actual  amount  of  time 
involved  is  only  one  of  three  factors  to 
be  considered.  The  other  two  factors  are 
the  administrative  difficulty  of 
recording  small  amounts  of  time  and 
whether  the  work  is  performed  on  a 
regular  basis.  In  addition,  one  labor 


organization  suggested  that  the 
definition  be  clarified  to  mean  fewer 
than  a  total  of  ten  minutes  in  the  entire 
workday.  The  same  labor  organization 
stated  that  some  agencies  have  argued 
that  if  an  employee  performs  a  woA: 
activity  for  a  period  of  fewer  than  10 
minutes  at  the  beginning  of  a  workday 
and  fewer  than  10  minutes  at  the  end  of 
a  workday,  the  de  minimis  doctrine  can 
be  applied  even  though  the  total 
combined  time  for  the  employee 
exceeds  10  minutes  for  the  day.  This 
labor  organization  outlined  the  three 
factors  discussed  by  the  court  in  Lindow 
V.  U.S..  738  F.2d  1057  (9th  Cir.  1984). 

In  view  of  these  comments,  we 
deleted  the  proposed  definition  of  de 
minimis  activity  or  worktime.  We  may 
address  the  term  at  a  later  time. 

6.  Section  551 .104— Definition  of 
Discretion  and  Independent  Judgment 

One  labor  organization  stated  that  the 
proposed  definition  appears  to  require 
less  than  is  required  under  the 
Department  of  Labor's  regtdations  and 
suggested  that  the  definition  be  made 
more  similar  to  the  Department  of  Labor 
regulation  at  section  541.207(a)  of  tide 
29,  Code  of  Federal  Regulations.  The 
labor  organization  also  suggested  that 
we  add  to  proposed  paragraph  (3)  the 
following  sentence:  "The  discretion  and 
independent  judgment  exercised  must 
be  rcMd  and  substantial,  that  is,  they 
must  be  exercised  with  respect  to 
matters  of  consequence." 

After  carefully  weighing  this 
comment  against  the  need  for  OPM  to 
apply  the  letter  and  spirit  of  the  Act  in 
a  public  sector  context,  we  decided  not 
to  revise  the  proposed  definition.  Our 
proposed  definition  admowledges  that 
in  the  public  sector,  with  its 
responsibility  and  accountability  to  the 
general  public,  levels  of  review  are 
frequenUy  required.  We  believe  that 
paragraph  (3)  of  the  definition,  which 
states  that  decisions  made 
independentiy  must  be  significant  and 
then  amplifies  what  "significant" 
includes  veraus  what  it  does  not  extend 
to,  adequately  addresses  the 
conunentor's  concerns. 

7.  Section  551.104— Definition  of 
Employee 

The  agency  which  in  item  2  pointed 
out  that  members  of  the  Uniformed 
Services  are  not  covered  by  the  FLSA 
recommended  a  change  to  the  definition 
of  employee  to  reflect  this. 

We  adopted  the  reconunendation.  In 
proposed  paragraph  (1)  of  the  definition 
of  employee,  we  inserted  the  phrase  "as 
a  civilian"  before  the  phrase  "in  an 
executive  agency." 


One  individual  and  one  agency 
pointed  out  that  the  definition  of 
employee  should  include  the 
Government  Printing  Office.  The 
Congressional  Accountability  Act  of 
1995,  Pub.  L.  104-1,  amended  the  FLSA 
at  section  203(e)(2)(A)  of  tide  29,  United 
States  Code,  by  deleting  the  reference  to 
"unit[s]"  in  the  legislative  branch  in 
clause  (iii)  and  by  adding  a  new  clause 
(vi)  identifying  the  Government  Printing 
Office  as  a  public  agency  whose 
employees  are  covered  by  the  FLSA. 

OPM's  proposed  regulations  tracked 
the  law's  deletion,  but  not  the  addition. 
This  omission  was  imintentional.  We 
revised  the  definition  of  employee  by 
deleting  the  "or"  following  proposed 
paragraph  (3).  substituting  a  semicolon 
and  the  wrord  "or"  for  the  period 
following  proposed  paragraph  (4),  and 
adding  paragraph  (5)  naming  the 
Government  Printing  Office. 

0.  Section  551.104 — Definition  ofHoun 
of  Work 

One  labor  organization  suggested  that 
the  definition  of  hours  of  work  should 
state  that  all  interpretations  of  the 
FLSA.  including  Comptroller  Genmal 
decisions,  OPM  guidance,  and  agency 
policy  and  regulations,  must  be 
consistent  with  the  Act  and  Department 
of  Labor  regulations  in  order  to  be  valid. 

OPM  is  tasked  with  administering  the 
Act  consistent  with  the  Department  of 
Labor.  Our  regulations  accomplish  this. 
Therefore,  we  did  not  find  it  necessary 
to  adopt  this  suggestion. 

9.  Section  551.104 — Definition  of 
Management  or  General  Business 
Function  or  Supporting  Service 

We  revised  the  first  sentence  of 
proposed  paragraph  (2)  of  the  definition 
by  deleting  the  words  "general 
management,  business,  or  servicing 
functions"  and  substituting  in  their 
place  the  words  "management  or 
general  business  functions  or  supporting 
services"  to  be  consistent  with  wording 
elsewhere. 

Two  labor  organizations  contended 
that  the  proposed  definition  fails  to 
clearly  explain  the  type  of  work  which 
fails  under  the  administrative 
exemption. 

One  labor  organization  pointed  out 
that  the  Department  of  Labor  regiUation 
at  §  541.205(a)  of  tide  29,  Code  of 
Federal  Regulations,  clearly 
distinguishes  between  work  involving 
the  administrative  operations  of  an 
employer — which  is  exempt  worii — and 
"production"  work  which  involves 
performing  activities  that  carry  out  the 
day-to-day  functions  of  the  employer — 
which  is  nonexempt  worL 
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The  other  labor  organization 
suggested  tliat  to  clarify  the  definition  of 
management  or  general  businets 
function  or  supporting  service  and  make 
it  consistent  with  law,  the  following 
statement  should  be  added:  "Employees 
who  perform  the  day-to-day  activities 
necessary  for  an  agency  to  accomplish 
its  mission  do  not  qualify  as  performing 
'mHMBMnent  or  general  business 
functions  or  supporting  services.' 

We  believe  the  proposed  definition  is 
legally  correct 

10.  Section  551.104 — Definition  of 
Supervisory  and  Closely  Related  Work 

One  labor  organization  stated  that  the 
paragraph  (2)  of  the  proposed  definition 
of  supervisory  and  closely  related  work 
is  Ear  more  expansive  than  the 
Department  of  Labor  regulation  and 
perhaps  more  expansive  than  OPM 
intended.  The  labor  organization 
suggested  that  we  add  the  phrase 
"closely  related  work"  to  the  definitions 
and  adopt  the  definition  used  by  the 
Department  of  Labor  in  §  541.108  of  title 
29,  Code  of  Federal  Regulations. 

We  believe  the  proposed  definition  is 
legally  correct. 

]}.  Section  551.104 — Definition  of 
Temporary  Work  or  Duties 

We  had  an  inquiry  &om  an  agency 
panoBBelist  who  explained  that  the 
agency  in  question  has  a  number  of 
exempt  employees  whose  official 
position  descriptiomt  include  minor, 
nonexempt  duties.  The  agency  has 
correctly  determined  that  the  employees 
are  exempt.  The  employees,  however, 
are  being  required  to  perform  the 
nonexempt  work  included  in  the  official 
position  description  for  a  greater 
percentage  of  the  time  and  on  a  long- 
term,  but  temporary,  basis.  Under  our 
proposed  regulations,  the  agency  could 
aigue  that  the  work  is  not  "not 
consistent  with  the  employee's  official 
pfMition  description." 

We  revised  the  definition  by  inserting 
the  words  "the  primary  or  grade- 
controlling  duty  of  before  the  words 
"the  employee's  official  position 
description."  We  made  conforming 
changes  throughout  §  551.208. 

12.  Section  551.201— Agency  Authority 

Two  labor  organizations  commented 
on  this  section. 

One  labor  organization  suggested 
replacing  the  phrase  "makes  a 
determination"  with  "properly 
determines"  to  make  it  clear  that  the 
presumption  of  FLSA  coverage  can  be 
rebutted  only  by  a  proper  or  correct 
determination  that  the  exemption 
criteria  have  been  met 


We  adopted  the  suggestion.  We 
raviaed  the  first  sentence  of  proposed 
paragraph  551.201  by  deleting  "All 
employees  are"  and  substituting  "Each 
employee  is."  deleting  "makes  a 
deteftnination"  and  substituting 
"correctly  determines,"  deleting 
"position"  and  substituting  "employee 
clearly,"  and  adding  "and  such 
supplemental  interpretations  or 
instructions  issued  by  OPM"  after 
"subpart."  The  word  "clearly"  is  used 
to  make  this  principle  consistent  with 
thoee  expressed  in  proposed  paragraphs 
551.202  (a)  and  (b).  The  sentence  was 
then  moved  to  §  551.202  as  new 
paragraph  (a). 

The  other  labor  organization  stated 
that  agencies  do  not  need  to  be  told  to 
exempt  employees  because  they  already 
do  so  more  often  than  is  justified.  The 
labor  organization  recommended  that 
the  second  sentence  in  this  section  be 
deleted,  or  modified  by  inserting  the 
word  "clearly"  in  the  phrase  "any 
employee  who  meets  *  *  *"  to  Iw 
coiuistent  with  proposed  paragraphs  (a) 
and  (c)  of  §551.202  which  already  use 
the  word. 

In  this  instance,  we  did  not  adopt  the 
suggestion  to  use  the  word  "clearly." 
Instead,  we  modified  the  sentence  to 
better  reflect  an  agency's  authority  to 
designate  an  employee  FLSA  exempt. 
We  revised  the  second  sentence  in 
proposed  §  551.201  by  deleting  "must 
exempt  from  the  overtime  provisions  of 
the  Act  any  employee  who"  and 
substituting  "may  designate  an 
employee  FLSA  exempt  only  when  the 
agency  correctly  determines  that  the 
employee,"  and  inserting  "one  or  more 
of  after  "meets." 

13.  Section  551.202 — General  PrirKi pies 
Governing  Exemptions 

As  mentioned  in  item  12,  we  revised 
the  first  sentence  of  proposed  §  551.201 
and  added  it  as  the  first  general 
principle  und«'  $  551.202.  Accordingly, 
we  redesignated  proposed  paragraphs 
(a)  through  (h)  as  paragraphs  (b)  through 

(i). 

We  revised  the  first  sentence  of 
proposed  paragraph  (c)  (redesignated 
paragraph  (d))  by  deleting  the  words 
"All  employees  who  clearly  meet"  and 
substituting  "An  employee  who  clearly 
meets." 

One  labor  organization  commented  on 
proposed  paragraph  (d)(2)  (redesignated 
paragraph  (e)(2)).  It  is  the  labor 
organization's  opinion  that  all 
nonsupervisory  employees  performing 
technician  work  who  are  not  performing 
predominantly  administrative  functions 
are  nonexempt.  regardless  of  their  grade 
level.  The  labor  organization  suggests 
that  this  paragraph  be  revised  to  state 


that  all  employees  performing 
technician  work  are  nonexempt. 

Another  labor  organization 
commented  on  proposed  paragraph  (f) 
(redesignated  paragraph  (g)).  The  labor 
organization  suggested  that  the  example 
in  the  second  sentence  be  changed 
because  it  has  led  agencies  to 
incorrectly  designate  technicians  as 
FLSA  exempt  when  they  should  be 
FLSA  nonexempt 

We  did  not  adopt  either  suggestion. 
OPM  has  found  that  many  higher- 
graded  technical  employees  perform 
work  fully  comparable  to  work 
performed  by  professional  engineers, 
particularly  in  the  area  of  difficult, 
demanding,  and  original  equipment  and 
bcilities  design.  Such  employees  are 
correctly  determined  to  be  FLSA 
exempt 

One  individual  stated  that  proposed 
paragraph  (d)(3)  (redesignated  (e)(3)) 
concerning  FLSA  nonexempt  status  of 
employees  in  the  Aircraft  Cfperation, 
GS-2181.  series  is  inconsistent  with 
other  OPM  guidance  in  the  "Classifier's 
Handbook,"  "Introduction  to  the 
Position  Classification  Standards,"  and 
the  "Guide  to  Personnel  Data 
Standards."  The  individual  pointed  out 
that  Appendix  1  of  the  "Introduction  to 
the  Position  Qassification  Standards" 
lists  the  GS-2181  series  as  a  series  for 
which  a  two-grade  interval  pattern  is 
normal  and  the  GS-2181  classification 
standard  indicates  that  this  series  is 
two-grade  interval  in  a  footnote.  The 
individual  expressed  the  opinion  that  if 
a  position  is  considered  to  be  technical 
and  its  occupational  category  is 
designated  as  technical,  the  position 
should  not  be  identified  as  a  two-grade 
interval  series.  The  individual  suggested 
that  the  GS-2181  position  classification 
standard  and  Ap{>endix  1  of  "The 
Introduction  to  the  Position 
Classification  Standards"  be  revised  to 
delete  references  to  the  GS-2181  series 
as  two-grade  interval. 

Because  this  comment  addressed 
classification,  rather  than  FLSA,  issues, 
we  referred  this  comment  to  OPM's 
Office^  Classification. 

We  revised  the  third  sentence  of 
proposed  paragraph  (g)  (redesignated 
paragraph  (h))  by  deleting  the  phrase 
"exempting  the  employee"  and 
substituting  "designating  an  employee 
FLSA  exempt"  to  be  consistent  with 
wording  elsewhere. 

14.  Section  55l.204(af — Exemption  of 
Federal  Wage  System  Employees 

We  revised  proposed  paragraphs  (a) 
and  (b)  by  deleting  the  word  "under" 
and  substituting  "in"  to  be  consistent 
with  §551.203. 
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15.  Section  551.205— Executive 
Exemption  Criteria 

Two  labor  organizations  stated  that  it 
is  a  mistake  to  eliminate  the 
requirement  that  in  order  to  qualify 
under  the  executive  exemption  an 
employee  must  customarily  and 
regularly  direct  the  work  of  at  least  three 
subordinate  employees.  The  labor 
organizations  argued  that  agencies         v 
frequenUy  classify  employees  who  serve 
as  lead  workera  as  exempt  under  the 
executive  exemption  criteria  and  that 
the  numerical  requirement  helps  to 
clarify  that  employees  who  perform 
minirnal  supervisory  duties  do  not  Ml 
under  this  exemption.  They  predict  that 
agencies  will  claim  the  individual 
employees  who  work  «vith  other 
employees  and  who  make 
recommendations  regarding  their  work 
will  qualify  for  the  executive  exemption 
simply  if  the  employees  exercise  some 
independence  in  their  own  work.  They 
state  that  this  may  arise  if  employees 
work  in  teams  and  have  no  direct 
supervisory  authorify  over  team 
members  but  instead  one  of  the  team 
members  acts  as  a  team  leader.  Even  if 
the  team  leader  assignment  is  rotated 
among  members  of  the  team,  an  agency 
jnay,  under  the  proposed  regulation, 
claim  that  the  employee  meets  the 
executive  exemption  criteria.  The  labor 
organizations  also  stated  that  the 
numerical  requirement  is  consistent 
with  the  Department  of  Labor 
regulations. 

We  did  not  adopt  this  suggestion.  The 
original  numerical  requirement  of  at 
least  three  subordinate  employees  was 
based  on  the  Supervisory  Grade 
Evaluation  Guide.  That  guide  was 
replaced  by  the  General  Schedule 
Supervisory  Guide  which  does  not  have 
a  niunerical  requirement  We  also 
recognized  that  OPM's  requirement  of 
three  or  more  subordinate  employees 
was  inconsistent  with  Department  of 
Labor's  regulations.  Instead  of  changing 
to  an  arbitrary  number,  we  chose  to  use 
the  plural  "employees"  which  implies 
"two  or  mote." 

16.  Section  551.206— Adrrunistrative 
Exemption  Criteria 

One  agency  conunented  that  the 
criterion  in  proposed  paragraf^  (aMl) 
under  the  primary  dufy  test  could  lead 
to  an  incorrect  and  overly  broad 
application  of  the  exemption  and  be 
inconsistent  with  Department  of  Labor's 
application  of  the  Act  to  the  private 
sector. 

This  comment  addresses  a  well- 
established  provision  in  the  currandy 
published  regulations.  Our  experience  is 


that  the  provision  as  currenUy 
published  is  sufficient 

We  revised  proposed  paragraph  (a)(2) 
by  deleting  the  phrase  "general 
management  or  business  functions"  and 
substituting  in  its  place  "management  or 
general  business  functions"  to  be 
consistent  with  wording  elsewhere. 

We  revised  the  headings  of  proposed 
paragraphs  (b)  and  (c)  by  inserting  the 
word  "test"  before  the  |>eriods. 

17.  Section  551.207 — Professional 
Exemption  Criteria 

Several  commentors  pointed  out  that 
proposed  paragraph(a)(3)  is  more 
expansive  than  the  law  pertaining  to 
employees  in  the  computer  software 
field  (Public  Law  101-583, 104  Stat 
2871,  November  15, 1990). 

One  labor  organization  suggested  that 
in  order  to  clar^  the  limited  scope  of 
the  exemption  forwoilc  in  computer- 
related  occupations,  OPM's  proposed 
regulations  should  include  a  provision 
similar  to  §  541.303(c)  of  tiUe  29,  Code 
of  Federal  Regulations  which  provides 
that  the  professional  exemption  only 
applies  to  highly  skilled  employees  who 
have  achievml  a  level  of  proficiency  in 
the  theoretical  and  practical  application 
of  a  body  of  highly-specialized 
knowledge  in  computer  systems 
analysis,  programming,  and  software 


le  same  labor  organization  also 
suggested  that  the  proposed  regulation 
should  also  include  a  provision 
analogous  to  §  541.303(d)  of  title  29, 
Code  of  Fedoal  R^ulations,  which 
provides  that  the  exemption  does  not 
include  "employees  engaged  in  the 
operation  of  computers  or  in  the 
manufactitfe,  repair,  or  maintenance  of 
computer  hardware  and  related 
equipment"  or  employees  whose  work 
is  dependent  on  onnputers  but  who  do 
not  work  in  computer  systems  analysis 
or  computer  programming  occupations. 

The  tabm  (wganization  mrther 
suggested  that  the  exemption  does  not 
include  employees  engaged  in  the 
operation  of  computers  or  in  the 
manufacture  of  computer  hardware  and 
related  equipment,  or  employees  whose 
work  is  dependent  on  computers  but 
who  do  not  work  in  computer  systems 
analysis  or  computer  programming 
occupations. 

Public  Law  101-583  (104  Stat  2871, 
November  15, 1990)  provides  that 
employees  performing  such  work  may 
be  designated  FLSA  exempt  as 
executive,  administrative,  or 
profiessional  employees.  The  law  also 
states  that  "if  such  employees  are  paid 
on  an  hourly  basis  they  shall  be  exempt 
only  if  their  hourly  rate  of  pay  is  at  least 
6^/i  times  greater  than  the  applicable 


minimum  wage "  Sectkm  13(a)  of 

the  Act  was  amended  to  read  "in  the  - 
case  of  an  employee  who  is 
compensated  on  an  hourly  basis,  is 
compensated  at  a  rate  not  less  than 
$27.63  an  hour."  Proposed  paragraph 
(a)(3)  essentially  restates  the  criteria  in 
section  213(aHl7)  of  tide  29,  United 
States  Code,  for  exempting  from  the 
FLSA  certain  employees  who  worii  with 
computers.  The  regulation  does  not 
include  a  salary-based  test  because  the 
Department  of  Labor  has  determined 
that  such  tests  do  not  apply  to  public 
employees  (see  §  541. 5d  of  title  29.  Code 
of  Federal  Kegulations). 

Commentors  suggested  that  we  further 
explain  the  scope  o/f  this  exemption.  We 
considered  this  suggestion,  but 
concluded  that  the  language  in  the 
proposed  rq;ulation  is  sufficient 

Ine  citation  in  proposed  piuagraph 
(a)(3)(iv)  was  published  as  "(a)(3)(i). 
(3)(ii),  and  (3Kiii)."  We  revised  die 
citation  to  read  "(B)(3Ki),  (a)(3)(ii).  and 
(a)(3)(iii)"  to  be  consistent  with  the 
citation  in  proposed  paragraph 
551.208(d)(2)  which  reads  "(dK2Xi)  and 

(d)(2Mii). 

We  revised  the  heading  of  proposed 
paragraph  (b)  by  deleting  the  words  "in 
nature"  and  substituting  in  their  place 
the  words  "work  test" 

We  revised  the  heading  of  proposed 
paragraph  (c)  by  inserting  the  word 
"test"  before  the  period.  • 

18.  Section  551 .206— Effect  of 
Performing  Temporary  Work  or  Duties 
on  FLSA  Exemption  Status 

As  explained  in  item  11,  we  inserted 
the  words  "the  jHimaiy  or  grade- 
controlling  duty  of  in  pnpoaed 
paragraphs  (a)(1),  (bXl).  (cXl),  and 
(c)(3). 

To  avoid  any  possible  confusion  oo 
the  part  of  agencies  or  employees,  we 
insorted  the  word  "calendar"  before  the 
word  "days"  in  propoeed  paragraphs 

(bKlXi).  (bX2Xii).  (cXlXD  and  (cX2Xii). 

One  labor  oiganization  took  issue 
with  proposed  paragraphs  (bXlXi)  and 
(bX2)(i)  which  state  that  the  period  of 
temporary  woric  or  duties  must  exceed 
30  days  (now  refierred  to  as  the  "SO-day 
test").  The  labor  organization 
incorrecdy  believed  the  OPM  was 
ignoring  the  workweek  basis  of  the 
FLSA  and  suggested  that  OPM  should 
provide  that  exemption  determinations 
be  made  on  a  worlcweek  basis  for 
temporary  assignments  of  5  workdajrs  or 
more.  We  did  not  adopt  the  suggestion. 

We  believe  that  this  suggestion,  if 
adopted,  would  place  an  extreme 
administrative  burden  on  agencies.  The 
Act  takes  a  single  workweek  as  its 
standard,  that  is,  a  workweek  is  the  unit 
of  time  used  as  the  basis  for  appl]ring 
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overtime  standards  under  the  Act.  It 
would  be  administratively  burdensome 
for  Federal  agencies  to  have  to  make  this 
determination  each  week.  OPM  adopted 
the  30-day  test  to  ease  this 
administrative  burden  on  agencies  but 
the  weekly  standard  still  applies  for  pay 
purposes.  The  30-day  test  is  well 
established  and  has  been  unchanged  in 
regulation  since  January  1988.  The 
revision  of  this  section  makes  clear  to 
agencies  and  employees  agencies' 
responsibilities  regarding  an  employee 
who  must  temporarily  perform  work  or 
duties  that  are  not  consistent  with  the 
primary  or  grade-controlling  duty  of  the 
employee's  official  position  description. 

In  the  heading  of  proposed  paragraph 
(b)(l)(iii),  we  made  the  word 
"situations"  singular  to  parallel 
proposed  paragraph  (c)(l)(iii). 

In  proposed  fwragraph  (c)(l)(ii),  we 
added  the  words  "or  duty"  to  the 
paragraph  heading  to  parallel  paragraph 
(b)(l)(ii). 

We  italicised  the  heading  of  proposed 
paragraph  (c)(3). 

19.  Section  551.209 — Foreign 
Exemption  Criteria 

In  proposed  paragraph  (a),  we 
italicized  the  words  "all"  and  "any." 

We  changed  the  period  at  the  end  of 
the  introductory  language  of  proposed 
paragraph  (b)  to  a  colon. 

20.  Section  551.211— Statutory 
Exclusion 

One  labor  organization  pointed  out 
that  the  statutory  exclusion  in  proposed 
§551.211  goes  beyond  the  statutory 
provision  on  which  it  is  based.  The 
Customs  Officers  Pay  Reform  Act 
(Customs  Pay  Act),  codified  at  section 
267  of  title  19,  United  States  Code 
(U.S.C),  provides  that  "a  customs 
officer  who  receives  overtime  pay  under 
subsection  (a)  of  this  section  or 
premium  pay  under  subsection  (b)  of 
this  section  for  time  worked  may  not 
receive  pay  or  other  compensation  for 
that  work  under  any  other  provision  of 
law."  (Emphasis  added.)  Under  the 
statute,  a  customs  officer  cannot  receive 
FLSA  overtime  pay  for  the  same  work 
for  which  the  officer  received  overtime 
pay  or  premium  pay  under  the  Customs 
Pay  Act.  Proposed  section  551.211  goes 
beyond  the  statute  because  it  completely 
excludes  customs  officers  from  the 
overtime  pay  and  hours  of  work 
provisions  of  the  FLSA.  The  labor 
organization  stated  that  there  are  a 
number  of  circumstances  in  which  the 
Customs  Pay  Act  does  not  provide 
overtime  pay  for  particular  work  but  the 
FLSA  does.  For  example,  under  section 
267(a)(1)  of  the  Customs  Pay  Reform 
Act.  an  employee  is  entitled  to  overtime 


pay  only  when  he  or  she  is  "officially 
assigned  to  perform  work."  Unlike  the 
FLSA,  the  Customs  Pay  Act  does  not 
provide  overtime  pay  for  work  that  an 
employee  is  suffered  or  permitted  to 
perform.  The  labor  organization  further 
stated  that  the  United  States  Customs 
Service  has  taken  the  position  that  the 
Customs  Pay  Act  does  not  authorize 
overtime  pay  for  training,  even  when 
such  training  is  required  by  the  agency. 
It  is  Customs'  position  that  training  is 
not  "work"  under  section  267(a)(1). 
According  to  Customs,  training  time  is 
compensable  only  for  employees  who 
are  FLSA  covered.  Customs  has  also 
taken  the  position  that  certain  travel 
time  is  not  compensable  under  the 
Customs  Pay  Act.  The  FLSA,  however, 
provides  compensation  for  some  travel 
time  and  for  time  spent  in  training  when 
required  by  the  agency  (see  section 
410.402(d)  of  title  5,  Code  of  Federal 
Regulations).  The  labor  organization 
pointed  oat  that  the  Customs  Pay  Act 
does  not  exclude  customs  officers  from 
compensation  for  these  hours  under  the 
FLSA. 

We  revised  proposed  §551.211  by 
quoting  the  Customs  Pay  Act.  We 
deleted  the  first  sentence  and  in  its 
place  is  substituted  "A  customs  officer 
who  receives  overtime  pay  under 
subsection  (a)  or  premium  pay  under 
subsection  (b)  of  section  267  of  title  19, 
United  States  Code,  for  time  worked 
may  not  receive  pay  or  other 
compensation  for  that  work  under  any 
other  provision  of  law."  We  revised  the 
second  sentence  by  deleting  "a  customs 
inspector."  inserting  "a  United  States 
Customs  Service"  before  "supervisory," 
inserting  "or  nonsupervisory"  after 
supervisory,  deleting  "a  canine 
enforcement  officer"  before 
"supervisory."  and  inserting  "or        ' 
nonsupervisory"  after  "supervisory." 

21.  Section  551.601 — Minimum  Age 
Standards 

One  agency  suggested  that  the 
reference  to  section  3(1)  in  proposed 
paragraphs  (a)  and  (b)  be  corrected  to 
substitute  a  lower-case  letter  L  for  the 
Arabic  numeral  one  inside  the 
parentheses.  We  made  this  correction. 

22.  Section  551.602 — Responsibilities 

One  agency  suggested  that  it  would  be 
helpful  to  Federal  agencies  to  provide  a 
citation  to  the  Department  of  Labor's 
child  labor  regulations. 

We  agree.  We  revised  the  first 
sentence  of  proposed  paragraph  (a)  by 
inserting  "in  part  570  of  title  29,  Code 
of  Federal  Regulations."  before  the 
phrase  "by  the  Secretary  of  Labor." 

One  agency  noted  the  reference  to 
"claims"  in  subpart  F  and  the  inclusion 


of  child  labor  "claims"  in  subpart  G. 
The  agency  stated  that  this  seems 
somewhat  anomalous  in  that  the 
enforcement  mechanism  for  the  child 
labor  provisions  of  the  FLSA  is  the 
assessment  of  civil  money  penalties 
pursuant  to  section  261(e)  of  title  29, 
United  States  Code,  payable  to  the 
Federal  Government  by  violating 
employers.  This  is  in  contrast  to  the 
assertion  of  wage  claims  under  sectioiu 
16(b)  and  16(c)  of  the  FLSA  by  the 
Administrator  or  by  an  employee, 
resulting  in  the  possible  payment  of 
back  wages  and  liquidated  damages  to 
the  employee. 

We  revised  proposed  paragraph  (b)  by 
deleting  the  word  "claims"  and 
substituting  in  its  place  the  word 
"complaints"  and  we  made  conforming 
changes  in  §§  551.701(a)  and  551.702(a). 

23.  Section  551.701 — Applicability 

We  revised  proposed  paragraph  (a)  by 
deleting  the  word  "claims"  from  the 
phrase  "claims  arising  under  the  child 
labor  provision"  and  substituting  the 
word  "complaints"  in  its  place.  As 
explained  in  item  4,  the  term  "claim"  is 
used  generically  in  subpart  G  to  include 
complaints  under  the  child  labor 
provisions  of  the  Act 

24.  Section  551.702 — Time  Limits 

We  revised  the  first  sentence  of 
proposed  paragraph  (a)  by  deleting  the 
words  "may  file  an  FLSA  claim  at  any 
time"  and  substituting  in  their  place  the 
words  "may  at  any  time  file  a 
complaint"  and  inserting  the  words  "an 
FLSA  claim"  before  the  word 
"challenging." 

One  labor  organization  argued  that  the 
applicable  statute  of  limitations 
continues  to  be  6  years  under  the 
Barring  Act  (section  3702(b)(1)  of  title 
31 ,  United  States  Code), 
notwithstanding  the  enactment  of  Pub. 
L.  104-52  (109  Stat.  468-69  (1995))  and 
the  decision  in  Adams  v.  Bowsher,  946 
F.Supp.  37  (D.C.D.C.  1996). 

It  is  OPM's  position  that  the  law  and 
court  decision  established  a  2-year 
statute  of  limitations  (3-year  for  willful 
violations). 

Another  labor  organization  noted  that 
proposed  paragraph  (c)  permits  a 
claimant  to  file  a  claim  either  with  the 
agency  employing  the  claimant  during 
the  claim  period  or  with  OPM.  The 
labor  organization  stated  that  there 
should  be  a  provision  allowing  the 
claimant  the  option  to  file  the  claim 
with  OPM  to  resolve  the  claim  if  the 
agency  fails  to  issue  a  decision  on  a 
claim  filed  with  it  within  six  months. 
This  would  preclude  an  agency  from 
preventing  an  employee  from  receiving 
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compensation  by  sinq>ly  refusing  to 
process  the  claim. 

We  did  not  adopt  this  suggestion. 
Nothing  in  OPM's  regulations  precludes 
an  emplojree  from  withdrawing  a  claim 
submitted  to  an  agency  and  submittmg 
the  claim  to  OPM.  if  the  employee 
believes  the  agency  is  taking  too  long  to 
decide  the  claim. 

25.  Section  551.703— Avenues  of  Review 

Two  labor  organizatioDS  noted  that 
proposed  paragraph  (a)  means  that  a 
claimant  who  is  covered  by  a  collective 
bargaining  agreement  that  does  not 
exclude  FLSA  matters  for  only  part  of  a 
claim  period,  the  claimant  would  be 
precluded  from  filing  a  claim  with  OPM 
for  the  period  of  time  that  the  claimant 
was  not  covered  by  the  agreement.  The 
labor  organizations  siiggested  that  the 
paragraph  be  rewritten  to  state  that  a 
claimant  is  limited  to  using  the 
negotiated  grievance  procedure  as  the 
exclusive  administrative  remedy  for 
only  time  periods  in  which  he  or  she 
was  a  member  of  a  bargaining  imit  and 
covered  by  a  collective  bargaining 
agreement  which  did  not  exclude  FLSA 
matten. 

We  did  not  adopt  the  suggestion  for 
two  reasons.  First,  Carter  v.  Gibbs,  909 
F.2d  1452  (Fed.  Cir.  1990),  ceit.  denied. 
Ill  S.Ct  46  (1990).  established  the 
principle  that  the  negotiated  grievance 
procedure  is  the  only  administrative 
avenue  open  to  an  employee  covered  by 
a  collective  bargaining  agreement  that 
does  not  exclude  FLSA  matters.  Second, 
if  a  claimant  were  permitted  to  split  the 
claim  period  between  two  avenues  of 
review,  different  and  conflicting 
decisions  might  be  reached,  neither 
binding  on  the  other. 

We  revised  the  introductory  language 
of  proposed  paragraph  (b)  by  inserting 
the  phrase  "but  not  both 
simultaneously"  before  the  word 
"regarding"  to  make  it  clear  that  an 
employee  may  not  file  the  same  claim 
widi  the  agency  and  OPM 
simultaneously. 

One  labor  organization  stated  that  the 
regulations  should  make  it  clear  that 
employees  have  a  right  to  proceed  to 
court  with  FLSA  claims  independently 
of  their  right  to  file  a  claim  with  OPM. 

Proposed  paragraph  (c)  states  that 
nothing  in  subpart  G  limits  the  right  of 
a  claimant  to  bring  an  action  in  an 
appropriate  United  States  court,  and 
that  OPM  will  not  decide  an  FLSA 
claim  that  is  in  litigation.  We  believe  the 
proposed  (>aragraph  is  sufficient 

The  same  labor  organization 
suggested  that  employees  should  be 
advised  that  the  filing  of  a  claim  with 
OPM  or  an  agency  will  not  toll  the 


statute  of  limitations  governing  FLSA 
claims  filed  in  court 

We  agree  that  this  would  be  helpful 
to  employees  and  added  such  language 
as  the  second  sentence  of  proposed 
paragraph  (c). 

26.  Section  551.704 — aaimant's 
Representative. 

Two  labor  organizations  interpreted 
the  third  sentence  of  the  introductory 
language  to  proposed  §551.704  (which 
states  "A  representative  has  no  right  to 
participate  in  OPM  fact-finding")  to 
mean  that  a  claimant  would  be  limited 
to  self-representation  and  pointed  out 
that  this  conflicts  with  the  first  senteiKe 
which  permits  the  designation  of  a 
representative  to  assist  in  preparing  or 
presenting  a  claim. 

We  intended  to  make  the  point  that  an 
employee  representative  may  not  be 
present  or  listen  in  on  fact-finding 
interviews  conducted  by  OPM  as  a 
matter  of  right  Rather  OPM,  at  its 
discredon,  may  invite  the  employee 
representative  to  participate.  We  revised 
the  sentence  in  question  to  make  this 
clear. 

27.  Section  551.705— Form  and  Content 
of  an  FLSA  Claim. 

We  deleted  the  heading  of  proposed 
section  551.705  and  substituted  in  its 
place  the  heading  "Filing  an  FLSA 
claim." 

One  individual  remarked  that 
according  to  proposed  fwragraph  (a)  "a 
non-unit  employee  can  file  an  FLSA 
claim  with  the  agency,  and  the  agency 
can  either  adjudicate  it  or  forward  it  to 
OPM  without  taking  any  action." 

This  is  not  what  we  intended. 
Therefore,  we  have  revised  the  second 
sentence  by  deleting  the  phrase  "At  the 
discretion  of  the  agency"  and . 
substituting  "At  the  request  of  the 
claimant" 

The  individual  also  asked  whether  an 
employee  may  appeal  to  OPM  if  the 
agency  adjudicates  the  claim. 

We  redesignated  proposed  paragraphs 
(a)  and  (b)  as  (b)  and  (c)  and  added  new 
paragraph  (a)  which  states  that  an 
employee  may  file  a  claim  with  either 
the  agency  or  with  OPM,  but  may  not 
pursue  the  same  claim  simultaneously 
with  the  agency  and  OPM.  We 
encourage,  but  do  not  require,  claimants 
to  obtain  decisions  on  claims  bom  their 
agency  before  filing  a  claim  with  OPM. 
We  also  explain  that  a  claimant  may  file 
a  claim  with  OPM  after  receiving  an 
imfavorable  decision  from  the  agency 
but  may  not  file  a  claim  with  the  agency 
after  getting  an  unfavorable  decision 
frtjm  OPM. 

Regarding  the  requirement  in 
proposed  paragraph  (b)(7)  (redesignated 


as  paragraph(cM7))  tli^  a  claim  must 
include  evidence  that  the  claim  period 
was  preserved,  one  labor  organization 
pointed  out  that  claimants  may  not 
realize  the  importance  of  retaining  sudi 
documentation.  The  labor  ofgnaization 
recommended  that  the  regulation 
include  a  statement  that  ^  the  claimant 
does  not  have  evidence  showing  the 
claim  was  filed,  proof  may  be  provided 
by  documents  in  agency  records. 

We  did  not  adopt  this 
recommendation.  Proposed  paragraph 
551.702(c)  states  cleariy  that  the 
claimant  is  responsible  Cor  proving 
wdien  the  claim  was  received  by  the 
agency  or  OPM  and  that  the  claimant 
should  retain  documentation  to 
establish  when  the  claim  was  received 
by  the  agency  or  OPM.  such  as  by  filing 
the  claim  using  certified,  return  receipt 
mail,  or  by  requesting  that  the  agency  or 
OPM  provide  written  acknowledgment 
of  receipt  of  the  claim.  The  last  sentence 
in  proposed  paragraph  551.702(c) 
explains  why  such  dociunentation  is 
important,  that  is,  if  a  claim  for  back  pay 
is  established,  the  claimant  will  be 
entitled  to  pay  for  a  period  of  up  to  2 
years  (3  years  for  a  willful  violatiiui) 
back  from  the  date  the  claim  was 
received.  Further,  proposed  paragraphs 
551.709(a)  and  (b)  provide  for  the 
release  of  information  from  an  FLSA 
claim  file  to  the  parties  concerned,  that 
is.  the  claimant,  any  representative 
designated  in  writing  b^  the  claimant, 
and  any  representative  of  the  agency  or 
OPM  involved  in  the  proceeding.  Thus, 
the  claimant  or  the  claimant's 
representative  can  obtain  documents 
regarding  the  claim,  including 
documentation  of  when  the  claim  was 
received  by  the  agency  or  OPM. 

One  labor  organization  suggested  that 
in  cases  where  the  employee  filed  with 
an  agency  but  withdrew  the  claim  and 
submitted  it  to  OPM,  the  date  the  claim 
was  filed  with  the  agency  should  be  the 
relevant  date  for  determining  back  pay. 

This  provision  already  exists  in 
proposed  paragraph  (b)(7)  (redesignated 
as  paragraph  (c)(7)). 

28.  Sections  551.706— Responsibilities 

Two  labor  oiganizations  argued  that 
the  time  limit  of  15  woiiuiays  in 
proposed  paragraph  (a)(1)  is  too 
restrictive.  One  of  the  labor 
organizations  objected  to  the  claimant 
being  subject  to  a  penalty  (denial  of  the 
claim)  if  requested  information  is  not 
received  by  OPM  within  15  workdays 
without  a  corresponding  penalty  for  the 
agency  should  the  agency  not  provide 
requested  information  to  OPM  within  15 
workdays.  The  labor  organization 
pointed  out  that  claimants  may  not 
realize  that  they  need  to  request  an 
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extension  if  they  need  more  time  to 
provide  requested  information. 

We  revised  the  nrst  sentence  of 
proposed  paragraph  (a)(1)  by  inserting 
"the  claimant  or  the  claimant's 
representative  requests  additional  time 
and"  after  "unless."  We  made 
corresponding  changes  in  proposed 
§551.707. 

We  revised  the  fourth  sentence  of 
proposed  paragraph  (aKl)  and  the  last 
sentence  of  proposed  paragraph  (b)  by 
deleting  the  word  "denied"  and 
substituting  in  its  place  the  word 
"cancelled"  to  be  consistent  with 
changes  we  made  to  proposed  §  551.707. 

One  labor  organization  reasoned  that 
much  of  the  information  necessary  to 
support  a  claim  is  in  the  exclusive 
control  of  the  agency.  The  labor 
organization  suggested  that  OPM  add  a 
statement  that  upon  request,  and  subject 
to  any  Privacy  Act  restrictions,  agencies 
will  provide  a  claimant  with 
information  relevant  to  the  claimant's 
claim. 

We  agree  that  this  would  further 
impress  upon  agencies  their 
responsibilities  in  FLSA  claims  and 
have  added  a  such  a  statement  as  a  new 
paragraph  (b)(3).  We  redesignated 

Proposed  paragraph  (bK3)  as  paragraph 
»)(4). 

We  revised  proposed  paragraph  (bK3) 
(redesignated  as  paragraph  (b)(4))  by 
inserting  the  words  "the  agency  requests 
additional  time  and"  after  the  word 
"unless"  to  be  consistent  with  wording 
elsewhere. 

29.  SecUon  551.707— Withdrawal  or 
Denial  of  an  FLSA  Claim 

We  revised  the  section  heading  by 
deleting  "denial"  and  substituting 
"cancellation"  and  revised  proposed 
paragraph  (b)  by  deleting  "denied"  and 
"deny"  and  substituting  "cancelled" 
and  "cancel"  and  inserting  "the 
claimant  or  the  claimant's 
representative  requests  additional  time 
and"  before  "OPM."  With  these 
changes,  we  believe  the  regulation  states 
clearly  enough  that  a  claimant  or 
claimant's  representative  can  avoid 
cancellation  of  a  claim  by  requesting 
and  receiving  an  extension.  Proposed 
paragraph  (b)  also  states  that  a  cancelled 
claim  may  be  reconsidered  by  OPM  if 
the  claim  shows  that  circumstances 
beyond  the  claimant's  control  prevented 
pursuit  of  the  claim. 

30.  Section  551.708— Finality  and  Effect 
of  OPM  FLSA  Claim  Decision 

One  labor  organization  stated  that  the 
proposed  regulations  do  not  address  the 
right  of  appeal  from  OPM  FLSA  claim 
determinations  and  suggests  that  the 
regulations  should  do  so. 


Proposed  §  551.708  states  that  OPM 
may  reconsider  a  decision  upon  a 
showing  that  material  information  was 
not  considered  or  there  was  a  material 
error  of  law,  regulation,  or  fact  in  the 
original  decision. 

31.  Section  551.709 — Availability  of 
bifonnation 

We  added  the  words  "before 
disclosing  the  information  contained  in 
an  FL.SA  claim  file  to  the  parties 
concerned"  to  the  end  of  the  second 
sentence  in  proposed  paragraph  (b)  to 
make  clear  that  this  sanitized 
information  being  released  only  to  the 
parties  concerned  with  the  claim. 

32.  Section  551.710 

Under  the  address  of  the  OPM 
Washington.  DC  Oversight  Division,  the 
District  of  Columbia  is  indented. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  551 

Government  employees.  Wages. 
U.S.  Office  of  Pertonnel  Management 
laakaK.  Lachance, 
Director. 

For  the  reasons  stated  in  the 
preamble,  the  Office  of  Personnel 
Management  amends  5  CFR  part  551  as 
follows: 

1.  The  title  and  authority  citation  for 
part  551  continues  to  read  as  follows: 

PART  551— PAY  ADMtNISTRATlON 
UNDER  THE  FAIR  LABOR 
STANDARDS  ACT 

Anthority:  5  U.S.C  5542(c);  Sec.  4(0  of  the 
Foj'r  Labor  Standards  Act  of  1938,  as 
amended  by  Pub.  L.  93-259,  OS  Stat.  55  (29 
U.S.C.  204f). 

2.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A— Q«n«nl  Provisions 

Sec. 

551.101  General. 

551.102  Authority  and  administration. 

551.103  Coverage. 

551.104  Definitions. 


1561.101 

(a)  The  Fair  Labor  Standards  Act  of 
1938,  as  amended  (referred  to  as  "the 
Act"  or  "FLSA"),  provides  for  minimum 
standards  for  both  wages  and  overtime 
entidement.  and  delineates 
administrative  procedures  by  which 
covered  worktime  must  be 
compensated.  Included  in  the  Act  are 


provisions  related  to  child  labor,  equal 
pay,  and  portal-to-portal  activities.  In 
addition,  the  Act  exempts  specified 
employees  or  groups  of  employees  from 
the  application  of  certain  of  its 
provisions.  It  prescribes  penalties  for 
the  commission  of  specifically 
prohibited  acts.  ^ 

(b)  This  part  contains  the  regulations, 
criteria,  and  conditions  that  the  Office 
of  Personnel  Management  has 
prescribed  for  the  administration  of  the 
Act.  This  part  supplements  and 
implements  the  Act,  and  must  be  read 
in  conjunction  with  it. 

fSS1.102    AuttKWtty  and  adminislralion. 

(a)  Office  ofPersofinel  Management. 
Section  3(e)(2)  of  the  Act  authorizes  the 
application  of  the  provisions  of  the  Act 
to  any  person  employed  by  the 
Government  of  the  United  States,  as 
specified  in  that  section.  Section  4(f)  of 
the  Act  authorizes  the  Office  of 
Personnel  Management  (OPM)  to 
administer  the  provisions  of  the  Act. 
OPM  is  the  administrator  of  the 
provisions  of  the  Act  with  respect  to  any 
person  employed  by  an  agency,  except 
as  specified  in  paragraphs  (b),  (c),  and 
(d)  of  this  section. 

(b)  The  Equal  Employment 
Opportunity  Commission  administers 
the  equal  pay  provisions  contained  in 
section  6(d)  of  the  Act. 

(c)  The  Department  of  Labor 
administers  the  Act  for  the  following 
United  States  Government  entities: 

(1)  The  Library  of  Congress; 

(2)  The  United  States  Postal  Service; 

(3)  The  Postal  Rate  Conunission;  and 

(4)  The  Tennessee  Valley  Authority. 

(d)  Ofpce  of  Compliance.  The 
Congressional  Accountability  Act  of 
1995,  as  amended,  sections  1301  et  seq. 
of  title  2,  United  States  Code,  extends 
rights  and  protections  of  the  FLSA  to 
employees  of  the  following  United 
States  Government  entities,  and  assigns 
certain  administrative  responsibilities  to 
the  Office  of  Compliance: 

( 1 )  The  United  States  House  of 
Representatives; 

(2)  The  United  States  Senate;: 

(3)  The  Capitol  Guide  Service; 

(4)  The  Capitol  Police; 

(5)  The  Congressional  Budget  Office; 

(6)  The  Office  of  the  Architect  of  the 
Capitol; 

(7)  The  Office  of  the  Attending 
Physician;  and 

(8)  The  Office  of  Compliance. 

1551.103    Coverage. 

(a)  Covered.  Any  employee  of  an 
agency  who  is  not  specifically  excluded 
by  another  statute  is  covered  by  the  Act. 
This  includes  any  person  who  is — 

(1)  Defined  as  an  employee  in  section 
2105  of  title  5,  United  SUtes  Code; 
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(2)  A  civilian  employee  appointed 
under  other  appropriate  authority;  or 

(3)  Suffered  or  permitted  to  work  by 
an  agency  whether  or  not  formally 
appointed. 

(b)  Not  covered.  The  following 
persons  are  not  covered  under  the  Act: 

(1)  A  person  appointed  under 
appropriate  authority  without 
compensation; 

(2)  A  trainee; 

(3)  A  volunteer;  or 

(4)  A  member  of  the  Uniformed 
Services. 

1561.104    OefinMons. 

In  this  part — 

Ad  or  FLSA  means  the  Fair  Labor 
Standards  Act  of  1938,  as  amended  (29 
U.S.C  201  et  seq.). 

Administrative  employee  me&ns  an 
employee  who  meets  the  criteria  in 
§551.206. 

Agency,  for  purposes  of  OPM's 
administration  of  the  Act,  means  any 
instrumentality  of  the  United  States 
Government,  or  any  constituent  element 
thereof  acting  directly  or  indirectly  as 
an  employer,  as  this  term  is  defined  in 
section  3(d)  of  the  Act  and  in  this 
section,  but  does  not  include  the  entities 
of  the  United  States  Government  listed 
in  §  551.102(c)  for  which  the 
Department  of  Labor  administers  the 
Act  or  §  551.102(d)(1)  through  (8), 
whose  employees  are  covered  by  the 
Congressional  Accountability  Act  of 
1995,  as  amended,  which  makes 
applicable  the  rights  and  protections  of 
the  FLSA  and  assigns  certain 
administrative  responsibilities  to  the 
Office  of  Compliance. 

Claim  means  a  written  allegation  from 
a  current  or  former  employee 
concerning  his  or  her  FLSA  exemption 
status  determination  or  entitlement  to 
minimum  wage  or  overtime  pay  for 
work  performed  under  the  Act  The 
term  "claim"  is  used  generically  in 
subpart  G  of  this  part  to  include 
complaints  under  the  child  labor 
provisions  of  the  Act. 

Claim  period  means  the  time  during 
which  the  cause  or  basis  of  the  claim 
occurred. 

Claimant  means  a  current  or  former 
employee  who  files  an  FLSA  claim. 

Customarily  and  regularly  means  a 
frequency  which  must  be  greater  than 
occasional  but  which  may  be  less  than 
constant.  For  example,  the  requirement 
in  §  551.205(a)(2)  will  be  met  by  an 
employee  who  normally  and  recurrently 
exercises  discretion  and  independent 
judgment  inMhe  day-to-day  performance 
of  duties. 

Discretion  and  independent  judgment 
means  work  that  involves  comparing 
and  evaluating  possible  courses  of 


conduct,  interpreting  results  or 
implications,  and  independently  taking 
action  or  making  a  decision  after 
considering  the  various  possibilities. 
However,  firm  conunitments  or  final 
decisions  are  not  necessary  to  support 
exemption.  The  "decisions"  made  as  a 
result  of  the  exercise  of  independent 
judgment  may  consist  of 
recommendations  for  action  rather  than 
the  actual  taking  of  action.  The  fact  that 
an  employee's  decisions  are  subject  to 
review,  and  that  on  occasion  the 
decisions  are  revised  or  reversed  after 
review,  does  not  mean  that  the 
employee  is  not  exercising  discretion 
and  independent  judgment  of  the  level 
required  for  exemption.  Work  reflective 
of  discretion  and  independent  judgment 
must  meet  the  three  following  criteria: 

(1)  The  work  must  be  sufficiently 
complex  and  varied  so  as  to  customarily 
and  regularly  require  discretion  and 
independent  judgment  in  determining 
the  approaches  and  techniques  to  be 
used,  and  in  evaluating  results.  This 
precludes  exempting  an  employee  who 
perforins  work  primarily  requiring  skill 
in  applying  standardized  techniques  or 
knowledge  of  established  procedures, 
precedents,  or  other  guidelines  which 
specifically  govern  the  employee's 
action. 

(2)  The  employee  must  have  the 
authority  to  make  such  determinations 
during  the  course  of  assignments.  This 
precludes  exempting  trainees  who  are  in 
a  line  of  work  which  requires  discretion 
but  who  have  not  been  given  authority 
to  decide  discretionary  mattera 
independenUy. 

*    (3)  The  decisions  made  independenUy 
must  be  significant.  The  term 
"significant"  is  not  so  restrictive  as  to 
include  only  the  kinds  of  decisions 
made  by  employees  who  formulate 
policies  or  exercise  broad  commitment 
authority.  However,  the  term  does  not 
extend  to  the  kinds  of  decisions  that 
affect  only  the  procedural  details  of  the 
employee's  own  work,  or  to  such 
matters  as  deciding  whether  a  situation 
does  or  does  not  conform  to  clearly 
applicable  criteria. 

Emergency  means  a  temporary 
condition  that  poses  a  direct  threat  to 
humtm  life  or  safety,  serious  damage  to 
property,  or  serious  disruption  to  the 
operations  of  an  activity,  as  determined 
by  the  employing  agency. 

Employ  means  to  engage  a  person  in 
an  activity  that  is  for  the  benefit  of  an 
agency,  and  includes  any  houra  of  work 
that  are  suffered  or  permitted. 

Employee  means  a  person  who  is 
employed — 

(1)  As  a  civilian  in  an  executive 
agency  as  defined  in  section  105  of  tide 
5,  United  States  Code; 


(2)  As  a  civilian  in  a  military 
department  as  defined  in  section  102  of 
tide  5,  United  States  Code; 

(3)  In  a  nonappropriated  fund 
instrumentality  of  an  executive  agency 
or  a  military  department; 

(4)  In  a  unit  of  the  judicial  branch  of 
the  Government  that  has  positions  in 
the  competitive  service;  or 

(5)  The  Government  Printing  Office. 
Employer,  as  definod  in  section  3(d) 

of  the  Act,  means  any  person  acting 
direcUy  or  indirectiy  in  the  interest  of 
an  employer  in  relation  to  an  employee 
and  includes  a  public  agency,  but  does 
not  include  any  labor  organization 
(other  than  when  acting  as  an  employer) 
or  anyone  acting  in  the  capacity  of 
officer  or  agent  of  such  labor 
organization. 

Essential  part  of  administrative  or 
professional  functions  means  work  that 
is  included  as  an  integral  part  of 
administrative  or  professional  exempt 
work.  This  work  is  identified  by 
examining  the  processes  involved  in 
performing  the  exempt  function.  For 
example,  the  processes  involved  in 
evaluating  a  body  of  information 
include  collecting  and  organizing 
information;  analyzicLg,  evaluating,  and 
developing  conclusions;  and  frequentiy, 
preparing  a  record  of  findings  and 
conclusions.  Often  collecting  or 
compiling  information  and  preparing 
reports  or  other  records,  if  (Uvorced 
from  the  evaluative  function,  are 
nonexempt  tasks.  When  an  employee 
who  performs  the  evaluative  functions 
also  performs  some  or  all  of  these 
related  steps,  all  such  work  (for 
example,  collecting  background 
information,  recording  test  results, 
tabulating  data,  or  typing  reports)  is 
included  in  the  employee's  exempt 
duties. 

Executive  employee  means  an 
employee  who  meets  the  criteria  in 
§551.205. 

Exempt  area  means  any  foreign 
country,  or  any  territory  under  the 
jtirisdiction  of  the  United  States  other 
than  the  following  locations: 

(1)  A  State  of  the  United  States; 

(2)  The  District  of  Columbia; 

(3)  Puerto  Rico; 

(4)  The  U.S.  Virgin  Islands; 

(5)  Outer  Continental  Shelf  Lands  as 
defined  in  the  Outer  Continental  Shelf 
Lands  Act  (67  Stat.  462); 

(6)  American  Samoa; 

(7)  Guam; 

(8)  Midway  Atoll; 

(9)  Wake  Island; 

(10)  Johnston  Island;  and  ^ 

(11)  Palmyra. 

FLSA  exempt  means  not  covered  by 
the  minimum  wage  and  overtime 
provisions  of  the  Act. 
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FLSA  exemption  status  means  an 
employee's  designation  by  the 
employing  agency  as  either  FLSA 
exempt  or  FLSA  nonexempt  from  the 
minimum  wage  and  overtime  provisions 
of  the  Act. 

FLSA  exemption  status  determination 
claim  means  a  claim  from  a  current  or 
former  employee  challenging  the 
correctness  of  his  or  her  FLSA 
exemption  status  determination. 

FLSA  nonexempt  means  covered  by 
the  minimum  wage  and  overtime 
provisions  of  the  Act. 

FLSA  overtime  pay,  for  the  purpose  of 
§  551.208,  means  overtime  pay  under 
this  part. 

FLSA  pay  claim  means  a  claim  from 
a  current  or  former  employee 
concerning  his  or  her  entitlement  to 
minimum  wage  or  overtime  pay  for 
work  performed  under  the  Act. 

Foreign  exemption  means  a  provision 
of  the  Act  under  which  the  minimum 
wage,  overtime,  and  child  labor 
provisions  of  the  Act  do  not  apply  to 
any  employee  who  spends  all  hours  of 
work  in  a  given  workweek  in  an  exempt 
area. 

Formulation  or  execution  of 
management  programs  or  policies 
means  work  that  involves  management 
programs  and  policies  which  range  from 
broad  national  goals  expressed  in 
statutes  or  Executive  orders  to  specific 
ob)ectives  of  a  small  field  ofHce. 
Employees  make  policy  decisions  or 
participate  indirectly,  through 
developing  or  recommending  proposals 
that  are  acted  on  by  others.  Employees 
significantly  affect  the  execution  of 
management  programs  or  policies 
typically  when  the  work  involves 
obtaining  compliance  with  such  policies 
by  other  individuals  or  organizations, 
within  or  outside  of  the  Federal 
Government,  or  making  significant 
determinations  furthering  the  operation 
of  programs  and  accomplishment  of 
program  objectives.  Administrative 
employees  engaged  in  such  work 
typically  perform  one  or  more  phases  of 
program  management  (that  is.  planning, 
developing,  promoting,  coordinating, 
controlling,  or  evaluating  operating 
programs  of  the  employing  organization 
or  of  other  organizations  subject  to 
regulation  or  other  controls). 

Hours  of  work  means  all  time  spent  by 
an  employee  performing  an  activity  for 
the  benefit  of  an  agency  and  under  the 
control  or  direction  of  the  agency.  Hours 
of  work  are  creditable  for  the  purposes 
of  determining  overtime  pay  under 
subpart  D  of  this  subpart.  Section 
551.401  of  subpart  D  further  explains 
this  term.  However,  whether  time  is 
credited  as  hours  of  work  is  determined 
by  considering  many  fiactors.  such  as  the 


rules  in  subparts  D  and  E  of  this 
subpart,  provisions  of  law.  Comptroller 
General  decisions,  OPM  policy 
guidance,  agency  policy  and 
regulations,  negotiated  agreements,  the 
rules  in  part  550  of  this  chapter  (for 
hours  of  work  for  travel),  and  the  rules* 
in  part  410  of  this  chapter  (for  hours  of 
work  for  training). 

Management  or  general  business 
function  or  supporting  service,  as 
distinguished  from  production 
functions,  means  the  work  of  employees 
who  provide  support  to  line  managers. 

(1)  These  employees  furnish  sucb 
support  by — 

(i)  Providing  expert  advice  in 
specialized  subject  matter  fields,  such  as 
that  provided  by  management 
consultants  or  systems  analysts; 

(ii)  Assuming  focets  of  the  overall 
management  function,  such  as  safety 
management,  personnel  management,  or 
budgeting  and  financial  management; 

(iii)  Representing  management  In 
such  business  functions  as  negotiating 
and  administering  contracts, 
determining  acceptability  of  goods  or 
services,  or  authorizing  payments;  or 

(iv)  Providing  supporting  services, 
such  as  automated  data  processing, 
communications,  or  procurement  and 
distribution  of  supplies. 

(2)  Neither  the  organizational  location 
nor  the  number  of  employees 
performing  identical  or  similar  work 
changes  management  or  general 
business  functions  or  supporting 
services  into  production  functions.  The 
work,  however,  must  involve  substantial 
discretion  on  matters  of  enough 
importance  that  the  employee's  actions 
and  decisions  have  a  noticeable  impact 
on  the  effectiveness  of  the  organization 
advised,  represented,  or  serviced. 

Nonexempt  area  means  any  of  the 
following  locations: 

(1)  A  State  of  the  United  States; 

(2)  The  District  of  Columbia; 

(3)  Puerto  Rico; 

(4)  The  U.S.  Virgin  Islands: 

(5)  Outer  Continental  Shelf  Lands  as 
defined  in  the  Outer  Continental  Shelf 
L,ands  Act  (67  Stat.  462); 

(6)  American  Samoa; 

(7)  Guam: 

(8)  Midway  Atoll; 

(9)  Wake  Island; 

(10)  Johnston  Island;  and 

(11)  Palmyra. 
Participation  in  the  executive  or 

administrative  functions  of  a 
management  official  means  the 
participation  of  employees,  variously 
identified  as  secretaries,  administrative 
or  executive  assistants,  aides,  etc.,  in 
portions  of  the  managerial  or 
administrative  functions  of  a  supervisor 
whose  scope  of  responsibility  precludes 


personally  attending  to  all  aspects  of  the 
work.  To  support  exemption,  such 
employees  must  be  delegated  and 
exercise  substantial  authority  to  act  for 
the  supervisor  in  the  absence  of  specific 
instructions  or  procedures,  and  take 
actions  which  significantly  afiiect  the 
supervisor's  effectiveness. 

Perform  work  in  connection  with  an 
emergency  means  to  perform  work  that 
is  directly  related  to  resolving  or  coping 
with  an  emergency,  or  its  immediate 
aftermath,  as  determined  by  the 
employing  agency. 

Preserve  the  claim  period  means  to 
establish  the  period  of  possible 
entitlement  to  back  pay  by  filing  a 
ivritten  claim  with  either  the  agency 
employing  the  claimant  during  the 
claim  period  or  with  OPM.  The  date  the 
agency  or  OPM  receives  the  claim  is  the 
date  that  determines  the.  period  of 
possible  entitlement  to  back  pay. 

Primary  duty  typically  means  the  duty ' 
that  constitutes  the  major  part  (over  50 
percent)  of  an  employee's  work.  A  duty 
constituting  less  than  50  percent  of  the 
work  may  be  credited  as  the  primary 
duty  for  exemption  purposes  provided 
that  duty — 

(1)  Constitutes  a  substantial,  regular 
part  of  a  position; 

(2)  Governs  the  classification  and 
qualification  requirements  of  the 
position:  and 

(3)  Is  clearly  exempt  work  in  terms  of 
the  basic  nature  of  the  work,  the 
frequency  with  which  the  employee 
must  exercise  discretion  and 
independent  judgment,  and  the 
significance  of  the  decisions  made. 

Professional  employee  means  an 
employee  who  meets  the  criteria  in 
§551.207. 

Reckless  disregard  of  the 
requirements  of  the  Act  means  failure  to 
make  adequate  inquiry  into  whether 
conduct  is  in  compliance  with  the  Act. 

Recognized  organizational  unit  means 
an  established  and  defined 
organizational  entity  which  has 
regularly  assigned  employees  and  for 
which  a  supervisor  is  responsible  for 
planning  and  accomplishing  a 
continuing  workload.  This  distinguishes 
supervisors  from  leadera  who  head 
temporary  groups  formed  to  perform 
assignments  of  limited  duration. 

Situations  1  through  4  means  the  four 
basic  situations  described  under  Factor 
I,  Nature  of  Supervisory  Responsibility, 
in  the  Federal  Wage  System  Job  Grading 
Standard  for  Supervisors.  The  situations 
depict  successively  higher  l#vels  of 
supervisory  responsibility  and  authority 
for  scheduling  work  operations, 
planning  use  of  resources  to  accomplish 
work,  directing  subordinates  in 
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performing  work  assignments,  and 
carrying  out  administrative  duties. 

Statute  of  limitations  means  the  time 
frame  within  which  an  FLSA  pay  claim 
must  be  filed,  starting  from  the  date  the 
right  accrued.  All  FLSA  pay  claims  filed 
on  or  after  June  30, 1994,  are  subject  to 
a  2-year  statute  of  limitations,  except  in 
cases  of  willful  violation  where  the 
statute  of  limitations  is  3  years. 

Suffered  or  permitted  work  means  any 
work  performed  by  an  employee  for  the 
benefit  of  an  agency,  whether  requested 
or  not.  provided  the  employee's 
supervisor  knows  or  has  reason  to 
believe  that  the  work  is  being  performed 
and  has  an  opportunity  to  prevent  the 
work  from  being  performed. 

Supervisory  and  closely  related  work 
means  work,  that  is  included  in  the 
calculation  of  exempt  work  for 
supervisory  positions. 

fl)  Woric  is  considered  closely  related 
to  exempt  supervisory  work  if  it 
contributes  to  the  effective  supervision 
of  subordinate  worken,  or  the  smooth 
functioning  of  the  unit  supervised,  or 
both.  Examples  of  closely  related  work 
include  the  following: 

(i)  Maintaining  variotis  records 
pertaining  to  workload  or  employee 
performance; 

(ii)  Performing  setup  work  that 
requires  special  skills,  typically  is  not 
performed  by  production  employees  in 
the  occupation,  and  does  not  approach 
the  volume  that  would  justify  hiring  a 
specially  trained  employee  to  perform; 
and 

(iii)  Performing  infrequently  recxuring 
or  one-time  tasks  which  are  impractical 
to  delegate  because  they  would  disrupt 
normal  operations  or  take  longer  to 
enilain  than  to  perform. 

(2)  Activities  m  which  both  workers 
and  supervisors  are  required  to  engage 
themselves  are  considered  to  be  closely 
related  to  the  primary  duty  of  the 
fKisition,  for  example,  physical  training 
during  toura  of  duty  for  firefighting  and 
law  enforcement  personnel. 

Temporary  wonc  or  duties  means 
work  or  duties  an  employee  must 
temporarily  perform  that  are  not 
consistent  with  the  primary  or  grade- 
controlling  duty  of  the  employee's 
official  position  description.  The  period 
of  temporary  work  or  duties  may  or  may 
not  involve  a  different  geographic  duty 
location. 

Title  5  overtime  pay.  for  the  purpose 
of  §  551.208.  means  overtime  pay  imder 
part  550  of  this  chapter. 

Trainee  means  a  person  who  does  not 
meet  the  definition  of  employee  in  this 
section  and  who  is  assigned  or  attached 
to  a  Federal  activity  primarily  for 
training.  A  person  who  attends  a 
training  program  imder  the  following 


conditions  is  considered  a  trainee  and, 
therefore,  is  not  an  employee  of  the 
Government  of  the  United  States  for 
purposes  of  t^  Act: 

(1)  The  training,  even  though  it 
includes  actual  operation  of  tiie 
facilities  of  the  Federal  activity,  is 
similar  to  that  given  in  a  vocational 
school  or  other  institution  of  learning; 

(2)  The  training  is  for  the  benefit  of 
the  individual; 

(3)  The  trainee  does  not  displace 
regular  employees,  but.  rather,  is 
supervised  by  them; 

(4)  The  Federal  activity  which 
provides  the  training  derives  no 
inunediate  advantage  from  the  activities 
of  the  trainee;  on  occasion  its  operations 
may  actually  be  impeded; 

(5)  The  trainee  is  not  necessarily 
entitled  to  a  job  with  the  Federal 
activity  at  the  completion  of  the  training 
period;  and 

(6)  The  agency  and  the  trainee 
undentand  that  the  trainee  is  not 
entiUed  to  the  payment  of  wages  fit>m 
the  agency  for  the  tiAe  spent  in  training. 

Volunteer  means  a  person  who  does 
not  meet  the  definition  of  employee  in 
this  section  and  who  volimteers  or 
donates  his  or  her  service,  the  primary 
benefit  of  which  accrues  to  the 
performer  of  the  service  or  to  someone 
other  than  the  agency.  Under  such 
circumstances  there  is  neither  an 
expressed  nor  an  implied  compensation 
agreement.  Services  performed  by  such 
a  voltmteer  include  personal  services 
that,  if  left  unperformed,  would  not 
necessitate  the  assignment  of  an 
employee  to  perform  them. 

Willful  violation  means  a  violation  in 
circumstances  where  the  agency  knew 
that  its  conduct  was  prohibited  by  the 
Act  or  showed  reckless  disregard  of  the 
requirements  of  the  Act.  All  of  the  facts 
and  circumstances  surrounding  the 
violation  are  taken  into  account  in 
determining  whether  a  violation  was 
willfiil. 

Work  of  an  intellectual  nature  means 
work  requiring  general  intellectual 
abilities,  such  as  perceptiveness, 
analytical  reasoning,  perspective,  and 
judgment  applied  to  a  variety  of  subject 
matter  fields,  or  work  requiring  mental 
processes  which  involve  substantial 
judgment  based  on  considering, 
selecting,  adapting,  and  applying 
principles  to  numerous  variables.  The 
employee  cannot  rely  on  standardized 
application  of  established  procedures  or 
precedents,  but  must  recognize  and 
evaluate  the  effect  of  a  continual  variety 
of  conditions  or  requirements  in 
selecting,  adapting,  or  innovating 
techniques  and  procedures,  interpreting 
findings,  and  selecting  and 


reconunending  the  best  alternative  from 
among  a  broad  range  of  possible  actions. 

Wonc  of  a  specialized  or  technical 
nature  means  work  which  requires 
substantial  specialized  knowledge  of  a 
complex  subject  matter  and  of  the 
principles,  techniques,  practices,  and 
pnx^dures  associated  with  that  subject 
matter  field.  This  knowledge 
characteristically  is  acquired  through 
considerable  on-the-job  training  and 
experience  in  the  specialized  subject 
matter  field,  as  distinguished  from 
professional  knowledge 
characteristically  acquired  throu^ 
specialized  academic  education. 

Workday  means  the  period  between 
the  commencement  of  the  principal 
activities  that  an  employee  is  engaged  to 
perform  on  a  given  day  and  the 
cessation  of  the  principal  activities  for 
that  day.  The  term  is  further  explained 
in  §551.411. 

Worktime.  for  the  purpose  of 
determining  FLSA  exonption  status, 
means  time  spent  actually  performing 
worL  This  excludes  periods  of  time 
during  which  an  employee  performs  no 
work,  such  as  standby  time,  sleep  time, 
meal  periods,  and  paid  leave. 

IVorictune  in  a  representative 
workweek  means  the  average 
percentages  of  worktime  over  a  period 
long  enough  to  even  out  normal 
fluctuations  in  workloads  and  be 
representative  of  the  job  as  a  whole. 

IVorkweelc  means  a  fixed  and 
recurring  period  of  168  hours — seven 
consecutive  24-hour  periods.  It  need  not 
coincide  with  the  calendar  week  but 
may  begin  on  any  day  and  at  any  hour 
of  a  day.  For  employees  subject  to  part 
610  of  this  chapter,  the  workweek  shall 
be  the  same  as  the  administrative 
workweek  defined  in  §  610.102  of  this 
chapter. 

Workweek  basis  means  the  unit  of 
time  used  as  the  basis  for  applying 
overtime  standards  under  the  Act  and. 
for  employees  under  flexible  or 
compressed  work  schedules,  under  5 
U.S.C.  6121(6)  or  (7).  The  Act  takes  a 
single  workweek  as  its  standard  and 
does  not  permit  averaging  of  hours  over 
two  or  more  weeks,  except  for 
employees  engaged  in  fire  protection  or 
law  enforcement  activities  under  section 
7(k)oftheAct. 

3.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B— Exemptions  and 
Exclusions    . 

551.201  Agency  authority. 

551.202  General  principles  governing 
exemptions. 

5  5 1 .  203    Exemption  of  General  Schedule 
employees. 
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55 1 .  204    Exemption  of  Foderal  Wage  Syttam 
employees. 

551.205  Executive  exemption  criteria. 

551.206  Administrative  exemption  criteria. 

551.207  Professional  exemption  criteria. 

551.208  Effect  of  performing  temporary 
work  or  duties  on  FLSA  exemption 
status. 

551.209  Foreign  exemption  criteria. 

551.210  Exemption  of  employees  receiving 
availability  pay. 

551.211  Statutory  exclusion. 

1551.201    AgMtcy  autl«orny. 

The  employing  agency  may  designate 
an  employee  FLSA  exempt  only  when 
the  agency  correctly  determines  that  the 
employee  meets  one  or  more  of  the 
exemption  criteria  of  this  subpart  and 
such  supplemental  interpretations  or 
instructions  issued  by  OPM. 

«  551.202    Qinfl  nrinclol—  aowiiiliiu 
WMdiptlona. 

In  all  exemption  determinations,  the 
agency  must  observe  the  following 
principles: 

(a)  uch  employee  is  presumed  to  be 
FLSA  nonexempi  unless  the  employing 
agency  correctly  determines  that  the 
employee  clearly  meets  one  or  more  of 
the  exemption  criteria  of  this  subpart 
and  such  supplemental  interpretations 
or  instructions  issued  by  OPM. 

(b)  Exemption  criteria  must  be 
narrowly  construed  to  apply  only  to 
those  employees  who  are  clearly  within 
the  terms  and  spirit  of  the  exemption. 

(c)  The  burden  of  proof  rests  with  the 
agency  that  asserts  the  exemption. 

(d)  An  employee  who  clearly  meets 
the  criteria  for  exemption  must  be 
designated  FLSA  exempt.  If  there  is  a 
reasonable  doubt  as  to  whether  an 
employee  meets  the  criteria  for 
exemption,  the  employee  ahouid  be 
designated  FLSA  nonexempt. 

(ejThere  are  groups  of  General 
Schedule  employees  who  are  FLSA 
nonexempt  because  they  do  not  fit  any 
of  the  exemption  categories.  These 
groups  include  the  following: 

(1)  Nonsupervisory  General  Schedule 
employees  in  equipment  operating  and 
protective  occupations,  and  most 
clerical  occupations  (see  the  definition 
of  participation  in  the  executive  or 
administrative  functions  of  a 
management  official  in  subpart  A  of  this 
part); 

(2)  Nonsupervisory  General  Schedule 
employees  performing  technician  work 
in  positions  properly  classified  below 
GS>-9  (or  the  equivalent  level  in  other 
comparable  white-collar  pay  systems) 
and  many,  but  not  all,  of  those  positions 
properly  classified  at  GS-9  or  above  (or 
the  equivalent  level  in  other  comparable 
white-collar  pay  systems);  and 

(3)  Nonsupervisory  General  Schedule 
employees  at  any  grade  level  in 


occupations  requiring  highly 
specialized  technical  skills  and 
knowledges  that  can  be  acquired  only 
through  prolonged  job  training  and 
experience,  such  as  the  Air  TrafRc 
Control  series,  GS-2152,  or  the  Aircraft 
Operations  series.  GS-2181.  unless  such 
employees  are  performing 
predominantly  administrative  functions 
rather  than  the  technical  work  of  the 
occupation. 

(f)  Although  separate  criteria  are 
provided  for  the  exemption  of 
executive,  administrative,  and 
professional  employees,  those  categories 
are  not  mutually  exclusive.  All  exempt 
work,  regardless  of  category,  must  be 
considered.  The  only  restriction  is  that, 
when  the  requirements  of  one  category 
are  more  stringent,  the  combination  of 
exempt  work  must  meet  the  mora 
stringent  requirements. 

(g)  Failure  to  meet  the  criteria  for 
exemption  under  what  might  appear  to 
be  the  most  appropriate  criteria  does  not 
preclude  exemption  under  another 
category.  For  example,  an  engineering 
technician  who  fails  to  meet  the 
professional  exemption  criteria  may  be 
performing  exempt  administrative  work, 
or  an  administrative  ofBcer  who  fiuls  to 
meet  the  administrative  criteria  may  be 
performing  exempt  executive  work. 

(h)  Although  it  is  normally  feasible 
and  more  convenient  to  identify  the 
exemption  category,  this  is  not  essential. 
An  exemption  may  be  based  on  a 
combination  of  functions,  no  one  of 
which  constitutes  the  primary  duty,  or 
the  employee's  primary  duty  may 
involve  two  categories  which  are 
intermingled  and  difficult  to  segregate. 
This  does  not  preclude  designating  an 
employee  FLSA  exempt,  provided  the 
work  as  a  whole  clearly  meets  the  other 
exemption  criteria. 

(i)  The  designation  of  an  employee  as 
FLSA  exempt  or  nonexempt  ultimately 
rests  on  the  duties  actually  performed 
by  the  employee. 

S  551  203    ExMnptlon  of  General  Schedule 
amptoyaea. 

(a)  GS-4  or  below.  Any  employee  in 

a  position  properly  classiBed  at  GS-4  or 
below  (or  the  equivalent  level  in  other 
comparable  white-collar  pay  systems)  is 
nonexempt,  unless  the  employee  is 
subject  to  the  foreign  exemption  in 
§551.209. 

(b)  GS-5  or  above.  Any  employee  in 

a  position  properly  classified  at  GS-S  or 
above  (or  the  equivalent  level  in  other 
comparable  white-collar  pay  systems)  is 
exempt  only  if  the  employee  is  an 
executive,  administrative,  or 
professional  employee  as  defined  in  this 
subpart,  unless  the  employee  is  subject 
to  §  551.208  (the  effect  of  performing 


temporary  work  or  duties  on  FLSA 
exemption  status)  or  §  551.209  (the 
foreign  exemption). 

$551,204    Exemption  of  Federal  Wage 
System  ampioyees. 

(a)  Nonsupervisory.  A  nonsupervisory 
employee  in  the  Federal  Wage  System 
or  in  other  comparable  wage  systems  is 
nonexempt,  unless  the  employee  is 
subject  to  §  551 .208  (the  effect  of 
performing  temporary  work  or  duties  on 
FLSA  exemption  statiu)  or  §  551.209 
(the  foreign  exemption). 

(b)  Supervisory.  A  supervisory 
employee  in  the  Federal  Wage  System 
or  in  other  comparable  wage  systems  is 
exempt  only  if  the  employee  is  an 
executive  employee  as  defined  in 

§  551.205,  unless  the  employee  is 
subject  to  §  551.208  (the  effect  of 
performing  temporary  work  or  duties  on 
FLSA  exemption  status)  or  f  551.209 
(the  foreign  exemption). 

$561,206    ExecuUva exemption cfttarta 

An  executive  employee  is  a  supervisor 
or  manager  who  manages  a  Federal 
agency  or  any  subdivision  thereof 
(including  the  lowest  recognized 
organizational  unit  with  a  continuing 
function)  and  customarily  and  r^ularly 
directs  the  work  of  subordinate 
employees  and  meets  both  of  the 
following  criteria: 

(a)  Primary  duty  test.  The  primary 
duty  test  is  met  if  the  employee — 

(1)  Has  authority  to  make  personnel 
changes  that  include,  but  are  not  limited 
to,  selecting,  removing,  advancing  in ' 
pay.  or  promoting  subordinate 
employees,  or  has  authority  to  suggest 
or  recommend  such  actions  with 
particular  consideration  given  to  these 
suggestions  and  recommendations;  and 

(2)  Customarily  and  regularly 
exercises  discretion  and  independent 
judgment  in  such  activities  as  work 
planning  and  organization:  work 
assignment,  direction,  review,  and 
evaluation;  and  other  aspects  of 
management  of  subordinates,  including 
personnel  administration. 

(b)  80-percent  test.  In  addition  to  the 
primary  duty  test  that  applies  to  all 
employees,  the  following  employees 
must  spend  80  percent  or  more  of  the 
woI^ttime  in  a  representative  workweek 
on  supervisory  and  closely  related  work 
to  meet  the  80-percent  test: 

(1)  Employees  in  positions  properly 
classifled  in  the  General  Schedule  at 
GS-5  or  GS-6  (or  the  equivalent  level  in 
other  comparable  white-collar  pay 
systems); 

(2)  Firefighting  or  law  enforcement 
employees  in  positions  properly 
classified  in  the  General  Schedule  at 
GS-7,  GS-8,  or  GS-9  who  are  sub)ect  to 


Federal  Regigter  /  Vol.  62,  No.  246  /  Tuesday,  December  23.  1997  /  Rules  and  Regulations    S7249 


section  207(k}  of  title  29,  United  States 
Code;  and 

(3)  Supervisors  in  positions  properly 
classified  in  the  Federal  Wage  System 
below  situation  3  of  Factor  I  of  the 
Federal  Wage  System  fob  Grading 
Standard  for  Supervisors  (or  the 
equivalent  level  in  other  comparable 
wage  systems). 

$651,200    Administrative  exemption 
cillailB. 

An  administrative  employee  is  an 
advisor  or  assistant  to  management,  a 
representative  of  management,  or  a 
specialist  in  a  management  or  general 
business  function  or  supporting  service 
and  meets  all  four  of  the  following 
criteria: 

(a)  Primary  duty  test.  The  primary 
duty  test  is  met  if  the  employee's 
work — 

(1)  Significantiy  affects  the 
formulation  or  execution  of 
management  programs  or  policies:  or 

(2)  Involves  management  or  genraal 
business  functions  or  supporting 
services  of  substantial  importance  to  the 
organization  serviced;  or 

(3)  Involves  substantial  participation 
in  the  executive  or  administrative 
functions  of  a  management  official. 

(b)  Nonmanual  work  test.  The 
employee  performs  office  or  other 
predominantly  nonmanual  work  which 


(1)  Intellectual  and  varied  in  nature; 
or 

(2)  Of  a  specialized  or  technical 
nature  that  requires  considerable  special 
training,  experience,  and  knowledge. 

(c)  DiKTetimt  and  independent 
judgment  test.  The  employee  frequently 
exercises  discretion  and  independent 
ludgment,  under  only  general 
supervision,  in  performing  the  normal 
day-to-day  work. 

(d)  80-percent  test.  In  addition  to  the 
primary  duty  test  that  applies  to  all 
employees.  General  Schedule 
employees  in  positions  properly 
classified  at  GS-5  or  GS-6  (or  the 
equivalent  level  in  other  comparable    » 
white-collar  pay  systems)  muist  spend 
80  percent  or  more  of  the  worktime  in 

a  representative  workweek  on 
administrative  fimctions  and  work  that 
is  an  essential  part  of  those  functions  to 
meet  the  80-percent  test. 

#561.207    Proleisionai  exemption  crWaria 

A  professional  employee  is  an 
employee  who  meets  all  of  the  following 
criteria,  or  any  teacher  who  is  engaged 
in  the  imparting  of  knowledge  or  in  the 
administration  of  an  academic  program 
in  a  school  system  or  educational 
establishment 


(a)  Primary  duty  test.  The  primary 
duty  test  is  met  if  the  employee's  work 
consists  of — 

(1)  Vfotk  that  requires  knowledge  in  a 
field  of  science  or  learning  customarily 
and  characteristically  acquired  through 
education  or  training  that  meets  the 
requirements  for  a  bachelor's  or  higher 
degree,  with  major  study  in  or  pertinent 
to  the  specialized  field  as  distinguished 
firom  general  education;  or  is  performing 
work,  comparable  to  that  performed  by 
professional  employees,  on  the  basis  of 
specialized  education  or  training  and 
experience  which  has  provided  both 
theoretical  and  practical  knowledge  of 
the  specialty,  including  knowledge  of 
related  disciplines  and  of  new 
developments  in  the  field;  or 

(2)  Work  in  a  recc^nized  field  of 
artistic  endeavor  that  is  original  or 
creative  in  nature  (as  distinguished  finm 
work  which  can  be  produced  by  a 
person  endowed  with  general  mninml  or 
intellectual  ability  and  training)  and  the 
result  of  which  depends  on  the 
invention,  imagination,  or  talent  of  the 
employee;  or 

(3)  Work  that  requires  theoretical  and 
practical  application  of  highly- 
specialized  knowledge  in  computer 
systems  analysis,  programming,  and 
software  engineering  or  other  similar 
work  in  the  computer  software  field. 
The  work  must  consist  of  one  or  more 
of  the  following: 

(i)  The  application  of  systems  analysis 
techniques  and  procedures,  including 
consulting  with  users,  to  determine 
hardware,  software,  or  system 
functional  specifications;  or 

(ii)  The  design,  development, 
documentation,  analysis,  creation, 
testing,  or  modification  of  computer 
systems  or  programs,  including 
prototypes,  based  on  and  related  to  user 
or  system  design  specifications:  or 

(iii)  The  design,  documentation, 
testing,  creation,  or  modification  of 
computer  programs  related  to  machine 
operating  systems;  or 

(iv)  A  combination  of  the  duties 
described  in  paragraphs  (a)(3)(i). 
(a)(3Hii).  and  (a)(3Hiii)  of  this  section, 
the  performance  of  which  requires  the 
same  level  of  skills. 

(b)  Intellectual  and  varied  worit  test. 
The  employee's  work  is  predominanUy 
intellectual  and  varied  in  nature, 
requiring  creative,  analytical, 
evaluative,  or  interpretative  thought 
processes  for  satisfactory  performance. 

(c)  Discretion  and  independent 
judgment  test.  The  employee  frequenUy 
exercises  discretion  and  independent 
judgment,  imder  only  general 
supervision,  in  performing  the  normal 
day-to-day  work. 


(d)  80-percent  test.  In  addition  to  the 
primary  duty  test  that  applies  to  all 
employees.  General  Schedule 
employees  in  positions  properly 
classified  at  GS-5  or  GS-6  (or  the 
equivalent  level  in  other  comparable 
white-collar  pay  systems),  must  spend 
80  percent  or  more  of  the  worictime  in 
a  representative  workweek  on 
professional  functions  and  work  that  is 
an  essential  part  of  those  functions  to 
meet  the  80-perc«it  test 


$551JZ0B    Effect  of  perfofming  I 
worfc  or  duties  on  R^  emiipllen  I 

(a)  Applicability. 

(1)  When  applicable.  This  section 
applies  only  when  an  employee  must 
temporarily  perform  work  or  duties  that 
are  not  consistent  writh  the  primary  or 
grade-controlling  duty  of  the  employee's 
official  position  description.  The  period 
of  temporary  work  or  duties  may  or  may 
not  involve  a  di£Eerent  geograpbdc  duty 
location.  The  FLSA  exemption  status  of 
employees  during  a  period  of  temporary 
work  or  duties  must  be  determined  as 
described  in  this  section. 

(2)  When  not  applicable.  This  section 
does  not  apply  when  an  employee  is 
detailed  to  an  identical  additional 
position  as  the  employee's  position  or  to 
a  position  of  the  same  grade,  series 
code,  basic  duties,  and  FLSA  exemption 
status  as  the  employee's  position. 

(b)  Effect  on  nonexempt  employees. 

(1)  A  nonexempt  employee  who  must 
temporarily  perform  work  or  duties  that 
are  not  consistent  with  the  primary  or 
grade-controlling  duty  of  the  employee's 
official  position  description  remains 
nonexempt  for  the  entire  period  of 
temporary  work  or  duties  unless  all 
three  of  the  following  conditions  are 
met 

(i)  30-day  teat  The  period  of 
temporary  work  or  duties  exceeds  30 
calendar  days;  and 

(ii)  Exempt  work  or  duty.  The 
employee's  primary  duty  for  the  period 
of  temporary  work  or  duties  is  exempt 
work  or  duty  as  defined  in  this  part  and 

(iii)  Positions  at  GS-7  or  above,  or  at 
Bituation  3  or  4.  The  emplo3ree's 
position  (including  a  position  to  which 
the  employee  is  temporarily  promoted) 
is  properly  classified  in  the  General 
Schedule  at  GS-7  or  above  (or  the 
equivalent  level  in  other  comparable 
white-collar  pay  systems)  or  properly 
classified  in  the  Federal  Wage  System  as 
a  supervisor  at  situation  3  or  4  of  Factor 
I  of  the  Federal  Wage  System  fob 
Grading  Standard  for  Supervisors  (or 
the  equivalent  level  in  other  comparable 
wage  systems). 

(2)  If  a  nonexempt  employee  becomes 
exempt  under  the  criteria  in  paragraph 
(bUl)  of  this  section — 
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(i)  The  employee  must  be  considered 
exempt  for  the  entire  period  of 
temporary  work  or  duties;  and 

(ii)  If  the  employee  received  FLSA 
overtime  pay  for  work  performed  during 
the  first  30  calendar  days  of  the 
temporary  work  or  duties,  the  agency 
must  recalculate  the  employee's  total 
pay  retroactive  to  the  beginning  of  that 
period  because  the  employee  is  now  not 
entitled  to  the  FLSA  overtime  pay 
received  but  may  be  owed  title  5 
overtime  pay. 

(c)  Effect  on  exempt  employees. 

(1)  An  exempt  employee  not  covered 
by  the  special  provision  of  paragraph 
(c)(3)  of  this  section  who  must 
temporarily  perform  work  or  duties  that 
are  not  consistent  with  the  primary  or 
grade-controlling  duty  of  the  employee's 
official  position  description  remains 
exempt  for  the  entire  period  of 
temporary  work  or  duties  unless  all 
three  of  the  following  conditions  are 
met: 

(i)  30-day  test.  The  period  of 
temporary  work  or  duties  exceeds  30 
calendar  days;  and 

(ii)  Not  exempt  work  or  duty.  The 
employee's  primary  duty  for  the  period 
of  temporary  work  or  duties  is  not 
exempt  work  or  duty  as  defined  in  this 
part;  and 

(iii)  Positions  at  GS-7  or  above,  or  at 
situation  3  or  4.  The  employee's 
position  (including  a  position  to  which 
the  employee  is  temporarily  promoted) 
is  properly  classified  in  the  General 
Schedule  at  CS-7  or  above  (or  the 
equivalent  level  in  other  comparable 
white-collar  pay  systems)  or  properly 
classified  in  the  Federal  Wage  System  as 
a  supervisor  at  situation  3  or  4  of  Factor 
1  of  the  Federal  Wage  System  Job 
Grading  Standard  for  Supenrisors  (or 
the  equivalent  level  in  other  comparable 
wage  systems). 

(2)  It  an  exempt  employee  becomes 
nonexempt  under  the  criteria  in 
pararaaph  (c)(1)  of  this  section — 

(i)  The  employee  must  be  considered 
nonexempt  for  the  entire  period  of 
temporary  work  or  duties;  and 

(ii)  If  the  employee  received  title  5 
overtime  pay  for  work  performed  during 
the  first  30  calendar  days  of  the 
temporary  work  or  duties,  the  agency 
must  recalculate  the  employee's  total 
pay  retroactive  to  the  beginning  of  that 
period  because  the  employee  may  now 
not  be  entitled  to  some  or  all  of  the  title 
5  overtime  pay  received  but  may  be 
owed  FLSA  overtime  pay. 

(3)  Special  provision  for  exempt 
employees  at  GS-5  or  GS-6,  or  below 
situation  3.  The  exemption  status  of 
certain  exempt  employees  who  must 
temporarily  perform  work  or  duties  that 
are  not  consistent  with  the  primary  or 


grade-controlling  duty  of  their  official 
position  description  must  be 
determined  on  a  workweek  basis  for  the 
period  of  temporary  work  or  duties. 
Such  employees  are  exempt  employees 
whose  positions  (including  a  position  to 
which  the  employee  is  temporarily 
promoted)  are  properly  classified  in  the 
General  Schedule  at  GS-5  or  GS-6  (or 
the  equivalent  level  in  other  comparable 
white-collar  pay  systems),  or  are 
properly  classified  in  the  Federal  Wage 
System  below  situation  3  of  Factor  I  of 
the  Federal  Wage  System  Job  Grading 
Standard  for  Supervisors  (or  the 
equivalent  level  in  other  comparable 
wage  systems).  The  exemption  status 
determination  of  these  employees  will 
result  in  the  employee  either  remaining 
exempt  or  becoming  nonexempt  for  that 
workweek,  as  described  in  paragraphs 
(cM3)(i)  and  (c)(3)(ii)  of  this  section. 

(i)  Remain  exempt.  An  exempt 
employee  remains  exempt  for  a  given 
workweek  only  if  the  employee 
performs  exempt  work  or  duties  for  80 
percent  or  more  of  the  worktime  in  that 
workweek. 

(ii)  Become  nonexempt.  An  exempt 
employee  becomes  nonexempt  for  a 
given  workweek  only  if  the  employee 
performs  nonexempt  work  or  duties  for 
more  than  20  percent  of  the  worktime  in 
that  workweek. 

(d)  Emergency  situation. 
Notwithstanding  any  other  provisions  of 
this  section,  and  regardless  of  cm 
employee's  grade  level,  the  agency  may 
determine  that  an  emergency  situation 
exists  that  direcUy  threatens  human  life 
or  safety,  serious  damage  to  property,  or 
serious  disruption  to  the  operations  of 
an  activity,  and  there  is  no  recourse 
other  than  to  assign  qualified  employees 
to  temporarily  perform  work  or  duties  in 
connection  with  the  emergency.  In  such 
a  designated  emergency — 

(1)  Nonexempt  employee.  The 
exemption  status  of  a  nonexempt 
employee  remains  nonexempt  whether 
the  employee  performs  nonexempt  work 
or  exempt  work  during  the  emergency; 
and 

(2)  Exempt  employee.  The  exemption 
status  of  an  exempt  employee  must  be 
determined  on  a  workweek  basis.  The 
exemption  status  determination  of 
exempt  employees  will  result  in  the 
employee  either  remaining  exempt  or 
becoming  nonexempt  for  that 
workweek,  as  described  in  paragraphs 
(d)(2)(i)  and  (d)(2)(ii)  of  this  section. 

(i)  Remain  exempt.  An  exempt 
employee  remains  exempt  for  any 
workweek  in  which  the  employee 
performs  exempt  work  or  duties  for  80 
percent  or  more  of  the  worktime  in  a 
given  workweek. 


(ii)  Become  nonexempt.  An  exempt 
employee  becomes  nonexempt  for  any 
workweek  in  which  the  employee 
performs  nonexempt  work  or  duties  for 
more  than  20  percent  of  the  worktime  in 
a  given  workweek. 

f  551.208    Foreign  exemption  criterta. 

(a)  Application.  When  the  foreign 
exemption  applies,  the  minimum  wage, 
overtime,  and  child  labor  provisions  of 
the  Act  do  not  apply  to  any  employee 
who  spends  all  hours  of  work  in  a  given 
workweek  in  an  exempt  area.  When  an 
employee  meets  one  of  the  two  criteria 
in  paragraph  (b)  of  this  section,  the 
foreign  exemption  applies  until  the 
employee  spends  any  hours  of  work  in 
any  nonexempt  area  as  defined  in 
§551.102. 

(b)  Foreign  exemption  applies.  If  an 
employee  meets  one  of  the  two 
following  criteria,  the  employee  is 
subject  to  the  foreign  exemption  of  the 
Act  and  the  minimum  wage,  overtime, 
and  child  labor  provisions  of  the  Act  do 
not  apply: 

(1)  The  employee  is  permanenUy 
stationed  in  an  exempt  area  and  spends 
all  hours  of  work  in  a  given  workweek 
in  one  or  more  exempt  areas;  or 

(2)  The  employee  is  not  permanenUy 
stationed  in  an  exempt  area,  but  spends 
all  hours  of  woric  in  a  given  workweek 
in  one  or  more  exempt  areas. 

(c)  Foreign  exemption  does  not  apply. 
For  any  given  workweek,  the  minimum 
wage,  overtime,  and  child  labor 
provisions  of  the  Act  apply  to  an 
employee  permanently  stationed  in  an 
exempt  area  who  spends  any  hours  of 
work  in  any  nonexempt  area.  For  that 
workweek,  the  employee  is  not  subject 
to  the  foreign  exemption,  and  the 
agency  must  determine  the  exemption 
status  of  such  an  employee  as  described 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section.  The  foreign  exemption  does  not 
resume  until  the  employee  again  meets 
one  of  the  criteria  in  paragraph  (b)  of 
this  section. 

(1)  Same  duties.  If  the  duties 
performed  during  that  workweek  are 
qpnsistent  with  the  primary  or  grade- 
controlling  duties  of  the  employee's 
official  position  description,  the  agency 
must  designate  the  employee  the  same 
FLSA  exemption  status  as  if  the 
employee  were  permanenUy  stationed 
in  any  nonexempt  area. 

(2)  Different  duties.  If  the  duties 
performed  during  that  workweek  are  not 
consistent  with  the  primary  or  grade- 
controlling  duties  of  the  employee's 
official  position  description — 

(i)  The  agency  must  tirst  designate  the 
employee  the  same  FLSA  exemption 
status  as  the  employee  would  have  been 
designated  based  on  the  duties  included 
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in  the  employee's  official  position 
description  if  the  employee  were 
permanenUy  stationed  in  any 
nonexempt  area;  and 

(ii)  The  agency  must  detennine  the 
employee's  exemption  status  for  that 
workweek  by  applying  §  551.208. 

(d)  Resumption  offireign  exemption. 
When  an  emplo]ree  returns  to  any 
exempt  area  from  performing  any  hours 
of  work  in  any  nonexempt  area,  the 
employee  is  not  subject  to  the  foreign 
exemption  until  the  employee  meets 
one  of  the  criteria  in  paragraph  (b)  of 
this  section. 


1961^0    ExempUonofi 

feoelvliiQ  awaHeaiiily  pay. 

The  following  employees  are  exempt 
from  the  hours  of  work  and  ovmtime 
pay  provisions  of  the  Act: 

W  A  criminal  in^^tigator  receiving 
availability  pay  imoer  §  550.181  of  this 
chapter;  and 

(b)  A  pilot  employed  by  the  United 
States  Customs  Service  who  is  a  law 
enforcement  officer  as  defined  in 
section  5541(3)  of  tiUe  5,  United  States 
Code,  and  who  receives  availability  pay 
under  section  5545a(i)  of  tiUe  5.  United 
States  Code. 


ISS1.211 

A  customs  oflScer  who  receives 
overtime  pay  under  subsection  (a)  or 
premium  pay  under  subsection  (b)  of 
section  267  of  tiUe  19,  United  States 
Code,  for  time  worked  may  not  receive 
pay  or  other  compensation  for  that  work 
tmder  any  other  provision  of  law.  As 
used  in  section  5,  the  term  "customs 
officer"  means  a  United  States  Customs 
Service  supervisory  or  nonsupervisory 
customs  inspector  or  a  supervisory  or 
nonsupervisory  canine  enforcement 
oCBcer. 

4.  Subpart  F  is  added  to  read  as 
follows: 

Subpart  F-CMM  LaixK 


551.601 
551.602 


Minimum  age  standards. 
Responsibilities. 


i  551 .601    Minimum  age  standards. 

(a)  16-year  minimum  age.  The  Act,  in 
section  3(1),  sets  a  general  16-year 
minimum  age,  which  applies  to  all 
employment  subject  to  its  child  labor 
provisions,  with  certain  exceptions  not 
applicable  here. 

(b)  18-year  minimum  age.  The  Act,  in 
section  3(1),  also  sets  an  18-year 
minimum  age  with  respect  to 
employment  in  any  occupation  found 
and  declared  by  the  Secretary  of  Labor 
to  be  particularly  hazardous  for  the 
employment  of  minors  of  such  age  or 
detrimental  to  their  health  or  well- 
being. 


fS61.602    ReaponaibilHiea. 

(a)  Agencies  must  remain  cognizant  of 
and  abide  by  regulations  and  orders 
published  in  part  570  of  tiUe  29.  Code 
of  Fed«al  Regulations,  l^  the  Secretary 
of  Labor  regarding  the  employment  of 
individuals  under  the  age  of  18  years. 
These  regulations  and  orders  govern  the 
minimum  age  at  which  persons  under 
the  age  of  18  years  may  be  employed 
and  the  occupations  in  which  they  may 
be  employed.  Persons  imder  the  age  of 
18  years  must  not  be  employed  in 
occupations  or  engage  in  work  deemed 
hazardous  by  the  Secretary  of  Labor. 

(b)  OPM  will  decide  complaints 
concerning  the  employment  of  persons 
under  the  age  of  18  years.  Complaints 
must  be  filed  following  the  procedures 
set  forth  in  subpart  G  of  this  part. 

5.  Subpart  G  u  added  to  read  as 
follows: 

Subpart  0-nSA  Claims  and 
CompUartca 

Sec. 

551.701  Applicability. 

551.702  Time  limiU. 

551.703  Avenues  of  review. 

551.704  Claimant's  representative. 

551.705  Filing  an  FLSA  claim. 

551.706  Responsilnlities. 

551.707  Withdrawal  or  cancellation  of  an 
FLSA  claim. 

551 .  708    Finality  and  efiiact  of  OPM  FLSA 
claim  decision. 

551.709  Availability  of  infonnation. 

551.710  Where  to  file  an  FLSA  claim  with 
OPM. 

S  551.701    AppHcabillty. 

(a)  Applicable.  This  subpart  applies  to 
FLSA  exemption  status  determination 
claims,  FLSA  pay  claims  for  Tninimum 
wage  or  overtime  pay  for  woik 
[wrformed  under  the  Act,  and 
complaints  arising  under  the  child  labor 
provisions  of  the  Act. 

(b)  Not  applicable.  This  subpart  does 
not  apply  to  claims  or  complaints 
arising  under  the  equal  pay  provisions 
of  the  Act.  The  equal  pay  provisions  of 
the  Act  are  administered  by  the  Equal 
Employment  Opportiuiity  Commission. 

f  551.702    Time  limit*. 

(a)  Claims.  A  claimant  may  at  any 
time  file  a  complaint  under  the  child 
labor  provisions  of  the  Act  or  an  FLSA 
claim  challenging  the  correctness  of  his 
or  her  FL,SA  exemption  status 
determination.  A  claimant  may  also  file 
an  FLSA  claim  concerning  his  or  her 
enUUement  to  minimum  wage  or 
overtime  pay  for  work  performed  under 
the  Act;  however,  time  limits  apply  to 
FLSA  pay  claims.  All  FLSA  pay  claims 
filed  on  or  after  June  30,  1994,  are 
subject  to  a  2-year  statute  of  limitations 
(3  years  for  willful  violations). 


(b)  Statute  of  limitations.  An  FLSA 
pay  claim  filed  on  or  after  June  30, 1994. 
is  sul^ect  to  the  statute  of  limitations 
contained  in  the  Portal-to-Portal  Act  of 
1947,  as  amended  (sactiam  255a  of  tide 
29,  United  States  Code),  which  imposes 
a  2-year  statute  of  limitations,  except  in 
cases  of  a  willful  violation  where  the 
statute  of  limitations  is  3  years.  In 
deciding  a  claim,  a  determination  must 
be  made  as  to  whether  the  cause  or  basis 
of  the  claim  was  the  result  of  a  willful 
violation  on  the  part  of  the  agency. 

(c)  Preserving  the  claim  period.  A 
cjaimant  or  a  claimant's  designated 
representative  may  preserve  the  claim 
period  by  submitting- a  written  claim 
either  to  the  agency  employing  the 
claimant  during  the  claim  period  or  to 
OPM.  The  date  the  agency  or  OPM 
receives  the  claim  is  the  date  that 
determines  the  period  of  possible 
entiUement  to  beck  pay.  "The  claimant  is 
responsible  for  proving  when  the  claim 
was  received  by  the  agency  or  OPM.  The 
claimant  should  retain  dociunentation 
to  establish  when  the  claim  was 
received  by  the  agency  or  OPM,  such  as 
by  filing  the  claim  using  certified,  return 
receipt  mail,  or  by  requesting  that  the 
agency  or  OPM  provide  written 
acknowledgment  of  receipt  of  the  claim. 
If  a  claim  for  back  pay  is  established,  the 
claimant  will  be  entiUed  to  pay  for  a 
period  of  up  to  2  years  (3  years  for  a 
willful  violation)  back  from  the  date  the 
claim  was  received. 


f  561.703    Avenues  of  I 

(a)  Negotiated  grievance  procedure 
(NGP)  as  exclusive  administrative 
remedy.  If  at  any  time  diuing  the  claim 
period,  a  claimant  was  a  member  of  a 
bargaining  unit  covered  by  a  collective 
bargaining  agreement  that  did  not 
specifically  exclude  matters  under  the 
Act  fitjm  the  scope  of  the  negotiated 
grievance  procedure,  the  claimant  must 
use  that  negotiated  grievance  procedure 
as  the  exclusive  administrative  remedy 
for  all  claims  imder  the  Act  There  is  no 
right  to  further  administrative  review  by 
the  agency  or  by  OPM.  The  remaining 
sections  in  this  subpart  (that  is. 
§§  551.704  Uuough  551.710)  do  not 
apply  to  such  employees. 

(h)  Non-NGP  aaministrative  review  by 
agency  or  OPM.  A  claimant  may  file  a 
claim  with  the  agency  employing  the 
claimant  during  the  claim  period  or 
with  OPM,  but  not  both  simultaneously, 
regarding  matters  arising  under  the  Act 
if,  during  the  entire  claim  period,  the 
claimant — 

(1)  Was  not  a  member  of  a  bargaining 
unit,  or 

(2)  Was  a  member  of  a  bargaining  unit 
not  covered  by  a  collective  bargaining 
agreement,  or 
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(3)  Was  a  member  of  a  bargaining  unit 
covered  by  a  collective  baigaining 
agreement  that  specifically  excluded 
matters  under  the  Act  from  the  scope  of 
the  negotiated  grievance  procedure. 

(c)  fudicial  review.  Notlyng  in  this 
subpart  limits  the  right  of  a  claimant  to 
bring  an  action  in  an  appropriate  United 
States  court.  Filing  a  claim  with  an 
agency  or  with  OPM  does  not  satisfy  the 
statute  of  limitations  governing  FLSA 
claims  filed  in  court.  OPM  will  not 
decide  an  FLSA  claim  that  is  in 
litigation. 


fS61.704  ^CtaMnanfai 

A  claimant  may  designate  a 
representative  to  assist  in  preparing  or 
presenting  a  claim.  The  claimant  must 
designate  the  representative  in  writing. 
A  representative  ntay  not  participate  in 
OPM  interviews  unless  specifically 
requested  to  do  so  by  OPM.  An  agency 
may  disallow  a  claimant's 
representative  who  is  a  Federal 
employee  in  any  of  the  following 
circumstances: 

(a)  When  the  individual's  activities  as 
a  representative  would  cause  a  conflict 
of  interest  or  position; 

(b)  When  the  designated 
representative  cannot  be  released  from 
his  or  her  official  duties  because  of  the 
priority  needs  of  the  Government;  or 

(c)  When  the  release  of  the  designated 
representative  would  give  rise  to 
unreasonable  costs  to  the  Government 

fS61.706    FHIng  an  FLSA  daim. 

(a)  Filing  an  FLSA  claim.  A  claimant 
may  Hie  an  FLSA  claim  with  either  the 
agency  employing  the  claimant  during 
the  claim  period  or  with  OPM,  but  a 
claimant  cannot  pursue  the  same  claim 
with  both  at  the  same  time.  OPM 
encourages  a  claimant  to  obtain  a 
decision  on  the  claim  from.the  agency 
before  filing  the  claim  withOPM. 
However,  a  claimant  is  not  required  to 
do  this.  This  a  matter  of  personal 
discretion  and  a  claimant  may  use  either 
avenue.  A  claimant  who  receives  an 
unhvorable  decision  on  a  claim  from 
the  agency  may  still  Hie  the  claim  with 
OPM.  However,  a  claimant  may  not  file 
the  claim  with  the  agency  after  receiving 
an  un&vorable  decision  bt>m  OPM.  An 
OPM  decision  on  a  claim  is  Hnal  and  is 
not  subject  to  further  administrative 
review. 

(b)  FLSA  claim  filed  with  agency.  An 
FLSA  claim  Hied  with  an  agency  should 
be  made  according  to  appropriate 
agency  procedures.  At  the  request  of  the 
claimant,  the  agency  may  forward  the 
claim  to  OPM  on  the  claimant's  behalf. 
The  claimant  is  responsible  for  ensuring 
that  OPM  receives  all  the  information 


requested  in  {>ar«graph  (b)  of  this 
section. 

(c)  FLSA  claim  filed  with  OPh4.  An 
FLSA  claim  filed  with  OPM  must  be 
made  in  writing  and  must  be  signed  by 
the  claimant  or  the  claimant's 
representative.  Relevant  information 
may  be  submitted  to  OPM  at  any  time 
following  the  initial  submission  of  a 
claim  to  OPM  and  prior  to  OI^'s 
decision  on  the  claim.  The  claim  must 
include  the  following: 

(1)  The  identity  of  the  claimant  (see 
S  551.706(a)(2)  regarding  requesting 
confidentiality)  and  any  designated 
representative,  the  agency  employing 
the  claimant  during  the  claim  period, 
the  position  (job  UUe,  series,  and  grade) 
occupied  by  die  claimant  during  the 
claim  period,  and  the  current  mailing 
address,  commercial  telephone  number, 
and  facsimile  machine  number,  if 
available,  of  the  claimant  and  any 
designated  representative; 

(2)  A  description  of  the  nature  of  the 
claim  and  the  specific  issues  or 
incidents  giving  rise  to  the  claim, 
including  the  time  period  covered  by 
the  claim; 

(3)  A  description  of  actions  taken  by 
the  claimant  to  resolve  the  claim  within 
the  agency  and  the  results  of  any  actions 
taken; 

(4)  A  copy  of  any  relevant  decision  or 
written  response  by  the  agency; 

(5)  Evidence  available  to  the  claimant 
or  the  claimant's  designated 
representative  which  supports  the 
claim,  including  the  identity, 
commercial  telephone  number,  and 
location  of  other  individuals  who  may 
be  able  to  provide  information  relating 
to  the  claim; 

(6)  The  remedy  sought  by  the 
claimant; 

(7)  Evidence,  if  available,  that  the 
claim  period  was  preserved  in 
accordance  with  §  551.702.  The  date  the 
claim  is  received  by  the  agency  or  OPM 
becomes  the  date  on  which  the  claim 
period  is  preserved; 

(8)  A  statement  from  the  claimant  that 
he  or  she  was  or  was  not  a  member  of 

a  collective  bargaining  unit  at  any  time 
during  the  claim  period; 

(9)  If  the  claimant  was  a  member  of  a 
bargaining  unit,  a  statement  from  the 
claimant  that  he  or  she  was  or  was  not 
covered  by  a  negotiated  grievance 
procedure  at  any  time  during  the  claim 
period,  and  if  covered,  whether  that 
procedure  specificaily  excluded  the 
claim  from  the  scope  of  the  negotiated 
grievance  procedure; 

(10)  A  statement  from  the  claimant 
that  he  or  she  has  or  has  not  filed  an 
action  in  an  appropriate  United  States 
court;  and 


(11)  Any  other  information  that  the 
claimant  believes  OPM  should  consider. 

(561.706    ResponeilMWea, 

(a)  Claimant. 

(1)  Pmviding  information  to  OPM.  For 
all  FLSA  claims,  the  claimant  or 
claimant's  designated  representative 
must  provide  any  additional 
information  requested  5y  OPM  within 
15  workdays  af^er  the  date  of  the 
request,  unless  the  claimant  or  the 
claimant's  representative  requests 
additional  time  and  OPM  grants  a  longer 
period  of  time  in  which  to  provide  the 
requested  information.  The  disclosure^ 
information  by  a  claimant  is  voluntaryt 
However.  OPM  may  be  unable  to  render 
a  decision  on  a  claim  without  the 
information  requested.  In  such  a  case, 
the  claim  will  be  cancelled  without 
further  action  being  taken  by  OPM.  In 
the  case  of  an  FLSA  pay  claim,  it  is  the 
claimant's  responsibility  to  provide 
evidence  that  the  claim  period  was 
preserved  in  accordance  with  §  551.702 
and  of  the  liability  of  the  agency  and  die 
claimant's  right  to  payment 

(2)  Requesting  confidentiality.  If  the 
claimant  wishes  the  claim  to  be  treated 
confidentially,  the  claim  must 
specifically  request  that  the  identity  of 
the  claimant  not  be  revealed  to  the 
agency.  Witnesses  or  other  sources  may 
also  request  confidentiality.  OPM  will 
make  every  effort  to  conduct  its 
investigation  in  a  way  to  maintain 
confidentiality.  If  OPM  is  unable  to 
obtain  sufficient  inforination  to  render  a 
decision  and  preserve  the  requested 
confidentiality,  OPM  will  notify  the 
claimant  that  the  claim  will  be 
cancelled  with  no  further  action  by 
OPM  unless  the  claimant  voluntarily 
provides  written  authorization  for  Ids  or 
her  name  to  be  revealed. 

(b)  Agency. 

(1)  In  FLSA  exemption  status 
determination  claims,  the  burden  of 
proof  rests  with  the  agency  that  asserts 
the  FLSA  exemption. 

(2)  The  agency  must  provide  the    ** 
claimant  with  a  written 
acknowledgment  of  the  date  the  claim 
was  received. 

(3)  Upon  a  claimant's  request,  and 
subject  to  any  Privacy  Act  requirements, 
an  agency  must  provide  a  claimant  with 
information  relevant  to  the  claim. 

(4)  The  agency  must  provide  any 
information  requested  by  OPM  within 
15  workdays  after  the  date  of  the 
request,  unless  the  agency  requests 
additional  time  and  OPM  grants  a  longer 
period  of  time  in  which  to  provide  the    . 
requested  information. 
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f  561.707    WWKrewal  or  canceneMon  of  an 
FLSA  claim. 

(a)  Withdrawal.  A  claimant  or  the 
claimant's  representative  may  withdraw 
a  claim  at  any  time  prior  to  the  issuance 
of  an  OPM  FLSA  claim  decision  by 
providing  written  notice  to  the  OPM 
office  where  the  claim  was  filed. 

(b)  Cancellation.  OPM  may,  at  its 
discretion,  cancel  an  FLSA  claim  if  the 
claimant  or  the  claimant's  designated 
representative  Coils  to  provide  requested 
information  witliin  15  workdays  after 
the  date  of  the  request,  unless  the 
claimant  or  the  claimant's 
representative  requests  additional  time 
and  OPM  grants  a  longer  period  of  time 
in  which  to  provide  the  requested 
information.  OPM  may,  at  its  discretion, 
reconsider  a  cancelled  claim  on  a 
showing  that  circumstances  beyond  the 
claimant's  control  prevented  pursuit  of 
the  claim. 

f  551.706    FinaHty  and  effect  of  OPM  FLSA 


OPM  will  send  an  FLSA  claim 
decision  to  the  claimant  or  the 
claimant's  representative  and  the 
agency.  An  FLSA  claim  decision  made 
by  OPM  is  final.  There  is  no  further 
right  of  administrative  appeal.  At  its 
discretion,  OPM  may  reconsider  a 
decision  upon  a  showing  that  material 
information  was  not  considered  or  there 
was  a  material  error  of  law,  regulation, 
or  fact  in  the  original  decision.  A 
decision  by  OPM  under  the  Act  is 
binding  on  all  administrative,  certifying, 
pa)nroll,  disbursing,  and  accounting 
officials  of  agencies  for  which  OPM 
administers  the  Act  Upon  receipt  of  a 
decision,  the  agency  employing  the 
claimant  during  the  claim  period  must 
take  all  necessary  steps  to  comply  with 
the  decision,  including  adherence  with 
compliance  instructions  provided  with 
the  decision.  All  compliance  actions 
must  be  completed  within  the  time 
specified  in  the  decision,  unless  an 
extension  of  time  is  requested  by  the 
agency  and  granted  by  OPM.  The  agency 
should  identify  all  similarly  situat^ 


current  and,  to  the  extoit  possible, 
former  employees,  ensure  that  they  are 
treated  in  a  manner  consistent  with  the 
decision,  and  inform  them  in  writing  of 
their  right  to  file  an  FLSA  claim  with 
the  agency  or  OPM. 

f  551.706    AvaNabNHy  of  HifoniMMon. 

(a)  Except  when  the  claimant  has 
requested  confidentiality,  the  agency 
and  the  claimant  must  provide  to  each 
other  a  copy  of  all  information 
submitted  with  respect  to  the  claim. 

(b)  When  a  clainmnt  has  not  requested 
confidentiality,  OPM  will  disclose  to  the 
parties  concerned  the  information 
contained  in  an  FLSA  claim  file.  When 
a  claimant  has  requested  confidentiality, 
OPM  will  delete  any  information 
identifying  the  claimant  before 
disclosing  the  information  in  an  FLSA 
claim  file  to  the  parties  concerned.  For 
the  purposes  of  this  subpart,  the  parties 
concerned  means  the  claimant,  any 
representative  designated  in  writing, 
and  any  representative  of  the  agency  or 
OPM  involved  in  the  proceeding. 

(c)  Except  when  the  claimantnas 
requested  confidentiality  or  the 
disclosure  wotUd  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy,  OPM,  upon  a  request  which 
identifies  the  individual  frt)m  whose  file 
the  information  is  sought,  will  disclose 
the  following  information  from  a  claim 
file  to  a  member  of  the  public: 

(1)  Confirmation  of  the  name  of  the 
individual  from  whose  file  the 
information  is  sought  and  the  names  of 
the  other  parties  concerned; 

(2)  The  remedy  sought; 

(3)  The  status  of  the  claim; 

(4)  The  decision  on  the  claim;  and 

(5)  With  the  consent  of  the  parties 
concerned,  other  reasonably  identified 
information  from  the  file. 


(551.710 
OPM. 


Where  to  file  an  FLSA  daim  with 


An  FLSA  claim  must  be  filed  with  the 
OPM  office  serving  the  area  where  the 
cause  or  basis  of  the  claim  occurred. 
Following  are  OPM  addresses  and 
service  areas. 


OPM  Adaeta  Orenight  Divisiaa 

75  Spring  Street  SW..  Suite  972,  AtianU,  GA 

30303-3109 
Alabama,  Florida,  Geoigia,  Mississippi. 

North  Carolina.  South  Carolina.  Tennessee. 

Virginia  (except  the  Virginia  locations 

listed  under  the  Washi^on,  DC  Oversight 

Division) 

OPM  Chicago  OvOTBiglit  DivisieB 

230  S.  Deaibora  SU«et,  DPN  30-6.  Chicago, 

IL  60604-1687 
Uinois,  Indiana,  Io%va,  Kansas,  Kentudcy, 

Michigan,  Minnesota.  Missouri.  f4ebraska. 

North  DakoU.  Ohio,  South  Dakota.  West 

Viiginia,  Wisconsin 

OPM  Dallas  Oversight  DiviskM 

1100  Commerce  Street,  Room  4C22,  Dallas, 

TX  75242-9968 
Arizona,  Arkansas,  Colorado,  Louisiana, 

Montana,  New  Mexico,  Oklahoma,  Texas, 

Utah,  Wyoming 

OPM  PhilatMphia  Oversigiit  Diviaioe 

600  Arch  Street.  Room  3400,  Philadelphia. 
PA  19106-1596 

Connecticut.  Delaware.  Maine.  Maryland 
(except  the  Maryland  locations  listed 
under  the  Washington,  DC  Oversight 
Division).  Massachusetts.  New  Hampshire, 
New  Jersey,  New  York.  Pennsylvania, 
Rhode  Island,  Vermont  Puerto  Rico.  Virgin 
Islands 

OPM  San  Francisco  Oversi^l  Division 

120  Howard  Streedt.  Room  760.  San  Francisco. 

CA  94105-0001 
Alaska.  California.  Hawaii.  Idaho.  Nevada, 

Oregon.  Washington.Pacific  Ocean  Area 

OPM  Washington,  DC  Oversight  Divisioa 

1900  E  Street  NW.,  Room  7675,  Washington, 
DC  2041S-0001 

The  District  of  Columbia 

In  Maryland:  the  counties  of  Charies. 
Montgomery,  and  Prince  George's. 

In  Virginia:  the  counties  of  Arlington, 
Fairfax,  King  Ceoige.  Loudoun,  Prince 
William,  and  SUfFord;  the  cities  of 
Alexandria.  Fairfax.  Falls  Church, 
Manassas,  and  Manassas  Park;  and  any 
overseas  area  not  listed  in  the  service  area 
of  another  Oversight  division. 

(FR  Doc.  97-33429  Filed  12-22-97;  8:45  am) 
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Part  VI 

Department  of 
Education 


School  Improvement  Programs— Women's 
Educational  Equity  Act;  Notice 
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DEPARTMENT  OF  EDUCATION 

School  hnprovmiit  Program* 
Womwi's  Educational  Equity  Act 

AQOICY:  Department  of  Education. 
action:  Correction  notice. 


SUMMAirr:  On  October  9. 1997.  the 
Department  published  a  notice  inviting 
applications  for  new  awards  for  fiscal 
year  1998  for  the  Women's  Educational 
Equity  Act  (WEEA)  program  (62  FR 
52916).  The  deadline  for  receipt  of 
applications  under  that  notice  was 
November  24, 1997.  Thai  notice 
indicated  that  an  estimated  $1,500,000 
would  be  available  for  new  awards. 
Because  the  Department  received  an 
appropriation  for  the  program  that  was 
less  than  anticipated,  it  considered 
canceling  the  competition  and  notifled 
applicants  and  potential  applicants. 
However,  upon  further  consideration, 
the  Department  has  decided  to  run  a 
competition  for  the  limited  funds  tiut 
are  available. 

To  allow  potential  applicants  time  to 
respond,  the  Department  is  establishing 
a  new  deadline  for  transmittal  of 
applications  and  is  changing  the 
estimated  number  of  awards  for  the 
WEEA  implementation  and  research 
and  development  grants.  Applications 
that  have  already  been  submitted  will  be 


consideced  under  this  competition. 
Ho«vever.  if  an  applicant  wishes  to 
amend  its  application,  amendments 
must  be  submitted  by  the  new  deadline 
established  by  this  notice. 

Deadline  for  Transmittal  of 
Applications:  January  21. 1998. 

Deadline  for  Intergovernmental 
Review:  March  31.  1998. 

Estimated  Available  Funds:  $500,000. 

Estimated  Number  of  Awards: 
Implementation  Grants:  2;  Research  and 
Development  Grants:  1-2. 

NotK  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

FOA  FUmXER  MFOMIATION  CONTACT:  Beth 
Baggett.  U.S.  Department  of  Education, 
Room  4500.  the  Portals  Building.  600 
Independence  Avenue.  S.W.. 
Washington.  D.C.  20202.  Telephone: 
(202)  260-2502.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
ReUy  Service  (HRS)  at  1-80O-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  [e.g.  Braille,  large  print,  audio 
tape,  or  computer  diskette)  on  request  to 
the  contact  person  listed  in  the 
preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 


in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

NotK  The  official  application  notice  for  a 
discretionary  grant  competition  is  the  notice 
published  in  the  Fetleral  Register. 

Electronic  Acceea  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://ww.edgov/news.html. 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobet  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf.  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Prapaa  Aathoritr.  20  U.S.C  7231-7238. 

Dated:  December  18. 1997. 
GoraM  N.  Tboixi. 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[FR  Doc.  97-33448  Filed  12-12-97;  B:45  ami 
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Air  programs: 
Fuels  and  fuel  additivaa 


ani-duinping  and 
dslargant  addMzalon 
laQulainarai  tor 
uonwantional  gaacilna: 
exemption  petition: 
comments  due  by  1-2- 
96;  pubkshed  12-3-97 
Nonhem  Manana  Islanda; 
ant)-dumpir)g  and 
detergent  addMzatton 
raQuii  amenta  for 


comments  due  by  1-2- 
96:  publshed  12-347 
AirquaMy 


promulgation;  varioua 


Loulitona;  oommaiM  due  by 
1-2-96:  published  12-2-97 
AlrquaWy  planning  purpoaaa: 
aaatgnaaon  oi  araaa 
Alailca:  oommaraa  (fcia  by 
1-2-96;  pubiahad  12-2-97 
in  lood. 


agrteuiural  oommoditiaa: 

4-(2.2-dHluoro-1.3- 
benzodioxo»-*-y1>- 1 H- 
pyrrola-d-cartxxvthla: 
oommania  due  by  12-29- 
97;  publshed  10-29-97 

AvarntacUn:  comments  due 
by  12-29-97;  pubiahad 
10-29-97 

Lambda-cyhalothrtn; 
commanto  due  by  12-29- 
97;  puHWiad  10-29-97 

Tabuoonazote;  commanlB 
due  by  12-29-97; 
pubiahad  10-29-97 
Water  programs: 

Oil  polution  prevention  and 
raaponse;  non- 
tranaportation  related 
onhimand  offshore 
McMtoa;  comments  due 
by  1-2-96;  pubiahad  12-2- 
97 

FARM  CREDIT 

ADMINISTRATION 
Farm  credit  system: 
Loan  polciaa  and 
oparatiorta— 


Loan  aalea  into  aecondary 
markets;  reNef  from 
minimum  stock 
purchase  and  borrower 
fights  requirements; 
commanta  due  by  1-2- 
98;  pubiahad  12-2-07 

FEDERAL 
COMMUNICATIONS 


Radto  stattons;  table  of 
aaaignments: 

Arizorta;  comments  due  by 
12-2947;  publshed  11- 
1947 
Mississippi;  comments  due 
by  12-29-97;  publshad 
11-1947 
North  Carolna  at  al.; 
commanta  due  by  12-29- 
97:  pubiahad  11-1947 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 


Food  tor  human  conaumplion: 
Food  labeling— 
Sal.  salt  substitulea. 

aaaaoning  salt  (e.g:. 

garic  salt);  serving 

aizea;  relererK« 

amount;  comments  dua 

by  1-2-98;  pubiahad 

12-247 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
iHaWh  Cara  Hnandng 
AdrnMstrabon 

Physioan  fee  schedule 
(1998  CY);  payment 
policies  and  relative  value 
unit  adjustments  arxl 
clinical  psyctKiiogist  lea 
achadule;  establishment: 
comments  due  by  12-30- 
97;  published  10-3147 
Physioan  fee  schedule 
(1996  CY);  payment 
polcies  and  relative  value 
urvt  adjustmenta 
Practice  exper^se  relativa 
value  units  adjustments; 
implementation  delay; 
comments  due  t>y  12- 
3047:  publshed  10-31- 
97 
INTERIOR  DEPARTMENT 
Rah  and  Wildlife  Servica 
Endangered  arxl  threatened 
apadaa: 

Findings  on  patttions.  ale.— 
Northern  goshawk; 
comments  due  by  12- 
29-97;  published  9-29- 
97 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities;  domestic  licensing: 
Light-water  power  reactors; 
criticaiity  acctdeni 
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requirements;  comments 
due  by  1-2-08;  published 
12-347 

Production  ahd  utHzatkxi 
tacitiMties:  domestic 
Ncertsing: 

Light-water  power  reactors; 
criliCBkty  accident 
requirements;  comments 
due  by  1-2-98;  published 
12-347 

PERSONNEL  MANAGEMENT 
OFFICE 

Absence  and  leave: 
Emergency  leave  transfer 
program;  comments  due 
by  1-2-98;  published  11-3- 
97 

Excepted  service: 
Student  educational 
emptoyment  program; 
commanta  due  by  1-2-98; 
pubiahad  12-247 

Health  benefits.  Federal 
employees: 

Disenrotlment;  comments 
due  by  12-29-97; 
publshed  11-2847 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Sharehoktor  proposals: 
comments  due  by  1-2-98; 
published  11-2547 
Small  entities;  penalty- 
reduction  policy  statement; 
comments  due  by  12-31- 
97;  published  4-447 

STATE  DEPARTMENT 
Consular  services;  fee 
scftedule: 

Adjustments;  comments  due 
by  12-31-97;  published 
12-147 


TRANSPORTATION 
DEPARtMENT 
Coaat  Guartf  ' 

Ports  and  watemrays  safety: 
Mississippi  River,  LA; 
regulated  navigatkNi  area; 
comments  due  t>y  12-29- 
97;  publshed  10-3047 
TRANSPORTATION 
DEPARTMENT 
Privacy  Act;  Implementatnn: 
comments  due  by  12-2947; 
published  11-2847 

TRANSPORTATION 
DEPARTMENT 
Fadacal  AviaNon 
Admlniatratlon 

Air  carrier  ceftifKalkm  and 
operations: 

Air  lour  operators;  Hawaii; 
comments  due  by  12-29- 
97;  published  10<}047 
Air  traffK  operating  and  Night 
rules,  etc.: 

Grand  Canyon  Natnnai 
Park,  CO;  special  flight 
rules  in  vwtiiity  (SFAR 
No.  sa-2)— 
Noise  Iimitatk>n8; 
comments  due  by  12- 
3047;  published  10-31- 
97 

Ainmrthiness  directives: 
Airbus;  comments  due  by 
12-29-97;  publshed  11- 
2847 

Airtxis  Industrie;  comments 

due  by  12-3147; 

published  12-147 
Boeing;  comments  due  by 

12-2947;  publshed  10- 

2847 
Domier;  comments  due  by 

12-29-97;  published  11- 

2847 


Empresa  Brasileira  da 

Aeronautxa  SA; 

comments  due  by  12-29- 

97;  publshed  11-2847 
Extra  Rugzeugbau  GmbH; 

comments  due  by  12-29- 

97;  publshed  10-2347 
FairchiM;  comments  due  by 

1-2-98;  published  11-347 
Fokken  comments  due  by 

12-2947;  publshed  11- 

2847 

General  Electrx:  Co.; 
comments  due  t>y  12-30- 
97;  published  10-31-97 
Ainworthiness  standards: 
Special  conditk>ns — 
Learjet  Inc.  model  55 
airplarfe;  comments  due 
by  12-2947;  published 
11-1247 
AtfantK  high  offshore  airspace 
area;  comments  due  by  1-2- 
98;  publshed  11-1847 
Class  E  airspace;  conrwnents 
due  by  12-2947;  publshed 
11-2047 

TRANSPORTATION 
DEPARTMENT 

neaaawh  and  Special 
Programa  Administration 

Pipeline  safety: 
Leak  detectnn  industry 
starxlard;  incorporation  by 
reference:  comments  due 
by  12-2947;  published 
10-2947 

TREASURY  DEPARTMENT 

Customs  Sarvica 

Export  control:  . 
Used  motor  vehk:les; 
exportation  requirements; 
comments  due  by  12-29- 
97;  published  10-2847 


UST  OF  PUSUC  LAWS 

The  List  of  Pubic  Laws  for 
the  105th  Congress,  First 
Session,  has  been  compMed. 
It  win  resume  wften  bils  »e 
enacted  into  Pubic  Law 
duhng  the  second  session  of 
the  105th  Congress,  which 
convenes  on  January  27, 


Nets:  A  Cumulative  List  of 
Pubic  Laws  wriN  be  publshed 
in  the  Fadaial  Ragtetar  on 
December  31,  1997. 


Public  Laws  Electronic 
Notification  Sarvica 
(PENS) 


Note:  In  order  to  provkle 
belter  and  faster  service, 
PENS  will  begin  using  a  new 
mailng-lst  management 
software.  Effective  January  5, 
1997,  if  you  wish  to  continue 
or  begin  receiving  notification 
of  newly  enacted  Putilk:  Laws, 
you  will  need  to  resubscribe 
or  subscribe  to  PEI4S  by 
sending  E-mail  to 
LISTPROC@ETC.FED.GOV 
with  the  message: 

SUBSCRIBE  PUBLAWS-L 
HRSmAME  LASTNAME 

The  text  of  laws  is  not 
available  through  this  service 
and  we  cannot  respond  to 
specifk:  inquiries  sent  to  this 
address. 


^ 


IHFOR*UTK)N  ABOUT  THE  aUPB««Tll»On' OF  DOCUI»l^ 


^locipMtyovrawwalaolinaidkMpafoodttiiVcaiiriat,  Td  keep  oar  nlMcripbaii 

pvtoM  down,  tte  Oovenimeat  Prindng  OSfee  mails  each  subtc^^ 

fcani  ii*en  you  wm  tct  yow  renewal  notice  by  checkinf  the  number  ihat  follow 

the  top  liae  of  yonr  label  Of  Jfamvi  in  Ms  exwyy^: 


r? 


A  renewal  Botke  wia  be 
sent  approxinutfety  90  days 


./- 

DeC97R  I 


AFK     MinDUJ 

jGoi  mm 

212  Wmi  STMR 

POaiSTVILLI  MD  20747 

••••••••••••••••••••••••••••••••••••••••••••••••a* 


••••••••••••••a 


A  raMwd  wMkc  wiU  be 
KOt  appronmately  90  dayi 


1 


DEC97RI 


|aFMO     SHmQ12J 

JOBI  flMTTH 

212  MAIM  8TRSKT 

ruM«TVILLI  MD  20747 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••a 


Tb  be  ime  that  your  aenfte  codlinaea  without  intom^Mkm.  pleaie  return  y^ 

If  your  subacription  aervice  u  (ttacootinned.  simply  send  your  mailing  label  from  any  issue  to  the 

Si^jerinlendeat  of  IX)cuments,  Washingioo.  DC  20401-9372  with  the  proper  remi^ 

wiUberetnstalBd. 

"ft  LhMMp  juw  iiMiiw   Please  SEND  YOUR  MAHJNO  LABEL,  along  with  your  new  address  10  the 

SupcviMeadent  of  Documents.  Attn:  Chief.  Mail  List  Bnoch.  Mail  Slop:  SSOM.  Washingkn. 

DC  20402-9373. 

l^lB^ynihoatyovsnbecriplkMScrTln:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  conespoodence.  to  the  Superintendent  of  Documents.  Attn:  Chief .  Mafl  List  Branch.  Mafl 
Stop:  SSOM.  Washington.  DC  20402-937S. 

Please  use  the  order  form  provided  below. 


lb 


•5468 

DYES, 


of  Documents  Subacflpdon  (Mar  Form 


r  ^  ^ 


w  ^  ^ 


my  sUbacf^pliono  SB  fekMK 


Cftargtyoar( 

IttEaayl 

Fax  your  orders  (202)  512-22S0 

Phone  your  onlcn  (202)  512-lMW 


subscriptions  to  Fodoral  Rogisfr  (FR);  including  tho  daily  Fedoral  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  FMleral  Itogtet*'.  daily  only  IFRDO).  at  $555  each  per  year. 

For  prtvuqib  chock  bOK  balow: 

Q  Do  rwt  make  my  name  avalablo  to  other  maHers 

Check  matfVMl  of  paymanfe 

Q  Chack  payabia  to  Superiniendent  of  Documer«a 

OQPODepoaH Account  I  I  I  I  I  I  n-D 
□VISA  OMasterCart  I  I  I  I  kwgkitondiii 
M    M    I    I    M    I    I    I    I    I    I    I    I    I    I    I    I   I 

TTMnlr  you  tor  jioir  Ofdarf 


The  total  cost  of  my  order  is  $ (Price  icKludes 

regular  domestic  postage  and  handling,  and  is  subiect  to 
change.)  International  customers  please  add  2S%. 


Company  or  paraonal  name 


typaorprtnQ 


CNy.  Stale.  2^  ooda 


OaylSiia  phona  InduianQ 


eode 


AfUttMldnQ  sioneiura 


tm 


Purchaaa  ordar  numbar  tpfMont$ 


Ibc  Superintendent  of  Documents 

P.O.  Box  371964.  Ptttsburgh.  P^  15250-7964 


Public  Laws 


105th  Congresa,  2nd  SMSkm,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactnient.  for  the  105th  Congress.  2nd  Session,  1998. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www.access. 
gpo.gov/nara/index.html  . 


Superintendent  of  Documents  Subscriptions  Order  Form 

"A' 

I I   I  hjS,  enter  my  subschption(s)  as  follows: 


Ofdw  nwanlng  CodK 

*6216 


Charg0  your  order. 
H't  EBtyl 


r  ^  ^ 
k.  ^  ^ 


S3 


Fax  your  orders  (202)  SlZ-2250 
PtKHie  your  orders  (202)  512-1800 


.  subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  2nd  Session,  1998  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  aid  hapdling  and  acesubject  to  change. 

Please  Choose  Method  (tf  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account        [^ 

I I  VISA  or  MasteiCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Addittonal  addresa^ttention  line) 


co-n 


(Street  address) 


(City.  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 
May  ncBHke  your 


YES  NO 


1  1  ^         1  1  1  1  i            Mill         1 

1      ■    I    J-                                                    Thank  you  for 

1             1      1               ^rredit  rarri  nipirotinn  ^tfitr)                                   _,      , 

^                                                'if-fVt-'.  .    •:'■-    t        ■      . 

(Authorizing  Signature) 

Mail  To:  Superintendent  of  E>ocuments  .  ^ 

PO.  Box  371954.  Pittsburgh.  PA  15250-7954 
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Microfiche  Editions  Available... 


Federal  Register 

The  Fwtorai  Regialar  is  pubNstMd  daMy  in 
24x  mteroAche  format  and  maNad  to 
MJbaerlbarB  the  toiowing  day  via  flrit 
claas  maM.  Aa  part  of  a  mteroAcha 
Fadariri  Ragislar  aubacription.  Itw  LSA 
(Uat  of  CFR  Sactions  Alfactad)  and  tha 
Cumulativa  Fadaral  nagialar  Indax  ara 
monthly. 


Code  of  Inderal  Regolatione 

Tha  Coda  of  Fadaral  i 


200 ' 
lonoa  ■  yaaron  ■ 
ia  puMMtad  m  2ta 
HilcraMolta  tomal  and  0m  cutiant 

I  to 


Mkroflche  Sabecriplion  Prices: 
iMeral 


One  year  $220.00 
Six  monihe:  $110.00 

Code  of  FMenl  Regulations: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 

Ctmrgm  your  ordtr. 
ItBEtmyl 

D   YES.  enter  the  following  aKikated»ub«iiptk»8  in  24xmkTo6c^  P|2k  y^  JrteS  (2W)  SlliSS 


*5419 


(MFFR) 


.CedcafFcdcnri 


Q  One  year  at  $220  each        Q  Six  months  at  $110 
(CFRNf7)  □  One  year  at  $247  each 


The  total  cost  of  my  order  if  $ .  Price  indudes 

regular  domestic  postage  and  handling  and  ii  subject  to 
change.  Intenuuioaal  customers  please  add  25%. 


Odd  BO* 


to  other  maOera 


'■^                  n»  M»r»«l  >■ 

MIW) 

(Pleaae  type  or  print) 

(AddWoad  addrcH/Ma 

■tioaliae) 

(Street  addrea) 

(Ch)^  Stale.  Zip  code) 

(Daydiaaptoaatodadii 

Ig  area  code) 

Q  deck  payable  to  Superintendent  of  Doctmienti 

□  GPO  Deposit  Account        I    I    I    I    I    I  Tl  -  D 

Q  VISA  Q  MasterCard   I    I    I    I    I  fenirtioa) 

i    I    I    i    I    I    I    i    I    1    I    I    1    I    I    I    ITTTI 


1«7 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 

FREE  = — 


[Keeping  America 
Informed 


.electronically! 


^=^ 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  fiirther  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
*^*"'  Internet  E-Mail:  gpoaccess(® gpo.gov 


Mail  to:    StiperintendeDt  of  Documents 

PC.  Boat  371954.  Pittsburgh.  PA  1S2S0-79S4 


Order  Nowt 


■*. 


The  United  States  Government  Manual 
1997/1998 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  htanual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administratipn. 


MO  per  copy 


Charge  your  order. 
It's  easy! 


r-  ^ 
k.^  J 


pvjKJCAio*  •  WKOCtiS  •  afCTOOMC  ptMxxrrs 
OnMr  PnioaMing  Codr 

•7917 

□  YES,  please  send  me copies  of  The  United  States  Gov«mm«it  Manual  1997/98, 

S/N  069-000-00072-0  at  »40  («50  foreign)  each. 
Total  cost  of  my  order  is  » .  Prtce  tncKides  regular  domestic  postage  and  handling  and  is  subfsct  to  change. 

Check  nr>ethod  of  paynient: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account       |    |    I    I    I    1    1    I  ~  [Zj 

□  VISA     □  MasterCard 


Company  or  personal  name 


{Please  type  or  print) 


Additioruil  address/attention  lirw 


Street  address 


City.  State.  Zip  code 


(expiration  date)    Thank  you  for  your  order! 


Daytime  phone  IrKluding  area  code 


Purchase  order  numtjer  (optional) 


Photocopies  of  this  form  are  acceptable. 

Please  include  complete  order  form  wrth  your  payment. 


Authorizing  signature  •'•^ 

Mai\  orders  to:       Superintendent  of  Documents 
P.O.  Box  371954 
Pittsburgh,  PA  15250-7954 

Fax  orders  to:        (202)  51 2-2250 

Phone  orders  to:  (202)  512-1800 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  f^ister  Index,  or  both. 

LSA  •  Ust  of  CFR  Swtlon*  AflMrtod 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  ttw  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  fonn. 
Entries  indkxte  the  nature  of  the  changes- 
such  as  revised,  removed,  or  oonected. 
$27  per  year. 


The  index,  covering  the  contents  of  the 
daNy  Federal  Register,  is  issued  monttily  in 
cumulative  form.  Entries  we  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  GToss-refersnoes. 
$25  par  year. 


A  hndng  aid  s  included  m  aac/i  put*calion  wfucTi  tets 
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OFFICE  OF  PERSONNEL 
MANAQEMENT 

5CFRPwt532 
RM3208-AI08 

PravaWnf  Rata  Syatama;  Raafwval  of 
Pumam.  Rtehmond,  and  Racktand 
Counliaa.  NY,  and  Monmouth  County. 
NJ.  from  t»M  Naar  York.  NY, 
ApprofNrtalad  Fund  Survey  Area 

AQ8ICY:  Office  of  Personnel 

Management 

ACTION:  Final  rule. 


48  CFR 

1 - „.67526 

8 67526 


:  The  Office  of  Personnel 
Management  (CH'M)  is  issuing  a  final 
rule  to  remove  Putnam,  Richmond,  and 
Rockland  Counties.  NY,  and  Monmouth 
County,  NJ,  from  the  survey  area  of  the 
New  York,  NY,  appropriated  fund 
Federal  Wage  System  wage  area.  The 
four  counties  will  remain  in  the  area  of 
application  of  the  New  York.  NY.  wage 
area. 

^FECnVE  DATE:  January  23. 1996. 
FOR  FURTHER  MFORMATKM  COMTACT: 
Merit  Allen  at  (202)  606-2848,  or  send 
an  email  message  to  maallen9opm.gov. 
SUFPLEMENTARY  INFORMATION:  Chi 
November  3,  1997,  OPM  published  a 
proposed  rule  to  remove  Putnam, 
Richmond,  and  Rockland  Counties,  NY. 
and  Monmouth  County,  NJ.  from  the 
survey  area  of  the  New  York.  NY. 
appropriated  fund  Federal  Wage  System 
(FWS)  wage  area  (62  FR  50300).  The 
proposed  rule  provided  a  30-day  period 
for  public  comment,  during  which  OPM 
received  one  comment.  The  comment 
was  related  to  the  definition  of  the 
Newbiugh.  NY.  wage  area — a  matter 
previously  decided  by  OPM  following 
lengthy  discussions  at  meetings  of  the 
Federal  Prevailing  Rate  Advisory 
Committee  (FPRAC),  the  statutory 
national-level  labor-management 
committee  responsible  for  advising 
OPM  on  matters  concerning  the  pay  of 


FWS  employees.  The  proposed  rule  is 
therefore  being  adopted  as  a  final  rule. 

When  the  FWS  was  established  in 
1972.  the  New  Yorii,  NY.  survey  area 
was  composed  of  Bronx.  iGngs,  Nassau. 
New  York.  Queens,  Richmond, 
Rockland.  Suffolk,  and  Westchester 
Counties.  NY;  and  Essex.  Hudson, 
Morris,  and  Union  Counties.  NJ.  In 
1975,  FPRAC  agreed  by  consensus  to 
recommend  that  the  New  York,  NY. 
survey  area  be  expanded  to  include 
Putnam  County.  NY;  and  Bergen, 
Middlesex,  Monmouth.  Passaic,  and 
Somerset  Counties,  NJ.  This  change  was 
made  so  as  to  include  100  percent  of  the 
New  York  wage  area's  FWS  employment 
in  the  New  York,  NY,  survey  area  and 
to  provide  for  a  larger  number  of 
surveyable  private  industrial 
establishments. 

As  the  largest  FWS  survey— with  a 
sample  of  more  than  900  industrial 
establishments— the  New  York.  NY. 
FWS  wage  survey  has  become 
increasingly  difficult  to  ccmduct  because 
its  logistical  demands  create  unusual 
burdens  on  local  agency  activities 
already  strained  by  downsizing  and 
budget  constraints.  To  reduce  the 
logistical  burdens  of  the  New  York,  NY, 
FWS  wage  survey,  OPM  is  removing 
Putnam,  Richmond,  and  Rockland 
Counties,  NY,  and  Monmouth  County, 
NJ,  froBi  the  New  York,  NY.  survey  area. 
Of  the  19  counties  in  the  New  YoA.  NY. 
survey  area.  CM»M  is  removing  diese  four 
counties  from  the  survey  area  because 
their  removal  appears  to  offer  the  best 
means  of  reducing  the  logistical  burdens 
of  surveys  in  the  New  Yorit.  NY.  wage 
area  while  least  afiiecting  the 
determination  of  prevailing  rates  for 
FWS  employees  in  that  wage  area. 

The  removal  of  these  four  counties 
from  the  New  Yorit.  NY,  FWS  survey 
area  leaves  about  90  percent  of  the  wage 
area's  FWS  employment  in  the  New 
York,  NY,  survey  area,  and  reduces  the 
number  of  surveyable  private  industrial 
establishments  in  the  New  York,  NY, 
survey  universe  by  only  about  4  percent. 
OPM  also  considered  the  possible 
removal  of  other  counties  from  the  New 
York  survey  area,  but  none  appeared  to 
offer  as  convincing  a  rationale  for 
removal  as  do  Putnam,  Richmond, 
Rockland,  or  Monmouth  Coimties. 
FPRAC  reviewed  and  concurred  by 
consensus  with  this  change. 

Because  of  a  typographical  error  in 
appendix  C  to  subpart  B  of  5  CFR  part 


532,  the  wage  area  listing  for  the  New 
York,  NY,  wage  area  follows 
immediately  aJter  the  wage  area  listing 
for  the  Newburgh.  NY.  wage  area 
without  showing  the  tide  of  the  Netr 
York,  NY.  wage  area.  This  final  rule  also 
corrects  that  inadvertent  omission. 

K^nlatorjr  FlexilMlity  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  affect  only  Fednal 
agencies  and  employees. 

Lot  ofSahpacti  in  5  CFR  Fart  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements,  W^es. 

Office  of  Penonnel  Management 
Jauce  L  Lachaace. 
IXnctor. 

Accordingly,  OPM  is  amending  5  CFR 
part  532  as  follows: 

PART  532— PREVAHJNQ  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Aalhorily:  5  U.S.C  5343,  5346:  S  532.707 
also  isMied  under  5  U.S.C.  552. 

Appendix  C  to  Subpart  B  of  Part  532 
(Amended] 

2.  Appendix  C  to  subpart  B  is 
amended  by  revising  the  wage  area 
listings  for  the  Newbur^,  New  Yorit, 
and  New  Yorii,  New  Yoric,  wage  areas  to 
read  as  follows: 

^WBdix  C  to  Sabpart  B  of  Part  532— 
Apimipriated  Fund  Wage  aMl  Swrrejr 
Areas 


New  York 

•        •        •        •        • 

Newboi^ 

Survey  Area 
New  York: 

Dutchess 

Orange 

Ulster 

Area  of  Application.  Survey  Area  Plus 

New  York: 
Delaware 
Sullivan 
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NswYork 

Stuvwy^^na 

NswVprk: 
Bronx 
Kings 
NaaMU 
NmrYork 

QlMMU 

Suffolk 
Wactcbaatar 
New)«n«y: 
BacfBn 
Eaaax 
Hudaoa 
Middlesex 
Morria 
Peaaeic 
Soinaraet 
Unioa 

Aroa  of  Appitcation.  Sumy  Ana  Plus 

New  York: 
Putnam 
Richmond 
Rockland 


Momnoudi 
Sussex 

•         *  •         •         • 

(FR  Doc.  97-33561  FUad  1 2-23-97: 9:43  ami 


OFRCE  OF  PERSOfMEL 
MANAGEMENT 

SCFRPwtS32 


rfWaiiing  naw  syawnia,  Aooimnmani 
of  Kmwm  City,  MO,  SpooW  Ws(o 

WiiliM  Alia  ^^m  HwlwalB,  m  flu  ■laiiii.M 

scnsouM  lOr  riNiuiiy  posmons 


r:  Office  of  Peraoanel 
Maiugeaieat. 

ACTION:  Interim  rule  with  raquaat  for 
comjBents. 


The  OfBca  of  PersoniMl 
It  (GPM)  Is  issuing  an 
interim  rule  to  abolish  the  Federal  Wags 
System  (FWS)  special  wage  schedule  for 
printing  positions  in  the  Kansas  City, 
Missouri,  wage  area.  Printing  and 
Ulliupaphic  employees  in  Kansas  City 
will  now  be  paid  rates  from  the  regular 
Kansas  Qty  wage  schedule. 
OATCS:  This  interim  rule  becomes 
eflbctive  on  fanuaiy  4. 1998.  Comments 
must  be  received  by  January  23, 1998. 
ODOWgtUt ,  Send  or  deliver  comoMOts 
to  Donald  ).  Winstead.  Assistant 
Director  for  Compensation 
Administration.  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management.  Room 
7H31.  1900  E  Street  NW..  Washington. 
DC  20415.  or  FAX:  (202)  606-4264. 
FOR  FUfTTHCR  MPOMHATION  CONTACT: 
Mark  Allen  at  (202)  606-2848.  or  send 
an  email  message  to  maallenOopm.gov. 


SUPPI.EMENTARY  MFONMATION:  The 
Department  of  Defense  recommended  to 
OPM  that  the  Kansas  City.  MO.  special 
wage  schedule  for  printing  positions  be 
abolished  and  that  the  regular  Kansas 
City  wage  schedule  apply  to  printing 
employees  in  the  Kansas  Qity  wage  area. 
This  recommeodaUoo  was  based  on  the 
fMrt  that  the  number  of  employees  paid 
from  the  special  schedule  has  declined 
in  recent  years  from  a  total  of  about  70 
employees  in  1985  to  a  current  total  of 
about  30  employees.  With  the  reduced 
number  of  employees,  it  has  become 
increasingly  difficult  to  comply  with  the 
requirement  that  workers  paid  from  the 
special  printing  schedule  participate  in 
the  local  wage  survey  process.  A  full- 
scale  special  wage  survey  in  the  Kansas 
Qty  wage  area  would  require  the 
substantial  work  effort  of  contacting 
about  70  printing  establishments  spread 
over  8  counties  and  would  require  the 
participation  of  about  10  percent  of  the 
employees  who  ara  paid  from  the 
special  printing  schedule. 

Upon  abolishment  of  the  Kansas  Qty 
special  printing  schedule,  the  printing 
and  lithographic  employees  will  be 
converted  to  the  regular  schedule  for  the 
Kansas  City  wage  area  on  a  giade-for- 
grade  basis.  An  employee's  new  rate  of 
pay  will  be  set  at  the  rate  for  the  atep 
of  the  applicable  grade  of  the  regular 
schedule  that  equals  the  emplojree's 
existing  scheduled  rate  of  pay.  When 
the  existing  rate  tails  between  two  step*, 
an  employee's  new  rate  will  be  set  at  the 
rate  fior  the  higher  of  those  tvro  steps. 
Pay  retention  provisions  will  apply  for 
the  few  employees  not  receiving 
increases  upon  conversion.  This 
conversion  does  not  constitute  an 
equivalent  increase  for  writhin-grade 
incrsaae  purpoees. 

The  Federal  Prevailing  Rate  Advisary 
Committee,  the  statutory  national-level 
labor-management  committee 
responsible  for  advising  OPM  on 
matters  concerning  the  pay  of  FWS 
employees,  has  reviewed  and  concurred 
by  consensus  with  this  change. 

Pursuant  to  5  U.S.C  SS3(bX3XB).  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  Also,  pursuant  to  5  U.S.C 
553(dX3).  I  find  that  good  cause  exists 
for  making  this  rule  efibctive  in  less 
than  30  days.  The  notice  is  being 
waived  and  the  regulation  is  being  made 
eOective  in  less  than  30  days  because  a 
new  regular  wage  schedule  will  go  into 
eCEsct  in  the  Kansas  Qty  wage  area  on 
January  4. 1998.  and  employees 
currently  paid  from  the  special  printing 
schedule  tor  the  wage  area  would  have 
received  a  wage  adjustment  on  that  date 
had  the  Deputment  of  Defense  been 


able  to  conduct  a  special  wage  stirvey  in 
the  wage  area  in  1997. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  afiect  only  Federal 
agencies  and  employees. 

LM  ofSubfects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information, 
Government  employees.  Reporting  and 
recordkeeping  requirsments.  Wages. 

Office  of  Personnel  >lsnagi»mient 

Dinctor. 

Accordingly,  OPM  is  amending  S  CFR 
part  532  as  follows: 

PART  532— PREVAIUNG  RATE 
SYSTSIS 

1.  The  authority  citadon  for  part  532 
continues  to  read  as  foUowrs: 


r-  5  U.S.C  S343.  5348;  SS32.707 
also  iaauad  un^  5  U.S.C  952. 

fS32.279    [Amendsdl 

2.  In  §  532.279.  paragraph  (jX3)  is 
removed,  and  paragraph  (jX4)  is 
redesignated  as  paragraph  (JX3). 

(FR  Doc  97-33583  Filed  12-23-97;  8:45  am] 
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7CFRPart20n 

Functional  Organization  of  tha  Rural 
Davalopniant  Miaaion  Aiaa 


I:  Rural  Housing  Service;  Rural 
Business-Cooperative  Service;  Rural 
Utilities  Service:  Farm  Service  Agencjr: 
USDA. 
ACTION:  Final  rule. 


The  isstiing  agencies  amend 
their  regulations  to  reflect  the 
reorganization  of  the  Department  of 
Agriculture.  The  intended  effect  of  this 
action  is  to  provide  efficient  utilicadon 
of  Department  personnel  resources.  This 
publication  provides  the  function 
statements  for  oigsnizational  units 
within  the  Rural  Development  mission 
area,  the  Rural  Housing  Service.  Rural 
Businen-Cooparative  Service,  and  the 
Rural  Utilities  Service. 
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EFFECTIVE  DATE:  December  24, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Timothy  J.  Ryan,  Assistant 
Administrator  for  Human  Resources, 
Rural  Development,  STOP  0730. 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0730; 
Telephone:  (202)  690-9860. 

StiPPLEMENTARY  MTORMATKM: 

Classification 

This  action  is  not  subject  to  the 
provisions  of  Executive  Order  12866 
since  it  involves  only  internal  Agency 
management  and  has  no  impact  on 
borrowers  or  other  members  of  the 
public.  This  action  is  not  published  for 
proposed  rulemaking  because  it 
involves  only  internal  Agency 
management  and  publication  for 
comment  is  unnecessary  and  contrary  to 
the  public  interest. 

Unfunded  Mandatea  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effiscts  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments,  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  agencies  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposeid  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditiues  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  the 
agencies  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Tide  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments,  or 
the  private  sector.  Thus,  the  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Intergovernmental  Consultation 

These  program^  and  activities  are  not 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Environmental  Impact  Statement 

This  final  action  has  been  review^  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program." 
Rural  Development  has  determined  that 
this  final  action  does  not  constitute  a 
major  Federal  action  significantiy 


afibcting  the  qualify  of  human 
environment,  and,  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Pub.  L.  91-190,  an 
Enviroiunental  Impact  Statement  is  not 
required. 

Background 

The  Farmers  Home  Administration 
(FmHA)  was  abolished  by  the 
Department  of  Agriculture 
Reorganization  Act  of  1994  (1994  Act). 
The  Office  of  the  Assistant 
Administrator,  Fanner  Programs,  and  all 
its  subordinate  organizational  units 
have  been  transferred  to  the  Farm 
Service  Agency  (FSA).  The  remainder  of 
the  FmHA  organizational  imits  have 
been  transferred  in  accordance  with  the 
1994  Act  to  one  of  the  following  newly 
created  agencies  which  make  up  the 
Rural  Development  mission  area  (Rural 
Development):  the  Rural  Housing 
Service,  the  Rural  Business-Cooperative 
Service,  and  the  Rural  Utilities  Service. 
The  Rural  Utilities  Service  also  includes 
the  organizational  units  of  the  former 
Rural  Electrification  Administration. 

This  rule  adopts  the  organizational 
structure  put  into  place  following 
enactment  of  the  1994  Act  on  October 
13, 1994.  The  rule  only  covers  the  Rural 
Development  agencies.  The  functions 
and  responsibilities  delegated  by  the 
Under  Secretary,  Rural  Development,  to 
the  Rural  Housing  Service,  Rural 
Business-Cooperative  Service,  and  Rural 
Utilities  Service,  are  published  in  7  CFR 
part  2,  subpart  G,  §S  2.47  through  2.49. 

List  of  Subjects  in  7  CFR  Part  2003 

Organizations  and  functions 
(government  agencies). 

Therefore,  chapter  XVm,  tide  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  2003— ORGANIZATION 

1.  The  authorify  citetion  for  part  2003 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301,  7  U.S.C.  901  et 
seq.,  7  U.S.C.  1989.  7  U.S.C  6941  et  seq,  42 
U.S.C  1480.  et  seq. 

2.  Subpart  A  of  part  2003  is  revised 
to  read  as  follows: 

Sutipart  A— Functional  Organization  of 
tha  Rural  Davelopment  Mission  Area 

wOC* 

2003.1  Definitions. 

2003.2  General. 

2003.3  (Reserved] 

2003.4  [Reserved! 

2003.5  Headquarters  organization. 

2003.6  Office  of  the  Under  Stecietary. 
2003.7-2003.9    [Reserved] 
2003.10    Rural  Development  State  Offices. 
2003.11-2003.13     [Reserved] 


2003.14    Field  Offices. 
2003.15-2003.16     (Reserved] 

2003.17  Availability  of  information. 

2003.18  Functional  organization  of  RHS. 
2003.19-2003.21     [Reserved) 

2003.22    Functional  organization  of  RUS. 
2003.23-2003.25     (Reserved] 
2003.28    Functional  oiganization  of  the  RBS. 
2003.27-2003.50    [Reserved) 

f200S.1    DeflnWona. 

EEO — the  Equal  Employment 
Opportunify  Act  of  1972,  42  U.S.Q 
§  2000e  et  seq. 

O&M— Operations  and  Management 

Pfi-P— Policy  and  Planning. 

RBS — Rural  Business-Cooperative 
Development  Service,  USDA,  or  any 
successor  agency. 

itffS— Rural  Housing  Service.  USDA. 
or  any  suctressor  agency. 

RTB— Rural  Telephone  Bank 
authorized  by  7  U.S.C.  944. 

Rixral  Development — ^Rural 
Development  mission  area  of  USDA. 

i?t/S— Rural  Utilities  Service.  USDA. 
or  any  successor  agency. 

Secretqiy— the  Secretary  of  USDA. 

USDA— tile  United  Stetes  Department 
of  Agriculture. 

S2003JI    QanaraL 

The  Rural  Development  mission  area 
of  the  Department  of  Agriculture  was 
established  as  a  result  of  the  Department 
of  Agriculture  Reorganization  Act  of 
1994.  Tide  II  of  Pub.L.  103-354.  Rural 
Development's  basic  organization 
consists  of  Headquarters  in  Washington. 
D.C.  and  47  Stete  Offices.  Headquarters 
maintains  overall  planning, 
coordination,  and  control  of  Rural 
Development  agency  programs. 
Administrators  head  RHS,  RBS,  and 
RUS  tmder  the  direction  of  the  Under 
Secretary  for  Rural  Development  Stete 
Directors  head  the  State  Offices  and  are 
directiy  responsible  to  the  Under 
Secretary  for  the  execution  of  all  Rural 
Devefopment  agency  programs  within 
the  boundaries  of  their  stetes. 

f  2003.3-2003.4    [RaaenwcQ 

f  2003.5    Haadquartars  organization. 

(a)  The  Rural  Development 
Headquarters  is  comprised  of: 

(1)  The  Office  of  the  Under  Secretary; 

(2)  Two  Depufy  Under  Secretaries; 
and, 

3)  Three  Administrators  and  their 
staffs. 

(b)  The  Rural  Development 
Headquarters  is  located  at  1400 
Independence  Avenue,  SW., 
Washington,  DC.  20250-0700 

12003.8    Ofnca  of  the  Under  Secretary. 

In  accordance  with  7  CFR  §  2.17  the 
Secretary  has  delegated  to  the  Under 
Secretary,  Rural  Development,  authorify 
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to  manage  and  administer  programs  and 
support  functions  of  the  Rural 
Development  mission  area. 

(a)  C^ce  of  the  Deputy  Under 
Secretary  for  P6-P.  This  office  is  headed 
by  the  Deputy  Under  Secretary  for  P&P. 
The  Under  Secretary.  Rural 
Development,  has  delegated  to  the 
Deputy  Under  Secretary  for  P4P. 
responsibility  for  formulation  and 
development  of  short-and  long-range 

rural  development  policies  of  the 

Department  in  accordance  with  7  CFR 
§  2.45.  The  Deputy  Under  Secretary  for 
PSkP  reports  directly  to  the  Under 
Secratuy,  Rural  Development,  and 
provides  guidance  and  supervision  for 
research,  policy  analysis  and 
development,  strategic  planning, 
partnerships  and  special  initiatives.  For 
budget  and  accounting  purposes,  all  of 
the  tftaff  offices  under  the  Deputy  Under 
Secretary  for  P&P  are  housed  in  RBS. 

(1)  The  Budget  Analysis  Division 
assesses  potential  impacts  of  alternative 
policies  on  the  mission  area's  programs 
and  operations  and  develops 
recommendations  for  change.  The  units 
are  headed  by  the  Chief  Budgst  Officer, 
who  individually  serves  as  the  top 
policy  advisor  to  the  Under  Secretary 
and  iSeputy  Under  Secretary  on  all 
matters  relating  to  mission  area  budget 
policy. 

(2)  The  Research.  Analysis  and 
Information  Division  analyzes 
information  on  rural  conditions  and  the 
strategies  and  techniques  for  promoting 
rural  development.  The  division 
performs,  or  arranges  to  have 
conducted,  short-term  and  maior 
research  studies  needed  to  formulate 
policy. 

(3)  The  Reinvention  and  Capacity 
Building  Division  coordinates  the 
mission  area's  strategic  planning 
initiatives,  both  at  the  National  level 
and  in  the  State  Offices.  The  division 
assists  the  Rural  Development  agencies 
in  their  implementation  of  the 
Government  Performance  and  Results 
Act  (GPRA)  and  special  initiatives  of  the 
Administration,  USD  A,  and  the  Office 
of  the  Under  Secretary.  • 

(4)  The  Rural  Initiatives  and 
Partnership  Division  manages  the 
mission  area's  involvement  and 
coordination  with  other  Federal  and 
state  departments  and  agencies  to  assess 
rural  issues  and  develop  model 
partnerships  and  initiatives  to  achieve 
shared  rural  development  goals.  The 
division  is  responsible  for  managing  the 
National  Riual  Development 
Partnership  and  providing  support  and 
oversight  of  37  Slate  Rural  Development 
Councils. 

(b)  Office  of  the  Deputy  Under 
Secretary  for  O&M.  In  accordance  with 


7  CFR  2.45,  the  Under  Secretary,  Rural 
Development,  has  delegated  to  the 
Deputy  Under  Secretary  for  O&M 
responsibility  for  providing  leadership 
in  planning,  developing,  and 
administering  overall  administrative 
management  program  policies  and 
operational  activities  of  the  Rural 
Development  mission  area.  The  Deputy 
Under  Secretary  for  O&M  reports 
directly  to  the  Under  Secretary.  Rural 
Development. 

(1)  C^ce  of  the  Deputy  Administrator 
for  O&M.  Headed  by  the  Deputy 
Administrator  for  O&M,  this  office 
reports  directly  to  the  Deputy  Under 
Secretary  for  O&M,  and  is  responsible 
for  directing  and  coordinating  the 
consolidated  administrative  and 
financial  management  functions  for 
Rural  Development.  This  office  provides 
overall  guidance  and  supervision  for 
budget  and  financial  management, 
human  resources  management  and 
personnel  services,  administrative  and 
procurement  services,  information 
resources  management  and  automated 
data  systems.  For  budget  and  accounting 
purposes,  all  of  the  staff  offices  under 
the  Deputy  Administrator  for  O&M  are 
housed  in  RHS. 

(i)  Office  of  the  Controller.  Headed  by 
the  Chief  Financial  Officer,  this  office 
supports  the  Deputy  Administrator  for 
O&M  in  executing  Rural  Development 
requirements  related  to  compliance  with 
the  Chief  Financial  Officers  Act  of  1990 
and  provides  leadership,  coordiiiation. 
and  oversight  of  all  financial 
management  matters  and  financial 
execution  of  the  budget  for  the  Rural 
Development  agencies.  This  office  also 
has  full  responsibility  for  Rural 
Development  agencies'  accounting, 
financial,  reporting,  and  internal 
controls.  The  office  provides  direct 
oversight  to  the  Headquarters  Budget 
Division,  Financial  Management 
Division,  and  the  Office  of  the  Assistant 
Controller,  located  in  St.  Louis, 
Missouri. 

(ii)  Office  of  Assistant  Administrator 
for  Procurement  and  Administrative 
Services.  Headed  by  the  Assistant 
Administrator  for  Procurement  and 
Administrative  Services,  this  office  is 
responsible  to  the  Deputy  Administrator 
for  O&M  for  overseeing  the  Procurement 
Management  Division,  the  Property  and 
Supply  Management  Division,  and  the 
Support  Services  Division: 

(A)  The  Procurement  Management 
Division  is  responsible  for  developing, 
implementing,  and  interpreting 
procurement  and  contracting  policies 
for  the  Rural  Development  mission  area. 
Major  functions  include  planning 
outreach  efforts  and  goals  for  small  and 
disadvantaged  businesses,  providing 


staff  assistance  reviews  in  State  and 
Local  Offices,  administering  the 
Contracting  Officer  Professionalism 
Warrant  program  for  Rural  Development 
agencies,  and  coordinating  the 
development  of  Rural  Development's 
acouisition  plans. 

(B)  The  Property  and  Supply 
Management  Division  is  respionsible  for 
developing  office  space  acquisition  and 
utilization  policies,  providing  training 
to  field  office  leasing  officers, 
administering  the  Lauing  Officer 
Warrant  program,  assiiring  accessibility 
compliance  in  Rural  Development's 
work  sites,  administering  Rural 
Development's  Physical  Security 
program,  and  establishing  and  providing 
oversight  to  the  worksite  Energy 
Conservation  program.  This  office 
operates  a  nationwide  supply 
warehousing  and  distribution  program, 
and  oversees  a  nationwide  Personal 
Property  Management  and  Utilization 
Program,  manages  the  U.S.  Department 
of  Agriculture  (USDA)  Excess  Personal 
Property  Program  for  field  level 
activities,  and  provides  direct  support 
services  to  Rural  Development's  St. 
Louis  {acilities. 

(C)  The  Support  Services  Division  has 
responsibility  for  designing,  developing, 
administering,  ^nd  controlling  Rural 
Development's  directives  management 
and  issuance  system,  coordinating  Rural 
Development's  Regulatory  Agenda  and 
Regulatory  Program  submissions  to 
USDA  and  0MB.  serving  as  Federal 
Roister  liaison,  and  analyzing  and 
coordinating  regulatory  work  plans  for 
the  Under  Secretary,  lliis  office  submits 
Pafwrwork  Reduction  Act  public  burden 
clearances  to  OMB,  administers  all 
printing  programs,  manages  Rural 
Development  travel  policies  and 
programs,  and  manages  Freedom  of 
Information  Act,  Privacy  Act  and  Tort 
Claims  programs. 

(iii)  Office  of  Information  Resources 
Management  (IRM).  Headed  by  the  Chief 
Information  Officer,  this  office  is 
responsible  to  the  Deputy  Administrator 
for  O&M  for  developing  Rural 
Development's  IRM  policies, 
regulations,  standards  and  guidelines. 
This  office  provides  overall  leadership 
and  direction  to  activities  assigned  to 
the  following  four  major  divisions: 

(A)  The  Customer  Services  Division  is 
responsible  for  direct  customer  and 
technical  support  (hardware  and 
software). 

(B)  The  Management  Services 
Division  coordinates  all  IRM 
acquisition,  budget,  and  policy  and 
planning  activities  in  support  of  Rural 
Development  automation. 

(C)  Tne  Information  Technology 
Division  provides  support  technical 
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services  in  the  areas  of  data 
administration,  system  integrity 
management,  research  and 
development,  and  telecommunications. 
(D)  'The  Systems  Services  Division  is 
responsible  for  planning,  directing,  and 
controlling  activities  related  to  Rural 
Development's  Automated  Information 
Systems. 

(iv)  Office  of  the  Assistant 
Administrator  for  Human  Resources. 
Headed  by  the  Assistant  Administrator 
for  Human  Resources,  this  office  is 
responsible  to  the  Deputy  Administrator 
for  O&M  for  the  overall  development, 
implementation,  and  management,  of 
personnel  and  human  resoiuces  support 
services  for  Rural  Development.  The 
office  provides  direction  to  the 
Headquarters  Personnel  Services, 
Hiunan  Resources  Training  and  Mission 
Area  Personnel  Services  Division,  and 
Labor  Relations  Staff  offices.  The  office 
is  also  responsible  for  the  establishment 
of  recruitment,  retention,  and 
development  policies  and  programs 
supporting  workforce  diversity  and 
affirmative  action. 

(2)  Office  of  Civil  Rights  Staff.  Headed 
by  a  staff  director,  this  staff  has  primary 
responsibility  for  providing  leadership 
and  administration  of  the  Civil  Rights 
Program  for  the  Rural  Development 
mission  area.  The  staff  conducts  on-site 
reviews  of  borrowers  and  beneficiaries 
of  Federal  financial  assistance  to  ensure 
compliance  with  Titles  VI  and  VII  of  the 
Civil  Rights  Act  of  1964,  as  amended. 
Tide  Vm  of  the  Civil  Rights  Act  of  1968, 
as  amended.  Section  504  of  the 
Rehabilitation  Act,  the  Americans  with 
Disabilities  Act,  and  prepares 
compliance  reports.  The  staff  conducts 
and  evaluates  Title  VII  compliance 
visits  to  insure  that  EEO  programs  are 
adequately  implemented.  In  addition, 
the  office  develops,  monitora,  and 
evaluates  Affirmative  Employment 
programs  for  minorities,  women  and 
persons  with  disabilities,  and 
coordinates  and  conducts  community 
outreach  activities  at  historically  black 
colleges  and  universities.  It  also  has 
oversight  of  special  emphasis  programs 
such  as  the  Federal  Women's  Pro-am, 
Hispanic  Emphasis  Program,  and  Black 
Emphasis  Program.  The  staff  director 
reports  directly  to  the  Deputy  Under 
Secretary  for  O&M. 

(3)  Office  of  Communications.  Headed 
by  a  director  who  reports  directly  to  the 
Deputy  Under  Secretary  for  O&M.  this 
office  has  primary  responsibility  for 
tracking  legislation  and  development 
and  institution  of  policies  to  provide 
public  communication  and  information 
services  related  to  the  Rural 
Development.  The  office  maintains  a 
constituent  data  base  and  conducts 


min(Hity  outreach  efforts  and 
administers  a  public  information  and 
media  center  responsible  for  media 
inquiries,  news  releases,  program 
aimouncements,  media  advisories,  and 
information  retrieval.  This  office  also 
serves  as  a  liaison  with  Office  of 
Congressional  Relations  (OCR),  Office  of 
the  General  Counsel  (OGC),  and  other 
Departmental  imits  involved  in 
Congressional  relations  and  public 
information.  This  office  drafts 
testimony,  prepares  witnesses,  and 
provides  staff  for  hearings  and  markups. 
In  addition,  the  office  brieCs 
Congressional  members  and  staff  on  the 
Rural  Development  matters,  coordinates 
Rural  Development's  legislative 
activities  with  other  USDA  agencies  and 
OMB  and  develops  and  implements 
legislative  strategy.  The  staff  also 
coordinates  development  and 
production  of  brochures,  press  releases, 
and  other  public  information  materials. 

ff  2003.7— 20034    [Reeerved] 


12003.10    Rural 
omeea. 


Developntent  Stale 


(a)  Headed  by  State  Directors,  State 
Offices  report  directly  to  the  Under 
Secretary,  Rural  Development,  and  are 
responsible  to  the  three  Rural 
Development  agency  Administrators  for 
carrying  out  agency  program  operations 
at  the  State  level,  ensuring  adherence  to 
program  plans  approved  for  the  State  by 
the  Under  Secretary,  and  rendering  staff 
advisory  and  manpower  support  to  Area 
and  Local  offices.  The  Rural 
Development  State  Directora,  for  budget 
and  accounting  piuposes,  are  housed  in 
the  RHS  agencnr- 

(b)  Pro-am  Directors  within  the  State 
Office  provide  oversight  and  leadership 
on  major  program  functions.  Major 
program  functions  include:  Single 
Family  and  Multi-Family  Housing  loans 
and  grants.  Community  Facility,  Water 
and  Waste  Disposal,  Business  and 
Cooperative,  and  the  Empowerment 
Zones  and  Enterprise  Communities  (EZ/ 
EC)  programs. 

(c)  The  USDA  Rural  Development 
State  Office  locations  are  as  follows: 


State 

Location 

Alabama 

Montgomery,  AL 
Palmer,  AK 

Ala^KB    >•■■■■•••■■■•■■•■•■•■■■ 

Arizona „ 

Ptioenix,  AZ 

Arkansas 

Little  Rock,  AR 

CaMomia  . 

Woodland  CA 

Colorado 

Lakewood.  CO 

Delaware 

Camden,  DE 

Florida  . 

Gainesville,  PL 

Georgia  

Athens,  GA 

Hawaii  . 

Hiio,HI 

Idaho 

Boise.  ID 

Illinois : 

Champaign,  IL 

Irxtona .. 

Indianapolis,  IN 

Stale 

towa 

Kansas  

Kentucky 

Louisiana „. 

Maine  , 

MassactHJsetts 

Michigan 

Minnesota 

Mississippi . 

Missouri 

Montana 

Nebraska  «..>., 

Nevada  ..., 

New  ^Jersey  .... 
New  Mexico  ... 

NewYortt  

North  Carolina 
North  Dakota  .. 

Ohio 

Oklahoma 

Oregon  

Pennsylvania  .. 
Puerto  Rkx)  .... 
South  Carolina 
South  Dakota  . 
I  onnossoo  ■>... 

Texas  

Vermont  ...„„„. 

Virginia  

Washington  .... 
West  Virginia  .. 

Wisconsin 

Wyoming  


liOcalion 


Des  Moines,  lA 
Topeka,  KB 
Lexington,  KY 
Alexandria,  LA 
Bangor,  ME 
Amherst,  MA 
East  Lansing,  Ml 
St.  Paul,  MN 
Jackson,  MS 
Columbia,  MO 
Bozeman,  MT 
Uncoln,  NE 
Carson  City,  NV 
ML  Holly,  NJ 
ARwquerque,  NM 
Syracuse,  NY 
Raleigh.  NC 
Bismarck,  NO 
Columbus,  OH 
Stillwater.  OK 
Portland,  OR 
Harrisburg,  PA 
Hato  Rey,  PR 
Columbia,  SC 
Huron,  SO 
Nashville,  TN 
Austin,  TX 
Montpelier,  VT 
Richmond,  VA 
Olympia,WA 
Charieston,  WV 
Stevens  Point,  Wl 
Casper,  WY 


M2003.11-2003.13    [Reaarva^l 
§2003.14    ReMOmoea. 

Rural  Development  field  offices  report 
to  their  respective  State  Director  and 
State  Office  Program  Directors.  State 
Directors  may  organizationally  structure 
their  offices  based  on  the  program 
workloads  within  their  respective  State. 
Field  offices  generally  are  patterned  in 
a  three  or  two  tier  program  delivery 
structure.  In  a  three  tier  system.  Local 
offices  report  to  an  Area  office,  that 
reports  to  the  State  Office.  In  a  two  tier 
system,  a  "Local"  or  "Area"  office 
reports  to  the  State  Office.  Locations 
and  telephone  numbers  of  Area  and 
Local  offices  may  be  obtained  from  the 
appropriate  Rural  Development  State 
Office. 

Sf  2003.15-2003.16    [Raserwed| 

S  2003.17    Availability  of  htformalion. 

Information  concerning  Rural 
Development  programs  and  agencies 
may  be  obtained  from  the  Office  of 
Communications,  Rural  Development, 
U.  S.  Department  of  Agriculture,  STOP 
0705, 1400  Independence  Avenue  SW., 
Washington,  DC  20250-0705. 

12003.18    Functional  organiiatlon  of  RHS. 

(a)  General.  The  Secretary  established 
RHS  pursuant  to  §  233  of  the 
Department  of  Ag^culture 
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Reorganization  Act  of  1994  (7  U.S.C 
6943). 

(b)  Office  of  the  Admiaifirator. 
According  to  7  CFR  2.49,  the 
Administrator  has  responsibility  for 
implementing  programs  aimed  at 
delivering  loans  and  grant  assistance  to 
rural  Americans  and  their  communities 
in  obtaining  adequate  and  affordable 
housing  and  community  facilities,  in 
accorduice  with  Title  V  of  the  Housing 
Act  of  1949  (42  U.S.C.  1471  et  seq.)  and 
tba  Conjolidat9d  Farm  and  Rural 
Davelopment  Act  (7  U.S.C.  1921  et  tea.). 

(1)  Legislative  Affain  Staff.  The  duties 
and  responsibilities  of  this  staff  have 
now  been  aligned  under  the  Office  of 
Communication,  headed  by  a  director 
who  reports  directly  to  the  Under 
Secretary  for  OftM.  The  Office  of 
Communication  is  responsible  for 
providing  and  carrying  out  legislative, 
public  communication,  and  information 
services  for  the  Rural  Development 
mission  area. 

(2)  Office  of  Program  Support  Staff. 
The  Program  Support  Staff  is  headed  by 
•  staff  director  who  is  responsible  to  the 
Administrator  for  monitoring 
managerial  and  technical  e^ctiveness 
of  RHS  programs.  The  staff  coordinates 
review  and  analysis  of  legislation. 
Executive  Orders,  OMB  circulars,  and 
Department  regulations  for  their  impact 
on  Agency  programs.  The  staff  develops, 
implements,  and  reports  on 
architectural  and  environmental 
policies,  in  cooperation  with  the 
Department.  Staff  responsibilities  also 
include  managing  RHS's  Hazardous 
Waste  Management  Fund,  coordinating 
the  Debarment  and  Suspeiuion  process 
for  RHS,  tracking  the  use  of  Program 
Loan  Cost  Expense  funds,  and 
mnintaining  tne  RHS  Internet  "Home 


T. 


(3)  Office  of  Deputy  Administrator, 
Single  Family  Housing.  Headed  by  the 
Deputy  Administrator,  Single  Family 
Housing,  this  office  is  responsible  to  the 
Administrator  for  the  development  and 
implementation  of  RHS's  Sii^e  Family 
Housing  programs,  which  extend 
supervised  housing  credit  to  rural 
people  of  limited  reaourcaa.  for 
adequate,  modaat.  decent,  safe,  and 
sanitary  homes.  The  office  is 
responsible  for  administering  and 
managing  sections  502  and  504  Rural 
Housing  direct  and  guaranteed  loan  and 
grant  programs.  Rural  Housing  and  Self- 
Help  Site  loans,  the  Self-Help  Technical 
Assistance  grant  program.  Housing 
Application  Packaging  and  Technical 
and  Supervisory  Assistance  grants,  and 
Home  Improvement  and  Repaid  loaiu 
and  grants.  The  office  directs  the 
following  three  divisions:  Single  Family 
Housing  Processing  Division,  Single 


Family  Housing  Servicing  and  Property 

Management  Division,  and  Single 
Family  Housing  Centralized  Servicing 
Center  in  St  Louis,  Mo. 

(i)  Office  of  Single  Family  Housing 
Processing  Division.  Headed  by  a 
division  director,  this  division  is 
responsible  for  development  and 
nationwide  implementation  of  policies 
on  processing  Single  Family  Housing 
direct  and  guaranteed  program  loans.  In 
addition,  the  division  providea  direction 
oo  the  following:  the  Rural  Housing 
Targeted  Area  Set-Aside  program, 
debarments,  payment  assistance,  title 
clearance  and  loan  closing,  site/ 
subdivision  development.  Deferred 
Mortgage  Payment  Program; 
construction  defects,  credit  reports, 
appraisals.  Manufactured  Housing, 
coordinated  asaessment  reviews.  Home 
Buyer's  Counseling/Education  Program, 
and  allocation  of  loan  and  grant 
program  funds. 

(il)  Office  of  Single  Family  Housing 
Servicing  and  Property  Management 
Division.  Headed  by  a  division  director, 
this  division  is  responsible  for  the 
development  and  implementation  of 
nationwide  policies  for  servicing  RHS's 
multi-billion  dollar  portfolio  of  Single 
Family  Housing  loans,  and  managing 
and  selling  Single  Family  Housing 
inventory  properties.  The  division  also 
conducts  state  program  evaluations, 
identifies  program  weaknesses,  makes 
recommendations  for  improvements, 
and  identifies  corrective  actions. 

(iii)  p^ce  of  Single  Family  Housing 
Centralized  Servicing  Center  (CSC) — St. 
Louis.  Missouri.  Heeded  by  a  director, 
CSC  is  responsible  for  centrally 
servicing  RHS's  multi-billion  dollar 
portfolio  of  Single  Family  Housiiig 
loans.  CSC  provides  interest  credit  or 
payment  assistance  renewals,  performs 
escrow  activities  for  real  estate  taxes 
and  property  hazard  insurance,  oversees 
collection  of  loan  payments,  and  grants 
interest  credit,  payment  assistance,  and 
moratoria. 

(4)  Office  of  the  Deputy 
Administrator,  Multi-Family  Housing 
Division.  Headed  by  the  Deputy 
Administrator,  Multi-Family  Housing, 
this  office  is  responsible  for  the 
development  and  nation%iride 
implementation  of  RHS's  Multi-Family 
Housing  programs,  which  extend 
supervised  housing  credit  to  rural 
residents  an  opportunity  to  have  decent, 
safe,  and  sanitary  rental  housing.  The 
following  programs  are  administered 
and  managed  by  this  office:  Section  515 
Rural  Rental  Housing,  Rural  Cooperative 
and  Congregate  Housing  Programs, 
Section  521  Rental  Assistance,  Farm 
Labor  Housing  loan  and  grant  programs. 
Housing  Praaervation  Grants,  rural 


housing  vouchers,  and  Housing 
Application  Packaging  Grants.  This 
office  directs  the  following  two 
diviaiofu: 

(i)  Muhi-Family  Housing  Processing 
Division.  Headed  by  a  division  director, 
this  division  is  responsible  for  the 
development  and  nationwide 
implementation  of  policies  on 
processing  Multi-Family  Housing 
program  loans.  The  division  manages 
the  following  program  areas:  elderly  and 
family  rental  housing.  Farm  Labor 
Housing  loanrand  grants,  outreach 
contacts,  congregate  facilities.  Housing 
Preservation  Grants,  cooperative 
housing,  rural  housing  vouchers, 
appraisals.  Congregate  Housing  Services 
Grants,  Rental  Assistance,  Housing 
Application  Packaging  Grants,  taigeted 
area  and  nonprofit  set  asides,  Multi- 
Family  Housing  suspensions  and 
deberments,  title  clearance  and  loan 
doaing,  allocation  and  monitoring  of 
loan  and  grant  funds,  adverse  decisions 
and  appeals,  commercial  credit  reports, 
individual  credit  reports,  and,  site 
development. 

(ii)  Muhi-Family  Housing  Portfolio 
Management  Division.  Headed  by  a 
division  director,  this  division  is 
responsible  for  the  development  and 
institution  of  policies  on  the 
management  and  servicing  of  the 
nationwide  Multi-Family  Housing 
programs.  The  Division  implements 
current  and  long  range  plans  for 
servicing  Rural  Rental  Housing  loans. 
Labor  Housing  loans  and  grants,  and 
Rental  Assistance  or  similar  tenant 
subsidies. 

(5)  Office  of  the  Deputy 
Administrator,  Community  Programs. 
Headed  by  the  Deputy  Administrator. 
Community  Programs,  this  office  is 
responsible  for  overseeing  the 
administration  and  management  of 
Community  Facilities  loans  and  grants 
to  hospitals  and  nursing  homes,  police 
and  fire  stations,  libraries,  schools,  adult 
and  child  care  centers,  etc.  The  office 
monitors  and  evaluates  the 
administration  of  loan  and  grant 
programs  on  a  nationwide  basis  and 
provides  guidance  and  direction  for 
community  programs  through  two 
divisions.  Community  Programs  Loan 
Processing  Division  and  Servicing  and 
Special  Authorities  Division. 

(i)  Community  Programs  Loan 
Processing  Division.  Headed  by  a 
director,  this  division  is  responsible  for 
the  overall  administration,  policy 
development,  fund  distribution,  and 
processing  of  Community  Facilities 
loans  and  other  loan  and  grant  programs 
assimed  to  the  Division. 

(iO  Servicing  and  Special  Authorities 
Division.  Headed  by  a  division  director. 
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this  division  is  responsible  for  the 
overall  administration,  policy 
development,  and  servicing  of  the 
Community  Facilities  loan  and  grant 
programs.  The  division  conducts 
program  evaluations,  identifies  program 
weaknesses,  ifiakes  recommendations 
for  improvements,  and  identifies 
corrective  actions.  The  division  also 
administers  and  services  Nonprofit 
National  Corporation  loans  and  grants. 

f§200ll»-2003^1    [Reeerved] 

§2003.22    Functional  organizatton  of  RUS. 

(a)  General.  The  Secretary  established 
RUS  pursuant  to  §  232  of  the* 
Department  of  Agriculture 
Reorganization  Act  of  1994  (7  U.S.C. 
6942). 

(b)  Office  of  the  Administrator. 
According  to  7  CFR  2.47,  the 
Administrator  has  responsibility  for 
managing  and  administering  the 
programs  and  support  functions  of  RUS 
to  provide  financial  and  technical 
support  for  rural  infrastructure  to 
include  electrification,  clean  drinking 
water,  telecommunications,  and  water 
disposal  systems,  pursuant  to  the 
Consolidated  Farm  and  Rural 
Development  Act,  as  amended  (7  U.S.C. 
1921  et  seq.).  and  the  Rural 
Electrification  Act  of  1936,  as  amended 
(7  U.S.C.  901  et  seq.).  The  office 
develops  and  implements  strategic 
plans  concerning  the  Rural 
Electrification  Act  of  1936,  as  amended. 
The  Administrator  serves  as  Governor  of 
the  Rural  Telephone  Bank  (RTB)  with  a 
13-member  board  of  directors,  and 
exercises  and  performs  all  functions, 
powers,  and  duties  of  the  RTB  in 
accordance  with  7  U.S.C.  944. 

(1)  Borrower  and  Program  Support 
Services.  Borrower  and  Program 
Support  Services  consist  of  the  three 
following  staffis  which  are  responsible  to 
the  Administrator  for  planning  and 
carrying  out  a  variety  of  program  and 
administrative  services  in  support  of  all 
RUS  programs,  and  providing  expert 
advice  and  coordination  for  tiie 
Administrator: 

(i)  Administrative  Liaison  Staff. 
Headed  by  a  staff  director,  this  staff 
advises  the  Administrator  on 
management  issues  and  policies  relating 
to  human  resources,  EEO,  labor- 
management  partnerahip,  administrative 
services,  travel  management,  automated 
information  systems,  and  administrative 
budgeting  and  funds  control. 

(ii)  Program  Accounting  Services 
Division.  Headed  by  a  division  director, 
this  division  develops  and  evaluates  the 
accounting  systems  and  procedures  of 
Electric,  Telecommunications,  and 
Water  and  Wastewater  borrowers; 


assures  that  accounting  policies, 
systems,  and  procedures  meet 
regulatory.  Departmental,  General 
Accounting  Office,  OMB,  and  Treasury 
Department  requirements;  examines 
borrowen'  records  and  operations,  and 
reviews  expenditures  of  loans  and  other 
funds;  develops  audit  requirements;  and 
approves  Certified  Public  Accountants 
to  perform  audits  of  borrowera. 

fiii)  Program  and  Financial  Services 
Staff.  Headed  by  a  staff  director,  this 
staff  evaluates  the  financial  conditions 
of  troubled  borrowers,  negotiates 
settlements  of  delinquent  loans,  and 
makes  recommendations  to  program 
Assistant  Administratora  on  ways  to 
improve  the  financial  health  of 
borrowers. 

(2)  Office  of  Assistant 
Administrator — Electric  Program. 
Headed  by  the  Assistant 
Administrator — Electric  Program,  this 
office  is  responsible  to  the 
Administrator  for  directing  and 
coordinating  the  Rural  Electrification 
program  of  RUS  nationwide.  This  office 
develops,  maintains,  and  implements 
regulations  and  program  procedures  on 
processing  and  approving  loans  and 
loan-related  activities  for  rural  electric 
borrowera.  The  office  directs  the 
following  three  divisions: 

(i)  Electric  Regional  Divisions.  Headed 
by  division  directors,  these  two 
divisions  are  responsible  for 
administering  the  Rural  Electrification 
program  in  specific  geographic  areas 
and  serving  as  the  single  point  of 
contact  for  all  distribution  borrowers. 
The  divisions  provide  guidance  to 
borrowera  on  RUS  loan  policies  and 
procedures,  maintain  overaight  of 
borrower  rate  actions,  and  make 
reconunendations  to  the  Administrator 
on  borrower  applications  for  RUS 
financing.  The  divisions  also  assure  that 
power  plant,  distribution,  and 
transmission  systems  and  facilities  are 
designed  and  constructed  in  accordance 
with  the  terms  of  the  loan  and  proper 
engineering  practices  and  specifications, 
(li)  Power  Supply  Division.  Headed  by 
a  division  director,  this  division  is 
responsible  for  administering  the  Rural 
Electrifica'tion  program  responsibilities 
with  regard  to  power  supply  borrowera 
nationwide  and  serves  as  primary  point 
of  contact  between  RUS  and  all  such 
borrowera.  The  division  develops  and 
maintains  a  loan  processing  program  for 
Rural  Electrification  Act  purposes,  and 
develops  and  administers  engineering 
and  construction  policies  related  to 
planning,  design,  construction, 
operation,  and  maintenance  for  power 
supply  borrowera. 

liii)  Electric  Staff  Division.  Headed  by 
a  division  director,  this  division  is 


responsible  for  engineering  activities 
related  to  the  design,  construction,  and 
technical  operations  and  maintenance  of 
power  plants;  distribution  of  power;  and 
transmission  systems  and  facilities, 
including  load  management  and 
communications.  The  division  develops 
criteria  and  techniques  for  evaluating 
the  financing  and  pterformance  of 
electric  borrowera  and  forecasting 
borrowera'  future  power  needs;  and 
maintains  financial  expertise  on  the 
distribution  and  power  supply  loan 
prooam,  and  retail  and  wholesale  rates. 

(3)  Office  of  Assistant 
Administrator — Telecommurucations 
Program.  Headed  by  the  Assistant 
Administrator — Telecommunications 
Program,  this  office  is  responsible  to  the 
Administrator  for  directing  and 
coordinating  the  National  Rural 
Telecommunications.  Distance 
Learning,  and  Telemedicine  programs  of 
RUS.  The  Assistant  Administrator, 
Telecommunications  Program,  serves  as 
Assistant  Governor  of  the  RTB  and  is 
responsible  for  the  day-to-day  activities 
of  the  RTB.  The  office  develops, 
maintains,  and  implements  regulations 
and  program  procedures  on  the 
processing  and  approval  of  grants, 
loans,  and  loan-related  activities  for  all 
rural  telecommunications  borrowen 
and  grant  recipients.  The  office  directs 
the  following  three  divisions: 

(i)  Telecommunications  Standards 
Division.  Headed  by  a  division  director, 
this  division  is  responsible  for 
engineering  staff  activities  related  to  the 
design,  construction,  and  technical 
operation  and  maintenance  of  rural 
telecommunications  systems  and 
facilities.  The  office  develops 
engineering  practices,  policies,  and 
technical  data  related  to  borrowera' 
telecommunications  systems;  and 
evaluates  the  application  of  new 
communications  network  technology, 
including  distance  learning  and 
telemedicine,  to  rural 
telecommunications  systems. 

(ii)  Advanced  Telecommunications 
Services  Staff.  Headed  by  a  staff 
director,  this  staff  primarily  serves  the 
Assistant  Administrator, 
Telecommunications  Program  in  the 
role  of  the  Assistant  Governor  of  the 
RTB.  The  office  performs  analyses  and 
makes  recommendations  to  the  AAT  on 
issues  raised  by  the  RTB  Governor, 
Board  of  Directore,  or  RTB  borrowera. 
This  staff  maintains  official  records  for 
the  RTB  Board  and  prepares  minutes  of 
RTB  Board  meetings.  The  staff  director 
serves  as  the  Assistant  Secretary  to  the 
RTB.  The  staff  performs  the  calculations 
necessary  to  determine  the  cost  of 
money  rate  to  RTB  borrowers  and 
recommends  and  develops  program- 
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wide  procedures  for  loan  and  grant 
programs.  The  office  is  responsible  for 
the  Telecommunications  Program's 
home  page  on  the  Internet. 

(iii)  teiecontmunicaUons  Ana 
Offices.  Headed  by  area  directors,  these 
four  offices  are  responsible  for 
administering  the  Telecommunications. 
Distance  Learning,  and  Telemedicine 
programs  for  specific  geographic  areas, 
and  serving  as  the  single  point  of 
contact  for  all  program  applicants  and 
borrowers  within  their  respective  areas. 
The  offices  provide  guidance  to 
applicants  and  borrowers  on  RUS  and 
RTB  loan  policies  and  procedures,  and 
make  recommendations  to  the 
Administrator  on  applications  for  loans, 
guarantees,  and  grants.  The  offices 
assure  that  borrower  systems  and 
bcilities  are  designed  and  constructed 
in  accordance  with  the  terms  of  the 
loan,  acceptable  engineering  practices 
and  specifications,  and  acceptable  loon 
security  standards. 

(4)  Office  of  the  Assistant 
Administrator— Water  and 
Environmenta]  Programs.  Headed  by  the 
Assistant  Administrator.  Water  and 
Environmental  Programs,  this  office  is 
responsible  to  the  Administrator  for 
directing  and  coordinating  a  nationwide 
Water  and  Waste  Disposal  Program  for 
RUS  as  authorized  under  Section  306  of 
the  Consolidated  Farm  and  Rural 
Development  Act.  as  amended  (7  U.S.C. 
1926).  The  office  oversees 
administration  of  RUS  policies  on 
making  and  servicing  loans  and  grants 
for  water  and  waste  facilities  in  rural 
America,  and  the  development  of 
engineering  policies,  and  practices 
related  to  the  construction  and 
operation  of  community  water  and 
waste  disposal  systems.  This  office  is 
responsible  for  development  and 
coardination  of  environmental  programs 
with  regard  to  the  Water  and  Waste 
Disposal  Program  and  directs  the 
following  two  divisions: 

(i)  Water  Programs  Division.  Headed 
by  the  division  director,  this  division  is 
responsible  for  administering  the  Water 
and  Waste  Disposal  loan  and  grant 
making  and  servicing  and  special 
authorities  activities  nationwide.  This 
office  also  makes  allocation  of  loan  and 
grant  funds  to  field  offices  and  manages 
National  Office  reserves. 

(ii)  Engineering  and  Environmental 
Staff.  Headed  by  a  staff  director,  this 
staff  is  responsible  for  engineering 
activities  at  all  stages  of  program 
implementation,  including:  review  of 
preliminary  engineering  plans  and 
specifications,  procurement  practices, 
contract  awards,  construction 
monitoring,  and  system  operation  and 
maintenance.  The  staff  also  develops 


Agency  engineering  practices,  policies, 
and  technical  data  related  to  the 
construction  and  operation  of 
community  water  and  waste  disposal 
systems.  The  staff  is  responsible  for 
coordinating  environmental  policy  and 
providing  technical  support  in  eraee 
such  as:  hazardous  waste,  debannent 
and  suspension,  flood  insurance,  drug 
free  workplace  requirements,  and 
computer  program  software. 

H  2009.23— 2003.2S    (Reeemed) 

12003.26    FuncMooel  wgenUeMon  ct  RBS. 

(a)  General.  The  Secretary  established 
RBS  pursuant  to  §  234  of  the 
Department  of  Agriculture 
ReorganizaUon  Act  of  1994  (7  U.S.C. 
6944). 

(b)  Office  of  the  Administrator. 
According  to  7  CFR  2.48.  the 
Administrator  is  responsible  for 
managing  and  administering  the 
programs  and  support  functions  of  RBS 
to  provide  assistance  to  disadvantaged 
communities  through  grants  and  loans 
and  technical  assistance  to  businesses 
and  communities  for  rural  citizens  and 
cooperatives,  pursuant  to  the  following 
authorities:  the  Rural  Electrification  Act 
of  1936,  as  amended  (7  U.S.C.  940c  and 
950aa  et  seq.),  the  Consolidated  Farm 
and  Rural  I>evelopment  Act  (7  U.S.C. 
1921  et  seq.].  the  Cooperative  Marketing 
Act  of  1926  (7  U.S.C  451-457),  the 
Agricultural  Marinating  Act  of  1946  (7 
U.S.C  1621-1627).  and  the  Food 
Security  Act  of  1985  (7  U.S.C.  1932). 
These  grants,  loans,  and  technical 
assistance  improve  community  welfisre 
by  enhancing  organizational  and 
management  skills,  developing  effective 
economic  strategies,  and  expanding 
markets  for  a  wide  range  of  rural 
products  and  services. 

(1)  Resources  Coordination  Staff. 
Headed  by  the  staff  director,  this  staff  is 
responsible  to  the  Administrator  for 
preparing  legislative  initiatives  and 
modifications  for  program 
enhancement.  The  staff  monitors 
legislative  and  regulatory  proposals  that 
potentially  impact  RBS  functions.  The 
staff  serves  as  liaison  on  budgetary  and 
financial  management  matters  between 
RBS  staff  and  the  Office  of  the 
Controller,  and  assists  the  Administrator 
in  presenting  and  supporting  RBS's 
budget  and  program  plans.  The  staff  also 
advises  the  Administrator  and  RBS 
officials  on  management  issues  and 
policies  related  to:  human  resources, 
labor  relations,  civil  rights,  EEO.  space, 
equipment,  travel,  Senior  Executive 
Service  and  Schedule  C  activities, 
contracting,  automated  information 
systems,  and  accounting.  The  staff 
provides  analysis  and'recommendations 


on  the  effiectiveness  of  administrative 
and  management  activities,  and 
performs  liaison  functions  between  RBS 
and  the  Office  of  the  Deputy  Under 
Secretary  for  O&M  on  a  wide  variety  of 
administrative  functions. 

(2)  Office  of  the  Deputy 
Administrator,  Business  Programt. 
Headed  by  the  Deputy  Administrator. 
Business  Programs,  this  office  is 
responsible  to  the  Administrator  for 
overseeing  and  coordinating  the 
Business  and  Industry  Guaranteed  and 
Direct  Loan  programs.  Intermediary 
Relending  Program  loans,  Rural 
Business  Enterprise  grants.  Rural 
Business  Opportunity  grants.  Rural 
Economic  Development  loan  and  grant 
programs,  and  the  Rural  Venture  Capital 
Demonstration  Program.  The  office 
participates  in  policy  planning,  and 
program  development  and  evaluation.  It 
also  directs  the  following  three 
divisions: 

(i)  Processing  Division.  Headed  by  the 
division  director,  this  division  is 
responsible  for  developing  and 
maintaining  loan  processing  regulations, 
and  directs  the  processing  and  approval 
of  guaranteed  and  direct  business  and 
industry  loans,  and  the  Rural  Venture 
Capitol  Demonstration  Program.  It 
provides  technical  assistance  to  field 
employees  and  borrowers  on  loan 
processing  and  develops  approval 
criteria  and  performance  standards  for 
loans.  The  division  recommends  plans, 
programs,  and  activities  related  to 
business  loan  programs  and  provides 
environmental  guidance  and  support. 

(ii)  Servicing  Division.  Headed  by  the 
division  director,  this  office  is 
responsible  for  developing  and 
fimintaining  servicing  regulations.  It 
directs  and  provides  technical 
assistance  to  field  employees  and 
borrowers  on  servicing  business  loans 
and  grants.  The  division  reviews  large, 
complex,  or  potentially  controversial 
loan  and  grant  dockets  related  to  loan 
servicing  and  recommends  servicing 
plans,  programs,  and  activities  related  to 
business  loan  and  grant  programs. 

(iii)  Specialty  Lenders  Division. 
Headed  by  the  division  director,  this 
office  is  responsible  for  directing  and 
developing  and  maintaining  regulations 
concerning  the  processing  and  approval 
of  Intermediary  Relending  loans.  Rural 
Business  Enterprise  grants,  Rural 
Business  Opportunity  grants,  and  Rural 
Economic  Development  loan  and  grant 
programs.  The  division  provides 
tecfajiical  assistance  to  field  employees 
and  borrowers  on  loan  and  grant 
processing  and  other  activities.  It  also 
develops  approval  criteria  and 
performance  standards  and  recommends 
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plans,  programs,  and  activities  related  to 
business  loan  and  raant  programs. 

(3)  Office  of  the  Deputy 
Administrator.  (Cooperative  Services 
Programs.  Headed  by  the  Deputy 
Administrator.  Cooperative  Services 
Programs,  this  office  is  responsible  to 
the  Administrator  for  providing  service 
to  cooperative  associations  by 
administering  a  program  of  research  and 
analjrsis  of  economic,  social,  legal, 
financial,  and  other  related  issues 
concerning  cooperatives.  The  office 
administers  programs  to  assist 
cooperatives  in  the  organization  and 
management  of  their  associations  and  a 
program  for  economic  research  and 
analysis  of  the  marketing  aspects  of 
cooperatives.  The  division  administers 
and  monitors  activities  of  the  National 
Sheep  Industry  Improvement  Center 
and  the  Appropriate  Technology 
Transfer  to  Rural  Areas  Program,  and 
the  Rural  Cooperative  Development 
Grant  Program.  The  office  directs  the 
following  three  divisions: 

(i)  Cooperative  Marketing  Division. 
Headed  by  the  division  director,  this 
division  is  responsible  for  participating 
in  the  formulation  of  National  policies 
and  procedures  on  cooperative 
marketing.  The  division  conducts 
research  and  analysis  and  gives 
technical  assistance  to  farmer 
cooperatives  on  cooperative  marketing 
of  certain  crops,  livestock,  aquaculture, 
forestry,  poultry,  semen,  milk,  and  dairy 
products  to  improve  their  market 
performance  and  economic  position. 

(ii)  Cooperative  Development 
Division.  Headed  by  the  division 
director,  this  division  is  responsible  for 
participating  in  the  formulation  of 
National  poUcies  and  procedures  on 
cooperative  development.  The  office 
conducts  evaluations  and  analysis  of 
proposed  new  cooperatives  to  develop 
plans  for  implementing  feasible 
operations,  and  advises  and  assists  rural 
resident  groups  and  developing 
cooperatives  in  implementing  sound 
business  plans  for  new  cooperatives.  It 
provides  research,  analysis,  and 
technical  assistance  to  rural  residents  on 
cooperative  development  initiatives  and 
strategies  to  improve  economic 
conditions  through  cooperative  efforts. 

(iii)  Cooperative  Resource 
Management  Division.  Headed  by  the 
division  director,  this  division  is 
responsible  for  participating  in  the 
formulating  of  National  policies  and 
procedures  on  cooperative  resource 
management.  The  division  conducts 
research  and  analysis  and  gives 
technical  assistance  to  cooperatives  on 
their  overall  structure,  strategic 
management  and  planning,  fin«nri<>l 
issues,  and  operational  characteristics  to 


improve  their  use  of  resources,  financial 
policies,  and  ability  to  adapt  to  market 
conditions.  The  division  conducts 
research  and  analysis  of  policy, 
taxation,  Federal  laws.  State  statutes, 
and  common  laws  that  apply  to 
cooperative  incorporation,  structure, 
and  operation  to  assist  cooperatives  in 
meeting  legal  requirements. 

(4)  Office  of  the  Deputy 
Administrator,  Community 
Development.  Headed  by  the  Deputy 
Administrator,  Community 
Development,  this  office  is  responsible 
to  the  Under  Secretary.  Rural 
Developqient,  for  coordinating  and 
overseeing  all  functions  in  the 
Community  Outreach  and 
Empowerment  Program  areas.  The  office 
assists  in  providing  leadership  and 
coordination  to  National  and  local  rural 
economic  and  community  development 
efforts.  For  appropriation  and 
accounting  purposes,  this  office  is 
located  under  RBS.  The  office  directs 
the  following  two  divisions: 

(i)  Empowerment  Program  Division. 
Headed  by  the  division  director,  this 
division  is  responsible  for  formulating 
policies  and  developing  plans, 
standards,  procedures,  and  schedules 
for  accomplishing  RBS  activities  related 
to  "community  empowerment 
programs",  including  EZ/EC, 
AmeriCorps,  and  other  initiatives.  The 
office  develops  informational  materials 
and  provides  technical  advice  and 
services  to  support  States  on  community 
empowerment  programs.  It  also 
generates  information  about  rural 
conditions  and  strategies  and 
techniques  for  promoting  rural 
economic  development  for  community 
empowerment  programs. 

(ii)  Conununity  Outreach  Division. 
Headed  by  the  division  director,  this 
division  is  responsible  for  designing  and 
overseeing  overall  systems  and 
developing  resources  to  support  State 
and  community  level  implementation 
activities  for  RBS  programs.  The  office 
designs  program  delivery  systems  and 
tools,  removes  impediments  to  effective 
community-level  action,  supports  field 
offices  with  specialized  skills,  and 
establishes  partnerships  urith  National 
organizations  with  grass-roots 
membership  to  assure  that  programs  and 
initiatives  are  designed  and 
implemented  in  a  way  that  empowers 
communities.  It  develops  methods  for 
working  with  rural  business 
intermediaries  to  assist  them  in 
providing  technical  assistance  to  new, 
sihall  business,  and  provides  Internet- 
based  services  to  1890  Land-grant 
universities,  EZ/EC.  and  AxAeriCorps 
volunteers,  linking  RBS  information 


support  to  communities  with  high  levels 
of  need. 

(5)  Alternative  Agricultuial  Research 
and  Commercialization  Corporation. 
Headed  by  a  director,  this  Corporation 
is  responsible  for  providing  and 
monitoring  financial  assistance  for  the 
development  and  commercialization  of 
new  nonfood  and  nonfeed  products 
from  agricultural  and  forestry 
commodities  in  accordance  with  7 
U.S.C  5901  et  seq.  The  Corporation  acts 
as  a  catalyst  in  forming  private  and 
public  pcutnerships  and  promotes  new 
uses  of  agricultural  materials.  It  expands 
market  opportunities  for  U.S.  fiumers 
through  development  of  value-added 
industrial  products  and  promotes 
environmentally  friendly  products.  For 
budget  and  accounting  purposes,  this 
office  is  assigned  to  RBS.  The  director 
of  the  Corporation  is  responsible  to  the 
Office  of  the  Secretary. 

if  2003^— 2003.50    [Raeerv^ 

Dated:  November  26, 1997. 
Jill  Long  ThonqMoo, 
Under  Secretary,  Rural  Development. 
(FR  Doc.  97-33588  Filed  12-23-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airapece  Docket  No.  97-ASO-22] 

Establishmant  of  a  Claaa  D  Airapaea; 
Hlckofy,  NC 

AOBICY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes 
Class  D  airspace  area  at  Hickory,  NC.  A 
non-federal  control  tower  has  opened  at 
Hickory  Regional  Airport.  Hickory.  NC. 
Class  D  surface  area  airspace  is  required 
when  the  control  tow^  is  open  to 
accommodate  current  Standard 
Instnunent  Approach  Procedures  (SIAP) 
and  for  Instrument  Flight  Rules  (IFR) 
operations  at  the  airport. 

EFFECTIVE  DATE:  0901  UTC.  February  26, 
1998. 

FOR  FURTHER  MFORMATION  CONTACT: 

Nancy  B.  Shelton,  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5586. 
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«I^PLai»fTAftV  MFOMMATKM: 
History 

On  October  17. 1997.  the  FAA 
proposed  to  amend  14  CFR  part  71  by 
establishing  Class  D  airs{Mce  at  Hickory. 
NC  (62  FR  53979).  This  action  would 
provide  Class  D  airspace  for  IFR 
operations  at  Hickory  Regional  Airport. 
Class  D  sur&c«  area  airspace 
designations  are  published  in  Paragraph 
5000  of  FAA  Order  7400.9E.  dated 
September  10, 1997,  and  effective 
September  16.  1997.  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  D  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
conuiMata  GO  the  proposal  to  the  FAA. 
No  comments  obfecting  to  the  proposal 
were  recefved. 

Thclnle 

This  amendment  to  14  CFR  part  71 
establishes  Class  D  airspace  at  Hickory. 
NC.  A  non- federal  control  tower  has 
opened  at  Hiduiry  Regional  Airport, 
Hickory,  NC  Class  D  suriace  area 
airspace  is  required  when  the  control 
tower  is  open  to  accommodate  current 
SLAPs  and  for  IFR  operations  at  the 
airport 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IXTT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
trafSc  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  ofSubiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  t&e  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aalkaftljr;  49  U.S.C  10e(g),  40103, 40113. 
4012O:  EO  10854.  24  FR  0565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997.  and  efiiective 
September  16, 1997.  is  amended  as 
follows: 

Paragraph  5000    Ckua  D  airspace. 

•  '     •        •        •         • 

ASONCD    Hickory.  NC  (Nawl 

Hickory  Regional  Airport,  NC 

{Lmt  35»44'28  "  N.  long.  81»23'22~  W) 

That  ainpaoe  extending  upward  from  the 
turfacm  to  aiad  including  3700  feet  MSL 
witliin  a  4.1 -mile  radiua  of  Hickory  Regional 
Airport.  This  Class  D  airspace  is  affective 
during  the  specific  days  and  times 
••tablished  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

*  •         •         •         • 

bsued  la  College  Park,  Georgia,  on 
Oseamber  1.1997. 
Naacy  B.  Shelton. 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 

IFR  Doc.  97-33619  Filed  12-23-97;  8:45  am) 
aSJJNQ  cooc  4ei»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminlatration 

14  CFR  Part  71 

(Alrapece  Docket  Na  •7-ASO-20] 

Amandmant  of  Claaa  E  AlrsfMoa; 
Covington,  KY 

AQBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


r:  This  amendment  modifies  the 
Class  E  Airspace  area  at  Covington,  KY 
A  Global  Positioning  System  (GPS) 
Runway  (RWY)  24  Standard  Instrument 
Approach  Procedure  (SIAP)  has  been 
developed  for  Cincinnati-Blue  Ash 
Airport.  As  a  result,  additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SIAP  and  for  Instrument  Flight  Rules 


(IFR)  operations  at  Cinciimati-Blue  Ash 
Airport 

EFFECTIVE  DATE:  0901  UTC.  February  26, 

1998. 

FOM  FURTNER  MFORMATION  CONTACT: 
Nancy  B.  Shelton,  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta.  Georgia  30320;  telephone  (404) 
305-5586. 

StJf>PI.EMENTAI«Y  MFORMATION: 

On  October  23, 1997,lhe  FAA 
proposed  to  amend  14  CFR  part  71  by 
amending  the  Class  E  airspace  at 
Covington.  KY  (62  FR  55814).  This 
action  would  provide  adequate  Class  E 
airspace  for  TFR  operations  at 
Cincinnati-Blue  Ash  Airport. 
Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E.  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  part  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemking  proceeding 
by  submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
obiecting  to  the  proposal  were  received. 

The  Role 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Covington. 
KY.  A  GPS  RWY  24  SL\P  has  been 
developed  for  Cincinnati-Blue  Ash 
Airport  Additional  controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  this  SIAP  and 
for  IFR  operations  at  Cincinnati-Blue 
Ash  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  pref>aration  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  ofSubiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D»  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS. 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aotliorily:  49  U.S.C.  106(g),  40103,  40113. 
40120;  EO  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  AviaUon 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASOKYES    Cavington.  KY  [Revised] 

Covington.  Cincinnati/Northern  Kentucky 
International  Airport.  KY 

(Ut.  39'02'46"  N.  long.  84»39'44  "  W) 
Cincinnati  Municipal  Airport-Lunlcen  Field 

(Lat.  39*06'12"  N.  long.  84''25'07"  W) 
Qncinnati  NDB 
'      (Ut  39'09'33"  N.  long.  84«20'32"  W) 
Qemiont  County  Airport,  Batavia.  OH 

(Ut.  39*04'42"  N.  long.  84"12'37"  W) 
Cincinnati-Blue  Ash  Airport.  OH 

(Lat.  39*14'48"N.  long.  84'23'20"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10-mile  radius 
of  Cincinnati/Northern  Kentucky 
International  Airport,  and  within  a  10.5-mile 
radius  of  Cincinnati  Airport-Lunken  Field 
and  within  2.6  miles  each  side  of  the  044" 
bearing  from  Cincinnati  NDB  and  extending 
from  the  105-mile  radius  to  7.4  miles 
northeast  of  the  NDB.  and  within  a  6.8-mile 
radius  of  Clemiont  County  Airport,  Batavia, 
OH,  and  within  a  6.3-mile  radius  of 
Qncinnati-Blue  Ash  Airport,  OH. 

Issued  in  College  Park,  Georgia,  on 
December  2, 1997. 
Naocy  B.  Shehoa, 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 

[FR  Doc.  97-33618  Filed  12-23-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminlatration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-ASa-iq 

Amendment  of  Claaa  E  Airapaca; 
Birmingham,  AL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Birmingham, 
AL.  A  Global  Positioning  System  (GPS) 
Runway  (RWY)  23  Standard  Instrument 
Approach  Procedure  (SIAP)  has  been 
developed  for  Birmingham  International 
Airport.  As  a  result,  additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SIAP  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  Birmingham 
International  Airport. 

EFFECTIVE  DATE:  0901  UTC,  February  26, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration.  P.O.  Box  20636. 
Atlanta.  Georgia  30320;  telephone  (404) 
305-5586. 

SUPPI.EMB4TARY  INFORMATKM: 
History 

On  October  17, 1997,  the  FAA 
proposed  to  amend  14  CFR  part  71  by 
amending  the  Class  E  airspace  at 
Birmingham.  AL  (62  FR  53984).  This 
action  would  provide  adequate  Class  E 
airspace  for  IFTl  operations  at 
Birmingham  International  Airport. 
Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10. 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  part  71.1.  The  Class  E  airspace 
designation  listed  in  this  docimient  will 
be  published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at 
Birmingham,  AL.  A  GPS  RWY  23  SL\P 
has  been  developed  for  Birmingham 
International  Airport.  Additional 


controlled  airspace  extending  upward 
from  700  fee  AGL  is  needed  to 
accommodate  this  SIAP  and  for  IFR 
operations  at  Birmingham  International 
Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  - 
current  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  EO  10854.  24  FR  9565.  3  CFR,  1959- 
1963  comp..  p.  389. 

f7l.l    [Amended 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  AviaUon 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1997.  and  effective 
September  16. 1997.  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASOFLES    Birmingham,  AL  [Reviled] 

Bimiingham  International  Airport,  AL 
Ut.  33*33'47"  N,  long.  86*45'24"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  widiin  a  10-mile  radius 
of  Birmingham  International  Airport. 
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iMiMd  in  Coll«f>  Park.  Gmtip:  on 
DKMabOT  2. 1M7. 

N— cyMhiHiB. 

Acting  Ifanrjf  r.  Air  Traffic  DMikm, 

Southern  Region. 

IFR  Doc.  97-33620  PUmI  12-23-«7:  8:45  un) 


DEPARTMENT  OF  TRANSPORTATION 
Fedeiai  Avtatkxt  Admlniatrvtion 
14  CFR  Pari  73 
(AJrapace  Doctol  No.  96-ASO-q 

Amendmem  to  Time  of  Designation  for 
Reetrlded  Areas;  QA 

AOetCY:  Federal  Aviation 
Administration  (PAA).  DOT. 
ACTKM:  Final  rule. 


t:  This  action  amends  the  time 
of  designation  for  Restricted  Areas  R- 
3008 A.  R-3008B.  R-3008C,  and  R- 
3008D,  Grand  Bay  Weapons  Range,  GA, 
by  expanding  the  time  name  during 
which  the  areas  may  be  activated 
without  prior  issuance  of  a  Notice  to 
Airmen  (NOTAM).  The  United  States 
Air  Force  (USAF)  raqueated  this 
amendment  to  r^lect  its  actual  night 
flying  requirements. 
ifFECnVf  DATE:  0901  UTC.  February  26. 
1998. 

FOM  FUMTHCR  MTONMA'PON  CONTACT:  Paul 
Gallant.  Airspace  and  Rules  Division. 
ATA-400.  OfRce  of  Air  TrafTic  Airspace 
Management.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591: 
telephone  (202)  267-8783. 

SUPPI-EMENTAflY  MTOMUTION: 

Background 

On  August  30.  1996.  the  FAA 
proposed  to  amend  14  CFR  part  73  (part 
73)  to  change  the  core  hours  of 
designation  for  Restricted  Areas  R- 
3008A.  R-3008B.  R-3008C.  and  R- 
3008D.  Grand  Bay  Weapons  Range.  GA, 
from  0700-1900  local  time,  Monday- 
Friday  to  0700-2200  local  time, 
Monday-Friday  (61  FR  45920). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking  effort  by 
submitting  written  comments  on  the 
proposal.  Two  comments  were  received 
by  the  FAA,  both  objecting  to  the 
ptopoaal  on  the  grounds  that  the  change 
would  constitute  an  expansion  of 
military  operations  and  a  reduction  of 
access  for  civil  airspace  users. 
Currently,  the  using  agency  has  the 
option  of  activating  the  restricted  areas 
at  any  time  outside  the  existing  "core 


hours"  of  0700-1900  local  time, 
provided  a  NOTAM  is  issued  the 
required  6  hours  in  advance.  The 
current  published  times,  however,  do 
not  adequately  reflect  the  actual  night 
flying  mission  of  the  USAF  347th  Wing. 
This  change  is  intended  to  better 
accommodate  the  Wing's  actual  night 
flying  requirements.  No  increase  in  the 
use  of  the  range  is  anticipated. 
Therefore,  the  purpose  of  this  rule  is  to 
amend  the  time  of  designation  to  more 
eocuiately  indicate  to  the  fljrlng  public 
tta  aelnal  use  of  the  restricted  areas.  A 
NOTAM  will  still  be  required  in  order 
to  activate  the  restricted  areas  between 
the  hours  of  2200  and  0700  local  time. 

Despite  this  change,  the  restricted 
areas  will  continue  to  be  operated  on  a 
leal-tlBie.  joint-uae  beats  with  the 
aiispece  being  letumed  to  the 
controlling  agency  (Valdoata  Approach 
Control)  and  available  for  access  by 
nonparlicipating  aircraft  during  periods 
when  the  lastlicted  areas  are  not  needed 
by  the  using  agency. 

The  Role 

This  amendment  to  part  73  < 
the  core  hours  of  designation  for 
Restricted  Areas  R-3008A.  R-3008B,  R- 
3008C,  and  R-3008D  from  0700-1900 
local  time,  Monday-Friday  to  0700- 
2200  local  time.  Monday-Friday.  The 
action  expands,  by  three  hours  daily, 
the  "core  hours"  during  which  the 
restricted  areas  may  be  activated 
without  prior  issuance  of  a  NOTAM.  As 
amended,  a  NOTAM  will  no  longer  be 
required  for  activation  of  the  restricted 
areas  between  1900  and  2200  local  time. 
The  using  agency  ciirrently  has  the 
option  of  activating  the  restricted  areas 
between  1900  and  0700  local  time 
provided  a  NOTAM  is  issued  the 
required  6  hours  in  advance.  However, 
the  347th  Wing's  night  flying  missions 
using  R-3008  routinely  extend  past 
1900  local  time,  but  are  normally 
tHBlaated  by  2200  local  time.  This 
raqubes  the  daily  issuance  of  NOTAM's 
to  permit  activation  of  the  arees  between 
1900  and  2200.  This  amendment  of  the 
time  of  designation  will  provide  better 
notice  to  the  flying  public  of  the  routine 
times  of  use  of  the  restricted  areas.  A 
NOTAM  will  still  be  required  prior  to 
any  usage  between  2200  and  0700  local 
time. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034;  February  26. 1979);  and  (3) 
<^oes  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimAl  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Section  73.30  of  14  CFR  part  73  was 
republished  in  PAA  Order  7400.8E. 
dated  November  7, 1997. 

EnTironmeiital  Review 

The  USAF  prepared  an 
Environmental  Assessment  (EA)  and  an 
Environmental  Impact  Statement  (EIS) 
of  the  com{K>site  wing  beddown  at 
Moody  AFB.  Georgia.  The  EA  and  EIS 
studied  the  impact  of  aircraft  opcirations 
during  both  day  (0700-2200)  and  night 
(2200-0700)  time  frames,  including  the 
use  of  R-3008A,  R-3008B,  R-3008C, 
and  R-3008D.  The  USAF's  record  of 
decision  to  base  the  composite  wing  at 
Moody  AFB  took  into  account  the  use 
of  R-3008  between  1900  and  2200,  and 
concluded  that  use  of  the  restricted 
areas  during  this  time  frame  did  not 
constitute  a  significant  impact  The 
utilization  figures  for  this  amendment 
are  the  same  as  those  used  in  the  EIS  for 
the  beddown.  Based  on  the  results  of  the 
EA  and  EIS  accomplished  for  the 
composite  wing  beddown.  the  USAF 
determined  that  this  amendment  to  the 
restricted  area  time  of  designation 
qualifies  for  a  categorical  exclusion.  The 
FAA  has  reviewed  the  USAF's 
environmental  documentation  and 
concludes  that  this  action  is 
categorically  excluded  in  accordance 
with  FAA  Order  1050.10  and  the  FAA/ 
DOD  Memorandum  of  Understanding  of 
1989  regarding  Special  Use  Airspace 
actions. 

Uat  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  pait  73,  as  follows: 

PART  73-SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  reed  as  follows: 

AmtkoTitr-  49  use.  106(g).  40103.  40113, 
40120:  E.O.  10854.  24  FR  9565.  3  CFR.  195»- 
1963  Comp.,  p.  389. 

173.30    [Amended] 

2.  §  73.30  is  amended  as  follows: 
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R-300aA    Grand  Bay  Weapon  Rai^.  GA 

(Anendedl 


By  removing  "Time  of  designation.  0700- 
1900  local  time.  Monday-Friday;  other  times 
by  NOTAM  6  hours  in  advance."  and 
inserting  "Time  of  designation.  0700-2200 
local  time.  Monday-Friday;  other  times  by 
NOTAM  6  hours  in  advance." 

R-300eB    Grand  Bay  Weapons  Range.  GA 
(Amended) 

By  removing  "Time  of  designation.  0700- 
1900  local  time,  Monday-Friday;  other  times 
by  NOTAM  6  hours  in  advance,"  and 
inserting  "Time  of  designation.  0700-2200 
local  time,  Monday-Friday;  other  times  by 
NOTAM  6  hours  in  advance." 

B-300aC    Grand  Bay  Weapons  RaMe.  GA 
(AmandMll 


By  removing  "Time  of  designation.  070O- 
1900  local  time.  Monday-Friday;  other  times 
by  NOTAM  6  hoars  in  advance."  and 
inserting  "Time  of  designation.  0700-2200 
local  time,  Monday-Friday;  other  times  by 
NOTAM  6  hours  in  advance." 

R-300aD    Grand  Bay  Weapons  RaMB,  GA 
(AnMndMll 

By  removing  'Time  of  designation.  0700- 
1900  local  time,  Monday-Friday;  other  times 
by  NOTAM  6  hours  in  advance,"  and 
inserting  "Time  of  designation.  0700-2200 
local  time,  Monday-Friday;  other  times  by 
NOTAM  6  hours  in  advance." 
•         •         •         •         • 

Issued  in  Washington.  DC.  on  December  4, 
1997. 

R^inald  C  Matthews, 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management 

[FR  Doc.  97-33617  Filed  12-23-97;  8:45  am] 
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DEPARTMEMT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

14  CFR  Part  73 

[Airspace  Docket  Na  t7-ASO-q 

RIN2120-AA66 

Ravocation  and  Modification  of 
Restricted  Areas;  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revokes  Restricted 
Area  R-2g31,  Cape  Canaveral.  FL,  and 
modifies  Restricted  Areas  R-2932  and 
R-2933  to  absorb  R-2931.  The  FAA  is 
taking  this  action  in  response  to  a 
written  notification  from  the  U.S.  Air 
Force  that  R-2931  is  no  longer 
necessary  to  support  an  Air  Force 
mission  requirement. 

EFFECTIVE  DATE:  0901  UTC,  February  26, 
1998. 


FOR  FURTHER  MF0RMAT10N  CONTACT:  Paul 
Gallant,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8783. 

SUPP1.EMENTARY  INFORMATION: 
Background 

Restricted  Area  R-2931  was 
established  on  January  19, 1984,  to 
contain  a  tethered  aerostat  balloon 
which  was  installed  to  enhance  air 
defense  surveillance  and  warning.  In 
order  to  lessen  the  burden  to  the  flying 
public,  R-2931  was  established  entirely 
within  two  existing  restricted  areas,  R- 
2924  and  R-2925.  Effiective  May  5, 1988, 
Restricted  Areas  R-2924  and  R-2925 
were  redesignated  as  R-2932  and  R- 
2933  as  part  of  an  effort  to  reconfigure 
and  simplify  the  Cape  Canaveral 
restricted  airspace  complex  (53  FR  6796; 
March  3, 1988).  The  U.S.  Air  Force  has 
notified  the  FAA  that  the  aerostat 
operation  has  now  been  terminated  at 
this  location  and  that,  consequenUy,  R- 

2931  is  no  longer  required  for  that 
purpose.  The  airspace  of  R-2931  will  be 
reincorporated  into  the  existing 
Restricted  Areas  R-2932  and  R-2933. 

The  Rule 

This  amendment  to  14  CFR  part  73 
(part  73)  revokes  Restricted  Area  R- 
2931,  and  modifies  R-2932  and  R-2933 
to  absorb  R-2931.  In  addition,  this 
amendment  corrects  a  minor  error  in 
one  of  the  R-2932  boundary 
coordinates.  Although  R-2932  and  R-% 
2933  were  established  with  coincident 
boimdaries,  one  coordinate  in  the  R- 

2932  description  diffiers  by  one  second 
of  longitude  from  the  same  coordinate 
in  R-2933.  This  error  occurred  when  the 
FAA  converted  all  positional  data  used 
in  the  National  Airspace  System  from 
North  American  Datum  (NAD)  27  to 
NAD  83  (57  FR  201).  During  the 
conversion  process,  the  required 
correction  factor  was  inadvertently  not 
applied  to  that  one  position. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  ope^Uonally 
current  Therefore,  this  r^ulation:  (1)  Is 
not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regtilatory  policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  mininml. 


Since  this  action  simply  redefines 
existing  restricted  area  airspace,  and 
does  not  involve  a  change  in  the  overall 
dimensions  or  operating  requirements  of 
that  airapace,  the  FAA  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  unnecessary. 

Section  73.29  of  14  CFR  part  73  was  - 
republished  in  FAA  Order  7400.8E. 
dated  November  7, 1997. 

EnTinminental  Review 

This  action  is  a  minor  administrative 
change  that  redefines  existing  restricted 
airspace.  Since  R-2931  is  totally 
imbedded  within  airspace  already 
designated  as  restricted,  there  is  no 
change  to  either  the  amount  of  restricted 
airspace  or  to  any  air  traffic  control 
procedures  or  routes  as  a  result  of  thl« 
action. 

Therefore,  this  action  is  not  sub)ect  to 
environmental  assessments  and 
procedures  under  FAA  Order  1050.10. 
"Policies  and  Procedures  for 
Considering  Environmental  Impacts," 
and  the  National  Environmental  Policy 
Act  of  1969. 

List  of  Subjects  in  14  CFR  Part  73 

Airs[>ace,  Navigation  (air). 

Adoption  of  tbe  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73,  as  follows: 

PART  TS—SPEOAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Antfaority:  49  U.S.C  106(g),  40103,  40113, 
40120;  E.0. 10654.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

f73.29    [Amendedl 

2.  §  73.29  is  amended  as  follows: 


R-2931    Cape  Canaveral,  FL  (RanMwadl 
R-2932    Cape  Canaveral  FL  (Amandedl 

By  removing  "long.  80*35'00"W.;"  and 
adding  "long.  S0'34'59"W.;"  in  iu  place;  and 
by  removing  the  words,  "excluding  the  area 
within  a  2-statute-inile  radius  circle  centered 
at  laL  28"27'55"N.,  long.  80*3206  "W." 

R-2933    Cape  Canaveral  FL  (Amended) 

By  removing  the  words,  "excluding  the 
area  within  a  2-statute-miIe  radius  circle 
centered  at  lat.  28'>27'55'74.,  long. 
80*32'06"W." 

•         •         •         •         • 

Issued  in  Washington.  DC.  on  December  9, 
1997. 

Reginald  C  Matthews, 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 

(FR  Doc.  97-33622  Filed  12-23-97;  8:45  am] 
BNJJNQ  CODE  4«10-1»-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21CFRPart5 

Oetegattons  of  Authority  and 
Oryanizadon;  Cantar  (or  Davicas  and 
Radiological  HaaWi 

AOBCV:  Food  and  Drug  Adminiatration, 

HHS. 

action:  Final  rule. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
relating  to  functions  performed  by  the 
Center  for  Devices  and  Radiological 
Health  (CDRH).  This  amendment 
updates  the  titles  of  CDRH  delegates  and 
organizational  components  to  reflect  the 
organizational  restructuring  and  also 
publishes  delegations  of  authority  to 
additional  positions  within  CDRH.  This 
action  is  intended  to  ensure  the 
accuracy  and  consistency  of  the 
regulations. 

EFFECTIVE  DATE:  December  24. 1997. 
FOR  FURTHER  WTOHMATIOW  CONTACT: 
Debra  A.  Baclawski,  Center  for 
Devices  and  Radiological  Health 
(HFZ-02B).  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockvilla,  MD  20850.  301-  443- 
1060, or 
Donna  G.  Page,  Division  of 
Management  Systems  and  Policy    " 
(HFA-340).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827- 
4«16. 
SUPPLEMENTARY  MFOMMATION:  CDRH  has 
undergone  an  organizational 
restructuring  (58  FR  35959,  July  2. 
1993).  which  was  approved  by  the 
Commissioner  of  Food  and  Drugs.  The 
authorities  delegated  to  the  CDRH 
officials  are  amended  in  this  document 
to  reflect  new  titles  and  organization 
placement  under  the  restructuring  and 
also  it  publishes  delegations  of  authority 
to  additional  positions  widiin  the 
center. 

The  moat  significant  changes  are:  (1) 
The  establishinent  of  a  second  Deputy 
Director  in  the  Office  of  the  Director, 
CDRH,  and  in  the  Office  of  Device 
Evaluation:  (2)  the  reorganization  and 
retitling  of  the  Office  of  Compliance  and 
Surveillance  to  the  Office  of 
Compliance:  and  (3)  the  redelegation  of 
authority  to  each  of  the  Division 
Directors  in  the  Office  of  Compliance. 

Further  redelegation  of  the  authorities 
delegated  is  not  authorized  at  this  time. 
Authority  delegated  to  a  position  may 
be  exercised  by  a  person  officially 


designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

Liat  of  Sub^acts  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies),  hnports.  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  5  ia 
amended  as  follows: 

PART  5-OELEOATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  foUowa: 

Aathority:  5  U.S.C.  S04.  552.  App.  2;  7 
U.S.C.  138«.  2271;  15  U.S.C.  638.  1261-1282, 
3701-3711S;  15  U.S.C  1451-1461;  21  U.S.C. 
41-50,  61-63,  141-149.  321-394,  467f. 
679(b).  801-886. 1031-1309;  35  U.S.C  156; 
42  U.S.C  241.  242,  242a.  2421,  242n.  243, 
262.  263,  264.  265.  300u-300u-5,  300M-1: 
1395y,  324«b,  4332,  4831(al.  10007-10008; 
E.O.  11921.  41  FR  24294.  3  CFR.  1977  Comp., 
p.  124-131;  E.O.  12591,  52  FR  13414.  3  CFR. 
1988  Comp..  p.  220-223 

2.  Section  5.22  is  amended.by  revising 
paragrapha  (a)(10Ki).  (aMlOKii). 
(a)(10)(iv),  and  (aMlOMv)  to  read  aa 
follows: 


fS.22 


CarlNlcallon  of  tnie 


W    •    ' 

(10)(i)  The  Director  and  Deputy 
Directors,  Center  for  Devices  and 
Radiological  Health  (CDRH). 

lii)  The  Associate  Director  and  Deputy 
Associate  Director  for  Management  and 
Systems.  CDRR 

(iv)  For  medical  devices  assigned  to 
their  respective  divisions,  the  Division 
Directors,  Office  of  Compliance,  CDRH. 

(v)  Freedom  of  Information  Officers. 
CDRR 

•  •         •        •        • 

3.  Section  5.23  is  amended  by  revising 
paragraphs  (cHD  through  (c)(4)  to  read 
as  follows: 

I  5.23    Diacioaura  of  offldai  racorda. 

•  •        •        •        • 

(c)*     •     • 

(1)  The  Director  and  Deputy  Directors. 
Center  for  Devices  and  Radiological 
Health  (CDRH). 

(2)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDRH. 

(3)  The  Director  and  Deputy,  Division 
of  Program  Operations,  Office  of 
Compliance,  CDRH. 

(4)  The  Chief,  Information  Processing 
and  Automation  Branch,  Division  of 


Program  Operadons,  Office  of 
Compliance.  CDRH. 

4.  Section  5.25  is  amended  by  revising 
paragraphs  (a)(2)  and  (b)  to  read  as 

follows: 


§8b2S    Raeearcfi, 


Inveatigatlon, 
iMBnn  Nimiiimon 


ta)'     •     • 

(2)  The  Director  and  Deputy  Directors, 
Center  for  Devices  and  Radiological 
Health  (CDRH). 

(b)  The  Director  and  Deputy  Directors. 
CDIW.  are  authorized  to  establish  an 
electronic  product  radiation  control 
program  and  to  approve  granto  for 
conducting  the  program  under  section 
356  of  the  act. 


5.  Section  5.26  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 


f&ae 


(c)  The  Director  and  Deputy 
Directors.  Center  for  Devicea  and 
Radiological  Health  (CDRH).  and  the< 
Director.  Office  of  Systems  and 
Management.  CDRH. 
•        •        •        •        • 

6.  Section  5.28  is  revised  to  read  aa 
follows: 


ISlSS 


The  Director  and  Deputy  Directors. 
Center  for  Devices  and  Radiological 
Health  (CDRH),  are  authorized  to 
perform  all  the  functions  of  the 
Commissioner  of  Food  and  Drugs  with 
regard  to  a  registry  of  all  cardiac 
pacemaker  devices  and  pacemaker  leads 
for  which  payment  was  made  under  the 
Social  Secvuity  Act  (42  U.S.C 
13g5y(hKl),(2)(A),  and  (3)).  as  amended. 

7.  Section  5.30  is  amended  by  revising 
paragraphs  (b)  and  (cK4)  to  read  as 
follows: 


fS.30 


(b)  The  Director  and  Deputy  Directors, 
CDRH,  are  authorized  to  hold  hearings, 
and  to  designate  other  officials  to  hold 
informal  hearings,  under  section  360(a) 
of  the  Public  Health  Service  Act 

(c)*     •     • 

(4)  The  Director  and  Deputy  Directors. 
CDRH. 
•        •        •        •        • 

8.  Section  5.31  is  amended  by  revising 
paragraphs  (c)(3)  and  (e)(5)  to  read  as 
follows: 
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15.31    Patltiona  under  part  10. 

•  •        *        •        • 

(3)  The  Director  and  Deputy  Directors, 
Center  for  Devices  and  Radiological 
Health. 

•  •        •        •        • 

(e)  •    •    • 

(5)  The  Director  and  Deputy  Directors. 
CDRH.  are  authorized  to  issue  180-day 
tentative  responses  to  citizen  petitions 
on  medical  device  matters  under 
§  10.30(e)(2)(Ui)  of  this  chapter  that 
relate  to  the  assigned  functiona  of  that 
Center. 


9.  Section  5.33  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 


1543 

that  la  or 
adrug. 


approval  of  a  product 
a  biologic,  adevloa^  or 


(b)  The  Director  and  Deputy 
Directors.  Center  for  Devices  and 
Radiological  Health  (CDRH),  and  the 
Director.  GfBce  of  Device  Evaluation. 
CDRH. 

•        *        •        •        • 

10.  Section  5.37  is  amended  by 
revising  paragraphs  (aN2)(i)  through 
(a)(2Kiu)  and  (b)(1)  through  (bK3).  and 
by  removing  paragraph  (aMzHiv)  and 
removing  and  reserving  (b)(4)  to  read  as 
follows: 


fS^ 


of  iMnof 


(a) 


(2Xi)  The  Director  and  Deputy 
Directors.  Center  for  Devices  and 
Radiological  Health  (CDRH). 

(ii)  The  Director  and  Deputy  Director. 
Office  of  Compliance.  CDRH. 

(iii)  For  medical  devicea  assigned  to 
their  respective  divisions,  the  Division 
Directois,  Office  of  Compliance,  CDRR 

•  •        •        •        • 
(b)«     •     • 

(1)  The  Director  and  Deputy  Directors. 
Center  for  Devices  and  Radiological 
Healdi  (CDRH). 

(2)  The  Director  and  Deputy  Directs. 
Office  of  Compliance,  CDRH. 

(3)  For  medical  devices  assigned  to 
their  respective  divisions,  the  Division 
Directors,  Office  of  Compliance.  CDRH. 

11.  Section  5.45  is  amended  by 
revising  paragraphs  (b)  introductory 
text.  (cKD  and  (c)(2).  and  (eKlKD 
throughJeXl)(iii)  to  read  as  follows: 

fS.45    Imports  and  exporta. 

•  •        •        •        • 

(b)  The  Director  and  Deputy  Directors. 
Center  for  Devices  cmd  Radiological 


Health  (CDRH);  the  Director  and  Deputy 
Director,  Office  of  Compliance,  CDRH; 
Regional  Food  and  Drug  Directors; 
District  Directors;  and  the  Director.  St 
Louis  Branch,  are  authorized,  imder 
section  360  of  the  Public  Health  Service 
Act  (PHSA),  to  perform  the  following 
functions  or  to  designate  officials  to: 

(c)*     •     * 

(1)  The  Director  and  Deputy  Directors. 
CDRH. 

(2)  The  Directiv  and  Deputy  Director. 
Office  of  Compliance.  CDRH. 

(e)  •     •     • 

(D*     '     ' 

(i)  The  Director  and  Deputy  Directors, 
CDRH. 

(ii)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDRH. 

(iii)  The  Director  and  Deputy  Director, 
Division  of  Program  Opwations,  Office 
of  Compliance,  CDRH. 
•        •        •        •        • 

12.  Sectitm  5.46  is  revised  to  read  as 
follows: 


15.48 


The  E)irector  and  Deputy  Directon. 
Center  for  Devicea  and  Radiological 
Healdi  (CDRH)  and  the  Director  and 
Deputy  Director.  Office  of  Compliance. 
CDRH,  are  authorized  to  reject 
manuCactum's  designation  of  import 
agents  under  §  100S.25(b)  of  this 
chapter. 

13.  Section  5.47  is  amended  by 
revising  paragraphs  (aHl)  and  (a)(2)  to 
read  as  follows: 


fS.47    Oalanllonof 


(a)*    •    ' 

(1)  The  Director  and  Deputy  Directors, 
Crater  for  Devices  and  Radiological 
Healdi  (CDRH). 

(2)  The  Director  and  Deputy  Director. 
Office  of  Compliance.  CDRH. 

14.  Section  5.49  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f5^   AutttorizallonlouaaallanMliva 

oftlie 


(a)  The  Director  and  Deputy  Directors. 
Center  for  Devices  and  Radiological 
Health  (CDRH).  and  the  Director  and 
Deputy  Directora,  Office  of  Device 
Evaluation.  CDRH. 

15.  Section  5.50  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§5.50    Notification  to  petltlonaia  of 
detarminaliona  made  on  peMtlona  for 
redasaMcation  of  I 


(a)  The  CKrector  and  Deputy  Directon, 
Center  for  Devices  and  Radiological 
Health  (dHUi)  and  the  Director  and 
Deputy  Directon,  Office  of  Device 
Evaluation. 

16.  Section  5.51  is  amended  by 
revising  paragraphs  (aXD  and  (bXl)  to 
read  as  follows: 


S5.51    Detarmlnatton  of 


(a)*     •     • 

(1)  The  Director  and  Deputy  Directon. 
Center  for  Devices  and  Radiological 
Healdi  (CDRH)  and  die  Director  and 
Deputy  Directon.  Office  of  Device 
Evaluation.  CDRH. 

(b)*     •    • 

(1)  The  Director  and  Deputy  Directora, 
CDRH.  and  the  Director,  Deputy 
Directon,  Chief  of  the  P^market 
Notification  Section,  Division  and 
Deputy  Division  Directora.  Associate 
Division  Directon,  and  Branch  Chieb, 
Office  of  Device  Evaluation.  CDRR 
•        •        •        •        • 

17.  Section  5.52  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


(a)  The  Director  and  Deputy  Diractc»s. 
Center  for  Devices  and  Radiological 
Health  (CDRH)  and  the  Directed  and 
Deputy  Directon.  Office  of  Device 
Evaluation.  CDRR 
•        •        •        *        • 

18.  Section  5.53  is  amended  by 
revising  paragrwhs  (aXD.  (bXlXD.  and 
(c)  to  read  as  follows: 


f&53    Approval, 

lof 


(a)*     *     • 

(1)  The  Director  and  Deputy  Directon. 
Center  for  Devices  and  Radiological 
Healdi  (CDRH).  and  the  Director  and 
Deputy  Directon.  Office  of  Device 
Evaluation,  CDRR 
*        •        •        •        • 

(b)fl)«    •     • 

(i)  The  Director  and  Deputy  Directors, 
CDRH.  and  the  Director  and  Deputy 
Directon.  Office  of  Device  Evaluation, 
CDRH. 


(c)  The  Director  and  Deputy  Directon, 
CDRH,  for  medical  devices  assigned  to 
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their  oiganization,  are  authorized  to 
iMue  noticee  to  announce  the  approval, 
disapproval,  or  withdrawal  of  approval 
of  a  device,  and  to  make  publicly 
available  a  detailed  summary  of  the 
information  on  which  the  decision  was 
baaed,  under  sections  515(d).  (e).  and  (g) 
and  S20(hKl)  of  the  act. 

19.  Section  5.54  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


|lwM    OatannlnaMona  ItMl 
I  rteli  d 


(a)  The  Director  and  Deputy  Directors, 
Center  for  Devices  and  Radiological 
Health  (CDRH).  and  the  Director  and 
Deputy  Director,  Office  of  Compliance. 
CDRH. 
•        •        •        •        • 

20.  Section  5.55  is  amended  by 
revising  paragraph  (a)  to  read  as  fbllows: 


f8J6    Orderale 


(a)  The  Director  and  Deputy  Directors, 
Center  for  Devices  and  Radiological 
Health  (CDRH).  and  the  Director  and 
Deputy  Director.  Office  of  Compliance, 
CDRH. 
•         •         •         •         • 

21.  Section  5.56  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
aa  follows: 


ISlM 


(a)  The  Director  and  Deputy 
Directors.  Center  for  Devices  and 
Radiolooical  Health  (CDRH). 

(b)  Tne  Director  and  Deputy  Director, 
Office  of  Compliance,  CDRH. 

•         •         •         •         • 

22.    Section  5.57  is  amended  by 
leviaing  paragraphs  (a)  through  (c)  to 
read  as  follows: 


|SJ7 


Ola 


(a)  The  Director  and  Deputy  Diracton. 
Center  for  Devices  and  Radiological 
Health  (CDRH). 

(b)  The  Director  and  Deputy  Director, 
Office  of  Compliance.  CDRH. 

(c)  The  Director  and  Deputy  Directors, 
Office  of  Device  Evaluation.  CDRH. 

•         •         •         •         • 

23.  Section  5.59  is  amended  by 
revising  paragraph  (aKl)  to  read  as 
follows: 


%SM    Approval. 

wnnarOTWM  Of 

(a)    •     •     • 


of  appUcaUona  tor 


(1)  The  Director  and  Deputy  Directors, 
Center  for  Devices  and  Radiological 
Health  (CDRH).  the  Director  and  Deputy 
Directors,  Office  of  Device  Evaluation, 
CDRH,  and  the  Director  and  Deputy 
Director,  Office  of  Compliance,  CDRR 
•        ■        •        •     _  • 

24.  Section  5.60  is  amended  by 
revising  paragraphs  (aMl)  throu^  (aM4), 
(a)(6),  and  (bXD  throu^  (bK5)  to  read 
as  follows: 


fSutO 


f&M    Vi 


(a)'     •     • 

(1)  The  Director  and  Deputy  Directors, 
Center  for  Devices  and  Radiological 
Health  (CDRH). 

(2)  The  Director  and  Deputy  Director, 
Office  of  Surveillance  and  Biometrics, 
CDRH. 

(3)  The  Director  and  Deputy  Director, 
Division  of  Postmarket  Surveillance, 
Office  of  Surveillanca  and  Biometrica. 
CDRR 

(4)  The  Director  and  Deputy  Directors, 
Division  Directors  and  Associate 
Division  Directors,  Office  of  Device 
Evaluation.  CDRH. 


(6)  The  Director  and  Deputy  Director, 
Office  of  Compliance.  CDRH. 

•  •        •        •        • 

(b)«    •    • 

(1)  The  Director  and  Deputy  Directors. 
CDRH. 

(2)  The  Director  and  Deputy  Director, 
Office  of  Surveillanca  and  Biometrics, 
CDRH. 

(3)  The  Director  and  Deputy  Director. 
Division  of  Postmarket  Surveillance, 
Office  of  Surveillance  and  Biometrics, 
CDRH. 

(4)  The  Director  and  Deputy  Directors, 
Office  of  Device  Evaluation,  CDRH. 

(5)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDRH. 

•  •        •        •        • 

25.  Section  5.78  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


IS^Tt    loeHonee,  aewfideiant.  or  repeal  of 
leguMlena  pofMMnf  la  anMMotle  dniga. 

•        «        •        •        • 

(b)  The  Director  and  Deputy  [Hrectors, 
Center  for  Devices  and  Radiological 
Health,  are  authorised  to  perform  all  the 
functions  of  the  Conunissiooer  of  Food 
and  Drugs  under  section  507  of  the  act 
regarding  the  issuance,  amendment,  or 
repeal  of  regulations  pertaining  to 
antibiotic  dirugs  for  human  use 
contained  in  medical  devices. 

26.  Section  5.86  is  amended  by 
revising  paragraphs  (a)  and  (b),  and  by 
removing  paragraph  (c)  to  read  as 
follows: 


(a)  The  Director  and  Deputy  Directors, 
Center  for  Devices  and  Radiological 
Health  (CDRH). 

(b)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDRH. 

27.  Section  5.87  is  amended  by 
revising  paragraphs  (a)  and  (b),  and  by 
removing  paragraph  (c)  to  read  as 
follows: 


|SJ7 


(a)  The  Director  and  Deputv  Directors, 
Center  for  Devicea  and  Radiological 
Health  (CDRH). 

(b)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDRH. 

28.  Section  5.88  is  revised  to  read  aa 
follows: 


I8J8    Ti 


The  Director  and  Deputy  Dtrectms. 
Center  for  Devices  and  Radiological 
Health.  (CDRH),  and  the  Director  and 
Deputy  Director,  Office  of  Compliance, 
CE)RH,  are  authorized  to  review  and 
evaluate  industry  testing  programs 
under  section  358(g)  of  thcs  Public 
Health  Service  Act  (the  act),  and  to 
approve  or  disapprove  alternate 
methods  of  certification  and 
identification  and  to  disapprove  testing 
programs  upon  which  certification  is 
based  under  section  358(h)  of  die  act 

29.  Section  5.89  is  amnuled  by 
revising  paragraphs  (a)  introductory  text 
and  (b)  introductory  text  to  read  as 
follows: 

fSJt 

oriapl 

(a)  The  EKrector  and  Deputy  Directors. 
Center  for  Devices  and  Radiological 
Health  (CDRH).  and  the  Director  and 
Deputy  Director,  Office  of  Compliance, 
CDRH,  are  authorized  to  perform  all 
functions  of  the  Commissioner  of  Food 
and  Drugs,  relating  to  notification  of 
defects  in.  noncompliance  of.  and  repair 
or  replacement  of  or  refund  for, 
electronic  products  under  section  359  of 
the  Public  Health  Service  Act  (the  act) 
and  under  §$  1003.11, 1003.22.  1003.31, 
1004.2, 1004.3, 1004.4,  and  1004.6  of 
this  chapter;  and  Regional  Food  and 
Drug  Directors,  District  Directors,  and 
the  Director.  St.  Louis  Branch,  are 
authorized  to  perform  all  such  functions 
relating  to: 

•        •        •        •        • 

(b)  The  Director  and  Deputy  Director. 
Office  of  Compliance.  CDRH,  and  the 
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Division  Directors,  Office  of 
Compliance,  CDRH,  are  authorized  to 
notify  manufacturers  of  defects  in,  and 
noncompliance  of,  electronic  products 
under  section  359(e)  of  the  act  and 
under  §  1003.11(a)  of  this  chapter;  and 
the  chiefs  of  District  Compliance 
Branches  are  authorized  to  perform  all 
such  functions  relating  to: 

30.  Section  5.90  is  revised  to  read  as 
follows: 

f  5.00  Manufacturers  requirement  to 
provkle  data  to  ultimale  purchesers  of 
electronic  products. 

The  Director  and  Deputy  Directors, 
Center  for  Devices  and  Radiological 
Health,  are  authorized  to  require 
manufacturers  to  provide  performance 
and  technical  data  to  the  ultimate 
purchaser  of  electronic  products  under 
section  360A(c)  of  the  PubUc  Health 
Service  Act. 

31.  Section  5.91  is  revised  to  read  as 
follows: 

f  5.91    Dealer  and  distributor  direction  to 
provide  data  to  manufacturers  of  electronic 
products. 

The  Director  and  Deputy  Directors, 
Center  for  Devices  and  Radiological 
Health  (CDRH),  the  Director  and  Deputy 
Director.  Office  of  Compliance.  CDRH, 
and  the  Division  Directors,  Office  of 
Compliance,  CDRH,  are  authorized  to 
direct  dealers  and  distributors  of 
electronic  products  to  furnish 
information  on  first  purchasers  of  such 
products  to  the  manufacturer  of  the 
product  under  section  360A(f)  of  the 
Public  Health  Service  Act. 

32.  Section  5.92  is  revised  to  read  as 
follows: 

f  5.92    Acceptance  of  asaistance  from 
Stale  and  local  autttorttles  for  enforcement 
of  radiation  control  legialatlon  and 
ragulationa. 

The  Director  and  Deputy  Directors, 
Center  for  Devices  and  Radiological 
Health,  are  authorized  to  accept 
assistance  from  State  and  local^ 
authorities  engaged  in  activities  related 
to  health  or  safiaty  or  consumer 
protection  on  a  reimbursable  basis  or 
otherwise,  under  section  360E  of  the 
Public  Health  Service  Act. 

Dated:  December  16. 1997. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-33482  Filed  12-23-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Decoquinate  and  Bacitracin 
Zinc  WW)  Roxarsone 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

StMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
ALPHARMA  INC.  The  ANADA 
provides  for  using  approved 
decoquinate,  bacitracin  zinc,  and 
roxarsone  Typ>e  A  medicated  articles  to 
make  Type  C  medicated  broiler  chicken 
feeds  used  for  prevention  of  coccidiosis, 
increased  rate  of  weight  gain,  and 
improved  feed  efficiency. 
EFFECTIVE  DATE:  December  24, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  M.  Gilbert,  Center  for  Veterinary 
Medicine  (HFV-128).  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville,  MD  20855.  301-594-1602. 
8UPPI.EIIENTARY  INFORMATION: 
ALPHARMA  INC.,  One  Executive  Dr.. 
P.O.  Box  1399,  Fort  Lee.  NJ  07024,  is 
sponsor  of  ANADA  200-206  that 
provides  for  combining  approved 
decoquinate,  bacitracin  zinc,  and 
roxarsone  Type  A  medicated  articles  to 
make  Type  C  medicated  feeds  for 
broilers  containing  decoquinate  27.2 
grams  per  ton  (g/t)  and  bacitracin  zinc 
12  to  50  g/t  with  roxarsone  11  to  45  g/ 
t.  The  Type  C  medicated  feed  is  used  for 
the  prevention  of  coccidiosis  caused  by 
Eimeria  tenella,  E.  necatrix,  E. 
acervulina,  E.  mivati,  E.  maxima,  and  E. 
brunetti,  and  for  increased  rate  of  weight 
gain  and  improved  feed  efficiency. 

ALPHARMA  INC. 's,  ANADA  200-206 
is  approved  as  a  generic  copy  of  Rhone 
Poulenc  Inc.'s  NADA  91-326.  The 
ANADA  is  approved  as  of  December  24, 
1997  and  the  regulations  are  amended 
in  21  CFR  558.195(d)  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

This  approval  is  for  use  of  three  single 
ingredient  Type  A  medicated  articles  to 
make  combination  drug  Type  C 
medicated  feeds.  One  ingredient, 
roxarsone,  is  a  Category  0  drug  as 
defined  in  21  CFR  558.3(b)(l)(ii).  As 
provided  in  21  CFR  558.4(b).  an 
approved  form  FDA  1900  is  required  to 
make  a  Type  C  medicated  feed  from  a 


Category  II  drug.  Under  section  512(m) 
of  the  act  (21  U.S.C.  360b(m)),  as 
amended  by  the  Animal  Drug 
Availability  Act  of  1996  (Pub.  L.  104- 
250),  medicated  feed  applications  have 
been  replaced  by  a  requirement  for  feed 
mill  licenses.  Therefore,  use  of 
decoquinate,  bacitracin  zinc,  and 
roxarsone  Type  A  medicated  articles  to 
make  Type  C  medicated  feeds  as 
provided  in  NADA  200-206  is  limited 
to  manufacture  in  a  licensed  feed  mill. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subiects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C  360b,  371. 

1558.195    {Amended] 

2.  Section  558.195  Decoquinate  is 
amended  in  the  table  in  paragraph  (d)  in 
the  entiy  for  "27.2  (0.003  pet), 
Roxarsone  11  to  45  (0.0012-0.005  pet.) 
plus  Bacitracin  12  to  50"  imder 
"Limitations"  by  removing  "No. 
011716"  and  adding  in  its  place  "Nos. 
011716  and  046573". 

Dated:  October  30, 1997. 
Stephen  F.  SundloC 
Director,  Center  for  Veterinar  Medicine. 
(FR  Doc  97-33638  Filed  12-23-97;  8:45  am] 
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OEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  806 
[Doclwl  Ito.  91N-4»9q 

Madlcl  DovIom:  Reports  of 
Corrections  and  Removals;  Stay  of 
Effective  Date  of  Information 
Collection  Requirements 

AOBICV:  Food  and  Drug  Administration. 

HHS. 

action:  Stay  of  effective  date  of  a  final 

regulation. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  staying  the 
effective  date  of  the  information 
collection  requirementa  of  a  Rnal  rule  to 
implement  the  provisions  of  the  Safe 
Medical  Devices  Act  of  1990  (the 
SMDA)  regarding  reports  of  corrections 
and  removals  of  medical  devices.  FDA 
is  taking  this  action  because  the 
infbnnation  collection  requirementa  in 
the  final  rule  have  not  yet  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA).  In  the 
Federal  Register  of  November  26,  1997. 
FDA  announced  that  it  sent  the 
proposed  information  collection  to  OMB 
for  review  and  clearance. 
DATES:  Effective  November  17. 1997, 
sections  806.10  and  806.20.  which 
contain  information  collection 
requirementa  published  at  62  FR  27183. 
May  19.  1997.  are  stayed  pending  OMB 
clearance  of  the  information  collection 
requirementa.  FDA  will  announce  the 
effective  date  of  these  sections  in  the 
Federal  Register. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Joseph  M.  Sheehan.  Center  for  Devices 
and  Radiological  Health  (HFZ-215). 
Food  and  Drug  Administration.  1350 
Piccard  Dr..  Rockville.  MD  20850.  301- 
827-2974. 

SUPPt-EMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  19.  1997  (62  FR 
27183).  FDA  issued  a  final  rule 
implementing  the  provisions  of  the 
SMDA  concerning  reporta  of  corrections 
and  removals  of  medical  devices.  The 
rule  was  scheduled  to  become  effective 
on  November  17,  1997.  In  the  preamble 
to  the  final  rule.  FDA  provided  for  a  60- 
day  comment  period  on  the  information 
collection  requirements  of  the  rule 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507).  which  was 
enacted  after  the  publication  of  the 
proposed  rule  on  reports  of  corrections 
and  removals  of  medical  devices. 

In  the  preamble  to  the  final  rule.  IHDA 
announced  that  it  would  review  the 


commanta  received,  make  revisions  as 
necessary  to  the  information  collection 
requirementa,  and  submit  the 
requirementa  to  OMB  for  approval.  FDA 
received  four  commenta  and  has 
reviewed  and  responded  to  them  and 
has  submitted  the  information 
collection  requirementa  to  OMB  for 
approval.  A  notice  published  in  the 
Federal  Register  of  November  26. 1907 
(62  FR  63182).  informs  the  public  how 
to  address  commenta  on  the  information 
collection  provtaions  to  OMB. 

The  Administrative  Procedure  Act 
and  FDA  regulations  provide  that  the 
ageiKry  may  issue  a  regulation  without 
notice  and  comment  procedures  when 
the  agency  for  good  cause  finds  that 
such  procedures  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  (5  U.S.C.  553(b)(3)(B):  21  CFR 
10.40(e)(1)).  FDA  finds  there  is  good 
cause  for  dispensing  with  notice  and 
comment  procedures  on  this 
amendment  to  stay  the  effective  data  of 
the  information  collection  requirementa 
of  the  final  rule  on  reporta  of  corrections 
and  removals  until  such  time  as  OMB 
approves  these  requirementa.  Engaging 
in  notice  and  comment  rulemaking  is 
unnecessary  because  the  information 
collection  provtaions  cannot  become 
effective  until  such  time  as  FDA  obtains 
OMB  approval  of  them.  Moreover, 
notice  and  comment  rulemaking  is 
impracticable  and  contrary  to  the  public 
interest  in  this  case.  There  U  not  enough 
time  to  solicit  a  new  round  of  notice  and 
comment  on  the  issue  of  establishing  a 
detayed  efCactive  date  for  these 
information  collection  requirementa 
without  further  delaying  the 
implementation  of  this  provision  of  the 
SMDA.  Dispensing  with  notice  and 
comment  rulemaking  provides  that  the 
information  collection  requirementa  of 
the  reporta  of  corrections  and  removals 
rule  will  go  into  effect  at  the  earliest 
possible  date  after  OMB  review  and 
clearance.  FDA  will  announce  the 
effective  date  of  the  information 
collection  requirementa  of  the  final  rule 
in  a  future  issue  of  the  Federal  Register. 

List  ofSubiecto  in  21  CFR  Part  806 

Corrections  and  removals,  Medici 
devices.  Reporting  and  recordkeeping 
requirementa. 

Therefore,  under  sections  201-903  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  use.  321-393)  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  §§806.10  and 
806.20.  published  in  the  Federal 
Register  of  May  19.  1997  (62  ¥R  27183). 
are  stayed  until  further  notice. 


Dated:  December  16. 1997. 
VniUaai  K.  Habbard. 

AMtodate  Commissioner  for  Policy 

CoordiiHition. 

(FR  Doc  97-33418  Filed  12-23-97;  8:45  am] 

■ajjNQ  oooc  4ise-ei-F 


DEPARTMENT  OF  STATE 

22  CFR  Parts  120, 123. 124. 126. 127. 
and  129 

[Puliltc  Nottoe  2802] 

Bureau  of  Polltical-MHItary  Affairs; 
Ainandmants  to  the  International 
Traffic  In  Arms  Regulations 

AQBICY:  Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  certain 
provtaions  of  the  International  Traffic  in 
Arms  Regulations  (ITAR)  in  order  to 
reflect  recent  changes  to  the  Anns 
Export  Control  Act  (AECA). 
EFFECTIVE  DATE:  December  24, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mary  F.  Sweeney,  Compliance  and 
Enforcement  Branch.  Office  of  Defense 
Trade  Controls,  Bureau  of  Political- 
Military  Afi^airs,  Department  of  State 
(703)'875-6644. 

SUPPLEMENTARY  MFOIMMTION:  Section 
1045(a)  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1997 
(Public  Law  104-201)  added  a  new 
paragraph  12  to  section  36(a)  of  the 
AECA  requiring  a  report  on  all 
concluded  agreementa  involving 
coproduction  or  licensed  production 
outaide  of  the  United  States  of  defense 
articles  of  United  States  origin. 

Section  141  of  the  Defense  and 
Security  Assistance  Improvementa  Act 
of  1996  (Public  Law  104-164)  amended 
and  restated  the  requirementa  in  section 
36(c)  and  (d)  of  the  AECA  for 
certification  to  Congress  of  certain 
proposed  exporta  and  technical 
assistance  or  manufacturing  license 
agreementa,  gencrrally  reducing  the  time 
for  transfers  involving  member 
countries  of  the  North  Atlantic  Treaty 
Organization.  Australia.  Japan  and  New 
Zealand.^ 

Section  151  of  Public  Law  104-164 
added  a  new  clause  (ii)  to  Subsection 
(b)(  1 )( A)  of  section  38  of  the  AECA 
requiring  the  registration  and  licensing 
of  persons  who  engage  in  the  business 
of  brokering  activities  of  defense  articles 
and  defense  services. 

Section  156  of  Public  Law  104-164 
amended  section  38(e)  of  the  AECA, 
providing  that  certain  types  of 
information  shall  not  be  withheld  from 
public  disclosure  unless  the  President 
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determines  that  the  release  of  such 
information  would  be  contrary  to  the 
national  interest. 

Section  144  of  Public  Law  104-164 
amended  and  restated  certain 
definitions  contained  in  Section  47  of 
the  AECA. 

The  civil  penalty  amount  is  in 
accordance  with  22  U.S.C.  2778,  2779a 
and  2780. 

In  order  to  ensure  consistent 
application  of  the  ITAR  as  provided  in 
law.  Parts  120, 123,  124, 126,  and  127 
are  being  amended  and  a  new  Part  129 
is  being  established. 

Part  129  contains  guidance 
concerning  persons  required  to  register 
as  brokers  and  the  types  of  brokering 
activities  that  require  prior  approval  of 
the  Department  of  State.  As  a  general 
matter,  any  person  in  the  United  States 
or  otherwise  subject  to  U.S.  jurisdiction 
who  is  in  the  business  of  brokering 
transfers  of  defense  articles  or  services 
is  required  to  register  and  pay  a  fee. 
This  would  include  for  example, 
persons  who  act  as  agenta  for  others  in 
arranging  arms  deals,  as  well  as  so- 
called  finders  and  other  persons  who 
facilitate  such  deals.  Certain  exemptions 
to  this  requirement  are  also  established, 
however,  such  as  persons  exclusively  in 
the  business  of  financing  or  transporting 
defeitae  articles  whose  business 
activities  do  not  include  brokering  arms 
deals.  Certain  prohibitions  are  also 
established  in  Part  129  concerning 
brokering  activities  associated  with 
defense  articles  and  defense  services 
involving  ineligible  countries  or 
persons,  such  as  those  countries  for 
which  the  United  States  maintains  an 
arms  embai^o  and  those  persons 
debarred  from  receiving  U.S.  munitions 
licenses  owing  to  previous  violations  of 
U.S.  law.  Part  129  identifies  those 
circumstances  or  defense  articles  for 
which  either  prior  written  approval  by, 
or  prior  notification  to,  the  Department 
of  State  is  necessary,  and  also  specifies 
exemptions  to  these  requirements. 
Further,  Part  129  provides  a  procedure 
by  which  persons  may  seek  guidance 
from  the  Department  of  State  in  respect 
to  the  possible  application  of  these 
requirements  to  their  activities. 

These  amendments  involve  a  foreign 
a^irs  function  of  the  United  States. 
They  are  excluded  from  review  under 
Executive  Order  12866  (69  FR  51735) 
and  9  U.S.C.  553  and  554,  but  have  been 
reviewed  internally  by  the  Department 
to  ensure  consistency  with  the  purposes 
thereof. 

In  accordance  with  5  U.S.C.  808,  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (the 
"Act"),  the  Department  of  State  has 
found  for  foreign  policy  reasons  that 


notice  and  public  procedure  under 
section  251  of  the  Act  is  impracticable 
and  contrary  to  the  public  interest. 
However,  interested  parties  are  invited 
to  submit  written  comments  to  the 
Department  of  State,  Office  of  Defense 
Trade  Controls.  ATTN:  Regulatory 
Change,  Room  200,  SA-6,  Washington, 
D.C.  20520-0602. 

List  of  Subjects 

22  CFR  Part  120 

Arms  and  munitions,  Exports, 
Technical  assistance. 

22  CFR  Part  123 

Arms  and  munitions,  Exporta, 
Technical  assistance. 

22  CFR  Part  124 

Arms  and  munitions,  Exporta. 
Technical  assistance. 

22  CFR  Part  126 

Arms  and  munitions,  Exports. 
22  CFR  Part  127 

Arms  and  munitions.  Exports. 
22  CFR  Part  129 

Arms  and  munitions,  Exporta. 
Technical  assistance. 

Accordingly,  for  the  reasons  set  forth 
above.  Title  22,  Chapter  I.  Subchapter 
M.  Parts  120, 123, 124. 126  and  127  are 
amended  and  Part  129  is  established  as 
follows: 

PART  120— PURPOSE  AND 
OERNITIONS 

1.  The  authority  citation  for  part  120 
is  revised  to  read  as  follows: 

Authority:  Sees.  2,  38,  and  71,  Pub.  L  90- 
629,  90  Stat  744  (22  U.S.C  2752,  2778, 
2797);  22  U.S.C  2794;  E.O.  11958,  42  FR 
4311;  3  CFR,  1977  Comp.  p.  79;  22  U.S.C. 
2658. 

2.  In  §  120.7  paragraph  (a)  is  revised 
to  read  as  follows: 

f  120.7    SignHlcant  mWtary  equipment 

(a)  Significant  military  equipment 
means  articles  for  which  special  export 
controls  are  warranted  because  of  their 
capacity  for  substantial  military  utility 
or  capability. 
•        •        •        •        • 

3.  Section  120.9  is  revised  to  read  as 
follows: 

f  120.9    Defense  service. 

(a)  Defense  service  means: 
(1)  The  furnishing  of  assistance 
(including  training)  to  foreign  persons, 
whether  in  the  United  States  or  abroad 
in  the  design,  development, 
engineering,  manufacture,  production, 
assembly,  testing,  repair,  maintenance. 


modification,  operation, 
demilitarization,  destruction,  processing 
or  use  of  defense  articles; 

(2)  The  furnishing  to  foreign  persons 
of  any  technical  data  controlled  under 
this  subchapter  (see  §  120.10),  whether 
in  the  United  States  or  abroad;  or 

(3)  Military  training  of  foreign  unite 
and  forces,  regular  and  irregular, 
including  formal  or  informal  instruction 
of  foreign  persons  in  the  United  States 
or  abroad  or  by  correspondence  courses, 
technical,  educational,  or  information 
publications  and  media  of  all  kinds, 
training  aid,  orientation,  training 
exercise,  and  miUtary  advice.  (See  also 
§124.1.) 

(b)  (Reserved] 

PART  123— LICENSES  FOR  THE 
EXPORT  OF  DEFENSE  ARTICLES 

4.  The  authority  citation  for  part  123 
is  revised  to  read  as  follows: 

Authority:  Sees.  2  and  38.  Pub.  L.  90-629. 
90  Stat  744  (22  U.S.C  2752.  2778);  22  U.S.C 
2753;  E.0. 11958, 42  FR  4311;  3  CFR  1977 
Comp.  79;  22  U.S.C.  2658. 

5.  Section  123.15  is  revised  to  read  as 
follows: 

f  123.15    Congresaionel  notMcation  for 
licenses. 

(a)  All  exports  of  major  defense 
equipment,  as  defined  in  §  120.8  of  this 
subchapter,  sold  under  a  contract  in  the 
amoimt  of  $14,000,000  or  more,  or 
exports  of  defense  articles  and  defense 
services  sold  under  a  contract  in  the 
amount  of  $50,000,000  or  more,  may 
take  place  only  after  the  OfBce  of 
Defense  Trade  Controls  notifies  the 
exporter  through  issuance  of  a  license  or 
other  approval  that  Congress  has  not 
enacted  a  joint  resolution  prohibiting     ■ 
the  export  and: 

(1)  In  the  case  of  a  license  for  an 
export  to  the  North  Atlantic  Treaty 
Organization,  any  member  country  of 
that  Oi^ganization,  or  Australia,  Japan  or 
New  Zealand,  15  calendar  days  have 
elapsed  since  receipt  by  the  Congress  of 
the  certification  required  by  22  U.S.C 
2776(c)(1);  or 

(2)  In  the  case  of  a  license  for  an 
export  to  any  other  destination,  30 
calendar  days  have  elapsed  since  receipt 
by  the  Congress  of  the  certification 
reouired  by  22  U.S.C.  2776(c)(1). 

(d)  Persons  who  intend  to  export 
defense  articles  and  defense  services 
piu^uant  to  any  exemption  in  this 
subchapter  (e.g.,  §  126.5  of  this 
subchapter)  under  the  circumstances 
described  in  the  first  sentence  of 
paragraph  (a)  of  this  section  must  notify 
the  Office  of  Defense  Trade  Controls  by 
letter  of  the  intended  export  and,  prior 
to  transmittal  to  Congress,  provide  a 
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•ignad  contnct  and  a  DSP-A3  tignad  by 
the  applicant,  the  foreign  consignee  and 
end-user. 

PART  124~AQREEMENTS.  OFF- 
SHORE PROCUREMENT  AND  OTHER 
DEFENSE  SERVICES 

6.  The  authority  citation  for  Part  124 
continues  to  read  as  follows: 

Amkarity:  Sacs.  2.  38  and  71.  Pub.  L  90- 
829.  90  Slat.  744  (22  U.S.C  2752.  2778. 
2797):  E.O.  11958.  42  FR  4311;  3  CFR  1977 
Comp.  p.  79:  22  U.S.C  2658. 

7.  Section  124.4  is  revised  to  read  as 
follows: 

I1M.4  Oapoatt  ol  signed  agraemanta  wltti 
ttta  OMoe  d  Detonee  Trade  ConlrdaL 

(a)  The  United  States  party  to  a 
manufacturing  license  or  a  technical 
aaaistanca  agreement  must  file  one  copy 
of  the  concluded  agreement  with  the 
Office  of  Defense  Trade  Controls  not 
later  than  30  days  after  it  enters  into 
force.  If  the  agiaament  is  not  concluded 
within  one  year  of  the  date  of  approval, 
the  Office  of  Dafaose  Trade  Ck)ntrol8 
must  be  notified  in  writing  and  be  kept 
informed  of  the  status  of  the  agreement 
until  the  requirements  of  this  paragraph 
or  the  requirements  of  ( 124.5  are 
satisfied. 

(b)  In  the  case  of  concluded 
agreements  involving  coproduction  or 
licensed  production  outside  of  the 
United  States  of  defense  articles  of 
United  States  origin,  a  written  statement 
mtiat  accompany  filing  of  the  concluded 
agreement  with  the  Office  of  Defense 
Trade  Controls,  which  shall  include: 

(1)  The  identity  of  the  foreign 
countries,  international  organization,  or 
foreign  Rrms  involved; 

(2)  A  description  and  the  estimated 
value  of  the  articles  authorized  to  be 
produced,  and  an  estimate  of  the 
quantity  of  the  articles  authorized  to  be 
produced: 

(3)  A  description  of  any  restrictions 
on  third-party  transfers  of  the  foreign- 
manufsctured  articles;  and 

(4)  If  any  such  agreement  does  not 
provide  for  United  States  access  to  and 
verification  of  quantities  of  articles 
produced  overseas  and  their  disposition 
in  the  foreign  country,  a  description  of 
alternative  measures  and  controls  to 
ensure  compliance  with  restrictions  in 
the  agreement  on  production  quantities 
and  third-party  transfers. 

8.  Section  124.11  is  revised  to  read  as 
follows: 

§124.11    CailMlisllun  to  Cenysaa  tof 


Regardless  of  dollar  value,  a 
Technical  Assistance  Agreement  or  a 
Manufacturing  License  Agreement  that 


involves  the  manufacture  abroad  of  any 
item  of  significant  military  equipment 
(as  defin^  in  §  120.7  of  this  subchapter) 
shall  be  certified  to  Congress  by  the 
Department  as  required  by  22  U.S.C. 
2776(d).  Additionally,  any  technical 
assistance  agreement  or  manufacturing 
license  agreement  providing  for  the 
export  of  major  defense  equipment,  as 
defined  in  §  120.8.  sold  under  a  contract 
in  the  amount  of  S14  million  or  more, 
or  of  defense  articles  or  defense  services 
sold  under  s  contract  in  the  amount  of 
S50  million  or  more,  shall  be  certified 
to  Congress  by  the  Department  as 
required  by  22  U.S.C.  2776(cMl).  The 
Office  of  Defense  Trade  Controls  will 
not  approve  agreements  requiring 
Congressional  notification  unless 
Congress  has  not  enacted  a  joint 
resolution  prohibiting  the  agreement 
and: 

(s)  In  the  case  of  an  agreement  for  or 
In  a  country  which  is  a  member  of  the 
North  AUantic  Treaty  Organization  or 
Australia,  Japan,  or  New  Zealand,  at 
least  15  calendar  days  have  elapsed 
since  receipt  by  the  Congress  of  the 
certification  required  by  22  U.S.C 
2776(d):  or 

(b)  In  the  case  of  an  agreement  for  or 
in  any  other  country,  at  least  30 
calendar  days  have  elapsed  since  receipt 
by  the  Congress  of  the  certification 
required  by  22  U.S.C  2776(d). 

PART  126— GENERAL  POUOES  AND 
PROVISIONS 

9.  The  authority  citation  for  Part  126 
is  revised  to  read  as  follows: 

Authority.  Sees.  2.  38. 40, 42.  and  71,  Pub. 
L.  90-629.  90  Stat  744  (22  U.S.C  2752,  2778, 
2780.  2791.  and  2797);  22  U.S.C  2778:  E.O. 
11958.  42  FR  4311;  3  CFR.  1977  Comp..  p. 
79:  22  U.S.C  2658;  22  U.S.C  287c:  E.O. 
12918,  59  FR  28205.  3  CFR.  1994  Comp..  p. 
o9v. 

10.  In  §  126.10  paragraph  (b)  is 
revised  to  read  as  follows: 

fiae.10    Oiacloaufa of Momiatlon. 

(b)  Detenninationa  required  by  law. 
Section  38(e)  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2778)  provides 
by  reference  to  certain  procedures  of  the 
Export  Administrative  Act  that  certain 
information  required  by  the  Department 
of  State  in  connection  with  the  licensing 
process  may  generally  not  be  disclosed 
to  the  public  unless  certain 
determinations  relating  to  the  national 
interest  are  made  in  accordance  with  the 
procedures  specified  in  that  provision, 
except  that  the  names  of  the  countries 
and  the  types  and  quantities  of  defense 
articles  for  which  licenses  are  issued 
under  this  section  shall  not  be  withheld 


from  public  disclosure  unless  the 
President  determines  that  release  of 
such  information  would  be  contrary  to 
the  national  interest  Determinations 
required  by  section  38(e)  shall  be  made 
by  the  Assistant  Secretary  for  Political- 
Military  AfEsin. 


PART  127— VIOLATIONS  AND 
PENALTIES 

11.  The  authority  citation  for  part  127 
is  revised  to  read  as  follows: 

Aathority  Sees.  2,  38.  and  42.  Pub.  L.  90- 
629.  90  SUt.  744  (22  U.S.C  2752.  2778. 
2791):  E.O.  11958.  42  FR  4311.  3  CFR.  1977 
Comp.,  p.  79:  22  U.S.C  401:  22  U.S.C.  2658; 
22  U.&C  2779a:  22  U.S.C  2780. 

12.  In  §  127.10  paragraph  (a)  is  revised 
to  read  as  follows: 

fizr.io   OvH  penally. 

(a)  The  Assistant  Secretary  of  State  for 
Political-Military  Afiiairs.  Department  of 
State,  is  authorized  to  impose  a  civil 
penalty  in  an  amount  not  to  exceed  that 
authorized  by  22  U.S.C  2778,  2779a  and 
2780  for  each  violation  of  22  U.S.C 
2778,  2779a  and  2780.  or  any  regulation, 
order,  license  oc  approval  issued 
thereunder.  This  civil  penalty  may  be 
either  in  addition  to.  or  in  lieu  of,  any 
other  liability  or  penalty  which  may  be 
imposed. 
•        •        •        •        • 

13.  Part  129  is  added  to  read  as 
follows: 

PART  12»-REQISTRATK>N  AND 
UCENSmO  OF  BROKERS 

Sac 

129.1  PurpoM.  * 

129.2  Definitions. 

129.3  Requirement  to  register. 

129.4  Registration  statement  and  fees. 

129.5  Policy  on  embargoes  and  otber 
proscriptions. 

129.6  Requirement  for  license/approvaL 

129.7  Prior  approval  (license). 

129.8  Prior  notificatioa 

129.9  RaporU. 

129.10  Guidance. 

Anthority:  Sec.  38.  Pub.  L.  104-164, 110 
SUt  1437.  (22  U.S.C  2778). 


f  129.1 

Section  38(bMl)(AHU)  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2778) 
provides  that  persons  engaged  in  the 
business  of  brokering  activities  shall 
register  and  pay  a  registration  fee  as 
prescribed  in  regulations,  and  that  no 
person  may  engage  in  the  business  of 
brokering  activities  without  a  license 
issued  in  accordance  with  the  Act 

f  129.2    Dafinttlons. 

(a)  Broker  means  any  person  who  acts 
as  an  agent  for  others  in  negotiating  or 
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arranging  contracts,  purchases,  sales  or 
transfers  of  defense  articles  or  defense 
services  in  return  for  a  fee,  commission, 
or  other  consideration. 

(b)  Brokering  activities  means  acting 
as  a  broker  as  defined  in  §  129.2(a),  and 
includes  the  financing,  transportation, 
freight  forwarding,  or  taking  of  any 
other  action  that  focilitates  the 
manufecture,  export,  or  import  of  a 
defense  article  or  defense  service, 
irrespective  of  its  origin.  For  example, 
this  includes,  but  is  not  limited  to, 
activities  by  U.S.  persons  who  are 
located  inside  or  outside  of  the  United 
States  or  foreign  persons  subject  to  U.S. 
jurisdiction  involving  defense  articles  or 
defense  services  of  U.S.  or  foreign  origin 
which  are  located  inside  or  outside  of 
the  United  States.  But,  this  does  not 
include  activities  by  U.S.  persons  that 
are  limited  exclusively  to  U.S.  domestic 
sales  or  transfers  (e.g..  not  for  export  or 
re-transfer  in  the  United  States  or  a 
foreign  person). 

(c)  The  term  "foreign  defense  article 
or  defense  service"  includes  any  non- 
United  States  defense  article  or  defense 
service  of  a  nature  described  oo  the 
United  States  Munitions  List  regardless 
of  whether  such  article  or  service  is  of 
United  States  origin  or  whether  such 
article  or  service  contains  United  States 
origin  components.  ' 

f  1 29.3    Requirement  to  Reglaler. 

(a)  Any  U.S.  person,  wherever 
located,  and  any  foreign  person  located 
in  the  United  States  or  otherwise  subject 
to  the  jurisdiction  of  the  United  States 
(notwithstanding  §  1 20. 1  (c)),  who 
engages  in  the  business  of  brokering 
activities  (as  defined  in  this  part)  with 
respect  to  the  manufacture,  export, 
import,  or  transfer  of  any  defense  article 
or  defense  service  subject  to  the  controls 
of  this  subchapter  (see  §  121)  or  any 
"foreign  defense  article  or  defense 
service"  (as  defined  in  §  129.2)  is 
required  to  register  with  the  Office  of 
Defense  Trade  Controls. 

(b)  Exemptions.  Registration  under 
this  section  is  not  required  for: 

(1)  Employees  of  the  United  States 
Government  acting  in  official  capacity. 

(2)  Employees  of  foreign  governments 
or  international  organizations  acting  in 
official  capacity. 

(3)  Persons  exclusively  in  the 
business  of  financing,  transporting,  or 
height  forwarding,  whose  business 
activities  do  not  also  include  brokering 
defense  articles  or  defense  services.  For 
example,  air  carriers  and  freight 
forwarders  who  merely  transport  or 
arrange  transportation  for  licensed 
United  States  Munitions  List  items  are 
not  required  to  register,  nor  are  banks  or 
credit  companies  who  merely  provide 


commercially  available  lines  or  letters  of 
credit  to  persons  registered  in 
accordance  with  Part  122  of  this 
subchapter  required  to  register. 
However,  banks,  firms,  or  other  persons 
providing  financing  for  defense  articles 
or  defense  services  would  be  required  to 
register  under  certain  circimistances. 
such  as  where  the  bank  or  its  employees 
are  directly  involved  in  arranging  arms 
deals  as  defined  in  §  129.2(a)  or  hold 
title  to  defense  articles,  even  when  no 
physical  custody  of  defense  articles  is 
involved. 

S 1 29.4    Registration  statement  and  fees. 

(a)  General.  The  Department  of  State 
Form  DSP-9  (Registration  Statement) 
and  a  transmittal  letter  meeting  the 
requirements  of  §  122.2(b)  of  this 
subchapter  must  be  submitted  by  an 
intended  registrant  with  a  payment  by 
check  or  money  order  payable  to  the 
Department  of  State  of  one  of  the  fees 
prescribed  in  §  122.3(a)  of  this 
subchapter.  The  Registration  Statement 
and  transmittal  letter  must  be  signed  by 
a  senior  officer  who  has  been 
empowered  by  the  intended  registrant  to 
sign  such  documents.  The  intended 
registrant  shall  also  submit 
documentation  that  demonstrates  that  it 
is  incorporated  or  otherwise  authorized 
to  do  business  in  the  United  States. 

(b)  A  person  required  to  register  under 
this  part  who  is  already  registered  as  a 
manufacturer  or  exporter  in  accordance 
with  part  122  of  this  subchapter  must 
also  provide  notification  of  Uiis 
additional  activity  by  submitting  to  the 
Office  of  Defense  Trade  Controls  by 
registered  mail  a  transmittal  letter 
meeting  the  requirements  of  §  122.2(b) 
and  citing  the  existing  registration,  and 
must  pay  an  additional  fee  according  to 
the  schedule  prescribed  in  §  122.3(a). 
Any  person  who  registers  coincidentally 
as  a  broker  as  defined  in  §  129.2  of  this 
subchapter  and  as  a  manufactiuer  or 
exporter  must  submit  a  Registration 
Statement  that  reflects  the  brokering 
activities,  the  §  122.2(b)  transmittal 
letter,  as  well  as  the  additional  fee  for 
registration  as  a  broker. 

(c)  Other  provisions  of  part  122,  in 
particular.  §  122.4  concerning 
notification  of  changes  in  information 
furnished  by  registrants  and  §  122.5 
concerning  maintenance  of  records  by 
registrants,  apply  equally  to  registration 
under  this  part  (part  129). 

S 1 29.5    Policy  on  embargoes  and  other 
proscriptions. 

(a)  The  policy  and  procedures  set 
forth  in  this  subparagraph  apply  to 
brokering  activities  defined  in  §  129.2  of 
this  subchapter,  regardless  of  whether 
the  persons  involved  in  such  activities 


have  registered  or  are  required  to 
register  under  §  129.3  of  this  subchapter. 

(b)  No  brokering  activities  or 
brokering  proposals  involving  any 
country  referred  to  in  §  126.1  of  this 
subchapter  may  be  carried  out  by  any 
person  v«thout  first  obtaining  the 
written  approval  of  the  Office  of  Defense 
Trade  Controls. 

(c)  No  brokering  activities  or  proposal 
to  engage  in  brokering  activities  may  be 
carried  out  or  pursued  by  any  person 
without  the  prior  written  approval  of 
the  Office  of  Defense  Trade  Controls  in 
the  case  of  other  countries  or  persons 
identified  from  time  to  time  by  the 
Department  of  State  through  notice  in 
the  Federal  Register,  vdth  respect  to 
which  certain  limitations  on  defense 
articles  or  defense  services  are  imposed 
for  reasons  of  U.S.  national  security  or 
foreign  policy  (e.g.,  Cyprus,  Guatemala, 
Yemen)  or  law  enforcement  interests 
(e.g.,  an  individual  subject  to  debarment 
pursuant  to  §  127.7  of  this  subchapter). 

(d)  No  brokering  activities  or 
brokering  proposal  may  be  carried  out 
with  respect  to  countries  which  are 
subject  to  United  Nations  Security 
Council  arms  embargo  (see  also 
§  121.1(c)). 

(e)  In  cases  involving  countries  or 
persons  subject  to  paragraph  (b).  (c),  or 
(d),  above,  it  is  the  poHcy  of  the 
Department  of  State  to  deny  requests  for 
approval,  and  exceptions  may  be 
granted  only  rarely,  if  ever.  Any  person 
who  knows  or  has  reason  to  know  of - 
brokering  activities  involving  such 
countries  or  persons  must  immediately 
inform  the  Office  of  Defense  Trade 
Controls. 

f  1 29.6    Requirement  for  Ucensa/ Approval. 

(a)  No  person  may  engage  in  the 
business  of  brokering  activities  without 
the  prior  written  approval  (license)  of, 
or  prior  notification  to,  the  Office  of 
Defense  Trade  Controls,  except  as 
follows: 

(b)  A  license  will  not  be  required  for: 

(1)  Brokering  activities  undertaken  by 
or  for  an  agency  of  the  United  States 
Government — 

(i)  for  use  by  an  agency  of  the  United 
States  Government;  or 

(ii)  for  carrying  out  any  foreign 
assistance  or  sales  program  authorized 
by  law  and  subject  to  the  control  of  the 
President  by  other  means. 

(2)  Brokering  activities  that  are 
arranged  wholly  within  and  destined 
exclusively  for  the  North  Atlantic  Treaty 
Organization,  any  member  country  of 
that  Organization.  Japan,  Australia,  or 
New  Zealand,  except  in  the  case  of  the 
defense  articles  or  defense  services 
specified  in  §  129.7(a)  of  this 
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subchapter,  for  which  prior  approval  is 
always  required. 

f  iat.7    Prior  Approval  (Ucanaa). 

(a)  The  following  brokering  activities 
require  the  prior  written  approval  of  the 
Office  of  Defense  Trade  Controls: 

(1)  Brokering  activities  pertaining  to 
certain  defense  articles  (or  associated 
defense  services)  covered  by  or  of  a 
nature  described  by  Part  121.  to  or  from 
any  country,  as  follows: 

(i)  Fully  automadc  firearms  and 
components  and  parts  therefor, 

(ii)  Nuclear  weapons  strategic 
delivery  systems  and  ail  components, 
parts,  accessories,  attachments 
specifically  designed  for  such  systems 
and  associated  equipment; 

(iii)  Nuclear  weapons  design  and  test 
equipment  of  a  nature  described  by 
Category  XVI  of  Part  121; 

(iv)  Naval  nuclear  propulsion 
equipment  of  a  natiue  described  by 
Category  Vl(e): 

(v)  Missile  Technology  Control 
Rcnime  Category  1  items  (§  121.16); 

^)  Qassined  defense  articles, 
services  and  technical  data; 

(vii)  Foreign  defense  articles  or 
dainiM  services  (other  than  those  that 
aie  arranged  wholly  within  and 
destined  exclusively  for  the  North 
Adantic  Treaty  Organization,  Japan. 
Australia,  or  New  2^aland  (see 
§§  129.6(b)(2)  and  129.7(a)). 

(2)  Brokering  activities  involving 
defense  articles  or  defense  services 
covered  by .  or  of  a  natiue  described  by. 
Part  121,  in  addition  to  those  specified 
in  S  129.7(a),  that  are  designated  as 
significant  military  equipment  under 
this  subchapter,  for  or  from  any  country 
not  a  member  of  the  North  Atlantic 
Treaty  Organization,  Australia,  New 
Zealand,  or  )apan  whenever  any  of  the 
following  factors  are  present: 

(1)  The  value  of  the  significant 
military  equipment  is  $1,000,000  or 
mom 

(ii)  The  identical  significant  military 
equipment  has  not  been  previously 
licensed  for  export  to  the  armed  forces 
of  the  country  concerned  under  this 
subchapter  or  approved  for  sale  under 
the  Foreign  Military  Sales  Program  of 
the  Department  of  Defense: 

(iii)  Significant  military  equipment 
would  be  manufactured  abroad  as  a 
result  of  the  articles  or  services  being 
brokered;  or 

(iv)  The  recipient  or  end  user  is  not 
a  foreign  government  or  international 
organization. 

(b)  The  requirements  of  this  section 
for  prior  «vritten  approval  are  met  by 
any  of  the  following: 

(1)  A  license  or  other  written  approval 
issued  under  parts  123, 124.  or  125  of 


this  subchapter  for  the  permanent  or 
temporary  export  or  temporary  import 
of  the  particular  defense  article,  defense 
service  or  technical  data  subject  to  prior 
approval  under  this  section,  provided 
the  names  of  all  brokers  have  been 
identified  in  an  attachment 
accompanying  submission  of  the  initial 
application;  or 

(2)  A  written  statement  from  the 
Office  of  Defense  Trade  Controls 
approving  the  proposed  activity  or  the 
maUng  of  a  proposal  or  presentation. 

(c)  I^uests  for  approval  of  brokering 
activities  shall  be  submitted  in  writing 
to  the  Office  of  Defense  Trade  Controls 
by  an  empowered  official  of  the 
registered  broker,  the  letter  shall  also 
meet  the  requirements  of  §  126.13  of  this 
subchapter. 

(d)  Tne  request  shall  identify  all 
parties  involved  in  the  proposed 
transaction  and  their  roles,  as  well  as 
ouUine  in  detail  the  defense  article  and 
related  technical  data  (including 
manufKrturer.  military  designation  and 
model  number),  quantity  and  value,  the 
security  classification,  if  any,  of  the 
articles  and  related  technical  data,  the 
country  or  countries  involved,  and  the 
specific  end  use  and  end  user^s). 

(e)  The  procedures  outiined  in 
§  126.8(c)  through  (g)  are  equally 
applicable  with  respect  to  this  section. 

f  129.A    Prtor  NoMlcallon, 

(a)  Prior  notification  to  the  Office  of 
Defsnse  Trade  Controls  is  required  for 
brokering  activities  with  respect  to 
significant  military  equipment  valued  at 
less  than  $1,000,000,  except  for  sharing 
of  basic  marketing  information  (e.g.. 
information  that  does  not  include 
performance  characteristics,  price  and 
probable  availability  for  delivery)  by 
U.S.  persons  registered  as  exporters 
under  Part  122. 

(b)  The  requirement  of  this  section  for 
prior  notification  Is  met  by  informing 
the  Office  of  Defease  Trade  Controls  by 
letter  at  leest  30  days  before  making  a 
brokering  proposal  or  presentation.  The 
Office  of  liefense  Trade  Controls  will 
provide  written  acknowledgment  of 
such  prior  notification  to  confirm 
compliance  with  this  requirement  and 
the  commencement  of  the  30-day 
notificatiop  period. 

(c)  The  procedures  outlined  in 
§  126.8(c)  through  (g)  are  equally 
applicable  with  respect  to  this  section. 


recipient(8),  license(s)  numbers  for 
approved  activities  and  any  exemptions 
utilized  for  other  covered  activities. 

f  129.10    Quidanoe. 

(a)  Any  person  desiring  guidance  on 
issues  related  to  this  part,  such  as 
whether  an  activity  is  a  brokering 
activity  within  the  scope  of  this  Part,  or 
whether  a  prior  approval  or  notification 
requirement  applies,  may  seek  guidance 
in  writing  from  the  Office  of  Defense 
Triide  Controls.  The  procedures  and 
conditions  stated  in  §  126.9  apply 
equally  to  requests  under  this  section. 

Dstwl:  Nov«nb«r  24, 1997. 
Strabe  Taftolt. 
Acting  Secretary  of  State. 
(PR  Doc.  97-33049  Pilad  12-23-97;  8:45  am) 
iRjUNOCOOt  4no-»# 


DEPARTMENT  OF  THE  INTERIOR 
IKHnanMS  Manaoafnant  Sarvica 
30  CFR  Parts  2S0  and  291 
RM  1010-AC10 


and  Qaopliyaical  (QAQ) 
of  tha  Outer  Continantai 


Shalf 

AOCNCV:  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Final  rule. 


f  129.9 

(a)  Any  person  required  to  register 
under  this  part  shall  provide  annually  a 
report  to  the  Office  of  Defense  Trade 
Controls  enumerating  and  describing  its 
brokering  activities  by  quantity,  type, 
U.S.  dollar  value,  and  purchasers)  and 


r:  This  rule  revises  MMS' 
regulations  and  expands  the  Notice 
requirement  to  include  all  oil,  gas,  and 
sulphur  related  G&G  scientific  research 
not  conducted  under  a  permit.  The 
revisions  also  update  the  addresses  for 
applying  for  a  permit  or  filing  a  Notice, 
standardize  definitions,  describe  the 
procedures  for  protecting  archaeological 
resources,  reflect  changes  in  technology, 
and  clarify  the  obligations  of  third 
parties  who  obtain  C&G  data  and 
information  collected  under  a  permit. 
These  revisions  are  being  made  because 
there  have  been  instances  of  conunercial 
G&G  exploration  being  conducted  by 
academia  without  a  permit,  the 
addresses  for  all  the  MMS  regions  have 
changed,  changes  in  technology  need  to 
be  incorporated,  and  permittees  and 
third  parties  have  questioned  MMS 
access  to  certain  G&G  data  and 
information  that  were  collected  luider  a 
permit  and  further  processed  by  third 
parties.  The  modifications  will  enable 
MMS  to  better  ensure  safe  use  and 
environmental  protection  of  the  outer 
continental  shelf  (OCS)  for  all  G&G 
related  operations,  expedite  permit 
applications  and  Notices  to  MMS,  and 
make  the  regulatory  language  clearer 
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and  more  understandable.  MMS  also 
believes  that  it  is  necessary  to  more 
dearly  assert  its  authority  to  acquire 
G&G  data  and  information. 

Access  to  these  data  and  information 
is  needed  to  ensure  that  the  U.S. 
Government  receives  fair  market  value 
on  leases,  especially  in  areas  of  complex 
geology,  and  for  the  Government  to 
conduct  analyses  or  assessments  for 
royalty  relief  and  other  purposes. 
EFFECTIVE  DATE:  January  23,  1998. 
FOR  FURTHER  INFORMATKM  CONTACT: 
David  R.  Zinzer,  Resource  Evaluation 
Division.  (703)  787-1515  or  Kumkum 
Ray.  Rules  Processing  Team.  703)  787- 
1600. 

8UPPl.EIIB*TARY  INFORMATKM:  This  final 
rule  implements  changes  put  forward  by 
our  notice  of  proposed  rulemaking 
(NPR)  that  was  published  February  11. 
1997  (62  FH  6149)  and  which  solicited 
public  comments.  The  comment  period 
was  extended  twice,  the  last  extension 
ending  July  29. 1997.  We  met  with 
industry  twice  during  the  comment 
period,  May  15  in  Washington,  D.C., 
and  July  10  in  New  Orleans.  LA.  We 
received  22  sets  of  written  comments 
and  recommendations  in  response  to  the 
NPR  Ten  of  these  comments  and 
recommendations  were  from  industry 
associations,  and  twelve  were  from 
permittees  and  third  party  users  of  G&G 
data  and  information  collected  on  the 
OCS.  We  have  carefully  considered  eadb 
of  these  comments  and 
recommendations.  We  did  not  adopt 
recommendations  that  did  not  appear  to 
be  in  the  public's  best  interest. 
In  order  to  assist  industry  in 
understanding  how  MMS  will 
implement  the  final  rule,  MMS  will 
conduct  a  meeting  with  industry  and 
other  interested  parties  in  the  Gulf  of 
Mexico  Region  following  publication  of 
a  meeting  time  in  the  Federal  Register. 

Discnanoa  and  Analysis  of  Comments 

Some  commenters  requested  that 
MMS  withdraw  the  final  rule  in  its 
entirety  and/or  conduct  a  negotiated 
rulemaJdng,  citing  adverse  effects  on  the 
oil  and  gas  industry,  including  oil  and 
gas  producers,  independent  oil  and  gas 
companies,  and  geophysical  service 
companies,  accompanied  by  a 
significant  reduction  in  the  amount  of 
data  collection  and  exploration  by 
industry. 

MMS  has  decided  to  proceed  with  the 
final  rule  after  carefully  considering  all 
written  commoits  on  the  proposed 
rulemaking  and  after  lengthy 
discussions  with  industry  at  the  - 
meetings  in  Washington,  D.C..  and  New 
Orleans.  Louisiana.  MMS  appreciates 
the  candor  and  scope  of  the  many 


comments  that  were  put  forth  and  the 
concerns  of  the  industry.  However,  we 
believe  that  specific  concerns  with  the 
proposed  rulemaking  have  been 
addressed  properly,  and  that  where 
MMS  and  industry  disagree.  MMS  is 
acting  appropriately  as  the  Federal 
agency  required  by  the  OCS  Lands  Act 
(OSCLA)  to  manage  the  oil  and  natural 
gas  resources  of  the  OCS  in  an 
environmentally  responsible  and  safe 
manner.  MMS  must  oversee  G&G 
explorations  on  the  OCS  in  an  orderly 
and  fair  manner,  balancing  the  needs  of 
industry  and  the  public  interest 

Some  commenters  questioned 
whether  MMS  had  performed  the 
analysis  required  under  the  Regulatcvy 
Flexibility  Act,  or  made  an  estimate  of 
how  much  it  would  cost  the  exploration 
and  production  industry  to  comply  vrith 
the  proposed  revisions  to  part  251. 
These  comments  cited  the  potential 
administrative  burdens  of  the  proposed 
changes  and  their  significant  impact  on 
the  ability  of  smaller  companies  to 
compete  in  the  Gulf  of  Mexico.  MMS 
has  addressed  these  concerns  under  the 
section  of  the  preamble  titled, 
"Regulatory  Flexibility  Act" 

Sectioa-by-Section  Analysis 

Section  251.1    Definitions 

The  definition  of  exploration  was 
expanded  to  Include  marine  and 
airborne  surve3rs.  Although  MMS 
proposed  changing  the  definition  of 
human  environment,  sevoal  comments 
criticized  the  proposed  wording  as 
broad  and  ambiguous.  MMS  agrees  to 
retain  the  existing  definition. 

The  definitions  of  lease  and  lessee 
were  changed  to  read  the  same  as  the 
definitions  in  part  250. 

The  definitions  of  archaeological 
interest,  material  remains,  and 
significant  archaeological  resource  were 
added  to  explain  aic^Moiogical 

Crotectioa  requirements  in  part  251.  The 
mguage  adopted  in  this  rule  is  the 
same  as  that  used  in  part  250. 

The  definition  of  third  party  was 
clarified  to  include  all  persons  who.  by 
whatever  means,  obtained  from 
permittees  or  other  third  parties  C&G 
data  or  information  collected  under  a  . 
permit. 

The  definition  of  you  was  changed  in 
response  to  comments  that  the 
definition  in  the  proposed  rule  was  too 
vague  and  broad  and  should  not  include 
persons  who  only  inquire  about  a 
permit  or  Notice.  You  also  applies  to 
third  parties  who  assiune  certain 
responsibilities  under  §§251.11  and 
251.12. 


Section  251.2    Purpose  of  This  Part 

Paragraph  (d)  was  added  to  this 
section  to  clarify  the  U.S.  Government's 
right  to  certain  data  and  information, 
explain  MMS'  obligation  to  pay  certain 
reimbursements,  and  set  out  MMS' 
procedures  for  safeguarding  proprietary 
and  privileged  data  and  information 
acquired  frx>m  industry  and  other 
sources. 

Section  251 .3    Authority  and 
Applicability  of  This  Part 

One  commenter  questioned  whether, 
under  the  OCSLA,  the  Secretary  of  the 
Interior  (Secretary)  could  allow  G&G 
exploration  imder  a  Notice,  instead  of 
requiring  a  permit.  Section  11  of  tha 
OCSLA  (43  U.S.C.  1340)  gives  the 
Secretary  the  authority  to  allow 
geological  and  geophysical  exploration. 
Because  of  the  commercial  native  of  the 
activity,  MMS  believes  that  it  is 
preferable  to  require  that  G&G 
exploration  be  conducted  only  under 
the  auspices  of  a  permit.  G&G  scientific 
research  can  be  conducted  eithn'  imder 
a  permit  or  by  filing  a  Notice,  depending 
on  the  activity  being  conducted. 

The  commenter  also  asked  under 
what  authority  the  Secretary  appUes 
MMS  regulations  to  ships  or  vessels, 
and.ex^npts  Federal  agencies  from  the 
permit  procedures.  The  OCSLA 
definition  of  exploration  includes 
geophysical  surveys  where  magnetic, 
gravity,  seismic,  or  other  systems  are 
used  to  detect  or  imply  the  presence  of 
minerals.  Ships  and  vessels  are 
commonly  used  in,  and  are  an  integral 
part  of.  geophysical  surveys.  Therefore, 
it  is  necessary  to  apply  MMS" 
regulations  to  them.  The  definition  of 
person  in  the  OCSLA  does  not  include 
Federal  agencies.  Thus,  Federal  agencies 
are  not  authorized  as  persons  by  the 
Secretary  to  conduct  G&G  explorations 
in  the  OCS  and  thus  are  not  subjept  to 
part  251. 

Finally,  the  same  commenter  found 
no  regulatory  language  dealing  with  the 
Secretary's  review  or  approval  of  permit 
applications  or  time  limits  to  take  action 
on  applications.  While  section  1 1  of  the 
OCSL\  authorizes  the  Secretary  to  issue 
permits  for  exploration,  it  does  not 
require  the  Secretary  to  set  forth  time 
limits  to  issue  permits.  The  authority  to 
review  and  approve  permit  applicatimis 
is  delegated  to  the  appn^riate  MMS 
Regional  Director  who  exerdaes  this 
authority  under  §§  251.5  and  251.7,  and 
sets  the  administrative  time  Umits  to 
review  and  approve  permit  applications. 
Time  limits  may  vary  in  each  OCS 
Region.  Response  times  to  permit 
applications  have  not  been  an  issue  in 
the  past. 
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Section  251 .4    Typet  of  G&C  Activitie* 
That  Require  Permits  or  Notices 

Several  commentera  asked  whether 
commercial  CftG  research  related  to 
developing  or  testing  new  eqiiipnient  or 
techniques  would  require  a  permit  or 
could  be  conducted  under  a  ^4otice.  As 
mentioned  earlier,  MMS  believes  thet  a 
Notice  is  not  appropriate  for  commercial 
GAG  activities.  Basically,  whether  the 
GftG  company  calls  the  activity 
"raaearch"  or  "exploration"  is  not 
important.  A  permit  is  required  if  the 
data  collected  from  the  "research" 
activity  can  be  used  in  exploration  for 
oil.  gas.  or  sulphur,  or  if  the  "research" 
activity  invohrea  solid  or  liquid 
expkMives.  or  deep  stratigraphic  tests. 
Other  research  activities  that  only 
involve  developing  or  testing  new 
equipment  or  techniques  do  not  require 
a  permit. 

The  underlying  concern  of  the 
commenters.  however,  seemed  to  be 
whether  they  were  required  to  give 
MMS  the  testing  and  development  work 
they  perform  when  a  permit  is  required. 
Generally,  descriptions  of  new 
equipment,  techniques,  computer 
hardware/software,  or  the  results  of  tests 
on  those  items  do  not  need  to  be  given 
to  MMS.  However,  if  these  items  were 
used  to  produce  C&G  data  and 
information  which  must  be  submitted  to 
MMS.  it  may  be  necessary  to  provide 
some  explanatory  information  to  MMS 
in  order  to  allow  the  agency  to  properly 
evaluate  the  data  and  information. 

Section  25 1 .5    Applying  for  Permits  or 
Filing  Notices 

One  commenter.  addressing 
$  251.5(c)(7).  noted  that  collaboration  on 
research  between  industry  and 
universities  may  make  it  difficult  to 
estimate  the  "earliest  time"  that  data 
will  be  available  to  the  public.  MMS 
recognizes  this  difficulty  and  only 
requires  a  good  faith  estimate  of  the 
tiine  that  scientific  research  data  and 
information  will  be  released  to  the 
public.  To  alleviate  these  concerns, 
MMS  has  inserted  the  word 
"practicable"  between  "earliest"  and 
"time"  to  conform  with  the  wording 
used  in  part  251  since  1976. 

Section  251.6    Obligations  and  Rights 
Under  a  Permit  or  a  Notice. 

One  commenter  objected  to  the  use  of 
"human  environment"  in  §  251.6(a)(2). 
citing  subjective  judgments  regarding 
the  term  "quality  of  life",  which  was 
part  of  the  proposed  definition  of 
"human  environment."  The  definition 
of  "human  environment"  was  not 
changed  in  response  to  this  and  other 
comments.  However,  the  word 


"property"  is  added  to  §  251.6(a)(2)  to 
ooake  the  obligation  under  this  part 
conform  with  the  standards  in  part  250 
which  apply  to  operations  under  a  lease, 
right  of  use  or  easement,  or  right-of-way. 
Several  commenters  objected  to  the 
wording  of  §  251.6(a)(7)  which  removed 
the  word  "unreasonably"  from  the 
requirement  to  not  interfere  %inth  or 
cause  harm  to  other  users  of  an  area.  We 
agree,  and  "unreasonably"  will  be  re- 
inserted before  the  word  "interfere'. 

Several  commenters  objected  to  new 
wording  in  §  251.6(c)  that  requires 
entities  conducting  GftG  operations  to 
consult  with  and  coordinate  their 
operational  activities  with  specific  Haen 
of  an  area.  The  commenters  argued  that 
consultation  is  not  always  pncticaMe 
and  that,  in  certain  cases,  proprietary 
information  regarding  the  timing  and 
location  of  planned  surveys  would  be 
unfairly  reviaaled  to  comp«titors.  The 
wording  has  been  changed  to  reflect  that 
MMS'a  intent  is  for  companies  to 
consult  and  coordinate  tneir  C&C 
activities  solely  for  navigational  and 
safety  purpoaes.  MMS  also  recognizes 
that  the  International  Association  of 
Geophysical  Contractors  acts  on  behalf 
of  the  geophysical  survey  companies  to 
coordinate  its  members'  activities 
through  a  time  sharing  system  to 
promote  safe  operations  and  protect 
members'  proprietary  survey  designs 
and  plans. 

Several  commenters  objected  to 
proposed  language  which  expands  the 
use  of  the  best  available  and  safest 
technologies  [BAST)  beyond  the  area  of 
test  drilling  requirements.  The  wording 
in  $  251.6(d)  is  changed  to  make  clear 
that  the  BAST  requirement  only  applies 
to  shallow  test  drilling  and  deep 
stratigraphic  test  drilling  conducted 
under  a  permit 

Section  251.7    Test  Drilling  Activities 
Under  a  Permit 

One  commenter  suggested  deleting 
§  251.7(aM2).  sUting  that  MMS  cannot 
mandate  compliance  of  shallow  test 
drilling  activities  with  requirements  of 
the  Coastal  Zone  Management  Act 
(CZMA).  We  agree  that  MMS  caimot 
establish  requirements  under  the 
auspices  of  the  CZMA.  However,  we 
disagree  that  the  proposed  language 
creates  a  new  mandate.  Section 
251.7(a)(2)  simply  advises  permit 
applicants  that  MMS  may  require 
submittal  of  consistency  certification 
when  a  federally  approved  coastal 
management  program  requires 
consistency  review. 

Section  251.7(b)(5).  "Protecting 
archaeological  resources."  is  revised  in 
the  final  rule  to  make  the  wording 
conform  with  similar  requirements  in 


part  250.  Also,  as  mentioned  previously, 
new  definitions  related  to 
archaeological  resources  were  added  in 
the  definitions  section  to  better  explain 
the  requirements  of  this  section. 

Section  251.8    Inspection  and 
Reporting  Requirements  for  Activities 
Under  a  Permit 

One  conmienter  questioned  our 
proposed  removal  of  the  word  "actual" 
from  the  term  "actiial  costs"  in 
determining  the  amount  of 
reimbursement  to  a  permittee  when 
MMS  inspectors  are  required  to  be 
accommodated  during  activities 
authorized  under  part  251.  The  point  of 
the  proposed  change  was  to  impose  a 
90-day  time  limit  for  reimbursement 
requests  so  that  MMS  can  quickly  clear 
such  expenses.  Permittaea  will  be 
reimbursed  for  actual  expenses  incurred 
as  long  as  their  request  for 
reimbursement  is  made  within  the  90' 
day  period. 

Some  commenters  noted  that  there 
was  no  provision  in  §  251.8(b)  for 
permittees  to  make  oral  requests  to 
MMS  far  modifications  to  their 
programs  with  a  foUowrup  in  wrritiag, 
although  §  251.4(b)(2)  allows  a  person  to 
file  a  Notice  orally  writh  a  followup  in 
writing  if  circumatancea  preclude  a  30- 
day  advance  writtaa  Notice.  MMS 
recognizee  that  there  are  circumstances 
when  written  requests  to  modify 
programs  are  not  pncticaUe,  and  that 
an  oral  request  with  a  written  foUowrup 
could  be  acceptable  in  such  cases.  The 
wording  in  §  251.8(b)  is  changed  to 
allow  for  such  oral  requests,  but  we 
want  to  emphasize  that  oral  requests  for 
modifications  should  only  be  made 
when  necessary. 

One  commenter  sought  clarification 
aa  to  the  beginning  date  of  the  30-day 
period  to  submit  a  final  report  under 
§  251.8(cK2).  The  revised  wording 
indicates  that  a  final  report  of 
exploration  or  scientific  research 
activities  under  a  permit  is  due  mthin 
30  days  after  completion  of  "acquisition 
activities." 

Section  251.9  Temporarily  Stopping. 
Canceling,  or  Relinquishing  Activities 
Approved  Under  a  Permit 

This  section  sets  out  the  situation 
under  which  MMS  will  halt  ongoing 
permit  activities.  Section  251.9(a)(2) 
was  changed  to  include  G&G  data  and 
information  in  the  examples  of  items 
reqiiired  by  MMS  which,  if  not 
submitted,  could  constitute  a  failure  to 
comply  with  applicable  law,  regulation, 
order,  or  provision  of  a  permit  and 
result  in  MMS  halting  the  permit 
activities. 
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Section  251.10    Penalties  and  Appeals 

No  cmnments  were  received  regarding 
$251.ia 

Section  251.11    Inspection.  Selection, 
and  Submission  of  Geological  Data  and 
Information  Collected  Under  a  Permit 
and  Processed  by  Permittees  or  Third 
Parties 

Several  commenters  objected  to  the 
proposed  requirement  in  §  251.ll(aHl) 
that  a  permittee  notify  the  Regional 
Director  "immediately"  after  acquiring, 
anal]rzing,  processing,  or  interpreting 
geological  data  and  information,  citing 
excessive  paperwork  and  othm  burdens. 
MMS  agrees.  The  wording  has  been 
changed  to  require  the  permittee  to 
notify  the  R^onal  Director  after 
completion  of  the  initial  analysia, 
processing,  and  interpretation  of 
geological  data  and  information 
collected  onder  a  permit.  MMS  does  not 
require  continual  notification  of  every 
anal3rsis.  processing,  and  interpretation. 

Furthermore,  the  reference  in 
S  251.1  KaMD  to  acquisition  of 
geological  data  is  reidundant  and  was 
therefore  removed,  since  the 
requirement  for  reporting  acquisition  of 
geological  data  resides  in  §  251.8(c)(2). 

Some  commenters  olijected  to  the 
proposed  wordii^  in  §  251.11(c)(1) 
which  requires  a  record  of  all  geological 
data  and  information,  "describing  each 
operation  of  analysis,  processing,  and 
interpretation."  The  commenten 
considered  this  a  shift  of  MMS  focus 
from  geological  information,  as  defined 
in  part  251,  to  descriptions  of  the 
technologies  and  techniques  used  to 
arrive  at  processed,  analyzed,  or 
interpreted  information.  It  is  not  the 
intent  of  MMS  to  acquire  from  industry 
these  types  of  proprietary  or 
confidential  technical  information. 
Therefore.  MMS  will  require  only  a 
description  of  each  "type"  of  analysis, 
processing,  or  interpretation,  as 
specified  in  a  GftG  permit 

Several  commenters  ol^ected  to  the 
provisions  in  §  251.11(d),  relating  to  the 
obligations  of  permittees  and  third 
parties  who  obtain  geological  data  and 
information.  Since  the  requirements  of 
this  section  are  similar  to  §  251.12(d), 
we  have  combined  our  discussion  of 
those  two  sections.  Please  see  the 
section  tided  "Third  Party  Issues"  for  a 
complete  discussion  of  obligations 
when  G&G  data  and  information 
collected  under  a  permit  are  obtained  by 
a  third  party. 


Section  251.12    Inspection.  Selection, 
and  Submission  t^  Geophysical  Data 
and  Information  Collected  Under  a 
Permit  and  Processed  by  Permittees  or 
Third  Parties 

Similar  to  the  conunents  on 
§  251.11(aXl),  many  commenters 
objected  to  the  requirement  in 
§  251.12(a)(1)  that  a  permittee  notify  the 
R^onal  Director  "immediately"  after 
initially  acquiring,  processing,  and 
interpreting  any  geophysical  data  and 
information  collected  under  a  permit, 
again  citing  excessive  costs  and  other 
burdens.  MhAS  agrees.  The  wording  is 
changed  to  require  the  permittee  to 
notify  the  Regional  Director  after 
completion  of  the  initial  processing  and 
interpretation  of  geophysical  data  and 
infoiination  collected  under  a  permit 
MMS  does  not  intend  to  require 
continual  notification  of  every  step  of 
initial  processing  and  interpretation.  In 
addition,  the  reference  in  §  251.12(aKl) 
to  acquisition  of  geophysical  data  is 
redundant  and  removed,  since  the 
requirement  for  reporting  acquisition  of 
geophysical  data  also  resides  in 
§251.8(cX2). 

Some  commenters  questioned  the 
provisions  in  §§  251.l2(cK2)  and 
251.12(c)(3)  which  reqidre  that 
processed  geophysical  infiormation  be 
submitted  to  MMS  in  a  "qualify"  format 
suitable  for  processing  or  interpretive 
evaluation.  There  was  a 
misundentanding  as  to  wdiat  was  meant 
by  "qualify"  fiormat  Here  "qualify" 
means  the  same  level  of  format  used  by 
a  permittee  or  third  parfy  in  the  normal 
course  of  their  business. 

Some  commenters  questioned 
whether  MMS  was  seeking  "black  box" 
technologies  that  are  privileged  and 
proprietary  to  the  person  submitting  the 
G&G  daU  and  infixmation.  MMS 
requires  only  the  information,  including 
a  detailed  format,  necessary  to  load 
digital  data  and  information.  MMS  does 
not  request  nor  seek  proprietary 
software  or  procedures  used  to  prepare 
the  data  and  informaticm. 

Third  Party  Issues 

Several  commenters  strongly  objected 
to  $$  251.11(d)  and  251.12(d).  which 
clarify  the  permit  obligations  placed  on 
both  the  permittee  and  the  third  parfy 
when  geological  and  geophysical  data 
and  information  are'tran^erred  by  any 
means  to  a  third  parfy.  Most 
commenters  argued  that  the  provisions 
of  §§251.11  and  251.12  should  not 
apply  to  third  parties  who  obtain  GhG 
data  and  information  from  permittees 
through  a  license  agreement  since  no 
"transfer"  of  data  and  information  takes 
place.  We  disagree.  The  obligation  to 


notify  the  Regional  Supervisor  whoi  a 
permittee  provides  geophysical  data  or 
processed  information  to  a  third  parfy, 
or  a  third  parfy  provides  data  and 
information  received  from  a  permittee  to 
another  third  parfy,  has  been  in  place 
since  part  251  was  added  to  Tide  30  of 
the  Code  of  Federal  Regulations, 
effective  June  11, 1976. 

MMS  has  always  considered  a  license 
agreement  a  form  of  transfer  or 
exchange,  as  are  a  sale,  trade,  or  other 
agreement  between  a  permittee  and  a 
third  parfy.  In  order  to  clarify  any 
confusion  resulting  from  industry's 
intopretation  of  what  constitutes  a 
transfisr,  MMS  has  revised  the  language 
of  the  regulation  to  make  clear  that  the 
obligations  under  §§251.11  and  251.12 
are  triggered  whenever  a  third  parfy 
obtains  by  any  means  data  and 
inicumation  collected  undw  a  permit 
HoMrever,  in  an  effort  to  alleviate 
industry  concerns  over  the  burden  and 
cost  of  reporting  all  license  agreements. 
MMS  will  require  identification  of  third 
parties  who  c^tain  data  and  information 
undm  licensing  agreements  only  in 
response  to  a  written  request  by  MMS 
to  die  permittee,  or  to  the  third  parfy 
which  licensed  the  data  to  anoth«fr  third 
P^- 

The  commenten  also  questioned  tlw 
statutory  authorify  of  MMS  to  acquire 
GftG  data  and  information  from  third 
parties  who  obtain  the  data  and 
information  under  a  license  agreement 
The  authorify  for  obtaining  data  and 
information  that  were  collected  under  a 
permit  and  further  processed  by  a  third 
pnrty  is  at  section  11  of  the  OCSLA  (43 
U.S.C  1340  (aXD).  This  section 
provides  that  only  pmsons  "authorized" 
by  the  Secretary  may  conduct  GftG 
activities  on  the  OCS.  In  the  absence  of 
a  lease,  MMS  "authorization"  is  the 
"permit" 

One  of  the  terms  of  the  permit  is  the 
permittee's  agreement  to  provide  MMS 
with  all  of  the  data  and  information 
collected,  interpretations,  etc..  and  to 
identify  third  parties.  The  regulaticHis  in 
turn,  at  former  §§  251.11(c)  and  251.12 
(c)  required  the  recipients  of  those  data 
and  information  or  interpretation  to 
accept  those  same  permit  obligations  aa 
a  condition  of  receipt.  Third  parfy 
recipients  are  still  subject  to  the 
regulatory  requirements  of  a  permittee 
in  the  revised  §§251.11  and  251.12, 
including  the  obligation  to  submit  GftG 
data  and  information  for  inspection  and 
possible  retention  by  MMS. 

Several  commenters  stated  that  there 
would  be  an  additional  administrative 
burden  on  third  parties  who  would  be 
required  to  submit  such  data  and 
information  to  MMS  for  inspection  and 
possible  retention,  than  is  the  case 
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under  the  current  reguletioiu.  We 
acknowledge  an  increaae  in 
administrative  work  and  coats  to  third 
parties.  However,  MMS  does  not 
consider  the  extra  burden  under  the 
revised  rule  to  be  significant. 
Furthermore,  the  requirement  for  third 
parties  to  submit  data  and  information 
is  not  new  relative  to  the  requirement  of 
the  existing  regulations.  MMS  does 
anticipate  a  larger  percentage  of  its  data 
needs  coming  from  third  parties. 
However,  we  anticipate  that  most  of 
MMS'  future  data  needs  will  continue  to 
come  directly  frxun  permittees,  who 
have  provided  over  95  percent  of 
pfoceaeed  seismic  information  that 
MMS  has  acquired  on  the  OCS. 

Some  commenters  also  claimed  that 
the  proposed  language  would  require 
that  third  parties  assume  all 
responsibilities  of  permittees,  including 
operational  and  environmental 
requirements.  That  is  not  the  intent  of 
MMS.  The  responsibilities  of  third 
parties  to  whom  data  and  information 
were  transferred  from  permitteaa  have 
always  been  limited  to  the  data 
submittal  sections  of  part  251, 
nacifically  §$  251.11  and  251.12.  The 
fmal  rule  has  been  modified  so  that 
third  parties  who  obtained  data  and 
infiwmation  are  exempt  from  ths 
S§  251.1  l(aKl)  end  251. 12(aMl) 
requirement  of  automatic  notification  to 
MMS.  This  exemption  is  a  change  from 
the  propoaed  rulemaking  and  from 
previous  final  rulemakings  and  will  ease 
the  potential  administrative  burdens  on 
third  parties. 

Several  commenters  objected  to  the 
provisions  that  required  third  parties  to 
submit  data  and  information  obtained 
from  permittees  to  MMS,  arguing  that 
the  terms  of  license  agreements  will  be 
violated  and/or  license  agreements  will 
have  to  be  rewritten  to  accommodate 
submittal  to  MMS.  resulting  in  a  large 
paperwork  burden.  MMS  has  always 
required  that  third  parties  assume  all 
the  data  submittal  obligations  of  a 
patmittee  if  data  and  information  are 
transferred  to  the  third  party  by  a 
permittee.  License  agreements  should 
therafbre  have  always  reflected  the 
possibility  of  submittal  of  data  and 
information  to  MMS  by  third  parties. 

Some  commenters  stated  that  the 
acquisition  of  CftC  data  and  information 
by  MMS  from  third  parties  who 
obtained  the  data  under  ticense 
agreements  is  a  taking  of  private 
property.  MMS  disagrees.  Applicants  for 
a  permit  accept,  as  part  of  the  permit 
terms,  an  obligation  to  provide  data 
obtained  under  the  permit  to  MMS.  In 
addition,  applicants  agree  to  require  that 
any  third  party  who  obtains  the  data 
accept  those  same  obligations.  If  an 


applicant  is  unwilling  to  agree,  they 
have  the  choice  of  not  obtaining  the 
permit.  Third  parties  who  agree  to  the 
requirements  can  obtain  the  data  from 
the  permittees.  Those  who  choose  not  to 
agree  also  have  an  option.  They  simply 
cannot  accept  the  data  without  also 
accepting  the  obligation  imposed  by  the 
permit. 

Several  commenters  expressed 
concern  about  revealing  to  MMS  the 
identity  of  third  parties  who  obtained 
data  and  information  from  permittees. 
The  commenters  noted  that  public 
disclosure  of  s  third  party's  identity,  or 
the  areas  on  the  OCS  for  which  the  third 
party  obtained  data,  could  jeopardize  a 
third  party's  competitive  position  and 
reveal  business  strategies  of  operating 
and  obtaining  leases  on  the  OCS.  MMS 
agrees  that  public  disclosure  of  a  third 
party's  business  interests  and  strategies, 
or  of  other  privileged  and  proprietary 
information,  would  have  a  deleterious 
eChct  on  third  parties.  Such  information 
has  been  protected  in  the  past  by  MMS, 
and  we  are  reaffirming  through  these 
regulations  that  such  information  would 
continue  to  be  protected  by  MMS  as 
trade  secrets  or  confidential  business 
information  which  are  exempt  from  the 
Freedom  of  Information  Act  and  not 
subject  to  rriease  under  regulations 
wrhich  come  under  the  purview  of  MMS. 
A  new  provision  in  §  2S1.14(aK3) 
provides  further  protection  for  third 
party  recipients  of  data  and  information 
collected  under  permits.  Under  this 
provision,  MMS  will  keep  confidential 
the  identities  of  third  party  recipienU 
and  will  not  release  thaae  identities 
unless  both  the  permittee  and  the  third 
parties  agree  to  the  disclosure. 

Severu  commenters  suggested  that 
MMS  continue  using  the  "trial 
procedures"  set  up  in  1995  between 
MMS  and  industry  as  a  mechanism  for 
leases  in  the  Gulf  of  Mexico.  Under 
these  procedures,  bidders  oa  a 
partiailar  tract  were  required  to  submit 
to  MMS  specific  seismic  information 
collected  under  a  permit  and  proceased 
by  the  bidder  (a  third  party).  While 
some  of  the  commenters  acknowledged 
problems  with  implementation  of  the 
"trial  procedures,"  they  encouraged 
MMS  to  pursue  improvements  instead 
of  proceeding  with  this  final  rule. 

MMS  has  always  considered  the  "trial 
procedures"  to  be  temporary  and  has 
indicated  such  to  industry.  In  the  two 
meetings  with  industry,  MMS  cited 
inttaniTf  of  noncompliance,  in  some 
caaas  pariiaps  deliberate,  with  the 
provisions  of  the  "trial  procedures."  It 
is  now  also  becoming  apparent  that 
there  are  data  necessary  for  a  thorough 
assessment  of  tracts  receiving  bids  that 
are  not  available  under  the  "trial 


procedures."  Furthermore,  MMS  now 
needs  to  clarify  and  finalize  the  process 
of  obtaining  GftG  data  and  information 
collected  imder  permits  for  all  of  the 
OCS.  not  only  the  Gulf  of  Mexico. 

Section  251.14    Protecting  and 
Disclosing  Data  and  Information 
Submitted  to  MMS  Under  a  Permit 

Some  commenters  recommended  that 
the  Director,  MMS,  rather  than  the 
appropriate  Regional  Director,  be 
responsible  for  the  provisions  of         ' 
§251. 14(c),  the  procedure  that  MMS 
follows  to  disclose  acquired  data  and 
information  to  a  contractor  for 
reproduction,  processing,  and 
interpretation.  The  commenters  argued 
that  wrongful  disclosure  of  data  could 
have  disastrous  consequences  from  a 
competitive  standpoint,  and  that       ^' 
ensiuing  that  the  top  official  of  MMS  is 
bound  by  all  applicable  laws  and 
regulations  regarding  dissemination  of 
die  data  would  better  protect  data.  We 
fael  that  it  is  unnecessary  to  specify  that 
only  the  Director  be  responsible  for 
disclosure  of  data  or  that  only  the 
Directar  can  notify  the  proper  party  of 
diaclosura  of  data  to  contractors  for 
authorised  purpoaes.  The  Director  is 
still  responsible  for  actions  of 
subordinates  acting  in  an  official 
capacity. 

Section  251.14(c)  «vas  rhanged  to 
clarify  that  the  person,  whether  a 
permittee  or  third  party,  who  submitted 
the  data  and  information  under 
$$  251.11  or  251.12  will  be  advised  by 
MMS  of  any  contemplated  disclosure  to 
a  contractor  for  reproduction, 
proceaaing,  and  interpretaticm. 

In  this  ralemaking,  MMS  is  also 
making  two  corrections  in  30  CFR  part 
250. 

liie  first  correction  is  to  $  250.200(c). 
This  technical  amendment  amends  the 
citation  in  (c)  from  "43  CFR  part  62 
subpart  D"  to  "43  CFR  part  12  sul^»art 
D."  The  second  coirecfion  is  to  subpart 
O.  The  numbering  of  subpart  O  will  be 
moved  down  one.  The  subpart  will 
begin  at  §  250.210  and  end  at  §  250.234. 

Authors:  David  R.  Zinzer,  Resource 
Evaluation  Division,  and  Kumkiim  Ray, 
Rulea  Processing  Team. 


(EX>.)iaaM 

This  rule  is  not  significant  under  E.O. 
1 2866.  "Regulatory  Planning  and 
Review,"  and  does  not  require  a  review 
by  the  Office  of  Management  and 
Budget  (OMB).  Most  revisions  to  the 
rule  are  generally  nonsubstantive 
changes  and  will  have  a  negligible 
economic  effect  on  the  oil,  gas,  sulphur, 
and  mining  industries  or  scientific 
researchers.  Bonding  requirements  in 
the  rule  affect  G&G  exploration  costs  as 
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outlined  below.  MMS  estimated  the 
economic  effects  by  assuming  that  one 
deep  stratigraphic  well  will  be  drilled 
per  year,  based  on  past  history  of 
frequency  of  wells  drilled.  Bonding 
requirements  for  single  deep 
stratigraphic  wells  recently  increased 
from  $50,000  to  $200,000;  at  a  2-percent 
maximum  rate,  the  bonding  cost 
recently  increased  from  $1,000  to 
$4,000. 

MMS  does  not  expect  that  any 
company  will  drill  enough  deep 
sttadgraphic  wells  to  warrant  an  area 
bond.  If  a  company  did  want  an  area 
bond,  then  the  bonding  requirement 
would  increase  from  $300,000  to 
$1,000,000;  at  a  2-percent  nmviminn 
rate,  the  bonding  cost  would  increase 
from  $6,000  to  $20,000.  Since  this 
increase  in  bonding  cost  will  not  have 
a  major  economic  effect  (less  than  $100 
million),  the  proposed  nile  is  not 
considered  an  economically  significant 
rule.  Additionally,  the  propoaed 
revisions  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency,  materially  alter  the 
budgetary  impact  of  entitlementa, 
grants,  user  fees,  or  loan  programs,  or 
raise  novel  legal  or  policy  issues. 

Segnlatory  Flexibilify  Act 

The  changes  to  30  CFR  part  251  will 
not  have  a  significant  economic  effect 
on  the  oil  and  gas  industry  or  small 
business  entities.  The  final  rulemaking 
may  involve  small  businesses  or  other 
small  entities  if  they  desire  to  perform 
geological  or  geophysical  exploration  or 
scientific  research  on  the  OCS.  The 
Small  Business  Administration  defines 
a  small  business  as  having: 

•  Annual  revenues  of  $5  million  or 
less  for  exploration  service  and  field 
service  companies; 

•  Less  thui  500  employees  for 
drilling  companies  and  for  companies 
that  extract  oil.  gas,  or  natural  gas 
liquids. 

However,  a  typical  exploratory  well  in 
the  shallow  waters  of  the  Gulf  of  Mexico 
costs  more  than  $2.7  million  to  drill; 
and  the  acquisition  and  processing  of  a 
single  block  (9  sq.  mi)  of  exclusive  3D 
seismic  data  could  cost  as  much  as  $1 
million.  Because  of  the  technical  and 
financial  resources  needed  to  perform 
these  activities  offshore,  the  majority  of 
entities  conducting  these  activities  are 
not  considered  small. 

The  primary  economic  effect  on  small 
businesses  is  the  cost  associated  with 
information  collection  activities.  The 
final  rulemaking  contains  virtually  all  of 
the  same  reporting  requirements  and 
attendant  costs  as  the  existing 
regulations.  There  is  only  one  change  in 


reporting  requirements  which 
represents  a  small  increase.  The 
increased  burden  is  not  on  the  oil  and 
gas  industry,  but  for  entities  involved  in 
scientific  research. 

The  increased  reporting  requirement 
contained  in  these  regulations  relates  to 
the  filing  of  a  Notice  for  all  scientific 
research  involving  geological  and 
geophysical  activities.  Previously,  the 
requirement  for  a  Notice  existed  solely 
for  certain  geological  scientific  research 
activities,  namely  shallow  test  drilling. 
We  estimate  that  the  new  requirement 
will  result  in  the  filing  of  an  additional 
two  to  four  Notices  annually,  all  from 
small  entities:  24  to  36  houn;  $840  to 
$1,260. 

Several  commenten  on  the  proposed 
r^ulations  commented  on  the  extreme 
btudoa  that  would  be  imposed  on  the 
oil  and  gas  industry  if  they  were  made 
to  comply  with  our  clarification  of 
"transfer."  They  alluded  to  the  need  to 
modify  the  large  number  of  existing  date 
licenses.  MMS  does  not  agree  with  the 
contention  that  there  is  a  material 
change  in  the  definition.  We  mnintnin 
that  the  requirement  is  unchanged  from 
the  existing  regulations.  To  the  extmt 
existing  licenses  need  to  be  revised  we 
believe  the  burden  and  cost  of  this 
revision  will  not  be  incurred  directiy  by 
small  business  entities.  MMS  will, 
however,  be  making  requests  directiy  to 
small  business  entities.  These  new 
requests  will  be  ofiiset  in  part  by 
elimination  of  the  current  procedures. 

MMS  concludes  that  complying  with 
these  regulations  will  not  have  a 
substantial  or  significant  efiiect  on  small 
business  entities  operating  on  the  OCS. 
MMS  in  its  existing  approved 
information  collection  budget  estimated 
the  total  burden  in  complying  with 
these  regulations  is  10,604  houre  for  a 
total  of  $371,140.  Our  estimate  of  the 
annual  burden  to  small  business  entities 
is  approximately  1,060  hours  at  a  cost 
of  $37,100.  This  represents  about  10 
percent  of  the  total  compliance  burden. 
These  costs  are  insignificant  given  the 
fiscal  resources  required  to  perform 
exploration  and  development  activities 
on  the  OCS.  Furthermore,  virtually  all  of 
this  burden  existed  under  the  old  rule. 

Paperwork  Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  we  submitted  the  collection  of 
information  contained  in  the  proposed 
role  to  OMB.  The  OMB  approved  the 
information  collection  requirements  in 
proposed  30  CFR  part  251,  Geological 
and  Geophysical  (G&G)  Explorations  of 
the  Outer  Continental  Shelf  and 
assigned  OMB  control  number  1010- 
0048.  We  have  examined  the 


information  collection  requirements  in 
this  final  rule  and  have  determined  that 
there  is  no  significant  change  from  the 
currentiy  approved  collection  of 
information  for  the  proposed  rule.  The 
estimated  annual  burden  for  this 
collection  of  information  is  10,604 
houn,  an  average  of  7.7  hour  per 
response. 

Taldags  InqpUcatkai  AasaasMBal 

The  rule  does  not  represmt  a 
government  action  capiable  of 
interference  with  constitutionaUy 
protected  property  rights.  A  new 
requirement  in  the  rule  is  a  Notice  for 
scientific  research  in  the  OCS.  Since 
MMS  is  not  requiring  the  researcher  to 
submit  date  and  information  or  analyses 
resulting  from  the  research  activify, 
there  is  no  direct  or  indirect  taking. 

The  rule  also  clarifies  the  obligations 
of  a  third  party.  When  a  pennittee 
transfers  date  and  infannation  to  a  third 
party,  there  is  a  transfer  of  the  obligation 
to  provide  access  to  MMS  as  well. 
Further,  the  recipient  of  the  date  and 
information  is  subject  to  the  same 
penalty  provisions  as  the  original 
pennittee — ^if  a  third  party  fails  to 
provide  access.  These  clarifications 
better  define  existing  requiremente  and 
add  no  new  requiremente. 

Other  changes  are  not  substantive  or 
were  made  to  put  the  regiilation  into 
plain  English.  Thus,  a  Takings 
Implication  Assessment  need  not  be 
prepared  pursuant  to  E.O.  12630, 
"Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Righto." 

Unfimded  Mandates  Reform  Act  of 

loss 

DOI  has  determined  and  certifies 
according  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C  1502  etseq.,  that 
this  nile  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  tribal,  and  Stete  govemmente,  or 
the  private  sector. 

E.0. 12988 

DOI  has  certified  to  OMB  that  the  rule 
meeto  the  appUcable  reform  standards 
provided  in  sections  3(a)  and  3(b)(2)  of 
E.a  12988,  "avil  Justice  Reform." 

National  bvironmental  Policy  Act 

DOI  has  also  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  affecting  the  quality  of 
the  hiunan  environment;  therefore,  an 
Environmental  Impact  Stetement  is  not 
required. 
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30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Enviromnantal 
protection.  Government  contracts, 
Incorporation  by  reference, 
Investigations.  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties.  Pipelines.  Public 
lands — mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

30  CFR  Part  251 

Continental  shelf.  Freedom  of 
information.  Oil  and  gas  exploration, 
Public  lands —  mineral  resources. 
Reporting  and  recordkeeping 
requirements.  Research. 

Dated:  Dacamber  18. 1907. 


Anittant  Secr&Uuy.  Land  and  Minerali 
]l4anagem»nt. 

For  the  reasons  stated  in  the 
preamble.  Minerals  Management 
Service  (MMS)  amends  30  CFR  parts 
250  and  251  to  read  as  folloMrs: 

PART  2S0— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  reed  as  follows: 

43  U.S.C  1334. 

Subpwl  N— Outer  Continental  Sh«lf 
(0C8)  Civil  PanaltlM 

2.  Section  250.209  paragraph  (c)  is 
revised  as  follows: 

f2S0.2<»    WhaiaiemyrtgmsT 

•        •        •        •        • 

(c)  *  *  *  The  Department  of  Interior's 
regulations  implementing  these 
authorities  are  found  at  43  CFR  part  12 
subpart  D. 

Subpart  O— Training 

3.  in  subpart  O.  §§  250.209  through 
250.233  are  redesignated  as  §§  250.210 
through  250.234.  respectively. 

4.  30  CFR  part  251  is  revised  to  read 
as  follows: 

PART  2S1— GEOLOGICAL  AND 
GEOPHYSICAL  (GAG)  EXPLORATIONS 
OF  THE  OUTER  CONTINENTAL  SHELF 

251.1  DBtlnitioiw. 

251.2  PurpoM  of  this  part 

251.3  Authority  and  applicability  of  this 
pan 


251 .4  Types  of  CaG  activities  that  require 
permits  or  Notice*. 

251.5  Applying  for  pennits  or  filing 
Notices. 

251.6  Obligations  and  rights  under  a  permit 
or  a  Notice. 

251.7  Test  drilling  activities  tmder  a  permit. 

251.8  Inspection  and  reporting 
requirements  for  activities  uadar  a 
permit. 

251.9  Temporarily  stopping,  canceling,  or 
relinquishing  activities  approved  under  a 
permit 

251.10  Penalties  and  appeals. 

251.11  Submission,  inspection,  and 
selection  of  geological  data  and 
information  collected  under  a  permit  and 
processed  by  permittees  or  tliird  parties. 

251.12  Submission,  inspection,  and 
selection  of  geophysical  data  and 
information  collected  under  a  permit  and 
procesaed  by  permittees  or  tliird  parties. 

251.13  Reimbunemeni  for  the  cost  of 
reproducing  data  and  information  and 
certain  processing  costs. 

251.14  Protecting  and  disclosing  data  and 
information  submitted  to  MMS  under  a 
permit. 

251.15  Authority  for  inlbrmati<m  collection. 

Aathority:  43  U.S.C  1331  et  taq. 

fSSI.I    Definitions. 

Terms  used  in  this  part  have  the 
following  meaning: 

Act  means  the  Outer  Continental 
Shelf  Lands  Act  (OCSLA).  as  amended 
(43  U.S.C.  \33\  et  aeq.). 

Attafyied  gBoIogical  information 
mnani  data  collected  under  a  permit  or 
a  lease  that  have  been  analyzed. 
Analysis  may  include,  but  is  not  limited 
to,  identiHcation  of  lithologic  and  fossil 
It.  core  analyses,  laboratory 
of  physical  and  chemic^ 
properties,  well  logs  or  charts,  results 
from  formation  fluid  tests,  and 
descriptions  of  hydrocarbon 
occurrences  or  hazardous  conditions. 

Archaeological  interest  means  capable 
of  providing  scientific  or  humanistic 
understanding  of  past  human  behavior, 
cultural  adaptation,  and  related  topics 
through  the  application  of  scientific  or 
scholarly  techniques,  such  as  controlled 
observation,  contextual  measurements, 
controlled  collection,  analysis, 
interpretation,  and  explanation. 

Archaeological  resources  means  any 
material  remains  of  human  life  or 
activities  that  are  at  least  50  years  of  age 
and  of  archaeological  interest. 

Coastal  environment  means  the 
physical,  atmospheric,  and  biological 
components,  conditions,  and  factors 
that  interactively  determine  the 
productivity,  state,  condition,  and 
quality  of  the  terrestrial  ecosystem  from 
the  shoreline  inward  to  the  boundaries 
of  the  coastal  zone. 

Coastal  Zone  means  the  coastal 
waters  (including  the  lands  therein  and 
thereunder)  and  the  adjacent  shorelands 


(including  the  waters  therein  and 
thereunder),  strongly  influenced  by  each 
other  and  in  proximity  to  the  shorelines 
of  the  several  coastal  States  and  extends 
seaward  to  the  outer  limit  of  the  U.S. 
territorial  sea. 

Coastal  Zone  Management  Act  means 
the  Coastal  Zone  Management  Act  of 
1972.  as  amended  (16  U.S.C.  1451  et 
sea.). 

Ikita  means  facts,  statistics, 
measurements,  or  samples  that  have  not 
been  analyzed,  processed,  or 
interpreted. 

Deep  stratigraphic  test  means  drilling 
that  involves  the  penetration  into  the 
sea  bottom  of  more  than  500  feet  (152 
meters). 

Director  means  the  Director  of  the 
Minerals  Management  Service,  U.S. 
Department  of  the  Interior,  or  a 
subordinate  authorized  to  act  on  the 
Director's  behalf. 

Exploration  means  the  commercial 
search  for  oil,  gas.  and  sulphur. 
Activities  classified  as  exploration 
include,  but  are  not  limited  to: 

(1)  Geological  and  geophysical  marine 
and  airborne  surveys  where  magnetic, 
gravity,  seismic  reflection,  seismic 
refraction,  gas  snifiers.  coring,  or  other 
systems  are  used  to  detect  or  imply  the 
presence  of  oil.  gas.  or  sulphur,  and 

(2)  Any  drilling,  whether  on  or  off  a 
geological  structure. 

Geological  and  geophysical  scientific 
research  means  any  oil.  gas.  or  sulphur 
related  investigation  conducted  in  the 
OCS  for  scientific  and/or  research 
purposes.  Geological,  geophysical,  and 
geochemical  data  and  information 
gathered  and  analyzed  are  made 
available  to  the  public  for  inspection 
and  reproduction  at  the  earliest 
practicable  time.  The  term  does  not 
include  commercial  geological  or 
geophysical  exploration  or  research. 

Geological  exploration  means 
exploration  that  uses  geological  and 
geochemical  techniques  (e.g.,  coring  and 
test  drilling,  well  logging,  and  bottom 
sampling)  to  produce  data  and 
information  on  oil,  gas,  and  sulphur 
resources  in  support  of  possible 
exploration  and  development  activities. 
The  term  does  not  include  geological 
scientific  research. 

Geophysical  exploration  means 
exploration  that  utilizes  geophysical 
techniques  (e.g.,  gravity,  magnetic,  or 
seismic)  to  produce  data  and 
information  on  oil,  gas,  and  sulphur 
resources  in  support  of  possible 
exploration  and  development  activities. 
The  term  does  not  include  geophysical 
scientific  research. 

Governor  means  the  Governor  of  a 
State  or  the  person  or  entity  lawfully 
designated  to  exercise  the  powers 
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granted  to  a  Governor  pursuant  to  the 
Act. 

Human  environment  means  the 
physical,  social,  and  economic 
components,  conditions,  and  factors 
which  interactively  determine  the  state, 
condition,  and  quality  of  living 
conditions,  employment,  and  health  of 
those  affected,  directly  or  indirectly,  by 
activities  occurring  on  the  OCS. 

Hydrocarbon  occurrence  means  the 
direct  or  indirect  detection  during 
drillii^  operations  of  any  liquid  or 
gaseous  hydrocarbons  by  examination  of 
well  cuttings,  cores,  gas  detector 
readings,  formation  fluid  tests,  wireline 
logs,  or  by  any  other  means.  The  term 
does  not  include  background  gas.  minor 
accumulations  of  gas.  or  heavy  oil 
residues  on  cuttings  and  cores. 

Information  means  geological  and 
geophysical  data  that  have  been 
analyzed,  processed,  or  interpreted. 
Interpreted  geological  information 
means  knowledge,  often  in  the  form  of 
schematic  cross  sections,  3-dimensional 
representations,  and  maps,  developed 
by  determining  the  geological 
significance  of  geological  data  and 
analyzed  and  processed  geologic 
information. 

Interpreted  geophysical  information 
means  knowledge,  often  in  the  form  of 
seismic  cross  sections,  S-dimensional 
representations,  and  maps,  developed 
by  determining  the  geological 
significance  of  geophysical  data  and 
processed  geophysical  information. 

Lease  means  an  agreement  which  is 
issued  imder  section  8  or  maintained 
under  section  6  of  the  Act  and  which 
authorizes  exploration  for,  and 
development  and  production  of. 
minerals  or  the  area  covered  by  that 
authorization,  whichever  is  required  by 
the  context. 

Lessee  means  a  person  who  has 
entered  into,  or  is  the  MMS  approved 
assignee  of.  a  lease  with  the  United 
States  to  explore  for,  develop,  and 
produce  the  leased  minerals.  The  term 
"lessee"  also  includes  an  owner  of 
operating  rights. 

Marine  environment  means  the 
physical,  atmospheric,  and  biological 
components,  conditions,  and  factors 
that  interactively  determine  the  quality 
of  the  marine  ecosystem  in  the  coastal 
zone  and  in  the  OCS. 

Material  remains  mean  physical 
evidence  of  human  habitation, 
occupation,  use.  or  activity,  including 
the  site,  location,  or  context  in  which 
such  evidence  is  situated. 

Minerals  mean  oil,  gas,  sulphur, 
geopressured-geothermal  and  associated 
resources,  and  all  other  minerals  which 
are  authorized  by  an  Act  of  Congress  to 
be  produced  bom  public  lands  as 


defined  in  section  103  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1702). 

Notice  means  a -written  statement  of 
intent  to  conduct  geological  or 
geophysical  scientific  research  related  to 
oil,  gas,  and  sulphur  in  the  OCS  other 
than  under  a  permit 

Oil,  gas.  and  sulphur  mean  oil,  gas, 
sulphur,  geopressured-geothermal.  and 
associated  resources. 

Outer  Continental  Shelf  (OCS)  means 
all  submerged  lands  lying  seaward  and 
outside  the  area  of  lands  beneath 
navigable  waters  as  defined  in  section  2 
of  the  Submerged  Lands  Act  (43  U.S.C. 
1301).  and  of  which  the  subsoil  and 
seabed  appertain  to  the  United  States 
and  are  subject  to  its  jurisdiction  and 
control. 

Permit  means  the  contract  or 
agreement,  other  than  a  lease,  issued 
pursuant  to  this  part,  under  which  a 
person  acquires  the  right  to  conduct  on 
the  OCS,  in  accordance  with 
appropriate  statutes,  regulations,  and 
stipulations: 

(1)  Geological  exploration  for  minoal 
resources; 

(2)  Geophysical  exploration  for 
mineral  resources; 

(3)  Geological  scientific  research;  or 

(4)  Geophysical  scientific  research. 
Permittee  means  the  person 

authorized  by  a  permit  issued  pursuant 
to  this  part  to  conduct  activities  on  the 
OCS. 

Person  means  a  citizen  or  national  of 
the  United  States;  an  alien  lawfully 
admitted  for  permanent  residence  in  the 
United  States  as  defined  in  section  8 
U.S.C.  1101(a)(20);  a  private,  public,  or 
municipal  corporation  organized  under 
the  laws  of  the  United  States  or  of  any 
State  or  territory  thereof;  and 
associations  of  such  citizens,  nationals, 
resident  aliens,  or  private,  public,  or 
mimicipal  corporations,  States,  or 
politick  subdivisions  of  States  or 
anyone  operating  in  a  manner  provided 
for  by  treaty  or  other  applicable 
international  agreements.  The  term  does 
not  include  Federal  agencies. 

Processed  geological  or  geophysical 
information  means  data  collected  under 
a  permit  and  later  processed  or 
reprocessed.  Processing  involves 
changing  the  form  of  data  so  as  to 
facilitate  interpretation.  Processing 
operations  may  include,  but  are  not 
limited  to,  applying  corrections  for 
known  perturbing  causes,  rearranging  or 
filtering  data,  and  combining  or 
transforming  data  elements. 
Reprocessing  is  the  additional 
processing  other  than  ordinary 
processing  used  in  the  general  course  of 
evaluation.  Reprocessing  operations 
may  include  varying  identified 


parameters  for  the  detailed  study  of  a 
specific  problem  area. 

Secretary  means  the  Secretary  of  the 
Interior  or  a  subordinate  authorized  to 
act  on  the  Secretary's  behalf. 

Shallow  test  drilling  means  drilling 
into  the  sea  bottom  to  depths  less  than 
those  specified  in  the  definition  of  a 
deep  stratigraphic  test 

Significant  archaeological  resource 
means  those  archaeological  resources 
that  meet  the  criteria  of  significance  for 
eligibility  to  the  National  Register  of 
Historic  Places  as  defined  in  36  CFR 
60.4. 

Third  Party  means  any  person  other 
than  the  permittee  or  a  representative  of 
the  United  States,  including  all  persons 
who  obtain  data  or  information  acquired 
under  a  permit  bora  the  permittee,  or 
from  another  third  party,  by  sale,  trade. 
license  agreement,  or  other  means. 

Violation  means  a  &ilure  to  comply 
with  any  provision  of  the  Act,  or  a 
provision  of  a  regulation  or  order  issued 
under  the  Act,  or  any  provision  of  a 
lease,  license,  or  permit  issued  under 
die  Act 

You  means  a  person  who  applies  for 
and/or  obtains  a  permit,  or  files  a  Notice 
to  conduct  geological  or  geophysical 
exploration  or  scientific  research  related 
to  oil,  gas,  and  sulphur  in  the  OCS. 

f2S1.2    Purpose  of  this  part 

(a)  To  allow  you  to  conduct  GftG 
activities  in  the  OCS  related  to  oil,  gas, 
and  sulphur  on  unleased  lands  or  on 
lands  under  lease  to  a  third  party. 

(b)  To  ensure  that  you  carry  out  GftG 
activities  in  a  safe  and  environmentally 
sound  manner  so  as  to  prevent  harm  or 
damage  to.  or  waste  of,  any  natural 
resources  (including  any  mineral 
deposit  in  areas  leased  or  not  leased), 
any  life  (including  fish  and  other 
aquatic  life),  property,  or  the  marine, 
coastal,  or  human  environment 

(c)  To  inform  you  and  third  parties  of 
your  legal  and  contractual  obligations. 

(d)  To  inform  you  and  third  parties  of 
the  U.S.  Government's  rights  to  access 
GftC  data  and  information  collected 
under  permit  in  the  OCS. 
reimbursement  for  submittal  of  data  and 
information,  and  the  proprietary  terms 
of  data  and  information  submitted  to, 
and  retained  by.  MMS. 

1251.3   Authority  and  appHcabWty  of  this 
part. 

MMS  authorizes  you  to  conduct 
exploration  or  scientific  research 
activities  under  this  part  in  accordance 
with  the  Act,  the  regulations  in  this 
part,  orders  of  the  Director/Regional 
Director,  and  other  applicable  statutes, 
regulations,  and  amendments. 

(a)  This  part  does  not  apply  to  GftG 
exploration  conducted  by  or  on  behalf 
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of  the  lessee  on  ■  lease  in  the  OCS.  Refer 
to  30  CFR  part  250  if  you  plan  to 
conduct  C&C  activities  related  to  oil. 
gas.  or  sulphur  under  terms  of  a  lease. 

(b)  Federal  agencies  are  exempt  from 
the  regulations  in  this  part. 

(c)  GAG  exploration  or  G&G  scientific 
research  related  to  minerals  other  than 
oil.  gas.  and  sulphur  is  covered  by 
regulations  at  30  CFR  part  280. 

t281^    Typaa ol  04Q acMwWaa  »t 
lor  NoMoea. 


(a)  Exploration.  You  must  have  an 
MMS-approved  permit  to  conduct  GAG 
exploration,  including  deep 
stratigraphic  tests,  for  oil.  gas.  or 
sulphur  resources.  If  you  conduct  both 
geological  and  geophysical  exploration, 
you  must  have  a  separate  permit  for 
each. 

(b)  Scientific  research.  You  may  only 
conduct  CftG  scientific  research  related 
to  oil.  gas.  and  sulphur  in  the  OCS  after 
you  obtain  an  MMS-approved  permit  or 
file  a  Notice. 

(1)  Permit.  You  must  obtain  a  permit 
if  the  research  activities  you  propose  to 
conduct  involve: 

(i^Using  solid  or  liquid  explosives: 
(ii)  Drilling  a  deep  stratigraphic  test; 

or 
(iii)  Developing  data  and  information 

for  proprietary  use  or  sale. 

(2)  Notice.  Any  other  G&G  scientific 
research  that  you  conduct  related  to  oil, 
gas.  and  sulphur  in  the  OCS  requires 
you  to  file  a  Notice  with  the  Regional 
Director  at  least  30  days  before  you 
begin.  If  circumstances  preclude  a  30- 
day  Notice,  you  must  provide  oral 
notification  and  foUowup  in  writing. 
You  must  also  inform  MMS  in  writing 
when  you  conclude  your  work. 

%  SB1 M    ApplylfiQ  tor  pannNa  or  fHtnQ 


(a)  Permits.  You  must  submit  a  signed 
original  and  three  copies  of  the  MMS 
permit  application  form  (Form  MMS- 
327).  The  form  includes  names  of 
persons,  type,  location,  purpose,  and 
dates  of  activity,  and  environmental  and 
other  information. 

(b)  Diaapproval  of  permit  application. 
If  MMS  disapproves  your  application 
for  a  permit,  the  Regional  Director  will 
state  the  reasons  for  the  denial  and  will 
advise  you  of  the  changes  needed  to 
obtain  approval. 

(c)  NoticcB.  You  must  sign  and  date  a 
Notice  and  state: 

(1)  The  name(s)  of  the  person(s)  who 
wrill  conduct  the  proposed  research: 

(2)  The  name(s)  of  any  othar  person(s) 
participating  in  the  propoaed  rasearch, 
including  the  sponsor. 

(3)  The  type  of  research  and  a  brief 
description  of  how  you  will  conduct  it; 


(4)  The  location  in  the  OCS.  indicated 
on  a  map.  plat,  or  chart,  whara  yon  will 
conduct  research; 

(5)  The  proposed  dates  you  project  for 
your  research  activity  to  start  and  end; 

(6)  The  name,  registry  number, 
registered  owner,  and  port  of  registry  of 
vessels  used  in  the  operation: 

(7)  The  earliest  practicable  time  you 
expect  to  make  the  data  and  information 
resulting  from  your  research  activity 
available  to  the  public; 

(8)  Your  plan  of  how  you  will  make 
the  data  and  information  you  collected 
available  to  the  public; 

(9)  That  you  and  othen  involved  vrill 
not  sell  or  withhold  for  exclusive  use 
the  data  and  information  resulting  from 
your  research;  and 

(10)  At  your  option,  you  may  submit 
(as  a  substitute  for  the  material  required 
in  paragraphs  (c)(7).  (c)(8).  and  (c)(g)  of 
this  section)  the  nonexclusive  usa 
agreement  for  scientific  research 
attachment  to  Form  327. 

(d)  Filing  locations.  You  must  apply 
for  a  permit  or  file  a  Notice  at  one  of  the 
following  locations: 

(1)  For  the  OCS  off  the  State  of 
Alaska — the  Regional  Supervisor  for 
Resource  Evaluation.  Minerals 
Management  Service.  Alaska  OCS 
Region,  949  East  38th  Avenue, 
Anchorage.  Alaska  99508-4302. 

(2)  For  the  OCS  off  the  Atlantic  Coast 
and  in  the  Gulf  of  Mexico— the  Regional 
Supervisor  for  Resource  Evaluation, 
Minerals  Management  Service,  Gulf  of 
Mexico  OCS  Region,  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394. 

(3)  For  the  OCS  off  the  coast  of  the 
States  of  California,  Oregon, 
Washington,  or  Hawaii — the  Regional 
Supervisor  for  Resource  Evaluation, 
Minerals  Management  Service,  Pacific 
OCS  Region,  770  Paseo  Camarillo, 
Camarillo,  California  93010-6064. 

1251.6    ObllgalionaandrtgMaundara 
pennit  or  a  Notioe. 

While  conducting  G&G  exploration  or 
scientific  research  activities  under  MMS 
permit  or  Notice: 

(a)  You  must  not: 

(1)  Interfere  with  or  endanger 
operations  under  any  lease,  right-of- 
way,  easement,  right-of-use.  Notice,  or 
permit  issued  or  maintained  imder  the 
Act; 

(2)  Cause  harm  or  damage  to  life 
(including  fish  and  other  aquatic  life), 
property,  or  to  the  marine,  coastal,  or 
human  environment: 

(3)  Cause  harm  or  damage  to  any 
mineral  resource  (in  areas  leased  or  not 
leased); 

(4)  Cause  pollution; 

(5)  Disturb  archaeological  resources: 


(6)  Create  hazardous  or  unsafe 
conditions;  or 

(7)  Unreasonably  interfere  with  or 
cause  harm  to  other  uses  of  the  area. 

(b)  You  must  immediately  report  to 
the  Regional  Director  if  you: 

(1)  Detect  hydrocarbon  occurrences; 

(2)  Detect  environmental  hazards 
which  imminently  threaten  life  and 
property;  or 

(3)  Adversely  affect  the  environment, 
aquatic  life,  archaeological  resources,  or 
odier  uses  of  the  area  where  you  are 
conducting  exploration  or  scientific 
research  activities. 

(c)  You  must  also  consult  and 
coordinate  your  GftG  activities  with 
other  usen  of  the  area  for  navigation 
and  satiety  purposes. 

(d)  Any  persons  conducting  shallow 
test  drilling  or  deep  stratigraphic  test 
drilling  activities  under  a  permit  must 
use  the  best  available  and  safest 
technologies  that  the  Regional  Director 
determines  to  be  economically  foasible. 

(e)  You  may  not  claim  any  oil,  gas. 
sulphur,  or  other  minerals  you  discover 
while  conducting  operations  under  a 
permit  or  Notice. 

1251.7    TaaldrNNngaelvWaaiMidara 


(a)  Shallow  test  drilling.  Before  you 
begin  shallow  test  drilling  under  a 
permit,  the  Regional  Director  may 
reauire  you  to: 

ll)  Gather  and  submit  seismic.- 
bathymetric,  sidescan  sonar, 
magnetometer,  or  other  geophysical  data 
and  information  to  determine  shallow 
striictural  detail  across  and  in  the 
vicinity  of  the  proposed  test. 

(2)  Submit  information  for  coastal 
zone  consistency  certification  according 
to  paragraphs  (b)(3)  and  (b)(4)  of  this 
section,  and  for  protecting 
archaeological  resources  according  to 
paragraph  (b)(5)  of  this  section. 

(3)  Auow  all  interested  parties  the 
opportiinity  to  participate  in  the 
shallow  test  according  to  paragraph  (c) 
of  this  section,  and  meet  bonding 
requirements  according  to  paragraph  (d) 
of  this  section. 

(b)  Deep  stratipuphic  tests.  You  must 
submit  to  the  appropriate  Regional 
Director,  at  the  address  given  in  §  251.5. 
a  drilling  plan,  an  environmental  report, 
and  an  application  for  (termit  to  drill 
(Form  MMS-123)  as  follows: 

(1)  Drilling  plan.  The  drilling  plan 
must  include: 

(i)  The  proposed  type,  sequence,  and 
timetable  of  drilling  activities; 

(ii)  A  description  of  your  drilling  rig, 
indicating  the  important  features  with 
special  attention  to  safety,  pollution 
prevention,  oil-spill  containment  and 
cleanup  plans,  and  onshore  disposal 
procedures; 
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(iii)  The  location  of  each  deep 
stratigraphic  test  you  wiU  conduct, 
including  the  location  of  the  surfece  and 
projected  bottomhole  of  the  borehole; 

(iv)  The  types  of  geological  and 
geophysical  survey  instruments  you  will 
use  before  and  during  drilling; 

(v)  Seismic,  bathymetric.  sidescan 
sonar,  magnetometer,  or  other 
geophysical  data  and  information 
sufficient  to  evaluate  seafloor 
characteristics,  shallow  geologic 
hazards,  and  structural  detail  across  and 
in  the  vicinity  of  the  proposed  test  to 
the  total  depth  of  the  proposed  test  well; 
and 

(vi)  Other  relevant  data  and 
information  that  the  Regional  Director 
requires. 

(2)  Environmental  report.  The 
environmental  report  must  include  all 
of  the  following  material: 

(i)  A  summary  with  data  and 
information  available  at  tho  time  you 
submitted  the  related  drilling  plan. 
MMS  will  consider  site-specific  data 
and  information  developed  since  the 
niost  recent  environmental  im{>act 
statement  or  other  environmental 
impact  analysis  in  the  immediate  area. 
The  summary  must  meet  the  following 
requirements: 

(A)  You  must  concentrate  on  the 
issues  specific  to  the  site(8)  of  drilling 
activity.  However,  you  only  need  to 
summarize  data  and  information 
discussed  in  any  environmental  reports, 
analyses,  or  impact  statements  prepared 
for  the  geographic  area  of  the  drilling 
activity. 

(B)  You  must  list  referenced  material. 
Include  brief  descriptions  and  a 
statement  of  where  the  material  is 
available  for  inspection. 

(C)  You  must  refer  only  to  data  that 
are  available  to  MMS. 

(ii)  Details  about  your  project  such  as: 

(A)  A  list  and  description  of  new  or 
unusual  technologies: 

(B)  The  location  of  travel  routes  for 
supplies  and  personnel; 

(C)  The  kinds  and  approximate  levels 
of  enei^gy  sources; 

(D)  The  environmental  monitoring 
systems;  and 

(E)  Suitable  maps  and  diagrams 
showing  details  of  the  proposed  project 
layout. 

(iii)  A  description  of  the  existing 
environment.  For  this  section,  you  must 
include  the  following  information  on 
the  area: 

(A)  Geology; 

(B)  Physical  oceanography; 

(C)  Other  uses  of  the  area; 

(D)  Flora  and  buna; 

(E)  Existing  environmental  monitoring 
systems:  and 


(F)  Other  imusual  or  unique 
characteristics  that  may  affect  or  be 
affected  by  the  drilling  activities. 

(iv)  A  description  of  the  probable 
impacts  of  the  proposed  action  on  the 
environment  and  the  measures  you 
propose  for  mitigating  these  impacts. 

(v)  A  description  of  any  imavoidable 
or  irreversible  adverse  effects  on  the 
environment  that  could  occur. 

(vi)  Other  relevant  data  that  the 
Regional  Director  requires. 

(3)  Copies  for  coastal  States.  You 
must  submit  copies  of  the  drilling  plan 
and  environmental  report  to  the 
Regional  Director  for  transmittal  to  the 
Governor  of  each  afiiected  coastal  State 
and  the  coastal  zone  management 
agency  of  each  affected  coastal  State  that 
has  an  approved  program  under  the 
Coastal  Zone  Management  Act.  (The 
Regional  Director  will  make  the  drilling 
plan  and  environmental  report  available 
to  appropriate  Federal  agencies  and  the 
public  according  to  the  Department  of 
the  Interior's  policies  and  procedures). 

(4)  Certification  of  coastal  zone 
management  program  consistency  and 
State  concurrence.  When  required 
under  an  approved  coastal  zone 
management  program  of  an  affected 
State,  yoxu  drilling  plan  must  include  a 
certification  that  the  proposed  activities 
described  in  the  plan  comply  with 
enforceable  policies  of,  and  will  be 
conducted  in  a  manner  consistent  with 
such  State's  program.  The  Regional 
E)irector  may  not  approve  any  of  the 
activities  described  in  the  drilling  plan 
unless  the  State  concurs  with  the 
consistency  certification  or  the 
Secretary  of  Conunerce  makes  the 
finding  authorized  by  section 
307(c)(3)(B)(iii)  of  the  Coastal  Zone 
Management  Act. 

(5)  Protecting  archaeological 
resources.  If  the  Regional  Director 
believes  that  an  {irchaeological  resource 
may  exist  in  the  area  that  may  be 
affected  by  drilling,  the  Regional 
Director  will  notify  you  of  the  need  to 
prepare  an  archaeological  report. 

(i)  If  the  evidence  suggests  that  an 
archaeological  resource  may  be  present, 
you  must: 

(A)  Locate  the  site  of  the  drilling  so 
as  to  not  adversely  affect  the  area  where 
the  archaeological  resources  may  be,  or 

(B)  Establish  to  the  satisfection  of  th^ 
Regional  Director  that  an  archaeological 
resource  does  not  exist  or  will  not  be 
adversely  affected  by  drilling.  This  must 
be  done  by  further  archaeological 
investigation,  conducted  by  an 
archaeologist  and  a  geophysicist,  using 
siuvey  equipment  and  techniques 
deemed  necessary  by  the  Regional 
Director.  A  report  on  the  investigation 


must  be  submitted  to  the  Regional 
Director  for  review. 

(ii)  If  the  Regional  Director  determines 
that  an  archaeological  resource  is  likely 
to  be  present  in  the  area  that  may  be 
affiBcted  by  drilling,  and  may  be 
adversely  affected  by  drilling,  the 
Regional  Director  will  notify  you 
immediately.  You  must  take  no  action 
that  may  adversely  affect  the 
archaeological  resouirce  unless  furthw 
investigations  determine  that  the 
resource  is  not  archaeologically 
significant 

(iii)  If  you  discover  any  archaeological 
resource  while  drilling,  you  must 
immediately  halt  drilling  and  report  the 
discovery  to  the  Regional  Director.  If 
investigations  determine  that  the 
resource  is  significant,  the  Regional 
Director  will  inform  you  how  to  protect 
it 

(6)  Application  fm- permit  to  drill 
(APD).  BiBfore  commencing  deep 
stratigraphic  test  drilling  activities 
under  an  approved  drilling  plan,  you 
must  submit  an  APD  (Form  MMS-123) 
and  receive  approval.  You  must  comply 
with  all  regulations  relating  to  drilling 
operations  in  30  CFR  part  250. 

(7)  Revising  an  approved  drilling 
plan.  Before  you  revise  an  approved 
drilling  plan,  you  must  obtain  the 
Regioiial  Director's  approval. 

(8)  After  drilling.  When  you  complete 
the  test  activities,  you  must 
permanently  plug  and  abandon  the 
boreholes  of  all  deep  stratigraphic  tests 
in  compliance  with  30  CFR  part  250.  If 
the  tract  on  which  you  conducted  a 
deep  stratigraphic  test  is  leased  to 
another  party  for  exploration  and 
development,  and  if  the  lessee  has  not 
disturbed  the  borehole,  MMS  will  hold 
you  and  not  the  lessee  responsible  for 
problems  associated  with  the  test  hole. 

(9)  Deadline  for  completing  a  deep 
stratigraphic  test.  If  your  deep 
stratigraphic  test  well  is  within  50 
geographic  miles  of  a  tract  that  MMS 
has  identified  for  a  future  lease  sale,  as 
listed  on  the  currently  approved  OCS 
leasing  schedule,  you  must  complete  all 
drilling  activities  and  submit  the  data 
and  information  to  the  Regional  Director 
at  least  60  days  before  the  first  day  of 
the  month  in  which  MMS  schedules  the 
lease  sale.  However,  the  Regional 
Director  may  extend  your  permit 
duration  to  allow  you  to  complete 
drilling  activities  and  submit  data  and 
information  if  the  extension  is  in  the 
national  interest. 

(c)  Ovup  participation  in  test  drilling. 
MMS  encourages  group  participation  for 
deep  stratigraphic  tests. 

(1)  Purpose  of  group  participation. 
The  purpose  is  to  minimize  duplicative 
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GAG  activities  involving  drilling  into 
the  seabed  of  the  OCS. 

(2)  Providing  opportunity  for 
participation  in  a  deep  stratigraphic 
test.  When  you  propose  to  drill  a  deep 
stratigraphic  test,  you  must  give  all 
interested  persons  an  opportunity  to 
participate  in  the  test  drilling  throiigh  a 
signed  agreement  on  a  cost-sharing 
basis.  You  may  include  a  penalty  for 
late  participation  of  not  more  than  100 
percent  of  the  cost  to  each  original 
participant  in  addition  to  the  original 
share  cost. 

(i)  The  participants  must  assess  and 
distribute  late  participation  penalties  in 
accordance  with  the  terms  of  the 
agreement. 

(ii)  For  a  significant  hydrocarbon 
occurrence  that  the  Regional  Director 
announces  to  the  public,  the  penalty  for 
subsequent  late  participants  may  be 
raised  to  not  more  than  300  percent  of 
the  cost  of  each  original  participant  in 
addition  to  the  original  share  cost. 

(3)  Providing  opportunity  for 
participation  in  a  shallow  test  drilling 
project.  When  you  apply  to  conduct 
shallow  test  drilling  activities,  you 
must,  if  ordered  by  the  Regional 
Director  or  required  by  the  permit,  give 
all  interested  persons  an  opportunity  to 
participate  in  the  test  activity  on  a  cost- 
sharing  basis.  You  may  include  a 
penalty  provision  for  late  participation 
of  not  more  than  50  percent  of  the  cost 
to  each  original  participant  in  addition 
to  the  original  share  cost. 

(4)  Procedures  for  group  participation 
in  drilling  activities.  You  must: 

(i)  PubKsh  a  summary  statement  that 
describes  the  approved  activity  in  a 
relevant  trade  publication; 

(iii  Forward  a  copy  of  the  published 
statement  to  the  Regional  Director; 

(iii)  Allow  at  least  30  days  from  the 
summary  statement  publication  date  for 
other  persons  to  join  as  original 
participants: 

(iv)  Compute  the  estimated  cost  by 
dividing  the  estimated  total  cost  of  the 
program  by  the  number  of  original 
participants;  and 

(v)  Furnish  the  Regional  Director  with 
a  complete  list  of  all  participants  before 
starting  operations,  or  at  the  end  of  the 
advertising  period  if  you  begin 
operations  before  the  advertising  period 
is  over.  The  names  of  any  subsequent  or 
late  participants  must  also  be  furnished 
to  the  Regional  Director. 

(5)  Changes  to  the  original  application 
for  test  drilling.  If  you  propose  changes 
to  the  original  application  and  the 
Regional  Director  determines  that  the 
changes  are  significant,  the  Regional 
Director  will  require  you  to  publish  the 
changes  for  an  additional  30  days  to 


give  other  persons  a  chance  to  join  as 
original  participants. 

(d)  Bonding  requirements.  You  must 
submit  a  bond  under  this  part  before 
you  may  start  a  deep  stratigraphic  test. 

(1)  Before  MMS  issues  a  permit 
authorizing  the  drilling  of  a  deep 
stratigraphic  test,  you  must  either 

(i)  Furnish  to  MMS  a  bond  of  not  less 
than  $200,000  that  guarantees 
compliance  with  all  the  terms  and 
conditions  of  the  permit;  or 

(ii)  Maintain  a  $1  million  bond  that 
guarantees  compliance  with  all  the 
terms  and  conditions  of  the  permit  you 
hold  for  the  OCS  area  where  you 
propose  to  drill. 

(2)  You  must  provide  additional 
security  to  MMS  if  the  Regional  Director 
determines  that  it  is  necessary  for  the 
permit  or  area. 

(3)  The  Regional  Director  may  require 
you  to  provide  a  bond,  in  an  amount  the 
Regional  Director  prescribes,  before 
audiorizing  you  to  drill  a  shallow  test 
well. 

(4)  Your  bond  must  be  on  a  form 
approved  by  the  Associate  Director  for 
Offshore  Minerals  Management. 

1251.8    Inspection  and  rspoftlng 
requirements  tor  actlvWIes  under  a  permit 

(a)  Inspection  of  permit  activities.  You 
must  allow  MMS  representatives  to 
inspect  your  exploration  or  scientific 
research  activities  under  a  permit.  They 
will  determine  whether  operations  are 
adversely  affecting  the  environment, 
aquatic  life,  archaeological  resources,  or 
otner  uses  of  the  area.  MMS  will 
reimburse  you  for  food,  quarters,  and 
transportation  that  you  provide  for 
MMS  representatives  if  you  send  in 
your  reimbursement  request  to  the 
Region  that  issued  the  permit  within  90 
days  of  the  inspection. 

(o)  Approval  for  modifications.  Before 
you  begin  modified  operations,  you 
must  submit  a  written  request 
describing  the  modifications  and  receive 
the  Regional  Director's  oral  or  written 
approval.  If  circumstances  preclude  a 
written  request,  you  must  make  an  oral 
request  and  follow  up  in  writing. 

(c)  Reports.  (1)  You  must  submit 
status  reports  on  a  schedule  specified  in 
the  permit  and  include  a  daily  log  of 
operations. 

(2)  You  must  submit  a  final  report  of 
Vploration  or  scientific  research 
activities  under  a  permit  within  30  days 
after  the  completion  of  acquisition 
activities  under  the  permit.  You  may 
combine  the  final  report  with  the  last 
status  report  and  must  include  each  of 
the  following: 

(i)  A  descnption  of  the  work 
performed. 

(ii)  Charts,  maps,  plats,  and  digital 
navigational  data  in  a  format  specified 


by  the  Regional  Director,  showing  the 
areas  and  blocks  in  which  any 
exploration  or  permitted  scientific 
research  activities  were  conducted. 
Identify  the  lines  of  geophysical 
traverses  and  their  locations  including  a 
reference  sufBcient  to  identify  the  data 
produced  during  each  activity. 

(iii)  The  dates  on  which  you 
conducted  the  actual  exploration  or 
scientiHc  research  activities. 

(iv)  A  summary  of  any: 

(A)  Hydrocarbon  or  sulphur 
occurrences  encountered; 

(B)  Environmental  hazards;  and 

(C)  Adverse  effects  of  the  exploration 
or  scientific  research  activities  on  the 
environment,  aquatic  life, 
archaeological  resources,  or  other  uses 
of  the  area  in  which  the  activities  were 
conducted. 

(v)  Other  descriptions  of  the  activities 
conducted  as  specified  by  the  Regional 
I^irector. 

%2S^M   Tamporartiy  slopping,  canoeHng. 
Of  reHnqiileWno  ecllwllles  i 


(a)  MMS  may  temporarily  stop 
exploration  or  scientific  research 
activities  under  a  permit  when  the 
Regional  Director  determines  that: 

(1)  Activities  pose  a  threat  of  serious, 
irreparable,  or  immediate  harm.  This 
includes  damage  to  life  (including  fish 
and  other  aquatic  life),  property,  any 
mineral  deposit  (in  areas  leased  or  not 
leased),  to  the  marine,  coastal,  or  hiunan 
environment,  or  to  an  archaeological 
resource; 

(2)  You  failed  to  comply  with  any 
applicable  law,  regulation,  order,  or 
provision  of  the  permit.  This  would 
include  MMS'  required  submission  of 
reports,  well  records  or  logs,  and  G&G 
data  and  information  within  the  time 
specified;  or 

(3)  Stopping  the  activities  is  in  the 
interest  of  national  securify  or  defense. 

(b)  Procedures  to  temporarily  stop 
activities.  (1)  The  Regional  Director  will 
advise  you  either  orally  or  in  writing. 
MMS  will  confirm  an  oral  notification 
in  writing  and  deliver  all  written 
notifications  by  courier  or  certified  or 
registered  mail.  You  must  halt  all 
activities  under  a  permit  as  soon  as  you 
receive  an  oral  or  written  notification. 

(2)  The  Regional  Director  will  advise 
you  when  you  may  start  your  permit 
activities  again. 

(c)  Procedure  to  cancel  or  relinquish 
a  permit.  The  Regional  Director  may 
cancel,  or  a  permittee  may  relinquish,  a 
permit  at  any  time. 

(1)  If  MMS  cancels  your  permit,  the 
Regional  Director  will  advise  you  by 
certified  or  registered  mail  30  days 
before  the  cancellation  date  and  will 
state  the  reason. 
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(2)  You  may  relinquish  the  permit  by 
advising  the  Regional  Director  by 
certified  or  registered  mail  30  days  in 
advance. 

(3)  After  KA4S  cancels  your  permit  or 
you  relinquish  it,  you  are  still 
responsible  for  proper  abandonment  of 
any  drill  sites  in  accordance  with  the 
requirements  of  §  251.7(b)(8).  You  must 
also  comply  with  all  other  obligations 
specified  in  this  part  or  in  the  permit 


1281.10 

(a)  Penalties  fw  noncompliance  under 
a  permit  issued  by  MMS.  You  are  subject 
to  the  penalty  provisions  of:  (1)  Section 
24  of  the  Act  (43  U.S.C.  1350):  and  (2) 
The  procedures  contained  in  30  CFR 
part  250,  sul^Mrt  N,  for  noncompliance 
with:  (i)  Any  provision  of  the  Act;  (ii) 
Any  provision  of  a  G&G  or  drilling 
permit;  or  (iii)  Any  regulation  or  order 
issued  under  the  Act. 

(b)  Penalties  under  other  laws  and 
regulations.  The  penalties  prescribed  in 
this  section  are  in  addition  to  any  other 
penalty  imposed  by  any  other  law  or 
regulation. 

(c)  Procedures  to  appeal  orders  at 
decisions  MMS  issues.  You  may  appeal 
any  orders  or  decisions  that  MMS  issues 
under  the  regulations  in  this  part  by 
refierriiig  to  30  CFR  part  290.  When  you 
file  an  appeal  with  the  Director,  you 
must  continue  to  follow  all 
requirements  for  compliance  with  an 
order  or  decision  other  than  payment  of 
a  civil  penalty. 

f  281.11 
•etadionof 


or  ttilfd 


by 


(a)  Availability  of  geological  data  and 
information  collected  under  a  permit. 
(1)  You  must  notify  the  Regional 
Director,  in  %mtii^,  when  you  complete 
the  initial  analysis,  processing,  or 
interpretation  of  any  geological  data  and 
information.  Initial  analysis  and 
processing  are  the  stages  of  analysis  or 
processii^  where  the  data  and 
information  first  become  available  for 
in-house  interpretation  by  the  permittee, 
or  become  available  commercially  to 
third  parties  via  sale,  trade,  license 
agreement,  or  other  means. 

(2)  The  Regional  Director  may  ask  if 
you  have  further  analyzed,  processed,  or 
interpreted  any  geological  data  and 
information.  When  so  asked,  you  must 
respond  to  MMS  in  writing  within  30 
days. 

(b)  Submission,  inspection,  and 
selection  of  geological  data  and 
information.  The  Regional  Director  may 
request  the  permittee  or  third  party  to 
submit  the  analyzed,  processed,  and 
interpreted  geologic  data  and 


information  for  inspection  and/or 
permanent  retention  by  MMS.  The  data 
and  information  must  be  submitted 
within  30  days  after  such  request 

(c)  Requirements  for  submission  of 
geological  data  and  information 
collected  under  a  permit.  Unless  the 
Regional  Director  specifies  otherwise, 
geological  data  and  information  must 
include: 

(1)  An  accurate  and  complete  record 
of  all  geological  (including  geochemical) 
data  and  information  describing  each 
operation  of  analysis,  processing,  and 
interpretation; 

(2)  Paleontological  reports  identifying 
microscopic  fossils  by  depth,  including 
the  reference  datum  to  which 
paleontological  sample  depths  are 
related  and,  if  the  Regional  Director 
requests,  washed  samples  that  you 
maintain  for  paleontological 
determinations; 

(3)  Copies  of  well  logs  or  charts  in  a 
digital  format,  if  available; 

(4)  Results  and  data  obtained  from 
formation  fluid  tests; 

(5)  Analyses  of  core  or  bottom 
samples  and/or  a  representative  cut  or 
split  of  the  core  or  bottom  sample; 

(6)  Detailed  descriptions  of  any 
hydrocarbons  or  hazardous  condidons 
encountered  during  operations, 
including  near  losses  of  wisll  control, 
abnormal  geopressures,  and  losses  of 
circulation;  and 

(7)  Other  geological  data  and 
information  that  the  Regional  Director 
may  specify. 

(d)  Obligations  when  geolopcal  data 
and  information  collected  under  permit 
are  (Stained  by  a  third  party,  A  third 
party  may  obtain  geological  data  and 
information  from  a  permitt<)e,  or  from 
another  third  parfy,  by  sale,  trade, 
license  agreement,  or  other  means.  If 
this  happens: 

(1)  The  third  parfy  recipient  of  the 
data  and  information  assumes  the 
obligations  under  this  section,  except 
for  the  notification  provisions  of 
paragraph  (a)(1),  and  is  subject  to  the 
penalfy  provisions  of  30  CFR  part  250, 
subpart  N;  and 

(2)  A  permittee  or  third  parfy  that 
sells,  trades,  licenses,  or  otherwise 
provides  data  and  information  to  a  third 
parfy  must  advise  the  recipient,  in 
writing,  that  accepting  these  obligations 
is  a  condition  precedent  of  the  sale, 
trade,  license,  or  other  agreement;  and 

(3)  Except  for  license  agreements,  a 
permittee  or  third  party  that  sells, 
trades,  or  otherwise  provides  data  and 
information  to  a  third  parfy  must  advise 
the  Regional  Director,  in  writing  and 
within  30  days,  of  the  sale,  trade,  or 
other  agreement,  including  the  identify 


of  the  recipient  of  the  data  and 
information;  or 

(4)  For  license  agreements  a  pomittee 
or  third  parfy  that  licenses  data  and 
information  to  a  third  parfy  must, 
within  30  days  of  a  request  by  the 
R^onal  Director,  advise  the  Regional 
Director,  in  writing,  of  the  license 
agreement,  including  the  identify  of  the 
recipient  of  the  data  and  information. 

§281.12 


apafniNand 


(a)  Availability  of  geophysical  data 
and  information  collected  under  a 
permit  (1)  You  must  notify  the  Regional 
Director,  in  writing,  when  you  complete 
the  initial  processing  and  interiwetation 
of  any  geophysical  data  and 
information.  Initial  processing  is  the 
stage  of  processing  where  the  data  and 
information  become  available  for  in- 
house  interpretation  by  the  permittee,  or 
become  available  commercially  to  third 
parties  via  sale,  trade,  license 
agreement,  or  otlm  means. 

(2)  The  Regional  Director  may  ask  if 
you  have  furdier  processed  or  , 

interpreted  any  geophysical  data  and 
information.  When  so  asked,  you  must 
respond  to  MMS  in  writing  within  30 
days. 

(b)  Submission,  inspection  and 
selection  of  geophysical  data  and 
information  collected  under  a  permit 
The  Regional  Director  may  request  thut 
the  permittee  or  third  parfy  submit  ^ 

geophysical  data  and  information  before 
making  a  final  selection  for  retention. 
MMS  representatives  may  inspect  and 
select  the  data  and  information  on  your 
premises,  or  the  Regional  Director  can 
request  delivery  of  the  data  and 
information  to  the  appropriate  MMS 
regional  oCBce  for  review. 

(1)  You  must  submit  the  geophysical 
data  and  information  within  30  days  of 
receiving  the  request,  unless  the 
'Regional  Director  extends  the  delivery 
time. 

(2)  At  any  time  before  final  selection, 
the  Regional  Director  may  return  any  or 
all  geophysical  data  and  information 
following  review.  You  will  be  notified 
in  writing  of  all  or  portions  of  those  data 
the  Regional  Director  decides  to  retain. 

(c)  Requirements  for  submission  of 
geophysical  data  and  information 
collected  under  a  permit.  Unless  the 
Regional  Director  specifies  otherwise, 
you  must  include: 

(1)  An  accurate  and  complete  record 
of  each  geophysical  survey  conducted 
under  the  permit,  including  digital 
navigational  data  and  final  location 
maps;  . 
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(2)  AH  Minnie  data  collected  under  • 
permit  presented  in  ■  format  and  of  a 
quality  suitable  for  processing: 

(3)  Processed  geophysical  information 
derived  from  seismic  data  with 
extraneous  signals  and  interference 
removed,  presented  in  a  quality  format 
suitable  for  interpretive  evaluation, 
reflecting  state-of-the-art  processing 
techniques:  and 

(4)  Other  geophysical  data,  processed 
geophysical  information,  and 
interpreted  geophysical  information 
including,  but  not  limited  to,  shallow 
and  deep  subbottom  profiles, 
bathymetry,  sidescan  sonar.  graTihr  and 
magnetic  surveys,  and  qiecial  studies 
such  as  refraction  and  velocity  surveys. 

(d)  Obligations  when  geophysical  data 
and  information  collected  under  a 
permit  are  obtained  by  a  third  party.  A 
third  party  may  obtain  geophysical  data, 
prooassed  geophysical  information,  or 
interpreted  geophysical  information 
from  a  permittee,  or  from  another  third 
party,  by  sale,  trade,  license  agreement, 
or  otlier  means.  If  this  happens: 

(1)  The  tliird  party  recipient  of  the 
data  and  information  assumes  the 
obligations  under  this  section,  except 
for  the  notification  provisions  of 
paragraph  (aKi).  and  is  subiect  to  the 
pmialty  provisions  of  30  CFR  part  250. 
subpart  N:  and 

(2)  A  permittee  or  third  party  that 
sells,  trades,  licenses,  or  otherwise 
provides  data  and  information  to  a  third 
party  must  advise  the  recipient,  in 

-writing,  that  accepting  these  obligations 
is  a  condition  precedent  of  the  sale, 
trade,  license,  or  other  agreement:  and 

(3)  Except  for  license  agreementa,  a 
permittee  or  third  party  that  sells, 
tiadaa,  or  otherwise  provides  data  and 
infotmation  to  a  third  party  must  advise 
the  Regional  Director,  in  writing  and 
within  30  days,  of  the  sale,  trade,  or 
othsr  sgreement,  including  the  identity 
of  the  recipi^t  of  the  data  and 
information;  or 

(4)  For  license  agreementa.  a 
permittee  or  third  party  that  licenses 
data  and  information  to  a  third  party 
must,  within  30  days  of  a  request  by  the 
Regional  Director,  advise  the  Regional 
Director,  in  writing,  of  the  license 
agreement,  including  the  identity  of  the 
recipient  of  the  data  and  information. 


iati.13 


(a)  MMS  will  reimburse  you  or  a  third 
party  for  reasonable  costs  of 
reproducing  data  and  information  that 
the  Regional  Director  requesta  it 

(1)  You  deliver  GAG  data  and 
information  to  MMS  for  the  Regional 


Director  to  inspect  or  select  and  retain 
(according  to  §§  251.11  or  251.12  ): 

(2)  MMS  receives  your  request  for 
reimbursement  and  the  Regional 
Director  determines  that  the  requested 
reimbursement  is  proper  and 

(3)  The  cost  is  at  your  lowest  rate  (or 
a  third  party's)  or  at  the  lowest 
commercial  rate  established  in  the  area, 
whichever  is  less. 

(b)  MMS  will  reimburse  you  or  the 
third  party  for  the  reasonable  cosU  of 

ftrocessing  geophysical  information 
which  does  not  include  cost  of  data 
acquisition): 

(1)  If.  at  the  request  of  the  Regional 
Director,  you  processed  the  geophysical 
data  or  information  in  a  form  or  manner 
other  than  that  used  in  the  normal 
conduct  of  business;  or 

(2)  If  you  collected  the  information 
under  a  permit  that  MMS  issued  to  you 
before  October  1,  1985,  and  the  Regional 
Director  requesta  and  retains  the 
information. 

(c)  Wheo  you  request  reimbursement, 
you  must  identify  reproduction  and 
processing  costa  separately  from 
acquisition  costa. 

(d)  MMS  will  not  reimburse  you  or  a 
third  party  for  data  acquisition  costa  or 
for  the  costa  of  analyziixg  or  processing 
geological  information  or  interpreting 
geological  or  geophysical  information. 

1191.14 


lands  during  drilling  operations,  the 
Regional  Director  will  immediately 
issue  a  public  announcement  The 
aimouncement  must  further  the  national 
interest,  but  without  unduly  damaging 
your  competitive  position. 

(b)  Timetable  for  release  of  G&iJ  data 
and  information  that  MMS  acquires. 
MMS  will  release  data  and  information 
that  you  or  a  third  party  submita  and 
MMS  retains,  in  accordance  with 
paragraphs  (b)(1)  and  (bM2)  of  this 
section. 

(1)  If  the  data  and  information  are  not 
reisted  to  a  deep  stratigrapliic  test,  MMS 
«vlll  release  them  to  the  public  in 
accordance  with  the  following  table: 


(a)  Ditclomm  of  data  and  infonnatkm 
to  the  public  by  MMS.  (1 )  In  making  data 
and  information  available  to  the  public, 
the  Regional  Director  will  follow  the 
applicable  requirementa  of: 

(i)  The  Freedom  of  Information  Act  (S 
U.S.C.  552); 

(ii)  The  implementing  regulations  at 
43CFRpart2: 

(iii)  The  Act;  and  

(iv)  The  regulations  at  30  CFR  parts 
250  and  252. 

(2)  Except  as  specified  in  tliis  section 
or  in  30  CFR  parta  250  and  252.  if  the 
Regional  Director  determines  any  data 
or  information  is  exempt  from  public 
disclosure  under  paragraph  (a)  of  this 
section.  MMS  will  not  provide  the  data 
and  information  to  any  State  or  to  the 
executive  of  any  local  government  or  to 
the  public,  unless  you  and  all  third 
parties  agree  to  the  disclosure. 

(3)  MMS  will  keep  confidential  the 
identity  of  third  party  recipienta  of  data 
and  information  collected  under  a 
permit.  MMS  will  not  release  the 
identity  unless  you  and  the  third  parties 
agree  to  the  disclosiue. 

(4)  When  you  detect  any  significant 
hydrocarbon  occurrences  or 
environmental  hazards  on  unleased 


If  you  or  a  thM  party 
submit  and  MMS  re- 
tains 


Geological  data  and 

iniofniialiun. 
Geophysical  data  _.... 

Geoptiysicai  miorma- 


The  Regional  Oireclor 

«■  dtactoee  them  to 

•le  pubic 


lOyears 

the  pennit. 
SO  years 

alhird 


issuing 

you  or 
submit 


25  years  after  you  or 
a  third  party  submit 


(2)  If  the  data  and  information  are 
related  to  a  deep  stratigraphic  test,  MMS 
will  release  them  to  the  public  at  the 
earlier  of  the  following  times: 

(i)  Twenty-five  years  after  you 
complete  the  test;  or 

(ii)  If  a  lease  sale  is  held  after  you 
complete  a  test  well,  60  calendar  days 
after  MMS  issues  the  first  lease,  any 
portion  of  which  is  located  within  50 
geographic  miles  (92.7  kilometers)  of  the 
tast 

(c)  Procedure  that  MMS  follows  to 
dimJoee  acquired  data  and  information 
to  a  contractor  for  reproduction, 
processing,  and  interpretation. 

(1)  When  practical,  the  Regional 
Director  will  advise  the  petson  who 
submitted  data  and  information  under 
§§251.11  or  251.12  ofthe  intent  to 
disclose  the  data  or  information  to  an 
independent  contractor  or  agent 

(2)  The  person  so  notified  will  have 
at  least  5  working  days  to  comment  on 
the  action. 

(3)  When  the  Regional  Director 
advises  the  person  who  submitted  the 
data  and  information,  all  other  owners 
of  the  data  or  information  will  be 
cotuidered  to  have  been  so  notified. 

(4)  Before  disclosure,  the  contractor  or 
agent  must  sign  a  written  commitment 
not  to  sell,  trade,  license,  or  disclose 
data  or  information  to  anyone  without 
the  Regional  Director's  consent 

(d)  Sharing  data  and  information  with 
coastal  States.  (1)  When  MMS  solicita 
nominations  for  leasing  lands  located 
within  3  geographic  miles  (5.6 
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kilometers)  of  the  seaward  boundary  of 
any  coastal  State,  the  Regional  Director, 
in  accordance  with  30  CFR  252.7  (a)(4) 
and  (b)  and  subsections  8(g)  and  26(e) 
ofthe  Act  (43  U.S.C.  1337(g)  and 
1352(e)),  will  provide  the  Governor 
with: 

(i)  All  information  on  the 
geographical,  geological,  and  ecological 
characteristics  of  the  areas  and  regions 
MMS  proposes  to  ofier  for  lease; 

(ii)  An  estimate  of  the  oil  and  gas 
reserves  in  the  areas  proposed  for 
leasing:  and 

(iii)  An  identification  of  any  field, 
geological  structure,  or  trap  on  the  DCS 
within  3  geographic  miles  (5.6 
kilometers)  of  the  seaward  boundary  of 
the  State. 

(2)  After  receiving  nominations  for 
leasing  an  area  of  the  OCS  within  3 
geographic  miles  of  the  seaward 
boundary  of  any  coastal  State.  MMS  will 
cany  out  a  tentative  area  identification 
according  to  30  CFR  part  256.  subparta 
D  and  E.  At  that  time,  the  Regional 
Director  wUl  consult  with  the  Governor 
to  detnmine  whether  any  tracta  further 
considered  for  leasing  may  contain  any 
oil  or  gas  reservoirs  that  underlie  both 
the  OCS  and  lands  subject  to  the 
jurisdiction  ofthe  State. 

(3)  Before  a  sale,  if  a  Governor 
requesta,  the  Regional  Director,  in 
accordance  with  30  CFR  252.7(a)(4)  and 
(b)  and  sections  8(g)  and  26(e)  of  die  Act 
(43  U.S.C  1337(g}  and  1352(e)).  wUl 
share  with  the  Governor  information 
that  identifies  potential  and/or  proven 
common  hydrocarbon  bearing  areas 
within  3  geographic  miles  of  the 
seaward  boundary  of  that  State. 

(4)  Information  received  and 
knowledge  gained  by  a  State  official 
under  paragraph  (d)  of  this  section  is 
subject  to  applicable  confidentiality 
requirementa  of: 

(i)  The  Act:  and 

(ii)  The  regulations  at  30  CFR  parta 
250,  251.  and  252. 

f2S1.15    Aulhorttytorlnfennalion 


(1)  Evaluate  permit  applications  and 
monitor  scientific  reseuch  activities  for 
environmental  and  safety  reasons. 

(2)  Determine  that  explorations  do  not 
harm  resources,  result  in  pollution, 
create  hazardous  or  unsafe  conditions, 
or  interfere  with  other  users  in  the  area. 

(3)  Approve  reimbursement  of  certain 
expenses. 

(4)  Monitor  the  progress  and  activities 
carried  out  under  an  OCS  GftG  permit 

(5)  Inspect  and  select  GftG  data  and 
information  collected  tmder  an  OCS 
GftG  permit 

(d)  Respondenta  are  Federal  OCS 
permittees  and  Notice  filers.  Responses 
are  mandatory  or  are  required  to  obtain 
or  retain  a  benefit  We  will  protect 
information  considered  proprietary 
imder  applicable  law  and  imder 
regulations  at  §  251.14  and  part  250  of 
this  chapter. 

(e)  Send  commente  regarding  any 
aspect  of  the  collection  of  information 
under  this  part,  including  suggestions 
for  reducing  the  burden,  to  the 
Information  Collection  Clearance 
Officer,  Minerals  Management  Service. 
Mail  Stop  4230. 1849  C  Street.  N.W., 
Washington.  D.C.  20240;  and  to  the 
Office  of  Information  and  Regulatory 
Afhirs,  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for  the 
Department  ofthe  Intoior  (1010-0048), 
725  17th  Street.  N.W..  Washington.  D.C 
20503. 

(FR  Doa  97-33530  Filed  12-23-97;  8:45  am] 


(a)  The  Office  of  Management  and 
Budget  has  approved  the  information 
collection  requirementa  in  this  part 
under  44  U.S.C  3501  et  seq.  and 
assigned  OMB  control  number  1010- 
0048.  The  titie  of  this  information 
collection  is  "30  CFR  Part  251, 
Geological  and  Geophysical  (GftG) 
Explorations  of  the  OCS." 

(d)  We  may  not  conduct  or  sponsor, 
and  you  are  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  cuirenUy  valid  OMB  control 
number. 

(c)  We  use  the  information  collected 
under  this  part  to: 


DEPARTMENT  OF  DEFENSE 
OatafiM  Special  Wa^wns  Agency 
32  CFR  Part  318 
(DSWA  Instruction  S40ai1B] 

Defense  Special  Weapons  Agency 
Privacy  Program 

AGENCY:  Defense  Special  Weapons 
Agency.  DOD. 
ACTION:  Final  rule. 


StMMARY:  The  Defense  Special  Weapons 
Agency  pSWA)  is  adding  two  sections 
to  ita  procedural  rule  for  the  DSWA 
Privacy  Program.  The  two  sections  are 
entitied  Disclosure  of  record  to  persons 
other  than  the  individual  to  whom  it 
pertains  and  Fees.  The  addition  of  these 
two  sections  helps  an  individual  to 
better  understand  the  DSWA  Privacy 
Program. 

EFFECTIVE  DATE:  December  3, 1997. 
ADDRESSES:  General  Counsel,  Defense 
Special  Weapons  Agency,  6801 
Telegraph  Road,  Alexandria.  VA  22310- 
3398. 


FOR  FURTHER  WTOnilATION  CONTACT:  Mrs. 
Sandy  Barker  at  (703)  325-7681. 

SUPPLBefTARY  MFORMATKM: 
Execvtive  Order  12866.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action*. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  ^ency;  does  not 
materially  alter  the  budgetary  impact  of 
entiUemento,  granta,  user  fees,  or  loan 
programs  or  the  righta  and  obligations  of 
recipienta  thereof  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 

K^ulatory  Flexibility  Act  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  writhin  the  Department  of 
Defense. 

PiqMTwork  Kednction  Act  It  has  been 
determined  that  the  Privacy  Act  rule  for 
the  Department  of  Defense  imposes  no 
information  requirementa  beyond  the 
Department  of  Defense  and  that  the 
information  collected  within  the 
Department  of  Defense  is  necessary  and 
consistent  with  5  U.S.C  552a.  known  as 
the  Privacy  Act  of  1974. 

The  I>efense  Special  Weapons  Agency 
is  adopting  the  changes  previously 
published  as  a  proposed  rule  on  October 
3. 1997,  at  62  FR  51821.  No  commenta 
were  received,  therefore,  the  Defense 
Special  Weapons  Agency  is  adopting 
the  rule  as  previously  published. 

List  of  Sobfecto  in  32  CFK  Part  318 

Privacy. 

Accordingly,  the  Defense  Special 
Weapons  Agency  amends  32  CFR  part 
318  as  follows: 

PART  318-OEFENSE  SPECIAL 
WEAPONS  AGENCY  PRIVACY 
PROQRAIHAMENOED] 

1.  The  authority  citation  for  32  CFR 
part  318  continues  to  read  as  follows: 

AUTHORITY:  Pub.  L.  93-579,  88  Stat 
1896  (5  U.S.C.  552a). 

2.  Section  318.9  is  redesignated  as 
318.11. 

3.  Sections  318.9  and  318.10  are 
added  as  follows: 
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§3iaa    (Madoaur* o« raeerd to paraona 
othaf  man  ttw  indlvMual  to  wtMHn  n 
partalna. 

(a)  General.  No  record  contained  in  a 
system  of  records  maintained  by  DSWA 
•hall  ba  disclosed  by  any  means  to  any 
person  or  agency  within  or  outside  the 
Department  of  Defense  without  the 
request  or  consent  of  the  subject  of  the 
record,  except  as  described  in  32  CFR 
part  310.41.  Appendix  C  to  part  310. 
and/or  a  Defense  Special  Weapons 
Agency  system  of  records  notice. 

(b)  Accounting  of  disclosures.  Except 
for  disclosures  made  to  members  of  the 
DoD  in  connection  with  their  official 
duties,  and  disclosures  required  by  the 
Freedom  of  Information  Act,  an 
accounting  will  be  kept  of  all 
disclosures  of  records  maintained  in 
DSWA  system  of  records. 

(1)  Accounting  entries  will  normally 
be  kept  on  a  DSWA  form,  which  will  be 
maintained  in  the  record  file  jacket,  or 
in  a  document  that  is  part  of  the  record. 

(2)  Accounting  entries  will  record  the 
data,  nature  and  purpose  of  each 
disclosure,  and  the  name  and  address  of 
the  person  or  agency  to  whom  the 
diaclosure  is  made. 

(3)  Accounting  records  will  be 
maintained  for  at  least  5  years  after  the 
last  disclosure,  of  for  the  life  of  the 
record,  whichever  is  longer. 

(4)  Subjects  of  DSWA  records  will  be 
given  access  to  associated  accounting 
records  upon  request,  except  for  those 
disclosures  made  to  law  enforcement 
activities  when  the  law  enforcement 
activity  has  requested  that  the 
disclosure  not  be  made,  and/or  as 
exempted  under  section  318.11  of  this 
part. 

fSia^lO    Faea. 

Individuals  may  request  copies  for 
retention  of  any  documents  to  which 
they  are  granted  access  in  DSWA 
records  pertaining  to  them.  Requesters 
mil  not  be  charged  for  the  first  copy  of 
any  records  provided;  however, 
duplicate  copies  will  require  a  chai^  to 
cover  costs  of  reproduction.  Such 
charges  will  be  computed  in  accordance 
with  DoD  5400. 11-R. 

Dated:  December  18. 1997. 

L.  M.  ByniuB, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  97-33542  Filed  12-23-97:  8:45  unj 


DEPARTMENT  OF  TRANSPORTATK)N 

Research  and  Spaciai  Programt 
Administration 

49  CFR  Part  194 

[Dodwt  No.  PS-iaO:  Amdt  194-1] 

RiN  2137-AD12 

Pipalina  Safety:  Change  in  Reaponaa 
Plan  Reviaw  Cycle 

agency:  Research  and  Special  Program 
Administration  (RSPA).  IX)T. 
action:  Direct  final  rule. 


:  This  direct  final  rule  changes 
the  reporting  cycle  for  facility  response 
plan  submissions  to  5  years  for 
operators  who  are  required  to  submit 
facility  response  plans  to  RSPA. 
Pipeline  operators  were  previously 
required  to  submit  facility  response 
plans  every  3  years. 

OPS  is  undertaking  this  change  to 
improve  safety  by  ensuring  consistency 
between  OPS  requirements  and  those  of 
the  other  federal  agencies  under  the  Oil 
Pollution  Act  of  1990.  and  encouraging 
the  use  of  integrated  plans,  while  easing 
the  biu^en  on  the  regulated  community. 
The  comments  to  the  docket  have  fully 
supported  this  change. 
^fECDVE  DATES:  This  direct  final  rule 
takes  effect  February  23,  1998.  If  RSPA 
does  not  receive  adverse  comment  or 
notice  of  intent  to  file  an  adverse 
comment  by  January  23,  1998,  the  rule 
will  become  effective  on  the  date 
specified.  RSPA  will-  issue  a  subsequent 
notice  in  the  Federal  Register  by 
February  9. 1998  after  the  close  of  the 
comment  period  to  confirm  that  fact  and 
reiterate  the  effective  date.  If  an  adverse 
comment  or  a  notice  of  intent  to  file  an 
adverse  comment  is  received,  RSPA  will 
issue  a  timely  notice  in  the  Federal 
Register  to  confirm  that  fact  and  RSPA 
would  withdraw  direct  final  rule  in 
whole  or  in  part.  RSPA  may  then 
incorporate  the  adverse  comment  into  a 
subeequent  direct  final  rule  or  may 
publish  a  notice  of  propoaed 
rulemaking. 

ADDRESSES:  Send  comments  in 
duplicate  to  the  Dockets  Unit,  room 
8421.  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation.  400  Seventh  Street. 
S.W..  Washington,  DC  20590.  Identify 
the  docket  number  stated  in  the  heading 
of  this  notice.  All  comments  and 
docketed  material  will  be  available  for 
inspection  and  copying  in  room  8419 
between  8:30  a.m.  and  5:00  p.m.  each 
business  day. 

Km  FURTHER  MFORMATION  CONTACT:  Jim 
Taylor.  (202)  366-8860.  or  by  e-mail 


(jim.Uyloi^rspa.dot.gov).  regarding  the 
subject  matter  of  this  Notice;  or  the 
RSPA  Dockets  Unit.  (202)  366-5046.  for 
copies  of  this  final  rule  or  other  material 
in  the  docket.  General  information  about 
OPS  programs  can  be  obtained  by 
accessing  OPS"  Internet  home  page  at 
ops.dot.gov. 

SUPPUEMBfTARY  INFOAMATKM: 

Background 

In  recent  years,  several  catastrophic 
oil  spills  have  damaged  the  marine 
environment  of  the  United  States.  These 
spills  have  resulted  in  extensive       ^ 
environmental  impact,  including  the 
loss  of  fish  and  wildlife.  In  response  to 
these  catastrophic  spills.  Congress 
passed  the  Oil  Pollution  Act  of  1990, 33 
U.S.C.  2701-2761  (OPA  90).  OPA  90 
amended  section  1321(j)  of  the  Federal 
Water  Pollution  Control  Act  (FWPCA) 
(33  U.S.C.  1251-1387).  and  established 
a  new  national  planning  and  response 
system,  including  a  requirement  for  the 
development  of  facility  response  plans. 

The  FWPCA  requires  the  President  to 
issue  regulations  that  require  the 
operator  of  a  tank  vessel,  an  onshore 
facility,  and  certain  offshore  facilities,  to 
prepare  and  submit  to  the  President,  a 
plan  for  responding,  to  the  maximum 
extent  practicable,  to  a  worst  case  oil 
discharge  and  to  a  substantial  threat  of 
such  a  discharge.  33  U.S.C.  1321(j)(5). 
The  FWPCA  also  requires  the  President 
to  review  and  approve  facility  response 
plans  and  periodic  reviews  of  each  plan. 
33  U.S.C  1321(j)(5)(D). 

To  be  consistent  with  OPA  90  and 
FWPCA  plan  submission  requirements 
of  the  Environmental  Protection  Agency 
and  U.S.  Coast  Guard.  RSPA  is  revising 
49  CFR  §  194.12l(b}  to  require  a 
response  plan  to  be  resubmitted  every  5 
years  for  review  and  approval.  For 
significant  and  substantial  harm 
facilities,  the  plan  shall  be  resubmitted 
5  years  after  the  latest  approval  date  by 
RSPA.  For  substantial  harm  facilities, 
operatore  must  resubmit  the  plan  to 
RSPA  5  years  after  the  date  of  initial 
submission  and  every  5  years  thereafter. 

In  the  event  there  are  no  changes  in 
the  plan,  the  operator  must  submit  a 
written  certification  to  RSPA  stating  that 
there  are  no  changes  to  the  plan 
previously  submitted  to  RSPA.  Upon 
receipt  of  the  certification,  RSPA  will 
review  the  existing  plan  and.  for 
significant  and  substantial  harm 
facilities,  RSPA  will  re-approve  the 
plan.  Substantial  harm  facility  plans 
will  be  reviewed  only.  Although  the 
current  3-yeer  cycle  for  all  plans  is 
ending,  when  this  rule  becomes 
effective  there  will  be  no  requirement  to 
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resubmit  existing  response  plans  until  2 
years  from  now. 

Regulatory  History 

RSPA  published  an  interim  final  rule 
(IFR)  on  January  5. 1993  (58  FR  244). 
This  interim  final  rule  implemented 
provisions  of  OPA  90.  With  limited 
exceptions,  this  direct  final  rule  applies 
to  all  onshore  transportation-related  oil 
pipelines  whether  or  not  such  pipelines 
are  exempt  from  existing  Federal 
pipeline  safety  regulations  or  statutes. 
RSPA  conducted  a  public  meeting  in 
New  Orleans.  Louisiana  on  January  27. 
1997.  to  solicit  feedback  fix»m  interested 
parties  on  implementation  of  the 
regulation  and  revisions  to  the  IFR.  A 
copy  of  the  transcript  of  the  public 
meeting  is  available  in  the  docket.  This 
direct  final  rule  modifies  the  interim 
final  rule.  49  CFR  Part  194  (58  FR  244. 
January  5.  1993).  RSPA  intends  to  issue 
a  final  rule  for  49  CFR  Part  194  at  a  later 
date. 

Rulemaking  Notices  and  Analyses 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  direct  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
(58  FR  51735)  and.  therefore,  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  (0MB).  The  direct  final  rule 
is  not  significant  under  the  Regulatory 
Policies  and  Procedures  of  the 
Department  of  Transportation  (44  FR 
11034). 

Executive  Order  12612 

The  direct  final  rule  has  been 
analyzed  with  the  principles  and 
criteria  in  Executive  Order  12612 
("Federalism")  (52  FR  41685),  and  does 
not  have  sufficient  federalism  impacts 
to  warrant  the  preparation  of  a 
federalism  assessment. 

Regulatory  Flexibility  Act 

Based  on  the  facts  available,  I  certify 
that  this  direct  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  direct 
final  rule.  In  fact,  this  rulemaking  eases 
the  paperwork  burden  on  pipeline 
operators  by  reducing  the  reporting 
&«quency  from  three  to  five  years. 

Unfunded  Mandates  Reform  Act  of  1995 

This  direct  final  rule  does  not  impose 
unfimded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  $100 
million  or  more  to  either  State,  local,  or 


tribal  goverments,  in  the  aggregate,  or  to 
the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  direct  final  rule. 

List  of  Subiects  in  49  CFR  Part  194 

Oil  pollution.  Facility  Response  Plan. 
Pipeline  safety. 

In  considm^tion  of  the  foregoing, 
RSPA  amends  part  194  of  title  49  of  the 
Code  of  Federal  Regulations  as  follows: 

1.  The  authority  citation  for  Part  194 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231. 1321(j)(l)(C). 
(j)(5)  and  (j)(6);  sec.  2.  E.0. 12777.  56  FR 
54757.  3  CFR,  1991  Comp..  p.  351;  49  CFR 
1.53. 

2.  Section  194.121(a)  is  revised  to 
read  as  follows: 

S  194.121    Reaponaa  plan  revte«rand 
update  procedures. 

(a)  Each  operator  shall  review  its 
response  plan  at  least  every  5  years  from 
the  date  of  submission  and  modify  the 
plan  to  address  new  or  different 
operating  conditions  or  information 
included  in  the  plan. 
***** 

Issued  in  Washington,  DC  on  December  16, 
1997. 

Kelley  S.  Coyner, 

Acting  Administrator. 

[FR  Doc.  97-33289  Filed  12-23-97;  8:45  am] 
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will  issue  a  subsequent  notice  in  the 
Federal  Register  by  March  16. 1998  to 
confirm  that  fact  and  reiterate  the 
effective  date.  If  an  adverse  comment  is 
received,  RSPA  v«ll  issue  a  timely 
notice  in  the  Federal  Ref^er  to 
confirm  that  fact,  and  RSPA  may 
withdraw  the  direct  final  rule  in  whole 
or  in  part.  RSPA  may  then  incorporate 
the  adverse  comment  into  a  subsequent 
direct  final  rule  or  may  publish  a  notice 
of  proposed  rulemaking. 
ADDRESSES:  Send  comments  in 
duplicate  to  the  Dockets  Unit,  Room 
8421,  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation,  400  Seventh  Street.  SW, 
Washington.  DC  20590.  Please  identify 
the  docket  and  amendment  number 
stated  in  the  heading  of  this  notice.  All 
comments  and  docketed  material  will  be 
available  for  inspection  and  copying  in 
Room  8421  between  8:30  a.m.  and  5:00 
p.m.  each  business  day. 
TOR  FURTHER  INFORMATION  CONTACT: 
Catrina  Pavlik.  Drug/Alcohol  Program 
Analyst.  Research  and  Special  Programs 
Administration,  Office  of  Pipeline 
Safety.  Room  2335.  400  Seventh  Street. 
SW.  Washington.  DC  20590.  Telephone: 
(202)  366-6199,  Fax:  (202)  366-4566.  e- 
mail:  catrina. pavlik®RSPA.dot.gov. 
Information  is  also  available  on  the 
Office  of  Pipeline  Safety's  internet  home 
page  at  OPS.dot.gov.       ^ 

SUPPLEMENTARY  INFORMATION: 


DEPARTMENT  OF  TRANSPORTATION      I-  Background 


Research  and  Special  Programa 
Administration 

49  CFR  Part  199 

[Docket  No.  PS-102;  Amendment  199-16] 

RIN  2137-AC87 

Control  Of  Drug  Use  and  Alcohol 
Misuae  in  Natural  Gas,  Liqueflad 
Natural  Qaa,  and  Hazardous  Liquid 
Pipeline  Operationa 

AOENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Direct  final  rule. 

summary:  This  direct  final  rule  amends 
the  "Scope  and  Compliance"  section  of 
the  Drug  Testing  Rules  to  revise  the 
applicability  requirement  with  respect 
to  any  operator  whose  employees  are 
located  outside  the  territory  of  the 
United  States. 

DATES:  This  direct  final  rule  is  effective 
on  April  15. 1998.  If  RSPA  does  not 
receive  any  adverse  comment  or  notice 
of  intent  to  file  an  adverse  comment  by 
February  23. 1998.  the  rule  will  become 
effective  on  the  date  specified.  RSPA 


On  November  21, 1988,  RSPA,  along 
with  other  operating  administrations  of 
the  Department  of  Transportation, 
adopted  regulations  requiring  pre- 
employment,  post-accident,  reasonable 
cause,  and  random  drug  testing  (53  FR 
47084). 

The  drug  testing  required  by  these 
rules  applies  to  some  persons  located 
outside  of  the  United  States.  However, 
the  rule  provided  that  drug  testing 
would  not  apply  to  any  person  for 
whom  compliance  would  violate  the 
domestic  laws  or  policies  of  another 
country.  The  rule  provided  that  49  CFR 
part  199  would  not  be  effective  until 
January  1, 1990.  with  respect  to  any 
person  for  whom  a  foreign  government 
contends  that  application  of  the  rule 
raises  questions  of  compatibility  with 
the  country's  laws  or  policies. 

At  the  same  time.  RSPA  stated  that 
the  Department  of  Transportation  and 
other  elements  of  the  U.S.  Government 
would  enter  into  discussions  with 
foreign  governments  to  attempt  to 
resolve  any  conflict  between  our  rules 
and  foreign  government  laws  or 
policies.  If  as  a  result  of  those 
discussions  an  amendment  to  the  rules 
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was  ii0c«Mary,  we  committed  to  issue 
an  amendment  by  December  1, 1969.. 

On  April  13,  1989.  RSPA  published  , 
an  amendment  to  part  199  (Amdt.  No. 
199-1;  54  FR  14922)  which  provided 
that  the  rules  would  not  be  effective 
until  January  1,  1991,  writh  respect  to 
persons  with  a  foreign  law  conflict. 
Similar  amendments  were  published  on 
December  27,  1989.  extending  the 
effective  date  to  January  2,  1992  (Amdt 
No.  199-3;  54  FR  S3290).  April  24. 
1991 ,  extending  the  date  to  January  2, 
1993  (Amdt.  No.  199-5;  56  FR  18986). 
and  July  14,  1992,  extending  the  date  to 
January  2,  1995  (Amdt.  No.  199-7;  57 
FR  31279).  These  amendments  provided 
additional  time  for  govenunent-to- 
govemment  discussions  to  reach  a 
permanent  resolution  of  this  issue. 

RSPA  has  revisited  the  issue  of 
requiring  foreign  operators  to  drug  test 
persons  located  outside  of  the  United 
States  who  are  performing  covered 
functions.  Due  to  the  complexity  of  the 
legal  issues.  RSPA  has  determined  that 
it  wrould  be  a  better  use  of  agency 
resources  to  concentrate  its  enforcement 
efforts  on  operators  whose  employees 
are  located  within  U.S.  territory 
including  the  outer  continental  shelf. 
There  are  few  pipeline  employees  who 
would  be  excepted  by  this  rule.  Because 
of  the  legal  issues,  these  employees  have 
never  tMwn  subject  to  drug  or  alcohol 
tasting  by  RSP^. 

n.  RagiiUlory  Smmiytm  ami  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  amendment  will  alleviate  the 
burden  for  pipeline  operators  whose 
ea4>loyees  are  located  outside  the 
territory  of  the  United  States  to  comply 
with  thie  requirement  to  subject  those 
employees  who  perform  a  covered 
function  (such  as.  SCADA  system 
operators)  to  the  drug  testing 
legulatioDS.  Currently,  there  are 
approximately  SO  covered  employees 
performing  a  covered  function  who  are 
located  in  Canada.  Most  pipelines  that 


run  from  Canada  to  the  United  States 
have  either  a  metering  hcility  or  valves 
located  at  the  border.  This  delineates  a 
separation  of  entities  at  the  border.  At 
that  point,  a  U.S.  operator  becomes 
responsible  for  the  pipeline  (i.e., 
operations,  maintenance,  and 
emergency-response  functions).  At  this 
time,  there  are  no  SCADA  systems 
located  in  Mexico.  There  are  pipelines 
that  run  from  Mexico  to  the  U.S.,  but  the 
SCADA  control  system  is  located  in  the 
U.S.  Because  of  the  minimal  number  of 
operators  with  employees  who  perform 
covered  functions  outside  of  the  United 
States,  RSPA  concludes  that  it  would 
not  be  cost  effactive  for  those  pipeline 
operators  to  comply  with  this 
regulation.  In  addition.  RSPA  does  not 
have  sufficient  resources  to  inspect 
these  operators  to  ensure  that  they  are 
complying  with  part  199.  Therefore,  this 
part  of  ths  fsgulation  is  being  revised  to 
eandude  pipeline  operators  with 
employees  located  outside  United 
States'  territory,  including  the  outer 
continental  shelf. 

This  amendment  is  non-major  under 
Executive  Order  12866,  and  is  not 
considered  significant  under  DOT 
Regulatory  Policy  and  f*rocedufes  (44 
FR  22034;  February  26,  1979).  There  is 
no  additional  cost  to  tlie  pipeline 
operators  to  delete  this  portion  of  the 
ru)e.  This  change  does  not  warrant  the 
preparation  of  a  Regulatory  Evaluation. 

£jwcutive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  priiKiiples  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism"),  and  RSPA  has 
determined  that  preparation  of  a 
faderalism  assesaement  is  not 
warranted. 

Regulatory  Flexibility  Act 

Based  on  the  above  focts.  I  certify 
under  Section  606  of  the  Regulatory 
Flexibility  Act  that  this  amendment 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


Paperwork  Reduction  Act 

This  final  rule  does  not  impose  any 
new  information  collection 
requirements. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  does  not  impose  unfunded 
mandates  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  It  does 
not  result  in  costs  of  $100  million  or 
more  to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

List  of  Siibfecta  in  49  CFR  Part  IM 

Alcohol  testing.  Drug  testing.  Pipeline 
safety. 

In  consideration  of  the  foregoing, 
RSPA  is  amending  49  CFR  as  follows: 

PAfIT  IM— DRUG  AND  ALCOHOL 
TKT1NQ 

1.  The  authority  citation  fior  part  199 
is  amended  to  read  as  follows: 

Aeikority:  49  U.S.C.  5103,  60102, 60104. 
6010e.  60117.  and  80118;  49  CFR  1.53. 

flM.1    [AMMndsd) 

2.  Paragraph  (d)  of  §  190.1  is  revised 
to  read  as  follows: 

f  196.1 


(d)  This  part  applies  to  pipeline 
operators,  only  with  respect  to  pipeline 
employees  located  within  the  territory 
of  the  United  States,  including  those 
employees  located  within  the  limits  of 
the  outer  continental  shelf  as  that  term 
is  defined  in  the  Outer  Continental 
Shelf  Lands  Act  (43  U.S.C  1331). 


i  in  Washington,  D.C  on  December 
10. 1987. 
KdWy  S.  Cefaar, 
Acting  Administrator. 
IFR  Doc.  97-33119  Filed  12-23-^7;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partictpate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
njies. 


OFnCE  OF  PERSONNEL 
MANAQEMENT 

5  CFR  Parts  831, 842, 870,  and  WO 
RIN3206-AI12 

R««remowt  and  insurance    exemption 
From  Continuity  of  Covwage 
Raquiramants  for  Csrtain  Dscannial 
Census  Emptoyses  WW)  Dual 
Appointments 

AOBICV:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 


•UMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  proposing 
regulations  to  provide  an  exemption 
from  continuity  of  coverage 
requirements  for  Federal  retirement, 
health  insurance,  and  life  insurance 
benefits,  for  certain  Federal  employees 
who  accept  a  second  appointment  to 
perform  intermittent  decennial  census 
duties.  The  purpose  of  this  exemption  is 
to  facilitate  hiring  Federal  employees  for 
the  decennial  census  by  eliminating 
administrative  complexities  that  would 
otherwise  result  under  current 
regulations.  Employees  will  retain  the 
retirement  and  insurance  benefits  to 
which  they  are  entitled  under  their 
primary  Federal  jobs,  while  earning 
additional  wages  in  their  second  jobs 
with  the  Census  Bureau. 
OATES:  Comments  must  be  received  on 
or  before  January  23, 1998. 
ADDRESSES:  Send  comments  to  Mary 
Ellen  Wilson,  Retirement  Policy 
Division,  Office  of  Personnel 
Management.  P.O.  Box  57,  Washington. 
DC  20044;  or  deliver  to  OPM.  Room 
4351, 1900  E  Street.  NW.,  Washington 
DC.  Comments  may  also  be  submitted 
by  electronic  mail  to  combox9opm.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Parts  831  and  842:  Robert  Girouard. 
(202)  606-0299;  and  for  Parts  870  and 
890:  Karen  Leibach,  (202)  606-0004. 

SUPPt-EMENTARY  INFORMATION: 

An  individual  who  is  hired  into  a 
Federal  position  from  outside 


Government  imder  a  temporary, 
intermittent  appointment  is  excluded 
from  retirement  and  insiuance  coverage 
imder  the  Qvil  Service  Retirement 
System  (CSRS),  the  Federal  Employees 
Retirement  System  (FERS),  the  Federal 
Employees'  Group  life  Insurance 
-    Prc^ram  (FEGU),  and  the  Federal 
Employees  Health  Ben^ts  Program 
(FQffl).  However,  by  regulation.  Federal 
employees  in  positioiis  covered  by 
retirement,  health  insurance,  and  life 
insurance,  who  move  to  Federal 
positions  not  covered  by  these  benefits, 
can  generally  continue  their  benefit 
coverage  if  they  have  no  break  in 
Federal  service.  This  contintuty  of 
coverage  rule  also  applies  when  a 
Federal  employee  accepts  a  second, 
concuirent  Federal  job  that  would 
otherwise  be  excluded  from  coverage. 

The  Bureau  of  the  Census.  U.S. 
Department  of  Commerce  ("Census 
BuTBM^')  has  asked  OPM  for  an 
exemPabn  from  this  continuity  of 
coverage  requirement,  when  a  Federal 
employee  is  hired  by  the  Census  Bureau 
for  a  second  job  performing  intermittent 
decennial  census  duties. 

The  Census  Bureau  anticipates 
evaluating  2.6  million  applicants  and 
hiring  260  thousand  workers  for  peak 
operations  of  the  year  2000  decennial 
census.  The  Census  Bureau  is  placing  a 
special  emphasis  on  hiring  current 
Federal  employees  for  decennial  census 
operations,  because  of  the  scale  of  hiring 
that  must  be  carried  out  by  the  Census 
Bureau  beginning  in  1998;  the  special 
skills  of  Federal  employees;  and  the  low 
unemployment  rate,  which  reduces  the 
supply  of  labor  readily  available  for 
temporary  hiring. 

It  is  anticipated  that  95  to  98  percent 
of  Federal  employees  hired  for  second 
joh«  by  the  Census  Bureau  will  be  hired 
as  intermittent,  excepted-service 
appointees,  under  temporary 
appointments  not  to  exceed  one  year. 
These  appointments  will  generally  be 
made  under  section  23(b)  of  title  13, 
United  States  Code,  which  allows 
Federal  employees  to  be  compensated 
for  second  positions  conducting  census 
field  work,  without  regard  to  the 
restrictions  on  dual  compensation  foimd 
in  section  5533  of  title  5,  United  States 
Code. 

Continuity  of  coverage  rules  for 
retirement  and  insurance  make  it 
difficult  for  the  Census  Bureau  to  hire 
Federal  employees  for  second 


appointments.  While  each  Federal 
employee  retains  benefit  coverage  under 
his  or  her  primary  position  with  little  or 
no  additional  benefits  accruing  from  the 
intermittent  Census  emplojrment,  the 
Census  Bureau  would  bie  required  to 
coordinate  closely  with  each  employee's 
agency  to  determine  the  amotmt  of 
additional  retirement  deductions  and 
insurance  premiums  that  would  have  to 
be  withheld  as  a  result  of  continuity  of 
coverage.  The  administrative 
complexities  resulting  from  week  by 
week  coordination  with  the  employee's 
primary  agency  would  be  highly 
susceptible  to  error  and  would  make 
large-scale  hiring  from  the  pool  of 
Federal  employees  administratively 
prohibitive.  Placing  Federal  employees 
hired  to  perform  short  term  decennial 
census  service  on  the  same  benefit 
footing  as  persons  hired  from  outside 
the  Government  will  significantly 
reduce  the  coordination  burden,  and 
assist  the  Census  Bureau  in  meeting  its 
unique  staffing  requirements. 

For  these  reasons,  the  Office  of 
Personnel  Management  is  proposing  to 
amend  the  continuity  of  coverage  rules 
to  exempt  Federal  employees  hired  by 
the  Census  Bureau  under  temporary, 
intermittent  appointments  to  perform 
decennial  census  duties.  OPM's 
authority  to  make  this  exemption  is  in 
sections  8347(g),  8402(c)(1),  8716(b). 
and  8913(b)  of  title  5,  United  States 
Code. 

In  order  for  these  regulations  to  meet 
their  stated  purpose  of  providing  timely 
relief,  they  must  take  effect  by  the 
Spring  of  1998,  when  the  Census  Bureau 
will  begin  hiring  Federal  employees  for 
decennial  census  rehearsal  activities. 
Therefore,  the  Office  of  Personnel 
Management  is  issuing  the  proposed 
regulations  with  a  30-day  comment 
period. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regiilation  will  only  affect 
retirement  and  insurance  benefits  of 
retired  Government  employees  and  their 
survivors. 

Executive  Ordo- 12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 
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UstofSubfMis 

5  CFR  Parts  831  and  842 

Administrative  practice  and 
procedure.  Air  traffic  controllers. 
Alimony.  Claims.  Disability  benefits, 
Firefighters,  Government  employees. 
Income  taxes.  Intergovernmental 
rolations,  Law  enforcement  officers. 
Pensions,  Reporting  and  recordkeeping 
requirements,  Retirement 

5  an  Part  870 

Administrative  practice  and 
procedure.  Government  employees. 
Hostages.  Iraq.  Kuwait.  Lebanon.  Life 
insurance.  Retirement. 

5  CFR  Part  890 

Administrative  practice  and 
procedure.  Government  employees. 
Health  facilities.  Health  insurance, 
Health  professions.  Hostages.  Iraq. 
Kuwait.  Lebanon.  Reporting  and 
recordkeeping  requirements. 
Retirement. 

U.S.  OfRca  of  PMSonnel  Managament 
laaiosR.  Lmckmmcm, 
Director. 

Accordingly.  OFM  proposed  to  amend 
Parts  831.  842.  870.  and  890  of  Title  5 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  831— RETIREMENT 

1.  The  authority  citation  for  part  831 
is  revised  to  read  as  follows: 

AedMrity:  5  U.S.C.  8347:  $831,102  alio 
'  issued  und«r  5  U.S.C  8334:  $831,106  also 

under  5  U.S.C  552a:  $831,106  also 

under  5  U.S.C  8336(d)(2): 
§831. 201(b)(1)  also  issued  under  5  U.S.C 
8347(g):  §831. 201(b)(6)  also  issued  under  5 
use  7701(b)(2):  5831.201(g)  also  Issued 
under  sections  11202(f).  11232(e).  and 
11246(b)  of  title  XI  of  Pub.  L.  105-33.  Ill 
Stat.  251:  $831,204  also  issued  under  section 
102(e)  of  Pub.  L.  104-8. 109  Sut.  102,  as 
amended  by  section  153  of  Pub.  L.  104-134. 
110  Sut.  1321:  $831,303  also  issued  under 
5  U.S.C  8334(d)(2):  $831,502  also  Issued 
under  5  U.S.C  8337:  $831,502  also  issued 
undar  section  1(3).  E.0. 11228.  3  CFR  1964- 
IVeS  Comp.  p.  317:  §  831.663  aUo  issued 
under  5  U.S.C  8339(j)  and  (kM2):  $$831,663 
and  831.664  also  issued  under  Pub.  L.  103- 
66, 107  Stat.  412:  $831,682  also  issued  under 
section  201(d)  of  the  Pub.  L.  99-251.  100 
Stat  23:  subpart  S  also  issued  under  5  U.S.C 
8345(k):  subpart  V  also  issued  under  5  U.S.C 
8343a  and  section  6001  of  Pub.  L.  100-203. 
101  Stat  1330-275:  $831.2203  also  issued 
undar  section  7001(a)(4)  of  Pub.  L.  101-506. 
104  Stat  1388-328. 

Subpart  B—Cov«rag« 

2.  In  S  831.201.  paragraph  (bKD  is 
revised  to  read  as  follows: 


§831.201    EjicKiiteoa  front  raHraniawl 


(b)*«« 

(1)  Employment  in  an  excluded 
category  follows  employment  subject  to 
subchapter  III  of  chapter  83  of  title  5. 
United  SUtes  Code.  %vithout  a  break  in 
service  or  after  a  separation  from  service 
of  3  days  or  less,  except  in  the  case  of: 

(i)  An  alien  employee  whose  duty 
station  is  located  in  a  foreign  coim&y; 

or 

(il)  An  employee  hired  by  the  Census 
Bureau  under  a  temporary,  intermittent 
appointment  to  perform  decennial 
census  duties. 


PART  842-FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— BASIC 
ANNUITY 

3.  The  authority  citation  for  section 
842  continues  to  read  as  follows: 

Authority:  5  U.S.C  8461(g):  $$842,104  and 
842.106  also  Issued  under  5  U.S.C  8461  (n): 
$842,105  also  issued  under  5  U.S.C 
8402(c)(1)  and  7701(b)(2):  $842,106  also 
issued  under  section  102(e)  of  the  District  of 
Columbia  Financial  Responsibility  and 
Management  Assistance  Act  of  19954^^'-  ^ 
104-8.  109  Stat.  102.  as  amended  l>y  taction 
153  of  Pub.  L.  104-134.  110  Stat  1321: 
$842,107  also  issued  under  sections  11202(f). 
11232(«).  and  11246(b)  of  the  National 
Capital  Ravitalisation  and  Self-Govemment 
Improvement  Act  of  1997.  title  XI  of  Put).  L. 
105-33.  Ill  Stat  251;  $$842,604  and 
842.611  also  issued  under  5  U.S.C  8417; 
$  842.607  also  issued  under  5  U.S.C  8416 
and  8417:  $  842.614  also  issued  under  5 
U.S.C  8419:  §842.615  also  issued  under  5 
U.S.C  8418:  $842,703  also  issued  under 
section  7001(a)(4)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Pub.  L.  101-5O8: 
$  842.707  also  issued  under  section  6001  of 
the  Omnibus  Budget  Reconciliation  Act  of 
1987.  Pub.  L.  100-203:  $  842.708  also  issued 
under  section  4005  of  the  Omnibus  Budgst 
Reconciliation  Act  of  1989.  Pub.  L  101-239 
and  section  7001  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Pub.  L.  101-508: 
subpart  H  also  issued  under  5  U.S.C  1104. 

Subpart  A— Covaraga 

4.  In  §842.105.  paragraph  (b)  U 
revised  to  read  as  follows: 

1842.106    Regulatory  exclusions. 

fb)  When  an  employee  who  is  covered 
by  FERS  moves  to  a  position  listed  in 
paragraph  (a)  of  this  section  without  a 
break  in  service  or  after  a  separation  of 
3  days  or  less,  his  or  her  FERS  coverage 
will  continue,  except  in  the  case  of  an 
employee  hired  by  the  Census  Bureau 
under  a  temporary,  intermittent 
appointment  to  perform  decennial 
census  duties. 


PART  870-FEDERAL  EMPLOYEES' 
GROUP  UFE  INSURANCE  PROGRAM 

5.  The  authority  citation  for  part  870 
is  revised  to  read  as  follows: 

Aathmity:  5  U.S.C.  8716:  subpart  J  also 
issued  under  sec.  599C  of  Pub.  L.  101-513. 
104  Stat  2064,  as  amended:  $  870.302  also 
issued  under  sections  11202(f).  11232(e).  and 
11246(b)  and  (c)  of  Pub.  L.  105-33.  Ill  Stat 
251. 

6.  In  §870.301,  add  paragraph  (d)  to 
read  as  follows: 

1870.801    EHgitiMtty  for  lUe  Inauranoa. 

•        •        •        •        • 

(d)  Notwithstanding  any  other 
provision  in  this  part,  the  hiring  of  a 
Federal  employee,  whether  in  pay  status 
or  nonpay  status,  for  a  temporary, 
intermittent  position  with  the  decennial 
census  has  no  effect  on  the  amoimt  of 
his/her  Basic  or  Option  B  insurance,  the 
withholdings  or  Government 
contribution  for  his/her  insurance,  or 
the  determination  of  when  12  months  in 
nonpay  status  ends. 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

7.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Aalhority:  5  U.S.C.  8913:  $890,803  also 
issued  under  50  U.S.C.  403p.  22  U.S.C  4069c 
and  4069c- 1:  subpart  L  also  issued  under  sec. 
599C  of  Pub.  L.  101-513, 104  Stat  2064.  as 
amended:  $  890.102  alao  issued  under 
■actions  11202(0, 11232(e).  and  11246(b)  and 
(c)  of  Pub.  L.  105-33,  111  Stat251. 

8.  In  §  890.102.  paragraph  (g)  is  added 
to  read  as  follows: 

1880.102    Cowaraga 

•        •        •        •        • 

(g)  Notwithstanding  any  other 
provision  in  this  part,  the  hiring  of  a 
Federal  employee,  whether  in  pay  status 
or  nonpay  status,  for  a  temporary, 
intermittent  position  with  the  decennial 
census  has  no  effect  on  the  withholding 
or  Ck}vemment  contribution  for  bis/her 
coverage  or  the  determination  of  when 
365  days  in  nonpay  status  ends. 

(PR  Doc.  97-33732  Filed  12-23-97;  8:45  am] 

iCOOCi 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Sarvica 

7CFRPart985 

(Docket  No.  FV-86-8eS-1  PR] 

Marketing  Order  Regulating  the 
Handling  of  Spearmint  Oil  Produced  in 
the  Far  Waat;  Salable  Quantltiaa  and 
Allotment  Percer.tagaa  for  the  199S-M 
Marketing  Year 

AOENCV:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  rule. 


This  proposed  rule  would 
establish  the  quantity  of  spearmint  oil 
produced  in  the  Far  West,  by  class,  that 
handlers  may  purchase  from,  or  handle 
for.  producers  during  the  1998-99 
marketing  year.  The  Spearmint  Oil 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
for  spearmint  oil  produced  in  the  Far 
West,  recommended  this  rule  for  the 

Surpose  of  avoiding  extreme 
uctuations  in  supplies  and  prices,  and 
thus  help  to  maintain  stability  in  the 
spearmint  oil  market. 

DATES:  Comments  must  be  received  by 
January  23. 1998. 

AOORESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Programs.  AMS.  USDA.  room  2525-S. 
P.O.  Box  96456.  Washington.  D.C. 
20090-6456;  Fax:  (202)  205-6632. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 
Field  Office.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA,  1220 
SW  Third  Avenue,  room  369.  Portland. 
Oregon  97204;  telephone:  (503)  326- 
2043;  Fax:  (503)  326-7440;  or  Anne  M. 
Dec.  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA.  room  2525-S,  P.O.  Box 
96456.  Washington.  D.C.  20090-6456; 
telephone:  (202)  720-2491;  Fax:  (202) 
205-6632.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington,  DC  20090-6456; 


telephone  (202)  720-2491;  Fax  (202) 
205-6632. 

SUPPt-EMENTARY  MFORMATION:  This 
proposed  rule  is  issued  imder  Marketing 
Order  No.  985  (7  CFR  Part  985).  as 
amended,  regulating  the  handling  of 
spearmint  oil  produced  in  the  Far  West 
(Washington,  Idaho.  Oregon,  and 
designated  parts  of  Nevada  and  Utah), 
hereinafter  referred  to  as  the  "order." 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  nde  has  been  reviewed 
imder Executive  Order  12988.  Civil 
Justice  Reform.  Under  the  provisions  of 
the  marketing  order  now  in  effect, 
salable  quantities  and  allotment 
percentages  may  be  established  for 
classes  of  spearmint  oil  produced  in  the 
Far  West  Tbis  proposed  rule  would 
establish  the  quantity  of  spearmint  oil 
produced  in  the  Far  West,  by  class,  that 
may  be  purchased  from  or  handled  for 
producera  by  handlers  during  the  1996- 
99  marketing  year,  which  begins  on  June 
1, 1998.  This  proposed  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
pr(x:eedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15HA)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  coimection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Pursuant  to  authority  contained  in 
sections  985.50,  985.51,  and  985.52  of 
the  order,  the  Committee  recommended 
the  salable  quantities  and  allotment 
percentages  for  the  1998-99  marketing 
year  at  its  October  8. 1997,  meeting. 
With  6  members  favoring  the 
recommendation  and  1  member 
opposed,  the  Committee  recommended 


the  establishment  of  a  salable  quantity 
and  allotment  percentage  for  Qass  1 
(Scotch)  spearmint  oil  of  1,187,077 
poimds  and  65  percent,  respectively. 
The  member  in  opposition  favored  the 
establishment  of  a  higher  salable 
quantity  and  allotment  percentage.  In  a 
unanimous  vote,  the  Committee 
recommended  the  establishment  of  a 
salable  quantity  and  allotment 
percentage  for  Class  3  (Native) 
spearmint  oil  of  1,155,217  poimds  and 
57  percent,  respectively. 

This  proposed  rule  woiUd  limit  the 
amoimt  of  spearmint  oil  that  handlers 
may  purchase  from,  or  handle  for. 
producers  during  the  1998-99 
marketing  year,  which  begins  on  Jime  1, 
1998.  Salable  quantities  and  allotment 
percentages  have  been  placed  into  effiect 
each  season  since  the  order's  inception 
in  1980. 

The  U.S.  production  of  spearmint  oil 
is  concentrated  in  the  Far  West, 
primarily  Washington,  Idaho,  and 
Oregon  (part  of  the  area  covered  by  the 
marketing  order).  Spearmint  oil  is  also 
produced  in  the  Midwest.  The 
production  area  covered  by  the 
marketing  order  accoimts  for 
approximately  65  percent  of  the  anniml 
U.S.  production  of  Scotch  spearmint  oil 
and  approximately  90  percent  of  the 
annual  U.S.  production  of  Native 
sf>earmint  oil. 

When  the  order  became  effective  in 
1980,  the  United  States  produced  neariy 
100  percent  of  the  world's  supply  of 
Scotch  spearmint  oil,  of  whidi 
approximately  80  percent  was  produced 
in  the  regulated  production  area  in  the 
Far  West.  International  production 
characteristics  have  changed  in  recent 
years,  however,  with  foreign  Scotch 
spearmint  oil  production  contributing 
significantiy  to  world  production. 
Although  still  a  leader  in  production, 
the  Far  West's  market  share  has 
decreased  to  approximately  41  percent 
of  the  world  total.  Therefore,  the 
Committee's  recommendation  for 
Scotch  spearmint  oil  could  maintain 
market  stability  by  avoiding  extreme 
fluctuations  in  supplies  and  prices,  and 
woidd  help  the  industry  remain 
competitive  on  an  international  level  by 
hopefully  regaining  some  of  the  Far 
West's  historical  share  of  the  global 
market.  The  Committee's 
recommendation  is  intended  to  foster 
market  stability  so  that  the  Far  West's 
Scotch  spearmint  oil  market  share  will 
not  only  be  retained,  but  expanded  as 
well. 

The  order  has  contributed  extensively 
to  the  stabilization  of  producer  prices, 
which  prior  to  1980  experienced  %vide 
fluctuations  frt)m  year  to  year.  For 
example,  between  1971  and  1975  the 
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price  of  Native  speannint  oil  ranged 
from  $3.00  per  pound  to  $11.00  per 
pound.  In  contrast,  under  the  order, 
prices  have  stabilized  between  $10.50 
and  $11.50  per  pound  for  the  past  ten 
years.  With  approximately  90  percent  of 
the  U.S.  production  located  in  the  Far 
West,  the  method  of  calculating  the 
Native  speannint  oil  salable  quantity 
and  allotment  percentage  primarily 
utilizes  information  on  price  and 
available  supply  as  they  are  affiected  by 
the  estimated  trade  demand. 

The  proposed  salable  quantity  and 
allotment  percentage  for  each  class  of 
speannint  oil  for  the  1998-99  marketing 
year  is  based  upon  the  Committee's 
recommendation  and  the  data  presented 
below. 

(1)  Class  1  (Scotch)  Speannint  Oil 

(A)  Estimated  carry-in  on  June  i.  1998 — 
456,994  pounds.  This  figure  is  derived  by 
subtracting  the  estimated  1997-98  marketing 
year  trade  demand  of  853.987  pounds  from 
the  revised  1997-98  marketing  year  total 
available  supply  of  1.310.981  pounds. 

(B)  Estimated  world  production  for  tlys 
1997-98  marketing  year— 2,188.128  pounds. 

(C)  Estimated  Far  West  production  for  the 
1997-98  marketing  year — 892,628  pounds. 

(D)  Far  West  percentage  of  total  world 
production  in  1997-98 — 41  percent.  This  is 
down  from  the  1980  level  of  approximately 
80  percent. 

(E)  Total  estimated  allotment  base  for  the 
1998-99  marketing  year— 1,826.272  pounds. 
This  figure  represents  a  one  percent  increase 
over  the  revised  1997-98  allotment  base. 

(F)  Recommended  1996-99  allotment 
percentage— 65  percent.  This  figure  is  based 
upon  recommendations  made  at  the  October 
8, 1997,  meeting,  as  well  as  at  the  five 
production  area  meetings  held  during 
September. 

(G)  The  Conunittee's  computed  1998-99 
salable  quantity — 1,187,077  pounds.  This 
figure  is  the  product  of  the  recommended 
allotment  percentage  and  the  total  estimated 
allotment  base. 

(H)  Estimated  available  supply  for  the 
1998-99  marketing  year— 1.644.071  pounds. 
This  figure  is  derived  by  adding  the 
computed  salable  quantity  to  the  June  1, 
1998.  carry-in  volume,  and  represents  the 
total  amount  of  Scotch  spearmint  oil  that 
could  be  available  to  the  market  during  the 
1998-99  marketing  year. 

(I)  Estimated  trade  demand  for  Far  West 
Scotch  speannint  oil  during  the  1998-99 
marketing  yeai^— 900,000  pounds.  This  figure 
is  based  upon  estimates  provided  to  the 
Committee  by  buyers  of  spearmint  oil. 

(J)  Estimated  carry-out  on  )une  1, 1999 — 
744,071  pounds.  This  figure  is  the  difference 
between  the  1996-99  estimated  trade 
demand  and  the  1998-99  estimated  available 
supply. 

(2)  Class  3  (Native)  Spearmhit  Oil 

(A)  Estimated  carry- in  on  June  1,  1998 — 
34.756  pounds.  This  figure  is  the  dinierence 
between  the  estimated  1997-98  marketing 
year  trade  demand  of  1 ,150,000  pounds  and 


the  revised  1997-98  marketing  year  total 
available  supply  of  1 ,184.756  pounds. 

(B)  Estimated  trade  demand  (domestic  and 
export)  for  the  199S-09  marketing  year- 
Li  78.401  pounds.  This  figure  is  based  on  the 
average  of  the  three  most  recent  years'  sales 
figures  and  input  from  spearmint  oil  buyers. 

(Q  Salable  quantity  required  from  1998 
production — 1.143,645  pounds.  This  figure  is 
the  difference  between  Uie  estimated  1996- 
W  imrhetiag  year  trade  demand  and  the 
asttaalsd  ceny-in  on  June  i,  1998. 

(D)  Total  estimated  allotment  base  for  the 
1998-99  marketing  year— 2.026,696  pounds. 
This  figure  repcasants  a  one  percent  increase 
over  the  revised  1997-98  allotment  base. 

(E)  Computed  allotment  percentage — 56.4 
percent.  This  percentage  is  computed  by 
dividing  the  required  salable  quantity  by  the 
total  estimated  allotment  base. 

(F)  Recommended  allotment  percentage— 
57  percent.  This  is  the  Committee's 
recommendation  based  on  the  computed 
allotment  percentage. 

(G)  The  Committee's  recommended  salable 
quantity— 1,155.217  pounds.  This  figure  is 
the  product  of  the  recommended  allotment 
percentage  and  the  total  estimated  allotment 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  speannint  oil  ' 
which  handlers  may  purchase  from  or 
handle  on  behalf  of  producers  during  a 
marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

"The  Committee's  recommended 
Scotch  speannint  oil  salable  quantity  of 
1.187,077  pounds  and  allotment 
percentage  of  65  percent  are  based  on 
the  Committee's  goal  of  maintaining 
market  stability  by  avoiding  extreme 
fluctuations  in  supplies  and  prices,  and 
thereby  helping  the  industry  remain 
competitive  on  the  international  level. 
The  Committee's  recommended  Native 
speannint  oil  salable  quantity  of 
1,155,217  pounds  and  allotment 
percentage  of  57  percent  are  based  on 
anticipated  supply  and  trade  demand 
during  the  1998-99  marketing  year.  The 
proposed  salable  quantities  are  not 
expected  to  cause  a  shortage  of 
speannint  oil  supplies.  Any 
unanticipated  or  adcUtional  market 
demand  for  speannint  oil  which  may 
develop  during  the  marketing  year  can 
be  satisfied  by  an  increase  in  the  salable 
quantities.  Both  Scotch  and  Native 
spearmint  oil  producers  who  produce 
more  than  their  annual  allotments 
during  the  1998-99  season  may  transfer 
such  excess  speannint  oil  to  a  producer 
with  speannint  oil  production  less  than 
his  or  her  annual  allotment  or  put  it  into 
the  reserve  pool. 

This  proposed  regulation,  if  adopted, 
would  be  similar  to  those  which  have 
been  issued  in  prior  seasons.  Costs  to 


producers  and  handlers  resulting  from 
this  proposed  action  are  expected  to  be 
oR^set  by  the  benefits  derived  from  a 
stable  market,  a  greater  market  share, 
and  possible  improved  returns.  In 
conjunction  with  the  issuance  of  this 
proposed  nile,  the  Committee's 
marketing  policy  statement  for  the 
1998-99  marketing  year  has  been 
reviewed  by  the  Department.  The 
Committee's  marketing  policy 
statement,  a  requirement  whenever  the 
Committee  recommends  volume 
regulations,  fully  meets  the  intent  of 
section  985.50  of  the  order.  During  its 
discussion  of  potential  1998-99  salable 
quantities  and  allotment  percentages, 
the  Committee  considered:  (1)  The 
estimated  quantity  of  salable  oil  of  each 
class  held  by  producers  and  handlers: 
(2)  the  estimated  demand  for  each  class 
of  oil;  (3)  prospective  production  of 
each  class  of  oil;  (4)  total  of  allotment 
bases  of  each  class  of  oil  for  the  current 
marketing  year  and  the  estimated  total 
of  allotment  bases  of  each  class  for  the 
ensuing  marketing  year;  (5)  the  quantity 
of  reserve  oil.  by  class,  in  storage:  (6) 
producer  prices  of  oil,  including  prices 
for  each  class  of  oil;  and  (7)  general 
market  conditions  for  each  class  of  oil, 
including  whether  the  estimated  season 
average  price  to  producers  is  likely  to 
exceed  parity.  Conformity  with  the 
Department's  "Guidelines  for  Fruit. 
Vegetable,  and  Specialty  Crop 
Marketing  Orders"  has  also  baen 
reviewed  and  confirmed. 

The  establishment  of  these  salable 
quantities  and  allotment  percentages 
would  allow  for  anticipated  market 
needs.  In  determining  anticipated 
market  needs,  consideration  by  the 
Committee  was  given  to  historical  sales, 
and  changes  and  trends  in  production 
and  demand.  This  rule  also  provides 
producers  with  information  on  the 
amount  of  spearmint  oil  which  should 
be  produced  for  next  season  in  order  to 
meet  anticipated  market  demand. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricuhural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
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small  entities  acting  on  their  0¥vn 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
There  are  9  speannint  oil  handlers 
subject  to  regulation  under  the  order, 
and  approximately  124  producers  of 
Class  1  (Scotch)  spearmint  oil  and 
approximately  110  producers  of  Class  3 
(Native)  speannint  oil  in  the  regulated 
production  area.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  (SB A)  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  have  been 
defined  as  those  whose  Anmml  receipts 
are  lesslhan  $500,000. 

Based  on  the  SBA's  definition  of 
small  entities,  the  Committee  estimates 
that  two  of  the  nine  handlers  regulated 
by  the  order  would  be  considereid  small 
entities.  Most  of  the  handlers  are  large 
corporations  involved  in  the 
international  trading  of  essential  oils 
and  the  products  of  essential  oils.  In 
addition,  the  Committee  estimates  that 
29  of  the  124  Scotch  speannint  oil 
producers  and  14  of  the  110  Native 
speannint  oil  producers  would  be 
classified  as  small  entities  under  the 
SBA  definition.  Thus,  a  majority  of 
handlers  and  producers  of  Far  West 
spearmint  oil  may  not  be  classified  as 
■mall  entities. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
Canning  operations  generally  involve 
more  than  one  commodity,  and  whose 
income  frnm  {arming  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  Crop 
rotation  is  an  essential  cultiual  practice 
in  the  production  of  spearmint  oil  for 
weed,  insect,  and  disease  control.  A 
normal  speannint  oil  producing 
operation  would  have  enough  acreage 
for.  rotation  such  that  the  total  acreage 
required  to  produce  the  crop  would  be 
about  one-third  spearmint  and  two- 
thirds  rotational  crops.  An  average 
spearmint  oil  producing  farm  would 
thus  have  to  have  considerably  more 
acreage  than  would  be  planted  to 
spearmint  during  any  given  season.  To 
remain  economically  viable  with  the 
added  costs  associated  with  spearmint 
production,  most  spearmint  oil 
producing  farms  would  fall  into  the 
SBA  category  of  large  businesses  in 
order  to  remain  economically  viable  due 
to  added  costs  associated  with  the 
production  of  spearmint  oil. 

This  proposed  rule  would  establish 
the  quantity  of  spearmint  oil  produced 
in  the  Far  West,  by  class,  that  handlers 
may  purchase  from,  or  handle  for. 
producers  during  the  1998-99 
marketing  year.  The  committee 
reconunended  this  rule  for  the  purpose 


of  avoiding  extreme  fluctuations  in 
supplies  and  prices,  and  thus  help  to 
maintain  stability  in  the  speannint  oil 
market  This  action  is  authorized  by  the 
provisions  of  sections  985.50,  985.51 
and  985.52  of  the  order. 

Small  speannint  oil  producers 
generally  are  not  extensively  diversified 
and  as  such  are  more  at  risk  to  market 
fluctuations.  Such  small  farmers 
generally  need  to  market  their  entire 
annual  crop  and  do  not  have  the  luxury 
of  having  other  crops  to  cushion  seasons 
with  poor  spearmint  oil  retiuns. 
Conversely,  large  diversified  producers 
have  the  potential  to  endure  one  or 
more  seasons  of  poor  speannint  oil 
markets  because  incomes  from  alternate 
crops  could  support  the  operation  for  a 
period  of  time.  Being  reasonably  assured 
i>f  a  stable  price  and  market  provides 
small  producing  entities  with  the  ability 
to  maintain  proper  cash  flow  and  to 
meet  annual  expenses.  Thus,  the  market 
and  price  stability  provided  by  the  order 
potentially  benefit  the  small  producer 
more  than  such  provisions  benefit  large 
producers.  Even  though  a  majority  of 
handlers  and  producers  of  speannint  oil 
may  not  be  classified  as  sm^  entities, 
the  volume  control  feature  of  this  order 
has  small  entity  orientation. 

The  order  has  contributed  extensively 
to  the  stabilization  of  producer  prices, 
which  prior  to  1980  experienced  wide 
fluctuations  from  year  to  year.  For 
example,  between  1971  and  1975  the 
price  of  Native  spearmint  oil  ranged 
from  $3.00  per  pound  to  $11.00  per 
pound.  In  contrast,  under  the  order, 
prices  have  stabilized  between  $10.50 
and  $11.50  per  pound  for  the  past  ten 
years. 

Alternatives  to  the  proposal  included 
not  regulating  the  handling  of  spearmint 
oil  during  the  1998-99  marketing  year, 
and  recommending  either  higher  or 
lower  levels  fer  the  salable  quantities 
and  allotment  p)ercentages.  'The 
Conunittee  reached  its  recommendation 
to  e8ta^)lish  salable  quantities  and 
allotment  percentages  for  both  classes  of 
spearmint  oil  after  careful  consideration 
of  all  available  information,  including: 
(1)  The  estimated  quantity  of  salable  oil 
of  each  class  held  by  producers  and 
handlers;  (2)  the  estimated  demand  for 
each  class  of  oil;  (3)  prospective 
production  of  each  class  of  oil;  (4)  total  ./- 
of  allotment  bases  of  each  class  of  oil  for 
the  current  marketing  year  and  the 
estimated  total  of  allotment  bases  of 
each  class  for  the  ensuing  marketing 
year;  (5)  the  quantity  of  reserve  oil,  by 
class,  in  storage;  (6)  producer  prices  of 
oil,  including  prices  for  each  class  of  oil; 
and  (7)  general  market  conditions  for 
each  class  of  oil.  including  whether  the 
estimated  season  average  price  to 


producers  is  likely  to  exceed  parity. 
Based  on  its  review,  the  Ckmimittee 
believes  that  the  salable  quantity  and 
allotment  percentage  levels 
recommended  will  achieve  the 
objectives  sought 

Without  any  regulations  in  effiact,  the 
Committee  believes  the  industry  would 
return  to  the  pattern  of  cyclical  prices  of 
prior  years,  as  well  as  su£br  the 
potentially  price  depressing 
consequence  that  a  release  of  the  neariy 
1.2  million  pounds  of  spearmint  oil 
reserves  would  have  on  the  market. 
According  to  the  Committee,  higher  or 
lower  salable  quantities  and  allotment 
percentages  would  not  achieve  the 
intended  goals  of  mariaet  and  price 
stability,  with  market  share 
maintenance  and  growth. 

Annual  salable  quantities  and 
allotment  percentt^ges  have  been  issued 
for  both  classes  of  spearmint  oil  since 
the  order's  inception.  Reporting  and 
recordkeeping  requirements  have 
remained  the  same  for  each  year  of 
regidation.  Accordingly,  this  action 
would  not  impose  any  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  speannint  oil 
producers  and  handlers.  All  reports  and 
forms  associated  mth  this  program  are 
reviewed  poiodically  in  order  to  avoid 
uimecessary  and  duplicative 
information  collection  by  industry  and 
public  sector  agencies.  The  Department 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap,  or  conflict 
with  this  proposed  ruie. 

Finally,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
spearmint  oil  industry  and  all  interested 
persons  were  invited  to  attend  and 
participate  on  all  issues.  Interested 
persons  are  also  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  the 
opportunity  to  respond  to  the  proposal, 
including  any  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses.  Thirty  days  is  deemed 
appropriate  because  this  rule  would 
need  to  be  in  place  as  soon  as°  possible 
to  provide  producers  sufficient  time 
prior  to  the  beginning  of  the  1998-99 
"hiariLeting  year  to  adjust  their  cultural 
and  marketing  plans  accordingly.  All 
written  comments  received  within  the 
comment  period  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

List  of  Subjects  in  7  CFR  Part  9S5 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements,  Speannint  oil. 
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For  the  reasons  set  forth  in  the 

Ereunble,  7  CFR  Part  985  is  propoaad  to 
B  amended  as  follows: 

PART  986    MARKETINO  ORDER 
REQULATINQ  THE  HANDUNQ  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  as  follows: 

Aothority:  7  U.S.C  601-074. 

2.  A  new  §985.217  is  added  to  laad 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 


1986.117 

pefceniage^— 1888~0a  merlietino  ] 

The  salable  quantity  and  allotment 
percentage  for  each  claM  of  spearmint 
oil  during  the  marketing  year  beginning 
on  June  1, 1998.  shall  be  as  follows: 

(a)  Class  1  (Scotch)  oil— a  salable 
quantity  of  1,187.077  potmdsandan 
allotment  percentage  of  65  percent. 

(b)  Class  3  (NaUve)  oil— a  salable 
quantity  of  1,155.217  pounds  and  an 
allotment  percentage  of  57  percent. 

Dated:  December  18. 1997. 


Daputy  Admimttrator.  Fruit  and  Vegatable 

Pngfawt. 

(FR  Doc.  97-33592  Filed  12-23-97;  8:45  ami 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Parte  102, 104  and  108 
[Notloa  1M7-21] 

Recordkeeping  and  Reporting 

AOINCV:  Federal  Election  Commission. 
ACTION:  Notice  of  Public  Hearing. 


:  The  Federal  Election 
Commission  is  announcing  a  public 
hearing  on  proposed  changes  to  its 
regulations  that  govern  recordkeeping, 
reporting,  and  Hling  with  State  officers 
under  the  Fedanl  Election  Campaign 
Act  of  1971 ,  as  amended. 
DATES:  The  hearing  will  be  held  at  10:00 
a.m.  on  February  11, 1998.  Requests  to 
testify  must  be  received  on  or  before 
January  23,  1998.  Persons  requesting  to 
testify  also  must  submit  written 
comments  by  January  23, 1998,  if  they 
have  not  previously  filed  written 
comments  on  the  proposed  rules. 
AOORESSCS:  RequesU  to  testify,  and  any 
accompanying  comments,  should  be 
addressed  to  Ms.  Susan  E.  Propper, 
Assistant  General  Counsel,  and  must  be 
submitted  in  either  written  or  electronic 
form.  Written  requests  and  comments 


should  be  sent  to  the  Commission's 
{X)8tal  service  address:  Federal  Election 
Commission.  999  E  Street.  NW., 
Washington.  DC  20463.  Faxed  reqtiests 
and  comments  should  be  sent  to  (202) 
219-3923.  Commenters  submitting 
Cucad  documents  also  should  submit  a 
printed  copy  to  the  Commission's  postal 
service  address  to  ensure  legibility. 
Requests  to  testify  and  comments  also 
may  be  sent  by  electronic  mail  to 
"reprecWec.gov".  Persons  sending 
laquests  and  comments  by  electronic 
midl  should  include  their  full  nanw, 
electronic  mail  address  and  postal 
service  address  within  the  text  of  the 
request  and  comments.  Commission 
hearings  are  held  in  the  Commission's 
ninth  floor  meeting  room,  990  E  Street, 
NW,  Washington.  D.C 

FOR  FURTHER  MFORMAHON  CONTACT:  Ms. 
Susan  E.  Propper.  Assistant  General 
Counsel,  or  Ms.  Teresa  A.  Uennessy, 
Attorney.  900  E  Street,  N.W.,  D.C 
20463.  (202)  219-3690  or  (800)424- 
9530. 

SUPPlfNBITARY  MFORMATION:  On 
September  26,  1997,  the  Commission 
published  in  the  Federal  Registar  a 
Notice  of  Proposed  Rulemaking 
['NPRM'j  on  multiple  amendments  to 
the  requirements  for  recordkeeping, 
reporting,  and  filing  with  State  officers 
at  11  CFR  102.9.  104.3  and  part  108.  62 
FR  50708.  The  NPRM  announced  that  a 
hearing  on  the  proposed  rules  would  be 
held  on  November  5,  1997  if  the 
Commission  received  sufficient  requests 
to  testify. 

The  comment  period  on  the  NPRM 
ended  on  October  27,  1997.  The 
Commission  received  comments  from 
four  sources:  three  of  these  did  not 
request  to  testify  at  a  hearing.  A  fourth 
expressed  interest  in  testifying  but  was 
unable  to  sppear  on  the  scheduled 
hearing  dale.  After  further  considering 
this  comment,  as  well  as  the  other 
comments  received  in  response  to  the 
NPRM,  the  Commission  believes  a 
public  hearing  would  be  beneficial  in 
considering  the  issues  raised  in  the 
rulemaking.  The  hearing  will  be  held  at 
10.00  a.m.  on  February  11,  1998. 

Dated:  December  18, 1997. 
Joka  Warrae  McGany. 
Chainnan,  Federal  Election  Committion. 
|FR  Doc.  97-33581  Filed  12-23-97;  8:45  am) 
aaista  COOS  sns-si-r 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  30 

[Docket  No.  Sfr-CE-^TO-AO] 

RM2120-AAe4 

Airworthiness  Direct! vea;  Socata — 
Qroupe  Aeroipetiale  Modela  TB9, 
TB10.  and  TB200  Airplanes 

AOENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


r:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
SOCATA— Groupe  AEROSPATIALE 
(Socata)  Models  TB9,  TBlO,  and  TB200 
airplanes.  The  proposed  AD  would 
require  inspecting  the  main  landing  gear 
(MLG)  support  ribs  for  cracks,  replacing 
MLG  support  ribs  that  have  cracks 
beyond  a  certain  level,  and 
incorporating  a  certain  MLG  support  rib 
reinforcement  Idt.  The  proposed  AD  is 
the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authorify  for 
France.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
MLG  failure  caused  by  cracks  in  the 
support  ribs,  which  could  result  in  loss 
of  control  of  the  airplane  during  landing 
operations. 

DATES:  Comments  must  be  received  on 
or  before  January  26, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  95-CE-70- 
AD,  Room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  tiiis  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
SOCATA— Groupe  AEROSPATIALE. 
Socata  Product  Support.  Aeroport 
Tarbes-Ossun-Lourdes.  B  P  930,  65009 
Tarbes  Cedex.  France:  telephone: 
62.41.74.26;  facsimile:  62.41.74.32;  or 
the  Product  Support  Manager, 
SOCATA— Groupe  AEROSPATL\LE. 
North  Perry  Airport.  7501  Pembroke 
Road.  Pembroke  Pines.  Florida  33023; 
telephone:  (954)  964-6877;  facsimile: 
(054)  964-1668.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Karl  Schletzbaum,  Aerospace  Engineer, 
FAA.  Small  Airplane  Directorate.  1201 
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Walnut  Street,  suite  900,  Kansas  Cify. 
Missouri  64106;  telephone  (816)  426- 
6934;  facsimile  (816)  426-2169. 

SUPPLEMENTARY  MFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  aigiunents  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Doclwt 
number  and  be  submttted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  AH  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
aclmowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-70-AD."  The 
postcard  vdll  be  date  stamped  and 
returned  to  the  commenter. 

AvailabiUty  of  NPSIMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  95-CE-70-AD,  Room  1558, 
601  E.  12th  Street,  ICansas  Cify,  Missouri 
64106. 

Diacnasion 

The  Direction  Generale  de  1 'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authorify  for  France, 
repently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Socata 
Models  TB9,  TBlO,  and  TB200 
airplanes.  The  DGAC  reports  several 
incidents  of  the  main  landing  gear 
(MLG)  support  ribs  cracldng  on  the 
above-referenced  airplanes.  These 
conditions,  if  not  detected  and 
corrected,  could  result  in  MLG  failure 
with  consequent  loss  of  control  of  the 
airplane  during  landing  operations. 


Relevant  Service  Infisnaiation 

Socata  has  issued  Service  Bulletin  No. 
SB  10-085.  Amdt  2,  dated  April  1996, 
which  specifies  procedures  for 
inspecting  the  MLG  support  ribs  for  ■ 
cracks.  Also  included  in  this  service 
bulletin  is  reference  to  certain  MLG 
support  rib  reinforcement  kits  that 
should  be  incorporated  on  the  Socata 
Models  TB9,  TBlO,  and  TB200 
airplanes,  depending  on  the  inspection 
results.  The  procedures  for 
incorporating  the  modification  kits  are 
either  in  the  technical  instructions 
included  with  the  kit  or  the 
maintenance  manual. 

The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued  DGAC 
AD  94-265(A)R4,  dated  June  19, 1996, 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

The  FAA's  Determinatioa 

This  airplane  model  is  manu&ctured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  DGAC;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  die  Provisions  of  the 
Pn^MMed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Socata  Models  TB9, 
TBlO.  and  TB200  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  FAA  is  proposing  AD  action. 
The  proposed  AD  would  require 
inspecting  the  MLG  support  ribs  for 
cracks,  replacing  any  MLG  support  ribs 
that  have  cracks  beyond  a  certain  level, 
and  incorporating  a  certain  MLG 
support  rib  reinforcement  kit  if  cracks 
beyond  a  certain  level  are  not  found. 
Accomplishment  of  the  proposed 
inspections  would  be  in  accordance 
with  Socata  Service  Bulletin  No.  SB  10- 
085,  Amdt.  2,  dated  April  1996. 
Accomplishment  of  the  proposed  kit 
modifications,  as  applicable,  would  be 
in  accordance  with  either  the  technical 
instructions  included  with  the  idt  or  the 
maintenance  manual. 


Differences  Between  the  French  AD,  dw 
Service  Bulletin,  and  This  riiipueed  AD 

French  AD  94-265(A)R4,  dated  June 
19, 1996,  and  Socata  Service  Bulletin 
No.  SB  10-085,  Amdt  2,  dated  April 
1996,  both  give  the  owners/operators  of 
certain  Models  TBlO  and  TB200 
airplanes  the  option  of  incorporating  a 
MLG  support  rib  reinforcement  iut  or 
repetitively  inspecting  if  no  cracks  are 
foimd  in  the  MLG  support  ribs  during 
the  initial  inspection. 

The  FAA's  policy  is  to  provide 
corrective  action  that  will  eliminate  the 
need  for  repetitive  inspections.  The 
FAA  has  determined  that  long-term 
operational  safefy  will  be  better  assured 
by  design  changes  that  remove  the 
source  of  the  problem,  rather  than  by 
repetitive  inspections  or  other  special 
procedures. 

Because  the  incorporation  of  the 
applicable  MLG  support  rib 
reinforcement  kit  on  the  affected 
airplanes  eliminates  the  need  for 
repetitive  inspections,  the  proposed  AD 
differs  from  the  service  bulletin  and 
French  AD  in  that  it  would  mandate 
eventual  incorporation  of  the  applicable 
MLG  support  rib  reinforcement  kit 

Cost  Impact 

The  FAA  estimates  that  146  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD. 

Accomplishing  the  proposed 
inspection  would  take  approximately  1 
workhour  per  airplane,  at  an  average 
labor  rate  of  approximately  $60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  inspection  on 
U.S.  operators  is  estimated  to  be  $8,760, 
or  $60  per  airplane. 

The  proposed  modification  would 
take  approximately  1  workhour  to 
incorporate  the  applicable  kits  on  each 
wing  (total  of  2  woiUiours),  at  an 
average  labor  rate  of  $60  per  hour.  Parts 
cost  approximately  $1,200  per  airplane 
($300  per  kit;  2  kits  per  wing  x  2  wings 
per  airplane).  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed 
modification  on  U.S.  operators  is 
estimated  to  be  $192,720  or  $1,320  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 
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For  Um  rMsons  diacmtod  abov*.  I 
certify  that  this  action  (1)  is  not  a 
"significant  ragulatory  action"  und«r 
Executive  Order  12866:  (2)  is  not  • 
"significant  rule"  under  DOT 
Ragulatory  Policies  and  Procedure*  (44 
FR  1 1034.  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  Impact,  poaitive  or  negative. 
oa  •  aubatenHel  number  of  small  entitiae 
uadv  Ike  oitaria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
ragulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


ia  14  CFR  Fart  M 

Air  transportation.  Aircraft.  Aviation 
safety.  Sefaty. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  M-AIRWORTHINESS 
0IRECTTVE8 

1.  The  authority  citation  for  part  39 
continue*  to  read  as  follows: 

AaHwff<ly  49  U.S.C  10e(g).  40113.  44701. 

|mi3    (Amandadl 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Secala    Cr— pe  Asfeayallale  Docket  No. 
95-CE-70-AD. 

Applicability:  Model*  TB9.  TBlO.  and 
TB200  airplanM,  Mrial  numbers  1  through 
9899,  certificatad  in  any  category. 

NalB  1:  This  AD  applias  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardlest  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  halve  been  mediflad.  attaied,  or 
rapaiiad  so  that  the  perfamanoe  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eflsct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafs  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

CompUattce:  Required  as  indicated  in  the 
body  of  this  AD.  unless  already 
accomplished. 

To  prevent  main  landing  gear  (MLC) 
bilure  caused  by  cracks  in  the  support  ribs, 
which  could  reauil  in  loss  of  control  of  the 
airplane  during  landing  operations, 
accomplish  the  following: 


NalB  a:  The  compliance  times  of  this  AD 
are  presented  in  landings  instead  of  hours 
time-in-service  (TIS).  If  the  number  of 
landing*  ia  unknown,  hours  TIS  may  be  used 
by  multiplying  the  number  of  hour*  TIS  by 
0.ft7. 

NalB  3:  The  par^raph  structurs  of  this  AO 
is  as  follows:  Level  1:  (a),  (b),  (c).  etc:  Level 
2:  (1),  (2).  (3),  etc.:  Level  3:  (i).  (ii).  (lii).  etc. 
Level  2  and  Level  3  structures  are 

Btioiu  of  the  Level  1  paragraph  they 
liately  follow. 

(a)  For  TBS,  serial  numbers  (S/N)  1  through 
1442  and  1444  through  1574:  and  TBlO. 

S/N  1  throi^h  803;  80S:  SOS:  808  through 
815:  S20:  821:  and  822.  airplaaBS  that  are  not 
equipped  with  either  wiag  rib  reieintPSMsnt 
bl  No.  OPTloeioeoO  (TBS  and  TBlO 
airplanes)  or  do  not  have  reinforced  ribs 
(TBlO  airplanes),  part  number  (P/N)  TBlO 
11008001  and  P/N  TBlO  11008002. 
accomplish  the  following: 

(1)  Upon  accumulating  1.500  landings  on 
the  MLC  support  ribs  or  witliin  the  next  75 
landing*  after  the  eflKtive  date  of  this  AD. 

r  occur*  later,  inspect  tlw  MLC 
I  rifae  for  cracks  at  all  four  locations 
(Iwe  par  wiag)  ia  accordance  with  the 
AOOOMPUSHMENT  INSTRUCTIONS 
section  of  SocaU  Service  Bulletin  No.  SB  10- 
005.  Amdt  2,  dated  April  1996. 

(2)  If  any  cracks  are  found  tliai  ate  out  of 
the  tolerances  specified  in  the  mainteneBoe 
manual,  prior  to  further  fiight,  raplaoa  the 
ribs  with  reinforced  ribs.  P/N  TBlO  11008001 
and  P/N  TBlO  11008002.  Accomplish  the 
replacement  in  accordance  with  the 
maintenance  manual. 

(3)  If  any  cracks  are  found  that  are  within 
the  tolerance*  *pecified  in  the  maintenance 
manual,  prior  to  further  fiight.  incorporate 
wing  rib  reinforcement  kit  No.  OPT10910800 
in  accordance  with  the  maintenance  manual 

(4)  If  tu)  cracks  are  found,  upon 
accumulating  3,000  landing*  on  the  MLC 
*upport  ribs  or  within  the  next  100  landings 
after  the  efbctive  date  of  this  AD,  whichever 
occurs  later,  incorporate  wing  rib 
reinforcement  kut  No.  Ofn'tOOlOSOO  in 
accordance  with  the  maintenance  manual. 

(b)  For  Model*  TBlO  and  TB200  airplanes, 
S/N  804:  807;  808;  816  through  819;  823 
Uuough  1701: 1707  through  1733:  and  1737 
to  1761,  accomplish  the  following: 

(1)  Upon  accumulating  6,000  landings  on 
the  MLC  *upport  ribs  or  within  the  next  75 
landing*  after  the  effective  dale  of  thi*  AD, 
whichever  occur*  later,  inipect  the  MLC 
support  ribs  for  cracks  st  sll  four  locations 
(two  per  wing)  in  sccordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  SocaU  Service  Bulletin  No.  SB  10- 
065.  Amdt  2.  dated  April  1996. 

(2)  At  the  applicable  compliance  time 
presented  below,  iiKorporate  wing  rib 
reinforcement  kit  No.  OPTlO  920100  in 
accordance  with  the  Technical  Instruction  of 
Modification.  OPTlO  9201-57. 
Reinforcement  of  the  Main  Landing  Cear 
Support  Ribs,  which  incorporates  the 
follow  ing  page*: 


(1)  Prior  to  ftuther  flight  if  any  cracks  aie 
found. 

(ii)  Upon  accumulating  7,500  landings  on 
the  MLC  support  ribs  or  within  the  next  100 
landii^  after  the  efbctive  date  of  tliis  AO. 
whichever  occius  later,  if  do  ctacka  are 
found. 

(c)  Special  Bight  permits  may  be  issued  in 
accordance  with  sections  21.107  and  21.198 
of  ths  Fedacal  Aviation  Raguletions  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  vrhere  the  requirements  of  this  AO 
can  be  accomplished. 

(d)  An  ahamative  method  of  compliance  or 
adjustmaot  of  the  coBspUence  time  tint 
ftrovides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  000. 
Kansas  Qty,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  liupector,  who  may  add 
conunents  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
complianne  with  this  AO.  if  any,  nay  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  infbrmadon        « 
related  to  the  service  information  refeienced 
in  this  AD  should  be  directed  to  the 
SOCAT A— Croupe  AEROSPATIALE.  Socata 
Product  Support.  Aaroport  Tatfae*-0*sun- 
Lourdes.  B  P  930.  65009  Tarbes  Cedex. 
France;  telephone:  62.41.74.26;  fscsimile: 
62.41.74.32:  or  the  Product  Support  Manager, 
SOCATA— Croupe  AEROSPATL\LE.  North 
Perry  Airport.  7501  Pembroke  Roed. 
Pembroke  Pines,  Florida  33023:  telephone: 
(954)  964-6877:  facaimile:  (954)  964-1668. 
This  service  information  soay  be  examined  at 
the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel.  Room  1558. 601  E.  12th 
Street,  Ksnsas  City. 

Note  5:  The  sul^ect  of  this  AO  is  addressed 
in  French  AO  94-265(A)R4.  dated  June  19. 
1906. 

Issued  in  Kansas  City.  Missouri,  on 
December  16, 1997. 

Michael  Gallagher. 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

(FR  Doc  97-33511  Filed  12-23-97: 8:45  am] 
oooe  4*<a-i4-u 
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DEPAfTTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockst  No.  97-NM-143-AO] 

RiN212fr-AA64 

Alrwortttlness  Directives;  British 
Aerospace  Model  4100  Series 
Airplanes 

AQBCY:  Federal  Aviation 

Administration,  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 

(NPRM), 


f :  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  4100 
series  airplanes.  This  proposal  would 
require  replacement  of  the  stringer  joint 
pieces  at  the  left  side  of  the  fuselage 
with  new,  improved  parts.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  dvil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  the  fuselage 
structure  at  the  stringer  joint  at  station 
130  on  the  left  side  of  the  airplane  from 
cracking,  which  could  result  in  rapid 
decompression  of  the  airplane  at  the 
forward  fiiselage  aree. 
DATES:  Comments  must  be  received  by 
January  23. 1998. 
ADOnCTBEB;  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
143-AD.  1601  Lind  Avenue.  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AI(R)  American  Support,  Inc.,  13850 
McLearen  Road,  Hemdon,  Virginia 
20171.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Ronton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Ronton,  Washington 
98055-4056,  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATKM: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  sulMnitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  AU  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  spedfictdly  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  97^>iM-143-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AveUabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-143-AD,  1601  Lind  Avenue, 
SW.,  Ronton,  Washington  98055-4056 

Discussion 

The  Qvil  AviatifMi  Authority  (CAA). 
which  is  the  airworthiness  au^ority  for 
the  United  Kingdom,  nc^fied  the  FAA 
that  an  imsafe  ccmdition  may  exist  on 
certain  British  Aerospace  Model  4100 
series  airplanes.  Tlie  CAA  advises  that 
a  batch  of  fuselage  stringer  joint  pieces 
were  incorrectly  formed  during 
manufacturing.  This  condition,  if  not 
corrected,  could  cause  reduced  fatigue 
strength  properties  of  the  joint  piece, 
cracking,  and  failure  of  the  fuselage 
structure  on  the  stringer  joint  at  four 
positions  at  station  130  on  the  left  side 
of  the  airplane,  which  could  result  in 
rapid  decompression  of  the  aircraft  at 
the  forward  fiiselage  area. 

Exjrfanation  ofRelevaat  Service 
lafonnation 

Jetstream  has  issued  Service  Bulletin 
J41-53-039,  dated  August  22. 1996. 
which  describes  procedures  for 
replacement  of  certain  stringer  joint 
pieces  with  new.  improved  parts. 
Accomplishment  of  the  actions 


specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  imsafe  condition.  The  CAA 
classified  this  service  bulletin  as 
mandatory  and  issued  British 
airworthiness  directive  005-08-96  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

FAA's  Condusioiis 

This  airplane  model  is  manufectured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operatirai  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Costloqiact 

The  FAA  estimates  that  10  Model 
4100  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  70 
work  hoius  per  airplane  to  accomplish 
the  pro{)osed  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  (^>erators. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  openioa  is 
estimated  to  be  $42,000.  or  $4,200  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Inq>act 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
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various  levels  of  government.  Tharefora, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXTT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
artlon  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
locatioQ  provided  under  the  caption 


List  of  Sabiacls  ia  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Salary. 

TW  Proposed 


Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  fbllowrs: 

Aalhertly:  49  U.S.C  106(g).  40113. 44701. 


f3t.13 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Britkh  Aaracpaoe  lagiaaal  Ainrall 

(Formerly  letstrsain  Aircraft  Limited: 
British  Aarospaca  (Commercial  Aircraft) 
Limited):  Docket  97-NM-143-AD. 

Applicability:  Model  4100  series  airplanes, 
constructors  numbers  41061  through  41091 
inclusive,  certificated  in  any  category. 

Nala  1:  This  AD  applies  to  each  airplane 
identified  In  tlie  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  hat  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Cotnplianca:  Required  as  indicated,  unlets 
accomplished  previously. 

To  prevent  ttia  faiaalaBS  structure  at  the 
stringer  )oU)t  at  italioa  130  on  the  left  side 
of  the  aiiplane  from  craddng.  which  could 
result  in  rapid  decompression  of  the  airplane 
at  tlia  forward  fuselage  area,  accomplish  \ht 
following: 

(a)  Within  6,000  flight  hours  after  the 
efbctive  date  of  titis  AD,  replace  the  stringer 
joint  pieces  at  four  poeitioas  at  station  130 
on  the  Mt  side  of  the  airplane  with  new, 
improved  parts  in  accordance  with  the 
Accomplishment  instructions  of  Jetstream 
Service  Bulletin  )41-53-039.  dated  August 
22, 1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safaty  may  be 
used  if  approved  by  ti>e  Maasger, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
sh^l  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Managar.  hitemational  Branch, 
ANM-116. 

Neta  2:  Infarmatioo  concerning  the 
aadslsDce  of  approved  alternative  methods  of 
1— 'p*'*'"*  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  tlM  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accoroplislied. 

Nate  S:  The  subject  of  this  AD  is  addreaaed 
in  the  British  airworthiness  directive  00^ 
06-96. 

Issued  in  Renton,  Washington,  oa 
Daoambar  16, 1997. 
Daneli  M.  PedatsaB. 
Acting  Manager,  Transport  Airplaiw 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  97-33510  Filed  12-23-97;  6:45  am) 


DEPARTMENT  OF  THE  TREASURY 


28  CFR  Part  31 

(REO-209484-C7  and  REQ-209t07-M) 

Rm  1946-AF97;  1S46^Tt9 

FICA  and  FUTA  Taxation  of  Amounts 
Under  Empioyaa  BaneiH  Plana 

AQBCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

action:  Notice  of  proposed  rulemaking. 


This  document  contains  a 
revision  to  the  proposed  regulations 
under  section  3121(vH2)  of  the  Interna) 
Revenue  Code  of  1986,  re)ating  to  when 
amounts  deferred  under  or  paid  firom 


certain  nonqualified  deferred 
compensation  plans  are  taken  into 
ac(x>unt  as  "wages"  for  purposes  of  the 
taxes  imposed  by  the  Federal  Insurance 
Contributions  Act  (FICA).  This 
document  extends  the  proposed  general 
effective  date  of  the  regulations  to 
January  1, 1998.  The  extension  also 
applies  to  the  proposed  regulations 
under  section  3306(r)(2).  re)ating  to 
when  amounts  deferred  under  or  paid 
from  certain  nonqualified  deferred 
compensation  plans  are  taken  into 
aocoiuit  as  "wages"  for  purposes  of  the 
taxes  imposed  by  the  Federal 
Unemployment  Tax  Act  (FUTA),  due  to 
the  cross-reference  therein  to  the 
provisions  of  the  proposed  regulations 
under  section  3121(v)(2). 
DATn:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
March  24, 1998. 

AOOMSKS:  Send  submissions  to: 
CC:DOMCORP:R  (EE-142-87).  room 
5228,  Internal  Revenue  Service,  P.O. 
Box  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  In  the 
altematibre.  submissions  may  be. hand 
delivoed  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC:DOM.<X>RP  Jl  (REG- 
209484-87).  Courier's  Desk,  bitemal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.  Washington,  EXl 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  of 
the  IRS  HtHne  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at:  http://www.ir8.ustreas.gov/prod/ 
tax — regs/conunents.html. 
FOR  FUNTHm  MFORMATKM  OOMT ACT: 
Janine  Cook,  (202)  622-«040  (not  a  toll- 
free  number),  concerning  the 
regulations,  and  Michael  Slaughter, 
(202)  622-7190  (not  a  toll-free  number), 
concerning  submissions. 

SUPW^KKKTARY  arOWMATION; 

Backgrouad 

This  document  contains  a  revisicm  to 
the  proposed  amendments  to  the 
Employment  Tax  Regulations  (26  CFR 
part  31)  imder  section  3121(v)(2)  of  the 
Internal  Revenue  Code  of  1986  (Code), 
relating  to  the  Federal  Insurance 
Contributions  Act  (FICA)  tax  treatment 
of  amounts  deferred  under  or  paid  from 
certain  nonqualified  deferred 
compensatitMi  plans.  The  proposed 
regulations  were  published  in  the 
FMleral  Register  on  Janiiary  25, 1996 
(61  FR  2194),  with  a  proposed  general 
effective  date  of  January  1, 1997.  This 
document  extends  the  proposed  general 
effective  date  to  January  1,  1998.  The 
same  issue  of  the  Federal  Register 
contained  proposed  amendments  to  the 
Employment  Tax  Regulations  under 
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section  3306(r)(2)  of  the  Code,  relating 
to  the  Federal  Unemployment  Tax  Act 
(FUTA)  tax  treatment  of  amounts 
deferred  under  or  paid  from  certain 
nonqualified  deferred  compensation 
plans  (61  FR  2214).  The  proposed 
regulations  under  section  3306(r)(2) 
cross-reference  the  provisions  of  the 
proposed  regulations  under  section 
3121(v)(2),  including  the  proposed ' 
general  effective  date.  Consequently,  the 
extension  of  the  effective  date  under  the 
proposed  regulations  under  section 
3121(v)(2)  automatically  applies  to  the 
proposed  regulations  under  section 
3306(r)(2). 

The  project  numbers  assigned  to  the 
notices  of  proposed  rulemaking  setting 
forth  the  proposed  regulations  under 
section  312l(v)(2)  and  section  3306(r)(2) 
were  EE-142-87  and  EE-55-95, 
respectively.  Due  to  changes  in  the 
Internal  Revenue  Service's  regulations 
numbering  system,  the  project  numbers 
for  this  notice  of  proposed  rulemaking 
have  been  changed  to  REG-209484-87 
and  REG-209807-95.  respectively,  as 
reflected  at  the  beginning  of  this 
document 

Explanation  of  Provisions 

Section  31.3121(v)(2)-l(g)(l)(i)  of  the 
proposed  regulations  provides  that  the 
proposed  general  effective  date  of  the 
regulations  is  January  1, 1997.  Because 
the  final  regulations  have  not  been 
issued,  this  document  contains  an 
amendment  to  the  proposed  regulations 
to  extend  the  proposed  general  effective 
date  to  January  1, 1998.  This  extension 
of  the  proposed  general  effective  date 
also  applies  to  §31.3306(r)(2)-l  of  the 
proposed  regulations  due  to  the  cross- 
reference  therein  to  the  provisions  in 
the  proposed  regulations  imder  section 
3121(v)(2). 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required. 

It  also  has  been  determined  that 
section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  does 
not  apply  to  these  regulations,  and 
because  these  regulations  do  not  impose 
on  small  entities  a  collection  of 
information  requirement,  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  chapter  6)  does 
not  apply.  Therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the  Code, 
this  notice  of  proposed  rulemaking  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 


Comments  and  Requests  for  a  Public 
Hearing 

Before  this  revision  to  the  proposed 
regulations  is  adopted  as  part  of  the 
final  regulations,  consideration  will  be 
given  to  any  written  comments 
(preferably  a  signed  original  and  eight 
(8)  copies)  that  are  submitted  timely  to 
the  IRiS.  All  comments  will  be  available 
for  public  inspection  and  copying.  A 
public  hearing  may  be  scheduled  if 
requested  in  writing  by  a  person  that 
timely  submits  written  comments.  If  a 
public  hearing  is  scheduled,  notice  of 
the  date,  time,  and  place  for  the  hearing 
vtrill  be  published  in  the  Federal 
Register. 

Drafting  InfionnaticHi 

The  principal  author  of  this  revision 
to  the  proposed  regulations  is  Janine 
Cook.  Office  of  the  Associate  Chief 
Coimsel  (Employee  Benefits  and  Exempt 
Organizations),  IRS.-However,  other 
personnel  bom  the  IRS  and  Treasury 
Department  participated  in  its 
development. 

List  of  Subjects  in  26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Penalties,  Pensions,  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  tax.  Withholding. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  31  is 
proposed  to  be  amended  as  follows: 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Paragraph  1.  The  authority  citation 
for  part  31  continues  to  read  in  part  as 
follows: 

Audiority:  26  U.S.C.  7805  •    •     • 

Par,  2.  Section  31.3121(v)(2)-l  as 
proposed  to  be  added  at  61  FR  2199. 
January  25. 1996,  is  amended  by 
revising  paragraph  (g)(l)(i)  to  read  as 
follows: 

f  31.312l(vM2)-l    Treatment  of  amouots 
deterred  under  certain  nonqualified 
deferred  compenaaUon  plana. 


for  amoimts  deferred  and  benefits  paid 
on  or  afier  January  1, 1998. 

Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  97-33247  Filed  12-23-97;  8:45  afp] 

SNJJNQ  OOOE  4a30-01-U 


(g)  Effective  date  and  transition 
rules — (1)  General  effective  date — (i) 
Effective  date.  Except  as  otherwise 
provided  in  this  paragraph  (g)  or  in 
§  31.3121(v)-2,  this  section  is  effiective 


DEPARTMENT  OF  DEFENSE 

Dapartntent  of  the  Air  Foroa 

32  CFR  Part  989 
RIN  0701-AA56 

Environmental  Impact  Analysis 
Process  (EIAP) 

AGENCY:  Department  of  the  Air  Force. 
Department  of  Defense. 
ACTION:  Proposed  rule. 

summary:  The  Department  of  the  Air 
Force  proposes  to  revise  its  instruction 
to  improve  the  Air  Force  process  for 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
Executive  Order  12114,  Environmental 
Effects  Abroad  of  Major  Federal  Actions. 
The  revisions  integrate  environmental 
analysis  and  align  environmental 
document  approval  levels  with  the  Air 
Force  decision-making  process.  It  also 
expands  Air  Force  environmental 
participants  and  responsibilities  of  the 
Environmental  Planning  Function  (EPF) 
and  the  proponent  of  an  action.  The 
public  is  invited  to  submit  comments  on 
these  changes  to  the  point  of  contact 
listed  below. 

DATES:  Comments  must  be  received  no 
later  than  February  23, 1998. 
ADDRESSES:  Comments  should  be 
submitted  to  HQ  USAF/ILEVP,  1260  Air 
Force  Pentagon,  Washington,  DC  20330- 
1260. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  L.  Reinertson  or  Mr.  Jack 
C.  Bush,  (703)  695-8942. 

SUPPLBMENTARY  INFORMATION: 
Discussion  of  Major  Issues 

a.  References  to  procurement 
publications  that  provide  separate 
procedures  for  appUcation  of  NEPA  in 
the  acquisition  area  are  updated. 

b.  References  to  office  symbols  are 
updated. 

c.  Specific  guidance  is  provided  in 
section  989.3(c)(3)  for  application  of 
NEPA  to  single  manager  acquisition 
programs,  specifying,  among  other 
things,  that  the  Air  Force  Acquisition 
Executive  Office  is  the  final  approval 
authority  for  all  system-related  NEPA 
doctunents. 
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d.  More  specific  refDrance  is  provided 
in  section  989.3(c)(4)  as  to  who  are  key 
Air  Force  participants  and  to  the  need 
for  an  integrated  team  effort  involving 
other  federal  agencies,  state.  Tribal,  and 
local  governments,  and  interested 
membiBrs  of  the  public. 

e.  More  specific  guidance  is  provided 
In  section  989.3(d)ri)  to  ensure  the  EIAP 
is  integrated  early  in  the  planning  stages 
of  an  action. 

f.  Specific  guidance  is  provided  in 
section  989.3(d)(4)  to  promote  early 
internal  scoping  in  order  to  determine 
what  level  of  environmental  analysis  is 
performed. 

g.  In  section  989.3(e),  the 
environmental  planning  function  (EPF) 
is  designated  as  the  primary  support  to 
the  proponent  in  EIAP  actions.  The 
EPF's  responsibilities  are  specifically 
explained. 

n.  Section  989.3(h)  provides  for 
increased  participation  of  the  public 
affairs  office  in  the  EIAP  process. 

i.  Throughout  the  instruction, 
whenever  participation  of  state  and 
local  governments  is  provided  for. 
Tribal  governments  have  been  added. 

j.  In  section  989.5(b).  certain 
continuing  internal  reporting 
requirements  regarding  aircraft 
beddown  and  unit  realignment  actions 
are  eliminated. 

k.  In  section  989.8(c),  additional 
language  notes  that  only  in  rare 
Instenres  is  the  no-action  alternative 
eaccuaed  by  law  from  analysis. 

1.  In  section  989.13(c),  additional 
language  notes  the  distinction,  in  cases 
of  analysis  abroad,  between  exemptions 
under  DoOD  6050.7  and  categorical 
exclusions  (CATEXs).  The  exemptions 
are  provided  by  Executive  Order  12114. 
CATEXs  are  provided  by  the 
implementing  agency. 

m.  In  section  989.14(d).  additional 
guidance  is  provided  to  promote 
substantive  but  brief  EIAP  analyses  so  as 
to  avoid  unnecessary  data  and  keep 
documents  to  a  usable  length. 

n.  In  section  989.14(k),  hazardous 
waste  disposal  sites  have  been  deleted 
from  the  list  of  actions  normally 
requiring  an  EA. 

o.  The  provision  for  abbreviated  EAs 
has  been  deleted.  As  noted  above, 
analyses  should  be  as  lengthy  as 
neceaaary  but  no  more  so;  no  provision 
for  a  special  type  of  EA  is  necessary. 

p.  In  section  989.14(1),  the  proponent 
ia  now  required  to  involve  other 
Intaraated  federal  agencies,  state.  Tribal, 
and  local  governments,  and  the  public 
in  preparing  an  EA. 

q.  In  section  989.1S(e).  requirements 
legarding  public  review  of  EAs  and 
findings  of  no  significant  impact 
(FONSIs)  an  clarified  to  ensure  the 


public  understands  that  the  FONSI  has 
not  been  signed  prior  to  public  review. 

r.  In  section  989.15(e)(2).  the  list  of 
instances  when  mandatory  30  day 
public  review  of  an  EA  and  FONSI  is 
required  now  includes  those  that  would 
have  a  disproportionately  high  and 
adverse  environmental  effect  on 
minority  and  low-income  populations. 

8.  In  section  989.18(a).  a>ore  detailed 
guidance  is  provided  to  improve  the 
scoping  process  for  environmental 
impact  statements  (EISs).  The  guidance 
provides  for  an  early,  continuing, 
iterative  process  involving  other 
governmental  entities.  Congress,  and  the 
public  in  a  more  meaningful  manner.  It 
also  provides  for  scoping  to  continue 
through  preparation  of  the  draft  EIS. 

t.  In  section  989.18(b),  specific 
provision  is  made  to  include  minority 
and  low-income  populations  in  the 
scoping  process. 

u.  In  section  989.19(cK3).  specific 
provision  is  made  to  include  minority 
and  low-income  populations  in  the 
public  review  process  of  EISs. 

V.  In  section  989.27,  the  statement 
that  compliance  with  OSHA  standards 
will  mitigate  hazards  has  been  deleted. 

w.  A  new  Section  989.32  addresses 
aircraft  noise  data  used  in  EIAP 
analysis. 

x.  A  new  Section  989.33  requires 
compliance  with  E.O.  12898,  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations. 

y.  In  section  989.34(b),  guidance  is 
clarified  regarding  emergency  situations 
and  the  need  to  still  comply  with  NEPA. 
Compliance  is  still  required,  but 
emergency  responses  may  take  place 
while  completing  the  EIAP. 

z.  In  section  989.35(b),  authority  is 
provided  to  utilize  the  internet  to 
distribute  documents  and  notices. 

aa.  A  new  Section  989.36  is  included 
to  address  waivers  for  unusual 
circumstances  and  to  allow 
experimentation  to  help  the  EIAP 
process  grow.  These  waivers  can  only  be 
approved  by  the  Air  Force  Secretariat 

ab.  The  definition  of  "scoping"  is 
changed  to  include  affirmative  efforts  to 
communicate  with  other  federal 
agencies,  state.  Tribal,  and  local 
governments,  and  the  public. 

ac.  In  section  A2.2.8,  an  additional 
example  dealing  with  proposals  having 
a  significant  adverse  effect  on  minority 
and  low-income  populations  is  included 
in  the  list  of  examples  where  use  of  a 
categorical  exclusion  is  likely  to  require 
additional  analysis. 

ad.  In  section  A2.3,  categorical 
exclusion  A2.3.10  is  changed  to  include 
lead-based  paint  as  an  additional 
example. 


ae.  In  section  A2.3,  categorical 
exclusion  A2.3.18  is  changed  to  clarify 
that  it  does  not  apply  in  the  case  of  a 
transfer  to  GSA. 

af.  In  section  A2.3,  categorical 
exclusion  A2.3.26  is  changed  to  refer  to 
the  Defense  Environmental  Restoration 
Program  and  RCRA  Corrective  Action 
sites  in  place  of  a  generic  reference. 
Additionally,  the  reference  to  the 
categorical  exclusion  not  applying  to  the 
selection  of  a  remedial  action  is 
eliminated. 

ag.  In  section  A2.3.  categorical 
exclusion  A2.3.30  is  changed  by 
deleting  the  reference  to  separate 
evaluation  for  long  term  cleanup  and 
remediation  activities. 

ah.  In  section  A2.3.  categorical 
exclusion  A2.3.31  is  changed  by 
restricting  its  use  to  non-repetitive 
situations.  It  also  requires 
documentation  of  its  use. ' 

ai.  In  section  A2.3,  categorical 
exclusion  A2.3.36  is  changed  by  adding 
an  additional  limitation  of  3000  feet 
above  ground  level. 

aj.  In  section  A3. 1.3,  flexibility  is 
provided  to  public  hearing  formats  by 
allowing  exp>erimentation  with  different 
formats  than  normally  used,  depending 
on  the  circumstances.  Approval  for 
deviations  must  be  approved  by  the  Air 
Force  Secretariat 

ak.  In  section  A3.2.1.3,  the  public 
affairs  office  will  now  always  purchase 
a  public  advertisement  to  advise  public 
hearings. 

al.  In  section  A3.6,  responsibility  for 
preparing  and  checking  the  transcript  of 
a  public  hearing  is  shifted  from  the 
military  trial  judge  to  the  EIS 
preparation  team. 

am.  The  provision  for  organizing 
speakers  by  subfect  at  a  public  hearing 
has  been  deleted. 

an.  In  addition  to  the  above  specific 
items,  there  have  been  numerous 
grammatical  changes  and  minor 
clarifications  made  to  the  instruction. 

The  Department  of  the  Air  Force  has 
determined  that  this  rule  is  not  a  major 
rule  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  The  Secretary  of  the  Air  Force 
has  certified  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  601-612. 
because  this  rule  does  not  have  a 
significant  economic  impact  on  small 
entities  as  defined  by  the  Act,  and  does 
not  impose  any  obligatory  information 
requirements  beyond  internal  Air  Force 


List  of  Sobfects  in  32  CFR  Part  980 

Environmental  protection, 
Environmental  impact  statements. 
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For  the  reasons  stated  in  the 
preamble,  the  United  States  Air  Force 
proposes  to  revise  32  CFR  part  989  as 
follows: 

PART  986-ENVIRONMENTAL  IMPACT 
ANALYSIS  PROCESS  (BAP) 

Sec. 

989.1  Purpose. 

989.2  Concept 

980.3  Responsibiiltiet. 

989.4  Initial  considerations. 

989.5  Organizational  relationships. 

989.6  Budgeting  and  funding. 

989.7  Requests  from  non-Air  Force  ^encies 
or  entities. 

989.8  Analysis  of  alternatives. 

989.9  Cooperation  and  adoption. 

989.10  Tiering. 

989.11  Combining  EIAP  with  other 
documentation. 

989.12  Air  Force  Form  813  Request  for 
Environmental  Impact  Analysis. 

989.13  Categorical  exclusion. 

989.14  Environmental  assessment 

989.15  Finding  of  no  significant  impact 

989.16  Environmental  impact  statement 

989. 1 7  Notice  of  intent 

989.18  Scoping. 

989.19  Draft  EIS. 

989.20  Final  EIS. 

969.21  Record  of  decUion  (ROD). 

989.22  Mitigation. 

989.23  Contractor  prepared  documents. 

989.24  Public  notification. 

989.25  Base  closure  and  realignment 

989.26  Classifed  actions  (40  CFR  1507.3(c)). 

909.27  Occupational  safety  and  health. 

989.28  Airspace  and  range  proposals. 

989.29  Force  structure  and  unit  move 
proposals. 

989.30  Air  quality. 

989.31  Pollution  prevention. 

989.32  rOoise. 

989.33  Environmental  justice. 

989.34  Special  and  emeigency  procedures. 

969.35  Reporting  requirements. 

989.36  Waivers. 

989.37  Procedures  for  analysis  abroad 

989.38  Requirements  for  analysis  abroad. 
Attachment  1  to  Part  969— Gloassary  of 

References,  Abbreviations,  Acronyms,  and 
Terms. 

Attachment  2  to  Part  989— Categorical 
Exclusions. 

Attachment  3  to  Part  989 — Procedures  for 
Holding  Public  Hearings  on  Drait 
Environmental  Impact  Statements  (EIS). 

Aathorily:  10  U.S.Q  8013. 


fMI.1 

(a)  This  part  implements  the  Air  Force 
Environmental  Impact  Analysis  Process 
(EIAP)  and  provides  procedures  for 
environmental  impact  analysis  both 
within  the  United  States  and  abroad. 
Because  the  authority  for,  and  rules 
governing,  each  aspect  of  the  EIAP  differ 
depending  on  whether  the  action  takes 
place  in  the  United  States  or  outside  the 
United  States,  this  part  provides  largely 
separate  procedures  for  each  type  of 
action.  Consequently,  the  main  body  of 


this  part  deals  primarily  with 
enviroiunental  impact  analysis  undn' 
the  authority  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (Pub.  L.  91-190, 42  United 
States  Code  (U.S.C.)  4321-4347).  -while 
the  primary  procedures  for 
environmental  impact  analysis  of 
actions  outside  the  United  States  in 
accordance  with  Executive  Order  (E.O.) 
12114.  Environmental  Effocts  Abroad  of 
Major  Federal  Actions,  are  contained  in 
§§989.32  and  989.33. 

(b)  The  procedures  in  this  part  are 
essential  to  achieve  and  maintain 
compliance  with  NEPA  and  the  Council 
on  Environmental  Quality  (CEQ) 
Regulations  for  Implementing  the 
Procedural  Provisions  of  the  NEPA  (40 
Code  of  Federal  Regulations  (CFR)  Parts 
1500-1508.  referred  to  as  the  "CEQ 
Regulations").  Further  requirements  are 
contained  in  the  Department  of  Defense 
Directive  (DoDD)  4715.1.  Environmental 
Security.  Department  of  Defense 
Instruction  (DoDI)  4715.9. 
Environmental  Planning  and  Analysis, 
DoDD  5000.1,  Defianse  Acquisition,  and 
Department  of  Defense  5000.2-^. 
Mandatory  Procedures  for  Major 
Defense  Acquisition  Programs  (MDAPs) 
and  Major  Automated  Information 
Systems  (MAIS)  Acquisition  Programs 
with  Change  1.^  To  comply  with  NEPA 
and  complete  the  EIAP.  the  CEQ 
Regulations  and  this  part  must  be  used 
together. 

(c)  Air  Force  activities  abroad  will 
comply  with  this  part.  Executive  Order 
12114.  and  32  CFR  Part  187  (DoDD 
6050.7,  Environmental  Effects  Abroad  of 
Major  Department  of  Defense  Actions, 
March  31, 1979).  To  comply  with  E.O. 
12114  and  complete  the  EIAP,  the 
Executive  Order,  32  CFR  part  187,  and 
this  part  must  be  used  together. 

(dj  Attachment  1  is  a  glossary  of 
references,  abbreviations,  acronyms,  and 
terms.  Refer  to  40  CFR  part  1508  for 
definitions  of  other  terminology  used  in 
this  part 

f9M.2    ConoepL 

(a)  This  part  provides  a  fiBmework  on 
how  to  comply  with  NEPA  and 
Executive  Order  12114  according  to  Air 
Force  Policy  Directive  (AFPD)  32-70.2 
The  Air  Force  specific  procedures  and 
requirements  in  this  part  are  intended  to 
be  used  by  Air  Force  decision  makers  to 
fiilly  comply  with  NEPA  and  the  EIAP. 

(b)  Major  Commands  (MAJCOM) 
provide  additional  implementing 
guidance  in  their  supplemental 


'  Copies  of  tlie  publications  are  available,  at  cost, 
from  the  National  Technical  Information  Service, 
U.S.  Department  of  Commerce,  5285  Port  Royal 
Road.  Springfield.  VA  22161. 

*See  footnote  1  to  S 98fl.l. 


publications  to  this  part.  MAJCOM 
supplements  must  identify  the  specific 
offices  that  have  implementation 
responsibility  and  include  any  guidance 
needed  to  comply  with  this  part  All 
references  to  MA)CON4s  in  this  part 
include  the  Air  National  Guard 
Readiness  Center  (ANGRC)  and  other 
agencies  designated  as  "MA}COM 
equivalent"  by  HQ  USAF. 

«  909.3    ResDonsMIMea. 
(a)  Office  of  the  Secretary  of  the  Air 
Force. 

(1)  The  Depufy  Assistant  Secretary  of 
the  Air  Force  for  Environment  Safefy 
and  Occupational  Health  (SAF/MIQ): 

(i)  Develops  environmental  planning 
policy  and  provides  oversight  of  the 
EIAP  program. 

(ii)  Determines  the  level  of 
environmental  analysis  required  for 
especially  important,  visible,  or 
controversial  Air  Force  proposals  and 
approves  selected  Environmental 
Assessments  (EAs)  and  all 
Environmental  Impact  Statements  (EISs) 
prepared  for  Air  Force  actions,  whethm 
classified  or  unclassified,  except  as 
specified  in  (c)(3)  of  this  section. 

(iii)  Is  the  liaison  on  environmental 
matters  with  Federal  agencies  and 
national-level  public  interest 
organizations. 

(iv)  Ensures  appropriate  offices  in  the 
Office  of  the  Secretary  of  Defense  are 
kept  informed  on  EIAP  matters  of 
Defense-wide  interest 

(2)  The  General  Counsel  (SAF/GC). 
Provides  final  legal  advice  to  SAF/MI, 
HQ  USAF,  and  HQ  USAF  Environment, 
Safety  and  Occupational  Health 
Committee  (ESOHC)  on  EIAP  issues. 

(3)  Office  of  Legislative  Liaison  (SAP/ 
LL): 

(i)  Assists  with  narrowing  and 
defining  key  issues  by  arranging 
consultations  with  congressional 
delegations  on  potentially  sensitive 
actions. 

(ii)  Distributes  draft  and  final  EISs  to 
congressfonal  delegations. 

(iii)  Reviews  and  provides  the  Office 
of  the  Secretary  of  Defense  (OSD)  with 
analyses  of  the  Air  Force  position  on 
proposed  and  enrolled  legislation  and 
executive  department  testimony  dealing 
with  EIAP  issues. 

(4)  Office  of  Public  Affairs  (SAF/PA): 
(i)  Reviews  and  clears  environmental 

documents  in  accordance  with  Air 
Force  Instruction  35-205,  Air  Force    ' 
Security  and  Policy  Review,^  prior  to 
public  release. 

(ii)  Assists  the  environmental 
planning  function  and  the  Air  Force 
Legal  Services  Agency,  Trial  Judiciaiy 


'See  footnote  1  to  $989.1. 
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Division  (AFLSA/JAJT).  in  planning  and 
conducting  public  scoping  meetings  and 
hssrinp. 

(iii)  Ensures  that  public  affairs  aspects 
of  all  EIAP  actions  are  conducted  in 
accordance  with  this  part  and  Air  Force 
Instruction  (AH)  35-202. 
Environmental  Community 
Involvement*. 

(iv)  The  National  Guard  Bureau. 
Office  of  Public  Affairs  (NCB-PA).  wrill 
assume  the  responsibilities  of  SAF/PA 
for  the  EIAP  involving  the  National 
Guard  Bureau.  Air  Directorate. 

(b)  Headquarters  US  Air  Force  (HQ 
USAF).  The  Civil  Engineer  (HQ  USAF/ 
ILE)  is  responsible  for  execution  of  the 
EIAP  program.  The  National  Guard 
Bureau  Air  Directorate  (NGB-CF) 
oversees  the  EIAP  for  Air  National 
Guard  actions. 

(c)  MA)COMs.  the  Air  NaUonal 
Guard.  Field  Operating  Agencies 
(FOAs).  and  Single  Manager  Programs. 
These  organizations  establish 
procedures  that  comply  with  this  part 
wherever  they  are  the  host  unit  for 
preparing  and  using  required 
environmental  documentation  in 
making  decisions  about  proposed 
actions  and  programs  within  their 
commands  or  areas  of  responsibility. 

(1)  Air  Force  Center  for 
Environmental  Excellence  (AFCEE).  The 
AFCEE  Environmental  Conservation 
and  Planning  Directorate  (AFCEE/EC)  is 
available  to  provide  technical  assistance 
and  has  the  capability  to  provide 
contract  support  to  the  proponent.  EPF. 
and  MAICOMs  in  developing  EIAP 
documents. 

(2)  Air  Force  Regional  Environmental 
Offices  (REOs).  REOs  review  non-Air 
Force  environmental  documents  that 
may  have  an  impact  on  the  Air  Force. 
Requests  for  review  of  such  documents 
should  be  directed  to  the  proper  REO 
(Atlanta.  Dallas,  or  San  Francisco)  along 
with  any  relevant  comments.  The  REO: 

(i)  Notifies  the  proponent,  after 
receipt,  that  the  REO  is  the  single  point 
of  contact  for  the  Air  Force  review  of  the 
document. 

(ii)  Requests  comments  from 
potentially  affected  installations. 
MAJCOMs.  the  ANG.  and  HQ  USAF.  as 
appropriate. 

(iii)  Consolidates  comments  into  the 
Air  Force  official  reaponse  and  submits 
the  final  response  to  the  proponent. 

(iv)  Provides  to  HQ  USAF/ILEVP  and 
tfie  appropriate  MAfCOMs  and 
installations  s  copy  of  the  final  response 
and  a  complete  set  of  all  review 
comments. 

(3)  Single  Manager  Acquisition 
Prognuns  (system-related  NEPA).  The 


proponent  Single  Manager  (i.e..  System 
Program  Director.  Materiel  Group 
Managers,  and  Product  Group 
Managers)  for  all  programs,  regardless  of 
acquisition  category,  shall  comply  with 
DoD  5000.2-R.*  SAF/AQR.  as  the  Air 
Force  Acquisition  Executive  Office,  is 
the  final  approval  authority  for  all 
system-related  NEPA  documents.  SAP/ 
AQR  is  responsible  for  acconl)>lishing 
appropriate  Headquarters  EPC/ESOHC 
review.  The  Single  Manager  will  obtain 
appropriate  Product  Center  EPC 
approval  prior  to  forwarding  necessary 
EIAP  docimienU  (i.e..  NOIs  and 
preliminary  draft  and  final  EAs  and 
EISs)  to  SAF/AQR.  The  Single  Manager 
will  allow  for  concurrent  review  of  EIAP 
documento  by  HQ  AFMC/ILEV  and  the 
Operational  Command  (HQ  ACC.  HQ 
AMC.  HQ  AFSPC.  etc.).  The  Single 
Manager  is  responsible  for  budgeting 
and  funding  EIAP  efforts,  including 
EIAP  for  research,  development,  testing, 
and  evaluation  activities. 

(41  Key  Air  Force  Environmental 
ParticipanU.  The  EIAP  must  be 
approached  as  an  integrated  team  effort 
including  key  participants  within  the 
Air  Foica  and  alao  involving  outside 
federal  BBanrins.  state.  Tribal,  and  local 
governments,  interested  outside  parties, 
citizeiu  groups,  and  the  general  public. 
Key  Air  Force  participants  may  include 
the  following  functional  areas,  as  well 
as  others: 
Proponent 
Qvtl  Engintors/Environmental  Planning 

Function 
Staff  ludse  Advocate 
Public  AfEsirs 
Medical  Service  (Bioenvironmental 

Engineer) 
Safety  Office 

Range  and  Airspace  Managers 
Baaes  and  UniU 
Plans  and  Programs 
Logistics 
Personnel 
Legislative  Ljaison 

(d)  Proponent.  Each  office,  unit,  or 
activity  at  any  level  that  initiates  Air 
Force  actions  is  responsible  for 

(1)  The  EIAP  and  shall  ensure 
integration  of  the  EIAP  during  the  initial 
plaiming  stages  of  proposed  actions  so 
that  planning  and  decisions  reflect 
environmental  vslues.  delays  are 
avoided  later  in  the  process,  and 
potential  conflicts  are  precluded. 

(2)  Notifying  the  EPF  of  a  pending 
action  and  completion  Section  I  of  AF 
Form  813.  Prepare  the  Description  Of 
Proposed  Action  and  Alternatives 
(DOPAA)  through  an  interdisciplinary 
team  approach  including  the  EPF  and 
other  key  Air  Force  participants. 


(3)  Identifying  key  decision  points 
and  coordinating  with  the  EPF  on  EIAP 
phasing  to  ensure  that  environment 
documents  are  available  to  the  decision* 
maker  before  the  final  decision  is  made 
and  ensuring  that,  until  the  EIAP  is 
complete,  resources  are  not  committed 
prejudicing  the  selection  of  alternatives 
nor  actions  taken  having  an  adverse 
environmental  impact  or  limiting  the 
choice  of  reasonable  alternatives. 

(4)  Determining,  with  the  EPF,  as 
early  as  possible  whether  to  prepare  an 
EIS.  The  proponent  and  the  EPF  will 
conduct  ah  early  internal  scoping 
process  as  part  of  the  EIAP  process.  The 
internal  scoping  process  should  involve 
key  Air  Force  environmental 
participanU  (See  §  989.3(cM4))  and  other 
Air  Force  offices  as  needed  and 
conclude  with  preparation  of  a  DOPAA. 
For  complex  or  detailed  EAs  or  EISs,  an 
outside  facilitator  trained  in  EIAP  may 
be  used  to  fociu  and  guide  the 
discussion.  Department  of  the  Air  Force 
personnel,  rather  than  contractors, 
should  generally  be  used  to  prepare  the 
DOPAA. 

(5)  Presenting  the  DOPAA  to  the  EPC 
for  review  and  comment. 

(6)  Coordinating  with  the  EPF,  Public 
Afhirs.  and  Staff  Judge  Advocate  prior 
to  organizing  public  or  interagency 
meetings  which  deal  with  EIAP 
elements  of  a  proposed  action  and 
involving  persons  or  agencies  outside 
the  Air  Force. 

'  (7)  Subsequent  to  the  decision  to 
prepare  an  EIS.  assisting  the  EPF  and 
Public  Affairs  Office  in  preparing  a  draft 
Notice  of  Intent  (NOI)  to  prepare  an  EIS. 
All  NOIs  must  be  forwarded  through  the 
MAJCOM  EPF  to  HQ  USAF/ILEV  for 
review  and  publication  in  the  Fedaral 
Wiigiatwr  Publication  in  the  Federal 
Ragistar  is  accomplished  in  accordance 
with  AFI  37-120.  Federal  Register." 
(See  §989.17.) 

(8)  Ensuring  that  proposed  actions  are 
implemented  as  described  in  the  final 
EIAP  decision  documents. 

(e)  Environmental  Planning  Function 
(EPF).  At  every  level  of  command,  the 
EPF  is  one  of  the  key  Air  Force 
participants  responsible  for  the  EIAP. 
The  EPF  can  be  the  environmental  flight 
within  a  civil  engineer  squadron,  a 
separate  environmental  management 
office  at  an  installation,  the  ILEV  at 
MAICOMs,  or  an  equivalent 
environmental  function  located  with  a 
program  office.  The  EPF: 

(1)  Supports  the  EIAP  by  bringing  key 
participants  in  st  the  beginning  of  a 
proposed  action  and  involving  them 
throughout  the  EIAP.  Key  participants 


•SwiooUMMal  lo$9ee.l. 
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play  an  important  role  in  defining  and 
focusing  key  issues  at  the  initial  stage. 

(2)  At  the  request  of  the  proponent, 
prepares  environmental  documents 
using  an  interdisciplinary  approach,  or 
obtains  technical  assistance  through  Air 
Force  channels  on  contract  support. 
Assists  the  proponent  in  obtaining 
review  of  enviroiunental  documents. 

(3)  Assists  the  proponent  in  preparing 
a  (DOPAA)  and  actively  supports  the 
proponent  during  all  phases  of  the 
EIAP. 

(4)  Evaluates  proposed  actions  and 
completes  Section  U  and  in  of  AF  Form 
813,  Request  for  Environmental  Impact 
Analysis,  subsequent  to  submission  by 
the  proponent  and  determines  whether 
a  Categorical  Exclusion  (CATEX) 
applies.  The  responsible  EPF  member 
signs  the  AF  Form  813  certification. 

(5)  Identifies  and  documents,  with 
technical  advice  fiom  the 
Bioenvironmental  Engineer  and  other 
staff  members,  environmental  quality 
standards  that  relate  to  the  action  under 
evaluation. 

(6)  Supports  the  proponent  in 
preparing  environmental  documents,  or 
obtains  technical  assistance  through  Air 
Force  channels  or  contract  support  and 
adopts  the  documents  as  official  Air 
Force  papers  when  completed  and 
approved. 

(7)  Ensiu^s  the  EIAP  is  conducted  on 
base-level  and  MAJCOM-level  plans, 
including  contingency  plans  for  the 
training,  movement,  and  operations  of 
Air  Force  personnel  and  equipment. 

(8)  Prepares  the  Notice  of  Intent  (NOI) 
to  prepare  an  EIS  with  assistance  fiom 
the  proponent  and  the  Public  AfEairs 
Office. 

(9)  Prepares  applicable  portions  of  the 
Certificate  of  Compliance  for  each 
military  construction  project  according 
to  AFI  32-1021,  Planning  and 
Programming  of  Facility  Construction 
Projects.' 

(10)  Submits  one  hard  copy  and  one 
electronic  copy  of  the  final  EA/Finding 
Of  No  Significant  hnpact  (FONSI)  and 
EIS/Record  of  Decision  (ROD)  to  the 
Defense  Technical  Information  Center. 

(f)  Environmental  Protection 
Committee  (EPC).  The  EPC  helps 
commanders  assess,  review  and  approve 
EIAP  docxunents  in  accordance  witfi 
AFI  32-7005,  Environmental  Protection 
Committee.' 

(g)  Staff  Judge  Advocate  (SJA).  The 
Staff  Judge  Advocate: 

(1)  Advises  the  proponent.  EPF,  and 
EPC  on  CATEX  determinations  and  the 
legal  sufficiency  of  environmental 
documents. 


'  Sea  foolnole  1  to  §  980.1. 
•S«e  footnote  1  to  $989.1. 


(2)  Advises  the  EPF  diuing  the 
scoping  process  of  issues  that  should  be 
addressed  in  EIS's  and  on  procedures 
for  the  conduct  of  public  hearings. 

(3)  Coordinates  tne  appointment  of 
the  independent  bearing  officer  with 
AFLSA/JAJT  and  provides  support  for 
the  hearing  officer  in  cases  of  public 
hearings  on  the  draft  EIS.  The 
proponent  pays  administrative  and 
Temporary  Duty  (TOY)  costs.  The 
hearing  officer  presides  at  hearings  and 
makes  final  decisions  regarding  hearing 
procedures. 

(4)  Promptly  refers  all  matters  causing 
or  likely  to  cause  substantial  public 
controversy  or  litigation  through 
channels  to  AFLSA/JACE  (or  NGB-JA). 

(h)  Public  Afhirs  Officer.  This  officer: 

(1)  Advises  the  EPF.  the  EPC.  and  the 
proponent  on  public  afEairs  activities  on 
proposed  actions  and  reviews 
environmental  documents  for  public 
involvement  issues; 

(2)  Advises  the  EPF  of  issues  and 
competing  interests  that  should  be 
addressed  in  the  EIS  or  EA. 

(3)  Assists  in  preparation  of  and 
attends  public  meetings  or  media 
sessions  on  environmental  issues. 

(4)  Prepares,  coordinates,  and 
distributes  news  releases  and  other 
public  information  materials  related  to 
the  proposal  and  associated  EIAP 
dociunents. 

(5)  Notifies  the  media  (television, 
radio,  newspaper)  and  purchases 
advertisements  when  newspapers  will 
not  run  notices  free  of  charge.  The  EPF 
will  fund  the  required  advertisements. 

(6)  Determines  and  ensures  Security 
Review  requirements  are  met  for  all 
information  proposed  for  public  release. 

(7)  For  more  comprehensive 
instructions  about  public  affairs 
activities  in  environmental  matters,  see 
AFI  35-202.9 

(i)  Medical  Service.  The  Medical 
Service,  represented  by  the 
Bioenvironmental  Engineer,  provides 
technical  assistance  to  EPF's  in  the  areas 
of  environmental  health  standards, 
environmental  effects,  and 
environmental  monitoring  capabilities. 
The  Air  Force  Armstrong  Laboratory, 
Occupational  and  Environmental  Health 
Directorate,  provides  additional 
technical  support. 

(j)  Safety  Office.  The  Safety  Office 
provides  technical  review  and 
assistance  to  EPFs  to  ensure 
consideration  of  safety  standards  and 
requirements. 

§989.4    Initial  conaiderationa. 

Air  Force  personnel  will: 

(a)  Consider  and  document 
environmental  effects  on  proposed  Air 


■See  footnote  1  to  S  989.1. 


Force  actions  throtigh  AF  Forms  813, 
EAs,  FONSIs,  EISs,  EIS  (RODs),  and 
documents  prepared  according  to  E.O. 
12114. 

(b)  Evaluate  proposed  actions  for 
possible  CAlliX  firom  environmental 
impact  analysis  (attachment  2). 

(c)  Make  environmental  dociunents, 
comments,  and  responses,  including 
those  of  other  federal  agencies,  state, 
Tribal,  and  local  governments,  and  the 
public,  part  of  the  record  available  Cor 
review  and  use  at  all  levels  of  decision 

making 

(d)  Review  the  specific  altnnatives 
analyzed  in  the  EIAP  when  evaluating 
the  proposal  prior  to  decision  mnlring 

(e)  Ensure  that  alternatives  to  be 
considered  by  the  decision-maker  are 
both  reasonable  and  within  the  range  of 
alternatives  analyzed  in  the 
environmental  documents. 

(f)  Pursue  the  objective  of  furthering 
foreign  policy  and  national  seciuity 
interests  while  at  the  same  time 
considering  important  environmental 
factors. 

(g)  Consider  the  environmental  effects 
of  actions  that  affect  the  global 
commons. 

(h)  Determine  whether  any  foreign 
government  should  be  informed  of  the 
availability  of  environmental 
documents.  Formal  arrangements  with 
foreign  governments  concerning 
environmental  matters  and 
communications  with  foreign 
governments  concerning  environmental 
agreements  will  be  coordinated  with  the 
Department  of  State  by  the  Deputy 
Assistant  Secretary  of  the  Air  Force  for 
Environment,  Safety,  and  Octnipational 
Health  (SAF/MIQ)  through  the  Assistant 
Secretary  of  Defense.  This  coordination 
requirement  does  not  apply  to  informal 
working-level  communications  and 
arrangements. 

§989.5    Organizational  raialionsMpa. 

The  host  EPF  manages  the  EIAP  using 
an  interdisciplinary  team  approach. 
This  is  especially  important  for  tenant- 
proposed  actions,  because  the  host 
command  is  responsible  for  the  EIAP  for 
actions  related  to  the  host  command's 
installations. 

(a)  The  host  command  prepares 
environmental  documents  internally  or 
directs  the  host  base  to  prepare  the 
environmental  documents. 
Environmental  document  preparation 
may  be  by  contract  (requiring  the  tenant 
to  fimd  the  EIAP).  by  the  tenant  unit,  or 
by  the  hi)st.  Regardless  of  the 
preparation  method,  the  host  command 
will  ensure  the  required  environmental 
analysis  is  accomplished  before  a 
decision  is  made  on  the  proposal  and  an 
action  is  undertaken.  Support 
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agreements  should  provide  specific 
procedures  to  ensure  host  oversight  of 
tenant  compliance,  tenant  funding  or 
reimbursement  of  host  EIAP  costs,  and 
tenant  compliance  with  the  EIAP 
regardless  of  the  tenant  not  being  an  Air 
Force  organization. 

(b)  For  aircraft  beddown  and  unit 
realignment  actions,  program  elements 
are  identified  in  the  Program  Obiective 
Memorandum.  Subsequent  Programs 
Change  Requests  must  include  AF  Form 
813. 

(c)  To  ensure  timely  initiation  of  the 
EIAP.  SAF/AQ  forwaids  information 
copies  of  all  Mission  Need  Statements 
and  System  Operational  Requirements 
Documents  to  SAF/MIQ.  HQ  USAF/ 
ILEV  (or  ANGRC/CEV).  the  Air  Force 
Medical  Operations  Agency.  Aerospace 
Medicine  Office  (AFMOA/SG).  and  the 
affected  MA|COM  EPFs. 

(d)  The  MAJCOM  of  the  scheduling 
unit  managing  affected  airspace  is 
respon.sible  for  preparing  and  approving 
environmental  analyses. 

§MS.C    ButlQitiVtnQ  uni  tuwMoy. 

Contract  EIAP  efforts  are  proponent 
MAJCOM  responsibilities.  Each  vear. 
the  EPF  programs  for  anticipaiad  out- 
year  EIAP  workloads  based  on  inputs 
from  command  prop>onents.  If 
proponent  offices  exceed  the  budget  in 
a  given  year  or  identify  unforeseen 
requirements,  the  proponent  offices 
must  provide  the  remaining  funding. 

I  Mai7    RaquesU  from  Non-Air  Force 
)  Of  anUtlea. 


submit  draft  EAs  for  their  proposed 
actions,  except  for  actions  deecribed  in 
$  989. 16(a)  and  (b).  or  for  actions  the 
EPF  has  reason  to  believe  will 
ultimately  require  an  EIS.  For  EISs  the 
EPF  has  the  responsibility  to  prepare  the 
environmental  document,  although 
responsibility  for  funding  remains  with 
the  requester.  The  fact  that^the  requester 
has  prepared  environmental  documents 
at  its  own  expense  does  not  commit  the 
Air  Force  to  allow  or  undertake  the 
proposed  action  or  its  alternatives.  The 
requester  is  not  entitled  to  any 
preference  over  other  potential  parties 
with  whom  the  Air  Force  might  contract 
or  make  similar  arrangements. 

(c)  Ln  no  event  is  the  requester  who 
prepares  or  funds  an  environmental 
analysis  entitled  to  reimbursement  from 
the  Air  Force.  When  requesters  prepare 
environmental  documents  outside  the 
Air  Force,  the  Air  Force  must 
independently  evaluate  and  approve  the 
scope  and  content  of  the  environmental 
analyses  before  using  the  analyses  to 
fulfill  EIAP  requirements.  Any  outside 
environmental  analysis  must  evaluate 
reasonable  alternatives  as  defined  in 
§989.8. 


Non-Air  Force  agencies  or  entities 
may  request  the  Air  Force  to  undertake 
an  action,  such  as  issuing  a  permit  or 
outleasing  Air  Force  property,  that  may 
primarily  benefit  the  requester  or  an 
agency  other  than  the  Air  Force.  The 
EPF  and  other  Air  Force  staff  elements 
must  identify  such  requests  and 
coordinate  with  the  proponent  of  the 
non-Air  Force  proposal,  as  well  as  with 
concerned  state.  Tribal,  and  local 
governments. 

(a)  Air  Force  decisions  on  such 
proposals  must  take  into  consideration 
the  pdantial  environmental  impacts  of 
the  appUcant's  proposed  activity  (as 
described  in  an  Air  Force  environmental 
document),  insofar  as  the  proposed 
action  involves  Air  Force  property  or 
programs,  or  requires  Air  Force 
approval. 

(d)  The  Air  Force  may  require  the 
requester  to  prepare,  at  the  requester's 
expense,  an  analysis  of  environmental 
impacts  (40  CFR  1506.5).  or  the 
requester  may  be  required  to  pay  for  an 
EA  or  EIS  to  be  prepared  by  a  contractor 
selected  and  supervised  by  the  Air 
Force.  The  EPF  may  permit  requestera  to 


|Mt.t   Analyalsol 

The  Air  Force  must  analyze 
reasonable  alternatives  to  the  proposed 
action  and  the  "no  action"  alternative  in 
all  EAs  and  EISs.  as  fully  as  the 
proposed  action  alternative. 

(aj  "Reasonable"  alternatives  are 
those  that  meet  the  underlying  purpose 
and  need  for  the  proposed  action  and 
that  would  cause  a  reasonable  person  to 
inquire  further  before  choosing  a 
particular  course  of  action.  Reasonable 
alternatives  are  not  limited  to  those 
directly  within  the  power  of  the  Air 
Force  to  implement.  They  may  involve 
another  government  agency  or  military 
service  to  assist  in  the  proiect  or  even 
to  become  the  lead  agency.  The  Air 
Force  must  also  consider  reasonable 
alternatives  raised  during  the  scoping 
prooeaa  (see  f  989. 18)  or  suggested  by 
others,  as  well  as  combinations  of 
alternatives.  The  Air  Force  need  not 
analyze  highly  speculative  alternatives, 
such  as  those  requiring  a  major,  unlikely 
change  in  law  or  governmental  policy. 
If  the  Air  Force  identifies  a  large 
number  of  reasonable  alternatives,  it 
may  limit  altemativaa  aakcted  for 
detailed  environmental  analysis  to  a 
reasonable  range  or  to  a  reasonable 
number  of  examples  covering  the  full 
spectrum  of  alternatives. 

(b)  The  Air  Force  may  expressly 
eliminate  alternatives  from  detailed 
analysis,  based  on  reasonable  selection 
standards  (for  example,  operational, 
technical,  or  environmental  standards 


suitable  to  a  particular  project),  hi 
consultation  with  the  EPF.  proponents 
may  develop  written  selection  standards 
to  firmly  establish  what  is  a 
"reasonable"  alternative  for  a  particular 
project,  but  they  must  not  so  narrowly 
define  these  standards  that  they 
unnecessarily  limit  consideration  to  the 
proposal  initially  favored  by 
proponents.  This  discussion  of 
reasonable  alternatives  applies  equally 
to  EAs  and  EISs. 

(c)  Except  in  those  rare  instances 
where  excused  by  law.  the  Air  Force 
must  always  consider  and  assess  the 
environmental  impacts  of  the  "no 
action"  alternative.  "No  action"  may 
mean  either  that  current  management 
practice  will  not  change  or  that  the 
proposed  action  will  not  take  place.  If 
no  action  would  result  in  other 
predictable  actions,  those  actions 
should  be  discussed  within  the  no 
action  alternative  section.  The 
discussion  of  the  no  action  alternative 
and  the  alternatives  should  be 
comparable  in  detail  to  that  of  the 
proposed  action. 

I9M.9    Cooperation  and  adoption. 

(a)  Lead  and  Cooperating  Agency  (40 
CFR  1501.5-1501.6).  When  the  Air 
Force  is  a  cooperating  agency  in  the 
preparation  of  an  EIS.  the  Air  Force 
reviews  and  approves  principal 
environmental  documents  within  the 
EIAP  as  if  they  were  prepared  by  the  Air 
Force.  The  Air  Force  executes  a  ROD  for 
its  program  decisions  that  are  based  on 
an  EIS  for  which  the  Air  Force  is  a 
cooperating  agency.  The  Air  Force  may 
also  be  a  lead  or  cooperating  agency  on 
an  EA  using  similar  procedures,  but  the 
MAJCOM  EPC  retains  approval 
authority  unless  otherwise  directed  by 
HQ  USAF.  Before  invoking  provisions 
of  40  CFR  1501.5(e).  the  lowest 
authority  level  possible  resolves 
disputes  concerning  which  agency  is  the 
lead  or  cooperating  agency. 

(b)  Adoption  of  EA  or  EIS.  The  Air 
Force,  even  though  not  a  cooperating 
agency,  may  adopt  an  EA  or  EIS 
prepared  by  another  eiitity  where  the 
proposed  action  is  substantially  the 
same  as  the  action  described  in  the  EA 
or  EIS.  In  this  case,  the  EA  or  EIS  must 
be  recirculated  as  a  final  EA  or  EIS  but 
the  Air  Force  must  inde{>endently 
review  the  EA  or  EIS  and  determine  that 
it  is  current  and  that  it  satisfies  the 
requirements  of  this  part.  The  Air  Force 
then  prepares  its  own  FONSI  or  ROD,  as 
the  case  may  be.  In  the  situation  where 
the  proposed  action  is  not  substantially 
the  same  as  that  described  in  the  EA  or 
the  EIS.  the  Air  Force  may  adopt  the  EA 
or  EIS.  or  a  portion  thereof,  by 


Faderal  Regtoter  /  Vol.  62.  No.  247  /  Wednesday.  December  24.  1997  /  Proposed  Rules       67311 


circulating  the  EA  or  EIS  as  a  draft  and 
then  preparing  the  final  EA  or  EIS. 

ftM.10    Tlarlno. 

The  Air  Force  should  use  tiered  (40 
CFR  1502.20)  environmental 
documents,  and  environmental 
documents  prepared  by  other  agencies, 
to  eliminate  repetitive  discussions  of  the 
same  issues  and  to  focus  on  the  issues 
relating  to  specific  actions.  If  the  Air 
Force  adopts  another  Federal  agency's 
environmental  document,  submaquent 
Air  Force  environmental  dociunents 
may  also  be  tiered. 


f  MMlCombMng  EIAP  wtlh  olhar 

dooumantaHon. 

(a)  The  EPF  combines  environmental 
anal]rsis  with  other  related 
documentation  when  practicable  (40 
CFR  1506.4)  following  the  procedures 
prescribed  by  the  CEQ  regulations  and 
thispart 

(b)  The  EPF  must  integrate 
comprehensive  planning  (AFI 32-7062, 
Air  Force  Comprehensive  Plaiming  *<>) 
with  the  requirements  of  the  EIAP.  Prior 
to  making  a  decision  to  proceed,  the 
EPF  must  analyze  the  environmental 
impacts  that  could  result  from 
implementation  of  a  proposal  identified 
in  the  comprehensive  plan. 

It   AlrFonmtia, 


The  Air  Force  uses  AF  Form  813  to 
document  the  need  for  environmental 
analysis  or  for  certain  CATEX 
determinations  for  proposed  actions. 
The  form  helps  narrow  and  fbciu  the 
issues  to  potential  environmental 
impacts.  AF  Form  813  must  be  retained 
with  the  EA  or  EIS  to  record  the 
focusing  of  environmental  issues.  The 
rationale  for  not  addressing 
environmental  issues  must  also  be 
recorded  in  the  EA  or  EIS. 


(a)  CATEXs  define  those  categories  of 
actions  that  do  not  individually  or 
cumulatively  have  potential  for 
significant  efEect  on  the  environment 
and  do  not,  therefore,  require  further 
environmental  analysis  in  an  EA  or  an 
EIS.  The  list  of  Air  Force-approved 
CATEXs  is  in  attachment  2. 
Supplements  to  this  part  may  not  add 
CAi'eXs  or  expand  the  scope  of  the 
CATEXs  in  attachment  2. 

(b)  Characteristics  of  categories  of 
actions  that  usually  do  not  require 
either  an  EIS  or  an  EA  (in  the  absence 
of  extraordinary  circumstances)  include: 

(1)  Minimal  adverse  effect  on 
environmental  quality. 


">Sae  footnou  1  to  SM9.1. 


(2)  No  significant  change  to  existing 
environmental  conditions. 

(3)  No  significant  ctunulative 
environmental  impact 

(4)  Socioeconomic  effects  only. 

(5)  Similarity  to  actions  previously 
assessed  and  found  to  have  no 
significant  environmental  impacts. 

(c)  CATEXs  apply  to  actions  in  the 
United  States  and  abroad.  General 
exemptions  specific  to  actions  atsoad 
are  in  32  CFR  part  187.  The  EPF  or  other 
decision-maker  forwards  requests  for 
additional  exemption  determinations  for 
actions  abroad  to  HQ  USAF/ILEV  with 

a  justification  letter. 

(d)  Normally,  any  decision-making 
level  may  detomine  the  applicability  of 
a  CATEX  and  need  not  formally  record 
the  determination  on  AF  Form  813  or 
elsewhere,  except  as  noted  in  the 
CATEX  list 

(e)  Application  of  a  CATEX  to  an 
action  does  not  eliminate  the  need  to 
meet  air  conformity  requirements  (see 
§989.28). 

f9at.14    EmrtferananW  aaeeeamant 

(a)  When  a  [Hoposed  action  is  one  not 
usually  requiring  an  EIS  but  is  not 
categorically  excluded,  the  EPF 
supports  the  proponent  in  preparing  an 
EA  (40  CFR  1508.9).  Every  EA  must  lead 
to  either  a  FONSI,  a  decision  to  prepare 
an  EIS,  or  no  decision  on  the  prop<Mal. 

(b)  Whenever  a  proposed  action 
usually  requires  an  EIS.  the  EPF 
responsible  for  die  EIAP  may  prepare  an 
EA  to  definitively  determine  if  an  EIS  is 
required  based  on  the  analysis  of 
environmental  impacts.  Alternatively, 
the  EPF  may  choose  to  bypass  the  EA 
and  proceed  with  preparation  of  an  EIS. 

(ci  An  EA  is  a  written  analysis  that 

(1)  Provides  analysis  sufficient  to 
determine  whether  to  prepare  an  EIS  or 
aFONSL 

(2)  Aids  the  Air  Force  in  complying 
with  the  NEPA  when  no  EIS  is  required. 

(d)  The  length  of  an  EA  should  be  as 
short  and  concise  as  possible,  while 
matching  the  magnitude  of  the  proposal. 
An  EA  briefly  discusses  the  need  for  the 
proposed  action,  reasonable  alternatives 
to  the  proposed  action,  the  aCfiBcted 
environment,  the  environmental 
impacts  of  the  proposed  action  and 
altmnatives  (including  the  "no  action" 
alternative),  and  a  lis&ig  of  agencies 
and  persons  consulted  during 
preparation.  The  EA  should  not  contain 
long  descriptions  or  lengthy,  detailed 
data.  Rather,  incorporate  by  reference 
background  data  to  support  the  concise 
discussion  of  the  proposal  and  relevant 
issues. 

(e)  The  format  for  the  EA  may  be  the 
same  as  the  EIS.  The  alternatives  section 
of  an  EA  and  an  EIS  are  similar  and 


should  follow  the  alternatives  analysis 
guidance  outiined  in  §  989.8. 

(f)  The  EPF  should  design  the  EA  to 
focilitete  rapidly  transforming  the 
document  into  an  EIS  if  the 
environmental  analysis  reveals  a 
significant  impact 

(g)  EAs  for  actions  where  the  Air 
Force  has  wetlands  or  floodplains 
compliance  responsibilities  (E.0. 11988 
and  E.0. 11990)  require  SAF/MIQ 
approval.  As  a  finding  contained  in  the 
draft  FONSI,  a  Fhiding  of  No  Practicable 
Alternative  (FONPA)  must  be  submitted 
(five  hard  copies  and  an  electronic 
veraion)  through  die  MA|OOM  EPF  to 
HQ  USAF/ILEVP  when  the  alternative 
selected  is  located  in  wetlands  or 
floodplains.  and  must  discuss  why  no 
other  practicable  alternative  exists  to 
avoid  impacts.  See  AFI  32-7064, 
IntegmttUd  Natural  Resources 
Management*^. 

(h)  EAs  and  accompanying  PONSIs 
that  require  the  Air  Force  to  make  Clean 
Air  Act  General  Confcwmity 
Determinations  shall  be  submitted  (five 
hard  copies  and  an  electronic  veraion) 
through  the  MAJCOM  EPF  to  HQ  USAF/ 
ILEVP  for  SAF/MIQ  approval.  SAF/MIQ 
signs  all  Genoal  Conformity 
Determinations  and  will  also  sign  the 
companion  FONSIs,  when  requested  by 
die  MAJGOM  (see  §  989.30). 

(i)  In  cases  potentially  involving  a 
hig^  d^ree  of  controversy  or  Air  foioe- 
wide  concern,  the  MA|0OM,  after 
consultation  mth  HQ  USAF/ILEVP, 
may  request  HQ  USAF  ESOHC  review 
and  approval  of  an  EA.  or  HQ  USAF 
may  direct  the  MA|COM  to  forward  an 
EA  (five  hard  copies  and  an  electronic 
veraion)  for  HQ  USAF  ESOHC  review 
and  approval. 

(j)  As  a  minimum,  the  fblfowing  EAs 
require  MAJCOM  approval  because  they 
involve  topics  of  special  importance  ta 
interest  Unless  directed  otherwise  by 
HQ  USAF/ILEVP,  the  installation  EPF 
must  forward  the  following  types  of  EAs 
to  the  MAJCOM  EPF,  along  with  an 
unsigned  draft  FONSI:  {MAJCCMm  can 
require  other  EAs  receive  MAJCOM 
approval  in  addition  to  those  types 
specified  here.) 

(1)  All  EAs  on  non-Air  Force 
proposals  that  require  an  Air  Force 
decision,  such  as  use  of  Air  Force 
property  for  highways,  space  ports  and 
joint-use  prop<Mals. 

(2)  EAs  where  mitigation  to 
insignificance  is  accomplished  in  lieu  of 
initiating  an  EIS  (§  989.22(c)). 

(k)  A  tew  examples  of  actions  that 
normally  require  preparation  of  an  EA 
(except  as  indicated  in  the  CATEX  list) 
include: 


■  Sm  footnote  1  to  $980.1 
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(1)  Public  land  withdrawals  of  lam 
than  S.OOO  aoM. 

(2)  Minor  mission  reaKgnmants  and 
aircraft  beddo%vn8. 

(3)  New  building  coostruction  on  base 
within  developed  areas. 

(4)  Minor  modifications  to  Military 
Operating  Areas  (MOAs).  air-to-ground 
weapons  ranges,  and  military  training 
routes. 

(1)  The  Air  Force  proponent  «vill 
involve  other  fodersl  agencies,  state. 
Tribal,  and  local  governments,  and  the 
public  in  the  preparation  of  EAs  (40 
CFR  1501.4(b)  and  1506.6).  The  extent 
of  involvement  usually  coincides  with 
the  magnitude  and  complexity  of  the 
proposed  action  and  its  potentiel 
environiaental  eHact  on  the  aree.  For 
proposed  actions  described  in 
S0S9.15(e)(2).  use  either  the  scoping 
ptooeas  described  in  §  989. 18  or  the 
public  notice  process  in  S  980.24. 


}Mt.15    FIndkiQ  of  no  slQnNtoent  linpect. 

(a)  The  FONSI  (40  CFR  §  1508.13) 
briefly  describes  why  an  action  would 
not  have  a  significant  effect  on  the 
environment  and  thus  will  not  be  the 
subject  of  an  EIS.  The  FONSI  must 
summarize  the  EA  or,  preferably,  have 
it  attached  and  incorporated  by 
reference,  and  must  note  any  other 
environmental  documents  related  to  the 
action. 

(b)  If  the  EA  is  not  incorporated  by 
reference,  the  FONSI  must  include: 

(1)  Name  of  the  action. 

(2)  Brief  description  of  the  action 
(including  alternatives  considered  and 
the  chosen  alternative). 

(3)  Brief  discussion  of  anticipated 
environmental  effects. 

(4)  Conclusions  leading  to  the  FONSI. 

(5)  All  mitigation  actions  that  will  be 
adopted  with  implementation  of  the 
proposal  (see  §  989.22). 

(c)  Keep  FONSIs  as  brief  as  possible. 
Only  rarely  should  FONSIs  exceed  two 
typewritten  pages.  Stand-alone  FONSIs 
without  an  attached  EA  may  be  longer. 

(d)  For  actions  of  regional  or  local 
interest,  disseminate  the  FONSI 
according  to  §  989.23.  The  MAJCOM 
and  NOB  are  responsible  for  release  of 
FONSIs  to  regional  offices  of  Federal 
agencies,  the  state  single  point  of 
contact  (SPOC),  and  state  agencies 
concurrent  with  local  release  by  the 
installations. 

(e)  The  EPF  must  make  the  EA  and 
unsigned  FONSI  available  to  the 
affected  public  and  provide  the  EA  and 
unsigned  FONSI  to  organizations  and 
individuals  requesting  them  and  to 
whomever  the  proponent  or  the  EPF  has 
reason  to  believe  is  interested  in  the 


action,  unless  disclosure  is  precluded 
for  security  classification  reasons.  Draft 
EAs  and  unsigned  draft  FONSIs  will  be 
clearly  identified  as  drafb  and 
distributed  via  cover  letter  which  will 
explain  their  purpose  and  need.  The 
EPF  provides  a  copy  of  the  documents 
without  cost  to  organizations  and 
individuals  requesting  them,  the  FONSI 
transmittal  date  (date  of  letter  of 
transmittal)  to  the  state  SPOC  or  othw 
equivalent  agency  is  the  ofBdal 
notification  date. 

(1)  Before  the  FONSI  is  signed  and  the 
action  is  implemented,  the  EPF  should 
allow  sufficient  time  to  receive 
comments  from  the  public.  The  time 
period  will  reflect  the  magnitude  of  the 
propoeed  action  and  its  potential  for 
controversy.  The  greater  the  magnitude 
of  the  proposed  action  or  its  potential 
for  controversy,  the  longer  the  time  that 
must  be  allowed  for  public  review. 
Mandatory  review  periods  for  certain 
defined  actions  are  contained  in 

§  989.15(e)(2).  These  are  not  all 
inclusive  but  merely  specific  examfrfea. 
In  every  case  where  an  EA  and  FONSI 
are  prepared,  the  proponent  and  EPF 
must  determine  how  much  time  will  be 
allowed  for  public  review.  In  all  cases, 
other  than  classified  actions,  a  public 
review  period  should  be  the  norm 
unless  cleariy  unnecessary  due  to  the 
lack  of  potential  controversy. 

(2)  In  the  following  circumstances,  the 
EA  and  unsigned  FONSI  are  made 
available  for  public  review  for  at  least 
30  days  before  FONSI  approval  and 
implementing  the  action  (40  CFR 
1501.4(e)(2)): 

(i)  When  the  proposed  action  is.  or  is 
closely  similar  to,  one  that  usually 
requires  preparation  of  an  EIS  (see 
$989.16). 

lii)  If  it  is  an  unusual  case,  a  new  kind 
of  action,  or  a  precedent-setting  case  in 
terms  of  its  potential  environmental 
impacts. 

(iii)  If  the  proposed  action  would  be 
located  in  a  flocxlplain  or  wetland. 

(iv)  If  the  action  is  mitigated  to 
insignificance  in  the  FONSI,  in  lieu  of 
an  EIS  §  989.22(c)). 

(v)  If  the  proposed  action  is  a  change 
to  airspace  use  of  designation. 

(vi)  If  the  proposed  action  would  have 
a  disproportionately  high  and  adverse 
environmental  efCsct  on  minority  and 
low-income  populations. 

(f)  As  a  general  rule,  the  same 
organizational  level  that  prepares  the 
EA  also  reviews  and  recommends  the 
FONSI  for  approval  by  the  EPC. 
MAJCOMs  may  decide  the  level  of  EA 
approval  and  FONSI  signature,  except 
as  provided  in  §  989.14(g). 


(9M>16    Environmental  Impect  stetament. 

(a)  Certain  classes  of  environmental 
impacts  normally  require  preparation  of 
an  EIS  (40  CFR  part  1501.4).  These 
include,  but  are  not  limited  to: 

(1)  Potential  for  significant 
degradation  of  the  environment. 

(2)  Potential  for  significant  threat  or 
hazard  to  public  health  or  safety. 

(3)  Substantial  environmental 
controversy  concerning  the  significance 
or  nature  of  the  environmental  impact  of 
a  proposed  action. 

(b)  Certain  other  action  normally,  but 
not  always,  require  and  EIS.  These 
include,  but  are  not  limited  to: 

(1)  Public  land  withdrawals  of  over 
5.000  acres  (Engle  Act.  43  U.S.C  155- 

158). 

(2)  Establishment  of  new  air-to- 
ground  weapons  ranges. 

(3)  Site  selection  of  new  airfields. 

(4)  Site  selection  of  major 
installations. 

(5)  Development  of  major  new 
weapons  systems  (at  decision  points 
that  involve  demonstration,  validation, 
production,  deployment,  and  area  or 
site  selection  for  deployment). 

(6)  Establishing  or  expanding 
supersonic  training  areas  overland 
below  30.000  feet  MSL  (mean  sea  levels 

(7)  Disposal  and  reuse  of  closing 
installations. 

{9IB.17    Notloe  Qv  NileiiC 

The  EPF  miist  fumiah,  through  the 
MAJCOM.  to  HQ  USAF/ILEV  the  NOI 
(40  CFR  1508.22)  describing  the 
proposed  action  for  congressional 
notification  and  publication  in  the 
Federal  Register.  The  EPF,  through  the 
host  base  public  a%irs  office,  will  also 
provide  the  approved  NOI  to 
newspapers  and  other  media  in  the  area 
potentially  affected  by  the  proposed 
action.  The  EPF  must  provide  copies  of 
the  notice-to  the  SPOC  and  must  also 
distribute  it  to  requesting  agencies, 
oiganizations.  and  individuals.  Along 
with  the  draft  NOI.  the  EPF  must  also 
forward  the  completed  EXDPPA.  through 
the  MAJCOM,  to  HQ  USAF  for 
information. 

f  Mt.18    Scoping. 

(a)  After  publication  of  the  NOI  for  an 
EIS.  the  EPF  must  initiate  the  public 
scoping  process  (40  CFR  1501.7)  to 
determine  the  scope  of  issues  to  be 
addressed  and  to  help  identify 
significant  environmental  issues  to  be 
analyzed  in  depth.  Methods  of  scoping 
range  from  soliciting  written  comments 
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to  conducting  pubic  scoping  meetings 
(see  40  CFR  1501.7  and  1506.6(e)).  The 
scoping  process  is  an  iterative,  pro- 
active process  of  communicating  with 
individual  citizens,  neighborhood, 
community,  and  local  leaders,  public 
interest  groups,  congressional 
delegations,  state.  Tribal,  and  local 
governments,  and  federal  agencies.  The 
scoping  process  must  start  prior  to 
official  public  scoping  meetings  and 
continue  through  to  preparation  of  the 
draft  EIS.  The  purpose  of  this  process  is 
to  de-emphasize  insignificant  issues  and 
focus  the  scope  of  the  environmental 
analysis  on  significant  issues  (40  CFR 
1500.4(g)).  Additionally,  scoping  allows 
eariy  and  more  meaningful  participation 
by  tlw  public.  The  result  of  scoping  is 
that  the  proponent  and  EPF  determine 
the  range  of  actions,  alternatives,  and 
impacts  to  be  considered  in  the  EIS  (40 
CFR  1508.125).  The  EPF  must  send 
plans  for  scoping  meetings  to  AF/ILEV 
(or  ANGRC/CEV)  for  SAF/MIQ 
concurrence  no  later  than  30  days  before 
the  first  scoping  meeting.  Scoping 
meeting  plans  are  similar  in  content  to 
public  hearing  plans  (see  attachment  3). 
Public  scoping  meetings  should 
generally  be  held  at  locations  not  on  the 
installation. 

(b)  Where  it  is  anticipated  the 
proposed  action  and  its  alternatives  will 
affect  minority  and  low-income 
populations,  special  efforts  shall  be 
made  to  reach  these  populations.  This 
might  include  special  informational 
meetings  or  notices  in  minority  and 
low-income  areas  concerning  the  regular 
scoping  process. 

fMt.1»  orenoa. 

(a)  Preliminary  draft.  The  EPF 
supports  the  proponent  in  preparation 
of  a  Preliminary  draft  EIS  (PDEIS)  (40 
CFR  1502.9)  based  on  the  scope  of 
issues  decided  on  during  the  scoping 
process.  The  format  of  the  EIS  must  be 
in  accordance  with  the  format 
recommended  in  the  CEQ  regulations 
(40  CFR  1502.10  and  1502.11).  The  CEQ 
regulations  indicate  that  EISs  normally 
contain  fewer  than  150  pages  (300  pages 
for  proposals  of  unusual  complexi^). 
The  EPF  provides  a  sufficient  number  of 
copies  of  the  PDEIS  to  HQ  USAF/ILEV 
for  HQ  USAF  ESOHC  security  and 
policy  review  in  each  member's  area  of 
responsibility  and  to  AFCEE/EC  for 
technical  review. 

(b)  Review  of  draft  EIS.  After  the  HQ 
USAF  ESOHC  review,  the  EPF  assists 
the  proponent  in  making  any  necessary 
revisions  to  the  PDEIS  and  forwards  it 
to  HQ  USAF/ILEV  as  a  draft  EIS  to 
ensure  completion  of  all  security  and 
policy  reviews  and  to  certify 
releasability.  Once  the  draft  EIS  is 


approved.  HQ  USAF/ILEV  notifies  the 
Q*F  to  print  sufficient  copies  of  the 
draft  EIS  for  distribution  to 
congressional  delegations  and  interested 
agencies  at  least  seven  calendar  days 
prior  to  publication  of  the  Notice  of 
Availability  (NOA)  in  the  Federal 
Register.  After  congressional 
distribution,  the  EPF  sends  the  draft  EIS 
to  all  others  on  the  distribution  list  HQ 
USAF/ILEV  then  files  the  document 
with  the  U.S.  Environmental  Protection 
Agency  (USEPA)  and  provides  a  copy  to 
the  Deputy  Under  Seoetary  of  Defense 

for  Environmental  Security.  

(c)  Public  review  of  draft  EIS  (40  CFR 
1502.19  and  1506.6): 

(1)  The  public  comment  period  for  the 
draft  EIS  is  at  least  45  days  starting  from 
the  publication  date  of  the  NOA  of  the 
draft  EIS  in  the  Federal  Register. 
USEPA  publishes  in  the  Federal 
Register  NOAs  of  EISs  filed  during  the 
preceding  week.  This  public  comment 
period  may  be  extended  by  the  EPF.  If 
the  draft  ^S  is  unusually  long,  the  EPF 
may  distribute  a  summary  to  the  public 
with  an  attached  list  of  locations  (such 
as  public  libraries)  where  the  entire 
draft  EIS  may  be  reviewed.  The  EPP 
must  distribute  the  full  draft  EIS  to 
certain  entities,  for  example  agencies 
with  jurisdiction  by  law  or  agencies 
with  special  expertise  in  evaluating  the 
environmental  impacts,  and  anyone  else 
requesting  the  entire  draft  EIS  (40  CFR 
1502.19  and  1506.6). 

(2)  The  EPF  sponsors  public  hearings 
on  the  draft  EIS  according  to  the 
procedures  in  attachment  3.  Hearings 
take  place  no  sooner  than  15  days  after 
the  Federal  Register  publication  of  the 
NOA  and  at  least  15  days  l>efore  the  end 
of  the  comment  period.  Scheduling 
hearings  toward  the  end  of  the  comment 
period  is  encouraged  to  allow  the  public 
to  obtain  and  more  thoroughly  review 
the  draft  EIS.  The  EPF  must  provide 
hearing  plans  to  HQ  USAF/ILEV  (or 
ANGRC/CEV)  for  SAF/MIQ  concurrence 
no  later  than  30  days  prior  to  the  first 
public  hearing.  Public  hearings  should 
generally  be  held  at  oft-base  locations. 
Submit  requests  to  deviate  from 
procedures  in  attachment  3  to  HQ 
USAF/ILEVP  for  SAF/MIQ  approval. 

(3)  Where  analyses  indicate  that  a 
proposed  action  will  potentially  have  a 
disproportionate  impact  on  minority  or    ' 
low-income  populations,  the  EPF 
should  make  special  efforts  to  ensure 
that  these  potentially  impacted 
populations  are  brought  into  the  review 
process.  

(d)  Response  to  comments  (40  CFR 
1503.4).  The  EPF  must  incorf>orate  in 
the  Final  EIS  its  responses  to  comments 
on  the  Draft  EIS  by  modifying  the  text 
and  referring  in  the  appendix  to  where 


the  comment  is  addressed  or  providing 
a  written  explanation  in  the  comments 
section,  or  Imth.  The  EPF  may  group 
comments  of  a  similar  nature  together  to 
allow  a  common  response  and  may  also 
respond  to  individuals  separately. 

(e)  Seeking  additional  comments.  The 
EPF  may,  at  any  time  during  the  EIS 
process,  seek  additional  public 
comments,  such  as  when  there  has  been 
a  significant  change  in  circumstances, 
development  of  significant  new 
information  of  a  relevant  nature,  or 
where  there  is  substantial 
envirmunental  controversy  concerning 
the  proposed  action.  Significant  new 
information  leading  to  public 
controversy  regarding  die  scope  after  the 
scoping  process  is  such  a  changed 
circumstance.  An  additional  public 
comment  period  may  also  be  necessary 
after  the  publication  of  the  draft  EIS  due 
to  public  controversy  or  changes  made 
as  the  result  of  previous  public 
comments.  Such  periods  when 
additional  public  comments  are  sought  - 
shall  last  for  at  least  30  days. 

f9W.20    Final  BS. 

(a)  If  changes  in  the  draft  EIS  are 
minor  or  limited  to  factual  corrections 
and  responses  to  comments,  the 
proponent  and  EPF  may,  with  the  prior 
approval  of  SAF/MIQ,  prepare  a 
dociunent  containing  only  comments  on 
the  Draft  EIS,  Air  Force  responses,  and 
errata  sheets  of  changes  staffed  to  the 
HQ  USAF  ESOHC  for  coordination. 
However,  the  EPF  must  submit  the  draft 
EIS  and  all  of  the  above  documents, 
with  a  new  cover  sheet  indicating  that 
it  is  a  final  EIS  (40  CFR  1503.4(c)).  to 
HQ  USAF/ILEV  for  filing  with  the  EPA 
(40  CFR  1506.9).  If  more  extensive 
modifications  are  required,  the  EPF 
must  prepare  a  preliminary  final  EIS 
incorporating  these  modifications  for 
coordination  %vithin  the  Air  Force. 
Regardless  of  which  procedure  is 
followed,  the  final  EIS  must  be 
processed  in  the  same  way  as  the  draft 
EIS,  including  receipt  of  copies  of  the 
EIS  by  SAF/LLP,  except  that  the  public 
need  not  be  invited  to  comment  during 
the  30-day  post-filing  waiting  period. 
The  Final  EIS  should  be  furnished  to 
every  person,  organization,  or  agency 
that  made  substantive  comments  on  the 
Draft  EIS  or  requested  a  copy.  Although 
the  EPF  is  not  required  to  respond  to 
public  comments  received  during  this 
period,  comments  received  must  be 
considered  in  determining  final 
decisions  such  as  identifying  the 
preferred  alternative,  appropriate 
mitigations,  or  if  a  supplemental 
analysis  is  required. 

(b)  The  EPF  processes  all  necessary 
supplements  to  EISs  (40  CFR  1502.9)  in 
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the  aanra  way  as  the  original  Draft  and 
nnal  EIS,  except  that  a  new  scoping 
process  is  not  required. 

(c)  If  mafor  steps  to  advance  the 
proposal  have  not  occurred  within  5 
years  from  the  date  of  the  Final  EIS 
approval,  reevaluation  of  the 
documentation  should  be  accomplished 
to  ensure  its  continued  validity. 

fM«.21    Recofdoftfscislon(ROO). 

(a)  The  proponent  and  the  CPF 
prepare  a  draft  ROD,  formally  staff  it 
through  the  MAJCXDM  EPC,  to  HQ 
USAF/ILEV  for  verification  of  adequacy, 
and  forwards  it  to  the  final  decision- 
maker for  signature.  A  ROD  (40  CFR 
1505.2)  is  a  concise  public  document 
stating  what  an  agency's  decision  is  on 

a  specific  action.  The  ROD  may  be 
integrated  into  any  other  docimient 
required  to  implement  the  agency's 
decision.  A  decision  on  a  course  of 
action  may  not  be  made  until  30  days 
after  publication  of  the  NOA  of  the  final 
EIS  in  the  Federal  Register. 

(b)  The  Air  Force  must  announce  the 
ROD  to  the  affected  public  as  specified 
in  §089.23,  except  for  classified 
portions.  The  ROD  should  be  concise 
and  should  explain  the  conclusion,  the 
iaMon  for  the  selection,  and  the 
alternatives  considered.  The  ROD  must 
identify  the  course  of  action,  whether  it 
is  the  proposed  action  or  an  alternative, 
that  is  considered  environmentally 
preferable  regardless  of  whether  it  is  the 
alternative  selected  for  implementation. 
The  ROD  should  summarize  all  the 
major  factors  the  agency  weighed  in 
making  its  decision,  including  essential 
coiuiderations  of  national  policy. 

(c)  The  ROD  must  state  whether  the 
selected  alternative  employs  all 
practicable  means  to  avoid,  minimize, 
or  mitigate  environmental  impacts  and, 
if  not,  explain  why. 

(SM.22    KNIIyallmi. 

(a)  When  preparing  E1AP  documents, 
indicate  clearly  whether  mitigation 
measures  (40  CFR  1508.20)  must  be 
implemented  for  the  alternative 
selected.  Discuss  mitigation  measures  in 
terms  of  "will"  and  "would"  when  such 
measures  have  already  been 
incorporated  into  the  proposal.  Use 
terms  like  "may"  and  "could"  when 
proposing  or  suggesting  mitigation 
measures.  Both  the  public  and  the  Air 
Force  community  need  to  know  what 
commitments  are  being  considered  and 
selected,  and  who  will  be  responsible 
for  implementing,  funding,  and 
monitoring  the  mitigation  measures. 

(b)  The  proponent  funds  and 
implements  mitigation  measures  in  the 
mitigation  plan  that  is  approved  by  the 
decision-maker.  Where  possible  and 


appropriate  because  of  amount,,  the 
proponent  should  include  the  cost  of 
mitigation  as  a  line  item  in  the  budget 
for  a  proposed  project.  The  proponent 
must  keep  the  EPF  informed  of  the 
status  of  mitigation  measures  when  the 
proponent  implements  the  action.  The 
EPF  monitors  the  progress  of  mitigation 
implementation  and  reports  its  status, 
through  the  MAJCXJM,  to  HQ  USAF/ 
ILEV  when  requested.  Upon  request,  the 
EPF  must  also  provide  the  results  of 
relevant  mitigation  monitoring  to  the 
public. 

(c)  The  proponent  may  "mitigate  to 
insignificance"  potentially  significant 
environmental  impacts  found  during 
prepcuvtion  of  an  EA,  in  lieu  of 
preparing  an  EIS.  The  PONS!  for  the  EA 
must  include  these  mitigation  measures. 
Such  mitigations  are  legally  binding  and 
must  be  carried  out  as  the  proponent 
implements  the  project.  If,  for  any 
reason,  the  project  proponent  later 
abandons  or  revises  in  environmentally- 
adverse  ways  the  mitigation 
commitments  made  in  the  FONSI,  the 
proponent  must  prepare  a  supplemental 
EIAP  document  before  continuing  the 
project.  If  potentially  significant 
environmental  impacts  would  residt 
from  any  project  revisions,  the 
proponent  must  prepare  an  EIS. 

(d)  For  each  FONSI  or  ROD 
containing  mitigation  measures,  the 
proponent  prepares  a  plan  specifically 
identifying  each  mitigation,  disnissing 
how  the  proponent  will  execute  the 
mitigations,  identifying  who  will  fund 
and  implement  the  mitigations,  and 
stating  when  the  proponent  will 
complete  the  mitigation.  The  mitigation 
plan  will  be  forwarded,  through  the 
MAJCOM  EPF  to  HQ  USAF/ILEV  for 
review  within  90  days  from  the  date  of 
signature  of  the  FONSI  or  ROD. 


%  wB$  23    Contfador  pfeperad  tfocuiwenti. 
All  Air  Force  EIAP  documents  belong 
to  and  are  the  responsibility  of  the  Air 
Force.  EIAP  corresp>ondence  and 
documents  distributed  outside  of  the 
Air  Force  should  generally  be  signed  out 
by  Air  Force  personnel  and  documents 
should  refiect  on  the  cover  sheet  they 
are  an  Air  Force  docimient.  Contractor 
preparation  information  should  be 
contained  within  the  document's  list  of 
preparers. 

f960JM    PubWc  nottflcadon. 

Except  as  provided  in  $  989.26,  public 
notification  is  required  for  various 
aspects  of  the  EIAP. 

(a)  Activities  that  require  public 
notification  include: 

(1)  An  EA  and  FONSI. 

(2)  An  EIS  NOI. 

(3)  Public  scoping  meetings. 


(4)  Availability  of  the  draft  EIS. 

(5)  Public  hearings  on  the  draft  EIS 
(which  should  be  included  in  the  NOA 
for  the  draft  EIS). 

(6)  Availability  of  the  final  EIS. 

(7)  The  ROD  for  an  EIS. 

(b)  For  actions  of  local  concern,  the 
list  of  possible  notification  methods  in 
40  CFR  1506.6(b)(3)  is  only  illustrative. 
The  EPF  may  use  other  equally  effective 
means  of  notification  as  a  substitute  for 
any  of  the  methods  listed.  Because 
many  Air  Force  actions  are  of  limited 
interest  to  persons  or  organizations 
outside  the  Air  Force,  the  EPF  may  limit 
local  notification  to  the  SPOC,  local 
government  representatives,  and  local 
news  media.  For  all  actions  covered 
under  §  989.15(e)(2),  and  for  EIS  notices, 
the  public  affairs  office  must  purchase 
with  EPF  funds  an  advertisement  in  a 
prominent  section  of  the  local 
newspaper(s)  of  general  circulation  (not 
"legal"  newspapers  or  "legal  section"  of 
general  newspapers). 

(c)  For  the  purpose  of  EIAP,  the  EPF 
begins  the  time  period  of  local 
notification  when  it  sends  written 
notification  to  the  state  SPOC  or  other 
equivalent  agency  (date  of  letter  of  ■ 
notification). 


(  969. 2S    Baee  cioam  and  reaHQninanl. 

Base  closure  or  realignment  may 
entail  special  requirements  for 
enviroiunental  analysis.  The  permanent 
base  closure  and  realigiunent  law,  10 
U.S.C.  2687.  requires  a  report  to  the 
Congress  when  an  installation  where  at 
least  300  DoD  civilian  personnel  are 
authorized  to  be  employed  is  closed,  or 
when  a  realignment  reduces  such  an 
installation  by  at  least  50  percent  or 
1,000  of  such  personnel,  whichever  is 
less.  In  addition,  other  base  closure  laws 
may  be  in  effect  during  particular 
periods.  Such  non-permanent  closure 
laws  frequentiy  contain  provisions 
limiting  the  extent  of  environmental 
analysis  required  for  actions  taken 
under  them.  Such  provisions  may  also 
add  requirements  for  studies  not 
necessarily  required  by  NEPA. 

f9«.2e    ClasaMed  actions  (40  CFR 
1S07.3<c)). 

(a)  Classification  of  an  action  for 
national  defense  or  foreign  policy 
purposes  does  not  relieve  the 
requirement  of  complying  with  NEPA. 
In  classified  matters,  the  Air  Force  must 
prepare  and  make  available  normal 
NEPA  environmental  analysis 
documents  to  aid  in  the  decision 
making  process;  however.  Air  Force 
staff  must  prepare,  safeguard  and 
disseminate  these  documents  according 
to  established  procedures  for  protecting 
clasaified  documents.  IF  an  EIAP 
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document  must  be  classified,  the  Air 
Force  may  modify  or  eliminate 
associated  requirements  for  public 
notice  (including  publication  in  the 
Federal  Wagialai)  or  public  involvement 
in  the  EIAP.  However,  the  Air  Force 
should  obtain  conunents  on  classified 
proposed  actions  or  classified  aspects  of 
genmally  unclassified  actions,  from 

Eublic  agencies  having  jurisdiction  by 
iw  or  special  expertise,  to  the  extent 
that  such  review  and  comment  is 
consistent  writh  security  requirements. 
Where  feasible,  the  EPF  may  need  to 
help  appropriate  posonnel  from  those 
agencies  obtain  nec»ssary  security 
clearances  to  gain  access  to  documents 
so  they  can  comment  on  scoping  or 
review  the  documents. 

(b)  Where  the  proposed  action  is 
classified  and  unavailable  to  the  public, 
the  Air  Force  may  keep  the  entire  NEPA 
process  classified  and  protected  imder 
the  applicable  procedures  for  the 
classification  level  pertinent  to  the 
particidar  information.  At  times  (for 
example,  diuing  wea[K>ns  system 
development  and  base  closures  and 
realignments),  certain  but  not  all  aspects 
of  NEPA  documents  may  later  be 
declassified.  In  those  cases,  the  EPF 
should  organize  the  EIAP  documents,  to 
the  extent  practicable,  in  a  way  that 
keeps  the  most  sensitive  class^ed 
information  (which  is  not  expected  to  be 
released  at  any  early  date)  in  a  separate 
annex  that  can  remain  classified;  the 
rest  of  the  EIAP  doctunents.  when 
declassified,  will  then  be 
comprehensible  as  a  imit  and  suitable 
for  release  to  the  public.  Thus,  the 
doctunents  will  reflect,  as  much  as 
possible,  the  natuire  of  the  action  and  its 
environmental  impacts,  as  well  as  Air 
Force  compliance  with  NEPA 
requirements. 

(c)  Where  the  proposed  action  is  not 
classified,  but  certain  aspects  of  it  need 
to  be  protected  by  security 
classification,  the  EPF  should  tailor  the 
EIAP  for  a  proposed  action  to  permit  as 
normal  a  level  of  public  involvement  as 
possible,  but  also  fully  protect  the 
classified  part  of  the  action  and 
environmental  analysis.  In  some 
instances,  the  EPF  can  do  this  by 
keeping  the  classified  sections  of  the 
EIAP  documents  in  a  separate,  classified 
annex. 

(d)  For  §  989.26(b)  actions,  and  NOI  or 
NOA  will  not  be  published  in  the 
Federal  Register  imtil  the  proposed 
action  is  declassified.  For  §  989.26(c) 
actions,  the  Federal  Register  will  run  an 
unclassified  NOA  which  will  advise  the 
public  that  at  some  time  in  the  future 
the  Air  Force  may  or  will  publicly 
release  a  declassified  doctunent 


(e)  The  EPF  similarly  protects 
classified  aspects  of  FCff^SIs.  RODs,  or 
other  environmental  documents  that  are 
part  of  the  EIAP  for  a  proposed  action, 
such  as  by  preparing  separate  classified 
annexes  to  unclassified  docnunents,  as 
necessary. 

(f)  Whenever  a  proponent  believes 
that  EIAP  dociunents  should  be  kept 
classified,  the  EPF  must  make  a  report 
of  the  matter  to  SAF/MIQ,  including 
proposed  modifications  of  the  normal 
EIAP  to  protect  classified  information. 
The  EPF  may  make  such  submissions  at 
whatever  level  of  security  classificaticm 
is  needed  to  provide  a  comprehensive 
understanding  of  the  issues.  SAF/MIQ, 
with  support  from  SAF/GC  and  other 
staff  elements  as  necessary,  makes  final 
decisions  on  EIAP  procedures  fat 
classified  acticms. 

%9tmJn   OccupaMenat  aafaly  and  hssMi. 
Assess  direct  and  indirect  impacts  of 
proposed  actions  on  the  safety  and 
health  of  Air  Force  employees  and 
others  at  a  work  site.  "Hie  EIAP 
document  does  not  need  to  specify 
compliance  procedures.  However,  the 
EIAP  documents  should  discuss  impacts 
that  require  a  change  in  work  practices 
to  achieve  an  adequate  level  of  health 
and  safety. 


(a)  EIAP  Review.  Airspace  and  range 
proposals  require  review  by  HQ  USAF/ 
XOO  prior  to  public  announcement  and 
implementation  by  a  propoirent  Unless 
directed  otherwise,  the  airspace 
proponent  will  forward  the  DOPAA  as 
an  attachment  to  the  proposal  sent  to 
HQ  USAF/XOO.  EAs  and  EISs  prepared 
as  part  of  airspace  and  range  proposals 
will  be  forwarded  to  HQ  USAF/XOO  for 
review  at  the  preliminary  draft  and 
preliminary  final  stages.  AF/XOO  will 
be  responsible  for  appropriate  HQ  USAF 
ESOHC  review. 

(b)  Federal  Aviation  Administration. 
The  DoD  and  the  Federal  Aviation 
Administration  (FAA)  have  entered  into 
a  Memorandiun  of  Understanding 
(MOU)  that  outlines  various  airspace 
responsibilities.  For  piuposes  of 
compliance  with  NEPA,  the  DoD  is  the 
"lead  agency"  for  all  proposals  initiated 
by  DoD,  with  the  FAA  acting  as  the 
"cooperating  agency."  Where  airspace 
proposals  initiated  by  the  FAA  affect 
military  use.  the  roles  are  reversed.  The 
proponent's  action  officen  (civil 
engineering  and  local  airspace 
management)  must  ensiue  that  the  FAA 
is  fully  integrated  into  the  airspace 
proposals  and  related  EIAP  from  the 
very  beginning  and  that  the  action 
officen  review  the  FAA's 
responsibilities  as  a  cooperating  agency. 


The  proponent's  ainpace  manager 
develops  the  preliminary  airspace 
I»oposal  per  appropriate  FAA 
handbooks  and  the  FAA-DoD  MOU. 
The  preliminary  airapace  proposal  is  the 
basis  for  initial  dialogue  betwreen  DoD 
and  the  FAA  on  the  proposed  action.  A 
close  working  relationship  between  DoD 
and  the  FAA,  through  the  FAA  regional 
Air  Force  representative,  greedy 
fecilitates  the  airapace  proposal  process 
and  helps  resolve  many  NEPA  issues 
during  the  EIAP. 


Unless  directed  othoKvise,  the 
MA)COM  plans  and  programs 
proponent  will  forward  a  copy  of  all 
EAs  for  frnce  structure  and  unit  moves 
to  HQ  USAF/HJCB  for  information  only 
at  the  preliminary  draft  and  {Heliminaiy 
final  stages. 

itmjao    AlrquaMy. 

Section  176(c)  of  the  Qean  Air  Act 
Amendments  of  1990, 42  U.S.C  7506(c). 
establishes  a  conformity  requirement  for 
Federal  agencies  which  has  been 
implemented  by  regulation,  40  CFR  part 
93.  subpart  B.  All  EIAP  documents  must 
address  applicable  conformity 
requirements  and  the  statiis  of 
compliance.  Conformity  applicability 
analyses  and  determinations  are 
developed  in  parallel  with  EIAP 
dociunents,  but  are  separate  and  distinct 
requirements  and  shoidd  be 
documented  separately.  To  increase  the 
utility  of  a  conformity  determination  in 
performing  the  EIAP,  the  conformity 
determination  should  be  completed 
{Mior  to  the  completion  of  the  EIAP  so 
as  to  allow  incorporation  of  the 
information  frtim  the  conformity 
determination  into  the  EIAP.  See  API 
32-7040,  Air  Quality  Compliance.*' 

9«BQ«3f     PoNlMOfl  pfWMIIIOn* 

The  Pollution  Prevention  Act  of  1990, 
42  U.S.C.  13101(b).  established  a 
national  policy  to  prevent  or  reduce 
pollution  at  the  source,  whenever 
feasible.  Pollution  prevention 
approaches  should  be  applied  to  all 
pollution-generating  activities.  The 
environmental  dociunent  should 
analyze  potential  pollution  that  may 
result  from  the  proposed  action  and 
alternatives  and  must  discuss  potential 
pollution  prevention  measures  when 
such  measures  are  feasible  for 
incorporation  into  the  proposal  or 
alternatives.  Where  pollution  cannot  be 
prevented,  the  environmental  analysis 
and  proposed  mitigation  measures 
should  include,  wherever  possible. 


>*  See  iDotnote  1  to  S  9Sa.l. 
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recycling,  energy  recovery,  treatment, 
and  environmentally  safe  disposal 
actions  (see  API  32-7080.  Pollution 
Prevention  Program  "). 


ffM.32    Nolae. 

Aircraft  noise  data  Hies  used  for 
analysis  during  EIAP  will  be  submitted 
to  HQ  AFCEE  for  review  and  validation 
prior  to  public  release,  and  upon 
completion  of  the  EIAP  for  database 
entry.  Utilize  the  current  NOISEMAP 
computer  program  for  air  installations 
and  the  Assessment  System  for  Aircraft 
Noise  for  military  training  routes  and 
military  operating  areas.  Guidance  on 
standardized  Air  Force  noise  data 
development  and  analysis  procedures  is 
available  from  HQ  AFCEE/EC.  Develop 
EIAP  land  use  analysis  relating  to 
aircraft  noise  impacts  originating  from 
air  installations  following  procedures  in 
API  32-70653.  Air  Installation 
Compatible  Use  Zone.>«  Draft  EIAP 
aircraft  noise/land  use  analysis 
associated  with  air  installations  will  be 
coordinated  with  the  MAJCOM  AICUZ 
program  manager. 


ffW.3S 

During  the  preparation  of 
environmental  analyses  under  this 
instruction,  the  EPF  should  ensure 
compliance  with  the  provisions  of  E.O. 
12898.  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,  and  Executive 
Memorandum  of  February  11, 1994. 
regarding  E.O.  12898. 

«MB  34    SoecM  and  amaraencv 

(a)  Special  procedures.  During  the 
EIAP.  unique  situations  may  arise  that 
require  EIAP  strategies  different  than 
those  set  forth  in  this  part.  These 
situations  may  warrant  modification  of 
the  procedures  in  this  part.  EPFs  should 
only  consider  procedural  deviations 
when  the  resulting  process  would 
benefit  the  Air  Force  and  still  comply 
with  NEPA  and  CEQ  regulations.  EPFs 
must  forward  all  requests  for  procedural 
deviations  to  HQ  USAF/ILEV  (or 
ANCRCyCEV)  for  review  and  approval 
by  SAF/MIQ. 

(b)  Emergency  procedures  (40  CFR 
1506.11).  Emergency  situations  do  not 
exempt  the  Air  Force  from  complying 
with  MEPA,  but  do  allow  emergency 
response  while  completing  the  EIAP. 
Certain  emergency  situations  may  make 
it  necessary  to  take  immediate  action 
having  signiHcant  environmental 
impact,  without  observing  all  the 
provisions  of  the  CEQ  regulations  or  this 


part.  If  possible,  promptly  notify  HQ 
USAF/ILEV.  for  SAF/MIQ  coordination 
and  CEQ  consultation,  before 
undertaking  emergency  actions  that 
would  otherwise  not  comply  with  NEPA 
or  this  part.  The  immediate  notification 
requirement  does  not  apply  where 
emergencry  action  must  be  taken  without 
delay.  Coordination  in  this  instance 
must  take  place  as  soon  as  practicable. 

)M0.36  .  nepofvnQ  reQUifefnenis. 

(a)  EAs.  EISs.  and  mitigation  measures 
will  be  tracked  at  bases  and  MAJCOMs 
through  an  appropriate  environmental 
management  system. 

(b)  Proponents.  EPFs.  and  public 
affairs  ofBces  may  utilize  the  world 
wide  web.  in  addition  to  more 
traditional  means,  to  notify  the  public  of 
availability  of  EAs  and  EISs.  When 
possible,  allow  distribution  of 
documents  electronically.  PubUc  review 
comments  should  be  required  in 
writing,  rather  than  by  electronic  maiL 

(c)  All  documentation  will  be 
disposed  of  according  to  AFMAN  37- 
139.  Records  Disposition — Standards." 


In  order  to  deal  with  unusual 
drcumstancas  and  to  allow  growth  in 
the  NEPA  process.  SAF/MIQ  may  grant 
waivers  to  those  procedures  contained 
in  this  instruction  not  required  by  NEPA 
or  the  CEQ  Regulations.  Such  waiven 
shall  not  be  used  to  limit  compliance 
with  NEPA  or  the  CEQ  Regulations  but 
only  to  substitute  other,  more  suitable 
procedures  relative  to  the  context  of  the 
particular  action.  Such  waivera  may  also 
Im  granted  on  occasion  to  allow 
experimentation  in  procedures  in  order 
to  allow  growth  in  the  EIAP.  This 
authority  may  not  be  delegated. 


§  M8.37    Procedufes  for  anelyeia  i 

Procedures  for  analysis  of 
environmental  actions  abroad  are 
contained  in  32  CFR  part  187.  That 
directive  provides  comprehensive 
policies,  definitions,  and  procedures  for 
implementing  E.O.  12114.  For  analysis 
of  Air  Force  actions  abroad.  32  CFR  part 
187  will  be  followed. 

(■ee.3e    ne(|UNefnenis  lor  enaqfaM 


The  EPF  will  generally  perform  the 
same  functions  for  analysis  of  actions 
abroad  that  it  performs  in  the  Uilited 
States.  In  addition  to  the  requirements 
of  32  CFR  part  187,  the  following  Air 
Force  specific  rules  apply. 

(a)  For  EAs  dealing  with  global 
commons  (geographic  areas  beyond  the 
jurisdiction  of  the  United  States  or  any 
foreign  nation)  HQ  USAF/ILEV  will 


review  actions  that  are  above  the 
MAJCOM  approval  authority.  In  this 
instance,  approval  authority  refers  to  the 
same  approval  authority  that  would 
apply  to  an  EA  in  the  United  States.  The 
E7F  documents  a  decision  not  to  do  an 
EIS. 

(b)  For  EISs  dealing  with  the  global 
commons,  the  EPF  provides  sufficient 
copies  to  HQ  USAF/ILEV  for  the  HQ 
USAF  ESOHC  review  and  AFCEE/EC 
technical  review.  After  ESOHC  review, 
the  EPF  makes  a  recommendation  as  to 
whether  the  proposed  draft  EIS  will  be 
released  as  a  draft  EIS. 

(c)  For  environmental  studies  and 
environmental  reviews,  forward,  when 
appropriate,  environmental  studies  and 
reviews  to  HQ  USAF/ILEV  for 
coordination  among  appropriate  federal 
agencies.  HQ  USAF/ILEV  makes 
environmental  studies  and  reviews 
available  to  the  Department  of  State  and 
other  interested  federal  agencies,  and, 
on  request,  to  the  United  States  public, 
in  accordance  with  32  CFR  part  187.  HQ 
USAF/ILEV  also  may  inform  interested 
foreign  governments  or  furnish  copies  of 
studies,  in  accordance  with  32  CFR  part 
187. 


AttedMnent  1  to  Pert  969— Qloeeery  of 
neterences.  AfabievteUons,  Acfonyme,  end 


"Sm  footnote  I  to  §oa«.l. 

>«Sm  footiMt*  I  to  §«ae.i. 


»Sm  fciotoat*  1  to  ssea.1. 


Refsrence* — Legislative 

10  U.S.C.  2687.  Base  Qosures  and 

Realignments 
42  U.S.C  4321-4347,  National 

Environmental  Policy  Act  of  1069 
42  U.S.C  7506(c),  Clean  Air  Act 

Amendments  of  1900 

42  U.S.C.  13101(b),  PoUuUon  Prevention  Act 
of  1990 

43  U.S.C  155-156,  Engle  Act 

Executive  Orders 

Executive  Order  11988.  Floodplain 

Management,  May  24,  1977 
Executive  Order  11990,  Protection  of 

Wetlands,  May  24, 1977 
Executive  Order  12114.  Environmental 

Effects  Abroad  of  Major  Fedwal  Actions. 

January  4, 1979 
Executive  Order  12372.  Intergovernmental 

Review  of  Federal  Programs.  )uly  14, 1982 
Executive  Order  12898,  Federal  Actions  to 

Address  Environmental  Justice  in  Minority 

Populations  and  Low-Income  Populations, 

February  11, 1994 

U.S.  Government  Agency  Publications 

Council  on  Environmental  Quality 
Regulations  for  Implementing  the 
Procedural  Provisions  of  the  National 
Environmental  Policy  Act.  40  CFR  parts 
1500-1508 

Department  of  Defiense  Directive  (DoDD) 
4715.1,  Environmental  Security 

Department  of  Defense  Directive  (DoDD) 
6050.7,  Environmental  Effects  Abroad  of 
Major  Department  of  Defense  Actions, 
March  31,  1979  (32  CFR  part  187) 
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Department  of  Defense  Instruction  (DoDI) 
4715.9,  Environmental  Planning  and 
Analysis 
DoDD  5000.1.  Defense  Acquisition 
Department  of  Defense  5000. 2-R,  Mandatory 
Prtxedures  for  Major  Defense  Acquisition 
Programs  (MDAPs)  and  Major  Automated 
Information  Systems  (MAIS)  Acquisition 
Programs,  with  Change  1 

Air  Force  Publications 

AFPD  32-70.  Environmental  Quality 

API  32-1021,  Planning  and  Programming  of 

Facihty  Construction  Projects 
API  32-7002,  Environmental  Information 

Management  System 
API  32-7005.  Environmental  Protection 

Committees 
API  32-7040.  Air  Quality  Compliance 
API  32-7062.  Air  Force  Comprehensive 

Planning 
API  32-7063,  Air  Installation  Compatible  Use 

Zone  Program 
API  32-7064,  Integrated  Natural  Resources 

Management 
AFI  32-7080,  Pollution  Prevention  Program 
API  35-202,  Environmental  Community 

Involvement 
AFI  35-205,  Air  Force  Seciuity  and  Policy 

Review  Program 
AFMAN  37-139,  Records  Disposition- 
Standards 

Abbreviations  and  Acronyms 

Abbreviation  or  acronym,  and  definition: 

AFCEE    Air  Force  Center  for  Environmental 

Excellence 
AFCEE/EC    Air  Force  Center  for 

Environmental  Excellence/ 

Environmental  Conservation  and 

Planning  Directorate 
AFI    Air  Force  Instruction 
AFLSA/JACE    Air  Force  Legal  Services 

Agency/Environmental  Law  and 

Litigation  Division 
AFLSA/JAJT    Air  Force  Legal  Services 

Agency/Trial  Judiciary  Division 
AFMAN    Air  Force  Manual 
AFMOA/SG    Air  Force  Medical  Operations 

Agency/Aeros(>ace  Medicine  Office 
AFPD    Air  Force  Policy  Directive 
AFRES    Air  Force  Reserve 
ANG    Air  National  Guard 
ANGRC    Air  National  Guard  Readiness 

Center 
CATEX    Ctegorical  Exclusion 
CEQ    Council  on  Environmental  Quality 
CFR    Code  of  Federal  Regulations 
DoD    Department  of  Defense 
DoDD    Department  of  Defense  Directive 
DoDI    Department  of  Defense  Instruction 
DOPAA    Description  of  Proposed  Action 

and  Alternatives 
EA    Environmental  Assessment 
EIAP    Environmental  Impact  Analysis 

Process 
EIS    Environmental  Impact  Statement 
E.O.    Executive  Order 
EPA    Environmental  Protection  Agency 
EPC    Environmental  Protection  Committee 
EPF    Environmental  Planning  Function 
ESOHC    Environmental  Safety  and 

Occupational  Health  Committee 
FAA    Federal  Aviation  Administration 
FEIS    Final  Environmental  Impact  Statement 
FOA    Field  Operating  Agency 


FONPA    Finding  of  No  Practicable 

Alternative 
FONSI    Finding  of  No  Significant  Impact 
GSA    General  Services  Administration 
HG  AFMC    Headquarters,  Air  Force  Materiel 

Command 
HQ  USAF    Headquarters.  United  States  Air 

Force 
HQ  USAF/ILE    The  Air  Force  Qvil  Engineer 
MAJCOM    Major  Command 
MGM    Materiel  Group  Manager 
MOA    Military  Operating  Area 
MOU    Memorandum  of  Understanding 
MSL    Mean  Sea  I^vel 
NEPA    National  Environmental  Policy  Act 

of  1969 
NGB-CF    National  Guard  Bureau  Air 

Directorate 
NGB-JA    National  Guard  Btueau  Office  of 

the  Staff  Judge  Advocate 
NGB-PA    National  Guard  Bureau  Office  of 

Public  Affeirs 
NOA    Notice  of  Availability 
NOI    Notice  of  hitent 
OSD    Office  of  the  Secretary  of  Defense 
OSHA    Occupational  Safety  and  Health 

Administration 
PDEIS    Preliminary  Draft  Environmental 

Impact  Statement 
PGM    Product  Group  Manager 
REO    Air  Force  Regional  Environmental 

Office 
ROD    Record  of  Decision 
SAF/AQR    Deputy  Assistant  Secretary  of  the 

Air  Force  (Science.  Technology,  and 

Engineering] 
SAF/GC    Air  Force  General  Counsel 
SAF/LL    Air  Force  Office  of  Legislative 

Liaison 
SAF/MI    Assistant  Secretary  of  the  Air  Force 

for  Manpower,  Reserve  Affairs, 

Installations,  and  Environment 
SAF/MIQ    Deputy  Assistant  Secretary  of  the 

Air  Force  (Environment,  Safety,  and 

Occupational  Health) 
SAF/PA    Air  Force  Office  of  Public  Affairs 
SJA    Staff  Judge  Advocate 
SM    Single  Manager 
SPD    Single  Program  Director 
SPOC    Single  Point  of  Contact 
TOY    Temporary  Duty 
U.S.C    United  States  Code 

Terms 

Note:  All  definitions  in  the  CEQ 
Regulations.  40  CFR  part  1506,  apply  to  this 
part  In  addition,  the  following  definitions 
apply: 

Description  of  Proposed  Action  and 
Alternatives  (DOPAA) — An  Air  Force 
document  that  is  the  framework  for  assessing 
the  environmental  impact  of  a  prop>osal.  It 
describes  the  purpose  and  need  for  the 
action,  the  alternatives  to  be  considered,  and 
the  rationale  used  to  arrive  at  the  proposed 
action.  The  DOPAA  often  unfolds  as  writing 
progresses.  The  DOPAA  can  change  during 
the  internal  scoping  and  public  scoping 
process,  especially  as  ideas  and  issues 
become  clearer,  and  as  new  information 
makes  changes  necessary. 

Environmental  Impact  Analysis  Process 
(EIAP>— The  Air  Force  program  that 
implements  the  requirements  of  NEPA  and 
requirements  for  analysis  of  environmental 
effects  abroad  under  E.O.  12114. 


Finding  of  No  Practicable  Alternative 
{FONPA>— Findmg  conUined  in  a  FONSI  or 
ROD,  according  to  Executive  Orders  1 1988 
and  11990,  that  explains  why  there  are  no 
practicable  alternatives  to  an  action  afiiecting 
a  wetland  or  floodplain,  based  on  appropriate 
EIAP  analysis  or  other  documentation. 

Interdisciplinary — ^An  approach  to 
environmental  analysis  involving  more  than 
one  discipline  or  branch  of  learning. 

Pollution  Prevention — "Source  reiductitHi". 
as  defined  under  the  Pollution  Prevention 
Act,  and  other  practices  that  reduce  or 
eliminate  pollutants  through  increased 
efficiency  in  the  use  of  raw  materials,  energy, 
water,  or  other  resources,  or  in  the  protection 
of  natural  resources  by  conservation. 

Proponent — Any  office,  unit,  or  activity 
that  proposes  to  initiate  an  action. 

Scoping — ^A  process  for  proposing 
alternatives  to  be  addressed  and  for 
identifying  the  significant  issues  related  to  a 
proposed  action.  Scoping  includes 
affirmative  efforts  to  communicate  with  other 
federal  agencies,  state,  Tribal,  and  local 
governments,  and  the  public. 

Single  Manager— Any  one  of  the  Air  Force 
designated  weapon  system  program 
managers,  that  include  System  Program 
Directors  (SPDs),  Product  Group  Managers 
(PGMs),  and  Materiel  Group  Managers 
(MGM). 

United  States — All  states,  commontvealths. 
the  District  of  Columbia,  territories  and 
possessions  of  the  United  States,  and  all 
waters  and  airspace  subject  to  the  territorial 
jurisdiction  of  the  United  States.  The 
territories  and  possessions  of  the  United 
States  include  American  Samoa,  Guam. 
Johnston  Atoll,  Kingman  Reef,  Midway 
Island,  Navassa  Island,  Palmyra  Island,  the 
Virgin  Islands,  and  Wake  Island. 

AttedMnent  2  to  Pert 
Exduetons 

A2.1.  Proponent/EPF  ResponsibiUty. 
Although  a  proposed  action  may  qualify  for 
a  categorical  exclusion  from  the  requirements 
for  environmental  impact  analysis  under 
NEPA,  this  exclusion  does  not  relieve  the 
EPF  or  the  proponent  of  responsibility  for 
complying  with  all  other  environmental 
requirements  related  to  the  proposal, 
including  requirements  for  permits,  state 
regulatory  agency  review  of  plans,  and  so  on. 

A2.2.  Additional  Analysis.  Circumstances 
may  arise  in  which  usually  categorically 
excluded  actions  may  have  a  significant 
environmental  impact  and,  thoefiare.  may 
generate  a  requirement  for  further 
environmental  analysis.  Examples  of 
situations  where  such  unique  circumstances 
may  be  present  include: 

A2.2.1.  Actions  of  greater  scope  or  size 
than  generally  experienced  for  a  particularly 
cat^ory  of  action. 

A2.2.2.  Potential  for  degradation  (even 
though  slight]  of  already  marginal  or  poor 
environmental  conditions. 

A2.2.3.  Initiating  a  degrading  influence, 
activity,  or  effect  in  areas  not  already 
significantly  modified  from  their  natural 
condition. 

A2.2.4.  Use  of  unproved  technology. 

A2.2.5.  Use  of  hazardous  or  toxic 
substances  that  may  come  in  contact  with  the 
surrounding  environment 
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A2.2.6.  Prw nc«  of  thmtntMl  or 
•ndangmd  •pociat.  archaeological  ramaiiu. 
historical  (ites.  or  othar  protacted  raaourcea. 

A2.2.7  ProooMia  advwMly  afhctiag  arau 
of  critical  amftooMMalal  oooohb.  tuck  m 
pria*  or  lyUqua  Mfinritural  lands,  watlands. 
coaald  MMM.  wUoamais  araas.  floodplains. 
or  wild  and  acanic  rivar  araas. 

A2.2.8.  Proposals  with  significant  and 
advaraa  anvironmenlal  effects  on  minority 
and  low-income  populations. 

A2.3.  CATEX  List.  Actions  that  ara 
categorically  excluded  in  Iha  abaanoa  of 
unique  circumstances  ara: 

A2.3.1.  Routine  procurement  of  goods  and 


A2.3.2.  Routine  Commissary  and  Exchange 
oparations. 

A2.3.3.  Routine  racraational  and  welfare 
activities. 

A2.3.4.  Noraal  panoHMl.  fiscal  or 
budgeting,  and  aiJMlnltiotlve  activities  and 
decisions  including  those  involving  military 
and  civilian  personnel  (for  example, 
recruiting,  procaasing.  paying,  and  records 
kaapiog). 

A2.3.S.  Pvaporlag.  revising,  or  adopting 
ragulatiaaa,  iaattuctiotu.  directives,  or 
guidanca  dooiaants  that  do  not.  themselves, 
result  in  an  action  baing  taken. 

A2.3.6.  Preparing,  revising,  or  adopting 
regulatioos.  instructions,  directives,  or 
guidance  documents  that  implement 
(without  subataatial  change)  the  ragulationa. 
instructions,  diractivea,  or  guidance 
docwmants  from  higher  haodfOHtm  « 
Federal  agancias  with  rapartor  aul^act 
jurisdiction. 

A2.3.7.  Continuation  or  reauraption  of  pre- 
existing actions,  where  there  is  no  substantial 
change  in  existing  conditions  or  existing  land 
uses  and  where  the  actions  were  originally 
evaluated  in  aoconknce  with  applicable  law 
and  regulatiooa.  and  surrounding 
circumslancaa  have  not  changed. 

A2.3.8.  Performing  interior  and  exterior 
construction  within  the  S-fool  line  of  a 
building  without  changing  the  land  use  of  the 
existing  building. 

A2.3.9.  Repairing  and  replacing  real 
property  installed  equipment. 

A2.3.10.  Routine  facility  maintenance  and 
repair  that  does  not  involve  disturbing 
■ignificant  quantities  of  haaaidous  materials 
Mcfa  as  asbestos  and  laad-faaaod  paint. 

A2.3.11.  Actions  similar  to  other  actions 
which  have  been  determined  to  have  an 
insignificant  impact  in  a  similar  setting  as  ■ 
established  in  an  EIS  or  an  EA  resultii^  in 
a  PONSI.  The  EPF  must  document 
spplication  of  this  CATEX  on  AF  Form  813. 
specifically  identifying  the  previous  Air 
Force  approved  environmental  document 
which  provides  the  basis  for  this 
determination. 

A2.3.12.  Installing,  operating,  modifying, 
and  routinely  repairing  and  replacing  utility 
and  communicatioiu  systems,  data 
procoaiirm  cable,  and  similar  electronic 
•quif^aHnt  thai  use  existing  rights  of  way. 
easements,  distribution  lystems.  or  fiKilitiea. 

A2.3.13.  Installing  or  modifying  airfield 
oparatiaaal  aquipmenl  (such  as  runway 
visual  langa  equipment,  visual  glide  path 
systems,  and  remote  transmitter  or  receiver 
facilities)  on  airfield  property  and  usually 
accessible  only  to  maintenance  personnel. 


A2.S.14.  Installing  on  previously 
developed  land,  equipment  that  does  not 
substantially  alter  land  use  (i.e..  land  use  of 
more  than  one  acre).  This  includes  outgrants 
to  private  lessees  for  similar  construction. 
The  EPF  must  document  application  of  this 
CATEX  on  AF  Form  813. 

A2.3.15.  Laying-sway  or  mothballing  a 
production  facility  or  adopting  a  reduced 
mainteiuuice  level  at  a  closing  installation 
when  (1)  agreement  on  any  required  historic 
pnaarvation  effort  has  been  reached  with  the 
state  historic  praaervation  officer  and  the 
Advisory  Council  on  Historic  Praaervation. 
and  (2)  no  degradation  in  the  environmental 
restoration  program  will  occur. 

A2.3.16.  Acquiring  land  and  ingrants  (50 
acres  or  lass)  for  activities  otherwise  sub^ 
to  CATEX.  The  EPF  must  document 
application  of  this  CATEX  on  AF  Form  813. 

A2.3.17.  Traruferring  land.  Cscilitias.  and 
personal  property  for  which  the  Genaial 
Services  Administration  (GSA)  is  the  action 
agency.  Such  transfers  ara  excluded  only  if 
there  is  no  change  in  land  uae  and  GSA 
complies  with  its  NEPA  raquirements. 

A2.3.18.  Transferring  administradve 
control  of  real  property  within  the  Air  Force 
or  to  another  military  department  or  to 
another  Federal  agency,  not  including  GSA, 
including  returning  public  domain  lands  to 
the  Department  of  the  Interior. 

A2.3.19.  Granting  nasnmala.  !•■§•■, 
Ucanaes.  rights  of  entry,  and  p— ^»**  to  uae 
Air  Force  controlled  property  for  activitias 
that,  if  conducted  by  the  Air  Force,  could  be 
categorically  excluded  in  accordance  with 
this  attachment.  The  EPF  must  document 
application  of  this  CATEX  on  AF  Form  813. 

A2.3.20.  Converting  in-house  services  to 
cootivct  servicaa. 

A2.3.21.  Routine  personnel  ilw  laaias  and 
inueeaaa,  including  work  force  conversion  to 
either  on-base  contractor  operation  or  to 
military  operation  from  contractor  operation 
(excluding  base  closure  and  realignment 
actiofu  which  are  subject  to  congressional 
reporting  under  10  U.S.C.  2087). 

A2.3.22.  Routine,  temporary  movement  of 
persortnel.  including  deployments  of 
personnel  on  a  temporary  duty  (TDY)  basis 
where  existing  facilities  are  used. 

A2.3.23.  Personnel  reductions  resulting 
from  workload  adjustments,  reduced 
personnel  funding  levels,  skill  imbalaiUMs,  or 
other  similar  causes. 

A2.3.24.  Study  alioftt  that  involve  no 
commitment  of  raaooicaa  other  than 
personnel  and  funding  allocatioiu. 

A2.3.25.  The  analysis  and  assessment  of 
the  nstural  environment  %vithout  altering  it 
(inspectioiu.  audits,  surveys,  investigations). 
This  CATEX  includes  the  granting  of  any 
permits  necessary  for  such  surveys,  provided 
that  the  technology  or  procedure  involved  is 
well  understood  end  there  are  no  adverse 
environmental  impacts  anticipated  htim  it 
The  EPF  must  document  application  of  this 
CATEX  on  AF  Form  813. 

A2.3.26.  Undertaking  ipeciflc  investigatory 
activities  to  support  remedial  action 
activities  for  purposes  of  cleanup  of  Defense 
Environmental  Risstoration  Program  (DERP) 
and  Resource  Conservation  and  Recovery  Act 
(RCRA)  corrective  action  sites.  These 
activities  include  soil  borings- and  sampliog. 


installation,  and  operation  of  test  or 
monitoring  wells.  This  CATEX  applies  to 
studies  that  assist  in  determining  final 
cleanup  actions  when  Ihajr  are  conducted  in 
accordance  with  legal  agnomants, 
administrative  orders,  or  work  plans 
previously  agreed  to  by  EPA  or  state 
regulators. 

A2.3.27.  Normal  or  routine  besic  and 
applied  scientific  research  confined  to  the 
laboratory  and  in  compliance  with  all 
applicable  safely,  enviroiunental.  and  natural 
resource  conservation  latvs. 

A2.3.28.  Routine  tratuporting  of  hazardous 
materials  and  wastes  in  accordance  with 
applicable  Federal,  state,  interstate,  and  local 
laws. 

A2.3.29.  Emergency  handling  and 
traruporting  of  small  quantities  of  chemical 
surety  material  or  suspected  chemical  surety 
material,  whether  or  not  classified  as 
hazardous  or  toxic  waste,  from  s  discovery 
site  to  a  permitted  storage,  treatment,  or 
disposal  facility. 

A2.3.30.  Immediate  responses  to  the 
release  or  discharge  of  oil  or  hazardous 
materials  in  accordance  with  an  approved 
Spill  Prevention  and  Response  Plan  or  Spill 
Contiii§enc:y  Plan  or  that  are  otherwise 
cocuisteni  writh  the  requirements  of  the 
National  CorUingency  Plan. 

A2.3.31.  Relocating  a  small  number  of 
aircraft  to  an  installation  with  similar  aircraft 
that  does  not  result  in  a  significant  increase 
of  total  fiying  hours  or  the  total  number  of 
aircraft  operations,  a  change  in  flight  tracks, 
or  an  increase  in  permanent  personnel  or 
logistics  support  requirements  at  the 
receiving  installation.  Repetitive  use  of  this 
CATEX  at  an  installation  requires  further 
analysis  to  determine  there  are  no  cumulative 
impacts.  The  EPF  must  document  application 
of  this  CATEX  oa  AF  Form  813. 

A2.3.32.  Temporary  (for  less  than  30  days) 
increases  in  air  operations  up  to  50  percent 
of  the  typical  irutallation  aircraft  operation 
rate  or  increases  of  50  operations  a  day. 
whichever  is  greater.  Repetitive  use  of  this 
CATEX  at  an  installation  requires  further 
analysis  to  deteonine  there  an  no  cumulative 
impacts. 

A2.3.33.  Flying  activities  that  comply  with 
the  Federal  aviation  ragulatioiu.  that  ara 
dispersed  over  a  wide  area  and  that  do  not 
frequently  (more  than  once  a  day)  pass  near 
the  same  ground  poinU.  This  CATEX  does 
not  cover  regular  activity  on  established 
routes  or  within  special  use  airspace. 

A2.3.34.  Sufiersonic  flying  operations  over 
land  and  above  30.000  feet  MSL.  or  over 
water  and  above  10,000  feet  MSL  and  mora 
than  IS  nautical  miles  from  land. 

A2.3.35.  Formal  requests  to  the  FAA,  or 
host-nation  equivalent  agency,  to  establish  or 
modify  special  use  airspace  (for  example, 
restricted  areas,  warning  areas,  military 
operating  areas)  and  military  training  routes 
for  subsonic  operations  that  have  a  base 
altitude  of  3,000  feet  above  ground  level  or 
higher.  The  EPF  must  document  application 
of  this  CATEX  on  AF  Form  813,  which  must 
accompany  the  request  to  the  FAA. 

A2.3.36.  Adopting  airfield  approach, 
.departura,  and  en  route  procedures  that  ara 
leas  than  3,000  feet  above  ground  level,  and 
that  also  do  not  route  air  traffic  over  noise- 
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sensitive  areas,  including  residential 
neighborhoods  or  cultural,  historical,  and 
outdoor  recreational  areas.  The  EPF  may 
categorically  exclude  such  air  traffic  patterns 
at  or  greater  than  3,000  fleet  above  ground 
level  regardless  of  underlying  land  use. 

A2.3.37.  Participating  in  "air  shows"  and 
fly-overa  by  Air  Force  aircraft  at  non-Air 
Force  public  events  after  obtaining  FAA 
coordination  and  approval. 

A2.3.38.  Conducting  Air  Force  "ojMn 
houses"  and  similar  events,  including  air 
shows,  golf  tournaments,  home  shows,  and 
the  like,  where  crowds  gather  at  an  Air  Fon» 
installation,  so  long  as  crowd  and  traffic 
control,  etc,  have  not  in  the  past  presented 
significant  safety  or  enviroiunental  impacts. 

Atlachreiit3toPaft9<»  Procedtwi  for 
noNnng  kudiic  noonngson  urm 
Envlronmiitel  Impect  rtalwnonto  (B8) 

A.3.1.  General  Information: 

A3.1.1.  The  Office  of  the  Judge  Advocate 
General,  through  the  Air  Force  Legal  Services 
Agency/Trial  Judiciary  Division  (AFLSA/ 
JAJT)  and  its  field  organization,  is 
responsible  for  conducting  public  hearings 
and  assuring  verbatim  transcripts  ara 
accomplished. 

A3.1.2.  The  EPF,  with  proponent,  AFLSA/ 
JAJT.  uid  Public  Affairs  support,  establishes 
the  date  and  location,  arranges  for  hiring  the 
court  reporter,  funds  temporary  duty  costs  for 
the  hearing  officer,  makes  logistical 
arrangements  (for  example,  publishing 
notices,  arranging  for  press  coverage, 
obtaining  tables  and  chairs,  etc.). 

A3.1.3.  The  procedures  outlined  below 
have  proven  themselves  through  many  prior 
applications.  However,  there  may  be  rare 
instances  when  circumstances  warrant 
conducting  public  hearings  under  a  different 
format,  e.g.,  public/town  meeting, 
information  booths,  third  party  moderator, 
etc  In  these  cases,  forward  a  request  with 
jtistification  to  deviate  from  these  procedures 
to  USAF/ILEVP  for  SAF/MIQ  approval. 

A3.2.  Notice  of  Hearing  (40  CFR  1506.6): 

A3.2.1.  Public  Affoirs  officers: 

A3. 2. 1.1.  Announce  public  hearings  and 
assemble  a  mailing  list  of  individuals  to  be 
invited. 

A3.2.1.2.  Distribute  announcements  of  a 
hearing  to  all  interested  individuals  and 
agencies,  including  the  print  and  electronic 
media. 

A3.2.1.3.  Place  a  newspaper  display 
advertisement  announcing  the  time  and  place 
of  the  hearing  as  well  as  other  pertinent 
particulara. 

A3.2.1.4.  Distribute  the  notice  in  a  timely 
manner  so  it  will  reach  recipients  or  be 
published  at  least  15  days  before  the  hearing 
date.  Distribute  notices  fewer  than  15  days 
before  the  hearing  date  when  you  have 
substantial  justification  and  if  the 
justification  for  a  shortened  notice  period 
appears  in  the  notice. 

A3.2.1.5.  Develop  and  distribute  news 
release. 

A3.2.2.  If  an  action  has  effects  of  national 
concern,  publish  notices  in  the  Federal 
Register  and  mail  notices  to  national 
oiganizations  that  have  an  interest  in  the 
matter. 

A3. 2. 2.1.  Because  of  the  longer  lead  time 
required  by  the  Federal  Register,  send  out 


notices  for  publication  in  the  Federal 
Register  to  arrive  at  HQ  USAF/CEV  no  later 
than  30  days  before  the  hearing  date. 

A3.2.3.  The  notice  should  include: 

A3.2.3.1.  Date,  time,  place,  and  subject  of 
the  hearing. 

A3.2.3.2.  A  description  of  the  general 
format  of  the  hearing. 

A3.2.3.3.  The  name  and  telephone  number 
of  a  person  to  contact  for  more  information. 

A3.2.3.4.  A  suggestion  that  speakers  submit 
(in  writing  or  by  return  call)  their  intention 
to  participate,  with  an  indication  of  which 
environmental  impact  [m  impacts)  they  wish 
to  address. 

A3.2.3.5.  Any  limitation  on  the  length  of 
oral  statements. 

A3.2.3.6.  A  suggestion  that  speakers  submit 
statements  of  considerable  length  in  writing. 

A3.2.3.7.  A  summary  of  the  proposed 
action. 

A3.2.3.8.  The  location  where  the  Draft  EIS 
and  any  appendices  are  available  for 
examination. 

A.3.3.  Availability  of  the  Draft  EIS  to  the 
Public.  The  EPF  nudces  copies  of  the  Draft 
EIS  available  to  the  public  at  an  Air  Force 
installation  and  other  reasonably  accessible 
place  in  the  vicinity  of  the  proposed  action 
and  public  hearing  (e.g.,  public  library). 

A3.4.  Place  of  the  Hearing.  The  EPF 
arranges  to  hold  the  hearing  at  a  time  and 
place  and  in  an  area  readily  accessible  to 
military  and  civilian  organizations  and 
individuals  interested  in  the  proposed  action. 
Generally,  the  EPF  should  arrange  to  hold  the 
hearing  in  an  off-base  civilian  facility,  which 
is  more  accessible  to  the  public 

A3.5.  Hearing  Officer 

A3.5.1.  The  AFLSA/JAJT  selects  a  military 
trial  judge  to  preside  over  hearings.  The 
hearing  officer  does  not  need  to  have 
personal  knowledge  of  the  project,  other  than 
familiarity  with  the  Draft  EIS.  In  no  event 
should  the  hearing  officer  be  a  judge 
advocate  from  the  proponent  or  subordinate 
command,  be  assigned  to  the  same 
installation  with  which  the  hearing  is 
concerned,  or  have  participated  personally  in 
the  development  of  the  project,  or  have 
rendered  legal  advice  or  assistance  with 
respect  to  it  (or  be  expected  to  do  so  in  the 
future).  The  principal  qualification  of  the 
hearing  officer  should  be  the  ability  to 
conduct  a  hearing  as  an  impartial  participant. 

A3. 5.2.  The  primary  duties  of  the  hearing 
officer  are  to  make  sure  that  the  hearing  is 
orderly,  is  recorded,  and  that  interested 
parties  have  a  reasonable  opportunity  to 
speak.  The  presiding  officer  should  direct  the 
speakera'  attention  to  the  purpose  of  the 
hearing,  which  is  to  consider  the 
environmental  impacts  of  the  proposed 
project.  Speakers  should  have  a  time  limit  to 
ensure  maximum  public  input  to  the 
decision-maker. 

A3.6.  Record  of  the  Hearing.  The  EIS 
preparation  team  must  make  sure  a  verbatim 
transcribed  record  of  the  hearing  is  prepared, 
including  all  stated  {Kisitions,  all  questions, 
and  all  responses.  The  EIS  preparation  team 
should  append  all  written  submissions  that 
parties  provide  to  the  hearing  officer  during 
the  hearing  to  the  record  as  attachments.  The 
EIS  preparation  team  should  also  append  a 
list  of  persons  who  spoke  at  the  hearing  and 


submitted  written  comments  and  alist  of  the 
organizations  or  interests  they  represent  with 
addresses.  The  EIS  preparation  team  must 
make  sure  a  veifoatim  transcript  of  the 
hearing  is  provided  to  the  EPF  for  inclusioo 
as  an  appendix  to  the  Final  EIS.  The  officer 
should  also  ensure  that  all  persons  who 
request  a  copy  of  the  transcript  get  a  copy 
when  it  is  ccxnpleted.  Copying  charges  are 
determined  according  to  40  CFR  1506.6(f). 

A3.7.  Hearing  Format  Use  the  format 
outlined  below  as  a  general  guideline  tot 
conducting  a  hearing.  Hearing  officers  should 
tailor  the  format  to  meet  the  hearing 
objectives.  These  objectives  provide 
information  to  the  public,  record  opinions  of 
interested  persons  on  environmentel  impacts 
of  the  proposed  action,  and  set  out 
alternatives  for  improving  the  EIS  and  for 
later  consideration. 

A3.7.1.  Record  of  Attendees.  The  hearing 
officer  should  make  a  list  of  all  persons  who 
Wish  to  speak  at  the  hearing  to  help  the 
hearing  officer  in  calling  on  these 
individuals,  to  ensure  an  accurate  transcript 
of  the  hearing,  and  to  enable  the  officer  to 
send  a  copy  of  the  Final  EIS  (40  CFR  1502.19) 
to  any  person,  organization,  or  agency  that 
provided  substantive  comments  at  the 
hearing.  The  hearing  officer  should  assign 
assistants  to  the  entrance  of  the  hearing  room 
to  provide  cards  on  which  individuals  can 
voluntarily  write  thefr  names,  addresses, 
telephone  nimibers,  organizations  they 
represent,  and  titles;  whether  they  desire  to 
make  a  statement  at  the  hearing;  and  what 
environmental  8rBa(s)  they  wish  to  address. 
The  hearing  officer  can  then  use  the  cards  to 
call  on  individuals  who  desire  to  make 
statements.  However,  the  hearing  officer  will 
not  deny  entry  to  the  hearing  or  the  right  to 
speak  to  people  who  decline  to  submit  this 
information  on  cards. 

A3.7.2.  IntrtMluctory  Remarks.  The  heaiiiv 
officer  should  first  introduce  himself  or 
herself  and  the  EIS  preparation  team.  Then 
the  hearing  officer  should  make  a  brief 
statement  on  the  purpose  of  the  hearing  and 
give  the  general  ground  rules  on  how  it  will 
be  conducted.  This  is  the  proper  time  to 
welcome  any  dignitaries  who  are  present 
The  hearing  officer  should  explain  that  he  or 
she  does  not  make  any  recommendation  or 
decision  on  whether  the  proposed  project 
should  be  continued,  modified,  or  abandoned 
or  how  the  EIS  should  be  prepared. 

A3.7.3.  Explanation  of  the  Proposed 
Action.  The  Air  Force  EIS  preparation  team 
representative  should  next  explain  the 
proposed  action,  the  alternatives,  the 
potential  environmental  consequences,  and 
theEIAP. 

A3.7.4.  Questions  by  Attendees.  After  the 
EIS  team  representative  explains  the 
proposed  action,  alternatives,  and 
consequences,  the  hearing  officer  should  give 
attendees  a  chance  to  ask  questions  to  clarify 
points  they  may  not  have  understood.  The 
EIS  preparation  team  may  have  to  reply  in 
writing,  at  a  later  date,  to  some  of  the 
questions.  While  the  Air  Force  EIS 
preparation  team  should  be  as  responsive  as 
possible  in  answering  questions  about  the 
proposal,  they  should  not  become  involved 
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in  dabate  (he  quMtionen  over  th«  merita  of 
the  ptopu— d  acttoo.  Cross-examination  of 
•paainn,  iMMr  tboM  of  the  Air  Force  or  the 
public,  is  not  th«  purpoM  of  an  informal 
hearing.  If  necessary,  the  hearing  officer  may 
limit  questioning  or  conduct  portions  of  the 
hearing  to  ensure  proper  lines  of  inquiry. 
Ho%vever,  the  hearing  officer  should  include 
all  questions  in  the  hearing  recced. 

A3. 7. 5.  Statement  uf  Attendees.  The 
hearing  officer  must  give  the  persons 
attending  the  hearing  a  chance  to  present  oral 
or  written  statements.  The  bearing  officer 
should  be  sure  the  recorder  has  the  name  and 
address  of  each  person  who  submits  an  oral 
or  written  statement  The  ofRcer  should  also 
permit  the  attendeaa  to  submit  written 
statements  within  a  reaaonable  time,  usually 
two  weeks,  following  the  bearing.  The  officer 
should  allot  a  reasonable  length  of  time  at  the 
hearing  for  receiving  oral  statements.  The 
officer  may  waive  any  announced  time  limit 
at  his  or  her  discretion.  The  hearing  officer 
may  allow  those  who  have  not  previously 
indicated  a  desire  to  spealc  to  identify 
themaalvM  ind  be  recognized  only  after 
those  who  have  previously  Indicated  their 
intentions  to  speak  have  spolien. 

A3. 7.6  Ending  or  Extending  a  Hearing.  The 
bearing  officer  has  the  power  to  end  the 
hearing  if  the  hearing  biscomes  disorderly,  if 
the  speakers  become  repetitive,  or  for  other 
good  cause.  In  any  such  case,  the  hearing 
officer  must  make  a  statement  for  the  record 
on  the  reasons  for  terminating  the  hearing. 
The  hearing  officer  may  also  extend  the 
hearing  beyond  the  originally  announced 
date  and  time.  The  officer  should  announce 
the  axtaaslon  to  a  later  date  or  time  during 
the  hearing  and  prior  to  the  hearing  if 
possible. 

A3.8.  Adjourning  the  Hearing.  After  all 
persons  have  had  a  chance  to  speak,  when 
the  hearing  has  culled  a  representative  view 
of  public  opinion,  or  when  the  time  set  for 
the  hearing  and  any  reaaonable  extension  of 
time  has  ended,  the  hearing  officer  adjourns 
the  hearing.  In  certain  circumstances  (for 
example,  if  the  hearing  officer  believes  it  is 
likely  that  some  participants  will  introduce 
new  and  relevant  information),  the  hearing 
officer  may  justify  scheduling  an  additional. 
separate  hearing  session,  if  the  hearing  officer 
makaa  the  decision  to  hold  another  hearing 
while  presiding  over  the  original  hearing  he 
or  she  should  announce  that  another  public 
hearing  will  be  scheduled  or  is  under 
consideration.  The  officer  gives  notice  of  a 
decision  to  continue  these  hearings  in 
essentially  the  same  way  he  or  she 
announced  the  original  hearing,  time 
pannitting.  The  Public  Affoirs  officer 
provides  the  required  public  notices  and 
directs  notices  to  interested  parties  in 
coordination  with  the  hearing  ofRcer. 
Because  of  lead  time  constraints.  SAF/MIQ 
may  waive  Fedhral  Eaglatar  notice 
requirements  or  advertisements  in  local 
publications.  At  tba  ooochision  of  the 
hearing,  the  hearing  oAoar  should  ink>rm  the 
attendees  of  the  deadline  (usually  2  weeks) 
to  submit  additional  written  remarlu  in  the 
hearing  record.  The  officer  should  also  notify 


attendees  of  the  deadline  fior  the  commenting 
period  of  the  Draft  EIS. 

Barbara  A.  CanaidMal. 

AltetJtatg  Air  Force  Federal  Register  Liaison 
Officer. 

(FR  Doc  97-33457  Filed  12-23-07;  8:45  am] 
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ARCHTTECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

96  CFR  Parte  1 190  and  1 191 

Aoc<aaM)HHy  OuldaWnaa  for  Omdoof 
uavaiopaa  Araaaj  MaaviQ  or 
Ragulalofy  NagoHaHon  CofninMaa 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Regulatory  negotiation 
committee  meeting. 


The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  established  a 
regulatory  negotiation  committee  to 
develop  a  proposed  rule  on  accessibility 
guidelines  for  newly  (instructed  and 
altered  outdoor  developed  areas  covered 
by  the  Americans  with  Disabilities  Act 
and  the  Architectural  Barriers  Act.  This 
dociunent  announces  the  dates,  times, 
and  location  of  the  next  meeting  of  the 
committee,  which  is  open  to  the  public. 
DATES:  The  committee  will  meet  on: 
Saturday.  January  31. 1998,  2:00  p.m.  to 
6:00  p.m.;  Sunday.  February  1. 1998, 
8:30  a.m.  to  5:00  p.m.;  and  Monday, 
February  2. 1998.  8:30  a.m.  to  5:00  p.m. 
ADOnciBCl;  The  committee  will  meet  at 
the  Princess  Hotel,  1404  West  Vacation 
Road.  San  Diego.  California. 
FOR  FUfTTHBt  MFOnMATION  CONTACT: 
Peggy  Greenwell.  Office  of  Technical 
and  Information  Services,  Architectural 
and  Transportation  Barriers  Compliance 
Board.  1331  F  Street,  NW..  suite  1000, 
Washington,  IX:.  20004-1111. 
Telephone  number  (202)  272-5434 
extension  34  (Voice);  (202)  272-5449 
(TTY).  This  document  is  available  in 
alternate  formats  (cassette  tape,  braille, 
large  print,  or  computer  disc)  upon 
request.  This  document  is  also  available 
on  the  Board's  web  site  (http:// 
www.access-board.gov/rulcs/ 
outdoor.htm). 

SUPPlfMBfTARY  INFOfMATION:  In  June 
1997,  the  Access  Board  established  a 
regulatory  negotiation  committee  to 
develop  a  proposed  rule  on  accessibility 
guidelines  for  newly  constructed  and 
altered  outdoor  developed  areas  covered 
by  the  Americans  with  Disabilities  Act 
and  the  Architectuiral  Barriers  Act.  (62 


FR  30548,  June  4, 1997).  The  committee 
will  hold  its  next  meeting  on  the  dates 
and  at  the  location  annoimced  above. 
The  meeting  is  open  to  the  public.  The 
meeting  site  is  accessible  to  individuals 
with  disabilities.  Individuals  with 
hearing  impairments  who  require  sign 
language  interpreters  should  contact 
Peggy  Greenwell  by  January  15, 1998.  by 
calling  (202)  272-5434  extension  34 
(voice)  or  (202)  272-5449  (TTY). 


Executive  Director. 

(FR  Doc.  97-33625  Filed  12-23-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
(CA-203-0(»2:  FRL-5M0-7] 

Approval  and  ProHMilgation  Of 

ImplainantaUoii  Plana;  CaHfomla; 
Ventura  County  Air  PoUuten  Control 
Olatrtet 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMAHV:  EPA  is  proposiig  to  approve 
a  state  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
California  relating  to  control  measures 
for  attaining  the  ozone  national  ambient 
air  quality  standards  (NAAQS)  in  the 
Ventura  County  nonattainment  area. 
The  submittal  revises  control  measure 
adoption  schedules  in  the  1994  ozone 
SIP  for  Ventura  County,  EPA  is 
proposing  to  approve  the  SIP  revision 
under  provisions  of  the  Clean  Air  Act 
(CAA  or  the  Act)  regarding  EPA  action 
on  SIP  submittals.  SIPs  for  national 
primary  and  secondary  ambient  air 
quality  standards,  and  plan 
requirements  for  nonattainment  areas. 
DATES:  Written  comments  on  this 
proposal  must  be  received  by  January 
23.  1998. 

ADDRESSES:  Comments  should  be 
addressed  to  the  USEPA  contact  listed 
below. 

The  rulemaking  docket  for  this  notice 
may  be  inspected  and  copied  at  the 
following  location  during  normal 
business  hours.  A  reasonable  fee  may  be 
charged  for  copying  parts  of  the  docket. 
Environmental  Protection  Agency, 
Region  9,  Air  Division.  Air  Planning 
Office  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901 
Copies  of  the  SIP  materials  are  also 
available  for  inspection  at  the  addresses 
listed  below: 


California  Air  Resources  Board,  2020  L 

Street,  Sacramento,  California 
Ventura  County  Air  Pollution  Control 
District,  669  County  Square  Drive. 
Ventura.  California 
FOR  FURTHER  MVORMATION  CONTACT: 
Dave  Jesson  (415)  744-1288,  Air 
Planning  Office  (AIR-2),  Air  Division. 
U.S.  EPA,  Region  9.  75  Hawthorne 
Street.  San  Francisco.  California,  94105- 
3901. 

SUPPLEMENTARY  MFOmiATlON: 

L  Background 

A.  Clean  Air  Act  Requirementa 

The  Federal  CAA  was  substantially 
amended  in  1990  to  establish  new 
planning  requirements  and  attainment 
deadlines  for  the  NAAQS.  Under 
section  107(dHl)(C)  of  the  Act,  areas 
designated  nonattainment  prior  to 
enactment  of  the  1990  amendments, 
including  Ventura,  were  designated 
nonattainment  by  operation  of  law. 
Under  section  181(a)  of  the  Act,  each 
ozone  area  designated  nonattainment 
under  section  107(d)  was  also  classified 
by  operation  of  law.  depending  on  the 
area's  air  quality  problem.  Ventura 
County  was  classified  as  severe,  with  an 
attainment  date  of  November  15,  2005.  ■ 

Section  172  of  the  Act  contains 
general  requirements  applicable  to  SIPs 
for  nonattainment  areas.  Section  182  of 
the  Act  sets  out  additional  air  quality 
planning  requirements  for  ozone 
nonattainment  areas. 

The  most  fundamental  of  these 
provisions  is  the  requirement  that  ozone 
nonattainment  areas  classified  as 
serious,  severe,  or  extreme,  submit  by 
November  15,  1994,  a  SIP  demonstrating 
attainment  of  the  ozone  NAAQS  as 
expeditiously  as  practicable  but  no  later 
than  the  deadline  applicable  to  the 
area's  classification.  CAA  section 
182(c)(2)(A).  Such  a  demonstration  must 
provide  enforceable  measures  to  achieve 
emission  reductions  at  or  below  the 
level  predicted  to  result  in  attainment  of 
the  NAAQS  throughout  the 
nonattainment  area.  Sections  182(b)(1) 
and  182(c)(2)(B)  also  require  the  SIPs  to 
achieve  specific  rates  of  progress  (ROP) 


in  milestone  yean  leading  to  the 
attainment  year. 

EPA  has  issued  a  "General  Preamble" 
describing  the  Agency's  preliminary 
views  on  how  EPA  intends  to  act  on 
SIPs  submitted  under  Tide  I  of  the  Act 
See  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28, 1992). 
The  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  EPA's  preliminary  interpretations  of 
Tide  I  requirements.  In  this  proposed 
nUemaking  action,  EPA  is  applying 
these  p>olicies  to  the  Ventura  ozone  SIP 
submittal,  taking  into  consideration  the 
specific  fectual  issues  presented. 

B.  EPA  Actions  on  Prior  Ventura  Ozone 
SIP  Revisions 

The  Ventura  County  Air  Pollution 
Control  District  (VCAPCD)  adopted  an 
ozone  attainment  plan  on  November  8, 

1994.  This  plan  was  forwarded  to  the 
California  Air  Resources  Board  (CARB), 
which  submitted  the  plan  as  a  (Hoposed 
revision  to  the  California  SIP  on 
November  15, 1994.  On  December  19, 

1995,  VCAPCD  adopted  an  updated 
plan,  making  minor  revisions  to 
adoption  and  implementation  schedules 
and  estimates  of  emissions  reductions 
for  some  of  the  control  measures.  On 
JiUy  12, 1996,  CARB  submitted  this 
updated  plan,  with  a  request  that  EPA 
approve  the  corrected  veraion  of  the 
control  measures. 

On  January  8. 1997  (62  FR  1150),  EPA 
issued  final  approval  of  the  Ventura 
1994  ozone  SIP,  as  amended  by  the 
submittal  of  July  12, 1996.  Specifically, 
EPA  approved  the  Ventura  1994  ozone 
SIP  with  respect  to  the  Act's 
requirements  for  emission  inventories, 
control  measures,  modeling,  and 
demonstrations  of  15%  ROP  and  post- 
1996  ROP  and  attainment  As  part  of 
this  action,  EPA  approved,  under 
sections  110(k)(3)  and  301(a)  of  the  Act, 
VCAPCD's  enforceable  commitments  to 
adopt  and  implement  18  control 
measures  by  express  dates  to  achieve 
specific  emission  reductions  for  the 
ROP  milestone  years  1999,  2002,  and 
2005. 

EPA's  approval  noted  that  VCAPCD 
had  adopted  on  January  9, 1996,  minor 


further  changes  to  the  adoption 
schedule  and  emission  reductions  for 
many  of  the  control  measures.  Becaiue 
the  further  changes  had  not  yet  been 
submitted  by  CARB.  however,  EPA 
explained  that  the  Agency  must  act  on 
the  adoptfon  schedule  as  revised  by 
Ventura  on  Decembo'  19. 1995.  EPA 
noted  that  if  the  January  1996  changae 
were  to  be  submitted  as  a  further 
revision  to  the  SIP's  rule  adoption 
schedule.  EPA  intended  to  approve 
them  since  the  changes  did  not 
adversely  affect  RCX>  or  attainment  (62 
FR  1175). 

C.  Current  SIP  Revision 

On  October  21. 1997.  the  VCAPCD 
Board  adopted,  after  proper  public 
notice  and  involvement,  a  1997  revision 
to  the  ozone  plan,  updating  the 
adoption  and  implementation  dates  for 
8  measures  in  the  1994  ozone  SIP.2 

On  November  5, 1997,  CARB  adopted 
and  submitted  this  update  as  a  SIP 
revision.  The  docket  to  this  proposed 
rulemaking  includes  CARB  Executive 
Order  G-125-227,  dated  November  5, 
1997.  and  a  SIP  transmittal  letter  from 
Michael  P.  Kenny,  CARB  Executive 
Officer,  to  Felicia  Marcus.  EPA  Regional 
Administrator,  Region  9,  dated 
November  5, 1997.  On  November  19, 
1997,  EPA  foimd  the  revision  to  be 
complete,  pursuant  to  EPA's 
completeness  criteria  tliat  are  set  forth 
in  40  CFR  Part  51  Appendix  V.^  A 
technical  clarification  regarding 
emission  reductions  for  each  measure  is 
also  part  of  the  docket  to  this  action. 
The  clarification  is  in  a  November  20, 
1997  letter  from  Richard  H.  Baldwin. 
VCAPCD  Air  Pollution  Control  Officer, 
to  Michael  Kenny.  CARB  submitted  this 
letter  to  EPA  on  December  5, 1997 
Qetter  from  Michael  P.  Kenny  to  David 
Howekamp,  EPA)  as  a  technigal 
clarification  to  the  SIP. 

The  table  entiUed  "Revised  Adoption 
and  Implementation  Dates  for  Ventura 
Measures"  displays  the  adoption  and 
implementation  dates  for  each  rule  in 
the  existing  SIP  and  the  proposed 
revision. 


Revised  ADOf»TioN  and  Implementation  Dates  for  Ventura  Measures 


Rule  No 

Control  measure 

Adopfon 

Impiementation 

SIP 

Rev 

SIP 

Rev 

R-303  

AIM  Archttectiiral  Coatings ... 
Phase  1  „ 



12m 

12/99 

12«7 

2000 

■  The  da«ignatioa  and  claMification  of  Ventura 
County  for  ozona  aie  codified  at  40  CFR  81.305. 

I  VCAPCD  Board  Resolution  is  part  of  the  docket 
for  this  proposed  rulemaking.  The  VCAPCD  plan 
update  alto  extends  the  adoption  date  for  one 


additional  measure,  R-705/N-705  tow  Emission 
Vehicle  Fleets,  which  was  not  approved  as  part  of 
the  1994  ozone  SIP.  CARB  did  not  include  this 
measure  in  the  1997  SIP  submittal.  VCAPCD  assigns 
DO  emission  reduction  credit  to  the  measure  and 
does  not  propose  a  specific  implementation  date. 


>EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and.  pursuant  to 
section  110(kMl)(A)  of  the  CAA.  revised  the  criteria 
on  August  26. 1991  (56  FR  42216). 
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Revised  AooPTtON  and  Implementation  Dates  for  Ventura  Measures— Continued 

Rut*  No. 

Control  measure 

Adoption 

Implementation 

SIP 

Rev 

SIP 

Rev 

PhM«2 „. 

PtWM  3  

.....„..„~... 

2001 

..^„ 

vi/oQ 

12/99 

12/01 
12rt)1 
12A)1 
12/98 
12/99 

2003 

R-^22  

r'BHmr  ^jmvncmion  rrognm _..^....._.......^....>.._...._.............^„.....«_....^ 

Pnese  i  « ...^■•.•.•^..••....•••m.*m«....»....— •••..»...m.*«m....m*.>*..*. 

Phase  2  , ^ 

12/97 
12/96 
7/97 
7/97 
7/96 
9/97 
5«7 
1/97 

12/01 

6«6 

W96 
6/97 

12/96 
9196 

12/96 

12/02 

R-327  

R-410 

Electronic  Ciomponent  Manutactuhng ..^ .. 

Manry^  Tanker  Lo<fl«nO      - _ 

12A)1 
12/02 

R~420 

Pleasure  Cralt  Fuel  Transfer «..„_.......     .._.       _.-.....»_.._...^._.. 

12/02 

R-421  

R-425 

N-ioe  

Utility  Engine  Refueling  Operations .. . ~ ^ 

Enhaiwed  Fugitive  l/W  Program  „ „ ^... 

Borers.  Steam  Generators,  Heaters  <1  MMBtu  „ 

12A12 
12/99 
12A)0 

In  a  technical  clarincation  to  the  SIP 
submittal.  VCAPCD  also  provided  a 
table  of  revised  emission  reductions  for 
each  measure  and  ROP  milestone, 
reflecting  improved  information  on  the 
measures  (primarily  corrections  to 
calculation  errors)  and  the  impact  of 
changes  to  the  adoption  schedule. 


VCAPCD  adopted  many  of  these  revised 
emission  reductions  as  part  of  the  1995 
AQMP  revision  adopted  December  19. 
.  1095.  The  revised  2005  emission 
reductions  proposed  for  approval  in  this 
action  wrere  used  in  the  modeling  in  the 
Ventura  attainment  demonstration. 


which  was  approved  by  EPA  as  part  of 
the  Ventura  1994  ozone  SIP. 

The  revised  estimates  of  emission 
reductions  based  upon  the  December  19, 
1995  reanalysis  and  the  revised 
implementation  schedule  appear  below 
in  the  table  entitled  "Revised  Emission 
Reductions  for  Ventura  Measures." 


Revised  Emission  Reductions  for  Ventura  Measures 


Rule  No. 

Control  measure 

1999 

2002 

2006 

SIP 

R«r 

SIP 

Rev 

SIP 

Rev 

R-303 

R-322  

R-32/  

R-410 

R-420 

R-421  

R-42S 

AIM  Architectural  Coatings  _ 

Painter  Certitication  Program  ....'. .^.     „... 

Eiectronc  Component  Manufacturing  ...    ^. 

Marine  Tanker  Loading  _. 

Pleasure  Cra«  Fuel  Transfer  

Utility  Engw>e  RetueNng  Opsrations 

Enhanced  Fugitive  WM  Rotfiaiii  

0.00 
0.48 
0.07 

aoo 

0.06 
0.19 
1.21 
0.06 

2.03 
0.06 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.51 
0.07 
0.00 
0.06 
0.20 
1.07 
0.06 

1.93 
0.06 

0.73 
0.11 
0.07 
0.00 
0.00 
0.00 
1.16 
0.04 

2.07 
0.04 

0.89 
0.53 
0.06 
0.00 
0.08 
0.20 
0J5 
0.06 

2.73 
0.06 

0.89 
0.59 
0.06 
0.00 
0.06 
0.20 
1  03 

N-102  

BoKers.  Steam  Qenaralors.  1  Isalan  <1  tJMBhj 

004 

Total 

VOC 

287 

Na  » ~ 

0.04 

Sources:  The  1994  SIP  emission  raductiora  lor  each  control  measure  tor  each  ROP  mileslona  year  are  shown  in  a  tabie  emitted  "Ventura 
Local  Control  Measures"  m  EPA's  inai  approval  of  the  Ventura  1994  ozone  SIP  62  FR  1 176.  Th*  revised  emissions  reductions  are  talten  from  a 
leltsr  from  Richard  H.  Baldwin  to  Michael  Kenny,  dated  November  20.  1997.  table  entitled  "Ventura  Local  Control  Measures  (tons  per  day)."  M 
emission  reckxtmns  are  in  tons  per  day  of  volatile  organic  compounds  (VOC).  except  tor  measure  N-102#wt)ich  is  tons  per  day  o*  oxides  of  n»- 
(NO.). 


The  SIP  revision  included 
documentation  explaining  for  each 
measure  why  the  projected  adoption 
and  implementation  dates  were  not 
realistic,  considering  the  level  of 
analysis  required  or.  for  some  new- 
technology  measures,  the  relatively 
small  market  for  control  equipment  and 
devices  in  Ventura  County.*  VCAPCD's 
documentation  demonstrated  that 
postponement  of  the  adoption  and 
implementation  dates  for  the  measures 
will  not  jeopardize  ROP  because  the 
area,  relying  only  on  regulations  that  are 
now  fiilly  adopted,  will  achieve  VOC 
and  NOx  emissions  reductions 


'A  copy  of  Iha  docum«n(ation.  "Octobar  21,  1M7 
Vmtun  County  Air  Pollution  Control  Board 
Packet."  is  included  in  tha  dockat  for  ihii  propoaad 
rulaniaking. 


significantly  in  excess  of  the  ROP 
reductions  required  under  the  CAA. 
Finally,  VCAPCD  noted  that  all 
measures  would  continue  to  be  fully 
implemented  by  the  attainment  date, 
and  that  the  revised  estimate  of 
emission  reductions  from  the  measures 
in  2005  was  used  in  the  ozone  modeling 
analysis  in  the  1994  ozone  SIP. 

n.  EPA  Action 

A.  Analysis 

Two  sections  of  the  CAA  constrain 
EPA's  authority  to  approve  relaxations 
to  the  SIP.  Section  110(1)  prohibits  EPA 
from  approving  a  revision  if  it  would 
"interfere  with  any  applicable 
requirement  concerning  attainment  and 
reasonable  further  progress  (as  defined 
in  section  171),  or  any  other  applicable 


requirement  of  this  Act."  Section  193 
prevents  modification  of  control 
requirements  "in  effect,  or  required  to 
be  adopted  by  an  order,  settlement 
agreement,  or  plan  in  effect  before 
November  15, 1990  in  any  area  which 
is  a  nonattainment  area  for  any  air 
pollutant  •  •   •  unless  the  modification 
insures  equivalent  or  greater  emission 
reductions  of  such  air  pollutant." 

The  Ventura  1994  ozone  SIP. 
including  its  control  measures  and 
demonstrations  of  ROP  and  attainment, 
was  not  required  by  an  order,  settlement 
agreement,  or  plan  in  effect  before 
November  15,  1990.  Therefore,  the 
provisions  of  section  193  of  the  Act  do 
not  apply  to  this  proposed  revision. 

Section  110(1)  does  not  authorize  EPA 
approval  of  a  revised  SIP  if  the  revision 
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would  interfere  mth  attainment  and 
reasonable  further  progress,  or  any  .other 
applicable  CAA  requirement 

The  cumulative  effect  of  the  proposed 
extensions  of  implementation  dates  is  a 
decrease  in  1999  emission  reducticHU  of 
2.03  tod  VOC  and  0.05  tpd  NOx.  The 
net  effect  of  the  revision  is  considerably 
less  in  2002  and  2005.  For  these  ROP 
milestone  years,  the  delayed  NO. 
reductions  amount  to  only  0.02  tpd,  and 
VOC  reductions  are  actually  increased 
by  0.14  tpd,  due  to  recalculated  benefits 
firom  measures  R-303  and  R-425. 

The  Ventura  1994  ozone  SIP  meets 
the  minimum  Pedoal  ROP  requirements 
without  reliance  on  any  local  measures 
that  were  not  fully  adopted  in  regulat<Hy 
form.'  Therefore,  the  proposed  revision 
would  not  interfere  with  reasonable 
further  progress,  which  for  ozone  areas 
is  equivalent  to  the  minimum  CAA  ROP 
requimnents  applicable  to  the  area. 

Because  the  proposed  revision  simply 
delays  rather  than  relaxes  or  writhdraws 
control  measures  in  the  approved  SIP, 
because  the  total  amount  of  postponed 
emission  reductions  is  small,  because 
there  is  a  net  increase  in  the  total  of 
ozone  precursor  emission  reductions  in 
the  attainment  year,  and  because  the 
VOC/NOx  emission  reductions  reflected 
in  this  sulnnittal  were  used  in  the 
modeled  attainment  demonstration  in 
the  Ventura  1994  ozone  SIP,  EPA 
concludes  that  the  proposed  revision 
would  not  interfere  with  any 
requirement  of  the  CAA  relating  to  the 
1-hour  ozone  NAAQS,  or  any  other 
NAAQS,  or  any  other  State  obligation 
under  the  Act 

B.  Summary  of  Proposed  Action 

In  this  document,  EPA  is  proposing  to 
approve  the  1997  update  to  the  1994 
ozone  SIP  for  Ventura  under  sections 
110(kM3)  and  301(a)  of  the  Act  The 
eSisct  of  this  approval,  if  finalized, 
would  be  to  amend  the  Cederally 
enforceable  adoption  and 
implementation  dates  and  emission 
reductions  for  8  measures  in  the 
Ventura  1994  ozone  SIP  as  shown  in  the 
tables  above  entitied  "Revised  Adoption 
and  Implementation  Dates  for  Venttua 


'  EPA't  final  approval  of  tha  Ventura  1994  otone 
SIP  at  one  point  stales  that  "the  Ventura  control 
measures  are  relied  upon  in  meeting  the  post-1996 
ROP  and  attainment  requirements  of  the  Act."  62 
FR  1176.  This  statement  is  true  with  respect  to 
attainment  Init  is  in  error  with  respect  to  ROP 
laquiremenU.  VCAPCD's  1994  ozone  SIP  includes 
a  Poat-96  ROP  schedule  that  meets  the  minimum 
CAA  requirement  for  each  milestone  year  (9% 
reduction  in  emissions  for  each  3-year  period 
through  the  attainment  year,  i.e..  1999,  2002,  2005). 
relying  only  on  fully  adopted  regulations,  with  no 
credit  taken  from  local  control  measures.  The  1994 
ozone  SIP  uses  creditable  NOx  reductions  to 
substitute  for  VOC  shortJalls  in  2002  and  2005,  as 
allowed  by  section  lS2(c)(2MC)  of  the  Act 


Measures"  and  "Revised  Emission 
Reductions  fc»  Ventura  Measures." 

m.  lagiyalary  Precaia 

Under  the  Regulatory  Flexibility  Act 
5  U.S.C.  600  et  seq.,  EPA  muM  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  nde  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
bttsiaess,  smaU  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I,  part  D  of  the  CAA, 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal  state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SBP's  on  such  grotuids. 
Union  Electric  Co.  v.  U.S.EJP.A.,  427 
U.S.  246.  256-66  (S.Ct  1976):  42  U.S.C. 
7410(aK2). 

The  OMB  has  exempted  this  action 
fiom  review  under  Executive  Order 
12866. 

IV.  Uaiindad  Masdatea 

Under  sections  202,  203,  tuid  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act") 
signed  into  law  on  March  22. 1995,  EPA 
must  imdertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
ate. 

3ugh  submission  of  these  SIP 
revisions,  the  State  and  any  affected 
local  or  tribal  governments  have  elected 
to  adopt  the  program  provided  for  imder 
section  110  and  182(b)  of  the  CAA. 
These  rules  may  bind  State,  local,  and 
tribal  governments  to  perform  certain 
actions  and  also  require  the  private 
sector  to  perform  certain  duties.  To  the 
extent  that  the  rules  being  approved  or 
disapproved  by  this  action  will  impose 
any  mandate  upon  the  State,  local,  or 
tribal  governments  either  as  the  owner 
or  operator  of  a  soiurce  or  as  a  regiilator, 
or  would  impose  any  mandate  upon  the 
private  sector,  EPA's  action  will  impose 
no  new  requirements;  such  sources  are 


already  subject  to  these  requirements 
under  State  law.  Accordingly,  no 
additional  costs  to  State,  local,  cw  tribal 
govomments,  or  to  the  private  sector, 
result  from  this  action.  EPA  has  also 
determined  tiiat  this  final  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  of  $100  million  or 
more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  tha 
private  sector. 

Liat  of  Siikyacts  ia  40  Cn  Part  at 

EnvirtMUMDtal  protection.  Air 
pt^ution  control,  hydrocarbons. 
iBcmporation  by  reference. 
Intergovernmental  relatioiu,  Oxides  of 
nitrogen.  Ozone,  Reporting  and 
recordkeeping  requiiemoits.  Volatile 
organic  compounds. 

Aatharity:  U.S.C  7401  et  aeq. 

Dated:  Dacembor  16, 1997. 
FsttciaMarcw. 

Repantd  Admiidttrator.  Region  DC. 
[FR  Doc  97-33609  Filed  12-23-97;  8:45  am) 


ENVmONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  441 


A  PubNc  HacrffiQ  on  ttia  Proposed 
EHhiowt  UmHoMono  QukWin— and 
PrBtraatmant  Standards  for  the 
Induatrtal  Laundries  OL)  Industry 

AOENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  hearing. 


r:  The  Environmental  Protection 
Agency  is  conducting  a  second  public 
hearing,  in  addition  to  the  public 
hearing  being  conducted  in  Washington, 
D.C  to  inform  the  public  of  the 
proposed  effluent  limitations  guidelines 
and  standards  for  the  industrial 
laimdries  industry.  The  hearing  is 
intended  for  interested  parties  to 
provide  comments  to  the  Agency  on 
disputed  technical,  scientific,  economic, 
or  other  issues. 

DATES:  The  public  hearing  will  be  held 
on  Wednesday,  January  21, 1998,  from 
9:00  a.m.  to  12:00  noon. 
ADDRESSES:  The  hearing  will  be  held  at 
the  Henry  M.  Jackson  Federal  Building, 
South  Auditorium,  Seattle,  Washington. 
The  building  is  located  at  915  2nd 
Avenue.  Persons  wishing  to  present 
formal  comments  at  the  public  hearing 
should  have  a  written  copy  for 
submittal. 

A  limited  number  of  rooms  are 
available  at  the  Westin  Seattie  Hotel. 
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Hotel  reservatioiu  may  be  made  by 
calling  (206)  727-5888  and  refer  to  the 
EPA  Public  Hearing  to  obtain  a  group 
rate  of  $99.00.  The  Westin  Hotel  at  1900 
5th  Avenue  is  approximately  10  blocks 
from  the  Henry  M.  Jackson  Federal 
Building. 

FOR  FUfrmCR  MFORMATION  COMTACT: 
Malta  Jordan,  Engineering  and  Analysis 
Division  (4303).  U.S.  EPA,  401  M  Street 
SW..  Washington  DC  20460.  Telephone 
(202)  260-0817,  fax  (202)  260-7185  or 
E-Mail  Jordan.Marta^pamail.epa.gov 

SUPPLEMENTAIIY  MTORMATION:  EPA 
proposed  effluent  limitations  guidelines 
and  pretreatment  standards  for  the 
Industrial  Laundries  Category  under 
authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  (62  FR  66182, 
December  17. 1997).  The  Industrial 
Laundries  Category  includes  facilities 
that  launder  industrial  textile  items 
such  as,  industrial:  garments  and 
uniforms,  shop  towels,  printer  towels, 
mops.  mats,  and  dust  control  items  from 
off-site  as  a  business  activity.  The  items 
that  are  laundered  are  owned  either  by 
the  laundry  facilities  or  their  customers. 
Often  these  fecilities  wash  other  items 
that  are  not  classified  as  industrial 
textile  items,  such  as  linen  supply 
gvments.  linen  flatwork.  health-care 
items,  and  miscellaneous  other  items. 

The  public  hearing  will  include  a 
brief  discussion  of  the  proposed  rule 
which  includes  scope,  technology-based 
regulatory  options,  and  other  general 
industrial  laundries  industry  issues.  The 
hearing  will  be  recorded  or  transcribed 
by  a  reporter  for  inclusion  in  the  record 
for  the  Industrial  Laundries  Category 
rulemaking. 

Documents  relating  to  the  topics 
mentioned  above  and  a  more  detailed 
agenda  will  be  available  at  the  meeting. 

Dated:  Dacember  18, 1997. 
Tador  DavMs, 

Dinctor,  Office  of  Science  and  Technology. 
(FR  Doc.  97-33606  Filed  12-23-97;  8:45  am) 
MJJNaCOOC 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  VVHdHf*  S«rvio« 

50CFRPait17 

EfKtenQefwl  Mtd  THfMlwtM  WHdiito 
■na  nsniBi  neopwung  ot  uminiimii 
Penoo  sna  rtionc  nsanng'  o*i  >■•* 
Propoaad  Rule  To 
ShloM^a 


UsttlwTopska 


agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  of  public 

hearings  and  reopening  of  comment 

period. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  gives  notice  that  four  public 
hearings  will  be  held  on  its  proposal  to 
list  the  Topeka  shiner  [Natropis  topeka) 
as  an  endangered  species.  The  Service 
proposed  endangered  statiu  pursuant  to 
the  Endangered  Species  Act  (Act)  of 
1973,  as  amended,  for  the  Topeka  shiner 
on  October  24. 1997  (62  FR  55381). 
These  hearings  will  allow  additional 
comments  on  this  proposal  to  be 
submitted  from  all  interested  parties. 
OATO:  The  comment  period  on  the 
proposal  is  reopened  from  January  12, 
1998  through  February  9,  1998.  The 
public  hearings  will  be  held  from  7  to 
9:30  p.m.  on  each  of  the  following 
evenings:  January  26, 1906,  in 
Manhattan.  Kansas;  January  27. 1998.  in 
Bethany.  Missouri;  January  28, 1998,  in 
Ft.  Dodge.  Iowa;  and  January  29, 1998, 
in  Sioux  Falls,  South  Dakota.  An 
informal  open  forum  will  precede  each 
hearing  from  5  to  6:30  p.m.  each 
evening. 

ADDRESSES:  The  January  26  hearing  will 
be  held  at  the  Kansas  State  University 
Student  Union,  Main  Ballroom,  17th 
Street  and  Anderson  Avenue, 
Manhattan,  Kansas;  the  January  27 
hearing  will  be  held  at  the  Bethany  * 
Community  Center.  103  N.  25th  Street, 
Bethany,  Missouri;  the  January  28 
hearing  will  be  held  at  Iowa  Central 
Community  College,  Vo-Tech  Building, 
Conference  Rooms  1  and  2,  330  Avenue 
M,  Fort  Dodge.  Iowa;  and  the  January  29 
hearing  will  be  at  the  University  of 
Sioux  Falls,  Chapel  Auditorium-Jeschlie 
Fine  Arts  Center,  1101  West  22nd 
Street,  Sioux  Falls,  South  Dakota. 


Written  comments  and  materials  should 
be  seat  to:  Field  Supervisor,  U.S.  Fish 
and  Wildlife  Service.  315  Houston  St, 
Suite  E.  Manhattan,  Kansas  66502. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  STORMATION  CONTACT: 
Vernon  Tabor  at  the  above  address  (785/ 
539-3474). 

StIPPlfMBfTARV  MPORMATKM: 

Background 

Section  4(b)(5)(E)  of  the  Act  requires 
that  a  public  hearing  be  held  on  the 
proposal  to  list  the  Topeka' shiner  as  ut 
endangered  species,  if  requested  within 
45  days  of  the  proposal's  publication  in 
the  Federal  Regiatar.  Public  requests 
were  received  in  the  allotted  time 
period  from  parties  in  Iowa,  Kansas, 
Missouri,  and  South  Dalu>ta. 

Anyone  expecting  to  make  an  oral 
presentation  at  these  hearings  is 
encouraged  to  provide  a  written  copy  of 
their  statement  to  the  hearing  officer 
prior  to  the  start  of  the  hearing.  In  the 
event  there  is  a  large  attendance,  the 
time  allotted  for  oral  statements  may 
have  to  be  limited.  Oral  and  written 
statements  receive  equal  consideration. 
There  are  no  limits  to  the  length  of 
«vritten  comments  presented  at  these 
hearings  or  mailed  to  the  Service. 

In  order  to  accommodate  the 
scheduled  public  hearings,  the  Service 
extends  the  public  comment  period. 
Written  comments  may  be  submitted 
from  January  12, 1998  through  February 
9. 1998,  to:  Field  Supervisor  (see 
ADDRESSES  section). 

Author 

The  primary  author  of  this  document 
is  Vernon  Tabor  (see  ADDRESSES 
section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act,  as  amended 
(16  U.S.C.  1531). 

Dated:  December  IB,  1997. 
Ralph  O.  Morgenweck, 

Regional  Director,  Denver,  Colorado. 

jFR  Doc.  97-33537  Filed  12-23-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  mies  or 
proposed  rules  that  are  applicable  to  the 
put)lic.  Notices  of  hearings  and  investigations, 
conunitlee  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  ofganization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Requeet 

December  19, 1997. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requurement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperworic  Reduction  Act  of  1995, 
Public  Law  104—13.  Comments 
regarding:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  miniinj?^  tiie 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affain, 
Office  of  Management  and  Budget 
(OMB).  Washi^on.  DC  20503  and  to 
Department  Clearance  Office.  USDA, 
OaO.  Mail  Stop  7602.  Washington.  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  ii^rmation  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Risk  Management  Agency 

Title:  Dairy  Options  Pilot  Program. 

OMB  Control  Number  0563-New. 

Summary  of  Collection:  Information 
collection  for  the  Dairy  Options  Pilot 
Program  will  take  place  through  the  use 
of  two  forms,  one  on-going  process  of 
electronic  data  transmission,  and 
voluntary  surveys. 

Need  and  Use  of  The  Information: 
The  information  is  to  be  used  by  RMA 
in  verifying  compliance  of  participating 
producers  and  brokers,  and  evaluating 
the  effectiveness  of  options  as  a  risk 
management  tool  for  dairy  farmers. 

Description  of  Respondents:  Farms; 
Individuals  or  households;  Business  or 
other  for-profit;  Federal  Government. 

Number  of  Respondents:  35329. 

Frequency  of  Responses: 
Recordkeeping:  Reporting:  Semi- 
annually. 

Total  Burden  Hours:  16.951. 

Food,  Nutrition  and  Consumer  Services 

Title:  Adapting  the  Food  Guide 
Pyramid  for  Young  Children. 

OMB  Control  Number:  0584-New. 

Summary  of  Collection:  Information 
will  be  collected  through  focus  groups 
and  prototype  testing  sessions 
concerning  nutrition  education. 

Need  and  Use  of  the  Information: 
Information  will  help  USDA  develop 
food  guidance  materials  for  parents  of 
yoimg  children. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  180. 

Frequency  of  Responses:  Reporting: 
One-time. 

Total  Biuden  Hours:  360. 

Office  of  Qvil  Rights 

Titie:  Program  Discrimination 
Complaints. 

OMB  Control  Number:  0508-New. 

Summary  of  Collection:  Information  is 
collected  from  respondents  who  wish  to 
file  discrimination  complaints. 

Need  and  Use  of  The  Information: 
The  information  will  be  used  by  the 
staff  of  the  USDA  Office  of  Civil  Rights 
to  investigate,  attempt  resolution  and 
setUe  the  case. 

Description  of  Respondents: 
Individuals  or  households;  Business  or 
other  for-profit;  Not-for-profit 
institutions;  Farms;  State,  Local,  or 
Tribal  govemmenL 


Number  of  Respondents:  600. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  600. 

Emergency  Processing  of  This 
Submission  Has  Been  Requested  by 
January  15,  1998. 

Farm  Service  Agency 

Title:  Assignments  of  Payments  and 
Joint  Payment  Authorizations. 

OMB  Control  Number:  0560-New. 

Sununcuy  of  Collection:  Information  is 
collected  from  respondents  who  want  to 
assign  agricultural  payments  to  a  third 
party. 

Need  and  Use  of  The  Information: 
The  information  allows  USDA  to  pay 
the  proper  party  when  payments 
become  due. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  70,900. 

Frequency  of  Respondent's: 
Reporting:  On  occasion. 

Total  Burden  Hours:  11,778. 

Faun  Service  Agency 

Titie:  Tobacco  Marketing  Quota 
Referenda— 7  CFR  717. 

OMB  Control  Number:  0560-New. 

Summary  of  Collection:  A  referendum 
is  conducted  of  eligible  fanners  to 
determine  whether  they  favor  or  oppose 
marketing  quotas  for  the  next  three 
years. 

Need  and  Use  <rf  The  Information: 
The  refsrendum  is  necessary  to 
determine  whether  the  producers  do  or 
do  not  favor  national  marketing  quotas 
for  tobacco. 

Description  of  Respondents: 
Individuals  or  households;  Farms. 

Number  of  Respondents:  155,000. 

Frequency  of  Responses:  Reporting: 
Every  3  years. 

Total  Burden  Hours:  4,300. 

Farm  Service  Agency 

Titie:  Assignments  of  Payments  and 
Joint  Payment  Authorizations. 

OMB  Control  Number:  0560-New. 

Summary  of  Collection:  Information  is 
collected  from  respondents  who  want  to 
assign  agricultural  payments  to  a  third 
party. 

Need  and  Use  of  The  Information: 
The  information  allows  USDA  to  pay 
the  proper  party  when  payments 
become  due. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  70,900. 

Frequency  of  Responses:  Reporting: 
On  occasion. 
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Total  Burden  Houn:  1 1 .778. 
Agricultural  Marketing  Senrice 

Title:  The  National  Organic  Program. 

OMB  Control  Number:  0581-New. 

SuBunary  of  Collection:  Information  is 
required  to  accredit  agents  who  will 
serve  as  inspectors  of  organically 
produced  agricultural  products  and  will 
document  adherence  to  the  established 
standards. 

Need  and  Use  of  The  Information: 
Information  will  be  used  by  the 
Agricultural  Marketing  Service  to  certify 
iiupection  agents  on  an  annual  basis. 

Description  of  Respondents:  Farms; 
Individuals  or  households;  Business  or 
other  for-profit;  State.  Local  or  Tribal 
Government 

Number  of  Respondents:  187.651. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Annually. 

Total  Burden  Houn:  377,171. 
DoBald  HuklMr. 
Departmental  Clearance  Officer. 
|FR  Doc.  07-33589  Filed  12-2»-e7:  8:45  an) 
aaoMa  oooe  Mia-ai-M 


OEPAflTMENT  OF  AGRICULTURE 

Agricultural  Marteting  Service   . 
IFV-M-327] 

United  Statee  Standards  for  Qradas  of 


MBtCr:  Agricultural  Marketing  Service. 

USDA. 

action:  Notice. 


The  Agricultural  Marketing 
Service  (AMS)  is  soliciting  comments 
on  its  proposal  to  change  the  United 
States  Standard  for  Grades  of  Canned 
Applies.  Specifically,  AMS  is  proposing 
to  lower  the  recommended  drained 
weight  for  canned  apples  packed  in  No. 
10  cans.  This  change  would  allow  more 
equitable  utilization  of  processed  apples 
across  domestic  growing  regions  and 
will  help  the  apple  industry  to  meet  it 
market  needs. 

DATES:  Comments  must  be  submitted  on 
or  before  February  23. 1998. 

AOORESSES:  Written  comments  may  be 
submitted  to  Randle  A.  Macon, 
Processed  Products  Branch,  Fruit  and 
Vegetable  Programs.  Agricultural 
M^ceting  Service.  U.S.  Department  of 
Agricultural.  Room  0709.  South 
Building;  STOP  0247.  P.O.  Box  96456; 
Washington,  D.C.  20090-6456;  fiaxed  to 
(202)  690-1087;  or  e-mailed  to 

Randle A Macon^usda.  gov. 

Comments  should  reference  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register.  All  comments 


received  will  be  made  available  for 
public  inspection  at  the  address  listed 
above  during  regular  business  hours. 

The  current  United  States  Standards 
for  Grades  of  Canned  Apples,  along  with 
the  proposed  changes,  are  available 
either  through  the  afore- mentioned 
address  or  by  accessing  AMS's  Home 
Page  on  the  Internet  at  the  following 
address:  www.ams.usda.gov/standards/ 
frutcan.htm. 

FOn  FUKTHER  MFOMMATION  CONTACT: 
Contact  Randle  A.  Macon  at  (202)  720- 
4693. 

SUPPLEMENTARY  INFOnMATION:  Section 
203(c)  of  the  Agricultural  Marketing  Act 
of  1946,  as  amended,  (7  U.S.C.  1622  (c)) 
directs  and  authorizes  the  Secretary  of 
Agriculture  "To  develop  and  improve 
standards  of  quality,  condition, 
quantity,  grade,  and  packaging  and 
recommend  and  demonstrate  such 
standards  in  order  to  encourage 
uniformity  and  consistency  in 
commercial  practicee  *  *  *".  AMS  is 
committed  to  carrying  out  this  authority 
in  a  manner  that  bcilitates  the 
marketing  of  agricultural  commodities 
and  make  copies  of  official  standards 
available  upon  request.  The  United 
States  Standards  for  Grades  of  Canned 
Apples  no  longer  appear  in  the  Code  of 
Federal  Regulations  but  are  maintained 
by  the  Department  of  Agriculture 
(USDA). 

AMS  is  proposing  to  change  the 
United  States  Standards  for  Grades  of 
Caiuied  Apples  using  the  procedures  it 
published  in  the  August  13,  1997. 
Federal  Register  and  that  appear  in  Part 
36  of  Title  7  of  the  Code  of  Federal 
Regulations  (7  CFR  Part  36). 

AMS  received  petitions  from 
Independent  Food  Processors  Company 
of  Sunnyside,  Washington;  and  Snokist 
Growera  of  Yakima,  Washington, 
requesting  the  revision  of  the  United 
States  Standards  for  Grades  of  Canned 
Apples.  The  two  petitioners  represent  a 
significant  part  of  the  Pacific  Northwest 
apple  industry.  The  Pacific  Northwest 
apple  industry  provides  almost  half  of 
the  apples  produced  domestically.* 

The  petitions  request  that  the 
recommend  drained  weight  of  96 
ounces  for  apples  packed  in  No.  10  size 
cans,  in  the  U.S.  Standards  for  Grades 
of  Canned  Apples,  is  difficult  to  obtain 
and  puts  PaciHc  Northwest  processon  at 
an  economic  disadvantage  in  bidding 
for  government  and  non-government 
contracts.  The  reasons  given  for  this 
disparity  are  that  the  varietal  types  of 
apples  and  the  growing  conditions  in 
the  Northwest  region  are  different  from 
other  apple  producing  regions  around 


•  Sourc*— USDA.  NASS.  ASB. 


the  coimtry.  The  petitioners  state  that  to 
meet  the  standard  when  packing  certain 
varieties  of  apples,  the  cans  are  over- 
filled. 

This  condition  may  cause  damage  to 
the  sliced  apples  which  may  cause  the 
slices  to  be  graded  as  less  than  "Grade 
A."  To  meet  USDA  requirements  for 
drained  weight,  some  processors  may  be 
required  to  put  mora  product  into  the 
can,  causing  economic  hardship, 
damage  to  the  product,  and  sometimes 
loss  of  the  int^rity  of  the  can  seal.  If  the 
seal's  integrity  is  lost  during  processing, 
the  product's  wholesomeness  is 
feopardized. 

The  remedies  recommended  by  the 
petitioners,  though  similar  in  purpose, 
are  different.  Snokist  Growers  of 
Yakima,  Washington,  recommends  a 
reduction  in  the  recommended  drained 
weight  for  apples  packed  in  No.  10  size 
cans,  from  96  ounces  to  92  ounces. 
Independent  Food  Processors  Company 
of  Sunnyside,  Washington,  recommends 
the  elimination  of  the  recommended 
drained  weight  for  apples  packed  in  No. 
10  size  cans,  from  the  U.S.  Standards  for 
Grades  of  Canned  Apples.  If  that  is  not 
possible  the  petitioner  recommends  the 
incorporation  of  a  "fill  weight  program" 
in  the  U.S.  Standartis  for  Grades  of 
Canned  Apples  to  ensure  that  the 
"recommended  fill  of  container" 
requirement  is  met  with  a  reduction  in 
the  recommended  drained  weight  for 
apples  packed  in  No.  10  size  cans,  from 
96  ounces  to  85  ounces. 

USDA  has  reviewed  the  petitions  and 
data  submitted,  and  has  gathered 
additional  infonnadon  from  relevant 
government  agencies  and  industry 
sources  including  growera,  processon. 
and  buyera.  Based  on  this  information, 
USDA  has  found  that  there  may  be  a 
disparity  between  the  drained  weights 
for  canned  apples  from  Pacific 
Northwest  processors  and  those  from 
other  sections  of  the  country.  Though  a 
variation  in  drained  weights  may  exist, 
our  review  has  shown  that  the 
difference  is  not  great  enough  to  warrant 
the  changes  to  the  Standards 
recommended  by  Independent  Food 
Processon  Company  of  Sunnyside, 
Washington. 

Based  on  these  findings,  the  USDA 
has  agreed  with  the  recommendation 
bom  Snokist  Growers  of  Yakima, 
Washington,  and  is  proposing  to  lower 
the  recommended  drained  weight  for 
apples  packed  No.  10  size  cans,  from  96 
ounces  to  92  ounces  in  the  U.S. 
Standards  for  Grades  of  Canned  Apples. 
This  change  would  allow  a  more 
equitable  marketing  environment  for  the 
domestic  canned  apple  industry. 
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A  60-day  comment  period  is  provided 
for  interested  persons  to  comment  on 
this  change  to  the  Standards. 

Antfaortty:  7  U.S.C  1621-1627. 
Dated:  Dscamber  18. 1997. 
KohartCKavMy, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

(PR  Doc.  97-33590  Filed  12-23-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marfcating  Sarvica 

[TM-07-«O-2OOI 

Notica  of  Program  Continuation 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Notice  inviting  applications  for 
Fiscal  Year  1998  Grant  Funds  under  the 
Federal-State  Marketing  Improvement 
Program. 


r:  Notice  is  hereby  given  that 
the  Federal-State  Marketing 
Improvement  Program  (FSMIP)  was 
allocated  $1,200,000  in  the  Federal 
budget  for  fiscal  yebr  1998.  Funds 
remain  available  for  this  program.  States 
interested  in  obtaining  fonds  under  the 
program  are  invited  to  submit  proposals. 
While  only  State  Departments  of 
Agriculture  or  other  appropriate  State 
Agencies  are  eligible  to  apply  for  funds. 
State  Agencies  are  encouraged  to 
involve  industry  organizations  in  the 
development  of  proposals  and  the 
conduct  of  projects. 
DATES:  Applications  will  be  accepted 
through  June  19,  1998. 
ADDRESSES:  Proposals  may  be  sent  to  Dr. 
Larry  V.  Summera.  FSMIP,  Staff  Officer. 
Transportation  and  Marketing. 
Agricultural  Marketing  Service  (AMS), 
U.S.  Department  of  Agriculture,  Room 
4006  South  Building,  P.O.  Box  96456, 
Washington.  D.C.  20090-6456. 
FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
Larry  V.  Summen,  202)  720-2704. 
StiPPLEMBITARY  MFORMATKM:  FSMIP  is 
authorized  under  Section  204(b)  of  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  et  seq.).  The  program  is  a 
matching  fund  program  designed  to 
assist  State  Departments  of  Agriculture 
or  other  appropriate  State  Agencies  in 
conducting  studies  or  developing 
innovative  approaches  related  to  the 
marketing  of  agricultural  products. 
Other  organizations  interested  in 
participating  in  this  program  should 
contact  their  State  Department  of 
Agriculture's  Marketing  Division  to 
discuss  their  proposal. 


Mutually  acceptable  proposals  are 
submitted  by  the  State  Agency  and  must 
be  accompanied  by  a  completed 
Standard  Form  (SF)-424  with  SF-424A 
and  SF-424B  attached.  FSMIP  funds 
may  not  be  used  for  advertising  or,  with 
limited  exceptions,  for  the  purchase  of 
equipment  or  facilities.  Guidelines  may 
be  obtained  from  your  State  Department 
of  Agriculture  or  the  above  AMS 
ctmtact 

States  are  encouraged  to  submit 
proposals  for  projects  which  will: 

(1)  Assist  in  identifying  and 
expanding  market  oppK>rtunities  for  U.S. 
agriculttiral  products,  both  domestically 
and  internationally,  through  the 
development  and  market  testing  of  new 
or  improved  products  and  value-adding 
services; 

(2)  Address  agricultural  marketing 
issues  and  concerns  of  particular 
importance  to  relatively  small,  limited- 
resource  farms  and  rural  enteipiises; 
and, 

(3)  Encourage  the  development  of 
marketing  practices  and  technologies 
aimed  at  improviag  the  quality  of 
agricultural  products  or  the 
sustainability  of  natural  resources  and 
the  environment. 

Proposals  addressing  other  marketing 
objectives  or  issues  also  will  receive 
consideration. 

FSMIP  is  listed  in  the  "Catalog  of 
Federal  Domestic  Assistance"  imder 
nimiber  10.156  and  subject  Agencies 
must  adhere  to  Title  VI  of  the  Civil 
Rights  Act  of  1964,  which  ban 
discrimination  in  all  Federally  assisted 
programs. 

Anthority:  7  U.S.C  1621-1627. 

Dated:  December  18, 1997. 

EOeen  S.  StomflMS, 

Deputy  Administrator,  Transportation  and 
Marketing. 

[FR  Doc.  97-33591  Filed  12-23-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Sarvica 

NawsfMpers  Used  for  Pul)lication  of 
Legal  Notica  of  Appaalabia  Decisions 
for  Intermountain  Region,  Utah,  Idaho, 
Nevada,  and  Wyoming 

agency:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  the 
newspapere  that  will  be  used  by  all 
ranger  districts,  forests,  and  the 
Regional  Office  of  the  Intermoutain 
Region  to  publish  legal  notice  of  all 
decisions  subject  to  appeal  imder  36 
CFR  parts  215  and  217.  The  intended 


effect  of  this  action  is  to  inform 
interested  memben  of  the  public  which 
newspapera  will  be  used  to  publish 
legal  notices  of  decisions,  thereby 
allowing  them  to  receive  constructive 
notice  of  a  decision,  to  provide  clear 
evidence  of  timely  notice,  and  to 
achieve  consistency  in  administering 
the  appeals  pnx^ss. 
DATES:  Publication  of  legal  notices  in 
the  listed  newspapen  will  be^in  with 
decisions  sul^ect  to  appeal  that  are 
made  on  or  after  March  1,  1996.  The  list 
of  newspapera  will  remain  in  effiect 
until  October  1996  when  another  notice 
will  be  published  in  the  Federal 


FOR  FURTHER  MFORMATION  CONTACT: 
Donald  W.  Murphy,  Regional  Appeals 
Manager,  Intermountain  Region,  324 
25th  Street,  Ogden,  UT  84401,  phone 
(801) 625-5274. 

SUPPI^MBTTARY  INFORMATION:  The 
administrative  appeal  procedures  38 
CFR  peits  215  and  217,  of  the  Forest 
Service  require  publication  of  legal 
notice  in  a  newspaper  of  general 
circulation  of  all  decisions  subject  to 
appeal.  This  newspaper  publication  of 
notices  of  decisions  is  in  addition  to 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  to  those 
known  to  be  interested  and  affected  by 
a  specific  decision. 

The  legal  notice  is  to  identify:  The 
decision  by  title  and  subject  matter  the 
date  of  the  decision;  the  name  and  title 
of  the  official  making  the  decision;  and 
how  to  obtain  copies  of  the  decision.  In 
addition,  the  notice  is  to  state  the  date 
the  appeal  period  begins  which  is  the 
day  following  publication  of  the  notice. 

The  timeframe  for  appeal  shall  be 
based  on  the  date  of  publication  of  the 
notice  in  the  firat  (principal)  newspapw 
listed  for  each  unit. 

The  newspapera  to  be  used  are  as 
follows: 

Regional  Forester,  Intermountain 
Region 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Idaho: 
The  Idaho  Statesman,  Boise,  Idaho 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Nevada: 

The  Reno  Gazette-Journal,  Reno, 

Nevada 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Wyoming: 
Casper  Star-Tribube,  Caspar,  Wyoming 

For  decisions  made  by  the  Regional 
Forester  affecting  Nadoiul  Forests  in 
Utah: 
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Standard-Examiner,  Ogden.  Utah 

If  the  decision  made  by  the  Regional 
Forester  affects  all  National  Forests  in 
the  Intermountain  Region,  it  will  appear 
in: 
Standard-Kxaminer,  Ogden,  Utah 

AaUey  Nadoaal  Forest 

Ashley  Forest  Supervisors  decisions: 
Vernal  Express.  Vernal,  Utah 

Vernal  District  Ranger  decisions: 
Verml  Express,  Vernal,  Utah 

Flaming  Gorge  District  Ranger  for 
decisions  affecting  Wyoming: 
Casper  Star  Tribune,  Casper,  W3foming 
F-    Flaming  Gorge  District  Ranger  for 
decisions  afliecting  Utah: 
Vernal  Express,  Vernal,  Utah 

Roosevelt  and  Duchesne  District 
Ranger  decisions: 
Uintah  Basin  Standard,  Roosevelt,  Utah 

Boise  National  Forest 

Boise  Forest  Supervisor  decisions: 
The  Idaho  Statesman,  Boise,  Idaho 

Mountain  Home  District  Ranger 
decisions: 
The  Idaho  Stateman,  Boise,  Idaho 

Boise  District  Ranger  decisions: 
The  Idaho  Statement,  Boise,  Idaho 

Idaho  City  District  Ranger  decisions: 
The  Idaho  Statesman,  Boise,  Idaho 

Cascade  District  Ranger  decisions: 
The  Advocate,  Cascade,  Idaho 

Lowman  District  Ranger  decisions: 
The  Idaho  Oty  World.  Idaho  City,  Idaho 

Emmett  District  Ranger  decisions: 
The  Messenger-Index,  Enunett,  Idaho 

Bridger-Teton  National  Forest 

Bridger-Teton  Forest  Supervisor 
decisions: 
Casper  Star-Tribune,  Casper.  Wyoming 

Jackson  District  Ranger  decisions: 
Casper  Star-Tribune.  Casper,  Wyoming 

Bufhlo  District  Ranger  decisions: 
Casper  Star-Tribune.  Jackson,  Wyoming 

Big  Piney  District  Ranger  decisions: 
Casper  Star-Tribune.  Jackson,  Wyoming 

Pinedale  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper,  Wyoming 

Greys  River  District  Ranger  decisions: 
Casper  Star-Tribune.  Casper,  Wyoming 

Kemmerer  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper,  Wyoming 

Cariboa  National  Forest 

Caribou  Forest  Supervisor  decisions: 
Idaho  State  Journal,  Pocatello.  Idaho 

Soda  Springs  District  Ranger 
decisions: 


Idaho  State  Journal.  I^x»tello,  Idaho 
Montpelier  District  The  President. 

Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 
Malad  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 
Pocatello  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 

Dixie  NatiMMl  Foraat 

Dixie  Forest  Supervisor  decisions: 
TTie  Daily  Spectrum.  St.  George.  Utah 

Pine  Valley  District  Ranger  decisions: 
The  Daily  Spectrum.  St.  George.  Utah 

Cedar  Qty  District  Ranger  decisions: 
The  Daily  Spectrum,  St.  George,  Utah 

Powell  District  Ranger  decisions: 
The  Daily  Spectrum.  Sl  George,  Utah 

Escalante  District  Ranger  decisions: 
The  Daily  Spectrum,  St.  George,  Utah 

Teasdale  District  Ranger  decisions: 
TTie  Daily  Spectrum,  St.  George,  Utah 

Fishlake  National  Forest 

Fishlake  Forest  Supervisor  decisions: 
Richfield  Reaper.  Richfield.  Utah 

Loa  District  Ranger  decisions: 
Richfield  Reaper,  Richfield,  Utah 

Richfleld  District  Ranger  decisions: 
Richfield  Reaper,  Richfield,  Utah 

Beaver  District  Ranger  decisions: 
Richfield  Reaper,  Beaver,  Utah 

Fillmore  District  Ranger  decisions: 
Richfield  Reaper,  Fillmore,  Utah 

Homboldt-Toiyabe  National  Foreals 

Humboldt  Forest  Supervisor 
decisions: 
Elko  Daily  Free  Press,  Elko.  Nevada 

Toiyabe  Forest  Supervisor  decisions: 
Reno  Gazette- Journal.  Reno,  Nevada 

Sierra  Ecosystem  Coordination  Center 
(SECO): 

Carson  District  Ranger  decisions: 
Reno  Gazette-Journal,  Reno,  Nevada 

Bridgeport  District  Ranger  decisions: 
The  Review-Herald.  Mammoth  Lakes, 

California 

Spring  Mountains  National  Recreation 
Afea  Ecosystem  (SMNRAE): 

Spring  Mountain  National 
Recreational  Area  District  Ranger 
decisions; 
Las  Vegas  Review  Journal.  Las  Vegas, 

Nevada 

Central  Nevada  Ecosystem  (CNECO): 

Austin  District  Ranger  decisions: 
Reno  Gazette- Journal.  Reno,  Nevada 

Tonopah  District  Ranger  decisions: 
Tonopah  Times  Bonaanza-Goldfield 

News,  Tonopah,  Nevada 


Ely  District  Ranger  decisions: 
Ely  Daily  Times,  Ely,  Nevada 

Northeast  Nevada  Ecosystem 
(NNECO): 

Mountain  Qty  District  Ranger 
decisions: 
Elko  Daily  Free  Press,  Elko,  Nevada 

Ruby  Mountains  District  Ranger 
decisions: 

Elko  Daily  Free  Press,  Elko,  Nevada 
Jarbidge  District  Ranger  decisions: 

Elko  Daily  Free  Press,  Elko,  Nevada 
Santa  Rosa  District  Ranger  decisions: 

Humboldt  Sun.  Winnemiwca.  Nevada 

Mairti-Lasal  National  Forest 

Manti-Lasal  Supervisor  decisions: 
Sun  Advocate.  Price,  Utah 

Sanpete  District  Ranger  decisions: 
The  Pyramid,  Mt  Pleasant,  Utah 

Perron  District  Ranger  decisions: 
Emery  County  Progress,  Castle  Dale, 

Utah 

Price  District  Ranger  decisions: 
Sun  Advocate,  Price,  Utah 

Moab  District  Ranger  decisions: 
The  Times  Independent.  Moab,  Utah 

Monticello  District-Ranger  decisions: 
The  Son  Juan  Record.  Monticello.  Utah 

Payette  National  Forest 

Payette  Forest  Supervisor  decisions: 
Idaho  Statesman,  Boise,  Idaho 

Weiser  District  Rangw  decisions: 
Signal  American,  Weiser,  Idaho 

Council  District  Ranger  decisions: 
Council  Record,  Council.  Idaho 

New  Meadows,  McCall,  and  Krassel 
District  Ranger  decisions: 
Star  News,  McCall,  Idaho 

Salmon  and  Challis  National  Forests 

Salmon  Forest  Supervisor  decisions: 
The  Recorder-Herald.  Salmon,  Idaho 

Cobalt  District  Ranger  decisions: 
The  Recorder-Herald,  Salmon,  Idaho 

North  Fork  District  Ranger  decisions: 
The  Recorder-Herald.  Salmon,  Idaho 

Leadore  District  Ranger  decisions: 
The  Recorder-Herald,  Salmon,  Idaho 

Salmon  District  Ranger  decisions: 
The  Recorder-Herald.  Salmon,  Idaho 

Challis  Forest  Sufiervisor  decisions: 
TTie  Challis  Messenger,  Challis,  Idaho 

Middle  Fork  District  Ranger 
decisions: 
TTie  Challis  Messenger,  Challis,  Idaho 

Challis  District  Ranger  decisions: 
The  Challis  Messenger,  Challis,  Idaho 

Yankee  Fork  District  Ranger 
decisions: 
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The  Challis  Messenger.  Challis,  Idaho 
Lost  River  District  Ranger  decisions: 
The  Challis  Messenger.  Challis,  Idaho 

Sawtooth  National  Forest 
Sawtooth  Forest  Supervisor  decisions 

The  Times  News.  Twin  Falls,  Idaho 
Burley  District  Ranger  decisions: 

Ogden  Standard  Examiner,  Ogden, 
Utah,  for  those  decisions  on  the 
Burley  District  involving  the  Raft 
River  Unit 

South  Idaho  Press.  Buriey,  Idaho,  for 
decisions  issued  on  the  Idaho 
portions  of  the  Burley  District 
Twin  Falls  District  Ranger  decisions: 

The  Times  News.  Twin  Falls,  Idaho 
Ketchum  District  Ranger  decisions: 

Wood  River  Journal,  Hailey,  Idaho 
Sawtooth  National  Recreation  Area: 

Challis  Messenger.  Challis,  Idaho 
Fairfield  District  Ranger  decisions: 

The  Times  News.  Twin  Falls.  Idaho 

Taighee  National  Forest 

Taighee  Forest  Supervisor  decisions: 
The  Post  Register,  Idaho  Fails.  Idaho 

Dubois  District  Ranger  decisions: 
The  Post  Register,  Idaho  Falls,  Idaho 

Island  Park  District  Ranger  decisions: 
The  Post  Register,  Idaho  Falls,  Idaho 

Ashton  District  Ranger  decisions: 
The  Post  Register,  Idaho  Falls,  Idaho 

Palisades  District  Ranger  decisions: 
The  Post  Register.  Idaho  Falls.  Idaho 

Teton  Basin  District  Ranger  decisions: 
The  Post  Register,  Idaho  Falls,  Idaho 
Uinta  National  Forest 

Uinta  Forest  Supervisor  decisions: 

The  Daily  Herald,  Provo,  Utah 

Pleasant  Grove  District  Ranger 
decisions: 

The  Daily  Herald,  Provo,  Utah 
Heber  District  Ranger  decisions: 

The  Daily  Herald,  Provo,  Utah,  and 

Wasatch  Wave.  Heber  City,  Utah 
Spanish  Fork  Ranger  decisions: 

The  Daily  Herald,  Provo,  Utah 

Wasatch-Cache  National  Forast 

Wasatch-Cache  Forest  Supervisor 
decisions: 

Salt  Lake  Tribune,  Salt  Lake  City,  Utah 

Salt  Lake  District  Ranger  decisions: 
Salt  Lake  Tribune,  Salt  Lake  City,  Utah 

Kamas  District  Ranger  decisions: 
Salt  Lake  Tribune,  Salt  Lake  City.  Utah 

Evanston  District  Ranger  decisions: 
Uintah  County  Herald,  Evanston. 

Wyoming 


Mountain  View  District  Ranger 
decisions: 

Uintah  County  Herald,  Evanston. 

Wyoming 

Ogden  District  Ranger  decisions: 
Ogden  Standard  Examiner,  Ogden,  Utah 

Logan  District  Ranger  decisions: 
Loffm  Herald  Journal,  Logan.  Utah 

IMed:  December  11. 1997. 
Jack  G.  Triqrar, 
Deputy  Regional  Forester. 
[FR  Doc.  97-33594  Filed  12-23-97;  8:45  am] 
I  OODt  Mia-ll-M 


DEPAfrrMBfT  OF  AGRICULTURE 
Rural  Housing  S«rvio» 
Housing  Pra— rvtlon  Grants 

AOBiCY:  Rural  Housing  Service  (RHS), 
USDA. 

ACTION:  Notice. 


The  Rural  Housing  Service 
(RHS)  announces  that  it  is  soliciting 
competitive  applications  under  its 
Housing  Preservation  Grant  (HPG) 
program.  The  HPG  program  is  a  grant 
program  which  provides  qualified 
public  agencies,  private  nonprofit 
organizations  and  other  eligible  entities 
grant  funds  to  assist  very  low-  and  low- 
income  homeowners  repair  and 
rehabilitate  their  homes  in  rural  areas, 
and  to  assist  rental  property  owners  and 
cooperative  housing  complexes  to  repair 
and  rehabilitate  their  units  if  they  agree 
to  malce  such  units  available  to  low-  and 
very  low-income  persons.  This  action  is 
taken  to  comply  with  Agency 
regulations  found  in  7  CFR  part  1944, 
subpart  N,  which  requires  the  Agency  to 
announce  the  opening  and  closing  dates 
for  receipt  of  preapplications  for  HPG 
funds  from  eligible  applicants.  The 
intended  effect  of  this  Notice  is  to 
provide  eligible  organizations  notice  of 
these  dates. 

DATES:  RHS  hereby  aimounces  that  it 
will  begin  receiving  preapplications  on 
December  24, 1997.  The  closing  date  for 
acceptance  by  RHS  of  preapplications  is 
March  24. 1998.  This  period  virill  be  the 
only  time  during  the  ciurent  fiscal  year 
that  RHS  accepts  preapplications. 
Preapplications  must  be  received  by  or 
postmarked  on  or  before  the  closing 
date. 

ADDRESSES:  Submit  preapplications  to 
Rural  Development  servicing  ofBces  for 
the  HPG  program;  applicants  must 
contact  their  Rural  Development  State 
OfBce  for  this  information.  A  listing  of 
Rural  Development  State  Offices,  their 
addresses,  and  telephone  numbers 
follows: 


Rural  Development  State  Offices 

Note:  Telephone  numbers  listed  are 
not  toll-free. 

Alabama  State  Office,  Steriing  Center 
Office  Building,  4121  Carmichael 
Road,  Suite  601,  Montgomery,  AL 
36106-3683,  (334)  279-3455 
Alaska  State  Office,  800  West  Evergreen, 
Suite  201,  PaLmer.  AK  99645,  (907) 
745-2176 
Arizona  State  Office,  Phoenix  Corporate 
Center,  3003  N.  Central  Ave.,  Suite 
900,  Phoenix,  AZ  85012-2906,  (602) 
280-8755 
Ari^ansas  State  Office,  700  W.  Capitol 
Ave..  Rm.  5411.  Little  Rock,  AR 
72201-3225,  (501)  324-6701 
California  State  Office,  194  West  Main 
Street,  Suite  F,  Woodland,  CA  95695- 
2915,  (916)  668-2090 
Colorado  State  Office.  655  Parfet  Street, 
Room  ElOO,  Lakewood,  CO  80215, 
(303)  236-2801  (ext.  122) 
Connecticut  (Served  by  Massachusetts 

State  Office) 
Delaware/Maryland  State  Office.  5201 
South  Dupont  Hi^way,  PO  Box  400. 
Camden,  DE  19934-9998,  (302)  697- 
4314 
Florida  State  Office,  4440  N.W.  25th 
Place,  PO  Box  147010,  Gainesville,  FL 
32614-7010,  (352)  338-3465 
Georgia  State  Office,  Stephens  Federal 
Building.  355  E.  Hancock  Avenue. 
Athens,  GA  30601-2768.  (706)  546- 
2164 
Guam  (Served  W  Hawaii  State  Office) 
Hawaii  State  Office,  Room  311,  Fedwal 
Building  154,  Waianuenue  Avenue. 
Hilo,  HI  96720,  (808)  933-3005 
Idaho  State  Office,  3232  Elder  Street, 

Boise,  ID  83705,  (208)  378-5627 
Illinois  State  Office,  niini  Plaza,  Suite 
103, 1817  South  Neil  Street, 
Champaign,  XL  61820,  (217)  398-5412 
(ext.  256) 
Indiana  State  Office,  5975  Lakeside 
Boulevard.  Indianapolis.  IN  46278. 
(317)290-3115 
Iowa  State  Office,  873  Federal  Building, 
210  Walnut  Street,  Des  Moines.  lA 
50309,  (515)  284-4493 
Kansas  State  Office,  1200  SW  Executive 
Drive,  PO  Box  4653,  Topeka,  KS 
66604,  (913)  271-2720 
Kentucky  State  Office,  771  Corporate 
Drive,  Suite  200,  Lexington,  KY 
40503,  (606)  224-7325 
Louisiana  State  Office,  3727 
Government  Street.  Alexandria,  LA 
71302,  (318)  473-7950 
Maine  State  Office,  444  Stillwater  Ave., 
Suite  2,  PO  Box  405.  Bangor,  ME 
04402-0405.  (207)  990-4110 
Maryland  (Served  by  Delaware  State 

Office) 
Massachusetts  State  Office,  451  West 
Street.  Amherst,  MA  01002,  (413) 
253-4327 
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Michigan  State  Office.  3001  Coolidge 
RomI.  Suite  200.  East  Lanaing.  MI 
48823.  (515)  337-6835  («xt  1608) 
MinneaoU  Sute  Office.  410  AgriBank 
Building.  375  Jackaon  Street.  SL  Paul. 
MN  55101-1853.  (612)  290-3912 
Missiaaippi  SUta  Office.  Federal 
Building.  Suite  831. 100  W.  Capitol 
Street.  Jackaon.  MS  39269.  (601)  965- 
4325 
Miasouri  SUte  Office.  601  Busineaa 
Loop.  70  Weat.  Parkade  Canter.  Suite 
235.  Columbia.  MO  65203.  (573)  876- 
0990 
Montana  State  Office.  Unit  1.  Suite  B. 
900  Technology  Blvd..  Bozeman.  MT, 
59715.  (406)  58S-2515 
Nebraska  SUte  Office.  Federal  Building, 
nx>m  308. 100  Centennial  Mall  N, 
Uncoln.  NE  68508.  (402)  437-5557. 
Nevada  SUte  Office.  1390  South  Curry 
Street,  Caraon  Qty.  NV  89703-5405. 
(702)887-1222. 
New  Hampshire  (Served  by  Vermont 

State  Office) 
New  Jersey  State  Office,  Tamsfield 
Plaxa,  Suite  22.  790  Woodland  Roed, 
Mt  Holly.  NJ  08060.  (609)  265-3630. 
New  Mexico  State  Office,  6200  Jefferaon 
St,  NE,  Room  255,  Albuquerque,  NM 
87109,  (505)  761-4944. 
New  York  State  Office.  The  Galleriea  of 
Syracuse.  441  S.  Salina  Street,  Suite 
357.  SyrMmae.  NY  13202.  (315)  477- 
6419. 
North  Carolina  State  Office.  4405  Bland 
Road,  Suite  260.  Raleigh.  NC  27609. 
(919) 873-2062. 
North  Dakota  State  Office,  Federal 
Building.  Room  208,  220  Eaat  Rosser, 
PO  Box  1737,  Bismarck.  ND  58502. 
(701)250-4771. 
Ohio  State  Office.  Federal  Building. 
Room  507.  200  North  High  Street. 
Columbus.  C»l  43215-2477.  (614) 
46»-5165. 
Oklahoma  State  Office.  100  USDA.  Suite 
108,  SUllwater.  OK  74074-2654.  (405) 
742-1070. 
Oregon  State  Office  101  SW  Main,  Suite 
1410,  Portland,  OR  97204-2333,  (503) 
414-3350. 
E>ennsylvania  State  Office,  One  Credit 
Union  Place.  Suite  330.  Harrisburg. 
PA  17110-2996,  (717)  782-4574. 
Puerto  Rico  State  Office,  New  San  Juan 
Office  BIdg..  Room  501.  159  Carlos  E. 
Chardon  Street.  Hato  Rey.  PR  00918- 
5481.  (809)  766-5095  Ext.  256. 
lUiode  Island  (Served  by  Massachusetts 

State  Office) 
South  Carolina  State  Office.  Strom 
Thurmond  Federal  Building.  1835 
Assembly  Street.  Room  1007. 
Columbia,  SC  29201.  (803)  765-5690. 
South  Dakota  State  Office.  Federal 
Building.  Room  308.  200  Fourth 
Street.  SW,  Huron,  SD  57350,  (605) 
352-1132. 


Tenneasee  State  Office.  Suite  300.  3322 

Weat  End  Avenue.  Nashville.  TN 

37203-1071,  (615)  78S-1375. 
Texaa  State  Office.  Federal  Building. 

Suite  102. 101  South  Main,  Temple. 

TX  76501.  (817)  774-1305. 
Utah  SUte  Office,  Wallace  F.  Beiuett 

Federal  Building,  125  S.  SUte  Street, 

Room  5438.  Salt  Lake  Qty,  UT  84138. 

(801)524-3242. 
Vermont  SUte  Office.  City  Center.  3rd 

Floor,  89  Main  Street.  Montpelier.  VT 

05602,  (802)  828-6020. 
Virgin  lalanda  (Served  by  Vermont  State 

Office) 
Virginia  State  Office,  Culpeper  Building, 

Suite  238, 1606  SanU  Roaa  Road. 

Richmond.  VA  23229.  (804)  287- 

1582. 
Waahington  SUte  Office,  1835  Black 

Lake  Blvd.  SW.,  Suite  B.  Olympia. 

WA  98512-5717,  (360)  704-7707. 
Western  Pacific  Territories  (Served  by 

Hawaii  State  Office) 
Weat  Virginia  State  Office.  Federal 

Building.  75  High  Street,  Room  320, 

Morgantown.  WV  26505-7500.  (304) 

291-4793. 
Wisconsin  State  Office,  4949  Kirschiling 

Court.  Stevens  Point.  Wl  54481.  (715) 

345-7620. 
Wyoming  State  Office.  100  East  B. 

Federal  Building.  Room  1005,  PO  Box 

820,  Casper.  WY  82602.  (307)  261- 

6315. 
FOM  ROTTHER  MFOfMATION  CONTACT:  Sue 
M.  Harris-Green,  Senior  Loan  Officer, 
Multi-Family  Housing  Processing 
Division.  RHS,  USDA.  Stop  0781,  Room 
5337.  1400  Independence  Avenue.  SW.. 
Washington,  DC  20250,  telephone  (202) 
720-1606.  (This  is  not  a  toll  free 
number.) 

tU^njBMWTAnV  MKMMATION:  7  CFRpart 
1944,  subpart  N  provides  details  on 
what  information  must  be  contained  in 
the  preapplication  packagea.  Entities 
wishing  to  apply  for  assistance  should 
contact  the  Rural  Development  State 
Office  to  receive  further  information  and 
copies  of  the  preapplication  package. 
Eligible  entities  for  these  competitively 
awarded  grants  include  State  and  local 
governments,  nonprofit  corporations. 
Federally  recognized  Indian  Tribes,  and 
consortia  of  eligible  entities. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
No.  10.433.  Rural  Housing  Preservation 
Grants.  This  program  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  part  3015,  subpart  V). 
Applicants  are  referred  to  7  CFR 
§§  1944.674  and  1944.676  (d)  and  (e)  for 
specific  guidance  on  these  requirements 
relative  to  the  HPG  program. 


The  funding  instrument  for  the  HPG 
program  will  be  a  grant  agreement.  The 
term  of  the  grant  can  vary  from  1  to  2 
years,  depending  on  available  funds  and 
demand.  No  tn*''ri "*'«'"  or  minimum 
grant  levels  have  been  established; 
although,  based  on  fiscal  year  (FY)  1998 
funding  availability,  the  Agency 
anticipates  that  the  average  grant  will  be 
$75,000  for  a  1-yeer  proposal.  For  FY 
98,  S10320.000  is  available  and  has 

been  distributed  under  a  formula 

allocation  to  SUtes  pursuant  to  7  CFR 
part  1940.  subpart  L,  "Methodology  and 
Formulas  for  Allocation  of  Loan  and 
Grant  Program  Funds."  Decisions  on 
fundins  will  be  based  on  the 
preapplications,  and  notices  of  action 
on  the  preapplications  should  be  made 
no  earlier  than  66  days  prior  to  the 
dosing  date. 

December  15. 1997. 
JsbE.  ShsdbaiB, 

Adminittrator.  Rural  HouMing  Service. 
(FR  Doc  97-33501  FUed  12-23-97;  8:45  am] 
I  OOOC  M10-XV-U 


DEPARTMENT  OF  AGRICULTURE 

Rural  UimtlM  Swvto* 

imwMt  RMa  tor  FY  19M  RUS  Cost-o«- 
Monay  Loans  and  Mttdimim  Amount  of 
an  RUS  Coal  ol  Monay  or  Rural 
Talaphona  Bank  Loan  for  FY  IMa 

AODCY:  Rural  Utilities  Service.  USDA. 
action:  Notice. 

aUMMARY:  The  Rural  Utilities  Service 
(RUS)  announces  that  interest  rates  on 
coat-of-money  loans  approved  during 
fisol  year  (FY)  1998  may  exceed  the  7 
percent  per  year  statutory  limit,  and  also 
announces  the  maximum  loan  amount 
that  may  be  made  available  to  a  single 
borrower  in  FY  1998. 
FOR  FURTHER  mTOimAVOH  CONTACT:  Ken 
B.  Chandler,  Acting  Assistant 
Administrator-Telecommunications 
Program,  Rural  Utilities  Service,  STOP 
1590.  Room  4056,  South  Building,  1400 
Independence  Avenue,  SW.. 
Washington.  DC  20250-1590. 
Telephone  (202)  720-9554,  Facsimile  ' 
(202)  720-0810.' 

SUPPt.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that  under  Title  ID  of  the 
Agriculture.  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act  of  1998 
(Appropriations  Act  of  1908)  (Pub.  L. 
105-86.  November  18, 1997).  the 
interest  rate  for  RUS  cost-of-money 
loans  approved  during  FY  1998  may 
exceed  the  7  percent  per  year  ceiling    . 
established  by  Pub.  L.  103-129  (see  7 
CFR  1735.31(c)(1)).  The  ApprapriaUons 
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Act  of  1998  removes  the  7  percent 
interest  rate  ceiling  for  loans  made 
during  FY  1998  only  (October  1. 1997  to 
September  30. 1998). 

Further,  in  accordance  with  7  CFR 
1610.6(d)  and  1735.31(d).  RUS  has 
determined  the  mmrimnm  amount  of  an 
application  for  an  RUS  cost-of-money  or 
Rural  Telephone  Bank  loan  that  will  be 
considered  for  funding  during  FY  1998 
as  $30,000,000  and  $17,500,000. 
respectively. 

Dated:  December  16. 1997. 
WailjrBajrH-, 

Administrator.  Rural  Utilities  Serrice. 
(FR  Doc.  97-33566  Filed  12-23-97;  8:45  am] 
■UJNO  OOOK  Mift-tS-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilitias  Sarvica 

Distance  Laaming  and  Talamadicine 
Loan  and  Giant  Program 

AQBICY:  Rural  Utilities  Service.  USDA. 
ACTION:  FY  1997  DLT  applications 
receiving  financial  assistance. 


AK 
AZ 

CA 

CA 

HI 

KS 

LA 

LA 

LA 

LA 

MO 
MS 
MS 
NC 
NC 

NRr 

NY 

OK 

OK 

OK 

OR 

SO 

TX 

TX 

TX 

TX 

TX 

TX 


SUiailARY:  On  June  13. 1997.  in  the 
Federal  Registn-  (62  FR  32434)  the 
Rural  Utilities  Service  (RUS)  aimounced 
availability  of  fiscal  year  1997  funds  for 
the  Distance  Learning  and  Telemedicine 
PLT)  Loan  and  Grant  Program  to 
promote  modem  telecommunication 
interconnectivity  to  educational  and 
medical  facilities  in  rural  areas.  By 
providing  matching  grants  and  loans  for 
information  infrastructure  projects,  tliis 


Stirte 


Distance  Learning  and  Telemedtcine  Program— 1997  Reorients 


program  will  help  develop  a  nationally 
integrated  public  network  accessible  to 
rural  as  well  as  urban  areas.  This  Notice 
announces  the  applications  receiving 
financial  assistance  in  response  to  the 
June  13, 1997.  solicitation  (7  CFR 
1703.113). 

FOR  FURTH«  MFORMATKM  CONTACT: 
Jonathan  Cla£fey,  Acting  Director. 
Advanced  Telecommunications 
Services  Staff.  Rural  Utilities  Service, 
Telephone:  (202)  720-053a  Fax:  (202) 
720-2734. 

SUPPI^IdTARY  aff^ORMATION:  A  total  of 
50  applications  from  26  states  will 
receive  financial  assistance  for  distance 
learning  and  telemedicine  projects.  The 
total  financial  assistance  provided  by 
the  DLT  program  for  these  projects  in 
fiscal  year  1997  is  $10.2  million  in 
grants  and  loans. 


Type* 


Praiectname 


IMSQrmt 


Bristol  Bay  Area  Health  Coiporalion. 

Tohono  O'odham  Nation. 

School  of  Public  HeaNh,  UCLA. 

VisUe  LigiTt,  Inc.  dlb/»  Rain  Nelwmlc 

Kauai  Veterans  Memorial  Hospital. 

Horton  Health  Foundation. 

Tri-Ward  General  Hospital. 

Lower  Cameron  Hospital  Service  District 

Northwestern  State  University  of  Louisiana. 

South  Central  Planning  and  Deveiopmerrt  Commissioa 

Board  of  Regents  of  the  U.  &  C.C  of  Minnesota 

Boone  Hospital  Center. 

Delta  Rural  HeaNh  Networic  of  Mississippi. 

Mid-Mississippi  Delta  Consortiuin. 

North  Carolina  Technological  Devetopment  Author^. 

University  of  North  Carolina  at  Wilmington. 

Northern  New  Mexico  ConMnunily  College. 

Cattaragus-Allegany-Erie-Wyoming  BOCES. 

Choctaw  N^ion  Indian  Hospital. 

Holdenville  General  Hospital. 

Kiamichi  VaHey  Distance  Learning. 

Kalamalh  Community  Developrnent  Corporation. 

Fund  lor  the  Advancement  of  Med.  Education  &  Research 

AustweU-Tivoli  Independent  School  District 

Chaparral  Health  Clinic. 

Fort  Hancock  Independent  School  District 

Morton  Independent  School  District 

Panola  College. 

Southwest  Texas  Junior  College. 


ComMnaMow  QrantfLoan 


CA 

E 

IL 

M 

IN 

M 

KY 

M 

KY 

M 

LA 

E 

Ml 

E 

Ml 

M 

MN 

M 

NC 

E 

NC 

E 

NE 

M 

NM 

E 

NV 

E 

State  Center  Community  College  District 

Mason  Hospital  District. 

The  Midwest  Center  for  Rural  Health  (MCRH). 

Appalachian  Regional  Healthcare.  Ina 

Munay-Calloway  County  Hospital. 

Ascension  Parish  Library. 

Cheboygan  Area  Schools. 

Scheurer  Hospital. 

First  Care  Medical  Services. 

Mountain  Area  Health  Education  Foundation,  Inc. 

Piedmont  Community  College. 

Bergan  Mercy  Foundation. 

Oes  Moines  Municipal  School. 

Nye  County  School  District 
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Distance  Learning  and  Telemewone  Phcx3ram— 1997  Recipients— Continued 


stale 


OK 

PA 

TN 

WA 

WA 

wv 
wv 


Type* 


E 
E 
M 
E 
M 
M 
M 


Proved  name 


Burlington  Pubitc  School. 

Une  Mountain  Scnooi  District. 

The  Unlveraity  ol  Tennessee.  Memphis. ** 

Qrays  Hartior  Co«ege. 

Lincoln  County  Public  Hospital  District  93. 

rteeterii  Center  for  Mental  Health  Sen^ioea.  Inc. 

Prinoalon  Community  I 


'  E-£ducational  M    Medirnl 

"Non-Federal  lUnding  for  loan  portion— loan  arrwunt  not  indudad  in  totals. 


AatlMrtty:  7  U.S.C  eoi  of  mi}.  and  9S0eM 
et  seq.;  Pub.  L.  103-354. 106  SUt  3178  (7 
U.S.C  6941  et  seq.). 

Dated:  DMxmber  16, 1997. 
Wally  layer. 

Administrator,  Rural  Utilities  Serrice. 
IFR  Doc.  97-33567  Filed  12-23-97;  8:45  am) 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

AccMS  Board  Meeting 

AQDICY:  Aichitectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTM3N:  Notice  of  meeting. 


r:  The  Architectiiral  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Washington,  D.C  on  Monday, 
Tuesday,  and  Wednesday,  January  12- 
14,  199A  at  the  times  and  location  noted 
below. 

DATES:  The  schedule  of  events  is  as 
followrs: 

Monday,  January  12. 1998 

9:00  a.m.-Noon  and  1:30-3:30  p.m. 

Committee  of  the  Whole— ABA 

Guidelines  (Closed  Meeting). 
3:45  p.m.-5:30  p.m.  Committee  of  the 

Whole— ADAAG  Revision  NPRM 

(Closed  Meeting). 

Tuesday.  January  13.  1998 

9:00  a.m.-Noon.  Committee  of  the 

Whole— Recreation  Guidelines  NPRM 

(Closed  Meeting). 
1:30  p.m.-3:00  p.m.  Planning  and 

Budget  Committee. 
3:15  p.m.-5:00  p.m.  Technical  Programs 

Committee. 

Wednesday.  January  14. 1998 

9:00  a.m.-Noon.  Committee  of  the 
Whole— Detectable  Warnings  NPRM 
and  Over-the-Road  Buses  NPRM 
(Closed  Meeting). 


1:30  a.m.-2:30  p.m.  Executive 

Committee. 
2:45  p.m.-4:00  p.m.  Board  Meeting. 

ADDRESSES:  The  meetings  will  be  held 
at:  Grand  Hyatt  Washington,  1000  H 
Street.  N.W..  Washington.  D.C 

FOR  FURTHER  MF0RMAT10N  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
Roffee,  Executive  Director,  (202)  272- 
5434  ext  14  (voice)  and  (202)  272-5449 
(TTY). 

SUPPLEMENTARY  MFORMATKM:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items. 
S{>ecific  voting  items  are  noted  next  to 
each  committee  reports 

Open  Meeoiig 

•  Executive  Director's  Report 

•  Approval  of  the  Minutes  of  the 
September  10, 1997  Board  Meeting. 

•  Planning  and  Budget  Committee 
Report— Fiscal  Year  1998  Spending 
Plan.  Fiscal  Year  1999  Budget  Status, 
and  Agency  Goals — Progress  Report 

•  Technical  Programs  Committee 
Report — Statiis  Reports  on  Fiscal  Years 
1996  and  1997  Research  Projects,  Report 
on  the  Review  of  Anthropometrics 
Research  Project,  and  Status  of 
Technical  Assistance  Materials. 

•  Execudve  Committee  Report- 
Committee  and  Board  Calendars. 
Nominating  Committee  Charter,  Public 
Hearing  on  Flay  Areas  NPRM,  and 
Annual  Public  Event 

Cloeed  Meeting 

•  Committee  of  the  Whole  Report — 
ABA  Guidelines. 

•  Committee  of  the  Whole  Report — 
ADAAG  Revision  NPRM. 

•  Committee  of  the  Whole  Report — 
Recreation  Guidelines  NPRM. 

•  Committee  of  the  Whole  Report — 
Detectable  Warnings  NPRM  (voting). 

•  Committee  of  the  Whole  Report — 
Over-the-Road  Buses  NPRM. 

All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  language 


interpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 
Lawieaca  W.  Koflas. 
Executive  DinKtor. 

(FR  Doc.  97-33624  Filed  12-23-97;  8:45  am] 
I  oooc  sisa-ti-^ 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Fonnsi  Pffmlntlons.  and  AddWonai 


AQBICY:  Assassination  Records  Review 
Board. 

action:  Notice. 


The  Assassination  Records 
Review  Board  (Review  Board)  met  in  a 
cloaed  meeting  on  December  15, 1997, 
and  made  formal  determinations  on  the 
release  of  records  under  the  President 
John  F.  Kennedy  Assassination  Records 
Collection  Act  of  1992  (JFK  Act).  By 
issuing  this  notice,  the  Review  Board 
complies  with  the  section  of  the  JFK  Act 
that  requires  the  Review  Board  to 
publish  the  results  of  its  decisions  on  a 
document-by-document  basis  in  the 
Federal  Kei^ater  within  14  days  of  the 
date  of  the  decision. 

TOR  FURTHER  WTORMATION  CONTACT: 
Kevin  G.  Tieman,  Assassination 
Records  Review  Board,  Second  Floor. 
Washington,  D.C  20530.  (202)  724- 
0088,  fax  (202)  724-0457. 

SUPPLEMENTARY  MF0RMAT10N:  This 
notice  complies  with  the  requirements 
of  the  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992.  44  U.S.C  §2107.9(cM4)(A)  (1992). 
On  December  15, 1997,  the  Review 
Board  made  formal  determinations  on 
records  it  reviewed  under  the  JFK  Act 
These  determinations  are  listed  below. 
The  assassination  records  are  identified 
by  the  record  identification  number 
assigned  in  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  database  maintained  by  the 
National  Archives. 
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Notice  of  Formal  Detenainatioiis 
For  each  document,  the  number  of 

postponements  sustained  immediately 

follows  the  record  identification 

nimiber,  followed,  where  appropriate, 

by  the  date  the  dociunent  is  scheduled 

to  be  released  or  re-reviewed. 

FBI  Doctunents:  Postponed  in  Part 

124-10194-10222:  3;  10/2017 

124-10194-10235;  2;  10/2017 

124-10194-10238;  6;  10/2017 

124-10194-10251;  6;  10/2017 

124-10194-10255;  1;  10/2017 

124-10194-10257;  3;  10/2017 

124-10194-10264:  2;  10/2017 

124-10194-10266;  1;  10/2017 

124-10194-10267;  1;  10/2017 

124-10194-10303;  3;  10/2017 

124-10194-10342;  3;  10/2017 

124-10194-10425;  1;  10/2017 

124-10194-10426;  2;  10/2017 

124-10194-10428;  2;  10/2017 

124-10194-10429;  1;  10/2017 

124-10194-10430;  2;  10/2017 

124-10194-10432;  4;  10/2017 

124-10194-10433;  1;  10/2017 

124-10194-10434;  4;  10/2017 

124-10194-10439;  2;  10/2017 

124-10194-10440;  6;  10/2017 

124-10194-10441;  1;  10/2017 
124-10194-10442;  8;  10/2017 
124-10194-10443;  1;  10/2017 
124-10194-10444;  12;  10/2017 
124-10194-10446;  6;  10/2017 
124-10194-10447;  2;  10/2017 
124-10194-10448;  4;  10/2017 
124-10195-10001:  1;  10/2017 
124-10195-10004;  1;  10/2017 
124-10195-10009;  18;  10/2017 
124-10195-10015;  1;  10/2017 
124-10195-10017;  1;  10/2017 
124-10195-10018;  1;  10/2017 
124-10195-10019:  3;  10/2017 
124-10195-10022;  2;  10/2017 
124-10195-10025;  1;  10/2017 
124-10195-10029;  21;  10/2017 
124-10195-10033;  1;  10/2017 
124-10195-10048;  1;  10/2017 
124-10195-10057;  1;  10/2017 
124-10195-10060;  1;  10/2017 
124-10195-^0067;  1;  10/2017 
124-10195-10070;  1;  10/2017 
124-10195-10072;  1;  10/2017 
124-10195-10077;  1;  10/2017 
124-10195-10078;  1;  10/2017 
124-10195-10079;  1;  10/2017 
124-10195-10092;  1;  10/2017 
124-10195-10095;  1;  10/2017 
124-10195-10096;  1;  10/2017 
124-10195-10100;  9;  10/2017 
124-10195-10101;  1;  10/2017 
124-10195-10322;  6;  10/2017 
124-10195-10323;  12;  10/2017 
124-10195-10324;  7;  10/2017 
124-10195-10328;  3;  10/2017 
124-10196-10396;  2;  10/2017 
124-1019fr-10397:  1;  10/2017 
124-10196-10403;  1;  10/2017 
124-10196-10404;  2;  10/2017 
124-10196-10407;  9;  10/2017 
124-10196-10411;  4;  10/2017 
124-10196-10416;  1;  10/2017 
124-10196-10418;  9;  10/2017 
124-10196-10421;  1;  10/2017 


124-10196-10423;  1;  10/2017 
124-10196-10424;  3;  10/2017 
124-10196-10425: 1;  10/2017 
124-10196-10430: 17;  10/2017 
124-10196-10432:  7;  10/2017 
124-10196-10435;  12;  10/2017 
124-10196-10439: 19;  10/2017 
124-10196-10441;  10;  10/2017 
124-10196-10444: 1;  10/2017 
124-10196-10447:  2;  10/2017 
124-10196-10449: 1;  10/2017 
124-10196-10450;  5;  10/2017 
124-10197-10155;  13;  10/2017 
124-10197-10196;  2;  10/2017 
124-10197-10205;  1;  10/2017 
124-10197-10208: 1;  10/2017 
124-10197-10209:  2;  10/2017 
124-10197-10211: 1;  10/2017 
124-10197-10214;  1;  10/2017 
124-10197-10221;  5;  10/2017 
124-10197-10224;  2;  10/2017 
124-10197-10225: 1;  10/2017 
124-10197-10233:  4;  10/2017 
124-10197-10237;  1;  10/2017 
124-10197-10239;  1;  10/2017 
124-10197-10240:  7;  10/2017 
124-101g7-10241;  4;  10/2017 
124-10197-10242:  1;  10/2017 
124-10197-10243;  1;  10/2017 
124-10197-10244;  1;  10/2017 
124-10197-10245;  2;  10/2017 
124-10197-10246;  1;  10/2017 
124-10197-10250: 1: 10/2017 
124-10197-10254;  1;  10/2017 
124-10197-10260;  1;  10/2017 
124-10197-10261;  2;  10/2017 
124-10197-10263;  3;  10/2017 
124-10197-10265;  6;  10/2017 
124-10197-10267;  11;  10/2017 
124-10195-10008;  1;  10/2017 
124-10196-10010;  1;  10/2017 
124-10198-10013;  15;  10/2017 
124-10198-10025;  1;  10/2017 
124-10196-10048;  1;  10/2017 
124-10198-10056;  4;  10/2017 
124-10198-10065;  1;  10/2017 
124-10198-10271;  3;  10/2017 
124-10199-10291;  11;  10/2017 
124-10200-10014;  1;  10/2017 
124-10200-10021;  1;  10/2017 
124-10200-10034;  1;  10/2017 
124-10200-10035;  1;  10/2017 
124-10200-10037: 1;  10/2017 
124-10200-10040;  13;  10/2017 
124-10200-10042;  1;  10/2017 
124-10200-10043:  1;  10/2017 
124-10200-10048;  2;  10/2017 
124-10200-10049;  1;  10/2017 
124-10200-10050:3;  10/2017 
124-10200-10052;  1;  10/2017 
124-10200-10053;  3;  10/2017 
124-10200-10065;  1;  10/2017 
124-10200-10066;  1;  10/2017 
124-10200-10067;  2;  10/2017 
124-10200-10068;  2;  10/2017 
124-10200-10069;  1;  10/2017 
124-10200-10070;  2;  10/2017 
124-10200-10071;  1;  10/2017 
124-10201-10421;  1;  10/2017 
124-10201-10425;  17;  10/2017 
124-10201-10426;  6;  10/2017 
124-10202-10141;  7;  10/2017 
124-10202-10142:  3;  10/2017 
124-10202-10143;  2;  10/2017 
124-10202-10148;  3;  10/2017 
124-10202-10149;  1;  10/2017 


124-10202-10150; 

124-10202-10152; 

124-10202-10157; 

124-10202-10161; 

124-10202-10162; 

124-10202-10164; 

124-10202-10168; 

124-10202-10169: 

124-10202-10170; 

124-10202-10176; 

124-10202-10205; 

124-10202-10226; 

124-10202-10233; 

124-10202-10247; 

124-10202-10258: 

124-10202-10283; 

124-10202-10291; 

124-10202-10300; 

124-10202-10310; 

124-10202-10320; 

124-10202-10325; 

124-10203-10135; 

124-10203-10137; 

124-10203-10141; 

124-10203-10142; 

124-10203-10143; 

124-10203-10144; 

124-10203-10145; 

124-10203-10149; 

124-10203-10153; 

124-10203-10155; 

124-10203-10158; 

124-10203-10159; 

124-10203-10162: 

124-10203-10164; 

124-10203-10165; 

124-10203-10166; 

124-10203-10169; 

124-10203-10170; 

124-10203-10173; 

124-10203-10174; 

124-10203-10175; 

124-10203-10177; 

124-10203-10464; 

124-10203-10465; 

124-10203-10466; 

124-10203-10468; 

124-10203-10469; 

124-10203-10471: 

124-10203-10472; 

124-10203-10473; 

124-10203-10474; 

124-10203-10475; 

124-10203-10476; 

124-10203-10477; 

124-10203-10478; 

124-10203-10480; 

124-10203-10482; 

124-10203-10484; 

124-10203-10485; 

124-10203-10489; 

124-10203-10494; 

124-10203-10497; 

124-10204-10038: 

124-10204-10070; 

124-10204-10083; 

124-10204-10084; 

124-10204-10092; 

124-10204-10105; 

124-10204-10108; 

124-10204-10110: 

124-10204-10114; 

124-10204-10123; 

124-10204-10129; 

124-10204-10166; 

124-10204-10170; 


1;  10/2017 
13: 10/2017 
1: 10/2017 
1;  10/2017 
2: 10/2017 
5;  10/2017 
1;  10/2017 
6;  10/2017 
1;  10/2017 
3;  10/2017 
1;  10/2017 
1;  10/2017 
.3;  10/2017 
5;  10/2017 
1;  10/2017 
1;  10/2017 
3;  10/2017 
3; 10/2017 
1;  10/2017 
4;  10/2017 
1: 10/2017 
31;  10/2017 
22;  10/2017 
4;  10/2017 
20;  10/2017 
6;  10/2017 
4;  10/2017 
2;  10/2017 
14;  10/2017 
3;  10/2017 
9;  10/2017 
1;  10/2017 
23;  10/2017 
1;  10/2017 
2;  10/2017 
4;  10/2017 
4;  10/2017 
1;  10/2017 
1;  10/2017 
3;  10/2017 
1;  10/2017 
2;  10/2017 
2;  10/2017 
9;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
5;  10/2017 
8;  10/2017 
6;  10/2017 
10;  10/2017 
12;  10/2017 
13;  10/2017 
3;  10/2017 
9;  10/2017 
3;  10/2017 
5;  10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
1;  10/2017 
2;  10/2017 
2;  10/2017 
5;  10/2017 
1:  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1: 10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
26;  10/2017 
25;  10/2017 
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124-102O4-10t7S:  1;  10/2017 
124-10204-10177:  8:  10/2017 
124-10204-10179;  1;  10/2017 
124-10204-10182;  11;  10/2017 
124-10204-10183:  19;  10/2017 
124-10204-10184:  29;  10/2017 
124-10204-10180;  11;  10/2017 
124-10204-10187;  12:  10/2017 
124-10204-10189:  11:  10/2017 
124-10204-10191;  12;  10/2017 
124-102D4-10193: 18;  10/2017 
124-102O4-1019S:  1;  10/2017 
124-102O4-10197:  1;  10/2017 
124-10204-10196:  8:  10/2017 
124-10204-10284;  1;  10/2017 
124-10204-10272;  3;  10/2017 
124-10204-10278:4;  10/2017 
124-10204-10288;  9;  10/2017 
124-10204-10291:  3;  10/2017 
124-1020S-10003:  1:  10/2017 
124-10205-10005;  1:  10/2017 
124-10205-10006;  1:  10/2017 
124-10205-10007;  4;  10/2017 
124-10205-10008;  1;  10/2017 
124-10205-10011:3:10/2017 
124-10205-10014:  1:  10/2017 
124-10205-10017;  11;  10/2017 
124-10205-10020;  1:  10/2017 
124-10205-10024:  2;  10/2017 
124-10205-10025;  1;  10/2017 
124-10205-10027:  2;  10/2017 
124-10205-10030;  1;  10/2017 
124-10205-10031:  1:  10/2017 
124-10205-10034:  1:  10/2017 
124-10205-10038:  1:  10/2017 
124-102O5-1004O:  2:  10/2017 
124-102OS-10041:  2;  10/2017 
124-10205-10042:  7;  10/2017 
124-10205-10043:  1;  10/2017 
124-10205-10048:  2;  10/2017 
124-10205-10051:  1;  10/2017 
124-10205-10052;  9;  10/2017 
124-10205-10055:  6:  10/2017 
124-10205-10057;  2;  10/2017 
124-10205-10060;  1:  10/2017 
124-1020S-10070;  8:  10/2017 
124-10205-10073:  1;  10/2017 
124-10205-10446;  1;  10/2017 
124-10205-10447;  3;  10/2017 
124-10206-10004;  1: 10/2017 
124-10206-10009;  7;  10/2017 
124-10206-10016;  1;  10/2017 
124-10206-10023;  1;  10/2017 
124-10206-10027;  1:  10/2017 
124-10206-10033:  2:  10/2017 
124-10206-10035;  1;  10/2017 
124-10206-10037;  1: 10/2017 
124-10206-10041;  1;  10/2017 
124-10206-10042:  2:  10/2017 
124-10206-10043:  12;  10/2017 
124-10206-10051:  8;  10/2017 
124-10206-10053:  1:  10/2017 
124-10206-10058;  1;  10/2017 
124-10206-10062;  2:  10/2017 
124-10206-10067;  3;  10/2017 
124-10206-10068;  1:  10/2017 
124-10206-10077;  4;  10/2017 
124-10206-10081;  3;  10/2017 
124-10206-10064;  1;  10/2017 
124-10206-10087:  1:  10/2017 
124-10206-10092;  7;  10/2017 
124-10206-10096:  1:  10/2017 
124-10206-10098;  5;  10/2017 
124-10206-10101:  2;  10/2017 
124-10206-10102:  2:  10/2017 
124-10206-10388;  4;  10/2017 


124-1020^10392;  2: 10/2017 
124-10206-10394:  3;  10/2017 
124-10206-10395:  2;  10/2017 
124-10206-10396;  1;  10/2017 
124-10207-10261;  7;  10/2017 
124-10207-10267;  12: 10/2017 
124-10207-10277;  3;  10/2017 
124-10207-10280;  8:  10/2017 
124-10207-10284;  1;  10/2017 
124-10207-10288:  5;  10/2017 
124-10207-10290:  6;  10/2017 
124-10207-10297;  1;  10/2017 
124-10207-10315: 18; 10/2017 
124-10207-10317;  1:  10/2017 
124-10207-10318;  20:  10/2017 
124-10209-10000;  2:  10/2017 
124-10209-10002:  1:  10/2017 
124-10209-10003;  2:  10/2017 
124-10209-10007;  1;  10/2017 
124-10209-10006:  1:  10/2017 
124-10209-10010: 12;  10/2017 
124-10209-10014;  1: 10/2017 
124-10209-10015;  1;  10/2017 
124-10209-10020;  2:  10/2017 
124-10209-10021:  1; 10/2017 
124-10209-10022: 1;  10/2017 
124-10209-10023;  1:  10/2017 
124-10209-10025:  1:  10/2017 
124-10209-10026:  1:  10/2017 
124-10209-10029;  3:  10/2017 
124-10209-10032;  2;  10/2017 
124-10209-10033:  1;  10/2017 
124-10209-10038;  1:  10/2017 
124-10209-10041;  3;  10/2017 
124-10209-10045:  1;  10/2017 
124-10209-10048:  1:  10/2017 
124-10209-10058:  3;  10/2017 
124-10209-10059:  15;  10/2017 
124-10209-10062;  1:  10/2017 
124-102O0-10063:  1;  10/2017 
124-10209-10067;  1:  10/2017 
124-10209-10068:  1:  10/2017 
124-10209-10069:  2:  10/2017 
124-10209-10070;  2:  10/2017 
124-10209-10074;  2:  10/2017 
124-10209-10078;  2:  10/2017 
124-10209-10079:  2;  10/2017 
124-10209-10084:  28;  10/2017 
124-10209-10087;  3:  10/2017 
124-10209-10090:  2;  10/2017 
124-10209-10100;  1;  10/2017 
124-10209-10104:  1;  10/2017 
124-10209-10136;  7;  10/2017 
124-10209-10138;  2;  10/2017 
124-10209-10147;  1;  10/2017 
124-10209-10149;  1;  10/3017 
124-10209-lOlSl:  1;  10/2017 
124-10209-10152;  5: 10/2017 
124-10209-10171:  1;  10/Z017 
124-10209-10189: 1: 10/2017 
124-10209-10190;  2;  10/2017 
124-10209-10191;  2;  10/2017 
124-10209-10196;  1;  10/2017 
124-10209-10204;  1;  10/2017 
124-10209-10210:  1:  10/2017 
124-10209-10217;  16;  10/2017 
124-10209-10224:  2;  10/2017 
124-10209-10229;  7;  10/2017 
124-10209-10249;  3;  10/2017 
124-10209-10254;  1;  10/2017 
124-10209-10256;  1;  10/2017 
124-10209-10258;  1;  10/2017 
124-10209-10261;  1:  10/2017 
124-10209-10262:  1;  10/2017 
124-10209-10317;  1;  10/2017 
124-10209-10322:  6;  10/2017 


124-10209-10324: 1;  10/2017 
124-10209-10325:  1:  10/2017 
124-10269-10326:  1:  10/2017 
124-10209-10327;  1;  10/2017 
124-10209-10328;  1;  10/2017 
124-10209-10329:  2;  10/2017 
124-10209-10330;  5;  10/2017 
124-10209-10333;  1;  10/2017 
124-10209-10334:  3;  10/2017 
^  124-10209-10335:  1;  10/2017 
124-1020»-1033e;  3;  10/2017 
124-10209-10337;  4: 10/2017 
124-10209-10338: 1;  10/2017 
124-10209-10339;  1;  10/2017 
124-10209-10342: 1;  10/2017 
124-10209-10352;  1;  10/2017 
124-10209-10354;  2;  10/2017 
124-10209-10362:  2;  10/3017 
124-10209-10365;  3;  10/2017 
124-10209-10368;  4:  10/2017. 
124-10209-10360: 1;  10/2017 
124-10209-10370:  2: 10/2017 
124-10209-10372;  2;  10/2017 
124-10209-10374;  2;  10/2017 
124-10209-10377;  1;  10/2017 
124-10210-10039;  4;  10/2017 
124-10210-10210.  3;  10/2017 
124-10210-10213;  25: 10/2017 
124-10210-10216;  2: 10/2017 
124-10210-10219;  1;  10/2017 
124-10210-10220;  2:  10/2017 
124-10210-10224:  23;  10/2017 
124-10210-10225: 1;  10/2017 
124-10210-10226:  43: 10/2017 
124-10210-10354:  32;  10/2017 
124-10210-10356:  4;  10/2017 
124-10210-10357;  5;  10/2017 
124-10210-10356;  1;  10/2017 
124-10210-10361;  3;  10/2017 
124-10210-10362;  5;  10/2017 
124-10210-10365:  4;  10/2017 
124-10210-10368: 1: 10/2017 
124-10210-10370.  2:  10/2017 
124-10210-10377;  1;  10/2017 
124-10210-10378:  8: 10/2017 
124-10210-10380.  6;  10/2017 
124-10210-10381;  2;  10/2017 
124-10210-10383:  4;  10/2017 
124-10210-10386;  1;  10/2017 
124-10210-10389;  3;  10/2017 
124-10210-10390.  77;  10/2017 
124-10210-10391;  3;  10/2017 
124-10210-10392;  3: 10/2017 
124-10210-10393;  3: 10/2017 
124-10210-10394;  4;  10/2017 
124-10210-10395;  13;  10/2017 
124-10210-10396:  3:  10/2017 
124-10210-10397;  4;  10/2017 
124-10210-10398:  4;  10/2017 
124-10210-10400:  4: 10/2017 
124-10210-10401:  4;  10/2017 
124-10210-10402;  4: 10/2017 
124-10210-10403;  5;  10/2017 
124-10210-10404;  4;  10/2017 
124-10210-10405:  4;  10/2017 
124-10210-10406;  4;  10/2017 
124-10210-10407;  2:  10/2017 
124-10210-10408:  7;  10/2017 
124-10210-10409;  5;  10/2017 
124-10210-10425:  5;  10/2017 
124-10210-10426: 1: 10/2017 
124-10210-10433:  28;  10/2017 
124-10210-10435;  6;  10/2017 
124-10210-10436: 13: 10/2017 
124-10211-10098:  21;  10/2017 
124-10212-10132:  4;  10/2017 


124-10212-1013S:  3;  10/2017 
124-10212-10137;  8;  10/2017 
124-10212-10139;  11;  10/2017 
124-10212-10141;  1;  10/2017 
124-10212-10143: 1;  10/2017 
124-10212-10147;  6;  10/2017 
124-10212-10148;  7;  10/2017 
124-10212-10150;  5;  10/2017 
124-10212-10154;  3;  10/2017 
124-10212-10160;  8;  10/2017 
124-10212-10162;  4;  10/2017 
124-10213-10284;  14; 10/2017 
124-10213-10293;  10;  10/2017 
124-10213-10302;  12;  10/2017 
124-10214-10210: 13:  10/2017 
124-10214-10214;  2;  10/2017 
124-10214-10217;  2;  10/2017 
124-10214-10222: 1; 10/2017 
124-10216-10342;  12; 10/2017 
124-10216-10343;  2;  10/2017 
124-10216-10346; 3; 10/2017 
124-10216-10347;  5;  10/2017 
124-10216-10353;  11;  10/2017 
124-10216-10355;  1;  10/2017 
124-10216-10362:  1;  10/2017 
124-10217-10029;  4;  10/2017 
124-10217-10036;  18;  10/2017 
124-10219-10447;  28;  10/2017 
124-10219-10449;  1;  10/2017 
124-10219-10452;  12;  10/2017 
124-10219-10454;  29;  10/2017 
124-10219-10456;  94;  10/2017 
124-10219-10457:20:10/2017 
124-10219-10458:  21;  10/2017 
124-10219-10459;  5;  10/2017 
124-10219-10462;  51;  10/2017 
124-10219-10465;  49;  10/2017 
124-10219-10467;  2;  10/2017 
124-10219-10474;  8;  10/2017 
124-10219-10476:  7;  10/2017 
124-10219-10481:  2;  10/2017 
124-10219-10483;  10;  10/2017 
124-10219-10492;  2;  10/2017 
124-10220-10050;  1; 10/2017 
124-10220-10320;  2;  10/2017 
124-10220-10450;  1;  10/2017 
124-10221-10048; 1; 10/2017 
124-10221-10053;  2;  10/2017 
124-10221-10057;  7;  10/2017 
124-10221-10059;  2;  10/2017 
124-10221-10060;  1;  10/2017 
124-10221-10061;  2;  10/2017 
124-10222-10195:  35;  10/2017 
124-10222-10196:  27;  10/2017 
124-10222-10206;  9;  10/2017 
124-10222-10213;  4;  10/2017 
124-10222-10217;  8;  10/2017 
124-10222-10469:  5;  10/2017 
124-10222-10471;  2;  10/2017 
124-10222-10472;  1;  10/2017 
124-10222-10475;  9;  10/2017 
124-10223-10032;  29;  10/2017 
124-10223-10033;  2;  10/2017 
124-10223-10034;  2;  10/2017 
124-10223-10040;  23;  10/2017 
124-10223-10041;  2;  10/2017 
124-10223-10044;  3;  10/2017 
124-10223-10046;  14; 10/2017 
124-10223-10049: 12;  10/2017 
124-10224-10088:  5;  10/2017 
124-10224-10069;  29;  10/20t7 
124-10225-10310;  8;  10/2017 
124-10225-10311;  10;  10/2017 
124-10225-10335: 12;  10/2017 
124-10225-10338;  1;  10/2017 
124-10225-10343:  4;  10/2017 
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124-10225-10348:  33; 10/2017 
124-10226-10321;  21;  10/2017 
124-10226-10328; 1; 10/2017 
124-10226-10336; 1; 10/2017 
124-10226-10337;  6;  10/2017 
124-10226-10341;  1;  10/2017 
124-10226-10358;  1;  10/2017 
124-10226-10360; 2; 10/2017 
124-10226-10361; 1; 10/2017 
124-10226-10362; 15; 10/2017 
124-10226-10363; 2; 10/2017 
124-10226-10366;  5;  10/2017 
124-10226-10370;  2;  10/2017 
124-10226-10371:  3;  10/2017 
124-10226-10374;  2;  10/2017 
124-10226-10379;  1;  10/2017 
124-10226-10384;  1;  10/2017 
124-10226-10389:  2;  10/2017 
124-10226-10391;  2;  10/2017 
124-10226-10392;  3;  10/2017 
124-10226-10395; 1; 10/2017 
124-10226-10399;  1;  10/2017 
124-10226-10400;  1;  10/2017 
124-10277-10007;  19;  10/2017 
.     124-10277-10010;  5;  10/2017 
124-10277-10012;  25;  10/2017 
124-10277-10013; 27; 10/2017 
124-10277-10015;  7;  10/2017 
124-10277-10022;  7;  10/2017 
124-10277-10030;  3;  10/2017 
124-10277-10033;  10;  10/2017 
124-10277-10038:  4;  10/2017 
124-10277-10042;  9;  10/2017 
124-10278-10000;  1;  10/2017 
124-10278-10001:  22;  10/2017 
124-10278-10004;  1;  10/2017 
124-10278-10005; 48; 10/2017 
124-10276-10006;  1;  10/2017 
124-10278-10007;  1;  10/2017 
124-10278-10010;  1;  10/2017 
124-10278-10014;  2;  10/2017 
124-10278-10017;  2;  10/2017 
124-10278-10022;  6;  10/2017 
124-10278-10024;  2;  10/2017 
124-10278-10026;  28;  10/2017 
124-10278-10027;  1;  10/2017 
124-10278-10030;  2;  10/2017 
124-10278-10035;  2;  10/2017 
124-10278-10036;  4;  10/2017 
124-10278-10038:  24;  10/2017 
124-10278-10040:  20;  10/2017 
124-10278-10041;  6; 10/2017 
124-10278-10043; 5; 10/2017 
124-10278-10046;  9;  10/2017 
124-10278-10052;  3;  10/2017 
124-10280-10166;  2;  10/2017 
124-10283-10016;  2;  10/2017 
124-10283-10020;  2;  10/2017 
124-10283-10025: 1; 10/2017 
124-10283-10041;  31;  10/2017 
124-10283-10262;  1;  10/2017 
124-10283-10265:  7;  10/2017 
124-10283-10272;  3;  10/2017 
124-10283-10277;  15;  10/2017 
124-10283-10280;  4;  10/2017 
124-10283-10282;  5;  10/2017 
124-10283-10283;  12;  10/2017 
124-10283-10284;  1;  10/2017 
124-10283-10285;  2;  10/2017 
124-10283-10286;  1:  10/2017 
124-10283-10287;  1;  10/2017 
124-10283-10297;  3;  10/2017 
124-10283-10298;  3;  10/2017 
124-10283-10302;  18;  10/2017 
124-10284-10043;  3: 10/2017 
124-10284-10048:  2;  10/2017 


124-10284-10051;  9;  10/2017 
124-10284-10054;  12;  10/2017 
124-10284-10058;  4;  10/2017 
124-10284-10059;  2;  10/2017 
124-10284-10061:3:10/2017 
124-10284-10093:  2;  10/2017 
124-10284-10094;  2;  10/2017 
124-10284-10106;  5;  10/2017 
124-10284-10108;  5;  10/2017 
124-10284-10110;  1;  10/2017 
124-10284-10112;  1;  10/2017 
124-10284-10113:3:10/2017 
124-10284-10114;  7;  10/2017 
124-10284-10115;  1;  10/2017 
124-10284-10118;  3;  10/2017 
124-10284-10121; 13; 10/2017 
124-10284-10124;  1;  10/2017 
124-10284-10130;  9;  10/2017 
124-10285-10004;  3;  10/2017 
124-10286-10110;  3;  10/2017 
124-10286-10118;  2;  10/2017 
124-10287-10249:  1:  10/2017 
124-10288-10321;  399;  10/2017 
124-10288-10331;  7;  10/2017 
124-10288-10351;  2;  10/2017 
124-10288-10354: 1;  10/2017 
124-10290-10152;  4;  10/2017 
124-10290-10197;  2;  10/2017 
124-10290-10198:  1;  10/2017 
124-10290-10208;  1;  10/2017 
124-10290-10211;  18;  10/2017 
124-10290-10219;  2;  10/2017 
124-10290-10223;  11;  10/2017 
124-10290-10226;  2;  10/2017 
124-10290-10227;  2;  10/2017 
124-10290-10230;  8;  10/2017 
124-10290-10234;  2;  10/2017 
124-10290-10235;  1;  10/2017 
124-10290-10243;  2;  10/2017 
124-10290-10246;  11;  10/2017 
124-10290-10250;  23;  10/2017 
124-10290-10251;  2;  10/2M)17 
124-10290-10253;  1;  10/2017 
124-10290-10257;  2;  10/2017 
124-10290-10262;  13;  10/2017 
124-10290-10264;  2;  10/2017 
124-10290-10267;  6;  10/2017 
124-10292-101'73;  2;  10/2017 
124-10292-10177;  1;  10/2017 
124-10292-10178;  4;  10/2017 
124-10292-10183;  2;  10/2017 
124-10292-10186:  1;  10/2017 
124-10292-10187;  5;  10/2017 
124-10292-10195;  1;  10/2017 
124-10292-10200;  1;  10/2017 
124-10292-10201;  1;  10/2017 
124-10292-10210;  9;  10/2017 
124-10292-10212;  17;  10/2017 
124-10292-10221;  1;  10/2017 
124-10292-10236; 5; 10/2017 
124-10292-10239;  1;  10/2017 
124-10292-10240;  1;  10/2017 
124-10292-10247;  2;  10/2017 
124-10292-10259;  1;  10/2017 
124-10292-10266;  1;  10/2017 
124-10293-10170;  15;  10/2017 
124-10293-10171;  4;  10/2017 
124-10293-10174;  1;  10/2017 
124-10293-10178;  7;  10/2017 
124-10293-10182;  4;  10/2017 
124-10293-10184;  1;  10/2017 
124-10293-10185; 5; 10/2017 
124-10293-10187;  1;  10/2017 
124-10293-10191;  1;  10/2017 
124-10293-10194;  4;  10/2017 
124-10293-10197;  5;  10/2017 
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124-10203-10206;  8:  10/2017 
124-10293-10207;  5;  10/2017 
124-10293-10208;  2;  10/2017 
124-10293-10209;  1;  10/2017 
124-10293-10210:  2;  10/2017 
124-10293-10214:  1: 10/2017 
124-10293-10459;  1;  10/2017 
124-10293-10480;  2;  10/2017 
124-10293-10488;  1;  10/2017 
124-10293-10472;  1:  10/2017 
124-10293-10474;  1;  10/2017 
124-10293-10473;  5:  10/2017 
124-10293-10470;  1;  10/2017 
124-10293-10487;  1;  10/2017 
124-10293-10488;  1;  10/2017 
124-10293-10491;  1;  10/2017 
124-10293-10495;  1;  10/2017 
124-10293-10499:  1;  10/2017 
124-10294-10414;  2;  10/2017 
124-10294-10421;  2:  10/2017 
124-10294-10426;  3;  10/2017 
124-10294-10429:  2;  10/2017 
124-10294-10431:  4;  10/2017 
124-10294-10433;  4;  10/2017 
124-10294-10436: 1;  10/2017 
124-10294-10440;  1;  10/2017 
124-10294-10442;  1;  10/2017 
124-10294-10446:  1;  10/2017 
124-10294-10469:  3;  10/2017 
124-10294-1048S;  1;  10/2017 
124-10294-10489;  1;  10/2017 
124-10294-10492:  1;  10/2017 
124-10296-10009:  28:  10/2017 
124-10297-10193;  4;  10/2017 
124-10297-10199;  1;  10/2017 
124-10297-10206; 1; 10/2017 
124-10297-10209;  1:  10/2017 
124-10297-10211;  2:  10/2017 
124-10297-10213:  1:  10/2017 
124-10297-10217;  4;  10/2017 
124-10296-10170:  10:  10/2017 
124-10298-101 75;  1:  10/2017 
124-10296-10178;  2;  10/2017 
124-10296-10193: 1;  10/2017 
124-10296-10195:  30;  10/2017 
124-10298-10199;  1;  10/2017 
124-10298-10200;  1;  10/2017 
124-10296-10201; 1; 10/2017 
124-10296-10202;  2:  10/2017 
124-10296-10205;  1;  10/2017 
124-10296-10209;  1;  10/2017 
124-10296-10212;  1;  10/2017 
124-10296-10213:  3;  10/2017 
124-10296-10220:  1;  10/2017 
124-10307-10004:  6;  10/2017 
124-10307-10007;  1;  10/2017 
124-10307-10008;  3;  10/2017 
124-10307-10017;  1;  10/2017 
124-10307-10019:  1:  10/2017 
124-10307-10022;  1;  10/2017 
124-10307-10025;  4;  10/2017 
124-10307-10028;  4;  10/2017 
124-10307-10027;  1;  10/2017 
124-10307-10028;  1;  10/2017 
124-10307-10029;  1;  10/2017 
124-10307-10030:  1;  10/2017 
124-10307-10033;  3;  10/2017 
124-10307-10034;  16:  10/2017 
124-10307-10036:  1;  10/2017 
124-10307-10037;  1;  10/2017 
124-10307-10042;  1;  10/2017 
124-10307-10044;  8;  10/2017 
124-10307-10045;  2;  10/2017 
124-10307-10046;  1;  10/2017 
124-10307-10047;  1;  10/2017 
124-10306-10002:  2;  10/2017 


124-10306-10004;  1:  10/2017 
124-10306-10006:  1:  10/2017 
124-10308-10017;  3;  10/2017 
124-10306-10019: 1;  10/2017 
124-10306-10022;  1;  10/2017 
124-10306-10024;  1;  10/2017 
124-10306-10025;  4;  10/2017 
124-10306-10026;  2;  10/2017 
124-10306-10032;  2;  10/2017 
124-10306-10035:  7;  10/2017 
124-10306-10042;  2;  10/2017 
124-10308-10046;  2;  10/2O17 
124-10308-10048;  2;  10/2017 
124-10308-10059:  8;  10/2017 
124-10308-10062;  1:  10/2017 
124-10306-10063: 1;  10/2017 
124-10306-10068: 1;  10/2017 
124-10306-10074;  1:  10/2017 
124-10306-10086:  3;  10/2017 
124-10306-10067;  1;  10/2017 
124-10306-10068: 1;  10/2017 
124-10306-10089:  1;  10/2017 
124-10306-10094:  4;  10/2017 
124-10306-10096;  1;  10/2017 
124-10306-10097;  3;  10/2017 
124-10306-10102:  2:  10/2017 
124-10306-10103: 1;  10/2017 
124-10306-10104;  1;  10/2017 
124-10306-10105:  5;  10/2017 
124-10306-10106;  2;  10/2017 
1 24-10306-101  la.  2:  10/2017 
124-10306-10118:  7;  10/2017 
124-10306-101 19:  1:  10/2017 
124-10306-10123;  16;  10/2017 
124-10306-10127;  2;  10/2017 
124-10306-10131;  12;  10/2017 
124-10306-10133:  4;  10/2017 
124-10306-10136;  2;  10/2017 
124-10306-10139;  1;  10/2017 
124-10306-10141;  1;  10/2017 
124-10306-10149: 1;  10/2017 
124-10306-10150:  17;  10/2017 
124-10308-10153;  2;  10/2017 
124-10306-10156;  1;  10/2017 
124-10306-10159;  1;  10/2017 
124-10306-10162;  1;  10/2017 
124-90021-10001;  1;  10/2017 
124-90021-10003;  4;  10/2017 
124-'90021-100O4;  9:  10/2017 
124-90021-10006;  8;  10/2017 
12^-90021-10007;  4;  10/2017 
124-90021-10006;  4; 10/2017 
124-90021-10009:  21;  10/2017 
124-90021-10010;  1;  10/2017 
124-90021-10012;  3:  10/2017 
124-90021-10013;  4;  10/2017 
124-90021-10014;  2;  10/2017 
124-90021-10015:4;  10/2017 
124-90021-10019;  1;  10/2017 
124-00021-10021;  17;  10/2017 
124-90021-10023;  1: 10/2017 
124-90021-10025;  2;  10/2017 
124-90021-10026;  5;  10/2017 
124-90021-10027;  2;  10/2017 
124-90021-10028:  2;  10/2017 
124-90021-10031:  2:  10/2017 
124-90021-10033;  8;  10/2017 
124-90021-10034;  2;  10/2017 
124-90021-10041:  1:  10/2017 
124-90021-10047: 1;  10/2017 
124-90021-10068: 1;  10/2017 
124-90021-10069:  3;  10/2017 

CIA  Docum«nU:  Po«tpon«d  in  Put 

104-10052-10172:  4;  10/2017 
104-10066-10226:  3;  10/2017 
104-10067-10237;  16;  10/2017 


104-10067-10357;  6;  10/2017 
104-10079-10026:  3;  10/2017 
104-10079-10040;  1;  10/2017 
104-10079-10059;  4;  10/2017 
104-10079-10070;  4;  10/2017 
104-10079-10301;  2;  10/2017 
104-10092-10086:  7;  10/2017 
104-10095-10062;  1;  10/2017 
104-10101-10021;  5;  10/2017 
104-10103-10360.  42;  05/2001 
104-10104-10269: 1: 10/2017 
104-1010S-1029S:  1:  10/2017 
104-1010»-10716;  4: 10/2017 
104-10106-10768: 1;  10/2017 
104-10110-10026:  1:  10/2017 
104-10110-10027;  1;  10/2017 
104-10110-10036;  1;  10/2017 
104-10110-10037;  2;  10/2017 
104-10110-10113: 1;  10/2017 
104-10110-10135;  3;  10/2017 
104-10110-10300;  1;  10/2017 
104-10110-10303;  2;  10/2017 
104-1011O-1030S;  13: 10/2017 
104-10110-10311;  1: 10/2017 
104-10110-10312;  1;  10/2017 
104-10110-10319;  2;  10/2017 
104-10110-10348: 12;  10/2017 
104-10113-10322;  14;  10/2017 
104-10115-10074;  3;  10/2017 
104-10115-10248:  5: 10/2017 
104-10116-10402;  2;  10/2017 
104-10119-10196:  9:  10/2017 
104-10119-10244;  2: 10/2O17 
104-10120-10428;  1;  10/2017 
104-10121-10001;  3;  10/2017 
104-10121-10002:  3: 10/2017 
104-10121-10003: 1: 10/2017 
104-10121-10007;  2;  10/2017 
104-10121-10009: 1;  10/2017 
104-10121-10010;  1;  10/2017 
104-10121-10012:  2: 10/2017 
104-10121-10014;  1: 10/2017 
104-10121-10021;  1;  10/2017 
104-10121-10022:  1;  10/2017 
104-10121-10024;  1: 10/2017 
104-10121-10029: 1;  10/2017 
104-10121-10040.  2: 10/2017 
104-10121-10055;  1;  10/2017 
104-10121-10067: 1;  10/2017 
104-10121-10066: 1: 10/2017 
104-10121-10072;  1;  10/2017 
104-10121-10062;  1;  10/2017 
104-10122-10144;  1;  10/2017 
104-10122-10155;  1;  10/2017 
104-10122-10187;  1;  10/2017 
104-10122-10274;  10: 10/2017 
104-10122-10311;  4;  10/2017 
104-10122-10316;  1;  10/2017 
104-10122-10317;  1;  10/2017 
104-10122-10445;  2;  10/2017 
104-10123-10017;  2;  10/2017 
104-10123-10018:  5;  10/2017 
104-10123-10019;  7;  10/2017 
104-10123-10020;  6;  10/2017 
104-10123-10022;  3;  10/2017 
104-10123-10029: 12;  10/2017 
104-10123-10097;  2:  10/2017 
104-10123-10098;  2;  10/2017 
104-10123-10127;  1;  10/2017 
104-10123-10131;  1;  10/2017 
104-101 24-1021B:  2;  10/2017 
104-10124-10239;  2;  10/2017 
104-10124-10243:  1: 10/2017 
104-10124-10247;  3;  10/2017 
104-10124-10258;  9:  10/2017 
104-10124-10259;  1;  10/2017 


104-10124-10263; 

104-10124-10266; 

104-10124-10267; 

104-10124-10275; 

104-10124-10280; 

104-10124-10283; 

104-10124-10284; 

104-10124-10293; 

104-10124-10295; 

104-10124-10304; 

104-10124-10324; 

104-10124-10337; 

104-10124-10342; 

104-10124-10343; 

104-10126-10034; 

104-10126-10042; 

104-10126-10059; 

104-10126-10078: 

104-10127-10033; 

104-10127-10039; 

104-10127-10052; 

104-10127-10101; 

104-10127-10280; 

104-10127-10287; 

104-10128-10027; 

104-10128-10044; 

104-10128-10046; 

104-10128-10047; 

104-10128-10049; 

104-10128-10053; 

104-10128-10055; 

104-10128-10069; 

104-10128-10070; 

104-10126-10072; 

104-10128-10086; 

104-10128-10111; 

104-10128-10112: 

104-10126-10113; 

104-10128-10114; 

104-10128-10115; 

104-10126-10116; 

104-10126-10117; 

104-10126-10118; 

104-10126-10154; 

104-10126-10156; 

104-10128-10157; 

104-10126-10212; 

104-10128-10213; 

104-10128-10223; 

104-10128-10224; 

104-10126-10229; 

104-10126-10235; 

104-10128-10240; 

104-10126-10244; 

104-10126-10249: 

104-10128-10251; 

104-10128-10254; 

104-10128-10256; 

104-10126-10257; 

104-10126-10258; 

104-10128-10259; 

104-10128-10260; 

104-10128-10265; 

104-10128-10272; 

104-10126-10279; 

104-10128-10285; 

104-10128-10266; 

104-10126-10287; 

104-10126-10268; 

104-10126-10269; 

104-10128-10291; 

104-10126-10292; 

104-10128-10298; 

104-10128-10299: 

104-10128-10300; 

104-10126-10302; 


1;  10/2017 
3;  10/2017 
1;  10/2017 
11;  10/2017 
3;  10/2017 
1;  10/2017 
1;  10/2017 
3;  10/2017 
2;  10/2017 
1;  10/2017 
2;  10/2017 
4;  10/2017 
5;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
7;  10/2017 
1;  10/2017 
21;  10/2017 
4;  10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
1;  10/2017 
2;  10/2017 
1:  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
6;  10/2017 
3;  10/2017 
2;  10/2017 
2;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
9;  10/2017 
2;  10/2017 
4;  10/2017 
1;  10/2017 
7;  10/2017 
4;  10/2017 
2;  10/2017 
6: 10/2017 
2;  10/2017 
2;  10/2017 
2;  10/2017 
4;  10/2017 
2;  10/2017 
1;  10/2017 
1;  10/2017 
2;  10/2017 
2;  10/2017 
1;  10/2017 
2;  10/2017 
4;  10/2017 
1;  10/2017 
1;  10/2017 
4;  10/2017 
3;  10/2017 
2;  10/2017 
3;  10/2017 
6;  10/2017 
5;  10/2017 
1;  10/2017 
1;  10/2017 
3;  10/2017 
2;  10/2017 
3: 10/2017 


104-10128-10303:  5;  10/2017 
104-10128-10304;  4;  10/2017* 
104-10128-10305;  14; 10/2017 
104-10126-10315;  1;  10/2017 
104-10126-10316;  2;  10/2017 
104-10126-10317;  1;  10/2017 
104-10128-10319;  1;  10/2017 
104-10128-10320; 1; 10/2017 
104-10128-10334;  3;  10/2017 
104-10126-10346; 1; 10/2017 
104-10126-10349;  1;  10/2017 
104-10128-10350;  1;  10/2017 
104-10128-10353;  4;  10/2017 
104-10126-10354;  1;  10/2017 
104-10126-10361;  2;  10/2017 
104-10126-10363;  34;  10/2017 
104-10128-10364:  2;  10/2017 
104-10126-10367;  1;  10/2017 
104-10126-10372;  2;  10/2017 
104-10126-10374;  1;  10/2017 
104-10126-10377;  1;  10/2017 
104-10128-10379;  1;  10/2017 
104-10126-10360;  2;  10/2017 
104-10128-10381;  1;  10/2017 
104-10128-10362;  1;  10/2017 
104-10126-10399;  1;  10/2017 
104-10126-10401; 1; 10/2017 
104-10129-10095;  1;  10/2017 
104-10129-10097;  2;  10/2017 
104-10129-10101;  17;  08/2006 
104-10129-10117;  21;  10/2017 
104-10129-10157;  5;  10/2017 
104-10129-10166;  6;'10/2017 
104-10130-10039:  3;  10/2017 
104-10130-10043;  6;  10/2017 
104-10130-10161;  1;  10/2017 
104-10130-10188;  1;  10/2017 
104-10130-10192;  4;  10/2017 
104-10130-10219;  1;  10/2017 
104-10130-10238;  2;  10/2017 
104-10130-10243;  1;  10/2017 
104-10130-10255;  4;  10/2017 
104-10130-10260;  1:  10/2017 
104-10130-10261;  2;  10/2017 
104-10130-10262;  2;  10/2017 
104-10130-10263;  2;  10/2017 
104-10130-10264;  1;  10/2017 
104-10130-10265;  2;  10/2017 
104-10130-10266; 1; 10/2017 
104-10130-10267;  2;  10/2017 
104-10130-10269;  1;  10/2017 
104-10130-10282;  64;  10/2017 
104-10130-10284;  1;  10/2017 
104-10130-10287;  7;  10/2017 
104-1013O-10291: 2; 10/2017 
104-10130-10293;  1;  10/2017 
104-10130-10305;  1;  10/2017 
104-10130-10307;  1;  10/2017 
104-10130-10310:  5;  10/2017 
104-10130-10311;  2;  10/2017 
104-10130-10312;  10;  10/2017 
104-10130-10313;  6;  10/2017 
104-10130-10317;  1;  10/2017 
104-10130-10331;  2;  10/2017 
104-10130-10335;  1;  10/2017 
104-10130-10346; 1; 10/2017 
104-10130-10352;  3;  10/2017 
104-10130-10355; 2; 10/2017 
104-10130-10356;  1;  10/2017 
104-10130-10358;  1;  10/2017 
104-10130-10361;  7;  10/2017 
104-10130-10365;  2;  10/2017 
104-10130-10366;  1;  10/2017 
104-10130-10370;  1;  10/2017 
104-10130-10371;  1;  10/2017 
104-10130-10421;  1;  10/2017 


104-10131-10021;  3;  10/2017 
104-10131-i0023;  2;  10/2017 
104-10131-10026;  9;  10/2017 
104-10131-10027;  1;  10/2017 
104-10131-10031:  42: 10/2017 
104-10131-10032;  2;  10/2017 
104-10131-10033;  6;  10/2017 
104-10131-10035;  41; 10/2017 
104-10131-10037;  16;  10/2017 
104-10131-10041;  3;  10/2017 
104-10131-10048:  3: 10/2017 
104-10131-10049;  3;  10/2017 
104-10135-10393;  9;  10/2017 
104-10136-10346;  1;  10/2017 
104-10136-10347;  1;  10/2017 
104-10136-10360;  2;  10/2017 
104-10136-10362;  1;  10/2017 
104-10136-10370;  1;  10/2017 
104-10136-10374; 1; 10/2017 
104-10145-10114;  1;  10/2017 
104-10145-10175;  4;  10/2017 
104-10145-10190;  3;  10/2017 
104-10145-10229;  2;  10/2017 
104-10145-10332;  2;  10/2017 
104-10145-10402;  1;  10/2017 
104-10145-10418;  2;  10/2017 
104-10146-10021;  1;  10/2017 
104-10146-10076;  3;  10/2017 
104-10146-10077;  3;  10/2017 
104-10146-10093;  5;  10/2017 
104-10146-10099;  1;  10/2017 
104-10146-10120;  10;  10/2017 
104-10146-10128;  2;  10/2017 
104-10146-10160: 1;  10/2017 
104-10146-10255;  6;  10/2017 
104-10146-10266;  3;  10/2017 
104-10146-10299;  12;  10/2017 
104-10146-10327;  1;  10/2017 
104-10147-10271;  2;  10/2017 
104-10147-10325;  1;  10/2017 
104-10147-10327;  3;  10/2017 
104-10147-10329:1:10/2017 
104-10147-10331;  1;  10/2017 
104-10147-10402;  1;  10/2017 
104-10147-10404;  1;  10/2017 
104-10147-10416: 1;  10/2017 
104-10147-10436;  13;  10/2017 
104-10149-10024; 1; 10/2017 
104-10149-10028;  1;  10/2017 
104-10149-10033;  1;  10/2017 
104-10149-10051;  1;  10/2017 
104-10150-10001;  3;  10/2017 
104-10150-10008;  4;  10/2017 
104-10150-10021;  3;  10/2017 
104-10150-10030;  1;  10/2017 
104-10161-10093;  4;  10/2017 
104-10161-10096:  10:  10/2017 
104-10161-10097;  12;  10/2017 
104-10161-10100;  1;  10/2017 
CIA  Documents:  Postponed  in  Full 

104-10063-10229;  1;  10/2017 
104-10063-10261;  1;  10/2017 
104-10063-10299:  1;  10/2017 
104-10063-10300;  1;  10/2017 
104-10063-10314:  1;  10/2017 
104-10063-10315;  1;  10/2017 
104-10063-10407;  1;  10/2017 

HSCA  Documente:  Postponed  in  Part 

180-10078-10006; 1; 10/2017 
160-10103-10336;  0;  10/2017 
180-10110-10083;  6;  10/2017 
180-10110-10144;  37;  10/2017 
180-10113-10416:  2;  10/2017 
180-10131-10334;  596;  10/2017 
180-10143-10467;  4;  10/2017 
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180-10144-10174:  32:  10/2017 
180-10145-10202:  1:  10/2017 
180-10147-10040:  4:  10/2017 
18O-10147-10185:  32:  10/2017 

SUta  Depaitment  DocuinanU:  PoatpoMd  in 

Part 

119-10003-10122;  37;  10/2017 

119-10021-10357:  1;  10/2017 

119-10022-10000:  1:  10/2017 

119-10022-10074:  1:  10/2017 

119-10022-10248:  3: 10/2017 

119-10022-10248:  2;  10/2017 

Poitl  Library  DocunMnU:  PoatpooMl  in  Part 

178-10002-10089:  1:  10/2017 
178-10002-10090;  1:  10/2017 
178-10002-10158:  2;  10/2017 
178-10002-10159;  1:  10/2017 
17S-10002-10ia6  1:  10/2017 
178-10002-10229:  2;  10/2017 
178-10002-10285:  8:  10/2017 
178-10002-10288;  1;  10/2017 
178-10002-10330;  2:  10/2017 
178-10002-10335:  4:  10/2017 
-178-10002-10389;  1;  10/2017 
178-10002-10401:  1:  10/2017 
178-10002-10482:  3:  10/2017 
178-10002-10490:  3;  10/2017 
178-10003-10047:  1:  10/2017 
178-10003-10188:  5:  10/2017 
17»-10003-1029e:  2:  10/2017 
178-10003-10297:  4:  10/2017 
178-10003-10319:  2:  10/2017 
178-10003-10320:  4;  10/2017 
17S-10003-10334:  2:  10/2017 
178-10003-10335: 4: 10/2017 
178-10003-10414;  1;  10/2017 
178-10003-10439;  1:  10/2017 
178-10004-10218:  2;  10/2017 
178-10004-10217;  4: 10/2017 

Notka  of  Additional  Raleaiw 

After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  the  following  Federal 
Bureau  of  Investigation  records  are  now 
being  opened  in  hill: 

124-10194-10212;  124-10194-10214:  124- 
10194-10215:  124-10194-10216;  124- 
10194-10217:  124-10194-10218;  124- 
10194-10219;  124-10194-10220;  124- 
10194-10221;  124-10194-10223;  124- 
10194-10224:  124-10194-10225: 124- 
10194-10226:  124-10194-10227;  124- 
10194-10229:  124-10194-10230;  124- 
10194-10231:  124-10194-10232;  124- 
10194-10233:  124-10194-10234:  124- 
10194-10236:  124-10194-10237:  124- 
10194-10239:  124-10194-10240;  124- 
10194-10241:  124-10194-10242:  124- 
10194-10243:  124-10194-10244: 124- 
10194-10245:  124-10194-10248: 124- 
10194-10247;  124-10194-10248;  124- 
10194-10249:  124-10194-10250;  124- 
10194-10252:  124-10194-10253:  124- 
10194-10254: 124-10194-10258:  124- 
10194-10259;  124-10194-10280;  124- 
10194-10261;  124-10194-10262:  124- 
10194-10263: 124-10194-10265;  124- 
10194-10268:  124-10194-10269;  124- 
10194-10270;  124-10194-10271:  124- 
10194-10274: 124-10194-10275:  124- 
10194-10278;  124-10194-10277;  124- 
10194-10278:  124-10194-10279:  124- 
10194-10280;  124-10194-10281: 124- 


10194-10282; 

10194-10284: 

10194-10287; 

10194-10289; 

10194-10291; 

10194-10293: 

10194-10295; 

10194-10297; 

10194-10299: 

10194-10301: 

10194-10304: 

10194-10306: 

10194-10308: 

10194-10310; 

10194-10312: 

10194-10315; 

10194-10317; 

10194-10319: 

10194-10322: 

10194-10326: 

10194-10328: 

10194-10343; 

10194-10347; 

10104-10351: 

10194-10353: 

10194-10356: 

10194-10424; 

10194-10431: 

10194-10450: 

10195-10000; 

10195-10003: 

10195-10007; 

10195-10010: 

10195-10013: 

10195-10016: 

10195-10021: 

10195-10026; 

10195-10028; 

10195-10031; 

10195-10034; 

10195-10036: 

10195-10038; 

10195-10041: 

10195-10043: 

10195-10045; 

10195-10047; 

10195-10050; 

10195-10052; 

10195-10054; 

10195-10056; 

10195-10059: 

10195-10062; 

10195-10064; 

10195-10066: 

10195-10069: 

10195-10073; 

10195-10075: 

10195-10080; 

10195-10082: 

10195-10084; 

10195-10086; 

10195-10088: 

10195-10090; 

10195-10093: 

10195-10097; 

10195-10009: 

10195-10103: 

10195-10313; 

10195-10315; 

10195-10318; 

10195-10321: 

10195-10326: 

10195-10330: 

10196-10389: 

10196-10391; 

10196-10393: 


124-10194-10283;  124- 
124-10194-10285;  124- 
124-10194-10288:  124- 
124-10194-10290;  124- 
124-10194-10292;  124- 
124-10194-10294:  124- 
124-10194-10296;  124- 
124-10194-10298;  124- 
124-10194-10300;  124- 
124-10194-10302:  124- 
124-10194-10305;  124- 
124-10194-10307;  124- 
124-10194-10309;  124- 
124-10194-10311;  124- 
124-10194-10313;  124- 
124-10194-10316;  124- 
124-10194-10318:  124- 
124-10194-10321:  124- 
124-10194-10324:  124- 
124-10194-10327;  124- 
124-10194-10333: 124- 
124-10194-10346;  124- 
124-10194-10350:  124- 
124-10194-10352: 124- 
124-10194-10354:  124- 
124-10194-10357;  124- 
124-10194-10427:124- 
124-10194-10437;  124- 
124-10194-10451:  124- 
124-10195-10002:  124- 
124-10195-10006;  124- 
124-10195-10006:  124- 
124-10195-10011;  124- 
124-10195-10014: 124- 
124-10195-10020:  124- 
124-10195-10023:  124- 
124-10195-10027;  124- 
124-10195-10030;  124- 
124-10195-10032;  124- 
124-10195-10035;  124- 
124-10195-10037; 124- 
124-10195-10039;  124- 
124-10195-10042;  124- 
124-10195-10044: 124- 
124-10195-10046;  124- 
124-10195-10049;  124- 
124-10195-10051;  124- 
124-10195-10053: 124- 
124-10195-10065;  124- 
124-10195-10058:  124- 
124-10195-10061:  124- 
124-10195-10063; 124- 
124-10195-10065;  124- 
124-10195-10068: 124- 
124-10195-10071;  124- 
124-10195-10074;  124- 
124-10195-10076;  124- 
124-10195-10061;  124- 
124-10195-10083;  124- 
124-10195-10065;  124- 
124-10195-10067:  124- 
124-10195-10089:  124- 
124-10195-10091;  124- 
124-10195-10094:  124- 
124-10195-10098: 124- 
124-10195-10102:  124- 
124-10195-10104: 124- 
124-10195-10314:  124- 
124-10195-10316:  124- 
124-10195-10320;  124- 
124-10195-10325;  124- 
124-10195-10329:  124- 
124-10196-10388;  124- 
124-10196-10390;  124- 
124-10196-10392:  124- 
124-10196-10394:  124- 


10196-10305: 

10196-10399; 

10196-10401: 

10196-10405: 

10196-10406; 

10106-10410: 

10106-10413: 

10106-10415: 

10106-10419: 

10196-10422: 

10196-10427; 

10196-10420: 

10106-10433: 

10106-10436: 

10106-10438: 

1010»-10442: 

10106-10445; 

10107-10100; 

10107-10202: 

10197-10210: 

10197-10213: 

10197-10222; 

10197-10234; 

10197-10264: 

10107-10407; 

10107-10410; 

10107-10413: 

10106-10000: 

10106-10002; 

10198-10004; 

10106-10006: 

10106-10009: 

10196-10012; 

10106-10015; 

10106-10017: 

10106-10010; 

10106-10021: 

10108-10023: 

10108-10026; 

10196-10028: 

10198-10030: 

10106-10032; 

10106-10034: 

10106-10037; 

10198-10039; 

10108-10041; 

10106-10043; 

10106-10045: 

10106-10047; 

10106-10050: 

10108-10052; 

10198-10054; 

10196-10057; 

10196-10050; 

10196-10061: 

10196-10063; 

10196-10066: 

10196-10068; 

10198-10242: 

10198-10244: 

10198-10246: 

10196-10249: 

10198-10251; 

10198-10253; 

10198-10255; 

10198-10258; 

10198-10280; 

10198-10282: 

10198-10264: 

10198-10267; 

10198-10269: 

10198-10272; 

10199-10277; 

10199-10280: 

10199-10283; 

1019O-10285: 


124-10196-10308: 124- 
124-10196-10400;  124- 
124-10196-10402;  124- 
124-10196-10406: 124- 
124-10196-10400:  124- 
124-10196-10412;  124- 
124-10196-10414;  124- 
124-10196-10417;  124- 
124-10196-10420:  124- 
124-10196-10426: 124- 
124-10196-10428:  124- 
124-10196-10431;  124- 
124-10196-10434;  124- 
124-10196-10437;  124- 
124-10196-10440;  124- 
124-10196-10443: 124- 
124-10196-10448:  124- 
124-10107-10200;  124- 
124-10107-10204;  124- 
124-10107-10212:  124- 
124-10197-10210;  124- 
124-10197-10223;  124- 
124-10197-10282:  124* 
124-10197-10266;  124- 
124-10107-10409;  124- 
124-10197-10411: 124- 
124-10197-10414;  124- 
124-10100-10001;  124- 
124-10196-10003;  124- 
124-10196-10005;  124- 
124-10196-10007;  124- 
124-10196-10011:  124- 
124-10190-10014: 124- 
124-10196-10016;  M4- 
124-10196-10018: 124- 
124-10196-10020;  134- 
124-10106-10022;  124- 
124-10106-10024;  124- 
124-10106-10027:  124- 
124-10198-10029:  124- 
124-10196-10031:  124- 
124-10196-10033;  124- 
124-10198-10036:  124- 
124-10196-10038;  124- 
124-10196-10040;  124- 
124-10198-10042;  124- 
124-10198-10044;  124- 
124-10196-10046: 124- 
124-10106-10040;  124- 
124-10198-10051: 124- 
124-10196-10053: 124- 
124-10198-10055;  124- 
124-10196-10058;  124- 
124-10196-10060: 124- 
124-10196-10062;  124- 
124-10198-10064;  124- 
124-10196-10067;  124- 
124-10198-10241;  124- 
124-10196-10243;  124- 
124-10198-10245;  124- 
124-10198-10248;  124- 
124-10198-10250;  124- 
124-10198-10252;  124- 
124-10198-10254:  124- 
124-10198-10257;  124- 
124-10198-10259;  124- 
124-10198-10261;  124- 
124-10198-10263;  124- 
124-10198-10266:  124- 
124-10198-10268;  124- 
124-10198-10270;  124- 
124-10198-10273:  124- 
124-10199-10279;  124- 
124-10199-10281:  124- 
124-10199-10284:  124- 
124-10199-10286;  124- 


10199-10287;  124-10199-10288;  124- 
10199-10289;  124-10199-10290;  124- 
10199-10292;  124-10199-10293:  124- 
10199-10294;  124-10199-10295;  124- 
10199-10296:  124-10199-10297;  124- 
10199-10298;  124-10199-10299;  124- 
10199-10300: 124-10199-10301;  124- 
10199-10302:  124-10199-10303:  124- 
1019»-10304;  124-10199-10305;  124- 
10199-10306;  124-10199-10307;  124- 
10199-10308;  124-10199-10309;  124- 
10199-10310:  124-10199-10311;  124- 
10199-10312:  124-10199-10313: 124- 
10199-10314;  124-10199-10315;  124- 
10199-10316;  124-10199-10317;  124- 
10199-10318;  124-10199-10319;  124- 
10199-10320;  124-10199-10321;  124- 
10199-10322;  124-101 9»-10323;  124- 
10200-10001:  124-10200-10002;  124- 
10200-10003;  124-10200-10004;  124- 
10200-10005;  124-10200-10006;  124- 
10200-10007:  124-10200-10008:  124- 
10200-10009;  124-10200-10010;  124- 
10200-10011: 124-10200-10012;  124- 
10200-10013;  124-10200-10015;  124- 
10200-10016;  124-10200-10017;  124- 
10200-10018;  124-10200-10010;  124- 
10200-10020: 124-10200-10022;  124- 
10200-10023;  124-10200-10025;  124- 
10200-10026;  124-10200-10027; 124- 
10200-10028;  124-10200-10029; 124- 
10200-10031;  124-10200-10032;  124- 
10200-10033;  124-10200-10036;  124- 
10200-10038:  124-10200-10039: 124- 
10200-10041: 124-10200-10044;  124- 
10200-10045;  124-10200-10047;  124- 
10200-10051;  124-10200-10055;  124- 
10200-100S6:  124-10200-10057;  124- 
10200-10058;  124-1020O-100S9;  124- 
10200-10060;  124-10200-10061;  124- 
10200-10062;  124-10200-10063;  124- 
10200-10064;  124-10200-10072;  124- 
10200-10074;  124-10200-10075;  124- 
10200-10150;  124-10201-10418;  124- 
10201-10419;  124-10201-10420;  124- 
10201-10422;  124-10201-10423;  124- 
10201-10424;  124-10202-10144;  124- 
10202-10145;  124-10202-10146;  124- 
10202-10147;  124-10202-10151;  124- 
10202-10153;  124-10202-10154;  124- 
10202-10156;  124-10202-10158;  124- 
10202-10159: 124-10202-10160;  124- 
10202-10163:  124-10202-10165;  124- 
10202-10166:  124-10202-10171;  124- 
10202-10172;  124-10202-10173;  124- 
10202-10175;  124-10202-10178;  124- 
10202-10179:  124-10202-10180;  124- 
10202-10181;  124-10202-10182;  124- 
10202-10183;  124-10202-10184;  124- 
10202-10185;  124-10202-10186: 124- 
10202-10187;  124-10202-10188;  124- 
10202-10180: 124-10202-10190;  124- 
10202-10191;  124-10202-10192;  124- 
10202-10193;  124-10202-10194;  124- 
10202-10195;  124-10202-10196;  124- 
10202-10197;  124-10202-10198;  124- 
10202-10199;  124-10202-10200;  124- 
10202-10201;  124-10202-10202;124- 
10202-10203;  124-10202-10204;  124- 
10202-10206;  124-10202-10207;  124- 
10202-10208;  124-10202-10209;  124- 
10202-10210;  124-10202-10211;  124- 
10202-10212;  124-10202-10213;  124- 
10202-10215; 124-10202-10216;  124- 
10202-10217;  124-10202-10218;  124- 
10202-10219;  124-10202-10220;  124- 
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10202-10221:  124-10202-10222;  124- 
10202-10223;  124-10202-10224;  124- 
10202-10225: 124-10202-10227;  124- 
10202-10228:  124-10202-10229: 124- 
10202-10230;  124-10202-10231;  124- 
10202-10232;  124-10202-10234;  124- 
10202-10235;  124-10202-10236;  124- 
10202-10237;  124-10202-10238;  124- 
10202-10239;  124-10202-10240;  124- 
10202-10241:  124-10202-10242;  124- 
10202-10243: 124-10202-10244;  124- 
10202-10245;  124-10202-10246;  124- 
10202-10248;  124-10202-10249;  124- 
10202-10250;  124-10202-10251:  124- 
10202-10252;  124-10202-10253;  124- 
10202-10254;  124-10202-10255;  124- 
10202-10256;  124-10202-10257;  124- 
10202-10259:  124-10202-10260: 124- 
10202-10261;  124-10202-10282;  124- 
10202-10263;  124-10202-10264;  124- 
10202-10266: 124-10202-10267;  124- 
10202-10271;  124-10202-10272;  124- 
10202-10273;  124-10202-10274;  124- 
10202-10275: 124-10202-10276;  124- 
10202-10280;  124-10202-10281;  124- 
10202-10284;  124-10202-10286;  124- 
10202-10289: 124-10202-10292;  124- 
10202-10293;  124-10202-10294;  124- 
10202-10295:  124-10202-10297:  124- 
10202-10298;  124-10202-10301;  124- 
10202-10302;  124-10202-10303;  124- 
10202-10304;  124-10202-10305;  124- 
10202-10306;  124-10202-10307;  124- 
10202-10308;  124-10202-10309;  124- 
10202-10312;  124-10202-10313;  124- 
10202-10314;  124-10202-10315;  124- 
10202-10318;  124-10202-10319;  124- 
10202-10322;  124-10202-10323;  124- 
10202-10324;  124-10202-10326;  124- 
10202-10327;  124-10202-10446;  124- 
10202-10447;  124-10202-10448;  124- 
10202-10449;  124-10202-10450;  124- 
10202-10451:  124-10202-10452;  124- 
10202-10453;  124-10202-10454;  124- 
10202-10455;  124-10^2-10456;  124- 
10202-10457;  124-10202-10458;  124- 
10203-10136: 124-10203-10138;  124- 
10203-10139;  124-10203-10140;  124- 
10203-10146;  124-10203-10147;  124- 
10203-10148;  124-10203-10150;  124- 
10203-10151;  124-10203-10152;  124- 
10203-10154;  124-10203-10156;  124- 
10203-10157;  124-10203-10160;  124- 
10203-10163;  124-10203-10167;  124- 
10203-10168;  124-10203-10171;  124- 
10203-10176;  124-10203-10178;  124- 
10203-10467;  124-10203-10470;  124- 
10203-10479;  124-10203-10481;  124- 
10203-10483;  124-10203-10486;  124- 
10203-10487;  124-10203-10488;  124- 
10203-10490;  124-10203-10495;  124- 
10203-10496;  124-10203-10498;  124- 
10203-10499;  124-10204-10003;  124- 
10204-10005:  124-10204-10006:124- 
10204-10007;  124-10204-10011;  124- 
10204-10012;  124-10204-10014;  124- 
10204-10016;  124-10204-10018;  124- 
10204-10019;  124-10204-10020;  124- 
10204-10021;  124-10204-10022;  124- 
10204-10023;  124-10204-10024;  124- 
10204-10025;  124-10204-10026;  124- 
10204-10027;  124-10204-10029;  124- 
10204-10031;  124-10204-10032;  124- 
10204-10033;  124-10204-10034;  124- 
10204-10039:124-10204-10045:124- 
10204-10046: 124-10204-10049;  124- 


10204-10050;  124-10204-10051;  124- 
10204-10052:  124-10204-10053:  124- 
10204-10055;  124-10204-10056;  124- 
10204-10057:  124-10204-10058:  124- 
10204-10061:  124-10204-10064;  124- 
10204-10066: 124-10204-10071;  124- 
10204-10072;  124-10204-10074;  124- 
10204-10075;  124-10204-10077;  124- 
10204-10078;  124-10204-10079;  124- 
10204-10080;  124-10204-10085;  124- 
10204-10086;  124-10204-10087:  124- 
10204-10088;  124-10204-10091;  124- 
10204-10093;  124-10204-10094;  124- 
10204-10095:  124-10204-10096;  124- 
10204-10102;  124-10204-10106;  124- 
10204-10107;  124-10204-10111;  124- 
10204-10113;  124-10204-10116;  124- 
10204-10125: 124-10204-10126;  124- 
10204-10127;  124-10204-10131;  124- 
10204-10134;  124-10204-10167;  124- 
10204-10168;  124-10204-10172;  124- 
10204-10173;  124-10204-10174;  124- 
10204-10178:  124-10204-10180:  124- 
10204-10181: 124-10204-10185;  124- 
10204-10188;  124-10204-10190;  124- 
10204-10192;  124-10204-10194;  124- 
10204-10106;  124-10204-10199;  124- 
10204-10200;  124-10204-10201;  124- 
10204-10257;  124-10204-10258;  124- 
10204-10259;  124-10204-10260;  124- 
10204-10261;  124-10204-10262:  124- 
10204-10263;  124-10204-10265;  124- 
10204-10266;  124-10204-10267;  124- 
10204-10266;  124-10204-10269;  124- 
10204-10270;  124-10204-10271;  124- 
10204-10273;  124-10204-10274;  124- 
10204-10275;  124-10204-10276;  124- 
10204-10277;  124-10204-10279;  124- 
10204-10280; 124-10204-10281;  124- 
10204-10282;  124-10204-10284;  124- 
10204-10285:  124-10204-10287;  124- 
10204-10288;  124-10204-10289;  124- 
10204-10290;  124-10204-10292;  124- 
10204-10293: 124-10204-10294: 124- 
10204-10499;  124-10205-10004:  124- 
10205-10009;  124-10205-10010;  124- 
10205-10012;  124-10205-10013;  124- 
10205-10015: 124-10205-10019;  124- 
10205-10022;  124-10205-10023: 124- 
10205-10026;  124-10205-10028;  124- 
10205-10029;  124-10205-10035;  124- 
10205-10036:  124-10205-10037;  124- 
10205-10044;  124-10205-10045;  124- 
10205-10046;  124-10205-10047;  124- 
10205-10050: 124-10205-10053;  124- 
10205-10054;  124-10205-10056;  124- 
10205-10058;  124-10205-10062;  124- 
10205-10063;  124-10205-10065;  124- 
10205-10068;  124-10205-10071;  124- 
10205-10072:  124-10205-10074;  124- 
10205-10449;  124-10206-10000;  124- 
10206-10001;  124-10206-10002;  124- 
10206-10003;  124-10206-10005;  124- 
10206-10008;  124-10206-10010;  124- 
10206-10011: 124-10206-10012;  124- 
10206-10013:  124-10206-10015;  124- 
10206-10017;  124-10206-10018;  124- 
10206-10019;  124-10206-10020;  124- 
10206-10021:  124-10206-10022:  124- 
10206-10024;  124-10206-10025:  124- 
10206-10026;  124-10206-10028;  124- 
10206-10029;  124-10206-10031;  124- 
10206-10032: 124-10206-10034;  124- 
10206-10036;  124-10206-10038;  124- 
10206-10039:  124-10206-10040;  124- 
10206-10044: 124-10206-10045;  124- 
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10200-10046: 

10206-10048; 

10206-10050; 

10206-100S4 

10206-10056 

10206-10059; 

10206-IOOei 

10206-10064 

10206-10066 

10206-10070; 

10206-10072 

10206-10075 

10206-10078; 

10206-lOOaO; 

10206-10083 

10206-10069; 

10206-10093 

10206-10097 

10206-10100; 

10206-10387 

10206-10390; 

10206-10393; 

10206-10398 

10206-10400; 

10207-10262; 

10207-10264; 

10207-10266; 

10207-10273; 

10207-10275 

10207-10278 

10207-10281 

10207-10283 

10207-10286 

10207-10289 

10207-10292 

10207-10294 

10207-10296 

10207-10301 

10207-10303 

10207-10306; 

10207-10309; 

10207-10313 

10207-10316; 

10207-10371 

10207-10373 

10207-10375; 

10207-10444 

10207-10446 

10207-10448 

10208-10248 

10208-102SO: 

10208-10252 

10208-10254 

10206-10256 

10208-10258 

10208-10260; 

10208-10262 

10209-10004 

10209-10006; 

10209-10011 

1020»-10013 

10209-10018 

10209-10028 

10209-10035 

10209-10039 

10209-10043 

10209-10046 

10209-10050; 

10209-10053 

10209-10055 

10209-10057 

10209-10061 

10209-10065 

10209-10071 

10209-10076 

10209-10080 


124-10206-10047 

124-10206-10049; 

124-10206-10052 

124-10206-10055 

124-10206-10057 

124-10206-10060; 

124-10206-10063 

124-10206-10065 

124-10206-10069; 

124-10206-10071 

124-10206-10073; 

124-10206-10076; 

124-10206-10079; 

12^10206-10082; 

124-10206-10068; 

124-10206-10090; 

124-10206-10094 

124-10206-10009; 

124-10206-10103 

124-10206-10389; 

124-10206-10391 

124-10206-10397 

124-10206-10399; 

124-10207-10260; 

124-10207-10263; 

124-10207-10265 

124-10207-10272 

124-10207-10274 

124-10207-10276; 

124-10207-10279 

124-10207-10282 

124-10207-10285 

124-10207-10287 

124-10207-10291 

124-10207-10293 

124-10207-10295 

124-10207-10299: 

124-10207-10302 

124-10207-10304 

124-10207-10307; 

124-10207-10312; 

124-10207-10314 

124-10207-10319; 

124-10207-10372 

124-10207-10374 

124-10207-10443 

124-10207-10445 

124-10207-10447 

124-10208-10247 

124-10208-10249; 

124-10206-10251 

124-10208-10253 

124-10206-10255 

124-10206-10257 

124-10208-10259; 

124-10208-10261 

124-10208-10263; 

124-10209-10005 

124-10209-10009 

124-10209-10012; 

124-10209-10016 

124-10209-10019; 

124-10209-10031 

124-10209-10036 

124-10209-10042 

124-10209-10044 

124-10209-10049; 

124-10209-10051 

124-10209-10054; 

124-10209-10056 

124-10209-1006O: 

124-10209-10064 

124-10209-10066; 

124-10209-10072 

124-10209-10077 

124-10209-10081 


124- 

10209-100B3; 

124- 

10209-10086: 

124- 

10209-10089: 

124- 

10209-10092; 

124- 

10209-10094: 

124- 

10209-10096: 

124- 

10209-10098; 

124- 

10209-10101; 

124- 

10209-10103: 

124- 

10209-10106: 

124- 

10209-10108; 

124- 

10209-10110; 

124- 

10209-10112: 

124- 

10209-10114: 

124- 

10209-10116: 

124- 

10209-10118: 

124- 

10209-10120; 

124- 

10209-10122: 

124- 

10209-10124: 

124- 

10209-10126; 

124- 

10209-10128: 

124- 

10209-10131; 

124- 

10209-10133; 

124- 

10209-10135: 

124- 

10209-10139: 

124- 

10209-10141; 

124- 

10209-10143; 

124- 

10209-10145; 

124- 

10209-10148; 

124- 

10209-10153: 

124- 

10209-10155; 

124- 

10209-10157; 

124- 

10209-10159; 

124- 

10209-10162: 

124- 

10209-10164: 

124- 

10209-10166; 

124- 

10209-10168; 

124- 

10209-10170; 

124- 

10209-10173: 

124- 

10209-10175: 

124- 

10209-10177; 

124- 

10209-10179; 

124- 

10209-10181; 

124- 

10209-10184: 

124- 

10209-10186; 

124- 

10209-10188; 

124- 

10209-10193; 

124- 

10209-10195: 

124- 

10209-10198: 

124- 

10209-10200: 

124- 

10209-10202: 

124- 

10209-10205; 

124- 

10209-10208; 

124- 

10209-10211; 

124- 

10209-10213: 

124- 

10209-10215: 

124- 

10209-10218; 

124- 

10209-10220; 

124- 

10209-10222; 

124- 

10209-10225; 

124-  , 

10209-10227; 

124- 

10209-10230: 

124- 

10209-10232: 
10209-10234: 

124- 

124- 

10209-10236; 

124- 

10209-10238; 

124- 

10209-10240; 

124- 

10209-10242; 

124- 

10209-10244: 

124- 

10209-10246; 

124- 

10209-10248: 

124- 

10209-10252: 

124- 

10209-10260; 

124- 

10209-10264: 

124- 

10209-10270; 

124- 

10209-10314: 

124-10209-1008S 

124-10209-10088; 

124-10209-10091 

124-10209-10093 

124-10209-10005 

124-10209-10097; 

124-10209-10099. 

124-10209-10102 

124-10209-10105 

124-10209-10107 

124-10209-10109; 

124-10209-10111 

124-10209-10113 

124-10209-10115 

124-10209-10117 

124-10209-10119: 

124-10209-10121 

124-10209-10123 

124-10209-10125 

124-10209-10127; 

124-10209-10130; 

124-10209-10132 

124-10209-10134 

124-10200-10137 

124-102O0-1014O: 

124-10209-10142 

124-10209-10144 

124-10209-10146 

124-10209-10150: 

124-10209-10154 

124-10209-10156; 

124-10209-10158; 

124-10209-10160; 

124-10209-10163 

124-10209-10165 

124-10209-10167 

124-10209-10169; 

124-10209-10172 

124-10209-10174 

124-10209-10176; 

124-10209-10178 

124-10209-10180; 

124-10209-10183; 

124-10200-10185 

124-1QtOO-10187 

124-10200-10192 

124-10209-10194 

124-10209-10197 

124-10209-10190: 

124-10209-10201 

124-10209-10203 

124-10209-10207 

124-10209-10209; 

124-10209-10212 

124-10209-10214 

124-10209-10216; 

124-10209-10219 

124-10209-10221 

124-10209-10223; 

124-10209-10226 

124-10209-10228 

124-10209-10231 

124-10209-10233 

124-10209-10235 

124-10209-10237 

124-10209-10239. 

124-10209-10241 

124-10209-10243 

124-10209-10245; 

124-10209-10247; 

124-10209-10251 

124-10209-10257; 

124-10209-10263; 

124-10209-10265 

124-10209-10311 

124-10209-10315 


124- 

10209-10316: 

124- 

10209-10321; 

124- 

10209-10332: 

124- 

10209-10346: 

124- 

10209-10350; 

124- 

10209-10356; 

124- 

10209-10350; 

124- 

10209-10366; 

124- 

10209-10373: 

124- 

10210-10207; 

124- 

10210-10209; 

124- 

10210-10212: 

124- 

10210-10215: 

124- 

10210-10218: 

124- 

10210-10222; 

124- 

10210-10355: 

124- 

10210-10360: 

124- 

10210-10364: 

124- 

10210-10367: 

124- 

10210-10371: 

124- 

10210-10373: 

124- 

10210-10375: 

124- 

10210-10379: 

124- 

10210-10384; 

124- 

10210-10387; 

124- 

10210-10390: 

124- 

10210-10411; 

124- 

10210-10413: 

124- 

10210-10415: 

124- 

10210-10417; 

124- 

10210-10419; 

124- 

10210-10421; 

124- 

10210-10423: 

124- 

10210-10427: 

124- 

10210-10429: 

124- 

10210-10431: 

124- 

10210-10434: 

124- 

10210-10438: 

124- 

10210-10440: 

124- 

10210-10442: 

124- 

10210-10444; 

124- 

10210-10446; 

124- 

10210-10448; 

124- 

10210-10450: 

124- 

10211-1(N>54: 

124- 

10211-10057: 

124- 

10211-10061: 

124- 

10211-10413; 

124- 

10211-10415: 

124- 

10211-10417; 

124- 

10212-10129; 

124- 

10212-10131: 

124- 

10212-10134: 

124- 

10212-10138: 

124- 

10212-10142: 

124- 

10212-10145: 

124- 

10212-10149: 

124- 

10212-10152: 

124- 

10212-10155: 

124- 

10212-10157; 

124- 

10212-10150; 

124- 

10212-10163: 

124- 

10213-10270: 

124- 

10213-10285; 

124- 

10213-10287: 

124- 

10213-10289: 

124- 

10213-10201; 

124- 

10213-10294; 

124- 

10213-10296: 

124- 

10213-10298: 

124- 

10213-10300: 

124- 

10213-10303: 

124- 

10213-10305: 

124- 

10213-10307; 

124- 

10213-10309: 

124- 

10214-10204: 

124-10200-10310 

124-10209-10331 

124-10209-10345 

124-10209-10349; 

124-10209-10353 

124-10209-10358 

124-10209-10361 

124-10209-10367 

124-10209-10381 

124-10210-10208; 

124-10210-10211 

124-10210-10214 

124-10210-10217; 

124-10210-10221 

124-10210-10223; 

124-10210-10350 

124-10210-10363 

124-10210-10366 

124-10210-10369; 

124-1021O-10372 

124-10210-10374; 

124-10210-10376 

124-10210-10382 

124-10210-10385 

124-10210-10388; 

124-10210-10410 

124-10210-10412; 

124-10210-10414; 

124-10210-10416; 

124-10210-10418 

124-10210-10420; 

124-10210-10422; 

124-10210-10424 

124-10210-10428 

124-10210-10430 

124-10210-10432 

124-10210-10437 

124-10210-10430; 

124-10210-10441 

124-10210-10443 

124-10210-10445 

124-10210-10447; 

124-10210-10449 

124-10210-10451 

124-10211-10056; 

124-10211-10060 

124-10211-10412 

124-10211-10414 

124-10211-10416; 

124-10211-10418; 

124-10212-10130: 

124-10212-10133; 

124-10212-10136 

124-10212-101 40; 

124-10212-10144 

124-10212-10146 

124-10212-10151 

124-10212-10153 

124-10212-10156; 

124-10212-10158; 

124-10212-10161 

124-10213-10278; 

124-10213-10280; 

124-10213-10286; 

124-10213-10288; 

124-10213-10290 

124-10213-10292 

124-10213-10295 

124-10213-10297 

124-10213-10299; 

124-10213-10301 

124-10213-10304; 

124-10213-10306 

124-10213-10308 

124-10214-10203 

124-10214-10205 


124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 


10214-10200; 

10214-10208; 

10214-10211; 

10214-10216; 

10214-10220; 

10214-10223; 

10214-10228: 

10214-10334; 

10214-10336: 

10215-10354; 

10216-10345: 

10216-10351; 

10216-10356: 

10216-10358: 

10216-10360: 

10216-10364; 

10216-10367; 

10217-10019; 

10217-10021; 

10217-10023; 

10217-10025: 

10217-10027: 

10217-10030; 

10217-10032; 

10217-10035; 

10219-10448; 

10219-10451; 

10219-10460: 

10219-10463; 

10219-10466; 

10219-10469; 

10219-10471: 

10219-10473: 

10219-10477; 

10219-10479; 

10219-10482; 

10219-10485: 

10219-10487; 

10219-10489; 

10219-10491; 

10219-10494; 

10219-10496; 

10219-10498; 

10220-10048; 

10220-10051; 

10220-10053; 

10220-10055: 

10220-10306: 

10220-10308; 

10220-10312; 

10220-10315; 

10220-10317; 

10220-10310; 

10220-10322: 

10220-10324; 

10220-10326; 

10220-10328; 

10220-10330; 

10220-10445; 

10220-10447; 

10220-10451; 

10220-10454; 

10220-10456; 

10220-10450; 

10220-10461; 

10221-10050; 

10221-10058; 

10221-10064; 

10222-10199; 

10222-10202; 

10222-10204: 

10222-10208; 

10222-10211; 

10222-10218; 

10222-10220: 

10222-10222; 


124-10214-10207;  124- 
124-10214-10209;  124- 
124-10214-10212;  124- 
124-10214-10218;  124- 
124-10214-10221;  124- 
124-10214-10224;  124- 
124-10214-10232;  124- 
124-10214-10335;  124- 
124-10215-10353;  124- 
124-10216-10344;  124- 
124-10216-10349;  124- 
124-10216-10354:  124- 
124-10216-10357;  124- 
124-10216-10359; 124- 
124-10216-10361;  124- 
124-10216-10366;  124- 
124-10216-10368: 124- 
124-10217-10020;  124- 
124-10217-10022;  124- 
124-10217-10024;  124- 
124-10217-10026;  124- 
124-10217-10028;  124- 
124-10217-10031;  124- 
124-10217-10033;  124- 
124-10217-10037;  1X4- 
124-10210-10450;  124- 
124-10210-10455;  124- 
124-10210-10461;  124- 
124^10219-10464;  124- 
124-10219-10468;  124- 
124-10219-10470;  124- 
124-10219-10472;  124- 
124-10219-10475;  124- 
124-10219-10478;  124- 
124-10219-10480;  124- 
124-10219-10484;  124- 
124-10219-10486;  124- 
124-10219-10488;  124- 
124-10219-10490;  124- 
124-10219-10493;  124- 
124-10219-10495;  124- 
124-10219-10497;  124- 
124-10219-10499;  124- 
124-10220-10049;  124- 
124-10220-10052;  124- 
124-1022O-10054:  124- 
124-10220-10056;  124- 
124-10220-10307;  124- 
124-10220-10311;  124- 
124-10220-10314;  124- 
124-10220-10316;  ll^- 
124-10220-10318;  124- 
124-10220-10321;  124- 
124-10220-10323;  124- 
124-10220-10325;  124- 
124-10220-10327;  124- 
124-10220-10329;  124- 
124-10220-10331;  124- 
124-10220-10446:  124- 
124-1022O-10448: 124- 
124-10220-10453;  124- 
124-10220-10455;  124- 
124-10220-10458;  124- 
124-10220-10460;  124- 
124-10220-10463;  124- 
124-10221-10055; 124- 
124-10221-10062;  124- 
124-10222-10197;  124- 
124-10222-10201;  124- 
124-10222-10203:  124- 
124-10222-10207;  124- 
124-10222-10209;  124- 
124-10222-10215;  124- 
124-10222-10219;  124- 
124-10222-10221;  124- 
124-10222-10223;  124- 


10222-10226: 124-10222-10227;  124- 
10222-10229:  124-10222-10231;  124- 
10222-10233: 124-10222-10236;  124- 
10222-10237;  124-10222-10238;  124- 
10222-10239;  124-10222-10240;  124- 
10222-10241:  124-10222-10282;  124- 
10222-10283:  124-10222-10284;  124- 
10222-10285;  124-10222-10286;  124- 
10222-10287;  124-10222-10288;  124- 
10222-10289;  124-10222-10290;  124- 
10222-10291;  124-10222-10292;  124- 
10222-10293;  124-10222-10294;  124- 
10222-10205:  124-10222-10206:  124- 
10222-10207;  124-10222-10298;  124- 
10222-10299;  124-10222-10300;  124- 
10222-10470;  124-10222-10473;  124- 
10222-10474: 124-10223-10031;  124- 
10223-10035;  124-10223-10036;  124- 
10223-10037;  124-10223-10038;  124- 
10223-10043;  124-10223-10045; 124- 
10223-10050:  124-10223-10417;  124- 
10223-10418;  124-10223-10419;  124- 
10223-10420;  124-10223-10421;  124- 
10223-10422;  124-10223-10423;  124- 
10223-10424;  124-10223-10425;  124- 
10224-10090;  124-10225-10308;  124- 
10225-10309;  124-10225-10336;  124- 
10225-10337;  124-10225-10339;  124- 
10225-10342;  124-10225-10346;  124- 
10225-10349;  124-10226-10074;  124- 
10226-10075;  124-10226-10311;  124- 
10226-10312;  124-10226-10313;  124- 
10226-10314;  124-10226-10315;  124- 
10226-10316;  124-10226-10317;  124- 
10226-10322: 124-10226-10323;  124- 
10226-10324;  124-10226-10325;  124- 
10226-10326: 124-10226-10327;  124- 
10226-10329;  124-10226-10330;  124- 
10226-10331;  124-10226-10332;  124- 
10226-10333:  124-10226-10334;  124- 
10226-10335;  124-10226-10338;  124- 
10226-10339;  124-10226-10340;  124- 
10226-10342;  124-10226-10343;  124- 
10226-10344;  124-1022fr-10346: 124- 
10226-10347;  124-10226-10348;  124- 
10226-10350;  124-10226-10351;  124- 
10226-10352;  124-10226-10353;  124- 
10226-10354;  124-10226-10356;  124- 
10226-10359: 124-10226-10364;  124- 
10226-10365:  124-10226-10367;  124- 
10226-10369;  124-10226-10372;  124- 
10226-10373;  124-10226-10375;  124- 
10226-10376:  124-10226-10377;  124- 
10226-10378;  124-10226-10380;  124- 
10226-10381;  124-10226-10382: 124- 
10226-10383;  124-10226-10385;  124- 
10226-10386;  124-10226-10387;  124- 
10226-10388: 124-10226-10393;  124- 
10226-10394;  124-10226-10396;  124- 
10226-10398;  124-10277-10006;  124- 
10277-10008:  124-10277-10011;  124- 
10277-10014;  124-10277-10016;  124- 
10277-10019;  124-10277-10020;  124- 
10277-10023;  124-10277-10024;  124- 
10277-10025;  124-10277-10026;  124- 
10277-10028;  124-10277-10029;  124- 
10277-10031;  124-10277-10032;  124^ 
10277-10034: 124-10277-10036;  124- 
10277-10037;  124-10277-10039;  124- 
10277-10041;  124-10278-10002;  124- 
10278-10003;  124-10278-10008;  124- 
10278-10009;  124-10276-10011;  124- 
10278-10012;  124-10278-10013;  124- 
10278-10015;  124-10276-10018;  124- 
10278-10019;  124-10278-10020;  124- 
10278-10021;  124-10278-10023;  124- 


10278-10025;  124-10278-10028;  124- 
10278-10029;  124-10276-10031;  124- 
10276-10033:  124-10278-10037;  124- 
10276-10039;  124-10278-10042;  124- 
10278-10045:  124-10278-10047;  124- 
10278-10048;  124-10278-10050: 124- 
10278-10051;  124-10278-10053;  124- 
10279-10000;  124-10279-10001;  124- 
10279-100e2;  124-10279-10003;  124- 
10279-10004;  124-10279-10109: 124- 
10279-10110;  124-10279-10111;  124- 
10279-10112;  124-10280-10164;  124- 
10280-10167;  124-10280-10168;  124- 
10281-10160;  124-10281-10161;  124- 
10281-10162;  124-10281-10163: 124- 
10282-10094:  124-10282-10095;  124- 
10282-10006;  124-10282-10007;  124- 
10282-10008;  124-10282-10000;  124- 
10282-10100;  124-10282-10101;  124- 
10282-10102;  124-10282-10103;  124- 
10282-10104;  124-10282-10105;  124- 
10282-10106;  124-10282-10107;  124- 
10282-10108;  124-10283-10013;  124- 
10283-10014;  124-10283-10015;  124- 
10283-10018;  124-10283-10019;  124- 
10283-10021;  124-10283-10022;  124- 
10283-10023;  124-10283-10024;  124- 
10283-10026;  124-10283-10028;  124- 
10283-10030;  124-10283-10033;  124- 
10283-10034:  124-10283-10036;  124- 
10283-10037;  124-10283-10040;  124- 
10283-10218;  124-10283-10219;  124- 
10283-10220;  124-10283-10221;  124- 
10283-10247;  124-10283-10260;  124- 
10283-10281;  124-10283-10263;  124- 
10283-10264;  124-10283-10266;  124- 
10283-10267; 124-10283-10268;  124- 
10283-10269;  124-10283-10270;  124- 
10283-10271;  124-10283-10273;  124- 
10283-10274;  124-10283-10276;  124- 
10283-10281;  124-10283-10288;  124- 
10283-10295;  124-10283-10296;  124- 
10283-10290;  124-10283-10300;  124- 
10283-10301;  124-10284-10045;  124- 
10284-10053;  124-10284-10055;  124- 
10284-10055;  124-10284-10056;  124- 
10284-10060;  124-10284-10062;  124- 
10284-10095;  124-10284-10006;  124- 
10284-10097;  124-10284-10008;  124- 
10284-10099;  124-10284-10100;  124- 
10284-10101;  124-10284-10102;  124- 
10284-10103: 124-10284-10104;  124- 
10284-10105;  124-10284-10107;  124- 
10284-10100;  124-10284-10111;  124- 
10284-10116: 124-10284-10117;  124- 
10284-10110;  124-10284-10120;  124- 
10284-10122;  124-10284-10126;  124- 
10284-10127;  124-10284-10129;  124- 
10284-10131;  124-10284-10198;  124- 
10284-10199;  124-10284-10200:  124- 
10284-10201;  124-10284-10202:  124- 
10284-10203;  124-10284-10204;  124- 
10284-10205;  124-10284-10206;  124- 
10284-10207;  124-10284-10208;  124- 
10284-10209;  124-10284-10210;  124- 
10284-10211;  124-10285-10003;  124- 
10285-10005;  124-10285-10006;  124- 
10285-10007;  124-10285-10008;  124- 
10285-10009;  124-10285-10010;  124- 
10285-10011;  124-10285-10208;  124- 
10286-10100;  124-10286-10101;  124- 
10286-10102;  124-10286-10103;  124- 
10286-10104;  124-10286-10105;  124- 
10286-10106;  124-10286-10107;  124- 
10286-10108;  124-10286-10109:  124- 
10286-10111;  124-10286-10112;  124- 
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10286-10113; 

10286-10115; 

10286-10117; 

10286-10120; 

10286-10122 

10286-10124 

10287-10248 

10287-10251 

10287-10253 

10288-10255 

10286-10257 

10288-10259: 

10286-10261 

10286-10263 

10286-10265 

10286-10267 

10288-10269; 

10288-10271 

10288-10273 

10286-10312 

10268-10314 

10266-10316 

10286-10318; 

10288-10320: 

10288-10323 

10288-10326 

10286-10328; 

10286-10333 

10286-10335 

10288-10337 

10288-10339 

10286-10342 

10286-10345 

10286-10347 

10286-10349; 

10288-10352; 

10288-10355 

10286-10357 

10286-10413 

10289-10132 

10289-10134 

10289-10136; 

10289-10138; 

10280-10140: 

10289-10143 

10286-10147 

10289-10149: 

10289-10151 

10289-10153 

10289-10155 

10289-10157 

1028»-10160 

10280-10163 

10289-10170 

10289-10174 

10289-10177 

10289-10180: 

10290-10139: 

10290-10141 

10290-10147 

10290-10149; 

10290-10151 

10290-10154 

10290-10200; 

10290-10202 

10290-10204 

10290-10207 

10290-10210; 

10290-10213 

10290-10215 

10290-10217 

10290-10221 

10290-10224 

10290-10229 

10290-10232 

10290-10236; 


124-10286-10114 

124-10286-10116 

124-10286-10119 

124-10286-10121 

124-10286-10123 

124-10287-10247 

124-10287-10250; 

124-10287-10252 

124-10287-10254 

124-10286-10256; 

124-10286-10258 

124-10288-10260 

124-10286-10262 

124-10286-10264 

124-10288-10266 

124-10286-10268 

124-10286-10270 

124-10288-10272 

124-10288-10311 

124-10288-10313 

124-10286-10315 

124-10286-10317 

124-10288-10319: 

124-10286-10322 

124-10288-10325 

124-10288-10327 

124-10286-10329; 

124-10286-10334 

124-10286-10336; 

124-10288-10338; 

124-10286-1034O: 

124-10286-10343 

124-10286-10346 

124-10288-10348 

124-10286-10350; 

124-10286-10353 

124-10286-10356 

124-10286-10412; 

124-10289-10131 

124-1028»-10133 

124-10289-10135 

124-10289-10137 

124-10289-10139; 

124-10289-10141 

124-10280-10146; 

124-10289-10148; 

124-10289-10150; 

124-10289-10152; 

124-10289-10154 

124-10289-10156 

124-10289-10158 

124-10289-10161 

124-10289-10165 

124-10289-10172 

124-10289-10176 

124-10289-10179; 

124-10289-10181 

124-10290-10140: 

124-10290-10146; 

124-10290-10146 

124-10290-10150 

124-10290-10153 

124-10290-10199 

124-10290-10201 

124-10290-10203 

124-10290-10205 

124-10290-10209; 

124-10290-10212 

124-10290-10214 

124-10290-10216 

124-10290-10218 

124-10290-10222 

124-10290-10226 

124-10290-10231 

124-10290-10233 

124-10290-10237 


124- 

10290-10238: 

124- 

10290-10240: 

124- 

10290-10242: 

124- 

10290-10245: 

124- 

10290-10249: 

124- 

10290-10254: 

124- 

1029O-102S8: 

124- 

1029O-1026O: 

124- 

10290-10263: 

124- 

10290-10286: 

124- 

10290-10269: 

124- 

10290-10271: 

124- 

10290-10412: 

124- 

10290-10414: 

124- 

10290-10417; 

124- 

10290-10419: 

124- 

1029O-1O421: 

124- 

10290-10423: 

124- 

10290-10425: 

124- 

10290-10427: 

124- 

10290-10429: 

124- 

10290-10431: 

124- 

10292-10028: 

124- 

10292-10030: 

124- 

10292-10032: 

124- 

10292-10034: 

124- 

10292-10036: 

124- 

10292-10038: 

124- 

10292-10040; 

124- 

10292-10042: 

124- 

10292-10044; 

124- 

10292-10169: 

124- 

10292-10171; 

124- 

10292-10176; 

124- 

10292-10180: 

124- 

10292-10184: 

124- 

10202-10188: 

12«- 

10292-10190: 

124- 

10292-10192; 

124- 

10292-10194; 

124- 

10292-10197; 

124- 

10292-10199; 

124- 

10292-10203; 

124- 

10292-10205; 

124- 

10292-10207; 

124- 

10292-10209; 

124- 

10292-10213: 

124- 

10292-10215: 

124- 

10292-10217: 

124- 

10292-10219: 

124- 

10292-10222; 

124- 

10292-10224; 

124- 

10292-10226; 

124- 

10292-10229: 

124- 

10292-10231; 

124- 

10292-10233; 

124- 

10292-10235; 

124- 

10292-10238: 

124- 

10292-10242: 

124- 

10292-10244; 

124- 

10292-10246; 

124- 

10292-10249: 

124- 

10292-10251; 

124- 

10292-10253; 

124- 

10292-10256; 

124- 

10292-1026O: 

124- 

10292-10262: 

124- 

10292-10264; 

124- 

10292-10267; 

124- 

10293-10176: 

124- 

10293-10179; 

124- 

10293-10181; 

124- 

10293-10186; 

124- 

10293-10190; 

.124- 

10293-10193; 

:124- 

10293-10106: 

124-10290-10239;  124- 
124-10290-10241: 124- 
124-10290-10244:  124- 
124-10290-10248:  124- 
124-1029O-102S2:  124- 
124-10290-10256:  124- 
124-10290-10259;  124- 
124-10290-10261;  124- 
124-10290-10265;  124- 
124-10290-10268;  124- 
124-10290-10270:  124- 
124-10290-10345:  124- 
124-10290-10413:  124- 
124-10290-16415;  124- 
124-1029O-10418:  124- 
124-1029O-10420;  124- 
124-10290-10422;  124- 
124-10290-10424:  124- 
124-10290-10426: 124- 
124-10290-10428;  124- 
124-10200-10430;  124- 
124-10292-10027;  124- 
124-10292-10029;  124- 
124-10292-10031:  124- 
124-10292-10033;  124- 
124-10292-10035;  124- 
124-10292-10037;  124- 
124-10292-10039;  124- 
124-10292-10041:  124- 
124-10292-10043;  124- 
124-10292-10045;  124- 
124-10292-1017O;  124- 
124-10292-10172;  124- 
124-10292-10179:  124- 
124-10292-10182;  124- 
124-10292-10185;  124- 
124-10292-10189;  124- 
124-10292-10191: 124- 
124-10292-10193:  124- 
124-10292-10196:  124- 
124-10292-10196:  124- 
124-10292-10202:  124- 
124-10292-10204;  124- 
124-10292-10206;  124- 
124-10292-10200;  124- 
124-10292-10211: 124- 
124-10292-10214;  124- 
124-10292-10316;  124- 
124-10292-10218:  126- 
124-10292-10220;  124- 
124-10292-10223:  124- 
124-10292-10225;  124- 
124-10292-10227;  124- 
124-10292-10230;  124- 
124-10292-10232:  U4- 
124-10292-10234:  124- 
124-10292-10237;  124- 
124-10292-10241;  124- 
124-10292-10243;  124- 
124-10292-10245;  124- 
'.24-10292-10248:  124- 
124-10292-1025O;  124- 
124-10292-10252:  124- 
124-10292-10255;  124- 
124-10292-10258;  124- 
124-10292-10261; 124- 
124-10292-10263;  124- 
124-10292-10265;  124- 
124-1029»-10175: 124- 
124-10293-10177;  124- 
124-10293-10180;  124- 
124-10293-10163; 124- 
124-10293-10189;  124- 
124-10293-10192;  124- 
124-10293-10195:  124- 
124-10293-10198;  124- 


0293-10199; 

0293-10202 

0293-10204 

0293-10213 

0293-10217 

0293-10219; 

0293-10221 

0293-10223 

0293-10225 

0293-10380; 

0293-10449; 

0293-10451 

0293-10453 

0293-10455; 

0293-10462; 

0293-10464; 

0293-10466 

0293-10469; 

0293-10473 

0293-10478; 

0293-10480: 

0293-10482 

0293-10484 

0293-10486; 

0203-10490; 

0293-10493; 

0293-10496 

0293-10496; 

0294-10240; 

0294-10251 

0294-10253 

0294-10255 

0294-10257 

0294-10259; 

0294-10261 

0294-10263; 

0294-10416 

0294-10418 

0294-10420; 

0294-10423 

0294-10425 

0294-10428; 

0294-10434 

0294-10437 

0204-10430; 

0294-10443; 

0294-10445; 

0294-10448 

0294-10450: 

0294-10452 

0294-ldl54 

0294-10456; 

0294-10458; 

0204-10460: 

0294-10462 

0294-10464; 

0294-10466; 

0294-10468 

0294-10471 

0294-10473 

0294-10476 

0294-10478 

0294-10481 

0294-10483 

0294-10487; 

0294-10490 

0294-10494 

0294-10497; 

0296-10005 

0296-10007 

0296-10010; 

0296-10012 

0296-10014 

0296-10058; 

0296-10060; 

0296-10062 


124-10293-10200;  124- 
124-10293-10203;  124- 
124-10293-10212;  124- 
124-10293-10216;  124- 
124-10293-10218:  124- 
124-10293-10220;  124- 
124-10293-10222: 124- 
124-10293-10224: 124- 
124-10293-10378;  124- 
124-10293-10381;  124- 
124-10293-10450;  124- 
124-10293-10452;  124- 
124-10293-10454;  124- 
124-10293-10461;  124- 
124-10293-10463;  124- 
124-10293-10465;  124- 
124-10293-10467;  124- 
124-10293-10471;  124- 
124-10293-10477;  124- 
124-10293-10479:  124- 
124-10293-10481;  124- 
124-10293-10483:  124- 
124-10293-10485;  124- 
124-10293-10489;  124- 
124-10293-10492:  124- 
124-10293-10494;  124- 
124-10293-10497: 124- 
124-10294-10248:  124- 
124-10294-10250;  124- 
124-10294-10252;  124- 
124-10294-10254;  124- 
124-10294-10256;  124- 
124-10294-10258:  124- 
124-10294-10260: 124- 
124-10294-10262:  124- 
124-10294-10415: 124- 
124-10294-10417;  124- 
124-10294-10419;  124- 
124-10294-10422:  124- 
124-10294-10424;  124- 
124-10294-10427: 124- 
124-10204-10432: 12«- 
124-10294-10435:  124- 
124-10294-10436:  124- 
124-10294-10441;  124- 
124-10294-10444;  124- 
124-10294-10447;  124- 
124-10294-10449;  124- 
124-10294-10451;  124- 
124-10294-10453: 124- 
124-10294-10455;  124- 
124-10294-10457;  124- 
124-10294-10459:  124- 
124-10204-10461: 124- 
124-10294-.10463;  124- 
124-10294-10465;  124- 
124-10294-10467;  124- 
124-10294-10470;  124- 
124-10294-10472;  124- 
124-10294-10475;  124- 
124-10294-10477:  124- 
124-10294-10480;  124- 
124-10294-10462;  124- 
124-10294-10486:  124- 
124-10294-10488: 124- 
124-10294-10493:  124- 
124-10294-10490:  124- 
124-10294-10498:  124- 
124-10296-10006;  124- 
124-10296-10008: 124- 
124-10296-10011;  124- 
124-10296-10013;  124- 
124-10296-10057;  124- 
124-10296-10059;  124- 
124-10296-10061;  124- 
124-10296-10063;  124- 


10296-10064: 124-10296-10065: 124- 
10296-10072:  124-10296-10073;  124- 
10206-10074;  124-10206-10075:  124- 
10296-10076;  124-10296-10077;  124- 
10296-10078;  124-10296-10070;  124- 
10296-10080;  124-10296-10081;  124- 
10296-10082;  124-10296-10083;  124- 
10296-10084;  124-10296-10085;  124- 
10296-10086:  124-10296-10087;  124- 
10296-10088;  124-10296-10089;  124- 
10296-10090;  124-10296-10125;  124- 
10296-10126;  124-10296-10127;  124- 
10296-10128; 124-10297-10192;  124- 
10297-10194;  124-10297-10195;  124- 
10297-10196;  124-10297-10197;  124- 
10297-10198;  124-10297-10200;  124- 
10297-10201;  124-10297-10202;  124- 
10297-10203: 124-10297-10204;  124- 
10297-10205;  124-10297-10207;  124- 
10297-10208;  124-10297-10210;  124- 
10297-10212;  124-10297-10214;  124- 
10297-10215:  124-10297-10216;  124- 
10297-10218;  124-10297-10219;  124- 
10297-10220;  124-10297-10221;  124- 
10297-10222;  124-10297-10223;  124- 
10297-10224; 124-10297-10225;  124- 
10297-10226;  124-10297-10227;  124- 
10297-10228: 124-10297-10229;  124- 
10297-10230:  124-10297-10232;  124- 
10297-10234: 124-10298-10171;  124- 
10296-10172: 124-10296-10173;  124- 
10298-10174:  124-10298-10176:  124- 
10298-10177;  124-10298-10179;  124- 
10298-10180;  124-10298-10181;  124- 
10296-10182; 124-10298-10183;  124- 
10298-10184;  124<-10298-1018S;  124- 
10298-10186;  124-10296-10187;  124- 
10296-10188;  124-10298-10189;  124- 
10296-10190:  124-10298-10191;  124- 
10298-10192;  124-10298-10196;  124- 
10298-10197;  124-10298-10198;  124- 
10298-10203;  124-10298-10204;  124- 
10298-10206;  124-10298-10207;  1J4- 
10298-10208;  124-10298-10210;  124- 
10298-10211;  124-10298-10214;  124- 
10296-10215:  124-10298-10216;  124- 
10298-10217;  124-10298-10218;  124- 
10298-10221; 124-10298-10222;  124- 
10298-10223;  124-10298-10224;  124- 
10298-10225;  124-10298-10227;  124- 
10298-10228;  124-10298-10229;  124- 
10298-10230;  124-10298-10231;  124- 
10298-10232;  124-10298-10233;  124- 
10296-10234;  124-10298-10235;  124- 
10296-10236:  124-10298-10237;  124- 
10301-10211;  124-10301-10212;  124- 
10301-10213; 124-10301-10214;  124- 
10301-10215;  124-10301-10216;  124- 
10301-10217;  124-10301-10218;  124- 
10301-10219;  124-10301-10220;  124- 
10301-10221;  124-10301-10222;  124- 
10301-10223;  124-10301-10224;  124- 
10301-10225;  124-10301-10226;  124- 
10301-10227;  124-10301-10228;  124- 
10301-10229: 124-10301-10230;  124- 
10301-10231;  124-10301-10232;  124- 
10301-10233;  124-10301-10234;  124- 
10301-10235;  124-10301-10236;  124- 
10301-10237; 124-10301-10238;  124- 
10301-10239;  124-10301-10240;  124- 
10301-10241;  124-10301-10242;  124- 
10301-10243;  124-10301-10244;  124- 
10301-10245;  124-10301-10246;  124- 
10301-10247; 124-10301-10248;  124- 
10301-10249;  124-10301-10250;  124- 
10301-10251:  124-10301-10252;  124- 
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10305-10000;  124-10305-10001;  124- 
10307-10003;  124-10307-10005;  124- 
10307-10006:  124-10307-10009;  124- 
10307-10010;  124-10307-10011;  124- 
10307-10012;  124-10307-10014;  124- 
10307-10015: 124-10307-10016;  124- 
10307-10018;  124-10307-10020;  124- 
10307-10021:  124-10307-10023;  124- 
10307-10024;  124-10307-10031;  124- 
10307-10032;  124-10307-10035;  124- 
10307-10038:  124-10307-10040;  124- 
10307-10041; 124-10307-10043;  124- 
10308-10000;  124-10306-10001;  124- 
10308-10003;  124-10308-10005;  124- 
10308-10006;  124-10308-10007;  124- 
10308-10010;  124-10308-10011;  124- 
10308-10012;  124-10308-10013;  124- 
10308-10014;  124-10308-10015: 124- 
10308-10020;  124-10308-10021;  124- 
10306-10023;  124-10308-10027;  124- 
10308-10029;  124-10308-10030; 124- 
10306-10031;  124-10306-10033;  124- 
10306-10034;  124-10308-10036;  124- 
10308-10037;  124-10308-10038;  124- 
10308-10039;  124-10308-10040;  124- 
10306-10041; 124-10306-10043;  124- 
10306-10044;  124-10308-10045;  124- 
10308-10047;  124-10306-10049;  124- 
10306-10050;  124-10306-10051;  124- 
10308-10052;  124-10308-10053;  124- 
10308-10054;  124-10306-10055;  124- 
10308-10056;  124-10306-10057;  124- 
10308-10058;  124-10308-10060; 124- 
10308-10061;  124-10306-10064;  124- 
10306-10065;  124-10308-10066;  124- 
10308-10067;  124-10306-10069;  124- 
10308-10070;  124-10308-10071;  124- 
10308-10072;  124-10308-10073;  124- 
10306-10075;  124-10308-10076;  124- 
10308-10077;  124-10308-10078;  124- 
10308-10079;  124-10308-10080;  124- 
10308-10081;  124-10308-10083;  124- 
10308-10084;  124-10306-10085;  124- 
10308-10090;  124-10306-10091;  124- 
10308-10093;  124-10306-10095;  124- 
10308-10098;  124-10308-10099;  124- 
10308-10100;  124-10308-10101;  124- 
10308-10107;  124-10308-10106;  124- 
10308-10109;  124-10306-10111;  124- 
10308-10112;  124-10308-10113;  124- 
10308-10114;  124-10308-10115;  124- 
10308-10116;  124-10308-10117;  124- 
10308-10120;  124-10308-10121;  124- 
10308-10122;  124-10308-10124;  124- 
10308-10125;  124-10308-10126: 124- 
10308-10128: 124-10308-10129;  124- 
10306-10130;  124-10308-10132;  124- 
10308-10134;  124-10306-10135;  124- 
10308-10137;  124-10308-10138;  124- 
10308-10140;  124-10308-10142;  124- 
10308-10143;  124-10308-10144;  124- 
10308-10145;  124-10308-10146;  124- 
10308-10147;  124-10308-10148;  124- 
10308-10151;  124-10308-10152;  124- 
10308-10154;  124-10308-10155;  124- 
10308-10157;  124-10308-10158;  124- 
10308-10160;  124-10308-10161;  124- 
20200-10054;  124-90021-10002; 124- 
90021-10005;  124-90021-10011;  124- 
90021-10016; 124-90021-10017;  124- 
90021-10018: 124-90021-10029;  124- 
90021-10030;  124-90021-10032;  124- 
90021-10040;  124-90021-10042;  124- 
90021-10053;  124-90021-10056;  124- 
90021-10057;  124-90021-10058;  124- 
90021-10072;  124-90021-10074;  124- 
90021-10075; 124-90021-10076 


After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  the  follo%ving  House 
Select  Committee  on  Assassinations 
records  are  now  being  opened  in  full: 

180-10065-10351;  180-10066-10449;  160- 
10067-10365;  180-10067-10417;  180- 
10067-10431;  180-10070-10420;  180- 
10071-10075;  180-10072-10081;  180- 
10072-10430;  180-10072-10433;  180- 
10072-10439;  180-10072-10462;  180- 
10073-10190;  180-10075-10118;  180- 
10075-10128;  180-10075-10127;  180- 
10075-10129;  180-10075-10152;  180- 
10076-10241;  180-10076-10478;  180- 
10077-10286;  180-10077-10445;  180- 
10078-10004;  180-10078-10301;  180- 
10080-10012;  180-10080-10296;  180- 
10080-10417;  180-10080-10470;  180- 
10082-10032;  180-10082-10078;  180- 
10062-10150;  180-10082-10193;  180- 
10082-10309;  180-10062-10353;  180- 
10084-10179: 180-10064-10180;  180- 
10085-10151;  180-10065-10152;  180- 
10085-10154;  180-10085-10202;  180- 
10085-10214;  180-10085-10216;  180- 
10087-10093;  180-10087-10302;  180- 
10088-10137;  180-10068-10149;  180- 
10068-10203;  180-10088-10219;  180- 
10086-10265;  180-10088-10293;  180- 
10089-10034;  180-10089-10035; 180-  ' 
10089-10043;  180-10090-10205:  180- 
10090-10226;  180-10091-10194;  180- 
10093-10162;  180-10094-10189;  180- 
10095-10375;  180-10096-10416: 180- 
10096-10448: 180-10097-10473;  180- 
10100-10008;  180-10100-10018;  180- 
10101-10115;  180-10103-10337;  180- 
10103-10498;  180-10104-10224;  180- 
10105-10343;  180-10105-10344;  180- 
10105-10345;  180-10105-10346;  180- 
10105-10347;  180-10105-10348;  180- 
10105-10349;  180-10105-10350;  180- 
10105-10351;  180-10105-10367;  180- 
10106-10026;  180-10106-10027;  180- 
10106-10415;  180-10107-10480;  180- 
10107-10484;  180-10107-10488;  180- 
10107-10489;  180-10107-10493;  180- 
10107-10496;  180-10108-10116; 180- 
10108-10305;  180-10106-10327;  180- 
10108-10386;  180-10108-10387;  180- 
10108-10389;  180-10109-10449;  180- 
10112-10133;  180-10114-10143;  180- 
10114-10196;  180-10114-10259;  180- 
10115-10155;  180-10115-10156;  180- 
10116-10169;  180-10116-10171;  180- 
10116-10172;  180-10117-10208;  180- 
10117-10209;  180-10117-10210;  180- 
10117-10211;  180-10117-10212;  180- 
10117-10213;  180-10117-10214: 180- 
10117-10215;  180-10117-10216;  180- 
10117-10217;  180-10117-10227;  180- 
10119-10229;  180-10121-10010;  180- 
10131-10137 

After  consultation  with  appropriate 
Federal  agencies,  ihe  Review  Board 
announces  that  the  following  United 
States  Army  records  are  now  being 
opened  in  ftill: 

196>-10004-10021:  198-10004-10022;  198- 
10004-10024;  198-10004-10025;  196- 
10004-10030;  198-10004-10031;  198- 
10004-10033;  196-10004-10034;  198- 
10004-10035;  198-10004-10036;  196- 
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l»S-100e4-10Ml;  IM- 
lM-10004-10043:  IM- 
19a-10004-10045:  IM- 
lM-10004-10047:  19«- 
198-10004-10040:  19S- 
1B9-10004-100S1:  1«»- 
198-10004-10054:  198- 
199-10004-100S«:  19»- 
198-t0OO4-1006«;  IW- 
19»-10004-10064:  \m- 
19S-10004-100e6: 19»- 
19»-10004-100e8:  190- 
199-100O4-10O7O:  190- 
19»-10004-10072:  196- 
19»-10004-10074:  19S- 
198-10004-10078:  198- 
198-10004-10081:  198- 
198-1000«-100e3:  198- 
198-10004-10085;  198- 
198-10004-10067:  198- 
198-100O4- 10090:  198- 
198-10004-lOOn:  IM- 

198-10004-10086:  tm- 

198-10004-10098:  198- 
198-10004-10101:  198- 
198-10004-10103:  198- 
198-10004-10105:  19»- 
198-10004-10108:  !••- 
198-10004-10113: 198- 
198-10004-101  IS:  tW- 
198-10004-10118:  IM- 
198-10004-10120:  198- 
198-10004-10122:  198- 
198-10004-10124:  198- 
198-10004-10127:  198- 
198-10004-10129:  198- 
198-10004-10132:  198- 
198-10004-10134:  198- 
198-10004-10137:  198- 
198-10004-10139;  198- 
198-10004-10141: 198- 
198-10004-10145:  198- 
198-10004-10149:  198- 
198-10004-10152:  198- 
198-100O4-10155: 198- 
198-10004-10159:  19»- 
198-10004-10161: 198- 
198-10004-10163:  198- 
198-10004-10165:  198- 
198-10004-10167;  198- 
198-10004-10170;  198- 
198-10004-10172:  198- 
198-10004-10174;  198- 
198-10004-10176: 19»- 
19»-10004-10178: 198- 
198-10004-10180: 19»- 
198-10004-10182: 198- 
198-10004-10184;  198- 
198-10004-10188: 198- 
198-10004-10188: 198- 
198-10004-10190:  Ite- 
198-10004-10192:  198- 
198-10004-10194: 198- 
198-10004-10198:  198- 
196-10004-10202;  198- 
196-10005-10002:  198- 
198-10005-10004:  198- 
196-10005-10006:  198- 
196-10005-10006:  198- 
198-10005-10010;  198- 


10004-10037; 

10004-10042; 

10004-10044: 

10004-10046: 

10004-10046; 

10004-10050; 

10004-10052; 

10004-10065: 

10004-10068; 

10004-10082: 

10004-10085: 

10004-10067; 

10004-10069: 

10004-10071; 

10004-10073; 

10004-10077; 

10QO4-10O79: 

10004-10082: 

10004-10084; 

10004-10088: 

10004-10088; 

100O4- 10091: 

10004-10084: 

10004-10098: 

10004-10099: 

10004-10102; 

10004-10104; 

10004-10107: 

10004-10111: 

10004-10114: 

10004-10118: 

100O4-10119; 

10004-10121; 

10004-10123; 

10004-10125: 

10004-10128; 

10004-10130: 

10004-10133; 

10004-10138: 

10004-10138: 

10004-10140: 

10004-10142: 

10004-10146; 

10004-10151: 

10004-10154: 

10004-10158: 

10004-10160; 

10004-10162: 

10004-10164; 

10004-10168; 

10004-10169; 

10004-10171; 

10004-10173: 

10004-10175: 

10004-10177: 

10004-10179: 

10004-10181; 

10004-10163; 

10004-10185: 

10004-10187: 

10004-10189: 

10004-10191: 

10004-10193: 

10004-10197; 

10004-10201: 

10005-10001: 

10005-10003; 

10005-10005: 

10005-10007; 

10005-10009: 

10005-10011 

After  consulution  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  tlia  following  Joint 
Chiefs  of  Staff  records  are  now  being 
opened  in  full: 


202-10002-10000:  202-10002-10001:  202- 
10002-10002: 202-10002-10003:  202- 
10002-10004:  202-10002-10013:  20*- 
100O2-10O27:  202-10002-10030;  202- 
10002-10048;  202-10002-10049:  202- 
10002-10050;  202-10002-10051;  202- 
10002-10052;  202-10002-10053:  202- 
10002-10064; 202-10002-10055;  202- 
10002-10058:  202-10002-10058;  202- 
10002-10059:  202-10002-10060:  202- 
10002-10061;  202-10002-10082:  202- 
10002-10063: 202-10002-10084;  202- 
10002-10067; 202-10002-10068:  202- 
10002-10089;  202-10002-10070.  202- 
10002-10071;  202-10002-10072:  202- 
10002-10073;  202-10002-10074:  202- 
10002-10075: 202-10002-10076:  202- 
10002-10077;  202-10002-10080:  202- 
10002-10061; 202-10002-10082:  202- 
10002-10085;  202-10002-10087;  202- 
10002-10089:  202-10002-10090:  202- 
10002-10091;  202-10002-10092; 
10002-10093:  202-10002-10095: 
10002-10098:  202-10002-10098:  202- 
10002-10099:  202-10002-10109:  202- 
10002-10110.  202-10002-10111:  202- 
10002-10113. 
Dmtmi:  Dmcmatbmt  19. 1997. 

Bxwcuthm  Dirtctor. 

IFR  Doc.  97-33529  FUmI  12-23-87;  8:45  aaU 

isiM-e«-» 


Datwl  at  Washington.  DC.  Daoembsr  16. 
1907. 

Carel-Lsa  Hviey. 

Chmf.  Rtglonal  Progmau  CoonUaation  Unit. 
(FR  Doc.  97-33559  Filed  12-23-97:  8:45  am) 
I  0008  SMS-et-# 


COMMISSION  ON  CIVIL  mOHTS 

AgandB  and  Notica  of  PuMic  Moating 
of  the  Naw  Yorti  Advtaory  Commltlaa 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
York  Advisory  Committee  to  the 
Commission  will  convene  at  9:00  a.m. 
aad  adjourn  at  12:30  p.m.  on  Thursday, 
Jaauary  22.  1998.  at  tlie  Graduate  School 
and  University  Center  of  City  University 
of  New  York.  President's  Conference 
Room.  18th  Floor,  33  West  42nd  Street, 
New  York.  NY  10011.  The  purpose  of 
the  meeting  is  to  discuss  this  police- 
community  relations  briefing  and  the 
tection  8  housing  report. 

Pnaons  desiring  additional 
information,  or  planning  a  preaentation 
to  the  Committee,  should  contact 
Committee  Chairperson  M.D.  Taracido, 
21Z-645-8999,  or  Ki-Taek  Chun. 
Director  of  the  Eastern  Regional  Office. 
202-378-7533  (TDD  202-376-8118). 
Heiuing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
servicaa  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  CommiaBion. 


COMM08ION  ON  CIVIL  RIGHTS 

Ag8ndB  and  Mottead  Public  MaatIng 
of  lh«  PwwwyfvwHa  Atfvlaofy 


Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Pennsylvania  Advisory  Committee  to 
the  Commission  will  convene  at  12:30 
p.m.  and  adjourn  at  4:45  pjn.  on 
Thursday.  January  15.  1998,  at  the 
General  Services  Administration. 
Waimamaker  Building,  Room  854. 100 
I^nn  Square  East.  Philadelphia, 
Ftensylvania  19107.  The  purpose  of  the 
meeting  is  to  provide  an  orientation 
session  for  new  members  and  to  plan  a 
futiue  briefing  on  barriers  confronting 
women  and  minority  business  owners. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  shouM  contact 
Committee  Chairperson  Sieglinde 
Shapiro,  215-204-6749,  or  Ki-Taek 
Chun,  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116).  Hearing- impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  December  15. 
1997. 

Carol-Lee  Hwley. 

Chief,  Bagional  Pmgnmia  Coordination  Unit. 
[FR  Doc.  97-33558  Filed  12-23-97;  8:45  am] 
1-^ 


COMMISSION  ON  CIVIL  RIOHTS 

Aganda  and  Notica  of  PuMIc  Maating 
of  ItM  Wtfyomlng  Advtaory  ConHnittaa 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Wyoming  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  1:00  p.m.  on  Satimiay. 
January  17. 1998.  at  the  Hitching  Poet 
Inn,  1700  West  Lincolnway,  Cheyenne. 
Wyoming  82001.  The  purpose  of  the 
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meeting  is  to  brief  the  Committee  on 
Commission  and  regional  programs  and 
approve  plans  for  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-666-1400  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  December  15. 
1997. 
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Carol-Lee  Hnriey. 

Chief.  Begional  Aoignuns  Coordination  Unit. 
[FR  Doc.  97-33557  Filed  12-23-97:  8:45  am] 

aMJJNQOOOS  S338-01-P 


DEPARTMENT  OF  COMMERCE 

Intamatlonal  Trada  Admlniatration 
[A-a8i-8i7] 

Cartain  Cut-to-Langth  Carbon  Steal 
Plate  from  Brazli:  Antidumping  Duty 
Adminlatrative  Review:  Extenalon  of 
TlmeUmtt 

AQCNCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limit. 

SUMMARY:  The  Department  of  Commerce 
(the  De{>artment)  is  extending  the  time 
limit  of  the  final  results  of  the 
antidumping  duty  administrative  review 
of  Certain  Cut-to-Length  Carbon  Steei 
Plate  from  Brazil.  This  review  covers  the 
period  August  1, 1995  through  July  31, 
1996. 

EFFICnVE  DATE:  December  24, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 

Samantha  Denenberg  or  Linda  Ludwig, 
Office  of  AD/CVD  Enforcement,  Group 
m.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.;  telephone  (202)  482- 
0414  or  482-3833,  respectively. 
SUPPLBMBfTARY  INFORMATION:  Due  to  the 
complexity  of  issues  involved  in  this 
case,  it  is  not  practicable  to  complete 
this  review  within  the  original  time 
limit.  The  Department  is  extending  the 
time  limit  for  completion  of  the  final 
results  until  March  8, 1998,  in 
accordance  with  Section  751(a)(3)(A)  of 


the  Trade  and  Tariff  Act  of  1930,  as 
amended  by  the  Uruguay  Roimd 
Agreements  Act  of  1994.  See 
memorandum  to  Robert  S.  LaRussa  from 
Joseph  A.  Spetrini  regarding  the 
extension  of  the  case  deadline,  dated 
December  16, 1997. 

This  extension  is  in  accordance  with 
751(a)(3HA)  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1675(a)(3XA)). 

Dated:  December  16, 1997. 
Joeeph  A.  SpeMaL 

Deputy  Assistant  Secretary,  Enforcement 
Croup  m. 

(FR  Doc.  97-33605  Filed  12-23-97: 8:45  am] 
MUMO  COOC  SB10-08-M 


DEPARTMBfT  OF  COMMERCE 

International  Trade  Administtratfon 

Notice  of  Amended  Hnal  Results  of 
Antidumping  Duty  Acbninistratlve 
Review:  Roller  Chain,  Other  Than 
Bicycle.  From  Japan  (A-688-02^ 

AGBICY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  AmMided  final  results  of 
antidumping  duty  administrative  order. 

StiMMARY:  On  November  10, 1997,  the 
Department  of  Commerce  published  the 
final  results  of  its  administrative  review 
of  the  antidumping  duty  order  on  roller 
chain,  other  than  bicycle,  from  Japan. 
This  review  covered  six  manufacturers/ 
exporters  of  roller  chain  in  Japan  during 
the  period  April  1, 1995,  through  March 
31, 1996:  (1)  Daido  Kogyo  Co.,  Ltd. 
(Daido):  (2)  Enuma  Chain  M^.  Co.,  Ltd. 
(Enuma);  (3)  Izimii  Chain  Manu&cturing 
Co.,  Ltd.  (Izimii);  (4)  Hitachi  Metals 
Techno  Ltd.  (Hitachi):  (5)  Pulton  Chain 
Co.,  Ltd.  (Pulton):  and  (6)  R.K.  Excel 
Co.,  Ltd.  (RK)  (collectively,  the 
respondents). 

Interested  parties  submitted 
ministerial  error  allegations  with  respect 
to  the  final  results  of  administrative 
review  for  Daido  and  Rmiinn  on 
November  17, 1997.  Based  on  the 
correction  of  certain  ministerial  errors 
made  in  the  final  results  of  review,  we 
are  {(mending  our  final  results  of  review 
with  respect  to  Daido  and  Enuma. 
EFFECTIVE  DATE:  December  24, 1997. 
FOR  FURTHER  8IF0RMAT10N  CONTACT:  Ron 
Trentham  or  Jack  Dulbeiger,  AD/CVD 
Enforcement  Group  n.  Office  Four, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230;  telephone: 
(202)  482-4793  and  (202)  482-5505. 
respectively. 


SUPPI^MKNTARY  INFORMATION: 

Applicable  Statute  and  gegnletione 

The  Department  of  Commerce  (the 
Department)  has  now  amended  the  final 
results  of  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
Unless  otherwise  indicated,  all  citations 
to  the  Act  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  AcL  In  addition,  unless 
otherwise  indicated,  all  references  to  the 
Department's  regulations  are  to  the 
regulations  set  forth  at  19  CFR  part  353 
(1997). 

Scope  of  Review 

The  merchandise  subject  to  this 
review  is  roller  chain,  other  than 
bicycle,  from  Japan.  The  term  "roller 
chain,  other  than  bicycle,"  as  used  in 
this  review,  includes  chain,  with  or 
without  attachments,  whether  or  not 
plated  or  coated,  and  whether  or  not 
manufactured  to  American  or  British 
standards,  which  is  used  for  power 
transmissions  and/or  conveyance.  This 
chain  consists  of  a  series  of  alternately- 
assembled  roller  links  and  pin  links  in 
which  the  pins  articulate  inside  from 
the  bushings  and  the  roUen  are  free  to 
turn  on  the  bushings.  Pins  and  bushings 
are  press  fit  in  their  respective  link 
plates.  Chain  may  be  single  strand, 
having  one  row  of  roller  links,  or 
multiple  strand,  having  more  than  one 
row  of  roller  links.  The  center  plates  are 
located  between  the  strands  of  roller 
links.  Such  chain  may  be  either  single 
or  double  pitch  and  may  be  used  as 
power  transmission  or  conveyor  chain. 
This  review  also  covers  leaf  chain, 
which  consists  of  a  series  of  link  plates 
alternately  assembled  with  pins  in  such 
a  way  that  the  joint  is  free  to  articiilate 
between  adjoining  pitches.  This  review 
further  covers  chain  model  numbers  25 
and  35.  Roller  chain  is  currenUy 
classified  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheading  7315.11.00  through 
7619.90.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  remains  dispositive. 

Backgnnuid 

On  November  10, 1997,  we  published 
in  the  Feileral  Register  our  notice  of 
final  results  of  administrative  review  of 
the  antidumping  duty  order  on  roller 
chain,  other  than  bicycle,  from  Japan 
(Notice  of  Final  Results  and  Partial 
Recission  of  Antidumping  Duty 
Administrative  Review:  Roller  Chain, 
Other  than  Bicycle,  from  japan  (62  FR 
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80472.  November  10,  1997)  (Roller 
Chain  Final  FR  Notice)). 

On  November  17.  1997.  two  of  the 
respondents  in  the  above-referenced 
review,  Enuma  and  Oaido,  submitted 
timely  written  allegations  that  the 
Department  made  certain  ministerial 
errors  in  the  above-referenced 
administrative  review.  Enuma  alleged 
two  ministerial  errors  with  respect  to 
the  following:  (1)  unmatched  identical 
models  within  the  90-60  day  rule 
period  and  (2)  a  data  input  error  by 
respondent  in  the  sales  database.  Daido 
alleged  Ave  ministerial  errors  with 
respect  to  the  following  three  issues:  (1) 
unmatched  identical  models  within  the 
90-60  day  rule  period.  (2)  unmatched 
U.S.  sales  with  identical  sale*  in  the 
home  market  database,  and  (3)  data 
input  errors  by  respondent  in  the  sales 
database.  Petitioner  did  not  allege  the 
existence  of  ministerial  errors,  nor  has 
petitioner  commented  on  respondent's 
allegations.  For  a  complete  discussion  of 
the  allegations,  see  the  Department's 
December  17. 1007,  Decision 
Memorandum  Re:  Ministerial  Error 
Allegation  in  the  Antidumping 
Administrative  Review  on  Roller  Chain, 
Other  than  Bicycle,  from  Japan  (95-96). 

As  discussed  below,  in  accordance 
%vith  19  CFR  353.28(d).  we  have 
determined  that  certain  ministerial 
errors  were  made  in  our  margin 
calculations  for  Enuma  and  Daido. 

Alleged  Miniaterial  Emm 

Enuma 

Issue  1:  Unmatched  U.S.  Salea— 
Computer  Searching  Error 

Enuma  states  that  the  Department 
incorrectly  identified  three  U.S.  sale*  as 
not  having  a  home  market  match  within 
the  comparison  period  (i.e..  the  90-60'* 
day  period).  Enuma  contends  that  the 
printout  of  its  November  15. 1996.  sales 
tape,  which  the  Department  used  in  its 
final  results  calculations,  shows  home 
market  sales  of  the  identical  model, 
during  the  90-60  day  period  for  these 
three  sales.  Enuma  requests  that  the 
Department  correct  this  error  and  to 
review  its  program  to  determine  if  any 
other  currently  designated  unmatched 
U.S.  sales  have  matches  and  to  revise 
the  dimiping  margins  accordingly. 

DOC  Position:  We  agree  with  Enuma 
and  have  corrected  this  ministerial 
error.  After  review  of  Enuma 's  margin 
program,  we  found  that  we 
inadvertently  failed  to  include  a  step  in 
the  product  matching  section  of  the 
program.  This  resulted  in  a  failure  to 
properly  identify  all  home  market  sales 
of  the  identical  model  during  the  90-60 
day  window  period.  Correction  of  the 
margin  program  resulted  in  matching 


two  of  the  three  previously  unmatched 
U.S.  sales  identified  by  Enuma  in  iU 
November  17.  1997.  clerical  error 
allegation  and  an  additional  unmatched 
U.S.  sale  not  identified  by  Enuma.  The 
third  U.S.  sale  identified  by  Enuma 
could  not  be  matched  to  the  home 
market  sale  identified  by  Enuma 
because  the  home  market  sale  was  a  sale 
to  an  affiliated  customer  which  was 
determined  not  to  be  at  arm's  length  and 
was  subsequently  excluded  from  our 
analysis.  See  Roller  Chain  Final  FR 
Notice. 


Issue  2:  Unmatched  U.S.  Salt 
Computer  Input  Error 

In  two  instances.  Enuma  states  that  it 
inadvertently  assigned  slightly  different 
control  numbers  for  the  same  products 
on  its  home  market  and  U.S.  sales  tapes. 
In  the  first  instance.  Enuma  states  that 
an  extra  digit  was  mistakenly  added  to 
the  end  of  a  home  market  control 
number.  In  the  other.  Enuma  states  that 
an  extra  digit  was  added  to  the  end  of 
a  U.S.  control  number.  As  a  result. 
Enuma  argues  that  U.S.  sales  that 
should  have  had  identical  home  market 
matches  went  unmatched.  Enuma 
requests  that  we  revise  the  control 
numbers  for  those  two  models  so  that 
the  control  numbers  on  both  the  home 
market  and  U.S.  salea  tapes  are 
identical. 

DOC  Position:  Section  751(h)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
authorizes  the  Department  to  establish 
procedures  for  the  correction  of 
ministerial  errors  in  final 
determinations.  Section  751(h)  provides 
that  the  term  "ministerial"  error 
includes  errors  in  addition,  subtraction, 
or  other  arithmetic  function,  clerical 
errors  resulting  from  inaccurate 
copying,  duplication,  or  the  like,  and 
any  other  type  of  unintentional  error 
which  the  administering  authority 
considers  ministerial. 

The  Department's  implementing 
regulations  at  19  CFR  353.28  establish 
which  errors  the  Department  considers 
ministerial.  A  "ministerial  error"  is 
defined  under  19  CFR  353.28  at:  an 
error  in  addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying,  ' 
duplication,  or  the  like,  and  any  other 
type  of  unintentional  error  which  the 
Secretary  considers  ministerial. 

The  Department  interprets  the 
authority  granted  to  it  by  Section  751(h) 
of  the  Act  as  allowing  the  Department 
to  make  post-final  reinilts  corrections 
only  for  its  own  ("ministerial")  errors. 
See  Preamble  of  19  CFR  §  351.224 
(emphasis  in  original).  Therefore,  the 
Department  does  not  believe  that  it  may 
maike  corrections  after  final  results  of 


administrative  review  for  errors 
committed  by  a  party  to  the  proceeding. 
Consequently,  we  made  no  revision  to 
Enuma's  margin  calculation  with  regard 
to  Enuma's  alleged  error. 

Daido 

Issue  1:  Unmatched  U.S.  Sales- 
Computer  Searching  Error 

Daido  states  that  the  Department 
incorrectly  applied  the  90-60  day 
window  in  its  attemptrfo  match  U.S.  and 
home  market  sales  of  identical  or 
similar  merchandise  within  the 
contemporaneous  time  period. 
Specifically,  Daido  states  that  the 
Department  only  applied  the  90-60  day 
rule  in  a  forward  direction  (i.e..  60  days 
forward),  but  did  not  search  for  home 
market  sales  90  days  prior  to  the  date  of 
the  U.S.  sale.  As  a  result.  Daido 
maintains  that  numerous  sales  were 
designated  as  unmatched  U.S.  sales. 

DOC  Position:  We  agree  with  Daid^ 
and  have  corrected  this  ministerial 
error.  After  review  of  Daido's  margin 
program,  we  found  that  we 
inadvertently  failed  to  include  a  step  In 
the  product  matching  section  of  the  * 
program.  This  resulted  in  a  failure  to 
properly  search  for  home  market  sates 
90  days  prior  to  the  date  of  the  U.S.  sale. 
Correcting  the  margin  program  resulted 
in  matching  previously  unmatched  U.S. 
salea  as  identified  by  Daido  in  its 
November  17,  1997,  clerical  error 
allegation. 

Issue  2:  Unmatched  U.S.  Sales  with 
Identical  Sales  in  the  Home  Market 
Datatmse 

i3aido  states  that  its  home  market 
portion  of  its  questionnaire  response 
contained  two  matching  control  number 
fields — one  for  CEP  sales  matching 
purposes  and  another  for  EP  sales 
matching  purposes.  Daido  claims  that  it 
was  necessary  to  report  two  control 
number  fields  in  the  database  because, 
depending  on  the  type  of  transaction 
(i.e..  CEP  or  EP),  there  were  different 
codes  applied  to  identical  merchandise. 
Daido  states  that  the  Department 
correctly  matched  CEP  sales  against 
sales  with  an  identical  control  number 
in  the  home  market  control  number 
field  corresponding  to  CEP  sales. 
However,  Daido  argues  that,  the 
Department  feiled  to  match  EP  sales 
with  an  identical  control  number  in  the 
home  market  control  number  field 
corresponding  to  EP  sales.  Daido  claims 
that  tlids  feilure  resulted  in  the 
Department  designating  these  sales  as 
unmatched. 

DOC  Position:  We  agree  with  Daido 
and  have  corrected  this  ministerial 
error.  After  review  of  Daido's  margin 
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program,  we  fotmd  that  we 
inadvertently  ^led  to  include  a  step  in 
the  product  matching  section  of  the 
program.  This  resulted  in  a  feilure  to 
properly  search  for  identical  control 
numbers  in  both  of  the  home  market 
control  number  fields  for  a  given  U.S. 
sale.  Correcting  the  margin  program 
resulted  in  matching  previously 
unmatched  U.S.  sales  as  identified  by 
Daido  in  its  November  17, 1997,  clerical 


error 


[on. 


Issue  3:  Unmatched  U.S.  Sales — 
Computer  Input  Error  by  Respondent 

Daido  states  that,  in  three  instances,  it 
inadvertently  assigned  slightly  different 
control  numbers  for  the  same  products 
on  its  home  market  and  U.S.  sales  tapes. 
Specifically,  in  the  first  instance.  Daido 
states  that  it  made  home  market  sales  of 
a  model  identical  to  one  sold  in  the 
United  States.  However,  Daido  states 
that  although  the  digits  in  the  control 
number  are  exactly  the  same  in  the  U.S. 
and  home  market  sales  tapes,  it 
inadvertently  coded  the  home  market 
model  with  a  space  in  the  middle.  In  the 
second  instance.  Daido  claims  that  an 
extra  digit  was  mistakenly  added  to  the 
end  of  a  home  market  control  nimiber. 
In  the  final  instance,  Daido  maintains 
that  although  for  one  model  the  control 
number  in  the  U.S.  sales  listing  differs 
from  the  control  numbw  in  the  home 
nwrket  sales  listing  by  one  digit  (i.e.,  the 
use  of  a  "C"  in  the  home  market  and  a 
"D"  in  the  United  States),  the  products 
are  identical.  As  a  result  of  these  three 
errors,  certain  U^.  sales  went 
unmatched.  Daido  requests  that  we 
revise  the  matching  control  numbers  in 
the  three  instances  listed  above  so  that 
the  control  numbers  on  both  the  home 
market  and  U.S.  sales  tapes  are 
identical. 

DOC  Position:  The  Department  does 
not  believe  that  it  may  make  corrections 
after  final  results  of  administrative 
review  for  errors  committed  by  a  party 
to  the  proceeding.  (See  Enuma  issue 
number  2).  Consequently,  we  made  no 
revision  to  Daido's  margin  calculation 
with  regard  to  these  alleged  errors. 

Amended  Final  Results 

As  a  result  of  our  correction  of  the 
ministerial  errors,  we  have  determined 
the  following  amended  margins  exist  for 
Enuma  and  Daido  for  the  period  April 
1.  1995  through  March  31.  1996: 


Manutacturar/exporter 

Percentage* 

Dakto „.. 

Enuma „. 

3.09 
1.55 

•Amended  Weighted-Average  Margin 


The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  will  issue 
appraisement  instructions  concerning 
the  respondent  directly  to  the  U.S. 
Customs  Service. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  these 
amended  final  results  of  administrative 
review,  as  provided  for  by  section 
751(a)(1)  of  the  Act  (1)  the  cash  deposit 
rate  for  each  reviewed  company  named 
above  will  be  the  rate  as  stated  above; 
(2)  for  previously  investigated  or 
reviewed  companies  not  listed  abov§. 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  LTFV 
investigation,  but  the  manufecturer  is, 
the  cash  deposit  rate  will  be  the  rate 
esteblished  for  the  most  recent  period 
for  the  manufecturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufectiu«r  is  a  firm 
covered  in  this  review,  the  cash  deposit 
rate  for  all  other  manufecturers  or 
exporters  will  be  15.92  percent,  the  All 
Others  rate  based  on  the  first  review 
conducted  by  the  Department  in  which 
a  "new  shipper"  rate  was  esteblished  in 
the  final  results  of  antidumping 
administrative  review  (48  FR  51801, 
November  14,  1983). 

This  notice  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

These  amended  final  results  of 
administrative  review  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 


Tariff  Act  (19  U.S.C  1675(a)(1)  and  19 
CFR  353.28(c). 

Dated:  December  17. 1997. 

Robot  S.  LaRosM. 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  97-33606  FUed  12-2»-97;  8:45  am) 
BMJJNO  COOC  361»«S-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Propoaad  Collaction;  Commant 
Raquast 

AGENCY:  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness). 
ACTION:  Notice. 


In  compliance  with  Section  3506 
(c)(2)(A)  of  the  Paperwork  Reduction 
Act  of  1995.  tiie  office  of  the  Under 
Secretary  of  Defense  (Personnel  and 
Readiness)  announces  the  following 
proposed  reinstetement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  iiiformation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  13  February 
1998. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Department  of  the  Army,  Hq  DAO 
ODCSPER  (DAPE-PRO)  ATTN:  Mr. 
Robbie  Robinson,  4000  Defense 
Pentegon,  Washington,  DC  20301-0300. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
at  (703) 614-4766. 

Title.  Associated  Form,  and  OMB 
Control  Number:  Repatriation 
Processing  Center  Processing  Sheet.  DD 
Form  2585.  OMB  Number  0704-0334. 

Needs  and  Uses:  This  information 
collection  is  necessary  for  personnel 
accountebility  of  all  evacuees. 
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regardless  of  nationality,  who  are 
processed  through  designated 
Repatriation  Centers  throughout  the 
United  States.  The  information  obtained 
from  the  DD  Form  2585  is  entered  into 
an  automated  system;  a  seriea  of  reports 
are  accessible  to  DoD  Components. 
Federal  and  State  Agencies,  and  Red 
Croaa  as  required. 

Affected  Public:  Individuals  or 
households.  Federal  Government;  State 
and  local  governments;  not-for-profit 
institutions. 

Annual  Burden  Hours:  1.667. 

Number  of  Respondents:  5.000. 

Responses  Per  Respondent:  One. 

Average  Burden  per  Response:  20 
Minutes. 

Frequency:  One-time. 

8UPPI.EMENTARY  INFORMATKM: 

Sumaiary  of  Information  Collection 

Executive  Order  12636  (Assignment 
of  Emergency  Preparedness 
Responsiblitis)  assigns  Federal 
departments  and  agencies 


Installation 


EIELSON  AFB 

EIELSON  AFB 

EIJilENDORF  AFB 

ELMENDORF  AFB  — 
ELMENDORF  AFB  ..... 

EDWARDS  AFB  

LOS  ANGELES  AFS  .. 
LOS  ANGELES  AFS  .. 
LOS  ANGELES  AFS  .. 
LOS  ANGELES  AFS  .. 
LOS  ANGELES  AFS  .. 

MARCH  AFB  

MARCH  AFB  

MARCH  AFB  

ONI2UKAAFS  

TRAVtS  AFB  

VANDENBERG  AFB  .. 
VANDENBERG  AFB  .. 
VANDENBERG  AFB  .. 
VANDENBERG  AFB  .. 
VANDENBERG  AFB  .. 

BUCKLEY  ANGB  

FALCON  AFB 

PETERSON  AFB 

PETERSON  AFB 

USAF  ACADEMY  

DOVER  AFB -. 

EGLIN  AFB 

HOMESTEAD  AFB  .... 

HOMESTEAD  AFB  .... 

HURLBURT  COM  FL 

HURLBURT  COM  FL 

HURLBURT  COM  FL 

PATRICK  AFB 

PATRICK  AFB 

DOBBINS  AFB  

DOBBINS  AFB  

DOBBINS  AFB  

DOBBINS  AFB  

ROBINS  AFB -. 


responsibilities  during  emergency 
situations.  In  its  supporting  role  to  the 
Departments  of  State  and  Health  and 
Human  Services  (DHHS),  the 
Department  of  Defense  will  assist  in 
planning  for  the  protection,  evacuation 
and  repatriation  of  U.S.  citizens  in 
threatened  areas  overseas.  The  DDTonn 
2585.  Repatriation  Processing  Center 
Processing  Sheet,  has  numerous 
functions,  but  is  primarily  used  for 
personnelaccounUbillty  of  all  evacuees 
who  process  through  designated 
Repatriation  Centers.  During  processing, 
evacuees  are  provided  emergency 
htiman  services,  including  food, 
clothing  lodging,  family  reunification, 
social  services  and  financial  assistance 
throiigh  federal  entitlements,  loans,  or 
emergency  aid  organizations.  The 
information,  once  collected,  is  input 
into  the  Repatriation  Automated 
Accounting  and  Reporting  System,  and 
available  to  designated  offices 
throughout  Departments  of  Defense, 


State.  Health  and  Human  Services,  the 
American  Red  Cross,  and  State 
government  emergency  planning  offices 
for  operational  inquiries  and  reporting 
and  future  planning  purposes. 

Dated:  Dwxmber  18.  ieS7. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  ofDtfense. 
(FR  Doc.  97-33541  Filed  12-23-97;  8:45  am] 
MUJNQ  cooc  8oe»-a4-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  FOro* 

Air  Force  IrvProgress  A-76  Cost 
Comparisons  and  Direct  Conversions 
(As  of  October  1,1997) 

The  Force  is  conducting  the  following 
cost  comparisons  direct  conversions  in 
accordance  with  OMB  Circular  A-76, 
Performance  of  Commercial  Activities. 


Stale 


Cost  comparison  lunction(s) 


Total  an- 
nounced 
auttHxiza- 


Publicwv 

nouncement 

date 


Solicitaiion 
scheduled 

(Of 


AK 

AK 

AK 

AK 

AK 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CO 

CO 

CO 

CO 

CO 

DE 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

GA 

GA 

QA 

GA 

QA 


Coel  Compertoone 

MISC  SERVICES  ~. 

ADMIN  TELEPHONE  PBX 

POWER  PRODUCTION ~. 

MILITARY  FAM  HSG  MGMT  

ADMIN  TELEPHONE  PBX 

BASE  SUPPLY 

COMMUNICATION  FUNCTIONS  ... 

EDUCATION  SERVICES  .- 

COMM  OAM  FUNCTIONS 

HOUSING  MANAGEMENT  — 

SERVICES  ACTIVITIES - _. 

AIRFIELD  OPS  &  WEATHER 

TRANSIENT  AIRCRAFT  MAINT  — 
BASE  OPERATING  SUPPORT  . — 

UTILITIES  PLANT  — 

MIL  FAM  HSG  MAINT  - „- 

BASE  OPERATING  SUPPORT  — 

STRUCTURAL  MAINTENANCE  

CE  MATERIAL  ACQUISITION  

HOUSING  MANAGEMENT  

CIVIL  ENGINEERING  

AIRFIELD  MANAGEMENT  . 

UTILITIES  PLANT ™ 

BASE  OPERATING  SUPPORT  — 

CE  MATERIAL  ACQUISITION 

MESS  ATTENDANTS  — 

TRANS  ACFT  MAI^fr/AGE 

CIVIL  ENGINEERING  

AIRFIELD  OPS  &  WEATHER  

BASE  OPERATING  SUPPORT  — 

GROUNDS  MAINTENANCE  

TRANSIENT  AIRCRAFT  MAINT  ...., 

ENVIROMENTAL 

BASE  OPERATING  SUPPORT  — 

HOUSING  MANAGEMENT 

CONTROL  TOWER  OPERATIONS 
COMMUNICATION  FUNCTIONS  .. 

WEATHER  SERVICES  — 

BASE  OPERATING  SUPPORT  -*. 
AUDIOVISUAL  


11 
10 
36 
22 
16 

327 
13 
28 
85 
10 
8 
41 
0 

237 
25 
38 

217 
32 
12 
14 
5 
37 
22 

179 
8 

170 
24 
96 
25 

149 

11 

11 

13 

148 

7 

33 

0 

0 

127 

42 


11/17/95 

10/18/96 

09/22/95 

09/19/96 

07/09/97 

05A)2/96 

07/01/96 

07/01/96 

07/01/97 

07/01/97 

07/01/97 

06/13/96 

06/13/96 

06/13/96 

05/06/96 

05/05/97 

07/29/96 

05/06/96 

05/06/96 

07/29/96 

07/29/96 

03/22/95 

05A)6/96 

07/29/96 

07/29/96 

03/10/97 

09/05/97 

12A)3/96 

06/13/96 

06/13/96 

06A)8/96 

08/08/96 

09/23/97 

07/29/96 

07/29/96 

06/13/96 

06/13/96 

06/13/96 

06/13/96 

05/02/96 


07/07/98 

07/01/98 

06/15/97 

02A12/98 

02/01/98 

05/12/97 

04/30/97 

07/01/97 

07/30/98 

07/30/98 

07/30/98 

12/30/98 

08/30/97 

02AM/99 

11/01/97 

06/25/97 

10/30/97 

10/30«7 

10«V97 

11/01/97 

11/01/97 

01/01/98 

11/01/97 

07/03«7 

01/09/98 

11/03«7 

06/02/98 

04/15/98 

04/13/99 

06/10/99 

07/09/97 

06A)9/97 

07/20/98 

11/15/97 

11/01/97 

07/13/97 

07/1 3«7 

07/13/97 

07/13/97 

03/18/97 
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Installatton 


ROBINS  AFB 

ROBINS  AFB 

RAMSTEIN  AB  

RAMSTEIN  AB 

RAMSTEIN  AB  

SPANGDAHLEM  AB  .... 

ANDERSEN  AFB  

HICKAMAFB  

SCOTT  AFB  

GRISSOM  ARB 

GRISSOM  ARB  

GRISSOM  ARB 

NEW  ORLEANS  NAS  .. 

HANSCOM  AFB 

HANSCOM  AFB 

HANSCOM  AFB 

HANSCOM  AFB , 

HANSCOM  AFB 

WESTOVER  AFB 

WESTOVER  AFB 

WESTOVER  AFB  ........ 

MINN/ST  PAUL  

MINN/ST  PAUL  , 

COLUMBUS  AFB , 

KEESLER  AFB 

ANDREWS  AFB  

MALMSTROM  AFB  

MULTIPLE  INSTLNS 

MULTIPLE  INSTLNS 

MULTIPLE  INSTLNS ..... 

McGUIRE  AFB  

CANNON  MFB 

HOLLOMAN  AFB  

KIRTLAND  AFB 

KIRTLAND  AFB 

KIRTLAND  AFB „.„. 

NIAGRA  FALLS  lAP  ...... 

NIAGRA  FALLS  lAP 

OFFUTT  AFB  „ 

WRIGHT  PATTERSON  . 

WRIGHT  PATTERSON  . 

WRIGHT  PATTERSON  . 

YOUNGSTOWN  MUNI ... 

TINKER  AFB  

TINKER  AFB  

GREATER  PITTSBURG 

WILLOW  GROVE  NAS  .. 

CHARLESTON  AFB 

SHAW  AFB „ 

BROOKS  AFB  

CARSWELL  AFB 

LACKLAND  AFB  ._ 

LACKLAND  AFB  

SHEPPARD  AFB 

HILL  AFB 

HILL  AFB 

HILL  AFB 

McCHORDAFB  

McCHORDAFB  

GENERAL  MITCHELL  .... 

F  E  WARREN  AFB  

F  E  WARREN  AFB  


State 


EIELSON  AFB 

DAVIS  MONTHAN  AFB 
DAVIS  MONTHAN  AFB 

EDWARDS  AFB  „.. 

LOS  ANGELES  AFS  .... 

TRAVIS  AFB  

TRAVIS  AFB  


GA 
GA 

GERMY 

GERMY 

GERMY 

GERMY 

GUAM 

HI 

IL 

IN 

IN 

IN 

LA 

IMS 

MS 

lyis 

IMS 

MS 

MS 

MS 

MS 

MN 

MN 

US 

MS 

MD 

MT 

MULT 

MULT 

MULT 

NJ 

NM 


NM 

NY 

NY 

NE 

OH 

OH 

OH 

OH 

OK 

OK 

PA 

PA 

SC 

SC 

TX 

TX 

TX 

TX 

TX 

UT 

UT 

UT 

WA 

WA 

Wl 

WY 

WY 


AK 
AZ 
AZ 
CA 
CA 
CA 
CA 


Cost  comparison  function(s) 


Total  an- 
nounced 
authoriza- 
tions 


MIL  FAM  HSG  MAINT  

EDUCATION  SERVICES  „.. 

MESS  ATTENDANTS  

MIL  FAM  HSG  MAINT  

PMEL 

MESS  ATTENDANTS  

AOMIN  TELEPHONE  PBX „... 

BASE  OPERATING  SUPPORT 

BASE  SUPPLY 

AIRFIELD  OPS  &  WEATHER  

TRANSIENT  AIRCRAFT  MAINT 

BASE  OPERATING  SUPPORT 

BASE  OPERATING  SUPPORT 

AUDIOVISUAL 

VEHICLE  O&M ^ 

LABORATORY  SPT  SERVICES  .... 
COMMUNICATION  FUNCTIONS  ... 

DATA  PROCESSING 

CONTROL  TOWER  OPERATIONS 

WEATHER  SERVICES  

BASE  OPERATING  SUPPORT  

COMMUNICATION  FUNCTIONS  .... 

BASE  OPERATING  SUPPORT 

BASE  OPERATING  SUPPORT 

TECH  TRNG  CTR  EQ  MAINT  

ACFT  MAINT  &  SUPPLY 

BASE  SUPPLY  ....„ „ 

TECH  TNG-ELECT  PRIN  TNG 

ADMIN  SWITCHBOARD 

GENERAL  LIBRARY 

MIL  FAM  HSG  MAINT  

MIL  FAM  HSG  MAJNT  

MIL  FAM  HSG  MAINT  ....._ 

BASE  SUPPLY 

PMEL 

COMMUNICATION  FUNCTK5NS  .... 

WEATHER  SERVICES  

BASE  OPERATING  SUPPORT 

HEATING  SYSTEMS  

BASE  OPERATING  SUPPORT  

ACADEMIC  &  PLATFORM  INSTRS  . 

CIVIL  ENGINEERING  

BASE  OPERATING  SUPPORT 

COMMUNICATK)N  FUNCTIONS  

CIVIL  ENGINEERING  ..„ 

BASE  OPERATING  SUPPORT 

BASE  OPERATING  SUPPORT 

AUDIOVISUAL  _ 

MIL  FAM  HSG  MAINT  

LABORATORY  SPT  SERVICES  

BASE  OPERATING  SUPPORT 

GROUNDS  MAINTENANCE 

ANIMAL  CARETAKING 

TECH  TRN-TELE  SYSTEM 

GROUNDS  MAINTENANCE 

RECREATIONAL  SUPPORT 

HEATING  SYSTEMS  

HEATING  SYSTEMS  

MIL  FAM  HSG  MAINT  

BASE  OPERATING  SUPPORT 

B/VSE  SUPPLY „... 

HEATING  SYSTEMS  

Direct  Conversions 


TRANSIENT  AIRCRAFT  MAINT 

GENERAL  UBRARY  .._ 

CIVIL  ENGINEERING  

LABORATORY  SUPPLY  SPT  ... 

PACKING  &  CRATING  

FURNISHINGS  MANAGEMENT 
GENERAL  UBRAFtY 


12 
29 
33 
129 
79 
16 
10 
528 
106 
35 
0 
170 
66 
19 
64 
14 
93 
18 
19 
0 
210 
0 
104 
341 
253 
702 
ISO 
157 
59 
19 
19 
21 
66 
170 
51 
54 
4 
39 
30 
632 
115 


102 

138 

567 

111 

78 

13 

33 

44 

91 

16 

26 

16 

12 

7 

38 

11 

15 

93 

187 

18 


Public  an- 
nouncement 


05A)2/96 
02/28/97 
04A)2/96 
"06/19/97 
05A)6/97 
04A)2/96 
07/09/97 
03/11/97 
06A)3«7 
06/13/96 
06/13/96 
06/13/96 
06/13/96 
05/02/96 
05/02/96 
05/02/96 
02/28/97 
02/28/97 
06/13/96 
06/13/96 
06/13/96 
06/13/96 
06/13/96 
05/24/93 
06/13/96 
07/25/97 
05A)6/96 
12A)3/96 
06/19/97 
07/29/97 
09/28/95 
04/16/96 
05/1 2«7 
05A)2/96 
05/02/96 
04/29/97 
06/13/96 
06/13/96 
01/27/97 
05/02/96 
08/15/97 
06/15/97 
06/13/96 
05/02/96 
04/15/97 
06/13/96 
06/13/96 
06/06/97 
07A»/97 
05/02/96 
06/13/96 
06/22/95 
10/02/95 
10/01/96 
05/02/96 
05A)2/96 
04/29/97 
09/23/97 
09/23/97 
06/13/96 
05/06/96 
05/06/96 


14 
6 
5 

10 

4 
3 
6 


10/18/96 
01/24/97 
01/24/97 
06A)4/97 
07/01/97 
03/14/97 
03/14/97 


Solicitation 

scheduled 

for 


05A»/97 

12/15/97 

06/22/97 

03/01/98 

01/01/98 

08/22/97 

10/01/98 

10/30^7 

08/28/98 

02/11/98 

09/28/97 

10/10/98 

08/10/99 

02/28/97 

02/28/97 

08/06«7 

12/15/97 

12/15/97 

08/31/97 

08/31/97 

02/08/98 

11/13/97 

04/10/98 

07/18/96 

08/25/97 

12/21/96 

11/03/97 

09/12/97 

03A)1/98 

04/01/98 

06/30/97 

07/23«7 

03A)7/98 

07/01/97 

08/06/97 

02A)2/98 

09/30/97 

12/01/97 

12A)1/97 

08/27/97 

07/30/98 

04/15/98 

06/1 W98 

08/14/97 

02/13/98 

12/10/98 

08/10/98 

06A)5/ge 

12/10/97 

07/25«7 

04/10/99 

10/15/96 

01/30/97 

05/23/97 

07/28/97 

01/24/98 

02/13/98 

09/17/98 

09/17/98 

12/11/97 

11/01/97 

11/01/97 


07/01/98 
11/15/97 
11/15/97 
10/01/97 
04/30/98 
11/30/97 
11/14/97 
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Installation 


TRAVIS  AFB  _.. 

TRAVIS  AFB  

VAN0EN8ERG  AFB 

FALCON  AFB 

FALCON  AFB 

PETERSON  AFB 

PETERSON  AFB 

PETERSON  AFB  — 

DOVER  AFB 

DOVER  AFB ~. 

DOVER  AFB 

MaxDILL  AFB  

MaxDILL  AFB  

PATRICK  AFB 

PATRICK  AFB 

SCOTT  AFB 

SCOTT  AFB  _. 

SCOTT  AFB  

AVIANO  AB  

MISAWA 

McCONNELL  AFB  ... 
McCONNELL  AFB  .„ 

OSAN  AFB  

BARKSDALE  AFB  ... 
BARKSDALE  AFB  ... 

KEESLER  AFB 

ANDREWS  AFB 

ANDREWS  AFB 

ANDREWS  AFB 


MULTIPLE  INSTLNS  ... 
MULTIPLE  INSTLNS  ... 
SEYMOUR  JOHNSON 
Q«AND  FORKS  AFB  .. 
GRAND  FORKS  AFB  .. 
GRAND  FORKS  AFB  .. 

MINOT  AFB  

McGUIRE  AFB  „. 

KIRTLAND  AFB „ 

OFFUTT  AFB  

OFFUTT  AFB  

OFFUTT  AFB  

NELLIS  AFB  

TINKER  AFB  „. 

CHARLESTON  AFB  .... 
CHARLESTON  AFB  .... 
CHARLESTON  AFB  .... 

NORTH  FIELD  

RANDOLPH  AFB  

INCIRLIK  

I^^OliiLI^    •••••■•«■■■■••••••••• 

HlLl.  ArD  •••••«M«M*.« ■••••« 

HILL  AFB 

HILL  AFB 

FAIRCHILDAFB  ™ 

FAIRCHILDAFB  _.. 

FAIRCHILDAFB  

FAIRCHILDAFB  

MCCHORD  AFB 

MCCHORD  AFB ...« 

F  E  WARREN  AFB  ...„ 


CA 

CA 

CA 

CO 

00 

00 

00 

00 

OE 

DE 

OE 

FL 

FL 

FL 

FL 

N. 

N. 

M. 

ITALY 

JAPAN 

K8 

KS 

KOREA 

LA 

LA 

MS 

MD 

MO 

MO 

MULT 

MULT 

MC 

NO 

NO 

NO 

NO 

NJ 

NM 

rtt 

NE 

NE 

NV 

OK 

SC 

SO 

SC 

8C 

TX 

TURKY 

TURKY 

UT 

UT 

UT 

WA 

WA 

WA 

WA 

WA 

WA 

WY 


Coat  comparison  function^) 


PROTECTIVE  COATING 

ENVIROMENTAL  

CIVIL  ENGINEERING  

COMM  O&M „ 

SITE  INTEGRATION  &  SPT  ..... 

PMEL 

QUAL  ASSUR  TRAINING 

PACKING  &  CRATING  

FURNISHINGS  MANAGEMENT 

PROTECTIVE  COATING  

GENERAL  UBRARY 

GENERAL  LIBRARY 

MEDK>L  TRANSCRIP  CTR  ._. 
CE  MATERIAL  ACQUISITION  .. 
TRANS  ACFT  MAINT/AGE 
GENERAL  UBRARY 
GROUNDS  MAINTENANCE  — 

MEDICAL  FACILITY  MAINT  

WAR  RESERVE  MAT  (WRM)  .. 

RANGE  OPERATK3NS  -.. 

GENERAL  UBRARY 

HEATING  SYSTEMS  

RANGE  OaJ^I  

GENERAL  UBRARY 

CIVIL  ENGINEERING  — 

TECH  TNG-«R  SOLDERING  .. 

LIBRARY    - ~ 

MEDICAL  FACILITY  MAINT  

SOFTWARE  PROGRAMMING  . 

COMM  O&M  

MAINT  DATA  &  T.O.  UBRARY 

GENERAL  LIBRARY  — 

ADMIN  SWITCHBOARD 

FURNISHINGS  MANAGEMENT 

GENERAL  UBRARY  

HEATING  SYSTEMS  

GENERAL  LIBRARY ™ 

DORMITORY  MANAGEMENT 

HOSPITAL  MAINTENANCE  

GENERAL  LIBRARY ™. 

PROTECTIVE  COATING  

WEAPONS  SYS  TRAINER  OPNS 

GENERAL  UBRARY 

GENERAL  LIBRARY 

HEATING  SYSTEMS 

AIRCRAFT  MAINTENANCE 

GROUNDS  MAINTENANCE 

GENERAL  LIBRARY  

COMMUNICATION  FUNCTKDNS 
BASE  OPERATING  SUPPORT  „ 

GENERAL  LIBRARY — 

HOUSING  MANAGEMENT 

FAOLITIES  SVCS  MAINT  

FURNISHINGS  MANAGEMENT  . 

GENERAL  LIBRARY  

PROTECTIVE  COATING  

TRANSIENT  AIRCRAFT  MAINT  . 

GENERAL  LIBRARY  

GROUNDS  MAINTENANCE 

FOOD  SERVICES 


Total  aiv 
aultioriza- 


5 

11 

9 
205 
144 

21 
1 
9 
2 
3 
5 
7 
4 
6 

11 
7 
3 
8 

30 

10 
5 
9 

83 
6 
8 
2 
5 

11 

23 

27 

67 
7 

12 
3 
5 

13 
6 
6 
7 
6 
8 

14 
5 
6 
9 

26 
1 
7 

56 
220 
5 
8 
4 
3 
4 
7 
5 
6 
9 

17 


Put)lic  an- 
nouncement 


03/14/97 
09/23/97 
07/29/96 
OS/06/96 

0S«)6/96 

OS/06/96 

05/06/96 

09/10/97 

03/14/97 

03/14/97 

05/00/97 

03/21/97 

06A)3/97 

05/06/96 

00/10/97 

03/17/97 

03/17/97 

03/17/97 

06/16/96 

07/01/96 

03/14/97 

03/14/97 

07/15/96 

06/11/97 

06/11/97 

04A)1/96 

03/14/97 

03/11/97 

06/18«7 

02/21/96 

07/29/96 

06/11/97 

07/26/95 

09/19/96 

03/11/97 

09/23/97 

03/17/97 

02/28/97 

05/01/96 

11/15/96 

06/11/97 

06/12/97 

07/01/96 

03/11/97 

03/14/97 

08/22/97 

03/14/97 

12A)3/96' 

09A)8/97 

09/08/97 

05/02/96 

03/10/97 

03/1 0«7 

09/19/96 

03/1 5«7 

03/15/97 

03/15/97 

03/17/97 

03/17/97 

07/29/97 


Solicitation 

scheduled 

lor 


07/03/97 
09/30/96 
11/01/97 
11/01/97 
10/15/97 
10/30/97 
11/15/97 
06/01/98 
11/13/97 
11/13/97 
01/04/98 
09/01/97 
10/03/97 
10/30/97 
11/01/98 
08/08/97 
10/01/97 
10/15/97 

11/13/97 
10A)4/97 
10/04/97 
00/15/97 
02A)1/98 
02/01/98 
07/21/97 
08/20/97 
10/23/98 
07/28/98 
11/29/97 
09/30/97 
10/14/97 
10/31/97 
12/30/97 
12/01/97 
11/01/97 
05/28/98 
08A)1/97 
03/01/97 
02/14/97 
10/15/97 
11/07/97 
11/21/97 
08/18/97 
10^4/97 
10/31/97 
10/14«7 
02A)2/98 
07/21/97 
07/21/97 
01/15/98 
12/28/97 
12«5«7 
10/27/97 
07/14/97 
06A)2/97 
06/02/97 
12/12/97 
11/12/97 
12/01/98 


Baiters  A.  CanniclMsl. 

Alternate  Air  Force  Federal  Register  Uaiton 

Officer. 

(FR  Doc.  97-33434  Filed  12-23-97;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Natlonai  Adviaory  Council  on  Indian 
Education;  MMting 

agency:  National  Advisory  Council  on 
Indian  Education,  ED. 


ACTION:  Notice  of  meeting. 


This  notice  sets  forth  the 
schedule  and  proposed  agenda  for  a 
meeting  of  the  National  Advisory 
Council  on  Indian  Education.  This 
notice  also  describes  the  functions  of 
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the  Council.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Conunittee  Act  and  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend. 
DATES  AND  TIMES:  January  20-21. 1998. 
8:00  a.m.  to  5:00  p.m. 
ADDRESS:  U.S.  Department  of  Education, 
OfBce  of  Elementary  and  Secondary 
Education.  1250  Maryland  Avenue,  SW. 
Room  4001,  Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Beaulieu.  Director,  Office  of 
Indian  Education,  1250  Maryland 
Avenue.  Portals  4300,  Washington,  DC 
20202.  Telephone:  (202)  260-2431;  Fax: 
(202) 280-7779. 

SUPPLBiENTARY  INFORMATION:  The 
National  Advisory  Council  on  Indian 
Education  is  a  Presidentially  appointed 
advisory  council  on  Indian  education 
established  under  Section  9151  of  Title 
DC  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended,  (20 
U.S.C.  7871).  The  Council  advises  the 
Secretary  of  Education  and  the  Congress 
on  funding  and  administration  of 
programs  with  respect  to  which  the 
Secretary  has  jiuisdiction  and  that 
includes  Indian  children  and  adults  as 
participants  or  from  which  they  benefit. 
The  Council  also  makes 
recommendations  to  the  Secretary  for 
filling  the  position  of  Director  of  Indian 
Education  whenever  a  vacancy  occurs. 

This  meeting  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
Committee  for  its  consideration.  Written 
statements  should  be  submitted  to  the 
address  listed  above. 

A  summary  of  the  proceedings  and 
related  matters  which  are  informative  to 
the  public  consistent  with  the  policy  of 
Title  5  U.S.C.  552b  will  be  available  to 
the  public  within  fourteen  days  of  the 
meeting,  and  are  available  for  public 
inspection  at  the  Office  of  Elementary 
and  Secondary  Education,  U.S. 
Department  of  Education,  1250 
Maryland  Avenue,  SW.  Washington.  DC 
20202  from  the  hours  of  8:30  a.m.  to 
5:00  p,m. 
Gerald  N.  Tirozzi, 

Assistant  Secretary,  Office  of  Elementary  and 
Secondary  Education. 

Meeting  Agenda 

Tuesday.  January  20. 1998 

8:00  a.m. 

Call  to  Order 

Roll  Call  of  Membership  (Establish 
Quonun,  Introductions,  Invocation 
8:30  a.m. 


Oiacussion:  Setting  NACIE  Priorities, 
Office  of  Indian  Education,  National 
Indian  Education  Policy  Statement 
Executive  Order 
12K)0  Noon 

Liuich 
1:00  p.m. 
Meeting  with  Dr.  Gerald  N.  Tiiozzi, 
Assistant  Secretary,  Office  of  Elementary 
and  Secondary  Education 
5:00  p.m. 
Adfoumment 

Wednesday,  January  21. 1998 
8:00  a.m. 

Ethics  Training  by  OfBce  of  Gwaeral 
Counsel 
10:00  a.m. 

Discussion:  Reports,  Budget,  Etc. 
12:00  Noon 

Lunch 
1:00  p.m. 

Related  NACIE  Business  Council 
Deliberation  and  Recommendation 
4:30  p.m. 

Scheduling  of  next  meeting,  time  and  place 
5:00 

Adjournment 

[FR  Doc.  97-33593  Filed  12-13-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmantal  Management  Slto- 
Speclfic  Advisory  Board,  Paducah 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Paducah  Gaseous  Diffusion  Plant 
DATES:  Thursday,  January  15. 1998:  5:00 
p.m.-10:00  p.m. 

ADDRESS:  Executive  Inn.  Van  Buren 
Room,  1  Executive  Boulevard,  West 
Paducah,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carlos  Alvarado,  Site-Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Paducah  Site  Office,  Post  Office 
Box  1410,  MS-103.  Paducah,  Kentucky 
42001.  (502)  441-6804. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  The  meeting  will 
include  administrative  plans  for  the 
board  at  the  beginning  of  the  meeting; 
Environmental  Management  and 
Enrichment  Facilities  (EMEF)  Project 
updates;  a  review  of  the  SSAB  Draft 


Work  Plan;  updates  on  Waste  Ana 
Grouping  (WAG)  22,  Waste 
Management,  Transportation,  the 
Strategies  for  Effective  and  Meaningful 
Public  Input  Report ,  the  Vortec 
Environmental  Assessment  (if  it  is 
available),  and  a  Media  Contact 
Discussion. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  eithw 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Carlos  Alvarado  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  mavimnin 
of  5  minutes  to  present  their  comments 
as  the  first  item  on  the  meeting  agenda. 
Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Environmental  Iiiformation 
and  Reading  Room  at  175  Freedom 
Boulevard,  Highway  60,  Kevil, 
Kentucky  between  8:00  a.m.3nd  5:00 
p.m.  on  Monday  through  Friday,  or  by 
writing  to  Carlos  Alvarado,  Department 
of  Energy  Paducah  Site  OfBce,  Post 
Office  Box  1410,  MS-103,  Paducah. 
Kentucky  42001.  or  by  calling  him  at 
(502)  441-6804. 

Issued  at  Washington,  EC  on  December  18. 
1997. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

IFR  Doc.  97-33573  Filed  12-23-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Meeting 

AGENCY:  Department  of  Energy. 
SUMMARY:  Consistent  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463,  86 
Stat  770),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 
Name:  Secretary  of  Energy  Advisory 
Board — Electric  System  Reliability  Task 
Force. 
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DATlS  AND  TMn:  Tuewiay.  January  13. 
1998.  8:30  a.m.-4:00  p.m. 
AOOncsscS:  Madison  Hotel.  Dolley 
Madison  Ballroom.  15th  &  M  StnMU. 
NW.  Washington.  D.C. 
rod  FURTHER  MFOMMATION  CONTACT: 
Richard  C.  Burrow,  Secretary  of  Energy 
Advisory  Board  (AB-1).  U.S. 
Department  of  Energy,  1000 
Independence  Avenue.  SW. 
Washington.  DC.  20585.  (202)  588-1709 
or  (202)  586-6279  (fax). 

SUPPI.EMENTARY  MFOMMATION: 

Background 

The  electric  power  industry  is  in  the 
midst  of  a  complex  transition  to 
competition,  which  will  induce  many 
far-reaching  changes  in  the  structure  of 
the  industry  and  the  institutions  which 
regulate  it.  This  transition  raises  many 
reliability  issues,  as  new  entities  emerge 
in  the  power  markets  and  as  generation 
becomes  less  integrated  with 
transmission. 

Purpoae  of  the  Taak  Force 

The  purpose  of  the  Electric  System 
Reliability  Task  Force  is  to  provide 
advice  and  recommendations  to  the 
Secretary  of  Energy  Advisory  Board 
regarding  the  critical  institutional, 
technical,  and  policy  issues  that  need  to 
be  addressed  in  order  to  maintain  the 
reliability  of  the  nation's  bulk  electric 
system  in  the  context  of  a  more 
competitive  industry. 

Tentative  Agenda 

Tuesday.  January  13.  1998 

8:30 — 6:4%  a.m.— Opening  Remarks  k 
Objective*— Philip  Sharp.  ESR  Taak 
Force  Chairman 

8:49 — 10:15  a.m.— Working  Session: 

tHscussion  of  Draft  Position  Paper  on 
Technical  Issues  in  Transmission  System 
Reliability- Facilitated  by  Philip  Sharp 

10:15—10:30  a.m.— Break 

10:30 — 11:30  a.m.— Working  Session: 

Discussion  of  a  Draft  Position  Paper  on 
The  Role  and  Shape  of  the  Independent 
System  Operator— FaciliUted  by  lose 
Delgado 

11:30—12:00  p.m.— Public  Comment  Period 

12:00—1:15  p.m.—  Lunch 

1:19 — 2:30  p.m.  Working  Session: 
Presentation  k  Discussion  on  The 
Provision  of  Ancillary  Services — Eric 
Hirst  (ORNL)  a  FaciliUted  by  Philip 
Sharp 

2:30 — 3:45  p.m. — Working  Session: 
Presentation  a  Discussion  on 
Transmission  Pricing  Issues — Susan 
Tiemey  &  FaciliUted  by  Philip  Sharp 

3:45 — 4:00  p.m.— Public  Comment  Period 

4:00  p.m.- Adjourn 
This  tenUtive  agenda  is  sub(act  to  change. 

The  final  agenda  will  ba  available  at  the 

meeting. 
Public  Participation:  The  Chairman  of  the 

Taak  Force  is  empowered  to  conduct  the 


maatii^  in  a  bshion  that  will,  in  the 
Chairman's  judgment.  teciliUte  (he  orderly 
conduct  of  business.  During  iu  meeting  in 
Washington.  DC.  the  Task  Force  welcomes 
public  comment.  Members  of  the  public  will 
be  heard  in  the  order  in  which  they  sign  up 
at  the  beginning  of  the  meeting.  The  Task 
Force  will  make  every  effort  to  hear  the  views 
of  all  intstasfd  parlies.  Written  commenU 
may  be  sufanMad  to  Skila  Harris.  Executive 
Director.  Secretary  of  Energy  Advisory  Board. 
AB-1.  U.S.  Department  of  Energy.  1000 
Independence  Avenue.  SW.  Washington. 
DC.  20585 

UinutBt:  Minutes  and  a  transcript  of  the 
meeting  will  ba  available  for  public  review 
and  copying  approximately  30  days 
fiollowing  the  meeting  at  the  Freedom  of 
Information  Public  Reading  Room.  lE-190 
Forrestal  Building.  1000  Independence 
Avenue,  SW.  Washington.  D.C.  between  9:00 
a.m.  and  4:00  p.m..  Monday  through  Friday 
except  Federal  holidays.  Information  on  the 
Electric  System  Reliability  Task  Force  and 
the  Task  Force's  interim  report  may  be  foui>d 
at  the  Secretary  of  Energy  Advisory  Board's 
web  site,  located  at  http://www.hr.doe.gov/ 


Any  p«*on  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE..  Washington  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.21 1  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  malw 
protectants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CaaheU. 
SecTBlary. 

IFR  Doc.  97-33522  Filed  12-23-97: 8:45  am) 
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I  at  Washington.  D.C  on  December 
18. 1M7. 
Inckal  M.  Samnol. 

Deputy  Advisory  Committee  Manag&ment 

Officer. 

IFR  Doc.  97-33574  Filed  12-21-97:  8:49  am] 


DEPARTMEHT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RPW-91-0001 

CNQ  Transmission  Corporation;  Notice 
of  Tariff  niing 

December  18.  1997. 

Take  notice  that  on  December  15. 
1997,  CNG  Transmission  Corporation 
(CNG),  tendered  for  filing  as  part  of  iU 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheet,  with  an  effective  date  of 
January  1. 1998: 
Second  Revised  Sheet  No.  SAlA 

CNG  requests  a  waiver  of  the  30-day 
notice  requirement  pursuant  to  18  CFR 
Section  154.207  to  permit  a  January  1. 
1998  effective  date. 

CNG  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  directives  in  the  July  31 
Order,  as  clarified  by  the  October  18 
Order,  to  refile  iU  gathering  cost 
recovery  proposal  with  the  appropriate 
supporting  data  required  by  the 
Commission's  regulations. 

CNG  states  that  copies  of  its  filing 
have  been  mailed  to  CNG's  customers 
and  interested  state  commissions. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-80-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Notico  of  Tariff  Rling 

December  IS.  1997. 

Take  notice  that  on  December  15. 
1997.  K  N  Interstate  Gas  Transmission 
Company  (KNI)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Voliune  1-C  and  Second 
Revised  Volume  1-D.  to  be  effective 
January  15,  1998: 

Second  Revised  Volume  No.  1-C 
All  Tariff  Sheets 

Second  Revised  Volume  No.  1-D 
All  Tariff  SheeU 

KNI  states  that  these  tariff  sheets  are 
being  filed  pursuant  to  Section  154.204 
of  the  Commission's  regulations.  KNI 
further  states  that  it  is  submitting  for 
filing  and  acceptance  the  above  revised 
tariff  sheet(s)  related  to  the 
Commission's  Order  issued  on  August 
1.  1996  in  Docket  Nos.  RP94-328-O01 
and  RP95-81-000  granting  KNl's 
petition  for  a  declaratory  order  that  it 
lacks  market  power  for  its  Buffalo 
Wallow  System. 

KNI  states  that  copies  of  the  filing 
were  served  upon  KNI's  jurisdictional 
customers,  interested  public  bodies  and 
all  parties  to  the  proceeding. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
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Regulatory  Commission,  868  First 
Street.  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Sections  365.211  and 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  in 
accordance  with  section  154.210  of  the 
Commission's  Regulations.  Protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission  Rules.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CaaheU. 
Secretary. 

(FR  Doc.  97-33521  Filed  12-23-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9e-1Z7-O0O) 

Koch  Qatmrvay  Pipeline  Company; 
Notice  of  Request  Under  Blanlcat 
Authorization 

Decemlier  18. 1997.  * 

Take  notice  that  on  December  11, 
1997,  Koch  Gateway  Pipeline  Company 
(Koch  Gateway),  Post  Office  Box  1478. 
Houston.  Texas  77251-1478,  filed  in 
Docket  No.  CP98-127-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  operate  in  interstate 
commerce  certain  facilities  previously 
constructed  and  operated  to  effectuate 
transportation  service  piusuant  to 
Section  311  of  the  Natiual  Gas  Policy 
Act  (NGPA).  Koch  Gateway  makes  such 
request,  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-430-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fiilly  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Specifically,  Koch  Gateway  states  that 
it  constructed  the  2-inch  tap  and  dual  2- 
inch  meter  station  under  Section  311  of 
the  NGPA,  on  behalf  of  Mississippi 
Valley  Gas  Company  (Mississippi 
Valley),  a  local  distribution  company  in 
Rankin  County,  Mississippi.  Koch 
Gateway  avers  that  the  cost  of 
constructing  the  tap,  approximately 
$83,000  was  fully  reimbursed  by 
Mississippi  Valley.  Koch  Gateway 
further  states  that  certification  of  this 
point  as  a  jurisdictional  facility  will 
provide  Mississippi  Valley  with 


additional  flexibility  in  obtaining  gas 
supplies,  thus  enabling  Mississippi 
Valley  to  receive  gas  shipped  to  this 
point  pursuant  to  jurisdictional  open- 
access  transportation  agreements  as  well 
as  Section  311  agreements. 

The  estimateopeak day  requirement 
for  this  delivery  point  is  1,300  MMBtu. 
It  is  indicated  that  the  gas  volumes  will 
be  transported  pursuant  to  Koch 
Gateway's  No  Notice  Service  (NNS) 
Transportation  Rate  Schedule.  Koch 
Gateway  avers  that  it  has  sufficient 
capacity  to  render  the  proposed  service 
without  detriment  or  (Usadvantage  to  its 
other  existing  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Nattual  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allow^  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  die  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  CaalMlI,  ^ 

Secretary. 

IFR  Doc.  97-33513  Filed  12-23-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fadaral  Enaigy  Regulatory 
Commission 

[Docket  Noe.  RP96-1M-00e  and  RP9B-6- 
002] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Propoaad 
Changas  in  FERC  Gas  Tariff 

December  18, 1997. 

Take  notice  that  on  December  15, 
19978.  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheets. 

2nd  Sub  Twenty-Third  Revised  Sheet  No.  7— 
Nov.  1, 1997;  Sub  Twenty-Fourth  Revised 
Sheet  No.  7— Jan.  1, 1998 

MRT  states  that  the  purpose  of  this 
filing  is  to  change  the  GSRC  Volumetric 
Charge  from  $.0005  to  $.0500  to  correct 
the  typographical  error  in  the  above 
mentioned  tariff  sheets. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
866  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  18  CFR 
365.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  pr(x»eding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisaCMlieil. 
Secretary. 

[FR  Doc  97-33516  Filed  12-23-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commissien 

[Docket  Na  RP96-1W-009I 

Mississippi  River  Transmission 
Corporation;  Notice  of  Propoaad 
Changes  In  FERC  Gas  Tariff 

December  18, 1997. 

Take  notice  that  on  December  15, 
1997,  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volimie  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  to  be 
effective  January  1. 1996. 

MRT  states  that  the  purpose  of  this 
filing  is  to  place  the  Period  III  rates  into 
effect  and  eliminate  Flexible  Contract 
Demand,  in  accordance  with  the 
Stipulation  and  Agreement  filed  in  this 
proceeding  and  approved  by  the 
Commission.  In  addition,  as  a  result  of 
the  Commission's  comments  in  its 
order,  MRT  is  not  removing  the 
definition  of  Receipt  Point  MDQ  from 
the  Tariff  but  is  instead  revising  the 
definition  to  conform  with  the  removal 
of  Flexible  Contract  Demand. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Fednal  Energy  Regulatory  Commission, 
886  First  Street,  N.E..  Washington,  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the  * 
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CommiMion  and  are  available  for  public 

inspaction  in  the  Public  Reference 

Room. 

Uii  a  CmkM. 

SecnUuy. 

|FR  Doc  97-33517  Filwl  12-23-97:  8:45  un) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

(Doekat  No.  RP«6-34S-00ei 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Refund  Report 

Decembar  18. 101)7. 

Take  notice  that  on  December  12, 
1997.  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for 
filing  its  Refund  Rep>ort  in  accordance 
with  Ordering  Paragraph  (H)  of  the 
Commission's  February  28.  ie07  Order 
Following  Technical  Conference  and 
Denying  Requests  for  Rehearing. 
Clarification  and  Stay  (February  28, 
1997  Order).  78  FERC  161.202  (1997) 
and  the  Commission's  letter  order  dated 
November  12.  1997  in  the  referenced 
proceeding. 

Panhandle  states  that  the  February  28. 
1997  Order  directed  Panhandle,  inter 
alia,  to  make  revisions  to  certain  penalty 
provisions  of  the  General  Terms  and 
CondiUons  (GT*C)  of  iU  FURC  Gas 
Tariff.  First  Revised  Volume  No.  1.  and 
to  make  refunds  of  penalties  collected  in 
•JCOSM  of  the  applicable  tolerance  levels. 
Also,  Ordering  Paragraph  (H)  of  the 
February  28.  1997  Qt6.m  directed 
Panhandle  to  file  a  refund  report  within 
thirty  (30)  days  of  the  Commission's 
order  on  Panhandle's  compliance  filing, 
which  filing  was  subsequently  made  on 
March  14, 1997.  On  November  12.  1997. 
the  Commission  issued  a  letter  order 
approving  Panhandle's  March  14. 1997 
compliance  filing. 

Panhandle  further  states  that  it  has 
included,  for  all  affected  customers,  its 
computation  of  the  refunds  consisting  of 
(1)  the  principal  portion  of  the  refunds 
of  the  Section  12.16  Overrun  Penalties 
and  Daily  Scheduling  charges  pursuant 
to  Section  12.11(h)  of  the  CT&C 
applicable  to  overrvm  volumes  for  the 
period  October  1,  1996  through  October 
31.  1997  and  (2)  the  carrying  charges 
calculated  through  December  12. 1997 
in  accordance  with  Section  154.501(d) 
of  the  Commission's  Regulations. 

Panhandle  stales  that  copies  of  this 
filing  have  bean  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  all  parties  to  this 
proceeding. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procediue.  All  such 
protaats  must  be  filed  on  or  before 
December  29.  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prottistants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
GoMBdssion  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LetoaCaalMll. 
Secntary. 
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DEPARTMENT  OF  ENERGY 

United  States  of  America  Federal 
Energy  Regulatory  Commlaaion 

[Prolact  No.  200(M>10  New  York] 

Power  Autf>ortty  of  ttie  State  of  New 
York;  Correction  to  Notice  of  1908 
SctMdule  of  Meetlnga  To  Oiacuss 
Settlement  for  Relicenaing  of  the  St 
Lawrence-FDR  Pqyer  Project 

DKamber  18.  1997. 

On  November  25.  1997,  [FR  Doc.  97- 
31481  (62  FR  63702.  December  2. 1997)) 
a  notice  of  a  list  of  1998  schedule  of 
meetiafs  for  the  Cooperadve 
Conmhatkni  Prooaaa  Team  and 
Subcommittees  to  continue  settlement 
negotiations  for  the  St.  Lawrence-FDR 
Power  Project  located  on  the  St 
Lawrence  River.  St.  Lawrence  County, 
New  York,  was  issued.  The  following 
revisions  should  be  made. 

(a)  Under  the  Land  Management  and 
Recreation  Subcommittee,  delete 
"January  28. 1998"  and  replace  with 
"January  29,  1998".  (62  FR  63703. 
column  1.  item  3). 

(b)  Under  the  Socioeconomic 
Subcommittee,  delete  "January  29, 
1998,  and  replace  with  "January  28. 
1998".  (62  FR  63703.  column  1.  item  4) 
Lois  D.  Cashell. 

Secretoiy. 

IFR  Doc.  97-33514  Filed  12-23-97:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

(Docket  No.  Rl>9e-l  6-001] 

Tenneaaee  Gas  Pipeline  Company; 
Notice  of  Compliance  Rling 

December  18. 1997. 

Take  notice  that  on  December  11. 
1997,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing,  in 
compliance  with  the  Commission's 
order  of  November  26. 1997,  its  Sub 
Fifth  Revised  Sheet  No.  204.  to  be 
effective  December  1. 1997,  along  with 
responses  to  the  Commission's  requests 
for  information  and  further  clarification 
regarding  the  tariff  modifications  at 
issue  in  this  proceeding. 

Tennessee  states  that  Sub  Fifth 
Revised  Sheet  No.  204  is  filed  to  clarify 
that  Maximum  Allowed  Volume  (MAV) 
overrun  penalties  will  be  applied  only 
to  deliveries  made  after  the  eight-hour 
notice  period  ends.  In  addition,  this 
raviaed  tariff  sheet  specifies  how 
Tennessee  will  notify  its  shippers  of 
MAV  enforcement  when  such  notices 
are  issued  after  normal  business  hours 
or  on  weekends.  Tennessee  states  that 
the  information  submitted  with  the  tariff 
shaals  is  provided  in  response  to  the 
Coounission's  directive  in  the 
November  26  order  for  additional 
information  regarding  modifications  to 
Tennessee's  Rate  Schedules  FS  and  IS. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
FedOTsl  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  iiupection  in  the 
Public  Reference  Room. 
Lois  D.  Caehall. 
Secretary. 

[FR  Doc.  97-33520  Filed  12-23-97:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  N&  RP97-40e-0091 

TrallMazar  Pipeline  Company;  Notice 
of  Motion  To  Make  Tariff  Sheeta 
Effactiva 

December  18. 1997. 

Take  notice  that  on  December  15. 

1997.  Trailblazer  Pipeline  Company 
(Trailblazer)  file  with  the  Federal 
Energy  Regulatory  Commission  a 
Motion  to  Malie  Suspended  Tariff 
Sheets  Effective  (Motion).  Trailblazer 
moved  to  make  effective  on  January  1, 

1998.  tariff  sheets  filed  on  July  1, 1997 
in  this  proceeding. 

Trailblazer  states  that  the  rates  on  the 
tariff  sheets  to  be  effective  January  1, 
1998  reflect  the  effect  of  removing  from 
Trailblazer's  rate  base  facilities  which 
were  not  in  service  on  November  30. 
1997,  the  end  of  the  test  period. 
Trailblazer  has  also  filed  to  make 
effective  January  1, 1998,  tariff  sheets 
related  to  its  revised  treatmMit  of  line 
pacL 

Trailblazer  requested  waiver  of  any 
applicable  Commission  Regulations  and 
orders  to  the  extent  necessary  to  permit 
the  proposed  tariff  sheets  to  become 
effective  on  January  1,  1998. 

Trailblazer  states  that  copies  of  the 
Motion,  together  with  the  tariff  sheets 
and  workpapers,  are  being  served  on 
Trailblazer's  customers,  interested  state 
regulatory  agencies,  and  all  parties  set 
out  on  the  official  service  list  at  Docket 
No.  RP97-408. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU. 

Secretary. 

[FR  Doc.  97-33519  Filed  12-23-97:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  Na  EC9e-22-000.  et  al.] 

National  Gaa  9,  Electric  LP.,  at  al. 
Electric  Rate  and  Corporate  Regulation 
Rlinga 

December  17. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  National  Gas  ft  Electric  L.P. 

[Docket  No.  EC98-22-O00I 

Take  notice  that  National  Gas  & 
Electric  L.P.  (NGftE).  a  marketer  of 
electric  power,  filed  on  December  8, 
1997,  a  request  for  approval  under 
Section  203  of  the  Federal  Power  Act  of 
the  merger  of  the  general  partner, 
PanCanadian  Gas  Marketing  Inc. 
(PanCanadian  Gas),  and  the  limited 
partner,  PanCanadian  Ventures  Inc. 
(PanCanadian  Ventures),  of  NG&E,  after 
which  NG&E  will  be  dissolved. 
PanCanadian  Gas  and  PanCanadian 
Ventures  are  wholly-owned  subsidiaries 
of  PanCanadian  Energy  toe.  NG&E  also 
requests  approval  of  the  transfer  of  its 
Rate  Schedule  FERC  No.  1  and  other 
jurisdictional  assets  to  the  merged 
entity. 

Comment  date:  Janiiary  8. 1998,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  LG&E  Energy  Marketiiig  Inc. 

[Docket  No.  ER94-1 188-01 7)      ' 

Take  notice  that  on  September  17, 
1997,  LG&E  Energy  Marketing  toe. 
(LEM),  P.O.  Box  32010,  220  West  Mam 
Street,  Louisville,  Kentucky.  40332. 
formerly  known  as  LG&E  Power 
Markettog  toe.  filed  a  notification  of 
change  in  status  to  reflect  its  totention 
to  enter  mto  (together  with  certam  other 
subsidiaries  of  LG&E  Energy  Corp.)  a 
series  of  agreements  with  Big  Rivers 
Electric  Corporation,  including  a  long- 
term  Power  Purchase  Agreement  and  a 
Transmission  Service  and 
toterconnection  Agreement. 

Comment  date:  December  31, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Raybum  County  Electric  Cooperative 

[Docket  No.  ER97-1903-001J 
Take  notice  that  on  November  26. 

1997,  Raybum  County  Electric 

Cooperative  tendered  for  filing  its 

refund  report  m  the  above-referenced 

docket. 
Comment  date:  December  31, 1997,  to 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 


4.  PPftL,  Inc. 

(Docket  No.  ER98-786-000] 

Take  notice  that  on  November  25, 
1997,  PP&L.  toe.  (formerly  known  as 
Pennsylvania  Power  &  Light  Company) 
(PP&L),  filed  a  Service  Agreement  dated 
November  19. 1997.  with  SCANA 
Energy  Marketing,  toe.  (SCANA),  under 
PP&L's  FERC  Electric  Tariff,  Original 
Volume  No.  5.  The  Service  Agreement 
adds  SCANA  as  an  eligible  customer 
under  the  Tariff. 

PP&L  requests  an  effective  date  of 
November  25, 1997,  for  the  Service 
Agreement 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  SCANA  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  31, 1997,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PP&L,  Inc. 

[Docket  No.  ERg8-787-000| 

Take  notice  that  on  November  25, 
1997,  PP&L.  toe.  (formeriy  known  as 
Peimsylvania  Power  &  Light  Company) 
(PP&L).  filed  a  Service  Agreement  dateid 
November  19. 1997.  with  NP  Energy, 
toe.  (NPE).  under  PP&L's  FERC  Electric 
Tariff,  Original  Volume  No.  5.  The 
Service  Agreement  adds  NPE  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
November  25. 1997.  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  NPE  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  31. 1997,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  ft  Light  Company 

(Docket  No.  ERg&-78S-000] 

Take  notice  that  on  November  25, 
1997.  Florida  Power  &  Light  Company 
(FPL),  tendered  for  filing  an 
Amendment  Number  Three  to  the 
Network  Service  Agreement  between 
FPL  and  the  Florida  Municipal  Power 
Agency.  This  Amendment  Number  Two 
adds  the  City  of  Starke,  Florida  as  a 
Network  Member.  FPL  proposes  to  make 
the  Amendment  Number  Two  effisctive 
November  1,  1997. 

Comment  date:  December  31, 1997,  to 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PECO  Energy  Company 

[Docket  No.  EIt98-78»-000] 

Take  notice  that  on  November  25, 
1997,  PECO  Energy  Company  (PECO), 
filed  under  §  205  of  the  Federal  Power 
Act,  16  U.S.C  792  et  seq.,  a  Transaction 
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Agreement  dated  October  30,  1997,  with 
Delmarva  Power  &  Light  Compmny 
(DP4L).  under  PECOs  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 
The  Transaction  Agreement  is  for  a  term 
of  fourteen  (14)  months.  • 

PECX3  requests  an  effective  date  of 
November  1,  1997.  for  the  Transaction 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  DP&L  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  31. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Tampa  Electric  Company 

(Docket  No.  ER9a-7go-000) 

Take  notice  that  on  November  25. 
1997.  Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  letter 
agreement  with  the  City  of  Lakeland, 
Florida  (Lakeland)  that  amends  an 
existing  letter  of  commitment  providing 
for  the  sale  by  Tampa  Electric  to 
Lakeland  of  electric  capacity  and 
energy,  and  a  notice  of  termination  of 
the  letter  of  commitment. 

TamfM  Electric  proposes  that  the 
amendatory  letter  agreement  be  made 
effective  on  November  28.  1997.  and 
that  termination  of  the  letter  of 
commitment  be  made  effective  on 
December  1.  1997.  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  amendatory  letter 
agreement  and  the  notice  of  termination 
have  been  served  on  Lakeland  and  the 
Florida  Public  Service  Commission. 

Comment  date:  December  31.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Tampa  Electric  Company 

[Docket  No.  ER98-791-000) 

Take  notice  that  on  November  25. 
1997.  Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  notice  of 
termination  of  the  service  agreement 
between  Tampa  Electric  and  Heartland 
Energy  Service.  Inc.  (Heartland),  for 
non-firm  point-to-point  transmission 
service  under  Tampa  Electric's  open 
access  transmission  tariff.  Tampa 
Electric  also  tendered  for  filing  a  revised 
tariff  sheet  showing  the  change  to  the 
index  of  customers  under  the  tariff. 

Tampa  Electric  proposes  that  the 
termination  and  the  tariff  sheet  be  made 
effective  on  November  25. 1997.  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  have  been  served 
on  Heartland  and  the  Florida  Ihiblic 
Service  Commission. 


Comment  date:  December  31.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Ediaon  Source 

[Docket  No.  ER9S-792-0001 

Take  notice  that  on  November  25. 
1997.  Edison  Source  (Source),  tendered 
for  filing  a  Revised  Market-Based  Rate 
Tariff.  Copies  of  the  filing  were  served 
upon  the  California  Public  Utilities 
Commission  and  customers  who  Source 
has  committed  to  sell  power  to  under 
the  Revised  Market-Based  Rate  Tariff. 

Comment  date:  December  31.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Delhi  Energy  Senricw,  Inc. 

[Docket  No.  ER98-793-000) 

Take  notice  that  on  November  24. 
1997.  Delhi  Energy  Services,  Inc.  (DESI), 
tendered  for  filing  a  notice  of 
cancellation  of  DESI's  Rate  Schedule 
FERC  No.  1  to  be  effective  November  24, 
1997. 

Comment  date:  December  31 .  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Delmarva  Power  k  Light  Company 
[DockM  No.  ER9»-794-000| 

Take  notice  that  on  November  25, 
1997.  Delmarva  Power  &  Light 
Company,  tendered  for  filing  executed 
umbrella  service  agreements  with 
Nor  Am  Energy  Management.  Inc.. 
Columbia  Power  Marketing  Corporation. 
NESI  Power  Marketing.  Inc..  and  NP 
Energy  Inc..  under  Delmarva's  market 
rate  sales  tariff,  FERC  Electric  Tariff. 
Original  Volume  No.  14,  filed  by 
Delmarva  in  Docket  No.  ER96-2571- 
000. 

Comment  date:  December  31. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER9a-79&-000| 

Take  notice  that  on  November  25, 
1997.  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing  a  Transmission  Service 
Agreement  between  itself  and  Avista 
Energy  Inc..  (Avista).  The  Transmission 
Service  Agreement  allows  to  receive 
transmission  service  under  Wisconsin 
Electric's  FERC  Electric  Tariff.  Volume 
No.  7,  which  is  pending  Commission 
consideration  in  Docket  No.  OA97-578. 

Wisconsin  Electric  requests  an 
effective  date  coincident  with  its  filing 
and  waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  for 
economic  transactions  as  they  appear. 
Copies  of  the  filing  have  been  served  on 
Avista,  the  Public  Service  Commission 


of  Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  December  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

[Docket  No.  ER9S-«22-000| 

Take  notice  that  on  November  26. 
1997,  Ohio  Edison  Company  tendered 
for  filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company.  Service 
Agreements  with  DPL  Energy.  Inc.,  and 
CNG  Retail  Services  Corporation  under 
Ohio  Edison's  Power  Sales  Tariff.  This 
filing  is  made  pursuant  to  Section  205 
of  the  Federal  Power  Act. 

Comment  date:  December  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rides  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the  ~ 
Commission  and  are  available  for  public 
inspection. 
Loto  D.  Caahell. 
Secretary. 

|FR  Doc.  97-33562  Filed  12-23-07: 8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  EO9e-1»-000,  el  al.] 

Ogden  Energy  China  (Alpha)  Ltd..  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Rlings 

December  15. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Ogden  Energy  China  (Alpha)  Ltd. 

(Docket  No.  EG9»-16-000] 

On  December  5, 1997.  Ogden  Energy 
China  (Alpha)  Ltd.  (OECA)  filed  with 
the  Federal  Energy  Regulatory 
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Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Reflations. 

OECA  will  own  a  sixty  percent  equity 
interest  in  a  24  MW  eligible  facility 
located  in  Linan  Municipality,  Zhejiang 
Province,  People's  Republic  of  China. 
OECA  states  that  it  will  be  engaged 
direcdy  and  exclusively  in  the  business 
of  owning  and/or  operating  all  or  part  of 
one  of  more  eligible  facilities  (as  defined 
in  Section  32(aMl)  of  the  Public  Utility 
Holding  Company  Act)  and  selling 
electricity  at  wholesale  to  the  Linan 
Power  Bureau  and  at  retail  to  consimiers 
none  of  which  will  be  located  within 
the  United  States. 

Comment  date:  January  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Monmouth  Energy.  Inc. 

[Docket  No.  EC98-1 7-0001 

On  December  8, 1997,  Monmouth 
Energy.  Inc.  (Monmouth),  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Monmouth  is  a  New  Jersey 
corporation  and  a  wholly-owned 
subsidiary  of  DQE  Energy  Services,  Inc. 
Monmouth's  facility  is  capable  of 
producing  a  nominal  10.0  MW  of  power 
from  approximately  5.9  million 
standard  cubic  feet  a  day  (dry  basis)  of 
landfill  gas.  Monmouth  states  that  no 
rate  or  charge  in  connection  with  this 
Cacility  was  in  effect  under  the  laws  of 
any  state  as  of  October  24,  1992  or  any 
time  thereafter.  Monmouth  further  states 
that  copies  of  the  application  were 
served  upon,  the  Securities  and 
Exchange  Conunission,  the  New  Jersey 
Board  of  Public  Utilities,  and  Jersey 
Central  Power  and  Light  Co. 

Comment  date:  January  2, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Ogden  Energy  China  (Gamma)  Ltd. 

(Docket  No.  EG9ft-18-000) 

On  December  8, 1997,  Ogden  Energy 
China  (Gamma)  Ltd.  (OECG),  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 


OECG  will  own  a  sixty  percent  equity 
interest  in  a  24  MW  eligible  facility 
located  in  Taixing  City,  Jiangsu 
Province,  People's  Republic  of  China. 
OECG  states  that  it  will  be  engaged 
directly  and  exclusively  in  the  business 
of  owning  and/or  operating  all  or  part  of 
one  of  more  eligible  facilities  (as  defined 
in  Section  32(a)(1)  of  the  Public  Utility 
Holding  Company  Act)  and  selling 
electricity  at  wholesale  to  the  Taixing 
City  Power  Bureau  and  at  retail  to 
consumers  none  of  which  will  be 
located  within  the  United  States. 

Comment  date:  January  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Ogden  Enei^  China  (DelU)  Ltd. 

[Docket  No.  EG98-l»-000] 

On  December  8, 1997,  Ogden  Energy 
China  (Delta)  Ltd.  (OECA).  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

OECA  will  own  a  sixty  percent  equity 
interest  in  a  24  MW  eligible  facility 
located  in  Taixing  City,  Jiangsu 
Province,  People's  Republic  of  China. 
OECA  states  that  it  will  be  engaged 
directly  and  exclusively  in  the  business 
of  owning  and/or  operating  all  or  part  of 
one  of  more  eligible  facilities  (as  defined 
in  Section  32(a)(1)  of  the  Public  Utility 
Holding  Company  Act)  and  selling 
electricity  at  wholesale  to  the  Taixing 
City  Power  Bureau  and  at  retail  to 
consumers  none  of  which  will  be 
located  within  the  United  States. 

Comment  date:  January  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  San  Francisco  Bay  Area  Rapid 
Transit  District,  an  Agency  of  the  State 
of  Califoraie  v.  Pacific  Gas  and  Electric 
Company  a  Corporation,  and  California 
Independent  Syston  Operator 
Corporation,  a  Corporation 

(Docket  No.  EL98-10-000J 

Take  notice  that  on  November  28, 
1997,  San  Francisco  Bay  Area  Rapid 
Transit  District  (BART)  tendered  for 
filing  a  complaint  seeking  an  order  of 
the  Commission  directing  Pacific  Gas 
and  Electric  Company  to  (1)  enter  into 
a  long-term  network  transmission 
agreement  in  compliance  with  the 
Commission's  Orders  Nos.  888  and  888- 


A  and  PG*E's  open-access  transmission 
tariff  (OATT),  and  (2)  to  cease  its 
discriminatory  treatment  of  BART  in 
refusing  to  enter  into  a  network 
transmission  agreement  for  the  delivery 
of  Federal  preference  power  to  BART 
and  in  asserting,  contrary  to 
Commission  Order  No.  888-A  that 
BART  is  not  an  eligible  customer 
entitied  to  network  transmission  service 
under  PG&E's  OATT. 

Comment  date:  January  14, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  be  due  on  or  before 
January  14, 1998. 

6.  Portland  General  Electric  Company 

[EkxJcet  No.  ERg6-333-001) 

Take  notice  that  on  December  3, 1997. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  revised  tariff 
sheets  to  its  open  access  transmission 
tariff  (PGE-8)  in  Docket  No.  OA96-137 
as  ordered  by  the  Commission  in  Docket 
No.  ER96-333-000.  The  revised  tariff 
sheets  reflect  changes  to  PGE's 
Schedules  2,  7,  8,  9  and  Attachment  H 
to  unbundle  the  charge  for  Reactive 
Power  Supply  and  Voltage  Control  from 
Generation  Sources  from  the  base 
transmission  rates. 

PGE  respectfully  requests  that  the 
Commission  grant  a  waiver  of  the 
applicable  notice  requirements  of  18 
CFR  Section  35.3  to  allow  the  revised 
tariff  sheets  to  become  effective  July  9, 
1996. 

Copies  of  this  filing  were  served  upon 
entities  noted  in  the  filing  letter. 

Comment  date:  December  29,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Interstate  Power  Company 

[Docket  No.  ER97-2667-O00] 
Take  notice  that  on  November  26, 

1997,  Interstate  Power  Company 

tendered  for  filing  a  Notice  of 

Withdrawal  in  the  above-referenced 

docket 
Comment  date:  December  29. 1997.  id 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

8.  PECO  Energy  Company 

[Doclcet  No.  ER9»-2S-001| 

Take  notice  that  on  December  5,  1997. 
PECO  Energy  Company  filed  a 
compliance  filing  in  the  above- 
captioned  docket  consisting  of  clean 
and  redlined  version  of  First  Revised 
Sheet  No.  13  to  its  Form  of  Installed 
Capacity  Obligation  Allocation 
Agreement  filed  in  this  docket  on 
October  3,  1997. 

Copies  of  this  compliance  filing  are 
being  served  on  all  parties  on  the 
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official  aervice  list  compiled  by  the 
Sacretary  for  this  proceeding. 

Comment  date:  I>ecember  29,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  MiUeanimn  Power  Partnera.  LP. 

(Docket  No.  ER0S-«3O-OOO| 

Take  notice  that  on  November  26, 
1997.  Millennium  Power  Partners.  L.P. 
(Millennium),  submitted  for  filing. 
punuant  to  Section  205  of  the  Federal 
Power  Act.  and  Part  35  of  the 
Commission's  Regulations,  a  Petition  for 
authorization  to  make  sales  of  capacity 
and  energy  at  market-based  rates  from  a 
propoaed  nominal  360  MW  natural  gas- 
fired.  combined  cycle  power  plant  (the 
Millennium  project)  in  the  Town  of 
Charlton.  Massachusetts.  A  new  115  kV 
interconnection  line  extending  from  the 
switchyard  at  the  proposed  site  to 
transmission  lines  owned  by  New 
England  Power  Service  Company  will 
serve  to  connect  the  project  to  the 
regional  grid.  The  project,  which  will  be 
a  merchant  plant,  is  expected  to 
commence  commercial  operation  in  the 
year  2000. 

Cominent  date:  December  29. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southern  California  Edison 
Company 

(Docket  No.  ERAS- 1036-000) 

Take  notice  that  on  December  1 1 , 
1997,  Southern  California  Edison 
Company  (Edison)  tendered  for  filing 
the  Edison-Anaheim  1997  Restructuring 
Agreement  (Restructuring  Agreement) 
between  Edison  and  the  City  of 
Anaheim,  California  (Anaheim),  and  a 
Notice  of  Cancellation  of  various 
agreements  and  rate  schedules 
applicable  to  Anaheim.  Included  in  the 
Riastructuring  Agreement  as  Appendices 
B.  C.  D,  and  E  an:  the  Edison-Anaheim 
Interconnection  Agreement, 
Amendment  No.  1  to  the  Edison- 
Anaheim  San  Onofre  Nuclear 
Generating  Station  Firm  Transmiaaion 
Service  Agreement.  Amendment  No.  1 
to  the  Edison- Anaheim  1995  San  )uan 
Unit  4  Firm  Transmission  Service 
Agreement,  and  the  Edison- Anaheim 
Four  Comers-Mead  Firm  Transmission 
Service  Agreement. 

The  Restructuring  Agreement  is  the 
result  of  negotiations  between  Edison 
and  Anaheim  to  modify  existing 
contracts  to  accommodate  the  emerging 
Independent  System  Operator  (ISO)/ 
Power  Exchange  market  structure.  The 
Restructuring  Agreement  significantly 
simplifies  the  existing  operational 
arrangements  between  Edison  and 
Anaheim.  In  addition,  the  Restructuring 


_  It  provides  for  cancellation  of 

existing  bundled  aarvioe  anangemenu 
and  obligations  between  Edison  and 
Anaheim.  Edison  is  requesting  that  the 
Restructuring  Aoeement  become 
effective  on  Uie  dMe  the  ISO  assumes 
operational  control  of  Edison's 
transmission  facilities. 

Copies  of  this  filing  wera  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  December  29,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  ^ 

iD. 


Secretary. 

IFR  Doc  97-33563  Filed  12-23-97;  8:45  am) 
i  oooa  fnr-at-r 


DEPARTMEMT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

Allegheny  Hydro  No.  6  and  9  LP  and 
Connecticut  National  Bank;  Notice  of 
Availability  of  Dran  Environmental 


[Protect  No.  30M-04f) 

December  18.  1997. 

A  draft  environmental  assessment 
(EA)  is  available  for  public  review.  The 
draft  EA  analyzes  the  enviroiunental 
impacts  of  installing  15-inch 
fiashboards  on  the  top  of  Lock  and  Dam 
9.  part  of  the  Allegheny  River  Lock  and 
Dam  8  and  9  Hydroelectric  Project  No. 
3021-048.  The  Commission  is 
considering  requiring  fiashboards,  from 
about  May  1  through  October  31  each 
year,  to  rectify  project-induced  lower 
water  levels  and  associated  impacts  to 
recreational  boating  in  the  Lock  and 
Dam  9  pool.  The  draft  EA  contains 


Commission  stafTs  preliminary  analysis 
that  15- inch  fiashbcMrds  are  needed  and 
installation  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  The  Allegheny  River  Lock 
and  Dam  8  and  9  Project  is  on  the 
Allegheny  River  near  the  City  of 
Kittanning,  in  Armstrong  County, 
Pennsylvania. 

The  draft  EA  was  written  by  sta£f  in 
the  Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  draft  EA  can  be  obtained 
by  calling  the  Commission's  Public 
Reference  Room  at  (202)  208-1371. 

Please  submit  any  comments  on  the 
draft  EA  within  60  days  from  the  date 
of  this  notice.  Any  comments, 
conclusions,  or  recommendations  that 
draw  upon  studies,  reports,  or  other 
working  papera  of  substance  should  be 
supported  by  appropriate 
documentation.  Comments  should  be 
addressed  to:  Ms.  Lois  D.  Cashell, 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street  N.E., 
Washington.  DC  20426.  Please  affix 
Project  No.  3021-048  to  all  comments. 
Loto  D.  Cashell. 
Secretary. 

(FR  Doc.  97-33515  Filed  12-23-97;  8:45  am) 
1 0001  snT-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT»-4)0229:  FRL-6782-5] 

TRI;  Alternate  Thraahold  for  Low 
Annual  Reportable  Amounts;  Agency 
Information  Collection  Activities; 
Propoaed  Renewal  and  Request  for 
Comment 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


t:  In  compliance  with  the 
Paperwork  Reduction  Act.  this  notice 
announces  that  EPA  is  planning  to 
submit  the  following  continuing 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  the  procedures 
described  in  5  CFR  1320.12.  Before 
submitting  the  following  ICR  to  OMB  for 
review  and  reapproval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
information  collection,  which  is  briefly 
described  below.  The  ICR  is  a 
continuing  ICR  entitled  "Alternate 
Threshold  for  Low  Annual  Reportable 
AmounU.  "  EPA  ICR  No.  1704.05,  OMB 
No.  2070-0143.  This  ICR  covere  the 
reporting  and  recordkeeping 
requirements  associated  with  reporting 
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under  the  alternate  threshold  for 
reporting  to  the  Toxic  Release  Inventory 
(TRI),  which  appear  at  40  CFR  part  372. 
An  Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9. 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  23, 
1998. 

ADDRESSES:  Each  comments  must  bear 
the  docket  control  number  "OPPTS- 
00229"  and  administrative  record 
number  187.  All  comments  should  be 
sent  in  triplicate  to:  OPPT  Document 
Control  Officer  (7407),  Office  of 
Pollution  Prevention  emd  Toxics. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Room  G-099,  East  Tower. 
Washington.  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  to:  oppt. 
ncicOepamail.ep.gov.  Follow  the 
instructions  under  Unit  III.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

All  comments  which  contains 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  be  also 
be  submitted  and  will  be  placed  in  the 
public  record  for  this  document. 
Persons  submitting  information  on  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  asset 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  cleiim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentialify 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Susan  B. 
Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  of  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460, 
Telephone:  202-554-1404,  TDD:  202- 
554-0551,  e-mail:  TSCA- 
Hotline@epamail.epa.gov.  For  technical 
information  contact:  Tim  Crawford, 
Environmental  Assistance  Division 
(7408).  Office  of  PolluUon  PrevenUon 
and  Toxics.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC  20460.  Telephone:  202-260-1715; 


Fax:  202-401-8142;  e-mail: 
crawford.tim@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

Internet 

Electronic  copies  of  the  ICR  are 
available  from  the  EPA  Home  Page  at 
the  Federal  Register — Environmental 
Documents  entry  for  this  dociunent 
under  "Laws  and  Regulations"  (http7/ 
www.epa.gov/fedrgstr/).  An  electronic 
copy  of  the  collection  instrument 
referenced  in  this  ICR  and  instructions 
for  its  completion  is  available  at 
http://www.epa.gov/opptintr/afi^. 

Fax-on-Demand 

Using  a  fexphone  call  202-401-0527 
and  select  item  4056  for  a  copy  of  the 
ICR  and  item  number  4049  for  a  copy 
of  an  interim  report  on  Form  A. 

L  Background 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those 
chemical  &cilities  that  manufacture, 
process  or  otherwise  use  certain  toxic 
chemicals  listed  on  the  Toxic  Release 
Inventory  (TRI)  and  which  are  required, 
under  section  313  of  the  Emergency 
Planning  and  Communify  Right-to- 
Know  Act  of  1986  (EPCRA),  to  report 
annually  to  EPA  their  environmental 
releases  of  such  chemicals. 

For  the  collection  of  information 
addressed  in  this  notice,  EPA  would 
like  to  solicit  comments  to: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used. 

3.  Enhance  the  qualify,  utilify,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
c6Ilection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

n.  Information  Collection 

EPA  is  seeking  comments  on  the 
following  ICR,  as  well  as  the  Agency's 
intention  to  renew  the  corresponding 
OMB  approval,  which  is  currently 
scheduled  to  expire  on  May  31,  1998. 

Title:  Alternate  Threshold  for  Low 
Annual  Reportable  Amounts. 


ICR  Numbers:  EPA  ICR  No.  1704.04, 
OMB  No.  2070-0143. 

Abstract:  EPCRA  section  313  requires 
certain  facilities  manufacturing, 
processing,  or  otherwise  using  certain 
toxic  chemicals  in  excess  of  specified 
threshold  quantities  to  report  their 
environmental  releases  of  such 
chemicals  annually.  Each  such  facilify 
must  file  a  separate  report  for  each  such 
chemical. 

In  accordance  with  the  authorify  in 
EPCRA.  EPA  has  established  an 
alternate  threshold  for  those  facilities 
with  low  amounts  of  a  listed  toxic 
chemical  in  wastes.  A  Cacilify  that 
otherwise  meets  the  ciirrent  reporting 
thresholds  but  estimates  that  the  total 
amount  of  the  chemical  in  total  waste 
does  not  exceed  500  pounds  per  year, 
and  that  the  chemical  manufiactured, 
processed,  or  otherwise  used  in  a 
amount  not  exceeding  1  million  pounds 
during  the  reporting  year,  can  take 
advantage  of  reporting  under  the 
alternate  threshold  option  for  that 
chemical  for  that  reporting  year. 

Each  qualifying  facility  that  chooses 
to  apply  the  revised  threshold  must  file 
the  Form  A  (EPA  Form  9350-2)  in  lieu 
of  a  complete  TRI  reporting  Form  R 
(EPA  Form  9350-1).  In  submitting  the 
Form  A,  the  facility  certifies  that  the 
sum  of  the  amount  of  the  EPCRA  section 
313  chemical  in  wastes  did  not  exceed 
500  pounds  of  the  reporting  year,  and 
that  the  chemical  was  manufactured, 
processed,  or  otherwise  used  in  an 
amount  not  exceeding  1  million  pounds 
during  the  reporting  year.  Use  of  the 
Form  A  in  place  of  the  Form  R 
represents  a  substantial  savings  to 
respondents,  both  in  burden  hours  and 
in  labor  costs. 

The  primary  function  served  by  the 
submission  of  the  Form  A  is  to  satisfy 
the  statutory  requirement  to  maintain 
reporting  on  a  substantial  majorify  of 
releases  for  all  listed  chemicals.  Without 
the  Form  A,  users  of  TRI  data  would  not 
have  access  to  any  information  on  these 
chemicals.  The  Form  A  also  serves  as  a 
de  facto  range  report,  which  is  useful  to 
any  party  interested  in  amounts  being 
handled  at  a  particular  facility  or  for 
broader  statistical  purposes. 
Additionally,  the  Form  A  provides 
compliance  monitoring  and 
enforcement  programs  and  other 
interested  parties  with  a  means  to  track 
chemical  management  activities  and 
verify  overall  compliance  with  the  rule. 
Responses  to  this  collection  of 
information  are  mandatory  (see  40  CFR 
part  372)  and  facilities  subject  to 
reporting  must  either  submit  a  Form  A 
or  a  Form  R. 

Burden  Stateinent:  The  burden  to 
respondents  for  complying  with  this  ICR 
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is  Mtimated  to  total  991,000  hours  per 
year  with  an  annual  cost  of  $61.9 
million.  These  totals  are  based  on  an 
average  burden  of  34.6  hours  per 
response  for  an  estimated  14,453 
respondents  making  one  response 
aiuiually.  These  estimates  include  the 
time  needed  to  determine  applicability: 
review  instructions;  develop,  acquire, 
install  and  utilize  technology  and 
systems  for  the  purpoeea  of  collecting, 
validating  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  The  use  of 
Form  A  may  save  reporting  facilities  a 
total  of  up  to  500,000  hours  and  $30 
million  per  year,  compared  to  the  cost 
of  reporting  on  Form  R. 

m.  Public  Record  and  Electronic 
Submiaaions 

The  official  record  for  this  document 
as  well  as  the  pubic  version,  has  been 
established  for  this  document  under 
docket  control  number  "OPPTS-00229" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record. 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  htim  1 2  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
rulemaking  record  is  located  in  the 
TSCA  Nonconfidential  Information 
Center,  Rm.  NE-B607.  401  M  St.,  SW., 
Washington,  DC. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
oppt.ncicAepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPPTS- 
00229"  and  administrative  control 
number  187.  Electronic  comments  on 
this  document  may  be  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection; 
information  collection  requests; 
reporting  and  recordkeeping. 


Dated:  Decambor  IS,  1M7. 
Sosan  H.  WayUnd, 

Acting  Assistant  Administrator  for 
Prevention,  Petticides  and  Toxic  Substances. 

(PR  Doc.  97-3345S  Filad  12-2^-97:  8:45  am| 

BNJJNO  COOK  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6940-2) 

Proposed  Sttlementt;  PefUtlons  tor 
Review  of  "National  Emission 
Standards  for  Hazardous  Air 
Pollutants;  Rnal  Standards  for 
Hazardous  Air  Pollutant  Emissions 
From  Wood  Furniture  Manufacturing 
OpsrMions" 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlements; 
request  for  public  comment 

SUMMARY!  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  ("the  Act"), 
notice  is  hereby  given  of  three  proposed 
settlement  agreements  regarding  the 
following  petitions  for  review:  Chemical 
Manufacturers  Association  v.  EPA.  No. 
96-1031  (DC.  Cir.):  Halogenated 
Solvents  Industry  Alliance.  Inc.  v.  EPA, 
No.  96-1036  (D.C.  Cir.};  and  Society  of 
the  Plastics  Industry,  Inc..  v.  Browner. 
No.  96-1038  (D.C.  Cir.).  Each  petition 
seeks  judicial  review  under  section 
307(b)  of  the  Act  of  the  final  rule 
entitled,  "National  Emission  Standards 
for  Hazardous  Air  Pollutants:  Final 
Standards  for  Hazardous  Air  Pollutant 
Emissions  from  Wood  Furniture 
Manufacturing  Operations,"  60  FR 
62930  (Dec.  7, 1995)  ("Wood  Furniture 
NESHAP"),  promulgated  by  the  United 
States  Environmental  Protection  Agency 
("EPA"),  respondent,  and  codified  at  40 
CFR  part  63.  subpart  J). 

There  is  a  separate  proposed 
settlement  agreement  ("PSA")  for  each 
petition  for  review,  which  addresses  the 
specific  issues  raised  by  the  respective 
petitioner.  For  convenience  of  interested 
parties,  following  is  a  brief  summary  of 
some  of  the  key  points  of  each  PSA: 
however,  interested  parties  are  strongly 
encouraged  to  obtain  a  copy  of  the  PSAs 
to  discern  for  themselves  the  full  scope  » 
of  the  proposed  settlements  instead  of 
relying  solely  on  the  summaries  below. 

The  PSA  between  EPA  and  the 
Chemical  Manufacturers  Association 
requires  EPA  to  conduct  notice  and 
comment  rulemaldng  proposing  that 
certain  glycol  ethers  be  removed  from 
Table  6  of  the  Wood  Furniture  NESHAP 
and  that  the  de  minimis  value  in  Table 
6  for  2-ethoxy  ethyl  acetate  be  revised 
to  read  10.0  tons/year. 


The  PSA  between  EPA  and  the 
Halogenated  Solvents  Industry  Alliance 
would  require  EPA:  (1)  to  conduct 
notice-and-comment  rulemaking  in 
accordance  with  section  307(d)  of  the 
Act  proposing  that  perchloroethylene 
and  trichloroethylene  be  deleted  bom 
Table  4  of  the  Wood  Fumittuv  NESHAP; 
and  (2)  to  give  great  weight  to  the 
recommendations  of  the  Science  Panel 
regarding  whether  a  reassessment  of  the 
cancer  hazard  for  methylene  chloride 
should  be  undertaken  based  on  the 
current  state-of-the-science.  This  PSA 
also  requires  EPA  to  conduct  additional 
notice  and  comment  rulemaking  with 
respect  to  methylene  chloride  if 
methylene  chloride  is  reassessed  and 
certain  findings  are  made  as  a  residt  of 
that  reassessment. 

The  PSA  between  the  Society  of  the 
Plastics  Industry  and  EPA  would 
require  EPA  to  propose  technical 
amendments  to  the  Wood  Furniture 
NESHAP  that  would  remove  the 
subheadings  of  "Nonthreshold 
Pollutants,"  "High-Concern  Pollutants." 
and  "Unrankable  Pollutants"  in  Table  6 
of  the  Wood  Furniture  NESHAP  and  to 
remove  footnote  "a"  to  Table  6.  on  the 
grounds  that  the  subheadings  and 
footnote  are  unnecessary  because  no 
subcategories  of  pollutants  are  created 
in  Table  6. 

Each  of  the  proposed  settlement 
agreements  would  require  EPA  to  sign  a 
notice  of  proposed  rulemaking  regarding 
the  above  amendments  no  later  than  six 
(6)  months  after  the  date  the  settlement 
agreement  is  signed,  and  a  notice  of 
final  rulemaking  no  later  than  twelve 
(12)  months  after  the  date  the  settlement 
agreement  is  signed. 

Notice  of  Proposed  Settlement 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
document,  the  Agency  will  receive 
written  comments  relating  to  the 
settlement  from  persons  who  were  not 
named  as  parties  to  the  litigation  in 
question.  EPA  or  the  Department  of 
Justice  may  withhold  or  withdraw 
consent  to  the  proposed  settlement  if 
the  comments  disclose  facts  or 
circumstances  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Act.  Copies  of  the 
proposed  settlement  agreements  may  be 
requested  from  Phyllis  Cochran.  Air  and 
Radiation  Division  (2344),  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington.  D.C.  20460,  (202)  260- 
7606.  or  by  e-mail  at 
COCH- 

RAN.PHYLUS«EPAMAIL.EPA.GOV. 
Written  comments  should  be  sent  to  Jon 
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Devine  at  the  above  address  and  must  be 
submitted  on  or  before  January  23, 1998. 

Dated:  September  12. 1997. 
ScottCFtellon. 

Principal  Deputy  General  Counsel. 

(FR  Doc.  97-33612  Filed  12-23-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

[ER-fRL-6487-6] 

Environmental  Impact  Statemants; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  December  15, 1997  Through 
December  19, 1997 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  970483.  Draft  EIS,  FAA,  FL, 
Miami  International  Airport  Master 
Plan  Update  for  the  Proposed  New 
Runway,  Funding  and  COE  Section 
404  Permit,  Miami-Dade  County,  FL, 
Due:  February  20. 1998,  Contact:  Bart 
Vemace.  P.E.  (407)  812-6331. 

EIS  No.  970484.  Draft  Supplement.  COE. 
CA,  Napa  River  and  Napa  Creek  Flood 
Protection  Project,  New  Information, 
City  of  Napa,  Najja  County.  CA,  Due: 
February  06, 1998,  Contact:  Thomas 
Bonetti  (916)  557-6727. 

EIS  No.  970485.  Draft  EIS,  AFS,  AK. 
Cascade  Point  Access  Road. 
Construction,  Maintenance  and 
Operation,  Road  Easement  within 
National  Forest  System  land  in  the 
vicinity  of  Echo  Cove,  EPA  Permit, 
COE  Sections  10  and  404  Permits, 
Juneau,  AK,  Due:  February  06, 1998, 
Contact:  Jennett  de  Leeuw  (907)  586- 
8800 

EIS  No.  970486,  Final  EIS,  AFS,  WI, 
Oconto  River  Seed  Orchard  Pest 
Management  Plan,  Implementation, 
Nicolet  National  Forest,  Oconto 
County,  WI,  Due:  January  22. 1998, 
Contact:  Bill  Sery  (715)  276-7400. 

EIS  No.  970487.  Draft  EIS,  COE,  GA. 
Brunswick  Harbor  Deepening  Federal 
Navigation  Project.  Improvements, 
Brunswick.  Glynn  County.  GA,  Due: 
February  06,  1998,  Contact:  William 
G.  Bailey  (912)  652-5781. 

EIS  No.  970488,  Final  EIS,  USN,  NY, 
Naval  Weapons  Industrial  Reserve 
Plant  Calverton  Disposal  and  Reuse, 
Implementation.  Towns  of  Riverhead 
and  Brookhaven  on  Long  Island, 
Suffolk  County,  NY,  Due:  January  22, 
1998,  Contact:  Kurt  C.  Frederick  (610) 
595-0728. 
EIS  No.  970489.  DRAFT  EIS,  DOE,  KY. 
TN,  OH,  TN.  Programmatic  EIS — 


Alternative  Strategies  for  the  Long- 
Term  Management  and  Use  of 
Depleted  Uranium  Hexafluoride, 
Paducah  Site,  McCracken  County,  KY; 
Portsmouth  Site,  Pike  County,  OH; 
and  K-25  Site  on  the  Oak  Ridge 
Reservation,  Anderson  and  Roane 
Counties,  TN,  Due:  April  28, 1998, 
Contact:  Charles  E.  Bradley  (301)  903- 
4781. 
EIS  No.  970490.  Final  EIS,  FHW,  MO, 
MO-21  Corridor  Transportation 
Improvement,  between  Otto  to 
DeSoto,  Fimding,  COE  Section  404 
Permit  and  NPDES  Permit,  Jeffereon 
County,  MO,  Due:  January  22. 1998, 
Contact  Don  Newmaim  (573)  636- 
7104. 

Amended  Notices 

EIS  No.  970464,  Draft  EIS.  COE,  AZ,  Rio 
Salado  Environmental  Restoration  of 
two  Sites  along  the  Salt  River,  (1) 
Phoenix  Reach  and  (2)  Tempe  Reach, 
Feasibility  Report,  in  the  Cities  of 
Phoenix  and  Tempe,  Maricopa 
Coimty,  AZ,  Due:  January  26, 1998. 
Contact:  Alex  Watt  (213)  452-3860. 
Published  FR-12-12-97— Correction 
to  Telephone. 

Dated:  December  19, 1997. 
Anne  N.  Miller, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  97-33607  Filed  12-23-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

FRL-6941-2] 

Technical  Workshop  on  the  Potential 
for  Application  of  2,3,7,8-TCDD 
Toxicity  Equivalency  Factors  to 
Aquatic  Life  and  Wildlife 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

summary:  EPA  is  announcing  a 
workshop  to  evaluate  the  application  of 
toxicity  equivalency  factors  (TEFs)  for 
2,3,7,&-TCDD  to  the  assessment  of  risks 
bom  polychlorinated  dioxins,  furans, 
and  biphenyls  to  terrestrial  and  aquatic 
wildlife.  The  workshop  will  be  open  to 
members  of  the  public  as  observers.  The 
application  of  TEFs,  which  are  based  on 
different  experimental  systems  and 
varying  amounts  of  empirical  data,  will 
be  studied  in  the  context  of 
representative  case  studies. 
DATES:  The  workshop  will  begin  on 
Tuesday,  January  20,  1998,  at  3  p.m.  and 
end  on  Thursday,  January  22,  1998,  at 
5  p.m.  Members  of  the  public  may 
attend  as  observen. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Chicago  Hilton  and  Towers,  720  S. 
Michigan  Ave.,  Chicago,  IL  60605. 
Telephone  (312)  922^1400. 

FOR  FURTHER  MFORMATKM  CONTACT:  For 
technical  inquiries,  contact  Cynthia 
Nolt.  U.S.  EPA  Office  of  Science  Policy 
(8104R).  401  M  Street  SW.  Washington, 
DC  20460.  Telephone  (202)  564-6763. 
Eastern  Research  Group,  Inc.,  an  EPA 
contractor,  is  convening  this  woriLshop. 
To  attend  the  workshop  as  an  observer, 
contact  Eastern  Research  Group,  Inc., 
Telephone  (781)  674-7374. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  workshop  is  to  explore 
the  application  of  additivity  models  for 
polychlorinated  dioxins,  furans,  and 
biphenyls  in  problem  formulations  and 
effects  characterizations  of  ecological 
risk  assessments  for  aquatic  life  and 
avian  and  manunalian  wildlife.  In  two 
previous  workshops,  convened  by  the 
World  Health  Organization  in  August 
1996  and  June  1997.  scientific  experts 
reached  consensus  on  a  scheme  for 
prioritizing  data  sets  and  TEFs  for 
aquatic  life  and  wildlife.  This  third 
workshop  will  examine  the  use  of  a  TEF 
approach  in  effects  characterization  in 
prospective  risk  assessments,  as  well  as 
in  retrospective  risk  assessments,  where 
it  may  be  applied  as  a  diagnostic  tool  to 
assess  relative  risk. 

The  workshop  will  consist  of  three 
panels  that  are  to  address  uncertainties, 
such  as  lack  of  knowledge  and 
variability,  associated  with  WHO 
consensus  TEFs  (and  the  data  sets  for 
aquatic,  avian,  and  mammalian  wildlife 
from  which  the  TEFs  were  determined), 
in  the  context  of  two  risk  assessment 
case  studies.  The  prospective  case  study 
involves  a  risk  assessment  for  a 
hypothetical  ix)int  source  requiring  a 
wner  quality  permit  with  standards  that 
will  protect  aquatic  life  and  wildlife  at 
the  individual  and  population  levels  of 
biological  organization.  The 
retrospective  case  study  focuses  on  a 
hypothetical  freshwater  ecosystem  in 
which  scientists  have  observed 
reproductive  effects  and  have  measured 
exposures  in  both  biota  and  sediments. 
The  panels  will  relate  the  exposure 
levels  to  a  concentration  of  concern  and 
a  threshold  for  remediation. 

To  focus  the  workshop,  the 
deliberations  will  address  only 
compounds  whose  mode  of  action  is 
elicited  through  the  arylhydrocarbon 
receptor  (AhR).  The  workshop  will  not 
address  either  chemicals  with  different 
modes  of  action  or  nonchemical 
stressors.  In  addition,  the  workshop 
deliberations  will  be  restricted  to  the 
direct  effects  of  AhR  agonists,  and  will 
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not  involve  evaliuticms  of  indiract 
effects. 

Each  panel  will  be  composed  of 
experts  Crom  the  public  and  private 
sector.  They  will  use  the  two  case 
studies  to  evaluate  how  the  nature  and 
extent  of  uncertainties  associated  with 
the  TEF  approach  and  with  associated 
data  sets  can  have  varying  implications 
in  different  types  of  risk  assessments. 
The  results  of  the  workshop  wrill  be 
compiled  and  summarized  by  Eastern 
Research  Croup  in  a  workshop  report. 
The  availability  of  this  workshop  report 
will  be  announced  in  a  future  Federal 
'  document. 


Dated:  Dacambw  19. 1997. 
WlUiaa  H.  Farland. 

Director,  Natioital  Center  for  EnviroamentaJ 
Assessment. 
|FR  Doc.  97-3373e  Piled  12-23-97:  8:45  ami 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRI-6941-1] 

Technical  Workshop  on  Drake  8Ha 
Incinerator  Risk  Issues 

AQINCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 


f:  EPA  is  announcing  a 
workshop  convened  by  Eastern 
Research  Croup,  Inc..  an  EPA 
contractor,  for  scientific  peer  review  of 
the  EPA  draft  risk  assessment  for  the 
Drake  Chemical  Superfund  Site 
Incinerator  full-scale  operation  in  Lock 
Haven.  Pennsylvania.  The  workshop 
will  be  held  in  Williamsport, 
Pennsylvania,  and  will  be  open  to 
members  of  the  public  as  obeervers.  The 
peer  review,  to  be  conducted  by         * 
scientists  from  outside  EPA.  is  being 
organized  to  assist  in  completing  the 
risk  assessment. 

DATES:  The  workshop  will  begin  on 
Thursday.  January  15.  1998  at  12  Noon 
and  end  on  Friday,  January  16.  1998  at 
12:30  p.m.  Members  of  the  public  may 
attend  as  observers. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Cienetti  Hotel  &  Conference  Center. 
200  West  4th  Street.  Williamsport. 
Pennsylvania  17701.  Since  seating 
capacity  is  limited,  please  contact 
Eastern  Research  Croup.  Inc.,  Tel.:  (781) 
674-7374,  by  January  9,  1998  to  attend 
the  workshop  as  an  observer. 
FOR  FURTHER  MFORMATIOM  CONTACT:  For 
technical  inquires,  contact  Mr.  Cregg 
Crystall.  U.S.  EPA  Region  III.  841 
Chestnut  Street.  Philadelphia.  PA 
19107.  Tel.:  (215)  566-3207.  Copies  of 


the  draft  risk  assessment  will  be 
available  for  inspection  in  the  EPA 
Region  III  Library.  Philadelphia,  PA, 
and  the  EPA  Headquarters  Information 
Resources  Center,  Washington  DC.  In 
addition,  the  draft  risk  assessment  will 
be  available  for  insp>ection  In:  the  Ross 
Public  Library.  West  Main  Street.  Lock 
Haven.  PA,  17745;  the  Stevenson 
Library.  Lock  Haven  University.  Lock 
Haven  PA.  17745;  and  the  Lock  Haven 
City  Hall.  20  East  Church  Street,  Lock 
Haven.  PA.  17745.  Inquiries  concerning 
additional  opportunities  for  document 
laview  should  be  directed  to  Mr. 
Crystall. 

SUPPLEMENTARY  INFORMATION:  While 
operational,  the  Drake  Chemical 
Company  in  Lock  Haven.  Pennsylvania 
was  sited  numerous  times  by  State  end 
Federal  agencies  for  violating 
environmental  and  health  and  safety 
regulations.  In  1982  as  a  zesponse  to  the 
Company's  noncompliance  with 
environmental  regulations.  EPA  Region 
ni  undertook  emergency  removal 
actions.  These  actions  included  removal 
sod  disposal  of  surface  drums,  surface 
sludgaa.  and  liquids  contained  in 
process  and  storage  tanks,  and 
placement  of  fences  around  the 
property.  Additional  remediation 
actions  have  twen  ooadycted  in  seversl 
phases  since  then.  Phese  I  remedial 
activities  included  the  remediation  of  a 
leachate  stream  draining  into  Bald  Eagle 
Creek.  Phase  II  included  drainage  and 
removal  of  materials  from  two  lined 
Lagoons,  and  demolition  and  removal  of 
the  on-site  buildings.  Subsequent 
studies  conducted  at  the  site  indicated 
that  the  remaining  contamination  in 
soils  presented  a  senous  threat  to  the 
environment  and  human  health.  The 
1988  Record  of  Decision  concluded  that 
the  remaining  site  wastes, 
spproximately  200,000  cubic  yards  of 
contaminated  site  soils,  sediments,  and 
sludges  from  the  on-site  lagoons,  should 
be  excavated  and  treated  on-site  in  a 
high  temperature  incinerator.  The 
excavated  soils  would  be  stockpiled 
temporarily,  remediated  in  an  on-site 
rotary  kiln  incinerator,  then  returned  to 
the  site.  After  all  the  contaminated  soil 
had  been  remediated,  the  incinerator 
would  be  dismantled  and  removed  from 
the  site. 

Prior  to  full-scale  operation,  a  trial 
bum  process  was  conducted  to  ensure 
incinerator  equipment  functioned 
according  to  operational  and  safety 
specifications.  Prior  to  conducting  this 
evaluation.  EPA  Region  III  prepared  a 
trial  burn  process  risk  assessment  (June, 
1996).  The  trial  bum  process  risk 
assessment  was  developed  using 
approximated  data  drawn  from  site  soil 

/ 


samples,  anticipated  soil  feed  rates, 
incinerator  design  parameters,  and 
emissions  data  from  other  incinerators. 
Results  of  the  trial  bum  risk  assessment 
were  presented  during  a  public  meeting 
held  in  September  1996.  The  trial  bum 
process  was  conducted  in  January  and 
February  1997. 

Most  recently,  EPA  Region  III 
developed  a  full-scale  operation  risk 
assessment  by  utilizing  actual  data 
collected  during  the  trial  bum  process. 
The  resulting  Draft  Drake  Chemical  Site 
Incinerator  Full-Scale  Operation  Risk 
Assessment  (November  1997)  is  the 
snbfect  of  the  current  poer  review. 

For  the  current  review,  EPA  is 
inviting  a  panel  of  14  independent 
scientists  from  the  fields  of  toxicology, 
environmental  fate  and  transport, 
combustion  engineering,  atmospheric 
modeling,  exposure  saseisment.  and 
ecological  assessment.  These  scientists 
will  focus  on  the  scientific  data, 
methods,  and  analyses,  along  with  the 
assumptions  and  uncertainties  that  are 
associated  with  full-scale  operation  risk 
estimates.  Following  the  workshop,  EPA 
will  consider  the  scientist's  individual 
recommendations  in  completing  the  risk 
assessment.  The  risk  assessment 
doctunents  imdergoing  review  relate 
only  to  scientific  issues.  Although  the 
completed  risk  assessment  will  be  one 
of  the  factors  considered  in  making 
future  decisions  for  the  Drake  Chemical 
site,  these  decisions  and  other  risk 
management  issues  will  not  l>e  a  part  of 
the  peer  review  process. 

Dated:  December  19. 1997. 

WiUiam  H.  FarUnd. 

Director,  National  Center  for  Environmental 
Asaenment. 

(PR  Doc.  97-33735  Filed  12-23-97;  8:45  am) 

SHJJNO  OOOC:  tStO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6940-01] 

Notice  Of  Open  Meeting  of  the 
Environmental  Financial  Advisory 
Board  on  February  10-11, 1998 

The  Environmental  Protection 
Agency's  (EPA)  Environmental 
Financial  Advisory  Board  (EFAB)  will 
hold  an  open  meeting  of  the  full  Board 
on  February  10-11,  1998.  The  meeting 
will  be  held  at  the  National  Press  Club, 
13th  Floor  in  the  Holeman  Lounge,  14th 
and  F  StreeU,  NW,  Washington.  DC.  The 
February  10  session  will  run  from  9  am 
to  5  pm.  while  the  February  11  session 
will  run  from  8:15  am  to  11  am. 

EFAB  is  chartered  with  providing 
analysis  and  advice  to  the  EPA 
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Administrator  on  environmental 
finance.  The  purpose  of  this  meeting  is 
to  discuss  work  products  under  EFAB's 
current  strategic  action  agenda  and  to 
develop  an  action  agenda  to  direct  the 
Board's  activities  over  the  remainder  of 
this  year  and  into  1999.  Environmental 
financing  topics  expected  to  be 
discussed  include:  cost  effective 
environmental  management, 
community-based  environmental 
protection,  brownfields  redevelopment. 
Drinking  Water  State  Revolving  Funds, 
and  small  business  access  to  capital. 

The  meeting  will  be  open  to  tne 
public,  but  seating  is  limited.  For 
further  information,  please  contact 
Alecia  Crichlow,  U.S.  EPA  on  202-564- 
5188.  or  Joanne  Lynch,  U.S.  EPA  on 
202-564-4999. 

Dated:  Decemtwr  11, 1997. 
Jack  Shipley, 
Acting  Comptroller. 

IFR  Doc.  97-33610  Filed  12-23-97;  8:45  am) 
sajjwa  coos  esso  ao  m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6S39-0] 

National  Drinking  Water  Advisory 
Council  Occurrence  and  Contaminant 
Selection  Working  Group;  Notice  of 
Open  Meeting 

Under  section  10(a)(2)  of  Pub.  L.  92- 
423,  "The  Federal  Advisory  Committee 
Act,"  notice  is  hereby  given  that  a 
meeting  (via  conference  call)  of  the 
Occurrence  &  Contaminant  Selection 
Working  Group  of  the  National  Drinking 
Water  Advisory  Council  established 
under  the  Safe  Drinking  Water  Act,  as 
amended  (41  U.S.C.  S300f  et  seq.),  will 
be  held  on  January  7,  1998  from  12:30 
p.m.  to  4:30  p.m.  EST.  The  conference 
call  is  open  to  the  public,  but  due  to 
availability,  conference  lines  are  limited 
and  access  will  be  granted  on  a  first- 
come  first-served  basis. 

The  purpose  of  this  call  is  to  review 
proposed  changes  to  the  first  Drinlung 
Water  Contaminant  Candidate  List 
(CCL).  The  changes  will  be  based  on 
public  comments  and  additional 
information  received  as  a  result  of  the 
October  6, 1997  document  (62  FR 
52193)  of  the  draft  CCL.  The  Working 
Group  members  will  review  and  discuss 
the  relevant  issues  and  facts,  and 
develop  proposed  recommendations  for 
deliberation  by  th^  advisory  council. 
Therefore,  statements  will  be  taken  from 
the  public  as  time  allows. 

For  more  information,  please  contact, 
Evelyn  Washington,  Designated  Federal 
Officer,  Occurrence  &  Contaminant 


Selection  Working  Group,  U.S.  EPA, 
Office  of  Ground  Water  and  Drinldng 
Water  (4607),  401  M  Street  SW., 
Washington,  DC  20460.  The  telephone 
number  is  202-260-3029,  fax  20k;-26O- 
3762,  and  e-mail  address 
washington.evelyn9epamail.epa.gov. 

Dated:  December  18, 1997. 

Chariene  E.  Shaw, 

Designated  Federal  Officer,  National  Drinking 
Water  Advisory  Council. 

[FR  Doc.  97-33611  Filed  12-23-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6940-^ 

Science  Advisory  Board;  Notice  of 
Pul>llc  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  several 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 
are  Eastern  Time  and  all  meetings  are 
open  to  the  public,  however,  seating  is 
limited  and  available  on  a  first  come 
basis.  Documents  that  are  the  subject  of 
SAB  reviews  are  normally  available 
from  the  originating  EPA  Office  and  are 
not  available  from  the  SAB  Office. 
Public  drafts  of  SAB  reports  are 
available  to  the  Agency  and  the  public 
from  the  SAB  Office.  Details  on 
availability  are  noted  below. 

1.  Executive  Committee  (EC) 

The  Science  Advisory  Board's 
Executive  Committee  (EC)  will  meet  on 
Tuesday,  January  13, 1998,  and 
Wednesday.  Januaiy  14. 1998.  The 
meeting  will  convene  each  day  at  8:30 
a.m.,  in  the  Adminisfrator's  Conference 
Room  1103  West  Tower  of  the  U.S. 
Environmental  Protection  Agency 
Headquarters  Building,  401  M  Street, 
SW,  Washington,  DC  20460,  and  will 
adjourn  no  later  than  5:30  p.m.  on  each 
day  (Eastern  Time). 

At  this  meeting,  the  Executive 
Committee  will  receive  updates  bom  its 
committees  and  subcommittees 
summarizing  their  recent  and  planned 
activities.  As  part  of  these  updates, 
some  committees  expect  to  present  draft 
reports  for  the  Executive  Committee 
review  and  approval.  Expected  drafts 
include: 

(a)  Environmental  Engineering 
Committee 

(1)  Review  of  Pollution  Prevention 
Research  Plan 

(2)  Review  of  Surface  Impoundments 
Survey 


(b)  Int^rated  Human  Exposure 
Committee 

(1)  Update  on  Expedited  Action  on 
"Review  of  Indoor  Air  Source  Ranking 
Database" 

(2)  Commentary  on  "Importance  of 
Indoor  Air  Environments" 

Other  items  on  the  agenda  tentatively 
include,  but  are  not  limited  to,  the 
following: 

(a)  Discussion  with  Deputy 
Administrator  Fred  Hansen  on  various 
issues. 

(b)  Discussion  with  the  Acting 
Assistant  Administrator  for  Research 
and  Development,  Mr.  Henry  Longest  on 
Peer  Review  at  EPA. 

(c)  Updates  on  Activities  of  the 
Agency's  FIFRA  Scientific  Advisory 
Panel  (SAP)  and  the  Board  of  Scientific 
Coimselors  (BOSC)  and  their 
interactions  with  the  SAB. 

(d)  An  update  of  the  Futures  activities 
of  the  SAB. 

(e)  An  update  on  the  Integrated  Risk 
Project. 

(t)  A  follow-up  to  the  Board's 
Strategic  Planning  Retreat  held  in 
November  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  desiring 
additional  information  concerning  the 
meeting  or  who  wish  to  submit 
comments  should  contact  Dr.  Donald  G. 
Barnes,  Designated  Federal  Official  for 
the  Executive  Committee,  Science 
Advisory  Board  (1400),  U.S.  EPA,  401  M 
Street,  SW,  Washington,  DC  20460, 
telephone  (202)  260-4126;  fax  (202) 
260-9232;  or  via  the  INTERNET  at: 
bames.don@epamail.epa.gov.  Copies  of 
the  draft  meeting  agenda  and  available 
draft  reports  listed  above  can  be 
obtained  from  Ms.  Priscilla  Tillery- 
Gadson  on  (202)  260-8414;  fax  (202) 
260-7118;  or  via  the  INTERNET  at: 
tillery.priscilla@epamail.epa.gov. 

2.  Advisory  Council  on  Oean  Air 
Compliance  Analysis — ^Three  Meetings 

The  Science  Advisory  Board's  (SAB) 
Advisory  Council  on  Clean  Air 
Compliance  Analysis  (ACCACA,  or  the 
"Council"),  its  Air  Quality  Models 
Subcommittee  (AQMS),  and  its  Health 
and  jEfological  Effects  Subcommittee 
(HEES)  will  each  hold  public  meetings 
on  the  dates  and  times  described  below. 
All  meetings  are  open  to  the  public,  and 
all  times  noted  are  Eastern  Time.  For 
further  information  concerning  the 
specific  meetings  described  in  this 
section,  please  contact  the  individuals 
listed  below.  These  public  meetings  are 
a  follow-up  to  earlier  Council  public 
teleconference  discussions  held  on 
March  14,  March  19,  May  15  and  June 
30,  1997,  as  well  as  the  AQMS  public 
teleconference  meeting  discussions  of 
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May  5,  1997  pertaining  to  the  1990 
Clean  Air  Act  Amendments  (CAAA) 
•ection  812  Prospective  Study  of  Costs 
and  BeneHts  (See  62  FR  10045. 
Wednesday.  March  5.  1997.  62  FR 
19320.  April  21.  1997  and  62  FR  32605, 
June  16,  1997,  for  further  information). 

Consistent  with  the  apparent 
Congressional  intent  behind  section  812 
of  the  1990  CAAA.  and  with  the 
Environmental  Protection  Agency's 
(EPA's)  judgments  regarding  the 
potential  utility  of  a  comprehensive 
economic  assessment  of  the  Clean  Air 
Act.  the  four  fundamental  goals  of  the 
first  Prosf>ective  Study  to  be  submitted 
to  Congress  are  stated  succinctly  as 
follows: 

(a)  To  facilitate  greater  understanding 
of  the  value  of  America's  overall 
investment  in  clean  air,  particularly  the 
value  of  the  additional  requirements 
established  by  the  1990-CAAA. 

(b)  To  facilitate  greater  understanding 
of  where  future  investments  in  air 
pollution  control  might  yield  the 
greatest  reduction  in  adverse  human 
health  and/or  environmental  effects  for 
the  resources  expended. 

(c)  To  help  evaluate  the  significance 
of  potential  new  and  emerging 
information  pertaining  to  the  benefits 
and  costs  of  air  pollution  control,  and 

(d)  To  help  identify  areas  of  economic 
and  scientific  research  where  additional 
effort  might  improve  the 
comprehensiveness  of  and/or  decrease 
the  uncertainty  associated  with  future 
estimates  of  the  benefits  and  costs  of  air 
pollution  control. 

Pursuant  to  the  above  four  goals,  the 
Agency  has  embarked  on  the 
Proapective  Study  activities.  These 
activitias  involve  a  number  of 
component  studies,  such  as  analytical 
design,  scenario  development, 
emissions  profiles,  air  quality  modeling, 
physical  effects  modeling,  direct  cost 
estimation,  sector  studies,  air  toxics 
analysis,  economic  valuation, 
comparison  of  benefits  and  costs,  and 
report  generation.  Working  drafts  of 
relevant  portions  of  these  components, 
along  with  focused  charges  will  be 
presented  to  the  Council  and  its  two 
subcommittees,  the  Air  Quality  Models 
Subcommittee  (AQMS)  and  the  Health 
and  Ecological  Effects  Subcommittee 
(HEES),  in  the  upcoming  meetings 
described  below.  The  draft  documents 
that  present,  compile  and  document  the 
results  and  methodologies  used  for  the 
Prospective  Study,  including  the 
Appendices  to  the  future  drajfl 
Prospective  Study  report,  which  are  the 
subject  of  these  reviews  will  be 
available  upon  request  from  the 
originating  EPA  ofHce  (See  below  for 
details). 


2a.  Air  Quality  Modeb  Subcommittee 

The  Air  Quality  Models 
Subcommittee  (AQMS)  of  the  Advisory 
Council  on  Clean  Air  Compliance 
Analysis  %irill  meet  Thursday.  January 
22. 1998.  from  9  a.m.  to  5  p.m.  and 
Friday.  January  23,  1998  from  9  a.m.  to 
4  p.m.  The  meeting  will  take  place  in 
the  Science  Advisory  Board  Conference 
Room  2103  of  Waterside  Mall  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.  Washington,  DC  20460. 
The  public  is  welcome  to  attend  the 
meeting  on  a  space-available  basis. 
Additional  instructions  about  how  to 
participate  in  the  public  meeting  can  be 
obtained  by  calling  Ms.  Diana  L.  Pozun 
at  (202)  260-A432  prior  to  the  meeting. 

In  this  meeting,  the  Subcommittee 
plans  to  review  the  draft  documents 
pertaining  to  the  Clean  Air  Act 
Amendments  (CAAA)  section  812 
Prospective  Study  data,  emissions 
modeling  assumptions,  methodology, 
results  and  documentation.  In  previoiu 
public  teleconference  meetings  of  the 
Council  (See  61  FR  54196,  Thursday, 
October  17. 1996,  and  62  FR  10045, 
Wednesday,  March  5,  1997  for  further 
information),  the  Council  advised  the 
Agency  staff  that  the  Subcommittee 
should  review  the  emissions  modeling 
information  before  proceeding  to 
conduct  any  model  runs.  The  May  5. 
1997  public  teleconference  (See  62  FR 
19320.  Monday,  April  21. 1997)  of  the 
AQMS  was  conducted  for  this  purpose 
and  produced  a  letter  report  (See  EPA- 
SAB-COUNClL-LTR-97-012.  dated 
September  9,  1997  for  further 
information). 

2b.  Health  and  Ecological  Effects 
Subcommittee 

The  Health  and  Ecological  Effiects 
Subcommittee  (HEES)  of  the  Advisory 
Council  on  Clean  Air  Compliance 
Analysis  will  meet  to  review  draft 
documents  pertaining  to  the  health  and 
ecological  aspects  of  the  Clean  Air  Act 
Amendments  (CAAA)  section  812 
Prospective  Study  data,  emissions 
modeling  assumptions,  methodology, 
results  and  documentation.  The 
Subcommittee  will  meet  on  Thursday, 
January  29,  1998,  from  9  a.m.  to  5  p.m. 
and  Friday.  January  30. 1998  from  9 
a.m.  to  4  p.m.  The  meeting  will  take 
place  in  the  Administrator's  Conference 
Room  1103  West  Tower  of  Waterside 
Mall  at  the  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW, 
Washington,  DC  20460.  The  public  is 
welcome  to  attend  the  meeting  on  a 
space-available  basis.  Additional 
instructions  about  how  to  participate  in 
the  public  meeting  can  be  obtained  by 


calling  Ms.  Diana  L.  Pozun  at  (202)  260- 
8432  prior  to  the  meeting. 

2c.  Advisory  Council  on  Clean  Air 
Compliance  Analysis  (the  "Council") 

The  Advisory  Council  on  Clean  Air 
Compliance  Analysis  ( the  "Council")  of 
the  Science  Advisory  Board  (SAB)  will 
meet  on  Thursday,  February  5, 1998 
from  9  a.m.  to  5  p.m.  and  Friday, 
February  6. 1998  from  9  a.m.  to  4  p.m. 
The  meeting  will  take  place  in  the 
Administrator's  Conference  Room  1103 
West  Tower  of  Waterside  Mall  at  the 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW.  Washington.  DC 
20460.  The  public  is  welcome  to  attend 
the  meeting  on  a  spacfravailable  basis. 
Additional  instructions  about  how  to 
participate  in  the  public  meeting  can  be 
obtained  by  calling  Ms.  Diana  L.  Pozim 
at  (202)  260-8432  prior  to  the  meeting. 
The  Council  plans  to  discuss  results  of 
the  preliminary  findings  and 
recommendations  of  its  Air  Quality 
Models  Subcommittee  (AQMS)  and 
Health  and  Ecological  Effects 
Subcommittee  (HEES)  in  relation  to  the 
emissions  estimates,  modeling 
assumptions,  methodology,  results  and 
dociunentation  of  the  Prospective 
Study.  The  various  draft  documents 
fwrtaining  to  the  draft  Prospective  Study 
are  not  available  from  the  Science 
Advisory  Board,  but  may  be  obtained  by 
contacting  Ms.  Catrice  Jefferson  (see 
below  for  ordering  information).  To 
discuss  technical  aspects  of  the 
Prospective  Study  draft  documents, 
please  call  Mr.  James  DeMocker,  Office 
of  Air  and  Radiation  (see  below  for 
further  information). 

2d.  For  Further  Information 

Please  contact  the  SAB  staff  (see 
below)  to  obtain  agendas  and  to 
determine  the  logistics  and  details  of  the 
individual  public  meetings. 

To  discuss  technical  aspects  of  the 
draft  documents  pertaining  to  the  CAA 
section  812  Prospective  Study,  please 
contact  Mr.  James  DeMocker.  Office  of 
Policy  Analysis  and  Review  (OPAR) 
(Mail  Code  6103),  US  Environmental 
Protection  Agency,  401  M  Street,  SW. 
Washington.  DC  20460.  Tel.  (202)  260- 
8980:  FAX  (202)  260-9766.  or  via  the 
Internet  at: 

democker.jimOepamail.epa.gov.  To 
obtain  copies  of  the  draft  documents 
pertaining  to  the  CAA  Section  812 
Prospective  Study,  please  contact  Ms. 
Catrice  Jefferson,  Office  Manager,  Office 
of  Policy  Analysis  and  Review  (OPAR), 
(Mail  Code  6103).  US  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  Tel.  (202)  260- 
5580;  FAX  (202)  260-9766,  or  via  the 
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Internet  at  Jefferson. catrice 
®epamail. epa.gov. 

To  obtain  copies  of  the  meeting 
agendas,  please  contact  Ms.  Diana  L. 
Pozun.  Secretary  to  the  Council.  AQMS 
and  HEES  Science  Advisory  Board 
(1400),  U.S.  Environmental  Protection 
Agency,  Washington  E)C  20460;  at  Tel. 
(202)  260-8432;  FAX  (202)  260-7118;  or 
via  the  Internet: 

pozim.diana@epamail.epa.gov.  To 
discuss  technical  or  logistical  aspects  of 
the  Council  or  its  AQMS  and  HEES 
subcommittee  review  process  or  to 
submit  written  comments,  please 
contact  Or.  K.  Jack  Kooyoomjian, 
Designated  Federal  Official  to  the 
Council.  AQMS  and  HEES,  at  Tel.  (202) 
260-2560;  FAX  (202)  260-7118;  or  via 
the  Internet:  kooyoomjian. jack 
depamail.epa.gov.  Members  of  the 
public  who  wish  to  attend  these  public 
meetings  should  contact  Ms.  Pozun  at 
least  one  week  prior  to  the  meeting  of 
interest  to  express  your  intention  to 
attend. 

To  request  time  to  provide  public 
comments  at  the  meetings,  please 
contact  Ms.  Diana  L.  Pozun  in  writing  by 
mail.  FAX  or  E-Mail  addresses  given 
above  no  later  than  one  week  prior  to 
each  of  the  meetings. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  (SAB) 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  opportunities  for 
oral  conmient  at  meetings  will  be 
usually  limited  to  five  minutes  per 
speaker  and  no  more  than  thirty 
minutes  total.  Written  comments  (at 


least  35  copies]  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date  (usiudly  one  week  prior  to 
a  meeting),  may  be  mailed  to  the 
Council  and  its  respective  AQMS  and 
HEES  subcommittees  prior  to  its 
meeting;  comments  received  too  close  to 
the  meeting  date  will  normally  be 
provided  to  the  Council  and  its 
subcommittees  in  the  meeting.  Written 
comments  may  be  provided  up  until  the 
time  of  the  meeting. 

Dated:  December  18. 1997. 
Donald  G.  Barnes,  Ph.  D., 
Staff  Director,  Science  Advisory  Board. 
IFR  Doc.  97-33613  Filed  12-23-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34119;  FRL  5781-81 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  NoUce. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA). 
as  amended,  EPA  is  issfuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  June  22, 1998. 


FOR  FURTHER  INFORMATKM  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  for  commercial  courier, 
delivery,  telephone  number  and  e-mail: 
Rm.  216.  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request 

n.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  seven  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  June  22, 
1998  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  180- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion. 


TABLE  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 


000241-00356 

004581-00280 
004581-00322 
004581-00352 
004581-00372 
004581-00377 
008764-00001 


Product  Name 


Triforine  Technical 

TOPSIN  M  Technical 
TOPSIN  M  70W 
TOPSIN  M  4.5F 
TOPSIN  M  85WDG 
TOPSIN  M  WSB 
Freshgard  25 


Active  Ingredient 


Triforine 

Thiophante-Methyl 
Thlophante-Methyl 
Thtopharrte-Methyl 
Thiophante-Methyl 
Thiophante-Methyl 
Sodium  o-phenylphenate 


Delete  From  Lat>e< 


Almonds,  apples,  apricots,  cherries,  nectarines,  plums,prunes. 
asparagus,  high  bush  blueberries,  cranberries 

Celery 

Celery 

Celery 

Celery 

Celery 

Apples,  cantaloupes,  carrots,  cherries,  cucumt)ers.  nectarines, 
peaches,  peppers,  pineapples,  plums,  sweet  potatoes,  toma- 
toes 


The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  niunber. 


67366 


Federal  Register  /  Vol.  62.  No.  247  /  Wednesday.  December  24,  1997  /  Notices 


Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 
pany No. 


Company  Neme  and  AddTMS 


000241 
004581 
008764 


Amortcan  Cyanamid  Co..  Agricultural  RMoarch  Division.  P.O.  Box  400.  Princeton,  NJ  08543. 
Elt  Alochem  Nortti  America.  Inc..  2000  Market  Street.  Ptiiladeiphia.  PA  19103. 
FMC  Corporation.  Citrus  Systems  OnAsion,  1540  LirKlen  St.  Riverside.  CA  92507. 


III.  Existing  Stocks  ProTiaions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actioiu. 

Dated:  Decembar  8, 1997. 

Linda  A.  Travars, 

Dinctor,  Information  Retourcea  Seivicm 
Diviaion,  Office  of  Patticide  Programt. 

|FR  Doc.  97-33450  Filvd  12-2^-97:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notlca  of  Public  Infonnatlon 
Collectlon(s)  Submitted  to  OMB  for 
Review  and  Approval 

Dacemberl7. 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  tak.e  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


DATES:  Written  comments  should  be 
submitted  on  or  before  )cuiuary  23. 1998. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  sood 
as  possible. 

AOOMCSSCS:  Oirect  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission.  Room  234.  1919  M  SL, 
N.W..  Washington.  DC  20554  or  via 
internet  to  jboleyAfcc.gov. 

FOR  FURTHER  MFOfMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  )udy 
Boley  at  202-418-0214  or  via  internet  at 
jboley#fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0348. 

Titye;  Section  76.79,  Records  available 
for  public  inspection. 

fofin  No.:  FCC  Form  457. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for 
profit. 

Number  of  Respondents:  2,125. 

Estimated  Time  Per  Response:  2 
hours. 

Frequency  of  Response: 
Recordkeeping  requirement 

Cost  to  Respondents:  N/A. 

Total  Annual  Burden:  4,250  hours. 

Needs  and  Uses:  Section  76.79 
requires  that  every  cable  and 
multichannel  video  program  distributor 
(MVPD)  employment  unit  maintain,  for 
public  inspection,  a  file  containing 
copies  of  all  annual  employment  reports 
and  related  documents.  This  collection 
involves  the  maintenance  of  a  public 
inspection  file.  The  Commission  does 
not  dictate  how  these  records  are  to  be 
kept.  The  data  is  used  by  the  general 
public  to  assess  a  cable  unit's/MVPO's 
CEO  program. 

FmImsI  Communications  Commission. 

Magalia  Roman  Salas. 

Secretary. 

jFR  Doc.  97-33580  Filad  12-23-97;  8:4S  am) 
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FEDERAL  COMMUNICATIONS 
COMMtSSION 

IDA  97-2S3S;  CO  Docket  No.  90-871] 

Notice  of  Telecommunications  Relay 
Services  (TRS)  Applications  for  State 
Certification  Accepted 

Rslaaaad:  December  18, 1997. 

Notice  is  hereby  given  that  the  state 
listed  below  has  applied  to  the 
Commission  for  State 
Telecommunications  Relay  Service 
(TRS)  Certification.  Current  state 
certifications  expire  July  25,  1998. 
Applications  for  certification,  covering 
the  five  year  period  of  July  26.  1998  to 
July  25,  2003,  must  demonstrate  that  the 
state  TRS  program  complies  with  the 
Commission's  rules  for  the  provision  of 
TRS,  pursuant  to  Title  IV  of  the 
Americans  with  Disabilities  Act  (ADA), 
47  U.S.C.  225.  These  rules  are  codified 
at  47  CFR  64.601-605. 

Copies  of  applications  for  certification 
are  available  for  public  inspection  at  the 
Commission's  Common  Carrier  Bureau, 
Network  Services  Division,  Room  235, 
2000  M  Street,  N.W.,  Washington,  D.C., 
Monday  through  Thursday,  8:30  AM  to 
3:00  PM  (closed  12:30  to  1:30  PM)  and 
the  FCC  Reference  Center.  Room  239, 
1919  M  Street,  N.W.,  Washington.  D.C., 
daily,  fivm  9:00  AM  to  4:30  PM. 
Interested  persons  may  file  comments 
on  or  before  January  20. 1997. 
Comments  should  reference  the  relevant 
state  file  number  of  the  state  application 
that  is  being  commented  upon.  One 
original  and  five  copies  of  all  comments 
must  be  sent  to  Magalie  Roman  Salas, 
Secretary.  Federal  Communications 
Commission.  1919  M  Street,  N.W., 
Washington,  D.C.  20554.  Two  copies 
also  should  be  sent  to  the  Network 
Services  Division.  Common  Carrier 
Bureau.  2000  M  Street,  N.W.,  Room  235, 
Washington,  D.C.  20554. 

Applications  received  after  October  1. 
1997,  for  which  no  extension  has  been 
requested  before  October  1,  1997,  must 
be  accompanied  by  a  petition  explaining 
the  circumstances  of  the  late-filing  and 
requesting  acceptance  of  the  late-filed 
application. 

File  No:  TRS-97-50. 
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Applicant:  State  of  New  Hampshire 
Public  Utilities  Commission,  State  of 
New  Hampshire. 

For  further  information,  contact  Al 
McCloud.  (202)  418-2499, 
amcclouddfcc.gov,  or  Andy  Firth,  (202) 
418-2224  (TTY).  afirth®fcc.gov,  at  the 
Network  Services  Division.  Common 
Carrier  Bureau,  Federal 
Communications  Commission. 
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Federal  Communications  Commission. 

Magalie  Roman  Salas. 

Secretary. 

[PR  Doc.  97-33579  Filed  12-23-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  97-2624] 

Emergency  Alert  System  National 
Advisory  Committee 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463.  5 
U.S.C.  Appendix  2)  announcement  is 
made  of  the  following  advisory 
committee  meeting: 

Name  of  Committee:  National  Advisory 
Committee. 

Subject:  Emergency  Alert  System. 

Date  of  Meeting:  January  27, 1998. 

Time  of  Meeting:  9  am. 

Place:  National  Association  of 
Broadcasters,  1771  N  Street,  NW.. 
Washington,  DC  28036-2891. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Bonnie  Gay,  Emergency  Alert  System 
Staff.  Stop  Code  1500B1,  Federal 
Conununications  Commission,  1919  M 
Street,  NW,  Washington.  DC  20554 
(phone:  202-418-1228)(Cax:  202-418- 
2817). 

SUPPt^MENTARY  INFORMATION:  In  1994. 
the  Federal  Communications 
Commission  (FCC)  established  the 
Emergency  Alert  System  (EAS)  to 
replace  the  Emergency  Broadcast 
System  (EBS).  EAS  uses  various 
communications  technologies,  such  as 
broadcast  stations  and  cable  systems,  to 
alert  the  public  regarding  national,  state 
and  local  emergencies.  At  the  same 
time,  the  FCC  added  a  new  part  11  to 
its  rules  containing  EAS  regulations.  47 
CFR  part  11.  The  National  Advisory 
Committee  (NAC)  was  established  to 
assist  the  FCC  administer  EAS.  Its  first 
meeting  will  be  held  on  January  27, 
1998.  in  Washington.  DC.  and  the 


general  topic  will  be  emergency 
communication  matters  relating  to  EAS. 

Summary  of  Proposed  Agenda 

— Orientation. 

— ^Remarks  by  FCC  Chairman  and/or 

FCC  Defense  Commissioner. 
— Presentations  by  the  National  Weather 

Service  and  Federal  Emergency 

Management  Agency. 
— Review  of  issues  and  FCC  actions/ 

items  concerning  EAS. 
— Updates  on  state  and  local  EAS  plans. 
— EAS  working  groups. 
— Future  EAS  requirements  and  NAC 

recommendations  to  FCC. 
— Other  Business. 
— Adjournment. 

Administrative  Matters 

Attendance  at  the  NAC  meeting  is 
open  to  the  interested  public,  but 
limited  to  space  availability.  Members 
of  the  general  public  may  file  a  written 
statement  with  the  FCC  at  the  above 
contact  address  before  or  after  the 
meeting.  Members  of  the  public  wishing 
to  make  an  oral  statement  during  the 
meeting  must  consult  with  the  NAC  at 
the  above  FCC  contact  address  prior  to 
the  meeting.  Minutes  of  the  meeting  will 
be  available  after  the  meeting  at  the 
above  contact  address. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretaiy. 

(FR  Doc.  97-33578  Filed  12-23-47;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Notice  of  Request  for  Public 
Comments  Regarding  Extensions  to 
Existing  OMB  asvancM 

AQENCY:  Federal  Maritime  Commission. 
ACTION:  Notice. 

StJMMARY:  The  FMC  is  preparing 
submissions  to  the  Office  of 
Management  and  Budget  (OMB)  for 
continued  approval  of  the  following 
information  collections  (extensions  with 
no  changes)  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995,  as 
amended  (44  U.S.C.  Chapter  35):  OMB 
No.  3072-0055  (Tariffs  and  Service 
Contracts);  OMB  No.  3072-0045 
(Agreements):  and  OMB  No.  3072-0001 
(Admission  to  Practice).  Comments 
submitted  in  response  to  this  notice  will 
be  simimarized  and/or  included  in  the 
request  for  OMB  approval  and  will 
become  a  matter  of  public  record. 
DATES:  Comments  must  be  submitted  on 
or  before  February  23, 1998. 
ADDRESSES:  Send  comments  to:  Edward 
P.  Walsh,  Managing  Director.  Federal 


Maritime  Conmiission,  800  North 
Capitol  Street,  N.W.,  Washington.  D.C 
20573.  (Telephone:  (202)  523-5800). 
FOR  FURTHER  ilFORMATION  CONTACT: 
Send  requests  for  copies  of  the  current 
OMB  clearances  to:  Geoige  D.  Bowen, 
Director  Office  of  Information  Resources 
Management.  Federal  Maritime 
Commission.  800  North  Capitol  Street. 
N.W..  Washington.  D.C.  20573. 
(Telephone:  (202)  523-5834).    • 
SUPPIXMBfTARY  INFORMATION: 

OMB  Approval  Number:  3072-0055 
Expires  May  31. 1998. 

Abstract:  Section  8  of  the  Shipping 
Act  of  1984  requires  common  carriers 
and  conferences  of  such  common 
carriers  to  file  with  the  Commission  and 
keep  open  for  public  inspection.  tarifEs 
showing  all  rates,  chairges. 
classifications,  rules  and  practices  for 
transportation  of  cargo  between  the  U.S. 
and  foreign  ports.  Section  8(c)  of  the  Act 
also  provides  for  the  filing  of  service 
contracts  and  statements  of  the 
contracts'  essential  terms  with  the 
Conunission.  46  CFR  514  establishes' the 
requirements,  format  and  user  charges 
for  the  electronic  publication,  filing  and 
retrieval  of  tarifiis,  as  well  as  service 
contracts  and  their  essential  terms, 
covering  the  transportation  of  property 
performed  by  common  carriers  in  the 
foreign  commerce  of  the  United  States 
and  by  combinations  of  such  common 
carriers,  including  through 
transportation  offered  in  conjunction 
with  one  or  more  carriers  not  otherwise 
subject  to  the  Shipping  Act  of  1984. 

Needs  and  Uses:  In  order  to 
efEiactively  discharge  its  statutorily- 
assigned  duties,  the  Commission  uses 
filed  tariff  and  service  contract  data  for 
surveillance  and  investigatory  purposes, 
and,  in  its  proceedings,  adjudicates 
related  issues  raised  by  private  parties. 
Frequency:  The  publishing  and  filing 
of  tarifEs  and  the  filing  of  service 
contracts  are  not  assigned  a  sp>ecific 
time  fiame  by  the  Commission;  they  are 
submitted  as  circumstances  warrant 
That  is,  a  common  carrier  or  conference 
of  such  carriers  can  only  charge  its 
customers  rates  that  are  on  file  with  the 
Commission.  Rate  increases  must  be 
filed  on  30  days  notice,  while  decreases 
can  be  filed  to  take  eCfoct  on  immediate 
notice. 

Type  of  Respondents:  Common 
carriers  by  water  are  persons  who  hold 
themselves  out  to  the  general  public  to 
provide  transportation  by  water  of  cargo 
between  the  United  States  and  a  foreign 
coimtry  for  compensation,  who  assume 
the  responsibility  for  the  transportation 
fiom  origin  to  destination  and  use  a 
vessel  operating  on  the  high  seas  or  the 
Great  Lakes  between  a  U.S.  port  and  a 
foreign  country. 
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Number  of  annual  respondents:  The 
Commiuion  estimates  an  annual 
respondent  universe  of  3,267.  This 
number  varies  as  persons  file  tariffs. 

Estimated  time  per  response:  The 
average  time  for  preparing  and  filing 
tariffs  and  service  contracts  is  estimated 
at  122  person  hours.  Estimated  time  per 
respondent  for  recordkeeping 
requirements  is  estimated  at  6  person 
hours. 

Total  Annual  Burden:  The 
Commission  estimates  the  manhour 
burden  to  file  foreign  \ai\fts,  service 
contracts  and  essential  terms  at  399,829; 
recordkeeping  requirements  are 
aatimeted  at  12.080  person  hours. 

OMB  Approval  Number:  3072-0045 
(Expires  May  31,  1998). 

Abstract:  The  Shipping  Act  of  1984. 
46  U.S.C.  app.  S  1701  et  seq..  requires 
certain  claaiiaa  of  agreements  between 
and  among  ocean  common  carriers  and 
marine  terminal  operators  to  be  filed 
with  the  Commission,  specifies  the 
mandatory  content  of  those  agreementa, 
and  define*  the  Commission's 
authorities  and  leeponsibilities  in 
overseeing  these  agreements.  46  CFR 
572  establiahea  the  form  and  manner  for 
filing  agreements  and  for  the  underlying 
commercial  data  necessary  to  evaluate 
agreements. 

Needs  and  Uses:  Under  its  pre- 
effective  review  process,  the 
Commission  reviews  agreement  filings 
to  determine  statutory  and  regulatory 
compliance,  as  well  as  to  assess  their 
anticompetitive  impact.  After 
agreements  becomes  effective,  the 
Commission  monitors  agreement 
activities  to  ensure  continued  statutory 
and  regulatory  compliance.  To 
accomplish  this,  the  Commission 
continually  gathers,  reviews,  and 
interprets  commercial  data  regarding  the 
impact  of  agreements  on  competition, 
prices,  and  service  in  the  U.S.  foreign 
comment. 

Frequency:  The  Commission  has  no 
control  over  how  frequently  agreements 
are  entered  into;  this  is  solely  a  matter 
between  the  negotiating  parties.  When 
parties  do  reach  an  agreement  that  falls 
under  the  jurisdiction  of  the  1984 
Shipping  Act,  that  agreement  must  be 
filed  with  the  Commission.  Ongoing 
surveillance  of  agreement  activities  is 
conducted  through  the  review  of 
minutes  and  quarterly  monitoring 
reports  filed  by  the  more 
anticompetitive  agreements. 

Type  of  Respondents:  Parties  that 
enter  into  agreements  subject  to  the 
Commission's  oversight  are  ocean 
common  carriers  and  marine  terminal 
operators  operating  in  the  foreign 
oceanbome  commerce  of  the  United 
States. 


Number  ofArmual  Respondents:  Over 
the  last  five  years  the  Commission  has 
averaged  358  agreement  filings  a  year 
from  an  estimeted  potential  universe  of 
764  reguleted  anaiiee.  Starting  in  mid- 
1096,  certain  agraemeale  are  required  to 
file  quarterly  monitoring  reports  under 
these  regulations.  The  number  of  annual 
respondents  under  this  program  will 
vary  according  to  the  number  of 
agreements  subject  to  the  reporting 
obligation.  L.ast  year,  235  agreements 
were  subfect;  they  filed  940  monitoring 
reports. 

Estimated  Time  Per  Response:  The 
time  for  preparing  and  filing  an 
agreements  can  range  anywhere  from  as 
little  as  three  staff-hours  to  as  much  as 
150  ttaff-hoim.  The  estimated  average 
burden  per  respondent  is  90  staff-hours. 
Time  required  for  preparing  monitoring 
reports  varies  according  to  the 
complexity  of  the  filing  obligation.  Class 
C  agreements  have  the  least  burden,  and 
it  is  estimated  to  be  about  20  staff-hours. 
Class  A/B  agreements  require  more 
specific  data  and  hence  a  greater 
burden.  It  is  estimated  that  Class  B 
monitoring  reports  require  about  120 
staff-houes.  and  Class  A  reports  about 
160  staff-hours.  Estimated  time  per 
respondent  under  the  record-keeping 
obligations  of  the  regulation  is  five  staff- 
hours. 

Total  Annual  Burden:  The  total 
annual  burden  on  respondents  is 
estimated  at  1 15.000  staff-hours, 
110.000  staff- hours  as  the  filing  burden. 
and  5,000  staff-hours  as  the  record- 
keeping burden.  These  estimates  are 
based  on  anticipated  filings  over  the 
next  year.  ' 

OMB  Approval  Number  3072-0001 
(Expires  May  31, 1998). 

Abstract:  Qualified  persons  who 
desire  to  practice  before  the 
Commission  must  complete  and  file 
Form  FMC-12  (Application  for 
Admission  to  Practice  before  the  Federal 
Maritime  Commission)  with  the 
Commission. 

Needs  and  Uses:  The  Commission 
uses  data  contained  in  the  application  to 
determine  to  whether  applicant  have  the 
necesaary  qualifications  to  enable  them 
to  represent  others  in  matters  before  the 
Commission. 

Frequency:  The  collection  of  the 
information  is  on  a  one-time  only  basis. 

Type  of  Respondents:  Persons 
desiring  to  practice  before  the 
Commission  in  quasi-judicial  hearings. 

Number  of  annual  respondents:  The 
Commission  estimates  there  are 
approximately  10  respondents  annually 
for  this  one-time  response. 

Estimated  Time  per  response: 
Approximately  one  hour. 


Total  Annual  Burden:  Ten  manhours 
per  year. 

Before  the  Commission  submits  these 
renewal  packages  to  the  Office  of 
Management  and  Budget,  the 
Commission  is  inviting  public,  written 
comments  on:  (a)  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimates  for  the 
proposed  collections  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collections  of  the 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 
Roaald  D,  Mnrpky. 
Aiaittant  Secretary. 

(PR  Doc  07-33615  Filed  12-23-47:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Notice  of  Agr«onfMnt(a)  RIod 

The  Commission  hereby  gives  notice 

of  the  filing  of  the  following 

agreement(s)  under  the  Shipping  Act  of 

1984. 
Interested  parties  can  review  or  obtain 

copies  of  agreements  at  the  Washington. 

DC  offices  of  the  Commission,  800 

North  Capitol  Street.  N.W.,  Room  962. 

Interested  parties  may  submit  comments 

on  an  agreement  to  the  Secretary. 

Federal  Maritime  Conunission, 

Washington,  DC  20573,  within  10  days 

of  the  date  this  notice  appears  in  the 

Federal  Register. 

Agreement  No.:  202-010714-023 

Title:  Trans-Atlantic  American  Flag 
Liner  Operators 

Parties: 
Farrell  Lines  Incorporated 
Lykes  Lanes  Ltd.,  LLC 
Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
would  sectionalize  the  Agreement's 
geographic  scope  into  three 
sulMections  and  would  provide  for 
sectional  membership,  voting, 
independent  action,  and  service 
contracting.  A  member  not 
participating  in  a  section  to  which  it 
otherwise  provides  service  would  be 
free  to  act  unilaterally  %vith  respect 
thereto.  The  amendment  also  makes  a 
number  of  nonsubstantive, 
administrative  changes  to  the 
Agreement 

Agreement  No.:  203-0 11 325-0 13 
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Title:  Westboimd  Transpacific 
Stabilization  Agreement 

Parties: 
American  President  Lines,  Ltd. 
Evergreen  Marine  Corporation 
Hanjin  Shipping  Co.,  Ltd. 
Hapag-Lloyd  Container  Linie  GmbH 
Hyundai  Merchant  Marine  Co.,  Ltd. 
Kawasaki  Kisen  Kaisha,  Ltd. 
A.P.  Moller-Maersk  Line 
Mitsui  O.S.K.  Lines 
Neptune  Orient  Lines,  Ltd. 
Nippon  Yusen  Kaisha  Line 
Orient  Overseas  Container  Line,  Inc. 
P&O  Nedlloyd  B.V. 
P&O  Nedlloyd  Limited 
Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  modification 
provides  for  the  parties  to  exchange 
their  rates  on  wastepaper  and  metal 
scrap,  to  charge  only  the  rates  and 
changes  so  declared,  and  to  be  subject 
to  neutral  body  policing. 

Agreement  No.:  203-011506-001 

Title:  Matson/APL  Space  Sharing 
Agreement 

Parties: 
Matson  Navigation  Company,  Inc. 
American  President  Lines,  Ltd. 

Synopsis:  The  proposed  modification 
expands  the  geographic  scope  of  the 
parties'  space  sharing  agreement 
include  ports  and  points  in  Mexico. 
The  modification  also  revises  the 
vessels  to  be  used  under  the 
agreement  and  provides  for  other 
conforming  arrangements  in 
connection  with  equipment 
interchange  and  stevedoring/termined 
services. 

Agreement  No.:  202-011528-006 

Title:  Japan/U.S.  Eastbound  Freight 
Conference 

Parties: 
American  President  Lines,  Ltd. 
Hapag-Lloyd  Container  Line  GMBH 
Kawasaki  Kisen  Kaisha,  Ltd. 
Mitsui  O.S.K.  Lines,  Ltd. 
A.P.  Moller-Maersk  Line 
Neptune  Orient  Lines  Limited 
Orient  Overseas  Container  Line 

(U.S.A.) 
P&O  Nedlloyd  B.V. 
P&O  Nedlloyd  Limited 
Sea-Land  Service,  Inc. 
Wilhelmsen  Lines  AS 

Synopsis:  The  proposed  amendment 
provides  that  P&O  Nedlloyd,  B.V.  and 
P&O  Nedlloyd  Limited  shall  be 
considered  a  single  member  for  voting 
and  quonun  purposes  in  conducting 
the  Agreement's  business. 

Agreement  No.:  224-200147-005 
Title:  Jacksonville  Port  Authority/Sea- 
Land  Service,  Inc.,  Marine  Terminal 
Agreement 
Parties: 
Jacksonville  Port  Authority 


Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  modification 
permits  Sea-Land  to  exercise  its 
renewal  option  by  extending  the 
terms  until  October  31,  2001.  In 
addition,  the  modification  amends 
Section  4,  Rental,  in  its  entirety; 
revises  Exhibit  D — Throughput  Rates; 
and  increases  the  fees  and  charges  for 
the  rental  and  throughput  rates. 

Dated:  December  18, 1997. 

By  Order  of  the  Federal  Maritime 
Commission. 

Ronald  D.  Murphy. 

Assistant  Secretary. 

[FR  Doc.  97-33506  Filed  12-23-97;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

[Docket  No.  97-24] 

Trade  Net,  Inc.  v.  Cho  Yang  Shipping 
Co.,  LTD.;  Notice  of  Rling  of  Complaint 
and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Trade  Net,  Inc.  ("Complainant") 
against  Cho  Yang  Shipping  Co.,  Ltd. 
("Respondent")  was  served  December 
19, 1997.  Complainant  alleges  that 
Respondent  has  violated  section  8(c)  of 
the  Shipping  Act  of  1984  ("the  Act"),  46 
U.S.C.  app.  §  1707,  by  failing  and 
refusing  to  make  available  the  essential 
terms  of  a  service  contract  to 
Complainant,  a  similarly  situated 
shipper,  on  the  same  basis  as  they  have 
been  made  applicable  to  the  original 
contract  shipper.  * 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  iii  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Purauant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  E)ecember  21,  1998,  and  the 


final  decision  of  the  Commission  shall 

be  issued  by  April  20,  1999. 

Ronald  D.  Mnrplqr, 

Assistant  Secretary. 

(FR  Doc.  97-33614  Filed  12-23-97;  8:45  am) 

BtUJNQ  CODE  S730-01-M 

FEDERAL  MARITIME  COMMISSION 

Small  Business  Regulatory 
Enforcement  Fairness  Act 
Implementation 

AOBICY:  Federal  Maritime  Commission. 
ACnOM:  Notice. 

SUMMARY:  On  March  29, 1996,  Public 
Law  104-121  was  enacted.  Title  II  of  the 
bill,  called  the  "Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996"  ("SBREFA"),  affects  the  Federal 
Maritime  Commission's 
("Commission")  rulemaking  procedures 
and  will  attach  additional  requirements 
to  other  Commission  regulatory  activity 
that  may  impact  upon  small  businesses. 
This  Notice  defines  "small  business" 
for  Commission  regulatory  purposes; 
aiuiounces  new  procedures  for 
rulemakings  affecting  small  businesses; 
and  establishes  two  programs  required 
by  SBREFA:  (1)  A  program  for 
responding  to  certain  informal  inquiries 
from  small  businesses;  and  (2)  a  policy 
regarding  reduction  or  waiver  of  civil 
penalties  in  certain  cases  involving 
small  businesses. 

EFFECTIVE  DATE:  December  24,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vem  W.  Hill,  Director.  Bureau  of 
Enforcement,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
NW.,  Washington,  DC  20573,  (202)  523- 
5783. 

SUPPt^MENTARY  INFORMATKM:  SecUons 
202-245,  Title  II  of  Public  Law  104-121, 
effective  June  27, 1996,  place  a  number 
of  obligations  on  the  Commission 
whenever  it  regulates  "small  business 
concerns"  as  defined  by  15  U.S.C.  632 
and  regulations  issued  thereunder  by 
the  Small  Business  Administration 
("SBA"). 

"Small  Busineas  "  Defined 

Initially,  the  Commission  must  decide 
whether  to  adopt  the  SBA's  definitions 
of  "small  business"  as  being  appropriate 
for  the  Commission's  regulatory 
purposes.  Alternatively,  the 
Commission  may,  after  consultation 
with  the  Office  of  Advocacy  of  the  SBA, 
and  after  providing  opp>ortunity  for 
public  comment,  establish  its  own 
standards  for  determining  which  of  its 
regulated  entities  should  appropriately 
be  considered  small  businesses  within 
the  context  of  Commission  regulation, 
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and  publish  such  standards  in  the 
Federal  Register. 

To  make  that  initial  determination, 
the  Commission  reviewed  SBA 
classifications  and  standards,  and 
consulted  with  the  SBA's  Office  of 
Advocacy.  From  these  sources,  we 
learned  that  SBA  definitions, 
classifications  and  standards  are 
intended  to  be  as  inclusive  of  small 
businesses  as  possible:  a  piupose  which 
does  necessarily  coincide  with  the 
Commission's  regulatory  mandate. 

The  SBA  catalogues  businesses  along 
industry  lines  using  the  Standard 
Industrial  Classification  Manual  ("SIC") 
published  by  the  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget.  SBA  then,  in  accordance  with 
iU  regulations  at  13  CFR  121.201, 
determines  which  entities  in  each 
classification  are  small  business 
establishments  based  upon  the  number 
of  their  employees  or  the 
establishment's  annual  receipts  in 
millions  of  dollars. 

The  Commission  identified  the 
following  SIC  categories  and  codes  as 
falling  within  our  regulatory 
jurisdiction: 

4412     Deep  S«a  Foreign  Transportation  of 
Freight  (Vessel  Operating  Conunon 
Carriera— "V(XX:«") 

44S1     Deep  Sea  Transportation  of  Paisengen 
(Passenger  Vessel  Operators — "PVOs") 

4491     Marine  Cargo  Handing  (Marine 
Terminal  Ofwratora — "MTOs") 

4731     Arrangement  of  Transportation  of 
Freight  and  Cargo  (Ocean  Freight 
Forwarders — "OFFs";  and  Non-Vessel 
Operating  Common  Carriers — 
••NVOCCs") 

Business  entities  in  Categories  4412 
and  4481,  VOCCs  and  PVOs,  are 
evaluated  by  SBA  according  to  their 
number  of  employees.  The  SBA  has 
determined  that  if  such  business 
establishments  have  less  than  500 
employees,  they  qualify  as  a  small 
businesses  for  SBA  purposes.  Business 
establishments  in  Categories  4491  and 
4731,  NVOCCs.  OFFs  and  MTOs.  are 
evaluated  by  their  annual  receipts  in 
millions  of  dollars.  For  these  categories, 
SBA  determined  that  business 
establishroents  with  annual  receipts 
(gross  annual  revenues)  or  less  than 
$18.5  million  are  small  businesses. 

As  stated,  the  Commission  could 
accept  these  SBA  standards  and  treat 
VOCCs  and  PVOs  having  fewer  than  500 
employees,  and  MTOs,  OFFs  and 
NVOCCS  having  less  than  S18.5  million 
in  gross  annual  revenues,  as  small 
businesses;  or,  following  established 
procedures,  we  could  develop  our  own 
standards  more  closely  oriented  to  the 
Commission's  regulatory  framework. 


The  dilemma  is  that,  unlike  other 
agencies  which  may  choose  to  develop 
their  own  standards,  the  Commission 
neither  collects  nor  maintains  any  data 
regarding  the  number  of  employees  or 
gross  annual  revenues  of  the  entities  it 
regulates.  Indeed,  we  have  no 
preexisting  regulatory  purpose  for  doing 
so.  Thus,  for  tLe  Commission  to  create 
standards  by  which  to  define  "small 
businesses",  and  to  determine  which 
regulated  entities  foil  within  those 
standards,  a  major  collection  of  data 
from  all  industry  segments  would  have 
to  be  undertaken.  Moreover,  many  of  the 
Commission's  regulated  entities  are 
foreign  domiciles  from  whom  such  data 
is  not  readily  accessible.  Even  assuming 
sufficient  data  could  be  obtained  by  the 
Commission,  the  collection  and 
requisite  economic  analysis  of  that  data 
would  entail  an  unfeasible  expenditure 
of  time  and  resources.  For  these  reasons, 
the  Commission  has  determined  to 
adopt  the  SBA's  inclusive  standards. 
Thus,  in  the  future,  the  Commission 
will  be  considering  the  small  business 
impact  of  many  of  its  regulatory 
undertakings. 

However,  it  is  apparent  that  many 
Commission  regulated  entities  are 
VOCCs,  PVOs  and  MTOs  which 

Snerally  are  very  large  companies  with 
'  in  excess  of  500  employees,  in  the 
case  of  VOCCs  and  PVOs.  and  $18.5 
million  in  gross  revenues  in  the  case  of 
MTOs.  These  companies,  as  well  as 
conferences  or  associations  of  such 
companies,  generally  represented  by 
retained  counsel,  frequently  raise, 
informally,  complex  issues  responding 
to  which  involves  considerable 
Commission  time  and  effort.  Such 
entities  are  not  the  intended  small 
business  beneficiaries  of  SBREFA. 

Accordingly,  the  Commission  is 
making  a  rebuttable  presumption  that 
VOCCs  and  PVOs.  as  well  as 
conferences  and  associations  comprised 
of  voce  and  PVO  members,  have  more 
than  500  employees,  and  that  MTOs  at 
United  States  ports,  as  well  as 
conferences  and  associations  of  such 
MTOs,  earn  gross  revenues  in  excess  of 
$18.5  million  per  year.  Thus.  VOCCs, 
PVOs  and  MTOs  are  presumed  not  to  be 
small  businesses  encompassed  within 
the  programs  and  policies  mandated  by 
SBREFA. 

Nevertheless,  any  VOCC  or  PVO  with 
fewer  than  500  employees,  or  any  MTO 
with  less  than  $18.5  million  in  gross 
annual  revenues,  that  seeks  to  be  treated 
as  a  small  business  for  Commission 
regulatory  purposes,  may  submit  a 
request  to  such  treatment  to  the 
Secretary  of  the  Commission,  along  with 
payroll  or  gross  annual  revenues 
evidence,  as  applicable,  sufficient  to 


substantiate  its  claim  and  rebut  the 
presimiption. 

Rulemaking  AERscting  Small  Businesses 

Section  241  of  Title  II  amends  the 
Regulatory  Flexibility  Act  ("RFA").  5 
U.S.C.  603.  and  sets  forth  additional 
requirements  applicable  to  rulemaking 
proceedings  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses.  Under 
section  242,  small  businesses  now  can 
seek  judicial  review  of  Commission 
compliance  with  RFA  requirements. 

Compliance  Guides 

As  required  by  section  212,  each  rule 
promulgated  by  the  Commission  in  the 
future  that  significantly  affects  a 
substantial  number  of  small  businesses 
will  include  a  "compliance  guide"  to 
assist  small  businesses  in  complying 
with  that  rule.  The  content  of  the 
compliance  guide  may  be  taken  into 
account  by  a  reviewing  court  "as 
evidence  of  the  reasonableness  or 
appropriateness"  of  any  proposed 
penalties  for  noncompliance  with  the 
rule. 

Negative  Certifications  and  Regulatory 
Flndbiiity  Analjrses 

The  RFA  requires  federal  agencies 
either  to  certify  that  a  "  *   *   *  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities",  or  to  prepare  a  regulatory 
flexibility  analysis.  Because  there  are  no 
developed  standards  or  decisional 
guidelines  available  for  measuring 
"significant  economic  impact"  or 
"substantial  number  of  small  entities", 
the  meaning  of  those  terms  will  be 
developed  on  a  case  by  case  basis. 

If  a  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
either  adverse  or  beneficial,  an  initial 
regulatory  flexibility  analysis  is  not 
required.  In  these  instances,  the  RFA 
authorizes  the  Commission's  Chairman 
to  make  a  negative  certification  with 
respect  to  that  rulemaking.  To  make  this 
threshold  determination,  the 
Commission  will  undertake  a 
preliminary  analysis  to  evaluate  the 
economic  impact  of  a  proposed  rule  on 
small  business  entities.  Once  this 
preliminary  analysis  is  completed,  the 
Commission  either  will  make  a  negative 
certification  or  undertake  an  initial 
regulatory  flexibility  analysis.  A 
certification  of  a  finding  of  no 
significant  impact  on  a  substantial 
number  of  entities  will  be  published 
with  the  proposed  rule  in  the  Federal 
Register  and  will  be  accompanied  by  an 
explanation  of  the  factual  and  economic 
bases  for  the  certification.  The  negative 
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certification  is  subject  to  judicial 
review. 

When  a  proposed  rule  is  expected  to 
have  a  significant  economic  impact, 
beneficial  or  adverse,  on  a  substantial 
number  of  small  entities,  an  initial 
regulatory  flexibility  analysis  will  be 
prepared.  The  initial  regulatory 
flexibility  analysis  or  a  summary  of  it 
will  be  published  in  the  Federal 
Register  with  the  proposed  rule. 

Under  section  603(o)  of  the  RFA,  each 
initial  regulatory  flexibility  analysis  is 
required  to  address:  (1)  reasons  why  the 
agency  is  considering  the  action,  (2)  the 
objectives  and  legal  basis  for  the 
proposed  rule.  (3)  the  kind  and  number 
of  small  entities  to  which  the  proposed 
rule  will  apply,  (4)  the  projected 
reporting,  record  keeping  and  other 
compliance  requirements  of  the 
proptosed  rule,  and  (5)  federal  rules  that 
may  duplicate,  overlap  or  conflict  with 
the  proposed  rule.  In  addition,  each 
initial  regtilatory  flexibility  analysis 
must  describe  any  significant 
alternatives  to  the  proposal  that 
accomplish  the  statutory  objectives  and 
minimize  the  significant  negative 
economic  impact  of  the  proposal  on 
small  entities. 

When  the  Commission  issues  a  final 
rule,  it  will  prepare  a  final  regulatory 
flexibility  analysis  or  certify  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  final 
regulatory  flexibility  analysis  will 
discuss  the  comments  received,  the 
alternatives  considered  and  the 
rationale  for  the  final  rule.  The  analysis 
itself  or  a  summary  thereof  will  be 
published  in  the  Federal  Register  with 
the  final  rule.  The  final  regulatory 
flexibility  analysis  is  subject  to  judicial 
review. 

Programs  and  Policies  To  Address 
Small  Business  Concerns 

SBREFA  requires: 

(1)  That  the  Commission  establish  a 
program  for  responding  to  informal 
compliance  inquiries  from  small 
businesses  (section  213);  and  (2)  That 
the  Commission  establish  a  policy  or 
program  for  reduction  or  waiver  of  civil 
penalties  for  violations  by  small 
businesses  of  statutory  or  regulatory 
requirements  (section  223). 

Program  to  Respond  To  Informal 
Inquiries  From  Small  Businesses 

The  staff  of  the  Commission  has 
always  responded  informally  to 
telephonic  inquiries  from  the  regulated  ' 
public.  Such  inquiries  are  received 
daily,  and  often  are  handled  routinely. 
Many  inquiries  involve  simple 
questions  regarding  matters  such  as 


tariff  filings,  licensing  and  bonding,  as 
well  as  procedural  matters.  Others  are 
far  more  complex  and  time  consuming, 
involving  contingencies  and  variables 
that  must  be  clarified  or  resolved  even 
before  the  precise  issue  can  be 
identified.  Most  often,  the  latter  type 
inquiries,  and  those  requiring  lengthy 
discussions  and  follow-up  discussions, 
are  from  VOCCs,  PVOs  and  MTOs 
through  their  retained  counsel.  For  the 
same  reasons  discussed  above,  the 
Commission  does  not  consider  inquiries 
from  these  sources  to  be  within  the 
contemplation  of  the  informal  inquiry 
prooam  required  1^  SBREFA. 

VHiile  the  Commission  will  continue 
to  provide  informal  assistance  to  all 
persons  subject  to  its  jurisdiction,  with 
respect  to  inquiries  &t>m  small 
businesses,  current  practices  are  being 
augmented  because  of  SBREFA's  new 
reouirements  that: 

(1)  After  2  years,  the  Commission 
must  report  on  the  scope  of  the 
Commission's  program  and  the 
achievements  of  the  program  in 
assisting  small  businesses  to  comply 
with  agency  statutes  and  regulations; 
and 

(2)  The  agency  may  be  held 
accountable  for  the  content  of  its  advice 
regarding  an  inquirer's  compliance  with 
statutory  or  regulatory  requirements. 
The  substance  of  such  advice  can  be 
raised  in  any  subsequent  appeal  of  a 
civil  penalty  imposed  against  a 
participating  small  business  entity. 

In  accordeince  with  SBREFA,  and 
because  of  its  reporting  and 
accoimtability  provisions,  the 
Commission  is  establishing  the 
following  procedures: 

Small  businesses  subject  to 
Commission  jurisdiction  are  invited  to 
make  informal  inquiries  regarding  the 
lawfulness  of  their  own  activities.  This 
program  will  apply  to  those  small 
busineses  that,  at  the  time  fo  the 
inquiry,  identify  themselves  and  the 
type  of  their  business  operations,  for 
example,  NVOCC  or  OFF. 

Inquiries  may  be  submitted  by 
telephone,  letter  or  e-mail  depending 
upon  the  nature  and  complexity  of  the 
inquiry  as  determined,  ultimately,  by 
the  person  receiving  the  inquiry. 
Additional  information  may  be  required 
and  requested.  Responses  will  be 
prvovided  by  telephone,  letter  or  e-mail, 
as  appropriate  in  the  opinion  of  the 
person  responding. 

The  program  goal  is  to  provide 
prompt  telephonic  advice  when 
possible,  or  a  written  response  within 
20  days  of  the  date  that  all  necessary 
information  has  been  received.  The 
Commission  will  make  and  retain 
records  of  each  informal  inquiry  made 


under  this  program  in  order  to 
document  the  name  and  description  of 
the  inquirer,  relevant  dates,  and  the 
substance  of  the  inquiry  and  the 
response  thereto. 

Depending  on  subject  matter, 
inquiries  by  entities  that  are  small 
businesses  shall  be  submitted  to  the 
following  individuals  at  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  Washington,  D.C. 
20573-0001;  or  at  the  telephone  number 
or  e-mail  address  listed  below: 

PASSENGER  VESSEL  CERTIFICATION 

Theodore  A.  Zook 202-523-5856; 

TheozS&ncgov 
Curt  L.  Cttilsson 202-523-5856; 

CurtoMnc.gov 

OCEAN  FREIGHT  FORWARDERS 

Betty  J.  Bennett 202-523-5843; 

Bettyb9fmc.gov 
Elnora  V.  Howard 202-523-5843; 

Elnora06nc.gov 

VOCC,  NVOCC  and  MTO  TARIFF 
MATTERS 

James  G.  Camion 202-523-5818; 

JamesgO&nc.gov 

Roland  E.  Ramlow 202-523-5818; 

Rolandr96nc.gov 

Martin  W.  Wilson. 202-523-5818; 

'  Martinwd&nc.gov 

Ernest  L.  Estes 202-523-5818; 

EmesteOhnc.gov 

James  H.  McEachin 202-523-5818; 

JamesmcOfanc.gov 

SERVICE  CONTRACT  MATTERS 

Theodore  A.  Zook 202-523-5856; 

TheozS&nc.gov 
Mamie  H.  Black 202-523-5856; 

Mamieb9finc.gov 
Roland  E.  Ramlow 202-523-5856; 

Rolandr9hnc.gov 

AUTOMATED  TARIFF  FILING  AND 
INI^ORMATION  ("ATH") 
REGISTRATIONS 

Aime  E.  Trotter 202-523-5818; 

Aiuie9&nc.gov 

Hattie  R.  Broadnax 202-523-5818; 

Hattieb9hnc.gov 

ATFI  ACCESS,  USE  AND  FEES 

Pat  N.  Gorski 202-523-5834;  Pat9&nc.gov 

AGREEMENT  MATTERS 

Jeremiah  D.  Hospital 202-523-5793; 

Jeremiah9&nc.gov 

TRADE  MONITORING  MATTERS 

Frank  J.  Schwarz 202-523-5845; 

Franlcs9hnc.gov 
The  Office  of  Informal  Inquiries, 
Complaints  and  Informal  Dockets 
("OnC")  (Telephone:  202-523-5807,  E- 
mail:  JosephfO^c.gov)  will  continue  to 
receive  informal  complaints  and  will 
attempt  informally  to  resolve  related 
disputes,  one  also  will  be  the 
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dmignated  recipient  of  inquiries  from 
small  businesses  under  SBREFA  with 
respect  to  subjects  not  specified  above. 

Questions  regarding  the  Commission's 
Rules  of  Practice  and  Procedure.  46  CFR 
Part  502,  do  not  fall  within  the  scope  of 
this  program  and  should  be  directed  to 
the  OfRce  of  the  Secretary  (202-523- 
5725).  Other  requests  for  assistance  from 
persons  not  covered  by  SBREFA.  as  in 
the  past,  may  be  directed,  as  applicable, 
to  the  Office  of  the  General  Counsel 
(202-523-5740),  Bureau  of  Enforcement 
(202-523-5783).  Bureau  of  Economics 
and  Agreement  Analysis  (202-523- 
5787)  or  the  Bureau  of  TarifCB, 
Certification  and  Licensing  (202-523- 
5796;  FMCBTCL©fmc.gov). 

Reduction  or  Waiver  Of  Civil  Penalties 
for  Violations  by  Small  Business 

As  stated  above.  SBREFA  [%  223) 
requires  that  the  Commission  establish 
a  policy  for  reduction  or  waiver  of  civil 
penalties  for  statutory  or  regulatory 
violations  by  small  businesses.  Within 
two  years,  the  Commission  must  report 
to  four  Congressional  Committees  on: 

(1)  The  scope  of  the  policy  or  program; 

(2)  the  number  of  enforcement  actions 
that  qualified  or  failed  to  quality  for  the 
program  or  policy:  and  (3)  the  total 
amount  of  penalty  reductions  and 
waivers  granted.  SBREFA  and  its 
legislative  history  suggest  certain 
approaches,  i.e.,  consider  ability  to  pay; 
consider  good  faith  shown  by  the  small 
business:  require  that  the  violation  be 
discovered  through  an  agency  supported 
compliance  assistance  program;  and 
allow  for  violations  to  be  corrected 
within  a  reasonable  time.  Repeat 
offanses  or  violations  involving  willful 
or  crimiiuil  conduct  are  not  intended  to 
be  included  within  the  policy. 

Reduction  of  Civil  Penalties 

The  Commission  already  is  subject  to 
statutory  requirements  with  regard  to 
civil  penalties,  including  consideration 
of  a  respondent's  ability  to  pay,  as  well 
as  its  size  and  financial  condition  and 
the  circumstances  of  the  violation.  The 
Commission  has  followed  those 
requirements  in  the  past  and  will 
continue  to  do  so  in  the  future.  In 
addition,  appropriate  records  will  be 
maintained  so  that  the  Commission  can 
fulfill  its  responsibility  to  file  requisite 
reports  to  Congress. 

Voluntary  Compliance  and  Waiver  of 
Civil  Penalties 

The  Commission  has  established  an 
internal  policy,  to  be  used  in 
appropriate  cases,  to  obtain  "voluntary" 
compliance  by,  and  waiver  of  civil 
penalties  against,  small  businesses 


found  to  be  violating  Commission 
statutes  or  regulations. 

Under  this  program,  each  subject  of 
an  investigaGon  will  be  evaluated  to 
determine  whether,  in  the 
circumstances  of  that  particular  case,  a 
demand  for  civil  penalties,  or 
compliance  and  waiver  of  civil 
penalties,  would  be  the  more  effective 
regulatory  tool.  In  making  this 
determination,  the  following  factors  will 
be  considered: 

1.  Whether  the  violation  was  knowing 
and  willful,  involved  fraud  or  financial 
gain  or  caused  injury  to  the  public: 

2.  The  subject's  history  of  prior 
offenses: 

3.  Extent  to  which  the  subject 
demonstrates  a  good  faith  desire  to 
comply  with  Commission  requirements 
in  the  future:  and 

4.  The  subject's  ability  to  pay  a  civil 
penalty. 

Appropriate  records  will  be 
maintained  in  order  for  the  Commission 
to  fulfill  its  responsibility  for  filing 
required  reports  to  Congress. 

By  the  Commission. 
Ronald  D.  Murphy, 
Assistant  Secretary. 

jFR  Doc.  97-33560  Filed  12-23-«7:  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

[File  No.  962-3154] 

Honeywell  Inc.;  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 


The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — eml)odied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  February  23,  1998. 
AOORESSES:  CommenU  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W.. 
Washington.  D.C.  20580. 
FOR  FURTHER  MFOMMATION  contact:  . 
Linda  K.  Badger,  Federal  Trade 
Commission.  San  Francisco  Regional 
Office.  901  Market  Street,  Suite  570.  San 
Francisco.  CA  94103.  (415)  356-5270. 

^erry  O'Brien.  Federal  Trade 
Commission.  San  Francisco  Regional 


Office.  901  Market  Street.  Suite  570.  San 
Francisco,  CA  94103.  (415)  356-5270. 
8UPP1.EIIENTARY  INFORMATKM:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34).  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describ«»  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  December  17. 1997),  on 
the  Worid  Wide  Web.  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room.  Room  H- 
130.  Sixth  Street  and  Pennsylvania 
Avenue,  N.W..  Washington.  D.C.  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proi>osed  consent  order 
firom  respondent  Honeywell  Inc. 
("Honeywell")  a  Delaware  corporation. 

The  proposed  consent  order  has  been 

!>laced  on  the  public  record  for  sixty 
60)  days  for  reception  of  conmients  by 
interested  persons.  Comments  received 
during  this  period  will  become  pari  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 
HoneyMrell  manufacturers  and 
markets  various  types  of  air  cleaning 
products,  including  a  line  of  portable, 
room  air  cleaners.  These  "Honeywell 
Air  Purifiers"  include  an  "enviracaire* 
True  HEPA  filter."  The  Commission's 
complaint  charges  that  respondent's 
advertising  for  the  Honeywell  Air 
Purifier  included  unsubstantiated 
claims  of  efficacy  and  allergy  relief. 
Specifically,  the  complaint  alleges  that 
the  respondent  did  not  possess  adequate 
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substantiation  for  claims  that:  (1)  The 
filter  in  a  Honeywell  Air  Purifier 
removes  99.97%  of  mold  spores,  dust 
mite  allergens,  bacteria  and  viruses  fit>m 
the  air  that  people  breathe  under 
household  living  conditions;  (2)  The 
filter  in  a  Honejrwell  Air  Purifier 
removes  nearly  all  or  99.97%  of 
impurities  from  the  air  that  people 
breathe  under  household  living 
conditions;  (3)  Consumers  who  use  a 
Honeywell  Air  Purifier  that  changes  the 
air  in  a  room  six  or  more  times  per  hour 
will  experience  noticeable  symptom 
relief  from  allergies  and  other 
respiratory  problem^;  and  (4)  Honeywell 
Air  Purifiers  provide  proven  relief  from 
allergy  symptoms. 

According  to  the  proposed  complaint, 
the  99.97%  figure  used  in  Honeywell's 
advertisement  refers  to  the  filter's 
expected  efficiency  in  removing     , 
particles  that  actually  pass  through  the 
filter.  While  the  filter's  efficiency  is  a 
factor  in  assessing  the  effectiveness  of 
an  air  purifier  in  particulate  removal, 
this  figure  overstates  the  actual 
effectiveness  of  the  air  purifier  in 
removing  pollutants  from  the  air  in  a 
user's  environment.  The  actual 
effectiveness  of  an  air  purifier, 
according  to  the  proposed  complaint, 
depends  on  a  variety  of  factors 
including,  the  amount  of  air  that  the  air 
purifier  processes,  the  nature  of  the 
pollutant,  and  the  rate  at  which  the 
pollutant  is  being  introduced  into  the 
environment. 

Additionally,  with  respect  to  the 
allergy  relief  claims  made  by 
Honeywell,  the  proposed  complaint 
states  that  there  is  no  guarantee  that  an 
individual  who  suffers  from  allergies  or 
other  respiratory  problems  will  derive  a 
discernible  reduction  in  symptoms 
through  the  use  of  these  or  other  air 
purifiers.  Whether  individuals  will 
derive  such  relief  depends  on  many 
variables  including,  the  source  and 
severity  of  their  allergies,  whether  the 
allergens  at  issue  tend  to  remain 
airborne,  the  rate  at  which  the  allergens 
are  emitted  into  their  homes  or  offices, 
and  other  environmental  factors. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  fiom  engaging  in  similar 
acts  and  practices  in  the  hiture. 

Part  I  of  the  proposed  order  would 
prohibit  Honeywell  from  making  certain 
efficacy  claims  about  Honeywell  Air 
Purifiers,  enviracaire*  True  HEPA 
filters,  or  any  other  air  cleaning  product 
which  is  normally  used  for  personal, 
family,  or  household  purposes,  unless  at 
the  time  of  making  the  claims  it 
possesses  and  relies  upon  competent 
and  reliable  scientific  evidence. 


Furthermore,  claims  that  state  or  imply 
a  level  of  performance  under  any  set  of 
conditions,  such  as  household  loving 
conditions,  must  be  substantiated  by 
evidence  that  either  relates  to  such 
conditions  or  that  was  extrapolated  to 
such  conditions  by  generally  accepted 
procedures.  The  specific  claims  covered 
by  Part  I  include  any  representation:  (1) 
about  such  products's  ability  to 
eliminate,  remove,  clear,  or  clean  any 
quantity  of  indoor  air  contaminants 
under  household  living  conditions;  and 
(2)  that  such  product  will  perform  under 
any  set  of  conditio]^,  including 
household  living  conditions. 

Part  n  of  the  proposed  consent  order 
includes  fencing-in  relief,  requiring  that 
Honeywell  possess  competent  and 
reliable  evidence,  which  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence,  for  any 
claim  about  the  performance,  health  or 
other  benefits,  or  efficacy  of  any  air 
cleaning  product  which  is  normally 
used  for  personal,  family,  or  household 
purposes. 

The  proposed  order  also  requires  that 
respondent  to  maintain  materials  relied 
upon  to  substantiate  claims  covered  by 
the  order;  to  provide  a  copy  of  the 
consent  agreement  to  all  employees  or 
representatives  involved  in  the 
preparation  and  placement  of  the 
company's  advertisements,  as  well  as  to 
all  company  executives  and  marketing 
and  sales  managers;  to  notify  the 
Commission  of  dny  changes  in  corporate 
structure  that  might  affect  compliance 
with  the  order;  and  to  file  one  or  more 
reports  detailing  compliance  with  the 
order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 
Secretary. 
[PR  Doc.  97-33575  Filed  12-23-fl7;  8:45  am] 
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GENERAL  ACCOUNTING  OFRCE 
[GA(yAJMD-«8-21.3.1] 

Standards  for  Internal  Control  in  the 
Federal  Government 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  docimient  availability. 

SUMMARY:  The  General  Accounting 
Office  (GAO)  is  seeking  public  comment 
on  the  proposed  "Standards  for  Internal 
Controls  in  the  Federal  Government 
dated  December  1997."  The  proposed 


standards  are  being  issued  to  update  the 
1983  "Standards  for  Internal  Controls  in 
the  Federal  Government."  The  proposed 
standards  incorporate  the  existing 
standards  and  the  components  of 
internal  control  covered  in  Internal 
Control — Integrated  Framework, 
Committee  of  Sponsoring  Organizations 
of  the  Treadway  Commission  (COSO), 
September  1992.  The  proposed 
standards  are  intended  to  assist  program 
and  financial  managers  achieve  the 
internal  control  objectives  of  their 
organizations.  This  notice  indicates  that 
the  proposed  standards  are  available 
from  GAO  for  review  and  comment 
DATES:  Comments  must  be  received  by 
March  11. 1998. 

ADDRESSES:  Copies  of  the  internal 
control  standaids  draft  are  available  by 

(1)  pick-up  at  Document  Distribution, 
U.S.  General  Accounting  Office,  Room 
1100.  700  4th  Street.  NW.  (comer  of  4th 
and  G  Streets.  NW.).  Washington,  DC; 

(2)  mail  from  U.S.  General  Accounting 
Office.  P.O.  Box  37050,  Washington,  DC 
20013;  (3)  phone  at  202-512-6000  or 
FAX  202-512-6061  or  TDD  202-512- 
2537;  or  (4)  on  GAO's  home  page  (http:/ 
/www.gao.gov)  on  the  Internet. 
Comments  should  be  addressed  to  the 
Robert  W.  Gramling.  Director,  Corporate 
Audits  and  Standards,  Accounting  and 
Information  Management  Division.  U.S. 
General  Accounting  Office,  441  G  Street 
NW.,  Room  5089,  Washington,  DC 
20548. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  W.  Gramling.  202-512-9406. 
SUPPLEMENTARY  INFORMATION:  Beginning 
with  the  Accounting  and  Auditing  Act 
of  1950,  agency  heads  have  been 
required  to  establish  and  maintain 
effective  internal  control.  Since  then, 
other  laws  have  required  renewed  focus 
on  internal  control.  The  Federal 
Managers'  Financial  Integrity  Act 
(FMFIA)  of  1982,  for  example,  requires 
agency  heads  periodically  to  evaluate 
their  systems  of  internal  control,  using 
the  guidance  issued  by  the  Office  of 
Management  and  Budget,  and  to  prepare 
a  report  on  whether  their  systems 
conform  to  the  standards  issued  by  the 
GAO.  Most  recently,  the  Federal 
Financial  Management  Improvement 
Act  (FFMLA)  of  1996,  in  focusing  on 
financial  management  systems, 
identified  internal  control  as  an  integral 
part  of  those  systems.  The  OMB  Circular 
A-123,  "Management  Accountability 
and  Control,"  ]une  21,  1995,  provides 
the  requirements  for  assessing  controls. 
Over  the  years,  GAO  has  issued 
numerous  publications  to  assist 
agencies  in  establishing  and 
maintaining  effective  internal  control 
systems.  In  1983.  GAO  drew  on  its 
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previously  issued  guidance  and  experts 
throughout  government,  private  sector, 
and  academic  communities  to  develop 
and  issue  "Standards  for  Internal 
Controls  in  the  Federal  Government"  to 
facilitate  implementation  of  FMFIA. 
Although  those  standards  remain 
conceptually  sound  and  are  used 
throughout  the  federal  government,  this 
update  enhances  the  standards  by 
recognizing  recent  internal  control 
evaluation  guidance  developed  by  the 
private  sector  with  assistance  firom  GAO 
and  others,  as  well  as  to  giving  greater 
recognition  to  the  increasing  use  of 
information  technology. 

The  internal  control  standards 
contained  in  the  proposed  standards 
follow  the  COSO  guidance  closely  and 
refer  to  portions  of  OMB  Circular  A-123 
that  provide  guidance  for  evaluating 
internal  control.  However.  tMro  of  the 
standards  concerning  management 
reporting  on  internal  control  and 
resolution  of  audit  findings  are 
standards  not  addressed  by  COSO  but 
reflect  the  public's  demand  for  a  high 
level  of  accountability  for  government 
stewardship  of  resources.  These  two 
standards  are  currently  required  by  law 
and  by  the  existing  internal  control 
standards.  Appendix  II  cross-references 
the  existing  standards  with  those 
proposed  in  the  document. 

Comments  received  will  be  reviewed 
and  the  proposed  standards  will  be 
revised  as  necessary.  Publication  of  the 
Tinal  standards  will  be  announced  in  the 
Federal  Register. 
Gene  L.  Dodaro, 

Assistant  Comptroller  General  for  Accounting 
and  Information  Management. 

(FR  Doc.  97-33623  Filed  12-23-97;  8:45  am) 

lajjNocooa  i*io-o*-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Cooperative  Agreement  WItti  the 
National  Academy  of  Sciences 

AGENCY:  Office  of  Public  Health  and 

Science. 

ACTION:  Notice. 

SUMMARY:  On  behalf  of  the  Public  Health 
Service  agencies  (PHS).  the  Office  of 
Public  Health  and  Science  has  entered 
into  a  cooperative  agreement  with  the 
National  Academy  of  Sciences  to 
provide  core  support  for  activities  in  a 
number  of  health  areas,  including  health 
promotion  and  disease  prevention; 
health  care  services;  neuroscience  and 
behavioral  health;  health  sciences 
policy;  food  and  nutrition;  international 


health;  radiation  effects  research; 
environmental  studies  and  toxicology; 
and  children,  youth  and  fomilies.  The 
purpose  of  this  cooperative  agreement  is 
to  provide  access  to  expertise  regarding 
matters  of  interest  to  PHS,  including 
independent  advice  on  how  complex 
issues  might  be  defined  and  addressed 
in  discrete  studies  and  on  planning  to 
address  the  problems  and  issues 
identified. 

FOn  FURTHER  INFORMATION  CONTACT: 
Cindy  Oswald.  Contract  Specialist, 
Program  Support  Center,  AOS/Division 
of  Acquisition  Management,  5600 
Fishers  Lane,  Room  5-101,  Rockville, 
Maryland  20857,  for  information  about 
this  program,  and  Linda  Meyers.  Ph.D.. 
Office  of  Disease  Prevention  and  Health 
Promotion,  Office  of  Public  Health  and 
Science,  Room  73S-G,  200 
Independence  Avenue,  S.W.. 
Washington,  DC  20201.  for 
progranunatic  technical  assistance. 
SUPPLEMENTARY  MFONMATION: 
Approximately  $450,000  will  be 
available  in  FY  1998  to  support  this 
project.  This  award  was  effective 
December  1. 1997,  for  a  12-month 
budget  period  with  a  project  fieriod  of 
5  years.  Funding  estimates  may  vary 
and  are  subject  to  change.  Continuation 
awards  within  the  project  period  will  be 
made  if  progress  is  satisfactory  and 
funds  are  available. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  an  HHS-led  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  objectives  in 
nearly  all  priority  areas.  (To  order  a 
copy  of  "Healthy  People  2000: 
Midcourse  Review  and  Revisions." 
contact  the  Superintendent  of 
Documents,  Government  Printing 
Office,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954:  Telephone  (202)  512-1800; 
Internet  address:  http:// 
www.access.gpo.gov/index.html.) 

Authority 

This  program  is  authorized  under 
Sections  301  and  1701  of  the  Public 
Health  Act. 


Smoke-free  Workpli 

The  PHS  strongly  encourages  all 
funding  recipients  to  provide  a  smoke- 
free  workplace  and  promote  the  non-use 
of  all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children's  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  the  children. 


Eligible  Applicant 

Assistance  was  provided  only  to  the 
National  Academy  of  Sciences, 
Washington,  D.C.  No  other  applications 
were  solicited.  The  National  Academy 
of  Sciences  (NAS)  is  the  only 
organization  that  has  the  ability  to 
assemble  such  National  scientific 
expertise  in  a  range  of  health-related 
fields  to  fiimlsh  independent  advice 
and  guidance  of  the  highest  quality  with 
an  unparalleled  level  of  objectivity.  This 
combination  of  advice  and  objectivity  is 
a  distinct  asset  to  the  PHS  in  carrying 
out  its  mission. 

Catalog  of  Federal  Domestic  Assistance 
Number 

A  Catalog  of  Federal  Domestic 
Assistance  Number  is  not  required 
because  the  project  is  the  only  one 
funded  in  this  activity. 

Executive  Order  12372  Review 

This  application  is  not  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372. 

Public  Health  System  Reportiiig 
Requirementa 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Dated:  December  17, 1997. 
Saaaiiae  A.  Stoiber. 

Acting  Deputy  Assistant  Secretary  for  Health 
(Disease  Prevention  and  Health  Promotion). 
|FR  Doc.  97-33504  Filed  12-23-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  tfie  Secretary 

Notice  of  Availability 

AGENCY:  Office  of  Disease  Prevention 
and  Health  Promotion.  Office  of  Public 
Health  and  Science. 
ACTION:  Commis''>ioa  on  Dietary 
Supplement  Labels:  Notice  of 
Availability  of  Final  Report 


r:  The  Department  of  Health  and 
Human  Services  (HHS)  is  providing 
notice  of  the  availability  of  the  Report 
of  the  Commission  on  Dietary 
Supplement  Labels. 

DATES:  The  final  report  of  the 
Commission  on  Dietary  Supplement 
Labels  was  delivered  to  the  Secretary. 
Health  and  Human  Services,  the 
President,  and  Congress  on  November 
24.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
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The  final  report  of  the  Commission  is 
available  from  the  Superintendent  of 
Documents,  Government  Printing 
Office,  P.O.  Box  371954.  Pittsbu^,  PA 
15250-7954  (202-512-1800)  (Stock 
Number  017-001-00531-2).  The  final 
report  is  also  available  on  the 
INTERNET  at  http://web.health.gov/ 
dietsupp/.  For  additional  information, 
contact  Kenneth  D.  Fisher,  Ph.D., 
Executive  Director.  Commission  on 
Dietary  Supplement  Labels.  Office  of 
Disease  Prevention  and  Health 
Promotion,  Room  738G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Ave.  S.W.,  Washington,  D.C.  20201. 
(202)  690-5526  or  facsimile  (202-205- 
0463). 

8UPPLEMBITARY  INFORMATION:  Public 
Law  103-417,  Section  12,  authorized 
the  establishment  of  a  Commission  on 
Dietary  Supplement  Labels  whose  seven 
members  were  appointed  by  the 
President  in  November,  1995.  The 
appointments  to  the  Commission  by  the 
President  and  the  establishment  of  the 
Commission  by  the  Secretary  of  Health 
and  Human  Services  reflect  the 
commitment  of  the  President  and  the 
Secretary  to  the  development  of  a  sound 
and  consistent  regulatory  policy  on 
labeling  of  dietary  supplements. 

The  Commission  has  conducted  a 
study  that  provides  recommendations 
for  regulation  of  label  claims  and 
statements  for  dietary  supplements, 
including  the  use  of  supplemental 
literature  in  connection  with  their  sale 
and,  in  addition,  procedures  for 
evaluation  of  label  claims.  The 
Commission  has  also  considered  how 
best  to  provide  truthful,  scientifically 
valid,  and  non-misleading  information 
to  consumers  in  order  that  they  may 
make  informed  health  care  choices  for 
themselves  and  their  families. 

In  accordance  with  the  provisions  of 
its  Charter,  dated  February  13. 1997. 
delivery  of  the  Commission's  final 
report  constitutes  completion  of  the 
function  of  the  Commission. 
Accordingly,  the  Commission  has  been 
discharged. 


Dated:  December  11, 1997. 
Snsanne  A.  Stoiber, 

Acting  Deputy  Assistant  Secretary  for  Health 
(Disease  Prevention  and  Health  Promotion), 
U.S.  Department  of  Health  and  Human 
Services. 

(FR  Doc.  97-33502  Filed  12-23-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[AT80ft-131] 

Availability  of  Final  Toxiodogicai 
Profiles 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  three  new  final  and  eight 
updated  final  toxicological  profiles  of 
priority  hazardous  substances 
comprising  the  ninth  set  prepared  by 
ATSDR. 

FOR  FURT>4ER  INFORMATION  CONTACT:  Ms. 
Loretta  Norman,  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Mailstop  E-29, 1600 
Clifton  Road,  NE..  Atlanta,  Georgia 
30333.  telephone  (404)  639-6322. 
SUPPLEMENTARY  INFORMATION:  The 
Superfufld  Amendments  and 
Reauthorization  Act  (SARA)  (Pub.  L. 
99-499)  amends  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund)  (42  U.S.C.  9601 
et  seq.)  by  establishing  certain 
requirements  for  ATSDR  and  the 
Environmental  Protection  Agency  (EPA) 
with  regard  to  hazardous  substances 
which  are  most  commonly  found  at 
facilities  on  the  CERCLA  National 
Priorities  List  (NPL).  Among  these 
statutory  requirements  is  a  mandate  for 
the  Administrator  of  ATSDR  to  prepare 
toxicological  profiles  for  each  substance 
included  on  the  priority  lists  of  . 
hazardous  substances.  These  lists 


identified  275  hazardous  substances 
that  ATSDR  and  EPA  determined  pose 
the  most  significant  potential  threat  to 
human  health.  The  availability  of  the 
revised  list  of  the  275  most  hazardous 
substances  was  announced  in  the 
Federal  Register  on  November  17, 1997 
(62  FR  61332).  For  prior  versions  of  the 
list  of  substances  see  Federal  Register 
notices  dated  April  29,  1996  (6l  FR 
18744);  April  17, 1987  (52  FR  12866); 
October  20,  1988  (53  FR  41280);  October 
26, 1989  (54  FR  43619);  October  17. 
1990  (55  FR  42067);  October  17, 1991 
(56  FR  52166);  October  28, 1992  (57  FR 
48801J;  and  February  28, 1994  (59  FR 
9486). 

Notice  of  the  availability  of  drafts  of 
the  ninth  set  of  toxicological  profiles  for 
public  review  and  comment  was 
published  in  the  Federal  Register  on 
October  30, 1995  (60  FR  55272).  with 
notice  of  a  90-day  public  comment 
period  for  each  profile,  starting  bom  the 
,  actual  release  date.  Following  the  close 
of  each  comment  period,  chemical- 
si>ecific  comments  were  addressed,  and 
where  appropriate,  changes  were 
incorporated  into  each  profile.  The 
public  comments  and  other  data 
submitted  in  response  to  the  Federal 
Register  notice  bear  the  docket  control 
number  ATSDR-102.  This  material  is 
available  for  public  inspection  at  the 
Division  of  Toxicology,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
Building  4.  Suite  2400,  Executive  Park 
Drive,  Atlanta,  Georgia,  (not  a  mailing 
address)  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

Availability 

This  notice  annoiuices  the  availability 
of  three  new  final  and  eight  updated 
final  toxicological  profiles  comprising 
the  ninth  set  prepared  by  ATSDR.  The 
following  toxicological  profiles  are  now 
available  through  the  U.S.  Department 
of  Commerce,  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  Virginia  22X61, 
telephone  1-800-553-6847.  There  is  a 
charge  for  these  profiles  as  determined 
by  NTIS. 


Toxicoiogical  profile 


Ninth  Set: 
1.BEr42ENE  (UPDATE)  

2.  CHLORFENVINPHOS 

3.  CHLOROFORM  (UPDATE)  .. 

4.  CHLORPYRIFOS  

5.  CYANIDE  (UPDATE)  

AMMONIUM  THIOCYANATE 

CYANAZINE 

HYDROGEN  CYANIDE  

SODIUM  CYANIDE 


NTIS  order  No. 


PB98-101157 
PB98-101116 
PB98-101140 
PB98-1 03088 
PB98-101207 


CAS  No. 


000071-43-2 
000470-90-6 
000067-66-3 

002921-88-2 
000067-12-6 
301762-05-4 
021725-46-^ 
000074-90-8 
000143-33-9 
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ToHtcotoptoMl  proWs 


THIOCYANATE 

POTASSIUM  CYANIDE 

CALOUM  CYANIDE 

COPPER(I)  CYANIDE  

POTASSIUM  SILVER  CYANIOE 

CYANOGEN 

CYANOGEN  CHLORIDE 

DICHLORVOS 

NICKEL  (UPDATE) 
NICKEL  CHLORIDE  .. 

NICKEL  OXIDE  

NICKEL  SULFATE 

NtCKEL  SUBSULFIDE 

NICKEL  ACETATE  

NICKEL  NITRATE 

POLYCHLORINATED  BIPHENYLS  (UPDATE) 

AROCLOR  1016  .. 

AROCLOR  1221  .. 

AROCLOR  1232  .. 

AROCLOR  1242  .. 

AROCLOR  1248  .. 

AROCLOR  1254  .. 

AROCLOR  1260  .. 

AROCLOR  1262  .. 

AROCLOR  1268 _ , 

TETRACHLOROETHYLENE  (UPDATE) 

10.  TRICHLOROETHYLENE  (UPDATE)  .. 

11.  VINYL  CHLORIDE  (UPDATE)  


9 


NTIS 


No. 


PB98-101124 
P99e-101199 


PB9e-101173 


PB98-101181 
Pe98-101166 
PB9e-101132 


CAS  No. 


000302-04-5 
000151-50-8 
000582-01-8 
000644-92-3 
000506-61-6 
000460-19-6 
000506-77-4 
000062-73-7 
007440-O2-0 
007718-54-9 
001313-0»-1 
007786-81-4 
012035-72-2 
000373-02-4 
013138-45-9 
001336-36-3 
012674-11-2 
011104-28-2 
011141-16-6 
053468-21-9 
012672-28-6 
011097-68-1 
01108fr-82-6 
037324-23-5 
011100-14-4 
000127-18-* 
00007»-01-« 
000075-O1-4 


DatMl:  DanmlMr  17. 1997. 

GMfSilOMS. 

Dinetor,  Ofpcv  of  Policy  and  External  A/fain, 
A§ancyfor  Toxic  Substances  and  Dimmm 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  For  Toxic  Substances  and 
DisMae  Registry 

(ATSDfl-132] 

AvallabHity  of  Final  Toxicological 
ProfUaa 

AQENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR). 
Department  of  Health  and  Human 
Services  (HHS). 
ACTION:  Notice  of  availability. 


:  This  notice  announces  the 
availability  of  nine  final  toxicological 
profiles  on  unregulated  hazardous 
substances  prepared  by  ATSDR  for  the 
Department  of  Defense. 
PON  RNITMIfl  wrOWMATION  CONTACT:  Ma. 
Loretta  Norman.  Division  of  Toxicology. 
Agency  for  Toxic  Substances  and 
Disease  Registry.  Mailstop  E-29.  1600 
Clifton  Road.  NE..  AtlanU.  Georgia 
30333.  telephone  (404)  639-6322. 
SUPPLEMENTARY  WtFOimikVOHl  The 
Superfund  Amendments  and 


Reauthorization  Act  (SARA)  of  1986 
(Pub.  L.  99-498)  amended  the 
Comprehensive  Environmentai 
RssiKMisa,  Compensation,  and  Liability 
Act  of  1080  (Superfund)  or  CERCLA. 
Section  211  of  SARA  also  amended 
Title  10  of  the  U.S.  Code,  creating  the 
Defense  Environmental  Restoration 
I^rogram.  Section  2704(a)  and  (b)  of  Title 
10  of  the  U.S.  Code  diracU  the  Secretary 
of  Defense  to  notify  the  Secretary  of 
Health  and  Human  Services  of  not  less 
than  25  of  the  most  commonly  found, 
unrsgulated  hazardous  substances  at 
defense  facilities.  The  Secretary  of  HHS 
shall  take  necessary  steps  to  ensure  the 
timely  preparation  of  toxicological 
profiles  of  these  substances.  Each  profile 
includes  an  examination,  summary  and 
interpretation  of  available  toxicological 
information  and  epidemiological 
evaluations.  This  information  and  these 
data  are  used  to  ascertain  the  levels  of 
significant  human  exposure  for  the 
substance  and  the  associated  health 
effects.  The  profiles  include  a 
determination  of  whether  adequate 
information  on  the  health  effects  of  each 
substance  is  available  or  under 
development.  When  adequate 
information  is  not  available,  in 
cooperation  with  the  National 
Toxicology  Program  (NTP),  ATSDR  may 
plan  a  program  of  researcb  designed  to 
determine  these  health  effects. 

Notice  of  the  availability  of  nine  new 
dl%ft  toxicological  profiles  for  public 


review  and  comment  was  published  in 
the  Federal  Register  on  October  18. 
1994  (59  PR  52549).  with  notice  of  a  90- 
day  public  comment  period  for  each 
profile,  starting  from  the  actual  release 
date.  Following  the  close  of  each 
comment  period,  chunical-specific 
comments  were  addressed,  and  where 
appropriate,  changes  were  incorporated 
into  each  profile. 

The  public  comments,  the 
classification  of  and  response  to  those 
comments,  and  other  data  submitted  in 
respxmse  to  the  Federal  Register  notice 
bear  the  docket  control  number  ATSDR- 
86.  This  material  is  available  for  public 
inspection  at  the  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry.  Building  4,  Suite  2400. 
Executive  Park  Drive,  Atlanta,  Georgia 
(not  a  mailing  address),  between  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  legal  holidays. 

Availability 

This  notice  announces  the  availability 
of  nine  final  toxicological  profiles  for 
the  Department  of  Defense.  The 
following  toxicological  profiles  are  now 
available  through  the  U.S.  Department 
of  Commerce,  National  Technical 
Information  Service  (NTIS).  5285  Port 
Royal  Road.  Springfield.  Virginia  22161, 
telephone  1-800-553-6847.  There  is  a 
charge  for  these  profiles  as  determined 
by  NTIS. 


Toxicological  profile 


1.  D>-N-OCTYLPHTHALATE 

2.  ETHYLENE  GLYCOL/  

PROPYLENE  GLYCOL 

3.  HEXACHLOROETHANE _ 

4.  HMX  ,„. 

5.  HYDRAULIC  FLUIDS  

6.  HYDRAZINES  

1,1-DIMETHYLHYDRAZINE  

1,2-DIMETHYLHYDRAZINE  

DtMETHYLHYDRAZINE  

7.  MINERAL-BASED  CRANKCASE  OIL 

8.  TITANIUM  TETRACHLORIDE 

9.  WHITE  PHOSPHORUS „... 


NTIS  order  No. 


PB9B-101033 
PB9a-10110e 

PB98-101041 
PB98-101058 
PB98-101066 
PB8a-101025 


Pe9e-101066 
PB98-101074 
Pe88-101082 


CAS  No. 


000117-84-0 
000107-21-1 
000057-55-6 
000067-72-1 
002681-41-0 
VARIOUS 
000302-01-2 
000057-14-7 
000540-73-8 
03026O-66-3 
006002-O5-9 
007550-45-0 
007723-14-0 


Dated:  December  17. 1997. 
Georgi  Jane*, 

Dinetor.  Office  of  Policy  and  External  Affairs, 
Agency  for  Toxic  Substances  and  Disease 
Registry. 

[FR  Doc.  97-33508  Filed  12-23-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Vaccine  Advisory  Committee 
(NVAC),  Subcommittee  on  Future 
Vaccines,  Subcommittee  on 
immunization  Coverage,  and 
Subcommittee  on  Vaccine  Safety: 
Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
advisory  committee  meetings. 

Name:  National  Vaccine  Advisory 
Committee  (NVAC). 

Times  and  Dates:  9  a.m.-2  p.m..  )anuary 
12, 1998.  8:30  a.m.-l:15  pan.,  January  13. 
1998. 

Place:  Hubert  H.  Humplirey  Building, 
Room  800,  200  Independence  Avenue,  SW. 
Washington,  DC  20201. 

Status:  Open  to  tiie  pubBc,  limited  only  by 
the  space  available. 

Notice:  In  the  interest  of  security,  the 
Depiartment  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  should  plan 
to  arrive  at  the  building  each  day  either 
between  8  and  8:30  a.m.  or  12:30  and  1  p.m. 
so  they  can  be  escorted  to  the  meeting. 
Entrance  to  the  meeting  at  other  times  during 
tiie  day  cannot  be  assured. 

Purpose:  This  committee  advises  and 
makes  recommendations  to  the  Director  of 
the  National  Vaccine  Program  on  matters 
related  to  the  Program  responsibilities. 

Matters  To  Be  Discussed:  Agenda  items 
will  include  updates  on  the  National  Vaccine 
Program  Office  (NVPO)  activities:  the 


National  Vaccine  Plan  and  NVAC's  role  in 
defining  priorities  for  action;  unmet  needs 
funding — past,  present  and  future;  adult 
immunization:  report  of  the  workgroup;  use 
of  non-traditional  sites  for  adult 
immunization;  influenza:  a  growing  need  for 
pandemic  preparedness;  and  a  discussion  on 
vaccines  for  international  travel. 

In  addition,  there  will  be  updates  on 
welfare  reform  and  efRects  on  immunization; 
moving  towards  a  Department  of  Health  and 
Human  Services'  vaccine  safety  action  plan; 
work  group  on  philosophical  exemptions — 
final  report;  the  presidential  initiative  on 
immunization  registries;  global  use  of 
critically  needed  vaccines — strategies  to 
consider.  There  will  be  reports  from  the 
Subcommittee  on  Immunization  Coverage, 
Subcommittee  on  Future  Vaccines,  and 
Subcommittee  on  Vaccine  Safety. 

Name:  Subcommittee  on  Immunization 
Coverage. 

rime  and  Date:  2  p.m.-5  p.m.,  January  12, 
1998. 

Place:  Hubert  H.  Humphrey  Building, 
Room  423A,  200  Independence  Avenue,  SW, 
Washington,  DC  20201. 

Status:  Open  to  tlie  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  will  identify 
and  propose  solutions  that  provide  a 
multifaceted  and  holistic  approach  to 
reducing  barriers  that  result  in  low 
immunization  coverage  for  children. 

Matters  To  Be  Discussed:  This 
subcommittee  will  hold  a  discussion  on  the 
review  of  recommendations  from  tlie 
document,  "Strategies  to  Sustain 
Immunization  Coverage,"  and  the 
finalization  of  those  recommendations. 
Name:  Subcommittee  on  Future  Vaccines. 
Time  and  Date:  2  p.m.-5  pjn..  January  12. 
1998. 

Place:  Hubert  H.  Humphrey  Building, 
Room  405A,  200  Independence  Avenue,  SW, 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Subcommittee  on  Future 
Vaccines  wrill  develop  policy  options  and 
guide  national  activities  which  will  lead  to 
accelerated  development,  licensure,  and  best 
use  of  new  vaccines  in  the  simplest  possible 
immunization  schedules. 

Matters  To  Be  Discussed:  This 
subcommittee  will  hold  discussions 
regarding  the  continued  evaluation  of 
methods  to  remove  barriers  to  development. 


licensure  and  use  of  safe  and  effective  new 
vaccines;  combination  vaccines,  strategic 
options;  and  defining  future  vaccines  policy 
issues  for  travelers'  vaccines. 

Name:  Subcommittee  on  Vaccine  Safety. 

Time  and  Date:  2  p.m.-5  p.m.,  January  12, 
1998. 

Place:  Hubert  H.  Humphrey  Building, 
Room  800,  200  Independence  Avenue,  SW, 
Wasliington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  liy 
the  space  available. 

Purpose:  This  subcommittee  will  review 
issues  relevant  to  vaccine  safety  and  adverse 
reactions  to  vaccines. 

Matters  To  Be  Discussed:  Tliis 
subcommittee  will  hold  discussions 
regarding  its  goals;  a  report  from  the  Taslf 
Force  on  Safer  Childhood  Vaccines:  a  project 
report  on  beneHt-risk  communication 
curriculum  development;  and  agenda  items 
for  the  next  meeting. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Felecia  D.  Pearson,  Conunittee  Management 
Specialist,  NVPO,  CDC.  1600  Clifton  Road. 
NE,  M/S  D50.  AtlanU.  Georgia  30333. 
telephone  404/639-4450. 

Dated:  December  19, 1997. 
Carefyn  J.  Ruaaell. 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  97-33666  Filed  12-23-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocfcM  No.  97D-014q 

International  Conference  on 
Harmonisation;  Guidance  on 
Impurities:  Residual  Solvents 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
guidance  entitled  "Q3C  Impurities: 
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Residual  SolvenU."  The  guidance  was 
prepared  under  the  auspices  of  the 
International  Conference  on 
Hannonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  guidance  recommends  acceptable 
amounts  of  residual  solvents  in 
pharmaceuticals  for  the  safety  of  the 
patient,  and  recommends  the  use  of  less 
toxic  solvents  in  the  manufacture  of 
drug  substances  and  dosage  forms. 
DATES:  Effective  December  24,  1997. 
Submit  written  comments  at  any  time. 
A00RE8SES:  Submit  written  comments 
on  the  guidance  to  the  Dockets 
Management  Branch  (HFA-30S),  Food 
and  Drug  Administration.  12420 
Parklawn  Dr..  rm.  1-23,  Rockville,  MD 
20857.  Copies  of  the  guidance  are 
available  from  the  Drug  Information 
Branch  (HFD-210),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
E)rug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-827- 
4573. 

POn  FURTHER  IMFORMATION  CONTACT: 
Regarding  the  guidance:  John  ).  Cibbs, 
Center  for  Drug  Evaluation  and 
Research  (HFD-820),  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857.  301- 
827-6430. 
Regarding  ICH:  Janet  J.  Showalter, 
Office  of  Health  Affairs  (HFY-20J, 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  301-827-0864. 
•UPPLEMENTARY  IMFORMATKM:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has    , 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientiHcally 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
Initiatives  to  Im  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
frt)m  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  Eurof>ean  Union.  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 


the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research 
(CDER)  and  Biologies  Evaluation  and 
Research  (CBER).  FDA.  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  frt>ro  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  the  Federal  Register  of  May  2, 1997 
(62  FR  24302).  FDA  published  a  draft 
tripartite  guideline  entitled  "Impurities: 
Residual  Solvents"  (Q3C).  The  notice 
gave  interested  persons  an  opportunity 
to  submit  comments  by  June  16, 1997. 

After  consideration  of  the  comments 
received  and  revisions  to  the  guidance, 
a  final  draft  of  the  guidance  was 
submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three 
participating  regulatory  agencies  on  July 
17,1997. 

In  accordance  with  FDA's  Good 
Guidance  Practices  (62  FR  8961. 
February  27, 1997),  this  docimient  has 
been  designated  a  guidance,  rather  than 
a  guideline. 

Residual  solvents  in  pharmaceuticals 
are  organic  volatile  chemicals  that  are 
used  or  produced  in  the  synthesis  of 
drug  substances  or  excipients,  or  in  the 
preparation  of  drug  products.  They  are 
not  completely  removed  by  practical 
manufacturing  techniques.  The 
guidance  recommends  acceptable 
amounts  of  residual  solvents  in 
pharmaceuticals  for  the  safety  of  the 
patient.  The  guidance  recommends  the 
use  of  less  toxic  solvents  and  describes 
levels  considered  to  be  toxicologically 
acceptable  for  some  residual  solvents. 
The  guidance  applies  to  residual 
solvents  in  drug  substances,  excipients, 
and  drug  products,  and  to  all  dosage 
forms  and  routes  of  administration.  The 
guidance  does  not  apply  to  potential 
new  drug  substances,  excipients,  or 
drug  proiducts  used  during  the  clinical 
research  stages  of  development,  nor 
does  it  apply  to  existing  marketed  drug 
products. 

This  guidance  represents  the  agency's 
current  thinking  on  acceptable  amounts 
of  residual  solvents  in  pharmaceuticals. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 


such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

As  with  all  of  FDA's  guidances,  the 
public  is  encouraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  this  guidance. 
The  comments  in  the  docket  will  be 
periodically  reviewed,  and,  where 
appropriate,  the  guidance  will  be 
amended.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  tliat  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  An  electronic 
version  of  this  guidance  is  available  on 
the  Internet  (http://wMrw.fda.gov/cder/ 
guidance.htm). 

The  text  of  the  guidance  follows: 

Q3C  imporittas:  Residual  Sahrents ' 
1.  Introdnction 

The  objective  of  this  guidance  is  to 
recioaiinend  acceptable  amounts  for  residual 
solvents  in  pharmaceuticals  for  the  safety  of 
the  patient.  The  guidance  recommends  use  of 
less  toxic  solvents  and  describes  levels 
considered  to  be  toxicologically  acxeptable 
for  some  residual  solvents. 

Residual  solvents  in  pharmaceuticals  are 
defined  here  as  organic  volatile  chemicals 
that  are  used  or  produced  in  the  manufacture 
of  drug  substances  or  excipients,  or  in  the 
preparation  of  drug  products.  The  solvents 
are  not  completely  removed  by  practical 
manufacturing  techniques.  Appropriate 
selection  of  the  solvent  for  the  synthesis  of 
drug  substance  may  enhance  the  yield,  or 
determine  characteristics  such  as  crystal 
form,  purity,  and  solubility.  Therefore,  the 
solvent  may  sometimes  t>e  a  critical 
parameter  in  the  synthetic  process.  This 
guidance  does  not  address  solvents 
deliberately  used  as  excipients  nor  does  it 
address  solvates.  Ho«vever.  the  content  of 
solvents  in  such  products  should  be 
evaluated  and  justifled. 

Since  there  is  no  therapeutic  benefit  from 
residual  solvents,  all  residual  solvents  should 
be  removed  to  the  extent  possible  to  meet 
product  specifications,  good  manufacturing 
practices,  or  other  quality-based 
requirements.  Drug  products  should  contain 


no  higher  levels  of  residual  solvents  than  can 
be  supported  by  safety  data.  Some  solvents 
that  are  known  to  cause  unacceptable 
toxicities  (Class  1.  Table  1)  should  be 
avoided  in  the  production  of  drug 
substances,  excipients.  or  drug  producrts 
unless  their  use  can  be  strongly  justified  in 
a  risk-benefit  assessment  Some  solvents 
associated  with  less  severe  toxicity  (Class  2. 
Table  2)  should  be  limited  in  order  to  protect 
patients  from  potential  adverse  effects. 
Ideally,  less  toxic  solvents  (Class  3,  Table  3) 
should  be  used  where  practical.  The 
complete  list  of  solvents  included  in  this 
guidance  is  given  in  Appendix  1. 

The  lists  are  not  eidiaustive  and  other 
solvents  can  be  used  and  later  added  to  the 
lists.  Recommended  limits  of  Class  1  and  2 
solvents  or  classification  of  solvents  may 
change  as  new  safety  data  becomes  available. 
Supporting  safety  data  in  a  marketing 
appUcation  for  a  new  drug  product 
containing  a  new  solvent  may  be  based  on 
concepts  in  this  guidance  or  the  concept  of 
qualification  of  impurities  as  expressed  in 
the  guidance  for  drug  substance  (Q3A. 
Impurities  in  New  Drug  Substances)  or  drug 
product  (Q3B,  Impurities  in  New  Drug 
Products),  or  all  three  guidances. 

2.  Scope  of  the  Gnidance 

Residual  solvents  in  drug  substances, 
excipients,  and  drug  products  are  within  the 
scope  of  this  guidance.  Therefore,  testing 
should  be  performed  for  residual  solvents 
when  production  or  purification  processes 
are  known  to  result  in  the  presence  of  such 
solvents.  It  is  only  considered  necessary  to 
test  for  solvents  that  are  used  or  produced  in 
the  manufacture  or  purification  of  drug 
substances,  excipients.  or  drug  products. 
Although  manufacturers  may  choose  to  test 
the  drug  product,  a  cumulative  method  may 
be  used  to  calculate  the  residual  solvent 
levels  in  the  drug  product  from  the  levels  in 
the  ingredients  used  to  produce  the  drug 
product.  If  the  calculation  results  in  a  level 
equal  to  or  below  that  recommended  in  this 
guidance,  no  testing  of  the  drug  product  for 
residual  solvents  need  be  considered.  If, 
however,  the  calculated  level  is  above  the 
recommended  level,  the  drug  product  should 
be  tested  to  ascertain  whether  the 
formulation  process  has  reduced  the  relevant 
solvent  level  to  within  the  acceptable 
amount.  Drug  product  should  also  be  tested 
if  a  solvent  is  used  during  its  manufacture. 

This  guidance  does  not  apply  to  potential 
new  drug  substances,  excipients.  or  drug 
products  used  during  the  clinical  research 
stages  of  development,  nor  does  it  apply  to 
existing  marketed  drug  products. 


The  guidance  applies  to  all  dosage  forms 
and  routes  of  administration.  Higher  levels  of 
residual  solvents  may  be  acceptable  in 
certain  cases  such  as  short-term  (30  days  or 
less)  or  topical  application.  Justification  for 
these  levels  should  be  made  on  a  case-by- 
case  basis. 

See  Appendix  2  of  this  document  for 
additional  background  information  related  to 
residual  solvents. 

3.  General  Principles 

3.1  Classification  of  Residual  Solvents  by 
Risk  Assessment 

The  term  "tolerable  daily  intake"  (TDI)  is 
used  by  the  International  Program  on 
Chemical  Safety  (IPCS)  to  describe  exposure 
limits  of  toxic  chemicab  and  the  term 
"acceptable  daily  intake"  (ADI)  is  used  by 
the  World  Health  Organization  (WHO)  and 
other  national  and  international  health 
authorities  and  institutes.  The  new  term 
"permitted  daily  exposure"  (PDE)  is  defined 
in  the  present  guidance  as  a 
pharmaceutically  acceptable  intake  of 
residual  solvents  to  avoid  confusion  of 
differing  values  for  ADI's  of  the  same 
substance. 

Residual  solvents  assessed  in  this  guidance 
are  listed  in  Appendix  1  by  common  names 
and  structiues.  They  were  evaluated  for  their 
possible  risk  to  human  health  and  placed 
into  one  of  three  classes  as  follows: 

Class  1  solvents:  Solvents  to  be  avoided — 

Known  human  carcinogeiu.  strongly 
suspected  human  carcinogens,  and 
environmental  hazards. 

Class  2  solvents:  Solvents  to  be  limited — 

Nongenotoxic  animal  carcinogens  or 
possible  causative  agents  of  other  irreversible 
toxicity  such  as  neurotoxicity  or 
teratogenicity. 

Solvents  suspected  of  other  significant  but 
reversible  toxicities. 

Class  3  solvents:  Solvents  with  low  toxic 
potential — 

Solvents  with  low  toxic  potential  to  man; 
no  health-based  exposure  limit  is  needed. 
Class  3  solvents  have  PDE's  of  50  milligrams 
{mg)  or  more  per  day. 

3.2  Methods  for  Establishing  Exposure  Limits 
The  method  used  to  establish  permitted 

daily  exposures  for  residual  solvents  is 
presented  in  Appendix  3.  Summaries  of  the 
toxicity  data  that  were  used  to  establish 
limits  are  published  in  Pharmeuropa,  Vol.  9, 
No.  1,  Supplement,  April  1997. 

3.3  Options  for  Describing  Limits  of  Class  2 
Solvents 

Two  options  are  available  when  setting 
limits  for  Class  2  solvents. 


Option  1 :  The  concentration  limits  in 
parts  per  million  (ppm)  stated  in  Table 
2  can  be  used.  They  were  calculated 
using  equation  (1)  below  by  «««iiming  a 
product  mass  of  10  grams  (g) 
administered  daily. 


(1)    Concentration  (ppm)  = 


1000xPI>E 
dose 

Here.  PDE  is  given  in  terms  of  mg/day  and 
dose  is  given  in  g/day. 

These  limits  are  considered  acceptable  Cor 
all  substances,  excipients,  or  products. 
Therefore,  this  option  may  be  appUed  if  the 
daily  dose  is  not  known  or  fixed.  If  all 
excipients  and  drug  substances  in  a 
formulation  meet  the  limits  given  in  Option 
1,  then  these  components  may  be  used  in  any 
proportion.  No  further  calculation  is 
necessary  provided  the  daily  dose  does  not 
exceed  10  g.  Products  that  are  administered 
in  doses  greater  than  10  g  per  day  should  be 
considered  under  Option  2. 

Option  2:  It  is  not  considered  necessary  §ot 
each  component  of  the  drug  product  to 
comply  with  the  limits  given  in  Option  1. 
The  PDE  in  terms  of  mg/day  as  stated  in 
Table  2  can  be  used  with  the  known 
maximum  daily  dose  and  equation  (1).  as 
shown  in  Option  1  in  the  previous  paragraph, 
to  determine  the  concentration  of  residual 
solvent  allowed  in  drug  product  Such  limits 
are  considered  acceptable  provided  that  it 
has  been  demonstrated  that  the  residual 
solvent  has  been  reduced  to  the  practical 
minimum  The  limits  should  be  realistic  in 
relation  to  analytical  precision, 
manufacturing  capability,  and  reasonable 
variation  in  the  manufecturing  process  and 
the  limits  should  reflect  contemporary 
manufacturing  standards. 

Option  2  may  be  applied  by  adding  the 
amounts  of  a  residual  solvent  present  in  each 
of  the  components  of  the  drug  product  The 
sum  of  the  amounts  of  solvent  per  day  should 
be  less  than  that  given  by  the  PDE. 

Consider  an  example  of  the  use  of  Option 
1  and  Option  2  applied  to  acetonitrile  in  a 
drug  product.  The  permitted  daily  exposure 
to  acetonitrile  is  4.1  mg  per  day;  thus,  the 
Option  1  limit  is  410  ppm.  The  maximum 
administered  daily  mass  of  a  drug  product  is 
5.0  g.  and  the  drug  product  contains  two 
excipients.  The  composition  of  the  drug 
product  and  the  calculated  maYiiniiTn  content 
of  residual  acetonitrile  are  given  in  the 
following  table. 


<  This  guidance  reprwend  tha  agaacy't  currvnl 
thinking  on  acceptalile  amounts  of  residual  lolventi 
in  phannaceuticalt.  It  doea  not  crvate  or  confer  any 
righli  for  or  on  any  person  and  does  not  operate  to 
bind  FDA  or  the  public.  An  alternative  approach 
may  be  uaed  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute,  regulations, 
or  both' 


Component 

Amount  in  formulation 

Acetonitrile  content 

Daily  exposure 

Drug  substance 
Excipient  1 
Exdpient  2 
Drugproduct 

0.3  g 
0.9  g 
3.8  g 
5.0  g 

SOOppm 
400ppm 
SOOppm 
728  ppm 

0.24  mg 
0.36  mg 
3.04  mg 
3.64  mg 

Excipient  1  meets  the  Option  1  limit,  but 
the  drug  substance,  excipient  2,  and  drug 


product  do  not  meet  the  Option  1  limit 
Nevertheless,  the  product  meets  the  Option 


2  limit  of  4.1  mg  per  day  and  thus  conforms 
to  the  recommendations  in  this  guidance. 
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Conaidar  anotlMr  •xampi*  uaing 
•catonitril*  m  raaldual  •olwnt.  The 
i»M»imiiiii  adminiatafwl  daily  mua  of  •  drug 


product  ia  5.0  g.  and  tb«  drug  product 
contaiiu  two  excipiants.  Tha  compoaition  of 
the  drug  product  and  the  calculated 


maximum  content  of  reaidual  acetooitrile  i 
given  in  tha  foUowring  table. 


Componsnl 


OniO' 
ExdpiwKl 
Exdpi«nt2 
Drug  product 


Amounl  In  tonnuMion 


0.3  0 
0.9  g 
3Jg 
5.0  g 


Acatonitril*  oonlant 


800  ppm 
2.000  ppm 

800  ppm 
1,016  ppm 


Daily  exposura 


0.24  mg 
1.80  mg 
3.04  mg 
5.08  mg 


In  this  example,  the  product  meets  neither 
the  Option  1  nor  the  Option  2  limit  according 
to  this  summation.  The  manuhcturer  could 
test  the  drug  product  to  determine  if  the 
formulation  process  reduced  the  level  of 
acetonitrile  If  the  level  of  acetonitrile  was 
not  reduced  during  formulation  to  the 
allowed  limit,  then  tha  manutscturer  of  the 
drug  product  should  take  other  steps  to 
reduce  the  amount  of  acetonitrile  in  tha  drag 
product.  If  all  of  these  steps  fail  to  raduca  tha 
level  of  residual  solvent,  in  exceptional  caaes 
the  manufacturer  could  provide  a  summary 
of  efforts  made  to  reduce  the  solvent  level  to 
meat  the  guidance  value,  and  provide  a  riak- 
beneflt  analysis  to  support  allowing  the 
product  to  be  utilized  with  reaidual  solvent 
at  a  higher  level. 

3.4  Analytical  Procedure* 

Residual  solvents  are  typically  determined 
using  chromatographic  techniques  such  as 
gaa  afoaaatography  Any  hanaaolaad 
prooadufaa  for  determining  W»ah  of  residual 
solveirts  as  daacribad  in  thaphanHCopoeias 
should  be  used.  If  fsaaibla.  OUiafwise. 
manufKturers  would  be  hve  to  select  the 
most  appropriate  validated  analytical 
procedure  for  a  particular  application.  If  only 
Class  3  solvents  are  present,  a  noiupecific 
method  such  as  loss  on  drying  may  be  used. 


Validation  of  methods  for  residual  solvents 
should  conform  (o  ICH  guidances  "Q2A  Text 
on  Validation  of  Analytical  Procedures"  and 
"Q2B  Validation  of  Analytical  Procaduraa: 
Methodology." 

3.5  Repotting  Level*  of  Reaidual  Sohrent* 

ManuCactiuers  of  pharmaceutical  products 
need  certain  information  about  the  content  of 
reaidual  solvents  in  axctpiaota  or  drug 
subalancas  in  order  to  meat  the  criteria  of  this 
guidanoa.  The  following  statements  are  given 
as  accaptable  examples  of  the  information 
that  could  be  provided  from  a  supplier  of 
excipients  or  drug  whatinrae  to  a 
pharmaceutical  laa— hfliiiai.  The  supplier 
might  chooaa  ooa  of  tha  felknring  aa 
appropriate: 

•  Only  Class  3  solvenU  ete  likely  to  be 
ptaaant  Loss  on  drying  is  leas  than  0.5 
percent. 

•  Only  Class  2  solvento  X.  Y.  *  *   *  are 
likely  to  be  present.  All  are  below  the  Option 
1  limit.  (Here  the  supplier  would  name  the 
Class  2  solvents  represented  by  X.  Y.  *  *   * 

.) 

•  Only  Class  2  solvenU  X.  Y,  *   *   *  and 
Class  3  solvents  are  likely  to  be  present. 
Residual  Class  2  solvents  are  below  the 
Option  1  limit  and  residual  Class  3  solvents 
are  below  0.5  percent. 


If  Class  1  solvents  are  likely  to  be  present, 
they  should  be  identified  and  quantified. 

"Likely  to  be  present"  refers  to  the  solvent 
uaad  in  the  final  manufscturing  step  and  to 
aoivants  that  are  used  in  earlier 
manufacturing  steps  and  not  removed 
consistently  by  a  validated  procaas. 

If  solvents  of  Claas  2  or  Qaaa  3  are  present 
at  greater  than  their  Option  1  limits  or  0.5 
parcent,  respectively,  they  should  be 
identified  and  quantified. 

4.  Limits  of  Rasidnal  Sohrania 

4.1  Solvent*  to  Be  Avoided 

Solvents  in  Class  1  should  not  be 
employed  in  tha  manufacture  of  drug 
substances,  excipients.  and  drug  products 
because  of  their  unacceptable  toxicity  or  thair 
dalaterious  environmental  effect.  However,  if 
thair  use  is  unavoidable  in  order  to  produce 
a  drug  product  with  a  significant  therapeutic 
advance,  then  their  levels  should  be 
restricted  as  shown  in  Table  1,  unless 
otherwise  justified.  The  solvent  1,1,1- 
Trichloroethane  is  included  in  Table  1 
because  it  is  an  environmental  hazard.  The 
stated  limit  of  1,500  ppm  is  based  on  a 
review  of  the  safety  data. 


Table  i.— Class  l  SoLVEhfrs  in  Pharmaceutical  Pfk)ducts 
(Solvents  That  Should  Be  Avoided) 


Solvant 

Concantration  limit 
(ppm) 

Conoani 

Baruane 

Cartwn  tetrachlonde 

1,2-Otchloroathana 

1,1-Dichloroethene 

1.1.1-Trichloroothana 

2 
4 
5 

B 
1.500 

Carcinogen 

Toxic  and  environmental  hazard 

Toidc 

Toxic 

4  J  SolvenU  to  Be  Limited 

Solvents  in  Table  2  should  be  limited 
in  pharmaceutical  products  because  of 
their  inherent  toxicity.  PDE's  are  given 


to  the  nearest  0.1  mg/day,  and  determination.  Precision  should  be 

concentrations  are  given  to  the  nearest  determined  as  part  of  the  validation  of 

10  ppm.  The  stated  values  do  not  reflect  the  method, 
the  necessary  analytical  precision  of 


Table  2.— Class  2  Solvents  in  Pharmaceutical  Products 


Sdvanl 

PDE  (mg/day) 

Concentration 
Kmil  (ppm) 

Acaionfinia 
Chlorobanzana 

4.1 

3.6 

0.6 

38.8 

18.7 

410 

360 

60 

3.880 

1.870 

Chtorotomn                                        ^ 

Cyciohaxana 

1.2-Oichioroelhana 
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Table  2.— Class  2  Solvents  in  Pharmaceutical  Products— Continued 


Solvent 

PDE  (mg/day) 

Got  icentration 
Kmit  (ppm) 

Dichloromethane 

6.0 

600 

1 .2-Dimethoxyethane 

1.0 

100 

N.N-Dimethylacetamide 

10.9 

1.090 

N.f^Dlmethylfomfiamide 

8.8 

880 

1 ,4-Dioxane 

3.8 

380 

2-Ethoxyethanol 

1.6 

160 

Ethyleneglycol 

6.2 

620 

Fomiamide                                                                                     / 

2.2 

•     220 

Hexane 

2.9 

290 

Methanol 

30.0 

3,000 

2-MettK>xyethanol 

0.5 

50 

Methylbutyl  ketone 

0.5 

50 

Methylcyclohexane 

11.8 

1,180 

N-Methylpyrrolidone                                                               ^ 

48.4 

4.840 

NItromethane 

0.5 

50 

Pyridine 

2.0 

200 

Sutfolane 

1.6 

160 

Tetralin 

1.0 

100 

Toluene 

8.9 

890 

1,1,2-Trichloroethene 

0.8 

80 

Xylene' 

21.7 

2.170 

'  Usually  60%  nvxylene,  14%  p-xylene,  9%  o-xylene  with  17%  ethyl  benzene. 


4.3  Solvents  with  Low  Toxic  Potential 

Solvents  in  Class  3  (shown  in  Table 
3)  may  be  regarded  as  less  toxic  and  of 
lower  risk  to  human  health.  Class  3 
includes  no  solvent  known  as  a  htmian 
health  hazard  at  levels  normally 
accepted  in  pharmaceuticals.  However, 


there  are  no  long-term  toxicity  or 
carcinogenicity  studies  for  many  of  the 
solvents  in  Class  3.  Available  data 
indicate  that  they  are  less  toxic  in  acute 
or  short-term  studies  and  negative  in 
genotoxicity  studies.  It  is  considered 
that  amounts  of  these  residual  solvents 


of  50  mg  per  day  or  less  (corresponding 
to  5,000  ppm  or  0.5  percent  under 
Option  1)  would  be  acceptable  without 
justification.  Higher  amounts  may  also 
be  acceptable  provided  they  are  realistic 
in  relation  to  manufacturing  capability 
and  good  manufacturing  practice  (GNff)„ 


TABLE  3.— Class  3  Solvents  Which  Should  Be  Limited  by  GMP  or  Other  Quality-Based  Requirements 

Acetic  add 

Heptane 

Acetone 

Isobutyl  acetate 

Anisole 

Isopropyl  acetate 

1-Butanol 

Methyl  acetate 

2-Butanol 

3-Methyl-1-butanol 

Butyl  acetate 

Methylethyl  ketone 

re^^Butylmethyl  ether 

Methylisobutyl  Icetone 

Cumene 

2-Methyl-1 -propanol 

Dimethyl  sulfoxide 

Pentane 

Ethanol 

1-Pentanol 

Ethyl  acetate 

1 -Propanol 

Ethyl  ether 

2-Propanol 

Ethyl  formate 

Propyl  acetate 

Formic  acid 

Tetrahydrofuran 

4.4  Solvents  for  Which  No  Adequate 
Toxicological  Data  Were  Found 

The  following  solvents  (Table  4)  may  also 
be  of  interest  to  manufacturers  of  excipients. 


drug  substances,  or  drug  products.  However, 
no  adequate  toxicological  data  on  which  to 
bese  a  PDE  were  found.  Manufacturers 


should  supply  justification  for  residual  levels 
of  these  solvents  in  pharmaceutical  products. 


Table  4.— Solvents  for  Which  No  Adequate  Toxicological  Data  Were  Found 


1 .1  -Oiethoxypropane 

Methylisopropyl  ketone 

1 , 1  -Dimethoxymethane 

Methyltetrahydrofuran 

2.2-Oimethoxypropane 

Petroleum  ether 

Isooctane 

Trichloroacetic  acid 

Isopropyl  ether 

Trifluoroacetic  acid 
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cytotoxic  carcinogen*:  Carcinogeiu  that 
produce  cmncmt  by  utoctlng  ganes  or 
chromoeomw. 

LOEL-  Abbreviation  for  lowaat-ob— cvd 
effect  level. 

Lownt-obtemd  afftct  levey.  The  lowest 
doae  of  subatance  ia  a  atndy  or  group  of 
ttudiea  that  producet  biologically  f  ignificant 
increaaea  in  frequency  or  geverity  of  any 
effect*  in  the  exposed  humans  or  animalt. 

Modifying  factor:  A  fector  determined  by 
profeaaional  judgment  of  a  toxicologist  and 
applied  to  bioeasay  data  to  relate  that  data 
■araly  to  humaiu. 


Neurotoxicity:  The  ability  of  a  ■ubetance  to 
cauae  adverse  effects  on  the  nervoua  aystem. 

NOEL:  Abbreviation  for  no-obMCVwl-«Cbct 
level. 

No-obmrved-effect  hvel:  The  highest  doee 
of  substance  at  which  there  are  no 
biologically  significant  increases  in 
frequency  or  severity  of  any  effiscts  in  the 
expoeed  humans  or  animals. 

PDE:  Abbreviation  for  permitted  daily 
exposure. 

Permitted  daily  exposviw.-The  maximum 
acceptable  intake  per  day  of  raaiduai  solvent 
1b  pharmaceutical  products. 


Reversible  toxicity:  The  occurrence  of 
harmful  effects  that  are  caused  by  a  substance 
and  which  disappear  after  exposure  to  the 
substance  ends. 

Strongly  tutpected  human  carcinogm:  A 
substance  for  which  there  is  no 
epidemiological  evidence  of  carcinogenesis 
but  there  are  positive  genotoxicity  data  and 
dear  evidence  of  carcinogenesis  in  rodents. 

Teratogenicity:  The  occurrence  of 
stnictural  malformations  in  a  developing 
fetus  when  a  substance  is  administered 
during  pregnancy. 
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Solvent: 
Acetic  acid 
Acetone 

Acetonitrile 
Anisole 

Benzene 
1-Butanol 

2-Butanol 
Butyl  acetate 


Appendix  1.  List  of  Solvents  Included  in  the  Guidance 

Other  Names  structure 

Ethanoic  acid  CHjCCXJH 

CH3COCH3 


2-Propanone 
Propan-2-one 


Methox^enzene 


Benzol 


n-Butyl  alcohol 
Butan-1-ol 

flfifi-Butyl  alcohol 
Butan-2-ol 

Acetic  acid  butyl 
ester 


tfiXt-Butylmethyl   2 -Met hDxy-2 -methyl  ■ 
ether  propane 


Carbon 
tetrachloride 

Chlorobenzene 


Chloroform 
Cumene 

Cyclohexane 


1,2- 

Dichloroethane 


Tetrachloromethane 


Trichloromethane 


CH3CN 
O-OCH, 

o 

CH3(CH2)30H 
CH3CH2CH(0H)CH3 
CH3C00(CH2)3CH3 
(CH3)3C0CH3 
CC1« 


o- 


ei 


CHCI3 


Isopropylbenzene 

( 1-Methyl )  ethylbenzene   ^CH(CH3)2 


Hexamethylene 

aMn~Dichloroethane 
Ethylene  dichloride 
Ethylene  chloride 


O 


CHaClCHjCl 


Class 
Class  3 
Class  3 

Class  2 
Class  3 

Class  1 
Class  3 

Class  3 

Class  3 

Class  3 

Class  1 

Class  2 

Class  2 
Class  3 

Class  2 
Class  1 
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Dlchloroethene 

1,2- 
Dichloroethene 


1, 1-Dichloroethylene 
Vlnylidene  chloride 

1, 2-Dichloroethylene 
Acetylene  dichloride 


Dichloromethane   Methylene  chloride 


1,2- 
Dimethoxyethane 


Ethyleneglycol 
dimethyl  ether 
Monoglyme 
Dimethyl  Cellosolve 


HjC-CCl, 


ClHC-CHCl 


CHjClj 


H3COCH2CH2OCH3 


Class  1 

Class  2 

Class  2 
Class  2 


N,N- 
Dimethylacetamide 

DMA 

CHjCON  (CH,)  a 

Class 

2 

N,N- 

Dime  t  hy  1  f  ormami  de 

DMF 

HCON(CH,), 

Class 

2 

Dimethyl 
sulfoxide 

Methylsulfinylmethane 
Methyl  sulfoxide 
DMSO 

(CH,)aSO 

Class 

3 

1,4-Dioxane 

p-Dioxane 
[1, 4]Dioxame 

Class 

2 

Ethanol 

Ethyl  alcohol 

CH3CH2OH 

Class 

3 

2-Ethoxyethanol 

Cellosolve 

CHjCHjOCHaCHjOH 

Class 

2 

Ethyl  acetate 

Acetic  acid  ethyl 
ester 

CH3COOCH2CH3 

Class 

3 

Ethyleneglycol 

1, 2-Dihydroxyethane 
1,2-Ethanediol 

HOCHjCHjOH 

Class 

2 

Ethyl  ether 

Diethyl  ether 

Ethoxyethane 

1, 1' -Oxybisethane 

CH3CH2OCH2CH3 

Class 

3 

Ethyl  formate 

Formic  acid  ethyl 
ester 

HCOOCHjCH, 

Class 

3 

Formamide 

Methanamide 

HCONH2 

Class 

2 

Formic  acid 

HCOOH 

Class 

3 

Federal  Register  /  Vol.  62.  No.  247  /  Wednesday,  December  24,  1997  /  Notices 


67385 


Heptane 
Hexane 


n-Heptane 
n-Hexane 


CH3  (CHj)  5CH3 
CH3  (CHj)  4CH3 


Isopropyl  acetate  Acetic  acid  isopropyl 

ester 

Methanol  Methyl  alcohol 

2-Methoxyethanol  Methyl  Cellosolve 

Methyl  acetate 


3-Methyl-l- 
butanol 


Methylbutyl 
ketone 


Acetic  acid  methyl 
ester 

Isoamyl  alcohol 
Isopentyl  alcohol 
3-Methylbutan-l-ol 

2-Hexanone 
Hexan-2-one 


Methylcyclohexane  Cyclohexylmethane 


CH3COOCH(CH3)2 

CH3OH 

CH3OCH2CH2OH 

CH3COOCH3 


CH3(CH2)3C0CH3 


OCH, 


Class   3 
Class   2 


Isobutyl  acetate     Acetic  acid  isobutyl  CH3CCXX:H2CH(CH3)2        Class  3 

ester 


Class  3 

Class  2 
Class  2 
Class  3 


(CH3)2CHCH2CH20H  Class   3 


Class   2 


Class  2 


Methylethyl 
ketone 


Methylisobutyl 
ketone 


2-Methyl-l- 
propanol 

N- 

Methylpyrrolidone  one 


2-Butanone 

MEK 

Butan-2-one 

4-Methylpentan-2-one 
4-Methyl-2-pentanone 
MIBK 

Isobutyl  alcohol 
2-Methylpropan-l-ol 

l-Methylpyrrolidin-2- 


CH3CH2COCH3 


Class  3 


Nitromethane 


Pentane 


l-Methyl-2- 
pyrrolidinone 


n-Pentane 


CH3COCH2CH(CH3)2  Class   3 


(CH3)2CHCH20H 


CH3 


CH3NO2 

CH3  (CH2)  3CH3 


Class  3 


Class  2 


Class  2 
Class  3 
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1-Pentanol 

1-Propanol 

2-Propanol 

Propyl  acetate 

Pyridine 
Sulfolane 

Tetrahydrofuran 

T«tralin 

Toluene 


Amyl  alcohol 
Pentan-1-ol 
Pentyl  alcohol 

Propan-1-ol 
Propyl  alcohol 

Propan-2-ol 
Isopropyl  alcohol 

Acetic  acid  propyl 
ester 


Tetrahydrothiophene 
1, 1-dioxide 


Tetramethylene  oxide 
Oxacyclopentane 

1,2,3, 4-Tetrahydro- 
naphthalene 

Methylbenzene 


1.1.1-  Methylchlorof orm 
Triohloroethane 

1.1.2-  Trichloroethene 
Trichloroethene 


Xylene' 


Dimethybenzene 
Xylol 


CH,  (CHj)  jCHjOH 

CHjCHjCHjOH 
(CH3)2CHOH 
CHjCOOCHjCHjCHj 


Q 


CO 

CH3CCI3 
HCIC-CCI, 


CH, 


'O'CHi 


Class   3 

Class   3 

Class  3 

Class   3 

Class   2 
Class   2 

Class  3 

Class  2 

Class   2 
Class  1 

Class   2 

Class  2 


'Usually  60%  m-xylene,    14%  p-xylene,    9%  o-xylene  with   17%  ethyl 
benzene. 
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Appsndix  2.  Additional  Backgroand   . 

A2. 1  Environmental  Regulation  of  Organic 
Volatile  Solvents 

Several  of  the  residual  solvents  frequently 
used  in  the  production  of  pharmaceuticals 
are  Listed  as  toxic  chemicals  in 
Environmental  Health  Criteria  (EHC) 
monographs  and  the  Integrated  Risk 
Information  System  (IRIS).  The  obfectives  of 
such  groups  as  the  IPCS,  the  U.S. 
Environmental  Protection  Agency  (EPA),  and 
FDA  include  the  determination  of  acceptable 
exposure  levels.  The  goal  is  protection  of 
human  health  and  maintenance  of 
environmental  integrity  against  the  possible 
deleterious  effects  of  chemicals  residting 
from  long-term  environmental  exposure.  The 
methods  involved  in  the  estimation  of 
maximum  safs  exposure  limits  are  usually 
based  on  long-term  studies.  When  long-term 
study  data  are  unavailable,  shorter  term 
study  data  can  be  used  with  modification  of 
the  approach  such  as  use  of  larger  safety 
factors.  The  approach  described  therein 
relates  primarily  to  long-term  or  lifetime 
exposure  of  the  general  population  in  the 
ambient  environment,  i.e.,  ambient  air,  food, 
drinking  water,  and  other  media. 

A2.2  Residual  Solvents  in  Phannaceuticals 

Exposure  limits  in  this  guidance  are 
established  by  referring  to  methodologies  and 
toxicity  data  described  in  EHC  and  IRIS 
monographs.  However,  some  speciRc 
assumptions  about  residual  solvents  to  be 
used  in  the  synthesis  and  formulation  of 
pharmaceutical  products  should  be  taken 
into  account  in  establishing  exposure  limits. 
They  are  as  follows: 

(1)  Patients  (not  the  general  population) 
use  pharmaceuticals  to  treat  their  diseases  or 
for  prophylaxis  to  prevent  infection  or 
disease. 

(2)  The  assumption  of  lifetime  patient 
exposure  is  not  necessary  for  most 
pharmaceutical  products  but  may  be 
appropriate  as  a  working  hypothesis  to 
reduce  risk  to  human  health. 

(3)  Residual  solvents  are  unavoidable 
components  in  pharmaceutical  production 
and  will  often  be  a  part  of  drug  products. 

(4)  Residual  solvents  should  not  exceed 
recommended  levels  except  in  exceptional 
circumstances. 

(5)  Data  from  toxicological  studies  that  are 
used  to  determine  acceptable  levels  for 
residtial  solvents  should  have  been  generated 
using  appropriate  protocob  such  as  those 
described,  for  example,  by  the  Organization 
for  Cooperation  and  Development,  EPA,  and 
the  FDA  Red  Book. 

Appendix  3.  Methodi  for  Eatablishing 
Expoaure  Limits 

The  Gaylor-Kodell  method  of  risk 
assessment  (Gaylor.  D.  W.,  and  R.  L.  Kodell, 


"Linear  Interpolation  Algorithm  for  Low 
Dose  Assessment  of  Toxic  Substance," 
Journal  of  Environmental  Pathology  and 
Toxicology,  4:305, 1980)  is  appropriate  for 
Class  1  carcinogenic  solvents.  Only  in  cases 
where  reliable  carcinogenicity  data  are 
available  should  extrapolation  by  the  use  of 
mathematical  models  be  applied  to  setting 
exposure  limits.  Exposure  limits  for  Class  1 
solvents  could  be  determined  with  the  use  of 
a  large  safety  fector  (i.e.,  10,000  to  100,000) 
with  respect  to  the  NOEL.  Detection  and 
quantitation  of  these  solvents  should  be  by 
state-of-the-art  analytical  techniques. 

Acceptable  exposure  levels  in  this 
guidance  for  Class  2  solvents  were 
established  by  calculation  of  PDE  values 
according  to  the  procedures  for  setting 
exposure  limits  in  pharmaceuticals 
[Pharmacopeial  Forum,  Nov-Dec  1989),  and 
the  method  adopted  by  IPCS  for  Assessing 
Human  Health  Risk  of  Chemicals  (EHC  170, 
WHO,  1994).  These  methods  are  similar  to 
those  used  by  the  U.S.  EPA  (IRIS)  and  the 
U.S.  FDA  (Red  Book)  and  others.  The  method 
is  outlined  here  to  give  a  better 
understanding  of  this  origin  of  the  PDE 
values.  It  is  not  necessary  to  perform  these 
calculations  in  order  to  use  the  PDE  values 
tabulated  in  Section  4  of  this  doctmient 

PDE  is  derived  from  the  NOEL  or  the  LOEL 
in  the  most  relevant  animal  study  as  follows: 

NOEL  X  Weight  Adjustment 
PUE  = —    (1) 

FlxF2xF3xF4xF5 

The  PDE  is  derived  preferably  from  a  NOEL. 

If  no  NOEL  is  obtained,  the  LOEL  may  be 

used.  Modifying  factors  proposed  here,  for 

relating  the  data  to  humans,  are  the  same 

kind  of  "uncertainty  fectors"  used  in  EHC 

(EHC  170,  WHO,  Geneva.  1994),  and 

"modifying  factors"  or  "safety  factors"  in 

Pharmacopeial  Forum.  The  assumption  of 

100  percent  systemic  exposure  is  used  in  all 

calculations  regardless  of  route  of 

administration. 

The  modifying  factors  are  as  follows: 
Fl  =  A  factor  to  account  for  extrapolation 
between  species. 

Fl  =  5  for  extrapolation  from  rats  to 
humans. 

Fl  =  12  for  extrapolation  from  mice  to 
humans. 

Fl  =  2  for  extrapolation  from  dogs  to 
humans. 

Fl  =  2.5  for  extrapolation  from  rabbits  to 
humans. 

Fl  =  3  for  extrapolation  from  monkeys  to 
humans. 

Fl  =  10  for  extrapolation  from  other 
animals  to  humans. 

Fl  takes  into  account  the  comparative  surface 
area:body  weight  ratios  for  the  species 
concerned  and  for  man.  Surface  area  (S)  is 
calculated  as: 


S  =  kM""     (2) 

in  which  M  =  body  mass,  and  the  constant 
k  has  been  taken  to  be  10.  The  body  weights 
used  in  the  equation  are  those  shown  below 
in  Table  A3. 1. 

F2  =  A  factor  of  10  to  account  for  variability 
between  individuals. 

A  factor  of  10  is  generally  given  for  all 
organic  solvents,  and  10  is  used  consistently 
in  this  guidance. 

F3  =  A  variable  factor  to  account  for  toxicity 
studies  of  short-term  exposure. 

F3  =  1  for  studies  that  last  at  least  one  half- 
lifetime  (1  year  for  rodents  or  rabbits;  7  years 
for  cats,  dogs  and  monkeys). 

F3  =  1  for  reproductive  studies  in  which 
the  whole  period  of  organogenesis  is  covered. 

F3  =  2  for  a  6-month  study  in  rodents,  or 
a  3.5-year  study  in  nonrodents. 

F3  =  5  for  a  3-month  study  in  rodents,  or 
a  2-year  study  in  nonrodents. 

F3  =  10  for  studies  of  a  shorter  diuation. 
In  all  cases,  the  higher  factor  has  been  used 
for  study  durations  between  the  time  points, 
e.g..  a  factor  of  2  for  a  9-month  rodent  study. 
F4  3  A  factor  that  may  be  applied  in  cases 
of  severe  toxicity,  e.g.,  nongenotoxic 
carcinogenicity,  neurotoxicify  or 
teratogenicity.  In  studies  of  reproductive 
toxicity,  the  following  factors  are  used: 

F4  =  1  for  fetal  toxicity  associated  with 
maternal  toxicify. 

F4  =  5  for  fetal  toxicity  without  maternal 
toxicity. 

F4  =  5  for  a  tentogenic  effect  with 
maternal  toxicify. 

F4  =  10  for  a  teratogenic  effect  without 
maternal  toxicify. 

F5  =  A  variable  factor  that  may  be  applied 
if  the  no  eSisct  level  was  not  established. 

When  only  an  LOEL  is  available,  a  factor 
of  up  to  10  could  be  used  depending  on  the 
SQverify  of  the  toxicify. 

The  weight  adjustment  assumes  an 
arbitrary  adult  human  body  weight  for  either 
sex  of  50  kilograms  (kg).  This  relatively  low 
weight  provides  an  additional  safety  factor 
against  the  standard  weights  of  60  ^  or  70 
kg  that  are  often  used  in  this  ty|>e  of 
calculation.  It  is  recognized  that  some  adult 
patients  weigh  less  than  50  kg;  these  patients 
are  considered  to  be  accommodated  by  the 
built-in  safefy  factors  used  to  determine  a 
PDE.  If  the  solvent  was  present  in  a 
fonntilation  specifically  intended  for 
pedfatric  use,  an  adjustment  for  a  lower  body 
weight  would  be  appropriate. 

As  an  example  of  the  application  of  thia 
equation,  consider  a  toxicify  study  of 
acetonitrile  in  mice  that  is  summarized  in 
Pharmeuropa,  Vol.  9,  No.  1,  Supplement, 
April  1997,  page  S24.  The  NOEL  is 
calculated  to  be  50.7  mg  kg'  day'.  The  PDE 
for  acetonitrile  in  this  study  is  calculated  as 
follows: 


.-1 


PDE  = 


50.7  mg  kg-' day-' X  50  kg 
12x10x5x1x1 


=  4,22  mg  day' 


In  this  example. 


Fl  =  12  to  account  for  the  extrapolation  from 
mice  to  humaiu. 


F2  =  10  to  account  for  difierences  between 
individual  humans. 
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F3  >  5  bacauM  tbm  duntion  of  Uie  study  waa       F4  >  1  bacauae  no  Mvera  toxicity  was 
only  13  WMks.  encountand. 


F5  s  1  because  the  no  effect  level  was 
datennined. 


Table  A3. i— Values  Used  in  the  Calculations  in  This  Document 


Ret  body  wight 
Pregnant  rat  body  weight 
IMouM  body  weight 
Pregnant  mouse  body  weight 
Quinee  pig  body  weight 
Rl>esu8  monicey  body  weight 
Rabbit  body  weight  (pregnant  or  not) 
Beagle  dog  body  weight 
Rat  respiratory  volume 


425  g  Mouse  respiratory  volume 

330  g  Rabbit  respiratory  volume 

28g  Guinee  pig  respiratory  volume 

30  g  Human  respiratory  volume 

500  g  Dog  respiratory  volume 

2.5  kg  Mor*ay  respiratory  volume 

4  Kg  Mouse  water  coraumptton 

1 1 .5  Kg  Rat  water  oortsumption 

290  Uday  Ral  lood  consumption 


43  liter  (U/day 

t,440L/day 

430  Uday 

28.800  Uday 

9.000  Uday 

1,150  Uday 

5  milliliter  (mL)/day 

30mUday 

30g^day 


The  equation  for  an  ideal  gas.  PV  >  nRT.  is 
used  to  convert  concentrations  of  gases  used 
in  inhalation  studies  from  units  of  ppm  to 


units  of  mg/L  or  mg/cubic  meter  (m^). 
Consider  as  an  example  the  rat  reproductive 
toxicity  study  by  inhalation  of  carbon 


tetrachloride  (molecular  weight  153.84) 
summarized  in  Pharmeuropa,  Vol.  9,  No.  1, 
Supplement,  April  1997,  page  S9. 


n 

V     RT 


P       300x10'' atinxlS3840mgnK>r' 


0.082  LatmK'  mor'x296K 


46.15  mg 
24.45  L 


s  1.89  mg^ 


The  relationship  1000  L  «  1  m*  is  used  to 
convert  to  mg/mV 

Dated:  December  16.  1997. 

WUliMi  K.  HeMard, 

Associate  Commissioner  for  Policy 
CoordiiMtion. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haalth  Care  Rnancing  Administration 
[Form  fHCFA-R-224] 

Emergency  Clearance:  Pulilic 
Information  Collection  Requirements 
SutMnitted  to  the  Office  of  Management 
and  Budget  (0MB) 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services  (DHSS).  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  the  following  request  for 
Emergency  review.  We  are  requesting  an 
emergency  review  because  the 
collection  of  this  information  is  needed 
prior  to  the  expiration  of  thu  normal 
time  limits  under  OMB's  regulations  at 
5  CFR.  Part  1320.  The  Agency  cannot 


reasonably  comply  with  the  normal 
clearance  procedures  because  of  a 
statutory  deadline  imposed  by  section 
1853(a)(3)  of  the  BaJancad  Budget  Act  of 
1997.  Without  this  information.  HCFA 
would  not  be  able  to  properly 
implement  the  requirements  ^t  forth  in 
the  statute. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  by  12/31/97, 
with  a  180-day  approval  period.  Written 
comments  and  recommendations  will  be 
accepted  from  the  public  if  received  by 
the  individual  designated  below,  by  12/ 
29/97. 

During  this  180-day  period  HCFA  will 
pursue  OMB  clearance  of  this  collection 
as  stipulated  by  5  CFR  1320.5. 

Type  of  Information  Collection 
Request:  New  collection; 

Title  of  Information  Collection: 
Collection  of  Managed  Care  Data  Using 
the  Uniform  Institutional  Providers 
Form  (HCFA-1450/UB-92)  and 
Supporting  Statute  Section  1853(a)(3)  of 
the  Balanced  budget  Act  of  1997; 

Form  No.:  HCFA-R-224; 

Use:  Section  1853(a)(3)  of  the 
Balanced  Budget  Act  (BBA)  requires 
Medicare^Choice  organizations,  as  well 
as  eligible  organizations  with  risk- 
sharing  contracts  under  section  1876,  to 
submit  encounter  data.  Data  regarding 
inpatient  hospital  services  are  required 
for  periods  beginning  on  or  after  July  1, 


1997.  These  data  may  be  collected 
starting  January  1,  1998.  Other  data  (as 
the  Secretary  deems  necessary)  may  be 
required  beginning  July  1, 1998. 

The  BBA  also  requires  the  Secretary 
to  implement  a  risk  adjustment 
methodology  that  accounts  for  variation 
in  per  capita  costs  based  on  health 
status.  This  payment  method  must  be 
implemented  no  later  than  January  1 , 
2000.  The  encounter  data  are  necessary 
to  implement  a  risk  adjustment  - 
methodology. 

Hospital  data  firom  the  period,  July  1, 
1997 — June  30,  1998,  will  serve  as  the 
basis  for  plan-level  estimates  of  risk 
adjusted  payments.  These  estimates  will 
be  provided  to  plans  by  March,  1999. 
Encounter  data  collected  from 
subsequent  time  periods  will  serve  as 
the  basis  for  actual  payments  to  plans 
for  CY  2000  and  beyond. 

In  implementing  the  requirements  of 
the  BBA,  hospitals  will  submit  data  to 
the  managed  care  plan  for  enrollees  who 
have  a  hospital  discharge  using  the 
HCFA-1450  (UB-92),  Unifonn 
Institutional  Provider  Claim  Fonn. 
Encounter  data  for  hospital  discharges 
occurring  on  or  after  July  ^,  1997  are 
required.  While  submission  from  the 
hospital  to  the  plan  is  required,  plans 
are  provided  with  a  start-up  period 
during  which  time  an  alternate 
submission  route  is  permitted. 
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The  six  month  start  up  period, 
beginning  January  1, 1998  will  enable 
plans  to  accomplish  the  requirements  of 
the  BBA  by  the  end  of  the  start-up 
period,  or  June  30,  1998'  Special 
procedures  have  been  identiHed  to 
ensure  that  hospital  encounter  data  are 
submitted  for  discharges  occurring  on  or 
after  July  1, 1997  and  before  June  30, 
1998.  The  special  procedures  for  the 
start  up  period  include  the  following: 
1.  In  order  to  provide  plans  with  an 
estimate  of  their  Average  Payment  Rate 
(APR)  by  March,  1999,  HCFA  must 
receive  data  on  hospital  discharges  that 
occurred  on  or  after  July  1, 1997  and 
before  December  31, 1997,  as  well  as 
encounter  data  on  discharges  that  occur 
during  the  start  up  period,  or  January  1, 
1998  through  June  30,  1998.  Currently, 
most  plans  do  not  have  the  capacity  to 
submit  data  electronically  to  a  fiscal 
intermediary  (FI),  and  the  FIs  are  not 
capable  of  receiving  these  data. 
Therefore,  during  this  period  only, 
unless  an  alternative  approach  is 
approved  by  HCFA,  hospitals  must 
submit  completed  UB-92s  for  the  Plan's 
enrollees.  These  pseudo-claims  must  be 
submitted  to  the  hospital's  regular  fiscal 
intermediary.  This  is  a  current 
requirement  for  hospitals,  and  they  are 
expected  to  comply  with  this 
requirement  throughout  this  period. 
Plans  must  provide  hospitals  with  the 
Medicare  identification  number  of  all 
enroliees  admitted  who  have  Medicare 
coverage. 

If  hospitals  are  unable  to  submit  these 
data  on  behalf  of  the  plan  during  the 
start-up  period,  an  alternate  method  of 
submitting  the  data  may  be  developed 
by  HCFA.  If  such  a  method  is 
developed,  it  wouJd  require  the  plans  to 
submit  a  subset  of  data  elements  that  are 
found  on  the  UB-92.  Possible  data 
elements  include  the  following:  Plan 
Contract  Number,  HIC  (or  Medicare 
Identification  Number);  enrollee's  name; 
enrollee's  state  and  coimty  of  residence; 
enrollee's  birthdate  and  gender; 
Medicare  Provider  Number  for  the 
Hospital;  claim  fiom  and  thru  date; 
admission  date;  and  principal  and 
secondary  diagnoses  codes.  HCFA  will 
specify  the  data  elements,  submission 
route,  and  format  for  these  data. 

2.  Ehuing  the  start  up  period,  the  plan 
is  expected  to  establish  an  electronic 
data  linkage  to  a  FI  to  be  determined  by 
HCFA.  By  June  30,  1998,  the  Plan  is 
expected  to  have  completed  this 
linkage,  including  testing  of  the  linkage, 
and  to  be  capable  of  transmitting 


hospital  encounter  data  to  a  FI.  All  data 
submitted  after  July  1, 1998  will  be 
transmitted  using  this  linkage.  (See 
Attachment  1  for  additional  information 
on  the  transmission  of  data  to  HCFA.) 
Each  plan  and/or  contract  will  use  a 
single  FI. 

HCFA  will  establish  a  series  of 
interim  deadlines  to  ensure  that  plans 
are  making  sufficient  progress  toward 
accomplishing  this  linkage  no  later  than 
June  30, 1998.  HCFA  will  assist  plans  in 
initiating  discussions  with  their  FI. 

After  plans  have  established  linkages 
to  a  FI,  hospitals  will  submit  HCFA- 
1450  (UB— 92)  forms  to  the  managed  care 
plan.  The  HCFA-1450  (UB92)  form  is 
identical  to  the  one  used  by  hospitals  in 
billing  for  Medicare  fee-for-service 
claims.  After  receiving  the  pseudo  claim 
from  the  hospital,  the  plan  attaches  the 
plan  identifier,  which  is  the  HCFA 
assigned  managed  care  organization 
(MCO)  Contract  Number,  and  submits 
the  pseudo-claim  electronically  to  the 
fiscal  intermediary  (FI).  The  data 
processing  flow  by  the  FI  is  very  similar 
to  current  claims  processing  for  the  fee- 
for-service  system,  except  that  no 
payment  is  authorized  to  the  plan. 
Pseudo  claims  will  flow  though  the  FI 
to  our  Common  Working  File  (CWF)  and 
will  be  retained  by  HCFA; 
Frequency:  On  occasion; 
Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions,  and 
Federal  government; 
Number  of  Respondents:  6,700; 
Total  Annual  Responses:  1.9  million; 
Total  Annual  Hours:  32,833. 
To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  E-mail  your  request, 
including  your  address,  phone  number, 
and  HCFA  form  number(s)  referenced 
above,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designee 
referenced  below,  by  12/29/97: 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167,  Attn:  Allison 
Herron  Eydt,  HCFA  Desk  Officer. 


Dated:  December  16, 1997. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer.  HCFA, 
Office  of  Information  Services,  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards. 
(FR  Doc.  97-33556  Filed  12-23-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Announcement  of  Office  of 
Management  and  Budget  (OMB) 
Control  Numbers  for  Agency 
information  Collections  Approved 
Under  the  Paperworit  Reduction  Act  of 
1995 

AGENCY:  Health  Care  Financing 
Administration. 

This  notice  announces  and  displays 
OMB  control  numbers  for  Health  Care 
Financing  Administration  (HCFA) 
information  collections  that  have  l>een 
approved  by  OMB. 

Under  OMB's  regulations 
implementing  the  Paperwork  Reduction 
Act  (PRA),  44  U.S.C.  3501,  each  agency 
that  proposes  to  collect  information 
must  submit  its  proposal  for  OMB 
review  and  approval  in  accordance  with 
5  C.F.R.  Part  1320.  Once  OMB  has 
approved  an  agency's  proposed 
collection  of  information  and  issues  a 
control  number,  the  agency  must 
display  the  control  mmiber. 

OMB  regulations  provide  for 
alternative  methods  of  displaying  OMB 
control  numbers.  In  the  case  of 
collections  of  information  published  in 
regulations,  display  is  to  be  "provided 
in  a  manner  that  is  reasonably 
calculated  to  inform  the  public."  To 
pieet  this  requirement  an  agency  may 
display  such  information  in  the  Federal 
Register  by  publishing  such  information 
in  the  preamble  or  the  regulatory  text, 
or  in  a  technical  amendment  to  the 
regulation,  or  in  a  separate  notice 
announcing  OMB  approval  of  the 
collection  of  information. 

To  comply  with  this  requirement 
HCFA  has  chosen  to  publish  this  notice 
announcing  OMB  approval  of  the 
collections  of  information  published  in 
regulations.  As  stated  above,  this  notice 
announces  and  displays  the  assigned 
OMB  control  numbers  for  HCFA's 
information  collections  that  have  been 
approved  by  OMB. 


42  CFR 


403.210  „ 0938-0640 


OMB  control  Nos. 
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42CFR 


OMBoonlroi  Nos. 


405.262 
405.374 

405.427  

406.711  

405.807  

406.821   

405.1632  

405.1701-.1726  

405.2100-2171  . 

405.2110,406^112 
405.2133 
405.2135-^171  ..... 

406.13  

406.15  

406.28.  40757 

407.10.  .11  

407.18  

407.40  

408.6  

409.40-.50.  410.36 

410.1  

410.38  

410.40  

410.69  

410.170  

411. 4-.  15  

411.15  - 

411.20-411.206  

411.404,411.406  ... 

411.408  

412.20-.32  

412.40-82  

412.44.  412.46  

412.92  


412.105 
412.106 
412.116 

412.256  

413.13  

413.16  

413.17,413.20 
413.20.413.24 


413.56  .. 
413.64  .. 
413.157 

414.40  

414.330 

414.451,  414.452,  414.456.  414.460 

"  '  W."  r       •■•■••••••••^•••■■•••••••••••••^••••••■•••••■■•i 

^  ■  '  •  •       •  I  WW     ■>••••■•■••••••■•••••••••••■•■•••■•■••■•< 

417.124  ► 

417.126  

417.143,417.406 

417.436  

417.470  

417.479,417.500 
417.801   


418.22,  418.24.  410.28.  418.30.  418.56.  418.58.  418.70.  418.74.  418.80.  418.83.  418.96.  418.100 

"^*'-^^n^~*^^^v    ••«••••••••••«•«■••«••••••■•••■••«••••■••••■■••••■■••■•••••••••••••««••••■■•••••■••••••••••••••••••»•■••••••■••*•■••*■•••.••«•••■••••••• 

H£  I  .  I  \A#     •••••■•••••••■•••••••••••■••••■•••■•■••••>«■•••••••••••••••••■•■•••••••■•••••••••■»••■••••••••■««■»,,•••••■••*••••■••••••••■•«■•••••••••••••••••• 

422.430  .„ 

424.5  

424.20  

424.22  

424.32  ..... 
424.57  ..... 
424.73  ..„. 

424.123  ... 

424.124  ... 


0938-0267 

0938-0270 

0938-0155 

0938-0045 

0938-0033 

0938-0034 

0938-0454 

0938-0273 

0938-0386 

0936-00657  &  0658 

0938-0046  &  0447  &  0448 

0938-0360 

0938-0685 

0938-0080 

0936-0501 

0938-0025 

0938-0245 

0938-0679 

0038-0035 

0936-0041 

0038-0357 

0038-0679 

0938-0534 

0938-0042  &  0685 

0936-0685 

0036-0357 

0936-0357 

0936-0224  &  0357 

0938-0565 

0938-0465 

0936-0566 

0038-0358 

0938-0359 

0936-0445 

0036-0477 

0938-0456 

0938-0691 

0938-0269 

0938-0673 

0938-0463 

0938-0583 

0938-0202 

0938-0022  &  0037  &  0050 

&  0102  &  0107  &  0301  & 

0463  &  0511 
0938-0463 
0938-0269 
0938-0463 
0938-0296 
0938-0006 
0936-0372 
0936-0685 
0938-0506 
0938-0266  &  0606 
0938-0469 
0938-0472 
0938-0701 
0938-0470 
0938-0610 
0638-0701 
0938-0700 
0936-0610 
0938-0302 
0938-0066 
0938-0357 
0938-0390 
0938-0534 
0938-0454 
0936-0357  &  0588 
0938-0006 
0938-0685 
0938-0685 
0938-0484 
0938-0042 
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466.71.  466.73,  466.74,  466.78,  466.80,  466.94 

473.18,  473.34.  473.36,  473.42 

476.104,  476.105,  476.116,  476.134 
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483.70 * 
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OMB  control  Nos. 


0938-0193 

0938-0610  &  0673 

0938-0610 

0938-0062 

0936-0300 

0938-0467 

0938-0390 

0938-0610 

0938-0502 

0938-0445 

0938-0094 

0938-0246 

0938-0146  &  0147 

0936-0144 

0938-0094  &  0246 

0938-0467 

0938-0618 

0938-0487 

0938-0247 

0938-0502 

0938-0502 

0938-0572 

0938-0610 

0938-0700 

0938-0062 

0938-0449 

0938-0467 

0938-0062 

0938-0449 

0938-0685 

0938-0481 

0938-0449 

0938-0272 

0938-0062  &  0379 

0938-0355 

0938-0678 

0938-0287 

0938-0429 

0938-0523 

0938-0193 

0938-0618 

0938-0624 

0938-0618 

0938-0086 

0938-0061 

0938-0445 

0938-0659 

0938-0445 

0938-0443 

0938-0426 

0938-0380 

0938-0382 

0938-0328 

0938-0328  &  0698 

0938-0242 

0938-0328  &  0378 

0938-0328  &  0624 

0938-0610 

0938-0242 

0938-0062  &  0678 

0938-0366 

0938-0242 

0938-0365 

0938-0610 

0938-0357 

0938-0519 

0938-0667 

0938-0267 

0938-0273  &  0065 

0938-0336 

0938-0338 

0938-0258  &  0071 

0938-0336 

0938-0391.  0512  &  0688 
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0MB  control  Nos. 


488.1-.28  ... 

488.4  „ 

488.18 

488.26 

488.60  

489.20  

489.21  

489.24  

489.27  

4M.40-.4t  . 

489.102  

491.1-.11  ... 

491.2  

491.9  

493.1 -.2001 


_493.501.  493.506,  493.513,  493.51S 
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1004.40.  1004.50.  1004.60.  1004.70 


0938-0355 
0938-0690 
0938-0667 
0938-0379 
0938-0360 
0938-0667 
0938-0357 
0938-0667 
0938-0692 
0938-0383 
0938-0610 
0938-0074 
0938-0685 
0938-0334 
0936-0151.0170,0544, 

0581.  0612  &  0653 
0938-0686 
0938-0655 

0936-0486  &  0667      • 
0938-0700 
093fr-0444 


45CFR 


0MB  oontrol  Nos. 


146.111,  .115,  .117.  .150.  .152.  .180.  .180 
148.120.  .122.  .124.  .128 


0938-0702 
0938-0703 


Dated:  Dscvmbm- 17,  1007. 
lokn  P.  Bark*  lU. 

HCFA  ReporU  Chamnce  Officer.  HCFA  Office 
of  Information  Services.  Information 
Technology  Investment  Management  Group: 
Division  of  HCFA  Enterprise  Standards. 
IFR  Doc.  97-33555  Filed  12-2^97;  0:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offlctt  of  Inspector  General 

Criteria  for  Implementing  Permissive 
Exclusion  Authority  Under  Section 
1128(b)(7)  of  the  Social  Security  Act 

AGENCY:  Office  of  Inspector  General 
(DIG),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  sets  forth  the  non- 
binding  guidelines,  to  be  used  by  the 
OIC  in  assessing  whether  to  impose  a 
permissive  exclusion  in  accordance 
with  section  1128(b)(7)  of  the  Social 
Security  Act.  These  guidelines  identify 
specific  factors  with  regard  to  whether 
an  individual's  or  entity's  continued 
participation  in  the  Medicare,  Medicaid 
and  other  Federal  health  care  programs 
will  pose  a  risk  to  the  programs  or 
program  beneficiaries,  and  explain  how 
these  factors  would  be  used  by  the  OIG 
to  assess  a  permissive  exclusion 
decision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joel  Schaer.  Office  of  Counsel  to  the 
Inspector  General  (202)  619-0089. 


SUPPlfMENTARY  MFORMATKM: 
I.  Background 

Purpose  and  Ratioiuile 

Section  1128(b)(7)  of  the  Social 
Security  Act  (the  Act)  authorizes  the 
Secretary,  and  by  delegation  the 
Inspector  General,  to  exclude  a  provider 
from  Medicare,  Medicaid  and  the  other 
Federal  health  care  programs  for 
engaging  in  conduct  described  in 
sections  1128A  and  11 288  of  the  Act. 
These  latter  provisions  ^tablish 
administrative  and  criminal  sanctions, 
respectively,  against  individuals  and 
entities  that  (1)  submit,  or  cause  to  be 
submitted,  false  or  fraudulent  claims  to 
Medicare  and  the  Federal  and  State 
health  care  programs:  or  (2)  offisr,  pay. 
solicit  or  receive  remuneration  in  return 
for  the  referral  of  business  reimbursed 
by  Medicare  or  Medicaid,  a  violation  of 
the  Medicare  and  Medicaid  anti- 
kickback  statute.  Exclusions  in 
accordance  with  section  1128(b)(7)  of 
the  Act,  based  on  such  conduct,  are 
permissive  in  nature,  that  is.  the 
Secretary  has  the  discretion  whether  to 
exclude  or  not  to  exclude.  Respondents 
in  these  administrative  exclusion 
proceedings  have  the  right  to  a  hearing 
before  a  Department  of  Health  and 
Human  Services  administrative  law 
judge  prior  to  the  imposition  of  an 
exclusion. 

On  October  24, 1997,  the  OIG 
published  a  proposed  policy  statement 
in  the  Federal  Register  (62  FR  55410)  in 
the  form  of  non-binding  guidelines  to  be 
used  by  the  OIG  in  assessing  whether  to 


impose  a  permissive  exclusion  in 
accordance  with  section  1128(b)(7)  of 
the  Act  We  indicated  that  these  draft 
criteria  were  designed  to  allow  for  the 
more  effective  development  of  OIG 
investigations  and  investigative  plans: 
establish  an  objective  basis  for  the  OIG's 
permissive  exclusion  decisions; 
evaluate  a  provider's  trustworthiness  to 
continue  to  conduct  business  with  the 
Medicare.  Medicaid  and  other  Federal 
health  care  programs;  and  positively 
influence  providers'  future  behavior 
through  the  development  of  corporate 
integrity  programs  and  other  conduct 
contemplated  by  the  exclusion  criteria. 

The  factors  listed  in  these  proposed 
guidelines  were  derived  from  two 
principal  sources — the  regulations 
governing  exclusions  under  sections 
1128(b)(7)  and  1128A  of  the  Act  (42  CFR 
parts  1001  and  1003).  and  the  decisions 
of  the  Departmental  Appeals  Board 
(DAB)  in  exclusion  matters.  The  factors 
derived  from  DAB  decisions  reflected 
the  analysis  of  the  remedial  purpose  of 
program  exclusion  that  is,  to  protect 
Federal  health  care  programs  by 
determining  whether  the  respondent  is 
sufficiently  trustworthy  to  participate. 

Structure  of  Permissive  Exclusion 
Criteria 

The  proposed  exclusion  criteria  were 
oi'ganized  into  four  general  categories  of 
factors  bearing  on  the  trustworthiness  of 
a  provider  that  has  allegedly  engaged  in 
health  care  fraud  and  abuse — 

•  The  first  category  addressed  the 
circumstances  and  seriousness  of  the 
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underlying  misconduct.  The  factors  to 
be  considered  are  historical  in  nature 
and  rely  on  past  misconduct  as  an 
indicator  of  the  defendant's  propensity 
for  future  abuse  of  the  programs. 

•  The  second  category  considered  the 
defendant's  response  to  the  allegations 
or  determination  of  wrongdoing.  These 
factors  indicate  whether  the  defendant 
is  willing  to  affirmately  modify  his  or 
her  condtict,  make  injured  parties 
whole,  and  otherwise  acknowledge  and 
remedy  past  wrongdoing. 

•  The  third  category  identified 
various  other  factors  relevant  to 
assessing  the  likelihood  of  a  future 
violation  of  the  law.  The 
implementation  of  an  adequate 
corporate  integrity  program  is  a  key 
consideration. 

•  The  fourth  category  related  to  the 
defendant's  financial  ability  to  provide 
qiudity  health  care  services. 

Interested  parties  were  invited  to 
comment  on  these  draft  criteria  and 
submit  their  written  comments  to  the 
OIG  for  consideration.  The  OIG  received 
two  timely-filed  public  comments  in 
accordance  with  that  solicitation 
request.  As  a  result  of  those  comments, 
we  are  making  two  technical  revisions 
to  the  final  guidelines.  The  first  change 
relates  to  section  D  and  the  defendant's 
financial  ability  to  provide  quality 
health  care  services.  We  are  clarifying 
this  section  to  indicate  its  application 
only  to  entities  and  not  individual 
practitioners.  Second,  we  are  revising 
the  language  in  paragraph  3  of  section 
A  to  address  the  "knowledge  standard." 
Specifically,  we  are  now  indicating  that 
a  criterion  would  be  whether  there  is 
evidence  that  the  defendant  knew,  or 
should  have  known,  that  his  or  her 
conduct  was  prohibited. 

We  believe  that  the  revised  internal 
guidelines  set  forth  below  should  now 
establish  specific  criteria  on  which  the 
OIG  may  base  its  decision  as  to  whether 
to  seek  the  imposition  of  a  permissive 
exclusion  against  a  health  care  provider 
in  accordance  with  section  1128(b)(7)  of 
the  Act  While  these  revised  exclusion 
critraia  will  now  serve  as  internal 
agency  guidelines  for  the  OIG,  these 
criteria  may  be  subject  to  further 
modification  at  any  time.  They  are  not 
intended  to  limit  or  bind  the  OIG's 
discretionary  authority  to  exclude 
individuals  or  entities  that  pose  a  risk 
to  Medicare,  Medicaid  and  other 
Federal  health  care  programs  or  program 
beneficiaries.  These  criteria  do  not 
create  any  rights  or  privileges  in  favor 
of  any  party.  In  addition,  these  criteria 
do  not  supplant  to  modify  in  any  way 
the  OIG  regulations,  codified  at  42  CFR 
part  1001,  governing  program 
exclusions. 
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n.  Criteria  To  Implement  the  OIG's 
Permissive  Exclusion  Authorify  Under 
Section  1128(bM7) 

The  following  criteria  may  be  used  to 
determine  whether  or  not  it  is 
appropriate  to  impose  a  permissive 
exclusion  in  accordance  with  section 
1128(b)(7)  of  the  Act  (42  U.S.C.  1320a- 
7(b)(7)).  These  criteria  are  informal  and 
non-binding,  and  may  be  used  as  a 
guide  to  assist  the  OIG  in  determining 
in  which  cases  an  exclusion  should  be 
imposed.  The  presence  or  absence  of 
any  or  all  of  the  factors  that  appear, 
below  does  not  constitute  the  sole 
groimds  for  determining  whether 
exclusion  is  appropriate.  There  is  a 
presumption  that  some  period  of 
exclusion  should  be  imposed  against  an 
individual  or  entity  that  has  defrauded 
Medicare  or  other  Federal  and  State 
health  care  programs. 

A.  The  Circumstances  of  the  Misconduct 
and  Seriousness  of  the  Offense 

1.  Was  a  criminal  sanction  imposed? 
The  amount  of  any  criminal  fine  or 
penalty  imposed,  and  the  length  of  any 
period  of  incarceration  that  is  ordered, 
is  evidence  of  the  seriousness  of  the 
statutory  misconduct,  and  may  have  an 
impact  on  the  exclusion  determination. 

2.  Was  there  evidence  of  (i)  physical 
or  mental  harm  to  patients  or  (ii) 
financial  harm  to  the  Medicare  or  any  of 
the  other  Federal  and  State  health  care 
programs?  If  financial  loss  to  the 
programs  occurred,  what  was  the  extent 
of  such  loss?  Exclusion  may  be 
appropriate  not  only  in  cases  where 
actual  harm  is  present,  but  potential 
harm  as  well. 

3.  Is  the  misconduct  an  isolated 
incident  or  a  continuous  pattern  of 
wrongdoing  over  a  significant  period  of 
time?  Is  there  evidence  that  the 
defendant  knew,  or  should  have  knov«rn, 
that  his  or  her  conduct  was  prohibited? 
Has  the  defendant  had  the  same  or 
previous  problems  with  the  OIG,  the 
Health  Care  Financing  Administration 
(HCFA),  the  carrier  or  intermediary,  or 
the  State?  What -was  the  natiu%  of  these 
problems? 

4.  Was  the  defendant's  involvement  in 
the  misconduct  active  or  passive^Was 
the  defendant  aware  of  the  misconduct 
when  it  was  occurring?  Did  the 
defendant  play  a  role  in  the 
misconduct? 

B.  Defendant's  Response  to  Allegations/ 
Determination  of  Unlawful  Conduct 

1.  What  was  the  defendant's  response 
to  any  actual  or  potential  legal 
violations  or  harm  to  the  programs  or 
their  beneficiaries?  Was  the  response 
appropriate  and  credible? 


2.  Did  the  defendant  cooperate  with 
investigators  and  prosecutors,  and 
timely  respond  to  lawful  requests  for 
documents  and  the  provision  of 
evidence  regarding  the  involvement  of 
other  individuals  in  a  particular 
scheme,  thereby  demonstrating 
trustworthiness? 

3.  Has  the  defendant  made  or  agreed 
to  make  full  restitution  to  the  Federal 
and/or  state  health  care  programs, 
thereby  demonstrating  present 
responsibility  and  willingness  to 
conform  to  applicable  laws,  regulations 
and  program  requirements? 

4.  Has  the  defendant  paid  or  agreed  to 
pay  all  criminal,  civil,  and 
administrative  fines,  penalties,  and 
assessments  resulting  from  the  improper 
activity? 

5.  Has  the  defendant  taken  steps  to 
undo  the  questionable  conduct  or 
mitigate  the  ill  efiiects  of  the 
misconduct,  e.g.,  appropriate 
disciplinary  action  against  the 
individuals  responsible  for  the  activity 
that  constitutes  cause  for  exclusion,  or 
other  corrective  action? 

6.  Has  the  defendant  acknowledged 
its  wrongdoing  and  changed  its 
behavior,  thereby  demonstrating  future 
trustworthiness? 

C.  Likelihood  that  Offense  or  Some 
Similar  Abuse  Will  Occur  Again 

1.  Was  the  misconduct  the  result  of  a 
unique  circumstance  not  likely  to  recur? 
Is  there  minimal  risk  of  repeat  conduct? 

2.  Have  prior  and  subsequent  conduct 
been  exemplary  or  improper? 

3.  What  prior  measures  had  been 
taken  to  ensure  compliance  with  the 
law?  Can  the  defendant  demonstrate 
that  it  had  an  effective  compliance  plan 
in  place  when  the  activities  that 
constitute  cause  for  exclusion  occurred? 

A.  Did  the  defendant  make  any  efforts 
to  contact  the  OIG,  HCFA,  or  its 
contractors  to  determine  whether  its 
conduct  complied  with  the  law  and 
applicable  program  requirements?  Were 
any  contacts  dociunented? 

B.  Did  the  defendant  bring  the  activity 
in  question  to  the  attention  of  the 
appropriate  Government  officials  prior 
to  any  Government  action,  e.g.,  was 
there  any  voluntary  disclosure  regarding 
the  alleged  wrongftil  conduct? 

C.  Did  the  defendant  have  effiective 
standards  of  conduct  and  internal 
control  systems  in  place  at  the  time  of 
the  wrongful  activity,  e.g.,  was  there  a 
corporate  compliance  program  in  place? 
If  there  was  an  existing  corporate 
compliance  plan: 

(i)  How  long  had  the  compliance  plan 
been  in  effect? 
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(ii).  What  problems  had  been 
idontified  as  a  result  of  the  compliance 
plan? 

(iii).  Were  any  overpayments  or 
systemic  changes  made  if  problems 
were  identlRed? 

(iv)  Were  appropriate  staff  sufficiently 
trained  in  applicable  policies  and 
procedures  pertaining  to  Medicare  and 
other  Federal  and  State  health  care 
programs? 

(v)  Was  there  a  corporate  compliance 
officer  and  an  effective  corporate 
compliance  committee  in  place  (if 
appropriate  to  the  size  of  the  company)? 

(vi)  Were  regular  audits  undertaken  at 
the  time  of  the  unlawful  activity? 

4.  What  measures  have  been  taken,  or 
will  be  taken,  to  ensure  compliance 
with  the  law?  Has  the  defendant  agreed 
to  implement  adequate  compliance 
measures,  including  institution  of  a 
corporate  integrity  plan? 

D.  Financial  Responsibility 

If  the  defendant  is  an  entity  and  is 
permitted  to  continue  program 
participation,  is  that  defendant  able  to 
operate  without  a  real  threat  of 
bankruptcy  and  without  a  real  threat  to 
its  ability  to  provide  quality  health  care 
items  or  services? 

Dated:  December  16.  1997. 
June  Gibba  Brown, 
Inspector  General. 

IFR  Doc.  97-33S24  Filed  12-23-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HeaHh  (NIH) 

Nationai  Institute  on  Aging;  Notice  of 
Meeting  of  the  National  Advisory 
Council  on  Aging 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  on  Aging, 
National  Institute  on  Aging,  Thursday. 
February  5,  and  Friday.  February  6, 
1998.  to  be  held  at  the  National 
Institutes  of  Health.  Natcher  Building, 
Conference  Room  Fl  and  2,  Bethosda. 
Maryland.  This  meeting  will  be  open  to 
the  public  on  Thursday,  February  5, 
ht)m  1:00  to  4:30  p.m.  for  a  status  report 
by  the  Director,  NIA,  and  the  Behavioral 
and  Social  Research  Program  and 
Intramural  Research  Program  Reviews. 

The  meeting  will  be  open  again  on 
Friday.  February  6.  from  8:00  to  10:00 
a.m.  for  a  report  on  the  Working  Group 
on  Program,  a  report  on  the  Council 
Task  Force  on  Minority  Aging  and 
Highlights  of  Recent  Research  Findings. 


Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463.  the  meeting  of  the  Council  will 
be  closed  to  the  public  on  Thursday, 
February  5,  from  4:30  p.m.  to  recess  for 
the  review  of  the  Intramural  Research 
Program. 

The  meeting  will  also  be  closed  on 
Friday,  February  6,  from  10:00  a.m.  to 
adjournment  for  the  discussion  and 
evaluation  of  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  a 
patentable  material  and  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  June  McCann,  Committee 
Management  Officer  for  the  National 
Institute  on  Aging,  National  Institutes  of 
Health,  Gateway  Building,  7201 
Wisconsin  Avenue,  Suite  2C218, 
Bethesda,  Maryland  20892  (301/496- 
9322),  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  McCann  at  (301)  496-9322, 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
National  Institutes  of  Health) 
Dated:  December  17, 1997. 
i^Veroe  Y.  Stringfield. 
Committee  Management  Officer.  NIH. 
IFR  Doc.  97-33490  Filed  12-23-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heatth 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetir\0 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Environmental 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meeting: 

Name  of  SEP:  Revivw  of  Conference  Grants 
(Rl3s)  and  Conference  Cooperative 
Agreements  (Ul3s)  Telephone  Conference 
Call. 

Date:  January  9, 1990. 


Time:  2:30  p.m. 

Place:  National  Institute  of  Environmental 
Health  Sciences,  North  Campus,  Building 
4401,  Room  3446.  Research  Triangle  Park. 
NC  27709. 

Contact  Person:  Dr.  Carol  ShreCQer, 
National  Institute  of  Environmental  Health 
Sciences.  P.O.  Box  12233.  Research  Triangle 
Park,  NC  27709.  (919)  541-1445. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  S52b(c)(6),  Title  5,  U.S.C 
Grant  applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  profwrty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113,  Biological  Response  to 
Environmental  AgenU:  93.114,  Applied 
Toxicological  Research  and  Testing;  93.119, 
Biometry  and  Risk  Estimation:  93.894, 
Resource  and  Manpower  Development, 
National  Institutes  of  Health) 

Dated:  December  17, 1997. 
UVema  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  97-33491  Filed  12-23-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting: 
Allergy.  Immunology,  and 
Transportation  Research  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Allergy,  Immunology,  and 
Transplantation  Research  Committee  on 
February  10-12,  1998,  at  the  Belmont 
Manor  House  and  Conference  Center, 
6555  Belmont  Woods  Road,  Elkridge. 
Maryland. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  9:30  a.m.  on 
February  10  to  discuss  administrative 
details  relating  to  committee  business 
and  program  review,  and  for  a  report 
from  the  Acting  Director,  Division  of 
Extramural  Activities,  which  will 
include  a  discussion  of  budgetary 
matters.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  5S2b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463.  the  meeting  will  be  closed  to 
the  public  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications  and  contract  proposals 
from  9:30  a.m.  on  February  10  until 
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adjournment  on  February  12.  These 
applications,  proposals,  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  Room  3C2,  National  Institute 
of  Health,  Bethesda,  Maryland  20892, 
301-496-7601,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Goad  in  advance  of  the  meeting. 

Dr.  Kevin  M.  Callahan,  Scientific 
Review  Administrator,  Allergy, 
Immunology  and  Transplantation 
Research  Committee,  NIAID,  NIH,  Solar 
Building,  Room  4C20,  Bethesda, 
Maryland  20892,  telephone  301-496- 
8424,  will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research, 
National  Institutes  of  Health) 
Dated:  December  16, 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-33494  Filed  12-23-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  ftoUce  of 
Meetings:  National  Advisory  Allergy 
and  Infectious  Diseases  Council; 
Acquired  Immunodeficiency  Syndrome 
Subcommittee;  Allergy  and 
Immunology  Subcommittee; 
Microbiology  and  Infectious  Diseases 
Subcommittee 

Pursuant  to  Pub.  L.  92-^63,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Alleigy  and 
Infectious  Diseases  Council,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  subcommittees  on 
February  2-3,  1998.  Meetings  of  the 
Coimcil,  NAAIDC  Allergy  and 
Immunology  Subcommittee,  NAAIDC 
Microbiology  and  Infectious  Diseases 
Subcommittee  and  the  NAAIDC 


Acquired  Immunodeficiency  Syndrome 
Subcommittee  will  be  held  at  the 
National  Institutes  of  Health,  Bethesda, 
Maryland. 

The  meeting  of  the  full  Council  will 
be  open  to  the  public  on  February  2  in 
Building  31C,  Conference  Room  6,  bom 
1  p.m.  to  approximately  3:30  p.m.  for 
general  discussion  and  program 
presentations. 

On  February  3  the  meetings  of  the 
NAAIDC  Allergy  and  Immunology 
Subcommittee,  NAAIDC  Microbiology 
and  Infectious  Diseases  Subcommittee 
will  be  open  to  the  public  from  8:30 
a.m.  until  adjournment  The 
subcommittees  will  meet  in  Building 
31C,  conference  rooms  8  and  6 
respectively. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  of  the  NAAIDC 
Acquired  Immunodeficiency  Syndrome 
Subcommittee,  NAAIDC  Allergy  and 
Immunology  Subcommittee  and  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  closed  to 
the  public  for  approximately  four  hours 
for  review,  evaluation,  and  discussion  of 
individual  grant  applications.  It  is 
anticipated  that  this  will  occur  from 
8:30  a.m.  until  approximately  1  p.m.  on 
February  2,  in  conference  rooms  7,  8 
,  and  6  respectively.  The  meeting  of  the 
full  Council  will  be  closed  from  3:30 
p.m.  until  recess  on  February  2  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  Room  3C26.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  301-496-7601 ,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  Lawrence  Deyton,  Acting  Director, 
Division  of  Extramural  Activities, 
NIAID,  NIH,  Solar  Building,  Room 
3C20,  6003  Executive  Boulevard, 
Rockville,  Maryland  20892,  telephone 
301-496-7291 ,  will  provide  substantive 
program  information. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855  Immunology.  Alleigic 
and  Immunologic  Diseases  Research,  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health) 

Dated:  December  16, 1997. 
UVerne  Y.  Strit^field. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  97-33495  FUed  12-23-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Meeting  of  the  National 
Deafness  and  Other  Communication 
Disorders  Advisory  Council  and  Its 
Planning  Subcommittee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Deafriess  and  Other 
Communication  Disorders  Advisory 
Coimcil  and  its  Planning  Subcommittee 
on  January  21-22,  1998,  at  the  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda,  Maryland.  The  meeting 
of  the  full  Council  will  be  held  in 
Conference  Room  6,  Building  31C,  and 
the  meeting  of  the  Subcommittee  will  be 
in  Conference  Room  7,  Building  31Q 

The  meeting  of  the  Planning 
Subcommittee  will  be  open  to  the 
public  on  January  21  from  2  p.m.  until 
3  p.m.  for  the  discussion  of  policy 
issues.  The  meeting  of  the  full  Coimcil 
will  be  open  to  the  public  on  January  22 
from  8:30  a.m.  until  11:30  a.m.  for  a 
report  from  the  Institute  Director  and 
discussion  of  extramural  policies  and 
procedures  at  the  National  Institutes  of 
Health  and  the  National  Institute  on 
Deafriess  and  Other  Communication 
Disorders.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  Sections  552b(c)(4)  and 
552b(c)(6),  Tide  5,  United  States  Code 
and  Section  10(d)  of  Pub.  L.  92-463,  the 
meeting  of  the  Plaiming  Subcommittee 
on  January  21  will  be  closed  to  the 
public  from  3  p.m.  to  adjournment.  The 
meeting  of  the  full  Council  will  be 
closed  to  the  public  on  January  22  from 
12:30  p.m.  until  adjournment.  The 
meetings  will  include  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
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would  constitute  a  clearly  unwananted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Council  and  Subcommittee  meeting  may 
be  obtained  from  Dr.  Craig  A.  Jordan. 
Executive  Secretary.  National  Deafoess 
and  Other  Communication  Disorders 
Advisory  Council,  National  Institute  on 
Deafness  and  Other  Communicatien 
Disorders.  National  Institutes  of  Health, 
Executive  Plaza  South.  Room  400C, 
6120  Executive  Blvd..  MSC67180. 
BetheMla.  Maryland  20892.  (301)  496- 
8693.  A  summary  of  the  meeting  and 
rosters  of  the  members  may  also  be 
obtained  from  his  office.  For  individuals 
who  plan  to  attend  and  need  special 
assistance  such  as  sign  languafl* 
interpretation  or  other  reasonaola 
accommodations,  please  contact  Dr. 
Jordan  at  least  two  weeks  prior  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Prognun  No.  93.173  Biological  Research 
Related  to  Deahiees  and  Communication 
Disorders) 

Deled:  December  16.  1997. 
LaVems  Y.  Strlngfield. 
Committee  h4anagement  Officer,  NIH. 
|FR  Doc.  97-33490  Filed  12-23-97;  8:45  am| 
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DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstitutM  of  HaaHh 

Canter  for  Sciantlfic  R«vi«w;  Nolle*  of 
CIosmJ  MMtings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Center 
for  Scientific  Review  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Date:  fanuary  7.  1998. 

Time:  1:00  p.m. 

Place:  NIH.  Rockledge  2.  Room  4214, 
Telephone  Conference. 

Contact  Person:  Dr.  Dan  McDonald, 
Scientinc  Review  Administrator,  6701 
Rockledge  Drive.  Room  4214.  Bethesda. 
Maryland  20892.  (301)  43S-121S. 

Name  of  SEP:  Biological  and  Physiological 
Sciences.  ^ 

Date:  January  14.  1998. 

Time:  1:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  6158, 
Telephone  Conference. 

Contact  Person:  Dr.  Sooja  Kim,  Scientific 
Review  Administrator.  6701  Rockledge  Drive. 
Room  6158.  Bethesda.  Maryland  20892.  (301) 
435-1780 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  January  14,  1998. 


Time:  2:00  p.m. 

Place:  Sm.  RockJwlge  2,  Room  4188. 
Telephone  Conference. 

Contact  Person:  Dr.  Gerald  Liddel. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4186.  Bethesda. 
Maryland  20892.  (301)  435-1150. 

Name  of  SEP:  Microbiological  Sciences. 

Date:  March  19-20. 1998. 

Time:  8:30  a.m. 

Place:  Holiday  Inn.  Bethesda.  MD. 

Contact  Person:  Dr.  Jean  Hickman. 
ScientiHc  Review  Administrator,  6701 
Rockledge  Drive.  Room  4178.  Bathasda. 
Maryland  20892.  (301)  435-1148. 

Purpose/Agenda:  To  review  Small 
Business  Innovaiton  Research. 

Name  of  SEP:  Multidisciplinary  Sciancss. 

Date:  March  9-10.  1998. 

Time:  8:00  a.m. 

Place:  Woodfin  Suites.  Rockville.  MD. 

Contact  Person:  Dr.  Nadarajen  A. 
Vydelingum.  Scientific  Review 
Administrator.  6701  Rockledge  Drive.  Room 
5210.  Bethesda.  Maryland  20892.  (301)  435- 
1176. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(e).  Title  5.  U.S.C. 
Applications  and/or  proposals  and 
discussions  could  reveal  confidential  trade 
sacrato  or  commercial  pro(>erty  such  as 
patentable  materisl  and  pataonal  information 
concerning  individuals  aseodatad  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Caialog  of  Federal  Domestic  Assistance 
PlUgiaOl  Nos.  93.306.  93.333.  93.337.  93.393- 
93.396.  93.837-93.844.  93.846-93.892, . 
93.893.  National  Institutes  of  Health.  HHS) 

Dated:  December  17.  1997. 
UVenia  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  97-33492  Filed  12-23-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Hoallh 

Center  for  Scientific  Review;  Notice  of 
dosed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Center 
for  Scientific  Review  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  January  6. 1998. 

Time:  2:00  p.m. 

Place:  NIH.  Rockledge  2.  Room  5172, 
Telephone  Conference. 

Contact  Person:  E>r.  Leonard  Jakubczak. 
ScientiFic  Review  Administrator,  6701 
Rockledge  Drive,  Room  5172,  Bethesda. 
Maryland  20892.  (301)  435-1247. 


Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  January  7.  1998. 

Time:  2:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  5172. 
Telephone  Conference. 

Contact  Person:  Dr.  Leonard  Jakubczak. 
ScientiHc  Review  Acfministrator,  6701 
Hockkdge  Drive.  Room  5172.  Bethesda. 
Mwyland  20892.  (301)  435-1247. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  January  8. 1998. 

Time:  2:00  p.m. 

Place:  NIH.  Rockledge  2.  Room  5172, 
Telephone  Conference. 

Contact  Person:  Dr.  Leonard  Jakubczak. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5172,  Bethesda. 
Maryland  20892.  (301)  435-1247. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  January  9. 1998. 

Time:  2:00  p.m. 

Place:  NIH.  Rockledge  2.  Room  5172, 
Telephone  Conference. 

Contact  Person:  Dr.  Leonard  Jakubczak. 
ScientiTic  Review  Administrator.  6701 
Rockledge  Drive.  Room  5172.  Bethesda, 
Maryland  20892.  (301)  435-1247. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  January  19. 1998. 

r/me:  11:00  a.m. 

Place:  NIH.  Rockledge  2.  Room  4148, 
Telephone  Conference. 
.     Contact  Person:  Dr.  Philip  Perkins, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4148,  Bethesda. 
Maryland  20892.  (301)  435-1718. 

Name  of  SEP:  Biological  and  Physiological 
Scriaoces. 

Date:  January  22, 1098. 

rime:  11:00  a.m. 

Place:  NIH.  RocUedge  2,  Room  4148, 
Telephone  Conference. 

Contact  Person:  Dr.  Philip  Perkins, 
ScientiHc  Review  Administrator.  6701 
Rockledge  Drive.  Room  4148,  Bethesda, 
Maryland  20892,  (301)  435-1718. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/or  proptosals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337,  93.393- 
93.396.  93.837-93.844.  93.846-93.878. 
93.892.  93,893,  National  Institutes  of  Health 
HHS) 

Dated:  December  17, 1997.  , 

LaVetne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
|FR  Doc.  97-33493  Filed  12-23-97;  8:45  amj 
BIUJNO  COOe  2»-414-001-«l 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4235-N-35] 

Federal  Property  Suitable  as  Facilities 
To  Assist  ttie  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  idenfy  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v.      t 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 


assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  usted  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (j.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Interion  Ms.  Lola 
Knight,  Department  of  the  Interior,  1849 
C  Street,  NW.  Mail  Stop  5512-MIB, 
Washington,  DC  20240;  (202)  208-^080; 
GSA:  Mr.  Brian  K.  Polly,  Assistant 
Commissioner,  General  Services 
Administration,  Office  of  Property 
Disposal,  18th  and  F  Streets,  NW, 
Washington,  DC  20405;  (202)  501-2059; 
Navy:  Mr.  Charles  C.  Cocks,  Department 
of  the  Navy,  Director,  Real  Estate  Policy 


Division,  Naval  Facilities  Engineering 
Command,  Code  241A,  200  Stovall 
Street,  Alexandria,  VA  22332-2300; 
(703)  325-7342;  (These  are  not  toll-free 
numbers). 

Dated:  December  18, 1997. 
Fred  Kanias.  Jr., 

Deputy  Assistant  Secretary  for  Economic 

Development. 

TITLE  V,  FEIKRAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FORl2/2S/»7 

Suitable/AvailaUe  Propertiaa 

Buildings  (by  State) 
Michigan 

Eagle  Harbor  Lighthouse/ 

Rt26 

Eagle  Harbor  Co:  Keweenaw  MI  44950 

Landholding  Agency:  GSA 

Property  Number  549740018 

Status:  Excess 

Comment:  2  bidgs.,  3111  sq.  ft  combined, 
presence  of  asbestos/lead  paint,  most 
recent  use — museum  and  storage 

GSA  Number:  1-U-MI-420A 

Virginia 

BIdg.  SP-247 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779720106 

Status:  Unutilized 

Comment:  3206  sq.  ft.,  no  utilities,  presence 

of  asbestos/lead  paint,  off-site  use  only 
Bldg.  NM-59A 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779730069 
Status:  Excess 
Comment:  14,044  sq.  ft.,  presence  of  asbestos, 

most  recent  use — mobile  facilities  shop, 

off-site  use  only 

West  Virginia 


Emit  Jennings  House 

New  River  Gorge  National  River 

Huffman  Drive 

McCreery  Co:  Raleigh  WV  25934- 

Landholding  Agency:  Interior 

Property  Number  619740002 

Status:  Excess 

Comment:  1400  sq.  ft.  concrete  block,  needs 

rehab,  off-site  use  only 
Webb  House  i 

New  River  Gorge  National  River 
Rt.  41  North 

McCreery  Co:  Raleigh  WV  25934- 
Landholding  Agency:  Interior  . 
Property  Number  619740003 
Status:  Excess 

Comment:  288  sq.  ft.  dwelling,  off-site  use 
only 

Gilliam  House 

New  River  Gorge  National  River 
RL  41  North 

McCreery  Co:  Raleigh  WV  25934- 
Landholding  Agency:  Interior 
Property  Number  619740004 
Status:  Excess 

Conunent:  448  sq.  ft.  dwelling,  off-site  use 
only 
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UnmiiUbb  PropvtiM 

Buildingt  (by  Stata) 

Guam 

Bldg.  609 

Naval  Forces  MarUnu 

ComNavMar  Co:  Waterfront  Annox  GU 

96540-0051 
Landholding  Agency:  Navy 
Property  Number  7797400*5 
SUtus:  Unutilized 
Reaaon:  Sectired  Area  Extenaive  deterioration 

Bldg.  611 

Naval  Forcea  Marianai 

ComNavMar  Co:  Waterfront  Annex  GU 

96540-0051 
Landholding  Agency:  Navy 
Property  Number:  779740066 
SUtus:  Unutilized 
Reason:  Secured  Area  Extensive  deterioration 

North  Carolina 

Bldg.  45.  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779740067 

Status:  Excess 

Reason:  Secured  Aim  Extensive  deterioration 

Bldg.  420.  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779740068 

SUtus:  Excess 

Reason:  Secured  Area  Extenaive  detariontion 

Bldg.  TP463.  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779740069 

SUtus:  Excess 

Reason:  Secured  Area  Extensive  deterioration 

Ohio 

Ne«vtown  Fish  Toxicology 

3411  Church  Street 

Newton  Co:  Hamilton  OH  44244- 

Landholding  Agency:  CSA 

Property  Number  549740019 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  within  airport  runway 

clear  zone 
CSA  Number  l-Z-OH-806 

IFR  Doc.  97-33503  Filed  12-23-97;  8:45  am) 
MLUNQCOM  4210-M-M 


DEPARTMEMT  OF  THE  INTERIOR 
Fish  and  Wildlife  Ssrvlcs 
50  CFR  Part  17 

nmiois- 

Endangsred  and  Tfiraatsnsd  Wlldllfa 
and  Plants;  Extension  of  Comment 
Period  for  Draft  Conservation 
Agraamant  for  the  Wasatch  Front  and 
West  Desert  Peculations  (Utah)  of 
Spotted  Frog  (Rana  lutelventria) 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Extension  of  comment  period. 


The  Fish  and  Wildlife  Service 
announces  an  extension  of  the  public 
review  and  comment  period  for  the 
Draft  Conservation  Agreement  for  the 
spotted  frog  (Rana  luteiventris)  in  Utah. 
The  Service  announced  the  availability 
of  the  draft  Conservation  Agreement  for 
the  Wasatch  Front  and  West  Desert 
populations  (Utah)  of  spotted  frog  for 
review  and  comment  on  November  28, 
1997  (62  PR  63375).  The  original 
comment  period  requested  comments  be 
received  on  or  before  December  29. 
1997.  On  December  16, 1997,  the 
Service  received  an  oCDcial  request  for 
an  extension  of  the  comment  period  to 
the  week  of  January  13. 1998. 
DATES:  Comments  on  the  Draft 
Conservation  Agreement  must  now  be 
received  on  or  before  January  16, 1998, 
to  be  considered  by  the  Service  during 
preparation  of  the  final  conservation 
agreement  and  prior  to  the  Service's 
determination  whether  it  will  be  a 
signatory  party  to  the  agreement 
ADDRESSES:  Persons  wishing  to  review 
the  Drafl  Conservation  Agreement  may 
obtain  a  copy  by  contacting  the  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  145  East  1300  South,  Suite  404, 
Salt  Lake  City.  Utah  84115.  Written 
comments  and  materials  regarding  the 
Draft  Conservation  Agreement  should 
also  be  directed  to  the  same  address. 
Comments  and  written  materials  will  be 
available  upon  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Reed  E.  Harris.  Field  Supervisor  (see 
ADDRESSES  section)  (telephone  801/524- 
5001). 

SUPPLEMENTARY  INFORMATION:  The 
spotted  frog  (Rana  luteiventris)  is  a 
candidate  for  Federal  listing  pursuant  to 
the  Endangered  Species  Act  of  1973,  as 
amended.  In  1989  the  Service  received 
a  petition  from  the  Board  of  Directors  of 
the  Utah  Nature  Study  Society 
requesting  that  the  Service  add  the 
spotted  frog  (then  referred  to  as  Rana 
pretiosa)  to  the  List  of  Threatened  and 
Endangered  Species.  The  Service 
subsequently  published  a  notice  of  a  90- 
day  finding  in  the  Federal  Register  (54 
PR  42529)  on  October  17. 1990.  and  a 
notice  of  a  12-month  petition  finding  in 
the  Federal  Register  (58  PR  27260)  on 
May  7, 1993.  In  the  12-month  petition 
finding  the  Service  found  that  listing  of 
the  spotted  frog  as  threatened  in  some 
portions  of  its  range  was  warranted  but 

firecluded  by  other  higher  priority 
isting  actions. 

Shortly  after  the  12-month  petition 
finding  the  Utah  Department  of  Natural 
Resources  began  development  of  a 


Conservation  Agreement,  working 
cooperatively  with  other  agencies,  in  an 
effort  to  reduce  the  threats  affecting  the 
spotted  &t>g. 

Public  Comnients  SoUcitad 

The  Service  will  use  information 
received  in  its  determination  on 
whether  it  should  be  a  signatory  party 
to  the  agreement.  Comments  or 
suggestions  from  the  public,  other 
concerned  government  agencies,  the 
scientific  commimity,  industry,  or  any 
other  interested  party  concerning  this 
draft  document  are  hereby  solicited.  All 
comments  and  materials  received  will 
be  considered  prior  to  the  approval  of  ' 
any  final  document 

Author 

The  primary  author  of  this  notice  is 
Janet  A.  Mizzi.  Utah  Field  Office  (see 
ADDRESSES  section)  (telephone  801/524- 
5001). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.).  the 
Fish  and  Wildlife  Act  of  1956,  the  Fish 
and  Wildlife  Service  Coordination  Act 
of  1964,  and  the  National  Memorandum 
of  Understanding  (94(SMU-056)). 

Dated:  December  18, 1997. 
Ralph  O.  MocgBBWck. 
Regional  Director,  Denver,  Colorado. 
IFR  Doc.  97-33538  Filed  12-23-97;  8:45  am] 
■LUNQ  COM  43ie-S»-«l 


DEPARTMENT  OF  THE  INTERIOR 

Bursau  of  Indian  Affairs 

Final  Determination  Against  Fadaral 
<  Acknowladgmant  of  the  lytobile- 
Waahlngton  County  Band  of  Choctaw 
Indians  of  South  Alabama  (MOWA) 

agency:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  Final  Determination. 

summary:  This  notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs 
(Assistant  Secretary)  by  209  DM  8. 

Notice  is  hereby  given  that  the 
Assistant  Secretary  declines  to 
acknowledge  that  the  Mobile — 
Washington  County  Band  of  Choctaw 
Indians  of  South  Alabama  (MOWA), 
1080  West  Red  Fox  Road.  Mt.  Vernon, 
Alabama  36560,  exists  as  an  Indian  tribe 
within  the  meaning  of  Federal  law.  This 
notice  is  based  on  the  determination 
that  the  group  does  not  satisfy  one  of  the 
mandatory  criteria  set  forth  in  25  CFR 
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83.7.  namely  criterion  83.7  (e). 
•  Therefore,  the' MOWA  do  not  meet  the 
requirements  necessary  for  a 
govemment-to-govemment  relationship 
with  the  United  States,  25  CFR  83.10 
(m). 

DATES:  This  determination  is  final  and 
is  effective  90  days  after  publication  in 
the  Federal  Register,  unless  a  request 
for  reconsideration  is  filed  with  the 
Interior  Board  of  Indian  Appeals  (IBIA) 
by  the  petitioner  or  any  interested  party 
no  later  than  90  days  after  publication, 
25CFR83.il. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Holly  Reckord,  Chief.  Branch  of 
Acknowledgment  and  Research.  (202) 
208-3592.  A  request  for  a  copy  of  the 
report  which  summarizes  the  evidence 
and  analyses  that  are  the  basis  for  this 
Final  Determination  should  be 
addressed  to  the  Bureau  of  Indian 
Affairs.  Branch  of  Acknowledgment  and 
Research.  1849  C  Street  NW,  Mailstop 
4603-MIB,  Washington.  D.C.  20240.  or  is 
available  at  www.doi.gov/bia/ 
ack^res.html. 

SUPPIEMENTARY  INFORMATION:  The 
MOWA  submitted  a  documented 
petition  on  April  28. 1988.  and  received 
an  "obvious  deficiency  review"  (OD) 
from  the  Bureau  of  Indian  Affairs  (BIA) 
dated  February  15.  1990.  On  November 
8.  1991.  the  MOWA  responded  to  die 
OD  review  and  on  November  19. 1991, 
the  petition  was  placed  on  the  "ready" 
list  of  petitioners  waiting  to  be  placed 
on  active  consideration.  The  AS-IA's 
investigation  of  the  petition  and 
response  to  the  OD  review  found  little 
or  no  evidence  that  the  f>etitioner  can 
meet  criterion  (e)  of  83.7,  descent  fit)m 
a  historical  tribe  or  from  historical  tribes 
which  combined  and  functioned  as  a 
single  autonomous  political  entity. 

Under  25  CFR  83.10  (e)  of  the  Federal 
acknowledgment  regulations,  an 
expedited  Proposed  Finding  may  be 
issued  by  the  Assistant  Secretary  when 
there  is  little  or  no  evidence  that  the 
petitioner  can  meet  one  of  the 
mandatory  criteria  (e),  (f),  or  (g)  of  83.7. 
Expedited  findings  may  only  be  done 
after  the  petidon  is  complete  and  before 
the  petition  has  been  placed  on  active 
consideration.  A  notice  of  the  expedited 
Proposed  Finding  to  decline  to 
acknowledge  the  MOWA  was  published 
in  the  Federal  Register  on  January  5. 
1995  (60  FR  1874). 

The  Proposed  Finding  found  that  the 
petitioner  clearly  did  not  meet  the 
requirements  of  criterion  83.7  (e). 
descent  &t)m  a  historical  tribe.  To  make 
a  Proposed  Finding  under  83.10  (e),  the 
burden  of  proof  is  on  the  Government  to 
show  that  the  petitioner  clearly  does  not 
meet  the  criterion.  The  Proposed 


Finding  demonstrated  that  the  MOWA 
clearly  did  not  meet  criterion  83.7  (e), 
thus  meeting  the  burden  of  proof 
required  of  the  Government  for  making 
a  Proposed  Finding  under  83.10  (e). 

Once  the  Proposed  Finding  has  been 
issued,  however,  the  burden  of  proof 
shifts  to  the  petitioner  for  rebuttal.  The 
standard  of  proof  which  must  be  met  in 
the  petitioner's  response  to  the 
Proposed  Finding  is  a  lesser  one,  the 
"reasonable  likelihood  of  the  validity  of 
the  facts"  standard  described  in  25  CFR 
83.6,  the  same  standard  used  for  all 
acknowledgment  determinations.  If,  in 
its  response  to  the  Proposed  Finding, 
the  petitioner  can  show  that  it  meets  the 
"reasonable  likelihood  of  the  validity  of 
the  facts"  standard,  and  thus 
demonstrates  descent  from  a  historical 
tribe,  or  historical  tribes  which 
amalgamated,  then  the  BIA  will 
undertake  a  full  review  of  the  petition 
under  all  seven  of  the  mandatory 
criteria.  However,  the  MOWA's 
response  to  the  Proposed  Finding  did 
not  establish  under  the  "reasonable 
likelihood  of  the  validity  of  the  facts" 
standard  that  the  MOWA  met  criterion 
83.7  (e).  No  new  evidence  was 
submitted  or  found  which  rebutted  the 
conclusions  of  the  Proposed  Finding. 
Therefore,  the  MOWA  response  did  not 
trigger  a  BIA  evaluation  of  the  MOWA 
petition  under  all  seven  mandatory 
criteria. 

The  Final  Determination  is  based 
upon  a  new  analysis  of  all  the 
information  in  the  record.  This  includes 
the  information  available  for  the 
Proposed  Finding,  the  information 
submitted  by  the  petitioner  in  its 
response  to  the  Proposed  Finding,  and 
new  evidence  collected  by  the  BIA 
researchers  for  evaluation  purposes. 
Interested  and  informed  parties  did  not 
submit  evidence  during  the  comment 
period.  Two  individuals  submitted 
comments  after  the  close  of  the  response 
period,  which  were  not  considered  in 
the  preparation  of  the  final 
determination  in  accord  with  25  CFR 
83.10  (1)  (1).  Also,  numerous  form  letters 
were  received  out  of  time  and  all  were 
transmitted  to  the  Solicitor's  office  for 
retention  for  transmittal  to  the  IBIA  or 
the  AS-IA  in  the  event  of  a  remand. 
None  of  the  evidence  submitted  by  the 
petitiotler  or  located  by  the  BIA  during 
the  evaluation  process  demonstrates 
that  the  core  ancestors  of  the  MOWA 
were  Choctaw  or  of  other  Indian 
ancestry. 

Initially  the  petitioner  claimed 
descent  from  six  historical  Indian  tribes: 
Apache,  Cherokee,  Chickasaw,  Choctaw. 
Creek,  and  Houma.  In  its  Response  to 
the  Proposed  Finding,  the  petitioner 
continued  to  claim  ancestiy  only  bova. 


the  historical  Choctaw.  Cherokee,  and 
Creek  tribes  and  narrowed  its  core 
ancestors  from  30  to  5  individuals.  The 
petitioner  submitted  additional 
evidence  on  four  of  the  five  of  these 
ancestors^mn  whom  it  claimed 
descent  TwBIA  searched  for  evidence, 
but  could  not  locate  any  evidence 
connecting  these  four  claimed  core 
ancestors  to  the  Choctaw  or  to  any  other 
historical  tribe.  Neither  the  petitioner 
nor  the  BIA  found  documentation 
acceptable  to  the  Secretary  that  the  core 
ancestors  claimed  to  be  Indian  by  the 
MOWA.  were  descendants  of  the 
historical  Choctaw  tribe  or  any  other 
Native  American  tribe. 

The  BIA  found  tiiat  all  the  MOWA 
members  descend  from  two  core 
families  that  resided  in  southwestern 
Alabama  by  about  1830.  Neither  these 
two  families  nor  their  ancestors  were 
foimd  to  be  members  of  a  historical  tribe 
of  American  Indians,  or  of  tribes  which 
had  combined  and  functioned  as  a 
single  American  Indian  entity.  The 
extensive  evidence  on  these  two 
families  either  does  not  support,  or  in 
part  disproves,  Indian  ancestry.  Only 
one  percent  of  the  petitioner's 
membership  could  document  any 
American  Indian  ancestry  throu^  the 
fifth  core  ancestor  (see  above)  whose 
lines  married  into  the  families  in  the 
late  1880's  and  early  1900's.  Except  for 
this  one  percent,  Indian  records  for 
Alabama  do  not  include  the  known 
ancestors  of  the  petitioner.  There  was  no 
evidence  in  the  substantial  body  of 
documentation  submitted  by  the 
petitioner,  or  in  the  independent 
research  by  the  BIA.  to  demonstrate 
Choctaw  ancestry  or  any  other  Indian 
ancestry  for  99%  of  the  petitioner's 
membership.  Thus,  the  petitioner  fails 
to  meet  criterion  (e),  descent  frxjm  a 
historical  tribe. 

The  Proposed  Finding  concluded  that 
the  petitioner's  claim  that  its  members 
descended  from  "full  and  mixed  blood 
Choctaws,  Creeks,  Cherokees,  and 
Chickasaws  who  avoided  removal  West 
during  the  Indian  removal  in  the 
1830's"  is  not  valid.  The  AS-LA  found 
that: 

(1)  The  petitioner's  core  ancestral 
families  did  not  have  docimiented 
American  Indian  ancestry; 

(2)  The  actual  MOWA  progenitors 
6tjm  the  1880's  were  not  docimiented  as 
descendants  of  the  known,  removal-era, 
Indians  claimed  by  the  petitioner,  and 

(3)  Many  of  the  persons  in  the  early 
19th  century  "founding  Indian 
community"  claimed  by  the  petitioner 
were  not  demonstrated  to  be  Choctaw, 
or  even  American  Indian. 
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(4)  Only  one  percent  of  the 
petitioner's  membership  can  document 
American  Indian  ancestry. 

In  its  response  to  the  Proposed 
Finding,  the  petitioner  submitted 
evidence  including  letters,  ^Dtographs, 
interviews,  school/church  records, 
published  secondary  sources, 
newspaper/journal  articles,  court 
documents.  Federal  documents,  land 
records,  maps,  and  time  lines.  Every 
piece  of  evidence  submitted  was 
reviewed  and  it  is  concluded  that: 

(1)  Some  of  the  evidence  was  either 
irrelevant  to  criterion  83.7(e)  becauM  it 
did  not  demonstrate  genealogical 
descent  ht)m  four  claimed  ancestors  or 
descent  from  any  historical  tribe; 

(2)  Much  of  the  evidence  was  oral 
history  and  was  unreliable  when  tested. 
Much  of  the  evidence  was  found  to  be 
unsubstantiated  by  primary 
documentation;  and 

(3)  The  evidence  did  not  connect 
known  MOWA  ancestors  to  the 
individuals  whom  the  MOWA  claimed 
were  Native  American  or  to  a  historical 
Indian  tribe. 

(4)  The  evidence  disproved  Indian 
ancestry  to  some. of  the  MOWA 
ancestors. 

The  BIA  searched  for  evidence  on  the 
local,  state,  and  national  levels.  The 
core  ancestors  of  the  petitioning  group 
ore  known.  None  of  the  primary  records 
demonstrated  that  these  documented, 
known  core  ancestors  were  American 
Indian,  or  were  descendants  of  a 
historical  tribe.  The  BIA  also  searched 
the  records  of  the  historical  tribes  which 
the  petitioner  claimed  and  found  no 
connection  between  the  MOWA  core 
ancestors  and  these  historical  tribes. 

The  MOWA  response  to  the  Proposed 
Finding  offered  no  basis  for  reversing 
the  conclusions  of  the  Proposed  Finding 
against  Federal  acknowledgment  of  the 
MOWA.  The  evidence  in  the  record 
does  not  support  the  petitioner's  claim 
that  it  descends  from  a  historical  tribe. 
The  record  does  not  provide  substantive 
evidence  or  any  reason  to  believe  that 
additional  research  might  uncover  such 
evidence.  The  MOWA  petitioner  has  not 
demonstrated  by  a  "reasonable 
likelihood  of  the  validity  of  the  facts" 
standard  that  it  meets  the  requirements 
of  criterion  83.7(e).  There  is  thus  no 
need  to  complete  a  full  evaluation  of  the 
documented  petition  under  all  seven  of 
the  mandatory  criteria.  The  petitioner 
fails  to  meet  the  requirements  for 
Federal  acknowledgment  as  an  Indian 
Tribe. 

The  Proposed  Finding  which  declined 
to  acknowledge  that  the  petitioner  is  an 
Indian  tribe  is  affirmed.  This 
determination  is  final  and  will  become 
effective  90  days  from  the  date  of 


publication  unless  the  petitioner  or  any 
interested  party  files  a  request  for 
reconsideration  of  this  determination 
with  the  Interior  Board  of  Indian 
Appeals  (83.11(a)(1)).  The  petiUoner's  or 
interested  party's  request  must  be 
received  no  later  than  90  days  after  the 
publication  of  the  Assistant  Secretary's 
determination  in  the  Federal  Register 
(83.11(aK2)). 

Dated:  December  17, 1097. 
KMTiB  Cover, 

Aasiftont  Secntary— Indian  Affain. 
IFR  Doc.  97-33532  Filed  12-23-97;  8:45  am] 

MUMQ  OOOa  431«-«S-» 


DEPARTMEffT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Notice  of  Availability  and  Put><lc 
Comment  Period  on  Supplemental 
Analysis  to  Environmental 
Assassmwit  No.  CA-069-EA7-42: 
Tritium  and  Related  Materials  Testing 
on  Put>lic  Lands  In  Ward  Vallay,  San 
Bernardino  County,  CA 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Public  comment  period  on 
Supplemental  Analysis. 

SUMMARY:  The  Department  of  the 
Interior  (DOI),  Bureau  of  Land 
Management  (BLM)  has  prepared  a 
Supplemental  Analysis  on  simultaneous 
drilling  activities  by  [X)I/BLM  and  the 
State  of  California,  Department  of 
Health  Services,  and  on  related  issues. 
EFFECTIVE  DATE:  Public  comments  on  the 
Supplemental  Analysis  must  be 
received  by  January  9, 1998. 
ADDRESSES:  Copies  of  the  Supplemental 
Analysis  may  be  obtained  upon  request. 
Submit  requests  to:  External  Affairs 
Staff,  Bureau  of  Land  Management. 
California  Desert  District,  6221  Box 
Springs  Blvd.,  Riverside,  CA  92507;  or 
to:  External  Affairs  Staff,  Bureau  of  Land 
Management,  California  State  Office. 
2135  Butano  Drive,  Sacramento, 
California  95825.  The  EA  is  also 
available  on  the  Internet  at: 
www.ca.blm.gov. 

SUPPt^MENTARY  INFORMATION:  DOI  and 
BLM  prepared  an  Environmental^ 
Assessment,  EA  No.  CA-069-EA7-42. 
on  proposed  tritium  aiKl  related 
materials  testing  and  a  proposal  by  the 
State  of  California  to  conduct  rainfall 
infiltration  studies.  The  EA  was  released 
for  public  review  on  November  6,  1997. 
Since  the  initial  EA  was  released,  new 
information  has  become  available  that  is 
relevant  to  the  DOI/BLM  and  State 
proposals.  SpeciGcally,  a  simultaneous 
drilling  alternative  is  under 


consideration,  and  more  information 
concerning  unexploded  military 
ordnance  on  site  has  become  available. 
These  topics  are  analyzed  in  the 
Supplemental  Analysis  which  is  being 
distributed  for  public  review  through 
January  9, 1998. 

FOR  FURTHER  MRMMATION  CONTACT: 
Ward  Valley  Project  Coordinator  Bureau 
of  Land  Management,  California  State 
Office,  2135  Butano  Drive,  Sacramento, 
California  95825;  tel:  (916)  978-4630. 
Carl  Roantree. 

Deputy  State  Director.  Natural  Resources. 
IFR  Doc.  97-33544  Filed  12-23-97;  8:45  am] 

OHJUNa  OOOK  43ie-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[A2-«1<Mr777-ei-a41Al 

State  of  Arizona  Resource  Advisory 
Council  Masting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACnON:  Arizona  Resource  Advisory 

Council  Meeting,  notice  of  meeting. 


This  notice  announces  a  tour 
and  meeting  of  the  Arizona  Resource 
Advisory  Council.  The  tour  and  meeting 
will  be  held  January  23-24, 1998  in 
Safford,  Arizona.  On  January  23,  the 
RAC  will  tour  a  grazing  allotment  along 
the  Gila  River  and  discuss  various 
issues  involved  in  the  Safford  Field 
Office  Livestock  Grazing  Biological 
Opinion.  The  tour  will  start  at  8:00  a.m. 
from  the  BLM  Safford  Field  Office  and 
will  conclude  at  5:00  p.m.  The  Safford 
Field  Office  is  located  at  711  14th 
Avenue.  On  January  24,  the  RAC  will 
conduct  a  one-day  business  meeting. 
Again,  the  meeting  will  be  held  at  the 
Safford  Field  Office,  starting  at  8:00  am. 
until  approximately  2:00  p.m.  The 
agenda  items  to  be  covered  at  the 
meeting  include  review  of  previous 
meeting  minutes;  BLM  State  Director's 
Update  on  legislation,  regulations  and 
statewide  planning  efforts;  Update  on 
Safford  and  Tucson  Biological 
Opinions;  Presentation  on  a  study 
performed  on  the  Gila  River  Watershed 
and  its  Runoff;  and  Reports  by  the 
Standards  and  Guidelines.  Recreation 
and  Public  Relations  Working  Groups; 
Reports  frt>m  RAC  members;  RAC 
Discussion  on  future  meeting  dates  and 
locations.  A  public  comment  period  will 
take  place  at  11:30  a.m.  January  24, 1998 
for  any  interested  publics  who  wish  to 
address  the  Coimcil. 
FOR  FURTHER  SIFONMATION  CONTACT: 
Deborah  Stevens,  Bureau  of  Land 
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Management,  Arizona  State  Office,  222 
North  Central  Avenue,  Phoenix,  Arizona 
85004-2203,  (602)  417-9215. 

Michael  A.  Fei^guson. 
Deputy  State  Director.  Resources  Division. 
(FR  Doc.  97-33539  Filed  12-23-97;  8:45  am] 
BIUJNQ  COOC  4310-«2-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[WY-021-1430-01;  WYW 128227) 

Opening  Of  Land  in  a  Proposad 
Wttltdrawal;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 


SUMMARY:  This  notice  cancels  a 
withdrawal  application  inso&r  as  it 
affects  1410.00  acres  of  public  land  and 
opens  the  land  to  sur&ce  entry  and 
mining.  It  has  been  and  remains  open  to 
mineral  leasing.  The  remaining  portion 
of  the  withdrawal  application  will 
continue  to  be  processed  unless  it  is 
cancelled  or  denied. 

EFFECTIVE  DATE:  December  24, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Booth,  BLM  Wyoming  State  Office 
(WY  921),  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003,  307-775-6124. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  published  in 
the  Federal  Register,  59  FR  5441,  on 
February  4, 1994,  for  the  Bureau  of  Land 
Management  (BLM)  to  protect  important 
paleontological  resources  on  Big  Cedar 
Ridge  near  Tensleep,  Wyoming.  After 
completing  an  environmental 
assessment,  the  BLM  determined  that 
certain  land  is  no  longer  needed  for  the 
%vithdrawel.  The  land  is  described  as 
follows: 

Sixth  Principal  Meridian,  Wyoming 

T.  45  N.,  R.  89  W., 
Sec.  8,  E>/!2SEV4; 
Sec.  9,  W'/iSWy4; 

Sec.  16.  W'/iNW'/i.  S'/iSW'ASWy*; ' 
Sec.  17,  EViE'/i; 
Sec.  20,  E>/iE>/!t; 
Sec.  21,  W>/iW»/«t.  NEV«NWV4, 

NEV«SEV«NWVi; 
Sec.  28,  W'/jE'/iNWV*,  NEV4SEV4NWV«, 

W'/8NWV«,  N'/iSWV*,  N'/jSW'ASW'A, 

SWV4SWV4SWV4: 
Sec.  29.  E'/iE'/i; 
Sec.  32,  E^/iNEV*; 
Sec.  33,  NEV4NEV4NWV4, 

hJWV4NWV4NWV4,  S'/iN'/iNW'/i, 

S'/ihAV'A. 

The  area  described  contains  1,410  acres  in 
Washakie  County. 

At  9  a.m.  on  December  24,  1997  the 
land  will  be  opened  to  location  and 


entry  under  the  general  land  laws, 
including  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provision  of  existing  withdrawals,  and 
other  segregations  of  record. 
Appropriation  of  any  of  the  land 
described  in  this  order  tinder  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 
Alan  R.  Piaraon, 
State  Director. 
(FR  Doc  97-33536  Filed  12-23-97;  8:45  am] 

ONJJNQ  COOC  431»-22-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-a60-1230-00] 

Special  Area— Fee  Adjustment 

AGENCY:  Bureau  of  Land  Management 

(BLM),  Interior. 

ACTION:  Notice  of  fiee  adjustment  for  use 

of  Special  Area  within  Butte  Coimty. 

California. 


SUMMARY:  The  BLM  is  adjusting  the 
daily  fee  &t)m  $2.50  per  site,  per  day  to 
$5.00  per  site,  per  day  for  recreational 
mineral  collection  at  the  Forks  of  Butte 
Creek  Special  Recreation  Management 
Area.  This  fee  adjustment  is  required  to 
reflect  the  current  market  value  of  the 
recreation  opportunity  being  offered  by 
BLM,  and  to  reduce  over-crowding  and 
degradation  within  the  Special 
Refcreation  Management  Area. 

DATES:  This  fee  adjustment  will  take 
effect  January  1,  1998. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Charles  M.  Schultz.  Area  Manager. 
Bureau  of  Land  Management,  355 
Hemsted  Drive,  Redding,  CA  96002. 
SUPPI.EMENTARY  INFORMATION:  The  Forks 
of  Butte  Creek  Special  Recreation 
Management  Area  in  Butte  County. 
California,  was  placed  under  protective 
withdrawal  (S  4528)  by  Public  Land 
Order  5329  on  January  18, 1973,  to 
segregate  the  area  from  all  forms  of 
appropriation,  including  the  mining 
laws.  While  the  mineral  rights  to  much 
of  this  area  continue  to  be  held  under 


mining  claims  that  pre-date  this 
withdrawal,  several  segments  (sites)  of 
Butte  Creek  are  not  encumbered  virith 
mining  claims.  These  sites  have  become 
extremely  popular  for  recreetional 
mineral  collection  via  punning  sluicing 
and  dredrang. 

The  aumority  for  this  fee  adjustment 
is  43  CFR  8372.  Any  person  who 
engages  in  mineral  collection  within  the 
FoAs  of  Butte  Creek  Special  Recreation 
Area  in  violation  of  permit  terms  or 
stipulations  may  be  subject  to  a  fine  not 
to  exceed  $1,000  and/or  imprisonment 
not  to  exceed  12  months. 
Charles  M.Scfaiilts, 
Redding  Area  Manager. 
(FR  Doc  97-33409  FUed  12-23-^7;  8:45  am) 
SOJJNQ  COOC  4»1»-«»-r 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managawant 
[AZ-01 0-08-1610] 

Arizona  Strip  District  f^asourca 
Management  Plan:  Intent  To  Amend 

AGENCY:  Bureau  of  Land  Management 
ACTION:  Notice  of  intent  to  amend  the 
Arizona  Strip  Resource  Management 
Plan.  Arizona. 


summary:  Pursuant  to  the  BLM  Planning 
Regulations  (43  CFR  part  1600)  this 
notice  advises  the  public  that  the 
Arizona  Strip  Field  Office,  Bureau  of 
Land  Management,  is  proposing  to 
amend  the  Arizona  Strip  Resource 
Management  Plan  to  establish  allowable 
resource  uses  on  the  Lee's  Ferry  Grazing 
Allotment.  In  accordance  with  43  CFR 
part  4100.0-8  "The  authorized  officer 
shall  manage  livestock  grazing  on  public 
lands  under  the  principle  of  multiple 
use  and  sustained  yield,  and  in 
accordance  with  applicable  land  use 
plans.  Land  use  plans  shall  establish 
allowable  resource  uses  (either  singly  or 
in  combination),  related  levels  of 
production  or  use  to  be  maintained, 
areas  of  use.  *  *  *".  The  Bureau  of 
Land  Management,  in  cooperation  with 
the  Lee's  Ferry  Grazing  permittee, 
desires  to  retire  the  grazing  preferences 
associated  with  the  grazing  allotment  to 
alleviate  conflicts  between  livestock  and 
recreationist  using  the  narrow  Paria 
River  Canyon  corridor. 

The  main  issues  anticipated  in  this 
plan  amendment  are:  (1)  potential 
impacts  on  recreation  opporttinities;  (2), 
and  potential  impacts  on  the  socio- 
economics of  Coconino  County, 
Arizona. 

This  amendment  is  limited  to  the  area 
contained  within  the  Lee's  Ferry 
Allotment  on  the  Arizona  Strip. 
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A  land  use  plan  amendment  and 
environmental  analysis  will  be  prepared 
for  the  subject  lands  by  an 
interdisciplinary  team  including  range, 
wildlife,  and  recreation  specialists. 
DATES:  Interested  parties  may  submit 
comments  to  the  Field  Manager  at  the 
address  shown  below  on  or  before 
February  20. 1998. 

ADDRESSES:  Comments  should  be  sent  to 
the  Field  Manager.  Bureau  of  Land 
Management.  Arizona  Strip  BLM.  345  E. 
Riverside  Drive.  St.  George.  Utah  84790. 
FOR  FURTHER  INFORMATION  COtlTACT: 
Robert  Sandberg.  Arizona  Strip  Field 
OfTice.  Bureau  of  Land  Management. 
345  E.  Riverside  Drive.  St.  George.  Utah 
84790,  (435)  688-3200  to  obtain 
additional  information  regarding  this 
plan  amendment.  The  existing  land  use 
plans  and  maps  are  available  for  review 
at  the  Interagency  Office  in  St.  George. 
Utah. 

Geovf*  Croppw, 
Pngram  Manager. 

fFR  Doc.  97-33545  FiUd  12-23-97;  8:45  am] 
■NJJNQ  COM  4»10-«-» 

DEPARTMENT  OF  THE  INTERIOR 
[NIIA-07O-1060-00] 

Cultural  Resources  Areas  Critical 
Environmental  Concern  (ACECs)  for 
the  Farmington  District,  NM 

agency:  Bureau  of  Land  Management 
(BUA)  Interior. 


action:  Notice  of  availability  and  60-day 
comment  period. 

SUMMARY:  The  BLM.  Farmington  District 
announces  the  availability  of  a  draft 
Resource  Management  Plan  (RMP) 
Amendment/preliminary  Finding  of  No 
Significant  Impact  and  Supporting 
Environmental  Assessment  (EA).  This 
document  discusses  the  designation  of 
44  new  ACESs  including  the  expansion 
of  three  existing  Special  Management 
Area  and  their  designation  as  ACESs. 
Approximately  10.592.76  federal  acres 
are  identified  for  designation.  In 
addition  to  designation,  the  plan 
amendment,  when  approved,  will  guide 
the  BLM  programs  and  management 
practices  within  the  ACECs. 
DATES:  Written  comments  relating  to  the 
designation  of  ACECs.  management 
activities  within  the  ACECs.  and  the  EA 
will  be  taken  for  the  next  60  days. 
Comments  must  be  postmarked  on  or 
before  March  11, 1998. 
ADDRESSES:  Comments  should  be  sent  to 
District  Manager.  BLM  Farmington 
District.  1235  La  Plata  Highway,  Suite 
A.  Farmington.  New  Mexico  87401. 
FOR  FURTHER  ayORMATION  CONTACT:  Lee 
Otteni.  District  Manager.  BLM 
Farmington  District  at  (505)  599-6300  or 
Peggy  Gaudy,  Project  Leader, 
Farmington  District  at  (505)  599-6337. 
SUPPLEMENTARY  INFORMATION:  ACECs  are 
land  designations  unique  to  the  BLM. 
The  purpose  of  ACECs  is  to  recognize, 
protect,  and  manage  unique  or  sensitive 
resources  of  potential  hazards  to  the 


public.  Each  area  receives  management 
or  protection  based  on  its  unique  needs, 
in  consultation  and  coordination  with 
the  public.  The  Farmington  District  has 
completed  inventories  of  areas 
containing  unique  or  sensitive  cultural 
resources  and  has  designated  a  sample 
as  ACECs.  In  addition  the  District  has 
reviewed  nominations  both  internally 
and  from  the  public  to  consider  several 
areas  as  ACECs  based  on  cultural 
values. 

The  draft  document  discusses  two 
alternatives,  the  No  Action  Alternative 
and  the  Proposed  Action.  The  BLM's 
preferred  alternative  is  to  implement  the 
Proposed  Action  by  designating  and 
managing  44  new  ACECs.  including  the 
expansion  of  three  existing  Special 
Management  Areas  and  their 
designation  as  ACECs.  These 
management  prescription  proposals 
represent  the  highest  level  of  resource 
protection  and  continued  public  use. 

The  proposed  ACECs  represent  seven 
site  types:  Chacoan  Outliers.  Chacoan 
Roads,  Navajo  Refugee  (Pueblito)  Sites, 
Navajo  Habitation  Sites  (Non-pueblito), 
Pictograph  and  Petroglyph  Sites, 
Historic  Sites,  and  Native  American 
Traditional  Use  and  Sacred  Areas. 
Management  prescriptions  are  site 
specific  depending  on  both  the  site  type 
and  the  ciirrent  development  in  each 
proposed  ACEC. 

Eight  Chacoan  Outliers  have  been 
identified  and  proposed  for  ACEC 
designation.  They  are: 


Name 

Legal  descriptton 

Toh-la-kai ~ .............. 

T16N  R18W 

Sec.  33  SW/4Se4SE/4. 

Bee  Borrow . — 

T19NR11W 

Sec.  27  W/2SW/4.  S/2NWM. 

Sec.  28  SE/4.  S/2NE/4. 

Sec.  29  SW/4SE/4. 

Sec.  33  N/2N/2NE/4.                                                                                   . 

Irxlian  Creek  ~~. 

T20NR13W 

S«;.  7  S/2NW/4.  W/2SW/4NE/4. 

Upper  Kin  Klahin 

T20NR11W 

Sec.  22  HEJ4NEJ4. 
Sec.  23  W/2^4W/4NW/4. 

Bis  Sa'  ani 

T21NR9W 

Sec.  3  portiora  of  N/2NW/4. 
Sec  4  portions  o<  N/2N/2. 

Morris  41  

T32N  R13W 

Sac.  15  SE/4SW/4.  portions  of  Ne4SW/4.  portions  of  W/2SW/4SE/4. 

Aridrews  Ranch  »™ 

T14NR11W 

Sec.  32  NE/4NE/4SE/4,  S/2SE/4NE/4. 
Sec.  33  all. 

Sec.  34  SW/4,  Ne4Se4,  S/2SW/4Ne4,  W/2NE/4SE/4,  SW/4SE/4Ne4. 

Church  Rock  Outiter _........... 

T16NR16W 

Sec  20  SE/4. 

Management  prescriptions  for  Chacoan  Outliers  vary  slightly  with  the  needs  of  each  site,  but  in  general  they  include 

g reparation  of  Cultural  K€»ources  Management  Plans  at  sites  without  existing  plans,  designation  as  "closed"  or  "limited" 
iff-Highway  Vehicle  (OHV)  areas,  if  f>ossible  acquisition  of  non-federal  minerals,  withdrawal  from  mineral  leasing  or 
sale,  coordination  with  lease  holders  to  minimize  resource  damage  and  withdrawal  from  land  or  resource  modification 
or  sale.  No  new  rights-of-way  will  be  issued.  The  only  exception  is  where  a  new  right-of-way  will  be  issued  in  existing 
disturbance  at  Church  Rock  Outlier.  The  BLM  will  coordinate  with  existing  right-of-way  and  easement  holders,  ana 
continue  monitoring  and  patrol  programs.  Also  proposed  is  complete  Historic  American  Buildings  Survey  (HABS)  docu- 
aientation  on  sites  which  nave  not  been  documented,  stabilize  structures  as  needed,  conduct  cultural  inventories,  complete 
cadastral  survey  and  fences  as  needed,  nominate  to  the  National  Register  of  Historic  Places  and  World  Heritage  List, 
consolidate  previous  research  data,  and  designate  as  Class  I  Visual  Resource  Management  areas.  Church  Rock  Outlier 
will  be  proposed  for  inclusion  as  a  Chaco  Culture  Archaeological  Protection  Site.  Private  and  state  lands  have  been 
identifiea  for  acquisition  at  Andrews  Ranch  if  there  are  willing  participants. 

Three  Chacoan  Roads  have  been  identified  and  proposed  for  ACEC  designation.  They  are: 
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Name 


North  Road:. 
Segment  1 


Segment  2 


Segments 


Segment  4 
Segments 

Segment  6 
Segment  7 


Legai  descriptkxi 


Ah-sht-sle-pah  Road 

Crownpoint  Steps  and  Herradura 


T23NR10W 

Sec. 

Sec. 

Sec. 

Sec. 

T23NR11W 

Sec. 

Sec. 

Sec. 

Sec. 

T23NR10W 

Sec. 

T23NR11W 

Sec. 

T24N  410W 

Sec. 

T24NR11W 

Sec. 

T24NR10W 

Sec. 

Sec. 

Sec 

Sec. 

T24NR11W 

Sec. 

T24NR11W 

Sec. 

T25NR10W 

Sec. 

Sec. 

T25NR10W 

Sec. 

T25NR10W 

Sec. 

Sec. 

T26NR10W 

Sec. 

Sec. 

Sec. 

Sec 

Sec. 

T27NR10W 

Sec. 

T22NR11W 

Sec. 

T16N  R12W 

Seel 

17W/2W/2SW/4. 
18W/2W/2W/2. 
19  W/2W/2W2. 

30  W/2W/2VV2. 

12  SE/4. 

13  E/2. 

24  E/4. 

25  SE/4. 
6  W/2W/2. 
1  N/2SE/4,  SW/4Se4,  NCSE/4SE/4. 

31  W/2W/2. 
36  E/2. 
7W/2W/2. 

18  W/2W/2. 
19W/2W/2. 
30  I4W/4NW/4. 
12  E/2SE/4. 
1  E/2SEJ4. 

30  SW/4. 

31  NW/4. 

19  E/2NW/4.  E/2NW/4NW/4.  E/2SW/4NW/4.  W/2W/2NE/4. 

6  E/2NW/4,  E/2SW/4.  W/2SE/4. 

7  E/2W/2W/2. 
6  E/2. 

18  EC. 

19  W/2EC.  W/2E/2E/2.  E/2E/2W/2. 

30  W/2E/2.  W/2ECE/2.  E/2E/2W/2. 

31  W/2EC.  ECW/2. 
31  E/2. 
6  all. 
6  all. 


n«„!?ijf^^  nf  rP/^V^D  ""^  ^"  ^^°«°  '^°"«Jf,  vary  slighUy  mth  the  needs  of  each  site,  but  in  general  they  include 
preparation  of  Cultural  Resource  Management  Plans.  desipiaUon  as  "closed"  or  "limited"  Off-Hig^av  Vehicle  areas 
if  possible  acqmsiUon  of  minerals  whfch  are  not  under '^eial  ownership,  withdrawal  from  oifrcf  gaflisi^; 
!!;?^n«i^„nHi  L?K!r'  '^SL*'*^^^"""  '"^'^^  occupancy"  lease  stipulation  on  other  parcels,  withdrawal  from  other 
^™  K  ^'»^'*^*«^  from  land  or  resource  modifecau'on  or  sale,  coordination  wiUi  e^dsting  lease  holders  to  minimize 
^»^„f^T;  "*»  acqu^sibon  of  identified  pnvate  lands.  No  new  riehts-of-way  will  bi  issued  in  the  160  acres 
contauung  HalW  House  or  the  Crownpoint  Steps  and  Herradura  parceror  across  parallel  roads  and  the  "Quads" 
to  other  areas,  nghts-of-way  will  only  be  authorized  with  intensivfe  roads  inventory.  The  BLM  will  coordinate  with 
PWo^  nght-of-way  holders.  Also  proposed  is  to  conduct  roads  inventories,  nominate  to  National  Register  of  Historic 
Places,  consolidate  previous  researcli  date,  and  designate  as  Class  n  Visual  Resource  Management  ai^  (the  40  acres 
containing  Halfway  House  in  Segment  6  have  already  been  designated  and  will  remain  a  Class  larea) 

Nme  Navajo  Refugee  (Pueblito)  Sites  have  been  identified  and  proposed  for  ACEC  designation.  They  are- 


Name 


Deer  House  ... 
NM  01-39344 
Kachina  Mask 
Hummingbird  . 
Blanco  Mesa .. 


Ye'l»-ir>-Row  .. 

Ktva 

Pretty  Woman 


Legal  descriptkm 


T24NR7W 
T27NR7W 
T28N  R8W 
T24N  R6W 
T26NR8W 

T28N  R6W 
T26N  R7W 
T25NR8W 


Gomez  Point T27N  R7W 


Sec.  15  f4W/4NW/4. 

Sec.  33  NE/4SW/4,  NW/4SE/4. 

Sec.  1 1  SW/4SE/4SW/4. 

Sec.  29  t4W/4SW/4. 

Sec.  12  S/2NW/4SE/4.  N/2SW/4SE/4.  S/2NE/4SW/4.  SE/4NW/4SW/4.  E/2SW/4SW/4 

NE/4SE/4SW/4,  W/2SE/4SW/4. 
Sec  20  NW/4NE/4. 
Sec  14  W/2NE/4NE/4.  E/2NW/4NE/4. 
Sec  21  E/2E/2NE/4. 
Sec  22  W/2W/NW/4. 
Sec.  1  S/2SW/4NW/4.  NCSW/4SW/4.  SW/4SE/4NW/4.  NW/4NE/4Se4. 


Management  prescriptions  for  Navajo  Refiigee  (Pueblito)  Sites  vary  slightiy  with  the  needs  of  each  site,  but  in 
Mneral  Uiey  include  preparation  of  Cultiiral  Resource  Management  Plans,  designation  as  "closed"  or  "limited"  Off- 
Highway  Vehicle  areas,  no  surface  occupancy  oil  and  gas  lease  stipulation  withdrawal  from  non-oil  and  gas  mineral 
leasiM  or  sale,  coordination  with  lease  holders  to  minimize  resource  damage,  and  withdrawal  from  land  or  resource 
modification  or  sale  New  nghts-of-way  will  only  be  authorized  in  existing  right-of-way  disturbance  and  the  BLM  will 
coordinate  with  existing  nght-of-way  and  easement  holders.  AUo  proposed  is  complete  Historic  America  Building  Survey 
Mi^®?^°°'  "°™»??*«  to  National  Register  of  Historic  Places,  and  stabilize  stiiictiire  as  needed.  The  proposed  ACECs 
will  be  designated  as  Class  n  Visual  Resource  Management  areas.  *^^     ^^ 

Two  Navajo  Habitation  Sites  (Non-pueblito)  have  been  identified  and  proposed  for  ACEC  designation.  They  are: 


Name 


Goukf  Pass  Camp 


Legal  descriptkxi 


T27N  R7W    Sec  6  W/2SW/4NW/4. 
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Hum* 

Legal  description    , 

Superior  Mesa  Communrty  ..:. „ 

T27N  R8W    Sec.  1  E/2SEJAHBJA. 

T26N  R7W    Sec.  26  W/2W/2,  W/2NE/4NW/4.  W/2SE/4NW/4.  W/2SNe4SW/4.  W/2SE/4SW/4. 
Sec.  27  EJ2Ea 

Management  prescriptions  for  the  Navajo  Habitation  Sites  (Non-pueblito)  include  preparation  of  Cultural  Resource 
Management  Plans,  designation  as  "closed"  OHV  area  at  Gould  Pass  Camp  and  "limited  '  OHV  area  at  Superior  Mesa 
Community,  no  surface  occupancy  oil  and  gas  lease  stipulation,  withdrawal  from  non-oil  and  gas  mineral  leasing  or 
sale,  coordination  with  lease  holders  to  minimize  resource  damage,  and  withdrawal  from  land  or  resource  modification 
or  sale.  Also  proposed  is  that  new  rifihls-of-way  will  only  be  authized  in  existing  right-of-way  disturbance,  coordinate 
with  exiting  right-of-way  holders,  ana  designate  as  Class  II  Visual  Resource  Management  areas.  The  ACECs  will  be 
nominated  to  the  National  Register  of  Historic  Places. 

Fifteen  Petroglyph  and  Pictograph  Sites  have  been  identified  and  proposed  for  ACEC  designation.  They  are: 


Pregnant  Basketmaker 

Encterro  Canyon „, 

NM  01-39236 

Oeigadita/Puebto  Canyons 
Cibola  Canyon 


B«  Vaaih 

Foor  Ye'i  

Largo  Canyon  Star  CeiMng 
Star  Spnng  


Blanco  Star  Pane* 
Shiekj  Bearer 


Big  Star 

RabtMl  Tracks  

Carnzo  Cranes  ... 
Martinez  Canyon 


T30N  R8W  Sec.  35  S/2SW/4NE/4SW/4,  N/2NWMSE/4SWM. 

T28N  R6W  Sec.  29  S/2NE/4. 

T27N  R6W  Sec.  6  NW/4NW/4SW/4. 

T28N  R7W  Sec.  16  W/2NE/4,  h</2N/2SW/4,  S/2S/2NW/4,  N/2N/2SE/4. 

T26N  R7W  Sec.  36  S/2SE/4SW/4. 

T25N  R7W  Sec.  1  N/2NE/4NW/4. 

T24N  R7W  Sec.  23  Ey2NW/4NW/4.  W/2NEy4NW/4. 

T24N  R6W  Sec.  10  SE/4NW/4SE/4,SW/4NE/4SE/4,  NE/4SW/4SE/4.  NW/4SE/4SE/4. 

T27N  R8W  Sec.  3  H/2SEJ4SEJ4. 

T29N  R8W  Sec.  35  Ey2SE/4NE/4. 

Sec.  36  W/2W/2SW/4NW/4. 

T28N  R9W  Sec.  26  S/2SE/4SW/4. 

T30N  R8W  Sec.  34  SE/4NE/4NEy4.  NE/4SE/4NE/4. 

Sec.  35  SW/4NW/4NW/4,  NW/4SW/4NW/4. 

T27N  R7W  Sec  3  SE/4SE/4 

T27N  R6W  Sec!  6  S/2NE/4NW/4NW/4.  N/2Se4NW/4NW/4. 

T27N  R6W  Sec.  6  NE/4Ne4SW/4,  N/2SE/4Ne4SW/4. 

T27N  R6W  Sec.  10  W/2SW/4SE/4,  E/2SE/4SW/4. 


Management  prescriptions  for  Petroglyph  and  Piectograh  Sites  vary  slighUy  with  the  needs  of  each  site,  but  in 
general  they  include  preparation  of  Cultural  Resource  Management  Plans,  designation  as  "closed"  or  "limited"  Off- 
Highway  Vehicle  areas,  no  surface  occupancy  oil  and  gas  lease  stipulation,  withdrawal  from  non-oil  and  gas  mineral 
leasing  or  sale,  coordination  with  lease  holders  to  minimize  resource  damage,  and  withdrawal  from  land  or  resource 
modification  or  sale.  State  land  and  minerals  at  two  sites  and  private  surface  at  one  site  have  been  identified  for 
acouisition  if  there  are  willing  participants.  New  rights-of-way  will  only  be  authorized  in  existing  right-of-way  disturbance 
and  the  BLM  will  coordinate  with  existing  right-of-way  holders.  Also  proposed  is  nomination  to  the  National  Register 
of  Historic  Places,  Class  III  cultural  inventories  including  detail  documentation  of  images,  withdrawal  of  55  acres  &t>m 
grazing,  and  designation  as  Class  II  Visual  Resource  Management  areas. 

Six  Historic  Sites  have  been  identified  and  are  proposed  for  ACEC  designation.  They  are: 


Nome 

Legal  description 

Dogie  Canyon  School 

T26N  R6W         Sec.  19  NW/4NEy4SW/4. 

Rock  House— Nestor  Martin  Homestead  .. 
Gonzaiss  Canvorv— SerxMi  S  

T25N  R6W         Sec.  27  W/2SW/4SW/4. 

Sec.  28  E/2E/2SEy4SE/4. 
T25N  R6W         Sec.  23  E/2SE/4NE/4. 

Martin  Apodaco  Homestead 

Sec.  24  W/2SW/4NW/4. 
T25N  R6W          Sec.  35  hWV/4NE/4SW/4.  N/2NW/4SW/4,  SE/4NW/4.  a7SW/4tgW/4. 

Marganta  Martinez  Homestead 

Santos  Peak  

T24N  R6W         Sec.  10SE/4NW/4NW/4. 

T27N  R5W         Sec.  6  SE/4SE/4.  S/2NE;4SE/4,  SEy4NW/4SE/4.  E/2.SW/4NE/4.         ^ 

Sec.  7  N/2NE/4NE/4,  NE/4NW/4Ne4. 

Management  prescriptions  for  Historic  Sites  vary  slightly  with  the  needs  of  each  site,  but  in  general  they  include 
preparation  of  Cultural  Resource  Management  Plans,  designation  as  "closed"  or  "limited"  Off-Highway  Vehicle  areas, 
no  surface  occupancy  oil  and  gas  lease  stipulation,  withdrawal  from  non-oil  and  gas  mineral  leasing  or  sale,  coordination 
with  lease  holders  to  minimize  resource  damage,  and  withdrawal  from  land  or  resource  modification  or  sale.  New 
rights-of-way  will  only  be  authorized  in  existing  rights-of-way  disturbance  and  the  BLM  will  coordinate  with  existing 
right-of-way  and  easement  holders.  Also  proposed  is  nomination  to  the  National  Register  of  Historic  Places,  conduct 
stabilization  of  structures  as  needed,  withdrawal  of  35  acres  from  grazing  and  designation  as  Class  II  Visual  Resource 
Management  area.  Private  minerals  have  been  identified  for  acquisition  at  three  sites. 

One  Native  American  Traditional  Use  and  Sacred  Area  has  been  identified  and  is  proposed  for  ACEC  designation. 
Ilia: 


Name 

Legal  description 

ChoVi  IGobemador  Knob]  

T28N  R5W         Sec.  22  SE/4SE/4. 
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Name 


Legal  descriptkxi 


Sec.  23  S/2SW/4. 
Sea  26  NW/4. 
Sec.  27  EJ2NB4. 


Management  prescriptions  for  the 
Native  American  Traditional  use  and 
Sacred  Area  include  preparation  of  a 
Cultural  Resource  Management  Plan, 
designation  as  a  "limited"  Off-Highway 
Vehicle  area,  no  sur&ce  occupancy  oil 
and  gas  lease  stipulation,  withdrawal 
from  non-oil  and  gas  mineral  leasing  or 
■sale,  coordination  with  lease  holders  to 
minimize  resource  damage,  and 
nvithdrawal  from  land  or  resource 
modification  or  sale.  New  rights-of-way 
will  only  be  authorized  in  existing  right- 
of-way  disturbance  and  the  BLM  will 
coordinate  with  existing  right-of-way 
holdere.  Also  proposes  is  nomination  to 
the  National  Register  of  Historic  Places, 
conduct  Class  III  cultural  a^d 
ethnographic  inventories,  and 
designation  as  Class  n  Visual  Resource 
Management  area.  The  area  will  remain 
open  for  Native  American  religious 
practices. 

Additional  data  on  management 
prescriptions  for  individual  ACECs  can 
be  found  in  this  RMP  amendment. 

Public  participation  has  occurred 
throughout  the  RMP  Amendment 
process.  A  Notice  of  Intent  was  filed  in 
the  Federal  Register  (Vol.  61,  No.  39 
Pages  7273-7274)  on  February  27, 1996. 
An  article  was  published  in  the 
Farmington  Daily  Times  on  March  6, 
1996,  notifying  the  public  that  the  BLM 
was  requesting  public  input  on 
proposed  ACECs.  Comments  received 
during  this  60-day  comment  period  will 
be  considered  in  preparation  of  the 
Farmington  RMP  Amendment  and 
supporting  EA.  Copies  have  been  sent  to 
identified  concerned  and  affected 
publics.  A  public  meeting  on  this 
document  is  scheduled  for  February  10, 
1998.  Single  copies  of  the  draft 
Farmingtbn  RMP  Amendment/ 
Preliminary  Finding  of  No  Significant 
Impact  (FONSI)  and  supporting  EA  for 
the  44  ACECs  may  be  obtained  from  the 
BLM  Farmington  District,  1235  La  Plata 
Highway,  Suite  A,  Farmington,  NM 
87401.  A  public  reading  copy  is 
available  for  review  at  the  BLM  New 
Mexico  State  Office,  1474  Rodeo  Road, 
Santa  Fe,  New  Mexico. 

Dated:  December  22. 1997. 
LeeOtteni, 

District  Manager,  Farmington. 
|FR  Doc.  97-33540  Filed  12-23-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servic* 

Glacier  Bay  National  Parle  and 
Prasarve;  Notice  of  Public  Workahopa 
on  Commercial  Fiahing 

AGENOES:  National  Park  Service. 
Interior. 

ACTION:  Notice  of  Public  Workshops  on 
Glacier  Bay  National  Park  Commercial 
Fishing  Proposal 


SUMMARY:  The  National  Park  Service 
will  conduct  public  workshops  on  the 
Glacier  Bay  National  Park  commercial 
fishing  proposal  in  Juneau,  Alaska  in 
January  and  February,  1998.  The 
workshops  will  include  discussion  of 
data  and  management  information 
regarding  commercial  fisheries 
occurring  within  the  park,  and  ongoing 
and  proposed  research  associated  with 
commercial  fishing  activities.  NPS 
published  a  Proposed  Rule  on  April  16, 
1997  (62  FR  18547)  and  is  preparing  an 
Environmental  Assessment  regarding 
commercial  fishing  within  the  park 
scheduled  for  release  in  March.  1998. 
NPS  is  sponsoring  public  workshops  to 
improve  public  understanding  of  issues 
associated  with  commercial  fishing  in 
the  park.  Open  houses  and  formal 
public  hearings  on  the  Proposed  Rule 
and  Environmental  Assessment  will  be 
held  in  April,  1998  in  Alaskan 
communities  and  Seattie,  Washington 
before  the  May  15,  1998  public 
comment  deadline.  Notice  of  these 
hearings  will  be  published  in  the 
Federal  Regiater. 

DATES:  Public  workshops  will  be  held 
on  January  8  and  February  3, 1998  from 
10:00  a.m.  to  5:00  p.m. 

LOCATIONS:  The  January  8  public 
workshop  will  be  held  in  the  Hickel 
Room  at  Centennial  Hall  in  Juneau, 
Alaska.  The  February  3  public 
workshop  will  be  held  in  the 
Lumberjack  Room  at  the  Westmark 
Hotel.  Juneau.  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT:  J.  M. 
Brady.  Superintendent,  Glacier  Bay 
National  Park  and  Preserve,  P.O.  Box 
140,  Gustavus.  Alaska  99826, 
Telephone:  (907)  697-2230. 


Dated:  December  12, 1997. 
John  Qninlejr. 

Acting  Regional  Director.  Alaska  Region. 
(PR  Doc  97-33543  Filed  12-23-97;  8:45  am) 

■NjjNa  oooc  4ai»-»-p 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agancy  for  international  Davalopmant 

Board  for  International  Food  and 
Agricultural  Davalopmant  Ona 
Hundiad  and  Twanty-Fiftti  Maating: 
Notice  of  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
the  one  hundred  and  twenty-fifth 
meeting  of  the  Board  for  International 
Food  and  Agricultural  Development 
(BIFAD).  The  meeting  will  be  held  from 
9  a.m.  to  5  p.m.  on  February  9,  and  from 
9  a.m.  to  12:15  p.m.  on  February  10, 
1998,  both  days,  at  the  Pan-American 
Health  Organization,  located  at  525  23rd 
Street  NW.,  Washington.  DC  20523.  in 
Conference  Room  B. 

As  part  of  its  two-day  agenda.  Board 
members  will  discuss  the  Food  Aid 
Code  of  Conduct;  enhancing 
interactions  and  information  exchange 
among  key  groups  such  as  the  private 
sector  and  universities;  and  the 
involvement  of  the  USDA's  Agriculture 
Research  Service  in  USAID's  activities. 
It  will  also  receive  an  update  from  the 
Board's  task  force  reviewing  the 
Collaborative  Research  Support  Program 
guidelines. 

The  meeting  is  open  to  the  public. 
Any  interested  person  may  attend  the 
meeting,  may  file  written  statements 
with  the  Committee  before  or  after  the 
meeting,  or  present  any  oral  statements 
in  accordance  with  procedures 
established. by  the  Committee,  to  the 
extent  that  time  available  for  the 
meeting  permits. 

Those  wishing  to  attend  the  meeting 
should  contact  Mr.  George  Like  at  the 
Agency  for  International  Development. 
Ronald  Reagan  Building.  Office  of 
Agriculture  and  Food  Security.  1300 
Pennsylvania  Avenue  NW.,  Room  2.11- 
072.  Washington,  DC  20523-2110, 
telephone  (202)  712-1436.  fax  (202) 
216-3010  or  internet  [glike@usaid.govI 
with  your  full  name. 

Anyone  wishing  to  obtain  additional 
information  about  BIFAD  should 
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contact  Mr.  Tracy  Atwood  the 
Designated  Federal  Officer  for  BIFAD. 
Write  him  in  care  of  the  Agency  for 
International  Development.  Ronald 
Reagan  Building,  OfHce  of  Agriculture 
and  Food  Security.  1300  Pennsylvania 
Avenue  NW.,  Room  2. 11-005, 
Washington,  DC  20523-2110.  telephone 
him  at  (2020  712-5571,  or  fax  (202) 
21ft-3010. 
Tracy  Atwood, 

AID  Lhsigftated  Federal  Officer  (Chief,  Food 
Policy  Division.  Office  of  Agriculture  and 
Food  Security.  Economic  Growth  Center, 
Bureau  of  Global  PrograatM). 
(FR  Doc.  97-33523  Filed  12-23-07;  8:4S  ami 
■LUNO  COM  Slia-OI-M 


INTERNATIONAL  TRADE 
COMMISSION 

[InvMtigatton  Na  759-TA-34] 

Extruded  Rubber  Ttiraad  From 
Malaysia 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Initiation  and  scheduling  of  a 
countervailing  duty  investigation. 

summary:  The  Commission  hereby  gives 
notice  of  the  initiation  of  countervailing 
duty  investigation  No.  753-TA-34 
under  section  753(a)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1675b(a))  (the  Act)  to 
determine  whether  an  industry  in  the 
United  States  is  likely  to  be  materially 
injured  by  reason  of  imports  from 
Malaysia  of  extruded  rubber  thread, 
provided  for  in  subheading  4007.00.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  if  the  countervailing 
dut>-  order  on  such  merchandise  is 
revoked. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207  (19 
CFR  part  207). 

EFFECTIVE  DATE:  December  15, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-3180),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 


accessing  its  internet  server  (http:// 
www.usitc.gov  or  ftp://ftp.usitc.gov). 

SUPPt^MENTARY  INFORMATION: 

Background 

Section  753(a)  of  the  Act  provides 
that,  in  the  case  of  a  countervailing  duty 
order  issued  under  section  303  of  the 
Act  with  respect  to  which  the 
requirement  of  an  affirmative 
determinadon  of  material  injury  under 
section  303(a)(2)  was  not  applicable  at 
the  time  the  order  was  issued,  interested 
parties  may  request  that  the 
Commission  initiate  an  investigation  to 
determine  whether  an  industry  in  the 
United  States  is  likely  to  be  materially 
injured  by  reason  of  imports  of  the 
subject  merchandise  if  the  order  is 
revoked.  Such  a  request  concerning  the 
countervailing  duty  order  on  extruded 
rubber  thread  from  Malaysia  was  filed 
on  June  30,  1995.  by  North  American 
Rubber  Thread,  Fall  River,  MA. 

Participation  in  the  Investigation  and 
Public  Senrica  Uat 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice. 
Industrial  users  and  (if  the  merchandise 
under  invesdgation  is  sold  at  the  retail 
level)  representative  consiuner 
organizations  have  the  right  to  appear  as 
parties  in  Commission  countervailing 
duty  investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance.  Copies  of  draft 
questionnaires  will  be  sent  for  comment 
to  parties  who  filed  an  entry  of 
appearance  by  January  16,  1998. 

Limited  Diadosnre  of  Business 
Proprietary  Information  (BPI)  Under  an 
AdministratiTB  ProlectiTe  Order  (APO) 
and  BPI  Serrice  list 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  investigation 
available  to  authorized  applicants 
representing  interested  parties  (as 
defined  in  19  U.S.C.  1677(9))  who  are 
parties  to  the  investigation  under  the 
APO  issued  in  the  investigation, 
provided  that  the  application  is  made 
not  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 


Sta£f  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  April  10, 1998,  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.22  of 
the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  May  5. 1998. 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  April  27. 1998. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  April  29. 
1998.  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(0.  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  datb  of  the  hearing. 

Written  Sulnniasions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  F^hearing  briefs  must 
conform  vtrith  the  provisions  of  section 

207.23  of  the  Commission's  rules;  the 
deadline  for  filing  is  April  17. 1998. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 

207.24  of  die  Commission's  ndes.  and 
posthearing  brieb,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Conunission's  rules.  The  deadline 
for  filing  posthearing  briefe  is  May  12, 
1998;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  May  12, 1998. 
On  June  4, 1998,  the  Commission  will 
make  available  to  parties  all  information 
on  which  they  have  not  had  an 
opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  June  8, 1998, 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  section 
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207.30  of  the  Commission's  rules.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Commission's 
rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Conunission's  rules, 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Authoritjr:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
piirsviant  to  section  207.46  of  the 
Commission's  rules. 

Issued:  December  16, 1997. 

By  order  of  the  Commission. 
Ooniui  R.  Koehnke, 
Secretary. 

|FR  Doc  97-33596  Filed  12-23-97;  8:45  am] 
BtLUNQCOOE  Toao-n-p 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities;  Revision  of  a  Current 
Approved  Information  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Application  for 
Registration  (DEA  Form  363)  and 
Application  for  Registration  Renewal 
(DEA  Form  363a). 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  July  7,  1997  at  62  FR  36306, 
allowing  for  a  60-day  public  conunent 
period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  January  23, 1998. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Memagement  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  DOJ  Desk  Officer, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitied  to  OMB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 


Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Stiwt,  NW., 
Washington.  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  vtrill  have 
practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

.3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  the  Information  Collection 

1.  Type  of  Information  Collection: 
Revision  of  a  currentiy  approved 
collection. 

2.  Title  of  the  Form/Collection: 
Application  for  Registration  (DEA  Form 
363)  and  Application  for  Registration 
Renewal  (DEA  Form  363a). 

3.  Agency  fonn  number:  DEA  Form 
363,  DEA  Form  363a;  Applicable 
component  of  the  Department  of  Justice 
sponsoring  the  collection:  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration;  Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local,  or  Tribal 
Government,  Other:  Business  or  other 
for-profit  and  not-for-profit  institutions. 

Practitioners  who  dispense  narcotic 
drugs  to  individuals  for  maintenance  of 
detoxification  treatment  must  register 
with  the  DEA  under  the  Narcotic  Addict 
Treatment  Act  of  1974.  Registration  is 
needed  for  control  measures  and  is  used 
to  prevent  diversion. 

"These  revisions  of  the  forms  will  not 
add  any  burden  to  the  affected  public. 
The  subject  forms  are  being  revised  to 
provide  the  ability  to  use  an  Optical 
Character  Reader  (OCR)  for  form 
processing  and  to  provide  for 


registrants'  Social  Security  Number  and/ 
or  Tax  Identification  Number.  The  OCR 
will  enable  DEA  to  increase  efficiency 
and  accelerate  processing  of  registrant 
applications.  Social  Security  Number 
and/or  Tax  Identification  Numbers  are 
requested  to  correcdy  identify 
registrants,  to  expedite  application 
processing,  database  integration  and 
telephone  system  upgrades. 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,197  respondents  at  1 
response  per  year  at  30  minutes  per 
response. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  599  annual  burden  hours. 

Public  comments  on  this  proposed 
information  collection  is  stron^y 
encouraged. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Etepartment  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Sti«et,  NW.,  Washington.  DC 
20530. 

Dated:  December  18. 1997. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  97-33570  Filed  12-24-97;  8:45  am) 
BILUNO  CODE  4410-OS-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Revision  of  a  Current 
Approved  Information  Collection: 
Comment  ftoquest 

ACTION:  Notice  of  information  collection 
under  review;  Application  for 
Registration  (DEA  Form  225)  and 
Application  for  Registration  Renewal 
(DEA  Form  225a). 

Office  of  Management  and  Budget 
approval  is  being  sought  is  being  sought 
for  the  information  collection  listed 
below.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  on  July  7, 1997  at 
62  FR  36306,  allowing  for  a  60-day 
public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  January  23, 1998. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
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Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  DOJ  Desk  Officer, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-7285.  CommenU 
may  also  be  submitted  to  the 
Department  of  justice  (DO)),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850,  1001  G  Street,  NW, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DO)  via 
facsimile  to  (202)  514-1590. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

2.  Evaluate  tne  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  the  Infoimatiott  Collectioa 

1.  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

2.  Title  of  the  Form/Collection: 
Application  for  Registration  (DEA  Form 
225)  and  Application  for  Registration 
Renewal  (DEA  Form  225a). 

3.  Agency  form  number:  DEA  Fort 
225.  DEA  Form  225a;  Applicable 
component  of  the  Department  of  justice 
sponsoring  the  collection:  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration.  Department  of  justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  individuals  or  households. 
Not-for-profit  institutions  and  State, 
Local  or  Tribal  Government. 

The  Controlled  Substances  Act 
requires  all  firms  and  individuals  who 
manufacture,  distribute,  import,  export, 
conduct  research  or  dispense  controlled 
substances  to  register  with  DEA. 


Registration  provides  a  closed  system  of 
distribution  to  control  the  flow  of 
controlled  substances  through  the 
distribution  chain. 

These  revisions  of  the  forms  will  not 
add  any  burden  to  the  affiected  public. 
The  subject  forms  are  being  revised  to 
provide  the  ability  to  use  an  Optical 
Character  Reader  (OCR)  for  form 
processing  and  to  provide  for  registrants 
Social  Security  Number  and/or  Tax 
Identification  Number.  The  OCR  will 
enable  DEA  to  increase  efficiency  and 
accelerate  processing  of  registrant 
applications.  Social  Security  Number 
and/or  Tax  Identification  Numbers  are 
requested  to  correctly  identify 
registrants,  to  expedite  application 
processing,  database  integration  and 
telephone  system  upgrades. 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10.000  respondents  at  1 
response  per  year  at  30  minutes  per 
response. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collisction:  5,000  annual  burden  hours. 

Public  comments  on  this  proposed 
information  collection  is  strongly 
encouraged. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850.  Washington  Center, 
1001  G  Street,  NW..  Washington,  DC 
20530. 

Dated:  December  IB,  1997. 
Robaft  B.  Briggs, 

Department  Oearance  Officer.  United  States 
Department  of  Justice. 

[FR  Doc.  97-33571  Filed  12-23-97;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Drug  EnforcwTMfit  Administration 

Agancy  Infonnatlon  CoUactlon 
Activttlas;  Revision  of  a  Currant 
Approvad  Information  Collactlofr. 
Commant  Racfuaal 

ACTION:  Notice  of  information  collection 
under  review;  Application  for 
Registration  (DEA  Form  224)  and 
Application  for  Registration  Renevral 
(DEA  Form  224a). 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Regirter  on  July  7, 1997  at  62  FR  36306. 


allowing  for  a  60-day  public  comment 
period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  January  23. 1998. 

Written  comments  and/or  suggestions 
regarding  the  itenUs)  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  AfSairs, 
Attention  DO)  Desk  Officer. 
Washington.  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  justice  (DOJ).  justice 
Management  Division,  Information 
Management  and  Seciirity  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street.  NW, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOj  via 
facsimile  to  (202)  514-1590. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Overview  of  the  Information  Collection 

1.  Type  of  Informatiori  Collection: 
Revision  of  a  ciinently  approved 
collection. 

2.  Title  of  the  Form/Collection: 
Application  for  Registration  (DEA  Form 
224)  and  Application  for  Registration 
Renewal  (DEA  Form  224a). 

3.  Agency  form  number:  DEA  Form 
224,  DEA  Form  224a;  Applicable 
component  of  the  Department  of  justice 
sponsoring  the  collection:  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration,  Department  of  justice. 
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4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other  individuals  or  households. 
Not-for-profit  institutions  and  State, 
Local  or  Tribal  Government. 

All  firms  and  individuals  who 
distribute  or  dispense  controlled 
substances  must  register  with  the  DEA 
under  the  Controlled  Substances  Act 
Registration  is  needed  for  control 
measures  over  legal  handlers  of 
controlled  substances  and  is  used  to 
monitor  their  activities. 

These  revisions  of  the  forms  will  not 
add  any  burden  to  the  affected  public. 
The  subject  forms  are  being  revised  to 
provide  the  ability  to  use  an  Optical 
Character  Reader  (OCR)  for  form 
processing  and  to  provide  for  registrants 
Social  Security  Number  and/or  Tax 
Identification  Number.  The  OCR  will 
enable  DEA  to  increase  efficiency  and 
accelerate  processing  of  registrant 
applications.  Social  Security  Number 
and/or  Tax  Identification  Numbers  are 
requested  to  conectiy  identify 
registrants,  to  expedite  application 
processing,  database  integration  and 
telephone  system  iipgrades. 

5.  An  estimate  of  me  total  number  of 
respondents  and  the  amounts  of  time 
estimated  for  an  average  respondent  to 
respond:  355,000  respondents  at  1 
response  per  year  at  12  minutes  per 
response. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  71,000  annual  burden  hours. 

Public  comments  on  this  proposed 
information  collection  are  strongly 
encouraged. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington.  DC 
20530. 

Dated;  December  18, 1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  97-33572  Filed  12-23-97;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 

Offica  of  Juatica  Programa 

Bureau  of  Justica  Statiatlcs;  Agancy 
Information  Coliaction  Activitiaa: 
Propoaad  Cdlaction;  Commant 
Raquaat 

ACTION:  Notice  of  Information  Collection 
Under  Review:  Prison  Population 


Reports  Midyear  Population  Counts  and 
Advance  Year-end  Population  Counts — 
National  Prisoner  Statistics  1997. 

The  proposed  information  collection 
is  published  to  obtain  comments  fit)m 
the  public  and  affected  agencies. 
Comments  are  encoiu^ed  and  will  be 
accepted  for  sixty  days  from  the  date 
listed  at  the  top  of  this  page  in  the 
Federal  Register.  This  process  is  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995. 

Request  written  comments  and 
suggestions  fit>m  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assimiptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

li  you  have  additional  comments, 
suggestions,  or  additional  information, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  please  write  to  Dr.  Jan  M.  Chaiken, 
Director,  Bureau  of  Justice  Statistics, 
810  Seventh  SL  NW,  Washington.  D.C 
20531.  If  you  need  a  copy  of  tiie 
collection  instruments  with 
instructions,  or  have  additional 
information,  please  contact  James 
Stephen  at  (202)  616-3289,  or  via 
focsimile  at  202-307-1463. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection. 
Revision  of  currenUy  approved 
collection. 

(2)  The  title  of  the  Form/Collection: 
Prison  Population  Reports  Midyear 
Coimts;  and  Prison  Population  Report 
Advance  Year-end  Counts — National 
Prisoner  Statistics  1997. 

(3)  The  agency  form  number  and  the 
applicable  component  of  the 
Etepartment  sponsoring  the  collection. 
Form:  NPS-IA;  and  NPS-lB. 
Corrections  Unit,  Bureau  of  justice 


Statistics,  Office  of  Justice  Programs, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  State  Departments  of 
Corrections.  Others:  The  Federal  Bureau 
of  Priscms.  For  the  NPS-IA  form,  52 
central  reporters  (one  from  each  State, 
the  District  of  Columbia,  and  the 
Federal  Bureau  of  Prisons)  responsible 
for  keeping  records  on  inmates  will  be 
asked  to  provide  information  for  the 
following  categories: 

(a)  As  of  June  30, 1996  and  June  30, 
1997,  the  number  of  male  and  female 
inmates  tmder  their  jurisdiction  with 
maximum  sentences  of  more  than  one 
year,  one  year  or  less;  and  unsentenced 
inmates;  and 

(b)  As  of  Jujie  30. 1996  and  June  30, 
1997,  the  number  of  male  and  female 
inmates  in  their  custody  with  in>iriiniifn 
sentences  of  more  than  one  year,  one 
year  or  less;  and  unsentenced  inmates. 

For  die  NPS-IB  form,  52  central 
reporters  (one  fitim  each  State,  the 
District  of  Coltmibia,  and  the  Federal 
Biueau  of  Prisons)  responsible  for 
keeping  records  on  inmates  will  be 
asked  to  provide  information  for  the 
following  categories: 

(a)  As  of  December  31, 1996  and 
December  31,  1997,  the  number  of  male 
and  female  inmates  under  their 
jurisdiction  with  maximum  sentences  of 
more  than  one  year,  one  year  or  less; 
and  unsentenced  inmates; 

(b)  The  number  of  inmates  housed  in 
county  or  other  local  authority 
correctional  facilities,  or  in  other  state 
or  Federal  facilities  on  December  31. 
1997  solely  to  ease  prison  crowding: 

(c)  As  of  the  direct  result  of  state 
prison  crowding  during  1997,  the 
number  of  inmates  released  via  court 
order,  administrative  procedure  or 
statute,  accelerated  release,  sentence 
reduction,  emergency  release,  or  other 
expedited  release;  and 

(d)  The  aggregate  rated,  operational, 
and  design  capacities,  by  sex,  of  each 
State's  correctional  fecilities  at  year-end 
1997. 

The  Bureau  of  justice  Statistics  uses 
this  information  in  published  reports 
and  for  the  U.S.  Congress,  Executi^ 
Office  of  the  President,  practitioners, 
researchers,  students,  the  media,  and 
others  interested  in  criminal  justice 
statistics. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
needed  for  an  average  respondent  to 
respond:  52  respondents  each  taking  an 
average  2.5  hours  to  respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  130  annual  burden  hours. 
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If  additional  information  is  required, 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW  Washington,  DC 
20530. 

I>ated:  December  18. 19Q7. 
Rab«1  B.  Brigga. 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 

IFR  Odc  97-33804  Filed  12-23-97;  8:45  un| 
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DEPARTMENT  OF  LABOR 

Offic*  Of  th«  Secretary 

SMtMnlsslon  for  OMB  Review; 
Comment  Requeet 

Dacmber  19, 1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 


(OMB)  for  review  and  approval  in 
accordance  with  the  Paperworii 
ReducUon  Act  of  1995  (Pub.  L.  104-13. 
44  use.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer. 
Todd  R.  Owen  (202)  219-5096  ext.  143) 
or  by  E-Mail  to  Owen-ToddMol.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday-Friday. 

Comments  should  oe  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM. 
ESA,  ETA,  MSHA,  OSHA,  PWBA.  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316).  on  or  before 
January  23,  1998. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Bureau  Labor  Statistics. 

Title:  Construction  Industry  Benefits 
Test. 

OMB  Number:  1220-New. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for^ 
profit 


Fiacai  yeer  averaoe 


Number  o(  re- 
spondents pef 


Reaponees 
per  year 


Total  response 
per  year 


Average  fTwv 
utesper 


Total  burden 
hours 


BLS  3038A 

BLS  30388 

BLS  3038O  

Quality  Assurance 

Average  Arwiual  Burden 


560 
560 
560 

117 
560 


468 

468 
468 
117 
468 


75 
36 

180 

10 

203 


585 

273 

1,404 

20 

2.282 


Total  Annualized  capital/startup 
costs:  0. 

Total  annual  coats  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  Employment 
Standard  Administration  (ESA)  and  the 
Bureau  of  Labor  Statistics  (BLS)  Office 
of  Compensation  and  Worlung 
Conditions  intend  to  test  the  availability 
and  feasibility  of  collection  and 
publication  of  benefit  incidence  and 
cost  for  specific  construction 
occupations  in  local  areas.  The  purpose 
is  to  provide  ESA  with  an  alternative 
method  for  arriving  at  determinations  as 
stipulated  by  the  Etevis-Bacon  Act. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Lead  in  General  Industry  (29 
CFRPart  1910.1025). 

OMB  Number:  1218-0092  (extension). 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  50,031. 

Estimated  Time  Per  Respondent:  Time 
per  response  ranges  from  5  minutes  to 


maintain  records  to  2  hours  for 
employees  to  have  medical  exams. 

Total  Burden  Hours:  1.623,945. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $4,699,000. 

Description:  The  purpose  of  this 
standard  and  its  information  collection 
is  designed  to  provide  protection  from 
the  adverse  health  effects  associated 
with  occupational  exposure  to  lead.  The 
standard  requires  employers  to  monitor 
employee  health  and  to  provide 
employees  with  information  about  their 
exposures  and  the  health  effects  of 
injuries. 
Tood  R,  Owm. 

Departmental  Clearance  Officer. 
(FR  Doc.  97-33565  Filed  12-23-97;  8:45  un| 
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DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistica 

Propoaed  Collection;  Comment 
Request 

action:  Notice. 

StJMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1998 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
property  assessed.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  the  proposed  revision  of  the 
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"International  Price  Program — U.S. 
Export  Price  Indexes". 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  ADDRESSES  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
February  23,  1998. 

The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems.  Bureau  of  Labor 
Statistics,  Room  3255.  2  Massachusetts 


Avenue,  N.E.,  Washington,  D.C  20212. 
Ms.  Kurz  can  be  reached  on  202-606- 
7628  (this  is  not  a  toll  free  number). 

StiPPLEMENTARY  INFORMATION: 
L  Background 

The  U.S.  Export  Price  Indexes, 
produced  continuously  by  the  Bureau  of 
Labor  Statistics'  International  Price 
Program  (IPP)  since  1971,  measure  price 
change  over  time  for  all  categories  of 
exported  products,  as  well  as  many 
services.  The  Office  of  Management  and 
Budget  has  listed  the  Export  Price 
Indexes  as  a  major  economic  indicator 
since  1982. 

The  indexes  are  widely  used  in  both 
the  public  and  private  sectors.  The 
primary  public  sector  use  is  deflation  of 
the  U.S.  Trade  statistics  and  the  Gross 
Domestic  Product;  the  indexes  also  are 
used  in  formulating  U.S.  trade  policy 
and  in  trade  negotiations  with  other 
countries.  In  the  private  sector,  uses  of 
the  Export  Price  hadexes  include  market 
analysis,  inflation  forecasting,  contract 
escalation,  and  replacement  cost 
accounting. 

The  International  Price  Program 
indexes  are  viewed  as  a  sensitive 
indicator  of  the  economic  environment 
The  Department  of  Commerce  uses  the 
monthly  statistics  to  produce  monthly 
and  quarterly  estimates  of  inflation- 
adjusted  trade  floMTs.  Without 
continuation  of  data  collection,  it  would 
be  extremely  difficult  to  construct 
accurate  estimates  of  the  U.S.  Gross 
Domestic  Product  In  addition.  Federal 
policy-makers  in  the  Department  of  the 
Treasury,  the  Council  of  Economic 


Advisors,  and  the  Federal  Reserve  Board 
utilize  these  statistics  on  a  regular  basis 
to  improve  these  agencies'  formulation 
and  evaluation  of  monetary  and  fiscal 
policy,  and  evaluation  of  the  general 
business  environment 

n.  Comitt  Actioiis 

The  IPP  continues  to  modernize  data 
collection  and  processing  to  permit 
more  timely  release  of  its  indexes  and 
to  reduce  reporter  burden.  The  IPP  is 
using  the  telephone  rather  than  personal 
visits  for  new  item  initiation  in  limited 
situations.  We  believe  that  initiation  by 
telephone  reduces  reporting  burden 
with  no  loss  in  response.  Odier 
potential  initiation  techniques  to  reduce 
burden  being  reviewed  indudes  less 
frequent  sampling  of  more  stable  item 
areas,  use  of  broader  item  areas  in 
certain  cases,  and  retention  of  items 
initiated  in  previous  samples.  To  reduce 
the  time  required  for  processing  new 
items,  direct  entry  of  initiation  data 
from  the  field  will  be  tested.  Also,  for 
repricing,  the  use  of  fax  telephone  lines 
to  permit  direct  collection  and  entry 
into  our  database  is  being  considered.  In 
addition,  use  of  the  Internet  for  monthly 
repricing  is  being  reviewed,  contingent 
upon  the  resolution  of  questions  relating 
to  the  security  of  the  data. 

Type  of  Review:  Revision  of  a 
currortly  approved  coUaction. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  International  Price  ProgFamAJ.S. 
Export  Product  Information. 

OMB  Number:  1220-0025. 

Affected  Public:  Business  or  other  for- 
profit 


Fonn 

Total 
respondents 

Frequency 

Total  annual 
responses 

Average  time 

per  response 

(hours) 

Estimated  tottf 
burden 
(hour^ 

Form  28948 

Form  30088 

Form  3007D  

1613 
1613 
3235 

Annually 

Annually 

Monthly,  quarterly 

1.613 

1.613 

38,540 

.75 
2S 

JS3 

1,210 

403.25 

20,426.2 

Total  

4848 

41,786 

22.030 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 


Signed  at  Washington.  D.C.  this  18th  day 
of  December,  1997. 

W.  Stuart  Ruat,  Jr., 

Chief,  Division  of  Management  Systems, 

Bureau  of  Labor  Statistics. 

[FR  Doc.  97-33564  Filed  12-23-97;  8:45  am] 

BMJJNQ  CODE  4610-S4-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Fee  Adjustments  for  Teatlng. 
Evaluation,  and  Approval  of  Mining 
Producta 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Notice  of  fee  adjustments. 

SUMMARY:  This  notice  revises  MSHA's 
user  fees  for  testing,  evaluation,  and 
approval  of  certain  products 
manufecttired  for  use  in  undei^ground 
mines.  These  fees  are  based  on  fiscal 
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year  1997  data  and  reflbct  changes  in 
approval  processing  operations  as  well 
as  costs  incurred  to  process  approval 
actions. 

DATES:  These  fee  schedules  are  effoctive 
bom  January  1.  1998  through  December 
31, 1998.  Approval  applications 
postmarked  before  January  1.  1998  will 
be  chargeable  under  the  fee  schedules  as 
published  on  December  27,  1996. 
FOM  FURTHER  MTORMATION  CONTACT: 
Steven  J.  Luzik,  Chief,  Approval  and 
Certification  Center,  R.R.  1.  Box  251. 
Triadelphia,  West  Virginia  26059,  (304) 
547-2029  or  (304)  547-0400. 
SUPPI.EMENTARV  MFORMATION:  In  general. 
MSHA  has  computed  the  revised  faaa 
bM«d  on  the  cost  to  the  government  to 
provide  testing,  evaluation,  and 
approval  of  products  manufectured  for 
UM  in  underground  mines.  On  May  8, 
1987  (52  PR  17506),  MSHA  published  a 
final  rule,  30  CFR  Part  S— Fees  for 
Testing,  Evaluation,  and  Approval  of 
Mining  Products,  which  established  the 
specific  procedures  for  fee  calculation, 
•dministration,  and  revisions.  This 
revised  fee  schedule  is  established  in 
•ccordance  with  tlie  procedures  of  that 
rule. 

For  a  majority  of  the  aervices 
provided  by  A&CC.  fern  an  charged  on 


an  hourly  basis.  The  hourly  rates  are 
recalculated  each  year  and  published  in 
the  Federal  Register.  This  calculation 
involves  an  assessment  of  the  direct  and 
indirect  costs  associated  with  the 
services  performed.  Direct  costs  are 
based  on  current  compensation  and 
benefit  costs  for  technical  and  support 
personnel  directly  involved  in 
providing  the  services.  Indirect  costs  are 
based  on  a  proportionate  share  of  the 
cost  of  activities  which  support  the 
approval  service,  including  management 
and  administration  of  the  AftCC.  fecility 
operating  costs  and  amortization  and 
depreciation  of  facilities  and  equipment. 
Indirect  costs  have  been  applied 
uniformly  in  computing  the  hourly  rates 
for  the  various  services  provided. 

Direct  costs,  however,  have  been 
separately  computed  for  each  product 
approval  program.  This  has  resulted  in 
the  induaion  of  over  100  different  fee 
catagoriaa  being  published  in  the  annual 
Fadaral  Register  notice.  The  intent  of 
this  breakdown  has  been  to  establish 
hourly  rates  which  reflect  as  accurately 
••  poaaible  the  actual  cost  of  performing 
sendees  by  product  type. 

Experience  has  shown  that  since 
1987,  the  year  in  which  30  CFR  Part  5 
was  promulgated,  there  has  been  a 


relatively  small  range  of  difference  in 
the  separately  computed  direct  costs  for 
each  product  approval  program.  The 
result  has  been  the  annual  publication 
of  an  unnecessarily  complicated  listing 
of  separate  hourly  rates  with  relatively 
little  variation.  This  has  undoubtedly 
created  confusion  and  frustration  for 
those  mining  product  manufecturers 
who  submit  requests  for  A&CC  services 
under  more  than  one  product  category. 

A&CC  is  simplifying  the  computation 
of  direct  costs  for  1998  so  as  to  produce 
a  uniform  hourly  rate  across  all  of  the 
product  approval  categories.  This  has 
been  accomplished  by  simply 
calculating  a  weighted  average  direct 
cost  for  all  the  services  provided  by 
A&CC  in  the  processing  of  requests  for 
testing,  evaluation  and  approval  of 
mining  products.  The  result  is  a  single 
hourly  rate  which  is  now  uniformly 
applied  regardless  of  product  type. 

Programs  that  were  previously 
administered  using  a  flat  rate  billing 
convention  will  remain  in  the  schedule 
as  such.  See  the  schedule  for  the 
appropriate  flat/hourly  rates. 

Dated:  December  18. 1997. 
|.  DavlH  McAtaaTi 

Assistant  Secntaryfor  hOne  Safoty  and 
Hmkh. 


FEE  SCHEDCH.E  EFFECTIVE  JANUARY  1.  1998 
((Based  on  FY  1997  datsj 


Action  TM* 


Hourty  Rale 


Flat  Rate 


TeeHng.  Cwtlmion,  and  Approval  o(  al  products 
30  CFR  PART  15— EXPLOSIVES 

12    Approval  EvahMMon  <  

PeimiasmHy  Teats  lor  EHpluaives. 

weign-in 

ntfieal  Exam:  FM  ilM 


$50 

so 


14 
15 
17 
20 
23 
29 
40 
40 
47 
52 


Air  Gap — Miramum  Product  Firing  Temperatura 

Air  Gap— Room  Temperalura  — 

Pendulum  Friction  Test  ««__..........._.—._. 

Oalery  Test  7 

Qal«y  Taat  8 •;— — ™" 

Toiric  Gasaa  (Large  CtiamtMr) »._«_.».».» 

rermMSOMiy  lesn  nr  oneamea  cxpioanraa. 

Ptryacal  Examination  

Gallery  Test  9 

Gallery  Test  10 .».._„.~.™_. 

Oalery  Teal  12 

Drop  Taat 

Tamper  aluia  Eftocta/Delonation , 

Toxic  Gates 

Approval  Extension  _.....„ „„„..^„.......^„....„... 

Stalamant  a*  Taat  and  EvahjaHon  (ST&E) 

Otatamsnt  of  Test  »id  Evaluation  (ST&E)  Extension 

Stamped  nevtaion  Accaptanca  (SRA)* 

Field  Approval  _ „ «~~...«», 

Dual  CoNedor  Approval  wMh  Cert,  of  Parlormarwa 

Stamped  NoHicalion  Acceptance  Program  (SNAP) „. 

Stamped  NcillfcaMort  Mxtplmv  Program  (SNAP)  ST&E  

Parma— Extension  olTlma  

Mina  \Mda  Monitoring  System  (MWMS)  Bamar  Clasailication 


462 
325 

1,977 
460 
352 
163 
352 
7,436 
S.S33 
806 

128 

1.044 

1,044 

1.044 

1,044 

1,044 

648 

672 

580 


50 


54 
54 

403 
103 
207 
443 

33 
276 

87 
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FEE  SCHEDULE  EFFECTIVE  JANUARY  1,  1 998— (Continued 
[(Baaed  on  FY  1997  data] 


Action  Title 


00    Retesting  for  Approval  as  a  Result  of  Post-Approval  Product  Audtt^ 


Hourly  Rale 


Flat  Rale 


^  Fu«  approval  fee  consists  of  evaluation  cost  plus  ^nlicable  test  costs. 

2  Fee  covers  SRA  application  accompanied  by  up  to  five  documents. 

3  Fee  based  upon  ttie  approval  schedule  in  effect  at  the  time  of  retesL 

Nola:  When  testing  and  evaluation  are  required  at  locations  oltier  than  MSHA's  premises,  the  iv>plicant  shaN  reimburse  MSHA  lor  toavelina. 
subsistence,  and  incidental  expenses  of  MSHA's  representation  in  accordance  with  standardized  government  travel  regulations.  Ttss  raimburae^ 
ment  is  m  addition  to  the  fees  charged  for  evaluation  and  testing. 


(FR  Doc.  97-33584  Piled  12-23-97;  8:45  am] 
aajJNO  oooe  4S1S-4S-P 


NUC1.EAR  REGULATORY 

wOMRwSSKJN 

DodiatNa  50-364 

Atlantic  City  Elactric  Company  (Hop* 
Creak  Qanairaling  Station);  Order 
Approving  Application  Regarding 
Margar  Agreamant  Batwaan  Atlantic 
Energy,  Inc.  (Parent  of  Atlantic  City 
Electric  Company)  and  Dahnarva 
Power  and  UgM  Company 

I 

Atlantic  City  Electric  Company  (ACE) 
and  Public  Service  Electric  and  Gu 
C^ompany  (PSE&G)  are  co-holders  of 
Facility  Operating  License  No.  NPF-57, 
issued  by  the  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  Part  50  of  Title  10  of  the 
Ck)de  of  Federal  Regulations  (10  CFR 
Part  50)  for  operation  of  the  Hope  Creek 
Generating  Station  (Hope  Creek).  Under 
the  license,  PSE&G  is  authorized  to 
possess,  use,  and  operate  the  facility, 
and  ACE  is  authorized  to  possess  the 
facility.  Hope  Creek  is  located  in  Salem 
County,  New  Jersey. 


By  applicadon  filed  by  ACE  under 
cover  of  a  letter  dated  April  30, 1997, 
from  John  H.  O'Neill,  Jr.,  of  Shaw, 
Pittman,  Potts  &  Trowbridge,  attorney 
for  ACE,  supplemented  by  letter  dated 
November  7,  1997,  ACE  requested  the 
Commission's  approval,  pursuant  to  10 
C^FR  50.80,  of  the  indirect  transfer  of  the 
license,  to  the  extent  held  by  ACE,  that 
would  result  from  the  consummation  of 
a  merger  agreement  between  Atlantic 
Energy,  Inc.  (parent  of  ACE)  and 
Delmarva  Power  and  Light  Company 
(DP&L).  Under  the  merger  agreement, 
Atlantic  Energy,  Inc.  and  DP&L  would 
form  a  new  holding  company,  Conectiv, 
Inc.,  under  which  ACE  and  DP&L  would 
become  wholly  owned  subsidiaries.  No 
direct  transfer  of  the  license  would 
occur.  PSE&G  is  not  involved  in  the 
merger. 


A  Notice  of  Consideration  of 
Approval  of  Application  Regarding 
Proposed  Corporate  Restructuring  was . 
published  in  the  Federal  Register  on 
December  8, 1997  (62  FR  64600).  and  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  was  published 
in  the  Federal  Register  on  December  8. 
1997  (62  FR  64603). 

Under  10  CFR  50.80,  no  license  shall 
be  transferred,  direcUy  or  indirectly, 
through  transftsr  of  control  of  the 
license,  unless  the  C^ommission  gives  its 
consent  in  writing.  Upon  review  of  the 
information  submitted  in  the  letter  and 
application  of  April  30, 1997.  and 
supplement  dated  November  7, 1997, 
the  NRC  staff  has  determined  that  the 
proposed  merger  of  Atlantic  Eneigy,  Inc. 
and  DP&L  will  not  afiisct  the 
qualifications  of  ACE  as  a  holder  of  the 
license,  and  that  the  transfer  of  control 
of  the  license  for  Hope  Creek,  to  the 
extent  effected  by  the  proposed  merger, 
is  otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission, 
subject  to  the  conditions  stated  herein. 
These  findings  are  supported  by  a  salety 
evaluation  dated  December  18, 1997. 

m 

Accordingly,  pursuant  to  Sections 
161b.  161i.  161o,  and  184  of  the  Atomic 
Eneigy  Act  of  1954,  as  amended,  42 
use  §S  2201(b).  2201(i).  2201(o).  and 
2234.  and  10  CFR  50.80,  it  is  hereby 
ordered  that  the  Commission  approves 
the  application  regarding  the  proposed 
merger  of  Atlantic  Energy,  Inc.  and 
DP&L  subject  to  the  following 
conditions:  (1)  ACE  shall  provide  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  a  copy  of  any  application,  at 
the  time  it  is  filed,  to  transfer  (excluding 
grants  of  security  interests  or  liens)  from 
ACE  to  its  proposed  parent  or  to  any 
other  affiliated  company,  facilities  for 
the  production,  transmission,  or 
distribution  of  electric  eneigy  having  a 
depreciated  book  value  exceeding  10 
percent  (10%)  of  ACE's  consolidated  net 
utility  plant,  as  recorded  on  ACE's 
books  of  account;  and  (2)  should  the 
merger  of  Atiantic  Energy,  Inc.  and 


DP&L,  as  described  herein,  not  be 
completed  by  December  31, 1998,  this 
Order  shall  become  null  and  void, 
provided,  however,  on  application  and 
for  good  cause  shown,  sudi  date  is 
extended. 
This  Order  is  effective  upon  issuance. 

IV 

By  January  23. 1998.  any  person 
advrasely  affected  by  this  Older  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  Order.  Any  poson 
requesting  a  hearing  shall  set  fortii  with 
particularity  how  that  interest  is 
adversely  aCfocted  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  to  be  held,  the 
Commission  will  issue  an  order 
designating  the  time  and  place  of  such 
hearing. 

The  issue  to  be  considered  at  any 
such  hearing  shall  be  whether  this 
Order  should  be  sustained. 

Any  request  for  a  hearing  must  be 
filed  with  the  Secretary  of  the 
Commission.  U.S.  Nuclear  Regulatoiy 
Commission.  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff,  or  may  be  delivered 
to  tbe  Commission's  Public  Document 
Room,  The  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC  by  the 
above  date.  Copies  should  be  also  sent 
to  the  Office  of  the  General  Counsel  and 
to  the  Director.  Office  of  Nuclear 
Reactor  Regulation.  \J.S.  Nuclear 
Regulatoiy  Commission,  Washingtcm, 
DC  20555-0001,  and  to  John  H.  O'Neill, 
Jr.,  Shaw,  Pittman,  Potts  &  Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC. 
20037,  attorney  for  ACE. 

For  further  details  with  respect  to  this 
action,  see  the  application  filed  by  ACE 
under  cover  of  a  letter  dated  April  30. 
1997.  from  John  H.  O'Neill,  Jr.,  of  Shaw. 
Pittman,  Potts  &  Trowbridge,  as 
supplemented  by  a  letter  dated 
November  7, 1997.  and  the  safety 
evaluation  dated  December  18. 1997, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
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at  the  Pennsville  Public  Library.  190 
South  Broadway,  Pennsville,  N]. 

Dated  at  Rockvilla.  Maiyland.  thU  ISth  day 
ofDacambarlsgr. 

For  the  Nuclear  Ragulatory  Commisaion. 
Samud  |.  CoUlna, 
Unctor,  Office  of  Nuclear  Reactor 
Rtgulation. 
IFR  Doc  97-33546  Filed  12-23-«7:  8:45  ami 


NUCLEAR  REGULATORY 
COMMISSION 

[Dedwl  No*.  SO-«77  and  8»-27q 

Atlantic  City  Electric  Company 
Oelmarva  Power  and  Light  Company 
(Paacli  Bottom  Atomic  Power  Station, 
Units  2  and  3);  Order  Approving 
Application  Regarding  Merger 
Agreement  Between  Atlantic  Energy, 
Inc.  (Parent  of  Atlantic  City  Electric 
Company)  and  Oelmarva  Power  and 
Light  Company 

I 

Atlantic  City  Electric  Company  (ACE) 
and  Oelmarva  Power  and  Light 
Company  (DP&L)  are  co-holders  of 
Facility  Operating  Licenses  Nos.  DPR- 
44  and  DPR-56,  along  with  Public 
Service  Electric  and  Gas  Company 
(PSEftC)  and  PECO  Energy  Company, 
issued  by  the  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  Part  50  of  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR 
Part  50)  for  operation  of  the  Peach 
Bottom  Atomic  Power  Station,  Units  2 
and  3  (PBAPS).  Under  the  licenses. 
PECO  Energy  Company  is  authorized  to 
poaiw,  use,  and  operate  the  hcilities, 
and  ACE,  DP&L.  and  PSE&G  are 
authorized  to  possess  the  focilities. 
PBAPS  is  located  in  York  County. 
Pennsylvania. 

n 

By  application  filed  by  ACE  and 
DPftL  under  cover  of  a  letter  dated  April 
30. 1997.  from  John  H.  O'Neill.  )r.,  of 
Shaw,  Pittman.  Potts  &  Trowbridge, 
attorney  for  ACE  and  DP&L, 
supplemented  by  letter  dated  November 
7, 1997.  ACE  and  DP&L  requested  the 
Commission's  approval,  pursuant  to  10 
CFR  50.80,  of  the  indirect  transfer  of  the 
licenses,  to  the  extent  held  by  ACE  and 
DP&L,  that  would  result  from  the 
consummation  of  a  merger  agreement 
between  Atlantic  Energy.  Inc.  (parent  of 
ACE)  and  DP&L.  Under  the  merger 
agreement.  Atlantic  Energy,  Inc.  and 
DP&L  would  form  a  new  holding 
company,  Conectiv,  Inc.,  under  which 
ACE  and  DP&L  would  become  wholly 
owned  subsidiaries.  No  direct  transfer  of 


the  licenses  would  occur.  PSE&G  and 
PECO  Energy  Company  are  not  involved 
in  the  merger. 

A  Notice  of  Consideration  of 
Approval  of  Application  Regarding 
Proposed  Corporate  Restructuring  was 
published  in  the  Federal  Register  on 
December  6, 1097  (62  PR  64601),  and  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  was  published 
in  the  Federal  Register  on  December  8, 
1097  (62  FR  64601). 

Under  10  CFR  50.80,  no  licmise  shall 
be  transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
Uosose,  unless  the  Commission  gives  its 
consent  in  writing.  Upon  review  of  the 
information  submitted  in  the  letter  and 
application  of  April  30.  1997.  and 
supplement  dated  November  7. 1997, 
the  NRC  staff  has  determined  that  the 
proposed  merger  of  Atlantic  Energy,  Inc. 
and  DP&L  will  not  affect  the 
qualifications  of  ACE  and  DP&L  as 
holders  of  the  licenses,  and  that  the 
tnnsfBr  of  control  of  the  licenses  for 
PBAPS,  to  the  extent  effected  by  the 
proposed  merger,  is  otherwise 
consistent  with  applicable  provisions  of 
law.  regulations,  and  orders  issued  by 
the  Commission,  subfect  to  the 
conditions  stated  herein.  These  findings 
are  supported  by  a  safety  evaluation 
dated  December  18, 1997. 

m 

Accordingly,  pursuant  to  Sections 
161b,  1611.  1610.  and  184  of  the 

Atomic  Energy  Act  of  1954.  as 
amended.  42  USC  §§  2201(b).  2201(i), 
2201(o),  and  2234.  and  10  CFR  50.80,  It 
is  hereby  ordered  that  the  Conunission 
approves  the  application  regarding  the 
proposed  merger  of  Atlantic  Energy,  Inc. 
and  DP&L  subject  to  the  following 
conditions:  (1)  ACE  shall  provide  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  a  copy  of  any  application,  at 
the  time  it  is  filed,  to  transfer  (excluding 
grants  of  security  interests  or  liens)  from 
ACE  to  its  proposed  parent  or  to  any 
other  affiliated  company,  facilities  for 
the  production,  transmission,  or 
distribution  of  electric  energy  having  a 
depreciated  book  value  exceeding  10 
percent  (10%)  of  ACE*s  consolidated  net 
utility  plant,  as  recorded  on  ACE's 
books  of  account:  (2)  DP&L  shall 
provide  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  a  copy  of 
any  application,  at  the  time  it  is  filed, 
to  transfer  (excluding  grants  of  security 
interests  or  liens)  from  DP&L  to  its 
proposed  parent  or  to  any  other 
affiliated  company,  bcilities  for  the 
production,  transmission,  or 
distribution  of  electric  energy  having  a 
depreciated  book  value  exceeding  10 
percent  (10%)  of  DP&L's  consolidated 


net  utility  plant,  as  recorded  on  DP&L's 
books  of  account;  and  (3)  should  the 
merger  of  Atlantic  Energy,  Inc.  and 
DP&L.  as  described  herein,  not  be 
completed  by  December  31,  1998,  this 
Order  shall  become  null  and  void, 
provided,  however,  on  application  and 
tor  good  cause  shown,  such  date  is 
extended. 
This  Order  is  effective  upon  issuance. 

IV 

By  January  23, 1998,  any  person 
adversely  affected  by  this  Order  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  Order.  Any  person 
requesting  a  hearing  shall  set  forth  with 
particularity  how  that  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  to  be  held,  the 
Commission  will  issue  an  order 
designating  the  time  and  place  of  such 
hearing. 

The  issue  to  be  considered  at  any 
such  hearing  shall  be  whether  this 
Order  should  be  sustained. 

Any  request  for  a  hearing  must  be 
filed  with  the  Secretary  of  the 
Conunission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemaldngs  and 
Adjudications  Staff,  or  may  be  delivered 
to  the  Commission's  Public  Document 
Room,  The  Gelman  Building.  2120  L 
Street.  NW.,  Washington.  DC  by  die 
above  date.  Copies  should  be  also  sent 
to  the  Office  of  the  General  Counsel  and 
to  the  Director,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001,  and  to  John  H.  O'Neill. 
Jr.,  Shaw.  Pittman.  Potts  &  Trowbridge, 
2300  N  Street.  NW..  Washington,  DC, 
20037,  attorney  for  ACE  and  DP&L. 

For  further  details  with  respect  to  this 
action,  see  the  application  filed  by  ACE 
and  DP&L  under  cover  of  a  letter  dated 
April  30, 1997.  bom  John  H.  O'Neill.  Jr., 
of  Shaw,  Pittman,  Potts  &  Trowbridge, 
as  supplemented  by  a  letter  dated 
November  7,  1997,  and  the  safety 
evaluation  dated  December  18, 1997, 
which  are  available  for  public 
insf>ection  at  the  Commission's  Public 
Document  Room.  The  Gelman  Building. 
2120  L  Street,  NW..  Washington,  E)C, 
and  at  the  local  public  document  room 
in  the  Government  Publications  Section. 
State  Ubrary  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisburg,  Pennsylvania. 

Dated  at  RockvUle,  Maryland,  tliis  IBth  day 
of  December  1997. 
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For  the  Nuclear  Regulatory  Commiasion. 
Sanuwl ).  CoiUM, 
Director.  C^pce  ofNudaar  Reactor 
Regulation. 

(FR  Doc.  97-33547  Filed  12-23-«7: 8c45  am) 


NUCLEAR  REGULATORY 


PodNl  Nea.  50-372  and  50-411] 

Atianlic  City  Eladrlc  Company 
DoliiMfva  Powar  and  LH|hl  Company 


UnllBland2); 


AnanOc  Energy, 
CItyElactric 


inc.(Paf«ntof 
CoMpanyi  and 
Light  Company 


Atlantic  City  Electric  Company  (ACE) 
and  IDelmarva  Power  and  Li^t 
Company  (DP&L)  are  co-holders  of 
Facility  Operatii]^  Licenses  Nos.  DPR- 
70  and  DPR-75.  along  witii  Public 
Service  Electric  and  Gas  Company 
(PSE&G)  and  Philadelphia  Electiic 
Company  [also  known  as  PECO  Energy 
Company),  issued  by  the  U.S.  Nuclear 
Regulatory  Comftiission  (NRC  or 
Commission)  piusuant  to  Part  50  of 
Tide  10  of  the  Code  of  Federal 
Regulations  (10  CFR  Part  50),  for 
operation  of  the  Salem  Nuclear 
Generating  Station,  Units  1  and  2 
(Salem).  Under  the  licenses,  PSE&G  is 
authorized  to  possess,  use,  and  operate 
the  facilities,  and  ACE,  DP&L.  and 
Philadelphia  Electric  Company  are 
authorized  to  possess  the  ^cilities. 
Salem  is  located  in  Salem  County.  New 
Jersey. 

n 

By  application  filed  by  ACE  and 
DP&L  under  cover  of  a  letter  dated  April 
30, 1997,  from  John  H.  O'Neill,  Jr.,  of 
Shaw,  Pittman,  Potts  &  Trowbridge, 
attorney  for  ACE  and  DP&L. 
supplemented  by  letter  dated  November 
7. 1997.  ACE  and  DP&L  requested  the 
Commission's  approval,  pursuant  to  10 
CFR  50.80,  of  the  indirect  transfer  of  the 
licenses,  to  the  extent  held  by  ACE  and 
DP&L.  that  would  result  from  the 
consummation  of  a  merger  agreement 
between  Atiantic  Energy,  Inc.  (parent  of 
ACE),  and  DP&L.  Under  the  merger 
agreement,  Atiantic  Energy,  Inc.  and 
DP&L  would  form  a  new  holding 
company,  Conectiv,  Inc.,  under  which 
ACE  and  DP&L  would  become  wholly 
owned  subsidiaries.  No  direct  transfer  of 
the  licenses  would  occur.  PSE&G  and 


Philadelphia  Electric  Company  ate  not 
involved  in  the  merger. 

A  Notice  of  Considffistion  of 
Approval  of  Application  RegarcBng 
Proposed  Corporate  Restructuring  was 
puUished  in  the  Federal  Ragisler  on 
December  8, 1997  (62  FR  64600),  and  an 
Enviroiunental  Assessment  and  Finding 
of  No  Significant  Impact  was  published 
in  the  Fedwal  Ingisliii  on  December  8, 
1997  (62  FR  64602). 

Under  10  CFR  50.80,  no  license  shall 
be  transferred,  directly  or  indirectiy, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  gives  its 
consent  in  writing.  Upon  review  of  the 
information  submitted  in  the  letter  and 
application  of  April  30. 1997.  and 
supplement  dateid  November  7. 1997, 
the  NRC  staff  has  determined  that  the 
proposed  merger  of  Atlantic  Eneigy.  Inc. 
and  DP&L  will  not  afiiect  the 
qualifications  of  ACE  and  DP&L  as 
holders  of  the  licenses,  and  that  the 
transfer  of  control  of  the  licenses  fcH' 
Salem,  to  the  extent  effected  by  the 
proposed  merger,  is  otherwise 
consistent  with  applicable  provisions  of 
law,  regulations,  and  orders  issued  by 
the  Commission,  sul^ect  to  the 
conditions  stated  herein.  These  findingji 
are  supported  by  a  safety  evaluation 
dated  December  18, 1997. 

m 

Accordingly,  pursuant  to  Sections 
161b.  161i.  161o,  and  184  of  the  Atomic 
Eneigy  Act  of  1954,  as  amended.  42 
USC  §§  2201(b).  2201(i).  2201{o).  and 
2234.  and  10  CFR  50.80.  It  is  hereby 
ordered  that  the  Commission  approves 
the  application  regarding  the  proposed 
merger  of  Atiantic  Energy,  Inc.  and 
DP&L  subject  to  the  following 
conditions:  (1)  ACE  shall  provide  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  a  copy  of  any  application,  at 
the  time  it  is  filed,  to  transfer  (excluding 
grants  of  security  interests  or  liens)  bom 
ACE  to  its  proposed  parent  or  to  any 
other  affiliated  company,  fecilities  for 
the  production,  transmission,  or 
distribution  of  electric  energy  having  a 
depreciated  book  value  exceeding  10 
percent  (10%)  of  ACE's  consolidated  net 
utility  plant,  as  recorded  on  ACE's 
books  of  account;  (2)  DP&L  shall 
provide  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  a  copy  of 
any  applicattbn,  at  the  time  it  is  filed, 
to  transfer  (excluding  grants  of  security 
.  interests  or  liens)  from  DP&L  to  its 
proposed  pfirent  or  to  any  other 
affiliated  company,  facilities  for  the 
production,  transmission,  or 
distribution  of  electric  energy  having  a 
depreciated  book  value  exceeding  10 
percent  (10%)  of  DP&L's  consolidated 
net  utility  plant,  as  recorded  on  DP&L's 


books  of  account;  and  (3)  should  tlw 
merger  of  Atlantic  Energy,  Inc.  and 
K>&L,  as  described  herein,  not  be 
completed  by  December  31, 1998,  this 
Order  shall  become  null  and  void, 
provided,  however,  on  application  and 
for  good  cause  shown,  such  date  is 
extended. 
This  Order  is  effective  upon  i— n^nfrw, 

IV 

By  Jsnuaiy  23, 1996,  any  person 
adversely  affected  by  this  C^dm  may  file 
a  request  for  a  hearing  vrith  nspett  to 
issuance  of  the  Order.  Any  person 
requesting  a  hearing  shall  set  forth  widi 
particularity  how  that  interest  is 
adversely  affiacted  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  to  be  held,  the 
Commission  will  issue  an  order 
designating  the  time  and  place  of  such 
hearing. 

The  issue  to  be  considered  at  any 
such  hearing  shall  be  whether  this 
Order  should  be  sustained. 

Any  request  for  a  hearing  must  be 
filed  with  the  Secretary  of  the 
Commission.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff,  or  may  be  delivered 
to  Uie  Commission's  Public  Document 
Room,  The  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  D.C.  by  the 
above  date.  Copies  should  be  also  sent 
to  the  Office  of  the  General  Counsel  and 
to  the  Director,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  John  H.  O'Neill. 
Jr.,  Shaw.  Pittman,  Potts  &  Trowbridge, 
2300  N  Stiwt,  NW.,  Washington,  DC, 
20037,  attorney  for  ACE  and  DP&L. 

For  further  details  with  respect  to  this 
action,  see  the  application  filed  by  ACE 
and  DP&L  under  cover  of  a  letter  dated 
April  30, 1997,  frtim  John  H.  O'Neill.  Jr.. 
of  Shaw,  Pittman,  Potts  &  Trowbridge, 
as  supplemented  by  a  letter  dated 
November  7, 1997,  and  the  safety 
evaluation  dated  December  18, 1997. 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Salem  Free  Public  Library, 
112  West  Broadway,  Salem.  NJ. 

Dated  at  RockvUle.  Maryland,  this  18th  day 
of  December  1997. 

For  the  Nuclear  Regulatory  Commission. 
Samnd  J.  Collina, 

Director  Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  97-33548  Filed  12-23-97;  8:45  am] 
BlUJNa  COOE  7SW-01-P 
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NUCLEAR  REQULATORY 
COMMISSION 

(Doctot  Na  030-31 373-ClvP:  ASLBP  No. 
9e-796-01-CM>;  EA  97-901] 

Atomic  Safety  and  Licensing  Board;  In 
the  Matter  of  Conam  inspection,  Inc., 
Itasca,  iiiinois  (Ucense  No.  12-16559- 
01),  Order  imposing  Civil  llonetary 
Penalty;  Notice  of  Hearing 

Dtcember  18. 1997. 

Notice  is  hereby  given  that,  by 
Memorandum  and  Order  (Granting 
Request  for  Hearing  and  Scheduling 
Prehearing  Conference),  dated  December 
17, 1997.  the  Atomic  Safety  and 
Licensing  Board  has  granted  the  request 
of  Conam  Inspection,  Inc.  (Conam  or 
Licensee),  for  a  hearing  in  the  above- 
titied  proceeding.  The  hearing  concerns 
the  Order  Imposing  a  Civil  Monetary 
Penalty  in  the  amount  of  $16,000, 
issued  by  the  NRC  Staff  on  November  5. 
1997  (published  at  62  FR  60923 
(November  13,  1997)).  The  parties  to  the 
proceeding  are  Conam  and  the  NRC 
Staff.  The  issues  to  be  considered  at  the 
hearing  are  (a)  whether  the  Licensee  was 
in  violation  of  the  Commission's 
requirements  as  set  forth  in  Violations 
I.B  and  I.C  of  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  (NOV),  dated  June  9. 1997;  and 
(b)  whether,  on  the  basis  of  such 
violations  and  the  additional  violations 
set  forth  in  the  NOV  that  the  Licensee 
admitted,  the  Order  Imposing  a  Civil 
Monetary  Penalty  should  be  sustained. 

Materials  concerning  this  proceeding 
are  on  file  at  the  Commission's  Public 
Document  Room.  2120  L  St.  N.W., 
Washington,  DC.  20555.  and  at  the 
Commission's  Region  III  Office,  801 
Warrenville  Road.  Lisle.  Illinois  60532- 
4351. 

During  the  course  of  this  proceeding, 
the  Licensing  Board,  as  necessary,  will 
conduct  one  or  more  prehearing 
confisrences  and  evidentiary  hearing 
sessions.  The  time  and  place  of  these 
■eeeions  will  be  announced  in  Licensing 
Board  Orders.  The  first  prehearing 
conference  is  scheduled  for  January  14, 
1996,  and  is  to  be  conducted  through  a 
telephone  conference  call.  Except  for 
conferences  conducted  by  telephone 
confarence  calls  (which  are  in  any  event 
to  be  transcribed).  memberA  of  the 
public  are  invited  to  attend  any  such 
lions. 


DatMl:  [)ecMnlMr  tS.  1097  at  Rod(ville, 
Uuyimad. 


For  the  Atomic  Safsty  and  Licensing 
Board. 

ClMrlM  Bcchhoefv. 
OChairman  Ad  minittmtive  Judge. 
[FR  Doc.  97-33551  Filed  12-23-97;  8:45  aaa| 
MLUNQ  COOC  TMS-OI-P 


NUCLEAR  REQULATORY 
COMMISSION 

Advisory  Committee  on  Resctor 
Safeguards,  Subcommittee  Meeting  on 
Rre  Protection;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Fire 
Protection  will  hold  a  meeting  on 
January  22, 1998,  Room  T-2B3,  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  meeting  will  be  open  to  public 
attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday.  January  22.  199»-8:30  ojn. 
until  the  conclusion  of  business. 

The  Subcommittee  will  review  the 
stafTs  schedule  and  status  for  the 
development  of  the  proposed  Fire 
Protection  Rule.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  CkIs.  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  %vritten  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

Dxiring  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the'NRC  staff, 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 


ACRS  staff  engineer,  Mr.  Amarjit  Singh 
(telephone  301/415-6890)  between  7:30 
a.m.  and  4:15  pjn.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc.. 
that  may  have  occurred. 

Dated:  December  17. 1097. 
Gail  H.  Maitm, 

Acting  Deputy  Executive  Director. 
|FR  Doc.  07-33552  Filed  12-23-97;  8:45  am) 
MJJNaCOOC  7SW-0i-# 


NUCLEAR  REQULATORY 
COMMISSION 

Advisory  Commlttss  on  Reactor 
Safsguards  Subcommlttas  Msating  on 
Human  Factors;  Rsvlssd 

The  meeting  of  the  ACRS 
Subcommittee  on  Human  Factors 
scheduled  to  be  held  on  January  20. 
1998.  Room  T-2B3, 11545  Rockville 
Pike,  Rockville,  Maryland  has  been 
rescheduled  for  Wednesday,  January  21, 
1998.  8:30  a.m.  until  5.-00  p.m.  Notice  of 
this  meeting  was  previously  published 
in  the  Fedmral  Register  on  Tuesday. 
December  16, 1997.  (62  FR  65824).  All 
other  items  pertaining  to  this  meeting 
remain  the  same  as  previously 
published. 

For  further  information  please  contact 
the  cognizant  ACRS  staff  engineer,  Mr. 
Noel  F.  Dudley  (telephone  301/415- 
6888)  between  7:30  a.m.  and  4:15  p.m. 
(EST). 

Dated:  December  17. 1907. 
GailH.Marcw, 

Acting  Depu  ty  Executive  Director. 
(FR  Doc  07-33553  Filed  12-23-07;  8:45  smj 


NUCLEAR  REQULATORY 
COMMISSION 

(Doeiiet  No.  40-0696q 

Hydro  Rssourcss,  Inc.;  Issuance  of  Itis 
Safsty  Evaluation  Report  for  ttte 
Crownpolnt  Uranium  Solution  Mining 
Pfofact,  Cfownpoint,  NM 

AQENCY:  Nuclear  Regulatory 
Commission. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  staff  has  issued  its 
Safety  Evaluation  Report  (SER),  dated 
December  1997,  for  Hydro  Resources, 
Inc's  (HRI's)  proposed  Crownpoint 
Uranium  Solution  Mining  Project  at 
Crownpoint,  NM.  The  SQt  documents 
the  NRC  staffs  safety  review  of  the 
project  The  SER  and  the  Crownpoint 
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Uranium  Mining  Project  Final 
Environmental  Impact  Statement  (FEIS). 
dated  February  1997  (NUREG-1508). 
provide  the  basis  for  NRC's  decision  to 
issue  a  10  CFR  Part  40  source  material 
license  to  HRI.  The  staff  will  issue  a 
license  to  HRI  30  days  from  issuance  of 
the  SER.  The  license  will  authorize  HRI 
to  construct  and  operate  in  situ  leach 
(ISL)  mining  fiacilities  at  the  Crownpoint 
Project  for  a  period  of  five  years.  In 
preparing  the  SER,  the  NRC  staff 
reviewed  HRI's  license  application 
submittals  and  its  Consolidated 
Operations  Plan.  Revision  2.0  (dated 
August  IS.  1997).  against  the  applicable 
regulations  in  10  CFR  parts  19.  20. 40, 
and  71.  The  SER  supports  the  NRC 
staff's  finding  that  issuing  the  license  to 
HRI  will  be  in  accordance  with  the 
aforementioned  regulations,  and  with 
all  applicable  safety  requirements  of  the 
Atomic  Energy  Act  of  1954  (AEA).  as 
amended. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Robert  D.  Carlson  of  the  Uranitun 
Recovery  Branch.  Mail  Stop  TWFN  7- 
)9.  Division  of  Waste  Management. 
Office  of  Nuclear  Material  Safiaty  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  D.C.  20555. 
Telephone  (301)  415-8165;  e-mail 
RDC©NRC.GOV. 

SUPPLEMBfTARV  MFORMATKM:  On  April 
25. 1998.  HRI  submitted  an  application 
to  NRC  proposing  to  construct  and 
operate  an  ISL  uranium  mining  facility 
in  McKinley  County,  near  Church  Rock. 
New  Mexico.  HRI  later  amended  its 
application  to  include  additional  ISL 
operations  in  McKinley  County,  near  an 
area  of  land  referred  to  as  Unit  1,  and 
Crownpoint,  NM.  Together,  the  three 
sites  comprise  HRI's  Crownpoint 
Uranium  Solution  Mining  Project. 

The  NRC  staff's  environmental  review 
of  the  Crownpoint  Project  is 
documented  in  the  FEIS.  pursuant  to 
CFR  Part  51.  The  NRC  staff  concluded 
that  HRI's  proposed  Crownpoint  Project 
was  environmentally  acceptable,  and 
that  potential  impacts  of  the  proposed 
project  could  be  mitigated.  These 
mitigative  measures  will  be  enumerated 
as  conditions  in  HRI's  source  materials 
license.  Additionally,  the  NRC  staff 
completed  its  safety  evaluation  of  the 
Crowmpoint  Project  and  dociunented  its 
review  in  the  SER.  Based  on  its  review, 
the  NRC  staff  concluded  that  issuance  of 
a  source  material  license,  with  certain 
conditions  specified  in  the  license, 
would  not  be  inimical  to  the  conunon 
defense  and  security  or  to  the  public's 
health  and  safety,  and  otherwise  meets 
the  requirements  of  10  CFR  parts  19.  20. 
40,  and  71.  and  the  AEA.  The  NRC 
staff's  conclusions  in  the  FEIS  and  SER 


provide  the  bases  for  NRC's  decision  to 
tissue  a  source  material  license  to  HRI 
30  days  fiY>m  issuance  of  the  SER. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  December  1097. 

For  the  Nuclear  Regulatory  Commission. 
Joseph  J.  Holonich, 

Chief,  Uranium  Recovery  Branch,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  St^ieguards. 
(FR  Doc.  97-33549  Filed  12-23-97;  8:45  am] 
MLUNO  COOC  2S8IM>1-M 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

NoUos  of  Meeting 

Board  Meeting:  January  20  (beginning 
at  1  p.m.)  &  21. 1998— Amargosa  Valley. 
Nevada:  Department  of  Energy  (DOE) 
program  update,  public  input  to  the 
Nuclear  Waste  Technical  Review  Board, 
the  DOE  thermal  testing  program, 
satiirated  zone  hydrology,  and  the 
saturated  zone  expert  elicitation  project 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203.  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board  will  hold  its  winter 
meeting  on  Tuesday  and  Wednesday, 
January  20-21. 1998.  in  Amargosa 
Valley.  Nevada.  The  meeting,  which  is 
open  to  the  public,  will  be  held  at  the 
Longstreet  Inn  and  Casino.  HCR  70,  Box 
559,  Amargosa  Valley,  Nevada  89020; 
Tel  (702)  372-1777;  Fax  (702)  372-1280. 

The  meeting  will  include  an  update 
on  the  DOE's  nuclear  waste 
management  program  and  activities  at 
Yucca  Mountain.  Nevada,  and  sessions 
on  the  DOE's  thermal  testing  program, 
sattuated  zone  flow  and  transport 
modeling,  and  the  saturated  zone  expert 
elicitation  project  A  session  also  will  be 
held  concerning  the  board's  activities 
under  the  Government  Performance  and 
Results  Act  (GPRA).  A  detailed  agenda 
will  be  available  approximately  two 
weeks  prior  to  the  meeting  by  £bx  or  e- 
mail.  or  at  the  Board's  website. 
www.nwtrb.gov. 

In  1993.  the  Congress  passed  the 
Government  Performance  and  Results 
Act.  intending  to  improve  confidence  in 
government  by  holding  agencies 
accountable  for  activities  that  affect 
taxpayers  lives.  The  law  requires  every 
federal  agency  to  develop  a  strategic 
plan,  including  the  critical  component 
of  a  statement  addressing  how  the 
agency  plans  to  conduct  itself  while 
carrying  out  its  mission.  During  the 
GPRA  session  at  the  winter  meeting  in 
Amargosa  Valley.  Nevada,  the  Board 
would  like  to  solicit  comments  from  the 


public  concerning  the  Board's  value 
statement,  which  follows. 

The  Board  takes  very  seriously  its  role 
as  a  major  source  of  technical  and 
scientific  peer  review  of  the  nation's 
program  to  package,  transport,  and 
dispose  of  high-level  radioactive  waste 
and  spent  nuclear  fuel.  To  that  end,  the 
Board  will: 

•  Ensure  Board  practices  and 
procedures  are  conducted  with  int^rity 
and  objectivity  that  are  beyond 
reproach. 

•  Produce  timely,  complete, 
comprehensive,  and  thoughtfiil 
scientific  and  techical  analyses. 

•  Communicate  the  Board's  finding« 
and  reconunendations  at  least  twice  a 
year  clearly,  and  in  a  timely  mannnr  th«t 
is  most  beneficial  to  the  Congress,  the 
Department  of  Energy,  and  the  public. 

•  Ensure  the  Boat's  findings  and 
recommendations  are  based  on  current 
and  accurate  information. 

•  Ensure  the  Board  conducts  itself  in' 
an  open  and  accessible  manner. 

The  Board  will  ask  those  present  to 
answer  three  questions: 

1.  Does  the  Board  conduct  its 
meetings  in  an  open,  objective,  and  fiair 
manner?  For  example,  are  members  of 
the  public  treated  with  respect  and 
consideration  when  participating  in  the 
meetings? 

2.  Given  the  technical  and  often 
detailed  nature  of  the  Board's  work, 
does  the  Board  explain  its  major  points 
and  positions  in  reports  and  letters  so 
that  they  are  understandable?  For 
example,  is  there  a  general 
understanding  of  the  reasons  for  the 
Board's  recommendation  to  construct  an 
east-west  crossing  of  the  potential 
repository  block  at  Yucca  Mountain? 

3.  Most  important,  to  what  extent  is 
the  Board  a  credible  source  of  scientific 
and  technical  advice  to  the  Department 
of  Energy  and  the  Congress?  In  general, 
what  is  the  basis  for  your  opinion? 

In  responding  to  these  questions, 
those  present  will  be  asked  to  keep  in 
mind  that  the  scope  of  the  Board's  work 
is  defined  specifically  in  federal  law. 
That  law,  P.L.  100-203,  December  22. 
1987,  mandates  that  the  Board  is  to 
evaluate  the  scientific  and  technical 
work  of  the  Department  of  Energy  in  its 
commercial  nuclear  waste  disposal 
program,  including  waste  packaging  and 
transportation  activities. 

Time  has  been  set  aside  for  oral 
comments  from  the  public  on  these 
issues.  Depending  on  the  number  of 
speakers,  time  limits  may  have  to  be 
imposed.  Preprinted  comment  sheets 
will  be  available  at  the  meeting  for  use 
in  submitting  written  comments. 

Also,  additional  time  has  been  set 
aside  on  both  days  for  the  public  to 
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comment  on  the  technical  issues  raised 
during  the  meeting.  Those  wishing  to 
speak IM ancouraged  to  sign  the  Public 
Couun— t  Raglater  at  the  check-in  table. 
A  time  limit  may  have  to  be  set  on  the 
length  of  individual  remarks:  however, 
written  comments  of  any  length  may  be 
submitted  for  the  record. 

Transcripts  of  this  meeting  will  be 
available  via  e-mail,  oo  computer  disk, 
or  on  a  library-loan  basis  in  paper 
format  from  Davonya  Barnes.  Board  < . . 
staff,  beginning  February  18,  1998.  For 
further  information,  contact  Frank 
Randall.  External  AfEsirs.  2300 
Clarendon  Boulevard.  Suite  1300. 
Arlington,  Virginia  22201-3367;  (Tel) 
703-23S-4473;  (Fax)  703-23S-4495:  (E- 
mail)  infoOnwtrb.gov. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activities 
undertaken  by  the  DOE  in  its  program 
to  manage  the  disposal  of  the  nation's 
commercial  spent  nuclear  fuel  and 
defense  high-level  waste.  In  the  same 
legislation.  Congress  directed  the  DOE 
to  characterize  a  site  at  Yucca  Mountain, 
Nevada,  for  its  suitability  as  a  (>otential 
location  for  a  pannanant  repository  for 
the  disposal  of  that  waste. 

Dated   Decembsr  19.  1997. 
WilliuB  Barnard. 

fivscuf jv»  Dinctor.  Nuclear  Wamte  'technical 
Review  Board. 
|FR  Doc.  97-33569  FilMl  12-23-97;  8:4S  am] 


PENSION  BENEFIT  QUARANTY 
CORPORATION 

Propo««d  Sut>fnission  of  Information 
Collection  for  OMB  Review;  Comment 
RaqiMst;  Notica  of  Termination  for 
Multiemployer  Plana 

AOCNCV:  Pension  BeneHt  Guaranty 

Corporation. 

ACTION:  Notice  of  intention  to  request 

extension  of  UMB  approval. 

WUMMOWY;  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  intends  to 
request  that  the  Office  of  Management 
and  Budget  ("OMB")  extend  approval, 
under  the  Paperwork  Reduction  Act.  of 
a  collection  of  information  in  its 
regulation  on  Notice  of  Termination  for 
Multiemployer  Plans  (29  CFR  Part 
4041 A  Subpart  B)  (OMB  control  number 
1212-0020;  expires  March  31.  1998). 
This  notice  informs  the  public  of  the 
PBGC's  intent  and  solicits  public 
comment  on  the  collection  of 
information. 


OATn:  Comments  should  be  submitted 
by  February  23.  1998. 
AOORCSSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel,  suite 
340.  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street.  NW.. 
Washington.  DC  20005-4026,  or 
delivered  to  that  address  between  9  a.m. 
and  4  p.m.  on  business  days.  Written 
comments  will  be  available  for  public 
inspection  at  the  PBGC's 
Communications  and  Public  AfEairs 
Derartment,  suite  240  at  the  same 
address,  between  9  a.m.  and  4  p.m.  on 
business  days. 

FOR  nmTMEII  arOWMATIOM  CONTACT: 
Deborah  C.  Murphy.  Attorney.  ofTice  of 
the  General  Counsel.  Pension  Benefit 
Guaranty  Corporation.  1200  K  Street. 
NW..  Washington.  DC  20005-4026.  202- 
32&-4024.  (For  TTY  and  TDD,  call  800- 
877—8339  and  request  connection  to 
202-326-4024). 

tUf^tEmenTAKT  a^onMATiaN:  Section 
4041A(fM2)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  ("ERISA") 
gives  the  PBGC  authority  to  prescribe 
reporting  requirements  for  terminated 
multiemployer  pension  plans  covered 
by  Title  IV  of  ERISA. 

The  PBGC's  regulation  on  Notice  of 
Termination  for  Multiemployer  Plans 
(29  CFR  Part  4041A  Subpart  B)  requires 
the  filing  of  a  notice  of  termination  with 
the  PBGC  by  a  multiemployer  plan  that 
has  terminated  either  by  plan 
amendment  or  by  mass  withdrawal.  The 
notice  must  contain  certain  basic 
infonaatioo  such  as  the  plan's  identity. 
the  data  e^tatmiaation.  and  the  plan's 
most  recent  Form  5500.  In  addition,  a 
plan  that  has  terminated  by  mass 
withdrawal  must  supply  certain 
financial  information  to  enable  the 
PBGC  to  assess  the  likelihood  of  benefit 
reductions  or  suspensions  under  the 
plan  and  the  need  for  PBGC  fiiumcial 
assistance  to  the  plan.  More  information 
is  required  with  re8i>ect  to  masa 
withdrawal  terminations  becauae  the 
risk  of  plan  insolvency  is  greater  in 
these  cases.  (The  regulation  may  be 
accessed  on  the  PBGC's  home  page  at 
http://www.pbgc.gov.) 

'The  collection  of  information  under 
the  regulation  has  been  approved  by 
OMB  under  control  number  1212-0020 
through  March  31.  1998.  The  PBGC 
intends  to  request  that  OMB  extend  its 
approval  for  another  three  years.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  PBGC  estimates  that  the 
total  annual  hour  burden  of  the 
regulation  is  one  hour  and  that  the  total 
annual  cost  burden  is  S34.12S. 


The  PBGC  is  soliciting  public 
comments  to — 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necassaiy 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propoiwd  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Issued  in  Washington.  E)C,  tliis  18th  day  of 
Decwnbwr.  1997. 
David  M.  Strauss, 

Executive  Dinctor.  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doc.  97-33576  Filed  12-23-97;  8:45  am) 
aajJNO  ooot  ttw-oi-p 


PENSION  BENEFIT  QUARANTY 
CORPORATION 

Propoaed  Submlaaion  of  Information 
Collaction  for  OMB  Review;  Comment 
Requeat;  Extenaion  of  Special 
Withdrawal  Liability  Ruiaa 

A0B4CY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Notice  of  intention  to  request 

extension  of  OMB  approval. 


f:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  intends  to 
request  that  the  Office  of  Management 
and  Budget  ("OMB")  extend  approval, 
under  the  Paperwork  Reduction  Act,  of 
a  collection  of  information  in  its 
regulation  on  Extension  of  Special 
Withdrawal  Liability  Rules  (29  CFR  Part 
4203)  (OMB  control  number  1212-0023; 
expires  March  31.  1998).  This  notice 
informs  the  public  of  the  PBGC's  intent 
and  solicits  public  comment  on  the 
collection  of  information. 
DATES:  Comments  should  be  submitted 
by  February  23. 1998. 
AOORCSSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel,  suite 
340,  Pension  Benefit  Guaranty 
CorporaUon,  1200  K  Street,  NW., 
Washington.  DC  20005-4026.  or 
deliverml  to  that  address  between  9  a.m. 
and  4  p.m.  on  business  days.  Written 
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comments  will  be  available  for  public 
inspection  at  the  PBGC's 
Communications  and  Public  Affairs 
Department,  suite  240  at  the  same 
address,  between  9  a.m.  and  4  p.ni.  on 
business  days. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C.  Murphy.  Attorney,  office  of 
the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW.,  Washington,  DC  20005-4026,  202- 
326-4024.  (For  TTY  and  "TOD,  call  800- 
877-8339  and  request  connection  to 
202-326-4024). 

SUPPLEMENTARY  INFORMATION:  Sections 
4203(0  and  4208(e)(3)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
("ERISA")  provide  for  the  PBGC's 
issuance  of  regulations  under  which  the 
PBGC  may  approve  a  multiemployer 
pension  plan's  adoption  of  special  rules 
for  determining  whether  a  complete  or 
partial  withdrawal  from  the  plan  has 
occurred.  Section  4203(f)  also  sets 
standards  for  the  approval  of  such 
special  rules. 

The  PBGC's  regulation  on  Extension 
of  Special  Withdrawal  Uability  Rules 
(29  CFR  Part  4203)  requires  the  plan 
sponsor  of  a  plan  that  adopts  special 
rules  to  submit  information  about  the 
rules,  the  plan,  and  the  industry  in 
which  the  plan  operates  with  its  request 
for  PBGC  approval  of  the  rules.  The 
PBGC  uses  that  information  in 
determining  whether  the  plan's  special 
withdrawal  liability  rules  meet  the 
requirements  Of  EIUSA.  (The  regulation 
may  be  accessed  on  the  PBGC's  home 
page  at  http://www.pbgc.gov.) 

The  collection  of  information  under 
the  regulation  has  been  approved  by 
OMB  imder  control  number  1212-0023 
through  March  31. 1998.  The  PBGC 
intends  to  request  that  OMB  extend  its 
approval  for  another  three  years.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
diBpla)rs  a  cunenUy  valid  OMB  control 
number.  The  PBGC  estimates  that  the 
total  annual  hour  burden  of  the 
regulation  is  one  hour  and  that  the  total 
annual  cost  burden  is  $2,400. 

The  PBGC  is  soliciting  public 
conunefits  to^ 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  perfonnance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  acciuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quality,  utility,  and 
clirity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Issued  in  Washington,  DC,  tliis  18th  day  of 
December,  1997. 

David  KLStrans. 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

IFR  Doc.  97-33577  Filed  12-23-97;  8:45  am) 
BNAaia  oooE  rraa-ai-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Rsvtaw; 
Comment  Racfuast 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  Washington.  DC 
20549 

Extension: 
Rule  17a-23  SEC  File  No.  270-387,  OMB 
Ckintrol  No.  3235-0442 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  3501  et  seq.),  the  Seciuities 
and  Exchange  Conunission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rub  17a-23  and  Foim  17A-23 
Recordkeeping  and  Reptnting 
Requirements  Relating  to  Broker-Dealer 
Tnuding  Systema 

Rule  17a-23  and  Form  17A-23  under 
the  Securities  Exchange  Act  of  1935 
establish  recordkeeping  and  reporting 
requirements  for  approximately  143 
registered  broker-dealers  that  operate 
certain  automated  trading  systems 
("Broker-Dealer  Trading  System"  or 
"BDTS").  Rule  17a-23  requires  any 
registered  broker-dealer  that  sponsors  a 
BDTS  to  maintain  participant,  volume, 
and  transaction  records.  Rule  17a-23 
and  Form  17A-23  also  require  system 
sponsors  to  submit  three  reports  to  the 
Commission  and,  under  certain 
circumstances,  to  an  appropriate  self- 
regulatory  organization.  These 
recordkeeping  requirements  assist  the 
Commission  with  monitoring  broker- 


dealers  that  operate  BDTSs  and  with 
ensuring  compliance  with  Rule  17a-23. 

The  Commission  staff  estimates  the 
■  average  number  of  hours  necessary  for 
each  BDTS  sponsor  to  comply  with  Rule 
17a-23  is  46  hours  annually.  The  total 
burden  is  6.542  hours  annually  for  the 
broker-dealers  operating  BDTSs.  based 
upon  past  submissions.  The  average  cost 
per  hour  is  approximately  $7.00. 
Therefore,  the  total  annual  cost  of 
compliance  for  the  143  broker-dealers 
operating  BDTSs  is  $46,046.00. 

The  retention  period  for  the 
recordkeeping  requirement  under  Rule 
178-23  is  three  years  following  the  date 
of  a  record  or  notice  prepared  pursuant 
to  the  rule.  The  recordkeeping 
requirement  under  Rule  17a-23  is 
mandatory  to  assist  the  Commission 
with  monit(»ing  broker-dealers  that 
operate  BDTSs  and  with  ensuring 
compliance  with  the  rule.  Rule  17a-23 
does  involve  the  collection  of       *- 
confidential  information.  Please  note 
that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  cunentiy  valid 
control  number. 

General  comments  regarding  the 
estimated  btirden  hours  should  be 
directed  to  the  following  persons:  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  AfEain, 
Office  of  Management  and  Budget. 
Room  3208,  New  Executive  Office 
Building,  Washington,  D.C.  20503;  and 
(ii)  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Seciirities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W..  Washington,  D.C  20549. 
Comments  must  be  submitted  to  OMB 
within  30  days  of  this  notice. 

Dated:  Decemtier  17, 1997. 
Margaret  H.  McFariand. 
Deputy  Secretary. 

[FR  Doc.  97-33585  Filed  12-23-97;  8:45  am) 
oooa  tata-ot-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submisaion  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission  Office  of  Filings  and 
Information  Services  Washington,  DC 
20549 

Extension: 
Rule  15c3-3.  SEC  File  No.  270-87.  OMB 
Control  No.  3235-0078 
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Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  3501  0t  seq.)  tile  Securitie* 
and  Exchange  Commission 
("GoaaiMion")  lias  submitted  to  the 
OfRee  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
■ppcoved  collection  of  information 
aacusaed  below. 


RnhlScS-S 

Kaeanraa  and  CiMlody  of  Securitiaa 

Rule  lSc3-3  ("Rule")  requires 
registered  brolier-dealers  to  maintain 
certain  records  in  connection  with  their 
compliance  with  the  Rule's 
requirements  that  broker-dealers 
T—*"*****  poaaaasion  and  control  of  and 
segregate  customer  funds  and  securities. 
Commission  staff  estimates  that  the 
avenaa  numtwr  of  hours  necaaaary  for 
each  broker-dealer  to  make  the  required 
computatkma  pursuant  to  the  Rule  is  2.5 
hou^^per  reaponse.  In  order  to 
demonstrate  compliance  with  the  Rule, 
•ppraodaaateiy  326  broker-dealers 
aaam  to  make  a  weekly  computation 
and  127  broker-dealers  choose  to  make 
a  monthly  computation.  Accordingly, 
the  total  is  approximately  48.290  hoiun 
annually  for  all  btokar-dealers.  based 
upon  past  submiaalons.  The  average  cost 
per  hour  is  approximately  $60. 
Consequently,  the  staff  estimates  that 
the  total  cost  of  compliance  with  the 
Rule  for  all  broker-dealers  is  $2,897,400. 

The  retention  period  for  the 
recordkeeping  requirement  under  the 
Rule  is  three  yman  following  the  date  of 
a  report  prepifad  pursuant  to  the  rule. 
The  recordliieeping  requirement  under 
the  Rule  is  mandatory  to  assist  the 
Commission  with  monitoring  broker- 
dealers  and  ensuring  compliance  with 
the  Rule.  The  information  collected 
under  this  Rule  is  kept  confidential  to 
the  extent  permitted  by  the  Freedom  of 
Information  Act  and  any  other 
applicable  law.  Please  note  tiiat  an 
■pncy  may  not  conduct  or  sponsor,  and 
a  panon  is  not  required  to  respond  to, 
a  collection  of  information  unleas  it 
displays  a  oirrentiy  valid  control 
number. 

Written  comments  regarding  tiie 
above  information  should  be  dlfactad  to 
the  following  persons;  (i)  Desk  Officer 
for  the  Securities  and  (exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Room  3208. 
New  Executive  OfRce  Building. 
Washington.  DC.  20503:  and  (ii) 
Michael  E.  Bartell.  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N  W.. 
Washington,  D.C.  20549.  CommenU 


must  be  submitted  to  OMB  within  30  ^ 
days  of  this  notice. 

Dated:  December  IS.  1907. 
Margaret  H.  McFarlaad. 
Deputy  Secretary. 
IFR  Doc  97-33S«e  Filed  12-23-«7:  8:45  am) 
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No. 


Msrrill  Lynch  4  Co^  Inc.  •!  wLi  Nolle* 
of  Appllcallon 

December  19. 1997. 

AOCNCV:  Securities  and  Kxrhanga 

Commission  ("SEC"). 

ACnON:  Notice  of  application  for 

exemption  under  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  from  section  15(a)  of  the  Act 

Summary  of  Application:  Applicants 
an  order  to  permit  the 
implementation,  without  shareholder 
approval,  of  new  invaatniant  advisory  or 
suD-odvisory  uraaoMBla  (^ew 
A^aaaMBta")  aatwai  Mercury  Asset 
Managamaat  lataniatlonal  Limited 
("MAM  International")  and  Mercury 
Asset  Management  International 
Channel  Islands  Ltd.  ("MAM  Channel 
Islands")  (collectively,  the  "Advisers") 
and  various  registered  investment 
companies  (each  a  "Fund"  and 
collectively,  the  "Funds")  in  connection 
with  the  acquisition  of  Mercury  Asset 
Management  Group  pic  ("Mercury")  by 
Merrill  Lynch  &  Co.,  Inc.  ("MerrUl 
Lynch").  The  order  would  cover  a 

Ciriod  of  up  to  1 50  days  following  the 
ter  of  the  date  on  which  the 
assignment  of  the  existing  investment 
advisory  contracts  is  deemed  to  have 
occurred  (i.e..  the  date  Merrill  Lynch  is 
deemed  to  control  the  issued  share 
capital  of  Mercury  (the  "Assignment 
Date"))  or  the  date  upon  which  the 
requested  order  is  issued  (but  in  no 
event  later  than  )uly  15.  1998)  (the 
"Interim  Period").  The  order  also  would 
permit  the  Advisers  to  receive  ail  fees 
earned  under  the  New  Agreements 
during  the  Interim  Period  following 
sharekoMar  approval. 

Applicants:  Merrill  Lynch,  Mercury, 
and  the  Advisers. 

Filing  Datn:  The  application  was 
filed  on  December  10, 1997.  Applicants 
have  agreed  to  file  an  amendment 
during  the  notice  period,  the  substance 
of  which  is  included  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  panting  the  application  will  be 
unless  the  SEC  ordws  a  hearing. 


Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
■alL  Haaring  requests  should  be 
raeaivad  by  the  SEC  by  5:30  p.m.  on 
January  9, 1998.  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
«vriting  to  the  SEC's  Secretary. 
iUXWtCSSCT:  Secretary.  SEC.  450  Fifth 
Street.  N.W.,  Washington.  DC.  20549. 
Applicants:  Merrill  Lynch,  World 
Financial  Center,  North  Tower.  250 
Vesey  Street,  New  York,  New  York 
10281-1318;  Mercury  and  MAM 
International.  33  King  William  Street, 
London.  England  BC4R  9AS;  MAM 
Channel  Islands,  Forum  House, 
Granville  Street.  St.  Helier.  )ersey 
JE48RL,  Channel  Islands 
FOR  FURTHER  MFORMATION  CONTACT: 
John  K.  Forst.  Attorney  Advisor,  at  (202) 
942-0569.  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 
tUPPlBefTARY  MRMMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch.  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549 
(tel.  202-942-8090). 

Applicant's  Representations 

1.  Merrill  Lynch,  through  its 
subsidiaries,  provides  Investment, 
financing,  insurance,  and  related 
services  on  a  global  basis.  Mercury,  a 
holding  company  whose  shares  are 
listed  on  the  London  Stock  Exchange, 
providea  investment  and  related 
services  through  its  subsidiaries  on  a 
global  basis.  The  Advisers  are 
investment  advisers  registered  under  the 
Investment  Advisers  Act  of  1940.  MAM 
International  provides  discretionary 
international  investment  portfolio 
management  services  to  individual  and 
institutional  clients.  MAM  International 
provides  investment  advice  to  its 
wholly-owned  subsidiary,  MAM 
Channel  Islands.  MAM  Channel  Islands 
acts  as  investment  adviser  and  MAM 
International  acts  as  sub-adviser  for  The 
Europe  Fund,  Inc.  and  The  United 
Kingdom  Fund  Inc.,  each  a  management 
investment  company  registered  under 
the  Act.  MAM  International  also  acts  as 
investment  sub-adviser  to  the  Global 
Bond  Series  of  Fortis  Series  Fund.  Inc., 
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a  management  investment  company 
registeiied  under  the  Act. 

2.  On  November  19, 1997.  the  boards 
of  directors  of  Merrill  Lynch  and 
Mercury  announced  that  they  had 
agreed  on  the  terms  of  a  recommended 
cash  offer  (the  "Offer")  under  which 
Merrill  Lynch,  through  its  newly- formed 
wholly-owned  subsidiary,  ML  Invest 
pic.  would  seek  to  acquire  all  of  the 
issued  share  capital  of  Mercury  (the 
"Transaction").  Applicants  state  that, 
upon  completion  of  the  Transaction,  it 
is  intended  that  Mercury  will  be 
combined  with  the  worldwide 
institutional  business  of  Merrill  Lynch 
Asset  Management,  L.P.  and  Fund  Asset 
Management.  L.P.,  which  are  both 
owned  and  controlled  by  Merrill  Lynch, 
to  form  Merrill  Lynch  Mercury  Asset 
Management.  Applicants  expect  that  all 
conditions  to  the  Offer,  including 
receipt  of  all  necessary  regulatory 
approvals,  will  be  fulfilled  by  or  after 
late  December  1997. 

3.  Applicants  state  that  the 
Transaction  could  be  deemed  to  result 
in  an  assignment  of  the  existing 
advisory  and  sub-advisory  contracts 
between  the  Fimds  and  the  Advisers 
(the  "Existing  Agreements")  and,  thus, 
their  automatic  termination.  Applicants 
request  an  exemption  to  permit 
implementation,  prior  to  obtaining 
shareholder  approval,  of  the  New 
Agreements.  'The  requested  exemption 
will  cover  the  Interim  Period  of  not 
more  than  150  days  beginning  on  the 
later  of  the  Assignment  Date  or  the  date 
of  the  issuance  of  the  requested  order 
and  continuing,  in  respect  of  each  Fund, 
through  the  date  on  which  each  New 
Agreement  is  approved  or  disapproved 
by  the  respective  Fund's  shareholders, 
but  in  no  event  after  July  15.  1998. 
Applicants  represent  that,  during  the 
Interim  Period,  the  New  Agreements 
will  contain  identical  terms  and 
conditions  as  the  Existing  Agreements, 
except  in  each  case  for  the  names  of  the 
parties,  effective  dates,  termination 
dates,  and  the  escrow  provisions. 

4.  On  December  11. 1997.  the  board 
of  directors  of  each  Fund  (the  "Board") 
met.  in  accordance  with  section  15(c)  of 
the  Act,  so  that  they  could  evaluate 
whether  the  terms  of  the  New 
Agreements,  including  the  escrow 
provisions,  are  in  the  best  interests  of 
the  Fimds  and  their  shareholders.  Each 
of  the  Boards  voted  to  approve  the  New 
Agreements  in  accordance  with  section 
15(c). 

5.  Applicants  submit  that  it  will  not 
be  possible  to  obtain  shareholder 
approval  of  New  Agreements  in 
accordance  %vith  section  15(a)  of  the  Act 
prior  to  the  Assignment  Date. 
Applicants  state  the  each  Fund  will 


promptiy  schedule  a  meeting  of 
shareholders  to  vote  on  the  approval  of 
the  New  Agreements  to  be  held  within 
150  days  after  the  commencement  of  the 
Interim  Period,  but  in  no  event  later 
than  July  15, 1998. 

6.  Applicants  also  request  an 
exemption  to  permit  the  Advisers  to 
receive  from  each  Fund  all  fees  earned 
under  the  New  Agreements  during  the 
Interim  Period,  if  an  to  the  extent  the 
New  Agreements  are  approved  by  the 
shareholders  of  each  Fund.  >  Applicants 
state  that  the  fees  to  be  paid  during  the 
Interim  Period  will  not  be  greater  than 
the  fees  currentiy  paid  by  the  Funds. 

7.  Applicants  propose  to  enter  into 
escrow  arrangements  with  an 
unaffiliated  financial  institution  (the 
"Escrow  Agent").  The  advisory  fees 
payable  by  the  Funds  under  the  New 
Agreements  during  the  Interim  Period 
will  be  paid  into  an  interest-bearing 
escrow  account  The  Escrow  Agent  will 
pay  the  amounts  in  the  escrow  account 
(including  interest)  to  the  Advisers  only 
after  the  New  Agreements  are  approved 
by  the  shareholders  of  the  relevant  Fund 
in  accordance  with  section  15(a)  of  the 
Act  If  shareholder  approval  is  not 
given,  the  Escrow  Agmt  will  return  the 
mone)rs  to  the  appropriate  Fund.  Before 
any  such  release  is  made,  the  Boards 
will  be  notified. 

Applicants'  Lagal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  is  imlawful  for 
any  person  to  serve  as  an  investment 
adviser  to  a  registered  investment 
company,  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  a  majority  of  the  outstanding 
voting  securities  of  the  investment 
company.  Section  15(a)  further  requires 
that  the  written  contract  provide  for  its 
automatic  termination  in  the  event  of  its 
"assignment"  Section  2(a)(4)  of  the  Act 
defines  the  term  "assignment"  to 
include  any  direct  or  indirect  transfer  of 
an  investment  advisory  contract  by  the 
assignor  or  a  controlling  block  of  the 
assignor's  outstanding  voting  securities 
by  a  security  holder  of  the  assignor. 

2.  Applicants  state  that  it  is  possible 
that  Merrill  Lynch  may  be  deemed  to 
have  obtained  control  of  more  than  25% 


of  the  voting  securities  of  Mercury  as 
early  as  mid-December.  Applicants  state 
that  they  are  concerned  that  if  an 
assignment  does  exist,  the  Existing 
Agreements  will  terminate  by  their 


>  ApplicanU  state  that  if  the  Assignment  Date 
precedes  issuance  of  the  requested  order,  the 
advisers  will  continue  to  serve  as  investment 
advisers  after  the  Assignment  Date  (and  prior  to  the 
issuance  of  the  order)  in  a  manner  consistent  with 
their  fiduciary  duty  to  continue  to  provide  advisory 
services  to  the  Funds  even  though  approval  of  the 
new  arrangements  has  not  yet  been  secured  from 
the  Funds'  shareholders.  Applicants  also  state  that 
the  Funds  may  be  required  to  pay,  with  respect  to 
the  period  until  receipt  of  the  order,  no  more  than 
the  actual  out-of-pocket  cost  to  the  Adviser*  for 
providing  advisory  services. 


term^ 
a.Ruli 


3.  Rule  158-4  provides,  in  pertinent 
part,  that  if  an  investment  advisory 
contract  with  a  roistered  investment 
company  is  terminated  by  an 
assignment,  the  adviser  may  continue  to 
serve  for  120  days  imder  a  vmtten 
contract  that  has  not  been  approved  by 
the  company's  shareholders,  provided 
that  (as)  the  new  contract  is  approved  by 
the  company's  board  of  directors 
(including  a  majority  of  the  non- 
interested  directors);  (b)  the 
compensation  to  be  paid  under  the  new 
contract  does  not  exceed  the 
compensation  that  would  have  been 
paid  under  the  contract  most  recentiy 
approved  by  the  company's 
shareholders;  and  (c)  neither  the  adviser 
not  any  controlling  person  of  the  adviser 
"direcUy  or  indirectiy  receive  money  or 
other  benefit"  in  connection  with  the 
assignment  Applicants  state  that 
because  MerriU  L3mch,  Mercury  and/or 
the  Advisers  may  be  deemed  to  receive 
a  benefit  in  connection  with  the 
Transaction,  there  is  a  question  as  to 
applicants'  ability  to  rely  on  rule  15a- 
4.  However,  applicants  submit  that 
granting  the  requested  exemption  would 
be  within  the  spirit  of  rule  l5a-4. 

4.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
this  standard. 

5.  Applicantsjiote  that  the  terms  and 
tiie  timing  of  the  Transaction  were 
determined  by  Merrill  Lynch  and 
Mercury  in  response  to  a  number  of 
factors  beyond  to  scope  of  the  Act  and 
substantially  unrelated  to  the  Fimds  or 
the  Advisers.  Applicants  state  that  it  is   -^ 
not  possible  for  the  Funds  to  obtain 
shareholder  approval  of  the  New 
Agreements  prior  to  the  Assignment 
Date.  Applicants  submit  that  the  Boards 
have  approved  the  New  Agreements. 

and  the  shareholders  of  the  Funds  will 
be  further  protected  by  the 
establishment  of  the  escrow  account 
described  in  the  application. 

6.  Applicants  submit  that  the 
Advisers  will  take  all  appropriate  steps 
to  ensure  that  the  scope  and  quality  of 
advisory  and  other  services  provided  to 
the  Fimds  during  the  Interim  Period 
will  be  at  least  equivalent  to  the  scope 
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and  quality  of  servicaa  previoualy 
provided.  During  the  Interim  Period,  the 
Advisers  would  operate  under  the  New 
Agreements,  whicn  would  have  the 
■■BM  iKBia  and  ooaditions  ■•  the 
respecUw  Bidstiag  Agiaamauu.  m^pt 
for  the  effective  dates,  termination  dates 
and  escrow  provisions.  Applicants 
believe  that  the  level  of  service  provided 
by  the  Advisers  wrill  tmaaka  the  same 
under  the  New  Agree—rts  as  under  the 
existing  ones. 

7.  Applicants  believe  that  the  beat 
interests  of  shareholders  of  the  Funds 
would  be  served  by  allowing  for  the 
implementation  of  the  New  Agreements 
during  the  Interim  Period.  Applicants 
state  that  allowing  the  implementation 
of  the  New  Agreements  will  ensure  that 
there  will  be  no  dianiption  to  the 
investment  piogiam  uid  the  delivery  of 
related  services  to  the  Funds  because 
the  personnel  that  provide  such  services 
to  the  Funds  will  remain  substantially 
the  same  as  before  the  Transaction. 

AppUcaats'  Conditioas 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  the  application  that: 

1 .  The  New  Agreements  to  be 
implemented  following  the 
commencement  of  the  Interim  Period 
will  have  the  same  terms  and  conditions 
as  the  respective  Existing  Agreements. 
except  Ibr  the  effective  dales, 
tennlnation  dates,  and  escrow 
provisions. 

2.  Fees  psysble  to  the  Advisers  by  the 
Funds  for  the  period  cove«ed  by  the 
order  will  be  maintained  during  the 
lalsrim  Period  in  an  interest-bearing 
eecrow  account,  and  will  be  paid  (1)  to 
the  Advisers  after  the  requisite  approval 
bv  shareholders  is  obtained,  or  (b)  in  the 
absence  of  such  approval,  to  the 
relevant  Fund. 

3.  Each  Fund  will  promptly  schedule 
a  meeting  of  shareholders  to  vote  on 
approval  of  the  New  Agreements  to  be 
held  within  150  deys  after  the 
commencement  of  the  Interim  Period, 
but  in  no  event  later  than  July  15.  1998. 

4.  Merrill  Lynch  and/or  Mercury  %viU 
pay  the  costs  of  preparing  and  filing  the 
application  and  the  coals  relating  to  the 
solicitation  of  approval  of  the  Funds' 
shareholders  of  the  New  Agreements. 

5.  The  Advisers  will  tal^e  all 
appropriate  steps  to  ensure  that  the 
scope  and  qnality  of  advisory  and  other 
services  provided  to  the  Funds  during 
the  Interim  Period  will  be  at  least 
equivalent,  in  the  judgment  of  the 
respective  Boerds.  including  a  majority 
of  the  directors  who  are  not  "interested 
penons"  of  the  Funds,  as  defined  in 
section  2(a)(19)  of  the  Act  (the 
"Disinterested  Directors"),  to  the  scope 


and  quality  of  services  previously 
provided.  In  the  event  of  any  material 
^^'f'^  in  the  personnel  providing 
sarrioes  pursuant  to  the  advisory 
agreements,  the  Advisers  will  apprise 
and  consult  with  the  Boards  of  the 
affected  Funds  in  order  to  assure  that 
the  Boards,  including  a  majority  of  the 
Disinterested  Directors,  are  satisfied  that 
the  services  provided  will  not  be 
diminished  in  scope  or  quality. 

For  the  Conunisaion.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mar^fvl  H.  McFarlaad. 
Dtputy  Secretary. 

IFR  Doc.  97-33595  Piled  12-23-97;  8:45  am) 
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Margaret  H.  McFarUnd. 

Deputy  Secretary. 
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Self-ftogulalory  Organizations;  Notica 
of  Rilng  and  Order  Qrantlr>g  Immediate 
Effectiveneaa  of  Propoaed  Rule 
Change  k>y  American  Stock  Exchange, 
incorporeted  Relating  to  the  Uating  of 
Commodity  indexed  Prelarred  or  Debt 
8ecuritl«« 


17. 1997. 

Nolloe  of  Correctione 

On  December  4.  1997  the  Seciiritias 
and  Exchange  Commission  ("SEC"  or 
"Commission")  issued  a  notice  of  filing 
and  order  granting  immediate 
efiectiveness  of  proposed  rule  diange  by 
the  American  Stock  Exchange, 
Incorporated  ("Amex")  relating  to  the 
listing  of  eommodity  indexed  preferred 
or  debt  securities  *  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934.  as  amended  ("Act").'  and 
paragraph  (e)(e)  of  Rule  19b-4  under  the 
Act.'  The  following  sentence  should  be 
deleted  from  the  first  paragraph  of 
Section  A — Self-Regulatory 
Organi*ation'$  Stateawnt  of  the  Purpoee 
of,  and  Statutory  Basis  for.  the  Propoeed 
Rule  Change:  "|T|he  Exchange  also  will 
require  tliat  the  issuer  have  a  minimum 
tangible  net  worth  of  $150  million." 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursaunt  to  delegated 
authority.* 


•  SKuribM  BsdMi«s  Act  Rslsai 

mNoi  34-39402 

(DacMntMT  4.  1997)  e2  fK  S94SS  (I 

liriBibii  12, 

1997). 

>1SU.S.C7SMbXl|. 
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Salf-Regulatory  Organizationa;  MBS 
Clearing  Corporation;  Notice  of  Rling 
and  Immediate  Effecthrenees  of 
Propooad  Rule  Change  Relating  to  the 
Electronic  Pool  Notification  Service'a 
Fee  Schedule 

December  IS,  1997. 

Pursuant  to  Section  19(b)(1)'  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
October  22.  1997.  the  MBS  Clearing 
CorporaUon  ("MBSOC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
rhanm  as  described  in  Items  I,  D.  and 
m  below,  which  items  have  been 
prepared  primarily  by  MBSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persona  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Rule  Change 

The  text  of  the  proposed  rule  change 
oonsists  of  modifications  to  the 
Electronic  Pool  NotificaUon  ("EPN") 
schedule  of  charges,  which  is  attached 
as  Exhibit  A  to  the  filing. 

n.  Self-Regulatory  Organixation's 
Statement  of  the  Purpose  o(,  and 
Statutory  Basis  for,  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission, 
MBSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MBSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization't 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

MBSCC  currently  assesses  message 
processing  fees  as  reflected  in  the  EPN 
Schedule  of  Charges.  MBSCC  assesses 


<  IS  U.S  C  7Sa(bXl). 
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"On  Send"  iaes  of  S.25/millJon  cuirent 
face  from  8KM)  a.m.  to  1:00  p.m.  and 
$1.25/nuUion  current  face  from  3:00 
p.m.  to  5:00  p.m.  MBSCC  also  assesses 
a  message  processing  "On  Receive"  fee 
of  S.50/million  current  face  8:00  a.m.  to 
l.-OO  p.m.  MBSCC  does  not  charge  a 
message  processing  On  Receive  fee  from 
3:00  p.m.  to  5:00. 

On  occasion,  MBSOC  may  open  the 
EPN  service  before  SKM  a.m.  or  close  it 
after  5:00  p  jn.  to  accommodate  the 
processing  needs  of  its  participants.3 
When  this  happens,  MBSCC  does  not 
charge  higher  fees  for  the  additional 
usage.  The  proposed  rule  change 
codifies  this  practice  by  amending  the 
EPN  Schedule  of  Charges  to  reflect  that 
the  "On  Send"  fee  will  be  $.25/million 
from  the  opening  of  business  to  1:00 
p.m.  and  $1.25/niillion  from  3:00  p.m. 
to  the  close  of  business.  The  propoeed 
rule  change  also  amends  fees  to  r^ect 
that  the  EPN  "On  Receive"  fee  will  be 
S.50/million  from  the  opening  of 
business  to  1:00  p.m.  and  no  charges 
from  3:00  pan.  to  the  close  of  business. 
As  a  result,  MBSCC's  schedule  of 
charges  now  reflects  that  message 
processing  fees  will  not  be  altered  when 
the  normal  hours  of  operation  for  the 
EPN  service  are  extended.  MBSOC 
believes  that  the  proposed  rule  change 
is  consistent  with  the  requirements  of 
Section  1 7A  of  the  Act  *  and  the  rules 
and  regulations  thereunder  because  it 
will  promote  the  prompt  and  accurate 
clearance  and  settlement  of  seciuities 
transactions. 

(B)  Self-Regulatory  Organizatimt'e 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  have  been 
solicited  or  received.  MBSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  MBSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act »  and  pursuant 
to  Rule  19b-4(e)(l)e  promulgated 


thereunder  because  the  proposal 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  existing  MBSCC  rules. 
At  any  time  within  sixty  days  of  the 
filing  of  such  nde  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protecticm  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  SolkatatiiM  of  Coouneafe 

Interested  persons  are  invited  to 
sulunit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  sulunissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securides  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  die 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  personrbther  *lm»? 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MBSCC.  All  submissions 
should  refer  to  File  No.  SR-MBSCC-97- 
08  and  should  be  submitted  by  January 
14, 1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  Mc^arland, 

Deputy  Secretary. 

[FR  Doc.  97-33527  Filed  12-23-^7;  8:45  am] 
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■  17, 1997. 

Pursuant  to  Section  19(bXl)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act").!  and  Rule  19h-4  theraundsr.> 
notif»  is  hereby  given  that  on  December 
8. 1997.  the  Na^onal  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  D 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organizatkm's 
Statement  of  die  Terms  of  Sohslanoe  ef 
the  Propoeed  Rule  Change 

NASD  Regulatory  is  herewith  filing  a 
proposed  rule  change  to  extend  for  six 
months  the  pilot  injunctive  relief  rule. 
Rule  10335  (formerly  Section  47)  of  the 
Code  of  Arbitration  Procedure  ("Code"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  ot  and 
Statutory  Basis  for.  the  Propoeed  Rufe 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  mle  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  ID  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  Regulation's  injunctive  relief 
rule.  Rule  10335  of  the  Code,  provides 
a  procedure  for  obtaining  injunctive 
relief  in  arbitration  and  for  expediting 
proceedings  for  injunctive  relief  in 


'17  CFR  2(X).30-3(a)(12). 
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intra-industry  diaputM.  Rule  10335  took 
effect  on  January  3, 1996.  for  a  one-year 
pilot  period.  The  initial  pilot  period  waa 
•ubeequently  extended  on  January  3, 
1997  for  anc^har  jrear  in  order  to  permit 
NASD  Regulation'a  Office  of  Dispute 
Reaolution  to  gain  additional  experience 
with  the  rule  before  determining 
whether  the  rule  should  be  made 
permanent,  the  pilot  pariod  should  be 
extended,  or  the  rula  ahould  be 
permitted  to  terminate  by  its  tenns.' 

In  September  1997.  the  NASD 
published  a  Notice  to  Members  (97-59) 
requesting  comment  on  the  rule.*  At 
that  time,  approximately  433  cases  had 
been  filed  in  which  injunctive  relief  was 
sought  pursuant  to  the  rule.  The  average 
number  of  days  between  filing  and  the 
arbitrator's  initial  injunctive  relief  order 
was  approximately  7.5  days.  The 
majority  of  caaet  in  which  injunctive 
relief  was  sought  Involved  fsociated 
persons  leaving  one  firm  for  another.  In 
most  but  not  all  cases,  ttie  associated 
person's  former  firm  was  the  petitioner. 
The  Notice  to  Members  sought  comment 
on  how  the  injunctive  relief  and 
expedited  proceedings  worli  and  how 
tlwy  could  be  improved,  and  identified 
nMSS  than  twenty  specific  questions 
basad  on  previous  comments  received 
from  users  of  the  rule.  The  comment 
period  cloaed  on  October  31. 1997.  The 
NASD  haa  received  19  comment  letters 
in  raaponse  to  the  Notice  to  Members.* 

On  tlie  basis  of  NASD  Regulation's 
experience  and  the  comments  of  the 
participants.  NASD  Regulation  believea 
that  the  procedures  set  forth  in  Rule 
10335  represent  a  significant 
improvement  to  the  procedures  for 
resolving  intra-industry  dispulSS. 
However,  NASD  Regulation  also 
believes  that  additional  time  is 
necessary  to  adequately  review  the 
comments  received  about  the  rule  and 
to  evaluate  how  the  Rule  could  be 
improved  to  meet  the  needs  of  the 
participants  more  effectively. 

Accordingly.  NASD  Regulation  is 
propoaing  to  extend  the  injunctive  relief 
Rule  as  a  pilot  program  for  another  six 
months.  During  the  next  six  montiis 
NASD  Regulation  will  review  the 
comments  received  in  response  to 
Notice  to  Members  97-59.  as  well  as 
comments  from  arbitrators  and  NASD 
employees  who  have  had  experience 
with  the  application  of  the  rule,  and 
will  develop  modifications  or 


*Sm  S«niritiM  Exchw^  Act  RatMM  No.  Saoea 
(Dtcmabm  20. 1906).  SI  FR  aaaoe  (DtcmJtm  30. 
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interpretations  of  the  Rule  in  raaponse 
thereto. 

The  NASD  requests  the  Commission 
to  find  good  cause,  pursuant  to  Section 
19(b)(2)  of  the  Act.  for  approving  the 
propoaed  rule  change  prior  to  the 
thirtieth  day  after  publication  in  the 
Federal  lagislsr.  Rule  10335  expires  by 
its  terms  on  January  3,  1998.  As 
discussed  above,  NASD  Regulation 
believes  that  Rule  10335  represents  a 
significant  improvement  to  tlie 
procedures  for  reaolvlng  intra-industry 
disputes,  and  that  an  extension  will 
permit  more  careful  consideration  of 
modifications  in  response  to  comments. 
Accordingly,  NASD  Regulation  believes 
that  it  is  in  the  interest  of  users  of  Rule 
10335  for  the  procedures  to  remain  in 
effect  without  interruption. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
propoaed  rule  change  is  consistent  with 
the  provisions  of  Section  lSA(bM6)  of 
the  Act  ^  in  that  extending  the 
effectiveness  of  the  injunctive  relief  , 
procedures  will  serve  the  public  interest 
by  enhancing  the  satisfaction  with  the 
arbitration  proceas  afforded  by 
exfMditious  resolution  of  certain 
disputes. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  impoae  any 
burden  on  competition. 

C.  Self-Regulatory  Organization'* 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  wrritten  comments  were  either 
solicited  or  received. 

m.  SoUdUtion  ofCoMMnIs 

Interested  persons  are  invited  to 
submit  written  data,  views  and 

concerning  the  foregoing, 
malung  written  submissions 
should  file  six  copies  thereof  «vith  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wrritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  tvith  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 


the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-«7  and  should  be 
submitted  l^  January  14. 1998. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Piopoaad  Rule  Change 

The  C]ommission  finds  that  the 
proposed  rule  change  to  extend  the  pilot 
injunctive  relief  rule  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  particularly  with  Section 
15A(bK6)  of  the  Act.'  Rule  10335  is 
intended  to  provide  a  pilot  system 
within  the  NASD  arbitration  forum  to 
proceaa  requests  for  temporary 
injuiactive  relief.  The  Rule  is  intended 
principally  to  facilitate  the  disposition 
of  employment  disputes  and  related 
disputes  concerning  whether  registered 
representatives  who  move  to  other  firms 
may  tnuufer  their  accounts  to  their  new 
firms.  The  Commission  finds  it  is 
appropriate  to  extend  the  pilot  for  six 
months.  During  that  time  the  NASD 
Regulation  will  be  able  to  evaluate  die 
success  of  the  Rule,  to  adequately 
review  the  comments  received,  and  to 
determine  whether  to  extend  the  pilot 
further  or  make  the  Rule  permanent 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Roister.  The 
Commission  believes  that  accelerated 
approval  of  the  proposal  is  appropriate 
because  members  will  continue  to  have 
the  benefit  of  injunctive  relief  in 
arbitration  without  interruption.  The 
Rule  was  previously  available  through 
the  pilot  and  the  Commission  is 
extending  the  pilot  for  only  six  months. 
The  Commission  believes,  therefore, 
that  granting  accelerated  approval  of  the 
proposed  rule  change  is  consistent  with 
Section  ISA  of  the  Act 

/( IS  therefore  ordered,  pursuant  to 
Section  19(b)(2)"  that  the  proposed  rule 
change  (SR-NASD-97-87)  is  hereby 
approved  on  an  accelerated  basis  for  a 
six-month  pilot  basis,  through  July  3. 
1998. 

For  the  Commission,  by  tlie  Division  of 
Market  Regulation,  pursuant  to  delegated 
autiiority.* 


•isu.S.C7ao-3. 
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Margaret  H.  McFarland. 

Deputy  Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Halaass  No.  34-39460;  International  Seriea 
naleaae  No.  1109;  File  No.  SR-PI)lx-97-22) 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change, 
as  Amended,  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  Nos.  2  and  3  to  the 
Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc., 
Relating  to  the  Trading  of  Customized 
Foreign  Currency  Options  on  ttie 
Mexican  Peso 

December  17, 1997. 
L  Introduction 

On  May  2, 1997,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Fhlx"  or 
"Exchange")  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,^  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
to  amend  its  rules  to  accommodate  the 
trading  of  customized  foreign  currency 
options  ("FCOs")  on  the  Mexican  peso.3 
On  May  21, 1997,  the  Phlx  submitted  to 
the  Commission  Amendment  No.  1  to 
the  proposal.*  Notice  of  the  proposal 
was  published  for  comment  and 
appeared  in  the  Federal  Register  on 
May  30, 1997.5  On  July  15, 1997,  the 
Phlx  submitted  to  the  Commission 
Amendment  No.  2  to  the  proposal."  On 


'  15  U.S.C  7e8(bXl). 

'17CFR240.19l>-«. 

^Ciutomized  F(X>t  provide  invmlon  «nth  the 
ability,  within  (pacified  limits,  to  trade  FGO*  «vith 
customized  strike  prices,  cross-rate  rcOs  on  any 
two  approved  currencies,  and  FCOs  where  the  U.S. 
dollar  is  the  underlying  currency.  In  addition.  FCO 
participants  may  express  quotes  for  customized 
FCXJs  as  a  percentag<B  of  the  underlying  currency. 
in  addition  to  quoting  in  terms  of  the  l>ase  currency 
per  unit  of  the  underlying  currency.  See  Securities 
Exchange  Act  Release  No.  34925  (November  1, 
1994).  59  FR  55720  (November  8.  1995)  ("Release 
No.  34-34925"). 

*  In  Amendment  No.  1.  the  Phlx  clarified  tlie 
contract  specifications  for  the  U.S.  dollar/Mexican 
Peso  contract,  the  inverse  contract  (Mexican  Peso/ 
U.S.  dollar),  and  the  Canadian  dollar  cross-rates,  as 
described  more  fully  herein.  See  Letter  from 
NandiU  Yagnik.  Phlx.  to  Margaret  Blake,  Office  of 
Market  Supervision  ( "OMS"),  Divuion  of  Market 
Regulation  ("Market  Regulation").  Commission, 
dated  May  21,  1997. 

*  See  Securitie*  Exchange  Act  Release  No.  38667 
(May  22.  1997).  62  Fit  29385. 

•In  Amendment  No.  2,  the  Phlx  proposes  to  set 
the  position  limit  for  the  Mexican  Peso  at  100,(XX) 
contracts.  See  I^etter  from  NandiU  Yagnik.  Phlx,  to 
Matgaxel  Blake.  OMS.  Market  Regulation. 


December  12. 1997,  the  Phlx  submitted 
to  the  Commission  Amendment  No.  3  to 
the  proposal.^  No  comment  letters  were 
received  on  the  proposed  rule  change. 
This  order  approves  the  Exchange's 
proposal,  as  amended. 

n.  Description  of  the  Proposal 

The  Phlx  proposes  to  amend  its  rules 
'  to  accommodate  the  trading  of 
customized  foreign  currency  options  on 
the  Mexican  peso.  Currently,  the  Phlx 
offers  listed  FCOs  on  the  British  pound, 
French  franc,  Swiss  franc,  Japanese  yen, 
Canadian  dollar,  Australian  dollar, 
German  marie  and  the  European 
Currency  Unit.  Since  November  1994, 
the  Exchange  has  offered  the  ability  to 
trade  customized  contracts  on  all  of  the 
above  currencies  in  relation  to  the  U.S. 
dollar  or  in  relation  to  each  other.*  In 
1995,  the  Exchange  listed  for  trading 
customized  options  on  the  Italian  Lira 
and  the  Spanish  peseta."  The  Exchange 
is  proposing  to  list  and  trade 
customized  options  on  the  Mexican 
peso  pursuant  to  Phlx  Rule  1069.  The 
Exchange  is  requesting  approval  to  trade 
the  peso  only  against  Sie  U.S.  dollar  and 
the  Canadian  dollar.  In  making  this 
proposal,  the  Exchange  states  that  it 
wants  to  capitalize  upon  Mexico's 
position  near  the  forefront  of  the  world's 
emerging  markets,  as  well  as  the 
increased  activity  in  Mexican  equities 
and  derivative  securities  based  on 
Mexican  markets. 

Because  the  peso  would  only  trade  as 
a  customized  contract,  there  would  be 
no  continuously  quoted  series  of  peso 
contracts.  Phlx  Rule  1069(a)(1)  provides 
that  customized  options  contracts  may 
be  traded  on  any  approved  imderlying 
foreign  currency  pursuant  to  Phlx  Rule 
1009.  Therefore,  the  Exchange  proposes 
to  amend  Phlx  Rule  1009  to  add  the 
Mexican  peso  to  the  list  of  approved 
underlying  foreign  currencies.  Pursuant 
to  Phlx  Rule  1069(a)(1)(B),  users  would 
be  able  to  trade  ctistomized  contracts 


Commission,  dated  July  11, 1997  ("Amendment  No. 
2"). 

'In  Amendment  No.  3,  the  Phlx  proposes  to 
increase  the  proposed  customer  margin  for  FCXls  on 
the  Mexican  Peso  from  8%  to  17%.  Further,  the 
Phlx  states  that  the  margin  level  of  17%  will  remain 
in  effect  until  the  Phlx  receives  Commission 
approval  for  the  new  customer  margining  system 
which  will  be  filed  with  the  Commission  after  it  is 
approved  by  the  Phlx  Board  of  Directors.  If 
approved  by  the  Commission,  margin  for  options  on 
the  Mexican  peso  would  then  be  set  at  levels 
established  by  the  new  margining  system.  See  Letter 
from  NandiU  Yagnik.  Phlx,  to  John  Ayanian,  OMS. 
Market  Regulation,  Commission,  dated  December 
10. 1997. 

■  See  Securities  Exchange  Act  Release  No.  34925 
(November  1.  1994),  59  FR  55720  (November  8. 
1994). 

*  See  Securities  Exchange  Act  Release  No.  36255 
(September  20. 1995).  60  FR  50229  (September  28. 
1995). 


between  the  Mexican  peso  ("MXP")  and 
the  U.S.  dollar  ("USD")  in  U.S.  terms 
(USD/MXP),  or  as  an  inverse  contract 
(MXP/USD)  (i.e.,  the  trading  currency  is 
Mexican  pesos  and  the  underlying 
currency  is  U.S.  dollars).  The  contract 
size  for  the  customized  contracrt  in  U.S. 
terms  would  be  250,000  MXP.'"  The 
premium  will  be  .00001  USD  per  unit  or 
2.50  USD  for  an  option  contract  having 
a  unit  of  trading  of  250,000  MXP.  The 
contract  size  for  the  inverse  would  be 
50,000  USD.  The  premium  will  be  .0001 
MXP  per  unit  or  5.00  MXP  for  an  option 
contract  having  a  unit  of  trading  of 
50,000  USD. 

No  cross  rate  FCO  on  the  peso  will  be 
offered  at  this  time  except  for  the 
Mexican  peso  against  the  ranarfi^B 
dollar  ("CAD").  The  contract  size  for  the 
cross-rate  (CAD/MXP)  would  be  250.000 
MXP.  The  premium  will  be  .00001  CAD 
per  imit  or  2.50  CAD  for  an  option 
contract  having  a  unit  of  trading  of 
250.000  MXP.  The  contract  size  for  the 
cross-rate  (MXP/CAD)  would  be  50,000 
CAD.  The  premium  will  be  .0001  MXP 
per  unit  or  5.00  MXP  for  an  option 
contract  having  a  unit  of  tradhig  of 
50,000  CAD. 

Consistent  with  Exchange  Rule 
1069(j),  no  quote  spread  parameters  will 
apply  to  these  contracts.  The  Exchange 
also  proposes  to  amend  Rules  1033  and 
1034  to  explain  how  premiiuns  will  be 
quoted  and  what  the  minimnin 
fractional  change  will  be  for  USD/MXP. 

The  Exchange  proposes  to  apply 
customer  margin  "add-on"  percentage 
of  17%  for  customized  MXP  cxtntracrts." 
In  no  event  will  the  Exchange  reduce 
the  margin  levels  for  customized  FCOs 
involving  the  peso  below  the  17%  level 
without  the  prior  approval  of  the 
Commission  pursuant  to  Section  19(b) 
of  the  Ac:t  Whenever  the  customer 
margin  levels  for  customized  FCOs  on 
the  peso  are  changed,  the  Exchange  mil 
promptly  notify  the  Exchange's 
memberahip  and  the  public.  The 
Exchange  represents  that  this  margin 
level  covers  at  least  99%  of  all  five  day 
price  movements  over  the  last  three 
yeara.'2 

As  with  customized  FCOs  currratly 
being  listed  by  the  Plilx.  The  Options 


"■  Based  on  an  exchange  rate  of  8. 1070  Mexican 
pesoAJ.S.  dollars  on  December  9,  1997,  as 
published  in  The  Walt  Street  loumal,  this  would 
correspond  to  an  opening  position  for  a  Mexican 
peso  FCX)  transaction  (i.e.,  100  contracU)  valued  at 
approximately  $3,0e3.0(X). 

'*  For  these  purposes,  "add-on"  is  the  percentage 
of  the  current  market  value  of  the  currency  a 
Customized  FCO  that  the  holder  of  a  "short" 
position  must  pay  in  addition  to  the  current  market 
value  of  each  Customized  FCO.  The  17%  add-on 
applies  to  both  initial  and  maintenance  margin 
positions  in  Mexican  peso  options. 

"  See  Amendment  No.  3,  supra  note  7. 
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I  Corporation  T'OCC')  «viU  daar 
I  all  trades  in  customized  POOs 
involving  the  peso.  Bacaiue  quotes  ia 
tbsae  options  will  not  be  continuously 
updated  or  otherwise  priced  by  the 
Phlx.  OCC  «vill  geaeiale  a  tlieoretical 
price  baaed  on  weprioea  and  quotes  of 
tlie  cnalaayBad  FOOa  and  the  closing 
value  of  the  relevant  nndsriying 
currency.  CXX  wdtt  use  this  price  to 
market  the  customised  PCO  contracts 
involving  the  peso  daily  and  to  calculate 
margin  requirements." 

Finding  and 

TIm  Commission  finds  that  the 
pvapoaad  rule  changa  la  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  sacuritiaa 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act.'*  First,  the  Commission  believes 
tliat  the  trading  of  listed  customized 
PCOi  on  the  peso  should  provide 
inveatora  with  a  hedging  and  risk 
tranaiiBr  vehicle  that  will  reflect  the 
overall  movement  of  the  peso  in  relation 
to  the  U.S.  dollar  and  the  Canadian 
dollar.  In  this  regard,  customized  FCOs 
on  the  peso  should  provide  investors 
with  an  efTicient  and  effective  means  of 
managing  risk  associated  with  the 
peso.'* 

Second,  customized  FCOs  on  the  peso 
will  trade  within  the  Exchange's 
existing  framework  for  customized 
FCOs,  unless  otherwise  amended 
herein,  which  the  Commission  has 
previously  found  to  adequately  address 
the  Commission's  regulatory  concerns.'" 
Specifically,  this  framework  includes, 
among  other  things,  rules  pertaining  to: 
obligations  of  specialists  and  registered 
options  traders  (Rule  1014);  position 
limits  (Rule  1001):'^  exercise  limits 
(Rule  1002):  bids  and  offers  (Rule  1033): 
minimum  fractional  changes  (Rule 
1034):  and  trading  rotations,  halts,  and 
suspensions  (Rule  1047).'" 

Inird,  the  Commission  believes  it  is 
reasonable  for  the  Phlx  to  set  a  position 


**T*i«|tlioiM  convanatioo  brtwean  Nandila 
Yagnik.  Phlx.  and  |ohn  Ayanian.  OMS.  Market 
Ragulalion.  Commiision.  un  Dacarobar  17.  1997. 

»«15US.C  78nbMS). 

**  In  approving  IhU  nil*.  Iha  CxMnmissiofl  no(aa 
that  it  ha*  coiwidawd  tha  propoaml  rule*  impact  on 
afficiancy.  compatition.  and  capital  formation.  IS 
U.S.C  7Sc<Q. 

••  Sua  Raiaaaa  No.  34-3492S.  supra  nola  3. 

"  Phlx  Rule  1001  Kcinarally  provide*  for  poailion 
limit*  of  2(X>.000  contract*  on  the  lama  tide  of  the 
markal  ralaliag  to  Iha  mbm  tntiigii  curraocy,  unkaa 
olharwiaa  notad  in  Iha  text  of  tha  nil*.  In 
Amendment  No.  2.  the  Phlx  propoaed  lower 
poailion  limit*  of  100.000  contract*  for  option*  on 
tha  Mexican  paao.  Sau  Phlx  Rule  1001.  commentary 
■05(b). 

MM. 


Umit  of  100.000  contracts  for  options  on 
the  Mexican  peeo  because  the  total  U.S. 
dollar  vahie  fmsition  limit  is  similar  to 
thoae  approved  for  li|i  Spaniah  peaatB 
and  the  Italian  lim.  Itar  aacunpla.  tha 
total  U.S.  dollar  valtie  poaitioo  hmit  for 
FCOs  on  the  Italian  lira  when  approved 
was  S3.096,000.000.*"  Currently,  the 
total  U.S.  dollar  vahie  poaition  limit  for 
FCOs  on  the  Mexican  peso  is 
approximately  S3 ,003.000 ,000.  ><> 
Additionally,  the  Commission  notes  that 
the  proposed  position  limit  of  100,000 
contracts  for  customized  FCOs 
(including  customized  cross-ratea  with 
the  Canadian  dollar)  involving  the 
Mexican  peso  impoaas  aaore  restrictive 
limiU  than  Phlx  Rnls  1001  would 
otherwise  provide.'* 

Fourth,  tne  Bxchangs  has  proposed 
adequate  customer  margin  requirements 
for  customized  PGOa  on  the  Mexican 
peso.  The  propwed  add-on  margin  (i.e., 
17%)  provides  sufficient  coverage  to 
account  for  historical  and  potential 
volatility  in  the  peao  in  relation  to  the 
U.S.  dollar.  Moreover,  customized  cross- 
rates  involving  the  peso  and  the 
Canadian  dollar  will  be  margined  at  the 
17%  margin  add-on  level.  As  a  result, 
the  Commission  believes  that  the 
propoaed  customer  margin  levels  will 
result  in  adequate  coverage  of  contract 
obligations  and  are  designed  to  reduce 
risks  arising  from  inadequate  margin 
levels  for  customized  FOOs  involving 
the  Mexican  peso. 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  2  and  3  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Regialai .  As  noted  above,  in 
propoaed  Amendment  No.  2,  the  Phlx 
sets  a  position  Umit  that,  in  total  U.S. 
dollar  value  tenns.  is  similar  to  position 
limits  approved  for  options  on  the 
Spanish  peseta  and  the  Italian  lira.  In 
addition,  the  Phlx's  proposal  to  set 
similar  position  limits  for  options  on  the 
Spanish  peseta  and  the  Italian  lira  was 
published  in  the  Federal  Register  for 
the  full  21-day  comment  period  without 
any  comments  being  received  by  the 
Commission. 

Second,  the  proposal  in  Amendment 
No.  3  to  increase  the  margin  level  for 
customized  FCOs  (including  customized 
cross-rates  with  the  Canadian  dollar) 


I  on  an  exchange  rata  of  1,1615  Italian 
lirm/U.S.  dollar  on  Auguat  23.  199S.  aa  ptiMiahnd  in 
The  (Vail  Street  Journal.  Baaad  on  •■  SM^eafs  nia 
of  1.7S3  lUlian  lira/US  dollar  on OMMBfawt. 
1997.  a*  puMiihed  in  The  Wall  .SUwl  JounMl.  Iha 
total  U.S.  dollar  value  poaition  limit  waa 
■pfWWriwtely  S2352.000.000. 

*Baaad  on  an  exchange  rata  of  8. 1070  Mexican 
fmotV.S.  dollar  on  December  9.  1987.  aa  pubiiahad 
!•  Tha  Wall  .Street  Journal. 

*•  See  (u^ira  note  17. 


involving  the  Mexican  peso  serves  an 
investor  protection  purpose  by  reducing 
the  risks  that  can  arise  from  inadequate 
margin  levels.  Additionally,  the 
Commission  notes  that  the  rhnny  get 
forth  in  Amendment  No.  3  impose  more 
restrictive  standards  than  those 
contained  in  the  original  proposal 
which  waa  publiahed  in  the  Fedaral 
lagialBr  for  the  full  21 -day  comment 
period  without  any  comments  being 
received  by  the  Commission. 

Accordingly,  the  Commission  believes 
that  Amendment  Nos.  2  and  3  are 
conaistant  with  Section  6(bX5)  of  the 
Act  and  that  good  cause  exists  to 
approve  these  amendments  on  an 
ilerated  1 


Interested  persons  are  invited  to 
submit  written  data,  views  and 
argumenta  concerning  Amendment  Noa. 
2  and  3.  Persons  making  written 
submiaaioiis  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  N.W..  Washington,  D.C  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  propoaed  rule 
change  thet  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offii:e  of  the  Phlx.  All  submissions 
should  refer  to  SR-Phlx-g7-22  and 
should  be  submitted  by  January  14. 
1998. 

n  it  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  (File  No.  SR- 
Phlx-97-22)  is  approved,  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margarat  H.  McFariaod. 

Deputy  Secretary. 

|FR  Ooc  97-33587  Filed  12-23-07:  8:45  am) 

sajJNacoM  8oio-ot-« 


*>  IS  VS.C  7aa(bN2). 

»  :  7  cm  200.30-3(aMl2). 
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SMALL  BUSINESS  ADMINISTRATION 

Region  iV,  North  Rorida  District, 
Jacltsonville,  Rorida;  Advisory  Council 
Meeting;  Public  Mseting 

The  U.S.  Small  Business 
Administration,  North  Florida  District 
Office,  Jacksonville,  Florida,  Advisory 
Council  will  hold  a  public  meeting  from 
12:00  p.m.  to  2:00  p.m.,  January  8, 1998, 
at  the  Latin- American  Club,  5110 
Lourcey  Road,  Jacksonville.  Florida,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Claudia  D.  Taylor,  U.S.  Small  Business 
Administration,  7825  Baymeadows 
Way.  Suite  100-^,  Jacksonville,  Florida 
32256-7504,  telephone  (904)  443-1933. 
Debra  SUimeo, 

Deputy  Associate  Administrator.  Ofpce  of 
Communications  &■  Public  Communications. 
(FR  Doc.  97-33497  Filed  12-23-97;  8:45  am] 


SMALL  BUSINESS  ADMINISTRATION 

Boston,  Region  I— Advisory  Council; 
Public  Mseting 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical 
area  of  Boston,  will  hold  a  public 
meeting  at  10:00a.m.  on  Thursday, 
January  15, 1998,  at  the  Boston  District 
Office,  Room  265,  to  discuss  such 
matters  as  may  be  presented  by 
members  and  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  please  write 
or  call  Ms.  Mary  E.  McAlency.  District 
Director,  U.S.  Small  Business 
Administration,  10  Causeway  Street, 
Room  265,  Boston,  Massachusetts, 
02222-1093,  telephone  (615) 565-5560. 
Debra  Silimeo, 

Deputy  Anodate  Administrator.  Office  of 
Communication  6"  Public  Liaison. 

[FR  Doc.  97-33498  Filed  12-23-97;  8:45  am] 
aajjNQ  coca  sa»-oi-p 


SOaAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Acthdtiss;  Rsquest  for  Emergency 
Review  by  thm  Office  of  IManagement 
and  Budget 

The  Social  Security  Administration 
publishes  a  list  of  information  collection 
packages  that  will  require  clearance  by 
OMB  in  compliance  with  P.L.  104-13 
effective  October  1, 1995.  the  Paperwork 


Reduction  Act  of  1995.  The  information 
collections  listed  below  have  been 
submitted  to  OMB  for  emergency 
clearance.  OMB  approval  has  been 
requested  by  December  29, 1997: 

1.  0960-NEW.  The  Social  Security 
Administration  (SSA)  is  piloting 
disability  redesign  models,  one  of  which 
is  the  Full  Process  Model  (FPM).  A  key 
element  of  the  FPM  is  the  predecision 
interview  (PDI)  which  gives  claimants 
about  to  be  denied  disability  benefits 
the  opportunity  to  speak  directly  with 
the  decision  maker  and/or  submit 
additional  medical  evidence  before  a  /• 
final  decision  is  made.  In  the  first  8 
months  of  the  pilot,  SSA  has  found  that 
only  about  half  the  applicants  respond 
to  the  letter.  SSA  is  concerned  that 
applicants  may  not  understand  the 
letter,  so  it  is  proposing  to  conduct  a 
survey  to  determine  the  reasons 
individuals  are  not  responding.  The 
respondents  are  a  random  sample  of 
title  n  and  titie  XVI  applicants  who 
have  recently  received  a  PDI  letter. 

Number  of  respondents:  500. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  42  hours. 

To  receive  a  copy  of  the  form  or 
clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  96S- 
4125  or  write  to  him  at  the  address 
listed  below.  Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  to  the  OMB  Desk  Officer  and 
SSA  Reports  Clearance  Officer  at  the 
following  addresses: 

(OMB) 

Office  of  Management  and  Budget, 
OIRA,  Attn:  Laura  Oliven,  New 
Executive  Office  Building,  Room 
10230.  725  17th  St,  NW.  Washington. 
D.C.  20503 

(SSA) 

Social  Security  Administration, 
DCFAM,  Attii:  Nicholas  E.  Tagliareni. 
6401  Security  Blvd.  1-A-21 
Operations  Bldg.,  Baltimore.  MD 
21235 

Dated:  December  17, 1997. 
Nicholas  E.  Tagliareni. 

Reports  Clearance  Officer,  Social  Security 

Administration. 

(FR  Doc.  97-33432  Filed  12-23-97;  8:45  am] 

aiUJNQ  CODE  41«^.29-P 


DEPARTMENT  OF  STATE 
[Public  Notice  Na  2609] 

Proposed  Unidroit  Convention  and  Its 
Aircraft  Protocol  Meeting  Notice 

AGENCY:  Department  of  State. 
ACnON:  Notice  is  hereby  given  of  an 
Advisory  Committee  meeting  to  be  held 
on  Thursday,  February  26  starting  at 
9:00  a.m.  in  the  Qvil  Aeromedical 
Institute  auditorium,  Room  254,  located 
at  6500  S.  MacArthur  Blvd.  Oklahoma 
City,  Oklahoma.  The  meeting  will  end  at 
or  before  1:00  p.m.  on  February  26. 
There  may  be  an  afternoon  session  from 
2:00  p.m.  to  5:00  p.m.  for  further 
discussion. 

Attendence:  The  meeting  is  open  to 
the  public,  free  of  charge,  and  is  limited 
to  available  seating.  It  may  be  of  interest 
to  persons  associated  with  the  selling, 
leasing,  and  financing  of  aircraft  and 
aircraft  engines,  including  persons  who 
search  titie,  give  tiUe  opinions,  submit 
conveyances  for  reconiation  to  the  FAA 
Aircraft  Registry,  or  otherwise 
participate  in  aircraft  financing. 

Nature:  The  meeting  is  intended  only 
to  provide  information.  No  formal 
record  will  be  made.  No  written 
comments  will  be  accepted  from  the 
audience. 

Agenda: 

(1)  Introductory  remarks. 

(2)  Purpose  of  UNIDROIT  Convention. 

(3)  Status  of  actions  taken  (UNIDROIT 
Convention  and  Aircraft  Protocol). 

(4)  Summary  of  UNIDROIT 
Convention  with  emphasis  on 
registration  of  international  interests. 

(5)  Summary  of  Aircraft  Protocol. 

(6)  Relationship  of  UNIDROIT 
Convention  to  existing  laws  and  treaties. 

(7)  Question  and  Answer  Period. 
Background:  The  United  States 

Government,  through  the  United  States 
Department  of  State,  has  be«i 
participating  with  other  nations  in 
studying  a  proposed  multilateral 
convention  (UNIDROIT  Convention)  to 
protect  international  secured  interests  in 
mobile  equipment,  including  aircraft. 

A  preliminary  draft  of  the  UNIDROIT 
Convention  will  be  submitted  to  the 
UNIDROIT  Governing  Council  in  eariy 
1998.  Thereafter,  it  is  expected  that  the 
draft  will  be  circulated  to  States  to 
determine  whether  to  proceed  to 
intergovernmental  negotiations  to 
conclude  the  Convention. 

As  proposed,  the  UNTDROIT 
Convention  would  not  take  effect  unless 
a  protocol  has  been  adopted  for  a 
specific  category  of  mobile  objects.  In 
that  regard,  UNIDROIT's  Aircraft 
Equipment  Protocol  Group  has 
completed  a  preliminary  draft  protocol 


6742S 


FMiaral  Ragislar  /  Vol.  62.  No.  247  /  Wednesday.  December  24.  1997  /  Notices 


which  would  pertoin  to  certain  lai^ge 
airframes  and  large  helicopters,  and  jet 
and  turbine  engines. 

The  UNIDROIT  Convention  and 
Aircraft  Equipment  Protocol  together, 
when  and  if  adopted  and  enacted  into 
law  by  contracting  states  would  provide 
a  comprehensive  international  system  to 
protect  leasing  and  financing  interests. 
Significant  features  might  include 
default  remedies,  priorities,  and 
•MiblishmenI  of  an  international 
lagiatration  system  to  register  (record) 
InlHnational  consensual  interests,  non- 
consensual interests,  assignments, 
prospective  assignments,  and 
subordinations. 

It  is  anticipated  that  the  international 
registration  system  would  be  primarily 
■a  electronic  notice  system.  As 
proposed,  the  international  ragiatration 
system  is  not  intended  to  interfere  with 
counlriea'  existing  national  registration 
and  lecofdadon  lyatems  (e.g..  Parts  47 
and  49  of  the  Federal  Aviation 
Regulations). 

FON  nmrxni  wtmm/mom  oontact: 
)oeeph  R.  Standell,  Aeronautical  Center 
Counsel,  Federal  Aviation 
Administration.  P.O.  Box  25082, 
Oklahoma  City.  OK  73125.  telephone 
number  (405)  954-3296:  fMX  number 
(405)  954-4676. 

Dated:  Deceasbar  17.  tM7. 
HMeMS-leiMse. 

Executive  Dincior.  Sacmtoiy  of  Stole'* 
Advisory  Cbourultae  on  Mvoto  Intematiooai 
Law.  Unittd  StatM  Dmpattmtnt  ofStatt. 
IFR  Doc.  97-33626  Filed  12-23-47:  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Federal  AvMlon  Admlnlstrallon 
[Summery  Notloe  No.  PE-V7-63] 


Petition  for  ExemfMlon;  Summary  ol 
Petltlona  Racalvad;  Dispoaltlona  ol 
PetWIowe  laaued 

AOeCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemptions  received  and  of  dispositions 
of  prior  petitions. 


the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  a(hct  the  legal  status  of 
any  petition  or  its  final  disposition. 
OATCa:  CommenU  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  16, 1997. 
AOOMMCS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  OOoe  of  the 
Ckief  Counsel,  Attn:  Rule  Docket  (AGG- 
I).  Petition  Docket  No. .  800 


P.  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  spedHed 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  1). 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 


Independence  Avenue,  SW.. 
Washington,  DC.  20591. 

Coounents  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTS«fBa.doLgov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  91 5G. 
FAA  Heedquaiters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591:  telephone 
(202) 267-3132. 

Foa  ryjtmwn  mnmucvan  comker: 
Heather  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1 ).  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
par^mphs  (c),  (e),  and  (gj  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

iMued  in  Washington.  D.C.  on 
19. 1007. 


AmMn  nt  Chmf  Counmi  for  Hagutation*. 


I  few  Exaesptioa 

OocJcat  No.:  29077. 

Petitioner  Bombardier  Inc.  

Sections  of  the  FAB  Affected:  14  CFR 

2S.1435(bMl). 

Deecription  of  Relief  Sou^t:  In  lieu  of 
the  requirements  of  14  CFR 
25.1435(b)(1)  for  a  complete  hydraulic 
system  proof  pressure  test  on  the 
airplane.  Bombardier  proposes  to 
conduct  a  proof  pressure  test  at  the 
system  relief  pressure.  3400  psig.  and 
component  testing  at  1.5  times  operating 
pressure  (4500  psi)  per  §  25.1435(aM2). 

Docket  No.:  290S2. 

Petitioner:  Business  Airfreight.     

Sections  of  the  FAR  Affected:  14  CFR 
43.3. 

Deecription  of  Relief  Sought:  To 
permit  appropriately  trained  certificated 
pilots  employed  by  Business  Airfreight 
(BAF)  to  replace  navigation  ligbtbulba. 


landing  lightbulha.  taxi  lightbulba. 
missing  or  broken  static  wicks,  and 
missing  or  broken  bonding  straps  on 
BAPs  aircraft  used  in  ofwrations 
conducted  under  14  CFR  part  135. 

DIspoaUions  of  Petitioa* 

Docket  No:  26357. 
Petitioner  United  Airlines.  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
145.45(f). 

Deecription  of  Relief  Sought 
Diapoeition:  To  permit  United  Airlines. 
Inc.,  to  continue  to  make  available  to  all 
of  its  supervisory  and  inspection 
personnel  one  copy  of  its  repair  station 
inspection  procedures  manual,  rather 
than  providing  a  copy  of  the  manual  to 
eech  of  theee  individuals. 

Gmnt.  December  1,  1997,  ExempUtm 
No.  6393A. 

Docket  No.:  26»3i. 

Petitioner  Southwest  Airlines  Co. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3. 

Deecription  of  Relief  Sought 
Disposition:  To  permit  ramp  supervisors 
employed  by  Southwest  to  take  aircraft 
brake  temperature  readings  on  arrival  of 
its  aircraft. 

Denial,  Decembers,  1997,  Exemption 
No.  6704. 

Docket  No.:  28776. 

Petitioner  Mr.  Dwight  E.  Reber  and 
Nflrs.  Cori  P.  Reber. 

SecUona  of  the  FAR  Affected:  14  CFR 
21.25(aX2).  21.29(a).  and  21.185(c). 

Deecription  of  Relief  Sought 
Dispoeition:  To  permit  Mr.  And  Mrs. 
Reber  to  be  entitied  to  a  restricted 
category  type  certificate  and 
airworthiness  certificate  for  their  Kamov 
lCa-26  light  twin-engine  helicopter. 

Denial,  December  2,  1997,  Exemption 
No.  6702. 

Petitkm  for  Exemptioa 

Z>ocJc»t  No.:  29077. 

Petitioner.  Bomherdier  Inc. 

ReguhUons  Affected:  25.1435(bMl). 

Deecription  of  Petition:  In  lieu  of  the 
requirements  of  14  CFR  25.1435(bMl) 
for  a  complete  hydraulic  system  proof 
pressure  test  on  the  airplane. 
MMdbardier  proposes  to  conduct  a  proof 
pressure  test  at  the  system  relief 
pressure,  3400  psig,  and  component 
testing  at  1.5  times  operating  pressure 
(4500  psi)  per  §  25.1435(a)(2). 

(PR  Doc  97-33621  FUed  12-24-07;  8:45  am) 
I  oooe  4ata-t»-« 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  from 
the  Requirements  of  Signal  System 
Regulations 

Pursuant  to  Tide  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.SXI.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

Block  Signal  Application  (BS-AP>-No. 
3446 

Applicant:  SOO  Line  Railroad 

Company, 
Mr.  Roscoe  VanPelt, 
District  Coordinator  Signals  & 

Communications, 
Canadian  Pacific  Railway, 
105  South  5th  Street,  Box  530. 
Minneapolis,  Minnesota  55440 

The  SOO  Line  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signals,  on  the  single 
main  track,  between  milepost  12.27  and 
milepost  16.55,  near  St.  Paul, 
Minnesota,  on  the  Paynesville 
Subdivision,  consisting  of  the  removal 
of  signals  No.  2  and  No.  3. 

The  reason  given  for  the  proposed 
changes  is  that  the  facilities  are  no 
longer  needed  for  present  operations 
and  to  reduce  maintenance. 

BS-AP-No.  3447 

Applicant:  Central  Kansas  Railway. 

L.L.C., 
Mr.  L  R.  Mitchell, 
Superintendent. 
1825  West  Harry  Street. 
Wichita,  Kansas  67213. 

The  Central  Kansas  Railway.  L.L.C. 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  (ABS)  system,  on 
the  single  main  track,  between 
Bridgeport.  Kansas,  milepost  491.2  and 
Tovimer,  Colorado,  milepost  747.5. 

The  reason  given  for  the  proposed 
changes  is  that  the  present  train  traffic 
in  the  area  does  not  warrant  the  need  for 
the  ABS  system,  and  the  signal  pole  line 
is  in  fragile  condition  and  vkrill  not 
survive  the  first  ice  storm  of  the  season. 

BS-AP-No.  3448 

Applicant:  Burlington  Northern  and 

Santa  Fe  Railway, 
Mr.  William  G.  Peterson. 


Director  Signal  Engineering, 
4515  Kansas  Avenue, 
Kansas  City,  Kansas  66106. 

The  Burlington  Northern  and  Santa  Fe 
Railway  seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  the  No.  2  Main  Track, 
between  30th  Street  and  Bravo,  milepost 
2.2  and  milepost  5.6,  near  Kansas  City, 
Kansas,  Fort  Scott  Subdivision,  Kansas 
Division,  consisting  of  the 
discontinuance  and  removal  of  ~ 
automatic  absolute  signal  6RB,  which  is 
located  on  the  elevator  track  and 
controlled  by  the  switch  position  of  the 
Electric  Lock  7. 

The  reason  given  for  the  proposed 
changes  is  to  improve  train  operations 
in  the  area,  and  that  the  switch  is 
electrically  locked  in  CTC  territory,  and 
does  not  require  a  signal. 

BS-AP-No.  3449 

Applicant:  Union  Pacific  Railroad 

Company, 
Mr.  P.  M.  Abaray. 
Chief  Engineer-Signals/Quality, 
1416  Dodge  Street,  Room  1000. 
Omaha,  Nebraska  68179-1000. 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the  rail 
locks  and  associated  power-operated 
switch  machines,  on  the  single  main 
track  Morley  Bridge,  milepost  95.0.  near 
Morley,  Louisiana,  on  the  Alexandria 
Subdivision. 

The  reason  given  for  the  proposed 
changes  is  to  modernize  the  operation  of 
the  Morley  Bridge. 

BS-AP-No.  3450 

Applicant:  Union  Pacific  Railroad 

Company, 
Mr.  P.  M.  Abaray, 
Chief  Engineer-Signals/Quality. 
1416  Dodge  Street,  Room  1000, 
Omaha,  Nebraska  68179-1000. 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the  rail 
locks  and  associated  power-operated 
switch  machines,  on  the  single  main 
track  Melville  Bridge,  milepost  129.7, 
near  Melville,  Lotusiana,  on  the 
Alexandria  Subdivision. 

The  reason  given  for  the  proposed 
changes  is  to  modernize  the  operation  of 
the  Melville  Bridge. 

BS-AP-No.  3451 

Applicant  Union  Pacific  Railroad 

Company, 
Mr.  P.  M.  Abaray, 
Chief  Eneineer-Signals/Quality. 
1416  Dodge  Street,  Room  1000, 
Omaha,  Nebraska  68179-1000. 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 


discontinuance  and  removal  of  the 
hand-operated  electric  rail  locks,  on  the 
single  main  track  Ouachita  River  Bridge, 
milepost  528.2,  approximately  27  miles 
south  of  Monroe,  Louisiana,  on  the 
Monroe  Subdivision. 

The  reason  given  for  the  proposed 
changes  is  to  modernize  the  operation  of 
the  Ouachita  River  Bridge. 

BS-AP-^o.  3452 

Applicant  Union  Pacific  Railroad 

Company, 
Mr.  P.  M.  Abaray, 
Chief  Engineer-Signals/Quaiity. 
1416  Dodge  Street,  Room  1000. 
Omaha,  Nebraska  68179-1000. 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the  rail 
locks  and  associated  power-operated 
switch  machines,  on  the  single  main 
track  Canal  Bridge,  milepost  6.2,  near 
Port  Allen,  Louisiana,  on  the  Avoyelles 
Branch. 

The  reason  given  for  the  proposed 
changes  is  to  modernize  the  operation  of 
the  Canal  Bridge. 

BS-AP-No.  3453 

Applicant  National  Railroad  Passenger 

Corporation, 
Mr.  R.  C.  VandeiClute. 
Vice  President,  Operations, 
60  Massachusetts  Avenue,  N.E., 
Washington,  D.C.  20002. 

The  National  Railroad  Passenger 
Corporation  seeks  approval  of  the 
proposed  conversion  of  a  portion  of  "R" 
Interlocking,  at  Sunnyside  Yard, 
milepost  E3.7,  Queens  Borough.  New 
York,  on  the  Metropolitan  Division  of 
the  Northeast  Corridor,  to  a  modem 
Yard  Switching  Center,  with  yard 
switches  and  route  indicators  to 
authorize  non-passenger  train 
movements  to  and  bom  the  yard.  The 
proposed  changes  include  reliable  logic 
to  protect  against  conflicting  routes, 
yard  switches  locked  for  movements 
with  non-vital  logic,  and  route 
indicators  which  will  not  permit 
movements  exceeding  Restricted  Speed. 

The  reasons  given  for  the  propKMed 
changes  are  that  the  original  electro- 
pneumatic  switches  with  mechanical 
locking  bed  at  "R"  Interlocking  is  87 
years  old  and  in  need  of  replacement, 
and  maintenance  of  the  interlocking  in 
a  yard  area,  where  no  train  movements 
carry  revenue  passengers,  can  no  longer 
be  justified. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
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procMding.  The  original  and  two  copiaa 
of  the  protest  shall  be  filed  with  the 
Aaaociate  Adminiatrator  for  Safety. 
FRA.  400  Seventh  Street.  S.W..  Mail 
Stop  25.  Washington.  O.C.  20590  within 
45  calendar  days  of  tlie  date  of 
publication  of  this  notice.  Additionally, 
one  copy  of  the  piolaal  aball  be 
furnished  to  the  appUcsat  at  the  address 
listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
heeriin  is  errwipiileH  by  a  showing 
that  the  party  is  unable  to  adequately 
prasent  his  or  her  position  by  written 
stalsiiienta.  an  application  may  be  set 
for  public  hearing. 

Issued  ia  Wsshlngton.  0.C  oa  Dscemfaar 
10. 1907. 


Gra4y  C  Cethea.  |r.. 

Deputy  Aswociatm  Adminittrataf, 

for  Saftty  Standard$  and 

Progfom  Dmmhpmenl. 

|FR  Doc  t7-33SM  Filed  12-U-e7;  •:45  assl 


DCPARTMEIfT  OF  TRANSPORTATION 

National  Highway  Traffic  Safely 
AdmlnlatFBtlon 


(Dockst  Noa.  07~<MO;  Neiee  t;  ffT-Otl; 
NoMoe  a;  f7-<M4:  Netloe  2;  f7-0t6;  NoHoe 
2;  ST-aW;  NoMee  2;  tT-^M;  Nodee  % 
NKTSA-tT-SOtll 

Oeclalon  That  Certain  Nonconforming 
Motor  Vehlclaa  Are  Eligible  for 
Importation 

AOOCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACnOM:  Notice  of  decision  by  NHTSA 
that  certain  oonoonforming  motor 
vehicles  are  eligible  for  importation. 


This  notice  announces 
decisions  by  NHTSA  that  certain  motor 
vehicles  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  ''^TV**?^  an 
eligible  for  importatioa  ialo  Ifaa  United 
Sutes  because  they  are  swhstanHeUy 
similar  to  vehicles  originally 
maniifarttired  for  importation  into  and/ 
or  sale  in  the  United  States  and  certified 
by  their  manufacturers  as  complying 
with  the  safety  standards,  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  These  decisions  are  effective  as 
of  the  date  of  their  publication  in  the 
Federal  Register. 

FOR  fXmmtR  MFORMATION  CONTACT: 
George  Entwistle.  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 

5306). 


mtfnjEMOtrun  mmmAVtm: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  SUtes  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
SubrtBBtially  similar  to  a  motor  vehicle 
originally  manufactuied  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C  301  IS,  and  of 
the  same  model  year  as  the  nMidel  of  the 
motor  vehicle  to  be  coaapawd.  and  is 
capable  of  being  readily  ahared  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  dscistons  may 
be  sidanitted  by  either  mandacturer*  or 
importers  who  have  registered  with 
NKTSA  pursuant  to  49  CFR  l*art  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Ragisler 
of  eech  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  conunent  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 


tijlilii. 

WfTSAi 


received  petitions  from 
impoctsrs  to  decide  whether 
the  vehicles  listed  in  Annex  A  to  this 
notice  are  eligible  for  Importation  into 
the  United  States.  To  afford  an 
opportunity  for  public  comment, 
NHTSA  published  notice  of  these 
petitions  ss  specified  in  Annex  A.  The 
reeder  is  refsried  to  those  notices  for  a 
thorough  description  of  the  petitions. 
No  comments  were  received  in  response 
to  these  notices.  Based  on  its  review  of 
the  information  submitted  by  the 
petitioners.  NHTSA  has  decided  to  grant 
the  petitions. 


Vehicle  EUgihUity 
Vehidea 


Sohfact 


The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  Vehicle  eligibility 
numbers  assigned  to  vehicles  admissible 
under  this  decision  are  specified  in 
Annex  A. 

Final  Daciaion 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
each  motor  vehicle  listed  in  Annex  A  to 
this  notice,  which  was  not  originally 
manufactured  to  comply  with  all 


applicable  Federal  motor  vehicle  safety 
standards,  is  substantially  similar  to  a 
motor  vehicle  manufactured  for 
importation  into  and/or  sale  in  the 
United  States,  and  certified  under  49 
U.S.C.  30115,  as  specified  in  Annex  A, 
and  is  capable  of  being  readily  altered 
to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

Aelhafttjr:  49  U.S.C  30141(a)(1)(A)  and 
(bXD;  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.B. 

Issued  on:  December  19, 1997. 
MaiUyue  lacaks. 
Director.  Office  of  Vehich  Safety  CompUaiHX. 

Annex  A. — Nonconforming  Motor 
Vehicles  Decided  To  Be  El^ble  for 
Importation 

1.  Docket  No.  97-060 
Nonconforming  Vehicles:  1991-1996 

Lexus  SC300  and  SC400 
Substantially  similar  U.S.-certified 

vehicles:  1991-1996  Lexus  SC300 

andSC400 
Notice  of  Petition  published  at:  62  FR 

48709  (September  16,  1997) 
Vehicle  EligibiUty  Number  VSF-22S 

2.  Docket  No.  97-061 
Nonconforming  Vehidea:  1979  Jeep 

Q-7 
Substantially  similar  U.S.-certified 

vehicles:  1979  )eep  C\7 
Notice  of  Petition  published  at  62  FR 

46711  (September  16,  1997) 
Vehicle  EligibUity  Number  VSP-224 

3.  Docket  No.  97-064 
Nonconforming  Vehicles:  1990-1993 

BMW  Kl  Motorcydes 
Substantially  similar  U.S.-certified 

vehicles:  1990-1993  BMW  Kl 

Motorcycles 
Notice  of  Petition  published  at:  62  FR 

51177  (September  30. 1997) 
Vehicle  Eligibility  Number  VSF-228 

4.  Docket  No.  97-065 
Nonconforming  Vehicles:  1986 — 1997 

Suzuki  GSXR  1100  Motorcydes 
Substantially  similar  U.S.-certified 

vehicles:  1986—1997  Suzuki  GSXR 

1100  Motorcycles 
Notice  of  Petition  published  at:  62  FR 

31178  (September  30. 1997) 
Vehicle  Eligibility  Number  VSP-227 

5.  Docket  No.  97-068 
Nonconforming  Vehicles:  1990-1991 

Mercedes  Benz  420  SE 
Substantially  similar  U.S.-certified 

vehicles:  1990-1991  Mercedes  Benx 

420  SEL 
Notice  of  Petition  published  at:  62  FR 

53047  (October  10,  1997) 
Vehicle  Eligibility  Number  VSP-230 

6.  Docket  No.  97-069 
Nonconforming  Vehicles:  1987-1995 

BMW  1C75S  Motorcycles 
Substantially  similar  U.S.-certified 
vehicles:  1987-1995  BMW  K75S 
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Motorcycles 
Notice  of  Petition  published  at:  62  FR 

53048  (October  10,  1997) 
Vehicle  Eligibility  Number  VSP-229 
7.  Docket  No.  NHTSA  3021 
Nonconforming  Vehicles:  1994-1997 

BMW  RllOO  Motorcycles 
Substantially  similar  U.S.-certified 

vehicles:  1994-1997  BMW  RllOO 

Motorcycles 
Notice  of  Petition  published  at:  62  FR 

54896  (October  22. 1997) 
Vehicle  Eligibility  Number  VSP-231 

(FR  Ekx:.  97-33616  Filed  12-23-97;  8:45  am) 
SRXSM  COOC  4eiO-6»-P 


DEPARTMENT  OF  THE  TREASURY 

Fiacai  Servica 

Rnancial  Management  Service; 
Propoaad  Collaction  of  Information: 
Authorization  Agraamant  for 
Preauthorized  Payment 

AQBICY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  form  "Authorization  Agreement  for 
Preauthorized  Payment." 
DATES:  Written  comments  should  be 
received  on  or  before  February  23. 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3361- 
L  75th  Avenue.  Landover.  Maryland 
20785. 

RM  FURTHER  ilFORMATION  CONTACT: 
Requests  for  additional  information  or 
•  copies  of  the  form(s)  and  instructions 
should  be  directed  to  the  Cash 
Management  Directorate,  401-14th 
Street,  S.W.,  Washington.  D.C.  20227, 
(202) 874-6540. 

SUPPLBNENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Authorization  Agreement  for 
Preauthorized  Payment. 

OMB  Number:  1510-0059. 

Form  Number:  SF  5510. 

Abstract:  This  form  is  used  to  collect 
information  from  remitters  (individuals 
and  corporations)  to  authorize 


electronic  fund  transfers  from  accounts 

maintained  at  financial  institutions  to 

collect  monies  for  government  agencies. 
Current  Actions:  Extension  of 

currently  approved  collection. 
Type  of  Review:  Regular. 
Affected  Public:  Businesses  or  other 

for-profit 
Estimated  Number  of  Respondents: 

100.000. 
Estimated  Time  Per  Respondent:  15 

minutes. 
Estimated  Total  Armual  Burden 

Hours:  25,000. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  December  17, 1997. 
Mitchell  A.  Devine. 

Assistant  Commissioner. 

(FR  Doc.  97-33505  Filed  12-23-97;  8:45  am) 

BHJJNO  COOE  4S10-46-M 


UNITED  STATES  INFORMATION 
AGENCY 

Exchange  Visitor  Program;  Skills  List 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Amendment  to  delete  the  Czech 
Republic  from  the  Exchange  Visitor 
Skills  List.  Retroactive  release  from 
Skills  List  obligation  for  all  countries 
without  skills  lists. 

SUMMARY:  The  Exchange  Visitor  Skills 
List  is  amended  by  deleting  the  fields  of 
specialization  for  the  Czech  Republic  at 
the  request  of  the  Government  of  the 
Czech  Republic.  Also,  in  the  case  of  all 
governments  which  have  requested 
removal  from  the  skills  list,  their 
citizens  are  retroactively  no  longer 
required,  on  the  basis  of  the  skills  list. 


to  comply  with  the  two-year  home 
residence  requirement  of  212(e)  of  the 
Immigration  and  Nationality  Act 
DATES:  This  amendment  shall  become 
efiiective  upon  publication  in  the 
Federal  Register. 

ADDRESSES:  Comments  and  requests  for 
further  information  should  be  addressed 
to:  Patricia  B.  Gribben.  Chief.  Waiver 
Review  Branch,  Exchange  Visitor 
Program  Services.  USIA,  301  Fourth 
Street.  SW.  Suite  700.  Washington.  DC 
20547.  telephone  (202)  401-9800. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  section  212(e)  of  the 
Immigration  and  Nationality  Act.  as 
amended  (8  U.S.C.  1182(E).  The 
Secretary  of  State  designated  on  April 
25. 1972.  a  list  of  fields  of  specialized 
knowledge  or  skill  (referred  to  as  the 
Exchange  Visitor  Skills  List)  and  those 
coimtries  which  clearly  required  the 
services  of  persons  engaged  in  one  or 
more  of  such  fields.  Any  alien  who  was 
a  national  or  resident  of  one  of  those 
countries  and  obtained  an  exchange 
visitor  visa  and/or  became  a  participant 
in  an  Exchange  Visitor  Program 
involving  a  designated  field  of 
specialized  knowledge  or  skill  after  the 
effective  date  of  that  notice  was  subject 
to  the  two-year  home  country  physical 
presence  requirement  of  section  212(e) 
of  the  Immigration  and  Nationality  Act 
and  22  CFR  41.65(b). 

Pursuant  to  the  provisions  of 
Reorganization  Plan  No.  2  of  1977. 
section  217  of  the  United  States 
Information  Agency  Authorization  Act 
of  August  24. 1982  (Pub.  L.  97-241)  and 
Executive  Order  Nos.  12048  (March  27. 
1978)  and  12388  (October  14, 1982)  the 
Director,  United  States  Information 
Agency,  on  June  12. 1984  further 
amended  the  1972  Exchange  Visitor 
Skills  list,  as  revised  in  1978,  to  increase 
the  designated  fields  of  specialized 
knowledge  of  skills.  The  1984 
amendment  gave  notice  of  the  addition 
of  China  and  the  deletion  of  Cambodia. 
Iran  and  Viet-Nam  from  the  skills  list  as 
well  as  the  indefinite  suspension  of 
Afjghanistan.  In  September,  1986  an 
amendment  reflected  the  deletion  of 
South  Africa,  addition  of  Iraq  and 
changes  in  Group  4  for  the  People's 
Republic  of  China.  It  also  clarifies  that 
the  skills  list  for  the  People's  Republic 
of  China  is  not  applicable  to  exchange 
visitors  from  Taiwan.  A  February  1987 
amendment  gave  notice  of  the  indefinite 
suspension  of  Libya  and  the  addition  of 
two  fields  to  Group  (1)  of  the  skills  list 
for  the  People's  Republic  of  China. 
Amendments  in  March  and  April.  1987. 
contained  date  corrections.  An 
amendment  in  December.  1988  added 
additional  fields  to  the  skills  list  for  the 
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Poople's  Republic  of  China  and  in  July, 
1993  an  amendment  removed  Spain 
from  the  skills  list. 

A  comprehensive  revised  Skills  List 
was  published  in  the  Federal  Sagiater 
on  January  16,  1997.  This  list  became 
effective  March  17.  1997. 

This  notice  amends  FR  Vol.  62,  Doc. 
97-677.  January  16.  1997. 

Accordingly,  the  Exchange  Visitor 
Skills  List,  is  further  amended  by 
deleting  the  Czech  Republic  from  said 
list.  It  also  provides  retroactive  release 
from  the  skills  list  obligation  for  citizens 
of  countries  which  are  not  listed  on  the 
Exchange  Visitor  Skills  List 

Dated:  Dacmnbar  18. 1997. 

General  Counsel. 

IFR  Doc.  97-33499  Filed  12-23-97;  8:45  am) 


UNITED  STATES  INFORMATION 
AGENCY 

Voice  of  America  Seeks  Private  Sector 
Partners,  Joint  Ventures  &  Corporate 
Underwriting 

AOENCY:  United  States  Information 
Agency. 


ACnOM:  Seeking  private  sector  partners, 
joint  ventures  ft  corporate  underwriting. 


The  Voice  of  America  (VOA) 
is  the  United  States  Government's 
world-wide  broadcasting  service  and  a 
major  component  of  the  U.S. 
Information  Agency's  (USIA) 
International  Broadcasting  Bureau.  VOA 
has  an  uni}aralleled  worldwide  news 
gathering  service,  with  more  than  25 
bureaus  around  the  globe;  it  produces  a 
wide  variety  of  programming  in  52 
languages,  including  English,  reaching 
about  86  million  people  around  the 
globe;  it  has  a  55-year  worldwide 
reputation  for  accuracy  and  excellence, 
making  it  far  and  away  the  best  known 
and  respected  American  source  of  news 
and  information  in  the  world;  millions 
of  people  have  learned  English  by 
listening  to  the  English  teaching  and 
Special  English  programs  of  VOA;  many 
of  its  language  services,  such  as  the 
Spanish  and  Portuguese  Services  for 
Latin  America  (VOA  Latin  America), 
now  work  with  a  strong  line-up  of  about 
107  local  affiliate  stations. 

VOA  is  prepared  to  explore  a  variety 
of  possible  arrangements  with  the 
private  sector  and  accept  proposals  for 
joint  ventures,  corporate  underwriting. 


and  other  relationships  designed  to 
further  its  mission  while  reducing  the 
expenditure  of  taxpayer  dollars.  The 
Agency  is  authorized,  pursuant  to  22 
U.S.C.  1437,  to  encourage  and  utilize 
private  agencies'  participation, 
including  existing  American  press, 
publishing,  radio,  et  al..  in  carrying  out 
its  mission. 

Accordingly,4he  U.S.  Information 
Agency  and  its  International 
Broadcasting  Bureau  are  seeking  private 
sector  partners  for  its  various  VOA 
programs  and  program  services. 
Agreements  with  mora  than  one 
organization  could  result  from  this 
announcement.  Written  expressions  of 
interest  should  be  submitted  to  John  G. 
Busch,  Office  of  Contracts,  301  4th  St, 
SW..  Room  M-22,  Washington.  DC 
20547;  telephone  no.  202-205-5480;  fax 
no.  202-105-5466;  or  Internet: 
JBUSCH©USL\.GOV.  All 
correspondence  will  be  considered. 

Dated:  December  18. 1997. 
G. 


Senior  Contracting  Officer,  Office  of 

Contracta. 

(FR  Doc.  97-33568  Filed  12-23-97;  8:45  am] 
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Office  of  Personnel 
Management 


Personnel  Demonstration  Project; 
Alternative  Personnel  Management 
System  for  the  U.S.  Department  of 
Commerce;  Notice 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

PefBonnel  Denwnetfetioii  PfOfect! 
Altecnettve  Pecsonnel  MBfMQefiWfn 
System  for  the  U.S.  DefMrtmeiH  of 


AOBiCY:  Office  of  Personnel 

Management. 

ACnOM:  Notke  of  approval  of  a 

demonstration  project  final  plan. 


Title  VI  of  the  Civil  Service 
Reform  Act.  now  codified  in  5  U.S.C. 
4703,  authorizes  the  Office  of  Personnel 
Management  (OPM)  to  conduct 
demonstration  projects  that  experiment 
with  new  and  different  human  resources 
management  concepts  to  determine 
whether  changes  in  policies  and 

Erocedures  result  in  improved  Federal 
uman  resources  management.  This 
demonstration  project  is  designed  to 
replicate  many  of  the  features  of  the 
National  Institute  of  Standards  and 
Technology  (NIST)  demonstration 
project  created  by  Congress  pursuant  to 
the  National  Bureau  of  Standards 
Authorization  Act  for  Fiscal  Yeer  1987 
(Pub.  L.  99-574).  This  project  %vill  cover 
units  of  four  Department  of  Commerce 
(DoC)  organizations: 

(1)  Technology  Administration 
^Office  ofthe  Under  Secretary 
— Office  of  Technology  Policy 

(2)  Economics  and  Statistics 

Administration 
— Biueau  of  Economic  Analysis 

(3)  National  Telecommunications  and 

Information  Administration 
— Institute  for  Telecommunication 
Sciences 

(4)  National  Oceanic  and  Atmospheric 

Administration 
— Units  of  the  Office  of  0»anic  and 

Atmospheric  Research 
— Units  of  the  National 

Environmental  Satellite.  Data,  and 

Information  Service 
— Units  of  the  National  Marine 

Fisheries  Service 
DATES:  This  demonstration  project  will 
be  implemented  on  March  24.  1998. 
rOH  FtmTHCR  MFORMATKM  CONTACT:  (1) 
Department  of  Commerce:  Darlene  F. 
Haywood,  U.S.  Department  of  . 
Commerce.  1400  Constitution  Avenue, 
N.W.,  Room  5004.  Washington.  DC 
20230.  202-482-3620:  (2)  OPM:  Judith 
B.  White.  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  N.W.,  Room 
7460,  Washington,  DC  20415,  202-606- 
1526. 

SUPPt.EMENTARV  MFORMATKM: 

1.  Background 

The  NIST  Demonstration  Project  was 
successful  and  was  made  permanent  by 


Coiys  in  1996  (Pub.  L.  104-113). 
Independent  surveys  have  demonstrated 
that  a  majority  of  NIST  employees  are 
satisfied  with  the  demonstration  project. 
The  Federal  Employees  Pay 
Comparability  Act  of  1990  included 
many  of  the  interventions  tested 
successfully  at  NIST.  The  DoC  project  is 
designed  to  test  whether  the 
ialarventions  of  the  NIST  project  can  be 
tacoaaeful  in  DoC  environments  with 
different  missions  and  different 
organizational  hierarchies.  Lilie  the 
NIST  project,  the  DoC  Demonstration 
Project  involves  simplified  position 
classification,  pay  for  performance,  and 
simplified  recruiting  and  examining 
processes. 

2>  Ovanriew 

A  total  of  67  oral  and  written 
comments  were  received  in  response  to 
the  first  Federal  Register  Notice  of  May 
2. 1997.  These  comments  w«ra  a 
valuable  source  of  input  for  the 
Department  of  Commerce 
Demonstration  Project.  All  comments 
have  been  considered,  and  changes  to 
the  project  plan  have  been  made  where 
deemed  appropriate.  Changes  to  the 
plan  involve  supervisory  pay, 
performance-based  reduction-in-force 
retention  credit,  and  the  extended 
probationary  period  for  employees  in 
the  Scientific  and  Engineering  Career 
Path.  In  addition  to  these  changes, 
several  sections  of  the  plan  have  been 
clarified  and  expanded.  Some  editorial 
changes  and  corrections  were  also 
made. 

3.  Summary  of  Comments 

Nine  spealiers  commented  on  the  first 
Federal  Register  Notice  at  the  five 
public  hearings.  A  total  of  58  letters 
were  received,  with  one  letter  bearing 
20  signatures.  A  variety  of  issues  and 
concerns  were  raised;  however, 
recurring  comments  addressed  five 
major  topics: 

(1)  accountability,  (2)  reduction-in- 
force  (RIF)  retention  credit,  (3)  impact  of 
the  project  on  equal  employment 
opportunity  (EEO)/Diversity.  (4)  pay 
administration,  and 

(5)  performance  appraisal.  Other 
issues  raised  include  classification, 
employee  input,  project  evaluation,  and 
communication.  The  following 
summarizes  the  written  and  oral 
comments  by  topic  and  provides  a 
response  to  each. 

(1)  Accountability 

Comments.  A  majority  (about  two- 
thirds)  of  the  comments  from 
individuals  and  organized  groups 
expressed  a  high  level  of  concern  that 
the  demonstration  project  gives  more 


authority  and  responsibility  to 
supervisors  and  managers.  Believing 
that  many  supervisors  do  not  properly 
and  fairly  execute  supervisory 
responsibilities  or  utilize  the  power  and 
tools  provided  under  the  current 
management  system,  these  employees 
fear  a  new  system  that  gives  supervisors 
additional  authority  over  their  career 
and  pay.  Employees  specifically 
questioned  whether  proper  controls 
would  be  in  place  to  prevent 
management  abuse  in  the 
administration  of  the  performance 
appraisal  and  classification  systems. 
Comments  focused  on  the  potential  for 
favoritism  and  unfair  treatment  of 
employees  in  the  distribution  of  ratings 
and  awards.  Employees  also  questioned 
whether  pay  pool  managers  would  have 
the  requisite  knowledge  to  make  fair 
decisions  about  the  work  of  all 
employees  in  the  pay  pool. 

Response.  The  Department  will 
implement  a  number  of  measures  to 
ensure  management  accountability. 
These  will  include:  (1)  employee  focus 
groups,  (2)  supervisory  training,  and  (3) 
oversight. 

Emphyee  focus  groups:  Annual 
project  evaluations  will  utilize 
employee  focus  groups  as  an  important 
source  of  data  in  measuring  the  degree 
to  which  project  interventions  are 
accomplishing  desired  objectives. 

Training:  Supervisors  and  managers 
will  receive  detailed  training  in  the  new 
authorities  they  are  to  exercise. 
Classification  training  will  emphasize 
the  underlying  principles  of  project 
classification  and  will  instruct 
supervisors  on  the  application  of  these 
principles  to  classification  decisions. 
Training  on  the  performance  appraisal 
system  will  cover  performance 
planning,  monitoring,  feedback,  and 
appraisal.  In  addition,  supervisors  will 
receive  training  on  the  automated 
performance  pay  increase  system  and 
will  be  required  to  conduct  a  simulation 
of  the  performance  evaluation  and 
rewards  system  prior  to  the  actual  end- 
of-year  performance  appraisal.  The 
training  will  also  cover  the  pay  pool 
manager's  responsibilities  for  reviewing 
and  reconciling  ratings  and  ensuring 
equity  and  consistency  in  performance 
plans  and  ratings. 

Oversight:  The  authorities  delegated 
to  supervisors  under  this  demonstration 
project  will  be  subject  to  three  levels  of 
oversight.  The  Office  of  Personnel 
Management  will  oversee  the  project 
under  the  authority  of  5  U.S.C  4703. 
The  DoC  De[>artniental  Personnel 
Management  Board  (DPMB)  will  manage 
and  oversee  authority  delegated  to  the 
Operating  Personnel  Management 
Boards  (OPMBs)  in  participating 
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organizations,  and  OPMBs  will  monitor 
authorities  delegated  to  supervisors, 
withdrawing  them  when  warranted. 

(a)  Classincation:  Under  authority 
delegated  by  the  OPMBs,  servicing 
human  resources  management  staff  will 
monitor  and  review  classification 
decisions  made  by  managers  to  ensure 
consistent  and  uniform  application  of 
classification  policies  and  guidelines. 
When  classification  actions  are  found  to 
be  inconsistent  with  established 
policies,  the  servicing  human  resources 
management  specialist  will  attempt  to 
resolve  the  inconsistency  with  the 
responsible  supervisor.  lif  agreement 
cannot  be  reached,  the  issue  will  be 
referred  to  a  Classification  Review  Panel 
(CRP).  The  CRP  is  an  ad  hoc  advisory 
panel  established  by  authority  of  the 
OPMB  to  review  proposed  classification 
actions  referred  to  it  by  the  servicing 
Human  Resources  Manager. 

(b)  Performance  Evaluation:  OPMBs 
will  oversee  the  operating  unit  wnmiAl 
performance  appiaisal  process,  from 
development  of  plans  to  individual  pay 
increases  and  bonuses.  OPMBs  will  also 
establish  operating  unit  guidelines  on 
performance  elements. 

(2)  Reduction-in-Force  (RIF)  Retention 
Credit 

About  half  of  all  comments  received 
addressed  two  related  concerns  with 
respect  to  RIF  retention  credit:  loss  of 
current  performance-based  credit  and 
the  percentage  of  employees  eligible  for 
credit  under  the  project 

(a)  Loss  of  current  credit 

Comments.  Employees  thought  it 
unfair  that  conversion  to  the 
demonstration  project  would  result  in 
the  loss  of  performance-based  RIF  credit 
acquired  under  the  current  system. 

Response.  The  demonstration  project 
will  introduce  a  new  "pay-for- 
performance"  personnel  system,  and  it 
is  intended  that  all  employees  enter  the 
system  on  an  equal  basis,  i.e.  on  a  "level 
playing  field."  Allowing  some 
employees  to  bring  forward 
performance-based  RIF  credit  gained 
tmder  the  current  system  would  give 
those  employees  an  unfair  advantage. 

(b)  Percentage  of  Employees  Eligible  for 
Credit 

Comments.  A  number  of  employees 
objected  to  the  provision  that  would 
award  performance-based  credit  for  only 
those  employees  who  rank  in  the  top  ten 
percent  of  their  career  paths. 

Response.  The  objective  of  this  fiaature 
is  to  reward  performance  that  is  truly 
outstanding.  Consequently,  the  group  of 
employees  receiving  this  credit  must,  by 
definition,  be  limited.  Howevw,  in  order 


to  more  closely  parallel  agency 
historical  experience,  the  project  plan 
has  been  revised  to  grant  performance- 
based  RIF  retention  credit  to  employees 
who  rank  in  the  top  20  percent  of  their 
career  path  within  a  pay  pool,  rather 
than  the  top  10  percent. 

(3)  Impact  ofthe  Project  on  EEO  and 
Diversity 

Comments.  Several  employees 
expressed  concern  that  the 
demonstration  project  would  not 
support  existing  EEO  and  Diversity 
goals.  Specific  questions  were  raised 
about  the  impact  of  the  project  on  the 
hiring  of  women  and  minorities  and 
whether  these  groups  would  receive  an 
equitable  share  of  promotions,  pay 
increases,  and  bonuses. 

Response.  EEO  and  Diversity  goals  of 
the  Department  will  not  change  under 
the  demonstration  project.  On  an  annnfll 
basis,  the  Department  will  continue  to 
submit  an  annual  report  and  update  of 
affirmative  employment  to  the  Equal 
Employment  Opportunity  Commission. 
In  addition,  Diversity  Plans  and 
Diversity  Councils  now  in  place  will 
continue  to  be  required  for 
organizations  participating  in  the 
demonstration  project.  Also,  Senior 
Executive  Service  managers  will 
continue  to  be  rated  on  a  Diversity 
critical  element  The  Project  Evaluation 
Model  will  include  criteria  that  will 
track  hiring,  award,  promotion,  and 
retention  data  in  order  to  closely 
monitor  the  impact  of  the  project  on 
workforce  diversity.  A  variety  of  data 
sources  will  be  used.  These  include 
recordis  in  servicing  human  resources 
management  offices  (including  records 
of  recruitment  sources)  and  records  of 
EEO  complaints. 

(4)  Pay  Administration 

Two  major  compensation  issues  were 
raised.  Several  employees  objected  to 
the  manner  in  which  they  would  be 
compensated  for  time  credited  toward 
their  next  within-grade  increase.  In 
addition,  some  employees  questioned 
the  appropriateness  of  the  supervisory 
pay  differential. 

(a)  Within-Grade  Increase  (WIGI)  Payout 

Comments.  Employees  objected  to  the 
one-time  lump  sum  payment  for  time 
credited  toward  the  next  within-grade 
increase  on  the  grounds  that  it  would 
result  in  a  negative  impact  on  their 
salary  and  retirement  contributions  and 
earnings.  In  lieu  of  the  lump  sum,  some 
suggested  that  the  WIGI  payout  be 
processed  as  a  base  pay  increase.  Others 
felt  that  they  should  be  given  a  choice 
between  a  one-time  payment  and  a 
permanent  salary  increase. 


Response.  Organizations  participating 
In  the  demonstration  project  will  be 
required  to  maintain  compensation 
costs  at  the  levels  they  would  have 
reached  under  the  current  system.  A 
decision  to  giant  permanent  salary 
increases  for  time  credited  toward 
within-grade  increases  would  result  in 
immediate  cost  escalation  prior  to 
implementation  that  would  distort  base 
cost  calculations.  Such  a  decision 
would  be  counter  to  Departmental  cost 
containment  goals.  Moreover,  under  the 
demonstration  project,  the  salaries  of 
good  peiiormers  will  soon  overtake 
salaries  they  would  have  reached  with 
WIGIs  through  the  following  provisions 
of  the  project  plan: 

(1)  Annual  Performance  Pay 
Increases:  The  new  pay  system  provides 
an  opportunity  for  a  performance  pay 
increase  each  year,  regardless  of  an 
employee's  position  in  the  band.  This  is 
in  contrast  to  the  waiting  periods  of  one 
to  three  years  for  a  WIGI  in  the  General 
Schedule  (GS)  system.  The  potential 
size  of  a  {}erfbrmance  pay  increase  in 
the  new  system  is  significantly  higher 
than  the  size  of  a  GS  within-grade 
increase. 

(2)  Removal  of  Grade  Barriers:  Broad 
banding  removes  the  pay  barriers 
between  the  GS  grades  that  are  placed 
in  the  same  band.  For  example,  because 
grades  GS-7  and  GS-8  will  be  placed  in 
the  same  band  in  the  Support  Career 
Path,  employees  who  previously 
reached  die  top  of  the  CS-7  grade  will 
now  have  access  to  the  GS-8  pay  range. 

(3)  Potential  for  Higher  Pay  Increases 
Upon  Promotion:  When  an  etnployee  is 
promoted  to  a  higher  band,  the 
employee's  salary  may  be  set  at  any 
point  in  the  range  of  the  higher  band  as 
long  as  the  new  salary  represents  an 
increase  of  at  least  6  percent. 

(4)  Supervisory  Performance  Pay: 
Through  pay  for  performance, 
supervisors  have  salary  potential  6 
percent  higher  than  the  normal  f^ilifig 
of  a  band. 

(b)  Supervisory  Performance  Pay 

Comments.  Several  employees 
questioned  the  appropriateness  of  the 
immediate  salary  increase  that 
supervisors  would  receive  under  the 
demonstration  project.  Some  stated  that 
supervisors  would  receive  additional 
compensation  because  they  would 
convert  to  a  higher  pay  band  on  the 
basis  of  their  supervisory  duties,  and 
therefore,  an  automatic  pay  increase 
would  result  in  double  compensation 
for  supervision.  Some  asserted  that  this 
policy  conflicts  with  the  basic  "pay-for- 
performance"  concept  and  suggested 
that  any  pay  incentive  awarded 
supervisors  should  be  given  after  the 
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first  perfonnance  appraisal  cycle.  If 
earned  through  perifonnance. 

Response.  The  proposed  project  plan 
provided  for  an  automatic  pay 
differential  for  supervisors  in  the 
Scientific  and  Engineering  [ZP]  Career 
Path  only.  The  amount  of  this  type  of 
differential  was  to  be  fixed  at  3  percent 
or  6  percent,  for  first-level  and  second- 
level  (and  higher)  supervisors, 
respectively.  However,  as  a  result  of 
comments  received,  this  fasture  of  the 
system  has  been  eliminated.  ZP 
supervisors  will  not  be  given  an 
inunediate  salary  increase  upoiv 
conversion  to  the  demonstration  profect 
Supervisors  in  all  career  paths  will  be 
eligible  for  salaries  up  to  6  percent 
hitter  than  the  maximum  rates  of  their 
pay  bands,  and  there  will  be  no 
difiierentiation  in  the  amount  of  the 
incTsesB  based  on  supervisory  level. 
Any  anployee  who  meets  the 
demonstration  project  definition  of 
"supervisor"  will  be  eligible  for  the  6 
percent  iiKxease,  which  may  be  reached 
through  perfonnance  pay  increases 
granted  through  the  regular  performance 
appraisal  process  (see  Section  in(DK4) 
Supervuory  Performance  PayU 

1.  (5)  Performance  Appraisal 

About  half  of  all  comments  received 
addressed  the  performance  appraisal 
process.  Issues  raised  focused  on  three 
major  areas:  ranking  versus  teamwork, 
linking  the  annual  comparability 
luLreeee  to  performance,  and  the 
requirement  for  all  performance 
elements  to  be  critical. 

(a)  Impact  of  Ranking  on  Teamwork 

Comn^pntB.  Several  employees 
commented  that  ranking  employees  by 
performance  score  will  pit  employees 
against  each  other,  create  a  competitive 
work  environment,  and  destroy 
teamwork. 

Response.  Under  the  demonstration 
project,  employees  will  be  rated  against 
the  criteria  in  their  performance  plans 
and  ranked  accordingly.  There  will  be 
no  direct  comparison  of  employees' 
performance.  It  is  expected  that  more 
competitive  salaries  that  are  diractiy 
tied  to  performance  will  improve  both 
individual  and  organizational 
performance.  Furthermore,  the 
demonstration  project  performance 
appraisal  system  is  flexible  enough  to 
reward  those  aspects  of  worii  that 
require  cooperation  and  teamwork.  For 
example,  in  units  requiring  high  levels 
of  cooperation  and  teamwork  to 
accomplish  organizational  goals, 
supervisors  may  include  contributions 
to  the  team's  accomplishments  in 
performance  plans  and  rate  employees 
accordingly. 


(b)  Linking  the  Annual  Comparability 
Increase  to  Performance 

Comments.  Several  employees 
expressed  concern  about  the  proposal  to 
allow  only  those  employees  with  a 
current  aimual  performance  rating  of 
Eligible  to  receive  the  annual  general 
comparability  increase.  They  consider 
the  annual  increase  a  cost-of-living 
increase,  which  should  not  be  tied  to 
performance. 

Response.  The  annual  General 
Schedule  {CS)  pay  adjustment  is 
authorized  under  5  U.S.C  5303.  It  is 
based  on  the  cost  of  labor,  not  the  cost 
of  living.  GS  pay  adjustments  are  linked 
to  changes  in  the  Employment  Cost 
Index  (BCI),  which  measures  the  overall 
rate  of  change  in  emplojrers' 
compensation  costs  in  the  private  and 
public  sector,  excluding  the  Federal 
Government.  The  demonstration  project 
is  besed  on  the  principle  of  pay  for 
performance;  therefore,  all  pay 
increases,  including  the  anntial 
comparability  increase,  are  tied  to 
performance. 

(c)  Use  of  All  Critical  Elements  in 
Performance  Plans 

Comments.  Some  employees 
expressed  concern  about  the 
reqidrement  for  all  elements  in  a 
performance  plan  to  be  critical 
elements.  In  their  opinion,  this  will 
make  it  easier  for  supervisors  to 
withhold  pay  increases  or  bonuses,  or 
even  initiate  removal,  when  one 
element  is  rated  Unsatisfactory. 

Response.  The  requirunoit  for  all 
elements  in  a  performance  plan  to  be 
critical  is  not  a  departure  fiom  the 
current  performance  appraisal  system. 
The  demonstration  project  will  not 
require  that  noncritical  elements  used  in 
the  current  system  be  changed  to  critical 
elements  under  the  project.  The  project 
simply  eliminates  noncritical  elements. 
Also,  while  noncritical  elements  may 
now  be  included  in  an  employee's 
performance  plan,  they  have  very  little 
weight  Under  the  current  system, 
unacceptable  performance  in  one 
critical  element  results  in  a  mandatory 
rating  of  Unacceptable.  Likewise,  under 
the  demonstration  project,  unsuccessful 
performance  on  one  element  will  result 
in  a  rating  of  Unsatisfactory. 

(6)  Other  Comments 

Employees  addressed  a  number  of 
other  issues  including  classification, 

31oyee  input  to  the  project,  project 
nation,  and  communication. 

(a)  Classification 

Comments.  One  employee  expressed 
concern  that  problems  with  the  current 
GS  classification  standards  would  carry 


over  into  the  demonstration  project. 
Some  questioned  the  basis  for  grouping 
occupations  into  four  career  paths,  and 
a  few  employees  questioned  the  career 
path  decisions  for  their  occupations. 
Others  expressed  dissatisfection  with 
what  they  consider  the  "arbitrary" 
structure  of  the  pay  bands,  believing 
that  employees  who  convert  to  the  top 
of  their  hands  will  have  minimal 
opportunity  for  pay  increases. 
Response.  (1)  Classification 
Standards:  Under  the  demonstration 
project,  OPM  classification  standards 
will  not  be  used.  They  will  be  replaced 
with  more  streamlined  classification 
standards  that  have  been  developed  to 
cover  the  work  in  the  participatiog 
organisations.  Each  pay  band  in  a  career 
path  will  have  a  narrative  standard  that 
uses  two  factors: 

(1)  Duties  and  Responsibilities  and  (2) 
Knowledge,  Skills,  and  Abilities  (KSAs). 
At  each  successively  higher  band,  the 
standards  describe  a  hitter  level  of 
work  and  a  higher  level  of  KSAs 
required  to  successfully  perform  the 
work.  These  standards  will  simplify  the 
classification  process,  make  it  more 
understandable  to  managers  and 
employees,  and  reduce  the  time 
required  to  make  classification 
decisions. 

(2)  Career  Paths:  The  four  career  paths 
are  intended  to  replace  the  GS  method 
of  grouping  occupations.  Under  the 
currant  system,  GS  occupations  are 
placed  in  occupational  groups  according 
to  general  subject  matter.  Each  group 
includes  both  two-grade  and  one-grade 
interval  occupations,  with  each  type 
receiving  difrerent  treatment  for 
classification  and  other  purposes.  By 
contrast,  career  paths  group  occupations 
that  have  parallel  career  patterns  and 
can  be  similarly  treated  for  staffing, 
classification,  pay.  and  other  personnel 
purposes. 

(3)  Pay  Bands:  Pay  bands  are  designed 
to  (Mrallel  the  typical  career  patterns  Cor 
occupations  in  a  career  path.  For 
example,  in  the  Scientific  and 
Engineering  (ZP)  Career  Path, 
professional  technical  employees  begin 
their  careers  as  trainees  (Band  I),  move 
through  a  developmental  stage  that 
builds  on  professional  knowledge 
mined  through  undergraduate  work 
(Band  11),  proceed  to  independent,  full 
performance  research  or  operational 
work  (Band  ID),  acquire  program 
responsibility  (Band  TV),  and  achieve 
broad  recognition  as  an  authority  in  the 
field  (Band  V). 

(4)  Potential  for  Pay  Increases:  Within 
each  pay  band,  the  maximum  potential 
for  a  performance  pay  increase  is 
highest  for  employees  in  interval  one 
and  lowest  for  employees  in  interval 
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three.  This  arrangement  is  intended  to 
slow  salary  increases  as  employees 
move  through  a  band,  duplicating  the 
effect  of  the  longer  waiting  periods  for 
GS  within-grade  increases  as  GS 
employees  move  through  the  steps  of  a 
grade. 

Comments.  Some  employees 
questioned  whether  their  occupations 
were  assigned  to  the  appropriate  career 
paths. 

Response.  The  four  career  paths  used 
in  the  Department  of  Commerce 
Demonstration  Project  as  well  as 
placement  of  occupations  in  those  paths 
replicate  the  NIST  system.  Career  path 
determinations  for  occupations  not 
covered  by  the  NIST  project  are  based 
on  the  definitions  of  career  paths. 
However,  after  the  first  year  of 
operation,  questions  concerning  changes 
in  career  path  may  be  considered. 

(b)  Employee  Input 

Comment.  A  few  employees  felt  that 
the  project  plan  had  not  received  any 
input  from  employees  and  that  this 
could  adversely  impact  relationships 
between  management  and  employees. 
,  Response.  Numerous  briefings  were 
provided  to  employees  and  union 
representatives  prior  to  the  public 
hearings.  Employees  were  given  an 
opporiimity  to  provide  oral  comments  at 
five  public  hearings  held  between  Jime 
9  and  Jime  26, 1997.  These  hearings 
were  held  in  locations  across  the 
country  that  were  accessible  to  most 
employees.  In  addition,  the  first  Federal 
Register  Notice,  published  on  May  2, 
1997,  informed  employees  that  written 
conunents  would  be  accepted  through 
July  10, 1997.  As  a  result  of  comments 
received  from  employees  during  the 
public  comment  period,  several  changes 
have  been  made  to  the  project  plan. 

(c)  Project  Evaluation 

Comments.  Several  employees 
commented  on  the  design  of  the  Project 
Evaluation  Model.  Specifically,  it  was 
suggested  that  employee  morale  be 
measured  since  a  direct  link  exists 
between  morale  and  organizational 
performance,  that  employee  opinions  be 
one  of  the  data  sources  for  evaluation  of 
the  project,  and  that  EEO  complaints 
and  grievance  patterns  be  incorporated 
into  the  evaluations. 

Response.  The  Project  Evaluation 
Model  will  include  employee  surveys  as 
a  source  of  data.  The  surveys  will 
include  criteria  to  measure 
organizational  climate  and  general 
concerns.  In  addition,  as  part  of  the 
evaluation  process,  data  on  EEO 
complaints  and  grievances  will  be 
monitored. 


(d)  Communication 

'  Comment.  One  employee  commented 
that  the  level  of  communication  to 
employees  about  the  project  had  been 
inadequate. 

Response.  All  employees  were  invited 
to  attend  general  briefings  on  the 
proposed  demonstration  project  in 
March,  April,  and  early  May  of  this 
year.  At  these  briefings,  employees 
received  handouts  describing  the  key 
features  of  the  project.  The  publication 
of  the  first  Federal  Register  Notice  was 
announced  in  a  general  bulletin  issued 
to  all  employees  during  the  week  of  May 
5, 1997.  In  that  announcement, 
employees  were  informed  that  the 
Federal  Register  Notice  was 
immediately  available  on  the  Office  of 
Personnel  Management  Internet  Home 
Page.  ShorUy  thereafter,  the  publication 
of  the  Fedo^  Register  Notice  was 
annoimced  on  the  Department  of 
CoDunerce  Internet  Home  Page,  and 
numerous  copies  were  distributed  to  all 
servicing  human  resources  offices  for 
dissemination  to  employees.  An  article 
on  the  demonstration  project  appeared 
in  the  May/Jime  1997  issue  of  the 
Department's  Conunerce  People 
magazine.  In  addition,  a  video  which 
provides  an  overview  of  the  project  was 
developed  and  made  available  to 
employees,  and  several  follow-up 
briefings  were  conducted.  To  ensure 
that  employees  are  kept  informed  on  the 
project,  the  Department  will  issue  a 
Demonstration  Project  Newsletter 
periodically. 

4.  Demonstration  Pn^ect  System 
Changes 

The  following  directs  readers  to  the 
substantive  clumges  and  clarifications  to 
the  project  plan.  The  page  numbers 
below  refer  to  the  pages  of  the  proposed 
plan,  published  in  the  Federal  Register 
on  May  2, 1997. 

(1)  Page  24256,  24258,  and  24260:  The 
Office  of  the  Chief  Financial  Officer/ 
Assistant  Secretary  for  Administration 
and  the  Office  of  the  General  Counsel 
have  been  deleted,  as  those 
organizations  will  not  participate  in  the 
project. 

(2)  Page  24259:  Two  laboratories  of 
the  Office  of  Oceanic  and  Atmospheric 
Research  (OAR)  that  were  inadvertenUy 
listed  have  been  deleted  since  they  will 
not  participate  in  the  demonstration 
project.  These  are  the  Geophysical  Fluid 
Dynamics  L.aboratory,  in  Princeton,  New 
Jersey,  and  the  Pacific  Marine 
Environmental  Laboratory,  in  SeatUe, 
Washington.  In  addition,  all  of  the 
locations  for  each  of  the  participating 
laboratories  have  been  listed. 

(3)  Page  24262:  Table  3  has  been 
changed  to  correct  an  error  introduced 


by  the  printing  process.  Specifically  the 
table  has  been  corrected  to  show  no  GS- 
15  positions  in  the  GS-1340 
Meteorology  Series  and  a  total  of  235 
positions  in  this  occupation. 

(4)  Page  24262:  Moimtain 
Administrative  Support  Center  (MASC) 
has  been  deleted  firom  Table  4,  since 
MASC  will  not  participate  in  the 
demonstration  project. 

(5)  Page  24263:  The  definitions  of  the 
four  career  paths  have  been  expanded 
for  clarification. 

(6)  Page  24265:  Paragraph  B2(a)  has 
been  revised  to  restrict  direct 
examination  and  the  associated 
requirement  for  Applicant  Supply  Files 
to  occupations  for  which  there  is 
documented  evidence  that  skills  are  in 
short  supply. 

(7)  The  requirement  for  all  employees 
in  the  Scientific  and  Engineering  (ZP) 
Career  Path  to  serve  a  three-year 
probationary  period  has  been  modified. 
The  three-year  probationary  period  wrill 
be  applicable  to  only  those  ZP 
employees  who  are  assigned  to  research 
and  development  positions  as  identified 
by  the  functional  code  assigned  in 
conjunction  with  the  classffication 
process.  All  other  ZP  employees  will 
serve  a  one-year  probationary  period. 
(For  further  explanation,  see  Section 
m(B)(10)  Probationary  Period.) 

(8)  Page  24266:  The  provisions  for 
awarding  {>erformance-based  RIF 
retention  credit  have  been  changed.  An 
employee  wdth  an  overall  performance 
score  in  the  top  20  percent  (as  opposed 
to  the  top  10  percent)  of  scores  within 
a  career  path  in  a  pay  pool  mil  be 
credited  with  10  additional  years  of 
service  for  retention  purposes. 

(9)  Page  24267:  The  demonstration 
project  definition  of  "supervisor"  has 
been  clarified  and  expanded.  Minimum 
criteria  for  classification  of  a  position  as 
"supervisory"  have  been  included. 

(10)  Page  24267:  The  section  "Locality 
Pay"  has  been  clarified.  Specifically,  the 
sentence  dealing  with  sptecial  rates  and 
locality  rates  has  been  rewritten  to 
indicate  that  for  bands  afiiected  by 
special  rates,  the  mavimnm  rate  will  be 
the  higher  of  the  special  rate  or  the 
locality  rate,  rather  than  the  special  rate 
and  the  locality  rate. 

(11)  Page  24267:  The  policy  on 
supervisory  pay  has  been  revised. 
Supervisors  in  the  Scientific  and 
Engineering  (ZP)  Career  Path  will  not  be 
eligible  for  immediate  salary  increases 
upon  conversion  to  the  demonstration 
project.  Supervisors  in  all  career  paths 
will  be  eligible  for  salaries  up  to  6 
percent  higher  than  the  maximum  rates 
of  their  pay  bands,  and  there  will  be  no 
differentiation  in  the  amount  of  the 
increase  based  on  supervisory  level. 
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Any  employee  who  meets  the 
demonstration  pro|ect  definition  of 
"supervisor"  will  be  eligible  for  the 
msximum  increase  of  6  percent,  which 
may  be  reached  through  performance 
pay  incraaaaa  granted  through  the 
resular  peHbrmance  appraisal  process. 

(12)  Page  24268:  In  the  section 
entitled  "Pay  Setting  Upon  Movement 
of  an  Employee  to  a  Different  Pay  Area," 
the  formula  for  determining  the  pay  rate 
in  the  new  area  was  printed  incorrectly 
and  has.been  corrected. 

(13)  Page  24274:  The  Froiect 
Evaluation  Model  has  baan  revised  to 
include  the  objective  of  "Support  for 
EEO  and  Divenity  soals." 

(14)  Page  24276:  In  the  "Project 
Management"  section,  the  role  of  the 
DoC  Acting  Chief  Financial  Officer/ 
Assistant  Secretary  for  Administration 
(now  the  Director  of  the  National 
Institute  of  Standards  and  Technology) 
as  chairman  has  been  clarified  to  show 
that  the  role  is  specific  to  the  • 
individual,  who  will  serve  as  Chair  of 
the  DPMB  through  the  first  cycle  of  the 
project's  operation.  After  the  first  cycle, 
chairmanship  of  the  Board  will  be 
assumed  by  one  of  the  members  of  the 
Board. 

Jaafae  K.  LM:h«M». 
Director. 
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L  Executive  Summary 

This  pro)ect  wras  designed  by  the 
Department  of  Commerce  with 


participation  and  review  by  the  Office  of 
Personnel  Management  (OPM).  The 
demonstration  project  will  pursue 
several  key  objectives  of  the  National 
Performance  Review:  to  simplify  the 
current  classification  system  for  greater 
flexibility  in  classifying  work  and 
paying  employees;  to  establish  a 
performance  management  and  rewards 
system  for  improving  individual  and 
organizational  performance;  and  to 
improve  recruiting  and  examining  to 
attract  highly  qualified  candidates  and 
get  new  hires  aboard  Easter.  The 
duration  of  the  project  will  be  5  yean, 
except  that  the  project  may  be  extended 
by  OPM  if  further  testing  and  evaluation 
are  warranted. 

The  profxieed  project  wrill  test 
whether  the  interventions  of  the  NIST 
project  can  be  successful  in  other 
environments.  Other  reasons  for  testing 
the  NIST  interventions  in  the 
Department  are:  (1)  all  of  the  diverse 
operating  units  in  the  proposed 
coverage  are  within  the  same 
Department,  the  U.S.  Department  of 
Commerce,  which  is  also  the  parent 
agency  of  NIST;  (2)  several  oflhe 
operating  units  in  the  proposed 
coverage  have  served  for  eight  yean  as 
comparison  sites  for  the  NIST  project; 
and  (3)  during  the  implementation  and 
operation  of  the  NIST  project.  DoC  and 
NIST  staff  worked  closely  with  the  U.S. 
Department  of  Agriculture's  National 
Finance  Center,  which  provides 
personnel  and  payroll  computing  and 
database  services  to  all  of  DoC, 
including  NIST  and  the  units  proposed 
for  the  new  project. 

n.  lotroductkm 

A.Purpote 

The  purpoee  of  the  proposed  project 
is  to  strengthen  the  contribution  of 
human  resources  management  in 
helping  to  achieve  the  missions  of 
specific  operating  units  of  the 
Department  of  Commerce.  The  project 
conducted  by  NIST  successfully 
demonstrated  that  certain  innovative 
changes  could  improve  human 
resources  management  in  the  NIST 
environment  lie  proposed  project  will 
test  whether  these  same  innovations 
will  produce  similarly  successful  results 
in  other  DoC  environments. 

B.  Problems  With  the  Present  System 

The  Department  of  Commerce 
encourages,  serves,  and  promotes  the 
Nation's  international  trade,  economic 
growth,  and  technological  advancement 
Within  this  framework,  and  in  the 
interest  of  promoting  the  national 
interest  through  the  encouragement  of 
the  competitive  free  enterprise  system. 


the  Department  provides  a  wide  variety 
of  programs,  some  of  which  are 
included  in  the  proposed  coverage  of 
the  project. 

The  current  system  has  three  major 
impediments  to  a  manager's  ability  to 
effectively  manage  human  resources  and 
shape  the  workforce:  (1)  Hiring 
restrictions,  (2)  an  overly  complex  job 
classification  system,  and  (3)  poor  tools 
for  rewarding  and  motivating 
employees.  'These  impediments, 
embedded  in  a  system  that  does  not 
assist  managers  in  removing  poor 
performers,  build  stagnation  in  the 
workforce  and  waste  valuable  time. 

C.  Changes  Required/Expected  Benefits 

The  innovations  of  the  project  and 
their  objectives  are: 

1.  Classification 

Career  paths  will  replace  occupational 
groups,  broad  bands  will  replace  grades, 
and  Departmental  broad-band  standards 
will  replace  OPM  classification 
standards.  The  classification  system  will 
be  automated  and  classification 
authority  will  be  delegated  to  line 
managen. 

These  changes  are  intended  to 
simplify  and  speed  up  the  classificatiaii 
process,  make  the  process  more 
serviceable  and  underetandable, 
improve  the  effectiveness  of 
classification  decision-making  and 
accountabilify,  and  facilitate  pay  for 
performance.  Broad  bands  provide 
larger  classification  targets  that  can  be 
defined  by  shorter,  simpler,  and  more 
undentandable  classification  standards. 
This  simpler  system  will  be  easier  to 
automate,  will  require  fewer  resources 
to  operate,  and  will  focilitate  delegation 
to  line  managen. 

By  providing  broader  and  more 
flexible  pay  ranges  for  setting  entry  pay, 
broad  handing  will  provide  hiring 
officials  with  an  important  tool  for 
attracting  high-quality  candidates  and 
thtis  contribute  to  the  objective  of 
increasing  the  qualify  of  new  hires. 

By  providing  more  flexible  pay  setting 
based  on  performance,  broad  banding 
will  give  managen  the  abilify  to 
increase  the  pay  of  good  performen  to 
higher  and  more  competitive  levels, 
thus  improving  the  retention  of  good 
performen.  At  the  same  time,  the 
potential  for  higher  pay  increases  for 
good  performance,  supported  by  the 
broader  pay  ranges  of  broad  banding, 
will  contribute  to  the  objective  of 
improving  organizational  and 
individual  p^ormance. 

2.  Staffing 

Staffing  methods  will  include  two 
that  were  implemented  in  the  NIST 
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Demonstration  Project  and  which  are 
now  available  to  all  agencies  through 
examining  authority  delegated  by  OPM. 
For  the  sake  of  simplification  and  to 
parallel  the  NIST  Demonstration  Project 
they  are  retained  with  the  same  titles 
under  the  Department  of  Commerce 
Demonstration  Project:  Direct 
Examination  and  Agency-Based 
Staffing.  In  addition,  there  will  be 
placements  under  Merit  Assignment 
and  various  noncompetitive  appointing 
authorities.  OPM  registera  will  not  be 
used,  but  positions  in  occupations 
covered  by  the  Luevano  Consent  Decree 
(Administrative  Careen  with  America 
or  successor  programs)  will  be  filled 
using  OPM  guidance.  Other 
supplemental  staffing  tools  will  include 
such  elements  as  paid  advertising, 
flexible  entry  salaries,  probation,  local 
authority  for  recruiting  and  retention 
payments,  and  more  flexible  pay 
increases  associated  with  promotion. 

These  changes  are  intended  to  attract 
high-quality  candidates,  speed  up  the 
recruiting  and  examining  process, 
increase  the  effectiveness  of  the 
probationary  review  process,  and 
increase  the  retention  of  good 
performen. 

Agency-based  staffing,  supported  by 
paid  advertising,  will  allow  Itiring 
officials  to  focus  on  more  relevant 
recruiting  sources.  Direct  examination 
will  allow  managen  to  hire  individuals 
with  shortage  skills  as  they  find  them, 
get  them  on  board  faster,  and  avoid  the 
loss  of  good  candidates  who  may  grow 
impatient  with  a  long  hiring  process, 
thus  contributing  to  the  objectives  of 
increased  quality  of  new  hires  and 
better  fit  between  position  requirements 
and  candidate  skills. 

The  three-year  probationary  period 
will  help  ensure  that  scientists  and 
engineen  who  are  retained  beyond 
probation  are  capable  of  carrying  out  the 
full  cycle  of  research  and  development 
(R&D)  work,  thus  contributing  to  the 
objectives  of  high-qualify  hires  and  a 
high-performing  workforce.  (See  Section 
III(B)(10)  Probationary  Period.)  Local 
authorify  for  recruiting  and  retention 
payments  will  provide  extra  incentives 
for  hiring  and  retaining  individuals  with 
shortage  skills,  thus  contributing  to  the 
objectives  of  increasing  the  quality  of 
new  hires,  improving  tiie  fit  between 
position  requirements  and  individual 
qualifications,  and  improving  the 
retention  of  good  performen. 

3.  Pay 

The  most  important  change  in  pay 
administration  is  the  introduction  of 
pay  for  performance,  which  will  govern 
individual  pay  progression  within 
bands.  Funds  currentiy  applied  to 


within-grade  increases,  qualify  step 
increases,  and  promotions  from  one 
grade  to  a  higher  grade  when  both 
grades  are  now  in  the  same  band,  will 
be  used  instead  to  grant  performance- 
based  pay  increases  within  bands.  The 
amount  of  the  basic  pay  and  localify  pay 
increases  approved  by  Congress  and  the 
President,  however,  will  continue  to  be 
applied  to  pay  schedules  and  to  the 
salaries  of  employees  with  a 
performance  rating  of  Eligible.  Other 
pay  tools  are  supervisory  performance 
pay,  flexible  pay  setting  for  new  hires, 
and  more  flexible  pay  setting  upon 
promotion. 

Pay  for  performance  promotes  fairness 
through  the  peer  ranking  process  and 
provides  a  motivational  tool  and  a 
retention  tool.  As  a  motivational  tool, 
the  promise  of  higher  pay  increases  for 
good  performance  encourages  high 
achievement.  As  a  retention  tool,  pay  for 
performance  allows  the  organization  to 
quickly  move  the  salaries  of  good 
performen  to  levels  that  are  more 
competitive  in  the  labor  market. 
Supervisory  performance  pay 
provides  an  incentive  for  supervison, 
addressing  the  objective  of  improved 
individual  and  organizational 
performance.  Supervisory  performance 
pay  also  addresses  the  objective  of 
improving  retention  by  raising  the  pay 
of  high-performing  supervison  to  more 
competitive  levels. 

Flexible  pay  setting  for  new  hires  is 
a  recruiting  tool  that  gives  hiring 
officials  greater  flexibilify  to  offn  more 
competitive  salaries  to  high-quality 
candidates,  addressing  the  objective  of 
improving  the  quality  of  new  hires.  The 
greater  flexibility  in  setting  pay  upon 
promotion  gives  managen  another 
retention  tool  to  help  retain  top 
performen. 

4.  Performance  Appraisal 

The  new  system  replaces  the  current 
five-level  rating  system  with  a  two-level 
rating  system,  using  Unsatisfactory  and 
Eligible  labels.  [Unsatisfactory  is 
equivalent  to  Unacceptable,  as  used  in 
Part  430  of  Tide  5,  Code  of  Federal 
Regulations.)  The  most  important 
feature  of  the  proposed  performance 
appraisal  system  is  that  it  is  based  on 
the  application  of  a  weighted  100-point 
scoring  system  linked  to  pay  for 
performance.  As  in  the  current  system, 
each  employee  has  an  individual 
performance  plan  composed  of  several 
performance  elements  (all  of  which  are 
critical  elements)  that  are  measured 
with  the  100-point  scoring  system  in 
conjunction  with  the  application  of 
benchmark  performance  standards. 
Based  on  the  resulting  total  scores, 
supervison  rank  employees  by 


performance  within  peer  groups  and 
grant  performance  pay  increases 
according  to  the  ranking.  Highly  ranked 
employees  within  a  peer  group  receive 
relatively  high  pay  increases  and  lower 
ranked  employees  receive  relatively 
lower  pay  increases.  Bonuses  are 
granted  at  the  discretion  of  the 
supervisor  following  the  performance 
appraisal  process. 

The  performance  appraisal  process  is 
intended  to  (1)  promote  good 
performance;  (2)  encourage  a  continuing 
dialogue  between  supervison  and 
employees  on  organizational  objectives, 
supervisory  expectations,  employee 
performance,  employee  needs  for 
assistance  and  guidance,  and  employee 
development;  and  (3)  provide  a  basis  for 
performance-related  decisions  in 
employee  development,  pay,  rewards, 
assignment,  promotion,  and  retention. 
The  system  will  more  effectively 
communicate  to  employees  how  they 
are  performing  in  relation  to  their  peen, 
the  rewards  of  good  performance,  and     ' 
the  consequences  of  poor  performance. 

Performance-basea  pay  increases  give 
an  operating  unit  the  ability  to  raise  the 
pay  of  good  performen  more  rapidly, 
thus  improving  retention  of  good 
performen.  The  potential  for  higher  pay 
increases  for  good  performance  will 
encourage  achievement  and  promote  the 
objective  of  improved  individual  and 
organizational  performance. 

5.  Performance  Bonuses 

In  accordance  with  5  CFR  451,  at  the 
end  of  the  annual  performance  period. 
Rating  Officials,  with  the  approval  of 
Pay  Pool  Managen,  wiU  have  the 
opportunify  to  reward  employee 
performance  with  bonuses  up  to 
$10,000.  Bonuses  address  two 
objectives.  Pint,  rewarding  achievement 
will  make  high  achieven  more  likely  to 
remain,  thus  improving  retention  of  the 
best  performen.  Second,  the  potential 
for  bonuses  for  achievement  will 
encourage  improved  individual 
performance. 

6.  More  Efficient  Systems 

The  Department  will  improve  the 
efficiency  of  human  resource  systems  by 
streamlining  procedures,  reducing 
paperwork,  and  automating  processes 
wherever  possible. 

7.  Line  Management  Authorify 

Under  the  demonstration  project, 
greater  authority  and  accountabilify  will 
be  delegated  to  line  managen.  This 
delegation  is  intended  to  improve  the 
effectiveness  of  human  resources 
management  by  strengthening  the  role 
of  line  managen  as  the  human  resources 
managen  of  their  units.  The  project  will 
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be  managed  by  the  Departmental 
Personnel  Management  Board  (DPMB). 
Through  the  first  cycle,  the  Board  will 
be  chaired  by  the  Director  of  the 
National  Institute  of  Standards  and 
Technology.  Following  that,  one  of  the 
Board  members  mil  assume  the  role  of 
Chairman.  Each  major  operating  unit 
will  have  its  own  Operating  Personnel 
Management  Board  (OPMB)  to  manage 
and  oversee  local  operations.  (See  the 
section  on  Project  Manageawnt) 

D.  Participating  Organizations 

The  Department  of  Commerce 
encourages,  serves,  and  promotes  the 
Nation's  international  trade,  economic 
growth,  and  technological  advancement. 
Within  this  framework,  and  in  the 
interest  of  promoting  the  national 
interest  through  the  encouragement  of 
the  competitive  free  enterprise  system, 
the  Department  provides  a  wide  variety 
of  programs,  some  of  which  are 
included  in  the  proposed  coverage.  The 
following  organizations  will  participate 
in  the  project 

Technology  Administration  (TA) 

The  Technology  Administration, 
which  oversees  NIST  and  the  National 
Technical  Information  Service  (NTIS), 
was  established  by  Congress  in  1988  as 
the  premier  technology  agency  working 
with  U.S.  industry  in  improving 
competitiveness  and  increasing  the 
impact  of  technology  on  economic 
growth.  The  TA  coverage  would  include 
only  the  Office  of  the  Under  Secretary 
for  Technology  Administration  and  the 
Office  of  Technology  Policy.  This 
coverage  would  be  an  opportunity  to 
apply  broad  banding  principles  to  a 
policy,  planning,  and  development 
environment  dealing  with  issues  vital  to 
the  future  of  the  U.S.  economy  as  it  is 
affected  by  technology.  TA  offices  in  the 
proposed  coverage  are  located  at  the 
DoC  headquarters  building  in 
Washington,  D.C. 

The  key  occupations  are:  General 
Administration,  Management  Analyst, 
and  General  Business  Specialist. 

Bureau  of  Economic  Analysis  (BEA), 
Economics  and  Statistics 
Administration 

BEA  is  responsible  for  providing  a 
ciirrent  picture  of  the  U.S.  economy 
through  the  preparation,  development, 
and  interpretation  of  the  national 
income  and  product  accounts  showing 
the  gross  domestic  product,  business 
and  other  components  of  the  national 
wealth  accounts,  industrial  market 
interrelationships  traced  by  the  input- 
output  accounts,  and  other  accounts 
showing  such  economic  indicators  as 
personal  income,  foreign  investment. 


and  balance  of  payments.  The  bureau 
also  develops  surveys  and  other  tools 
for  analyiing  and  forecasting  economic 
developments.  This  coverage  provides  a 
test  of  the  NIST  system  in  an 
environment  that  uses  economists  and 
accountants  as  analjrsts.  reporters,  and 
forecasters.  BEA  is  located  at  1441  L 
Street,  N.W.,  Washington,  D.C 

The  economic  analysis  work  of  the 
organization  is  reflected  in  the  following 
key  occupations:  Economist, 
Accountant.  Financial  Administrator, 
Computer  Specialist,  Statistician,  and 
Statistical  Assistant. 

Institute  for  Telecommunication 
Sciences  (ITS).  National 
Telecommunications  and  Information 
Administration 

ITS  is  a  major  component  of  the 
National  Telecommunications  and 
Information  Administration  (NTIA).  ITS 
is  the  principal  Federal 
telecommunications  research  and 
engineering  laboratory.  The  Institute 
conducts  telecommunications  research 
in  support  of  NTIA's  responsibilities  in 
advising  the  President  on 
telecommunications  and  information 
policy;  developing  U.S.  plans  and 
policies  in  international  forums:  and 
developing  policy  for  Federal  use  of  the 
radio  frequency  spectrum.  This 
application  will  test  how  well  the  NIST 
interventions  work  in  a  research  and 
development  (RftD)  environment  quite 
difiiarent  from  the  NIST  environment 
ITS  is  located  in  Boulder,  Colorado. 

The  ITS  R&D  work  is  carried  out 

Krimarily  by  Electronics  Engineers,  with 
elp  from  Mathematicians. 
Ine  remaining  units  are  subunits  of 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA): 

Office  of  Oceanic  and  Atmospheric 
Research  (OAR) 

OAR  is  the  primary  research  and 
development  unit  of  NOAA.  OAR 
provides  the  science  and  technology  to 
support  improvements  in  NOAA 
services  and  address  current  and  future 
problems.  OAR  conducts  research 
programs  in  coastal,  marine, 
atmospheric,  and  space  sciences 
through  its  own  laboratories  and  offices, 
as  well  as  through  networks  of 
university-based  programs.  The  worii 
consists  of  raeearch,  modeling,  and 
environmental  obeervations  relating  to 
weather,  climate,  and  environmental 
resources.  The  laboratory  component  of 
OAR  is  the  Environmental  Research 
Laboratories  (ERL).  ERL  includes 
research  laboratories  in  space 
environment,  aeronomy.  environmental 
technology,  weather  forecast  systems, 
climate  monitoring  and  diagnostics. 


severe  storms,  air  resources, 
oceanography,  and  geophysical  fluid 
dynamics.  This  diversity  provides  a  rich 
new  R&D  environment  for  the  testing  of 
broad  banding  principles.  OAR  and  ERL 
headquarters  are  located  in  Silver 
Spring.  Maryland.  All  ERL  laboratories 
wdll  be  included  in  the  project,  except 
the  Greet  Lakes  Environmental  Reseereh 
Laboratory  (Ann  Arbor,  MI),  the 
Geophysical  Fluid  Dynamics  Laboratory 
(Princeton,  NJ),  and  tiie  Pacific  Marine 
Environmental  Laboratory  (Seattie, 
WA).  The  project  laboratories  are: 
Aeronomy  Laboratory — Boulder,  CO 
Atlantic  Oceanographic  and 
Meteorology  Laboratory — Miami.  FL; 
Silver  Spring,  MD;  San  Diego,  CA;     . 
Norfolk.  VA:  and  Seattie.  WA. 
Air  Resources  Laboratory — Silver 
Spring,  MD;  Boulder,  CO;  Research 
Triangle  Park,  NC;  Oak  Ridge,  TN;  Las 
Vegas,  NV:  and  Idaho  Falls,  ID 
Climate  Diagnostic  Center — Boulder,  CO 
Climate  Monitoring  and  Diagnostics 
Laboratory— Boulder,  CO;  Hilo,  HI; 
Barrow,  AK;  Pago  Pago.  American 
Samoa;  South  Pole,  Antarctica 
Environmental  Technology 

Laboratory — Boulder,  CO  Forecast 
Systems  Laboratory — Boulder,  CO 
National  Severe  Storms  Laboratory — 
Norman,  OK  Space  Environmental 
Laboratory — Boulder,  CO 
The  dominant  occupation  within  OAR 
is  Meteorologist.  Other  key  occupations 
are  Physical  Scientist,  Physicist. 
Electronics  Engineer,  Computer 
Specialist,  Electronics  Technician, 
Physical  Science  Technician,  and 
Mathematician. 

National  Environmental  Satellite,  Data, 
and  Information  Service  (NESDIS) 

NESDIS  operates  NOAA's  satellites 
and  ground  {acilities;  collects, 
processes,  and  distributes  remotely 
sensed  data;  conducts  studies,  plans 
new  systems,  and  carries  out  the 
engineering  required  to  develop  and 
implement  new  or  modiHed  satellite 
systems;  carries  out  research  and 
development  on  satellite  products  and 
services;  provides  ocean  data 
management  and  services  to  researchers 
and  other  users;  and  acquires,  stores, 
and  disseminates  worldwide  data 
related  to  solid  earth  geophysics,  solar^ 
terrestrial  physics,  and  marine  geology 
and  geophysics.  NESDIS  provides  both 
a  technical  operations  environment  and 
a  new  R&D  environment  for  testing  the 
NIST  interventions.  NESDIS 
headquarters  and  most  of  its  offices  are 
located  in  Suitland,  Maryland.  Ground 
stations  are  located  at  Wallops  Island, 
Virginia,  and  Fairbanks,  Alaska.  The 
National  Climatic  Data  Center  is  located 
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in  Asheville,  North  Carolina.  All  of 
NESDIS  will  be  included  in  the  project, 
except  Cor  the  Wallops  Island  ground 
station. 

The  key  occupations  within  NESDIS 
are  Physical  Scientist,  Meteorologist, 
Computer  Specialist,  Oceanographer. 
Physical  Science  Technician. 
Meteorological  Technician.  Electronics 
Engineer,  Engineering  Technician. 
Geophysicist,  and  Mathematician. 

National  Marine  Fisheries  Service 
(NMFS) 

The  mission  of  the  National  Marine 
Fisheries  Service  is  the  stewardship  of 
living  marine  resources  for  the  benefit  of 
the  Nation  through  their  science-based 
conservation  and  management  and 
promotion  of  the  health  of  their 
environment  NMFS  supports  domestic 
and  international  conservation  and 
numagement  of  living  marine  resources. 
The  goals  of  NMFS  are  to  rebuild  and 
maintain  sustaiiuible  fisheries,  to 
promote  the  recovery  of  protected 
species,  and  to  protect  and  maintain  the 


health  of  coastal  marine  habitats.  NMFS 
brings  in  a  variety  of  work  in  the 
biological  sciences  never  before 
addressed  by  broad  banding  principles. 

In  addition  to  the  headquarters  office 
in  Silver  Spring,  Maryland,  there  are 
five  regions,  each  of  which  consists  of 
a  Regional  Office  and  a  Fisheries 
Science  Center.  The  regional  offices  are 
located  in  the  following  areas:  Northeast 
(Gloucester,  Massachusetts);  Southeast 
(St  Petersburg,  Florida);  Northwest 
(Seattie,  Washington);  Southwest  (Long 
Beach,  California);  and  Alaska  Quneau). 
All  the  above  units  of  NMFS  will  be 
included  in  the  project  except  for  the 
following:  in  Headquarters,  the  Office  of 
Enforcement  and  the  Inspection 
Services  Division;  and  in  the  regions, 
the  Fisheries  Science  Centers  located  in 
Woods  Hole,  Massachusetts;  Miami, 
Florida;  Seattie,  Washington;  La  Jolla, 
California;  and  the  Alaska  Center 
located  in  Seattie.  Washington. 

NMFS  is  supported  mainly  by 
occupations  in  the  biological  sciences: 


Fish  Biologist,  Biologist  Microbiologist, 
and  Biology  Technician.  Other 
important  occupations  are  Chemist 
Oceanographer,  Wildlife  Biologist. 
Computer  Specialist,  and  General 
Business  Specialist 

E.  Participating  Employees 

The  project  covers  all  positions  that 
would  otherwise  be  in  the  General 
Schedule  (GS)  system.  Wage  (kade 
positions  are  not  included. 

Table  1  shows  the  total  number  of 
employees  in  each  operating  unit  to  be 
covered  by  the  project  Table  2  lists  the 
occupational  series  in  which  current 
positions  are  classified  and  shows  the 
number  of  employees  in  each  series. 
The  OPM  occupational  series  vrill  be 
retained.  The  series  are  listed  under  the 
career  path  in  which  they  will  be 
placed.  (See  Position  Classification  for 
definitions  of  the  four  career  paths.) 
Table  3  shows  the  numbCT  of  covered 
employees  in  each  series,  by  General 
Schedule  grade. 


Table  l.— Number  of  Covered  Employees  by  Unit 


Operating  unit 


Numtiar 


TA „.... 

BEA,  ESA  ._. 

ITS,  NTIA  .„. 

NOAA 

OAR  

NESDtS 
NMFS  •••. 


«840» 
(736) 
(738) 


36 

414 
82 

2114 


Toltf 


2645 


Table  2.— Occupational  Series,  by  Career  Path 


TiOe 


Number 


Scleiillflc  and  EnQhwarhiQ  (ZP) 


101 
110 
184 
190 
334 
401 
403 
406 
480 
482 
486 
499 
701 
801 
810 
830 
860 
854 
855 
861 


1301 
1310 
1313 
1315 


oooai  ocienuii ...» 

Ecoootnist 

AnttHopotogist*  

Computer  SpedaNst 

BtotoiBist 

Microbiologist 

Ecologlst  • 

Fish  Administrator*  ._>„„.. 

-Fish  Bioiogist* 

Wildlife  Biologist  • 

BiologicaJ  Science  Student 
Veterinary  Medical  Officer* 

General  Engineer  ....... 

Civil  Engineer ^ 

Mectianical  Engirteer  

Electrical  Engineer 

Computer  Engineer 

Electronics  Engineer 

Aerospace  Engineer* 

Engineering  Trainee , 

Physical  Scientist  i 

Physicist  „. 

Geophysicist* 

Hydrotogist* 


■•*•*•**• A V**4 


2 

247 

1 

1 

267 

51 

4 

4 

43 

182 

2 

1 

1 

3 

8 

3 

1 

2 

96 

1 

1 

196 

71 

12 

1 
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Table  2.— Occupational  Series,  by  Career  Path— Continued 


Table  2.— Occupatkdnal  Series,  by  Career  Path— Continued 


S«<M 


1320  ... 

1330  ... 

1340  ... 

1360  ... 

1360  .... 

1372  .... 

1382  .... 

1300  .... 

1515  .... 

1520  .» 

1529  _. 

1530  .... 
1560  .... 


TNto 


CfMIIMt 


MateorotogM* 


FoodTactmologM*  

Phyaicai  Sdenc*  Student 

OperaUons  Rcsewcti  Analyst 


Matwwucal  SfBsMdan 

Stattsboan «...»... 

Computsf  Sdanliat .... 


Total 


Number 


Series 


ftAl^M^Mb*  ^«bai  ■akaB^AA^tf^AtfM  ^  —  * — ■-• fVT> 


332  . 

382  . 
404  . 
802  . 
866  . 

1311 
1341 
1531 


ZT 


Computer  Operator 

Radio  Froquanqr  Technician 

BioloQy  Technician „......_. 

Engvweflng  Technician  ....... 

Electronics  Tactmician 

Physical  Sctance  Technician 
Meteorologicnl  Tachntaan  *  .. 
^^y^^f^gt  nttfti/Atstslanl  *  .... 


Toiri 


(ZA) 


130  --. 

131  

280  

301  ..... 

341  .,>. 

343  "Z 
346  ..... 
391  ..... 
501  ..... 

510  

560  

610  

606  

930  

1001  ... 
1036  ... 

1082  ... 

1083  ... 

1084  ... 
1101  ... 
1140  ... 
1166  ... 
1410  ... 
1412  ... 
1664  ... 
1670  ... 
1712  .„ 
1750  ... 

ZA 


Foreign  Affairs  Specialist*  

International  Relations  Specialist* 

Equal  Employment  Spedalist  „ 

Miscellaneous  Administration  ........ 

Program  Manager .... 

Administrative  OfHcer 


Support  Servicas  Specialist* 

Management  Analyst 

Logistics  Management  SpeciaKat* 

Telecommunications  Specialist 

Financial  Administrator  „ 

Accountant  

Budget  Analyst 

Nurse  * _ 

Consumer  Salely  Specialist* 

Appaaia  OfRcer  *  

Qeneral  Arts  and  Irrformation  ........ 

Put>iic  Affairs  Specialist  „ 

Writef/Edrtof  

Technical  Writer/Edrtor .;.. 

Visual  Information  Specialiat 

General  Business  Specialist 

Trade  Spedaltst  

Loan  Specialist  * 

Ubrarian  


Technical  Information  Specialist  .. 

Printing  Manager 

Equipment  Specialist  

Training  Instructor*  

Instructional  Systems  Specialist* 
Total  


Support  (Z8) 


29  

303  

305  ...... 

309  

318 

322 

326 

336  


Eiwiranmental  Protection  Assistant' 

Mtaoalaneous  ClerK/Assistant  

Mail  and  File  Clortt 

Correspondence  Ctettt/Assistant  .... 

Secrstaiy 

Clerk-Typist  

Office  Automation  Clertc/Assistant  .. 
Computer  Clert(/Assistant  


23 

8 

226 

2 

77 
3 
2 
1 
1 

24 
1 

13 
7 


1501 


3 
2 

• 
28 
22 
78 
41 
21 


206 


11 
T 
4 

77 
2 

22 
3 

n 

2 
1 

10 
46 

28 
1 
1 
2 

3 

6 

14 

4 

7 

72 

8 

16 

13 

5 

1 

1 

1 

1 

445 


1 
72 

3 

1 
100 

2 
40 
43 


344  . 

525  . 

561   .. 

963  . 

1087 

1101 

1105 

1411 

2006 

2102 


zs 


Title 


Management  Clerk/Assistant 

Student  Trainee 

Aooountlng  Technician 

Budget  Clerk/Assistant „. 

Legal  Instruments  Examiner* 

EdNorial  Cleik/Assistant 

Trade  InformalkxVFinancial  Assistant 

Purchasing  Agent 

Ubrary  Technician .................... 

Supply  deik/Assistant 

Transportation  Cleik/Aasistant . 


Total 


mimDor 


5 
8 

8 
3 
9 

1 

7 
4 
4 
2 
1 


oocupalkNis  were  not  tested  by  the  NIST  praiect 
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TABLE  3:   COVERED  EMPLOYEES,  BY  SERIES  AND  GRADE 


to>i- 

Qrmdm 

1 

2 

3 

4 

5 

C 

7 

• 

9 

10 

11 

12 

13 

14 

15 

Total 

tM 

1 

1 

101 

1 

1 

2 

110 

1 

IS 

17 

27 

•0 

45 

37 

25 

247 

130 

1 

5 

4 

1 

11 

111 

2 

4 

1 

7 

104 

1 

1 

IM 

1 

1 

2«0 

1 

3 

4 

Ml 

2 

11 

1 

17 

11 

9 

13 

14 

77 

303 

4 

3 

1 

14 

12 

29 

7 

2 

72 

305 

1 

1 

1 

3 

309 

1 

1 

31t 

17 

69 

59 

31 

U 

1 

190 

322 

1 

1 

2 

32C 

2 

3 

4 

7 

17 

5 

2 

40 

332 

1 

1 

1 

3 

334 

!  1 

7 

17 

4« 

§7 

72 

33 

4 

247 

335 

2 

3 

6 

t 

11 

5 

4 

3 

1 

43 

340 

1 

1 

2 

341 

3 

2 

5 

9 

3 

1 

22 

342 

1 

1 

1 

3 

343 

7 

7 

10 

15 

20 

12 

5 

76 

344 

1 

1 

1 

2 

5 

"•       1 

1     1     1 

1 

2 

' 
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••rlM 

end. 

1 

2 

3 

4 

5 

6 

7 

• 

9 

10 

11 

12 

13 

14 

15 

Votal 

391 

1 

392 

1 

1 

399 

4 

3 

1 

401 

1 

2 

7 

6 

18 

11 

3 

3 

403 

2 

1 

1 

404 

3 

6 

409 

1 

1 

1 

1 

490 

8 

20 

15 

43 

492 

2 

11 

29 

69 

SO 

18 

3 

182 

49C 

1 

1 

499 

1 

501 

1 

1 

7 

1 

10 

510 

3 

• 

19 

8 

7 

1 

46 

525 

3 

4 

1 

• 

560 

* 

6 

7 

3 

7 

3 

2 

28 

5C1 

1 

1 

1 

CIO 

1 

696 

1 

701 

1 

901 

1 

2 

902 

2 

1 

1 

1 

23 

28 

910 

1 

5 

2 

930 

1 

1 

1 

•50 

1 

•54 

1 

1 

955 

1 

4 

10 

17 

34 

16 

14 

96 

956 

1 

1 

2 

3 

7 

8 

22 

961 

1 

•99 

1 

930 

1 

1 

963 

~      1 

J 

4 

1 
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»»i- 

«..d. 

1 

2 

3 

4 

S 

C 

7 

• 

• 

10 

u 

12 

13 

14 

15 

Votal 

1001 

1 

1 

3 

1035 

1 

3 

6 

1002 

2 

9 

14 

1003 

1 

1 

1 

4 

1004 

1 

1 

2 

7 

1007 

1 

1 

UOl 

2 

5 

It 

21 

15 

9 

5 

4 

79 

llOS 

3 

1 

4 

1140 

5 

1 

• 

11 S5 

1 

10 

2 

1 

16 

1301 

1 

4 

10 

21 

CI 

56 

3t 

19t 

1310 

1 

10 

14 

23 

21 

71 

1311 

2 

4 

2 

7 

3 

22 

1 

24 

7 

79 

1313 

1 

1 

2 

4 

2 

12 

1315 

• 

1 

1320 

2 

4 

7 

2 

23 

1330 

4 

2 

1 

1 

1340 

1 

1 

S 

• 

40 

75 

50 

26 

226 

1341 

2 

11 

10 

4 

• 

1 

3 

41 

1350 

1 

1 

2 

13C0 

1 

7 

14 

26 

14 

13 

77 

1372 

1 

2 

3 

1302 

1 

1 

2 

1399 

1 

1 

1410 

1 

2 

6 

1 

2 

1 

13 

1411 

1 

2 

1 

4 

1412 

2 

1 

2 

5 

ISIS 

1 

1 

1520 

1 

2 

6 

10 

5 

24 

1529 

1 

1 

1530 

1 

1 

1 

.      .|    ,| 

4 

.       .,1 
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a«>i- 

end. 

Votal 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

U 

12 

13 

14 

15 

1531 

1 

1 

6 

1 

9 

2 

1 

21 

1550 

1 

5 

1 

1C54 

1 

1C70 

1 

1712 

1 

1750 

1 

2005 

1 

1 

2102 

1 

TOZMU 

11 

7 

15 

25 

76 

124 

191 

54 

194 

13 

295 

554 

526 

351 

208 

2645 

Senior  Executive  Service  and  ST-3104 
Positions 

The  personnel  systems  for  SES 
positions  (see  5  U.S.C.  3131-3136  and  5 
U.S.C  5381-5385)  will  not  change  for 
the  project  SES  classification,  staffing, 
compensation,  performance  appraisal, 
awards,  and  reduction-in-force  will  be 
based  on  standard  SES  methods.  The 
personnel  systems  for  ST-3104 
positions  (see  5  U.S.C.  3104  and  5376) 
will  change  only  to  the  extent  that  ST- 
3104  positions  are  in  the  same 
performance  appraisal,  awards,  and 
reduction-in-force  systems  as  General 
Schedule  positions.  Classification, 


staffing,  and  compensation,  however, 
will  not  change.  Neither  SES  nor  ST- 
3104  employees  will  be  subject  to  the 
pro  rata  share  payouts  upon  conversion 
to  the  demonstration  project  Pay 
adjustments  for  their  positions  under 
the  project  will  be  carried  out  in 
accordance  with  existing  Federal  rules 
pertaining  to  SES  and  ST-3104  pay 
adjustments. 

General  Schedule  Positions 

All  General  Schedule  (GS  and  GM) 
positions  are  incorporated  in  the  new 
career  path/pay  band  system.  The 
within-grade  increases  of  the  General 
Schedule  will  be  replaced  by  the  annual 
performance  pay  increases.  Except  as 

Table  4.— Bargaining  Unit  Coverage 


otherwise  provided  in  the  project  plan, 
laws  and  regulations  pertaining  to  GS 
employees  (e.g.,  overtime  pay  and  cost- 
of  living  allowance  provisions)  continue 
in  force  for  all  project  employees  in  the 
same  way  as  they  do  for  GS  employees. 

F.  Labor  Participation 

All  unions  affected  by  the  project  are 
local  imits  of  the  American  Federation 
of  Government  Employees  (AFGE).  All 
of  the  AFGE  representation  is  within  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA).  The  following 
table  shows  the  number  of  project 
employees  represented  by  each  union 
local. 


Operating  unit 


Locaiion 


Union  loctf 


Employees 
covered 


NESOIS 
OAR 


Camp  Springs,  MD  

AshevHie.  NC  „... 

Silver  Spring,  MD 

Research  Triangle  Parte.  NC 


AFGE  3680 
AFGE  146  .. 
AFGE  2703 
AFGE  3347 


118 

146 

168 

39 


The  project  operating  units  provided 
numerous  briefings  on  the  project  to 
employees  and  union  representatives. 
Human  resources  representatives 
traveled  to  the  various  organizational 
locations  to  conduct  three-hoiu' 
information  briefings.  In  addition,  each 
bargaining  imit  covered  was  invited  to 
send  a  representative  to  Botdder, 
Colorado,  at  management's  cost  to 
receive  further  information  on  the 
project  and  to  interact  with  a  panel  of 
NIST  managers  and  employees  currentiy 
in  the  NIST  project.  The  project 
operating  units  offered  Impact  and 


Implementation  Bargaining  to  each  of 
these  unions  on  the  conditions  and 
provisions  of  the  proposed  project  All 
of  the  unions  on  the  list  have  agreed  to 
the  project 

G.  Project  Design/Methodology 

The  project  methodology  is  to 
introduce  into  selected  DoC  operating 
units  certain  innovations  in  himian 
resources  management,  and  to  evaluate 
over  time  the  effects  of  those 
innovations  on  the  ability  of  the 
operating  imits  to  manage  their  human 
resources.  The  methodology  includes 
the  following  steps: 


1.  Selection  of  Innovations:  After 
review  of  the  innovations  tested  at 
NIST,  the  Department  has  determined 
that  all  would  have  potential  benefit  in 
otuer  DoC  units  and  therefore  should  be 
included  in  the  proposed  project.  These 
innovations,  and  the  procedures 
associated  with  them,  are  described 
below  under  Position  Classification, 
Staffing,  Reduction-in-Force,  Pay 
Administration,  and  Performance 
Evaluation  and  Rewards. 

2.  Selection  of  Operating  Units:  The 
Department  has  selected  several 
operating  units  (See  Participating 
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Organizations.)  that  will  provide  a 
tueful  test  of  whether  the  innovations 
successfully  tested  at  NIST  will  produce 
similarly  successful  results  in  other 
environments. 

3.  Establishment  of  Coals  and 
Objectives:  The  fbllowiog  tectJoa  on 
Goals  and  Objectives  deacrfbes  the 
overall  goals  of  the  project  and  the 
objectivea  associated  with  each  of  the 
innovations. 

4.  Partnership:  The  Department  has 
sought  input  on  the  proposal  from  each 
affiscted  local  union.  (See  Labor 
Participation.)  The  Department  will  also 
ensure  that  partnership  in  accordance 
with  Executive  Order  12871  continues 
to  be  an  integral  part  of  planning  and 
implementation. 

5.  Baseline  Evaluation:  To  provide  a 
basis  of  comparison  between  employee 
opinions  of  the  current  system  tmd  their 
futiue  opinions  of  the  project  system, 
each  employee  in  the  covered  operating 
units  will  be  asked  to  complete  an 
opinion  questionnaire  on  the  current 
system  prior  to  implementation  of  the 
project.  To  establish  a  baseline  cost 
analysis,  each  operating  unit  will  be 
required  to  analyze  its  personnel  costs 
during  fiscal  years  1994.  1995.  and 
1996. 

6.  Training:  The  Department  and  the 
operating  units  will  provide  training  to 
human  resources  staff,  managers,  and 
employees  prior  to  implementation  of 
the  project  and  will  provide  additional 
training  to  managers  on  the  pay-for- 
performance  system  prior  to  the  end  of 
the  first  performance  cycle.  (See 
Training.) 

7.  Implementation:  To  ensure  a 
smooth  implementation,  the  Department 
and  the  operating  units  will  emphasize 
top  management  support;  the 
development  of  detailed  operating 
procedures  prior  to  implementation; 
thorough  training  of  managers  and 
human  resources  office  staff;  step-by- 
step  implementation  planning;  adequate 
backup  systems,  particularly  in 
automated  personnel  and  payroll 
systems;  and  sufBcient  operating 
resources. 

8.  Operation:  The  Department  will 
exercise  continual  oversight,  under  the 
direction  of  the  Departmental  Personnel 
Management  Board  (See  Project 
Management.)  to  ensure  that  project 
authorities  and  procedures*  are 
administered  correctly. 

9.  Evaluation:  The  Department  will 
arrange  for  an  annual  evaluation  of  the 
project  under  an  OPM-approved 
evaluation  plan.  (See  Project 


Evaluation.)  The  evaluation  will  be 
designed  to  determine  whether  the 
innovations  are  achieving  the  goals  and 
objectives  described  in  the  following 
sections  and  are  operating  within 
acceptable  cost  limits.  (Sot  Budget 
Diicipline.) 

m.  Persotmel  System  Changes 

A.  Position  Classification 
1.  Introduction 

Career  paths  will  replace  occupational 
groups,  broad  bands  will  replace  grades, 
and  Departmental  broad-band  standards 
wrill  replace  OPM  classification 
standards.  The  classification  system  will 
be  automated,  and  classification 
authority  will  be  delegated  to  line 
managers. 

These  changes  are  intended  to 
simplify  and  speed  up  the  classification 
process,  make  the  process  more 
serviceable  and  understandable, 
improve  the  effectiveness  of 
classification  decision-making  and 
accountability,  and  fiacilitate  pay  for 
performance.  Breed  bands  provide 
larger  classification  targets  that  can  be 
defined  by  shorter,  simpler,  and  more 
understandable  classification  standards. 
This  simpler  system  will  be  easier  to 
automate,  will  require  fewer  resources 
to  operate,  and  wUl  fecilitate  delegation 
to  line  managers. 

By  providing  broader  and  more 
flexible  pay  ranges  for  setting  entry  pay, 
broad  banding  will  provide  hiring 
officials  with  an  important  tool  for 
attracting  high-quality  candidates  and 
thus  will  contribute  to  the  objectives  of 
increasing  the  quality  of  new  hires  and 
improving  workforce  performance. 

By  providing  more  flexible  pay  setting 
based  on  performance,  broad  banding 
will  give  managers  the  ability  to 
increase  the  pay  of  good  performers  to 
higher  and  more  competitive  levels, 
thus  improving  the  retention  of  good 
performers.  At  the  same  time,  the 
promise  of  higher  pay  increases  for  good 
performance,  supported  by  the  broader 
pay  ranges  of  broad  bending,  will 
contribute  to  the  objective  of  improving 
organizational  and  individual 
performance. 

2.  Career  Paths 

A  career  path  aggregates  comparable 
occupations  that  have  parallel  career 
patterns  and  are  suitable  for  similar 
treatment  in  staffing,  classification,  pay, 
and  other  personnel  functions. 

There  are  four  career  paths:  (a) 
Scientific  and  Engineering  {IP):  two- 


grade  interval  profsssional  technical 
positions  in  the  physical,  engineering, 
biological,  mathematical,  computer  and 
social  science  occupations;  and  student 
trainee  positions  in  these  disciplines. 

(b)  Scientific  and  Engineering 
Technician  (ZT):  one-grade  interval 
positions  support  scientific  and 
engineering  activities  through  the 
application  of  various  skills  and 
techniques  in  the  electrical,  mechanical, 
physical  science,  biological, 
mathematical,  and  computer  fields;  and 
student  trainee  fields. 

(c)  Administrative  (ZA):  two-grade 
interval  positions  in  such  administrative 
and  managerial  fields  as  finance, 
procurement,  personnel,  librarianship, 
public  information  and  program  and 
management  analysis;  and  student 
trainee  positions  in  these  fields. 

(d)  Support  (ZS):  one-grade  interval 
positions  that  provide  administrative 
support  through  the  application  of 
typing,  clerical,  secretarial,  assistant, 
and  similar  knowledge  and  skills; 
positions  that  provide  specialized 
fecilities  support,  such  as  guards  and 
firefighters;  and  student  trainee 
positions  in  these  areas. 

3.  Bands 

Each  career  path  is  divided  into  five 
bends,  which  replace  GS  grades.  The 
maximum  rate  of  a  band  is  step  10  of  the 
highest  GS  grade  in  the  band  including 
locality  rates  in  the  48  contiguous  States 
and  the  District  of  Columbia.  When  a 
special  rate  for  an  occupation  in  the 
band  is  higher  than  the  applicable 
locality  rate,  the  Departmental 
Personnel  Management  Board  will  have 
to  use  the  maximum  applicable  special 
rate  to  set  the  maximum  rate  of  the  band 
for  specific  occupations  in  certain 
geographical  areas.  (See  Pay 
Administration.)  For  each  regular  band, 
there  iS  a  corresponding  supervisory 
band  for  employees  who  receive 
supervisory  periormance  pay.  The 
supervisory  band  has  the  same 
minimum  rate  as  the  nonsupervisory 
band,  but  has  a  maximum  rate  6  percent 
higher  than  the  maximum  rate  of  the 
nonsupervisory  band.  Positions  in  the 
supervisory  band  include  positions  that 
meet  the  DoC  Demonstration  Project 
definition  of  "supervisor".  (See  Pay 
Administration.)  The  following  chart 
shows  the  four  project  career  paths,  the 
bends  in  each  career  path,  and  the 
relationship  between  bands  and  General 
Schedule  grades. 

■ajJNQ  oooc  sjas-oi-p 
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CHART  1:   CAREER  PATHS  AND  BANDS 


CAREER   PATHS 

BANDS                                                                1 
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4.  Occupational  Series 

The  (seneral  Schedule  occupational 
series  wall  be  retained.  Eidsting  OPM 
occupational  soles  may  be  added  or 
deleted  in  response  to  programmatic 


5.  Classification  Standards 

Each  classification  standard  will 
describe  each  band  in  two  factors:  (1) 
general  duties  and  responsibilities  and 
(2)  knowledge,  skills,  and  abilities. 
These  two  fiactors  complement  each 
other  at  each  band  in  a  career  path  and 
may  not  be  separated  in  classifying  a 
position.  OPM  classification  standards 
will  not  be  used. 

6.  Position  Descriptions 

Line  manegere  will  follow  an 
automated  menu-driven  process  to 
classify  positions  and  produce  position 
descriptions. 

7.  Delegation  of  Classification  Authority 

The  Operating  Personnel  Management 
Boards  (OPMBs)  will  oversee  the 
delegation  of  classification  authority  to 
line  managers.  Under  authority 
delegated  by  the  DPMB,  the 
Department's  human  resources  staff  will 
monitor  and  review  classification 
decisions  made  by  managers  to  ensure 


consistent  and  uniform  application  of 
classification  policies  and  guidelines. 
Under  this  authority,  the  Department's 
Director  for  Human  Resources 
Management  will  establish  a  plan  to 
review  the  accuracy  of  classification 
decisions  made  by  line  managers  and 
make  periodic  reports  to  the  DPMB.  A 
variety  of  approaches  will  be  used  to 
conduct  classification  reviews,  such  as 
regularly  scheduled  Departmental 
oversight  reviews  as  well  as  ad  hoc 
reviews  conducted  to  address  specific 
classification  issues  identified  through 
data  analysis,  random  sampling  of 
classification  actions,  project  evaluation 
repmrts.  etc.  The  Govemmentwide 
system  of  approval  of  SES  and  ST-3104 
positions  will  be  maintained. 

8.  Classification  Appeals 

An  employee  covered  by  the  DoC 
Demonstration  Project  may  appeal  the 
career  path  (when  the  position  is  in  a 
series  that  may  be  assigned  to  more  than 
one  career  path,  e.g..  GS-1101), 
occupational  series,  or  pay  band  of  his 
or  her  position  at  any  time.  An 
employee  wishing  to  formally  appeal 
must  first  appeal  to  the  Operating  Unit 
(OU).  If  the  employee  is  dissatisfied 
with  the  OU  decision,  he  or  she  may 
appeal  further  to  the  Department  level 


PPMB  or  designw).  The  decision  of  the 
Department  wUl  be  finaL 

Details  pertaining  to  the  classification 
appeals  process  are  found  in  the  project 
operating  procedures. 

B.  Staffing 

1.  Introduction 

The  project  opoating  units  will  use  a 
variety  of  staffing  methods  to  fill 
positions,  including  Direct  Examination, 
Agency-Based  Staffing.  Merit 
Alignment,  and  various 
noncompetitive  placements.  Recmiting 
and  examining  will  be  carried  out 
directly  by  the  operating  units  except 
for  positions  covered  by  the  Luevano 
Consent  Decree.  OPM  registers  will  not 
be  used.  These  methods  will  be 
supplemented  by  other  staffing  tools, 
such  as  paid  advertising,  flexible  entry 
salaries,  probation,  recruitment  and 
retention  payments,  and  flexible  pay 
increases  associated  with  promotion. 
The  Dei>artment  will  make  necessary 
adjustments  in  response  to  futiue 
revisions  in  staffing  statutes.  These 
changes  are  intended  to  attract  higher 
quality  candidates,  speed  up  the 
recruiting  and  examining  process, 
increase  the  effectiveness  of  the 
probationary  review  process,  and 
improve  the  retention  of  good 
performers. 
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Asency-based  staffing,  supported  by 
paid  advertising,  will  allow  hiring 
oiTicials  to  focus  on  more  relevant 
recruiting  sources.  Direct  examination 
will  allow  managers  to  hire  individuals 
with  shortage  skills  as  they  find  them, 
get  them  on  board  Caster,  and  avoid  the 
loss  of  good  candidates  who  may  grow 
impatient  with  a  long  hiring  proceM, 
thus  contributing  to  the  objective*  of 
increasing  the  quality  of  new  hires  and 
improving  the  nt  between  position 
requirements  and  candidate  skills.  The 
three-year  probationary  period  will  help 
ensure  that  scientists  and  engineers  who 
are  retained  beyond  probation  are 
capable  of  carrying  out  a  full  cycle  of 
R&D  work,  thus  contributing  to  the 
objectives  of  high-quality  hires  and  a 
high-performing  workforce  (see  Section 
IIUB)(10)).  Local  authority  for  recruiting 
and  retention  payments  will  provide 
extra  incentives  for  hiring  and  retaining 
individuals  with  shortage  skills,  thus 
contributing  to  the  objectives  of 
increasing  the  quality  of  new  hires, 
improving  the  nt  between  position 
requirements  and  individual 
qualifications,  and  improving  the 
retention  of  good  performers. 

2.  Direct  Examination 

The  project  will  apply  two  direct 
examination  authorities;  (a)  Direct 
Examination:  Critical  Shortage 
Occupations  and  (b)  Direct 
Examination:  Critical  Shortage  Highly 
Qualified  Candidates.  These  vacancies 
will  normally  be  filled  through  direct 
recruiting  by  selecting  officials, 
supplemented  by  a  required  search  of 
the  operating  unit  Applicant  Supply 
File.  Direct  examination  procedures  are 
not  exempt  from  the  application  of 
veteran  preference  rules. 

(a)  Direct  Examination:  Critical  Shortage 
Occupations 

Direct  examination  procedures  will  be 
used  for  categories  of  occupations  that 
require  skills  that  are  in  short  supply. 
Included  in  this  group  are  specific 
occupations  in  two  categories  listed  in 
the  Project  Operating  Procedures:  (1) 
some  occupations  for  which  there  is  a 
special  rate  under  the  General  Schedule 
pay-system,  and  (2)  some  occupations  at 
Pay  Band  III  and  above  in  the  ZP  Career 
Path.  Any  position  in  these  shortage 
categories  may  be  filled  through  direct 
examination  procedures. 

(b)  Direct  Examination:  Critical  Shortage 
Highly  Qualified  Candidates 

Direct  examination  procedures  will  be 
used  for  additional  positions  for  which 
there  is  a  shortage  of  highly  qualified 
candidates.  Candidates  for  positions  at 
Band  I  or  II  of  the  ZP  Career  Path  who 
have  a  bachelor's  degree  with  at  least  a 


2.9  GPA  (on  a  4.0  scale)  in  a  job-related 
major  or  a  master's  degree  in  a  job- 
related  field  constitute  a  shortage 
category;  candidates  for  positions  at 
Band  I  of  the  ZT  Career  Path  who  have 
at  least  a  2.9  GPA  in  a  job-related  field 
during  a  minimum  of  at  least  2  years  in 
an  accredited  college,  junior  college,  or 
technical  institute  constitute  a  shortage 
category;  and  candidates  for  positions  at 
Band-n  of  the  ZT  Career  Path  who  have 
at  least  a  2.9  GPA  in  a  job-related  field 
in  4  years  of  college  study  constitute  a 
shortage  category. 

3.  Agency-Based  Staffing 

Agency-based  staffing  procedures  «irill 
be  used  to  fill  vacancies  not  covered  by 
direct  examination  or  the  project 
operating  unit  Merit  Assignment  Plan 
(MAP).  Vacancies  filled  by  agency-based 
procedures  will  be  advertised  at  a 
minimum  through  the  Govemmentwide 
automated  employment  information 
system  operated  by  OPM. 

4.  Merit  Assignment  Plan  (MAP) 

MAP  procedures  will  be  used  to  fill 
positions  restricted  to  current  or  former 
Federal  employees  with  competitive 
status.  These  plans  will  be  amended  to 
include  any  demonstntion  project 
flexibUities. 

5.  Applicant  Supply  Piles 

The  operating  units  will  advertise  the 
availability  of  job  opportimities  in 
direct-examination  occupations  by 
continuous  posting  of  an  Applicant 
Supply  Bulletin  (that  conforms  with  the 
requirements  of  5  U.S.C.  3327)  on  the 
Govemmentwide  automated 
emplojrment  information  system 
operated  by  OPM.  The  operating  units 
will  accept  applications  for  this  file  on 
an  open-continuous  basis  for  all  direct- 
hire  authorities.  Selecting  officials  will 
be  able  to  recruit  directly  for  applicants, 
but  any  applicants  they  find  must 
compete  with  applicants  who  apply 
through  the  Applicant  Supply  Bulletin 
and  other  applicants  whose  applications 
are  stored  in  the  operating  unit 
Applicant  Supply  File. 

6.  Referral  Procedures  for  Direct 
Examination  and  Agency-Based  Staffing 
Authorities 

Either  direct  referral  or  rating  and 
ranking  will  be  used  to  refer  applicants 
for  vacancies  undm  direct  examination 
and  ageiu:y-b*sed  staffing  authorities. 

(a)  Direct  refarral 

A  qualified  candidate  may  be  referred 
direcdywithout  rating  and  ranking: 

(1)  When  there  are  no  more  than  three 
qualified  candidates  and  no  preference 
elijribles-  or 

(2)  If  tne  candidate  is  a  preference 
eligible  with  a  compensable  Service- 


connected  disability  of  10  percent  or 
more.  (These  preference  eligibles  are 
given  absolute  preference  except  when 
the  position  is  at  Band  ID  or  above  in 
the  Scientific  and  Engineering  Career 
Path.)  Selecting  officials  may  choose 
any  of  these  preference  eligibles  when 
more  than  one  are  referred- 

(b)  Rating  and  ranking 

Rating  and  ranking  (including  veteran 
preference  and  "rule-of-three" 
procedures)  will  be  used  when  the  list 
of  qualified  candidates  contains: 

(1)  More  than  three  candidatae;  or 

(2)  Two  or  more  candidates  including 
at  least  one  preference  eligible  (except 
when  direct  referral  of  a  10- point 
veteran  is  made  under  (a)(2)  above). 

7.  Priority  Placement 

All  Department  of  Commerce  and 
OPM  priority  placement  programs  will 
be  followed. 

8.  Paid  Advertising 

Paid  advertising  may  be  used  as  one 
of  the  first  steps  in  recruitment  without 
having  to  first  try  unpaid  methods. 

9.  Private  Sector  Temporaries 

Private  sector  temporary  help  services 
may  be  used  as  appropriate. 

10.  Probationary  Period 

Probation  under  the  project  will 
follow  current  law  and  regulations, 
except  for  employees  in  the  Scientific 
and  Engineering  (ZP)  Career  Path 
performing  research  and  development 
(R&O)  work.  2T  employees  performing 
R&D  work  will  be  required  to  serve  a 
probationary  period  of  three  years, 
except  that  a  supervisor  may  end  die 
probationary  period  of  a  subordinate 
RftD  employee  at  any  time  after  one 
year.  Near  the  end  of  the  first  year  of  the 
RftD  employee's  probationary  period, 
the  supervisor  wrill  be  required  to  decide 
whether  to:  (1)  change  the  employee 
from  probationary  status  to  non- 
probationary  status;  (2)  remove  the 
employee;  or  (3)  continue  the  employee 
on  praoation.  If  the  employee  is 
continued  on  probetion.  the  supervisor 
must  select  from  the  same  options  near 
the  end  of  the  second  year  of  probation. 
If  probation  is  continued  into  the  third 
jrear.  the  supervisor  must  make  a  final 
decision  on  whether  to  retain  or  remove 
the  employee  near  the  end  of  the  third 
and  final  ]raar  of  probation. 

The  purpose  of  the  three-year 
probationary  period  for  scientists  and 
engineers  performing  R&D  work  is  to 
allow  a  hiring  official  to  view  the  full 
cycle  of  a  research  assignment  before 
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making  a  final  decision  on  retaining  the 
employee.  The  one-year  probaticmary 
period  is  insufficient  to  cover  the  full 
cycle  of  research  and  development  from 
assignment  of  a  research  project  to 
publication  of  results.  For  other 
positions,  the  one-year  probationary 
period  is  adequate. 

11.  Qualification  Standards 

The  qualifications  required  for 
placement  within  a  band  and  within  a 
career  path  will  be  based  on  the  OPM 
Qualification  Standards  for  General 
Schedule  Positions,  except  that  testing 
requirements  will  not  be  used  and  the 
Superior  Academic  Criterion  will  be 
defined  as  a  2.9  GPA  (on  a  4.0  scale). 
The  minimum  qualifications  for  the 
occupation  and  for  the  GS  grade 
corresponding  to  the  lotvest  grade  in  the 
bend  will  apply.  The  DPMB  may 
authorize  new  or  modffied  qualification 
standards  based  on  current  practices  in 
the  scientific,  engineering,  and 
computer  science  fields  and  to  reflect 
modern  curricula  in  recognized  degree 
programs. 

12.  Recniitment  and  Retention 
Payments 

The  project  operating  units  may  grant 
recruiting  and  retention  payments  in 
appropriate  circumstances,  not  to 
exceed  $10,000  or  25  percent  of  basic 
pay,  whichever  is  greater.  Decisions  on 
allovrances  will  be  based  on  market 
fectors  such  as  salary  comparability  and 
salary  offer  issues,  relocation  and 
dislocation  issues,  programmatic 
urgency,  emerging  tecbjiologies, 
turnover  rates,  special  qualifications, 
and  shortage  categories  or  scarcity  of 
positions  unique  to  the  operating  unit. 
All  scientific,  engineering,  and  other 
hard-to-fill  positions  will  be  eligible. 
Recruitment  and  retention  payments 
will  not  be  considered  part  of  basic  pay. 

13.  Travel  Expenses 

Travel  and  transportation  expenses, 
advancement  of  funds,  per  diem 
expenses  incident  to  travel,  and/or 
relocation  expenses  may  be  provided  to 
new  hires  in  the  same  manner  as  is 
authorized  in  sections  5723,  5724, 
5724a,  5724b,  and  5724c  of  tiUe  5.  U.S. 
Code.  Recipients  must  sign  service 
agreements  indicating  commitment  to  at 
least  12  months  of  continued  service. 

14.  Promotion 

A  promotion  is  a  change  of  an 
employee  to  (1)  a  higher  band  in  the 
same  career  path,  or  (2)  a  band  in 
another  career  path  in  combination  with 
an  increase  in  pay.  To  be  eligible  for 
promotion,  an  employee  must  have  a 
current  performance  rating  of  Eligible. 


The  time-in-band  requirement  for 
promotion  eligibility  is  52  weeks,  with 
two  exceptions:  (1)  an  employee  may  be 
promoted  from  Band  I  to  Band  II  in  the 
Support  Career  Path  v^thout  time 
restriction;  and  (2)  an  employee  may  be 
promoted  from  Band  II  to  Band  m  in  the 
Support  Career  Path  without  time 
restriction  if  the  employee  was  not 
promoted  from  a  Band  I  to  a  Band  II 
position  during  the  prevMns  52  weeks. 
(For  pay  provisions  related  to 
promotion,  see  Pay  Administration.) 

C.  Reduction-in-force 

1.  Introduction 

The  project  operating  units  will 
follow  reduction-in-force  procedures 
contained  in  law  and  regidation,  except 
that  career  (wth  will  be  added  to  the 
definition  of  competitive  areas, 
retention  credit  for  performance  will  be 
based  on  performance  ranking,  and 
grades  will  be  converted  to  bands  for  the 
purpose  of  interpreting  reduction-in- 
force  regulations. 

The  objective  of  the  link  between 
career  paths  and  competitive  areas  is  to 
improve  the  fit  between  the  skills  of 
displaced  employees  and  the  positions 
they  are  offered  through  reduction-in- 
force  procedures.  The  objective  of  the 
link  between  performance  and  retention 
standing  is  to  continue  to  make 
performance  a  fector  in  retention  during 
reduction-in-force. 

2.  Competitive  Areas 

Each  of  the  four  career  paths  in  each 
project  operating  unit  local  commuting 
area  will  be  a  separate  competitive 
area — separate  from  the  other  career 
paths  and  separate  from  the  competitive 
areas  of  other  operating  unit  employees. 

3.  Link  Between  Performance  and 
Retention 

An  employee  Mfith  an  overall 
performance  score  in  the  top  20  percent 
of  scores  within  a  career  path  in  a  pay 
pool  (See  Performance  Evaluation  and 
Rewards  below.)  will  be  credited  with 
10  additional  years  of  service  for 
retention  purposes.  The  total  credit  will 
be  based  on  the  employee's  three  most 
recent  aimual  performance  scores 
received  during  the  4-year  period  prior 
to  an  established  cutoff  date,  for  a 
potential  total  credit  of  30  years.  Career 
status  and  veteran  preference  will 
continue  to  have  the  same  effect  on 
retention  standing  as  they  now  have 
under  current  regulations.  No 
performance-related  retention  credit 
will  convOTt  to  this  system  from  any 
other  performance  appraisal  system. 


4.  Link  Between  Bands  and  Grades 

OPM  reduction-in-force  regulations 
on  assignment  rights  (5  CFR  351.701) 
will  be  applied  to  the  project  by 
substituting  "one  band"  for  "three 
grades"  and  "two  bands"  for  "five 
grades." 

D.  Pay  Administration 

1.  Introduction 

The  most  important  change  in  pay 
administration  is  the  introduction  of 
pay  for  performance,  which  will  govern 
individual  pay  progression  vtrithin 
bands.  The  amount  of  the  basic  pay  and 
locality  pay  increases  approved  by 
Congress  and  the  President  will 
continue  to  be  applied  to  pay  schedules 
and  employee  salaries,  virith  the 
variations  described-below.  Other  pay 
tools  are  supervisory  performance  pay, 
flexible  pay  setting  for  new  hires,  uid 
more  flexible  pay  setting  upon 
promotion. 

Pay  for  performance  promotes  feimess 
and  provides  a  motivational  tool  and  a 
retention  tool.  It  is  bir  that  higher 
achievement  should  produce  higher 
rewards.  In  particular,  the  quality  work 
that  arises  from  a  commitment  to  the 
goals  and  objectives  of  the  organization 
should  be  rewarded  by  higher  pay 
increases.  As  a  motivational  tool,  the 
promise  of  higher  pay  increeses  for  good 
performance  encourages  high 
achievement  As  a  retention  tool,  pay  for 
performance  allovirs  the  organization  to 
more  quickly  move  the  salaries  of  good 
performers  to  levels  that  are  more 
competitive  in  the  labor  market 

Supervisory  performance  pay 
provides  an  extra  performance  incentive 
for  supervisors,  addressing  the  objective 
of  improved  individual  and 
organizational  performance. 
Supervisory  porformance  pay  also 
addresses  die  objective  of  improving 
retention  by  raising  the  pay  of  high- 
performing  supervisors  to  more 
competitive  levels.  Flexible  pay  seding 
for  new  hires  is  a  recruiting  tool  that 
gives  hiring  officials  greater  flexibility  to 
offer  more  competitive  salaries  to  hi^- 
quality  candidates,  addressing  the 
objective  of  improving  the  quality  of 
new  hires.  The  greater  flexibility  in 
setting  pay  upon  promotion  gives 
managers  another  retention  tool  to  help 
retain  top  performers. 

2.  Pay  for  Performance 

Pay  for  performance  has  three 
components:  (a)  the  annual  adjustment 
to  basic  pay,  which  includes  the  anniml 
general  increase  and  the  locality  pay 
increase;  (b)  anmml  performance  pay 
increases:  and  (c)  bonuses.  The  first 
component,  the  annnnl  adjustment  to 
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basic  pay,  is  set  according  to  the 
subsections  referring  to  general  and 
locality  increases.  The  second 
component,  performance  pay  increases, 
is  set  according  to  the  procedures  under 
Performance  Evaluation  and  Rewards. 
The  third  component,  bonuses,  is 
managed  in  accordance  with  the 
subsection  on  Performance  Bonuses 
under  Performance  Evaluation  and 
Rewards. 

3.  Placement  in  a  Lower  Band 

An  employee  whose  performance 
rating  is  Unsatisfactory  does  not  receive 
the  annual  adjustment  to  basic  pay. 
Because  the  minimum  pay  rate  for  each 
band  is  increased  each  year  by  the 
amount  of  the  annual  adjustment  to 
basic  pay.  it  is  possible  that  the  new 
minimum  rate  of  a  band  will  exceed  the 
basic  pay  of  an  employee  in  that  band 
who  does  not  receive  the  annual 
adjustment  to  basic  pay  due  to 
unsatisfactory  performance.  When  this 
happens,  the  employee  is  placed  in  the 
next  lower  band.  This  placement  shall 
not  be  considered  an  adverse  action 
under  5  U.S.C.  7512,  nor  shall  grade 
(i.e.,  band)  retention  under  5  U.S.C. 
5362  be  applicable. 

4.  Supervisory  Performance  Pay 

Employees  who  meet  the 
demonstration  project  definition  of 
"supervisor"  will  be  eligible  for 
supervisory  performance  pay.  Positions 
that  require  incumbents  to  spend  25 
percent  or  more  of  their  time  performing 
all  of  the  following  duties  will  be  titled 
"supervisory"  for  classification  and 
other  official  purposes  and  will  be 
eligible  for  supervisory  performance 
pay. 

1.  Assign  and  review  work  daily, 
weekly,  or  monthly; 

2.  Assure  that  production  and 
accuracy  requirements  are  met; 

3.  Approve  leave; 

4.  Evaluate  work  performance  of 
subordinates:  and 

5.  Exercise  at  least  flcnir  of  the 
following  authorities  and 
responsibilities:  (a)  plan  work  to  be 
accomplished  by  subordinates,  set  and 
adjust  short-term  priorities,  and  prepare 
schedules  for  completion  of  work;  (b) 
assign  work  to  subordinates  based  on 
priorities,  selective  consideration  of  the 
difficulty  and  requirements  of 
assignments,  and  the  capabilities  of 
employees:  (c)  give  advice,  counsel,  or 
instruction  to  employees  on  both  work 
and  administrative  matters:  (d) 
interview  candidates  for  positions  in  the 
unit  and  recommend  appointment, 
promotion,  or  reassignment  to  such 
positions:  (e)  hear  and  resolve 
complaints  from  employees,  referring 


group  grievances  and  more  serious 
unresolved  complaints  to  a  higher  level 
supervisor  or  manager;  (f)  effect  minor 
disciplinary  measures,  such  as  warnings 
and  reprimands,  recommending  other 
action  in  more  serious  cases;  (g)  identify 
developmental  and  training  needs  of 
employees,  providing  or  arranging  for 
needed  development  and  training;  (h) 
find  ways  to  improve  production  or 
increase  the  (f^ity  of  the  work 
developed;  and  (i)  develop  performance 
standards. 

Supervisory  performance  pay  will  be 
considered  a  part  of  basic  pay.  Upon 
conversion  to  the  project,  all  eligible 
supervisory  positions  will  be  placed  in 
the  supervisory  bands.  The  incumbents 
of  these  positions  will  be  converted  at 
their  basic  pay  (including  special  rates 
or  locality  pay)  at  the  time  of 
conversion.  New  hires  into  supervisory 
positions  after  the  date  of  conversion 
will  have  their  pay  set  at  the 
supervisor's  discretion  within  the  pay 
range  of  the  applicable  supervisory 
band. 

Supervisors  in  all  career  paths  will  be 
eligible  for  salaries  up  to  6  percent 
hitler  than  the  maximum  fate  of  their 
pay  bands.  The  amount  by  which  a 
supervisor's  pay  exceeds  the  maximum 
rate  of  the  band  constitutes  supervisory 
performance  pay.  The  higher  salaries 
shall  be  reached  through  performance 
pay  increases  granted  through  the 
regular  performance  appraisal  cycle. 

The  payment  of  su[>ervisory 
performance  pay  is  not  considered  a 
promotion  or  a  competitive  action. 
Supervisory  performance  pay  wall  be 
canceled  when  an  employee's 
supervisory  responsibilities  are 
discontinued.  The  cancellation  of 
supervisory  pay  does  not  constitute  an 
adverse  action,  and  there  is  no  right  of 
appeal  under  5  U.S.C  Chapter  75.  Pay 
retention  under  5  U.S.C.  5363  is  not 
applicable.  Before  entering  a 
supervisory  position,  an  employee  will 
be  required  to  sign  a  statement 
certifying  that  the  employee 
understands  that  the  supervisory  {>ay 
will  be  canceled  when  the  employee 
ceases  to  be  a  supervisor. 

5.  Pay  and  Compensation  Ceilings 

The  maximum  rate  for  a  band 
(excluding  special  bands  established  to 
allow  for  supervisory  performance  pay) 
will  be  equal  to  the  maximum  rate —  GS 
rate,  locality  rate,  or  special  rate,  as 
applicable — payable  to  GS  employees 
for  the  grades  corresponding  to  the 
band.  An  employee's  basic  pay  may  not 
exceed  the  maximum  rate  of  the 
employee's  band  (including  a 
supervisory  band),  except  for  employees 
receiving  retained  rates  of  pay. 


An  employee's  rate  of  basic  pay 
payable  under  any  pay  band  may  not 
exceed  the  rate  of  basic  pay  payable  for 
Level  rV  of  the  Executive  Schedule.  An 
employee's  aggregate  monetary 
compensation  for  a  calendar  year  may 
not  exceed  the  basic  rate  of  pay  for 
Level  I  of  the  Executive  Schedule,  as 
required  by  5  U.S.C.  5307  and  OPM 
regulations  in  Subpart  B  of  5  CFR  530. 

6.  Locality  Pay 

Locality  pay  is  implemented  as  basic 
pay  for  all  purposes  except  as  otherwise 
provided  in  this  plan.  The  locality 
adjustment  %vill  be  applied  to  the 
minimum  and  maximum  rates  of  each 
band,  as  applicable.  For  bands  affected 
by  special  rates,  the  maximum  rate  will 
be  the  higher  of  the  special  rate  or  the 
locality  rate.  A  locality  adjustment  may 
be  applied  to  an  eligible  employee's 
basic  pay  only  to  the  extent  that  it  does 
not  cause  the  employee's  basic  pay  to 
exceed  the  maximum  rate  of  the  band. 

7.  Special  Salary  Rates 

When  appropriate,  special  salary  rates 
will  be  used  to  determine  employees' 
maximum  pay  rates  in  lieu  of  the 
normal  pay  band  ceilings.  The 
provisions  of  current  regulations  (5  CFR 
530.303)  will  be  followed  to  determine 
the  appropriateness  of  special  salary 
rates.  As  provided  for  under  these 
regulations,  special  salary  rates  will  be 
restricted  to  occupations  and/or 
geographic  locations  for  which  there  is 
an  existing  or  likely  difficulty  in  the 
recruitment  or  retention  of  well- 
qualified  personnel. 

8.  Efiect  of  General  and  Locality  Pay 
Increases  on  Bands 

The  minimum  and  maximum  rates  of 
each  band  will  be  increased  at  the  time  . 
of  a  general  pay  increase  under  5  U.S.C 
5303  and/or  a  locality  pay  increase 
imder  5  U.S.C.  5304  or  5304a  so  that 
they  equal  the  new  locality-adjusted 
minimum  and  maximum  rates  of  the 
grades  corresponding  to  the  band.  The 
maximum  rates  of  bands  set  according 
to  special  rates,  however,  may  exceed 
this  amount  to  the  extent  necessary  to 
equal  the  10th  step  of  the  appropriate 
special  rate  scale  if  that  rate  is  higher. 

9.  Effect  of  General  and  Locality  Pay 
Increases  on  Individual  Pay 

Only  employees  with  a  current  annual 
performance  rating  of  record  of  Eligible 
may  receive  an  increase  in  their  basic 
pay  at  the  time  of  band  adjustments. 
Tfads  increase  in  basic  pay  will  reflect 
any  applicable  general  and/or  locality 
pay  increase  for  General  Schedule 
employees.  The  increase  in  basic  pay  for 
eligible  employees  whose  basic  pay  is  at 
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the  ceiling  of  their  band  will  equal  the 
increase  in  the  ceiling. 

The  basic  pay  increase  for  eligible 
employees  whose  basic  pay  is  below  the 
ceiling  of  their  band  will  be  calculated 
by  applying  two  factors  to  the 
employee's  rate  of  pay.  One  factor  is  the 
general  increase  factor  representing  the 


increase  in  General  Schedule  rates 
under  5  U.S.C.  5303  (e.g.,  1.02  if  the 
general  increase  is  2  percent).  The 
second  factor  is  the  locality  pay  increase 
factor,  which  is  derived  by  dividing  the 
newly  applicable  locality  pay 
percentage  factor  by  the  formerly 
applicable  locality  pay  percentage 


factor.  (For  example,  if  the  locality 
pa)rment  percentage  for  an  area 
increased  bom  4.23  percent  to  5.48 
percent,  the  locality  pay  increase  factor 
would  be  1.0548  divided  by  1.0423,  or 
approximately  1.012.)  Thus,  the  new 
rate  of  basic  pay  would  be  calculated 
using  the  following  formula: 


new  pay  rate  -  general  increase  fnrtor-    ^  •*•  "g*^'y  aPP^able  kxality  pay  percentage 

1  +  formerly  appbcable  tocabty  pay  percentage 


X  fomier  pay  rate 


However,  a  basic  pay  increase  will  be 
applied  only  to  the  extent  that  it  does 
not  cause  an  employee's  basic  pay  to 
exceed  the  ceiling  of  the  applicable 
band. 

10.  Basic  Pay 

Employees  covered  by  the  project  will 
not  have  separate  basic  pay  rates  and 
locality  pay  rates,  as  do  General 
Schedule  employees.  Project  basic  pay 
rates  will  be  basic  pay  for  all  purposes, 
except  as  specifically  provided  in  the 
demonstration  project  plan. 

11.  Pay  Setting  Upon  Promotion 

The  new  basic  pay  rate  upon 
promotion  may  be  set  at  any  level  in  the 
new  band  (If  the  move  is  to  a  different 
career  path,  any  band  in  the  new  career 
path  would  be  considered  a  "new 
band."),  except  that  the  minimum  pay 
increase  upon  promotion  is  6  percent. 
OPMBs  will  establish  operating  unit 
guidelines  and  delegate  approval 
authority  for  setting  pay  levels  for 
promotions. 

12.  Pay  Setting  for  New  Hires 

The  setting  of  initial  salaries  within 
bands  for  new  appointees  will  be 
flexible,  particulu-ly  for  hard-to-fill 
positions  in  the  Scientific  and 
Engineering  Career  Path.  OPMBs  will 
establish  operating  unit  guidelines  and 
delegate  approval  authority  for  setting 
pay  levels  for  new  hires. 

13.  Convereion  of  Employees  From  the 
General  Schedule  to  the  Demonstration 
Project 

For  employees  being  converted  from 
the  GS  pay  system  to  the  demonstration 


project,  GS  grades  will  translate  directly 
to  the  project's  career  path  and  band 
structure.  Employees  will  be  converted 
at  their  current  highest  rate  under  the 
GS  pay  system  (i.e.,  highest  of  locality 
rate  or  special  rate  or  similar  rate)  at  the 
time  of  conversion.  No  one's  salary  will 
be  reduced  as  a  result  of  the  convereion. 
When  conversion  of  an  employee  into 
the  project  is  accompanied  by  a 
geographic  move,  the  employee's  GS 
pay  entitlements  (including  any  locality 
rate  or  special  rate)  in  the  new  area  will 
be  determined  before  converting  the 
employee's  pay  to  the  demonstration 
project  pay  system. 

At  the  tune  of  conversion,  each 
converted  employee  will  be  given  a 
lump-sum  cash  pa)rment  for  the  time 
credited  to  the  employee  toward  what 
would  have  been  the  employee's  next 
within-grade  increase.  The  payment  for 
a  General  Schedule  employee  will  be 
computed  by  (1)  calculating  the  ratio  of 
(a)  the  number  of  days  the  employee 
will  have  spent  in  the  employee's 
ciurent  rate  through  the  day  prior  to  the 
day  of  conversion,  to  (b)  the  total 
number  of  days  in  the  employee's 
current  waiting  period  for  a  regular 
within-grade  increase  (364.  728.  or  1092 
days),  and  (2)  multiplying  that  ratio  by 
the  dollar  value  of  the  employee's  next 
within-grade  increase,  as  in  effect  at  the 
time  of  conversion. 

14.  Movement  of  GS  Employees  From 
Other  Organizations  to  the 
Demonstration  Project 

GS  employees  can  move  into  the 
project  from  other  organizations  through 
transfer,  reassignment,  promotion,  or 
new  appointment.  When  the  movement 


is  by  lateral  transfer  or  lateral 
reassignment,  the  employee's  GS  grade 
will  translate  directly  to  the  project's 
career  path/band  structure,  and  the 
employee's  rate  of  basic  pay  under  the 
demonstration  project  will  equal  his  or 
her  current  highest  rate  imder  the  GS 
pay  system  (i.e.,  highest  of  locality  rate 
or  special  rate  or  similar  rate).  When  a 
lateral  transfer  or  lateral  reassignment  is 
accompanied  by  a  geographic  move,  the 
employee's  GS  pay  entitlements 
(including  any  locality  rate  or  special 
rate)  in  the  new  area  will  be  determined 
before  converting  the  employee's  pay  to 
the  demonstration  project  pay  system. 
When  the  movement  is  by  new 
appointment,  promotion,  reassignment 
with  pay  adjustment  (through  merit 
assignment  plan  competition),  or 
transfer  to  "higher  grade"  (i.e.,  to  a  band 
higher  than  the  band  that  corresponds  to 
the  employee's  current  GS  grade),  the 
new  pay  rate  is  set  according  to  project 
pay  setting  flexibilities  for  new  hires 
and  promotions. 

15.  Pay  Setting  Upon  Movement  of  an 
Employee  to  a  Difilarent  Pay  Area 

Employees  who  move  (voluntarily  or 
involuntarily)  bom  one  geographic  area 
to  another  within  their  operating  unit 
will  have  their  pay  adjusted  to  account 
for  any  change  in  the  band  maximum 
rates  between  the  two  areas.  This 
adjustment  ensures  that  the  employee's 
relative  position  in  the  band  (measured 
as  a  percentage  of  the  band  maximum 
rate)  will  be  maintained  upon 
movement.  The  pay  rate  in  the  new  area 
will  be  derived  using  the  following 
formula: 


new  pay  rate  -  fomier  pay  rale  x 


pay  band  maximum  rate  after  movement 


pay  band  maximum  rate  before  movement 


The  new  pay  rate  is  calculated  before 
any  other  simultaneous  pay  action  (e.g., 
general  pay  adjustment  or  promotion 
effective  on  the  same  date).  Any 
reduction  in  pay  solely  attributable  to  a 


movement  fitHn  one  pay  area  to  a  lower- 
paying  area  shall  not  be  considered  a 
reduction  in  basic  pay  tmder  the 
adverse  action  provisions  of  5  U.S.C 
7512(4)  or  under  the  pay  retention 


provisions  of  5  U.S.C.  5363.  (The 
employee  retains  the  right  to  grieve  or 
file  a  complaint  regarding  a  geographic 
reassignment  if  there  is  an  allegation  of 
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a  violation  of  nondiscrimination  statutes 
or  a  prohibited  personnel  practice.) 

16.  Severance  Pay 

OPM  severance  pay  regulations  (S 
CFR  550.703)  will  be  applied  to  the 
project  by  substituting  "one  band"  for 
"two  grades"  and  "two  grades  or  pay 
levels." 

17.  Grade  and  Pay  Retention 

Grade  and  pay  retention  will  follow 
current  law  and  regulations,  except  as 
allowed  by  specific  waiver  (e.g..  "career 
path  and  band"  for  "grade").  Specific 
walvara  are  listed  in  tbe  section  entitled. 
AuUuMltIm  and  Waivw  of  Laws  and 
RegulationM  Required. 

E.  Perfonnance  Evaluation  and  Reward$ 

1.  Introduction 

The  most  important  feature  of  the 
performance  evaluation  system  is  that  it 
is  based  on  the  application  of  a 
weighted  100-point  scoring  system  in 
support  of  pay  for  performance.  As  in 
the  current  system,  each  employee  has 
an  individual  perfionMBce  plan 
composed  of  several  performance 
elements.  Through  application  of 
banchmarii  performance  standards  and  a 
100-point  scoring  system,  supervisors 
rank  employees  by  performance  within 
peer  groups  and  grant  performance  pay 
increases  according  to  tbe  ranking. 
Highly  ranked  employees  within  a  peer 
group  receive  relatively  high  pay 
increases  and  lower  raakad  amplojrees 
receive  relatively  lower  pay  increases. 

Tbe  performance  appraisal  process  is 
intended  to  (1)  promote  good 
performance:  (2)  encourage  a  continuing 
dialogue  between  supervisors  and 
employees  on  organixattonal  objectives, 
supervisory  expectationa,  employee 
performance,  employee  needs  for 
assistance  and  guidwce.  and  anployae 
development;  and  (3)  provide  ■  beets  for 
perfociMBOa-related  decisions  in 
employee  development,  pay,  rewards, 
assignment,  promotion,  and  retention. 
The  system  will  more  effectively 
communicate  to  employees  how  they 
are  performing  in  relation  to  their  peers, 
the  rewards  for  good  performance,  and 
the  consequences  of  poor  performance. 

Performance-baaed  pay  Increases  give 
an  operating  unit  the  ability  to  raise  the 
pay  of  good  performers  more  rapidly, 
thus  improving  retention  of  good 
performers.  The  promise  of  higher  pey 
inciaaaes  for  good  performance  will 
eooouiage  achievement  and  promote  the 
ob^Ktive  of  Improved  individual  and 
orguiizational  performance. 

2.  Coverage 

All  employees  covered  by  the  project 
will  be  covered  by  the  project 


performance  evaluation  and  rewards 
system,  except  that  the  Departmental 
Personnel  Management  Board  may 
remove  Erom  the  system  any  position 
not  filled  by  career  or  career  conditional 
appointment.  ST-3104  employees  will 
have  their  performance  evaluated  under 
the  structure  of  the  performance 
•valuation  system  and  may  receive 
boBUsee,  but  do  not  receive  performance 
pay  increeses.  Members  of  the  Senior 
Executive  Service  will  remain  tmder  the 
non-demonstration  DoC  SES 
performance  appraisal,  pay.  and  bonus  ' 
system. 

Upon  conversion  to  the 
demonstration  project,  any 
administrative  action  alreedy  initiated 
under  a  previous  appraisal  program  will 
continue  to  be  processed  in  accordance 
with  the  requirements  and  procedures 
of  the  program  in  effect  when  the  action 
was  initiated. 

3.  Performance  Cycle 

The  performance  year  begins  October 
1  and  ends  September  3Q.  Tbe  stages  of 
the  performance  cycle  are  performance 
planning,  performance  review, 
performance  appraisal,  and 
performance-related  decisions. 

4.  I*erformance  Plans 

Performance  plaiu  will  be  developed 
each  year  by  supervisors  with  input 
from  employees.  Critical  perfornuBoa 
elements  will  be  established  for  each 
position.  (All  elements  are  critical.)  The 
supervisor  weights  eech  element  so  that 
the  total  weight  of  all  elements  is  100 
points.  Benchmark  performance 
standards  define  the  range  of 
performance.  A  supervisor  may  add 
supplemental  standards  to  a 
pOTfonnance  plan  to  further  elaborate  on 
the  benchmark  performance  standards. 

5.  Mid-Year  Review 

A  required  mid-yeer  review  addresses 
mid-year  accomplishments, 
performance  sucoaMea  and  deficiencies, 
and  any  need  for  performance  plan 
modifications.  Additional  reviews  may 
be  held  as  needed. 

6.  Performance  Appraisal 

Performance  appraisals  bring 
supervisors  and  employees  together  to 
discuss  performance  and 
accomplishments  during  the 
performance  year.  The  appraisals  lead  to 
decisions  by  supervisors  and  Pay  Pool 
Managers  on  performance  scores. 
perfacmance  ratings,  performaooa  pay 
increaeea.  and  bonuses.  Perfioimanoe 
appraiaal  is  scheduled  for  the  final 
weeks  of  the  performance  jrear. 
However,  at  any  time  of  the  yeer,  a 
supervisor  may  determine  that  an 


employee's  performance  is  not 
satisfactory  on  one  or  more  critical 
elements  and  place  the  employee  on  a 
Performance  Improvement  Plan. 

7.  Performance  Ratings 

The  demonstration  project 
performance  ratings  of  record  are 
Eligible  (for  performance  pay  increase, 
bonus,  and  annual  adjustment  to  basic 
pay)  and  Unsatisfactory.  The  Eligible 
rating  of  record  covers  the  same 
performance  range  as  the  former  ratings 
of  Marginal,  Fully  Successful. 
Commendable,  and  Outstanding. 
Unsatisfactory  covers  the  same 
performance  range  as  the  former  ratings 
of  Unsatisfactory  and  Unacceptable.  An 
employee  whose  performance  is  not 
satisfactory  is  placed  on  a  performance 
improvement  plan  and  given  an 
opportunity  to  improve  before  a  final 
rating  of  record  is  assigned. 

8.  Performance  Scores 

Each  element  is  evaluated 
individually  against  the  benchmark 
performance  standards  and  any 
supplemental  standards.  If  a  single 
element  in  an  employee's  plan  is  rated 
Unsatisfactory,  the  rating  of  record  is 
Unsatisfactory  and  there  is  no 
performance  score.  If  all  elements  meet 
at  least  the  minimally  acceptable 
benchmark,  the  rating  of  record  is 
Eligible.  Rating  Officials  score  the 
performance  of  employees  rated  Eligible 
on  a  100-point  scale,  which  corresponds 
to  the  100-point  element  weighted  scale. 
An  individual  element  score  may  be  as 
high  as  the  weight  of  that  element  The 
total  performance  score  is  the  sum  of  the 
element  scores.  A  perfect  score  on  each 
element  would  produce  a  total  score  oi 
100  points. 

9.  Performance  Ranking 

Employees  are  ranked,  by 
performance  score,  within  a  peer  group. 
A  peer  group  may  involve  no  more  than 
one  career  path,  but  may  be  otherwise 
organized  by  any  combination  of 
organization,  occupation,  band,  or 
appointment  type.  Rating  Officials  rank 
their  own  employees,  then  Pay  Pool 
Managers  interleave  the  rankings  of 
subordinate  Rating  Officials  to  produce 
peer  group  rankings  at  the  pay  pool 
level.  A  Pay  Pool  Manager  is  a  line 
manager  who  manages  his  or  her 
organization's  pay  increase  and  bonus 
funds  and  has  final  decision  authority 
over  the  performance  scores, 
performance  pay  increases,  and  bonuses 
of  subordinate  emplo3rees. 

10.  Performance  Pay  Decisions 

The  Performance  Pay  Table  divides 
each  band  into  three  segments  or 
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intervals.  Each  interval  is  linked  to  a 
range  of  potential  percentage  pay 
increases  begiiming  at  zero  and 
progressing  to  a  maximum  percentage 
pay  increase.  The  maximum 
performance  pay  increase  an  employee 
may  receive,  therefore,  depends  on  the 
interval  into  which  the  employee's 
salary  falls.  The  Pay  Pool  Manager 
makes  a  performance  pay  decision  for 
each  employee  in  a  peer  group,  based  on 
the  Pay  Pool  Manager's  ranking  and  the 
pay  increase  ranges  in  the  Performance 
Pay  Table.  Withkt  a  peer  group,  an 
employee  may  not  receive  a  higher 
proportion-of-range  than  a  higher- 
ranking  employee  or  a  lower  proportion- 
of-range  than  a  lower-ranking  employee. 
Proportion-of-range  is  the  percentage  of 
the  maximum  pay  increase  allowed  for 
a  particular  interval  of  a  pay  band.  i.e., 
a  percent  of  a  percent  For  example,  if 
the  pay  increese  range  for  the  pay 
interval  is  0-12  percent,  and  the 
employee  receives  a  9  percent  increase, 
that  employee  receives  a  proportion-of- 
range  that  equals  75  percent  of  the 
maximum  12  percent. 

11.  Performance  Bonuses 

Bonuses  are  the  only  cash  awards 
directly  linked  to  the  project 
performance  appraisal  system,  and  are 
awarded  at  the  end  of  the  performance 
year  in  conjunction  with  decisions  on 
performance  pay  increases.  A  Pay  Pool 
Manager  may  award  a  bonus  to  any 
employee  with  an  Eligible  rating.  The 
OPMBs  will  determine  the  bcmus 
authority  to  be  delegated  to  their  fwy 
pool  managers. 

Bonuses  address  two  objectives.  First, 
the  ability  to  reward  the 
accomplishments  of  good  performers 
will  make  them  more  likely  to  remain, 
thus  improving  the  retention  of  high 
achievers.  Second,  the  promise  of 
bonuses  for  achievement  will  encourage 
improved  individual  performance. 

12.  Action  Based  on  Unsatisfisctory 
Performance 

If,- after  an  opportunity  to  improve,  an 
employee's  performance  is  still  not 
satisfoctory,  the  operating  unit  will  give 
a  rating  of  Unsatisfactory  and  must  take 
action  to  reassign  or  remove  the 
employee,  or  place  tbe  employee  in  a 
lower  band,  in  accordance  with 
performance  action  provisions  in  law 
and  regtilation. 

IV.  CoBvnsioB  or  Movement  From  a 
Project  Poeitioa  to  a  General  Schedule 
Poaition 

If  a  DoC  Demonstration  Project 
employee  moves  to  a  General  Schedule 
position,  the  following  procedures  will 
be  used  to  convert  the  employee's 


project  pay  band  to  an  equivalent  GS 
grade  and  the  employee's  project  rate  of 
pay  to  an  equivalent  GS  rate  of  pay.  The 
converted  GS  grade  and  rates  of  pay 
miist  be  determined  before  movement 
out  of  the  project  and  any 
accompanying  geographic  movement, 
promotion,  or  other  simultaneous 
action.  For  lateral  reassignments  and 
lateral  transfers,  the  converted  GS  grade 
and  rates  of  pay  will  become  the 
employee's  actual  GS  grade  and  rates  of 
pay.  unless  immediately  affected  by  a 
simultaneous  geo^aphic  movement  or 
another  pay  action.  For  non-lateral 
transfers,  promotions,  and  other  actions, 
the  converted  GS  grade  and  rates  of  pay 
will  be  deemed  to  be  the  employee's 
grade  and  rates  of  pay  at  the  time  of 
movement  out  of  the  project  and  will  be 
used  in  applying  applicable  pay  setting 
rules  (e.g.,  promotion  rules.) 

A.  Grade-Setting  Provisions 

An  employee  in  a  band  corresponding 
to  a  single  GS  grade  is' converted  to  that 
grade.  An  employee  in  a  band 
corresponding  to  two  or  more  grades  is 
converted  to  one  of  those  grades 
according  to  the  following  rules: 

1.  The  employee's  project  basic  rate  of 
pay  is  compared  with  step  4  rates  in  the 
highest  applicable  GS  rate  range 
(including  a  rate  range  in  the  GS  base 
schedule,  a  rate  range  in  the  applicable 
locality  rate  schedule,  or  a  rate  range  in 
a  special  rate  schedule  for  the 
employee's  occupation).  If  the  series  is 

a  two-grade  interval  series,  only  odd- 
numbered  grades  are  considered  below 
GS-11. 

2.  If  the  employee's  pay  rate  equals  or 
exceeds  the  applicable  step  4  rate  of  the 
highest  GS  grade  in  the  band,  the 
employee  is  converted  to  that  grade. 

3.  If  the  employee's  pay  rate  is  lower 
than  the  applicable  step  4  rate  of  the 
highest  grade,  the  pay  rate  is  compared 
with  the  step  4  rate  of  the  second 
highest  grade  in  the  employee's  band.  If 
the  employee's  pay  rate  equals  or 
exceeds  step  4  of  the  second  highest 
grade,  the  employee  is  converted  to  that 
grade. 

4.  This  process  is  repeated  for  each 
successively  lower  grade  in  the  band 
until  a  grade  is  found  in  which  the 
employee's  rate  of  basic  pay  equals  or 
exceeds  the  applicable  step  4  rate  of  the 
grade.  The  employee  is  then  converted 
at  that  grade.  If  the  employee's  rate  of 
pay  is  below  the  step  4  rate  of  the  lowest 
grade  in  the  band,  the  employee  is 
converted  to  the  lowest  grade. 

5.  Exceptions:  (1)  If  the  employee's 
pay  rate  exceeds  the  maximum  rate  of 
the  grade  assigned  under  the  above- 
described  "step  4"  rule  but  fits  in  the 
rate  range  for  the  next  higher  applicable 


grade  in  the  band  (i.e..  between  step  1 
and  step  4).  then  the  employee  shall  be 
converted  to  that  next  higher  applicable 
grade;  (2)  An  employee  will  not  be 
converted  to  a  lower  grade  than  the 
grade  held  by  the  employee 
immediately  preceding  a  conversion, 
lateral  reassignment,  or  lateral  transfer 
in  the  project  unless  since  that  time  the 
employee  has  undergone  a  reduction  in 
band;  (3)  In  Band  I  of  the  ZP  and  ZA 
Career  Paths,  students  without  a 
bachelor's  degree  or  comparable 
experience  are  converted  no  hiohftr  than 
GS-4. 

B.  Pay-Setting  Provisions 

An  employee's  pay  within  the 
converted  GS  grade  is  set  by  converting 
the  project  rate  to  GS  pay  rates  in 
acc«>rdance  with  the  following  rules: 

1.  The  pay  conversion  is  done  before 
any  geographic  movement  or  other  pay- 
related  action  that  coincides  with  the 
employee's  movement  out  of  the 
demonstration  project 

2.  An  employee's  project  rate  is 
converted  to  a  rate  on  the  highest 
applicable  rate  range  for  the  converted 
GS  grade  (including  a  rate  range  in  the 
GS  base  schedule,  a  rate  range  in  the 
applicable  locality  rate  schedule,  or  a 
rate  range  in  a  special  rate  schedule  for 
the  employee's  occupation). 

3.  If  the  highest  applicable  rate  range 
is  a  locality  pay  rate  range,  the  project 
rate  is  converted  to  a  GS  locality  rate  of 
pay.  If  this  rate  falls  between  two  steps 
in  the  locality-adjusted  schedule,  the 
rate  must  be  set  at  the  higher  step.  The 
converted  GS  rate  of  basic  pay  is  the  GS 
base  rate  corresponding  to  the  converted 
GS  locality  rate  (i.e..  same  step 
position).  (If  this  employee  is  also 
covered  by  a  special  rate  schedule  as  a 
GS  einployee,  the  converted  special  rate 
%vill  be  determined  based  on  the  GS  step 
position.  This  imderlying  special  rate 
will  be  basic  pay  for  certain  purposes 
for  which  the  employee's  higher  locality 
rate  is  not  basic  pay.) 

4.  If  the  highest  applicable  rate  range 
is  a  special  rate  range,  the  project  rate 
is  converted  to  a  special  rate.  If  this  rate 
&lls  between  two  steps  in  the  special 
rate  schedule,  the  rate  must  be  set  at  the 
higher  step.  The  converted  GS  rate  of 
basic  pay  will  be  the  GS  rate 
corresponding  to  the  converted  special 
rate  (i.e.,  same  step  position). 

5.  Exception:  If  an  employee's  project 
rate  exceeds  the  maximum  rate  of  the 
highest  applicable  rate  range  upon 
conversion  to  the  General  Schedule,  the 
affected  employee's  project  rate  will  be 
converted  to  a  retained  rate  under  5 
U.S.C.  5363.  If  an  employee  is  entided 
to  a  special  rate  under  the  General 
Schedule,  the  project  rate  is  converted 
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dinctly  to  •  ratained  rata.  If  an 
amployaa  U  only  antitlad  to  locality  pay 
under  the  General  Schedule,  the 
retained  rate  is  derived  by  dividing  the 
protect  rate  by  the  applicable  locality 
pay  factor  (i.e.,  1  plua  the  locality 
payment  percentage).  Thus,  the  locality- 
adjusted  retained  rate  vrill  equal  the 
protect  rate  the  employee  had  been 
receiving  before  convenion.  Since  tha 
employee's  total  rate  of  pay  is  not 
reduced  upon  conversion,  this  change  to 
converted  rates  under  the  General 
Schedule  will  not  be  considered  a 
reduction  in  basic  pay  under  5  U.S.C. 
5363  or  7512. 

6.  After  convenion  or  movement  out 
of  the  demonstration  project,  an 
employee's  converted  GS  rates  will  be 
used  in  applying  CS  pay  administration 
nilaa.  as  necessary,  in  lieu  of  using  his 
or  bar  demonstration  project  rate.  Thus. 
for  example,  the  converted  GS  rate  of 
basic  pay  (or  converted  special  rata,  if 
■pplicablel  will  be  used  in  applying  CS 
rulaa  for  promotions,  maximum  payable 
rate  determinations,  and  pay  retration. 
aa  appropriate.  For  convwaions  upon 
termination  of  the  project  and  for  lateral 
raaaaignments,  the  converted  GS  laiM 
will  become  the  employee's  GS  rataa 
immediately  after  movement  out  of  the 
demonstration  project  (befora 
processing  any  accompanjring 
geographic  move). 

C  Equivalent  Incntua  Dtiannination 

Service  under  the  deoMinstration 
pwi^act  is  creditable  for  within-grade 
increase  purposes  upon  convenion  beck 
to  tiM  GS  pay  system.  Performance  pay 
iBoaasaa  (including  ■  zero  increaae) 
under  the  demonstration  project  are 
equivalent  increases  for  the  purpoaa  of 
determining  the  commencement  of  a 
within-grade  increase  waiting  period 
under  5  CFR  531.405(b). 

V.  Bwlget  DiadpliM 

Each  project  operating  unit  will 
maintain  compensation  during  the 
project  at  the  level  It  would  have 
reached  under  the  current  system. 
Cturent  costs  will  be  reallociatad  to 
cover  project  costs.  To  ensuie 
appropriate  carryover  of  costs  from  pre- 
project  to  project  yean,  a  base 
assessment  will  be  made  using  three 
bMa  years:  Fiscal  Yean  1994. 1995.  and 
1006.  Budfst  discipline  will  be  required 
and  achieved  by  imposing  specific 
funding  principles  (described  in  detail 
in  the  section  on  Funding  Pools  for 
Performance  Pay  Increases  and 
Bonuses).  Finally,  both  longitudinal  and 
site  comparisons  will  be  used  to  ensure 
that  spending  remains  within  acceptable 
UmiU. 


A.  Repmgramming  CogtB 

The  following  sctions  and  their  costs 
will  be  eliminated  by  the  new  system: 

1.  Promotions  from  one  grade  to  a 
higher  grade  where  both  grades  are  now 
in  the  same  broad  band.  For  example, 
because  Band  m  of  both  the  ZP  and  ZA 
career  paths  will  cover  the  same  pay 
range  as  current  grades  GS-11  and  CS- 
12.  there  Mrill  be  no  more  promotions 
from  GS-11  toGS-12. 

2.  Regularly  scheduled  Within-Grade 
Increases  and  Quality  Step  Increases. 
Tbaia  are  no  steps  in  the  bn>ad  band 
system.  Tbaaa  actions  will  be 
eliminated. 

S.  Cash  awards  related  to  the 

performance  appraisal  cycle.  (These 

Kinds  will  be  applied  to  bonus  f>ools 

only — not  to  pay  pools). 
The  coet  savings  from  eliminating 

these  actions  wiU  be  used  to  finance  the 

following  new  actions: 

— Performance-based  fiay  increases 
within  bands,  including  the  ability  to 
increase  the  pay  of  supervison. 
through  performance-based  pay 
Incaaases,  to  a  higher  level  than  under 
the  current  system.  There  is  no 
guaranteed  pierformanca  pay  increase 
in  the  propoeed  system,  however,  for 
Eligibie  performance:  and 

— Performancs  bonuaea. 

B.  Baae  Cott  Asteum&nt 

In  order  to  determine  whether  project 
coats  are  being  maintained  at  acceptable 
leveb.  a  base  assessment  of  pre-project 
coaU  will  be  needed.  Coats  will  lie 
computed  as  ■t^mial  aDaiagaa  over  three 
pre-project  yean:  FImcmI  Yean  1994,   *~ 
1905.  and  1996.  The  costs  of  all 
panonaal  actions  of  types  that  are  being 
leplaoed  by  project  systems  will  be 
totaled  and  avi 


C.  Funding  Pool*  for  PiBrfonnance  Pay 
bicmum  and  Bonuma 

The  lesttlts  of  the  base  coat 
assessment  will  provide  a  basis  for  (1) 
setting  maximum  spending  limits:  and 
(2)  constructing  performance  pay 
increase  and  bonus  funding  pools  by 
oramixation.  career  path,  bend,  and 
auiuy.  Performance  pay  pools  for 
project  employees  will  be  subject  to  the 
same  budgetary  constraints  and 
reductions  imposed  on  other 
Department  funding  allocations.  Neither 
allocations  nor  authorizations  convey 
funding.  Therefore,  managen  will  be 
required  to  make  payout  decisions  tied 
to  their  individual  budgets,  within 
allocations.  The  following  principles 
will  be  observed: 

1.  In  terms  of  career  [Mtfaa  end  bands, 
cosU  will  be  kept  for  the  moat  part 
where  they  are  found  in  the  baae 


assessment  That  is.  base  costs  for 
promotions,  within-grade  increases,  and 
cash  awards  in  s  p>articular  band  and 
career  path  will  form  the  basis  for 
project  spending  in  the  same  band  and 
career  path. 

2.  Formulas  will  be  devised  to 
authorize  pay  increase  and  bonus  pools 
up  to  the  limits  calculated  from  base- 
year  spending.  For  each  pool,  the 
authorised  spending  ceiling  will  depend 
on  the  numfaNBr  of  employees  in  the  pool 
by  career  path,  band.and  salary. 

3.  No  allocation  will  be  placed  in 
performance  pay  increase  pools  for 
employees  who  are  not  eligible  for  a 
peiformance  pay  increase,  such  as  those 
who  have  insufficient  time  in  the 
position  to  be  rated  and  thoae  whose 
salaries  are  at  the  ceilings  of  their  bands. 
No  money  will  be  placed  in  bonus  pools 
for  employees  not  eligible  for  a  bonus, 
such  ss  those  not  eligible  for  s 
performance  rating  or  who  are  not  on 
the  iMyioll  the  last  day  of  the 
pernrmanca  cycle. 

4.  The  potential  sias  of  performance 
pey  increeses  trill  be  relatively  high  for 
employees  whose  salaries  are  near  the 
mtniiniini  rate  of  the  band  and  relatively 
low  for  those  whose  salaries  are  near  the 
fT^^iriiniim  rate  of  the  band.  This 
arrangement  imposes  s  reduced  rate  of 
salary  increases  as  an  individual 
advances  in  the  band,  similar  to  the 
reduced  rate  of  within-grade  increases 
in  s  Genwal  Schedule  grade  imposed  by 
the  one-year,  twtt-ymt.  and  thr«»-year 
waiting  periods. 

5.  Tnne  will  be  no  guaranteed 
performance  pay  increase  in  the 
proposed  system.  An  employee  with  an 
Eligible  performance  rating  may.  if 
ranked  at  or  near  the  bottom  of  a  peer 
group,  get  no  performance  pay  increase. 

6.  Altnough  Pay  Pool  Mansgen  will 
not  be  allowed,  under  normal 
circumstances,  to  exceed  their  allocated 

Cy  increase  and  bonus  pools,  they  will 
allowed  to  spend  less  than  the  full 
amounts  of  their  pools. 

7.  Funds  previously  used  to  pay  cash 
awards  will  be  applied  to  bonus  pools 
only — not  to  performance  pay  pools. 

D,  Budget  Monitoring 

These  procedures  permit  changes  in 
operating  unit  expenditures  which 
result  from  legislatively  mandated 
program  changes  and  changes  in  Federal 
pay  and  benefits.  The  operating  imits 
may  offset  selected  salary  increases  with 
savings  by  reducing  turnover, 
eliminating  unnecessary  overhead,  and 
cutting  other  personnel  costs. 

The  operating  units  will  measure  their 
adherence  to  cost  control  by  preparing 
budget  estimates  based  on  prescribed 
Federal  budget  processes  and 


Federal  Regteter  /  Vol.  62.  No.  247  /  Wednesday,  December  24,  1997  /  Notices  87457 


monitoring  actual  spending  under  the 
project  against  these  budget  estimates. 
Two  cost  comparisons  will  be  used: 

1.  Longitudinal  Comparisons 

a.  Project  costs  will  be  calculated  on 
an  established  schedule. 

b.  Costs  will  be  compared  against  the 
spending  limits  calculated  from  the  base 
yean  to  ensure  that  budget  limitations 
are  not  being  exceeded. 

c.  Each  year,  the  funding  of  the 
performance  pay  increase  and  bonus 
pools  will  be  used  as  an  opportunity  to 
"balance  the  books."  That  is,  the 
funding  of  the  pools  will  be  limited  to 
the  cunount  that  is  judged  to  maintwiT^ 
budget  discipline. 

2.  Site  Comparisons 

a.  A  number  of  non-project  tmits  will 
be  selected  from  within  the  Department 
to  serve  as  comparison  sites.  The 
comparison  sites  will  be  selected  to 
reflect,  as  nearly  as  possible,  the 


missions  and  workforces  of  the  project 
units. 

b.  Periodically,  the  rate  of  increase  in 
salaries  in  the  project  units  will  be 
compared  to  the  rate  of  increase  in 
salaries  in  the  comparison  units. 

c.  When  it  is  found  that  salaries  in 
project  units  are  outpacing  salaries  in 
comparison  units,  and  the  differences 
cannot  be  explained  by  non-project 
variables,  appropriate  adjustments  will 
be  made  in  project  funding. 

VL  Pro|ect  Evaluatioii 

The  Department  will  arrange  for 
annual  evaluations  of  the  project  imder 
an  OPM-approved  evaluation  plan.  The 
evaluation  will  be  designed  to 
determine  whether  the  interventions  are 
achieving  the  goals  and  objectives  of  fiie 
project  within  acceptable  cost  limits. 
(See  Costs.) 

The  following  teble  lays  out  the 
project  evaluation  model,  beginning 
with  and  flowing  from  iha  objectives 

Table  5.— Project  Evaluation  Model 


that  the  project  is  designed  to  achieve. 
The  Objectives  coliunn  and  the 
Interventions  column  together  serve  aa 
the  project  hypotheses;  i.e.,  the 
hypotheses  to  be  tested  are  that  the 
objectives  will  be  achieved  by  the 
interventions  linked  to  them.  Most 
objectives  are  linked  to  more  than  one 
intervention.  Each  intervention  is 
associated  with  at  least  one  expected 
result  The  Measures  column  lists 
means  by  which  actual  results  will  be 
measured.  Other  measiwes  of  results 
may  be  used  in  order  to  fully  evaluate 
the  hypotheses.  The  Data  Sources 
column  shows  where  date  required  fw 
the  measurements  can  be  found. 

A  h)rpothesis  will  be  supported — that 
is,  the  intervention  will  be  deemed  to 
have  achieved  the  objective — ^when 
actual  results  are  found  to  match 
expected  results.  Tests  of  hypotheses 
will  be  made  by  comparing  results  to 
appropriately  defined  comparison 
groups. 


Objec  lives 


Incraesed  quality  of  new 
hires;  improved  lit  be- 
tween position  require- 
ments and  individual 
qualifications:  greater 
Kkeliixxxl  of  getting  a 
highly  qualified  candidate. 


Interventions 


Agency-Based  Staffing 


Direct  Examination 


Expected  results 


Broad-band  Oassification 
System,  in  conjunction 
with  Flexible  Entry  Sala- 
ries. 


More  Flexible  Paid  Adver- 
tising. 


Hiring  officials  wiH  be  able 
to  focus  on  more  rel- 
evant recruitif^  sources 
and  avoid  losing  car>- 
didates  wtw  grow  impa- 
tient with  lor)g  hiring 
processes. 


For  sidtl  areas  in  which    . 
wen  qualified  individuals 
are  hard  to  find,  marv 
agers  wiH  be  able  to  hire 
good  candktates  as  they 
Unti  ttiem,  thus  avoiding 
the  loss  of  weil  qualified 
individuals  through 
delays. 

Broad  bands  and  flexible 
entry  salaries  within 
t>ands  provide  a  more 
competitive  range  of 
entry  salaries  lor  man- 
agers to  use  in  negotiat- 
ing with  can(£dates,  thus 
increasing  the  ability  to 
hire  highly  qualified  cart- 
didates. 

Managers  wiH  be  able  to 
make  greater  use  of 
paid  advertising,  thus 
expanding  the  scope  of 
recruiting  efforts  or  fo- 
cusing the  recruitment 
effort  on  specialized 
sources. 


Measures 


Hiring  officials'  Judg- 
ments of  tf)e  improve- 
ment in  the  quality  of 
new  hires. 
Hiring  officials'  judg- 
ments of  improvements 
in  the  fit  of  qualifications 
of  new  hires. 

Rate  of  acceptance  of 
offers. 

Hiring  officials'  judg- 
ments of  the  improve- 
menl  in  the  quality  of 
new  hires. 
Hiring  officials'  judg- 
n)ents  of  improvements 
In  the  fit  of  qualifications 
of  new  hires. 
Rate  of  acceptance  of 
offers. 

Hiring  officials'  judg- 
ments of  the  improve- 
ment In  the  quality  of 
new  hires. 
Hiring  officials'  judg- 
ments of  Improvements 
In  the  fit  of  qualifications 
of  new  hires. 

•  Rate  of  acceptance  of 
offers. 

t4umt>er  of  selections  re- 
sulting from  paid  adver- 
tising. 


Data  sources 


>  Kaerviews  with  riifiny  o^ 
fidats. 

Focus  groups. 
HRM  office  records  on 
often  and  aoceplanoea. 
Periodic  employe^su- 
pervisor  surveys. 
Exit 


•  Interviews  with  hiring  of- 
ficials. 

'  Focus  groups. 
HRM  office  records  on 
offers  and  aooaptances. 
Periodic  employee/Su- 
pervisor surveys. 


Intennews  with  hiring  of- 
ficials. 

Focus  groups. 
HRM  office  rscords  on 
offers  and  acceptances. 
Periodic  employee/su- 
pervisor  surveys. 


HRM  office  records. 
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Table  5.— Project  Evaluation  Model— Continued 


ObiMttWM 


»ncr— sd  retention  of  good 


MwMiUons 


3-Y— f  Problioniy  P»- 
rtod  tor  Sdsniisis  and 
EnQinMra. 


Local  Au>iof«y  tor  RmtuII- 


Broad-Band  CianilicMion 


PartormaiKe-Basad  Pay 


Improwad  indMdual  and  or- 
ganiialtonal  partormanoa. 


Local  Auihortly  tor  Raton- 
Iton  Paymanla. 


auparvtaory  Partermanca 
Pay. 


Mora  Flexibte  Pay  In- 
oaeaa  Upon  ProfnoHon. 


Two-Laval.  lOO-PoW. 
Peer  Group  Pertofm- 
System. 


Pay 


Linkadto 


Expadad 


praiMKin  w  Q9 1 
bla  ol  Via  M  range  of 
RAO  tondtana. 
Tha  abMy  of  managers  to 
grant  lacruNmant  pay- 
mants  during  i 


Broad-bandtog  givsa  an 
oparaang  una  aia  vwy 
to  raiaa  tw  pay  d  good 
partonnais  to  Nghar  and 


thus  improving  ralartfon 
of  good  pertormers. 

Pertonnanca-twaed  pay 
moraaaaa  giva  an  opar- 
■me  unit  »ia  ibWy  to 

.  raiaa  tfta  pay  ol  good 
partonners  nton  npidfy, 
ttiua  improvirtg  ratoneon 
ol  good  pertormara. 

Ifm  ability  to  re«Mfd  tta 
aooompitahmants  of 
good  partormars  wM 


Tha  ablMy  of  managers  to 
grara  falaraion  pay- 
ments wiH  improve 
aMRy  10  retain  arnpioy 
aaa  in  critical  tUH  aiaes 
in  a  job-relalad  couraa 
of  study. 

The  ability  to  raiae  Via  pay 
of  high-partormanca  su- 
penrisors  to  Ngharlav- 


■nprovmg  rawranrv 
Raidble  pay  increaaaa  ,■ 
upon  promotion  giwaa  an 
oparsmg  una  via  aoaay 
to  laiaa  Via  pay  of  high- 
pailoiining  emptoyeas 
and  amptoyaae  in  critical 
■di  araaa  lo  nigner  am 
fnorm  oorr^paeeiw  west 
ttiua  improving  ttMir  r^ 


This  system  wii  mora  t^ 
tectivaty  communicate  to 
emptoyeas  how  thay  are 
pailuiiiiiiig  in  ratation  to 
tieir  peers.  Vie  oorv 
ssquencee  of  poor  par- 
tormanoa, and  tfta  re- 
wards tor  good  pertorm- 


The  promiss  of  higher  pay 
mcraaaas  tor  high 
achiavament  wH  enoou^ 
age  improved  pertorm- 


»4easuraa 


Number  of  sdantiats  snd 
engineers  rslaaaad  dur- 
ing probation  after  ttw 
first  year. 


NumtMT  of  saiedtona 
made  tor  which  the  ra- 
cruifenanl  payment  waa 
inalrumanlal  in  attracting 
the  carxlidate. 


Turnover  I 

good  I 
Tumovar  ratea  of  low  par- 


Tumover 
good  pertormers. 


Turrxjver  rales  compared 
to  sue  of  bonus. 


Date  sources 


•  Automated  history  fito 
data. 

•  HRM  office  records. 


•  HRM  ofHce  records. 

•  Interviews  with  hiring  of- 
ficials. 

•  Focus  groups. 


Automated  history  fUe 


•  Automated  history  fHe 


•  Interviews  with  hiring  of- 
llcitfs. 

•  Focus  groups. 


Automated  history  fHa 


A  count  of  9ie  instanoaa  In 

wftich  a  retention  pay- 
ment Is  inatrumenlal  in 
retaining  an  employee 


Tumowar  i 
pervieors  In  ralalion  to 
pay  and  pertormanca. 


Turnover  rsiaain 
topay  and 


Judgmente  of  Pay  Pool 
Managers.  Rating  Offi- 
cials, and  Employees. 


•  HRM  office  records. 

•  Interviews  with  hiring  o(- 


Focusgroupa. 


Automated  history  file 


Judgmente  of  managers. 
su|)atviaors.  and  am- 


•  Interviews  with  hiring  of- 

•  Periodic  employee/su- 
pervisor surveys. 

•  Focus  groups. 


•  Periodic  empioyee/su- 
pervisor  surveys. 

•  Focus  groups. 
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Table  5.— Project  Evaluation  Model— Continued 


Obiectives 


Interventions 


More  effective  human  re- 
sources managemerrt. 


More  effective  human  re- 
sources management 
(cont.) 


Supervisory  Performance 
Pay. 


Bonuses  Linked  to  Per- 
formance. 


Hiring  interventions  (listed 
above). 


Retention  Interventions 
(listed  above). 


Broad-Band  Classification 


More  efficient  human  re- 
sources management 


Delegated  Classification 
Authority  to  Managers. 


Delegated  Pay  Authority  to 
Managers. 


Automated  Broad-Band 
Classification  System. 


Support  for  EEO/Diversity 
goals  in  recruiting,  re- 
warding, paying,  and  re- 
taining minorities;  provid- 
ing opportunities  for  a  di- 
verse wofldorce;  and  in 
maximizing  contributions 
of  all  employees. 


Hiring  Interventions  (listed 
above). 


Performance-Based  Pay 
Increases. 


Bonuses 


Expected  results 


The  promise  of  higfier  pay 
levels  for  effective  su- 
pervision will  encourage 
improved  supervisory 
performance. 

The  promise  of  bonuses 
for  good  performance 
will  erxxMjrage  improved 
performance. 

By  improving  the  quality  of 
new  hires,  the  hiring 
interventions  will  gradu- 
ally produce  a  higher- 
p^orming  workforce. 

By  improving  the  retention 
of  good  performers,  the 
quality  of  the  woridorce 
will  be  higher  than  it  oth- 
erwise wouU  be. 

The  t>road-band  classifica- 
tk>n  system  will  be  sim- 
pler to  use,  more  under- 
staridable  to  managers 
and  employees,  and 
more  accurate. 

Line  managers  understand 
the  organizattonal  mis- 
sion and  the  wori<  relat- 
ed to  the  mission  and 
are  therefore  better  pre- 
pared to  classify  the 
work. 

Line  managers  are  in  a 
better  position  to  under- 
stand the  labor  maritet 
forces  related  to  the 
work  they  manage  and 
will  therefore  be  more 
effective  pay  mangers. 

The  bniad-band  classifk»- 
tkm  system  will  be  sim- 
pler, faster,  easier  to 
automate,  require  fewer 
resources  to  operate, 
and  involve  fewer  classi- 
fnatton  decisions. 

Managers  will  be  able  to 
hire  good  minority  can- 
didates as  they  find 
them,  thus  avokfing  the 
toss  of  well  qualified  mi- 
norities through  delays. 


Performance-based  pay 
irKreases  give  an  oper- 
ating unit  the  ability  to 
raise  the  pay  ol  good 
performers. 

The  ability  to  reward  good 
performers  will  altow 
managers  to  more  easily 
recognize  the  perform- 
ance of  minorities. 


Measures 


Judgments  of  higher-level 
managers. 


Judgments  of  managers, 
supervisors,  arxf  en>- 
ptoyees. 

Judgments  of  managers 
and  supervisors. 


Judgments  of  managers 
and  supervisors. 


Judgments  of  managers, 
supervisors,  and  em- 
ptoyees. 


Judgments  of  managers 
and  supervisors. 


Judgntents  of  managers 
and  supervisors. 


Judgments  of  maruigers 
and  supervisors. 
Time  required  to 
produce  position  de- 
scripUons  and  classify 
po^ttons. 

Number  of  dassificatton 
decisions. 

Increases  in  the  num- 
bers of  minorities  hired. 


Comparisons  t)etween  pay 
of  mirx>rities  and  norv 
minorities. 


Comparisons  between  the 
twnuses  received  by  mi- 
norities and  norwninori- 
ties. 


Date  sources 


•  Management  interviews. 


•  Periodic  emptoyee/su- 
pervisor  surveys. 

•  Focus  groups. 

•  Interviews  wHh  hiring  of- 
fwials 

•  Focus  groups. 


•  Interviews  with  hiring  of- 
fkaals. 

•  Focus  groupa. 


•  Interviews  writh  mait- 
agers. 

•  Periods  emptoyee/su- 
pervisor  surveys. 


•  Interviews  with  hiring  of- 
ficials. 

•  Periodic  emptoyee/su- 
pervisor  surveys. 

Focus  groups. 


•  Interviews  with  hiring  of- 
ficials. 

•  Focus  groups. 


•  Interviews  with  hiring  of- 
ficials. 

•  Periodk:  emptoyee/su- 
pervisor  surveys. 

•  Focus  groups. 

•  HRM  offk%  records. 

•  Automated  history  file. 

•  HRM  and  EEO  records 
on  offers  and  accept- 
ar)ces. 


•  HRM  records. 


•  HRM  records. 
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Table  5.— Project  Evaluation  Model— Continued 


P«y 


ExpecMd  rMuRs 


Suparviwry  pay  band*. 
ftaKJbta  pay  incraaaaa 
upon  promotion,  and 

aniry  I 


in 


BroKMMKino* 
in  tatHng  pay,  paffoniH 
anoa  pay  incraaaM.  and 

bonuaaa.  mM  mato  I 
aaaiar  tor  wpan«taor«  to 
•alain  good  paftofming 


Meaaufei 


Conyariaons  batw>aan  Iha 

lalarias  o(  minofttiaa 
and  non-fninonllaa. 


Tumovar  ralaa  ol  minon- 
ttaa  in  ratation  to  pay  tor 
partormanca. 


Data  sources 


•  HRM  latmda. 


•  Automated  history  fUe 
dala/EEO  racordr 


Vn.  Project 

The  Office  of  Personnel  Management 
will  oversee  the  project  under  its 
demonstration  project  authority  in  5 
U.S.C.  4703.  Tha  DoC  Departmental 
Panoonal  Management  Board  will 
HMB^B  the  prefect  at  the  Department 
level.  Each  mafor  operating  unit  will 
have  its  own  Operating  Personnel 


Qanaral 


nt  Board  to  oversee  local 
opefetions. 

The  Director  of  NIST  will  chair  the 
Departmental  Personnel  Management 
Board  through  the  first  cycle.  After  the 
first  cycle,  chairmanship  of  the  Board 
«vill  be  assumed  by  one  of  the  members 
of  the  Board.  The  DPMB  members  will 
be  senior  managers  of  the  operating 
uniu  in  the  project.  The  DoC  Director 

TABLE  6.— PfWJECT  AUTHORCTIES 


^.  II  r  1  iii 

PTOiaci 


for  Human  Resources  Management  will 
serve  as  Executive  Secretary.  Each 
OPMB  will  typically  be  chaired  by  the 
senior  manager  designated  to  serve  on 
the  DPMB.  The  operating  units  will 
appoint  other  key  managers  to  their 
boards  as  they  think  appropriate. 

The  following  table  lists  the  separate 
responsibilities  of  these  three  bodies. 


0PM 


duraa. 
tot«e 

durea. 


auiwmy  tor  the 
opereiinj  proce- 
any  lulura  changes 
or  operating  prooe- 


DPMd 


authority 
tor  the  Protect  Ptan 
^opeiaing  procedurea. 
authonty 
tor 
in  the  Project  Plan  or 
oparaUng  procedurea  to  0PM. 

•  Monitoring  the  success  o( 
proiact  inlarvenltorw  so  as  to 
propoaa  ■pproprlato  mk^oourae 
corracttom  to  0PM. 

•  Setting  protect  policies  wNhin 
ttte  peramelers  ol  the  Project 
Plen  and  operating  procedurea. 

•  Delegating  autfwrily  to  OPMBa. 
including  the  withdrawal  o(  au- 
Vmily  tahan  warramad. 

•  Exardaing  the  authority  to  make 
ewftfi1*"'T  to  normal  project 
preoadures  on  a  case-ty-caaa 
baaia  when  k  believes  an  ax- 
caplton  ia  warrantod  (the 
OPMBs  wH  not  tmm  Ihia  au- 
Vwrity). 

•  Aaauring  adaquato  raaouroaa 
tor  daaignkig.  implen>enting. 
and  operaNng  ttte  project 

•  C<iMahlng  a  training  ptan  to 
tain  manaoara,  empioyeea,  and 
auppoit  alaN  In  protect  poidea 


OPMB 


unk 

project  gutoeirws  within  the 
Project  Plan,  operaling  proce- 
dures, and  DPMB  pokcies. 

•  Managemert  of  authorities  out- 
Nned  betow  and  any  addMonal 
alhorities  delegated  by  the 
DPMB. 

•  Delegating  authority  to  marv 
agers  within  fh»  operating  unit. 
inclucing  the  withdrawal  ol  au- 
thority when  warraftfed. 

•  Aaauring  adequate  resources 
tor  imptamenttng  and  operaling 
the  project  within  the  operating 
unit. 

•  Overseeing  training  ol  operating 
unk  managers,  emptoyees,  and 
support  stall  in  project  pokdea 
and  prooaduraa. 
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Table  6.— Project  Authorities— Continued 


Arena 


Poskion  Classification 


Project  authorities 


OPM 


Staffing 


Approval  of  the  project  Classi- 
fication Interventions. 


C»>MB 


•  Setting  project  dassificatnn  pol- 
fcy  within  the  Project  Plan  wid 
operating  procedures. 

•  Approving  automated  classifica- 
tion systems  and  dassification 
standards. 


Approval  of  the  projed  Staffing 
Interventtons. 


OPMB 


•  Approvmg  projed  staffing  poft- 
des. 

•  Estabkshing  policy  and  criteria 
tor  recruking  and  retention  pay- 
ments. 


Redudton  k)  Force 


Pay  Admkiiatralton 


•  Approval  of  the  projed  reduo- 
inn-n-lorce  Interventnna. 


Estabfishmg  operating  unk  das- 
sificalion  guidelines  within  the 
Projed  Plan,  operating  proce- 
dures, and  DPMB  policies. 
Delegating  dassification  author- 
ity to  operating  unit  managers. 
Estabkshing  career  ladders. 
EwMring  proper  classification  ol 
positions  witfiin   ttie   "yy^wtifio 
unk. 

Resolving   issues   in  operatmg 
unk  classifications. 
Approving  or  delegating  tha  ^h 
proval      of      new      apedatty 
descriptors. 

Establishing  operating  unk  staff- 
ing guidelines  wkhki  the  Projed 
Plan,  operating  procedures,  mi 
DPMBpokdes. 

Approving  or  delegating  the  sq- 
proval    of    Individual    recruking 
and  retention  payments. 
Establishing  career  ladders. 
Approving    use    of    recruking 


•  Approval  of  ttie  projed  Pay  Ad- 
ministration Interventions. 


Pertomiance  Evatoaten 


•  Approving  projed  redudton-kv 
toroepoitoies. 


Approval  of  the  projed  Perfonn- 
ance  Evaluaton  Interventnns. 


•  Approvtog  projed  pay  admmia- 
tratton  and  pay  for  performance 
poKcas. 

•  Approving  projed  pay  tables  .... 

•  Approving  performance  pay  in- 
crease ranges. 

•  Approving  automated  perform- 
ance pay  increase  systems. 

•  Approving  fomnulas  used  to  de- 
velop performance  pay  increase 
pools. 

•  Approving  projed  performance 
evatoatton  policies. 

•  Approving  project-wide  forms 
for  performance  plans  and  afh 
praisals  and  for  recordng  out- 
comes. 


•  Delegating  and  overseemg  use 
of  pato  advertising. 

•  OverseMng  the  i^jplication  of 
the  three-year  probationary  pe- 
riod. 

•  Establishing  operating  unk  prao- 
twes  on  vacancy  distribution. 
opening  timeframes,  and  aknkar 
local  issues. 

•  EstahKahtog  operatmg  unk  r»- 
dudton-in-foroe  gudelines  wkh- 
m  the  Projed  Plan,  operating 
procedures,  and  DPIulB  pokdea. 

•  Estabkshirtg  procedures  on  op- 
erating unk  oompettive  levels. 

•  Estabkshmg  gukleines  for,  and 
overaoetog,  reductions  ki  force 
wkhm  the  operatmg  unk. 

•  Estabkshing  operatmg  -unH  pay 
guidelines  wkhin  the  Projed 
Plan,  operating  procedures,  and 
DPMB  policies. 

•  Estabkshing  operatkig  unk  per- 
formance pay  increase  pods. 

•  EstabNshmg  operating  unk 
guideknes  and  delegating  ap- 
proval authorities  for  setting  pay 
levels  for  new  hkes  and  pro- 
motfons. 

•  Establishing  operating  unit  per- 
formance evaluation  guidelir>es 
wMhm  the  Projed  Plan,  operat- 
ing procedures,  and  DPfMlB  pok- 
des. 

•  Overseang  the  operating  unk 
annual  performance  appraisal 
process,  from  devetopment  of 
plans  to  individual  pay  in- 
creases and  bonuses. 

•  Establishing  operating  unk 
guidelines  on  perfomnanoe  ele- 
ments. 

•  Delegating  rating,  review,  and 
pay  pod  management  authori- 
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Table  6.— Project  AuTHORrriES— Continued 


Aran* 


Com  aid  BudBrt  n«lpln* 


Prajacl  EwiiMion 


Proi«cl  autfwfWM 


0PM 


Aiiproval  ol  tw  pral«ci  Bonus 

tnlorvonlions> 


•  ^yjproval   o(  iho   preioct  oo«l 


Approval  ol 
Hon  MoiM. 
Apprawalol 


tfw  pfotact  EvakM* 


DPMB 


•  Approving  praisci  bonus  poM- 


•  Datsgino    bonua    ImNs    to 
OPMBs. 


•  Approwtng  preiaci  twdget  poK- 

daa. 


Approving  ttta  approach  lor  a^ 
lacing  an  awalualor  to  cany  oul 
toa  annual  pro^ad 
Aaaurtng 

Approving  proiad  poidaa  tor  m- 


0PM6 


•  Estabtohing  operating  unit 
bonus  guidallnea  within  the 
Praiact  Plan,  operating  proca- 
duraa.  and  OPMB  poMctas. 

•  DalagaMng  bonus  limto  to  pay 
pool  (nanagafs. 

•  EaUMaWng  oparaling  untt 
bonua  pods. 

•  EaUbiahlng  and  ovaraaaing  ofh 
anMng  unM  budget  prooaduraa. 

•  Aaauring  oparalng  unit  budget 


DaslgnaHnB    pay    pool    man- 


Csiabiahing  and  overseeing  the 
uaa  ol  upatling  unit  paitonn- 
pay  Incfaasa  and  bonus 


Ovarsaaing  and  asauring  opar- 
aing  una  paraopaaon  m  protect 
awalualions.  indudtog  dala  ool- 
ladion,  tocua  groi4>  partdpalion 
by  oparaHng  unN  amployaaa, 
d  mwiagars  tor 


Approving  obiadlvaa  and  proca- 
duraa  tor  hUMnal  oparaing  unil 


vm. 

Tba 


oparating  units  will 
(Mining  for  managen. 
I.  employees,  and  support 


staff. 

A.  Manager  and  Supeirhor  Training 
Tha  opanting  units  wrill  give 


I  and  auperviaots  ^ 
training  in  the  overall  features  of  tha 
project  and  specific  hands-on  training  in 
the  new  authorities  they  are  to  exercise. 
Computer  training  facilities  will  be  used 
to  teach  managers  and  supervisors  how 
to  use  the  automated  classification 
system  to  produce  poaition  descriptions. 
Tha  classification  training  wrill 
awphaaJFii  principles  of  project 
dMSiilcation.  such  as  the  claasification 
logic  embedded  in  the  automated 
classification  system,  career  path 
coverage  criteria,  occupational  series 
definitions  and  coverage,  proper 
classification  by  bands  in  accordance 
with  project  classification  standards, 
sound  titling  practices,  and  aconomic 
and  effective  position  maMlfMMnL 

Managers  and  supervisors  will  also  be 
given  specific  training  in  performance 
appraisal  and  pay  for  performanca.  A 
key  part  of  this  training  will  be  a 
simulation  of  the  performance 
evaluation  and  rawvda  system  prior  to 
the  actual  end-of-yaar  performance 
evaluation.  Prioc  to  the  simulation,  each 


Rating  OtBcial  and  Pay  Pool  Manager 
will  be  trained  in  the  automated 
performance  pay  increaae  system. 
During  the  simulation.  Rating  Officials 
and  Pay  Pool  Managers  will  carry  out 
the  appraisal,  scoring,  rating,  and 
performanca  pay  increeae  process  fust  as 
they  would  at  the  end  of  a  performance 
year,  but  for  training  purposes  only.  The 
results  will  not  be  o£ficiaJ  and  will  not 
be  communicated  to  employees.  This 
training  exardae  was  used  in  the  first 
year  of  the  NIST  project  and  was  found 
to  be  an  efiective  approach  to  revealing 
and  correcting  problems  and 
misunderstandings  prior  to  the  real  and- 
of-year  pr 


B.  Employee  Training 

Throu^  general  praaantatlons. 
handouts,  and  direct  training  from 
supervisors,  employees  will  be  given  an 
understanding  of  project  systems  and 
how  thoee  systems  afiect  them. 

Id  tlia  general  presentations 
scheduled  for  everyone  covered  by  the 
project,  employees  will  be  led  through 
all  project  systems,  from  classification 
to  pay  administration  to  pay  for 
performanca.  As  each  system  is 
presented,  it  will  be  contrasted  with  the 
General  Schedule  system  so  employees 
can  see  how  the  system  is  changing  and 
how  the  changes  affect  them.  The 
ptaaantations  will  alao  cover  employee 


righta  and  grievance  procedures. 
Employees  will  be  given  ample 
opportunity  to  ask  questions  at  tha 
prssaotations  and  will  be  given  the 
namns  and  numbers  of  inrnvidoals  to 
call  if  they  have  queations  latar. 

In  addition  to  the  general 
presentations  that  will  be  scheduled  for 
all  employees,  supervisors  will  be 
instructed  to  pass  along  more 
individualized  information  about  the 
system  in  conjunction  with  the 
implementation  of  thoae  systems.  For 
example,  at  the  time  supervisors  give 
employees  their  new  project  position 
descriptions,  the  supervisors  will 
explain  the  poaition  daacriptions.  the 
proceas  that  produced  them,  and  the 
procaas  for  keeping  them  current  Alao. 
at  the  time  of  the  performance  appraisal 
simulation,  supervisors  will  explain  to 
employees  how  they  fit  into  the 
performance  scoring  and  peer-group 
ranking  process  and  how  the  process 
leads  to  decisions  on  performance  pay 
increases. 

C.  Support  Staff  Training 

There  are  three  categoriea  of  support 
staff:  (1)  I^ersonnel  specialists  in  the 
various  HRM  ofBces  serving  project 
operating  units;  (2)  budget  specialists  in 
operating  unit  budget  omces  assigned  to 
monitor  and  advise  on  budget  discipline 
issues  and  specifically  to  assist  in 
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establishing  performance  pay  increase 
and  bonus  pools;  and  (3)  administrative 
officers  in  the  operating  units,  who  will 
assist  in  processing  personnel  actions, 
distributing  local  performance  pay 
increase  and  bonus  pools,  and 
electronically  transmitting  Pay  Pool 
Manager  decisions  to  the  automated 
payroll  system. 

Two  of  the  HRM  offices  that  will 
serve  project  operating  units  have 
served  the  NIST  Demonstration  Project 
since  its  implementation  in  1988.  These 
two  oCBces  will  help  train  personnel 
specialists  in  the  other  HRM  offices. 
Budget  specialists  in  the  operating 
units,  besides  receiving  the  general 
employee  training,  will  receive  advice 
from  a  NIST  budget  specialist  and  will 
receive  further  training  on  the 
distribution  of  performance  pay  increase 
and  bonus  pools  during  the  simulation 
of  the  performance  evaluation  and 
rewards  system.  Administrative  officers 
will  be  invited  to  take  part  in  the 
supervisory  training  sessions  and  will 
also  receive  further  training  during  the 
simulation  of  the  performance 
evaluation  and  rewards  system. 

K.  Eiqwrimentation  and  Revision 

Many  aspects  of  a  demonstration 
project  are  experimental.  Modifications 
must  be  made  from  time  to  time  as 
experience  is  gained,  results  are 
analyzBd.  and  conclusions  are  reached 
on  how  the  system  is  working.  The 
DPMB,  with  OPM  approval,  will 
authorize  minor  modifications,  such  as 
changes  in  the  occupational  series  in  a 
career  path,  without  further  notice. 
Major  changes,  such  as  a  change  in  the 
number  of  career  paths,  will  require 
OPM  approval  and  will  be  published  in 
the  Federal  Register. 

X.  Authorities  and  Waiver  of  Laws  and 
Regulationa  Required 

The  following  waivers  of  law  and 
regulation  are  necessary: 

Title  5.  U.S.  Code 

Section  3308    Competitive  Service; 
examinations,  educational  requirements 
prohibited;  exceptions 

Section  3502(a)(4)  Order  of  retention 

(Waiver  is  applicable  to  allow  the  use 
of  "performance  scores"  in  lieu  of 
"efficiency  or  performance  ratings.") 
Chapter  51     ClassiGcation 
Section  5303     Annual  adjustments  to 

pay  schedules 


Section  5304    Locality-based 

comparability  payments 
Section  5305    Special  Pay  Authority 
Subchapter  III  of  chapter  53  General 
Schedule  Pay  Rates 
Subchapter  VI  of  chapter  53  Grade 
and  Pay  Retention 

(Waiver  is  applicable  only  to  allow 
the  following  modifications:  (1)  Using 
bands  in  lieu  of  grades;  (2)  providing  no 
band  retention  if  reduction  in  band  is 
caused  by  employee's  pay  being 
exceeded  by  band  minimum  rate;  (3) 
providing  no  pay  retention  upon 
reduction  in  pay  caused  solely  by 
g^ographic  movement;  (4)  providii^  no 
pay  retention  upon  conversion  to  the 
General  Schedule  as  long  as  the 
employee's  total  rate  of  pay  is  not 
reduced;  and  (5)  providing  no  pay 
retention  upon  cancellation  of 
supervisory  performance  pay). 

Section  5753-5754    Recruitment  and 
relocation  bonuses;  Retention 
allowances  (except  that  relocation 
bonuses  under  Section  5753  continue  to 
apply) 

Section  7512(3)    Actions  covered 
(Waiver  is  applicable  only  to  use 
bands  in  lieu  of  grades  and  to  exclude 
from  section  7512(3)  reductions  in  band 
not  (uxompanied  by  a  reduction  in  pay, 
due  to  the  employee's  pay  being 
exceeded  by  the  band  miniiniifii  rate.) 
Section  7512(4)    Actions  covered 

(Waiver  is  applicable  only  to  allow 
the  following  modffications:  (1)  Exclude 
reductions  in  pay  that  are  solely  due  to 
recomputation  upon  geographic 
movement;  (2)  exclude  converaions  to 
GS  pay  that  do  not  result  in  a  reduction 
in  the  employee's  total  rate  of  pay;  and 
(3)  exclude  reductions  in  pay  due  to  the 
cancellation  of  supervisory  performance 
pay.) 

Title  5,  Code  of  Federal  Regulations 

Section  315.801  Probationary  period; 

when  required 

(Waived  only  for  research  and 
development  positions  in  the  Scientific 
and  Engineering  Career  path). 
Section  3 1 5 .802     Length  of 

probationary  period 

(Waived  only  for  positions  in  the 
Scientific  and  Engineering  Career  path). 

Section  351.401    Determining  retention 

standing 
Section  351.402    Competitive  area  in 

RIF 


Section  351 .403    Competitive  level  in 
RIF 

Section  35 1 .504    Credit  for 

performance 
Section  351.701     Assignment  involving 

displacement 
Part  511    Classification  under  the 

General  Schedule 

Part  530    Subpart  C.  Special  salary  rate 
schedules 

Part  531    Pay  under  the  General 

Schedule 
Part  536    Grade  and  Pay  Retention 

(Waived  only  to  allow  the  followring 
modifications:  (1)  Using  bands  in  lieu  of 
grades;  (2)  providing  no  band  retention 
if  reduction  in  band  is  caused  by 
employee's  pay  being  exceeded  by  band 
minimum  rate;  (3)  providing  no  pay 
retention  upon  reduction  in  pay  caused 
solely  by  geographic  movement;  (4) 
providing  no  pay  retention  upon 
converaion  to  the  General  Schedule  as 
long  as  the  employee's  total  rate  of  pay 
is  not  reduced;  and  (5)  providing  no  pay 
retention  upon  cancellation  of 
supervisory  performance  pay.) 

Section  550.703    Definition  of 
reasonable  offer 

(Waiver  is  applicable  only  to  allow 
substitution  of  (1)  "one  band"  for  "two 
grade  or  pay  levels"  and  "two  grades" 
and  (2)  "band"  for  "grade.") 

Part  575.  Subpart  A.  Recruitment 

bonuses 
Part  575,  Subpart  C,  Retention 

allowances 
Section  752.401(a)(3)    Coverage, 

Reductions  in  grade 

(Waiver  is  applicable  only  to  use 
bands  in  lieu  of  grades  and  to  exclude 
reductions  in  band  not  accompanied  by 
a  reduction  in  pay  due  to  the 
employee's  pay  being  exceeded  by  the 
band  miniimiin  rate.) 

Section  752.401(a)(4)    Coverage, 
Reductions  in  pay 

(Waiver  is  applicable  only  to  exclude 
reductions  in  pay  that  are  solely  due  to 
recomputetion  upon  geographic 
movement;  (2)  exclude  conversions  to 
GS  pay  that  do  not  result  in  a  reduction 
in  the  employee's  total  rate  of  pay;  and 
(3)  exclude  reductions  in  pay  due  to  the 
cancellation  of  supervisory  performance 
pay.) 

(PR  Doc  97-33458  Filed  12-23-07;  8:45  am] 
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Wednesday 
December  24,  1997 


Part  III 


Environmental 
Protection  Agency 


40  CFR  Part  799 

Amended  Proposed  Test  Rule  for 
Hazardous  Air  Pollutants;  Extension  of 
Comment  Period;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AOENCY 

40  CFR  Part  799 
(OPPTS-421S7L;  FRL-8742-21 
RMSOTO^ACTS 

Amended  Propoeed  Test  Rule  for 
H«ififiwfT  Air  Pollutants;  Extanalon  of 
CofiMnant  Period 

AOBCV:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Amended  proposed  rule: 
extension  of  comment  period. 


f:  EPA  Is  amending  the 
proposed  rule  issued  under  section  4(a) 
of  the  Toxic  Substances  Control  Act 
(TSCA)  (61  FR  33178.  June  26. 1996) 
that  would  require  manufacturers  and 
processors  to  test  those  hazardous  air 
pollutants  (HAPs)  specified  in  the 
proposal  for  certain  health  eflbcts. 
Under  this  amended  HAPs  test  rule 
proposal  ("amended  HAPs  proposal"). 
EPA  would  require  that  testing  be 
conducted  using  eleven  TSCA  health 
effiscts  test  guidelines  issued  by  EPA  on 
August  15,  1997  (62  FR  43820),  codified 
4t  40  CFR  part  799,  subpart  H,  instead 
of  the  eleven  OPPTS  draft  harmonized 
test  guidelines  cross-referenced  in  the 
)une  26,  1996  propoi«ed  rule.  The 
Agency  is  soliciting  comments  on  the 
application  of  these  part  799  test 
guidelines  to  the  amended  proposed 
HAPs  test  rule.  In  addition,  the  Agency 
is  amending  the  proposed  HAPs  test 
rule  by  removing  the  testing 
requirements  for  phenol;  specifying 
export  notification  requirements; 
reviewing  the  status  of  the  proposals  for 
enforceable  consent  agreements  (ECAs) 
for  pharmacokinetics  (PK)  studies 
submitted  by  industry:  revising  the 
economic  aaMeanent:  including 
additional  support  documents  in  the 
rulemaking  record:  and  describing  other 
changes  and  clarifications  to  the 
proposed  test  rule.  In  addition.  EPA  is 
inviting  ECA  proposals  for  all  of  the 
HAPs  chemicals  for  which  PK  proposals 
have  not  been  received  to  provide  for 
alternative  testing  to  meet  the 
requirements  contained  in  the  proposed 
HAPs  test  rule,  as  amended  in  this 
notice. 

EPA  is  also  extending  the  public 
comment  period  in  order  to  provide 
interested  individuals  with  sufficient 
time  to  consider  the  effects  of  the  newly 
promulgated  TSCA  test  guidelines 
referenced  in  enforceable  test  standards 
in  this  amended  HAPs  proposal,  the 
economic  assessment  for  this 
amendment,  and  other  cl 


described  in  this  action,  and  to 
comment  accordingly. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by  EPA 
on  or  before  February  9. 1998.  The 
public  comment  pwriod  on  the  June  26, 
1996  proposed  rule  is  being  extended 
from  January  9. 1998  to  February  9. 
1996. 

AOOMCSacS:  Submit  three  copies  of 
written  comments  on  the  proposed 
HAPs  test  rule,  as  amended,  identified 
by  document  control  number  (OPPTS- 
42187A:  FRL-4869-1)  to:  U.S. 
Environmental  Protection  Agency, 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT).  Dociunent  Control 
Office  (7407).  Rm.  G-099,  401  M  St. 
SW..  Washington.  DC  20460.  See  Unit 
V.  of  this  preamble  for  further 
instructiuns. 

Comments  and  data  may  also  be 
submitted  electronically  to 
oppt.ncic^pamail. epa.gov.  Follow  the 
instructions  under  Unit  V.  of  this 
document.  No  confidential  business 
information  (CBI)  should  be  submitted 
through  e-mail. 

FOM  RUmiER  MFONMATION  OOWTACT:  For 
general  information:  Susan  B.  Hazen, 
Director,  Environmental  Assistance 
Division  (7408),  Rm.  ET-543B,  Office  of 
Pollution  Prevention  and  Toxics.  U.S. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460: 
telephone:  (202)  554-1404;  TDD:  (202) 
554-0551;  e-mail:  TSCA- 
Hotline9epamail.epa.gov.  For  technical 
information  contact:  Richard  W. 
Leukroth,  Jr.  .  Project  Manager. 
Chemical  Control  Division  (7405), 
Office  of  Pollution  Prevention  aiul 
Toxics.  U.S.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC.  20460:  telephone:  (202)  260-0321; 
fax:  (202)  260-8650:  e-mail: 
leukroth.richOepamail.epa.gov. 
8UPPLEMBITARY  MFOfMATION:  In  the 
Federal  Register  of  June  26. 1996  (61  FR 
33178).  EPA  issued  a  proposed  test  rule 
for  the  following  hazardous  air  pollutant 
chemicals  that  would  require  health 
effects  testing  to  be  conducted  using 
eleven  draft  harmonized  test  guidelines 
developed  by  EPA's  Office  of 
Prevention.  Pesticides  and  Toxic 
Substances  (OPPTS):  1.1-biphenyl  (CAS 
No.  92-52-4).  carbonyl  sulfide  (CAS  No. 
463-58-1).  chlorine  (CAS  No.  7782-50- 
5).  chlorobenzene  CAS  No.  108-90-7). 
chloroprene  (CAS  No.  126-99-8).  ortho- 
cresol  (CAS  No.  95-48-7),  meto-cresol 
(CAS  No.  106-39-4),  pora-cresol  (CAS 
No.  106-44-5).  diethanolamine  (CAS 
No.  111-42-2).  ethylbenzene  (CAS  No. 
100-41-4).  ethylene  dichioride  (CAS 
No.  107-06-2).  ethylene  glycol  (CAS 
No.  107-21-1),  hydrochloric  acid  (CAS 


No.  7647-01-0),  hydrogen  fluoride 
(CAS  No.  7664-39-3).  maleic  anhydride 
(CAS  No.  106-31-6).  methyl  isobutyl 
ketone  (CAS  No.  106-10-1).  methyl 
methacrylate  (CAS  No.  60-62-6). 
naphthalene  (CAS  No.  91-20-3).  phenol 
(CAS  No.  108-95-2).  phthalic 
anhydride  (CAS  No.  85-44-9),  1,2,4- 
trichlorobenzene  (CAS  No.  120-82-1), 
1.1.2-trichloroethane  (CAS  No.  79-00- 
5),  and  vinylidene  chloride  (CAS  No. 
75-35-4). 

The  Agency  also  offiered  to  consider 
the  use  of  PK  and  other  mechanistic 
data  as  a  means  to  permit  route-to-route 
extrapolation  of  data  from  the  existing 
chemical  data  base  as  an  alternative  to 
conducting  some  or  all  of  the  testing 
that  would  be  required  under  the 
proposed  HAPs  test  rule.  Since  this 
ori^nal  proposal,  EPA  has  promulgated 
eleven  new  TSCA  health  effiscts  test 
guidelines,  received  eight  ECA 
proposals  for  PK  studies  and  prepared 
preliminary  technical  analyses  for  each 
of  these  PK  proposals,  and  updated  the 
economic  assessment  in  light  of  the 
changes  to  the  guidelines  that  are 
explained  in  this  amended  HAPs  test 
rule  proposal.  In  addition.  EPA  has 
identified  needed  changes  and 
clarifications  to  the  proposed  HAPs  test 
rule.  This  action  amends  the  original 
HAPs  proposal  to  include  these  changes 
and  clarifications. 

For  all  aspects  of  the  original  HAPs 
test  rule  proposal  that  are  not  addressed 
by  this  amended  proposal,  the 
discussion  in  the  preamble  of  the 
original  HAPs  test  rule  proposal 
continues  to  apply. 
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B.  Executive  Order  12866  and  Executive 
Order  12898;  Unfunded  Mandates  Reform 
Act 

C  Regulatory  Flexibility  Act 

D.  Paperwork  Reduction  Act 

E.  Executive  Order  13045 

L  Background 

On  June  26. 1996  (61  FR  33178).  EPA 
proposed,  under  TSCA  section  4(a),  15 
U.S.C.  2603(a).  the  testing  of  21  HAPs 
for  certain  health  effects  (the  "original 
HAPs  test  rule  proposal").  The  proposal 
also  invited  the  submission  of  proposals 
for  enforceable  consent  agreements 
(ECAs)  for  the  HAPs  chemicals  which 
would  include  pharmacokinetics  (PK) 
studies  (61  FR  33178,  33189).  On 
September  11, 1996  (61  FR  47853) 
(FRL-S395-9),  EPA  announced  a  public 
meeting  on  the  proposed  HAPs  test  rule. 
The  public  meeting  was  held  on  October 
1. 1996;  a  transcript  of  the  meeting  is 
included  in  the  record  for  this 
rulemaking.  In  response  to  requests 
fit»m  industry,  on  October  2, 1996,  EPA 
held  a  meeting  with  potential  submittera 
of  alternative  testing  proposals  that 
would  include  PK  studies.  At  this 
meeting.  EPA  clarified  the  types  of 
information  the  Agency  was  seeking  in 
the  PK  ECA  proposals.  A  copy  of  the 
meeting  summary  is  includmi  in  the 
record  for  this  rulemaking. 

The  deadline  for  written  comments  on 
the  proposed  HAPs  test  rule  contained 
in  the  June  26,  1996  Federal  Register 
proposal  was  December  23, 1996.  EPA 
has  successively  extended  the  comment 
period  on  this  proposed  rule  as  follows: 
On  October  18, 1996  (61  FR  54363) 
(FRL-5571-3),  the  comment  period  was 
extended  from  December  23. 1996  to 
January  31. 1997;  on  December  23. 1996 
(61  FR  67516)  (FRL-5580-6),  it  was 
extended  bom  January  31.  1997  to 
March  31.  1997;  on  February  28. 1997 
(62  FR  9142)  (FRL-5592-1).  it  was 
extended  from  March  31,  1997  to  April 
30. 1997;  on  March  28.  1997  (62  FR 
14850)  (FRL-5598-4).  it  was  extended 
from  April  30.  1997  to  June  30. 1997;  on 
May  30. 1997  (62  FR  29318)  (FRL-3831- 
6).  it  was  extended  from  June  30. 1997 
to  August  15.  1997;  on  July  15,  1997  (62 
FR  37833)  (FRL-5732-2),  it  was 
extended  bom  August  15. 1997  to 
September  30, 1997;  on  September  26, 
1997  (62  FR  50546)  (FRL-5748-8).  it 
was  extended  from  September  30.  1997 
to  December  1,  1997;  and  on  November 
28. 1997  (62  FR  63299)  (FRI^5759-2).  it 
was  extended  from  December  1, 1997  to 
January  9,  1998.  These  extensions  to  the 
comment  period  were  necessary  to 
allow  the  Agency  more  time  to  finalize 
eleven  TSCA  health  effects  test 
guidelines  to  be  cross-referenced  in  this 
amended  HAPs  test  rule  proposal,  and 


to  respond  to  the  PK  ECA  proposals 
submitted  by  industry. 

By  this  action,  EPA  is  extending  the 
public  comment  period  of  the  original 
HAPs  proposed  rule  from  January  9, 
1998  to  February  9. 1998.  This 
extension  of  the  comment  period  is 
needed  to  provide  commenters  with 
sufficient  time  to  consider  the  effects  of 
the  TSCA  test  guidelines,  the  economic 
assessment  for  the  amended  HAPs 
proposal  and  other  changes  described  in 
this  action,  and  to  comment 
accordingly. 

n.  TSCA  Test  Guidelines  fior  HAPs 
Chemicals 

A.  Background  to  Test  Guidelines  Used 
in  this  Amendment 

The  original  proposed  HAPs  test  rule 
cross-referenced  eleven  draft 
harmonized  hecdth  efiiBcts  test 
guidelines  developed  by  the  Office  of 
Pollution  Prevention  and  Toxic 
Substances  (OPPTS)  of  the  EPA.  These 
draft  OPPTS  harmonized  guidelines  had 
previously  been  made  available  for 
public  comment  in  the  Federal  Regialer 
of  June  20. 1996  (61  FR  31522  (ITIL- 
5367-7)).  The  draft  harmonized 
guidelines  were  designated  as  the 
OPPTS  draft  Series  870  test  guidelines 
in  the  June  20, 1996  Federal  Register 
aimouncement.  In  the  original  HAPs 
proposal,  EPA  stated  that  it  was 
considering  one  of  three  alternative 
approaches  for  referencing  test 
guidelines  in  the  test  standards 
proposed  for  HAPs  testing  (61  FR  33178, 
33187).  Deficiencies  with  each  of  the 
three  approaches  led  EPA  to  promulgate 
eleven  TSCA  health  effect  guidelines  on 
August  15,  1997  (62  FR  43820),  codified 
at  40  CFR  part  799.  subpart  H.  EPA  is 
proposing  to  cross-reference  these 
guidelines  in  the  test  standards 
proposed  for  HAPs  testing,  and  intends 
to  cross-reference  them,  as  appropriate, 
in  subsequent  TSCA  section  4(a)  test 
rules.  Until  the  establishment  of  the 
new  TSCA  test  guidelines  in  subpart  H, 
EPA  had  been  cross-referencing  in  test 
rules  an  earlier  set  of  TSCA  test 
guidelines  in  40  CFR  parts  795  through 
798.  originally  promulgated  in  1985  (50 
FR  39252,  September  27,  1985). 

The  Agency,  in  developing  the  TSCA 
test  guidelines  established  in  part  799, 
subpart  H,  adopted  seven  of  the  OPPTS 
final  harmonized  test  guidelines  and 
four  guidelines  developed  by  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD).  The  only 
significant  difference  between  the  TSCA 
test  guidelines  and  the  OPPTS  final 
harmonized  test  guidelines  is  that 
certain  recommended  procedures  in  the 
OPPTS  final  harmonized  test  guidelines 


are  made  mandatory  to  provide  for 
enforceability.  Table  1  in  §  799.5053  of 
this  amended  proposal  shows  how  the 
TSCA  test  guidelines  would  be 
referenced  in  enforceable  test  standards 
for  the  HAPs  test  rule. 

An  explanation  of  the  process  by 
which  the  TSCA  test  guidelines  were 
developed  from  the  OPPTS  draft 
harmonized  test  guidelines,  along  with 
a  discussion  of  the  significant  changes 
made  to  the  draft  harmonized  guidelines 
in  developing  the  TSCA  guidelines,  is 
described  in  the  final  rule  adding  the 
new  TSCA  test  guidelines  to  40  CFR 
part  799.  subpart  H  (62  FR  43820, 
August  15. 1997)  (FRL-5719-5).  The 
official  record  for  the  rulemaking  for  the 
TSCA  test  guidelines  has  been 
established  under  document  control 
number  OPPTS-42193.  and  has  been 
included  in  the  record  for  this 
rulemaking.  This  record  contains  the 
basic  information  considered  by  EPA  in 
developing  the  TSCA  test  guidelines. 
The  record  includes  the  OPPTS  draft 
harmonized  health  effects  test 
guidelines,  references  contained  in  the 
TSCA  test  guidelines,  an  explanation  of 
the  process  of  developing  OECD  test 
guidelines  for  genetic  toxicity  wth 
EPA's  role  in  this  international  process, 
and  the  final  report  of  the  Scientific 
Advisory  Panel  that  provided  peer 
review  comments  to  EPA  which  %vere 
considered  by  the  Agency  in  developing 
the  OPPTS  final  harmonized  guidelines. 

B.  Summary  of  Basic  Testing 
Requirement  Changes  Pmposed  by  this 
Amendment 

The  eleven  TSCA  test  guidelines 
which  are  specified  as  basic  testing 
requirements  in  Table  1  of  §  799.5053 
that  EPA  is  proposing  to  use  for  testing 
the  chemicals  in  the  HAPs  test  rule  are 
as  follows: 

1.  TSCA  acute  inhalation  toxicity 
with  histopathology,  40  CFR  799.9135. 

2.  TSCA  subchronic  inhalation 
toxicity.  40  CFR  799.9346. 

3.  TSCA  prenatal  developmental 
toxicity.  40  CFR  799.9370. 

4.  TSCA  reproduction  and  fertility 
effects,  40  CFR  799.9380. 

5.  TSCA  carcinogenicity,  40  CFR 
799.9420. 

6.  TSCA  bacterial  reverse  mutation 
test.  40  CFR  799.9510. 

7.  TSCA  in  vitro  mammalian  cell  gene 
mutation  test,  40  CFR  799.9530. 

8.  TSCA  mammalian  bone  marrow 
chromosomal  aberration  test,  40  QgR 
799.9538. 

9.  TSCA  mammalian  erythrocyte 
micronucleus  test,  40  CFR  799.9539. 

10.  TSCA  neurotoxicity  screening 
battery,  40  CFR  799.9620. 
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11.  TSCA  immunotoxicity.  40  CFR 
799  9780. 

EPA  is  proposing  to  use  the  TSCA  test 
guideline  §  799.9370  "TSCA  prenatal 
developmental  toxicity"  as  tlia  bask 
testing  requirement  for  davelofMlMOtal 
toxicity  testing  in  this  anMnded 
proposal.  This  guideline  is  based  on  the 
OPPTS  final  harmonized  870.3700 
guideline  entitled  "Prenatal 
DevelopmenUl  Toxicity  Study"  (to  be 
published  when  all  OPPTS  harmonized 
naelth  affects  guidelines  have  been 
fllnHwil)  The  original  HAPs  proposal 
cross-referenced  OPPTS  draft  870.3600 
"bihalation  Developmental  Toxicity 
Study"  as  the  guideline  for  the 
dewMopmental  toxicity  endpoint.  The 
AfHicy  prefers  the  approach  taken  by 
the  OPPTS  final  harmonized  870.3700 
guideline  (the  basis  for  the  TSCA 
S  799.9370  guideline)  over  that  taken  by 
the  OPPTS  draft  870.3600  guideline 
becOTie  the  OPPTS  final  harmonized 
870.3700  guideline  provides  a  broader 
testing  approach.  Furthermore,  the 
OPPTS  final  harmonized  870.3700 
piideline  incorporates  the  testing 
specifications  included  in  the  OPPTS 
draft  870.3600  suideline. 

The  original  HAPs  proposal  cross- 
referenced  four  OPPTS  draft  Series  870 
harmonized  genotoxicity  test  guidelines: 
870.5385  "In  vivo  Mamnialian 
Cytogenetics  TesU:  Bone  Marrow 
Chromosomal  Analysis:"  870.  5395  "In 
vivo  Mammalian  Cytogenetic:s  Tests: 
Erythrocyte  Micronucleus  Assay;" 
870.5100  "Escherichia  coli  WP2  and 
WP2  uvrA  Reverse  MuUtion  Assays;" 
and  870.5300  "Detection  of  Gene 
Mutations  in  Somatic  Cells  in  Culture." 
See  Unit  IV.C.  "Test  Guidelines"  of  the 
original  HAPs  test  rule  proposal  and 
Table  1  in  §  799.5053  of  the  original 
HAPs  proposal  (61  PR  33178.  33187. 
33197-33199).  OPPTS  later  determined 
that  the  above- referenced  genotoxicity 


test  guidelines  would  not  provide  a 
•uflBcient  basis  for  developing  OPPTS 
final  harmonized  test  guidelines  fo{ 
genotoxicity  and  looked  to  international 
efforts  begun  in  1989  by  the  OECD  to 
develop  an  internationally  accepted  set 
of  genotoxicity  test  guidelines.  By 
September  1996.  four  OECD 
genotoxicity  test  guidelines  had 
undergone  extensive  peer  review  and 
revision  that  indudad  participation  by 
U.S.  scientific  experts  in  the  area  of 
genotoxicity.  The  four  OECD  final 
revision  genotoxicity  test  guidelines 
were  approved  by  the  member  countries 
of  the  OECD  in  September  1996.  In 
February  1997.  these  four  genotoxicity 
guidelines  were  read  from  the  OECD 
homepage  (http://www.oecd.org/ehs/ 
test/testlist.htm).  OPPTS  reformatted 
these  documents  and  designated  them 
as  OPPTS  final  Series  870  harmonized 
test  guidelines,  to  be  published  when  all 
OPPTS  harmonized  tMalth  effecU 
guidelines  have  been  finalized.  These 
four  Series  870  final  OPPTS  harmonized 
test  guidelines  were  adopted  and 
published  as  TSCA  test  guidelines  at  40 
CFR  part  7M.  subpart  H  (62  PR  43820. 
August  15. 1997). 

In  summary,  the  genotoxicity  test 
guidelines  to  be  cross-referenced  as 
basic  testing  requirements  by  this 
amended  HAPs  proposal  were 
developed  based  on  the  following 
documents: 

The  OECD  final  revision  test 
guideline  471/472  "Bacterial  reverse 
mutation  assay"  was  adopted  as  OPPTS 
final  harmonized  test  guideline. 
870.5100  "Bacterial  reverse  mutation 
test."  which  in  turn,  provided  the  basis 
for  TSCA  test  guideline  §  799.9510 
"TSCA  bacterial  reverse  muUtion  test" 

The  OECD  final  revision  test 
guideline  476  "In  vitro  mammalian  cell 
gene  mutation  test"  was  adopted  as 
OPPTS  final  harmonized  test  guideline. 


870.5300  "In  vitro  mammalian  cell  gene 
mutation  test."  which  in  turn,  provided 
the  basis  for  TSCA  test  guideline 
§  799.9530  "TSCA  in  vitro  mammalian 
cell  gene  mutation  test." 

The  OECD  final  revision  guideline 
475  "Mammalian  bone  marrow 
chromosome  aberration  test"  was 
adopted  as  OPPTS  final  harmonized  test 
guideline.  870.5385  "Mammalian  bone 
marrow  chromosomal  aberration  test," 
which  in  turn,  provided  the  basis  for 
TSCA  test  guideline  §  799.9538  "TSCA 
mfmiMlJAn  bone  marrow  chromosomal 
aberration  test." 

The  OECD  final  revision  test 
guideline  474  "Mammalian  erythrocyte 
micronucleus  test"  was  adopted  as 
OPPTS  final  harmonized  test  guideline, 
870.5395  "Mammalian  erythrocyte 
micronucleus  test."  which  in  turn, 
provided  the  basis  for  TSCA  test 
guideline  §  799.9539  "TSCA 
mamnrmlian  erythrocyte  micTonucleus 
test." 

EPA  has  documented  the  Agency's 
participation  in  the  OECD  revision 
process  for  updating  the  genotoxicity 
test  guidelines  (U.S.  EPA  Memorandum, 
March  10. 1997  (a)),  the  relationship 
among  the  OPPTS  draft  Series  870 
harmonized  genotoxicity  test  guidelines 
cross-refereEuced  in  the  original  HAPs 
test  rule  proposal,  the  OECD  test 
guidelines,  and  the  OPPTS  final  Series 
870  harmonized  test  guidelines  (U.S. 
EPA  Memoranda.  February  27.  1997; 
and  March  10. 1997(b)).  and  the 
relationship  between  the  TSCA  40  CFR 
part  799  series  test  guidelines  and  the 
OECD  test  guidelines  in  the  record  for 
this  rulemddng  (see  also  62  FR  43820, 
August  15. 1997).  Copies  of  these 
documents  are  available  as  described  in 
Unit  V.  of  this  preamble. 

These  changes  are  sununarizad  in  the 
following  Table  1. 
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Table  1.— List  of  TSCA  Test  Guidelines  Cross-referenced  in  the  Proposed  HAPs  Test  Rule,  As  Amended  and  the 
CorrBspofKJing  OPPTS  Draft  Harmonized  Test  Guidelines— Continued 


Table  1  .—List  ol  TSCA  Test  Guidelines  Cross-relerenced  m  the  Proposed  HAPs  Test  Rule.  As  AmerKJed.  and  the 

Corresponding  OPPTS  Draft  Harmonized  Teat  Guidelines 


TSCA  test  guidelines  cross-referenced  in  the  amended  HAPs 
test  rule  proposal  (40  CFR) 


799.9135  TSCA  acute  inhalation  toxicity  with  histopathoiogy 
799.9346  TSCA  sutx;hronic  inhalation  toxicity 

799.9370  TSCA  prenatal  developmental  toxicity  (derived  from 

8703700)' 
799.9380  TSCA  reproduction  and  fertility  effects 
799.9420  TSCA  carcinogenicity 

799.9610  TSCA  bacterial  reverse  mutation  test  (derived  from 
OECD  471/472)' 

799.9530  TSCA  in  vitro  mammalian  cell  gene  mutation  test 
(derived  from  OECO  476)' 

799.9538    TSCA    mamnialian    bor>e    marrow    chrorrxjsomal 
i^Mcration  test  (derived  from  OECD  475)' 


OPPTS  draft  hwrnonized  test  guidelines  cross-referenced  in 
the  original  HAPs  test  nile  proposal 


870.1350  Acute  Inhalation  Toxicity  with  Histopathoiogy 
870.3465  Subchronic  Inhalation  Toxicity 
870.3600  Inhalation  Developmental  Toxicity  Study 

870.3800  Reproduction  and  Fertiiity  Effects 

870.4200  Carcinogenicity 

870.5100    Escherichia    coU   WP2    and    WP2uvrA    Reverse 
Mutation  Assays 

870.5300  Detection  of  Gene  Mutations  in  Somatic  Celts  in 

CuMure 
870.5385  In  vivo  lytammaKan  Cytogenetics  Tests:  Bone  Marrow 

Chromosomal  Analysis 


TSCA  test  guidelines  cross-referenced  in  the  amended  HAPs 
test  njle  proposal  (40  CFR) 


799.9539  TSCA  mammalian   erythrocyte  micronucleus  test 
(derived  from  OECD  474)' 

799.9620  TSCA  neurotoxicity  screening  battery 

799.9780  TSCA  immunotoxicity 


See  explanation  of  derivation  in  Unit  II.B.  of  this  preamble. 


OPPTS  draft  harmonized  test  guidelines  cross-referenced  In 
the  original  HAPs  test  rule  proposal 


870.5395  In  vivo  Mammalian  Cytogenetics  Tests:  Erythrocvte 
Micmudeus  Assay 

870.6200  Neurotoxicity  Screening  Battery 

870.7800  Immunotoxicity 


A  revised  §  799.5053  "Chemical 
testing  requirements  for  hazardous  air 
pollutants."  based  on  the  use  of  the 
TSCA  test  guidelines  for  HAPs  chemical 
testing,  is  included  as  part  of  this 
amended  proposal. 

The  eleven  TSCA  test  guidelines 
described  in  Table  1  of  this  preamble 
are  included  in  the  record  for  this 
rulemaking.  The  Federal  Register  notice 
containing  the  TSCA  test  guidelines  is 
available  electronically  from  the  EPA's 
World  Wide  Web  site,  http:// 
www.epa.gov/fedrg8tr/,  under  the 
heading:  "Rules  and  Relations;"  by 
internet  e-mail: 

guideline8depamail.epa.gov;  by  mail; 
or.  from  the  TSCA  Non-Confidential 
Information  Center,  Rm.  NE-B607.  401 
M  St..  SW..  Washington.  DC  20460. 

EPA  is  soliciting  comments  on  the 
eleven  TSCA  test  guidelines  to  be 
incorporated  in  enforceable  test 
standards  under  this  amended  HAPs 
proposal.  To  be  considered  in  this 
rulemaking,  comments  must  be 
submitted  in  the  manner  specified  in 
the  "ADDRESSES"  section  at  the 
beginning  of  this  document. 

in.  Changes  and  Clarifications 

In  addition  to  cross-referencing  the 
TSCA  test  guidelines,  this  amended 
HAPs  proposal  is  making  other  changes 
and  clarifications  to  the  original  HAPs 
proposal,  which  are  set  forth  as  follows: 

A.  Phenol— Removal  of  Tetting 
Requirements 

The  original  HAPs  proposal  included 
testing  requirements  for  phenol  (CAS 
No.  108-95-2).  On  January  17, 1997, 
EPA  published  a  document  (62  FR  2607) 
which  announced  a  testing  consent 
order  (Order)  under  TSCA  section  4  that 
incorporated  an  ECA  concluded 
between  EPA  and  fourteen  specified 
companies.  In  the  EGA,  the  companies 
agreed  to  perform  certain  health  efflBcts 
tests  on  phenol.  In  addition,  the  January 
17  document  included  a  direct  final  nde 
which  added  phenol  to  the  list  of 
chemical  substances  in  40  CFR  799.5000 
that  are  subject  to  testing  consent  orders 
and  hence  subject  to  export  notification 


requirements  under  TSCA  section  12(b). 
EPA  received  adverse  comment  with 
respect  to  making  entities  that  are  not 
signatory  to  the  ECA  subject  to  export 
notification  requirements  for  phenol. 
Because  of  those  adverse  comments,  on 
May  23, 1997  (62  FR  28368).  EPA 
removed  the  export  notification  rule. 
EPA  did  not  withdraw  the  Order  or  the 
ECA,  and  signatories  to  the  ECA  remain 
subject  to  export  notification 
requirements.  EPA  intends  to  propose  a 
phenol  export  notification  rule  at  a 
future  time.  Because  EPA  anticipates 
receiving  the  necessary  test  data  on 
phenol  pursuant  to  the  ECA  and  Order. 
EPA  is  amending  the  proposed  HAPs 
test  rule  to  remove  all  phenol  testing 
requirements. 

The  documents  entitled:  "Economic 
Assessment  for  the  Amended  Proposed 
TSCA  Section  4(a)  Test  Rule  for  21 
Hazardous  Air  Pollutants."  discussed  in 
Units  VI.A.  and  VI.D.  of  this  prBamble, 
and  "Additional  Information  on  Small 
Entity  Impacts  of  the  Amended 
Proposed  TSCA  Section  4(a)  Test  Rule 
for  21  Hazardous  Air  Pollutants," 
discussed  in  Unit  VI.C.  of  this  preamble, 
have  not  yet  been  modified  to  reflect  the 
reductions  in  impact  and  burden 
associated  with  the  deletion  of  phenol 
testing,  but  will  be  so  modified  by  the 
time  the  final  rule  is  promulgated. 

Unit  VI.  of  this  preamble  contains 
data  from  the  above  economic 
assessment  with  all  references  to  phenol 
removed.  Similarly,  Table  1  in 
§  799.5053,  which  sets  forth  the  testing 
required  for  the  chemicals  in  the 
proposed  HAPs  test  rule,  as  amended, 
does  not  include  phenol. 

B.  Export  Notification  Requirement 
In  the  original  HAPs  proposal.  EPA 
did  not  state  that  export  notification 
under  TSCA  section  12(b),  15  U.S.C. 
2611(b),  would  be  required  for  the  HAPs 
chemicals  in  the  final  r\ile.  Section  12(b) 
of  TSCA  requires  all  persons  who  export 
or  intend  to  export  a  chmnical  subst&nce 
or  mixture  for  which  the  submission  of 
data  is  required  under  TSCA  section  4 
to  notify  EPA  of  this  export  or  intent  to 
export  Regulations  interpreting  the 


requirements  of  TSCA  section  12(b) 
appear  at  40  CFR  part  707.  subpart  D. 
In  brief,  as  of  the  effective  date  of  the 
HAPs  test  rule,  an  exporter  of  any 
subject  HAP  chemical  would  be 
required  to  report  to  EPA  the  first  export 
or  intended  export  of  the  chemical  to 
each  foreign  country  of  export  EPA 
would  then  notify  the  foreign 
government  about  the  HAPs  test  rule  as 
it  relates  to  that  chemical. 

Accordingly.  EPA  is  amending  the 
original  proposed  HAPs  test  rule  to 
require  export  notification  for  all  the 
chemicals  for  which  testing  would  be 
required  under  the  amended  HAPs 
proposal,  and  has  changed  §  799.5053 
accordingly. 

C.  Persons  Required  to  Test 

1.  General.  In  the  original  HAPs 
proposal,  EPA  indicated  that  persons 
who  manufacture  HAP  chemicals 
included  in  the  proposed  rule  as 
byproducts,  as  defined  in  40  CFR 
791.3(c),  would  be  subject  to  the 
requirements  set  forth  in  the  proposed 
rule.  In  addition,  EPA  proposed  to 
exempt  those  manufecturus  and 
processors  that  produce  the  HAP 
chemicals  included  in  the  proposed  rule 
only  as  an  impurity,  as  defined  in  40 
CFR  790.3,  because  it  would  be  difficult 
and  prohibitively  expensive  for  EPA, 
manu&cturers,  and  processors  to 
identify  with  complete  assurance  all 
chemical  substances  that  contain  the 
HAP  chemicals  included  in  the 
proposed  rule  solely  as  an  impurity  and 
EPA  would  find  it  difficult  to  apply 
both  the  exemption  and  reimbursement 
processes  to  those  who  manufactiue 
and/or  process  these  HAP  chemicals 
solely  as  an  impurity.  Furthermore,  the 
Agency  indicated  that  EPA's  data 
reimbursement  regulations  established 
under  TSCA  section  4(c)  (40  CFR  part 
791)  state  that  those  persons  who 
manufecture  or  process  chemical 
substances  as  impurities  are  not  subject 
to  test  requirements  unless  a  particular 
test  rule  specifically  states  otherwise  (40 
CFR  791.48(b))  and  that  EPA  found  no 
basis  to  propose  such  a  requirement  for 
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the  original  HAPs  propoMl  (61  FR 
33178.33189.33190). 

EPA  has  received  inquiries  from 
industry  seeking  clarification  of  the 
distinction  between  byproduct  and 
impurity  in  a  variety  of  contexts  in  the 
manufocture  of  products  and  in  the 
course  of  chemical  processing  (see 
document  numbers  3.  8.  9. 10. 11. 12. 
and  14  referenced  in  Unit  V.I.  of  this 
preamble).  EPA's  review  has  reveeled 
that  certain  HAP  chemicals  included  in 
this  amended  HAPs  proposal  are 
manufactured  or  processed  as 
byproducts  or  impurities  in  quantities 
large  enough  that  they  can  be  identified 
in  databases  available  to  the  Agency 
(Chemical  Update  System  (CUS),  Toxic 
Release  Inventory  (TRI).  Aerometric 
Information  Retrieval  System  Facility 
Subsystem  (AFS)).  Certain  owners  and 
operators  of  facilities  that  have,  during 
the  latest  year  prior  to  the  publication 
of  the  final  HAPs  rule  in  the  Federal 
Register,  manubctured  (including 
imported)  or  processed  HAP  chemicals 
included  in  this  amended  proposal  in 
amounts  equal  to  or  greater  than  25.000 
lb  are  required  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-To-Know  Act  (EPCRA),  42  U.S.C. 
11023.  to  report  the  TRI  releases  of  these 
substances  and.  accordingly,  know  or 
should  know  whether  they  are 
manufacturing  or  processing  these  HAP 
chemicals.  (EPCRA  section  313  also 
requires  reporting  by  facilities  that  use 
10,000  lb  or  more  of  a  listed  toxic 
chemical  during  a  calendar  year).  The 
toxic  chemicals  release  reporting 
regulations  promulgated  pursuant  to 
EPCRA  section  313  additionally  provide 
a  de  minimis  exemption  for  chemicals 
otherwise  subject  to  TRI  requirements 
when  the  chemicals  are  present  in 
mixtures  in  concentrations  of  less  than 
one  percent  by  weight  (or  0.1%  for 
carcinogens)  (40  CFR  372.38(a)). 
Because  chemical  manufacturers  and 
processors  are  among  the  persons 
required  to  report  to  TRI,  manufacturers 
and  processors  generally  should  know 
the  composition  of  chemicals  that  they 
manufacture  or  process  at  least  at  or 
above  one  percent  by  weight  of 
composition. 

By  this  amendment,  EPA  is  proposing 
to  modify  criteria  to  determine  when 
persons  subject  to  the  HAPs  test  rule 
must  comply  with  the  rule.  The  original 
HAPs  proposal  did  not  provide  a 
volume  cutoff  beyond  the  provisions  of 
40  CFR  790.42(a)  for  manufacturers  and 
processors  as  a  means  for  determining 
when  certain  classes  of  persons  would 
be  required  to  comply  with  the  rule. 
(The  regulations  cited  above  provide 
that,  while  legally  subject  to  a  test  rule, 
processOBS,  persons  wbo  manufacture 


less  than  500  kg  (1.100  lb)  of  the 
chemical  annually,  and  persons  who 
manufacture  small  quantities  of  the 
chemical  solely  for  research  and 
development,  are  not  reauired  to 
comply  with  the  rule  unless  directed  to 
do  so  by  EPA  in  a  subsequent  notice  if 
no  manufacturer  has  submitted  a  notice 
of  its  intent  to  conduct  testing.)  Under 
the  original  HAPs  proposal,  all  other 
manufacturers  were  required  to  comply 
with  the  rule  when  promulgated 
("initially  comply"). 

The  criteria  proposed  in  this  amended 
proposed  rule  provide  an  equitable 
meaiu  for  determining  which  entities 
would  be  initially  and  secondarily 
responsible  for  testing  HAPs  chemicals: 
testing  would  be  conducted  primarily 
by  persons  owning  facilities  at  whicb 
large  volumes  of  HAPs  chemicals  are 
manufactured,  while  persons  owning 
facilities  at  which  smaller  volumes  of 
HAPs  chemicals  are  manufactured 
would  only  be  required  to  comply  with 
the  rule  if  no  manufacturer  submits  a 
notice  of  its  intent  to  conduct  testing. 

It  is  reasonable  to  expect  that  persons 
who  manufacture  or  process  chemicals 
containing  HAPs  should  know  the 
composition  of  the  chemicals  they 
manufacture  or  process  at  or  above  one 
percent  by  weight,  and  should  know  if 
they  manufacture  or  process  25.000  lb 
or  more  of  a  chemical  per  year  at  any 
facility.  Accordingly,  EPA  is  amending 
the  proposal  to  specify  those  who  must 
initially  comply  with  the  HAPs  rule:  (1) 
any  person  who  during  the  last 
complete  corporate  fiscal  year  prior  to 
the  publication  of  the  final  rule  in  the 
Federal  Register,  manufactured 
(including  imported)  at  a  particular 
facility  any  of  the  HAP  chemicals 
included  in  this  amended  HAPs 
proposal  in  an  amount  equal  to  or  in 
excess  of  25.000  lb  (regardless  of  the 
form  of  the  HAP  chemical,  i.e..  as  a 
Qass  1  substance,  as  a  component  of  a 
mixture,  as  a  byproduct,  as  an  impurity, 
as  a  component  of  a  Class  2  substance, 
or  as  an  isolated  intermediate),  and  (2) 
any  person  who  during  the  last 
complete  corporate  fiscal  year  prior  to 
the  publication  of  the  final  rule, 
manufactured  (including  imported)  at  a 
particular  facility  any  of  the  HAP 
chemicals  as  a  component  of  a  chemical 
substance  or  mixture  that  comprises  one 
percent  or  more  by  weight  of  the 
chemical  substance  or  mixture,  as  long 
as  the  amount  of  the  HAP  chemical  is 
equal  to  or  in  excess  of  25.000  lb.  EPA 
is  proposing  to  amend  the  "Persons 
required  to  submit  study  plans,  conduct 
tests  and  submit  data"  text  of  §  799.5053 
to  reflect  this  change.  ("Naturally 
occurring  substances,"  as  described  at 
40  CFR  710.4(b),  and  nonisolated 


intermediates,  as  defined  at  40  CFR 
704.3.  are  not  to  be  considered  in 
determining  whether  a  person  is 
responsible  for  HAP  chemical  testing.) 
If.  during  the  last  complete  corporte 
fiscal  year  prior  to  the  publication  of  the 
final  rule  in  the  Federal  Register,  a 
person  manufactured  25,000  lb  or  more 
of  a  HAP  chemical,  as  such,  or  in 
another  substance  or  mixture  at  a 
concentration  of  one  percent  or  more  (as 
long  as  the  amount  of  the  HAP  chemical 
is  equal  to  or  in  excess  of  25,000  lb), 
that  person  would  be  required  to 
comply  initially  with  the  rule. 

This  approach  is  consistent  with  the 
policy  of  the  United  States,  expressed 
by  Congress  in  section  2(b)(1)  of  TSCA, 
15  U.S.C  2601(b)(1).  that  development 
of  data  regarding  the  effect  of  chemical 
substances  and  mixtures  on  human 
health  and  the  environment  should  be 
the  responsibility  of  those  who 
manufacture  and  process  such 
chemicals.  The  following  examples  ara 
provided  to  guide  companies  in 
determining  whether  they  are  subject  to 
the  proposal  HAPs  test  rule,  as 
amended: 

a.  Class  1  and  Class  2  substances. 
Under  the  amended  HAPs  proposal, 
testing  would  be  required  for  HAP 
chemicals  included  in  the  proposed  rule 
that  are  manufactured  (including 
imported)  or  processed  in  the  form  of  a 
Class  1  substance  or  as  a  component  of 
a  Class  2  substance.  A  Class  1  substance 
is  a  chemical  substance  with  a 
composition  that  can  be  represented  by 
a  specific,  complete  chemical 'structure 
diagram.  Examples  of  Class  1  substances 
are  1.1.2-trichloroethane.  l.l'-biphenyl 
and  hydrochloric  acid.  A  Class  2 
substance  is  a  complex  combination  of 
substances  that  cannot  be  represented 
by  a  specific,  complete  chemical 
structure  diagram.  Examples  of  Class  2 
substances  are  light  paraffinic  distillates 
(petroleum],  brominated  soybean  oil. 
and  propoxylated  tall  oil.  Class  1  and 
Class  2  substances  that  are  in  U.S. 
commerce  are  listed  on  the  TSCA 
chemical  substance  inventory  and  have 
Chemical  Abstracts  Service  (CAS) 
numbers.  See  40  CFR  720.45(a)(l)(i)  for 
the  distinction  between  Class  1 
substances  and  Class  2  substances. 

Example  1:  Producer — Class  2  Substance 
Containing  a  HAP  Chemical 

Company  Z  produces  chemical  substance 
E.  Chemical  substance  E  has  a  Chemical 
Abstract  Service  (CAS)  number,  includes 
several  different  chemical  species,  and 
cannot  be  represented  by  a  (pacific,  complete 
chemical  structure  diagram.  Le..  it  is  a  Class 
2  substance.  Chemical  sutMtance  E  appears 
on  the  TSCA  Chemical  Substance  Inventory 
and  was  reported  as  a  Class  2  substance.  The 
composition  of  chemical  substance  E 


Federal  Register  /  Vol.  62.  No,  247  /  Wednesday.  December  24.  1997  /  Proposed  Rules       67471 


includes  chemical  B  (which  is  a  HAP 
chemical  tliat  is  included  in  the  amended 
HAPs  proposal)  that  was  produced  in  the 
manufacture  of  chemical  substance  E. 
Chemical  B  is  normally  present  in 
concentrations  that  range  from  1  to  S  percent 
by  weight  of  chemical  substance  E. 

Company  Status:  EPA  considers  Company 
Z  to  be  a  producer  of  HAP  chemical  B. 
brespactive  of  whether  it  intended  HAP 
dismical  B  to  be  an  integral  part  of  chemical 
substance  E,  Company  Z  is  a  producer  of 
HAP  chemical  B,  if  the  amount  of  HAP 
chemical  B  produced  at  a  concentration  of 
one  pefcmt  or  greater  at  any  facility  during 
the  company's  last  complete  corporate  fiscal 
year  wen  more  than  25.000  lb,  Company  Z 
would  be  requited  to  comply  initially  with 
the  tula. 

Example  2:  Pmcesaoi^-Clats  2  Substance 
Containing  a  HAP  Chemical 

Company  Z.  which  produces  fhiwntril 
substance  E  as  discussed  in  Example  1,  also 
applies  chemical  separation  techniques  on 
chemical  substance  E  (a  Class  2  substance 
that  contains  HAP  chemical  B)  to  produce 
chemical  substances  F  and  G.  The  separation 
proceeds  without  chemical  reaction  and  no 
additional  amount  of  HAP  chemical  B  is 
produced.  Chemical  substance  F.  a  Class  2 
substance,  contains  some  of  the  HAP 
chemical  B  that  was  a  component  of 
chemical  substance  E  in  concentrations  that 
exceed  one  percent  by  weight.  Chemical 
substance  F  has  no  separate  commercial 
purpose  and  is  disposed  of  as  waste. 
Chemical  substance  C,  a  Class  1  substance, 
also  contains  some  HAP  chemical  B  in 
concentrations  that  exceed  one  percent  by 
«raightofG. 

Company  Status:  Company  Z  is  considered 
to  be  a  processor  of  HAP  chemical  B  with 
respect  to  the  production  of  chemical 
substamx  F,  a  byproduct,  and  r.ht>mira| 
substance  G.  a  commercial  product 
However,  Company  Z  remains  responsible 
for  producing  HAP  chemical  B  beoiuse  of  iu 
original  production  of  chemical  subatance  E 
(see  Example  1  above).  Therefore,  as  a 
manufacturer  and  processor  of  HAP  chemical 
B.  Company  Z  would  be  required  to  comply 
initially  with  the  amended  HAPs  test  rule 
proposal  if  the  total  amount  of  the  HAP 
chemical  B  component  %rare  25.000  lb  or 
more  at  any  facility  during  the  company's 
last  complete  corporate  fiscal  year  after  the 
publication  of  the  rule.  If  another  company 
had  purchased  chemical  substance  E  from 
Company  Z  and  had  performed  a  similar 
separation  process  resulting  in  the 
production  of  chemical  substances  F  and  G. 
both  of  which  contain  HAP  chemical  B  as  an 
unintentionally  present  component,  the 
purchaser  would  be  considered  only  to  be  a 
processor  of  HAP  chemical  B  as  an  impurity 
and.  therefore,  as  a  processor,  must  comply 
with  the  requirements  of  the  rule  only  if 
directed  to  do  so  by  EPA  in  a  subsequent 
Federal  Register  notice  because  no 
manufacturer  has  submitted  a  notice  of  its 
intent  to  conduct  testing.  (Note  that  HAP 
chemical  B  was  present  in  chemical 
substances  F  and  G  at  greater  than  one 
percent  concentration).  Additional 


information  regarding  the  status  of  processors 
is  provided  in  this  Unit  of  the  preamble. 

b.  HAPs  present  as  part  of  mixtures. 
Under  the  amended  HAPs  proposal, 
testing  would  be  required  for  HAP 
chemicals  included  in  the  proposed  rule 
that  are  manufactured  (includhig 
imported)  or  processed  as  part  of  a 
mixture,  as  that  term  is  defined  by 
TSCA  section  3(8).  For  example,  a 
combination  of  substances  that  is 
manufactured  as  a  result  of  a  chemical 
reaction,  but  that  could  have  been 
prepared  without  chemical  reaction,  fa 
considered  a  mixture  imder  TSCA 
section  3(8).  If  a  HAP  chemical  is 
produced  as  a  result  of  this  chemical 
reaction,  the  person  who  manufactured 
the  mixture  hiss  also  manufactured  the 
HAP  chemical.  A  person  who  produced 
the  same  mixture  but  without  chemical 
reaction  would  be  considered  to  be  a 
HAP  processor. 

Example  3:  Manufacturers  ofMixturea 

Two  companies.  Company  Y  and  Company 
Z.  produce  mixtures  as  commercial  products 
that  have  the  same  composition  and  tliat 
contain  HAP  chemical  B  in  concentrations 
that  exceed  one  percent  by  weight  of  the 
mixture.  Company  Y  purchases  the 
components  of  the  mixture  and  combines 
them  without  a  chemical  reaction  occurring. 
Company  Z  creates  the  mixture  l^  reacting 
chemicals.  During  the  chemical  rsactfon  HAP 
chemical  B  is  formed. 


Company  Status:  Company  Z  has 
manufactured  HAP  chemical  B  and  would  be 
required  to  comply  initially  with  the 
amended  HAPs  proposal  if  the  total  amount 
of  chemical  B  manufactured  is  25.000  lb  or 
more  at  any  facility  during  the  company's 
last  complete  corporate  fiscal  year  prior  to 
the  publication  of  the  test  rule.  Company  Y 
is  a  processor  of  HAP  chemical  B  and. 
therefore,  must  comply  with  the 
requirements  of  the  rule  only  if  directed  to 
do  so  by  EPA  in  a  subsequent  Federal 
Kagiater  notice  because  no  manufacturer  hat 
submitted  a  notice  of  its  intent  to  conduct 
testing. 

c.  Isolated  intermediates.  Under  the 
amended  HAPs  proposal,  testing  would 
be  required  for  HAP  chemicals  included 
in  the  proposed  rule  that  are 
manufactured  (including  imported)  or 
processed  in  the  form  of  isolated 
intermediates.  HAP  chemicals  produced 
in  the  form  of  non-isolated 
intermediates  (as  defined  at  40  CFR 
704.3)  are  not  subject  to  the  amended 
HAPs  proposal. 

Example  4:  Producer— Non-isolated  and 
Isolated  Intermediates 

A  company  produces  but  does  not  isolate 
chemical  substance  H,  a  Class  2  substance 
that  contains  HAP  chemical  B  in 
concentrations  that  exceed  one  percent  by 
weight  Immediately  following  this 
production  in  a  continuous  flow  process, 
chemical  substance  H  is  reacted  with  other 


chemicals  to  form  chamical  substance  I, 
which  the  company  isolates,  pack^es  and 
distributes  in  commerce.  Chemical  substance 
I  does  not  contain  any  HAP  chemical  har^n^ 
chemical  B  in  chemical  substance  H 
completely  reacts  in  the  formation  of 
chemical  substance  L 

CtMnponvStohis:  Chemical  substance  H  is 
a  "non-isoUted  intetmedfate."  defined  at  40 
CFR  704.3.  Although  HAP  chemical  B  U 
formed  as  part  of  (^mical  substance  H. 
chemical  B  is  reacted  eiUiiely  in  the 
continuous  flow  process.  Therefore,  the 
company  would  not  be  subject  to  the 
requirements  of  tiie  amended  HAPs  proposal 
because  the  final  product,  chemical 
substance  I.  does  not  contain  HAP  rhi.Tqir«| 
B. 

If  Class  2  chemical  substance  H  had  been 
removed  from  the  reaction  vessel,  stored,  and 
reacted  Uter  to  form  chemical  substance  I. 
chemical  substance  H  would  have  been  an 
isofated  intermediate  that  contained  HAP 
chemical  B.  In  this  case,  the  company  ivould 
be  required  to  comply  initially  with  the 
amended  HAPs  proposal,  if  the  amount  of 
HAP  chemical  B  that  is  manufactured  durii^ 
the  company's  last  complete  corporate  fiscal 
year  prior  to  the  publication  of  the  rule  in  the 
Federal  Ragistar  were  254NM  lb  or  m<»e  at 
any  facility,  due  to  the  company's  production 
of  a  HAP  chemical  as  part  of  an  isolated 
intermediate. 

2.  Processors.  The  Agency  has 
proposed  findings  under  TSCA  sections 
4(a)(1)(A)  and  4(a)(1)(B)  for  the 
manufacturing  and  processing  of  the 
chemicals  contained  in  the  proposed 
HAPs  test  rule.  See  Supporting 
Documentation  3(a).  (b)  and  (c)  and 
References  11, 12  and  16  as  cited  in 
Unit  IILC.  "Review  of  Date  and 
Selection  of  HAPs"  and  Unit  V. 
"Findings"  of  the  original  HAPs  test 
rule  proposal  (61  FR  33178.  3384. 
33185, 33190).  The  tenns  "process"  and 
"processor"  are  defined  at  TSCA 
sections  3(10)  and  3(11),  respectively 
Accordingly,  in  the  preamole  to  the 
original  HAPs  proposal  (61  FR  33178. 
33189).  EPA  stated  that  persons  who 
manufacture  (including  import)  or 
process,  or  intend  to  manufacture  or 
process,  any  of  the  HAPs  chemicals 
would  be  subject  to  the  testing 
requirements  in  the  rule.  The  preamble 
also  explained  that  manufacturers 
would  be  required  to  submit  letters  of 
intent  to  conduct  testing  or  exemption 
applications  under  40  CFR  790.45. 
However,  under  40  CFR  790.42. 
processors,  small-quantity 
manufacturers,  and  manufacturers  of 
small  qiiantities  solely  for  research  and 
development  purposes  would  not  be 
required  to  submit  letters  of  intent  or 
exemption  applications  unless  directed 
to  do  so  in  a  subsequent  notice  as 
described  in  40  CFR  790.48(b). 

The  text  of  §  799.5053  in  the  original 
HAPs  test  rule  proposal  did  not  include 
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processors  in  the  class  of  persons 
required  to  submit  study  plans,  conduct 
tests,  and  submit  data.  The  text  of 
§  799.5053.  however,  did  reference  the 
ttcH  that  processors  (and  small-quantity 
OMDufacturers  and  manufacturers  of 
small  quantities  solely  for  research  and 
development  purposes)  would  become 
subject  to  these  requirements  only  after 
notification  in  the  Federal  Register  that 
no  manufacturer  had  notified  EPA  of  its 
intent  to  conduct  testing. 

The  text  of  §  799.5053  of  this 
amended  HAPs  proposal  makes  it  clear 
that  while  processors  would  be 
included  in  the  class  of  persons  subject 
to  the  rule,  processors,  small  quantity 
manufacturers,  manufacturers  of  small 
quantities  of  HAP  chemicals  solely  for 
research  and  development  purposes  and 
persons  who,  at  any  facility, 
manufacture  a  HAP  chemical  subject  to 
this  rule  in  an  amount  less  than  25,000 
lb  or  as  a  component  of  a  chemical 
substance  or  mixture  and  comprises  less 
than  one  percent  by  weight  of  the 
chemical  substance  or  mixture  (as  long 
as  the  amount  of  the  HAP  chemical  is 
equal  to  or  in  excess  of  25,000  lb)  would 
need  to  comply  with  the  requirements 
to  submit  study  plans,  conduct  tests, 
and  submit  data  only  if  no  manufacturer 
submits  a  notice  of  its  intent  to  conduct 
testing  and  if  these  persons  are  directed 
to  do  so  in  a  subsequent  notice 
published  in  the  Federal  Keybter. 

3.  Carbonyl  sulfide.  The  original 
HAPs  proposal  identified  carbonyl 
sulfide  as  the  first  chemical  substance  to 
be  subject  to  a  TSCA  section  4  test  rule 
that  is  produced  almost  exclusively  as  a 
byproduct  (61  PR  33178.  33190).  In  the 
original  HAPs  proposal,  EPA  noted  that 
persons  who  manufacture  the  subject 
HAPs  chemicals,  including  carbonyl 
sulfide,  as  byproducts,  as  defined  in  40 
CFR  791.3(c).  would  be  subject  to  the 
testing  requirements  set  forth  in  the 
proposed  rule.  EPA  also  indicated  that 
all  persons  reporting  the  release  of 
carbonyl  sulfide  to  the  TRI  pursuant  to 
section  313  of  EPC31A  would  be 
considered  to  be  manufacturers  of 
carbonyl  sulfide  and  would  be  subject  to 
the  provisions  of  the  HAPs  test  rule. 

In  preparing  the  economic  analysis  for 
carbonyl  sulfide  for  the  amended  HAPs 
proposal,  EPA  utilized  information  firom 
1995  reports  to  both  the  TRI  and  AFS 
databases.  For  1995,  all  those  reporting 
release  information  to  the  TRI  and  AFS 
databases  on  carbonyl  sulfide  are 
manufacturers. 

The  Agency  is  hereby  clarifying  that 
all  persons  who  manufacture  carbonyl 
sulfide  would  be  subject  to  the  HAPs 
testing  requirements,  whether  or  not 
they  report  release  information  to  the 
TRI,  or  in  EPA's  AIRS  AFS  database.  As 


explained  in  Appendix  A  of  EPA's 
economic  assessment  and  the  additional 
information  document  on  small 
business  impacts  prepared  for  this 
assessment,  EPA  relied  on  information 
taken  from  the  TRI  and  AFS  databases 
to  identify  facilities  releasing  carbonyl 
sulfide  (see  Units  VI.A..  VI.C.  and  VI.D. 
of  this  preamble).  EPA  recognizes  that 
these  facilities  may  not  represent  the 
complete  universe  of  facilities  that 
produce  carbonyl  sulfide  and  that  the 
information  derived  from  these 
databases  is  not  exhaustive.  To  the 
extent  that  there  are  additional 
manufacturers  not  identified  in  the 
Agency's  economic  assessment,  the 
testing  burden  on  any  individual 
manufacturer  may  be  reduced. 

D.  Testing  Subject  to  GLP  Requirements 

In  this  amended  HAPs  proposal.  EPA 
is  clarifying  the  text  of  §  799.5053  to 
indicate  that  the  required  testing  under 
the  HAPs  test  rule  shall  be  carried  out 
following  TSCA  Good  Laboratory 
Practice  Standards  (40  CFR  part  792). 
The  text  of  §  799.5053  in  the  original 
HAPs  proposal  stated  that,  among  other 
things,  testing  should  be  conducted  as 
specified  in  40  CFR  part  792  (see  61  FR 
33178,  33197),  but  did  not  indicate  that 
GLPs  are  codified  at  40  CFR  part  792. 
The  text  of  §  799.5053  contained  in  this 
amended  HAPs  proposal  clarifies  this 
point. 

E.  Cmsols — Clarification  of  Test 
Substances 

EPA  is  clarifying  that  the  provision  of 
the  HAPs  test  rule  relating  to  cresols 
requires  separate  testing  of  each  cresol 
isomer  (i.e.,  ortTio- isomer  (CAS  No.  95- 
48-7),  meto-isomer  (CAS  No.  108-39-4), 
and  para-isomer  (CAS  No.  106—44-5)), 
as  indicated  in  Table  1  in  §  799.5053  in 
both  the  original  HAPs  proposal  and 
this  amendml  HAPs  proposal.  Therefore, 
each  cresol  isomer  is  subject  to  acute 
toxicity,  subchronic  toxicity, 
neurotoxicity,  and  inununotoxicity 
testing  (61  FR  33178,  33198). 
Documentation  supporting  the  findings 
for  each  cresol  isomer,  and  all  other 
subject  HAPs  chemicals,  was  previously 
described  in  Unit  in.  C.  "Review  of  Data 
and  Selection  of  HAPs"  and  Unit  V. 
"Findings"  of  the  original  HAPs 
proposal  (61  FR  33178.  33184,  33185, 
33190).  See  Unit  X.  A.  "Supporting 
Documentation,"  Items  (3)(a),  (b).  and  (c 
)  and  Unit  X.  B.  "References,"  Items 
(11),  (12),  and  (16)  of  the  original  HAPs 
proposal  (see  61  FR  33178,  33195). 
Testing  of  cresols  in  particular  is 
discussed  at  Unit  III.  D.  "Previous  TSCA 
Testing  Actions  Affecting  These 
Chemical  Substances"  and  Unit  IV.  B. 
"Test  Substance"  of  the  original  HAPs 


proposal  (61  FR  33178,  33185,  33186). 
See  Unit  X.  A.  "Supporting 
Documentation"  of  the  original  HAPs 
proposal.  Items  (l)(g)  and  (j)  (61  FR 
33178,  33194).  It  should  be  noted  that 
the  data  for  cresols  summarized  in  the 
table  entitled  "TSCA  Section  4  (a) 
Statutory  Findings"  (61  FR  33178. 
33191)  are  based  on  the  mixture  of  all 
three  cresol  isomers.  As  previously 
stated  (61  FR  33178.  33186),  EPA 
believes  that  it  would  be  very 
burdensome  to  test  every  possible 
variation  of  the  cresol  mixture  and  is 
therefore  proposing  to  test  each  isomer. 
This  approach  follows  that  taken  in  the 
final  test  rule  for  cresols  (51  FR  15771. 
15776,  April  28, 1986). 

Tsble  1  in  §  799.5053,  which  sets 
forth  the  testing  required  for  the 
chemicals  in  the  proposed  HAPs  test 
rule,  as  amended,  has  been  changed  to 
clarify  that  testixig  is  required  for  each 
cresol  isomer. 

F.  Use  of  Acute  and  Non- Acute  Data  in 
Residual  Risk  Detenninations 

EPA  is  correcting  an  error  in  the 
preamble  to  the  original  HAPs  proposal. 
In  Unit  n.  "Uses  of  Data"  (61  FR  33178. 
33179  (third  column)),  the  Agency 
indicated  that  non-acute  data  will  be 
used  by  EPA  to  meet  its  statutory 
obligation  under  section  112(0  of  the 
aean  Air  Act  (CAA),  42  U.S.C  7412(0. 
to  assess  residual  risk  after  the 
imposition  of  technology-based 
emission  standards  (maximum 
achievable  control  technology  or  MACT 
standards)  required  by  CAA  section 
112(d),  42  U.S.C.  7412(d).  However,  as 
discussed  at  the  public  meeting  held  on 
the  proposed  HAPs  test  rule  on  October 
1. 1996,  the  Agency  intends  that  the 
residual  risk  determinations  imder  the 
Clean  Air  Act  be  based  on  both  acute 
and  non-acute  data.  See  pages  24  and  25 
of  the  official  transcript  of  the  Octolwr 
1,  1996  public  meeting  on  the  proposed 
test  rule,  included  as  part  of  this 
rulemaking  record. 

G.  Submission  of  Equivalence  Data 

In  Unit  V.  F.  "Persons  Required  To 
Test"  of  the  original  HAPs  proposal  (61 
FR  33178,  3318»-33190),  EPA  did  not 
indicate  that  those  who  file  exemption 
applicatioiu  would  not  be  required  to 
submit  equivalence  data,  although  this 
was  indicated  in  Unit  VII.B.  of  the 
original  HAPs  proposal.  EPA  is 
clarifying  that  the  Agency  is  not 
proposing  to  require  those  who  file 
exemption  applications  to  submit 
equivalence  data  as  a  condition  for 
exemption  from  the  testing  for  the 
chemical  substances  subject  to  the  HAPs 
test  rule. 


H.  Other  Changes  to  Regulatory  Text 

In  addition  to  the  changes  made  to  the 
text  and  table  in  §  799.5053  "Chemical 
testing  requirements  for  hazardous  air 
pollutants"  of  the  amended  HAPs 
proposal  that  are  set  forth  in  previous 
sections  of  Unit  IIL  of  this  preamble,  the 
following  changes  have  been  made: 

1.  EPA  has  changed  the  titles  of 
columns  2,  3,  and  4  in  Table  1  of 
§  799.5053  of  the  original  HAPs 
proposal  (61  FR  33178,  33197-33199) 
from:  "Chemical  substance/required 
testing,"  "OPPTS  harmonized 
guidelines,"  and  "Specific  requirements 
under  this  section"  to:  "Chemical  name/ 
types  of  testing,"  "Basic  testing 
requirements  (test  guideline),"  and 
"Changes  bom  guideline."  Ilie  Agency 
believes  that  this  change  of 
nomenclature  clarifies  the  meaning  of 
Table  1.  The  corresponding  description 
throughout  the  text  of  §  799.5053  has 
been  revised  to  incorporate  these 
changes. 

2.  In  the  original  HAPs  proposal  at 

S  799.5053,  EPA  indicated  Uiat  "£.  coli 
reverse  mutation"  and  "gene  mutation" 
tests  would  be  required  for  the  HAP 
chemical  carbonyl  sulfide.  The  tides  of 
these  tests  have  been  changed  in 
§  799.5053  of  the  amended  HAPs 
proposal  to  "Bacterial  reverse  mutation" 
and  "Mammalian  gene  mutation," 
respectively,  to  reflect  corresponding 
changes  in  the  titles  of  the  referenced 
guidelines. 

3.  In  the  original  HAPs  proposal  at 
§799.5053,  EPA  designated  paragraph 
(bXl)(ii)(C)  in  Table  1  to  indicate  an  oral 
route  of  exposure.  No  testing  via  an  oral 
route  of  exposure  was  required  in  Table 
1.  ConsequenUy,  paragraph  (b)(l)(ii)(C) 
has  been  changed.  In  the  amended 
HAPs  proposal,  this  paragraph  now 
indicates  a  vapor-phaae  route  of 
exposure  specifically  for  in  vitro 
cjrtogenetics  testing. 

4.  In  the  original  HAPs  proposal,  EPA 
did  not  indicate  the  route  of  exposure 
for  the  in  vitro  cytogenetics  testing  for 
the  HAP  chemical  carbonyl  sulfide  (61 
FR  33178,  33199).  EPA  is  indicating  in 
Table  1  of  §  799.5053  that  the  route  of 
exposure  for  the  Bacterial  reverse 
mutation  and  the  Mammalian  gene 
mutation  testing  would  be  vapor-phase 
as  indicated  in  paragraph  (b)(l)(ii)(C). 

5.  In  the  original  HAPs  proposal,  EPA 
omitted  additional  testing  requirements 
in  the  test  standard  for  acute  toxicity 
testing  for  chlorobenzene  in  Table  1  of 
§799.5053  (61  FR  33178.  33198). 
Revised  §  799.5053  corrects  Table  1  to 
include  the  additional  testing 
requiremenU  specified  in  paragraph 
(b)(2)  "Modifications  applicable  to  acute 
testing"  for  chlorobenzene. 


6.  Paragraph  (b)(5)  "Reproductive 
toxicity  and  fertility  study  test 
modifications"  of  §  799.5053  in  the 
original  HAPs  proposal  has  been  deleted 
since  it  contains  the  same  requirements 
as  paragraphs  (b)(l)(u)(A)  and 
(b)(l)(ii](B),  which  specify  that  the  rente 
of  exposure  would  be  either  vapor- 
phase  inhalation  or  inhalation  of 
aerosol. 

7.  In  the  original  HAPs  proposal,  the 
guideline  for  developmental  toxicity 
testing  (OPPTS  draft  870.3600)  cited  in 
Table  1  of  §  799.5053  (61  FR  33178, 
33197-33199)  would  have  required 
develoiAnental  testing  to  be  conducted 
using  inhalation  as  the  route  of 
exposure.  The  TSCA  prenatal 
developmental  toxicity  test  guideline 
(40  CFR  799.9370)  specified  for 
developmental  toxicity  testing  in  this 
amended  HAPs  proposal  does  not 
indicate  the  route  of  exposure  for 
testing.  Table  1  of  §  799.5053  has  been 
changed  to  include  specific  references 
to  the  route  of  exposure  for  each  HAP 
chemical  substance  for  t^iich 
developmental  toxicity  testing  is 
proposed  under  this  amended  HAPs 
proposal. 

8.  In  this  amended  HAPs  proposal, 
EPA  cites  the  TSCA  immunotoxicity  test 
piideline  (40  CFR  799.9760)  in  Table  1 
of  §  799.5053  (61  FR  33178.  33197- 
33199).  This  test  guideline  contains  four 
different  test  methods.  EPA  is  proposing 
that  immunotoxicity  testing  under  the 
HAPs  test  rule  include  only  the 
determination  of  antibody  response  to 
the  administration  of  sheep  reid  blood 
cell  antigen.  The  Agency  is  further 
proposing  that  either  the  antibody 
plaque-forming  cell  assay 
(§  799.9780(g)(l)(i))  or  the  EUSA 
immunoglobulin  quantifioition  assay 
(§  799.9780(g)(l)(ii))  shall  be  used  to 
meet  the  testing  requiremento.  The 
natural  killer  cell  assay 
(§  799.9780(g)(l)(iii))  and  the 
enumeration  of  splenic  or  peripheral 
blood  cells  (§  799.9780(g)(2))  are  not 
being  proposed  for  HAPs  testing. 
Accordingly,  §  799.5053(b)(4)  has  been 
changed  to  clarify  the  immunotoxicify 
testing  requirements  and  Table  1  of 
§  799.5053  includes  notations  to  so 
indicate. 

IV.  Status  of  Proposals  for 
Pharmacokinetics  Studies  and  Other 
Propesals  tor  Enfsrceable  Cansent 
Agreements  and  Ordere 

A.  Proposals  for  PK  Studies 

1.  EPA's  Invitation  for  Proposals 

In  the  original  HAPs  proposal,  EPA 
invited  proposals  for  pharmacokinetics 
studies  and  other  mechanistic  data  to 
support  route-to-route  extrapolation  of 


data  bom  existing  studies  for  the  subject 
HAPs  chemicals  (61  FR  33178,  33188, 
33189).  The  PK  stiidies  would  be  used 
to  inform  the  Agency  about  route-to- 
route  extrapolation  of  toxicity  data  from 
routes  other  than  inhalation  when  it  is 
scientifically  defensible  in  order  to 
empirically  derive  the  inhalation  risk. 
The  PK  proposals  cotild  form  the  basis 
for  negotiation  of  enforceable  consent 
agreements  (EGAs)  that  would  provide 
for  testing  in  lieu  of  some  or  all  of  the 
testa  proposed  in  the  HAPs  test  nde,  as 
amended. 

The  Agency  has  received  alternative 
testing  proposals  for  eight  HAPs 
chemicals.  These  proposals  are  as 
fallows: 

(1)  Diethanolamine  (CAS  No.  111-42- 
2).  submitted  by  the  Chemical 
Manufacturers  Association, 
Alkanolamines  Panel,  and  entiUed 
"Proposal  for  Pharmacokinetics  Studies 
of  Diethanolamine"  (November  25, 
1996). 

(2)  Ethylene  dichloride  (CAS  No.  107- 
06-2).  submitted  by  die  HAP  Task 
Force,  and  entitied  "Proposal  for 
Pharmacokinetics  Study  of  Ethylene 
Dichloride"  (November  22,  1996). 

(3)  Ethylene  glycol  (CAS  No.  107-21- 
1).  sulmitted  t^  the  rhpmic^) 
Manufacturers  Association,  Ethylene 
Gfycol  Panel,  and  entiUed  "Proposal  for 
Pharmacokinetic  Studies  of  Ethylene 
Glycol"  (November  5, 1996). 

14)  Hydrogen  fluoride  (CAS  No.  7664- 
39-3),  submitted  by  the  Chemical 
Manufacturers  Association,  Hydrogen 
Fluoride  Panel,  and  entiUed  "Proposal 
for  a  Physiologically-Based 
I%armacokinetic  (PBPK)  Model  for 
Hydrogen  Fluoride"  (Nov«nber  22, 
1996). 

(5)  Maleic  anhydride  (CAS  No.  108- 
31-6),  submitted  by  the  Chemical 
Manufacturers  Association,  Maleic 
Anhydride  Panel,  and  entitled 
"Developing  an  inhalation  Testing 
Program  for  Maleic  Anhydride" 
(November  8, 1996). 

(6)  Phthalic  anhydride  (CAS  No.  85- 
44-9),  submitted  by  the  Chemical 
Manufacturers  Association,  Phthalir 
Anhydride  Producers  Task  Group,  and 
entitled  "Testing  Proposal  of  the 
Chemical  Manufacturers  Association, 
Phthalic  Anhydride  Producers  Task 
Group  in  Response  to  EPA's  Proposed 
Rule  for  Phthalic  Anhydride" 
(November  22, 1996). 

(7)  1,2,4-Trichlorobenzene  (CAS  No. 
120-82-1),  submitted  by  the 
Chlorobenzene  Producers  Association 
(CPA),  and  entitied  "Proposal  to  Use  the 
Pharmacokinetics,  Physical,  and 
Chemical  Properties  of  1,2,4- 
Trichlorobenzene  to  Fill  Data  Gaps" 
(November  25.  1996). 
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(a)  1,1,2-Trichloroethane  (CAS  No. 
79-00-5),  submitted  by  the  HAP  Task 
Force,  and  entitled  "Proposal  for 
Phannacokinetics  Study  of  1.1.2- 
Trichloroethane"  (November  22,  1996). 

Copies  of  the  PK  proposals  and  the 
AflMlcy's  pieliminary  technical  analyses 
onmase  proposals  have  been  placed  in 
the  public  record  for  this  action 
(OPPTS-42187B.  FRL-4869-1). 

2.  The  Agency's  Evaluation  of  the 
Proposals 

The  following  provides  a  backgroimd 
to  EPA's  method  of  evaluating  the  PK 
proposals.  As  the  original  HAPs 
proposal  indicated  (61  FR  33178, 
33189).  EPA  used  the  Gerrity  and  Henry 
(1990)  decision  tree  as  an  element  in 
evaluating  the  PK  proposals  and  also 
used  mechanistic  data  in  determining 
the  appropriateness  of  route-to-route 
extrapolation  from  the  existing  data  base 
as  an  alternative  to  conducting  some  or 
all  of  the  testing  required  under  the 
proposed  HAPs  test  rule. 
Pharmacokinetics  and  mechanistic  data 
may  be  used  to  inform  the  Agency  about 
route-to-route  extrapolation  when  EPA 
determines  that  extrapolation  from 
existing  studies  may  provide  sufficient 
data  to  substitute  for  required  testing 
under  the  proposed  rule. 
Phannacokinetics  and  mechanistic  data 
alone  may  not  be  used  to  substitute  for 
proposed  required  testing  when  studies 
by  a  route  other  than  inhalation  do  not 
exist  or  are  deemed  by  EPA  to  be 
inadequate.  In  such  cases,  however, 
pharmacokinetics  and  mechanistic  data 
may  be  used  to  support  a  decision  that 
required  testing  could  be  conducted 
using  routes  other  than  inhalation  (see 
docimient  referenced  in  Unit  V.J.2.  of 
this  preamble). 

In  many  cases,  the  proposals  that  EPA 
received  went  beyond  PK  by  including 
alternate  testing  strategies  to  respond  to 
the  testing  identified  in  the  proposed 
HAPs  test  rule.  EPA's  evaluations  of 
these  proposals  identify  changes  or 
additions  that  provide  for  testing  of 
these  HAP  chemicals  as  an  alternative  to 
the  esting  contained  in  the  proposed 
HAPs  test  rule.  If  this  testing  is 
incorporated  into  ECAs,  and  if  the  data 
leeulttim  from  testing  under  the  ECAs 
aie  acceptable  to  the  Agency,  such 
testing  «irill  provide  an  alternative  to 
•ome  or  all  of  the  testing  proposed  for 
these  substances  in  the  HAPs  test  rule. 
If  testing  under  these  ECAs  does  not 
fulfill  the  Agency's  needs.  EPA  reserves 
the  right  to  meet  these  needs  through 
rulemaking. 

The  Agency  has  prepared  preliminary 
technical  analyses  of  each  PK  proposal 
(ethylene  dichloride,  hydrogen  fluoride, 
maleic  anhydride,  phthalic  anhydride. 


1^,4-trichlorobenzane,  ethylene  glycol, 
diethanolamine  and  1,1,2- 
trichloroethane)  and  sent  each  to  the 
appropriate  submitter.  EPA  notes  that, 
as  a  result  of  unexpected  complexities 
arising  in  the  review  of  the  PK  proposals 
and  contrary  to  the  statement  in  the 
preamble  to  the  proposed  HAPs  test 
rule,  the  Agency  has  not  been  able  to 
conclude  ECAs  relating  to  PK  studies 
within  12  months  of  the  date  of  the 
HAPs  test  rule  proposal.  EPA  expects  to 
make  further  progress  on  these  ECAs  in 
the  next  few  months. 

In  each  preliminary  technical 
response  to  a  submitter  of  a  PK  . 
proposal.  EPA  requested  the  submitter 
either  to  express  a  continued  interest  in 
pursuing  the  ECA  process  as  an  activity 
distinct  from  the  test  rule  process,  in 
light  of  the  Agency's  preliminary 
technical  analysis,  or  to  submit  a 
revised  proposal  which  takes  into 
consideration  the  Agency's  comments. 
Depending  on  each  submitter's 
response,  EPA  will  determine  whether 
or  not  to  proceed  with  the  ECA  process 
for  that  particular  PK  proposal. 

B.  Other  Proposals  for  ECAs 

EPA  has  received  a  proposal  to 
develop  a  non-PK-related  ECA  for  the 
HAP  chemical  methyl  isobulyl  ketone 
(CAS  No.  108-10-1).  This  proposal  was 
submitted  to  the  Agency  by  the    - 
Ch<>mical  Manufacturers  Association 
Ketones  Panel  on  December  11,  1996. 
and  is  entitled  "Alternative  Testing 
ProiHJsal  for  Methyl  Isobutyl  Ketone."  In 
addition,  the  EPA  has  received  a 
proposal  to  develop  an  ECA  for  the  HAP 
chemical  l.l'-biphenyl  (CAS  No.  92- 
52-4).  This  proposal  submitted  by  the 
Biphenyl  Workgroup  on  October  7, 
1997,  is  entitled  "Developing  a  Test 
Plan  for  Assessing  the  Potential  Risks  of 
Inhaled  Biphenyl."  EPA  has  agreed  to 
review  the  contents  of  these  proposals 
and  to  provide  comments  on  their 
technical  merit  and  relevance  to  the 
pr^osed  HAPs  testing  requirements. 

EPA  also  received  a  proposal  to  enter 
into  an  ECA  from  the  Chemical 
Manufacturers  Association  Cresols 
Panel  to  develop  an  alternative  to  the 
proposed  HAPs  testing  for  cresols.  The 
proposal  was  dated  April  9. 1997  and 
was  accompanied  by  a  document 
entitled  "Toxico  logical  Profile  for 
Cresols."  The  proposal  focused  on 
testing  for  only  the  o/tiio-cresol  isomer. 
Subsequent  telephone  conversations 
between  EPA  and  the  Panel 
representative  identified  that  the 
proposal  was  not  fully  developed  (see 
documents  referenced  in  Units  V.G.3. 
and  V.G.4.  of  this  preamble).  The 
proposal  was  later  withdrawn  by  the 
CMA  Cresols  Panel. 


EPA  is  hereby  inviting  the  submission 
of  proposals  for  ECAs  on  all  the  HAPs 
chemicals  for  which  ECA  proposals 
have  not  been  received,  but  not  for 
phenol  (see  Unit  III.A.  of  this  preamble). 
Such  proposals  must  dearly  describe 
the  rationale  for  proposing  an 
alternative  testing  program,  detail  the 
full  extent  of  the  testing  to  be  performed 
under  the  proposal,  and  describe  how 
the  proposed  testing  would  meet  the 
testing  requirements  contained  in  the 
proposed  HAPs  test  rule,  as  amended. 

ECA  proposals  to  provide  testing 
alternative  to  that  described  in  the 
proposed  HAPs  test  mle,  as  amended, 
should  be  labeled:  "ECA  Proposal  for 
(HAP  chemical  name)  to  Provide 
Alternative  Testing  to  Meet  HAPs  Rule 
Testing  Requirements,"  identified  by 
Docimient  Control  Number  (OPPTS- 
42187B:  FRL-5742-2),  and  sent  to  U.S. 
Environmental  Protection  Agency, 
Office  of  Pollution  Prevention  and 
Toxics,  Document  Control  Office  (7407). 
Room  G-099,  401  M  St.  SW., 
Washington,  DC  20460.  Proposals  for 
ECAs  must  be  received  no  later  than 
February  9.  1998.  EPA  will  also  seek  to 
complete  the  development  of  any  ECAs 
expeditiously,  and,  whenever  possible, 
will  work  to  complete  such  agreements 
within  12  months  irom  the  date  of  the 
Agency's  acceptance  of  the  proposal. 

EPA  will  review  the  submissions  and 
may  select  candidates  for  negotiation 
based  on  the  ability  of  the  proposal  to 
fulfill  the  data  requirements  that  are  set 
forth  in  this  amended  HAPs  proposal.  If 
the  Agency  decides  to  proceed  with  the 
ECA  process,  it  will  publish  a  notice  in 
the  Federal  Register  soliciting  persons 
interested  in  participating  in  or 
monitoring  negotiations  for  the 
development  of  ECAs  for  PK  studies  to 
notify  the  Agency  in  writing. 

C.  The  ECA  Negotiation  Process 

Under  its  regulations,  EPA  is  required 
to  provide  the  public  with  an 
opportunity  to  comment  on  and 
participate  in  the  development  of  ECAs. 
(The  procedures  for  ECA  negotiations 
are  described  at  40  CFR  790.22(b).) 
Under  the  ECA  process.  EPA  will 
publish  a  notice  in  the  Federal  Register 
soliciting  interested  parties  to 
participate  in  or  monitor  negotiations 
for  ECAs  on  those  HAPs  chemicals  for 
which  the  Agency  has  decided  to 
proceed.  The  notice  will  also  announce 
a  date  for  one  or  more  public  meetings 
to  negotiate  the  ECAs.  At  the  meetings 
to  negotiate  the  PK  ECAs.  EPA  may  raise 
issues,  based  on  the  Agency's  further 
review  of  the  PK  proposals,  that  differ 
from  those  contained  in  the  Agency's 
preliminary  technical  analyses.  If  ECAs 
are  successfully  concluded,  they  will  be 


incorporated  into  testing  consent  orders, 
by  which  means  they  become 
enforceable. 

It  is  important  that  all  submitters  of 
ECA  proposals — and  potential 
submitters — recognize  the  significance 
of  responding  to  the  request  for 
comments  on  the  proposed  HAPs  test 
rule,  as  amended.  The  submission  of  a 
proposal  to  develop  an  ECA  to  conduct 
testing  alternative  to  that  contained  in 
the  HAPs  test  rule  is  no  guarantee  that 
the  process  will  conclude  with  an 
agreement.  Comments  on  the  proposed 
HAPs  test  rule,  as  amended,  should  be 
submitted  as  an  activity  separate  frt>m 
the  ECA  process.  To  be  considered  in 
this  rulemaking,  comments  must  be 
submitted  in  the  maimer  specified  in 
the  "ADDRESSES"  section  at  the 
beginning  of  this  document 

V.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  including  the  public 
version,  which  does  not  include  any 
information  claimed  as  CBI,  has  been 
established  for  this  rulemaking  under 
document  control  niunber  (OPPTS- 
42187A:  FRL-4869-1).  This  docket  also 
includes  all  material  and  submissions 
filed  under  docket  number  OPPTS- 
42193  (FRI^5719-5),  the  record  for  the 
rulemaking  for  the  TSCA  test 
guidelines,  and  all  material  and 
submissions  filed  under  docket  number 
OPPTS-^2187B  (FRL-4869-1),  the 
record  for  the  receipt  of  proposals  for 
developing  ECAs  for  alternative  testing 
of  flAPs  chemicals.  This  record  contains 
the  basic  information  considered  by 
EPA  in  developing  this  proposed  rule, 
as  amended,  and  appropriate  Federal 
Register  notices.  The  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  is 
available  for  inspection  from  12  noon  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  401- M  St,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opptncicdepamail.epa.gov 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
document  control  number  (OPPTS- 
42187A;  FRL-4869-1).  Electronic 
conunents  on  this  proposed  rtile,  as 


amended,  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  v^l  be  placed  in  the 
public  record  for  this  rulemaking. 
Persons  submitting  information  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
acc(Htlance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  make  the 
information  available  to  the  public 
without  further  notice  to  the  submitter. 
No  CBI  should  be  submitted 
electronically. 

Electronic  Availability:  Internet: 
Electronic  copies  of  this  document  and 
various  support  documents  are  available 
from  the  EPA  Home  Page  at  the  Federal 
Register  -  Environmental  Dociiments 
enfry  for  this  document  under 
"Regulations"  (http://www.epa.gov/ 
fedi^tr/EPA-TOX/1997/).  Fax-On- 
Demand:  Using  a  fiaxphone  call  202- 
401-0527  and  select  item  4640  for  an 
index  of  available  material  and 
corre^ionding  item  numbers  related  to 
this  document 

In  addition  to  the  documents  listed  in 
Unit  X.  of  the  original  HAPs  proposal, 
the  record  includes  the  following 
documents  that  are  referenced  in  this 
amended  HAPs  proposal.  Note  that 
certain  doctiments  are  listed  in  both  the 
original  HAPs  proposal  and  the 
amended  HAPs  proposal. 

A.  Federal  Register  notices  pertaining 
to  this  amended  HAPs  proposal 
consisting  of: 

1.  "Toxic  Substances  Control  Act  Test 
Guidelines"  (50  FR  39252.  September 
27. 1985). 

2.  "Cresols;  Testing  Requirements" 
(51  FR  15771.  April  28,  1986). 

3.  "Small  Business  Size  Standards" 
(61  FR  3280,  January  31. 1996). 

4.  "Proposed  Testing  Guidelines; 
Notice  of  Availability  and  Request  for 
Comments"  (61  FR  31522.  June  20. 
1996). 

5.  "Proposed  Test  Rule  for  Hazardous 
Air  Pollutants;  Proposed  Rule"  (61  FR 
33178,  June  26, 1996). 

6.  "Proposed  Test  Rule  for  Hazardous 
Air  Pollutants;  Notice  of  Public 
Meeting"  (61  FR  47853,  September  11. 
1996). 

7.  "Proposed  Test  Rule  for  Hazardous 
Air  Pollutants;  Extension  of  Comment 
Period  on  Proposed  Rule  and  Extension 
of  Period  for  Receipt  of  Proposals  for 


Enforceable  Consent  Agreements  for 
Pharmacokinetics  Studies"  (61  FR  * 
54383.  October  18. 1996). 

8.  "Proposed  Test  Rule  for  Hazardous 
Air  Pollutants;  Extension  of  Comment 
Period  on  Proposed  Rule"  (61  FR  67516. 
December  23, 1996). 

9.  "Testing  Consent  Order  for  Phenol" 
(62  FR  2607,  January  17, 1997). 

10.  "Proposed  Test  Rule  for 
Hazardous  Air  Pollutants;  Extension  of 
Comment  Period  on  Proposed  Rule"  (62 
FR  9142,  February  28, 1997). 

11.  "Proposed  Test  Rule  for 
Hazardous  Air  Pollutants;  Extension  of 
Comment  Period  on  Proposed  Rule"  (62 
FR  14850,  March  28, 1997). 

12.  "Testing  Consent  Order  for 
Phenol"  (62  FR  28368,  May  23, 1997). 

13.  "Proposed  Test  Rule  for 
Hazardous  Air  Pollutants;  Extension  of 
Comment  Period  on  Proposed  Rule"  (62 
FR  29318,  May  30, 1997). 

14.  "Proposed  Test  Rule  for 
Hazardous  Air  Pollutants;  Extension  of 
Comment  Period  on  Proposed  Rule"  (62 
FR  37833,  July  15, 1997). 

15.  "Toxic  Substances  Control  Act 
Test  Guidelines"  (62  FR  43820,  August 
15, 1997). 

16.  "Proposed  Test  Rule  for 
Hazardous  Air  Pollutants;  Extension  of 
Comment  Period  on  Proposed  Rule"  (62 
FR  50546.  September  26, 1997). 

17.  "Proposed  Test  Rule  for 
Hazardous  Air  Pollutants;  Extension  of 
Comment  Period  on  Proposed  Rule"  (62 
FR  63299,  November  28,  1997). 

B.  TSCA  Test  guidelines  referenced  in 
this  amended  HAPs  proposal  consisting 
of: 

1.  799.9135  TSCA  acute  inhalation 
toxicity  with  histopathology  (62  FR 
43820,  43824-43828,  August  15, 1997). 

2.  799.9346  TSCA  subchronic 
inhalation  toxicity  (62  FR  43820. 43828- 
43832.  August  15, 1997). 

3.  799.9370  TSCA  prenatal 
developmental  toxicity  (62  FR  43820. 
43832-43834.  August  15,  1997). 

4.  799.9380  TSCA  reproduction  and 
fertility  effects  (62  FR  43820,  43834- 
43838,  August  15, 1997). 

5.  799.9420  TSCA  carcmogenicity  (62 
FR  43820, 43838-43842,  August  15, 
1997). 

6.  799,9510  TSCA  bacterial  reverse 
mutation  test  (62  FR  43820,  43842- 
43846,  August  15, 1997). 

7.  799.9530  TSCA  in  vitro  mammalian 
cell  gene  mutation  test  (62  FR  43820, 
43846-43850,  August  15, 1997). 

8.  799.9538  TSCA  mammalian  bone 
marrow  chromosomal  aberration  test  (62 
FR  43820,  43850-43853,  August  15, 
1997). 

9.  799.9539  TSCA  manunalian 
erythrocyte  micronucleus  test  (62  FR 
43820,  43853-43857.  August  15, 1997). 
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10.  790.9620  TSCA  neurotoxicity 
lowning  battery  (62  FR  43820. 43857- 
43860.  August  15.  1997). 

11.  799.9780  TSCA  immunotoxicity 
(62  FR  43820.  43860-43864.  August  15. 
1907). 

C.  OFPTS  draft  hannonized  test 
guidelines  cross-referenced  in  the 
original  HAPs  proposal  consisting  of: 

1.  Acute  Inhalation  Toxicity  with 
Histopathology,  OFPTS  870.1350,  EPA 
Pub.  No.  712-C-96-291,  June  1996. 

2.  Subchronic  Inhalation  Toxicity. 
OFPTS  870.3465.  EPA  Pub.  No.  712-C- 
96-204,  June  1996. 

3.  Inhalation  Developmental  Toxicity 
Study,  OFPTS  870-3600.  EPA  Pub.  No. 
712-C-96-206.  June  1996. 

4.  Reproduction  and  Fertility  Effiecta. 
OFPTS  870.3800.  EPA  Pub.  No.  712-C- 
96-208.  February  1996. 

5.  Carcinogenicity,  OFPTS  870.4200. 
EPA  Pub.  No.  712-C-96-211.  June  1996. 

6.  Escherichia  coli  WP2  and  WP2 
uvrA  Reverse  Mutation  Assays,  OFPTS 
870.5100.  EPA  Pub.  No.  712-C-96-247. 
June  1996. 

7.  Detection  of  Gene  Mutations  In 
Somatic  Cells  in  Culture,  OFPTS 
870.5300.  EPA  Pub.  No.  712-C-95-221. 
June  1996. 

8.  In  Vivo  Mammalian  Cytogenetics 
Tests:  Bone  Marrow  Chromosomal 
Analysis,  OFPTS  870.5385.  EPA  Pub. 
No.  712-C-96-225.  June  1996. 

9.  In  Vivo  Mammalian  Cytogenetics 
Tests:  Erythrocyte  Micronucleus  Assay, 
OFPTS  870.5395,  EPA  Pub.  No.  712-C- 
96-226,  June  1996. 

10.  Neurotoxicity  Screening  Battery. 
OFPTS  870.6200,  EPA  Pub.  No.  712-G- 
96-238.  June  1996. 

11.  Immunotoxicity.  OFPTS  870.7800, 
EPA  Pub.  No.  712-C-96-351,  June  1996. 

D.  Other  guidelines  referenced  in  this 
proposal: 

1.  OECD  final  revision  test  guideline 
471  /  472  "Bacterial  reverse  mutation 
asoay."  as  read  from  the  OECD 
homepage:  http://www.oecd.org/eh8/ 
test/  testlist.btm  (February  1997). 

2.  OECD  final  revision  test  guideline 
476  "In  vitro  mammalian  cell  gene 
mutation  test,"  as  read  from  the  OECD 
homepage:  http://www.oecd.org/eha/ 
test/  testlist.btm  (February  1997). 

3.  OECD  final  revision  guideline  475 
"MsBUDalian  bone  marrow  chromosome 
aberration  test,"  as  read  from  the  OECD 
homepage:  http://www.oecd.org/ehs/ 
test/  testlist.btm  (February  1997). 

4.  OECD  final  revision  test  guideline 
474  "Mammalian  erthyrocyte 
micronucleus  test,"  as  read  from  the 
OECD  homepage:  http://www.oecd.org/ 
eho/teot/  testlist.btm  (Februarv  1997). 

E.  Test  Guideline  Support  aociunents 
referenced  in  this  proposal: 

1.  USEPA.  Memorandum,  Angela 
Auletta  and  Michael  Cimino  to  Roger 


Nelson.  HAPs  Rule:  OECD  Process  for 
Update  of  Genetic  Toxicity  Test 
Guidelines,  March  10, 1997(a). 

2.  USEPA.  Memorandum.  Michael  C. 
Cimino  to  Roger  Nelson.  Genotoxicity 
Test  Guidelines  for  the  HAPs  Rule, 
February  27,  1997. 

3.  USEPA.  Memorandum,  Michael  C 
Cimino  to  Richard  Leukroth.  HAPs 
Rule:  Adaptation  of  OECD  Genotoxicity 
Test  Guidelines.  March  10, 1997(b). 

4.  Final  report  of  the  FIFRA  Scientific 
Advisory  Panel  meeting,  held  October 
29-30.  1996. 

F.  PK-related  documents  consisting 
of: 

1.  Chemical  Manufecturen 
Association,  Alkanolamines  Panel, 
"Proposal  for  Pharmacokinetics  Studies 
of  Diethanolamine"  (November  25. 
1996). 

2.  U.S.  EPA.  "Preliminary  EPA 
Technical  Analysis  of  Propooed 
Industry  Pharmacokinetics  (PK)  Strategy 
for  Diethanolamine"  (November  21. 
1997). 

3.  HAP  Task  Force.  "Proposal  for 
Pharmacokinetics  Study  of  Ethylene 
Dichloride"  (November  22.  1996). 

4.  U.S.  EPA.  "Preliminary  EPA 
Technical  Analysis  of  Proposed 
Industry  Pharmacokinetics  (PK)  Strategy 
for  Ethylene  Dichloride."  with  cover 
letter  (June  26.  1997). 

5.  Chemical  Manufacturers 
Association.  Ethylene  Glycol  Panel. 
"Proposal  for  Pharmacokinetic  Studies 
of  Ethylene  Glycol"  (November  5. 1996). 

6.  U.S.  EPA.  "Preliminary  EPA 
Technical  Analysis  of  Proposed 
Industry  Fharmacoldnetics  (PK)  Strategy 
for  Ethylene  Glycol,  with  cover  letter 
(August  26,  1997). 

7.  Chemical  Manufacturers 
Association.  Hydrogen  Fluoride  (HF) 
Panel,  "Proposal  for  a  Physiologically- 
Based  Pharmacokinetic  (PBPK)  Model 
for  Hydrogen  Fluoride"  (November  22, 
1996). 

8.  U.S.  EPA.  "Preliminary  EPA 
Technical  Analysis  of  Proposed 
Industry  Pharmacokinetics  (PK)  Strategy 
for  Hydrogen  Fluoride"  (June  26.  1997). 

9.  Chemical  Manufacturers 
Association.  Maleic  Anhydride  Panel. 
"Developing  an  Inhalation  Testing 
Program  for  Maleic  Anhydride" 
(November  8, 1996). 

10.  U.S.  EPA.  "Preliminary  EPA 
Technical  Analysis  of  Proposed 
Industry  Pharmacokinetics  (PK)  Strategy 
for  Maleic  Anhydride."  with  cover  letter 
(July  10,  1997). 

11.  Chemical  Manufacturers 
Association.  Fhthalic  Anhydride 
Producers  Task  Group.  "Testing 
Proposal  of  the  Chemical  Manufacturers 
Association.  Phthalic  Anhydride 
Producers  Task  Group  in  Response  to 


EPA's  Proposed  Rule  for  Phthalic 
Axdiydride"  (November  22, 1996). 

12.  U.S.  EPA.  "Preliminary  EPA 
Technical  Analysis  of  Propceed 
Industry  Pharmacokinetics  (PK)  Strategy 
for  Phthalic  Anhydride."  with  cover 
letter  (July  10, 1997). 

13.  Chlorobenzene  Producers 
Association,  "Proposal  to  Use  the 
Pharmacokinetics,  Physical,  and 
Chemical  Properties  of  1.2.4- 
Trichlorobenzene  to  Fill  Data  Gaps" 
(November  25, 1996). 

14.  U.S.  EPA,  "Preliminary  EPA 
Technical  Analysis  of  Proposed 
Industry  Pharmacokinetics  (PK)  Strategy 
for  l,2,4-Trichloroben2ene."  with  cover 
letter(July  15, 1997). 

15.  HAP  Task  Force,  "Proposal  for 
Pharmacokinetics  Study  of  1,1,2- 
Trichloroethone"  (November  22.  1996). 

16.  U.S.  EPA.  "Preliminary  EPA 
Technical  Analysis  of  Pro(>osed 
Industry  Pharmacokinetics  (PK)  Strategy 
for  1,1,2-Trichloroethane,"  with  cover 
letter  (June  26, 1997). 

G.  Other  EGA  proposals  and  related 
comnpondence  consisting  of: 

1.  Cnemical  Manufactiirers 
Association.  Ketones  Panel. 
"Alternative  Testing  Proposal  for 
Methyl  Uobutyl  Ketone."  December  11, 
1996. 

2.  Letter  from  Charles  M.  Auer.  EPA. 
to  Barbara  Francis,  Chemical 
Manufactiuers  Association.  March  3. 
1997. 

3.  Letter  bom  Carol  R.  Stack. 
Chemical  Manufacturers  Association, 
Cresols  Panel  to  Charles  M.  Auer,  EPA, 
April  9. 1997  (with  attachment). 

4.  Contact  report  by  Richard  W. 
Leukroth.  EPA,  regarding  discussion 
with  Leah  Porter  and  Elizabeth  Watson. 
Chemical  Manufacturers  Association, 
Cresols  Panel,  May  19, 1997. 

5.  Biphenyl  Work  Group,  "Developing 
a  Test  Plan  for  Assessing  the  Potential 
Risk  of  Inhaled  Biphenyl."  with  cover 
letter  and  attachment  (October  7,  1997). 

6.  Letter  from  Charles  Auer,  EPA  to 
John  Murray,  Biphenyl  Work  Group, 
November  4, 1997. 

H.  Technical  support  dociunents 
consisting  of: 

1.  U.S.  EPA.  "Economic  Assessment 
for  the  Amended  Proposed  TSCA 
Section  4(a)  Test  Rule  for  21  Hazardous 
Air  Pollutants,"  OFFT/EETD/EFAB, 
November  14, 1997. 

2.  U.S.  EPA.  "Section  4  Test  Rule 
Support  for  21  Hazardous  Air 
Pollutants."  OFFT/EETD/EFAB.  April  4. 
1995  (economic  analysis  for  the  original 
HAPs  proposal). 

3.  U.S.  EPA.  "Additional  Information 
on  Small  Entity  Impacts  for  the 
Amended  Proposed  TSCA  Section  4(a) 
Test  Rule  for  21  Hazardous  Air 


Pollutants."  OFFT/EETD/EFAB, 
November  14. 1997. 

4.  V.S.  EPA.  "TSCA  Test  Guidelines: 
Cost  Estimates  for  Health  Effects 
TesUng."  OPPT/EETD/RIB.  various 
dates. 

5.  U.S.  EPA.  "EPA  Interim  Guidance 
for  Implementing  the  Small  Business 
Regulatory  Enforcement  Fairness  Act." 
EPA  SBREFA  Task  Force,  February  5, 
1997. 

6.  U.S.  EPA.  "Draft  Review  of 
Economic  Impact  Methodology  Applied 
to  TSCA  Section  4  Test  Rules."  OFFT/ 
ETD/RIB.  September  23. 1988. 

7.  U.S.  EPA,  "Economic  Analysis  in 
Support  of  the  Final  Rule  to  Amend 
TSCA  Section  12(b),"  OPPT/ETD/RIB. 
June  1992. 

I.  Letters.  Facsimiles,  electronic 
correspondence,  and  contact  reports 
consisting  of: 

1.  Letter  from  Gene  P.  Current. 
Weirton  Steel  Corp.,  to  Gary  Tinmi, 
EPA.  August  26, 1996. 

2.  Letter  from  Marian  K.  Stanley. 
Chemical  Manufacturers  Association,  to 
Gary  Timm.  EPA.  August  28, 1996. 

3.  Electronic  correspondence  bom  Ed 
J.  Dulac,  Air  Products  and  Chemicals, 
Inc..  to  Gary  Timm.  EPA,  September  11. 
1996. 

4.  Letter  from  Charles  M.  Auer.  EPA. 
to  Kathleen  Roberts.  Chemical 
Manufacturers  Association.  September 
20. 1996. 

5.  Letter  fitjm  Charies  M.  Auer.  EPA. 
to  Elizabeth  Watson,  Chemical 
Manufiacturers  Association,  September 
20, 1996. 

6.  Letter  from  Charles  M.  Auer,  EPA, 
to  Jack  Murray,  Synthetic  Organic 
Chemical  Manufiacturers  Association, 
September  20. 1996. 

7.  Letter  from  Charles  M.  Auer.  EPA. 
to  Caffey  Norman,  Halogenated  Solvents 
Industry  Alliance,  September  20,  1996. 

8.  Fax  transmittal  from  Rudolpih  J. 
Breglia,  BP  Oil,  to  Gary  Timm,  EPA. 
September  26. 1996. 

9.  Electronic  correspondence  bom 
Steve  Vasko.  Eastalco  Aluminum 
Company,  to  Gary  Timm.  EPA.  October 
1.1996. 

10.  Electronic  correspondence  bom 
Charlie  Gjersvik.  Goodwin  &  Broms. 
hjc..  to  Gary  Timm.  EPA.  October  25, 
1996. 

11.  Fax  transmittal  from  Rudcdph  J. 
Breglia.  BP  Oil.  to  Dayton  Eckerson. 
EPA,  November  21,  1996. 

12.  Letter  from  Charles  M.  Auer,  EPA, 
to  Rudolph  J.  Breglia,  BP  Oil,  July  29, 
1997. 

13.  Note  from  Angela  F.  Hofrnaim. 
EPA.  to  Kevin  Bromberg,  Small 
Business  Administration,  September  9, 
1997. 

14.  Contact  reptnt  from  Richard 
Leukroth  and  George  Semeniuk,  EPA,  of 


phone  call  bom  Sharon  Berryhill, 
Samendon  Oil  Corp.,  October  17, 1997. 

15.  Contact  report  bom  Richard 
Leukroth  and  Gary  Timm,  EPA,  of 
phone  call  from  Ray  Scholten,  Union 
Camp.  October  20. 1997. 

16.  Letter  from  Charles  M.  Auer.  EPA. 
to  Gene  P.  Current,  Weirton  Steel  Corp., 
November  21, 1997. 

17.  Letter  from  Charles  M.  Auer,  EPA, 
to  Ed  J.  Dulac,  Air  Products  and 
Chemicals,  Inc.,  November  21, 1997. 

18.  Letter  from  Charles  M.  Auer,  EPA, 
to  Steve  Vasko,  Eastalco  Aluminum 
Company,  November  21, 1997. 

19.  Letter  bom  Charles  M,  Auer,  EPA, 
to  Charlie  Gjersvik,  Goodwin  &  Broms, 
Inc.,  November  21, 1997. 

20.  Letter  from  Charles  M.  Auer.  EPA, 
to  Rudolph  J.  Breglia,  BP  Oil,  November 
21. 1997. 

21.  Letter  from  Charles  M.  Auer.  EPA, 
to  Sharon  Berryhill,  Samendon  Oil 
Corp.,  November  21, 1997. 

22.  Letter  frtim  Charles  M.  Auer,  EPA. 
to  Roy  Scholten.  Union  Camp, 
November  21, 1997. 

J.  Meeting  sununaries  consisting  o£ 

1.  Transcript  of  Public  Meeting. 
October  1, 1996.  "Proposed  Test  Rule 
for  Hazardous  Air  Pollutants  40  CFR 
Part  799."  Prepared  by:  Carol  J.  Thomas 
Stenotype  Reporting  Services,  Lie,  3162 
Musket  Court,  Fairfax,  VA  22030 

2.  Meeting  Notes  for  the 
Pharmacokinetics  Enforceable  Consent 
Agreement  Meeting.  October  2, 1996. 
Prepared  by:  Leah  Freeman  and  Michael 
Ned,  Environmental  Science  Centn, 
Syracuse  Research  Corporation, 
Syracuse,  ^4Y  13210. 

3.  Notes  of  EPA  meeting  with  the 
Hydrogen  Fluoride  Panel.  November  4, 
1996. 

4.  Summary  of  meeting  with 
Halogenated  Solvents  Industry  Alliance 
HAP  Task  Force  on  1,1.2- 
Trichloroethane  and  Ethylene 
Dichloride,  November  5, 1996. 

5.  Summary  of  meeting  with  Small 
Business  Administration  on  definition 
of  "small  business"  to  be  proposed  in 
the  amended  HAPs  test  rule,  October  1, 
1997. 

VL  Regulatory  Assessment 
Reqairementa 

A.  Economic  Assessment 

EPA  has  prepared  a  revised  economic 
assessment  entitled  "Economic 
Assessment  for  the  Amended  Proposed 
TSCA  Section  4(a)  Test  Rule  for  21 
Hazardous  Air  Pollutants."  Tliis  report 
evaluates  the  potential  for  significant 
economic  impacts  as  a  result  of  the 
testing  required  by  this  amended  HAPs 
proposal.  The  costs  estimated  in  the 
economic  assessment  are  based  on  the 


use  of  the  1 1  TSCA  test  guidelines 
cross-referenced  in  this  amended 
proposal.  The  total  cost  of  providing  test 
data  on  the  HAPs  chemicals  under  this 
amended  proposal  is  estimated  to  range 
from  $22.6  million  to  $39.3  million. 
These  costs  do  not  include  data  for 
phenol,  which,  as  explained  in  Unit 
III.A.  of  this  preamble,  has  been 
removed  from  the  amended  HAPs 
proposal.  By  comparison,  the  costs  of 
providing  test  data  on  the  HAPs 
chemicals  under  the  original  proposal 
were  estimated  to  range  from  $25.2 
million  to  $41.4  million  (as  indicated  in 
the  economic  analysis  for  the  original 
proposal).  The  costs  developed  in  the 
economic  assessment  are  based  on  test 
cost  estimates  that  have  been  placed  in 
the  record  for  this  rulemaking. 

According  to  40  CFR  790.42(a)(2), 
while  legally  subject  to  the  HAPs  test 
rule,  processors  of  a  HAP  chemical 
would  be  required  to  comply  with  the 
requirements  of  the  rule  only  if  they  are 
directed  to  do  so  in  a  subsequent  notice 
as  set  forth  in  40  CFR  790.48(b).  EPA 
would  only  issue  such  a  notice  if  no 
manufacturer  or  importer  submits  a 
notice  of  its  intent  to  conduct  testing. 
The  Agency  has  never  in  fact  notified 
processors  of  their  obligation  to  test 
under  such  a  notice,  or  applied  the 
reimbursement  procedures  of  40  CFR 
part  791  to  processors  or  even  to 
manufacturers.  Since  EPA  has  identified 
at  least  one  manufactiuer  or  importer  for 
each  HAP  chemical,  the  Agency 
presumes  that  at  least  one  such 
manufacturer  or  importer  would  submit 
a  notice  of  intent  to  conduct  testing  for 
each  chemical  and  would  actually 
conduct  such  testing,  and  thus  that 
processors  would  not,  at  least  initially, 
be  burdened  with  the  need  to  comply 
with  the  rule.  Thus,  in  the  economic 
assessment  processors  of  the  subject 
chemicals  are  not  included. 

To  evaluate  the  potential  economic 
effect  of  testing  on  HAP  manufacturers 
and  importers,  EPA  estimated  the 
impact  of  the  testing  requirements  as  a 
percentage  of  chemical  sales  price.  This 
measure  compares  unrmaj  revenues 
frtim  the  sale  of  a  chemical  to  the 
annualized  testing  costs  for  that 
chemical.  Annualized  testing  costs 
divide  testing  expenditures  in  the  first 
year  into  an  equivalent,  constant  yearly 
expenditure  over  a  longer  period  of 
time.  To  calculate  the  percent  price 
impact,  testing  costs  (which  include 
both  laboratory  and  administrative 
expenditures)  are  annualized  over  15 
years  using  a  7  percent  discount  rate. 
Annualized  testing  costs  are  then 
divided  by  the  total  supply  of  the  HAP 
chemical  to  derive  the  annualized  unit 
test  costs.  The  percent  price  impact  is 
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calculated  by  dividing  the  annualized 
unit  test  costs  by  the  sales  price  and 
multiplying  by  100. 

The  upper-bound  estimated  total  costs 
of  testing  (including  both  labontoiy 
costs  and  administrative  costs), 
annualized  tests  costs,  pri^  impact,  and 


public  reporting  burden  hours  for  the 
HAP  chemicals  in  this  amended  HAPs 
test  rule  proposal  are  presented  in  the 
following  Table  2.  This  Uble  shows  the 
maximum  test  costs,  maximum  price 
impacts  (see  TaUe  26  of  the  economic 
assessment)  and  public  reporting 


burden  hours  (see  Table  C-3  of  the 
economic  aeseesment)  estimated  by 
EPA,  which  eie  presented  in  greater 
detail  in  the  revised  economic 
assessment  docuiment  included  in  the 
public  record  for  this  action. 


Table  2.— Summary  of  Economic  Analysis  lor  the  Amended  HAPs  Test  Rule  Proposal 

Maximum  test  costs 

Maximum  price 
impact  (*) 

PuMc  reportirx) 
bumen  hours 

Cnenucai  suostances^ 

Total  ($) 

Annualized  ($) 

1.1'-6iphenyl 

2.518.183 

276.483 

0.7292 

20.540 

CwtMoyl  Sulfide 

3.873.496 

425.289 

0.0424 

35.560 

Chlorine 

106.186 

11.549 

0.0005 

1.102 

Chtorobenzene 

1.218.931 

133,832 

0.1315 

9.625 

Chloroprene 

1.592.388 

174,836 

0.0601 

12.705 

Cresol  (3  isomers) 

3.656.794 

401.496 

0.6060 

28.875 

Diettianolamme 

2.518.183 

276.483 

0.2451 

20.540 

Ethyfeanzene 

1.934.638 

212.413 

0.0111 

16.200 

Ethylene  Dtchloride 

2.397,668 

263.251 

0.0076 

19.816 

Ethylene  Glycol 

1.218.931 

133.832 

0.0068 

9.625 

Hydrochlohc  Add 

105.186 

11.549 

0.0048 

1.102 

Hydrogen  Fluoride 

2.518.183 

276.483 

0.1106 

20.540 

Mtfeic  Anhydride 

2.2?p.874 

243.840 

0.1256 

22.755 

Malhyt  Isobutyl  Ketone 

1.182.703 

129.854 

0.1384 

9,247 

Methyl  Mettiacrylate 

1.834.638 

212.413 

0.0200 

16.200 

Naphthalene 

1.182,703 

129.864 

0.2061 

9.247 

Phthabc  Anhydride 

3.761.420 

412.964 

ai174 

34,513 

1 ,2.4-Trichlorobenzene 

977.636 

107.339 

0.8587 

8.780 

1,1.2-Trichloroelhane 

3.839.620 

421.570 

0.4138 

35.275 

Vmylidene  Chioiida 

514.871 

56.530 

0.0653 

4.561 

Total 

39.272.229 

4.311.879 

336,808 

The  requirement  for  phenol  teeting  has  been  removed  from  the  amended  HAPs  proposal  (see  Unit  III  A  o(  this  preamble). 


EPA  believes,  on  the  basis  of  these 
calculations,  that  the  pro(>osed  testing  of 
the  HAPs  chemicals  does  not  impose 
any  significant  economic  impact 
Because  these  chemical  substances  have 
relatively  large  production  volumes,  the 
annualized  costs  of  testing,  expressed  as 
a  percentage  of  annual  revenue,  are  very 
small — ranging  from  0.0005  to  0.86 
percent.  Costs  of  testing  are  therefore 
found  to  be  insignificant  relative  to 
revenues  for  companies  producing  these 
chemical  substances.  In  addition,  the 
TSCA  section  12(b)  export  notification 
requirements  that  would  be  triggered  by 
the  final  rule  are  expected  to  have  a 
negligible  impact  on  exporters — that  of 
less  than  1  percent  of  sales  revenue.  As 
discussed  in  more  detail  in  the 
economic  assessment,  the  Agency 
expects  that  the  impact  of  the  final 
HAPs  rule  will  be  less  than  that 
estimated  in  the  original  proposal. 
Although  not  considered  in  the 
economic  assessment,  EPA  also 
anticipates  further  reductions  in  the 
estimated  cost  of  the  final  rule 


attributable  to  the  conclusion  of  any 
ECAs  between  EPA  and  industry. 

While  the  rule  imposes  costs,  it  also 
has  significant  benefits  which  were  not 
evaluated  in  the  Agency's  economic 
assessment  The  data  obtained  from  the 
HAPs  test  rule  will  assist  the  Agency  in 
making  regulatory  decisions  concerning 
the  protection  of  human  health  from 
respiratory  diseeaas  such  as  asthma, 
emphysema  and  lespintory  cancer, 
neurotoxicity;  birth  defects;  and 
reproductive  malfunction  that  are 
believed  to  be  related  to  exposure  to  the 
hazardous  air  pollutant  chemicals 
included  in  this  rule.  Specifically,  data 
from  this  test  rule  will  be  used  for  the 
determination  of  significant  residual 
risk  after  the  imposition  of  K4ACT 
efforts  to  reduce  human  exposure  to 
these  chemicals.  The  data  will  also 
assist  other  agenices  (e.g..  Agency  for 
Toxic  Substances  and  Disease  R^istry, 
National  Institute  for  Occupational 
Salety  and  Health,  Occupational  Safety 
and  Health  Administration.  Consumer 
Product  Safety  Commission)  in 


assessing  chemical  risks  and  in  taking 
appropriate  action  within  their 
programs. 

EPA  is  seeking  comment  on  the 
revised  economic  assessment.  To  be 
considered  in  this  rulemaking, 
comments  must  be  submitted  in  the 
manner  specified  in  the  "A£H)RESSES" 
section  at  the  beginning  of  his 
document 

B.  Executive  Order  12866  and  Executive 
Order  12898;  Unfunded  Mandates 
RefonnAct 

Because  the  overall  costs  associated 
with  testing  imder  the  amended  HAPs 
proposal  are  expected  to  decretue 
relative  to  the  original  proposal,  the 
amended  proposal  does  not  contain  any 
provisions  that  would  require  additional 
consideration  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866.  entitled 
Regulatory  Planning  and  Review  (58  PR 
51735,  October  4,  1993)  or  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 


Minority  Populations  and  L,ow-Income 
Populations  (59  PR  7629.  February  16. 
1994).  Similarly,  the  amended  proposal 
does  not  require  any  actions  under  Title 
n  of  the  Unfunded  Mandates  Reform 
Act  of  1995  (UMRA)  (Pub.  L.  104-4). 
The  Agency's  activities  related  to  these 
regulatory  assessment  requirements  are 
discussed  in  the  original  proposed  rule. 

C.  Regulatory  Flexibility  Act 

For  the  original  proposed  HAPs  test 
mle.  EPA  determined  under  section 
605(b)  of  the  Regxilatory  Flexibility  Act 
(RFA).  5  U.S.C.  601  et  seq..  that  the 
HAPs  test  rule,  if  finalized  as  proposed, 
would  not  result  in  a  significant 
economic  impact  on  small  businesses. 
See  Unit  XI.B.  of  the  preamble  to  the 
original  HAPs  proposal  (61  FR  33178. 
33196).  In  conjunction  with  this 
amended  proposal,  EPA  has  prepared 
and  placed  in  the  record  for  this  action, 
a  dociunent  that  gives  additional 
information  on  small  entity  impacts.  As 
presented  in  this  additional  analysis, 
the  new  TSCA  test  guidelines  cross- 
referenced  in  the  amended  HAPs 
proposal  do  not  affect  the  Agency's 
previous  determination  with  regard  to 
small  entity  impacts.  Since  processors 
would  not.  at  least  initially,  be 
burdened  with  the  need  to  comply  with 
the  rule,  processors  are  not  included  in 
the  small  entity  analysis  (see 
explanation  regarding  processors  in  the 
discussion  of  the  economic  assessment 
in  Unit  VI.A.  of  this  preamble). 

EPA  does  not  believe  that  the  impacts 
described  in  the  analysis  constitute  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  analysis  states  that  the  worst-case 
estimate  shows  that,  on  a  HAP  chemical 
by  HAP  chemical  basis,  a  total  of  8 
manufacturers/importers  (out  of  365 
manufacturers/importers  initially 
burdened)  may  be  affected  by  the  rule. 
No  manufacturers/importers  for  whom 
revenue  data  were  available  would  be 
impacted  by  test  costs  that  exceed  1 
percent  of  their  sales.  For  8 
manufacturers/importers  whose 
revenues  could  not  be  determined,  the 
size  of  the  testing  burden  could  not  be 
determined  and.  therefore,  the  potential 
for  impacts  at  greater  than  1  percent  of 
sales  could  not  be  ruled  out. 
Nevertheless,  in  this  context  the  rule 
would  be  unlikely  to  have  a  significant 
economic  impact  on  a  substantial 
ntunber  of  small  entities  because  the 
impacts  of  1  percent  or  greater  would  be 
on  fewer  than  100  afiiected  small 
entities. 

Therefore,  the  Agency  certifies  that 
the  HAPs  test  rule,  if  finalized  according 
to  this  amended  proposal,  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

In  the  small  entity  analysis,  the 
Agency  has  used  the  definition  of  a 
"small  business"  that  is  codified  at  40 
CFR  704.3  as  "small  manufactiirer  or 
importer."  which  has  been  used  for  the 
general  reporting  and  record  keeping 
provisions  for  TSCA  section  8(a) 
information  gathering  rules.  According 
to  section  601(3)  of  tiie  RFA.  agencies 
must  use  the  definition  of  "small 
business"  that  is  provided  under  the 
Small  Business  Act  15  U.S.C  631  et 
seq.,  unless  it  establishes  an  alternative 
definition.  The  Agency  may  use  the 
alternative  definition  for  RFA  purposes 
only  after  it  has  consulted  with  the 
Office  of  Advocacy  of  the  Small 
Business  Administration  (SBA)  and 
provided  an  opportunity  for  public 
comment 

Under  the  TSCA-related  definition 
used  by  EPA,  a  manufactiirer  or 
importer  is  considered  to  be  a  "small 
business"  if  it  meets  either  of  the 
following  criteria:  (1)  total  annual  sales 
of  the  company,  combined  with  those  of 
any  parent  company,  are  below  $40 
million  and  annual  production  volume 
or  importation  volume  at  the  facility  is 
less  than  or  equal  to  100.000  pounds;  or 
(2)  total  annual  sales  of  the  company, 
combined  with  those  of  any  parent 
company,  are  below  $4  million  (40  CFR 
704.3).  This  definition  also  includes  a 
provision  that  allows  EPA  to  adjust  the 
total  annual  sales  values  for  inflation 
whenever  the  Agency  deems  it 
necessary  to  do  so.  EPA  believes  that 
specified  levels  of  total  annual  sales,  in 
conjimction  with  those  for  annual 
production  or  import  volume,  indicate 
the  ability  of  a  company  to  support 
chemical  testing  without  significant 
costs  or  burden. 

The  small  business  size  standards 
promulgated  by  the  SBA  (61  FR  3280. 
328»-3291,  January  31. 1996)  for 
chemical  manufacturers  are  based  solely 
on  the  number  of  employees.  For 
chemical  manufacturing,  however,  the 
number  of  employees  may  not  be 
closely  related  to  the  total  annual  sales 
of  a  company.  Since  chemical  testing 
primarily  requires  a  financial  ouUay. 
EPA  believes  that  the  number  of 
employees  is  a  less  reliable  measure  of 
a  company's  ability  to  support  testing 
than  is  a  company's  total  annual  sales. 
Therefore,  in  this  rulemaking,  the 
Agency  is  proposing  to  use  the 
definition  that  appears  at  40  CFR  704.3. 
This  definition  is  discussed  in  the 
document  entiUed.  "Additional 
Information  on  Small  Entity  Impacts  of 
the  Amended  Proposed  TSCA  section 
4(a)  Test  Rule  for  21  Hazardous  Air 


Pollutants"  (see  Unit  V.H.3.  of  this 
doomient). 

EPA  is  seeking  comment  on  the  use  of 
the  Agency's  definition  of  "small 
business,"  the  "Additional  Information 
on  Small  Entity  Impacts  of  the 
Amended  Proposed  TSCA  Section  4(a) 
Test  Rule  for  21  Hazardous  Air 
Pollutants"  document  as  well  as  the 
small  entity  impacts  analysis  in  the 
original  proposal  (61  FR  33178,  33196). 
EPA  has  consulted  with  the  Office  of 
Advocacy  of  the  SBA  concemii^  the 
Agency's  use  of  the  EPA  definition.  A 
suminary  of  the  meeting  is  in  the  record 
for  this  rulemaking  (see  document 
referenced  in  Unit  V.J.5.  of  this 
preamble). 

Any  comments  regarding  the  impacts 
that  this  action  may  impose  on  small 
entities  should  be  submitted  to  the 
Agency  in  the  manner  specified  undw 
"ADDRESSES"  at  the  be^nning  of  this 
doctunent 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  associated  with  test  rules 
imder  TSCA  section  4(a)  in  general, 
have  been  approved  by  the  CMfice  of 
Management  and  Budget  (OMB) 
pursuant  to  the  Paperwoik  Reduction 
Act.  44  U.S.C.  3501  et  seq.  (PRA)  under 
OMB  control  number  2070-0033  (EPA 
ICR  No.  1139).  The  information 
collection  requirements  contained  in 
this  amended  proposed  rule,  however, 
are  not  effective  imtil  the  final  rule,  at 
which  point  the  total  estimated  burden 
hours  will  be  added  to  the  total  burden 
approved  by  OMB  under  control 
number  2070-0033.  An  Agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  subject  to  OMB  approval 
under  the  PRA,  unless  it  has  been 
approved  by  OMB  and  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  niunbers  for  EPA's 
regulations,  after  initial  display  in  the 
preamble  of  the  final  rules,  are  listed  in 
40  CFR  part  9. 

The  list  of  public  reporting  burdens 
for  the  collection  of  information  for 
chemical  substances  under  the  proposed 
HAPs  test  rule,  as  amended,  as  well  as 
the  numbers  for  the  total  public 
reporting  burden  and  the  overall  average 
per  chemical  have  changed  from  the 
numbers  used  in  Unit  XI.C.  of  the 
preamble  to  the  original  HAPs  proposal 
(see:  "Paperwork  Reduction  Act"  (61  FR 
33178.  33196)).  As  described  in  Unit 
VI.A.  of  this  preamble.  EPA  has 
prepared  an  economic  assessment 
which  identifies  the  costs  and  burdens 
associated  with  the  testing  of  the  HAPs 
chemicals  imder  the  11  TSCA  test 
guidelines  referenced  in  this  amended 
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propoMl.  Table  3  compares  the 
estimated  public  reporting  burden  hours 


for  each  of  the  HAPs  chemicals  in  the 
amended  proposal  with  the  burden 


hours  for  each  HAP  chemical  in  the 
original  proposal. 


Table  3.— Comparison  ol  Estimated  Public  RepoflioQ  Burden  for  the  Original  and  Amended  HAPs  Test  Rule  Proposals 


Estinrtated  public  reporting  burden 

HAPs  chemical 

Original  HAPs  test  rule  proposal 

Aniended  HAPs  test  rule  proposal 

1,r-Biphenyl 

Carbonyl  sulfide 

Chlorine 

Chlorobenzene 

Chkxoprene 

orfho-Crmol 

meea^reeol 

para-Cresol 

Diethanotamine                               * 

Ethylbenzene 

Ethylene  dichloride 

Ethylene  glycol 

Hydrochloric  acid 

Hydrogen  fluoride 

Maleic  anhydride 

Methy)  isobutyl  ketone 

Methyl  mett>acry1ate 

Naprittialene 

Phenol' 

Ptrthalic  anhydride 

1 ,2.4-Tnchlorobenzene 

1 , 1 ,2-Trichloroethana 

VinyMene  chloride 

Av.  Per  HAPs  response: 

Total  (al  HAPs): 

20,620 

47,644 

693 

7,707 
13,039 

6.048 

6.048 

6.048 
21,826 
14,400 
16,707 

7,816 
683 
18.068 
35.849 
10.471 
14,400 
10.580 
683 
51.03? 

8.091 
33.133 

5.439 

15,524 
357,045 

20,540 

35.560 

1,102 

9.625 

12.705 

9.625 

9.625 

9.625 

20.540 

16.200 

19.816 

9.625 

1.102 

20.540 

22.755 

9.247 

16.200 

9.247 

34.513 
8.780 

35.275 
4.561 

15,309 

336.808 

The  requirement  for  phanol  testing  has  been  removed  from  the  amended  HAPs  proposal  (see  Unit  IIIX  of  this  preamble). 


The  total  public  raporting  is  now 
estimated  to  be  336.808  burden  hours 
for  all  responses,  as  compared  to  the 
357,045  burden  hours  indicated  in  the 
original  proposal.  The  overall  average 
public  reporting  burden  for  each  HAP 
chemical  is  15,309  burden  hours,  as 
compared  to  the  15,524  burden  hoius 
estimated  in  the  original  proposal.  The 
overall  average  burden  for  each  HAP 
chemical  that  is  presented  in  the  table 
in  Unit  XI.C.  of  the  original  HAPs 
proposal  was  calculated  based  on  a  total 
HAPs  chemical  count  of  23  chemicals 
(each  cresol  isomer  was  considered  to 
be  a  separate  chemical  moiety)  (61  FR 
33178.  33196).  This  method  wasaleo 
used  to  calculate  the  overall  average 
public  reporting  burden  for  each  HAP 
chemical  for  the  amended  HAPs 
proposal  after  the  removal  of  data  for 
phenol  (a  count  of  22  chemicals). 

As  defined  by  the  PRA  and  5  CFR 
1320.3.  "burden"  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 


information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  infbrmadon;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  traiumit  or  otherwise 
disclose  the  information.  The  burden 
hours  contained  in  the  original 
economic  analysis  and  the  table  in  Unit 
XI.C  of  the  original  HAPs  proposal  (61 
FR  33178,  33196).  however,  were  huted 
only  on  burdens  associated  with  the 
cost  of  laboratory  testing  and  not  the 
other  activities  described  in  the  PRA. 

In  addition,  the  total  burden  hours  for 
cresols  that  were  presented  in  the 
"Paperwork  Reduction  Act"  section  of 
the  original  HAPs  propos«d  Were  not 
reported  correctly  in  the  chemical-by- 
chemical  Uble  at  61  FR  33196.  The 
reported  6,048  hours  was  the  estimate 
calculated  for  each  cresol  isomer,  not  all 
three  isomers  as  indicated  in  the  table. 
Nevertheless,  the  total  burden  of 
357,045  hours  for  all  responses  that  was 
indicated  in  the  original  HAPs  proposal 
did  include  the  burdens  for  all  three 
cresol  isomers. 


Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  conunents 
to  EPA  as  part  of  your  overall  comments 
on  this  proposed  action  in  the  manner 
specified  in  the  "ADDRESSES"  section 
at  the  beginning  of  this  document,  or  to 
the  Director,  OPPE  Regulatory 
Information  Division,  U.S. 
Environmental  Protection  Agency  (Mail 
Code  2137),  401  M  Street,  SW.. 
Washington.  DC  20460,  with  a  copy  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  St.,  N.W.,  Washington, 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA."  Please  remember  to 
include  the  OMB  control  number  in  any 
correspondence.  In  developing  the  final 
rule,  the  Agency  will  address  any 
comments  received  regarding  the 
information  collectioa  requirements 
contained  in  this  proposal. 

E.  Executive  Order  13045 

Neither  the  original  HAPs  proposal 
nor  this  amended  proposal  requires 
special  consideration  by  OMB  pursuant 
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to  the  terms  of  Executive  Order  13045. 
entiUed  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  the  Executive  Order  does  not 
apply  to  rulemakings  initiated  prior  to 
the  issuance  of  the  Order,  in  this 
instance,  June  26, 1996,  or  actions 
expected  to  have  an  economic  impact  of 
less  than  $100  million. 

List  of  Subjects  in  40  CFR  Part  799 

Environmental  protection.  Chemicals. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 
Incorporation  by  reference. 

Dated:  December  15. 1997. 

Lynn  R.  GoUman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
chapter  I.  subchapter  R.  be  amended  as 
follows: 

PART  79»-{AMENI>ED] 

1.  The  authority  citation  for  part  799 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C  2B03,  2611,  2625. 

2.  Section  799.5053  as  proposed  to  be 
added  at  61  FR  33197,  June  26, 1996,  is 
revised  to  reed  as  follows: 

1799.5063    Ctiemteel  tasting  requlremeota 
forfiaardous  air  poNutanta. 

(a)  General  testing  provisions — (1) 
Identification  of  test  substance.  Table  1 
in  paragraph  (a)(6)  of  this  section 
identifies  those  chemical  substances 
that  shall  be  tested  in  accordance  with 
this  section.  The  purity  of  each  test 
substance  shall  be  97  percent  or  greater 
unless  otherwise  specified. 

(2)  Persons  required  to  submit  study 
plans,  conduct  tests,  and  submit  data. 
(i)  For  purposes  of  this  section,  the  term 
"facility"  is  defined  as  "all  buildings, 
equipment,  structures,  and  other 
stationary  items  which  are  located  on  a 
single  site  or  on  contiguous  or  adjacent 
sites  and  which  are  owned  or  operated 
by  the  same  person  (or  by  any  person 
which  controls,  is  controlled  by,  or  is 
under  common  control  with  such 
person).  A  facility  may  contain  more 
than  one  establishment"  The  facility  for 
a  person  who  imports  a  chemical 
substance  is  the  facility  of  the  operating 
imit  within  the  person's  organization 


which  is  directiy  responsible  for 
importing  the  substance  and  which 
controls  the  import  transaction,  and 
may  in  some  cases  be  the  organization's 
headquarters  office  in  the  United  States. 

(ii)  All  persons  who,  diuing  the  last 
complete  corporate  fiscal  year  prior  to 
the  effective  date  specified  in  Table  1  in 
paragraph  (a)(6)  of  this  section, 
manufacture  (including  import, 
manufacture  as  a  byproduct  as  defined 
in  40  CFR  791.3(c),  and  manufactiire, 
including  import,  as  an  impurity  as 
defined  in  40  CFR  790.3)  or  process  any 
chemical  substance  specified  in  Table  1 
in  the  form  of  a  Class  1  substance  (as 
described  in  40  CFR  720.45(aKl)(i)),  or 
a  component  of  a  Class  2  substance  (as 
described  in  40  CFR  720.45(a)(l)(i))  or 
mixture  (as  defined  in  TSCA  section 
3(8)).  but  not  as  a  component  of  a 
naturally-occurring  substance  (as 
defined  in  40  CFR  710.4(b))  or  a  non- 
isolated intermediate  (as  defined  in  40 
CFR  704.3).  at  a  facility  shall:  submit 
letten  of  intent  to  conduct  testing, 
submit  study  plans,  conduct  testing 
under  TSCA  Good  Laboratory  Practice 
Standards,  and  submit  data,  as  specified 
in  this  section  and  part  792  of  this 
chapter,  or  submit  exemption 
applications,  as  specified  in  part  790  of 
this  chapter. 

(iii)  As  explained  in  part  790  of  this 
chapter,  processors,  small-quantity 
manufacturers,  and  manufacturere  of 
small  quantities  of  the  chemical 
substances  specified  in  Table  1  solely 
for  research  and  development  purposes 
must  comply  with  the  requirements  of 
the  rule  only  if  directed  to  do  so  by  EPA 
in  a  subsequent  notice  because  no 
manufactum  has  submitted  a  notice  of 
its  intent  to  conduct  testing. 

(iv)  Manufacturers  of  a  chemical 
substance  specified  in  Table  1  who, 
during  the  last  complete  corporate  fiscal 
year  prior  to  the  efiective  date  specified 
in  Table  1,  at  no  facility,  manufacture 
such  substance  in  an  amount  equal  to  or 
in  excess  of  25,000  lb  must  comply  with 
the  requirements  of  the  rule  only  U 
directed  to  do  so  by  EPA  in  a 
subsequent  notice  because  no 
manufacturer  has  submitted  a  notice  of 
its  intent  to  conduct  testing. 

(v)  Manufacturers  of  a  chemical 
substance  specified  in  Table  1  who, 
during  the  last  complete  corporate  fiscal 

TabI£  1 


year  prior  to  the  effective  date  specified 
in  Table  1,  at  no  facility,  manufacture 
such  substance  in  an  amount  equal  to  or 
in  excess  of  25,000  lb  as  a  comp>onent 
of  another  chemical  substance  or 
mixture  in  which  the  proportion  of  the 
substance  s{>ecified  in  Table  1  is  equal 
to  or  in  excess  of  one  percent  by  weight 
naust  comply  with  the  requirements  of 
die  rule  only  if  directed  to  do  so  by  EPA 
in  a  subsequent  notice  because  no 
manufactiu^r  has  submitted  a  notice  of 
its  intent  to  conduct  testing. 

(3)  Export  notification.  All  persons 
who  export  or  intend  to  export  a 
chemical  substance  listed  in  Table  1  in 
paragraph  (a)(6)  of  this  section  are 
subject  to  part  707,  subpart  D,  of  this 
chapter. 

(4)  Applicability  of  test  guidelines. 
The  guidelines  and  test  standards  cited 
in  Table  1  in  paragraph  (a)(6)  of  this 
section  are  referenced  here  as  they  exist 
on  the  effective  date  listed  in  Table  1  for 
that  specific  test.  Testing  shall  be 
conducted  in  accordance  with  test 
standards  specified  in  Table  1,  which 
references  TSCA  health  effects  test 
guidelines  codified  at  subpart  H  of  this 
part 

(5)  Testing  requirements.  The 
chemical  substances  identified  by 
Chemical  Abstracts  Service  (CAS) 
number  and  chemical  name  in  Table  1 
in  paragraph  (a)(6)  of  this  section  shall 
be  tested  in  accordance  with  the  test 
standards  set  forth  in  Table  1.  The 
column  labeled  "Basic  testing 
requirements  (test  guideline)" 
references  the  applicable  TSCA  test 
guideline  on  which  the  test  standard  is 
based,  and  the  column  entitied 
"Changes  from  guideline"  lists  the  ways 
in  which  the  specific  test  standard 
differs  from  the  basic  testing 
requirement  (test  guideline),  as 
specffied  in  paragraph  (b)  of  this 
section. 

(6)  Reporting  requirements.  Interim 
progress  reports  for  each  test  shall  be 
submitted  every  6  months,  beginning  6 
months  after  the  effective  date  of  any 
specific  test  listed  in  the  following 
Table  1.  Final  reports  for  any  specific 
test  shall  be  submitted  by  the  deadlines 
indicated  as  the  number  of  months  after 
the  effective  date  shown  in  the 
following  Table  1. 


Chemical  name/types  of 
testing 

Test  standard 

Final  report 

Effective 
date 

CAS  No. 

Basic  testing  require- 
ments (test  guideline 

Changes  from  guideline 

75-^35-4 

Vinylidene  chloride: 
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Table  1— ConUnuad 


CAS  No. 


79-00-6 


ao-«2-6 


85-44-9 


91-20-3 


92-52-4 


96-48-7 


108-39-4 


106-44-5 
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Chamicai  name/types  of 
testing 


Acut* 
Neurotoxidly 


1 .1 .2-TrichioroethanK 

Acute 

Subchronic 

Devekymamrt 

ReproductM* 

Neurotoxicity 

Carcinogenidty 
In  v^v  cytogenetica 
Immunotoxicity 


Test  standard 


Basic  testing  require- 
ments  (test  guideline) 


799.9135 
790.9620 


799.9136 
799.9346 
799.9370 
799.9380 
799.9620 

799.9420 

799.9638  or  799.9639 

799.9780 


Mstiyt  methacrytaie: 


Otvalopmental 

Reproductive 

Neurotoxicity 

IwfWTturwIoxicity 


Phthaiic  anfvydride: 

Acute 

Subchronic 

Developmental 

Reproductive 

Neurotoxidly 

Carcinogenicity 
Immunotoxicity 


NaptTthalene: 
Acute 

Reproductive 
Immunotoxicity 


l.l'-Bjphenyl: 

Acute 

Subchror>ie 

Developmental 

Reproductive 

Neurotoxicity 

lmmur>otoxicity 


ortf>o-Cresol: 

Acute 

Subchronic 

Neurotoxicity 

fmmunotoxicity 


mete-Cresoi: 

Acute 

Subchronic 

Neurotoxidly 

Immunotoxicity 


piar»Cresol: 

Acute 

Subchronic 

Neurotoxicity 

ImmurKitoxicity 


799.9136 
799.9370 
799.9980 
799.9620 

799.9780 


Changes  from  guideline 


l)(il)(A),  (b)(1)(ia)(A). 
)(1)(II0(B) 


(b)(1)«0(A) 

ib  illiSilA).  (bMl)(lii)(A). 
(b)(1)fiii)(B) 


Final  report 


21  mo 
21  mo 


.  (b)(1)(llMA) 
3(A).  (bM4) 


% 


799.9350 
799.9346 
799.9370 
799.9380 
799.9620 

799.9420 
799.9780 


799.9135 
799.9380 
799.9780 


799.9135 
799.9346 
799.9370 
799.9380 
799.9620 

799.9780 


799.9135 
799.9346 
799.9620 
799.9780 


799.9136 
799.9346 
799.9620 
799.9780 


799.9135 
799.9346 
799.9620 
799.9780 


mm.  (b)(i)oo(A) 

1)(iO(A) 

imh).  (bMi)(«ii)(A). 
(b)(l)f«MA).  (bM4) 


(bM3) 


(bMl)(liO<A). 

'M1M"i)(B) 


iSKiim 


(bM4) 


)(II)(A) 

mm.  (b)(4) 


ib  !l)ffi)(B).  (b)(3) 
'•Hl)a(A).  (b)(1)(ii)(B) 

(B).  (b)(1)(liO(A). 
»(1)(ill)(B) 
(b)(i)(«)(B).  (b)(4) 


ibi 

(b)(i)«)(A).  (b)(i)(iiO(A) 

(b)(1)(il)(A).  (b)i4) 


^ 


(b)(2) 

(b)  3) 

(b  (1)(ii)(A).  (b)M)(JiO(A) 

(b)(1)(ii)(A).  (b)(4) 


(b)(2) 

to(3) 

(b)  l)(ii)(A).  (b)nUiiO(A) 

(b)(1)(ii){A).  (b)(4) 


21  mo 
18  mo 
12  mo 
29  mo 
21  mo 

60  mo 
14  mo 
18  mo 


21  mo 
12  mo 
29  mo 
21  mo 

21  mo 


Effective 
date 


21  mo 
18  mo 
12  mo 
29  mo 
21  mo 

60  mo 
18  mo 


21  mo 
29  mo 
21  mo 


21  mo 
18  mo 
12  mo 
29  mo 
21  mo 

18  mo 


21  mo 
18  mo 
21  mo 
18  mo 


21  mo 
18  mo 
21  mo 
18  mo 


21  mo 
18  mo 
21  mo 
18  mo 


Table  1— Continued 


Chemical  nameAypes  of 
testing 

Test  standard 

Final  report 

Effective 
dale 

CAS  No. 

Basic  testing  require- 
ments (test  guideline) 

Changes  from  guideline 

10O-41-4 

Ethyttienzene: 

Acute 

Developmental 

Reproductive 

Neurotoxicity 

Immunotoxicity 

799.9135 
799.9360 
799.9380 
799.9620 

799.9780 

(b)(2) 

(b)(1)(i)(A).  (b)(1)(ii)(A) 

(b)(1)(ii)(A) 

(b)(1)(ii)(A).  (b)(1)(iiO(A), 

(b)(1)(ilO(B) 
(b)(1)(ii)(A).  (b)(4) 

21  mo 
12  mo 
29  mo 
21  mo 

21  mo 

107-06-2 

Ethylene  dichloride: 

Acute 

Sutx^hronic 

Developmental 

Reproductive 

Neurotoxicity 

/99.9135 
799.9346 
799.9370 
799.9380 
799.9620 

(b)(2) 
(b)(3) 

(b)(l)(l)(C).  (b)(1)(iO(A) 
(b)(1)fy)(A) 

(b)(1)0J)(A),  (b)(1)(iii)(A), 
(b)(1)(iiD(B) 

21  mo 
18  mo 
12  mo 
29  mo 
21  mo 

107-21-1 

Ethylene  glycol: 
Acute 
Sutx:hronic 
Neurotoxidty 

Immunotoxicity 

799.9135 
799.9346 
799.9620 

/99.9780 

(b)(2) 
(b)(3) 
(b)(1)(ii)(A).  (b)(1)(iH)(A). 

(b)(1)(Hi)(B) 
(b)(1)(ii)(A),  (b)(4) 

21  mo 
18  mo 
21  mo 

18  mo 

108-10-1 

Methyl  isobutyl  ketone: 
Acute 

Reproductive 
Immunotoxicity 

799.9135 
799.9380 
799.9780 

(b)(2) 

(b)(1)(ii)(A) 
(b)(1)(ii)(A).  (b)(4) 

21  mo 
29  mo 
29  mo 

108-31-6 

Maleic  anhydride: 
Acute 

Developmental 
Neurotoxicity 

Carcinogenicity 
ImmurKitoxicity 

799.9135 
799.9370 
799.9620 

799.9420 
799.9780 

(b)(2) 

(b)(1)(0(A),  (b)(1)rri)(A) 

(b)(1  (ii  (A),  (b)(1)(iii)(A). 

(b)  1)(iii)(B) 
(b)(1  (iO(A) 
(b)(1)(ii)(A).  (b)(4) 

21  mo 

12  mo 
21  mo 

60  mo 
21  mo 

108-90-7 

Chlorobenzene: 
Acute 
Subchronic 
Neurotoxicity 

Immunotoxicity 

799.9135 
799.9346 
799.9620 

799.9780 

(b)(2) 
(b)(3) 
(b)(1)(ii)(A).  (b)(1)(iiO(A). 

(b)(1)(iii)(B) 
(b)(1)(ii)(A).  (b)(4) 

21  mo 
18  mo 
21  mo 

18  mo 

111-42-2 

Diethanolamine: 

Acute 

Subchronic 

Developmental 

Reproductive 

Neurotoxicity 

Immunotoxicity 

799.9135 
799.9346 
799.9370 
799.9380 
799.9620 

799.9780 

(b)2 

b)  1  (H)  B),  (b)(3) 
b)(1)(ii)B) 
b)(1)(N)  B) 
(b)(1  (ii)  B).  (b)(1)(iii)(A). 

(b)  l)OiO(B) 
(b)  1  (ii)  B).  (b)(4) 

21  mo 
18mo 
12  mo 
29mo 
21  mo 

18  mo 

120-82-1 

1 .2.4-Trichlorobenzene: 
Acute 

Developmental 
Neurotoxicity 

Immunotoxicity 

799.9135 
799.9370 
799.9620 

799.9780 

(b)(2) 

(b)(1)fiO(A) 

(b)(1)(H)(A).  (b)(i)(iH)(A), 

(b)(i)(iiO(B) 
(b)(1)(ii)(A).  (b)(4) 

21  mo 
12  mo 
21  mo 

21  mo 

126-99-8 

Chkxoprene: 
Acute 

Reproductive 
Neurotoxicity 

799.9135 
799.9380 
799.9620 

(b)(2) 

(b)(1)(ii)(A) 

(b)(1)(K)(A),  (b)(1)(iii)(A). 
(b)(1)(iii)(B) 

21  mo 
29  mo 
21  mo 
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Table  1— Continued 


Chemical  name^ypes  of 
testing 

Test  standard 

Final  report 

Effective 
date 

CAS  No. 

Basic  testing  require- 
ments (test  guideline) 

Changes  from  guideline 

Immunotoxicity 

799.9780 

(b)(1)(ii)(A),  (b)(4) 

21  mo 

483-58-1 

Carbonyl  sulfide: 

Acute 

Subchronic 

Developmental 

Reproductive 

Neurotoxicity 

Carcinogenicity 
Bacterial  reverse  mutation 
Mammalian  gene  mutation 
In  vivo  cytogenetics 
ImmuTKitoxicity 

799.9135 
799.9346 
799.9370 
799.9380 
799.9620 

799.9420 

799.9610 

799.9530 

799.9538  or  799.9539 

799.9780 

(b)2 
(b)3 

(b)1)(ii)A) 
b)  1)(ii)A) 
(b)[l  (ii)  A).  (b)(1)(ili)(A), 

(b)  1  fi«)(B) 
(b(1  iOA) 
(b  1    II  C) 
(b   1    il  (C) 
(b   1  (ii  A) 
(b  1  00  A),  (b)(4) 

21  mo 
18  mo 
12  mo 
29  mo 
21  mo 

60rtV) 
6  mo 
6  mo 
14  mo 
18  mo 

• 

7647-01-0 

Hydrochloric  add: 
Acute 

799.9135 

(b)(2) 

21  mo 

7664-39-3 

Hydrogen  flooride: 

Acute 

Subchronic 

DevekXKnentai 

Reproductive 

Neurotoxicity 

Immunotoxicity 

799.9135 
799.9346 
799.9370 
799.9380 
799.9620 

799.9780 

(b)(2) 

(b(3) 

(b{i)(ii)(A) 

(b)(1)(ii)(A) 

(b  (1)(M)(A).  (b)(1)(ili)(A), 

(b)(1)(iii)(B) 
(b)(1)(ii)(A).  (b)(4) 

21  mo 
18  mo 
12  mo 
29  mo 
21  mo 

18  mo 

7782-60-6 

Chlorine: 
Acute 

799.9135 

(b)(2) 

21  mo 

(b)  Changet  from  TSCA  test 
guidelines.  The  provisions  in 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section  when  refarenced  in  Table  1  in 
paragraph  (a)(6)  of  this  section  under 
the  column  "Changes  from  guideline." 
specify  the  manner  in  which  the 
specific  test  standard  difilBre  fronv  the 
TSCA  test  guideline  upon  which  it  i« 
baaed. 

(1)  Modifications  applicable  to  all 
testing.  Only  those  provisions 
specifically  refsrenced  in  Table  1  in 
paragraph  (a)(6)  of  this  section  apply. 

(i)  Test  species.  The  test  animal  shall 
be: 

(A)  A  mammalian  speciea  other  than 
the  rat. 

(B)  A  mammalian  species  other  than 
the  mouse. 

(C)  A  mammalian  species  other  than 
the  rabbit. 

(D)  The  male  rat  and  the  female 
mouse. 

(ii)  Route  of  exposure.  Animals  shall 
be  exposed: 

(A)  Via  vapor-phase  inhalation. 

(B)  Via  inhalation  of  aeroaol. 

(C)  Via  vapor-phaae. 

(iii)  Duration  and  frequency  of 
exposure.  The  test  animal  shall  be:       « 


(A)  Exposed  for  a  4-hour  period  in  an 
acute  study. 

(B)  Cxp<Med  for  6  houn  per  day,  5 
days  per  week  for  a  90-day  period  in  • 
subchronic  study. 

(2)  Modifications  applicable  to  acute 
testing.  When  nfenncBd  in  Table  1  in 
paragraph  (a)(e)  of  this  section,  all 
provisions  in  this  paragraph  apply. 

(i)  The  appraisal  of  pulmonary 
irritation  shall  be  evaluated  during 
exposure  to  the  substance  by  the  use  of 
the  mouse  respiratory  sensory  irritation 
assay  method  as  outlined  in  ASTM  K- 
981-64  (see  paragraph  (bH2)(iiiXC)  of 
this  section).  This  method  ■■sesaes  the 
breathing  patterns  of  test  animals.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
S52(a)  and  1  CFR  part  51.  This  material 
is  incorporated  as  it  exists  on  the  date 
of  approval  and  notice  of  any  change  in 
this  material  will  be  published  in  the 
Federal  Regialar.  Copies  of  the 
incorporated  material  may  be  examined 
at  the  TSCA  Nonconfidential 
Information  Center.  Rm.  NE-B807,  401 
M  St.,  SW.,  Washington,  DC.  20460  or 
by  contacting  the  American  Society  for 
Teating  and  Materials  (ASTM),  100  Bar 
Harbor  Drive.  Conshohoken,  FA  19426- 


2959.  Copies  may  be  inspected  at  the  . 
above  address  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  Suite  700.  Washington.  DC 
For  information  on  this  test  guideline, 
the  refierences  in  paragraph  (b)(2Miii)  of 
this  section  should  be  consulted. 

(ii)  Results  of  respiratory  sensory 
irritation  assay.  Results  shall  be 
reported  as  follows: 

(A)  Data  shall  be  included  in  the  final 
report  and  tabulated  to  show: 

(1)  The  magnitude  of  change  in 
respiratory  rate  with  exposure 
concentration  and  with  time  for  each 


{2)  A  response  concentration,  which 
indicates  the  concentration  at  which  the 
respiration  rate  is  decreased  by  50% 
(RDso).  will  be  calculated,  along  with 
the  95%  confidence  limits. 

(B)  Time-effoct  curves  shall  be 
included  in  the  final  report  to  evaluate 
the  onset  and  shape  of  the  response. 

(iii)  Refierences. 

(A)  Alarie,  Y.,  and  Luo.  J.E.  "Sensory 
Irritation  by  Airborne  Chemicala:  A 
basis  to  establish  acceptable  levels  of 
exposure."  Toxicology  of  the  Nascd 
Passages.  Hemisphere  Publishing 
Corporation:  New  York  pp.  91-100 
(1986). 
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(B)  Alarie,  Y.,  and  Stokinger,  H.E. 
"Sensory  Irritation  by  Airborne 
Chemicals."  CRC  Critical  Reviews  in 
Toxicolo^.  pp.  29»-363  (1973). 

(C)  AsTM.  "Standard  Test  Method  for 
Estimating  Sensory  Irritancy  of  Airborne 
Chemicals."  In:  1984  Annual  Book  of 
ASTM  Standards.  Water  and 
Environmental  Technology.  Section  11. 
Volume  11.04  Designation  E  981-64  pp. 
572-584  (1984). 

(3)  Modifications  applicable  to 
subchronic  testing.  When  referenced  in 
Table  1  of  this  section,  all  provisions  in 
this  paragraph  apply. 

(i)  Respiratory  tract  pathology. 
Respiratory  tract  pathology  shall  be 
performed  as  follows: 

(A)  Care  shall  be  taken  that  the 
method  used  to  kill  the  animal  does  not 
result  in  damage  to  the  tissues  of  the 
upper  or  lower  respiratory  tract.  The 
heart-lung,  including  the  trachea,  shall 
be  removed  in  bloc. 

(B)  Representative  sections  of  the 
lungs  shall  be  examined  histologically. 
This  shall  include  trachea,  major 
conducting  airways,  alveolar  region, 
terminal  and  respiratory  bronchioles, 
alveolar  ducts  and  sacs,  and  interstitial 
tissues. 

(C)  The  nasopharyngeal  tissue  shall  be 
examined  for  histopathologic  lesions. 
This  shall  include  sections  through  the 
nasal  cavity,  and  examination  of  the 
squamous,  transitional,  respiratory,  and 
olfactory  epithelia. 

(D)  The  larynx  mucosa  shall  be 
examined  for  histopathologic  changes. 
Sections  of  the  larynx  to  be  examined 
include  the  epithelium  covering  the 
base  of  the  epiglottis,  the  ventral  pouch. 


and  the  medial  surfaces  of  the  vocal 
processes  of  the  arytenoid  cartilages. 

(ii)  Bronchoalveolar  lavage. 
Bronchoalveolor  lavage  shall  be 
performed  as  follows: 

(A)  The  lungs  shall  be  lavaged  in  situ 
or  after  sacrifice.  If  the  study  will  not  be 
compromised,  one  lobe  of  the  liuigs  may 
be  used  for  liuig  lavage  while  the  other 
is  fixed  for  histologic  evaluation.  The 
lungs  shall  be  lavaged  using 
physiological  saline  after  cannulation  of 
the  trachea.  The  lavages  shall  consist  of 
two  washes  each  of  which  consists  of 
approximately  80  percent  (e.g.,  5  ml  in 
rats  and  1  ml  in  mice)  of  total  limg 
volume.  Additional  washes  merely  tend 
to  reduce  the  concentrations  of  the 
material  collected.  The  lung  lavage  fluid 
shall  be  stored  on  ice  at  approximately 

5  deg.  C  imtil  assayed. 

(B)  The  following  parameters  shall  be 
determined  in  the  lavage  fluid  as 
indicators  of  cellular  damage  in  the 
limgs:  total  protein,  cell  count  and 
percent  leukocytes.  In  addition;  a 
phagocytosis  assay  using  the  procedure 
of  Burleson  or  Gilmour  and  Belgrade 
(Burleson  et  al.,  1987;  Gilmour  and 
Selgrade,  1993)  shall  be  performed  to 
determine  macrophage  activity.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  This  material 
is  incorporated  as  it  exists  on  the  date 
of  approval  tmd  notice  of  any  change  in 
this  material  will  be  published  in  the 
Federal  Register.  Copies  of  the 
incorporated  material  may  be  obtained 
from  the  TSCA  Nonconfidential 


Information  Center,  Rm.  NE-B607,  401 
M  St.,  SW..  Washington.  DC.  20460,  for 
the  Burleson  citation  by  contacting  the 
Society  for  Experimental  Biology  and 
Medicine,  at  Blackwell  Science  Ltd., 
238  Main  Street,  Cambridge,  MA  02142. 
and  for  the  Gilmouir  and  Selgrade 
citation  by  contacting  Academic  Press, 
Inc..  Toxicology  and  Applied 
Pharmacology.  62777  Sea  Harbor  Drive, 
Orlando,  FL  32887.  Copies  may  be 
inspected  at  the  above  address  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC.  The  following 
references  may  be  consulted: 

(I)  Burleson,  G.R.  et  al.  "Poly  (I):  poly 
(C)-enhanced  alveolar  peritoneal 
macrophage  phagocytosis: 
Quantification  by  a  new  method 
utilizing  fluorescent  beads." 
Proceedings  of  the  Society  for 
Experimental  Biology  and  Medicine. 
lS4^466-476  (1987). 

[2]  Gilmour,  G.I.,  and  Selgrade,  M.K. 
"A  Comparison  of  the  Pulmonary 
Defenses  against  Streptococcal  Infaction 
in  Rats  and  Mice  Following  O3 
Exposure:  Differences  in  Disease 
Susceptibility  and  Neutrophil 
Recruitment."  Toxicology  and  Applied 
Pharmacology.  123:211-218  (1993). 

(4)  Modifications  applicable  to 
immunotoxicity  testing.  The  natural 
killer  cell  assay  and  enumeration  of 
splenic  or  peripheral  blood  cells  in 
§  799.9789  (g)(l)(iii)  and  (g)(2)  are  not 
required. 

[PR  E)oc.  97-33451  Filed  12-23-97;  8:45  am] 
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OBFAHTMEMT  OF  AOMCULTURE 


Agrlcuttiiral 


Coo9«ra(tv« 

Educatton. 


RMavcti, 
Extension  Service 


Btotechnotogy  RMc  Aeeesement 
neeearch  Qrente  Program  for  Fiscal 


Agricukuial  Re*«afch  Service; 
Coopemtive  Stale  Raaearch.  Education, 
and  Extension  Service.  USOA. 
ACTXM:  Notice  of  Biotechnology  Risk 
Assessment  Research  Giants  Program; 
Fiscal  Year  19M  solicitation  of 
applications. 


Applications  are  invited  for 
competitive  grant  awards  under  the 
Biotechnology  Risk  Assaasmant 
Research  Grants  Program  (the 
"Program")  for  fiscal  year  (FY)  1996. 
The  authority  for  the  [*rognm  is 
contained  in  section  1668  of  the  Pood. 
Agriculture.  Conservation,  and  Trade 
Act  of  1990  (7  use.  5921).  The 
Program  is  adminiateied  by  the 
Cooperative  State  Researcti.  Education, 
and  Extension  Service  (CSREES)  and  the 
Agricultural  Raaearch  Service  (ARS)  of 
the  U.S.  Department  of  Agriculture. 
DATn:  Proposals  are  due  March  24. 
1090. 

POM  FUNTHCII  WmmmAVOM  OONTACT:  Dr. 
Edward  K.  Kaleikau.  USDAyCSREES. 
(202)  401-1901.  Dr.  Daniel  D.  )ones. 
USDA/CSREES.  (202)  401-6854,  or  Dr. 
Robert  M.  Faust.  USOA/ ARS.  (301)  504- 
6918. 


TaUvaf 

PUfDOM 

AppMcam  Eligibility 

Available  Funding 

Program  Description 

Proposal  Evaluation 

Ai«M  of  Raaaarch  to  be  Supported  in  Fiacal 

YaarieM 
Applicable  RiRulaHons 
PrograouBatic  Contact 
How  to  Obtain  Application  MatariaU 
Propoaal  Fonnat 
Compiiaaca  with  tba  National  Environmanlal 

Policy  Act  (NEPA) 
Propoaal  Sutwiission  and  Owe  Data 
Additional  Infonnation 


The  purpose  of  the  Program  Is  to 
assist  Federal  regulatory  agandes  in 
mmkina  acieoce-bssed  decisions  about 
the  safety  of  introducing  into  the 
environment  genetically  modified 
organisms,  including  plants, 
microorganisms,  fungi,  bacteria,  viruses, 
arthropods,  fish,  birds,  mammals  and 
other  animals.  The  Program 
accomplishes  this  purpose  by  providing 


scientific  infonnation  derived  from  the 
::h  that  it  funds. 
proposals  submitted  to  the 
1  must  be  spplicabla  to  the 
purpose  of  the  Program  to  be 
considered. 

Applicant  Eligibility 

Proposals  may  be  submitted  by  any 
United  States  public  or  private  raseetch 
or  educational  institution  or  * 

organization. 

Availaye  FuadiiV 

Subject  to  the  availability  of  funds, 
the  anticipated  amount  available  for 
support  of  the  Program  in  FY  1998  is 
Si  .5  million. 

Section  712  of  the  Agriculture.  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act.  1998  (Pub.  L.  105- 
86).  prohibiU  CSREES  from  using  the 
funds  available  for  the  Program  for  FY 
1998  to  pay  indirect  costs  axceedina  14 
par  centum  of  the  total  Fedaral  funds 
provided  under  each  aivanl  on 
competitively  awarded  raaearch  grants. 

Section  716  of  the  Agriculture.  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriatioaa  Act,  1998,  encourages 
endtiaa  to  use  grant  funds  to  purchase 
only  American-made  equipment  or 
products  in  the  case  of  any  eqidpment 
or  product  that  may  be  authorised  to  be 
purchased  %vith  the  funds  provided 
under  this  program. 

CSREES  and  ARS  will  competitively 
award  research  grants  to  support 
acience-baaed  biotechnology  regulation 
and  thus  help  address  concerns  about 
the  effects  of  introducing  genetically 
modified  organisms  into  tibe 
environment  aiul  help  regulators  in 
developing  policies  regarding  such 
introduction. 

The  Progmm  's  maearch  empboMtM  is 
on  risk  assessment  and  not  risk 
jMUMgenient.  The  Program  defines  risk 
asaassment  research  as  the  science- 
based  evaluation  and  interpretation  of 
factual  information  in  which  a  given 
hazard,  if  any.  is  identified,  and  the 
consequences  aseorieted  with  the 
hazard  are  explored.  The  Program 
deWnea  risk  management  as  (1)  research 
aimed  primarily  at  reducing  risks  of 
biotechnology-derived  agents  and  (2)  a 
policy  and  decision-making  process  that 
uses  risk  assessment  data  in  deciding 
how  to  avoid  or  mitigate  the 
consequences  identified  in  a  risk 
aaaaasment.  Proposals  must  be  relevant 
to  risk  aasessment  to  be  eligible  for  this 
Program. 

PtofKMsls  must  include  a  statement 
describing  the  relevance  of  the  proposed 
project  to  one  or  more  of  the  topics 


requested  in  this  solicitation.  In 
addition,  proposals  must  include 
detailed  descriptions  of  the 
experimental  design  and  appropriate 
statistical  analyses  to  be  done.  The 
Program  strongly  encourages  the 
inclusion  of  statisticians  and  risk 
analysis  researchers  as  co-principal 
investigators  or  contractora. 

Awarids  %vill  not  be  made  for  clinical 
trials,  conunercial  product 
development,  product  marketing 
strategies,  or  other  research  deemed  not 
appropriate  to  risk  assessment 

Propaeal  Evaluatioa 

Proposals  will  be  evaluated  by  the 
Administrator  assisted  by  a  peer  panel 
of  scientists  for  scientific  merit, 
qualifications  of  project  personnel, 
adequacy  of  facilities,  and  relevance  to 
both  risk  assessment  research  and 
regulation  of  agricultural  biotechnology. 


Areaa  of  Raaearck  To  Be 
FfacalYaarll 


Supported  !■ 


Propoaals  addressing  the  following 
tidies  are  requested: 

1.  Research  on  the  introduction  into 
the  enviroimient  (not  in  a  contained 
facility)  of  genetically  engineered 
organisms.  The  data  collected  may 
include:  survival:  reproductive  fitness; 
genetic  stability;  genetic  recombination; 
horizontal  gene  transfer,  loss  of  genetic 
diversity;  or  enhanced  competitiveness. 
The  organisms  may  include:  fungi; 
bacteria;  viruses;  microorganisnu; 
plants;  arthropods;  fish;  birds; 
mammals;  and  other  animals. 

2.  Research  on  large-scale  deployment 
of  genetically  engineered  organisms; 
especially  commercial  uses  of  such 
organisms,  with  special  reference  to 
considerations  that  may  not  be  revealed 
through  small-scale  evaluations  and 
tests.  This  may  include  monitoring 
locations  where  transgenic  virus 
nsistant  plants  (expressing  viral 
transgenes)  are  grown  on  a  commercial 
scale  or  in  large-scale  production  for 
viral  strains  which  overcome  the 
resistance  phenotype.  The  analysis  of 
rasistance-oreaking  strains  should 
include  analyzing  whether  the  strain 
arose  via  recombination  between  viral 
transgenes  and  the  viral  genome.  Such 
projects  should  survey  the  production 
sites  for  two  to  three  yean. 

3.  Research  to  develop  statistical 
methodology  and  quantitative  measures 
of  risks  associated  with  field  testing  of 
genetically  modified  organisms. 

4.  The  Program  will,  subject  to 
resource  availability,  provide  partial 
funding  to  organize  a  scientific  research 
conference  that  brings  together 
scientists  and  regulators  to  review  the 
science-based  evidence,  if  any.  that  the 
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introduction  of  a  pest  resistance  gene 
into  a  crop  plant  poses  the  risk  of 
increasing  Uie  fitness  of  weedy,  sexually 
compatible  relatives  of  the  crop  plant. 
Data  considered  should  include  the 
introduction  of  pest  resistance  genes  by 
conventional  breeding  or  by  a  process 
involving  recombinant  DNA.  The 
conference  should  provide  an 
opportunity  to  address  how  experiments 
could  be  designed  to  test  whether  a  pest 
resistance  gene  increases  the  fitness  of 
weeds  in  the  field.  The  scientific 
steering  committee  for  the  conference 
should  include  a  broad  representation  of 
disciplines,  including  ecology, 
population  biology,  plant  pathology, 
entomology,  plant  breeding,  and  othera 
as  appropriate.  Evaluation  criteria  of 
submitted  proposals  will  include: 
choice  of  topics  and  selection  of 
speakers;  general  format  of  the 
confidence,  especially  with  regard  to  its 
appropriateness  for  fostering  scientific 
exchange;  provisions  for  wide 
participation  from  the  scientific  and 
regulatory  community  and  others  as 
appropriate;  qualifications  of  the 
organizing  committee  and 
appropriateness  of  invited  speakers  to 
the  topic  areas  being  covered;  and 
appropriateness  of  &e  budget  requested 
and  qualifications  of  the  project 
personnel. 

Applicable  Regnlatkms 

This  Program  is  subject  to  the 
administrative  provisions  found  in  7 
CFR  part  3415,  which  set  forth 
procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals, 
the  awarding  of  grants,  and  post-award 
administration  of  such  grants.  Several 
other  Federal  statutes  and  regulations 
apply  to  grant  proposals  considered  for 
review  or  to  grants  awarded  under  this 
Program.  These  include  but  are  not 
limited  to: 

7  CFR  Part  3019.  as  amended  by  62 
FR  45934 — USDA  implemenUtion  of 
OMB  Circular  A-110,  Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Nonprofit  Organizations. 

Programmatic  Contact 

For  additional  information  on  the 
Program,  please  contact: 

Dr.  Edward  K.  Kaleikau.  Cooperative 
State  Research,  Education,  and 
Extension  Service.  U.S.  Department  of 
Agriculture,  STOP  2241,  1400 
Independence  Avenue,  S.W., 
Washington.  D.C.  20250-2241, 
Telephone:  (202)  401-1901 
or 


Dr.  Daniel  D.  Jones,  Cooperative  State 
Research,  Education,  and  Extension 
Service,  U.S.  Department  of 
Agriculture,  STOP  2220, 1400 
Independence  Avenue,  S.W., 
Washington.  D.C.  20250-2220. 
Telephone:  (202)  401-6854 
or 

Dr.  Robert  M.  Faust.  Agricultural 
Research  Service,  U.S.  Department  of 
Agriculture.  Room  338,  Building  005, 
B ARC- West,  Beltsville,  MD  20705. 
Telephone:  (301)  504-6918 . 

How  To  Obtain  Application  Materials 

Copies  of  this  solicitation,  the 
administrative  provisions  for  the 
Program  (7  CFR  Part  3415),  and  the 
Application  Kit.  whidi  contains 
required  forms,  certifications,  and 
instructions  for  preparing  find 
submitting  applications  for  funding, 
may  be  obtained  by  contacting:  Proposal 
Services  Unit,  Grants  Management 
Branch,  Office  of  Extramural  Programs, 
Cooperative  State  Research,  Education, 
and  Extension  Service,  U.S.  Department 
of  Agriculture,  STOP  2245, 1400 
Independence  Avenue,  S.W., 
Washington.  D.C.  20250-2245. 
Telephone  Number  (202)  401-5048. 

Application  materials  may  also  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  telephone 
number  to  psb9reeusda.gov  which 
states  that  you  wish  to  receive  a  copy  of 
the  application  materials  for  the  FY 
1998  Biotechnology  Risk  Assessment 
Research  Grants  Program.  The  materials 
will  then  be  mailed  to  you  (not  e- 
mailed)  as  quickly  as  possible. 

Propoaal  Fonnat 

The  format  guidelines  for  full  research 
proposals,  found  in  the  administrative 
provisions  for  the  Program  at 
§  3415.4(d).  should  be  followed  for  the 
preparation  of  proposals  under  the 
Pn^ram  in  FY  1998.  (Note  that  the 
Department  elects  not  to  solicit 
preproposals  in  FY  1998.) 

Conqiliance  With  the  National 
Environmental  Policy  Act  (NEPA) 

As  outlined  in  7  CFR  Part  3407  and 
7  CFR  Part  520  (the  CSREES  and  ARS 
regulations  implementing  the  National 
Enviroiunental  Policy  Act  of  1969). 
environmental  data  for  any  proposed 
project  is  to  be  provided  to  CSREES  and 
ARS  so  that  CSREES  and  ARS  may 
determine  whether  any  further  action  is 
needed.  Form  CSREES-1234,  "NEPA 
Exclusions  Form"  (copy  in  Application 
Kit),  indicating  the  applicant's  opinion 
of  whether  or  not  the  project  Sails  within 
one  or  more  cat^orical  exclusions, 
along  with  supporting  documentation, 


must  be  included  in  the  proposal.  The 
applicant  shall  review  the  following 
categorical  exclusions  and  determine  if 
the  proposed  project  may  fall  within 
one  of  the  categories: 

(1)  Department  of  Agriculture 
Categorical  Exclusions  (7  CFR  lb.3) 

(i)  Policy  development,  planning  and 
implementation  which  are  related  to 
routine  activities  such  as  persoimel, 
organizational  changes,  or  similar 
administrative  functions; 

(ii)  Activities  which  deal  solely  with 
the  funding  of  programs,  such  as 
program  budget  proposals, 
disbursements,  and  transfer  or 
reprogramming  of  funds; 

(iii)  Inventories,  research  activities, 
and  studies,  such  as  resource 
inventories  and  routine  data  collection 
when  such  actions  are  clearly  limited  in 
context  and  intensity; 

(iv)  Educational  and  informational 
prooams  and  activities; 

(v)  Civil  and  criminal  law 
enforcement  and  investigative  activities; 

(vi)  Activities  which  are  advisory  and 
consultative  to  other  agencies  and 
public  and  private  entities;  and 

(vii)  Activities  related  to  trade 
representation  and  market  development 
activities  abroad. 

(2)  CSREES  and  ARS  Categmical 
Exclusions  (7  CFR  3407.6  and  7  CFR 
520.5) 

Based  on  previous  expmience,  die 
following  categories  of  CSREES  and 
ARS  actions  are  excluded  because  they 
have  been  found  to  have  limited  scope 
and  intensity  and  to  have  no  significant 
individual  dr  cumulative  impacts  on  the 
quality  of  the  human  environment: 

(i)  The  following  categories  of 
research  programs  or  projects  of  limited 
size  and  magnitude  or  with  only  short- 
term  effects  on  the  environment: 

(A)  Research  conducted  within  any 
laboratory,  greenhouse,  or  other 
contained  facility  where  research 
practices  and  safsguards  prevent 
enviroimiental  impacts; 

(B)  Surveys,  inventories,  and  similar 
studies  that  have  limited  context  and 
minimal  intensity  in  terms  of  changes  in 
the  environment;  and 

(C)  Testing  outside  of  the  laboratory, 
such  as  in  small,  isolated  field  plots, 
which  involves  the  routine  use  of 
familiar  chemicals  or  biological 
materials. 

(ii)  Routine  renovation,  rehabilitation, 
or  revitalization  of  physical  facilities, 
including  the  acquisition  and 
installation  of  equipment,  where  such 
activity  is  limited  in  scope  and 
intensity. 

In  order  for  CSREES  and  ARS  to 
determine  whether  any  further  action  is 
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needed  with  ratpect  to  NEPA.  pertinent 
infonnetion  reguding  the  poeslble 
enviroamental  imfiects  of  a  particular 
proiect  is  neceMary:  therefore,  ■ 
separate  statement  must  be  included  in 
the  proposal  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
prefect  hlls  within  a  categorical 
exclusion  and  the  reasons  therefor.  If  It 
is  the  applicant's  opinion  that  the 
prefect  proposed  fmlla  within  the 
categorical  exclusions,  the  specific 
exclusions  must  be  identified.  The 
information  submitted  shall  be 
identified  as  "NEPA  Considerations" 
and  the  narrative  statement  shall  be 
placed  after  the  coversheet  of  the 
proposal. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions.  CSREES  and 
ARS  may  determine  that  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement  is 
necessary  for  an  activity,  if  substantial 
controversy  on  environmental  grounds 
exists  or  if  other  extraordinary 
conditions  or  circumstances  are  present 
which  may  cause  such  activity  to  have 
c  significant  savinmineatai  eflKt 

Ptepuaal  SnlmiaaioD  and  Due  Date 

What  To  Submit 

An  original  and  14  copies  of  a 
proposal  must  be  submitted.  Proposals 


should  be  typed  on  one  side  of  the  page 
only.  Each  copy  of  each  proposal  must 
be  stapled  securely  in  the  upper 
lefthand  comer  (DO  NOT  BIND).  All 
copies  of  the  proposal  must  be 
submitted  in  one  peckage. 

When  and  When  To  Submit 

Proposals  must  be  postmarked  by 
March  24. 1908  to  be  eligible  for  the 
program.  Proposals  received  after  the 
deadline  date  of  March  24. 1998,  as 
indicated  either  by  the  postmark  date  on 
First  Qas/or  express  mail,  or  by  the 
date  on  a  courier  bill  of  lading,  will  be 
returned  without  review.  Proposals 
must  be  sent  to  the  following  address: 
Biotechnology  Risk  Assessment 
Research  Grants  Program,  c/o  Propoeal 
Services  Unit.  Grants  Management 
Branch,  Office  of  Extramural  Programs. 
Cooperative  State  Research.  Education, 
and  Extension  Service.  U.S.  Department 
of  Agricult\ire,  STOP  2245. 1400 
Independence  Avenue,  S.W., 
Washington.  D.C.  20250-2245. 
Telephone:  (202)  401-5048. 

Proposals  delivered  by  hand  must  be 
received  at  the  following  address  by 
March  24,  1998  (note  that  the  zip  code 
difbrs  from  that  shown  above): 
Biotachnology  Risk  Assessment 
KMlirch  Grants  Program,  c/o  Propoeal 
Services  Unit.  Grants  Management 
Branch,  Office  of  Extramuxal  Programs, 


Cooperative  State  Research,  Education, 
and  Extension  Service.  U.S.  Department 
of  Agriculture.  Room  303,  Aerospace 
Center,  901  D  Street,  S.W.,  Washington, 
D.Q  20024,  Telephone:  (202)  401-5048. 

Additional  Infomation 

The  Biotechnology  Risk  Assessment 
Research  Grants  Program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.219.  For  reasons  set  forth 
in  the  final  rule-related  Notice  to  7  CFR 
part  3015,  subpart  V  (48  FR  29115.  June 
24. 1983).  this  Program  is  excluded  from 
the  scope  of  Executive  Order  No.  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Under  the  provisions  of  the 
PaperworiL  Reduction  Act  of  1995  (44 
U.S.C  chapter  35).  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
OMB  Document  No.  0524-0022. 

Done  St  Washington.  D.C.  on  this  15  day 
of  December.  1997. 


Aaaodata  Adminittrator,  Cooperatiym  State 
Rutarch,  Education,  and  Extension  Service. 

BdwanI  B.  Kaiplii^ 

AsaocJoto  Adadnittaator,  Aghcuhural 

Reeeaich  Service. 

(FR  Doc.  97-33500  Filed  12-23-97:  S:45  am) 


Wednesday 
December  24,  1997 


Part  V 

Department  of 
Transportation 

Coast  Guard 

33  CFR  Part  96 

46  CFR  Part  2,  et  al. 

International  Management  Code  for  the 

Safe  Operation  of  Ships  and  for  Pollution 

Prevention  (International  Safety 

Management  (ISM)  Code);  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
CoMi  Guard 
33  CFR  Pwt  96 

4e  CFR  Pwts  2,  31,  71.  »1. 107, 118, 
12«.  175,  ITS.  and  188 

[CQO96-07q 

mN211S-AF44 

International  Managantant  Coda  for  tha 
Sate  Oparatlon  of  Ships  and  for 
Pollution  Prevention  (International 
Safety  Management  (ISM)  Code) 

AGENCY:  Coast  Guard.  IX)T. 
ACnON:  Final  rule. 

SUMMANV:  In  a  Notice  of  Proposed 
Rulemaking  (NPRM)  published  on  May 
1,  1997,  the  Coast  Guard  proposed 
national  regulations  for  responsible 
persons  and  tbair  vessel(s)  engaged  on 
iiitemational  aad  domestic  voyages,  to 
develop  safety  management  systems  to 
enhance  vessel  operating  safety  at  sea. 
prevent  human  injury  or  loss  of  life,  and 
avoid  damage  to  the  environment,  in 
particular  to  the  marine  environment, 
and  to  property.  Section  602  of  the 
Coast  Guard  Authorization  Act  of  1996 
(Pub.  L.  104-324)  requires  this  action. 
This  Tinal  rule  completes  those 
standards  which  will  allow  U.S.  vessels 
that  are  certificated  to  engage  on 
international  voyages  to  meet  the 
mandatory  certification  requirements,  or 
voluntarily  meet  these  safety  standards 
for  domestic  voyages.  It  also  provides 
standards  to  permit  recognized 
organizations  to  apply  for  authorization 
from  the  U.S.  to  complete  external 
audits  and  issue  international 
convention  certificates  for  U.S.  vessels 
on  behalf  of  the  U.S. 
DATES:  This  final  rule  is  effective  on 
lanuary  23.  1998.  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  rule  are  approved  by  the  Director 
of  the  Federal  Register  on  January  23. 
1998. 


Unless  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary. 
Marine  Safety  Council  (G-LRA/3406). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW..  Washington.  DC 
20593-0001,  between  9:30  a.m.  and  2 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (202)  267-1477. 


TOR  FUMTMn  WroWMATlOW  CONTACT:  Mr. 
Robert  M.  Gauvin.  Proiect  Manager. 
Vessel  and  Facility  OpNsrating  Standards 
Division  (G-MSO-2).  U.S.  Coast  Guard, 
2100  Second  Street  SW..  Washington, 


DC  20593-0001.  telephone  (202)  267- 
1053,  or  fox  (202)  267-4570. 

aUPPLEMENTAftV  MRMMATKM: 
Regulatory  History 

In  May  of  1994.  the  ISM  Code  was 
adopted  as  Chapter  IX  of  the 
Iiitemational  Convention  for  the  Safety 
of  Life  at  Sea  (SOLAS)  1974,  as 
amended.  The  ISM  Code's  adoption 
occurred  at  the  International  Maritime 
Organization's  (IMO's)  Conference  of 
Contracting  Governments  to  SOLAS  in 
London  at  IMO's  Headquarters. 

On  October  19,  1996,  the  President 
signed  into  law  the  Coast  Guard 
Authorization  Act  of  1996  as  Pub.  L. 
104-324.  110  Stat.  3901.  Section  602  of 
the  Act  added  Chapter  32  to  Title  46 
U.S.  Code.  "Management  of  Vessels."  46 
U.S.C.  3203  mandated  the  Secretary  of 
Transportation  to  develop  regulations 
for  the  implementation  of  safety 
management  systems  which  are 
consistent  with  the  International  Safaty 
Management  (ISM)  Code,  for  vessels  and 
their  companies  which  are  engaged  on 
foreign  voyages. 

On  April  24,  1997,  the  Secretary  of 
Transportation  delegated  to  the 
Commandant  of  the  Coast  Guard  the 
responsibilities  under  46  U.S.C  Chapter 
32  and  46  U.S.C.  3103  for  the 
impleroentetion  and  enforcement  of 
safety  management  systems  on  U.S. 
vessels  engaged  on  foreign  voyages.  This 
delegation  was  published  as  a  final  rule 
in  the  Fecteral  Register  (62  FR  19935) 
and  codified  in  49  CFR  1.46  (fll)  and 
(ggg). 

On  May  1. 1997,  the  Coast  Guard 
published  a  NPRM  (62  FR  23705)  in  the 
Federal  Register  on  implementation 
standards  for  safety  management 
systems  for  vessels  and  their  companies 
that  are  certificated  to  engage  on 
international  voyages.  These  proposed 
regulations  provided  standards  for: 

•  The  development  and  compliance  of 
safety  management  systems  for  U.S. 
vessels  and  their  companies; 

•  Mandatory  certification  of  safety 
management  systems  to  international 
levels: 

•  Voluntary  certification  of  safety 
management  systems  for  U.S.  domestic 
trading  vessels:  and 

•  Authorization  by  the  U.S.  to 
organizations  to  complete  external 
audits  and  certification  of  U.S.  vessels 
required  to  meet  the  U.S.  and 
international  safety  management  system 
standards. 

The  NPRM  comment  period  closed  on 
July  30, 1997.  During  the  00  day 
comment  period,  51  documents  were 
received  that  contained  118  comments. 
Seventeen  comments  requested  public 


hearings  but  none  were  held.  Reasons 
for  not  holding  public  hearings  before 
the  publishing  of  this  rlile  are  explained 
in  the  "Discussion  of  Comments  and 
Changes"  section  of  this  rule. 

Background  and  Pnrpaae 

This  rule  is  necessary  to  fulfill  the 
mandates  of  46  U.S.C.  3203,  as  added  by 
section  602  of  the  Coast  Guard 
Authorization  Act  of  1996  (Pub.  L  104- 
324, 110  Stet.  3901).  The  purpose  of  this 
rule  is  to  establish  national  safety 
management  system  standards  and 
requirements  for  the  development, 
documentation,  auditing,  and 
completion  of  certification  by  vessel 
owners  or  responsible  persons.  These 
vessel  safety  management  system 
regulations  are  consistent  with  the 
international  regulations  of  Chapter  IX 
of  the  International  Convention  for  the 
Safety  of  Life  at  Sea  (SOLAS)  1974.  as 
amended.  Chapter  IX  of  SOLAS  requires 
tiuit  all  vessels  to  which  SOLAS  is 
applicable,  and  their  companies,  have 
effective  safety  management  systems 
developed  to  meet  the  performance 
elements  of  the  International  Safety 
Management  (ISM)  Code  (International 
Maritime  Organization  (IMO)  Resolution 
A.741(18)). 

The  development  of  these 
requirements  has  been  fueled  by  the 
continued  occurrences  of  significant 
marine  casualties  despite  engineering 
and  technological  iiuiovations  to  stop 
such  casualties  over  the  last  two 
decades.  In  an  effort  to  further  reduce 
these  casualties,  the  Coast  Guard 
evaluated  the  role  of  the  "htunan 
element"  in  the  maritime  safety 
equation.  Recent  casualty  studies 
concluded  that  in  excess  of  80  percent 
of  all  high  consequence  marine 
casualties  may  be  directiy  or  indirectiy 
attributable  to  the  "human  element" 
ConsequenUy.  the  international 
maritime  community  saw  the  need  to 
emphasize  shipboard  safety 
management  practices  to  minimJKA 
human  errors  or  omissions.  These  types 
of  errors  play  a  part  in  virtually  every 
casualty,  including  those  where 
structural  or  equipment  failure  may  be 
the  direct  causa. 

The  U.S.  has  been  at  the  forefront 
providing  input,  analysis  and  direction 
for  the  IMO's  development  of  these 
international  regulations.  The  U.S. 
recognized  that  the  human  element 
needed  to  be  addressed  and  initiated  the 
Prevention  Through  People  fPTP) 
program  which  examines  and  defines 
the  critical  role  that  the  human  element 
plays  in  maritime  safety.  The  PTP 
concept  asserts  that  safe  and  profitabte 
operations  require  a  systematic 
approach  toward  the  constant  and 
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balanced  interaction  between  the 
elemenU  of  management,  the  work 
environment,  individual  behavior,  and 
appropriate  technology.  The  ISM  Code 
offers  a  systematic  approach  to  mariners 
with  the  policy  and  procedures  needed 
to  understand  their  duties  and  address 
the  human  element  issues  and  risks  that 
can  prevent  casualties  from  occurring. 
The  voluntary  certification  of  safety 
management  systems  by  U.S.  vessels  in 
domestic  trade  supports  the  PTP 
strategies  to  bring  government  and 
industry  together  in  making  cultural 
change  and  partnerships  to  address  the 
human  element  in  maritime  operations 
and  pollution  prevention. 

Accordingly,  the  Coast  Guard 
endorsed  the  guidance  provided  by  the 
ISM  Code  in  IMO  Resolution  A.741(18), 
and  provided  it  as  a  reference  in 
Navigation  and  Vessel  Inspection 
Circular  No.  2-94  (NVIC  2-94) 
published  March  15, 1994,  "Guidance 
Regarding  Voluntary  Compliance  with 
the  International  Management  Code  for 
the  Safe  Operation  of  Ships  and  for 
Pollution  Prevention." 

In  May  1994,  Chapter  IX  of  SOLAS, 
"Management  for  the  Safe  Oi}eration  of 
Ships,"  was  adopted  by  the  U.S.  at  the 
IMO's  Conference  of  Contracting 
Governments  to  SOLAS,  1974.  Chapter 
DC  of  SOLAS  mandates  that  all  vessels 
subject  to  SOLAS,  and  their  companies, 
have  effective  safety  management 
systems  developed  and  in  use  that 
conform  to  the  performance  elementa  of 
the  ISM  Code  (IMO  Resolution 
A.741(18)).  Companies  whose  U.S.  flag 
vessels  trade  internationally  (engaged 
on  a  foreign  voyage)  and  are  subject  to 
SOLAS,  must  have  their  safety 
management  system  externally  audited 
and  must  receive  the  appropriate 
international  certificates  irom  the  U.S. 
or  firom  an  organization  authorized  to 
act  on  behalf  of  the  U.S. 

The  ISM  Code  marks  a  significant 
philosophical  shift  in  the  maritime 
community's  approach  to  safety  by 
recognizing  the  human  element's  role  in 
preventing  marine  casualties  and 
ensuring  vessels  are  operated 
responsibly  in  accordance  with 
domestic  and  international  standards. 
The  ISM  Code  is  seen  as  a  major 
contributor  to  industry's  self-evaluation 
and  actions  to  address  the  himian 
element  concerns.  It  is  intended  to 
change  the  ctuient  approach  of 
regulatory  compliance  from  industry's 
passive  defect  notification  and 
correction  response  mode  to  an 
aggressive  approach  to  safety  and 
environmental  protection.  Under  this 
proactive  approach,  potential 
discrepancies  are  resolved  by  the 
companies  themselves  before  casualties 


or  incidents  that  can  adversely  impact 
the  marine  enviromnent  can  occur. 

The  ISM  Code  performance  elements 
require  the  development  of  safety 
management  systems  which  document 
and  communicate  the  owner's  operation 
policy,  chain  of  authority,  and 
operational  and  emergency  procedures. 
It  also  requires  management  reviews, 
internal  audits  and  correction(s)  of  non- 
conformities as  directed  by  company's 
management  procedures.  The 
documentation  of  a  safety  management 
system  provides  the  basis  for  auditing 
an  employee's  knowledge,  ashore  and 
afloat,  of  the  compan^  procedures  and 
policies.  It  illustrates  owner,  manager 
and  Master  responsibilities  specifically 
and  ensures  awareness  of  national  and 
international  standards  in  the  system's 
procedures. 

The  ISM  Code  performance  standards 
are  broad  based  to  allow  flexibility  for 
the  difiierences  that  each  responsible 
person  has  to  work  with  in  managing  a 
variety  of  vessels  or  just  one.  A  ssdfety 
management  system  is  seen  as  a  living 
system  that  will  change  and  grow  as  the 
responsible  person,  his  or  her  managers 
and  shore-based  and  vessel-based 
personnel  see  the  need  for  change,  or  as 
technology  and  vessel  operations 
change.  The  best  safety  management 
system  is  one  where  there  is 
commitment  from  the  top  management 
of  the  company  and  its  personnel  to  act 
safely  and  in  an  environmentally 
responsible  manner  at  all  times.  The 
accessibility  of  senior  management 
throughout  the  development  of  the 
safety  management  system  and 
throughout  the  systems  life,  is  also  a  key 
factor  to  its  success. 

To  ensure  that  the  U.S.  public  and 
maritime  industry  understood  the 
mandatory  requirements  of  the  ISM 
Code,  the  Coast  Guard  published  a 
notice  in  the  Federal  Register  on 
October  5, 1995  (60  FR  52143).  This 
notice  explained  the  adoption  of  the 
ISM  Code  by  the  Contracting  Parties  of 
SOLAS,  and  scheduled  four  public 
meetings  held  at  the  following  times 
and  locations: 

October  30, 1995,  Federal  Building, 

Seattie,  Washington; 
November  1, 1995,  Port  Authority 

Building,  Long  Beach,  California; 
November  13. 1995,  Holiday  Inn 

Downtown,  New  Orleans,  Louisiana; 

and 
November  16, 1995,  Port  Authority 

Building,  New  York  City,  New  Yorit. 
At  these  public  meetings,  the  Coast 
Guard  received  commenta  on 
implementation  of  the  international 
requirements  and  provide  a  presentation 
on  the  U.S.'s  voluntary  safety 


management  system  guidelines  in  NVIC 
2-94.  Comments  received  at  these 
meetings  were  audiotaped  and  are  a  part 
of  this  docket 

Discussion  of  Commento  and  Changes 

The  Coast  Guard  received  a  total  of  51 
docimienta  containing  118  comments  to 
the  public  docket.  This  section  of  the 
preamble  discusses  the  comments 
received  and  the  Coast  Guard's 
responses  and  changes  to  the  proposed 
rule.  This  section  is  divided  into  three 
parts.  First,  we  disctiss  the  comments 
that  request  public  hearings.  Second,  vm 
discuss  the  commenta  on  specific  CFR 
cites.  Third,  we  discuss  the  general 
commenta  concerning  other  issues 
relating  to  this  rulemaking  and  the 
implementation  of  safety  management 
system  requiremente. 

Comments  Requesting  Public  Hearings 

Sixteen  commenta  requested  a  public 
hearing  to  discuss  the  requirements  in 
33  CFR  96.250(0(4),  involving  the 
determination  of  medical  fitness  for 
seafarers.  The  concern  expressed  was 
that  this  section  permitted  amendmenta 
to  the  standards  that  determined  the 
medical  fitness  of  mariners.  The  Coast 
Guard  is  not  amending  any  r^uiations 
or  standards  regarding  the 
determination  of  medical  fitness  for 
mariners  as  part  of  this  rulemaking.  This 
rulemaking  only  requires  that  the 
responsible  person  provide  procedures 
or  policies  in  the  safety  management 
system  on  how  these  existing 
requirements  are  managed  by  the 
company.  We  do  not  intend  to  hold 
public  hearings  due  to  these  requesta.  as 
they  would  require  actions  on 
regulations  outaide  the  scope  of  this 
rulemaking.  We  understand  the 
importance  of  these  requesta  and  asked 
the  Executive  Director  of  the  Merchant 
Marine  Personnel  Advisory  Committee 
(MERPAC)  to  place  these  comments  and 
concerns  on  the  Committee's  working 
agenda  to  discuss  in  ita  public  meetings 
with  the  Coast  Guard.  The  Executive 
Director  of  MERPAC  and  the 
Committee's  Chairperson  agreed  to 
place  it  on  MERPAC's  working  agenda. 

MERPAC  is  a  federal  advisory 
committee  appointed  by  the  Secretary  of 
the  Department  of  Transportation  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  MERPAC  is  composed  of 
marine  industry  personnel  appointed  to 
advise  the  Coast  Guard  on  merchant 
marine  issues.  The  Committee  offers  an 
open  forum  to  hear  individuals,  groups 
or  industry  specific  concerns,  then 
works  to  provide  the  Coast  Guard  with 
recommendations  as  to  what  actions 
may  be  needed.  MERPAC  has  addressed 
the  issue  of  mariner's  physical  fitness 
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standards  in  the  past  and  will,  when 
changes  are  proposed,  address  it  in  the 
future.  MERPAC's  next  meeting  is 
■cheduled  for  May  1.  1998.  A  notice 
■mouncing  the  Committee's  working 
agenda,  schedule  and  place  of  meeting 
will  be  published  in  the  Federal 
Recister. 

One  comment  requested  a  public 
hearing  if  the  Coast  Guard  does  not  plan 
to  include  specific  protections  for  the 
Northern  Right  Whale  in  the  Bnal  rule. 
The  focus  ofthe  proposed  rule  is  to 
implement  safety  management  STstems 
consistent  with  the  ISM  Code.  The  Coast 
Guard  does  not  intend  to  hold  a  public 
hearing  in  response  to  this  reoueat 
Comments  about  protection  of  the 
Northern  Right  VVhale  and  the  ISM  Code 
are  addressed  in  detail  in  the  final 
section  of  these  conunent  responses. 

CoaunentM  Relating  to  Specific  CFR 
SmMon* 

All  changes  to  each  section  of  the  rule 
are  discussed  Mrithin  the  following 
paragraphs. 

1.  33  CFR  96.110,  96.210,  and  96.310. 
Fmu  comments  were  received  on  these 
sections  which  diecuaeed  who  these 
subparts  apply  to.  Two  comments  found 
the  use  of  the  terminology  "trades  in 
U.S.  waters,"  or  "on  an  international 
voyage."  or  "engaged  on  a  foreign 
voyage"  to  be  conhising  in  determining 
which  vesMla  tmA  persons  must  comply 
with  the  propoeed  regulations.  One 
comment  requested  that  "vessel  engaged 
on  a  foreign  voyage,"  be  used 
throughout  the  rulemaking  as  it 
conforms  to  the  statutory  requirements 
of  46  U.S.C.  3201.  We  agree  and  amend 
proposed  §§96.110. 96.210  and  96.310, 
to  use  the  phrase,  "vessel  engaged  on  a 
foreign  voyage."  as  defined  in  §96.120. 

For  purposes  of  clarification  regarding 
foreign  vessel  voyages  that  coma  under 
U.S.  jurisdiction,  the  Coast  Guard 
amends  §§  96.1 10(c).  96.210(a)(3)  and 
96.310(c),  by  adding  the  words,  "bound 
for  ports  or  places  under  the  jurisdiction 
ofthe  U.S."  This  will  ensure  that  a 
foreign  vessel  or  self-propelled  mobile 
offshore  drilling  unit  (MOOU)  are  held 
accountable  to  the  requirements  and 
certification  of  safety  management 
systems  when  navigating  in  U.S.  waters. 
A  foreign  vessel  engaged  on  a  foreign 
voyage,  involving  innocent  pMM§B 
through  waters  subject  to  the 
jurisdiction  of  the  U.S.  will  not  be 
boarded  under  these  regulations. 

The  second  and  thiraof  these 
comments  also  rlisniwd  the  ua*  of  the 
phrase,  "on  an  intamatloiial  voyage"  in 
46  CFR  31.40-30(a).  71.75-13(a).  91.60- 
30(a).  107.415(a).  115.g2S(a).  12e.480(a). 
176.92S(a).  and  189.60-30(a).  The  Coast 
Guard  does  not  agree  with  a  need  to 


change  this  phrase.  "On  an  international 
voyage"  is  described  in  46  CFR  2.01--8. 
entitled  "Application  of  regulations  to 
vessels  or  tankships  on  an  international 
voyage."  For  consistency  throughout 
title  46  CFR.  we  have  not  r'twinywi  the 
final  rule. 

The  fourth  comment  on  these  sections 
recommends  that  a  specific  subpart  be 
developed  for  foreign  veasel 
requirements,  separate  from  regulations 
for  U.S.  vessels  in  subparts  A.  B  and  C. 
The  comment  suggested  that  this  new 
subpart  include  requirements  for  foreign 
vessels  whose  coijptries  are  parties  to 
SOLAS  and  those  vessels  whose 
countries  are  not.  similar  to  33  CFR 
96.370.  The  Coast  Guard  disagrees  that 
a  separate  subpart  is  needed,  but  has 
added  language  in  §  96.390(a)  to  ensure 
that  it  is  understood  that  actions  for 
safety  management  system  certification 
by  vessels  whose  countries  are  a  party 
to  SOLAS  are  acceptable  as  an 
equivalent  to  the  requirements  of  33 
CFR  part  96,  subparts  B  and  C.  Further 
disciissions  of  this  matter  are  found  in 
paragraph  27  of  this  comment  reply 
section  of  the  final  rule  preamble. 

The  Coast  Guard  amended 
§  96.210(a)(2)(I)  by  removing  the  word 
"passenger"  in  that  sentence.  Under  46 
U.S.C.  3202(a)(1)(A)  "a  vessel 
transporting  mora  than  12  passengers    • 
*   *   *"  must  comply  with  these 
regulations,  not  just  a  passenger  vessel. 
The  Coast  Guard  removed  this  word  to 
ensure  the  meaning  that  all  vaasals 
carrying  more  than  12  pasMOgHS,  not 
just  passenger  vessels,  must  comply 
with  these  regulations. 

The  Coast  Guard  amended 
§§96.210(aH2Ki)  and  (d)(l)(i),  96.330(a) 
and  (d),  96.340(a)  and  (d),  96.370(a),  and 
96.390(aM2)  m  the  statemaoU  were  to 
require  that  theae  sections  applied  to 
vessels  transporting  or  carrying  "more 
than  12  passengers"  as  stated  in  46 
U.S.C.  3202(a)(1)(A).  hmI  not  "12  or 
more  passengers." 

2.  33  CFR  96.120.  Five  commenU 
were  received  on  definitions  in  this 
section.  One  comment  requested  that  a 
definition  for  "designated  person"  be 
added  to  this  section  to  ensure  that  this 
person's  responsibilities  for  overseeing 
the  safety  management  system  is  not 
confused  with  tne  raaponsibilities  of  the 
"responsible  person."  It  should  also  be 
understood  that  a  responsible  person 
with  s  large  fleet  of  vessels  can  assign 
the  responsibility  of  the  designated 
person  to  more  than  one  employee,  or 
that  a  designated  person  could  be 
responsible  for  more  than  one  vessel. 
Tlie  Coast  Guard  ^cees  with  the 
comment  and  has  added  a  definition  for 
designated  person  to  this  section. 


One  comment  requested  that  the  term 
"responsible  person"  be  replaced  by  the 
term  "owner"  beoeuse  of  possible 
confusion  with  the  term  "responsible 
party,"  which  is  defined  in  the  Oil 
Pollution  Act  of  1990  (OPA  90).  The 
Coast  Guard  does  not  agree  with  this 
comment  and  has  not  changed  the 
definition  of  the  "responsible  person." 
Responsible  party  is  defined  in  section 
1001(32)  of  OPA  90  to  clarify  UabiUty  of 
the  owners  and  operators  of  vessels, 
onshore  facilities,  offshore  facilities, 
deepwater  ports,  and  pipelines  in  the 
event  of  an  oil  spill.  The  Coast  Guard's 
definition  of  responsible  person  in  this : 
rulemaking  clearly  relates  to 
responsbility  surrounding  the 
development  and  use  of  safety 
management  systema  ashore  and  aboard 
vessels. 

One  conunent  su^ested  redefining 
the  term  "company"  to  include  the 
definition  of  an  "operator"  as  defined  in 
30  CFR  250.2  of  the  Mineral  and 
Management  Service's  regulations  for 
ofbhore  oil  and  gas  exploration.  The 
Coast  Guard  does  not  agree.  There  are 
times  when  a  lessee  or  operator  of  an 
offshore  oil  or  gas  exploration  vessel 
becomes  responsible  by  contract  with 
the  owner  of  the  vessel  to  assume  the 
duties  imposed  by  these  rules.  When 
this  occurs,  a  written  designation  of  that 
responsibility  must  be  provided  by  the 
owner  to  the  lessee  or  operator  of  the 
contracted  vessel  and  placed  in  the 
documentation  of  the  safety 
management  system  as  required  by  the 
ISM  Code.  This  is  part  of  the  safety 
management  system's  documents  and 
reports  required  by  §  96.250(b)(2),  and 
there  is  no  need  to  expcuid  on  the 
definition  of  "company". 

One  comment  requested  that  the  term 
"recognized  organization"  be  changed 
to  a  "member  of  the  International 
Association  of  Classification  Societies 
(lACS)."  The  Coast  Guard  does  not  agree 
with  this  comment.  Other  organizations, 
outside  the  membership  of  LACS,  may 
apply  and  be  recognized  if  they  meet  the 
requirements  of  46  CFR  part  8.  The 
regulations  of  that  part  do  not  limit  the 
spplication  or  recognition  of  any 
organization  because  they  are  or  are  not. 
members  of  LACS.  The  Coast  Guard  has 
amended  the  definition  of  a  recognized 
organization  in  this  section  to  be  clear 
on  which  requirements  of  46  CFR  part 
8,  an  organization  must  meet  to  be 
accepted.  As  subparts  C  and  D  of  46 
CFR  part  8  provides  requirements  for 
other  international  certificate 
authorizations  and  the  U.S.  Alternate 
Compliance  Program,  which  have  no 
effect  on  U.S.  ISM  Code  certification 
authorization,  these  subparts  are 
removed  from  the  definition.  This 
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change  of  definition  has  also  required 
changes  to  the  langiiage  in  the  definition 
of  an  "Authorized  Organization  Acting 
on  behalf  of  the  U.S."  and  §§  96.400(a), 
96.4i0  and  96.430(b)  (formerly 
§  96.430(a)(5)).  Also,  we  have  removed 
the  phrase  "national  or  international" 
from  the  recognized  organization 
definition  for  consistency  with  subpart 
D. 

One  comment  inquired  whether  the 
phrase,  "vessel  engaged  on  a  foreign 
voyage"  includes  the  operation  of  U.S. 
flag  oilfield  crewboats  to  and  from 
foreign  ports  during  operations^ 
supporting  oil  exploration  pro-ams 
internationally.  Such  vessels  that  are 
offshore  supply  vessels  (OSVs)  of  500 
gross  tons  or  more,  or  are  carrying  more 
than  12  passengera,  would  be 
considered  engaged  on  a  foreign  voyage 
under  paragraph  (b)  of  the  term's 
definition.  This  definition  states  that  a 
vessel  is  considered  to  be  on  a  foreign 
voyage  when,  "making  a  voyage 
between  places  outside  the  United 
States"  (§96.120).  These  crewboats 
must  meet  the  requirements  of  33  CFR 
part  96  and  the  ISM  Code  for  safety 
management  systems,  when  certificated 
for  such  voyages.  No  changes  were 
made  to  the  final  rules  in  response  to 
this  comment 

hi  November  1997,  the  SOLAS 
Conference  on  the  Safety  of  Bulk 
Carriers  was  held  at  IMO's  headquarters 
in  London.  During  this  conference,  a 
new  Chapter  XII  of  SOLAS  was  adopted, 
entitled  "Additional  Safety  Measures  for 
Bulk  Carriers."  During  deliberations  on 
this  new  chapter  of  SOLAS  an 
interpretation  was  adopted  regarding 
the  definition  of  a  bulk  carrier.  This 
interpretation  is  found  in  Resolution  6 
of  the  resolutions  adopted  by  the 
conference.  This  interpretation  pertains 
to  the  definition  of  bulk  carrier  in 
Regulation  1.6  of  Chapter  IX  of  SOLAS 
on  the  ISM  Code,  as  well  as  the  new 
Chapter  XII  on  Bulk  Garner  Safety.  The 
definition  in  Chapter  IX  is,  "Bulk  carrier 
means  a  ship  which  is  constructed 
generally  with  single  deck,  top-side 
tanks  and  hopper  side  tanks  in  cargo 
spaces,  and  is  intended  primarily  to 
carry  dry  cargo  in  bulk,  and  includes 
such  types  as  ore  carriers  and 
combination  carriers."  The 
interpretation  removes  the  ambiguity  of 
the  term  "constructed  generally." 
Specifically,  the  resolution  "Urges 
SOLAS  Contracting  Governments  to 
interpret  the  definition  of  the  term 
"bulk  carrier"  given  in  regulation  IX/ 
1.6,  for  the  purpose  of  the  application  of 
SOLAS  regulation  IX/2.1.2  *  *   •  to 
mean:  ships  constructed  with  a  single 
deck,  top-side  tanks  and  hopper  side 
tanks  in  cargo  spaces  and  intended 


primarily  to  carry  dry  cargo  in  bulk;  or 
ore  carriers;  or  combination  carriers." 
Bulk  carriers  that  meet  this 
interpretation  are  required  to  meet  the 
first  effective  date  of  the  ISM  Code,  July 
1. 1998.  Other  vessels,  which  carry  bulk 
cargoes,  but  do  not  meet  this 
interpretation,  must  meet  the  second 
effective  date  of  the  ISM  Code  Quly  1. 
2002).  as  required  by  §  96.210.  The  U.S. 
has  decided  to  accept  this  IMO 
interpretation  to  SOLAS.  This 
rulemaking  has  not  defined  bulk 
carrien,  but  intends  to  use  all  vessel 
type  definitions  as  provided  by 
Regulation  1  of  Chapter  IX  of  SOLAS. 
For  clarity,  we  added  a  new  paragraph 
(a)  to  the  definition  section  to  explain 
that  we  will  use  the  definitions 
provided  by  Chapter  DC  of  SOLAS,  and 
not  the  definitions  in  Title  46  of  the  U.S. 
Code. 

3.  33  CFR  96.230(a).  Four  comments 
were  received  on  this  para^aph.  Two 
requested  clarification  whether  these 
practices  have  to  be  in  writing.  One 
comment  noted  that  requiring  written 
practices  would  impose  requirements 
on  U.S.  vessels  that  are  not  required  on 
foreign  vessels.  We  agree.  Requiring 
these  objectives  in  writing  would  extend 
U.S.  vessel  requirements  beyond 
requirements  for  a  foreign  vessel  under 
the  ISM  Code.  This  change  would  also 
require  a  foreign  vessel  that  operates  in 
the  U.S.  to  complete  further  work  on 
their  safety  management  system  that 
exceeds  the  requirements  of  the  ISM 
Code.  We  amend  the  rule  to  remove  the 
term  "written"  and  have  reworded  the 
paragraph  to  ensure  that  the  objectives 
required  by  this  section  are  consistent 
vtrith  the  ISM  Code. 

The  third  comment  requested 
clarification  ofthe  term  "type"  of 
vessel,  and  suggested  that  this  definition 
would  have  the  same  meaning  as  vessel 
"category."  This  terminology  is  required 
to  be  used  on  the  Document  of 
Compliance  certificate  to  illustrate  what 
type  of  vessel(s)  a  company's  safety 
management  system  is  developed  to 
manage.  If  the  type  of  vessel(s)  a 
responsible  person  owns  changes,  then 
the  safety  management  system  must  be 
amended  to  include  the  specifics  of 
managing  the  new  or  different  vessel 
type.  Vessel  types  are:  passenger  ship; 
passenger  high-speed  craft;  cargo  high- 
speed craft;  bulk  carrier;  oil  tanker; 
chemical  tanker;  gas  carrier;  MODU;  and 
other  cargo  ship.  The  term  "cargo  ship" 
used  to  describe  a  vessel  type  under 
SOLAS  has  the  same  meaning  as 
"freight  vessel"  for  these  regulations. 

The  final  comment  on  this  paragraph 
noted  that,  as  drafted,  the  meaning  of 
this  paragraph  could  be  interpreted  to 
require  the  safety  management  system  to 


provide  a  safe  wcvk  environment  "for" 
the  vessel.  The  intent  of  the  ISM  Code 
is  to  require  a  safe  working  environment 
"on  boud"  the  vessel.  The  Coast  Guard 
agrees  with  the  comment  and  has 
reworded  the  paragraph  to  clarify  its 
meaning  and  be  consistent  with  the  ISM 
Code. 

4.  33  CFR  96.230(b)  and  96.230(c). 
Five  comments  requested  that  we 
amend  these  paragraphs  because  the 
"listing"  of  safeguards  and  continuous 
improvement  methods  is  not  the  same 
as  "establishing  or  implementing"  those 
safeguards.  The  Coast  Guard  agrees  with 
the  comments  and  amends  paragraphs 
(b)  and  (c)accordingly. 

5.  33  CFR  96.230^).  One  comment 
requested  that  this  paragraph  be  struck 
frtim  the  final  rule  because  ensuring 
compliance  with  the  many 
international,  national,  industry 
standards  and  codes  is  unworkable  and 
a  second  comment  requested  that  the 
term  "industry  guidelines"  be  expanded 
to  "maritime  industry  guidelines."  We 
disagree  that  this  paragraph  is 
unworkable  or  should  be  struck,  but 
have  amended  it  to  include  maritime 
regulations  and  standards  in  the  safety 
management  system.  It  does  not  require 
any  more  actions  than  those  already 
completed  by  foreign  vessels  under  their 
ISM  Code  compliance  responsibilities. 
The  Coast  Guard  agrees  with  the 
comment  recommending  the  use  of  the 
phrase,  "maritime  industry  guidelines" 
and  amends  this  paragraph  in  the  final 
rule.  To  ensure  clarity,  we  amended  this 
paragraph  to  use  the  word  "relevant." 

6.  33  CFR  96.240(b).  One  comment 
discussed  that  this  paragraph  was 
unclear,  because  as  drafted,  it  appeared 
that  foreign  vessels  would  be  required  to 
comply  with  U.S.  national  standards 
and  U.S.  regulations  for  ship 
construction  and  operation  not  normally 
applicable  to  foreign  flag  vessels.  The 
comment  pointed  out  that  this  is 
inconsistent  with  the  ISM  Code.  This 
was  not  the  intent  of  the  proposed 
requirements.  We  have  amended  this 
paragraph  to  make  it  clear  that  foreign 
vessels  need  to  follow  U.S.  regulations 
applicable  to  them  when  they  operate  in 
U.S.  waters. 

7.  33  CFR  96.240(c).  One  comment 
discussed  that  the  documentation  which 
describes  the  levels  of  communication 
was  not  a  functional  requirement  of 
safety  management  systems.  The 
comment  suggests  that  requiring  this 
documentation  would  be  an  arduous 
task  with  respect  to  the  operation  of  a 
self-propelled  MODU,  because  the 
organizational  makeup  of  the  vessel 
changes  depending  on  whether  the 
vessel  is  navigating,  or  is  anchored  in 
oil  exploration  operations.  The  Coast 
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Guard  disagraes.  The  diractiona  and 
management  needed  for  this  type  of 
operation  between  the  responsible 
person,  the  navigating  crew,  whomever 
manages  the  operational  drilling  crew 
and  the  supervising  staff  of  the  drilling 
crew  aboard  the  MODU  itself,  ia  exactly 
the  situation  that  this  requirement 
■ddiaaeeii.  No  change  has  been  made  to 
this  requirement  in  the  final  rule. 

t.  33  CFR  96.240(d).  One  comment 
questioned  the  Coast  Guard's  authority 
to  require  "near  accident  reporting"  in 
this  paragraph,  arguing  that  this  w«s 
inconsistent  with  the  ISM  Code.  We 
Section  9.1  of  the  ISM  Code 
I  that.  "The  safsty  management 
I  should  include  procedures 
■Muring  that  non-conformities, 
aoddents  and  hazardous  situations  ars 
reporied  to  the  company,  inveali|Blad 
and  analyzed  wdth  the  objective  of 
improving  safety  and  pollution 
prevention."  The  Coast  Guard  interprets 
that  near-accident  reporting  is 
hHBrdous  situation  reporting.  The  Coast 
Guani  has  also  reinforced  the  meaning 
of  this  requirement  in  the  standards 
provided  by  §  96.250(i). 

The  comment  also  suggaalB  aoModing 
this  paragraph  to  conform  to  the  ISM 
Coda.  Specifically,  the  comment 
sugpels  revising  the  language  to  say 
"procedures  for  reporting  *   *  ■  non- 
conformities with  the  ISM  Code."  as 
opposed  to  "non-conformities  with  the 
safety  maaafsaant  system."  The  Coest 
Guard  diaa^pees  that  only  non- 
conformities with  the  ISM  Code  should 
be  included  here.  The  fumztional 
requirements  of  a  safety  management 
system  must  ensure  the  continuous 
evaluation  and  appropriate 
Improvement  of  the  safety  management 
syalSMi  by  the  company's  management. 
llowe»ei.  to  ensure  clarity  this 
paregraph  is  amended. 

One  comment  supported  $96.24lKd) 
as  AaiM.  and  emphasized  the 
importance  of  aav^slsa  lapottlng  and 
follow-up  to  eatabllsh  Isssobs  levned. 
We  agree.  The  Coast  Guard,  in 
paitMfship  with  the  Federal  Maritime 
Administration  (MARAD),  is  developing 
a  nationwide  voluntary  near-miss 
accident  reporting  program  to  compile 
laasons  learned  for  the  education  of 
mariners  and  maritime  industry.  When 
completed,  the  Coast  Guard  will  publish 
policy  on  the  use  of  the  national  near- 
miss  accident  reporting  program  and  a 
rssponsible  person's  ability  to  use  the 
naHoiial  program  to  conform  with 


U.S. 


the  rsquirements  of  near-accident  or 
hazardous  situation  reporting  required 
by  the  ISM  Code.  The  Coast  Guard's 
program  manager  for  this  project  is  the 
Chief,  Office  of  Investigations  and 


AnalysU  (G-MOA),  at  Coest  Guard 
Headquarters. 

9.  33  CFR  96.240(e).  One  comment 
objected  to  the  use  of  the  word 
"procedures"  in  this  paragraph  stating 
that  the  functional  requirements  should 
define  a  "process"  for  ensuring  an 
appropriate  response  to  i 
situations.  The  Coast  Guard 
because  tlie  paragraph,  as  drafted,  is 
interpreted  broawy  and  will  define  a 
process  for  response  es  required  by  the 
ISM  Code.  Multiple  levels  of 
management,  such  as  on  a  kdODU  and 
third  party  managed  veseri,  need  to 
daffaw  thair  "praossses  "  in  tenns  of 
procedures  in  a  safety  management 
system  for  it  to  woHl  i>racadurae  that 
define  these  processes  cao  ba  used  as 
training  tools,  tracking  tools,  and  action 
tools.  This  requirement  does  not  require 
a  new  process  to  be  developed  if  they 
are  already  in  hand  or  developed  under 
current  regulation  or  management 
procedures.  No  cliaage  is  aaade  in 
response  to  this  comment. 

10.  33  CFR  96.240(gJ.  Two  comments 
discussed  expending  this  peragraph  to 
imitade  the  use  of  objective  Internel 
safaty  assessments  in  place  of  internal 
auditing,  and  stated  that  safety 
management  systems  should  be 
reviewed  to  evaluate  their  efficiency 
against  establislMd  industry  evaluation 
procedures.  Both  comments  contain 
merit,  and  the  Coast  Guard  apaas  that 
the  efficiency  and  meesuiement  of 
safety  maaapBient  system  impects  and 
their  effectiveness  should  be 
determined.  Ho%vever,  the  Coast  Guard 
disagrees  with  the  need  for  such 
requirements  in  the  final  rule.  The 
suggssted  requirements  would  extend 
managerial  responsibility  past  the 
minimum  requirements  of  the  ISM 
Code.  Therefore,  no  changes  are  made  in 
response  to  this  comment 

11.  33  CFR  96.250.  Five  commenU 
were  received  on  this  section.  One 
comment  noted  that  both  functional  and 
documentary  requirements  are  included 
in  the  table  within  $  96.250.  The 
comment  recommended  reterencing  the 
documentary  requirements  of  §96.240 
to  the  table  within  §96.250.  The  Coast 
Guard  does  not  agree  that  there  is  a  need 
to  cross  reference  the  requirements  of 

§  96.240,  as  the  requirements  for 
performance  objectivee  documentation 
are  already  covered  within  the 
requirements  of  the  table  in  §  96.250. 

Four  comments  suggested  that  these 
regulations  should  contain  provisions  to 
protect  records  that  are  maintained  as 
part  of  a  safaty  management  system.  The 
comments  request  that  the  regulations 
be  amended  to  prohibit  use  of  theee 
records  in  civil  or  administrative 
proceedings.  Specific  concerns  were 


that  the  documentation  and  reporting 
requirements  will  contain  sensitive 
company  information  that,  while 
essentlsl  for  purposes  of  company 
personnel  use,  should  not  be  made 
publicly  available  for  use  in  civil 
proceedings.  The  Coast  Guard  agrees 
that  for  a  safoty  management  system  to 
work  correctly  and  to  be  continuously 
self-improving,  it  requires  the  proactive 
actions  of  the  responsible  person  to 
have  reports  completed  on  non- 
conformities and  hazardous  situations, 
no  matter  how  minor  or  major,  so  that 
management  reviews  can  be  completed 
and  corrections  made  to  the  safety 
management  system  accordingly. 
However,  the  Coest  Guard  cannot 
provide  any  protection  for  these  records 
becsuse  to  do  so  would  exceed  its 
suthority  granted  in  46  U.S.C.  Chapter 
32.  To  clarify  our  intent,  a  note  has  been 
added  at  the  end  of  the  table  in  §  96.250. 
in  the  final  rule. 

12.  33  CFR  96.250(b).  Three 
conunents  were  received  on  this 
paragraph.  The  first  comment  requested 
clarification  whether  the  requirement 
for  the  company's  responsibility  and 
authority  statement  should  extend  to  all 
vessels  owned  by  the  responsible 
person,  or  just  the  vessels  of  the 
company  that  must  comply  with  this 
part.  The  Coast  Guard  contends  that  it 
would  be  to  the  responsible  person's 
benefit  to  have  all  vessels  that  he  or  she 
owns  meet  the  safety  management 
system  requirements  of  this  part 
However,  only  veasels  required  to  meet 
33  CFR  part  96,  are  required  to  be 
covered  by  this  requirement 

The  second  comment  discussed  the 
possibility  of  confusion  regarding  the 
determinetion  of  the  responsible  person 
on  s  self-propelled  MODU,  between  the 
owner,  operator,  leasee,  or  drilling 
contractor.  The  delineation  of  the 
relationships  of  these  persons  or 
companies  involved  in  a  MODLTs 
operation  should  be  explained  by  the 
company's  policies  and  procedures. 
Proper  explanation  of  these 
relationships  in  the  safety  management 
system  ensures  that  personnel 
responsible  for  specific  duties  involving 
safe  operation,  and  the  services 
provided  to  the  vessel  by  contracted 
personnel,  will  understand  their 
responsibilities  correctly  thereby 
reducing  human  element  errors  which 
can  cause  accidents.  It  will  also  enhance 
the  vessel's  response  to  casualties  and 
accidents,  resulting  in  mitigation 
damages  to  the  vessel  and  the 
environment,  or  injury  to  vessel 
personnel. 

The  third  comment  on  this  paragraph 
discussed  subparagraph  (b)(4),  which 
requires  the  safety  management  system 
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to  contain  a  statement  that  describes  the 
company's  responsibilities  to  ensure 
adequate  resources.  The  comment 
further  states  that  describing  this 
responsibility  in  the  safety  management 
system  does  not  necessarily  mean  that 
the  company  bears  responsibility.  We 
understand  that  vessel  resources  can  be 
provided  by  a  myriad  of  contract 
companies  and  personnel  not  under  the 
direct  control  of  the  responsible  person. 
Safe  management  does  not  point  fingers 
but  ensiures  communications  so  when 
problems  devefop,  there  are  clear 
policies  that  employees  can  follow  to 
make  decisions.  The  reasoning  that  the 
performance  objectives  of  these  safety 
management  system  standards  are  so 
general  is  to  allow  them  to  be 
customized  to  specific  type  vessel 
operation  for  ease  of  the  user.  No 
changes  have  been  made  to  the  final 
rule  due  to  these  comments. 

13.  33  CFR  06.250(c).  One  comment 
requested  that  the  term  "oversee"  used 
in  this  paragraph,  be  changed  to  the 
word  "monitor"  to  describe  the  actions 
required  of  the  designsted  person.  The 
Coast  Guard  agrees  with  this  comment 
and  amends  this  parapaph  in  the  final 
rule.        

14.  33  CFR  96.250(d).  Three 
comments  were  received  on  this 
paragraph.  One  comment  stated  that  not 
all  vessels  are  certificated  or  required  by 
the  provisions  of  national  regulations  to 
have  Mastere,  but  instead  may  have 
Persons-In-Charge.  The  Coast  Guard 
agrees  with  this  comment,  but  has  not 
amended  the  regulation.  The  Coast 
Guard  uses  the  term  Master  to  be 
consistent  with  the  ISM  Code. 
Additionally,  all  U.S.  vessels 
mandatorily  required  to  meet  the  safety 
management  system  requirements  of 
this  part  are  certificated  to  have  Masters 
on  board.  The  Coast  Guard  understands 
that  there  are  vessels  which  can 
voluntarily  meet  these  standards,  such 
as  non  self-propelled  MODUs,  which 
are  not  required  to  have  a  Master  but  a 
Person-In-Chaige  as  senior  manager  of 
the  vessel.  The  Coast  Guard  is 
developing  a  new  chapter  in  Volimie  n 
of  it's  Marine  Safety  Manual  (MSM),  on 
the  U.S.  safety  management  system 
compliance  and  enforcement  policies 
which  will  be  used  by  the  Coast  Guard 
and  organizations  authorized,  to  audit 
and  certificate  safety  management 
systems.  The  Coast  Guard  has  not 
amended  this  paragraph  because  the 
MSM  guidance  will  clarify  that  the  term 
"Master"  includes  a  Person-In-Charge  in 
this  sitiiation. 

The  other  two  comments  questioned 
whether  a  vessel's  Master  is  capable  of 
having  responsibilify  and  authority  over 
shore-based  resources,  and  asked  that 


such  contentions  be  deleted  from  this 
paragraph.  Ehiring  some  duties,  the 
Master  of  the  vessel  will  be  the 
responsible  peraon's  representative 
contracting  and  supervising  vessel 
support  from  shore-based  resources,  as 
well  as  directing  resources  from  the 
vessel  mAnaging  company.  The  safefy 
management  system  should  clearly 
describe  these  duties  to  allow  the 
Master  to  understand  his  or  her 
responsibilities  and  decision-making 
policies.  This  will  also  help  sh(»e-based 
resources  understand  their  duties,  their 
importance  to  the  vessel,  and  their 
responsibilities  to  the  vessel  Master  as 
a  manager.  The  Coast  Guard  does  not 
agree  with  these  conmients  and  has  not 
amended  this  paragraph  of  the  final 
rule.       

15.  33  CFR  96.250(e).  Two  comments 
were  received  on  this  paragraph.  One 
discussed  that  the  Master  of  a  vessel 
does  not  have  overall  authorify  for  .. 
vessel  operation  because  the  Master's 
authority  is  overridden  by  flag  state, 
coastal  state,  and  numerous  other 
governmental  authorities.  We  respond 
that  the  Master  is  the  responsible 
person's  representative  on  the  vessel 
and  all  authorities  that  can  be  expected 
of  the  Master  should  be  supported  by 
the  safefy  management  system.  The 
Master  has  overriding  responsibilify  and 
authorify  to  ensure  that  the  vessel  is 
operated  safely,  and  consistently  with 
all  applicable  laws.  When  the  Master  is 
not  specified,  it  is  impossible  to  expect 
the  individual  employed  as  the  Master 
to  provide  proper  leaderehip  or  decision 
midung  clarify.  Where  the  Master 
follows  international,  national,  coastal, 
or  local  regulations  or  directions, 
regarding  management  of  a  vessel,  he/ 
she  is  making  decisions  on  how  to  use 
these  fecton  in  the  efficient  and  safe 
operation  of  the  vessel  taking  into 
account  the  policies  provided  by  the 
safefy  management  system. 

The  second  comment  encouraged  the 
Coast  Guard  to  amend  this  paragraph  by 
adding  a  subparagraph  (3)  which  states, 
"Responsibilify  with  the  bridge  team 
and  officen  on  watch  to  monitor 
navigation,  collision  avoidance,  and 
communications  while  the  ship  is 
piloted."  The  Coast  Guard  does  not 
agree  that  this  statement  needs  to  be 
added  to  this  paragraph  because  this 
requirement  for  providing  procedures 
for  shipboard  operations  is  covered  by 
paragraphs  (f)  and  (g)  of  the  table  in 
§  96.250.  The  Coast  Guard  has  made  no 
changes  to  the  final  rule  due  to  either  of 
these  comments. 

16.  33  CFR  96.250(f).  Foiu  comments 
were  received  on  this  paragraph.  One 
comment  discussed  that  the  statement 
in  §  96.250(f)(6)  required  knowledge  of 


the  relevant  rules,  regulations,  codes 
and  guidelines,  which  was  a  subtle 
difEEvence  from  than  "an  adequate 
understanding"  required  by  the  ISM 
Code.  We  agree  that  this  statement  may 
be  misinterpreted  to  require  more  than 
what  would  be  consistent  with  the  ISM 
Code  and  have  changed  the  language 
accordingly. 

One  comment  discussed  that  there 
should  be  an  understanding  that  the 
documentation  of  training  identified 
and  required  by  other  national 
regulations  or  international 
conventions,  can  be  documented  under 
the  safefy  management  system  in 
compliance  with  these  requirements 
and  also  meet  the  requirements  for 
training  and  documentation  of  the 
International  Convention  on  Standards 
of  Training,  Certification  and 
Watchkeeping  for  Seaferers,  1978,  as 
amended  in  1995  (STCW).  The  Coast 
Guard  agrees  with  this  comment,  and 
this  understanding  is  stated  in  NVIC  4- 
97  (Guidance  on  Qsmpany  Rules  and 
Responsibilities  under  the  1995 
Amendments  to  the  STCW).  NVIC  4-97 
states.  "If  you  operate  your  vessel  under 
a  safefy  management  system  (SMS)  in 
compliance  with  the  International 
Safefy  Management  (ISM)  Code  and 
hold  a  valid  Safefy  Management 
Certificate  (SMC)  and  Document  of 
Compliance  issued  by  the  Coast  Guard 
under  46  U.S.C.  3205,  you  are  presumed 
to  be  in  compliance  with  STCW 
Regulation  1/14."  On  the  other  hand, 
NVIC  7-97  (Guidance  on  the  STCW 
Qualify  Standard  System  (QSS)  for 
Merchant  Mariner  Courses  or  Training 
Programs),  explains  that,  "*  *  *  In 
order  for  shipping  companies  that  are 
ISM  Code  certified  to  have  their  training 
meet  the  STCW  QSS  requirement,  their 
training  program  must  meet  the  criteria 
in  46  CFR  10.309. 

It  should  be  remembered  that 
docimientation  and  training 
reqiurement  programs  developed  by  a 
company  can  cover  a  magnitude  of 
difEnent  vessel  type  specific 
requirements.  Each  vessel  type,  imder 
the  umbrella  of  a  company's  safefy 
management  system,  may  only  need  to 
use  those  portions  of  the  training  and 
documentation  program  of  the  total 
company  system  that^ire  applicable  due 
to  the  vessel  type,  area  of  operation,  or 
specific  requirements  under  other 
conventions,  laws  or  regulations.  No 
changes  were  made  to  this  section  in 
response  to  this  comment. 

One  comment  discussed  the  need  to 
reevaluate  federal  manning  levels 
required  on  U.S.  vessels,  suggesting  that 
current  manning  levels  do  not  reflect 
the  additional  personnel  which  will  be 
needed  to  satisfy  the  requirements  of  the 
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ISM  Code.  The  coounent  stated  that  the 
ISM  Code  places  more  duties  on  vessel 
personnel  than  were  expected  when 
manning  levels  W9n  established.  The 
Coast  Guard  disagrees  with  this 
comment.  We  received  comments  from 
companies  that  have  safety  management 
systenu  in  operation.  They  davalopad 
those  safety  management  sytw—  by 
Initially  reviewing  existing  company 
OMaafainent  policies  and  procedures. 
By  doing  this,  they  found  numerous 
antiquated,  imnaceasary  or  duplicative 
management  procedures  and 
documontation  which  could  be 
eliminated.  Thus,  they  reduced  the 
management  overhead  that  they  had 
been  axperiencing  before  pladag  the 
Mfatv  aanagement  system  in  operation. 
If  pMkias  are  not  needed  due  to 
changes  in  the  company,  management, 

Xlations,  policies,  or  for  a  number  of 
r  different  reasons,  then  they  should 
be  removed  or  amended.  By  doing  this 
tba  management  system  and  oversight 
reporting  is  reduced  in  size,  which  does 
not  increase  the  personnel  needed  to 
operate  a  vessel  safely.  No  changes  have 
been  made  to  the  final  rules  due  to  this 
comment. 

The  final  comment  on  this  paragraph 
recommends  that  all  personnel  should 
receive  general  safety  management 
system  amiliarization  when  joining  a 
vessel  and  also  six  further  speciHc 
levels  of  training.  These  include:  three 
support  level  training  programs;  two 
operational  level  training  programs:  and 
one  level  of  manegnnent  training 
pragPMM.  The  Coast  Guard  supports  a 
corapeny's  use  of  training,  at  whatever 
level  necessary  to  ensure  that  policies 
and  procedures  of  the  management 
system  are  understood  by  their  staffs 
aboard  a  vessel  or  working  ashore  in 
support  of  a  vessel.  We  agree  that  if  a 
company  evaluates  its  safety 
management  sjrstem  and  finds  a  need  to 
develop  training  to  ensure  the  proper 
understanding  and  use  of  the  system, 
then  the  training  should  be  initiated  by 
that  company.  In  NVIC  4-97.  the  Coast 
Guard  recommended  that  ship-specific 
funiliarization  include  directing  a  new 
crew  member's  attention  to  the  vessel's 
safety  management  system.  However, 
the  Coast  Guard  has  not  made  changes 
to  this  section  of  the  Final  rule,  as  the 
comment  requests  additional  training 
which  exceeds  the  requirements  of  the 
ISM  Code. 

17.  33  CFR  96.250(j).  Throe  comments 
wara  received  on  this  par^nph.  One 
coaunent  reoueated  that  the  fwmat  of 
the  paragraph  and  subparagraphs  be 
changed  to  mirror  the  ISM  Code,  and 
two  comments  requested  that 
subparagraph  (2)  have  the  word  "non- 
conibnnity,"  ciianged  to  "deficiency." 


The  Coast  Guard  disagrees  with  the  fint 
comment  and  has  not  altered  the  format 
of  this  section  or  table  in  tbe  final  rule. 
The  Coast  Guard  agrees  that  there  may 
be  confusion  understanding 
subparagraph  (2)  and  has  added  the 
words  "and  deficiency"  after  "non- 
conformity" to  ensure  that  the 
requirement  is  underatood. 

18.  33  CFR  9e.250(k).  Two  commenU 
were  received  on  the  control  of 
documentation  required  by  this 
paragraph.  One  comment  requested  that 
the  word  "destroyed"  be  changed  to 
"removed"  in  subparagraph  (4).  We 
agree  with  this  request  and  amend  the 
wotd  in  the  flnal  rule.  The  second 
comment  stated  that  the  meaning  of  data 
maintenance  is  unclear  and  that  tbe 
complete  paragraph  does  not  provide 
specific  direction  on  data  cofitiol.  The 
requirements  for  safiety  msnsgnineiit 
s]rstems  were  written  in  general 
performance  element  style  to  allow 
different  typ€»  of  companies  to  tailor 
their  systems  to  their  specific 
Some  companies  may  use  paper 
systems,  other  computer  based,  a  third 
company  a  mixture  of  both.  No  matter 
how  this  data  is  displayed  or 
communicated,  it  will  be  controlled 
equally  and  in  compliance  with  these 
standaurds.  The  Coast  Guard  disagrees 
that  further  amendments  are  needed, 
because  these  standards  allow  flexibility 
for  development  of  systems 
documentation.  Consequently,  we  have 
not  made  any  changes  to  the  final  rule 
due  to  this  comment. 

19.  33  CFR  96.250(1).  Two  commenU 
were  received  on  this  (Muagraph.  One 
comment  requested  the  word 
"deficiencies."  in  subparagraph  (4)  be 
changed  to  "nonconformities."  to 
conform  with  the  ISM  Code.  In  this 
case,  tbe  Coast  Guard  agrees  that 
confusion  could  occur  on  what  requires 
timely  action  for  the  system  and  has 
added  the  words  "non-conformities  or" 
before  the  word  "deficiencies"  in 
subparagraph  (4)  in  the  final  rule. 
The  second  comment  stated  that 
proposed  section  §  96.240  of  the 
regulations  should  include  tbe 
requirements  of  section  12  of  the  ISM 
Code  that  require  evaluating  the 
efficiency  of  the  system  and  reviewing 
the  safety  management  system  with 
established  procedures.  The  Coast 
Guard  agrees  and  notes  that  these 
requirements  are  already  included  in 
§96.250(1)(1).  Critical  management 
review  of  the  system,  as  well  as  non- 
conformity and  deficiency  reports,  are 
necessary  to  evaluate  whether  the 
system  is  running  properly.  No  changes 
to  the  text  of  the  final  regulations  were 
made  due  to  this  comment. 


20.  33  CFR  96.320(f).  Three  comments 
were  received  on  this  section  regarding 
the  reporting  of  non-conformities  to  the 
company's  owner  or  vessel's  Master  at 
completion  of  a  safety  management 
audit.  The  comments  requested  that  this 
f>aragraph  be  amended  to  require 
auditors  to  issue  reports  of  non- 
conformities to  the  company's  owner 
and  vessel's  Master.  It  was  also 
recommended  that  the  safety 
management  system's  designated  person 
receive  copies  of  this  reports  mb  well. 
The  Coast  Guard  agrees  in  part  and 
amends  this  section  to  require  auditors 
to  provide  these  reports  to  a  company's 
owner  when  the  company  is  audited, 
and  to  a  vessel's  owners  and  Master 
when  a  vessel  is  audited.  If  a  company 
wants  its  designated  person  to  receive  a 
copy  of  this  non-conformity  report,  it  is 
recommended  that  this  request  be  made 
to  the  auditora  prior  to  the  audit  being 
completed  on  biahalf  of  the  company. 

21.  33  CFR  96.330.  One  comment 
expressed  concern  that  this  section 
would  require  multiple  Document  of 
Compliance  certificates  to  be  issued  by 
each  flag  state  for  a  multi-flagged  fleet 
under  one  responsible  person's 
ownership.  Multiple  certificates  may 
not  be  required  as  the  international 
interpretation  for  their  issuance  allows 
flag  states  to  agree  to  accept  each  others 
certificates  for  safety  management 
system  compliance.  Each  situation  may 
be  different  and  to  verify  tbe  U.S. 
acceptance  of  other  flag  state  certificates 
contact  Commandant  (G-MOC-2), 
Vessel  Compliance  Division,  2100 
Second  Street  SW..  Washington  TK 
20593-0001  in  writing,  by  telephone 
(202)  267-1464.  or  by  facsimile  (202) 
267-0506.  No  changes  were  made  to 
this  section  of  tbe  final  rule  due  (o  this 
comment. 

22.  33  CFR  96.330(f).  One  comment 
requested  that  this  paragraph  be 
amended  because  it  requires  the 
Dociunent  of  Compliance  certificate  to 
be  verified  annually,  instead  of  the 
company's  safety  management  system. 
The  Coast  Guard  agrees  and  amends  this 
paragraph  to  ensure  the  verification  of 
the  system  and  not  the  certificate  in  the 
final  rule. 

23.  33  CFR  96.330(g)(1),  96.340(g)(1). 
and  96.340(f).  Four  comments  were 
received  on  these  paragraphs.  Two 
comments  requested  that  the  revocation 
of  a  Document  of  Compliance  certificate 
or  Safety  Management  Certificate  not  be 
based  on  the  failure  of  the  responsible 
person  to  request  an  audit,  but  rather  on 
the  failure  to  complete  an  audit.  The 
Coast  Guard  agrees  with  this  comment 
and  amends  these  paragraphs  in  the 
final  rule. 


The  next  comment  pointed  out  that 
when  a  vessel  is  laid  up  or  taken  out  of 
service  for  a  period  of  time  the  Safety 
Management  Certificate  may  lapse,  if 
the  vessel  is  unmanned  for  long  periods 
of  time.  Because  there  are  no  personnel 
working  under  a  safety  management 
system  when  a  vessel  is  laid  up,  the 
certificate  cannot  be  validated  or 
endorsed.  When  brought  back  into 
service,  the  responsible  person  can 
request  that  an  initial  audit  of  the  vessel 
be  completed  when  the  vessel  is 
remanned,  and  a  new  Safety 
Management  Certificate  can  be  issued. 
No  change  to  the  final  rule  was  made 
due  to  this  comment. 

The  last  comment  stated  that 
§96.340(0  should  be  amended  as  it 
requires  foreign  vessels  to  meet  U.S. 
requirements  for  safety  management 
system  audits.  A  foreign  vessel  which  is 
certificated  by  its  flag  state  or  by  an 
organization  who  acting  on  behalf  of  the 
flag  state,  completes  a  safety 
management  system  audit  following  the 
guidelines  of  IMO  Resolution  A.788(19), 
meeting  the  same  requirements  found  in 
these  regulations.  The  Coast  Guard  will 
accept  such  a  determination  as  required 
by  the  articles  of  SOLAS.  No  changes 
have  been  made  to  this  section  of  the 
final  rule  due  to  this  comment. 

The  Coast  Guard  has  added  wording 
to  §  96.330(g),  with  a  new  subparagraph 
(3),  to  ensure  that  their  peraonnel  and 
auditon  of  an  authorized  organization 
acting  on  their  behalf,  can  complete 
audits  and  reviews  of  safety 
management  systems  properly  and 
effectively.  A  Dociunent  of  Compliance 
certificate  may  be  revoked  if  the  Coast 
Guard  or  an  authorized  organization  is 
denied  or  restricted  access  to  the  vessel, 
records,  or  personnel  necessary  to 
ensure  compliance  with  33  CFR  part  96. 
Neither  the  Coast  Guard,  nor  an 
authorized  organization  acting  on  its 
behalf,  should  be  expected  to  certificate 
compliance  with  any  international 
convention  regulation,  unless  all  needed 
information  and  records  for  that  review 
are  provided  by  the  vessel's  or 
company's  personnel. 

24.  33  CFR  96.340(e)(2).  One 
comment  requested  that  the  wording  in 
this  section  regarding  the  "anniversary 
date"  of  the  intermediate  verification 
audit  be  amended  for  clarity.  The  Coast 
Guard  agrees  and  amended  the  final  rule 
with  the  words  "period  of  validity" 
rather  than  the  "anniversary  date." 

25.  33  CFR  96.360(a)(2).  One 
comment  was  received  on  this  section 
which  requested  a  determination  of 
"*  •  *  a  U.S.  vessel  which  is  new  to 
the  responsible  person  or  their 
company."  For  an  interim  Safety 
Management  Certificate  to  be  issued. 


this  vessel  would  be  considered  an 
individual  vessel  that  was  just 
purchased  by  or  just  brought  under  the 
management  of  a  responsible  person.  No 
change  to  the  final  rule  was  made  due 
to  this  comment. 

26.  33  CFR  96.380.  Two  comments 
were  received  on  this  section:  One 
comment  stated  that  the  use  of  a  civil 
penalty  under  46  USC  3318  is  not 
consistent  with  the  law  for  violations  of 
compliance  with  documentation 
responsibilities  under  these  regulations. 
The  conunent  went  further  to  state  that 
a  suitable  grace  period  for  the 
production  of  cratificate  copies,  or  a 
grace  period  to  bring  the  vessel  into 
compliance,  along  the  line  of  a  formal 
requirement  (CG  Form  835)  be  issued 
prior  to  actions  to  assess  a  civil  penalty. 
The  requirement  as  written  states  that 
the  "•  •  *  vessel  owner,  charterer, 
managing  operator,  agent,  Master,  or  any 
other  individual  in  charge  of  the  vessel 
that  is  subject  to  this  part,  may  be  liable 
for  a  civil  penalty  *  *  •."  The  proposed 
regulations  do  not  say  that  the  Coast 
Guard  must  pursue  a  civil  penalty- 

Traditionally,  the  Coast  Guard  nas 
considered  all  possible  administrative 
actions  in  dealing  with  incidents  of  non- 
compliance. The  Coast  Guard  wrote  this 
section  to  ensure  that  affected 
companies  and  individuals  were  aware 
that  civil  penalties  were  a  possible 
sanction  for  violations  of  these 
regulations.  It  is  the  Coast  Guard's 
opinion  that  civil  penalties  authorized 
under  46  U.S.C.  3318  apply  to  violations 
of  these  regulations  because  these 
penalty  provisions  are  applicable  to 
violations  of  laws  and  regulations 
issued  under  the  authority  of  46  U.S.C. 
Fart  B,  which  includes  46  U.S.C. 
Chapter  32. 

The  second  comment  discussed 
concerns  surrounding  §  96.380(a)(2). 
which  allows  the  Coast  Guard  to  board 
a  vessel  to  verify  that  the  vessel's  crew 
or  shore-based  personnel  are  following 
the  procedures  and  policies  of  the  safety 
management  system  while  operating  the 
vessel  or  transferring  cargoes.  The 
comment  concluded  that  this  action 
would  go  well  beyond  the  authorify 
internationally  recognized  for  port  state 
control  examinations  found  in  SOLAS: 
Chapter  I,  regulation  19;  Chapter  DC, 
regulation  6;  Chapter  XI.  regulation  4;  as 
well  as  the  IMO  Procedures  for  Port 
State  Control.  The  comment  also 
requested  that  we  modify  this 
subparagraph  to  conform  with 
internationally  recognized  port  state 
control  guidelines.  'The  comment  further 
requested  that  we  draft  Coast  Guard 
policy  on  these  actions  and  distribute 
them  for  comment  to  the  maritime 
industry  prior  to  their  implementation. 


The  Coast  Guard  is  woriang  to 
complete  policy  development  which 
falls  into  line  with  this  request.  A  port 
state  control  NVIC  is  being  developed 
which  describes  the  Coast  Guard 
boarding  policy  for  foreign  vessels 
including  examination  of  the  vessel 
safety  management  system  and 
certificates.  This  NVIC  will  discuss 
normal  actions  during  a  port  state 
control  examination  of  a  foreign  vessel 
by  the  U.S..  and  what  clear  grounds 
must  be  found  of  observed  non- 
compliance with  a  safety  management 
system  before  an  expanded  Coast  Guard 
examination  will  be  completed.  Tbe 
Coast  Guard  expects  to  have  this  NVIC 
published  in  the  same  time  frame  as  this 
final  rule.  However,  we  disagree  that 
this  policy  requires  review  and 
comment  by  the  maritime  industry. 
These  procedures  for  safefy 
management  system  evaluation  fall  in- 
line with  the  U.S.  port  state  control 
program  already  in  existence  and  meets 
the  port  state  control  regulations  of 
SOLAS  and  the  IMO  Procedures  for  Port 
State  Control.  No  changes  have  been 
made  to  this  section  of  the  final  rule  due 
to  this  comment. 

27.  33  CFR  96.390(a).  One  comment 
stated  that  this  subparagraph  woidd 
prohibit  Coast  Guard  acceptance  of 
foreign  issued  international 
management  certificates  which  met 
SOLAS  guidelines,  unless  they  would 
attest  to  full  compliance  with  U.S. 
regulations.  The  Coast  Guard  agrees  that 
as  written,  this  requirement  provides  a 
limitation  of  acceptance  of  foreign 
issued  certificates  which  is  not 
consistent  with  SOLAS.  This 
subparagraph  has  been  amended  in  the 
final  rule  to  ensure  that  such  certificates 
would  be  acceptable  when  issued  in 
accordance  with  Chapter  DC  of  SOLAS 
and  the  IMO  Guidelines  for  Contracting 
Parties  to  SOLAS. 

28.  33  CFR  96.  Part  D.  Two  comments 
were  received  regarding  oiganizations 
who  have  applied  to  be  recognized  and 
are  authorized  to  complete  external 
audits  and  certification  of  safefy 
management  systems  for  U.S.  vessels 
and  their  companies.  One  comment 
questioned  the  use  of  the  term 
"expertise,"  and  whether  that  term 
encompassed  the  marine  field,  qualify 
systems,  or  both,  and  whether  this 
authorization  should  be  limited  to 
classification  societies.  The  comment 
further  stated  that  anyone  with  an 
appropriate  marine  business  and 
academic  background  is  qualified  to  act 
on  behalf  of  the  U.S.  in  ISM  Code 
auditing  and  certification. 

These  requirements  are  based  in  part, 
on  the  guidelines  provided  by  IMO 
Resolution  A.739(18).  which  are 
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incorporated  by  reference  in  §96.130. 
These  international  guidelines  provide 
minimum  standards  to  ensure 
organizations  authorized  by  any  flag 
state,  worldwide,  will  provide  uniform 
actions  and  oversight  when  their 
personnel  complete  actions  regarding 
vessel  surveying  and  auditing  in  the 
marine  field.  This  is  important  to  the 
owner  of  a  vessel  and  the  flag  state, 
because  as  it  ensures  that  the 
international  certificates  issued  by 
authorized  organizations  acting  on 
behalf  of  a  flag  state,  will  be  accepted 
worldwide,  on  face  value,  for 
compliance  with  international 
conventions.  The  Coast  Guard  disagrees 
that  "just  anyone"  can  meet  these 
requirements.  Coast  Guard  requirements 
for  recognition  of  organizations  ate 
rigorous  and  conform  to  the  INK) 
guidelines.  The  Coast  Guard  expects 
and  will  ensure  that  actions  by  an 
organization  acting  on  its  behalf  are 
incontestable  under  any  port  state 
scrutiny.  Any  organization,  with  a 
proven  history  of  marine  experience 
working  with  and  making  decisions 
based  on  maritime  industry  standards, 
national  standards  and  regulations,  and 
international  guidelines  and 
conventions,  may  meet  these 
requirements.  The  organization,  due  to 
the  auditing  expertise  needed  for  ISM 
Code  certification,  must  also  provide  a 
certified  level  of  standards  that  it  can 
meet  for  its  personnel  to  complete 
audits.  The  requirements  are  restrictive 
because  the  Coast  Guard  must  ensure 
that  the  U.S.  marine  transportation 
industry  is  able  to  operate, 
uninterrupted,  worldwide. 

The  second  comment  on  this  part 
recommended  that  organizations 
already  accepted  by  the  Coast  Guard  to 
issue  voluntary  certificates,  under  NVIC 
2-94.  should  be  automatically 
authorized  to  issue  mandatory  ISM 
Code  certificates  on  behalf  of  the  U.S. 
without  having  to  reapply  under  these 
regulations.  The  Coast  Guard  disagrees 
and  expects  these  organizations  will 
apply  under  this  put  No  changes  were 
made  to  this  section  of  the  final  rule  due 
to  these  comments. 

29.  33  CFR  96.410.  One  comment  was 
received  on  this  section  which  stated 
that  the  term  "safety  management 
certificates"  should  not  be  used  in  this 
section  because  it  has  a  speciflc 
meaning,  and  should  not  be  used  to 
refer  to  these  certificates  in  a  general 
way.  The  Coast  Guard  agrees  with  this 
comment  and  has  changed  this  section 
to  eliminate  confusion.  The  Coast  Guard 
has  also  edited  this  section  to  make  it 
easier  to  read  by  removing  the  words 
"wish  to"  from  this  section. 


30.  33  CFR  96.430.  Pour  comments 
were  received  on  this  section.  One 
comment  discussed  the  reciprocity 
requirement  of  46  U.S.C.  3316  for  a 
foreign  classification  society  to  be 
authorized  to  act  on  behalf  of  the  U.S. 
to  complete  external  audits  and 
certification  of  safety  management 
systems.  The  comment  stated 
reciprocity  tvith  ABS  should  not  be 
required  because  a  subsidiary  corporate 
entity  of  ABS  is  providing  these 
functions,  not  ABS.  thus  there  is  no 
need  for  the  documentation  of 
reciprocity  by  a  foreign  classification 
society.  The  Coast  Guard  does  not  agree. 
Currently.  ABS  certification  comes 
under  the  voluntary  system  of  NVTC  2- 
94  which  is  not  subject  to  the  provisions 
of  46  use.  3316.  Under  theee 
regulations,  all  future  written 
agreeeoents  for  authorization  to  act  on 
behalf  of  the  U.S.  regarding  the 
mandatory  certification  of  safety 
management  systems  will  be  made  with 
ABS  under  the  provisions  of  46  U.S.C. 
3316.  Under  this  agreement.  ABS  will 
not  be  able  to  use  subsidiary  group 
offices  to  complete  these  actions  for  the 
U.S.  No  change  was  made  in  the  final 
rule  due  to  this  comment. 

The  second  comment  recommended 
that  the  Coast  Guard  also  accept  the 
quality  standards  of  ASQC  Q9002  and 
quality  management  standards  of  ASQC 
C9001  and  C9002.  The  Coast  Guard 
disagrees.  Under  46  CFR  8.23tKa)(15).  an 
organization  must  meet  ANSI/ ASQC 
Q9001  or  an  equivalent  quality  standard 
to  be  recognized.  No  other  quality 
standard  is  incorporated  in  46  CFR  part 
8.  For  purposes  of  consistency,  no 
others  will  be  incorporated  here  either. 
Quality  management  sUndards  (ASQC 
C9001  and  C9002)  are  not  required  for 
recognition  of  an  organization,  so  none 
will  be  requited  here.  No  changes  have 
been  made  to  this  section  of  the  final 
rule  due  to  this  comment. 

The  third  and  fourth  comments  on 
this  section  questioned  the  terminology 
used  in  §  96.430(aM3).  and  inquired 
whether  a  recognized  organization 
could  use  subsidiary  organizations  and 
their  auditors  to  carry  out  audits  and 
certification  in  accordance  with  the  IMO 
guidelines  and  the  ISM  Code.  The  Coast 
Guard  disagrees  and  has  explicitly 
written  this  subparagraph  to  ensure  that 
only  exclusive  auditors  of  organizations 
authorized  to  act  on  behalf  of  the  U.S. 
are  used  by  these  organizations  to 
complete  audits  under  this 
authorization.  When  the  Coast  Guard 
reviews  an  organization's  application 
for  authorization  authority  under  this 
subpart,  quality  standards  must:  (1) 
Demonstrate  how  the  organization 
selected  individuals  as  auditors;  (2) 


explain  training  and  recertification 
methods;  and  (3)  describe  the  code  of 
ethics  the  auditors  must  follow.  An 
organization's  auditor  standards  will  be 
approved  as  pari  of  the  organization's 
application  package  to  be  authorized  to 
act  on  behalf  of  the  U.&.  and  will  be 
part  of  the  U.S.  written  agreement  with 
the  organization  as  required  by 
§  96.440(c).  No  change  was  made  to  this 
section  of  the  final  rule  due  to  these 
comments. 

As  the  reciprocity  requirement  effects 
only  foreign  classification  societies 
which  can  be  authorized  to  act  on  behalf 
of  the  Coast  Guard  under  this  section, 
old  paragraph  (aM5)  of  this  section  has 
become  a  new  paragraph  (b)  for  clarity. 
Old  paragraph  (b)  is  now  paragraph  (c). 

31.  33  CFR  96.480.  One  comment 
cautioned  that  the  termination  of 
authority  from  an  organization  acting  on 
behalf  of  the  U.S.  could  have  extreme 
consequences  on  vessel  operation  for 
vessels  certificated  by  that  organization. 
Specific  concern  was  expressed  for 
situations  in  which  the  vessel's  Safety 
Management  Certificate  is  near 
expiration  when  the  authorization  is 
terminated.  Also,  the  comment 
questioned  the  obligatory  notification 
requirements  of  companies  and  vessels 
certificated  by  the  terminated 
organization.  In  all  cases,  the  Coast 
Guard  will  request  information  from  the 
administrative  files  of  the  organization 
being  terminated  to  understand  the 
effect  of  termination  on  the  companies 
and  vessels  certificated  by  the 
organization.  The  Coast  Guard  will 
assist  any  company  and  vessel  to 
maintain  certification  while  transfeiring 
to  another  authorized  organization.  The 
original  certificates  of  the  terminated 
organization  will  remain  valid  until 
expiration  or  (wriodic  audit  which  will 
allow  continuity  with  a  new  authorized 
organization.  There  should  be  no  extra 
cost  for  the  company  or  vessel  as  the 
audit  actions  required  by  the  new 
organization  are  the  same  actions  that 
would  have  been  completed  by  the 
original  certifying  organization.  This 
paragraph  was  also  edited  to  ensure 
clarity. 

The  Coast  Guard  will  enter  into  a 
written  agreement  with  all  organizations 
receiving  authorization  under  this  part, 
as  stated  in  §  96.460.  Failure  to  notify 
affected  comp)anies  or  vessels  upon 
termination  of  authority  for  safety 
management  system  certification,  will 
result  in  a  review  by  the  Coast  Guard  of 
the  ability  of  the  organization  to 
complete  any  actions  on  behalf  of  the 
Coast  Guard.  Additionally,  this 
termination  could  affect  any  or  all  other 
delegated  authorities,  in  such  a 
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situation.  The  final  rule  was  not 
changed  due  to  these  comments. 

32.  46  CFR  126.480(a).  Three 
comments  were  received  on  this  section. 
Two  comments  discussed  the  use  of  the 
phrase  "o^hore  supply  vessels  (OSVs) 
engaged  on  foreign  voyages"  and 
questioned  the  applicabuity  of  the  33 
CFR  part  96  on  OSVs  and  ocean-going 
towing  vessels  certificated  for 
international  voyages.  The  applicability 
of  those  regulations  to  OSVs  and  towing 
vessels  on  international  voyages  is 
determined  by  whether  these  vessels  are 
over  500  gross  tons  and  are  "vessel(s) 
engaged  on  a  foreign  voyage"  as  that 
term  is  defined  in  46  U.S.C.  3201  and 
this  part.  No  change  was  made  to  the 
final  rule  due  to  these  comments. 

The  final  comment  sought 
clarification  when  the  ISM  Code  applied 
to  OSVs  and  ocean-going  towing  vessels 
under  the  vessel  admeasurement 
system.  The  ISM  Code  applies  to  vessels 
engaged  on  a  foreign  voyage.  In  the  case 
of  OSVs  and  ocean-going  towing 
vessels,  the  ISM  Code  applies  only  if  the 
vessel  is  500  gross  tons  or  greater,  as 
OSVs  and  towing  vessels  are  considered 
freight  (cargo)  vessels  for  purposes  of 
SOLj\S.  Because  the  applicability  of  the 
statue  implementing  the  ISM  Code 
provisions  is  based  on  tonnage  (see  46 
U.S.Q  3202)  and  this  statute  was 
enacted  after  July  18. 1994.  its 
applicability  to  vessels  is  based  on  their 
international  convention  toimage 
because  of  46  U.S.C.  14302(b).  However, 
under  46  U.S.C.  14305,  a  vessel  owner 
may  request  that  a  vessel  be  measured 
under  the  regulatory  toimage  system 
and  under  those  circumstances  the 
applicability  of  SOLAS,  as  well  as  the 
other  enumerated  statutes,  would  be 
based  on  the  vessel's  regulatory  tonnage. 
This  means  that  the  owner  of  an  OSV  or 
towing  vessel  that  has  a  convention 
tonnage  greater  than  500  gross  tons 
could  elect  to  have  the  vessel 
admeasured  under  the  regulatory 
tonnage  system,  and  if  the  vessel  had  a 
regulatory  tonnage  of  less  than  500  gross 
tons,  these  regulations  would  not  apply. 
However,  the  applicability  of  all  other 
laws  enumerated  in  46  U.S.C.  14305 
would  also  be  determined  based  on  the 
optional  regulatory  tonnage  (see  46 
U.S.C.  14305(b)).  NVIC  11-93.  Change  2. 
discusses  when  regulatory  toimages  may 
be  used  by  a  vessel  owner  to  determine 
the  applicability  of  SOLAS 
requirements.  No  changes  in  the  final 
rule  have  been  made  as  a  result  of  these 
comments. 

33.  46  CFR  175.540(d).  Four 
comments  were  received  on  this  section. 
One  comment  stated  that  the 
applicability  of  the  requirements  of  33 
CFR  part  96  are  mitigated  by  the 


addition  of  paragraph  (d)  to  this  section 
of  the  regulations  for  small  passenger 
vessels.  This  amendment  does  not 
mitigate  or  soften  the  applicability.  This 
paragraph  provides  an  equivalent  means 
for  these  small  vessel  owners  to  meet 
the  safiBty  management  system 
requirements.  An  equivalence  is  not  an 
exemption.  The  Coast  Guard  develojied 
a  job  aid  with  the  assistance  of  a  marine 
industry  working  group.  This  job  aid 
can  be  used  as  an  example  of  what  an 
owner  of  a  small  passenger  vessel  may 
do  to  establish  an  equivsdent  safety 
management  system.  Section  175.540(d) 
does  not  reduce  the  effectiveness  of  the 
safety  management  system,  but  instead 
provides  direction  to  these  small 
passenger  vessel  owners  to  help  them 
develop  their  systems  so  they  can  be 
certificated  by  the  cognizant  Coast 
Guard  OCMl. 

Two  comments  did  not  support  an 
exemption  for  small  passenger  vessels 
due  to  their  limited  operation  or 
company  sizes.  The  Coast  Guard 
disagrees.  These  vessels  are  not  being 
exempted  from  the  requirements,  but 
are  offered  a  cost-effiactive  course  of 
action  to  implement  the  regulations  due 
to  their  size,  limitation  of  operation,  and 
historical  low  risk  with  proven  safety 
records.  The  Coast  Guard  job  aid 
developed  for  these  vessels  provides  a 
customized  safety  management  system 
program,  which  vfiW  support  small 
passenger  vessels  with  limited 
international  routes.  It  does  not  remove 
any  of  the  requirements  of  33  CFR  part 
96.  A  small  passenger  vessel  owner  can 
request  a  job  aid  at  no  charge  from  the 
local  cognizant  OCMI. 

The  mial  comment  requested 
clarification  whether  the  Coast  Guard 
would  allow  a  small  passenger  vessel 
approved  and  actively  using  the 
Streamlined  Insp)ection  Program  (SIP)  to 
use  that  program  as  an  equivalent  to  the 
safety  management  system 
requirements.  The  SIP  program  is  based 
on  performance  elements  similar  to  the 
safety  management  system 
requirements.  The  Coast  Guard  may 
allow  this  if  an  owner  developed  a 
program  that  included  all  the 
requirements  of  33  CFR  part  96.  This 
program  would  be  provided  to  the 
cognizant  OCMI  for  review  and 
acceptance  after  discussion  and 
recommendations  are  received  from  the 
authorized  organization  certificating  the 
safety  management  system.  However, 
the  Coast  Guard  made  no  changes  or 
amendments  to  this  section  due  to  these 
comments. 

General  Comments  (Non-CFR  Specific) 

34.  Four  general  comments  were 
received  which  supported  the  proposed 


rules  as  written.  One  comment  also 
requested  confirmation  that  operation  of 
large  passenger  vessels  around  the 
islutds  of  Hawaii  constituted  coastal 
trade  and  would  not  require  mandatory 
development  and  certification  of  a 
safety  management  system.  A  U.S. 
vessel  certificated  to  a  limited  route  of 
coastal  operations  within  the  Hawaiian 
island  chain  is  not  required  -to  meet  this 
part.  However,  if  the  vessel  involved  in 
this  operation  holds  an  international 
registry  and  a  Certificate  of  Inspection 
authorizing  international  voyages,  even 
though  the  owner  of  the  vessel  limits  its 
operations,  this  vessel  would  have  to 
meet  all  SOLAS  requirements  and  be 
certificated  to  the  ISM  Code. 

One  comment  requested  that  the 
safety  management  system  requirements 
be  placed  in  each  part  of  tide  46  of  the 
CFR  to  correspond  to  each  type  of  vessd 
required  to  meet  the  ISM  Code.  The 
Coast  Guard  does  not  agree  that  this 
should  be  done  as  the  agency  has 
actively  reduced  the  niunber  of 
regulations  where  possible,  including 
elimination  of  redundant  parallel 
regulations  in  the  CFR.  The  limited 
reference  in  each  part  of  Titie  46 
affected  by  the  final  rules  in  33  CFR  part 
96  will  allow  ease  of  reference  and 
continuity  of  using  the  regulations  for 
all  vessels  affected  by  these 
requirements.  No  change  to  the  final 
rule  has  been  completed  due  to  these 
comments. 

35.  Two  general  comments  supported 
the  use  of  plain  English  in  the 
development  of  these  regulations  by  the 
Coast  Guard.  Each  described  the  use  of 
the  question  and  answer  format  as 
useful,  but  both  felt  that  the  style  did 
not  provide  enough  detail  to  really 
answer  the  questions  posed.  One 
comment  stated  that  the  questions  did 
not  appear  to  be  answered.  The  other 
comment  felt  that  the  standards  of  plain 
English  were  not  followed  adequately. 

The  Coast  Guard's  authority  for 
developing  these  regulations  required 
consistency  with  the  ISM  Code.  The 
ISM  Code's  standards  are  general  in 
nature  to  allow  flexibility  for  different 
types  of  vessel  companies  to  meet  them 
without  restricting  their  creativity  or 
mandating  a  specific  management  style. 
Other  international  or  U.S.  quality 
standards  and  management  standards 
are  written  following  the  same  logic.  No 
change  to  the  final  rule  has  been  made 
due  to  these  comments. 

36.  Two  general  comments  discussed 
the  need  to  carefully  oversee  safety 
management  system  development  and 
certification  programs  for  U.S.  and 
foreign  vessels.  The  comments  pointed 
out  ^at  Coast  Guard  personnel  should 
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be  specifically  trained  to  oversee  these 
Dew  requiraments.  We  agree. 

U.S.  Coast  Guard  marine  inspectors 
and  program  managers  have  bean 
trained  to  meet  national  auditing 
standards.  Since  1995,  approximately 
120  Coast  Guard  marine  inspectors 
completed  a  course  which  is  speciflcally 
based  on  the  auditor  standards  of  ANSI 
ASQC  Q  9001  and  the  ISM  Code.  The 
Coast  Guard  also  reviewed  its  in-house 
training  programs  for  marine  safaty 
respoiuibilities  and  included 
compliance  and  enforcement  of  the  ISM 
Code  in  each  basic  marine  safety 
training  course.  No  changes  have  been 
made  to  the  final  rule  due  to  these 
comments. 

37.  One  general  comment  stated  that 
there  are  numerous  organizations 
worldwide,  who  may  be  authorized  by 
an  Administration  to  complete  ISM 
Code  audits  and  certification,  whose 
abilities  to  act  on  behalf  of  an 
Administration  may  be  questionable. 
Two  other  general  comments  alluded  to 
the  same  problem,  and  provided 
suggestions  on  how  these  organizations 
should  be  rated  for  performance  and 
how  port  state  targeting  schemes  could 
be  modified  when  a  specific 
organization  fails  to  complete  its 
authorized  responsibilities. 

The  Coast  Guard  agraes.  Coast  Guard 
program  managers  will  monitor  and 
compare  compliance  with  the  ISM  Code 
for  all  flag  states,  authorized 
organizations,  companies  and  foreign 
flagged  vessels.  Because  this 
information  will  be  monitored  centrally 
by  Coast  Guard  Headquarters  program 
managers,  compliance  infractions  will 
be  tailed  and  may  affect  the  targeting 
scheme  for  specific  foreign  vessels,  flag 
states,  and  vessel  owners  or  authorized 
organizations.  This  information  will 
enable  the  Coast  Guard  to  modify  its 
targeting  scheme,  if  necessary,  to  ensure 
that  vessels  with  continuous 
noncompliance  issues  receive  a  higher 
level  of  oversight  and  boardings  when 
in  U.S.  ports. 

The  Coast  Guard  will  use  the 
information  collected  to  provide  IMO 
and  flag  states  with  reports  on  port  state 
interventions,  detentions  and  denials  of 
U.S.  port  entries  required  by  the  port 
state  reporting  requirements  of  SOLAS. 
If  a  specific  authorized  organization 
continuously  fails  to  complete  its 
assigned  duties,  such  reports  will 
illustrate  these  failures  to  all  SOLAS 
Contracting  Parties,  who  can  increase 
their  port  state  control  requirements  on 
vessels  certificated  by  this  organization 
on  behalf  of  any  flag  stale.  This  will 
help  flag  states  recognize  the  need  for 
extended  oversight  when  continuous 
problems  are  documented,  and  promote 


revocation  of  authorizations  by  the  flag 
state  when  necessary.  In  the  event  that 
these  actions  do  not  appropriately 
address  non-compliance,  the  Coast 
Guard  will  continue  to  heighten  its 
oversight  and  boardings  of  vessels 
certificated  by  these  organizations.  This 
may  lead  to  interventions,  detentions 
and  denial  of  entry  into  U.S.  ports  and 
places.  No  change  has  been  made  to  the 
final  rule  due  to  these  comments. 

38.  One  general  comment 
recommended  that  a  Master's  or  crew's 
unfamiliarity  with  the  company's  safety 
management  system  and  training 
requirements  of  a  safety  management 
system  should  be  clear  grounds  to 
perform  a  more  exteruive  examination 
of  a  foreign  flag  vessel  during  a  routine 
boarding  by  the  Coast  Guard.  The  Coast 
Guard  agrees  with  the  comment  and 
developed  its  port  state  control  boarding 
procedures  to  allow  for  an  expanded 
examination  of  a  foreign  vessel's  safety 
management  system  when  this  situation 
is  found  during  a  routine  Coast  Guard 
boarding.  As  the  policy  for  Coast  Guard 
actioiu  required  during  port  state 
examinations  of  foreign  vessels  are 
covered  in  the  NVIC  on  ISM  Code 
compliance  for  foreign  vessels,  the  final 
rule  has  not  been  changed  due  to  this 
comment. 

39.  Two  general  comments 
recommended  the  Coast  Guard  require 
foreign  vessels  to  provide  information  in 
advance  of  their  U.S.  port  arrivals  to 
ensure  their  compliance  with  the  ISM 
Code.  The  Coast  Guard  agrees  with 
these  comments  and  on  December  11, 
1997.  published  an  Interim  Rule  in  a 
separate  rulemaking  (CGD  97-067)  to 
require  this  advance  notice  of  arrival 
requirement  (62  FR  65203).  No  change 
has  been  made  to  this  rulemaking  due 

to  these  comments. 

40.  One  general  comment  requested 
the  Coast  Guard  review  all  current 
regulations  that  place  the  responsibility 
for  the  safe  operation  of  a  vessel  on  the 
vessel's  Master,  and  where  appropriate, 
share  some  of  that  responsibility  with 
the  designated  person.  The  Coast  Guard 
disagrees.  As  defined  in  §96.120,  the 
designated  person  does  not  have  a 
responsibility  for  operation  of  the 
vessel.  The  designated  person's 
responsibility  is  to  monitor  the  safety 
management  system  of  the  company  and 
the  vesseKs),  as  directed  by  the 
responsible  person.  If  problems  arise 
with  the  policies  and  procedures  for  the 
safe  operations  of  the  vessel  which  the 
Master  does  not  believe  he  or  she  has 
the  right  tools  to  manage,  those 
problems  should  be  communicated  to 
the  vessel's  owner.  The  Master  can 
communicate  through  the  safety 
management  system,  or  directly  to  the 


vessel  owner,  or  through  the  desigiuted 
person  to  the  vessel's  owner.  By 
documenting  these  circumstances  in  the 
safety  management  system,  a  critical 
review  by  the  vessel  management  will 
be  performed  and  new  or  corrected 
policies  or  procedures  placed  into  the 
safety  management  system  to  assist  the 
Master.  The  Coast  Guard  has  made  no 
change  to  the  final  rule  due  to  this 
comment. 

41.  Two  general  comments 
recommended  that  the  final  rule  provide 
a  list  of  administrative  requirements  or 
detailed  guidance  on  the  issues  of 
revocation  of  a  Document  of 
Compliance  certificate  or  a  Safety 
Management  Certificate.  The  Coast 
Guard  will  provide  guidance  for  such 
actions  in  the  new  chapter  of  Volume  n 
of  the  Coast  Guard  Marine  Safety 
Manual  on  the  compliance  and 
enforcement  of  safety  management 
systems  for  U.S.  vessels.  The  Coast     * 
Guard  detenniaed  that  placing  this    _ 
policy  in  regulations  would  limit  its 
ability  to  consider  all  necessary 
circumstances  and  make  decisions  on  a 
case-by-case  basis. 

All  Coast  Guard  actions  to  enforce 
safety  management  system  requirements 
on  U.S.  vessels  and  their  coiapanies  can 
be  appealed  to  the  Coast  Guaid  under  46 
CFR  1.03,  "Rights  to  Appeal."  This 
section  provides  time  firames  and 
procedures  for  use  by  the  maritime 
industry  to  effectively  question  actions 
taken  by  the  Coast  Guard  in  enforcing 
revocations  on  these  certificates,  as 
needed.  No  change  has  been  made  to  the 
final  rule  due  to  these  comments. 

42.  One  comment  stated  that  the 
proposed  regulations  do  not  fiilly 
anticipate  problems  and  provide 
direction  necessary  to  manage  important 
day-to-day  operations  with  regard  to  the 
endangered  Northern  Right  Whale.  In 
particular,  the  conunent  expressed 
concern  that  4ie  ISM  Code  regulations 
were  too  narrowly  focused  and  sought 
various  clarifications  regarding  the 
application  of  the  regulations  to 
protected  species  and  their  critical 
habitats.  It  suggested  that  the  language 
in  proposed  §  96.2S0(g)  be  amended  to 
specifically  include  operation  plans  and 
instructioru  with  respect  to  protected 
species  in  their  critical  habitats. 

The  ISM  Code  does  not  define 
specific  operating  procedures  or 
practices,  but  instead  provides  broad, 
general  performance  elements  as 
guidelines  to  be  applied  by  ship  owners 
tmd  their  companies  to  shoreside 
operations  and  to  their  vessels. 
Shipping  is  a  varied  industry  with 
numerous  types  of  companies  operating 
under  a  large  range  of  di^rent 
conditions.  The  ISM  Code  guideline 
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are  based  on  general  principles  and 
objectives  to  promote  the  development 
of  sound  management  and  operating 
practices  within  the  indiistry  as  a 
whole.  Its  purpose  is  to  require 
companies  to  establish  operating 
practices  and  policies  so  that  company 
management  will  be  in  a  position  to 
ensure  that  their  vessels  comply  with  all 
applicable  international  and  U.S.  laws 
for  purposes  of  safety  and 
enviroiunental  protection.  It  does  not 
seek  to  define  or  incorporate  detailed 
regulatory  requirements,  but  instead  to 
establish  the  management  structiue  that 
will  ensure  that  requirements  applicable 
to  vessels  are  communicated  to 
shoreside  and  vessel  persoimel,  and 
complied  with.  Thiu,  the  requirements 
in  tUs  regulation  are  expressed  in  broad 
terms  so  they  may  have  widespread 
application.  As  expressed  in  the 
comment,  the  suggestions  applicable  to 
protected  species  are  too  narrow  to  be 
addressed  in  this  rulemaking. 

This  does  not  mean  that  these 
regulations  will  not  beneficially  effect 
endangered  species  or  their  critical 
habitats.  Besides  the  beneficial  effect 
that  company  policies  and  management 
structures  promoting  safe, 
enviroiunentally  sound  vessel 
operations  will  have  on  the  marine 
environment  in  general,  including 
protected  species,  the  management 
structure^and  policies  put  in  place 
through  the  ISM  Code  will  promote 
compliance  with  all  applicable  laws, 
including  enviroiunental  efforts.  Under 
these  regulations,  company  management 
would  establish  an  operational  and 
management  structure  that  would 
ensure  that  vessel  Mastera  and  crews 
within  their  fleets  would  be  provided 
with  the  applicable  safety  and 
enviroiunental  requirements  for 
operations  in  U.S.  watera.  Additionally, 
the  system  would  ensure  that  necessary 
training  would  be  conducted.  The 
system  would  then  be  audited 
periodically  to  determine  whether  the 
system  is  working  and  compliance  is 
occurring. 

An  example  of  how  this  would  work 
involves  the  Northern  Ri^t  Whale.  The 
Coast  Guard  is  working  closely  with  the 
National  Marine  Fisheries  Service  and 
its  charter  agency,  the  National 
Oceanographic  and  Atmospheric 
Administration  (NOAA),  to  develop 
national  programs  to  assist  in  protection 
of  the  Northern  Right  Whale  by 
providing  mariners  operating  directions 
for  the  whale's  critical  habitat  areas  on 
the  east  coast  of  the  United  States.  Part 
of  this  effort  is  the  publication  of 
navigation  warnings  for  the  Northern 
Right  Whale  in  Coast  Guard  Notices  to 
Mariners  and  in  the  U.S.  Coast  Pilot 


publications  covering  critical  habitat 
areas  of  the  Northern  Right  Whale. 
These  warnings  include  the 
requirements  of  50  CFR  parts  217  and 
222  that  establish  Northern  Right  Whale 
avoidance  measures  for  vessels  and 
reporting  criteria  for  whale  strikes. 
Coast  Guard  navigation  safety 
requirements  for  foreign  and  U.S. 
vessels  are  established  in  33  CFR  part 
164.  These  regulations  include 
requirements  for  vessels  to  have  aboard 
the  current  edition  of  the  U.S.  Coast 
Pilot  for  the  area  in  which  vessels  are 
operating.  In  addition,  other  regulations 
require  vessels  to  have  aboard  proper 
operating  radiotelephone  equipment 
that  will  allow  vessels  to  monitor 
frequencies  over  which  Notices  to 
Mariners  are  broadcast  Compliance 
with  the  ISM  Code  reqiiirements  in  this 
part  means  that  companies  that  own  and 
operate  vessels  will  have  in  place  the 
means  to  ensure  that  vessel  Master  are 
aware  of  these  requirements,  that  they 
comply  and  that  corporate  officers  are 
aware  of,  and  correct,  instances  of 
noncompliance.  For  these  reasons,  no 
change  has  been  made  fo  the  final  rule 
due  to  these  comments. 

43.  One  comment  focused  on  the 
introduction  of  injurious  exotic  species 
into  U.S.  coastal  and  riparian  waters 
through  ballast  water  discharges  by 
vessels  engaged  on  foreign  voyages  to 
ports  or  places  in  the  U.S.  The  Coast 
Guard  is  currentiy  developing  new 
regulations  to  address  vessel  discharges 
of  ballast  water  into  U.S.  waters.  The 
Coast  Guard  is  also  monitoring  actions 
at  IMO  which  involve  these  vessel 
operations.  No  change  has  been  made  to 
the  final  rule  due  to  this  comment. 

44.  One  general  comment  requested 
that  an  interim  rule  be  published  by  the 
Coast  Guard  for  review  and  comment  on 
this  rulemaking  prior  to  the  final  rule 
being  published.  We  disagree.  As 
written  comments  on  the  proposed 
rulemaking  did  not  point  to  any 
significant  problems  nor  any  problems 
that  have  not  been  addressed  in  the  final 
rule,  the  Coast  Guard  does  not  expect 
that  publishing  an  interim  rule  would 
markedly  improve  the  regulations  nor 
assist  vessel  owners  in  complying  with 
the  ISM  Code  by  its  first  effective  date 
of  July  1, 1998.  Therefore,  the  Coast 
Guard  has  completed  this  rulemaking 
process  by  publishing  this  final  rule. 

45.  Two  general  comments  were  made 
by  one  commentor  on:  (1)  Mandatory 
requirements  for  safety  management 
systems  on  U.S.  domestic  vessels;  and 
(2)  the  benefits  that  would  be  reaped  by 
these  domestic  vessels  compliance  with 
these  regulations. 

The  cStast  Guard  contends  that  the 
use  of  safety  management  systems  by  all 


U.S.  commercial  vessels  would  result  in 
significant  benefits  and  we  will  support 
the  development  of  such  programs.  46 
U.S.C.  3202  states  that  U.S.  domestic 
vessels  may  voluntarily  meet  the 
requirements  of  that  Chapter,  but  does 
not  provide  the  Coast  Guard  v^th  the 
authority  to  require  such  safety 
management  systems  on  these  U.S. 
domestic  vessels.  Thus,  the  final  rule 
has  not  been  changed  due  to  these 
comments.  

46.  Editorial  changes.  46  CFR 
§§  33.40-30  (a)  ft  (b).  71.75-13  (a)  ft  (b). 
91.60-30  (a)  ft  (b).  107.415  (a)  ft  (b), 
126.480  (a)  ft  (b).  and  186.60-30  (a)  ft 
(b).  In  these  sections,  paragraphs  (a)  and 
(b)  have  been  combined  to  make  it  clear 
that  only  those  vessels  to  which  33  CFR 
part  96  applies  must  have  the  ISM 
certificates. 

33  CFR  96.100.  The  public  law  cite 
was  removed  and  replaced  with  46 
U.S.C.  Chapter  32,  which  is  the 
authority  for  this  subparts  purpose. 

33  CFR  96.400(a).  In  the  last  sentence 
of  this  paragraph,  the  term  "delegated 
to"  is  replaced  with  the  term  "delegated 
by".  This  will  correctly  reflect  that 
audits  and  certification  functions  are 
not  delegated  "to"  the  Coast  Guard. 
They  are  delegated  to  the  recognized 
organization  "by"  the  Coast  Guard. 

33  CFR  96.470.  In  this  section,  the 
terms  "of  recognized  organizations"  is 
added  to  clarify  which  Commandant's 
list  the  removal  may  be  from. 

Incorporation  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  §96.130 
for  incorporation  by  reference  under  5 
U.S.C.  552  and  1  CFR  part  51.  Copies  of 
the  material  are  available  &Y>m  the 
sources  listed  in  that  section. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Etepartment  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979). 

The  basis  for  the  number  of  vessels 
effected  by  this  rulemaking  was 
developed  trom  the  Coast  Guard's 
Marine  Safety  Management  System 
(MSMS)  datebase  on  vessel  inspection, 
documentetion  and  certification  files. 
From  this  source  it  was  determined  that 
there  are  415  vessels  with  163-discreet 
owners  that  hold  Safety  of  Life  at  Sea 
(SOLAS)  certificates  and  are  considered 
to  be  subject  to  the  mandatory 
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■pplicatii>n  of  the  ISM  Ccxle.  There  are 
186  vessels  that  must  comply  with  this 
regulation  by  July  1,  1998.  and  229 
vessels  that  must  comply  by  )uly  1, 
2002. 

CosU 

Three  distinct  processes  were  used  to 
derive  the  costs  to  implement  and 
maintain  the  ISM  Code.  They  include 
developing  a  safety  management  system, 
certification  and  audit  fees,  and  training 
Coast  Guard  and  authorized 
oifuiixation  personnel  to  conduct 
management  system  audits. 

The  following  cost  estimates  are  a 
raault  of  one  set  of  choices  made  by  an 
Ofganization  managing  relevant  U.S. 
vaaaals  in  a  normal  and  prudent 
manner,  but  not  having  a  safety 
management  program  that  meets  the 
ISM  Code.  This  scenario  and 
maintenance  of  a  safety  management 
lyalam  aaaumes  the  employment  of  a 
aapafato  staff  person  with  fleet-wide 
responsibility  for  safety,  environaiental 
protection,  and  general  quality  control. 
On-going  distribution  of  updated  safety 
and  technical  documents  is  a  normal 
company  practice.  The  operator 
routinely  maintains  data-processing  and 
communication  capability  adequate  to 
handle  the  ship-to-shore  information 
flow  required  by  the  ISM  Code.  It  was 
assumed  that  the  owner  or  ofMrator  is 
reaponsible  for  more  than  one  vessel. 

The  start-up  costs  for  initiating  a 
safety  management  system  is  calculated 
at  approximately  SlSOK  per  company 
and  $2K  per  vessel,  with  recurring 
expenses  estimated  to  be  SICK  per 
veaael  for  system  maintenance. 

To  clearly  describe  the  effected 
population  and  improve  the  regulatory 
analysis,  shipping  concerns  were 
separated  into  three  categories  of  large, 
medium  and  small  sized  companies.  For 
all  companies,  the  cost  is  compiled  for 
a  10-year  period  (1998-2007  inclusive). 
For  large  companies,  which  is  estimated 
to  be  71  of  the  total  163  companies 
effected,  the  start-up  cost  is 
approximately  $38.5  million.  The 
average  cost  for  these  71  companies  per 
]rear  is  estimated  to  be  $3.8  million.  For 
medium  companies,  the  total  cost  for 
the  27  companies  is  approximately  $7.8 
million.  The  average  cost  for  these 
medium  companies  is  estimated  to  be 
$780,000  per  year.  Out  of  a  total  of  65 
small  companies,  only  12  companies 
face  these  costs,  and  the  total  cost  is 
approximately  $3.2  million.  The  average 
cost  per  year  for  these  12  small 
companies  Is  estimated  to  be  $320,000. 

Total  Cotts 

•  Small  Companies:  $3.2  million. 

•  Medium  Companies:  S7.8  million. 


•  Large  Companies:  S38.5  million. 

•  Total:  $49.5  million  (1998-2007 
inclusive). 

•  The  average  cost  per  year  $5.0 
million. 

Benefits' 

A  study  was  conducted  to  identify  the 
significant  types  and  circumstances  of 
U.S.  vessel  accidents  potentially 
preventable  due  to  ISM  Code 
compliance.  The  data  used  to  support 
the  analysis  of  ISM  Code  benefits  was 
drawn  from  the  MSMS  Marine 
Investigation  Module  (MINMOD)  and 
vessel  information  files.  Marine 
Casualty  Investigation  Reports  (MClR's) 
were  included  in  the  study  if  they 
lavotved  either  currently-registered  U.S. 
vaaaals.  that  would  be  subiect  to  the  ISM 
Code  or  if  a  Human  Factors  Supplement 
was  filed  in  the  case.  A  Human  Factors 
Supplement  contains  a  standardized 
"class"  or  "subclass"  designation  of  a 
particular  human  Csctor  or  factors 
considered  by  the  investigating  officer 
to  have  contributed  to  the  accident. 
Only  MCIR  with  problems  considered 
by  the  Coast  Guard  to  be  preventable 
through  ISM  Code  procedures  were 
retained.  There  «vere  214  such  cases 
over  the  three  year  period  (1993-1905). 
These  benefits  needed  to  be  quantified. 
Five  Esctora  were  used  to  estimate  the 
cost  of  the  214  relevant  casualties.  The 
five  factors  are  listed  below:  (The  dollar 
figures  below  reflect  a  1997  dollar 
value.) 

1.  Vessel  and  property  damage:  The 
total  dollar  damage  value  per  casualty 
has  been  estimated  to  be  $10,000. 

2.  Injuries:  The  total  dollar  damage 
value  per  injury  has  been  estimated  to 
be  $424,174. 

3.  Deaths:  The  number  of  deaths  or 
missing  persons  shown  in  the  MCIR 
record  multiplied  by  $2,700,000.  This 
factor  is  currently  recommended  by 
DOT  for  use  in  regulatory  impact 
estimation. 

4.  Vessel  Downtime:  An  average 
vessel  downtime  cost  of  $224,337  was 
arrived  at  by  averaging  all  vessel 
damage  evaluations  shown  in  the  MICR 
records  other  than  for  vessels  evaluated 
as  either  seaworthy  or  as  a  total  loss. 
This  is  the  same  factor  that  was  used  in 
the  study  completed  for  the 
International  Convention  on  Standards 
of  Training.  Certification  and 
Watchkeeping  for  Seafarers  (STCW) 
rulemaking,  implementation  benefits. 

5.  Environmental  Damage:  Any 
spillage  recorded  in  the  MCIR  record  is 
converted  to  42-gallon  barrel  terms  and 
multiplied  by  $15,810.  This  is  the 
average  cost  used  in  the  benefit  study 
done  for  STCW  to  represent  per-barrel 
costs  of  natural  resource  damage,  loss  of 


beneficial  use  of  shoreline  and  cleanup 
for  "small"  spills. 

We  identified  relevant  accidents  that 
occurred  between  1993-1995  and 
developed  factors  to  estimate  their  cost 
to  society.  The  following  steps- were 
used  to  estimate  the  annual  reduction  in 
future  marine  casualty  costs  that  may  be 
expected  from  ISM  Code 
implementation: 

1.  The  projected  costs  were  divided 
into  three  categories  depending  on  the 
cause  of  the  casualty.  The  three 
categories  were  personnel  nature,  any 
primary  natiu^  other  than  pollution, 
and  pollution  casualties. 

2.  Based  on  the  study's  findings,  a 
percentage  range  was  created.  This 
range  expressed  the  expectation  of 
futiue  casualties  with  the 
implementation  of  the  ISM  Code  final 
rule. 

.,    3.  The  STCW  rulemaking  creates 
some  of  the  same  benefits  as 
implementation  of  the  ISM  Code.  The 
average  annual  cost  reduction  from  the 
implementation  of  STCW  were  taken 
into  account  to  avoid  double  counting  of 
benefits. 

4.  The  expected  percentage  impact  of 
ISM  Code  implementation  was  then 
applied  to  produce  the  expected  cost 
reduction. 

After  all  of  these  procedures  were 
followed  an  estimated  benefit  range  was 
determined.  The  range  for  the  economic 
benefit  of  expected  avoided  costs  of  all 
relevant  accident  types  combined  was 
estimated  to  be  $6.9  to  $12.8  million  per 
year,  dominated  by  the  $6.4  to  $12.2 
million  estimated  for  reduction  in  the 
costs  of  personnel  casualties. 

Cost-Benefit 

The  total  average  cost  for  this  final 
rule  (1998-2007)  has  been  estimated  at 
$49.5  million.  This  is  approximately 
$5.0  million  per  year.  The  range  for  the 
economic  benefit  of  expected  avoided 
costs  of  all  relevant  accident  types 
combined  was  estimated  to  be  $6.9  to 
$12.8  million  per  year. 

The  estimated  cost-benefit  for  this 
final  rule  was  calculated  by  dividing  the 
measure's  present  value  cost  by  the 
measure's  present  value  benefit.  The 
estimated  cost-benefit  range  for  this  rule 
is  0.39  to  0.72.  A  rule  with  a  cost-benefit 
factor  of  less  than  1.0  implies  that 
efficient  standards  have  been  set  by 
balancing  the  costs  of  anticipated 
abatement  against  the  benefits  of 
expected  avoided  costs.  Therefore,  this 
rulemaking  can  be  deemed  as  cost 
effective. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.].  the  Coast  Guard 
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considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 
Our  initial  evaluation  was  that  this 
jTile  would  effect  approximately  72 
small  entities,  whose  U.S.  small 
passenger  vessels  operate  on 
international  voyages.  For  purposes  of 
the  "small  entity"  analysis,  the  Coast 
Guard  considered  the  72  vessels  owned 
by  65  companies  as  small  entities.  To 
ease  the  burden  on  small  entities  54  of 
these  are  allowed  to  apply  for  an 
equivalence  to  these  requirements  to 
significantly  reduce  their  cost  to 
develop  and  certify  their  safefy 
management  systems,  if  they  opt  to  do 
so.  No  comments  or  statements  were 
received  during  the  NPRM  on  the 
impact  of  this  rulemaking  on  small 
entities.  No  change  or  amendment  to  the 
final  rule  was  completed  that  would 
alter  the  effect  already  stated  in  the 
NPRM  on  small  entities.  Therefore,  the 
Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibilify  Act 
(5  U.S.C.  601  et  seq.)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Aasistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  offered  to 
assist  small  entities  in  understanding 
the  rule  so  that  they  could  better 
evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 
No  written  requests  were  received  by 
the  Coast  Guard  to  provided  assistance 
for  the  development  of  safety 
management  systems  by  small  entities. 
One  comment  stated  that  the 
equivalence  option  provided  for  small 
passenger  vessels  as  unnecessary,  if  the 
limiting  factor  is  the  cost  incurred  to  be 
certificated  by  an  organization  acting  on 
behalf  of  the  U.S.  The  Coast  Guard 


This  final  rule  offers  an  option  for 
small  entities  to  develop  an  equivalent 
safefy  management  system  in  concert 
with  the  cognizant  Coast  Guard  OCMI. 
This  option  will  significantiy  reduce  the 
cost  for  the  safefy  management  system 
and  will  allow  direct  auditing  and 
certification  by  the  Coast  Guard.  No 
extra  fee  will  be  required  for  these 
owners  who  elect  to  take  advantage  of 
this  option. 


When  developing  the  small  passenger 
vessel  equivalence,  the  Coast  Guard 
considered  cost  issues.  Cost  was  not  the 
only  reason  used  by  the  Coast  Guard  to 
determine  that  small  passenger  vessel 
operations  could  benefit  equally  by  an 
equivalence  to  the  requirements 
provided  in  these  regulations.  Their 
historical  operational  risk  was 
evaluated,  the  traditional  policies  that 
are  used  to  regulate  international 
conventions  on  these  vessels,  and  the 
small  number  of  vessels  within  this  type 
of  vessels  which  would  be  impacted. 
The  Coast  Guard  is  also  required  by  the 
Regulatory  Flexibilify  Act  (5  U.S.C.  601 
et  seq.),  and  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Pub.  L.  104-121),  to  evaluate  the 
impact  of  new  federal  regulations  and 
the  abilify  to  assist  these  businesses. 
Also,  what  played  a  factor  was  verbal 
comments  received  bom  operators  of 
such  vessels  at  the  public  meetings  held 
at  four  ports  in  the  October  and 
November  1995  time  frame  at  the 
initiation  of  this  rulemaking  process. 
The  Coast  Guard  has  eeen  great  success 
with  using  an  equivalence  option  with 
these  vessel  types  and  agreed  that  no 
reduction  of  s«diefy  would  be  incurred 
by  using  this  option  in  the  enforcement 
of  these  new  regulations.  No  change  has 
been  made  to  the  final  rule  due  to  this 
comment. 

The  Coast  Guard  is  also  providing 
these  small  entify  owners  with  a  job  aid 
on  safefy  management  system 
development  which  will  help  them 
meet  these  standards  and  will  cut  the 
cost  of  their  having  to  go  to  a  third  parfy 
source  for  support  and  training.  These 
small  passenger  vessel  ownera  will  be 
provided  with  continued  support  by  the 
local  cognizant  OCMI  to  ensure  that 
their  vessels  have  a  properly  operating 
safefy  management  system  which  is 
certificated  prior  to  the  effective  date  of 
these  requirements. 

Collection  of  Information 

This  final  rule  provides  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Information  is  collected  to  show  the 
compliance  statiis  of  responsible 
persons  and  their  U.S.  vessels  to  the 
Coast  Guard  by  recognized 
organizations  authorized  by  the  Coast 
Guard  to  act  on  b^alf  of  the  U.S.  A 
responsible  person  must  establish  a 
safefy  management  system  and  prepare 
internal  audit  reports  for  the  responsible 
.  person's  company  and  vessel(s)  which 
demonstrate  compliance  with  the  ISM 
Code.  Preparation  of  these  reports 
required  a  new  information  collection 
request  submittal  to  OMB. 


Titie  46,  chapter  32  also  requires  that 
a  responsible  person's  company  and 
U.S.  vessel(s)  possess  Document  of 
Compliance  certificates  and  Safefy 
Management  Certificates,  respectively, 
as  evidence  of  compliance  with  the  ISM 
Code.  Recognized  organizations 
authorized  to  act  on  behalf  of  the  U.S. 
and  the  Coast  Guard  will  issue  these 
certificates.  To  prepare  and  issue  these 
international  management  certificates, 
an  amendment  to  existing  information 
collection  request  2115-0056  was 
submitted  to  OMB. 

Safefy  management  systems  will  be 
externally  audited  and  repotted  on  by 
an  authorized  organization  through  a 
review  of  the  internal  audit  reports 
prepared  by  a  company.  Since  the  Coast 
Guard  reviews  this  information  that 
docimients  the  ISM  Code  compliance, 
existing  collection  request  2115-0626 
also  requires  amendment  and  was 
submitted  to  OMB  for  approvaL 

As  described  above,  the  Coast  Guard 
submitted  new  and  amended 
information  collection  requests 
pursuant  to  the  estimates  described  in 
the  NPRM.  No  comments  were  received 
to  the  NPRM  docket  regarding  these 
estimates.  No  change  was  made  to  the 
proposed  regulatory  text  which  would 
require  new  information  collection 
requests.  Also,  no  change  was  made  to 
the  final  rule  which  would  affect  those 
estimates. 

As  required  by  5  U.S.C  3507(d),  the 
Coast  Guard  submitted  a  copy  of  this 
rule  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review  of  the 
collection  of  informaBon.  OMB  has 
approved  the  collection.  The  section 
niunbers  are:  33  CFR  96.250,  96.320, 
96.330,  96.340,  96.350.  96.360,  and  46 
CFR  2.01-25,  31.40-30,  71.75-13, 
71.75-20.  91.60-30.  91.60-40, 107.417, 
115.925,  126.480, 175.540, 176.925, 
176.930,189.60-30, 189.60-40;  and  the 
corresponding  approval  numbers  from 
OMB  are  OMB  Control  Numberfs), 
2115-0056:  2115-0057,  and  2115-0626, 
which  expire  on  August  31,  2000. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  cutientiy  valid  OMB  control 
number. 

Federalism 

The  Coast  Guard  completed  an 
analysis  of  this  final  rule  under  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  rule  does  not  have 
sufficient  implications  for  federalism  to 
warrant  the  preparation  of  a  Fedoalism 
Assessment 
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Fsdwal  PraamptioB 

Historically,  the  Coast  Guard  has 
inspected  vessels  for  their  compliance 
with  Federal  regulations  and 
international  standards  to  which  the 
United  States  is  a  party  that  address  the 
safety  of  vessels  and  protection  of  the 
marine  environment.  These  regulations 
implement  the  provisions  of  the 
International  Convention  for  the  Safety 
of  Life  at  Sea.  1974.  (SOLAS)  as 
amended,  to  which  the  United  States  is 
a  party.  As  a  party  to  this  Convention, 
the  United  States  has  agreed  to 
implement  its  provisions  for  vessels 
flying  the  flag  of  the  United  States  and 
to  apply  these  provisions  to  foreign 
vessels  in  accoidance  with  the 
enforcement  regime  established  within 
the  Convention.  In  addition,  actions  by 
state  and  local  governments  that  seek  to 
impose  different  standards  than  those 
imposed  by  these  regulations  would 
frustrate  the  desire  of  Congress  to 
impose  uniform,  international  standards 
relating  to  the  implementation  of  safety 
management  systems  for  vessels  when  it 
enacted  46  U.S.C.  Chapter  32.  It  is  the 
Coast  Guard's  opinion  that  the 
Supremacy  Clause  of  the  Constitution 
would  preempt  state  and  local 
regulations  that  seek  to  impose  different 
or  higher  standards  than  those 
established  in  these  regulations. 

EBvironmeiit 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  during  the  rulemaking 
stage  that  under  paragraph  2.B.2.e(34)  of 
^  Commandant  Instruction  M1647S.1B. 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
Paragraph  2.B.2.e(34)(d)  categorically 
excludes  regulations  concerning 
manning,  documentation,  measurement, 
inspection  and  equipping  of  vessels.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

33  CFR  Part  96 

Administrative  practice  and 
procedure.  Incorporation  by  reference. 
Marine  safety.  Reporting  and 
recordkeeping  requirements,  Safety 
management  systems,  Vessels. 

46  CFR  Part  2 

Marine  safety.  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CFR  Part  31 

Cargo  vessels.  Marine  safisty, 
Reporting  and  recordkeeping 


requirements.  Safety  management 
systems. 

46  CFR  Part  71 

Marine  safety,  Passenger  vessels, 
Reporting  and  recordkeeping 
requirements,  Safiaty  management 
systems. 

46  CFR  Part  91 

Cargo  vessels.  Marine  safety. 
Reporting  and  recordkeeping 
requirements.  Safety  management 
systems. 

46  CFR  Part  107 

Marine  safety.  Oil  and  gas 
exploration.  Reporting  and 
recordkeeping  requirements,  Safety 
management  systems.  Vessels. 

46CFRPartll5 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements.  Safety  management 
systems. 

46  CFR  Part  126 

Marine  safety,  Orbhore  supply 
vessels.  Reporting  and  recordkeeping 
requirements.  Safety  management 
systems. 

46CFRP(utl7S 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements.  Safety  management 
systems. 

46CFRPartl76 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements.  Safety  management 
systems. 

46  CFR  Part  189 

Marine  safety,  Oceanographic 
research  vessels.  Reporting  and 
recordkeeping  requirements.  Safety 
management  systems. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Chapter  1  and  46  CFR  Chapter  1  as 
follows: 

TTTLE  33— NAVIGATION  AND 
NAVIGABLE  WATERS 

1.  Add  part  96  to  read  as  follows: 

PART  96— RULES  FOR  THE  SAFE 
OPERATION  OF  VESSELS  AND 
SAFETY  MANAGEMENT  SYSTEMS 


Subpart  B— Company  and  Vaaael  Safely 


96.200    Purpose. 

96.210    Who  does  this  subpait  apply  to? 

96.220    What  makes  up  ■  safBty  management 

lystem? 
96.230    What  ob)ective«  must  a  ufety 

management  system  meet?       .. 
96.240    What  functional  requirements  must 

a  safety  management  system  meet?  , 

96.250    What  documents  and  reports  must  a 

safety  management  system  have? 

Subpart  C— How  WW  Safety  MMagaimnt 
Systems  Be  CsHlWcalsd  and  EnforoadT 

96.300    Purpose. 

96.310    Who  does  this  subpart  apply  to? 

96.320    What  is  involved  to  complete  a 

safety  management  audit  and  when  is  it 

required  to  be  completed? 
96.330     Document  of  Compliance  certificate: 

what  is  it  and  when  is  it  needed? 
96.340    Safety  Management  CerUficate:  what 

is  it  and  when  is  it  needed? 
96.350    Interim  Document  of  Compliance 

certificate:  what  is  it  and  when  can  it  be 

used? 
96.360    Interim  Safety  Management 

Certificate:  what  is  it  and  when  can  it  be 

used? 
96.370    What  are  the  requirements  for 

vessels  of  countries  not  party  to  Chapter 

DC  of  SOLAS? 
96.380    How  will  tiie  Coast  Guard  handle 

compliance  and  aoforcement  of  these 

regulations? 
96.390    When  will  the  Coast  Guard  deny 

entry  into  a  U.S.  paitl 

Subpart  D-Aulhoftiaflon  of  Hecogntosd 
Organlialions  To  Act  en  BahaN  of  the  U  A 

96.400    Piupose. 

96.410    Who  does  this  subpart  apply  to? 

96.420    What  authority  may  an  organization 

ask  for  under  this  regulation? 
96.430     How  does  an  organization  submit  a 

request  to  be  authorizad? 
96.440    How  will  the  Coast  Guard  decide 

whether  to  approve  an  organization's 

request  to  be  authorized? 
96.450    What  happens  if  the  Coast  Guard 

disapproves  an  organization's  request  to 

be  authorized? 
96.460    How  will  I  know  what  the  Coast 

Guard  requires  of  my  organization  if  my 

organization  receives  autliorization? 
96.470    How  does  the  Coast  Guard  terminate 

an  organization's  authorization? 
96.480    What  is  the  status  of  a  certificate  if 

the  issuing  organization  has  its  authority 

terminated? 
96.490    What  further  obligations  exist  for  my 

organization  if  the  Coast  Guard 

terminates  its  authorization? 
96.495    How  can  I  appeal  a  decision  made 

by  an  authorized  organization? 
Aathority:  46  U.S.C.  3201  et.  seq.;  46 
use.  3103:  46  U.S.C  3316,  33  U.S.C.  1231; 
49  CFR  1.45,  49  CFR  1.46. 


Sw:. 

96.100  Purpose. 

96. 1 10  Who  does  this  subpart  apply  to? 

96.120  Definitions. 

96. 130  lucoqMwation  by  reference. 


f  96.100    Pucpoaa. 

This  subpart  implements  Chapter  DC 
of  the  Intemationtd  Convention  for  the 
Safety  of  Life  at  Sea  (SOLAS),  1974, 


International  Management  Code  for  the 
Safe  Operation  of  Ships  and  for 
Pollution  Prevention  (International 
Safety  Management  (ISM)  Code),  as 
required  by  46  U.S.C  Chapter  32. 

Note:  Chapter  DC  of  SOLAS  is  available 
hom  the  International  Maritime 
Organization,  Publication  Section,  4  Albert 
Embankment,  London.  SEl  75R,  United 
Kingdom,  Telex  23588.  Please  include 
document  reference  number  "IMO-190E"  in 
your  request 

f  96.110    Who  does  this  subpart  apply  toT 

This  subpart  applies  to  you  if — 

(a)  You  are  a  responsible  person  who 
owns  a  U.S.  vesseUs)  and  must  comply 
with  Chapter  DC  of  SOLAS: 

(b)  You  are  a  responsible  person  who 
owns  a  U.S.  vessel(s)  that  is  not  required 
to  comply  with  Chapter  DC  of  SOLAS, 
but  requests  application  of  this  subpart; 

(c)  You  are  a  responsible  person  who 
owns  a  foreign  vesseUs)  engaged  on  a 
foreign  voyage,  bound  for  ports  or 
places  under  the  jurisdiction  of  the  U.S.. 
which  must  comply  with  Chapter  DC  of 
SOLAS;  or 

(d)  You  are  a  recognized  organization 
applying  for  authorization  to  act  on 
behalf  of  the  U.S.  to  conduct  safety 
management  audits  and  issue 
international  convention  certificates. 

196.120    Definitions. 

(a)  Unless  otherwise  stated  in  this 
section,  the  definitions  in  Chapter  DC, 
Regulation  1  of  the  International 
Convention  for  the  Safety  of  Life  at  Sea 
(SOLAS)  apply  to  this  part 

(b)  As  usiad  in  this  part — 
Administration  means  the 

C^vemment  of  the  State  whose  flag  the 
ship  is  entitled  to  fly. 

Authorized  Organization  Acting  on 
behalf  of  the  U.S.  means  an  organization 
that  is  recognized  by  the  Commandant 
of  the  U.S.  Coast  Guard  under  the 
minimum  standards  of  subparts  A  and 
B  of  46  CFR  part  8,  and  has  been 
authorized  imder  this  section  to  conduct 
certain  actions  and  certifications  on 
behalf  of  the  United  States. 

Captain  of  the  Port  (COTP)  means  the 
U.S.  Coast  Guard  officer  as  described  in 
33  CFR  6.01-3.  commanding  a  Captain 
of  the  Port  zone  described  in  33  CFR 
part  3.  or  that  person's  authorized 
representative. 

Commandant  means  the 
Commandant.  U.S.  Coast  Guard. 

Company  means  the  owner  of  a 
vessel,  or  any  other  organization  or 
person  such  as  the  manager  or  the 
bareboat  charterer  of  a  vessel,  who  has 
assumed  the  responsibility  for  operation 
of  the  vessel  from  the  shipowner  and 
who  on  assuming  responsibility  has 
agreed  to  take  over  all  the  duties  and 


responsibilities  imposed  by  this  part  or 
the  ISM  Code. 

Designated  person  means  a  person  or 
persons  designated  in  writing  by  the 
responsible  person  who  monitors  the 
safety  management  system  of  the 
company  and  vessel  and  has: 

(if  Direct  access  to  conununicate  with 
the  highest  levels  of  the  company  and 
with  all  management  levels  ashore  and 
aboard  the  company's  vessel(s); 

(2)  Responsibility  to  monitor  the 
safety  and  environmental  aspects  of  the 
operation  of  each  vessel;  and 

(3)  Responsibility  to  ensure  there  are 
adequate  support  and  shore-based 
resources  for  vessel(s)  operations. 

Document  of  Compliance  means  a 
certificate  issued  to  a  company  or 
responsible  person  that  compUes  with 
the  requirements  of  this  part  or  the  ISM 
Code. 

International  Safety  Management 
(ISM)  Code  means  the  International 
Management  Code  for  the  Safe 
Operation  of  Ships  and  Pollution 
Prevention,  Chapter  DC  of  the  Aimex  to 
the  International  Convention  for  the 
Safety  of  Life  at  Sea  (SOLAS),  1974. 

Non-conformity  means  an  observed 
situation  where  objective  evidence 
indicates  the  non-fulfillment  of  a 
specified  requirement 

Major  non-conformity  means  an 
identifiable  deviation  which  poses  a 
serious  threat  to  personnel  or  vessel 
safety  or  a  serious  risk  to  the 
environment  and  requires  immediate 
corrective  action;  in  addition,  the  lack  of 
efTective  and  systematic  implementation 
of  a  requirement  of  the  ISM  Code  is  also 
considered  a  major  non-conformity. 

Objective  Evidence  means 
quantitative  or  qualitative  information, 
records  or  statements  of  fact  pertaining 
to  safety  or  to  the  existence  and 
implementation  of  a  safety  management 
system  element,  which  is  based  on 
observation,  measurement  or  test  and 
which  can  be  verified. 

Officer  In  Charge,  Marine  Inspection 
(OCMI)  means  the  U.S.  Coast  Guard 
officer  as  described  in  46  CFR  1.01- 
15(b).  in  charge  of  an  inspection  zone 
described  in  33  CFR  part  3,  or  that 
person's  authorized  representative. 

Recognized  organization  means  an 
organization  which  has  applied  and 
been  recognized  by  the  Commandant  of 
the  Coast  Guard  to  meet  the  minimum 
standards  of  46  CFR  part  8,  subparts  A 
andB. 

Responsible  person  means — 

(1)  The  owner  of  a  vessel  to  whom 
this  part  applies,  or 

(2)  Any  other  person  that — 

(i)  has  assumed  the  responsibility 
from  the  owner  for  operation  of  the 
vessel  to  which  this  part  applies;  and 


(ii)  agreed  to  assume,  with  respect  to 
the  vessel,  responsibility  for  complying 
with  all  the  requirements  of  this  part. 

(3)  A  responsible  person  may  be  a 
company,  firm,  corporation,  associaticm, 
partnership  or  individual. 

Safety  management  audit  means  a 
systematic  and  independent 
examination  to  determine  whether  the 
safety  management  system  activities  and 
related  results  comply  with  planned 
arrangements  and  whether  these 
arrangements  are  implemented 
effectively  and  are  suitable  to  achieve 
objectives. 

Safety  Management  Certificate  means 
a  document  issued  to  a  vessel  which 
signifies  that  the  responsible  person  or 
its  company,  and  the  vessel's  shipboard 
management  operate  in  accordance  with 
the  approved  safety  management 
system. 

Safety  Management  System  means  a 
structured  and  docimiented  system 
enabling  Company  and  vessel  personnel 
to  effectively  implement  the  responsible 
person's  safety  and  enviroimiental 
protection  policies. 

SOLAS  means  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974,  as  amended. 

Vessel  engaged  on  a  foreign  voyage 
means  a  vessel  to  which  this  part 
applies  that  is — 

(1)  Arriving  at  a  place  imder  the 
jurisdiction  of  the  United  States  from  a 
place  in  a  foreign  country; 

(2)  Making  a  voyage  between  places 
outside  the  United  States;  or 

(3)  Departing  from  a  place  under  the 
jtirisdiction  of  the  United  States  for  a 
place  in  a  foreign  country. 


f  96.130    Incorporation  t>y  I 

(a)  The  Director  of  the  Federal 
Register  approves  certain  material  that 
is  incorporated  by  reference  into  this 
subpart  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  To  enforce  any  edition  other 
than  that  specified  in  paragraph  (b)  of 
this  section,  the  Coast  Guard  must 
publish  notice  of  the  change  in  the 
Federal  Register  and  the  material  must 
be  available  to  the  public.  You  may 
inspect  all  material  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  St, 
NW.,  Suite  700.  Washington,  DC  and  at 
the  U.S.  Coast  Guard,  Office  of  Design 
and  Engineering  Standards  (C^MSE), 
2100  Second  St.,  SW.,  Washington,  DC 
20593-0001,  and  receive  it  from  the 
source  listed  in  paragraph  (b)  of  this 
section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this 
subpart  and  the  sections  affected  are  as 
follows: 
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American  National  Standard* 
InwUtute  (ANSI)—\\  West  42nd  St.,  Nmv 
York,  NY  10036. 

ANSI/ASQC  Q9001-19Q4.  Quality 
Sjrstenu — Model  for  Quality 
Aaiurance  in  Design,  Development. 
Production,  Installation,  and 
Servicing,  1994—96.430 
International  Maritime  Organixation 

IMO — 4  Albert  Embankment,  London, 

SEl  7SR,  United  Kingdom. 

Resolution  A.741(18).  International 
Management  Code  for  the  Safe 
Operation  of  Ships  and  fior  Pollution 
Prevention,  November  4, 1993 — 
96.220,  96.370 

Resolution  A.  788  (19),  Guidelines  on 
Implementation  of  the  International 
Safety  Management  (ISM)  Code  by 
Administrations,  November  23. 
1995—96.320,  96.440 

Resolution  A.739(18),  Guidelines  for  the 
Authorization  of  Organizations  Acting 
on  Behalf  of  the  Administration, 
November  4,  1993—96.440 


SutofMrt  n    Company  and  V( 

Saiaiy  ManaQamant  Syatama 

998.200    Pufpoee. 

This  subpart  establishes  the  minimum 
standards  that  the  safisty  management 
system  of  a  company  and  its  U.S.  flag 
vessel(s)  must  meet  for  certification  to 
comply  with  the  requirements  of  46 
U.S.C.  3201-3205  and  Chapter  IX  of 
SOLAS,  1974.  It  also  permits  companies 
with  U.S.  flag  vessels  that  are  not 
required  to  comply  with  this  part  to 
voluntarily  develop  safety  management 
systems  which  can  be  certificated  to 
standards  consistent  with  Chapter  DC  of 
SOLAS. 

196.210   WhodoealMaMibparti^ptyieT 

(a)  This  subpart  applies — 

(1)  To  a  responsible  person  who  o%vns 
or  operates  a  U.S.  vesseUs)  engaged  on 

a  foreign  voyage  which  meet  the 
conditions  of  paragraph  (a)(2)  of  this 
section; 

(2)  To  all  U.S.  vessels  engaged  on  a 
foreign  voyage  that  are — 

(i)  A  vessel  transporting  more  than  12 
passengers;  or 

(ii)  A  tanker,  a  bulk  freight  vessel,  a 
freight  vessel  or  a  self-propelled  mobile 
ofbhore  drilling  unit  (MODU)  of  500 
gross  tons  or  more;  and 

(3)  To  all  foreign  vessels  engaged  on 
a  foreign  voyage,  bound  for  ports  or 
places  under  the  jurisdiction  of  the  U.S., 
and  subject  to  Chapter  IX  of  SOLAS. 


(b)  This  subpart  does  not  apply  < 

(1)  A  barge: 

(2)  A  rscreational  vesael  not  eog^ed 
in  comnMTcial  service: 

(3)  A  fishing  vessel; 

(4)  A  vessel  operating  only  on  the 
Great  Lakes  or  its  tributary  and 
connecting  waters;  or 

(5)  A  puolic  vessel,  which  includes  a 
U.S.  vessel  of  the  National  Defense 
Reserve  Fleet  owned  by  the  U.S. 
Maritime  Administration  and  operated 
in  non-commercial  service. 

(c)  Any  responsible  person  and  their 
company  who  owns  and  operates  a  U.S. 
flag  vessel(s)  which  does  not  meet  the 
conditions  of  paragraph  (a),  may 
voluntarily  meet  the  standards  of  this 
part  and  Chapter  DC  of  SOLAS  and  have 
their  safety  management  systems 
certificated. 

(d)  The  compliance  date  for  the 
reouirements  of  this  part  are — 

(1)  On  or  after  July  1,  1998.  foi^ 

(i)  Vessels  transporting  more  than  12 
passengers  engaged  on  a  foreign  voyage; 
or 

(ii)  Tankers,  bulk  freight  vessels,  or 
high  spaed  frvight  vessels  of  at  least  500 
groaa  tons  or  more,  engaged  on  a  foreign 
voyage. 

(2)  On  or  after  July  1,  2002,  for  other 
freight  vessels  and  self-propelled  mobile 
oRishore  drilling  units  (MODUs)  of  at 
least  500  gross  tons  or  more,  engaged  on 
a  foreign  voyage. 

196.220    vmwlmakaeupa 


management  sldUs  of  personnel  ash<»e 
and  aboard  vessels,  including 
preparation  for  emeigencies  related  to 
both  safety  and  environmental 
protection;  and 

(d)  Ensure  compliance  with 
mandatory  rules  and  regulations,  taking 
into  accoimt  relevant  national  and 
international  regulations,  standards, 
codes  and  maritime  industry  guidelines, 
when  developing  procedures  and 
policies  for  the  safety  management 
system. 


(a)  The  safety  management  system 
must  document  the  responsible 
person's — 

(1)  Safety  and  pollution  prevention 
policy; 

(2)  Functional  safety  and  operational 
requirements; 

(3)  Recordkeeping  responsibilities; 
and 

(4)  Reporting  responsibilities. 

(b)  A  safety  management  system  must 
also  be  consistent  with  the  functional 
standards  and  performance  elements  of 
IMO  Resolution  A.741(18). 

188.230    What  ob)ecttvaamut  a  aaOty 
nMnaQanwnt  ayctani  neat? 

The  safety  management  system  must: 

(a)  Provide  for  safe  practices  in  vessel 
operation  and  a  safe  work  environment 
onboard  the  type  of  vessel  the  system  is 
developed  for 

(b)  Establish  and  implement 
safeguards  against  all  identified  risks; 

(c)  Establish  and  implement  actions  to 
continuously  improve  safety 


(88.240    Wtial  AmcNonal  i 
muat  a  aaMy  nwnageiiM 

The  functional  requirements  of  a 
safety  management  system  must 
include — 

(a)  A  written  statement  from  the 
responsible  person  stating  the 
company's  safety  and  environmental 
protection  policy; 

(b)  Instructions  and  procedures  to 
provide  direction  for  the  safe  operation 
of  the  vessel  and  protection  of  the 
environment  in  compliance  with  the 
applicable  U.S.  Code  of  Federal 
RJsgulations,  and  international 
conventions  to  which  the  U.S.  is  a  party 
(SOLAS,  MARPOL.  etc.); 

(c)  Documents  showing  the  levels  of 
authority  and  lines  of  communication 
between  shoreside  and  shipboard 
personnel; 

(d)  Procedures  for  reporting  accidents, 
near  accidents,  and  non-conformities 
with  provisions  of  the  company's  and 
vessel's  safety  management  system,  and 
the  ISM  Ckxie: 

(e)  Procedures  to  prepare  for  and 
respond  to  emergency  situations  by 
shoreside  and  shipboard  personnel; 

(f)  Procedures  for  internal  audits  on 
the  operation  of  the  company  and 
vessel(s)  safety  management  system;  and 

(g)  Procedures  and  processes  for 
management  review  of  company 
internal  audit  reports  and  correction  of 
non-conformities  that  are  reported  by 
these  or  other  reports. 

198.250    What  documents  and  rspona 
must  a  safety  managsment  syalsm  hawsT 

The  documents  and  reports  required 
for  a  safety  management  system  under 
§  96.330  or  §  96.340  must  include  the 
written  documents  and  reports  itemized 
in  Table  96.250.  These  doctmients  and 
reports  must  be  available  to  the 
company's  shore-based  and  vesseUs}- 
based  (wrsonnel: 


Federal  Register  /  Vol.  62.  No.  247  /  Wednesday.  December  24,  1997  /  Rules  and  Regulations  67509 


Table  96.250.— Safety  Managbment  System  Dcx^uments  and  Reports 


Type  of  documents  and  reports 


Specific  requirements 


(ai  Safety  and  environmental  policy  statements 

(b)  Company  respoosttxiities  and  authority  statements 


(c)  Oesignalion  in  writing  o(  a  peiscn  or  persons  to  monitor  ttte  safety 
management  system  for  the  company  and  vessei(s). 


(d)  Written  statements  that  define  the  Master's  responsibilities  and  au- 
thorities. 


(e)  Written  statements  that  the  Master  has  overriding  responslt)ility  and 
authority  to  make  vessel  decisions. 

(f)  Personnel  procedures  and  resources  which  are  available  ashore  and 
aboard  ship.. 


(g)  Vessel  safety  and  pollution  prevention  operation  plans  and  instruc- 
tions for  key  shiptxMud  operations., 
(h)  Emergency  preparedness  procedures.  — — — 


(i)  Reporting  procedures  on  required  actions. 


(1)  IMeet  the  objectives  of  §96.230;  and 

(2)  Are  carried  out  and  Icept  current  at  all  levels  of  the  company; 

(1)  The  omters  name  and  details  of  responsit>ility  for  operation  of  the 
company  and  vessel(s); 

(2)  Name  of  the  person  responsite  for  operation  of  the  company  and 
vessel(s),  H  not  the  owner 

(3)  Responsii)ility,  autfiority  and  interrelations  of  al  personnel  who 
nfianage,  perform,  and  verify  work  relating  to  and  affecting  the  safety 
and  pollution  pravertfion  operations  of  the  company  and  vessel(s); 
and 

(4)  A  statement  descrit>ing  the  company's  responsitxlity  to  ensure  ade- 
quate resources  and  stK)re4>ased  support  are  provided  to  enable  the 
designated  person  or  persons  to  carry  out  the  responsUlilies  of  this 
subpart. 

(1)  Have  direct  access  to  communicate  with  the  highest  levels  of  the 
company  and  with  all  management  levels  ashore  a/KJ  aboard  ttw 
company's  vessel(s): 

(2)  Have  the  written  responsitMMy  to  monitor  the  safety  and  envirofv 
mental  aspects  of  tfie  operation  of  each  vessel;  and 

(3)  Have  tf>e  written  responsit)ility  to  ensure  there  are  adequate  sup- 
port and  shore-t)ased  resources  for  vessel(s)  operations. 

(1)  Carry  out  the  company's  safety  and  environmental  policies; 

(2)  Motivate  ttie  vessel's  crew  to  otnerve  the  safety  management  sys- 
tem poltcies; 

(3)  Issue  orders  aixj  instructions  in  a  dear  and  simple  manner 

(4)  Make  sure  that  specific  requiren>ents  are  carried  out  by  the  vessel's 
crew  arxj  sfiore-based  resources;  and 

(5)  Review  the  safety  management  system  and  report  non-conformities 
to  sfKxe-tmsed  managenr>enL 

(1)  Ability  to  make  decisions  about  safety  and  environmental  pollution; 
and 

(2)  Ability  to  request  the  company's  help  when  necessary. 

(1)  Ittasters  of  vessels  are  property  qualified  for  command; 

(2)  Masters  of  vessels  know  the  company's  safety  management  sys- 
tem; 

(3)  Owners  or  companies  provide  the  necessary  support  so  that  tfie 
Master's  duties  can  be  safely  performed; 

(4)  Each  vessel  is  property  crewed  with  qualified,  certificated  and  medi- 
cally fit  seafarers  complying  with  natk>nal  and  intematk>nai  require- 
ments; 

(5)  New  personnel  arxf  persormel  transferred  to  new  assignments  ir>- 
volving  safety  and  protection  of  the  environment  are  properly  intro- 
duced to  their  duties; 

(6)  Personnel  involved  with  the  company's  safety  management  system 
have  an  adequate  understarxjing  of  the  relevant  rules,  regutatnns, 
codes  and  guidelines; 

(7)  Needed  training  is  identified  to  support  the  safety  management  sys- 
tem and  ensure  that  the  training  is  provided  for  all  personnel  cor>- 
cemed; 

(8)  Communk»tion  of  relevant  procedures  for  the  vessel's  personnel 
involved  with  ttie  safety  management  system  is  in  the  language(s) 
understood  by  them;  and 

(9)  Personnel  are  able  to  communicate  effectively  wf)en  carrying  out 
their  duties  as  related  to  the  safety  management  system. 

(1)  Define  tasks;  and 

(2)  Assign  qualified  personnel  to  specific  tasks. 

(1)  kfentify,  describe  and  direct  response  to  potential  emergency  ship- 
board situations; 

(2)  Set  up  programs  for  drills  and  exercises  to  prepare  for  en>ergency 
actmns;  and 

(3)  IMake  sure  that  the  company's  organization  can  respond  at  any- 
time, to  hazards,  accidents  and  emergency  situafions  involving  their 
vessel(s). 

(1)  Report  norvconformities  of  the  safety  managenr>ent  system; 

(2)  Report  acckfents; 

(3)  Report  hazardous  situations  to  the  owner  or  company;  arxf 

(4)  Make  sure  reported  items  are  investigated  and  analyzed  wnth  the 
obieciive  of  improving  safety  and  poHution  prevenfion. 
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Type  ol  documents  and  reports 


Specific  requifenMnts 


(D  Vesse<  maintenance  procedures.  (These  procedures  verify  that  a 
company's  vessel(s)  fs  maintained  In  conformity  witti  the  provisions 
of  relevant  rules  arxj  regulations,  with  any  additional  requirements 
which  may  be  established  by  the  company.). 


(k)  Safely  management  system  document  and  data  maintenarKe 


(I)  Safety  management  system  internal  audits  which  verify  ttie  safety 
and  pollution  prevention  activities. 


(1)  Inspect  vesael's  equipment,  huH,  and  machinery  at  approptiaie  in- 
tervals; 

(2)  Report  any  nort-oonformity  or  deficiency  with  its  possible  cause,  if 
Icnown; 

(3)  Ta)(e  appropriate  corrective  actions; 

(4)  Keep  records  of  these  activities; 

(5)  Identify  specific  equipment  and  technical  systems  that  may  result  in 
a  hazardoiis  situation  if  a  sudden  operational  failure  occurs; 

(6)  Identify  measures  that  promote  the  reliat>ility  ol  the  equipment  and 
technical  systems  identified  in  paragraph  0)(5).  and  regularly  test 
standby  arrangements  and  equipment  or  technical  systems  not  in 
continuous  use;  and 

(7)  Include  the  inspections  required  t>y  tfiis  section  Into  the  vessel's 
operational  maintenance  routine. 

(1)  Procedures  which  establish  arxj  maintain  control  of  all  documents 
and  data  relevant  to  the  safety  marwgement  system. 

(2)  Documents  are  available  at  all  relevant  locations,  i.e.,  each  vessel 
carries  on  board  aH  docun>ents  relevant  to  ttiat  vessels  operation; 

(3)  Ctianges  to  documents  are  reviewed  and  approved  t>y  autfiorized 
personnel;  and 

(4)  Outdated  documents  are  promptly  removed. 

(1)  Periodic  evaluation  of  ttte  safety  management  system's  efficiency 
and  review  of  the  system  in  accordance  with  the  established  proce- 
dures of  tt)e  company,  «vt>en  needed; 

(2)  Types  and  frequerxry  of  internal  audits,  wtwn  they  are  required, 
how  they  are  reported,  and  possit)le  corrective  actions.  If  necessary; 

(3)  Determining  (actors  lor  tt>e  selection  of  personnel,  independent  of 
the  area  beir>g  audited,  to  complete  interr^al  company  and  vessel  au- 
dits; arxJ 

(4)  Communication  and  reporting  of  internal  audit  findings  for  critical 
management  review  and  to  ensure  management  personrwi  of  tfie 
area  audited  take  timely  and  corrective  action  on  non-conformities  or 
peficierKies  found. 


Note:  The  documents  and  reports  required  by  this  part  are  for  the  purpose  of  promoting  safety  of  life  and  property  at  sea,  as  well  as  protection 
of  tfie  environment.  The  documents  and  reports  are  interxJed  to  ensure  the  communication  and  understanding  of  company  and  vessel  safety 
management  systems,  which  will  allow  a  measure  of  the  systems  effectiveness  and  Its  responsibte  person  to  continuoijnty  improve  the  system 
and  safety  the  system  provides. 


Subpart  C— How  WHI  Safety 
Management  Systems  Be  Certlflcatad 
and  Enforced? 

f  M.300    Purpoee. 

This  subpart  establishes  the  standards 
for  the  responsible  person  of  a  company 
and  its  vessel(s)  to  obtain  the  required 
and  voluntary,  national  and 
international  certification  for  the 
company's  and  vessel's  safety 
management  system. 

fM.310    Who  does  ttils  subpart  apply  loT 
This  subpart  applies: 

(a)  If  you  are  a  responsible  person 
who  owns  a  vessel(s)  registered  in  the 
U.S.  and  engaged  on  a  foreign  voyage(s), 
or  holds  certificates  or  endorsement  of 
such  voyages; 

(b)  If  you  are  a  responsible  person 
who  owns  a  vesseUs)  registered  in  the 
U.S.  and  volunteer  to  meet  the 
standards  of  this  part  and  Chapter  DC  of 
SOLAS; 

(c)  To  all  foreign  vessels  engaged  on 
a  foreign  voyage,  bound  for  ports  or 
places  under  the  jurisdiction  of  the  U.S., 
and  sub{ect  to  Chapter  IX  of  SOLAS:  or 


(d)  If  you  are  a  recognized 
organization  authorized  by  the  U.S.  to 
complete  safety  management  audits  and 
certification  required  by  this  part 

f9e.320    What  to  Involved  to  comptelea 
salely  management  audit  and  wtien  is  It 
required  to  be  oonipletadT 

(a)  A  safety  management  audit  is  any 
of  the  following: 

(1)  An  initial  audit  which  is  carried 
out  before  a  Document  of  Compliance 
certificate  or  a  Safisty  Management 
Certificate  is  issued; 

(2)  A  renewal  audit  which  is  carried 
out  before  the  renewal  of  a  Document  of 
Compliance  certificate  or  a  Safety 
Management  Certificate; 

(3)  Periodic  audits  including — 

(i)  An  annual  verification  audit,  as 
described  in  §  96.330(f)  of  this  part,  and 

(ii)  An  intermediate  verification  audit, 
as  described  in  j  96.340(e)(2)  of  this 
part. 

(b)  A  satisfactory  audit  means  that  the 
auditor(s)  agrees  that  the  requirements 
of  this  part  are  met,  based  on  review  and 
verification  of  the  procedures  and 
documents  that  make  up  the  safety 
management  system. 


(c)  Actions  required  during  safety 
management  audits  for  a  company  and 
their  U.S.  vesseUs)  are — 

(1)  Review  and  verify  the  procedures 
and  documents  that  make  up  a  safety 
management  system,  as  defined  in 
subpart  B  of  this  part. 

(2)  Make  sure  the  audit  complies  with 
this  subpart  and  is  consistent  with  IMO 
Resolution  A.788(19),  Guidelines  on 
Implementation  of  the  International 
Safety  Management  (ISM)  Code  by 
Administrations. 

(3)  Make  sure  the  audit  is  carried  out 
by  a  team  of  Coast  Guard  auditors  or 
auditors  assigned  by  a  recognized 
organization  authorized  to  complete 
such  actions  by  subpart  D  of  this  part 

(d)  Safety  management  audits  for  a 
company  and  their  U.S.  vesseUs)  are 
required — 

(1)  Before  issuing  or  renewing  a 
Document  of  Compliance  certificate, 
and  to  keep  a  Document  of  Compliance 
certificate  valid,  as  described  in 

S§  96.330  and  96.340  of  this  part. 

(2)  Before  issuing  or  renewing  a  Safety 
Management  Certificate,  and  to 
maintain  the  validity  of  a  Safety 
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Management  Certificate,  as  described  in 
§96.340  of  this  part 
However,  any  safety  management  audit 
for  the  purpose  of  verifying  a  vessel's 
safety  management  system  will  not  be 
scheduled  or  conducted  for  a  company's 
U.S.  vessel  unless  the  company  firet  has 
undergone  a  safety  management  audit  of 
the  company's  safety  management 
system,  and  has  received  its  Document 
of  Compliance  certificate. 

(e)  Requests  for  all  safety  management 
audits  for  a  company  and  its  U.S. 
vesseUs)  must  be  communicated — 

(1)  By  a  responsible  person  directly  to 
a  recognized  organization  authorized  by 
the  U.S. 

(2)  By  a  responsible  person  within  the 
time  limits  for  an  annual  verification 
audit,  described  in  §  96.330(f)  of  this 
part,  and  for  an  intermediate 
verification  audit,  described  in 

§  96.340(eK2)  of  this  part.  If  he  or  she 
does  not  make  a  request  for  a  safisty 
management  annual  or  verification 
audit  for  a  valid  Document  of 
Compliance  certificate  issued  to  a 
company  or  a  valid  Safety  Management 
Certificate  issued  to  a  vessel,  this  is 
cause  for  the  Coast  Guard  to  revoke  the 
certificate  as  described  in  §§  96.330  and 
96.340  of  this  part. 

(f)  If  a  non-conformity  with  a  safety 
management  system  is  foimd  during  an 
audit,  it  must  be  reported  in  writing  by 
the  auditor: 

(1)  For  a  company's  safety 
management  system  audit,  to  the 
company's  owner;  and 

(2)  For  a  vessel's  safety  management 
system  audit,  to  the  company's  owner 
and  vessel's  Master. 

198.330    Document  of  CompNanoe 
certtflcale:  what  is  It  and  wtien  is  It  needed? 

(a)  You  must  hold  a  valid  Doctunent 
of  Compliance  certificate  if  you  are  the 
responsible  person  who,  or  company 
which,  owns  a  U.S.  vessel  engaged  on 
foreign  voyages,  carrying  more  than  12 
passengers,  or  is  a  tanker,  bulk  freight 
vessel,  freight  vessel,  or  a  self-propelled 
mobile  offshore  drilling  unit  of  500 
gross  tons  or  more. 

(b)  You  may  voluntarily  hold  a  valid 
Document  of  Compliance  certificate,  if 
you  are  a  responsible  person  who,  or  a 
company  which,  owns  a  U.S.  vessel  not 
included  in  paragraph  (a)  of  this  section. 

(c)  You  will  be  issued  a  Document  of 
Compliance  certificate  only  after  you 
complete  a  satisfactory  safety 
management  audit  as  described  in 
§96.320  of  this  part. 

(d)  All  U.S.  and  foreign  vessels  that 
carry  more  than  12  passengers  or  a 
tanker,  bulk  freight  vessel,  freight 
vessel,  or  a  self-propelled  mobile 
offshore  drilling  unit  of  500  gross  tons 


or  more,  must  carry  a  valid  copy  of  the 
company's  Docimient  of  Compliance 
certificate  onboard  when  on  a  foreign 
voyage. 

(e)  A  valid  Document  of  Compliance 
certificate  covers  the  type  of  vesseUs)  on 
which  a  company's  safety  management 
system  initial  safety  management  audit 
was  based.  The  validity  of  the 
Doctunent  of  Compliance  certificate 
may  be  extended  to  cover  additional 
typies  of  vessels  after  a  satisfectoiy  safety 
management  audit  is  completed  on  the 
company's  safisty  management  system 
which  includes  those  additional  vessel 
types.  ' 

(f)  A  Document  of  Compliance 
certificate  is  valid  for  60  months.  The 
company's  safety  management  system 
mtist  be  verified  annually  by  the  Coast 
Guard  or  by  an  authorized  organization 
acting  on  behalf  of  the  U.S.  through  a 
safety  management  verification  audit, 
within  three  months  before  or  after  the 
certificate's  anniversary  date. 

(g)  Only  the  Coast  Guard  may  revoke 
a  Dociunent  of  Compliance  certificate 
from  a  company  which  owns  a  U.S. 
vessel.  The  Document  of  Compliance 
certificate  may  be  revoked  if — 

(1)  The  annual  safety  management 
audit  and  system  verification  required 
by  paragraph  (f)  of  this  section  is  not 
completed  by  the  responsible  person;  or 

(2)  Major  non-conformities  are  found 
in  the  company's  safety  management 
system  during  a  safety  management 
audit  or  other  related  survey  or 
inspection  being  completed  by  the  Coast 
Guard  or  the  recognized  oi;ganization 
chosen  by  the  company  or  responsible 
person. 

(3)  The  Coast  Guard  or  an  authorized 
organization  acting  on  its  behalf  is 
denied,  or  restricted  access  to.  any 
vessel,  record  or  personnel  of  the 
company,  at  any  time  necessary  to 
evaluate  the  safety  management  system. 

(h)  When  a  company's  valid 
Dociunent  of  Compliance  certificate  is 
revoked  by  the  Coast  Guard,  a 
satisfactory  safety  management  audit 
must  be  completed  before  a  new 
Document  of  Compliance  certificate  for 
the  company's  safety  management 
system  can  be  reissued. 

196.340    Safety  Managemam  Certlflcale: 
what  is  It  and  wtien  Is  it  needed? 

(a)  Your  U.S.  vessel  engaged  on  a 
foreign  voyage  must  hold  a  valid  Safety 
Management  Certificate  if  it  carries 
more  than  12  passengers,  or  if  it  is  e 
tanker,  bulk  freight  vessel,  freight 
vessel,  or  a  self-propelled  mobile 
ofEshore  drilling  luiit  of  5(X)  gross  tons 
or  more. 

(b)  Your  U.S.  vessel  may  voliuitarily 
hold  a  valid  Safety  Management 


Certificate  even  if  your  vessel  is  not 
required  to  by  paragraph  (a)  of  this 
section. 

(c)  Your  U.S.  vessel  may  only  be 
issued  a  Safety  Management  Certificate 
or  have  it  renewed  when  your  company 
holds  a  valid  Document  of  Compliance 
certificate  issued  imder  §  96.330  of  this 
part  and  the  vessel  has  completed  a 
satisfectory  safety  management  audit  of 
the  vessel's  safety  management  system    ■ 
set  out  in  §  96.320  of  this  part. 

(d)  A  copy  of  your  company's  valid 
Document  of  Compliance  certificate 
must4>e  on  board  all  U.S.  and  foreign 
vessels  which  carry  more  than  12 
passengers,  and  must  be  onboard  a 
tanker,  bulk  freight  vessel,  freight 
vessel,  or  a  self-propelled  mobile 
ofbhore  drilling  unit  of  500  gross  tons 
or  more,  when  engaged  on  foreign 
voyages  or  within  U.S.  waters. 

(e)  A  Safety  Man^ement  Certificate  is 
valid  for  60  months.  The  validity  of  the 
Safety  Management  Certificate  is  based 
on — 

(1)  A  satisfectory  initial  safety 
management  audit 

(2)  A  satisfectory  intermediate 
verification  audit  requested  by  the 
vessel's  responsible  person,  completed 
between  the  24th  and  36th  month  of  the 
certificate's  period  of  validity;  and 

(3)  A  vessel's  company  holding  a 
valid  Ekxrument  of  Compliance 
certificate.  When  a  company's 
Document  of  Compliance  certificate 
expires  or  is  revoked,  the  Safety 
Management  Certificate  for  the 
company-owned  vesseUs)  is  invalid. 

(f)  Renewal  of  a  Safety  Management 
Certificate  requires  the  completion  of  a 
satisfectory  safety  management  system 
audit  which  meets  all  of  the 
requirements  of  subpart  B  in  this  part 
A  renewal  of  a  Safe^  Management 
Certificate  cannot  be  started  unless  the 
company  which  owns  the  vessel  holds 
a  valid  Dociunent  of  Compliance 
certificate. 

(g)  Only  the  Coast  Guard  may  revoke 
a  Safety  Management  Certificate  from  a 
U.S.  vessel.  The  Safety  Management 
Certificate  will  be  revoked  if — 

(1)  The  vessel's  responsible  person 
has  not  completed  an  intermediate 
safety  management  audit  required  by 
paragraph  (e)(2)  of  this  section;  or 

(2)  Major  non-conformities  are  found 
in  the  vessel's  safety  management 
system  during  a  safety  management 
audit  or  other  related  survey  or 
inspection  being  completed  by  the  Coast 
Guard  or  the  recogni^d  organization 
chosen  by  the  vessel's  responsible 
person. 
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S  96.350    Interim  Document  o(  Compllano* 
oartHlcal*:  wtwt  is  it  and  vrtMn  can  It  te 
uaadT 

(a)  An  Interim  Document  of 
Compliance  certificate  may  be  issued  to 
help  set  up  a  company's  safety 
management  system  when^ 

(1)  A  company  is  newly  set  up  or  in 
transition  &om  an  existing  company 
into  a  new  company:  or 

(2)  A  new  type  of  vessel  is  added  to 
an  existing  safety  management  system 
and  Document  of  Compliance  certificate 
for  a  company. 

(b)  A  responsible  person  for  a 
company  operating  a  U.S.  veaaaUsJthat 
meets  the  requirements  of  paragraph  (a) 
of  this  section,  may  send  a  request  to  a 
recognized  organization  authorized  to 
act  on  behalf  of  the  U.S.  to  receive  an 
Interim  Document  of  Compliance 
certificate  that  is  valid  for  a  period  up 
to  12  months.  To  be  issued  the  Interim 
Document  of  Compliance  certificate  the 
vessel's  company  must — 

(1)  Demonstrate  to  an  auditor  that  the 
company  has  a  safety  management 
system  that  meets  §  96.230  of  this  part; 
and 

(2)  Provide  a  plan  for  full 
implementation  of  a  safety  management 
system  within  the  period  that  the 
Interim  Document  of  Compliance 
certificate  is  valid. 


y  W.960    inlsfiiii  Sevsiy  I 

CertMcala:  wtiM  la  N  and  wttan  can  H  ba 

uaadT 

(a)  A  responsible  person  may  apply 
for  an  Interim  Safisty  Management 
Certificate  when — 

(1)  A  responsible  person  takes 
delivery  of  a  new  U.S.  vessel;  or 

(2)  Takes  responsibility  for  the 
management  of  a  U.S.  vessel  which  is 
new  to  the  responsible  person  or  their 
company. 

(b)  An  Interim  Safety  Management 
Certificate  is  valid  for  6  months.  It  may 
be  issued  to  a  U.S.  vessel  which  meets 
the  conditions  of  paragraph  (a)  of  this 
section,  when — 

(1)  The  company's  valid  Document  of 
Compliance  certificate  or  Interim 
Document  of  Compliance  certificate 
apolies  to  that  vessel  type; 

(2)  The  company's  safety  management 
system  for  the  vessel  includes  the  key 
elements  of  a  safety  management 
system,  set  out  in  S  96.220.  applicable  to 
this  new  type  of  vessel; 

(3)  The  company's  safety  management 
system  ha.s  been  assessed  during  the 
safety  management  audit  to  issue  the 
Document  of  Compliance  certificate  or 
demonstrated  for  the  issuance  of  the 
Interim  Document  of  Compliance 
certificate; 

(4)  The  Master  and  senior  officers  of 
the  vessel  are  familiar  with  the  safety 


management  system  and  the  planned  set 
up  arrangements; 

(.*>)  Written  documented  instructions 
have  been  extracted  from  the  safety 
management  system  and  given  to  the 
vasselprior  to  sailing; 

(6)  Tlie  company  plans  an  internal 
audit  of  the  vessel  within  three  months; 
and 

(7)  The  relevant  information  from  the 
safety  management  system  is  written  in 
English,  and  in  any  other  language 
understood  by  the  vessel's  personnel. 


fM.370    WlMtaraMera^utrMMntalor 
wsaeeia  ol  oounlrtae  net  parly  to  Chaplar  OL 
of  SOLAS? 

(a)  Each  foreign  vessel  which  carries 
more  than  12  passengers,  or  is  a  tanker, 
bulk  freight  vessel,  freight  vessel,  or 
self-propellad  mobile  ofbhore  drilling 
unit  of  500  gross  tons  or  more,  operated 
in  U.S.  waters,  under  the  authority  of  a 
country  not  a  party  to  Chapter  DC  of 
SOLAS  must— 

(1)  Have  on  board  valid 
documentation  showing  that  the  vessel's 
company  has  a  safety  management 
system  which  was  audited  and  assessed, 
consistent  with  the  International  Safety 
Management  Code  of  IMO  Resolution 
A.741(18); 

(2)  Have  on  board  vaUd 
documentation  from  a  vessel's  Flag 
Administration  showing  that  the 
vessel's  safety  maiiMHnent  system  was 
audited  and  asaeaaedto  be  consistent 
with  the  International  Safety 
Management  Code  of  IMO  Resolution 
A.741(18);or 

(3)  Show  that  evidence  of  compliance 
was  issued  by  either  a  government  that 
is  party  to  SOLAS  or  an  organization 
recognized  to  act  on  behalf  of  the 
vessel's  Flag  Administration. 

(b)  Evidence  of  compliance  must 
contain  all  of  the  information  in.  and 
have  substantially  the  same  format  as 

( 1 )  Dociunent  of  Compliance 
certificate;  and 

(2)  Safisty  Management  Certificate. 

(c)  Failure  to  comply  with  this  section 
will  subject  the  vessel  to  the  compliance 
and  enforcement  procedures  of  $  96.380 
of  this  part. 

196.380    How  wttl  ttta  Coaat  Guard  handle 
compliance  and  aniofceiwent  o(  Itiaaa 
rsgulatlonaT 

(a)  While  operating  In  waters  under 
the  jurisdiction  of  the  United  States,  the 
Coast  Guard  may  board  a  vessel  to 
determine  that — 

(1)  Valid  copies  of  the  company's 
Document  of  Compliance  certificate  and 
Safety  Management  Certificate  are  on 
board,  or  evidence  of  the  same  for 
vessels  from  countries  not  party  to 
Chapter  DC  of  SOLAS;  and 


(2)  The  vessel's  crew  or  shore-based 
personnel  are  following  the  procedures 
and  policies  of  the  safety  management 
system  while  operating  the  vessel  or 
transferring  cargoes. 

(b)  A  foreign  vessel  that  does  not 
comply  with  these  regulations,  or  one 
on  which  the  vessel's  condition  or  use 
of  its  safety  management  system  do  not 
substantially  agree  with  the  particulars 
of  the  Document  of  Compliance 
certificate.  Safisty  Management 
Certificate  or  other  required  evidence  of 
compliance,  may  be  detained  by  order 
of  the  COTP  or  OCMI.  This  may  occur 
at  the  port  or  terminal  where  the 
violation  is  found  until,  in  the  opinion 
of  the  detaining  authority,  the  vessel  can 
go  to  sea  without  presenting  an 
unreasonable  threat  of  harm  to  the  port, 
the  marine  environment,  the  vessel  or 
its  crew.  The  detention  order  may  allow 
the  veasel  to  go  to  another  area  of  the 
port,  if  needed,  rather  than  stay  at  the 
place  where  the  violation  was  found. 

(c)  If  any  vessel  that  must  comply 
with  this  part  or  with  the  ISM  Code 
does  not  have  a  Safety  Management 
Certificate  and  a  copy  of  its  company's 
Document  of  Compliance  certificate  on 
board,  a  vessel  owner,  charterer, 
managing  operator,  agent.  Master,  or  any 
other  individual  in  charge  of  the  vessel 
that  is  subject  to  this  part,  may  be  liable 
for  a  civil  penalty  under  46  U.S.C  3318. 
Foft  foreign  vessels,  the  Coast  Guard  may 
request  the  Secretary  of  the  Treasiuy  to 
withhold  or  revoke  the  clearance 
required  by  46  U.S.C  App.  91.  The 
CfMBl  Guard  may  ask  the  Secretary  to 
permit  the  vessel's  departure  after  the 
bond  or  other  surety  is  filed. 

fMJSO    Whan  wW  the  Coast  Guard  deny 
entry  Into  a  U.S.  port7 

(a)  Except  for  a  foreign  vessel  entering 
U.S.  waters  under  force  majeure,  no 
vessel  shall  enter  any  port  or  terminal 
of  the  U.S.  «vithout  a  safety  management 
system  that  has  been  properly 
certificated  to  this  subpart  or  to  the 
requirements  of  Chapter  DC  of  SOLAS 
if— 

(1)  It  is  engaged  on  a  foreign  voyage; 
and 

(2)  It  is  carrying  more  than  12 
passengers,  or  a  tanker,  bulk  freight 
vessel,  freight  vessel,  or  self-propelled 
mobile  offshore  drilling  unit  of  500 
gross  tons  or  more. 

(b)  The  cognizant  COTP  will  deny 
entry  of  a  vessel  into  a  port  or  terminal 
under  the  authority  of  46  U.S.C.  3204(c). 
to  any  vessel  that  does  not  meet  the 
requirements  of  paragraph  (a)  of  this 
section. 
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Subpart  D— Authorization  of 
Racognized  Organizations  To  Act  on 
Behalf  of  the  U.S. 

196.400   Pwposs. 

(a)  This  subpart  establishes  criteria 
and  procedures  for  organizations 
recognized  under  46  CFR  part  8. 
subparts  A  and  B.  to  be  authorized  by 
the  Coast  Guard  to  act  on  behalf  of  the 
U.S.  The  authorization  is  necessary  in 
order  for  a  recognized  organization  to 
perform  safety  management  audits  and 
certification  functions  delegated  by  the 
Coast  Guard  as  described  in  this  part. 

(b)  To  receive  an  up-to-date  list  of 
recognized  organizations  authorized  to 
act  under  this  subpart,  send  a  self- 
addressed,  stamped  envelope  aiui 
written  request  to  the  Commandant  (G- 
MSE).  2100  Second  Street  SW., 
Washington.  DC  20593-0001. 

196.410    Who  does  this  fMutaHon  Mpty 
to?  -»— — .  -vf^ 

This  subpart  applies  to  all 
organizations  rect^nized  by  the  U.S. 
under  46  CFR  part  8,  subpart  A  and  B, 
who  wish  to  seek  authorization  to 
conduct  safety  management  audits  and 
issue  relevant  international  safety 
certificates  under  the  provisions  of  the 
ISM  Ck)de  and  voluntary  certificates  on 
behalf  of  the  U.S. 

tj|S;4aO    What  authority  may  an 
organtaaHon  ask  torundsr  ttiis  regulsHonT 

(a)  An  organization  may  request 
authorization  to  conduct  safety 
management  audits  and  to  issue  the 
followiiig  certificates: 

(1)  Safety  Man^ement  Certificate: 

(2)  Document  of  Compliance 
certificate; 

(3)  Interim  Safety  Management 
Certificate;  and 

(4)  Interim  Doctmient  of  Compliance 
certificate. 

(b)  (Reserved] 

196.430    How  does  an  orgsnization  sutmitt 
a  request  to  be  suthorized? 

(a)  A  recognized  oiganization  must 
send  a  written  request  for  authorization 
to  the  Commandant  (G-MSE).  Office  of 
Design  and  Engineering  Standards,  2100 
Second  Street  SW.  Washington.  DC 
20593-0001.  The  request  must  include 
the  following: 

(1)  A  statement  describing  what  type 
of  authorization  the  organization  seeks; 

(2)  Documents  showing  that — 

(i)  The  organization  has  an  internal 
quality  system  with  written  policies, 
procedures  and  processes  that  meet  the 
requirements  in  §96.440  of  this  part  for 
safety  management  auditing  and 
certification;  or 

(ii)  The  organization  has  an  internal 
quality  system  based  on  ANSl/ASCJC 


C9001  for  safety  management  auditing 
and  certification;  or 

(iiil  The  organization  has  an 
equivalent  internal  quality  standard 
system  recognized  by  the  Coast  Guard  to 
complete  safety  management  audits  and 
certification. 

(3)  A  list  of  the  oiganization's 
exclusive  auditors  qualified  to  complete 
safety  management  audits  and  their 
operational  area;  and 

(4)  A  written  statement  that  the 
procedures  and  records  of  the 
recognized  organization  regarding  its 
actions  involving  safety  management 
system  audits  and  certification  are 
available  for  review  annually  and  at  any 
time  deemed  necessary  by  the  Coast 
Guard. 

fb)  If  the  organization  is  a  foreign 
classification  society  that  has  been 
recognized  under  46  CFR  part  8. 
subparts  A  and  B.  and  wishes  to  apply 
for  authorization  imder  this  part,  it  must 
demonstrate  the  reciprocity  required  by 
46  U.S.C.  3316  for  ISM  Code 
certification.  The  organization  must 
provide,  with  its  request  for 
authorization  an  affidavit  from  the 
government  of  the  country  in  which  the 
classification  society  is  headquartered. 
This  affidavit  must  provide  a  list  of 
authorized  delegations  by  the  flag  state 
of  the  administration  of  the  foreign 
classification  society's  country  to  the 
American  Bureau  of  Shipping,  and 
indicate  any  conditions  related  to  the 
delegated  authority.  If  this  affidavit  is 
not  received  with  a  request  for 
authorization  from  a  foreign 
classification  society,  the  request  for 
authorization  will  be  disapproved  and 
returned  by  the  Coast  Guard. 

(c)  Upon  the  satisfactory  completion 
of  the  Coast  Guard's  evaluation  of  a 
request  for  authorization,  the 
organization  will  be  visited  for  an 
evaluation  as  described  in  §  96.440(b)  of 
this  part. 


with  recognized  industry  standards  and 
IMO  Resolution  A.788(ig); 

(5)  Acceptable  standards  for  internal 
auditing  and  management  review; 

(6)  Record-keeping  standards  for 
safety  management  auditing  and 
certification; 

(7)  Methods  for  reporting  non- 
conformities and  recording  completion 
of  remedial  actions; 

(8)  Methods  for  certifying  safety 
management  systems; 

(9)  Methods  for  periodic  and 
intermediate  audits  of  safety 
management  systems; 

(10)  Methods  for  renewal  audits  of 
safety  management  systems; 

(11)  Methods  for  handling  appeals; 
and 

(12)  Overall  procedures  consistent 
with  IMO  Resolution  A.739(18). 
"Guidelines  for  the  Authorization  of 
Organizations  Acting  on  Behalf  of  the 
Administration. ' ' 

(b)  After  a  fevorable  evaluation  of  the 
organization's  written  request,  the  Coast 
Guard  will  arrange  to  visit  the 
organization's  corporate  offices  and  port 
offices  for  an  on-site  evaluation  of 
operations. 

(c)  When  a  request  is  approved,  the 
recognized  organization  and  the  Coast 
Guard  will  enter  into  a  written 
agreement.  This  agreement  will  define 
the  scope,  terms,  conditions  and 
requirements  of  the  authorization. 
Conditions  of  this  agreement  are"  found 
in  §  96.460  of  this  part. 

196.450    What  happens  W  Mis  Coast  Guard 

diMpprovet  an  organicaUon's  request  to  bs 
authorized? 

(a)  The  Coast  Guard  will  write  to  the 
organization  explaining  why  it  did  not 
meet  the  criteria  for  authorization. 

(b)  The  organization  may  then  correct 
the  deficiencies  and  reapply. 


f»M40    How  will  the  Coast  Guard  decide 
whettier  to  approve  an  organization's 
raqusst  to  be  authorized? 

(a)  First,  the  Coast  Guard  will  evaluate 
the  oiganization's  request  for 
authorization  and  supporting  written 
materials,  looking  for  evidence  of  the 
following — 

(1)  The  organization's  clear 
assignment  of  management  duties; 

(2)  Ethical  standards  for  managers  and 
auditors; 

(3)  Procedures  for  auditor  training, 
qualification,  certification,  and 
requalification  that  are  consistent  with 
recognized  industry  standards; 

(4)  Procedures  for  auditing  safety 
management  systems  that  are  consistent 


S96.460    How  will  I  know  what  dw  Coast 
Gt  <ard  requires  of  my  organization  If  my 
organization  receives  authorization? 

(a)  Your  organization  will  enter  into  a 
written  agreement  with  the  Coast  Guard. 
This  written  agreement  will  specify — 

(1)  How  long  the  authorization  is 
valid; 

(2)  Which  duties  and  responsibilities 
the  organization  may  perform,  and 
which  certificates  it  may  issue  on  behalf 
of  the  U.S.; 

(3)  Reports  and  information  the 
organization  must  send  to  the 
Commandant  (G-MOC); 

(4)  Actions  the  oiganization  must  take 
to  renew  the  agreement  when  it  expires; 
and 

(5)  Actions  the  organization  must  take 
if  the  Coast  Guard  should  revoke  its 
authorization  or  recognition  under  46 
CTRpartB. 
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(b)  (RMervsdl 


fM.47t    How 


ttMCoMtOuartf 


At  least  evsry  12  months,  the  Coast 
Guard  evaluatas  organizations 
autbofted  under  this  subpart.  If  en 
orgsnlsatioa  Uls  to  maintain  accepuble 
standards,  the  Coast  Guard  may 
terminate  that  organization's 
authorization,  remove  the  organization 
from  the  Commandant's  list  of 
recognized  organizations,  and  further 
evaluate  the  organization's  recognition 
under  46  CFR  part  8. 


|9t.4ao    WhallatfM 
Ntlwleati«n« 


ofa( 
haa  ita  auttwrtty 


Any  certificate  issued  by  an 
organization  authorized  by  the  Coast 
Guard  whose  authorization  is  later 
terminated  remains  valid  until — 

(a)  Its  original  expiration  date, 

(b)  The  date  of  the  next  periodic  audit 
required  to  maintain  the  certificate's 
validity,  or 

(c)  Whichever  of  paragraphs  (a)  or  (b) 
occurs  first 


§M.4eo    What  funhar  obNgaHofia  exist  for 
an  of^anlzaUon  If  the  Coast  Guard 
termlnalsa  Its  authodzatlon? 

The  written  agreement  by  which  an 
organization  receives  authorization  from 
the  Coast  Guard  places  it  under  certain 
obligations  if  the  Coast  Guard  revokes 
that  authorization.  The  organization 
•graes  to  send  written  notice  of  its 
termination  to  all  it^ponsible  persons, 
companies  and  vessels  that  have 
received  certificates  from  the 
organization.  In  that  notice,  the 
onsnization  must  include — 

(a)  A  written  statement  explaining 
why  the  organization's  authorization 
was  terminated  by  the  Coast  Guard; 

(b)  An  explanation  of  the  status  of 
issued  certificates: 

(c)  A  current  list  of  organizations 
authorized  by  the  Coast  Guard  to 
conduct  safety  management  audits;  and 

(d)  A  statement  of  what  the 
companies  and  vassals  must  do  to  have 

their  safety  i sgsmwnf  systems 

transferred  to  another  organization 
authorized  to  act  on  behalf  of  the  U.S. 


(b)  If  you  are  not  satisfied  with  the 
orgsnization's  decision,  you  may  appeal 
directly  to  the  Commandant  (G-MOC). 
You  must  make  your  appeal  in  wrtting. 
including  any  documentation  and 
evidence  you  wish  to  be  considered. 
You  may  ask  the  Commandant  (G-h40C) 
to  stay  the  effect  of  the  appealed 
decision  while  it  is  under  review. 

(c)  The  Commandant  (G-MOC)  will 
make  a  decision  on  your  appeal  and 
send  you  a  response  in  writing.  That 
decision  will  be  the  final  Coast  Guard 
action  on  your  request 

TTTLESt    MMiPmO 

PART  2— VESSEL  INSPECTIONS 

2.  Revise  the  suthority  citation  for 
part  2  to  read  as  follows: 

Aalbortty:  33  U.S.C.  1903:  43  U.S.C  1333: 
46  U  S.C.  3103.  3205.  3306,  3703;  B.O.  12234, 
45  FR  58801.  3  CFR,  1980  Comp.,  p.  277:  49 
CFR  1.4«:  Subpart  2.45  also  issued  under  the 
mkority  of  Act  Dec  27. 1950,  Ch.  1155, 
MGS.  1,  2,  64  SUt  1120  (see  4«  U.S.C  App. 
note  precl). 

3.  In  §  2.01-25.  add  paragraph 
(sMlKix)  and  revise  paragraph  (a)(2)  to 
read  as  follows: 


B.O.  12234.  45  FR  58801.  3  CFR,  1980  Comp., 
p.  277;  E.O.  12777,  56  FR  54757,  3  CFR.  1991 
Comp.,  p.  351: 49  CFR  1.4P.  Section  31.10- 
21  also  issued  under  the  authority  of  Sect 
4109,  Pub.  L.  101-3aa  104  Stat  515. 

5.  Add  §  31.40-30  to  read  as  follows: 


|S1 


IM.49S    How  can  I   .. 

by  an  authorized  uitfsntiatlonT 

(s)  A  responsible  person  may  appeal 
a  decision  msde  by  an  authorized 
organization  by  mailing  or  delivering  to 
the  organization  a  written  request  for 
reconsideration.  Within  30  days  of 
receiving  your  request,  the  authorized 
organization  must  rule  on  it  and  send 
you  a  written  response.  They  must  also 
sand  a  copy  of  their  response  to  the 
QMamandant  (G-MCX:). 


ConvanHonl 
1974. 


fZ01-2S 
Safely  of  Ufa 

(a)«  '  • 

(D*  '  * 

(ix)  Safisty  Management  Certificate. 

(2)  The  U.S.  Coast  Guard  will  issue 
through  the  Officer  In  Charge,  Marine 
Inspection,  the  following  certificates 
after  performing  an  inspection  or  safety 
msn^pmnnt  audit  of  the  vessel's 
syataOM  and  determining  the  vessel 
meets  the  applicable  requirementa: 

(i)  Passenger  Ship  Safety  Certificate. 

(ii)  Cargo  Ship  Safety  Construction 
Certificate,  except  when  issued  to  cargo 
ships  by  a  Coast  Guard  recognized 
classification  society  at  the  option  of  the 
owner  or  agent. 

(iii)  Cargo  Ships  Safety  Equipment 
Certificate. 

(iv)  Exemption  Certificate. 

(v)  Nuclear  Passenger  Ship  Safety 
Certificate. 

(vi)  Nuclear  Cargo  Ship  Safety 
Certificate. 

(vii)  Safety  Management  Certificate, 
except  when  issued  by  a  recognized 
organization  authorized  by  the  Coast 
Guard. 


T/ALL. 

All  tankships  to  which  33  CFR  part  96 
spplies  on  an  international  voyage  must 
have  a  valid  Safety  Management 
Certificate  and  a  copy  of  their 
company's  valid  Document  of 
Compliance  certificate  on  board. 

6.  In  §  31.40-40,  revise  paragraph  (b) 
to  read  as  follows: 

I21.44MO    Duration  of  Cofiwanttofi 
T/ALL. 


PART  31— INSPECTION  AND 
CERTIFICATION 

4.  Revise  the  suthority  citation  for 
part  31  to  reed  as  follows: 

Autbortty:  33  U.S.C  1321()):  46  U.S.C. 
2103.  3205.  3306.  3703:  49  U.S.C  5103,  5106; 


(b)  A  Cargo  Ship  Safety  Construction 
Colificate  and  a  Safety  Management 
Certificate  shall  be  issued  for  a  period 
of  not  mora  than  60  months. 


PART  71-INSPECTION  AND 
CERTIFICATION 

7.  Revise  the  authority  citation  for 
part  71  to  read  as  follows: 

Aathortty:  33  U.S.C  1321(j):  46  U.S.C 
2113,  3205.  3306;  E.O.  12234,  45  FR  58801: 
3  CFR.  1980  Comp.,  p.  277;  E.O.  12777.  56 
FR  54757.  3  CFR.  1991  Comp.,  p.  351;  49  CFR 
1.46. 

8.  Add  §  71.75-13  to  read  as  follows: 

171.78-13    Safety  Management  Cartlflcale. 

All  vessels  to  which  33  CFR  part  96 
applies  on  an  international  voyage  must 
have  a  valid  Safety  Management 
Certificate  and  a  copy  of  their 
company's  valid  Document  of 
Compliance  certificate  on  board. 

9.  In  §  71.75-20,  revise  paragraph  (a) 
to  read  as  follows: 

f  71.78-20    Duration  of  oartHicsloa. 

(a)  The  certificates  are  issued  for  a 
period  of  not  more  than  12  months,  with 
exception  to  a  Safety  Management 
Certificate  which  is  issued  for  a  period 
of  not  more  than  60  months. 


PART  91— INSPECTION  AND 
CERTIFICATION 

10.  Revise  the  authority  citation  for 
part  91  to  read  as  follows: 

Authority:  33  U.S.C  1321(1):  46  U.S.C 
3205.  3306:  E.O.  12234;  45  FR  58801;  3  CFR, 
1980  Comp.,  p.  277;  E.O.  12777,  56  FR  54757. 
3  CFR.  1991  Comp..  p.  351:  49  CFR  1.46. 

11.  Add  S  91.60-30  to  read  as  follows: 

191.60-30    Safety  Management  Certlflcata. 

All  vessels  to  which  33  CFR  part  96 
applies  on  an  international  voyage  must 
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have  a  valid  Safety  Management 
Certificate  and  a  copy  of  their 
company's  valid  Document  of 
Compliance  certificate  on  board, 

12.  In  §  91.60-40,  revise  paragraph  (b) 
to  read  as  follows: 

191.60^40    Duration  of  cartlflcataa. 

(b)  A  Cargo  Ship  Safety  Construction 
Certificate  and  a  Safety  Management 
Certificate  are  issued  for  a  period  of  not 
more  than  60  months. 


PART  107-IN8PECTION  AND 
CERTIFICATION 

13.  Revise  the  authority  citation  for 
part  107  to  read  as  follows: 

Anthorttjr:  43  U.S.C  1333;  46  U.S.C  3205, 
3306.  5115:  49  CFR  1.45, 1.46;  §  107.05  also 
issued  under  the  authority  of  44  U.S.C  3507. 

14,  Add  §  107.415  to  read  as  follows: 

1107.416    SifelyManagamantCartiflGala. 

(a)  All  self-propelled  mobile  offshore 
drilling  unite  of  500  gross  tons  or  over 
to  which  33  CFR  part  96  applies,  on  an 
international  voyage  must  have  a  valid 
Safety  Management  Certificate  and  a 
copy  of  their  company's  valid  Document 
of  Compliance  certificate  on  board. 

(b)  A  Safety  Management  Certificate  is 
issued  for  a  period  of  not  more  than  60 
months. 

PART  115— INSPECTION  AND 
CERTIFICATION 

15.  Revise  the  authority  citation  for 
part  115  to  read  as  follows: 

AntlMirity:  33  U.S.C  1321(j);  46  U.S.C 
2103,  3205.  3306;  49  U.S.C.  App.  1804:  E.O 
11735.  38  FR  21243,  3  CFR,  1971-1975 
Comp.,  p.  743:  E.O.  12234,  45  FR  58801,  3 
CFR,  1980  Comp.,  p.  277;  49  CFR  1.46. 

16.  Add  §  115.925  to  read  as  follows: 

f  115.925    Safety  Management  Cartlficala. 

(a)  All  vessels  that  carry  more  than  12 
passengers  on  an  international  voyage 
must  have  a  valid  Safety  Management 
Certificate  and  a  copy  of  their 
company's  valid  D(x:ument  of 
Compliance  certificate  on  board. 

(b)  All  such  vessels  must  meet  the 
applicable  requirements  of  33  CFR  part 
96.  *^ 

(c)  A  Safety  Management  Certificate  is 
issued  for  a  period  of  not  more  than  60 
months. 


Authority:  46  U.S.C.  3205,  3306;  33  U.S.C 
1321(j);  E.0. 11735,  38  FR  21243,  3  CFR. 
1971-1975  Comp.,  p.  793;  49  CFR  1.46. 

18.  Add  §  126.480  to  read  as  follows: 

§128.480    Safety  ManagamantCartiflcaie. 

(a)  All  offshore  supply  vessels  of  500 
gross  tons  or  over  to  which  33  CFR  part 
96  applies,  on  an  international  voyage 
must  have  a  valid  Safety  Management 
Certificate  and  a  copy  of  their 
company's  valid  Dcxiument  of 
Compliance  certificate  on  board. 

(b)  A  Safety  Management  Certificate  is 
issued  for  a  period  of  not  more  than  60 
months. 

PART  175— GENERAL  PROVISIONS 

19.  Revise  the  authority  citation  for 
part  175  to  read  as  follows: 

Andisrity:  46  U.S.C  2103,  3205,  3306, 
3703:  49  U.S.C.  App.  1804;  49  CFR  1.45, 1.46; 
175.900  alsa  issued  under  authority  of  44 
U.S.C  3507. 

20.  In  §  175.540,  add  paragraph  (d)  to 
read  as  follows: 

1178.540    Equhralsnla. 

•        ••••■ 

(d)  The  Commandant  may  accept 
alternative  compliance  arrangements  in 
lieu  (rf  specific  provisions  of  the 
International  Safety  Management  (ISM) 
Code  (IMO  Resolution  A.741(18))  for  the 
purpose  of  determining  that  an 
equivalent  safety  management  system  is 
in  place  on  board  a  vessel.  The 
Commandant  will  consider  the  size  and 
corporate  structure  of  a  vessel's 
company  when  determining  the 
acceptability  of  an  equivalent  system. 
Requests  for  determination  of 
equivalency  must  be  submitted  to 
Commandant  (G-MOC)  via  the 
cognizant  OCMI. 

PART  176-4NSPECTION  AND 
CERTinCATION 


PART  126-IN8PECTION  AND 
CERTIFICATION 

17.  Revise  the  authority  citation  for 
part  126  to  read  as  follows: 


21.  Revise  the  authority  citation  for 
part  176  to  read  as  follows: 

Anthority:  33  U.S.C.  1321(j);  46  U.S.C. 
2103,  3205,  3306;  49  U.S.C.  App.  1804  E  O 
11735,  38  FR  21243,  3  CFR,  1971-1975 
Comp.,  p.  793;  E.O.  12234.  45  FR  58801,  3 
CFR,  1980  Comp.,  p.  277;  49  CFR  1.46. 

22.  Add  §  176.925  to  read  as  follows; 

§178.925    Safety  Management  Certificate, 
(a)  All  vessels  that  carry  more  than  12 
passengers  on  an  international  voyage 
must  have  a  valid  Safety  Management 
Certificate  and  a  copy  of  their 
company's  valid  Document  of 
Compliance  certificate  on  board. 


(b)  All  such  vessels  must  meet  the 
applicable  requirements  of  33  CFR  part 
96. 

(c)  A  Safety  Management  Certificate  is 
issued  for  a  period  of  not  more  than  60 
months. 

23.  Revise  §  176.930  to  read  as 
follows: 

§176.930    Equhcalenta. 

As  outlined  in  Chapter  I  (General 
Provisions)  Regulation  5,  of  SOLAS,  the 
Commandant  may  accept  an  equivalent 
to  a  particular  fitting,  material, 
apparatus,  or  any  particular  provision 
required  by  SOLAS  r^ulations  if 
satisfied  that  suchoquivalent  is  at  least 
as  effective  as  that  required  by  the 
regulations.  An  owner  or  nmnaging 
operator  of  a  vessel  may  submit  a 
request  for  the  acceptance  of  an 
equivalent  following  the  procedures  in 
§  175.540  of  this  chapter.  The 
Commandant  will  indicate  the 
acceptance  of  an  equivalent  on  the 
vessel's  SOLAS  Passenger  Ship  Safety 
Certificate  or  Safety  Muiagement 
Certificate,  as  appropriate. 

PART  189— INSPECTION  AND 
CERTIFICATIOir 

24.  Revise  the  authority  citation  for 
part  189  to  read  as  follows: 

Anthority:  33  U.S.C.  1321(j);  46  U.S.C 
2113,  3205,  3306;  E.O.  12234,  45  FR  58801. 
3  CFR,  1980  Comp.,  p.  277;  E.O.  12777.  56 
FR  54757.  3  CFR.  1991  Comp..  p.  351;  49  CFR 
1.46. 

25.  Add  §  189.60-30  to  read  as 
follows: 

§189.60-30    SafMy  Management 
Certificate. 

All  vessels  to  which  33  CFR  part  96 
applies  on  an  international  voyage  must 
have  a  valid  Safety  Management 
Certificate  and  a  copy  of  their 
company's  valid  Document  of 
Compliance  certificate  on  board. 

26.  hi  §  189.60-40,  revise  paragraph 
(b)  to  read  as  follows: 

§189.60-40    Duration  of  certificates. 

*  •        •        •        • 

(b)  A  Cargo  Ship  Safety  Construction 
Certificate  and  a  Safety  Management 
Certificate  are  issued  for  a  period  of  not 
more  than  60  months. 

*  •        •        •     '  • 

Dated:  December  16, 1997. 
R.C  North. 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 

(FR  Doc.  97-33528  Filed  12-19-97;  3:32  pm) 
StUMO  CODE  4S10-14-M 


Wednesday 
December  24,  1997 


Part  VI 


Department  of 
Energy 


10  CFR  Part  1008 

Records  Maintained  on  Individuals 
(Privacy  Act);  Final  Rule 
Privacy  Act  of  1974;  Establishment  of  a 
New  System  of  Records;  Notice 
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DEPARTMENT  OF  ENERGY 
10  CFR  Part  1006 

RiN1901-AAe2 

Raconto  MalntaiMd  on  Individuals 
(Pricey  Act) 

agency:  Department  of  Energy. 

action:  Final  rule. 

summary:  The  Department  of  Energy 
(DOE)  amends  its  Privacy  Act 
regulations  by  adding  a  system  of 
records  to  the  list  of  systems  exempted 
from  certain  subsections  of  the  Act. 
Exemption  from  certain  subsections  is 
needed  to  enable  the  Office  of  Inspector 
General  (OIG)  to  (>erform  its  duties  and 
responsibilities.  The  system  of  records 
is  entitled  "Allegation- Based 
Inspections  Files  of  the  Office  of 
Inspector  General."  and  allows  the 
Office  of  Inspector  General  to  perform 
its  functions  mandated  by  statute, 
regulation  or  executive  order.  This 
system  will  maintain  documents 
collected  in  the  process  of  conducting 
inspections.  An  Office  of  Inspector 
General  inspection  is  an  examination  of 
DOE  or  DOE  contractor  organizations, 
programs,  projects,  functions,  or 
activities.  This  system  of  records  covers 
only  the  files  of  inspections  predicated 
on  allegations  or  complaints  and  which 
identify  subjects  or  sources  of 
information  by  name.  Inspections 
performed  relate  to  sensitive  allegations 
of  wrongdoing  received  concerning 
certain  individuals,  including  agency 
and  DOE  contractor  employees,  or  other 
persons  or  entities  with  some 
relationship  to  the  agency.  Allegations 
include,  but  are  not  limited  to,  abuse  of 
authority;  misuse  of  government  time, 
property,  or  position:  conflicts  of 
interest;  whistleblower  reprisal;  or  other 
non-criminal  violations  of  law,  rules,  or 
regulations. 

EFFECTIVE  DATE:  January  23, 1998. 

FOR  FURTHER  MFORMATION  CONTACT: 
Jacqueline  M.  Becker,  Office  of 
Inspector  General,  U.S.  Department  of 
Energy,  IG-1. 1000  Independence 
Avenue.  S.W.,  Washington.  D.C.  20585, 
(202)  586-4393;  or  GayLa  D.  Sessoms. 
Director,  Freedom  of  Information  Act 
and  Privacy  Act  Division,  U.S. 
Department  of  Energy.  HR-73.  1000 
Independence  Avenue.  S.W.. 
Washington,  D.C.  20585.  (202)  586- 
5955;  or  Abel  Lop>ez,  Office  of  General 
Counsel,  U.S.  Department  of  Energy, 
GC-80, 1000  Independence  Avenue, 
S.W.,  Washington.  D.C.  20585.  (202) 
586-8618. 


SUPPLEMENTARY  INFORMATION: 

L  Backgroond 

n.  Pmcadural  Raqnimiants 

A.  Regulatory  Review 

B.  Review  Under  Executive  Order  12988 

C.  Review  Under  the  Regulatory  Flexibility 

Act 

D.  Review  Under  the  Paperwork  Reduction 

Act 

E.  Review  Under  Executive  Order  12612 

F.  Review  Under  the  National  Environmental 

Policy  Act 
C.  Review  Under  Small  Businees  Regulatory 
Enforcement  Fairness  Act  of  1996 

I.  Ba(J(git>und 

The  Privacy  Act  of  1974,  as  amended, 
at  5  U.S.C  552a  (k)  provides  that  the 
head  of  an  agency  may  exempt  an 
agency  system  of  records  trom  certain 
provisions  of  the  Act.  Accordingly,  this 
system  of  records  is  added  to  the  list  of 
systenu  exempted  by  the  Department  of 
Energy  from  certain  subaections  of  the 
Act. 

The  purpose  of  this  rule  is  to  amend 
the  DOE'S  Privacy  Act  regulations  to 
enable  the  Office  of  Inspector  General  to 
carry  out  its  duties  and  responsibilities 
as  mandated  by  the  Inspector  General 
Act  The  Inspector  General  is  mandated 
to  promote  economy,  effectiveness,  and 
efficiency  within  the  agency  and  to 
prevent  and  detect  fraud,  waste  and 
abuse  in  agency  programs  and 
operations. 

The  Office  of  Inspections  in  the  Office 
of  Inspector  General  compiles  various 
fil^s  that  are  collected  and  maintained 
to  assist  in  the  performance  of  the 
functions  of  the  Office  of  Inspector 
General.  The  Office  of  Inspections 
performs  various  inspections  and 
analyses  as  required  by  the  Office  of 
Inspector  General.  An  inspection  by  the 
Office  of  Inspector  General  is  an 
examination  of  a  DOE  or  DOE  contractor 
organization,  program,  project,  function, 
or  activity.  TMs  system  of  records 
covers  only  the  files  of  inspections 
predicated  on  allegations  or  complaints 
and  which  identify  subjects  or  sources 
of  information  by  name.  Inspections 
performed  relate  to  sensitive  allegations 
of  wrongdoing  received  concerning 
certain  individuals,  including  agency 
employees,  or  other  persons  or  entities 
with  some  relationship  to  the  agency 
and  DOE  contractors.  Allegations 
include,  but  are  not  limited  to.  abuse  of 
authority;  misuse  of  government  time, 
property,  or  position;  conflicts  of 
interest;  whistleblower  reprisal;  or  other 
non-criminal  violations  of  law.  rules,  or 
regulations. 

A  notice  of  proposed  rulemaking  and 
corresponding  system  notice  were 
published  in  the  Federal  Register  on 


January  29, 1997  (62  FR  4404).  No 
comments  were  received. 


n.  Procedural  Requirements 

A.  Regulatory  Review 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regiilatory  Planning  and 
Review."  (58  FR  51735,  October  4, 
1993).  Accordingly,  today'  s  action  was 
not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988.  "Civil  Justice 
Reform."  61  FR  4729  (February  7. 1996). 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
afi'ected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a). 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  anjr; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction:  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  this  regulation 
meets  the  relevant  standards  of 
Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regiilatory  Flexibility  Act  of  1980.  Pub. 
L.  96-354.  The  Regulatory  Flexibility 
Act  requires  the  preparation  of  a 
regulatory  flexibility  analysis  for  any 
proposed  rule  which  is  likely  to  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  entities. 
The  Department  of  Energy  certified  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
'    Department  did  not  receive  any 
comments  on  the  certification. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
record  keeping  requirements  are 
imposed  by  this  rule.  As  a  result,  no 
OMB  clearance  is  required  imder  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.]. 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entitled 
"Federalism."  52  FR  41685  (October  30. 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  Government,  ff  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a  new 
policy  action.  This  rule  will  not  affect 
States,  or  the  relationship  between  the 
Federal  Government  and  the  States,  in 
any  direct  way. 


F.  Review  Under  the  National 
Environmental  Policy  Act 

This  rulemaking  amends  the 
Department's  regulations  that 
implement  the  Privacy  Act  at  10  CFR 
part  1008.  "Records  Maintained  on 
Individuals  (Privacy  Act),"  by  adding  a 
new  system  of  records  to  the  list  of 
systems  exempted  from  certain 
subsections  of  the  Privacy  Act.  Under 
the  new  system  of  records,  the 
Department  would  maintain  documents 
collected  in  inspections  conducted  by 
the  Office  of  Inspector  General. 
Implementation  of  this  rule  would  only 
affect  the  manner  in  which  certain  files 
are  maintained  and  made  accessible  to 
the  public,  and  would  not  result  in 
environmental  impacts.  The  Department 
has  therefore  determined  that  this  rule 
is  covwed  under  the  Categorical 
Exclusion  found  at  paragraph  A.5  of 
Appendix  A  to  Subpart  D,  10  CFR  part 
1021,  which  applies  to  the  amendment 
or  interpretation  of  existing  regulation 
that  does  not  change  the  environmental 
effect  of  the  rule  being  amended. 
Accordingly,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

G.  Review  Under  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

As  required  by  5  U.S.C.  801,  DOE  will 
report  to  Congress  on  the  promulgation 
of  the  rule  prior  to  its  effective  date.  The 
report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(3). 


List  of  Subjects  in  10  CFR  Part  1008 

Privacy. 

Issued  in  Washington,  D.C.  on  November 
25, 1997. 

Archer  L.1 


Assistant  Secretary  for  Human  Reeoiuces  and 
Administration. 

For  the  reasons  set  forth  in  the 
preamble.  10  CFR  part  1008  is  amended 
as  set  forth  below: 

PART  1006— RECORDS  MAINTAINEO 
ON  INDIVIDUALS  (PRIVACY  ACT) 

1.  The  authority  citation  continues  to 
read  as  follows: 

Aalhoritjr:  42  U.S.C  7101,  et  seq.. 
ExecuUve  Order  12091,  (42  FR  46267).  5 
U.S.C.  552a. 

2.  Section  1008.12  is  amended  by 
adding  paragraphs  (bX2MuKM)  and 
(b)(3)(u)(0)  to  read  as  foUows: 

flOOS.12 

(b)*  •  • 

(2)*   •   • 

(ii)*  •  • 

(M)  Allegation-Based  Inspections 
Files  of  the  Office  of  Inspector  General 
(DOE-83). 

(3)*   •   •  ■ 

(«)•   •   • 

(O)  Allegation-Based  Inspections  Files 
of  the  Office  of  Inspector  General  (DOE- 
83). 

[FR  Doc.  97-33600  FUed  12-2>-97: 8:45  am) 
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DEPARTMENT  OF  ENERGY 

Privacy  Act  of  1974;  Establishmant  of 
a  N«w  System  of  Records 

agency:  Department  of  Energy. 
ACTION:  Final  notice;  establishment  of  a 
new  system  of  records.     


summary:  The  Department  of  Energy 
(IX)E)  published  in  the  Federal  Register 
on  January  29.  1997.  (62  PR  4408)  a 
proposed  system  of  records  identified  as 
DOE-83.  and  entitled  "Allegation-Based 
Inspections  Files  of  the  Office  of 
Inspector  General."  The  Office  of 
bispector  General's  Office  of  Inspections 
compiles  various  files  that  are  collected 
and  maintained  to  assist  in  the 
performance  of  the  functions  of  the 
Office  of  Inspector  General.  The  Office 
of  Inspections  performs  various 
inspections  and  analyses  as  required  by 
the  Office  of  Inspector  General.  An 
Office  of  Inspector  General  inspection  is 
an  examination  of  a  DOE  or  DOE 
contractor  organization,  program, 
project,  function,  or  activity. 

Tnis  system  of  records  covers  only  the 
files  of  inspections  based  on  allegations 
or  complaints  and  which  identify 
subjects  or  sources  of  information  by 
name.  Inspections  performed  relate  to 
sensitive  allegations  of  wrongdoing 
received  concerning  certain  individuals, 
including  agency  or  DOE  contractor 
employees,  or  other  persons  or  entities 
with  some  relationship  to  the  agency. 
Allegations  include,  but  are  not  limited 
to.  abuse  of  authority,  misuse  of 
government  time,  property,  or  position; 
conflicts  of  interest;  whistleblower 
reprisal;  or  other  non-criminal 
violations  of  law.  rules,  or  regulations. 
The  system  of  records  contains  but  is 
not  limited  to.  work  papers:  summaries 
of  work  papers;  memoranda  of 
interviews;  interview  notes;  memoranda 
to  the  file;  memoranda  for  the  record; 
information  provided  by  complainants, 
contractors,  and  other  interested  parties; 
and  related  documentation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  M.  Becker.  Office  of 
Inspector  General.  U.S.  Department  of 
Energy.  IG-1.  1000  Independence 
Avenue.  S.W..  Washington.  D.C.  20585. 
(202)  586-4393;  or  GayLa  D.  Sessoms. 
Director.  Freedom  of  Information  Act 
and  Privacy  Act  Division,  U.S. 
Department  of  Energy.  HR-73.  1000 
Independence  Avenue,  S.W., 
Washington.  DC.  20585.  (202)  586- 
5955;  or  Abel  Lopez.  Office  of  General 
Counsel.  U.S.  Department  of  Energy. 
GC-80.  1000  Independence  Avenue. 
S.W  .  Washington.  DC.  20585.  (202) 
586-8618. 
EFFCCnvc  date:  December  24. 1997. 


SUPPLEMENTARY  INFORMATION:  The  DOE 
published  for  public  comment  in  the 
Federal  Register  on  January  29.  1997. 
(62  FR  4409)  a  proposed  system  of 
records  entitled  "Allegation-Based 
Inspections  Files  of  the  Office  of 
Inspector  General."  No  comments  were 
received  concerning  the  proposed 
system.  This  system  of  records  covers 
only  files  of  inspections  based  on 
allegations  and  complaints  and  which 
identify  subjects  or  sources  of 
information  by  name.  The  system  of 
records  is  necessary  to  perform  the 
functions  of  the  Office  of  Inspector 
General.  Exemptions  to  certain 
provisions  of  the  Privacy  Act  also  are 
necessary  and  are  published  herein. 

Allegation-Based  Inspections  Files  are 
maintained  to  document  information 
concerning  allegations  or  complaints 
about  DOE  or  DOE  contractor  programs 
or  operations.  The  files  may  contain 
information  about  civil  or 
administrative  wrongdoing,  or  about 
fraud,  waste,  or  mismanagement,  or 
other  violations  of  law  or  regulation. 
This  information  could  be  the  basis  for 
administrative  corrective  action  or 
referrals  to  appropriate  authorities  for 
civil  or  criminal  investigation  or 
prosecution. 

The  Allegation-Based  Inspections 
Files  contain  information  that  if 
disclosed  would  substantially 
compromise  the  effectiveness  of  Office 
of  Inspector  General  inspections  and 
inquiries.  These  files  contain 
information  about  informants, 
complainants,  contractor  personnel, 
sources  of  information,  witnesses,  and 
inspections  personnel.  These  files  also 
contain  the  names  of  persons  or 
agencies  who  have  received  certain 
information  contained  in  these  files. 

Information  in  this  system  of  records 
is  maintained  pursuant  to  certain 
funciions  of  the  Inspector  General  (IG). 
Those  functions  require  that  the  Office 
of  Inspections  conduct  inspections  and 
analyses  of  Departmental  operations  and 
programs.  Exemptions  from  certain 
provisions  of  the  Privacy  Act  are  needed 
to  accomplish  the  inspection  function  of 
the  Office  of  Inspector  General,  to 
maintain  the  integrity  and 
confidentiality  of  personal  information, 
and  to  prevent  disclosure  of  sensitive  or 
classified  information.  These 
exemptions  are  also  needed  to  prevent 
subjects  of  inspections  or  inquiries  from 
frustrating  the  inspection  or  inquiry 
process  and  to  prevent  the  disclosure  of 
inspection  or  inquiry  techniques. 
Finally,  these  exemptions  enable  the 
Inspector  General  to  fulfill 
commitments  to  protect  the 
confidentiality  of  sources,  to  maintain 
access  to  sources  of  information,  and  to 


avoid  endangering  sources  or  Office  of 
Inspections  personnel. 

Tlie  information  that  is  exempt 
includes,  but  is  not  limited  to, 
information  that  identifies  program 
operating  procedures,  program 
operation  violations,  program 
management  violations,  and  alleged 
violators.  This  information  consists  of 
identifying  data  and  information  about 
fraud,  waste,  or  mismanagement.  Other 
exempt  data  include  documentation, 
information  from  informants, 
complainants,  contractor  personnel, 
reports  by  inspectors,  and  information 
that  can  identify  an  individual. 

When  a  Privacy  Act  request  for 
exempt  records  concerning  an 
individual  is  received  from  that 
individual,  that  request  will  be 
processed  under  the  Freedom  of 
Information  Act.  This  will  provide  the 
maximum  disclosure  of  responsive 
records  to  the  individual. 

This  system  is  established  pursuant  to 
the  Inspector  General  Act  of  1978.  as 
amended.  5  U.S.C.  App.  3.  The  statute 
mandates  that  the  Inspector  General 
provide  leadership  and  coordination, 
and  recommend  policies  for  activities 
designed  to  promote  economy, 
effectiveness,  and  efficiency  in  the 
administration  of  DOE  programs  or 
operations.  The  Inspector  General  is 
also  mandated  to  conduct  activities 
relating  to  the  prevention  or  detection  of 
fraud  or  abuse  in  these  programs  or 
operations. 

The  maintenance  of  this  system  could 
have  a  substantial  effect  on  the  privacy 
and  other  rights  of  individuals. 
However,  the  Department  has  adopted 
measures  to  ensure  that  maintaining  this 
information  will  not  compromise  the 
privacy  and  other  rights  of  the  affected 
individuals.  The  information  will  be 
collected  only  for  the  stated  purpose, 
access  to  the  information  will  be 
restricted,  and  the  information  will  be 
maintained  in  a  secured  manner. 

The  text  of  the  system  notice  is  set 
forth  below. 

Issued  in  Washington,  D.C  on  1997. 
Archar  L.  DuAaB, 

Assistant  Secretary  for  Human  Resources  and 
Administration. 


DOE-83 


Allegation-Based  Inspections  Files  of 
the  Office  of  Inspector  General. 

•CCMMTY  CLASSnCATION: 

Generally  unclassified.  Some  records 
may  contain  classified  material. 

svsTBi  location: 

Official  Allegation-Based  Inspections 
FiW  are  located  at: 
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U.S.  Department  of  Energy.  Office  of 
Inspector  General,  Headquarters.  1000 
Independence  Avenue.  S.W., 
Washington.  D.C.  20585. 

U.S.  Department  of  Energy,  Office  of 
Inspector  General,  P.O.  Box  5400, 
Albuquerque.  New  Mexico  87115. 

U.S.  Department  of  Energy.  Office  of 
Inspector  General,  P.O.  Box  2254. 
Livermore,  California  94551. 

U.S.  Department  of  Energy.  Office  of 
Inspector  General,  P.O.  Box  62,  Room 
502,  Oak  Ridge,  Tennessee  37831. 

U.S.  Department  of  Energy,  Office  of 
Inspector  General,  Building  703-41A, 
Aiken.  South  Carolina  29802. 


protected  under  10  CFR  part  708  and  41 
U.S.C.  §265. 


CATEQOMES  OF  MMVDUALS  COVBIB)  BY  THE 
SYSTBI: 

Individuals  who  are  the  subjects  of 
inspections  or  inquiries  concerning 
allegations  or  complaints,  individuals 
who  have  pertinent  knowledge  about 
the  inspection  or  inquiry,  individuals 
authorized  to  furnish  information, 
confidential  informants,  complainants. 
Office  of  Inspector  General  inspections 
personnel,  and  other  individuals 
involved  in  these  inspections. 

CATEOOMES  OF  RECONOe  M  THE  system: 

Inspection  files  predicated  on 
allegations  or  complaints  and  which 
identify  subjects  or  sources  of 
information  by  name.  Inspections 
performed  relate  to  sensitive  allegations 
of  wrongdoing  received  concerning 
certain  individuals,  including  agency 
employees,  or  other  persons  or  entities 
with  some  relationship  to  the  agency. 
Allegations  include,  but  are  not  limited 
to,  abuse  of  authority;  misuse  of 
government  time,  property,  or  position: 
conflicts  of  interest;  whistleblower 
reprisal;  or  other  non-criminal 
violations  of  law,  rules,  or  regulations. 

AUTHORftV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Inspector  General  Act  of  1978,  as 
amended,  5  U.S.C.  App.  3. 

PURP08E(8): 

Pursuant  to  the  Inspector  General  Act 
of  1978,  as  amended,  5  U.S.C.  App.  3, 
the  records  in  this  system  are  used  by 
the  Office  of  Inspector  General  in 
furtherance  of  the  responsibilities  of  the 
Inspector  General.  These 
responsibilities  include  evaluating  the 
eff'ectiveness  and  efficiency  of  an 
operation,  determining  compliance  with 
laws  and  regulations,  evaluating 
Departmental  program  operations  and 
results,  preventing  and  detecting  fraud 
and  abuse  in  such  programs  and 
operations,  and  assuring  the 
investigation  of  complaints  by 
contractor  employees  alleging  • 

retaliation  for  making  disclosures 


ROUTINE  USES  OF  RECORDS  MAJNTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Pursuant  to  the  Inspector  General  Act 
of  1978.  as  amended,  5  U.S.C.  App.  3, 
information  contained  in  the  files  of  Uie 
Office  of  Inspector  General,  Office  of 
Inspections  is  collected  and  maintained 
in  carrying  out  the  duties  and 
responsibilities  of  the  Inspector  General 
to  evaluate  the  effectiveness  and 
efficiency  of  an  operation,  determine 
compliance  with  laws  and  regulations, 
evaluate  Departmental  program 
operations  and  results,  prevent  and 
detect.fraud  and  abuse  in  such  programs 
and  operations  and,  assure  the 
investigation  of  complaints  by 
contractor  employees  alleging 
retaliation  for  making  disclosures 
protected  under  10  CFR  part  708  and  41 
U.S.C.  265.  Material  compiled  is  used 
for  prosecutive,  civil,  or  administrative 
actions. 

1.  Pursuant  to  §  552a(b)(7),  the 
Department  will  provide  a  record  within 
this  system  of  records  for  law 
enforcement  purposes  at  the  prior 
written  request  of  the  head  (or  designee 
of  the  head)  of  a  Federal  agency  or 
instnunentality.  In  the  event  that  a 
record  within  this  system  of  records, 
alone  or  in  conjunction  with  other 
information,  indicates  a  violation  or 
potential  violation  of  law,  regulation, 
policy,  or  procedure,  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  pursuant  thereto,  the 
Department,  at  its  initiative,  may  refer 
relevant  records  in  the  system  of  records 
as  a  routine  use  to  the  appropriate 
agency,  whether  Federal,  State,  local,  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  rule, 
regulation,  or  order. 

2.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested,  whan 
necessary  to  obtain  information  relevant 
to  an  Office  of  Inspector  General 
inspection.  The  source  will  be  provided 
such  information  from  the  system  of 
records  only  to  the  extent  necessary  to 
identify  the  individual,  inform  the 
source  of  the  purpose(s)  of  the  request, 
and  to  identify  the  type  of  information 
requested. 

3.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal 
agency,  in  response  to  its  written 
request,  to  facilitate  the  requesting 
agency's  decision  concerning  the  hiring 
or  retention  of  an  employee,  the 


issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter  and  the  Department  deems  the 
disclosure  to  be  compatible  with  the 
purpose  for  which  the  Department 
collected  the  information. 

4.  For  purposes  of  settlement  of 
claims  and  the  preparation  and  conduct 
of  litigation,  a  record  in  this  system  of 
records  may  be  disclosed  to:  (1)  The 
Department's  and  its  contractors' 
counsel;  (2)  other  counsel  representing 
the  United  States  Government;  (3) 
individuals  or  companies  represented 
by  Department  counsel  or  counsel  to 
other  United  States  Government 
agencies;  (4)  opposing  counsel;  (5) 
persons  possessing  information 
pertaining  to  the  claims  or  litigation  to 
the  extent  necessary  to  obtain  relevant 
information;  and  (6)  claimants  or  other 
parties  to  the  claim  or  litigation. 

5.  A  record  from  this  system  of 
records  may  be  disclosed  in  court  or 
administrative  proceedings  to  the 
tribunals,  counsel,  other  parties, 
witnesses,  and  the  public  (in  publicly 
available  pleadings,  filings,  or 
discussion  in  open  court)  when 
individuals  or  entities  listed  below  are 
parties  to,  or  have  an  interest  in,  the 
litigation  or  proceedings  and  the 
Department  determines  that  such 
disclosure:  (1)  Is  relevant  to,  and 
necessary  for,  the  proceeding  and  (2)  is 
compatible  with  the  purpose  for  vtdiich 
the  Department  collected  the  records: 

(a)  The  agency,  or  any  component  thereof; 

(b)  Any  employee  of  the  agency  in  his  or 
her  official  capacity; 

(c)  Any  employee  of  the  agency  in  his  or 
her  individual  capacity  where  the  United 
States  has  agreed  to  represent  the  employee; 

(d)  The  agency's  contractors  and 
contractors'  employees  where  the 
Dep>artraent  has  agreed,  or  is  obligated  by 
statute,  to  represent  such  persons;  and 

(e)  The  parties  and  their  representatives  in 
a  10  CFR  part  708  or  41  U.S.C.  §  265 
proceeding. 

6.  A  record  from  this  system  of 
records  may  be  disclosed  to  foreign 
governments  or  international 
organizations,  in  accordance  with 
treaties,  international  conventions,  or 
executive  agreements. 

7.  A  record  from  this  system  of 
records  may  be  disclosed  as  a  routine 
use  to  the  Office  of  Management  and 
Budget  (OMB)  in  connection  with  the 
review  of  private  relief  legislation  as  set 
forth  in  OMB  Circular  No.  A-19  at  any 
stage  of  the  legislative  coordination  and 
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clearance  process  as  set  forth  in  that 
Circular. 

8.  A  record  from  this  system  of 
records  may  be  disclosed  to  Department 
contractors  in  performance  of  their 
contracts,  and  their  officers  and 
employees  who  have  a  need  for  the 
record  in  the  performance  of  their  duties 
subject  to  the  same  limitations 
applicable  to  Department  officers  and 
employees  under  the  Privacy  Act. 

9.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  member 
of  Congress  submitting  a  request 
involving  an  individual  when  the 
individual  has  requested  assistance 
from  the  member  with  respect  to  the 
subject  matter  of  the  record,  and  the 
member  of  Congress  provides  a  copy  of 
the  individual's  request  or  another 
written  statement  clearly  delineating  the 
scope  of  the  individual's  request  for 
assistance. 

10.  A  record  from  this  system  of 
records  which  contains  medical  and/or 
psychological  information  may  be 
disclosed  to  the  physician  or  mental 
health  professional  of  any  individual 
submitting  a  request  for  access  to  the 
record  under  the  Privacy  Act  of  1974 
■nd  the  Department's  Privacy  Act 
ligulations  if,  in  its  sole  judgment  and 
good  faith,  the  Department  believes  that 
disclosure  of  the  medical  and/ or 
psychological  information  directly  to 
the  individual  who  is  the  subfect  of  the 
record  could  have  an  adverse  effect 
upon  that  individual,  in  accordance 
with  the  provisions  of  5  U.S.C. 
552a(f)(3)  and  applicable  Department 
regulations. 


destroyed  by  shredding,  burning,  or 
burial  in  a  sanitary  landfill,  as 
appropriate.  Automated  files  are 
handled  and  maintained  according  to 
approved  security  processes. 


I  AND  MUCnCCS  FOa  STOMMQ. 
WaiWWNU.  ACCCSSMQ.  RCTMNMO,  AND 
W8POSMQ  OF  RECOMOS  M  TNf  fYSTIM: 

•TOAAQC: 

Paper,  micrographic.  and/or 
electronic  media. 

RCnWVAMUTY: 

By  name  of  individual  involved,  case 
number,  report  title,  or  subject  matter. 

tAFtaUAMOft 

Allegation-Based  Inspections  Files  are 
maintained  within  locked  containers  or 
areas.  Classified  information  is 
maintained  in  locked  General  Services 
Administration  approved  class  6 
security  containers.  Data  maintained  on 
personal  computers  can  be  accessed 
only  by  authorized  staff  using 
established  procedures. 


Deputy  Inspe<^or  General  for 
Inspections.  U.S.  Department  of  Energy, 
Room  5B-250.  1000  Independence 
Avenue.  S.W..  Washington.  D.C.  20585. 

NOTIFICATION  raOCBMMCS: 

The  Department  of  Energy  has 
exempted  the  system  from  this 
requirement.  See  the  Exemption  section 
of  this  notice. 


Sam*  M  Notification  Procedures 
above. 


Records  retention  and  disposal 
authorities  are  contained  in  DOE  Order 
200.1..  "Information  Management 
Program."  Records  within  DOE  are 


CONTISTMQ  MCOfN)  I 

Same  as  Notification  Procedures 
above. 

RECONO  SOUNCC  CATEOOMO: 

Subject  individuals:  individuals  and 
organizations  that  have  pertinent 
knowledge  about  a  subject  individual  or 
corporate  entity:  those  authorized  by  an 
individual  to  furnish  information: 
confidential  informants:  and  Federal 
Bureau  of  Investigation  (FBI)  and  other 
Federal,  state,  and  local  entities. 

tvarai  EXBNnEo  from  ccfriAM  pno^mtom 

OFTMCACr: 

Under  5  U.S.C.  552a(k)  (1)  and  (2)  of 
the  Privacy  Act.  this  system  is  exempt 
from  the  following  subsections: 

5  U.S.C.  552a(c)(3) 

5  U.S.C.  552a(d) 

5  U.S.C.  552a(e)(l) 

5  U.S.C.  552a(e)(4)  (G)  and  (H) 

5  U.S.C.  552a(f) 

Exemption  (k)(l)  provides  that  the 
bead  of  an  agency  may  exempt  an 
agency  system  of  records  from  certain 
provisions  of  the  Privacy  Act  if  the 
system  of  records  is  sul^sct  to  Section 
552(b)(1)  of  the  Freedom  of  Information 
Act.  5  U.S.C.  552.  That  section  of  the 
Freedom  of  Information  Act  protects 
from  disclosure  properly  classified 
national  security  information. 

The  system  of  records  will  exempt 
properly  classified  national  security 
information  in  the  Office  of  Inspector 
General's  Allegation-Based  Inspections 
Files.  The  detailed  reasons  for 
exemptions  under  5  U.S.C.  552a(k)(l) 
follow: 

(1)  5  U.S.C.  552a(c)(3)  requires  that, 
upon  request,  an  agency  must  give  an 
individual  named  in  a  record  an 
accounting  which  reflects  the  disclosure 
of  the  record  to  other  persons  or 
agencies.  This  accounting  must  state  the 
date,  nature,  and  purpose  of  each 


disclosure  of  the  record  and  the  name 
and  address  of  the  recipient.  The 
Department  of  Energy  has  programs 
involving  classified  material  which  may 
be  the  suDject  of  Office  of  Inspections 
review.  The  application  of  this 
accounting  provision  to  reviews 
involving  properly  classified  material 
could  reveal  classified  material.  If  this 
information  about  classified  material 
were  disclosed,  national  security  might 
be  compromised. 

An  example  of  an  issue  involving 
classified  material  which  can  affect 
national  security  would  be  a  review  of 
the  Department's  maintenance  or 
transportation  of  special  nuclear 
material.  Such  information  could  be 
utilized  by  terrorist  groups.  Another 
example  would  be  Departmental  work 
with  intelligence  information  obtained 
from  other  Federal  agencies. 

(2)  5  U.S.C.  552a(d),  (e)(4)  (G)  and  (H). 
and  (f)  relate  to  the  following:  an 
individual's  right  to  be  notified  of  the 
existence  of  records  pertaining  to  such 
individual;  requirements  for  identifying 
an  individual  who  requests  access  to  or 
amendment  of  records;  and  agency 
procedures  relating  to  access  to  and 
amendment  of  records  and  the  content 
of  information  contained  in  such 
records.  If  these  provisions  were  applied 
to  classified  material  in  the  Allegation- 
Based  Inspections  Files,  this  could  (1) 
interfere  with  inspections  or  inquiries 
undertaken  in  connection  with  national 
security;  (2)  disclose  the  identity  of 
sources  kept  secret  to  protect  national 
security  and/or  reveal  classified 
information  kept  secret  to  protect 
national  security  information  supplied 
by  these  sources;  or  (3)  generally  violate 
the  secrecy  of  the  classification. 

Executive  Order  12863  provides  the 
Inspector  General  with  oversight 
responsibilities  pertaining  to 
intelligence  activities  which  are 
potentially  unlawful  or  contrary  to 
Presidential  directive.  When  reviewing 
these  issues,  the  Office  of  Inspections 
may  compile  information  pertaining  to 
foreign  energy  matters.  Disclosure  of 
such  information  could  identify 
sensitive  sources  and  methods  used  by 
the  national  intelligence  community. 
The  Office  of  Inspections  may  compile 
information  regarding  classified 
technology  being  developed  by  the 
Department  or  other  agencies. 
Disclosure  of  this  information  could 
identify  sensitive  Departmental  projects 
or  of>erations  that  could  be  targets  for 
foreign  intelligence  service  collection 
operations. 

(3)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
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accomplish  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
The  Office  of  Inspector  General  does  not 
create  the  material  it  collects  and  has  no 
control  over  the  content  of  that  material. 

There  are  additional  reasons  why 
application  of  this  provision  could 
impair  inspections  and  interfere  with 
the  statutory  responsibilities  of  the 
Office  of  Inspector  General.  It  is  not 
always  possible  to  detect  the  relevance 
or  necessity  of  specific  information  in 
the  early  stages  of  an  inspection  or 
inquiry.  This  applies  when  an 
inspection  or  inquiry  uses  prop)erly 
classified  information.  Relevance  and 
necessity  are  questions  of  judgment  and 
timing,  and  it  is  only  after  the 
information  is  evaluated  that  the 
relevancy  and  necessity  of  such 
information  can  be  established. 
Furthermore,  information  outside  the 
scope  of  the  Office  of  Inspector 
General's  jurisdiction  may  be  helpful  in 
establishing  patterns  of  activities  or 
problems  or  in  developing  information 
that  should  be  referred  to  other  entities. 
Such  information  cannot  always  readily 
be  segregated. 

The  detailed  reasons  for  the 
exemptions  under  5  U.S.C.  552a(k)(2) 
follow:  (1)  5  U.S.C.  552a(c)(3)  requires 
that,  upon  request,  an  agency  must  give 
an  individual  named  in  a  record  an 
accounting  which  reflects  the  disclosure 
of  the  record  to  other  persons  or 
agencies.  This  accounting  must  state  the 
date,  nature,  and  purpose  of  each 
disclosure  of  the  records  and  the  name 
and  address  of  the  recipient.  To  apply 
this  provision  would  alert  those  who 
may  be  the  subjects  of  an  inspection  or 
inquiry  pertaining  to  an  allegation  or 
complaint  to  the  existence  of  the 
inspection  or  inquiry  or  that  they  are  the 
subjects  of  such  an  inspection  or 
inquiry.  Release  of  this  information 


could  result  in  the  altering  or 
destruction  of  documentary  evidence, 
improper  influencing  of  witnesses,  and 
other  activities  that  could  impede  or 
compromise  the  inspection  or  inquiry. 

(2)  5  U.S.C.  552a(d),  (e)(4)(G)  and  (H). 
and  (f)  relate  to  the  following:  an 
individual's  right  to  be  notified  of  the 
existence  of  records  pertaining  to  such 
individual;  requirements  for  identifying 
an  individual  who  requests  access  to  or 
amendment  of  records;  and  agency 
procedures  relating  to  access  to  and 
amendment  of  records  and  the  content 
of  information  contained  in  such 
records.  This  system  is  exempt  from  the 
foregoing  provisions  for  the  following 
reasons:  to  notify  an  individual,  at  the 
individual's  request,  of  the  existence  of 
records  in  an  inspection  file  pertaining 
to  a  complaint  or  allegation  about  the 
individual  or  to  grant  access  to  this  type 
of  inspection  file  could  (1)  interfere 
with  inspections  or  proceedings 
predicated  on  a  complaint  or  allegation, 
(2)  constitute  an  imwarranted  invasion 
of  the  personal  privacy  of  others,  (3) 
disclose  the  identity  of  confidential 
sources  and  reveal  confidential 
information  supplied  by  those  sources, 
or  (4)  disclose  inspection  techniques 
and  procedures. 

In  addition,  this  system  is  exempt 
from  paragraph  (d)(2)  of  this  section.  To 
require  the  Office  of  the  Inspector 
General  to  amend  information  thought 
to  be  incorrect,  irrelevant,  or  untimely, 
because  of  the  nature  of  the  information 
collected  and  the  essential  length  of 
time  it  is  maintained,  would  create  an 
impossible  administrative  and 
investigative  burden  by  forcing  the 
agency  to  continuously  retrograde  its 
inspections  attempting  to  resolve 
questions  of  accuracy. 

(3)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 


such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
An  exemption  from  the  foregoing  is 
needed  because: 

a.  It  is  not  always  possible  to  detect 
the  relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
inspection  involving  a  complaint  w 
allegation. 

b.  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
information  is  evaluated  or  the 
inspection  is  closed  that  the  relevancy 
and  necessity  of  such  information  can 
be  established. 

c.  In  any  inspection  involving  a 
complaint  or  allegation,  the  Inspector 
General  may  obtain  information 
concerning  the  violation  of  laws  other 
than  those  within  the  scope  of  his 
jurisdiction.  In  the  interest  of  effective 
law  enforcement,  the  Inspector  General 
should  be  able  to  retain  this  information 
as  it  may  aid  in  establishing  patterns  of 
program  violations  or  criminal  activity 
and  provide  leads  for  those  law 
enforcement  agencies  charged  with 
enforcing  other  segments  of  criminal  or 
civil  law. 

d.  In  conducting  an  inspection  or 
inquiry  involving  a  complaint  or 
allegation,  information  obtained  may 
relate  to  the  main  purpose  of  the 
inspection  or  inquiry  as  well  as  to 
matters  under  the  jurisdiction  of  another 
agency.  Such  information  is  not  readily 
segregable. 
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DEPARTIHENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  151 

46  CFR  Parts  1, 8,  31,  M.  71. 91. 107. 
153,  and  154 

[COO  9S-0101 

RIN2119-nAF11 

Altamata  Compllanca  via  Racognlzsd 
Classification  Society  and  U.S. 
Supplamant  to  Ruiss 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 


:  The  Coast  Guard  is  issuing 
regulations  to  provide  owners  of  U.S. 
tank  vsHeis,  passenger  vessels,  cargo 
vessels,  miscellaneous  vessels  and 
mobile  offshore  drilling  units  an 
alternative  method  to  fulfill  the 
requirements  for  vessel  design, 
inspection  and  certification.  Under  this 
final  rule,  the  Coast  Guard  can  issue  a 
certificate  of  inspection  based  upon 
reports  by  a  recognized,  authorized 
classification  society  that  the  vessel 
complies  with  the  International 
Convention  for  the  Scdety  of  Life  at  Sea 
(SOLAS),  1974,  as  amended,  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships. 
1973.  as  modified  by  the  Protocol  of 
1978  relating  thereto  (MARPOL  73/78). 
other  applicable  international 
conventions,  classification  society  rules 
and  other  specified  requirements.  This 
new  procedure  will  reduce  the  burden 
on  vessel  owners  and  operators  by 
establishing  an  alternative  to  the  currant 
Coast  Guard  inspection  system  that 
results  in  plan  reviews  and  inspections 
by  the  vessel's  classification  society  as 
well  as  by  the  Coast  Guard. 
OATiS:  This  Anal  rule  is  effective 
January  23, 1908.  Section  8.440  applied 
to  existing  vessels  as  of  July  31. 1997. 
The  incorporation  by  reference  of 
cerUin  publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  on  January  23, 1998. 
AOOACSSCS:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  office  of  the 
Executive  Secretary.  Marine  Safety 
Council  (G-LRA/3406).  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  room  3406,  Washington,  DC 
20593-0001,  between  9:30  a.m.  and  2 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-267-1477. 

FOR  FUMTHCM  SIFOMNATION  CONTACT: 
LCDR  Daniel  Pippenger,  Marine  Safety 
and  Environmental  Protection  (G-MSE- 


1).  telephone  (202)  267-2997.  fax  (202) 
287-4816. 

tUPPLBCNTARY  MFOraiATKM: 

Regulatory  History 

On  December  27, 1996,  the  Coast 
Guard  published  an  interim  rule 
entitled  "Vessel  Inspection  Alternatives: 
Classification  Procedures"  in  the 
Federal  Register  (61  FR  68510).  The 
Coast  Guard  received  17  letters 
commenting  on  the  interim  rule.  No 
public  hearing  was  requested,  and  none 
was  held. 

Bacltgnrand  and  Purpose 

On  October  4, 1994,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  "Alternate 
Inspection  Compliance  Programs  for  the 
U.S.  Maritime  Industry"  in  the  Federal 
Register  (59  FR  50537).  In  the  commenU 
submitted  in  response  to  this  NPRM, 
members  of  the  U.S.  maritime  industry 
noted  the  continuing  economic  pressure 
on  the  U.S.  oceangoing  merchant  fleet 
and  commercial  shipbuilding  industry. 
Additional  comments  %vere  submitted 
calling  for  reduction  of  the  cost 
disadvantage  attributed  to  Coast  Guard 
inspection  and  certiRcation  of  U.S. 
merchant  vessels  in  order  to  improve 
the  international  competitiveness  of  the 
U.S.  merchant  fleet. 

In  order  to  address  these  concerns,  the 
Coast  Guard  sought  a  means  to  alleviate 
the  cost  burdens  on  the  maritime 
industry  that  resulted  from  the  Coast 
Guard  inspection  program.  The  Coast 
Guard  has  had  authority  under  46 
U.S.C  $3116  to  rely  on  reports, 
documents  and  certificates  issued  by  the 
American  Bureau  of  Shipping  (ABS)  in 
carrying  out  its  responsibilities  for 
safety  of  U.S.  merchant  vessels  and  to 
delegate  to  ABS  the  inspection  or 
examination  of  these  vssssls.  The  Coast 
Guard  had  in  fact  delsBStsd  to  ABS  the 
authority  to  issue  certain  certificates 
required  by  international  conventions, 
such  as  the  International  Convention  for 
the  Safety  of  Life  at  Sea  (SOLAS)  Cargo 
Ship  Safety  Construction  Certificate. 
Compliance  with  these  standards  is 
required  for  oceangoing  vessels,  i.e. 
vessels  trading  in  foreign  coiuitries. 
Additionally,  insurance  companies 
require  that,  before  a  vassd  Is  insured, 
it  be  classed.  This  means  that  a 
classification  society  must  survey  a 
vessel  for  compliance  with  its  class 
rules.  Class  rules  are  rules  developed  by 
the  particular  classification  society  to 
cover  the  design,  construction  and 
maintenance  of  vessels.  To  ensure 
compliance  with  these  class  rules  and 
with  international  standards, 
classification  societies  perform  surveys 


on  vessels  using  qualified  marine 
surveyors.  Many  of  the  items  examined 
by  the  classification  society  surveyors 
are  the  same  as  those  examined  by  Coast 
Guard  marine  inspectors  in  their 
inspections  for  certification. 

tlius,  there  is  duplication  of  effort 
between  the  Coast  Guard  and  the  ABS 
involving  safety  of  vessels  that  results  in 
extra  costs  to  U.S.  vessel  owners.  In 
light  of  the  authority  in  46  U.S.C.  3316 
to  delegate  vessel  inspections  and 
examinations  to  ABS,  the  Coast  Guard, 
in  order  to  address  the  concerns  of  the 
vassd  owners  regarding  these  costs, 
•xsnained  the  feasibility  of  an 
alternative  to  the  current  situation  that 
would  avoid  the  duplication  of 
inspections  between  ABS  and  the  Coast 
Guard.  A  joint  Coast  Guard/ ABS  task 
force  compared  the  Coast  Guard 
requirements  in  the  Code  of  Federal 
Regulations  (CFR)  to  the  class 
requirements  in  ABS  class  rales, 
SOLAS,  and  the  International 
Convention  for  the  Prevention  of 
Pollution  from  Ships,  as  amended. 
(MARPOL  73/78)  concerning  the  design, 
construction  and  safety  systems  for 
oceangoing  merchant  vessels.  The 
purpose  of  this  comparison  was  to 
identify  redimdancies  between  the 
requirements  and  to  determine  if  the 
class  and  international  requirements, 
which  U.S.  vessels  must  currentiy 
comply  with,  could  be  used  in  place  of 
Coast  Guard  regulatory  requirements. 
The  standard  used  was  whether 
compliance  with  the  class  and 
international  standards  would  achieve  a 
level  of  safety  equivalent  to  compliance 
with  Coast  Guard  regulatory 
requirements. 

The  task  force  determined  that  many 
Coast  Guard  regulatory  requirements 
could  be  satisfied  by  certification  of 
compliance  with  ABS  classification 
rules,  SOLAS.  MARPOL  73/78.  or 
combination  of  the  three.  This  led  to  the 
development  of  a  U.S.  Supplement  to 
the  ABS  classification  rules.  This 
supplement  addresses  those  areas  where 
ciirrent  Coast  Guard  requirements  are 
not  embodied  by  either  ABS 
classification  rules  or  international 
conventions. 

The  Coast  Guard  concluded  that  the 
design  requirements  and  survey 
provisions  of  ABS  classification  rules, 
applicable  international  conventions 
and  the  U.S.  Supplement  to  the  ABS 
classification  rules  provide  a  level  of 
safety  equivalent  to  corresponding 
Federal  regulations. 

As  a  result  of  this  effort,  the  Alternate 
Compliance  Program  (ACP)  was 
developed  to  reduce  redundant 
inspection  efforts  without  jeopardizing 
safety.  The  Coast  Guard  expects  that. 
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under  the  ACP.  vessel  owners  and 
operators  will  have  reduced  vessel 
down  time,  greater  flexibility  in 
scheduling  inspections,  and  greater 
flexibility  in  meeting  required 
standards. 

The  Coast  Guard  conducted  an  ACP 
pilot  program,  which  was  announced  by 
the  Federal  Register  notice  of  February 
3,  1995  (60  FR  6687).  Its  purpose  was 
to  test  and  evaluate  the  standards  and 
procedures  developed  for  the  ACP. 
Sixty-two  ships  were  enrolled  in  the 
pilot  program  which  ended  on  July  31, 
1997.  The  ACP  was  implemented  on 
that  date  under  the  regulations 
described  in  the  following  paragraphs. 

On  June  22,  1995,  the  Q>ast  Guard 
published  a  NPRM  entitied  "Alternate 
Compliance  via  Recognized 
Classification  Society  and  U.S. 
Supplement  to  Rules"  in  the  Federal 
Regirter  (60  FR  32478).  The  NPRM 
proposed  regulatory  changes  to  allow 
owners,  operators,  shipbuilders,  and 
designers  of  U.S.  flagged  tank  vessels, 
passenger  vessels,  cargo  vessels, 
miscellaneous  vessels  and  mobile 
oCEshore  drilling  units  to  use  the 
services  of  a  recognized  classification 
society  to  conduct  inspection  and  plan 
review  functions  now  performed  by  the 
Coast  Guard. 

The  NPRM  proposed  establishment  of 
the  ACP  through  addition  of  new 
sections  in  46  CFR  parts  31  (31.01-3), 
71  (71.15-5).  91  (91.15-5).  and  107 
(107.205).  These  sections  would  allow 
the  owner  or  operator  of  a  vessel  to 
submit  the  vessel  for  inspection  by  a 
recognized  classification  society.  The 
classification  society  would  survey  the 
vessel  and  document  compliance  with 
applicable  international  requirements, 
class  rules  and  its  U.S.  supplement  The 
cognizant  Coast  Guard  Officer-in- 
Charge.  Marine  Inspection,  could  then 
issue  a  certificate  of  inspection  based 
upon  the  classification  society's  reports 
doctunenting  that  the  vessel  is  classed 
and  that  it  complies  with  all  applicable 
requirements. 

On  December  27, 1996,  the  Coast 
Guard  published  an  interim  rule 
entitied  "Vessel  Inspection  Alternatives; 
Classification  Procedures"  in  the 
Federal  Registm-  (61  FR  68510).  This 
rulemaking  with  the  addition  of  other 
46  CFR  sections  not  included  in  the 
NPRM.  implemented  the  ACP  program 


Discussion  of  Comments  and  Changes 

In  a  continuous  effort  to  refine  the 
ACP,  several  minor  technical  changes 
are  needed  to  facilitate  clear  application 
of  this  rule. 

The  Coast  Guard  amended  the  text  of 
46  CFR  8.450  to  clarify  Uie  status  of 
international  certificates  issued  by  a 


classification  society  whose  authority  to 
participate  in  the  ACP  is  terminated.  If 
a  classification  society  is  no  longer 
eligible  to  participate  in  the  ACP,  the 
certificates  issued  by  that  society  would 
remain  valid  subject  to  any  termination 
of  authorization  to  issue  those 
certificates  on  behalf  of  the  Coast  Guard 
as  detailed  in  §  8.330.  Also,  the  Coast 
Guard  will  notify  a  vessel  owner  of  the 
time  frame  required  for  such  action. 
Because  of  the  many  variables  involved 
in  the  possible  termination  of  authority 
of  a  classification  society  to  participate 
in  the  ACP,  such  as  the  reason  for 
termination  or  the  number  of  ships 
involved,  it  is  not  reasonable  to  set  a 
specific  time  limit  for  accomplishment 
of  the  required  action. 

The  ciurent  regulatory  text  regarding 
four  of  the  certificates  listed  in  §  8.320 
(International  Certificate  of  Fitness  for 
the  Carriage  of  Dangerous  Chemicals  in 
Bulk:  International  Cwtificate  of  Fitness 
for  the  Carriage  of  Liquefied  Gases  in 
Bulk;  MARPOL  73/78  International  Oil 
Pollution  Prevention  Certificate:  and 
MARPOL  73/78  International  Oil 
Pollution  Prevention  Certificate  for  the 
Carriage  of  Noxious  Liquid  Substances 
in  Bulk)  allows  only  the  Coast  Guard  to 
issue  these  certificates  to  U.S.  flag 
vessels.  The  intent  of  this  rulemaking  is 
to  allow  certain  classification  societies 
to  issue  these  certificates  on  behalf  of 
the  U.S.  as  well.  Therefore,  modification 
to  33  CFR  part  151,  46  CFR  part  153  and 
154  are  necessary. 

In  §8.100,  die  definition  of  "MARPOL 
73/78"  was  changed  to  be  consistent 
with  the  definition  in  33  U.S.C.  1901. 
As  the  ACP  has  been  implemented, 
the  Coast  Guard  has  recognized  that 
additional  reiisrences  to  rules  and 
approved  supplements  are  necessary. 
Because  a  supplement  is  approved 
related  to  a  specific  year  of  classification 
society  rules  and  international 
conventions,  it  is  appropriate  to  update 
and  approve  the  supplement  each  time 
a  new  set  of  classification  society  rules 
are  approved.  Therefore,  each  year,  the 
Coast  Guard  anticipates  approving  and 
incorporating  a  set  of  classification 
society  rules  and  a  companion 
supplement.  To  facilitate  this  process, 
the  Coast  Guard  eliminated  the  direct 
listing  of  approved  classification  society 
rules  and  supplements  in  the  applicable 
46  CFR  parts  (31,  71.  91,  and  107)  and 
modified  the  language  of  those  sections 
to  refer  the  user  to  one  section  for  a  Ust 
of  incorporated  classification  society 
rules  and  supplements  in  §8. 110(b). 

In  §  8.320,  the  list  of  certificates 
requires  correction.  The  "SOLAS 
Certificate  of  Fitness  for  the  Carriage  of 
Dangerous  Chemicals  in  Bulk"  and  the 
"SOLAS  Certificate  of  Fitness  for  the 


Carriage  of  Liquefied  Cases  in  Bulk"  are 
correctiy  tided  the  "International 
Cntificate  of  Fitness  for  the  Carriage  of 
Dangerous  Chemicals  in  Bulk"  and  the 
"International  Certificate  of  Fitness  for 
the  Carriage  of  Liquefied  Gases  in 
Bulk". 

Participation  of  a  vessel  in  the  ACP  is 
contingent  upon  several  items  in 
§  8.410.  One  requirement  is  that  the 
vessel  be  "classed"  by  a  recognized 
classification  society  that  is  authorized 
to  participate  in  the  ACP.  To  cleariy 
convey  the  Coast  Guard's  understanding 
of  what  it  means  for  a  vessel  to  be 
"classed,"  the  Coast  Guard  added  a 
definition  of  the  term  to  §  8.100. 

The  applicability  in  §  8.410  specified 
that  the  ACP  applies  to  all  U.S.  fbg 
vessels  that  meet  certain  requirements. 
However,  the  ACP  is  currentiy  open  to 
U.S.  flag  tank  vessels,  passenger  vessels, 
cargo  vessels,  miscellaneous  vessels, 
and  mobile  ofiishore  drilling  tmits 
(MODUs).  To  accurately  i^ect  these 
limitations,  §  8.410  will  refer  each 
vessel  type  to  the  appropriate 
subchapter  of  46  CFR  containing  the 
authorization  to  use  the  ACP  in  place  of 
other  requirements. 

46  CFR  subchapter  G.  § 69.27(b) 
requires  an  organization  to  be  a  full 
member  of  the  International  Association 
of  Classification  Societies  [lACS)  and 
incorporated  under  the  laws  of  the 
United  States,  a  Sute  of  the  United 
States,  or  the  District  of  Columbia  to  be 
eligible  for  del^ated  tonnage 
measurement  authority.  There  is  no 
statutory  requirement  for  these  criteria 
and  they  are  inconsistent  with  the  intent 
of  the  ACP  rulemaking,  which  is  to 
allow  classification  societies,  regardless 
of  home  country,  meeting  the  standards 
in  part  8,  to  be  recognized  and  delegated 
authority  to  perform  services  on  behalf 
of  the  Coast  Guard.  Therefore,  the  final 
nde  modifies  this  section  so  the  ACP 
can  function  as  intended. 

The  Coast  Guard  received  a  total  of  17 
letters  that  commented  on  the  ACP 
interim  nde.  All  letters  expressed 
support  for  the  program.  One  comment 
specifically  mentioned  the  reduced  cost 
and  increased  options  the  ACP  will  give 
the  maritime  industry.  Some  letters 
contained  suggestions  for  improvement 
in  areas  that  may  need  adjustment.  The 
following  discussion  addresses  these 
comments. 

Ten  comments  addressed  issues 
relating  to  reciprocity.  One  comment 
noted  that  not  all  classification  societies 
can  "certify"  in  their  own  home 
country.  These  comments  recommended 
modification  of  acceptance  to  include 
recognition  when  authorization  to  ABS 
is  equal  to  that  allowed  by  the  country 
of  origin.  The  Coast  Guard  will  delegate 


67528  Federal  Register  /  Vol.  62.  No.  247  /  Wednesday.  December  24.  1997  /  Rules  and  Regulationa 


the  authority  to  issue  listed  certificates 
when  all  of  the  conditions  for 
reciprocity,  recognition,  and 
authorization  are  met.  This  approach  Is 
consistent  with  the  language  in  the 
Coast  Guard  Authorization  Act  of  1096 
(Pub.  L.  14t>-324),  and  will  result  In  the 
most  efficient  delegation  program.  To 
allow  the  appropriate  flexibility  needed 
for  successful  application  of  the  ACP 
program,  the  Coast  Guard  will  modify 
§  8.120(a).  The  Coast  Guard  will  grant 
authorization  to  a  foreign  classification 
society  to  issue  international  certificates 
on  a  "case-by-case"  basis.  Some  of  the 
factors  that  the  Coast  Guard  may 
consider  in  granting  authorization  are: 

•  Whether  the  foreign  classification 
society  has  a  satisfactory  port  state 
control  history; 

•  Whether  the  foreign  classification 
society  has  met  the  criteria  contained  in 
46  CFR  8.230; 

•  Whether  the  foreign  classification 
society  developed  a  U.S.  supplement  to 
its  class  rules  ror  use  in  the  ACP  that  is 
in  accordance  with  46  CFR  8.430.  as 
appropriate;  and  whether  the  home 
government  of  the  foreign  classification 
society  has  provided,  or  will 
simultaneously  provide,  ABS  sufficient 
access  to  inspect,  certify  and  provide 
related  services  to  vessels  documented 
in  that  country. 

One  of  the  comments  suggested  that 
the  Coast  Guard  establish  an  annual 
review  of  reciprocity  provisions.  An 
annual  review  of  reciprocity  is 
unnecessary.  In  the  event  that  the 
American  Bureau  of  Shipping 
undergoes  any  changes  in  their  foreign 
government  authorizations,  it  is 
reasonable  to  expect  that  the  Coast 
Guard  will  be  notified  by  the  American 
Bureau  of  Shipping  of  any  such 
changes,  at  which  time  the  Coast  Guard 
will  review  the  applicable  reciprocity 
provisions  for  appropriate  resolution. 

Two  comments  recommended  the 
removal  of  the  2-year  trial  period  prior 
to  being  eligible  to  participate  in  the 
ACP  as  required  in  S  8.420.  The  Coast 
Guard  does  not  agree.  The  ACP  is  a  very 
comprehensive  program  that  covers 
issues  not  addressed  by  international 
convention  requirements,  in  the  ACP. 
participating  vessels  have  limited 
involvement  with  the  Coast  Guard  and 
the  Certificate  of  Inspection  (COI)  is 
based  largely  on  classification  society 
reports.  The  Coast  Guard  has  limited 
experience  with  foreign  classification 
societies.  Therefore,  it  is  prudent  to 
■Mintain  this  2-year  trial  period  in  order 
to  gain  experience  with  foreign 
classification  societies,  their  rules, 
surveyors,  and  procedures. 
Additionally,  the  2-year  period  will 
allow  the  Coast  Guard  to  assess  the 


capability  and  performance  of  the 
classification  society  to  ensure  they  are 
adequate  to  perform  the  extensive 
delegations  granted  under  the  ACP.  The 
Coast  Guard  is  making  no  change  to  this 
requirement. 

One  comment  requested  that  the 
Safiety  Certificate  for  High  Speed  Craft 
be  added  to  the  functions  that  may  be 
delegated  in  §  8.320.  The  Coast  Guard 
does  not  agree.  The  High  Speed  Craft 
Code  is  new  and  has  had  very  limited 
application  in  the  U.S.  Until  further 
experience  and  &mlllarity  are  gained 
with  the  High  Speed  Craft  Code  for  U.S. 
flag  vessels,  the  Coast  Guard  does  not 
plan  to  delegate  this  function. 

One  comment  suggested  adding  the 
SOLAS  Passenger  Vessel  Safety 
Certificate  to  those  listed  in  §  8.320. 
Passenger  vessels  may  qualify  for 
participation  in  the  ACP.  However,  the 
Coast  Guard  intends  to  maintain  first 
hand  involvement  in  the  issuance  of 
this  certificate  due  to  the  degree  of  risk 
involved.  The  Coast  Guard  will  retain 
authority  for  issuance  of  the  SOLj\S 
Passenger  Vessel  Safety  Certificate. 

One  comment  was  Crom  the  United 
States  Environmental  Protection  Agency 
(EPA).  The  EPA  expressed  concern 
about  authorizing  a  classification 
society  to  issue  the  International  Air 
Pollution  Prevention  (lAPP)  and  the 
Engine  International  Air  Pollution 
Prevention  (EIAPP)  certificates  under 
N4ARPOL  Annex  VI.  Section  8.320  does 
not  permit  delegation  of  these 
certificates  to  a  classification  society.  No 
change  is  made  in  response  to  this 
comment. 

One  comment  addressed  the 
definition  of  the  term  "gross  tons"  in 
$  8.100.  The  comment  stated  that  the 
terms  "method  used  by  flag  state 
administration"  are  confusing  and 
unnecessary  since  subpart  A  is  limited 
to  U.S.  flag  vessels.  The  Coast  Guard 
does  not  concur.  This  terminology  is 
neceeeary  because  classed  tonnage  is  an 
element  of  the  minimum  standards  for 
a  recognized  classification  society  in 
S  8.230.  The  Coast  Guard  intends  to 
allow  class  societies  to  count  all  vessel 
tonnage  they  class,  regsrdless  of  the  flag 
administration.  Because  not  all 
administrations  apply  the  International 
Convention  on  Toimage  Measurement  of 
Ships,  1969,  to  all  measured  vessels, 
this  clause  is  necessary. 

One  comment  questioned  the  use  of 
the  American  National  Standards 
Institute  (ANSI)  standard  ANSl/ASQC 
Q9001  in  place  of  the  international 
standard  ISO  9001.  The  Coast  Guard 

r»  that  the  international  standard  is 
acceptable.  As  stated  in  the  rule,  a 
classification  society  may  meet  the 
lequlremenU  of  the  ANSI/ASQC  Q9001 


or  an  equivalent  quality  standard. 
Therefore,  the  Coast  Guard  makes  no 
change  in  response  to  this  comment. 

Five  comments  recommended 
changes  to  the  applicability  of  the  ACP. 
These  comments  noted  that  the  ACP 
should  not  be  restricted  only  to  vessels 
engaged  on  international  voyages  but 
should  be  open  to  all  vessels  that  meet 
international  requirements  regardless  of 
their  ports  of  call.  The  term 
international  voyages  was  used  in 
$  8.410  to  ensure  that  vessels  in  the  ACP 
carried  all  applicable  international 
certificates  and  was  not  intended  to 
restrict  ACP  to  only  those  vessels  that 
engage  on  international  voyages.  The 
Coast  Guard  will  modify  the  wording  of 
§B.410(b).  Instead  of  the  phrase 
"engaged  in  international  voyages",  the 
Coast  Guard  will  use  the  term  ' 
"certificated  for  international  voyages". 
This  clearly  expresses  the  intent  that  a 
vessel  participating  in  the  ACP  will 
have  a  valid  set  of  all  certificates 
necessary  to  engage  in  an  international 

voyage. 

The  ACP  is  solidly  based  on  the  safety 
system  comprised  of  the  following 
elements:  Compliance  with  all  relevant 
international  requirements, 
classification  society  rules,  and  the 
relevant  U.S.  supplement.  This  safety 
system  is  being  accepted  in  the  ACP  as 
an  equivalent  to  the  system  embodied  in 
Tide  46  of  the  CFR.  Thus.  U.S.  flagged 
vessels  that  do  not  carry  valid  and 
appropriate  certificates  necessary  to 
engage  in  international  voyages, 
regardless  of  class,  are  not  eligible  to 
participate  in  the  ACP. 

Two  conmients  related  to  the  use  of 
exclusive  surveyors  for  all  work  done  on 
behalf  of  the  Coast  Guard.  One  comment 
requested  the  use  of  exclusive  surveyors 
for  all  ACP  work.  With  the  exception  of 
tomiage  measurement,  the  Coast  Guard 
agrees  and  notes  that  this  is  already 
required  under  §8.130(a)(25). 
Restricting  tonnage  measurement  to 
exclusive  surveyors  is  contrary  to 
current  practice  and  would  reduce 
flexibility  and  probably  result  in  higher 
cost  to  the  public.  Section  8.130(a)(25) 
has  been  modified  to  allow  the  use  of 
part-time  employees  or  iiHlependent 
contractors  to  provide  tonnage 
measurement  services. 

The  other  comment  requested  the  use 
of  one  classification  society's  exclusive 
surveyors  by  other  classification 
societies  if  the  two  societies  involved 
have  a  bilateral  agreement.  The  Coast 
Guard  does  not  agree.  When  authorizing 
a  classification  society  to  do  work 
related  to  the  ACP.  the  Coast  Guard 
accepts  a  classification  society's  rules, 
survey  procedures  snd  processes  as  an 
acceptahle  alternative  to  federal 
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regulations.  A  classification  society's 
own  exclusive  surveyors  are  in  the  best 
position  to  accurately  enforce  these 
items.  Given  the  scope  of  delegation  and 
the  minimal  Coast  Guard  presence  on 
ACP  vessels,  the  Coast  Gutird  makes  no 
change  in  response  to  this  comment 
However,  based  on  these  comments,  the 
Coast  Guard  has  added  a  definition  of 
"excliisive  surveyor"  to  $  8.100  for 
clarification. 

One  coDunent  recommended  a 
specific  classification  society  not  be 
allowed  to  participate  in  the  ACP.  The 
Coast  Guard  appreciates  the  intent  of 
the  Individual  to  improve  the  program. 
All  applications  for  recognition  and 
authorization  are  carefidly  reviewed  in 
accordance  writh  part  8.  Any 
classification  society  meeting  these 
requirements  may  enter  the  program. 
The  Coast  Guard  has  made  no  change  in 
response  to  this  comment 

One  comment  reconunended  that 
authority  to  issue  certificates  be  revoked 
if  reciprocity  conditions  were  no  longer 
being  satisfied.  Reciprocity  is  required 
by  U.S.  law  in  the  Coast  Guard 
Authorization  Act  of  1996  (Pub.  L.  104- 
324, 110  Stat  3901).  The  Coast  Guard 
agrees  and  has  modified  §§  8.330  and 
8.450  accordingly. 

One  comment  contained 
recommendations  on  doctunent 
availability.  It  requested  all  documents 
to  be  maintained  in  a  public  docket.  The 
Coast  Guard  disagrees.  Some 
information  submitted  during  the 
application  for  recognition  of  a 
claissification  society  is  clearly 
proprietary  and  therefore  inappropriate 
for  release.  Information  regarding 
recognition  and  authorization  status 
will  be  available  in  tu:cordance  with  the 
Freedom  of  Information  Act.  The  Coast 
Guard  is  making  no  change  in  response 
to  this  comment 

One  comment  on  §  8.320(aM7)    . 
recommended  the  removal  of  the  term 
"SOLAS"  from  the  "SOLAS  Mobile 
Offshore  Drilling  Unit  Safiety 
Certificate."  The  Coast  Guard  agrees  and 
will  correct  this  certificate  tide  to 
"International  Maritime  Organization 
(IMO)  Mobile  Ofishore  Orilling  Unit 
Safety  Certificate." 

One  comment  stated  that  load  line 
and  tonnage  admeasurement  should  be 
harmonized  to  require  reciprocity  with 
the  delegations  under  ACP.  The  Coast 
Guard  does  not  agree.  Delegation  of 
these  functions  is  permitted  under  48 
U.S.C.  5107  and  46  U.S.C.  14103, 
respectively,  and  reciprocity  is  not  an 
element  of  the  conditions  of  delegation. 
The  Coast  Guard  is  making  no  change  in 
response  to  this  comment 

One  comment  stated  that  a  recognized 
classification  society  should  have  the 


right  to  refuse  to  conduct  services.  The 
Coast  Guard  agrees.  Howevm.  the 
interim  rule  does  not  restrict  the 
classification  society  actions  in  this 
regard.  In  consideration  of  this 
comment,  the  Coast  Guard  modified  the 
text  in  §8.130(a)(10)  to  recognize  that  a 
classification  society  may  have  occasion 
to  refuse  to  attend  a  vessel  for  which  it 
has  performed  a  delegated  function  on 
behalf  of  the  Coast  Guard,  when 
reouested  by  the  Coast  Guard. 

One  comment  requested  that 
dociunents  be  "in  a  lnngiiny>  which  is 
mutually  acceptable  to  both  parties." 
The  Coast  Guard  does  not  agree.  The 
Coast  Guard  requires  documents  related 
to  delegated  fonctions  to  be  in  English. 
There  is  no  change  to  §  8.130(a)(18)  or 
§  8.230(a)(7)  and  (8)  in  response  to  this 
comment 

One  comment  suggests  that  the  Coast 
Guard  accept  oversight  monitoring  by 
other  administrations.  The  Coast  Guard 
agrees  that  oversight  and  monitoring 
activities  conducted  by  other 
administrations  may  be  useful  to  the 
delegated  functions  of  the  ACP.  The 
Coast  Guard  does  not  agree  that  any 
added  text  to  S  8.130(a)(22)  is 
warranted.  The  intent  of  this  agreement 
condition  is  to  ensure  that  an  authorized 
classification  society  will  allow  the 
Coast  Guard  the  necessary  access  to 
perform  its  own  oversight  activities. 
This  agreement  condition  does  not 
prohibit  other  means  of  attaining 
information  as  part  of  the  Coast  Guard's 
oversight  activities. 

One  comment  stated  that  reciprocity 
was  intended  to  solidify  ABS  market 
shares  and  not  to  advance  marine  safety. 
The  Coast  Guard  disagrees.  Reciprocity 
is  included  becaiue  it  is  required  under 
the  Coast  Guard  Authorization  Act  of 
1996  (Pub.  L.  104-324).  This  provision 
may  increase  the  choices  available  to 
the  marine  industry  and  result  in  lower 
costs.  The  Coast  Guard  m^fk^ty  no  change 
in  response  to  this  comment 

One  comment  requested  amendment 
to  §  8.410(b)  to  further  expand  ACP 
applicability  to  foreign  flag  MODUs 
required  to  obtain  a  letter  of  compliance 
imder  33  CFR  subchapter  N.  The  Coast 
Guard  does  not  agree.  The  ACP  is 
available  for  U.S.  flag  vessels  as  an 
alternative  to  compliance  with  U.S. 
regulations.  The  Coast  Guard  reiterates 
that  the  safety  system  of  class  rules, 
international  conventions,  and  the 
supplement  to  class  rules  is  considered 
as  an  alternative  to  U.S.  regulations. 
Foreign  flag  vessels  are  not  subject  to 
U.S.  vessel  standards  and  therefore,  are 
not  considered  in  this  program.  There  is 
no  change  in  response  to  this  comment. 

One  comment  welcomed  the  ACP 
because  COIs  can  be  issued  by  foreign 


class  societies.  The  Coast  Guard  agrees 
that  the  ACP  allows  foreign 
classification  societies  to  apply  for 
recognition  and  authorization  to 
perform  delmated  functions  under  part 
8.  However,  ue  Coast  Guard  retains  the 
authority  to  issue  COIs. 

One  comment  recommended  a  change 
in  the  term  "serviced"  in  §  8.230(aXl7). 
The  Coast  Guard  agrees  and  has 
clarified  the  language.  The  chai^  «vfll 
ensure  that  vessels  on  which  a  delegated 
function  has  been  performed  comply 
with  all  statutory  requirements  related 
to  the  delegation  functions. 

Three  comments  encouraged  user  fee 
reduction.  The  Coast  Guard  agrees  that 
participation  in  ACP  may  result  in 
lower  fees.  However,  the  purpose  of  this 
rulemaking  is  not  to  make  changes  to 
user  fises.  There  ara  no  changes  made  to 
this  ride  in  response  to  this  conmimt 

Two  comments  concerned 
supplements.  One  pointed  out  the 
necessity  of  the  supplement  The  other 
encouraged  that  the  supplement  be 
simplified  and  used  to  lead  to 
harmonization  with  industry  standards. 
The  Coast  Guard  agrees  with  the  spirit 
of  these  comments.  In  general,  a 
supplement  for  the  ACP  contains  cites 
from  four  sources: 

•  Statutory  Requirements, 

•  SOLAS  Interpretations, 

•  Critical  safety  issues  where  the 
combination  of  classification  society 
rules  and  international  conventions  do 
not  provide  an  equivalent  level  of  safety 
to  the  CFR,  or 

•  Other  requirements  that  apply  to  all 
ships  (primarily  navigation  safety  and 
pollution  prevention). 

Because  all  classification  society  rules 
are  not  identical  in  scope,  the 
supplement  is  needed.  The  Coast  Guard 
is  actively  pursuing  harmonized 
international  Interpretations  to  SOLAS. 
Where  the  combination  of  classification 
society  rules  and  international 
conventions  do  not  provide  an 
equivalent  level  of  safisty,  the  Coast 
Guard  intends  to  puraue  these  items 
individually  with  the  classification 
society  or  through  amendment  of  the 
international  convention  as  appropriate. 
Ideally,  these  Coast  Guard  efforts  may 
result  in  an  equivalent  level  of  safety 
and  remove  the  need  for  additions  to 
classification  society  rules.  In  addition, 
the  Coast  Guard  has  pursued 
harmonization  with  industry  standards 
and  will  continue  to  seek  additional 
opportimities  to  do  so.  There  are  no 
changes  as  a  result  of  these  conunents. 

One  comment  encouraged  the  Coast 
Guard  to  accept  foreign  class  standards 
without  rigid  adherence  to  U.S. 
r^ulations.  The  Coast  Guard  agrees  that 
an  individual  regulation,  cons^ered  in 
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isolation,  may  not  always  be  the  best  or 
most  suitable  standard  for  a  particular 
vessel.  However,  the  Coast  Guard 
considers  the  Code  of  Federal 
Weglllartom  (CPU)  to  represent  a 
OMBprshensive  set  of  standards  for 
commercial  vessel  safety.  The  Coast 
Puard  has  wortied  extensively  with  the 
VA  aaritime  industry  in  the 
appUeation  of  standards  other  than 
those  spteifically  prescribed  in  the  CFR, 
and  has  allowed  use  of  equivalent 
standards  in  many  cases.  The  Coast 
Guanl  will  ensure  that  a  double 
■•irr^*"'  does  not  develop  between 
vessels  that  participate  in  ACP  and 
those  that  do  not.  ACP  standards  will 
remain  equivalent  in  scope  and  result  in 
no  reduction  in  safety.  There  is  no 
change  made  as  a  result  of  this 
comment. 

Two  comments  addressed  reporting 
requirements  for  port -state  control 
violations.  One  comment  recommended 
a  change  in  the  term  "ensure"  in  §  8. 230 
pai^aphs  (sKlB)  and  (a)(17)  The 
coflBnenl  contends  that  no  classification 
society  has  the  power  to  eosure 
compliance.  Compliance  is  dependent 
on  factors  outside  of  the  control  of  the 
classification  societies.  The  Coast  Guard 
■gfees  and  will  modify  the  text  to  mora 
accurately  reflect  this  condition. 

One  comment  recommended  that  Oil 
Spill  Recovery  Vessels  (OSRVs)  be 
included  in  ACP  with  appropriate 
modification  to  corresponding 
regulations  for  this  vessel  type.  The 
absence  of  specific  regulations  for 
OSRVs  precludes  their  inclusion  in  the 
ACP  at  this  time.  The  Coast  Guard  will 
consider  participation  of  OSRVs  after 
determining  what  regulations  apply  to 
them. 

One  comment  encouraged 
classification  society  fee  restraints  for 
vessels  participating  in  the  ACP.  While 
the  intent  of  this  rulemaking  is  to 
reduce  the  cost  associated  with  dual 
inspection,  the  Coast  Guard  will  not  be 
involved  with  the  estsblishment  of 
classificstion  society  fees  for  services 
related  to  the  ACP  program.  The  ACP  is 
a  voluntary  program  and  traditional 
Coast  Guard  inspection  remains 
available  to  U.S.  fiag  vessels  that  require 
Coast  Guard  certification. 

One  comment  expressed  concern 
about  the  ACP  being  used  to  bring  mote 
vaasels  under  ABS  class.  The  Coast 
Guard  dissgysss.  Initially,  the  ACP  was 
developed  with  ABS  based  on  the 
extensive  experience  that  the  Coast  ~ 
Coard  has  with  delegation  of 
CftMkaUoo  functions  to  ABS.  Until  the 
pataapi  of  the  Coast  Guard 
Authorisation  Act  of  1906  (Pub.  L.  104- 
324).  delegation  of  this  nature  was 

id  by  Isw  to  U.S.  classificstion 


societies.  The  ACP  is  now  available  to 
foreign  based  classificstion  societies  as 
well.  Thaie  is  no  change  made  as  a 
result  of  this  comment. 

One  comment  questioned  bow 
appeals  will  be  handled.  There  are  two 
dimrent  levels  of  appeals.  In  the  first 
level,  a  vessel  owner,  operator,  or 
builder  may  desire  to  appeal  the 
decision  of  an  ACP  authorized 
classification  society  or  the  Coast  Guard. 
This  procedure  is  defined  in  Coast 
Guard  policy  guidance  and  is  published 
as  Navigation  and  Vessel  Inspection 
Circular  (NVIC)  No.  2-95,  Change  1.  On 
another  level,  a  classification  society 
may  wish  to  appeal  the  decision  of  the 
Coast  Guard  with  respect  to  its 
spplication  for  recognidon.  There  was 
no  appeal  provision  in  the  Interim  Rule 
for  this  condition.  In  response  to  this 
conunent,  the  Coast  Guard  has  added  a 
provision  for  a  classification  society  to 
appeal  the  decision  of  the  Coast  Guafd 
in  §  8.420,  related  to  the  recognition 
application. 

One  comment  recommended  that  the 
criteria  for  recognition  be  modified  to  be 
performance  based.  The  conunent 
suggested  dropping  the  size  and  a(S 
criteria  and  the  use  of  the  term 
"adequate"  within  the  list.  The  Coast 
Guard  agrees  in  part.  Performance  is 
important.  However,  other  criteria 
required  by  the  rule  indicate 
characteristics  of  the  classification 
society  thst  the  Coast  Guard  determines 
to  be  necessary  to  assess  quality  prior  to 
recognition.  Considering  the  importance 
of  the  delegated  work,  no  change  is 
made  in  response  to  this  comment 

IncoqMM-atioB  by  Rehreace 

The  Director  of  the  Federal  Register 
has  spproved  the  material  in  $  8.110  for 
incorporation  by  reference  under  5 
U.S.C.  552  and  1  CFR  part  51.  Copies  of 
the  material  are  available  from  the 
sources  listed  in  that  section. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  sn  assessment  of  potential  costs 
snd  benefits  under  section  6(sM3)  of  thst 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportstion  (DOT) 
(44  FR  11040:  February  26. 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 


The  Coast  Guard  expects  this  rule  to 
provide  an  economic  benefit  to  the 
owners  and  operators  of  U.S.  flagged 
vessels.  Currently,  549  U.S.  vessels  may 
be  eligible  to  participate  in  this  optional 
ACP.  The  Coast  Guard  estimates  that 
while  a  vessel  owner  may  have  to  pay 
an  additional  SS.OOO  in  classification 
society  fees  for  functions  presenUy 
performed  by  the  Coast  Guard,  the 
savings  in  design,  construction  and 
operating  costs  will  recover  this  expense 
many  times  over  dtuing  the  lifetime  of 
the  vessel.  Moreover,  ships  built  and 
maintained  to  SOLAS.  MARPOL  73/78, 
recognized  classification  society  rules 
and  accepted  U.S.  supplement  are 
expected  to  experience  greater 
competitiveness  in  the  woridwide 
shipping  market. 

Additionally,  streamlining  the 
certification  process  will  reduce  time 
frames  for  Coast  Guard  involvement  in 
the  COI  process  fix>m  an  average  of  over 
50  hours  to  10  hours  or  less.  Because  the 
vessel  is  already  inspected  by  the 
classificstion  society,  this  program  will 
reduce  duplication  of  effort,  decrease 
vessel  "down  time"  and  permit  greater 
scheduling  flexibility.  Lower 
construction  and  operating  costs,  greater 
flexibility  for  the  vessel  in  the  global 
market  and  additional  availability  for 
vessel  hire  will  offset  the  costs  incurred 
through  the  alternate  plan  review  and 
inspection  process  utilizing  a 
recognized  classification  society.  The 
Coast  Guard  specifically  solicits 
comments  on  potential  costs,  savings 
and  benefits. 

The  Coast  Guard  expects  no  impact  to 
the  regulatory  assessment  as  s  result  of 
changes  to  this  rulemaking. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use.  601  et  seq).  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  signifirnnt  economic  impact  on  a 
subalantial  number  of  small  entities. 
"Small  entities"  Include  small 
businesses,  not-for-profit  organizations 
that  are  independenUy  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

This  rule  change  provides  an 
alternative  to  complying  «vith  existing 
regulstions.  The  Coast  Guard 
determined  this  rulemaking  will  have  a 
positive  economic  impact  if  the  owner 
chooses  to  participate  in  the  ACP. 
Because  of  the  cunent  stiuctiue  of  the 
industry,  it  is  not  expected  that  any 
small  businesses  will  be  affected  by  the 
rule.  However,  under  Section  601  of  the 
Regulatory  Flexibility  Act,  the  Coast 
Guard  has  provided  a  flexible  approach 
which  could  benefit  any  small 
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businesses  which  choose  to  enter  this 
industry.  This  rulemaking  will  have  no 
impact  on  vessel  owners  who  do  not 
choose  to  participate  in  this  program. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Assistance  for  &Ball  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  offers  to 
assist  small  entities  in  understanding 
the  rule  so  that  they  may  better  evaluate 
its  effects  on  them  and  participate  in  the 
rulemaking  process.  Assistance  with 
provisions  of  this  final  rule  can  be 
obtained  by  contacting  Commandant 
(G-MSE),  Office  of  Design  and 
Engineering  Standards,  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001,  telephone  202-267-2997. 

Collection  of  Information 

This  final  rule  provides  for  a 
collection  of  information  under  the 
Pap«work  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Vessel  inspection 
reports  are  needed  to  document  the 
compliance  of  a  vessel  with  recognized 
classification  society  rules,  the  accepted 
U.S.  supplement  to  rules,  and 
applicable  international  maritime  safety 
and  marine  environmental  conventions. 
Classification  societies  recognized  to 
participate  in  this  program  will  submit 
copies  of  reports  they  routinely  prepare 
to  the  Coast  Guard. 

As  required  by  5  U.S.C.  3507(d).  the 
Coast  Guard  submitted  a  copy  of  this 
rule  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review  of  the 
collection  of  information.  OMB  has 
approved  the  collection.  The  section 
numbers  are:  $§31.01-3,  71.15-5, 
91.15-5,  and  107.205,  and  the 
corresponding  approval  number  from 
OMB  is  OMB  Control  Number  2115- 
0626,  which  expires  on  June  30, 1999. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  ctirrenUy  valid  OMB  control 
number. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rtile  does  not 
have  sufficient  federalism  implications 
to  warrant  a  Federalism  Assessment 

The  authority  to  regulate  safety 
requirements  of  U.S.  vessels  is 
committed  to  the  Coast  Guard  by 
statute.  Furthermore,  since  these  vessels 


tend  to  move  from  port  to  port  in  the 
national  market  place,  these  safety 
reqiiirements  need  to  be  national  in 
scope  to  avoid  numerous,  unreasonable 
and  burdensome  variances.  Therefore, 
this  action  will  preempt  State  action 
addressing  the  same  matter. 

Federal  Preemption 

Historically,  the  Coast  Guard  has 
inspected  vessels  for  their  compliance 
with  Federal  regidations  that  address 
the  safety  of  a  vessel  and  protection  of 
the  marine  environment  These 
regulations  establish  design, 
construction,  equipment,  manning  and 
other  inspection  standards  that  are  part 
of  international  conventions  to  which 
the  U.S.  is  a  party  as  well  as  other 
inspection  standards  that  assure  the 
safety  of  a  vessel  participating  in  this 
alternative  inspection  program.  The 
certfficate  of  inspection  issued  to  a   ' 
vessel  by  the  Coast  Guard  as  a  result  of 
this  inspection  program  indicates  that 
the  vessel  is  safe  for  the  service  in 
which  it  is  engaged.  It  is  the  Coast 
Guard's  opinion  that  the  Supremacy 
Clatise  of  the  Constitution  would 
preempt  state  and  local  regulations  that 
seek  to  impose  different  or  higher 
standards  governing  the  inspection  of  a 
U.S.  vessel  as  established  in  these 
regulations. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  paragraph  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  is  excluded  based  on  its 
inspection  and  equipment  aspects.  A 
Cat^orical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 


Since  the  combination  of 
classification  society  rules,  applicable 
international  conventions  and  the  U.S. 
supplement  to  the  rules  have  been 
determined  to  provide  a  level  of  safety 
eqmvalent  to  current  Coast  Guard 
regulations,  the  Coast  Guard  expects 
that  this  rulemaking  will  have  no 
adverse  environmental  impact 

List  of  Subjects 

33  CFR  Part  151 

Administrative  practice  and 
procediue.  Oil  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

46  CFR  Pazt  1 

Administrative  practice  and 
procedure,  Organization  and  functions 


(Government  agencies),  Rep<Hting  and 
recordkeeping  requirements. 

46  CFR  Part  8 

Administrative  practice  and 
procedure.  Incorporation  by  reference. 
Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  31 

Marine  safety.  Reporting  and 
recordkeeping  requirements.  Tank 
vessels. 

46  CFR  Part  69 

Measurement  standards.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  71 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Put  91 

Cargo  vessels.  Marine  safety. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  107 

Marine  safety.  Oil  and  gas 
exploration.  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CFR  Part  1S3 

Administrative  practice  and 
procedure,  Cargo  vessels,  Hazardous 
materials  transportation.  Marine  safety. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

46  CFR  Part  154 

Cargo  vessels.  Gases,  Hazardous 
materials  transportation.  Marine  safety. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  under  the  authority  of  46 
U.S.C.  3306,  the  Coast  Guard  amends  33 
CFR  part  151  and  46  CFR  parts  1,  8,  31, 
69.  71. 91 107. 153.  and  154  as  follows: 

PART  151— VESSELS  CAftRYING  OIL. 
NOXIOUS  UQUtD  SUBSTANCES. 
GARBAGE.  MUNIOPAL  OR 
COMMERCIAL  WASTE.  AND  BALLAST 
WATER 

1.  The  authority  citation  for  part  151 
continues  to  read  as  follows: 

AoOority:  33  U.S.C  1321(j)(lKc)  and 
1903(b);  E.0. 12777,  3  CFR.  1991  Comp.  P. 
351;  49  CFR  1.46. 

2.  Revise  §  151.19(c)  to  read  as 
follows: 

§151.19    mtamalional  OH  PoNulion 
i(IOPP)( 
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(c)  An  lOPP  Certificate  is  iMued  by  a 
CXXTP.  OCMI.  or  a  clasaincatioa  aodely 
authorized  under  46  CFR  part  8.  after  a 
satisfactory  survey  in  accordance  with 
the  provisioas  of  §  15 1. 1 7. 


fl  161.37 

3.  In  $  151  37.  in  paragraphs  (a),  (b). 
and  (c),  remove  the  words  "Coast  Guard 
issues"  and  add.  in  its  place,  the  words 
"Coast  Guard  or  a  classification  society 
authorized  under  46  CFR  pail  8  iaMMS". 

PART  1— 0AQAN1ZAT10M.  QEMERAL 
COURSE  AND  METH008  OOVERNIHQ 
MARmC  SAFETY  FUNCTIONS 

4.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

AadMrtly;  5  U.S.C.  SS2;  14  U  S.C  833:  46 
U.S.C  7701: 4«  CFR  104S.  1.46:  §  1  01-35 
I  isauad  under  tb«  authority  of  44  U.S.C 


5.  Add  §  1.03-1 5(h)(4)  to  read  as 
follows: 

fl.0»-l5    OafwraL 

•  •  •  *  • 

(h)  •  •  * 

(4)  Commandant  (C-MSE)  for  appeals 
involving  the  recognition  of  a 
classification  society. 

•        •        •        *        • 

6.  Revise  part  8  to  read  as  follows: 

PART  8— VESSEL  INSPECTION 
ALTERNATIVES 


Sec 

8.100 
8.110 
8.120 
8.130 


Oefinitioiu. 

Incorporation  by  reference. 
Reciprocity. 
AgreeinenI  conditions. 

cut 


8.200    Purpose. 

8.210    Applicability. 

8. 220    Recognition  of  a  cJaaalAcation 

society. 
8.230    Minimum  atandards  for  a  recognixed 

classiflcalion  society. 
8.240    Application  for  recognition. 
8.250    Acceptance  of  standards  and 

functions  delegated  under  existing 

regulations. 
8.260    Revocation  of  classification  society 

recognition. 

Subpart  C    imamatlonal  CenvewMoe 
CertHlcala  IsauarKe 

8.300    Purpose. 

8.310    Applicability. 

8.320    Classification  society  authorizaUon  to 

issue  international  certificates. 
8.330    Termination  of  classification  society 

authority. 

Subpart  P—AWemale  Cowpllanoe  Program 

8.400    Purpose. 
8.410    Applicability. 


8.420    Gaaslflcation  socMy  authorization  to 

paftldpata  in  the  Ahanale  Complianoe 

Program 
8.430    U.S.  Supplement  to  dass  rules. 
8.440    Vessel  aaroltaneat  la  the  Alternate 

Compliance  Program. 
8.4S0    Termination  of  classification  society 

authority. 
Aaikariay:  46  U.S.C  3306: 46  U.S.C  3316. 
as  aoMadad  by  Sec  607.  Pub  L.  104-324. 
1 10  SM.  tmn.  46  U.S.C  3703:  40  CFR  1.45. 
1.46. 


Subpart 


18.106 

Authorized  Classification  Society 
means  a  recogniaad  classification 
society  that  has  baaa  dalapted  the 
authority  to  conduct  certain  functions 
and  certificatioas  on  behalf  of  the  Coast 
Guard. 

Class  Rules  mmaM  the  standards 
developed  and  puMMMd  k^  a 
classification  society  regarding  the 
design,  construction  and  certification  of 
commercial  vessels. 

Oassed  maanf  that  a  vessel  meets  the 
classificadon  society  requirements  that 
embody  the  technical  rules,  regulations, 
standards,  guidelines  and  associated 
surveys  and  inspections  covering  the 
design,  construction  and  through-life 
compliance  of  a  ship's  structure  and 
aaaential  engineering  and  electrical 
systems. 

Commandant  means  the  Commandant 
of  the  Coast  Guard. 

Delected  Function  pieens  a  function 
related  to  Coast  Guard  commercial 
inspection  which  has  been 
to  a  classification  society, 
functions  may  include 
issuance  of  international  convention 
certificates  and  participation  in  the 
Alternate  Compliance  Program  under 
this  part. 

Delegated  Function  Related  to 
General  Vessel  Safety  Assessment 
means  issuance  of  the  SOLAS  Cargo 
Ship  Safety  Construciion  Certificate  or 
issuance  of  the  SOLAS  Cargo  Ship 
Safety  Equipment  Certificate. 

Exclusive  Surveyor  means  a  person 
who  is  employed  solely  by  a 
classification  society  and  is  authorized 
to  conduct  vessel  surveys.  Independent 
surveyors,  hired  on  a  case-by-case  basis, 
or  surveyors  of  another  classification 
society  are  not  considered  exclusive 
surveyors  for  the  performance  of 
delegated  functions  on  behalf  of  the 
Coast  Guard. 

Gross  Tons  means  vessel  tonnage 
measured  in  accordance  with  the 
International  Convention  on  Tonnage 
Measurement  of  Ships,  1969.  Vessels 
not  measured  by  this  convention  must 
be  measured  in  accordance  with  the 


method  utilized  by  the  fiag  state 
administration  of  that  vessel. 

MARPOL  73/78  means  the  Protocol  of 
1978  relating  to  the  International 
Convention  for  the  Prevention  of 
Pollution  from  Ships.  1973.  and 
includes  the  Convention  which  means 
the  International  Conventicm  for  the 
Prevention  of  Pollution  from  Ships, 

1973,  including  Protocols  I  and  II  and 
Annexes  I.  U.  and  V  thereto,  including 
any  modification  or  amendments  to  the 
Convention,  Protocols  or  Annexes 
which  have  entered  into  force  for  the 
United  States. 

Officer  in  Charge,  Marine  Inspection 
(OCMI)  means  any  person  from  the 
civilian  or  military  branch  of  the  Coast 
Guard  designated  as  such  by  the 
Commandant  and  who,  under  the 
superintendence  and  direction  of  a 
Coast  Guard  District  Commander,  is  in 
charge  of  an  inspection  zone  for  the 
performance  of  duties  with  respect  to 
the  inspection,  enforcement,  and 
administration  of  46  U.S.C,  Revised 
Statutes,  and  acts  amendatory  thereof  or 
supplemental  thereto,  and  rules  and 
regulations  thereunder. 

Recognized  Classification  Society 
means  the  American  Bureau  of  Shipping 
or  other  classification  society 
recognized  by  the  Commandant  under 
this  part. 

SOLAS  means  International 
Convention  for  the  Safety  of  Life  at  Sea, 

1974,  as  amended. 

§8.110    Incorporallon  tiy  fatsranca. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  subchapter  with  the 
approval  of  the  Director  of  the  Federal 
RfBgister  under  5  U.S.C.  S52(a)  and  1 
CFR  Part  51.  To  enforce  any  edition 
other  than  that  specified  in  paragraph 
(b)  of  this  section,  the  Coast  Guard  must 
publish  notice  of  the  change  in  the 
Federal  Register  and  the  material  must 
be  available  to  the  public.  All  material 
is  available  for  inspection  at  the  Office 
of  the  Federal  Register,  880  North 
Capitol  St.,  NW.,  Suite  700.  Washington, 
DC  and  at  the  U.S.  Coast  Guard,  Office 
of  Design  and  Engineering  Standards, 
2100  Second  St.,  SW.,  Washington.  DC 
20593-0001,  and  is  available  from  the 
sources  listed  in  paragraph  (b). 

(b)  The  material  incorporated  by 
reference  in  this  subchapter  and  the 
sections  affected  are  as  follows: 

American  Bureau  of  Shipping 
(ABS)— Two  World  Trade  Center,  106th 
Floor,  New  York,  NY  10048. 
Rules  for  Building  and  Qassing  Steel 

Vessels.  1996— 31.01-3(b).  71.15-5(b), 

91.15-5(b) 
U.S.  Supplement  to  ABS  Rules  for  Steel 

Vessels  for  Vessels  on  International 
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Voyages,  21  October  1996 — 31.01- 
3(b),  71.15-5(b).  91.15-5(b) 
American  National  Standards 

Institute  (ANSI)— 11  West  42nd  St,  New 

York.  NY  10036. 

ANSI/ASQC  09001-1994.  Quality 
Systems — ^Model  for  Quality 
AiMurance  in  Design.  Development, 
Production,  Installation,  and 
Servicing.  1994 — 8.230 

f&120    naclprocHy. 

(a)  The  Commandant  may  delegate 
authority  to  a  classification  society  that 
has  its  headquarters  in  a  country  other 
than  the  United  States  only  to  the  extent 
that  the  flag  state  administration  of  that 
country  delegates  authority  and 
provides  access  to  the  American  Biueau 
of  Shipping  to  inspect,  certify  and 
provide  related  services  to  vessels 
flagged  by  that  country.  The 
Commandant  will  determine  reciprocity 
on  a  "case-by-case"  basis. 

(b)  In  order  to  demonstrate  that  the 
conditions  described  in  paragraph  (a)  of 
this  section  are  satisfied,  a  classification 
society  must  provide  to  the  Coast  Guard 
an  affidavit,  from  the  government  of  the 
country  that  the  classification  society  is 
headquartered  in.  listing  the  authorities 
delegated  by  the  flag  state 
administration  of  that  country  to  the 
American  Bureau  of  Shipping,  and 
indicating  any  conditions  related  to  the 
delmated  authority. 

(cjThe  Commandant  will  not 
consider  an  application  for 
authorization  to  perform  a  delegated 
function  submitted  under  this  part  until 
the  conditiozu  described  in  paragraph 
(a)  of  this  section  are  satisfied.  Where 
simultaneous  authorization  by  a  foreign 
government  for  ABS  is  involved,  this 
reauirement  may  be  waived. 

id)  1^  Commandant  will  not 
evaluate  a  classification  society  for 
recognition  until  the  conditions 
described  in  paragraph  (a)  of  this 
section  are  satisfied  for  at  least  one  of 
the  authorized  delegations  being  sought 
Where  simultaneous  recognition  by  a 
foreign  government  for  ABS  is  involved, 
this  rrauirement  may  be  waived. 

(e)  Tne  Commandant  may  make  a 
delegation  regarding  load  lines  under  46 
U.S.C.  5107  or  measurement  of  vessels 
under  46  U.S.C.  14103  without  regard  to 
the  conditions  described  in  paragraph 
(a)  of  this  section. 

18.130   Agraamant  condltlona. 

(a)  Delegated  functions  performed  by, 
and  statutory  certificates  issued  by.  an 
authorized  classification  society  will  be 
accepted  as  functions  performed  by.  or 
certificates  issued  by.  the  Coast  Giiaid, 
provided  that  the  claasification  society 
tn«intiiin»  compliance  with  all 


provisions  of  its  agreement  with  the 
Commandant  Any  agreement  between 
the  Commandant  and  a  recognized 
classification  society  authorizing  the 
performance  of  delegated  functions  will 
be  written  and  %vill  require  the 
classification  society  to  comply  with 
each  of  the  following: 

(1)  Issue  any  certificates  related  to  a 
delegated  function  in  the  English 
language. 

(2)  Maintain  a  corporate  office  in  the 
United  Stetes  that  has  adequate 
resources  and  staff  to  support  all 
delegated  functions  and  to  meinte^ 
required  associated  records. 

(3)  Maintain  all  records  in  the  United 
States  related  to  delegated  functions 
conducted  on  behalf  of  the  Coast  Guard. 

(4)  Make  available  to  appropriate 
Coast  Guard  representetives  vessel 
status  information  and  records, 
including  outstanding  vessel 
deficiencies  or  classification  society 
recommendations,  in  the  Kngli^»>^ 
language,  on  all  vessels  for  which  the 
classification  society  has  performed  any 
delegated  function  on  behalf  of  the 
Coast  Guard. 

(5)  Report  to  the  Commandant  (G- 
MOC)  the  names  and  official  numbers  of 
any  vessels  removed  from  class  fiir 
which  the  classification  society  has 
performed  any  delegated  function  on 
behalf  of  the  Coast  Guard  and  include 

a  description  of  the  reason  for  the 
removal. 

(6)  Report  to  the  Commandant  (G- 
MOC)  all  port  stete  detentions  on  all 
vessels  for  which  the  classification 
society  has  performed  any  delegated 
function  on  behalf  of  the  Coast  Guard 
when  aware  of  such  detmtion. 

(7)  Aimually  provide  the 
Commandant  (G-MOC)  with  its  register 
of  classed  vessels. 

(8)  Ensure  vessels  meet  all 
requirements  for  class  of  the  accepting 
classification  society  prior  to  accepting 
vessels  transfianed  from  ■m'ther 
classification  society. 

(9)  Suspend  class  for  vessels  that  are 
overdue  for  special  renewal  or  ennnil 
survey. 

(10)  Attoad  any  vessel  for  which  the 
classification  society  has  performed  any 
delisted  function  on  behalf  of  the 
Coast  Guard  at  the  request  of  the 
appropriate  Coast  Guard  officials. 
Mrithout  regard  to  the  vessel's  location — 
imless  prohibited  to  do  so  under  the 
laws  of  the  United  Stetes.  the  laws  of 
the  jurisdiction  in  which  the  vessel  is 
located,  the  classification  society's 
home  country  domestic  law,  or  where 
the  classification  society  considers  an 
unacc^table  hazard  to  Ufa  and/or 
property  exists. 


(11)  Honor  t^peal  decisions  made  by 
the  Commandant  (G-MSE)  or 
Commandant  (G-MOC)  on  issues 
related  to  delegated  functions. 

(12)  Apply  U.S.  flag  administration 
interpretetions.  when  they  exist,  to 
international  conventions  for  which  the 
classification  society  has  been  delegated 
authority  to  certificate  or  perform  other 
functions  on  behalf  of  the  Coast  Guard. 

(13)  Obtain  approval  from  the 
Commandant  (G-MOC)  prior  to  granting 
exemptions  from  the  requirements  of 
international  conventions,  class  rules, 
and  the  U.S.  supplement  to  class  rules. 

(14)  Make  available  to  the  Coast 
Guard  all  records,  in  the  English 
language,  related  to  equivalency 
determinations  or  approvals  made  in  the 
course  of  delegated  functions  conducted 
on  behalf  of  the  Coast  Guard. 

(15)  Report  to  the  Coast  Guard  all 
information  specified  in  the  agreement 
at  the  specified  frequency  and  to  the 
specified  Coast  Guard  office  or  official. 

(16)  Grant  the  Coast  Guard  access  to 
all  plans  and  documents,  including 
reports  on  surveys,  on  the  basis  of 
which  certificates  are  issued  or 
endorsed  by  the  classification  society. 

(17)  Identify  a  liaison  represenUtive 
to  the  Coast  Guard. 

(18)  Provide  regulations,  rules, 
instructions  and  report  forms  in  the 
English  language. 

fto)  Allow  the  Commandant  (G-M)  to 
participate  in  the  develt^ment  of  class 
rules. 

(20)  Inform  the  Commandant  {Q-tA)  of 
all  proposed  changes  to  class  rules. 

(21)  Provide  the  Commandant  (G-M) 
the  opportunity  to  comment  on  any 
proposed  changes  to  class  rules  and  to 
respond  to  the  classification  society's 
disposition  of  the  comments  made  by 
the  Coast  Guard. 

(22)  Furnish  information  and  required 
access  to  the  Coast  Guard  to  conduct 
oversight  of  the  classification  society's 
activities  related  to  delegated  functions 
conducted  on  behalf  of  the  Coast  Guard. 

(23)  Allow  the  Coast  Guard  to 
accompany  them  on  internal  and 
external  qualify  audits  and  provide 
written  results  of  such  audits  to 
appropriate  Coast  Guard 
representetives. 

(24)  Provide  the  Coast  Guard  accaM 
necessary  to  audit  the  authorized 
classification  sociefy  to  ensure  that  it 
continues  to  comply  with  the  mininMim 
standards  for  a  ract^nized  classification 
sociefy. 

(25)  Use  only  exclusive  sQrvayocs  of 
that  classification  sociefy  to  accomplish 
all  wori^  done  on  behalf  of,  or  undo'  any 
delegation  from,  the  Coast  Guard  For 
tonnage-related  measurement  service 
only,  however,  classification  societies 
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may  us«  part-time  •mployaes  or 
indapanaent  contracton  in  place  of 
exclusive  surveyors. 

(26)  Allow  its  surveyor*  to  participate 
in  training  with  the  Coast  Guard 
fiaarding  delegated  functions. 

id)  Amendments  to  an  agreement 
between  the  Coast  Guard  and  an 
authorised  classification  society  wrill 
become  etbctive  only  after  consultation 
and  written  agreement  between  parties. 

(c)  Agreements  may  be  terminated  by 
one  party  only  upon  written  notice  to 
the  other  party.  Termination  will  occur 
sixty  dajrs  after  written  notice  is  given. 

B— MaoognMon  «!  a 


This  subpart  establishes  criteria  and 
procedures  for  vessel  classification 
societiea  to  obtain  recognition,  from  the 
Coast  Guard.  This  recognition  is 
necessery  in  order  for  a  classification 
society  to  become  authorized  to  perform 
vaesel  inapection  and  certification 
functions  delegated  by  the  Coast  Guard 
aa  described  in  this  part. 


ftHO 

This  subpart  applies  to  all  vessel 
classification  societies  seeking 
recognition  by  the  Coast  Guard. 

efa 


(a)  A  classification  society  must  be 
recognised  by  the  Commandant  before  it 
may  receive  statutory  authority 
delegated  by  the  Coast  Guard. 

(bfln  order  to  become  recognized,  a 
claaaification  society  must  meet  the 
requirements  of  §  8.230. 

(c)  A  classification  society  found  to 
meet  the  criteria  for  recognition  will  be 
notified  in  wrriting  by  the  Commandant 

(d)  If  the  Coast  Guard  determines  that 
a  classification  society  does  not  meet 
the  criteria  for  recognition,  the  Coast 
Guard  will  provide  the  reason  for  this 
determination. 

(e)  A  classification  society  may 
reapply  for  recognition  upon  correction 
of  the  deficiencies  identified  by  the 
Coesi  Guard. 


(a)  In  order  to  receive  recognition  by 
the  Coest  Guard  a  claaaiflcatioo  socie^ 
must' 

(1)  Establish  that  It  has  ftmctloned  as 
an  international  classification  society 
for  at  least  30  yaers  with  its  own  class 
rules: 

(2)  Esublish  that  is  has  a  history  of 
apptopriate  corractlve  actions  in 
addreasing  veasal  casualties  and  cases  of 
aoDconfbnnity  with  class  rules: 


(3)  Establish  that  it  has  a  history  of 
appropriate  changes  to  class  rules  based 
on  their  spplication  and  the  overall 
performance  of  its  classed  fleet; 

(4)  Have  a  total  classed  tonnage  of  at 
least  10  million  gross  tons; 

(5)  Have  s  classed  fleet  of  at  leest 
1.500  ooean-going  vessels  over  100  gross 
tons; 

(6)  Have  a  total  classed  tonnage  of 
ocean-going  vessels  over  100  gross  tons 
totaling  no  less  than  8  million  groas 
tons; 

(7)  I>ublish  and  maintain  class  rules  in 
the  English  language  for  the  design, 
construction  and  certification  of  ships 
and  their  associated  essential 
engineering  systems; 

(8)  Maintain  written  survey 
procedures  in  the  English  Isngtiage; 

(9)  Have  adequate  resources, 
including  raaearch.  technical,  and 
managerial  staff,  to  ensure  appropriate 
updating  and  maintaining  of  class  rules 
and  procedures; 

(10)  Have  adequate  reaources  and 
geographical  coverage  to  carry  out  all 
plan  review  and  vessel  survey  activitiea 
associated  with  delegated  functions  as 
well  as  classification  society 
requirements; 

(11)  Employ  a  minimum  of  ISO 
exclusive  surveyors; 

(12)  Have  adequate  criteria  for  hiring 
and  qualifying  surveyors  and  technical 
staff; 

(13)  Have  an  adequate  program  for 
continued  training  of  survayocs  and 
technical  staff; 

(14)  Have  a  corporate  office  in  the 
United  Sutaa  that  provides  s 
continuous  management  and 
administrative  presence; 

(15)  Maintain  an  internal  quality 
system  based  on  ANSl/ASQC  Q9001  or 
an  equivalent  quality  standard; 

(16)  Determine  classed  vessels  comply 
with  class  rules,  during  appropriate 
surveys  and  inspection; 

(17)  Determine  that  attended  vessels 
comply  with  all  statutory  requirements 
ralataa  to  delegated  functions,  during 
appropriate  surveys  and  inspection; 

(18)  Monitor  all  activitiea  related  to 
delegated  functions  for  consistency  and 
required  end-results; 

(19)  Maintain  and  ensure  compliance 
with  a  Code  of  Ethica  that  recognizes  the 
inherent  responsibility  associated  with 
delegstion  of  suthority; 

(20)  Not  be  under  the  fiiumcial  control 
of  shipowners  or  shipbuilders,  or  of 
others  engaged  commercially  in  the 
manufacture,  equipping,  repair  or 
operation  of  ships; 

(21)  Not  be  financially  dependent  on 
a  single  commercial  enterpiiae  for  its 
revenue; 


(22)  Not  have  any  business  interest  in, 
or  share  of  ownership  of,  any  vessel  in 
its  classed  fleet;  and 

(23)  Not  be  involved  in  any  activities 
which  could  result  in  a  conflict  of 
interest 

(b)  Recognition  may  be  granted  alter 
it  is  established  that  the  classification 
society  has  an  acceptable  record  of 
vessel  detentions  attributed  to 
classification  society  performance  under 
the  Coest  Guard  Port  SUte  Control 
Program. 


[gT40    AppNcaHon leri 

(a)  A  classification  society  must  apply 
for  recognition  in  writing  to  the 
Commandant  (G-MSE). 

(b)  An  application  must  indicate 
wbich  specific  authority  the 
classification  society  seeks  to  have 
delesated. 

(c)  Upon  verification  from  the  Coast 
Guard  that  the  conditions  of  reciprocity 
have  been  met  in  accordance  with 

§  8. 1 20,  the  requesting  claaaification     - 
society  must  submit  documentation  to 
establish  that  it  meets  the  requirements 
off  8.230. 


I  under 


Map 


(a)  Classification  society  <:lass  rules 
will  only  be  eccepted  as  equivalent  to 
Coast  Guard  regulatory  standards  when 
that  classification  society  has  received 
authorization  to  conduct  a  related 
delegated  function. 

(bjA  recognized  classification  society 
may  not  conduct  any  delegated  function 
under  this  title  until  it  receives  a 
separate  written  authorization  from  the 
Commandant  to  conduct  that  specific 
function. 


I8.2W 


A  recognized  classification  society 
which  fails  to  maintain  the  minimum 
standards  established  in  this  part  will  be 
reevaluated  and  its  recognized  status 
revoked  if  warranted. 

SubpMt  C— Intamatioiwl  CoiiyiiUon 


This  subpart  establishes  options  for 
vessel  owners  and  operators  to  obtain 
required  international  convention 
certification  through  means  other  than 
thoae  prescribed  elsewhere  in  this 
chapter. 


f8.«10 

This  subpart  applies  to: 

(a)  Recognlzecl  classification  societies: 
and 

(b)  AU  U.S.  flag  veeseU  that  are 
certificated  for  international  voyagaa 


Federal  Regfatgr  /  Vol.  62,  No.  247  /  Wednesday,  DecanAer  24.  1997  /  Rulw  and  Ragul^ioos  67S35 


and  are  dasaed  by  a  recognized 
classification  society  that  is  authorized 
by  the  Coast  Guard  to  issue  the 
applic^le  international  certificate  as 
specified  in  this  subpart 

fiLaao 

lof 


(a)  The  Commandant  may  authorize  a 
ncogfuzed  classification  society  to  issue 
certain  international  convention 
certificates.  Authorization  will  be  based 
on  review  of: 

(1)  Applicable  class  rules;  and 

(2)  Applicable  claaaification  society 
I»ocedures. 

(b)  The  Coast  Guard  may  delegate 
issuance  of  the  foUowing  intonational 
convention  certificates  to  a  recognized 
classification  society: 

(1)  International  Load  Line  Certificate; 

(2)  International  Tonnage  Certificate 
(1969); 

(3)  SOLAS  Cargo  Ship  Safety 
Construction  Certificate; 

(4)  SOLAS  Cargo  Ship  Safety 
Equipment  Certificate; 

(5)  International  Certificate  of  Fitness 
for  the  Caiiiage  of  Dangerous  Chemicals 
in  Bulk; 

(6)  International  Certificate  of  Fitness 
for  tile  Caniage  of  Liquefied  Gases  in 
Bulk: 

(7)  International  Maritime 
Ckganisatian  (IMO)  Mobile  Ofiihoie 
Drilling  Unit  Safety  Certificete; 

(8)  MARPCNL  73/78  International  Oil 
Pollution  Prevention  Certificate;  and 

(9)  MARPCM.  73/78  International  Oil 
Pollution  Prevention  Certificate  for  the 
Carriage  of  Noxious  Liquid  Substancea 
in  Bulk. 

(c)  The  Coest  Guard  will  enter  hito  a 
written  agreement  with  a  recognized 
classification  society  authorized  to  issue 
international  convention  certificates. 
This  agreement  will  define  the  scope, 
terms,  conditions  and  requirements  of 
that  delegation.  Conditions  of  these 
agreements  are  presented  in  §  8.130. 

%  8.330   Terminalion  ol  daaaillcaaon 
aodety  auaiorNy. 

(a)  The  Coast  Guard  may  terminate  an 
authorization  agreement  with  a 
classification  society  i£ 

(1)  The  Commandant  revokes  the 
classification  society's  recognition,  as 
specified  in  §  8.260;  or 

(2)  The  classification  society  fails  to 
comply  with  the  conditions  of  the 
authorization  agreement  as  specified  in 
§8.130. 

(b)  In  the  event  that  a  flag 
administration  of  a  country  changes 
conditions  related  to  the  authority  that 
is  delegated  to  ABS,  the  Commandant 
may  modify  or  revoke  the  Coast  Guard's 
authorization  of  that  classification 


society  that  has  its  headquarters  in  that 
country. 

(c)  Certificates  issued  by  a 
classification  society  which  has  had  its 
authorization  terminated  will  remain 
valid  until  the  next  classification  society 
survey  associated  Mrith  that  certificate  is 
required  or  until  the  certificate  eiqiires. 
whichever  occurs  first 

Subpart  D—Atlamala  Compllanca 


fMoe 

This  subpart  establishes  an  alternative 
to  subpart  2.01  of  this  chapto'  for 
certification  of  United  States  vessels. 


fiL4tO 

This  subpart  applies  to: 

(a)  Reco^iizeddassification  societies; 
and 

(b)  U.S.  flag  vessels  that  are 
certificated  for  international  voyages 
and  are  classed  by  a  recognized 
classification  society  that  is  authwized 
by  the  Coast  Guard  to  participate  in  the 
/Jtemate  Compliance  Program  (ACP)  as 
specified  in  this  sulqpart  and  whose 
vessel  type  is  authcnized  to  pertidpate 
in  the  ACP  per  the  api^icabw 
subchapter  of  46  CFR  chapter  L 

fa.4M 

to 


(a)  The  Commandant  may  authraize  a 
recofnized  classification  society  to 
participate  in  the  ACP.  Authorization 
will  be  besed  on  a  satisfectory  review  of: 

(1)  Applicd>le  class  rides;  and 

(2)  Applicable  claaaification  society 
procedures. 

(b)  Authorizaticm  for  a  recognized 
classification  soci^  to  particdpate  in 
the  ACP  will  require  development  of  a 
U.S.  Supplement  to  the  society's  class 
rules  that  meets  the  requirements  of 

$  8.430  of  this  part,  wltich  must  be 
accepted  by  the  Coast  Guard. 

(cf  A  recognized  classification  society 
will  be  eligible  to  receive  authorization 
to  participate  in  the  ACP  only  after  it 
has  performed  a  delegated  fimction 
related  to  general  vessel  safety 
assessment,  as  defined  in  §  8.100.  for  a 
two-year  period. 

(d)  If,  after  this  two-year  period,  the 
Coast  Guard  finds  that  the  recognized 
classification  society  has  not 
demonstrated  the  necessary  satisfactory 
performance  or  lacks  adequate 
experience,  the  recognized  classification 
society  will  not  be  eligible  to  participate 
in  the  ACP.  The  Coast  Guard  will 
provide  the  reason  for  this 
determination  to  the  recognized 
classification  society.  A  classification 
society  may  appeal  the  decision  of  the 
Coast  Guard  concerning  recognition  to 


the  r.ninm«nrf«nt  in  writing  in 
accordance  with  46  CFR  1.03-lS(h)(4). 
(e)  The  Coest  Guard  will  enfer  iat»a 
written  agreement  with  a  recognized 
rlasaificntion  society  authacisad  to 
participate  in  the  KCP.  This  mieiaaaiil 
will  define  the  scope,  tetms,  conditions 
and  requironents  of  the  necessary 
delegation.  Conditions  of  this  ■gwMm^^tnt 
are  presented  in  §  8.130. 


fMSe    UAtiTiiliimUDc 

Prior  to  leoeiving  authoriaation  to 
participate  in  the  ACP,  a  racogniaed 
claaaification  society  must  pr^iere.  and 
receive  Commandant  (G-K&E)  approval 
of,  a  U.S.  Suppfement  to  the  raoopiiaed 
classification  sodetjr's  class  rules.  This 
supplement  must  include  all  ragulatiaiis 
^>plic^le  for  issuance  of  a  Certificate  of 
Inflection  (CX)Q  which  are  not.  in  the 
opinion  of  the  Commandant,  adequately 
established  by  either  the  daas  rules  of 
that  classification  society  or  ajyiicabie 
intematicmal  ragulatic 


|iL44a 


hi  aw 


(a)  In  place  of  compliance  with  odiar 
api^caUe  provisions  of  this  title,  the 
owner  (V  operator  of  a  vessel  suh^  to 
plan  review  and  inspectiao  under  this 
subchapter  far  initial  issuance  or 
renewal  of  a  OOI  may  submit  the  vessel 
far  classification,  plui  review  and 
inspection  by  a  recognized  classification 
society  authorized  fay  the  Coast  Guud  to 
determine  compliance  with  applicdile 
international  treaties  and  agieemanta, 
the  dassificaticm  society's  class  rules, 
and  the  U.S.  Supplement  prqiared  by 
the  dassificatian  sodety  uid  accepted 
by  the  Coast  Guard. 

(b)  A  vessel  owner  or  operator 
wishing  to  have  a  vessel  inspected 
under  paragraph  (a)  of  this  section  shall 
submit  an  ^plication  for  Inspection  of 
U.S.  Vessel  (CG-37S2)  to  the  cognizant 
OCMI,  and  indicate  on  the  form  that  the 
inspection  will  be  conducted  by  an 
authorized  classification  sodety  under 
UieACP. 

(c)  Based  on  reports  bom  an 
authorized  classification  society  that  a 
vessel  complies  with  applicable 
international  treaties  and  agreements, 
the  classification  sodety's  class  rules, 
and  the  U.S.  Supplement  prepared  by 
the  classification  sodety  and  accepted 
by  the  Coast  Guard,  the  cognizant  OCMI 
may  issue  a  certificate  of  inspection  to 
the  vessel.  If  the  OCMI  declines  to  issue 
a  certificate  of  inspection  even  though 
the  reports  made  by  the  authorized 
classification  society  indicate  that  the 
vessel  meets  applicable  standards,  the 
vessel  owner  or  operator  may  appeal  the 
OCMI  dedsion  as  provided  in  subpart 
1.03  of  this  chapter. 


•7S3tF«dvd 
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(d)  If  repofts  from  an  •uthoriaad 
cl— ■tflcatton  society  indicate  that  a 
veeael  does  not  comply  with  applicable 
international  treaties  and  agreements, 
the  claasification  aociety'a  class  rules, 
and  the  U.S.  Supplement  prepared  by 
the  classification  society  and  accepted 
by  the  Coast  Guard,  tlie  cognizant  CX3wU 
may  decline  to  issue  a  certificate  of 
inspection.  If  the  OCMI  declines  to  issue 
a  certificate  of  inspection,  the  vessel 
owner  or  operator  may: 

(1)  Correct  the  reported  deficiencies 
and  maice  arrangements  with  the 
classification  society  for  an  additional 
inspection; 

(2)  Requaat  Inspection  by  the  Coast 
Guard  under  otfaar  provisions  of  this 
subchapter;  or 

(3)  Appeal  via  the  authorized 
classification  society  to  the  Chief,  Office 
of  Compliance,  Commandant  (G-MOC), 
U.S.  Coast  Guard,  2100  Second  St.  SW., 
Washington,  DC  20593-0001. 

111460    TerailraMon  of 


(a)  The  Coast  Guard  may  terminate  an 
authorization  agreement  with  a 
classification  society  to  participate  in 
the  Alternate  Compliance  Pro-am  if: 

(1)  The  Commandant  revokes  the 
classification  society's  recognition,  as 
specified  in  §  8.260;  or 

(2)  The  classification  society  fails  to 
comply  with  the  conditions  of  the 
autluuization  agreement  as  specified  in 
$8,130. 

(b)  In  the  event  that  a  flag 
administration  of  a  country  changes 
conditions  related  to  the  authority  that 
is  delegated  to  ABS,  the  Commandant 
may  modify  or  revoke  the  Coast  Guard's 
authorization  of  that  classification 
society  that  has  its  headquarters  in  that 
country. 

(c)  Certificates  issued  by  a 
classification  society  which  has  had  its 
suthorization  to  participate  in  the 
Alternate  Compliance  Program 
terminated  will  be  subfect  to  the 
provisions  of  §  8. 3  30. 

(d)  Owners  or  operators  of  vessels 
enrolled  in  the  ACP  and  classed  by  a 
classification  society  that  has  its 
authority  to  participate  in  the  AC? 
terminated  must: 

(1)  Change  the  classification  society 
for  the  vessel  to  a  classification  society 
that  is  authorized  to  participate  in  the 
ACP;  or 

(2)  DisanroU  the  vessel  from  the  ACP. 

(e)  The  Coast  Guard  will  provide 
guidance  to  a  vessel  owner  affected  by 
the  revocation  of  a  classification 
society's  authority  to  participate  in  the 
ACP.  This  will  include  notification  of 
whan  the  action  required  under 
paragraph  (d)  of  this  section  must  be 
completed. 


PAirr  31— HMFECTION  AND 
CERTIFICATION 

7.  The  authority  citation  for  part  31 
continues  to  read  as  follows: 


r.  33  U.S.C  1321(J):  46  U.S.C 
3306:  46  U.S.C  3316,  fs  amended  by  Sac 
607,  Pub.  L  104-324. 110  Stat  3901;  46 
U.S.C  3703,  5115,  810S:  49  U.S.C  App. 
1804:  E.Q.  12234,  45  FR  58601,  3  CFR.  IMO 
Comp..  p.  277;  B.O.  11735,  38  FR  21243.  3 
CFR.  1971-1875  Comp.,  p.  793;  49  CFR  1.46. 

8.  Revise  §  31.01-3  to  read  as  follows: 


f31.»1-S 

(a)  In  place  of  compliance  with  other 
applicable  provisions  of  this  subchapter, 
the  owner  or  operator  of  a  vessel  subject 
to  plan  review  and  inspection  under 
this  subchapter  for  initial  issuance  or 
renewal  of  a  Certificate  of  Inspection 
may  comply  with  the  Alternate 
Compliance  Program  provisions  of  part 
8  of  this  chapter. 

(b)  For  the  purposes  of  tliis  section,  a 
list  of  suthorized  classification  societies 
is  svailable  from  Commandant  (G- 
MSE).  Approved  classification  society 
rules  and  supplements  are  contained  in 
46  CFR  S  8.110(b). 

PART  6»-MEASUREMENT  OF 
VESSELS 

9.  The  authority  citation  for  part  69 
continues  to  read  as  follows:  - 

46  U.S.C  2301. 14103;  49  CFR 


1.46. 

10.  Amend  $69.27  by  redesignating 
paragraphs  (bX3).  (bU4)  and  (b)(5)  as 
paragraphs  (b)(4).  (b)(5).  and  (b)(6). 
respectively  and  by  adding  a  new 
paragraph  (bX3)  to  read  as  follows: 

(Mi27    OaiaQalion  of  eulhortty  to 


(b)  •  •  • 

(3)  In  lieu  of  the  requirements  in 
paragraphs  (bMl)  and  (2)  of  this  section, 
is  a  recognized  classification  society 
under  the  requirements  of  46  CFR  part 
8. 


PART  71— MSPECnON  AND 
CERTIFICATION 

11.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aatbarity:  33  U.S.C  1321()):  46  U.S.C 
2113.  3306;  46  U.S.C  3316.  as  amended  by 
Sec.  607.  Pub.  L.  104-324. 110  Stat.  3901; 
E.O.  12234,  45  FR  58801,  3  CFR.  1980  Comp., 
p.  277;  E.O.  12777,  56  FR  54757,  3  CFR  1991 
CoaH>.,  p.  331;  49  CFR  1.46. 

12.  Revise  $  71.15-5  to  read  as 
follows: 


171.11-5 

(a)  In  place  of  compliance  with  other 
applicable  provisions  of  this  subchapter, 
the  owner  or  operator  of  a  vessel  sub)ect 
to  plan  review  and  inspection  under 
this  subchapter  for  initial  issuance  or 
renewal  of  a  Certifical;^  of  Inspection 
may  comply  with  the  Alternate 
Compliance  Program  provisions  of  part 
8  of  this  chapter. 

(b)  For  the  purposes  of  this  section,  a 
list  of  suthorized  classification  societies 
is  available  from  Commandant  (G- 
MSE).  Approved  classification  society 
rules  and  supplements  are  contained  in 
46CFR8.1100)). 

PART  91— INSPECTION  AND 

cerriFiCATiON 

13.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Aatkority:  33  U.S.C  1321(j);  46  U.S.C 
3306: 46  U.S.C  3316.  as  amended  by  Sec 
607,  Pub.  L.  104-324.  llOStaL  3901;  E.O. 
12234.  45  FR  58801,  9  CFR.  1980  Comp..  p. 
277;  E.O.  11735,  38  PR  21243.  3  CFR.  1971- 
1975  Comp..  p.  793;  49  CFR  1.46. 

14.  Revise  $91.15-5  to  read  as 
follo%ifs: 


f91.1«-S 

(a)  In  place  of  compliance  with  other 
applicable  provisions  of  this  subchapter, 
the  owner  or  operator  of  a  vessel  subject 
to  plan  review  and  inspection  under 
this  subchapter  for  initial  issuance  or 
renewal  of  a  Certificate  of  Inspection 
may  comply  with  the  Alternate 
Compliance  Program  provisions  of  part 
8  of  this  chapter. 

(b)  For  the  purposes  of  this  section,  a 
list  of  authorized  classification  societies 
is  available  from  Commandant  (G- 
MSE).  Approved  classification  society 
rules  and  supplements  are  contained  in 
46  CFR  8.110(b). 

PART  107— INSPECTION  AND 
CERTIFICATION 

15.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 


r-  43  U.S.C  1333;  46  U.S.C  3308; 
46  use  3316,  as  amended  by  Sec.  607.  Pub. 
L.  104-324,  110  Stat  3901;  46  U.S.C  5115;  49 
CFR  1.45, 1.46;  §  107.05  also  issued  under 
authority  of  44  U.S.C  3507. 

16.  Revise  $  107.205  to  read  as 
follows: 


f107Jt6 

(a)  In  place  of  compliance  wnth  other 
applicable  provisions  of  this  subchapter, 
the  owner  or  operator  of  a  vessel  subject 
to  plan  review  and  iiupection  under 
this  subchapter  for  initial  issuance  or 
renewral  of  a  Certificate  of  Inspection 
may  comply  with  the  Alternate 
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Compliance  Program  provisions  of  part 
8  of  this  chapter. 

(b)  For  the  purposes  of  this  section,  a 
list  of  authorized  classification  societies 
is  available  from  Commandant  (G-MSE). 
Approved  classification  society  rules 
and  supplements  are  contained  in  46 
CFR  8.110(b). 

PART  1S3-SHIPS  CARRYING  BULK 
LIQUID,  UQUEREO  QAS.  OR 
COMPRESSED  QAS  HAZARDOUS 
MATERIALS 

17.  The  authority  ciUtion  for  part  153 
continues  to  read  as  follows: 

Aathorily:  46  U.S.C  3703^49  CFR  1.46. 
Section  153.40  issued  under  49  U.S.C  5103. 
Sections  153.470  tluough  153.491, 153.110 
through  153.1132.  and  153.1600  through 
153.1608  also  issued  undv  33  US.C 
1903(b). 


18.  In  $  153.12,  revise  the 
introductory  paragraph  to  read  as 
follows: 


1153.12   MO 


for  UnMsd 


Either  a  classification  society 
authorized  under  46  CFR  part  8.  or  the 
Officer  in  Charge,  Marine  Inspection, 
issues  a  United  States  ship  an  IMO 
Certificate  endorsed  to  allow  the 
carriage  of  a  hazardous  material  or  NLS 
cargo  in  Table  1  of  this  part  if  the 
following  requirements  are  met: 

PART  154— SAFTEY  STANDARDS  FOR 
SELF-PROPELLED  VESSELS 
CARRYING  BULK  UQUEFIED  GASES 

19.  The  authmity  citation  for  part  154 
continues  to  read  as  follows: 


Aotfaority:  46  U.S.C  3703. 9101: 49  CFR 
1.46. 

20.  Revise  §  154.19(a)  introductory 
text  to  read  as  follows: 

S  154.19    U.&llag««aasl:MIOoaraflGale 
isauanca. 

(a)  Either  a  classification  society 
authorized  tmder  46  CFR  part  8,  or  the 
Coast  Guard  Officer  in  Charge,  Marine 
Inspection,  issues  an  IMO  Certificate  to 
a  U.S.  flag  vessel  when  requested  by  the 
owner  or  representative,  i^ 

Dated:  December  17, 1997. 
LCNorth. 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection.        ^ 
(FR  Doc.  97-33477  Filed  12-23-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

The  Iniemational  R— erch  and 
Studies  Program;  Annual  Raport 

agency:  Department  of  Education. 

ACnON:  Publication  of  the  1997  annual 
report. 


r:  Section  606  of  the  Higher 
Education  Act  of  1965  (HEA).  as 
amended,  authorizes  the  Secretary  of 
Education  to  provide  assistance  to 
conduct  research,  studies,  and  surveys. 
and  develop  specialized  instructional 
malOTials  that  further  the  purposes  of 
Part  A  of  Title  VI  of  (he  HEA. 

Purpoee 

Under  the  International  Research  and 
Studies  Program,  the  Secretary  of 
Education  awards  grants  and  contracts 
for — 

(a)  Studies  and  surveys  to  determine 
the  needs  for  increased  or  improved 
instruction  in  foreign  language,  area 
studies,  or  other  international  Helds, 
including  the  demand  for  foreign 
language,  area,  and  other  international 


specialists  in  government,  education, 
and  the  private  sector; 

(b)  Studies  and  surveys  to  assess  the 
use  of  graduates  of  programs  supported 
under  this  title  by  governmental, 
educational,  and  private  sector 
organizations  and  other  studies 
assessing  the  outcomes  and 
effectiveness  of  programs  so  supported; 

(c)  Comparative  studies  of  the 
effectiveness  of  strategies  to  provide 
international  capabilities  at  institutions 
of  higher  education: 

(d)  Research  on  more  effective 
methods  of  providing  instruction  and 
achieving  competency  in  foreign 
languages: 

(e)  The  development  and  publication 
of  speciali»d  materials  for  use  in 
foreign  language,  area  studies,  and  other 
international  fields,  or  for  training 
foreign  language,  area,  anokother 
international  specialists:  and 

(f)  The  application  of  performance 
tests  and  standards  across  all  areas  of 
foreign  language  instruction  and 
classroom  use. 


1997  Program  Activities 

In  Hscal  year  1997,  21  new  grants 
($1,822,1451  and  12  continuation  grants 
($962,523)  were  awarded  under  the 
International  Research  and  Studies 
Program.  All  of  these  grants  are  active 
currently  and  will  be  monitored  through 
progress  reports  submitted  by  grantees. 
Grantees  have  90  days  after  the 
expiration  of  the  grant  to  submit  the 
products  resulting  from  their  research  to 
the  Department  of  Education  for  review 
and  acceptance. 

Completed  Research 

The  first  grants  under  the  authority  of 
section  606,  previously  authorized 
under  section  605,  were  awarded  in 
fiscal  year  1981.  Most  of  the  research 
pro^s  funded  in  FY  1981  through  FY 
1993  have  been  completed  and  reported 
in  previous  annual  reports.  However,  a 
number  of  completed  research  projects 
resulting  from  grants  made  during  prior 
fiscal  years  have  been  received  during 
the  past  year.  A  listing  of  this  completed 
research  follows.  Grants  from  fiscal 
years  1994, 1995,  and  1996  are  still 
ongoing,  or  have  recently  expired. 


TiUe 


Aulttor/location 


Analysts  of  pre-  and  post-Program  Ptrtonnmncm  Data  lor  Participants  m 
itM  AmerKan  Council  of  Teachers  ol  Russian  (ACTR)  Semaatar  Pro- 
grams of  A(}vanc«d  Russian  Study  n  Moscow  and  Si.  Psisraburg. 

The  Foreign  Language  and  International  Sludtas  Program  of  TUs  VI  o( 
Vtm  Higher  Education  Act  Part  A.  Section  606:  An  Assessment  Study 

Leawtwo  SMtagies  in  Elementary  Schoots  Language  Immersion  Pro- 


Teactwig  Materials  Relating  to  the  Middta  East  tor  Middto  and  Second- 
ary Sdwol  Teachers. 
Leemer's  Oidionary  o(  Haitian  Creole „ 


A  nelerarKS  Grammar  of  Hausa 


Arabio— Language.  CuNure  and  Communication.  Intermediate 
and  Advanced  Levels. 
Teaching  aboU  ttie  Amancas:  Electronc  Curriculum  

Foreign  Language  Ragntrations  in  U.S.  Colegsa  and  UniveraMes  Fal 

t896. 
Foreign  Language  Enroiments  in  Public  Secondly  Schools  Fal  t994 

Teittook  Component  of  s  Russian  Language  Video  Course  Whtn  in 

The  China  Curriculum  Development  and  Dissemination  Prolaci  

implemenlaMon  and  Evaluation  of  an  Innovative  Japenese  Program  tor 
Elementary  School  (FLES). 

Competency  Based  Materials  for  the  Teaching  of  Reading  m  Irtdo- 


ACTR  and  Bryn  Mawr  CoSaga,  1776  Massachusetts  Avenue  NW. 
Washinguxi,  DC  20036.  Dm  Davidson. 

Georgetown  University,  Depertment  of  Linguistics,  371h  and  O  Streets 
NW  .  Washington,  DC  20057,  Richard  T  Thompson. 

Georgetown  University,  Language  Research  Protects,  2600  Virginia 
Avenue  NW.,  Washington.  DC  20037-1906.  Anna  UN  Chamot. 

Emory  Unr/er«ty.  Middto  East  nesearch.  Program.  203  Bowden  HaN, 
AHMa.  QA  3032Z  Kenneth  W.  Stein. 

Indtona  Umvarsity.  Balantine  Htf  604,  Bloommgion.  IN  47405.  Abert 


Indtona  UraversSy, 
CuMures. 


Institute  tor  the  Study  o«  Nigerian  Languages  and 
tal  215,  Bloomington,  IN  47406-6701.  Paul 

The  Unlvarsay  of  Mictiigan.  Departn>eni  of  Near  Eastern  Studies. 

3.074  Frieze  BUUng.  Ann  Artxx.  Ml  48109-1285,  Raji  Rammuny 
Univerally  of  New  Mexico,  Latvi  American  Institute.  801  Yale  NE.  Atou- 

querque,  NM  8713t-1016.  Roma  Areiano  and  Usa  Fak. 
Modem  Language  Association.  10  Astor  Place.  New  York.  NY  10003. 

Richard  Brod- 
American  Councii  on  ttm  Teaching  of  Foreign  Languages,  6  Executive 

Plaza.  Yonhars.  NY  10701,  Jamie  B  Draper  and  June  H.  Hicks. 
Stato  University  of  New  York  at  Albany.  Office  lor  Research  Adminis- 

traion  216.  Atoany.  NY  12222.  Sophia  Lut>ensfcy. 
The  American  Forum  tor  Global  Education,  120  Wal  Street  Suite 

2600.  New  Yorit.  NY  10005,  Hazel  Sara  Greent>erg. 
Camegw  lieloo  University,  Department  of  Modem  Languages,  Baker 

Hal  160.  Pttabugh.  PA  15213-3890.  Richard  Tucker  and  Richard 

Donato. 
University  of  Wisconsin,  Department  of  South  Asian  Studies,  Madison. 

Wl  53706.  Elan  Ratferty. 
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Title 


Devetopment  of  lnstructk>nal  Materials  at>out  Africa  for  Elementary  and 
Secondary  Sctwol  Levels  of  Educatton. 


Author/locatkxi 


University  of  Wisconsin,  African  Studies  Program,  205  tngraham  Haa, 
1155  Observatory  Drive,  Madison,  Wl  53706,  James  Delehanty. 


To  obtain  a  copy  of  a  completed 
study,  contact  the  author  at  the  given 
address. 

FURTHER  INFORMATION:  For  a  copy  of  this 
report  and  further  information  regarding 
the  International  Research  and  Studies 
Program,  write  to  Jose  L.  Martinez, 
Prc^ram  Officer,  International 
Education  and  Graduate  Programs 
Service,  United  States  Department  of 
Education,  600  Independence  Avenue, 
S.  W.,  Washington,  DC  20202-5247. 
Telephone  number:  (202)  401-9784. 

Individuals  who  use  a 
telecommunication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  or  the 


application  packages  referred  to  in  this 
notice  in  an  alternative  format  (e.g. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  by  contacting  the 
Department  as  listed  above.  Electronic 
Access  to  This  Document 

Anyone  may  view  this  docimient,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  of  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 


Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  boaid  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Annoimcements.  Bulletins, 
and  Press  Releases. 

Note:  The  official  version  of  a 
document  is  the  document  published  in 
the  Federal  Register. 

Program  Authority:  20  U.S.C 

Dated:  December  16, 1997. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(PR  Doc.  97-33598  Filed  12-23-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

National  Inatitifta  on  Disability  and 
RahatMltation  RMoarcli;  Maating 

AQCNCY:  Department  of  Education. 

ACTION:  Notice  of  Public  Meeting  and 
Request  for  Comments. 


r:  The  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  is  interested  in  gathering 
information  from  consumers,  families, 
service  providers,  advocacy 
organizations,  community  groups.  State 
agencies,  and  other  stakeholders  on 
existing  and  future  needs  for  assistive 
technology  services  and  devices, 
systemic  barriers  to  meeting  those 
needs,  and  successful  approaches  that 
have  been  used  to  remove  barriers  to  the 
acquisition  of  assistive  technology 
services  and  devices  for  individuals 
with  disabilities. 

NIDRR  invites  interested  parties  to 
submit  written  comments  or  present 
oral  comments  at  a  public  meeting  on 
current  assistive  technology  needs  and 
issues,  as  well  as  future  directions  for 
meeting  those  needs.  The  purpose  of  the 
meeting  is  to  help  formulate  futiue 
policy  related  to  assistive  technology  for 
persons  with  disabilities. 
DATE  AND  TIME:  The  public  meeting  is 
scheduled  to  be  held  on  Thursday. 
January  15,  1998  from  9:30  a.m.  to  4:00 
p.m. 

A00RE8SES:  The  public  meeting  will  be 
held  at  the  Crystal  Gateway  Marriott  at 
1700  Jefferson  Davis  Highway, 
Arlington.  Virginia. 

COMMENT  ■:  Persons  desiring  to  provide 
oral  comments  at  the  public  meeting 
should  telephone  Ms.  Nell  Bailey  on 
(703)  524-6686.  ext.  305.  Individuals 


who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  703-524- 
6639.  Requests  to  provide  oral 
comments  may  also  be  sent  through  the 
Internet:  nbaileydresna.org. 

NIDRR  invites  written  comments  frtHn 
those  who  will  be  unable  to  provide  oral 
comments  at  the  public  meetings. 
Written  comments  should  be  received 
by  April  30, 1998.  Written  commeAs 
should  be  addressed  to  Ms.  Nell  Bailey. 
RESNA  Technical  Assistance  Proiect, 
1700  N.  Moore  St..  Suite  1540. 
Arlington,  VA  22209.  Written  comments 
may  also  be  sent  through  the  Internet: 
nbailiijitmiii  org. 

The  m— Hng  site  is  accessible  to 
individuals  with  disabilities.  An 
individual  with  a  disability  who  will 
need  an  auxiliary  aid  or  service  to    ^ 
particifMte  in  the  meeting  (e.g. 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  altamata 
format)  should  notify  the  contact  prtson 
listed  in  this  notice  at  least  two  weeks 
before  the  scheduled  meeting  date. 
Although  the  Department  will  attempt 
to  meet  a  request  received  after  that 
date,  the  requested  auxiliary  aid  or 
service  may  not  be  available  because  of 
insufficient  time  to  arrange  it 

FOR  FURTNER  MFORMATION  CONTACT:  Nell 
Bailey.  Telephone:  (703)  524-6686,  ext. 
305.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  (703)  524-6639.    ' 

Individuals  with  disabilities  who  plan 
to  attend  the  meeting  and  require 
reasonable  accommodations  should 
submit  the  request  two  week  in  advance 
of  the  meeting  to  Nell  Bailey. 
Individuals  with  disabilities  may  obtain 
this  document  in  an  alternate  format 
(e.g.,  Braille,  large  print,  audiotape,  or 


computer  diskette)  on  request  to  Nell 
BaUey. 

StiPPLEMENTARY  MFORMATION:  There  will 
be  additional  public  meetings  in  other 
regions  of  the  country  during  the 
months  of  February,  March  and  April, 
1998.  The  dates  and  locations  of  these 
meetings  will  be  announced  in  a 
separate  Federal  Register  notice. 

Electronk  Accaaa  to  This  Docmnent 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  of  portable 
dociunent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 


http://ocf6.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf.  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-886-293-6498. 

Anyone  may  also  view  these 
docimients  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free,  1-800-222-4922.  The 
dociunents  are  located  under  Option 
G — Files/ Aimouncements.  Bulletins, 
and  Press  Releases. 

Nate:  The  official  version  of  ■  document  is 
the  document  published  in  the  Federal 


Dated:  December  18. 1997. 
ledMh  E.  Haunaon, 

Atuttant  Secretary  for  Special  Education  and 
Rehabilitative  Servicet. 
(FR  Doc.  97-33599  Filed  12-23-97;  8:45  am] 
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The  President 


Presidential  Documents 


MemoraBdiun  of  December  19,  1997 

Delegation  of  Authority  Under  Section  1212  of  the  National 
Defense  Authorization  Act  for  Fiscal  Year  1998  (Public  Law 
195-«5) 


MemoraBdum  fbr  the  Secretary  of  Commerce 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  of 
the  United  States  of  America,  including  section  301  of  title  3  of  the  United 
States  Code,  I  hereby  delegate  the  functions  and  authorities  conferred  upon 
^e  President  by  section  1212.  of  the  National  Defense  Authorization  Act 
for  Fiscal  Year  1998  (Public  Law  105-85)  to  the  Secretary  of  Commerce, 
who  IS  authorized  to  redelegate  these  functions  and  auUiorities  consistent 
with  applicable  law. 

Any  reference  in  this  memorandum  to  the  provision  of  any  Act  shall  be 
deemed  to  include  references*  to  any  hereafter-enacted  provision  of  law 
that  is  the  same  or  substantially  the  same  as  such  provision. 

You  are  autiiorized  and  directed  to  published  this  memorandum  in  the 
Federal  Register. 


iys^kyXw^AXh^SXhiKfA^Kfs 
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300 — •• 65225 

721 64738 

PrapoMd  RuIm: 

51 .64532.  66841 

52 63687.  64329.  64543. 

647389,  65046,  65634. 

66040.  66042.  66043,  66046, 

66576.  66843,  67034.  67035, 

67320 

62 65635 

63 .65049,  66049 

80 « ; - 63918 

81 63687.  66578 

86 ™ .66841 

112 ., •••...63812 

146 • 67035 

194 _ 64327 

441 —..._- .66182.  67323 

721 „ 64738 

799 67036. 67038.  67466 


41CFR 

61-2 

51-4 

51-6...... 

60-1 

105-60.. 
301 


.—66527 
..••88527 
..•M627 
••.•66870 
—66970 
—64740 
-..63798 


42CFR 

416 

417 

482 

483 

485 

489 „ 


1001 , 

43CFR 

418 -, 

3740 „.. 

3810 

3820 


...66726 
..•63660 
..66726 
..67174 
..66726 
..66726 


.63689.  66049 


.86442 

65376 

- 66376 

65376 


4 „ 64544 

44CFR 

61 .66026 

46CFR 

Ch.XI „ 66529 


146 66932 

205 „. .64301 

232 — .64301 

233 .64301 

235 .64301 

250 .64301 

251 .64301 

255 64301 

256 .64301 

257 .64301 

1 110 —.66825 

PropoMdRulM:  . 

1302 • — .- .66778 


46CFR 

1 -. - 67526 

2 .67492 

o. ...•...•••.  Mf^M.^M*. 67526 

31 .— .67492,  67526 

69 67526 

71 -.. 67492,  67526 

91 .67492,  67526 

107 .67492,  67526 

1 14 .64303 

115 .67492 

1 16 — • 64303 

117.. 64303 

118 • .64303 

121 .64303 

122 _ 643te 

126 „ .67492 

iOv..>.>h**»«*M.. ...•••».■■.• .679i26 

154 „ 6^26 

175 64303,  65739.  67492 

176 .67492 

177 .64303 

178 64303 

180 „, 64303 

1 85 64^03 

189 - J7492 

514..... 63463 

47CFR 

20 63864 

22 .63864 

25 64167 

43 64741 

62 64759 

54 .65036.  65389 

63 .64741 

64... .64741,64759 

69 „ .65619.  66029 

73 63674.  65392.  65764, 

65765.  65766.  66030.  66031. 


66294.  66295.  66530.  66826 
74 65392 


1 .:65780.  66321 

21 65780 

32 „ 65053 

73 63690,  65781, 65782. 

66323.66324 
74 — — — 65780 

48CFR 

Ch.  I .64912,64952 

1 .— 64913,  64940 

2 -, 64914 

4 64915.64916 

5 64914 

O. .•.«H..»M..  .•».••. «^...  ..a.;.. .'...o49i6 

7 64914 

8 .._.. . — .64914,  64916 

12 « 64914,64916 

13 „._64914,  64916 

16 — -64914,64916 

17 - 64914 

19 .64914,  64916.  64940 

22 ; 64914 

29 64930 

31 -....64930.  64931.  64932 

32 .64914.  64916 

33 ^ 64914.  64933 

34 r..... 64914 

37 ;. 64914 

38 64914 

39 64914 

41 64916 

42 .64915. 64931.  64934. 

64940 

43 - 64916 

49 ••-•••••••••-.-•••*••••.•.... .6491 4 

46 64914 

47 — •••• -....64936 

48— • 64916 

5t.„._ , ......64914 

52 64914.  64915.  64916 

53 64914.  64916.  64934. 

64936,  64940 
5231 - 66826 


204 

1843 

1852 

49CFR 

171 


.65782 
.64545 
.64545 


.65168.  66900 


172.. 
174.. 
175.. 
176... 
177... 
194„ 
199- 
219- 
225™ 
240.- 
1241. 


.66898 


67292 

— - 67293 

.63464.63675 

63675 

63464 

™ .65378 


Ch.X 64193 


172. 
174. 
175. 
176. 
•177. 
195.. 
213.. 
243.. 
572.. 


66903 

.-..66903 

66903 

66903 

66903 

, 66635 

-...65401 

65479 

—.64546 


50CFR 

17 

20 

222 

285 -. 

600 


..64306,66295 
.63606 


63467 

..••..— —«——0oB28 

..„ - 66531 

622 63677.  66304,  67010 

648 .63872.  64765.  66304 

660 63876 

679 63877.  63878.  63880. 

64760.  65379.  65622.  65626. 
66031,06311.66829 


14...- _ - ...64335 

17 64337.  64340. 64799. 

64800.  65237.  65783. 65787. 

66325.  66583. 67041,  67324 

23 64347 

100 66216 

226 -.66584 

ZZ7 — •^— .66325 

229 - 65402 

42d. «..—...,„•,— „..., 6632S 

600 .-..65056,  66844 

622 65056 

648 .— 65055,  66844 

660 - 66049 

679 63690,  65402.  65635. 

65638.  65644. 67041 


IV 
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REMINDERS 

Th«  it«ms  in  this  liai 
aditoriaay  oompitod  M  an  aid 
to  Federal  Beglrtaf  uaara. 
Inclusion  or  exclusion  Irom 
ttMs  list  has  no  legal 
significanoa. 


RULES  QdNQ  INTO 
EFFECT  DECEMBER  24, 
1907 

AQRiCULTUflE 

DEPARTMENT 

Agrtcmturai  Martwttng 

aarvtee 

Pears  (BartleQ)  grown  in 

Oregon  al  aL:  pubiahad  11- 

24-97 

AOraCULTURE 
DEPARTMENT 
Farm  Sarvtoa  Agency 
Ofganiiafloni  kjncbona,  and 

aumomy  aewganora. 

Rural  Davelopmeni  Miaaion 
Area;  published  12-24-97 

AGRICULTURE 

DEPARTMENT 

Rural  Dualnaaa  CooparaHwa 

Service 

Organization,  lunctions,  and 
aulhonly  delegatiorw: 
Rural  Development  Mission 
Area;  published  12-24-97 

AGRICULTURE 
DEPARTMENT 

Rural  Houalftg  Sarvloa 
Organization,  furx;tions,  and 
autttorily  delegations: 
Rural  Developmenl  Mission 
Area;  published  12-24-97 

AGRICULTURE 

DEPARTMENT 

Rural  utmtlea  1lar»1ca 

Organization,  lunctions,  artd 
aultiomy  datagaliona: 
Rural  Davelopment  Mission 
Area:  puUiehed  12-24-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  artd  Drug 
Adtnlnlalratlofi 

Animal  drugs,  leeds,  arMi 
related  products: 
Oecoqumate  and  txadtradn 

zinc  with  roxarsone; 

published  12-24-97 
Organization.  lurK:tions,  and 
authority  delegations: 
Center  lor  Devicas  and 

Radnlogical  Health; 

published  12-24-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Employmant: 
Reduction  in  torca— 
Ralantion  service  aedit 
baaed  on  job 


perlormarKa.  and  other 
ralartfion  righU; 
published  11-24-97 

STATE  DEPARTMENT 

m 


pubNahad  12-24-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE       ' 
DEPARTMENT 

Agrteultural  Marketing 


Walnut*  grown  in  CaMomia; 
comments  due  by  12-29-97: 
pubNahed  10-30-97 

AGRICULTURE 
DEPARTMENT 
Fadacal  Crop  Inaufanoa 


Crop  insurance  regulations: 
Fresh  market  tomatoes,  etc.; 
comment*  due  t>y  12-29- 
97;  published  12-2-97 

COMMCnCT  DEPARTMENT 
Export 


Export  Koanaing: 
Commerce  control  la^^ 
Spadaly  daaignad: 
daNnibon:  comments 
due  by  12-29-97; 
published  10-29-97 
COMMERCE  DEPARTMENT 

National  Ooaonic  artd 
Atmoapltarlc  Admlnlalrallon 
Fishery  conservation  and 


Exclusive  Economic 

Zor>a— 

Baring  sea  and  Aleutian 
Islands  groundfish; 
oommams  due  by  1-2- 
96;  pubiahad  12-17-97 
CMtbmn.  QuN  and  South 

AUaniic  laharjaa — 

GuN  of  Mexico  reef  fish; 
comments  due  by  12- 
29-97;  pubiohed  12-10- 
97 
Canlibaan.  Gulf,  and  South 

AHantk:  fisheries — 

Snapper  grouper  fishery: 
comments  due  by  12- 
29-97:  publishad  10-30- 
97 

Magnuson  Act  provision*: 
comments  due  by  12-29- 
97;  published  12-10-97 
Lar>d  RenxMe  Sensing  Policy 

Act  of  1992: 

Private  land  remote-sensing 
apace  systems;  licensing 
prowisioru,  comments  due 
by  1-2-96;  published  11-3- 
97 


ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Fuels  and  fuel  additives— 
Northam  Mariana  Islands; 
anH-dumping  and 
dalargani  addKization 
raquirarnants  for 
conventional  gMOlnr, 
exemption  pattton; 
comments  due  by  1-2- 
98;  published  12-3-97 
Northern  Mariana  Islands; 
anti-dumping  and 
detergent  addMzatnn 
raiiwramaras  nr 
conventional  gasoina; 
exemption  petition: 
comments  due  by  1-2- 
96:  pubiahad  12-3-97 
Air  quaMy  implamentation 
plans;  approval  and 
promulgalion:  various 


Louisiana:  comment*  due  by 
1-2-96;  published  12-2-97 

^quaity  planning  purposes: 
of  araes: 

ua  by 

1-2-96;  published  12-2-97 
PaaHcides;  toleranoaa  in  food, 

animal  leeds,  artd  raw 

agricultural  commodities: 

4-(2,2-drtluoro-1,3- 
benzodioxoM-yl>-1K- 
pyrrole-3-cartoonitnie: 
comments  due  by  12-29- 
97;  published  10-29-97 

Avarmectin;  comments  due 
by  12-29-97;  pubished 
10-29-97 

Lambda-cytialothrin; 
comments  due  by  12-29- 
97:  publahed  10-29^7 

Tabuconazole;  comments 
due  by  12-29-97; 
published  10-29-97 
Water  programs: 

Oi  pollution  prevention  and 
response;  non- 
transportation  related 
onhore  and  offshore 
facilities;  comments  due 
by  1-2-98:  pubished  12-2- 
97 

FARM  CREDIT 
ADMIMSTRATION 

Farm  aedit  system: 
Loan  policies  and 
operations- 
Loan  sales  into  secondary 
maikets;  relief  from 
minimum  stock 
purchase  and  borrower 
hghts  requirements; 
commant*  due  by  1-2- 
96:  published  12-2-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 


Arizona:  comments  due  by 
12-29-97;  publiahed  11- 
19-97 

Mississippi;  comments  due 
by  12-29-97;  published 
11-19-97 

North  Carolina  et  al.; 
comments  due  by  12-29- 
97;  published  11-19-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 

AdmlnialiaHon 

Food  lor  huntan  consumption: 
Food  labeling— 
Salt,  salt  sut>stitutes, 
seasoning  salt  (e.g., 
garlic  salt);  serving 
soaa;  reference 
amount:  comments  due 
by  1-2-96:  pubished 
12-2-97 

HEALTH  AND  HUMAN 
SERVICES  DEPArrTMENT 

Haorai  Cara  Financing 


Medkare: 
Physictan  fee  schedule 
(1996  CY);  payment 
policies  and  relative  vakie 
unit  adfustments  arx) 
dnical  psychotogist  fee 
schedule;  establishment; 
comments  due  by  12-30- 
97;  pubHshed  1041-97 
Physician  fee  schedule 
(1998  CY);  payment 
policies  arxj  relative  value 
unit  adjustments 
Practice  expense  relative 

vakje  units  adjustments; 

implementation  delay; 

comments  due  by  12- 

30-97;  published  10-31- 

97 

INTERIOR  DEPARTMENT 
Flah  and  WIMIIIa  Servic* 
Endangered  and  threatened 
species: 

Findirtgs  on  petitkxis,  etc. — 
Northern  goshawk; 
comrrwnts  due  by  12- 
29-97;  pubished  9-29- 
97 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestic  licensing: 
Light-water  power  reactors; 
criticality  accxJent 
requirements;  comments 
due  by  1-2-96;  published 
12-3-97 
Production  and  utilization 
fadtilities;  domestic 
licensing: 

Light-water  power  reactors; 
criticality  accident 
requirements:  comment* 
due  by  1-2-96;  published 
12-3-97 
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PERSONNEL  MANAGEMENT 
OFRCE 

Absence  and  leave: 
EmergeiKy  leave  transfer 
program;  comments  due 
by  1-2-98;  published  11-3- 
97 

Excepted  servne: 
Student  educational 

employment  pmgram; 

comments  due  by  1-2-98; 

pubished  12-2-97 
Health  benefits.  Federal 
emptoyees: 
Disenrollment;  comments 

due  by  12-29^7; 

pubished  11-28-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 

SharehoMer  proposals; 

comments  due  by  1-2-98; 

pubished  11-25-97 
Sman  entities;  penalty- 

reductkm  policy  statement; 

comments  due  by  12-31- 

97;  published  4-4-97 

STATE  DEPARTMENT 

Consular  servk»s;  fee 
schedule: 

Adjustments;  comments  due 
by  12-31-97;  published 
12-1-97 

TRANSPORTATION 
DEPARTMENT 
Coaat  Quanl 

Ports  and  waterways  safety: 
Mississippi  River.  LA; 
regulated  navigation  area; 
comments  due  by  12-29- 
97;  pubished  10-30-97 


TRANSPORTATION 
DEPARTMENT 

Privacy  Act;  implementation; 
commerrts  due  by  12-29-97; 
published  11-28-97 
TRANSPOfTFATION 
DEPARTMENT 
Federal  Aviation 
AdmlnlatraHon 
Air  carrier  certificatkNi  and 
operations: 

Air  tour  operators;  Hawaii; 
comments  due  t>y  12-29- 
97;  published  10-30-97 
Air  traffic  operating  and  flight 
rules,  etc.: 

Grand  Canyon  National 
Paik,  GO;  special  WgN 
njles  in  vkSnity  (SFAR 
No.  50-2)— 
l*toise  limitatkxts; 
comments  due  by  12- 
30-97;  published  10-31- 
97 
Airworthirtess  directives: 
AirtHis;  comments  due  by 
12-29-97;  pubished  11- 
28-97 
AirtHis  Industrie;  comments 
due  by  12-31-97; 
published  12-1-97 
Boeing:  comments  due  by 
12-29-97;  pubished  10- 
28-97 
Oomiar:  comments  due  t>y 
12-29-97;  pubished  11- 
2847 
Empresa  Brasileira  da 
Aerortautica  S.A.; 
comments  due  by  12-29- 
97;  pubished  11-28-97 
Extra  Fkigzeugbau  GmbH; 
comments  due  by  12-29- 
97;  published  10-23-97 


FairchiU;  commerrts  due  by 
1-2-98;  published  11-3-97 
Fokker;  comments  dtie  by 
12-29-97:  published  11- 
28-97 
General  Bectric  Co.;  - 
comments  due  by  12-30- 
97;  pubished  10-31-97 
Ainworthiness  standards: 
Special  conditionfr— 
Leaijet  ln&  model  5& 
airplane;  comments  due 
by  12-29-97;  pubished 
11-12-97 
Attantic  high  offshore  airspace 
area;  comments  due  by  1-2- 
96;  published  11-18-97 
Class  E  airspace:  comments 
due  by  12-29-97;  pubished 
11-20-97 

TRANSPORTATION 
DEPARTMENT 
nasiarch  and  Special 
Programs  Admlrystration    . 

Pipeline  safety: 
Leak  detection  industry 
standard;  inoorporatnn  by 
reference;  comments  due 
by  12-29-97;  pubished 
10-29-97 

TREASURY  DEPARTMENT 
Customa  Sarvloa 

Export  control: 
Used  motor  vehicles; 
exportation  requiremerrts; 
comments  due  by  12-29- 
97;  pubished  10-28-97 

LIST  OF  PUBLIC  LAWS 

The  List  of  PuWic  Laws  for 
the  105th  Congress,  First 


Session,  has  been  complaled. 
It  wW  resume  when  bils  are 
enacted  into  Public  Law 
during  ttie  second  sessnn  of 
the  lOSth  Congress,  which 
convenes  on  January  27, 
1996. 

Nola:  A  Cumulative  List  of 
Pubic  Laws  wM  be  pubished 
in  the  Fadaral  Ragtotar  on 
December  31.  1997. 


Public  Lmvs  Electronic 
Notification  Servica 
(PENS) 


Note:  In  order  to  provide 
belter  and  faster  servne. 
PENS  wHI  begin  using  a  new 
mailng-list  management 
software.  Effective  January  5. 
1997.  if  you  wish  to  continue 
or  begin  receiving  notification 
of  newly  enacted  Pubic  Lirnvs, 
you  win  need  to  resubscribe 
or  subscribe  to  PENS  by 
sending  E-mail  to 
LISTPROC@ETC.FED.GOV 
with  the  message: 

SUBSCRIBE  PUBLAV¥S-L 
FIRSTNAME  MSTNAAIE 

The  text  of  laws  is  not 
avaMabie  through  this  service 
and  we  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


mFORMATION  ABOUT  THE  aUPEMNTBneiT  OF  DOCUMEf^ 


■d  kflsp  a  foad  ttdi^  confaif.  To  keep  oar  subtcr^itioo 
prioet  down,  the  Govanmem  Printiiif  OCBoe  maik  each  aib^ 
leam  wheo  yoa  wm  fBt  your  loiewal  notkx  by  checldiig  the  number  that  follows  n^ 

the  top  line  of  your  label  Of  jAtmvi  ifiAtf  < 


A  renewal  notice  wiO  be 
ant  approximately  90  dayt 


A  renewal  notice  will  be 
•cnt  approximately  90  days 


kcfci*  the  Aawa  dale. 

befcw  the  Uiniw  date. 

!AFK»     fiWTH212J                               DEC97RI           | 

ATR     SMrnQ12J 

DBC97RI               : 

JOn  SMTTR 

: 
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: 
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lb  be  sore  that  yoor  aervioe  oomimiei  without  iumiuptioa,  pleaK  leinni  yoar  leaewal  notioe  prompdy. 
If  yov  flabacripcka  Kfvioe  is  diacontinned.  siaqtiy  send  your  mailing  labd  from  aa^ 
Styeriaiewlem  of  Dotnments.  Washington.  DC  20402-9372  with  the  proper  remittiMX.  Yov 

wiBbereiatfUrri 

PfeMe  SEND  YOUR  MAIUNO  LABEL,  yo«g  with  yow  new  address  to  the 
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Please  use  the  order  form  provided  bdow. 
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Phone  your  orders  (202)  512-lMO 
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subscriptions  to  Fadmral  fUgister,  daily  only  (FRDO),  at  $555  each  per  year. 
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The  total  cost  of  my  order  is  $. 
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Appliances,  consumer:  energy  consumption  and  water  use 
information  in  labeling  and  advertising: 
Residential  energy  sources:  average  unit  energy  costs, 
67560-67563 

nna  Arte  Commlaalon 

See  Commission  of  Fine  Arts 
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67617 
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Group  health  plans:  access,  portability,  and  renewability 
requirements 
Health  flexible  spending  arrangements;  clarification, 
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Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  PubUc  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Free  Elactrooic  Bulletin  Board  service  for  Public  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
docxmients  on  public  inspection  is  available  on  202-27S- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  (Dode  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  725 

Central  Liquidity  Facility 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 

SUMMARY:  The  National  Credit  Union 
Central  Liquidity  Facility  (the  Facility), 
a  mixed-ownership  government 
corporation  within  the  NCUA,  serves  as 
a  liquidity  source  for  its  member  credit 
unions.  The  NCUA  Board  is  issuing  this 
rule  to  permit  the  Facility  to  take,  in 
lieu  of  a  blanket  security  interest,  a  first 
priority  security  interest  in  specific 
assets  of  the  credit  union  with  a  net 
book  value  at  least  equal  to  110%  of  the 
amounts  owed  on  the  Facility  advance 
or  Agent  loan.  The  final  rule  will 
provide  credit  unions  with  greater 
flexibility  in  their  normal  operations 
while  ensuring  that  the  Facility  is 
adequately  protected  for  any  loans  that 
it  makes. 

DATES:  EffiBCtive  January  28, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  S.  Yolles.  President,  National 
Credit  Union  Central  Liquidity  Facility, 
1775  Duke  Street,  Alexandria,  VA 
22314-3428.  Telephone  Number  (703) 
518-6391  or  (703)  518-6363. 

SUPPLEMQirARY  INFORMATION: 
A.  Background 

Public  Law  96-630,  Title  XVin,  12 
U.S.C.  1795,  et  seq.,  enacted  in  1979, 
created  the  Facility.  Its  purpose  is  to 
improve  general  financial  stability  by 
meeting  the  liquidity  needs  of  credit 
unions  and  thereby  encourage  savings, 
support  consumer  and  mortgage 
lending,  and  provide  basic  financial 
resources  to  all  segments  of  the 
economy. 

Most  credit  unions  are  members  of  a 
corporate  credit  union.  In  addition. 


credit  unions  are  now  eligible  for 
Federal  Home  Loan  Bank  membership. 
Both  corporate  credit  unions  and 
Federal  Home  Loan  Banks  require  that 
a  credit  union  provide  collateral  for 
borrowing.  In  addition,  credit  unions 
may  also  borrow  from  other  financial 
institutions  and  are  required  to  provide 
collateral  for  such  borrowings.  While 
multiple  security  agreements  are  not 
prohibited  under  the  current  regulation, 
the  presence  of  competing  security 
interests  could  result  in  the  Facility 
being  under-collateralized  for  any 
advances. 

B.  Cominents 

Twenty-six  comment  letters  were 
received.  Of  these,  eleven  were  received 
from  corporate  credit  unions,  eleven 
from  natural  person  credit  unions  and 
four  from  credit  union  associations.  All 
twenty-six  concurred  with  the  final  rule 
change.  One  natural  person  credit  union 
commented  that  the  requirement  to 
provide  collateral  urith  a  net  book  value 
of  at  least  110  percent  of  the  amount 
owed  appeared  to  be  excessive.  They 
recommend  that  NCUA  establish  a  loan- 
to-value  ratio  of  100  percent  unless  an 
assessment  of  risk,  i.e.,  as  indicated  by 
the  credit  union's  last  examination, 
indicated.the  need  for  a  lower  loan-to- 
value.  The  Board  continues  to  believe 
that  collateral  with  a  net  book  value  of 
at  least  110  percent  of  the  amount  owed 
is  needed  to  adequately  protect  the 
Facility. 

Collateral — Net  Book  Value 

Currently,  Section  725.19  requires 
that  the  Facility  secure  each  loan  with 
a  blanket  security  interest  in  all  of  the 
assets  of  the  member  credit  union.  The 
final  rule  gives  the  Facility  the  option  of 
taking  either  a  blanket  security  interest 
or  a  first  priority  security  interest  in 
specific  collateral  of  the  credit  union 
with  a  net  book  value  at  least  equal  to 
110%  of  the  amoxmts  owed  on  the 
Facility  advance  or  Agent  loan.  This 
requirement  will  permit  a  credit  union 
to  provide  collateral  to  other  lenders 
and  still  have  the  ability  to  borrow  from 
the  Facility,  so  long  as  it  has  other  assets 
with  sufficient  net  book  value  to 
support  the  Facility  advance  or  Agent 
loan.  It  also  will  permit  the  Facility  to 
accept  a  security  interest  in  all  assets  of 
the  credit  union  as  collateral  for  a 
Facility  advance  to  a  Regular  member. 
However,  the  net  book  value  of  the 


assets  will  still  have  to  be  at  least  equal 
to  110%  of  the  amounts  owed  on  the 
Facility  advance  or  Agent  loan. 

Superior  Perfected  Interest 

In  calculating  the  value  of  the  assets 
covered  by  the  security  interest,  assets 
in  which  any  third  party  has  a  superior 
perfected  interest  will  be  excluded. 

Section  208  Assistance 

The  final  rule  also  expressly 
authorizes  the  Facility  to  accept  the 
guarantee  of  the  National  Credit  Union 
Share  Insurance  Fund  as  collateral  for 
borrowings  by  a  credit  union.  This 
provision  facilitates  advances  by  the 
Facility  to  credit  unions  receiving 
assistance  under  Section  208  of  the 
Federal  Credit  Union  Act. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  certifies  that  this 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
credit  unions  (those  ujider  $1  million  in 
assets).  The  final  rule  will  make  it  easier 
for  credit  unions  to  obtain  loans  from 
both  Facility  and  other  sources. 
Accordingly,  a  regulatory  flexibifity 
analysis  was  not  required. 

Paperwork  Reduction  Act 

The  final  rule  has  no  information 
collection  requirements;  therefore,  no 
Paperwork  Reduction  Act  analysis  was 
required. 

Executive  Order  12612 

The  NCUA  Board  has  determined  that 
the  final  rule  will  not  have  a  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

List  of  Subiects  in  12  CFR  Part  725 

Credit,  Credit  unions.  Reporting  and 
recordkeeping  requirements. 

By  the  National  Credit  Union 
Administration  Board  on  December  18. 1997. 
Becky  Baker, 
Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble,  NCUA  amends  12  CFR  part 
725  as  set  forth  below: 
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PART  725— NATIONAL  CREDIT  UNION 
ADMINISTRATION  CENTRAL 
UQUI04TY  FACILITY 

1.  The  authority  citation  for  part  725 
continues  to  read  as  follows: 

Authority:  S«cs.  301-307  Federal  Credit 
Union  Act.  92  Stat.  3719-3722  (12  U.S.C. 
1 795-1 795f). 

2.  Section  725.19  is  revised  to  read  as 
follows: 

f  729. 1 9    Collateral  raqulramenta. 

(a)  Each  Facility  advance  and  each 
Agent  loan  shall  be  secured  by  a  first 
priority  security  interest  in  collateral  of 
the  credit  union  with  a  net  book  value 
at  least  equal  to  110*%  of  all  amounts 
due  under  the  applicable  Facility 
advance  or  Agent  loan,  or  by  guarantee 
of  the  National  Credit  Union  Share 
Insurance  Fund. 

(b)  The  Facility  may  accept  as 
collateral  for  each  Facility  advance  to  a 
Regular  member,  a  security  interest  in 
all  assets  of  the  Regular  member: 
provided  however,  that  the  value  of  any 
assets  in  which  any  third  party  has  a 
perfected  security  interest  that  it 
superior  to  the  security  interest  of  the 
Facility  shall  be  excluded  for  purposes 
of  complying  with  the  requirements  of 
paragraph  (a)  of  this  section. 

(c)  The  Facility  may  accept  as 
collateral  for  each  Facility  advance  to  an 
Agent  member,  a  security  interest  in  the 
Agent  loans  for  which  the  Facility 
advance  was  made;  provided  however, 
that  the  collateral  for  such  Agent  loan 
meets  the  requirements  of  paragraph  (a) 
of  this  section. 

|FR  Doc.  97-33750  Filed  12-24-97;  8:45  am] 
I  COOl  TSM-*1-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-294-AD:  Amendment 
39-10204;  AD  97-29-21] 

RIN  2120-AA94 

Airworthinass  Directives;  Boeing 
Modal  747-100,  747-200.  747^300, 
747SR,  and  747SP  Sarias  Alrplanaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747- 
100.  747-200,  747-300,  747SR. and 
747SP  series  airplanes.  This  action 


requires  a  one-time  inspection  to  detect 
cracking  of  the  longeron  splice  fittings 
at  stringer  11,  on  the  left  and  right  sides 
at  body  station  2598.  and  replacement  of 
any  cracked  fitting  with  a  new  Pitting. 
This  amendment  is  prompted  by  reports 
that  fatigue  cracking  was  found  on 
longeron  splice  fittings.  The  actions 
speciTied  in  this  AD  are  intended  to 
detect  and  correct  such  fatigue  cracking, 
which  could  result  in  reduoad 
controllability  of  the  horizontal 
stabilizer. 

DATES:  Effective  January  13, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  13, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  27,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
294-AD.  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707.  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Breneman,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S.  FAA. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  telephone  (425)  227-2776; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  three  reports  indicating 
that  fatigue  cracking  was  found  on  the 
longeron  splice  flttings  at  stringer  11  on 
Boeing  Model  747SR  and  747-200  series 
airplanes.  The  most  recent  cracking  was 
detected  on  an  airplane  that  had 
accumulated  62,783  total  flight  hours 
and  16,867  total  flight  cycles.  Such 
fatigue  cracking,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  reduced  controllability  of  the 
horizontal  stabilizer. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
53A2410,  Revision  2,  dated  October  30, 
1997,  including  Addendum,  which 
describes  procedures  for  repetitive 
detailed  inspections  to  detect  cracking 


of  the  longeron  splice  Httings  at  stringer 
1 1 ,  on  the  left  and  right  sides  at  body 
station  2598,  and  replacement  of  any 
cracked  fitting  with  a  new  fitting.  The 
alert  service  bulletin  specifies  various 
compliance  times  for  groups  of 
airplanes  having  different  flight  hour 
and  flight  cycle  thresholds. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identifled  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  747- 
100,  747-200.  747-300.  ^7SR.  and 
747SP  series  airplanes  of  the  same  type 
design,  this  AD  requires  a  one-time 
detailed  inspection  to  detect  cracking  of 
the  longeron  splice  fittings  at  stringer 
11.  on  the  left  and  right  sides  at  body 
station  2598,  and  replacement  of  any 
cracked  fitting  with  a  new  fitting.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

Differences  Between  the  AD  and  the 
Alert  Service  Bulletin 

The  AD  differs  from  the  previously 
described  alert  service  bulletin  in  that 
the  AD  requires  a  one-time  inspection 
and  shortened  compliance  time,  rather 
than  the  repetitive  inspections  and 
multiple  compliance  times  speciBed  in 
the  referenced  alert  service  bulletin.  The 
recent  report  of  cracking  detected  on  a 
Boeing  Model  747-200  series  airplane  at 
a  relatively  low  threshold  has  indicated 
the  need  for  interim  action  requiring 
inspection  at  an  early  date,  directed  to 
those  airplanes  that  have  accumulated 
the  highest  number  of  flight  hours  or 
flight  cycles  (i.e..  78.000  total  flight 
hours  or  22.000  total  flight  cycles). 

In  addition,  the  AD  differs  from  the 
alert  service  bulletin  by  providing  a 
compliance  period  in  terms  of  calendar 
time,  rather  than  flight  cycles/hours,  for 
those  airplanes  that  have  exceeded  the 
threshold.  Due  to  the  limited 
availability  of  replacement  fittings,  a  90- 
day  compliance  ]>eriod  is  provided  by 
this  AD.  This  compliance  period  will 
allow  the  operators  of  affected  airplanes 
an  opportunity  to  schedule  the 
inspection  and  have  necessary 
replacement  fittings  available  if  cracks 
are  found  during  the  inspection. 

Interim  Action 

This  AD  is  considered  to  be  interim 
action.  The  FAA  is  considering  separate 
rulemaking  action  that  would  propose 
similar  inspections  at  repetitive 
intervals  for  all  airplanes  affected  by  the 
previously  described  alert  service 
bulletin. 
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Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-294-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafS  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-26-21     Boeing:  Amendment  39-10264. 
Docket  97-NM-294-AD. 

Applicability:  Model  747-100,  747-200, 
747-300,  747SR,  and  747SP  series  airplanes 
having  line  positions  201  through  886 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  detect  and  correct  fatigue  cracking  of 
the  longeron  splice  fittings  at  stringer  1 1 . 
which  could  resuh  in  reduced  controllability 
of  the  horizontal  stabilizer,  accomplish  the 
following: 

(a)  Perform  a  one-time  detailed  visual 
inspection  to  detect  cracking  of  the  longeron 
fittings  at  stringer  1 1 .  on  the  left  and  right 
sides  at  body  station  2598.  at  the  later  of  the 
times  specified  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD,  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-53A2410.  Revision  2. 
dated  October  30, 1997,  including 
Addendum.  If  any  crack  is  detected,  prior  to 
further  flight,  replace  the  cracked  fitting  with 
a  new  fitting,  in  accordance  with  the  alert 
service  bulletin. 

(1)  Inspect  prior  to  the  accumulation  of 
22.000  total  flight  cycles  or  78.000  total  flight 
hours,  whichever  occurs  first;  or 

(2)  Inspect  within  90  days  after  the 
effective  date  of  this  AD. 

Note  2:  Where  there  are  differences 
between  the  AD  and  the  alert  service 
bulletin,  the  AD  prevails. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  o[>erate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
53A2410,  Revision  2,  dated  October  30, 1997, 
including  Addendum.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  fix>m  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington:  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Stteet.  NW..  suite  700,  Washington, 
DC. 

(e)  This  amendment  t>ecomes  effective  on 
Januaty  13, 1998. 

Issued  in  Renton,  Washington,  on 
December  19, 1997. 
Darrell  M.  Pederson, 

Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-33668  Filed  12-24-97;  8:45  am] 

BILUNQ  COOE  4910-1V-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dockat  No.  97-NIM-29»-AO;  Anwndnwnt 
3»-102«5:  AO  97-26-22] 

RIN  212a-AA64 

Airworttiiness  Directives;  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  Modal  EMB-120  Sw^tM 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  EMBRAER  Model 
EMB-120  series  airplanes.  This  action 
requires  a  one-time  inspection  of  the 
movable  backstop  of  the  elevator  pitch 
trim  command  system  to  ensure  that  it 
is  installed  correctly,  and  corrective 
action,  if  necessary.  This  action  also 
requires  installation  of  a  guide  to 
maintain  the  movable  backstop  in  its 
correct  position.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  speciTied  in  this  AD  are 
intended  to  prevent  a  sudden  change  in 
pitch  attitude  caused  by  autopilot 
disconnect,  which  could  result  in 
reduced  controllability  of  the  airplane. 
DATES:  Effective  January  13,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  13, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  28.  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  97-NM- 
29»-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  9805.5-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER).  P.O.  Box  343— CEP  12.225, 
Sao  Jose  dos  Campos — SP.  Brazil.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  FAA.  Small 
Airplane  Directorate.  Atlanta  Aircraft 
Certification  Office.  One  Crown  Center, 
1895  Phoenix  Boulevard.  Suite  450. 
Atlanta.  Georgia:  or  at  the  Office  of  the 


Federal  Register.  800  North  Capitol 
Street.  N\V,.  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Capezzuto,  Aerospace  Engineer. 
Systems  and  Flight  Test  Branch.  ACE- 
116A,  FAA.  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard.  Suite  450,  Atlanta,  Georgia 
30349:  telephone  (770)  703-6071;  fax 
(770) 703-6097. 

SUPPI.EMENTARV  INFORMATION:  The 
Departmento  de  Aviagao  Civil  (DAC), 
which  is  the  airworthiness  authority  for 
Brazil,  recently  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  all 
EMBRAER  Model  EMB-120  series 
airplanes.  The  DAC  advises  that  it  has 
received  reports  of  uncommanded 
reversion  of  the  elevator  trim  tab  during 
the  descent  phase  with  the  autopilot 
descent  mode  engaged.  In  one  case,  the 
movable  backstop  of  the  elevator  pitch 
trim  command  system  was  found  to  be 
out  of  its  proper  position,  which  caused 
the  autopilot  to  disengage  when  it 
reached  the  pitch  down  stop  position.  In 
another  instance,  the  movable  backstop 
was  found  to  be  completely  out  of  the 
cursor  gearing.  This  condition,  if  not 
corrected,  could  result  in  a  sudden 
change  in  pitch  attitude  and  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

EMBRAER  has  issued  Alert  Service 
Bulletin  120-27-A081,  Change  01,  dated 
October  9, 1997,  which  describes 
procedures  for  a  one-time  inspection  of 
the  movable  backstop  of  the  elevator 
pitch  trim  command  system  to  ensure 
that  it  is  installed  correctly,  and 
corrective  action,  if  necessary.  The  alert 
service  bulletin  also  describes 
procedures  for  installation  of  a  guide  to 
maintain  the  movable  backstop  in 
position  in  the  spiral  groove  on  the 
pitch  trim  right  control  wheel.  The  DAC 
classified  this  alert  service  bulletin  as 
mandatory  and  issued  Brazilian 
emergency  airworthiness  directive  97- 
09-^8Rl,  dated  October  23.  1997.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Brazil. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Brazil  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement) 
the  DAC  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 


has  examined  the  findings  of  the  DAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  will  require 
accomplishment  of  the  actions  specified 
in  the  alert  service  bulletin  described 
previously. 

Determination  of  Rule's  Effiective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 

Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  asp>ects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  respionse  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
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Docket  Number  97-NM-299-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-26-22     Empresa  Brasileira  de 
Aeronautica  S.A.  (EMBRAER): 
Amendment  39-10265.  Docket  97-NM- 
299-AO. 

Applicability:  All  Model  EMB-120  series 
airplanes,  certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteraUon,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  sudden  change  in  pitch 
attitude  caused  by  autopilot  disconnect, 
which  could  result  in  reduced  controllability 
of  the  aiiplane,  accomplish  the  following: 

(a)  Within  20  flight  hours  after  the  effective 
date  of  this  AD,  perform  a  one-time 
inspection  of  the  movable  backstop  of  the 
elevator  pitch  trim  command  system  to 
ensure  that  if  is  installed  correctly,  in 
accordance  with  Part  I  of  the 
Accomplishment  Instructions  of  EMBRAER 
Alert  Service  Bulletin  120-27-A081,  Change 
01,  dated  October  9. 1997.  If  any  discrepancy 
is  found,  prior  to  further  flight,  accomplish 
follow-on  corrective  actions,  in  accordance 
with  the  alert  service  bulletin. 

(b)  Within  75  flight  hours  after  the  effective 
date  of  this  AD.  install  a  guide  for  the 
movable  backstop  of  the  elevator  pitch  trim 
command  system,  in  accordance  with  Part  II 
of  the  Accomplishment  Instructions  of 
EMBRAER  Alert  Service  Bulletin  120-27- 
A081,  Change  01,  dated  October  9, 1997. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Atlanta  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  EMBRAER  Alert  Service  Bulletin  120- 
27-A081,  Change  01,  dated  October  9, 1997. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225,  Sao 
)ose  dos  Campos — SP,  Brazil.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small  Airplane 
Directorate,  Atlanta  Aircraft  Certification 


Office,  One  Crown  Center,  1895  Phoenix 
Boulevard.  Suite  450,  Atlanta.  Georgia:  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Brazilian  emergency  airworthiness 
directive  97-09-O8R1.  dated  October  23. 
1997. 

(fl  This  amendment  becomes  effective  on 
January  13, 1998. 

Issued  in  Renton,  Washington,  on 
December  19, 1997. 
Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-33667  Filed  12-24-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-ASW-13] 
RIN2120-AA66 

'  Realignnrtent  of  VOR  Federal  Airway; 
Dallas/Fort  Worth,  TX 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  rule  realigns  Federal 
Airway  369  (V-369)  located  in  the 
Dallas/Fort  Worth,  TX.  area. 
Specifically.  V-369  will  be  realigned  to 
include  the  newly  activated  Groesbeck, 
TX,  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME) 
Navigational  Aid  (NAVAID)  as  part  of 
its  route  structure.  As  a  result,  the 
minimum  en  route  altitude  (MEA)  on 
V-369  between  the  Dallas/Fort  Worth 
(DFW)  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC).  TX.  and  the 
Navasota.  TX.  VORTAC  will  be  lowered. 
Lowering  the  MEA  increases  the 
capacity  of  the  airway  because  it 
increases  the  number  of  altitudes  that 
are  available  for  air  traffic  control 
assignment  to  airway  users.  Overall,  this 
action  increases  the  efficiency  of 
operations  in  the  Dallas/Fort  Worth 
area. 

DATES:  Effective  0901  UTC,  February  26, 
1998. 

Comment  date:  Comments  for 
inclusion  in  the  Rules  Docket  must  be 
received  on  or  before  January  28,  1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division.  ASW-500,  Docket  No. 
97-ASW-13,  Federal  Aviation 
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Administration,  2601  Meacham 
Boulevard.  Fort  Worth.  TX  76193-0500. 

The  offlcial  docket  may  be  examined 
in  the  Rules  Docket.  Office  of  the  Chief 
Counsel,  Room  916.  800  Independence 
Avenue,  SW.,  Washington,  DC. 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  o.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division.  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard.  Fort  Worth.  TX  76193-0500. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Brown,  Airspace  and  Rules 
Division.  ATA-^00.  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  IX  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  The 
addition  of  Croesbeck  VOR/DME  along 
the  centerline  of  the  current  V-369  and 
realigning  the  airway  to  include 
Groe«beck  %vill  not  alter  the  airway  track 
significantly  and  will  benefit  users  of 
the  airway.  Since  previous  rulemaking 
actions  similar  to  this  one  have  not  been 
controversial,  the  FAA  does  not 
anticipate  any  adverse  comments  on 
this  case.  Therefore,  unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Cominents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 


should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  sp>ecified  under  the  caption 
"ADDRESSES."  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  or  withdrawn  in  light  of 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  this 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  that  might 
suggest  a  need  to  modify  the  rule.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  that  summarizes 
each  FAA-public  contact  concerned 
with  the  substance  of  this  action  will  be 
filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  97-ASW-13."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  Rule 

This  amendment  to  14  CFR  part  71 
realigns  V-369  located  in  the  Dallas/ 
Fort  Worth  area.  Currently.  V-369 
consists  of  one  leg  spanning  162 
nautical  miles  (NM)  from  the  Navasota 
VORTAC  to  the  DFW  VORTAC. 
Activation  of  the  Croesbeck  VOR/DME 
near  the  centerline  of  V-369  and  the 
realignment  of  the  airway  to  include  the 
Croesbeck  VOR/DME  will  allow  for  a 
lower  MEA  to  be  flown  between  the  two 
VORTACs.  Lowering  the  MEA 
increases  the  capacity  of  the  airway 
because  it  increasas  the  number  of 
altitudes  that  are  available  for  air  traffic 
control  assignment  to  airway  users. 
Overall,  this  action  increases  the 
efficiency  of  operations  between  the 
DFW  and  the  Navasota  VORTACs. 

Domestic  VOR  Federal  Airways  are 
published  in  paragraph  6010(a)  of  FAA 
Order  7400.9E.  dated  September  10. 
1997.  and  effective  September  16. 1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  airways  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  not  controversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  1  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule"  under  IXTT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979):  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  0.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.G.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

f71.1    [Amandad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16. 1997,  is  amended  as 
follows: 

Poragmph  6010(a)— Domestic  VOR  Federal 
Airways 


V-369  [Revised] 

From  Navasota.  TX:  via  Croesbeck,  TX;  to 
Dallas-Fort  Worth.  TX. 
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Issued  in  Washington.  DC.  on  December 
17,  1997. 

Nancy  B.  Kalinonvski, 

Acting  Program  Director  for  Air  Traffic 

Airspace  Management. 

|FR  Doc.  97-33760  Filed  12-24-97:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  91 

[Docltet  No.  28870:  Amendment  No.  91-254] 
RIN  2120-AE51 

Reduced  Vertical  Separation 
Operations 

A0B4CY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Disposition  of  comments  on 
final  rule. 

SUMMARY:  On  March  27, 1997,  the  FAA 
adopted  requirements  for  Reduced 
Vertical  Separation  Minimum  (RVSM) 
airspace.  The  rule  provided 
requirements  for  operating  in  airspace 
between  flight  level  (FL)  290  and  FL 
410,  with  assigned  altitudes  separated 
by  a  minimum  of  1,000  feet,  rather  than 
the  2,000  foot  minimum  separation 
previously  required  above  FL  290.  The 
amendment  made  more  tracks  and 
altitudes  available  for  air  traffic  control 
to  assign  to  operators,  thus  increasing 
efficiency  of  operations  and  air  traffic 
capacity.  The  action  maintained  a  level 
of  safety  equal  to  or  greater  than  that 
provided  by  the  previous  regulations  by 
requiring  improved  ahitude-keeping 
performance  to  participate  in  RVSM. 
This  action  is  a  summary  and 
disposition  of  comments  received  on  the 
final  rule. 

ADDRESSES:  The  complete  docket  for  the 
final  rule  on  RVSM  may  be  examined  at 
the  Federal  Aviation  Administration, 
Office  of  the  Chief  Counsel,  Attn:  Rules 
Docket  (AGC-200),  Room  915-G,  Docket 
No.  28870,  800  hidependence  Ave.,  SW, 
Washington,  DC  20591,  weekdays 
(except  federal  holidays)  between  9:00 
a.m.  and  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roy  Grimes,  AFS-400  Technical 
Programs,  Division,  Flight  Standards 
Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591, 
telephone  (202)  267-3734. 

SUPPLEMENTARY  INFORMATION: 

Background 

With  air  traffic  increasing  annually 
worldwide,  FAA  airspace  planners  and 


their  international  counterparts 
continually  study  methods  of  enhancing 
the  air  traffic  control  (ATC)  system's 
ability  to  accommodate  this  traffic  in  a 
safe  and  efficient  manner.  The  traffic 
problem  has  become  particularly  acute 
in  the  North  Atlantic  (NAT)  airspace, 
where  the  number  of  flight  operations 
increased  30  percent  from  1988  through 
1992,  according.to  the  NAT  Traffic 
Forecasting  Group.  The  forecast 
indicated  that  traffic  will  rise  60  percent 
over  the  1992  level  of  228,200 
operations  by  2005.  Currently,  27 
percent  of  operations  in  the  NAT 
airspace  receive  clearances  on  tracks 
and  to  altitudes  other  than  those 
requested  by  the  operators  in  their  filed 
flight  plans  because  of  airspace 
limitations.  These  flights  are  conducted 
at  less  than  optimum  tracks  and 
ahitudes  for  the  aircraft,  resulting  in 
time  and  fuel  inefficiencies. 

One  limitation  on  air  traffic 
management  at  high  altitudes  is  the 
required  vertical  separation.  At  altitudes 
lower  than  FL  290,  air  traffic  controllers 
can  assign  aircraft  operating  under 
Instrument  Flight  Rules  (IFR)  altitudes  a 
minimum  of  1,000  feet  apart,  however, 
above  FL  290,  the  required  vertical 
separation  was  a  minimum  of  2,000  feet 
prior  to  this  final  rule.  (Note:  Flight 
levels  are  stated  in  digits  that  represent 
hundreds  of  feet.  The  term  ffight  level 
is  used  to  describe  a  surface  of  constant 
atmospheric  pressure  related  to  a 
reference  datum  of  29.92  inches  of 
mercury.  Rather  than  adjusting 
altimeters  for  changes  in  atmospheric 
pressure,  pilots  base  altitude  readings 
above  the  transition  altitude  (in  the 
United  States,  18,000  feet)  on  this 
standard  reference.  FL  290  represents 
29,000  feet;  FL  310  represents  31,000 
feet,  and  so  on.) 

The  2,000  ft  minimum  vertical 
separation  above  FL  290  previously 
restricted  the  number  of  flight  levels 
available,  even  though  many  more  air 
carrier  and  general  aviation  aircraft  are 
capable  of  high  altitude  operations  now 
than  when  the  2000-foot  separation 
standard  was  established.  Flight  levels 
310,  330,  350,  370.  and  390  are  flight 
levels  at  which  aircraft  crossing  between 
North  America  and  Europe  operate  most 
economically,  thus  causing  congestion 
at  peak  hours.  Now,  with  the  issuance 
of  the  RVSM  final  rule,  air  traffic  can 
make  available  other  flight  levels,  such 
as  320,  340,  360,  and  380.  Exhaustive 
technical  studies  showed  that  a  1,000  ft 
minimum  vertical  separation  was  both 
feasible  and  safe.  The  solution  was 
based  on  marked  improvement  in 
altitude-keeping  technology  and 
provided  relief  from  the  fuel  and  time 
inefficiencies  seen  in  the  North  Atlantic 


Minimum  NavigaticHi  Performance 
Specifications  (NAT  MNPS)  airspace 
prior  to  the  issuance  of  the  RVSM  final 
rule. 

Discussion  of  Comments 

The  FAA  received  three  comments  on 
the  RVSM  final  rule. 

The  first  commenter,  the  Air  Line 
Pilots'  Association  (ALPA),  states  that 
some  pilots  have  been  receiving  traffic 
advisories  (TA's)  from  their  Tr&ic  Alert 
and  Collision  Avoidance  Systems 
(TCAS).  The  TA's  have  been 
encountered  between  same  direction 
aircraft  separated  by  1000  feet,  that  are 
in  close  longitudinal  proximity  to  each 
other  with  similar  cruising  speeds. 
ALPA  writes  that  pilots  have  reported 
TA's  lasting  as  long  as  twenty  minutes, 
requiring  innovative  actions  to 
eliminate  them.  They  point  out  a  lack  of 
defined  procedures  for  handling 
annoying  TA's.  Although  ALPA  is  not 
aware  of  an  occurrence,  they  believe  the 
current  TCAS  logic  leaves  open  the 
possibility  of  a  disruptive  long  duration 
resolution  advisory  (RA)  in  the  RVSM 
environment.  Their  concern  is  the 
possibility  that  this  tyjw  of  event  could 
cause  a  serious  problem  in  RVSM 
airspace  from  the  close  proximity  of 
traffic  and  pilot  training  that  requires 
compliance  with  RA  commands. 

ALPA's  second  area  of  concern  is 
wake  vortex  encounters.  Pilots  have 
reported  numerous  encounters  with 
turbulence  produced  by  B-747  and  B- 
777  aircraft  using  RVSM  separation. 
Although  ALPA  is  not  aware  of  any 
serious  cases  reported,  these  operational 
characteristics  did  not  exist  when  the 
2000  foot  standard  was  in  use.  ALPA 
points  out  the  absense  of  procedures  to 
help  pilots  avoid  or  exit  areas  of 
descending  vortex. 

ALPA  recommends  the  development 
of  an  operations  plan  by  the  North 
Atlantic  Systems  Planning  Group  - 
(NATSPG)  which  would  provide 
procedures  that  could  resolve  both  the 
TCAS  and  wake  vortex  problems.  Some 
suggestions  included  lateral  offset, 
Mach  number  change  so  as  to  change 
longitudinal  geometries,  and  planned 
offset  of  each  odd  or  even  flight  level. 

ALPA  also  suggests  a  centralized  data 
collecting  effort  that  ensures  the 
reporting  of  TCAS  and  wake  vortex 
events.  They  believe  the  two  problems 
could  best  be  evaluated  through  the 
collection  of  data  for  analysis  and 
processing. 

The  FAA  appreciates  ALPA's 
comments  regarding  the  effect  of  RVSM 
on  TCAS  operations.  The  FAA,  in 
conjunction  with  the  other  North 
Atlantic  air  traffic  service  (ATS) 
providers  has  requested  that  the  ARINC 
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Corporation  conduct  a  study  of  TCAS  in 
NAT  RVSM  airspace.  (ARINC  already 
provides  contract  support  to  the  FAA 
TCAS  Program  Office  as  well  as  the 
NATSPG).  The  purpose  of  this  study  is 
to  better  understand  the  parameters  that 
can  lead  to  multiple  traffic  alerts  and 
also  to  understand  better  the 
performance  of  TCAS  change  7  in  the 
RVSM  environment.  This  study  began 
in  September  1997. 

In  regards  to  wake  turbulence 
encounters,  the  FAA.  in  coordination 
with  the  NAT  ATS  providers,  has 
published  a  contingency  procedure  that 
gives  a  pilot  encountering  wake 
turbulence  the  option  of  offsetting  from 
the  track  to  avoid  the  turbulence.  This 
procedure  has  been  coordinated  with 
the  International  Federation  of  Air  Line 
Pilots'  Association  (IFALPA)  and  was 
published  by  the  NAT  ATS  providers  in 
September.  1997. 

The  second  commenter.  National  Air 
Transportation  Association  (NATA), 
states  concern  that  future  expansion  of 
the  RVSM  operational  altitudes  would 
not  address  the  hundreds  of  business 
aircraft  currently  operating  over  the 
North  Atlantic.  NATA's  concern  comes 
trom  the  apparent  lack  of  concern  from 
"aircraft  manufacturers  to  provide 
support  for  upgrading  a  previously 
manufactured  aircraft's  systems  to  meet 
RVSM  specifications."  NATA  also 
believes  that  a  substantial  financial 
investment  is  required  to  meet  RVSM 
specifications,  and  that  expenditure  is 
beyond  the  ability  of  many  aircraft 
operators. 

The  FAA  will  be  working  with  the 
user  community  to  develop  a  position 
on  the  expansion  of  RVSM  flight  levels 
in  the  NAT.  A  U.S.  position  on  this 
issue  will  be  needed  for  the  December 
1997  meeting  of  the  NAT 
Implementation  Managers'  Group.  To 
accomplish  this,  the  FAA  held  a 
meeting  of  the  RVSM  Steering  Group  in 
September  1997.  At  this  meeting,  the 
user  community,  including  NATA,  was 
given  the  opportunity  to  express  their 
views  on  RVSM  expansion.  There  will 
also  be  a  follow-up  meeting  in 
December,  1997.  Also,  the  Intematioi^l 
Business  Aviation  Council  has  been 
given  the  opportunity  to  provide  a 
representative  to  the  December  meeting. 
A  major  issue  to  be  addressed  is  the 
readiness  of  the  business  aircraft  fleet  to 
operate  within  RVSM. 

The  third  commenter,  an  individual 
pilot,  believes  the  implementation  of 
RVSM  is  too  broad.  The  commenter 
asked  why  the  program  was  not 
implemented  in  'The  Tracks'  first.  Then 
asked,  why  is  there  an  absence  of  a  'Non 
RVSM'  corridor  similar  to  the  VFR 
corridor  in  Los  Angeles. 


In  response,  the  final  rule  provided 
for  the  phased  implementation  of  RVSM 
over  the  North  Atlantic  between  FL  330 
and  FL  370  initially.  Other  non-RVSM 
equipped  aircraft  are  free  to  operate 
above  or  below  the  RVSM  altitudes.  The 
FAA  has  determined  that  the  benefits  of 
the  increased  efficiency  within  the 
RVSM  airspace  far  outweigh  the 
inconvenience  this  rule  n^ay  impose  on 
a  small  percentage  of  aircraft  without 
the  needed  equipment. 

Conclusion 

After  consideration  of  the  comments 
submitted  in  response  to  the  final  rule, 
the  FAA  has  determined  that  no  further 
rulemaking  action  is  necessary. 
Amendment  91-254  remains  in  effect  as 
adopted. 

Issued  in  Washington,  DC  on  December  19, 
1997. 

lam  F,  Garvey, 
Administrator. 

[FR  Doc.  97-33753  Filed  12-24-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14  CFR  Part  97 

(DockM  No.  29074;  AmdL  No.  18401 

RIN  2120^AA66 

Standard  Inatrumant  Approach 
Procaduraa;  Miacailaneoua 
Amendmanta 

A0B4CY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAP's)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  AirsfMce 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  eflective  date  for  such  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1.  1982. 


ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  &.e  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800  • 
Independence  Avenue.  SW., 
Washington,  IX:  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located.   . 

By  Subscription 

Copies  of  all  SLAP's,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best.  Flight  Procedures  Standards 
Branch  (AFS-420).  Technical  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  Telephone  (202) 
267-8277. 

SUPPLEMBITARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  SIAP's.  The  complete  regulatory 
description  of  each  SIAP  is  contained  in 
official  FAA  form  documents  which  are 
incorporated  by  reference  in  this 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51.  and  §  14  CFR  97.20  of  the 
Federal  Aviation  Regulations  (FAR). 
The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorpKirated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SLAP's,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAP's,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
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documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
aflected  CFR  sections,  with  the  types 
and  effective  dates  of  the  SlAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  The 
SLAP's  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  to  developing  these  SL\Ps,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment,  to  consideration  of  the 
above,  the  applicable  SIAP's  will  be 
altered  to  include  "or  GPS"  in  the  title 
without  otherwise  reviewing  or 
modifying  the  procedure.  (Once  a  stand 
alone  GPS  procedure  is  developed,  the 
procedure  Utle  will  be  altered  to  remove 
"or  GPS"  from  these  non-localizer,  non- 
precision  instnmient  approach 
procedure  titles.) 

The  FAA  has  determined  through 
extensive  analysis  that  current  SLAP's 
intended  for  use  by  Area  Navigation 
(RNAV)  equipped  aircraft  can  be  flown 
by  aircraft  utilizing  various  other  types 
of  navigational  equipment,  to 
consideration  of  the  above,  those  SIAP's 
currently  designated  as  "RNAV"  will  be 
redesignated  as  "VOR/DME  RNAV" 
without  otherwise  reviewing  or 
modifying  the  SIAP's. 

Because  of  the  close  and  immediate 
relationship  between  these  SLAP's  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SLAPs  are,  impracticable  and 
contrary  to  the  public  mterest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  eff^ective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  tjjwn  operationally 
current.  It.  therefore— (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  mmimal.  For  the  same 
reason,  the  FAA  certifies  that  this 


amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (air). 

Issued  in  Washington,  DC  on  November  28, 
1997. 

Thomas  E.  Stuckey, 

Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read: 

Authority:  49  U.S.C.  106(g),  40103.  40106. 
40113-40114,  40120.  44502,  44514,  44701, 
44719,  44721-44722. 

2.  Amend  97.23.  97.27,  97.33  and 
97.35,  as  appropriate,  by  adding, 
revising,  or  removing  the  following 
SIAP's,  effective  at  0901  UTC  on  the 
dates  specified: 

•  •  'Effective  Jan  1.1998 

Foley,  AL,  Foley  Muni.  NDB  or  GPS  RWY  18, 

Orig  CANCELLED 
Foley.  AL,  Foley  Muni,  NDB  RWY  18,  Orig 
Audubon,  lA,  Audubon  County,  NDB  or  GPS 

RWY  32,  Amdt  4  CANCELLED 
Rensselaer,  IN,  Jasper  County,  NDB  or  GPS 

RWY  18,  Amdt  3A  CANCELLED 
Rensselaer,  IN,  Jasper  County.  NDB  RWY  18, 

Amdt  3A 
Greenville,  MS,  Greenville  Muni,  VOR/DME 

or  GPS  RWY  18L.  Amdt  12  CANCELLED 
Greenville.  MS  Greenville  Muni,  VOR/DME 

RWY  18L.  Amdt  12 
Greenville.  MS,  Greenville  Muni,  VOR  or 

GPS  RWY  18R,  Amdt  5 A  CANCELLED 
Greenville,  MS,  Greenville  Muni,  VOR  RWY 

18R,  Amdt  SA 
Greenville,  MS  Greenville  Muni,  NDB  or  GPS 

RWY  36L,  Amdt  5A  CANCELLED 
Greenville,  MS.  Greenville  Muni,  NDB  RWY 

36L,  Amdt  5A 
Greenville,  MS,  Greenville  Muni,  NDB  or 

GPS  RWY  36R,  Amdt  8  CANCELLED 
Greenville,  MS,  Greenville  Muni,  NDB  RWY 

36R.  Amdt  8 
Chapel  Hill,  NC,  Horace  Williams.  VOR/DME 

RNAV  or  GPS  RWY  9,  Orig  CANCELLED 
Chapel  Hill,  NC,  Horace  Williams,  VOR/DME 

RNAV  RWY  9,  Orig 
Crete.  NE.  Crete  Municipal.  VOR/DME  or 

GPS  RWY  35,  Amdt  2A  CANCELLED 
Crete,  NE,  Crete  Municipal,  VOR/DME  RWY 

35,  Amdt  2A 
Lovington,  NM.  Lea  County-Zip  Franklin 

Memorial,  RNAV  RWY  3,  Orig 

CANCELLED 
Lovington.  NM,  Lea  Country-21ip  Franklin 

Memorial,  VOR/DME  RNAV  RWY  3,  Orig 


Syracuse,  NY,  Syracuse  Hancock  Intl,  VOR/ 

DME  or  TACAN  or  GPS  RWY  32.  Amdt  1 

CANCELLED 
Syracuse.  NY.  Syracuse  Hancock  Intl,  VOR/ 

DME  or  TACAN  RWY  32,  Amdt  1 
Syracuse,  NY,  Syracuse  Hancock  Intl,  VOR  or 

GPS  RWY  14,  Amdt  21A  CANCELLED 
Syracuse,  NY,  Hancock  Intl.  VOR  RWY  14. 

Amdt  21A 
Syracuse,  NY,  Svracuse  Hancock  Intl,  NDB  or 

GPS  RWY  28,  Amdt  27  CANCELLED 
Syracuse,  NY,  Syracuse  Hancock  Intl,  NDB 

RWY  28.  Amdt  27 
Ashtabula,  OH,  Ashtabula  County.  VOR  or 

GPS  RWY  8,  Orig  CANCELLED 
Ashtabula,  OH,  Ashtabula  County,  VOR  RWY 

8,  Orig 
East  Liverpoll,  OH,  Columbiana  County.  VOR 

or  GPS  RWY  25,  Amdt  3  CANCELLED 
East  Liverpoll,  OH.  Columbiana  County,  VOR 

RWY  25,  Amdt  3 
Philadelphia.  PA,  Philadelphia  Intl.  NDB  or 

GPS  RWY  27L,  Amdt  5  CANCELLED 
Philadelphia,  PA,  Philadelphia  Intl,  NDB 

RWY  27L.  Amdt  5 
Philadelphia,  PA,  Philadelphia  Intl,  VOR/ 

DME  RNAV  or  GPS  RWY  35,  Amdt  3A 

CANCELLED 
Philadelphia,  PA,  Philadelphia  totl,  VOR/ 

DME  RNAV  RWY  35,  Amdt  3A 
York,  PA,  York,  NDB  or  GPS  RWY  16,  Amdt 

4  CANCELLED 
York,  PA,  York.  NDB  RWY  17,  Amdt  5 
Tulsa,  OK,  Tulsa  Intl,  VOR  or  TACAN  or  GPS 

RWY  26,  Amdt  22A  CANCELLED 
Tulsa,  OK,  Tulsa  Intl,  VOR  or  TACAN  RWY 

26,  Amdt  22A 
Osceola,  WI,  L  O  Simenstad  Muni,  NDB  or 

GPS  RWY  28,  Amdt  9  CANCELLED 
Osceola.  WI,  L  O  Simenstad  Muni,  NDB  RWY 

28,  Amdt  9 

(FR  Doc.  97-33757  Filed  12-24-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14CFRPart97 

pocket  No.  29073;  AmdL  Na  183q 

RIN2120-AA6S 

Standard  inatrumant  Approach 
Procaduraa;  Miacellanaoua 
Amandmenta 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
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safe  and  efficient  use  of  the  navigable 

airspace  and  to  promote  safe  flight 

operations  under  instrument  flight  rules 

at  the  affected  airports. 

DATES:  An  effective  date  for  each  SIAP 

is  speciRed  in  the  amendatory 

provisions. 

Incorporation  by  reference  approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  OfHce 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subecription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best.  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPt.EMENTARY  l»rORMATK)N:  Ths 
amendment  to  part  ^J7  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
R260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  ."SLand  ^07  20  of  the  Federal 
Aviation  Regulation  (FAR).  Materials 
incorporated  by  reference  are  available 


for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  ofaeranuatical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  consideration,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
nXVP  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  The 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  s(>ecific 
conditions  existing  at  the  affiected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  fiight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  makes  them 
effective  in  less  then  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable. 


that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluations  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  07 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington.  DC  on  November  28, 
1997. 

Rkhard  O.  Gordoa, 

Acting  Director,  Flight  Standards  Service,. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standards  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120. 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN:  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME.  SDF.  SDF/DME: 
§  97.27  NDB.  NDB/DME;  §  97.29,  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SL\Ps: 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 

•    *     *  Effective  Upon  Publication 
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FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

11/13/97 

LA 

MO 

MS 

MS 

CA 

CA 

KY 

KY 

Ml 

NJ 

AK 

NC 

NO 

NC 

NC 

NC 

NC 

TX 
NE 
NE 
WV 

CA 

VA 
VA 

New  roads  

False  River  Air  Park  

7/7436 
7/7425 
7/7443 

7/7444 

7/7540 
7/7541 
7/7531 
7/7535 
7/7557 
7/7565 
7/7621 
7/7654 
7/7655 

7/7656 

7/7657 

7f7fm 

7/7659 

7/7650 
7/7697 

7/7698 

7/7744 

7l//2fi 
7/7740 

Loc  Rwy  36,  Grig... 
GPSflwy  11  Grig... 
VOR/DME  RNAV  Rwy  18.  Amdt 

6... 
VOR/DME  RNAV  or  GPS  Rwy 

36,  Amdt  3... 
ILS  Rwy  30R  Amdt  27... 
NDB  Rwy  30R  Amdt  6... 
ILS  Rwy  35,  ORIG-B... 
ILS  Rwy  17,  ORIG-B... 
ILS  Rwy  8R,  Amdt  5... 
VOR  or  GPS-B  /^dt  1. 

11/13«7 

11/16«7 

11/16/97  

11/17/97  

Point  Lookout  „ 

Greenwood _ 

Greenwood 

BakersfiekJ 

M.  Gratiam  Clark  

Greenwood-LeFtore 

Greenwood-LeFkxe - 

Meadows  Field  

11/17/97  

Bakersfield 

Louisville 

Meadows  Field  

11/17/97  

Louisville  inti — Standitord  FieW 

11/17/97  

Louisville  .-. 

Grand  Raoids 

Louisville  IntI — Standitord  FieW 

11/18/97  

Kent  County  Intl „ _... 

Atiantk:  City  Muni/Bader  Field 

11/18/97  

Atlantic  city  

1M20I97  

11/21/97 

11/21/97  

Klawock 

Edenton  

Flt7at>eth  City  

Klawock  

Northeastem  Regional _ 

Bizabeth  City  Coast  Guard  Air  Station/ 

Muni. 
Bizabeth  City  Coast  Guard  Air  Station/ 

Muni. 
Bizabetti  City  Coast  Guard  Air  Statk>n/ 

Muni. 
Bizabeth  City  Coast  Guard  Air  Station/ 

Muni. 
Bizabetti  City  Coast  Guard  Air  Statkm/ 

Muni. 
/Amarillo  Intl 

NDB^MERwy  1,Orig... 

GPS  Rwy  1,Orio... 

VORrt)ME  or  GPS  Rwy  19,  Amdt 

10... 
NOB  Rwy  10,  Orig... 

VOR/DME    or    GPS    Rwy    10, 

Orig... 
VOR/DME    or    GPS    Rwy    28, 

Orig... 
VOR/DME  or  GPS  Rwy  1,  Antdt 

11... 
ILS  Rwy  4.  Amdt  21A... 
NDB  or  GPS  Rwy  18,  Amdt  6... 
VOR/DME  or  GPS-A  Amdt  2  . 

11/21/97 

Elizat>eth  Citv  

11/21/97  

11/21/97 

Elizat)etti  City  , 

Elizat>etti  City  

11/21/97  

11/21/97 

Elizabeth  City  ..„ 

Amarillo 

Holdrege 

Hokjrege 

ParKersburg _ 

Sacramento  

Chartottesville .,.„... 

Ctiartottesville 

11/24/97  

Brewster  Fiekj 

11/24/97 

Brewster  Field 

11/24/97 

11/25«7  

U/2SI97  

11/25/97 

Wood  County  Airport— GiN  Robb  WH- 

son  Fiek). 
Sacramento  Mather _ 

Chartottesville — Albemarle  

Ctwlottesville— Albemarle  „ 

ILS  Rwy  3  Amdt  11... 

VOR/DME    or    GPS    Rwy    22L 

Orig... 
ILS  Rwy  3  Amdt  12... 
NDB  Rwy  3  Amdt  15... 

(FR  Doc.  97-33756  Filed  12-24-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adntinistration 

14  CFR  Part  97 

[Doctot  No.  29072;  Amdt  No.  1838] 

RIN  212fr-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Anr>endment8 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airp>orts.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 


instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SL\P 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Raster 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  tbe  affected  airport  is 
located. 


By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLfMBITARY  INFORMATION:  This 
amendm«it  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  F/^  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
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.special  format  make  thoir  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
puolishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  containea  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs.  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce.  I  And  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
hequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"sfgnificant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
{ni|nct  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 


amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  ofSubiecU  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air). 

Issued  in  Washington.  DC  on  November  28. 
1997. 

Richjtrd  O.  Gordon. 

Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120.  44701:  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
orTACAN;  §97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB.  NDB/DME;  §97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SLAPs;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

•  *  '  Effective  ]anuaryi.  1998 

Columbia.  CA,  Columbia.  NDB  OR  GPS-A, 

Grig.  CANCELLED 
St.  Louis.  MO.  Lambcrt-St  Louis  Intl.  VOR/ 

DMERWY  17.  Grig 
St.  Louis.  MO.  Lambert-St  Louis  Intl,  LDA/ 

DMERWY12L,  AmdtS 
St.  Louis.  MO.  Lambert-St  Louis  Intl,  LDA/ 

DME  RWY  30L.  Amdt  2 
St.  Louis,  MO.  Larobert-St  Louis  Intl.  ILS 

RWY  12L.  Amdt  4 
St.  Louis.  MO.  Lambert-St  Louis  Intl.  ILS 

RWY  12R.  Amdt  21 
St.  Louis.  MO.  Lambert-St  Louis  Intl.  ILS 

RWY  24R.  Amdt  45 
St.  Louis.  MO.  Lambert-St  Louis  Intl.  ILS 

RWY30L.  Amdt  11 
St.  Louis.  MO.  Lambert-St  Louis  Inti.  ILS 

RWY  30R.  Amdt  7 
Omaha.  NE.  Eppley  Airfield.  ILS  RWY  18. 

Amdt  6 

•  •  *  Effective  January  29,  1998 

Camden.  AR.  Harrell  Field.  VOR/DME  RWY 

36.  Amdt  8 
Camden.  AR.  Harrell  Field.  NDB  RWY  18. 

.Amdt  10 
Mason  City.  \A.  Mason  City  Muni,  ILS  RWY 

35.  Amdt  6 


Columbus.  OH.  Port  Columbus  Intl.  NDB  OR 

GPS  RWY  10L.  Amdt  8 
Columbus.  OH.  Port  Columbus  Intl.  ILS  RWY 

10L.  Amdt  17 
Columbus,  OH.  Port  Columbus  Intl.  RADAR- 

1.  Amdt  17.  CANCELLED 

•  •  '  Effective  February  26, 1998 

Guntersville.  AL,  Guntersville  Muni.  GPS-A, 

Orig 
Klawock,  AK.  Klawock.  GPS  RWY  1,  Orig 
Phoenix.  AZ,  Phoenix  Sky  Harbor  Intl,  VOR/ 

DME  or  GPS  RWY  8R.  Amdt  1. 

CANCELLED 
Phoenix,  AZ,  Phoenix  Sky  Harbor  tatl.  VOR/ 

DME-A.  Orig 
Phoenix,  AZ.  Phoenix  Sky  Harbor  InU,  LOC 

BC  RWY  26L.  Amdt  9 
Phoenix.  AZ.  Phoenix  Sky  Harbor  Intl.  ILS 

RWY  8R.  Amdt  10 
Phoenix.  AZ.  Phoenix  Sky  Hartmr  Intl.  GPS 

RWY  8R.  Orig 
Phoenix.  AZ.  Phoenix  Sky  Harbor  Intl,  GPS 

RWY  26L.  Orig 
Fallbrook.  CA.  Fallbrook  Community 

Airpark,  GPS  RWY  18.  Orig 
Brooksville,  FL,  Hernando  County.  ILS  RWY 

9.  Amdt  1 
Orlando,  FL.  Executive.  VOR/DME  RWY  25. 

Amdt  1 
Orlando,  FL,  Executive.  LOC  BC  RWY  25, 

Amdt  20 
Richmond.  KY.  Madison.  VOR/DME  OR  GPS 

RWY  18.  Amdt  5 
Duluth,  MN,  Sky  Harbor,  GPS  RWY  32,  Orig 
lackson,  MN,  )ackson  Muni.  NDB  RWY  13, 

Amdt  8 
Jackson.  MN,  Jackson  Muni,  GPS  RWY  31. 

Orig 
Hatteras.  NC.  Billy  Mitchell,  GPS  RWY  25, 

Amdtl 
Somerset.  PA.  Somerset  County,  LOC  RWY 

24.  Amdt  3 
Somerset.  PA.  Somerset  County.  NDB  RWY 

24.  Amdt  5 
Somerset.  PA,  Somerset  County.  GPS  RWY  6, 

Orig 
Somerset.  PA,  Somerset  County.  GPS  RWY 

24.  Orig 
Fort  Worth.  TX,  Bourland  Field.  GPS  RWY 

35.  Orig 

|FR  Doc.  97-33755  Filed  12-24-fl7:  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
th«  Energy  Policy  artd  Conservation 
Act  C'Appllance  Labeling  Rule") 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule  revision. 

summary:  The  Federal  Trade 
Commission  ("Commission")  revises 
Table  1  in  section  305.9  of  the 
Commission's  Appliance  Labeling  Rule 
("the  Rule"),  to  incorporate  the  latest 
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figures  for  average  unit  energy  costs  as 
published  by  the  Department  of  Energy 
("DOE")  in  the  Federal  Register  on 
December  8. 1997.  Table  I  sets  forth  the 
representative  average  unit  energy  costs 
for  five  residential  energy  sources, 
which  the  Commission  revises 
periodically  on  the  basis  of  updated 
information  provided  by  DOE. 

DATES:  This  rule  is  effective  December 
29,  1997.  The  mandatory  dates  for  using 
these  revised  DOE  cost  figures  in 
connection  with  the  Appliance  Labeling 
Rule  are  detailed  in  the  SUPPLEMENTARY 
INFORMATION  Section,  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Mills,  Attorney,  202-326-3035 
Division  of  Enforcement,  Federal  Trade 
Commission,  Washington,  D.C.  20580. 
SUPPLEMENTARY  INFORMATION:  On 
November  19, 1979,  the  Federal  Trade 
Commission  issued  a  final  rule  in 
response  to  a  directive  in  section  324  of 
the  Energy  Policy  and  Conservation  Act 
("EPCA").  42  U.S.C.  6201.'  The  Rule 
requires  the  disclosure  of  energy 
efficiency,  consumption,  or  cost 
information  on  labels  and  in  retail  sales 
catalogs  for  eight  categories  of 
appliances,  and  mandates  that  the 
energy  costs,  consumption,  or  efficiency 
ratings  be  based  on  standardized  test 
procedures  developed  by  DOE.  The  cost 
information  obtained  by  following  the 
test  procedures  is  derived  by  using  the 
representative  average  unit  energy  costs 
provided  by  DOE.  Table  1  in  305.9(a)  of 
the  Rule  sets  forth  the  representative 
average  unit  energy  costs  to  be  iised  for 
all  cost-related  requirements  of  the  Rule. 
As  stated  in  305.9(b),  the  Table  is  to  be 
revised  periodically  on  the  basis  of 
updated  information  provided  by  EXDE. 

On  December  8, 1997,  DOE  published 
the  most  recent  figures  for 
representative  average  unit  energy 
costs.2  Accordingly,  Table  1  is  revised 
to  reflect  these  latest  cost  figures  as  set 
forth  below. 

How  and  when  industry  members 
must  use  (or  not  use)  revised  Table  1  to 
calculate  cost  disclosures  for  labeling 
and  catalog  sales  is  explained  in  detail 
in  the  paragraphs  below.  In  sum: 

•  Manufacturers  of  refrigerators, 
refrigerator-freezers,  freezers,  clothes 


*  44  FR  66466.  Since  its  promulgation,  the  rule 
has  been  amended  Hve  times  tu  include  new 
product  categories — central  air  conditioners  (52  FR 
46888.  Dec.  10.  1987).  fluorescent  lamp  ballasts  (54 
FR  1182.  Jan.  12,  1989),  certain  plumbing  products 
(58  FR  54955.  Oct.  25.  1993).  certain  lamp  products 
(S9  FR  2S176.  May  13. 1994).  and  pool  healers  and 
certain  residential  water  heater  types  (59  FR  49556. 
Sept.  28, 1994).  Obligations  under  the  rule 
concerning  fluorescent  lamp  ballasts,  lighting 
products,  plumbing  products  and  pool  heaters  are 
not  affected  by  the  cost  Figures  in  this  notice. 

'62  FR  64574. 


washers,  dishwashers,  water  heaters, 
and  room  air  conditioners  are  not 
permitted  to  use  the  DOE  cost  figures 
published  today  to  calculate  the 
secondary  operating  cost  figures  on 
labels  for  their  products  until  the 
Commission  publishes  new  ranges  of 
comparability  for  those  products. 

•  Manufacturers  of  refrigerators, 
refrigerator-freezers,  freezers,  clothes 
washers,  dishwashers,  and  water  heaters 
have  no  need  for  the  DOE  cost  figures 
for  making  data  submissions  under 
305.8.  The  energy  use  information  they 
must  submit  and  use  as  primary  energy 
use  descriptions  on  labels  for  these 
products  is  flow  in  terms  of  energy 
consumption,  not  operating  cost. 

•  Manufacturers  of  products  covered 
by  the  Rule  must  use  the  1998  DOE  cost 
figures  published  today  to  calculate 
operating  cost  representations  in 
catalogs,  point  of  sale  literature  and 
other  point  of  sale  representations,  and 
advertisements  that  are  drafted  and 
printed  after  March  30, 1998. 

•  Beginning  March  30, 1998 
manufacturers  of  clothes  dryers, 
television  sets,  kitchen  ranges  and 
ovens,  and  space  heaters  must  begin 
using  the  1998  representative  average 
unit  costs  for  energy  in  all  operating 
cost  representations. 

For  Labeling  of  Products  Covered  by  the 
Commission's  Rule' 

Manufacturers  of  covered  products 
are  not  permitted  to  use- the  National 
Average  Representative  Unit  Costs 
published  today  on  labels  for  their 
products  until  the  Commission 
publishes  new  ranges  of  comparability 
for  those  products. 

Manufacturers  of  storage-type  water 
heaters  must  continue  to  use  the  1994 
DOE  cost  figures  (8.41  cents  j)er 
kilowatt-hour  for  electricity,  60.4  cents 
per  therm  for  natural  gas,  $1,054  per 
gallon  for  No.  2  heating  oil,  and  98.3 
cents  per  gallon  for  propane)  in 
determining  the  operating  cost 
disclosures  on  the  labels  on  their 
products.  This  is  because  the  1994  DOE 
cost  figures  were  in  effect  when  the 
1994  ranges  of  comparability  for  storage- 


^Sections  305.11(a)(5)(i)(H)(2)  and  (3)  of  the  Rule 
(16  CFR  305.11(a)(5)(i)(H)(2)  and  (3))  require  that 
labels  for  refrigerators,  refrigerator-freezers,  freezers, 
clothes  washers,  dishwashers,  water  heaters,  and 
room  air  conditioners  contain  a  secondary  energy 
usage  disclosure  in  terms  of  an  estimated  annual 
operating  cost  (labels  for  clothes  washers  and 
dishwashers  will  show  two  such  secondary 
disclosures — one  based  on  operation  with  water 
heated  by  natural  gas,  and  one  on  operation  with 
water  heated  by  electricity).  The  labels  also  must 
disclose,  below  this  secondary  estimated  annual 
operating  cost,  the  fact  that  the  estimated  annual 
operation  cost  is  based  on  the  appropriate  DOE 
energy  cost  figure,  and  must  identify  the  year  in 
which  the  cost  flgure  was  published. 


type  water  heaters  were  published,  and 
those  1994  ranges  are  still  in  effect  for 
those  products.*  Manufacturers  of 
storage-type  water  heaters  must 
continue  to  use  the  1994  cost  figures  to 
calculate  the  estimated  annual  operating 
cost  figures  on  their  labels  until  the 
Commission  publishes  new  ranges  of 
comparability  for  storage-type  water 
heaters. 

Manufacturers  of  refrigerators, 
refrigerator-freezers,  freezers,  heat  ptlmp 
water  heaters,  and  room  air  conditioners 
must  continue  to  derive  the  operating 
cost  disclosures  on  labels  by  using  the 
1995  National  Average  Representative 
Unit  C^sts  (8.67  cents  per  kilowatt-hour 
for  electricity,  63  cents  per  therm  for 
natural  gas,  $1,008  per  gallon  for  No.  2 
heating  oil,  and  98.5  cents  per  gallon  for 
propane)  that  were  in  effect  when  the 
current  (1995)  ranges  of  comparability 
for  these  products  were  published.' 
Manufacturers  of  refrigerators,- 
refrigerator-freezers,  freezers,  heat  pump 
water  heaters,  and  room  air  conditioners 
must  continue  to  use  the  1995  DOE  cost 
figures  to  calculate  the  operating  cost 
disclosure  disclosed  on  labels  until  the 
Commission  publishes  new  ranges  of 
comparability  for  refrigerators, 
refrigerator-freezers,  freezers,  heat  pump 
water  heaters,  or  room  air  conditioners 
based  on  future  annual  submissions  of 
data.  In  the  notice  announcing  the  new 
ranges,  the  Commission  also  will 
announce  that  operating  cost 
disclosures  must  be  based  on  the  DOE 
cost  figure  for  electricity  in  effect  at  that 
time. 

Manufacturers  of  instantaneous  water 
heaters  must  continue  to  base  the 
required  secondary  operating  cost 
disclosures  on  labels  on  the  1996 
National  Average  Representative  Unit 


''The  1994  DOE  cost  flgures  were  published  by 
DOE  on  December  29.  1993  (58  FR  68901).  and  by 
the  Commission  on  February  8,  1994  (59  FR  5699). 
The  current  (1994)  ranges  of  comparability  for 
storage-type  water  heaters  were  published  on 
September  23.  1994  (59  FR  48796).  On  August  21. 
1995  (60  FR  43367).  on  September  16.  1996  (61  FR 
48620).  and  again  on  August  25.  1997  (62  FR 
44890).  the  Commission  announced  that  the  1994 
ranges  for  storage-type  water  heaters  will  continue 
to  remain  in  effect. 

'The  1995  DOE  cost  figures  were  published  by 
DOE  on  January  5. 1995  (60  FR  1773).  and  by  the 
Commission  on  February  17,  1995  (60  FR  9296). 
The  current  (1995)  ranges  of  comparability  for  heat 
pump  water  heaters  were  published  on  August  21. 
1995  (60  FR  43367).  The  current  (1995)  ranges  for 
refrigerators,  refrigerator-freezers,  freezers,  and 
room  air  conditioners  were  published  on  November 
13,  1995  (60  FR  56945).  On  September  16.  1996  (61 
FR  48620).  and  again  on  August  25.  1997  (62  FR 
44890).  the  Commission  announced  that  the  1995 
ranges  for  heat  pump  water  heaters  and  room  air 
conditions  would  continue  to  remain  in  effect.  On 
October  28. 1996  (61  FR  55563).  the  Commission 
announced  that  the  1995  rnages  for  refrigerators, 
refrigerator-freezes  would  continue  to  remain  in 
effect. 
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Costs  for  electricity  (8.6  centers  per 
kilowatt-hour),  natural  gas  (62.6  cents 
per  therm),  propane  (90  cents  per 
gallon),  and/or  heating  oil  (92  cents  per 
gallon)  that  were  published  by  EXDE  on 
January  19.  1996,*  and  by  the 
Commission  on  February  14.  1996.''  and 
that  were  in  effect  when  the  1996  ranges 
of  comparability  for  these  products  were 
published." 

Manufacturers  of  clothes  washers  and 
dishwashers  must  continue  to  base  the 
required  secondary  operating  cost 
disclosures  on  labels  on  the  1997 
National  Average  Representative  Unit 
Costs  for  electricity  (8.31  cents  per 
kilowatt-hour),  natural  gas  (61.2  cents 
per  therm),  propane  (98  cents  per 
gallon),  and/or  heating  oil  (99  cents  per 
gallon)  that  were  published  by  DOE  on 
November  18.  1996."  and  by  the 
Commission  on  February  5.  1997. 'o  and 
that  were  in  effect  when  the  1997  ranges 
of  comparability  for  these  products  were 
published.  >> 

For  1997  Submissions  of  Data  Under 
Section  305.8  of  the  Commission's  Rule 

Manufacturers  no  longer  need  to  use 
the  DOE  cost  Figures  in  complying  with 
the  data  submission  requirements  of 
305.8  of  the  Rule.  Pursuant  to 
amendments  to  the  Rule  published  on 
fuly  1.  1994  >'  (with  extended 
compliance  dates  published  on 
December  8,  1994  '>),  the  estimated 
annual  operating  cost  is  no  longer  the 
primary  energy  usage  descriptor  for 
refrigerators,  refrigerator-freezers, 
fnezen.  clothes  washers,  dishwashers, 
and  water  heaters.  Under  the 
amendments,  the  energy  usage  and  the 
ranges  of  comparability  for  those 
product  categories  must  be  expressed  in 
terms  of  estimated  annual  energy 
consumption  (kilowatt-hour  use  per 
year  for  electricity,  therms  per  year  for 


natural  gas,  or  gallons  per  year  for 
propane  and  oil).  Thus,  the  1998  (and 
all  subsequent)  data  submissions  under 
305.8  for  these  product  categories 
(which  are  to  enable  the  Commission  to 
publish  ranges  of  comparability)  must 
be  made  in  terms  of  estimated  annual 
energy  consumption,  not  cost.  The 
energy  efflciency  descriptors  for  the 
other  products  covered  by  the  Rule 
(room  air  conditioners,  furnaces,  boilers, 
central  air  conditioners,  heat  pumps, 
and  pool  heaters)  are  unaffected  by  the 
amendments  mentioned  above.  The 
annual  data  submission  requirements 
for  those  products,  which  are  not  based 
on  the  IX)E  cost  figures,  will  continue 
to  be  in  terms  of  energy  efficiency. 

For  convenience,  the  aiuiual  dates  for 
data  submission  are  repeated  here: 
Clothes  washers:  March  1 
Water  heaters:  May  1 
Furnaces:  May  1 
Room  air  conditioners:  May  1 
Pool  Heaters:  May  1 
Dishwashers:  )une  1 
Central  air  conditioners:  July  1 
Heat  pumps:  July  1 
Refrigerator:  August  1 
Refrigerators-freezers:  August  1 
Freezers:  August  1 

For  Energy  Cost  Representations 
Respecting  Covered  Products  in 
Catalogs 

Energy  cost  representations  in 
catalogs  that  are  drafted  and  printed 
while  the  1998  cost  figures  are  in  effect 
must  be  derived  using  the  1998  energy 
costs  beginning  March  30,  1998. 

For  Energy  Cost  Representations 
Respecting  Products  Covered  by  EPCA 
But  Not  by  the  Commission's  Rule 

Manufacturers  of  products  covered  by 
section  323(c)  of  EPCA.  42  U.S.C. 
6293(c).  but  not  by  the  Appliance 
Labeling  Rule  (clothes  dryers,  television 


sets,  kitchen  ranges  and  ovens,  and 
space  heaters)  must  use  the  1998  DOE 
energy  costs  in  all  operating  cost 
representations  beginning  March  30. 
1998. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  Regulatory 
Flexibility  Act  analysis  (5  U.S.C.  603- 
604)  are  not  applicable  to  this 
proceeding  because  the  amendments  do 
not  impose  any  new  obligations  on 
entities  regulated  by  the  Appliance 
Labeling  Rule.  Thus,  the  amendments 
will  not  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities  "  (5  U.S.C.  605).  The 
Commission  has  concluded,  therefore, 
that  a  regulatory  flexibility  analysis  is 
not  necessary,  and  certifies,  under 
Section  605  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b)).  that  the 
amendments  announced  today  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  SubiecU  in  16  CFR  Pari  305 

Advertising.  Energy  conservation. 
Household  appliances.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

PART  305— {AMENDED] 

Accordingly.  16  CFR  Part  305  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  305 
continues  to  read: 

Authority:  42  U.S.C  6294. 

2.  Section  305.9(a)  is  revised  to  read 
as  follows: 

f  30S.9    Representative  average  unit 
energy  costs. 

(a)  Table  1  contains  the  representative 
unit  energy  costs  to  be  utilized  for  all 
requirements  of  this  part. 


Table  1  .—Representative  Average  Unit  Costs  of  Energy  for  Five  Residential  Energy  Sources  (1998) 


Type  ot  energy 


In  commonty  used  terms 


As  required  by  DOE  test  procedure 


Dollars  per 
miWon  Btu  ^ 


Electricity  

Natural  Gas 

No  2  heating  oi 

Propane 

Kerosene  


8.42c/kWh  »  ' 

61 .9cAt>erm  «  or  $6.36/MCFS« 

S.95/gaMon ' 

$0.9S/galton« 

$i.Oi/gaion» ...- 


$0.0842/kWh 

$0.000006 19/Btu 
S0.00000685/Btu 
S0.00001039/Btu 
$0.00000748/Btu 


$24.68 

6.19 

6.85 

10.39 

7.48 


*  Btu  stands  tor  British  tttermai  unit. 
»kWh  stands  tor  kilowatt  hour. 

»1  kWh-3,412  Btu. 

*  1  therm>  100,000  Btu.  Natural  gas  prices  indude  taxes. 
>MCF  stands  for  1.000  cut>ic  leet. 


•61  FR  1368. 

'61  FR5679. 

*The  currant  ringts  for  inManlan«ous  watar 
llMten  ware  publlshad  on  Septomber  16.  1996  (61 
FR  4ae20).  On  AuRust  25.  1997  (62  FR  44890).  tha 
CommiMion  announced  that  the  1996  ranges  for 


instantaneous  watar  hMt«n  would  contiitu*  to 
remain  in  effect. 

•    61  FR  58679. 

•"    62  FR  5316. 

■  ■  The  current  (corrected)  ranges  for  clothes 
washers  were  published  on  August  6.  1997  (62  FR 


42209):  the  current  ranges  for  dishwashers  were 
published  on  August  25.  1997  (62  FR  44690). 

"  59  FR  34014. 

"  59  FR  63688. 
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Donald  S.  Cl«rk, 

Secretary. 

[FR  Doc.  97-33686  Filed  12-24-97;  8:45  am) 

BtLLMQ  CODE  C7S0-01-M 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Part  40 
[Public  Notice  2674] 

VISAS:  Public  Charge 

AGENCY:  Department  of  State,  Bureau  of 

Consular  Affiairs. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  rule  amends  Department 
of  State  regulations  by  establishing 
uniform  procedures  for  the  acceptance 
of  affidavits  of  support  by  consular 
posts  abroad  as  required  by  the 
Immigration  and  Nationality  Act  (INA). 
This  rule  is  necessary  to  ensure  proper 
adjudication  of  immigrant  visas  under 
the  INA. 

DATES:  Effective  Date:  This  interim  rule 
is  effective  on  December  19, 1997. 
Comment  E)ate:  Submit  comments  on  or 
before  February  27, 1998. 
ADDRESSES:  Please  submit  written 
comments  to  the  Chief,  Legislation  and 
Regulations  Division,  Visa  Office,  Room 
L603-C,  SA-1,  Washington,  D.C.  20520- 
0106.  Comments  will  be  made  available 
for  public  inspection  at  the  Department 
of  State's  Public  Reading  Room,  2201  C 
Street,  NW.  Washington,  DC.  20520. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Acker,  Visa  Regulations  Coordinator, 
Legislation  and  Regulations  Division, 
Visa  Office,  Room  L603-C,  SA-1, 
Washington,  DC,  20520-0106 
(ackerrl®SA  1  WPOA.us-state.gov). 
SUPPLEMENTARY  INFORMATION:  On 
September  30,  1996.  the  President 
signed  the  Illegal  Immigration  Reform 
and  Immigrant  Responsibility  Act  of 
1996  (DRIRA),  Pub.  L.  104  208,  which, 
among  numerous  other  changes, 
amended  section  212(a)(4)  of  the 
Immigration  and  Nationality  Act  (INA) 
to  provide  that  an  alien  is  excludable  or 
inadmissible  to  the  United  States  based 
upon  the  likelihood  of  becoming  a 
public  charge  if  the  alien  is  seeking  an 
immigrant  visa,  admission  as  an 
immigrant,  or  adjustment  of  status  as: 
(a)  An  immediate  relative,  (b)  a  family- 


based  immigrant,  or  (c)  an  employment- 
based  immigrant  (if  a  sponsoring 
relative  is  the  petitioning  employer  or 
owns  a  significant  ownership  interest  in 
the  entity  that  is  the  petitioning 
employer)  unless  the  alien  is  the 
beneficiary  of  an  affidavit  of  support 
filed  under  INA  section  213A.  INA 
213A  specifies  the  conditions  that  must 
be  met  in  order  for  an  affidavit  of 
support  to  be  acceptable  for  use  by  a 
visa  applicant  to  establish  eligibility 
imder  INA  212(a)(4)(C). 

Under  the  provisions  of  IIRIRA  (Title 
V,  Subtitle  C,  Section  551(c)),  the 
Attorney  General  is  responsible  for 
promulgating  the  standard  forms  to  be 
used  in  coimection  with  the  filing  of 
affidavits  of  support  and  in  establishing 
the  effective  date  upon  which  such 
forms  are  required.  The  Immigration 
and  Naturalization  Service  (INS) 
published  an  interim  rule  on  October 
20, 1997  (Federal  Register,  Vol.  62,  No. 
202,  pp.  54346-54356)  describing-the 
new  "Affidavit  of  Support"  (Form  I- 
864),  and  two  ancillary  forms,  the 
"Contract  Between  Sponsor  and 
Household  Member"  (Form  I-864A), 
and  the  "Sponsor's  Notice  of  Change  of 
Address"  (Form  I-«65).  INS's  rule 
included  procedural  instructions  for 
filling  out  the  forms,  and  established 
December  19, 1997  as  the  effective  date 
on  which  these  forms  would  be  required 
for  submission  to  immigration  and 
consular  officers. 

The  net  effect  of  the  new  affidavit  of 
support  is  that  it  is  must  be  fully 
executed  in  compliemce  with  the 
provisions  of  INA  213A  in  order  for  an 
alien  (as  described  above)  to  meet  the 
requirements  of  INA  212(a)(4)(C).  An 
affidavit  of  support  that  has  been 
appropriately  executed  and  submitted 
does  not,  however,  necessarily  establish 
that  an  alien  is  not  within  the  purview 
of  the  public  charge  provisions  of 
212(a)(4)(A).  That  decision  remains 
vested  with  the  reviewing  immigration 
or  consular  officer,  who  must  be 
satisfied  that  the  alien  is  otherwise  not 
likely  to  become  a  public  charge  upon 
entering  the  United  States. 

Accordingly,  the  Department  is  (1) 
adding  new  regulations  at  22  CFR 
40.41(b)  and  (c),  (2)  amending 
regulations  at  22  CFR  40.41(a),  (b),  and 
(d)  to  reflect  the  new  affidavit  of  support 
requirements,  and  (3),  redesignating  22 
CFR  40.41(b),  (c),  and  (d)  as  40.41(d), 
(e),  and  (f).  respectively.  In  addition,  the 
current  description  of  the  poverty  line 
contained  in  new  40.41(f),  formerly  (d). 


is  being  eliminated  and  replaced  with  a 
reference  to  new  section,  INA  213 A(h), 
which  contains  the  definition  of  the 
poverty  line  to  be  used  for  213A 
purposes.  Since  both  the  old  and  the 
new  description  refer  to  the  same 
poverty  line  established  by  the 
Department  of  Health  and  Hiunan 
Services,  this  change  will  simply  make 
uniform  all  references  to  the  poverty 
fine  for  purposes  of  212(a)(4)  in 
accordance  with  the  latest  description. 
The  new  (f)  is  also  retitled  to  reflect  the 
revised  language. 

Interim  Rule 

This  rule  modifies  22  CFR. 
Subchapter  E,  Subpart  E  to  reflect 
changes  made  by  IIRIRA.  Title  V, 
Subtitle  C,  of  IIRIRA,  which  is 
implemented  by  this  rule  became 
effective  December  19, 1997.  The 
issuance  of  this  rule  as  an  interim  rule, 
with  provisions  for  post-promulgation 
public  comments,  is  based  upon  the 
"good  cause"  exception  found  at  5 
U.S.C.  553(b)(B)  and  553(d)(3)  because  it 
implements  statutory  provisions  and  an 
effective  date  set  under  statutory 
authority. 

Pursuant  to  §  605(b)  of  the  Regulatory 
Flexibility  Act,  the  Department  has 
assessed  the  potential  impact  of  this 
rule  and  it  has  been  determined,  and  the 
Assistant  Secretary  for  Consular  Affairs 
hereby  certifies,  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  has  no  economic  effect  beyond 
that  of  the  statutory  requirements 
already  in  effect  which  it  implements. 

As  required  by  5  U.S.C.  chapter  8,  the 
Department  has  screened  this  rule  and 
determined  that  it  is  not  a  major  rule,  as 
defined  in  5  U.S.C.  80412. 

This  rule  imposes  no  reporting  or 
record-keeping  action  on  the  public 
requiring  the  approval  of  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act. 

This  rule  has  been  reviewed  as 
required  by  E.O.  12988  and  determined 
to  meet  the  applicable  regulatory 
standards  it  describes.  Although 
exempted  from  E.O.  12866.  this  rule  has 
been  reviewed  to  ensure  consistency 
with  it. 

List  of  Subjects  in  22  CFR  Part  40 

Ahens,  Immigrants,  Immigration, 
Nonimmigrants,  Passports  and  visas. 

In  view  of  the  foregoing,  22  CFR  is 
amended  as  follows: 
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PART  40— [AMENDED] 

1.  The  authority  citation  for  Part  40  is 
revised  to  read: 

Authority:  8  U.S.C.  1104.  Pub.L.  104-208. 
1 10  Stat.  3009:  22  U.S.C.  2651a. 

2.  Section  40.41  is  revised  as  follows: 

§40.41    Put)llc  charge. 

(a)  Basis  for  Determination  of 
Ineligibility.  Any  determination  that  an 
alien  is  ineligible  under  INA  212(a)(4) 
must  be  predicated  upon  circumstances 
indicating  that,  notwithstanding  any 
afndavit  of  support  that  may  have  been 
nied  on  the  alien's  behalf,  the  alien  is 
likely  to  become  a  public  charge  after 
admission,  or,  if  applicable,  that  the 
alien  has  failed  to  fulHIl  the  afHdavit  of 
support  requirement  of  INA 
212(a)(4)(C). 

(b)  Affidavit  of  Support.  Any  alien 
seeking  an  immigrant  visa  under  INA 
201(b)(2),  203(a).  or  203(b),  based  upon 
a  petition  Tiled  by  a  relative  of  the  alien 
(or  in  the  case  of  a  petition  filed  under 
INA  203(b)  by  an  entity  in  which  a 
relative  has  a  significant  ownership 
interest),  shall  be  required  to  present  to 
the  consular  officer  an  affidavit  of 
support  on  a  form  that  complies  with 
terms  and  conditions  established  by  the 
Attorney  General. 

(c)  Joint  Sponsors.  Submission  of  one 
or  more  additional  affidavits  of  support 
by  a  joint  sponsor/sponsors  is  required 
whenever  the  relative  sponsor's 
household  income  and  significant 
assets,  and  the  immigrant's  assets,  do 
not  meet  the  Federal  poverty  line 
requirements  of  INA  213A. 

(d)  Posting  of  Bond.  A  consular  officer 
may  issue  a  visa  to  an  alien  who  is 
within  the  purview  of  INA  212(a)(4) 
(subject  to  the  affidavit  of  support 
requirement  and  attribution  of  sponsor's 
income  and  resources  under  section 
213A),  upon  receipt  of  a  notice  from  INS 
of  the  giving  of  a  bond  or  undertaking 

in  accordance  with  INA  213  and  INA 
221(g),  and  provided  further  that  the 
officer  is  satisfied  that  the  giving  of  such 
bond  or  undertaking  removes  the 
likelihood  that  the  alien  will  become  a 
public  charge  within  the  meaning  of  this 
section  of  the  law  and  that  the  alien  is 
otherwise  eligible  in  all  respects. 

(e)  Prearranged  Employment.  An 
immigrant  visa  applicant  relying  on  an 
offer  of  prearranged  employment  to 
establish  eligibility  under  INA  212(a)(4). 
other  than  an  offer  of  employment 


certified  by  the  Department  of  Labor 
pursuant  to  INA  212(a)(5)(A).  must 
provide  written  confirmation  of  the 
relevant  information  sworn  and 
subscribed  to  before  a  notary  public  by 
the  employer  or  an  authorized  employee 
or  agent  of  the  employer.  The  signer's 
printed  name  and  position  or  other 
relationship  with  the  employer  must 
accompany  the  signature. 

(0  Use  of  Federal  Poverty  Line  Where 
INA  213A  Not  Applicable.  An 
immigrant  visa  applicant,  not  subject  to 
the  requirements  of  INA  213A,  and 
relying  solely  on  personal  income  to 
establish  eligibility  under  INA  212(a)(4), 
who  does  not  demonstrate  an  annual 
income  above  the  Federal  poverty  line, 
as  defined  in  INA  213A  (h),  and  who  is 
without  other  adequate  financial 
resources,  shall  be  presumed  ineligible 
under  INA  212(a)(4). 

Dated:  December  19, 1997. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
(FR  Doc.  97-33691  Filed  12-24-97;  8:45  am] 

aiLUNO  CODE  4710-(M-P 


DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affairs 

22  CFR  Part  40 

(Public  Notice  2666] 

Visas:  Grounds  of  Ineligibility 

AGENCY:  Bureau  of  Consular  Affairs. 

Department  of  State. 

ACTKM:  Interim  rule  with  request  for- 

comments. 

summary:  This  rule  implements  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 
(IIRIRA).  The  act  adds  new  grounds  of 
inadmissibility  to  the  United  States  for: 
certain  aliens  who  have  not  been 
inoculated  against  infectious  diseases 
designated  by  statute  or  by  the  Advisory 
Committee  for  Immunization  Practices 
(ACIP);  aliens  who  have  been  subject  to 
certain  civil  penalties:  alien  student  visa 
abusers;  aliens  present  in  the  United 
States  without  admission  or  parole: 
aliens  who  fail  to  attend  removal 
proceedings:  unlawful  alien  voters;  and 
former  citizens  who  renounced  United 
States  citizenship  in  order  to  avoid 
paying  taxes.  Some  of  the  sections  cited 
above  also  provide  for  waivers  of  a 


number  of  grounds  of  inadmissibility. 
The  rule  also  incorporates  into  the 
Department's  regulations  a  delegation  of 
authority  from  the  Immigration  and 
Naturalization  Service  pertaining  to 
waivers  of  inadmissibility  under 
§  212(a)(l)(A)(ii)  of  the  Immigration  and 
Nationality  Act  (INA),  as  amended. 
Finally,  this  rule  makes  a  few 
miscellaneous  technical  corrections. 

DATES:  Effective  Dates: 

§  40.11     September  30, 1096 

§  40.22     September  30,  1997. 

§  40.52     September  30,  1996 

§40.61     April  1. 1997 

§40.62     April  1.  1997 

§  40.66    September  30, 1 996 

§  40.67    November  30, 1996 

§40.91     April  1,  1997 

§40.92     April  1,1997 

§40.93     April  1,1997 

§  40.104     September  30.  1996 

§  40.105     September  30,  1996 

Comment  Date:  Written  comments 
must  be  submitted  on  or  before  February 
27,  1998. 

ADDRESSES:  Written  comments  may  be 
addressed  to  the  Chief,  Legislation  and 
Regulations  Division,  Visa  Office,  Room 
L603-C.  SA-1,  Washington.  D.C. 
20520-0106. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Edward  Odom,  Chief,  Legislation  and 
Regulations  Division.  (202)  663-1204. 

StJPPLBMENTARY  INFORMATION:  Some  of 
the  provisions  of  IIRIRA  implemented 
by  this  rule  became  effective  on  the  date 
of  enactment,  September  30,  1996. 
Others  became  effective  on  November 
30, 1996.  Still  others  became  effective 
on  April  1, 1997.  Therefore,  in  order  to 
coincide  with  the  effective  dates 
mandated  by  Congress,  the  effective 
dates  are  listed  in  the  DATES  section  of 
this  document.  Division  "C"  of  the 
Omnibus  Consolidated  Appropriations 
Act,  1997  (the  Illegal  Immigration 
Reform  and  Alien  ResponsibiUty  Act  of 
1996  (IIRIRA)),  made  substantial 
changes  and  additions  to  the  INA 
affecting  numerous  regulations  at  22 
CFR,  Subchapter  E.  On  November  21, 
1996,  the  Department  published  a  final 
rule  [61  FR  59182]  to  restructure  the 
numbering  of  22  CFR  Part  40  in  light  of 
these  additions.  This  rule  incorporates 
changes  to  those  sections  of  Part  40 
shown  in  the  table  below. 


22  CFR  Part  Af- 
fected 


Heading 


IIRIRA  Section  No. 


§40.11   .... 
§  40.22(b) 
§40.52  .... 
§40.61   .... 


Medical  Grounds  of  IneligitMlity  

Suspended  Sentences  

Unqualified  Physicians  

Aliens  Present  WIttiout  Admission  or  Parole 


§341 

§322 

N/A  (typographic  correction) 

1301 
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22  CFR  Part  Af- 
fected 


§40.62 
§40.66 
§40.67  , 
§40.91  . 
§40.92  . 
§40.93  . 
§40.104 
§40.105 


Heading 

Failure  to  Attend  Removal  Proceedings  

Aliens  Subject  of  Civil  Penalty  

Student  Visa  Abusers 

Certain  Aliens  Previously  Removed „ 

AHens  Unlawfully  Present 

Aliens  Unlawfully  Present  After  Previous  Immigration  Violations 

Unlawful  Voters  

Former  Citizens  Who  Renounced  Citizenship  to  Avoid  Taxation 


IIRIRA  Section  No. 


§301 
§345 
§346 
§301 
§301 
§301 
§347 
§352 


22  CFR  40.  i  1— Medical  Grounds  of 
Ineligibility 

Section  341  of  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  amended  the  medical 
grounds  of  visa  ineligibility  under  INA 
212(a)(1)(A)  to  render  inadmissible 
under  DMA  212(a)(l)(A)(ii)  all  applicants 
for  immigrant  visas  and  adjustment  of 
status  who  fail  to  present 
documentation  showing  that  they  have 
been  vaccinated  against  a  broad  range  of 
vaccine-preventable  diseases.  The 
amendments  to  INA  212(a)(1)(A)  by 
section  341  of  IIRIRA  became  effective 
on  the  date  of  enactment,  September  30, 
1996.  The  diseases,  as  specifically 
identified  in  the  statute  are:  mumps, 
measles,  rubella,  polio,  tetanus  and 
diphtheria  toxoids,  pertussis,  influenza 
type  B  and  hepatitis  B  "and  any  other 
diseases  which  are  designated  by  the 
Advisory  Committee  for  Immunization 
Practices  (ACIP)."  Section  341  of  IIRIRA 
also  prescribed  new  waiver  provisions 
at  INA  212(g)(2)  for  aliens:  (1)  who  were 
initially  missing  required  vaccinations 
but  who  subsequently  obtained  them;  or 
(2)  for  whom  one  or  more  of  the 
required  vaccinations  would  be 
medically  inappropriate  as  certified  by 
the  reviewing  civil  surgeon  or  panel 
physician  in  accordance  with 
regulations  established  by  the 
Department  of  Health  and  Human 
Services;  or  (3)  who  establish  to  the 
satisfaction  of  the  Attorney  General  that 
compliance  with  the  vaccination 
requirements  under  INA  212(a)(l)(A)(ii) 
would  be  contrary  to  the  alien's 
religious  beliefs  or  moral  convictions.  In 
its  conference  report.  Congress 
indicated  that  the  waiver  authority  of 
INA  212(g)(2)  should  be  exercised  in 
appropriate  cases  to  permit  admission 
where,  for  example:  (1)  the  alien  is 
unable  to  receive  a  safe  dosage  of  a 
particular  vaccine:  (2)  it  is  certified  that 
the  vaccine  is  unavailable  in  the  alien's 
country  of  nationality;  (3)  an  alien  child 
undergoing  a  vaccination  series  over  a 
given  course  of  time  has  not  had  a 
reasonable  opportunity  to  complete  the 
required  series;  or  (4)  the  alien  is  an 
active  member  of  a  religious  faith  that 
has  notified  the  Attorney  General  that 


such  vaccination(s)  would  contradict 
the  fundamental  tenets  of  the  alien's 
religion. 

ITie  Department  of  State  and  the 
Immigration  and  Naturalization  Service 
(INS)  anticipate  that  large  numbers  of 
immigrant  visa  applicants  will  be 
rendered  ineligible  for  visa  issuance 
under  the  provisions  of  INA 
212(a)(l)(A)(ii)  but  will  routinely  be 
eligible  for  waivers  either  because  they 
initially  did  not  have  a  required 
vaccination,  but  subsequently  obtained 
it,  or  because  the  panel  physician 
certified,  in  compliance  with  the  HHS 
regulations,  that  a  particular  vaccination 
"would  not  be  medically  appropriate." 
To  minimize  the  administrative  burden 
on  INS  and  State,  section  40.11(c)  of  this 
rule  incorporates  into  the  Department's 
regulations  INS's  delegation  to  consular 
officers  of  the  authority  to  grant  waivers 
of  inadmissibility  under  INA 
212(g)(2)(A)  and  (B).  Under  this 
delegation  by  INS,  no  waiver 
application  (currently  INS  Form  1-601) 
or  fee  is  required,  and  consular  officers 
may  grant  waivers  imder  INA 
212(g)(2)(A)  and  (B)  without  consulting 
with  INS  beforehand.  INS  has  not 
delegated  the  authority  to  grant  waivers 
under  212(g)(2)(C)  for  religious/moral 
reasons,  however.  Consistent  with  the 
statute,  these  waiver  requests  will  be 
processed  by  INS  on  a  case-by-case  basis 
pursuant  to  regulations  published  by  the 
Attorney  General. 

22  CFR  40.22— Suspended  Sentences 

Section  322  of  IIRIRA  amended 
section  101(a)  of  the  INA  by  adding  new 
paragraph  101(a)(48)  which  defines 
"conviction"  and  "term  of 
imprisonment."  The  new  language  of 
INA  101(a)(48)(B)  is  applicable  to 
convictions  and  sentences  at  any  time 
and  directs  that  "any  reference  to  a  term 
of  imprisonment  or  a  sentence  with 
respect  to  an  offense  is  deemed  to 
include  the  period  of  incarceration  or 
confinement  ordered  by  a  court  of  law 
regardless  of  any  suspension  of  the 
imposition  or  execution  of  that 
imprisonment  or  sentence  in  whole  or 
part."  Under  United  States  criminal  law. 
courts  may  either  impose  a  sentence  or 


suspend  imposition  of  the  sentence.  In 
Matter  of  Castro.  19  I&N  Dec.  692  (BL\ 
1988),  the  Board  of  Immigration 
Appeals  held  that,  when  the  imposition 
of  a  sentence  is  suspended  no  sentence 
has  actually  been  imposed.  This 
decision  was  codified  at  22  CFR 
40.22(b).  but  has  now  been  effectively 
reversed  by  new  INA  paragraph 
101(a)(48).  Accordingly,  the  regulation 
at  22  CFR  40.22(b)  is  being  removed, 
and  22  CFR  40.22(c),  (d),  (e).  and  (f)  are 
being  redesignated  (b),  (c),  (d),  and  (e), 
respectively. 

22  CFR  40.52— Unqualified  Physicians 

A  technical  correction  is  made  to  22 
CFR  40.52  changing  the  incorrect 
reference  cite  "INA  203(a)(2)  and  (3)"  to 
read  "INA  203(b)(2)  and  (3)." 

22  CFR  40.61— Aliens  Present  Without 
Admission  or  Parole 

Section  301(a).  (b).  and  (d)  of  IIRIRA 
replaced  the  terms  "entry"  and 
"excludable"  with  "admission"  and 
"inadmissibility"  (see  INA  101(a)(13) 
and  212(a)(6)(A)  and  (B)),  and  replaced 
the  term  "deportation"  with  "removal" 
(see  INA  212(a)(9)). 

Section  301(c)  of  IIRIRA  essentially 
moved  the  former  provisions  of  INA 
212(a)(6)(A)  and  (B)  to  a  new 
subparagraph  (9)(A).  and  modified  them 
by  substituting  new  provisions  relating 
to  admissions  at  INA  subparagraphs 
212(a)(6)(A)  and  (B).  The  first  of  these, 
INA  212(a)(6)(A),  makes  inadmissible  an 
alien  who  is  in  the  United  States 
without  having  been  admitted  or 
paroled  or  who  has  come  into  this 
country  at  a  place  other  than  a 
designated  port  of  entry.  This  provision 
is  written  in  the  present  tense  and  is 
designed  to  make  the  aliens  described 
therein  subject  to  grounds  of 
inadmissibility  rather  than  grounds  of 
deportation.  INA  212(a)(6)(A)  applies 
only  to  aliens  who  are  present  in  the 
United  States.  Thus,  in  the  absence  of 
an  order  of  removal,  it  has  no  direct 
effect  on  the  eligibility  for  a  visa  of  an 
alien  at  a  consular  post  and  the 
regulation  being  added  at  22  CFR  40.61 
so  states. 
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22  CFR  40.62— Failure  To  Attend 
Removal  Proceedings 

New  INA  212(a)(6)(B)  provides  that  an 
alien  who,  without  reasonable  cause, 
fails  or  refuses  to  attend  or  remain  in 
attendance  at  removal  proceedings  shall 
be  inadmissible  for  five  years  following 
departure  or  removal.  Such  an  alien  is 
thus  also  ineligible  for  a  visa  for  that 
period  of  time.  This  ground  of 
inadmissibility  is  being  applied  only  to 
those  aliens  placed  in  removal 
proceedings  on  or  after  April  1,  1997,  as 
set  forth  in  INA  240.  which  was  added 
by  section  304(a)  of  IIRIRA. 

Regulations  pertaining  to  revised  INA 
212(a)(6)  are  being  added  to  22  CFR 
40.61  and  40.62. 

22  CFR  40.6e— Subject  of  Civil  Penalty 

The  Immigration  Act  of  1990,  Pub.  L. 
101-649,  added  as  a  new  ground  of  visa 
ineligibility,  INA  212(a)(6)(F)  rendering 
inadmissible  any  alien  who  is  the 
subject  of  a  final  removal  order  for 
violating  INA  274C  relating  to  civil 
penalties  for  document  fraud.  INA  274C 
provides  civil  penalties  for  persons 
determined  by  an  administrative  law 
judge  to  have  been  involved  in  virtually 
any  activity  involving  forged,  altered  or 
stolen  documents  used  to  meet  a 
requirement  or  obtain  a  benefit  under 
the  INA.  Section  345  of  IIRIRA  amended 
INA  212(a)(6)(F)  by  designating  this 
ground  of  inadmissibility  as  subsection 
(F)(i)  and  creating  a  new  subsection 
(F)(ii)  providing  for  waivers  of  (F)(i} 
inadmissibilities  under  new  INA 
212(d)(12).  (Waivers  of  the  INA 
212(a)(6)(F)  (now  (F)(i))  ground  of 
inadmissibility  were  not  available  prior 
to  the  enactment  of  IIRIRA).  Under  INA 
212(d)(12),  the  Attorney  General  may 
waive  this  ineligibility  for  certain 
permanent  residents  who  have 
temporarily  proceeded  abroad 
voluntarily  and  not  under  an  order  of 
deportation  or  removal  and  are 
otherwise  admissible  to  the  United 
States  as  returning  residents,  and  for 
aliens  seeking  admission  or  adjustment 
as  immediate  relatives  or  family-based 
benericiaries,  if  the  offense  was 
committed  solely  to  assist  the  alien's 
spouse  or  child  and  no  previous  civil 
money  penalty  was  imposed  against  the 
alien  under  INA  section  274C.  The 
Department  is,  therefore,  adding  new 
regulations  at  22  CFR  40.66  with  respect 
to  this  new  ground  of  inadmissibility 
and  to  provide  for  the  above  waiver. 

22  CFR  40.67— Student  Visa  Abusers 

Section  346  of  IIRIRA  added  a  new 
ground  of  inadmissibility  for  foreign 
student  visa  abusers.  Under  this  ground, 
an  alien  having  F-1  status  as  a  student 


under  INA  101(a)(15)(F)(i)  who  violates 
the  provisions  of  INA  214(1)  is 
inadmissible  until  he  or  she  has  been 
outside  the  United  States  for  five 
continuous  years  aiter  the  date  of 
violation.  INA  214(1)  became  effective 
November  30,  1996,  and  applies  only  to 
aliens  who  initially  obtain  F-1  status  on 
or  after  that  date,  or  whose  F-1  status 
is  extended  on  or  af^er  that  date.  Under 
the  provisions  of  INA  214(1),  alien 
students  may  not  be  granted  F-1  student 
status  to  attend  a  public  elementary 
school  or  a  publicly  funded  adult 
education  program.  Alien  students  may 
attend  a  public  secondary  school  for  no 
more  than  one  year  in  F-1  classification 
and  must  reimburse  the  school  system 
for  the  full,  unsubsidized  per  capita  cost 
of  their  education.  Alien  students  may 
transfer  from  a  private  school  to  a  public 
secondary  school  only  if  they  meet  the 
above  payment  requirements  and  can 
demonstrate  that  they  will  not  exceed 
the  one-year  time  limitation  established 
for  public  secondary  school  attendance. 
However,  INA  214(1}  prohibits  foreign 
students  in  F-1  status  who  are  attending 
private  schools  from  transferring  into 
public  elementary  schools  or  publicly 
funded  adult  education  programs 
(including  language  programs).  The 
Department  is,  therefore,  adding  a  new 
regulation  at  22  CFR  40.67  to  provide 
for  the  new  ground  of  inadmissibility. 

22  CFR  40.91— Certain  Aliens 
Previously  Removed 

The  provisions  of  INA  212(a)(9)  were 
redesignated  INA  212(a)(10)  under 
IIRIRA  301(b).  These  regulations, 
formerly  found  at  22  CFR  40.91,  40.92 
and  40.93.  were  redesignated  as  40.101. 
40.102  and  40.103  in  the  Department 
publication  of  November  21.  1996  (61 
FR  591821.  The  new  provisions  of  INA 
212(a)(9)  (similar  to  the  former  INA 
212(a)(6)(A)  and  (B))  were  inserted  as 
subparagraphs  212(a)(9)(A)(i)  and  (ii). 
The  only  substantive  difference  between 
the  new  INA  212(a)(9)(A)  and  the  former 
INA  212(a)(6)(A)  and  (B)  lies  in  the 
varying  lengths  of  inadmissibility.  The 
prior  INA  212(a)(6)(A)  provided  for  a 
one-year  visa  ineligibility  period  for  an 
alien  who  had  previously  been  excluded 
and  deported.  INA  212(a)(9)(A)(i)  makes 
ineligible  and  inadmissible  for  5  years 
an  alien  who  has  been  found 
inadmissible  and  ordered  removed, 
whether  summarily  at  the  port  of  entry 
or  after  removal  proceedings  under  DMA 
240.  The  period  of  inadmissibility  is  20 
years  after  a  second  (or  subsequent) 
removal  and  is  permanent  if  the  alien 
has  been  convicted  of  an  aggravated 
felony.  Similarly,  the  prior  INA 
212(a)(6)(B)  rendered  an  alien  who  had 
previously  been  deported  ineligible  for 


a  visa  for  5  years  (or  20  if  the  alien  had 
been  convicted  of  an  aggravated  felony), 
whereas  in  the  new  DMA  212(a)(9)(A)(ii). 
the  inadmissibility  periods  are  10  years 
following  the  first  removal,  20  years 
after  a  second  (or  subsequent)  removal, 
and  permanently  if  the  alien  has  been 
convicted  of  an  aggravated  felony. 
Either  clause  becomes  inapplicable  if 
prior  to  the  alien's  embarkation  at  a 
place  outside  the  United  States  the 
Attorney  General  (in  advance)  grants  the 
alien  permission  to  reapply  for 
admission.  Regulations  pertaining  to  the 
prior  provisions  of  INA  212(a)(6),  with 
appropriate  amendments,  have  been 
moved  to  22  CFR  40.91.  The 
redesignated  22  CFR  40.91  contains  the 
revised  regulations  implementing  these 
changes. 

22  CFR  40.92— Aliens  Unlawfully 
Present 

New  INA  212(a)(9)(B)(i)(I)  bars  for 
three  years  after  departure  an  alien  who 
was  "unlawfully  present"  in  the  United 
States  (as  defined  in  (B)(ii))  for  a  period 
of  more  than  180  days  but  less  than  one 
year,  provided  the  alien  departed 
voliuitarily  before  the  commencement  of 
removal  proceedings.  Subparagraph 
(9)(B)(iv)  provides  for  the  "tolling" 
(suspension)  of  up  to  120  days  in  the 
calculation  of  an  alien's  "unlawful 
presence"  if:  (1)  the  alien  had  been 
lawfully  admitted  or  paroled  and     < 
subsequently  Hied  a  nonfrivolous 
application  for  a  change  or  extension  of 
status  before  the  end  of  the  authorized 
period  of  stay  (but  became  an  overstay 
while  the  application  was  being 
adjudicated)  and,  (2)  had  not  worked 
without  authorization. 

If  the  alien  was  in  the  United  States 
unlawfully  for  one  year  or  more  as 
described  at  INA  2i2(a)(9)(B)(i)(II),  the 
inadmissibility  period  is  ten  years.  The 
new  regulation  at  22  CFR  40.92  provides 
for  visa  ineligibility  under  (9)(B)(i)  for 
three  years  or  ten  years,  as  appropriate, 
and  notes  the  possibility  for  a  waiver 
under  (9)(B)(v)  for  an  immigrant 
applicant  if  the  Attorney  General  finds 
that  the  refusal  of  admission  would 
result  in  extreme  hardship  to  the  United 
States  citizen  (or  lawful  permanent 
resident)  spouse  or  parent  of  such  alien. 

INA  212(a)(9)(B)  does  not  contain  a 
provision  comparable  to  that  in  INA 
212(a)(9)(A)  for  the  Attorney  General  to 
consent  to  the  alien's  reapplying  prior  to 
the  expiration  of  the  time  frames 
described  therein.  There  are,  however, 
exceptions  to  the  provisions  of  INA 
212(a)(9)(B)(i)  for  minors,  asylees,  the 
beneficiaries  of  family  unity  protection, 
and  battered  spouses  and  children  who  . 
can  establish  there  was  a  substantial 
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connection  between  their  status 
violation  and  the  abuse. 

The  definition  of  "unlawfully 
present"  under  INA  212(a)(9)(B)(ii) 
includes  both  remaining  in  the  United 
States  beyond  the  period  of  authorized 
stay  and  having  entered  the  United 
States  without  being  admitted  or 
paroled. 

22  CFR  40.93— Aliens  Unlawfully 
Present  After  Previous  Immigration 
Violation 

INA  subparagraph  212(a)(9)(C)(i)(I) 
renders  inadmissible  any  alien  who  has 
been  in  the  United  States  unlawfully  for 
an  aggregate  period  of  more  than  1  year 
and  who  subsequently  enters  or 
attempts  to  enter  without  being 
admitted  (i.e..  without  lawfully  entering 
after  inspection  and  authorization  [see 
INA  101(a)(13)|).  INA  212(a)(9)(C)(i)(II) 
renders  inadmissible  any  alien  who  has 
been  ordered  removed  under  INA 
235(b)(1).  240.  or  any  other  provision  of 
law,  and  who  enters  or  attempts  to  enter 
the  United  States  without  being 
admitted.  INA  212(a)(9)(C)(ii)  grants  an 
exception  to  the  (otherwise)  permanent 
inadmissibility  for  an  alien  who,  at  least 
ten  years  after  departure  and  prior  to 
embarking  for  the  United  States,  obtains 
the  Attorney  General's  consent  to 
reapply  for  admission.  A  new  regulation 
is  established  at  22  CFR  40.93 
pertaining  to  aliens  removed  as  a  result 
of  unlawful  entry  (or  attempted  entry) 
following  such  prior  immigration 
violation  or  removal  order. 

The  amendments  to  INA  212(a)(6)(A) 
and  (B)  and  212(a)(9)  described  above 
went  into  effect  on  April  1. 1997. 

22  CFR  40.104— Unlawful  Voters 

Section  347  of  IIRIRA  created  a  new 
ground  of  visa  ineligibility  (INA 
212(a)(10)(D))  for  any  alien  who  has 
voted  in  violation  of  any  Federal,  State 
or  local  constitutional  provision,  statute, 
ordinance,  or  regulation.  It  applies  to 
aliens  voting  before,  on.  or  after 
September  30. 1996.  The  Department  is 
providing  new  regulations  at  22  CFR 
40.104  to  comport  with  this  addition. 

22  CFR  40.105— Former  Citizens  Who 
Renounced  Citizenship  To  Avoid 
Taxation 

Section  352(a)  of  IIRIRA  amended  the 
INA  to  add  a  new  ground  of  ineligibility 
at  INA  212{a)(10)(E).  which  renders 
ineligible  for  a  visa  any  alien  who  has 
been  determined  by  the  Attorney 
General  to  have  renounced  United 
States  citizenship  to  avoid  taxation  by 
the  United  States.  This  is  effective  for 
renunciations  on  or  after  September  30, 
1996.  the  efl^ective  date  of  IIRIRA.  New 
regulations  are  added  at  22  CFR  40.105. 


Interim  rule 

This  rule  modifies  22  CFR. 
Subchapter  E.  Subparts  B.  C.  F,  G  and 
J,  to  reflect  changes  made  by  Division 
"C"  of  Pub.  L.  104-208,  the  illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996  (IIRIRA).  The 
implementation  of  this  rule  as  an 
interim  rule,  with  provisions  for  post- 
promulgation  public  comments,  is  based 
upon  the  "good  cause"  exception  found 
at  5  U.S.C.  553(b)(B)  and  553(d)(3) 
because  it  implements  statutory 
provisions  already  in  effect.  Some  of  the 
provisions  of  IIRIRA  implemented  by 
this  rule  became  effective  on  the  date  of 
enactment.  September  30. 1996. 
Another  became  effective  on  November 
30, 1996.  Still  others  became  effective 
on  April  1, 1997.  Therefore,  the 
provisions  of  this  interim  rule  were 
effective  on  September  30, 1996,  except 
that  §  40.67  became  effective  November 
30,  1996  and  §§  40.61.  40.62.  40.91. 
40.92.  and  40.93  were  effective  on  April 
1. 1997,  to  coincide  with  the  dates 
mandated  by  Congress. 

Pursuant  to  §  605(b)  of  the  Regulatory 
Flexibility  Act,  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  implements  statutory 
requirements  already  in  effect.  This  rule 
imposes  no  reporting  or  record-keeping 
action  on  the  public  requiring  the 
approval  of  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.-  This  rule  has  been 
reviewed  as  required  by  E.0. 12988  and 
is  certified  to  meet  the  applicable 
regulatory  standards  it  describes. 
Although  exempted  from  E.O.  12866, 
this  rule  has  been  reviewed  to  ensure 
consistency  with  it. 

List  of  Sub|ects  in  22  CFR  Part  40 

Aliens,  Immigrants,  Immigration. 
Nonimmigrants.  Passports  and  visas. 

In  view  of  the  foregoing.  22  CFR  is 
amended  as  follows: 

PART  4(MAMENDE0] 

1.  The  authority  citation  for  Part  40  is 
amended  to  read  as  follows: 

Authority:  8  U.S.C.  1104;  Pub.  L  104-208. 
110  Stat.  3009:  22  U.S.C.  26512. 

2.  Section  40.11  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (c)  to  read  as  follows: 

§  40.1 1    Medical  grounds  of  ineligibility. 

•        •        •        •        • 

(b)  Waiver  of  ineligibility — INA  212(g). 
If  an  immigrant  visa  applicant  is 
inadmissible  under  INA  212(a)(l)(A)(i), 
(ii),  or  (iii)  but  is  qualified  to  seek  the 
benefits  of  INA  212(g)(1)(A)  or  (B). 
212(g)(2)(C).  or  212(g)(3),  the  consular 


officer  shall  inform  the  alien  of  the 
procedure  for  applying  to  INS  for  relief 
under  the  applicable  provision  of  law.  A 
visa  may  not  be  issued  to  the  alien  until 
the  ponsular  officer  has  received 
notification  from  INS  of  the  approval  of 
the  alien's  application  under  INA 
212(g),  unless  the  consular  officer  has 
been  delegated  authority  by  the 
Attorney  General  to  grant  the  [rarticular 
waiver  under  INA  212(g). 

(c)  Waiver  authority — INA 
212(g)(2)(A)  and  (B).  The  consular 
officer  may  waive  section 
212(a){l)(A)(ii)  visa  ineligibility  if  the 
alien  qualifies  for  such  waiver  under  the 
provisions  of  INA  212(g)(2)(A)  or  (B). 

f  40.22    Multiple  cffanlnal  convtettoos. 

3.  Section  40.22  is  revised  by 
removing  paragraph  (b)  and 
redesignating  paragraphs  (c).  (d),  (e)  and 
(f)  as  (b),  (c),  (d)  and  (e).  respectively. 

S  40.52    Unqualified  physicians. 

4.  Section  40.52  is  amended  by 
revising  "203(a)(2)  or  (3)"  to  read 
"203(b)(2)  or  (3)." 

5.  Section  40.61  is  revised  to  read  as 
follows: 

i  40.61    Aliens  present  without  admission 
orparole. 

INA  212(a)(6)(A)(i)  does  not  apply  at 
the  time  of  visa  issuance. 

6.  Section  40.62  is  revised  to  read  as 
follows: 

$40.62    Failure  to  attend  removal 
proceedings. 

An  alien  who  without  reasonable 
cause  failed  to  attend,  or  to  remain  in 
attendance  at.  a  hearing  initiated  on  or 
after  April  1. 1997,  under  INA  240  to 
determine  inadmissibility  or 
deportability  shall  be  ineligible  for  a 
visa  under  DMA  212(a)(6)(B)  for  five 
years  following  the  alien's  subsequent 
departure  or  removal  from  the  United 
States. 

7.  Section  40.66  is  revised  to  read  as 
follows: 

§40.66    Subject  of  dvil  penalty. 

(a)  General.  An  alien  who  is  the 
subject  of  a  final  order  imposing  a  civil 
penalty  for  a  violation  under  INA  274C 
shall  be  ineligible  for  a  visa  under  INA 
212(a)(6)(F). 

(b)  Waiver  of  ineligibility.  If  an 
applicant  is  ineligible  under  paragraph 
(a)  of  this  section  but  appears  to  the 
consular  officer  to  meet  the 
prerequisites  for  seeking  the  benefits  of 
INA  212(d)(12),  the  consular  officer 
shall  inform  the  alien  of  the  procedure 
for  applying  to  INS  for  relief  under  that 
provision  of  law.  A  visa  may  not  be 
issued  to  the  alien  until  the  consular 
officer  has  received  notification  from 
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INS  of  the  approval  of  the  alien's 
application  under  INA  212(d)(12). 

8.  Section  40.67  is  added  to  read  as 
follows: 

140.67    Student  viM  abuMT*. 

An  alien  ineligible  under  the 

Provisions  of  INA  212(a)(6)(C)  shall  not 
B  issued  a  visa  unless  the  alien  has 
complied  with  the  time  limitation  set 
forth  therein. 

9.  Section  40.91  is  revised  to  read  as 
follows: 

9  40.91    Certain  aliens  prsviousty  ramovad. 

(a)  5-year  bar.  An  alien  who  has  been 
found  inadmissible,  whether  as  a  result 
of  a  summary  determination  of 
inadmissibility  at  the  port  of  entry 
under  INA  235(b)(1)  or  of  a  flnding  of 
inadmissibility  resulting  from 
proceedings  under  INA  240  initiated 
upon  the  alien's  arrival  in  the  United 
States,  shall  be  ineligible  for  a  visa 
under  INA  212(a)(9)(A)(i)  for  5  years 
following  removal  from  the  United 
States  if  prior  to  the  alien's 
reembarkation  at  a  place  outside  the 
United  States  that  is  the  alien's  first 
such  removal. 

(b)  10-year  bar.  An  alien  who  has 
otherwise  been  removed  from  the 
United  States  under  any  provision  of 
law,  or  who  departed  while  an  order  of 
removal  was  in  effect,  is  ineligible  for  a 
visa  under  INA  212(a)(9)(A)(ii)  for  10 
years  following  such  removal  or 
departure  from  the  United  States. 

(c)  20-year  bar.  An  alien  who  has  been 
removed  from  the  United  States  two  or 
more  times  shall  be  ineligible  for  a  visa 
under  INA  212(a)(9)(A)(i)  or  INA 
212(a)(9)(A)(ii),  as  appropriate,  for  20 
years  following  the  most  recent  such 
removal  or  departure. 

(d)  Permanent  bar.  If  an  alien  who  has 
been  removed  has  also  been  convicted 
of  an  aggravated  felony,  the  alien  is 
permanently  ineligible  for  a  visa  under 
INA  212(a)(9)(A)(i)  or  212(a)(9)(A)(ii).  as 
appropriate. 

(e)  Exceptions.  An  alien  shall  not  be 
ineligible  for  a  visa  under  INA 
212(a)(9)(A)(i)  or  (ii)  if  the  Attorney 
General  has  consented  to  the  alien's 
application  for  admission. 

10.  Section  4U.92  is  revised  to  read  as 
follows: 

f  40.92    Allans  uniawfully  prasant 

(a)  3-vear  bar.  An  alien  described  In 
INA  212(a)(9)(B)(i)(I)  shall  be  ineligible 
for  a  visa  for  3  years  following  departure 
from  the  United  States. 

(b)  10-year  bar.  An  alien  described  in 
INA  212(a)(9)(B)(i)(!I)  shall  be  ineligible 
for  a  visa  for  10  years  following 
departure  from  the  United  States. 

(c)  Waiver.  If  a  visa  applicant  is 
inadmissible  under  paragraph  (a)  or  (b) 


of  this  section  but  appears  to  the 
consular  officer  to  meet  the 
prerequisites  for  seeking  the  benefits  of 
INA  212(a)(9)(B)(v).  the  alien  shall  be 
informed  of  the  procedure  for  applying 
to  INS  for  relief  under  that  provision  of 
law. 

11.  Section  40.93  is  revised  to  read  as 
follows; 

§  40.93    Ailana  unlawfuity  praaant  anmr 
pravloua  Immigration  violation. 

An  alien  described  in^lNA 
212(a)(9)(C)(i)  is  permanently  ineligible 
for  a  visa  unless  the  Attorney  General 
consents  to  the  alien's  application  for 
readmission  not  less  than  10  years 
following  the  alien's  last  departure  from 
the  United  States.  Such  application  for 
readmission  shall  be  made  prior  to  the 
alien's  reembarkation  at  a  place  outside 
the  United  States. 

12.  Section  40.104  is  revised  to  read 
as  follows: 

140.104    umawtul  voters. 

An  alien  who  at  any  time  has  voted 
in  violation  of  any  Federal,  State,  or 
local  constitutional  provision,  statute, 
ordinance  or  regulation  is  ineligible  for 
a  visa  under  INA  212(a)(10)(D). 

13.  Section  40.105  is  revised  to  read 
as  follows: 

f  40.106    Former  citinns  wtto  ranouncad 
dtlianahlp  to  avoid  taxation. 

An  alien  who  is  a  former  citizen  of  the 
United  States,  who  on  or  after 
September  30, 1996.  has  officially 
renounced  United  States  citizenship 
and  who  has  been  determined  by  the 
Attorney  General  to  have  renounced 
citizenship  to  avoid  United  States 
taxation,  is  ineligible  for  a  visa  under 
INA212(a)(10)(E). 

December  10.  1997. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
(FR  Doc.  97-33257  Filed  12-24-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  40 

[TD  8740] 

RIN  1545-AV03 

Deposits  of  Excise  Taxes 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 


availability  of  the  safe  hartxir  deposit 
rule  based  on  look-back  quarter  liability 
and  affects  persons  required  to  make 
deposits  of  excise  taxes.  This  document 
also  contains  temporary  regulations 
relating  to  floor  stocks  taxes  and  affects 
persons  liable  for  those  taxes.  The 
regulations  implement  certain  changes 
made  by  the  Small  Business  )ob 
Protection  Act  of  1996  (the  1996  Act) 
and  the  Air]x>rt  and  Airway  Trust  Fund 
Tax  Reinstatement  Act  of  1997  (the  1997 
Act).  The  text  of  these  regulations  also 
serves  as  the  text  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Prop>osed  Rules  section  of  this  issue 
of  the  Federal  Register. 
DATES:  These  regulations  are  effective 
December  29.  1997.  For  dates  of 
applicability,  see  §§40.6302(c)-lT  and 
40.6302(c>-2T. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Hoffman  (202)  622-3130  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Excise  Tax  Procedural 
Regulations  (26  CFR  part  40)  that 
implement  certain  changes  made  by  the 
1996  Act  and  the  1997  Act. 

The  aviation  excise  taxes  that  expired 
on  December  31, 1995,  were  reinstated 
by  the  1996  Act  for  the  period  from 
August  27  through  December  31,  1996, 
by  the  1997  Act  for  the  period  from 
March  7  through  September  30,  1997, 
and  were  extended,  with  modifications, 
for  the  period  from  October  1, 1997, 
through  September  30,  2007. 

Deposit  Safe  Harbor  Rules 

Sections  40.6302(c)-l (c)(2)  and 
40.6302(c)-2(b)(2)  (relating  to  deposit 
safe  harbors)  currently  provide, 
generally,  that  a  person  can  satisfy 
excise  tax  deposit  obligations  for  a 
calendar  quarter  by  depositing  an 
amount  equal  to  the  fjerson's  excise  tax 
liability  reported  on  the  return  for  the 
second  preceding  quarter  (the  look-back 
quarter).  For  this  purpose,  the  tax 
liability  for  the  look-back  quarter  must 
be  modified  to  take  into  account  any 
increase  in  rates  in  the  current  quarter, 
but  the  safe  harbor  does  not  specifically 
address  the  effect  of  the  enactment  of  a 
new  tax  or  the  reinstatement  of  an 
expired  tax.  Notice  97-15,  1997-«  I.R.B. 
23.  and  section  2(0  of  the  1997  Act 
provide  that  the  look-back  safe  harbor 
shall  not  apply  with  respect  to  any  tax 
unless  the  tax  was  imposed  throughout 
the  look-back  period. 

The  temporary  regulations  modify  the 
look-back  safe  harbor  rules  to  reflect  this 


change.  Under  the  temporary 
regulations,  the  general  look-back  safe 
harbor  of  §  40.6302(c)-l (c)(2)  is 
modified  for  a  class  of  tax  that  includes 
a  tax  that  was  not  in  effect  at  all  times 
during  the  look-back  quarter  (or.  in  the 
case  of  an  alternative  method  tax,  that 
was  not  in  effect  at  all  times  during  the 
look-back  quarter  and  the  month 
preceding  the  look-back  quarter).  The 
safe  harbor  does  not  apply  to  that  class 
of  tax  unless,  for  each  semimonthly 
period,  the  deposit  is  not  less  than  the 
greater  of  (1)  Ve  of  the  net  tax  liability 
reported  for  the  class  of  tax  for  the  look- 
back quarter,  or  (2)  the  sum  of  (i)  95 
percent  of  the  net  tax  liability  incurred 
with  respect  to  new  or  reinstated  taxes 
during  the  semimonthly  period,  and  (ii) 
Ve  of  the  net  tax  liability  reported  for  all 
other  taxes  in  the  class  for  the  look-back 
quarter.  Also,  the  section  4681  tax 
(ozone-depleting  chemicals)  look-back 
safe  harbor  provided  undw 
§  40.6302(c)-2(b)(2)  is  modified  in  a 
similar  manner  if  the  tax  liability  for  the 
quarter  includes  liability  for  any 
chemical  that  was  not  subject  to  tax  at 
all  times  during  the  look-back  quarter. 
The  new  rules  apply  to  liabilities  for 
new  or  reinstated  taxes  incurred  after 
February  28.  1997. 

Fuel  Floor  Stocks  Taxes 

Section  1609(h)  of  the  1996  Act 
imposes  a  floor  stocks  tax  on  aviation 
fuel  (other  than  gasoline)  on  which  tax 
was  imposed  by  section  4091  before 
August  27,  1996.  and  that  is  held  on  the 
first  moment  of  that  date  by  any  person. 
Section  2(d)  of  the  1997  Act  imposes  a 
floor  stocks  tax  on  aviation  gasoline  and 
aviation  fiiel  (other  than  gasoline)  on 
which  tax  was  imposed  by  section  4081 
or  4091  before  March  7, 1997,  and  thar 
is  held  on  the  first  moment  of  that  date 
by  any  person. 

The  temporary  regulations  provide 
that  the  rules  set  forth  in  26  CFR  part 
40  (relating  to  administrative  provisions 
for  certain  excise  taxes,  including  the 
excise  taxes  on  aviation  fuels)  also 
apply  to  related  floor  stocks  taxes.  Thus, 
persons  liable  for  floor  stocks  taxes  on 
aviation  fuels  must  file  returns  reporting 
those  taxes  in  accordance  with  the 
provisions  of  26  CFR  part  40. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and,  because  these 
regulations  do  not  impose  on  small 


entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Ruth  Ho^an,  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Sub)ects  in  26  CFR  Part  40 

Excise  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendmrats  to  the 
Regulations 

Accordingly,  26  CFR  part  40  is 
amended  as  follows: 

PART  40— EXaSE  TAX  PROCEDURAL 
REGULATIONS 

Paragraph  1.  The  authority  citation 
for  part  40  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •   •  • 

Par.  2.  Section  40.0-lT  is  added  to 
read  as  follows: 

f40.0-1T    Introduction  (tampocary). 

(a)  through  (f).  [Reserved] 

(g)  Applicability  to  floor  stocks  taxes. 
The  regulations  in  this  part  40  also 
apply  with  respect  to  floor  stocks  taxes 
impo.sed  on  articles  subject  to  a  tax 
described  in  §40.0-l(a),  beginning 
April  1, 1991. 

Par.  3.  Section  40.6011(a)-lT  is 
added  to  read  as  follows: 

§  40.601 1(a)-1T    Returns  (temporary). 

(a)(1)  through  (a)(2)(ii).  (Reserved] 
(a)(2)(iii)  Floor  stocks  tax  return.  A 
return  reporting  liability  for  a  floor 
stocks  tax  described  in  §  40.0-lT(g)  is  a 
return  for  the  calendar  quarter  in  which 
the  tax  payment  is  due  and  not  for  the 
calendar  quarter  in  which  the  liability 
for  tax  is  incurred,  beginning  April  1, 
1991. 

Par.  4.  Section  40.6302(c)-lT  is  added 
to  read  as  follows: 

S40.6302(c)-1T    Use  of  Government 
depositaries  (temporary). 

(a)  through  (c)(2){iii).  (Reserved] 
(c)(2)(iv]  Modification  for  new  or 
reinstated  taxes— (A)  Applicability.  The 


safe  harbor  rule  of  §  40.6302(c)-l(c)(2)(i) 
is  modified  for  any  calendar  quarter  in 
which  a  person's  liability  for  a  class  of 
tax  includes  liability  for  any  new  or 
reinstated  tax.  For  this  purpose,  a  new 
or  reinstated  tax  is — 

[1]  Any  tax  (including  an  alternative 
method  tax)  that  was  not  in  effect  at  all 
times  during  the  look-back  quarter;  and 

(2)  Any  alternative  method  tax  that 
was  not  in  effect  at  all  times  during  the 
month  preceding  the  look-back  quarter. 

(B)  Modification.  The  safe  harbor  rule 
of  §40.6302(c)-l(c)(2)(i)  does  not  apply 
to  a  class  of  tax  unless  the  deposit  of 
taxes  in  that  class  for  each  semimonthly 
period  in  the  calendar  quarter  is  not  less 
than  the  greater  of — 

(7)  Ve  of  the  net  tax  Uability  reported 
for  the  class  of  tax  for  the  look-back 
quarter;  or 

12)  The  sum  of— 

(/)  95  percent  of  the  net  tax  liability 
incurred  with  respect  to  new  or 
reinstated  taxes  during  the  semimonthly 
period;  and 

[ii)  Ve  of  the  net  tax  liability  reported 
for  all  other  taxes  in  the  class  for  the 
look-back  quarter. 

(C)  Effective  date.  This  paragraph 
(c)(2)(iv)  applies  to  tax  liabilities  for 
new  or  reinstated  taxes  incurred  after 
February  28.  1997,  except  that 
paragraph  (c)(2)(iv)(A)(2)  of  this  section 
applies  only  for  calendar  quarters 
beginning  after  December  31. 1997. 

(c)(3)  through  (f)(4).  [Reserved] 
(f)(5)  Taxes  excluded;  floor  stocks 
taxes.  No  deposit  is  required  in  the  case 
of  any  floor  stocks  tax  described  in 
§40.0-lT(g).  beginning  April  1, 1991. 

Par.  5.  Section  40.6302(c)-2T  is 
added  to  read  as  follows: 

§40.6302(c)-2T  Special  rule  for  uaa  of 
Government  depositaries  under  aaction 
4681  (temporary). 

(a)  through  (bK2)(ii).  [Reserved] 
(b)(2)(iii)  Modification  for  new 
chemicals— {A)  Applicability.  The  safe 
harbor  rule  of  §  40.6302(c)-2(b)(2)(i)  is 
modified  for  any  calendar  quarter  in 
which  a  person's  liability  for  section 
4681  tax  includes  liability  with  respect 
to  any  new  chemical.  For  this  purpose, 
a  new  chemical  is  any  chemical  that 
was  not  subject  to  tax  at  all  times  during 
the  look-back  quarter. 

(B)  Modification.  The  safe  harbor  rule 
of  §40.6302(c)-2(b)(2)(i)  does  not  apply 
unless  the  deposit  of  section  4681  taxes 
for  each  semimonthly  period  in  the 
calendar  quarter  is  not  less  than  the 
greater  of — 

(1)  Ve  of  the  net  tax  liability  reported 
under  section  4681  for  the  look-back 
quarter;  or 

(2)  Tbe  sum  of— 

(j)  95  percent  of  the  net  tax  liability 
incurred  under  section  4681  with 
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respect  to  the  new  chemical  during  the 
semimonthly  period;  and 

[ii)  >/^  of  the  net  tax  liability  reported 
under  section  4681  with  respect  to  all 
other  chemicals  for  the  look-back 
quarter. 

(C)  Effective  date.  This  paragraph 
(b)(2)(iii)  applies  to  tax  liabilities  for 
new  chemicals  incurred  after  February 
28.  1997. 
Michael  P.  Dolui. 
Acting  Commissioner  of  Internal  Revenue. 

Approved:  November  6.  1997. 
Donald  C.  Lubick. 

AcUng  Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  97-33248  Filed  12-24-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CQO  95-054] 
RIN2115-AF17 

Regattas  and  Marine  Parades 

agency:  Coast  Guard.  DOT. 

action:  Interim  rule:  delay  of  effective 

date. 

summary:  The  Coast  Guard  is  delaying 
the  effective  date  of  the  interim  rule  on 
regatta  and  marine  parades  published  in 
the  Federal  Register  on  June  26.  1996. 
The  interim  rule  more  precisely 
identifies  those  marine  events  which 
require  a  permit,  those  which  require 
only  written  notice  to  the  Coast  Guard, 
and  those  which  require  neither.  A 
change  in  the  effective  date  from 
January  1.  1998.  to  January  1.  1999.  is 
necessary  to  allow  additional  time  to 
further  assess  the  potential  impact,  if 
any.  of  the  interim  rule  on  the 
environment. 

EFFECTIVE  DATE:  The  interim  rule 
publishud  on  June  26.  1996  (61  FR 
33027)  and  delayed  by  a  document 
published  on  November  26.  1996  (61  FR 
60027)  is  effective  on  January  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Caritun  Ferry.  Project  Manager. 
Office  of  Boating  Safety,  Program 
Management  Division.  202-267-0979. 
You  may  obtain  a  copy  of  the  interim 
rule  and  subsequent  notices  by  calling 
the  U.S.  Coast  Guard  Infoline  at  1-800- 
368-5647  or  read  it  on  the  Internet  at 
the  Web  Site  for  the  Office  of  Boating 
Safety  at  URL  address 
www.uscgboating.org. 
SUPRtEMENTARY  INFORMATION:  On  June 
26.  1Q<)6.  the  Coast  Guard  published  an 
interim  rule  and  notice  of  availability  of 


environmental  assessment  (CGD  95- 
054)  entitled  "Regattas  and  Marine 
Parades"  in  the  Federal  Register  (61  FR 
33027).  The  interim  rule,  which  was  to 
become  effective  on  January  1,  1997, 
revised  the  Coast  Guard's  marine  event 
regulations  to  eliminate  unnecessary 
requirements  while  continuing  to 
protect  the  safety  of  life.  The  rule  more 
precisely  identiHes  those  events  which 
require  a  permit,  those  which  require 
only  written  notice  to  the  Coast  Guard, 
and  those  which  require  neither.  The 
environmental  assessment  and  proposed 
finding  of  no  significant  impact  which 
support  this  rulemaking  were  made 
available  to  the  public. 

Approximately  85  comments  were 
received  in  response  to  the  interim  rule 
and  notice  of  availability  of  the 
environmental  assessment  and  to  the 
Coast  Guard's  previous  requests  for 
comments.  Many  of  these  comments 
raised  concerns  regarding  the  reporting 
requirements  placed  on  the  marine 
event  sponsors  and  the  potential 
environmental  effects  associated  with 
changing  the  current  regulations  on 
regatta  and  marine  parade  pannitting 
procedures.  In  addition,  several 
comments  received  in  response  to  a 
draft  environmental  impact  statement 
(EIS)  entitled  "U.S.  Coast  Guard 
Atlantic  Protected  Living  Marine 
Resources  Initiative"  reiterated  concerns 
raised  by  the  comments  on  the  interim 
rule.  Based  on  these  comments  and  on 
the  concerns  raised  during  the  ongoing 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  the  National 
Marine  Fisheries  Service  (NMFS).  the 
Coast  Guard  delayed  the  effiective  date 
of  the  interim  rule  to  January  1,  1998  (61 
FR  60027:  November  26.  1996)  to 
reconsider  whether  to  proceed  with  a 
revision  of  the  regulations  on  regatta 
and  marine  parade  permitting 
procedures,  as  published,  and  to 
complete  its  consultation  with  RVS  and 
NMFS.  Because  the  Coast  Guard  has  not 
yet  completed  its  reconsideration  and 
consultation  with  the  FWS  and  NMFS 
or  the  required  environmental 
documentation,  the  Coast  Guard  is 
delaying  the  effective  date  to  January  1, 
1999. 

Accordingly,  in  FR  Doc  96-16319 
published  in  the  Federal  lagistar  on 
June  26.  1996.  at  61  FR  33027.  as 
amended  by  the  notice  of  delay  effective 
date  published  on  November  26.  1996. 
at  61  FR  60027.  the  effective  date  for  the 
referenced  interim  rule  is  changed  from 
January  1. 1998.  to  January  1. 1999. 


Dated:  December  18. 1997. 
EfTMSt  R.  Riutta, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Operations. 

IFR  Doc.  97-33682  Filed  12-24-97:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

PL1S»-1a;  FRL-S938-4] 

Approval  and  Promulgation  of  State 
Plans  For  Designated  Facilities  and 
Pollutants:  Illinois 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Direct  final  rule. 

summary:  The  EPA  approves  the  section 
lll(d)/129  State  Plan  submitted  by 
Illinois  on  June  23.  1997.  for 
implementing  and  enforcing  the 
Emissions  Guidelines  (EG)  applicable  to 
existing  Municipal  Waste  Combustors 
(MWCs)  with  capacity  to  combust  more 
than  250  tons/day  of  municipal  solid 
waste  (MSW).  Specifically,  the  State 
Plan  imposes  certain  emission  limits 
and  control  requirements  for  the 
existing  such  MWC  in  Illinois,  the 
Robbins  Resource  Recovery  Center 
(RRRC)  in  Robbins,  Illinois. 

DATES:  This  action  is  effective  on 
February  27,  1998  unless  significant 
adverse  written  comments  (which  have 
not  already  been  responded  to)  are 
received  by  January  28.  1998.  If  such 
adverse  written  comments  are  received 
by  the  above  date,  this  direct  final  rule 
will  be  withdrawn,  and  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  this  SIP  revision 
request  is  available  for  inspection  at  the 
following  address:  U.S.  Environmental 
Protection  Agency.  Region  5.  Air  and 
Radiation  Division.  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone  Mark 
J.  Palermo.  Environmental  Protection 
Specialist  at  (312)  886-6082  before 
visiting  the  Region  5  Office.) 

Written  comments  should  be  sent  to: 
).  Elmer  Bortzer.  Chief,  Regulation 
Development  Section.  Air  Programs 
Branch  (AR-18J).  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo.  Environmental 
Protection  Specialist,  at  (312)  886-6082. 
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SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  December  19,  1995.  pursuant  to 
sections  111  and  129  of  the  Clean  Air 
Act  (Act),  the  EPA  promulgated  New 
Source  Performance  Standards  (NSPS) 
applicable  to  new  MWCs.  and  EG 
applicable  to  existing  MWCs.  See  60  FR 
65387.  The  NSPS  and  EG  are  codified  at 
40  CFR  part  60,  subparts  Cb  and  Eb, 
respectively.  Subparts  Cb  and  Eb 
regulate  the  following  air  pollutants: 
particulate  matter,  opacity,  sulfur 
dioxide,  hydrogen  chloride,  nitrogen 
oxides,  carbon  monoxide,  lead, 
cadmium,  mercury,  dioxins  and 
dibenzofurans.  and  visible  emissions  of 
fugitive  ash. 

On  April  8,  1997,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  vacated  subparts  Cb 
and  Eb  as  they  apply  to  MWC  units  with 
capacity  to  combust  less  than  or  equal 
to  250  tons/day  of  MSW  (small  MWCs). 
consistent  with  their  opinion  in  DoWs 
County  Solid  Waste  Mai\agement  and 
Recovery  District  v.  EPA,  101  F.3d  1395 
(D.C.  Cir.  1996).  as  amended.  108  F.3d 
1454  (D.C.  Cir.  1997).  As  a  result, 
subparts  Eh  and  Cb  are  being  applied 
only  to  MWC  units  with  individual 
capacity  to  combust  more  than  250  tons/ 
day  of  MSW  (large  MWC  units). 

Subpart  Eb  of  Qie  NSPS  provides 
federally  enforceable  control 
requirements  for  large  MWC  units  for 
which  construction  is  commenced  after 
September  20, 1994,  or  for  which 
modification  or  reconstruction  is 
commenced  after  June  19, 1996.  Large 
MWC  units  built  before  September  20, 
1994,  are  affected  by  the  NSPS  subpart 
Cb  EG.  Under  section  129  of  the  Act.  EG 
are  not  directly  federally  enforceable. 
Section  129(^2)  of  the  Act  requires 
States  to  submit  to  the  EPA  for  approval 
State  Plans  that  implement  and  enforce 
the  EG  for  existing  large  MWC  units. 
State  Plans  must  be  at  least  as  protective 
as  the  EG,  and  become  federally 
enforceable  upon  approval  by  EPA.  The 
procedures  for  adoption  and  submittal 
of  State  Plans  are  codiBed  in  40  CFR 
part  60.  subpart  B.  EPA  originally 
promulgated  the  subpart  B  provisions 
on  November  17. 1975.  EPA  amended 
subpart  B  on  December  19, 1995.  to 
allow  the  subparts  developed  under 
Section  129  to  include  specifications 
that  supersede  the  general  provisions  in 
subpart  B  regarding  the  schedule  for 
submittal  of  State  Plans,  the  stringency 
of  the  emission  limitations,  and  the 
compliance  schedules.  See  60  FR  65414. 

On  June  23, 1997,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  to  EPA  a  section 
lll(d)/129  plan  to  implement  the 


subpart  Cb  EG  for  existing  large  MWC 
units.  The  only  large  MWC  plant 
operating  in  the  State  is  Robbins 
Resource  Recovery  Center  (RRRC). 
located  in  Robbins.  Illinois.  The  State 
Plan  establishes  EG  control 
requirements  for  this  facility  through  a 
Federally  Enforceable  State  Operating 
Permit  (FESOP)  condition  (special 
condition  18(c))  in  RRRC's  state 
operating  permit  (permit  number 
88120055),  issued  June  2, 1997.  On 
April  26. 1997.  a  public  hearing  was 
held  in  Robbins,  Illinois  on  the 
proposed  operating  permit  and  the  plan 
for  using  the  permit  to  apply  the  EG 
requirements.  Illinois  responded  to  a 
public  comment  regarding  the  EG 
requirements  in  the  permit  by  revising 
and  clarifying  the  permit. 

n.  EPA  Review  of  State  Plan 

EPA  reviewed  Illinois'  State  Plan  for 
consistency  with  section  lll(d)/129 
State  Plan  requirements  under  40  CFR 
part  60.  subpart  B  and  Cb.  According  to 
the  source  inventory  in  Illinois'  State 
Plan.  RRRC  is  the  only  existing  large 
MWC  source  in  the  State.  RRRC  is 
already  subject  to  NSPS  requirements 
for  MWC  sources  under  40  CFR  part  60. 
subpart  Ea.  Subpart  Ea  requires 
emission  limitations  for  certain  air 
pollutants  which  are  equivalent  or  more 
stringent  than  the  EG.  "These  pollutants 
are  opacity,  carbon  monoxide,  dioxin/ 
furans,  hydrogen  chloride,  and  nitrogen 
oxide.  Therefore.  Illinois  did  not  have  to 
adopt  EG  emission  limits  for  these 
pollutants  in  the  State  Plan. 

The  State  Plan's  enforceable 
mechanism  for  implementing  the 
remainder  of  the  EG  emission  limits  is 
through  the  application  and 
enforcement  of  special  condition  18(c) 
of  operating  permit  number  88120055, 
issued  to  RRRC  on  June  2,  1997.  This  is 
a  FESOP  condition  which  requires 
RRRC  to  comply  with  EG  limits  for 
cadmium,  lead,  mercury,  particulate 
matter,  sulfur  dioxide,  and  visible 
emissions  of  fugitive  ash,  as  set  forth 
under  subpart  Cb.  Condition  18(c)  also 
requires  RRRC  to  comply  with  good 
combustor  operating  practices 
(including  combustor  load  and 
particulate  matter  emission  control 
device  inlet  temperature),  requirements 
for  compliance  and  performance  testing, 
requirements  for  operator  training  and 
certification  (including  maintenance 
and  periodic  review  of  a  site-specific 
facility  operating  manual),  and 
requirements  for  reporting  and 
recordkeeping,  as  set  forth  under 
subpart  Cb.  RKRC  was  required  to 
comply  with  condition  18(c)  beginning 
Jime  2, 1997,  the  date  RRRC's  operating 
permit  was  issued.  This  date  is  well 


within  the  December  19,  2000,  deadline 
required  by  section  129  for  existing 
large  MWC  units  to  come  into 
'  compliance  with  the  EG. 

The  FESOP  condition  also  requires 
RRRC  to  comply  with  amendments 
made  to  the  EG  on  August  25, 1997  (62 
FR  45124).  On  that  date,  in  response  to 
the  April  8, 1997  court  opinion  cited 
above,  EPA  amended  EG  emission 
limitations  for  lead,  sulfur  dioxide, 
hydrogen  chloride  and  nitrogen  oxides, 
to  address  changes  in  the  Maximum 
Achievable  Control  Technology  (MACT) 
floor  for  existing  large  MWC  units  (62 
FR  45116).  The  EG  amendments  for 
hydrogen  chloride  and  nitrogen  oxides 
are  still  not  as  stringent  as  subpart  Ea. 
However,  the  amendments  slightly 
tighten  the  EG  emission  limits  for  sulfur 
dioxide  and  lead  from  the  1995  subpart 
Cb  promulgation.  Also  on  August  25. 
1997,  EPA  promulgated  certain 
amendments  to  clarify  and  make 
technical  corrections  to  subpart  Cb  (62 
FR  45124);  these  amendments  are  also 
enforceable  under  the  RRRC  FESOP 
condition.  Since  the  August  1997 
subpart  Cb  amendments  are  enforceable 
under  Illinois'  State  Pltm.  Illinois  will 
not  need  to  revise  the  State  Plan  to 
include  these  amendments. 

The  Illinois  State  Plan  adequately 
addresses  all  the  essential  elements  of 
an  approvable  section  lll(d)/129  State 
plan.  On  October  23, 1997,  lEPA 
submitted  to  EPA  a  letter  from  lEPA's 
General  Counsel  demonstrating  the 
State's  legal  authority  to  carry  out  the 
State  Plan  through  the  RRRC  FESOP 
condition.  To  meet  emission  inventory 
requirements,  the  State  Plan  submittal 
includes  test  data  collected  during 
initial  testing  of  RRRC's  combustors 
conducted  January  6  through  January 
11. 1997,  at  maximum  combustor  load. 
The  State  Plan  includes  emissions  limits 
that  are  at  least  as  protective  as  those  in 
the  subpart  Ea  EG.  The  RRRC  FESOP 
condition  provides  for  emission 
limitation  and  testing,  monitoring, 
recordkeeping,  and  reporting 
requirements  consistent  with  those 
specified  in  the  EG.  A  transcript  of  the 
April  26,  1997  public  hearing,  and 
subsequent  June  2,  1997  lEPA 
responsiveness  summary  were  included 
in  the  State  Plan  submittal.  Finally,  the 
State  Plan  submittal  provides  for  annual 
State  progress  reports  to  EPA  on 
implementation  of  the  State  Plan. 

In  conclusion,  the  EPA  finds  the  June 
23,  1997  Illinois  State  Plan  for  large 
MWCs  to  meet  the  criteria  for  approval 
contained  in  subpart  B  and  Cb.  For  a 
more  detailed  discussion  of  EPA's 
analysis,  please  refer  to  the  Technical 
Support  Document  for  this  rulemaking 
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action,  which  can  k>e  obtained  from  the 
EPA  Region  5  office  listed  above. 

III.  EPA  RiUemaking  Action 

The  EPA  is  approving,  through  direct 
Tinal  rulemalcing  action.  Illinois'  section 
lll(d)/12g  plan  for  large  MWCs.  The 
EPA  is  publishing  this  action  without 
prior  proposal  because  EPA  views  this 
as  a  nonoontroveniial  revision  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
profKMing  to  approve  the  SIP  revision 
should  specified  written  adverse  or 
critical  comments  be  filed.  This  action 
will  be  effective  on  February  27. 1998 
unless,  by  January  28.  1998.  such 
adverse  or  critical  comments  are 
received  on  the  approval. 

If  the  EPA  receives  such  adverse 
comments,  the  approval  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  rulemaking 
that  withdraws  the  final  action. 
Comments  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  February  27,  1998. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
Hnal  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  I  certify  that 
this  rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  This  Federal 
action  approves  pre-existing 
requirements  under  fMleral.  State  or 
local  law.  and  impoees  no  new 
requirements  on  any  entity  affected  by 
this  rule,  including  small  entities. 
Therefore,  these  amendments  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22.  1995.  EPA  must 
undertalie  various  actions  in  association 
with  any  propbsed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local. 
or  tribal  governments  in  the  aggregate: 
or  to  the  private  sector,  of  SI 00  million 
or  more.  This  Federal  action  approves 

t>re-existing  requirements  under  state  or 
ocal  law.  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(a).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
use.  804(2). 

£.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  Hied  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  27, 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review,  nor  does  it  extend  the  time 
within  which  a  f>etition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).  42  U.S.C.  7607(b)(2)). 

List  of  Subiects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Municipal  waste  combustors. 


Reporting  and  recordkeeping 
requirements. 

Dated:  December  11.  1997. 
GaU  A.  GiMberg. 

Acting  Regional  Administrator.  Region  V. 

40  CFR  Part  62  is  amended  as  follows: 
PART  82— {AMENOEDl 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

AuUtority:  42  U.S.C  7401-7642. 

Subpart  O— Illinois 

2.  Part  62  is  amended  by  adding 
§62.3350  and  an  undesignated  heading 
to  subpart  O  to  read  as  follows: 

Metals.  Acid  Gases.  Organic 
Compounds  and  Nitrogen  Oxide 
Emissions  From  Existing  Municipal 
Waste  Conbustors  with  the  Capacity  to 
Combust  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

162.3360    Identification  of  pIsa 

Illinois  submitted  "State  Plan  to 
Implement  Emission  Quidelines  for 
Large  Municipal  Waste  Combustors"  on 
June  23, 1997.  The  plan  applies 
specifically  to  Robbins  Resource 
Recovery  Center  (RRRC).  located  in 
Robbins.  Illinois.  The  enforceable 
mechanism  for  this  source  is  special 
cbndition  18(c)  of  operating  permit 
number  88120055.  issued  to  RRRC  by 
Illinois  on  June  2.  1997. 

|FR  Doc.  97-33765  Filed  12-24-97;  8:45  ami 
fH  HOT  OOOf  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-5937-2] 

Louisiana:  Rnal  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions  , 

AOBICY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

StJMMARY:  The  State  of  Louisiana  has 
applied  for  authorization  to  revise  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Louisiana's  revisions 
consist  of  regulations  which  specifically 
govern  hazardous  waste  combustion  at 
Boilers  and  Industrial  Furnaces  (BIF's). 
Louisiana  requirements  are  listed  on  the 
chart  included  in  this  document.  Upon 
approval,  Louisiana  will  be  authorized 
to  regulate  air  emissions  from  the  BIFs. 
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Currently,  such  waste  is  regulated  by 
EPA.  Louisiana  will  be  authorized  to 
issue  BIF  permits  and  to  ensure  that  all 
permits  issued  to  hazardous  waste 
combustion  facilities  are  protective  of 
human  health  and  the  environment. 
Louisiana  agrees  to  ensure  compliance 
with  all  terms  of  the  trial  bum  plans  and 
schedules  that  are  approved  by  EPA 
prior  to  authorization.  The  EPA  has 
reviewed  Louisiana's  application  and 
determined  that  its  hazardous  waste 
program  revision  satisfies  all  the 
requirements  necessary  to  qualify  for 
final  authorization.  Unless  adverse 
written  comments  are  received  on  this 
action  during  the  review  and  comment 
period  provided  in  a  companion 
document  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register, 
EPA's  decision  to  approve  Louisiana's 
hazardous  waste  program  revision  will 
take  effect  as  provided  below. 
Louisiana's  application  for  the  program 
revision  is  available  for  public  review 
and  comment. 

DATES:  This  authorization  for  Louisiana 
shall  be  effective  March  16.  1998  unless 
EPA  publishes  a  prior  Federal  Register 
(FR)  action  withdrawing  this  immediate 
final  rule.  Any  comments  on  Louisiana's 
program  revision  application  must  be 
filed  as  provided  in  the  companion 
document  on  this  action,  appearing  in 
the  Proposed  Rules  section  of  today's 
Federal  Register. 

ADDRESSES:  Copies  of  the  Louisiana 
program  revision  application  and  the 
materials  which  EPA  used  in  evaluating 
the  revision  are  available  for  inspection 
and  copying  from  8:30  a.m.  to  4  p.m. 
Monday  through  Friday  at  the  following 
addresses:  Ixiuisiana  Department  of 
Environmental  Quality,  H.B.  Garlock 
Building.  7290  Bluebonnet,  Baton 
Rouge,  Louisiana  70810,  phone  (504) 
765-0617  and  EPA,  Region  6  Library. 
12th  Floor,  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  phone (214)  665- 
6444.  Written  comments,  referring  to 
Docket  Number  LA-97-1,  should  be 
sent  to  Alima  Patterson,  Region  6 
Authorization  Coordinator,  Grants  and 
Authorization  Section  (6PD-G). 
Multimedia  Planning  and  Permitting 
Division.  EPA  Region  6,  1445  Ross 
Avenue.  Dallas.  Texas  75202-2733, 
Phone  number:  (214)  665-8533. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson,  Region  6  Authorization 
Coordinator.  Grants  and  Authorization 
Section  (6PD-G),  Multimedia  Planning 
and  Permitting  Division,  EPA  Region  6, 
1445  Ross  Avenue,  Dallas.  Texas  75202- 
2733.  Phone  number:  (214)  665-8533. 


SUPPLEMENTARY  lt4FORMATION: 

A.  Background 

States  authorized  under  section 
3006(b)  of  RCRA.  42  U.S.C.  6926(b), 
have  a  continuing  obligation  to  maintain 
a  hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
les$  stringent  than  the  Federal 
hazardous  waste  program.  Revisions  to 
State  Hazardous  Waste  Programs  are 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  Code  of  Federal 
Regulations  (CFR)  parts  124.  260-266, 
268,  270,  and  279. 

B.  Louisiana 

The  State  of  Louisiana  initially 
received  final  authorization  on  February 
7, 1985  (50  FR  3348),  to  implement  its 
base  hazardous  waste  management 
program.  Louisiana  received 
authorization  for  revisions  to  its 
program  on  January  29, 1990  (54  FR 
48889),  October  25, 1991  (56  FR  41958), 
and  Corrections  at  (56  FR  51762). 
effective  January  23, 1995  (59  FR 
55368-55371),  and  Corrections  at  (60  FR 
18360),  March  8, 1995  (59  FR  66200). 
January  2. 1996  (60  FR  53707)  and  June 
11.  1996  (61  FR  13777-13782).  On 
December  4. 1996,  Louisiana  submitted 
a  final  complete  program  revision 
application  for  additional  program 
approvals.  Today,  L.ouisiana  is  seeking 
approval  of  its  program  revision  in 
accordance  with  40  CFR  271.21(b)(3). 

In  1983,  the  Louisiana  legislature 
adopted  Act  97,  which  amended  and 
reenacted  Louisiana  Revised  Statutes 
30:1051  et  seq.,  the  Environmental 
Affairs  Act.  This  Act  created  the 
Louisiana  Department  of  Environmental 
Quality  (LDEQ),  which  has  lead  agency 
jurisdictional  authority  for 
administering  the  RCRA  Subtitle  C 
program  in  the  State. 

C.  BIF  Revisions 

The  State  of  L.ouisiana  has  applied  for 
authorization  to  revise  its  RCRA 
hazardous  waste  program  to  include 
regulations  which  specifically  govern 
hazardous  waste  combustion  at  Boilers 
and  Industrial  Furnaces  (BIFs). 
Hazardous  waste  combustion  is  a  form 
of  hazardous  waste  treatment  under 
RCRA  regulations.  The  regulatory  form 
for  combustion  is  defined  as  "the 
treatment  of  hazardous  waste  in  a 
device  which  uses  elevated 
temperatures  as  the  primary  means  to 
change  the  chemical,  physical  or 
biological  character  or  composition  of 
the  hazardous  waste."  40  Code  of 


Federal  Regulations  (CFR)  section 
260.10.  Hazardous  waste  combustion 
occurs  at  a  variety  of  facilities  including 
incinerators,  boilers,  and  industrial 
furnaces.  Louisiana  requirements  are 
listed  on  the  chart  included  in  this 
document.  Upon  approval.  Louisiana 
will  be  authorized  to  regulate  air 
emissions  from  the  BIFs.  Currently, 
such  waste  is  regulated  by  EPA. 
Louisiana  will  be  authorized  to  issue 
BIF  permits  and  to  ensure  that  all 
permits  issued  to  hazardous  waste 
combustion  facilities  are  protective  of 
human  health  and  the  environment. 
Louisiana  has  also  agreed  to  ensure 
compliance  with  all  terms  of  the  trial 
bum  plans  and  schedules  that  are 
approved  by  EPA  prior  to  authorization. 

The  EPA  reviewed  Louisiana's 
application  and  is  today  making  an 
immediate  final  decision,  subject  to 
review  and  comment,  that  L.ouisiana's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  the  EPA" 
intends  to  grant  authorization  for  the 
additional  program  modifications  to 
Louisiana.  As  provided  in  the  Proposed 
Rules  section  of  today's  Federal 
Register,  the  public  may  submit  written 
comments  on  EPA's  proposed  final 
decision  until  January  28, 1998.  Copies 
of  LDEQ's  application  for  program 
revision  are  available  for  inspection  and 
copying  at  the  locations  indicated  in  the 
ADDRESSES  section  of  this  document. 

Approval  of  LDEQ's  program  revision 
shall  become  effective  75  days  from  the 
date  this  document  is  published,  unless 
an  adverse  written  comment  {>ertaining 
to  the  State's  revision  ^scussed  in  this 
document  is  received  by  the  end  of  the 
comment  period.  If  a  adverse  written 
comment  is  received,  EPA  will  publish 
either  a  withdrawal  of  the  immediate 
final  decision  or  a  document  containing 
a  response  to  the  comment  which  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

Louisiana's  program  revision 
application  includes  State  regulatory 
changes  that  are  equivalent  to  the  rules 
promulgated  in  the  Federal  RCRA 
implementing  regulations  in  40  CFR 
parts  124.  260-266.  268.  and  270  that 
were  published  in  the  FR  from  July  1, 
1993,  through  June  30,  1994.  This 
proposed  approval  includes  the 
provisions  that  are  listed  in  the  chart 
below.  This  chart  also  lists  the  State 
analogs  that  are  being  recognized  as 
equivalent  to  the  appropriate  Federal 
requirements. 
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Federal  citation 


.  Bummg  ol  Ha2arctous  Waste  in  Boilers  and  Industnal  Furnaces.  (56 
FR  7134)  February  1991.  (Checklist  85). 


2.  Burning  of  Hazardous  Waste  in  Boilers  and  Industrial  Furnaces;  Cor- 
rections and  Technical  Amendments  1.  (56  FR  32688]  July  17.  1991 
(Chaddist  94). 


State  analog 


Louisana  Revwed  Statutes  (LRS)  30:  §2180  er  seq,  as  amended  June 
14.  1991.  effective  June  14.  1991;  Louisiana  Hazardous  Waste  Reg- 
ulations (LHWR)  §§  105. D.I 3.  17.  &  18.  as  amended  September  20. 

1994.  effective  September  20.  1994;  4105.B.13.  as  amended  Sep- 
tember 20.  1996.  effective  September  1996;  109.  as  amended  Sep- 
tember 20.  1996,  effective  September  20.  1995;  lOQ.Solid  Wst.b- 
4.b.iii  &  5.d,  as  amended  September  20.  1994,  effective  September 
20.  1994;   150t.C.2.  3001.A,  3001.F.1.C,  as  amended  Inarch  20. 

1995.  effective  March  29,  1995;  3001.C.1-C.1.b,  3001.C.2.a- 
C.3.b.ifi.  as  amended  September  20.  1996.  effective  September  20. 
1996;  4307.  as  amended  March  20.  1996,  effective  March  20.  1996; 
32l.C.a.iv.  as  amended  September  20.  1995.  effective  September 
20.  1995;  321.C.7-C.a.v.  321.C.a.i-iy.  322.  535.A-F.  537.A-C.  as 
amended  March  30.  1995.  effective  March  20.  1995;  3115.B.12- 
B.l2.a.  as  amended  September  20,  1996.  effective  September  20, 
1996;  4303.A.6.  &  8.7.  as  amended  December  20.  1992.  effective 
December  20,  1992;  4305.C  &  D,  as  amended  October  20.  1994.  ef- 
fective October  20,  1992;  105.D.33.b,  as  amended  May  20,  1996.  ef- 
fective May  20,  1996;  105.H.1,  109  Infrared  Incinerator.  109.  Plasma 
arc  Incinerator,  as  amended  March  20.  1995.  effective  March  20. 
1995;  110.  as  amended  September  20.  1996*.  effective  September 
20.  1996;  3001. A-E.  3001  .F.  3003.A-C.2,  3005.A-I.  as  amended 
September  20,  1995.  effective  September  20.  1995;  3007 .A-L. 
3007B  b.2ii.c  3009.A-.  3013.A-I.  3015.A-H.  3017.A-E.  3019.A-B.2. 
3019.8.1.  3021.  3021  A.  B.  C.  D  &  E.  3021.F.4.  3021.F,  1-3. 
3023.A-E.6.  3025.  3025  A.  A  1-3.  3025.B.  3025.B.1,  3025.8.1. a. 
3025.8.  lb,  3025.8  2.a,  3025  C,  3025.C,1-2,  3025.C.2.a.  as  amend- 
ed March  20,  1995,  effective  Match  20,  1995;  Chap  30  Appendices 
A-L.  as  amended  May  20.  1996,  effective  May  20,  1996;  3105.A.I. 
as  amended  September  20.  1994.  effective  September  20.  1994; 
3511.D.1.  as  amended  March  20.  1995.  effective  March  20.  1995; 
4105.C  &  C2.  as  amended  September  20.  1994,  effective  Septem- 
ber 20,  1994;  4381.D.1,  4381.D.2-0.2.b.  4383.A-6.  as  amended 
March  20.  1995.  eHective  March  20.  1995.  4513.  as  amended  Sep- 
tember 20,  1995.  effective  September  20.  1995;  4523,  1995;  and 
4523.  as  amended  March  20,  1995,  effective  September  20,  1995. 

LRS  30:  2180  et  seq,  as  amended  June  14,  1991,  effective  June  14, 
1991;  LHWR  §§321.C.7-C.a.v.  321.C.a.Mv.  322,  535.A-F.  537.A- 
C.  as  amended  March  30.  1995.  effective  March  20,  1995; 
3115.8.12-B.12.a.  as  amended  September  20,  1996.  effective  Sep- 
tember 20.  1996;  4303. A.6.  &  8.7.  as  amended  December  20.  1992. 
effective  December  20.  1992;  4306.C  &  D.  as  amended  October  20, 
1994.  effective  October  20.  1992;  105.D.33.b.  as  amended  May  20. 
1996.  effective  May  20.  1996;  105.H.1.  109  Infrared  Incinerator,  109. 
Plasma  arc  Incinerator,  as  amended  March  20,  1995.  effective 
March  20.  1995;  110.  as  amended  September  20,  1996.  effective 
September  20.  1996;  3001.  A-E.  3001. F.  3001.8.2-3.  3003.A-C.2. 
3005.A-I.  3005.8.1.  3005.D.4.d.  3005.E.3.a.iii.  3005.E.6.b. 
3005  E  6  b  M(b),  3005.E.d.ii.  as  amended  September  20.  1995.  effec- 
tive September  20.  1995;  3007.A-L.  3007.A.1.b.  3007.B.2.b.Mi.  iv. 
3007.B2.d.  3007.8.2.e.i(e).  3007.B.2.f.  3007.8.3.b-ii. 

3007.B.5.b.i(b).  3007.8.6.  3009.A-I.  3011.A-C.  3013.A-I.  3015.A-H. 
3017.A-E,  3019.A-e.2.  3019.B.1.  3021.  3021  A.  8,  C.  D  4  E. 
3021.F.3-4.  3021  .F..  1-3.  3023.A-E.6,  3025,  3025  A.  A  1-3. 
3025.8.  3025.8.1.  3025.B.1.a.  3025.B.1.b.  3025.B.2.a.  3025.C. 
3025.C.1-2.  3025.C2.a.  as  amended  March  20.  1995.  effective 
March  20.  1995;  Chap  30  Appendices  A-L.  as  amended  May  20. 
1996,  effective  May  20.  1996;  3105.A.I.  as  amended  September  20. 

1994,  effective  September  20,  1994;  3511. D.I.  as  amended  March 
20.  1995.  effective  March  20.  1995;  4105.C  &  C.2.  as  amended  Sep- 
teniber  20.  1994.  effective  September  20.  1994;  4381. D.I. 
4381.0.2-D.2.b.  4383.A-8.  as  amended  March  20.  1995.  effective 
March  20,  1995,  4513.  as  amended  September  20.  1995,  effective 
September  20.  1995;  4523.  1995;  and  4523.  as  amended  March  20, 

1995.  effective  September  20.  1995. 


Federal  citation 


3.  Burning  of  Hazardous  Waste  in  Boilers  and  Industrial  Fumaces, 
Technical  Amendment  II,  [56  FR  42504-42517]  August  27,  1991. 
(Checklist  96). 


4.  Burning  of  Hazardous  Waste  in  Boilers  and  Industrial  Fumaces; 
Technical  Amendments  III.  [57  FR  38558-38566]  August  25,  1992. 
(Checklist  111). 


State  analog 


5.  Burning  of  Hazardous  Waste  In  Boilers  and  Industrial  Fumaces; 
Technical  Amendment  IV.  [57  FR  44999-45001)  September  30, 
1992.  (Checklist  114). 


LRS  30:  2180  et  seq.  as  amended  June  14,  1991,  effective  June  14, 
1991;  LHWR  §§109.Solid  Wst.b-4.b.i-iii  &  5.d,  as  amended  Sep- 
tember 20.  1994,  effective  September  20,  1994;  1501.C2,  3001 A 
3001. F.I. c,  as  amended  March  20,  1995,  effective  March  29.  1995; 
3001.C.1-C.1.b.  3001.C.2.a-C.3.b.lii,  as  amended  September  20. 
1996.  effective  September  20,  1996;  4307.  as  amended  March  20. 
1996.  effective  March  20,  1996;  105.D.33.b.  as  amended  May  20. 
1996.  effective  May  20,  1996;  105.H.1,  109  Infrared  Incinerator,  109. 
Plasma  arc  Incinerator,  as  amended  March  20.  1995,  effective 
March  20,  1995;  110.  as  amended  September  20.  1996.  effective 
September  20,  1996;  3001.  A-E.  3001  .F.  3003.A-C.2.  3005.A-I.  as 
amended  September  20,  1995,  effective  September  20,  1995; 
3007.A-L,  3009.A-I,  3011.A-C,  3013^-1,  3015.A-H,  3017A-E. 
3019.A-B.2,  3019.8.1,  3021,  3021  A,  8,  C,  D  &  E,  3021.F.4. 
3021. F..  1-3.  3023.A-E.6.  3023.D.2.  3025.  3025  A.  A  1-3.  3025.8. 
3025.B.1.  3025.8.1.3.  3025.B.1.b.  3025.B.2.a.c,  3025.C.  3025.C.1-2. 
3025.C.2.a.  as  amended  March  20.  1995.  effective  March  20.  1995; 
Chap  30  Appendices  A-L.  as  amended  May  20,  1996,  effective  May 
20.  1996;  3105.A.I.  as  amended  September  20,  1994,  effective  Sep- 
tember 20.  1994;  351  I.D.I,  as  amended  March  20.  1995,  effective 
March  20.  1995;  4105.C  &  C.2.  as  amended  Septemt>er  20.  1994. 
effective  September  20.  1994;  4381.D.1.  4381.D.2  4381.D.2*-2.b. 
4383.A-8.  as  amended  March  20.  1995.  effective  March  20.  1995. 
4513,  as  amended  September  20,  1995,  effective  September  20, 
1995;  4523.  1995;  and  4523,  as  amended  March  20,  1995,  effective 
September  20,  1995. 

LRS  30:  2180  ef  seq,  as  amended  June  14,  1991,  effective  June  14, 
1991;  LHWR  §§109.Solid  Wst.b-4.b.i-iii  &  5.d.  as  amended  Sep- 
tember 20.  1994.  effective  September  20.  1994;  1501.C2.  3001  .A, 
3001. F.I. c,  as  amended  March  20,  1995,  effective  March  29.  1995; 
3001.C.1-C.1.b.  3001.C.2.a-C.3.b.iii.  as  amended  September  20. 
1996,  effective  September  20,  1996;  4307,  as  amended  March  20, 
1996,  effective  March  20,  1996;  105.D.33.b.  as  amended  May  20, 
1996.  effective  May  20.  1996;  105.H.1.  109  Infrared  Incinerator.  109. 
Plasma  arc  Incinerator,  as  amended  March  20,  1995,  effective 
March  20.  1995;  110,  as  amended  September  20.  1996.  effective 
September  20.  1996;  300l.  A-E,  3001.F,  3003.C.1.  3003.A-C.2. 
3005.A-I.  as  amended  September  20.  1995.  effective  September  20. 
1995;  3007.A-L.  3009.A-I.  3011.A-C.  3013.A-I.  3015.A-H.  3017A- 
E,  30^9A-B2.  3019.B.1,  3021,  3021  A.  B,  C,  D  &  E,  3021.F.4, 
3021  .F..  1-3.  3023J^-E.6.  3023.D.2.  3025.  3025  A.  A  1-3.  3025.8. 
3025.8.1.  3025.8.1.3.  3025.B.1.b.  3025.82.3.0.  3025.C.  3025.C.1-2. 
3025.C.2.a.  as  amended  March  20,  1995.  effective  March  20.  1995; 
Chap  30  Appendices  A-L.  as  amended  May  20.  1996.  effective  May 
20.  1996;  3105.A.I.  as  amended  September  20.  1994.  effective  Sep- 
tember 20,  1994;  3511. D.1,  as  amended  March  20.  1995.  effective 
March  20,  1995;  4105.C  &  C.2,  as  amended  September  20,  1994, 
effective  September  20,  1994;  4381. D.I.  4381. D.2  4381.D.2.a-2.b. 
4383.A-B,  as  amended  March  20.  1995.  effective  March  20.  1995. 
4513.  as  amended  September  20.  1995.  effective  September  20. 
1995;  4523.  1995;  and  4523,  as  amended  March  20,  1995,  effective 
September  20,  1995. 

LRS  30:  2180  et  seq.  as  amended  June  14,  1991,  effective  June  14, 
1991;  LHWR  §§105.D.33.b.  as  amended  May  20.  1996.  effective 
May  20,  1996;  105.H.1,  109  Infrared  Incinerator.  109.  Plasma  arc  In- 
dnerator,  as  amended  March  20,  1995,  effective  March  20.  1995; 
110,  as  amended  September  20,  1996,  effective  September  20, 
1996;  3001.  A-E.  3001.F.  3003.C.1.  3003.A-C2.  3005A-I.  as 
amended  September  20.  1995.  effective  September  20,  1995; 
3007.A-L,  3009.A-I,  3011.A-C,  3013.A-I,  3015.A-H.  3017.A-E. 
3019.A-8.2,  3019.8.1,  3021,  3021  A,  8,  C.  D  &  E.  3021.F.4, 
3021  .F.,  1-3,  3023.A-E.6,  3023.D2,  3025,  3025  A.  A  1-3.  3025.8. 
3025.8.1.  3025.B.1.a.  3025.B.1.b.  3025.82.a.c.  3025.C,  3025.C.1-2. 
3025.C.2.a.  as  amended  March  20.  1995.  effective  March  20.  1995; 
Chap  30  Appendices  A-L.  as  amended  May  20.  1996.  effective  May 
20,  1996;  3105.A.I.  as  amended  September  20,  1994.  effective  Sep- 
tember 20,  1994;  3511. D.I,  as  amended  March  20,  1995.  effective 
March  20,  1995;  4105.C  &  CJ2.  as  amended  September  20,  1994, 
effective  September  20,  1994;  4381.D.1,  4381.D.2  4381.D.2.a-2.b. 
4383.A-B,  as  amended  March  20.  1995.  effective  March  20.  1995. 
4513,  as  amended  September  20.  1995.  effective  September  20. 
1995;  4523.  1995;  and  4523,  as  amended  March  20.  1995.  effective 
September  20.  1995. 
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Federal  citation 


State  analog 


6.  Boilers  and  Industnal  Furnaces;  Changes  for  ConsisterKy  with  New 
Air  Regulations.  (58  FR  3881-38884)  July  20.  1993.  (Checklist  125). 


7.  Testing  and  Monitonng  Activities.  (58  FR  46040-<460511  August  31. 
1993.  (Checklist  126) 


8.  Boilers  and  Industnal  Furnaces;  Administrative  Stay  and  Intenm 
Standards  for  Bevill  Residues.  (58  FR  59598-59603)  November  9. 
1903.  (Checklist  127). 

9.  Hazardous  Waste  Management  System;  Identification  and  Listing  of 
Hazardous  Wastes  from  Wood  Surface  Protection,  [59  FR  458-469) 
January  4.  1994  (Checklist  128) 

10.  Hazardous  Waste  Management  System;  Identification  and  Listing 
of  Hazardous  Waste;  Treatability  Studies  Sample  Exclusion.  (59  FR 
8362-8366)  February  18.  1994.  (Checklist  129). 

11.  Hazardous  Waste  Marwigenient  System;  tdentHication  and  Listing 
of  Hazardous  Waste;  Recycled  Used  Oil  Management  Standards;  (59 
FR  10650-10560]  March  4.  1994  (Checklist  130). 


12.  Recordkeeping  Instructions;  Technical  Amendment.  (59  FR  13891- 
13683]  March  24.  1994.  (Checklist  131). 


13.  Hazardous  Waste  Management  System;  Identification  and  Listing 
of  Hazardous  Wastes;  Waste  Irom  Wood  Surface  Protection;  Correc- 
tion. (59  FR  28484)  June  2.  1994  (Checklist  132) 

14.  Standards  Applicable  to  Owners  and  Operators  of  Hazardous 
Waste  Treatment.  Storage,  and  Disposal  Faalrties.  Underground 
Storage  Tanks,  and  Underground  Injection  Control  Systems;  Finarv 
cial  Assurance;  Letter  of  Credit.  (59  FR  29958-29960]  June  10, 
1994  (Checklist  133). 

15.  Hazardous  Waste  Managemertt  System;  Correction  of  Listing  of 
P015-Beryllium  Powder.  (59  FR  31551]  June  20  1994.  (Checklist 
134). 


LRS  30:  2180  et  seq,  as  amended  June  14,  1991.  effective  June  14. 
1991;  LHWR  §§110.  as  amended  September  20.  1996.  effective 
September  20.  1996;  3009.E.3.  as  amended  May  20,  1996,  effective 
May  20.  1996;  3013.H.  as  amended  May  20.  1995,  effective  May  20. 
1995;  and  Chapter  30.App  J.  as  amended  May  20,  1996,  effective 
May  20.  1996. 

LRS  30:  §2180  et  seq.  as  amended  June  14.  1991,  effective  June  14. 
1991;  Louisiana  Hazardous  Waste  Regulations  (LHWR)  §§110. 
106.M.3.a.i.  537.B2.b.ii(a)-(b).  529.C.1.c-d.  1901.A,  2223.  2223.A, 
2515.D.  4431.A.1,  4507.D,  4903.C.1-2.  4903.E.1.  Ch.49.App.A, 
Ch.49.App.B,  Ch.  49.App.C.  Chap  49  App  A-TW  8-10,  as  amended 
September  20.  1996;  effective  September  20,  1996;  §31l5.B.1.c-d, 
as  amended  March  20.  1995;  effective  March  20,  1995. 

LRS  30:  2180  et  seq.  as  amended  June  14,  1991.  effective  June  14, 
1991;  LHWR  §§3025  B.2.a.  as  amended  September  20.  1996.  effec- 
tive September  20.  1996;  Chap  30  App  G.  as  amended  May  20. 
1996. 

LRS  30:  2180  et  seq.  as  amended  June  14.  1991.  effective  June  14, 
1991;  LHWR  §§110.  and  3105.Tbl.1,  as  amended  September,  20, 
1996;  effective  September  20,  1996. 

LRS  30:  2180  et  seq.  as  amended  June  14,  1991.  effective  June  14, 
.1991;  LHWR  §§105.D.37.b.i-ii.  105.D.37.C,  105.D.37.c.i-in, 
105.D.37  c.iii.(aHe).  105.D.38.C.  105.0.38.d.  1 05. D.38.e.  as  amend- 
ed September  20.  1996;  effective  September  20.  1996. 

LRS  30:  2180  et  seq.  as  amended  June  14.  1991.  effective  June  14, 
1991;  LHWR  §§4001.  4003.B  Lb,  40C3.B.2.C.  4003.G.  4003.G.1-6, 
4009B.2.  4009.B.2.a,  4009.B.b.  4009B2.o-^,  4027.C.  4033.C, 
4037.A.5,  4037.B.5.  4047.C,  4067.C.  as  amended  March  20,  1995; 
effective  March  20.  1995.  §4003.G.  4003. G  1-6,  4009.B  2.t>-e,  as 
amended  Septemtier  20,  1996;  effective  September  20.  1996. 

LRS  30:  2180  et  seq.  as  amended  June  14.  1991.  effective  June  14, 
1991;  LHWR  §§  1529.B.3.Tbl.1,  1529.B.4.Tbl.2,  4357.B.3.Tbl.1,  and 
4357.B.4.Tbl.2,  as  amended  September  20,  1996;  effective  Septem- 
ber 20,  1996. 

LRS  30:  2180  ef  seq,  as  amended  June  14.  1991,  effective  June  14. 
1991;  LHWR  §  1 10.  as  amended  September  20.  1996;  effective  Sep- 
tember 20.  1996. 

LRS  30:  2180  et  seq.  as  amended  June  14,  1991.  effective  June  14, 
1991;  LHWR  §§3719.D.  and  3719.K,  as  amended  September  20. 
1996;  effective  September  20.  1996. 


LRS  30:  2180  et  seq.  as  amended  June  14.  1991.  effective  June  14, 
1991;  LHWR  §4901  E  Tbl.3,  as  amended  September  20,  1996;  ef- 
fective September  20.  1996,  §  Ch.22.Tbl.2.  as  amended  January  20. 
1996;  effective  January  20.  1996. 


Louisiana  is  not  authorized  to  operate 
the  Federal  program  on  Indian  lands, 
this  authority  remains  with  EPA. 

D.  Decision 

I  conclude  that  Louisiana's 
application  for  program  revision  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly.  Louisiana  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised,  assuming  no 
adverse  comments  are  received  as 
discussed  above.  Upon  effective  final 
approval  Louisiana  will  be  responsible 
for  permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
for  carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  Louisiana  also 
will  have  primary  enforcement 


responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RGIA.  and  to  take 
enforcement  actions  under  sections 
3008.  3013.  and  7003  of  RCRA. 

E.  Codification  in  Part  272 

EPA  uses  40  CFR  part  272  for 
codification  of  the  decision  to  authorize 
Louisiana's  program  and  for 
incorporation  by  reference  of  those 
provisions  of  Louisiana's  statutes  and 
regulations  that  EPA  will  enforce  under 
sections  3008.  3013.  and  7003  of  RCRA. 
Therefore.  EPA  is  reserving  amendment 
of  40  CFR  pan  272.  subpart  T  until  a 
later  date. 

F.  Compliance  with  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  section  3  of  Executive 
Order  12866. 

G.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4.  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  SlOO  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
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to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  the  EPA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  Administrator 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted.  Before  the  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  the  EPA  regulatory 
proposals  with  signiHcant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  The 
EPA  does  not  anticipate  that  the 
approval  of  Louisiana's  hazardous  waste 
program  referenced  in  today's  docimient 
will  result  in  annual  costs  of  $100 
million  or  more. 

Today's  rule  contains  no  Federal       < 
mandates  for  State,  local  or  tribal 
governments  or  the  private  sector.  The 
Act  excludes  from  the  deHnition  of  a 
"Federal  mandate"  duties  that  arise 
from  participation  in  a  voluntary 
Federal  program,  except  in  certain  cases 
where  a  "Federal  intergovernmental 
mandate"  affects  an  annual  federal 
entitlement  program  of  $500  million  or 
more  that  are  not  applicable  here. 
Louisiana's  request  for  approval  of  a 
hazardous  waste  program  is  voluntary; 
if  a  state  chooses  not  to  seek 
authorization  for  administration  of  a 
hazardous  waste  program  under  RCRA 
subtitle  C,  RCRA  regulation  is  left  to  the 
EPA. 

The  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  $100  million 
or  more  for  state,  local,  and  tribal 
governments  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  The  EPA 


does  not  anticipate  that  the  approval  of 
Louisiana's  hazardous  waste  program 
referenced  in  today's  document  will 
result  in  annual  costs  of  $100  million  or 
more.  The  EPA's  approval  of  state 
programs  generally  may  reduce,  not 
increase,  compliance  costs  for  the 
private  sector  since  the  State,  by  virtue 
of  the  approval,  may  now  administer  the 
program  in  lieu  of  the  EPA  and  exercise 
primary  enforcement.  Hence,  owmers 
and  operators  of  treatment,  storage,  or 
disposal  facilities  (TSDFs)  generally  no 
longer  face  dual  federal  and  state 
compliance  requirements,  thereby 
reducing  overall  compliance  costs. 
Thus,  today's  rule  is  not  subiect  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

The  EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  signiBcantly  or  imiquely  affect 
small  governments.  The  Agency 
recognizes  that  small  governments  may 
own  and/or  operate  TSDFs  that  will 
become  subject  to  the  requirements  of 
an  approved  state  hazardous  waste 
program.  However,  such  small 
governments  which  own  and/or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  parts  264,  265, 
and  270  and  are  not  subject  to  any 
additional  significant  or  unique 
requirements  by  virtue  of  this  program 
approval.  Once  EPA  authorizes  a  State 
to  administer  its  own  hazardous  waste 
program  and  any  revisions  to  that 
program,  these  same  small  governments 
will  be  able  to  own  and  operate  their 
TSDFs  and  underground  storage  tanks 
under  the  approved  State  program,  in 
lieu  of  the  Federal  program. 

H.  Certification  Under  the  Regulatory 
Flexibility  Act 

The  EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  EPA 
recognizes  that  small  entities  may  own 
and/or  operate  TSDFs  that  will  become 
subject  to  the  requirements  of  an 
approved  state  hazardous  waste 
program.  However,  since  such  small 
entities  which  own  and/or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  parts  264,  265 
and  270,  this  authorization  does  not 
impose  any  additional  burdens  on  these 
small  entities.  This  is  because  EPA's 
authorization  would  result  in  an 
administrative  change  (i.e.,  whether  the 
EPA  or  the  state  administers  the  RCRA 
subtitle  C  program  in  that  state),  rather 
than  result  in  a  change  in  the 
substantive  requirements  imposed  on 
small  entities.  Once  EPA  authorizes  a 


state  to  administer  its  own  hazardous 
waste  program  and  any  revisions  to  that 
program,  these  same  small  entities  will 
be  able  to  own  and  operate  their  TSDFs 
under  the  approved  state  program,  in 
lieu  of  the  federal  program.  Moreover, 
this  authorization,  in  approving  a  state 
program  to  operate  in  lieu  of  the  federal 
program,  eliminates  duplicative 
requirements  for  owners  and  operators 
of  TSDFs  in  that  particular  state. 

Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Pursuant  to  the  provisions 
of  5  U.S.C.  605(b),  I  hereby  certify  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  effectively  suspends 
the  applicability  of  certain  Fedend 
regulations  in  favor  of  Louisiana's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

L  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Ccmiptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protections. 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  document  is  issued  under 
the  authority  of  sections  2002(a],  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended.  42  U.S.C  6912(a).  6926. 6974(b). 

Dated:  December  11. 1997. 
L3mda  F.  Carroll. 

Acting  Regional  Administrator.  Region  VI. 
(FR  Doc.  97-33764  Filed  12-24-97;  8:45  am] 
BILUNQ  COOE  66W-S0-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  272 
(FRL-<803»-7] 

Louisiana:  Final  Auttiorizatlon  and 
Incorporation  by  Reference  of  State 
Hazardous  Waste  Management 
Program 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Immediate  flnal  rule. 

SUMMARY:  Louisiana  has  revised  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  EPA  has  reviewed 
Louisiana's  changes  to  its  program  and 
has  made  a  decision,  subject  to  public 
review  and  comment,  that  Louisiana's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  Hnal  authorization.  Unless 
adverse  written  comments  are  received 
during  the  review  and  comment  period 
provided  for  public  participation  in  this 
process,  EPA's  decision  to  approve 
Louisiana's  hazardous  waste  program 
revisions  will  take  effect  as  provided 
below.  Louisiana's  program  revisions 
are  available  for  public  review  and 
comment. 

The  EPA  uses  part  272  of  Title  40 
Code  of  Federal  Regulations  (CFR)  to 
provide  notice  of  the  authorization 
status  of  State  programs,  and  to 
incorporate  by  reference  EPA's  approval 
of  those  provisions  of  the  State  statutes 
and  regulations  that  EPA  will  enforce 
under  RCRA  Sections  3008.  3013  and 
7003.  Thus,  EPA  intends  to  codify  the 
Louisiana  authorized  State  program  in 
40  CFR  part  272.  The  purpose  of  this 
action  is  to  incorporate  by  reference 
EPA's  approval  of  Louisiana's  base 
hazardous  waste  program  and  its 
revisions  to  that  program. 
DATES:  Final  authorization  for 
Louisiana's  program  revisions  shall  be 
effective  March  16.  1998  unless  EPA 
publishes  a  prior  FR  action  withdrawing 
this  immediate  Hnal  rule.  All  comments 
on  Louisiana's  program  revisions  must 
be  re<:eived  by  the  close  of  business 
February  12,  1998.  The  incorporation  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  16. 
1908  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

AOfMCSSES:  Copies  of  Louisiana's 
program  revisions  and  materials  EPA 
used  in  evaluating  the  revisions  are 
available  for  inspection  and  copying 
from  8:30  a.m.  to  4  p.m.  Monday 
through  Friday,  at  the  following 


addresses.  Louisiana  Department  of 
Environmental  Quality.  H.B.  Oarlock 
Building,  7290  Bluebonnet,  Baton 
Rouge,  Louisiana  70810.  Phone  number: 
(504)  765-0617;  EPA  Region  6  Library, 
12th  Floor.  1445  Ross  Avenue.  Dallas. 
Texas  75202-2733.  Phone  number:  (214) 
665-6444.  Written  comments  referring 
to  Docket  Number  LA97-2  should  be 
sent  to  Alima  Patterson.  Region  6 
Authorization  Coordinator,  Grants  and 
Authorization  Section  (6PD-G), 
Multimedia  Planning  and  Permitting 
Division.  EPA  Region  6.  1445  Ross 
Avenue.  Dallas.  Texas  75202-2733, 
Phone  number:  (214)  665-8533. 
FOR  FUftTHER  INFORMATION  CONTACT: 
Alima  Patterson,  Region  6  Authorization 
Coordinator.  Grants  and  Authorization 
Section  (6PD-G).  Multimedia  Planning 
and  Permitting  Division,  EPA  Region  6. 
1445  Ross  Avenue,  Dallas.  Texas  75202- 
2733,  Phone  number;  (214)  665-8533. 

SUPPLEMETfTARY  INFORMATION: 

I.  Authorization  of  State  Initiated 
Changes 

A.  Background 

States  with  flnal  authorization  under 
Section  3006(b)  of  the  RCRA,  42  U.S.C. 
6926(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98-616,  November  8,  1984, 
hereinafter  HSWA)  allow  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  axarcising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  Hnal  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modiPied  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  dianges  to 
EPA's  regulations  in  40  CFR  parts  124. 
260  through  266,  268.  270.  273,  and  279. 

B.  Louisiana 

Louisiana  initially  received  flnal 
authorization  to  implement  its  base 
hazardous  waste  program  on  January  24. 
1985.  effective  February  7.  1985  (50  FR 
3348).  In  1987,  Louisiana  renumbered 
the  Louisiana  Hazardous  Waste 
Regulations  (LHWR)  and  codifled  them 
in  the  Louisiana  Administrative  Code, 
Title  33.  Part  V.  Hazardous  Waste  and 


Hazardous  Materials.  Louisiana  received 
flnal  authorization  for  revisions  to  its 
program  on  November  28. 1989, 
effective  January  29, 1990  (54  FR 
48889).  on  August  26.  1991,  effective 
October  25.  1991  (56  FR  41958)  as 
corrected  October  15, 1991  (56  FR 
51762):  November  7,  1994,  effective 
January  23,  1995  (59  FR  55368)  as 
corrected  April  11,  1995  (60  FR  18360); 
December  23, 1994.  effective  March  8, 
1995  (59  FR  66200);  October  17, 1995, 
effective  January  2,  1996  (60  FR  53704 
and  60  FR  53707);  and  March  28,  1996, 
effective  June  11. 1996  (61  FR  13777). 

With  respect  to  today's  document, 
Louisiana  has  made  conforming  changes 
to  make  its  regulations  internally 
consistent  relative  to  the  revisions  made 
for  the  above  listed  authorizations. 
Louisiana  has  also  changed  its 
regulations  to  make  them  more 
consistent  with  the  Federal 
requirements.  The  EPA  has  reviewed 
these  changes  and  has  made  an 
immediate  flnal  decision  subject  to 
public  review  and  comment  in 
accordance  with  40  CFR  271.21(b)(3)), 
that  Louisiana's  hazardous  waste 
program  revisions  satisfy  all  of  the 
requirements  necessary  to  qualify  for 
flnal  authorization.  Consequently,  EPA 
intends  to  grant  flnal  authorization  for 
the  additional  program  modiflcations  to 
Louisiana's  hazardous  waste  program. 
As  explained  in  the  Proposed  Rule 
section  of  today's  FR.  the  public  may 
submit  written  comments  on  EPA's 
immediate  flnal  decision  until  February 
12,  1998.  Copies  of  Louisiana's  program 
revisions  are  available  for  inspection 
and  copying  at  the  locations  indicated 
in  the  ADDRESSES  section  of  this 
document. 

•  Approval  of  Louisiana's  program 
revision  shall  become  effective  in  75 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received  EPA  will 
publish  either  (1)  a  withdrawal  of  the 
immediate  flnal  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  afflrms  that  the  immediate 
flnal  decision  takes  effect  or  reverses  the 
decision. 

Louisiana  will  be  authorized  to  carry 
out.  in  lieu  of  the  Federal  program,  the 
following  State-initiated  changes  to 
provisions  of  the  State's  program,  which 
are  analogous  to  the  indicated  RCRA 
provisions  found  at  Title  40  of  the  Code 
of  Federal  Regulations,  as  of  July.  1993, 
unless  otherwise  stated.  The  Louisiana 
provisions  are  from  the  Louisiana 
Administrative  Code  (LAC),  Title  33, 
Part  V,  Hazardous  Waste  and  Hazardous 


Federal  Register  /  Vol.  62,  No.  248  /  Monday,  December  29,  1997  /  Rules  and  Regulations    67579 


Materials,  as  amended  through  June, 
1995.  unless  otherwise  stated. 


State  requirement 


Federal  requirement 


105.A _ 

105.0.43  introductory  paragraph  and  D.43.a-.e 

109  "Designated  facility",  as  amended  through  March  1996 

109  "Existing  faalities"  , 

109  "Partial  Closure"  

109  "Solid  Waste",  as  amended  through  March,  1996  

Ill 

305.A,  as  amended  through  March,  199^ „ „.. 

309.L.3.b,  as  amended  through  March,  1996  

309.L7  

317.0 .:.. 

319 ; 


321.C.2.i,  as  amended  through  March,  1996 

323.B,  as  amended  through  March,  1996 

507.A 

509  


517.T2.b.vi  

523,  except  523.Q 

532  


706,  as  amended  through  March,  1996 

903.A 

903.C 

907^8 ...!!!!!!~!!!!™"!!""!!!!!!!!!"!!";!!!!!!!!!!!! 
909.G  

91 1  


1 101 .8 

1105.A 

1 105.C .:. 

1 107.A&8 „ i 

1 107.C ........... 

1109.E.5  &  E.6 

1111.82,  as  amended  April  20,  1991  ~ 

1501.C.10 „ 

1529.8.1  

1 529.D.6 „ 

1903.A „ „ 

1903.8 

)905.A-.G .i „ 

1907  

1909.A-.C  

1911  „ 

1913 

1915.A-.C  _. , 

2117 

2309.A „ 

2315.A 

2603.F.  1  

2719  

291 1  .A 

291 1.D.2 

3105.A.,  as  amended  Novemt>er  21. 1988 

3107  : 

31 1 1  .A 

3121  

3301.8 

331 5.A  introductory  paragraph  

3501.0 __ 

3525 

3707.A.3.b 

3707.A.5 - 

3707.B.3.b 

3707.C.1 

3707.F.1  introductory  paragraph  

3707.H 

3711  introductory  paragraph 

371 1  .A.3.b 

371 1.A.5 

371 1.8.4(b)  


RCRA  §301 0(a). 

261.4{a)(1)-(5). 

260.10  "Designated  ladWy". 

260.10  "Existing  facility". 

260.10  "Partial  closure". 

261.2. 

260.3. 

270.1(c). 

264.1(c).  270.60(a). 

270.1(c)(4). 

270.30(I)(2)(H)(A)&(B). 

270.30(l)(6). 

260.2(a). 

270.12. 

270.42(b)(lv)(6)(A)(/)&(2). 

270.41,  124.5. 

270.11(a)(1). 

270.11(b). 

270.14{b)(11)(iv)(C)(2). 

270.16. 

270.26. 

270.29. 

Part  262,  Appendb(. 

262.22. 

264.71(a)(4). 

264.72(b). 

264.76(g). 

262.20(a). 

262.10(c). 

262.12(b). 

262.12(c). 

Part  262,  Appendix. 

262.22. 

262.34(c)(2). 

262.41(b). 

264.1(g)(3). 

264.73{b)(1)-(2). 

264.75(g). 

264.191(a). 

264.191  (b>-(d). 

264.192(aHg)- 

264.193. 

264.194(a)-(c). 

264.195(a)-(d). 

264.196. 

264.197(a)-(c). 

264.178. 

264.254(a). 

264.258(a). 

264.553(f)(1). 

264.280. 

264.228(a)(1). 

264.228(c)(2). 

264.340(a)(1)&(2). 

264.341. 

264.343  introductory  paragraph  and  264.343(a). 

264.351. 

264.90(a)(2). 

264.97(a). 

264.110(b). 

264.119. 

264.143(a)(3)(iO. 

264.143(a)(5). 

264.143(b)(3)(it). 

264.143(C)(1). 

264.143(f)(1)  introductory  paragraph. 

264.143(h). 

264.145  introductory  paragraph. 

264.145(a)(3)(ii). 

264.145(a)(5). 

264.145{b)(4)(iO. 
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Stat*  raquirwneni 


Fadaral  raquiramant 


371 1  .C.  1  „ 

371 1.C.5 

371 1 .0.« _ 

3711.F.1  mtrodudwy  paragraph  . 
3711.F.11  ntrodudofy  paragraph 

371 1.H 

3715.A.&.B  

3715. F.I  irrtroduclory  paraQripl)  ., 

3715.F.3.C  

3715.F.6  

3715.Q  mtrodudory  paragraph 
37i5.ai  .. 
3715.H-J  „>. 

3715.K «. 

371»> 

3719.C-.E  .-. 

4101  

4109  ............. 

4I06> 

4106.BJ-.14 
4111  


4iift.C.  as  amended  Vwough  March. 

41S7 „ 

4130A2.  aaoepl  4139JL2i>te 

4130A.  1 

413e.BZ  as  amarwtod  ttwough  March, 
4130.B.3.  as  ameiKlsd  through  M«oh. 

dSM  H 

430B  

4363  

4366  .~""~""~'"Z. 
4371 A4  Comment 

4375X1 

438e.E .—....» 

4303  


4300 JL7 

4401  .C 

^^^A9*^9>^>W   »«■••••«•■•■•••••••■«••••••••••■•< 

^^^^#••^•9   ••••■•••••••••«■•••••••••«■•■••••••■•) 

4403.E.1.  as  amended  March  20, 

4403.Q  

4406  

4407.C.9 
4407.0  . 
4411.F.1 
4433  

4436  

4437  

4430.C  .. 


1900 


4443  

4445  ..„„ 

4401  . 

4475.B  .„ 

4477  

4479JK  ... 
4480.0  ... 
4501  >  ... 
4501  .B.3 
4501.B.4- 

4501.0.1  

4501.0.4-.5 

4501.0.7 

4535  

4565  through  4567 

4561. A-.C  

4561.0 

4563  


.8.7 


4565  through  4589 _ _. 

4591  through  4601  

4901. D.3.  as  amended  September  20.  1994  

4901. G.  Table  6.  as  amerxled  through  March.  1996 


264.145(e)(1). 

264.145(c)(5). 

264.145(d)(9). 

264.145(0(1)  introdudory  peragraph. 

264.145(0(11)  introductory  paragraph. 

264.145(h). 

264.147(a)&(b). 

264.147(0(1)  introductory  paragraph. 

264.147(0(3)(iii). 

264.147(0(6). 

264.147(g)(1). 

284.147(o)(1)(l)A(l). 

264.147(h)-(D- 

264.147(k). 

264.151(a). 

264.1 51  (c)-(e). 

261.6(a)(1). 

261.6(b)A(c). 

261.6(a)(1). 

261.6(a)(3)(vHb(). 

261.6(aM1). 

261.6(d). 

261.6(a)(2). 

266.20(b). 

266.21. 

266.22. 

266.23(a). 

266.  Subpart  a 

270.70(b). 

270.71. 

266.71. 

266.72. 

266.02(a)(4)  CommenL 

265.94(a)(1). 

266.117(d). 

466.119. 

265.141(0. 

265.142(c). 

265  143(b)(4)(H). 

265.143(d)(5). 

265.143(e)(1). 

265.143(g). 

265.144. 

265.143(c)(9). 

265.145(0). 

265.147(0(1). 

266.191. 

265.192. 

265.193. 

266.194(c). 

266.195. 

265.198. 

265.200. 

265.230. 

265.258(b). 

265.270. 

265.272(a). 

265.280(d). 

265.310(a). 

265.310(a)(1). 

265.310(a)(2)-(5). 

265.310(b)(1). 

265.310(b)(3)  and  (4). 

265.310(b)(5). 

265.312(a)(1). 

265.400. 

265.1033  and  265.1034. 

265.1050(a)-(c). 

265.1050(d). 

265.1051. 

265.1052  through  266.1064. 

265.  Subpart  W. 

261.33(c)., 

261.  Appendix  VII. 


\ 
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State  requirement 


Federal  requirement 


4907  

Chapter  49,  introductory  paragraph  to  Apperxlix  A,  as  amended  through  March, 

1996 
Chapter  49,  Appendix  D,  as  amended  through  March,  1996  .^. 


261.  subparts. 

Part  261,  Appendix  III  introductory  paragraph. 

Part  261,  Appendix  I — Representative  Sampling  Methods. 


In  addition  to  the  above  listed 
changes,  EPA  is  authorizing  changes  to 
the  following  State  provisions.  These 
provisions  do  not  have  a  direct  analog 
in  the  Federal  RCRA  regulations. 
However,  none  of  these  provisions  are 
considered  broader  in  scope  than  the 
Federal  program.  This  is  so  because 
these  provisions  were  either  previously 
authorized  as  part  of  Louisiana's  base 


authorization  or  have  been  added  to 
make  the  State's  regulations  internally 
consistent  with  changes  made  for  the 
other  authorizations  listed  in  the  first 
paragraph  of  this  section.  EPA  has 
reviewed  these  provisions  and  has 
determined  that  they  are  consistent  with 
and  no  less  stringent  than  the  Federal 
requirements.  Additionally,  this 
authorization  does  not  affect  the  status 

State  Requirement 


of  State  permits  and  those  permits 
issued  by  EPA  because  no  new 
substantive  requirements  are  a  part  of 
these  revisions.  The  Louisiana 
provisions  are  from  LAC,  Title  33,  part 
V,  Hazardous  Waste  and  Hazardous 
Materials,  as  amended  through  June 
1995. 


105J.1  .. 
1519.8.5 
4029.C  .. 


305.C.10 

1521 

4029.0  .. 


913A-.D 
2305  ...... 

4109  ...... 


919  

2309.8.4 
4373.K.4 


923 
2S03.K.3 


Louisiana  is  not  authorized  to  operate 
the  Federal  program  on  Indian  lands. 
This  authority  remains  with  EPA. 

C.  Decision 

I  conclude  that  Louisiana's  program 
revisions  meet  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCJIA.  Accordingly,  Louisiana  is 
granted  final  authorization  to  operate  its 
hazardous  waste  program  as  revised 
assuming  no  adverse  comments  are 
received,  as  discussed  above. 

Louisiana  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  Louisiana  also 
will  have  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Section 
3008,  3013  and  7003  of  RCRA. 

II.  Incorporation  by  Reference 

A.  Background 

Tlie  EPA  provides  both,  notice  of  its 
approval  of  State  programs  in  40  CFR 
part  272  and  incorporates  by  reference 
therein  the  State  statutes  and 
regulations  that  EPA  will  enforce  under 
sections  3008,  3013  and  7003  of  RCRA. 
This  effort  will  provide  clearer  notice  to 
the  public  of  the  scope  of  the  authorized 
program  in  Louisiana.  Such  notice  is 
particularly  important  in  light  of 
HSWA,  (PL  98-616).  Revisions  to  State 
hazardous  waste  programs  are  necessary 
when  Federal  statutory  or  regulatory 


authority  is  modified.  Because  HSWA 
extensively  amended  RCRA,  State 
programs  must  be  modified  to  reflect 
those  amendments.  By  incorporating  by 
reference  the  authorized  Louisiana 
program  and  by  amending  the  CFR 
whenever  a  new  or  different  set  of 
requirements  is  authorized  in  Louisiana, 
the  status  of  Federally  approved 
requirements  of  the  Louisiana  program 
will  be  readily  discernible. 

The  Agency  will  only  enforce  those 
provisions  of  the  Louisiana  hazardous 
waste  management  program  for  which 
authorization  approval  has  been  granted 
by  EPA  which,  by  that  approval,  now 
act  in  lieu  of  similar  federal  regulations 
under  RCRA  section  3006  (b).  This 
document  incorporates  by  reference 
provisions  of  State  hazardous  waste 
statutes  and  regulations  and  clarifies 
which  of  these  provisions  are  included 
in  the  authorized  and  Federally 
enforceable  program.  Ck)nceming 
HSWA,  some  State  requirements  may  be 
similar  to  HSWA  requirements  that  are 
in  effect  under  Federal  statutory 
authority  in  that  State.  However,  a 
State's  HSWA-type  requirements  are  not 
authorized  and  will  not  be  codified  into 
the  CFR  until  the  Regional 
Administrator  publishes  his  final 
decision  to  authorize  the  State  for 
specific  HSWA  requirements.  Until 
such  time,  EPA  will  enforce  the  HSWA 
requirements  and  not  the  State 
analogues. 

B.  Louisiana  Authorized  Hazardous 
Waste  Program 

To  incorporate  by  reference  the 
Louisiana  authorized  hazardous  waste 
program,  EPA  intends  to  add  subpart  T 


to  40  CFR  part  272.  The  State  statutes 
and  regulations  are  incorporated  by 
reference  at  40  CFR  272.951(b)(1)  and 
the  Memorandum  of  Agreement,  the 
Attorney  CJeneral's  Statement  and  the 
Program  Description  are  referenced  at 
40  CFR  272.951(b)(5),  (b)(6)  and  (b)(7), 
respectively. 

"The  Agency  retains  the  authority 
under  sections  3007,  3008,  3013  and 
7003  of  RCRA  to  undertake  enforcement 
actions  in  authorized  States.  With 
respect  to  such  an  enforcement  action, 
the  Agency  will  rely  on  Federal 
sanctions.  Federal  inspection 
authorities,  and  the  Federal 
Administrative  Procedure  Act  rather 
than  the  authorized  State  analogues  to 
these  requirements.  Therefore,  the 
Agency  does  not  intend  to  incorporate 
by  reference  for  purposes  of 
enforcement  such  particular,  authorized 
Louisiana  enforcement  authorities. 
Section  272.951(b)(2)  of  40  (3FR  lists 
those  authorized  Louisiana  authorities 
that  are  part  of  the  authorized  program 
but  are  not  incorporated  by  reference. 

The  public  also  needs  to  be  aware  that 
some  provisions  of  the  State's  hazardous 
waste  management  program  are  not  part 
of  the  Federally  authorized  State 
program.  These  nonauthorized 
provisions  include:  (1)  Provisions  that 
are  not  part  of  the  RCRA  Subtitle  C 
program  because  they  are  "broader  in 
scope"  than  RCRA  Subtitle  C  (40  CFR 
271. l(i));  (2)  Unauthorized  amendments 
to  State  provisions  previously  reviewed 
and  approved  by  EPA. 

State  provisions  which  are  "broader 
in  scope"  than  the  Federal  program  are 
not  incorporated  by  reference  for 
purposes  of  enforcement  in  40  CFR  part 
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272.  Section  272.951(b)(3)  of  40CFR 
lists  for  reference  and  clarity  the 
Louisiana  statutory  and  regulatory 
provisions  which  are  "broader  in  scope" 
than  the  Federal  program  and  which  are 
not,  therefore,  part  of  the  authorized 
program  being  incorporated  by 
reference.  "Broader  in  scope" 
provisions  will  not  be  enforced  by  EPA; 
the  State,  however,  will  continue  to 
enforce  such  provisions. 

Louisiana's  hazardous  waste 
regulations  include  amendments  which 
have  not  been  approved  by  EPA.  Since 
EPA  cannot  enforce  a  State's 
requirements  which  have  not  been 
reviewed  and  approved  according  to  the 
Agency's  authorization  standards,  it  is 
important  that  EPA  clarify  any 
limitations  on  the  scope  of  a  State's 
approved  hazardous  waste  program. 
Tnus,  in  those  instances  where  a  State 
has  made  unauthorized  amendments  to 
previously  authorized  sections  of  State 
code,  EPA  will  provide  this  clariHcation 
by:  (1)  Incorporating  by  reference  the 
relevant  State  legal  authorities 
according  to  the  requirements  of  the 
Office  of  Federal  Register;  and  (2) 
subsequently  identifying  in 
272.951(b)(4)  any  requirements  which 
while  adopted  and  incorporated  by 
reference,  are  not  authorized  by  EPA. 
and  therefore  are  not  Federally 
enforceable.  Thus,  notwithstanding  the 
language  in  the  Louisiana  hazardous 
waste  regulations  incorporated  by 
reference  at  272.951(b)(1).  EPA  would 
only  enforce  the  State  provisions  that 
are  actually  authorized  by  EPA.  For  the 
convenience  of  the  regulated 
community,  the  actual  State  regulatory 
text  authorized  by  EPA  for  the  citations 
listed  at  272.951(b)(4)  are  compiled  as  a 
separate  document.  Addendum  to  the 
EPA-Approved  Louisiana  Regulatory 
and  Statutory  Requirements  Applicable 
to  the  Hazardous  Waste  Management 
Program,  June  1997.  This  document  is 
available  from  U.S.  EPA  Region  6,  1445 
Ross  Avenue,  Dallas.  Texas  75202-2733, 
Phone  number:  (214)  665-8533.  With 
respect  to  HSWA  requirements  for 
which  the  State  has  not  yet  been 
authorized,  EPA  will  continue  to 
enforce  the  Federal  HSWA  standards 
until  the  State  receives  specific  HSWA 
authorization  from  EPA. 

C.  HSWA  Provisions 

As  noted  above,  the  Agency  is  not 
amending  40  CFR  part  272  to  include 
HSWA  requirements  and  prohibitions 
that  are  immediately  effective  in 
Louisiana  and  other  States.  Section 
3006(g)  of  RCRA  provides  that  any 
requirement  or  prohibition  of  HSWA 
(including  implementing  regulations) 
takes  effect  in  authorized  States  at  the 


same  time  that  it  takes  eff'ect  in  non- 
authorized  States.  Thus,  EPA  has 
immediate  authority  to  implement  a 
HSWA  requirement  or  prohibition  once 
it  is  effective.  A  HSWA-requirement  or 
prohibition  supercedes  any  less 
stringent  or  inconsistent  State  provision 
which  may  have  been  previously 
authorized  by  EPA  (50  FR  28702.  July 
15.  1985). 

Because  of  the  vast  number  of  HSWA 
statutory  and  regulatory  requirements 
taking  effect  over  the  next  few  years, 
EPA  expects  that  many  previously 
authorized  and  incorporated  by 
reference  State  provisions  will  be 
an^ected.  The  States  are  required  to 
revise  their  programs  to  adopt  the 
HSWA  requirements  and  prohibitions 
by  the  deadlines  set  forth  in  40  CFR 
271.21.  and  then  to  seek  authorization 
for  those  revisions  pursuant  to  40  CFR 
part  271.  EPA  expects  that  the  States 
will  be  modifying  their  programs 
substantially  and  repeatedly.  Instead  of 
amending  the  40  CFR  part  272  every 
time  a  new  HSWA  provision  takes  effect 
under  the  authority  of  RCRA  section 
3006(g).  EPA  will  wait  until  the  State 
receives  authorization  for  its  analog  to 
the  new  HSWA  provision  before 
amending  the  State's  40  CFR  part  272 
incorporation  by  reference.  In  the 
interim,  persons  wanting  to  know 
whether  a  HSWA  requirement  or 
prohibition  is  in  effect  should  refer  to  40 
CFR  271. l(j),  as  amended,  which  lists 
each  such  provision. 

The  incorporation  by  reference  of 
State  authorized  programs  in  the  CFR 
should  substantially  enhance  the 
public's  ability  to  discern  the  current 
status  of  the  authorized  State  program 
and  clarify  the  extent  of  Federal 
enforcement  authority.  This  will  be 
particularly  true  as  more  State  program 
revisions  to  adopt  HSWA  provisions  are 
authorized. 

in.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  sections  202  and  205  of 
the  UMRA,  EPA  generally  must  prepare 
a  written  statement  of  economic  and 
regulatory  alternatives  analyses  for 
proposed  and  final  rules  with  Federal 
mandates,  as  defined  by  the  UMRA,  that 
may  result  in  expenditures  to  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
The  section  202  and  205  requirements 
do  not  apply  to  today's  action  because 
it  is  not  a  "Federal  mandate"  and 


because  it  does  not  impose  annual  costs 
of  SlOO  million  or  more. 

Today's  rule  contains  no  Federal 
mandates  for  State,  local  or  tribal 
governments  or  the  private  sector  for 
two  reasons.  First,  today's  action  does 
not  impose  new  or  additional 
enforceable  duties  on  any  State,  local  or 
tribal  governments  or  the  private  sector 
because  it  merely  makes  federally 
enforceable  existing  requirements  with 
which  regulated  entities  must  already 
comply  under  State  law.  Second,  the 
Act  also  generally  excludes  from  the 
definition  of  a  "Federal  mandate"  duties 
that  arise  from  participation  in  a 
voluntary  Federal  program.  The 
requirements  being  authorized  and 
codified  today  are  the  result  of 
Louisiana's  voluntary  participation  in 
accordance  with  RCRA  Subtitle  C. 

Even  if  today's  rule  did  contain  a 
Federal  mandate,  this  rule  will  not 
result  in  annual  expenditures  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector  because  today's  action 
merely  codifies  an  existing  State 
program  that  EPA  previously 
authorized.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniouely  affect  small 
governments,  including  tribal 
governments,  section  203  of  UMRA 
requires  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
operate  Treatment,  storage,  and  Disposal 
Facilities  (TSDFs).  this  codification 
incorporates  into  the  CFR  Louisiana's 
requirements  which  have  already  been 
authorized  by  EPA  under  40  CFR  part 
271  and.  thus,  small  governments  are 
not  subject  to  any  additional  significant 
or  unique  requirements  by  virtue  of  this 
authorization  and  codification. 

IV.  Certification  Under  the  Regulatory 
Flexibility  Act 

The  EPA  has  determined  that  this 
authorization  and  codification  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Such  small  entities  which  are  hazardous 
waste  generators,  transporters,  or  which 
own  and/or  operate  TSDFs  are  already 
subject  to  the  state  requirements 
authorized  by  EPA  under  40  CFR  part 
271.  The  EPA's  authorization  and 


codification  does  not  impose  any 
additional  burdens  on  these  small 
entities.  This  is  because  EPA's 
codification  would  simply  result  in  an 
administrative  change,  rather  than  a 
change  in  the  substantive  requirements 
imposed  on  small  entities. 

Therefore.  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Pursuant  to  the  provision 
at  5  U.S.C.  605(b).  I  hereby  certify  that 
this  codification  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  codification  incorporates 
Louisiana's  requirements  which  have 
been  authorized  by  EPA  under  40  CFR 
Part  271  into  the  CFR.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

V.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

VI.  Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Vn.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  272 

Environmental  Protection. 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Hazardous  waste  transportation. 
Hazardous  waste.  Incorporation  by 
reference.  Indian  lands. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 


Authority 

This  docimient  is  issued  under  the 
authority  of  sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act 
as  amended  42  U.S.C.  6912(a).  6926, 
6974(b). 

Dated:  December  10. 1997. 
Lynda  F.  Carroll. 
Acting  Regional  Administrator,  Begion,  VI. 

40  CFR  part  272  is  amended  as 
follows: 

PART  272— APPROVED  STATE 
HAZARDOUS  WASTE  MANAGEMENT 
PROGRAMS 

The  authority  citation  for  part  272 
continues  to  read  as  follows: 

Authority:  Sections  2002(a).  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended,  42  U.S.C. 
6912(8).  6926.  and  6974(b). 

2.  Subpart  T  is  amended  by  adding 
§  272.951  to  read  as  follows: 

S  272.951    Louisiana  St3t»-Administefed 
Program:  Rnai  Authorization. 

(a)  Pursuant  to  section  3006(b)  of 
RCRA.  42  U.S.C.  6926(b),  Louisiana  has 
final  authorization  for  the  following 
elements  as  submitted  to  EPA  in 
Louisiana's  base  program  application  for 
final  authorizations  which  was 
.  approved  by  EPA  effective  on  February 
7. 1985.  Subsequent  program  revision 
applications  were  approved  effective  on 
January  29, 1990,  October  25. 1991. 
January  23, 1995,  March  8. 1995, 
January  2, 1996,  June  11. 1996  and 
March  16. 1998. 

State  Statutes  and  Regulations 

(1)  The  Louisiana  statutes  and 
regulations  cited  in  this  paragraph  are 
incorporated  by  reference  as  part  of  the 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA,  42  U.S.C. 
6921  et seq. 

(i)  EPA  Approved  Louisiana  Statutory 
Requirements  Applicable  td  the 
Hazardous  Waste  Management  Program, 
dated  June.  1997. 

(ii)  EPA  Approved  Louisiana 
Regulatory  Requirements  Applicable  to 
the  Hazardous  Waste  Management 
Program,  dated  June.  1997. 

(2)  The  following  statutes  and 
regulations  concerning  State  procedures 
and  enforcement,  although  not 
incorporated  by  reference,  are  part  of 
the  authorized  State  program: 

(i)  Louisiana  Statutes  Annotated. 
Revised  Statutes,  1989,  Volume  17B. 
Subtitle  n  of  Title  30.  Louisiana 
Environmental  Quality  Act.  1989: 
Chapter  2.  Sections  2011.A(1)&(2). 
2011.B.  2011.C  (except  2011.C(l)(a)), 


201  l.D  (introductory  paragraph), 
2011.D{l)-<3).  2011.D(5)-(9). 
2011.D(13)-(15).  2011.D(17)&(18). 
2011.D(21)  (except  2011.D(21)(e)), 
2011.D(22).  2011.E-.G.  2012  (except 
2012.F(4)  and  2012.G).  2013.  2014.A, 
2019.A&.B,  2020  through  2021,  2023, 
2024.B-.C,  2025.A-.D.  2025.E(2)-(5). 
2025. F  (introductory  paragraph), 
2025.F(l)-(4).  2025.G-.I.  2026.  2027.C. 
2028.  2029.  2033,  2037;  Chapter  3. 
Sections  2054.B(1).  2054.B(2)(a); 
Chapter  9.  sections  2174.  2175.  2180.A 
(introductory  paragraph).  2180.A(2)-(8). 
2180.B-.C.  2181-2182.  2183.C.  2183.F. 
2183.G  (except  2183.G(3)).  2183.H. 
2186,  2187,  2188.A,  2188.C,  2189, 
2190.A-.D,  2191.A-.C.  2192.A.  2192.B 
(except  2192.B(4)).  2192.C.  2196.  2199 
through  2200,  2203.B-.C.  2204.A(2).  and 
2204.B. 

(ii)  Louisiana  Statutes  Annotated. 
Revised  Statutes,  1992  Cumulative 
Aimual  Pocket  Part,  Volume  17B. 
Subtitle  n  of  Title  30,  Louisiana 
Environmental  Quality  Act:  Chapter  2. 
section  2011.C(l)(a).  2011.D(21)(e). 
2012.F(4).  2012.G.  2018,  2019.C,  2022 
(except  the  first  sentence  of  2022.A), 
2024.A&.D.  2025.E(1).  2025.J. 
2027.A&.B;  Chapter  9,  sections 
2180.A(1).  2183.G(3),  2192.B(4). 

(iii)  Louisiana  Administrative  Code, 
Title  33,  Part  V,  Hazardous  Waste  and 
Hazardous  Materials.  Amendments 
through  June  1995:  Chapter  1,  sections 
101   107j\-.C;  Chapter  3.  Sections 
301.A&.B,  311.A,  311.C.  315 
(introductory  paragraph),  323.B.3; 
Chapter  5.  Section  503;  Chapter  7, 
Sections  703.  705  and  707  through  721. 

(iv)  Louisiana  Administrative  Code. 
Title  33.  Part  V.  Hazardous  Waste  and 
Hazardous  Materials.  Amendments  for 
July  1995— March  1996:  Chapter  3. 
Section  323.B.4.d.  &  e. 

(3)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  Federal  program,  are  not 
f>art  of  the  authorized  program,  and  are 
not  incorporated  by  reference: 

(i)  Louisiana  Statutes  Annotated. 
Revised  Statutes.  1989.  Volume  17B. 
Subtitle  n  of  Title  30.  Louisiana 
Enviroiunental  Quality  Act,  1989: 
Chapter  2.  sections  2014.B.-D. 

(ii)  Louisiana  Statutes  Annotated. 
Revised  Statutes.  1992  Cumulative 
Annual  Pocket  Part,  Volume  17B, 
Subtitle  II  of  Title  30,  Louisiana 
Environmental  Quality  Act:  Sections 
2178  and  2197. 

(iii)  Louisiana  Administrative  Code. 
Title  33,  Part  V,  Hazardous  Waste  and 
Hazardous  Materials,  Amendments 
through  June  1995:  327. 1313.  and 
Chapter  51. 

(4)  Unauthorized  State  Amendments. 
The  following  authorized  provisions  of 


67584     Federal  Register  /  Vol.  62.  No.  248  /  Monday.  December  29,  1997  /  Rules  and  Regulations 


the  Louisiana  regulations  include 
amendments  published  in  the  Louisiana 
Register  that  are  not  approved  by  EPA. 
Such  unauthorized  amendments  are  not 
part  of  the  State's  authorized  program 
and  are.  therefore,  not  Federally 
enforceable.  Thus,  notwithstanding  the 
language  in  the  Louisiana  hazardous 


waste  regulations  incorporated  by 
reference  at  §  272.951(b)(1),  EPA  will 
only  enforce  the  authorized  State 
provisions  with  the  effective  dates 
indicated  in  the  table  below.  The  actual 
State  regulatory  text  authorized  by  EPA 
for  the  listed  provisions  are  available  as 
a  separate  document.  Addendum  to  the 


EPA-Approved  Louisiana  Regulatory 
and  Statutory  Requirements  Applicable 
to  the  Hazardous  Waste  Management 
Program.  June,  1997.  Copies  of  the 
document  can  be  obtained  from  EPA 
Region  6,  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  Phone  number:  (214) 
665-6533. 


State  provisnn 


Eflactive  date  of  authorized  pfo- 
viston 


Unauthorized  state  amendments 


State  reference 


Effective  date 


LAC  §  109  "Industnal  furnace"  introductory  paragraph 

LAC§303.K.l  (previously  LHWR§3.2(k)(1))  

LAC  §901  (LHWR  §6.1)   

LAC  §  1 1 U  .8. 1  C  (prevk)u»ly  LHWR  $  7.6<b)(1))  ^ 

LAC  §  1 113  (previously  LHWR  §7.7)  


LAC  §251 1.B  (previously  LHWR  §  14.6<b)) 
LAC  §3105.A  


LAC  §3309 
LAC  §3707. 
LAC  §3707 
LAC  §3711. 
LAC  §3711. 
LAC  §3711. 
LAC  §3715. 
LAC  §4141 
LAC  §4307 
LAC  §4397. 
LAC  §4403 
LAC  §4403 
LAC  §4403 
LAC  §4407 


(previousty  LHWR  §  18.5)  

F  1  (previously  LHWR  20.4(f)(1))  ... 
F.2  (previously  LHWR  20.4(f)(2))  ... 

F.I   

F.2  .: 

G  (previously  LHWR  20.4(g))  

F.I  (previously  LHWR  §20.8(0(1)) 


(previously  LHWR  §23.4) 

B  

E.I  

E.2  


F  (previously  LHWR  §23.52(1))  

A.12  (previously  LHWR  §23.54(a)(l2)) 


LAC  §4407.E.ia.2 

LAC  §4407.F  (previously  LHWrt  §23.54(1))  

LAC    §4503.8    introductory    paragraph    (previously 

§23.102(0)). 
LAC  §  45 1 3.A  


LHWR 


LAC  §4901.0.3 


November  20.  1988 

July  20,  1984 

March  20,  1984 

March  20,  1984  „.... 
March  20,  1984 


March  20.  1984  

November  21,  1988 


July  20,  1984 

August  20.  1987 

August  20,  1987 

November  21.  1988 
November  21.  1988 

March  20.  1984  „ 

March  20,  1984 

March  20.  1992 

March  20,  1984 

August  20,  1987 

March  20.  1990 

November  21.  1988 

March  20,  1984  

March  20,  1964  ...... 


August  20.  1987 
March  20.  1984  . 
March  20.  1964  . 


March  20,  1990 

September  20,  1994 


LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 
LR 


18:1375 

14:790 

20:1000 

16:220 

16:220 

20:1000 

20:1109 

16:1057 

18:1256 

18:1375 

20:1000 

16:614 

18:723 

18:723 

18:723 

18:723 

18:723 

18:723 

18:1375 

21:944 

21:266 

18:723 

18:723 

18:723 

13:433 

18:723 

18:723 

18:723 

16:1057 


LR  16:1375 
LR  20:1000 
LR  21:266 


December  20,  1992. 
November  20,  1988. 
September  20,  1994. 
March  20,  1990. 
March  20,  1990. 
September  20.  1994. 
October  20.  1994. 
December  20.  1990. 
November  20.  1992. 
December  20.  1992. 
September  20.  1994. 
July  20,  1990. 
July  20,  1992. 
July  20.  1992. 
July  20.  1992. 
July  20.  1992. 
July  20.  1992. 
July  20.  1992. 
December  20,  1992. 
Septemt>er  20,  1995. 
March  20.  1995. 
July  20.  1992. 
July  20.  1992. 
July  20.  1992. 
August  20,  1987. 
July  20.  1992. 
July  20.  1992. 
July  20.  1992. 
Decemt>er20.  1990. 

December  20.  1992. 
September  20,  1994. 
March  20,  1995. 


(5)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  6  and  the  Louisiana 
Department  of  Environmental  Quality — 
Hazardous  Waste  Division,  signed  by 
the  EPA  Regional  Administrator  on 
December  18,  1995,  is  referenced  as  part 
of  the  authorized  hazardous  waste 
management  program  under  Subtitle  C 
of  RCRA.  42  U.S.C.  6921  et  seq 

(6)  Statement  of  Legal  Authority. 
"Attorney  General's  Statement  for  Final 
Authorization",  signed  by  the  Attorney 
General  of  Louisiana  on  May  10,  1989 
and  revisions,  supplements  and 
addenda  to  that  Statement  dated  May 
13,  1991.  May  3,  1994,  December  2. 
1994,  May  31, 1995.  July  24.  1995.  and 
November  30.  1995.  are  referenced  as 
part  of  the  authorized  hazardous  waste 
management  program  under  Subtitle  C 
of  RCRA.  42  U.S.C.  6921  et  seq. 

(7)  Program  Description.  The  Program 
Description  and  any  other  materials 


submitted  as  part  of  the  original 
application  or  as  supplements  thereto 
are  referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA.  42  U.S.C. 
6921  et  seq. 

3.  Appendix  A  to  Part  272  is  amended 
by  adding  in  alphabetical  order. 
"Louisiana"  and  its  listing  to  read  as 
follows: 

Appendix  A  to  Part  272— State 
Requirements 

Louisiana 

The  statutory  provisions  include: 
Louisiana  Statutes  Annotated.  Revised 
Statutes.  1989.  Volume  17B.  Subtitle  II  of 
Title  30,  Louisiana  Environmental  Quality 
Act.  1989:  Chapter  1,  sections  2002.  2003. 
2004  inUtxluctory  paragraph.  2004(1  )-(8), 
2004(10).  2004(13).  2004(14)  introductory 
paragraph,  20O4(14)(a)&(e).  2004(15):  Chapter 
9.  sections  2172.  2173  (except  2173(2), 
2173(9)  and  2173(11]  introductory 


paragraph).  2183.A.B.DftE.  2183.1.  2188.B. 
2201.  2202.  2203. A.  2204. A(1)  and  2204.C. 

Louisiana  Statutes  Annotated.  Revised 
Statutes,  1992  Cumulative  Annual  Pocket 
Part,  Volume  17B,  Subtitle  II  of  Title  30. 
Louisiana  Environmental  Quality  Act: 
Chapter  1.  Section  2004(9):  Chapter  2. 
Section  2022. A  first  sentence,  Oiapter  8. 
Section  2153(1):  Chapter  9,  Sections  2173(2) 
and  2173(11);  Chapter  18.  Section  2417.E(5). 

Copies  of  the  Louisiana  statutes  that  are 
incorporated  by  reference  are  available  from 
West  Publishing  Company,  610  Opperman 
Drive.  P.O.  Box  64526.  St!  Paul,  MinnesoU 
55164-0526. 

The  regulatory  provisions  include: 

Louisiana  Administrative  Code,  Title  33, 
Part  V,  Hazardous  Waste  and  Hazardous 
Materials,  Amendments  through  June  1995: 
Chapter  1,  Sections  103.  105  introductory 
paragraph,  105.A-C,  105.D.2-.12. 105.D.13 
(except  the  phrase  "except  as  *  *  *  process 
hazardous  waste").  105.D.14-.17, 105.D.18 
(except  the  phrase  "except  as  "  *  *  process 
hazardous  waste"),  10S.D.19-.32, 105.D.33 
(except  105.D.33.C),  105.D.34. 105.D.35, 
105.D.37-.42, 10S.D.43  (except  105.0.43.f), 


Federal  Register  /  Vol.  62,  No.  248  /  Monday,  December  29,  1997  /  Rules  and  Regulations    67585 


105.D.45-.47, 105.E  through  105.1, 105.J.1, 
105. K.  105. L:  109  Definitions  (except  for 
"Carbon  Regeneration  Unit",  "Commercial 
Boiler",  "Commercial  Industrial  Furnace", 
"Consignee".  "Containment  Building", 
"Designated  Facility",  "EPA 
Acknowledgement  of  Consent",  Item  7  of 
"Haizardous  Waste",  Item  2  of  "Incinerator", 
Item  12  of  "Industrial  Furnace",  "Infrared 
Incinerator",  the  phrase  "containment 
building"  in  "Miscellaneous  Unit".  "Partial 
Closure",  the  phrase  "and  that  is  not  a 
containment  building"  in  "Pile".  "Plasma 
Arc  Incinerator",  "Primary  Exporter", 
"Receiving  Country",  "Sludge  Dryer",  "Solid 
Waste",  "Transit  Country"  and  "Waste 
Reduction").  Ill:  Chapter  3,  Sections  303, 
305.B-.E,  307,  309  (except  309.L.3.b), 
311.B&.E,  313,  315.A-.D,  317,  319,  321 
(except  321.C.2.i),  322,  323.A  ,  323.B 
introductory  paragraph,  323.B.1,  323.B.2 
(except  323.B.2.e),  323.B.4,  325  and  329: 
Chapter  5,  Sections  501,  505,  507  through 
513,  515  (except  for  515.25),  516,  517  (except 
517.V),  519,  520,  521  through  532.  533 
(except  533.B),  534  and  536:  Chapter  7, 
Section  701:  Chapter  9.  Sections  901  through 
923:  Chapter  11.  5>ections  1101  (except 
llOl.B&.F),  1103  introductory  paragraph, 
1103. B  (except  the  phrase  "For  the  purposes 
of  compliance  with  LAC  33:V.Chapter  22, 
or"),  1105, 1107  (excep^1107.A.4  and 
1107.D.5),  1108, 1109  (except  1109.E.l.d,  E.8 
andE.9),  1111. A,  flll.B.l  introductory 
paragraph  (except  the  phrase  "to  a  treatment.' 
storage,  or  disposal  facility  within  the  United 
States").  llll.B.l.a-.c.  1111. Bid  (except 
the  phrase  "within  the  United  States"). 
llll.B.I.e  (except  the  phrase  "within  the 
United  States").  llll.B.l.f,  1111.B.2  (except 
the  phrase  "for  a  period  of  at  least  three  years 
from  the  date  of  the  report"  and  the  third  and 
fourth  sentences),  1111.C-.D,  1113, 1115 
through  1121;  Chapter  13.  Sections  1301 
through  1305. 1307.A  introductory  paragraph 
(except  last  sentence).  1307.B.  1307.C  (except 
last  sentence),  1307.D,  1307.E  (except  the 
phrase  "and,  for  exports,  an  EPA 
Acknowledgement  of  Consent"  at  1307. E.2), 
1307.F  (except  the  phrase  "and,  for  exports, 
an  EPA  Acknowledgement  of  Consent"  at 
1307.F.2),  1307.G  (except  1307.G.4),  1307.H, 
1309, 1311, 1315  through  1323;  Chapter  15, 
Sections  1501  through  1517, 1519  (except 
1519.B.8  and  1519.D),  1521  through  1527, 
1529  (except  1529.B.12-.19),  1531;  Chapter 
17,  Sections  1701  through  1745;  Chapter  19, 
Sections  1901  (except  1901.C&.D),  1903, 
1905.A-.G.  1907. 1909.A-.C.  1911. 1913, 
1915.A-.C,  1917  and  1919;  Chapter  21, 
Sections  2101  (except  2101. D),  2103  through 
2117;  Chapter  23,  Sections  2301,  2303 
(except  2303.K).  2304  through  2309.  2311 
(except  the  phrase  "the  waste  and  the  pile 
satisfy  all  applicable  requirements  of  LAC 
33:V.Chapter  22.  and"  at  23n.A).  2313.  2315 
and  2317;  Chapter  25,  Sections  2501.  2503. A 
through  2503.J.  2503. K  (except  2503.K.1.o). 
2503. L-.N.  2504  through  2509,  2511. A 
introductory  paragraph  (except  the  phrase 
"the  waste  and  landfill  meet  all  applicable 
requirements  of  LAC  33:V.Chapter  22,  and"), 
2511.A.2  (except  the  phrase  "or  LAC 
33:V.4321  for  interim  status  facilities"). 
2511.B.  2513  through  2517,  2519  (except 
2S19.F).  2521  (except  2521.B.2)  and  2523; 


Chapter  26.  Sections  2601,  2602  and  2603 
(except  2603.F.1);  Chapter  27,  Sections  2701, 
2703  (except  for  2703.I&.J),  2705  through 
2713,  2715  introductory  paragraph  (except 
the  phrase  "the  waste  and  the  treatment  zone 
meet  all  applicable  requirements  of  LAC 
33:V.Chapter  22,  and"),  2715.A&.B,  2717 
through  2723;  Chapter  29,  Sections  2901, 
2903  (except  2903.1),  2904  through  2911. 
2913  introductory  paragraph  (except  the 
phrase  "the  waste  and  impoundment  satisfy 
all  applicable  requirements  of  LAC 
33:V.Chapter  22.  and"),  2913.A.1,  2913.A.2 
(except  the  phrase  "or  for  interim  status 
facilities;"),  2915  and  2917;  Chapter  31, 
Sections  3101,  3103  ,  3105  (except  3105.D), 
3107  through  3121;  Chapter  32,  sections  3201 
through  3207;  Chapter  33.  Sections  3301. 
3303  (except  3303.C&.D).  3305  through  3313. 
3315  (except  for  3315.K).  3317  through  3322. 
3323  (except  the  phrase  "or  its  successor 
agency"  at  3323.D)  and  3325;  Chapter  35. 
Sections  3501  through  3505,  3507  (except  the 
phrase  "1803, 1911"  at  3507.C),  3509  through 
3527;  Chapter  37,  Sections  3701,  3703,  3705 
(except  the  last  sentence  of  3705.D),  3707.A- 
.F,  3707.G  (except  the  phrase  "and  financial 
test  and  guarantee,  except  that  the  financial 
test  and  guarantee  may  not  be  combined"  in 
the  second  sentence).  3707.H.  3707.1  (except 
the  phrase  ".  and  for  facilities  subject  to  LAC 
33:V.3525  *   *   *  LAC  33:V.3525.B.2".  and 
the  two  occurrences  of  the  phrase  "or  that  the 
owner  or  operator  has  failed  *   •  •    LAC 
33:V.3525"),  3709  through  3713.  3715 
(except  3715.F.8),  3717  through  3719; 
Chapter  40,  Sections  4001  through  4025, 
4027  (except  4027.C).  4029  through  4093; 
Chapter  41,  Sections  4101, 4103, 4105 
introductory  paragraph,  4105.A,  4105.B 
(introductory  paragraph),  4105.B.1 
introductory  paragraph  (except  the  phrase 
"except  that"),  4105.B.1  (except 
4105.B.l.a&.b),  4105.B.2,  4105.B.4-.14. 
4105.C.  4105.E.  4107  through  4113.  4115.A 
(except  the  reference  "22."),  4115.B,  4137, 
4139.A.1,  4139.A.2  (except  4139.A.2.b*.c), 
4139.B.1,  4139.B.4,  4143,  4145;  Chapter  43, 
Sections  4301  (except  the  last  sentence  of 
4301. E),  4302.  4303  through  4305.  4307 
through  4335,  4337  through  4349,  4351 
through  4355,  4357  (except  4357.B.8-.14), 
4359  through  4365.  4367  through  4375.  4377 
(except  4377.B.4).  4379  (except  the  phrase 
"and  LAC  33:V.4705"  at  4379.C),  4381 
through  4395,  4397,  4399  (except  4399.A.6.i), 
4401,  4403  (except  for  the  phrase  "and  after 
receiving  the  certiflcation  required  under 
LAC  33:V.4393.B.2  for  facilities  subject  to 
LAC  33:V.4393"  and  the  two  occurrences  of 
the  phrase  "or  that  the  owner  or  operator  has 
failed  •   •   •  LAC  33:4393"  in  4403.H),  4405 
through  4411,  4413,  4417  through  4429,  4431 
through  4445,  4447  through  4455,  4457.A. 
4457. B  (except  the  first  occurrence  of 
4457. B.2),  4459  (except  the  phrase  "the  waste 
and  impoundment  satisfy  all  applicable 
requirements  of  LAC  33:V.Chapter  22."  at 
4459. A),  4461,  4462  (except  4462.H),  4463 
through  4470, 4471  (except  the  phrase  "the 
waste  and  pile  satisfy  all  applicable 
requirements  of  LAC  33:V.Chapter  22  and"), 
4472  through  4476.  4477  through  4493,  4495 
through  4499,  4501  (except  4501  .D.3),  4502, 
4503  (except  the  phrase  "and  landfill  meet 
all  applicable  requirements  of  LAC 


33:V.Chapter  22,  and  the  waste"  at  4S03.A 
introductory  paragraph),  4505  through  4509, 
4511  introductorj'  paragraph.  4511. A-.D, 
451  l.E  (except  the  two  occurrences  of  the 
reference  "and  F"),  4512,  4513  through  4522, 
4523  (except  the  phrase  "and  LAC 
33:V.Chapter  30  *  *  *  LAC  33:V.109"  at  the 
end  of  the  paragraph),  4525  through  4534, 
4535  through  4547.  4549  through  4559,  4561 
through  4589, 4591  through  4601;  Chapter 
49,  Sections  4901.A  through  4901.F.  4901.G 
(except  the  entries  for  EPA  Hazardous  Waste 
Numbers  K042  and  151  in  Table  6).  4903 
through  4907.  Appendices  A  through  D. 

Lo\iisiana  Administrative  Code.  Title  33, 
Part  V,  Hazardous  Waste  and  Hazardous 
Materials,  Amendments  for  Julv  1995 — 
March  1996:  Chapter  1,  Sections  109 
"Designated  facility",  109  "Partial  Closure", 
109  "Solid  Waste";  Chapter  3,  Sections 
305.A,  309.L.3.b,  321.Q2.i,  323.B.2.e, 
323.B.4.C,  Chapter  5,  Section  533.B;  Chapter 
7,  Section  706;  Chapter  11,  Section  1101.B; 
Chapter  25,  Section  2521.B.2;  Chapter  26, 
Section  2603.F.1;  Chapter  28,  Sections  2801 
through  2809;  Chapter  41,  Sections  4115.C. 
4139.B.2&.3;  Chapter  49,  Sections  4901.G 
Table  6  (entries  for  EPA  Hazardous  Waste 
Numl>ers  K042  and  151  only),  Appendix  A 
(entry  for  2,6-Toluenedine  only)  and 
Appendix  B  (paragraphs  8.2  and  8.2.5 
through  8.2.5.4). 

Copies  of  the  Louisiana  regulations  that  are 
incorporated  by  reference  are  available  from 
Office  of  the  State  Register,  P.O.  Box  94095, 
Baton  Rouge,  LA  70804-9095. 

[FR  Doc.  97-33737  Filed  12-24-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AtmosplMric 
Administration 

50  CFR  Part  260 

[Docket  No.  971128280-7280-01;  IJ>. 
090987C] 

Inspection  and  Certification  Fees  ar>d 
Charges 

AQBiICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  inspection  fees. 

summary:  NMFS  announces  changes  in 
its  fees  and  charges  for  voluntary  Hshery 
products  inspection,  grading,  and 
certification  services.  NMFS  increased 
the  basic  fee  for  full-time  in-plant 
insf>ection  services  by  $1.95.  making  the 
hourly  rate  $44.40.  This  fee  reflects 
increases  in  salary  and  includes  a3- 
percent  base  salary  increase  and  varying 
locality  pay  increases  effective  January 
1998.  NMFS  is  continuing  its  separate 
fee  structure  for  facilities  with  less  than 
full-time  contract  services. 
DATES:  These  fee  changes  are  effective 
on  December  29. 1997. 
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FOM  FURTHER  INFORMATKM  CONTACT: 
Richard  V.  Cano,  Chief.  Seafood 
Inspection  Division.  301-713-2355. 
SUPPLEMENTARY  INFORMATION:  The 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621-1627)  authorizes  the 
voluntary  fishery  products  inspection, 
grading,  aiid  certification  program,  as 
well  as  "assessment  and  collection  of 
such  fees  as  will  be  reasonable  and  as 
nearly  as  may  be  to  cover  the  cost  of  the 
service  rendered."  Reorganization  Plan 
No.  4  of  1970  delegated  these  authorities 
to  NMFS.  Regulations  at  50  CFR  260.70 
authorize  the  Secretar>'  of  Commerce  to 
review  and  revise  annually  the  rates  for 
voluntary  fishery  products  inspection, 
grading,  and  certification  services  by 
publishing  a  notice  of  fee  changes  in  the 
Federal  Register.  NMFS'  annual  review 
of  the  projected  income  and  costs  for  its 
various  services  serves  as  the  basis  for 
determining  the  fees  as  set  forth  below. 

Effective  October  1, 1997.  the 
National  Seafood  Inspection  Program 
(Program)  increased  the  basic  fee  for 
full-time  in-plant  inspection  services  by 
$1.95.  making  the  hourly  rate  S44.40. 
This  fee  reflects  increases  in  salary, 


general  operating,  and  overhead  costs 
that  are  charged  by  NMFS  and  NOAA. 

The  basic  tee  will  continue  to  apply 
to  establishments  contracting  for  40 
hours  of  inspection  service  fwr  week. 
However,  to  recover  estimated 
additional  costs  associated  with 
servicing  contract  establishments 
receiving  less  than  full-time  inspection 
services,  the  fee  for  establishments  with 
Type  1  and  Type  3  contracts  from  25  to 
39  hours  per  week  will  be  5  percent 
above  the  basic  fee:  and  for 
establishments  with  contracts  less  than 
25  hours  per  week,  the  fee  will  be  10 
percent  above  the  basic  fee. 

NMFS'  annual  analysis  of  the  actual 
costs  and  projected  revenue  for  Type  2 
and  Type  3  services  indicates  that  these 
fees  are  determined  by  adding  factors  of 
60  and  35  percent,  respectively,  to  the 
Type  1  service  fee.  Similarly,  to  ensure 
cost  recovery,  the  fee  for  the  Hazard 
Analysis  Critical  Control  Point 
(HACCP)-based  service  is  calculated  by 
adding  a  factor  of  65  percent  to  the  Type 
1  service  fee. 

Users  of  in-plant  (Type  1)  services  are 
advised  that  the  Program  will  charge  for 


certain  label  reviews.  There  is  a 
mechanism  to  permit  pre-approval  on 
labels  reviewed  by  facilities  that  have 
demonstrated  an  adequate 
understanding  of  basic  labeling 
requirements  and  proper  use  of  the 
Program's  marks.  Charges  for  label 
review  will  be  assessed  at  the 
consultative  rate  to  those  facilities  not 
given  pre-approval  authority. 

The  Program  will  continue  to  require 
that  new  users  of  inspection  services, 
except  label  review  services,  that  are  not 
under  contract  prepay  via  certified 
check,  money  order.  Master  Card  or 
VISA,  or  maintain  a  surety  (bond  or 
check)  equivalent  to  3  months  of 
estimated  inspection  services.  Current 
users  not  under  contract  that  have  a 
record  of  late  or  nonpayment  as 
determined  by  each  Regional  Inspection 
Branch  will  also  be  required  to  prepay 
or  submit  a  surety.  Prepayment  is 
recommended  for  all  non-contract  users. 

Effective  October  1, 1997,  the  fees  and 
charges  for  Type  1,2,  and  3  fishery 
products  inspection  services  (except 
Alaska)  are  as  follows. 


Per  hour 


a.  Type  1— In-Plant  Inepectton  Servtoee 


Norv-HACCP  40  Hr/Wk  ContractK 

Regular  time  _ 

Overtime  

Sunday  and  legal  hoidays 

NofvHACCP  25-39  Hr/Wk  Contracts: 

Regular  time  

Overtime  a,., 

Sunday  and  legal  holidays  

NorvHACCP  <25  Hr/Wk  Contracts: 

Regular  time  _ - 

Overtime  mm.._....^... 

Sunday  and  legal  hoMays  , 

HACCP  Contracts; 

Regular  time  „ 

wV0nwn#   • ••••■.•.•...••» 

Sunday  and  legal  hoMays  


$44.40 
66.60 
88.80 

46.62 
69.93 
93.24 

48.84 
73.26 
97.68 

73.26 
109.89 
146.52 


b.  Type  2— Lot  Inspection— omclally  and  Unofficially  Drawn  Samples 


Regular  time  

Overtime  

Sunday  and  legal  holktays 


$71.04 
106.56 
142.08 


c  Type  3    msceWaneous  InspecUon  and  ConauHatlve  Sarvtees 


40  Hr/Wk  Contracts: 

Regular  time  

Overtime  _ . ., „.._....^., 

Sunday  and  legal  holidays  

25-39  Hr/Wk  Contracts: 

Regular  time  * 

Overtime , 

Sunday  and  legal  hoSdsys  

Under  25  Hr/Wk  Contracts  and  Nor>-contract  Corauftative  Services: 
riOyUioi  iimo  •■••••••••••••■••••••M« •••■-«•■•■•■••■•■••••■•■•••■•••■•••■  »•••■>••••■••••>••< 

Overtime  „ 

Surxtay  ar>d  legal  hoMays  _ 


$59.94 

89.91 

119.88 

62.94 

94.41 

125.87 

65.93 

98.90 

131.87 


Federal  Register  /  Vol.  62,  No.  248  /  Monday,  December  29.  1997  /  Rules  and  Regulations    67587 


The  basis  for  determining  the 
appropriate  fee  to  be  charged  is  as 
follows: 

A.  T3rpe  1 — In-Plant  Inspection  Services 

1.  Regular  time — Services  provided 
during  any  8-hour  shift. 

2.  Overtime — Services  provided  in 
excess  of  8  hours  per  shi^  per  day. 

In  addition  to  any  hourly  service 
charge,  a  night  differential  fee  of  $^.25 
per  hour  will  be  charged  for  each  hour 
of  service  provided  after  6  p.m.  and 
before  6  a.m.  Similarly,  a  Sunday 
differential  fee  of  $5.75  per  hour  will  be 
charged  for  each  hour  of  service 
provided  between  midnight  Saturday 
and  midnight  Sunday.  A  cost  of  living  . 
allowance  (COLA)  fee  of  $2.25  per  hour 
will  be  charged  for  services  in  Puerto 


Rico;  $5.75  per  hour  will  be  charged  for 
services  in  American  Samoa  and  Alaska. 

b.  Type  2  and  3 — Lot  Inspection  and 
Miscellaneous  Services 

1.  Regular  time — Services  provided 
within  the  inspector's  normal  work 
schedule,  Monday  through  Friday. 

2.  Overtime — Services  provided 
outside  the  inspector's  normal  work 
schedule,  Monday  through  Friday,  and 
on  Saturdays. 

It  is  the  intent  of  the  authorizing 
legislation  and  the  policy  of  the  Program 
to  charge  fees  to  recover,  as  nearly  as 
possible,  the  costs  of  providing 
inspection  services,  llierefore,  the 
hourly  rates  charged  to  contract  lot 
inspection  users  who  provide  complete 
and  acceptable  inspection  facilities  will 


be  those  delineated  under  Type  1.  In  all 
other  cases,  contract  lot  inspection  users 
will  be  charged  Type  3  rates. 

Analytical  Services 

Applicants  requesting  specific 
analyses  to  be  performed  in  a  NMFS 
laboratory  will  be  charged  at  the 
following  rates.  Shipping  costs  for 
samples  will  also  be  assessed.  Analyses 
performed  in  a  private  laboratory  will  be 
charged  at  the  current  rate  of  that 
laboratory.  Charges  based  on  tbese  fees 
will  be  in  addition  to  any  hourly  rates 
charged  for  lot,  miscellaneous,  and 
consultative  inspection  service  as  well 
as  to  any  hourly  rates  charged  for 
inspection  services  provided  under  a 
contract. 


Per  analysis 


Microtiiology 


Total  aerot>ic  plate  count 

Presumptive  cdiform 

Confirmed  total/fecal  coMorms  „ „ 

E.coli _ „ ,..„„. 

Staph,  aureus 

SalmoneKa  BAM  MetlKXl: 

Step  1  

Step  2 ™ 

Step  3 

Listeria: 

Presumptive  

Confirmed '. 

Chemistry: 

Histamine  

Indole 

Ammonia  ^. 

Sodium  Bisulfite  „ 

Isoelectric  Focusing:  (Species  Identification) 

Methylmercury  

Chtorinated  pestickJes 

Polychlorinated  biphenyls 

Domotc  acid „ 


$19.00. 

15.00. 

15.00  additional. 

15.00  additkxial. 

54.00. 

40.00. 

18.00  additk>nal. 

26.00  additkxtai. 

28.00. 
42.00. 

120.00. 

90.00. 

66.00. 

108.00. 

106.00. 

225.00. 

300.00. 

300.00. 

90.00. 


Bloassay 


Paralytic  St)elNish  Poison:  (minimum  of  3  samples) 


150.00  per  sample 


Notes  on  Analytical  Services 

Sampling  time  and  travel  time  where  applicable  will  be  assessed  using  the  Type  2  rates.  Mileage  costs  will  be 
assessed  at  the  current  rate.  For  other  analyses  not  shown  or  not  frequently  requested,  the  charge  will  be  assessed 
at  the  Type  3  hourly  rate  of  $65.93  (2-hour  minimum)  or  separately  established  based  on  the  particular  issues  of 
the  case  involved.  All  charges  are  per  sample. 

Charges  for  services  provided  in  Alaska  by  NMFS  Inspectors  will  be  at  the  rates  specified  below,  plus  cost  of 
living  allowances. 

The  rates  outlined  below  for  the  State  of  Alaska  are  for  services  provided  by  cross-licensed  State  of  Alaska  inspectors. 
The  rates  charged  in  the  State  of  Alaska  are  subject  to  change  based  on  information  supplied  by  the  Alaska  Department 
of  Environmental  Conservation. 
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State  of  Alaska 


Aleutian 
Chain,  Bris- 
tol Bay, 


SouthM8t& 
South 

Canlrai,  Ar>- 
choraga, 
Kanai.Ju- 


KatcNkan 
(par  hour) 


Ramaindar. 
of  Aiaafca. 
indudhg 

KodWc 
(par  hour) 


TYPE  1: 

Nor>-HACX;P: 
Regular  Time 


Sunday/Holiday 
HACCP: 

Regular  Time  .. 

Ovartima 

Sunday/HoMay 
TYPE  2: 

Regular  Time 

Ovartima 

Sunday/HoM^f 

TYPE  3: 

Regular  Time 

Ovartima 

Sunday/Holiday  


$56.88 

83.82 
111.76 

83.82 
125.75 
167.64 

95.00 
142.50 
190.00 

83.82 

125.73 
167.64 


$46.10 
69.15 
92.20 

69.15 
103.73 
138.30 

78.37 
117.56 
156.74 

69.15 
103.74 
138.03 


$49.38 
74.07 
98.76 

74.07 
111.06 
148.14 

83.95 
125.92 
167.90 

74.07 
111.11 
148.14 


A.  Classification  Under  Executive 
Order  12866 

This  action  is  taken  under  the 
authority  of  50  CFR  260.70  and  has  been 
determined  to  be  not  signiHcant  for 
purpoaes  of  E.0. 12866. 

B.  Regulatory  Flexibility  Act  Analysis 

The  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  requiring 
notice  of  proposed  rulemaking,  the 
opportunity  for  public  participation, 
and  delayed  effectiveness  are 
inapplicable  because  this  rule  falls 
within  the  proprietary  exception  of 
subparagraph  (a)(2)  of  section  553. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 


opportunity  for  public  comment  be 
given  for  this  rule.  Because  a  notice  of 
prop>osed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  553  or  by  any  other  law.  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  are 
not  applicable. 

C  Papenrork  Raduction  Act  of  1990 

These  regulations  will  impose  no 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1980. 

D.  E.0. 1M12 

This  rule  does  not  contain  policies 
with  sufficient  Federalism  implications 


to  warrant  preparation  of  a  Federalism 
assessment  imder  Executive  Order 
12612. 

List  of  Subjects  in  SO  CFR  Part  260 

Food  grades  and  standards.  Food 
labeling.  Seafood. 

AutlMrity:  16  U.S.C  742e  and  7  U.S.C 
1622. 1624. 

Dsted:  December  17, 1997. 

David  L.  Evam. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
|FR  Doc  97-33640  Filed  12-24-07: 8:45  and 
■ujNQCoof  isia-as-p 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  maldng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 

Intamal  Revenue  Service 

26  CFR  Part  40 
[REO-1028e4-97I 
RIN  1546^V02 

Deposits  Of  Excise  Taxes 

AOBUCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Fedenl 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  deposits  of  excise 
taxes.  The  temporary  regulations 
contain  rules  relating  to  the  availability 
of  the  safe  harbor  deposit  rule  based  on 
look-back  quarter  liability  and  to  floor 
stodcs  taxes.  The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
March  30, 1998. 

A00RES8ES:  Send  submissions  to: 
CCJX)M:CORP:R  (REG-102894-97), 
room  5226,  Internal  Revenue  Service. 
POB  7604,  Ben  Franklin  StaUon. 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-102894-97), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW.. 
Washington.  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Hom^  Page,  or  by  submitting 
comments  directly  to  the  11^  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 
tax__regs/comments.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  submissions,  the 
Regulations  Unit.  (202)  622-7180; 
concerning  the  regulations.  Ruth 
Hofbnan.  (202)  622-3130  (not  toll-free 
numbers). 


8UPPLBKOITARY  INFORMATION: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the  Excise 
Tax  Procedural  Regulations  (26  CFR 
:    part  40).  The  temporary  regulations 
contain  rules  relating  to  the  availability 
of  the  safie  harbor  deposit  rule  based  on 
look-back  quarter  liability  and  to  floor 
stocks  taxes. 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and,  because  thme 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Cmnments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  KS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Ruth  Hoffinan.  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 


personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Sul^ects  in  26  CFR  Part  40 

Excise  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  40  is 
proposed  to  he  amended  as  follows: 

PART  40-EXCISE  TAX  PROCEDURAL 
REGULATIONS 

Paragraph  1.  The  authority  citation 
for  part  40  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  *  •  • 

Par.  2.  In  §  40.0-1,  paragraph  (a)  is 
amended  by  revising  the  second 
sentence  to  read  as  follows: 

140.0-1    Introductioa 

(a)  *  *  *  The  regulations  set  forth 
administrative  provisions  relating  to  the 
excise  taxes  imposed  by  chapters  31,  32. 
33.  34.  36.  38,  and  39  (except  for  the 
chapter  32  tax  imposed  by  section  4181 
(firearms  tax)  and  the  chapter  36  taxes 
imposed  by  sections  4461  (harbor 
maintenance  tax)  and  4481  (heavy 
vehicle  use  tax)),  and  to  floor  stocks 
taxes  imposed  on  articles  subject  to  any 
of  these  taxes.  *  •  • 
*        *        *        •        • 

Par.  3.  In  §  40.601  l(a)-l,  add 
paragraph  (a)(2)(iii)  to  read  as  follows: 

S  40.601  l(a)-1    Returns. 

(a)  •  •  • 

(2)-  •  • 

Oii)  Floor  stocks  tax  return. 

[Hie  text  of  this  proposed  paragraph 
is  the  same  as  the  text  of  §  40.6011(a)- 
lT(a)(2)(iii)  published  elsewhere  in  this 
issue  of  the  Federal  Register). 

Par.  4.  Section  40.6302(c)^l  is 
amended  as  follows: 

1.  Paragraph  (c)(2)(iv)  is  added. 

2.  Paragraph  (f)(1)  is  amended  by 
adding  a  sentence  to  the  end  of  the 
paragraph. 

The  additions  read  as  follows: 

f40.6902(c)-1    UaeofOovemmant 
cispositarie*. 


(c)»  •  • 
(2)*  •  • 

(iv)  Modification  for  new  or  reinstated 
taxes. 
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(The  text  of  this  proposed  paragraph 
is  the  same  as  the  text  of  §  40.6302(c)- 
lT(c)(2)(iv)  published  elsewhere  in  this 
issue  of  the  Federal  Register). 

•  •        •        •        • 

(f)  *  •  *  (1)  *  •  •  Also,  no  deposit 
is  required  in  the  case  of  any  floor 
stocks  tax  described  in  §  40.(>-l(a). 

Par.  5.  In  §  40.6302(c)-2.  add 
paragraph  (b)(2)(iii}  to  read  as  follows: 

S40.8302(ch2    Special  rules  tor  UM  of 
Qovemment  depoaitartaa  under  section 

4681. 

•  ••••• 

(b)*  •  • 
(2).  .  . 

(iii)  Modification  for  new  chemicals. 

(The  text  of  this  proposed  paragraph 
is  the  same  as  the  lext  of  §  40.6302(c)- 
2T(b)(2)(iii)  published  elsewhere  in  this 
issue  of  the  Federal  Register). 

Michael  P.  DoUn. 

Acting  Commissioner  of  Internal  Revenue. 
(FR  Doc.  97-33249  Filed  12-24-97;  8:45  am] 
BtLUNQCOOf  HM  01-U 


DEPARTMENT  OF  THE  INTERIOR 

Offica  of  Surface  Mining  Raclamation 
and  Enforcamant 

30  CFR  Part  938 
PA-121-FOR] 

Pannaylvania  Abandonad  Mina  LarKl 
Raclamation  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule:  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Pennsylvania  Abandoned  Mine  Land 
Raclamation  (AMLR)  Plan  (hereinafter 
referred  to  as  the  Pennsylvania  Program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  30 
U.S.C.  1201  et  seq.,  as  amended.  The 
proposed  amendment  adds  a  new 
section  "F"  entitled  Government 
Financed  Construction  Contracts 
(GFCC)  to  authorize  the  incidental 
removal  of  coal  at  AML  sites  that  would 
not  otherwise  be  mined  and  reclaimed 
under  the  Title  V  program.  The 
proposed  amendment  also  includes  the 
Program  Requirements  and  Monitoring 
Requirements  related  to  the  use  of  GFCC 
for  that  purpose.  The  proposed 
amendment  is  intended  to  improve  the 


efficiency  of  the  Pennsylvania  program 
by  allowing  the  Govemment-nnanced 
construction  exemption  in  Section  528 
of  SMCRA  to  be  applied  in  cases 
involving  less  than  50%  financing  only 
in  the  limited  situation  where  the 
construction  constitutes  a  government 
approved  and  administered  abandoned 
mine  land  reclamation  project  under 
Title  IV  of  SMCRA. 
DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
January  28.  1998.  If  requested,  a  public 
hearing  on  the  proposed  amendments 
will  be  held  at  1:00  p.m.  on  January  23, 
1998.  Requests  to  present  oral  testimony 
at  the  hearing  must  be  received  on  or 
before  4:00  p.m.  on  January  13. 1998.     . 
AOOncsSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Robert  J.  Biggi,  Director.  Harrisburg 
Field  Onice  at  the  first  address  listed 
below. 

Copies  of  the  Pennsylvania  program, 
the  proposed  amendment,  a  listing  of 
any  scheduled  public  meetings  or 
hearing,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Harrisburg  Field 
Office.  Third  Floor.  Suite  3C. 
Harrisburg  Transportation  Center 
(Amtrack),  415  Market  Street, 
Harrisburg,  Pennsylvania  17101, 
Telephone:  (717)  782-4036. 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of 
Abandoned  Mine  Reclamation,  400 
Market  Street.  P.O.  Box  8476, 
Harrisburg,  Pennsylvania  17101, 
Telephone:  (717)  783-2267. 
Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  prop(»ed 
amendment  by  contacting  the  OSM 
Harrisburg  Field  Office. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  J.  Biggi,  Director  Harrisburg  Field 
Office,  Telephone:  (717)  782-4036. 

8UPPt.EMEKTARY  INFORMATION: 

I.  Background  on  the  Pennsylvania 
Program 

On  July  30, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Pennsylvania  program.  Background  on 
the  Pennsylvania  program,  including 
the  Secretary's  findings  and  the 
disposition  of  comments  can  be  found 
in  the  July  30.  1982  Federal  Register  (47 
FR  33079).  Subsequent  actions 
concerning  the  AMLR  program 
amendments  are  identified  at  30  CFR 
938.20  and  938.25. 


n.  Discussion  of  the  Pnqposad 
Amendment 

By  letter  dated  November  21. 1997 
(Administrative  Record  No.  PA-855.00), 
the  Pennsylvania  Department  of 
Environmental  Protection  (PADEP) 
submitted  proposed  Program 
Amendment  No.  2  to  the  Pennsylvania 
Abandoned  Mine  Reclamation  Plan.  In 
addition,  PADEP  also  submitted  the 
following  documents:  Introduction; 
Basis  of  Authority  for  the  Proposed 
Amendment:  AML  Amendment 
Conformance  with  30  CFR  Section 
884.13;  Assistant  Counsel's  Opinion  of 
Authority  for  GFCC;  PADEP 
Organization  Chari  and  the  Office  of 
Mineral  Resources  Management 
Organization  Chart.  The  proposed 
amendment  in  intended  to  improve  the 
efficiency  of  the  Pennsylvania  program 
by  allowing  the  Government- financed 
construction  exemption  in  Section  528 
of  SMCRA  to  be  applied  to  certain  cases 
involving  less  than  50%  financing. 

The  proposed  amendment  consists  of 
new  Part  F,  Program  Requirements  and 
Monitoring  Program  for  GFCC's  to  be 
added  as  follows: 

Part  F:  Government  Financed 
Construction  Contracts 

(1)  Incidental  Coal  Bemoval— PADEP 
proposes  to  authorize  the  incidental 
removal  of  coal  at  AML  sites  that  would 
not  otherwise  be  mined  and  reclaimed 
under  the  Title  V  program.  Through  its 
management  of  the  permitting  process 
and  kjiowledge  of  the  status  of  the  AML 
lands  in  Pennsylvania,  PADEP  plans  to 
enter  into  agreements  with  mining 
companies  and  adjacent  permit  holders 
to  direct  the  reclamation  of  AML  lands 
which  involve  some  incidental  removal 
of  coal.  Following  are  (3)  examples  of 
situations  where  PADEP  proposes  to 
utilize  the  GFCC  to  address  AML 
liabilities. 

(a)  Refuse  Pile  Reclamation — As  a 
result  of  an  extensive  history  of  mining 
in  Pennsylvania,  thousands  of  coal 
refuse  piles  are  scattered  throughout  the 
state  in  both  the  bituminous  and 
anthracite  fields.  In  many  cases  these 
piles  are  unsightly,  unsafe  and  are 
adding  to  the  sedimentation  and  mine 
drainage  pollution  of  Pennsylvania 
streams  in  areas  that  are  economically 
deprived  because  of  poor  water  quality 
and  general  aesthetics. 

Dependng  on  the  method  used  to 
clean  the  coal  and  the  volume  of 
material  available,  these  piles  have 
varying  degrees  of  value.  Those  piles 
that  are  larger  in  volume  and  hi^er  in 
quality  have  traditionally  been 
permitted  under  the  Title  V  program 
while  the  smaller,  poorer  quality  have 


remained  virtually  untouched  and  are 
not  and  will  not  he  likely  candidates  for 
permitting.  These  are  the  types  of  piles 
that  are  generally  suitable  for  use  in 
fluidized-bed  combustion  processes 
employed  at  cogeneration  plants  and  the 
types  of  piles  that  will  be  reclaimed 
under  the  proposed  program. 

(b)  Reclamation  of  Abandoned  Deep 
Mines — An  example  specific  to  this 
initiative  would  be  represented  by  an 
abandoned  deep  mine  that  includes 
subsidence  problems  and  acid  mine 
drainage  discharges.  The  reclamation  of 
this  type  of  site  would  involve  the 
daylighting  of  the  deep  mined  area,  the 
incidental  and  necessary  removal  of  any 
coal  encountered,  the  placement  of 
alkaline  material  over  the  area  of  deep 
mine  affected,  and  the  construction  of 
some  type  of  passive  treatment  system 
to  insure  the  reduction  of  pollutional 
loading  from  the  discharges.  Because  of 
the  limited  amount  of  coal  available, 
and  the  potential  water  quality  liability 
for  the  discharges,  this  sample  site 
would  not  be  a  candidate  for  a  surface 
mine  permit  under  the  Title  V  program. 
This  type  of  site  would  particularly 
appeal  to  the  watershed  organizations 
that  have  been  formed  to  deal  with 
exactly  these  reclamation  opportunities 
with  the  potential  to  significantly 
increase  water  quality  in  a  given 
watershed. 

(c)  Unreclaimed  High  Walls  Adjacent 
to  Active  Mine  Sites — Nearly  all  permits 
issued  under  the  Title  V  program 
include  varying  levels  of  remining  or  are 
located  within  close  proximity  to 
previously  affected  areas  located  outside 
of  permit  boundaries.  In  some  cases  coal 
along  the  crop  barrier  may  have  gone 
unmined  because  of  poor  quality  or  high 
moisture  content.  In  other  cases  an 
additional  cut  taken  off  the  highwall 
may  facilitate  a  reclamation  plan  that 
results  in  a  more  suitable  post-mining 
land  use  or  may  facilitate  an  abatement 
project  (alkaline  addition— highwall 
drains,  etc.)  that  will  result  in  improved 
water  quality.  In  those  situations  where 
a  Title  V  permit  is  impractical  due  to 
limited  coal  recovery  or  poor  coal 
quality.  PADEP  proposes  to  direct 
reclamation  of  these  sites  through  a 
GFCC  which  allows  for  the  incidental 
removal  of  coal  to  complete  reclamation 
of  the  AML  lands. 

(2)  Placement  of  Excess  Spoil  on 
Adjacent  AML  Lands— PADEP  proposes 
to  authorize  the  placement  of  excess 
spoil  from  active  mining  operations  on 
AML  sites  that  would  not  otherwise  be 
mined  and  reclaimed  under  the  Title  V 
program.  Through  its  management  of 
the  permitting  process  and  the 
knowledge  of  the  status  of  AML  lands 
in  Pennsylvania,.PADEP  plans  to  enter 


into  agreements  with  mining  companies 
and  adjacent  permit  holders  to  direct 
the  reclamation  of  AML  lands  adjacent 
to  permitted  operations.  THe  institution 
of  this  program  will  allow  PADEP  to 
maximize  its  reclamation  efforts  on 
AML  lands  at  no  expense  to  the  funding 
sources  for  PADEP's  AML  program. 
Savings  to  the  AML  program  would  be 
used  for  reclamation  at  other  sites 
throughout  the  Commonwealth. 

The  proposed  program  amendment 
would  offer  solutions  to  the  foUouring 
problems  that  exist  throughout 
Pennsylvania's  coal  field: 

(1)  Conditions  which  create  a  risk  of 
fire,  landslide,  subsidence,  cave-in  or 
other  unsafe,  dangerous  or  hazardous 
conditions,  including  but  not  limited  to 
any  unguarded  or  unfenced  open  pit 
area,  highwall,  water  pool,  spoil  bank 
and  culm  bank,  abandoned  structure, 
equipment,  machinery,  tools,  or  other 
property  used  in  or  resulting  from 
surface  mining-operations,  or  other 
serious  hazards  to  public  health  or 
safety. 

(2)  AMD  pollution  and  sedimentation 
into  Pennsylvania's  streams. 

(3)  Unsightly,  and  unproductive 
property  that  has  been  largely 
unreclaimed  through  either  the  AML  or 
active  mining  programs. 

(4)  Inadequate  mnding  to  address  the 
above  three  Pennsylvania  reclamation 
liabilities. 

Generally  speaking,  the  above 
conditions  exist  in  areas  that  are 
economically  depressed  and 
environmentally  damaged.  The 
necessary  reclamation  represents  an 
AML  liability  well  in  excess  of 
hundreds  of  millions  of  dollars.  The 
proposed  program  offers  an  additional 
solution  to  Pennsylvania's  obligation  to 
provide  clean  water  and  a  safe  and 
health  environment  to  its  citizens. 

Program  Requirements 

A.  The  Department  will  solicit  and 
accept  proposals  to  enter  into  a  GFCC 
for  the  purpose  of  reclamation  of 
abandoned  mine  lands  some  of  which 
may  involve  the  incidental  and 
necessary  removal  of  coal. 

To  be  an  "eligible  person"  the  person 
must  clear  the  Department's  standard 
compliance  with  the  Applicant  Violator 
System  (AVS)  checks.  In  addition,  the 
person  must  clear  a  check  through  the 
Commonwealth's  contractor 
responsibility  program. 

A  GFCC  under  the  terms  of  this 
amendment,  is  limited  to  those 
situations  where  a  contractor  proposes 
to  enter  into  an  agreement  to  perform 
reclamation  on  abandoned  mine  lands 
with  the  incidental  and  necessary 
removal  of  coal  or  to  use  excess  spoil 


from  a  permitted  site  to  reclaim  an 
abandoned  mine  land.  Reclamation 
should  also  include,  where  feasible,  the 
installation  of  passive  treatment  systems 
and/or  other  measiues  to  mitigate  pie- 
exiting  discharges.  No  processing  of  coal 
wrill  be  conducted  on-site. 

Coal  refuse  ash  may  be  returned  to  the 
site  consistent  with  a  general  pennit 
issued  by  the  Department. 

Sewage  sludge  may  be  utilized  for  site 
reclamation  consistent  with  a  beneficial 
use  order  or  land  reclamation  permit. 

PADEP  will  conduct  an  expeditious 
review  of  the  proposal  for  adequacy  of 
the  monitoring  plan,  erosion  and 
sedimentation  control  plan,  operation 
plan,  and  reclamation  plan.  Particular 
attention  will  be  given  to  the  feasibility 
of  installing  passive  treatment  systems 
and/or  other  measures  to  mitigate  pre- 
existing discharges.  Any  deficiencies  are 
to  be  communicated  to  the  contractor  in 
writing. 

Even  though  reclamation  activities 
under  a  GFCC  are  not  subject  to  the 
barrier  prohibitions  of  86.102, 
precautions  will  be  designed  in  the 
operation  and  reclamation  plans  to 
minimize  any  potential  adverse  impacts 
on  areas  that  would  be  considered 
prohibited  areas  under  a  coal  mining 
permit. 

A  performance  bond  in  an  amount 
determined  by  the  PADEP  shall  be 
submitted  on  forms  provided  by  the 
PADEP  for  all  GFCC  sites  where  bond  is 
required. 

B.  A  proposal  for  a  GFCC  will  consist 
of  a  face  sheet  and  the  following 
modules  as  applicable: 

Module  #1— Ownership  and  Right  of 

Entry 
Module  #2 — Ownership  and  Right  of 

Entry 
Module  #3 — Hydrology 
Module  #4 — Operational  Information 
Module  #5 — Streams 
Module  #25— Flyash 
Module  #27 — Sewage  Sludge 

(a)  The  ownership  and  control 
information  is  to  be  entered  into  LUMIS 
and  a  compliance  check/A VS  check  run. 
If  a  "bar"  is  found,  the  proposal  is  to  be 
returned.  If  "no  bar"  is  found,  the 
proposal  will  be  accepted  and  given  on 
ID  number. 

(b)  All  proposals  will  be  subject  to  the 
consultation  requirements  with  other 
state  agencies  as  prescribed  by  PA's 
approved  AML  plan. 

(c)  The  PADEP  will  advertise  receipt 
of  the  proposal  (see  draft  notice).  This 
notice  shall  be  run  once  a  week  for  two 
weeks  in  a  newspaper  local  to  the 
project  area. 

(d)  The  municipality  and  the  county 
in  which  the  site  is  located  will  be 
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noticed,  by  certified  letter,  that  the 
PADEP  received  a  proposal  for  a  GFCC 
to  perform  reclamation  activities  within 
the  municipality. 

(e)  Upon  final  execution  of  the 
contract.  PADEP  will  notify  the  host 
municipality  and  county  by  certified 
mail  of  the  action  (see  d.aft  notice); 
notify  any  agencies  who  submitted 
comments:  notify  appropriate  state 
Legislators,  in  writing,  of  the  actfBn;  and 
issue  a  press  release  of  the  action 
(Regional  Community  Relations 
Coordinator  to  assist  in  preparation  of 
this  release).  If  a  Small  Projects  Permit 
is  issued  with  the  executed  contract, 
notice  must  be  made  in  the  PA  Bulletin. 

Monitoring  Program  for  GPCC's 

The  PADEP  will  conduct  monthly 
inapecUons  of  all  CFCC's  until  the  site 
isMlHinined  to  be  stabilized  by 
vegetation.  At  that  time,  the  PADEP  will 
continue  to  conduct  regular  inspections 
on  a  quarterly  basis  until  the  contract 
receives  final  approval  and  final  bond 
release. 

The  inspections  forms  and  related 
instructions  to  be  utilized  to  monitor  the 
GFCC  program  are  part  of  the 
amendment. 

ni.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  884.15.  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Pennsylvania  satisfies  the 
applicable  requirements  for  the 
approval  of  State  AMLR  program 
amendments.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Pennsylvania  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  th»Harrisburg  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administration  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  close  of 
business  on  January  13.  1998.  If  no  one 
requests  an  opportunity  to  comment  at 
a  public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 


advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  who  desire  to  comment 
have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 

EudHc  meeting,  rather  than  a  public 
earing,  may  be  held.  Persons  wishing 
te  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Harrisburg 
Field  Office  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATKM 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  posted  in 
advance  at  the  locations  listed  above 
under  AOOREStES.  A  summary  of 
meeting  will  be  included  in  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  proposal  rule  is  exempted  fix>m 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866  (Regulatory  Planning  and 
Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
cor^ducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  and  Tribal  abandoned  mine 
land  reclamation  plans  and  revisions 
thereof  since  each  such  plan  is  drafted 
and  promulgated  by  a  specific  State  or 
Tribe,  not  by  OSM.  Decisions  on 
proposed  abandoned  mine  land 
reclamation  plans  and  revisions  thereof 
submitted  by  a  State  or  Tribe  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  30  C7R  Parts  884  and  888. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  from  compliance  with  the 


National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6. 
appendix  8.  paragraph  8.46(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  econcwnic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  December  18. 1997. 
AllmaKkin. 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 
(PR  Doc.  97-33663  Filed  12-24-97;  8:45  ami 
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Reciannation  Plan 
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ACTION:  Proposed  rule;  public  comment 
*  period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Texas 
abandoned  mine  land  (AML) 
reclamation  plan  (hereinafter  referred  to 
as  the  "Texas  plan")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  pertains  to  responsibilities, 
definitions,  abandoned  mine 
reclamation  fund,  eligible  coal  lands 
and  water,  reclamation  objectives  and 
priorities,  utilities  and  other  facilities, 
limited  liability,  contractor 
responsibility,  eligible  non-coal  lands 
and  water,  reclamation  priorities  for 
non-coal  program,  exclusion  of  certain 
non-coal  reclamation  sites,  land 
acquisition  authority-non-coal,  lien 
requirements,  written  consent  for  entry, 
entry  and  consent  to  reclaim,  entry  for 
emei^ency  reclamation,  land  eligible  for 
acquisition,  procedures  for  acquisition, 
acceptance  of  gifts  of  land,  management 
of  acquire  land,  disposition  of  reclaimed 
lands,  and  liens.  The  amendment  is 
intended  to  revise  Texas'  AML 
regulations  to  conform  selected  parts  to 
amended  Federal  regulations.  Texas  also 
proposed  to  reorganize  its  AML 
regulations  to  align  more  clearly  with 
Federal  counterpart  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m..  c.s.t..  January  28, 
1998.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  January  23,  1998.  Requests  to  speak 
at  the  hearing  must  be  received  by  4:00 
p.m..  c.s.t.,  on  January  13. 1998. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Michael 
C.  Wolfrom.  Director.  Tulsa  Field  Office 
at  the  address  listed  below. 

Copies  of  the  Texas  plan,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Tulsa 
Field  Office. 

Michael  C.  Wolform,  Director.  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  5100 
East  Skelly  Drive.  Suite  470.  Tulsa. 
Texas  74135-6547.  Telephone:  (918) 
581-6430. 

Surface  Mining  and  Reclamation 
Division.  Railroad  Commission  of 
Texas.  1701  North  Congress  Avenue. 


P.O.  Box  12967,  Austin.  Texas  78711- 
2967,  Telephone:  (512)  463-6900. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom,  Director.  Tulsa 
Field  Office.  Telephone:  (918)  581- 
6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Texas  Plan 

On  June  23, 1980.  the  Secretary  of  the 
Interior  approved  the  Texas  Abandoned 
Mine  Land  Plan.  General  backgroimd 
information  on  the  Texas  plan, 
iricluding  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  June  23, 1980,  Federal  Register  (45 
FR  41937).  Subsequent  actions 
concerning  the  Texas  program  can  be 
found  at  30  CFR  943.25. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  December  1, 1997 
(Administrative  Record  No.  TAMI^-61), 
Texas  submitted  a  proposed  amendment 
to  its  plan  pursuant  to  SMCRA.  Texas 
submitted  the  proposed  amendment  at 
its  own  initiative.  The  provisions  of  the 
Texas  plan  proposed  for  review  are: 

1.  AML  Regulations  Proposed  for  Repeal 

a.  Section  12.805  Reclamation  Project 
Evaluation 

Texas  proposed  to  repeal  this  section 
and  to  add  new  §  12,805,  Utilities  and 
Other  Facilities. 

b.  Section  12.806  Consent  to  Entry; 
§  12.807  Entry  for  Studies  or 
Exploration;  and  §  12.808  Entry  and 
Consent  to  Reclaim 

Texas  proposed  to  repeal  §§  12.806. 
12.807,  and  12,808  and  to  consolidate 
these  sections  and  re-adopt  them  with 
revisions  and  additions  as  new  §  12.813, 
Written  Consent  for  Entry  and  §  12.814, 
Entry  and  Consent  to  Reclaim. 

c.  Section  1 2.809  Land  Eligible  for 
Acquisition 

Texas  proposed  to  repeal  §  12.809  and 
to  adopt  with  revised  language  as  new 
§  12.816,  Land  Eligible  for  Acquisition, 
in  conformance  with  Texas  Natural 
Resources  Code,  §  134.145. 

d.  Section  12.810  Procedures  for 
Acquisition 

Texas  proposed  to  repeal  §  12.810  and 
to  add  new  §  12.817,  Procedures  for 
Acquisition,  with  changes  in 
conformance  with  amended  Federal 
regulations  at  30  CFR  879.12. 

e.  Section  12.81 1  Acceptance  of  Gifts  of 
Land 

Texas  proposed  to  repeal  §  12.811  and 
to  add  new  §  12.818.  Acceptance  of  Gifts 


of  Land,  in  conformance  with  amended 
Federal  regulations  at  30  CFR  879.13. 

/.  Section  12.812  Management  of 
Acquired  Lands 

Texas  proposed  to  repeal  §  12.812  and 
to  add  new  §  12.819.  Management  of 
Acquired  Lands,  in  conformance  with 
amended  Federal  regulations  at  30  CFR 
879.14. 

g.  Section  12.813  Disposition  of 
Reclaimed  Land 

Texas  proposed  to  repeal  §  12.813  and 
to  add  new  §  12.820.  Disposition  of 
Reclaimed  Land,  in  conformance  with 
the  Texas  Surface  Coal  Mining  and 
Reclamation  Act  of  1977. 

h.  Section  12.814  Operations  on  Private 
Land 

Texas  proposed  to  repeal  §  12.814  and 
to  add  new  §  12.814,  Entry  and  Consent 
to  Reclaim. 

/.  Section  12.815  Appraisals 

Texas  proposed  to  repeal  §  12.815  and 
to  add  new  §  12.815,  Entry  for 
Emergency  Reclamation.     ' 

y.  Section  12.816  Liens 

Texas  proposed  to  repeal  8 12.816  and 
to  add  new  §  12.820.  Liens. 

k.  Section  12.817  Satisfaction  of  Liens 

Texas  proposed  to  repeal  §  12.817  and 
to  add  new  §  12.817.  Procedures  for 
Acquisition. 

2.  Section  12.800  Responsibilities 
Texas  proposed  to  add  this  new 

section  regarding  the  responsibilities  of 
the  Commission. 

3.  Section  12.801  Definitions 

Texas  proposed  to  revise  this  section 
by  adding  definitions  for  "abandoned 
mine  reclamation  fund  or  fund." 
"eligible  lands  and  water," 
"emergency,"  "extreme  danger."  "left  or 
abandoned  in  either  an  unreclaimed  or 
inadequately  reclaimed  condition," 
"mineral  owner,"  "OSM,"  "permanent 
facility,"  "project,"  "reclamation 
activity,"  "state  reclamation  program," 
and  "Texas  abandoned  mine 
reclamation  fund  or  state  fund." 

4.  Section  12.802  Texas  Abandoned 
Mine  Reclamation  Fund 

Texas  proposed  to  add  a  section 
pertaining  to  the  type  of  revenue  that 
shall  be  included  in  the  State's 
abandoned  mine  land  reclamation  fund. 

5.  Section  12.803  Eligible  Coal  Lands 
and  Water 

Texas  proposed  to  revise  this  section 
to  conform  to  amended  Federal 
regulations  by  making  minor  wording 
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changes,  deleting  paragraph  (b)  in  its 
entirety,  and  by  adding  new  paragraphs 
(4)  through  (8).  paragraph  (4)  pertains  to 
how  coal  lands  and  waters  damaged  by 
coal  mining  processes  and  abandoned 
after  August  3. 1977,  can  become 
eligible  for  funding.  Paragraph  (5) 
pertains  to  when  the  Commission  may 
expend  funds  for  reclamation  and 
abatement  of  any  eligible  site  under 
paragraph  (4).  Paragraph  (6)  pertains  to 
how  monies  obtained  from  sources 
outside  the  abandoned  mine 
reclamation  fund  can  be  used. 
Paragraph  (7)  describes  when  permittees 
shall  reimburse  the  abandoned  mine 
land  fund  for  reclamation  costs,  it  also 
states  that  when  performing  reclamation 
under  paragraph  (4).  Texas  shall  not  be 
held  liable  for  any  violations  of  any 
performance  standards  or  reclamation 
requirements.  Paragraph  (8)  pertains  to 
lands  eligible  for  remining  and  the 
eligibility  for  funds  for  reclamation 
activities  on  these  lands. 

6.  Section  12.804  Reclamation 
Objectives  and  Priorities 

Texas  proposed  to  repeal  the  existing 
language  in  this  section  and  to  replace 
it  with  new  language  to  conform  with 
amended  Federal  regulations  at  30  CFR 
874.13. 

7.  Section  12.805  Utilities  and  Other 
Facilities 

Texas  proposed  to  add  new  §  12.805. 
Utilities  and  Other  Facilities,  to  conform 
with  amended  Federal  regulations  at  30 
CFR  874.14.  This  new  section  pertains 
to  the  adverse  effect  of  mining  processes 
on  water  supplies  occurring  both  before 
and  after  August  3.  1977.  and  the 
enhancement  of  facilities  or  utilities 
under  this  section. 

8.  Section  12.806  Limited  Liability 

Texas  proposed  to  add  new  §  12.806. 

Limited  Liability,  to  conform  with  

amended  Federal  regulations  at  30  CFR 
874.15.  This  new  section  pertains  to  the 
limited  liability  the  State  has  when 
performing  reclamation  activities 
according  to  approved  abandoned  mine 
reclamation  plans. 

9.  Section  12.807  Contractor 
Responsibility 

Texas  proposed  to  add  new  $  12.807. 
Contractor  Responsibility,  to  conform 
with  amended  Federal  regulations  at  30 
CFR  874.16.  This  new  section  pertains 
to  requirements  necessary  for  a 
contractor  to  be  a  successful  bidder  for 
an  AML  contract. 


10.  Section  12.808  Eligible  Nan -coal 
Lands  and  Water 

Texas  proposed  to  add  new  §  12.808, 
Eligible  Non-coal  Lands  and  Water,  to 
clearly  deOne  non-coal  eligibility  in 
conformance  with  amended  Federal 
regulations  at  30  CFR  875.14.  This  new 
section  pertains  to  the  criteria  that  non- 
coal  lands,  waters,  and  facilities  should 
meet  in  order  to  be  eligible  for  AML 
reclamation  funds. 

11.  Section  12.809  Reclamation 
Priorities  for  Non-coal  Program 

Texas  proposed  to  add  new  §  12.609, 
Reclamation  Priorities  for  Non-coal 
Program,  to  clearly  deHne  non-coal 
reclamation  priorities  in  conformance 
with  amended  Federal  regulations  at  30 
CFR  875.15.  This  new  section  pertains 
to  reclamation  projects  involving  the 
restoration  of  lands  and  water  adversely 
affected  by  past  mineral  mining: 
projects  involving  the  protection,  repair, 
replacement,  construction,  or 
enhancement  of  utilities;  and  the 
construction  of  public  facilities  in 
communities  impacted  by  coal  or  other 
mineral  mining  and  processing 
practices. 

12.  Section  12.810  Exclusion  of  Certain 
Non-coal  Reclamation  Sites 

Texas  proposed  to  add  new  §  12.810, 
Exclusion  of  Certain  Non-coal 
Reclamation  Sites,  to  clearly  define  the 
ineligibility  of  certain  non-coal  sites  that 
are  eligible  for  remediation  under  other 
Federal  programs  in  conformance  with 
amended  Federal  regulations  at  30  CFR 
875.16.  This  new  section  pertains  to  the 
sites  and  areas  that  monies  from  the 
Texas  abandoned  mine  reclamation 
fund  cannot  be  used  for. 

13.  Section  12.811  Land  Acquisition 
Authority— Non-coal 

Texas  proposed  to  add  new  §  12.811, 
Land  Acquisition  Authority — Non-coal, 
to  conform  with  amended  Federal 
regulations  at  30  CFR  875.17.  This  new 
section  states  that  the  requirements 
speciHed  in  §§  12.814  through  12.620 
shall  apply  to  the  Commission's  non- 
coal  program  except  that,  for  purposes 
of  this  section,  the  references  to  coal 
shall  not  apply.  In  lieu  of  the  term  coal, 
the  word  non-coal  should  be  used. 

14.  Section  12.812  Lien  Requirements 

Texas  proposed  to  add  new  %  12.812, 
Lien  Requirements,  to  comply  with 
amended  Federal  regulations  at  30  CFR 
875.18.  This  new  section  states  that  the 
requirements  found  in  §  12.621  shall 
apply  lo  the  Commission's  non-coal 
reclamation  program  under  §  12.808 
except  that  for  purposes  of  this  section, 
the  references  to  coal  shall  not  apply.  In 


lieu  of  the  term  coal,  the  word  non-coal 
should  be  used. 

15.  Section  12.813  Written  Consent  for 
Entry 

Texas  proposes  to  add  nelV  §  12.813, 
Written  Consent  for  Entry,  to  conform 
with  amended  Federal  Regulations  at  30 
CFR  677.11.  This  new  section  reads  as 
follows: 

Written  consent  from  the  owner  of  record 
and  lessee,  or  their  authorized  agents,  is  the 
preferred  means  for  obtaining  agreements  to 
enter  lands  in  order  to  carry  out  reclamation 
activities.  Nonconsensxial  entry  by  exercise  of 
the  police  power  will  be  undertaken  only 
aher  reasonable  efforts  have  been  made  to     ' 
obtain  written  consent. 

16.  Section  12.814  Entry  and  Consent 
To  Reclaim 

Texas  proposed  to  add  new 
S  12.814(a)  to  conform  with  amended 
Federal  regulations  at  30  CFR  877.13 
and  new  §  12.814(b)  to  conform  with 
Texas  Natural  Resources  Code 
§  134.143.  This  new  section  pertains  to 
who  may  enter  upon  land,  with  the 
•  owner's  consent,  to  perform  reclamation 
activities  or  to  conduct  studies  or 
exploratory  work  in  order  to  determine 
the  existence  of  the  adverse  effects  of 
past  coal  mining. 

17.  Section  12.815  Entry  for  Emergency 
Reclamation 

Texas  proposed  to  add  new  §  12.615, 
Entry  for  Emergency  Reclamation,  to 
conform  with  Texas  Natural  Resources 
Code  §  134.152  (b)  and  (c).  This  new 
section  gives  the  conunission  authority 
to  enter  land  where  an  emergency  exists 
and  other  land  necessary  to  have  access 
to  that  land. 

18.  Section  12.816  Land  Eligible  for 
Acquisition 

Texas  proposed  to  add  new  §  12.816, 
Land  Eligible  for  Acquisition,  to 
conform  with  Texas  Natural  Resources 
Code  $  134.145.  This  new  section  allows 
the  state  to  acquire  land  that  is 
adversely  affected  by  past  coal  mining 
practices  by  purchase,  donation  or 
condemnation  if  certain  conditions 
exist. 

19.  Section  12.817  Procedures  for 
Acquisition 

Texas  proposed  to  add  new  §  12.617, 
Procedures  tor  Acquisition,  to  conform 
with  amended  Federal  regulations  at  30 
CFR  879.12.  This  new  section  sets  forth 
the  procedures  that  the  State  must 
follow  when  acquiring  land. 

20.  Section  12.818  Acceptance  of  Gifts 
of  Land 

Texas  proposed  to  add  this  new 
section  regarding  the  Commission's 
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acceptance  of  gifts  of  land.  The 
proposed  change  would  require  that  the 
deed  of  conveyance  state  that  it  is  made 
as  a  gift  under  the  Texas  Surface  Coal 
Mining  and  Reclamation  Act. 

21.  Section  12.819  Management  of 
Acquired  Land 

Texas  proposed  to  add  this  new 
section  to  conform  with  amended 
Federal  regulations  at  30  CFR  879.14. 
The  new  section  reads  as  follows: 

Land  acquired  under  this  title  may  be  used 
for  any  lawful  purpose  that  is  consistent  with 
the  necessary  reclamation  activities. 
Procedures  for  collection  of  user  charges  or 
the  waiver  of  such  charges  by  the 
Commission  shall  provide  that  all  user  fees 
collected  shall  be  deposited  in  the  Texas 
Abandoned  Mine  Reclamation  Fund. 

22.  Section  21.820  Disposition  of 
Reclaimed  Lands 

Texas  proposed  to  add  this  new 
section  to  conform  with  Texas  Natural 
Resources  Code,  §§  134.146  and  134.149 
(Sale  of  Acquired  Land  and  Hearing  on 
Sale,  respectively).  This  section  pertains 
to  the  conditions  under  which  the  State 
may  sell  land  that  it  has  acquired  under 
§  12.616  and  the  disposition  of  the 
monies  received  fitim  these  sells. 

23.  Section  12.821  Liens 

Texas  proposed  to  add  new  §  12.621 
(a)  through  (c)  to  conform  with  Texas 
Natural  Resources  Code,  §  134.150 
(Liens).  This  addition  pertains  to  when 
liens  may  or  may  not  be  placed  on  lands 
the  State  reclaims  and  the  procedures  to 
follow  when  placing  liens. 

m.  Public  Conunent  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  884.15(a),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
684.14.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Texas  plan.  , 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Tulsa  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMAITON 
CONTACT  by  4:00  P.M.,  c.s.t.  on  January 


13, 1998.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the  . 
time  of  the  hearing  is  requested  as  it 
Mdll  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
scheduled  to  speak  have  b^n  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
v»dll  end  after  all  persons  scheduled  to 
spesik  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
.  public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  lo 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meeUngs 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written- summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  proposed  rule  is  exempted  fi-om 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866  (Regulatory  Planning  and 
Review), 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  and  Tribal  abandoned  mine 
land  reclamation  plans  and  revisions 
thereof  since  each  such  plan  is  drafted 


and  promulgated  by  a  specific  State  or 
Tribe,  not  by  OSM.  Decisions  on 
proposed  abandoned  mine  land 
reclamation  plans  and  revisions  thereof 
submitted  by  a  State  or  Tribe  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  30  CFR  Parts  664  and  688. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  or  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  ftt)m  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6, 
appendix  8,  paragraph  8.43(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  submittal  which 
is  the  subject  of  this  rule  is  based  up>on 
corresponding  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial«umber  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  {md  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Subjects  in  30  CFR  Part  943 

Abandoned  mine  land  reclamation. 
Intergovernmental  relations.  Surface 
mining,  Underground  mining. 
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Dated:  [)ecember  18.  1997. 
Ouu-lcs  E.  Swidberg. 
Acting  Regional  Director.  Mid-Continent 
Regional  Coordinating  Center. 
|FR  Doc.  97-33662  Filed  12-24-97:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcemant 

30  CFR  Part  943 
(SPATS  No.  TX-OM-FOR] 

Texaa  Regulatory  Program  and 
Abandoned  Mine  l^nd  Reclamation 
Plan 

agency:  OfRce  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule:  public  comment 

period  and  opportunity  for  public 

hearing. 


:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Texas 
regulatory  program  and  abandoned 
mine  land  reclamation  plan  (hereinafter 
the  "Texas  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to 
Texas'  statutes  pertaining  to  small 
operator  assistance.  deHnitions. 
exemptions,  applicability  to 
governmental  Units,  coal  exploration 
operations,  prohibition  on  surface  and 
coal  mining,  notices  of  violation, 
improvidently  issued  permits, 
performance  standards,  eligibility  of 
land  and  water,  and  cessation  orders. 
The  amendment  is  intended  to  revise 
the  Texas  program  to  be  consistent  with 
SMCRA. 

This  document  sets  forth  the  times 
and  locations  that  the  Texas  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m..  c.s.t.,  January  28. 
1998.  If  requested,  a  public  hearing  on 
(ho  proposed  amendment  will  be  held 
on  January  28.  199H.  Requests  to  speak 
at  the  hearing  must  be  received  by  4:00 
p  m  .  (St.  on  January  13,  1998. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Michael 
C.  Wolfrom.  Director,  Tulsa  Field  Offlce. 
at  the  address  listed  below. 


Copies  of  Texas  program  the  proposed 
amendment,  a  listing  of  any  scheduled 
public  hearings,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  address  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Tulsa  Field  Office. 
Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Offlce,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  51(X) 
East  Skelly  Drive.  Suite  470.  Tulsa. 
Oklahoma  74135-8547.  Telephone: 
(918) 581-6430. 
Surface  Mining  and  Reclamation 
Division.  Railroad  Commission  of 
Texas.  1701  North  Congress  Avenue. 
P.O.  Box  12967,  Austin.  Texas  78711- 
2967,  Telephone:  (512)  463-6900. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Michael  C.  Wolfrom.  Director,  Tulsa 
Field  Office.  Telephone:  (918)  581- 
6430. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background  on  the  l^exas  Program 

On  February  16,  1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Texas  regulatory  program.  General 
background  information  on  the  Texas 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  can  be 
found  in  February  27.  1980.  Federal 
Register  (45  FR  12998).  Subsequent 
actions  concerning  the  Texas  program 
can  be  found  at  30  CFR  043.10.  943.15, 
and  943.16. 

On  June  23.  1980.  the  Secretary  of  the 
Interior  approved  the  Texas  abandoned 
mine  land  reclamation  plan. 
Background  information  on  the  Texas 
plan,  including  the  Secretary's  findings, 
the  disposition  of  comments,  and  the 
approval  of  the  plan  can  be  found  in  the 
June  23.  1980.  Federal  Register  (45  FR 
41937).  Subsequent  actions  concerning 
the  Texas  plan  and  amendments  to  the 
plan  can  be  found  at  30  CFR  943.25. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  December  1,  1997 
(Administrative  Record  No.  TX-643). 
Texas  submitted  a  prop>osed  amendment 
to  its  program  pursuant  to  SMCRA. 
Texas  submitted  the  proposed 
amendment  at  its  own  initiative.  Texas 
proposes  to  amend  the  Texas  Surface 
Coal  Mining  and  Reclamation  Act 
(TSCMRA)  to  reflect  changes  resulting 
from  the  passage  of  Senate  Bills  (SB) 
636  and  898  by  the  75th  Texas 
Legislature.  The  full  text  of  the 
proposed  program  amendment 


submitted  by  Texas  is  available  for 
public  inspection  at  the  locations  listed 
above  under  ADDRESSES.  A  discussion  of 
the  prof>osed  amendment  is  presented 
below. 

1 .  TSCMR  §  134.004    Definitions  (SB 
898) 

Texas  added  the  following  definition 
for  the  term  "applicant"  at  section 
134.004(3)  and  renumbered  the  existing 
definitions  to  refiect  this  addition: 

Applicant  means  a  person  or  other  legal 
entity  seeking  a  permit  from  the  commission 
to  conduct  surface  coal  mining  activities  or 
underground  mining  activities  under  this 
chapter. 

2.  TSCMRA  §  134.005    Exemptions  (SB 
898) 

Section  134.005(a)  was  amended  by 
removing  the  exemption  for  extraction 
of  coal  for  commercial  purposes  if  the 
surface  mining  operation  affects  two 
acres  or  less  at  paragraph  (2).  Paragraph 
(3)  was  renumbered  (2)  to  reflect  this 
deletion. 

3.  TSCMRA  §  134.008    Applicability  to 
Governmental  Units  (SB  898) 

The  following  provision  was  added  at 
section  134.008  to  authorize  regulation 
of  governmental  units  who  engage  in 
surface  coal  mining  operations: 

An  agency,  unit,  or  instrumentality  of 
federal,  state,  or  local  government,  including 
a  publicly  owned  utility  or  publicly  owned 
corporation  of  federal,  state,  or  local 
government,  that  proposes  to  engage  in 
surface  coal  mining  operations  that  are 
subject  to  this  chapter  shall  comply  with  this 
chapter. 

4.  TSCMRA  §  134.014    Coal 
Exploration  Operations  (SB  898) 

Section  134.014  was  amended  by 
adding  the  following  new  provision  at 
subsection  (b)  and  changing  existing 
subsection  (b)  to  (c). 

A  person  who  conducts  coal  exploration 
operations  that  substantially  distiirb  the 
natural  land  surface  in  violation  of  this 
section  or  rule  adopted  under  this  section  is 
subject  to  Sections  134.174  through  134.181. 

5.  TSCMRA  §  134.022    Prohibitions  on 
Surface  Coal  Mining  in  Certain  Areas 
(SB  898) 

Section  134.022(c)  was  amended  by 
changing  the  date  relating  to  valid 
existing  rights  from  May  9. 1979,  to 
August  3.  1977. 

6.  TSCMRA  §  134.056    Small  Mine 
Exemption  (SB  636) 

At  section  134.056(2),  Texas  increased 
the  amount  of  probable  total  annual 
production  allowed  for  surface  coal 
mining  operators  under  its  small 


operator  assistance  program  fit>m 
100.000  to  300,000  tons. 

7.  TSCMRA  §  134.068    Schedule  of 
Notices  of  Violations  (SB  898) 

Texas  revised  section  134.068(a)  by 
requiring  the  applicant  to  file  with  the 
application  a  schedule  listing  any 
notices  of  violations  of  this  chapter,  the 
Federal  Act.  a  Federal  regulation  or 
Federal  or  State  program  adopted  under 
the  Federal  Act,  or  another  law,  rule,  or 
regulation  of  the  United  States,  this 
State,  or  a  department  or  agency  in  the 
United  States  pertaining  to  air  or  vrater 
environmental  protection.  Texas  also 
deleted  the  language  "in  this  state"  from 
the  phrase  "in  connection  with  a  surface 
coal  raining  operation  in  this  state."  At 
section  134.068(b),  the  language 
"applicant  shall  include  in  the 
schedule"  was  removed  and  the 
language  "schedule  must  indicate"  was 
added. 

8.  TSCMRA  §  134.069    Effect  or  Past  or 
Present  Violation  (SB  898) 

Texas  amended  section  134.069(a)  by 
removing  paragraph  (2).  which  allowed 
the  commission  to  issue  a  permit  to  an 
applicant  who  had  an  unabated 
violation  if  the  applicant  was  contesting 
the  notice  of  violation.  Texas  amended 
section  134.069(b)  by  adding  language 
that  referenced  this  chapter  and  other 
laws  in  Section  134.068  in  relation  to  a 
demonstrated  pattern  of  willful 
violations. 

9.  TSCMRA  §  134.084    Suspension  or 
Rescission  of  Improvidently  Issued 
Permit  (SB  898) 

Texas  added  the  following  new 
provision  at  section  134.084: 

(a)  The  commission  may  suspend  or 
rescind  an  improvidently  issued  permit 
under  rules  adopted  by  the  conmiission. 

(b)  A  rule  adopted  by  the  commission 
under  this  section  must  be  consistent  with 
and  not  less  effective  than  a  regulation 
adopted  under  the  federal  Act. 

(c)  Except  as  provided  by  Subsection  (d). 
Chapter  2001,  Government  Code,  does  not 
apply  to  an  action  by  the  commission  under 
this  section  to  suspend  or  rescind  an 
improvidently  issued  permit. 

A  permit  holder  who  is  given  notice  of 
suspension  or  rescission  of  an  improvidently 
issued  permit  under  this  section  may  file  an 
appeal  for  administrative  review  of  the  notice 
as  provided  by  commission  rules.  The  review 
is  governed  by  Chapter  2001,  Government 
Code. 

10.  TSCMRA  §  134.092    Performance 
Standards  (SB  898) 

Texas  amended  section  134.092(a)(3) 
by  adding  the  language  'all  highwalls, 
spoil  piles,  and"  after  the  word  "with" 
in  the  phrase  "to  restore  the 


approximate  original  contour  of  the  land 
with  depressions  eliminated." 

11.  TSCMRA  §  134.142    Eligibility  of 
Land  and  Water  (SB  636) 

Texas  amended  section  134.142  by 
removing  its  existing  criteria  at 
paragraphs  (1)  through  (3)  for 
determining  if  land  and  water  are 
eligible  for  reclamation  or  abatement 
under  its  abandoned  mine  land 
reclamation  program  and  adding  the 
following  new  criteria: 

Land  and  water  are  eligible  for  reclamation 
or  abatement  expenditures  under  this 
subchapter  if  the  land  and  water  are  eligible 
for  reclamation  or  abatement  expenditures 
under  the  federal  Act. 

12.  TSCMRA  §  134.163    Terms  of 
Cessation  Order  (SB  898) 

At  section  134.163(1).  Texas  added 
the  language  "condition,  practice,  or" 
after  the  word  "the"  in  the  phrase 
"determines  the  violation  has  been 
abated." 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  propond 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Texas  program. 

Written  Comments 

Written  comments  should  be  specific, 
pmtain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Tulsa  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 


Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  c.s.t.  on  January 
13, 1998.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  Any 
disabled  individual  who  has  need  for  a 
special  accommodation  to  attend  a 
public  hearing  should  contact  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  If  no  one  requests 
an  opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 


advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  piiblic 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  DeterminatiiHis 

Executive  Oder  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 


The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
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702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Beduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  Slate  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
signiTicant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  SlOO 
million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

List  of  SubjecU  in  30  CFR  Part  943 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  December  17. 1997. 
Breni  Wahlquist. 

Regional  Director  Mid-Continent  Regional 
Coordinating  Center. 
IFR  Doc  97-33661  Filed  12-24-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Omce  of  Surface  Mining  Reclamation 
and  Enforcamant 

30  CFR  Part  943 
[SPATS  No.  TX-03S-FOfl] 

Texas  Regulatory  Program 

AOCCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule:  public  comment 

Eeriod  and  opportunity  for  public 
earing., 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Texas 
regulatory  program  (hereinafter  the 
"Texas  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to 
Texas'  regulations  pertaining  to 
definitions,  prime  farmland,  small 
operator  assistance,  release  of 
performance  bond,  and  backfilling  and 
grading.  The  amendment  is  intended  to 
revise  the  Texas  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 

This  document  sets  forth  the  times 
and  locations  that  the  Texas  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.  c.s.t.,  January  28. 
1998.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  January  23.  1998.  Requests  to  speak 
at  the  hearing  must  be  received  by  4:00 
p.m..  c.s.t.  on  January  13,  1998. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Michael 
C.  Wolfrom,  Director,  Tulsa  Field  Office, 
at  the  address  listed  below. 

Copies  of  the  Texas  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Tulsa 
Field  Office. 

Michael  C.  Wolfrom,  Director.  Tulsa 
Field  Office.  Office  of  Surface  Mining 


Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  470,  Tulsa 
Oklahoma  74135-6547,  Telephone: 
(918) 581-6430. 

Surface  Mining  and  Reclamation 
Division,  Railroad  Commission  of 
Texas,  1701  North  Congress  Avenue, 
P.O.  Box  12967,  Austin,  Texas  78711- 
2967.  Telephone:  (512)  463-6900. 
FOR  RiRTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom.  Director,  Tulsa 
Field  Office.  Telephone:  (918)  581- 
6430. 

SUPPlfMENTARY  INFORMATION: 

L  Background  on  the  Texas  Program 

On  February  16, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Texas  program.  General  background 
information  on  the  Texas  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  February  27,  1980,  Federal  Register 
(45  FR  12998).  Subsequent  actions 
concerning  the  Texas  program  can  be 
found  at  30  CFR  943.10.  943.15,  and 
943.16. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  December  1, 1997 
(Administrative  Record  No.  TX-644), 
Texas  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA. 
Texas  submitted  the  proposed 
amendment  in  response  to  a  June  17. 
1997,  letter  (Administrative  Record  No. 
640)  that  OSM  sent  to  Texas  in 
accordance  with  30  CFR  732.17(c). 
Texas  proposes  to  amend  Chapter  12  of 
the  Texas  Administrative  Code  (TAC). 

1 .  TAC  §  12.3    Definitions. 

Texas  added  or  revised  the  following 
definitions  at  §  12.3: 

Previously  mined  area — Land  affected  by 
sur&ce  coal  mining  operations  prior  to 
August  3, 1977,  that  has  not  been  reclaimed 
to  the  standards  of  this  Chapter  (relating  to 
Coal  Mining  Regulations). 

Qualified  laboratory — A  designated  public 
agency,  private  firm,  institution,  or  analytical 
laboratory  that  can  provide  the  required 
determination  of  probable  hydrologic 
consequences  or  statement  of  results  of  test 
borings  or  core  samplings  or  other  services  as 
specified  at  §§  12.236  and  12.240  of  this  title 
(relating  to  Program  Services,  and  to  Data 
Requirements),  and  that  meet  the  standards 
of  §  12.241  of  this  title  (relating  to  Qualified 
Laboratories). 

Thick  overburden — more  than  sufficient 
spoil  and  other  waste  materials  available 
from  the  entire  permit  area  to  restore  the 
disturbed  area  to  its  approximate  original 
contour.  More  than  sufficient  spoil  and  other 
waste  materials  occur  where  the  overburden 
thickness  times  the  swell  (actor  exceeds  the 
combined  thickness  of  the  overburden  and 
coal  bed  prior  to  removing  the  coal,  so  that 


after  backfilling  and  grading  the  surface 
configuration  of  the  reclaimed  area  would 
not:  (1)  Closely  resemble  the  surface 
configuration  of  the  land  prior  to  mining;  or 
(2)  Blend  into  and  complement  the  drainage 
pattern  of  the  surrounding  terrain. 

Thin  overburden — Insufficient  spoil  and 
other  waste  materials  available  from  the 
entire  permit  area  to  restore  the  disturbed 
area  to  its  approximate  original  contour. 
Insufficient  spoil  and  other  waste  materials 
occur  where  the  overburden  thickness  times 
the  swell  foctor,  plus  the  thickness  of  other 
available  waste  materials,  is  less  than  the 
combined  thickness  of  the  overburden  and 
coal  bed  prior  to  removing  the  coal,  so  that 
after  backfilling  and  grading  the  surface 
configuration  of  the  reclaimed  area  would 
not:  (1)  Closely  resemble  the  surface 
configuration  of  the  land  prior  to  mining;  or 
(2)  Blend  into  and  complement  the  drainage 
pattern  of  the  surrounding  terrain. 

2.  TAC  §  12.201    Prime  Farmland 

Texas  proposed  to  add  the  following 
requirement  at  §  12.201(d)(5): 

The  aggregate  total  prime  farmland  acreage 
shall  not  be  decreased  from  that  which 
existed  prior  to  mining.  Water  bodies,  if  any, 
to  be  constructed  during  mining  and 
reclamation  o{)erations,  must  be  located 
within  the  post-reclamation  non-prime 
farmland  portions  of  the  permit  area.  The 
creation  of  any  such  water  bodies  must  be 
approved  by  the  Commission  and  the  consent 
of  all  affected  property  owners  within  the 
permit  area  must  oe  obtained. 

3.  TAC  §  12.237    Eligibility  for 
Assistance 


At  §  12.237(2).  Texas  proposed  to 
amend  the  eligibility  requirements  for 
participation  in  its  small  operator 
assistance  program  (SOAP)  by 
increasing  the  amount  of  the  probable 
total  actual  and  attributed  production 
allowed  for  SOAP  applicants  fi-om 
100.000  to  300.000  tons.  At 
8 12.237(2)(B)  and  (C).  Texas  increased 
the  baseline  percentage  above  which 
ownership  will  play  a  role  in 
determining  attributed  coal  production 
from  5  to  10  percent. 

4.  TAC  §  12.243    Applicant  Uability 

Texas  revised  §  12.243(a)  to  require 
that  a  coal  operator  who  has  received 
assistance  pursuant  to  §§  12.236  and 
12.240  reimburse  the  Commission  for 
the  cost  of  the  services  rendered.  Texas 
revised  §  12.243(a)(4)  to  specify  that 
reimbursement  will  be  required  if  the 
Commission  finds  that  the  operators 
actual  and  attributed  annual  production 
of  coal  for  all  locations  exceeds  300,000 
tons  during  the  12  months  immediately 
following  the  date  on  which  the 
operator  is  issued  the  surface  coal 
mining  and  reclamation  permit.  Texas 
revised  §  12.243(a)(5)  to  specify  that 
reimbursement  will  be  required  if  the 
permit  is  sold,  transferred,  or  assigned 


to  another  person  and  the  transferee's 
total  actual  and  attributed  production 
exceeds  the  300,000-ton  production 
limit  during  the  12  months  immediately 
following  the  date  on  which  the  permit 
was  originally  issued. 

5.  TAC  §  12.312    Procedure  for  Seeking 
Release  of  Performance  Bond 

Texas  entitled  §  12.312(a)  as  "Bond 
release  application"  and  revised  it  by 
adding  the  existing  first  sentence  to 
§  12.312(a)(1)  and  adding  the  following 
new  requirement: 

Applications  may  be  filed  only  at  times  or 
during  seasons  authorized  by  the 
Commission  in  order  to  properly  evaluate  the 
completed  reclamation  operations.  The  times 
or  seasons  appropriate  for  the  evaluation  of 
certain  types  of  reclamation  shall  be 
established  in  the  regulatory  program  or 
identified  in  the  mining  and  reclamation 
plan  required  in  Subchapter  G  of  this  Chapter 
and  approved  by  the  Commission. 

Texas  added  the  balance  of  the 
existing  language  to  §  12.312(a)(2)  and 
added  a  requirement  that  the 
advertisement  for  bond  release  also 
contain  the  name  and  address  of  the 
Commission  office  to  which  written 
comments,  objections,  or  requests  for 
public  hearings  and  informal  conference 
may  be  submitted. 

Texas  added  the  following  new 
requirement  at  §  12.312(a)(3): 

The  permittee  shall  include  in  the 
applicaUon  for  bond  release  a  notarized 
statement  which  certifies  that  all  applicable 
reclamation  activities  have  been 
accomplished  in  accordance  with  the 
requirements  of  the  act,  the  regulatory 
program,  and  the  approved  reclamation  plan. 
Such  certification  shall  be  submitted  for  each 
application  or  phase  of  bond  release. 

Texas  entitled  §  12.312(b)  as 
"Inspection  by  Commission."  added  the 
existing  language  to  §  12.312(b)(1).  and 
changed  the  language  "notification  and 
request"  to  "bond  release  application." 
Texas  removed  §  12.312(c)  and  added  its 
substantive  requirements  to 
§  12.312(b)(2)  with  the  following  revised 
language: 

Within  60  days  from  the  filing  of  the  bond 
release  application,  if  no  public  hearing  is 
held  pursuant  to  §  12.313(c)  of  the  title 
(relating  to  Criteria  and  Schedule  for  Release 
of  Performance  Bond,  or,  within  30  days  after 
a  public  hearing  has  been  held  pursuant  to 
§  12.313(c),  the  Commission  shall  notify  in 
writing  the  permittee,  the  surety,  or  other 
persons  with  an  interest  in  bond  collateral 
who  have  requested  notification  under 
§  12.309(1)  of  this  title  (relating  to  Terms  and 
Conditions  of  the  Bond),  and  the  persons 
who  either  filed  objections  in  writing  or 
objectors  who  were  a  party  to  the  hearing 
proceedings,  if  any,  of  its  decision  to  release 
or  not  to  release  all  or  part  of  the 
performance  bond. 


6.  TAC  §  12.313    Criteria  and  Schedule 
for  Release  of  Performance  Bond 

Texas  proposed  the  follovdng  revision 
to  the  existing  language  at  §  12.313(a): 

The  Commission  may  release  all  or  part  of 
the  bond  for  the  entire  permit  area  or 
incremental  area  if  the  Commission  is 
satisfied  that  the  reclamation  or  a  phase  of 
the  reclamation  covered  by  the  bond  or 
deposit  or  portion  thereof  has  been 
accomplished  in  accordance  with  the 
following  schedules  for  reclamation  of 
Phases  I,  II,  and  III: 

At  §  12.313(a)(1).  Texas  added  the 
phrase  "[ajt  the  completion  of  Phase  I, 
after"  to  the  beginning  of  the  provision 
and  deleted  the  word  "(wjhen";  added 
the  proviso  that  backfilling  and 
regarding  may  include  the  replacement 
of  topsoil;  and  made  other 
nonsubstantive  language  changes. 

At  §  12.313(a)(2),  Texas  added  the 
phrase  "|a]t  the  completion  of  Phase  II" 
to  the  beginning  of  the  provision; 
removed  the  provision  that  the 
Commission  may  release  up  to  25 
percent  of  the  original  bond  amount  and 
added  the  provision  that  the 
Commission  may  release  an  additional 
amount  of  bond;  changed  its  reference 
to  §§  12.330  through  12.403  of  this  title 
to  §  134.092(a)(10)  of  the  Act  and 
Subchapter  K  of  this  Chapter  relating  to 
its  requirements  for  suspended  solids; 
added  a  reference  to  §§  12.620-12.625 
relating  to  the  prime  farmland  survey; 
added  a  reference  to  Subchapter  K  of 
this  Chapter  relating  to  its  requirements 
for  retention  of  a  permanent 
impoundment. 

At  §  12.31(a)(3).  Texas  added  the 
phrase  "(a)t  the  completion  of  Phase  ID. 
after"  to  the  beginning  of  the  provision 
and  deleted  the  word  "(wlhen"  and 
changed  its  reference  to  §§  134.091 
through  134.109  of  the  Act  of  §12.395 
or  §12.560  of  this  title. 

Texas  revised  §  12.313(b)  by  requiring 
that  the  Commission  notify  the 
permittee,  the  surety,  and  any  person 
with  an  interest  in  collateral  if  the 
Commission  disapproves  the 
application  for  release  of  the  bond. 

At  §  12.313(d),  Texas  added  the 
option  that  a  public  hearing  may  be  held 
at  the  State  capital  at  its  first  reference 
to  a  public  hearing  regarding  release  of 
the  bond  and  removed  duplicative 
language  at  the  end  of  the  provision 
regarding  holding  of  a  public  hearing. 

7.  TAC  §  12.387    Backfilling  and 
Grading — Thin  Overburden 

At  §  12.387,  Texas  removed  the 
existing  requirements  and  added  the 
following  requirements: 

Where  thin  overburden  occurs  within  the 
permit  area,  -the  permiUee,  at  a  minimum. 
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shall:  (1)  Use  all  spoil  and  other  waste 
materials  available  form  the  entire  permit 
area  to  attain  the  lowest  practicable  grade, 
but  not  more  than  the  angle  of  repose;  and 
(2)  Meet  the  requirements  of  §  12.385  of  this 
title  (relating  to  Backfilling  and  Grading:   - 
General  Requirements). 

8.  TAC  §  12.388    Backfilling  and 
Grading — Thick  Overburden 

At  §  12.388.  Texas  removed  the 
existing  requirements  and  added  the 
following  requirements: 

Where  thick  overburden  occurs  within  the 
permit  area,  the  permittee  at  a  minimum 
shall:  (1)  Restore  the  approximate  original 
contour  and  then  use  the  remaining  spoil  and 
other  waste  materials  to  attain  the  lowest 
practicable  grade,  but  not  more  than  the 
angle  of  repose:  (2)  Meet  the  requirements  of 
$  12.385  of  the  title  (relating  to  Backfilling 
and  Grading:  General  Requirement);  and  (3) 
Dispose  of  any  excess  spoil  in  accordance 
with  §§  12.363-12.366  of  this  title  (relating  to 
Disposal  of  Excess  Spoil:  General 
Requirements,  to  Disposal  of  Excess  Spoil: 
Valley  Fills,  to  Disposal  of  Excess  Spoil: 
Head-of-Hollow  Fills,  and  to  Disposal  of 
Excess  Spoil:  Durable  Rock  Fills). 

9.  TAC  §  12.620    Prime  Farmland— 
Applicalbility  and  Special  Requirements 

At  §  12.620(a)(1).  Texas  removed  the 
existing  language  and  added  the 
following  language: 

Disposal  areas  containing  coal  mine  waste 
resulting  from  underground  mines  that  is  not 
technologically  and  economically  feasible  to 
store  in  underground  mines  or  on  non-prime 
farmland.  The  operator  shall  minimize  the 
area  of  prime  farmland  used  for  such 
purposes:  or 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Texas  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Tulsa  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m..  t.s.t.  on  January 


13, 1998.  The  location  and  time  of  the 
hearing  will  he  arranged  with  those 
persons  requesting  the  hearing.  Any 
disabled  individual  who  has  need  for  a 
special  accommodation  to  attend  a 
public  hearing  should  contact  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  If  no  one  requests 
an  opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
MFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Frocedurai  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 


U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  i02(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  De[>artment  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certiHcation  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Subjects  in  30  CFR  Part  943 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 
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Dated:  December  17. 1997. 
Brent  Wahlquist, 

Regional  Director,  Mid-Continent  Begional 
Coordinating  Center. 

IFR  Doc.  97-33660  Filed  12-24-97;  8:45  afti) 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  62 
PL15»-1b;  FRL-5938-3] 

Approval  and  Promulgation  of  State 
Plans  For  Designated  Facilities  and 
Pollutants;  Illinois 

AQENCY:  Environmental  Protectirai 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
Illinois"  Section  lll(d)/129  State  Plan 
submitted  on  June  23,  1997,  for 
implementing  and  enforcing  the 
Emissions  Guidelines  applicable  to 
existing  municipal  waste  combustors 
with  capacity  to  combust  more  than  250 
tons/day  of  municipal  solid  waste.  In 
the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  this 
action  as  a  direct  final  rule  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  action  and 
anticipates  no  adverse  written 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  written  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  written  comments 
(which  have  not  already  been  responded 
to),  the  direct  final  rule  will  be 
withdrawn  and  the  written  public  • 
comments  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  January  28, 1998. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-IBJ).  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo.  Environmental 
Protection  Specialist.  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard.  Chicago.  Illinois 
60604.  (312)  886-6082. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  December  11. 1997" 
Gail  A.  Ginsberg, 

Acting  Regional  Administrator,  Region  V. 
(PR  Doc.  97-33766  Filed  12-24-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-6937-1] 

Hazardous  Waste  Management 
Program:  Authorization  of  State 
Hazardous  Waste  Management 
Program  for  Louisiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
Louisiana  Department  of  Environment 
Quality's  (LDEQj  RCRA  Cluster  IV 
hazardous  waste  program.  The 
Louisiana  RCRA  Cluster  IV  hazardous 
waste  program  consists  of  the  regulation 
of  "Burning  of  Hazardous  Waste  in 
Boilers  and  Industrial  Furnaces".  In  the 
final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  request  as  a  immediate  final  rule 
without  prior  proposal  because  EPA 
views  this  action  as  noncontroversial 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  approving  the 
State's  request  is  set  forth  in  the 
immediate  final  rule.  If  no  adverse 
written  comments  are  received  in 
response  to  that  immediate  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  written  comments,  a 
second  Federal  Register  document  will 
be  published  before  the  time  the 
immediate  final  rule  takes  effect.  The 
second  document  may  withdraw  the 
immediate  final  rule  or  identify  the 
issues  raised,  respond  to  the  comments 
and  affirm  that  the  immediate  final  rule 
will  take  effect  as  scheduled.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 


DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  January  28,  1998. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Alima  Patterson,  Region  6 
Authorization  Coordinator,  Grants  and 
Authorization  Section  (6PD-G), 
Multimedia  Planning  and  Permitting 
Division,  at  the  address  listed  below. 
Copies  of  the  materials  submitted  by 
LDEQ  may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA  Region  6  Library,  12th 
Floor,  Wells  Fargo  Bank  Tower  at 
Fountain  Place,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  Phone 
number:  (214)  665-6444.  Louisiana 
Department  of  Environmental  Quality, 
H.B.  Garlock  Building.  7290 
Bluebonnet,  Baton  Rouge,  Louisiana 
70810,  Phone  number:  (504)  765-0617. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson  (214)  665-8533. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the 
immediate  final  rule  published  in  the 
rules  section  of  this  Federal  Register. 

Authority:  This  document  is  issued  under 
the  authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C  6912(a).  6926. 6974(b). 

Dated:  December  11. 1997. 

Lynda  F.  Carroll, 

Acting  Deputy  Regional  Administrator, 
Region  VI. 

[FR  Doc.  97-33763  Filed  12-24-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  272 
[FRL-6935-6] 

Hazardous  Waste  Management 
Program:  Authorization  and 
Incorporation  by  Reference  of  State 
Hazardous  Waste  Management 
Program  for  Louisiana 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  incorporate 
by  reference  EPA's  approval  of  the 
Louisiana  Department  of  Environment 
Quality's  (LDEQ)  base  hazardous  waste 
program  and  to  approve  its  revisions  to 
that  program  submitted  by  the  State  of 
Louisiana.  In  the  final  rules  section  of 
this  Federal  Register,  the  EPA  is 
approving  the  State's  request  as  an 
immediate  final  rule  without  prior 
proposal  because  EPA  views  this  action 
as  noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
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for  approving  the  State's  request  is  set 
forth  in  the  immediate  final  rule.  If  no 
adverse  written  comments  are  received 
in  response  to  that  immediate  final  rule, 
no  further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  written  comments,  a 
second  Federal  Register  document  will 
be  published  before  the  time  the 
immediate  Hnal  rule  takes  effect. 

The  second  document  may  withdraw 
the  immediate  final  rule  or  identify  the 
issues  raised,  respond  to  the  comments 
and  affirm  that  the  immediate  final  rule 
will  take  effect  as  scheduled.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  January  28,  1998. 

AOORCS8E8:  Written  comments  may  be 
mailed  to  Alima  Patterson.  Region  6 
Authorization  Coordinator,  Grants  and 
Authorization  Section  (6PD-G), 
Multimedia  Planning  and  Permitting 
Division,  at  the  address  listed  below. 
Copies  of  the  materials  submitted  by 
LDEQ  may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA  Region  6  Library.  12th 
Floor.  Wells  Fargo  Bank  Tower  at 
Fountain  Place,  1445  Ross  Avenue. 
Dallas.  Texas  75202-2733.  Phone 
number:  (214)  665-6444.  Louisiana 
Department  of  Environmental  Quality, 
H.B.  Garlock  Building,  7290 
Bluebonnet,  Baton  Rouge,  Louisiana 
70810.  Phone  number:  (504)  765-0617. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson  (214)  665-8533, 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the 
immediate  final  rule  published  in  the 
rules  section  of  this  Federal  Register. 

Authority 

This  document  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act 
as  amended  42  U.S.C.  6912(a).  6926. 
6974(b). 

Dated:  December  10. 1997. 
Lynda  F.  Carroll. 

Acting  Regional  Administrator,  Region  VJ. 
jFR  Doc.  97-33739  Filed  12-24-97;  8:45  am) 

BILLMO  COOC  MtO  M  P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3820 
RIN  1004— AC0O 
[WO-a20-1 990-01 -24  1A] 

Surface  Management  of  Mineral 
Activities  Within  the  Bodie  Bowl  Under 
the  Bodie  Protection  Act  of  1994 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Proposed  rule;  withdrawal. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  withdrawing  the 
proposed  rule  concerning  mineral 
development  in  the  Bodie  Bowl  which 
was  previously  proposed  to  implement 
the  Bodie  Protection  Act  of  1994. 
Because  this  Act  closed  the  area  to 
location  of  mining  claims,  and  the  state 
of  California  and  the  Nature 
Conservancy  have  acquired  all  existing 
unpatented  mining  claims  and  mill  sites 
so  that  they  may  be  reconveyed  to  BLM, 
the  development  of  locatable  minerals 
will  not  occur  on  Federal  lands  within 
the  Bodie  Bowl.  Thus,  regulations  are 
no  longer  necessary  to  carry  out  the 
provisions  of  the  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Fontecchio,  Regulatory  Affairs 
Group,  Bureau  of  Land  Management. 
Mail  Stop  401LS.  1849  C  Street.  N.W., 
Washington.  DC  20240:  telephone  (202) 
452-5012  (Commercial  or  FTS). 
SUPPLEMENTARY  INFORMATION:  The  Bodie 
Protection  Act  of  1994  (108  Stat.  4471. 
4509),  withdrew  Federal  lands  within 
the  Bodie  Bowl  to  protect  and  preserve 
the  historic  mining  town  of  Bodie.  The 
withdrawal  closed  the  area  to  further 
mineral  location,  and  the  Act  compelled 
the  Secretary  of  the  Interior  to  manage 
those  existing  claims  in  accordance  with 
rules  which  would  minimize  adverse 
effects  on  historic,  cultural,  recreational 
and  natural  resource  values  of  the  Bodie 
Bowl.  Specifically,  the  Secretary  was 
ordered  to  promulgate  rules  for 
management  of  mineral  activities  within 
the  Bodie  Bowl  that  are  no  less  stringent 
than  the  rules  promulgated  by  the 
National  Park  Service  under  the  Mining 
in  the  Parks  Act  (16  U.S.C.  1901  et  seq.), 
now  codified  at  36  CFR  part  9.  In 
consultation  with  the  California  State 
Department  of  Parks  and  Recreation, 
which  administers  the  Bodie  Historic 
Park.  BLM  issued  proposed  rules 
designed  to  carry  out  the  terms  of  the 
Act  on  November  8.  1996  (61  FR  57837). 

Since  these  rules  were  proposed,  the 
State  of  California  and  the  Nature 
Conservancy  have  acquired  the 


remaining  mining  claims  and  mill  sites 
in  the  Bodie  Bowl.  BLM  expects  that  the 
final  stages  of  the  agreement,  whereby 
the  State  and  the  Nature  Conservancy 
will  quitclaim  all  unpatented  mining 
claims  and  mill  sites  back  to  the  United 
States,  will  be  completed  sometime  in 
the  near  future.  As  a  result,  there  will 
be  no  future  mineral  development 
activities  in  the  Bodie  Bowl,  making 
BLM  regulations  of  mining  in  the  Bodie 
Bowl  unnecessary.  Therefore,  the 
proposed  regulations  are  withdrawn.  If 
for  some  unforeseen  reason 
development  of  locatable  minerals 
becomes  possible  on  Federal  lands  in 
the  Bodie  Bowl  in  the  future,  BLM 
would  take  appropriate  action  to 
promulgate  any  needed  rules. 

Date:  December  17. 1997. 
Bob  Amutrong. 

Assistant  Secretary  for  Land  Minerals 
Management. 

|FR  Doc.  97-33725  Filed  12-24-97;  8:45  ami 
aiLLMO  COOC  4si»-a»-p 


DEPARTMENT  OF  TRANSPORTATION 

Resaarch  and  Special  Programs 
Administration 

49  CFR  Parts  191, 192. 193. 194,  and 
195 

[Docket  PS-153,  Notice  3], 

RIN2137-AC98 

Metric  Equivalents 

AOENCY:  Research  and  Special  Programs 

Administration  (RSPA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  pipeline  safety  regulations  to 
provide  metric  equivalents.  The  metric 
equivalents  are  being  provided  for 
informational  purposes  only.  Operators 
would  continue  to  use  the  English 
measures  for  purposes  bf  compliance 
and  enforcement.  No  changeover  to  the 
metric  system  of  measurement  is  being 
contemplated  at  this  time.  This  may  be 
reconsidered  in  the  future. 
DATES:  Interested  persons  are  invited  to 
submit  written  comments  in  duplicate 
by  February  27. 1998.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable.  Interested  persons 
should  submit  as  part  of  their  written 
comments  all  the  material  that  is 
relevant  to  any  statement  of  fact  or 
argument. 

ADDRESSES:  Written  comments  on  the 
subject  of  this  notice  may  be  submitted 
to  the  Dockets  Facility.  U.S.  Department 
of  Transportation,  Research  and  Special 
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Programs  Administration  400  Seventh 
Street,  SW,  Dockets  Unit  Room  8421. 
Washington,  DC  20590.  Comments 
should  identify  the  docket  number 
stated  in  the  heading  of  this  notice. 
Persons  should  submit  the  original  and 
one  copy.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  must  include  a  stamped,  self- 
addressed  postcard.  The  Dockets  Unit  is 
open  from  8:30  a.m.  to  5:00  p.m., 
Monday  through  Friday,  except  on 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  (202)366-6205,  or  by  e- 
mail  at  fellm@rspa.dot.gov  regarding  the 
subject  matter  of  this  notice;  or  the 
RSPA  Docket  Unit,  (202)  366-5046 
regarding  copies  of  this  notice  or  other 
material  in  the  docket. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Executive  Order  12770,  "Metric  Usage 
in  the  Federal  Government"  (July  25, 
1991),  requires  Federal  agencies  to  use 
metric  measures  in  their  business- 
related  activities  as  a  means  to 
implement  the  metric  system  of 
measures  as  the  preferred  system  of 
weights  and  measures  for  the  United 
States. '  In  order  to  explore  its 
responsibilities  under  this  Executive 
Order,  RSPA  published  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  on  October  23,  1996  (61  FR 
55069).  RSPA  also  held  a  public 
meeting  on  January  10. 1997  in  Dallas, 
Texas.  On  March  11,  1997,  RSPA 
published  an  additional  notice  seeking 
further  comment  on  the  metrication 
issue,  particularly  on  the  publication  of 
metric  equivalents  for  all  numerical 
measures  in  the  pipeline  safety 
regulations.  After  considering  the  public 
comments  to  the  notice  and  the 
opinions  expressed  at  the  public 
meeting,  RSPA  is  publishing  this  Notice 
of  Proposed  Rulemaking  (NPRM). 

In  its  October  23,  1996,  Notice  of 
Public  Meeting,  RSPA  requested 
comments  on  seven  questions.  These 
questions  concerned  the  best  method  for 
providing  metric  conversion  and  the 
cost  impact  of  conversion  on  the 
pipeline  industry,  including  the  impact 
on  small  entities.  The  majority  of 
respondents  were  pipeline  operators 
who  opposed  metric-only  regulations. 
As  a  alternative,  they  favored  providing 


'  Section  2(a)  of  Executive  Order  12770  stales  that 
"(t)he  head  of  each  executive  department  and 
agency  shall  use...  the  metric  system  of 
measurement  in  Federal  Government  procurements, 
grants  and  other  business-related  activities.  Other 
business-related  activities  include  all  use  of 
measurement  units  in  agency  programs  and 
functions  related  to  trade,  industry,  apd 
commerce." 


metric  equivalents.  They  cited  the 
increased  costs  that  could  result  from 
metric  conversion  with  no  increase  in 
safety.  Some  operators  contended  that 
metric-only  regulations  might  adversely 
impact  small  entities  by  imposing 
training  and  administrative  costs  that 
would  not  contribute  to  pipeline  safety. 
A  few  commenters  were  in  favor  of 
metric  only  regulations. 

By  providing  English  measures  and 
metric  equivalents  in  its  pipeline  safety 
regulations,  RSPA  would  provide  the 
benefit  of  increasing  public 
understanding  of  the  metric  system,  the 
goal  of  Executive  Order  12770. 
Providing  metric  equivalents  also  meets 
the  requirement  that  "metric  usage  shall 
not  be  required  to  the  extent  that  such 
use  is  impractical  or  cause  significant 
inefficiencies  or  loss  of  markets  to 
United  States  firms."  (Executive  Order 
12770  of  July  25, 1991,  p.  344)  A 
complete  conversion  to  the  metric 
system  would  prove  extremely  costly  to 
pipeline  operators  because  most 
pipelines  were  designed  using  English 
measures.  Converting  these  pipelines  to 
metric-only  measures  would  be  a  very 
time-consuming  process  involving 
considerable  expenditure,  including 
educating  pipeline  employees  in  use  of 
the  metric  system.  One  pipeline 
operator  noted  in  its  comments  that  the 
metrication  process  in  pipeline  safety 
dates  to  1978  when  sections  192.121 
and  192.123  were  amended  to  include 
both  English  and  metric  measures.  No 
changeover  to  the  metric  system  of 
measurement  is  being  contemplated  at 
this  time.  This  may  be  reconsidered  in 
the  future. 

IL  Regulatory  Analyses  and  Notices 

A.  The  Department  of  Transportation 
(DOT)  does  not  consider  this  action  to 
be  a  significant  regulatory  action  under 
section  3(f)of  Executive  Order  12866  (58 
FR  51735:  October  4, 1994)  and  does  not 
consider  this  action  significant  under 
DOT'S  regulatory  policies  and 
procedures  (44  FR  1103;  February  26, 
1979).  Therefore,  this  rulemaking  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

Because  this  proposed  change  to  the 
regulations  providing  metric  equivalents 
for  all  English  m^sures  is  for 
information  and  education  purposes 
only,  it  will  have  no  economic  impact. 
Therefore,  no  regulatory  evaluation  is 
necessary. 

B.  Regulatory  Flexibility  Act 

As  discussed  above  this  rule  has  no 
economic  impact.  Therefore,  I  certify 
pursuant  to  Section  605  of  the 
regulatory  Flexibility  Act  (5  U.S.C.  605) 
that  this  rulemaking  action  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

C.  Executive  Order  12612 

RSPA  has  analyzed  this  action  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  (52  FR  41685).  RSPA  has 
determined  that  the  action  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

D.  Paperwork  Reduction  Act 

This  rule  change  has  no  impact  on  the 
amount  of  paperwork  required  by  these 
regulations. 

E.  Unfurtded  h4andates  Reform  Act  of 
1995 

This  rule  does  not  impose  unfunded 
mandates  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  It  does 
not  result  in  costs  of  $100  million  or 
more  to  either  State  or  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

ListofSubiects 

49  CFR  Part  191 

Natural  gas.  Pipeline  safety,  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  192 

Incorporation  by  reference,  Natural 
gas,  Pipeline,  safety. 

49  CFR  Part  193 

Incorporation  by  reference.  Liquefied 
natural  gas  (LNG),  Pipeline  safety. 

49  CFR  Part  194 

Oil  pollution.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  195 

Anhydrous  ammonia.  Carbon  dioxide. 
Incorporation  by  reference.  Petroleum, 
Pipeline  safety. 

In  consideration  of  the  foregoing, 
RSPA  proposes  to  amend  49  CFR  parts 
191-195  as  follows: 

PART  191— [AMENDED] 

1.  The  authority  citation  for  part  191 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5121.  60102.  60103, 
60104,  60108.  60117.  60118.  60124.  and  49 
CFR  1.53. 

2.  In  part  191,  in  the  following  section 
remove  the  numbers  or  words  in  the 
middle  column  and  add  the  numbers  or 
words  in  the  third  column  in  their  place 
as  follows: 


67604  Federal  Regiatw  /  Vol.  62.  No.  248  /  Monday.  December  29.  1997  /  Proposed  Rules 


Section  num- 

Remove 

Add 

19123<b)(3) 

220ywds 

200  maters 
(220ywds) 

§191.27    FWng  onshore  pipeine  eondMon 


i:ii 


Total  length  of  pipeline  inspected. 


3.  Amend  section  191.27  by  revising 
paragraph  (a)(4)  to  read  as  follows: 


PART  192— (AMENDED] 

1.  The  authority  citation  for  part  192 
continues  to  read  as  follows: 


Aodiartty:  49  U.S.C  S103.  60102. 60104. 
60108. 60109.60110. 60113.  and  60118.  and 
49CFR1.S3. 

2.  In  part  192.  for  the  following 
sections,  remove  the  numbers  or  words 
in  the  middle  column  and  add  the 
numbers  or  words  in  the  third  column 
in  their  place  as  follows: 


Section  number 


192.3  De^nltlOOs: 

Exposed  pipeline 

Gulf  of  MexKX)  and  its  inlets 
Hazard  to  navigation  


192.5<aM1) 


192.5<b)(3)(IO 
192.5(c)(2)  .... 

192  55  (c)  

192.105 


192  107(b)(2) 
192.109(b)  .... 


192.115 


192.125(b) 


192.125(0) 
192.125(d) 


192.145(d)(1) 
192  150(b)(7) 
192.151(c)(2) 


192  153(d) 


Remove 


192.163(b)(1)  

192  163(d)  

192  167(a)  

192  167(a)(4)<i) 
192.175(b)  


151 

151 

12 

151 

220^ 

1-mile 

lOOywdi 

220yaRli 

6,000  p.S.i. 
square  inch  gauge 
squvsmch 


24.000  p.s 
20irKfies(< 


260- or 

300* 

360* 

400* 

450» 


mchOtimM) 


Add 


4.57  molsrs  (15  feet) 
4.57  meters  (15  feet) 
305  milltmeiers  (12  inches) 
4.57  meters  (15  feet) 
200  meters  (220  yards) 
1.6  kilometers  (1-mii«) 
91  meters  (100  yards) 
200  meters  (220  yards) 
41.4  MPA  (6.000  p.sxg.) 
kPa  (square  irK:h  gauge) 
kPa  (square  irKh) 
mOimaters  Onc'ws) 
166  MPA  (24.000  p  s  i ) 
506  rniWmetari  (20  inches) 


Centigrade  (Fahrenheit) 


121*  (260^  or  lass 
149*(300n 
177*  (360*) 
204' (400^ 
232*  (450^ 


mlNmeter  (inch) 


'A 

12.7  (^A) 

% 

15.9  (H) 

*• 

19.1  (V4) 

1 

25.4(1) 

1'A 

31.8(1 'A) 

VA 

38.1  (1'A) 

.625 

15.9  (.625) 

.750 

19.1  (.750) 

.875 

22.2  (.875) 

1.125 

28.6(1.125) 

1.375 

34.9(1.375) 

1.625 

41.3(1.625) 

.040 

1.061  (.040) 

.042 

1.067  (.042) 

.045 

1.143(045) 

.050 

1.270(050) 

.056 

•1397(055) 

.060 

1.524  (.060) 

0O35  (twice) 

.0889  (.0035) 

004(twic«) 

.1016(004) 

.0045(hMC«) 

.1143(0045) 

100  p.s.i.g. 

689kPa  (100p.s.i.g) 

0.3  grains 

19.4  milligrams  (0.3  grains) 

100  siwidMd  cubic 

2.8  meters  (100  standard  cube  feet) 

feat 

1.000  p.s.i.g. 

6.9  MPA  (1.000  p.s.i.g) 

lOindtas 

254  millimeters  (10  inches) 

l-'Ainch 

32  millimeters  (1-'A  ifxih) 

4Hnch 

102  millimeters  (4Hnch) 

6-inch 

152  millimete'S  (6-inch) 

100  p.s.i.g. 

689  kPa  (100  p.s.i.g.) 

3inch 

76  mldimeters  (3  inch*) 

2inchaa 

51  mUmaiers  (2  mches) 

200  «e« 

61  meters  (200  leet) 

1000  horsepower 

746  lulowan  (1000  horsepower) 

500  feet 

152  meters  (500  feet) 

C-(3[>xPxF/1.000) 

C  -(DxPxF/48.33) 

(C-(3OxPxF/1.000)) 
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Section  number 


192.177(a)<1) 


192.179(a)(1)  ... 
192.179(a)(2)  _. 
192.179(a)(3)  ... 
192.179(a)(4)  _ 

192.183(c) 

192.187(a)  

192.187(a)(1)  .... 

192.187(b)  _ 

192.197(a)  

192.197(c) 

192.197(c)(1)  .„ 
192.197(c)(3)  .... 
1 92.201  (a)(2)(i)  . 
192.201  (a)(2)(i) 


192.201  (a)(2)(iiO 
192.229(d)(2MI) 
192.203(b)(3>  ..„ 
192.241(b)(1)  ..... 
192.3O9(b)(3)(0  •. 

192.313<a)(3)(iO  . 
192.313(0 

192.315(b)(3)"!! 
192.319(c) ™ 


192.321(d) 


192J27(a) 


192.327(b)  ... 
192.327(d)  ... 
192.327(e)  ... 

192.327(1)  .... 
192.327(f)(1) 


192.327(f)(2) 
192.353(0  .... 
192.359(b>  ... 
192.361  


192.371  

192.373(a)  

192.381(a)  

192.381(a)(3)  

192.381(a)(3)(0(A) 

192.(a)(3)(ii)(B)  

192  455 

192.465(a)  

192.475(c) 


Remove 


inches  (twice) 
p.s.i.g. 
1.000  p.s.i.g. 
(twice) 


Add 


millimeters  (inches) 

kPa  (p.s.i.g.) 

6.9  MPA  (1.000  p.s.i:a) 


feet 


25 

100 

2'A  miles 

4milas 

7*Amilea 

lOmHes 

10  inch 

200  cubic  feet 

4  inches 

75cut>k;feet 

60  p.s.i.g. 

60  p.s.i.g. 

60  p.s.i.g.  (3  times) 

125  p.s.i.g. 

60  p.s.i.g. 

12  p.s.j.g. 

60  p.s.i.g. 

6  p.s.i.g. 

12  p.s.i.g. 

2inches 

400*F 

6  incfies 

one-quarter  inch 

12V4  inches 

12  inches 

2  inchea 

1  inch 

16  inches 

12  feet 

200  feet 

15  feet 

36  inches 

18  inches 

0.090  inch 

0.875  inch 

0.062  inch 


meters  (feet) 


Inches 


30 
18 

36(twk») 
24  (twice) 
24  inches 
24  incfies 
48  inches 

24  inches 
200  feet 
12  feet 
36  inches 
18  inches 
12  fast 
3feet 

10  p.s.i.g. 

12  incfies 

18  inches 

100  p.8.i.g.  (twne) 

6  inches 

10  p.s.i.g. 

10  p.s.i.g. 

20  cubic  feet 

0.4  cubic  feet 

20  feet 

100  feet 

025  grain 

100  standard  cubic 
feet 


7.62(25) 

30.5  (100) 

4  kttometers  (2'A  miles) 

6.4  kitometers  (4  miles) 

12  kitometers  (7 'A  miles) 

16  kitometers  (10  miles) 

254  miWmdRsrs  (10  inch) 

5.663  cubic  meters  (200  cubic  feet) 

1(J2  millimeters  (4  inches) 

2.12  cubic  meters  (75  cubic  feat) 

414  kPa  (60  p.s.i.g.) 

414  kPa  (60  p.s.i.g.) 

414  kPa  (60  p.sj.g.) 

862  kPa  (125  p.s.i.g.) 

414  kPa  (60  p.s.i.g.) 

83  kPa  (12  p.s.i.g.) 

414  kPa  (60  p.8.i.g.) 

41  kPa  (6  P.S.I.G.) 

83  kPa  (12  pj.i.g.) 

51  millimeters  (2  inches) 

204*  C  (400*  F) 

152  millimeters  (6  inches) 

6.35  milfimeters  {V*  inch) 

324  millimeters  (12%  inches) 

304.8  miWmeters  (12  inches) 

50.8  millimeters  (2  inches) 

25.4  milimeters  (1  inch) 

406  millimeters  (16  inches) 

3.66  meters  (12  feet) 

61  meters  (200  feet) 

4.57  meters  (15  feet) 

914  milimeters  (36  inches) 

457  millimeters  (18  inches) 

2.286  miHmeters  (0.090  inch) 

22.33  millimeters  (0.B75  inch) 

1.575  millimeters  (0.062  inch) 


Millimeters  (Inches) 


762  (30) 

457  (18) 

914  (36) 

610  (24) 

610  millimeters  (24  inches) 

610  millimeter  (24  inches) 

1219  millimeters  (48  inches) 

610  millimeters  (24  inches) 

60  meters  (200  feet) 

3.66  meters  (12  feet) 

914  millimeters  (36  inches) 

457  millimeters  (18  inches) 

3.66  meters  (12  fe^) 

914  millimeters  (3  feet) 

68.9kPa(10p.s.i.g.) 

305  millimeters  (12  inches) 

457  millimeters  (12  inches) 

689  kPa  (100  p.s.i.g.) 

152  millimeters  (6  inches) 

68.9  kPa  (10  p.s.i.g.) 

68.9  kPa  (10  p.s.i.g.) 

0.566  cubic  meters  (20  cubK  feeQ 

.01 1  cubic  meters  (0.4  cubic  feet) 

6  meters  (20  feet) 

30  meters  (100  feet) 

16.2  mHli^ams  (0.25  grain) 

2.8  cubic  meters  (100  cubto  feet) 
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3<cttoii  numbw 


Add 


192.506(a) 


192.507  (hMdmg)  

192  507  (introdudory  text) 

192.507(b)(1)  

192.509 

192.S00(b)  . 


192.511(b) 


192.511(c) 

192.513(c) 

192  557(c) 

t92.567(d)(4) 


192.S67(d)(3) 


192.612(b)(2) 
192.612(b)(3) 


192.619<a)(2)(ii) 
192.621(a)(2)  .... 
192.621(a)(3)  _.. 
192.707(d)(1)  .... 


192.715(b)(3)  

192.736(a)(2)  

192.749(a)  

192.753(a)  

192.753(b)  

Appendix  B  (ll)(A) 
Appendix  B  (ll)(B) 
Appendix  B  (ll)(D) 
Appendix  C  (I)  


Appendix  C  (III)  .... 
Appendix  C  (lll)(1) 


300  feet  (twice) 
600  l6«t  (twice) 
100  p  s  i.g. 
100  p.s.i.g. 
100  p.s.1.0- 
100  p.s.i.g. 
1  p.9.i.g.  (tvMoe) 
10  p.s.i.g. 
90  p.s.i.g. 
1  pA.i.0. 
40  p.t.i.g. 
50  p.s.i.g. 
40  p.s.i.g. 
90  ps.i.g. 
50  p.s.i.g. 
10  p.s.i.g. 
1 1.000  p.s.i. 
31,000p.s.i. 


91  meters  (300  feet) 
183  meters  (600  feet) 
689l(f>a(l00p.s.i.g.) 
689  kPa  (100  p.s.i.g.) 
689  KPa  (100  p.s.i.g.) 
689  kPa  (100  p.s.i.g.) 
6.89  kPa  (1  p.s.i.g.) 
68.9  kPa  (10  p.s.i.g.) 
621  kPa  (90  p.s.i.g.) 
6.89  kPa  (1  p.s.i.g.) 
276  kPa  (40  p.s.i.g.) 
345  kPa  (50  p.s.i.g.) 
276  kPa  (40  p.s.i.g.) 
621  kPa  (90  p.s.i.g.) 
345  kPa  (50  p  s.i.g.) 
68  9  kPa  (10  p.s.i.g.) 

75.8  MPA(1 1.000  p.s.l.g.) 
214  MPA  (31.000  p.s.i.g.) 


inches  (twice) 


millimeters  (inches) 


3to8 

10  to  12 

14  to  24 

30  to  42 

48 

54  to  60 

0  075  (3  times) 

0.08  (4  times) 

0.09  (5  times) 

0.065  (twice) 

0.07  (twice) 

500  yards 

200  yards 

36  inches 

18  iTKhes 

100  p.s.i.g. 

60  p.s.i.g.  (twice) 

25  p.s.i.g. 

one  inch 

one-quarter  inch 

%inch 

1 ,000  horsepower 

200  cubic  feet 

25  p.s.i.g. 

25  p.s.i.g. 

2  inchee  (twice) 

4  inches  (twice) 

24.000  p.s.i. 

12  inct>es 

'A-inch 

8  inches 

2  irx^hes 


76  to  203  (3  to  8) 

254  to  305  (10  to  12) 

356  to  610  (14  to  24) 

762  10  1067  (30  to  42) 

1219  (48) 

1372  to  1524  (54  to  60) 

1.905(0.075) 

2.032  (0.08) 

2.286  (0.09) 

1.651  (0.065) 

1.778  (0.07) 

457  meters  (500  yards) 

183  meters  (200  yards) 

914  millimeters  (36  inches) 

457  millimeters  (18  inches) 

689  kPa  (100  p.s.i.g.) 

414  kPa  (60  p.s.i.g.) 

172  kPa  (25  p.s.i.g.) 

25  millimetefs  (1  inch) 

6.35  millimeters  {V*  irich) 

3.175  millimeters  (%  irKh) 

746  kW  (1.000  horsepower) 

5.66  cut>ic  meters  (200  cubic  feet) 

172  kPa  (25  p.s.i.g.) 

172  kPa  (25  p.s.i.g.) 

51  millimeters  (2  inches) 

102  millimeters  (4  inches) 

165  MPA  (24,000  p.s.i.g.) 

305  millimeters  ( 1 2  inches) 

3.175  millimeters  (0.125  inches) 

203  millimeters  (8  inches) 

51  mtlhmetefs  (2  inches) 


PART  193— {AMENDED] 

1.  The  authority  citation  for  part  193  continues  to  read  as  follows: 

Atlierity:  49  U.S.C  5103,  60102.  60103.  60104,  60108.  60109,  60110.  60113.  60118:  and  49  CFR  1.53. 

In  part  193  for  the  following  sections  remove  the  numbers  and  wrords  in  the  middle  column  and  add  the  numbers  and  words  in 
the  third  column  in  their  place  as  follows: 


Section 


Remove 


Add 


193.2067(d) 


193.206e(c)(2)  . 

193.2061(a)  

193.2061(b)(1)  ., 

193.2061  (e)(1)  . 
193.2061  (e)(3) 
193.2061(0(2)  .. 
193.2061  (f)(3)  . 


Btu/n.2hour 

1600 

4000  (twk») 

6700  (twk:e) 

10000 

4.5  mies  per  hour 

70,000  gaNons 

70,000  ganons 

2  feet 

100  miles 

10  mile* 

30  inches 

one  mile 

60  inches 


watts/m  »  hour(Btu/R  *) 

5047  (1600) 

12600  (4000) 

21100(6700) 

31500(10000) 

7.24  km/hour  (4.5  miles/hour) 

265  ajt>»c  meters  (70,000  galk>ns) 

265  cutMC  meters  (70,000  gallons) 

610  millimeters  (2  feet) 

161  kik>meters  (100  miles) 

16.1  kitometers  (10  miles) 

762  millimeters(30  Inches) 

1.6  kik)meters  (1  mile) 

1.52  meters  (60  inches) 
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Section 


193.2067  (b)(1)  ... 
1932067  (b)(2){i) 
1932133(b)  


1932153(a) 

1932191  .... 

1932195(d) 

1932209(a) 

1932209(b) 

1932211(a) 

1932211(b) 

1932233(b) 

1932321(a) 

1932321(d) 

1932321(e) 

1932327(a) 

1932327(b) 

1932519(b) 


RenK>ve 


70.000  gallons 
200  miles 

1  cubic  foot 
per  square  foot 
24  inches 
5,000  barrels 
70,000  galtons 
70.000  galkxis 
70,000  gaUons 
15  p.s.l.g 

15  p.s.i.g 
50  feet 

2  inches  (twice) 
15  p.s.i.g 

15  p.s.i.g 
15  p.s.Lg 
IS  p.s.i.g 
70,000  gsdkxit 


Add 


265  cubic  meters  (70,000  galkxis) 

322  kitometers  (200  miles) 

.028  cubic  meters  (1  cubic  foot) 

per  square  meter  (per  square  foot) 

610  millimeters(24  inches) 

795  cubic  meters  (5.0(X)  t>arrels) 

265  cubic  meters  (70,000  galkxis) 

265  cubic  meters  (70.000  galkxis) 

265  cubic  meters  (70.000  galkxis) 

103  kPa  (15  p.s.i.g.) 

103kPa(15p.s.i.g.) 

152  meters  (50  feet) 

51  millimeters  (2  inches) 

103  kPa  (15  p.s.i.g.) 

103  kPa  (15  p.s.i.g.) 

103  kPa  (15  p.s.i.g.) 

.103  kPa  (15  p.s.i.g.) 

265  cubic  meters  (70.000  gaNons) 


1.53. 


PART  194— {AMENDED] 

1.  The  authority  citation  for  part  194  continues  to  read  as  follows: 
Autharity:  33  U.S.C  1231.  1321(j)(l)(C).  (j)(5)  and  (j)(6);  sec.  2.  E.O.  12777.  56  FR  54757.  3  CFR.  1991  Comp.,  p.  351;  49  CFR 


2^  part  194,  for  the  following  sections  remove  the  numbers  or  words  in  the  middle  column  and  add  the  numbers 
or  words  m  the  third  column  in  their  place  as  follows:  "uiuuoia 


Sectkxi 


194.5  Definitions 
Barrel 


High  volume  area 
194.101(b)(1)  


194.1O1(b)(l)(0  . 
194.1 01  (b)(2)(iO 


194.103(c) 


Remove 


194.103(c)(1) 

194.103(c)(4)  

194.103(c)(5)  

194.105(b)  .._. 

194.105(b)(1)  

194.105(b)(2)  ..„ 

194.105(b)(3)  

Appendix  A: 

Section  9(h)(2)(l) 
Appendix  A: 

Section  9(h)(2)(i) 


42  United  States 
gaHons 

60  degrees  Fahr- 
enheit 

20  inches 

6%  inches 

10  miles 

1,000  barrels 

6%  inches 

10  miles 

6^M  inches 

10  miles 

1,000  barrels 

five-mile 

one-mile 

t>arreis 

txarrels 

t>arreis 

barrels 

five  miles 
one  mile 


Add 


159  liters  (42  United  States  galkxis) 

15.6"  Celsius  (60*  Fahrenheit) 

508  millimeters  (20  inches) 

168  millimeters  (6%  inches) 

16.1  kikxneters  (10  miles) 

159  cufok;  meters  (1,000  barrels) 

168  millimeters  (6%  inches) 

16.1  kikxneters  (10  miles) 

168  millimeters  (6%  inches) 

16.1  kikxTteters  (10  mHes) 

159  cutMc  meters  (1,000  barrels) 

8  kikxneters  (5  miles) 

1.6  kikxneters  (1  mile) 

cubic  meters  (barrels) 

cubic  meters  (barrels) 

cubic  meters  (barrels) 

cutxc  meters  (barrels) 

8  kikxneters  (5  miles) 

1.6  kikxneters  (1  mile) 


^  PART  195— {AMENDED] 

1.  The  authority  citation  for  part  195  continues  to  read  as  follows: 
Authority:  49  U.S.C  5103,  60102,  60104,  60108,  60109,  60118,  and  49  CFR  1.53. 

2.  to  part  195,  for  the  followinB  sections,  remove  the  numbers  or  words  in  the  middle  colimm  and  add  the  numbers 
or  words  in  the  third  column  in  their  place  as  follows: 


Section 


1952  Oefinitkxis: 

Exposed  pipeline 

Gull  of  Mexkx)  and  its  inlets 
Hazard  to  navigatkxr  


Specified  minimum  yiekl  strength 


195.50(b)  .... 

195.50(c) 

195.55(b)(1) 


Remove 


15  feet 

15  feet 

12  inches 

15  feet 

pounds  per  square 

inch 
50  or  more  ban-els 
5  barrels 
220  yards 


Add 


4.57  meters  (15  feet) 
4.57  meters  (15  feet) 
305  millimeters  (12  inches) 
4.57  meters  (15  feet) 
kPa  (p.s.i.g.) 

8  or  more  cubic  meters  (50  or  more  barrels) 
0.8  cubk:  meters  (5  barrels) 
200  meters  (220  yards) 
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Section 


195.57(aH4) 
195.106(a)  .. 


195.120(b)(e) 

195.208  

195.210(b)  .... 


195.24d(a) 


19S2S0 


l95J260(e)  

195.302(c)(2)(i)(A) 
195.302(c)(2)(i)(B) 
195.302(c)(2)(ij)  ..., 

195.306(b)(2) 

195.306(c)(2)  

195.310(b)(9)  

195.410(a)(2)(q  .... 


196.413(b)(2)  .... 
19S.413(b)(3)  .... 
195.424(b)(3)(iO 


Renwva 


pounds  per  square 

irwti 
inchaa  (twice) 
lOinchaa 
100  p.s.i.g. 
SOtoM 
12  irK:he« 


36  (4  timet) 
30  (twice) 
48  (twice) 
18  (3  times) 
24  (twtce) 
12  inches  (3 

O  * — * 

^  VvCflOT 

100 


aOOIeel 
300  feat 
100  feet 
orw  incti 
or>e-quarter  inch 
500  yards 
200  yards 
36  inches 
18  inches 
SO  p.s.i.g. 


Add 


kitometefs  (miles) 
kPa  (p.s.i.g.) 


(inches) 
254  miMmeters  (10  inches) 
689  kPa  (100  p.s.i.g.) 
15.2  meters  (50  feet) 
305  millimeters  (12  inches) 


miMmeters  (inches) 


914  (36) 
782(30) 
1219  (48) 
457  (18) 
610  (24) 

305  millimeters  (12  inches) 
51  millimeters  (2  irKhes) 
30  48  meters  (100  feet) 
length  (mileage) 
ler>gth  (mileage) 
length  (mileage) 
91  meters  (300  teet) 
91  meters  (300  feet) 
30  meters  (100  feet) 
25.4  millimeters  (1  inch) 
6.35  miNimetars  (1/4  inch) 
457  meters  (5(X)  yards) 
183  meters  (200  yards) 
914  millimeters  (36  irK:hes) 
457  millimeters  (18  inches) 
345  kPa  (50  p.s.i.g.) 


Issued  In  Washington,  DC.  on  December 
22. 1997. 

Ikhard  B.  FaMar, 
Associate  for  Pipeline  Safety. 
|FR  Doc.  97-33687  Filed  12-24-97;  8:45  am] 
I  COM  4eie-ss-^ 


DEPARTMENT  OF  TRANSPORTATION 

Reeearch  and  Special  Programa 
AdfTtinistratlon 

40  CFR  Pans  192  and  195 
[Docket  No.  PS-«4;  Notice  9] 
RIN  2137-AB38 

Qualification  of  Pipeline  Personnel 

AQOICY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  of  public  meeting. 


t:  This  announces  the  next 
RSPA  Negotiated  Rulemaking 
Committee.  This  committee  is 
conducting  a  negotiated  rulemaking  to 
develop  a  proposed  rule  on  qualification 
of  pipeline  employees  performing 
certain  safety -related  functions  on 
pipelines  subject  to  the  pipeline  safety 
regulations.  The  advisory  committee  is 
composed  of  persons  who  represent  the 
interests  that  would  be  affected  by  the 
rule,  such  as  gas  pipeline  operators, 
hazardous  liquid  pipeline  operators. 


representatives  of  state  and  federal 
governments,  labor  organizations,  and 
other  interested  parties.  The  C^ommittee 
hopes  to  conclude  the  development  of 
this  NPRM  by  the  end  of  this  meeting. 
OPS  will  then  publish  the  NPRM  in  the 
Federal  Register  for  public  evaluation 
and  comment. 

DATES:  The  Committee  will  meet  from 
9.00  a.m.  to  5:00  p.m.  on  January  27-29, 
1997. 

AODMESSES:  The  (Committee  will  meet  at 
the  American  Gas  Association,  1515 
Wilson  Boulevard.  11th  floor,  in 
Arlington.  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eben  M.  Wyman.  (202)  366-0918.  or  by 
e-mail  (eben.wymanOrspa.dot.gov) 
regarding  the  subject  matter  of  this 
Notice:  or  the  Dockets  Unit.  (202)  366- 
4453.  for  copies  of  this  document  or 
other  material  in  the  docket. 

Issued  in  Washington.  DC  on  December  19. 
1997. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
(PR  Doc.  97-33659  Filed  12-24-97;  8:45  am) 
aKiJNQOooa  m%»-m-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
AdmtnistraUon 

SO  CFR  Part  600 


[Docket  Na  0707061 66-71 6S-01:  W. 
061607B] 


RIN 


Magnuson-Stevens  Act  Provisions; 
National  Standard  QukMinea 

agency:  National  Marine  Fisheries 
Service  (NMFS);  National  Oceanic  and 
Atmospheric  Administration  (NOAA); 
Commerce. 

action:  Proposed  rule;  reopening  of 
public  comment  period. 


:  On  August  4, 1997,  NMFS 
published  a  proposed  rule  to  amend  the 
national  standard  guidelines  under  the 
Magnuson-Stevens  Fishery 
(Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The  public 
comment  period  for  the  proposed 
guidelines  ended  September  18,  1997. 
Because  of  remaining  issues  regarding 
interpretation  of  the  Magnuson-Stevens 
Act's  provisions  relative  to  overfishing, 
NMFS  is  reopening  the  public  comment 
period  on  national  standard  1  for  an 
additional  30  days. 
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DATES:  The  comment  period  reopens 
December  29. 1997;  comments  must  be 
received  on  or  before  January  28, 1998. 
ADDRESSES:  Comments  should  be  sent  to 
Dr.  Ciary  C.  Matlock,  Director,  Office  of 
Sustainable  Fisheries,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
C^orge  H.  Darcy,  301-713-2341. 
SUPPt-EMENTARY  INFORMATION: 

Background 

On  August  4, 1997  (62  FR  41907), 
NMFS  published  a  proposed  rule  to 
amend  the  guidelines  interpreting  the 
10  national  standards  found  in  section 
301(a)  of  the  Magnuson-Stevens  Act. 
Public  comment  received  on  the 
proposed  rule  indicated  a  broad  range  of 
views  regarding  interpretation  of  the 
provisions  of  the  Magnuson-Stevens  Act 
with  respect  to  prevention  of 
overfishing.  Therefore.  NMFS  is 
reopening  the  comment  period  on  the 
national  standard  1  guidelines  for  an 
additional  30  days  to  obtain  additional 
comment  on  specific  issues  regarding 
overHshing. 

The  Sustainable  Fisheries  Act  (SFA). 
which  amended  the  Magnuson-Stevens 
Act  in  1996.  contained  several 
provisions  that  affected  national 
standard  1.  which  was  not  itself 
amended.  That  standard  requires  that 
conservation  and  managemmit  measures 
''shall  prevent  overfishing  while 
achieving,  on  a  continuing  basis,  the 
optimum  yield  from  each  fishery  for  the 
United  States  fishing  industry."  The 
SFA  added  a  definition  of  "overfishing" 
and  "overfished,"  changed  the 
definition  of  "optimum,"  required  that 
each  fishery  management  plan  specify 
objective  and  measurable  criteria  for 
identifying  when  a  fishery  is  overfished 
(section  303(a)(10]),  and  added  a  section 
(304(e))  on  identifying  and  rebuilding 
overfished  fisheries. 

Issues 

While  NMFS  received  numerous 
comments  on  the  proposed  guidelines, 
it  believes  further  comment  on  the 
national  standard  1  giiidelines  would  be 
useful.  In  particular,  NMFS  would  like 
commenters  to  address  the  following 
issues: 

1.  Usage  of  "overfishing"  and 
"overfished."  The  SFA  adopted  the 
regulatory  definition  of  "overfishing"  (at 
§  600.310(c)(1)),  with  two  changes.  The 
existing  regulatory  definition  states: 
"Overfishing  is  a  level  or  rate  of  fishing 
mortality  that  jeopardizes  the  long-term 
capacity  of  a  stock  or  stock  complex  to 
produce  MSY  on  a  continuing  besis." 
The  statutory  definitioo  in  the  SFA 


deleted  the  modifier  "long-term"  and 
substituted  "fishery"  for  "stock  or  stock 
complex." 

NMFS  believes  that  the  removal  of 
"long-term"  in  the  statutory  language 
was  intended  to  emphasize  the  need  to 
address  overfishing  in  the  near  term, 
and  to  rebuild  overfished  stocks  to 
levels  that  would  produce  MSY 
(maximum  sustainable  yield)  within  a 
reasonably  short  period  of  time,  rather 
than  in  some  unspecified  time  frame. 
This  interpretation  is  consistent  with 
the  fact  that,  taken  as  a  whole,  the  SFA 
enacted  several  significant  measures  to 
address  overfishing  and  rebuildii^, 
including  requiring  specific  time  frames 
for  action.  Along  with  the  amendment 
to  the  definition  of  "optimum,"  under 
which  the  optimum  yield  cannot  be  set 
above  the  MSY  level,  the  addition  of  the 
definition  of  "overfishing"  in  the  SFA 
(without  reference  to  "long-term") 
seems  to  raise  the  standard  to  which 
conservation  and  management  measures 
are  held.  Because  NMFS  understood 
deletion  of  the  phrase  "long-term"  in 
the  SFA  to  be  significant,  the  proposed 
guidelines  tie  the  meaning  of 
"overfishing"  to  a  rate  or  level  of  fishing 
mortality  (i.e.,  removals  of  fish  from  the 
stock  due  to  fishing)  that  jeopardizes  the 
capacity  of  a  stock  to  produce  MSY, 
without  regard  to  time  frame. 

The  issue  is  whether  NMFS  has 
correctiy  interpreted  the  definition  of 
overfishing,  or  whether  it  should  addpt 
a  more  elastic  guideline  with  MSY  as 
only  an  eventual  target. 

2.  "Fishery"  versus  "stock."  As 
explained  above,  the  statutory  definition 
of  "overfishing"  uses  the  term  "fishery" 
rather  than  "stock  or  stock  complex." 
Both  "fishery"  and  "stock"  are  defined 
in  the  Magnuson-Stevens  Act;  both  are 
used  in  section  304(e)  and  elsewhere 
somewhat  interchangeably. 

The  proposed  guidelines,  in  large 
part,  speak  of  "overfishing"  and 
"overfished"  in  terms  of  a  stock  or  stock 
complex.  NMFS  scientists  who  worked 
on  the  guidelines  were  concerned  that  a 
"fishery."  in  its  most  expansive  sense, 
is  not  susceptible  to  being  judged  as 
overfished  or  not;  only  for  a  stock  of  fish 
can  measurable,  objective  criteria  of 
overfishing  be  established.  The  same 
applies  to  judging  whether  a  fishery  has 
been  rebuilt;  biologically,  that  can  be 
determined  only  on  a  stock-by-stodc 
basis. 

Some  commenters  believe  the 
requirement  to  prevent  overfishing 
should.  a{^y  only  to  fisheries  in  a 
broader  sense,  in  order  to  provide  the 
greatest  benefit  to  the  Nation.  They 
believe  that  fishers  may  have  to  forego 
substantial  economic  value  from  a 
mixed-stock  fishery  if  it  must  be 


managed  to  restore  the  most  depleted 
stock  component  (species)  in  the  fishery 
to  the  level  that  would  produce  MSY. 
(See  issue  4  below.) 

The  issue  is  whether  NMFS  should 
change  its  focus  in  the  national  standard 
1  guidelines  to  a  "fishery."  which  may 
be  comprised  of  dozens  of  stocks,  or 
retain  the  requirements  to  prevent 
overfishing  of  stocks  and  rebuild 
overfished  stocks. 

3.  Rebuilding  schedules.  The 
proposed  guidelines  repeated  the 
statutory  requirement  that  overfished 
stocks  must  be  rebuih  in  a  time  period 
that  is  as  short  as  possible,  taking  into 
account  the  status  and  biology  of  the 
stock,  the  needs  of  fishing  commimities. 
recommendations  by  international 
organizations,  and  the  interaction  of  the 
overfished  stock  within  the  marine 
ecosystem.  However,  in  no  case  may  the 
rebuilding  time  exceed  10  years,  except 
where  the  biology  of  the  stock,  other 
environmental  conditions,  or 
management  measures  under  an 
international  agreement  dictate 
otherwise. 

NMFS  received  comments  requesting 
clarification  of  the  statutory  language. 
One  interpretation  is  that  "as  short  as 
possible"  means  the  length  of  time  in 
which  a  stock  could  be  rebuilt  in  the 
absence  of  fishing  mortality  on  that 
stock.  If  that  period  is  less  than  10  years, 
then  the  factors  listed  in  section 
304(e)(4)(A)(i)  of  the  Magnuson-Stevens 
Act  (i.e.,  the  status  and  biology  of  any 
overfished  stocks  of  fish,  the  needs  of 
fishing  communities,  recommendations 
by  international  organizations  in  which 
the  United  States  participates,  and  the 
interaction  of  the  overfished  stock  of 
fish  within  the  marine  ecosystem)  could 
be  used  to  lengthen  the  rebuilding 
period  to  as  much  as  10  years.  If  the 
stock  caimot  be  rebuilt  within  10  years 
in  the  absence  of  fishing  mortality  on 
that  stock,  the  rebuilding  period  based 
on  the  absence  of  fishing  mortality 
would  automatically  become  the 
maximum  time  for  rebuilding,  onless 
management  measures  under  an 
intmnational  agreement  dictate 
otherwise.  Under  this  interpretation,  the 
biology  of  the  stock  and  other 
environmental  conditions  are  taken  into 
account  in  determining  the  rebuilding 
period  that  would  be  required,  based  on 
the  absence  of  fishing  mortality,  and 
those  factors  would  not  be  used  to 
further  extend  the  rebuilding  period. 
Therefore,  under  this  scenario,  for  a 
rebuilding  period  that  exceeds  10  yseis, 
the  only  exception  to  allow  extension  of 
the  rebuilding  period  beyond  that  based 
on  an  absence  of  fishing  mortality 
would  be  for  those  instances  that  are- 
dictated  by  measures  under  an 
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international  agreement  to  which  the 

United  States  is  a  party- 
Another  possible  interpretation  for 

those  situations  in  which  the  rebuilding 
period  would  exceed  10  years  in  the 
absence  of  fishing  is  to  treat  the  10-year 
limit  as  a  guide  in  determining  the 
length  of  a  rebuilding  program.  In  these 
cases,  the  question  that  immediately 
arises  is.  how  long  can  the  rebuilding 
program  be?  Must  it  be  constrained,  as 
in  the  scenario  above,  or  can  it  be 
longer?  If  so.  how  much  longer?  NMFS 
believes  that  it  is  not  desirable  to  have 
an  unspecified  time  period  for 
rebuilding  and  that  such  an 
indeterminate  rebuilding  period  would 
be  inconsistent  with  the  other 
provisions  of  the  Magnuson-Stevens 
Act.  The  guidelines  could  potentially 
use  the  factors  in  section  304(e)(4)(A)(i) 
to  interpret  "as  short  as  possible"  to 
limit  the  time  period  beyond  10  years, 
but  NMFS  believes  that  any  rebuilding 
program  that  exceeded  the  period  based 
on  no  fishing  mortality  would  need  to 
be  justified  and  constrained  by  the  lifa 
history  characteristics  of  the  stock. 

The  issue  is  the  interpretation  of  the 
statutory  language  and  now  much 
flexibility  the  statutory  language  allows. 
NMFS  is  specifically  seeking  comment 
on  whether  or  not  it  is  correct  in  its 
interpretation  that  the  duration  of 
rebuilding  programs  should  not  be 
unspecified  and.  if  so.  what  factors 
should  be  considered  in  determining 
that  duration. 

4.  Mixed-stock  exception.  The 
proposed  guidelines,  at  §600.310(6), 
relied  on  the  statute's  use  of  the  term 
"fishery"  to  justify  retention  of  a  limited 
exception  to  the  requirement  to  prevent 
overfishing  on  all  stocks.  The  exception 
would  allow  overfishing  of  one  species 
in  a  mixed-stock  complex,  but  only  if 
certain  stringent  conditions  are  met  (i.e., 
analysis  demonstrates  that  it  vrill  result 
in  long-term  net  benefits  to  the  Nation 
and  that  a  similar  level  of  benefits 
cannot  be  achieved  through  other 
means;  and  the  resulting  rate  of  fishing 
mortality  will  not  cause'  any  species  or 
ecologically  significant  unit  thereof  to 
require  protection  under  the 
Endangered  Species  Act  (ESA)  or  any 
stock  or  stock  complex  to  fall  below  its 
minimum  stock  size  threshold). 

This  proposed  provision  has  been 
criticized  by  those  who  believe  the 
Magnuson-Stevens  Act  allows  no 
exceptions  to  the  requirement  to  prevent 
overfishing,  even  in  mixed-stock 
fisheries.  Others  have  criticized  the 
provision  as  too  stringent  and  believe 
the  Magnuson-Stevens  Act  allows 
overfishing  on  one  or  more  stocks  in 
mixed-stodi  fisheries,  even  if  the  result 
is  to  maintain,  or  reduce  stocks  to,  an 
overfished  status. 


The  issue  is  whether  to  delete  or 
liberalize  the  limited  exceptions,  and 
whether  to  add  other  exceptions.  One 
suggestion  is  that  the  recovery  of  stocks 
listed  under  the  ESA  should  be  handled 
under  that  statute,  not  under  the 
Magnuson-Stevens  Act.  Another  is  that 
stocks  whose  rebuilding  would  not  be 
assisted  by  cessation  of  fishing  mortality 
in  the  exclusive  economic  zone  should 
be  exempt  from  the  provisions  of 
section  304(e)(4)  of  the  Magnuson- 
Stevens  Act. 

NMFS  will  respond  to  comments 
received  on  national  standard  1  during 
this  30-day  comment  period,  and  to  all 
comments  received  on  the  proposed 
national  standard  guidelines  during  the 
comment  period  for  the  proposed  rule, 
in  the  preamble  to  the  final  rule. 

Dated:  December  19. 1M7. 
Gary  C  Matlack. 

Director.  Office  of  Sustainable  Fisherim. 
National  Marine  Fisheries  Service. 
|FR  Doc  97-33643  Filed  12-22-97;  2:13  pm) 


DEPARTMENT  OF  COMMERCE 

Watloiiel  Oceanic  and  Atmospheric 
Administration 

SOCFRPartMO 

(Docket  No.  9712l»2»4-72»«-01;  LO. 
lOSOtTB] 

WIN  MM  AJ20 

FIshsrtso  Off  West  Coast  Statss  and  in 
tha  Waalani  Pacific;  Pacific  CoaM 
Qroundflah  Flahary;  Raalrlctlone  on 
Frequency  of  Limited  Entry  Permit 
Tranafars;  Sorting  Catch  t>y  Opaclea; 
naieniion  oi  Man  iiciMn 

AOENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule:  request  for 

comments. 


r:  NMFS  issues  this  proposed 
rule  to  implement  management 
measures  recommended  by  the  Pacific 
Fishery  Management  Council  (Council) 
that  restrict  the  frequency  of  limited 
entry  permit  transfers  to  once  every  12 
months,  with  transfers  taking  effect  on 
the  first  day  of  a  cumulative  landings 
limit  period.  This  rule  would  also 
require  the  sorting  of  all  groundfish 
species  with  trip  limits,  size  limits, 
quotas,  or  harvest  guidelines  at  the 

[>oint  of  landing,  and  the  retention  of 
endings  receipts  on  board  the  vessel 
that  has  made  those  landings.  This 
proposed  rule  is  intended  to  constrain 
the  introduction  of  new  fishing  effort 
into  the  Pacific  Coast  groundfish 


fisheries,  and  to  improve  the 
enforceability  of  Federal  and  state 
fisheries  regulations.  This  action  would 
be  taken  under  the  authority  of  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP).  and  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 

OATB:  Comments  must  be  submitted  in 
writing  by  February  12, 1998. 

AOOnESSCS:  Comments  may  be  mailed  to 
William  Stelle,  Jr.,  Administrator, 
Northwest  Region,  (Regional 
Administrator)  NMFS.  7600  Sand  Point 
Way  NE,  BIN  C15700.  Seattle.  WA 
98115-0070;  or  to  William  Hogarth. 
Acting  Administrator,  Southwest 
Region.  NMFS,  501  W.  Ocean  Blvd., 
Suite  4200,  Long  Beadi.  CA  90802- 
4213.  Information  relevant  to  this 
pcopoeed  rule  is  available  for  public 
review  during  business  hours  at  the 
Office  of  the  Administrator.  Northwest 
Region.  NMFS,  and  at  the  Office  of  the 
Administrator,  Southwest  Region, 
NMFS.  Copies  of  the  Environmental 
Assessments/Regulatory  Impact 
Reviews  (EA/RIRs)  for  these  issues  are 
available  fiom  Lawrence  D.  Six, 
Executive  Director,  Pacific  Fishery 
Management  Council.  2130  SW  Fifth 
Avenue.  Suite  224,  Portland,  OR  97201. 

FOR  FURTHER  MFORMATKM  CONTACT: 
William  L  Robinson  at  20&-S26-ei40, 
or  Svein  Fougner  at  562-980-4034.  or 
the  Pacific  Fishery  Management  Council 
at  503-326-6352. 

•UPRLaeiTARY  INFORMATION:  NMFS  is 
proposing  three  separate  regulatory 
changes:  (1)  Restricting  the  frequency  of 
limited  entry  permit  transfers  to  once 
every  12  months,  writh  transfers  taking 
effect  only  on  the  first  day  of  a 
cumulative  landings  limit  period;  (2) 
providing  Federal  regulatory  support  for 
existing  state  requirements  that  require 
the  sorting  of  all  groundfish  species 
with  trip  limits,  size  limits,  quotas,  or 
harvest  guidelines;  and  (3)  providing 
consistent  regulatory  requirements  on 
the  retention  of  landings  receipts 
throughout  the  management  area.  These 
regulatory  changes  were  recommended 
by  the  Council  at  its  October  1996  and 
)une  1995  meetings,  respectively.  The 
background  and  rationale  for  this 
proposed  rule  are  siunmarized  below. 
More  details  appear  in  the  EA/RIRs  for 
these  actions. 

Resti  ictioBS  on  Penait  Trensler 
Frequency 

Background.  A  license  limitation 
program  for  the  Pacific  Coast  groundfish 
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fisheries  went  into  efiiect  at  the 
beginning  of  the  1994  fishing  season. 
The  purpose  of  this  program  was  to 
control  the  size  and  harvesting  capacity 
of  the  Washington,  Oregon,  and 
California  fleet,  which  had  expanded  far 
beyond  the  effort  needed  to  catch  the 
available  groundfish  resource.  This 
license  limitation  program  includes 
restrictions  on  the  number  of 
participants  in  a  limited  entry 
groundfish  fishery,  as  well  as 
restrictions  on  vessel  length  expansion 
and  on  gear  used  by  permitted  vessels, 
as  measures  to  control  total  fleet 
harvesting  capacity.  Howrever.  the  initial 
limited  entry  licensing  formula  was 
fairly  liberal,  capping  fishery 
participation  without  reducing  capacity, 
and  in  fact  leaving  opportunity  for  an 
increase  in  fishing  enort. 

Most  of  the  West  Coast  groimdfish 
catch  is  harvested  by  limited  entry 
vessels,  which  use  trawl,  longline,  or 
pot  (or  trap)  gears.  Vessels  in  the  open 
access  fishery  use  a  variety  of  gear 
types,  including  pot  and  longline  geara. 
to  take  the  remainder  of  the  harvest. 
In  1996.  the  Council  introduced  2- 
month  cumulative  landings  limit 
periods  for  all  gears.  This  cumulative 
landings  approach  allows  each  vessel  to 
catch  up  to  a  specific  amount  of 
different  groundfish  species  over  a  2- 
month  period,  with  not  more  than  60 
percent  of  the  cumulative  period  total  to 
be  taken  in  either  month  of  the  period. 
Cumulative  period  catch  limits  are  set 
by  comparing  current  or  previous 
landings  rates  with  the  year's  total 
available  catch.  Landing  limits  have 
been  used  to  slow  the  pace  of  the  fishery 
and  stretch  the  fishing  season  out  over 
as  many  months  as  possible,  so  that  the 
overall  harvest  target  is  not  reached 
until  the  end  of  the  year. 

Current  Federal  regulations  place  no 
restrictions  on  the  frequency  or  timing 
of  permit  transfers,  a  situation  that 
allows  expansion  of  new  effort  into  the 
fishery.  In  an  open  access  fishery,  the 
participating  vessels  do  not  participate 
constantly.  For  example,  if  there  are  100 
vessels  in  the  fishery,  they  do  not  all 
participate  for  12  months  of  the  year. 
Most  vessels  are  out  of  the  fishery  at 
times  for  repairs,  or  to  participate  in 
other  fisheries.  When  the  limited  entry 
program  went  into  effect,  the  vessels 
that  received  permits  did  not  have  a 
history  of  fishing  constantly  in  the 
fishery.  However,  as  the  limited  entry 
program  has  progressed,  permit  owners 
have  realized  that  it  is  possible  to  use 
a  permit  for  12  months  of  the  year  by 
leasing  the  permit  out  to  other  vessels 
during  times  when  the  original  vessel  is 
not  directly  participating  in  the  Pacific 
Coast  groundfish  fishery.  If  a  permit  is 


shared  between  two  or  more  vessels  in 
a  year,  those  multiple  vessels  will  exert 
more  effort  in  the  fishery  than  if  just  one 
vessel  had  used  the  permit,  with  the 
permit  Ijring  idle  during  that  vessel's 
days  away  from  the  fishery.  Historically, 
individual  vessels  have  not  participated 
in  the  Pacific  groundfish  fishery  every 
day  of  the  year. 

Permits  may  also  be  transferred  at  any 
time-during  a  cumulative  limit  period, 
which  means  that  two  or  more  vessels 
could  use  the  same  permit  during  the  2- 
month  cumulative  limit  period,  with 
each  vessel  fishing  towards  its  own 
cumulative  limit.  Transferring  limited 
entry  permits  between  vessels  or  owners 
to  circumvent  vessel  landing  limits  is 
inconsistent  with  specific  language  of 
the  FMP.  Transfers  of  this  nature  also 
increase  effort  in  the  fishery. 

Council  Action 

At  the  October  1996  Council  meeting, 
the  Council  recommended  constraining 
groimdfish  fleet  effort  expansion  by 
restricting  the  fi«quency  of  limited  entry 
permit  transfers  to  once  every  12 
months,  with  transfers  taking  effect  only 
on  the  first  day  of  a  major  cumulative 
limit  period.  These  periods  will  be 
annoimced  each  year  in  the  Federal 
Register  with  the  annual  specifications 
and  management  measures,  or  with 
routine  management  measures  when  the 
cumulative  limit  periods  are  changed. 
Cumulative  limit  periods  that  govern 
just  a  portion  of  the  groundfish 
fisheries,  such  as  the  fixed  gear  regular 
sablefish  season,  are  not  considered 
"major"  amiulative  limit  periods.  For 
permit  holders  participating  in  the  "B" 
delivery  platoon,  transfer  effectiveness 
dates  would  align  with  "B"  platoon 
cumulative  limit  period  dates,  and  the 
new  recipient  of  the  "B"  platoon  permit 
would  be  required  to  participate  in  "B" 
platoon  deliveries  for  the  remainder  of 
the  calendar  year. 

The  Coimcil  expects  that  this 
proposed  action  would  constrain  effort 
expansion  in  two  ways:  (1)  it  would 
prevent  two  or  more  vessels  from 
sharing  a  limited  entry  permit  during  a 
single  cumulative  limit  period  and 
thereby  landing  more  than  one  limit  on 
that  permit,  and  (2)  it  would  discourage 
increased  fishing  effort  in  the  fishery  by 
preventing  limited  entry  permit  holders 
fit>m  temporarily  transferring  their 
permits  during  times  when  the  vessel  is 
undergoing  repairs,  operating  in  other 
fisheries,  or  otherwise  idle. 

Of  the  permit  leases  made  in  1994  and 
1995, 67  percent  were  shorter  than  6 
months  in  length,  and  89  percent  were 
shorter  than  one  year  in  length.  The 
Coundl's  recommendation  to  limit  the 
fi^uency  of  limited  entry  permit 


transfers  to  one  time  in  any  12  month 
period  would  reduce  most  of  the  current 
leasing  activity  on  limited  entry 
permits.  The  average  Imigth  of  all 
limited  entry  permit  leases,  for  all  gears 
and  for  both  years  was  176  days,  while 
the  median  lease  length  for  those  same 
conditions  was  130  days,  which  means 
that  the  majority  of  permit  leases  have 
shorter  than  average  durations. 
Fixed  gear  permits  are  most 
fiequently  transferred  as  leases.  Most 
fixed  gear  permits  have  longline  gear 
endorsements.  Because  there  are  many 
open  access  vessels  that  fish  with 
longline  gear,  there  are  always  several 
open  access  fishers  who  are  ready  to 
transfer  into  the  limited  entry  fisheries 
as  longliners  leasing  limited  entry 
permits.  This  easy  transfer  of  additional 
effort  from  the  open  access  fishery 
increases  the  number  of  potential 
participants  in  an  already  over- 
capitalized fleet.  Council 
recommendations  to  restrict  the 
frequency  of  limited  entry  permit 
transfer  would  eliminate  the  annual 
influx  of  short-term  fixed  gear 
participants  into  the  large  but  brief, 
limited  entry,  fixed  gear  regular 
sablefish  season. 

Permit  transfer  trends  for  limited 
entry  trawl  vessels  are  more  linked  to 
sales  activity  than  to  lease  transfers. 
Trawl  permits  had  relatively  low  lease 
activity  in  1994  and  1995,  but  a 
significant  number  of  permits  changed 
ownership  more  than  once  in  those 
years.  There  were  105  permits  that 
changed  ownership  more  than  once 
during  the  1994-1995  period,  79  of 
which  changed  ownership  twice  during 
those  years.  The  proposed  Council 
action  to  limit  the  frequency  of  Umited 
entry  permit  transfers  to  once  every  12 
months  would  eliminate  documented 
permit  activity  of  three,  four,  or  five 
ownership  changes  in  a  2-year  period. 

Members  of  the  West  Coast  fishing 
industry  commented  on  the  crafting  of 
this  Council  recommendation,  and  the 
Council's  action  on  this  issue  was 
generally  well  received  by  the  limited 
entry  fleet.  However,  members  of  the  at- 
sea  component  of  the  whiting  fishery 
opposed  the  action,  because 
motherships  would  no  longer  be  able  to 
lease  Pacific  coast  permits  for  use  by 
their  high-povrar.  Alaska-based  catdier 
boats,  which  do  not  participate  in  the 
non-whiting  portion  of  the  groundfish 
fishery.  Representatives  from  this  sector 
of  the  fishery  argued  at  the  Council 
meeting  that  high-power  catcher  boats 
are  necessary  to  fish  farther  offshore  for 
whiting,  where  chances  of  yellowtail 
rockfish  and  salmon  bycatch  are  lower. 
Certain  fishing  corporations  that  own 
Pacific  Coast  groimdfish  limited  entry 
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pennits  have  also  been  In  the  practice 
of  leasing  out  their  catcher  boat  pennits 
during  times  outside  of  the  at-sea 
component  of  the  whiting  fishery,  and 
restrictions  on  leaae  translRars  would 
eliminate  that  permit  leasing  income  for 
those  corporatioiM.  Analysis  of  the  at- 
sea  sector  of  the  groundfish  fleet  has 
shown  that  in  1994  and  1995,  out  of  49 
permits  with  at-sea  deliveries,  13 
permits  had  been  tnnrfnred  for  periods 
less  than  12  months  in  duration.  The 
Council  determined  that  the  benefits  to 
the  fishery  overall  that  could  be  gained 
firom  restricting  tlie  entrance  of  new 
effort  into  the  flthary  as  a  whole 
outweighed  the  concerns  of  the  at-saa 
whiting  sector. 

Hardship  Exemptions 

In  its  October  1996  recommendation, 
the  Council  supported  waiving  the 
restriction  on  transferring  permits  once 
every  12  months  in  cases  of  hardship. 
Hardship  exemptions  could  not  be  used 
to  waive  the  requirement  that  transfers 
take  effiact  only  on  the  first  day  of  a 
cumulative  limit  period.  Hardship 
exemptions  were  defined  for  this  issue 
as  either  death  of  the  permit  holder,  or 
loss  of  the  permitted  vessel.  In  previous 
meetings,  the  Council  and  its  advisory 
bodies  had  also  considered  exemptions 
in  cases  of  serious  illness  of  the  permit 
holder,  but  then  decided  to  defme 
"hardship"  narrowly,  to  limit  the 
discretion  in  using  the  exemption.  This 
narrow  deHnition  covers  the  cases  most 
likely  to  require  a  transfiar.  but  restricts 
the  possibility  of  abuse  of  the  process. 

If  a  limited  entry  permit  holder 
applies  to  transfer  his  or  her  permit 
within  12  months  of  the  last  transfer, 
the  permit  holder  will  be  required  to 
submit  documents  demonstrating  that 
the  transfer  meets  the  exceptions  of 
death  of  the  permit  holder  or  loss  of  the 
vessel.  Loss  of  vessel  is  deflned  in  the 
Pacific  Coast  groundfish  regulations  at 
§660.302.  "Totally  lost  means  the  vessel 
being  replaced  no  longer  exists  in 
specie,  or  is  absolutely  and  irretrievably 
sunk  or  otherwise  beyond  the  possible 
control  of  the  owner,  or  the  costs  of 
repair  (including  recovery)  would 
exceed  the  repaired  value  of  the  vi 
Death  of  a  permit  holder  would  be 
documented  by  a  copy  of  the  death 
ceriificate  of  the  permit  holder. 

If  the  permit  is  owned  by  a 
partnership  or  a  corporation,  a  transfer 
within  12  months  of  the  last  transfer 
would  be  allowed  if  a  person  or  persons 
o%vning  50  percent  or  more  of  the 
ownership  interest  in  the  partnership  or 
corporation  has  died.  NMFS 
underetands  the  Council's 
recommendation  for  allowance  of  a 
hardship  exemption  in  cases  of  death  to 


mean  that  a  transfer  should  be  allowed 
in  cases  where  the  primary  owner  of  the 
permit  has  died.  NMFS  is  also  aware 
that  many  of  the  limited  entry  permits 
are  owned  by  partnerships  or 
corporations,  entities  that  do  not  "die" 
in  the  same  sense  that  a  human  person 
would  die.  However,  the  Pad  Re  Coast 
groundfish  fishery  does  include  several 
permit-owning  partnerships  and 
corporations  whose  only  shareholders 
are  limited  to  one  of  the  following:  an 
individual,  a  husband  and  wife,  or  a 
parent  and  child. 

NMFS  includes  the  provision  that  the 
hardship  exemption  may  be  applied  in 
cases  of  the  death  of  a  person  who 
owned  50  percent  or  greater  interest  in 
the  permit  so  that  individuals  and  small 
businesses  will  not  be  denied  use  of  the 
hardship  exemption  in  cases  where  the 
businesses  have  been  incorporated,  but 
the  primary  owner  of  the  business  has 
died.  In  these  situations,  the  business  is 
more  likely  to  be  significantly  affected 
by  the  death  of  the  owner.  For  a  larger 
corporation  or  partnerahip.  the  death  of 
one  stockholder  or  partner  is  much  less 
likely  to  severely  affect  the  operation  of 
the  business.  NMFS  selected  the  50 
percent  ownership  limit  to  have  a  clear, 
easy  to  implement  standard  that  still 
accommociates  those  most  likely  to  be 
adversely  affected  by  death  of  an  owner. 
NMFS  particularly  seeks  comment  on 
this  provision. 

If  a  request  for  transfer  is  denied,  the 
Fisheries  Management  Division  (FMD), 
NMFS  Northwest  Region,  will  explain 
in  writing  why  the  transfer  request  has 
been  denied.  Further,  if  the  transfer  is 
denied,  the  permit  owner  may  appeal 
that  decision  within  30  days  to  the 
Regional  Administrator,  explaining  the 
basis  for  the  appeal.  The  Regional 
Administrator  will  decide  upon  the 
appeal  within  45  days  in  a  final  agency 
action. 

Sorting  itf  Groundfish  Catch  by  Species 

Under  current  regulations  at 
$660,306.  fishers  landing  groundfish  at 
West  Coast  ports  must  sort,  before  the 
first  weighing  after  offloading,  those 
groundfish  species  or  species  groups  for 
which  there  is  a  trip  limit,  if  the  weight 
of  the  total  delivery  exceeds  1,361  kg 
(3,000  lb)  round  weight.  NMFS 
introduced  this  regulation  in  1990, 
when  a  1.361  kg  (3.000  lb)  landing  was 
thought  to  be  almost  insignificant. 
When  the  Council  decided  to  revisit  this 
issue  in  1995.  however,  the  Council's 
analysis  found  that  landings  of  less  than 
1 .361  kg  (3.000  lb)  may  comprise  a 
significant  portion  of  the  catch, 
especially  among  landings  to  California 
p<»t8.  According  to  the  July  1996  EA/ 
RIR  for  this  issue,  in  the  1993  California 


rockfish  fishery,  96  percent  of  the  hook- 
and-hne  trips  (S3  percent  by  weight) 
and  75  percent  of  the  trawl  trips  (14 
percent  by  weight)  landed  less  than 
1,361  kg  (3.000  lb). 

The  Council  has  a  policy  of 
maintaining  a  year  round  groundfish 
fishery  through  adjustable  2-month 
cumulative  limits.  Capitalization  of  the 
fleet  continues  to  rise,  which  means  that 
individual  vessels  are  more  able  to  catch 
the  available  cimiulative  limits  faster 
than  in  the  past.  To  keep  this 
overcapitalized  fleet  from  exceeding 
harvest  guidelines  on  the  groundfish 
stocks  that  it  manages,  the  Council  has 
had  to  periodically  decrease  the  2- 
month  cumulative  limits.  As  these 
limits  are  decreased,  small  trips  make 
up  a  greater  portion  of  the  overall  catch. 
In  order  to  improve  enforcement  efforts 
and  prevent  loss  of  data  in  a  fishery 
with  shrinking  landings  limits,  the 
Council  has  proposed  requiring  the 
sorting  of  all  species  managed  by  trip 
limits,  size  limits,  quotas,  or  harvest 
guidelines.  This  measure  is  consistent 
with  regulations  that  Washington  and 
Oregon  already  have  in  place:  although 
Washington  does  not  require  sorting  of 
species  with  harvest  guidelines  but  with 
no  trip  limits.  This  regulation 
introduces  a  new  requirement  for 
California  fishers  landing  less  than 
3,000  lb  (1.361  kg)  per  trip,  but  most 
fishers,  already  sort  their  catch  by 
species  prior  to  offloading  as  part  of  the 
marketing  transaction  between  fisher 
and  fish  processor.  California  commonly 
models  its  fisheries  management  regime 
on  Federal  regulations  and  is  likely  to 
change  its  state  regulations  to  match  the 
Federal  sorting  regulations  if  such 
regulations  become  final.  Fishers 
landing  shortbelly  rockfish  or  jack 
mackerel  in  Washington  would  also  be 
affected  by  this  requirement,  but  these 
species  are  underutilized  and  neither 
species  has  been  landed  in  Washington 
in  any  great  quantity  to  date.  Requiring 
the  sorting  of  species  with  harvest 
guidelines  but  with  no  trip  Umits  could 
nave  a  future  impact  if  the  Council 
decides  to  implement  new  harvest 
guidelines  for  species  not  yet  managed 
by  harvest  guidelines  without  also 
implementing  trip  limits  for  those 
species.  This  requirement  would 
facilitate  enforcement  because  agents 
would  not  have  to  examine  unsorted 
catches.  Compliance  could  be  enhanced 
if  fishers  sorted  at  sea  because  fishers 
would  be  more  aware  of  the  harvest 
amount  of  individual  species. 

Retaining  Fish  Tickets  On  Board  the 

Groundfish  trip  limits  are  now 
specified  as  a  cumulative  amount  that 
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may  be  retained  in  any  calendar  month 
or  2-month  (Mriod.  Most  vessels  make 
multiple  trips  during  a  month  or  two- 
month  period,  and  enforcement 
personnel  at  the  dock  would  have 
difficulty  determining  whether  a  vessel 
has  exceeded  its  limits  if  all  the  vessel's 
landings  receipts  were  not  readily 
accessible.  Current  Federal  regulations 
at  §  660.303  require  that  fishers  con:^)ly 
with  state  law  on  retaining  and  filing  alL 
reports  of  groundfish  landings.  Each 
state  has  requirements  for  retaining  fish 
tickets  on  board  vessels  for  enforcement 
purposes;  however,  the  regulations  are 
inconsistent  from  state  to  state  and  there 
are  no  unifying  Federal  regulations  on 
this  sul^ect. 

Fishera  landing  groundfish  in 
Washington  and  (>egon  are  required  to 
keep  their  landings  receipts  on  board  for 
90  days.  In  California,  fish  tickets  must 
be  kept  throughout  the  cumulative  trip 
limit  period  of  the  landings  and  for  15 
days  thereafier.  When  the  Council 
addressed  this  issue  at  its  June  1995 
meeting,  they  recommended  a  change  to 
Federal  regulations  that  would  both 
standardize  the  record  retention 
requirements  coastwide,  and  set 
regulatory  language  that  would 
accommodate  the  different  ciunulative 
limit  periods  of  the  different  sectors  of 
the  fishery.  Consistency  along  the  coast 
under  Federal  regulations  is  needed  to 
ensure  that  enforcement  agents  have 
consistent  access  to  on  board  landings 
records. 

The  Council  forwarded  a 
recommendation  to  NMFS  on  this  issue 
because  they  saw  a  need  to  improve 
enforceabiUty  of  landings  restrictions 
across  the  three  states  with  Federal 
regulatory  language  that  recognizes  a 
flexible  management  system  with 
potentially  changing  cumulative  limit 
period  durations.  This  Proposed  Rule 
would  require  that  all  West  Coast 
groundfish  fishers  retain  landings 
receipts  on  board  their  vessels 
throughout  the  amiulative  trip  limit 
period  of  the  landings  and  for  15  days 
thereafter.  The  proposed  rule  also 
clarifies  that  the  fish  tickets  must  be 
provided  to  an  authorized  officer  upon 
request.  This  is  a  minor  regulatory 
change  that  is  expected  to  eliminate 
confusion  among  fishers  as  to  which 
state's  landings  receipts  should  be  kept 
on  board  for  what  length  of  time. 

Biological  Impacts 

Marine  biological  background  and 
biological  impacts  of  the  groundfish 
fishery  are  analyzed  in  "Status  of  the 
Pacific  Coast  Groundfish  Fishery 
Through  1996  and  Recommended 
Acceptable  Biological  Catches  for  1997: 
Stock  Assessment  and  Fishery 


Evaluation"  (SAFE  Document),  and  in 
the  Environmental  Assessments  for 
these  actions.  These  documents  may  be 
obtained  from  the  Pacific  Fishery 
Management  Council.  (See  ADDRESSES 
above). 

Restricting  the  &«quency  of  limited 
entry  permit  transfers  is  not  expected  to 
have  a  direct  biological  impact  on  the 
West  Coast  groundfish  fishery,  although 
it  may  trigger  positive  secondary- 
impacts  following  the  reduction  of 
fishery  effort.  By  reducing  effort  in  the 
limited  entry  groimdfish  fishery, 
harvesting  pressure  on  the  targeted 
stocks  will  also  decline,  and  annual 
harvest  guidelines  for  the  groundfish 
stocks  will  be  achieved  at  a  slower  rate 
than  under  a  system  of  unrestricted 
permit  transfers. 

Requiring  fishers  to  sort  their 
groundfish  landings  under  3,000  lb 
(1.361  kg)  would  also  have  minor, 
positive  Diological  impacts.  To  the 
extent  that  more  and  better  data  on 
species  composition  become  avaiLable. 
harvest  monitoring  would  be  improved. 
Complete  sorting  information  is  already 
required  under  Washington  and  Oregon 
State  regulations,  so  the  primary  benefit 
would  result  from  improved  data  on 
California  groundfi^  landings  from 
small  vessels.  In  addition,  enforcement 
would  be  facilitated,  allowing  for 
expanded  enforcement  coverage  for  the 
same  amoimt  of  agent  effort  No 
biological  impacts,  positive  or  negative, 
are  expected  to  result  bom 
standardizing  the  required  period  of  fish 
ticket  retention. 

Biological  impacts  from  these  actions 
are  not  significant,  and  where  they 
occur,  will  likely  be  positive.  The 
acceptable  biological  catches  and 
harvest  guidelines  of  West  Coast 
groimdfish  stocks  would  not  be  affected 
by  these  actions. 

Socio-Economic  Impacts 

Permit  holders  would  be  unable  to 
lease  their  permits  for  short  periods  of 
time  under  the  proposed  action,  as  they 
might  wish  to  do  when  pursuing 
another  fishery,  or  when  the  permitted 
vessel  is  under  repair.  Thus,  permit 
holders  will  lose  the  possibility  of  the 
dual  revenues  that  might  be  made  by 
both  leasing  out  their  own  |>ennit  and 
simultaneously  pursuing  a  fishery 
outside  of  the  groundfish  limited  entry 
fishery.  • 

This  proposed  measiue  would  slow 
the  rate  of  permit  transfers,  as  it  would 
reduce  incentives  for  temporary  permit 
transfers.  If  the  benefits  of  temporarily 
transferring  pennits  are  reduced,  the 
value  of  the  permits  will  decrease. 
However,  by  reducing  the  benefits  of 
ten>porary  permit  transfers,  permit 


holders  with  minimal  interest  in  the 
fishery  may  be  more  likely  to  sell  their 
permits.  As  more  permanent  permit 
transfers  are  made,  the  permit  prices 
should  rise  to  compensate  for  tne  initial 
drop  that  may  follow  restrictions  on 
permit  transfer  frequency.  This 
proposed  action  may  also  lead  to  more 
fleet  stability,  as  it  will  discourage  the 
permit  speculators  who  might  lease  out 
pennits  to  several  different  boats 
throughout  the  year.  Similarly,  persons 
who  have  been  temporarily  -transfsiTing 
into  the  fishery  will  have  a  greater 
incentive  to  make  long-term 
conunitments  to  the  fishery  by  bu3ring  a 
permit.  The  benefit  of  this  restriction  is 
that  due  to  the  reduction  of  effort,  the 
value  of  the  groundfish  resource  would 
be  increased  for  permitted  fisheries.  The 
levels  of  trip  limits  should  be  higher 
than  it  would  be  without  this 
restriction. 

Requiring  the  sorting  of  groundfish 
species  with  trip  limits,  size  limits, 
quotas,  or  harvest  guidelines  would  not 
impose  an  additional  burden  on 
Washington  and  Oregon  fishers,  as  those 
two  states  already  have  similar  state 
regulations  in  place  for  landings  sorting. 
Washington  fishers  are  not  required  to 
sort  harvest  guideline  species,  but  the 
only  species  for  which  there  are  harvest 
guidelines  but  no  trip  limits  are 
shortbelly  rockfish  and  jack  mackwel, 
both  of  which  are  underutilized  and 
infi«quently  caught.  The  additicmal 
burden  of  sorting  would  fall  on  fishers 
landing  less  than  3,000  lb  (1.361  kg)  per 
trip  in  California.  However,  many  of  the 
species  landed  in  this  sectcH*  of  the 
fishery  are  already  sorted  during  the 
sales  transaction  between  fisher  and 
processor  into  marketing  categories  that 
are  the  same  as  species  sorting 
categories.  This  requirement  would  not 
affect  the  amoimt  of  fish  that  are 
harvested. 

The  measure  to  standardize  fish  ticket 
retention  requirements  may  lead  to 
some  initial  confusion  amcmg  fishers 
from  the  three  different  states,  but  that 
should  be  resolved  by  the  fact  that  state 
and  Federal  requirements  will  be 
consistent  with  each  other.  The  sorting 
requirement,  and  the  clear  directive  to 
make  fish  tickets  available  to  authorized 
officers  would  fecilitate  enforcement 

Qassification 

The  Assistant  Administrator  for 
Fisheries,  NOAA.  has  initially 
determined  that  this  action  is  consistent 
with  the  FMP  and  the  national 
standards  and  other  provisions  of  the 
Magnuson-Stevens  Act. 

"Tnis  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.O.  12866. 
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The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  CouMel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Most  of  the  permit  holders  and  vessels 
in  the  Pacific  Coast  fleet  are  considered 
small  entities.  NMFS  considers  an 
impact  to  be  "significant"  if  it  results  in 
a  reduction  in  annual  gross  revenues  by 
more  than  5  percent,  an  increase  in 
annual  compliance  costs  of  greater  than 
5  percent,  compliance  costs  at  least  10 
percent  higher  for  small  entities  than  for 
large  entities,  compliance  costs  that 
require  significant  capital  expenditures, 
or  the  likelihood  that  2  percent  of  the 
small  entities  would  be  forced  out  of 
business.  NMFS  considers  a 
"substantial  number"  of  small  entities 
to  be  more  than  20  percent  of  those 
small  entities  affected  by  the  regulation 
engaged  in  the  fishery. 

The  provision  of  the  rule  limiting  the 
frequency  of  limited  entry  permit 
transfers  would  prevent  permit  holders 
from  leasing  their  permits  for  periods 
shorter  than  12  months.  There  may  be 
economic  losses  resulting  from  this 
provision  for  permit  holders  who 
generate  more  income  from  short-term 
permit  leases  than  they  would  from 
hshing  those  permits. 

NMFS  analyzed  the  transfer  actions 
for  each  permit  that  existed  in  1996.  If 
a  permit  was  transferred  in  1996,  1995 
and  1997  records  would  show  whether 
that  transfer  had  occurred  within  12 
months  of  a  previous  or  subsequent 
transfer.  At  the  time  that  the  EA/RIR 
was  written  for  this  action,  only  1994 
and  1995  permit  data  were  available, 
which  made  a  full  analysis  of  1995 
permit  transfers  impossible.  In  1996. 
approximately  539  vessels  were 
licensed  to  participate  in  the  Pacific 
Coast  limited  entry  groundfish  fishery. 
Of  those  539  permits.  75  permits 
(approximately  14  f>ercent  of  permits 
held  in  1996)  were  sold  or  leased  for  a 
duration  of  shorter  than  12  months, 
with  some  of  those  permits  being  sold 
or  leased  more  than  once  in  1996. 
Because  14  percent  is  below  the  20 
percent  "substantial  number"  threshold, 
this  provision  would  not  impact  a 
substantial  number  of  small  entities. 

NMFS  cannot  quantify  the  level  of 
economic  impact  to  the  14  percent  of 
the  fleet  that  would  be  expected  to 
transfer  their  permits  more  often  than 
once  every  twelve  months.  The  fishing 
strategies,  permit  lengths,  gear 
endorsements,  and  reasons  for 
transferring  permits  differ  for  each 
affected  fisher.  Permit  holders  who  lease 


out  their  permits  and  permit  lessees 
may  both  suffer  economic  losses  from 
reduced  opportunities  to  enter  into 
short-term  leases.  If  is  not  known  how 
these  individuals  would  change  their 
fishing  strategies  if  they  cannot  make 
leases  for  shorter  than  twelve  months. 
Permit  holder  strategies  may  include 
increased  personal  participation  in  the 
ot)undfish  fishery,  hiring  skippers  to 
fish  their  groundfish  permits,  year-long 
leases  for  their  permits,  or  sale  of  their 
permits.  Persons  who  have  taken  short- 
term  leases  on  permits  in  the  past  may 
change  their  fishing  strategies  to 
concentrate  on  non-groundfish  species, 
fish  for  groundfish  in  the  open  access 
fishery,  take  year-long  leases  on  limited 
entry  permits,  or  buy  limited  entry 
permits.  Therefore,  the  degree  of 
economic  loss  that  these  two  types  of 
people  would  suffer  will  depend  upon 
individual  ability  to  alter  fishing  and 
business  strategies.  It  is  reasonable  to 
exp>ect  that  some  small  businesses  may 
suffer  significant  economic  losses  if  this 
rule  is  implemented.  However.  NMFS  is 
not  able  to  determine  how  many  small 
businesses  in  the  Pacific  Coast 
groundfish  fleet  would  have  a  reduction 
in  annual  gross  revenues  by  more  than 
5  percent,  for  more  than  20  percent  of 
the  participants;  an  increase  in  total 
costs  of  production  of  more  than  5 
percent  as  a  result  of  an  increase  in 
compliance  costs,  for  20  percent  or  more 
of  the  affected  small  entities; 
compliance  costs  as  a  percent  of  sales 
for  small  entities  that  are  at  least  10 
percent  higher  than  compliance  costs  as 
a  [>ercent  of  sales  for  large  entities,  for 
20  percent  or  more  of  the  affected  small 
entities:  capital  costs  of  compliance  that 
represent  a  significant  portion  of  capital 
available  to  small  entities,  considering 
internal  cash  fiow  and  external 
financing  capabilities;  or  two  percent  of 
the  small  business  entities  affected 
being  forced  to  cease  business 
operations. 

The  provision  to  require  sorting  of 
groundfish  species  with  trip  limits,  size 
limits,  quotas,  or  harvest  guidelines  is 
expected  to  have  a  minimal  impact,  if 
any.  on  small  entities.  Oregon  and 
Washington  already  have  species  sorting 
requirements  similar  to  those  proposed 
by  this  rule;  although  Washington  does 
not  require  the  sorting  of  species  with 
harvest  guidelines  but  with  no  trip 
limits.  The  only  species  for  which  there 
are  harvest  guidelines  but  no  trip  limits 
are  shortbelly  rockfish  and  jack 
mackerel,  both  of  which  are 
underutilized  and  infrequently  caught. 
California  has  similar  species  sorting 
requirements  for  groundfish  landings 
greater  than  3.000  pounds.  Thus,  only 


persons  making  landings  of  less  than 
3,000  pounds  of  groundfish  in 
California  will  be  afiected  by  this  rule. 
Because  many  of  these  persons  already 
sort  their  catch  by  species  during  the 
■ale  of  the  fish  to  processors,  this  sorting 
requirement  is  expected  to  impose  very 
little  economic  or  other  burdens  on 
small  entities.  Furthermore,  the  time 
and  effort  that  would  be  necessary  to 
comply  with  this  proposed  sorting 
requirement  would  be  minimal  and 
would  not  be  expected  to  result  in  a 
reduction  in  annual  gross  revenues  by 
more  than  5  percent,  an  increase  in 
annual  compliance  costs  of  greater  than 
5  percent,  compliance  costs  at  least  10 
percent  higher  for  small  entities  than  for 
large  entities,  compliance  costs  that 
require  significant  capital  expenditures, 
or  the  likelihood  that  2  percent  of  the 
small  entities  would  be  forced  out  of 
business. 

The  provision  to  require  retention  of 
landings  receipts  on  board  the  vessel 
that  has  made  the  landing  is  expected  to 
have  no  economic  impact  on  small 
entities.  All  three  Pacific  Coast  states 
already  require  the  retention  of  landings 
receipts  on  board  the  vessel  that  has 
made  the  landing.  Because  Federal 
requirements  for  landings  receipt 
retention  would  standardize  the 
requirements  across  the  three  states, 
these  requirements  are  expected  to 
eliminate  the  regulatory  burden  of 
following  different  rules  when  landing 
in  different  states. 

This  rule,  if  adopted,  would  not 
change  the  amount  of  fish  caught  or 
retained  by  limited  entry  permit  holders 
or  the  number  of  vessels  licensed  in  the 
limited  entry  fleet.  None  of  the 
requirements  of  this  proposed  rule 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

NMFS  issuea  Biological  Opinions 
under  the  ESA  on  August  10,  1990. 
November  26,  1991,  August  28,  1992, 
September  27,  1993,  and  May  14. 1996 
pertaining  to  the  impacts  of  the 
groundfish  fishery  on  Snake  River 
spring/summer  chinook.  Snake  River 
fall  chinook.  and  Sacramento  River 
winter  chinook.  The  opinions 
concluded  that  implementation  of  the 
FMP  for  the  Pacific  Coast  Groundfish 
Fishery  is  not  expected  to  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  species  under  the 
jurisdiction  of  NMFS.  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  This  proposed  rule  is 
within  the  scope  of  these  consultations. 
Because  the  impacts  of  this  action  tall 
within  the  scope  of  the  impacts 
considered  in  these  Biological  Opinions, 
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NMFS  has  determined  that  additional 
consultations  are  not  required  for  this 
action.  In  addition,  coho  salmon  south 
of  Cape  Blanco.  OR,  recently  have  been 
listed  as  threatened  (northern  CA/ 
southern  OR)  and  endangered  (central 
CA)  under  the  ESA.  This  action  will  not 
affect  coho  salmon. 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa.  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands, 
Re]}orting  and  recordkeeping 
requirements. 

Dated:  December  19, 1997. 
RoUaad  A.  Scfamittoi, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Services. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  660  is  proposed  to  be 
amended  as  follows: 

PART  680 —FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIFIC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  etseq. 

2.  In  §  660.303,  paragraph  (c)  is  added 
to  read  as  follows: 

1060.303    Reporting  and  recordkaaptoiiy, 

•  •        •        •        • 

(c)  Any  person  landing  groundfish 
must  retain  on  board  the  vessel  from 
which  groundfish  is  landed,  and 
provide  to  an  authorized  officer  upon 
request,  copies  of  any  and  all  reports  of 
groundfish  landings,  containing  all  data, 
and  in  the  exact  manner,  required  by  the 
applicable  state  law  throughout  the 
cumulative  limit  period  during  which  a 
landing  occurred  and  for  15  days 
thereafter. 

3.  In  §  660.306,  paragraph  (h)  is 
revised  and  paragraph  (x)  is  added  to 
read  as  follows: 

1660.306    Prohibitiona. 

•  •        •        •        • 

(h)  Fail  to  sort,  prior  to  the  first 
weighing  after  offloading,  those 


groimdfish  species  or  species  groups  for 
which  there  is  a  trip  limit,  size  limit, 
quota,  or  harvest  guideline,  if  the  vessel 
fished  or  landed  in  an  area  during  a 
time  when  such  trip  limit,  size  limit, 
harvest  guideline  or  quota  applied. 

(x)  Fail  to  retain  on  board  a  vessel 
from  which  groundfish  is  landed,  and 
provide  to  an  authorized  officer  upon 
request,  copies  of  any  and  all  reports  of 
groundfish  landings,  or  receipts 
containing  all  data,  and  made  in  the 
exact  manner  required  by  the  applicable 
state  law  throughout  the  cumulative 
limit  period  during  which  such  landings 
occurred  and  for  15  days  thereafter. 

4.  In  §  660.333.  paragraphs  (c)(1)  and 
(c)(2)  are  revised;  paragraphs  (c)(3)  and 
(c)(4)  are  redesignated  as  (c)(4)  and 
(c)(5)  and  a  new  (c)(3)  is  added; 
paragraph  (d)  introductory  text  is 
revised;  paragraphs  (0(2)  and  (f)(3)  are 
redesignated  as  (f)(3)  and  (f)(4)  and  a 
new  (0(2)  is  added  to  read  as  follows: 

1680.333    UmHad  entry  ftahery-genaraL 

(c)  *  •  • 

(1)  Upon  transfer  of  a  limited  entry 
permit,  the  FMD  will  reissue  the  pwrmit 
in  the  name  of  the  new  permit  holder, 
with  such  gear  endorsements,  and,  if 
applicable,  species  endorsements  as  are 
eligible  for  transfOT  with  the  permit. 
Permit  transfers  will  take  effect  on  the 
first  day  of  the  next  major  limited  entry 
cimiulative  limit  period  following  the 
date  of  the  transfer.  Transfers  of  permits 
designated  as  participating  in  the  "B" 
platoon  will  become  effisctive  on  the 
first  day  of  the  next  "B"  platoon  major 
limited  entry  cumulative  limit  period 
following  the  date  of  the  transfer.  No 
transfer  is  effective  until  the  limited 
entry  permit  has  been  reissued  and  is  in 
the  possession  of  the  new  permit  holder. 

(2)  A  limited  entry  permit  may  not  be 
used  with  a  vessel  imless  it  is  registered 
for  use  with  that  vessel.  Limited  entry 
permits  will  normally  be  registered  for 
use  with  a  particular  vessel  at  the  time 
the  permit  is  issued,  renewed, 
transferred,  or  replaced.  A  permit  not 


registered  for  use  with  a  particular 
vessel  may  not  be  used.  U  the  permit 
will  be  used  with  a  vessel  other  than  the 
one  registered  on  the  permit,  a 
registration  for  use  with  the  new  vessel 
must  be  obtained  from  the  FMD  and 
placed  aboard  tha.vessel  before  it  is 
used  under  the  permit.  Registration  of  a 
permit  to  be  used  with  a  new  vessel  will 
take  effect  on  the  first  day  of  the  next 
major  limited  entry  cumulative  limit 
period  following  the  date  of  the  transfer. 

(3)  The  major  limited  entry 
cumulative  limit  periods  will  be 
announced  in  the  Federal  Register  each 
year  with  the  annual  sptecifications  and 
management  measures,  or  with  routine 
management  measures  when  the 
cumulative  limit  periods  are  changed. 

•  *        •        •        • 

(d)  Evidence  and  burden  of  proof.  A 
vessel  owner  (or  person  holding  limited 
entry  rights  imder  the  express  terms  of 
a  written  contract)  applying  for 
issuance,  renewal,  replacement, 
transfer,  or  registration  of  a  limited 
entry  permit  has  the  burden  to  submit 
evidence  to  prove  that  qualification 
requirements  are  met.  A  permit  holder 
applying  to  register  a  limited  entry 
permit  has  the  burden  to  submit 
evidence  to  prove  that  registration 
requirements  are  met.  The  following 
evidentiary  standards  apply: 

•  •        •        •        • 

(0  •  •  * 

(1) 

(2)  Limited  entry  permits  may  not  be 
transferred  to  a  different  holder  or 
registered  for  use  with  a  difiierent  vessel 
more  than  once  every  12  months,  except 
in  cases  of  death  of  the  permit  holder  or 
if  the  permitted  vessel  is  totally  lost,  as 
defined  at  §  660.302,  The  exception  for 
death  of  a  permit  holder  applies  for  a 
permit  held  by  a  partnership  or  a 
corporation  if  the  person  or  persons 
holding  at  least  50  percent  of  the 
ownership  interest  in  the  entity  dies. 

•  •        •        •        * 

(PR  Doc.  97-33641  Filed  12-24-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

For«st  S«rvlc« 

Sawtooth  Ridg*  Trail  and  hnpfovamant 
Projact,  Okanogan  and  Wanatchaa 
Nattonai  Foraat,  Okanogan  County,  WA 

AODICV:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


The  USDA.  Forest  Servica 
will  prepare  an  environmental  impact 
statement  (EIS)  for  the  Sawtooth  Ridge 
Trail  and  Improvement  Project.  The 
propoaad  action  is  to  develop  new  trails, 
imprava  existing  trails,  and  improve 
campgrounds  and  other  ar«as  to  provide 
a  divers*  network  of  trails  for  motorized 
and  non-motorized  trail  use  and  protect 
resources  in  tha  Sawtooth  non- 
wildemass  backcountry 

The  EIS  will  develop  and  evaluate  a 
range  of  alternatives  for  providing 
motorized  and  non-motorized  trails  and 
aocaaa  within  the  analysis  area.  The 
ahamatives  will  include  the  no-action 
altamative.  involving  no  change  in 
current  management,  and  no 
construction  of  new  trails  or 
improvement  of  existing  trails,  and 
additional  alternatives  in  response  to 
issues  identified  during  the  scoping 
process. 

To  date,  a  number  of  issues  have  been 
identified.  The  major  issues  focus  on  the 
following:  on  congestion  at  Horsehead 
Pass  from  Eagle  Lake  to  Boiling  Lake; 
conflicts  between  specific  user  groups: 
intrusion  of  recreationists  into  remote 
wildlife  habitat  within  the  late 
successional  reserve  (LSR);  damage  to 
riparian  areas,  stream  banks,  wet 
meadows,  and  other  sensitive  areas:  lack 
of  links  between  trailheads  for 
motorcycles:  and  lack  of  trailhead  and 
campground  facilities  to  meet  user 


needs. 

This  EIS  will  be  consistent  with  and 
tier  to  the  Okanogan  and  Wenatchee 
National  Forest  Land  and  Resource 


Management  Plans  (Forest  Plan)  and  the 
Record  of  Decision  for  Amendments  to 
Forest  Service  and  Bureau  of  Land 
Management  Planning  Documents 
Within  the  Range  of  the  Northern 
Spotted  Owl  (Northwest  Forest  Plan). 

The  agency  invites  written  comments 
on  this  project.  In  addition,  the  agency 
gives  notice  of  this  analysis  so  that 
interested  and  affected  people  are  aware 
of  how  they  may  (Participate  and 
contribute  to  the  decision  making 
process. 

DATE:  Comment  concerning  this 
proposal  must  be  received  by  January 
30.  1998. 

AOOMtt:  Submit  written  comments  and 
suggestions  to  Margi  Gromek.  Writer/ 
Editor,  Chelan  Rar«er  District.  428  West 
Woodin  Avenue,  O^elan,  Washington 
98816. 

FOn  FURTHER  INFORMATKM  CONTACT: 
Direct  questions  concerning  proposed 
action  and  environmental  analysis  to 
Jim  Archambeauit.  Project  Coordinator, 
Methow  Valley  Ranker  District.  P.O.  Box 
188.  Twisp.  Washington  98856,  phone 
509-997-9738.  or  Margi  Gromek, 
Writer/Editor.  Chelan  Ranger  District, 
428  West  Woodin  Avenue.  Chelan, 
Washington  98816,  phone  509-682- 
2576. 

SURPLBMENTARY  INFORMATION:  The 
purpose  of  this  project  is  to  provide 
trails  and  facilities  for  diverse  motorized 
and  non-motorized  use  in  a  mostly  sub- 
alpine,  semi-primitive  recreation  setting 
in  the  77,000  acre  Sawtooth  non- 
wildemess  backcountry.  The  need  for 
the  project  is  shown  by:  increasing  use 
by  all  user  groups  in  the  area;  conflicts 
between  motorized  and  non-motorized 
users;  commitments  made  in  the  Forest 
Plan  to  provide  motorized,  sub-alpine, 
semi-primitive  recreation  in  the  area: 
and  concerns  about  soil  and  aquatic 
resources,  particularly  in  LSRs  and 
riparian  areas. 

The  proposed  action  includes  the 
following  activities: 
— Reduce  congestion  on  Horsehead  Pass 

from  Eagle  Lake  to  Boiling  Lake  by 

widening  the  trail  and/or  constructing 

turnouts. 
— Construct  a  non-motorized  user  trail 

from  the  end  of  the  Summer  Blossom 

trail  to  the  Lake  Chelan-Sawtooth 

Widemess  boundary  near  Boiling 

Lake. 
— Construct  a  motorized  trail  crossing 

Sawtooth  Ridge  near  Bryan  Butte  from 


Foggy  Dew  drainage  to  the  Summer 
Blossom/South  Navarre  area. 

— Provide  legal  access  from  Crater  Creek 
and  Foggy  Dew  trailhead  to  Foggy 
Dew  Campground  and  from  Safety 
Harbor  to  &>uth  Navarre  trailhead  on 
or  adjacent  to  existing  Forest  Service 
roads. 

— Improve  Crater  Creek  trailhead  and 
Foggy  Dew  Trailhead  and 
campground  to  meet  the  needs  of  trail 
users,  including  adding  group  sites 
and  possible  closure  on  some  sites  not 
meeting  the  Northwest  Forest  Plan's 
aquatic  conservation  strategy. 

— Restrict  travel  to  designated  trails  to 
protect  interior  and  remote  habitats  in 
LSRs,  and  Safety  Harbor  and  Falls 
Creek  areas:  and 

— Re-route  trails,  use  educational  signs 
and/or  close  trails  in  riparian  areas 
and  around  lakes. 

This  EIS  will  be  consistent  with  and 
tier  to  the  amended  Forest  Plans  which 
provide  forest-wide  and  management 
area  specific  standards  and  guidelines 
and  desired  future  conditions  for  the 
various  lands  on  the  Okanogan  and 
Wenatchee  National  Forests. 

The  Okanogan  Forest  Plan  primarily 
allocates  the  analysis  area  to 
Management  Area  4M,  which 
emphasizes  year  round  semiprimitive 
motorized  recreation  opportunities  in  a 
generally  unroaded  setting.  The 
remaining  part  of  the  project  area  on  tha 
Okanogan  National  Forest  side  is 
allocated  to  Management  Area  5,  which 
provides  recreation  and  scenic  viewing 
opportunities  in  a  roaded  natural 
setting;  Management  Area  25,  which 
emphasizes  intensive  timber  and  range 
management;  Management  Area  14, 
which  emphasizes  wildlife  habitat 
diveraity,  including  deer  winter  range, 
while  producing  merchantable  wood 
fiber;  Management  Area  26  which 
emphasizes  deer  winter  range:  and 
Management  Area  26  which  emphasize 
deer  winter  range:  and  Management 
Area  17,  which  emphasizes  developed 
recreation  opportunities  in  a  roaded, 
extensively  modified  setting. 

The  Wenatchee  Forest  Plan  allocates 
its  portions  of  the  analysis  area  to  RM- 
1,  ST-2.  Re-2a,  and  GF: 

— RM-1  emphasizes  intensive  range 
management; 

— ST-2  provides  for  near  natural 
appearing  foreground  and  middle 
ground  along  scenic  travel  corridore; 
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— RE-2a  emphasizes  disposed, 
unroaded  recreation  in  a  semi- 
primitive  setting  having  existing  or 
potential  trails  for  motorbikes,  hikers 
and  horseback  riders; 
— GF  emphasizes  long-term  growth  and 
production  of  commercially  valuable 
wood  products  at  a  high  level  of 
investment  in  silvicultural  practices. 
The  Northwest  Forest  Plan  primarily 
allocates  the  area  to  late  successional 
reserve,  which  is  managed  to  protect 
and  enhance  conditions  of  late- 
successional  and  old-growth  forest 
ecosystems.  Other  lands  in  the  project 
area  are  allocated  to  matrix  and 
administratively  withdrawn  in  the 
Northwest  Forest  Plan.  Matrix  is 
designed  to  provide  connectivity 
between  the  LSRs,  and  habitat  for 
species  needing  both  late  successions 
and  younger  forests.  Administratively 
withdrawn  areas  are  areas  identified  in 
the  current  Forest  Plans  where 
management  emphasis  precludes 
scheduled  timber  harvest.  All 
allocations  in  the  Northwest  Forest  Plan 
are  overlayed  with  Riparian  Reserve 
direction  designed  to  maintain  and 
restore  riparian  structures  and 
functions,  benefit  riparian  dependent 
and  other  species,  enhance  habitat 
conservation  for  species  dependent  on 
transition  zohes  between  upland  and 
riparian  areas,  improve  travel  and 
dispersal  corridors  for  many  terrestrial 
animals  and  plants,  and  provide  for 
greater  watershed  connectivity. 

Most  of  the  lands  affected  lie  within 
the  Sawtooth  Roadless  Area, 
inventoried  in  Appendix  C  of  the 
Okanogan  Land  and  Resource 
Management  Plan,  final  EIS. 

The  analysis  will  develop  a  range  of 
alternatives  to  address  the  significant 
issues,  from  the  no-action  alternative 
which  would  not  construct  or  improve 
any  facilities  and  would  not  change 
current  management  of  the  trail 
netwerk,  to  alternatives  that  address  the 
significant  issues  to  varying  degrees. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Forest  Service  is  seeking 
information,  comments  and  assistance 
from  Federal,  State,  Indian  Tribes,  local 
agencies,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  project.  This 
input  will  be  used  in  preparation  of  the 
draft  EIS.  The  scoping  process  began  in 
April,  1996,  and  resulted  in  significant 
issues  being  raised  that  could  relate  to 
significant  impacts  to  the  environraent. 
The  scoping  process  includes: 

1.  Identifying  potential  issues; 

2.  Identifying  significant  issues  to  be 
analyzed  in  depth; 


3.  Identifying  issues  which  have  been 
covered  by  a  relevant  previous 
environmental  analysis; 

4.  Exploring  additional  alternatives 
based  on  themes  which  will  be  derived 
from  issues  recognized  during  scomng 
activities; 

5.  Identifying  potential  environmental 
effects  (i.e.,  direct,  indirect  and 
cumulative  effiects,  and  connected 
actions); 

6.  Determining  potential  cooperating 
agencies  and  task  assignments; 

7.  Notifying  interested  members  of  the 
public  of  opportunities  to  participate  in 
the  process.  Public  involvement 
includes  keeping  the  public  informed 
through  the  media  and/or  written 
material. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  9EPA)  and  to  be  available  for 
public  review  by  July,  1998.  Your 
comments  and  suggestions  are 
encouraged  and  should  be  in  writing. 
The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
publishes  the  notice  of  avaiiabilify  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Hodel,  803 
f.  2d  1016. 1022  (9th  Qr,  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  cranments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  pn^Kised  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chaptOTS  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  m^ts 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 


may  wish  to  refer  to  the, Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Enviromnental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

The  final  EIS  is  scheduled  to  be 
completed  by  January.  1999.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal.  Sam 
Gehr.  Forest  Supervisor  for  the 
Okanogan  National  Forest,  and  Sonny 
O'Neal.  Forest  Supervisor  for  the 
Wenatchee  National  Forest  are  the 
responsible  ofiicials.  The  responsible 
officials  will  document  the  decision  and 
rationale  for  the  Sawtooth  Ridge  Trail 
and  Improvement  Project  decision  in 
the  Record  of  Decision,  which  will  be 
subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  Part  215). 

Dated:  December  16. 1997. 
Allen  N.  Garr, 

Acting  Forest  Supervisor,  Okanogan  National 
Forest. 

Dated:  December  18, 1997. 
PaulHart. 

Acting  Forest  Supervisor,  Wenatchee 
National  Forest 

(PR  Doc.  97-33664  Filed  12-24-97;  8:45  am) 
MUMQ  CODE  M1»-11-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Businass-Cooperatlve  Sarvica 

Maximum  Dollar  Amount  on  Loan  and 
Grant  Awards  Under  tha  Rural 
Ecorwmic  Davatopment  Loan  and 
Grant  Program  for  Fiscal  Year  (FY) 
1998 

AQBiiCy:  Rural  Business-Cooperative 
Service,  USDA. 
ACTKM:  Notice. 


':  The  Rural  Business- 
Cooperative  Service  (RBS)  hereby 
announces  the  maximimi  dollar  amount 
on  loan  and  grant  awards  under  the 
Rural  Economic  Development  Loan  and 
Grant  i»t)gram  for  FY  1998.  The 
maximum  dollar  award  on  zero-interest 
loans  for  FY  1998  is  $750,000.  The 
maximum  dollar  award  on  ^vnts  for  FY 
1998  is  $330,000.  The  maximum  loan 
and  grant  awards  stated  in  this  notice 
are  effective  for  loans  and  grants  made 
during  the  fiscal  year  beginning  October 
1. 1997,  and  aiding  Septembo-  30, 1998. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Patricia  Wing.  Loan  Specialist,  Rural 
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Business-Cooperative  Service.  USDA. 
STOP  1521.  Room  5412.  1400 
Independence  Avenue.  SW. 
Washington.  DC  20250.  Telephone: 
(202)  720-9558.  FAX:  202-720-6561.  E- 
mail:  PWingOrus.uad«.gov. 
SUPPt.EIIENTARV  MFOMIATION:  The 
maximuni  loan  and  grant  awards  are 
calculated  as  3.0  percent  of  the 

[>roiected  program  level  for  zero-interest 
oans  and  grants  during  the  fiscal  year. 
The  proiected  program  level  for  zero- 
interest  loans  during  FY  1998  is 
$25,000,000.  and  the  projected  program 
level  for  grants  is  $11,000,000.  Applying 
the  specified  3.0  percent  to  these 

f>rogram  levels  results  in  the  maximum 
oan  award  of  $750,000  and  the 
maximum  grant  award  of  $330,000. 

Dated:  December  19. 1997. 
Dayton ).  WaUdas. 

AdminiMtrator,  Rural  Busiiwss-Cooperative 
Service. 
IFR  Doc.  97-33696  Filed  12-24-97;  8.45  ami 

■UMQ  COM  M1«-XV-U 


DEPARTMENT  OF  COMMERCE 

Bureau  d  Export  Administration 

Sensors  snd  Instrumentation 
Technical  Advlaory  Committee:  Notice 
of  Open  MeetinQ 

A  meeting  of  the  Sensore  and 
Instrumentation  Technical  Advisory 
Committee  will  be  held  January  13. 
1998,  9:00  a.m..  in  the  Herbert  C. 
Hoover  Building.  Room  1617M-2.  14th 
Street  k  Pennsylvania  Avenue,  N.W.. 
Washington,  D.C.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
applicable  to  sensors  and 
instrumentation  equipment  and 
technology. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  PrMantation  of  papers  or  conunents  by  the 
public 

3.  Update  on  the  status  of  the  National 
Defense  Authorization  Act  implemantation 
regulation. 

4.  Update  on  the  sUtus  of  the  Wa 
Amngement  implementation  i 

The  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  that  time 
permits,  membera  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  befora  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  membera. 
the  Committee  suggests  that  presenten 


forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter.  OAS/EA/BXA — 
MS:3886C.  U.S.  Department  of 
Commerce.  14th  St.  ft  Pennsylvania 
Ave.,  N.W..  Washington,  D.C.  20230. 

For  further  information  or  copies  of 
the  minutes,  contact  Lee  Ann  Carpenter 
on  (202) 482-2583. 

Dated:  Decembor  22, 1997. 


Director.  Technictil  Advisory  Committee  Unit. 
(FR  Doc.  97-33685  Filed  12-24-97:  8:4S  am] 
asio-or-ai 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standarda  and 
Technology 

Manufacturing  Extanalon  Partnership 
National  Advtoory  Board 

AOeiCY:  National  Institute  of  Standards 
and  Technology.  Department  of 
Commerce. 

ACTKM:  Notice  of  Open  Meeting. 


;  Purauailt  to  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  app. 
2.  notice  is  hereby  given  that  the 
Manufacturing  Extension  Partnership 
(MEP)  National  Advisory  Board. 
National  Institute  of  Standards  and 
Technology  (NIST),  will  meet  to  hold  a 
meeting  on  Wednesday.  January  21. 
1998.  The  Manufacturing  Extension 
Partnership  National  Advisory  Board  is 
compoeed  of  9  membera  appointed  by 
the  Director  of  NIST  who  were  selected 
for  their  expertise  in  the  area  of 
industrial  extension  and  their  work  on 
behalf  of  smaller  manuCacturera.  The 
Board  was  set  up  under  the  direction  of 
the  Dtrsdor  of  the  National  Institute  of 
Standards  and  Technology  to  fill  a  need 
for  outside  input  and  advice  for  MEP.  a 
unique  program  consisting  of  centera  in 
all  50  states  and  Puerto  Rico  which  are 
created  by  a  state,  federal  and  local 
partnership.  The  Board  worlu  closely 
with  the  Manufacturing  Extension 
Partnership  to  provide  input  and  advice 
on  MEP's  programs,  plans  and  policies. 
The  purpose  of  this  meeting  is  to  delve 
into  areas  the  Board  selected  at  the 
previous  meeting.  On  January  21. 1998, 
the  agenda  for  the  meeting  of  the  Board 
will  include  an  ethics  briefing  by  the 
Department  of  Commwce's  Ethics 
Division,  an  overview  of  MEP's  national 
marketing  efforts  to  assist  the  centera  in 
reaching  their  clients,  studying  the 
impacts  of  services  provided  by  the 
centera  and  an  overview  of  a  national 
initiative-supply  chain  integration. 


OATn:  The  meeting  will  convene  on 
January  21,  1998  at  9:00  am  and  will 
adjoum  at  3:00  pm. 

AOOftCSSCS:  The  meeting  will  be  held  in 
Building  101,  Employee  Lounge  (seating 
capacity  60.  includes  15  participants),  at 
NIST,  Gaithersburg,  Maryland. 
SUPPUEMENTARY  WTOMNATION:  MEP 
services  to  smaller  manufacturen 
address  the  needs  of  the  national  market 
as  well  as  the  unique  needs  of  each 
company.  Since  MEP  is  committed  to 
providing  this  type  of  individualized 
service  through  its  centera,  the  program 
requires  the  perapective  of  locally-based 
experts  to  be  incorporated  into  its 
national  plans.  The  MEP  National 
Advisory  Board  was  set  up  at  the 
direction  of  the  Director  of  the  National 
Institute  of  Standards  and  Technology 
to  maintain  MEP's  focus  on  local  and 
market  based  needs.  The  MEP  National 
Advisory  Board  was  approved  on 
October  24, 1996,  in  accordance  with 
the  Federal  Advisory  Committee  Act.  5 
U.S.C.  app.2..  to  provide  advice  on  MEP 
programs,  plans,  and  policies:  assess 
sotmdness  of  MEP  plans  and  strategies; 
ssssss  current  performance  against  MEP 
program  plans,  and  function  in  an 
advisory  capacity.  The  Board  will  meet 
three  times  a  year  and  reports  to  the 
Director  of  NIST.  This  will  be  Uie  first 
meeting  of  the  membera  in  1998. 
RM  FUftTHER  MFOfMATION  CONTACT: 
Linda  Aderto.  Assistant  to  the  Director 
for  Policy,  Manufacturing  Extension 
Partnership,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899,  Telephone 
number  (301)  975-5033. 

Dated:  December  22. 1997. 
MlduMl  R.  ReUm. 
Deputy  Chief  Counsel  for  NIST. 
[FR  Doc  97-33762  Filed  12-24-97: 8:45  am] 
I  COOS  aiie-t»4i 


DEPARTMENT  OF  COMMERCE 


National  Oceanic 
AdmMatration 

(U>.  OMOt/E] 


and  Atmoaphafic 


Small  Takaa  of  Marine  Mammala 
Incidantal  to  Spaclflad  AcUwIUaa, 
Space  Launch  Vahldaa  at  Vandanbarg 
Ak  Force  Baaa.CA 


AQCNCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  issuance  of  incidental 

harassment  authorizations. 


r:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
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hereby  given  that  Incidental  Harassment 
Authorizations  to  take  small  numbera  of 
seals  and  sea  lions  by  harassment 
incidental  to  launches  of  Delta  11,  Titan 
n.  Titan  IV,  and  Taurus  launch  vehicles 
at  Vandenberg  Air  Force  Base,  CA 
(Vandenberg)  have  been  issued  to  the 
U.S.  Air  Force. 

DATES:  Effective  December  19, 1997. 
AOORE88E8:  The  application  and 
authorizations  are  available  for  review 
in  the  following  offices:  Marine 
Mammal  Division.  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway,  Silver  Spring.  MD  20910  and 
Uie  Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.  Long  Beach.  CA  90802.  A 
copy  of  the  application,  previous 
documentation  and  Federal  Register 
notices  on  this  action  may  be  obtained 
by  writing  to  this  address  or  by 
telephoning  the  contact  listed  below. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Kenneth  HoUingshead.  Office  of 
Protected  Resources  at  301-713-2055. 
or  Irma  Lagomaraino,  Southwest 
Regional  Office  at  562-980-4016. 
SUPPI^tfNTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  sea.)  directs  the  Secretary 
of  Commerce  to  allow,  upon  request,  the 
incidental,  but  not  intentional,  taking  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s);  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses; 
and  the  permissible  methods  of  taking 
and  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 
as  "  *  *  "an  impact  resulting  fiom  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
aiuiual  rates  of  recruitment  or  survival." 
Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  U.S.  citizens  can  apply  for  an 
authorization  to  incidentally  take  small 
numbera  of  marine  mammals  by 
harassment  for  a  period  Of  up  to  one 
year.  The  MMPA  defines  "harassment" 
as: 

...any  act  of  pursuit,  torment,  or  annoyance 
which  (a)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild:  or  (b)  has  the  potential  to  disturb  a 


marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to. 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

Subsection  101(a)(5)P)  establishes  a 
45-day  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  public 
notice  and  comment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  small  numbera 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period.  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

On  October  7, 1997,  NMFS  received 
an  application  from  the  U.S.  Air  Force. 
Vandenberg,  requesting  continuation  of 
authorizations  for  the  harassment  of 
small  numbera  of  seals  and  sea  lions 
incidental  to  launches  of  Delta  n.  Titan 
n.  Titan  IV,  and  Taurus  launch  vehicles 
at  Vandenberg.  This  application 
incorporated  by  reference  the 
information  contained  in  applications 

f>rovided  last  year  for  these  rocket 
aunches.  These  applications  (Titan  II 
and  IV-January  24, 1996,  Delta  Il-July 
17, 1996,  Taurus-August  14. 1996)  are 
available  upon  request  (see  ADDRESSES). 

CiHiunents  and  Responses 

A  notice  of  receipt  of  the  application 
and  the  proposed  authorization  was 
published  on  November  14, 1997  (62  FR 
61092)  and  a  30-day  public  comment 
period  was  provided  on  the  application 
and  proposed  authorization.  No 
comments  were  received  during  tfie 
comment  period. 

Discussion 

In  addition  to  this  action,  NMFS  has 
received  a  petition  for  regulations  and 
an  application  for  a  small  take 
authorization  under  section  101(a)(5)(A) 
of  the  MMPA.  If  implemented,  this 
rulemaking  will  replace  these  1-year 
authorizations,  along  with  emother 
issued  previously  for  Lockheed  launch 
vehicles  (62  FR  40335,  July  28,  1997) 
with  a  5-year  regulatory  program, 
governing  incidental  takes  of  marine 
mammals  by  launches  of  all  rocket  and 
missile  types  from  Vandenberg.  A  notice 
of  this  petition  was  published  on 
November  14,  1997  (62  FR  61077). 

Description  of  Marine  Mammals  and 
Potential  Effects  of  Launches  tm  Marine 
Mammals 

The  marine  mammal  species 
anticipated  to  be  incidentally  harassed 
by  launches  fiom  Vandenberg  are  harbor 
seals  [Phoca  vitulina),  California  sea 
lions  [Zalophus  calif omianus),  northern 
elephant  seals  (Mirounga  angusUrostris), 


northern  fiir  seals  (Callorhinus  ursinus) 
and  possibly  Guadalupe  fur  seals 
(Arctocephalus  townsendi)  in  the 
vicinity  of  Vandenberg  and  on  the 
Northern  Channel  IsUmds  (NQ).  In 
conjunction  with  publication  of  the 
previous  application  notices  for  latmch 
activities,  a  description  of  the  Southern 
California  Bight  population  of  seals  and 
sea  hons  and  the  potential  impacts  from 
rocket  launches  on  these  species  and 
stocks  was  provided  on  August  18,  1995 
(60  FR  43120).  and  August  29.  1996  (61 
FR  45404).  for  Delta  II  authorizations, 
September  25, 1996  (61  FR  50276),  for 
Taurus  rocket  authorization,  and  March 
15, 1996  (61  FR  10727).  for  Titan  II  and 
IV  authorizations.  Interested  reviewera 
are  encouraged  to  refer  to  those 
documents  for  the  appropriate 
discussion.  These  documents  are 
available  from  NMFS  (see  ADDRESSES). 

As  a  result  of  the  noise  associated 
with  launches  and  the  sonic  boom 
resulting  fiom  some  laimch  vehicles  at 
certain  trajectories,  there  is  a  potential 
to  cause  a  startie  response  to  those  seals 
and  sea  lions  that  haul  out  on  the 
coasUine  of  Vandenbei^  and  on  the  NQ. 
The  effect  on  the  above  listed  seals  and 
sea  lions  would  be  anticipated  to  result 
in  a  negligible  short-term  impact  to 
small  numbera  of  seals  and  sea  lions 
that  are  hauled  out  at  the  time  of  a 
launch.  No  impacts  are  anticipated  to 
animals  that  are  in  the  water  at  the  time 
of  launch.  Detailed  descriptions  of  the 
expected  impact  fiom  rocket  laimches 
on  harbor  seals  and  other  marine 
mammals  have  been  provided  in  the 
above  referenced  Federal  Register 
notices  and  are  not  repeated  here. 

Conclusions ' 

Based  upon  information  provided  by 
the  applicant,  and  previous  reviews  of 
the  incidental  take  of  seals  and  sea  lions 
by  this  activity,  NMFS  believes  that  the 
short-term  impact  of  the  rocket  launches 
at  Vandenberg  and  sonic  booms  on  NQ 
is  expected  to  result  at  worat,  in  a 
temporary  reduction  in  utilization  of  the 
haulout  as  seals  and/or  sea  lions  leave 
the  beach  for  the  safety  of  the  water. 
Launchings  are  not  expected  to  resuh  in 
any  reduction  in  the  number  of  seals  or 
sea  lions,  and  they  are  expected  to 
continue  to  occupy  the  same  areas.  In 
addition,  there  will  not  be  any  impact 
on  the  habitat  itself.  Based  upon  studies 
conducted  for  previous  space  vehicle 
launches  at  Vandenberg.  significant 
long-term  impacts  on  seals  and  sea  Uons 
at  Vandenberg  are  unlikely.  For  these 
reasons.  NMFS  has  determined  that  the 
requirements  of  section  101(a)(5)(D) 
have  been  met  and  the  authorization  can 
be  issued. 
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Authorization 

For  the  above  reasons,  NMFS  has 
issued  an  incidental  harassment 
authorization  for  a  period  of  time  not  to 
exceed  1  year  for  launches  of  Delta  D, 
Titan  II.  Titan  IV.  and  Taurus  launch 
vehicles  at  Vandenberg  provided  the 
monitoring  and  reporting  requirements 
currently  in  effect  are  continued. 

Dated:  December  19, 1997. 
Hilda  Diax-Sohero. 

Director.  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

IFR  Doc.  97-33642  Filed  12-24-97;  8:45  ami 

MLUNQ  COOC  Mie-2t-# 


COMMISSION  OF  FINE  ARTS 

1998  National  Capital  Arts  and  Cultural 
Affairs  Program 

Notice  is  hereby  given  that  Pub.  L. 
105-83.  as  amended,  authorizing  the 
National  Capital  Arts  and  Cultural 
Affairs  Program,  has  been  funded  for 
1998  in  the  amount  of  $7,000,000.00. 
All  requests  for  information  and 
applications  for  grants  should  be 
addressed  to:  Charles  H.  Atherton, 
Secretary,  Commission  of  Fine  Arts. 
Pension  Building,  Suite  312.  441  F 
Street,  N.W.,  Washington,  D.C.  20001; 
Phone:  202-504-2200. 

Deadlines  for  receipt  of  submission  of 
grants  applications  is  2  March  1998. 

This  program  provides  grants  for 
general  operating  support  of 
organizations  whose  primary  purpose  is 
performing,  exhibiting,  and/or 
presenting  the  arts.  To  be  eligible  for 
these  grants,  organizations  must  be 
located  in  the  District  of  Columbia,  must 
be  not-for-profit,  non-academic 
institutions  of  demonstrated  national 
repute,  and  must  have  annual  income, 
exclusive  of  federal  funds,  in  excess  of 
one  million  dollars  for  the  currant  year 
and  for  the  past  three  years. 
ChariM  H.  Atherton, 
Secretary. 
IFR  Doc.  97-33720  Filed  12-24-97;  8:4S  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OFfEXTILE 
AGREEMENTS 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Otf>er 
Vegetable  Fiber  Textile  Producta 
Produced  or  Manufactured  in  Bahrain 

December  19, 1997. 

aoency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

8UPPI.EMENTARY  INFORMATION: 

Aulhorltjr:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Bahrain  and  exported  during  the  p>eriod 
January  1,  1998  through  December  31, 
1998  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

Pursuant  to  the  provisions  of  the  ATC, 
the  second  stage  of  the  integration 
commences  on  January  1, 1998  (see  60 
FR  21075,  published  on  May  1.  1995). 
Accordingly,  certain  previously 
restrained  categories  may  have  been 
modified  or  eliminated  and  certain 
limits  may  have  been  revised.  Integrated 
products  will  no  longer  be  subject  to 
quota.  CITA  has  informed  Bahrain  of  its 
intent  to  continue  the  bilateral  visa 
arrangement  for  those  products. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  1998  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17. 1996).  Also 
see  62  FR  51832.  published  on  October 


3. 1997.  Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  II,  Crioo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioii  of  Textile 
Agreements 

December  19. 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Ihirsuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3. 1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Qothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1. 1998,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textile  products  in 
the  following  categories,  produced  or 
manufoctured  in  Bahrain  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1998  and  extending  through 
December  31, 1998.  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-month  restraint 

limtt 

Qroupl 

237,  239pt. '.  331- 

43.267.869  square 

336.  338.  339. 

meters  equivalent 

340-342,  345, 

347,  348.  350- 

352,  359pt.».431. 

433-436.438, 

440.  442-448, 

459pl.3,  631,633- 

6^6,  638,  639. 

640-647,  648, 

649.  650-652. 

859pt.«.  831.833- 

836,  838,  840. 

842-847,  850- 

852,  858  and 

8S9pt.s.asa 

group. 

Sut)teveit  in  Group  1 

jr 

338/339 

601,216  dozen. 

34Q«40 

288.453  dozen  of 

which  not  more  than 

216.339  dozen  shall 

tw  in  Categories 

34O-Y/640-Y". 

.239pt.:  only  HTS  number 
6209.20.^040  (dtapers). 

2  Category  359pt.:  all  HTS  r>umt>ers  except 
6406.99.1550. 

> Category  459pl.:  all  HTS  numt>ers  except 
6405.20.6030,  6405.20.6060.  6405.20.6090, 
6406.99. 1 505  and  6406  99. 1 560. 

*  Category  659pt.:  all  HTS  numtiers  except 
6406.99  1510  and  6406.99.1540. 

*  Category  859pt.:  only  HTS  numtjers 
6115.19.8040,  6117.10.6020.  6212.10.5030, 
6212.10.9040.  6212.20.0030,  6212.30.0030, 
6212.90.0090,  6214.102000  and 
6214.90.0090. 
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•Category  340-Y:  only  HTS  numbers 
6205205015,  6205.202(»0.  6205202046. 
6205.202050  and  6205202060;  Category 
640-Y:  only  HTS  numbers  6205.302010, 
6205.30.2020,  6205.302050  and 

6205.302060. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  20, 1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  jjrevious  entries,  such 
products  shall  be  charged  to  the  bmits  set 
forth  in  this  directive. 

JProducts  for  integration  in  1998  listed  in 
the  Federal  Register  notice  published  on 
May  1, 1995  (60  FR  21075)  which  are 
exported  during  1997  shall  be  charged  to  the 
applicable  limits  to  the  extent  of  any  unfilled 
balances.  After  January  1. 1996,  should  those 
unfilled  balances  be  exhausted,  such 
products  shall  no  longer  be  charged  to  any 
limit,  due  to  integration  of  these  products 
into  GATT  1994. 

QTA  has  informed  Bahrain  of  its  intent  to 
continue  the  bilateral  visa  arrangement  for 
those  products.  An  export  visa  will  continue 
to  be  required,  if  applicable,  for  products 
integrated  on  and  after  January  1, 1998, 
before  entry  is  permitted  into  the  United 
States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fell  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  97-33706  Filed  12-24-97;  8:45  am) 

BIUJNQCODE  3610-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Reatraint 
LImlta  for  Certain  Cotton,  Wool  and 
Man-Made  Rber  Textile  Producta 
Produced  or  Manufactured  In  the 
Federative  Republic  of  Brazil 

December  19, 1997. 
aoency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits.  <• 

EFFECTIVE  DATE:  January  1,  1998. 


FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  pf  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  informatioii  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

StiPPLBllENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Brazil  and  exported  during  the  period 
January  1, 1998  through  December  31, 
1998  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Roimd  Agreem^it  on 
Textiles  and  Clothing  (ATC). 

Pursuant  to  the  provisions  of  the  ATC, 
the  second  stage  of  the  integration 
commences  on  January  1, 1998  (see  60 
FR  21075,  published  on  May  1. 1995). 
Accordingly,  certain  previously 
restrained  categories  may  have  been 
modiHed  or  eliminated  and  certain 
limits  may  have  been  revised.  Integrated 
products  will  no  longer  be  subject  to 
quota.  CITA  has  informed  of  its  intent 
to  continue  the  bilateral  visa 
arrangement  for  those  products. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1998  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  66263, 
published  on  December  17, 1996).  Also 
see  62  FR  51832,  published  on  October 
3. 1997.  Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  19, 1997. 
Conunissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Qothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1, 1998,  entry  into  the 


United  States  for  consumption  and 

withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Brazil  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1998  and  extending 
through  December  31, 1998,  in  excess  of  the 
following  leveb  of  restraint: 


Category 

Twelve-nxyrth  restraint 
limit 

Aggregate  Umit 

200-227,  237, 

500,650,808  square 

239pt. ',  300-326, 

meters  equivalent. 

331-348,350- 

352,  359pt.  2,360- 

363,369-03, 

369pt.*.  400-431. 

433-438,440- 

448,  459pt.  *,  464. 

469pt.  8,600-629. 

631,633-652, 

659pt^666.669- 

P«.669pL»and 

670,  as  a  group. 

Sut>levels  within  the 

aggregate 

*■ 

218 

6221.165  square  me- 

ters. 

219 

22,712,779  square 

meters. 

225 

10,887,040  square 

meters. 

300^301  

8.437,331  kHograms. 

313 

52246,740  square 

meters. 

314 

8.554.104  square  me- 

ters. 

315 „ 

25,662,311  square 

meters. 

317/326 

23,329,372  square 
meters. 

334/335 

167.409  dozen 

336 

93.Qp6  dozen. 
1,674.103  dozen. 

338/339/638/639 

342/642 

492.929  dozen 

347/348 

1209,074  dozen. 

350 

187,577  dozen. 

361  

1264,877  numbers. 

363 

26  995  523  numt>ers 

369-0  

602.939  kilograms. 

410«24 

12,442,332  square 

meters  at  whk:h  not 

more  than  2,696,502 

square  meters  shall 

be  in  Category  410. 

433 „ 

18,719  dozen. 

445/446 

73.328  dozen. 

o04 -•••••»••—... 

590,613  kitograms  of 

which  not  more  than 

451,398  kik>grams 

shaU  be  in  Category 

604-A'o. 

607 

5.484267  kitograms. 

647/648 _ 

558.035  dozen 

669-P  

2,009,800  kilograms. 

^Category  239pt.:  only  HTS  number 
620920.5040  (diapers). 

2  Category  359pt.:  all  HTS  numbers  except 
6406.99.1550. 

3  Category  369-0:  only  HTS  numt>ers 
6302.60.0010.  .  6302.91. 0005  and 
6302.91.0045. 
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26057.  published  on  July  10.  1987;  54 
FR  50425.  published  on  December  6, 
1989:  and  62  FR  49206.  published  on 
September  19. 1997. 
TrojILCrihb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Coamitta*  for  IIm  Impl«m«it«tion  of  Textila 


*Calagory  36Qp(.:  aH  HTS  numbers  except 
630e.60.0010.  6302.91.0006.  6302.91.0045 
(Category  369-0);  5601.10.1000. 

5601  21  0090,  5701.90.1020.  5701.90.2020. 
5702.100020.  5702.39.2010.  5702.49.1020. 
5702.49  1060.  5702.50.1000.  5702.99.1010. 
5702  99  1090.  5706.00.2020  and 

6406  107700. 

^Cateqory  450pl.:  a*  HTS  numbers  exoapl 
6406.20.6030.  6406.20.6060.  6405.20.6090. 
6406  99.1606  and  6406.99.1560 

"Category  469p(.:  aH  HTS  numbers  except 
560129.0020.  5603.94.1010  and 

6406.10.9020 

'Category  659pt.:  a«  HTS  numbers  except 
6406.99.1510  and  6406.99  1540 

■Category  669-P  on(y  HTS  numbers 
6306.320010.  6306.320020.  6306.33.0010 
6306  33  0020  and  6306.39.0000 

•Category  660pt.:  ai  HTS  numbers  except 
6306.320010.  6306.32.0020.  6306.33.0010. 
6306.33.0020.  6306.39.0000  (Category  669- 
P);  5601  10.2000.  5601J22.0090. 

5607  49  3000.  5607  50.4000  «>d 

6406  10  9040 

*«  Category  604- A:  only  HTS  number 
S6Oe.32!0OOO 

The  limlu  set  forth  above  are  tub|ect  to 
adjustmant  pursuant  to  the  pRnrlsions  of  the 
ATC  and  administrativ*  amasanents 
notified  to  the  Textiles  Monitoring  Body. 

Products  In  the  above  categories  expocted 
during  1997  shall  be  charged  to  the 
appiicahie  csMfory  limits  for  that  year  |Me 
diiective  dMed  November  IS.  1996)  to  the 
extent  of  any  unfilled  belances.  In  the  event 
the  limits  established  for  that  period  have 
bean  exhausted  by  previous  entries,  such 
products  shall  be  chetipsd  to  the  limits  set 
forth  in  this  diiecll«» 

Products  for  integration  in  1999  listed  in 
the  Federel  Regialer  notice  published  on 
Mey  1. 1995  (60  FR  2107S)  which  are 
expocted  during  1997  shall  be  charged  to  the 
applkabte  limits  to  the  extent  of  any  unfilled 
belances,  After  lanuary  1. 1996.  should  those 
unfilled  belances  he  exhausted,  such 
products  shall  no  longer  be  charged  to  any 
limit,  due  to  integration  of  these  products 
into  GATT  1994. 

QTA  has  informed  Brazil  of  its  intent  to 
continue  the  bilateral  visa  arrangement  for 
those  products.  An  export  visa  will  continue 
to  be  required,  if  applicable,  for  products 
integrated  on  and  after  lanuary  1.  1990. 
before  entry  is  permitted  into  the  United 
States. 

in  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fsll  %vithin  the  foreign  afbirs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aKl). 

Sincerely. 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

jFR  Doc.  97-33704  Filed  12-24-97;  8:45  am) 

aN.UNQ  OOM  Mie-OM-F 


COMMfTTEE  FOA  THE 

IMPLEMENTATION  OF  TEXTILE 

AGREEMENTS 

t 
Anr>ounc«nwnt  of  Innport  Raotrsint 

Limits  arMJ  Ouarantood  Aocoas  Lavato 

for  Certain  Cotton.  Wool  ar>d  Mar»- 

Mada  Fiber  Textile  Products  Producad 

or  Manufactured  in  the  Dominican 

Republic 

December  19.  1997. 

AOaCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CTTA). 

ACTION:  Issuing  a  directive  to  the 
(Commissioner  of  Customs  establishing 
limits  and  giiaranteed  eccess  levels. 

EFFBCriVC  DATf:  lanuary  1.  1998. 

FOn  FURTHER  INFORMATION  CONTACT:  Roy 

Unger.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  poeted  on  the  bulletin 
boards  of  eech  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoea  and  quota  r»-openings.  call 

(202)482-3715. 

•UPPt-SKKNTAIIY  a^OMMATION: 

Aethertty.  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.&C  1854): 
Executive  Order  116S1  of  March  3. 1972.  as 
amended. 

The  import  restraint  limits  and 
Guaranteed  Acceea  Levels  (GALa)  for 
textile  products,  produced  or 
manufactured  in  the  Dominican 
Republic  and  exp>orted  during  the 
periods  January  1.  1998  through  March 
26.  1998  (Categories  352/652)  and 
January  1. 1998  through  December  31. 
1998  are  besed  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1998  limits  and  CALs. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Regiater  notice  61  FR  66263. 
published  on  December  17,  1996). 
Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  Access  Prtjgram  are  available  in 
Federal  Register  notices  51  FR  21208. 
published  on  June  11.  1986;  52  FR  6594. 
published  on  March  4, 1987;  52  FR 


December  19. 1997. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Conrmiissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3.  1972.  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and. 
Qothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  lanuary  1. 1998.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  the  Dominican 
Republic  and  exported  during  the  periods 
beginning  on  January  1.  1998  and  extending 
through  March  26. 1998  (Categories  352/652) 
and  on  January  1, 1998  and  extending 
through  December  31. 1998.  in  excess  of  the 
following  limits: 


Category 

ft  -  -  fci  - 1  -  a   Ufl^hje 

338/638  

868.S33  dozen. 

339«39  

1.033.553  dozea 

340«40  

894,107  dozen. 

342/642  

629.204  dozen. 

347/348^47/ 

2.140.318  dozen  of  wtiich 

648. 

not  more  than  1,130.732 

dozen  Shan  be  in  Cat- 

egories 647/648. 

361/661  

1,071.882  dozen. 

362/652  

2.485.773  dozen. 

433  

21,740  dozen. 

442 

73,811  dozen. 

443 

135.038  numbers. 

444  

73.811  numbers. 

448 

38.024  dozen. 

633        

131,192  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  6, 1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Also  pursuant  to  the  ATC.  and  under  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  51  FR  21208  (June  11,  1986),  52  FR 
26057  (July  10.  1987).  54  FR  50425 
(December  6. 1989)  and  62  FR  49206. 
published  on  September  19, 1997.  effective 
on  lanuary  1, 1998,  guaranteed  access  levels 
are  being  established  for  properly  certified 
textile  products  assembled  in  the  Dominican 
Republic  &om  fabric  formed  and  cut  in  the 
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United  States  in  cotton,  wool  and  man-made 
fiber  textile  products  in  the  following 
categories  for  the  periods  January  1. 1998 
through  March  26. 1998  (Categories  352/652) 
and  January  1, 1998  through  December  31, 
1998: 


Category 

Guaranteed  access  level 

338/638  

1,150,000  dozen. 

339«39  

1,150.000  dozen. 

340/640  

1,000.000  dozen. 

342/642  „.. 

1.000,000  dozen. 

347/348/647/ 

8,050,000  dozen. 

648. 

351/651  

1,000,000  dozen. 

352«52  

6.986,301  dozen. 

433  

21.000  dozen. 

442  ...- 

65.000  dozen. 

443  

50.000  numt>ers. 

444  

30.000  numbers 

448  

40,000  dozen. 

K\^  „„ 

60,000  dozen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  February  25, 
1987.  as  amended,  shall  be  denied  entry 
tmless  the  Government  of  the  Dominican 
Republic  authorizes  the  entry  and  any 
charges  to  the  appropriate  specific  limits. 
Any  shipment  which  is  declared  for  entry 
under  the  Special  Access  Program  but  found 
not  to  qualify  shall  be  denied  entry  into  the 
United  States. 

In  carrying  out  the  above  directicms.  the 
Conunissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fell  within  the  foreign  affeirs 
exception  of  the  rulemaking  provisions  of 
U.S.C.553(a)(l). 

Sincerely. 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc  97-33705  Filed  12-24-97;  8:45  am) 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Anrtouncamant  of  Import  Rastraint 
Limits  and  Giiarantaad  Access  Lavals 
for  Cartain  Cotton  and  Man-Made  Fibar 
Taxtila  Products  Produced  or 
Manufacturad  in  El  Salvador 

December  19. 1997. 

AOENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CTTA). 

/ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 


import  limits  and  guaranteed  access 
levels. 

CFPbCTIVE  DATE:  January  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  me  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  import  restraint  limits  and 
Guaranteed  Access  Levels  for  textile 
products,  produced  or  manufactured  in 
El  Salvador  and  exported  during  the 
periods  January  1, 1998  through  March 
26, 1998  (Categories  352/652)  and 
January  1, 1998  through  December  31, 
1998  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Qothing  (ATC)  and 
Memoranda  of  Understanding  (MOUs) 
dated  September  26, 1994,  July  6, 1995 
and  July  18, 1996  between  the 
Governments  of  the  United  States  and  El 
Salvador. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
limits  and  guaranteed  access  levels  for 
1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996). 
Information  regarding  the  1998 
CORRELATION  will  be  pubUshed  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the  ' 
Special  Access  Program  are  available  in 
Federal  Register  notice  51  FR  21208, 
published  on  June  11. 1986:  52  FR 
26057,  published  on  July  10. 1987;  54 
FR  50425,  published  on  December  6, 
1989;  60  FR  2740,  published  on  January 
11, 1995,  62  FR  49206,  published  on 
September  19. 1997. 
TreyH-Crifab. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Commitiee  Cdt  the  bapleBieiitatioB  of  Textile 
AgreenieHts 

December  19, 1997. 

Commissioner  of  Customs, 


Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3. 1972.  as  amended;  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC);  an(j  Memoranda  of 
Understanding  (MOUs)  dated  September  26. 
1996.  July  6,  1995  and  July  18,  1996  between 
the  Governments  of  the  United  States  and  El 
Salvador,  you  are  directed  to  prohibit, 
effective  on  January  1,  1998,  entry  into  the 
United  States  for  consiunption  and 
withdrawal  from  warehouse  for  consimiption 
of  cotton  and  man-made  fiber  textile 
products  in  the  foUoMdng  categories, 
produced  or  manufactured  in  El  Salvador 
and  exported  during  the  periods  beginning 
on  January  1, 1998  and  extending  through 
March  26. 1998  (Categories  352/652)  and  on 
January  1, 1998  and  extending  through 
December  31, 1998.  in  excess  of  the  following 
restraint  limits: 


Category 

Restraint  Nmit 

340/640 

1  122  516  dozen 

342«42 

352«52 

357,750  dozen. 
1.727.945  dozen. 

The  limits  set  forth  above  are  sut^ect  to 
adjustment  pursuant  to  th*  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  19, 1996)  to  the 
extent  of  any  unfilled  balances.  In  Uie  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Also  pursuant  to  the  ATC  and  Memoranda 
of  Understanding  dated  September  26,  1994, 
July  6, 1995  and  July  18, 1996  between  the 
Governments  of  the  United  States  and  El 
Salvador:  and  under  the  terms  of  the  Special 
Access  Program,  as  set  forth  in  51  FR  21208 
(June  11. 1986).  52  FR  26057  Quly  10. 1987). 
54  FR  50425  (December  6, 1989)  and  62  FR 
49206  (September  19. 1997),  effective  on 
January  1, 1998.  guaranteed  access  levels  are 
being  established  for  properly  certified  textile 
products  assembled  in  El  Salvador  from 
febric  formed  and  cut  in  the  United  States  in 
the  following  categories  which  are  re- 
exported to  file  United  States  from  El 
Salvador  during  the  p>eriods  January  1, 1998 
through  March  26. 1998  (Categories  352/652) 
and  January  1, 1998  through  December  31. 
1998: 


Category 

Guaranteed  Access 
Level 

34(V640 

342/642  .."ZZZI. 
352/652 

1.000,000  dozen. 
400,000  dozen. 
6,966,301  dozen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
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established  in  the  diiective  of  January  6. 
1095.  shall  be  denied  entry  unless  the 
Government  of  El  Salvador  authorizes  the 
entry  and  any  charges  to  the  appropriate 
specific  limit.  Any  shipment  which  is 
declared  for  entry  under  the  Special  Access 
Program  but  found  not  to  qualify  shall  be 
denied  entry  into  the  United  States. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
theee  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc.  97-33703  Filed  12-24-97;  8:45  am) 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limit*  and  Guaranteed  Accesa  Levels 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Producta  Produced 
or  Manufactured  in  Guatemala 

December  19,  1997. 
AOCNCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
import  limits  and  guaranteed  access 
levels. 

EFFECnvC  OATC:  January  1,  1998. 
FOM  FUfrrHER  INFOmUTION  CONTACT:  Roy 
Unger,  International  Trade  Spedelist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  cell 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPtJMCNrARV  MFOMMTION: 

Amthmeityi  Sw^ion  204  of  the  Agricultura) 
Act  of  1956.  a  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  and 
guaranteed  eccess  levels  for  textile 
products,  produced  or  manufectured  in 
Guatemala  and  exported  during  the 
periods  January  1,  1998  through  May  30, 
1998  and  January  1.  1998  through 
December  31. 1998  are  baaed  on  limits 
noticed  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  a  Memorandum  of 
Understanding  (MOU)  dated  October  19. 


1995  between  the  Governments  of  the 
United  States  and  Guatemala. 

In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  establish 
limits  and  guaranteed  access  levels  for 
1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17. 1996). 
Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  51  FR  21208. 
published  on  June  11, 1986;  52  FR 
26057.  pubhshed  on  July  10.  1987;  54 
FR  50425,  published  on  December  6, 
1989;  55  FR  3079.  published  on  January 
30.  1990.  62  FR  49206,  published  on 
September  19.  1997. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

t  for  tbo  Implementatiaa  of  Textile 


December  19. 1997. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
1 1651  of  March  3.  1972.  as  amended:  the 
Uruguay  Round  AgreenMnt  on  Textiles  and 
aothing  (ATC);  and  a  Meiaornndum  of 
Understanding  (MOU)  dated  October  19. 
1995,  you  are  directed  to  prohibit,  effective 
on  January  1,  1998.  entry  into  the  United 
Stales  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufectured  in  Guatemala  and  exported 
during  the  periods  January  1.  1998  through 
May  30. 1998  (Categories  342/642)  and 
beginning  on  January  1. 1998  through 
December  31. 1998,  In  excess  of  the  following 
restraint  limits: 


Category 

ReetrwntNml 

340^40 .i. 

1.367.434  dozen. 

342«42 ; 

188,442  dozen. 

347/348 

1,637,344  dozen. 

36WB6t 

288,453  dozen. 

443 „ 

71,175  numt)e»». 

448 

44,596  dozea 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 


directive  dated  November  4, 1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Also  pursuant  to  the  ATC  and  the  MOU 
dated  October  19,  1995  between  the 
Governments  of  the  United  States  and 
Guatemala;  and  under  the  terms  of  the 
Special  Access  Program,  as  set  forth  in  51  FR 
21208  (June  11.  1986).  52  FR  26057  (July  10. 
1987),  54  FR  50425  (December  6. 1989)  and 
62  FR  49206  (September  19. 1997).  effactive 
on  January  1, 1998.  guaranteed  access  levels 
are  being  established  for  proparly  certified 
textile  products  assembled  in  Guatemala 
from  fabric  formed  and  cut  in  the  United 
States  in  the  following  categories  which  are 
re-exported  to  the  United  States  from 
Guatemala  during  the  periods  January  1. 
1998  through  May  30, 1998  (Categories  342/ 
642)  and  January  1. 1998  through  December 
31.1996: 


o.^ 

Guaranteed  Access 
Level 

340«40 

342«42 

347/348 

361/861 

443 

448 _ 

520.000  dozen. 
41.096  dozen. 
1.000.000  dozen. 
200.000  dozen. 
25.000  numt)er8. 
42.000  dozen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  conect  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  January  24, 
1990.  as  amended,  shall  be  denied  entry 
unless  the  Government  of  Guatemala 
authorizes  the  entry  and  any  charges  to  the 
appropriate  specific  limit.  Any  shipment 
which  is  declared  for  entry  under  the  Special 
Access  Program  but  found  not  to  qualify  shall 
be  denied  entry  into  the  United  States. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affaire 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aXl) 

Sincerely, 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.  97-33702  Filed  12-24-97;  8:45  am) 
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COMiWTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcenient  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textilea  and  Textile 
Producta  Produced  or  Manufactured  In 
Indonesia 

December  19, 1997. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1, 1998. 
FOR  FtiRTHER  INFOfMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATKM: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  intport  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Indonesia  and  exported  during  the 
period  January  1, 1998  through 
December  31, 1998  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  a  Memorandiun  of 
Understanding  (MOU)  dated  November 
1,  1996  between  the  Governments  of  the 
United  States  and  Indonesia. 

Pursuant  to  the  provisions  of  the  ATC, 
the  second  stage  of  the  integration 
commences  on  January  1, 1998  (see  60 
FR  21075,  published  on  May  1, 1995). 
Accordingly,  certain  previously 
restrained  categories  may  have  been 
modified  or  eliminated  and  certain 
limits  may  have  been  revised.  Integrated 
products  will  no  longer  be  subject  to 
quota.  QTA  has  informed  Indonesia  of 
its  intent  to  continue  the  bilateral  visa 
arrangement  for  those  products. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1998  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 


Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  62  FR  51832,  published  on  October 
3. 1997.  Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  R  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implemeiitation  of  Textile 
Agreements 

December  19, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC);  and  a  Memorandum  of 
Understanding  dated  November  1, 1996 
between  the  Governments  of  the  United 
States  and  Indonesia,  you  are  directed  to 
prohibit,  effective  on  January  1, 1998,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1998  and  extending 
through  December  31. 1998,  in  excess  of  the 
following  levels  of  restraint: 


Category 


Levels  in  Group  I 

200 

219 „ „.. 

225 

30(V301 

313 

314 

315 ; 

317/326/617 

331/631  

334/335 

336/636 

338/339 _, 

340/640 

341  

342/642 

345 

347/348 

350/650 

351/651  

359-0659-0^  ... 
359-S/659-S2  .... 

360 

361  „„„. 


Twelve-month  restraint 
limit 


840,115  kMograms. 

9,332,338  square  me- 
ters. 

6,535,057  square  me- 
ters. 

3,993,647  kilograms. 

16,933,428  square 
meters. 

59,127,294  square 
meters. 

26,866.342  square 
meters. 

25,949,013  square 
meters  of  which  not 
more  than  3,834,249 
square  meters  shall 
be  in  Category  326. 

2,382,918  dozen  pairs. 

218,363  dozen. 

609.941  dozen. 

1.179,215  dozen. 

1,452,234  dozen. 

873,449  dozen. 

363.059  dozen. 

422,304  dozen. 

1.597,458  dozen. 

167,735  dozen. 

471,976  dozen. 

1,379,623  kilograms. 

1,452,234  kik>grams. 

1,292,483  numbers. 

1,292,483  numbers. 


Category 


369-S»  

433 

443 

445/446 

447 

448 

604-A*  

611-05 j„ 


Twetve-month  restraint 


613/614/615 

618-0« 

619/620 


625/626/627/628/ 
629-0  ^ 

634/635 „.... 

63a«39 

641  

643 

644 

645/646 

647/648 „ 

847 

Group  II 

201,218,220,222- 
224,  226,  227, 
237,  239pt. «,  332, 
333,  352,  359-0*. 
362.  363,  369- 
0^0,400,410, 
414,431,434, 
435,  436.  438, 
440,  442,  444, 
459pt.",464. 
469pt. «.  603, 
604-O",  606, 


891.445  kik>grams. 

11,495  dozen. 

85,282  numbers. 

57,147  dozen. 

17,058  dozen. 

21,004  dozen. 

693,341  kilograms. 

4,348,000  square  me- 
ters. 

24,615,378  square 
meters. 

5,808,939  square  me- 
ters. 

9,003,856  square  me- 
ters. 

27.472,821  square 
meters. 

290,447  dozen. 

1,510,326  dozen. 

2.214,226  dozen. 

323,122  numtMTS. 

452.369  numbers. 

764.269  dozen. 

3,166,258  dozen. 

400,049  dozen. 

88,761,855  square 
meters  equivalent. 


607,621,622, 

624.  633.  649. 

652,  659-0'*, 

666.  669-0" 

670-O'«,831. 

833-836,838. 

840,  842-846. 

850-852.  858  and 

859pt.  '^  as  a 

group. 

Subgroup  in  Group  11 

400.410.414.431. 

3,010,288  square  me- 

434. 435,  436, 

ters  equrvalenL 

438,  440,  442, 

^ 

444.  459pt..  464 

and  469pt.,  as  a 

group. 

In  Group  It  subgroup 

. 

435 „ 

47,258  dozen. 

<  Category  359-C:  only  HTS  numtMrs 
6103.422025.  6103.49.80^.  6104.62.1020: 
6104.69.8010.  6114.20.0048,  611420.0052, 
6203.422010,  6203.422090.  6204.622010, 
6211.32.0010.  6211.32.0025  and 
6211.42.0010;  Category  659-C:  only  HTS 
6103.432020. 


numbers        610323.0055. 
6103.432025.    6103.492000. 


6104.63.1020. 
6104.69.8014. 
6203.432010. 
6203.49.1090. 
6210.10.9010. 


and  621 1.43.0010. 


6104.63.1030, 
6114.30.3044, 
6203.43.2090, 
6204.63.1510, 
6211.33.0010. 


6103.49.8038. 
6104.69.100a 
6114.30.3054. 
6203.49.1010. 
6204.69.1010. 
6211.33.0017 
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'Category  360-8:  only  HTS  numbers 
6112390010,  6112.49.0010.  6211.11.8010, 
6211.11.8020.  6211.12.8010  and 

6211  12.8020;  Category  659-S:  only  HTS 
numbers  6112.31.0010,  6112.31.0020. 
6112410010.  6112.41.0020.  6112.41.0030. 
6112.41.0040.  6211.11.1010,  6211.11.1020, 
6211.12.1010  and  6211.12.1020. 

'Category  369-S:  only  HTS  nuniber 
6307.105065. 

♦Category  604-A:  only  HTS  number 
5509.32.0000. 

>  Category  611-0:  aN  HTS  numbers  except 
5516  14  0006.  5516.14.0025  and 

5516  140085 

■Category  618-0:  aN  HTS  numbers  except 
5408.24.9010  and  5408.24.9040. 

'Category  625/626/627/628:  Category  629- 
O:  aN  HTS  numbers  except  5406.34.9066  and 
5616.24.0085. 

•Category  239pl.:  only  HTS  number 
6209.20.5040  (diapers). 

'Category  359-0:  all  HTS  numbers  except 
6103.42!2025.    6103.49.8034,    6104.62.1020. 
6114.20.0048.    611420.0052, 
6203.42.2090,    6204.62.2010. 
6211.32.0025  and 

(Category  359-C); 

6112.490010.    6211.11.8010, 
6211.12.8010  and 

6211.12.8020  (Category  359-S)  and 
6406.99.1550  (Category  3£9pt.). 

'"Category  369-0:  aN  HTS  numbers  except 
6307.10i005  (Category  369-S); 

5601.10.1000.    5601.21.0(»0,    5701.90.1020. 
5702.10.9020,    5702.39.2010, 
5702.49.1060.    5702.59.1000, 
5702.99.1090.     5705.00.2020 
and  6406.10.7700  (Category  369pt.) 

''Category  459pt.:  aN  HTS  numbers  except 
6405.20.6030.  6405206060,  640520.6090, 
6406.99.1505  and  6406  99.1560. 

"Category  469pt.:  aU  HTS  numbers  except 
5601.29.0020.  5603.94.1010  and 

6406.10.9020. 

"Category  604-O:  all  HTS  numbers  except 
5509.32.(X)00  (Category  604-A). 

"Category  659-0:  all  HTS  numbers  except 
6103.23.()fe5.  610343.2020,  6103.432025, 
6103.49.8038, 
6104  69.1000, 
6114.30.3064, 
6203.49  1010. 
6204.69.1010, 
6211.33.0017, 
659-C); 
6112.41.0010. 
6112.41.0040, 
6211.12.1010. 


6104.69.8010. 
6203.422010, 
6211.32.0010. 
6211.42.0010 
6112.39.0010. 
6211.11.8020, 


5701.902020, 
5702.49.1020. 
5702.99.1010, 


6103.492000 
6104.63.1030 
6114.30.3044, 
6203.432090. 
6204.63.1510, 
6211.33.0010. 

S Category 
H  12.31.0020. 
6112.41.0030. 
6211.11.1020. 

£ategory       659-S);       6406.99.1510 
06.99.1540  jpatMory  659pt.). 
'^Category  669-0:  aH  HTS  numbers  except 
6305.32.(5010,    630532.0020,    6305.33.0010, 
6306.33.0020,  6305.39.0000  (Category  669- 
P);  5601.10.2000.  5601.22.0090. 

5607.49.3000,  5607.50.4000  and 

6406.10.9040  (Category  669pt.). 

'"Category  670-0:  all  HTS  numbers  except 
4202.12.8030.    4202.128070.    4202.92.3020, 
and   4202.92.9025    (Category 


6104.63.1020, 
6104.69.8014, 
6203.432010, 
6203.49.1090, 
6210.10.9010. 
6211.43.0010 
6112.31.0010, 
6112.41.002a 
6211.11.1010, 
6211.12.1020 
and 


859pt.:    only    HTS    numbers 

6117.10.6020.    6212.10.5030. 

6212.20.0030.    6212.30:0030, 

6214.102000  and 


4202.92.3030 
670-L). 

"Category 
6115.19.8040. 
6212.10.9040. 
6212.90.0090. 
6214.90.0090. 

The  limits  set  forth  above  are  sub|ect  to 
•diustment  pursuant  to  the  provision5  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  29. 1996)  to  the 


extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Products  for  integration  in  1998  listed  in 
the  Federal  Register  notice  published  on 
May  1. 1995  (60  FR  21075)  which  are 
exported  during  1997  shall  be  charged  to  the  , 
applicable  limits  to  the  extent  of  any  unfilled 
balances.  After  January  1, 1996,  should  those 
unfilled  balances  be  exhausted,  such 

ftroducts  shall  no  longer  be  charged  to  any 
imit.  due  to  integration  of  these  products 
into  GATT  1994. 

OTA  has  informed  Indonesia  of  its  intent 
to  continue  the  bilateral  visa  arrangement  for 
those  products.  An  export  visa  will  continue 
to  be  required,  if  applicable,  for  products 
integrated  on  and  aner  January  1, 1998, 
befme  entry  is  permitted  into  the  United 
SUtes. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  Cor  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fell  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.  97-33701  Filed  12-24-97;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Reatraint 
Limlta  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber.  Silk  Blend  and  Other 
Vegetable  Fiber  Textllee  and  Textile 
Products  Produced  or  Manufactured  in 
Maurittua 

December  19. 1997. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

9FECTIVE  DATE:  January  1. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
)anet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparei.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPt-EMENTARY  INFORMATION: 


Aiitherity;  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  Mauritius  and  exported  during  the 
period  January  1, 1998  through 
December  31. 1998  are  baaed  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1998  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263. 
published  on  December  17, 1996). 
Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
TrvyaCiibb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Conimittee  for  the  Implaneiitadoii  of  Textile 
AgresBMDts 

December  19, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3. 1972,  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1, 1998.  entry  into  the 
United  States  for  consumption  and 
withdrawal  &t>m  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Mauritius  and  - 
exported  during  the  twelve-month  jjeriod 
beginning  on  January  1,  1998  and  extending 
through  December  31, 1998,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Tweive-monlh  restraini 
Imit 

Knit  Group 

346.  438.  446,  446. 

181,7S9d02an. 

645  and  646,  as  • 

group. 

Leveit  notin  a  group 

237 

234.389  dozen. 

335/835 

93,171  dozen. 

336 

109.640  dozen. 

338/339 

438,931  dozen. 

340^40 

714,329  dozen  of 

which  not  more  than 

434,830  dozen  shall 

be  in  Categories 

340-y/640-YV 
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Category 

Hmit 

341/841 

494  832  dozen 

347/348 

351/661  

352/652 

442 

604-A  2  „. 

638/639 

647/648/847 

923,930  dozen. 

217,297  dozen. 

1,842,673  dozen  of 
which  not  more  than 
1.566.274  dozen 
Shan  be  In  Category 
352. 

11.987  dozen. 

402.406  kilograms. 

504,772  dozen. 

680,654  dozen. 

'Category  340-Y:  only  HTS  numbers 
6205.202015,  6205.20.2020.  6205202046, 
6205202060  and  620520.2060;  Category 
640-Y:  only  HTS  numbers  6205.302010, 
6206.302020.  6206.302060  and 

6206.302060. 

2  Category  604-A:  only  HTS  number 
5509.32.0000. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  28, 1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Conmionwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  97-33700  Filed  12-24-97;  8:45  am] 

MLUNQ  OOOE  »1»-0n-F 


COMMITTEE  FOR  THE 
IMPLEMENTATIONS  OF  TEXTILE 
AGREEMENTS 

Announcamant  of  Import  Restraint 
Umlts  for  Cortain  Cotton,  Man-Made 
Fik>er.  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Oman 

December  19, 1997. 

AQBICY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1, 1998. 


FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-o]>enings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

In  a  Memorandum  of  Understanding 
(MOU)  dated  October  17, 1997,  the 
Governments  of  the  United  States  and 
the  Sultanate  of  Oman  agreed  to  amend 
and  extend  the  current  bilateral 
agreement  for  three  consecutive  one- 
year  periods,  beginning  on  January  1, 
1998  and  extending  through  December 
31,  2000. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  period  January  1,  1998 
through  December  31, 1998. 

These  limits  may  be  revised  if  Oman 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United 
States  applies  the  WTO  agreement  to 
Oman. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996). 
Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  19, 1997. 
Commissioner  of  Customs 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  a 
Memorandimi  of  Underatanding  (MOU) 
dated  October  17, 1997  between  the 
Governments  of  the  United  States  and  the 
Sultanate  of  Oman;  you  are  directed  to 
prohibit,  effective  on  January  1, 1998,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textile  products  in  the 
following  categories,  produced  or 


manufactured  in  Oman  and  exported  during 
the  twelve-month  period  beginning  on 
January  1, 1996  and  extend^  through 
December  31, 1998,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-month  restrart 
limit 

334«34 

335«35 

340/640 .... 

341/641  ... 

347/348 

647/648/847  .„ 

150,000  dozen. 
252,495  dozen. 
523,928  dozen. 
252.495  dozen. 
189,371  dozen. 
902,671  dozen. 
387.080  dozen 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  the  Sultanate  of  Oman. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  7, 1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

These  limits  may  be  revised  if  Oman 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United  States 
applies  the  WTO  agreement  to  Oman. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  l*uerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  deterrnined  that 
these  actions  fell  within  the  foreign  afEairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Conrntittee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  97-33699  Filed  12-24-97;  8:45  am] 

BILLMQ  COOE  SeiO-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Pakistan 

December  19, 1997. 

AQBICY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CTTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  30, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
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Department  of  Commerce,  (202)  483- 
4212.  For  information  on  the  auota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

•UPPt.EMENTARV  INFOMNATION; 

Aulbarity:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.&C  18S4): 
Executive  Order  11651  of  March  3, 1972.  •• 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  cancelled  swing,  cancelled 
carryforward  and  recrediting  unused 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FH  66263. 
published  on  December  17.  1996).  Also 
•ee  61  FR  68245.  published  on 
December  27. 1906. 
TreyUCribb. 

Chairman.  Committee  f«ir  the  Implementation 
of  Textile  Agreements. 

Coamitlee  ibr  the  hapl—nlaHan  of  Taxtile 


December  19. 1997. 
ComroiMioner  of  Customs. 
Department  of  the  Treasury,  Washirtgton,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
imuad  to  you  on  December  20.  1096.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  Tiber  textile  products,  produced  or 
manufactured  in  Pikistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1997  and  extends  through 
December  31. 1997. 

Effective  on  December  30. 1097.  you  are 
directed  to  adjust  the  limits  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreeroeot  on  Textiles  and  Clothing: 


Category 

Adjusted  NntMf 

334/634 

274.137  dozen. 

338  ..„   

4.905.754  dozen. 

330 

1.373.565  dozen. 

340640 

678.891  dozen  of 

wt>ich  rxx  more  ttien 

217.056  dozen  shaU 

be  in  Categories 

340-D/640-D*. 

347/348 

921.638  dozen. 

363 „ „.... 

46.485.918  numbers. 

3e9-F/3e9-P> 

2.429.063  kttograms 

3e9-«* 

10.129.400  kikigrams. 

369-S*  .„ 

722.829  kikigrame. 

Category 

Adjusted  NntK^ 

62&«26/627/628/629 

48.961.664  aquere 

meters  ot  witich  not 

, 

35.486.420  square 

meters  sha*  be  in 

Category  625:  not 

*■ 

more  than 

•   36.486.420  square 

meters  shea  be  m 

Category  626:  not 

. 

more  6iert 

36.466.420  squve 

meters  shaU  t>e  in 

Category  627;  not 

more  then  7.342,018 

aquere  meters  aheN 

be  in  Category  628; 

and  not  more  then 

36.486.420  squere 

meters  aheN  be  in 

Category  629. 

*The  limits  heve  not  been  adjusted  to  ao- 
oount  tor  any  imports  eitported  after  December 
31,  1996. 

'Category  340-0:  onty  HTS  numbers 
6206.202015.  6206.20.2020.  6206.20.2026 
and  6205.20.2030;  Category  640-0:  only  HTS 
numbers  6205.30.2010,  6206.30.2020. 
6205.302030.  6206.30.2040,  6206.90.3030 
Wid  6206.90  4030 

'Category  369-f:  only  HTS  number 
6302.91.0045;  Ceiegory  369-P:  only  HTS 
numbers  6302.600010  and  6302.91.0006. 

'Category  369-R:  only  HTS  number 
6307.105020. 

^Category  369-S:  only  HTS  number 
6307.105<»6. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 

Tioy  H.  Cribb. 

Chairman.  Committee  for  the  bnphmentatian 

of  Textile  Agreements. 

IFR  Doc  97-33707  Hied  12-24-97;  8:45  am) 


COMMTTEEFORTHE 
IMPLEMENTATION  Of  TEXTILE 
AGREEMENTS 

AnrKMJfKentent  of  Import  Reatnint 
Limits  for  Cartain  Cottort.  Wool  and 
Man  Made  Fiber  Textile  Products 
Produced  or  Manufactured  in 
81r>gapore 

December  19.  1097. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
)anet  Heinzen.  international  Trade 
Specialist,  Office  of  Textiles  and 


Apparel,  U.S.  Department  of  Commeice. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850;  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

StJPPI^yBfTARY  MFOMMTKMt- 

-  AsdMrHy:  Section  204  of  the  Agricultural 
Act  of  1056,  as  amended  (7  U.S.C  1854): 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Singapore  and  exported  during  the 
period  January  1, 1996  through 
December  31, 1998  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

Pursuant  to  the  provisions  of  the  ATC, 
the  second  stage  of  the  integration 
commences  on  January  1, 1998  (see  60 
FR  21075,  published  on  May  1. 1995). 
Accordingly,  certain  previously 
restrained  categories  may  have  been 
modified  or  eliminated  and  certain 
limits  may  have  been  revised.  Integrated 
products  will  no  longer  be  subiect  to 
quota.  QTA  has  informed  Singapore  of 
its  intent  to  continue  the  bilateral  visa 
arrangement  for  those  products. 

In  the  letter  published  bebw,  the 
Chairman  of  GTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1998  hmits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263. 
published  on  December  17,  1996).  Also 
see  62  FR  51832,  published  on  October 
3. 1997.  Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

AsreemcnlB 
December  10, 1007. 
Conunissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1056.  as 
amended  (7  U.S.C  1854):  Executive  Order 
11651  of  March  3. 1072.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effsctive  on  January  1. 1008.  entry  into  the 
United  States  for  consumption  and 
withdraural  from  warehouse  for  consumption 
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of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Singapore  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1998  and  extending 
tlirough  December  31, 1998.  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  resbamt 
limit 

222  

237 

239pL ' 

331  

334 ,. 

335 -„ 

338/339 

340 

341  

342 

347/348 

435 

604  ...; „ 

631  .. 

634 

63') 

638 ., 

639 

640 - 

641  

642 

645/646 

503.778  kilograms. 
280,220  dozen. 
181.097  kilograms. 

497.698  dozen  pairs. 
74,917  dozen. 
225,354  dozen. 
1,386,289  dozen  of 

wtiich  not  nwre  than 
810,160  dozen  shaU 
be  in  Category  338 
and  not  nrarethan 
900,797  dozen  shall 
be  in  Category  339. 

970.197  dozen. 

243,957  dozen. 

150,126  dozen. 

1,054,610  dozen  of 
which  not  more  than 
659,131  dozen  shall 
be  in  Category  347 
and  not  more  than 
512,6.S8  dozen  shall 
be  in  Category  348. 

6,912  dozen. 

943,438  kilograms. 

562,977  dozen  pairs. 

286,023  dozen. 

292.699  dozen 
1,050.516  dozen. 
3.554.289  dozen. 
206.837  dozen. 
337.373  dozen. 
331,267  dozen. 
161.122  dozen. 

648  ""Z"'""Z"Z". 

628.872  dozen. 
1.551,976  dozen. 

^Category     239pt.:     only     HTS     numt)er 
6209.20.5040  (diapers). 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  28. 1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  p>eriod  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Products  for  integration  in  1998  listed  in 
the  Federal  Register  notice  published  on 
May  1, 1995  (60  FR  21075)  which  are 
exported  during  1997  shall  be  charged  to  the 
applicable  limits  to  the  extent  of  any  unfilled 
balances.  After  January  1. 1998,  should  those 
unfilled  balances  be  exhausted,  such 
products  shall  no  longer  be  charged  to  any 
limit,  due  to  integration  of  these  products 
into  GATT 1994. 

OTA  has  informed  Singapore  of  its  intent 
to  continue  the  bilateral  visa  arrangement  for 
those  products.  An  export  visa  will  continue 


to  be  required,  if  applicable,  for  products 
integrated  on  and  after  January  1, 1998. 
before  entry  is  permitted  into  the  United 
States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  97-33698  Filed  12-24-97;  8:45  am) 

BILLINQ  CODE  SSIO-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Wool 
Textile  Products  Produced  or 
Manufactured  in  the  Repul>lic  of 
Uruguay 

December  19, 1997. 
AQBICT:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  Te-openings,  call 
(202) 482-3715. 

SUPPI.BIIENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agriculttu^l 
Act  of  1956,  as  amended  (7  U.S.C  1854): 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
prtHlucts,  produced  or  manufactured  in 
Uruguay  and  exported  during  the  period 
January  1, 1998  through  December  31, 
1998  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
(Chairman  of  CJTA  directs  the 
Ck)mmissioner  of  Customs  to  establish 
the  1998  limits. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996). 
Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  19. 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Cotnmissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  as  amended,  you  are  directed 
to  prohibit,  effiective  on  January  1, 1998. 
entry  into  the  United  States  for  consiunption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton  and  wool  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Uruguay  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1998  and  extending 
through  December  31. 1998,  in  excess  of  the 
following  levels  of  restraint: 


Category 


334 
335 
410 


433 

434 
435 


Twelve-month  restraint 

iRTHt 


154,726  dozen. 

133,197  dozqp. 

2,904,423  square  me- 
ters of  whk:h  not 
more  than  1 ,659,673 
square  meters  shall 
be  in  Category  410- 
A'  and  not  more 
than  2,673,912 
square  meters  shall 
be  in  Category  410- 

17,343  dozen. 
25,873  dozen. 
52,253  dozen. 
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Catagory 

Twelve  moMh  reetreM 
NmM 

442 

30.964  do26n. 

*  Category  410-A:    only  HTS    numbers 

5111.11.300).  5111.11.7(00.  5111.11.7060. 

5111.19.2000.  5111.19.6020.  5111.19.6040. 

5111.19.6060.  5111.19.6080.  5111.20.9000 

5111.30.9000.  5111.90.3000.  5111.90.9000. 

5212.11.1010.  5212.12.1010.  5212.13.1010. 

5212.14.1010.  5212  15.1010.  5212.21.1010. 

5212.22.1010.  5212.23.1010.  5212.24.1010. 

5212  25.1010.  5311.00.2000.  5407.91.0610, 

5407.92.0510.  5407  93.0610.  5407.94.0610. 

5406.31.0510,  5406.32.0610.  5406.33.0610. 

5406.34.0510.  5615.13.0610.  5615.22.0610. 

5615.92.0610.  5616.310510.  5516.32.0610. 

5616.33.0610.             5616.34.0510  and 

6301.20.0020:  Category    410-B:    only    HTS 

numbers        5007.10.6030.  5007.90.6030, 

5112.112030.  5112.11.2060.  511219.9010. 

5112.19.9020.  5112.19.9030.  5112.199040. 

5112.19.9060.  5112.19.9060.  5112.20.3000. 

5112.30.3000.  5112.90.3000.  5112.90.9010. 

511290.9000.  5212.111020.  5212.12.1020. 

5212.13.1020.  5212.141020.  5212.15.1020. 

5212.21.1020.  5212.22.1020.  5212^.1020. 

5212.24.1020.  5212.25.1020.  5309.21.2000. 

5309.29.2000.  5407.91.0620.  5407.92.0620. 

5407  93.0520.  5407.94.0620.  5406.31.0620. 

5408.32.0520.  5406.33.0620.  5406.34.0620. 

5515  13.0520.  5615.22.0620.  5615.92.0620. 

5616.310520.  5616.32.0620.  5616.30.0620 
and  5616.34.0520. 

The  limits  set  forth  abovs  are  sub|ect  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notiHed  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exptHled 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  4, 1996)  to  the 
extent  of  any  unRlled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  sat 
forth  in  this  directive.  • 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  Include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  th»t 
these  actions  fall  withm  the  foreign  aflalfS 
exception  of  the  rulemaking  provisiooa  ol 5 
U.S.C  S53|aMl). 

Slncaraly. 

Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  97-33697  Filed  12-24-97;  8:45  am) 
iajjNa  oooe  tut-on-f 


COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

Applications  of  ttM  CME  for 
Designation  as  a  Contract  Marfcst  In 
Futures  snd  Options  on  Frozsn  Pork 
BalllM 

AOCNCY:  Commodity  Futuires  Trading 
Omunission. 


ACTION:  Noticle  of  availability  of  terms 
and  conditions  of  proposed  commodity 
futures  and  options  contract. 

SUMMURY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  applied 
for  daeignation  as  a  contract  market  in 
hitures  and  options  on  frozen  pork 
bellies.  The  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96.  has  determined  that 
pubUcation  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 
DATES:  Comments  must  be  received  on 
or  before  January  28,  1998. 
ADDRESSES:  Interested  parsons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  1155  21st  Street.  NW. 
Washington.  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521  or  by  electronic  mail  to 
secretary^ftc.gov.  Reference  should  be 
made  to  the  CME  frozen  pork  bellies 
contracts. 

FOR  FURTHER  INFORMATKM  OOMTACT: 
Please  ctmtact  Fred  Linse  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission.  Three  Lateyette  Centre. 
1155  21st  Street.  NW,  Washington.  DC 
20581.  telephone  202-418-5273. 
Facsimile  number;  (202)  418-5527. 
Electronic  mail:  flinseAcftc.gov. 
tUPPLEMCNTARY  INFORMATION:  The  CME 
Stated  that: 

In  the  eight  months  that  have  pawed  since 
the  Fresh  Pork  Bellies  futures  contract  bagaa 
.  tradla^  Ot»  Exchange  has  beoooM  aware  of 
a  relewely  small  but  still  atg^flBaat  demand 
for  a  Pronn  Pork  Bellies  cootract.  )ust  as  the 
Rxrhanga  earlier  ackoowledgad  the  difficulty 
of  hedtiiig  Crash  bellies  with  e  froaea-baaed 
futures  cootract.  it  now  leoognlaaa  the 
difRculty  of  hedging  frozen  bellies  with  a 
fresh-based  futures  contract.  Therefore,  the 
Kxchany  has  decided  to  pursue  a  second, 
separate  futures  contract  for  Froaen  Pork 
Bellies  that  could  be  listed  and  traded 
Independent  of  the  Fresh  Pork  Bellies  futures 
cootrect  This  propoeed  "new"  Froaen  Pork 
Bellies  futures  coatrect  is  identical  to  the 
existing  Froaen  Poik  Bellies  futures  contract 

Copies  of  the  terms  and  conditions 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat.  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre.  1155  21st  Street.  NW. 
Washington.  IX  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 


mail  at  the  above  address  or  by  phone 
at  (202)  418-5100. 

Other  materials  submitted  by  the  CME 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI.  rivacy  and  Sunshine  Act 
Compliance  Stan  of  the  O^ce  of 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CME.  should  send  such  comments 
to  Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Conunission.  Three 
Lafayette  Centre.  1155  21st  Street,  NW. 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington.  DC.  on  December 
19, 1997. 

lehn  R.  Mielke. 

Acting  Director. 

(FR  Doc  97-33729  Filed  12-24-97;  8:45  am] 
«i-ei-» 


COMMODITY  FUTURES  TRADMQ 
COMMISSION 

Application  of  tha  NYFE  for 
Daslgnatlon  ss  s  Contract  Marttat  In 
Futuras  on  ttia  NYSE  Small  Composlta 
Inaax 

AOENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  terms 

and  conditions  of  proposed  commodity 

futures  contract. 


f:  The  New  YoA  Futures 
Exchange  (NYFE  or  Exchange)  applied 
for  designation  as  a  contract  market  in 
futures  on  the  NYSE  small  composite 
index. 

DATES:  Comments  must  be  received  on 
or  before  January  8. 1998. 
ADORCTtCl:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre,  21st  Street,  NW 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary^ftc.gov.  Reference  should  be 
made  to  the  NYFE  small  composite 
index  contract 
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FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Thomas  Leahy  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre, 
21st  Street  NW,  Washington.  20581. 
telephone  (202)  418-5278.  Facsimile 
number:  (202)  418-5527.  Electronic 
mail:  tIeahyOcftc.gov. 

SUPPl^MENTARY  INFORMATION:  There  are 
no  substantive  issues  raised  by  the 
application  since  futures  contracts  with 
similar  terms  based  on  the  composite 
index  are  actively  traded.  The  Division 
believes  that  for  this  reason,  and  in 
particular  because  the  proposed  contract 
is  identical  to  the  actively  traded 
composite  index  contract  (except  for  the 
contract  size),  a  15-day  comment  period 
is  appropriate. 

Copies  of  the  terms  and  conditions 
will  be  available  for  inspection  at  fhe 
Office  of  the  Secretariat,  Commodity 
Futiues  Trading  Commission,  Three 
Lafayette  Centre,  2l8t  Street  NW, 
Washington.  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  418-5100. 

Other  materials  submitted  by  the 
NYFE  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
.  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  argiunents  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  NYFE,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street  NW. 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington.  DC.  on  December 
18. 1997. 

Jolm  R.  Mielke. 

Acting  Director. 

(FR  Doc  97-33627  Filed  12-24-97;  8:45  am] 

nuMH  cooe  osi-ai-r 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Moating 

AQB4CY:  U.S.  Consumer  Product  Safety 
Commission,  Washington,  EKI 20207. 

TNME  AND  DATE:  Thursday,  January  8, 
1998, 10:00  a.m. 

LOCATION:  Room  420.  East  West  Towers, 
4330  East  West  Highway,  Bethesda. 
Maryland. 

STATtiS:  Open  to  the  Public. 
MATTER  TO  BE  CONSIDERED: 
Bunk  Beds 

The  staff  will  brief  the  Commission  on 
options  for  Commission  action  to 
address  entrapment  hazards  associated 
with  bunk  beds. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  AOOmONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  December  22, 1997. 
Sadye  E.  Duiui. 
Secretary. 

(FR  Doc  97-33953  Filed  12-23-97;  1:56  pm] 
MUJNQ  CODE  SISS-OI-M 


DEPARTMENT  OF  DEFEI4SE 

Dapartmant  of  ttie  Air  Forca 

Propoaad  Cdlaction;  Commant    . 
Raquast 

AOENCY:  Department  of  the  Air  Force. 
action:  Notice. 

In  compliance  with  Section  3506 
(c)(2)(A)  of  the  Paperwork  Reduction 
Act  of  1995,  the  Ctepartment  of  the  Air 
Force  announces  the  proposed 
reinstatement  of  a  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functicMis  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  and  (d) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  27, 
1998. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
HQ  AFSPC/SCMA,  150  Vandenbeig 
Street,  Suite  1105,  ATTN:  MSgt.  Gregory 
D.  Stevens,  Peterson  Air  Force  Base,  CO 
80914-4400. 

FOR  FtJRTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
HQ  AFSPC/SCMA.  Intercontinental 
Ballistic  Missile  Communications 
Mission  Support  Team,  (719)  554-3806. 

Titie,  Associated  Form,  and  OMB 
Number  Intercontinental  Ballistic 
Missile  Hardened  Intersite  Cable  Right* 
of-Way  Landowner/Tenant 
Questionnaire,  Air  Force  Form  3951, 
February  1996,  OMB  Number  0701- 
0141. 

Needs  and  Uses:  The  information 
collection  requirement  is  used  to  report 
changes  in  ownership/lease 
information,  conditions  of  missile  cable 
route  and  associated  appurtenances,  and 
projected  building/excavation  projects. 
The  information  collected  is  used  to 
ensure  system  integrity  and  to  maintain 
a  close  ctmtact  public  relations  program 
with  involved  personnel  and  agencies. 

Affected  Public:  Individuals  or 
households;  Farms. 

Number  of  Respondents:  4000. 
Responses  Per  Respondent:  1. 
Average  Burden  Per  Response:  15 
minutes. 

Frequency:  Biennially. 
Summary  of  Informatioii  CoUactioD 

Respondents  are  landowners/tenants. 
This  form  collects  updated  landowner/ 
tenant  information  as  well  as  data  on 
local  property  conditions  which  could 
adversely  affect  the  Hardened  Intersite 
Cable  System  (HICS)  such  as  soil 
erosion,  projected/building  projects, 
excavation  plans,  etc.  This  information 
also  aids  in  notifying  landowners/ 
tenants  when  HICS  preventive  or 
corrective  maintenance  becomes 
necessary  to  ensure  uninterrupted 
Intercontinental  Ballistic  Missile 
command  and  control  capability. 
BailMra  A.  CannichaeL 

Alternate  Air  Force  Federal  Register  Liaison 
Officv. 

[FR  Doc  97-33723  Filed  12-24-97;  8:45  am] 

aiLiJNO  oooe  3»i»-oi-r 
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OEPARTMEHT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patents  for  Non- 
Exclusive,  Exclusive,  or  Partially- 
Exclusive  Licensing 

AOENCY:  U.S.  Army  Research 
Laboratory,  Adelphi,  Maryland. 

action:  Notice. 

summary:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  the  following  U.S.  patents 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  All  of  the  listed 
patents  have  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army, 
Washington.  D.C 

These  patents  cover  a  wide  variety  of 
technical  arts  including:  A  long-range 
nonlethal  bullet,  a  device  to  detect 
muzzle  flash  from  a  gun. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Pub.  L.  99-502) 
and  Section  207  of  Title  35.  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  U.S.  Army 
Research  Laboratory  wish  to  license  the 
U.S.  patents  listed  below  in  a  non- 
exclusive, exclusive  or  partially 
exclusive  manner  to  any  party 
interested  in  manufacturing,  using.  andV 
or  selling  devices  or  processes  covered 
by  these  patents. 

Title:  Long-Range  Nonlethal  Bullet. 

Inventor  Raine  M.  Gilbert. 

Patent  Number:  5,691,501. 

Issued  Date:  November  25, 1997. 

Title:  Infrared  Sniper  Detection 
Enhancement. 

Inventor:  David  B.  Hillis. 

Patent  Number:  5. SM.QS9. 

Issue  Date:  November  11, 1997. 

ran  FUfTTHER  IWrOnMATIOH  CONTACT; 

Ms.  Norma  Vaught.  Technology  Transfisr 
Office.  AMSRL-CS-TT,  U.S.  Army 
Research  Laboratory,  Adelphi,  Maryland 
20832-1197,  tel:  (301)  394-2962;  fax: 
(301)  394-5815  e-mail:  nvaught6arl.mil. 

•UPmACNTMV  mfomaation:  None. 
MvyV.Yoirti. 

Alternate  Army  Federal  Repster  Liaison 

Officer. 

(FR  Doc.  97-33777  Filed  12-24-07:  S:45  am) 


DEPARTMENT  OF  DEFENSE 

Depertment  of  the  Army 

Availability  of  U.S.  Patents  for  Non- 
Exclusive,  Exclusive,  or  Partially> 
Exduaive  Ucenaing 

AOOCY:  U.S.  Army  Research 
Laboratory,  Adelphi,  Maryland. 

AcnON:  Notice. 

summary:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  the  following  U.S.  f>atents 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  All  of  the  listed 
patents  have  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army. 
Washington,  D.C. 

These  patents  cover  a  wide  variety  of 
technical  arts  including:  a  method  of 
control  computers  by  mental  thought, 
an  eyetracker  to  control  heads-up 
displays  and  a  means  to  detect  an  image 
on  a  screen  by  non-visible  light. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Pub.  L  99-502) 
and  Section  207  of  Title  35,  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  U.S.  Army 
Research  Laboratory  wish  to  license  the 
U.S.  patents  listed  below  in  a  non- 
exclusive, exclusive  or  partially 
exclusive  manner  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  these  patents. 

Title:  Detecting  Target  Imaged  on  a 
Large  Screen  Via  Non- Visible  Light. 
Inventor:  Gordon  L.  Herald. 
Patent  Number:  5,690.492. 
Issue  Date:  November  25, 1997. 

Title:  Eyetracker  Control  of  Heads-Up 
Displays. 

Inventor:  Christopher  C  Smyth. 

Patent  Number:  5,689,619. 

Issue  Date:  November  18, 1997. 

Title:  Method  aikl  Apparatus  for 
Estimating  a  Cognitive  Decision  Made  in 
Response  to  a  Known  Stimulus  from  the 
Corresponding  Single-Event  Evoked 
Cerebral  Potential. 

Inventor:  Christopher  C.  Smyth. 

Patent  Number:  5,687,291. 

Issue  Date:  November  11, 1997. 


FOR  FURTHER  INTORMATIOW  CONTACT:  Mr. 
Michael  Rausa,  Technology  Transfer 
Office.  AMSRL-CS-TT/Bldg  434.  U.S. 
Army  Research  Laboratory,  Aberdeen 
Proving  Groimd,  Maryland  21005-5425, 
tel:  (410)  278-5028:  fax:  (410)  278-5820. 


SUPPLQMBirARY  INFORMATKM:  None. 
Maiy  V.  Yonls, 

Alternate  Army  Federal  Register  Liaison 
Officer. 

IFR  Doc.  97-33773  Filed  12-24-^7;  8:45  am) 

MLLMQ  COOC  3710-Oa-M 


DEPARTMENT  OF  EDUCATION 

Recognition  of  Accrediting  Agencies, 
State  Agencies  for  Approval  of  Public 
Postseoondary  Vocational  Education, 
and  State  Agencies  for  Approval  of 
Nurse  Education 

AGENCY:  Department  of  Education. 
ACTKM:  Request  for  comments  on 
agencies  applying  to  the  Secretary  for 
Initial  or  Renewed  Recognition. 

DATES:  Commenters  should  submit  their 
written  comments  by  February  12, 1998 
to  thaaddress  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  W.  Kershenstein,  DirectOT, 
Accreditation  and  Eligibility 
Determination  Division,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
3915  ROB-3,  Washington,  DC  20202- 
5244,  telephone:  (202)  708-7417. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339 
between  8  a.m.  and  7  p.m..  Eastern  time, 
Monday  through  Friday. 

Submisaitm  of  Third-Party  Conunenta 

The  Secretary  of  Education 
recognizes,  as  reliable  authorities  as  to 
the  quality  of  education  offered  by 
institutions  or  programs  within  their 
scope,  accrediting  agencies  and  State 
approval  agencies  for  public 
p<Mtsecondary  vocational  education  and 
nurse  education  that  meet  certain 
criteria  for  recognition.  The  purpose  of 
this  notice  is  to  invite  interested  third 
parties  to  present  written  comments  on 
the  agencies  listed  in  this  notice  that 
have  applied  for  initial  or  continued 
recognition.  A  subsequent  Federal 
Kegialer  notice  will  announce  the 
meeting  and  invite  individuals  and/or* 
groups  to  submit  requests  for  oral 
presentation  before  the  National 
Advisory  Committee  on  Institutional 
Quality  and  Integrity  (the  "Advisory 
Committee")  on  the  agencies  being 
reviewed.  That  notice,  however,  does 
not  constitute  another  call  for  wrritten 
comment.  This  notice  is  the  only  call  for 
written  conunent. 

All  comments  received  in  respimse  to 
this  notice  will  be  reviewed  by 
Department  staff  as  part  of  its  evaluation 
of  the  agencies'  compliance  with  the 
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Secretary's  Criteria  for  Recognition.  In 
order  for  Department  staff  to  give  full 
consideration  to  the  comments  received 
and  to  address  them  in  the  staff  analyses 
that  will  be  presented  to  the  Advisory 
Committee  at  its  June  1998  meeting,  the 
comments  must  arrive  at  the  address 
listed  above  not  later  than  February  12, 
1998.  Comments  received  after  the 
deadline  will  be  reviewed  by 
De]}artment  staff,  which  will  take 
action,  as  appropriate,  either  before  or 
after  the  meeting,  should  the  comments 
suggest  that  an  accrediting  agency  is  not 
acting  in  accordance  with  the 
Secretary's  Criteria  for  Recognition. 

All  comments  must  relate  to  the 
Secretary's  Criteria  for  the  Recognition 
of  Accrediting  Agencies.  Comments 
pertaining  to  agencies  whose  interim 
reports  will  be  reviewed  must  be 
restricted  to  the  concerns  raised  in  the 
Secretary's  letter  for  which  the  report  is 
requested. 

"The  Advisory  Committee  advises  the 
Secretary  of  Education  on  the 
recognition  of  accrediting  agencies  and 
State  approval  agencies.  The  Advisory 
Committee  is  scheduled  to  meet  June  8- 
10,  1998  in  Washington,  D.C.  All 
written  comments  in  response  to  this 
notice  that  are  received  by  the 
Department  by  the  deadline  will  be 
considered  by  both  the  Advisory 
Committee  and  the  Secretary. 
Comments  received  after  the  deadline, 
as  indicated  previously,  will  be 
reviewed  by  Dep>artment  staff,  which 
will  take  follow-up  action,  as 
appropriate,  either  before  or  after  the 
meeting.  Commenters  whose  comments 
are  received  after  the  deadline  will  be 
notified  by  staff  of  the  disposition  of 
those  comments. 

The  following  agencies  will  be 
reviewed  during  the  Jime  1998  meeting 
of  the  Advisory  Committee: 

Nationally  Recognized  Accrediting 
Agencies 

Petitions  for  Initial  Recognition — 

1.  Council  on  Integrative  Medical 

Education  (requested  scope  of 
recognition:  the  accreditation  of 
colleges  and  programs  leading  to 
the  Doctor  of  Integrative  Medicine 
(IMD)  degree  and  Doctor  of 
Phvsiatric  Medicine  (PMD)) 

2.  Northwest  Association  of  Schools  and 

Colleges,  Commission  on  Schools 
(requested  scope  of  recognition:  the 
accreditation  and  preaccreditation 
("Candidate  for  Accreditation")  of 
public  vocational/technical  schools 
offering  non-degree  postsecondary 
education  in  Alaska,  Idaho, 
Montana,  Nevada,  Oregon,  Utah, 
and  Washington) 


Petitions  for  Renewal  of  Recognition — 

1.  Association  for  Clinical  Pastoral 

Education,  Inc.,  Accreditation 
Commission  (requested  scope  of 
recognition:  the  accreditation  and 
preaccreditation  ("Candidacy  for 
Accredited  Membership")  of 
clinical  pastoral  education  centers, 
as  well  as  clinical  pastoral 
education  and  supervisory  clinical 
pastoral  education  programs. 

2.  Commission  on  Accreditation  of 

Allied  Health  Education  Programs, 
Council  on  Accreditation  and 
Recognition  (requested  scope  of 
recognition:  the  accreditation  and 
preaccreditation  ("Candidate 
status")  of  educational  programs  for 
the  allied  health  occupations  of 
cytotechnologist,  diagnostic 
medical  sonographer, 
electroneurodiagnostic  technologist, 
emeigency  medical  technician- 
paramedic,  perfusionist,  physician 
assistant,  and  surgical  tedmologist) 

3.  Commission  on  Optidnary 

Accreditation  (requested  scope  of 
recognition:  the  accreditation  of 
two-year  programs  for  the 
ophthalmic  dispenser  and  one-year 
programs  for  the  opthalmic 
laboratory  technician) 

4.  Middle  States  Association  of  Colleges 
and  Schools,  Commission  on 
Secondary  Schools  (requested  scope 
of  recognition:  the  accreditation  and 
preaccreditation  ("Candidate  for 
Accreditation")  of  public  vocational/ 
technical  schools  offering  non- 
degrees,  postsecondary  education  in 
Delaware,  the  District  of  Colimibia, 
Maryland,  New  Jersey,  New  York. 
Permsylvania,  Puerto  Rico,  and  the 
Virgin  Islands) 

5.  National  Association  of  Nurse 
Practioners  in  Reproductive  Health 
(requested  scope  of  recognition:  the 
accreditation  of  women's  health  nurse  ^ 
practitioner  programs) 

6.  New  Yori:  State  Board  of  Regents 
(requested  scope  of  recognition:  the 
accreditation  (registration)  of 
collegiate  degree-granting  programs  or 
curricula  offered  by  institutions  of 
higher  education  in  the  state  of  New 
York  and  of  credit-bearing  certificate 
and  diploma  programs  offered  by 
degree-granting  institutions  of  higher 
education  in  the  state  of  New  York) 

7.  North  Central  Association  of  Colleges 
and  Schools,  Commission  on  Schools 
(requested  scope  of  recognition:  the 
accreditation  and  preaca«ditation 
("Candidate  for  Accreditation")  of 
schools  offering  non-degree, 
postsecondary  education  in  Arizona, 
Arkansas,  Colorado,  Illinois,  Indiana. 
Iowa.  Kansas,  Michigan,  Minnesota, 


Missouri,  Nri>ra8ka,  New  Mexico, 
North  Dakota,  Ohio,  Oklahoma,  South 
Dakota,  West  Virginia,  Wisconsin,  and 
Wyoming) 

Interim  Reports 

(An  interim  report  is  a  follow-up 
report  on  an  accrediting  agency's 
compUance  with  specific  criteria  for 
recognition  that  was  requested  by  the 
Secretary  when  the  Secretary  granted 
initial  or  renewed  recognition  to  the 
agency) — 

1.  Accrediting  Association  of  Bible 
Colleges,  Commission  on  Accrediting 

2.  American  Association  of  Nxuse 
Anesthetists,  Council  on 
Accreditation  of  Nurse  Anesthesia 
Educational  Programs 

3.  American  Bar  Association,  Council  of 
the  Section  of  Legal  Education  and 
Admissions  to  the  Bar 

4.  Accreditation  Commission  for 
Acupimcture  and  Oriental  Medicine 

5.  Accrediting  Council  on  Education  in 
Journalism  and  Mass  Communication, 
Accrediting  Committee 

6.  American  Dietetic  Association, 
Commission  on  Accreditation/ 
Approval  for  Dietetics  Education 

7.  American  Osteopathic  Association. 
Bureau  of  Professional  Education 

8.  American  Physical  Therapy 
Association,  Commission  on 
Accreditation  in  Physical  Therapy 
Education 

9.  Distance  Education  and  Training 
Council,  Accrediting  Commission 

10.  Joint  Review  Committee  on 
Education  in  Radiologic  Technology 

11.  National  Accrediting  Agency  for 
Clinical  Laboratory  Sdence 

12.  National  Coimcil  for  Accreditation 
of  Teacher  Education 

13.  National  League  for  Nuraing 
Accreditation  Commission 

14.  Transitional  Association  of  Christian 
Colleges  and  Schools,  Accrediting 
Commission 

State  Agencies  Recognized  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education 

Petitions  for  Renewal  of  Recoffiition — 

1.  Kansas  Board  of  Education 

2.  New  York  State  Board  of  Regents, 
Vocational  Education 

Interim  Report — 

1.  Oklahoma  State  Board  of  Vocational 
and  Technical  Education 

State  Agency  Recognized  for  the 
Approval  of  Nurse  Education 

Petition  for  Renewal  of  Recognition — 

1.  New  York  State  Board  of  Regents, 
Nuraing  Education  Unit 
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Federal  Agency  Seeking  Degree- 
Granting  Authority 

In  accordance  with  the  Federal  policy 
governing  the  granting  of  academic 
degrees  by  Federal  agencies  (approved 
by  a  letter  from  the  Director.  Bureau  of 
the  Budget,  to  the  Secretary.  Health, 
Education,  and  Welfare,  dated 
December  23, 1954),  the  Secretary  is 
required  to  establish  a  review  committee 
to  advise  the  Secretary  concerning  any 
legislation  that  may  be  proposed  that 
would  authorize  the  granting  of  degrees 
by  a  Federal  agency.  The  review 
committee  forwards  its  recommendation 
concerning  a  Federal  agency's  proposed 
degree-granting  authority  to  the 
Secretary,  who  then  forwards  the 
committee's  recommendation  and  the 
Secretary's  recommendation  to  the 
Office  of  Management  and  Budget  for 
review  and  transmittal  to  the  Congress. 
The  Secretary  uses  the  Advisory 
Committee  as  the  review  committee 
required  for  this  purpose.  Accordingly, 
the  Advisory  Committee  will  review  the 
following  institution  at  this  meeting: 

Proposed  Master's  Degree-Granting 
Authority 

1.  U.S.  Army  War.  Carlisle.  PA  (request 
to  award  the  master's  degree  in 
Strategic  Studies  to  students  who 
complete  its  non-resident  track) 

Public  Inspection  of  Petitions  and 
Third-Party  Comments 

All  petitions  and  interim  reports,  and 
those  third-p>arty  comments  received  in 
advance  of  the  meeting,  will  be 
available  for  public  inspection  and 
copying  at  the  U.S.  Department  of 
Education.  ROB-3.  Room  3915,  7th  and 
D  Streets.  SW..  Washington,  DC  20202- 
5244.  telephone  (202) 708-7417 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  until  May 
18,  1998.  They  will  be  available  again 
after  the  June  8-10  Advisory  Committee 
meeting,  it  is  preferred  that  an 
appointment  be  made  in  advance  of 
such  inspection  or  copying. 

Dated:  December  17. 1997. 
David  A.  LaagaaKkM'. 
Assistant  Secretary  for  Postsecondary 
Education. 

IFR  Doc.  97-33734  Filed  12-24-97;  8:45  am) 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advlaory  Board; 
Notice  of  Opan  Meeting 

AOCNCV:  Department  of  Energy. 
summary:  Consistent  with  the 
provisions  of  the  Federal  Advisory 


Committee  Act  (Pub.  L.  92-463,  86  Stat. 

770).  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 

Name:  Secretary  of  Energy  Advisory 
Board — Tennessee  Valley  Electric 
System  Advisory  Committee. 

Date  and  Time:  Tuesday.  January  20. 
1998,  3:00  P.M.— 9:00  P.M. 

Place:  Nashville  Convention  Center, 
Room  204.  601  Commerce  Street, 
Nashville,  Tennessee  37203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Burrow.  Secretary  of  Energy 
Advisory  Board  (AB-1).  US  Department 
of  Energy,  1000  Independence  Avenue. 
SW.  Washington,  D.C.  20585,  (202)  586- 
1709. 

SUPPLatKNTARY  INFORMATION:  The 

purpose  of  the  Tennessee  Valley  Electric 
System  Advisory  Committee  is  to 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  Advisory  Board  on  the  role  of 
the  Tennessee  Valley  Authority  (TVA) 
in  a  restructured  competitive  electric 
industry.  The  Tennessee  Valley  Electric 
System  Advisory  Committee  will 
prepare  a  report  for  submission  to  the 
Secretary  of  Energy  Advisory  Board. 

Tentative  Agenda 

Tuesday,  January  20,  1998 

3:00—5:30  PM  Opening  Remarks— The 
Honorable  Butler  Derrick,  Chairman 

Presentations 

Working  Session 
5:30—6:30  PM  Dinner  Break 
6:30— 9:00PM  Working  Session 

Public  Comment  Period 
9:00  PM  Adjourn 

This  tentative  agenda  is  subject  to 
change.  A  final  agenda  will  be  available 
at  the  meeting. 

Public  Participation:  The  Chairman  of 
the  Tennessee  Valley  Electric  System 
Advisory  Committee  is  empowered  to 
conduct  the  meeting  in  a  way  which 
will,  in  the  Chairman's  judgment, 
facilitate  the  orderly  conduct  of 
business.  During  its  meeting  in 
Nashville.  Tennessee,  the  Tennessee 
Valley  Electric  System  Advisory 
Committee  welcomes  public  comment. 
Members  of  the  public  will  be  heard  in 
the  order  in  which  they  sign  up  at  the 
beginning  of  the  meeting.  The 
Tennessee  Valley  Electric  System 
Advisory  Committee  will  make  every 
effort  to  hear  the  views  of  all  interested 
parties.  Written  comments  may  be 
submitted  to  Skila  Harris.  Executive 
Director.  Secretary  of  Energy  Advisory 
Board.  AB-1.  US  Department  of  Energy, 
1000  Independence  Avenue,  SW. 
Washington,  D.C  20585. 

A4inutes:  Minutes  and  a  transcript  .of 
the  meeting  will  be  available  for  public 
review  and  copying  approximately  30 


days  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Room,  lE-190  Forrestal  Building.  1000 
Independence  Avenue,  SW, 
Washington,  D.C,  between  9:00  A.M. 
and  4:00  P.M..  Monday  through  Friday 
except  Federal  holidays.  Information  on 
the  Tennessee  Valley  Electric  System 
Advisory  Committee  may  also  be  found 
at  the  Secretary  of  Energy  Advisory 
Board's  web  site,  located  at  http:// 
www.hr.doe.gov/seab. 

Issued  at  Washington.  D.Q,  on  December 
18. 1997. 

Rachel  M.  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 

IFR  Doc.  97-33717  Filed  12-24-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP9e-02-00q 

ANR  Pipalina  Company;  Notica  of 
Propoaad  Changaa  in  FERC  Gaa  TartfT 

December  19. 1997. 

Take  notice  that  on  December  17, 
1997,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  No.  1.  the 
following  revised  tariff  sheets  to  be 
effective  February  1, 1998: 

Third  Revised  Sheet  No.  137 
First  Revised  Sheet  No.  137A 
Second  Revised  Sheet  No.  138 
Second  Revised  Sheet  No.  139 
First  Revised  Sheet  No.  139 A 
Second  Revised  Sheet  No.  140 
First  Revised  Sheet  No.  141 
Second  Revised  Sheet  No.  142 
First  Revised  Sheet  No.  143 
Third  Revised  Sheet  No.  144 

ANR  states  that  it  is  revising  the 
cashout  mechanism  set  forth  in  its  tariff 
to:  (1)  Revise  the  methodology  by  which 
prices  are  determined  for  the  purchase 
and  sale  of  imbalance  volumes  that  are 
cashed-out  on  its  system;  and  (2) 
provide  for  a  two-way  flow-through  of 
gains  and  losses  from  the  purchase  and 
sale  of  cvhout  volimfies. 

ANR  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motion  or  protests  must  be 
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filed  as  provided  in  Section  154.210  of 

the  Commission's  Regulations.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room 

Unwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-33658  Filed  12-24-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  CP97-663-001] 

Michigan  Gaa  Storage  Company; 
Notice  of  Petition  To  Amend 

December  19. 1997. 

Take  notice  that  on  November  25. 
1997,  Michigan  Gas  Storage  Company 
(MGSCo).  212  West  Michigan  Avenue, 
Jackson,  Michigan  49201.  filed  with  the 
Commission,  pursuant  to  Section  7  of 
the  Natural  Gas  Act  (NGA),  a  petition  to 
amend  the  order  issued  on  September 
19, 1997,  in  Docket  No.  CP97-563-O00 
to  slightly  modify  the  construction 
authorized  in  the  Cranberry  Lake 
Storage  Field,  Clare  County,  Michigan, 
all  as  more  fully  set  forth  in  the 
application  for  amendment,  which  is 
open  to  the  public  for  inspection. 

Michigan  Gas  Storage  Company 
(MGSCo)  notified  the  Commission  on 
November  25,  1997,  that  MGSCo  has 
now  develop>ed  an  alternative, 
functionally  equivalent  piping 
configuration  for  the  Cranberry  Lake 
Storage  Field  in  Clare  County, 
Michigan,  which  varies  slightly  fiom 
what  the  Director,  Office  of  Pipeline 
Regulation  authorized  on  September  19, 
1997,  in  Docket  No.  CP97-563-000. 
Specifically,  MGSCo  states  that  the 
existing  6-incb  diameter  (approximately 
125  feet)  and  4- inch  diameter 
(approximately  625  feet)  pipe  on  Lateral 
63  East  between  wells  C715  and  C350  is 
in  good  condition  and  does  not  need  to 
be  replaced  with  the  originally  proposed 
2-inch  diameter  pipe.  This  segment  of 
the  pipe  only  required  minor  repairs  to 
the  pipe  coating. 

Indeed,  MGSCo  now  proposes  to  cut 
and  remove  the  1.690  feet  of  existing  6- 
inch  diameter  pipe  between  wells  C353 
and  C715  on  Lateral  63  East,  rather  than 
replacing  it  with  the  8-inch  diameter 
pipe  authorized  in  the^ptember  19, 


1997,  order.  MGSCo  states  that  it  can 
install  the  pig  launcher  at  the  eastern 
cut  end  of  this  segment.  Gas  would  then 
flow  westward  from  the  storage  wells 
along  this  section  of  lateral  through  8- 
inch  diameter  pipe. 

MGSCo  also  states  that  gas  flowing 
through  the  existing  6-inch  and  4-inch 
diameter  segment  (east  of  the  1,690  feet 
of  removed  pipe)  on  Lateral  63  East 
would  flow  northward  through  the 
existing  4-inch  diameter  tie-Une 
between  Laterals  62  East  and  63  East. 
MGSCo  further  states  that  these  minor 
modifications  could  save  $80,000  in 
material  and  labor  costs,  as  well  as 
avoid  the  cutting  of  trees  in  a  15-foot  by 
300-foot  temporary  work  area. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
December  29, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  384.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Lin«raod  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-33655  Filed  12-24-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commiaaion 


[Docket  No.  CPM-2-00(q 

ANR  Pipalina  Company;  Notica  of 
Intent  To  Prepare  an  Environmantal 
Aaaaaamant  for  the  Propoaad  Kant 
County  Raplacamant  Project  and 
Raquaat  for  Commenta  on 
Environmental  iaauaa 

December  19. 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  replacement  of  about  0.96  mile  of 
22-inch-diameter  pipeline  proposed  in 


the  Kent  County  Replacement  Project.* 
This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

Summary  of  the  Proposed  Project 

ANR  Pipeline  Company  (ANR) 
proposes  to  replace  about  0.96  mile  of 
22-inch-diameter  pipeline  to  maintain 
compliance  with  the  U.S.  Department  of 
Transportation  pipeline  safety 
regulations.  There  would  be  no  increase 
in  the  capacity  of  ANR's  system  as  a 
result  of  this  proposal.  ANR  seeks 
authority  to  construct  and  operate: 

•  0.96  mile  of  22-inch-diameter 
replacement  pipeline  in  Kent  Coimty. 
Michigan. 

No  nonjurisdictional  facilities  would 
be  constructed  as  a  result  of  this 
proposal. 

Ine  location  of  the  project  facilities  is 
shown  in  appendix  1.* 

Land  Requirements  for  Construction 

Construction  of  the  proposed  focilities 
would  require  about  8.6  acres  of  land, 
including  a  75-foot-wide  construction 
right-of-way,  additional  temporary  work 
spaces,  and  a  staging  area.  Following 
construction,  no  new  permanent  ri^t- 
of-way  would  be  required.  All  of  the 
right-of-way  would  be  restored  and 
allowed  to  revert  to  its  former  use. 

The  EA  Process  ' 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  fix)m  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 


<  ANR  Pipeline  Company's  application  was  filed 
with  the  Commission  under  Section  7  of  the  Natural 
Gas  Act  and  Part  157  of  the  Commission's 
regulations. 

'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Regiater.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  886  First  Street. 
NX.  Washington.  D.C.  20426.  or  call  (202)  20»- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  maiL 
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them  to  comment  on  their  arees  of 
concern. 

The  EA  %rill  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  geology  and  soils 

•  water  resources,  flsheries.  and 
wetlands 

•  vegetation  and  wildlife 

•  endangered  and  threateaed  species 

•  public  safety 

•  land  use 

•  cultural  resources 

•  air  quality  and  noise 

•  hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affiacted 
landowners,  newspapers,  libraries,  and 
the  Commission's  ofncial  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Cufrenlly  Identified  Environmental 
issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
baaed  on  a  preliminary  review  of  the 
proposed  ftdlities  and  the 
environmental  information  provided  by 
ANR.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Proximity  of  the  replacement  to  5 
residences. 

•  bnpact  on  cultivated  croplands. 

•  Crossing  of  the  East  Fork  of  San 
Creek,  a  state-designated  trout  stream. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  speciHc  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 


•  Send  two  copies  of  your  letter  to: 
Secretary.  Federal  Energy  Re^latory 
Commission.  868  First  St.,  N.W.,  Room 
lA,  Washington,  DC  20426: 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  FR- 
11.2; 

•  Reference  Docket  No.  CP98-2-000; 
and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  January  20, 1998. 

If  you  are  interested  in  obtaining 
procedural  information,  please  write  to 
the  Secretary  of  the  Commission. 

Becoming  an  Interrenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  ofRdal  party  to  the 
proceeding  or  become  an  "intervenor." 
Among  other  things,  intervenors  have 
the  rig^t  to  receive  copies  of  case- 
related  Commission  docvunents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  tiling  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention. 

You  do  nt^  need  intervenor  status  to 
have  your  comments  considered. 
LetoO-CaafaelL 
S€cr&tory. 

IFR  Doc.  97-33692  Filed  12-24-97:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  R«gul«iDry 

Commission 

Notice  of  Application  Tendersd  for 
Filing  With  the  Commission 

December  19, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  P-2487-006. 

c.  Date  Filed:  December  10. 1997. 

d.  Applicant.  John  M.  Skorupski. 

e.  Name  of  Project:  Hoosick  Falls 
Water  Power  Project. 


f.  Location:  On  the  Hoosic  River  in 
Rensselaer  County,  near  Hoosick.  New 
York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  S§  791(a)-825{r). 

h.  Applicant  Contact  John  M. 
Skorupski,  71  River  Road,  Hoosick 
Falls,  NY  12090,  (518)  686-0062; 
Douglas  C.  Clark,  PE.  Clark  Engineering 
k  Surveying.  P.C.  658  Route  20,  P.O. 
Box  730.  New  Lebanon.  NY  12125.  (518) 
794-6613. 

i.  FERC  Contact  Richard  Takacs  (202) 
219-2840. 

j.  Commenf  Date:  60  days  from  the 
filing  date  shown  in  paragraph  (c). 

k.  Description  ofFtoject.  "the 
proposed  project  would  consist  of:  (1) 
An  existing  16-foot-high  and  149.5-foot- 
long  dam:  (2)  an  existing  16-acre 
reservoir,  (3)  a  powerhouse  containing 
two  generating  units  for  a  total  installed 
capacity  of  830  kW;  (4)  a  500-foot-long 
transmission  line;  and  (5)  appurtenant 
facilities.  The  applicant  estimates  that 
the  total  average  annual  generation 
would  be  3.700  MWh.  for  the  [rroject. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  New  York  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  §  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  800.4. 

m.  Pursuant  to  18  CFR  4.32(b)(7),  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  foctual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  filing  date  and  serve  a  copy  of  the 
request  on  the  applicant. 
Liawood  A.  Watsoa.  Jr.. 
Acting  Seavtary. 

(FR  Doc.  97-33656  Piled  12-24-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notlcs  of  Transfar  of  License 

December  19, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfar  of 
License. 

b.  Project  No.:  2935-013. 

c.  Date  filed:  November  13, 1997. 

d.  Applicants:  GTXL.  Inc.  and 
Enterprise  Mill.  LLC 


e.  Name  of  Project:  Enterprise. 

f.  Location:  On  the  Augusta  Canal  of 
the  Savannah  River  in  the  City  of 
Augusta,  Richmond  County,  Georgia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  791(a)-825(r). 

h.  Applicants  Contacts:  Kenneth  G. 
Jaffa,  Esq..  Richard  P.  Sparling,  Esq., 
Swidler  &  Berlin,  3000  K  Street  N.W.. 
Washington,  D.C.  20007-5116,  (202) 
424-7500.  James  E.  Blanchard.  Esq., 
1200  First  Union  Bank  Bldg.,  P.O.  Box 
905,  Augusta,  GA  30903,  (706)  823- 
2411. 

i.  FERC  Contact:  Thomas  F.  Papsidero 
(202) 219-2715. 

t  Comment  Date:  February  5.  1998. 
.  Description  of  Filing:  Application 
to  transfer  the  license  for  the  Enterprise 
Project  to  Enterprise  Mill,  LLC. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl  & 
D2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Docimients — ^Any  filings  must  bear  in 
all  capital  lettere  the  title 
"COMMENTS"  "RECOMMENDATIONS 
FC«  TERMS  AND  CONDITICWS", 
"PROTEST",  OR  "MOTION  TO 
INTERVENE",  as  appUcable,  and  the 
Project  Number  of  the  particular 


application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E.. 
Washington,  D.C.  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
&t>m  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linnvood  A.  Walaon,  Jr., 
Acting  Secretary. 

[FR  Doc  97-33657  Filed  12-24-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-Sa40-q 

Agency  Information  CoNaction 
ActivWaa:  Propoaad  CoHaction; 
Commam  Raquaat;  Information 
Collaction  Request  National  Pollutant 
Discharge  EHmination  System  for  the 

Water  Quality  Quidanca  for  the  Qraat 
Lakes  System 

AQBICY:  EnvirtMimental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Information  Collection  Request  National 
Pollutant  Discharge  Elimination  System 
Great  Lakes  Water  Quality  Guidance 
(EPA  ICR  Number  1639.03;  OMB 
Control  Number  2040-0180;  expiration 
date  March  31, 1998).  Before  submitting 
the  ICR  to  OMB  for  review  and 
approval,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  proposed 
information  collection  as  described 
below. 

DATES:  Comments  must  be  .submitted  (m 
or  before  February  27, 1998. 

ADDRESSES:  An  original  and  foxir  copies 
of  comments  should  be  submitted  to 
Mark  Morris  (4301).  U.S.  EPA,  401  M 
Street,  SW,  Washington.  D.C.  20460. 
This  ICR  concerning  the  Water  Quality 
Guidance  for  the  Great  Lakes  System  is 
available  upon  request  by  contacting 
Mark  Morris  (4301).  U.S.  EPA,  401  M 
Stieet.  SW,  Washington.  D.C.  20460. 
(202)  260-0312.  The  ICR  is  also 
available  for  inspection  and  copying  at 
U.S.  EPA  Region  5.  77  West  Jackson 
Blvd..  Chicago.  IL  60604  by 
appointment  <mly.  Appointments  may 
be  made  by  calling  Mary  Willis  Jackson 
(telephone  312-686-3717). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Morris  (4301),  U.S.  EPA,  401  M 
Street,  SW,  Washington,  D.C.  20460 
(202-260-0312). 

SUPPLBNENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  today's  action  are  those 
discharging  pollutants  to  watere  of  the 
United  States  in  the  Great  Lakes  System. 
Potentially  affected  categories  and 
entities  include: 


Examples  at  potentiaily  affected  amities 


Industries  discharging  toxic  poWutants  to  waters  in  the  Great  L^tes  System  as  defined  in  40  CFR  132.2. 
Publidy-owned  treatment  woiks  discharging  toxic  poHutants  to  waters  of  the  Great  lakes  System  as  defined  in  40  CFR 
132.2. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  the  final  Water  Quality 
Guidance  for  the  Great  Lakes  System 
(the  Guidance).  This  table  lists  the  types 
of  entities  that  EPA  is  now  aware  could 
potentially  be  affected  bylhis  action. 
Other  types  of  entities  not  listed  in  the 
table  could  also  be  affected.  To 
determine  whether  your  facility  may  be 
affected  by  this  rule,  you  should 
examine  the  definition  of  "Great  Lakes 


System"  in  40  CFR  132.2  and  examine 
40  CFR  132  which  describes  the 
purpose  of  water  quality  standards  and 
implementation  procedures.  If  you  have 
any  questions  regarding  the 
apphcability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Title:  Information  Collection  Request 
National  Pollutant  Discharge 
Elimination  System  Great  Lakes  Water 
Quality  Guidance  (OMB  Control  No. 


2040-0180;  EPA  ICR  No.1639.03) 
expiring  March  31, 1998. 

Abstract:  The  primary  objective  of  the 
Clean  Watw  Act  (CWA)  is  "to  restore 
and  maintain  the  chemical,  physical 
and  biological  integrity  of  the  nation's 
waters"  (section  101(a)).  CWA  section 
402  establishes  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  program  to  regulate  the  discharge 
of  any  pollutant  or  combination  of 
pollutants  from  point  sources  into  the 
waters  of  the  United  States.  CWA 
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section  402(a),  as  amended,  authorizes 
the  EPA  Administrator  to  issue  permits 
for  the  discharge  of  pollutants  if  those 
discharges  meet  the  following 
requirements: 

•  All  applicable  requirements  of 
CWA  sections  301.  302,  306.  307.  308. 
and  403;  and 

•  Any  conditions  the  Administrator 
determines  are  necessary  to  carry  out 
the  provisions  and  obiectives  of  the 
CWA. 

Section  101  of  the  Great  Lakes  Critical 
Programs  Act  (CPA)  amends  section  118 
of  the  CWA  and  directs  EPA  to  publish 
water  quality  guidance  for  the  Great 
Lakes  System.  Provisions  of  the 
Guidance  are  codified  in  40  CFR  part 
132.  The  Guidance  establishes 
minimum  water  quality  criteria, 
implementation  procedures,  and 
antidegradation  provisions  for  the  Great 
Lakes  System. 

EPA  and  delegated  NPDES  permitting 
authorities  may  need  point  source 
dischargers  in  the  Great  Lakes  Basin  to 
collect  and  submit  information  for  the 
following  reasons: 

•  To  implement  methodologies  for 
setting  numerical  water  quality  criteria 
and  values  promulgated  by  States  and 
Tribes  for  pollutants  in  the  Great  Lakes. 
The  Great  Lakes  States  will  use  the 
methodologies  consistent  with  the  final 
Guidance  when  revising  existing  or 
promulgating  new  water  quality  criteria. 

•  To  evaluate  requests  lor  permit 
changes  using  antidegradation  policies 
and  procedures  consistent  with  the  final 
Guidance. 

•  To  further  the  pollution  prevention 
policy  that  focuses  on  the  virtual 
elimination  of  toxic  discharges  into  the 
Great  Lakes  System. 

•  To  translate  provisions  consistent 
with  the  elements  of  the  final  Guidance 
into  controls  for  point  sources  of 
pollutants. 

•  To  identify  the  facilities  that  require 
additional  permit  conditions  (i.e..  those 
that  are  discharging  pollutants  at  levels 
of  concern  into  the  Great  Lakes  System). 

•  To  identify  new  pollutants  in 
existing  discharges. 

•  To  evaluate  water  quality  in  the 
Great  Lakes. 

•  To  determine  violations  of  State/* 
Tribal  provisions  consistent  with  the 
Guidance. 

Although  the  applicants  collect  and 
submit  many  types  of  information,  this 
information  can  be  broadly  categorized 
as  identification  details  (e.g..  name, 
location,  and  facility  description)  and  as 
information  related  to  pollutant 
discharges  into  the  Great  Lakes. 

Permitting  authorities  currently 
require  dischargers  to  provide 
information  such  as  the  name,  location. 


and  deacription  of  facilities  to  identify 
the  facilities  that  require  permits.  EPA 
and  authorized  NPDES  States  store 
much  of  this  basic  information  in  the 
Permit  Compliance  System  (PCS) 
database.  PCS  provides  EPA  with  a 
nationwide  inventory  of  NPDES  permit 
holders.  EPA  Headquarters  uses  the 
information  contained  in  the  PCS  to 
develop  reports  on  permit  issuance, 
backlogs,  and  compliance  rates.  The 
Agency  also  uses  the  information  to 
respond  to  public  and  Congressional 
inquiries,  develop  and  guide  its 
policies,  formulate  its  budgets,  assist 
States  in  acquiring  authority  for 
permitting  programs,  and  manage  its 
programs  to  ensure  national  consistency 
in  permitting. 

NPDES  permit  applications  and 
requests  for  supplemental  information 
currently  require  information  about 
wastewater  treatment  systems, 
pollutants,  discharge  rates  and  volumes, 
whole  eflluent  toxicity  testing  and  other 
data.  Additional  information  collection 
requirements  that  may  be  necessary  to 
implement  State,  Tribal,  or  EPA 
promulgated  provisions  consistent  with 
the  final  Guidance  include: 

•  Monitoring  (pollutant-specific  and 
whole  effluent  toxicity  or  WET); 

•  Pollutant  minimization  programs: 

•  Bioassays  to  support  the 
development  of  water  quahtv  criteria; 

•  Antidegradation  policy/ 
demonstrations:  and 

•  Regulatory  relief  options  (e.g.. 
variances  from  water  quality  criteria). 

This  information  may  be  used  to 
ensure  compliance  with  provisions 
consistent  with  the  Guidance  and  re- 
evaluate existing  permit  conditions  and 
monitoring  requirements.  Data  on 
discharges  is  entered  into  STORET  and 
PCS,  EPA's  databases  for  ambient  water 
quality  data  and  NPDES  permits, 
respectively.  Results  of  water  quality 
critepa  testing  will  be  entered  into  an 
EPA  Information  Clearinghouse 
database. 

Permit  applications  may  contain 
confidential  business  Information.  If 
this  is  the  case,  the  respondent  may 
request  that  such  information  be  treated 
as  confidential.  All  confidential  data 
will  be  handled  in  accordance  with  40 
CFR  122.7,  40  CFR  part  2.  and  EPA's 
Security  Manual  Part  III,  Chapter  9, 
dated  August  9,  1976.  However,  CWA 
section  308(b)  speciHcally  states  that 
effluent  data  may  not  be  treated  as 
confidential.  No  questions  of  a  sensitive 
nature  are  associated  with  this 
information  collection. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 


control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  evaluate  whether  the  continued 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
continued  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Burden  Statement:  This  ICR  has 
estimated  the  burden  and  costs 
associated  with  implementation  of  the 
final  Great  Lakes  Water  Quality 
Guidance.  It  was  assumed  for  this  ICR 
that,  except  for  WET  testing,  that  all 
analytical  activities  are  |>erformed 
inhouse.  The  total  annual  burden  to  all 
respondents  is  estimated  to  be  87,872 
hours  with  an  associated  cost  of 
$4,905,550.  The  total  annual  burden  to 
local  governments,  as  publicly  owned 
treatment  works  (POTW)  operators,  is 
estimated  to  be  34,612  hours  with  an 
associated  cost  of  $2,036,646.  The  total 
annual  burden  to  State  and  Federal 
governments  is  estimated  to  be  6,478 
hours  with  an  associf  ted  cost  of 
$205,234,  of  which  5,886  hours  of  the 
burden  and  $186,470  fall  upon  the  State 
governments. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


Dated:  Decemt)er  19, 1997. 
Tudor  T.  Davies. 

Director,  Office  of  Science  and  Technology. 
(FR  Doc.  97-33772  Filed  12-24-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-«Mi-6] 

Water  Conservation  Plan  Guidelines 
Subcommittee  Meeting 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  On  January  20-21, 1998.  the 
Water  Conservation  Plan  Guidelines 
Subcommittee  of  the  Local  Government 
Advisory  Committee  will  hold  a 
meeting  in  Austin,  Texas.  The 
Subcommittee  will  discuss  the 
American  Water  Works  Association's 
proposed  guidelines  and  EPA's  draft 
outline  of  the  guidelines.  The 
Subcommittee  meeting  is  open  and  all 
interested  persons  are  invited  to  attend 
on  a  space-available  basis. 

DATES:  The  Subcommittee  meeting  will 
be  held  from  8:30  a.m.  to  5:00  p.m.  on 
Tuesday,  January  20, 1998,  and  from 
8:30  a.m.  to  12:00  noon  on  Wednesday, 
January  21, 1998. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Waller  Creek  Center,  625  East  10th 
Street,  Austin,  Texas  78701.  On 
Tuesday  the  meeting  will  be  in  Room 
105,  and  on  Wednesday  the  meeting 
will  be  in  the  Training  Room. 

Requests  for  a  simimary  of  the 
meeting  can  be  obtained  by  writing  to 
John  E.  Flowers,  U.S.  Environmental 
Protection  Agency,  Office  of  Wastewater 
Management  (Mail  Code  4204).  401  M 
Street,  S.W.,  Washington,  D.C.  20460. 

POR  FURTHER  INFORMATION  CONTACT:  The 
Designated  Federal  Official  for  this 
Subcommittee  is  John  E.  Flowers.  He  is 
the  point  of  contact  for  information 
concerning  any  Subcommittee  matters 
and  can  be  reached  by  calling  (202) 
260-7288. 

Dated:  December  19. 1997. 
Alfred  W.  Lindaey, 

Deputy  Director.  Office  of  Wastewater 

Management. 

[FR  Doc.  97-33741  Filed  12-24-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

December  18, 1997. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission.  (202)  418-1379. 

Federal  Communications  Commission 

OAfB  Control  No.:  3060-0745. 

Expiration  Date:  12/31/2000. 

Title:  Implementation  of  the  Local 
Exchange  Carrier  Tariff  Streamlining 
Provisions  in  the  Telecommunications 
Act  of  1996— CC  Docket  No.  96-187. 

Form  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimqted  Annual  Burden:  170 
respondents;  25  hours  per  response 
(avg.);  4250  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $170,000. 
.  Frequency  of  Response:  On  occasion. 

Description:  In  the  Report  and  Order 
issued  in  CC  Docket  No.  96-187,  the 
Commission  adopts  measures  to 
implement  the  specific  streamlining 
tariff  filing  requirements  for  local 
exchange  carriers  (LECs)  of  the 
Telecommunications  Act  of  1996  (1996 
Act),  a.  Electronic  filing  requirement: 
The  1996  Act  provides  that  LECs  may 
file  tariffs  on  seven  and  fifteen  days' 
notice  (47  U.S.C.  §  204(a)).  The  Common 
Carrier  Bureau  has  established  an 
Electronic  Tariff  Filing  System  (ETFS) 
that  permits  incumbent  LECs  to  submit 
federal  tariffs  and  associated  documents 
electronically,  via  the  Internet.  At  the 
present,  use  of  EFTS  by  incumbent  LECs 
for  an  official  filing  is  voluntary. 
Mandatory  use  of  ETFS  by  incumbent 
LECS  is  scheduled  to  commence  on 
February  2,  1998.  See  Public  Notice,  DA 
97-2491,  released  11/25/97.  (No.  of 
respondents:  50;  hours  per  response:  72 
hours;  total  annual  burden:  3600  hours), 
b.  Requirement  that  carriers  desiring 
tariffs  proposing  rate  decreases  to  be 
effective  in  seven  days  must  be  filed  in 
separate  transmittals:  The  1996  Act 
provides  that  LEG  tariffs  seeking  rate 


increases  shall  be  effective  in  fifteen 
days  and  LEC  tariffs  seeking  rate 
decreases  shall  be  effective  in  seven 
days.  The  15  day  notice  period  applies 
to  transmittals  that  contain  both  rate 
increases  and  decreases.  Carriers 
wishing  to  take  advantage  of  the  seven 
day  notice  period  must  file  rate 
decreases  in  separate  transmittals.  This 
result  will  permit  all  of  the  carriers'  rate 
changes  will  still  receive  streamlined 
treatment.  Carriers  filing  a  rate  decrease 
have  the  opportimity  to  file  on  the 
shorter  seven-day  notice  period  by 
transmitting  rate  decrease  in  a  separate 
filing.  Any  other  tariff  filed  pursuant  to 
section  204(a)(3)  of  the  Commimications 
Act,  including  those  that  propose  a  rate 
increase  or  any  change  in  terms  and 
conditions  of  service  other  than  a  rate 
charge,  shall  be  filed  on  IS  days'  notice. 
(No.  of  respondents:  10:  hours  per 
response:  4  hours:  total  annual  burden: 
40  hours),  c.  Requirement  that  carriers 
identify  transmittals  filed  pursuant  to 
the  streamlined  provisions  of  the  1996 
Act:  Because  of  the  short  notice  periods, 
the  Commission  adopts  the  requirement 
that  carriers  identify  specifically 
transmittals  filed  pursuant  to  Section 
204(a)(3),  including  whether  the 
transmittals  contain  rate  increases,  rate 
decreases  or  both.  The  Commission 
requires  that  LECs  display  prominently 
in  the  upper  right  hand  comer  of  the 
tariff  transmittal  letters  a  statement 
indicating  that  the  tariff  is  being  filed  on 
a  streamlined  basis  under  section 
204(a)(3)  of  the  Act  and  whether  the 
tariff  filing  contains  a  proposed  rate 
increase,  decrease  or  both.  This 
requirement  will  result  in  minimal 
inconvenience  to  the  LECs  while 
allowing  the  Commission  and  public  to: 
identify  quickly  whether  the  tariff  is 
eligible  for  streamlined  treatment  and 
the  notice  period  to  be  applied  to  the 
filing.  Without  such  a  statement,  we 
will  treat  transmittal  as  filed  outside  of 
section  204(a)(3),  i.e.,  not  on  a 
streamlined  basis.  (No.  of  respondents: 
50;  hours  per  response:  9  hours;  total 
annual  burden:  350  hours),  d. 
Requirement  that  price  cap  LECs  file 
their  Tariff  Review  Plans  (TRPs)  prior  to 
filing  their  annual  access  tariffs:  Under 
existing  Commission  rules,  LECs  are 
required  to  submit  revisions  to  their 
annual  access  tariffs  on  90  days'  notice 
to  be  effective  on  July  1 .  Because  these 
revisions  are  eligible  for  streamlined 
treatment,  we  will  require  carriers 
subject  to  price  cap  regulation  to  file  a 
TRP  prior  to  the  filing  of  the  annual 
access  tariff  revisions  absent  any 
information  on  the  carriers'  rates 
proposed  rates,  and  to  make  it  available 
to  the  public.  Early  filing  of  the  TRPs 
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will  facilitate  review  of  the  annual 
access  fllings  within  the  streamlined 
notice  periods  by  resolving  most  of  the 
major  issues  currently  raised  with  the 
annual  access  proceedings.  (This 
requirement  does  not  impose  any 
additional  burden  on  the  respondents 
since  respondents  are  already  required 
to  file  TRPs).  e.  Petitions  and  Replies: 
Petitions  against  LEC  tariff  transmittals 
that  are  effective  7  days  from  filing  must 
be  filed  within  3  calendar  days  from  the 
date  of  tariff  filing,  and  replies  must  be 
filed  within  2  calendar  days  of  service 
of  petition.  Petitions  against  LEC  tariff 
tran.smittals  that  are  effective  15  days 
from  filing  will  be  filed  as  currently 
specified  in  sections  1.773(a)(2)(ii)  and 
1.773(b)(l)(ii).  These  rules  require 
petitions  to  be  filed  within  4  days  of 
service  of  the  petition.  All  tariffs  and 
associated  documents  filed  on  15  days' 
notice  or  less  must  include,  among  ikher 
things,  the  facsimile  number  of  the 
individual  designated  by  the  filing 
carrier  to  receive  personal  or  facsimile 
service  of  petitions  and  that  petitions 
and  replies  in  connection  with  such 
tariff  filings  be  served  by  hand  or 
facsimile.  (No.  of  respondents:  20;  hours 
per  response:  6  hours:  total  annual 
burden:  120  hours),  f.  Standard 
Protective  Orders:  In  the  Report  and 
Order,  the  Commission  issued  a 
standard  protective  order  for  use  in 
review  of  LEC  tariff  filings  submitted 
piirsuant  to  section  204(a)(3).  Reviewing 
parties  must  keep  a  written  record  of  all 
copies  made  and  to  provide  this  record 
to  the  Submitting  Party  on  reasonable 
request.  (No.  of  respondents:  20;  hours 
per  response:  2  hours;  total  annual 
burden:  40  hours).  The  information 
collected  under  the  program  of 
electronic  filing  will  facilitate  access  to 
tariff  and  associated  documents  by  the 
public,  especially  by  interested  persons 
who  do  not  have  ready  access  to  the 
Commission's  public  reference  rooms, 
and  state  and  federal  regulators.  Ready 
electronic  access  to  carrier  tariffs  should 
also  hcilitate  the  compilation  of 
aggregate  data  for  industry  analysis 
purposes  without  imposing  new 
reporting  requirements  on  carriers.  The 
Commission  adopts  its  proposal  to 
require  that  carriers  desiring  tariffs 
proposing  rate  decreases  to  be  effective 
in  seven  days  must  be  filed  in  separate 
transmittal.  This  requirement  will 
ensure  that  a  tariff  filing  proposing  a 
rate  decrease  is  given  the  shortest  notice 
period  possible  under  the  1996  Act.  The 
Commission  also  adopts  the 
requirement  that  carriers  identify 
transmittals  filed  pursuant  to  the 
streamlining  provisions  of  the  1996  Act. 
Ail  of  the  requirements  would  be  used 


to  ensure  that  local  exchange  carriers 
comply  with  their  obligations  under  the 
Communications  Act  and  that  the 
Commission  be  able  to  ensure 
compliance  within  the  streamlined 
timeframes  established  by  the  1996  Act. 
Obligation  to  respond:  Mandatory. 
Public  reporting  burden  for  the 
collections  of  information  fs  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management.  Washington,  D.C.  20554. 

Federal  Communications  Commission. 

Magalie  Roman  Salaa, 

Secntaty. 

IFR  Doc  97-33684  Filed  12-24-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

(CC  Docket  Na  86-166,  PtiM*  q 

Petitions  for  Reconsideration  and 
Clartficatton 

AOOICY:  Federal  Conmiunications 

Commission. 

ACTION:  Notice:  Correction. 

FOn  FURTHER  INFOflMATION  CONTACT: 
Shari  Spivey,  (202)  418-0270. 
SUMMARY:  This  document  corrects 
Report  No.  2240  regarding  petitions  for 
reconsideration  and  clarification 
published  in  the  Federal  Register  on 
December  3,  1997,  (FR  Doc  97-31592). 
On  fMge  63951,  column  two,  the 
petition  should  be  removed  through 
lines  4-8. 

Federal  Communications  Commission. 

Magalia  Roman  Solas. 

Secretary. 

IFR  Doc.  97-33683  Filed  12-24-97:  8:45  am) 
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FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

[FEMA-1190-OR] 

Nabraska;  Annandmant  to  Notica  of  a 
Major  DIaaatar  Daciaratlon 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTK3N:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Nebraska,  (FEMA-1190-DR),  dated 

November  1, 1997,  and  related 

determinations. 

EFFECTIVE  DATE:  December  10. 1997. 


FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472. (202)  646-3260. 
SUPPLBIIENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Nebraska  dated  November  1,  1997,  is 
hereby  amended  to  include  Category  G 
under  the  Public  Assistance  program, 
for  state  management  cost  only,  for  all 
areas  previously  designated  for  Public 
Assistance  as  a  result  of  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of 
November  1, 1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Becovery  Directorate. 

(FR  Doc.  97-33710  Filed  12-24-97;  8:45  am) 

■LUNQOOM  aria-at-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEIIA-11S2-DR] 

Conunonwaalth  of  tha  Northam 
Mariana  lalands;  Major  DIaaatar  and 
Ralatad  Datarminations 

AQBCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of  the 
Northern  Mariana  Islands  (FEMA-1192- 
DR),  dated  December  8,  1997,  and 
related  determinations. 
EFFECTIVE  DATE:  December  8,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
8UPPt.EMENTARY  INFORMATION:  Notice  iS 

hereby  given  that,  in  a  letter  dated 
December  8, 1997,  the  {'resident 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of  the 
Northern  Mariana  Islands  (CNMI),  resulting 
from  Super  Typhoon  Keith  on  November  2- 
3, 1997,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the 
Conmionwealth  of  the  Northern  Mariana 
blands. 


Federal  Register  /  Vol.  62,  No.  248  /  Monday,  December  29,  1997  /  Notices 


67641 


In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Hazard  Mitigation  may  be 
added  at  a  later  date,  if  requested.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148. 1 
hereby  appoint  William  L.  Carwile  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of  the 
Northern  Mariana  Islands  to  have  been 
aff'ected  adversely  by  this  declared 
major  disaster: 

The  Islands  of  Saipan,  Tinian,  and  Rota  for 
.Individual  Assistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
JamMLWitt. 
Director.' 

IFR  Doc.  97-33709  Filed  12-24-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Fomwtiona  of,  Acquiattiona  t>y,  and 
Margara  of  Bank  Holding  Companias 

The  companies  listed  in  tiiis  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 


available  for  inspection  at  the  ofRces  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanldng 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  22. 
1998. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III, 
Assistant  Vice  President)  701  East  Byrd 
Street.  Richmond.  Viivinia  23261-4528: 

1.  First  Commercial  Corporation, 
Little  Rock.  Arkansas;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Commercial  Bank  N.A.  of  West 
Memphis.  West  Memphis,  Arkansas, 
which  will  be  the  successor  to  the 
conversion  of  Federal  Savings  Bank. 
Rogers,  Arkansas,  from  a  federally 
chartered  savings  bank  to  a  nationally 
chartered  commercial  bank. 

In  coimection  with  this  application. 
Applicant  also  has  applied  to  acquire 
KW  Bancshares.  Inc.,  Little  Rock. 
Arkansas,  and  thereby  indirectly  acquire 
its  wholly  owned  thrift  subsidiary, 
Federal  Savings  Bank.  Rogers.  Arkansas, 
and  thereby  engage  in  acquiring  a 
savings  institution,  pursuant  to  § 
225.28(b)(4)(ii)  of  the  Board's  Regulation 
Y.  Following  consummation  of  the 
acquisition,  Federal  Savings  Bank  will 
convert  to  a  nationally  chartered 
commercial  bank. 

2.  United  Bankshares,  Inc., 
Charleston.  West  Virginia;  to  acquire 
100  {>ercent  of  the  voting  shares  of 
George  Mason  Bankshares,  Inc..  Fairfax. 
Virginia,  and  thereby  indirectly  acquire 
The  Geor^ge  Mason  Bank.  Fairfax, 
Virginia. 

B.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Alliance  Bancorporation,  Inc.,  Hot 
Springs,  Arkansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Alliance 
Bank  of  Hot  Springs.  Hot  Springs. 
Arkansas. 

C  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Gold  Banc  Corporation.  Inc., 
Leawood.  Kansas:  to  acquire  100 


percent  of  the  voting  shares  of  First 
National  Bancshares,  Inc.,  Alma. 
Kansas,  and  thereby  indirectly  acquire 
First  National  Bank  in  Alma,  Alma. 
Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  22, 1997. 
lennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-33775  Filed  12-24-97;  8:45  am) 
BIUJNQ  OOOE  Bie-01-f 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Propoaals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  ttiat  are 
Engaged  in  Parmissibla  Nonbanking 
Acttvitiaa 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  9,  1998. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045-0001: 

1 .  Bayerische  Vereinsbank  AG, 
Munich,  Germany:  to  acquire  Hypo 
Securities  Inc.,  New  York,  New  York, 
and  thereby  engage  in  brokerage  of 
equity  securities,  as  agent  for  the 
account  of  customers,  who  are,  for  the 
most  part,  non-U.  S.  offices  and  affiliates 
of  Hypo  Bank,  pursuant  to  § 
225.28(b)(7)(i)  of  the  Board's  Regulation 
Y;  brokerage  of  fixed  income  sectirities, 
as  agent  for  the  accoimt  of  customers, 
pursuant  to  §  225.28(b)(7)(i)  of  the 
Board's  Regulation  Y;  secondary  market 
riskless  principal  transactions  involving 
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fixed  income  securities,  pursuant  to  § 
225.28(b)(7(ii)  of  the  Board's  Regulation 
Y;  and  investment  advisory  activities, 
especially  advice  with  respect  to  real 
estate  equity  and  debt  investments, 
pursuant  to  §  225.28(bJ(6)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  19,  1997. 
Janniiin-  ].  lohiuoa. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-33637  Filed  12-24-97:  8:45  am) 
MUMQ  OOOC  •t1»41-r 


FEDERAL  RESERVE  SYSTEM 
[Doctot  No.  fM>M7] 

Trvatment  of  U.S.  Companies 
Oparating  in  Qovammant  Debt  Marttat 
In  tha  Natharlands 

AQEfilCV:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice  of  study  and  request  for 

comment. 

SUMMARY:  Under  the  Primary  Dealers 
Act  of  1988,  which  became  effective  on 
August  23, 1989.  the  Federal  Reserve 
may  not  designate  or  prarmit  the 
continuation  of  the  designation  of  any 
person  of  a  foreign  country  as  a  primary 
dealer  in  government  debt  instruments 
if  such  foreign  country  does  not  accord 
to  U.S.  companies  the  same  competitive 
opportunities  in  the  underwriting  and 
distribution  of  government  debt 
instruments  issued  by  such  country  as 
such  country  accords  to  its  domestic 
companies.  Pursuant  to  this  Act,  the 
Federal  Reserve  is  reviewing  the 
government  debt  market  of  the 
Netherlands  and  requests  public 
comment  on  the  treatment  of  U.S. 
companies  with  respect  to  the 
Netherlands'  government  debt  market, 
focusing  in  particular  on  the  treatment 
of  U.S.  companies  relative  to  domestic 
firms. 

DATE:  Comments  must  be  received  by 
February  27. 1998. 

ADDWeiltl:  Comments,  which  should 
refer  to  Oocket  No.  R-0997.  may  be 
mailed  to  the  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  Street  and 
Constitution  Avenue  NW.  Washington, 
O.C.  20551.  to  the  attention  of  Mr. 
William  W.  Wiles.  Secretary.  Comments 
addressed  to  the  attention  of  Mr.  Wiles 
may  also  be  delivered  to  the  Board's 
mailroom  between  8:45  a.m.  and  5:15 
p.m.  weekdays  and  to  the  security 
control  room  outside  of  those  hours. 
Both  the  mailroom  and  the  security 
control  room  are  accessible  from  the 
courtyard  entrance  on  20th  Street 
between  Constitution  Avenue  and  C 


Street.  NW.  Comments  will  be  available 
for  inspection  and  copying  by  members 
of  the  public  in  the  Freedom  of 
Information  Office.  Room  MP-500, 
between  9:00  a.m.  and  5:00  p.m. 
weekdays,  except  as  provided  in  section 
261.8  of  the  Board's  Rules  Regarding  the 
Availability  of  Information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  O'Day,  Associate  General 
Counsel  (202/452-3786).  or  Ann 
Misback.  Managing  Senior  Counsel 
(202/452-3788).  Legal  Division:  or  Larry 
Promisel.  Senior  Advisor  (202/452- 
3533).  Division  of  International  Finance; 
Board  of  Governors  of  the  Federal 
Reserve  System.  For  the  hearing 
impaired  only.  Telecommunication 
Device  for  the  Deaf  (TDD).  Diane  Jenkins 
(202/452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System.  20th  and  C 
Streets  NW..  Washington,  D.C.  20551. 
SUPPI.£MENTARY  INFOMMATION:  Under  the 
Primary  Dealers  Act  of  1988  ("Act").  22 
U.S.C.  §§  5341-5342.  the  Federal 
Reserve  may  not  permit  a  person  of  a 
foreign  country  to  act  as  a  primary 
dealer  in  U.S.  government  securities  if 
the  person's  home  country  does  not 
accord  U.S.  companies  the  same 
competitive  opportunities  as  the  foreign 
country  accords  domestic  companies  in 
underwriting  and  distributing 

S;overnment  debt  obligations  of  such 
oreign  country.  A  "person  of  a  foreign 
country"  includes  any  foreign 
individual  or  company  that  directly  or 
indirectly  controls  a  primary  dealer. 

A  subsidiary  of  a  bank  organized  in 
the  Netherlands  proposes  to  be 
designated  as  a  primary  dealer  in  U.S. 
government  securities.  Accordingly,  in 
order  to  make  the  determination 
required  by  the  Act,  the  Federal  Reserve 
is  undertaking  a  study  of  the 
government  debt  market  of  the 
Netherlands  to  determine  whether  U.S. 
companies  are  accorded  national 
treatment  in  their  access  to  that  market. 
The  Federal  Reserve  would  welcome 
the  views  of  U.S.  firms  or  other  persons 
on  the  specific  respects  in  which  U.S. 
companies  are  accorded,  or  are  not 
accorded,  the  same  competitive 
opportunities  in  the  underwriting  and 
distribution  of  Dutch  government  debt 
instruments  as  the  Netherlands  accords 
to  Dutch  domestic  companies.  All  such 
comments,  which  should  be  submitted 
by  February  27, 1998.  would  be 
considered  in  the  context  of  the  study 
of  this  market. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  [)ecember  19. 1997. 
WUIiam  W.  Wile*. 
Secretary  of  the  Board. 
(PR  Doc  97-33652  Filed  12-24-97;  8:45  ami 
iUJNO  COM  Kift-ei-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Haalth 

National  Heart,  Lung,  and  Blood 
Institute;  Submission  for  OMB  Review; 
Comment  Request,  The 
Attiarosclarosis  Risit  In  Communities 
Study 

SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Heat,  Lung,  and  Blood  Institute 
(NHLBI),  the  National  Institutes  of 
Health  (NIH)  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  April  10,  1997  and  allowed 
60-days  for  public  comment.  No  public 
comments  were  received.  The  purpose 
of  this  notice  is  to  allow  an  additional 
30  days  for  public  comment. 

5  CFR  1320.5  (General  requirements) 
Reporting  and  Recordkeeping 
Requirements:  Finale  Rule  requires  that 
the  agency  inform  the  potential  persons 
who  are  to  respond  to  the  collection  of 
information  that  such  persons  are  not 
required  to  respond  to  the  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
This  information  is  required  to  be  stated 
in  the  30-day  Federal  Register  Notice. 

Proposed  Collection 

Title:  The  Atherosclerosis  Risk  in 
Communities  (ARIC)  Study.  Type  of 
Information  Collection  Request: 
Revision  of  a  currently  approved 
collection  (OMB  No.  0925-0281).  Need  - 
and  Use  of  Information  Collection:  This 
project  involves  a  physical  examination 
and  a  survey  of  an  additional  sample  of 
45-64  year  old  persons  living  in  the 
same  communities  as  the  original  ARIC 
Study  participant.  Information  from  this 
sample  and  from  the  original  cohort 
collected  10  years  earlier  will  be  used  to 
assess  temporal  trends  in  selected 
atherosclerosis  risk  factor  domains. 
Frequency  of  Response:  The  recruited 
individuals  will  participate  in  a  home 
interview  and  an  in-clinic  examination. 
Affected  Public:  Individuals  or 
households.  Type  of  Respondents: 
Adults  45-64  years  old.  The  annual 
reporting  burden  is  an  follows: 
Estimated  Number  of  Respondents: 
8356;  Estimated  Number  of  Responses 
per  Respondent:  4.071;  Average  Burden 
Hours  per  Response:  0.5211;  and 
Estimated  Total  Annual  Burden  Hours 
Requested:  17.726.  The  cost  to  the 
respondents  consists  of  their  time;  time 
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is  estimated  using  a  rate  of  $10.00  per 
hour.  The  annualized  cost  to 
respondents  is  estimated  at:  $23,820. 
There  are  no  Capital  Costs.  There  are  no 
Operating  and  Maintenance  Costs  to 
report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  To  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  he-directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington.  D.C.  20503,  Attention: 
Desk  Officer  for  NIH.  To  reqiftst  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact  Ms. 
Suzanne  Anthony,  Project  Clearance 
Liaison.  National  Heart,  Lung,  and 
Blood  Institute,  NIH,  Building  31,  Room 
5A10,  MSC  2490.  31  Center  Drive, 
Bethesda.  MD  20892-2490  or  call  non- 
toll  free  number  (301)  496-9737.  or  e- 
mail  your  request  or  comments, 
including  your  address,  to: 
AnthonyS6gwgate.nhlbi.nih.gov. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
January  28, 1998. 

Dated:  December  17. 1997. 
Sheila  E  Merritt, 
Executive  Officer.  NHLBI. 
[FR  Doc.  97-33744  Filed  12-24-97;  8:45  am) 

BIUJNO  OOOC  4140-«1-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Submission  for  OMB  Review; 
Comment  Request.  National  Donor 
Research  and  Education  Study-ll 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Heart,  Lung,  and  Blood 
Institute  (NHLBI),  the  National 
Institutes  of  Health  (NIH).  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  fen- 
review  and  approval.  This  proposed 
information  collection  was  previously 
published  in  Volume  62,  Number  86  of 
the  Federal  Register  on  May  5, 1997 
(page  24,492)  and  allowed  60  days  for 
public  comment.  One  comment  was 
received.  An  individual  requested  a 
summary  of  the  study  protocol,  which 
was  provided  to  them.  The  National 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  informaticMi 
collection  that  has  been  extended, 
revised  or  implemented  on  or  after 
October  1. 1995  unless  it  displays  a 
currently  valid  OMB  control  number. 

Proposed  Collection 

Title:  National  Donor  Research  and 
Education  Study-H.  Type  of  Information 
Collection  Request:  Reinstatement  with 
changes  to  OMB  #0925-0383,  Expiration 
date:  1/31/96.  Need  and  Use  of 
Information  Collection:  This  study  is  the 
second  large  anonymous  mail  survey  to 
be  sent  to  a  random  sample  of  blood 
donors  at  five  blood  centers 
participating  in  the  Retrovirus 
Epidemiology  Donor  Study  (REDS).  In 
addition  to  the  REDS  blood  centers,  this 
survey  will  also  be  sent  to  a  sample  of 
donors  in  selected  non-REDS  regions 
that  utilize  a  variety  of  donor  incentives. 
Study  results  will  provide  data  for 
monitoring  the  safety  of  the  U.S.  blood 
supply,  and  will  fedlitate  the 
development,  evaluation  and  refinement 
of  educational,  recruitment  and 
qualification  strategies  for  U.S.  blood 
donors.  The  proposed  new  study  will 
update  and  extend  the  unique  findings 
obtained  in  the  first  blood  donor  survey 
so  as  to  minimize  the  likelihood  that 
donors  with  risk  factors  for  transfusion- 
transmitted  diseases  will  enter  the  blood 
donor  pool.  There  is  a  strong  likelihood 
that,  like  the  first  survey  effort,  the 
resulting  findings  will  be  directiy 


applied  to  blood  banking  operational 
practice.  The  new  survey  is  specifically 
designed  to  obtain  data  on  the 
prevalence  and  impact  of  donor 
incentives  on  donor  retention  and  blood 
safety.  The  FDA  has  identified  this  as  a 
priority  area  for  investigation.  Other 
specific  objectives  of  this  survey  are  to: 
(1)  Evaluate  donor  understanding  and 
acceptance,  and  the  safety  impact  of 
newly-changed  laboratory  and  donor 
screening  procedures  that  have  been 
implemented  since  the  previous  donor 
survey  study  (e.g.,  removal  of  the 
confidential  unit  exclusion  "CUE" 
process  at  two  REDS  sites;  additional 
questions  about  Creutzfeldt-jakob  and 
parasitic  diseases;  and  addition  of  HTV 
p24  antigen  testing);  (2)  Estimate  the 
efficacy,  safiety  impact  and  donor 
acceptance  of  new  donor  screening 
pro(»dures  that  are  anticipated  to  occur 
%vithin  the  next  12-24  months  (e.g.. 
improved  CUE  procedures, 
implementation  of  computer-assisted 
donor  screening);  (3)  Provide  "pre-" 
(baseline)  and  "post-"  (evaluation) 
measures  for  new  donor  quaUfication 
procedures  expected  to  occur 
operationally  at  blood  centers  within 
the  time  period  of  study  including: 
deferral  for  intranasal  cocaine  use  in  the 
past  yeer  modification  of  the  time 
period  for  sexual  risk  deferrals  from 
"since  1977"  to  within  the  past  (12  cff 
24)  months;  clarification  of  wording 
regarding  sexual  contact  with  "at-risk" 
individuals;  and  additicm  of  questions 
about  donating  primarily  for  the 
purpose  of  receiving  the  test  results  for 
the  AIDS  virus;  (4)  Assess  changes  in 
the  prevalence  and  characteristics  of 
donors  who  report  donating  for 
therapeutic  reasons  (e.g.,  those  with  iron 
storage  disease),  and  donors  who  report 
donating  primarily  to  receive  test  results 
for  the  AIDS  virus  as  a  result  of  the 
March  1996  implementation  of  HIV  p24 
antigen  testing;  (5)  Determine  the  extent 
to  which  active  donors  with  reactive 
tests  for  anti-HBc  and  syphilis  have 
increased  levels  of  behavioral  risks  that 
should  have  resulted  in  deferral;  (6) 
Measure  the  extent  to  which 
seropositivity  for  current  syphilis 
screening  tests  predicts  a  recent  history 
of  diagnosed  syphilis;  (7)  Measure  blood 
donor  knowledge  of  infectious  disease 
risks  and  the  behavioral  factors  that 
should  defer  them  frt>m  donating,  to 
identify  weaknesses  in  the  current 
donor  educational  process,  and  (8) 
Assess  the  attitudes  of  donors  regarding 
establishment  of  stored  irozen 
repositories  from  their  donations, -use  of 
these  samples  for  future  research  testing 
designed  to  improve  transfusion  safety, 
and  the  adequacy  of  different  levels  of 
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informed  conMnt.  Frequency  of 


Response:  One-time  data  collection. 
Affected  Public:  Individuals. 


Type  of  respondents 


Blood  Donors 


Estimated 

mjmt)ef  of 

respondents 


78,000 


Estimated 
numt)er  of 
responses 
per  re- 
spondent 


Average 

tMrden 

hours  per 

responses 


.3333 


Estimated 
total  annual 
txirden 
hours  re- 
quested 


25.997 


The  annualized  cost  to  respondents  is 
estimated  at:  $259,974  (based  on  $10  per 
hour).  There  are  no  Capital  Costs  to 
report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 

Request  For  CommenU 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  inviteid  on  one  dr  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated. 
electronic,  mechanical  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  To  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice.  esp>ecially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget. 
Office  of  Regulatory  Affairs.  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
obtain  a  copy  of  the  data  collection 
plans  and  instruments  contact:  Dr. 
George  ].  Nemo.  Group  Leader, 
Transfusion  Medicine.  ScientiHc 
Research  Group,  Division  of  Blood 
Diseases  and  Resources.  NHLBI.  NIH, 
Two  Rockledge  Centre.  Suite  10042. 
6701  Rockledge  Drive.  MSC  7950. 
Bethesda.  MD  20892-7950,  or  call  non- 
toll  free  number  (301)  435-0075  or  e- 
mail  your  request,  including  your 
addnasto: 
nemogOgwgate.nhlbi.nih.gov. 


Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
January  28. 1998. 

Dated:  December  17. 1997. 
Sheila  E.  Merritt. 
ExecuUve  Officer,  NHLBI. 
[FR  Doc.  97-33745  Filed  12-24-97;  8:45  am) 

■NJJNO  OOOC  4140-01-41 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutes  of  Healtti 

Cooperative  Research  and 
Development  Agreement  (CRADA) 
Opportunity  and/or  Licen8ir>g 
Opportunity  for  Matertais  and  Metttods 
for  Protection  of  Tissue  From  Ischemic 
Damags 

AQB4CY:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
ACnON:  Notice. 

SUMMARY:  The  National  Institutes  of 
Health  is  seeking  CRADA  partners  and/ 
or  licensees  for  the  further  development, 
evaluation,  and  commercialization  of 
materials  and  methods  for  protecting 
tissues  from  cell  injury  by  Ischemia.  The 
invention  claimed  in  U.S.  Patent 
Application  Serial  No.  60/053,843. 
"12(S)=HpETE  (A  12sLipoxygenase 
Metabolite)  Significantly  Reduces  Cell 
Injury,"  is  available  for  licensing  (in 
accordance  with  35  U.S.C.  207  and  37 
CFR  Part  404)  and/or  further 
development  under  one  or  more 
CRADAs  in  several  clinically  important 
applications  as  described  below  in  the 
8UPPLBMENTARY  INFORMATKM. 
DATES:  CRADA  proposals  should  be 
received  on  or  biiefore  March  30,  1998  for 
priority  consideration.  However. 
CRADA  proposals  submitted  thereafter 
will  be  considered  until  a  suitable 
CRADA  Collaborator  is  selected. 
A00RE8SE8:  CRADA  proposals  and 
questions  should  be  addressed  to  Dr. 
)onathan  Gottlieb.  National  Heart.  Lung, 
and  Blood  Institute.  Technology 
Transfer  Service  Center.  31  Center  Drive 
MSC  2490,  Room  1B32.  Bethesda, 


Maryland  20892-2490;  Telephone:  301/ 
402-5579;  Fax:  301/594-3080;  E-mail: 
Gottlie)@gwgate. nhlbi.nih.gov. 

Questions  about  the  licensing 
opportunity  should  be  addressed  to 
Carol  Lavrich,  Technology  Licensing 
Specialist,  Offioe  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard.  Suite  325. 
Rockville.  Maryland  20852-3804; 
Telephone  301/496-7735  ext.  287;  Fax 
301/402-0220;  E-mail:  Carol- 
La  vrich@nih.gov. 

SUPPI.EMENTARY  INFORMATKDN:  Ischemia 
and  reperfusion  injury  are  significant 
causes  of  tissue  damage  in  diseases  and 
conditions  such  as  heart  attack,  stroke 
and  in  organ  transplantation.  Recently, 
scientists  at  the  National  Institute  of 
Environmental  Health  Sciences  and 
Duke  University,  while  investigating  the 
phenomena  of  preconditioning, 
discovered  and  developed  a  highly 
effective  method  for  protecting  tissues 
from  cell  injury  by  ischemia  by  use  of 
12(S)=H|tfrrE. 

Previously  developed  treatments  to 
prevent  ischemic  damage  are  greatly 
limited  in  their  effectiveness.  TPA, 
routinely  used  to  dissolve  blood  clots, 
thereby  allowing  greater  blood  flow, 
does  not  pl^vent  ischemic  tissue  injury. 
Aspirin  has  been  shown  to  have  only  a 
small  protective  effect  in  the 
cardiovascular  system.  However,  the 
above  new  method  demonstrates  a 
dramatic  protective  effect — up  to  82% 
recovery  in  initial  studies — when 
administered  during  injury,  as  seen  in 
animal  models.  The  protective  effect  of 
12(S)-HpETE  was  discovered  during 
investigation  of  the  12-lipoxygenase- 
related  protective  effiact  of  ischemic 
preconditioning  and,  unlike  other 
agents,  12(S)-HpETE  has  no  known 
undesirable  side  effects. 
*  Uses  of  such  an  invention  may 
include  treatment  of  tissue  during 
angioplasty  and  treatment  of  organs 
intended  for  transplantation  to  limit  the 
chance  of  damage. 

This  research  was  published  in 
Circulation  Research  76:  457-467. 1995. 

Information  about  the  patent 
application  and  pertinent  information 
not  yet  publicly  described  can  be 
obtained  under  a  Confidential 
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Disclosure  Agreement.  Respondees 
interested  in  licensing  the  invention(s) 
will  be  required  to  submit  an 
Application  for  License  to  Public  Health 
Service  Inventions.  Respondees 
interested  in  submitting  a  CRADA 
proposal  shpuld  be  aware  that  it  may  be 
necessary  to  secure  a  license  to  the 
above  patent  rights  in  order  to 
commercialize  products  arising  from  a 
CRADA. 

Dated:  December  16. 1997. 

Barbara  M.  McGarey, 

Deputy  Director.  Office  of  Technology 
Transfer. 

[FR  Doc.  97-33746  Filed  12-24-97;  8:45  am) 

aiLLMQ  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  InstHula  of  Neurological 
Disorders  and  Stroke;  Notice  of 
Msatinga 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  meetings  of  the  National 
Institute  of  Neurological  Disorders  and 
Stroke  (NINDS). 

The  National  Advisory  Neurological 
Disorders  and  Stroke  Council  and  its 
subcommittee  meetings  will  be  open  to 
the  public  as  indicated  below. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

The  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b{c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications. 

These  applications  and  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  aiul  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
pers(Hial  privacy. 


Summaries  of  meetings,  rosters  of 
committee  members,  and  other 
information  pertaining  to  the  meetings 
can  be  obtained  from  the  Executive 
Secretary  or  the  Scientific  Review 
Administrator  indicated.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Executive  Secretary  listed  for  the 
meeting. 

Name  of  Committee:  The  Planning 
Subconunittee  of  the  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Date:  February  11, 1998. 

Place:  National  Institutes  of  Health. 
Building  31,  Conference  Room  8A28.  9000 
Rockville  Pilce.  Bethesda,  MD  20892. 

Closed:  1:30  p.m. — recess. 

Nome  of  Committee:  National  Advisory 
Neurological  DiscHtlers  and  Stroke  Council. 

Dote:  February  12-13. 1998. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  6,  9000 
Rockville  Pike.  Bethesda.  MD  20892. 

Open:  February  12,  8:30  a.m. — 
approximately  3:00  p.m. 

Agenda:  A  report  by  the  Acting  Director, 
NINDS;  a  report  by  the  Director,  Division  of 
Extramaural  Activities,  NINDS;  a  report  by 
the  Scientific  Director;  NINDS;  abd  a    . 
scientific  presentation  by  a  NINDS 
intramural  scientist. 

Closed:  February  13,  approximately  3:00 
p.m. — recess;  February  14,  8:30  a.m. — 
adjournment. 

Executive  Secretary:  Constance  W.  Atwell, 
Ph.D.,  Director,  Division  of  Extramural 
Activities,  NINDS,  National  Institutes  of 
Health,  Bethesda.  MD  20892.  Telephone: 
(301)496-9248. 

The  following  meetings  will  be  totally 
closed  to  review  and  evaluate  grant 
applications: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group  (Neurological  Sciences  and 
Disorders  A). 

Date:  February  8-9. 1998. 

Time:  February  8,  8:30  a.m.  to  recess; 
February  9.  8:30  a.m.  to  adjournment. 

Mace:  The  Enclave  Suites,  6165  Carrier 
Drive,  Orlando,  FL  32819. 

Contact  Person:  Dr.  Katharine  Woodbury, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS,  National  Institutes  of 


Health,  Federal  Building,  Room  9C-10. 
Bethesda.  MD  20892.  fSOl)  496-9223. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group  (Neurological  Sciences  and 
Disorders  B). 

Date:  February  18-20. 1998. 

Time:  February  18,  7:00  p.m. — recess; 
February  19,  8K)0  a.m. — recess:  February  20, 
8:00  a.m.  to  adjoununent. 

Place:  Crowne  Plaza  Hotel,  14th  and  K 
Streets.  Washington,  DC  20005. 

Contact  Person:  Dr.  Paul  Sheehy.  Scientific 
Review  Administrator,  Scientific  Review 
Branch,  NINDS,  NaUonal  Institutes  of  Heahh, 
Federal  Building.  Room  9C-10.  Bethesda. 
MD  20892.  (301)  496-9223. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Training 
Grant  and  Career  Development  Review 
Committee. 

Date:  February  20. 1998. 

Time:  8:00  a.m.  to  adjournment. 

F^ace:  Wyndham  Bristol  Hotel,  2430 
Pennsylvania  Avenue,  NW.,  Washington,  DC 
20037. 

Contact  Person:  Dr.  Alfred  Gordon, 
Scientific  Review  Administrator.  Scientific 
Review  Branch.  NINDS,  National  Institutes  of 
Health,  Federal  Building,  Room  9C-10, 
Bethesda,  MD  20892,  (301)  496-9223. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Ginical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences). 

Dated:  December  18, 1997. 
LaVeme  Stringfield. 

NIH  Committee  Management  C^ficer. 

[FR  Doc  97-33747  Filed  12-24-97;  8:45  am] 

MUMG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationat  toiatitutas  of  Health 

Division  of  Rsssorch  Grants;  Notics  of 
Closad  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  givm  of  the  following 
meetings  that  are  being  held  to  review 
grant  applications: 


Study  section/oontact  person 


Fetxuary-March  1998 
meetings 


Time 


Location 


AIDS  and  Related  Research  Initial  Review  Group 


AIDS   &   Related   Researcti    1,   Dr. 

Mar.  4-5 

8:00  a.m „ 

8:00  am. 

HUton  Hotel,  Palm  Springs,  CA 
Holiday  Inn.  Chevy  Chase.  MD. 

Sami  Mayyasi,  301-435-1216. 
AIDS  &  Related  Research  2,  Dr.  Gil- 
bert Meier,  301^436-1219. 

Mar.  13  „„ .„ „. 

AIDS   &   Related   Researcti   3.   Dr. 

Mar.  4-5 

8:30  a.m .._ 

8:30  a.m 

8:30  a.m 

Hilton  Hotel.  Palm  Springs.  CA 
Olympia  Hotel,  Park  City,  UT. 
Hyatt  Regency  Hotel,  Bethesda,  MD. 

Bnjce  Maurer.  301-435-1225. 
AIDS    &    Related    Research    4,    Dr. 

Mohindar  Poonian,  301-435-12ia 
AIDS   &   Related   Research   5,    Dr. 

Mar.  12-13 

Mar.  3 

Mohindar  Poonian,  301-435-1218. 
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Fabfu>ry-My<»  1996 

Tima 

Location 

AIDS  &  RctaM  RMawch  6.  Or.  Qi»- 
bwt  M«Mr.  301-436-1219. 

AIDS  &  Ratatad  Rasaarcn  7.  Or.  Q»- 
tMrt  Matw.  301-436-1219. 

Mtf .  20 

8:00  a.m. .««„... 

8.-00  ajn — 

Holiday  Inn,  Cfwvy  Chasa,  MD. 
HoMay  Inn.  Chavy  Chasa.  MO. 

Bahavtoral  and  Sodai  SdarKaa  mraat  Ravtaw  Qroup 

Bahavtoral     Madibne.     Ms.     Carol 

Fab.  25-26 

8:30  ajn „ 

St.  Jamas  Holal.  Washington,  DC. 

Campban.  301-435-1257. 

Community  Prevantion  &  Control.  Dr. 

Fab.  26-27 

Hyatt  Regency  Hotel,  Bethesda,  MO. 

Robart  W»v.  301-435-1259. 

Human  Davaiopmant  &  Aging-1,  Dr. 

Fab.  12-13 

MO  ajn 

Embassy  Suitas  Hotel,  Chavy  Chase  Pavilion.  Wash- 

Anna Milar  Sostak.  301-435-1260. 

ington,  DC. 

Human  Davalopment  &  Aging-2.  Dr. 

Fab.  23-24 

8:30  a.m „. 

HoMiy  mn.  Chevy  Chase,  MO. 

Michaal  MicMin,  301-435-1258. 

Human  Davalopment  &  Aging-3.  Dr. 

Fab.  26-27 

8.-00  ajn. 

Embassy  SuKes  Hotel.  Chevy  Chase  Pavilion.  Wash- 

Anil MHar  SoMak.  301-435-1260. 

* 

ington,  DC. 

aocM  Sdanoaa  &   Population.   Dr. 
Robart  Watar.  301-436-1266. 

Fab.  18-19 -.. 

8K)0  ajn. 

Hyatt  Ragancy  Hotel,  Bathasda.  MO. 

HInrhamlral  Sdanelaa  Initial  Ravlaw  QniuD 


Bioct>emistry.  Dr.  Ctihanda  Ganguly. 

301-435-1739. 
Medical  BKx:hemistry.  Or.  Alexander 

Liacouras.  301-435-1740. 
Pathobiochamistry.  Or.  Zatur  Bengal. 

301-435-1742. 
Physotogical  Chem«stry,  Or.  Richard 

Panniers,  301-435-1741. 


Fab.  18-20  ._. 
Fab.  19-20  .... 
Fab.  12-13  .... 
Feb.  19-20  .... 
Biophyalcal 


8-.30ajn. 
8.-00  ajn. 

8.-00  ajn. 

8HX)  a.m.  ........ 


Georgetown  Hoiday  Inn,  Washington,  DC. 
Wyndham  Bristol  Hotel,  Washington.  DC. 
Georgetown  Holiday  Inn,  Washington,  DC. 
Cartton  Ritz,  Ailington.  VA. 
hiNlal  Review  Oroup 


BkhOganic    A     Natural.     Products 

Fab.  26-27 

9:00  ajn 

Hoiday  mn,  SNvar  Spring.  MO. 

Chemistry.  Dr  Harold  Radlke.  301- 

435-1728 

Biophysical    Chemistry.    Or.    Donald 

Fab.  19-20 „ 

8:30  ajn.  ._ 

Rameda  inn.  RockviNe,  MO. 

Schneider.  301-435-1727. 

MaoKaiai     j^nemisiry,     ur.     nonan 

Fab.  18-20 

8:30  ajn.  .       .   

HoMay  Inn,  Chavy  Chasa.  MO. 

Dubois.  301-435-1722. 

Matalobwchemistry,   Dr.  John   Bow- 

Fab. 19-20 _„ 

8:30  a/n.  

St.  Jamas  Hotel.  Washington,  DC. 

ers.  301-436-1725. 

Feb.  19-20 

8:30  ajn. 

Holiday  Inn.  Chevy  Chase,  MO. 

Moiecutar  ft  C/eiMar  nophysics.  Dr. 

Nancy  Lamontagne.  301-436-1726. 

Physical     Biochemistry.     Dr.     Gopa 

Mar.  2-3 

8:30  ajn.  — 

Double  Tree  Hotel,  Rockvile,  MO. 

RakhH.  301-436-1721. 

Cardtovaeeular  Sdencee  ktlOal  Review  Group 

Cardk>vascular,  Or.  Gordon  Johnson. 

Mar.  4-6 

8.-00  ajn „ 

HoHday  Inn,  Slver  Spring,  MO. 

301-436-1212. 

Cardkiwaacular  A  Renel,  Dr.  Anthony 

Mar.  2-3 

8:30  ajn.  

HoHiy  Inn,  Silver  Sphng.  MO. 

Chung,  301-436-1213. 

Experimantal               Cardtovascular 

Feb.  23-24  ..,„ 

8KX)  ajn. „ 

Double  Tree  Hotel.  Rockvila.  MO. 

Sdenoaa,          Or.          Anshumak 

Chaudhari,  301-435-1210. 

Hematotogy-L  Or    Clark  Lum.  301- 

Feb.  5-6 ...- 

8:00  a.ni. _... 

Ramada  Hotel,  Bethesda.  MO. 

435-1195. 

Hematotogy-2.  Dr.  JerroW  Fried.  301- 

Mar.  11-12 

8:30  ajn.  

Hoiday  Inn.  Bethesda.  MO. 

435-1777 

Pathotogy  A.  Or.  Larry  Pinkus.  301- 

Fab.  10-11  

8:00  tjn _.„ 

One  Washington  Cirde  Hotel,  Washington,  DC. 

435-1214 

Pharmacokjgy.    Or.    Jeanne    Kettey. 

Fab.  19-20  .~    ~ 

8.-00  a.ni 

Amfirican  Inn  nelheeda  MO 

301-435-1789. 

Mar.  9-10 

Fab.  4-6 

Fab.  16-19 

a-ao  ajn 

Georgakmrn  HoNday  Inn,  Washington.  DC. 
Sn^rston  Huston  Hotol,  Roston,  VA. 

HoMay  km.  Bethesda.  MO. 

Carter.  301-435-1024. 
Cetular   Btotogy   and    Physiok>gy-i. 

Dr.  GeraM  Greenhouse.  301-435- 

1023 
CeNular    Biotogy    and    PhysK)k)gy-2. 

Dr.  Gerhard  Ehrenspeok.  301-436- 

1022. 

8.-00  ajn.  

8:30  ajn 

-    % 
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Study  sectiorVcontact  person 


Human  Embryology  &  Devetopment- 

2,   Or.   Sherry   Dupere,  301-435- 

1021. 
International  &  Cooperative  Projects, 

Or.  G.B.  Warren.  301-435-1019. 
Molecular   Biotogy,    Dr.    Robert   Su, 

301-^35-1025. 
Molecular    Cytotogy,     Dr.     Ramesh 

Nayak.  301-435-1026. 


February-March  1998 
meetings 


Feb.  5-6 


Feb.  26-27 
Feb.  12-13 
Feb.  5-6  .... 


Time 


8:30  a.m. 

8:30  a.m. 
8:30  a.m. 
8.-00  a.m. 


Locatnn 


HolkJay  Inn,  Chevy  Chase,  MO. 


Embassy  Suites  Hotel,  Chevy  Chase  Pavifion,  Wash- 
ington, DC. 
The  Georgetown  Inn,  Washington,  DC. 

HoMay  Inn,  Chevy  Chase,  MO. 


Biochemical  Endoorinotogy,  Dr.  Mi- 
chael Knecht,  301-43&-1046. 

Endocnnotogy,  Dr.  Syed  Amir,  301- 
435-1043. 

Human  Embryotogy  &  Devetopmant- 
1,  Or.  Michael  Knecht.  301-435- 
1046. 

Reproductive  Btotogy.  Or.  Dennis 
Leszcyzynski,  301-435-1044. 

Reproductive  Endoorinotogy,  Or. 
Abubakar  Shaikh,  301-435-1042. 


Endocrinology  and  Reproductive  Sciences  Initial  Group 


Feb.  19-20 
Feb.  17-18 
Feb.  26-27 

Feb.  9-10  .. 
Feb.  23-24 


8:30  a.m. 
8:30  a.m. 
6K)0a.m. 

8:30  a.m. 
8:00  ajn. 


Embassy  Suites  Hotel.  Chevy  Chase  PaviKon,  Wash- 
ington. DC. 
Ramada  Inn.  Rockville.  MO. 

Ramada  Inn,  Rockville,  MO. 


Hyatt  Regency  Hotel.  Bethesda.  MO. 
Woodfin  Suites.  Rockville.  MD. 


Genetic  Sciences  Initial  Review  Group 


Btotogkal    Sciences-1.     Dr.     Nancy 

Pearson.  301-43S-1047. 
Genettos.  Or.  OavM  Remondini,  301- 

436-1038. 
Genome,  Dr.  Cheryl  Corsaro,  301- 

435-1045. 
Mammalian    Genetics,    Dr.    Camilla 

Day,  301-435-1037. 


Mar.  4-6  .... 
Feb.  12-13 
Feb.  12-13 
Feb.  12-13 


8:30  a.m. 
9:00  a.m. 
9:00  a.m. 
8:30  a.m. 


St.  James  Hotel,  Washington,  DC. 

Georgetown  HoMay  Inn,  Washington,  DC. 

HoMay  Inn.  Bethesda,  MD. 

Embassy  Suites,  Chevy  Chase  Paviinn,  Washington. 
DC 


Health  Promotion  and  Olaeaaa  Prevention  Initial  Review  Group 


Nursing     Research,     Dr.     Gertrude 
McFarland,  301-435-1784. 


Mar.  2-3 


8:30  a.m. 


DoubleTree  Hotel,  Rockville,  MD. 


Allergy  &  Immunotogy,  Dr.  Gene  Zinv 

merman,  301-435-1220. 
Experimental       Immunology.       Dr. 

Calbert  Laing,  301-435-1221. 
Immunobiotogy,    Dr.    Betty    Hayden, 

301-435-1223. 
Immunological    Sciences,    Dr.    Antia 

Corman  WeinWatt.  301-435-1224. 


inwnunologieal  Sciencea  Initial  Review  Group 


Feb.  26-27 
Feb.  12-13 
Feb.  19-20 
Feb.  25-27 


8:30  a.m. 
8:30  a.m. 
9:00  a.m. 
8:30  a.m. 


Hoitoay  Inn,  Bethesda.  MD. 
Holiday  Inn  Hotel,  Chevy  Chase.  MD. 
Hdklay  Inn,  Chevy  Chase.  MD. 
Holiday  Inn,  Chevy  Chase,  MD. 


Bacteriotogy  &  Mycotogy-1,  Or.  Timo- 
thy Henry,  301-435-1147. 

Bacteriotogy  &  Mycotogy-2.  Or.  Wil- 
liam Branche.  Jr.,  301-435-1148. 

Experimental  Virology,  Dr.  Garrett 
Keefer.  301-435-1152. 

Mtorobial  Physiotogy  &  Genetics-1. 
Dr.  Martin  Slater,  301-435-1149. 

Mkyobial  Physiology  &  GenetJcs-2, 
Dr.  Gerald  Liddel,  301-435-1150. 

Tropical  Medicine  &  Parasitotogy,  Dr. 
Jean  Hickman.  304-435-1146. 

Virotogy,  Dr.  Rita  Anand,  301-435- 
1151. 


Inlecttous  DIseesea  and  MterobMogy  Initial  Review  Group 


Feb.  23-24 

Feb.  19-20  ....- 

Feb.  23-24  

Feb.  25-27 

Feb.  19-20 

Feb.  19-20 «. 

Mar.  10-11  


8:30  a.m. 
8:30  a.m. 
8:30  a.m. 
8:30  a.m. 
8:30  a.m. 
8:30  a.m. 
8:30  a.m. 


HoMay  Inn  Hotel,  Alexandria,  VA. 

Holklay  Inn,  Chevy  Chase,  MD. 

Holtoay  Inn,  Chevy  Chase.  MO. 

Holiday  Inn,  Chevy  Chase.  MD. 

Embassy  Suites  Hotel.  Chevy  Chase  Pavilton,  Wash- 
ington, DC. 
Holklay  Inn,  Bethesda,  MD. 

wyndham  Bristol  Hotel,  Washington,  DC. 


Muaeuloakeletal  and  Dental  Sciences  Initial  Review  Group 


General  Medkane  A-1,  Or.   HaroW 

Davidson.  301-435-1776. 
General    Medione    B,    Dr.    Shirley 

HikJen,  301-435-1198. 


Feb.  2-3 
Feb.  5-6 


8:30  a.m. 
8:30  a.m. 


Holiday  Inn,  Chevy  Chase,  MD. 
Holklay  Inn.  Chevy  Chase,  MD. 
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Orel  Biotogy  &  M«diCin«-1.  Dr.  Pn»- 
cMe  Chan.  301^35-1787. 

Oral  Biotogy  &  M«dKin»-2.  Or  Pns- 
ciN*  Chan.  301-43S-1787 

Orthopedics  &  Muacutoskatatal.  Or. 
Dental  McDonald.  301-43S-1215. 


Fabruery  March  1908 


Fab.  tO-11  -.> 

Fab.  23-24 

Fab.  2^24 


TbTta 


8:30  am.  

8:30  am 

8KX)am.  


Location 


Holiday  kwvOtd  Town.  Alexandria.  VA. 
Holiday  Inn-OW  Town.  Alexandria.  VA. 
Holiday  Inn.  Chevy  Chase.  MO. 


Nauroloalcal  8clerK«c  ktittal  Ravtew  Qreup 

Neurological    Soances-t.    Or.    Carl 
Bwmer.  301-43fr-12S1. 

Fab.  11-12 

Fab.  24-28 

Fab.  25-26 

8:30  p.m _,...^.^... 

6M  am.  ._ 

8:30  aJD.  

HoMay  Inn.  Bethesda  MD. 

Holiday.  Bethesda  MD. 

Governors  House  Hotel.  Washington,  DC. 

lean  Michels.  301-436-1250. 
Neurology  B-1.  Or.  Lawrence  Stan- 
lord.  301-435-1255. 

Neurology  C.  Dr.  Kartneth  Newrock. 
301-435-1252. 

Fab.  25-26 

8:30  am 

The  Hotel  George.  Washington,  DC. 

NuMtlortal  aitd  Malabollc  Sdenoea  inliM  Review  Group 

General  Medicine  A-2.  Or.  Mushtaq 

Fab.  19-20 

8:30  am 

Westm  Hotel.  Washington,  DC. 

Khan.  301-435-1778. 

Metaboliam.  Dr.  Khsh  Khshnan.  301- 

Feb.  26-27 

8.-30  am. 

Georgetown  Holiday  Inn,  Washington,  DC. 

435-1779. 

Nutntion.   Or.  Soo^a  Kim.  301-435- 

Fab.  23-24 

8:30  am.  

Double  Tree  Hotel,  RockviHe.  MD. 

1780. 

Oncotoglcal  Sdancea  Initial  Review  Group 

Chemical    Pathology.    Or.    Edmund 

Feb.  25-27 

8K)0  am.  .„ 

Holiday  Inn,  Chevy  Chase.  MO. 

Copeland.  301^35-1715. 

Experimental      Therapeutics- 1.      Or. 

Fab.  19-20 

8:30  am „ 

Hyatt  Hotel.  Key  Bridge,  Arlington,  VA. 

Philip  Pertdna.  301-435-1718. 

Experimental     Therapeulic»-2.     Or. 
Marcia  LitwacK.  301-435-1719. 

Mar  2-4 

8:30  ajh 

The  Lodge  at  Torrey  Pines.  La  Jolla,  CA. 

Metabolic   Pathology.    Or.    Marcelma 

Fab.  23-25 

8KX)  am 

Holiday  Inn,  Silver  Spring.  MO. 

Powers,  301-435-1720. 

Pathology         B.         Or.         Martin 

Mar.  2-4 

8:00  am ~- ~. 

The  Lodge  at  Torrey  Pines,  La  Jolla  CA. 

Padarathsmgh.  301-435-1717. 

RadMrtion,    Or.    Paul   StnxXar.   301- 

Fab.  23-25 

8:30  am.  ._ 

Embassy  SuNee  HoM.  CHevy  Owae  Pavilion.  Waah- 

43&-1716. 

ir>glon,  DC. 

Pathophysiological  Sdenoea  Irtitial  Review  Group 


Lung  Biology  A  Pathology,  Or.  An- 

Feb. 25-26  

8:00  am.  ..._ 

Hyatt  Regency.  Bethesda,  MD. 

drea  Harabin.  301-435-1017. 

Physiology.  Dr.  Mtchaal  Lang.  301- 

Mar.  5-6 

8:30  am.  

Embassy  Suites  Hotel,  Chevy  Chase  Pavilion.  Wash- 

435-1015. 

ington,  DC. 

Respiratory   &   Applied.    Physiology, 

Mar.  9-10 

8:30  am 

HoNday  mn.  Chevy  Chase.  MO. 

Or  Everett  Sinnen.  301-435-1016. 

Senaory  Sdenoea  Initial  Review  Group 

Hearing  Research.  Dr.  Joseph  Kimm, 

Mar.  2-3 „ 

8:30  am „ 

Embassy  Square  Suites.  WasNngton,  DC. 

301-435-1249. 

Sensor   Disorders  &   Language,   Dr. 

Feb.  11-13 

8:30  am „. 

Ci«iitol  Holiday  Inn.  Washington,  DC. 

Sam  Rawtmgs.  301-435-1243. 

Visual      Sciences      A.      Dr.      Luigi 

Fab.  19-20 - 

8:30  am 

Ramada  Inn,  RockviHe,  MO. 

Qiaoometli.  301-435-1246. 

Visual    Sciences    B.    Dr.    Leonard 

Fab.  11-12 

8:30  am 

Radisson  Barceto  Hotel.  Washington,  DC. 

Jakubczak.  301-435-1247. 

Visual     Sdenoea     C,     Dr.     Carole 

Fab.  12-13 

8:00  am ^ 

Embassy  Square  Suites,  Washirigton.  DC. 

Jelsema  301-435-1248. 

Surgery.  Radtelegy  and  Sloenglneering  toiUal  Review  Group 


Olagnoatic    Radiotogy.     Dr.     Eileen 

Bradtoy.  301-435-1178. 
Surgery   &   Bioengienenng.   Dr.   Lee 

Roaan.  301-436-1171. 


Fab.  24-25 
Feb.  23-24 


8:00  am. 
8:00  ajn. 


Georgetown  HoMay  Inn,  Washington.  DC. 
Georgetown  Holiday  Inn.  Washington,  DC. 
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Study  sectkxVcontact  person 


Surgery,  Anesthesiotogy  &  Trauma. 
Or.  GeraM  Becker,  301-435-1750. 


February-March  1998 
meetings 


Feb.  18-19 


Time 


1:00  p.m. 


Location 


Georgetown  Holiday  Inn,  Washington,  DC. 


The  meetings  will  be  closed  in 
accordance  with  the  Provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  Applications  and/or 
pro{>osals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  contstitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337,  93.393- 
93,396,  93.837-93.844,  93.846-93.878, 
93:892,  93.893  NaUonal  Institutes  of  Health, 
HHS) 

Dated:  December  19, 1997. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(PR  Doc.  97-33748  Filed  12-24-97;  8:45  am] 

8IUJNQ  OOOC  414»-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 
[Docket  Na  FR-4278-O-0?! 

Redetegation  of  Personnel 
Management  Authority 

agency:  OfBce  of  the  Secretary.  HUD. 
ACTION:  Notice  of  redelegation  of 
authority. 

SUMMARY:  In  this  notice,  the  Secretary 
redelegates  personnel  management 
authority  relating  to  HUD  2020 
Management  Reform. 
EFFECTIVE  DATE:  December  15. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 

Virginia  Stephens,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington.  DC 
20410.  (202)  708-0622.  (This  is  not  a 
toll-free  niunber.)  For  hearing/speech- 
impaired  individuals,  this  number  may 
be  accessed  via  TTY  by  calling  the 
Federal  Information  Relay  Service  at  1- 
800-877-8399. 

8UPPLEMBITARY  INFORMATION:  The 
Secretary  redelegates  this  authority  in 
order  to  facilitate  the  selection  of 
candidates  for  the  approximately  1,400 
merit  staffing  positions  announced  in 
connection  with  the  HUD  2020 
Management  Reform  Plan.  Consistent 
with  merit  staffing  principles  and  Union 


J 

agreements,  standard  personnel 
procedures  will  be  followed  in  this 
process.  In  addition,  no  poUtical 
appointee  will  serve  as  selecting  official. 
All  selections  will  be  made  by  senior 
level  career  employees.  To  the  greatest 
extent  practical  and  feasible,  rating  and 
ranking  panels  will  consist  of 
representatives  of  multiple  program 
offices  with  representatives  from  both 
Headquarters  and  the  field.  A 
representative  from  HUD  Unions  will 
observe  the  rating  and  ranking  process. 

Accordingly,  the  Secretary  reidelegates 
authority  as  follows: 

Section  A.  Authority  Redelegated 

The  authority  to  make  HUD  2020 
merit  staffing  selections  for  candidates 
at  grades  GS-14  and  GS-15  is 
redelegated  to  the  following  selecting 
officials  for  each  of  the  Program  and 
other  offices  identiHed  below: 

Office  and  Selecting  Official 

Office  of  Housing — Deputy  Assistant 

Secretary  for  Operations 
Office  of  Public  and  Indian  Housing — 

General  Deputy  Assistant  Secretary 

(Acting) 
Office  of  Fair  Housing  and  Equal 

Opportunity — General  Deputy 

Assistant  Secretary 
Office  of  Public  Afiiairs — ^Deputy 

Assistant  Secretary  for  Public  Affairs/ 

Managing  Editor 
Office  of  General  Counsel — Deputy 

General  Counsel  for  Operatiorts 
Office  of  Chief  Financial  Officer — 

Deputy  CFO  for  Finance  (Director, 

Accounting  Center) 
Enforcement  Center — Director 
Assessment  Center — ^Deputy  General 

Counsel  for  Operations 
Section  8.  Financial  Management 

Center — General  Deputy  Assistant 

Secretary,  PIH  (Acting) 
Office  of  Commimity  Planning  and 

Development — Deputy  Assistant 

Secretary  for  Economic  E)eveIopment 
Office  of  Field  Management,  Senior 

Community  Builder  positions — 

Deputy  Assistant  Secretary  for 

Resource  Management  and 

Operations,  Administration' 
Office  of  Field  Management,  non-Senior 

Community  Builder  positions — Career 

Deputy  Assistant  Secretary  for: 

Housing,  CPD.  PIH.  FHEO,  and 

Administration 


Section  B.  No  Authority  To  Further 
Kedelegate 

The  authority  redelegated  in  Section  • 
A.,  above,  may  not  be  further 
redelegated. 

Section  C  Expiration  of  Redelegation 

This  redelegation  of  authority  expires 
on  June  30. 1998. 

Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act,  42 
U.S.C.  Section  3535(d). 

Dated:  Decemt)er  15. 1997. 
Andrew  Cuomo. 
Secretary  of  Housing  and  Urban 
Development. 
(PR  Doc.  97-33648  Filed  12-24-97;  8:45  am] 

mUMO  OOOC  4210-»-W 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

1998  Migratory  Bird  Hunting  and 
Conservation  Stamp  (Federal  Duck 
Stamp)  Contest 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

summary:  The  Fish  and  Wildlife  Service 

(Service)  announces  the  dates  and 

locaticms  of  the  1998  Federal  Duck 

Stamp  Contest;  the  public  is  invited  to 

attend. 

DATES:  1.  The  1998  contest  opens  for 

submission  July  1, 1998. 

2.  Persons  wishing  to  enter  this  year's 
contest  may  submit  entries  anytime  after 
Wednesday,  July  1,  but  all  must  be 
postmarked  no  later  than  midnight 
Tuesday,  September  15. 1998. 
AOOnESSES:  Requests  for  complete 
copies  of  the  regulations,  reproduction 
rights  and  the  display  and  participating 
agreements  should  be  addressed  to: 
Federal  Stamp  Comest,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  1849  C  Street,  N.W.,  Suite 
2058.  Washington.  D.C.  20240. 
FOR  further  information  CONTACT: 
Mrs.  Lita  F.  Edwards,  telephone:  (202) 
208-4354;  or  fax:  (202)  208-6296. 
SUPPI.BIIENTARY  INFORMATION:  Location 
of  Contest:  Department  of  the  Interior 
Building,  Auditoriimi  ("C"  Street 
entrance)  1849  C  Street,  N.W., 
Washington,  D.C.  The  public  may  view 
the  1998  Federal  Duck  Stamp  Contest 
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entries  on  Tuesday,  November  3.  1998. 
from  10:00  a.m.  to  2:00  p.m.,  in  the 
Department  of  the  Interior  Auditorium. 
This  year's  judging  will  be  held  from 
November  4-5.  1998.  beginning  at  10:30 
a.m.  on  Wednesday,  November  4.  and 
continuing  at  9:00  a.m.  on  Thursday. 
November  5. 

The  following  Hve  eligible  species  for 
the  1998  duck  stamp  contest  are  as 
follows: 

(1)  American  Green-winged  Teal 

(2)  Black  Duck 

(3)  Greater  Scaup 

(4)  Northern  Pintail 

(5)  Ruddy  Duck 

The  primary  author  of  this  document 
is  Mrs.  Lifa  F.  Edwards.  U.S.  Fish  and 
Wildlife  Service. 

Dated:  Oaoemlwr  17. 1997. 
laaie  Rapfapoft  dark. 
Director. 
(PR  Doc.  97-33865  Filed  12-24-97:  8:45  am] 

MUJNa  OOOC  O10-M-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaira 

Notice  of  Intent  To  Adopt  the  Bureau 
of  Land  Management  (BLM)  Cooa  Bay 
Diatrict  Final  Propoaed  Raaourca 
Management  Plan  (PRMPy 
Environmental  Impact  Statement  (EIS). 
Dated  September  19M,  aa  ttte 
Reaource  Management  Plan  and 
Environmental  Impact  Statement  for 
the  5.410  Acre  Coquilie  Foreat 

AOBCY:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Notice  of  intent. 

summary:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  (BLA) 
is  considering  adopting  the  BLM's  Final 
PRMP/ETS  as  the  resource  management 
plan  and  environmental  impact 
statement  for  management  of  the  5.410 
acre  Coquilie  Forest.  A  description  of 
the  proposal  is  provided  below.  The  BIA 
will  make  an  independent  analysis  of 
the  Final  PRMF/EIS  to  determine  its 
adequacy  to  meet  the  BLA's 
responsibilities  under  the  National 
Environmental  Policy  Act  (NEPA)  in 
accordance  with  40  CFR  1506.3(a). 

The  Coquilie  Restoration  Act  (P.L. 
101-42).  as  amended  by  P.L.  104-208  of 
September  30.  1996.  (110  STAT.  3009- 
537:  25  U.S.C.  715c)  provides  that 
"•  •  •  the  Assistant  Secretary  for 
Indian  Affairs,  acting  on  behalf  of  and 
in  consultation  with  the  (Coquilie) 
Tribe,  is  authorized  to  initiate 
development  of  a  forest  management 


plan  for  the  Coquilie  Forest."  Section 
501.{a){d)(5)  of  the  Act  requires  that  the 
Secretary  shall  manage  the  Coquilie 
Forest"*  *   *  under  applicable  State 
and  Federal  forestry  and  environmental 

Erotection  laws,  and  subject  to  critical 
abitat  designations  under  the 
Endangered  Species  Act.  and  subject  to 
the  standards  and  guidelines  of  Federal 
forest  plans  on  adjacent  or  nearby 
Federal  lands,  now  and  in  the  future." 
Consultation  meetings  with  the  Coquilie 
Tribe  and  its  members  will  be 
scheduled  and  carried  out  until 
February  1998. 

A  summary  of  public  involvement 
associated  with  the  Coos  Bay  District's 
Draft  and  Final  Resource  Management 
Plan/Environmental  Impact  Statement 
can  be  found  on  page  ROI>-5  of  the 
BLM's  Record  of  Decision  and  Resource 
Management  Plan  of  May  1995,  and  is 
hereby  incorporated  by  reference.  A 
summary  of  public  involvement 
associated  with  the  July  1993  Draft  and 
February  1994.  Final  Supplemental 
Environmental  Impact  Statement  on 
Management  of  Habitat  of  Late- 
Successional  and  Old-Growth  Forest 
Related  Species  Within  the  Range  of  the 
Northern  Spotted  Owl  is  included  on 
pages  58-73  of  the  April  1994 
interagency  Record  of  Decision  for 
Amendments  to  Forest  Service  and 
Bureau  of  Land  Management  Planning 
Documents  Within  the  Range  of  the 
Northern  Spotted  Owl  and  is  hereby 
incorporated  by  reference. 

Additional  public  input,  issue 
identification,  and  scoping  efforts  are 
described  on  pages  S-17  and  1-6  of  the 
Coos  Bay  District  Final  Proposed 
Resource  Management  Plan/ 
Environmental  Impact  Statement  of 
September  1994.  and  are  hereby 
incorporated  by  reference. 
DATES:  Written  comments  may  be 
submitted  through  January  26,  1998. 
ADDRESSES:  Address  comments  to 
Stanley  Speaks,  Portland  Area  Office. 
Bureau  of  Indian  Affairs.  The  Federal 
Building.  911  NE.  11th  Avenue. 
Portland.  OR  97232. 

FOR  f\|RTHER  INFORMATKM  CONTACT:  Gary 
Vamer.  Siletz  Agency.  P.O.  Box  569. 
Siletz.  Oregon  97380.  telephone  541- 
444-2679.  For  information  regarding  the 
Bureau  of  Land  Management.  Coos  Bay 
District  Resource  Management  Plan  and 
Environmental  Impact  Statement, 
contact  the  Coos  Bay  District  at  541- 
756-0100. 

SUPPI.EMENTARY  INFORMATION:  The 
Coquilie  Forest  has  been  created 
pursuant  to  P.L.  104-208  from  existing 
federal  lands  managed  by  the  BLM. 
Coos  Bay  District,  in  North  Bend, 


Oregon.  For  purposes  of  management 
direction  set  forth  in  the  law.  the 
surrounding  BLM  lands  are  the 
"adjacent  or  nearby  Federal  lands."  The 
BLM's  Final  PRMP/EIS  will  define  the 
objectives,  scope  and  direction  for 
managing  the  natural  resources  of  the 
Coquilie  Forest.  In  addition,  specific 
tribal  goals,  objectives,  and  cultural 
interests  will  be  incorporated  through 
consultation  between  the  BIA  and  the 
Coquilie  Indian  Tribe. 

Dated:  December  12. 1997. 
Kevin  Cover. 

Assistant  Secretary— Indian  Affairs. 
jFR  Doc.  97-33724  Filed  12-24-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-0e7-7122-«e06;  CACA-M611] 

Environmental  Impact  Statement; 
California 

AOGNCY:  Bureau  of  Land  Management. 

ACTKM:  Notice  of  Extension  of  Public 
Comment  Period  for  the  Imperial  Project 
Draft  Environmental  Impact  Statement 
on  the  Imperial  Project  Proposed  Gold 
Mining/Processing  Operation,  Imperial 
County. 

summary:  Notice  is  hereby  given  that 
the  comment  period  of  the  joint  Draft 
Environmental  Impact  Statement/ 
Impact  Report  (DEIS/EIR)  prepared  by 
the  Bureau  of  Land  Management  and  the 
County  of  Imperial  for  an  additional  30- 
days. 

DATES:  Written  comments  must  be 
postmarked  no  later  than  February  26, 
iv9o. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Area  Manager,  Attn: 
Imperial  Project,  El  Centra  Resource 
Area.  1661  South  Fourth  St.,  El  Centro. 
California  92243. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Romoli  (909)  697-5237. 

8UPPI.EMB4TARY  INFORMATION:  The  end  of 
comment  period  as  noted  in  the  Draft 
EIS/EIR  for  the  Imperial  Project  DEIS/ 
EIR  was  January  27, 1998.  The  comment 
period  is  now  extended  to  February  26, 
1998; 

Dated:  December  19, 1997. 
Thome*  F.  Zale, 
Acting  Area  Manager. 
[PR  Doc.  97-33669  Filed  12-24-97:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managenrtent 
[MT-020-1610-00] 

Notice  Of  Availability 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Montana/Dakotas,  Interior. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
202  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  an 
environmental  assessment  has  been 
prepared  for  proposed  Areas  of  Critical 
Environmental  Concern  (ACEC)  on 
BLM-administered  surface  estate  in  the 
South  Dakota  Resource  Area,  Dakotas 
District,  North  Dakota:  and  the  Billings 
and  Powder  River  Resource  Areas,  Miles 
City  District,  Montana.  The  document 
will  amend  three  Resource  Management 
Plans:  Billings  (1983),  Powder  River 
(1984)  and  South  Dakota  (1985).  The 
Environmental  Assessment  and  Draft 
Resource  Management  Plan  Amendment 
evaluates  the  relevance  and  importance 
of  areas  nominated  for  ACEC 
designation  in  portions  of  the  following 
counties:  Carbon.  Carter.  Custer,  Golden 
Valley,  Musselshell,  Powder  River. 
Rosebud,  Treasure.  Yellowstone 
(Montana):  Big  Horn  (Wyoming):  and 
Fall  River  (South  Dakota).  The 
amendment  is  a  comprehensive  plan  for 
managing  the  areas  BLM  proposes  for 
ACEC  designation. 
DATES:  Comments  on  BLM's 
management  prescriptions  for  areas 
proposed  for  ACEC  designation  should 
be  submitted  to  BLM  on  or  before  March 
9. 1998. 

ADDRESS:  All  comments  should  be  sent 
to  the  following  address:  BLM.  Tim 
Murphy.  District  Manager.  Ill 
Garryowen  Road,  Miles  City,  Montana 
59301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Bloom,  Team  Leader,  at  (406)  233- 
2826. 

SUPPLEMBfTARY  INFORMATION:  A  Notice 
of  Intent  to  plan  was  filed  in  the  Federal 
Register  on  April  6,  1995.  The  public 
was  asked  to  submit  nominations,  issues 
and  alternatives.  All  comments  received 
were  considered  in  the  preparation  of 
the  plan. 

The  environmental  assessment  and 
draft  resource  management  plan 
amendment  analyzes  three  alternatives 
to  resolve  the  issues.  Each  alternative 
represents  a  complete  management 
plan.  The  alternatives  are  summarized 
as  (1)  No  Action,  where  no  areas  of 
critical  environmental  concern  would 
be  designated,  (2)  Protection  For 
Relevant  and  Important  Values  and  (3] 


the  Preferred  Alternative,  which  may  be 
a  previous  alternative,  a  combination  of, 
or  a  new  alternative. 

One  area  nominated,  Pompeys  Pillar, 
has  already  been  planned  for  and 
designated  in  BLM's  1996  "Pompeys 
Pillar  Resource  Management  Plan 
Amendment  and  Environmental 
Assessment  Record  of  Decision".  That 
document  approved  the  designation  and 
management  for  Pompeys  Pillar  Area  of 
Critical  Environmental  Concern. 

The  Area  of  Critical  Environmental 
Concern  Environmental  Assessment  and 
Draft  Resource  Management  Plan 
Amendment  evaluates  21  areas  of 
critical  environmental  concern 
nominations.  BLM  proposes  designation 
and  special  management  for  12  areas. 
Six  areas  did  not  meet  the  relevance 
and/or  importance  criteria.  Three  areas 
were  considered  but  not  analyzed  in 
detail.  The  12  areas  proposed  for 
desimation  are: 

1.  The  Bridger Fossil  area  (575  public 
surface  acres)  in  Carbon  County  would 
be  designated  an  area  of  critical 
environmental  concern.  This  significant 
fossil  area  would  be  retained  in  public 
ownership  and  managed  to  enhance  and 
protect  the  paieontological  resources. 
Management  actions  affecting  this  area 
are:  rights-of-way,  and  mineral  material 
sales  and  permits  would  be  allowed 
with  stipulations;  oil  and  gas  leasing 
would  be  allowed  with  a  Controlled 
Surface  Use  stipulation;  undei'ground 
explosives  for  geophysical  exploration 
for  oil  and  gas  would  not  be  allowed, 
other  geophysical  exploration  methods 
for  oil  and  gas  would  be  allowed  if  the 
method  would  aot  damage  the 
paleontology  resource;  livestock  grazing 
would  be  allowed;  and  ofT-road  vehicle 
use  would  be  limited  to  designated 
roads  and  trails. 

2.  Castle  Butte  (185  public  surface 
acres)  in  Yellowstone  County  would  be 
designated  an  area  of  critical 
environmental  concern.  The  area  would 
be  retained  in  public  ownership  and 
managed  to  enhance  and  protect 
significant  cultural  resources. 
Management  actions  affecting  this  area 
are:  foe  would  be  managed  vrith 
conditional  fire  suppression;  wood 
product  sales  and  geophysical 
exploration  for  oil  and  gas  would  be 
allowed;  rights-of-way  would  be 
allowed  when  they  avoid  the  significant 
cultural  resource  sites;  livestock  grazing 
and  range  improvements  would  be 
allowed;  and  off-road  vehicle  use  would 
be  limited  to  designated  roads  and 
trails. 

3.  The  East  Pryor  Mountains  (29.500 
public  surface  acres)  in  Carbon  County, 
Montana  and  Big  Horn  County, 
Wyoming  would  be  designated  an  area 


of  critical  environmental  concern.  The 
area  would  be  retained  in  public 
ownership  and  managed  for  its  wild 
horse  and  wildlife  values,  and  long-term 
conservation  and  recreational  use  for 
the  public.  Management  actions 
affecting  this  area  are:  fire  would  be 
managed  with  conditional  fire 
suppression;  wood  product  sales,  rights- 
of-way,  livestock  grazing,  mineral 
material  sales  and  permits,  geophysical 
exploration  for  oil  and  gas,  and  oil  and 
gas  leasing  would  not  be  allowed; 
locatable  minerals  would  be  withdrawn 
fit)m  entry;  and  off-road  vehicle  use 
would  be  limited  to  the  designated 
trails. 

4.  Meeteetse  Spires  (960  public 
surfece  acres)  in  Carbon  County  would 
be  designated  an  area  of  critical 
environmental  concern.  The  area  would 
be  retained  in  public  ownership  and 
managed  to  enhance  and  protect  the  rare 
plants  and  scenery  in  the  area,  and  to 
help  protect  the  public  from  dangerous 
cliffs.  Management  actions  affecting  this 
area  are:  an  easement  across  state  land 
(T.  8  S..  R.  20  E.,  Section  36)  would  be 
obtained;  fire  would  be  managed  with 
conditional  fire  suppression;  selected 
timber  harvests  may  be  periodically 
necessary  to  protect  the  area's  overall 
resource  value;  wood  product  sales 
would  not  be  allowed;  livestock  grazing, 
except  for  sheep,  would  be  allowed; 
rights-of-way,  oil  and  gas  leasing,  and 
mineral  material  sales  and  permits 
would  not  be  allowed;  locatable 
minerals  would  be  withdrawn  from 
entry;  in  the  sensitive  plant  area, 
geophysical  exploration  for  oil  and  gas 
would  not  be  allowed  by  any  method; 
on  the  remaining  area,  geophysical 
exploration  would  be  accessed  by  air 
only;  exploration  would  be  shot  boles 
and  above-ground  shots,  vibroseis 
would  not  be  allowed;  and  off-road 
vehicle  use  would  be  limited  to 
designated  roads  and  trails. 

5.  Petroglyph  Canyon  (240  public 
surface  acres]  in  Cartmn  County  would 
be  designated  an  area  of  critical 
environmental  concern.  This  significant 
site  would  be  retained  in  public 
ownership  and  managed  to  protect  and 
enhance  the  cultural  resources. 
Management  actions  affecting  this  area 
are:  wood  product  sales,  rights-of-way, 
oil  and  gas  leasing  and  geophysical 
exploration  would  not  be  allowed; 
livestock  grazing  and  range 
improvements  would  be  allowed;  and 
locatable  minerals  would  be  withdrawn 
from  entry.  The  area  would  be  closed  to 
off-road  vehicle  use. 

6.  Stark  Site  (800  public  surface  acres) 
in  Musselshell  County  would  be 
designated  an  area  of  critical 
environmental  concern.  The  area  would 
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be  retained  in  public  ownership  and 
managed  to  ennance  and  protect 
signiHcant  cultural  reaouroes. 
Management  actions  affecting  this  area 
are:  Ore  would  be  managed  with 
conditional  Hre  suppression;  wood 
product  sales,  livestock  grazing  and 
range  improvements  would  be  allowed; 
rights-of-way.  and  mineral  material 
sales  and  permits  would  not  be  allowed; 
oil  and  gas  leasing  would  be  allowed 
with  a  No  Surface  Occupancy 
stipulation;  the  area  would  be  closed  to 
geophysical  exploration  for  oil  an^  gas 
on  the  cultural  resource  sites  and 
allowed  (surface  methods  and  vibroaeis) 
in  the  remainder  of  the  area;  and  off- 
road  vehicle  uae  would  be  limited  to 
daeiniated  roads  and  trails. 

7.  Weatherman  Draw  (4.268  public 
surfece  acres)  in  Carbon  County  would 
be  designated  an  area  of  critical 
environmental  concern.  This  Significant 
cultural  site  would  be  retained  in  public 
ownership  and  managed  to  enhance  and 
protect  the  cultural  resources. 
Management  actions  affecting  this  area 
are:  Hre  would  be  managed  with 
conditional  fire  suppression;  wood 
product  sales  would  not  be  allowed; 
rights-of-way  aasociated  with  valid 
existing  oil  or  gas  laase  rights  would  be 
allowed  with  restrictions,  other  rights- 
of-way  would  not  be  allowed;  livestock 
grazing  would  be  allowed:  range 
improvements  would  be  allowed  when 
they  do  not  conflict  with  the  area  of 
critical  environmental  concern  values; 
locatable  minerals  would  be  withdrawn 
from  entry;  mineral  material  aalea  and 
permits  would  not  be  allowed;  oil  and 
gas  leasing  would  be  allowed  with  a  No 
Surface  Occupancy  stipulation  with  no 
waiver,  exception  or  modification 
provisions;  geophysical  exploration  for 
oil  and  gas  would  be  closed;  and  off- 
road  vehicle  use  would  be  limited  to 
authorized  use. 

8.  Battle  Butte  (120  public  surface 
acres)  in  Rosebud  County  would  be 
designated  an  area  of  critical 
environmental  concern.  This  historic 
battlefield  would  be  retained  in  public 
ownership  and  managed  to  enhance  and 
protect  the  cultural  resources. 
Management  actions  affecting  the  area 
are:  Ore  would  be  managed  with 
conditional  fire  suppression;  livestock 
grazing  and  range  improvements  would 
be  allowed;  rights-of-way.  coal  leasing, 
and  mineral  material  sales  and  permits 
would  not  be  allowed:  oil  and  gas 
leasing  would  be  allowed  with  a  No 
Surface  Occupancy  stipulation; 
geophysical  exploration  for  oil  and  gas 
would  be  allowed  on  designated  roads 
and  trails  with  restrictions;  and  off-road 
vehicle  use  would  be  limited  to 
designated  roads  and  trails. 


9.  Fingfir  duties  (6,206  public  surface 
acres)  in  Carter  County  would  be 
designated  an  area  of  critical 
environmental  concern.  The  area  would 
be  retained  in  public  ownerehip  and 
managed  for  its  scenic  values. 
Management  actions  affiacting  this  area 
are:  fire  would  be  managed  with 
conditional  fire  suppression;  wood 
product  sales  would  be  allowed  with 
restrictions;  rights-of-way  would  avoid 
the  area;  livestock  grazing  and  range 
improvements  would  be  allowed; 
mineral  material  sales  and  permits  and 
nonenergy  leasable  mineral  leasing 
would  not  be  allowed;  oil  and  gas 
leasing  would  be  allowed  with  a 
Controlled  Surface  Use  stipulation; 
geophysical  exploration  for  oil  and  gas 
would  be  allowed  on  designated  roads 
and  trails  with  restrictions;  and  off-road 
vehicle  use  would  be  limited  to 
designated  roads  and  trails. 

10.  Howrey  Island  (321  public  surface 
acres)  in  Treasure  County  would  be 
designated  an  area  of  critical 
environmental  concern.  The  area  would 
be  retained  in  public  ownership  and 
managed  for  its  special  wildlife  habitat. 
Management  actions  affecting  this  area 
are:  fire  would  be  managed  with 
conditional  fire  suppression;  wood 
product  sales  would  be  allowed  with 
restrictions;  rights-of-way  would  not  be 
allowed:  livestock  grazing  would  be 
allowed;  range  improvements  would  be 
allowed  when  they  do  not  degrade  the 
area's  values;  and  off-road  vehicles 
would  be  limited  to  the  BLM  road 
except  from  February  15th  to  June  1st. 
During  that  time,  no  vehicles  would  be 
allowed,  including  on  the  BLM  road. 

11.  Reynolds  Battlefield  (336  public 
surface  acres)  in  Powder  River  County 
would  be  designated  an  area  of  critical 
environmental  concern.  This  historic 
battlefield  would  be  retained  in  public 
owmership  and  managed  to  enhance  and 
protect  the  cultural  reaources. 
Management  actions  affecting  the  area 
are:  fire  would  be  managed  with 
conditional  fire  suppression;  timber 
sales  and  wood  product  sales  would  be 
allowed  with  restrictions;  rights-of-way 
would  avoid  the  area;  livestock  grazing 
and  range  improvements  would  be 
allowed;  coal  leasing  and  mineral 
material  sales  and  permits  would  not  be 
allowed;  oil  and  gas  leasing  would  be 
allowed  with  a  No  Surface  Occupancv 
stipulation;  geophysical  exploration  ror 
oil  and  gas  would  be  allowed  on 
de^gnated  roads  and  trails  with 
restrictions;  and  off-road  vehicle  use 
would  be  limited  to  designated  roads 
and  trails. 

12.  The  Fossil  Cycad  area  (320  public 
surface  acres)  in  Fall  River  County, 
South  Dakota,  would  be  designated  an 


area  of  critical  environmental  concern. 
The  surface  and  minerals  would  be 
retained  in  public  ownerehip  and 
managed  to  protect  and  enhance 
significant  paleontological  resources. 
Management  actions  affecting  this  area 
are:  fire  would  be  managed  with 
conditional  fire  suppression;  timber 
sales,  wood  product  sales,  and 
geophysical  exploration  for  oil  and  gas 
would  not  be  allowed;  rights-of-way 
would  be  allowed  with  stipulations:  oil 
and  gas  leasing  would  be  allowed  with 
a  No  Surface  Occupancy  stipulation; 
livestock  grazing  would  be  allowed; 
locatable  minerals  would  be  withdrawn 
irom  entry;  and  off-road  vehicle  use 
would  be  limited  to  designated  roads 
and  trails. 

This  notice  meets  the  requirements  of 
43  CFR  1610.7-2  for  designation  of 
areas  of  critical  environmental  concern. 

Dated:  December  16. 1997. 
Timodijr  M.  Murphy, 
District  Manage. 
(FR  Doc  97-33719  Filed  12-24-97;  8:4S  am) 

HUJNQCOOC  4»l«-ON-^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managamant 

(CA-360-1 020-00] 

Notioa  of  Raaourca  Advlaory  Council 
Maating 

AOBCY:  Bureau  of  Land  Management. 
Northwest  California  Resource  Advisory 
Council,  Ukiah.  California. 
actkm:  Notice  of  meeting. 


Piusuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Public  Law  92-463)  and  the  Federal 
Land  Policy  and  Management  Act 
(Public  Law  94-579),  the  U.S.  Bureau  of 
Land  Management's  Northwest 
California  Resource  Advisory  Council 
will  meet  Thursday  and  Friday.  Feb.  5 
and  6, 1998.  at  the  BLM's  Clear  Lake 
Field  Office,  2550  North  State  Street. 
Ukiah. 

SUPPI.EMENTARY  INFORMATION:  The 
meeting  begins  at  10  a.m.  Feb.  5. 
Agenda  items  include  discussion  of  a 
proposal  to  close  Black  Sands  Beach  to 
motor  vehicle  access,  the  status  of  an 
environmental  impact  statement  on 
Healthy  Rangeland  Standards  and 
Guidelines,  discussion  of  recreation 
user  fees,  the  status  of  planning' in  the 
Sacramento  River  Bend  Area  of  Critical 
Environmental  Concern,  reports  on  the 
status  of  the  plan  amendment  for  South 
Cow  Mountain,  and  reports  from  the 
managers  of  BLM's  Areata.  Dear  Lake 
and  Redding  Held  offices.  Public 
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comments  will  be  taken  at  4  p.m.- 
Depending  on  the  number  of  persons 
wishing  to  speak,  a  time  limit  could  be 
established. 

On  Friday,  the  council  will  convene 
at  8  a^m.  at  the  Clear  Lake  Field  Office 
and  depart  immediately  for  a  field  tour 
in  the  Cache  Creek  area.  Members  of  the 
public  are  welcome,  but  they  must 
provide  their  own  transportation. 
FOR  AOOmONAL  INFORMATION:  Contact 
Jeff  Fontana.  public  affairs  officer,  at 
(530)  257-5381. 
JeCT  Fontana, 
Public  Affairs  Officer. 
(FR  Doc.  97-33695  Filed  12-24-97;  8:45  am) 

BpUMQCOOE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Managamant  Servica 

Agancy  Information  Collactidn 
Activltiaa:  Submiaaion  for  Offica  of 
Managan>ant  and  Budgat  Raviaw; 
Comment  Raquast 

AQB4CY:  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Notice  of  revision  of  a  currently 
approved  collection,  1010-0049. 

summary;  The  Department  of  the 
Interior  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Act) 
the  collection  of  information  discussed 
below.  The  Act  requires  that  OMB 
provide  interested  Federal  agencies  and 
the  public  an  opportunity  to  comment 
on  information  collection  requests.  The 
Act  also  provides  that  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  informaticAi  unless  it  displays  a 
currently  valid  OMB  control  number. 
DATES:  Submit  written  comments  by 
January  28. 1998. 

ADDRESSES:  Submit  comments  and 
suggestions  directly  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  (1010-0049), 
725  17th  Street,  N.W.,  Washington.  D.C. 
20503.  Send  a  copy  of  your  comments 
to  the  Rules  Processing  Team,  Mail  Stop 
4020,  Minerals  Management  Service, 
381  Elden  Street,  Hemdon,  Virginia 
20170-4817. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London,  Rules  Processing  Team, 
Engineering  and  Operations  Division, 
Minerals  Management  Service, 
telephone  (703)  787-1600.  You  may 
obtain  copies  of  the  supporting 
statement  and  collection  of  information 
by  contacting  the  MMS  Information 
Collection  Clearance  Officer  at  (202) 
208-7744. 

Burden  Breakdown 


SUPPt^MENTARY  INF0RMATK3N: 

Title:  30  CFR  250,  Subpart  B. 
Exploration  and  Development  and 
Production  Plans. 

OMB  Number:  1010-0049. 

Abstract:  Respondents  provide 
information  and  maintain  records  on 
their  proposed  exploration  or 
development  and  production  activities 
on  the  Outer  Continental  Shelf  (OCS). 
The  MMS  uses  the  information  to 
ensure  that  OCS  operations  are  carried 
out  in  a  manner  that  is  safe,  pollution 
free,  do  not  interfere  with  the  rights  of 
other  usera.  and  conserve  the  resources 
of  the  OCS.  Responses  to  this  collection 
of  information  are  mandatory.  The  MMS 
will  protect  proprietary  information  in 
accordance  with  the  Freedom  of 
Information  Act  and  30  CFR  250.18, 
Data  and  information  to  be  made 
available  to  the  public. 

Description  of  Respondents:  Federal 
OCS  oil  and  gas  and  sulphur  lessees. 

Estimated  Number  of  Respondents: 
130. 

Frequency:  The  frequency  of  response 
is  on  occasion. 

Estimated  Annual  Burden  on 
Respondents:  Reporting  and 
recordkeeping  "hour"  burden  of 
269,438  hours  (see  chart  below);  no 
reporting  and  recordkeeping  "cost". 


Reporting  requirement 

Average  number 
per  year 

Burden  per  re- 
quirement 

Annual 

txirden 

hours 

Citation  30  CFR  250  sub- 
part B  and  related  NTLs: 
31  

Notify  MMS  of  preliminary  activities  

10  notices  

1  ; 

10 

33 

Sut>mit  initial  exploration  plan,  including  surveys,  reports, 
studies,  etc. 

Submit  revised  exploration  plan,  indudtng  surveys,  reports, 
studies,  etc. 

Submit  initial  development  and  production  plan  (or  develop- 
ment operations  coordination  document  used  in  western 
GOM),  including  surveys,  reports,  studies,  etc. 

Sutxnit  revised  development  and  production  plan  (or  develop- 
ment operations  coordination  document  used  in  western 
GOM),  including  surveys,  reports,  studies,  etc. 

Submit  supplemental  deepwater  operations  plans  for  projects 
in  GOM  water  depths  greater  than  1 ,000  feet  and  projects 
utilizing  subsea  production  technology. 

288  plans 

580  hours  

80  hours 

167,040 

33  

185  revisions  

97  plans 

294  revisions  

12  olans 

14  800 

34 

34 

580  hours  

82  hours 

56.260 
24,106 

34  

580  hours  

6,960 

Total  Reporting 

886  responses  

269,178 

Retain  original  copies  of  surveys,  studies,  reports,  etc.  (Note: 
Respondents  would  retain  these  as  part  of  usual  &  ois- 
tomary  business  activities.  The  burden  is  to  make  them 
available  to  MMS  If  needed.). 

Citation  30  CFR  250  sub- 
part B  and  related  NTLs: 
Supplemental  NTLs 

130 

2  hours 

260 

Total  record- 

260 

keeping. 
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Comments:  In  compliance  %vith  the 
Paperwork  Reduction  Act  of  1995. 
Section  3506  (c)(2)(A).  each  agency 
must  provide  notice  and  otherwise 
consult  with  members  of  the  public  and 
affected  agencies  concerning  this 
collection  of  information.  Comments  are 
specifically  solicited  in  order  to:  (a) 
evaluate  whether  the  propoeed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  evaluate  the  accuracy  of  the 
burden  estimates  for  the  proposed 
collection  of  information;  (c)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Submit  your  comments  to  the  ofHces 
listed  in  the  addreaeea  MCtion  of  this 


notice.  The  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  may  respond  after  30 
days.  Therefore,  in  order  to  assure 
maximum  consideration,  OMB  should 
receive  your  comments  by  January  28, 
1998. 

Bunau  Clearance  Officer:  Jo  Ann 
Lauterbech  (202)  208-7744. 

Detml:  November  25. 1997.  * 

E.p.n-wfciipi. 

Chief.  Engineering  and  Operations  Division. 
jFR  Doc.  97-33749  Filed  12-24-97;  8:45  am] 

■NjjNQ  ooof  4ai«-ieMi 


DEPARTMENT  OF  THE  INTERIOR 

Nationai  Park  Service 

60-Oay  Notice  of  Intention  To  Request 
Claarance  of  Collection  of 
Inlbnnatiofv— Opportunity  for  Public 
Conwnent 

AOENCY:  Department  of  the  Interior, 
National  Park  Service,  and  13  Units  of 
the  National  Park  Service. 
ACTION:  Notice  and  request  for 
comments. 


f:  The  National  Park  Service  is 
proposing  to  sponsor  during  the 
summer  of  1998  a  project  to  determine 
how  park  visitors  at  a  sample  of  thirteen 
parks  feel  about  the  recreation  fee 
demonstration  program  that  currently  is 
being  tested  in  approximately  100 
projects  that  involve  more  than  100 
units  of  the  National  Park  System.  The 
parks  propoeed  to  be  surveyed  in  1998 
include: 


NFS  unit 


Estimated 
number  re- 
sponses 


Estimated  bur- 
den twurs 


(1)  AHegheny  Portage  Railroad  National  Htstoncat  Site 

(2)  Cotonial  Nationai  Historical  Pwk 

(3)  Everglades  National  Perk 

(4)  Frederick  Douglass  Nationai  Histonc  Site 

(5)  Glen  Canyon  Nationai  Recreation  Area 

(6)  QoWen  Gata  MsMonel  Recreation  Area  

(7)  Grand  Canyon  Naitonal  Perk  „.. 

(8)  Indapendence  National  Historical  Park _. 

(9)  Mesa  Verde  Nationai  Park  

(10)  Sitka  Nationai  Park 

(1 1)  Sleepmg  Baar  Dunes  Nattonel  Lakeshore 

(12)  Ye<k>wsk>ne  Nationai  Park  

(13)  Yosemite  Nationai  Park 


Totals 


Under  provisions  of  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  part 
1320,  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Service 
is  soliciting  comments  on  the  need  for 
gathering  the  information  in  this 
proposed  visitor  study.  The  NPS  is  also 
asking  for  comments  on  the  practical 
utility  of  the  information  being 
gathered;  the  accuracy  of  the  burden 
hour  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  to  respondents, 
including  use  of  automated  information 
collection  techniques  or  other  forms  of 
information  technology. 

The  NPS  goal  in  conducting  this 
survey  is  to  identify  what  influences,  if 
any,  changes  in  park  fee  structures  have 
had  on  the  characteristics  and  relative 
mix  of  different  types  of  park  visitors 
who  use  the  [wrks,  on  how 


implementing  the  demonstration  fee 
program  is  affecting  the  ofwrations  of 
the  paries  from  the  perspective  of  the 
visitors,  and  on  how  the  changes 
associated  with  the  changed  fee 
structures  and  any  resulting  changes  in 
park  operations  affect  the  experiences  of 
the  visitors  usins  these  parks.  In 
addidon,  at  the  three  more  intensively 
surveyed  parks,  the  project  goal  is  to 
determine  how  changes  caused  by  the 
fee  demonstration  program  may  be 
impacting  local  and  regional 
communities  and  economies.  Results  of 
the  surveys  proposed  to  be  cpnducted  at 
these  13  parks  will  be  used  by  NPS 
managers  in  their  ongoing  planning  and 
management  activities  to  improve 
visitor  services,  protect  park  resources, 
and  better  serve  the  parks'  current  and 
future  visitors.  Results  of  the  recreation 
fee  demonstration  program  of  which 
this  proposed  survey  activity  will  be  a 


part  will  be  used  by  the  National  Park 
Service,  the  Department  of  the  Interior, 
and  the  Congress  to  evaluate  the 
outcome  of  the  trial  recreation  fee 
demonstration  program  and  to  consider 
whether  or  not  to  enact  legislation  to 
establish  permanent  recreation  fee 
authority  for  the  National  Park  Service. 
DATES:  Public  comments  will  be 
accepted  on  or  before  February  27.  1998. 
Send  Comments  To:  Dr.  John  DufHeld, 
3699  Larch  Camp  Road,  Missoula, 
Montana  59803,  phone  and  fax:  406- 
728-9510. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Duffield  at  the  above  address. 

SUPPLEMENTARY  INFORMATION: 

Tide:  Visitor  and  Related  Survey  at  13 
Recreation  Fee  Demonstration  Paries. 
Bureau  Form  Number:  None. 
OMB  Number:  To  be  requested. 
Expiration  Date:  To  be  requested. 
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Type  of  Request:  Request  for  new 
clearance. 

Description  of  Need:  NPS  needs 
information  concerning  park  visitor 
demographics  and  visitor  opinions 
about  the  fee  demonstration  program 
that  the  National  Park  Service  is  testing. 
The  information  proposed  to  be 
collected  from  visitors  and  park 
managers  in  these  13  parks  to  meet 
these  needs  is  not  available  from 
existing  records,  sources,  or 
observations. 

Automated  Date  Collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information,  since  it 
includes  asking  visitors  to  react  to  fees, 
park  management,  and  visitor  services 
at  the  parks  they  are  visiting.  The 
intrusion  on  visitors  is  minimized  by 
contacting  them  only  once  during  their 
visit  to  the  park. 

Description  of  Respondents:  A  sample 
of  visitors  to  each  park. 


Estimated  Average  Number  of 
Respondents:  300  visitors  per  park  at  ^ 
ten  of  the  parks  and  400  visitors  per     ^» 
park  at  the  other  three  parks. 

Estimated  Average  Number  of 
Responses:  Each  respondent  will 
respond  only  one  time,  so  the  number 
of  responses  will  be  the  same  as  the 
number  of  respondents. 

Estimated  Average  Burden  Hours  Per 
Response:  20  minutes  at  each  of  the  10 
parks  and  30  minutes  at  each  of  the 
remaining  3  parks. 

Frequency  of  Response:  1  time  per 
respondent. 

Estimated  Annual  Reporting  Burden: 
The  total  for  all  parks  is  estimated  to  be 
1,600  hours. 
Diane  M.  Cooke, 

Information  Collection  Clearance  Officer, 
WASO  Administrative  Pmgram  Center. 
National  Park  Sennce. 
[PR  Doc.  97-33727  Filed  12-24-97;  8:45  ami 

BUJJNQ  CODE  4310^70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

60-Day  Notice  of  Intention  To  Request 
Clearance  of  Collection  of 
Information— Opportunity  for  Put>lic 
Comment 

agency:  Department  of  the  Interior, 
National  Park  Service,  and  11  Units  of 
the  National  Park  System. 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Cooperative  Park  Studies 
Unit  of  the  University  of  Minnesota  is 
proposing  to  conduct  five  projects  at  up 
to  eleven  parks  during  FY  98: 


NPS  unit 


Estimated 
number  re- 
sponses 


Estimated  bur- 
den hours 


(1)  HopeweN  Culture  Natkxial  Historical  Park  

(2)  Canyonlands  National  Park,  Green  and  Cokxado  Rivers 

(3)  Voyageurs  National  Parte 

(4)  Perry's  Victory  &  International  Peace  Mefnorial  

(5)  Great  Plains  Prairie  Cluster  parks,  induding: 

Agate  Fossil  Beds  Nationai  Monument  , 

Effigy  Mounds  National  Monument 

Homestead  National  Monument  of  America 

Mount  Rushmore  National  Memorial 

Pipestone  National  Monument 

Scotts  Bkjff  Nationed  Monument  

Wilson's  Creek  National  BatttefieW 


800 

1,200 

600 

400 

250 
2S0 
250 
250 
250 
250 
250 


270 
600 
300 
135 

85 
86 
86 
86 
86 
85 
86 


Totals 


.4,750 


1,900 


Under  provisions  of  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  Part 
1320,  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Service 
is  soliciting  comments  on  the  need  for 
gathering  the  information  in  the 
proposed  visitor  studies  listed  above. 
The  NPS  is  also  asking  for  comments  on 
the  practical  utility  of  the  information 
being  gathered;  the  accuracy  of  the 
burden  hour  estimate;  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  to  respondents, 
including  use  of  automated  information 
collection  techniques  or  other  forms  of 
information  technology. 

The  NPS  goal  in  conducting  these 
surveys  generally  is  to  identify 
characteristics,  use  patterns, 
perceptions,  preferences  and  opinions 
of  visitors  about  management  and 
services  in  these  parks.  Each  project  will 
have  a  slightly  different  focus.  Project  1. 
Hopewell  CuUure  National  Historical 


Park,  also  will  involve  a  survey  mailed 
to  community  members  to  identify 
characteristics,  perceptions  and 
attitudes  of  people  who  do  not  visit  the 
park.  This  information  will  help  the 
park  be  more  responsive  to.  and  better 
serve,  the  local  conununity.  Projects  2 
and  3.  the  Green  and  (Colorado  Rivers  in 
Canyonlands  National  Park  and  park- 
wide  in  Voyageurs  National  Park,  will 
obtain  visitor  reactions  to  managing 
conflicting  uses,  management  strategies 
used  in  the  parks,  and  definitions  of 
standards  for  quality  visitor  experiences 
on  both  the  Green  and  Colorado  Rivers 
that  flow  through  Canyonlands  NP. 
Project  4,  Perry's  Victory  and 
Intemation^n  Peace  Memorial,  will 
obtain  vistor  reactions  to  recent  changes 
made  in  park  management  based  on  past 
research  in  the  park.  Project  5,  Great 
Plains  Prairie  Cluster  parks,  will  ask 
visitors  to  provide  information  that  will 
contribute  to  the  development  of 
protocols  for  future  monitoring  to 


identify  trends.  Results  of  all  the 
surveys  at  all  of  the  parks  will  be  used 
by  NPS  managers  in  their  ongoing 
planning  and  management  activities  to 
improve  vistor  services,  protect  park 
resources,  and  better  serve  the  park's 
current  and  future  visitors. 

DATES:  Public  comments  will  be 
accepted  on  or  before  February  27,  1998. 

Send  Comments  To:  Dr.  David  W. 
Lime,  Senior  Research  Associate, 
Cooperative  Park  Studies  Unit,  College 
of  Natural  Resources,  115  Green  Hall, 
University  of  Minnesota,  55108,  phone: 
612-624-2250. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Lime.  Voice:  612-624-2250. 
Fax:  612-625-5212,  Email: 
<dlime®forestry.umn.edu>. 

SUPPLEMENTARY  INFORMATION: 

Title:  Visitor  and  Related  Surveys  at 
up  to  11  Parks. 
Bureau  Form  Number:  None. 
OMB  Number:  To  be  requested. 
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Expiration  Date:  To  be  requested. 
Type  of  Request:  Request  for  new 
clearance. 

Description  of  Need:  NFS  needs 
information  concerning  park  visitor 
demographics  and  visitor  opinions 
about  the  aervioes  that  the  National  Park 
Service  providM.  For  Project  (Ij. 
Hopewell  Culture  National  Historical 
Park  Visitor  and  Community  Survey. 
NPS  also  needs  information  about  the 
perceptions  of  people  who  do  not  visit 
the  park  to  help  the  park  be  more 
responsive  to  community  needs.  For 
Projects  2&3.  Canyonlands  National 
Park  (Green  and  Colorado  Rivers) 
Visitor  Study,  and  Voy^geurs  National 
Park  Visitor  Study.  NPS  also  needs 
information  about  visitor  perceptions  of 
standards  for  achieving  quality  visitor 
experiences.  For  Project  4.  Perry's 
Victory  and  International  Peace 
Memorial  Visitor  Study.  NPS  also  needs 
information  about  how  visitors  are 
reacting  to  changes  made  in  park 
management  based  on  past  research  in 
the  park.  For  Project  5.  Great  Plains 
Prairie  Cluster  Visitor  Studies  at  7 
parks,  NPS  also  needs  information  about 
visitor  perceptions  of  standards  for 
achieving  quality  visitor  experiences. 
The  information  proposed  to  be 
collected  from  visitors  in  these  parks 
and  from  community  residents  to  meet 
these  needs  is  not  available  from 
existing  records,  sources,  or 
observations. 

Automated  Data  Collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information,  since  it 
includes  asking  visitors  to  react  to 
management  and  services  at  the  parks 
they  are  visiting.  The  intrusion  on 
visitors  is  minimized  by  contacting 
them  only  once  during  their  visit  to  the 
park. 

Description  of  Respondents:  Profect  1: 
A  sample  of  visitors  to  the  park  and  a 
sample  of  individuals  from  Ross 
County,  Ohio.  Projects  243:  A  sample  of 
visitors  on  the  Green  and  Colorado 
Rivers  and  at  Voyageurs  National  Park. 
Projects  4&5:  A  sample  of  visitors  to 
each  park. 

Estimated  Average  Number  of 
Respondents:  Project  1:  400  visitors 
contacted  at  the  park  and  400  residents 
of  Ross  county.  Projects  2*3:  600  at  each 
location.  Project  4:  400.  Project  5:  250  at 
each  park. 

Estimated  Average  Number  of 
Responses:  Each  respondent  will 
respond  only  one  time,  so  the  number 
of  responses  will  be  the  same  as  the 
number  of  respondents. 

Estimated  Average  Burden  Hours  Per 
Response:  Projects  1,  4,  and  5:  20 
minutes.  Projects  243:  30  minutes. 


Frequency  of  Response:  1  time  per 

^spondent. 

^  Estimated  Annual  Reporting  Burden: 
Project  1:  270  hours.  Projects  2*3:  900 
hours.  Project  4:  135  hours.  Project  5:  85 
hours  at  each  park  for  a  total  of  595 
hours. 

Umw  M.Cook*. 

Infonnation  Collection  C/rarance  Ofpcar. 
WASO  Administrative  Program  Center. 
National  Parle  Service 

jFR  Doc.  97-33728  Piled  12-34-97:  8:45  ami 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  S«rvlc« 
[DCS97-4e] 

Availability  of  th«  Draft  Environmantal 
Impact  Statamant  for  tt>«  ATAT 
Corporation  P140  Coaxial  Cable 
RenK>val  Project,  Soccoro  County, 
New  Mexico.  Clark  County,  Nevada, 
and  Kam  and  San  Bamardino 
Countiaa,  California 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  the  National  Park  Service 
announces  the  availability  of  the  Draft 
Environmental  Impact  Statement  (DEIS). 
The  Superintendent  of  Mojave  National 
Preserve,  is  the  E)epartment  of  the 
Interior's  designated  lead  federal  agency 
ofTicial  in  accordance  with  516  DM 
2.4(A).  the  Bureau  of  Land  Management, 
Riverside  District  Office,  is  the 
designated  cooperating  agency:  and  the 
U.S.  Fish  and  Wildlife  Service 
(USFWS).  Ventura  Office,  is  a 
coordinating  agency.  This  notice  also 
announces  public  meetings  for  the 
purpose  of  receiving  public  comments 
on  the  DEIS. 

The  National  Park  Service  (NPS)  and 
the  Bureau  of  Land  Management  (BLM) 
received  a  request  from  AT*T  Corp.  to 
remove  portions  of  a 
telecommunications  system,  that  is  non- 
supportive  to  their  fiber  optic  network 
and  to  relinquish  associated  rights-of- 
way  easements.  As  jurisdictional 
agencies  of  federal  lands  crossed  by  the 
project,  the  NPS  and  the  BLM  are 
responsible  for  determining  terms  and 
conditions  of  any  removal  activity  and 
rehabilitation  actions  to  promote 
restoration  of  the  land.  AT&T  owns  and 
maintains  approximately  709  miles  of 
coaxial  communications  cable  and 
equipment  generally  between  Mojave, 
California  and  Socorro,  New  Mexico 
known  as  the  P140  cable  system 
consisting  of  underground  cable, 
repeater  huts,  manholes,  cable  markera. 
other  electronic  equipment  and  access 
corridor.  The  project  addresses  a  220 


mile  portion  of  the  system  including  7.7 
miles  in  New  Mexico.  7.4  miles  in 
Nevada,  and  205.2  miles  in  California. 

Alternative* 

The  DEIS  describes  and  analyzes  four 
ahematives  in  response  to  AT&T's 
request  to  remove  cable  and  to  terminate 
the  associated  rights-of-way.  The 
original  right-of-way  grants  for  public 
and  state  lands  in  New  Mexico  and 
private  and  state  lands  in  California 
provide  AT&T  a  right  to  remove  cable 
and  equipment:  so  it  was  necessary  to 
assume  cable  and  equipment  removal  in 
these  areas.  The  proposed  action,  and 
two  additional  action  alternatives  have 
been  developed  to  reduce  or  avoid 
adverse  effects  on  desert  vegetation, 
wilderness,  the  desert  tortoise  and 
recreational  access.  The  No  Action 
alternative  is  included  as  a  baseline  for 
comparison  of  the  action  alternatives. 
To  varying  degrees  all  action 
alternatives  include  cable  and  structure 
removal  along  with  rehabilitation  of  the 
access  corridor  and  repeater  hut  sites. 
The  No  Action  Alternative  includes 
no  cable  or  structural  removal  nor  any 
rehabilitation  action.  AT&T  would 
retain  its  right-of-way  easements  and 
would  continue  to  patrol  and  maintain 
the  access  corridor.  The  Proposed 
Action-Alternative  A,  includes  the 
removal  of  174.5  miles  of  cable.  ref>eater 
huts  and  manholes  along  220  miles  of 
the  right-of-way.  Removal  of  marker 
posts  along  174.2  miles  and  elimination 
of  39.8  miles  of  the  access  corridor  and 
4  miles  of  dual  track.  In  addition,  the 
proposed  action  includes  rehabilitation 
actions  to  promote  restoration  and 
habitat  recovery  at  the  repeater  hut  sites 
and  along  portions  of  the  access 
corridor.  Alternative  B,  was  developed 
to  protect  desert  tortoise  critical  habitat 
on  federal  lands  by  not  removing  cable 
from  these  areas  and  eliminating  more 
of  the  access  corridor  within  critical 
habitat.  Cable  would  be  removed  along 
113.7  miles  outside  of  critical  habitat  on 
federal  lands,  repeater  huts  and 
manholes  would  be  removed  along 
174.7  miles,  and  51.6  miles  of  the  access 
corridor  and  4  miles  of  dual  track  would 
be  eliminated  and  rehabilitated. 
Alternative  C,  was  developed  to 
minimize  construction  related  impacts 
on  desert  vegetation  and  desert  tortoise 
on  federal  lands  by  not  removing  any 
cable  on  federal  lands  and  by 
eliminating  the  access  corridor  in 
wilderness  areas  only.  Cable  would  be 
removech along  72.3  miles  on  primarily 
state  and  private  lands.  Repeater  huts 
and  manholes  would  be  removed  along 
220  miles,  marker  posts  would  be 
removed  along  174.7  miles,  and  5.4 
miles  of  the  access  corridor  and  4  miles 
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of  dual  tract  would  be  eliminated  and 
rehabilitated. 

Environmental  Consequences 

In  general,  the  Proposed  Action 
would  involve  trade-offs  between  long 
term,  adverse  affects  on  desert  resources 
as  a  result  of  cable  removal  activities 
and  permanent  gains  or  benefits 
associated  with  removal  of  structures 
and  rehabilitation  actions  at  the  repeater 
hut  sites  and  along  the  access  corridor. 
Removal  and  rehabilitation  activities 
would  result  in  unavoidable,  long  term 
adverse  effects  on  desert  vegetation, 
animal  species  of  concern,  soil 
productivity,  and  visual  aesthetics. 
Construction  activities  would  also  result 
in  temporary  adverse  air  quality  and 
noise  impacts.  Removal  of  marker  posts 
along  220  miles  would  enhance  desert 
tortoise  habitat  by  eliminating  predator 
perches  and  removal  of  repeater  huts 
would  enhance  desert  aesthetics. 
Rehabilitation  actions  along  the  access 
corridor  would  have  an  unavoidable, 
permanent  adverse  effect  on  recreational 
access  to  open  desert  areas  on  federal 
land.  Rehabilitation  action  along  the 
access  corridor  and  at  the  repeater  hut 
sites,  overall,  would  have  a  beneficial 
impact  on  desert  resources.  Alternative 
B  would  result  in  long  term  losses  of 
desert  vegetation  and  desert  tortoise 
habitat  due  to  113.7  fewer-miles  of  cable 
removal  activities,  but  would  affect  61 
fewer  miles  than  the  Proposed  action. 
The  enhancement  of  desert  tortoise 
habitat  by  eliminating  predator  perches 
would  be  the  same  as  the  proposal. 
Elimination  of  12  more  miles  of  the 
access  corridor  would  result  in  a  greater 
permanent  gain  to  desert  tortoise  habitat 
by  eliminating  the  vehicle  related 
impacts,  but  would  have  greater  impacts 
on  recreation  access  than  the  proposal. 
The  permanent  enhancement  of  habitat 
values  at  the  repeater  hut  sites  would  be 
the  same  as  the  proposal.  The 
permanent  visual  enhancement 
associated  with  removal  of  aboveground 
structures  would  be  the  same  as  the 
proposal.  Impacts  of  Alternative  C 
would  result  in  long  term  loss  of  desert 
vegetation  and  desert  tortoise  habitat 
due  to  72.3  fewer  miles  of  cable 
removal,  but  would  affect  102  miles  less 
than  the  proposal.  The  enhancement  of 
desert  tortoise  habitat  by  eliminating 
predator  perches  along  220  miles  would 
be  the  same  as  the  proposal.  Eliminating 
34  fewer  miles  of  the  access  corridor  as 
compared  with  the  proposal  would 
result  in  a  smaller  permanent  gain  to 
desert  tortoise  habitat  but  would  avoid 
the  recreational  access  impacts  of  the 
proposal.  The  permanent  enhancement 
of  habitat  values  at  the  repeater  hut  sites 
would  be  the  same  as  the  proposal.  The 


permanent  visual  enhancement 
associated  with  removal  of  the 
aboveground  structures  would  be  the 
same  as  the  proposal. 

The  DEIS  was  prepared  in  order  to 
evaluate  a  range  of  alternatives,  assess 
the  impacts  of  these  alternatives  and  to 
provide  the  public  with  an  opportimity 
to  comment.  This  document  will  be  on 
public  review  for  at  least  60  days.  The 
NPS  and  the  BLM  would  appreciate  any 
comments  on  the  project. 
DATES:  Comments  on  the  Draft  EIS 
should  be  received  no  later  than  March 
27,  1998.  Two  public  meetings  are 
scheduled  for  Wednesday,  January.l4, 
1998  (10:00  a.m.  until  3:00  p.m.)  at  the 
Hole-in-the-Wall  Visitor  Center  within 
the  Mojave  National  Preserve;  and  (7:00 
p.m.— 9:00  p.m.)  at  the  Holiday  Inn, 
1511  E.  Main  Street,  in  Barstow, 
California.  Further  information  can  be 
obtained  by  contacting  Joan  DeGraff  of 
the  NPS  at  (303)  969-2464. 
ADDRESSES:  Written  comments  on  the 
Draft  EIS  should  be  submitted  to  Joan 
DeGraff  National  Park  Service,  Denver 
Service  Center,  P.O.  BOX  25287, 
Denver,  CO.  80225-0287. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  DEIS  are  available  on  the  Internet  at 
the  NPS  web  site  http://www.nps.gov/ 
planning/index.html.  Public  reading 
copies  of  the  DEIS  are  available  for 
review  at  local  NPS  and  BLM  Offices 
and  at  local  public  libraries.  For 
information  on  these  locations  contact: 
Joan  DeGraff  at  (303)  969-2464. 

Dated:  December  19. 1997. 

WilUe  R.  Taylor. 

Director,  Office  of  Environmental  Policy  and 
Compliance. 

[PR  Doc.  97-33650  Filed  12-24-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

Acadia  National  Park  Advisory 
Commission;  Notica  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463.  86  Stat.  770.  5 
U.S.C.  App.  1,  Sec.  10).  that  the  Acadia 
National  Park  Advisory  Commission 
will  hold  a  meeting  on  Monday,  January 
12.  1998. 

The  Commission  was  established 
pursuant  to  Public  Law  99-420.  Section 
103.  The  purpose  of  the  commission  is 
to  consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 


and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
occupancy. 

The  meeting  will  convene  at  park 
Headquarters.  McFarland  Hill,  Bar 
Harbor,  Maine,  at  1:00  p.m.,  to  consider 
the  following  agenda: 

1.  Review  and  approval  of  minutes 
from  the  meeting  held  October  27, 1997. 

2.  Committee  reports. 

3.  Old  business. 

4.  Superintendent's  report 

5.  Public  comments. 

6.  Proposed  agenda  and  date  of  next 
Commission  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  Superintendent 
at  least  seven  days  prior  to  the  meeting. 

Further  infcmnation  concerning  this 
meeting  may  be  obtained  irom  the 
Superintendent,  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor,  Maine  04609, 
tel:  (207)  288-3338. 

Dated:  December  18. 1997. 

Len  Bobinchock, 

Acting  Superintendent,  Acadia  National 
Park. 

|FR  Doc.  97-33721  Filed  12-24-97;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-28Q 

Ethyl  Akx>hol  for  Fuel  Uae: 
Determination  of  the  Base  Quantity  of 
Imports 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Notice  of  determination. 

effective  date:  December  19. 1997. 
summary:  Section  7  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act,  as  amended  (19  U.S.C.  2703  note), 
which  concerns  local  feedstock 
requirements  for  fuel  ethyl  alcohol 
imported  by  the  United  States  from  CBI- 
beneficiary  countries,  requires  the 
Commission  to  determine  annually  the 
U.S.  domestic  market  for  fuel  ethyl 
alcohol  during  the  12-month  period 
ending  on  the  preceding  September  30. 
The  domestic  market  estimate  made  by 
the  Commission  is  to  be  used  to 
establish  the  "base  quantity"  of  imports 
that  can  be  imported  with  a  zero  percent 
local  feedstock  requirement.  The  base 
quantity  to  be  used  by  the  U.S.  Customs 
Service  in  the  administration  of  the  law 
is  the  greater  of  60  million  gallons  or  7 
percent  of  U.S.  consumption  as 
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determined  by  the  Commission.  Beyond 
the  base  quantity  of  imports, 
progressively  higher  local  feedstock 
requirements  are  placed  on  imports  of 
fuel  ethyl  alcohol  and  mixtures  from  the 
CBI-beneficiary  countries. 

For  the  12-month  period  ending 
September  30,  1997,  the  Commission 
has  determined  the  level  of  U.S. 
consumption  of  fuel  ethyl  alcohol  to  be 
1.1  bilhon  gallons.  Seven  percent  of  this 
amount  is  80.3  million  gallons  (these 
Figures  have  been  rounded).  Therefore, 
the  base  quantity  for  1998  should  be 
80.3  million  gallons. 

FOR  FURTHER  INFORMATHW  CONTACT:  Ms. 
Jean  Harman  (202)  205-3313  in  the 
Commission's  Office  of  Industries.  For 
information  on  legal  aspects  of  the 
investigation  contact  Mr.  William 
Gearhart  of  the  Commission's  Office  of 
the  General  Counsel  at  (202)  205-3091. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810. 

Background 

For  purposes  of  making 
determinations  of  the  U.S.  market  for 
fuel  ethyl  alcohol  as  required  by  section 
7  of  the  Act,  the  Commission  instituted 
Investigation  No.  332-288,  Ethyl 
Alcohol  for  Fuel  Use:  Determination  of 
the  Base  Quantity  of  Imports,  in  March 
1990.  The  Commission  uses  official 
statistics  of  the  U.S.  Department  cj 
Energy  to  make  these  determinations  as 
well  as  the  PIERS  database  of  the 
Journal  of  Commerce,  which  is  based  on 
U.S.  export  declarations. 

Section  225  of  the  Customs  and  Trade 
Act  of  1990  (Public  Law  101-382, 
August  20, 1990)  amended  the  original 
language  set  forth  in  the  Steel  Trade 
Liberalization  Program  Implementation 
Act  of  1989.  The  amendment  requires 
the  Commission  to  make  a 
determination  of  the  U.S.  domestic 
market  for  fuel  ethyl  alcohol  for  each 
year  after  1989. 

By  order  of  the  Commission. 

Issued:  December  19, 1997. 
Donna  R.  Koahnka, 
Secretary. 

(FR  Doc.  97-33676  Filed  12-24-97;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Criminal  Divtaion 

Agancy  Informatton  Collactlon 
Activitlaa:  Existing  Collection; 
Comment  Raquaat 

ACTION:  Extension  of  existing  collection: 
Foreign  Agents  Registration  Act  Form 


(Registration  Statement)  as  required  by 
Rule  200(b)  of  the  Act. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  collection  was  previously 
published  in  the  Federal  Register  on 
September  23, 1997.  allowing  for  a  60- 
day  public  comment  period.  No 
comments  were  received  by  the 
Criminal  Division. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  January  28, 
1998.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington.  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Registration  Statement. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  CRM-153.  Criminal 
Division,  U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 


abstract:  Primary:  Business  or  other  for- 
profit.  Others:  Not-for-profit 
institutions,  and  individuals  or 
households.  Form  contains  registration 
statement  and  information  used  for 
registering  foreign  agents  under  22 
U.S.C.  611,  etseq. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100  respondents  at  1.5  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  150  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information  please  contact 
Mr.  Robert  B.  Briggs,  Clearance  Officer, 
United  States  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center.  1001  G 
Street,  NW,  Washington,  DC  20530. 

Dated:  Dacamber  22. 1997. 
Rooart  B.  Brigfs, 

Department  Qearance  Officer,  United  States 
Department  of  lattice. 
(FR  Doc.  97-33670  Filed  12-24-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Criminal  Division 

Agency  Infonnation  Collactlon 
Activitlaa:  Existing  Collactlon; 
Comment  Raquaat 

action:  Extension  of  existing  collection: 
Foreign  Agents  Registration  Act  Form 
(Supplemental  Registration  Statement) 
as  required  by  Rule  200(a)  of  the  Act. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  collection  was  previously 
published,  in  the  Federal  Register  on 
September  23, 1997,  allowing  for  a  60- 
day  public  comment  period.  No 
comments  were  received  by  the 
Criminal  Division. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  January  28, 
1998.  This  process  is  conducted  in 
accordance  with  5  CFR  3120.10. 

Written  comments  and/or  suggestions 
regarding  the  item  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: - 
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Department  of  Justice  Desk  Officer. 
Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affiacted  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have     » 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the -information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
infonnation  collection. 

(2)  Title  of  the  Form/Collection: 
Supplemental  Registration  Statement. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  offustice  sponsoring  the 
collection:  Form  CRM-154.  Criminal 
Division.  U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Not-for-profit  institutions,  and 
individuals  or  households.  Form 
contains  supplemental  registration  and 
information  used  in  registering  foreign 
agents  under  22  U.S.C.  611  et  seq. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  averagie  respondent  to 
respond:  1,200  respondents  at  1.375 
hours  per  response  (2  responses 
annually). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3,300  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information  please  contact, 
Mr.  Robert  B.  Briggs,  Clearance  Officer, 
United  States  Department  of  Justice. 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 


Suite  850,  Washington  Center.  1001  G 
Street,  NW,  Washington,  DC  20530. 

Dated:  December  22, 1997. 
Robert  B.  Briggs, 

Department  Qearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  97-33671  Filed  12-24-97;  8:45  ami 
BHJJNO  OOOE  4410-14-M 

DEPARTMENT  OF  JUSTICE 

Criminal  Division 

Agency  Information  Collaction 
Actlvltias:  Existing  Collection; 
Comment  Ratjuast 

action:  Extension  of  existing  collection: 
Foreign  Agents  Registration  Act  Form 
(Exhibit  A)  as  required  by  Rule  201(a)(1) 
of  the  Act. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  collection  was  previously 
published  in  the  Federal  Register  on 
September  23, 1997,  allowing  for  a  60- 
day  public  comment  period.  No 
comments  were  received  by  the 
Criminal  Division. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  v«rill  be  accepted  until  January  28, 
1998.  This  process  is  conducted  in 
accordance  with  5  CFR  3120.10. 

Written  comments  and/or  suggestions 
regarding  the  item  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  IX:  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  fcMins  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  infonnation 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  ciurently  approved 
collection, 

(2)  r/Cte  of  the  Form/Collection: 
Exhibit  A. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  CRM-157.  Criminal 
Division,  U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Others:  Not-for-profit 
institutions,  and  individuals  or 
households.  Form  is  used  to  register 
foreign  agents  as  required  by  22  U.S.C. 
611.  ef  seq.,  and  must  be  utilized  within 
10  days  of  date  contract  is  made  or 
when  initial  activity  occtirs,  whichever 
is  first. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  75  respondents  at  .49  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  38  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information  please  contact 
Mr.  Robert  B.  Briggs,  Clearance  Officer, 
United  States  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street.  NW,  Washington,  DC  20530. 

Dated:  December  22, 1997. 
Robert  B.  Briggs. 

Department  Qearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  97-33672  Filed  12-24-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Criminal  Division 

Agency  Information  Collaction 
Actlvltias:  Existing  Collaction; 
Comment  Request 

ACTION:  Extension  of  existing  collection: 
Amendment  to  Registration  or 
Supplemental  Registration  Imports 
(Foreign  Agents). 
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Offic«  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  collection  was  previously 
published  in  the  Federal  Ragicter  on 
September  23.  1997.  allowing  for  a  60- 
day  public  comment  period.  No 
comments  were  received  by  the 
Criminal  Division. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  axe  encouraged 
and  will  be  accepted  until  January  28. 
1998.  This  process  is  conducted  in 
accordance  with  5  CFR  3120.10. 

Written  comments  and/or  suggestions 
regarding  the  item  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer. 
Washington.  DC  20530. 

Written  comments  and  suggestions 
ftt>m  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Amendment  to  Registration  or 
Supplemental  Registration  Reports 
(Foreign  Agents). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  CRM-158.  Criminal 
Division,  U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  welt  as  a  brief 
abstract:  Primary:  Business  or  other  for- 


profit.  Others:  Not-for-profit 
institutions,  and  individuals  or 
households. 

This  Form  is  used  in  registration  of 
foreign  agents  when  changes  are 
required  under  provisions  22  U.S.C  611 
et  seq. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  200  respondents  at  1.5  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  300  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information  please  contact 
Mr.  Robert  B.  Briggs,  Clearance  Officer, 
United  States  Department  of  Justice. 
Information  Management  and  Security 
Staff.  Justice  Management  Division, 
Suite  850.  Washington  Center,  1001  G 
Street,  NW,  Washington.  DC  20530. 

Dated:  December  22, 1997. 
Rebert  B.  BriggB, 

Department  Qeamnce  Officer,  United  States 

Department  of  Justice. 

IFR  Doc  97-33673  Filed  12-24-97;  8:45  am] 


DEPARTMENT  OF  JUSTICE 

Criminal  Division 

Agency  Information  Collaction 
AcUvitias:  axlsttng  coliactlon; 
Commant  Raquast 

action:  Extension  of  existing  collection: 
Foreign  Agents  Registration  Act  Form 
(Exhibit  B)  as  required  by  Rule  201(a)(2) 
of  the  Act. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  collection  was  previously 
published  in  the  Federal  Register  on 
September  23, 1997,  allowing  for  a  60- 
day  public  comment  period.  No 
comments  were  received  by  the 
Criminal  Division. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment.  Comments  are  encouraged 
and  will  be  accepted  until  January  28, 
1998.  This  process  is  conducted  in 
accordance  with  5  CFR  3120.10. 

Written  comments  and/or  suggestions 
regarding  the  item  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Regulatory  Affairs,  AttentioS: 


Department  of  Justice  Desk  Officer, 
Washington.  DC  20530. 

Written  comments  and  suggestions 
fit>m  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  ciirrently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Exhibit  B. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  CRM-155.  Criminal 
Division,  U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Others:  Not-for-profit 
instituti(Hi8,  and  individuals  or 
households. 

Form  is  used  to  augment  the 
registration  statement  of  foreign  agents 
as  required  by  the  provisions  of  22 
U.S.C.  611,  et  seq.,  within  10  days  of  the 
date  of  a  contract  is  made  or  when 
initial  activity  occurs,  whichever  is  first. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  75  respondents  at  .33  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  25  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnmient  with  instructions,  or 
additional  information  please  contact 
Mr.  Robert  B.  Briggs,  Clearance  Officer, 
United  States  DeparAient  of  Justice, 
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Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street,  NW.  Washington,  DC  20530. 

Dated:  December  22. 1997. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  97-33674  Filed  12-24-97;  8:45  am] 

BUllNQ  CODE  4410-14-M 

DEPARTMENT  OF  JUSTICE 

Criminal  Division 

Agency  Information  Collaction 
Activities:  axiating  collaction; 
Commant  Request 

ACTION:  Extension  of  existing  collection; 
Foreign  Agents  Registration  Act  Form 
(Short-Form  Registration  Statement)  as 
required  by  Rule  202(e)  of  the  Act. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  collection  was  previously 
published  in  the  Federal  Register  on 
September  23, 1997,  allowing  for  a  60- 
day  public  comment  period.  No 
comments  were  received  by  the 
Criminal  Division. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  January  24, 
1998.  This  process  is  conducted  in 
accordance  with  5  CFR  3120.10. 

Written  comments  and/or  suggestions 
regarding  the  item  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530. 

Written  comments  and  suggestions 
fitim  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4]  Minimize  the  bu«den  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  form£  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection:  Short- 
form  Registration  Statement. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  CRM-156.  Criminal 
Division.  U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Others:  Not-for-profit 
institutions,  and  individuals  or 
households.  Form  is  used  to  register 
foreign  agents  as  required  by  22  U.S.C. 
611.  etseq. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  350  respondents  at  .429  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  150  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information  please  contact 
Mr.  Robert  B.  Briggs,  Clearance  Officer, 
United  States  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street,  NW,  Washington.  DC  20530. 

Dated:  December  22, 1997. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  97-33675  Filed  12-24-97;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collaction 
Activitias:  Extension  of  a  Currently 
Approved  Collaction;  Commant 
Raquast 

action:  Notice  of  information  collection 
under  review;  application  for  permit  to 
import  controlled  substances  for 
domestic  and/or  scientific  purposes 
pursuant  to  21  U.S.C.  952. 


The  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted 
until  February  23, 1998. 

We  are  requesting  written  comments 
and  suggestions  from  the  public  and 
affected  agencies  concerning  the 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

1.  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assiunptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  Mr. 
Paul  Hugentober,  202-307-2414,  Chief. 
International  Drug  Unit,  Operations 
Section,  Office  of  Diversion  Control, 
Drug  Enforcement  Administration, 
Washington.  DC  20537.  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Mr.  Paul  Hugentober. 

Additionally,  comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ).  Justice  Management  Division. 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530.  Additional  comments  may  be 
submitted  to  DOJ  via  facsimile  at  202- 
514-1590. 

Overview  of  this  information 
collection: 

1.  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

2.  Title  of  the  Form/Collection: 
Application  for  Permit  to  Import 
Controlled  Substances  for  Domestic 
and/or  Scientific  Purposes  pursuant  to 
21  U.S.C.  952. 
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3.  Agency  form  number:  DEA  Form 
357:  Applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Office  of  Diversion  Control. 
Drug  Enforcement  Administration. 
Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  None. 

Title  21.  CFR.  1312.12  requires  any 
registrant  who  desires  to  import  certain 
controlled  substances  into  the  United 
States  to  apply  on  DEA  Form  357. 
Information  is  needed  to  determine  the 
suitability  for  issuance  of  an  Import 
Permit,  ensure  that  import  Quotas  are 
not  exceeded,  and  provide  the  United 
Nations  with  information  concerning 
legitimate  trafflc  in  narcotics. 

1.  An  estimate  of  the  total  estimated 
number  of  respondents  and  the  amount 
of  time  estimated  for  an  average 
respondent  to  respond:  237  respondents 
at  1  response  per  year  at  15  minutes  per 
response. 

2.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  59.25  annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  [)acsmb0r  19. 1M7. 
latefl  B.  Briggs. 

Department  Cleamnce  Officer.  United  Statet 
Department  of  Justice. 

(PR  Doc.  97-33654  Filed  12-24-97:  8:45  aro| 


DEPARTMENT  OF  JUSTICE 

Parol*  ConNnlssk>n 

[PubHe  Lew  M-M*;  5  U.S.C.  Sec  9S2b] 

Racord  of  Vote  of  Maating  Cloaura 

I,  Michael ).  Gaines.  Chairman  of  the 
United  States  Parole  Commission,  was 
present  at  a  meeting  of  said  Commission 
which  started  at  approximately  9:30 
a.m.  on  Tuesday.  December  16.  1997  at 
5550  Friendship  Boulevard.  Chevy 
Chase.  Maryland  20815.  The  purpose  of 
the  meeting  was  to  decide  three  appeals 
from  the  National  Commissioners' 
decisions  pursuant  to  28  CFR  Section 
2.27.  Three  Commissioners  were 
present,  constituting  a  quorum  when  the 
vote  to  close  the  meeting  was  submitted. 

Public  announcement  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Counsel  that  this  meeting  may  be  closed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made. 


seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Michael  J.  Gaines,  Edward  F. 
Reilly,  Jr..  and  lohn  R.  Simpson. 

In  witness  whereof.  I  make  this  official 
record  of  the  vote  taken  to  close  this 
meeting  and  authorize  this  record  to  be 
made  available  to  the  public 

Datad:  December  19. 1997. 
Michael  J.  Gaiaaa. 
Chairman,  U.S.  Parole  Commission. 
|FR  Doc.  97-33S45  Filed  12-23-97: 10:18  ami 
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DEPARTMENT  OF  LABOR 
Employmant  Standarda  Adminlatratlon 
Pfopoaad  Collactlon;  Comfnant 


ACnON:  Notice. 


■UMMAWY;  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  eta  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3S06(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  four 
information  collections:  (1)  Claim  for 
Reimbursement-Assisted 
Reemployment,  CA-2231:  (2)  Vehicle 
Mechanical  Inspection  Report  for 
Transportation  Subject  to  Department  of 
Transportation  Requirements,  WH-514. 
and  Vehicle  Mechanical  Inspection 
Report  for  Transportation  Subject  to 
Department  of  Labor  Safety  Standards. 
WH-514a;  (3)  Records  to  be  Kept  by 
Employers  (Fair  Labor  Standards  Act): 
(4)  Certification  by  School  Official.  CM- 
981.  Copies  of  the  proposed  information 
collection  requests  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
A00M8SC8  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
A00MCSSC8  section  below  on  or  before 
March  5. 1998.  The  Department  of  Labor 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
prop<Med  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electrtmic  submissions 
of  responses. 

AOOnesSCS:  Contact  Ms.  Patricia  Forkel 
at  the  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N.W.,  Room  S- 
3201.  Washington.  D.C.  20210. 
telephone  (202)  219-7601.  The  Fax 
number  is  (202)  219-6592.  (These  are 
not  toll-free  numbers.) 

8UPPLBe<TAIIY  MFORMATION: 

L  Background 

The  Office  of  Workers*  Compensation 
Programs  (OWCP)  administers  the 
Federal  Employees'  Compensation  Act    < 
(FECA).  The  Act  provides  vocational 
rehabilitation  services  to  eligible  injured 
Federal  employees  which  are  paid  from 
the  Employees'  ComfMnsation  Fund. 
Authority  has  been  granted  to  provide 
amounts  from  the  fund  to  reimburse  the 
employer  for  a  portion  of  the  salary  of 
reemployed  disabled  Federal  workers. 
The  information  collected  on  the  Form 
CA-2231  is  used  to  facilitate  prompt 
reimbursement  to  certain  employers 
who  employ  such  workers. 

II.  Current  Actions 

The  Department  of  Labor  (DOL)  seeks 
extension  of  approval  to  collect 
information  necessary  to  ensure  timely 
and  acciuate  payments  to  eligible 
employers  for  reimbursement  claims. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Claim  for  Reimbursement — 
Assisted  Reemployment. 

OMB  Number:  1215-0178. 

Agency  Numbers:  CA-223 1 . 

Affected  Public:  Business  or  other  for- 
profit:  Not-for-profit  institutions; 
Federal  Government;  State.  Local  or 
Tribal  Government. 

Total  Respondents:  180. 

Frequency:  Quarterly. 
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Total  Responses:  720. 

Average  Time  Per  Response  for 
Reporting:  Vi  hour. 

Estimated  Total  Burden  Hours:  360. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  $230.40. 

I.  Background 

Section  401  of  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act  (MSP A)  requires  that  farm  labor 
contractors,  agricultural  employers,  or 
agricultural  associations  who  use  any 
vehicle  to  transport  a  migrant  or 
seasonal  agricultural  worker,  ensure  that 
such  vehicle  conforms  to  vehicle  safety 
standards  prescribed  by  MSPA  and 
other  applicable  Federal  and  State  safety 
standards.  The  use  of  the  forms  WH-514 
and  the  514a  enable  an  applicant  to 
verify  to  the  Department  of  Labor  or 
appropriate  State  agency  that  the 
vehicles  used  to  transport  such  workers 
meet  these  safety  standards.  The  WH- 
514  is  used  to  verify  that  Department  of 
Transportation  safety  standards  are  met 
for  all  vehicles  other  than  passenger 
automobiles  or  station  wagons,  and  the 
WH-514a  is  used  to  verify  that 
Department  of  Labor  safety  standards 
are  met  for  all  vehicles  including 
passenger  automobiles  or  station 
wagons. 

n.  Current  Actions 

The  Department  of  Labor  (DOL)  seeks 
extension  of  approval  to  collect  this 
information  in  order  to  verify  that  farm 
labor  contractors,  agricultural 
employers,  and  agricultural  associations 
have  complied  with  applicable  safety 
standards. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Vehicle  Mechanical  Inspection 
Report  for  Transportation  Subject  to 
TXyr  Requirements  and  Vehicle 
Mechanical  Inspection  Report  for 
Transportation  Subject  to  DOL  Safety 
Standards  Request  for  Employment 
Information. 

OMB  Number:  1215-0036. 

Agency  Numbers:  WH-514,  WH- 
514a. 

Affected  Public:  Business  or  other  for 
profit;  Farms. 

Total  Respondents:  1,050. 

Frequency:  On  occasion. 

Total  Responses:  3.150. 

/Average  Time  Per  Response:  45 
minutes. 

Estimated  Total  Burden  Hours:  2.363. 

Total  Burden  Cost  (capital/startup):  0. 
*     Total  Burden  Cost  (operating/ 
maintenance):  0. 


I.  Background 

The  Fair  Labor  Standards  Act  (FLSA) 
sets  minimum  wage,  overtime  pay,  child 
labor  and  recordkeeping  standards  for 
employees  engaged  in  interstate 
commerce  or  in  the  production  of  goods 
for  interstate  commerce  and  to 
employees  in  certain  enterprises.  The 
Fair  Labor  Standards  Act  requires  that 
all  employers  covered  by  the  Act  make, 
keep  and  preserve  records  of  employees 
and  of  wages,  hours'  and  other 
conditions  and  practices  of 
employment. 

Current  Actions 

The  Department  of  Labor  seeks 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  its 
responsibility  to  enforce  the  provisions 
of  the  Fair  Labor  Standards  Act. 

Type  of  Review::  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Records  to  be  Kept  by 
Employers  (Fair  Labor  Standards  Act). 

OMB  Number:  1215-0017. 

Affected  Public:  Individuals  or 
households;  Farms;  Businesses  or  other 
for-profit;  Not-for-profit  institutions; 
Federal  Government;  State.  Local  or 
Tribal  government. 

Total  Recordkeepers:  3.7  million. 

Frequency:  Weekly. 

y^verage  Tinje  Per  Recordkeeper:  1 
hour. 

Total  Recordkeeping  Hours:  819,231. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  0. 

Background 

In  order  to  be  a  dependent  who  is 
eligible  for  black  lung  benefits,  a  child 
aged  18  to  23  must  be  a  full-time 
student  as  described  in  the  Black  Lung 
Benefits  Act.  The  form  CM-981  is  used 
to  verify  full-time  student  status. 

Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
information  in  order  to  determine 
continued  eligibility  of  a  claimant  for 
benefits. 

Type  of  Review::  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Certification  by  School  Official. 

OMB  Number:  1215-0061. 

Affected  Public:  State,  Local  or  Tribal 
Government;  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Total  Respondents:  1,000. 

Frequency:  Annually. 

Total  Responses:  1,000. 

i4verage  Time  Per  Response:  10 
minutes. 

Tota/ Hours.  150. 


Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  O^ce  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  December  19. 1997. 
Cecily  A.  Raybum, 

Director,  Division  of  Financial  Management. 
Office  of  Management,  Administration  and 
Planning,  Employment  Standards 
Administration. 

[PR  Doc.  97-33679  Filed  12-24-97;  8:45  am] 
aiUJNQ  CODE  4(10-27-M 


DEPARTMENT  OF  LABOR 

Employmant  Standarda  Adminiatration 

Wage  and  Hour  Division 

Minimum  Wagaa  for  Federal  and 
Federally  Assiated  Conatruction; 
General  Wage  Determination  Deciaions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditi<ms  and  data  made 
available  trom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fring  benefits 
have  been  made  in  accordance  with  29    . 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931, 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act.     , 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
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pnx»dure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
S  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Regiitar,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  it 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  previsions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  deci^on.  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  perfonnance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFH.  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davia-Bacon  And  Related 
Acts."  shall  ba  the  minimum  paid  by 
contractora  and  subcontractora  to 
laborara  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  pftvailing  is 
encouraged  to  submit  wage  rata  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpoee  of 
submitting  this  data  may  be  obtained  by 
%vriting  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage. Determinations  200  Constitution 
Avenue.  N.W  ,  Room  S-3014. 
Washington.  D.C  20210. 

Modifications  to  General  Wage 
Detarminatioo  DacisMMn 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davia-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of  the 
publication  in  the  Federal  Kacister  are 
in  (Mrentheses  following  the  decisions 
being  modified. 

Volume  I: 
Maine: 

ME  970037  (Feb.  14. 1997) 


Volume  n 

Pennsylvania: 

PA,970014  (Feb.  14, 1997) 
Viiginia: 

VAQrOOSe  (Feb.  14, 1997) 

Volume  m 

Flonda: 

FL97004S  (Feb.  14, 1997) 
Georgia: 

GA970003  (Feb.  14, 1997) 

GA970022  (Feb.  14.  1997) 

GA970031  (Feb.  14, 1997) 

GA970032  (Feb.  14. 1997) 

GA970039  (Feb.  14. 1997) 

GA970040  (Feb.  14. 1997) 

GA9700S0  (Feb.  14,  1997) 

GA970065  (Feb.  14, 1997) 

GA970073  (Feb.  14,  1997) 

GA9700a3  (Feb.  14. 1997) 

GA9700S4  (Feb.  14. 1997) 

GA97008S  (Feb.  14. 1997) 

GA97OO0e  (Feb.  14. 1997) 

GA970087  (Feb.  14.  1997) 

GA970088  (Feb.  14.  1997) 
Nofth  Carolina: 

NC970O5O  (Feb.  14. 1997) 
South  Carolina: 

SC97003A  (Feb.  14. 1997) 

Volume  IV 

lUiaois: 

IL970018  (Feb.  14. 1997) 
Michigan: 

MI970001  (Feb.  14. 1997) 

MI970002  (Feb.  14.  1997) 

MI970003  (Feb.  14.  1997) 

MI970031  (Feb.  14. 1997) 

Volume  V 
None. 
Volume  VI 
None. 
Volume  vn 
None. 

GMaral  Wage  Determinatioa 
Pabltcation 

General  wage  determinations  issued 
under  the  Davia-Bacon  and  related  Acts, 
including  thoee  noted  above,  may  be 
found  in  the  Ck>vemment  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  eech  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  county. 

The  general  wage  determinations 
issxied  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
piirchased  from:  Superintendent  ^^ 
Documents.  U.S.  Government  Piinting 


Office.  Washington.  D.C  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  suoscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
eech  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscriben. 

Signed  at  Washington.  D.C.  this  19di  day 
of  December  1997. 

CaH ).  PolMkey. 

Chief,  Branch  ofConstntction  Wage 

DetmninationM. 

IFR  Doc.  97-33533  Filed  12-24-97;  8:45  am] 
SMJJMQOOOS  4»10-a-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  AdminiatFatlon 

Propoaad  hifuiiiiation  Collection 
Requeat  Submitted  for  Public 
Comment  and  f^ecommendatJona? 
Program  To  Prevent  Smoidng  in 
Hazardoua  Areaa 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  precleerance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  oi 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
fbnnat,  reporting  burden  (time  and 
financial  resources]  is  minimized, 
collection  instruments  are  clearly 
imderstood.  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Satiety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Program  to  Prevent 
Smoking  in  Hazardous  Areas.  MSHA  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
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proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  throu^  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  hsted  below  in 
the  For  Further  Information  Contact 
section  of  this  notice. 

DATES:  Submit  comments  on  or  before 
February  27, 1998. 

ADDRESSES:  Send  comments  to  Patricia 
W.  Silvey.  Director,  Office  of  Standards, 
Regulations,  and  Variances,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  VA  22203-1984.  Commentere 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  E-mail  to 
psilvey9msha.gov,  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  at  (703)  235-1910  (voice)  or 
(703)  235-5551  (facsimile). 

FOR  FURTHER  INFORMATKM  CONTACT: 
George  M.  Fesak,  Director.  Office  of 
Program  Evaluation  and  Information 
Resources,  U.S.  Depiartment  of  Labor, 
Mine  Safety  and  Health  Administration, 
Room  715, 4015  Wilson  Boulevard, 
Arlington,  VA  22203-1984.  Mr.  Fesak 
can  be  reached  at  gfesakdmsha.gov 
(Internet  E-mail),  (703)  235-8378 
(voice),  or  (703)  235-1563  (facsimile). 

SUPPLBtBTTARY  INFORMATKM: 

I.  Background 

Section  3l7(c}  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Mine 
Act),  30  U.S.C.  §  877(c),  and  30  CFR 
§  75.1702  prohibits  pereons  from 
smoking  or  carrying  smoking  materials 
underground  or  in  places  where  there  is 
a  fire  or  explosion  hazard.  Under  the 
Mine  Act  and  §  75.1702,  coal  mine 
operators  are  required  to  develop 
programs  to  prevent  persons  from 
carrying  smoking  materials,  matches,  or 
lighters  underground  and  to  prevent 
smoking  in  hazardous  areas,  such  as  in 
or  around  oil  houses,  explosives 
magazines,  etc.  The  Mine  Act  and  the 
standard  further  require  that  the  mine 
operator  submit  the  program  plan  to 
MSHA  for  approval.  The  purpose  of  the 
program  is  to  insure  that  a  fire  or 
explosion  hazard  does  not  occur. 


n.  Cmrent  Actions 

It  is  necessary  to  continue  this 
paperwork  burden  in  order  to  ensure 
that  mine  operators  continue  to  submit 
smoking  materials  search  plans  and  that 
miners  are  continually  protected  from 
the  hazards  of  igniting  mine  explosions 
or  milfe  fires  by  the  open  flames  of 
cigarette  lighters  and  matches  and 
smoldering  tobacco  products.  Smoking 
continues  to  be  a  prevalent  habit  of 
undergrotmd  coal  miners  when  off  work 
when  engaged  in  surface  activities.  Both 
the  accidental  or  intentional  carrying  of 
smoking  materials  underground  and  the 
deliberate  disregard  for  the  safety  of 
other  miners  can  only  be  mitigated  by 
the  systematic  programs  to  prohibit  the 
carrying  and  use  of  smoking  materials 
underground  as  required  by  30  CFR 
§75.1702. 

Type  of  Review:  Extension  (without 
change). 

Agency:  Mine  Safisty  and  ITM)th 
Administration. 

Title:  Program  to  Prevent  Smoking  in 
Hazardous  Areas. 

OMB  Number;  1219-0041. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Cite/Reference/Form/etc:  30  CFR 
75.1702. 

Total  Respondents:  328. 

Frequency:  On  occasion. 

Total  Responses:  328. 

Average  Time  per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours:  164. 

Estimated  Total  Burden  Cost:  $6,888. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintaining):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  December  18. 1997. 
George  M.  Fesak, 

Director,  Program  Evaluation  and  Information 

Resources. 

[FR  Doc.  97-33677  Filed  12-24-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  Na  ICR-97-4S1 

Agency  Information  Collection 
Actfvitiea;  Proposed  Coliection; 
Comment  Requeet;  Portable  Fire 
Extinguishers— Annual  Maintenance 
Certification  Record 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  an  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwori^  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
profwrly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  informaticHi  collection 
requirements  cont3ined  in  29  CFR 
1910.157(e)(3).  The  Agency  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 

submitted  on  or  before  February  27, 

1998. 

ADDRESSES:  Comments  are  to  be 

submitted  to  the  Docket  Office.  Docket 
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No.  IC3l-g7-49.  Occupational  Safaty 
and  Health  Administration,  U.S. 
Department  of  L.abor,  Room  N-262S. 
200  Constitution  Avenue,  NW, 
Washington.  D.C.  20210.  Telephone: 
(202)  219-7894.  Written  commenU 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  tacsimile  to  (202) 
219-5046. 

FOR  FUfTTNCn  MFOfMATKM  OOMTACT: 
Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor.  Room  h4-3605, 
200  Constitution  Avenue.  NW. 
Washington.  D.C.  20210.  telephone: 
(202)  21»-8061.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Theda  Kennedy  at  (202) 
219-8061.  ext.  100.  or  Barbara  Bielaski 
at  (202)  219-8076.  ext.  142.  For 
electronic  copies  of  the  Information 
Collection  Reauest  on  the  certification 
requirements  tor  Portable  Fire 
Extinguishers,  contact  OSHA's  WebPage 
on  the  Internet  at  http://www.osha.gov/ 
and  click  on  "standards." 

SUPPIAIBfTAAV  MFOMIATION: 

I.  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safa  or  healthful 
employment  and  places  of  employment. 
The  statue  specincally  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

The  inspection  certification  record 
required  in  29  CFR  1910.157(e)(3)  is 
necessary  to  assure  compliance  with  the 
inspection  requirements  for  portable  fire 
extinguishers.  They  are  intended  to 
assure  that  portable  fire  extinguishers 
have  an  annual  maintenance  check. 

n.  Current  Actions 

This  notice  requests  Office  of 
Management  and  Budget  (OMB) 
approval  of  the  annual  inspection 
certification  requirements  contained  in 
29  CFR  1910.157(e)(3)— Portable  Fire 
Extinguishers. 

Type  of  Review:  Existing  Collection  in 
Use  Without  an  OMB  Control  Number. 

Agency:  U.S.  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration. 

Titie:  Portable  Fire  Extinguishers  (29 
CFR  1910.157(e)(3))— Annual 
Maintenance  Certification  Record. 


OMBAAjinJ>er:121S-. 

Agency  Number.  Docket  Number  ICR- 
97-49. 

Affected  Public:  State  or  local 
governments;  Business  or  other  for- 
profit. 

Number  of  Respondents:  127,500. 

Frequency:  Annually. 

Average  Time  per  Response:  BCK 
minutes  (0.50  hour). 

Estimated  Total  Burden  Hours: 
63.750. 

Total  Annualixed  Capital/Startup 
Costs:  $9,180,000. 

Signed  at  Washington.  DC.  this  19th  day  of 
December  1997. 

foha  F.  Martoaik. 

Acting  Director.  Directorate  of  Safety 

Standards  Programs. 

(PR  Doc  97-33706  Filed  12-24-97;  8:4S  am] 


DEPARTMENT  OF  LABOR 

uccupmonai  snviy  ana  iwann 
Admin  istretloo 

MsiliiiiM  Advleofy  CofmnMee  for 
Occupationai  Safety  and  HaaWh;  Nodoa 
of  Meeting 

AQBCY:  Occupational  Safety  and  Health 
Administration  (OSHA).  U.S. 
Department  of  Labor. 
ACTION:  Maritime  Advisory  Committee 
for  Occupational  Safety  and  Health; 
notice  of  meeting. 

summary:  The  Maritime  Advisory 
Conunittee  for  Occupational  Safety  and 
Health,  (MACOSH).  esUblished  under 
section  7(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C  656), 
to  advise  the  Secretary  of  Labor  on 
matters  relating  to  occupational  safety 
and  health  programs,  policies,  and 
standards  in  the  maritime  industries  of 
the  United  States,  is  holding  a  meeting. 
DATES:  The  meeting  will  be  held  January 
28  and  29, 1998.  be^nning  at  9:00  a.m. 
and  ending  at  approximately  5tOO  p.m. 
A00RC88ES:  The  meeting  will  be  held  at 
the  Ramada  Hotel.  Old  Town,  901  North 
Fairfax  Street,  Alexandria.  Virginia 
22314. 

Any  written  conunents  in  response  to 
this  notice  should  be  sent  to  the 
following  address:  OSHA.  Office  of 
Maritime  Standards,  Room  N-3621.  200 
Constitution  Avenue.  N.W., 
Washington,  D.C.  20210.  Phone  (202) 
219-7234.  fax  (202)  219-7477. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Liberators.  Office  of  Maritime 
Standards.  OSPiA.  (202)  219-7234. 
extension  141. 

SiiPPtEMENTARY  INFORMATION:  At  this 
meeting,  the  Committee  will  (1)  advise 


OSHA  on  the  development  of  an 
Operating  Plan  to  meet  its  Strategic  Goal 
of  achieving  a  15%  reduction  in  injuries 
and  illnesses  in  the  Shipyard  Industry; 
(2)  explore  innovative  outreach  and 
training  partnerships;  (3)  discuss 
maritime  applications  of  cooperative 
compliance  programs;  and  (4)  receive  an 
update  of  major  Fiscal  Year  98  OSHA 
initiatives. 

All  interested  persons  are  invited  to 
attend  the  public  meetings  of  MACOSH, 
including  this  one  at  the  time  and  place 
indicated  above.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-served  basis.  Individuals  with 
disabilities  wishing  to  attend  should 
contact  Theda  Kenney  at  202-219-8061. 
no  later  than  January  15, 1998,  to  obtain 
appropriate  accommodations. 

MACOSH  will  meet  as  a  whole  and 
also  in  small  focus  groups.  Written  data, 
views  or  conunents  for  consideration  by 
the  Committee  may  be  submitted, 
preferably  with  20  copies,  to  Larry 
Liberatore  at  the  address  provided 
above.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Members  of  the  general  public 
may  request  an  opportimity  to  make  oral 
presentations  at  the  meeting.  Oral 
presentations  will  be  limited  to 
statements  of  fact  and  views,  and  will 
not  include  any  questioning  of  the 
committee  members  or  other 
participants  unless  these  questions  have 
been  specifically  approved  by  the 
chairperson.  Anyone  wishing  to  make 
an  oral  presentation  should  notify  Larry 
Liberatore  before  the  meeting.  The 
request  should  state  the  amount  of  time 
desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Conunittee  may  be 
allowed  to  speak,  as  time  permits,  at  the 
discretion  of  the  Chair  of  the  Advisory 
Conunittee. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  6(bMl)  and  7(b)  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(19  U.S.C.  655,666),  the  Federal  Advisory 
Committee  Act  (5  U.S.C  App.  2).  and  29  CFR 
Part  1912. 

Signed  at  Washington.  D.C,  this  17th  day 
of  December  1997. 

diaries  N.  Jeffieaa, 

Assistant  Secretary  of  Labor. 

(PR  Doc  97-33678  Filed  12-24-97;  8:45  am] 
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MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Commission  Meeting 

AOOICY:  Medicare  Payment  Advisory 

Commission. 

ACTION:  Notice  of  meeting. 


t:  The  Commission  will  hold  its 
next  public  meeting  on  Thiu^ay, 
January  15, 1998  and  Friday,  January  16, 
1998  at  the  Embassy  Suites  Hotel,  1250 
22nd  Street  N.W.,  Washington,  DC  in 
the  Consulate/ Ambassador  Room.  The 
meetiftgs  are  tentatively  sdieduled  to 
begin  at  10:00  a.m.  on  January  15  and 
at  8:30  a.m.  on  January  16. 

At  the  meeting,  the  Commission  will 
be  reviewing  a  draft  of  its  March  1998 
report  to  the  Congress.  Among  the 
topics  the  Commission  will  discuss  are: 
improving  Medicare-^Choice  capitation 
payments,  risk  adjustment,  the  adjiisted 
commimity  rate,  PPS  operating  and 
capital  updates,  disproportionate  share 
payments,  moving  to  prospective 
payment  systems  for  post-acute  care, 
payment  policy  for  hospital  outpatient 
department  services,  physician  payment 
policy,  payment  issues  for  special 
populations,  and  graduate  medical 
education. 

Final  agendas  will  be  mailed  on 
January  9, 1998  and  will  be  available  on 
the  Commission's  web  sites 
(WWW.PPRC.GOV  and 
WWW.PROPAC.GOV)  at  that  time. 
ADDRESSES:  2120  L  Street.  N.W.;  Suite 
200:  Washington,  D.C  20037.  The 
telephone  number  is  202/659-7220. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ann  Johnson.  Executive  Assistant,  at 
202/653-7220. 

8UPPLCMCWTARY  MFORMATKM:  If  you  are 
not  on  the  Commission  mailing  list  and 
wish  to  receive  an  agenda,  please  call 
202/653-7220  after  January  9. 1998. 
LanmLaEey. 
Executive  Director. 
[PR  Doc  97-33733  Piled  12-24-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Noa.  50-317.  MMIS  and  72-q 

Baltimofe  Qaa  Electric  Company 
(Calvert  Cliffs  Nuclaar  Powar  Plant, 
Units  1  and  2,  and  the  Indapandant 
Spent  Fuel  Storage  Installatlof^;  Order 
Extending  the  Effactivaneaa  of  the 
Approval  of  the  Trsnstar  of  Ueanaaa 

I 

By  Order  dated  October  18, 1996,  the 
Nuclear  Regulatory  Commission  (the 


Commission  or  NRC)  approved  the 
proposed  transfer  of  Operating  Licenses 
Nos.  DPR-53  and  DPR-69  for  the 
Calvert  Clifiis  Nuclear  Power  Plant. 
Units  1  and  2,  and  Material  Licenses  No. 
SNM-2505  for  the  Calvert  CliSs 
Independent  Spent  Fuel  Storage 
Installation  fit>m  Baltimore  Gas  and 
Electric  Company  (BGE)  to  Constellation 
Energy  Corporation.  The  approval  was 
given  in  response  to  an  application  filed 
by  BGE  dated  April  5. 1996.  for  consent 
under  Sections  50.80  and  72.50  of  Title 
10  of  the  Code  of  Federal  Regulations 
(10  CFR  50.80  and  10  CFR  72.50).  By  its 
terms,  the  Order  of  October  18. 1996, 
becomes  null  and  void  if  the  transfer  of 
the  licenses  is  not  consimunated  by 
December  31. 1997,  unless  on 
application  and  for  good  cause  shown, 
such  date  is  extended  by  the 
Commission.  * 

n 

By  letter  dated  November  21. 1997, 
BGE  submitted  a  request  for  an 
extension  of  the  effectiveness  of  the 
Order  of  October  18, 1996,  such  that 
approval  of  the  transfers  would  remain 
effective  until  December  31, 1998. 
According  to  this  submittal,  all  of  the 
necessary  regulatory  approvals  have 
been  obtained  to  permit  the 
consummation  of  the  merger  between 
BGE  and  Potomac  Electric  Power 
Company,  resulting  in  Constellation 
Energy  Corporation.  BCE  asserts, 
however,  that  the  Maryland  and  District 
of  Columbia  Public  Service  Commission 
attached  conditions  to  their  approvals 
that  are  inconsistent  with  the  respective 
merger  applicaticnis.  The  companies 
proposing  to  merge  have  filed  joint 
requests  with  the  Maryland  and  District 
of  Columbia  Commissions  for  rehearing 
of  their  original  orders  approving  the 
merger. 

According  to  BGE,  an  intervenor  in 
the  Maryland  case  appealed  the 
Maryland  Commission's  order 
approving  the  merger  to  the  Circuit 
Oaurt  in  Baltimore  Count,  and  this 
appeal  has  delayed  the  expected  merger 
process.  The  Qrcuit  Court  affirmed  the 
Maryland  Conunission's  order  on 
October  27. 1997.  but  the  Court's  order 
has  now  been  appealed  to  the  Court  of 
Special  Appeals  of  Maryland.  The 
issues  being  appealed,  and  those  that 
are  contained  in  the  requests  for 
rehearing  in  both  Maryland  and  the 
District  of  Columbia,  do  not  change  the 
information  provided  to  the  NRC  on 
which  its  October  16. 1996.  Order  was 
based. 

The  staff  has  considered  the  foregoing 
request  of  November  21, 1997,  and  has 
determined  that  BCE  has  demonstrated 
good  cause  to  extend  the  effectiveness  of 


the  Order  of  October  18. 1996. 
approving  the  license  transfers. 

in 

Accordingly,  pursuant  to  Sections 
161b  and  161i  of  the  Atomic  Energy  Act, 
as  amended,  42  USC  §§  2201(b)  and 
2201(1),  It  is  her^y  ordered  that  the 
effectiveness  of  the  Order  of  October  18, 
1996.  approving  the  transfer  of  the 
licenses  described  herein  is  extended 
such  that  if  the  subject  transfer  of 
licenses  is  not  consummated  by 
December  31, 1998,  the  Order  of 
October  18, 1996.  shall  become  null  and 
void. 

This  Order  is  effective  upon  issuance; 

For  further  details  with  respect  to  this 
action,  see  the  letter  dated  November 
21. 1997.  from  BGE  which  is  available 
for  public  inspecticm  at  the 
Commission's  Public  DocimiMit  Room, 
the  Gelman  Building  2120  L  Street, 
NW..  Washington.  IX:,  and  at  the  local 
public  document  room  located  at  the 
Calvert  County  Library.  Prince 
Frederick.  Maryland  20678. 

For  the  Nuclear  Regulatory  Commissioo. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  December  1997. 

Samuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 

Regulation. 

Carl  J.  PaperieDo. 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

(FR  Doc.  97-33680  Piled  12-24-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Poctot  No.  S»-1Sq 

Conaumars  Energy  Company;  Big 
Rock  Point  Nuda^  PiMit 
Envlfonmantal  Aasaaamant  and 
Rnding  of  No  Significant  Impact 

The  XJ.S.  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
is  considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFH  Part 
50,  App«idix  E,  Section  IV.F.2.C, 
regarding  biennial  exercise  of  the  offsite 
emergency  plan  to  Consiuners  Energy 
Company  (Consimiers  or  the  licensee), 
for  the  Big  Rock  Point  (BRP)  Nuclear 
Plant  located  in  Charlevoix  Coimty. 
Michigan. 

EnTJronmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  exemption  would  allow 
a  one-time  scheduler  exemption  from 
the  requirements  of  10  CFR  Part  50, 
Appendix  E.  Section  IV.F.2.C.  which 
states  that  each  licensee  at  each  site 
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shall  exercise  its  offsite  plans  biennially 
with  full  participation  by  each  offisite 
authority  having  a  role  under  the  plan. 

By  letter  dated  July  17, 1997.  as 
supplemented  or  modified  by  letters 
dated  August  5  and  8,  September  4, 
December  9.  1997,  the  licensee 
requested  exemption  from  the  above 
requirement  to  delay  the  1997  offsite 
biennial  exercise  (initially  scheduled  for 
October  21.  1997,  and  then  rescheduled 
to  December  16,  1997)  for  the  BRP 
facility  until  ]\u\e  1998,  on  the  basis,  in 
part,  that  "additional  time  would  allow 
the  Big  Rock  Point  staff  to  revise  the 
October  1997  exercise  scenario  to  reflect 
actual  plant  configuration  during 
decommissioning."  Notwithstanding 
this  request,  the  NRC  sta^  proposes  to 
grant  a  one-time  scheduler  exemption 
for  the  1997  biennial  ofTsite  exercise  to 
be  performed  on  or  before  March  31, 
1998. 

The  SUte  of  Michigan  also  described 
its  position  that  the  of^te  biennial 
emergency  exercise  should  reflect  actual 
plant  conditions.  As  noted  in  a  letter 
from  the  State  of  Michigan  to  the 
Federal  Emergency  Management  Agency 
(FEMA)  Region  IV.  dated  November  25. 
1997,  the  State  feels  that  "requiring  the 
State  and  counties  to  conduct  an 
exercise  at  this  time,  based  on 
assumptions  of  an  operating  full-power 
reactor,  would  be  unreaUstic  and 
counterproductive  to  all  parties 
involved."  The  State  further  asserted 
that  a  "more  realistic  test  of  local  and 
State  capabilities  would  be  to  assess 
response  to  an  accident  once  all  plans 
and  procedures  have  been  revised  to 
reflect  the  status  of  the  plant."  By  letter 
dated  December  5, 1997,  the  State 
reiterated  its  intent  to  participate  in  an 
exercise  of  more  clearly  defined  scope, 
if  the  exercise  scenario  were  revised  to 
reflect  the  permanently  shut  down  and 
defueled  condition  of  the  BRP  facility. 

By  letter  dated  December  17. 1997. 
FEMA  informed  the  Commission  that 
the  current  ofiisite  emergency  plan  and 
the  implementation  capabilities  of  the 
associated  offsite  emergency  staff  are 
adequate.  Further,  FEMA  agreed  that  the 
exercise  scenario  should  be  revised  to 
be  consistent  with  the  defueled  and 
permanently  shut  down  condition  of  the 
BRP  facility  (as  proposed  by  the  licensee 
in  their  letter  to  the  NRC  dated  August 
8. 1997)  and  that  the  biennial  exercise 
be  delajred  to  allow  all  parties  sufficient 
time  to  prepare  and  conduct  the  revised 
exercise  scenario.  The  licensee  provided 
a  similar  assessment  of  the  adequacy  of 
the  offsite  emergency  plan  and  the 
capability  of  the  offsite  emergency 
preparedness  response  organizations  in 
a  letter  to  the  Commission  dated 
December  9. 1997. 


The  previous  emergency  preparedness 
exercise  at  BRP  involving  both  oChite 
and  onsite  fMirtidpation  was 
successfully  conducted  on  August  22- 
23, 1995.  By  letter  dated  December  13. 

1995,  FEMA  informed  the  NRC  Region 
in  office  that  the  emergency  plans  at 
BRP  can  be  implemented  and  are 
adequate  to  give  reasonable  assurance 
that  appropriate  measures  can  be  taken 
offsite  to  protect  the  health  and  safety  of 
the  public  in  the  event  of  a  radiological 
emergency.  No  deficiencies  were  noted 
during  this  exercise.  On  September  10, 

1996,  an  onsite  emergency  preparedness 
exercise  was  also  successfully 
conducted. 

The  schedule  for  future  exercises  will 
not  be  afiiBcted  by  the  proposed 
exemption.  The  staff  is  still  reviewing 
licensee  request  for  exemption  from 
certain  10  CFR  Part  50  requirements  for 
emergency  planning  (Consumers  letter 
to  the  Commission,  dated  September  19. 
1997).  Therefore,  except  for  tne 
proposed  scheduler  change  for  the 
ofbite  exercise,  the  licensee  is  required 
to  comply  with  all  NRC  rules  and 
regulations  and  Consimiers'  current 
emergency  plan,  as  approved  or  until 
revised  by  subsequent  Commission 
approval. 

Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  additional  time  is  required  for 
Consumers  to  revise  the  December  16, 

1997,  o^te  exmcise  scenario  to  reflect 
the  permanently  shutdown  and 
defueled  condition  of  the  BRP  facility. 
Further,  because  the  exercise  scenario 
will  be  changed,  additional  time  will  be 
needed  for  FEMA  and  the  State  of 
Michigan  to  prepare  appropriate 
exercise  obiectives  and  for  the  NRC  staff 
to  review  the  revised  exercise  scenario. 

Environmental  Impacts  of  the  Proposed 
Action 

Hie  NRC  evaluation  of  the  proposed 
exemption  from  10  CFR  Part  50. 
Appendix  E,  Section  IV.F.2.C.  indicates 
that  the  granting  of  the  proposed 
exemption  will  not  involve  any 
measurable  environmental  impacts, 
since  the  exemption  deals  with  the 
exercise  of  the  licensee's  emergency 
preparedness  plan.  The  BRP  facility 
permanently  ceased  reactor  power 
operations  on  August  30. 1997,  and 
permanently  transferred  all  reactor  fuel 
to  the  spent  fuel  pool  on  September  20. 
1997.  The  licensee  maintains  and 
op>erates  the  plant  in  a  configiuation 
necessary  to  support  the  safe  storage  of 
spent  fuel  and  compliance  with  the 
facility  operating  licensee  and  NRC 
rules  and-regulations. 


No  changes  are  being  made  in  the 
types  or  amounts  of  any  radiological 
effluents  that  may  be  released  onsite. 
There  is  no  significant  increase  in  the 
allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action.  With  regard  to 
potential  nonradiological  impacts,  the 
proposed  exemption  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  nonradiological  environm«ital 
impacts  associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  exemption,  any 
alternatives  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated.  The  priiticipal  alternative  to 
the  action  would  be  to  deny  the  request, 
thereby  requiring  the  licensee  to 
perform  the  offsite  exercise  with  a 
scenario  that  does  not  reflect  the 
ccmfigiuation  of  the  BRP  facility;  such 
an  action  would  not  enhance  the 
protection  of  the  environment.  Denial  of 
the  application  would  result  in  no 
change  in  current  enviitmmental 
impacts.  The  impacts  of  the  proposed 
action  and  the  alternative  are  similar. 

Ahemative  Use  of  Resources 

This  action  does  not  affect  the  use  of 
resources,  since  the  schedule  for  future 
exercises  will  not  be  affected  by  this 
exemption.  Further,  this  action  does  not 
involve  the  use  of  any  resources  not 
previously  considered  in  BRP's 
Environmental  Report  Cor 
Decommissioiiing.  dated  F^ruary  27, 
1995. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  December  18, 1997.  the  NRC  staff 
consulted  with  the  Michigan  State 
Official.  David  W.  Kfinnaar,  Chief, 
Radiological  Protection  Section, 
Drinking  Wat«r  and  Radiological 
Protection  Division.  Michigan 
Department  of  Environmental  Quality, 
and  FEMA  Official.  Ihor  W.  Husar, 
Chief.  State  and  Local  Regulatory 
Evaluation  and  Assessment  Branch. 
Exercises  Division,  regarding  the 
environmental  impact  of  the  proposed 
action.  State  and  FEMA  Officials 
support  the  granting  of  the  proposed 
exemption  and  had  no  comments 
regarding  enviromibntal  impacts. 
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Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  will  not  prepare  an 
environmental  impact  statement  for  the 
proposed  exemption. 

For  further  details  with  respect  to  the 
proposed  exemption,  see  licensee  letters 
dated  July  17,  August  5  and  8, 
September  4.  and  December  9, 1997. 
which  are  available  at  the  Commission's 
Public  Document  Room.  2120  L  Street. 
NW.,  Washington.  DC  20555  and  at  the 
Local  Public  Document  Room.  North 
Central  Michigan  College,  1515  Howard 
Street.  Petosky.  MI  49770. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  December  1997. 

For  the  Nuclear  Regulatory  Commission. 

SejTBUNtrH.  Weias, 

Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc  97-33681  Filed  12-24-97;  8:45  ami 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-2294S;  FHe  No.  812-10688] 

The  Sierra  Variable  Trust,  et  ai.;  Notice 
of  Application 

December  19, 1997. 

AOENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  "Commission"). 

ACTION:  Notice  of  application  for  an 
order  under  Section  17(b)  of  the 
Investment  Company  Act  of  1940 
("1940  Act"),  exempting  Applicants 
&t>m  the  provisions  of  Section  17(a)  of 
the  1940  Act  to  the  extent  necessary  to 
permit  the  merger  of  two  series  of  a 
registered  management  investment 
company  and  the  combination  of 
corresponding  sub-accouints  of  a 
separate  account  investing  therein. 

SUMMARY  OF  APPUCA-PON:  Applicants 
seek  an  order  exempting  them  from  the 
provisions  of  Section  17(a)  of  the  1940 
Act  to  the  extent  necessary  to  permit  the 
merger  of  the  Trust's  Short  Term  Global 
Government  Fund  (the  "Global 
Government  Fund")  into  the  Trust's 
Short  Term  High  Quality  Bond  Fund 
(the  "High  Quality  Bond  Fund")  (the 
"Merger")  and  the  combination  of 
corresponding  sub-accounts  of  the 
Separate  Account  investing  therein. 

APPUCANTS:  The  Sierra  Variable  Trust 
("Trust"),  Amwican  General  Life 


Insurance  Company  ("Insurance 
Company")  and  American  General  Life 
Insurance  Company  Separate  Accoimt  D 
("Separate  Accoimt"). 

nUNQ  DATES:  The  application  was  filed 
on  December  5, 1997. 

HEAMNQ  Oft  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  in  person  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  13. 1997,  aiui  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  Mrish  to  be  notified  of  a 
hearing  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDROSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  J.B.  Kittredge.  Esq.. 
Ropes  &  Gray.  One  International  Place, 
Boston,  Massachusetts  02110. 

FOR  FtJRTHER  INFORMATION  CONTACT: 
Michael  Koffler.  Attorney,  or  Mark 
Amorosi,  Branch  Chief.  Office  of 
Insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0670. 

SUPPLaBfTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  SEC,  450  Fifth 
St.,  N.W.,  Washington,  D.C.  20549  (teL 
(202)  942-8090). 

Applicants'  Representations 

1.  The  Trust,  an  open-end, 
management  investment  company,  is  a 
Massachusetts  business  trust.  It  is  a 
series  investment  company  ciirrently 
comprised  of  fourteen  separate 
investment  portfolios,  two  of  which  are 
the  High  Quality  Bond  Fimd  and  the 
Global  Government  Fund.  Five 
portfolios  are  asset  allocation  portfolios 
(the  "Asset  Allocation  Portfolios") 
investing  in  six  to  eight  of  the  other 
funds  (the  "Funds")  (the  Asset 
Allocation  Portfolios  and  the  Fimds  are 
hereafter  referred  to  collectively  as  the 
"Portfolios").  The  Trust  issues  a 
separate  series  of  shares  of  beneficial 
interest  in  connection  with  each 
portfolio  and  has  registered  these  shares 
under  the  Securities  Act  of  1933  (the 
"1933  Act")  on  Form  Nl-A  (FUe  No. 
33-57732). 


2.  The  Thist  has  sold  shares  of  the 
Portfolios  to  the  Separate  Accoimt. 
which  is  a  separate  account  established 
by  the  Insurance  Company  to  receive 
and  invest  net  purchase  payments  paid 
under  variable  annuity  contracts  issued 
by  the  Insurance  Company  (the 
"Contracts").  The  Separate  Account  is 
registered  as  a  unit  investment  trust 
under  the  1940  Act  (File  No.  811-2441). 
The  Funds  are  investment  options 
available  imder  one  bxnn  of  the  Contract 
(the  "Primary  Contracts").  The  Asset 
Allocation  Portfolios  are  investment 
options  currently  available  under  a 
second  form  of  the  Contract  (the 
"Secondary  Contracts").  Owiwrs  of  the 
Contracts  ("Owners")  may  choose  to 
have  thmr  net  purchase  payments 
allocated  among  investment  divisions 
("Divisions")  of  the  Separate  Account, 
which  Divisions  correspond  to  the 
fourteen  series  of  the  Trust. 

3.  The  Insurance  Company,  a  stock 
life  insurance  company,  is  leased  to  sell 
life,  accident  and  health  insurance  and 
annuities  in  the  District  of  Columbia    ^ 
and  49  states.  The  Insiirance  Company 
is  the  depositor  and  sponsor  of  the 
Separate  Accoimt. 

4.  Sierra  Investment  Advisors 
Corporation  ("SIAC").  an  indirect, 
wholly  owned  subsidiary  of  Washington 
Mutual.  Inc.  ("WMI"),  is  the  investment 
manager  the  High  Quality  Bond  Fund 
and  the  Global  Government  Fund. 
Under  an  investment  sub-advisory 
agreement  with  SIAC.  Scudder.  Stevens 
&  Clark.  Inc.  ("Scudder").  an 
imaffiliated  corporation,  manages  the 
High  Quality  Bond  Fund  and  the  Global 
Government  Fund.  SIAC  receives  a  fee 
for  its  investment  advisory  services  at 
an  annual  percentage  of  the  average 
daily  net  assets  of  each  Find,.  Neither  of 
these  two  Fimds  pays  Scudder  directly 
for  its  services.  whi(±  are  paid  for  by 
SIAC.  Sierra  Fimd  A4ministration 
Corporation  ("SFAC")  serves  as  the 
administrator  for  both  Funds  and 
receives  from  each  Fund  an 
administrative  fee  equal  to  0.18%  of 
average  daily  net  assets. 

5.  Applicants  state  that  the  Trustees  of 
the  Trust,  including  a  majority  of  those 
trustees  who  are  not  interested  persons 
of  the  Trust,  SL\C,  WMI  and  their 
affiliates  or  the  Insurance  Company, 
have  unanimously  approved  a  Plan  of 
Reorganization  (the  "Plan")  pursuant  to 
whidi  the  High  Quality  Bond  Fimd  and 
the  Global  Government  Fund  would  be 
merged.  Applicants  state  that  the 
principal  purposes  of  the  Merger  are  (1) 
to  eliminate  a  Fund  for  which  there  is 
limited  demand  in  a  way  that  provides*" 
current  shareholders  of  the  Global 
Government  Fund  with  the  opportimity 
to  pursue  compatible  investment  goals. 
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(2)  to  reduce  management  and 
transaction  costs,  and  (3)  to  improve 
investment  performance. 

6.  Applicants  state  that,  pursuant  to 
the  Plan,  en  the  closing  date  ("Closing 
Dite").  the  High  Quality  Bond  Fund 
would  acquire  all  of  the  assets  and 
liabilities  of  the  Global  Government 
Fund.  The  net  asset  value  of  the  shares 
of  the  High  Quality  Bond  Fund  issued 
in  exchange  shall  equal  the  net  asset 
value  of  the  shares  of  the  Global 
Government  Fund  then  outstanding. 
Each  Global  Government  Fund 
shareholder  (which  term  includes  both 
the  Global  Government  Fund  Division 
as  well  as  the  Asset  Allocation 
Portfalios  investing  in  the  Global 
Government  Fund)  will  receive  the 
number  of  full  and  fractional  shares  of 
the  High  Quality  Bond  Fund  equal  in 
value  at  the  date  of  the  exchange  to  the 
value  of  such  shareholder's  shares  of  the 
Global  Government  Fund.  Thereafter, 
the  expenses  borne  by  such 
shareholders  will  be  those  applicable  to 
the  High  Quality  Bond  Fund.  The  shares 
of  the  High  Quality  Bond  Fund  issued 
pursuant  to  the  Merger  have  been 
registered  under  the  1933  Act  on  Form 
N-14  (File  No.  333-37637). 

7.  Applicants  state  that  the  Trust 
intends  to  submit  the  proposed  Merger 
to  shareholders  for  approval.  Owners  of 
a  Primary  Contract  may  provide  voting 
instructions  to  the  Insurance  Company 
for  the  number  of  full  or  fractional 
shares  of  a  Fund  equal  to  the  cash  value 
of  the  Primary  Contract  held  in  the 
Division  of  the  Separate  Account 
investing  in  the  Global  Government 
Fund,  divided  by  the  net  asset  value  per 
■hare.  Fund  shares  attributable  to  the 
Secondary  Contracts  or  to  Primary 
Contracts  for  which  no  voting 
instructions  are  received  will  be  voted 
by  the  Insurance  Company  in  the  same 
proportion  as  the  instructions  by 
Owners  of  Primary  Contracts.  The 
affirmative  vote  of  a  majority  of  the 
outstanding  shares  of  the  Global 
Government  Fund  will  be  required  to 
approve  the  transaction. 

8.  Applicants  also  state  that, 
contemporaneously  with  the  Merger  and 
sub|ect  to  shareholder  approval. 
Compoeite  Research  k  Management 
Corporation  ("Composite"),  another 
indirect,  wholly-owned  subsidiary  of 
WMI.  will  become  the  investment 
■MBefH  of  the  High  Quality  Bond 
Fteld.  with  Conposite  providing  the 
HUIN  lervicee  as  are  currently  provided 
by  SIAC  and  Scudder  for  a  fee  equal  to 
the  fee  currently  charaed  by  SIAC 
Murphey  Favre  Shareholders  Services. 
Inc.  ("MFSS '),  an  affiliate  of  Composite, 
would  provide  at  the  same  rate  the  same 


administrative  services  that  are 
currently  provided  by  SFAC. 

9.  Applicants  state  that  if  Composite 
is  approved  as  the  investment  manager 
for  the  High  Quality  Bond  Fund  and  the 
Merger  is  effected.  Composite  and  MFSS 
have  undertaken  from  the  date  of  the 
Merger  and  at  least  through  December 
31,  1998,  to  waive  their  fees  and/or  to 
bear  certain  expenses  to  the  extent 
necessary  to  limit  total  operating 
exf>enses  of  the  High  Quality  Bond 
Fund  to  the  annual  rate  of  1.00%  (which 
equals  the  annualized  rate  of  the  High 
Quality  Bond  Fund  for  the  first  six 
months  of  1997,  taking  into  account  the 
waiver  of  certain  advisory  fees  during 
this  time).  Neither  SIAC.  SFAC. 
Composite  nor  MFSS  has  indicated  their 
intentions  with  respect  to  the  Global 
Government  Fund  should  the  mefger 
not  be  approved.  However,  assuming 
the  SIAC/SFAC  waivers  remain  in 
effisct.  Applicants  aaaart  that  the  Merger 
would  lower  the  expenses  for  Global 
Government  Fund  niareholders  from 
the  annual  rate  of  1.26%  (1.28%  during 
the  last  complete  fiscal  year)  to  the 
annual  rate  of  0.92%.  with  a  guarantee 
through  December  31. 1998,  Uiat  the 
expense  ration  could  not  exceed  1.00%. 

10.  Applicants  assert  that  the  High 
Quality  Bond  Fund  and  the  Global 
Government  Fund  have  substantially 
similar  investment  objectives:  the  High 
Quality  Bond  Fund's  obiective  is  to 
provide  "as  high  a  level  of  current 
income  as  it  consistent  with  prudent 
investment  management  and  stability  of 
principal."  The  Global  Government 
Fund's  objective  is  "to  provide  high 
current  income  consistent  with 
protection  of  principal."  Applicants 
state  that  the  Global  Government  Fund 
generally  has  a  substantially  higher 
percentage  of  its  assets  in  securities  of 
foreign  issuers,  has  oreater  flexibility  to 
invest  in  loKver^iatad  securities,  and  is 
non-diversified  within  the  meaning  of 
the  1940  Act.  The  High  Quality  Bond 
Fimd  is  divereified  and  may  invest  only 
in  investment  grade  securities. 
Applicants  maintain,  however,  that 
there  is  a  substantial  overlap  in  the 
securities  eligible  for  purchase  by  both 
Funds  and  each  seeks  to  maintain  a 
targeted  average  weighted  maturity  of 
less  than  3  yeara. 

11.  Applicants  state  that  the  Trustees 
have  determined  that  the  interests  of 
Ownere  of  Contract  indirectly  invested 
in  the  Global  Government  Fund  and  the 
High  Quality  Bond  Fund  will  not  be 
diluted  as  a  result  of  the  propoeed 
transactions  and  tliat  the  Merger  is  in 
the  best  interests  of  each  affected  Fun& 
and  the  shareholders  thereof. 
Applicants  represent  that  the  Merger  is 
expected  to  result  in  economies  of  the 


scale  and  cost  savings  which  will  be 
reflected  in  improved  performance 
prospects.  Certain  expenses  of  the 
affected  Funds  that  are  incurred  by  each 
Fund,  such  as  fees  for  independent 
auditors  and  custodial  fees,  will  be 
reduced  on  a  percentage  basis  as  the 
Funds  are  combined.  'The  larger  fund 
also  will  allow  the  adviser  the 
opportunity  to  better  able  to  choose  new 
investments,  reinvest  funds  from 
maturing  investments  and  manage  cash 
flows. 

12.  Applicants  represent  that  apart 
from  the  fact  that  the  future  cash  value 
of  Contracts  indirectly  invested  in  the 
Global  Government  Fund  will  reflect  the 
investment  performance  and  expenses 
of  the  High  Quality  Bond  Fund,  the 
Merger  will  have  no  economic  impact 
on  Contract  values,  fees  or  charges 
under  the  Contracts.  Applicants  also 
represent  that  tlie  Merger  will  bava  no 
effect  on  the  rights  or  interests  of 
Ownen.  other  than  reducing  from  0  to 
8  the  number  of  investment  options 
■vailabie  to  Ownen  of  Primary  Contract 
and  reducing  by  1  tlie  number  of  asset 
classes  available  to  the  Asset  Allocation 
Portfolios.  Applicants  state  that  the 
proposed  transaction  will  not  have 
adverse  tax  consequeruMS  for  the 
Ownere. 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission  issue  an  order  pursuant  to 
Section  17(b)  of  the  1940  Act  exempting 
the  Merger  from  the  provisions  Of    -  - 
Section  17(a)  of  the  1940  Act.  to  the 
extent  necessary  to  permit  the  High 
Quality  Bond  Fund  to  acquire 
substantially  all  of  the  assets  of  the 
Global  Government  Fund  in  exchange 
for  shares  of  the  High  Quality  Bond 
Fund. 

2.  Section  17(a)(1)  of  the  1940  Act,  in 
relevant  part,  prohibits  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  a  penon,  acting  as  principal,  from 
knowiiigly  selling  any  security  or  other 
property  to  the  registered  investment 
company.  Section  17(a)(2)  of  the  1940 
Act,  generally,  prohibits  the  persons 
described  above,  acting  as  principal, 
from  knowingly  purchasing  any  security 
of  other  property  from  the  registered 
investment  company. 

3.  Section  2(a)(3)  of  the  1940  Act 
defines  the  term  "affiliated  person,"  in 
relevant  part,  as  (a)  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote.  5  per 
centum  of  more  of  the  outstanding 
voting  securities  of  such  other  person; 
(b)  any  person  5  per  centum  of  more  of 
whoee  outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled 


or  held  with  power  to  vote,  by  such 
person;  and  (c)  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with,  such  other 
pereons. 

4.  Applicants  state  that  because  the 
Insurance  Company,  through  the 
Separate  Account,  technically  owns 
100%  of  the  outstanding  shares  of  each 
Fund,  it  is  arguably  an  affiliate  of  each 
Portfolio.  In  this  case,  each  Fimd  may  be 
an  affiliated  fwrson  of  an  affiliated 
person  (i.e.,  the  Insurance  Company) 
and  transactions  between  the  Funds 
may  be  subject  to  the  prohibition  of 
Section  17(a)  of  the  1940  Act. 
Applicants  also  state  that  an  affiliation 
between  the  Funds  also  may  arise  if 
they  are  deemed  to  be  imder  common 
control.  Since  the  Funds  are  part  of  the 
same  investment  company,  they  eech 
have  common  directore  and  offioere  as 
well  as  a  common  investment  adviser.  If 
the  Funds  are  considered  to  be  imder 
common  control,  they  could  be 
affiliated  persons  of  one  another. 

5.  Section  17(b)  of  the  1940  Act 
provides  that  the  Commission  may. 
upon  appUcation,  grant  an  order 
exempting  any  transaction  from  the 
prohibitions  of  Section  17(a)  if  the 
evidence  establishes  that  (a)  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  me  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  the  registration 
statement  and  reports  filed  under  the 
Act;  and  (c)  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  1940  Act. 

6.  Applicants  represent  that  the  terms 
of  the  proposed  Merger  as  set  forth  in 
the  Plan,  including  the  consideration  to 
be  paid  and  received,  are  reasonable  and 
fair  and  do  not  involve  overreaching  on 
the  part  of  any  person  concerned. 
Applicants  also  represent  that  the 
proposed  Merger  is  consistent  with  the 
policies  of  the  High  quality  Bond  Fund 
and  the  Global  Government  Fund  as 
recited  in  the  Trust's  ciirrent  registration 
statement  and  reports  filed  Under  the 
1940  Act,  and  with  the  general  purposes 
of  the  1940  Act.  Applicants  state  tl^t 
the  Merger  does  not  present  any  of  the 
conditions  or  abuses  that  the  1940  Act 
was  designed  to  mitigate  or  eliminate. 

7.  Applicants  state  that  the  Board  of 
Trustees  of  the  Trust,  including  a 
majority  of  the  disinterested  Trustees, 
has  reviewed  and  approved  the  terms  of 
the  Merger  as  set  forth  in  the  Plan, 
including  the  consideration  to  be  paid 
or  received  by  all  parties.  Applicants 
also  state  that  they  have  independently 


determined  that  the  proposed  Merger 
will  be  in  the  best  interests  of  the 
shareholders  of  each  affiacted  Fimd  and 
of  the  Owners  indirectly  invested  in 
each  affected  Fund  and  that  the 
consummation  of  the  Merger  will  not 
result  in  the  dilution  of  the  current 
interests  of  any  shareholder  or  Owner. 

8.  Applicants  state  that  in 
determining  whether  to  recommend 
approval  of  the  Plan  to  shareholders  and 
C)wners,  the  Board  of  Trustees  of  the 
Trust,  including  a  majcMity  of 
disinterested  Trustees,  inquired  into  a 
number  of  matters  and  considered 
various  factors,  as  described  in  the 
application.  The  Trustees  noted,  in 
particular,  the  potential  benefits  to 
shareholders  and  Owners,  the 
substantially  similar  investment 
objectives  of  the  affected  Funds,  the 
terms  and  conditions  of  the  Plan  which 
might  afiiact  the  price  of  shares  (or 
Owner  interests)  to  be  exchanged,  and 
the  direct  or  indirect  costs  to  be 
incurred  by  the  affected  Fimds  or 
shareholders  or  Ownere  invested  in 
such  Funds.  The  Board  of  Trustees  also 
considered  the  recent  trend  of  declining 
annuity  contract  purchase  payments 
and  increased  redemptions,  as  well  as 
expectations  of  future  payments  imder 
the  variable  aimuity  contracts  which 
permit  allocation  to  the  global 
Govenunent  Fund.  AppUcants  state  that 
the  Board  of  Trustees  believes  action  is 
necessary  to  provide  Ov»rners  certain 
benefits  and  to  avoid  certain  adverse 
consequences  to  the  Ownere.  Applicants 
also  state  that,  in  addition  to  anticipated 
lower  expenses,  a  merger  of  the  Global 
Government  Fund  and  the  High  Quality 
Bond  Fund  should  resiilt  in  a  larger 
portfolio  which  can  be  managed  more 
effectively. 

9.  Applicants  state  that  the  proposed 
Merger  will  not  in  any  way  affect  the 
price  of  outstanding  shares  of  the  High 
Quality  Fund,  nor  will  it  in  any  way 
affect  the  Contract  values  or  interests  of 
Ownere  indirectly  invested  therein. 
Under  the  Plan,  the  transfer  of  assets  of 
the  Global  Government  Fund  to  the 
High  Quality  Bond  Fund,  and  the 
issuance  of  shares  of  the  High  Quality 
Bond  Fund  in  exchange  therefor,  will  be 
made  on  the  basis  of  the  relative  net 
asset  values  of  the  affected  Funds  on  the 
Closing  IDate. 

10.  Applicants  represent  that  the 
aggregate  value  of  shares  to  be  issued  to 
the  Global  Govenunent  Fund  Division 
under  the  Plan  will  exactly  equal  the 
aggregate  value  of  shares  held  by  that 
Division  immediately  prior  to  the 
proposed  Merger.  The  aggregate  value  of 
all  Owner's  outstanding  units  of  interest 
of  the  Global  Government  Fund 
Division  will  not  change  on  the  Closing 


Date  as  a  result  of  the  Merger  and  the 
aggregate  value  of  such  units  supporting 
the  cash  value  of  each  Owner  indirectly 
invested  in  that  Division  inomediately 
prior  to  the  Merger  will  remain 
unchanged  immediately  after  the 
Merger.  The  same  is  true  for  Divisions 
owning  Global  Government  Fimd  shares 
through  the  Asset  Allocation  Portfolios. 
Applicants  state  that  Composite,  WMI 
or  one  of  its  affiliates  will  pay  all  of  the 
Trust's  direct  and  indirect  expenses  of 
the  Merger. 

11.  Rule  17a-8  under  the  1940  Act 
exempts  from  Section  17(a)  mergere, 
consolidations  or  purchases  or  sales  of 
substantially  all  of  the  assets  involving 
registered  investment  companies  whidi 
may  be  affiliated  persons,  or  affiliated 
persons  of  affiliated  persons,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directore  and/or 
common  officere.  Because  of  the 
potential  affiliations  noted  above,  the 
Funds  may  not  be  able  to  rely  on  rule 
178-8.  Applicants  state,  however,  that 
the  Trustees  have  evaluated  the  relevant 
considerations  and  have  determined 
that  the  Plan  will  comply  with  the 
conditions  that  rule  17a-8  requires. 

Conclusion 

Applicants  submit  that,  for  all  of  the 
reasons  summarized  above,  the  terms  of 
the  proposed  Merger  as  set  forth  in  the 
Plan,  including  the  consideration  to  be 
paid  and  received,  are  reasonable  and 
fair  to  the  Trust,  to  the  affected  Funds 
and  to  shareholdere  and  Ownere 
invested  therein  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned.  Furthermore,  the  proposed 
Merger  will  be  consistent  with  the 
poUcies  of  each  of  the  affected  Fimds  as 
recited  in  the  Trust's  registration 
statement  and  reports  filed  under  the 
1940  Act  and  with  the  general  purposes 
of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  imder  delegated 
authority. 

Margaret  H.  McFarlaad. 

Depu  ty  Secretary. 

(PR  Doc.  97-33713  Filed  12-24-97;  8:45  am] 
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SeH-ReduMory  Oroenizetlone;  Notice 
or  rmng  ena  wivneaNne  cireouvenees 
of  Propoeed  Rule  Chenge  by  the 
Awerteen  Stock  Exchange,  Inc. 
Reledng  to  a  Fee  Rebete 

DKamtMr  17, 1M7. 

Pursuant  to  Section  IQibMl)  of  the 
Securitiae  Exchanaa  Act  of  1934 
("Act").>  notice  isheraby  given  that  on 
Daoamber  10, 1997.  the  American  Stock 
Exchange.  Inc.  ("Amax"  or  "Exchange") 
fliad  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n.  and  HI  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  onanization.  The 
CommiariOB  is  publishing  this  notice  to 
solidl  OOMWirtKMl  the  proposed  rule 
change  from  totecested  persons. 

L  Self-Regulatory  Organiaatioa's 
Statement  of  the  Terma  of  Sabetance  ef 
the  Proposed  Rule  Change 

The  American  Stock  Exchange  is 
issuing  a  one-time  credit  against  the 
Exchange's  monthly  Floor  Facility  Fee 
for  thoae  members  who  were  charged 
such  Use  during  1997  (the  fee  is  st  a  rste 
of  Si  .400.00  per  snnum  for  regular  and 
option  principal  members andS700.(X) 
per  annum  for  limited  trading  permit 
holders). 

n.  Self-Regulatory  Organizatioa'a 
Statement  of  the  Parpoee  •(  aad 
Statutory  Beak  for.  tlie  Pi 


In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpoaa  of 
and  basis  for  the  proposed  rule  rhwui 
and  discussed  any  comments  it  recrived 
on  the  proposed  rule  change.  The  text 
of  theae  statements  may  be  examined  at 
the  plaoea  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  ^e  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  OipmiMationJ 
Statement  of  the  Purooee  of.  ana 
Statutory  Basis  for,  we  Proposed  Rule 
Change 

1.  Purpose 

As  the  Exchange  has  had  a  rewarding 
year  from  a  financial  perspective,  it  has 
decided  to  issue  a  one-time  credit 
against  its  monthly  Floor  Fscility  Fee 


for  those  members  who  were  charged 
such  fee  during  1997  (the  fse  is  st  s  rage 
of  $1,400.00  per  annum  for  regular  and 
option  principal  members  and  S700.00 
per  annum  for  limited  trading  permit 
nolders). 

2.  Sututory  Basis 

This  Exrhanga  lipiaswU  that 
proposed  rule  dunge  is  consistent  with 
section  6(b)  of  the  Act.'  in  general,  anc^ 
furthers  the  obiectlves  of  Section 
6(b)(4)  *  in  particular,  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 
duea.  ises,  and  other  charges  among  the 
Exchange's  members  sod  other  persons 
using  iu  facilitiea. 

B.  Self-Regulatory  Organixation's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  propoeed  rule  change  will  impoee 
any  inappropriate  burden  on 
competition. 

C.  Self-Reguhtory  Organization's 
Statement  ort  Comments  on  the 
Propoeed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 


m.  Date  of  ElKsctiveneaa  of  the 
Propoeed  Rule  Change  and  Timing  for 


The  foregoing  rule  change  constitutes 
or  changes  s  due.  fee.  or  ouier  charge 
impoeed  by  the  Exchange  and.  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act «  and 
subparagraph  (a)  of  Rule  19b-4 
thereunder.* 

At  any  lime  within  60  days  of  the 
filing  of  the  propoeed  rule  ctMnge.  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appeers  to  the 
Commission  that  such  action  is 
naobaaary  or  appropriate  in  the  public 
intaraat.  for  the  protection  of  investors, 
or  otherwise  in  rurtherance  of  the 
purpoaa  of  the  Act. 

IV.  Solicitation  of  CoouneaMi 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
smendments.  sll  written  statements 
with  respect  to  the  proposed  rule 


change  that  are  filed  writh  the 
Commission,  and  all  written 
communications  relating  to  the 
propoeed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  American  Stock  Exchange. 
All  submissions  should  refer  to  File 
No.SR-Amex-97-47  and  should  be 
submitted  by  )anuary  20, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margarsl  H.  McFarlu^ 
Deputy  Secretary. 
IFR  Doc.  97-33711  Filed  12-24-07;  8:4S  am) 
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SeH-f^ulatory  Organizations;  MBS 
Cleahng  Corporation;  NoHoa  of  Rling 
and  Ordar  Granting  Aooalaralad 
Approval  of  Propoaad  Rule  Ctiange 
netaong  io  iraoa  rfaainovona  Beawaan 
Aooounta  and  Tranafar  of  Tradaa 

Dscembar  IS,  1907. 

Pursuant  to  Section  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
September  15, 1997,  MBS  Clearing 
CorporaUon  ( "MBSCC")  filed  %vith  the 
Securities  and  Exchange  Commission 
("Commission")  and  on  Septonber  24, 
1997,  amended  the  proposed  rule 
change  (File  No.  SR-MBSCC-97-6)  as 
described  in  Items  I  and  11  below,  which 
items  have  been  prepared  primarily  by 
MBSCC.  The  Commission  is  publishing 
this  notice  and  order  to  solicit 
comments  from  interested  persons  and 
to  grant  accelerated  approval  on  the 
propoeed  rule  change. 

I.  Self-Regulatory  Oiganization'a 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Rule  Change 

The  proposed  rule  change  will  amend 
MBSCC's  rules  to  incorporate 
previously  approved  procedures 
regarding  trade  restrictions  between 
accounts  andtransfer  of  tradea. 


•  17  (7R  200.30-3(«XI2). 

*  is  VS.C.  rsitbXi). 
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n.  Self-Regulatory  Organization'a 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MBSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MBSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  p), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.' 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

MBSCC  publishes  a  manual  known  as 
the  Clearing  Source  Book  ("Source 
Book").  The  Source  Book  is  designed  to 
be  a  self-instructional  tool  for  MBSCC 
participants  that  offers  guidance  about 
MBSCC  services,  procedures,  forms, 
schedules,  and  regulations.  It  is  referred 
"to  in  the  rules  of  MBSCC  as  the 
"Procedures." 

In  1996,  the  Commission  approved  a 
proposed  rule  change  to  the  Source 
Book  relating  to  trade  restrictions 
between  accounts.^  Upon  subsequent 
review,  MBSCC  realized  it  inadvertently 
omitted  this  Source  Book  section  from 
the  rules  of  MBSCC  The  proposed  rule 
change  will  add  a  new  Article  II, 
Section  3  to  MBSCC's  rules  to  restrict 
participants  with  multiple  accounts 
from  submitting  to  the  settlement 
balance  order  ("SBO")  system  trades 
between  those  accoimts  as  well  as 
between  a  participant's  account  and  the 
account  of  a  related  participant.  The 
SBO  settlement  netting  process  was  not 
intended  for  such  trades,  and  the 
implementation  of  these  trading 
restrictions  is  designed  to  help  prevent 
MBSCC's  clearance  and  settlement 
process  from  being  inappropriately 
influenced.  However,  \fflSCC  will 
waive  the  restrictions  upon  a  showing 
by  a  participant  that  its  trades  will  not 
be  effected  for  an  improper  purpose.  In 
all  instance,  participants  may  record 
these  trades  on  a  trade-for-trade  basis. 

To  provide  participants  with 
operational  and  administrative 
flexibility,  the  Source  book  provides 
that,  subject  to  contraside  approval, 
MBSCC  participants  may  transfer  trades 
from  one  account  to  another  or  may 
change  the  type  of  trades  recorded 


within  a  specific  account  under 
specified  circumstances.*  The  proposed 
rule  change  will  add  Article  II,  Section 
4;  to  MBSCC's  rules  to  mirror  this 
provision.  Where  participants  are 
parties  to  an  acquisition,  merger,  or 
reOTganization,  this  process  assists 
participants  when  they  must  assume 
obligations  or  transfer  trades.  It  also  aids 
participants  generally  in  facilitating 
transfers  through  a  uniform  and 
streamlined  process  as  compared  to  a 
multistep  cancellation  and  rebooking 
procedure. 

MBSCC  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act  * 
and  the  rules  and  regulation^ 
thereunder  because  it  clarifies  the  rules 
of  MBSCC  relating  to  trade  restrictions 
between  accounts  and  transfer  of  trades 
and  thereby  should  facilitate  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  the 

Eroposed  rule  change  will  impose  any 
urden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act. 

(C)  Self  Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  comments  on  the  proposed  rule 
change  were  solicited  or  received. 
MBSCC  will  notify  the  Commission  of 
any  written  comments  it  receives. 

nL  Date  «tf  Effectiveneaa  of  the 
Propoeed  Rule  Change  and  Timing  for 
Commiaaion  Action 

Section  17A(b}(3}(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  the  clearance  and  settlement  of 
securities  transactions.  The  proposed 
rule  facilitates  a  uniform  and 
streamlined  process  by  clarifying  the 
rules  of  MBSCC  relating  to  trade 
restrictions  and  transfer  of  trades  and 
thus  should  foster  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 


Federal  Register  because  the  procedures 
incorporated  in  the  proposed  rule 
change  were  previously  approved  by  the 
Commission,  they  have  no  substantive 
effect  on  participants,  and  they 
eliminate  inconsistencies  between 
MBSCC's  rules  and  Source  Book. 

IV.  Solicitation  trf"  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MBSCC.  All  submissions 
should  refer  to  File  No.  SR-MBSCC-97- 
6  and  should  be  submitted  by  January 
20, 1998. 

V.  ConchisioB 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
MBSCC-07-6)  be  and  hereby  is 
approved  on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authtxity.* 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  97-33716  Filed  12-24-47;  8:46  am) 

aaianQ  CODE  Mia-si-ai 


*TIm  ConuniMion  has  modified  the  text  of  the 
f  ummeries  prepared  by  MBSCC 

*  Securities  and  Exchange  Act  Release  No.  37205 
(May  13, 199e),  61  FR  24989  (File  No.  SR-MBSCC- 
9S-6). 


<  Since  its  inclusion  in  the  October  1992  edition 
of  the  Source  Boole,  the  transfer  of  trade  process  has 
been  an  unchanged  component  of  MBSCC's 
procedures.  Source  book  Chapter  HI.  Account 
Structure. 

» 15  U.S.C  78q-l. 


•  17  CFR  2O0.3O-9(a)(12). 
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SECURTTIES  AND  EXCHANGE 
COMMISSION 

[«<!■■■■  Ha  34-3M61;  Rl*  No.  8R-PCX- 
97-36] 

Self-Regulatory  Organizatlone;  Order 
Qranting  Approval  to  Propoeed  Rule 
Change  by  the  Pacific  Exchar>ge  Inc., 
Relating  to  Liating  and  Trading 
Standarda  for  Portfolio  Oepoeltary 
Recelpta 

Oacmnber  17.,19«7. 
I.  Introduction 

On  August  25.  1997.  the  PaciRc 
Exchange  Inc..  ("PCX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  igb-4  thereunder.',  a 
propoeed  rule  change  to  add 
Commentary  to  Rule  5.3(b)  and  add 
Rule  8.300  of  PCX's  rules  relating  to  the 
listing  and  trading  of  Portfolio 
Depositary  Receipts  ("PDRs"). 

The  proposed  rule  change  together 
with  the  substance  of  the  proposal,  was 
published  for  comment  in  the  FederaJ 
Ragiatar  on  October  14.  1997.i  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
propoaal. 

n.  Background  and  Description 

The  Exchange  proposes  to  adopt  new 
Comnmentary  to  Rule  5.3(b)  and  new 
Rule  8.300  to  accommodate  the  trading 
of  PDRs,  i.e.,  securities  which  are 
interests  in  a  unit  investment  trust 
("Trust")  holding  a  portfolio  of 
securities  liniied  to  an  index.  Each  Trust 
Mdll  provide  investors  with  an 
instrument  that  (i)  closely  tracks  the 
underlying  portfolio  of  securities,  (ii) 
trades  like  a  share  of  common  stock,  and 
(iii)  pays  holders  of  the  instrument 
periodic  dividends  proportionate  to 
those  paid  with  respect  to  the 
underlying  portfolio  of  securities,  less 
certain  expenses  (as  described  in  the 
Trust  prospectus). 

Under  the  propoaal,  the  Exchange 
may  list  and  trade,  or  trade  pursuant  to 
unlisted  trading  privileges  ("UTP"), 
PDRs  baaed  on  one  or  more  stock 
indexea  or  aacurities  portfolios.  PDRs 
baaed  on  eech  particular  stock  index  or 
portfolio  shall  be  designated  as  a 
separate  series  and  identified  by  a 
unique  symbol.  The  stocks  that  are 
included  in  an  index  or  portfolio  on 
which  PDRs  are  based  shall  be  selected 


by  the  Exchange,  or  by  such  other 
person  as  shallhave  a  proprietary 
interest  in  and  authorized  use  of  such 
index  or  portfolio,  and  may  be  revised 
as  deemed  necessary  or  appropriate  to 
maintain  the  quality  and  character  of 
the  index  or  portfolio.  As  discussed  in 
more  detail  below,  PCX  intends  to  trade 
two  existing  PDRs  currently  traded  on 
the  American  Stock  Exchange 
("Amex")— Standard  ft  Poor's 
Depositary  Receipts  ("SPDRs")  and 
Standard  ft  Poor's  MidCap  400 
Depositary  Receipts  ("MidCap 
SPDRs")— pursuant  to  UTP  upon 
approval  of  these  listing  stanaards.  PCX 
is  not  asking  for  permission  to  list 
SPDRs  or  f^idCap  SPDRs  at  this  time, 
but  rather  will  trade  SPDRs  and  MidCap 
SPDRs  pursuant  to  UTP  once  the 
generic  listing  standards  set  forth  herein 
are  approved.  Pursuant  to  Rule  12f-5 
undw  the  Act,  in  order  to  trade  a 
particular  class  or  type  of  security 
pursuant  to  unlisted  trading  privileges. 
PCX  must  have  rules  providing  for 
transactions  in  such  class  or  type  of 
security.  The  Amex  has  enacted  listing 
standards  for  PDRs,  and  PCX's  propoaed 
rule  rhanga  U  designed  to  create  similar 
standsfds  for  PDR  listing  and/or  trading 
on  PCX. 

If  at  a  later  time  PCX  and  the  issuer 
of  the  product  desin  to  list  SPDRs  and 
MidCap  SPDRs  or  any  other  PDRs  on 
the  Exchange,  the  Exchange  will  request 
Commission  approval  for  that  listing  in 
a  aepavale  proposed  rule  the  change 
filed  pursuant  to  Section  19(b)  of  Uie 
Act.*  Additionally,  in  the  event  a  new 
PDR  is  listed  on  another  exchange  using 
listing  standards  that  are  different  than 
current  PCX  listing  standards  or  the 
PCX  listing  standards  propoaed  in  this 
filing,  the  PCX  will  file  a  proposed  rule 
change  pursuant  to  Section  19(b)  of  the 
Act  to  adopt  the  listing  standard  before 
it  trades  that  PDR  pursuant  to  unlisted 
trading  privileges. 

Criteria  for  Initial  and  Continued  Listing 

In  connection  with  an  initial  listing, 
the  Exchange  proposes  that,  for  each 
Trust  of  PDRs,  the  Exchanse  will 
establish  a  minimum  number  of  PDRs 
required  to  be  outstanding  at  the  time  of 
commencement  of  Exchange  trading, 
and  such  minimum  number  will  be  filed 
with  the  Commission  in  connection 
%vith  any  required  submission  under 


•  IS  U.S.C  TSitbXl). 
*17CFIt240.ttb-4. 

*SaGatltlM  Exch«n««  Act  IUImm  No.  Saias 
"-*-*— rl.  1997).  62  FR  53373. 


*T1m  Commisiion  nots*  that  PCX.  if  it  ww*  lo  fll* 
•  pfopoMd  rule  change  to  U«t  and  trade  a  new  POR. 
would  have  to  requeit  the  anpfopitote  axempllons 
for  the  new  product  under  !■•  bnwtment  Company 

Act  of  1*40  riaim It  CoBpany  Ad")  (»uch  aa 

thoae  WHipttons  mmalii  far  SPDiU  and  MidCap 
SnMs)i  sacfcaa  SMRiptlon  from  InvMtnient 
CBtyiay  Ad  Section  22(d)  and  Rule  22c-l 
lliarauiMMr  to  allow  the  PDR  to  trade  in  the 
■ecoodary  marliel. 


Rule  19b-4  for  each  Trust.  If  the 
Exchange  trades  a  particular  PDR 
purauant  to  UTP,  the  Exchange  will 
follow  the  listing  exchange's 
determination  of  the  appropriate 
minimum  number. 

Because  the  Trust  operates  on  an 
open-end  type  basis,  and  because  the 
number  of  PDR  holders  is  subject  to 
substantial  fluctuations  depending  on 
market  conditions,  the  Exchange 
believes  it  would  be  inappropriate  and 
burdensome  on  PDR  holders  to  consider 
suspending  trading  in  or  delisting  a 
series  of  PDRs,  with  the  consequent 
termination  of  the  Trust,  unless  the 
number  of  holders  remains  severely 
depressed  during  an  extended  time 
fwriod.  Therefore,  twelve  months  after 
the  formation  of  a  Trust  and 
commencement  of  Exchange  trading,  the 
Exchange  will  consider  suspension  of 
trading  in.  or  removal  from  listing  of,  a 
Trust  when,  in  its  opinion,  further 
dealing  in  such  securities  appears 
unwarranted  under  the  following 
circumstances: 

(a)  If  the  Trust  on  which  the  PDRs  are 
based  has  more  than  60  days  remaining 
until  termination  and  there  have  been 
fewer  than  50  record  and/or  beneficial 
holders  of  the  PDRs  for  30  or  more 
consecutive  trading  days:  or 

(b)  If  the  index  on  which  the  Trust  is 
based  is  no  longer  calculated;  or 

(c)  If  such  other  event  shall  occur  or 
condition  exists  which,  in  the  opinion 
of  the  Exchange,  makes  further  dealings 
on  the  Exchange  inadvisable. 

A  Trust  shall  terminate  upon  removal 
from  Exchange  listing  and  its  PDRs  will 
be  redeemed  in  accordance  with 
provisions  of  the  Trust  prospectus.  A 
Trust  may  also  terminate  under  such 
other  conditions  as  may  be  set  forth  in 
the  Trust  prospectus.  For  example,  the 
sponsor  of  the  Trust  ("Sponsor"), 
following  notice  to  PDR  holders,  shall 
have  discretion  to  direct  that  the  Trust 
be  terminated  if  the  value  of  securities 
in  such  Trxist  falls  below  a  specified 
amount 

Trading  of  PDRs 

Dealings  in  PDRs  on  the  Exchange 
will  be  conducted  pursuant  to  the 
Exchange's  general  agency-auction 
trading  rules.  Tlie  Exchange's  general 
dealing  and  settlement  rules  will  apply, 
including  its  rules  on  clearance  and 
settlement  of  securities  transactions  and 
its  equity  margin  rules.  Other  generally 
applicable  Exchange  equity  rules  and 
procedures  will  also  apply,  including, 
among  others,  rules  governing  the 
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priority,  parity  and  precedence  of  orders 
and  the  responsibilities  of  specialists.^ 

With  respect  to  trading  halts,  the 
trading  of  PDRs  will  be  halted,  along 
with  the  trading  of  all  other  listed  or 
traded  stocks,  in  the  event  the  "circuit 
breaker"  thresholds  are  reached."  In 
addition,  for  PDRs  tied  to  an  index,  the 
triggering  of  futures  price  limits  for  the 
Standard  ft  Poor's  500  Composite  Price 
Index  ("S&P  500  Index"),  Standard  ft 
Poor's  100  Composite  Price  Stock  Index 
("SftP  100  Index"),  or  Major  Market 
Index  ("MMI")  futures  contracts  will 
not  in  itself,  result  in  a  halt  in  PDR 
trading  or  a  delayed  opening.  However, 
the  Exchange  could  consider  such  an 
event,  along  with  other  factors,  such  as 
a  halt  in  trading  in  S&P  100  Index 
Options  ( "OEX"),  SftP  500  Index 
Options  ("SPX").  or  MMI  Options 
("XMI").  in  deciding  whether  to  halt 
tradingin  PDRs. 

TheExchange  will  issue  a  circular  to 
membera  informing  them  o{Jlxchange 
policies  regarding  trading  halts  in  such 
securities.  The  circular  will  make  clear 
that,  in  addition  to  other  factora  that 
may  be  relevant,  the  Exchange  may 
consider  factors  such  as  those  set  forth 
in  Rule  7.11  the  Exchange's  rule 
governing  trading  halts  tot  index 
options  in  exercising  its  discretion  to 
halt  or  suspend  trading.  For  a  PDR 
based  on  an  index,  these  factors  would 
include  whether  trading  has  been  halted 
or  suspended  in  the  primary  market(s) 
for  any  combination  of  underlying 
stocks  accounting  for  20%  or  jnore  of 
the  applicable  current  index  group 
value,  or  whether  other  unusual 
conditions  or  circumstance  detrimental 
to  the  maintenance  of  a  fair  and  orderly 
market  are  present 

Disclosure 

Proposed  Rule  8.300(c)  requires  that 
members  and  member  organizations 
provide  to  all  purchasers  of  each  series 
of  PDRs  a  written  description  of  the 
terms  and  characteristics  of  such 
securities,  in  a  form  approved  by  the 
Exchange,  not  later  than  the  time  a 
confirmation  of  the  first  transaction  in 
such  series  of  PDRs  is  delivered  to  such 
purchaser.  In  this  regard,  a  member  or 
member  organization  carrying  an 
omnibus  account  for  a  non-member 
broker-dealer  will  be  required  to  inform 
such  non-member  that  execution  of  an 


'PCX  Rule  9.2(a)  will  alto  apply  to  transactions 
in  PDRs.  including  SPDRs  and  MidCap  SPDRs.  That 
rule  provides,  in  part,  that  every  member  and 
member  Tirm  shall  use  due  diligence  to  learn  the 
essential  facts  relative  to  every  customer,  every 
order,  every  account  accepted  or  carried  by  such 
member  or  member  firm. 

■  See  Securities  Exchange  Act  Release  r4o.  38221 
(January  31, 1997),  62  FR  S871  (February  7,  1997) 
and  not  7  therein. 


order  to  purchase  PDRs  for  such 
omnibus  account  will  be  deemed  to 
constitute  an  agreement  by  the  non- 
member  to  make  such  vmtten 
description  available  to  its  customere  on 
the  same  terms  as  are 'directly  applicable 
to  member  and  member  organizations. 
The  written  description  must  be 
included  with  any  sales  material  on  that 
series  of  PDRs  that  a  member  provides 
to  customere  or  the  public.  Moreover, 
other  written  materials  provided  by  a 
member  or  member  organization  to 
customers  or  the  public  making  specific 
reference  to  a  series  of  PDRs  as  an 
investment  vehicle  must  include  a 
statement  in  substantially  the  following 
form:  "A  circular  describing  the  terms 
and  characteristic  of  (the  series  of  PDRs] 
is  available  from  your  broker.  It  is 
recommended  that  you  obtain  and 
review  such  circular  before  purchasing 
[the  series  of  PDRs).  In  addition,  upon 
request  you  may  obtain  from  your 
broker  a  prospectus  for  [the  series  of 
PDRs]."  Additionally,  as  noted  above, 
the  Exchange  requires  that  membera  and 
member  organizations  provide 
customere  wkh  a  copy  of  the  prospectus 
for  a  series  of  PDRs  upon  request. 

With  respect  to  disclosure,  because 
SPDRs  and  MidCap  SPDRs  will  be 
traded  purauant  to  UTP  and  will  not  be 
listed  on  PCX  at  this  time,  PCX  does  not 
intend  to  create  its  own  product 
description  to  satisfy  the  requirements 
of  proposed  Rule  8.300(c)  which 
requires  membera  to  provide  to 
purchasera,  a  written  description  of  the 
terms  and  characteristics  of  SPDRs  and 
MidCap  SPDRs  in  a  form  approved  by 
the  Exchange.  Instead,  the  PCX  will 
deem  a  member  or  member  organization 
to  be  in  compliance  with  this 
requirement  if  the  member  delivere 
either  (i)  the  current  product  description 
produced  by  the  Amex  fit>m  time  to 
time,  or  (ii)  the  current  prospectus  for 
the  SPDR  or  MidCap  SPDR,  as  the  case 
may  be.^  It  will  be  the  member's 
responsibility  to  obtain  these  materials 
directly  from  Amex  for  forwarding  to 
purchasera  in  the  time  frames 
prescribed  by  PCX  and  Commission 
rules.  The  PCX  will  notify  membera  and 
member  organizations  of  this 
requirement  in  a  notice  to  membera. 

SPDRs  and  MidCap  SPDRs  Generally 

As  discussed  above,  rules  to 
accommodate  the  trading  of  PDRs 


generally  on  Amex,  along  with  Amex's 
trading  of  SPDRs  and  MidCap  SPDRs, 
were  previously  approved  by  the 
Commission."  The  information  provided 
below  is  intended  to  provide  a 
description  of  how  SPDRs  and  MidCap 
SPDRs  are  created  and  traded  and  is 
almost  identical  to  that  discussed  in  the 
original  Amex  Approval  Order.  The 
Sponsor  of  each  series  of  PDRs  traded 
on  the  Amex  is  PDR  Services 
Coiporation,  a  wholly-owned  subsidiary 
of  the  Amex  The  PI^  are  issued  by  a 
Trust  in  a  specified  minimum  aggregate 
quantity  ("Creation  Unit")  in  return  for 
a  deposit  consisting  of  specified 
numbera  of  shares  of  stock  plus  a  cash 
amoimt 

The  first  Trust  to  be  formed  in 
connection  with  the  issuance  of  PDRs 
was  based  on  the  SftP  500  Index,  known 
as  SPEHls.  SPDI^  have  been  trading  on 
the  Amex  since  January  29, 1993.  'The 
second  Triist  to  be  formed  in  connection 
with  the  issuance  of  PDRs  was  based  on 
the  SftP  MidCap  400  index,"  known  as 
MidCap  SPDRs. »»  The  Sponsor  of  the 
two  Trusts  has  entered  into  trust 
agreements  with  a  trustee  in  accordance 
with  Secticm  26  of  the  Investment 
Company  Act.  PDR  Distributon,  Inc 
("Distributor")  acts- as  imderwriter  of 
both  SPDRs  and  MidCap  SPDRs  on  an 
agency  basis.  The  Distributor  is  a 
registered  broker-dealer,  a  member  of 
the  National  Association  of  Securities 
Dealen.  Inc.,  and  a  wholly-owned 
subsidiary  of  Signature  Fhiandal  Group, 
Inc." 

SPDR  and  MidCap  SPDR  Creation 

All  ordere  to  create  SPDRs  or  MidCap 
SPDRs  in  creation  unit  size  must  be 
placed  with  the  Distributor,  and  it  is  the 
responsibility  of  the  Distributor  to 
transmit  such  ordera  to  the  Trustee.^? 


'  PCX  plans  to  notify  its  members  in  an 
information  circular  that  it  is  their  responsibility  to 
inform  customers  of  the  nature  and  terms  of  SPDRs 
and  MidCap  SPDRs  prior  to  recommending  their 
purchase.  The  circular  also  states  that  members 
must  deliver  a  SPDR  or  MidCap  SPDR  product 
description  to  all  purchasers  of  the  products  and 
that  they  must  provide  the  prospectus  upon  request. 


*  See  Securities  Exchange  Act  Release  No.  31901 
(December  11. 1992),  57  FR  60253  (Decamber  IS, 
1992)  ("Amex  Approval  Order"). 

•The  SftP  MidCap  400  Index  U  a  capitaliation- 
weighted  index  of  400  actively  traded  securitief 
that  includes  issues  selected  from  a  population  of 
1,700  securities,  each  Mdtb  a  year-end  market-valu* 
capitalization  of  between  $200  million  and  S5 
billion.  The  issues  included  In  the  Index  cover  a 
broad  range  of  major  industry  groups,  including 
industrials,  transportation,  utilities,  and  finantdals. 

i°S«e  Securities  Exchange  Act  Release  No.  35S34 
(March  24, 1995),  60  FR  16686  (March  31,  199S) 
("Amex  MidCap  Approval  Order"). 

"The  Commission  recently  approved  rule 
change  proposals  covering  the  trading  and  listing  of 
PDRs  on  the  Chicago  Stock  Exchange  ("CHX")  and 
the  Cincinnati  Stock  Exchange  ("CSE"),  including 
SPDRs  and  MidCap  SPDRs.  See  Securities  Exchange 
Act  Release  Nos.  39076  (September  15. 1997).  62  FR 
49270  (September  19.  1997)  ("CHX  approval  order); 
39268  (October  22, 1997).  62  FR  56211  (October  29, 
1997)  ("CSE  approval  order"). 

"To  be  eligible  to  place  ordan  to  create  MidCap 
SPmts  as  described  below,  an  entity  or  person 

Contiauad 
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Payment  with  respect  to  creation  orders 
placed  throush  tha  Distributor  will  be 
made  by  (1)  the  "in-kind"  deposit  with 
the  Trustee  of  a  speclflad  portfolio  of 
securities  that  is  fomuleted  to  mirror,  to 
the  extent  practicable,  the  component 
securities  of  the  underlying  index  or 
portfolio,  and  (2)  a  cash  peyinent 
mfficient  to  enable  the  Trustee  to  make 
a  distribution  to  the  holders  of 
beneficial  interests  in  the  Trust  on  the 
next  dividend  payment  date  as  if  all  the 
securities  had  been  held  for  the  entire 
accumulation  period  for  the  distribution 
("Dividend  Equivalent  Payment"), 
subject  to  certain  specified  adjustments. 
The  securities  and  cash  accepted  by  the 
Trustee  are  referred  to,  in  the  aggregate. 
as  a  "Portfolio  Deposit."  <>  Upcm  receipt 
of  a  Portfolio  Deposit  in  payment  for  a 
creation  order  placed  tlm)ugh  the 
Distributor  as  described  above,  the 
T^uetee  will  issue  a  specified  number  of 
SPDRs  or  MidCap  SPDRs,  which 
aggregate  numbers  are  referred  to  as  a 
"Craetion  Unit."  Currently,  a  Creation 
Unit  will  be  made  up  of  25.000  MidCap 
SPDRs  or  50.000  SPDI^.>«  Individual 
SPDRs  or  MidCap  SPDRs  can  then  be 
traded  in  the  secondary  mariiet  like 
other  equity  secivities.  Portfolio 
Deposits  are  expected  to  be  made 
primarily  by  institutional  investors. 
arbitragers,  and  the  Exchange  specialist. 
The  price  of  SPDRs  and  MidCap  SPDRs 
will  be  based  on  a  current  bid/offer 
market.  The  minimum  haction  for 
trading  in  SPDRs  and  MidCap  SPDRs  on 
Amex  is  '/^ths.  The  PCX  has  proposed 
this  same  minimum  variation  for  the 
trading  of  SPDRs  and  MidCap  SPDRs  on 
PCX. 

The  Trustee  or  Sponsor  will  malw 
available  (1)  on  a  daily  basis,  a  list  of  the 
names  and  required  number  of  shares 
for  each  of  the  securities  in  the  current 
Portfolio  Deposit:  (2)  on  a  minute-by- 


•iih«r  mutt  b*  a  panicipani  in  th«  Continuotu  N«( 
SMllaniwii.  ("CNS")  lyMwii  of  tha  Nattonal 
SaoMttaa  aavta|Gaipanik>n  ("NSCC)  or  a 
Oipastloiy  TnM  &■«««  ("DTC")  participant. 
Upon  accaptanca  of  an  ordar  to  craata  MidCap 
SPDIU.  tha  DUtributor  will  inatruct  tha  Tniataa  to 
iniliala  tha  book -entry  movaoMat  of  Iha  apptoprlata 
aumbar  of  MidCap  SPDfU  to  Ike  acooaat  of  tha 
antliy  ptadag  tha  ordw.  MidCap  SPDRa  wlU  ba 
tmlnislaad  la  kook-Mtry  form  at  ore. 

'*A  ^BftfelioDapoalt  alio  will  Includaat 
paynwBi  aqual  to  a  pro  rata  portion  of  tha  { 
teawti  on  iha  Tmal't  poctfoiio  lacuritiaa  ainca  tha 
laM  dIvMiwi  pajnaSBt  By  tha  Tmat. pluaor  minu* 
•a  mMMWl  daalg^iad  to  companaata  lor  any 
dillHanca  batwaan  tha  nat  aaaai  valua  of  tha 
PwtfoUo  I>apaaa  aad  tha  uadarlviac  lada>  cmawi 
bjr.  MM«t  oilMr  ihlafi.  lb*  fad  ttiai  •  PwtfBUo 
OifMMtt  cannot  contahi  hacUoaal  ihw 

>*ThaTruat  will  iaatwOTai; 
'TOftfolio  Dapoalti"  of  all  of  tha  SaP  900  \ 
MCtuttiaa.  wolghlad  according  to  thair 
tapraaawtatlon  in  the  Indax.  n*  Tnial  ia  (tnictMfad 
ao  that  tha  nat  aaaat  valua  of  an  individual  SRM 
•hould  aqual  ona-lanth  of  tha  valua  of  tha  SaP  900 
hidax. 


minute  basis  throughout  the  day.  a 
number  representing  the  value  (on  a  per 
SPDR  or  MidCap  SPDR  basis)  of  the 
securities  portion  of  a  Portfolio  Deposit 
in  effect  on  such  day:  and  (3)  on  a  daily 
basis,  the  accumulated  dividends,  less 
expenses,  per  outstanding  SPDR  or 
MidCap  SPDR." 

Redemption  of  SPDRs  and  MidCap 
SPDRs 

SPDRs  and  MidCap  SPDRs  in 

Creation  Unit  siae  asgregations  will  be 
redeemable  in  kind  1^  tendering  them 
to  the  Trustee.  While  holders  may  sell 
SPDRs  and  MidCap  SPDRs  in  the 
secondary  maikat  at  any  time,  they  must 
accumulale  at  leeet  SOXKK)  (or  multiples 
thereof)  to  redeem  SPDRs  or  25.000  (or 
multiples  thereof)  to  redeem  MidCap 
SPDRs  through  the  Trust.  SPDRs  and 
MidCap  SPDRs  will  remain  outstanding 
until  redeemed  or  until  the  termination 
of  the  Trust.  Creation  Uniu  will  be 
redeemable  on  any  business  day  in 
exchange  for  a  portfolio  of  the  seciirities 
held  by  the  Trust  identical  in  weighting 
and  composition  to  the  securities 
portion  of  a  Portfolio  Deposit  in  effect 
on  the  date  a  request  is  made  for 
redemption,  together  with  a  "Cash 
Component"  (as  deflned  in  the  Trust 
prospectus),  including  accumulated 
dividends,  less  expenses,  through  the 
date  of  redemption.  The  number  of 
shares  of  each  of  the  securities 
transferred  to  the  redeeming  holder  mil 
be  the  number  of  shares  of  each  of  the 
component  stocks  in  a  Portfolio  Deposit 
on  the  day  a  redemption  notice  is 
received  by  the  Trustee,  multiplied  by 
the  number  of  Creation  Units  being 
redeemed.  Nominal  service  fiaes  may  be 
charged  in  connection  with  the  creation 
and  redemption  of  Creation  Units.  The 
Tnielee  will  cancel  all  tendered 
Creetion  Units  upon  redemption.** 

Distribution  of  SPDRs  and  MidCap 
SPDRs 

The  SPDR  Trust  and  the  MidCap 
SPDR  Trust  pay  dividends  quarterly. 


■•Tha  Truataa  of  tha  SPDR  Tniai  will  hava  tha 
right  to  voia  any  of  tha  voting  itocka  hold  by  tha 
Truat,  and  will  vMt  each  itocka  of  aach  Iwuar  in 
tha  aana  praporttai  ■•  ail  oih«  «ada|  iharaa  of 
ilMl  iHMr  voMd.  narafon  am  hoElm  wiU  not 
ba  abia  to  dlractly  voia  tha  ihaiw  of  tha  taaoais 
■adarlylng  tha  SPDR*. 

<•  An  invaator  radaamlng  a  Ciaatlon  Unit  will 
racaiva  Indaa  lacurltlaa  and  caah  idaatical  to  tha 
Portfolio  Dopoall  raquirad  of  an  invaator  wlahing  to 
purchaia  a  Oaation  Unit  on  that  particular  day. 
Sinca  tha  Tnjit  will  radaam  in  kind  rathar  than  for 
caah,  tha  Tniaiaa  will  not  ba  forcad  to  maintain 
caah  ffnn  for  ladamptiona.  Thii  ihould  allow 
tha  Truai'a  laaoaicaa  to  ba  commiitad  ai  fully  ai 
poaaibia  to  tracking  the  undariyin|  UkIbx.  anabUi^ 
iha  Ttut  to  track  iha  Indax  mora  daaaly  than  oibar 
haafcatproducuthai  muat  alkxato  a  portion  of  thalr 
>  Br  caah  radatnptiona. 


The  regulai^uarterly  ex-dividend  date 
for  SPDRs  and  MidCap  SPDRs  is  the 
third  Friday  in  March.  June,  September, 
and  December,  unless  that  day  is  a  New 
York  Stock  Exchange  holiday,  in  which 
case  the  ex-dividend  date  will  be  the 
preceding  Thursday.  Holders  of  SPDRs 
and  MidCap  SPDRs  on  the  business  day 
preceding  the  ex-dividend  date  will  be 
entitled  to  receive  an  amount 
representing  dividends  accumulated 
through  the  quarterly  dividend  period 

S>receding  such  ex-dividend  date  net  of 
ees  and  expenses  for  sucii  period.  The 
pwyment  of  dividends  will  be  made  on 
the  last  Exchange  business  day  in  the 
calendar  month  following  the  ex- 
dividend  date  ("Dividend  Payment 
Dote").  On  the  Dividend  Payment  Date, 
dividends  payable  for  those  securities 
ivith  ex-dividend  dates  falling  within 
the  period  from  the  ex-dividend  date 
most  recently  preceding  the  current  ex- 
dividend  date  wrill  be  distributed.  The 
Trustee  will  compute  on  a  daily  basis 
the  dividends  accumulated  within  each 
quarterly  dividend  period.  Dividend 
payments  will  be  made  through  DTC 
and  its  participants  to  all  such  holders 
with  fund  received  from  the  Trustee. 
The  MidCap  SPDR  Trust  intends  to 
malie  the  DTC  DRS  available  for  use  by 
MidCap  SPDR  holders  through  DTC 
participants  brokers  for  reinvestment  of 
their  cash  proceeds.  The  DTC  DRS  is 
also  available  to  holders  of  SPDRs. 
Because  some  brokers  may  choose  not  to 
offer  the  DTC  DRS.  an  interested 
investor  would  have  to  consult  his  or 
her  broker  to  ascertain  the  availability  of 
dividend  reinvestment  through  that 
broker.  The  Trustee  will  use  the  cash 
proceeds  of  MidCap  SPDR  holders 
participating  in  the  reinvestment  to 
obtain  the  Index  securities  necessary  to 
create  the  requisite  number  of  SPDRs.*' 
Any  cash  remaining  will  be  distributed 
pro  rata  to  participants  in  the  dividend 
reinvestment. 

in.  Discussion 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  secxirities 
exchange,  and.  in  particular,  with  the 
requirements  of  Section  6(b)(5).  >*  The 
Commission  believes  that  providing  for 
the  exchange-trading  on  PCX  of  PDRs, 
in  general,  and  SPDRs  and  MidCap 
SPDRs.  in  particular,  will  offer  investors 
an  efficient  way  of  participating  in  the 
securities  marlceU.  Specifically,  the 


"Tha  craation  of  PDRa  in  coonaction  with  tha 
DTC  DRS  rapraaanu  tha  only  circumitancai  undar 
which  PDRi  can  ba  ciaatad  in  other  than  Creation 
Unit  aiaa  «a~r^'~'« 

**19U.S.C7S«bXS). 
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Commission  believes  that  the  trading  on 
PCX  of  PDRs,  in  general,  and  SPDRs  and 
MidCap  SPDRs  pursuant  to  UTP,  in 
particular,  will  provide  investors  with 
increased  flexibility  in  satisfying  their 
investment  needs  by  allov«ring  them  to 
purchase  and  sell  a  low-cost  security 
replicating  the  performance  of  a  broad 
portfolio  of  stocks  at  negotiated  prices 
throughout  the  business  day,  and  by 
increasing  the  availability  of  SPDRs  and 
MidCap  SPDRs  as  an  investment  tool. 
The  Commission  also  believes  that  PDRs 
will  benefit  investors  by  allowing  them 
to  trade  securities  based  on  imit 
investment  trusts  in  secondary  market 
trans^ions.^'  Accordingly,  as 
discussed  below,  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  6(bH5)  of  the 
Act  that  Exchange  rules  fatslitate 
transactions  in  seciuities  t^le 
continuing  to  further  investor  protection 
and  the  pi^Uc  intere^.'o 

As  the  Commission  noted  in  the 
orders  approving  SPDRs  and  MidCap 
SPDRs  for  listing  and  trading  on 
Amex,'*  the  Commission  believes  that 
the  trading  on  PCX  of  a  security  like 
PDRs  in  general,  and  SPDRs  and 
MidCap  SPDRs  in  particular,  which 
replicate  the  performance  of  a  broad 
portfolio  of  stocks,  could  benefit  the 
securities  markets  by,  among  other 
things,  helping  to  ameliorate  the 
volatility  occasionally  experienced  in 
these  markets.  The  Conunission  believes 
that  the  creation  of  one  or  more 
products  where  actual  portfolios  of 
stocks  or  instruments  representing  a 
portfolio  of  stocks,  such  as  PDRs,  can 
trade  at  a  single  location  in  an  auction 
market  environment  could  alter  the 
dynamics  of  program  trading,  because 
the  availability  of  such  single 
transaction  portfolio  trading  could,  in 
effect,  restore  the  execution  of  program 
trades  to  more  traditional  block  trading 
techniques.^' 

An  individual  SPDR  has  a  value 
approximately  equal  to  one-tenth  of  the 
value  of  the  S&P  500  Index,  and  an 


"Tha  Conunlaaion  notea.  however,  that  unlUca 
open-«nd  funds  where  Investors  have  the  right  to 
radaam  their  fund  shares  on  a  daily  basis,  investors 
could  only  redeem  PDRs  in  creation  unit  share 
sizes.  Nevertheless,  PDR»  would  have  the  added 
benefit  of  liquidity  from  the  secondary  niarket  and 
PDR  holders,  unlike  holders  of  most  other  open-end 
funds,  would  be  able  to  dispose  of  their  shares  in 
a  secondary  market  transaction. 
.    "*In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"  See  supra  notes  8  and  10. 

"Program  trading  is  deflned  as  index  arbitrage  or 
any  trading  strategy  involving  the  related  purchase 
or  sale  of  a  "basket"  or  group  of  flfteen  or  more 
stocks  having  a  toul  markat  value  of  Si  million  or 
more. 


individual  MidCap  SPDR  has  a  value  of 
approximately  one-fifth  of  the  value  of 
the  S&P  MidCap  400  Index,  making 
them  more  available  and  useful  to 
individual  retail  investors  desiring  to 
hold  a  security  replicating  the 
performance  of  a  broad  portfolio  of 
stocks.  Accordingly,  the  Commission 
believes  that  trading  of  SPDRs  and  Mid- 
Cap  SPDRs  on  PCX  v*rill  provide  retail 
investors  with  a  cx>st  efficient  means  to 
make  investment  decisitnis  based  on  the 
direction  of  the  market  as  a  whole  and 
may  provide  market  participants  several 
advantages  over  existing  methods  of 
effecting  program  trades  involving 
sttxiks. 

The  Commission  also  believes  that 
PDRs,  in  general,  and  SPDRs  and 
MidCap  SPDRs.  in  particular,  will 
provide  investors  with  several 
advantages  over  standard  open-end  S&P 
500  Index  and  S&P  MidCap  400  index 
mutual  fund  shares.  In  particular, 
investors  vtrill  have  the  ability  to  trade 
PDRs  continuously  throughout  the 
business  day  in  secondary  mariiet 
transactions  at  negotiated  prices.'^  In 
contrast,  pursuant  to  Investment 
Company  Act  Rule  22c-l,'*  holders  and 
prospective  holders  of  open-end  mutual 
fund  shares  are  limited  to  purchasing  or 
redeeming  securities  of  the  fund  based 
on  the  net  asset  value  of  the  securities 
held  by  the  fimd  as  designated  by  the 
board  of  directors."  Accordingly,  PDRs 
in  general,  and  SPDRs  and  MidCap 
SPDRs  in  particular,  will  allow 
investors  to  (1)  respond  quickly  to 


"  Because  of  potential  arbitrage  opportunities, 
the  Commission  believes  that  PDRs  Mali  not  trade 
at  a  material  discount  or  {Nvmium  in  relation  to 
their  net  asset  value.  The  mere  potential  for 
arbitrage  should  keep  the  market  price  of  a  PDR 
comparable  to  its  net  asset  value,  and  therefore, 
arbitrage  activity  likely  will  be  minimal.  In 
addition,  the  Commission  believes  tha  Trust  will 
tract  the  underlying  index  more  closely  than  an 
open-end  index  fund  because  the  Trust  will  accept 
only  in-kind  deposits,  and.  therefore,  will  not  incur 
brokerage  expenses  in  assembling  its  portfolio.  In 
addition,  the  Trust  will  redeem  in  kind,  thereby 
enabling  the  Trust  to  Invest  virtually  all  of  its  assets 
in  securities  comprising  the  underlying  index. 

M  Investment  Company  Act  Rule  22c-l  generally 
requires  that  a  registered  investment  company 
issuing  a  redeemable  security,  its  principal 
underwriter,  and  dealers  in  that  security,  may  tall, 
redeem,  or  repurchase  the  security  only  at  a  price 
based  on  the  net  asset  value  next  computed  after 
receipt  of  an  investor's  request  to  purchase,  redeem, 
or  resell.  The  net  asset  value  of  a  mutual  fund 
generally  is  computed  once  daily  Monday  through 
Friday  as  designated  by  the  investment  company's 
board  of  directors.  The  Commission  granted  SPDRs 
and  MidCap  SPDRs  an  exemption  from  this 
provision  in  order  to  allow  them  to  trade  at 
negotiated  prices.  In  the  secondary  market  The 
Commission  notes  that  PCX  would  need  to  apply 
for  a  similar  exemption  in  the  instance  that  it 
wishes  to  list  and  trade  a  new  PDR  because  the 
exemptions  are  specific  to  SPDRs  and  MidCap 
SPDRa. 

"U. 


changes  in  the  market;  (2)  trade  at  a 
known  price;  (3)  engage  in  hedging 
strategies  not  currently  available  to 
retail  investors;  and  (4)  reduce 
transaction  costs  for  trading  a  portfolio 
of  securities. 

Although  PDRs  in  general,  and  9^Rs 
and  MidCap  SPDRs  in  particular,  are 
not  leveraged  instruments,  and, 
therefore,  do  not  possess  any  of  the 
attributes  of  stock  index  options,  their 
prices  will  still  be  derived  and  based 
upon  the  securities  held  in  their 
respective  Trusts.  In  essence,  SPDRs  are 
equity  securities  that  are  priced  off  a 
poitfoUo  of  stocks  based  on  the  SftP  500 
Index  and  MidCap  SPDRs  are  equity 
securities  that  are  price  off  a  portfolio  of 
stocks  based  on  the  SftP  MidCap  400 
Index.  Accordingly,  the  level  ofrisk 
involved  in  the  purchase  or  sale  of  a 
SPDR  or  MidCap  SPDR  (or  a  PDR  in 
general)  is  similar  to  the  risk  involved 
in  the  purchase  or  sale  of  traditional 
common  stock,  with  the  exception  that 
the  pricing  mechanism  for  SHDRs  and 
MidCap  SPDRs  (and  PDRs  in  general)  is 
based  on  a  basket  of  stocks. 
Nonetheless,  the  Commission  has 
several  specific  concerns  regarding  the 
trading  of  these  securities.  In  particular, 
PDRs  raise  disclosure,  market  impact, 
and  secondary  market  trading  issues 
that  must  be  addressed  adequately.  As 
discussed  in  more  detail  below,  and  in 
the  Amex  Approval  Order,**  the 
Commission  believes  PCX  adequately 
addresses  these  concerns. 

The  Commission  believes  that  the 
PCX  piroposal  contains  several 
provisions  that  will  ensure  that 
investors  are  adequately  apprised  of  the 
terms,  characteristics,  and  risks  of 
trading  PDRs.  As  noted  above,  the 
proposal  contains  four  aspects 
addressing  disclosure  concerns.  First, 
PCX  members  must  provide  their 
customers  trading  PDRs  vtrith  a  written 
explanation  of  any  special 
characteristics  and  risks  attendant  to 
trading  such  PDR  securities  (such  as 
SPEHls  or  MidCap  SPDRs),  in  a  form 
approved  by  PCX.  As  discussed  above, 
PCX's  filing  states  that  SPDRs  and 
MidCap  SPDRs  product  descriptions 
should  be  obtained  from  Amex.*'  The 


'■See supra  notes. 

*'The  Conunission  notes  that,  in  the  context  of 
a  proposed  change  by  the  Chicago  Stock  Exchange 
("CHX")  to  add  rules  for  listing  and  trading  of  PDRs 
in  general,  and  to  trade  SPDRs  and  MidCap  SPEMts 
pursuant  to  UTP,  Amex  commented  on  CHX's 
proposed  method  regarding  the  delivery  of  the 
SPDR  and  the  MidCap  SPDR  product  descriptions, 
and  reserved  the  right  to  charge  CHX  members  for 
supplying  the  product  description  should  the  task 
become  burdensome  to  Amex.  Amex  did  not  object 
to  the  underlying  policy  of  CHX  members  obtaining 
the  product  description  from  Amex.  Saa  CHX 
Approval  Order,  supra  note  11. 
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Conunission  believes  that  it  is 
reasonable  under  the  Act  to  allow  PCX 
to  require  its  members  to  obtain  the 
product  description  for  SPDRs  and 
MidCap  SPDRs  from  Amex.**  Amex 
might  decide  to  impose  a  rseaonabla 
charge  for  this  service.  »•  The 
Commission  also  notes  that  Amex  states 
that  the  SPDR  and  MidCap  SPDR 
product  des<:riplions  are  only  available 
from  Amex.  not  the  Distributor,  and 
therefore  PCX  membvrs  cannot  obtain 
them  frxua  the  Distributor. 

Second,  members  and  member 
organisations  must  include  this  written 
product  description  with  any  sales 
material  relating  to  the  aeries  of  PDRs 
that  is  provided  to  customers  or  the 
public.  Third,  any  other  written 
materials  provided  by  a  member  or 
member  organization  to  custooiers  or 
the  public  rafarancing  PDRs  as  an 
Innsetiiient  vehicle  must  include  a 
statement,  in  a  fiffrm  specified  by  PCX. 
that  a  circular  and  peaepootiiB  are 
available  from  a  broker  upon  raqueet. 

Fourth,  a  member  or  member 
organization  carrying  an  omnibus 
account  for  a  non -member  broker-dealer 
is  required  to  inform  such  non-member 
that  execution  of  an  order  to  purchase 
a  series  of  PDRs  for  such  omnibus 
account  will  be  deemed  to  constitute 
agreement  by  the  non-member  to  make 
the  written  product  description 
available  to  its  customers  on  the  same 
terms  as  member  firms.  Accordingly,  the 
CommisaiOD  believes  that  investors  in 
PDR  securitiea.  in  general,  and  SPDRs 
and  MidCap  SPDRs.  in  particular,  will 
be  provided  with  adequate  disclosure  of 
the  unique  characteristics  of  the  PDR 
instruments  and  other  relevant 
information  pertaining  to  the 
instruments.  Finally,  PCX's  rule  9.2(a}, 
Diligence  as  to  Accounts,  will  apply  to 
the  trading  of  PDRs.  including 
transactions  in  SPDRs  and  MidCap 
SPDRs. » 

The  Commission  believes  PCX  has 
adequately  addieseed  the  potential 
market  impect  coooems  raised  by  the 


"Th*  Cominiiaioii  notM  th«t  tba  axamptloiu 
■aatad  hf  Um  Conuniwlon  undar  th«  InvMbnant 
Oonipaay  Act  (bat  permit  ib«  Mcondary  markM 
trading  of  SPDRs  and  MidCap  SPDK*  w* 
tpacincally  conditionad  upon  tha  cuatomar 
dlacloaura  raqulratnants  daicnbad  abova. 
Accordingly.  PCX  rulaa  adaqualaly  anaur*  It* 
mmmbmt  muat  daliw  tha  currant  product 
dMcrlption  to  all  Invaatora  in  SPDRa  and  MidCap 
SPDRa. 

"Tha  Commiaaion  notaa  that  Amax  would  oaad 
to  flla  a  propoaad  rula  chanpi  un6m  Smdtkm  lS(b) 
of  tha  Act  in  tha  avani  it  daddsa  to  chaffi  •  tm 
(or  supplying  tha  SPDR  or  MMCap  SPDR  product 
daacrlptiona.  Tha  ConwnlnlcB  notaa  that  raaaonabia 
laaa  would  hava  to  ba  Impoaad  on  tha  mambar  (Inna 
ralhar  than  tha  cusiomars  antltlad  to  racalva  iha 
proapacttu  or  tha  product  daacrlptlon. 

"Sao  aupra  aola.  S. 


ftroposal.  First,  PCX's  proposal  permits 
isting  and  trading  of  specific  PDRs  only 
after  review  by  the  Commission. 
Second.  PCX  has  developed  policies 
regarding  trading  halts  in  PDRs. 
Specifically,  the  exchange  would  halt 
PDR  trading  if  the  circuit  breaker 
parameters  imder  PCX  Rule  7.11  were 
reeched.'*  In  addition,  in  deciding 
whether  to  halt  trading  or  conduct  a 
delayed  opening  in  PDRs.  in  general, 
and  SPDRs  and  MidCap  SPDRs,  in 
particular,  PCX  represents  that  it  will  be 
guided  by.  but  not  necessarily  bound  to. 
relevant  stock  index  option  trading 
rulea.  SpeciBcally.  consistent  with  PCX 
Rule  7.11,  I*CX  may  consider  whether 
trading  has  been  halted  or  suspended  In 
the  primary  markat(s)  for  any 
combination  of  underlying  stocks 
accounting  for  20%  or  more  of  the 
applicable  current  index  group  value  or 
whether  other  unusual  conditions  or 
circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  are  present. 

The  Conrunission  believes  that  the 
trading  of  PDRs  in  general  on  PCX 
should  not  adversely  impact  U.S. 
securities  markets.  As  to  the  trading  of 
SPDRs  and  MidCap  SPDRs  pti^uant  to 
UTP.  the  Commission  notes  that  the 
corpus  of  the  SPDR  Trust  is  a  portfolio 
of  stocks  replicating  the  S&P  500  Index, 
a  broad-baaed  capitalization-weighted 
index  consisting  of  500  of  the  most 
actively-traded  and  liquid  stocks  in  the 
U.S.  The  corpus  of  the  MidCap  SPDR 
Trust  is  a  portfolio  of  stocks  replicating 
the  Stf  MidCap  400  Index,  also  a 
broed-besed.  capitalization-weighted 
index  consisting  of  400  actively  traded 
and  liquid  U.S.  stocks.  In  fact,  as 
described  above,  the  Commission 
believes  SPDRs  and  MidCap  SPDRs  may 
provide  substantial  benefits  to  the 
marketplace  and  investora,  including, 
among  others,  enhancing  the  stability  of 
the  markets  for  individual  stocks.*' 


» la  addkUMi.  (or  PDRs  tlad  to  an  Inda.  tba 
trlggarlng  of  futuraa  prica  Umiu  (or  tha  SaP  SOO 
Indax.  S*P  100  Indax.  or  MMI  futuraa  cootracts  will 
not.  in  itaalf.  raault  in  a  halt  in  PDR  trading  or  a 
dalayad  opaning.  Howavar.  tha  E»changa  could 
conaidar  such  an  avant.  along  «rtth  otbar  iKtora, 
suchaa  a  halt  in  trading  in  OEX  SPX.  or  MMI 
opUoaa.  in  daciding  whathar  to  halt  trading  in 
PlXta. 

"  Evan  though  PDR  tranaactions  may  sarva  aa 
subatitutaa  for  transactioiu  in  tha  cash  markat  and 
possibly  maka  tha  ordar  flow  In  individual  stocks 
sinallar  tbaa  would  otbarvriaa  ba  the  casa.  tha 
Commlaaioa  acikiwwIa^M  that  during  turtmlant 
markat  condWoat  tha  abOity  of  larga  institutions  to 
r«da«B  or  Ooalo  nRs  could  conceivably  hava  an 
impact  on  prIca  lovals  in  the  cash  markat.  In 
particular,  if  a  PDR  is  radaamad.  tha  laaulling  long 
stock  posldoa  could  ba  sold  into  tba  narkat. 
ibaraby  dspmitai  110011  prloM  ftnthw.  Tte 

,  bowa»ar.  that  tba  ladawptloB  or 


Accordingly,  the  Commission  believes 
that  SPDRs  and  MidCap  SPDRs  do  not 
contain  features  that  will  make  them 
likely  to  impact  adversely  the  U.S. 
securities  markets,  and  that  the  addition 
of  their  trading  on  PCX  pursuant  to  UTP 
could  produce  added  benefits  to 
investors  through  the  increased 
competition  between  other  market    • 
centers  trading  the  product. 

Finally,  the  Commission  notes  that 
PCX  has  submitted  surveillance 
procedures  for  the  trading  of  PDRs, 
sp>ecifically  SPDRs  and  MidCap  SPDRs. 
and  believes  that  those  procedures, 
which  incorporate  and  rely  upon  ' 
existing  PCX  surveillance  procedures 
governing  eqtiities.  are  adequate  under 
the  Act. 

The  Commission  finds  that  PCX's 
proposal  contains  adequate  rules  and 
procedures  to  govern  the  trading  of  PDR 
securities,  including  trading  SPDRs  and 
MidCap  SPDRs  pursuant  to  UTP. 
Specifically,  PDRs  are  equity  securities 
that  will  be  subject  to  the  full  panoply 
of  PCX  rules  governing  the  trading  of 
equity  securities  on  PCX,  including, 
among  others,  rules  governing  the 
priority,  parity  and  precedence  of  orders 
and  the  responsibilities  of  specialists.  In 
addition,  PCX  has  developed  specific 
listing  and  delisting  criteria  for  PDRs 
that  will  help  to  ensure  that  the  markets 
for  PDRs  will  be  deep  and  liquid.  As 
noted  above,  PCX's  proposal  provides 
for  trading  halt  procedures  governing 
PDRs.  Finally,  the  Commission  notes 
that  PCX  has  stated  that  Rule  9.2(a). 
Diligence  as  to  Accounts,  will  apply  to^ 
the  tradins  of  PDRs  in  general,  and 
SPDRs  and  MidCap  SPDRs,  in 
particular. 

IV.  CoBclnaioB 

ft  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,**  that  the 
proposed  rule  change  (SR-PCX-97-35) 
is  spproved. 

For  the  Commitsioa.  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority.** 


ition  of  PDRs  Itkaly  will  not  exacerbate  a  prica 
Bovament  bacausa  PDRs  will  ba  •ut>iact  to  tba 


equity  margin  requirements  of  90%  and  PDRs  are 
non-leveraged  instruments.  In  addition,  as  noted 
above,  during  turbulent  markat  conditions,  the 
Commission  believes  PDRs  and  SPDRs  and  MidCap 
SraRa.  in  particular,  will  serve  as  a  vehicle  to 
accoOHnodate  and  "bundle"  order  flow  that 
otherwise  would  flow  to  tha  cash  market,  thereby 
allowing  such  order  flow  to  be  handled  more 
afficiantly  and  affectively.  Accordingly,  although 
PORs  and  SPDRs  and  MidCap  SPDRs  could,  in 
cartain  circumstances,  have  an  impact  on  the  cash 
markat.  on  balance  we  believe  the  product  will  be 
beneficial  to  the  marketplace  and  can  actually  aid 
in  maintaining  orderly  markets. 

"I5U.S.C.  76s(bK2). 

•*  17  CFR  200.3fr-3UXl2). 


Margvel  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc  97-33712  Filed  12-24-«7;  8:45  am] 
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SECURITIES  AND  EXCAHAQE 


[TMeaee  Na  U  »*$%,  FUe  Na  8R-PCX- 
f7-4q 

8«H-RRgutolory  OrganiatioRR;  Noliee 
of  FWng  Rnd  bwnedtolR  EffRCttvonRSR 
of  ProiWMd  Rule  Change  by  the 
PrcHIc  Exbhonge,  Inc.  RelRtIng  to 
ASAp  MefRberaMp  RoQulranMnto 

December  19, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  thereunder ,2 
notice  is  hereby  given  that  on  November 
10, 1997,3  the  Pacific  Exchange.  Inc. 
("PCX"  (»-  'Echange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  D 
and  m  below,  which  Items  have  been 
prepared  by  the  self-reuglaory 
organization.  The  Exchange  has 
designated  this  proposal  as  jion- 
controversial  punuant  to  Rule  l9b- 
4(e)(b)  tmder  die  Act.*  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fit>m  interested  persons. 


'  15  U.aC  7aa(bXl). 

*17CFR240.19b-4. 

'On  November  3, 1997,  the  Exchange  filed  with 
the  Commission  a  proposed  rule  change  (PCX-97- 
42)  containing  the  same  substance  as  the  present 
filing.  That  filing  was  subnoitted  pursuant  to 
Section  l9(bK3HA)(iii)  of  the  Act  and  Rule  igb-t(6) 
thereunder.  The  filing  was  withdrawn  on  November 
6. 1997.  See  letter  from  Michael  D.  Pierson,  Senor 
Attorney.  Regulatory  Policy.  PCX.  to  Michael  A. 
Walinskas.  Division  of  Market  Regulation.  SEC.  date 
November  6. 1997.  Regarding  the  present  filing 
(PCX-97-45).  on  November  21, 1997.  the  Exchange 
filed  Amendment  No.  1  with  the  Commission. 
Amendments  No.  1  constitute  a  substantive  change 
in  the  proposal  in  that  it  redesignates  the  proposal 
as  a  "non-controversial"  rule  filing  under  Rule  19b- 
4(e)(6)  rather  than  Rule  19b-(e)(5).  See  letter  from 
Michael  D.  Pierson.  Senior  Attorney,  Regulatory 
Policy.  PCX,  to  Victoria  Berberi-Doumar,  Division 
of  Market  Regulation,  Commission,  dated  November 
21, 1997.  On  December  17, 1997.  the  Exchange  filed 
Amendment  No.  2  with  the  Commission. 
Amendmeat  No.  2  modified  the  text  of  tba  rule  to 
clarify  tba  propoaad  change. 

'*The  Exchange  has  represented  that  the  proposed 
rule  change  will  not  significantly  affect  the 
protection  of  investors  or  the  public  interest,  and 
will  not  impose  any  significant  burden  on 
competition.  See,  letter  from  Michael  D,  Pierson. 
Senior  Attorney,  Regulatory  Policy,  PCX,  to  Vitoria 
Berberi-Doumar,  Division  of  Market  Regulation, 
SEC  date  December  17. 1997. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Subetance  of 
the  ^n^Mised  Rule  Change 

PCX  is  proposing  to  anlend  its  rules 
on  Automated  System  Access  Privilege 
("ASAP")  Memberships.'  The  text  of 
teh  proposed  rule  change  is  available  at 
the  OfBce  of  Secretary.  Amex,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statntory  Basis  fmr,  &e  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statemmts  concerning  the  purpose  of 
the  and  basis  for  the  proposed  rule 
change  and  discussed  any  comments  it 
received  on  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
exaimed  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  A.  B  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Ch-ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  modify 
Rule  1.14  in  two  respects.  First,  Rule 
1.14(a)(3)  currently  provides  that 
telephone  access  is  prohibited  to  ASAP 
Members,  except  by  special  exemption 
granted  by  the  Board  of  Governors.  The 
Exchange  is  proposing  to  eliminate  this 
provision,  so  that  ASAP  Members  may 
place  orders  over  the  telephone  with 
Floor  Brokers  without  first  obtaining  an 
exemption  from  the  Board  of  Governors. 

Second,  the  Exchange  is  proposing  to 
add  a  provision  to  Rule  1.14  stating  that 
at  least  80%  of  an  ASAP  Member's  total 
PCX  trade  (per  calendar  quarter)  and  at 
least  80%  of  an  ASAP  Member's  total 
PCX  volume  (per  calendar  quater)  must 
be  executed  electronically  through 
POETS  on  P/COAST.  The  80% 
requirements  will  apply  to  option 
contracts  and  equity  securities 
individually.  The  proposed  nde  futher 
states  that  the  Board  of  Governore  may 


»  ASAP  Memberships  are  governed  by  PCX  Rule 
1.14.  Rule  1.14  sets  for  the  terms  and  conditons  of 
the  Exchange's  program  for  Electronic.  Access 
Membership.  The  rule  provides  that  ASAP 
Members  must  be  registered  broker-dealers  subject 
to  the  Exchange's  disciplinary  jurisdiction,  and 
must  pay  an  annual  fee.  Tlie  Rule  further  provides 
that  such  Members  are  entitled  to  access  to  Pacific 
Computerized  Order  Access  sySTem  ("P/COAST"). 
Pacific  Options  Exchange  Trading  System 
("POETS"),  and  other  systems  approved  by  tba 
Board  of  Governor*. 


grant  exemptions  to  the  80% 
requirements  on  a  case-by-case  basis. 

Cunentiy.  tmder  PCX  Rules.  1.14(a)(3) 
and  (1)(5).  as  ASAP  Member  may 
receive  access  to  P/COAST  and  POETS 
(and  other  systems  approved  by  the 
Board  of  Governors),  but  may  not  have 
telephone  access  to  the  Trading  Floors 
without  and  exemption  fix>m  the  Board 
of  Governors.  Thus,  currently,  the  only 
orders  that  an  ASAP  Member  may  send 
direcUy  to  the  Trading  Floors  are  orders 
entered  electronically  (imless  and 
exemption  has  been  granted).  The  rule 
change  will  codify  a  limited  exemption 
to  the  mirrent  requirement  that,  in 
general  ASAP  Members  may  only  ento- 
orders  electronically.  Specifically,  it 
will  allow  up  to  20%  of  an  ASAP 
Member's  PCX  orders  to  be  executed  by 
telephcme.  The  Exchange  believes  that 
codifying  this  limited  exemption  will 
make  the  ASAP  Membership  program 
more  attractive  to  investora  and  thus 
will  promote  a  greaer  use  of  electronic 
entry  ordere  on  the  Exchange.  It  will 
also  assure  that  Members  holding 
"electronic"  memberships  are  entering 
the  vast  majority  of  their  PCX  trades 
electronically. 

The  Exchange  believes  the  proposal 
will  make  the  Exchange's  program  for 
electronic  membership  more  viable,  and 
as  such,  will  allow  the  Exchange  to  be 
more  competive  in  attracting  order  flow 
to  the  Exchange. 

2.  Statutory  Basis 

The  proposal  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
Section  6(b)(4).  in  particular,  in  that  its 
designed  to  facilitate  in  securities  and 
promote  just  and  equitable  principles  of 
trade. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  prop>osed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiireness  of  the 
Proposed  Rule  Change  and  Timing  Cor 
Commission  Action 

The  Exchange  has  asserted  that  the 
proposed  rule  change  (i)  will  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest,  (ii)  will 
not  impose  any  significant  burden  on 
competition,  and  (iii)  will  not  become 
operative  for  30  days  after  the  date  of 
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this  filing.  Th«  propocad  rule  change 
was  originally  submitted  to  the 
Commiaaion  on  November  11. 1997. 
However,  the  submission  of  substantive 
Amendments  No.  1  and  No.  2  on 
November  21.  and  December  17.  1997. 
reapaotWaly.  <May  the  statutorily 
required  implementation  date  to  January 
16.  1998.*  For  the  foregoing  reasons  the 
rule  filing  %vill  become  operative  as  a 
"non-controversial"  rule  change 
pursuant  to  Rule  19b-^(e)(6)  under  the 
Act.' 

At  anv  time  within  60  days  of  the 
filing  of  such  propoeed  rule  change,  the 
Commission  may  summarily  abrogate 
^uch  rule  change  if  it  appears  to  this 
CooHBlMlon  that  such  actioo  is 

'  appropriate  In  the  public 


intaiwt,  far  the  piotection  of  investors, 
or  otherwise  in  mrthannot  of  the 
purpoeas  of  the  Act. 

IV.  SoUcitaboa  of  Coaunanls 

hitateeled  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
ParsoQS  making  written  submiaaions 
should  file  six  copioa  thereof  %vith  the 
Secretary.  Sacuritlaa  and  Enhai^ 
Commisaion.  430  Filth  Street.  N.W.. 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  propoeed  rule 
rhenp  uwt  are  filed  with  the 
Commiaaion;  and  all  written 
communications  relating  to  the 
propoeed  rub  rhanga  between  the 
Commiaaion  «m1  any  paraon.  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  lor 
inspection  and  copying  at  the  principal 
office  of  the  PCX.  All  submissions 
should  refer  to  File  No.  SR-PCX-97-45 
and  should  be  submitted  by  January  20, 
1998. 

For  the  Comminion.  by  the  Division  of 
Market  Regulation,  pursiiant  to  delegated 
authority." 


*Th«  CommiMion  not**  that  any  lubcUntiv* 
amandment  lo  a  propoiad  rula  chann  fllad  undar 
Saction  (e)(S)  of  Rula  19b-4  cauaas  iha  30  day 
dakirad  implementation  period  to  be  raatarttid  from 
th*  data  of  the  niing  of  the  amandmant.  In  addition, 
tha  Commission  has  waived  the  requirement  that 
the  Exchange  notify  the  Commission  of  its  intent  to 
file  this  proposed  rule  change  five  twnlimi  days 
prior  to  the  filing.  See  Securitiea  *"'*'"^  Act 
Kalease  No.  39123  (December  20. 19M),  99  FR 
aaae2  (December  28. 1994). 

'17  CFR  240.19b-4(aXS). 

•  17  CFR  20O.3O-3UkK>2i 


Manarat  H.  McFarlaii^ 

X]^pa()rSscralafy. 

(FR  Doc  97-33714  Filed  12-24-97;  6:45  ami 
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FNe  Na  ta-PHLX 


Salf-Ragulatory  Organlzatfona:  NoUca 
of  Filing  of  r*Topoaad  Rule  CHano*  •"« 
Antandmant  No.  1  Tharalo  by  tha 
Pttiladalphta  Stock  Exchanga.  Inc., 
Rateting  to  Exchange  Afjprovai  of 


'  la.  1907. 
Purauant  to  Section  19(b)(1)  of  tha 
SacuriUaa  Exchange  Act  of  1934 
('Act").  15  U.S.C  78s(bKl).  notice  U 
hereby  given  that  on  November  13. 
1997,  the  Philadelphia  Slock  Exchi 
Inc.  ( "PHLX  •  or  '  Exchange'!  Mad ' 
the  Seciulties  and  K«»-hangt 
Commission  ("SEC"  or  "Commission") 
the  propoeed  rule  ^— «g"  as  described 
in  Items  I.  II.  and  HI  below,  which  Items 
have  been  prepered  by  the  self- 
regulatory  organization  ("SRO").  On 
December  15. 1997.  the  Exchange  filed 
Amendment  No.  1  to  the  rule  propoaal. 
Tha  Commiaaion  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parsons. 

1.  Self-Regulatory  Orgaaizatioa's 
Statement  of  tlie  Terms  of  Substance  of 
the  Piopueed  Rule  <T»*s»gy 

Pursuant  to  Rule  19b-4  of  the  Act.  tha 
PHLX  propoees  to  amend  Phlx  Rule  605 
to  require  member  or  foreign  currency 
option  participant  organizations  for 
which  the  Phlx  is  the  designated 
examining  authority  ("DEA"):  (1)  To 
receive  Exchange  consent  prior  to  using 
the  Internet  to  provide  market 
quotations  or  to  advertise  to  the  general 
publio;  (2)  to  receive  prior  Exchange 
consent  before  making  use  of  radio  or 
television  broadcasts  for  any  businasa 
purpose  or  broadcasting  Exchange 
quotations  on  radio  or  television 
programs  or  via  public  telephone 
reports:  and  (3)  to  submit  the  text  of  all 
commercials  or  program  materials  about 
securities  or  investing  sponsored  by  the 
firm  on  radio,  television,  public 
telephone  or  on  the  Internet,  promptly 
following  the  program  in  which  it  was 
used.  Further,  the  commentary  to  the 
rule  which  states  that  the  provisions  of 
the  rule  do  not  apply  to  advertisements, 
market  letters  and  sales  literature 
relating  to  options  as  defined  in  Riile 
1049  would  be  deleted  so  that  the  rule 
would  apply  to  all  products  traded  on 
the  Exchange,  including  options.  The 


Exchange  filed  Amendment  No.  1  to 
make  clear  that  print  advertisements  are 
also  subject  to  prior  Exchange  review 
and  approval  under  the  new  prop>osed 
language  of  PHLX  Rule  605.  The 
Amencunent  changed  the  proposed  new 
language  of  the  rule  to  reflect  this 
change.  The  text  of  the  prop>osad  rule 
change,  as  amended,  is  below.  Brackets 
reoresent  deletions:  italics  represent 
additions. 

RuletOS 

Advartiaemants,  Marlut  Letters, 
Research  Reports  and  Sales  Literature 

(a)  No  member,  foreign  currency 
option  participant,  member  oiganizatioa 
or  foreign  currency  option  participant 
oraanization  shall  issue  any 
advartiaament.  market  letter,  research 
report,  telemarketing  script  or  sales 
literature  unless  suui  member,  foreign 
currency  option  participant  or  a  general 
partner  or  bolder  of  voting  stock  in  such 
oiganization  shall  have  endorsed  his 
approval  prior  to  publication  or 
distribution  thereof  on  an  exact  copy 
thereof  bearing  the  name  of  the  person 
who  wrote  such  material.  Such  copy  so 
andoraed  shall  be  made  part  of  the 
permanent  records  of  such  member  or 
tbreign  currency  option  participant 
organization  and  shall  be  retained  for 
three  jrears.  two  years  in  an  eesily 
aocaaaihiB  location. 

(b)  Member  or  foreign  currency  option 
participant  organizations  for  which  the 
Exchange  is  the  designated  examining 
authority  ("DEA  ")  desiring  to  broadcast 
Exchange  quotations  on  mdio  or 
television  programs,  or  in  public 
telephone  m(uket  reports,  or  make  use 
of  mdio  or  television  broadcast  or  print 
advertising  for  any  business  purpose,  or 
to  make  use  of  the  Internet  for  the 
purpoee  of  providing  market  quotations 
or  advertising  to  the  general  public  must 
first  obtain  the  consent  of  the  Exchange 
by  submittina  an  outline  of  the  program 
material  to  the  Exchange. 

(c)  The  text  of  all  commercials, 
advertisements  and  program  material 
(except  lists  of  market  quotations)  about 
securities  or  investing  sponsored  by 
Exchange  designated  member  or  foreign 
currency  option  participant 
oiganixations  on  radio,  television,  or 
public  telephone  reports,  or  on  the 
Internet,  or  program  material  supplied 
to  these  media  must  be  sent  to  the 
Exchange  promptly  following  the 
program  in  which  it  is  used. 

[Commentary:  The  provisions  of  this 
rule  do  not  apply  to  advertisements, 
maricet  letters  and  sales  literature 
relating  to  options  as  defined  in  Rule 
1049.1 

Supplementary  Material:  No  change. 
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n.  Self-Regulatory  Organization'a 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
SRO  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  SRO  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  me  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
PHLX  Rule  605,  Advertisements.  Market 
Letters.  Research  Reports  and  Sales 
Literature,  in  order  to  assure  that  the 
Exchange  has  the  opportunity  to  review 
and  approve  advertisements,  including 
mariiet  quotation  reports,  which  are 
disseminated  over  the  Internet,  radio, 
television  and  via  public  telephone 
prior  to  their  dissemination.  Exchange 
Rule  605  currently  requires  prior 
approval  only  by  the  member/ 
participant  or  its  general  partner  or 
voting  stock  holder.  The  Exchange  has 
recently  become  aware  of  certain 
Internet  advertisements  by  at  least  one 
of  its  members  which  it  believes  may 
not  comply  with  the  communication 
guidelines  contained  in  the 
Supplementary  Material  to  PHLX  Rule 
605.  The  Exchange  therefore,  believes 
that  prior  Exchange  approval  is 
warranted.  The  rule  will  be  amended  to 
apply  to  members  and  foreign  currency 
options  participants  for  which  the 
Exchange  is  the  DEA  so  that  firms  for 
which  another  SRO  is  the  DEA  will  not 
have  to  be  burdened  by  duplication  of 
approvals. 

The  revised  language  will  apply  to 
advertisements,  broadcasts  of  Exchange 
market  quotations  or  broadcasts  for  any 
other  business  purpose,  which  could 
even  include  advertisements  for  brokers 
or  traders.  It  will  also  specify  that  it 
applies  to  advertisements  and 
broadcasts  that  are  disseminated  over 
radio,  television,  public  telephone  and 
the  Internet. 

Another  new  requirement  under  the 
proposed  rule  will  be  that  these  firms 
must  also  supply  to  the  Exchange  the 
text  of  all  commercials  and  program 
material  (except  lists  of  market 
quotations)  about  securities  or  investing 
promptly  following  the  program  in 
which  it  is  used.  This  will  assure  that 


the  approved  text  is  actually  the  one 
that  was  publicly  disseminated.  Finally, 
the  Ck)mmentary  to  Rule  605  which 
made  the  rule  specifically  not 
applicable  to  options  will  be  deleted, 
liie  Exchange  believes  that  the 
requirements  imposed  under  this  rule 
are  equally  important  for  option 
advertising  as  for  advertising  of  any 
other  type  of  securities. 

2.  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(b)(5),  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
prevent  fiaudulent  and  manipulative 
acts  and  practices  and  to  protect, 
investors  and  the  public  interest  by 
assuring  that  the  Exchange  reviews  its 
designated  firms'  advertisements 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effiactiveneas  of  the 
Propoeed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  p>eriod  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  PHLX  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commissions.  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PHLX.  All 
submissions  should  refier  to  File  No. 
SR-PHLX-97-49  and  should  be 
sulunitted  by  January  20, 1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  20O.3O-3(a)(12). 
Margaret  H.McFerland. 
Deputy  Secretary. 

(FR  Doc  97-33715  FUed  12-24-97;  8:45  am] 
■LUNQ  OOOC  a»19-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Technical  Correctiona  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States 

AQB4CY:  Office  of  the  United  States 
Trade  Representative. . 
ACTION:  Technical  corrections  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

SUMMARY:  The  United  States  Trade 
Representative  (USTR)  is  making 
technical  corrections  to  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  as  set  forth  in  the  annex  to  this 
notice,  pursuant  to  authority  granted  by 
Congress  to  the  President  in  section  604 
of  the  Trade  Act  of  1974  and  delegated 
by  the  President  to  the  USTR  in 
Presidential  Proclamation  No.  6969  of 
January  27. 1997  (62  FR  4415).  These 
modifications  will  correct  errors  in  prior 
proclamations,  so  that  the  intended 
tarin^  treatment  is  accorded. 

ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW,  Washington,  DC  20508. 
FOR  FURTHER  iNFORMATKM  CONTACT: 
Barbara  C^hattin,  Director  for  Tariff 
Affairs  (202)  395-5097,  or  Catherine 
Field.  Senior  Counsel  for  Multilateral 
Mfaiis,  (202)  395-3432. 

Explanation  rf  Proposed  Changes 

This  notice  makes  several  technical 
corrections  to  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS)  to 
remedy  omissions,  misspellings,  or 
other  problems  included  in  previously 
issued  proclamations,  or  to  make 
conforming  changes  in  HTS  provisions 
previously  proclaimed  to  reflect 
previous  modifications  to  the  HTS.  The 
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modification  made  in  each  paragraph  is 
explained  in  turn. 

The  action  designated  as  1.  conforms 
certain  provisions  for  goods  returned 
from  Canada  or  Mexico  after  alterations 
or  repairs  with  U.S.  obligations  under 
the  NAFTA.  This  modification  is 
effective  as  of  the  date  of  entry  into 
force  of  the  NAFTA,  i.e..  January  1. 
1994. 

The  action  designated  as  2. (a) 
modines  an  HTS  category  to  allow  duty- 
free entry  of  a  product  enumerated  in 
the  Intermediate  Chemicals  for  Dyes 
appendix  to  the  HTS,  as  provided  for  in 
Schedule  XX  as  annexed  to  the 
Marrakesh  Protocol  to  the  Agreement 
Establishing  the  World  Trade 
Organization  (WTO  Agreement).  The 
special  duty  rate  symbol  "L"  must 
appear  in  the  HTS  tariff  category 
containing  an  intermediate  chemical 
enumerated  in  this  HTS  appendix  for 
Customs  to  allow  duty-free  entry  upon 
claims  therefor  by  importers.  This 
action  is  eRiective  as  of  the  date  of  entry 
into  force  of  the  WTO  Agreement,  i.e., 
January  1. 1995. 

Actions  2.  (b)  and  (c)  realign  language 
in  particular  HTS  legal  notes  to  ensure 
that  the  tariff  treatment  intended  under 
the  NAFTA  is  achieved.  The 
modiHcation  corrects  an  error 
incorporated  in  a  previous  proclamation 
and  is  eRiective  as  of  the  date  of  that 
erroneous  modification.  The  correction 
ensures  that  particular  provisions 
dealing  with  textile  and  apparel 
differentiate  between  originating  goods 
(including  "products  of'  Canada  or 
Mexico)  and  non-originating  goods 
(including  "imports  from"  these 
countries — potentially  applicable  to 
transshipped  third-country  goods  as 
well  as  other  goods  not  substantially 
transformed  into  NAFTA  originating 
goods)  under  the  terms  of  HTS  general 
note  12. 

The  actions  designated  as  2.(d)  and 
2.(e)  correct  typographical  or  spelling 
errors  and  are  effective  as  of  the  date  the 
particular  HTS  categories  Were 
established  or  modified. 

The  action  is  section  3. (a)  make  a 
conforming  change  (reflecting  a 
renumbering  of  an  HTS  category)  in  one 
NAFTA  tariff  shift  rule  in  general  note 
12(t),  and  reinsert  another  tariff  shift 
rule  that  previously  was  erroneously 
deleted,  effective  as  of  the  date  of  the 
prior  action  or  deletion,  respectively. 

Actions  designated  as  3.(b)  and  3.(c) 
make  conforming  changes  that  reflect  in 
one  set  of  HTS  provisions  the  previous, 
but  unrecognized,  modifications  to 
other  provisions.  The  changes  are 
effective  as  of  the  date  of  the  previous 
modifications  to  these  corresponding 
HTS  provisions. 


The  action  designated  as  3.(d)  corrects 
the  omission  of  a  conforming  change 
bom  Proclamation  6857  of  Oecember 
11. 1995.  The  cited  note  to  subchapter 
n  of  chapter  98  should  have  been 
modified  to  reflect  a  World  Customs 
Organization  (WCO)  change  in  the 
status  of  the  note.  The  WCO  elevated 
additional  U.S.  note  1  to  section  XV 
from  its  prior  status  as  a  U.S.  note  to  the 
status  of  international-level  note  3  to 
section  XV.  As  a  result  of  this  WCO 
action  the  note  is  novy  included  in  the 
annex  to  the  Harmonized  System 
Convention. 

The  action  designated  as  4.  corrects 
an  omission  from  Proclamation  6982  of 
April  1. 1997,  which  modified  the  scope 
of  duty-free  treatment  accorded  under 
the  pharmaceuticals  appendix  to  the 
HTS. 

Section  5.  corrects  3  typographical 
errors  in  the  Federal  Register  notice  that 
was  published  and  was  effiactive  on 
April  28,  1997.  which  made  certain 
changes  in  NAFTA  rules  of  origin  set 
forth  in  general  note  12  to  the  HTS. 

The  actions  in  section  6.  correct  an 
omission  and  errors  in  Proclamation 
7007  of  May  30.  1997,  which  modified 
duty-free  treatment  under  the  GSP  for 
least-developed  beneficiary  developing 
countries.  The  first  action  provides  such 
treatment  to  a  subheading  created  in  the 
proclamation,  and  the  second  action 
deletes  from  the  list  of  HTS  subheadings 
that  were  designated  for  the  new  GSP 
treatment  certain  tariff  categories  that 
were  already  eUgible  for  GSP  benefits. 

The  action  designated  as  7.  corrects 
the  advertent  deletion  of  a  preexisting 
duty  suspension  provision  from  the 
HTS  and  recognize  the  goods  covered 
under  the  former  duty  suspension  now 
fall  in  another  provision  of  chapter  84. 
As  a  result  of  this  prior  change  in 
classification,  the  duty  suspension 
provision  of  chapter  99  must  be 
amended  to  reflect  the  permanent  tariff 
subheading  now  applicable  to  these 
goods.  The  continuation  of  the  duty 
suspension  (which  had  been  scheduled 
to  continue  through  the  close  of  2000) 
allows  the  subject  products  to  continue 
to  enter  the  customs  territdly  free  of 
duty. 

The  actions  designated  as  8.  correct 
errors  in  dates  in  provisions  of  the  cited 
proclamation  so  that  future  proclaimed 
actions  could  be  administered  as 
intended. 

Actions  designated  as  9.  (a)  and  (b) 
correct  two  errors  in  staging  tables  in 
the  HTS.  The  staging  table  for  general 
rates  of  duty  contained  erroneous  1997 
and  1998  duty  rates  for  subheading 
2620.90.20,  in  that  the  two  rates  shown 
in  the  staging  table  should  have  been 
reversed.  Thus,  as  presently  proclaimed. 


the  1997  duty  rate  is  too  low  and  the 

1998  duty  rate  would  increase  before 
returning  to  the  scheduled  1999  stage:  it 
was  intended  that  the  1998  and  1999 
rates  be  the  same.  This  notice  also 
corrects  the  inadvertent  omission  of  the 
final  staged  Canada  rate  under  the 
NAFTA  for  subheading  8529.90.88.  As 
presently  proclaimed,  the  1997  duty  rate 
of  "0.5%  (CA)"  would  not  be  eliminated 
as  scheduled  on  January  1,  1998. 

Actions  designated  as  9.  (c)  through 
(h)  correct  previously  proclaimed 
provisions  of  the  general  notes  to  the 
HTS  to  update  statutory  references  and 
thereby  reflect  the  amendments  to  title 
V  of  the  Trade  Act  of  1974  concerning 
the  Generalized  System  of  Preferences 
(GSP).  Some  of  these  provisions  deal 
with  the  freely  associated  states  (see 
general  note  10),  because  the  statute 
implementing  the  compacts  of  free 
association  imposed  certain  criteria  of 
the  GSP  program  as  limitations  on 
imports. 

The  action  designated  as  10.  corrects 
omissions  from  Proclamation  6914  of 
August  28. 1966.  which  modified  the 
allocation  of  tariff- rate  quotas  for  certain 
cheeses  from  the  EC  15.  For  the 
enumerated  cheese  quota  notes. 
Proclamation  6914  modified  the  notes 
by  changing  the  references  to  "EC  12" 
to  read  "EC  15"  but  did  not  provide  for 
the  increased  quota  access  for  the  years 

1999  and  2000  as  set  forth  in 
Proclamation  6763  of  December  23, 
1994. 

Ambaasador  Charleiie  BanhefiUcy, 
United  States  Trade  Representative. 

Annex 

Corrections:  The  HTS  is  modified  as 
set  forth  below  with  respect  to  goods 
entered,  or  withdra%vn  from  warehouse 
for  consumption,  on  or  after  the 
effective  dates  specified  for  the 
enumerated  actions: 

1.  Effective  on  January  1. 1994.  U.S.  note 
3  to  subchapter  II  of  chapter  98  of  the  HTS 
is  modified  by  redesignating  subdivision  (d) 
as  subdivision  (e),  and  by  inserting  the 
following  new  subdivision  in  alphabetical 
sequence: 

"(d)  For  the  purposes  of  subheadings 
9802.00.40  and  9802.00.50.  the  rates  of  duty 
in  the  "Special"  subcolunui  of  column  1 
followed  by  the  symbol  "CA"  or  "MX"  in 
parentheses  shall  apply  to  any  goods  which 
are  returned  to  the  United  States  after  having 
been  repaired  or  altered  in  Canada  or  in 
Mexico,  respectively,  whether  or  not  such 
goods  are  goods  of  Canada  or  goods  of 
Mexico  under  the  terms  of  general  note  12  to 
the  tariff  schedule. "  ? 

2.  Elective  on  January  1.1995.  the  HTS  is    . 
modified  as  follows: 

(a)  For  subheading  2922.49.37.  the  Rates  of 
Duty  1 — Special  subcolumn  is  modified  by 
inserting,  in  alphabetical  sequence,  the 
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symbol  "L"  in  the  parentheses  following  the 
"Free"  rate  of  duty  in  such  subcolumn. 

(b)  In  the  additional  U.S.  notes  to  HTS 
section  XI  listed  below,  the  expression 
"articles  the  product  of  Canada"  is  deleted  at 
each  instance  and  the  expression  "Imports 
from  Canada"  is  inserted  in  lieu  thereof. 

additional  U.S.  note  3(a);  additional  U.S.  note 

4(c) 

additional  U.S.  note  3(f);  additional  U.S.  note 

5(a) 

additional  U.S.  note  4(a);  additional  U.S.  note 

5(c) 

(c)  In  the  additional  U.S.  notes  to  HTS 
section  XI  listed  below,  the  expression 
"articles  the  product  of  Mexico"  is  deleted  at 
each  instance  and  the  expression  "imports 
from  Mexico"  is  inserted  in  lieu  thereof, 
additional  U.S.  note  3(b);  additional  U.S. 
note  4(b) 

additional  U.S.  note  3(c);  additional  U.S.  note 

4(d) 

additional  U.S.  note  3(d):  additional  U.S. 

note  5(b) 

additional  U.S.  note  3(e);  additional  U.S.  note 

5(d) 

additional  U.S.  note  3(g) 

(d)  The  article  description  for  HTS  heading 
9817.29.01  is  modified  by  deleting 
"3701.90.32"  and  by  inserting  in  lieu  thereof 
"3707.90.32". 

(e)  The  Intermediate  Chemicals  for  Dyes 
Appendix  to  the  HTS  is  modified  by  deleting 
the  chemical  name  "Banzamine.  2. 6- 
dichloro-4-nitro"  and  by  inserting 
"Benzamine,  2,  6-dichlcMt>-4-nitro"  in  lieu 
thereof,  and  by  deleting  the  chemical  name 
"Benzeneamine,  2-(triflouromethyl)-"  and 
by  inserting  "Benzeneamine,  2- 
(triflouromethyl)-"  in  lieu  thereof. 

3.  Effective  on  January  1. 1996.  the  HTS  is 
modified  as  follows: 

(a)  The  tariff  classification  rules  ("TCRs") 
in  subdivision  (t)  of  general  note  12  to  the 
HTS  are  modified  by  deleting  from  chapter 
rule  1  to  chapter  61  and  from  chapter  rule  1 
to  chapter  62  the  subheading  number 
"5407.60"  and  by  inserting  in  lieu  thereof 
"5407.61". 

(b)  The  article  description  for  HTS 
subheading  6303.92.10  is  modified  by 
deleting  "5407.60.11,  5407.60.21  or 
5407.60.91"  and  by  inserting  in  lieu  thereof 
"5407.61.11.  5407.61.21  or  5407.61.91". 

(c)  The  article  description  for  HTS 
subheading  9017.2a50  is  modified  by 
deleting  "8456.90.20"  and  by  inserting  in 
lieu  thereof  "8456.99.10". 

(d)  U.S.  note  3(d)  to  subchapter  II  of 
chapter  98  is  modified  by  deleting 
"additional  U.S.  note  1"  and  inserting  "note 
3"  in  lieu  thereof. 

4.  Effective  April  1. 1997,  for  subheading 
2933.59.95,  the  Rates  of  Duty  1— special 
subcolumn  is  modified  by  inserting,  in 
alphabetical  sequence,  the  symbol  "K"  in  the 
parentheses  following  the  "Free"  rate  of  duty 
in  such  subcolumn. 

5.  Effective  April  28, 1997,  general  note  12 
to  the  HTS  is  modified  as  follows: 

(a)  by  niunbering  the  tariff  classification 
rule  to  chapter  82  that  reads  "A  change  to 
subheadings  8202.39  through  8202.99  from 
any  other  chapter."  as  TCR  4  to  that  chapter; 


(b)  by  modifying  TCR  231  for  chapter  84 
by  deleting  "tariff  items,"  and  by  inserting  in 
lieu  thereof  "tariff  item,  ";  and 

(c)  by  deleting  from  TCR  90  for  chapter  85 
"8428.12.62"  and  by  inserting  in  lieu  thereof 
"8528.12.62". 

6.  Effective  May  31, 1997: 

(a)  For  HTS  subheading  0802.90.98.  the 
Rates  of  Duty  1 — Special  subcolumn  is 
modified  by  inserting,  immediately  before 
the  symbol  "CA"  in  parentheses,  the  symbol 
"A+,";  and 

(b)  Section  (c)  to  Annex  11  to  Presidential 
Proclamation  7007  is  modified  by  deleting 
HTS  subheadings  0802.90.90,  2901.29.50. 
8607.19.03, 9603.10.50  and  9603.10.60.^ 

7.  Effective  July  1, 1997,  section  B  of 
Annex  I  to  Presidential  Proclamation  7011  of 
June  30, 1997,  is  modified  by  deleting  the 
text  of  paragraph  (68)  and  by  inserting  in  lieu 
thereof  the  following:  'Heading  9902.84.77  is 
modified  by  deleting  "8477.10.80"  and  by 
inserting  in  lieu  thereof  "8477.10.70".' 

8.  Effective  on  the  date  of  publication  of 
this  notice  in  the  Federal  Bagiatw,  section 
A(5)  of  Annex  II  to  Presidential  Proclamation 
6969  is  modified  as  follows: 

(a)  by  deleting,  from  subparagraph  (a)  of 
such  section,  the  expression  "A{Kil  1, 1998, 
through  March  31. 1999.  inclusive"  and  by 
inserting  "April  1  in  any  year  through  Mardi 
31.  inclusive"  in  lieu  thereof;  and 

(b)  by  deleting,  from  subparagraph  (b)  of 
such  section,  the  expression  "AjHil  1, 1999, 
through  March  31,  2000,  inclusive"  and  l>y 
inserting  "April  1,  2000,  through  March  31. 
2001,  inclusive"  in  lieu  thereol 

9.  Effective  January  1, 1998: 

(a)  Section  D  of  the  Annex  to  Proclamation 
6763  is  modified  by  striking  from  the  coliunn 
headed  "1998"  for  subheading  2620.90.20 
the  duty  rate  of  "18.5c/kg  on  timgsten 
content  +  4%"  and  by  inserting  the  duty  rate 
"17.6e/kg  on  tungsten  content  +  4%"  in  lieu 
thereof;  and 

(b)  Subheading  8529.90.88  is  modified  by 
striking  from  the  "Special"  rates  of  duty 
subcolumn  the  rate  "0.5%  (CA)"  and  by 
inserting  in  alphabetical  sequence  in  the 
parenthetical  expression  following  the  duty 
rate  of  "Free"  in  such  subcolumn  the  symbol 
"CA.". 

(c)  General  note  3(iv)(C)  is  modified  by 
deleting  "sections  503(b)  and  S04(c)  and  by 
inserting  "sections  503(a)(2).  503(a)(3)  and 
503(c)"  in  lieu  thereof. 

(d)  General  note  4(a)  is  modified  by 
deleting  "section  502(a)(3)  of  the  Trade  Act 
of  1974  (19  U.S.C  2462(a)(3)"  and  by 
inserting  "section  507(2)  of  the  Trade  Act  of 
1974  (19  U.S.C  2467(2)"  in  lieu  thereof. 

(e)  General  note  4(b)(i)  is  modified  by 
deleting  "section  504(c)(6)"  and  by  inserting 
"section  502(a)(2)"  in  lieu  thereof,  by 
deleting  "section  504(c)"  and  by  inserting 
"section  503(c)(2)(A)"  in  lieu  thereof,  and  by 
deleting  "19  U.S.C.  2464(c)"  and  by  inserting 
"19  U.S.C.  2463(c)(2)(A)"  in  lieu  thereof. 

(f)  The  last  paragraph  of  general  note  4(c) 
is  modified  by  deleting  "section  503(a)(3)" 
and  by  inserting  "section  507(2)"  in  lieu 
thereof. 

(g)  General  note  10(e)(i)(A)  is  modified  by 
deleting  "section  504(c)(1)(A)  of  the  Trade 
Act  of  1974  (19  U.S.C.  2464(c)(1)(A)"  and  by 
inserting  "sections  503(c)(2)(A)(i)(I)  and 


503(cK2XA)(U)  of  the  Trade  Act  of  1974  (19 
use.  2463(c)(2KAKiXI) and  503(cM2KAKii)" 
in  lieu  thereof. 

(h)  General  note  10(f)  is  modified  by 
deleting  "section  504(c)(3)  of  the  Trade  Act 
of  1974  (19  U.S.C  2464(c)(3)"  and  by 
inserting  "section  503(c)(2)(F)  of  the  Trade 
Act  of  1974  (19  U.S.C  2463(c)(2)(F)"  in  lieu 
thereol 

10.  Effective  on  Jantiary  1  in  each  of  the 
following  years,  the  enumerated  additional 
U.S.  notes  to  chapter  4  of  the  HTS  are  each 
modified  by  deleting  the  existing  quantitative 
limitation  set  forth  therein  for  the  EC  15  and 
by  inserting  in  lieu  thereof  the  new 
quantitative  limitation  set  forth  in  this  table: 


1999 

2000 

(a)  AddRionel 

U.S.  note  17 

to  chapter  4  ... 

2.729.000 

2,779.000 

(b)  AddMonal 

U.S.  note  18 

to  chapter  4  ... 

1.096333 

1,263.000 

(OAddttional 

U.S.  note  19 

to  chapter  4  ... 

337333 

354,000 

(d)Addttionai 

U.S.  note  21 

to  ctiaptar  4  ... 

3.965.333 

4.062.000 

Additional  Information  regarding  these 
technical  modifications  can  be  obtained  by 
contacting  the  above-named  officials  of  the 
USTR  at  &e  number  noted  above. 
[FR  Doc  97-33752  FUed  12-24-97;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  PoNcy  Staff  Commmee;  Public 
ConNnanta  for  Multilataral  Nagottationa 
in  the  World  Trade  Or^nlzatton  on 
Expanaion  of  ttta  Uat  of 
Pftarmaceuticai  Producta  Reeaiving 
ZeroDutiaa 

AOENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  and  request  for 
comments. 

summary:  The  Trade  Policy  Staff 
Committee  (TPSC)  is  requesting  written 
public  comments  with  respect  to 
expansion  of  the  list  of  pharmaceuticals 
subject  to  reciprocal  duty  elimination  by 
certain  members  of  the  World  Trade 
Organization  (WTO).  The  specific 
information  being  sought  is  described  in 
the  backgroimd  section  below. 
DATES:  Public  comments  are  due  by 
noon,  January  30, 1998. 
ADDRESSES:  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street.  N.W.. 
Washington.  D.C.  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Chattin.  Director  for  Tariff 
Negotiations.  USTR.  (202-395-5097). 
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SUPPLEMENTARY  INFORMATION:  The 
Chairman  of  the  TPSC  invites  written 
comments  from  the  pubHc  on  the 
expansion  of  the  list  of  pharmaceutical 
products  receiving  duty-free  treatment 
from  certain  members  of  the  World 
Trade  Organization,  specifically 
additions  to  the  lists  of  pharmaceutical 
active  ingredients,  prefixes  and  suffixes 
that  could  be  associated  with  an  active 
ingredient  in  order  to  designate  its  salt, 
ester  or  hydrate  form,  or  chemical 
intermediates  intended  for  the 
manufacture  of  pharmaceutical  active 
ingredients.  Negotiations  will  take  place 
during  1998  in  the  WTO  with  a  view  to 
adding  new  pharmaceuticals  to  the  zero 
duty  list.  Any  amendments  to  the  list  of 
pharmaceuticals  will  be  subject  to 
approval  by  all  pcuticipants  in  the 
negotiations. 

Background 

During  the  Uruguay  Round  of 
multilateral  trade  negotiations,  the 
United  States  and  16  trading  partners 
agreed  to  reciprocal  elimination  of 
duties  on  approximately  7.000 
pharmacuticals  on  January  1.  1995. 
Participants  also  recognized  the  need  to 
periodically  update  the  zerp  duty  list  of 
pharmaceuticals  in  order  to  keep  pace 
with  the  dynamic  nature  of  the  industry. 
As  a  result  of  multilateral  negotiations 
in  the  World  Trade  Organfzation  (WTO) 
during  1996.  the  United  States  and  other 
participants  in  the  negotiations 
eliminated  duties  on  an  additional  750 
pharmaceuticals  on  April  1. 1997. 

The  results  of  the  Uruguay  Round 
agreement  on  pharmaceuticals  and  the 
subsequent  update  by  WTO  members  is 
reflected  in  the  Pharmaceutical 
Appendix  to  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  HTSUS  can  be  purchased  from  the 
United  States  Government  Printing 
Office.  An  electronic  version  of  HTSUS 
can  be  found  at  www.usitc.gov.  the 
Pharmaceutical  Appendix  of  the  HTSUS 
consists  of  three  tables.  Table  1  lists 
active  pharmaceutical  ingredients  and 
dosage-form  products  by  their 
International  Nonproprietary  Names 
(INNs)  from  the  World  Heatlh 
Organization  (WHO).  Currently,  the 
items  in  Table  1  are  drawn  from  the  INN 
lists  1-73  of  the  WHO.  Prefixes  and 
suffixes  that  can  be  associated  with  an 
INN  in  Table  1  are  contained  in  Table 
2.  Chemical  intermediates  intended  for 
the  manufacture  of  pharmaceuticals  are 
listed  in  Table  3.  Working  with 
appropriate  industry  associations  and 
private  sector  advisory  groups,  the 
interagency  TPSC  committee  led  by 
USTR  is  in  the  process  of  preparing 
negotiating  positions.  Comments  are 
requested  for  pharmaceutical  items 


which  would  be  in  the  interest  of  the 
United  States  to  add  to  the  existing 
WTO  agreement. 

Negotiators  will  be  reviewing  the 
more  recent  INN  lists  (e.g..  74-78)  in  the 
updating  exercise.  Comments  pertaining 
to  the  pharmaceutical  active  ingredients 
covered  by  INN  list  74  and  higher  need 
only  provide  the  INN  name  and 
reference  the  appropriate  WHO  list. 
Otherwise,  the  following  information 
must  be  supplied  for  each 
pharmaceutical  active  ingredient  or 
chemical  intermediate  to  provide  the 
technical  basis  for  reviewing  the 
submissions:  (1)  The  precise  chemical 
name:  (2)  the  Chemical  Abstracts 
Service  (CAS  registry  number;  (3)  a 
diagram  of  the  molecular  structure:  and 
(4)  the  six-digit  Harmonized  System 
classification  number.  Submissions  of 
chemical  intermediates  also  must 
provide  the  INN  and  chemical  name  of 
the  active  ingredient  into  which  it  is 
incorporated,  the  CAS  number  of  this 
active  ingredient,  and  a  diagram  of  the 
molecular  structure  of  this  active 
ingredient.  A  suggested  format  for 
presenting  this  information  is  attached. 
In  addition,  submissions  of  chemical 
intermediates  must  demonstrate  that  the 

firoduct  meets  the  following  conditions; 
1)  The  chemical  is  a  sole- 
pharmaceutical  use  intermediate:  (2) 
some  portion  of  the  intermediate  is 
incorporated  in  the  final  active 
ingredient  molecule,  regardless  of  what 
proportion  the  intermediate  represents 
in  the  final  molecule  of  the  active 
ingredient:  and  (3)  the  intermediate  is 
used  in  producing  an  active  ingredient 
that  has  reached  at  least  Phase  III  of 
clinical  trials  of  the  Food  and  Drug 
Administration  (or  other  national 
eouivalent).  Comments  pertaining  to  the 
additions  to  the  list  of  prefixes  or 
suffixes  for  salt,  ester  or  hydrate  forms 
of  an  INN  active  ingredient  should  state 
a  rationale  for  the  ncnnination.  Only 
comments  containing  all  of  the  above 
information  will  be  considered  in 
developing  U.S.  positions  for  the 
negotiations. 

Persons  submitting  written  comments 
should  provide  a  statement,  in  twenty 
copies,  by  noon,  January  30,  1998  to 
Gloria  Blue,  Executive  Secretary,  TPSC, 
Office  of  the  U.S.  Trade  Representative, 
Room  503.  600  17th  Street,  NW.. 
Washington,  D.C.  20508.  In  addition,  a 
helpful  supplement  to  the  written 
statement  would  be  to  provide  a  disk 
containing  as  much  of  the  technical 
details  of  the  submission  as  p>ossible, 
either  in  a  spreadsheet  format  or  in  a 
word  processing  table  format.  The  disk 
should  have  a  label  identifying  the 
software  used  and  the  submitter.  Non- 
confidential information  received  will 


be  available  for  public  inspection  by 
appointment  in  the  USTR  Reading 
Room,  Room  101,  Monday  throu^ 
Friday,  10:00  a.m.  to  12KX),noon  and 
1:00  p.m.  to  4:00  p.m.  For  an 
appointment  call  Brenda  Webb  on  202- 
395-6186.  Business  confidential 
information  will  be  subject  to  the 
requirements  of  15  CFR  2003.6.  Any 
business  confidential  material  must  be 
clearly  marked  as  such  on  the  cover 
letter  or  page  and  each  succeeding  page, 
and  must  be  accompanied  by  a  non- 
confidential summary  thereof. 
Frederick  L.  MoatgoBery, 
Oiairman.  Trade  Policy  Staff  Committee. 


HSoode(6- 


CAS  number 


Chemical 
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chemical  ab- 
stracts index 
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Molecular  structure 

For  all  chemical  intermediates,  the 
following  information  is  provided  on 
the  pharmaceutical  active  ingredient 
into  which  the  intermediate  is 
incorporated. 


INN  o(  active 
ingredient 


CAS  numt>er 
of  active  irv 


Chemical 
name  of  ac- 
tive ingredi- 
ent 


Molecular  structure  of  active  ingredient 
IFK  Doc.  97-33751  Filed  12-24-97:  8:45  am] 

■NJJMQOOOC  31W-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttte  Secretary 

Reports,  Forms  and  Recordkeeping 
Reqtiiraments;  Agency  Information 
Collsction  Activity  Under  0MB  Review 

AQBCY:  OfRce  of  the  Secretary.  DOT. 
ACTKM:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  3501,  et  seq.)  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  OfBce 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  cost  and  burden.  The 
Federal  Register  Notice  with  a  60-day 
comment  period  soliciting  comments  on 
the  following  collection  of  information 
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was  published  in  62  FR  52611,  October 
8. 1997. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  January  28, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  A.  Woods,  Air  Carrier  Fitness, 
Office  of  Aviation  Analysis,  Office  of 
the  Secretary,  U.S.  Department  of 
Transportation,  400  Seventh  St.  SW., 
Washington,  DC  20590  at  (202)  366- 
2340. 

8UPPl^MO#TARY  INFORMATION:  OfBce  of 
the  Secretary. 

Title:  Aircraft  Accident  Liability 
Insurance. 

OMB  Control  Number:  2106-0030 

Affected  Public:  U.S.  and  foreign  air 
carriers. 

Type  of  Request:  Extension  of  a 
previously  approved  collection. 

Form(s):  OST  Form  6410.  OST  Form 
6411. 

Abstract:  14  CFR  Part  205  contains 
the  minimum  requirements  for  air 
carrier  accident  liability  insurance  to 
protect  the  pubUc  from  losses,  and 
directs  that  certificates  evidencing 
appropriate  coverage  must  be  filed  with 
the  Department. 

Estimated  Annual  Burden  Hours: 
2,763  hours. 

Send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725- 
17th  Street.  NW.,  Washington,  DC 
20503,  AttenUon  DOT  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  to  OMB  are  best  assured  of 
having  their  full  effect  if  OMB  receives 
them  within  30  days  of  publication. 

Issued  in  Washington,  DC,  on  December 
18, 1997. 

Phillip  A.  iMch. 

Clearance  Officer,  United  States  Department 
of  Trans  porta  tion . 

[FR  Doc.  97-33689  Filed  12-24-97;  8:45  am) 

BNJJNQ  CODE  4»10-tt-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Executive  Committae  of  the  Aviation 
Rulemaking  Advisory  CommittM; 
Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on 
January  8, 1998,  at  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Aviation  Achninistration, 
800  Independence  Avenue,  SW.,  Room 
810,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Miss  Jean  Casciano,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-9683;  fax  (202) 
267-5075;  e-mail 
Jean.Casciano@faa.dot.gov. 
SUPPlSdENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  January  8, 
1998,  at  the  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Room  810,  Washington, 
DC,  1  p.m.  The  purpose  of  the  meeting 
is  to  review  and  discuss  a  proposed  new 
task— Prevention  of  Fuel  Tank 
Explosions. 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  pubUc  may  participate  by 
teleconference  by  calling  202-493-4180, 
pass  code  2222.  Written  statements  bom 
the  public  may  be  presented  to  the 
executive  committee  at  any  time  by 
providing  25  copies  to  the  Executive 
Director,  or  by  bringing  the  copies  to 
him  at  the  meeting. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  Hstening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  MFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  December 
22, 1997. 

Joseph  A.  Hawkins, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  97-33861  Filed  12-24-97;  8:45  am) 

BIUJNQ  CODE  4S10.0I-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Akron-Canton  Regional  Airport.  Akron, 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Akron-Canton 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Cafwdty 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  January  28,  1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East,  8820 
Beck  Road,  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Frederick 
J.  Knim,  Director  of  Aviation  of  the 
Akron-Canton  Regional  Airport 
Authority  Board  at  the  following 
address:  Akron-Canton  Regional 
Airport,  5400  Lauby  Road,  P.O.  Box  9, 
North  Canton,  Ohio  44720-1598. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Alcron- 
Canton  Regional  Airport  Authority 
Board  under  section  158.23  of  Part  158. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Lawrence  C.  King.  Program  Manager, 
Federal  Aviation  Administration. 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville.  Michigan  48111  (313-487- 
7293).  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPtXMBITARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  fix>m  a  PFC  at 
Akron-Canton  Regional  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
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On  November  21. 1997.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Akron-Canton  Regional 
Airport  Authority  Board  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  March  6.  1998. 

The  following  is  a  brief  overview  of 
the  application. 

PFX:  Application  No.:  98-03-C-OO- 
CAK. 
Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
October  1.  1999. 

Proposed  charge  expiration  date: 
February  1,2003. 

Total  estimated  PFC  revenue: 
$2,481,900.00. 

Brief  description  of  proposed  projects: 
(1)  Acquire  wheel  loader  with  snow 
blade:  (2)  overlay  access  road  and 
taxiways;  (3)  seal  coat  aircraft  parking 
aprons:  (4)  stormwater  drainage 
improvement:  (5)  Runway  1-19  and 
Taxiway  "A"  and  "B"  rehabilitation. 
Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  FFCs:  Air  Taxi/ 
Commercial  Ofwrators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  ofRce 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

in  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
application  in  person  at  the  Akron- 
Canton  Regional  Airport  Authority 
Board. 

Issued  in  Des  Plaines.  Illinois,  on 
December  17. 1997. 

Benito  De  Leon, 

Manager.  Planning/PlOffymaUllg  BhincA 

Airports  Division.  Great  Lakm  Htgion. 

IFR  Doc.  97-33759  Filed  12-24-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

F«b«ral  Aviation  Administration 

Notice  of  Intent  To  Ruio  on  Application 
To  Um  th9  Ravanua  From  a  Passangar 
Facility  Charge  (PFC)  at  Rhlnalandar- 
Ortaida  County  Airport.  Rhinalandar, 
Wl 

A0B4CY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Rhinelander-Oneida  County 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Onmibus 
Budget  Reconciliation  Act  of  1990) 
(Public  L^w  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
era  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  )anuary  28. 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Miimeapolis  Airports  District 
Office.  6020  28th  Avenue  South.  Room 
102,  Minneapolis,  Minnesota  55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Joseph 
Brauer,  Manager  of  the  Rhinelander- 
Oneida  County  Airport  at  the  following 
address:  Rhinelander-Oneida  County 
Airport,  3375  Airport  Road, 
Rhinelander,  Wisconsin  54501-9176. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
lUiinelander  and  County  of  Oneida 
under  section  158.23  of  Part  158. 
FOR  FViRTHER  INFORMATION  CONTACT:  Ms. 
Nancy  M.  Nistler,  Assistant  Manager, 
Airports  District  OfTice,  6020  28th 
Avenue  South.  Room  102,  Minneapolis, 
MN  55450,  612-713-4350.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 


SUPPI.EMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  a 
PFC  at  Rhinelander-Oneida  County 
Airport  under  the  provisions  of  the 
Aviation  Safety  an  Capacity  Expansion 
Act  of  1990  (Title  DC  of  the  Part  158  if 
the  Federal  Aviation  Regulations  (14 
era  Part  158). 

On  December  8. 1997,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  City  of  Rhinelander  and  County  of 
Oneida  was  substantially  complete 
witliin  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  apart,  no  later  than 
March  10, 1998. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  98  04  U- 
00-RHI. 

Level  of  the  PFC:  $3.00. 

Actual  charge  effective  date:  June  1, 
1996. 

Estimated  charge  expiration  date: 
January  1,  2001. 

Total  approved  net  PFC  revenue: 
$525,301. 

Brief  description  of  proposed  project: 
Terminal  Building  Improvements. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  air 
taxi/commercial  operators. 

Any  p>erson  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request ,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
lihinelander-Oneida  County  Airport. 

Issued  in  Des  Plaines,  Illinois  on  December 
17, 1997. 
Benito  D*  Leon, 

Management,  Planning  and  Programming 
Branch.  Airports  Division,  Great  Lakes 
Region. 
IFR  Doc.  97-33758  Filed  12-24-97:  8:45  ami 
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Part  II 


Department  of  the  Treasury 

Internal  Revenue  Service 
26  CFR  Part  54 

Department  of  Labor 

Pension  Welfare  Benefits  Administration 
29  CFR  Part  2590 

Department  of  Health  and 
Human  Services 

Health  Care  Financing  Administration 
45  CFR  Subtitle  A,  Parts  144  and  146 


Application  of  HIPAA  Group  Market 
Portability  Rules  to  Health  Flexible 
Spending  Arrangements;  Final  Rule 

Application  of  HIPAA  Group  Market  Rules 
to  Individuals  Who  Were  Denied 
Coverage  Due  to  a  Health  Status-Related 
Factor;  Final  Rule 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Ravenua  Sarvica 

26  CFR  Part  54 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2590 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  FinarKing  Adminlslration 

45  CFR  Subtitle  A,  Parts  144  and  146 

Application  of  HIPAA  Group  Marfcet 
Portability  Rules  to  Health  Flexible 
Spending  Arrangenianta 

AGENCIES:  Internal  Revenue  Service. 
Department  of  the  Treasury;  Pension 
and  Welfare  Benefits  Administration. 
Department  of  Labor.  Health  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services. 
action:  Clarification  of  regulations. 

summary:  This  document  clarifies  that  it 
is  appropriate  to  treat  benefits  under 
certain  health  flexible  spending 
arrangements  as  excepted  benefits  for 
purposes  of  the  group  market  portability 
provisions  added  by  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA). 
FOn  FURTHER  INFORMATION  CONTACT:  Russ 
Weinheimer.  Internal  Revenue  Service, 
Department  of  the  Treasury,  at  (202) 
622-4695:  Amy  Scheingold.  Pension 
and  Welfare  Benefits  Administration. 
Department  of  Labor,  at  (202)  219-4377; 
or  Joan  Krai.  Health  Care  Financing 
Administration.  Department  of  Health 
and  Human  Services,  at  (410)  786-9539. 

Customer  service  information. 
Individuals  interested  in  obtaining  a 
copy  of  the  Department  of  Labor's 
booklet  entitled  "Questions  and 
Answers:  Recent  Changes  in  Health  Care 
Law."  may  call  the  following  toll-free 
number:  1-800-996-7542.  This 
information  is  also  available  on  the 
Department's  website  at:  http:// 
www.dol.gov/dol/pwba 

SUPPUMCNTARY  INFORMATION: 

i.  PurpoM 

This  document  addresses  the 
application  of  certain  portability 
provisions-added  by  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996.  Pub.  L.  104- 
191  (HIPAA).  to  flexible  spending 
arrangements  (FSAs).  The  Departments 
of  the  Treasury.  Labor,  and  Health  and 


Human  Services  (the  Departments)  have 
concluded  that  it  is  appropriate  to  treat 
benefits  under  certain  health  FSAs  as 
excepted  benefits  under  sections  9831 
and  9832(c)  of  the  Internal  Revenue 
Code  of  1986  (Code),  sections  732  and 
733(c)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA), 
and  sections  2721  and  2791(c)  of  the 
Public  Health  Service  Act  (PHS  Act). 

n.  Background 

HIPAA  Group  Market  Portability 
Provisions 

HIPAA  provides  measures  to  improve 
portability  and  continuity  with  respect 
to  group  health  plan  coverage  provided 
in  connection  with  employment.. These 
provisions  include  limitations  on 
preexisting  condition  exclusions,  rules 
prohibiting  discrimination  on  the  basis 
of  any  health  status-related  factor,  and 
rules  requiring  special  enrollment. 
These  provisions  are  generally  effective 
for  group  health  plans  and  group  health 
insurance  coverage  for  plan  years 
beginning  on  or  after  July  1,  1997.  The 
Departments  of  the  Treasury,  Labor,  and 
Health  and  Human  Services  (the 
Departments)  issued  regulations 
implementing  these  group  market 
provisions  at  26  CFR  54.9801-lT 
through  54.9801-6T.  54.9802-lT. 
54.9831-lT  (formerly  54.9804-lT), 
54.9833-lT  (formerly  54.9806-lT):  29 
CFR  part  2590:  and  45  CFR  parts  144 
and  146  (made  available  to  the  public 
on  April  1.  1997  and  published  in  the 
Federal  Register  on  April  8. 1997. 62  PR 
16893). 

The  HIPAA  portability  provisions  in 
section  9801  of  the  Internal  Revenue 
Code  of  1986  (Code),  section  701  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  and  section  2701 
of  the  Public  Health  Service  Act  (PHS 
Act),  and  the  implementing  regulations 
impose  limits  on  the  maximum 
preexisting  condition  exclusion  periikl 
that  may  he  imposed  by  a  group  neak|i 
plan  or  a  group  health  insurance  issuet. 
In  general,  neither  a  group  health  plan 
nor  a  group  health  insurance  issuer  may 
impose  more  than  a  12-month 
preexisting  condition  exclusion  for 
individuals  enrolling  in  the  plan  or 
coverage,  although  a  plan  or  issuer  can 
impose  an  18-month  preexisting 
condition  exclusion  for  late  enroUees.  In 
either  case,  the  exclusion  period  must 
be  reduced  by  the  amount  of  an 
individual's  prior  "creditable  coverage." 
Plans  and  issuers  subject  to  the  HIPAA 
requirements  generally  must  also  issue 
certificates  of  creditable  coverage  for  an 
individual  to  use  as  proof  of  creditable 
coverage  for  subsequent  coverage. 


In  general,  these  group  market 

Eortaoility  provisions  apply  to  group 
ealth  plans  (generally  plans  sponsored 
by  employers  or  employee 
organizations,  or  both)  and  health 
insurance  issuers  providing  coverage 
under  a  group  health  plan,  effective  for 
plan  years  b^inning  after  June  30, 1997, 
except  that  the  obligation  to  provide 
certain  information  relating  to  creditable 
coverage  became  effective  as  early  as 
June  1. 1997.  However,  the  group 
market  portability  provisions  do  not 
apply  to  certain  excepted  beneRts.  For 
example,  the  group  market  portability 
provisions  do  not  apply  to  certain  types 
of  supplemental  coverage  provided 
under  a  separate  policy,  certificate,  or 
contract  of  insurance.  In  general,  if 
benefits  under  a  plan  or  coverage  are 
excepted  benefits,  then  plans  and 
issuers  do  not  have  to  provide 
certificates  for  the  coverage,  and  the 
coverage  may  not  qualify  as  creditable 
coverage. 

Health  Flexible  Spending  Arrangements 

Under  proposed  Treasury 
Regulations,  a  health  FSA  generally  is  a 
benefit  program  that  provides 
employees  with  coverage  under  which 
specified,  inciured  expenses  may  be 
reimbursed  (subject  to  reimbursement 
maxhnums  and  any  other  reasonable 
conditions)  and  under  which  the 
maximum  amount  of  reimbursement 
that  is  reasonably  available  to  a 
participant  for  a  period  of  coverage  is 
not  substantially  in  excess  of  the  total 
premium  (including  both  employee- 
paid  and  employer-paid  portions  of  the 
premium)  for  the  participant's  coverage. 
Coverage  and  reimbursements  provided 
to  an  individual  under  a  group  health 
plan  that  is  a  health  FSA  and  that 
conforms  to  the  generally  applicable 
rules  for  accident  or  health  plans  qualify 
for  the  same  tax-favored  treatment  that 
generally  is  extended  to  coverage  and 
reimbursements  under  employer- 
provided  accident  or  health  plans.' 
Health  FSA  reimbursements  typically 
provide  coverage  for  medical  care 
expenses  not  otherwise  covered  by  the 
employer's  primary  group  health  plan. 

A  health  FSA  is  permitted  to  operate 
under  a  cafeteria  plan  described  in 
section  125  of  the  Code.  Pursuant  to  the 
rules  of  section  125.  an  employee  can 
elect  to  reduce  the  employee's  salary  in 
order  to  pay  for  health  FSA  coverage 
without  the  employee  having  to  include 
that  portion  of  the  salary  in  gross 
income.  Commonly,  the  maximum 
benefit  payable  under  a  health  FSA  for 
any  year  is  equal  to  the  amount  of  the 


■  Sm  QftA-7.  prop.  Trau.  Rag.,  propotad  26  CFR 
1.12S-2  (34  FR  »4a0.  9S02.  March  7. 1969). 
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employee's  salary  reduction  election  for 
the  year,  plus  any  additional  employer 
contribution  for  the  year. 

m.  Qarification 

This  document  clarifies  the 
conditions  under  which  it  is  appropriate 
to  treat  benefits  under  a  health  FSA  as 
excepted  benefits.  Specifically,  benefits 
under  a  health  FSA  are  excepted 
benefits  if  the  maximum  benefit  payable 
for  the  employee  under  the  health  FSA 
for  the  year  does  not  exceed  two  times 
the  employee's  salary  reduction  election 
under  the  health  FSA  for  the  year  (or, 
if  greater,  the  amount  of  the  employee's 
salary  reduction  election  under  the 
health  FSA  for  the  year,  plus  $500).  the 
employee  has  other  coverage  available 
under  a  group  health  plan  of  the 
employer  for  the  year,  and  the  other 
coverage  is  not  limited  to  benefits  that 
are  excepted  benefits. 

The  effect  of  treating  benefits  imder  a 
health  FSA  as  excepted  benefits  is  that 
the  health  FSA  is  not  subject  to  the 
group  market  portability  provisions. 
Accordingly,  there  would  be  no 
requirement  under  section  9801  of  the 
Code,  section  701  of  ERISA,  or  section 
2701  of  the  PHS  Act  and  the 
implementing  regulations  to  issue  a 
•  certificate  of  creditable  coverage  for 
such  a  health  FSA.  In  addition,  coverage 
that  consists  solely  of  coverage  under 
such  a  health  FSA  does  not  constitute 
creditable  coverage. 

Group  health  plans,  issuers,  and  other 
entities  subject  to  the  group  market 
portability  provisions  of  HIPAA  may 
rely  on  this  document  in  treating 
benefits  imder  health  FSAs  described  in 
the  first  paragraph  of  this  section  in  as 
excepted  benefits. 

Dated:  December  18, 1997. 

Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 

Signed  at  Washiogton,  DC.  this  19th  day  of 
December,  1997. 

OlenaBerg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration.  U.S.  Department  of 
Labor. 

Dated:  December  18, 1997. 

Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  97-33602  Filed  12-24-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  54 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2590 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Cara  Financing  Administration 

45  CFR  Subtitle  A,  Parts  144  and  146 

Application  of  HIPAA  Group  Market 
Rules  to  Individuals  Who  Were  Denied 
Coverage  Due  to  a  Health  Status- 
Related  Factor 

AGENCIES:  Internal  Revenue  Service, 
Department  of  the  Treasury;  Pension 
and  Welfare  Benefits  Administration, 
Department  of  Labor;  Health  Care 
Financing  Administi^tion,  Department 
of  Health  and  Human  Services. 

ACTION:  Clarification  of  regulations. 

SUMMARY:  This  document  addresses 
certain  issues  arising  under  the  group 
market  portability  provisions  added  by 
the  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA) 
with  respect  to  employees  (or  their 
dependents)  who,  until  the  effective 
date  of  the  HIPAA  nondiscrimination 
provisions,  were  denied  coverage  under 
a  group  health  plan,  including  group 
health  insurance  coverage,  because  of  a 
health  status-related  factor. 

FOR  FURTHER  INFORMATION  CONTACT:  Russ 
Weinheimer,  Internal  Revenue  Service, 
Department  of  the  Treasury,  at  (202) 
622-4695;  Amy  Scheingold,  Pension 
and  Welfare  Benefits  Administration, 
Department  of  Labor,  at  (202)  219-4377; 
or  Joan  Krai,  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  at  (410)  786-9539. 

Customer  service  information. 
Individuals  interested  in  obtaining  a 
copy  of  the  Department  of  Labor's 
booklet  entitled  "Questions  and 
Answers:  Recent  Changes  in  Health  Care 
Law,"  which  includes  information  on 
the  nondiscrimination  provisions  of 
HIPAA,  may  call  the  following  toll-free 
number:  1-800-998-7542.  This 
information  is  also  available  on  the 
Department's  website  at:  http:// 
wvtrw.dol.gov/dol/pwba. 


SUPPLBMENTARY  INF0RMATK3N: 

I.  Purpose 

This  dociunent  addresses  certain 
issues  arising  under  the  group  mariiet 
portability  provisions  added  by  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996,  Public  Law 
104-191  (HIPAA),  with  respect  to 
employees  (or  their  dependents)  who. 
until  the  effective  date  of  the  HIPAA 
nondiscrimination  provisicms.  were 
denied  coverage  under  a  group  health 
plan,  including  health  insurance 
coverage  offered  in  connection  with  a 
group  health  plan,  because  of  a  health 
status-related  factor.  Under  those 
provisions  and  the  implementing 
regulations,  neither  a  group  health  plan 
nor  group  health  insurance  coverage  can 
continue  to  exclude  such  individuals 
from  eruolling  in  the  plan  or  coverage. 
This  document  clarifies  certain  rights  of 
these  individuals. 

n.  Background 

HIPAA  contains  provisions  designed 
to  improve  portability  and  continuity 
with  respect  to  group  health  plan 
coverage  provided  in  connection  with 
employment.  These  provisions  include 
limitations  on  preexisting  condition 
exclusions,  rules  prohibiting 
discrimination  on  the  basis  of  any 
health  status-related  factor,  and  rules 
requiring  special  enrollment.  These 
provisions  are  generally  effective  for 
group  health  plans  and  group  health 
insurance  coverage  for  plan  years 
beginning  on  or  after  July  1, 1997.  The 
Departments  of  the  Treasury,  LabOT,  and 
Health  and  Hiunan  Services  (the 
Departments)  issued  interim  final 
regulations  implementing  these  group 
market  provisions  at  26  CFR  54.9801-lT 
through  54.9801-6T,  54.9802-lT, 
54.9831-lT  (formerly  54.9804-1'r). 
54.9833-lT  (formerly  54.980fr-lT);  29 
CFR  part  2590;  and  45  CFR  parts  144 
and  146  (made  available  to  the  pubUc 
on  April  1,  1997  and  published  in  the 
Federal  Register  on  April  8, 1997,  62  FR 
16893). 

The  HIPAA  portability  provisions  in 
section  9801  of  the  Internal  Revenue 
Code  of  1986  (Code),  section  701  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  and  section  2701 
of  the  Public  Health  Service  Act  (PHS 
Act),  and  the  implementing  regulations 
impose  limits  on  the  maximum 
preexisting  condition  exclusion  period 
that  may  be  imposed  by  a  group  health 
plan  or  group  health  insurance  issuer.  In 
general,  neither  a  group  health  plan  nor 
a  group  health  insurance  issuer  may 
impose  more  than  a  12-month 
preexisting  condition  exclusion  for 
individuals  enrolling  in  the  plan  or 
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coverage,  although  the  plan  or  iasuer 
can  impose  an  IB-month  preexisting 
condition  exclusion  for  late  enrollees.  In 
either  case,  the  exclusion  period  must 
be  reduced  by  the  amount  of  an 
individual's  prior  "creditable  coverage." 
Most,  but  not  all.  types  of  health 
coverage  are  creditaole  coverage. 

The  nondiscrimination  promions  in 
section  9802  of  the  Code,  section  702  of 
ERISA,  and  section  2702  of  the  PHS  Act 
and  the  implementing  regulations 
provide  that  neither  a  group  health  plan 
nor  a  health  insurance  issuer  offering 
group  health  insurance  coverage  may 
establish  rules  for  eligibility  (including 
continued  eltgibility)  of  any  individual 
to  enroll  under  the  t«BM  01  the  plan 
based  on  any  health  ittatUMtiated 
factor.  Health  status-related  fiactors 
include  health  status,  medical 
condition,  claims  experience,  receipt  of 
health  care,  medical  history,  genetic 
infonnation.  evidence  of  insurability 
(including  conditions  arising  out  of  acts 
of  domestic  violence),  and  disability. 

Under  these  nondiscrimination 
provisions,  an  employee  (and  any 
dependent  of  the  employee)  cannot  be 
denied  coverage  under  a  group  health 
plan  or  group  health  insurance  coverage 
Dased  on  a  health  status-related  factor 
on  or  after  the  effective  date  of  HIPAA. 
The  interim  Hnal  regulations  clari^  that 
an  employee  or  dependent  cannot  be 
required  to  pass  a  physical  examination 
as  a  condition  of  enrollment,  even  if  the 
individual  is  a  late  enrollee.* 

lU.  aaHficatioa 

Although  the  interim  final  regulations 
make  clear  that  group  health  plans  and 
group  health  insurance  issuere  cannot 
continue  to  exclude  employees  (and 


■  Not*,  tttwtrwt.  that  undar  (action  1S32  of  Iha 
Taxpayar  Ratiaf  Act  of  1997.  Pub  L  105-34 
(•nactad  altar  inlarim  flnal  ragulations  wars 
publishad).  canain  church  plans  may  raquira 
svidenca  of  good  haalth  of  cartain  individual* 
without  violating  tha  nondiscrimination 
requiramants  of  HIPAA.  This  documant  doaa  aol 
apply  to  thosa  churth  plana  undar  thoaa 
circuinatancaa. 


their  dependents)  from  coverage  based 
on  a  health  status-related  factor, 
questions  have  arisen  concerning  the 
application  of  the  HIPAA  group  market 
portability  rules  to  individuals  who 
previously  were  denied  coverage  based 
on  a  health  status-related  factor.  This 
document  clarifies  the  circumstances 
under  which  these  individuals  cannot 
be  treated  as  late  enrollees  for  purposes 
of  applying  a  preexisting  condition 
exclusion  period. 

Any  individual  to  whom  coverage  has 
not  been  made  available  before  the 
tflactive  date  of  HIPAA  because  of  a 
baahh  status-related  factor,  and  who 
MVolls  when  first  eligible  on  or  after  the 
aflactive  date  of  the  HIPAA 
nondiscrimination  provisions  (which 
are  generally  effective  on  the  first  day  of 
the  flrst  plan  ymr  beginning  on  or  after 
)uly  1. 1997).  may  not  be  treated  as  a 
late  enrol  lee  for  purposes  of  section 
9601(a)  of  the  Code,  section  701(a)  of 
ERISA,  or  section  2701(a)  of  the  PHS 
Act  or  the  implementing  regulations.' 
This  includes  any  individual  who  failed 
to  apply  for  coverage  before  the  effective 
date  of  the  HIPAA  nondiscrimination 

Erovisions  because  it  was  reasonable  to 
Blieve  that  an  application  for  coverage 
would  have  been  futile  due  to  a  plan 
provision  that  discriminated  on  the 
basis  of  a  health  status-related  factor. 
These  rules  apply  whether  or  not  the 
plan  oflm  late  enrollment. ^  These  rules 
do  not  change  the  special  enrollment 
rules  that  prohibit  treeting  a  special 
enrollee  as  a  late  enrollee. 

These  rules  are  illustrated  by  the 
following  example: 

Example:  (i)  Employee  A  is  an  active 
employee  of  Employer  X.  A  was  hired  on 
May  3. 1992.  X  maintains  a  group  health  plan 


'For  ralatad  rula*  to  datermina  tha  individual's 
anrollmant  data,  laa  tha  interim  final  ragulations  at 
26  CFR  S4.9aoe-lT(aM3).  29  CFR  2S90.73«(aN3). 
and  4S  CFR  14S.12S(a)(3). 

■  For  a  daAnition  of  lata  anrollmant.  saa  tha 
Intarim  ftnal  ragulations  at  26  CFK  S4.M01- 
3(aK2Hlvl.  2S  CFR  2Sg0.701-3(aN2Klv).  45  CFR 
l4«.in(a)(2XW). 


with  a  plan  year  beginning  on  )anuary  1. 
Under  the  terms  of  the  plan,  employees  and 
their  dependents  are  allowed  to  enroll  when 
the  employee  is  first  hired  and  on  each 
January  1.  but  only  if  they  can  pass  a 
physical  examination.  A'i  application  to 
enrol!  in  May  of  1992  yrm  denied  because  A 
had  diabetes  and  could  not  pass  a  physical 
examiiution.  A  has  not  applied  since  then 
because  A  has  reasonably  believed  that  the 
application  would  be  denied  because  A  has 
diabetes. 

(ii)  In  this  ExoAip/e.  effective  January  1. 
1998.  X"*  plan  cannot  deny  coverage  to  A 
based  on  a  Iteehfa  sutus-related  factor.  If  A 
enrolls  effective  January  1. 1996.  A  may  not 
be  treated  as  a  late  enrollee  for  the  purpose 
of  determining  the  maximum  period  of  any 
preexisting  condition  exclusion  that  may  be 
tmpoaed  by  the  plan  with  respect  to  A  (or  for 
the  purpose  of  determining  A's  enrollment 
date). 

HIPAA  provides  that  no  enforcement 
action  can  be  taken  against  a  plan  or 
issuer  with  resp>ect  to  a  violation  of  the 
group  market  rules  before  January  1, 
1998  if  the  plan  or  issuer  has  sought  to 
comply  in  good  faith  with  such  rules. 
The  preamble  to  the  interim  final 
regulations  extended  this  good  faith 
period  with  respect  to  the 
nondiscrimination  provisions  until 
further  regulations  are  issued  by  the 
Departments.  Compliance  with  the 
terms  of  this  document  is  considered 
good  faith  for  this  purpose. 

Dated:  December  18. 1997. 
Michael  P.  Dolan. 
Deputy  Commissioner  of  Internal  Revenue. 

Sigped  at  Washington,  DC.  this  a9th  day  of 
December  1997. 
OlauBarg. 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration,  U.S.  Department  of 
Labor. 

Dated:  December  18. 1997. 

NSBcy-Ann  Min  DeParle. 

Administrator.  Health  Care  Financing 
Administntion. 

(FR  Doc.  97-33603  Filed  12-24-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFOA  Na  84.103A] 

Training  Program  for  Fadaral  TRIO 
Program*  (Training  Program);  Notica 
Inviting  Applicationa  for  N«w  Awarda 
Undar  tha  Trainirtg  Program  for 
Fadarai  TRIO  Programj  for  Fiacal  Year 
(FY)  1998 

Purpose  of  Programs:  (a)  To  provide 
Federal  financial  assistance  to  train  the 
staff  and  leadership  personnel 
employed  in.  or  preparing  for 
employment  in,  projects  under  the 
Federal  TRIO  Programs. 

Eligible  Applicants:  Institutions  of 
higher  education:  and  public  and 
nonproHt  private  agencies  and 
organizations. 

SUPPt.EMENTAAY  MFOfMATION:  Priorities: 
Under  34  CFR  75.105(c)(2)  and 
642.34(a)  the  Secretary  gives 
competitive  preference  to  applications 
that  meat  one  or  more  of  the  following 
priorities.  The  Secretary  awards  up  to 
8  */S  points  to  an  application  that 
provides  effective  training  in  one  or 
more  of  the  following  subjects: 

(1)  Student  financial  aia. 

(2)  General  project  management  for 
new  directors. 

(3)  Legislative  and  regulatory 
requirements  for  the  operation  of  the 
Federal  TRIO  Programs. 

(4)  The  design  and  operation  of  model 
programs  for  projects  funded  under  the 
Federal  TRIO  Programs. 

(5)  Retention  and  graduation 
strategies. 

(6)  Counseling. 

(7)  Reporting  student  and  project 
performance. 

(8)  Coordinating  project  activities 
with  other  available  resources  and 
activities. 


Deadline  for  Transmittal  of 
Applications:  February  20, 1998. 

Applications  Available:  December  22. 
1997. 

Available  Funds:  The  estimated 
amount  of  funds  available  for  this 
program  is  baaed  on  the  FY  1998 
Appropriation  Act  for  the  Department. 

Estimated  Range  of  Awards: 
$170,0OO-n$280.0O0. 

Estimated  Average  Size  of  Awards:  • 
$250,000.  *:.  . 

Estimated  Number  of  Awanb:  16. 

SutK  The  Department  ii  not  bound  by  any 
of  the  estimates  in  this  notice. 

Project  Period:  Up  to  24  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79.  82.  85.  and 
86:  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  642. 
FOft  FUfrrHCR  »IFOMMATI0N  CONTACT: 
Patricia  S.  Lucas.  Federal  TRIO 
Programs.  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  The  Portals  Building,  Suite  600  D^ 
Washington,  DC  20202-5249. 
Telephone:  (202)  708-4804  or  by 
Internet  to  TRIO  9ed.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Services  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday.  Individuals  with  disabilities 
may  obtain  this  document  in  an 
alternate  format  (e.g..  Braile,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 


Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 
Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  internet  Gopher  Server  (at 
gopher://gcs.ed.gov/);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  doctmient,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfb.ed.gov/fedreg/htm 
http7/www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.,  Government  Printing  Office  ♦.oil 
free  at  1-888-293-6498. 

Pregram  Authority:  20  U.S.C  1070d-ld. 

Dated:  December  18, 1997. 
Darti  A.  1  — ganerlrer. 
Aa»i$tant  Secretary  for  Postsecondary 
Education. 
IFR  Doc.  97-33690  Filed  12-24-97;  8:45  am) 
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1412 63441 

1944 67216 

2003 67258 


51 .68033 

70 — .63471 

205 65860 

610 64174 

729 63678 

800 _ .•...66036 

810 66036 

966 66312 

960 .J6312. 

985 67297 

1301 65226 

6CFR 

213a 

299 


..64046 


9CFR 

50 662S6 

78 64134,  65566 

91 64265 

93 <. 64265 

94 65747,  66896 


85 65630 

361 64767 

441 64767 

10  CFR 

30 63634 

32 63634 

50. 63625,  66977 

70  ..............  ..MM.. 63825 

73 63640 

1008 _ 67518 

1703 66615 


40 65039 

50 63892.  6391 1 ,  66036 

70 „ 63611 

11  CFR 


100 „ 66832 

102 67300 

104 _ 67300 

108 67300 

114 .65040,  66632 

12  CFR 

8 64135 

202 ^ 66412 

203 66259 

226 63441,  66179 

265 64996 

506 66260,  67117 

516 64138 

543.. 64138 

544 66260,  67117 

545 64138,  66260.  67117 

552 64138,  66260,  67117 

556 64138 

556 66260,  671 17 


ii 


560 66260.  67117 

561 66260.  671 17 

563 64138.  66260.  67117 

565 _..66260.  67117 

567 66260.  671 17 

575 66260.  671 17 

614 „ 63644.  66816 

703 64146 

704 „ 64148 

725 > - » 67549 

790 ~ 65197 

791 „ 64266 

934 - 65197 

960 - 66977 

1806 
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iii 


225 64897 

226..~ ~ 64789 

404 64177 

405 » 64177 

708« 64185 

70eb 64187 

14CFR 

38 63622.  63828.  63830. 

63831.  63835.  63836,  64268. 

64511.  64513.  64514.  64517, 
64519.  64680.  65009.  65011. 
65198,  65352.  65355.  65597. 
65600,  65601.  65603.  65604, 
65749.  66750.  66001.  66264. 
66266,  66268.  68268.  66271. 
66498,  66600.  66502.  66506. 
66508,  66511,  66512,  66980. 
67560.  67552 

71 64148.  64150.  64151. 

64152,  64268.  64268.  64269. 
64271.  64272.  64273.  64521. 
65012.  65013.  65014.  65015. 
65201.  65357.  65358,  65606. 
66179.  66818.  67265.  67266. 

67267.  67555 
73 65369,  65360.  66002. 

67268.  67269 

91  ....„ 66248.  67555 

93 66248 

96 86016.  65361.  65363 

97 63447,  63449,  63451. 

67556,  67559 

121 65202.  66248 

135 „ 66248 

255 „.63837,  66272 

1260 63452 


39 63473.  63475.  63476. 

63624.  63912.  63914.  64523. 
64775.  64777,  64779.  64780, 
64782,  64784.  64785,  64787. 
65227,  65228,  65230.  65231. 
65233.  65768.  66315.  66317, 
66560,  66561.  66562.  66563, 
66565.  66567.  67300.  67303 

71 63916,  63917,  64321. 

64321.  64322.  64323.  64525. 

65040.  65041.  65308.  65383, 

65631.  66838,  66840 

15CFR 

299. •••••••••••••••.•••»•••• 04082 

922 66003 


.65043 
.65384 


806. 
960. 


15 „ 

66203 

230 

9V 

....64968.  65043 
,64968 

270 

274...... 

1 

64968 

....64687.  64968 

66569 

33 

66669 

18CFR 

35 

64688 

37 

401 

64154 

item 

4 

...66621 

20CFR 

255 

84161 

340 «... 

64273 

404    

422 

64274 

64274 

10... 
25... 
211. 
422. 


..67120 
..67120 
.64188 
..63681 


21  cm 

5 67270 

101 63647,  63653.  64834, 

86275 

179 64102,64107 

21 1 66522 

500 „ 68682 

520  ,...••«•.•••...•..••.-•.•• 06020 

522».* •••■••..»• 00603 

524 „ 65752 

558 66522.  66964.  66985. 

66986.67273 

000 .MM.  ««•>••••••••• 07274 

800. ...*.......*..»•••.••••••••• 00CaI3 


200. 
801. 
803.. 
804. 
806.. 
807. 
808.. 
810. 
820. 
821. 
876. 


640l8 

67011 

67011 

.6701 1 

„... 67011 

67011 

,.65384.  66179 

67011 

.67011 
.67011 
..65770 

1002 67011 

1020.. 65235.  67011 

1308 64526 

22  cm 

40 _ .67563.  67564 

120 67274 

123 67274 

124 67274 

126 67274 

127. .••••••..•••••••  •••••••••••• 07274 

129 .67274 


51 > 63478 

53 63478 


16  cm 

306 67560 


23  cm 

1327 


..63666 


24  cm 

100 66424 

103 _ „...66424 

201 651 80 

202 66180 

570 „.....64634 

„ ;64521 


.66488 


180 

26  cm 


514. 


.65775 


as  cm 

25 


40 67568 

54 66932.  67688.  67686 

602 


1 64190.  66675 

31 67304 

40 ^ 67589 

52 67013 

28  cm 

0 63453 

540 85184.  66186 


29  cm 

520 


521 _.. 

522 — 

523 -„ 

527 

1614 

1910 

2000.  •.•••••• 


64956 

..„ 64966 

64956 

64956 

63847 

.86203.66275 
.66932,  67689 


401 1 66607 

4022 .,...: 66807 

66609.  65610 


65388 

«.... 00906 
66319 


1910. 
2S60. 
4082 

30  cm 

206 

2S0 

251.. 

901 


...65753 
...67278 
...67278 
...66819 


56 65777.67013 

57 64789.  65777.  67013 

62 66777.67013 

70 65777.  67013 

71 66777.  67013 

75 64789 

913 67014 

917 63684.  65044 

926 63685.  64327 

936 „ 65632 

938 67590 

943 67588.  67596.  67598 

67016 


31  cm 

500 64720 

64528 


656. 


.64324 


9oO.***M** 

32  cm 

175 


199.. 
901. 


199 ...~ 66989,  66992 

318 67291 

320 66020 


.64191.  67018 

63485 

67306 


33  cm 

96 67492 

100 65021,  66995,  67570 

117 63847.  66005.  66006 

1 51 ~ ».«........67526 

160 65203 

165 - 65022 


62 67031 

66 67031 

117 66039 


36  cm 

701 


..64279 


1 

14 

242 

327 

1190....„, 
1191 


...63488 
...83488 
...66216 
...64192 
...67320 
...67320 


37  cm 

202 


253.. 
255.. 


.63667.  66822 

.63602.66777 
.63506.  65778 


38Cm 

4 65207 

17 64722 

21 63847.  63848,  66277 

36 63454 


..64790 
..66320 


21 


38  cm 

111 

256 

262 

265 

954 


..63660 


.64280 
..64280 
.68997 


.86623 


40  cm 

9 66278 

52 63454,  63456.  63658, 

64284,  64522.  64722.  64725, 

65224.  66611.  65613,  66007, 

66279.  66822,  66998.  67000, 

67002.  67004,  67006 

58 67009 

62 65616,  67570 

63 ...64736.  65022 

64 63662 

70 63862 

72 66278 

73 66278 

74 ;. 66278 

75 ..66278 

77 66278 

78 „ 66278 

80 63853 

81 64284.  64725.  65025 

180 63662,  63858,  64048, 

64287,  64294.  65030.  65365. 


65367.  65369,  66008,  66014, 
66020 

185 64048.  64284.  64287. 

66020 

186 64048,  66020 

261 63458 

264 ....64636,  64795 

265 64636 

268 64504 

270 64636 

271 , 67572 

272 ,67578 

300 „ : 65225 

721 ,. 64738 


51 64532.66841 

52 63687,  64329,  64543, 

647389,  65046,  65634, 

66040.  66042,  66043.  66046, 

66576.  66843,  67034,  67035, 

67320, 

62 65635,67601 

63 65049.  66049 

80 63918 

81 _ 63687,  66578 

^^ ••••••••••••••••••••••••••• 0OO4  I 

112 .: 63812 

144 67035 

146 67035 

194 64327 

271 „ 67601 

272 67601 

441 66182.  67323 

721 64738 

799 67036.  67038.  67466 

41  cm 

51-2 66527 

51-4 66527 

51-6 66527 

60-1 66970 

60-999 66970 

1 05-60 64740 

301 „ 63798 

42  cm 

416 66726 

^  I  r  •••••■••■■•••••••■••••••■aa,..,....03QQ8 

482 66726 

483 67174 

485 66726 

489 ^ 66726 


1001 

43  cm 

418 

3740 

3810...... 

3820 


.63689,65049 


.66442 
.65376 
.65376 
.65376 


4 

3820. 


.64544 
.67602 


44  cm 

61 


.86026 


45  cm 

Ch.XI 66529 

144 67689 

146 66932,  67689 

205 64301 

232 64301 

233 64301 

235 „...64301 

250 64301 

251 64301 

255 64301 

256 64301 

257 64301 

1110...... 66825 


1302. 


.65778 


46  cm 

' •••«.••••«.••■.,■.,„„„„ 07926 

2 - 67492 

8 67526 

31 67492,  67526 

69 67526 

71 ;.....67492,  67526 

^1 ...67492.  67526 

107 .67492,67526 

114 64303 

1 1 5 67492 

116 , 64303 

117 64303 

118.; 64303 

121 64303 

122 64303 

126... 67492 

153 67526 

154 67526 

175 64303,  65739,  67492 

^76 67492 

177...... ..„ „ 64303 


178... 
180... 
185..., 
189..., 
514..., 


64303 

64303 

64303 

67492 

63463 


47  cm 

20 J., 63864 

22- ,...1 63864 

25 64167 

43 „ 64741 

52 64759 

54 »...65036.  65389 

63 64741 


64..., 64741 ,  64759 

69 65619,  66029 

73 63674,  65392,  65764. 

65765,  65766.  66030,  66031, 

66294,  66295,  66530,  66826 

74.. „ 65392 


1 65780,66321 

21 „ „ 65780 

32 65053 

73 63690,  65781.  65782. 

66323,66324 
74 65780 

48  cm 

Ch.  1 64912,  64952 

1 - 64913.64940 

2 64914 

4 64915,64916 

w  <*■■■■••■••••■••■.••«.,,•■••••••••. ■■..049 14 

6 64916 

7 64914 

8 6491 4.  6491 6 

9 64914 

12 64914.64916 

13.. 64914.64916 

16 64914,64916 

17 * 64814 

19 64914,  64916,  64940 

22 64814 

25 64929 

29 ,..„ 64930 

31 64930,  64wi"  64932 

32 64914,64916 

33 64914.  64933 

34 64914 

37 64914 

38 6491 4 

39 ....-.-. 64914 

41 64916 

42 64915,  64931,  64934. 

64940 

43 64916 

45 64914 

46 64914 

47... 
49... 
51... 
52... 
53... 


5231 

PrepoMdRulM: 

204 

1843 

1852 


64936 

64916 

64914 

...64914.  64915,  64916 

..64914,  64916,  64934, 

64936,64940 

.......66826 


.65782 
.64545 
.64545 


49  cm 

171 65188.  66900 

172 66898 


174 66896 

175 _ 66896 

176 ^ 66898 

194 . 67292 

199 __ 67293 

219 „ 63464.  63675 

225 _ „ 63675 

240 — 63464 

1241 65378 

PropoMd  RuIm: 

Ch.  X „....:. 641 93 

172 66903 

174 „....66903 

1  TO 66903 

176 „....66903 

177 66803 

191 67602 

192 67602.67608 

193 ._ 67602 

1 94 „ 67602 

195 65635,  67608 

213 65401 

243 65479 

572 64546 

5ocm 

17 64306,  66295 

20 63608 

222 63467 

260 .67585 

285 .66828 

600 66531 

622 63677.  66304.  67010 

648 63872.  64765,  66304 

660 63876.67610 

679 63877,  63878,  63880, 

64760,  65379,  65622,  65626. 
66031,66311,66829 
PropoMdRuiM: 

14 64335 

17 64337,  64340,  64799, 

64800,  65237,  65783,  65787, 
66325,  66583,  67041,  67324 

23 64347 

1 00 „ J6216 

226 „i6584 

227 66325 

229 _.. 65402 

425 66325 

600 65055.  66844.  67608 

622 65056 

648 65055,  66844 

660. 66049,67610 

679 63690.  65402,  65635, 

65638,  65644.  67041 


IV 
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REMtNOERS 

The  Ntrm  In  ttiit  Htt 
•dNohaly  comp<ted 
to  FMtoral  nmifilm  utera. 
Indution  or  MCkMion  from 
VitoMhM  noi*gai 
■ignMcanc*. 

RULES  Q01NG  INTO 
EFFECT  DECEMBER  29. 
1997 

COMMERCE  DEPARTMENT 
Nllonel  OoMoic  and 
Almoephfk!  Adminislration 

Fishery  conMrvation  and 
marwgamant: 
Aiaaka:  tahariaa  of 
Exdusiva  Economic 
Zor^e— 

PacMc  cod:  puMahad  10- 
2-97 
Fiahary  producti.  ale.: 
Inspaction  and  cerWcellon 
taaa  and  chargaa; 
puMahad  12-29-97 

ENEflOY  OCPARTMENT 

AcqulaWon  raguiaMont: 


(Nvaraity  policy:  puMahad 
11-26-97 

FEDERAL  TRADE 
CC 


Apptancaa.  oonaumar;  ar>argy 
oonaumplion  and  walar  uaa 
Momwlon  In  labeling  and 


OaaidanMal  anargy  aouroae: 
average  unN  arMrgy  ooala; 
puMahad  12-29-97 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Adniifiiatratlon 

Maclcrt  dewtcaa: 
CigaraQaa  and  amokaiaae 
lobecro  pmAjcti: 
raaaictton  of  aale  and 
dMhbutton  to  iNOlacI 


Federal  preampton;  State 
and  local  govammant 


puMahad  11-28-97 
JUSTICE  DEPARTMENT 
liTwwiQfBtion  sno 
Naturalliatlofi  Service 
Immigralion: 
Chlnaaa  Student  Protedion 
Aci,  ffnpwmvnmon, 
put)lahad  11-28-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Aifworthineea  dkedvee: 
Boemg:  puMahed  12-12^7 


BufliherdI  Qrob:  puMahed 

11-26-97 
Eurocopter  OeulMNvid: 

puMahed  12-11-87 

Raytheon  Aircratt  Co.; 

pubHshMJ  11-20-97 

TREASURY  DEPARTMENT 

Mamal  Revenue  Service 

•ate  hartxx  hiee 

Mi  iOOr  SlOCRS 

12-29-97 


Oapoeil 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inapeelton 

Sarvioa 

Meet  and  poilry  mapedon: 


pnNOOon  for  oossrwig 
data;  commawti  due  liy  1- 
8-96;  pubHahed  12-9-97 

AGRICULTURE 
DEPARTMENT 
Natural 


lacrwcei 
Slate  Technical  CommMeee: 
inemberafilp  and  role 


due  t>y  1-5-96;  pubHahed 
12-4-97 

COMMERCE  DEPARTMENT 
Netiortel  Oceanic  and 
Atmoapheric  Admlnlstretion 
Fisftery  conaervalion  anti 
martagement 

Exdualve  Economic  - 


oommaras  due  by  1-5- 
89:  publahad  11-6-97 


Scoping 


comment  leQueet; 
comments  due  by  1-9- 
98;  pubMhed  11-28-97 


^       II    ■    il  ml  ■    III  ■!     *-^  ' 

cJipenmeniai  nsriing 
permit  appBrattona; 
comments  due  by  1-6- 
96;  pubiahad  12-22-97 
EDUCATION  DEPARTMENT 
Prtvecy  Act;  Impiemeniallon; 
(jomments  due  by  1-8-96; 
pubishad  11-24-97 

ENVmONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardoua; 
netionai  amisaion  standards: 
Peichioroethyier^e;  d^f 


comments  due  by  1-9-68; 
pubiahed  12-10-97 
Peeidde  ec«ve  ingredient 
production,  comments  due 
by  1-9-96;  pubtahed  11- 
1M7 
Air  poau8on  oonM:  near 


inapectton^namianance 
program  reqiAemanls;  orv 
boanl  dtagnoMIc  checks: 
comments  due  by  1-8-98; 
pubiahed  12-22-97 
Mr  pMutkjn:  standeids  of 

performance  lor  new 


Teei  meVtodi  end 


due  by  1-5-96:  pubiahed 

11-18-97 
Air  queHy  Implementation 
plans;  approval  artd 
promulgation:  vartoua 
States: 
Arlzone:  commenM  due  by 

1-5-98;  pubiahed  12-9-97 
CeWomie;  comments  due  by 

1-5-88;  publahad  12-5-97 


by  1-9-96:  pubiahed  12- 
10-97 
Cleen  Air  Act 
Complenoe 


by  1-5-96;  pubiahed  12-2- 
97 
Toxic  subetHwee: 
SignMcert  new 


ar^Hna  .  etc.;  comments 
due  by  1-8-96; 
puWtahed  12-9-97 
Teeing  requirements— 
Bipftenyl,  etc.;  comments 
due  by  1-9-96; 
pubiahed  11-28-97 

FEDERAL 
COMMUMCATIONt 


Montana;  comments  due  by 
1-5-96;  pubiahed  11-20- 
97 
Television  brocKlcasting: 
Two-way  tranamiasione; 

service  erKl  Irtstrucllorwl 
television  flxad  sarvlca 
ioeneeee  pertdpetiont 

comments  due  by  1-8-98; 
published  12-16-97 

FEDERAL  DEPOSIT 
INSURANCE  CORPOfUTION 

Practice  and  procedure: 
ApplcaMon.  notice  and 
raqueet  procaAjrea,  and 
autntlly  rlelsijalinna. 


technk:al  amendments; 
comments  due  by  1-7-98; 
pubiahed  10-9-97 

FEDERAL  RESERVE 
SYSTEM 

Bw*  holding  companies  and 
chenge  In  beni(  control 
(ReguMion  Y): 
Reel  estate  appraisals: 
comments  due  by  1-8-98; 
publshed  12-9-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  ei>d  Drug 
Admiruetratlon 
Communicebia  dtoeeses 

control: 

Latter  btuahee;  treeknant. 


Inapection;  revocation; 
comments  due  by  1-5-98; 
pubiahed  10-20-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Heelth  Cere  Flnendng 
Atknkiielieuon 


Home  heeNh  egency 
phyateian  certification 
regulations;  comrr>ents 
due  by  1-5-98;  published 
11-5-97 
MTERK3R  DEPARTMENT 
Land  Management  Bureau 


WU  horee  end  burro 
adoplons;  power  of 
attorney  uee  dtealowed; 
comments  due  by  1-9-98; 
published  11-10-97 

INTERIOR  DEPARTMENT 
Fleh  end  WIMMe  Service 
Endangered  and  threatened 


River  shiner. 
oommenU  due  by  1-5-98; 
pubiahed  12-5-97 

INTERIOR  DEPARTMENT 
Surface  Mlnk«g  Redematton 
ertd  Enforoement  Offloe 
Peimar^ent  program  and 


redemetton  plan 

sut>miesions: 

INnds;  comments  due  by  1- 

7-98;  pubiahed  12-23-97 
Kentucky;  comments  due  by 

1-9-96;  publshed  12-10- 

97 
POSTAL  SERVICE 
Freedom  of  Intormation  Act 
implementation:;  corrwnents 
due  by  1-5-96;  publshed 
12-5-97 

SECURITIES  AND 
EXCHANGE  COMM»SION 

Securities: 
Equity  kxtex  kwuiance 
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marketing,  eto.;  comments 
due  by  1-5-98;  publshed 
11-21-97 
SOCIAL  SECURITY 
AOMINSTRATION 
Sodel  security  benefits: 
Disability  benefits  reductk)n 
on  account  of  woricers' 
compensatkin  and  pubic 
dlsabMty  benefits  and 
payments;  proratton 
methods;  comments  due 
by  1-5-96;  published  11- 
12-97 

TRANSPORTATION 
DEPARTMENT 
Coeet  Guard 

Regattas  and  marine  parades: 
U.S.  Nattonal  WatorsM 
Radng  Champkxwhip; 
comments  due  by  1-9-96; 
puMshed  11-25-97 
Tank  veasals: 
Towing  vessel  safety; 
corrvnents  due  by  1-5-98; 
publshed  10-6-97 

TRANSPORTATION 
DEPARTMENT 
reaerei  Avwuon 
Adntlnlelratlon 

Ainworthlness  directives: 
Aerospatiaie;  comments  due 
by  1-8-98;  publshed  12-9- 
97 


American  Champton  AJrcrafl 
Corp.;  comments  due  by 
1-8-98;  published  11-3-97 

Boektg;  comments  due  by 
1-5-96;  publshed  11-25- 
97 

Domier;  comments  due  by 

1-8-96;  publshed  12-9-97 
Fokker.  comments  due  t>y 

1-8-98;  published  12-9-97 
Grummen;  comments  due 

by  1-8-98;  puMshed  12-9- 

97 

Lockheed;  comments  due 
by  1-5-96;  published  11- 
25-97 

SAAB;  comments  due  by  1- 
8-98;  pubiahed  12-9-97 

Twin  Commander  Aircraft 
Corp.;  comments  due  by 
1-6-98;  published  10^1- 
97 

Class  D  and  E  airspace; 
comments  due  by  1-8-96; 
published  11-24-97 

Class  E  airspaoe;  comments 
due  by  1-5-98;  publshed 
11-19-97 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
income  taxes: 
Seles  of  obligations  between 
kitereet  payment  datse; 


witt>okMng  on  intereet; 
comments  due  by  1-5-98;  ^ 
publshed  10-14-97 
Source  of  income  from 
sales  of  Inventory  partly 
from  sources  within 
possesskxi  of  United 
States,  etc.;  commems 
due  by  1-8-96;  publshed 
10-10-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocaikytai  rehablitalon  and 
educalon: 
Veterans  educaik)r>— 

Service  Members 
OccupatkxiaJ 
Converston  and  Trakiing 
Act;  cetPcatton 
deadUnes;  comments 
due  by  1-8-98; 
publshed  11-10-97 

UST  OF  PUBLIC  LAWS 

The  List  of  PubNc  Laws  for 
the  105lh  Congress,  Rrst 
Sesskxi,  has  been  completed. 
It  will  resume  wtten  bills  are 
enacted  into  Pubic  Law 
during  the  second  session  of 
the  105lh  Congress,  whk:h 
convenes  on  January  27. 
1998. 


Note:  A  Cumulative  List  of 
Pubic  Laws  wM  be  publshed 
In  the  Federel  ReglMer  on 
December  31,  1997. 


Public  Lawa  Electronic 
Notfflcation  Service 
(«»ENS) 


Hole:  in  order  to  provkle 
better  and  faster  service, 
PENS  WW  begki  uskig  a  new 
mailng-lst  managenwnt 
software.  Effective  January  5. 
1997,  if  you  wish  to  conlnue 
orbegki  receivkig  notifcaHon 
of  newly  enacted  Pubic  Laws, 
you  wW  need  to  resubscribe 
or  subscribe  to  PENS  by 
sendkig  E-maii  to 
LISTPROCOETC.FED.QOV 
with  tfte  message: 

SUBSCRIBE  PUBLAWS-L 
FIRSTNAME  LASThAKIE 

The  text  of  laws  is  not 
available  through  tNs  service 
and  we  canrKM  respond  to 
specific  inquiries  sent  to  thie 
address. 
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vu 


This  chMMM.  pr«pw«]  by  Iha  OffiM  of  th«  F«d«al  I 
puUWwd  w««My  tt  is  arrWigsd  m  »m  ontor  of  CFB 1 
numbsre,  prICM.  and  rsvMon  dUss. 
An  Misflsk  n  prsosdss  sech  sntry  twt  has  bssn  issusd  sinos  last 
wMk  M)d  whicMs  now  avMsbts  tor  sals  at  tw  QovwTWTMnt  PiMIng 
omca. 

A  "•"  prsoartsa  sash  snsry  that  la  fww  swaiabli  on-Hna  •weiigh 
I  PrtaMng  Omoa-s  GPO  Aceaas  aarvtea  at  h^rJT 

,  For  Infonnatlon  sbaul  O^O^ccass 
1  mai1«m(lelH>aa). 
A  chacidist  o*  cufranl  CFR  votumss  oomprMrtg  a  complals  CFR  sat. 
also  i«)pa«s  In  tw  Msst  issus  ol  tw  LSA  (Ust  o(  CFR  SacSons 
Affsctsd).  sMchis  ravlsad  monMy. 

Ths  mnutf  rals  tor  subscHpaon  to  si  rawtaad  volumaa  Is  1061 .00 
dorwssMc.  $237.7S  addMonal  tor  torsign  rnaMnp. 
IMI  ordsrs  to  tw  SupMMsndsnl  of  Oooumaras.  AttruMsw  Odars. 
P.O  Box  371954.  PHtotMrgh.  PA  152S0-7964  Al  ordars  must  f 
•ccomfMnisd  t>y  ismWIsnca  (ch«cfc.  morwy  ontor.  OPO  OsposI 
Account.  VISA.  Mastsr  Card,  or  DIscovar).  Ctiargs  ordsrs  may  ba 
islsphonad  to  ma  OPO  Odar  Dssti.  Monday  through  Frtday.  at  (202) 
S12-ia00  from  8:00  s.m.  to  4:00  p.m.  laatom  Ims.  or  FAX  your    . 
chargs  ordars  to  (208)  812-2290. 

•1.2(2RaMrvad)  (86»-O32-0000)-8) $&00        Fsb.  I.  1997 

•3(l996Complation 
and  Ports  100  and 
101) (8«9-0»-0000»^ IDJOD      '  Jan.  1.  1997 

,  (86»-032-0000>4) 7ilO       Jan.  1.  1997 


SPana: 

•1-699  (tt9-032-O00O4-2) 

•700-1199  (>6W)32-000OS-l) 

•1200-€nd,  6(6 
BMarv«d) (869-033-00006-9) 


34.00 
36J0O 


Jan.  1,  1997 
Jan.  1.  1997 


aSJO       Jan.  1.  1997 


•0-26 (86W)33-00007-7) 26.00  Jan.  1.  1997 

•27-62  (869-032-00008-6)  XJOO  Jan.  I.  1997 

•63-209 (86W)32-0000»-3)  22D0  Jon.  1.  1997 

•210-299 (869-O32-00010-7)  UJOD  Jan.  1.  1997 

•300-399 (869-032-000 11-5)  72J0O  Jan.  1 ,  1997 

•40O-699 (869^)32-00012-3) 28JI0  Jon.  1,  1997 

•700-899 (869^)3a-000iyi) 31i)0  Jan.  1.  1997 

•900-999 „.. (869-032^0014-0) 40J10  Jan.  1.  1997 

•1000-1199  (869-03^00015-4) 45.00  Jan.  I,  1997 

•  1200-1499 (869-033-00016-6) 33X0  Jan.  1,  1997 

•  1500-1899  (869-032-00017-4) 534)0  Joa  1.  1997 

•  1900-1939  (86«)33-O0018-2) 19.00  Jan.  1.  1997 

•1940-1949 (8M032-00019-1) 40.00  Jan.  I.  1997 

•1950-1999  (869-03^00020^)  42.00  Jan.  1.1997 

•2000-end (8«M)33-00O21-2} 20A)  Jan.  I.  1997 


.  (869-032-00002-1) 30X0       Jan.  1.  1997 


9  Parts: 

•  1-199  (869-032-00023-9) 39.00 

•200-End (869-032-00024-7) 33in 


3900 
3100 
30O0 
42O0 

20O0 


101 

•0-50  (869-O32-O002S-5) 

•51-199 (869-O32-00026-3) 

•200-499 (869-032-00027-1) 

•500-€nd (869^032-00028-0) 

•11   (869-032-00029-8) 

12  Pane: 

•1-199  (869-032-00030-1) 16O0 

•200-219 (869-O33-00031-O) 2000 

•220-299 (86^-032-00032-4) 34O0 

•300-499 (869-O32-00033-6) 2700 

•500-599  „ „ (869-032-00034-4) 24O0 

•600-End (869-03^00035-2) 40O0 


Jan.  1.  1997 
Jan.  1.1997 

Jan.  1.  1997 
Jan.  1. 1997 
Jan.  1. 1997 
Jan.  1. 1997 

Jan.  1. 1997 


Jan.  1. 
Jan.1. 
Jaa  1. 

Jan.  1. 
Jan.  1. 


1997 
1997 
1997 
1997 
1997 


141 
•1-69 
•60-1)9  .... 
•140-199  .. 
•200-1199 
•1200-€nd 


181 
•0-299  ... 
•30&-799 
•MKMnd 


Ml 

•0-999  

•1000-€nd 


(869-032-00037-9) 

(169-032-00038-7) 3IO0 

(86»-O32-00O3»-S) 1600 

.  (M9-O3»-0004(V-9) 3000 

.  (86M>32-00041-7) 21O0 

(86^032-00043-5) 21O0 

.  (869-O32-00043-3) S2O0 

.  (869-032-00044-1) 22O0 

.  (86^)32-00045-0) 30O0 

,  (86iM>33-00046-4) 34O0 


171 
•1-199  ... 
•20O-239 
•a40-<nd 


10 
•l-J»9 


If  I 
•1-140  ... 
•141-199 

•aoo^nd 


d69-032-0004M) 
(869-032-00049-2) 
(869-033-00060-6) 

.0894)3^00061-4) 
(869-032-00053-2) 

(869-032-00053-1) 
(869-032-00064-9) 
(16^032-00066-7) 


2100 
32O0 
40O0 


14O0 

33O0 
30OD 
16jOO 


201 

•1-399  . . 
•400-499 
•600-End 


(86M)33>00066-«) 26O0 

.._ (B69-032-00067-3) 46O0 

(I69-033-O0058-1) 42O0 

.„ Wfi-03y(XX»hOi 2100 

.._ (86^-03^40060-3) 2700 

(869-032-00061-1) 28110 

(869-033-00062-0) 9O0 

(869-033-O0063-4) SOOO 

(86^4)33-00064-6) 2800 

(8«H)3»O0066-4) 9O0 

(869-032-00066-2) 31O0 

(169-032-00067-1) I3O0 

(869-O33-O0068-9) 42O0 

(869-032-00069-7) 3100 

(B6M32-00070-1) 26O0 

24  Pans: 

•0-199  ^ (86W)33-00071-9) 32O0 

•200-499 (86WJ334)0073-7) 29O0 

•600-699 (86»H)32-00073-S) 18O0 

•700-1699 (869-O32-00074-3) 4200 

•170(Knd (869-032-00075-1) I8O0 

(869-032-00076-0) 42O0 


21 

•1-99  

•100-169  .. 
•170-199  .. 
•200-299  _ 
•300-499  .. 
•60O499  .. 
•600-799  .. 
•800-1299 
•1300-End 


221 

•  1-299  ... 

•300-€nd 


•18  (869-032-00036-1) 


23O0 


Jan.1.  1997 
Jan.  1,  1997 


•HIO-1-liO  (8694)32-00077-4) 2100 

•ff  U1-1.169 „..  (86^-032-00078-6) 4400 

•H 1  170-1.300 (869-032-00079-4) 31O0 

•M 1 J01-1J00 (869-03»)0080-4) 22O0 

•§§  1 J01-1440  (869-0324)0081-6) 39O0 

•$$1441-1.500  (869-O32-O0082-4)  22O0 

•$§  1  JOl-lM) (869-032-00083-2) 2BjOD 

•$$  1.641-1 460 (869-O3»l0084-l) 3300 

•If  1.861-1.907  (869-032-00085-9) 3400 

•H  1.908-1.1000  (869-032-00066-7) 3100 

•M  1.1001-1.1400  (8694)32-00087-5) 36O0 

»i  1.1401-«nd (8694)324)0088-3) 45O0 

29  (8694)324)0089-1) 36O0 

30-39  (8694)324)0090^) 25O0 

•40-49 (8694)334)0091-3) 17O0 

•60-299 (8694)324)0092-1) 18O0 

•300-499 (8694)324)0093-0) 33O0 

500-599 (869-0324)0094-8) 6O0 

•600-€nd (869-032-00095-3) 9.50 

27 


Jan.  1.  1997 
Jan.  1.  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1. 1997 

Jan.  1. 1997 
Jaa  1.  1997 
Jan.1. 1997 

Jan.  1. 1997 
Jan.  1. 1997 

Apr.  I.  1997 
Apr.  1,  1997 
Apr.  1,  1997 

/^.  1.  1997 
Apr.  1,  1997 

Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1. 1997 

Mpi.  1,  1997 
Apl.  I,  1997 
Apr.  1.  1997 

Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  I.  1997 

Apr.  1.  1997 
Apr.  1,  1997 

Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.1,  1997 
Apr.  1.  1997 

/^.  I.  1997 

Apr.  1,  1997 
Apr.  I.  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
«Apr.  1,  1990 
Apr.  1.  1997 


TWa 


•200-Cnd (86W)32-00097-2) ... 

28  Pwts* 

•1-42  ...'..'ZZZ'ZZ  (8694)324)0098-1) 36O0 

•43-and  „ (869-032-00099-9)  30.00 

29Parta: 

•0-99  (8694)324)0100-5) 27.00 

•100-499 _ (869-0324)0101-4) 12O0 


41O0 
21O0 


2900 
19O0 
3IO0 
40O0 

33O0 
28O0 
32O0 


•500-899 (8694)324)0102-2) 

•900-1899  (8694)324)0103-1) 

•1900-1910  (K 1900  to 

1910.999) (8694)324)0104-9) 

•1910  (§§  1910.1000  to 

and)  (8694)334)010^7) 

•1911-1925 (8694)324)0106-5) 

•1926 „ (8694)324)0107-3) 

•1927-End (8694)32-00108-1) 

aOParta: 

•1-199  (8694)324)0109-0) . 

•200-699 (8694)324)0110-3)  . 

•700-End (8694)324)0111-1) . 

31  Parte: 

•0-199  (8694)324)01124)) 20O0 

•200-fnd (86W)324)01 13-8) 42O0 

a2Parta: 

1-39.  Vol.  I 15O0 

1-39.  Vol.  N 19O0 

1-39.  Vd.  M 18O0 

42.00 
5100 
33O0 
22O0 
28O0 
27O0 


1700       Apr.  1.  1997 


July  1, 1997 
July  1.  1997 

July  1.  1997 
July  1,  1997 
July  1. 1997 
July  1. 1997 


43O0        July  1,  1997 


•1-190  (8694)324)0114-6) 

•191-399 ., (8694)324)0115-0 

•400-629 (8694)32-00116-2) 

•630-699 „ (8694)3200117-1) 

•700-799 ....(8694)324)0118-9) 

•800-End (8694)324)0119^7) 

•1-124  (8694)324)0120-1) 

•12S-199 (8694)32-00121^ 

•200*>d (86W)324)0122-7) 

34Parta: 

•1-299  (8694)324)0123-5) 

•300-399 (8694)324)0124-3) 

•400-€nd (8694)32-00125-1) 


27O0 
36O0 
3100 

28.00 
27O0 
44O0 


July  1. 1997 
July  1, 1997 
July  1,  1997 
July  1.  1997 

July  1.  1997 
July  1,  1997 
July  1,  1997 

July  1, 1997 
July  1,  1997 

2July  1,  1984 
2July  1, 1984 
2  July  1, 1984 
July  1.1997 
July  I,  1997 
July  1,  1997 
July  1,  1997 
J«iy  1,  1997 
July  1,  1997 

July  1.  1997 
July  1, 1997 
July  1, 1997 

July  1,1997 
July  1, 1997 
July  1.  1997 


•35  (8694)324)01264)) 1500        July  1,  1997 

38  Pwte 

•1-199  (8694)324)0127-4)  .. 

•200-299 (8694)324)01M-6)  .. 

300-End  (86W)32-00129-4)  .. 


20O0 
21O0 
34O0 

2700 


n-199 


(8694)324)0096-4) 48O0       f>pi.  1.  1997 


•37  (8694)324)0130-8)  .. 

38Parla: 

•0-17  „ (8694)324)0131-6) 34.00 

•1»-«nd  (8694)324)0132-4) 38O0 

•38 (869-0324)0133-2) 23.00 

40Parta: 

•M9  _ (8694)32-00134-1) 31.00 

•50-51  (8694)324)0135-9) 23.00 

52  (5201-52.1018) (8694)324)0136-7) ......     27.00 

52  (52.1019-End) (869-032-00137-5) 32.00 

•S3-59  (8694)324)0138-3) 14.00 

60  (8694)32-00139-1) 52O0 

•61-62  (869-032-0014O-5) 19.00 

•63-71 „....  (86W)324)0141-3) 57.00 

35.00 
32.00 
50.00 
40.00 
35O0 
32O0 
22.00 
29O0 
24O0 


•72-80  (8694)32-00142-1) 

•«1-«5 (8694)32-001434)) 

86  (869-032-00144-8) 

•87-135 (8694)324)014&-«) 

•136-149 (8694)324)0146-4) 

•  150-189 (869-032-00147-2) 

•190-259 (8694)324)0148-1) 

•260-265 (869-0324)0149-9)  . 

•266-299 (869-032-00150-2)  . 


July  1.  1997 
July  1,  1997 
July  1.  1997 

July  1,  1997 

July  1.  1997 
July  1,  1997 

July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1.  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1.  1997 
July  1,  1997 
July  1. 1997 
July  1.  1997 
July  1,  1997 


TWa 


Stock  NunitMr 


•300-399 (86W}32-00151-1) 27O0 

•400-424 (86W)324)0152-9)  ..:...  3300 

•425-699 (8694)324)0153-7) 40O0 

•700-789 (8694)324)0154-5) 38O0 

•790-£nd (8694)324)0155-3) 19O0 

41Ch^Msrs: 

1. 1-1  to  1-10 I3O0 

1. 1-1 1  to  AppandU,  2  (2  Rasanrad)  - 13O0 

3-6 14O0 

7 ~... 6O0 

"  ******"***■***■*■**•*•■■•■•••■••••••■•••■■■••••■■■»•••■•••>■••••••■■■••  ^_JU 

9 ; 13O0 

10-17 9^ 

18.  Vol  I,  Parts  1-5 13O0 

18,  Vol.  II,  Parts  6-19 )3O0 

18,  Vol.  lU,  Ports  20-52 „... 13O0 

19-100  13O0 

•1-100  „ (8694)324)0156-1) 14O0 

101 (8694)324)0157-0) 36O0 

•102-200 (8694)32410158-8) 17O0 

201-&KJ  u..  (869-032-00159-6) 15O0 

•1-V9  .'. (8694)284)0163-7) 32O0 

•40O-429  — (869-0324)0161-8) 35O0 

•430-ind (869-0284)0165^3) 


431 

•1-999  

•1000-and 


.  (8694)284)0166-1) 30O0 

.  (8694)284)01674)) 4500 

(8694)284)0168-8) 31O0       (Dct.  1,  1996 


July  1,  1997 
iJuly  1.1996 
July  1,  1997 
July  1,  1997 
July  1.1997 

3July  1,  1984 

.'July  1.  1984 

3J(iy  1,  1984 

'July  1, 1984 

>July  1, 1984 

'July  1,  1964 

sjiiy  1.  1984 

>July  1,  1984 

iJUy  1,  1984 

>July  1, 1984 

'July  1, 1984 

July  1, 1997 

July  1. 1997 

Ji^  1,  1997 

July  1, 1997 

Oct.  1. 1996 
Oct.  1.  1997 
Oct.  1.  1996 

Oct.  1,  1996 
Oct.  1.  1996 


30O0 
18O0 
29O0 
36O0 

26O0 
21O0 
11O0 
26O0 
15O0 
20O0 
22O0 
21 OO 
17O0 


45Parta: 

•1-199 (8694)324)0166^  . 

•200-499 .(8694)324)0167-7)  . 

•500-1199 (8694)324)0168^)  . 

•1200-End (8694)284)0172-4)  . 

46Pana: 

•1-40  (8694)28-00173-«  .. 

•41-69 (8694)284)0174-2) .. 

•70-89 (8694)324)0172-3) .. 

•90-139 (8694)28-00176-9)  .. 

•  140-155 (8694)28-00177-7)  .. 

•156-165 (8694)284)0178-5)  .. 

•166-199 .(8694)284)0179-3) .. 

•200-499 (8694)324)0177-4) .. 

•500-&id  — (869-032-00178-2)  .. 

47  Pmj'ta* 

•0-19  ..." (8694)284)0182-3) 35O0 

•20-39 (8694)324)0180^ 27O0 

•40-69  (86^4)284)01844)) 18.00 

•70-79 (869-028-00185-4) 33.00 

•80*hJ  (8694)284)0186-6) 39.00 

4SChaplara: 

•1  (Ports  1-51)  (8694)28-00187-4) 45O0 

•1  (Ports  52-99) (869-0284)0188-2) 29O0 

•2  (Ports  201-251) (8694)28-00189-1) 22O0 

16O0 
30O0 
29O0 
38O0 
25O0 


•2  (Parts  252-299) (869-028-00190-4) 

•3-6 (8694)284)0191-2) 

•7-14  (86W)284)0192-1) 

•15-28  (8694^84)0193-9) 

•29-&KI  (869-0284)0194-7) 

4«Part8: 

•1-99  (869-032-00191-0) 31O0 

•100-185 (8694)28-00196-3) 5000 

186-199 (8694)324)0193-6) IIOO 

•200-399 (869-0284)0198-0) 39O0 

•400-999 (869-028-00199-4) 49O0 

•1000-1199  ...:. (8694)284)0200-5) 23O0 

•1200-End (86W)284)020I-3) 15O0 

50  PArttt' 

•1-199  .'. « (8694)284)0202-1) 34O0 

•20O-599 _ (8694)284)0203-0) 22O0 

•600-End (8694)28-00204-8) 26O0 


Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1997 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1997 
Oct.  I.  1997 

Oct.  1,  1996 
Oct.  1,  1997 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1997 
Oct.  1,  1996 
Od.  1,  1997 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  I,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
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TNto  Stock  NuNitar  Mm      NMlcienOM*  CowpHH  ft  (oo»-ttm>  moling) 264.00  1996 

CFB  mdtx  and  Findings  ConpJete  set  (one-llmt  moling} 26100  1996 

Aidi „ „.  (869-032-00047-tf} iS£0        Jon.  1.  1997  •  tocauM  m*  3  li  an  ornid  con«>laikxv  tNt  volume  and  al  pravtout  volumM 

tfioid  b«  itktnad  a  o  pmmanan  ratercnc*  kmcc. 
ComoM*  1997Cni»t  9SI  00  1997  '^  ■'^'y  ''  1^  •dNon  al  32  CFB  Partt  1-109  conMni  a  not*  only  lot 

v,omp«^  ITT/  y^  mj -n,  .»u  foH  1-39  »»duUv«    for  lt»  M  ••xf  o«  lt»  D*(«n»  AcqiMtton  RogukMont 

MiaofiChS  CFfi  Edition:  m  tatt  1-39.  coniuH  mc  ttvooCn  votumMMMd sol  A4y  1,  1964,  containing 

Subscription  (moied  01  inusd)  » 247.00  1997  »Th«  July  1.  1965  odHon  ol  41  CfR  Choptwi  l-lOO  con»aln»  a  not*  only 

bw4>vMu<^  rtwMS                                                        im  1997         lor  Choptars   1   to  49  lncluil««.  For  ttw  fvJ  text  of  procurement  regUoHons 

^^ - ««  .TT,         ^  ctwptm  1  to  49.  cCTWit  Itw  eleven  C»  volunie*  mued  oi  ol  July  1. 

19S4  corMMng  ttme  chapters. 

^No  uiikeiHAiiefili  to  iNi  volume  were  promulgoiled  durir^g  the  period  Apr. 
I.  1990  to  IMor  31,  1997.  The  Cflt  volume  inued  Aprl  1.  1990,  tftould  be 
retained. 

*No  orTMndmenH  to  Itik  volume  were  promulgated  during  the  period  A4y 
I,  1996  to  Juw  3a  1997.  The  volume  iwMd  July  1,  1996,  ihoiid  be  retained 
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